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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  94-7  of  December  18^993 

Drawdown  of  Commodities  and  Services  From  the  Inventory 
and  Resources  of  the  Department  of  Defense  To  Maintain 
Egypt's  Military  Readiness  and  Security 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretaiy  of  Defense 

Pursuant  to  the  autHority  vested  in  me  by  section  552(c)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2348a(c)(2)  (the  "Act"), 
I  hereby  determine  that: 

(1)  as  a  result  of  an  unforeseen  emergency,  the  provision  of  assistance 
under  Chapter  6  of  Part  II  of  the  Act  in  amounts  in  excess  of  funds  otherwise 
available  for  such  assistance  is  important  to  the  national  interests  of  the 
United  States;  and 

(2)  such  unforeseen  emergency  requires  the  immediate  provision  of  assist- 
ance under  Chapter  6  of  Part  II  of  the  Act. 

I  therefore  direct  the  drawrdov^rn  of  commodities  and  services  from  the  inven- 
tory and  resources  of  the  Department  of  Defense  of  an  aggregate  value 
not  to  exceed  $13.5  million  to  maintain  Egypt's  military  readiness  and 
security  in  view  of  the  dedication  of  Egyptian  resources  to  the  United 
Nations  Operations  in  Somalia  (UNOSOM II). 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  pubHcation  in  the  Federal  Register. 


IXjOU^^iL^M  ^Tt^uod^^;^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatratlon 

14  CFR  Part  39 

[Docket  No.  92-ANE-08;  Amendment  3»- 
8781;  AD  93-25-17] 

Airworthiness  Directives;  General 
Electric  CT7  Series  Turboprop  and 
Turboshaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  General  Electric  (GE)  CT7 
series  turboprop  and  tiuboshaft  engines. 
This  proposal  would  require  the 
removal  from  service  of  certain  gas 
generator  turbine  (GOT)  rotor  assembly 
parts  that  were  plasma-sprayed  during 
manufacture.  This  amendment  is 
prompted  by  material  testing  that 
indicates  that  the  plasma-spray  process 
reduces  the  low  cycle  fetigue  (LCF) 
capability  of  the  material.  The  actions 
specified  by  this  AO  are  intended  to 
prevent  fotigue  cracks  that  can  result  in 
uncontained  engine  failure. 
DATES:  Effective  February  2, 1994. 

The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster,  as  of  February  2. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Aircraft  Engines, 
1000  Western  Avenue.  Lynn, 
Massachusetts  01910.  This  information 
may  be  examined  at  the  FAA.  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket  No. 
92-ANE-08. 12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803- 
5299;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC  20001. 


FOR  FURTHER  MFORMATKM  CONTACT: 

Barbara  G.  Caufield,  Aerospace 
Engineer,  Engine  Certification  Branch. 
ANE-141,  Engine  Certification  Office, 
FAA,  New  England  Region,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  12  Neiy  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299;  telephone 
(617)  238-7146;  fax  (617)  238-7199. 
SUPPLEMENTARY  ^FORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
apphcable  to  General  Electric  CT7  series 
turijoprop  and  turboshaft  engines  was 
published  in  the  Federal  Register  on 
November  13. 1992  (57  FR  53862).  That 
action  proposed  to  require  the  removal 
from  service  of  certain  gas  generator 
turbine  (GGT)  rotor  assembly  parts  that 
were  plasma-sprayed  during 
manufactuj«,  and  replacement  with 
serviceable  parts.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  GE  CT7  Turboprop 
Service  Bulletin  (SB)  A72-252,  dated 
August  31, 1990;  and  GE  CT7 
Turboshaft  SB  A72-17  and  SB  A72-18, 
both  dated  September  10, 1990. 

Interested  ptersons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

One  commenter  observes  that  the 
economic  analysis  in  the  proposed  AD 
is  based  on  23  engines  behig  affected  by 
the  AD,  when,  in  fact,  there  are  only  11 
engines  containing  a  combination  of  23 
parts.  The  FAA  concurs.  The  wording  of 
the  economic  analysis  for  the  final  rule 
has  been  changed  accordingly. 

After  carefulreview  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  11  engines 
(containing  23  affected  parts)  installed 
on  aircraft  of  U.S.  regiftiy  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  7  work  hotira  per  engine 
to  accomplish  the  required  Actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  will  cost 
approximately  $8,255  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on^tJ.S.  operatora  is  estimated  to 
be  $95,040.  The  manufacttirer  has 


advised  the  FAA  that  a  pro-rata  credit 
allowance  will  be  granted  for  labor  and 
parts  required  to  accomplish  these 
removals  and  replacements  at  a  GE 
authorized  service  or  overhaul  facility. 
Based  on  this  information,  the  FAA  has 
determined  that  the  total  cost  impact  of 
the  AD  on  U.S.  operators  would  be 
approximately  $5,940  ($540  per  engine). 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparat^n 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I  f 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  purstiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 
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§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-25-17.  General  Electric:  Amendment  39- 
8781.  Docket  No.  93-ANE-08. 

Applicability:  General  Electric  (GE)  Models 
CT7-5A2,  -7A,  and  -90  Turboprop  Engines; 
and  Models  CT7-2A,  and  -6  Turboshaft 
Engines,  incorporating  gas  generator  tiirbine 
(GGT)  disks  and  cooling  plates,  as  listed  by 
Part  Number  (P/N)  and  Serial  Number  (S/N) 
in  GE  CT7  Turboprop  Service  Bulletin  (SB) 
A72-252,  dated  August  31, 1990;  GE  CT7 
Turobshaft  SB  A72-17,  and  GE  CT7 
Turboshaft  SB  A72-18,  both  dated  September 
10, 1990,  installed  on,  but  not  limited  to, 
Saab  340A,  Casa  CN235-10,  Bell  214ST,  and 
European  Helicopter  Industries  EHIOI. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  pre^bnt  fatigue  cracks  that  can  result  in 
uncontaiqed  engine  failure,  accomplish  the 


Remove  from  service  the  affected  GE 
n"7-5A2,  -7A,  and  -9C  engines 
stage  1  and  2  disks,  and  stage  2 

aft  cooling  plates,  prior  to 
the  "Max  total  allowable  cycles"; 
GE  CT7  Turboprop  SB  A72-252, 
Au^st  31, 1990,  and  replace  with 
parts. 


aidi 


ill 


following 

(a)- 
ModeUs) 
GGT  rotoi 
forward 
exceedinj 
as  listed 
dated 
serviceable 

(b) 
Model(s) 
disk  and 
to  exceed 
cycles 
A72-17 
replace 

(c)' 
Model(s) 
disk  and 
to  exci 
cycles 
A72-8, 
replace 


(d)  An  alternative  methoH  of  compliance, 
'or  adjustment  of  the  compliance  time,  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
■  Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note:  Information  concerning  the  existence 


Reni)ve  from  service  the  affected  GE^^^^    of  approved  alternative  methods  of 


;ai 


7T7-6  engine  GGT  rototitagTl 
I  tage  2  forward  cooling  plate  prior 
ng  the  "Max  total  allowable 
listed  in  GE  CT7  Turboprop  SB 
4ated  September  10, 1990,  and 
serviceable  parts, 
from  service  the  affected  GE 
n'7-2A  engine  GGT  rotor  stage  2 
tage  2  forward  cooling  plate  prior 

the  "Max  total  allowable 
listed  in  GE  CT7  Turboshaft  SB 
September  10, 1990,  and 
serviceable  parts.       / 


Rem  3ve 


ceed  ng 
;a5" 
di  ted 
with 


ompliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued,  in 
accordance  with  FAR  21.197  and  21.199,  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  removals  and  replacements  of  the 
affected  rotor  stage  disks  and  cooling  plates 
shall  be  done  in  accordance  with  the 
following  service  bulletins: 


PageNo. 


Document  No. 


Issue 


Date 


GE  CT7  Turboprop  SB  A72-252 

Total  pages:  13 

GE  CT7  Turtjoshatt  SB  A72-17  .. 

Total  pages:  4 

GE  CT7  Turboshaft  SB  A72-18  ., 

Total  pages:  4 


1-13 
1-4  . 
1-4  .. 


Original 
Original 
Onglnal 


Aug  31,  1990 
Sep  10,  1990 
Sep  10.  1990^ 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C.  552(a) 
ard  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines,  1000 
Western  Avenue,  Lynn,  Massachusetts 
01910.  Copies  may  be.inspected  at  the  FAA, 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket  No.  92- 
ANE-08, 12  New  England  Executive  Park. 
Burlington,  Massachusetts;  or  at  thie  Office  of 
the  Federal  Register,  800  North  Capitol  Street 
NW..  suite  700,  Washington,  DC. 

IgJ  This  amendment  becomes  effective  on 
February  2, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
December  21. 1993. 
Jay  ].  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-31908  Filed  12-30-93;  8:45  am) 

biljjng  code  4aio-i»-p 


14  CFR  Part  39 

[Docket  No.  93-ANE-71 ;  Amendment  39- 
8780;  AD  93-25-16] 

Airworthiness  Directives;  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division,  TFE731  Series  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applical  le  to  Allied-Signal  Aerospace 
Compan  y,  Garrett  Engine  Division, 
TFE731  series  ttirbofan  engines,  that 
ciurentl;  r  requires  an  improved,  more 
detinitiv  a  eddy  current  inspection,  and 
replace!  lent,  if  necessary,  of  certain  fan 
disks  foi  cracks.  This  amendment 
requires  an  additional  30  fan  disks  to  be 
inspecte  1.  This  amendment  is  prompted 
by  the  e:  :amination  of  fan  disk  eddy 
current  nspection  tapes  using  more 
definitive  inspection  cpiteria.  The 
actions  ipecified  by  this  AD  are 
intende<  to  prevent  an  uncontained  fan 
disk  fail  ue. 

DATES:  I  ffective  January  18, 1994. 

The  ii  corporation  by  reference  of 
Allied-!  ignal  Propulsion  Engines  ASB 
No.  TFE  731-A72-3504.  Revision  1, 
dated  Ju  y  2, 1993,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
January  18, 1994. 

The  incorporation  by  reference  of 
Allied-Signal  Aerospace  Company, 
Garrett  i  engine  Division,  ASB  No. 
TFE731 -A72-3504,  dated  November  25, 
1992,  w  IS  approved  previously  by  the 
Directoi  of  the  Federal  Register  As  of 
April  9, 1993  (58  FR  16113,  Mafch  25, 
1993). 

ComiAents  for  inclusion  in  the  Rules 
Docket ;  nust  be  received  on  or  before 
March  4 ,  1994 


) 

ADDRESSES:  Subntit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-71, 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
AlliedSignal  Engines,  Aviation  Services 
Division,  Data  Distribution,  Dept.  64-3/ 
2102-lM,  P.O.  Box  29003,  Phoenix,  AZ 
85038-9003;  telephone  (602)  365-2548. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach,  CA 
90806-2425;  telephone  (310) 988-5246, 
fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  On 
February  19, 1993,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  92- 
26-09,  Amendment  39-8503  (58  FR 
16113,  March  25. 1993).  to  require  an 
improved,  more  definitive  eddy  current 
inspection  of  certain  fan  disks  for 
cracks,  and  replacement,  if  necessary,  of 
these  fan  disks.  That  action  was 
prompted  by  reports  of  an  uncontained 
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failure  of  a  fan  disk  on  an  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division,'Model  TFE731-3  turbofan 
engine.  The  FAA  investigation 
determined  that  a  fatigue  crack 
originated  in  the  aft  acute  comer  of  the 
dovetail  slot.  The  fan  disk  had 
accumulated  a  total  of  5291  cycles  in 
service  (QS)  at  the  time  of  the  failure, 
and  had  been  eddy  current  inspected  in 
1990  when  the  disk  had  accumulated 
4055  as.  The  fan  disk  displayed 
evidence  of  broaching  grooves  produced 
during  the  manufacture  of  the  blade 
dovetail  slots.  These  machining  grooves 
may  have  contributed  to  the  disk  failure. 
From  a  metallurgical  analysis,  the  FAA 
has  determined  that  the  failed  fan  disk 
had  dovetail  cracks  which  were  not 
detected  at  the  time  of  the  eddy  current 
inspection.  A  review  of  the  eddy  current 
inspection  process  used  to  inspect  this 
disk  and  all  disks  inspected  prior  to 
May  1991  revealed  that  the  process  will 
not  reliably  detect  this  type  of  crack  on 
these  disks.  Fan  disk  cradcs,  if  not 
detected,  could  result  in  an  uncontained 
fan  disk  failure. 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  an  additional 
30  fan  disks  will  require  inspection,  or 
replacement,  if  necessary.  In  addition, 
the  Applicability  Section  of  AD  92-26- 
09  identified  the  Learjet  55  series  as  one 
aircraft  that  might  have  an  affected 
engine  installed.  The  FAA  has  since 
learned  that  no  Learjet  55  series  aircraft 
has  an  affected  engine,  and  therefore, 
deletes  the  Learjet  55  series  from  that 
list  of  aifcraft.  Finally,  AlUedSignal 
Propulsion  Engines  has  issued  Revision 
1  to  AlliedSignal  Propulsion  Engines 
Alert  Service  Bulletin  (ASB)  No. 
TFE731-A72-3504.  This  AD 
incorporates  this  revision. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division,  ASB  No.  TFE731-A72-3504, 
dated  November  25, 1992,  and 
AlliedSignal  Propulsion  Engines  ASB 
No.  TFE731-A72-3504,  Revision  1, 
dated  July  2, 1993,  that  describe 
procedures  for  an  improved,  more 
definitive  eddy  current  inspection  of 
these  fan  disks  for  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  92- 
26-09  to  require  inspection  of  an 
additional  30  fen  disks.  Fan  disks 
inspected  in  accordance  with  the 
existing  AD,  92-26-09,  need  not  be 
inspected  again.  The  inspection 
schedule  for  fan  disks  not  yet  inspected 
in  accordance  with  the  existing  AD, 
however,  remains  the  same,  using  April 
9. 1993,  the  effective  date  of  AD  92-26- 


09  as  the  starting  point.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
-hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  '"ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that> 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-71."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
nothave  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessinent. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Pohdes  and 
Procedures <(44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
f  olicies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  inl4  CFll  Part  39 

Air  transportation.  Aircraft.  Aviation  ' 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRE^nVE^ 

1.  The  auth 
continues  to 

Authority:  49  llS.C.  App.  1354(a),  1421 
and  1423: 49  U.st.  106(g);  and  14  CFR 
11.89. 


ty  citation  for  part  39 
'  as  follows: 


f  39.1 3    [Ammdedl 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8503,  (58  FR 
16113,  March  25, 1993),  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-6780,  to  read  as 
follows: 

93-2S-ie  Allied-Signal  Aerospace  Company, 
Garrett  Engine  Division:  Amendment 
39-a780.  Docket  93-ANE-71.     . 
Supersedes  AD  92-26-09,  Amendment 
39-8503. 

Applicability:  Allied-Signal  Aerospace 
Company,  Garrett  Engine  Division,  TFE731- 
2,  -3,  and  -3R  series  turlx)fan  engines 
installed  on  but  not  limited  to  Satireliner 
NA-26St-65  (Sabreliner  65);  Israel  Aircraft 
Industrie*  1124  series  (Westwind);  Avions 
Marcel  Dassault  Falcon  10,  50, 100  series; 
Learjet  35, 36,  and  31  (M31]  series;  British 
Aerospace  BAe  HS125  series;  and  Lockheed 
1329-23,  -25  series  (731iet8tar,  Jetstar  II) 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  fan  disk  failure, 
accomplish  the  following: 
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(a)  For  all  disks  previously  eddy  current 
inspected  in  accordance  with  the 
requirements  of  AD  92-26-09,  no  further 
action  is  required. 

J\)]  Remove  prior  to  further  flight  fon  disk 
Part  Number  (P/N)  3073539-2  or  3072162-2 
with  Serial  Number  (S/N)  8-18040-6300,  in 
accordance  with  Allied-Signal  Aerospace 
Company,  Garrett  Engine  Division,  Alert 
Ser\'ice  Bulletin  (ASB)  No.  TFE731-A72- 
3504.  dated  November  25, 1992,  or 
AlliedSignal  Propulsion  Engines  ASB  No. 
TFE731-A72-3504,  Revision  1.  dated  July  2. 
1993.  and  replace  with  a  serviceable  disk. 

(c)  Eddy  current  inspett  fan  disks,  P/N 
3072162-1  thr5HiEJ»x;:4.  3073436-1  through 
-4,  3073539-i;  and  3^74529-2,  in 
accordance  with  Allied-Signal  Aerospace 
Company.  Garrett  Engine  Division,  ASB  No. 
TFE731-A72-3504.  dated  November  25, 

1992.  or  AlliedSignal  Propulsion  Engines 
ASB  No.  TFE731-A72-3504,  Revision  1. 
dated  July  2, 1993,  and  if  necessary,  replace 
with  a  serviceable  disk,  as  follows: 

[1)  For  fan  disks  listed  by  S/N  iii  Table  2 
of  Allied-Signal  Aerospace  Company,  Garrett 
Engine  Division.  ASB  No.  TFE731-A72- 
3504.  dated  November  25, 1992,  or 
AlliedSignal  Propulsion  Engines  ASB  No. 
TFE731-A72-3504.  Revision  1,  dated  July  2. 

1993,  mspect,  and  if  necessary,  replace  with 
a  serviceable  disk  within  50  cycles  in  service 
(CIS)  after  April  9, 1993  (eSective  date  of  AD 
92-26-09). 
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(2)  For  th(  10  added  fan  disks  listed  by  S/ 
N  in  Table  3  of  AlliedSignal  Propulsion 
Engines  ASI  No.  TFE731-A72-3504, 
Revision  1,  (  ated  July  2, 1993,  with  5000  or 
more  QS  sii  ce  new  on  the  effective  date  of 
this  AD,  ins  wet,  and  if  necessary,  replace 
with  a  servii  cable  disk,  within  the  next  SO 
CIS  after  the  eOsctive  date  of  this  AD. 

(3)  For  fad  disks  listed  by  S/N  in  Table  3 
of  AlliedSigtial  Propulsion  Engines  ASB  No. 
TFE731-A7t-3504,  Revision  1,  dated  July  2, 
1993,  other  |han  the  10  added  fan  disks,  with 
5000  or  morfe  QS  since  new  on  April  9, 1993, 
(effective  da^e  of  AD  92-2&-09),  inspect,  and 
if  necessary j  replace  with  a  serviceable  disk, 
within  the  li&xt  50  QS  after  April  9, 1993 
(effective  dMe  of  AD  92-26-09). 

(4)  For  thj  10  added  ^  disks  listed  by  S/ 
N  in  Table  3  of  Allied-Signal  Propulsion 
Engines  AS!  No.  TFE7 3 1-472^^*04, 
ReviSltta  1.  flated  July  2, 1993,  with  less  than 
5000  as  since  new  on  the  effective  date  of 
this  AD,  inspect,  and  if  necessary,  replace 
with  a  serviceable  disk  within  the  next  100 
as  after  the  effective  date  of  this  AD,  or 
prior  to  accumulating  5050  QS  since  new, 
whichever  occurs  first. 

(5)  For  fan  disks  listed  by  S/N  in  Table  3 
of  AlliedSignal  Propulsion  Engines  ASB  No. 
TFE731-A7 1-3504,  Revision  1.  dated  July  2, 
1993,  other  han  the  10  added  fan  dislu,  with 
less  than  50  X)  aS  since  new  on  April  9, 
1993.  (effec  ive  date  of  AD  92-26-09). 
inspect,  an<  if  necessary,  replace  with  a 


Document  No. 


Allied-Signal  Propulsion  Engines  ASB  No.  TFE731-A72-3504 

Total  pages:  28.. 
Ailiea-Signal  Aerospace  Company,  Garrett  Engine  Dtvtston, 
TPE731-A72-3504. 
Total  pages:  24.. f 


The  incorporation  by  reference  of 
AlliedSignal  Propulsion  Engines  ASB  No. 
TFE731-A72-3504,  Revision  1,  dated  July  2, 
1 993 ,  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
S52(a)  and  1  CFR  part  51.  The  incorporation 
Dy  reference  of  Allied-Signal  Aerospace 
Company,  Garrett  Engine  Division,  ASB  No. 
TFE731-A72-3504.  dated  November  25, 
1992,  was  approved  previously  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
pan  51  as  of  April  9, 1993  (58  FR  16113. 
March  25, 1993).  Copies  may  be  obtained 
from  AlliedSignal  Engines,  Aviation  Services 
Division.  Data  Distribution,  Dept  64-3/210'2- 
IM.  P.O.  Box  29003.  Phoenix,  AZ  85038- 
9003;  telephone  (602)  365-2548.  Copies  may 
oe  inspected  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Kegiater, 
800  North  Capitol  Street,  NW.,  suite  706. 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
January  18. 1994. 


Issued  in  Burlington,  Massachusetts,  on 
December  2 1. 1993. 
Jay  I.  Pardi  b, 

Acting  Man  iger.  Engine  and  Propeller 
Directorate,  Aiivrafl  Certification  Service. 
(FR  Doc.  93  -31907  Filed  12-30-93;  8:45  ami 
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serviceable  disk,  within  the  next  100  CIS 
after  April  9. 1993  (effiective  date  of  AD  92- 
26-09],  or  prior  to  accumulating  505fl  CIS 
since  new,  whichever  occurs  first 

(6)  For  fon  disks  listed  by  S/N  in  Table  4 
of  Allied-Signal  Propulsion  Engines  ASB  No. 
TFB731-A72-3504,  Revision  1,  dated  July  2. 
1993,  inspect,  and  if  necessary,  replace  with 
a  serviceable  disk,  within  the  next  100  QS 
after  the  effective  date  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  (o 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspection,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
the  following  service  docimients. 


ASB  No. 


1-28 
1-24 


Revision 


1 


Onginal 


Date 


July  2,  1993. 
November  25. 1992. 
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Federal  Agencies  of 
Technical  and  Engineering 
Information  to  the  National  Technical 
Informatit  n  Service 


h  ational  Technical  Information 
T  »chnoIogy  Administration, 


This  final  rule  establishes 
for  federal  agencies  to 


transfer  unclassified  sdentific,  technical 
and  engineering  information  resulting 
from  federally  fimded  research  and 
development  activities  to  the  National 
Technical  Information  Service.  This  rule 
is  issued  pursuant  to  the  American 
Technology  Preeminence  Act  of  1991. 
Its  purpose  is  to  facilitate  public  access 
to  the  vast  amount  of  scientific, 
technical  and  engineering  information 
that  is  produced  by  and  for  federal 
agencies. 

EFFECTIVE  DATE:  This  regulation  is 
effective  February  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Corrigan  (703)  487-4636. 
SUPPLEMENTARY  INFORMATION:  On  May 
11, 1993,  the  National  Technical 
Information  Service  (NTIS)  published  a 
proposed  rule  (58  FR  27681)  to 
implement  Section  108  of  the  American 
Technology  Preeminence  Act  (ATP A)  of 
1991  (Pub.  L.  102-245).  SecUon  108  of 
the  ATPA  requires  all  federal  agencies 
to  submit  to  NTIS  in  a  timely  manner 
unclassified  scientific,  technical  and 
engineering  information  (STEI)  resulting 
from  federally  funded  research  and 
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development  activities.  This  final  rule 
establishes  procedures  for  employees  of 
agencies  to  follow  and  Uiose  contractors 
and  grantees  who  are  authorized  by 
agencies  to  transfer  products  directly  to 
NTIS. 

These  regulations  should  significantly 
expand  NTIS'  collection  of  more  than 
two  million  printed  reports  and 
documents,  videotaiies,  computer 
software  and  computerized  data  files  on 
tape,  diskette,  and  CD-ROM.  Such 
information  can  be  purchased  fi'om 
NTIS  by  the  research  and  development 
community,  business,  and  the  general 
pubHc.  This  expansion  should 
significantly  improve  public  access  to 
STEI  and  contribute  to  NTIS's  ability  to 
operate  on  a  self-sustaining  basis 
without  appropriations. 

The  major  features  of  these 
regulations  include  (a)  a  system  of 
"affiliates"  to  serve  as  NTIS  agents  to 
receive  information  on  behalf  of  NTIS; 
(b)  a  system  of  federal  agency  "liaisons" 
to  work  with  NTIS  to  ensure  cost- 
effective  compliance;  (c)  an  optional 
system  by  which  agencies  may  allow 
their  cpntractors  and  grantees  to  transfer 
information  directly  to  NTIS;  (d)  an 
opdonal  system  by  which  agencies  may 
allow  NTIS  to  ride  their  production 
orders;  (e)  a  method  for  granting  waivers 
if  transfer  of  STEI  products  would  be 
inappropriate;  and  (f)  a  requirement  that 
certain  copyright  information  be 
provided  to  NTIS  so  that  it  does  not 
inadvertently  make  available  a  product 
for  which  the  Government  lacks 
appropriate  dissemination  rights. 

A  number  of  technical  and  clarifying 
changes  have  been  made  to  the 
proposed  regulations,  most  of  which  are 
intended  to  make  it  clearer  that  certain 
provisions  are  optional  at  the  discretion 
of  individual  agencies.  The  most 
important  amendment  alerts  agencies 
that  compliance  with  these  procedures 
in  no  way  relieves  them  of  their 
responsibilities  for  distributing 
publications  to  the  Depository  Library 
Program  established  by  Chapter  19  of 
Title  44  of  the  United  States  Code  and 
establishes  a  procedure  through  which 
NTIS  can  assist  agencies  in  meeting  that 
responsibility  with  respect  to  STEI 
submitted  to  NTIS  under  this  regulation. 

Comments  and  Decisions 

A  number  of  comments  involved 
inquiries  relating  to  internal  NTIS 
processes  or  procediu'es  of  the 
commenting  agency  and  did  not 
propose  specific  changes  to  the 
regulation.  They  are  Included  in  this 
section  to  the  extent  they  raise  matters 
of  general  iaterest. 


General  Comments 

Comment:  Authors  should  clear 
publications  printed  by  contractors  and 
grantees  prior  to  public  dissemination. 

NTIS  Response:  These  regulations 
apply  only  to  products  that  are  available 
for  pubHc  dissemination.  How  that 
detfirmin&tion  is  made  is  up  to 
individual  agencies  and  is  beyond  the 
scope  of  the  ATPA  and  these 
regulations. 

Comment:  The  regulations  do  not 
appear  to  take  into  account  that  some 
government-funded  research  products 
may  be  published  in  professional 
journals  and  other  publications 
produced  by  the  private  sector  or  that 
some  STEI  produced  by  non-federal 
employees  may  be  protected  by 
copyright. 

NTIS  Response:  Section  1180.7(a)  of 
the  final  regulations  now  expUcitly 
states  that  agencies  are  not  required  to 
take  any  action  to  transfer  to  NTIS 
agency  generated  articles  published  in 
privately  produced  journals  or  federally 
funded  STEI  for  which  no  license 
permitting  distribution  by  NTIS  has 
been  reserved  to  the  Government.  Both 
categories  had  been  included  in 
§  1180.7(b)  as  examples  of  potentially 
inappropriate  transfers,  so  no  significant 
substantive  change  is  intended. 

Comment:  NTIS  and  the  Government 
Printing  Office  should  exchange 
electronic  bibliographic  records  to 
facilitate  bibliograpnic  control  activities, 

NTIS  Response:  The  recommendation, 
if  implemented,  should  provide  the 
customers  of  each  agency  with 
enhanced  ability  to  find  and  order 
government  information.  NTIS  will  be 
pleased  to  discuss  an  exchange  of  tapes 
with  the  Superintendent  of  Documents 
at  any  time. 

Section  1180.2 

Comment:  The  definition  of  "agency" 
permits  certain  subunits  of  the  parent 
agency  to  deal  directly  with  NTIS  and 
bypass  the  cabinet  officer  above  them. 

NTIS  Response:  To  ensure  general 
consistency  with  other  Technology 
Administration  programs,  the  final 
regulations  adopt  the  definition  of 
"federal  agency"  employed  in  the 
Stevenson-Wydler  Technology 
•Innovation  Act  of  1980.  However.  NTIS 
recognizes  that  this  definition 
contributes  to  the  problem  described  in 
the  comment  at  least  insofar  as  it 
specifically  identifies  Ae  military 
departments  as  agen^es  even  though 
they  are  part  of  tha^Oepartment  of 
Defense,  which  isritself  an  agency 
within  the  meaning  of  that  Act. 
Accordingly,  th»«^nal  regulations 
include  a  statement  in  section  1180.11 


("Relation  to  Other  Laws  and 
Procedures")  clarifying  that  agencies 
that  are  subunits  of  other  agencies  must 
comply  with  the  procedures  of  the 
parent  agency.  NTIS  will  not  deal 
directly  with  these  subunits  as 
freestanding  agencies  except  as 
approved  by  the  parent. 

Comment:  By  referring  to  STEI 
"which  results  from  federally  funded 
research  and  development  activities"  in 
the  definition  of  the  phrase  "federally 
funded,"  the  regulation  may  be 
interpreted  to  refer  only  to  products 
generated  under  R&D  funding 
categories. 

NTIS  Response:  The  quoted  language 
appears  in  section  108  of  the  ATPA  and 
nothing  in  that  section  suggests  a 
narrow  reading  that  conditions  the 
requirement  on  technical  funding 
categories. 

Comment:  The  definition  of  "final 
should  not  automatically  exclude 
interim  STEI  reports  as  they  often 
contain  valuable  information  and  the 
final  report  may  not  be  issued  for  some 
time. 

NTIS  Response:  The  definition  of 
"final"  in  section  1180.2  has  been 
modified  to  indicate  that  such  reports 
may  be  transferred. 

Comment:  The  definition  of 
"product"  should  not  include  software 
because  that  would  unduly  disrupt  the 
agency's  software  distribution 
mechanism, 

NTIS  Response:  Section  108  of  the 
ATPA  expressly  refers  to  software  and 
NTIS  cannot  read  that  out  of  the  statute. 
Section  1180,7  contains  a  procedure  for 
exempting  products  or  categories  of 
products  in  appropriate  cases,  such  as 
harm  to  a  dissemination  program. 

Comment:  The  definition  of  STEI  is 
too  broad  in  that  it  sweeps  in  significant 
amounts  of  business-related 
information 

NTIS  Response:  The  definition  of 
STEI  is  not  intended  to  cover  all 
bu^ness-related  information.  The 
second  part  of  the  definition  is  obtamed 
from  a  1954  Comptroller  General 
opinion  (34  Comp.  Gen,  58)  construing 
the  Act  of  September  9, 1950,  64  Stat. 
823,  as  amended  (15  U.S.C.  1151  et 
seq.),  which  required  the  Secretary  of 
Commerce  to  maintain  a  clearinghouse 
for  the  collection  and  dissemination  of 
STEI.  According  to  the  opinion, 
"technical  information"  can  embrace 
matters  beyond  the  restricted  field  of 
applied  science  and  mechanical  arts. 
However,  the  definition  in  the 
Comptroller  General  opinion  should 
itself  be  read  as  limited  to  mformation 
which  has  a  direct  relationship  to 
business,  industry  or  technology.  Also, 
the  second  part  of  the  definition  in  the 
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rule  limits  STEI  to  information  that 
would  be  of  value  to  consumers  of 
scientific  or  engineering  information,  as 
determined  by  the  agency  transferring 
the  information.  Most  importantly,  NTIS 
will  woric  with  liaison  officers  to  ensure 
that  the  results  of  applying  the 
definition  under  this  rule  are  not 
burdensome  to  agencies  or  to  NTIS. 

Section  1180.4 

Comment:  The  requirement  that 
product  formats  conform  to  NTIS 
guidelines  is  burdensome. 

NTIS  Response:  The  guidelines 
simply  catalog  existing  formats  in  order 
of  preference  by  NTIS.  However,  they 
are  only  guidelines,  not  requirements. 
The  language  has  been  modified  to 
make  it  clearer  that  the  formats  are  to  be 
used  to  the  extent  practicable. 

Comment:  The  requirement  to  advise 
NTIS  of  the  terms  of  copyright  licenses 
reserved  to  the  Government  are 
imnecessary  because  some  agencies 
surrender  all  rights  in  exchange  from 
royalty-free  government  purpose  rights. 

NTIS  Response:  The  regulation  in  no 
way  tells  agencies  what  rights  they 
should  or  should  not  retain.  Agency 
practices  vary  and  the  regulation  is 
simply  intended  to  ensiue  that  nothing 
is  transferred  to  NTIS  that  NTIS  is 
precluded  from  disseminating  because 
the  Government  lacks  appropriate 
dissemination  rights. 

Note:  Section  1180.4(a)  also  contains  a  new 
paragraph  relating  to  material  not  printed  by 
the  Govieminent  Printing  Office.  The  purpose 
of  this  addition  is  explained  more  fully  in  the 
analysis  of  comments  pertaining  to  §1180.11. 

Section  1180.5 

~' Comment:  The  regulation  requires 
final  STEI  products  to  be  submitted 
within  fifteen  days  of  public 
dissemination  but  is  silent  as  to  when 
summaries  of  new  and  on-going 
research  described  in  se<^on  1180.3  is 
to  be  submitted. 

NTIS  Response:  The  final  regulation 
clarifies  that  the  fifteen  day  requirement 
also  pertains  to  unclassified  research 
summaries  that  have  been  made 
available  for  pubUc  dissemination 
through  any  distribution  channel. 

Comment:  Transfer  within  fifteen 
days  of  public  dissemination  may  be 
impractical  or  inappropriate. 

NTTS  Response:  Providing  NTIS  with 
a  copy  of  a  product  two  weeks  after  it  . 
has  been  made  available  for  public 
dissemination  is  not  imreasonable  and 
reflects  the  direction  in  section  108  of 
the  ATPA  th^t  federal  agencies  transfer 
covered  materials  in  a  timely  manner. 


Section  llfiO.S 


Comment:  The  siie  and  scope  of  the 
agency's  programs  make  it  difficult  to 
give  NTIS  pre-production  notice  so  as  to 
allow  it  to  Tide  printing  orders. 

NTIS  Response:  Section  1180.6  has 
been  slightly  modified  to  make  it  clear 
that  this  procedure  is  permissive  and 
need  not  fae  used  by  agencies  that 
conclude  Ipat  it  would  be  unduly 
burdensoiie. 

Commekt:  The  regulation  should 
exempt  the  commenting  agency  from 
the  requirement  to  allow  NTIS  to  ride  its 
production  orders  for  security  reasons. 

NTIS  R^ponse:  Section  1180.6  has 
been  modified  to  clarify  that  this 
requirement  is  not  mandatory.  However, 
agencies  tAat  do  not  use  this  method 
must  find  alternative  means  of  ensuring 
that  NTIS  receives  copies  of  all  products 
required  ta  be  transferred. 

Commeat:  NTIS  should  work  with  the 
commenting  agency  to  ride  its  printing 
requisitions  and  make  arrangements  to 
share  costs  recovered  from  the 
dissemination  of  products. 

NTIS  R^ponse:  NTIS  will  consider 
all  appropriate  proposals  from  agencies 
to  adiievejthese  purposes. 

Section  1180.7 

Comment:  The  regulation  should  not 
apply  to  STEI  products  available 
through  the  Government  Printing  Office. 

NTIS  Response:  NTIS  has  a  statutory 
mandate  tt)  maintain  an  STEI 
information  clearinghouse,  to  establish 
'and  maintain  a  permanent  repository  of 
imclassifitd  STEI,  and  to  operate  on  a 
cost  recovery  basis  without  recourse  to 
approprianons.  NTIS  achieves  these 
di^erent  objectives  by  maintaining  a 
comprehensive  collection  that  is  of 
pariicular>'alue  to  business  and  other 
consumer^  who  want  access  to  a  broad 
range  of  materials  in  and  out  of  print, 
who  wantjthem  quickly,  and  to  whom 
time  spent  shopping  in  various  places  is 
a  significant  cost'.  The  practical  effect  of 
this  suggestion  would  be  to  reduce  the 
value  of  trnS'  collection  and  essentially 
leave  it  wjth  thqse  improfitable  items 
that  GPO  Cannot  sell.  The  enactment  of 
Section  108  of  the  ATPA  suggests  that 
Congress  panted  to  strengthen,  not 
weaken,  NTIS'  ability  to  serve  the  needff 
of  STEI  u^rs  and  industry  and  to 
operate  on  a  self-sustaining  basis. 

Comment:  This  section 
inappropi  lately  allows  NTIS  to  overrule 
agency  aepisions  as  to  whether 
informatian  ought  to  be  released  and  to 
overrule  a  ^ncy  decisions  to  use 
dissemini  tion  channels  other  than 
NTIS. 

ATTTS  Response:  The  regulation  leaves 
disdretion  to  agencies  to  determine 


whether  infcwmation  should  be  released. 
The  regulation  expressly  disclaims  the 
intent  to  preclude  agencies  from  also 
using  other  channels  (Section 
1180.11(b)).  However,  the  regulation 
does  preclude  agencies  from  unilaterally 
bypassing  NTIS  when  the  agency  has 
decided  that  the  information  should  be 
disseminated.  It  is  expected  that 
agencies  and  NTIS  will  negotiate 
cooperatively  to  identify  products  or 
classes  of  products  that  the  agency 
intends  to  make  available  through 
channels  other  than  NTIS. 

Cozrunent;  Provisions  calling  for 
agreement  between  the  agency  head  and 
NTIS  regarding  alternative  methods  of 
comphance  or  whether  transfers  would 
be  inappropriate  are  issues  that  should 
be  in  the  sole  discretion  of  the  agency. 

NTIS  Response:  NTIS  has  an 
obligation  to  ensure  that  the  basic 
retirements  of  the  American 
Technology  Preeminence  Act  are 
satisfied  and  does  not  believe  that 
agencies  can  imilaterally  exempt 
themselves  from  its  provisions.  NTIS 
will  work  closely  with  agency  liaisons 
to  resolve  problems  that  may  from  time 
to  time  arise.  However,  as  noted  above, 
the  basic  issue  of  whether  a  product 
should  be  publicly  disseminated  is  up 
to  the  agency  and  is  unaffected  by 
Section  1180.7. 

Conmtent:  The  regulation  should 
specifically  exempt  the  commenting 
agency's  ongoing  research  because 
national  security  concerns  preclude 
public  dissemination. 

NTIS  Response.- The  regulations  apply 
only  to  unclassified  information  and 
only  to  information  intended  for  public 
dissemination. 

Section  1108.8 

Comment:  A  reference  in 
§  1180.8(a)(1)  to  items  produced  at 
Government  facilities  should  be 
changed  to  refer  to  items  produced  by 
the  Government  as  the  latter  is  more 
inclusive  and  production  site  is  largely 
irrelevant. 

NTTS  Response:  NTIS  has  made  the 
suggested  change. 

Comment:  To  preclude  proliferation 
of  affiliates  within  an  agency,  the 
concurrence  of  an  agency's  initial  and 
primary  affiliate  should  be  required 
before  additional  affiliates  are 
appointed. 

NTIS  Response:  Section  1180.8  has 
been  amended  to  adopt  this 
recommendation. 

Comment:  A  commenting  agency 
requested  that  the  regulation  explicitly 
designate  it  as  an  affiliate. 

NTIS  Response:  NTIS  will  designate  a 
number  of  affiliates  over  time. 
Designating  them  by  regulation  is 


^ 


impractical  NTIS  expects  that  the 
Department  of  Energy's  Office  of 
Scientific  and  Technical  Information, 
the  Department  of  E)efense's  Defense 
Technical  Information  Center  and  the 
National  Aeronautics  and  Space 
Administration's  Scientific  and 
Technical  Information  Office  will  be 
among  those  organizations  initially 
designated  as  affiliates  by  NTIS. 

Section  I180.il 

Comment:  This  section  should  be 
expanded  to  clarify  the  relation  of  the 
regulation  to  a  number  of  other  laws  and 
procedures  relating  to  the  release, 
protection,  and  dissemination  of 
Government  information,  such  as  the 
Freedom  of  Information  Act, 
requirements  to  protect  certain  sensitive 
material,  and  requirements  to  make 
information  available  for  distribution  to 
Depository  Libraries  (which  issue  is 
discussed  in  more  detail  in  the 
following  comments). 

NTTS  Response:  NTIS  has  made  the 
suggested  cnanges  and  has  reorganized 
§  1180.4  to  reflect  them  more  clearly. 

Comment:  To  ensure  compliance  with 
agency  clearance  procedures,  the 
regulation  should  specify  for  certain 
agencies  the  identity  of  the  offices  that 
are  required  to  approve  direct 
transmissions  of  STEI  products  to  NTIS 
by  contractors,  grantees,  and  employees. 

NTIS  Response:  NTIS  has  concluded 
that  the  identification  of  an  agency's 
appropriate  clearance  officials  should  be 
left  to  individual  agencies  through  their 
internal  procedures  and  should  not  be 
covered  by  NTIS  regulations.  The  final 
regulation  does  not  adopt  this 
recommendation  but  NTIS  has  modified 
the  proposed  regulation  to  delete  the 
one  specific  reference  that  had  been 
included. 

Comment:  The  regulation  will  weaken 
the  effectiveness  of  the  Depository 
Library  (DL)  Program  if  agencies 
erroneously  assume  that  STEI  products 
submitted  to  NTIS  will  automatically  be 
supplied  to  the  libraries  by  NTIS. 
Various  recommendations  were  made, 
such  as  clarifying  that  submission  to 
NTIS  in  no  way  relieved  agencies  of 
their  obligations  to  provide  docuiments 
to  the  Libraries  or  requiring  NTIS  to 
make  such  products  available  to  the 
Libraries  on  behalf  of  the  originating 
agencies. 

NTIS  Response:  NTIS  has  added  new 
provisions  tnat  (1)  reemphasize  agency 
responsibilities  for  compliance  with  all 
DL  requirements  (Section  1180.11(a)(5))i 
(2)  provide  DL's  with  information  about 
new  procfucts  added  to  NTIS'  inventory 
(Section  1180.11(d)  (1H2)):  and  (3) 
establiftb  a  procedure  through  which 
NTTS  can  assist  agencies  in  meeting 


their  DL  requirements  with  respect  to 
STEI  submitted  to  NfTlS  under  this 
regulation  (Section  1180.4(a)  and 
1180(d)  (3He)). 

The  final  regulations  contain  a  new 
S  1180,4(a)(4)  which  requires  agencies, 
when  preparing  a  product  for  transfw  to 
NTIS,  to  advise  NTTS  as  to  whether 
products  not  printed  by  GPO  have  been 
made  available  for  depository 
distribution  by  GPO.  In  addition,  it  has 
added  a  new  %  1180.11(d)  which 
establishes  a  general  framework  for 
handUng  products  so  identified. 

Under  this  framework,  DL's  will  be 

[>rovided  free  online  access  to  a  current 
isting  of  all  products  that  NTIS  accepts 
as  part  of  its  permanent  respository 
(Section  1180.11(d)(1)).  They  will  be 
given  a  reasonable  time  to  order 
products  not  previously  made  available 
to  them  (Section  1180.11(d)(2)).  NTTS 
will  bimdle  the  requests  and  ref^  them 
back  to  the  originating  agency  to  be 
fiUed  (new  §  1180.11(d)(3))  or  fill  the 
order  itself  if  NTIS  and  the  originating 
agency  have  entered  into  appropriate 
agreements  regarding  reimbursement 
(Section  1180.11(d)(4)). 

In  the  near  future  NTTS  expects  to 
develop  a  system  through  which  DL's,  at 
no  charge  to  them,  may  have  electronic 
access  to  full  texts  of  STEI  products. 
When  this  is  operational,  agencies  will 
be  able  to  fulfill  their  obligations  to  the 
DL's  effortlessly  and  at  no  additional 
cost  simply  by  providing  NTIS  with  the 
product  in  a  format  prescribed  by  NTIS 
as  suitable  for  online  dissemination 
under  this  system  (Section 
1180.11(d)(5)). 

The  new  regulations  will  also  obligate 
DL's  to  protect  the  information  provided 
to  them  (Section  1180.11(d)(6)).  This  is 
important  because  the  improper 
disclosure  of  this  valuable  information 
could  seriously  erode  NTIS's" ability  to 
operate  on  a  self-sustaining  basis.  For 
example,  improper  dissemination  of  the 
Ust  of  products  could  significantly 
reduce  the  rental  value  of  NTIS's 
bibliographic  database  as  an  income- 
producing  asset. 

Comment:  The  regulation  should 
clarify  that  the  requirement  to  make 
publications  available  under  the 
Depository  Library  Program  extends  to 
publications  in  electronic  formats.       j 

NTIS  Response:  NTIS  cannot  issue 
interpretations'of  statutes  it  does  not 
administer  and  that  would  be  binding 
on  other  agencies.  Such  matters  are 
more  appropriately  covered  by  OMB 
Circular  A-130. 

Appendix 

Comment:  The  Appendix  should  be 
modified  to  indicate  that  it  is 


inapplicable  to  a  commenting  agency's 
contractors  and  grantees. 

NTTS  Response:  The  Appendix 
includes  model  language  tnat  agencies 
may  choose  to  employ  if  they  elect  to 
allow  their  contractors  and  grantees  to 
submit  products  directly  to  NTIS.  The 
regulations  already  make  clear  that 
jNcontractors  and  grantees  of  this  agency 
1  n^ust  obtain  prior  agency  approval  frtjm 
an  identified  office  before  submitting 
such  information  directly  to  NTIS. 

Executive  Order  12866 

This  regulation  has  been  reviewed  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  under  Executive  Order  12886. 

Executive  Order  12372 

NTIS  has  determined  that  these 
procedures  do  not  affect  directly  any 
state  or  local  government  and  that 
consultations  with  state  and  local 
officials  are  not  required. 

Executive  Order  12612 

NTTS  has  determined  that  these 
procedures  do  not  contain  policies  with 
any  federalism  implications^ within  the 
meaning  of  this  Order. 

Regulatory  Flexibility  Act 

The  General  Counsel  has  certified  to 
the  Chief  Counsel  Tor  Advocacy  of  the 
Small  Business  Administration  that  this 
rule,  which  appUes  only  to  the  transfer 
by  federal  agencies  of  federally  funded 
STEI,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act. 

Environmental  Evaluation 

NTIS  has  determined  that  this 
regulation  will  have  no  significant 
impact  on  the  quality  of  the 
environment  and  that  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

List  of  Subjects  in  15  CFR  Part  1180 

Scientific,  technical  and  engineering 
information. 

Issued  in  Springfield,  Virginia,  on 
December  28, 1993. 
RonLawBoa, 
Acting  Director. 

Accordingly,  title  15  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  part  1180  as  follows: 
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PART  1180— TRANSFER  BY  FEDERAL 
AGENCIES  OF  SCIENTIRC, 
TECHNICAL  AND  ENGINEERING 
INFORMATION  TO  THE  NATIONAL 
TECHNICAL  INFORMATION  SERVICE 

1180.1  Purpose  and  scope. 

1180.2  Definitions. 

1180.3  General  rule. 

1180.4  Preparing  a  product  for  transfer. 

1180.5  Timeliness. 

1 180.6  Production  of  additional  copies. 

1180.7  Exceptions. 

1 180.8  Appointment  of  Agency  Liaison 
Officers. 

1180.9  Affiliates. 

1180.10  NTIS  permanent  repository. 

11 80. 1 1  Relation  to  other  laws  and 
procedures. 

Appendix  to  Part  1180 — Sample  Funding 
Agrvement  Clause  for  Direct  Submission  of 
Products 

Authority:  Sec.  108  of  Pub.  L.  102-245. 106 
Stat.  7  (15  U.S.C.  3704b-2). 

§1180.1    Purpose  and  tcop«. 

(a)  The  purpose  of  this  regulation  is 
to  facilitate  public  access  to  the  vast 
amount  of  scientiBc,  technical  and 
engineering  information  (STEI)  that  is 
produced  by  and  for  federal  agencies. 

(b)  This  regulation  provides  a  variety 
of  methods  for  federal  agencies  to  adopt 
to  ensure  the  timely  transfer  to  the 
National  Technical  Information  Service 
(NTIS)  of  all  unclassified  STEI  that  is 
available  for  public  dissemination  and 
that  results  from  federal  funding.  It  is 
issued  pursuant  to  the  authority 
contained  in  Section  108  of  the 
American  Technology  Preeminence  Act 
(Pub.  L.  102-245). 

§1180.2    Definition*. 

Agency  means  »;|Q^al /agency,  as  that 
term  is  defined  kfSection  4  of  the 
Stevenson^Wydler  Technology 
Innovation  Act  of  1980,  as  amended  (15 
U.S.C.  3703(8)); 

Director  means  the  Director  of  the 
National  Technical  Information  Service. 

Federally  funded  refers  to  STEI  which 
results  from  federal  research  and 
development  activities  funded  in  whole 
or  in  part  with  federal  funds,  whether 
performed  by  the  agency  itself  or  by 
contractors,  grantees,  cooperative 
research  partners,  joint  venture  partners, 
or  under  any  similar  arrangement 
involving  federal  funds. 

Final  when  used  to  describe  an  STEI 
product  means  a  product  that  the 
originating  agency  or  contractor/grantee 
thereof  intends  for  public  dissemination 
and  may  exclude  interim  status  reports 
routinely  furnished  to  agencies  by 
contractors  and  grantees  for  monitoring 
and  other  internal  purposes  and  which 
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are  not  int(  nded  for  public 
disseminat  onp 

Product  ncludes,  but  is  not  limited 
to,  any  report,  manual,  standard, 
specificatidn,  hook,  paper,  chart,  map, 
graph,  data  collection,  data  file,  data 
compilation,  software,  audio/video 
production,  technology  application 
assessment  generated  pursuant  to 
Section  11  |c)  of  the  Stevenson-Wydler 
Technologi  Innovation  Act  of  1980  (15 
U.S.C.  37ip(c)),  as  well  as  materials 
pertaining  lo  training  technology  and 
other  federally  owned  or  originated 
technologies,  and  applies  to  items 
produced  ii-house  or  outside  the 
agency  through  the  Government 
Printing  Office,  its  contractors.  Federal 
Prison  industries  or  any  other  producer, 
provided  that  such  material  is  intended 
by  the  agency  for  public  dissemination. 

Scientiftb,  technicc^and  engineering 
in/ormafjofi  means^'^^,^^       im, 

(1)  Basic  and  applied  research  that 
results  froi^  the  efforts  of  scientists  and 
engineers  In  any  medium  (including 
new  theorf  and  information  obtained 
from  expetimentation,  observation, 
instrumeniation  or  computation  in  the 
form  of  tejtt,  numeric  data  or  images), 
and 

(2)  Infor  nation  that  bears  on  business 
and  Indus  ry  generally,  such  as 
economic  information,  market 
information  and  related  information,  if 
the  agency  determines  such  information 
would  be  of  value  to  consumers  of  the 
informatioi  described  in  paragraph  (1) 
of  this  dennitioDi 

Summary  means  information  relating 
to  an  ongciing  research  project  likely  to 
result  in  aifinal  product. 

§1180.3  kltHnoral  rul«. 

Unless  in  e}tt:eption  applies  under 
section  ll|B0.7Aeach  federal  agency 
shall,  witl^n^  tht  time  period  specified 
in  this  regulation,  transfer  to  NTIS — 

(a)  At  liast  one  copy  of  every  final 
STEI  prodjuct  resulting  from  the 
agency's  federally  funded  research  and 
development  activities,  and 

(b)  A  sianmary  of  the  agency's  new 
and  on-gcing  research  that  is  Ukely  to 
result  in  a  final  STEI  product 

if  such  final  product  or  summary  is 
unclassified  and  is  intended  by  the 
agency  foi  public  dissemination. 

§  1 1 80.4    Preparing  a  product  for  transfer. 

(a)  Evei^  final  STEI  product  or 
summary  shall,  to  the  extent  practicable, 
be  prepared  in  a  format  that  is 
consistent  with  one  of  the  various 
formats  found  in  NTIS  guidelines.  In 
addition,  every  such  product  shall — 

(1)  Be  atcompaniea  by  a  report 
documentation  page  (SF  298)  or  its 
electronic  equivalent; 


(2)  Be  in  a  form  capable  of  high 
quality  reproduction  appropriate  to  the 
medium; 

(3)  In  the  case  of  software,  be 
accompanied  by  relevant 
documentation,  such  as  operating 
manuals,  but  not  including  printed 
source  code;  and 

(4)  In  the  case  of  a  product  not  printed 
by  the  Government  Printing  Office,  be 
accompanied  by  a  statement  as  to        , 
whether  the  product  has  been  made 
available  for  depository  distribution  by 
the  Government  Printing  Office. 

(b)  Each  federal  agency  shall  transfer 
or  have  transferred  to  NTIS  those  STEI 
products  funded  by  it  that  are  protected 
by  copyright  only  if  there  is  a  license 
reserved  to  the  Government.  In  such 
cases,  the  agency  shall  inform  NTIS  of 
the  terms  of  the  license.  Suggested 
language  for  inclusion  in  agency 
funding  instruments  is  contained  in  the 
Appendix  to  this  part. 

(c)  If  an  agency  nas  generated  or 
funded  an  STEI  product  which  should 
be  available  for  pubUc  dissemination 
but  has  embedded  within  it  any 
copyrighted  material,  the  designated 
liaison  appointed  pursuant  to  §  1180.8 
should  work  wilh  NTIS  to  determine  if 
it  would  be^^ppropriate  to  seek  a  license 
from^hS'copyright  holder  in  order  to 
make  the  STEI  product  available. 

§1180.5    Timeliness. 

A  single  copy  of  a  final  product  or 
summary  described  in  §  1180.3  must  be 
transferred  to  NTIS  within  fifteen  days 
of  the  date  it  is  first  made  available  for 
public  dissemination  through  any 
distribution  channel,  and,  whenever 
practical,  as  soon  as  it  has  been 
approved  by  the  agency  for  final 
printing  or  other  reproduction,  unless 
the  agency  and  the  Director  have 
otherwise  agreed. 

§  1 1 80.6    Production  of  additional  copies. 

Unless  the  agency  determines  that 
such  action  would  not  be  feasible,  it 
shall  make  appropriate  arrangements  to 
enable  NTIS,  from  time  to  time  and  at 
NTIS's  own  discretion  and  expense,  to 
ride  agency  printing  and  other 
reproduction  orders. 

§1180.7    Exceptions. 

(a)  An  agency  shall  not  be  required  to 
take  any  further  action  to  submit  a  copy 
of  a  final  STEI  product  to  NTIS  or  one 
of  its  affiliates  if— 

(1)  It  has  designated  NTIS  to  receive 
a  single  copy  of  each  STEI  product  once 
it  has  been  produced,  has  made  the 
arrangements  specified  in  §  1180.8,  if 
appropriate,  and  has  made  arrangements 
to  receive  appropriate  certification  from 
a  contractor,  grantee  or  other  external 


Federal  Register  /  Vol.  59.  No.  1  /  Monday,  January  3,  1994  /  Rules  and  Regulations  11 


performer  of  federally  funded  research 
that  a  copy  has  been  sent  to  NTIS  or  one 
of  its  affiliates  within  the  appropriate 
time  period  pursuant  to  obligations 
incurred  in  the  applicable  funding 
agreement  (see  Appendix  to  this  partlor 
pursuant  to  such  other  system  as  the 
agency  has  established  to  ensure  timi 
transfer; 

(2)  The  agency  and  the  Director  have 
executed  an  appropriate  agreement  or 
memorandum  of  understand!;  ^ 
establishing  an  alternative  system  for 
compliance;  or 

(3)  The  federally-ttnraea  aiiLi  is 
protected  by  copyright  for  which  no 
license  has  been  reserved  to  the 
Government  that  would  allow 
distribution  by  NTIS; 

(4)  The  product  is  an  agagqy 
generated  article  that  is  published  in  a 
privately  produced  journal;  or 

(5)  The  agency  and  the  Director, 
pursuant  to  paragraph  (b)  of  this  section, 
have  agreed  that  the  transfer  of  a 
product  otherwise  covered  by  these 
regulations  would  not  be  appropriate 

(b)  An  agency  and  the  Director  shall 
be  deemed  to  be  in  agreement  within 
the  meaning  of  paragraph  (a)(3)  of  this 
section  if  the  Director  has  not  objected 
within  30  days  to  an  agency's  %vritten 
notification  of  its  determination  that 
timely  transfer  of  a  product  or  category 
of  pnxiucts  would  not  be  appropriate 
imder  section  108  of  the  American 
Technology  Preeminence  Act.  Examples 
of  inappropriate  transfers  include: 

(1)  Transfers  that  could  cause 
significant  harm  to  an  agency's  existing 
dissemination  program  that  is  operating 
on  a  cost  recovery  basis,  is  operating  in 
compliance  with  the  poUcies  described 
by  OMB  Circular  A-13G.  and  for  which 
special  arrangements  that  would  permit 
supplemental  distribution  by  NTTS 
cannot  be  negotiated. 

(2)  Federally  funded  STEI  that  has 
received,  or  is  likely  to  receive, 
widespread  distribution  to  most 
potential  users  at  no  charge. 

§  1 1 80.8    Appointment  of  Agency  Liaison 
Officers. 

The  head  of  each  agency  shall  appoint 
or  designate  an  officer  or  employee  to 
serve  as  the  STEI  Liaison.  The  Liaison 
shall,  to  the  extent  authorized  by  the 
head  of  the  agency — 

(1)  In  cooperation  with  the  Director, 
determine  what  products  or  summaries 
produced  by  the  Government  shall  be 
transferred  to  NTIS  on  an  ongoing  basis; 

(2)  Determine  which  funding 
agreements  are  to  require  contractors 
and  grantees  to  submit  products  directly 
to  NTIS  (for  which  ptirpose  the 
Appendix  to  this  part  contains 
suggested  language  that  agencies  may 


wish  to  Include  in  applicable  funding 
instruments); 

(3)  Appoint  additional  liaison  officers 
for  major  imits  or  components  of  an 
agency  if  the  Director  and  Liaison 
officer  agree  this  would  further  the 
purposes  of  this  regulation;  and 

(4)  Enter  into  appropriate  agreements 
with  the  Director  and  perform  any  other 

responsibilities  described  in  this 
rei^ijation. 

§1180.V  Afniiates. 

(a)  The  Director  may  recognize  any 
federal  agency  or  component  of  an 
agency  as  an  affiliate  for  the  piupose  of 
receiving,  on  behalf  of  NTIS,  any  STEI 
product  that  is  required  to  be  transferred 
under  these  regulations  if  NTIS  has 
entered  into  a  memorandum  of 
understanding  with  the  Liaison  Officer 
imder  which  the  recognized  affiliate 
agrees  to  the  ongoing  transfer  of  all  STEI 
products  to  NTIS  in  a  timely  manner 
and  otherwise  agrees  to  assume  the  role 
of  an  affiliate.  \ 

(b)  A  transfer  by  an  agency  to  an 
approved  affiliate  shall  be  deemed  a 
transfer  to  NTIS  within  the  meaning  of 
these  regulations. 

§1180.10    NTIS  permanent  repository. 

A  product,  or  category  of  product, 
will  normally  be  accepted  and 
maintained  as  pact  of  NTIS'  permanent 
repository  as  a  idniice  to  agencies 
unless  the  Director/edvises  the  Liaison 
Officer  that  it  has^ot  been  so  accept^. 
In  general,  transferred  products  will  not 
be  accepted  if  they  have  not  been 
properly  prepared  as  required  by 
Section  1180.4  or  if  NTIS  believes  that 
the  cost  of  adding  them  to  the  repository 
will  significantly  exceed  anticipated 
benefits  to  the  public  as  measured  by 
foreseeable  demand.  A  product 
annoimced  by  NTIS  as  being  available 
fi'om  NTIS  shall  be  deemed  to  have  been 
accepted  by  NTIS  as  part  of  its 
permanent  repository. 

§1180.11    Retattonloottierlawsand 
procedures. 

(a)  Nothing  in  these  regulations  shall 
be  deemed  to  exempt  an  agency  fi'om 
any  of  the  following  requirements: 

(1)  Compliance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552); 

(2)  Compliance  with  any  requirements 
to  protect  material  that  contains 
classified  national  security  information; 

(3)  CoiTipliance  with  requirements  to 
protect  personal  or  other  information 
that  may  not  be  disclosed  without 
appropriate  authority  imder  applicable 
laws  and  procedures,  such  as  the 
Privacy  Act  (5  U.S.C.  552a); 

(4)  Compliance  with  laws  and 
regulations  applicable  to  federal  records 


imder  Title  44  of  the  United  States  Code 
or  regulations  issued  by  the  National 
Archives  and  Records  Administration 
(36  CFR,  chapter  XII); 

(5)  Comphance  with  requirements  to 
distribute  publications  through  the 
Depository  Library  Program  either 
directly  or  througn  NTIS  as  prescribed 
in  subsection  (d)  of  this  section;  and 

(6)  In  the  case  of  an  agency  that  is  also 
a  component  of  an  agency  as  that  term 
is  defined  in  §  1180.2,  compliance  with 
all  appUcable  requirements  and 
procedures  of  the  parent  agency 
regarding  these  re^gulations. 

(b)  Noming  in  these  regulations  shall 
be  deemed  to  require  an  agency  to  take 
anv  of  the  following  actions: 

(1)  To  use  NTIS  as  an  agency's 
exclusive  distribution  channel; 

(2)  To  transfer  to  NTIS  information  on 
matters  that  are  specifically  authorized 
under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
pohcy  and  are  in  fact  properly  classified 
pursuant  to  such  Executive  Order;  or 

(3)  to  transfer,  produce,  or 
disseminate  any  other  information  that 
is  required  by  law  to  be  withheld,  which 
the  agency  is  authorized  to  withhold,  or 
which  is  not  intended  by  the  agency  for 
public  dissemination. 

(c)  No  contractor,  grantee,  or 
employee  of  a  Federal  agency  shall 
submit  a  final  STEI  product  directly  to 
NTIS  unless  authorized  to  do  so  by  the 
Liaison  or  the  Liaison's  designate, 
which  authorization  may  be  provided  in 
an  approved  funding  agreement  (see 
Appendix  to  this  part). 

(d)  In  order  to  facilitate  cooperation 
between  agencies  and  the  Depository 
Libraries — 

(1)  NTIS  will,  as  soon  as  possible,  but 
not  later  than  six  months  from  the 
effective  date  of  these  regulations, 
provide  each  Depository  Library  at  no 
charge,  online  access  to  a  current  list  of 
all  final  STEI  products  provided  to  NTIS 
under  these  regulations  that  have  been 
entered  into  the  NTIS  system. 

(2)  The  online  system  described  in 
subsection  (d)  of  this  section  will 
include  an  option  that  will  allow  each 
Depository  library  thirty  days  from  the 
date  a  product  is  add<Kl  to  the  online 
listing  to  identify  a  product  that  it 
wishes  to  receive  and  that  has  not 
otherwise  been  made  available  to  it. 

(3)  NTIS  will  accumulate  these 
requests  and,  within  a  reasonable  time, 
transfer  them  to  the  originating  agency 
for  fulfillment  of  each  of  the  identified 
products. 

(4)  In  lieu  of  the  procedures  described 
in  paragraph  (d)(3)  of  this  section,  NTTS 
will  offer  to  enter  into  simple  cost 
recovery  arrangements  with  the 
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originating  agency  to  duplicate  and  ship 
the  identified  products  to  the  requesting 
Libraries  in  the  format  that  the  agency 
determines  to  be  most  cost  effective, 
including  microfiche,  paper,  diskette,  or 
disc. 

(5)  NTIS  will  also  establish,  as  soon 
as  practical,  a  system  of  full  text  online  ' 
access  to  final  STH  products  for  the 
Expository  Libraries  at  no  charge  to 
them.  Those  final  STEI  products 
provided  to  NTIS  in  a  format  prescribed 
by  NTIS  as  suitable  for  online 
dissemination  under  this  system  will  be 
made  available  to  the  Libraries  at  no 
charge  to  the  originating  agency,  will  be 
maintained  online  indefinitely,  and  will 
be  available  to  the  Libraries  without 
regard  to  the  thirty  day  selection  time 
hmit  described  in  paragraph  (d)(2)  of 
this  section. 
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(6)  The  services  in  this  paragraph  will 
be  provided  to  Depository  Libraries  on 
the  condition  that  they  agree  to  ensure 
that  online  access  to  the  NTIS  listing 
described  in  paragraph  (d)(1)  of  this 
section  is  restricted  to  the  Library  and 
its  staff  and  that  the  full  text  products 
provided  online  pursuant  to  paragraph 
(d)(5)  of  this  section  are  available  only 
to  the  community  served  by  that 
Library. 

Appendix  to  Part  1180 — Sample 
Funding  Agreement  Clause  for  Direct 
Submission  of  Products 

Agencies  electing  to  allow  for  their 
contractors,  grantees,  etc.  to  submit  final 
products  directly  to  NTIS  are 
encoviraged  to  employ  a  provision 
similar  to  the  following  in  the 
applicable  funding  agreement: 

"The  (contractor)/(recipient)  shall  certify  to 
the  (contracting)  (grants)  officer — 

"(1)  a  copy  of  all  scientific,  technical  and 
engineering  information  products  created  or 
finalized  in  whole  or  in  part  with  the  funds 
requested  has  been  or  will  be  transferred  to 
NTIS  or  a  recognized  affiliate  (at  the  same 
time  that  it  is  provided  to  the  sponsoring 
agency)  (when  the  agency  has  determined 
that  the  product  is  approved  for  public 
dissemination)  but  no  later  than  fifteen  days 
after  it  is  first  made  available  for  public 
dissemination  through  any  other  distribution 
channel,  and 

"(2)  NTIS.  or  a  recognized  affiliate,  has 
been  advised  as  to  whether  the  product  is 
protected  by  copyright  and,  if  so,  a  cop^  of 
the  terms  of  any  licenses  reserved  to  the 
Government  has  been  sent  to  NTIS,  along 
with  a  copy  of  the  SF  298." 

IFR  Doc.  93-32098  Filed  12-29-93;  1:02  pm) 
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to  Oil  Pipeline  Regulations 
to  the  Energy  Policy  Act  of 


22, 1993 
Federal  Energy  Regulatory 
Commis  lion,  DOE. 
ACnON:  final  rule;  briefs  on  limited 
issue 


SUMMARY  :  On  October  22, 1993,  the 
Commis  iion  issued  a  final  rule  in  this 
proceed  ng,  revising  its  regulations  of 
oil  pipe!  Ines  to  provide  a  simplified  and 
general!  r  applicable  method  for 
regulatii  g  oil  pipeline  rates  by  use  of  an 
index  for  setting  rate  ceilings  for  such 
rates.  Oil  December  9,  1993,  Sinclair  Oil 
Corpora  ion  and  the  National  Council  of 
Farmer '  k)operatives  filed  a  brief 
address;  ng  Uie  issue  of  the  selection  of 
an  inde] ;  for  use  in  the  indexing  system 
adopted  in  the  final  rule.  The 
Commis  sion  has  determined  that 
additioi  al  information  on  the  choice  of 
an  inde: :  will  add  to  th»  record  of  this 
rulemali  ing;  therefore,  the  Commission 
is  afforc  ing  an  opportunity  for  others  to 
file^rie  s  on  this  issue. 
DATES:  I  iriefs  are  due  on  or  before 
January  21, 1994. 

AOORESi  CS:  All  filings  should  refer  to 
Docket  >Io.  RM93-11-O01  and  should 
be  addr  issed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washii^on.  DC  20426. 
FOR  FUfVTHER  INFORMATION  CONTACT: 

Harris  S.j  Wood,  Office  of  the  General 
Counsel  J  Federal  Energy  Regulatory 
Commisiion,  825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  (202)  208-0696. 

Order  (  ranting  Rehearing  for  the 
Purpos(  I  of  Further  Consideration  and 
Allowii  ig  Brie£s  on  Limited  Issue 

On  O  :tober  22, 1993,  the  Commission 
issued  Order  No.  561,  its  Final  Rule  in 
this  prdceeding.  i  Rehearing  of  Order 
No.  561  has  been  requested  by 
numertius  parties. 

In  orler  to  afford  additional  time  for 
consideration  of  the  issues  raised  in  the 
requests  for  rehearing,  it  is  necessary  to 
grant  rehearing  for  the  limited  piupose 
of  furth  ar  consideration. 


On  December  9, 1993,  Sinclair  Oil 
Corporation  and  the  National  Council  of 
Farmer  Cooperatives  filed  a  motion  to 
file  a  "Brief  in  Response  to  Certain 
Issues  Raised  in  Requests  for  Rehearing 
of  Order  No.  561."  The  brief  addresses 
the  issue  of  the  selection  of  an  index  for 
use  in  the  indexing  system  adopted  in 
the  Final  Rule.  On  December  16, 1993, 
Phillips  Pipe  Line  Company  filed  an 
answer  in  opposition  to  the  motion. 

Under  Rule  713(d)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,^  the  Commission  may  allow 
parties  to  file  briefs  on  one  or  more 
issues  presented  by  a  request  for 
rehearing.  TKus,  although  answers  to 
rehearing  requests  are  not  permitted  by 
the  rules,  the  consideration  of  briefs  is 
an  accepted  procediue.  The 
Commission  has  determined  that 
additional  information  on  the  choice  of 
an  index  will  add  to  the  record  of  this 
rulemaking.  Therefore,  the  brief  filed  by 
Sinclair  and  the  Farmer  Cooperatives 
will  be  accepted  for  filing,  and  the 
Commission  will  afford  an  opportunity 
for  others  to  file  briefs  on  this  issue. 

The  Commission  orders: 

(A)  Rehearing  of  the  Commission's 
order  issued  on  October  22, 1993,  is 
hereby  granted  for  the  purpose  of 
further  consideration. 

(B)  Interested  parties  may  file  briefs 
no  later  than  January  21, 1994, 
addressing  the  issue  of  what  index 
should  be  used  in  the  indexing  system 
adopted  in  the  Final  Rule. 

By  th&  Commission. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-32044  Filed  12-30-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Interruil  Revenue  Service 

26  CFR  Parts  1  and  602 
[ID  8508] 
RIN1545-AE26 

Adjustments  to  Basis  of  Stock  and 
Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders 

AGENCY:  Internal  Revenue  Service, 

Treastiry. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  1367  of  the 
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Internal  Revenue  Code  relating  to 
^adjustments  to  the  basis  of  a 
shareholder's  stock  in  an  S  corporation 
Mid  the  basis  of  indebtedness  of  an  S 
corporation  to  a  shareholder.  This 
document  also  contains  final  regulations 
under  section  1368  of  the  Internal 
Revenue  Code  relating  to  the  treatment 
of  distributions  by  an  S  corporation  to 
its  shareholders.  Changes  to  the 
applicable  law  were  made  by  the 
Subchapter  S  Revision  Act  of  1982,  the 
Technical  Corrections  Act  of  1982.  the 
Tax  Reform  Act  of  1984,  and  the  Tax 
Reform  Act  of  1986.  The  final 
regulations  affect  S  corporations  and 
their  shareholders  and  are  necessary  to 
provide  them  with  the  guidance  they 
need  to  comply  with  the  applicable  tax 
law. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  January  1, 1994  and  apply 
to  taxable  years  beginning  on  and  after 
January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deane  M.  Burke (202)  622-3080 (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  wi  A  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under, control  number  1545- 
I       1139.  The  estimated  annual  burden  per 
^     respondent  varies  from  .05  to  .2  hour, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  1  hour. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service,  Attn: 
IRS  Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Background 

This  document  amends  26  CFR  part  1 
that  provides  rules  under  sections  1367 
and  1368  of  the  Internal  Revenue  Code 
of  1986  (Code),  as  amended.  The 
amendments  conform  the  regulations  to 
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amendments  made  to  sections  1367  and 
1368  by  sections  2  and  6  of  the 
Subchapter  S  Revision  Act  of  1982, 
section  305  of  the  Technical  Corrections 
Act  of  1982,  sections  721(d),  (r),  and  (w) 
and  722(e)(2)  of  the  Tax  Reform  Act  of 
1984,  and  section  1879(m)(l)(B)  of  the 
Tax  Reform  Act  of  1986. 

On  June  9, 1992,  the  Federal  Register 
published  a  notice  of  proposed 
rulemaking  (57  FR  24426)  (the  proposed 
regulations)  concerning  adjustments  to 
basis  of  stock  and  indebtedness  to 
shareholders  of  S  corporations  and 
treatment  of  distributions  by  S 
corporations  to  shareholders.  Because 
no  one  requested  to  testify,  the  Service 
cancelled  a  public  hearing  scheduled  for 
September  14, 1992.  The  Service, 
however,  received  written  comments  on 
the  proposed  regulations.  After 
consideration  of  all  of  the  comments, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

The  final  regulations  provide  rules 
under  section  1367  regarding 
adjustments  to  the  basis  of  a 
shareholder's  stock  in  an  S  corporation 
and  the  basis  of  indebtedness  of  an  S 
corporation  to  a  shareholder.  The  final 
regulations  also  provide  rules  under 
section  1368  regarding  the  treatment  of 
distributions  by  an  S  corporation  to  its 
shareholders.  Except  for  modifications 
in  response  to  the  comments,  which 
were  generally  favorable,  these  final 
regulations  generally  provide  the  same 
rules  as  the  proposed  regulations. 

/.  Adjustments  to  Basis  of  Stock 

A.  Separate  Basis  Approach 

The  proposed  regulations  provided  a 
separate  basis  approach  (comparable  to 
the  basis  of  a  shareholder  in  C 
corporation  stock)  for  determining 
adjustments  to  the  basis  of  a 
shareholder's  stock  in  an  S  corporation. 
The  proposed  regulations  also  provided 
a  spillover  rule  that  allowed  a 
shareholder  to  apply  losses  and 
deductions  in  excess  of  the  basis  of  a 
share  of  stock  to  which  such  items  are 
attributable  against  the  remaining  bases 
of  all  other  shares  of  stock  owned  by  a 
shareholder.  The  Service  invited  and 
received  comments  on  whether  another 
approach  such  as  an  aggregate/average 
basis  (comparable  to  the  basis  of  a 

Eartner  in  a  partnership  interest)  should 
a  used  for  purposes  of  sections  1367, 
1368.  and  1012. 

Commentators  generally  favored  the 
separate  basis  approach  with  the 
spillover  rule  in  the  proposed 
regulations.  The  final  regulations 
therefore  retain  this  rule.  In  response  to 


comments,  the  final  regulations  clarify 
that  the  spillover  rule  applies  to  basis 
adjustments  for  distributions  to 
shareholders  as  well  as  to  adjustments 
for  pro  rata  shares  of  passthrou^  items 
of  losses  or  deductions. 

B.  Ordering  Rule 

Under  the  proposed  regulations, 
adjustments  are  made  to  the  basis  of  a 
share  of  stock  in  the  following  order:  (1) 
increases  for  income  items  (including 
tax-exempt  income)  and  The  excess  of 
deductions  for  depletion  over  basis  for 
non-oil  and  gas  properties;  (2)  decreases 
for  noncapital,  nondeductible  expenses 
and  certain  oil  and  gas  depletion 
deductions;  (3)  decreases  for  items  of 
loss  or  deduction;  and  (4J  decreases  for 
distributions.  The  Service  invited  and 
received  several  comments  regarding 
the  ordering  rules. 

Some  commentators  suggested  that 
decreases  to  basis  for  distributions 
should  occur  prior  to  decreases  for  any 
losses  or  deductions,  noncapital, 
nondeductible  expenses,  and  oil  and  gas 
depletion  deductions.  The  legislative 
history  on  this  issue  is  contradictory. 
On  the  one  hand,  the  committee  reports 
state  that  the  S  corporation  rules  for 
adjusting  basis  generally  will  be 
analogous  to  those  provided  for 
partnerships  (which  adjust  basis  first  for 
distributions,  then  for  losses  and 
deductions).  On  the  other  hand,  the 
reports  also  state  that  "income  and  loss 
for  any  corporate  taxable  year  will  apply 
to  adjust  basis  before  the  distribution 
rules  apply  for  that  year."  See  H.R.  Rep. 
No.  826.  97th  Cong.,  2d  Sess.  17  (1982); 
S.  Rep.  No.  640,  97th  Cong  ,  2d  Sess.  18 
(1982).  The  language  of  the  loss 
limitation  rule  of  section  1366(d)(1) 
suggests  that  losses  are  tb  be  applied 
against  basis  prior  to  distributions.        ^^,- 
Section  1366(d)(1)  provides  that  "[t)he(^ 
aggregate  amount  of  losses  and 
deductions  taken  into  account  by  a 
shareholder  *  *  *  for  a  taxable  year 
shall  not  exceed  the  sum  of  (A)  the 
adjusted  basis  of  the  shareholder's  stock 
in  the  S  corporation  (determined  with    f 
regard  to  [increases  for  income  and 
depletion  items]),  and  (B)  the 
shareholder's  adjusted  basis  in  any  debt 
of  the  S  corporation  •  •  •  "Because 
of  the  specific  statement  in  the 
legislative  history,  and  the  implication 
in  section  1366(d)(1),  the  Service  and 
the  Treasury  Department  believe  that  it 
is  appropriate  to  require  adjustments  for 
losses  and  deductions  prior  to 
adjustments  for  distributions.  Thus,  the 
final  regulations  retain  the  ordering  rule 
of  the  proposed  regulations. 

Commentators  also  suggested  that 
decreases  to  basis  for  items  of  loss  or 
deduction  should  occur  prior  to 
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decreases  far  noncapital,  nondeductible 
expenses  and  oil  and  gas  depletion 
deduction^;.  In  re^Nmse  to  the 
comments,  the  final  regulations  provide 
that  decreases  for  items  of  loss  or 
deduction  may  precede  decreases  for 
noncapital,  nondeductible  expenses  and 
oil  and  gas  depletion  deductions  if  a 
-  shareholder  agrees  that  noncapital, 
nondeductible  expenses  in  excess  of 
basis  and  certain  oil  and  gas  depletion 
deductions  will  reduce  basis  in 
succeeding  taxable  years. 

n.  Adjustments  to  Debt  Basis  and  Open 
Account  Debt 

The  Service  invited  comments 
regarding  the  proper  treatment  of  open 
account  debt  (advances  to  an  S 
corporation  by  a  shareholder  that  are 
not  represented  by  separate  written 
instruments  and  that  are  typically 
treated  as  one  account  by  the  S 
corporation)  for  purposes  of  reducing 
and  restoring  basis  in  indebtedness.  In 
particular,  the  Service  asked  for 
comments  on  whether  It  is  appropriate 
to  treat  each  advance  as  a  separate  debt 
or  all  advances  as  a  single  debt.  Several 
commentators  suggested  that  the  final 
regulations  should  provide  a  rule 
treating  open  account  debt  as  a  single 
debt  for  all  advances  by  a  shareholder. 
In  response  to  comments,  and  fbr 
reasons  of  administrative  simplicity,  the 
final  regulations  provide  that  all  open 
account  debt  held  by  a  shareholder  is  to 
be  treated  as  a  single  debt  for  purposes 
of  reducing  and  restoring  basis  of  debt. 

III.  Elections  Under  Section  1368 

The  proposed  regulations  provide  that 
if  a  shareholder  disposes  of  20  percent 
or  more  of  the  corporation's  issued 
shares  of  stock  in  one  or  more 
transactions  during  any  thirty-day 
period  duimg  the  taxable  year  of  the 
corporation  {qualifying  disposition),  the 
.  corporation  may  elect  to  treat  the 
taxable  year  as  if  it  consists  of  separate 
taxable  years,  the  first  of  which  ends  on 
the  date  on  which  the  sharriiolder 
disposes  of  20  percent  or  more  of  the 
corporation's  issued  stock.  Some 
commentators  suggested  that  the 
election  for  qualifying  dispositions  of 
stock  should  be  expanded  to  include 
any  20  percent  or  greater  disposition  of 
stock  (whether  by  a  sale  or  exchange,  by 
a  redemption  treated  as  an  exchange,  or 
by  a  stock  issuance).  In  response  to 
comments,  the  final  regulations  modify 
the  rule  in  the  proposed  regulations  to 
permit  the  election  for  other 
dispositions  of  an  S  corporation's  stock. 


IV.  Ruli  5  Relating  to  the  Accumulated 
Adjusti  lents  Account 

Unda '  the  final  regulations,  only  S 
corpora  ions  with  earnings  and  profits 
must  m  lintain  an  accxunulated 
adjustments  account  [AAA)  to 
determine  the  tax  effect  of  distributions 
during  $  years  and  the  post-termination 
transitien  period  as  defined  in  section 
1377(b)  1).  An  S  corporation  without 
earning  t  and  profits  does  not  need  to 
maintai  i  the  AAA  in  order  to  determine 
the  tax  effect  of  di^biitions. 
Nevertheless,  if  an  S  corporation 
without  earning  and  profits  engages  in 
certain  ransactions  to  which  section 
381(a)  nplies,  such  as  a  merger  into  an 
S  corporation  with  C  corporation 
earning  >  and  profits,  the  S  corporation 
must  be  able  to  calculate  its  AAA  at  the 
time  of  the  merger  for  purposes  of 
determining  the  tax  effect  of  post-merger 
distributions. 

A.  Adju  stments  to  AAA 

One  qommentator  suggested  that 
adjustralents  to  the  AAA  should  mirror 
the  statutory  scheme  for  adjustments  to 
basis  inlstodc  under  section  1367,  at 
least  in  the  context  of  dividend 
distribijtions.  Under  the  proposed 
regulatibns,  a  distribution  taxed  to  a 
shareholder  imder  section  1368(bK2) 
(because  it  exceeds  a  shareholder's  stock 
basis)  reduces  the  AAA  balance.  The 
commeatator  recommended  that  the 
AAA  sbould  be  decreased  only  by  the 
portion  of  a  distribution  to  which 
section  1368(b)(1)  appUes.  In  effect, 
under  tke  commentator's  suggestion, 
adjustm  ants  to  the  AAA  would  mirror 
adjustm  ents  to  a  shareholder's  basis  in 
stock  ai  d  would  limit  reduction  of  the 
AAA  to  nontaxable  distributions. 

Secti<  n  1368(e)(1)(A)  provides  that 
the  AAi  i  is  adjusted  in  a  manner  similar 
to  basis  in  stock  and  S  corporation  debt, 
but  doe  t  not  require  that  it  mirror 
sharehoBder  level  adjustments  to  basis 
in  stocH  and  S  corporation  dei>t. 
Furthermore,  the  rule  in  the  proposed 
regulations  is  more  consistent  with  the 
fact  that  the  AAA  is  a  corp<»^te  level 
accouni  The  Service  and  the  Treasury 
Department  beUeve  that  the 
commeatator's  approach  would  create 
unnecefsary  complexity  and  uncertainty 
in  the  administration  of  the  statute.  The 
AAA  isia  corporate  level  account  and  an 
S  corporation,  which  does  not  generally 
need  to  track  a  shareholder's  basis  in  its 
stock,  would  need  to  determine  a 
sharehdlder's  basis  to  adjtist  the  AAA 
upon  a  listribution.  Therefore,  the  final 
regulati  >ns  do  not  adopt  this 
commei  itator's  suggested  approach 
regardii  ig  adjustments  to  the  AAA  for 
distribu  lions. 


B.  Redemption  Distributions 

Section  1368(e)(1)(B)  provides  that  in 
the  case  of  a  redemption  distribution 
that  is  treated  as  an  exchange  of  stock 
under  section  302(a)  or  section  303(a) 
{redemption  distribution),  the 
corporation's  AAA  is  adjusted  in  an 
amoUnt  equal  to  the  ratable  share  of  the 
corporation's  AAA  attributable  to  the 
redeemed  stock.  In  the  case  of  a  taxable 
year  in  which  ordinary  distributions 
and  redemption  distributions  occiu',  the 
proposed  regulations  require  an  S 
corporation  to  determine  the  ratable 
share  of  the  AAA  attributable  to 
redeemed  stock  undej;  the  method  used 
to  determine  the  pro  rata  portion  of  total 
earnings  and  profits  attributable  to 
shares  redeemed  in  a  C  corporation.  See 
Rev.  Rul.  74-338, 1974-2  C.B.  101,  and 
Rev.  Rul.  74-339,  1974-2  C.B.  103.  The 
Service  invited  and  received  comments 
regarding  ahemative  approaches  that 
appropriately  reduce  the  AAA  in  the 
case  of  ordinary  and  redemption 
distributions. 

While  commentators  generalfy 
acknowledged  that  the  redemption  rule 
in  the  proposed  regulations  is  workable, 
they  suggested  the  rule  is  unnecessarify 
complex.  In  response  to  comments,  the 
final  regulations  modify  the  redemption 
rule.  Under  the  final  regulations, 
adjustments  to  the  AAA  are  made  first 
for  passthrough  items,  second  for 
ordinary  distributions,  and  third  for 
redemption  distributions.  For 
redemption  distributions,  an  S 
corporation  is  reqiiired  to  adjust  the 
AAA  in  an  amount  equal  to  the  ratable  ' 
share  of  the  AAA  attributable  to  the 
redeemed  stock.  The  ouporation  also 
independently  adjusts  earnings  and 
profits  under  the  normal  rules  for  C 
corporations. 

V.  Effective  Date  and  Transition  Rule 

The  final  regulations  under  sections 
1367  and  1368  apply  to  taxable  years  of 
the  corporation  beginning  on  or  after 
January  1, 1994.  For  taxable  years 
beginning  before  January  1, 1994,  both 
the  adjustments  to  the  basis  of  a 
shareholder's  stock  and  any  ) 

indebtedness  of  the  S  corporation  to  ar 
shareholder  and  the  tieatmentiiL-'^ 
distributions  by  the  S  corporation  to  its 
shareholders  must  be  determined  in  a 
reasonable  manner.  For  purposes  of  the 
preceding  sentence,  return  positions 
consistent  with  §§  1.1367-1, 1.1367-2, 
1.1368-1, 1.1368-2.  and  1.1368-3  (other 
than  the  deemed  dividend  election 
under  §  1.1368-l{f)(3))  are  reasonable, 

Special  Analysis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
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regulatory  action  as  defined  in 
Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business.    . 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Deane  M.  Burke  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjectslfa  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citations  in  numerical  order; 

Authority:  26  U.S.C.  7805  •  •  • 

Section  1.1368-1(0  and  (g)  also  issued 
under  26  U.S.C.  1377(c). 

Section  1.1368-2(bj  also  issued  under 
26  U.S.C.  1368(c). 

Par.  2.  Sections  1.1367-0  through 
1.1367-3  and  1.1368-0  through  1.1368- 
4  are  added  to  read  as  follows: 

§1.1367-0    TaMa  of  contents. 

The  following  table  of  contents  is 
provided  to  facilitate  the  use  of 
§§1.1367-1  through  1,1367-3. 

§  1 .1367-1    Adjustments  to  basis  of 
shareholder's  stock  in  an  S  corporation. 

(a)  In  general. 

(1)  Adjustments  under  section  1367. 

(2)  Applicability  of  other  Internal  Revenue 
Code  provisions. 

(b)  Increase  in  basis  of  stock. 

(1)  In  general. 

(2)  Amount  of  increase  in  basis  of 
individual  shares. 

(c)  Decrease  in  Iwsis  of  stock. 

(1)  In  general. 

(2)  Noncapital,  nondeductible  expenses. 
(3]  Amount  of  decrease  in  basis  of 

individual  shares. 


(d)  Time  at  which  adjustments  to  basis  of 
stock  are  effective. 

(1)  In  general. 

(2)  Adjustment  for  nontaxable  item. 

(3)  Effect  of  election  under  section 
1377(a)(2)  or  §  1.1368-l(g)(2). 

(0)  Ordering  rules. 

(f)  Elective  ordering  rule. 

(g)  Examples. 

§  1 .1367-2    Adjustments  to  basis  of 
indebtedness  to  shareholder 

(a)  In  general, 

(b)  Reduction  in  basis  of  indebtedness. 

(1)  General  rule. 

(2)  Termination  of  shareholder's  interest  in 
corporation  during  taxable  year. 

J3)  Multiple  indebtedness. 

(c)  Restoration  of  basis 

(1)  General  rule. 

(2)  Multiple  indebtedness. 

(d)  Time  at  which  adjustments  to  basis  of 
mdebtedness  are  effective. 

(1)  In  general. 

(2)  Effect  of  election  under  section 
1377(a)(2)  or  8 1.1368-l(g)(2). 

(e)  Examples. 

§1.1 367-3    Effective  date  and  transition 
rule. 

1 1 .1 367-1    Adjustments  to  bssis  of 
shareholder's  stock  In  an  S  eorporstlon. 

(a)  In  general— {\)  Adjustments  under 
section  1367. 

This  section  provides  rules  relating  to 
adjustments  required  by  section  1367  to 
the  basis  of  a  shareholder's  stock  in  an 
S  corporation.  Paragraph  (b)  of  this 
section  provides  rules  concerning 
increases  in  the  basis  of  a  shareholder's 
stock,  and  paragraph  (c)  of  this  section 
provides  rules  concerning  decreases  in 
the  basis  of  a  shareholder's  stock. 

(2)  Applicability  of  other  Internal 
Revenue  Code  provisions.  In  addition  to 
the  adjustments  required  by  section 
1367  and  this  section,  the  basis  of  stock 
is  determined  or  adjusted  under  other 
applicable  provisions  of  the  Internal 
Revenue  Code. 

(b)  Increase  in  basis  of  stock— {1)  In 
general.  Except  as  provided  in  §  1.1367- 
2(c)  (relating  to  restoration  of  basis  of 
indebtedness  to  the  shareholder),  the 
basis  of  a  shareholder's  stock  in  an  S 
corporation  is  increased  by  the  sum  of 
the  items  described  in  section 
1367(a)(1).  The  increase  in  basis 
described  in  section  1367(a)(1)(C)  for 
the  excess  of  the  deduction  for 
depletion  over  the  basis  of  the  property 
subject  to  depletion  does  not  include 
the  depletion  deduction  attributable  to 
oil  or  gas  property.  See  section 
613(A)(c){ll), 

(2)  Amount  of  increase  in  basis  of 
individual  shares.  The  basis  of  a 
shareholder's  share  of  stock  is  increased 
by  an  amount  equal  to  the  shareholder's 
pro  rata  portion  of  the  items  described 
in  section  1367(a)(1)  that  is  attributable 


to  that  share,  determined  on  a  per  share, 
per  day  basis  in  accordance  with  section 
1377(a). 

(c)  Decrease  in  basis  of  stock— {1)  In 
general.  The  basis  of  a  shareholder's 
stock  in  an  S  corporation  is  decreased 
(but  not  below  zero)  by  the  sum  of  the 
items  described  in  section  1367(ai(2j. 

(2)  Noncapital,  nondeductible 
expenses.  For  purposes  of  section 
1367(a)(2)(D),  expenses  of  the 
corporation  not  deductible  in 
computing  its  taxable  income  and  not 
properly  chargeable  to  a  capital  account 
[noncapital,  nondeductible  expenses) 
are  only  those  items  for  which  no  loss 
or  deduction  is  allowable  and  do  not 
include  items  the  deduction  for  which 
is  deferred  to  a  later  taxable  year 
Examples  of  noncapital,  nondeductible 
expenses  include  (but  are  not  limited  to) 
the  following:  illegal  bribes,  kickbacks, 
and  other  payments  not  deductible 
under  section  162(cJ;  fines  and  penalties 
not  deductible  under  section  162(f);  / 
expenses  and  interest  relating  to  tax- 
exempt  income  under  section  265. 
losses  for  which  the  deduction  is 
disallowed  under  section  267(a)(1);  the 
portion  of  meals  and  entertainment 
expenses  disallowed  under  section  274; 
and  the  two-thirds  portion  of  treble 
damages  paid  for  violating  antitrust 
law^not  deductible  under  section  162. 

(sl  Amount  of  decrease  in  basis  of 
incM'idual  shares.  The  basis  of  a 
shareholder's  share  of  stock  is  decreased 
by  an  amount  equal  to  the  shareholder's 
pro  rata  portion  of  the  passthrough 
items  and  distributions  described  in 
section  1367(a)(2)  attributable  to  that 
share,  determined  on  a  per  share.  p>er 
day  basis  in  accordance  with  section 
1377(a).  If  the  amount  attributable  to  a 
share  exceeds  its  basis,  the  excess  is 
applied  to  reduce  (but  not  below  zero) 
the  remaining  bases  of  all  other  shares 
of  stock  in  the  corporation  owned  by  the 
shareholder  yi  proportion  to  the 
remaining  basis  of  each  of  those  shares. 

(d)  rime  at  which  adjustments  to 
basis  of  stock  are  effective— {I)  In 
general.  The  adjustments  described  in 
section  1367(a)  to  the  basis  of  a 
shareholder's  stock  are  determined  as  of 
the  close  of  the  corporation's  taxable 
year,  and  the  adjusti^ents  generally  are 
effective  as  of  that  date.  However,  if  a 
shareholder  disposes  of  stock  during  the 
corporation's  taxable  year,  the 
adjustments  with  respect  to  that/stock 
are  effective  immediately  priofto  the 
disposition.  V 

(2)  Adjustment  for  nontaxabli  item. 
An  adjusHment  for  a  nontaxabl/ite 
determined  for  the  taxable  year  _ 
which  the  item  would  have  been 
includible  or  deductible  under  the 
corporation's  method  of  accounting  for 
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federal  income  tax  purposes  if  the  item 
had  been  subject  to  federal  income 
taxation. 

(3)  Effect  of  election  under  section 
1377(aX2)  or  §  1.1368-l(g}(2}.  If  an 
election  under  section  1377(a)(2)  (to 
terminate  the  year  in  the  case  of  the 
termination  of  a  shareholder's  interest) 
or  under  §  1.1 36A-1  (g)(2)  (to  terminate 
the  year  in  the  case  of  a  qualifying 
disposition)  is  made  with  respect  to  the 
taxable  year  of  a  corporation,  this 
paragraph  (d)  appUes  as  if  the  taxable 
year  consisted  of  separate  taxable  years, 
the  first  of  which  ends  at  the  dose  of  the 
day  on  which  either  the  shareholder's 
interest  is  terminated  br  a  qualifying 
disposition  occurs,  whichever  the  case 
maybe. 

(e)  Ordering  rules.  For  any  taxable 
year,  except  as  provided  in  paragraph  (0 
•  <f  this  section,  the  adjustments  required 
t-y  section  1367(a)  are  made  in  the 
!"oI  lowing  order 

(1)  Any  increase  in  basis  attributable 
!o  the  income  items  described  in  section 
l367(aKl)  (A)  and  (B)  and  the  excess  of 
the  deductions  for  depletion  described 
in  section  1367(a)(lKC): 

(2)  Any  decrease  in  basis  attributable 
to  noncapital,  nondeductible  expenses 
described  in  section  1 367(8 }(2)(D)  and 
the  oil  and  gas  depletion  deduction 
described  in  section  1367(a)(2)(E): 

(3)  Any  decrease  in  basis  attributable 
to  items  of  loss  or  deduction  described 
in  section  1367(a)(2)  (B)  and  (C);  and 

(4)  Any  decrease  in  basis  attributable 
to  a  distribution  by  the  corporation 
described  in  section  1367(a)(2)(A). 
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(f)  Elect  fve  ordering  rule.  A 
shareholdar  may  elect  to  decrease  basis 
under  par  igraph  (e](3]  of  this  section 
prior  to  d(  icreasing  basis  under 
paragraph  (e)(2)  of  this  section.  If  a 
sharehold  it  makes  this  election,  any 
amount  described  in  paragraph  (e)(2)  of 
this  sectiqn  that  is  in  excess  of  the 
shareholder's  basis  in  stock  and 
indebtedx  ess  is  treated,  solely  for 
purposes  )fthis  section,  as  an  amount 
described  in  paragraph  (e](2]  of  this 
section  in' the  succeeding  taxable  year. 
A  shar^dlder  makes  the  election  under 
this  parao'aph  by  attaching  a  statement 
to  the  sha  'eholder's  timely  filed  original 
or  amend(  id  return  that  states  that  the 
shareholder  agrees  to  the  carryover  rule 
of  the  preceding  sentence.  Once  a 
shareholder  makes  an  election  imder 
this  para^aph  with  respect  to  an  S 
cbrporatipn,  the  shareholder  must 
continue  to  use  the  rules  of  this 
paragraphi  for  that  S  corporation  in 
future  taxable  years  unless  the 
shareholcnr  receives  the  permission  of 
the  Commissioner. 

(g)  Examples.  The  following  examples 
illustrate  the  principles  of  §  1.1367-1.  In 
each  example,  the  corporation  is  a 
calendar  tear  S  corporation: 

Exampl^l.  Adjustments  to  basis  of  stock 
in general.ti)  On  December  31, 1994,  A  owns 
a  block  of  50  shares  of  stock  with  an  adjusted 
basis  f)er  sftare  of  S6  in  Corporation  S.  On 
December  )1, 1994,  A  purchases  for  $400  an 
additional  block  of  50  shares  of  stock  with  an 
ad)usted  basis  of  S8  per  share.  Thus,  A  holds 
100  shares  pf  stock  iat  each  day  of  the  1995 
taxable  yaa  r.  For  S'«  1995  taxable  year,  A'l 


Share 


No.  t 
No.  2 
No.  3 


Total  remaining  basis 


(>v)  Because  the  decrease  In  basis 
attributable  to  share  Na  1  exceeds  the  basis 
of  share  Na  1  by  S6.50  ($36.50  -  $3a0O), 
the  excess  is  applied  to  reduce  the  bases  of 
shares  No.  2  and  Na  3  in  proportion  to  their 
remaining  bases.  Therefore,  the  bases  of  share 
No.  2  and  share  No.  3  are  each  decreased  by 
an  additional  $3.25  (S6.50x$6.80/$13.60). 
After  (bis  decrease.  Share  No.  l  has  a  basis 
of  zera  Share  No.  2  has  a  basis  of  $3.5S.  and 
Share  No.  3  has  a  basis  of  $3.55. 

Example  3.  Effects  ofsectkm  1377(a)(2) 
election  and  distribution  on  basis  of  stock,  (i) 
On  January  1, 1994,  individuals  B  and  C  each 
own  50  of  the  100  shares  of  issued  and 
outstanding  >'ock  of  Corporation  S,  B's 
adjusted  basis  in  each  share  of  stock  is  $120, 
and  C's  Is  580.  On  June  30, 1994.  S 
distributes  $6,000  to  B  and  $6,000  <ib  C.  On 
June  30, 1994.  B  sells  all  of  her  S  stock  for 
$10,000  to  D.  S  elects  under  section 


pro  rata  share  of  the  amount  of  the  items 
described  in  section  1367(aKlHA)  (relating  to 
increases  in  basis  of  stock)  is  $300,  and  A's 
pro  rata  share  of  the  amount  of  the  items 
described  in  sectioB  1367(a)(2)  (B)  and  (D) 
(relating  to  decreases  in  basis  of  stock)  is 
$500.  S  makes  a  distribution  to  A  in  the 
amount  of  SlOO  during  1995. 

(ii)  Pursuant  to  the  ordering  rules  of 
paragraph  (e)  of  this  section.  A  increases  the 
basis  of  each  share  of  stock  by  $3  ($300/l(W 
shares)  and  decreases  the  basis  of  each  ^an 
of  stock  by  $5  ($500^100  shares).  Then  A 
reduces  the  basis  of  each  share  l>y  $1  ($100/ 
100  shares)  for  the  distributioa  Thus,  on 
January  1. 1996,  A  has  a  basis  of  S3  per  share 
in  his  original  block  of  50  shares  (S6-t-S3  -  $5 
-  $1)  and  a  basis  of  $5  per  share  in  the 
second  block  of  50  shares  ($8-»-$3  -  $5  -  $1). 

Example  2.  Adjustments  attributable  to 
basis  of  individual  shares  of  stock,  (i)  On 
December  31, 1993,  B  owns  one-share  of  S 
corporation's  10  outstanding  shares  of  stock. 
The  basis  of  B's  share  is  $30.  On  July  2, 1994. 
B  purchases  from  another  shareholder  two 
shares  for  $25  each.  During  1994,  S 
corporation  has  no  income  or  deductions  but 
incurs  a  loss  of  $365.  Under  sacUon 
1377(a)(1)(A)  and  paragraph  (c)(3)  of  this 
section,  the  amount  of  the  loss  assigned  to 
each  day  of  S's  taxable  year  is  $1.00  ($365/ 
365  days).  For  each  day,  $.10  is  allocated  to 
each  outstanding  share  ($1.00  amount  of  loss 
assigned  to  each  day/10  sh^es). 

(ii)  B  owned  one  share  for  365  days  and. 
therefore,  reduces  the  basis  of  that  share  by 
the  amount  of  loss  attributable  to  it  i.e.. 
$36.50  ($.10  X  365  days).  B  owned  two  shares 
for  182  days  and,  therefore,  reduces  the  basis 
of  each  of  those  shares  by  the  amount  of  the 
loss  attributable  to  each,  i.e.,  $18.20  ($.10  x 
182  days). 

(iii)  The  bases  of  the  shares  are  decreased 
as  fbUows: 


Ortglnal  basia 


$30.00 
2S.0O 
25.00 


Decrease 


$36.50 
18.20 
18.20 


Adjusted  basis 


SO 
6.80 
6.80 


laeo 


Excess  basis  re- 
duction 


S8.50 
0 
0 


1377(a)(2)  to  treat  its  1994  taxable  year  as 
consisting  >f  two  taxable  years,  the  first  of 
which  end  i  at  the  close  of  June  30.  the  date 
on  which  I  terminates  her  interest  in  S. 

(ii)  For  t  le  period  January  1. 1994.  through 
June  30, 1!  M.  S  has  DoosqMrately  computed 
Income  of  $6,000  and  a  separately  stated 
deduction  tern  of  $4,000.  Therefore,  (»i  June 
30, 1994,  El  and  C,  pursuant  to  the  ocdering 
rules  of  paragraph  (e)  of  this  lectioo.  Increase 
the  basis  of  each  share  by  $60  ($6,000/100 
shares)  and  decrease  the  basis  of  each  share 
by  $40  ($4JDOO/100  shares).  Then  B  and  C 
reduce  the  basis  of  each  share  by  $120 
(SI 2.000/100  shares)  for  the  distribution. 


(iii)  The 


}asis  of  B's  stock  is  reduced  from 


$120  to  $21 1  per  share 
($12O+$60(-$40-$120).  The  basis  of  Cs 
stock  is  re<  uced  frtnn  $80  to  $0  per  share 
($80>$60-j$40-$120).  See  section  1368  and 


§  1.1368-1  (c)  and  (d)  for  rules  relating  to  the 
tax  treatment  of  the  distributions. 

(iv)  I^lrsuant  to  paragraph  (d)(3)  of  this 
section,  the  net  reduction  in  the  basis  of  B's 
shares  of  the  S  stock  required  by  section  1367 
and  this  section  is  efiectiva  immediately 
prior  to  B's  sale  of  her  stock.  Thus.  B's  bests 
for  determining  gain  or  loss  on  the  sale  of  the 
S  stock  is  $20  per  share,  and  B  has  a  gain  on 
the  sale  of  $180  ($200-S20)  pei  share. 

§1.1367-2    Adluatmenta  to  basl*  of 
Indebtedness  to  shareholder. 

(a)  In  general.  This  section  provides 
rules  relating  to  adjustments  required  by 
subchapter  S  to  the  basis  of 
indebtedness  of  an  S  corporation  to  a 
shareholder.  For  purposes  of  this 
section,  shareholder  advances  not 
evidenced  by  separate  written 
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instruments  and  repayments  on  the 
advances  [open  account  debt)  are 
treated  as  a  single  indebtedness.  The 
basis  of  indebtedness  of  the  S 
corporation  to  a  shareholder  is  reduced 
as  provided  in  paragraph  (b)  of  this 
section  and  restored  as  provided  in 
paragraph  (c)  of  this  section. 

W  Reduction  in  basis  of 
indebtedness— {1)  General  rule.  If,  after 
making  the  adjustments  required  by 
section  1367(a)(1)  for  any  taxable  year  of 
the  S  corporation,  the  amounts  specified 
in  secUon  1367(a)(2)  (B).  (C),  (D).  and  (E) 
(relating  to  losses,  deductions, 
noncapital,  nondeductible  expenses, 
and  certain  oil  and  gas  depletion 
deductions)  exceed  the  basis  of  a 
shareholder's  stock  in  the  corporation, 
the  excess  is  applied  to  reduce  (but  not 
below  zero)  the  basis  of  any 
indebtedness  of  the  S  corporation  to  the 
shareholder  held  by  the  shareholder  at 
therlose  of  the  corporation's  taxable 
year.  Any  such  indebtedness  that  has 
been  satisfied  by  the  corporation,  or 
disposed  of  or  forgiven  by  the 
shareholder,  during  the  taxable  year,  is 
not  held  by  the  shareholder  at  the  close 
of  that  year  anci  is  not  subject  to  basis 
reduction. 

(2)  Termination  of  shareholder's 
interest  in  corporation  during  taxable 
year.  If  a  shareholder  terminates  his  or 
her  interest  in  the  corporation  during 
the  taxable  year,  the  rules  of  this 
paragraph  (b)  are  applied  with  respect  to 
any  indebtedness  of  the  S  corporation 
held  by  the  shareholder  immediately 
prior  to  the  termination  of  the 
shareholder's  interest  in  the 
corporation. 

(3)  Multiple  indebtedness.  If  a 
shareholder  holds  more  than  one 
indebtedness  at  the  close  of  the 
corporation's  taxable  year  or.  if 
applicable,  immediately  prior  to  the 
termination  of  the  shareholder's  interest 
in  the  corporation,  the  reduction  in 
basis  is  applied  to  each  indebtedness  in 
the  same  proportion  that  the  basis  of 
each  indebtedness  bears  to  the  aggregate 
bases  of  the  indebtedness  to  the 
shareholder. 

(cj  Restoration  of  basis — (1)  General 
rule.  If,  for  any  taxable  year  of  an  S 
corporation  beginning  after  December 
31. 1982.  there  has  been  a  reduction  in 
the  basis  of  an  indebtedness  of  the  S 
corporation  to  a  shareholder  under 
secUon  1367(b)(2)(A),  any  net  increase 
in  any  subsequent  taxable  year  of  the 
corporation  is  applied  to  restore  that 
reduction.  For  purposes  of  this  section, 
net  increase  with  respect  to  a 
shareholder  means  the  amount  by 
which  the  shareholder's  pro  rata  share 


of  the  items  described  in  section 
1367(a)(1)  (relating  to  income  items  and 
excess  deduction  for  depletion)  exceed 
the  items  described  in  section  1367(a)(2) 
(relating  to  losses,  deductions, 
noncapital,  nondeductible  expenses, 
certain  oil  and  gas  depletion 
deductions,  and  certain  distributions) 
for  the  taxable  year.  These  restoration 
rules  apply  only  to  indebtedness  held 
by  a  shareholder  as  of  the  beginning  of 
the  taxable  year  in  which  the  net 
increase  arises.  The  reduction  in  basis  of 
indebtedness  must  be  restored  before 
any  net  increase  is  applied  to  restore  the 
basis  of  a  shareholder's  stock  in  an  S 
corporation.  In  no  event  may  the 
shareholder's  basis  of  indebtedness  be 
restored  above  the  adjusted  basis  of  the 
indebtedness  under  section  1016(a), 
excluding  any  adjustments  imder 
section  1016(a)(17)  for  prior  taxable 
years,  determined  as  of  the  beginning  of 
the  taxable  year  in  which  the  net 
increase  arises. 

(2)  Multiple  indebtedness.  If  a 
shareholder  holds  more  than  one 
indebtedness  as  of  the  beginning  of  a 
corporation's  taxable  year,  any  net 
increase  is  applied  first  to  restore  the 
reduction  of  basis  in  any  indebtedness 
repaid  (in  whole  or  in  part)  in  that 
taxable  year  to  the  extent  necessary  to 
offset  any  gain  that  would  otherwise  be 
realized  on  the  repayment.  Any 
remaining  net  increase  is  applied  to 
restore  each  outstanding  indebtedness 
in  proportion  to  the  amoimt  that  the 
basis  of  each  outstanding  indebtedness 
has  been  reduced  under  section 
1367(b)(2)(A)  and  paragraph  (b)  of  this 
section  and  not  restored  under  section 
1367(b)(2)(B)  and  this  paragraph  (c). 

(d)  Time  at  which  aajustments  to 
basts  of  indebtedness  are  effective — (1) 
In  general.  The  amounts  of  the 
adjustments  to  basis  of  indebtedness 
provided  in  section  1367(b)(2)  and  this 
section  are  determined  as  of  the  close  of 
the  corporation's  taxable  year,  and  the 
adjustments  are  generally  effective  as  of 
the  close  of  the  corporation's  taxable 
year.  However,  if  the  shareholder  is  not 
a  shareholder  in  thecorporation  at  that 
time,  these  adjustments  are  effective 
immediately  before  the  shareholder 
terminates  his  or  her  interest  in  the 
corporation.  If  a  debt  is  disposed  of  or 
repaid  in  whole  or  in  part  before  the 
close  of  the  taxable  year,  the  basis  of 
that  indebtedness  is  restored  imder 
paragraph  (c)  of  this  section,  effective 
immediately  before  the  disposition  or 
the  first  repayment  on  the  debt  during 
the  taxable  year.  . 

(2)  Effect  of  election  under  section 
1377(aX2)or§1.1368-l(g)(2).  If  an 


election  is  made  under  section 
1377(a)(2)  (to  terminate  the  year  in  the 
case  of  the  termination  of  a 
shareholder's  interest)  or  under 
§  1.1368-l(g)(2)  (to  terminate  the  year  in 
the  case  of  a  qualifying  disposition),  this 
paragraph  (d)  applies  as  if  the  taxable 
year  consisted  of  separate  taxable  yean, 
the  first  of  which  ends  at  the  dose  of  the 
day  on  which  the  shareholder  Bither 
terminates  his  or  her  interest  in  the 
corporation  or  disposes  of  a  substantial 
amount  of  stock,  whichever  the  case 
may  be. 

(e)  Examples.  The  following  examples 
illustrate  the  principles  of  §  1.1367-2.  In 
each  example,  the  corporation  is  a 
calendar  year  S  corporation.  The 
lending  transactions  described  in  the 
examples  do  not  result  in  foregone 
interest  (within  the  meaning  of  section 
7872(e)(2)).  original  issue  discovmt 
(within  the  meaning  of  section  1273).  or 
total  unstated  interest  (within  the 
meaning  of  section  483(b)). 

Example  1.  deduction  in  basis  of 
indebtedness,  (i)  A  has  been  the  sole 
shareholder  in  Corporation  S  since  1992.  In 
1993.  A  loans  S  $1,000  (Debt  No.  1),  Which 
is  evidenced  by  a  ten-year  promissory  note  in 
the  face  amount  of  $1,000.  In  1996,  A  loans 
S  $5,000  (Debt  No.  2).  which  is  evidenced  by 
a  demand  promissory  note.  On  December  31. 
1996.  the  basis  of  A's  stock  is  zero;  the  basis 
of  Debt  No.  1  has  been  reduced  under 
paragraph  (b)  of  this  section  to  $0:  and  the 
basis  of  Debt  No.  2  has  been  reduced  to 
Sl.OQO.  On  January  1. 1997.  A  loans  S  $4,000 
(Debt  No.  3),  which  is  evidenced  by  a 
demand  promissory  note.  For  S's  1997 
taxable  year,  the  sum  of  the  amounts 
specified  in  section  1367(a)(1)  (in  this  case, 
nonseparately  computed  income  and  the 
excess  deduction  for  depletion)  is  $6,000.       * 
and  the  sum  of  the  amounts  specified  in 
section  1367(a)(2)  (B),  (D),  and  (E)  (in  this 
case,  items  of  separately  stated  deductions 
and  losses,  noncapital,  nondeductible 
expenses,  and  certain  oil  and  gas  depletion 
deductions — there  is  no  nonseparately 
computed  loss)  is  $10,000.  Corporation  S 
makes  no  payments  to  A  on  any  of  the  loans 
during  1997. 

(ii)  The  $4,000  excess  of  loss  and 
deduction  items  is  applied  to  reduce  the 
basis  of  each  indebtedness  in  proportion  to 
the  basis  of  that  indebtedness  over  the 
aggregate  bases  of  the  indebtedness  to  the 
shareholder  (determined  immediately  before 
any  adjustment  under  section  1367(b)(2)(A) 
and  paragraph  (b)  of  this  section  is  effective 
for  the  taxable  year).  Thus,  the  basis  of  Debt 
No.  2  is  reduced  in  an  amount  equal  to  $800 
($4,000  (exceu)x$l, 000  (basis  of  Debt  Na  2)/ 
S5.000  (total  basU  of  all  debt)).  Similarly,  the 
basis  in  Debt  No.  3  is  reduced  in  an  amount 
equal  to  $3,200  ($4,000x$4.000/$5,000). 
Accordingly,  on  December  31, 1997,  As  basis 
in  his  stock  is  zero  and  his  bases  in  the  three 
debts  are  as  follows: 
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Debt 


No.  1 
No.  2 
No.  3 


Example  2.  Restoration  of  basis  of 
indebtedness,  (i)  The  facts  are  the  same  as  in 
Example  1.  On  July  1, 1998.  S  completely 
repays  Debt  No.  3.  and.  for  S's  1998  taxable 
year,  the  net  increase  (within  the  meaning  of 
paragraph  (c)  of  this  section)  with  respect  to 
A  equals  54,500. 

(ii)  The  net  increase  is  applied  first  to 
restore  the  bases  in  the  debts  held  on  January 
1, 1998.  before  any  of  the  net  increase  is 
applied  to  increase  A's  basis  in  his  shares  of 
S  stock.  The  net  increase  is  applied  to  restore 
first  the  reduction  of  basis  in  indebtedness 
repaid  in  1998.  Any  remaining  net  increase 


1/1/96 
basis 


$1,000 
5.000 


12/31/96 
reduction 


$1,000 
4,000 


1/1/97 
basis 


$0 
1,000 
4.000 


12/31/97 
reduction 


$0 

800 

3,200 


1/1/98 
basis 


SO 
200 
800 


is  applied  to  restore  the  bases  of  the 
outstanding  debts  in  proportion  to  the 
amount  that  each  of  these  outstanding  debts 
have  l^en  reduced  previously  under 
paragr^h  (b)  of  this  section  and  have  not 
been  reetored.  As  of  December  31, 1998.  the 
total  reduction  in  A's  debts  held  on  January 

equals  S9.000.  Thus,  the  basis  of  Debt 
No.  3  ii  restored  by  S3 ,200  (the  amount  of  the 
previoi  s  reduction)  to  $4,000.  A's  basis  in 
Debt  N  >.  3  IS  treated  as  restored  Immediately 

!  hat  debt  is  repaid.  Accordingly,  A 
does  n(  >t  realize  any  gain  on  the  repayment. 
The  remaining  net  increase  of  $1,300 


Original  basis 


$1,000 
5,000 


Amount  reduced 


$l,00< 
4,80( 


Example  3.  Full  restoration  of  basis  in 
indebtedness  when  debt  is  repaid  in  part 
during  the  taxable  year,  (i)  C  has  been  a 
shareholder  in  Corporation  S  since  1992.  In 

1997,  C  loans  S  SI  ,000.  S  issues  its  note  to 
C  in  the  amount  of  SI  ,000,  of  which  S950  is 
payable  on  March  1, 1998,  and  S50  is  payable 
on  March  1, 1999.  On  December  31, 1997,  C's 
basis  in  all  her  shares  of  S  stock  is  zero  and 
her  basis  in  the  note  has  been  reduced  under 
paragraph  (b)  of  this  section  to  $900.  For 

1998,  the  net  increase  (within  the  meaning  of 
paragraph  (c)  of  this  section)  with  respect  to 
C  is  S300. 

(ii)  Because  C's  basis  of  indebtedness  was 
reduced  in  a  prior  taxable  year  imder 
§  1.1367-2(b),  the  net  increase  for  1998  is 
applied  to  restore  this  reduction.  The 
restored  basis  cannot  exceed  the  adjusted 
basis  of  the  debt  as  of  the  beginning  of  the 
first  day  of  1998,  excluding  prior  adjustments 
under  section  1367,  or  $1,000.  Therefore. 
$100  of  the  S300  net  increase  is  applied  to 
restore  the  basis  of  the  debt  from  $900  to 
$1,000  effective  immediately  before  the 
repayment  on  March  1. 1998.  The  remaining 
net  increase  of  $200  increases  C's  basis  in  her 
stock. 

Example  4.  Determination  of  net 
increase — distribution  in  excess  of  increase 
in  basis,  (i)  D  has  been  the  sole  shareholder 
in  Corporation  S  since  1990.  On  January  1, 
1996,  D  loans  S  $10,000  in  return  for  a  note 
fitDm  S  in  the  amount  of  $10,000  of  which 
$5,000  is  payable  on  each  of  January  1,  2000. 
and  January  1.  2001.  On  December  31, 1997, 
the  basis  of  D's  shares  of  S  stock  is  zero,  and 
his  basis  in  the  note  has  been  reduced  under 
paragraph  (b)  of  this  section  to  $8,000. 
During  1998,  the  simi  of  the  items  under 
section  1367(a)(1)  (relating  to  increases  in 
basis  of  stock)  with  respect  to  D  equals 
$10,000  (in  this  case,  nonseparately 
computed  income),  and  the  sum  of  the  items 
under  section  1367(a)(2)(B),  (C),  (D).  and  (E) 
(relatmg  to  decreases  in  basis  of  stock)  with 
respect  to  D  equals  $0.  During  1998,  S  also 


($4,500 -$3,200)  is  applied  to  restore  the 
bases  of  Debt  No.  1  and  Debt  No.  2.  As  of 
December  31, 1998,  the  total  reduction  in 
these  outstanding  debts  is  $5,800 
($9,000 -$3,200).  The  basis  of  Debt  No.  1  is 
restored  in  an  amount  equal  to  $224 
($l,300x$l,000/$5.800).  Similarly,  the  basis 
in  Debt  No.  2  is  restored  in  an  amount  equal 
to  $1,076  (S1.300xS4,800/$5.800).  On 
December  31. 1998.  A's  basis  in  his  S  stock 
is  zero  and  his  bases  in  the  two  remaining 
debts  are  as  follows: 


1/1/98  basis 


$0 
200 


Amount  restored 


$224 
1.076 


12/31/98  basis 


$224 
1,276 


makes  Uistributions  to  D  totaling  $11,000. 
This  d;  stribution  is  an  item  that  reduces  basis 
of  stoc  :  under  section  1367(a)(2)(A)  and  must 
be  take  a  into  account  for  purposes  of 
deterni  ining  whether  there  is  a  net  increase 
for  the  taxable  year.  Thus,  for  1998,  there  is 
no  net  increase  with  respect  to  D  because  the 
amouo  t  of  the  items  provided  in  section 
1367(a  (1)  do  not  exceed  the  amount  of  the 
items  ]  rovided  in  section  1367(a)(2). 

(ii)  I  ecause  there  is  no  net  increase  with 
respec  to  D  for  1998,  none  of  the  1997 
reduct  on  in  D's  basis  in  the  indebtedness  is 
restore  d.  The  $10,000  increase  in  basis  under 
sectioi  1367(a)(1)  is  applied  to  increase  D's 
basis  ip  his  S  stock.  Under  section 
1367(^(2)(A).  the  $11,000  distribution  with 
respect  to  D's  stock  reduces  D's  basis  in  his 
sharesjof  S  stock  to  $0.  See  section  1368  and 
§  1.1368-1  (c)  and  (d)  for  the  tax  treatment 
of  the  Si  ,000  distribution  in  excess  of  D's 
basis. 

Example  5.  Distributions  less  than  increase 
in  bask,  (i)  The  facts  are  the  same  as  in 
Examhe  4,  except  that  in  1998  S  makes 
distri^tions  to  D  totaling  $8,000.  On  these 
facts,  ior  1998,  there  is  a  net  increase  with 
respedl  to  D  of  $2,000  (the  amount  by  which 
the  items  provided  in  section  1367(a)(1) 
exceet  the  amount  of  the  items  provided  in 
sectio  1 1367(a)(2)). 

(ii)  1  lecause  there  is  a  net  increase  of 
$2,000  with  respect  to  D  for  1998,  $2,000  of 
the  $10,000  increase  in  basis  under  section 
1367(1  )(1)  is  first  applied  to  restore  D's  basis 
in  the  indebtedness  to  $10,000  ($8,000  •»- 
S2,00(  i).  Accordingly,  on  Deceml)er  31, 1998, 
D  has  a  basis  in  his  shares  of  S  stock  of  $0 
(SO  -f  $8,000  (increase  in  basis  remaining 
after  i  >storing  basis  in  indebtedness)— $8,000 
(distri  sution))  and  a  basis  in  the  note  of 
$10,0  0. 


S 1 .1 367-^    Effective  date  and  transition 
rule. 

Sections  1.1367-1  and  1.1367-2  apply 
to  taxable  years  of  a  corporation 
beginning  on  or  after  January  1, 1994. 
For  taxable  years  beginning  before 
January  1, 1994,  the  adjustments  to  the 
basis  of  a  shareholder's  stock  and  the 
basis  of  indebtedness  of  an  S 
corporation  to  a  shareholder  must  be 
determined  in  a  reasonable  manner, 
taking  into  account  the  statute  and  the 
legislative  history.  Return  positions 
consistent  with  §§  1.1367-1  and  1.1367- 
2  are  reasonable. 

S  1.1368-0    Table  of  contents. 

The  following  table  of  contents  is 
provided  to  facilitate  the  use  of 
§§  1.1368-1  through  1.1368-4. 

S  1.1368-1    Dietributions  by  S 
corporations. 

(a)  In  general. 

(b)  Date  distribution  made. 

(c)  S  corporation  with  no  earnings  and 
profits.  "-  * 

(d)  S  corporation  with  earnings  and  profits. 

(1)  General  treatment  of  distribution. 

(2)  Previously  taxed  income. 

(e)  Certain  adjustments  taken  into  account. 

(f)  Elections  relating  to  source  of 
distributions. 

(1)  In  general. 

(2)  Election  to  distribute  earnings  and 
profits  first. 

(i)  In  general. 

(ii)  Previously  taxed  Income, 
(iii)  Corporation  with  subchapter  C  and 
subchapter  S  earnings  and  profits. 

(3)  Election  to  make  a  deemed  dividend. 

(4)  Election  to  forego  previously  taxed 
income? 

(5)  Time  and  manner  uf  making  elections. 
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(i)  For  earnings  and  profits. 

(ii)  For  previously  taxed  income  and 
deemed  dividends. 

(iii)  Corporate  statement  regarding 
elections. 

(iv)  Irrevocable  elections. 

(g)  Special  rules. 

(1)  Election  to  terminate  year  under  section 
1377orSl.l368-l{g)(2). 

(2)  Election  in  case  of  a  qualifying 
disposition. 

(i)  In  general 

(ii)  Effect  of  the  election. 

(iii)  Time  and  manner  of  making  electiqn. 

.  ^  M  368-2    Accumulated  adjustments 
account  (AAA). 

(a)  Accumulated  adjustments  account. 

(1)  In  general. 

(2)  Increases  to  the  AAA. 

(3)  Decreases  to  the  AAA. 
(i)  In  general. 

(ii)  Extent  of  allowable  reduction. 

(ui)  Decrease  to  the  AAA  for  distributions. 

(4)  Ordering  rules  for  the  AAA. 

(b)  Distributions  in  excess  of  the  AAA. 

(1)  In  general. 

(2)  Amount  of  the  AAA  allocated  to  each 
distribution. 

(cj  Distribution  of  money  and  loss 
property. 

(1)  In  general. 

(2)  Allocating  the  AAA  to  loss  property, 
(d)  Adjustment  in  the  case  of  redemptions. 

reorganizations,  and  divisions. 

(1)  Redemptions, 
(i)  General  rule. 

(ii)  Special  rule  for  years  in  which  a 
corporation  makes  both  ordinary  and 
redemption  distributions. 

(iii)  Adjustments  to  earnings  and  profits. 

(2)  Reorganizations. 

(3)  Corporate  separations  to  which  section 
368(a)(1)(D)  applies. 

le)  Election  to  terminate  year  under  section 
1377(aJ{2)  or  §  1  1368-l(gM2) 

§  1  1368-3    Examples 

§  1  i  368-4    Effective  date  and  transition 
rule. 

%  1 .1 366-1     Distributions  by  S 
corporations. 

(a)  In  general.  This  section  provides 
rules  for  distributions  made  by  an  S 
corporation  with  respect  to  its  stock 
rt-hich.  but  for  section  1368(a)  and  this 
section,  would  be  subject  to  section 
3011c)  and  other  rules  of  the  Internal 
Revenue  Code  that  characterize  a 
distribution  as  a  dividend. 

fb)  Date  distribution  made.  For 
purposes  of  section  1368.  a  distribution 
is  taken  into  account  on  the  date  the 
corporation  makes  the  distribution, 
regardless  of  when  the  distribution  is 
treated  as  received  by  the  shareholder. 

(c)  S  corporation  with  no  earnings 
and  profits.  A  distribution  made  by  an 
S  corporation  that  has  no  accumulated 
earnings  and  profits  as,  of  the  end  of  the 
taxable  year  of  the  S  corporation  in 
which  the  distribution  is  made  is  treated 


in  the  manner  provided  in  section 
1368(b]. 

(d)  S  corporation  with  earnings  and 
profits — (1)  General  treatment  of 
distribution.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  a 
distribution  made  with  respect  to  its 
stock  by  an  S  corporation  tnat  has 
accumulated  earnings  and  profits  as  of 
the  end  of  the  taxable  yeeu'  of  the  S 
corporation  in  which  the  distribution  is 
made  is  treated  in  the  manner  provided 
in  section  1368(c)(1),  (2),  and  (3).  See 
section  316  and  §  1.316-2  for  provisions 
relating  to  the  allocation  of  earnings  and 
profits  among  distributions. 

(2)  Previously  taxed  income.  This 
paragraph  (d)(2)  applies  to  distributions 
by  a  corporation  that  has  both 
accumulated  earnings  and  profits  and 
previously  taxed  income  (within  the 
meaning  of  section  137S(d)(2),  as  in 
effect  prior  to  its  amendment  by  the 
Subchapter  S  Revision  Act  of  1982,  and 
the  regulations  thereunder)  with  respect 
to  one  or  more  shareholders.  In  the  case 
of  such  a  distribution,  that  portion 
remaining  after  the  application  of 
section  1368(c)(1)  (relating  to 
distributions  from  the  accumulated 
adjustments  account  (AAA)  as  defined 
in  §  1.13e8-2(a))  is  treated  in  the 
manner  provided  in  section  1368(b) 
(relating  to  S  corporations  without 
earnings  and  profits)  to  the  extent  that 
portion  is  a  distribution  of  money  and 
does  not  exceed  the  shareholder's  nef 
share  immediately  before  the 
distribution  of  the  corporation's 
previously  taxed  income.  The  AAA  and 
the  earnings  and  profits  of  the 
corporation  are  not  decreased  by  that 
portion  of  the  distribution.  Any 
distribution  remaining  after  the 
apphcation  of  this  paragraph  (d)(2)  is 
treated  in  the  mcmner  provided  in 
section  1368(c)(2)  and  (3). 

(e)  Certain  adjustments  taken  into 
account.  Paragraphs  (c)  and  (d)  of  this 
section  are  applied  only  after  taking  into 
account —  , 

(1)  The  adjustments  to  the  basis  of  the 
shares  of  a  shareholder's  stock  described 
in  section  1367  (without  regard  to 
section  1367(a)(2)(A))  (relating  to 
decreases  attributable  to  distributions 
not  includible  in  income)  for  the  S 
corporation's  taxable  year:  and 

(2)  The  adjustments  to  the  AAA 
required  by  section  1368(e)(1)(A)  (but 
without  regard  to  the  adjustments  for 
distributions  under  §  1.1368-2(a)(3)(iii)) 
for  the  S  corporation's  taxable  year. 

(f)  Elections  relating  to  source  of 
distributions — (1)  In  general.  An  S 
corporation  may  modify  the  application 
of  paragraphs  (c)  and  (d)  of  this  section 
by  electing  (pursuant  to  paragraph  (f)(5) 
of  this  section) — 


(i)  To  distribute  earnings  and  profits 
.first  as  described  in  paragraph  (0(2)  of 
this  section; 

(ii)  To  make  a  deemed  dividend  as 
described  in  paragraph'(f)(3)  of  this 
section;  or 

(iii)  To  forego  previously  taxed 
income  as  described  in  paragraph  (f)(4) 
of  this  section. 

(2)  Election  to  distribute  earnings  and 
profits  first— (i)  In  general.  An  5 
corporation  with  accumulated  earnings 
and  profits  may  elect  under  this 
paragraph  (0(2)  for  any  taxable  year  to 
distribute  earnings  and  profits  first  as 
provided  in  section  136B(e)(3).  Except 
as  provided  in  paragraph  (f)(2)(ii)  of  this 
section,  distributions  made  by  an  S 
corporation  making  this  election  are 
treated  as  made  first  from  earnings  and 
profits  imder  section  1368(c)(2)  and 
second  irom  the  AAA  under  section 
1368(c)(1).  Any  remaining  portion  of  the 
distribution  is  treated  in  the  manner 
provided  in  section  1368(b).  This 
election  is  effective  for  ail  distributions 
made  during  the  year  for  which  the 
election  is  made. 

(ii)  Previously  taxed  income.  If  a 
corporation  to  which  paragraph  (d)(2)  of 
this  section  (relating  to  corporations 
with  previously  taxed  income)  applies 
makes  the  election  provided  in  tnis 
paragraph  (f)(2)  for  the  taxable  year,  and 
does  not  make  the  election  to  forego 
previously  taxed  income  under 
paragraph  (0(4)  of  this  section, 
distributions  by  the  S  corporation 
during  the  taxable  year  are  treated  as 
made  first,  from  previously  taxed 
income  under  paragraph  (d)(2]  of  this 
section:  second,  from  earnings  and 
profits  under  section  1368(c)(2):  and 
third,  from  the  AAA  under  section 
1368(c)(1).  Any  portion  of  a  distribution 
remaining  after  the  previously  taxed    , 
income,  earnings  and  profits,  and  the 
AAA  are  exhausted  is  treated  in  the 
manner  provided  in  section  1368(b). 

(iii)  Coq»oration  with  subchapter  C 
and  subchapter  S  earnings  and  profits. 
If  an  S  corporation  that  makes  the 
election  provided  in  this  paragraph 
(0(2)  has  both  subchapter  C  earnings 
and  profits  (as  defined  in  section 
1362(d)(3KB))  and  subchapter  S 
earnings  and  profits  in  a  taxable  year  of 
the  corporation  in  which  the 
distribution  is  made,  the  distribution  is 
treated  as  made  first  from  subchapter  C 
earnings  and  profits,  and  second  from 
subchapter  S  earnings  and  profits. 
Subchapter  S  earnings  and  profits  are 
earnings  and  profits  accumulated  in  a 
taxable  year  beginning  before  January  1. 
1983  (or  ui  the  case  of  a  quahfied 
casualty  insurance  electing  small 
business  corporation  or  a  qualified  oil 
corporation,  earnings  and  profits 
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accumulated  in  any  taxable  year),  for 
which  an  election  under  subchapter  S  of 
chapter  1  of  .the  Internal  Revenue  Code 
was  in  effect.  ^ 

(3)  Election  to  make  a  deemed 
dividend.  An  S  corporation  may  elect 
under  this  paragraph  (f)(3)  to  distribute 
all  or  part  of  its  subchapter  C  earnings 
and  proHts  through  a  deemed  dividend. 
If  an  S  corporation  makes  the  election 
provided  in  this  paragraph  (f)(3),  the  S 
corporation  will  be  considered  to  have 
made  the  election  provided  in 
paragraph  (f)(2)  of  this  section  (relating 
to  the  election  to  distribute  earnings  and 
profits  first).  The  amount  of  the  deemed 
dividend  may  not  exceed  the  subchapter 
C  earnings  and  profits  of  the  corporation 
on  the  last  day  of  the  taxable  year, 
reduced  by  any  actual  distributions  of 
subchapter  C  earnings  and  profits  made 
during  the  taxable  year.  The  amount  of 
the  deemed  dividend  is  considered,  for 
all  purposes  of  the  Internal  Revenue 
Code,  as  if  it  were  distributed  in  money 
to  the  shareholders  in  proportion  to 
their  stock  ownership,  received  by  the 
shareholders,  and  immediately 
contributed  by  the  shareholders  to  the 
corporation,  all  on  the  last  day  of  the 
corporation's  taxable  year. 

(4)  Election  to  forego  previously  taxed 
income.  An  S  corporation  may  elect  to 
forego  distributions^ol  previously  taxed 
income.  If  such  an  election  is  made, 
paragraph  (d)(2)  of  this  section  (relating 
to  corporations  with  previously  taxed 
income)  does  not  apply  to  any 
distribution  made  during  the  taxable 
year.  Thus,  distributions  by  a 
corporation  that  makes  the  election  to 
forego  previously  taxed  income  for  a 
taxable  year  under  this  paragraph  (f)(4) 
and  does  not  make  the  election  to 
distribute  earnings  and  profits  first 
under  paragraph  (f)(2)  of  this  section  are 
treated  in  t£e  manner  provided  in 
section  1368(c)  (relating  to  distributions 
by  corporations  with  earnings  and 
profits).  Distributions  by  a  corporation 
that  makes  both  the  election  to 
distribute  earnings  and  profits  first 
tinder  paragraph  (f)(2)  of  this  section 
and  the  election  to  forego  previously 
taxed  income  under  this  paragraph 
(0(4),  are  treated  in  the  manner 
provided  in  paragraph  (f)(2)(i)  of  this 
section. 

(5)  Time  and  manner  of  making 
elections — (i)  For  earnings  and  profits.  If 
an  election  is  made  under  paragraph 
(f)(2)  of  this  section  to  distribute 
earnings  and  profits  first,  see  section 
1368(e)(3)  regarding  the  consent 
required  by  shareholders. 

Ui)  For  previously  taxed  income  and 
deemed  dividends.  If  an  election  is 
made  to  forego  previously  taxed  income 
under  paragraph  (f)(4)  of  this  section  or 
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to  make  a  deemed  divideiKl  under 
paragra]  ih  (f)(3)  of  this  section,  consent 
oy  each  "affected  shareholder,"  as 
defined  in  section  1368(e)(3)(B),  is 
require( . 

Ciii)  C  yrporate  statement  regarding 
election  i.  A  corporation  makes  an 
election  for  a  taxable  year  under  this 
paragraph  (f)  by  attaching  a  statement  to 
a  timely  filed  original  or  amended 
return  r  iquired  to  be  filed  under  section 
6037  foi  that  taxable  year.  In  the 
statement,  the  corporation  must  identify 
the  election  it  is  making  under  §  1.1368- 
1(f)  andimust  state  that  each  shareholder 
consent!  to  the  election.  An  officer  of 
the  corporation  must  sign  under 
penaltias  of  perjury  the  statement  on 
behalf  at  the  corporation.  A  statement  of 
electiod  to  make  a  deemed  dividend 
under  tlis  paragraph  must  include  the 
amoimt  of  the  deemed  dividend  that  is 
distribu  :ed  to  each  shareholder. 

(iv)  //  -evocable  elections.  The 
elections  under  this  paragraph  (f)  are 
irrevocj  ble  and  are  effective  only  for  the 
taxable  ^ear  for  which  they  are  made.  In 
applyin ;  the  preceding  sentence  to 
election  s  under  this  paragraph  (f),  an 
election  to  terminate  the  taxable  year 
under  section  1377(a)(2)  or  §  1.1368- 


l(g)(2[i^  disregarded. 


i)  Sp  ecial  rules— {1]  Election  to 
termina  \e  year  under  section  1377  or 
§  1 .136k-l(g)(2).  If  an  election  is  made 
under  section  1377(a)(2)  (to  terminate 
the  yea^  when  a  shareholder  terminates 
his  or  OBT  interest  in  the  corporation)  or 
imder  pjaragraph  (g)(2)  of  this  section  (to 
terminate  the  year  when  there  is  a 
qualifying  disposition),  this  section 
applies  as  if  the  taxable  year  consisted 
of  sepai  ate  taxable  years,  the  first  of 
which  ( nds  at  the  close  of  the  day  on 
which  ^le  shareholder  terminates  his  or 
her  intarest  in  the  corporation  or  on 
which  t  lere  is  a  qualifying  disposition 
of  stocl( ,  whichever  the  case  may  be. 

(2)  El  iction  in  case  of  a  qualifying 
disposition —  (i)  In  general.  In  the  case 
of  a  qualifying  disposition,  a 
corporation  may  elect  under  this 
paragraph  (g)(2)(i)  to  treat  the  year  as  if 
it  consisted  of  separate  taxable  years, 
the  first!  of  which  ends  at  the  close  of  the 
day  on  which  the  qualifying  disposition 
occiurs.  A  qualifying  disposition  is — 

(A)  A  disposition  by  a  shareholder  of 
20  pert  mt  or  more  of  the  outstanding 
stock  of  the  corporation  in  one  or  more 
transactions  during  any  thirty-day 

luring  the  corporation's  taxable 


period 
year; 

{B)Al 


redemption  treated  as  an 


exchan  ;e  under  section  302(a)  or 
sectionr303(a)  of  20  percent  or  more  of 
the  outstanding  stock  of  the  corporation 
from  a  i  ihareholder  in  one  or  more 
transac  ions  during  any  thirty-day 


period  during  the  corporation's  taxable 
year;  or 

(C)  An  issuance  of  an  amount  of  stock 
equal  to  or  greater  than  25  percent  of  the 
previously  outstanding  stock  to  one  or 
more  new  shareholders  during  any 
thirty-day  period  during  the 
corporation's  taxable  year. 

(li)  Effect^of  the  election.  A 
corporation  making  an  election  under 
paragraph  (g)(2)(i)  of  this  section  must 
treat  the  taxable  year  as  separate  taxable 
years  for  purposes  of  allocating  items  of 
income  and  loss;  making  adjustments  to 
the  AAA,  earnings  and  profits,  and 
basis;  and  determining  the  tax  effect  of 
distributions  under  section  1368(b)  and 
(c).  An  election  made  under  paragraph 
(g)(2)(i)  of  this  section  may  be  made 
upon  the  occurrence  of  any  qualifying 
disposition.  Dispositions  of  stock  that 
are  taken  into  account  as  part  of  a 
qualifying  disposition  are  not  taken  into 
account  in  determining  whether  a 
subsequent  qualifying  disposition  has 
been  made. 

(iii)  Time  and  manner  of  making 
election.  A  corporation  makes  an 
election  under  paragraph  (g)(2)(i)  of  this 
section  for  a  taxable  year  by  attaching  a 
statement  to  a  timely  filed  original  or 
amended  return  required  to  be  filed 
under  section  6037  for  a  taxable  year 
(without  regard  to  the  election  under 
paragraph  (g)(2)(i)  of  this  section).  In  the 
statement,  the  corporation  must  state 
that  it  is  electing  for  the  taxable  year 
under  §  1.1368-l(g)(2)(i)  to  treat  the 
taxable  year  as  if  it  consisted  of  separate 
taxable  years.  The  corporation  also  must 
set  forth  facts  in  the  statement  relating 
to  the  qualifying  disposition  (e.g.,  sale, 
gift,  stock  issuance,  or  redemption),  and 
state  that  each  shareholder  who  held 
stock  in  the  corporation  during  the 
taxable  year  (without  regard  to  the 
election  under  paragraph  (g)(2)(i)  of  this 
section)  consents  to  this  election.  An 
officer  of  the  corporation  must  sign 
under  penalties  of  perjury  the  statement 
on  behalf  of  the  corporation.  For 
purposes  of  this  election,  a  shareholder 
of  the  corporation  for  the  taxable  year  is 
a  shareholder  as  described  in  section 
1362(a)(2).  A  single  election  statement 
may  be  filed  for  all  elections  made 
imder  paragraph  (g)(2)(i)  of  this  section 
for  the  taxable  year.  An  election  made 
under  paragraph  (g)(2)(i)  of  this  section 
is  irrevocable. 

S 1 .1 368-2    Accumulattd  •djuttments 
account  (AAA). 

(a)  Accumulated  adjustments 
account — (1)  In  general.  The 
accumulated  adjustments  account  is  an 
accoimt  of  the  S  corporation  and  is  not 
apportioned  among  shareholders.  The 
AAA  is  relevant  for  all  taxable  years 
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beginning  on  or  after  January  1, 1983, 
for  which  the  corporation  is  an  S  • 

corporation.  On  the  first  day  of  the  first 
year  for  which  the  corporation  is  an  S 
corporation,  the  balance  of  the  AAA  is 
zero.  The  AAA  is  increased  in  the 
manner  provided  in  paragraph  (a)(2)  of 
this  section  and  is  decreased  in  the 
manner  provided  in  paragrajjh  (a)(3)  of 
this  section.  For  the  adjustments  to  the 
AAA  in  the  case  of  redemptions, 
reorganizations,  and  corporate 
separations,  see  paragraph  (d)  of  this 
section. 

(2)  Increases  to  the  AAA.  The  AAA  is 
increased  for  the  taxable  year  of  the 
corporation  by  the  sum  of  the  following 
items  with  respect  to  the  corporation  for 
the  taxable  year: 

(i)  "^e  items  of  income  described  in 
section  1366(a)(1)(A)  other  than  income 
that  is  exempt  from  tax, 

(ii)  Any  nonseparately  computed 
income  determined  under  section 
1366(a)(1)(B);  and 

(lii)  liie  excess  of  the  deductions  for 
depletion  over  the  basis  of  property 
subject  to  depletion  unless  the  property 
is  an  oil  or  gas  property  the  basis  of 
which  has  l^en  allocated  to 
shareholder^under  section  613A(c)(ll). 

(3)  DecreasBs^o  the  AAA—{\)  In 
general.  The  AAy\  is  decreased  for  the 
taxable  year  of  th^ corporation  by  the 
sum  of  the  following  items  with  respect 
to  the  corporation  for  the  taxable  year — 

(A)  The  items  of  loss  or  deduction 
described  in  section  1366(a)(1)(A); 

(B)  Any  nonseparately  computed  loss 
determined  under  section  1366(a)(1)(B); 

(C)  Any  expense  of  the  corporation 
not  deductible  in  computing  its  taxable 
income  and  not  properly  chargeable  to 
a  capital  account,  other  than — 

(1)  Federfl  taxes  attributable  to  any 
taxable  year  in  which  the  corporation 
was  a  C  corporation;  and 

(2)  Expenses  related  to  income  that  is 
exempt  from  tax;  and 

(D)  The  sum  of  the  shareholders' 
deductions  for  depletion  for  any  oil  or 
gas  property  held  by  the  corporation 
described  in  section  1367(a)(2)(E). 

(ii)  Extent  of  allowable  reduction.  The 
AAA  may  be  decreased  under  paragraph 
(a)(3)(i)  of  this  section  below  zero.  The 
AAA  is  decreased  by  noncapital, 
nondeductible  expenses  under 
paragrapH  (a)(3)(i)(C)  of  this  section 
even  though  a  portion  of  the  noncapitAl, 
nondeductible  expenses  is  not  taken 
into  account  by  a  shareholder  under 
§  1.1367-1(0  (relating  to  the  elective 
ordering  rule).  The  AAA  is  also 
decreased  by  the  entire  amount  of  any 
loss  or  deduction  even  though  a  portion 
of  the  loss  or  deduction  is  not  taken  into 
account  by  a  shareholder  under  section 
1366(d)(1)  or  is  otherwise  not  currently 


deductible  under  the  Internal  Revenue 
Code.  However,  in  any  subsequent 
taxable  year  in  which  the  loss  or 
deduction  or  noncapital,  nondeductible 
expense  is  treated  as  incurred  by  the 
corporation  with  respect  to  the 
shareholder  under  section  1366(d)(2)  or 
§  l'.1367-l(0  (or  in  which  the  loss  or 
deduction  is  otherwise  allowed  to  the 
shareholder),  no  further  adjustment  is 
made  to  the  AAA. 

(iii)  Decrease  to  the  AAA  for 
distributions.  The  AAA  is  decreased 
(but  not  below  zero)  by  any  portion  of  C 
a  distribution  to  which  section  1368(b) 
or  (c)(1)  applies. 

(4)  Ordering  Rules  for  the  AAA.  For 
any  taxable  year,  the  adjustments  to  the 
AAA  are  made  in  the  following  order: 

(i)  The  AAA  is  increased  under 
paragraph  (a)(2)  of  this  section  before  it 
is  decreased  under  paragraph  (a)(3)  of 
this  section  for  the  taxable  year; 

(ii)  The  AAA  is  decreased  under 
paragraph  (a)(3)(i)  of  this  section  before 
it  is  decreased  under  paragraph  (a)(3) 
(iii)  of  this  section; 

(iii)  The  AAA  is  decreased  (but  not 
below  zero)  by  any  portion  of  an 
ordinary  distribution  to  which  section 
1368(b)  or  (c)(1)  applies;  and 

(iv)  The  AAA  is  adjusted  (whether 
negative  or  positive)  for  redemption 
distributions  under  paragraph  (d)(1)  of 
this  section. 

(b)  Distributions  in  excess  of  the 
AAA—[\)  In  general.  A  portion  of  the 
AAA  (determined  under  paragraph 
(b)(2)  of  this  section)  is  allocated  to  each 
of  the  distributions  made  for  the  taxable 
year  if — 

(i)  An  S  corporation  makes  more  than 
one  distribution  of  property  with 
respect  to  its  stock  during  the  taxable 
year  of  the  corporation  (including  an  S 
short  year  as  defined  under  section 
1362(e)(1)(A)); 

(ii)  The  AAA  has  a  positive  balance  at 
the  close  of  the  year;  and 

(iii)  The  sum  of  the  distributions 
made  during  the  corporation's  taxable 
year  exceeds  the  balance  of  the  AAA  at 
the  close  of  the  year. 

[2)  Amount  of  the  AAA  allocated  to 
each  distribution.  The  amount  of  the 
AAA  allocated  to  each  distribution  is 
determined  by  multiplying  the  balance 
of  the  AAA  at  the  close  of  the  current 
taxable  year  by  a  fraction,  the  numerator 
of  which  is  the  amount  of  the 
distribution  and  the  denominator  of 
which  is  the  amount  of  all  distributions 
made  during  the  taxable  year.  For 
purposes  of  this  paragraph  (b)(2),  the 
term  all  distributions  made  during  the 
taxable  year  does  not  include  any 
distribution  treated  as  from  earnings 
and  profits  or  previously  taxed  income 
pursuant  to  an  election  made  under 


section  1368(e)(3)  and  §  1.1368-1(0(2). 
See  paragraph  (d)(1)  of  this  section  for 
rules  relating  to  the  adjustments  to  the 
AAA  for  redemptions  and  distributions 
in  the  year  of  a  redemption. 

(c)  Distribution  of  money  and  loss 
property— [1]  In  general.  The  amount  of 
the  AAA  allocated  to  a  distribution 
under  this  section  must  be  further 
allocated  (under  paragraph  (c)(2)  of  this 
section)  if  the  distribution — 

(i)  Consists  of  property  the  adjusted 
basis  of  which  exceeds  its  fair  market 
value  on  the  date  of  the  distribution  and 
.  money; 

(ii)  Is  a  distribution  to  which 
§1.1368-l(d)(l)  applies;  and 

(iii)  Exceeds  the  amount  of  the 
corporation's  AAA  properly  allocable  to 
that  distribution. 

(2)  Allocating  the  AAA  to  loss 
property.  The  amount  of  the  AAA       *i^ 
allocated  to  the  property  other  than 
money  is  equal  to  the  amount  of  the 
AAA  allocated  to  the  distribution 
multiplied  by  a  fraction,  the  numerator 
of  which  is  the  fair  market  value  of  the 
property  other  than  money  on  the  date 
of  distribution  and  the  denominator  of 
which  is  the  amount  of  the  distribution. 
The  amount  of  the  AAA  allocated  to  the 
money  is  equal  to  the  amount  of  the 
AAA  allocated  to  the  distribution 
reduced  by  the  amount  of  the  AAA 
allocated  to  the  property  other  than 
money. 

(d)  Adjustment  in  the  case  of        ] 
redemptions,  reorganizations,  and 
divisions — (1)  Redemptions— :{.i)  General 
Rule.  In  the  case  of  a  redemption 
distribution  by  an  S  corporation  that  is 
treated  as  an  exchange  under  section 
302(a)  or  section  303(a)  (a  redemption 
distribution),  the  AAA  of  the 
corporation  is  adjusted  in  an  amount 
equal  to  the  ratable  share  of  the 
corporation's  AAA  (whether  negative  or 
positive)  attributable  to  the  redeemed 
stock  as  of  the  date  of  the  redemption. 

(ii)  Special  rule  for  years  in  wnich  a 
corporation  makes  both  ordinary  and 
redemption  distributions.  In  any  year  in 
which  a  corporation  makes  one  or  more 
distributions  to  which  section  1368(a) 
applies  [ordinary  distributions]  and 
makes  one  or  more  redemption 
distributions,  the  AAA  of  the 
corporation  is  adjusted  first  for  any 
ordinary  distributions  and  then  for  any 
redemption  distributions. 

(iii)  Adjustments  to  earnings  and 
profits.  Earnings  and  profits  are  adjusted 
under  section  312  independently  of  any 
adjustments  made  to  the  AAA. 

(2)  Reorganizations.  An  S  corporation 
acquiring  the  assets  of  another  S 
corporation  in  a  transaction  to  which 
section  381(a)(2)  applies  will  succeed  to 
and  merge  its  AAA  (whether  positive  or 
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negative)  with  the  AAA  (whether 
positive  or  negative)  of  the  distributor  or 
transferor  S  corporation  as  of  the  close 
of  the  date  of  distribution  or  transfer. 
Thus,  the  AAA  of  the  acquiring 
corporation  after  the  transaction  is  the 
sum  of  the  AAAs  of  the  corporations 
prior  to  the  transaction. 

(3)  Corporate  separations  to  which 
section  368(a)(IHD)  applies.  If  an  S 
corporation  with  accumulated  earnings 
and  promts  transfers  a  part  of  its  assets 
constituting  an  active  trade  or  business 
to  another  corporation  in  a  transaction 
to  which  section  368(a)(1)(D)  applies, 
and  immediately  thereafter  the  stock 
and  seciirities  of  the  controlled 
corporation  are  distributed  in  a 
distribution  or  exchange  to  which 
section  355  (or  so  much  of  section  356 
as  relates  to  section  355)  applies,  the 
AAA  of  the  distributing  corporation 
immediately  before  the  transaction  is 
allocated  between  the  distributing 
corporation  and  the  controlled 
corporation  in  a  manner  similar  to  the 
manner  in  which  the  earnings  and 
profits  of  the  distributing  corporation 
are  allocated  under  section  312  (h).  See 
§1.312-10(a). 

(e)  Election  to  terminate  year  under 
section  1377(a)(2)  or§1.136a-l(g)(2).  If 
an  election  is  made  under  section 
1377(a)(2)  (to  terminate  the  year  in  the 
case  of  termination  of  a  shareholder's 
interest)  or  §  1.1 368-1  (gj(2)  (to 
terminate  the  year  in  the  case  of  a 
qualifying  disposition),  this  section 
applies  as  if  the  taxable  year  consisted 
of  separate  taxable  years,  the  first  of 
which  ends  at  the  close  of  the  day  on 
which  the  shareholder  terminated  his  or 
her  interest  in  the  corporation  or  makes 
a  substantial  disposition  of  stock, 
whichever  the  case  may  be.. 

§1.1 368-3    Examples. 

The  principles  of  §§  1.136»-1  and 
1.1368-2  are  illustrated  by  the  examples 
below.  In  each  example  Corporation  S  is 
a  calendar  year  corporation: 

Example  1.  Distributions  by  S  corporations 
without  C  corporation  earnings  and  profits. 
(i)  Corporation  S,  an  S  corporation,  has  no 
earnings  and  profiU  as  of  January  1, 1996,  the 
first  day  of  its  1996  taxable  year.  S's  sole 
shareholder,  A,  holds  10  shares  of  S  stock 
with  a  basis  of  SI  per  share  as  of  that  date. 
On  March  1, 1996,  S  makes  a  distributj* 
S38  to  A.  For  S's  1996  tambljjtesffo^  pro 
rata  share  of  the  amount  o^the  items 
described  in  section  1367(a)(1)  (relating  to 
increases  in  basis  of  stock]  is  S50  and  A's  pro 
rata  share  of  the  amount  of  the  items 
described  in  section  1367(a)(2)  (B)  through 
(D)  (relating  to  decreases  in  basis  of  stock  for 
items  other  than  distributions)  is  $26. 

(il)  Under  section  1368(d)(1)  and  §  1.1368- 
1(e)(1),  the  adjustments  to  the  bases  of  A's 
stock  in  S  described  in  section  1367  are  made 
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beforeithe  distribution  rules  of  section  1368 
are  applied.  Thus,  A's  basis  pier  share  in  the 
stock  |s  S3.40  ($1  >  [(S50-S26)  / 10  shares)) 
beforat  taking  into  account  the  distributioa. 
Undeij  section  1367(a)(2)(A),  the  basis  of  A's 
I  decreased  by  distributions  to  A  that 
I  includible  in  A's  income.  Under 
^7-l(c)(3),  the  amount  of  the 
ition  that  is  attributable  to  each  share 
ck  is  $3.80  ($38  distribution  /  10 
However,  A  only  has  a  basis  of  S3. 40 
.  share,  and  basis  may  not  be  reduced 
belowjzero.  Therefore,  the  basis  of  each  share 
of  his  f  lock  is  reduced  by  $3.40  to  zero,  and 
the  rettiaining  $4.00  of  the  distributioa 
(IS3.80-$3.40]  X  10  shares)  is  treated  as  gain 
from  t  le  sale  or  exchange  of  property.  As  of 
Januai  y  1, 1997,  A  has  a  basis  of  SO  in  his 
shares  of  S  stock. 

Exa  nple  2.  Distributions  by  S  corporations 
with  u  corporation  earnings  and  profits,  (i) 
Corpo^tion  S  properly  elects  to  be  an  S 
corpofation  beginning  January  1, 1997,  and 
as  of  t|iat  date  has  accumulated  earnings  and 
profit^  of  $30.  B,  an  individual  and  sole 
shareliolder  of  Corporation  S,  has  10  shares 
of  S  stbck  with  a  basis  of  SI  2  per  share.  In 
addition,  B  lends  $30  to  S  evidenced  l>y  a 
demadd  note. 

(ii)  During  1997,  S  has  a  nonseparately 
completed  loss  of  SI  50.  S  makes  no 
distributions  to  B  during  1997.  Under  section 
l366(aXl),  B  is  allowed  a  loss  equal  to  $150, 
the  aiaount  equal  to  the  sum  of  B's  bases  in 
his  shires  of  stock  and  his  basis  in  the  debt. 
Undei  section  1367,  the  loss  reduces  B's 
adjusted  basis  in  his  stock  and  debt  to  SO. 
Undeit  §  1.1368-2(a)(3).  S's  AAA  as  of 
Decei^ber  31, 1997,  has  a  deficit  of  $150  as 
a  result  of  S's  loss  for  the  year. 

(iii)bor  1998,  S  has  $220  of  separately 
stated  income  and  distributes  $110  to  B.  The 
balanae  in  the  AAA  (negative  $150  from 
1997)  is  increased  by  $220  for  S's  income  for 
the  yekr  and  decreased  to  $0  for  the  portion 
of  the  jdistribution  that  is  treated  as  being 

le  AAA  ($70).  Under  §  1.1367-2(c),  B's 
I  is  $150,  determined  by  reducing 
ZO  of  income  by  the  $70  of  the 
ition  not  includible  in  income  by  B. 
Thus,  b's  basis  in  the  debt  is  fully  restored 
to  $301  and  B's  basis  in  S  stock  (before 
accouiiting  for  the  distribution)  is  increased 
era  to  $19  per  share  ([$220-S30 
1  to  the  debt)  / 10).  Thirty  dollars  of 
ibution  is  considered  a  dividend  to 
^ent  of  S's  $30  of  earnings  and  profits, 
I  remaining  $10  of  the  distribution 
t  B's  basis  in  the  S  stock.  Thus,  B's 
basis  ^  the  S  stock  as  of  December  31, 1998, 
is  $lljper  share  {$19-{$70  AAA  distribution 
/  10]-f{10  distribution  treated  as  a  reduction 
in  basis  / 10)).  The  balance  in  the  AAA  is  $0, 
S's  earnings  and  profits  are  $0,  and  B's  basis 
in  the  loan  is  $30.  /' 

'ion  in  case  of  disposition 
^sulktantial  amount  of  stock,  (i) 
Corpo  ration  S,  an  S  coiporation,  has  earnings 
and  profits  of  $3,000  and  a  balance  in  the 
AAA  ()f  $1,000  on  January  1, 1997.  C,  an 
individual  and  the  sole  shaisholdei  of  • 

Corporation  S,  has  100  shares  of  S  stock  with 
a  basil  of  $10  per  share.  On  July  3, 1997,  C 
sells  SO  shares  of  his  S  stock  to  D,  an 
individual,  for  $250.  For  1997,  S  has  taxable 
incon  e  of  $1,000,  of  which  $500  was  earned 
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on  or  before  July  3, 1997,  and  $500  earned 
after  July  3. 1997.  During  its  1997  taxable 
year,  S  distributes  $1,000  to  C  on  February 
1  and  $1,000  to  each  of  C  and  D  on  August 
1.  S  does  not  make  the  election  under  section 
1368(e)(3)  and  §  1.136&-l(f)(2)  to  distribute 
its  earnings  and  profits  before  its  AAA.  S 
makes  the  election  under  §  1.1 368-1  (g)(2)  to 
treat  its  taxable  year  as  if  it  consisted  of 
separate  taxable  years,  the  first  of  which  ends 
at  the  close  of  July  3, 1997,  the  date  of  the 
qualifying  disposition. 

(ii)  Under  section  §  1.1368-l(g)(2),  for  the 
period  ending  on  July  3, 1997,  S's  AAA  is 
$500  ($1,000  (AAA  as  of  January  1, 1997)  ■»• 
$500  (income  earned  bom  January  1, 1997 
through  July  3, 1997)— $1,000  (distribution 
made  on  February  1, 1997)).  C's  bases  in  his 
shares  of  stock  is  decreased  to  $5  per  share 
($10  (original  basis)  -f  $5  (increase  per  share 
for  income) — $10  (decrease  per  share  for 
distribution)). 

(iii)  The  AAA  is  adjusted  at  the  end  of  the 
taxable  year  for  the  period  July  4  through 
December  31, 1997.  It  is  increased  from  $500 
(AAA  as  of  the  close  of  July  3, 1997)  to 
$1,000  for  the  income  earned  during  this 
period  and  is  decreased  by  $1,000,  the 
portion  of  the  distribution  ($2,000  in  total) 
made  to  C  and  D  on  August  1  that  does  not 
exceed  the  AAA.  The  $1,000  portion  of  the 
distribution  that  remains  after  the  AAA  is 
reduced  to  zero  is  attributable  to  earnings 
and  profits.  Therefore  C  and  D  each  have  a 
dividend  of  $500,  which  does  not  affect  their 
basis  or  S's  AAA.  The  earnings  and  profits 
account  is  reduced  from  $3,000  to  $2,000. 

(iv)  As  of  December  31, 1997,  C  and  D  have 
bases  in  their  shares  of  stock  of  zero  ($5 
(basis  as  of  July  4)+$5  ($500  income/100 
shares}— $10  ($1,000  distribution/100 
shares)).  C  and  D  each  will  report  $500  as 
dividend  iiuxime,  which  does  not  aSiect  their 
.  basis  or  S's  AAA. 

Example  4.  Election  to  distribute  earnings 
and  profits  first  (i)  Corporation  S  has  been 
a  calendar  year  C  corporation  since  1975.  For 
1982,  S  elects  for  the  first  time  to  be  taxed 
under  subchapter  S,  and  during  1982  has  $60 
of  earnings  and  profits.  As  of  December  31, 
1995,  S  has  an  AAA  of  $10  and  earnings  and 
profits  of  $160,  consisting  of  $100  of 
subchapter  C  earnings  and  profits  and  S60  of 
subchapter  S  earnings  and  profits.  For  1996, 
S  has  $200  of  taxable  Income  and  the  AAA 
is  increased  to  $210  (before  taking 
distributions  into  account).  During  1996,  S 
distributes  $240  to  its  shareholders.  With  its 
1996  tax  return,  S  properly  elects  under 
section  1368(e)(3)  and  S  1.1368-l(f)(2)  to 
distribute  its  earnings  and  profits  before  its 
AAA. 

(ii)  Because  S  elected  to  distribute  its 
earnings  and  profits  before  its  AAA,  the  first 
$100  of  the  distribution  is  characterized  as  a 
distribution  from  subchapter  C  earnings  and 
profits:  the  next  $60  of  the  distribution  is 
characterized  as  a  distribution  from 
subchapter  S  earnings  and  profits.  Becaiise 
$160  of  the  distribution  is  from  earnings  and 
profits,  the  shareholders  of  S  have  a  $160 
dividend.  The  remaining  $80  of  the 
distribution  is  a  distribution  from  S's  AAA 
and  is  treated  by  the  shareholders  as  a  return 
of  capital  or  gain  from  the  sale  or  exchange 
of  property,  as  appropriate,  under  §1.1368- 
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1(d)(1).  S's  AAA,  as  of  December  31, 1996, 
equals  $130  ($210-580). 

Example  5.  Distributions  in  excess  of  the 
AAA.  (i)  On  January  1, 1995,  Corporation  S 
has  $40  of  earnings  and  profits  and  a  balance 
in  the  AAA  of  $100.  S  has  two  shareholders, 
E  and  F,  each  of  whom  own  50  shares  of  S's 
stock.  For  1995,  S  has  taxable  income  of  $50, 
which  increases  the  AAA  to  $150  as  of 
December  31, 1995  (before  taking  into 
account  distributions  made  during  1995).  On 
February  1, 1995,  S  distributes  $60  to  each 
shareholder.  On  September  1, 1995.  S 
distributes  $30  to  each  shareholder.  S  does 
not  make  the  election  under  section 
1368(e)(3)  and  §  1.1368-l(f)(2)  to  distribute 
its  earnings  and  profits  before  its  AAA. 

(ii)  The  sum  of  the  distributions  exceed  S's 
AAA.  Therefore,  under  §  i.l368-2(b),  a 
portion  of  S's  $150  balance  in  the  AAA  as  of 
December  31, 1995,  is  allocated  to  each  of  the 
February  1  and  September  1  distributions 
based  on  the  respective  sizes  of  the 
distributions.  Accordingly,  S  must  allocate 
$100  ($150  (AAA)x($l20  (February  1 
distribution)/$180  (the  sum  of  the 
distributions)))  of  the  AAA  to  the  February  1 
distribution,  and  $50  ($150x($60/$180))  to 
the  September  1  distribution.  The  portions  of 
the  distributions  to  which  the  AAA  is 
allocated  are  treated  by  the  shareholder  as  a 
return  of  capital  or  gain  from  the  sale  or 
exchange  of  property,  as  appropriate.  The 
remainder  of  the  two  distributions  is  treated 
as  a  dividend  to  the  extent  that  it  does  not 
exceed  S's  earnings  and  profits.  E  and  F  must 
each  repxirt  $10  of  dividend  income  for  the 
February  1  distribution.  For  the  September  1 
distribution,  E  and  F  must  each  report  $5  of 
dividend  income. 

Example  6.  Ordinary  and  redemption 
distributions  in  the  same  taxable  year,  (i)  On 
January  1, 1995,  Corporation  S,  an  S 
corporation,  has  $20  of  earnings  and  profits 
and  a  balance  in  the  AAA  of  $10.  S  has  two 
shareholders,  G  and  H,  each  of  whom  owns 
50  shares  of  S's  stock.  For  1995,  S  has  taxable 
income  of  $16,  which  increases  the  AAA  to 
$26  as  of  December  31, 1995  (before  taking 
into  account  distributions  made  during 
1995).  On  February  1, 1995,  S  distributes  $10 
to  each  shareholder.  On  December  31, 1995, 
S  redeems  for  $13  all  of  shareholder  G's  stock 
in  a  redemption  that  is  treated  as  a  sale  or 
exchange  under  section  302(a). 

(ii)  The  sum  of  the  ordinary  distributions 
does  not  exceed  S's  AAA.  Therefore,  S  must 
reduce  the  $26  balance  in  the  AAA  by  $20 
for  the  February  1  ordinary  distribution.  The 
portions  of  the  distribution  by  which  the 
AAA  is  reduced  are  treated  by  the 
shareholders  as  a  return  of  capital  or  gain 
from  the  sale  or  exchange  of  property.  S  must 
adjust  the  remaining  AAA,  $6,  in  an  amoimt 
equal  to  the  ratable  share  of  the  remaining 
AAA  attributable  to  the  redeemed  stock,  or 
$3  (50%x$6). 

(iii)  S  also  must  adjust  the  earnings  and 
profits  of  $20  in  an  amount  equal  to  the 
ratable  share  of  the  earnings  and  profits 
attributable  to  the  redeemed  stock.  Therefore, 
b  adjusts  the  earnings  and  profits  by  $10 
(50%x$20),  the  ratable  share  of  the  earnings 
and  profits  attributable  to  the  redeemed 
stock. 


1 1 .1 368-4    Effectlvt  data  and  tranaMon 
rula. 

Sections  1.1368-1, 1.1368-2,  and 
1.1368-3  apply  to  taxable  years  of  a 
corporation  beginning  on  or  after 
January  1, 1994.  For  taxable  years 
beginning  before  January  1, 1994.  the 
treatment  of  distributions  by  an  S 
corporation  to  its  shareholders  must  be 
determined  in  a  reasonable  manner, 
taking  into  account  the  statute  and  the 
legislative  history.  Except  with  regard  to 
the  deemed  dividend  rule  imder 
S  1.1368-l(f)(3).  return  positions 
consistent  with  §§  1.1368-1. 1.1368-2, 
and  1.1368-3  are  reasonable. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  12.  The  authority  citation  for  part 
602  continues  to  read: 

Authority:  26  U.S.C  7805. 

Par.  13.  Section  602.101(c)  is 
amended  by  adding  the  following 
entries  in  numerical  order  to  the  table 
to  read  as  follows: 

1602.101    0MB  Control  numbar*. 


(c)  •  •  • 

CFR  part  or  section 
wtiere  identified 


Current  0MB  con- 
trol Number 


1.1367-1(0  „ 1545-1139 

1.1368-1(0(2)  1545-1139 

1.1368-1(0(3)  1545-1139 

1.1368-1(0(4)  1545-1139 

1 . 1 368-1  (g)(2) 1 545-1 1 39 


Margaret  Nfilner  Richarson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  21, 1993. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

(FR  Doc.  93-31928  Filed  12-30-93;  8:45  am] 
BuiMO  cooe  4no-oi-u 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1650 

Collection  of  Debt*  by  Federal  Tax 
Refund  Offset 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Equal  Employment 
Opportimity  Commission  (EEOC)  is 
amending  its  regulations,  pursuant  to 


the  Deficit  Reduction  Act  of  1984,  to 
add  regulations  on  procedures  for  the 
collection  of  debts  by  Federal  tax  refund 
offset.  This  rule  outlines  the  procedures 
that  EEOC  will  follow  for  collection  of 
a  past-due,  legally  enforceable  debt 
owed  to  EEOC  by  referring  such  debt  to 
the  internal  Revenue  Service  (IRS)  for 
offiset  against  any  overpayment  of  tax. 
DATES:  The  interim  final  rule  is  effective 
on  January  3, 1994.  Comments  must  be 
received  by  March  4, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Frances  Hart,  Executive 
Officer,  Office  of  Executive  Secretariat, 
Equal  Employment  Opportunity 
Commission,  room  10402, 1801  L  Street, 
NW.,  Washington,  DC  20507. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nicholas  M.  Inzeo,  Associate  Legal 
Counsel.  Thomas  J.  Schlageter.  Assistant 
Legal  Counsel,  or  Daniel  T.  Riordan, 
Staff  Attorney,  at  (202)  663-4669. 

Copies  of  tnis  interim  final  rule  are 
available,  upon  request,  in  the  following 
alternate  formats:  Large  print,  braille, 
electronic  file  on  computer  disk,  and 
audio-tape.  Copies  may  be  obtained 
from  the  EEOC  Publications  Center  by 
calling  (800)  669-3362  (voice)  or  (800) 
800-3302  (TDD). 

SUPPLEMENTARY  INFORMATION:  Section 
2653  of  the  Deficit  Reduction  Act  of 
1984.  31  U.S.C.  3720A.  was  designed  to 
make  significant  improvements  in  a 
Federal  agency's  abiUty  to  collect  a  past- 
due,  legally  enforceable  debt  owed  by  a 
taxpayer  through  offset  by  the  IRS 
against  an  overpayment  of  Federal  tax. 
The  Deficit  Reduction  Act  also  amended 
the  Internal  Revenue  Code  of  1954  by 
adding  subsection  6402(d)  providing 
that  the  Secretary  of  the  Treasury  shall: 

(1)  Reduce  the  amoimt  of  any 
overpayment  due  any  person  by  the 
amount  of  a  past-due,  legally 
enforceable  debt  owed  to  any  Federal 
agency  upon  receiving  notice  from  the 
agency  that  such  person  owes  the  debt, 

(2)  pay  the  reduction  to  the  agency,  and 

(3)  notify  the  person  making  the 
overpayment  that  the  overpayment  has 
been  reduced  to  satisfy  such  debt. 

These  regulations  contain  the 
procedures  for  collecting  debts  due  to 
the  Commission.  The  individual  owing 
the  past-due,  legally  enforceable  debt 
will  be  notified  of  the  debt  and  given 
the  opportunity  to  submit  evidence 
concerning  the  existence  or  amount  of 
the  debt.  Any  evidence  received  will  be 
considered  by  Commission  officials 
prior  to  submitting  any  claim  to  the  IRS 
for  collection. 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major  rule 
for  the  purposes  of  Executive  Order 
12291.  The  Commission  also  certifies 
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under  5  U.S.C  605(b),  enacted  by  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  that  the  rule  will  not  result  in  a 
significant  impact  cm  a  substantial 
number  of  small  employers.  For  this 
reason,  a  regulatory  flexibihty  analysis 
is  not  required. 

For  the  Commission. 
Tony  E.  Gallegoa, 
Chairman. 

For  the  reasons  set  forth  in  the 
preamble,  title  29,  chapter  XIV  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  1650  to  read  as  follows: 

PART  1650— DEBT  COLLECTION 

Subpart  A— {Reserved] 

Subpart  Br-Procedufe  for  ttte  CoRectton  of 
Debts  byllibral  Tax  Refund  Offset 

1650.20t     Purpose. 

1650.202  Past-due  legally  enforceable  debt. 

1 650. 203  Notification  of  intent  to  collect. 

1650.204  Reasonable  attempt  to  notify. 

1650.205  ConslderatioD  of  evidence 
submitted  as  a  result  of  notification  of 
intent 

1650.206  Notification  to  Internal  Revenue 
Service. ' 

1650.207  Administrative  chaiges. 
Authority:  31  U.S.C  3720A 

Subpart  A— {Reserved] 

Sutipart  D    Proceduree  for  t»w  CoHectkm  of 
Debts  by  Federal  Tax  Refund  Offset 

Authority:  31  U.S.C  3720A.  ^ 

11650.201    Purpose. 

This  subpart  estabUshes  procedures 
for  EEOC  to  refer  past-due  legally 
enforceable  debts  to  the  Internal 
Revenue  Service  (IRS)  for  offset  against 
the  income  tax  refunds  of  persons  owing 
debts  to  EEOC.  It  specifies  the  agency 
procedures  and  the  rights  of  the  debtor 
applicable  to  claims  referred  under  the 
Federal  Tax  Refund  0%et  Program  for 
the  collection  of  debts  owned  to  EEOC 

11650202    Past-due  legally  enforceable 
debt 

A  past-due  legally  enforceable  debt 
for  referral  to  the  IRS  is  a  debt  that 
resulted  from  any  statute  administered 
by  EEOC  and: 

(a)  Is  an  obligation  of  a  debtor  who  is 
a  natural  person; 

(b)  Except  in  the  case  of  a  judgment 
debt,  has  been  delinquent  at  least  3 
months  but  not  more  than  10  years  at 
the  time  the  offset  is  made; 

(c)  Is  at  least  $25.00; 

(d)  Cannot  be  currently  collected 
pursuant  to  the  salary  offset  provisions 
of5U.S.C.  5514(aMl); 

(e)  Is  ineligible  for  administrative 
offset  under  31  U.S.C.  3716(a)  by  reason 
of  31  U.S.C.  3716(c)(2)  or  cannot  be 


collected  iy  administrative  offset  under 
31  U.S.C.  jl716(a)  by  the  EEOC  against 
amounts  payable  to  or  on  behalf  of  the 
debtor  by  or  on  behalf  of  the  EEOC; 

(f)  With  respect  to  which  EEOC  has 
given  the  debtor  at  least  60  days  from 
Uie  date  oi  notification  to  present 
evidence  ttiat  all  or  part  of  the  debt  is 
not  past-<hie  or  legally  enforceable,  has 
considered  evidence  presented  by  such 
debtor,  and  has  determined  that  an 
amoimt  of  such  debt  is  past-due  and 
legally  enforceable; 

(g)  Has  been  disclosed  by  EEOC  to  a 
consumerlreporting  agency  is 
authorize*  by  31  U.S.C.  3711(f),  imless 
the  consumer  reporting  agency  would 
be  prohibited  from  reporting  such 
information  by  15  U.S.C.  16aic.  or 
imless  the  amount  of  the  debt  does  not 
exceed  $100.00; 

(h)  EEOC's  records  do  not  contain 
evidence  jhat  the  person  ovtring  that 
debt  (or  his  or  her  spouse)  has  filed  for 
bankruptoy  under  title  11  of  the  United 
States  Code;  and 

(i)  EED  '  can  clearly  establish  at  the 
time  of  th  9  referral  that  the  automatic 
stay  imde  - 11  U.S.C.  362  has  been  lifted 
or  is  no  Ic  nger  in  effect  with  respect  to 
the  person  owing  the  debt  or  his  or  her 
spouse,  and  the  debt  was  not  discharged 
in  the  beo  kruptcy  proceeding. 


§1650,203 


(a)  Notification 
the  IRS 
IRS  inconle 
only 

that  an  aiAount 
and  gives 
to  give 
notification 
Federal 


Notification  of  Intent  to  collect. 


before  submission  to 
request  for  reduction  of  an 
tax  refund  wrill  be  made 
makes  a  determination 
is  owed  and  past-due 
or  makes  a  reasonable  attempt 
debtor  60  days  written 
of  intent  to  collect  by 
refund  oSset 


after  EEOC 


Ux 

(b)  Con  ants  of  Notification.  EEOC's 
notificatit  in  of  intent  to  collect  by 
Federal  it  x  refund  offset  shall  provide: 

(1)  The  amount  of  the  debt; 

(2)  Tha  unless  the  debt  is  repaid 
within  6G|  days  from  the  date  of  EEOC's 
notificatii  in  of  intent,  EEOC  intends  to 
collect  th )  debt  by  requesting  the  IRS  to 
offset  an  $mount  equal  to  the  amount  of 
the  debt  ^d  all  accumulating  interest 
and  othei)  charges  against  any 
overpayment  of  tax  after  Uabilities 
subject  td  26  U.S.C.  6402(a)  and  (c)  have 
been  satisfied; 

(3)  A  njailing  address  for  forwarding 
any  written  correspondence  and  a 
contact  ahd  a  toll-free  or  collect 
telephone  number  for  any  questions; 
and 

(4)  Th^  the  debtor  may  present 
evidence  to  EEOC  that  all  or  part  of  the 
debt  is  not  past  due  oriegally 
enforceal  ile  by — 


(i)  Sending  a  written  request  for  a 
review  of  the  evidence  to  the  address 
provided  in  the  notification; 

(ii)  Stating  in  the  request  for  review 
the  amount  disputed  and  the  reasons 
why  the  debtor  believes  that  the  debt  is 
not  past-due  or  is  not  legally 
enforceable:  or 

(iii)  Including  in  the  request  {at 
review  any  documents  that  the  debtor 
wishes  to  be  consid»ed  to  stating  that 
the  additional  information  will  be 
submitted  vnthin  the  remainder  of  the 
60-day  period. 

§1650.204    ReasensMe  attempt  to  notify. 

In  order  to  constitute  a  reasonable 
attempt  to  notify  the  debtor,  EEOC  must 
have  used  a  mailing  address  for  the 
debtor  obtained  from  the  IRS  pursuant 
to  26  U.S.C.  6103(m)(2)  within  a  period 
of  1  year  preceding  the  attempt  to  notify 
the  debtor,  unless  EEOC  receives  clear 
and  concise  notification  firom  the  debtor 
that  notices  from  the  agency  are  to  be 
sent  to  an  address  different  ft-om  the 
address  obtained  from  IRS.  Clear  and 
concise  notification  means  that  the 
debtor  has  provided  the  agency  with 
written  notification,  including  the 
debtor's  name  and  identifying  number 
(as  defined  in  26  CFR  301.6109-1).  the 
debtor's  new  address,  and  the  debtor's 
intent  to  have  the  agency  notices  sent  to 
the  new  address. 

§  1 650.205  Consideration  of  evidenc* 
submittsd  as  a  result  of  notification  of 
intent ' 

(a)  Consideration  of  evidence.  If,  as  a 
result  of  the  notification  of  intent,  EEOC 
-receives  notice  that  the  debtor  will 
submit  additional  evidence  or  receives 
additional  evidence  from  the  debtor 
within  tha  prescribed  time  period,  any 
referral  to  the  ERS  will  be  stayed  until 
EEOC— 

(1)  Considers  the  evidence  presented 
by  the  debtor; 

(2)  £)etermines  whether  or  not  all  or 

a  portion  of  the  debt  is  still  past-due  and 
legally  enforceable;  and 

(3)  Notifies  the  debtor  of  its 
determination. 

Failure  to  submit  the  evidence  within 
60  days  firom  the  date  of  notification 
will  result  in  an  automatic  referral  of  the 
debt  to  IRS  without  further  action  by 
EEOC 

(b)  Notification  to  the  debtor. 
Following  its  review  of  the  evidence, 
EEOC  will  issue  a  written  decision 
notifying  the  debtor  Mrhether  EEOC  has 
sustained,  amended,  or  canceled  its 
determination  that  the  debt  is  past-due 
and  legally  enforceable.  The  notice  will 
advise  the  debtor  of  any  further  action 
to  be  taken  and  explain  the  supporting 
rationale  for  the  decision. 
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(1)  EEOC  will  notify  the  d^or  of  its 
intent  to  refer  the  debt  to  the  IRS  for 
offset  against  the  debtor's  Federal 
income  tax  refund  if  it  sustains  its 
decision  that  the  debt  is  past-due  and 
legally  enforceable.  EEOC  will  also 
notify  the  debtor  whether  the  amotmt  of 
the  debt  remains  the  same  or  is 
modified. 


(2)  EEOC  will  not  refer  the  debt  to  the 
IRS  for  offset  against  the  debtor's 
Federal  income  tax  refund  if  it  reverses 
its  decision  that  the  debt  is  past-due  and 
legally  enforceable. 

§  1 650.206    Notification  to  Internal  Revenue 
Service. 

(a)  Except  as  noted  in  paragraph  (b)  of 
this  section,  after  EEOCs  initial 
notification  and  referral  of  a  debt  to  IRS 
for  offiset  against  a  debtor's  Federal 
income  tax  refund.  EEOC  will  promptly 
notify  IRS  of  any  changes  in  the 
notification,  if  EEOC— 

(1)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
contained  in  the  notification: 

(2)  Receives  a  payment  or  credits  a 
payment  to  the  account  of  the  debtor 
named  in  the  notification  that  reduces 
the  amount  of  the  debt  referred  to  IRS 
for  offset; 

(3)  Receives  notification  that  the 
individual  owing  the  debt  has  filed  for 
bankruptcy  imder  title  11  of  the  United 
States  Code  or  has  been  adjudicated 
bankrupt  and  the  debt  has  been 
discharged; 

(4)  Receives  notification  that  an  oflset 
was  made  at  a  time  when  the  automatic 
stay  provisions  of  11  U.S.C  362  were  in 
effect;  or 

(5)  Refunds  all  or  part  of  the  offset 
amount  to  the  debtor. 

(b)  EEOC  shall  not  request  the  IRS  to 
mcrease  the  amount  of  a  d^t  owed  by 
a  debtor  named  in  EEOC's  original 
notification  to  IRS. 

(c)  If  the  amoimt  of  a  debt  is  reduced 
after  referral  by  EEOC  and  offset  by  the 
IRS.  EEOC  will  refund  to  the  debtor  any 
excess  amount  and  will  promptly  notify 
the  IRS  of  any  refund  made  by  EEOC 

§1650.207    Administrative  charges. 

All  administrative  charges  incurred  in 
connection  writh  the  referral  of  the  debts 
to  the  IRS  will  be  assessed  on  the  debt 
and  thus  increase  the  amount  of  the 
offset. 

[FR  Doc.  93-31710  Filed  12-30-93;  8.45  am) 

BILUNQ  CODE  aSTO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  305 
[FRL-4818-1] 
RIN  2050-AC26 

CERCLA  Administrative  Hearing 
Procedures  for  Claims  Asserted 
Against  the  Superf  und 

AGENCY:  Environmental  (^otection 
Agency  (EPA). 
ACTION:  Final  rule. 

- 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is 
promulgating  a  final  rule  to  implement 
section  112  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  CERCLA  section  112 
outlines  procedures  for  payments  of 
claims  authorized  pursuant  to  CERCLA 
section  111.  Furthermore,  EPA  uses  the 
procedures  authorized  by  CERCLA 
section  112  to  reimburse  parties  for 
response  costs  incurred  pursuant  to 
CERCLA  section  122.  EPA  reimburses 
the  parties  through  payment  of  claims 
asserted  against  tfie  Hazardous 
Substance  Superfund  (the  Fund).  The 
claims  authority  allows  EPA  to   * 
reimburse  a  person  for  the  costs 
incurred  for  responding  to  an  actual  or 
threatened  release  of  hazardous 
substances,  pollutants,  or  contaminants 
if  that  person  has  received  prior 
approval  (preauthorization)  from  EPA  to 
conduct  a  response  action.  If  EPA 
denies  all  or  part  of  a  claim  against  the 
Fund  for  the  costs  incurred  in 
conducting  a  preauthorized  response 
action,  the  adversely  affected  claimant 
may  request  an  administrative  hearing 
to  review  that  decision.  This  final  rule 
establishes  procedures  to  request  such  a 
hearing  and  governs  the  course  of  the 
proceeding  following  the  request. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  February  2, 1994. 
ADDRESSES:  The  official  record  for  this 
rulemaking  is  in  the  Superfund  Docket, 
located  at  the  United  States 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Room  M  2615, 
Washington.  DC  20460.  The  record  is 
available  for  inspection  by  appointment 
only  (Telephone— 202-260-3046) 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  As  provided  in  40  CFR  part  2, 
a  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT. 
Hugo  Paul  Fleischman.U.S. 
Environmental  Protection  Agency. 
Office  of  Emergency  and  Remedial 


Response.  Hazardous  Site  Control 

Division.  (Mail  Code — 5203G).  401  M 

Suwt.  SW.,  Washington.  DC  20460; 

Telephone — 703-603-8769.  An 

alternative  contact  is  the  Superfund 

Hotline;  1-800-424-9346  (TDD  800- 

553-7672),  or  in  the  Washington.  DC 

area.  (703)  920-9810  (TDD  703-486- 

3323). 

SUPf>LEMENTARY  INPORMATKNt:  The 

contents  of  today's  preamble  are  listed 

in  the  following  outline: 

I.  Background 

n.  Response  to  Comments 

in.  Summary  of  Supporting  Analyses 

I.  Background 

EPA  is  today  promulgating  the  final 
CERCLA  administrative  hearing 
procedures  for  claims  asserted  against 
the  Superfund.  Today's  rule  is  based  on 
an  interim  final  rule  with  request  for 
comments  promulgated  on  February  8. 
1993,  at  58  FR  7704.  The  rationale  for 
the  rule  and  a  discussion  of  its 
background  and  procedures  may  be 
found  there.  One  commenter  made  two 
specific  comments  on  the  interim  final 
rule. 

II.  Response  to  Comments 

EPA  received  one  comment  in  two 
specific  areas.  The  first  portion  of  the 
comment  noted  that  "most  procedures 
litigation  rules,  including  the  Federal 
Rules  of  Civil  Procedure  (FRCP), 
provide  that  Saturdays.  Sundays,  and 
legal  holidays  shall  not  be  counted  in 
calculating  short  time  limits  (e.g..  ten 
days  or  less)."  The  commenter  went  on 
to  note  that  the  rule  was  at  odds  with 
such  procedures.  EPA  notes  that  while 
the  rule  is  not  identical  to  the  FRCP, 
there  is  a  good  reason  for  such 
departure.  The  procedures  in  this  rule 
are  designed  to  allow  expedited 
hearings  in  accord  writh  the  time  frames 
provided  in  CERCLA  section  112. 
Nevertheless,  litigants  may  seek  an 
extension  of  the  time  for  the  Presiding 
Officer  to  render  a  final  order  in  the 
case,  or  may  extend  that  time  frame  by 
agreement  of  all  parties.  See  40  CFR 
305.4(c).  Furthermore,  litigants  may 
seek  extensions  of  time  for  the  filing  of 
pleadings,  documents,  or  motions.  See 
40  CFR  305.6(b).  Therefore,  because  of 
the  need  for  expedition,  and  the 
availability  of  extensions  provided 
elsewhere  in  the  rule.  EPA  beUeves  that 
no  change  to  the  rule  is  necessary. 

The  second  portion  of  the  comment 
noted  that  the  "service"  rules  "do  not 
provide  for  service  of  documents  on 
Federal  agencies  .      .  fiura  which  we 
infer  that  the  rules  are  not  intended  to 
apply  to  such. "  That  inference  is 
incorrect.  Because  the  rule  applied  to 
Federal  agencies  that  are  potentially 
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responsible  parties,  EPA  has  corrected 
the  final  rule  by  adding  procedures  to 
serve  Federal  agencies  at 
§  305.5(b)(l){v).  The  amended  rule 
provides  that  "(S)ervice  upon  an  officer 
or  agency  of  the  United  States  shall  be 
made  by  delivering  a  copy  of  the 
document  to  the  officer  or  agency,  or  in 
any  manner  prescribed  for  service  by 
applicable  regulations.  If  the  agency  is 
a  corporation,  the  document  shall  be 
served  as  prescribed  in  paragraph  (iii)  of 
this  section."  Like  the  rest  of  the  rule, 
the  new  service  provision  is  modeled  on 
40aTlpart22. 

The  commenter  also  raised  a  "related 
question"  regarding  the  manner  and 
means  by  which  Federal  agencies  are  to 
be  compensated  for  the  costs  they  inciu- 
pursuant  to  the  NCP  and  related  plans. 
Such  comment  does  not  relate  to  the 
interim  final  rule  and  has  been  directed 
to  the  appropriate  EPA  official  for 
response. 

m.  Summary  of  Supporting  Analyses 

Proposed  and  fin|l  rules  issued  by 
Federal  Agencies  are  subject  to  several 
statutes  and  executive  orders.  These 
include  Executive  Order  12291 
(superseded  by  Executive  Order  12866 
on  September  1, 1993),  the  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act. 

A.  Executive  Order  Review 

This  rulemaking  was  submitted  and 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12291.  The  rulemaking  was  non-major 
under  the  requirements  of  that 
Executive  Order.  Therefore,  no 
Regulatory  Impact  Analysis  was 
prepared. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  EPA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  all 
authorized  costs  and  expenses  are 
payable  from  the  Fund.  Further,  this 
final  rule  imposes  no  capital 
expenditures,  nor  any  compliance 
requirements  on  any  business. 

C.  Paperwork  Reduction  Act 

The  final  rule  contains  no  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  pursuant  to  44  U.S.C.  3501 
et  seq. 


List  of  Subjects  in  40  CFR  Part  305 

Enviipnmental  protection. 
Administrative  practice  and  procedures, 
Chemioals,  Hazardous  materials, 
Reporti  ig  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal. 

Dated:  December  16. 1993. 
Carol  mJ  Browner, 

Adminisfrator. 

40  CHR  part  305  is  amended  as 
follows! 

PART  a  3&-C0MPREHENSIVE 
ENVIR(  NMENTAL  RESPONSE, 
COMPE  NSATION.  AND  LIABILITY  ACT 
(CERCI  A)  ADMINISTRATIVE  HEARING 
PROCE  3URES  FOR  CLAIMS  AGAINST 
THE  SL  PERFUND 

1.  Thi !  authority  citation  for  part  305 
continu  9S  to  read  as  follows: 

Autho  ity:  42  U.S.C.  9601  et  seq.;  E.O.      ^ 
12580,  5  !  PR  2923,  3  CFR,  1987  Comp.  p. 
193. 

2.  Set  tion  305.5  is  amended  by 


adding 
follows; 


jaragraph  (b)(2)(v)  to  read  as 


§305.5 
pleading 


Filing,  Mfvica,  and  form  of 
and  documents. 


/ice  upon  an  officer  of  agency 
lited  States  shall  be  made  by 
ig  a  copy  of  the  document  to  the 
Jr -agency,  or  in  any  manner 
prescribed  for  service  by  applicable 
regulations.  If  the  agency  is  a 
corpora  ion,  the  document  shall  be 
served  « s  prescribed  in  paragraph 
(b)(2)(ii)  of  this  section. 


iFRDoc. 
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DEPARTMENT  OF  COMMERCE 


VRTI 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  4o.  931243-3343;  I.D.  No.  112293A] 

Northei  st  Multlspecies  Fishery 

AGENCYi  National  Marine  Fisheries 
Service  (NMFS),  Nationa)  Oceanic 
Atmospheric  Administration  (NOAA), 
Comma  re. 

ACTION:  Emergency  interim  rule. 


SUMMARlY:  The  Secretary  of  Commerce 
(Secretary)  amends  the  regulations 
implementing  the  Fishery  Management 
Plan  foi  the  Northeast  Multispecies 


Fishery  (FMP).  This  emergency  interim 
rule  implements:  A  500-pound  (226.8 
kg)  possession  limit  of  haddock  for  all 
vessels  permitted  under  50  CFR  651.4 
and  to  all  vessels  in  possession  of 
haddock  from  or  in  the  exclusive 
economic  zone  (EEZ),  except  scallop 
dredge  vessels,  which  are  prohibited 
from  possessing  or  landing  haddock;  a 
January  through  May  closure  of  the  area 
known  as  Closed  Area  U,  except  for 
lobster  pot  vessels  and  scallop  dredge 
vessels;  an  expansion  of  Closed  Area  n 
by  20  minutes  longitude  to  the  west  and 
15  minutes  latitude  to  the  south,  along 
its  existing  western  and  southern 
boimdaries,  intersecting  with  the 
Regulated  Mesh  Boundary  line;  a 
suspension  of  the  February  through  May 
closure  of  the  area  known  as  Closed 
Area  I,  except  for  vessels  using  sink 
gillnet  gear;  a  prohibition  on  transfer  of 
fish  at  sea;  ana  a  ban  on  pair  trawling 
in  the  multispecies  fishery.  The 
intended  effect  of  this  rule  is  to  provide 
protection  to  depleted  haddock  and  cod 
stocks. 

EFFECTIVE  DATES:  January  3, 1994, 
through  April  2, 1994. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA) 
supporting  this  action  may  be  obtained 
from  Richard  B.  Roe,  Regional  Director, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Kurkul  (Senior  Fishery 
PoHcy  Analyst,  Northeast  Region, 
NMFS),  508-281-9252. 
SUPPLEMENTARY  INFORMATION:  The 
primary  Northeast  multispecies 
(groimdfish)  species  have  declined  to 
record  or  near  record  low  levels  of  stock 
abundance  due  largely  to  record  high 
fishing  mortality  caused  by  increased 
fishing  effort.  To  correct  this,  the  New 
England  Fishery  Management  Council 
(Council)  developed  Amendment  5  to 
the  FMP,  which  has  been  submitted  to 
the  Secretary  for  review  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and 
other  applicable  law.  Amendment  5 
contains  proposals  that  the  Council 
believes  will  eliminate  the  overfished 
condition  of  cod  and  yellowtail  floimder 
over  a  5-year  period  and  haddock  over 
a  10-year  period.  The  measures 
proposed  include:  Reductions  in  fishing 
time;  a  moratorium  on  new  permits;  an 
increased  minimum  net  mesh  size; 
modifications  to  existing  closed  areas; 
additional  closed  areas  and  control 
areas  for  juvenile  fiih:  possession  limits 
on  regulated  species  when  possessing 
small  mesh  on  board;  and  a  possession 
limit  on  haddock.  A  proposed  rule  to 
implement  these  measures  was 
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published  on  October  27, 1993  (58  FR 
57774).  However,  a  proposed  possession 
limit  of  5,000  pounds  (2,268  kg)  for 
haddock  contained  in  Amendment  5 
was  disapproved  on  September  30, 
1993.  The  Director,  Northeast  Region, 
NMFS  (Regional  Director)  advised  the 
Council  on  September  30, 1993,  that  the 
proposed  haddock  possession  Umit 
offered  inadequate  protection  for  that 
species,  and  toe  Council  should 
seriously  consider  whether  any  haddock 
should  be  landed. 

The  Council  previously  reconunended 
that  an  emergency  action  implemented 
last  June,  which  prohibited  the  use  of 
pair  trawls  and  imposed  a  2,500-pound 
(1.134-kg)  haddock  trip  Umit,  be 
extended  for  an  additional  90  days.  This 
request  was  denied  and  the  emergency 
action  expired  on  September  7, 1993. 
The  disapproval  was  based  on  the  fact 
that  haddock  are  not  concentrated 
during  the  period  of  time  covered  by  the 
extension  and,  therefore,  the 
recommended  management  measures 
were  not  warranted  under  emergency 
rulemaking.  The  Regional  Director 
requested  the  Council  to  consider  more 
restrictive  measures,  including  a 
meaningful  trip  limit  for  haddock.  This 
was  reiterated  when  the  Council  was 
informed  that  the  5,000-pound  (2,268- 
kg)  haddock  trip  limit  pro{>osed  in 
Amendment  5  had  been  disapproved. 

Of  particular  concern  are  tne  haddock 
stocks  on  both  Georges  Bank  and  in  the 
Gulf  of  Maine,  which  are  at  all-time  low 
levels  of  abundance.  Adult  stock 
biomass  is  lower  now  than  at  any  point 
since  the  inception  of  stock 
assessments.  Haddock  landings  In  1993, 
which  reflect  stock  condition,  are 
expected  to  be  the  lowest  in  recorded 
history.  The  stock  condition  and 
landings  will  continue  to  decline  imtil 
such  time  that  meaningful  measures  are 
implemented  that  will  eliminate  the 
overfished  condition  of  the  stocks  and 
reduce  the  exploitation  rate  to  levels 
that  will  allow  significant  rebuilding  to 
take  place. 

The  Council  discussed  this  issue  at  its 
October  1993  meeting  in  conjunction 
with  its  discussion  of  an  amendment  to 
replace  the  disapproved  portions  of 
Amendment  5.  The  Council  voted  to 
develop  an  amendment  to  implement  a 
4,000-pound  (1,814-kH)  haddock  trip 
limit  and  to  increase  the  annual  Closed 
Area  II  closed  season  from  February 
through  May,  to  January  throu)jii  Jime. 
The  Coimcil  also  voted  to  rescind  the 
geographical  expansion  of  Qosed  Area 
n  proposed  in  Amendment  5,  in  part,  as 
a  compromise  to  the  industry  for 
imposing  a  longer  time  period  for  the 
closure.  This  represented  a  departure 
from  Amendment  5,  which  calls  for 


immediate  expansion  of  the  size  of 
Closed  Area  IT  and,  in  year  3  and 
thereafter,  an  expansion  in  the  duration 
of  the  closed  season. 

After  adopting  amended  language  for 
the  disapproved  measure  in 
Amendment  5,  the  Council  voted  to 
request  emergency  Secretarial  action  to 
implement  the  same  measures 
begintiing  January  1. 1994.  In  addition, 
the  Council  requested  emergency 
implementation,  beginning  January  1, 
1994,  of  a  suspension  of  the  closure  of 
Closed  Area  I  to  vessels  using  other  than 
sink  gillnet  gear  and  a  prohibition  on 
pair  trawling,  both  of  which  are 
proposed  in  Amendment  5.  NMFS 
determined,  however,  that  some  of  the 
emergency  measures  recommended  by 
the  Council  were  inadequate  to  provide 
sufficient  protection  of  these  stocks,  and 
that  more  restrictive  measures  must  be 
implemented  to  provide  essential 
protection  particularly  in  hght  of  new 
analysis  of  the  condition  of  the  haddock 

StOCKS. 

The  Regional  Director  presented  the 
new  analysis  of  the  condition  of  the 
stocks  to  the  Council  at  its  November  23 
Multispecies  Oversight  Committee 
meeting  and  at  its  December  8-^ 
Council  meeting  and,  in  response,  the 
Coimcil  amended  its  reconunendation 
on  emergency  action.  The  Council 
proposed:  An  immediate  closiire  of  the 
expanded  Qosed  Area  n  (beginning 
January  1, 1994);  a  prohibition  on  pair 
trawling;  a  haddock  possession  limit 
between  500  (226.8  kg)  and  1.000 
pounds  (453.6  kg),  at  the  discretion  of 
the  Regional  Director,  and  a  request  that 
the  Regional  Director  consider  whether 
scallop  dredges  should  be  prohibited 
from  the  haddock  spawning  area  during 
the  closure  of  Area  II. 

The  Secretary  concurs  with  the 
Council's  recommendation  and  the 
Regional  Director's  determination  that 
the  haddock  possession  limit  should  be 
500  pioimds  (226.8  kg).  In  making  these 
determinations,  the  Secretary  took  into 
consideration  that  the  haddock  stocks 
are  severely  depleted.  The  1992 
spawning  stock  level  for  the  Georges 
Bank  stock  is  estimated  to  be  13,000 
metric  tons  (mt),  which  is  significantly 
lower  than  the  130,000  mt  required  to 
provide  a  maximum  sustainable  yield  of 
50,000  mt.  The  most  recent  assessment 
of  the  Georges  Bank  haddock  stock 
conducted  by  the  NMFS  Stock 
Assessment  Workshop  determined  that 
the  fishing  mortality  rate  in  1991  was 
0.52.  McM«  recent  inrarmation  from  a 
Canadian  assessment  indicates  that  the 
1992  fishing  mortality  rate  was  0.6  and 
is  likely  to  be  higher  in  1993. 

In  determining  an  overfishing 
definition  for  the  Geoiges  Bank  haddock 


stock,  the  Council  chose  a  percent 
maximum  spawning  potential  (%MSP) 
of  30  percent,  which  is  equivalent  to  a 
fishing  mortality  rate  of  0.4.  If  this  rate 
were  achieved,  it  would  maintain  the 
stock  at  its  present  level  over  the  long 
term.  Given  the  low  stock  level,  though, 
this  would  not  be  enough  to  allow 
rebuilding  to  take  place.  Rebuilding  can 
only  be  achieved  if  the  fishing  mortality 
rate  is  reduced  well  below  this  level. 
Based  upon  past  history,  it  is  estimated 
that  an  exploitation  rate  of  about  0.1  (10 
percent  annual  removal  of  the  stock 
each  year)  would  allow  rebuilding  to 
occur.  This  occurred  for  several  years 
prior  to  a  large  incoming  year  class  of 
haddock  in  1975,  which  allowed  the 
spawning  stock  to  rebuild. 

The  ciurent  exploitation  rate  of 
haddock  is  approximately  0.37.  A  500- 
pound  (226.8  kg)  haddock  possession 
limit  is  expected  to  reduce  the 
exploitation  rate  to  about  0.1.  Achieving 
this  rate  will  be  possible  only  if  the  trip 
limit  Is  low  enough  to  discourage 
targeting  of  haddock  and  highgrading. 
and  it  does  not  compromise 
enforcement  efforts.  The  500-pound 
(226.8  kg)  possession  limit  is  considered 
to  be  the  average  number  of  pounds  of 
haddock  per  trip  that  would  still  be 
caught  incidental  to  fishing  for  other 
species.  Although  any  possession  limit 
can  provide  incentive  to  target  a  species, 
500  pounds  (226.%  kg)  is  believed  to  be 
low  enough  to  discoiu^ge  targeting  if 
vessel  operators  comply  with  the  hmit. 
A  trip  Umit  could  also  encourage 
"highgrading,"  (i.e.,  filling  the  trip  Umit 
writh  the  highest  value  fish  and 
discarding  the  rest).  The  prevalence  of 
this  problem  will  depend  to  some  extent 
on  the  willingness  of  vessel  operators  to 
move  out  of  an  area  with  concentrations 
of  haddock.  Both  of  these  potential 
situations  will  be  closely  monitored  and 
appropriate  action  taken  by  the  Regional 
Director  in  the  event  they  are 
determined  to  be  problems.  Finally,  a 
trip  limit  is  expected  to  make 
enforcement  of  these  haddock  measures 
problematic.  Comphance  with  the 
measures  wiU  also  be  closely  monitored, 
and  should  enforceability  become 
compromised,  appropriate  action  will 
be  taken  by  the  Regional  Director, 
including  the  possibiUty  of 
implementing  a  prohibition  on  the 
possession  of  haddock  by  all  vessels.  To 
improve  enforceability,  this  rule 
prohibits  transfer  of  fish  at  sea.  requires 
haddock  to  be  stored  separately  from 
other  fish,  and  requires  aU  vessels  to 
carry  a  standardized  tote  so  the  amount 
of  haddock  on  board  can  be  measured 
at  sea. 

The  expansion  of  Closed  Area  II  in 
area  and  time  will  provide  additional 


28 


Federal  Register  /  Vol.  59.  No.  : 


protection  to  the  concentrations  of 
haddock  that  occur  in  the  area  in  this 
time  period.  The  January  closure  will 
ensure  that  haddock  beginning  to 
concentrate  in  the  area  are  provided  the 
hillest  protection.  The  expansion  in  size 
of  the  closed  area  is  based  on 
information  obtained  from  interviews 
with  fishermen,  which  indicate  that 
large  amounts  c^  haddock  are  taken  just 
outside  the  closed  area. 

Allowing  the  use  of  mobile  gear  in 
Closed  Area  I  is  justified  because  there 
have  been  few  if  any  haddock  present  in 
the  area  for  the  last  10  years.  This  has 
been  confirmed  by  research  trawl 
sur\'eys  conducted  by  the  NMFS 
Northeast  Fisheries  Science  Center 
(NEFSC).  The  closure  remains  in  effect 
for  sink  gillnet  gear  because  of  possible 
interaction  between  the  gear  and 
endangered  or  threatened  marine 
mammals. 

In  addition  to  the  expansion  and  early 
closure,  the  Secretary  has  determined 
that,  because  scallop  vessels  fish  in 
Closed  Area  II  during  the  period  when 
haddock  are  congregated  to  spawn,  all 
scallop  dredge  vessels  should  be 
prohibited  from  landing  or  possessing 
haddock  to  ensure  that  such  vessels  do 
not  target  these  concentrations  of 
haddock.  While  the  Council  requested 
that  the  Regional  Director  consider  the 
question  of  whether  scallop  dredges 
should  be  prohibited  from  the  area 
during  the  closure,  and  not  a 
prohibition  on  landings,  the  information 
provided  by  the  NEFSC  does  not 
support  precluding  scallopers  firom  the 
closed  area.  Therefore,  the  lesser  action 
is  taken  to  reduce  the  impact  on 
scallopers  yet  provide  some  protection 
to  spawning  haddock. 

The  Secretary  has  determined  that  it 
is  appropriate  to  include  a  pair  trawl 
prohibition  in  this  emergency  rule. 
Many  in  the  fishing  industry  believe 
that  a  prohibition  on  pair  trawl  gear  in 
the  multispecies  fishery  is  warranted  as 
an  emergency  measure  because  it  is  a 
highly  efficient  gear,  and  its  unlimited 
use  during  a  period  of  severely 
declining.haddock  and  cod  stocks  is 
count^roroductive  to  the  goal  of 
reducirffi  effort  in  an  overfished  fishery. 
Inforn^ion  from  the  NEFSC  for  1992 
indicates  that,  for  some  vessel  classes, 
catch  rates  increase  by  a  factor  of  5.85 
when  using  the  gear.  As  a  result,  there 
has  been  an  increase  in  its  use  in  recent 
years.  This  prohibition  is  also  included 
in  proposed  Amendment  5. 

Classification 

The  Secretary  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
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with  the  Magnuson  Act  and  other 
applicab  e  law. 

The  S(  cretary  finds  for  good  cause 
that  the  feasons  justifying  promulgation 
of  this  rule  on  an  emergency  basis  also 
make  it ;  mpracticable  and  contrary  to 
the  publ  c  interest  to  provide  notice  and 
opportui  lity  for  public  comment  upon, 
or  to  dehy  for  30  days  the  effective  date 
of  these  jmergency  regulations,  under 
the  prov  sions  of  sections  553(b)  and  (d) 
of  the  Ai  Iministrative  Procedure  Act. 
Howeve ;  all  of  the  measures  have 
received  some  public  comment  during 
Council  meetings  and  in  connection 
with  the  development  of  Amendment  5 
to  the  Fl  /fP.  Implementation  of  these 
emergency  measures  will  provide  much 
needed  immediate  protection  to  the 
decUnine  haddock  and  cod  stocks. 

This  rule  is  exempt  from  the 
requirertents  of  the  Regulatory 
Flexibility  Act  to  prepare  a  regulatory 
flexibility  analysis  because  the  rule  is 
issued  V  ithout  opportimity  for  prior 
public  c  )mment,  and  none  has  been 
prepare!  . 

List  of  £  ubjects  in  SO  CFR  Part  651 

Fishii  g,  Fisheries.  Vessel  permits  and 
fees. 

Dated;  December  27, 1993. 
Nancy  F(  «ter. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  tl  e  reasons  set  out  in  the 
preamb  e.  50  CFR  part  651  is  amended 
as  follow  vs: 

PART  6  >1— NORTHEAST 
MULTIS  REGIES  FISHERY 

1.  Thi !  authority  citation  for  part  651 
continu  iS  to  read  as  follows: 

Autha  ity:  16  U.S.C.  1801  et  seq. 

2.  In  1 651.2.  the  definitions  for 
bottom'  tending  gillnet  or  sink  gillnet 

di  edge  or  dredge  gear,  offload,  pair 
pair  trawling,  scallop  dredge 
tandard  box,  standard  tote,  and 
are  temporarily  added,  in 
Iphabdtical  order,  effective  January  3, 

th  rough  April  2, 1994,  to  read  as 


gear, 

trawl  01 

vessel, 

transfei 

a 

1994 

follows 


§651.2 


Definitions. 


Bottc  m-tending  gillnet  or  sink  gillnet 
means  my  gillnet,  anchored  or    . 
otherw  se,  that  is  designed  to  be, 
capable  of  being,  or  is  fished  on  or  near 


the  bottom  in  the  lower  third  of  the 
water  c  Dlumn. 

Dred  je  or  dredge  gear  means  gear 
consist  ng  of  a  mouth  frame  attached  to 
a  holdi  ig  bag  constructed  of  metal  rings, 
or  any  )ther  modification  to  this  design, 


that  can  or  is  used  in  the  harvest  of 
Atlantic  sea  scallops. 

Offload  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  fish  from  any 
vessel. 

Pair  trawl  or  pair  trawling  means  to 
tow  or  towing  a  single  net  between  two 
vessels  for  the  purpose  of,  or  that  is 
capable  of,  catching  multispecies 
finfish. 

Scallop  dredge  vessel  means  any 
fishing  vessel  that  uses  or  is  equipped 
for  using  dredge  gear  and  that  has  been 
issued  or  has  applied  for  a  Federal 
scallop  permit. 

Standard  box  means  a  box,  typically 
constructed  of  wax-saturated  cardboard 
or  wood,  designed  to  hold  125  poimds 
(56.6  kg)  of  fish  plus  ice,  and  that  has 
a  volume  of  not  more  than  5,100  cubic 
inches  (2.95  cubic  feet  or  83.57  cubic 
dm). 

Standard  tote  means  a  box  typically 
constructed  of  plastic,  designed  to  hold 
100  pounds  (45.3  kg)  of  fish  plus  ice, 
and  that  has  a  liquid  capacity  of  70 
Uters,  or  a  volume  of  not  more  than 
4320  cubic  inches  (2.5  cubic  feet  or 
70.79  cubic  dm). 

Transfer  means  to  begin  to  remove,  to 
pass  over  the  rail,  or  otherwise  take 
away  fish  from  any  vessel  and  move 
them  to  another  conveyance. 
***** 

3.  In  §651.7,  paragraphs  (a)(3).  (a)(4). 
(a)(5).  (a)(6).  (a)(7).  (b)(15),  (b)(16), 
(b)(17),  (b)(18).  (b)(19),  (b)(20),  and 
(b)(21)  are  temporarily  added  and 
paragraph  (b)(ll)  is  temporarily 
suspended  effective  January  3, 1994, 
through  April  2, 1994,  to  read  as 
follows: 

§651.7    Prohibitions. 

(a)*  •  • 

(3)  Land  haddock  from,  or  possess 
haddock  on  board,  a  sea  scallop  dredge 
vessel  as  specified  in  §  651.28(a). 

(4)  Land^  or  possess  on  board  a  vessel, 
more  than  500  pounds  (226.8  kg)  of 
haddock  as  specified  in  §  651.28(b)  or 
violate  any  of  the  other  provisions 
specified  in  §  651.28(b). 

(5)  Land  or  possess  multispecies 
finfish  harvested  by  means  of  pair 
trawling  except  under  the  provisions  of 
§  651.20(d). 

(6)  Fish  for  multispecies  finfish  by 
means  of  pair  trawling. 

(7)  Land,  offload,  remove,  or 
otherwise  transfer  or  attempt  to  land, 
offload,  remove,  or  otherwise  transfer 
fish  from  one  vessel  to  another  vessel. 

Q,)*    *    * 

(15)  Use.  set.  haul  back,  fish  with,  or 
have  on  board  a  vessel  a  sink  gillnet  in 
the  area  and  during  the  time  period 
described  in  §651. 21(c)(1). 
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(16)  Enter  the  area  described  in 

§  651.21(c)(2)  on  a  fishing  vessel  during 
the  time  period  specified  in 
§  651.21(c)(2),  except  as  specified  in 
§  651.21(c)(3). 

(17)  Land  haddock  from,  or  possess 
haddock  on  board,  a  sea  scallop  dredge 
vessel  as  specified  in  §  651.28(a). 

(18)  Land,  or  possess  on  board  a 
vessel,  more  than  500  pounds  (226.8  kg) 
of  haddock  in,  or  harvested  from,  the 
EEZ  as  specified  in  §  651.28(b)  or  violate 
any  of  the  other  provisions  specified  in 
§  651.28(b). 

(19)  Land  or  possess  multispecies 
finfish  harvested  in,  or  from,  the  EEZ  by 
means  of  pair  trawling,  except  under  the 
provisions  of  §  651.20(d). 

(20)  Fish  for  multispecies  finfish  in 
the  EEZ  by  means  of  pair  trawUng. 

(21)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offload,  remove  or  otherwise  transfer 
multispecies  finfish  from  one  vessel  to 
another  vessel,  imless  the  multispecies 
finfish  were  harvested  by  a  recreational 
fishing  vessel  or  such  vessels  have  not 
been  issued  a  Federal  multispecies 
permit  and  fish  for  multispecies  finfish 
exclusively  in  state  waters. 
***** 

4.  In  §  651.20.  paragraph  (g)  is 
temporarily  added  effective  January  3. 
1994,  through  April  2, 1994,  to  read  as 
follows: 

§  651 .20    Regulated  mesh  area  and  gear 
limitations. 

*        *        *        *        * 

(g)  No  vessel  issued  a  permit  under 
§  651.4  may  pair  trawl  for  multispecies 
finfish,  as  defined  under  §651.2,  except 
under  the  provisions  of  paragraph  (d)  of 
this  section. 

5.  In  §  651.21,  paragraphs  (a) 
introductory  text,  (a)(1),  (a)(2),  and  (a)(3) 
are  temporarily  suspended,  and 
paragraph  (c)  is  temporarily  added 
effective  January  3, 1994,  through  April 
2, 1994,  to  read  as  follows: 

§651.21    Closed  areas. 


of  February  through  May  in  the  area 
known  as  Closed  Area  I  (Figure  6), 
which  is  bounded  by  six  straight  lines 
connecting  the  following  points  in  the 
order  stated: 


(c)  Georges  Bank.  No  person  or  vessel 
may  fish  within  the  following  areas 
subject  to  the  conditions  and/or 
exceptions  of  this  section. 

(1)  Closed  Area  I.  No  fishing  vessel  or 
person  on  a  fishing  vessel  may  use.  set, 
haul  back,  fish  with,  or  have  on  board 
a  vessel  a  sink  gillnet  during  the  months 


Point 

Latitude 

Longitude 

CI1  

CI2 

CI3 

CI4 

CIS 

CIS 

CI1  

40°53'N. 
41"^' N. 
4r50'N. 
41  •se  N. 
41»30'N. 
41  "30'  N. 
40''S3'  N. 

es'sa'  W. 
eeosc  w. 

68''45'  W. 

egooc  w. 
egooo'  w. 

69'23'  W. 
68°S3'  W. 

(2)  Closed  Area  U.  No  fishing  vessel 
or  person  on  a  fishing  vessel  may  fish 
in,  or  be  in,  the  area  knovm  as  Closed  * 
Area  II  (Figure  6)  during  the  months  of 
January  through  May.  except  as 
specified  in  paragraph  (c)(3)  of  this 
section.  Closed  Area  n  is  bounded  by 
four  straight  Unes  connecting  the 
following  points  in  the  order  stated: 


Point 

Latitude 

Longitude 

cm  

41-00' N. 

6r20'  W. 

CII2  

41''00'  N. 

ee-as.s'  w. 

G5 

4ri8.6'N. 

66'>24.8'  W.  (the 
U.S.-Canada 

Maritime 
Boundary) 

CII3  

42*22' N. 

6r20'  W.  (the 
US-Canada 
Maritime 
Boundary) 

cm  

41*00' N. 

67»20'  W. 

(3)  Exceptions.  Paragraph  (c)(2)  of  this 
section  does  not  apply  to  persons  on 
fishing  vessels  or  fishing  vessels: 

(i)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters; 

(ii)  Fishing  with  or  using  dredges 
designed  and  used  to  take  scallops;  or 

(iii)  Seeking  safe  haven  from  storm 
conditions  in  waters  adjacent  to  the 
western  edge  of  Closed  Area  II.  Such 
fishing  vessels  may  transit  through 
Closed  Area  II  providing  that: 

(A)  Gale,  storm  or  hurricane 
conditions  are  posted  for  the  area  by  the 
National  Weather  Service; 

(B)  Such  vessels  do  not  fish  jn  the 
area; 

(C)  Fishing  gear  is  stowed  in 
accordance  with  §  651.20(f);  and 

(D)  The  vessel  provides  notice  to 
patrolling  U.S.  Coast  Guard  aircraft  or 
vessel  in  the  vicinity  of  Georges  Bank  by 
high  frequency  radio  (2.182  khz)  of  its 


intention  to  transit  the  closed  area  and 
the  time  and  position  when  the  vessel 
enters  the  area  and  the  time  and 
position  when  the  vessel  exits  the 
closed  area. 

6.  Sections  651.28  and  651.29  are 
temporarily  added  effective  January  3. 
1994.  through  April  2, 1994,  to  read  as 
follows: 

§  651 .28    Haddock  possession  NmH 

(a)  Scallop  dredge  vessels. 

(1)  No  person  owning  or  operating  a 
scallop  dredge  vessel  issued  a  permit 
under  §  651.4  may  land,  or  possess  on 
board  a  vessel,  haddock. 

(2)  No  person  operating  a  scallop 
dredge  vessel  may  possess  haddock  in, 
or  harvested  from,  the  EEZ. 

(b)  Other  vessels. 

(1)  No  person  owning  or  operating  a 
vessel  issued  a  permit  under  §  651.4 
may  land,  or  possess  on  a  vessel,  more 
than  500  pounds  (226.8  kg)  of  haddock. 

(2)  No  person  may  possess  on  a  vessel 
more  than  500  pounds  (226.8  kg)  of 
haddock  in,  or  harvested  from,  the  EEZ. 

(3)  Vessels  subject  to  the  haddock 
possession  Umit  shall  have  on  board  the 
vessel  at  least  one  standard  box  or  one 
standard  tote. 

(4)  The  haddock  stored  on  board  the 
vessel  shall  be  retained  separately  from 
the  rest  of  the  catch  and  shall  be  readily 
available  for  inspection  and  for 
measurement  by  placement  of  the 
haddock  in  a  standard  box  or  standard 
tote  if  requested  by  an  authorized 
officer. 

(5)  The  haddock  possession  limit  is 
equal  to  500  pounds  (226.8  kg)  or  its 
equivalent  as  measured  by  the  volume 
of  4  standard  boxes  or  5  standard  totes. 

§651.29    Transter-at-sea. 

(a)  Vessels  permitted  under  §651.4 
are  prohibited  from  transferring  or 
attempting  to  transfer  fish  from  one 
vessel  to  another  vessel. 

(b)  All  vessels  are  prohibited  frY)m 
transferring  or  attempting  to  transfer 
multispecies  finfish  from  one  vessel  to 
another  vessel. 

7.  Figure  2  to  part  651  is  temporarily 
suspended,  effective  January  3, 1994, 
through  April  2, 1994.  and  Figure  6  is 
temporarily  added  effective  January  3, 
1994.  through  April  2. 1994. 

BtUmC  CODE  3S10-2»-^ 
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Rgure  6:    Closed  Areas 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  part)cipate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  No.  PR-93-20] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation  . 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemalting  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  Part  11).  this 
notice  contains  the  substance  of  a 
petition  for  rulemaking  filed  by  the 
Experimental  Aircraft  Association, 
(EAA).  EAA  filed  this  petition  in  the 
form  of  notice  of  proposed  rulemaking, 
and  the  FAA  is  publishing  the  substance 
of  EAA's  proposal  verbatim,  in  order  to 
improve  the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  is  intended  to 
affect  the  legal  status  of  any  petition  or 
its  final  disposition.  The  FAA  is 
publishing  EAA's  petition  without 
comment  or  endorsement. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  March  4, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
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Chief  Counsel,  Attn:  Rules  Docket  No. 
27517,  800  Independence  Avenue.  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue, 'SW.,  Washington,  DC  20591; 
telephone  (?02)  267-3939. 

This  notice  is  published  pursuant  to  ' 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC  on  December ^2, 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel.  Regulations 
Division. 

Petitions  for  Rulemaking 

Docket  No.:  27517. 

Petitioner  Experimental  Aircraft 
Association.  

Regulations  Affected:  14  CFR  Part  61. 

Description  of  Rulechange  Sought: 
SUMMARY:  Experimental  Aircraft 
Association  (EAA)  submits  this  NPRM 
as  a  proposal  to  amend  several  sections 
of  the  Federal  Aviation  Regulations 
(FAR)  as  they  apply  to  student  and 
recreational  pilot  activity.  Specifically, 
student  and  recreational  pilots  will  be 
permitted  to  hold  at  least  a  current 
third-class  medical  certificate  issued 
under  part  67  of  this  chapter  or  certify 
that  he  or  she  has  no  known  medical 
defect  that  makes  him  or  her  unable  to 
pilot  an  aircraft,  all  certificated  pilots 
will  be  permitted  the  same  option  when 
,  exercising  the  privileges  of  a 
recreational  pilot  certificate.  Further, 
the  holder  of  a  flight  instructor 
certificate  with  an  appropriate  category 

AcciDEtgr  Summary 

[January  1, 1986  to  December  31.  1992) 


and  class  rating,  while  holding  at  least 
a  current  third-class  medical  certificate 
issued  under  part  67  of  this  chapter  or 
certifying  that  he  or  she  has  no  known 
medical  defect  that  makes  him  or  her 
unable  to  pilot  an  aircraft,  will  be 
permitted  to  instruct  student  pilots 
seeking  a  recreational  pilot  certificate  or 
the  holder  of  a  recreational  pilot 
certificate  seeking  advanced  training. 
The  proposed  amendments  will  permit 
additional  flight  activity,  encouraged 
increased  proficiency  by  lowering  the 
cost  of  recreational  flying  and  assist  in 
the  revitalization  of  general  and  sport 
aviation  by  relieving  a  burdensome  and 
expensive  regulation,  without  a 
degradation  of  aviation  safety  The 
Federal  Aviation  Administration  (FAA) 
publishes  this  NPRM  virithout  comment. 

Background 

Current  medical  certification 
requirements  have  existed  for  decades 
and  have  remained  unchanged  in  the 
face  of  medical  advancement.  In  fact, 
accident  summary  data  from  1986 
through  1992  indicates  that  the  _ 
percentage  of  accidents  involving 
medical  causal  factors  is  lower  for  those 
recreational  type  activities  that  do  not 
require  medical  certification  than  those 
activities  that  do  require  medical 
certification.  During  those  seven  years, 
there  were  761  accidents  in  lighter-than- 
air  aircraft  and  sailplanes.  These 
operations  do  not  require  FAA  medical 
certification.  Only  one  of  these  761 
accidents  showed  a  medical  cause 
resulting  in  a  .13%  of  total  accidents.  Of 
general  aviation  operations  requiring 
medical  certification,  there  were  46,976 
total  accidents.  99  of  which  (.21%) 
showed  medical  cause.  During  this  same 
time  frame,  medical  causal  accidents  as 
a  part  of  the  total  were  19%  for 
amateur-built  aircraft  and  16%  for 
airplanes  less  than  12.500  pounds  A 
safety  problem  is  not  evident  for  basic 
aircraft  used  for  limited  recreational 
purposes.  {See  the  following  chart) 


Lighter-than-air 

Sailplanes 

All  "No  Medical  Req." 


Total  accidents  all 
causes 


327 
434 
761 


Medical  cause  ac- 
ctdents 


^ 


Percent  oi  acci- 

oents  meoicai 

causal 


000 
0  23 
0  13 
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AcciDfeNT  Summary— Continued 

[Januan  1 ,  1986  to  December  31 ,  1992] 


Rotorerafl  

OVm  <  12.500  ... 
Other  >  laSOO  .- 

Amateur-built 

All  "Medical  Req.' 


Data  source:  Ben  Morrow  (ACE-103) 


This  proposal  would  amend  the 
regulations  to  permit  qualified  airmen  to 
operate  U.S.  registered  general  aviation 
airplanes  for  sport  and  recreational 
purposes  with  self-certification 
medicals.  Pilots  would  also  be 
permitted  to  receive  appropriate 
instruction  from  appropriately-rated 
individuals  with  an  active  interest  in 
small  aircraft  operated  for  sport  and 
recreation.  Current  requirements  for  a 
third  class  medical  certificate  for 
individuals  engaged  in  recreational 
Hying  m  small,  slow  airplanes  is 
without  justification  from  a  safety 
standpoint.  There  is  documented 
information  that  safety  is  not  being 
compromised  by  the  operation  of  other 
recreational  aircraft  (such  as  sailplanes 
and  hot  air  balloons)  as  well  as 
ultralight  vehicles  by  those  not 
regulatorily  encumbered  by  a 
requirement  for  a  third  class  medical 
certificate. 

There  is  widespread  concern  about 
the  current  health  and  future  growth 
opportunities  for  sport  and  general 
aviation.  Sport  and  general  aviation  are 
the  foundation  of  the  entire  air 
transportation  system  in  the  United 
States.  The  activities  of  sport  and 
general  aviation  provide  the  suppvort  of 
the  aviaUon  infrastructure  including 
maintenance,  airport  operators,  airport 
service  companies  (fixed  base 
operators),  and  the  pipeline  of 
requirement  replacement  parts.  It  is 
general  and  sport  aviation  that  provide 
the  mvoivement  of  the  majority  of 
individuals  mvolved  in  aviation; 
provide  the  training  necessary  for  all 
segments  of  aviation,  including 
business,  corporate,  commercial  and 
military  aviation;  and  provide  the 
proficiency  for  most  flight  personnel. 

Trends  and  statistics  of  new  airplane 
manufacturing  and  pilot  certificates 
issued  are  well  known  to  the  FAA  and 
to  the  aviation  community.  These 
statistics  along  with  a  deteriorating 
condition  of  airport  facilities  availability 
clearly  show  the  current  state  of  a^airs 
for  general  aviation. 


Total  accidents  all 
causes 


2126 

36831 

5983 

2036 

46976 


Medical  cause  ac- 
cidents 


5 
58 

32 

4 
99 


Percent  of  acci- 
dents medteai 
causal 


0.24 
0.16 
0.53 
0.20 
021 


Well  pi  iblicized  as  contributing 
factors  to  this  condition  are  issues  of 
product  1  abiUty  for  aircraft  and  parts 
manufact  iring,  and  operating  cost 
factors.  C  ther  major  factors — not  so  well 
publicize  1 — are  those  of  regulatory 
burden  a:  id  costs.  These  regulatory  costs 
continue  to  increase  through 
requirem  mts  for  additional  flight 
training,  nandatory  equipment  m 
aircraft,  mandatory  inspections  and 
airspace  fequiring  avoidance  which 
results  in!  added  flight  time  and 
operating  expense.  All  of  these 
economis  cost  factors  are  doubly 
burdensome  on  the  recreational  segment 
of  general  aviation  since  these  costs  are 
not  deductible  or  justified  as  a 
"businesf  expense."  Opening  the 
opportunity  of  flight  tlut>ugh  this 
amendment  could  assist  in  reversing  the 
negative  trends  in  general  aviation. 

The  Proijosal 

This  NrRM  proposes  to  amend  part 
61  of  thelFAR  (14  CFR  Part  61)  to  permit 
student  pilots  seeking  a  recreational 
pilot  ceriificate,  the  holder  of  a 
recreational  pilot  certificate,  and  those 
appropriately  certificated  pilots  (private, 
commercial  and  airline  transport  pilot) 
while  exercising  the  privileges  of  a 
recreatioiial  pilot  certificate  to  operate 
U.S.  regist^«d  general  aviation  aircraft 
(as  Iimittd  by  the  recreational  pilot 
certificatie)  with  at  least  a  third  class 
medical  certificate  issued  under  part  67 
of  the  F/  R  or  to  certify  that  he  or  she 
has  no  k  lown  medical  defects  that 
makes  h  m  or  her  unable  to  pilot  an 
aircraft.  Additionally,  a  certificated 
flight  in!  tructor  with  at  least  a  third 
class  me  lical  certificate  issued  under 
,  part  67  c  f  the  FAR  or  certify  that  he  or 
she  has  ]  lo  known  medical  defects  that 
makes  h  m  or  her  imable  to  pilot  an 
aircraft  may  give  flight  instruction  to 
student  )ilots  seeking  a  recreational 
pilot  C6I  ificate  or  the  holder  of  a 
recreatic  nal  pilot  certificate  seeking 
advanced  training. 

The  exercise  of  the  recreational  pilot 
privilegi  IS  permitting  flight  without  the 
require!)  lent  for  a  third  class  medical 


certification  will  continue  to  be  very 
limited  in  scope.  Section  61.101 
"Recreational  pilot  privileges  and 
limitations"  presently  states: 

(a)  A  recreational  pilot  may — 

(1)  Carry  not  more  than  one 
passenger;  and 

(2)  Share  the  operating  expenses  of 
the  flight  with  the  passenger. 

(3)  Act  as  pilot-in-command  of  an 
aircraft  only  when — 

(i)  The  flight  is  within  50  nautical 
miles  of  an  airport  at  which  the  pilot 
has  received  ground  and  flight 
instruction  from  an  authorized 
instructor  certificated  under  this  part; 

(ii)  The  flight  lands  at  an  airport 
within  50  nautical  miles  of  the 
departure  airport;  and 

Uii)  The  pilot  carries,  in  that  pilot's 
personal  possession,  a  logbook  that  has 
been  endorsed  by  the  instructor 
attesting  to  the  instruction  required  by 
paragraph  (a)(3)(i)  of  this  section. 

(b)  Except  as  provided  in  paragraphs 
(f)  and  (g)  of  this  section,  a  recreational 
pilot  may  dot  act  as  pilot-in-command 
of  an  aircraft — 

(1)  That  is  certificated— 

(i)  For  more  than  four  occupants, 
(ii)  With  more  than  one  powerplant; 
(iii)  With  a  powerplant  of  more  than 
180  horsepower;  or 
(iv)  Witn  retractable  landing  gear. 

(2)  That  is  classified  as  a  ghder. 
airship,  or  balloon; 

(3)  That  is  carrying  a  passenger  or 
property  for  compensation  or  hire; 

(4)  For  compensation  or  hire; 

(5)  In  furtherance  of  a  business; 

(6)  Between  sunset  and  sunrise; 

(7)  In  airspace  in  which 
comm-jnication  vdth  air  traffic  control 
is  required; 

(8)  At  an  ahitude  of  more  than  10,000 
feet  MSL  or  2,000  feet  AGL,  whichever 
is  higher; 

(9)  When  the  flight  or  surface 
visibility  is  less  than  3  statute  miles; 

(10)  Without  visual  reference  to  the 
surface; 

(11)  On  a  flight  outside  the  United 
States; 

(12)  To  demonstrate  that  aircraft  in 
flight  to  a  prospective  buyer; 
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(13)  That  is  used  in  a  passenger- 
canying  airfift  and  sponsored  by  a 
charitable  organization;  and 

(14)  That  is  towing  any  object. 

(c)  A  recreational  pilot  may  not  act  as 
a  required  pilot  flight  crew  member  on 
any  aircraft  for  which  more  than  one 
pilot  is  required  by  the  type  certificate 
of  the  airtiaft  or  the  regiilations  under 
which  the  flight  is  conducted,  except 
when  receiving  flight  instruction  from 
an  authorized  flight  instructor  on  board 
an  airship  and  no  person  other  than  a 
required  flight  crew  member  is  carried 
on  the  aircraft. 

(d)  A  recreational  pilot  who  has 
logged  fewer  than  400  flight  hours  and 
who  has  not  logged  pilot-in-command 

^me  in  an  aircraft  within  the  preceding 
180  days  may  not  act  as  pilot-in- 
command  of  an  aircraft  until  the  pilot 
has  received  flight  instruction  from  an 
authorized  flight  instructor  who  certifies 
in  the  pilot's  logbook  that  the  pilot  is 
competent  to  act  as  pilot-in-command  of 
the  aircraft.  This  requirement  can  be 
met  in  combination  with  the 
requirements  of  section  61.56  and  61.57 
at  the  discretion  of  the  instructor. 

(e)  The  recreational  pilot  certificate 
issued  under  this  subpart  carries  the 
notation  "Holder  does  not  meet  ICAO 
requirements." 

(f)  For  the  purpose  of  obtaining 
additional  certificates  or  ratings,  while 
under  the  supervision  of  an  authorized 
flight  instructor,  a  recreational  pilot  may 
fly  as  sole  occupant  of  an  aircraft — 

(1)  For  which  the  pilot  does  not  hold 
an  appropriate  category  or  class  rating; 

(2)  Witnin  airspace  that  requires 
commimication  with  air  traffic  control; 
or 

(3)  Between  sunset  and  sunrise, 
provided  the  flight  or  surface  visibihty 
is  at  least  5  statute  miles. 

(g)  In  order  to  fly  solo  as  provided  in 
paragraph  (f)  of  this  section,  the 
recreational  pilot  must  meet  the 
appropriate  aeronautical  knowledge  and 
flight  training  requirements  of  section 
61.87  for  that  aircraft.  When  operating 
an  aircraft  under  the  conditions 
specified  in  paragraph  (f)  of  this  section, 
the  recreational  pilot  shall  carry  the 
logbook  that  has  been  endorsed  for  each 
flight  by  an  authorized  pilot  instructor 
who — 

(1)  Has  given  the  recreational  pilot 
instruction  in  the  make  and  model  of 
aircraft  in  which  the  solo  flight  is  to  be 
made; 

(2)  Has  found  that  the  recreational 
pilot  has  met  the  applicable 
reguirements  of  section  61.87;  and 

(3)  Has  found  that  the  recreatioi/pilot 
is  competent  to  make  solo  flights 
accordance  with  the  logbook 
endorsement. 


and 

itioiypil 
Its  ui 


(h)  Notwithstanding  paragraph 
61.101(a)(3),  a  recreational  pilot  may  for 
the  purpose  of  obtaining  an  additional 
certificate  or  rating,  while  under  the 
supervision  of  an  authorized  fli^ 
instructor,  act  as  pilot-in-command  of 
an  aircraft  on  a  flight  in  excess  of  50 
nautical  miles  from  an  airport  at  which 
flight  instruction  is  received  if  the  pilot 
meets  the  flight  training  requirements  of 
section  61.93  and  in  that  pilot's 

Eerscmal  possession  is  the  logbook  that 
as  been  endorsed  by  an  authorized 
instructor  attesting  that: 

(1)  The  recreatioQal  pilot  has  received 
instruction  in  solo  cross-country  flight 
and  the  training  described  in  section 
61.93  apphcable  to  the  aircraft  to  be 
operated,  and  is  competent  to  make  solo 
cross-country  flights  in  the  make  and 
model  of  aircraft  to  be  flown,  and 

(2)  The  instructor  has  reviewed  the 
student's  preflight  planning  and 
preparation  for  the  specific  solo  cross- 
country flight  and  the  recreational  pilot 
is  prepared  to  make  the  flight  safely 
tmder  the  known  drcumstances  and 
subject  to  any  conditions  listed  in  the 
logbook  by  the  instructor. 

The  only  amendments  to  section 
61.101  by  this  proposal  would  be  to 
provide  for  the  removal  of  the  50 
nautical  mile  limitation  as  an  option  for 
the  holder  of  a  recreational  pilot 
certificate.  To  remove  this  limitation  the 
recreational  pilot  woidd  be  required  to 
meet  the  flight  training  requirements  of 
section  61.93,  the  aeronautical 
experience  requirements  of  sections 
61.109(a)  (1)  and  (b)  or  61.113(a)(1)  (i) 
and  (a)(2)(i),  as  appropriate,  and 
receives  and  endorsement  from  an 
authorized  flight  instructor  in  his  or  her 
logbook  to  remove  the  50  mile 
limitation. 

It  is  proposed  that  any  certificated 
pilot  exercising  the  flight  privileges  of  a 
recreational  pilot  certificate  would  be 
hmited  by  the  privileges  and  limitations 
of  a  recreational  pilot  certificate.  These 
limitations  provide  an  equivalent  level 
of  safety  in  that  operations  of  basic 
aircraft  for  sport  and  recreation  only  are 
permitted.  Of  course,  for  those  pilots 
who  have  received  flight  training  and 
certification  for  cross-country,  night 
flight  and  flight  into  airspace  requiring 
coifimunication  with  air  traffic  control — 
private,  commercial  and  airline 
transport — those  specific  recreational 
pilot  limitations  would  not  apply. 

EAA  unequivocally  states  mat  this 
rulemaking  does  not  promote  the 
operation  of  aircraft  envisioned  under 
this  proposed  amendment  to  part  61 
could  only  arise  out  of  the  exercise  of 
an  FAA  pilot  certificate,  the  customary 
self-certification  of  a  proper 
physiological  condition  prior  to  flight 


will  ensure  aircraft  operations  by  only 
medically  qualified  airmen.  Further,  the 
usual  pilot-peer-group  observation,  as 
well  as  typical  FAA  surveillance 
activities,  will  act  as  a  cr^s-cfaeck  to 
identify  the  rare  individual  who,  when 
not  medically  qualified,  might  attempt 
to  operate  an  aiicreft. 

EAA  endorses  and  encourages  all 
FAA  enforcement  efforts  which  promote 
safis  flying  activities.  Flying  is  a 
privilege  which  requires  responsibility 
on  the  part  of  the  airmen.  Historically, 
those  who  have  invested  the  time  and 
money  to  earn  an  FAA  Airman 
Certificate  display  the  responsibility  to 
avoid  operations  which  could  lead  to 
the  loss  of  that  certificate.  Those 
unwilling  to  act  accordingly  can  lose 
their  privileges  to  FAA  enforcement 
measures.  While  EAA  promotes  the 
expansion  of  flying  privileges  to  a 
greater  number  of  participants,  it  does 
not  endorse  flight  by  those  medically 
Tinquahfied  to  act  as  pilot-in-command 
of  an  aircraft. 

It  should  be  specifically  noted  that  the 
federal  government,  in  section  67, 19(c), 
already  acknowledges  the  need  for  a 
private  pilot  "to  accept  reasonable  risks 
to  his  or  her  person  and  property  that 
is  not  acceptable  in  the  exercise  of 
commercial  or  airUne  transport 
privileges  ..."  Further,  a  pilot  must 
"self  certify"  his  or  her  physiological 
condition  ror  the  safe  conduct  of  each 
flight  prior  to  exercising  the  privileges 
of  anypilot  certificate.  The  immediate 
proposal  is  based  on  these  existing 
regulations. 

Additional  Issues  and  Statements 

There  are  a  number  of  issues 
concerning  the  subject  of  flight 
instruction  under  this  amendment. 
These  include  medical  qualifications  of 
the  individual  providing  the  instruction, 
documentation  for  student  pilot 
certification  and  transition  of  an 
individual  instructed  only  for 
recreational  pilot  purposes  to  a  fully- 
privileged  private  pilot. 

There  has  been  discussion  as  to  w^hat 
qualifications  will  be  necessary  to 
provide  instruction  in  this  situation. 
This  question  has  arisen  largely 
because:  a  number  of  sportplane  models 
currently  undergoing  FAA  certification 
have  been  available  in  the  past  as  "two- 
place  ultralight  trainers;"  and,  under  an 
exemption  to  the  FARs  for  flight 
instruction,  individuals  without  an  FAA 
flight  instructor  certificate  and  FAA 
medical  certificate  have  been  permitted 
to  provide  flight  instruction. 

Since  under  the  amendments  called 
for  in  this  NPRM,  the  aircraft  will  be  a 
certificated  airplane  being  operated  by  a 
certificated  pilot  or  candidate  for  a 
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pilot's  certificate,  flight  instruction 
would  be  appropriately  given  an 
individual  holding  an  FAA  flight 
instructor  certificate.  The  medical 
certification  of  a  flight  instructor  in  this 
situation  will  be  as  currently  required 
by  the  FAR.  Section  61.19(d)(1) 
provides  that  "a  flight  instructor 
certificate  is  effective  only  while  the 
holder  has  a  current  pilot  certificate  and 
a  medical  certificate  appropriate  to  the 
pilot  privileges  being  exercised  ..." 
Therefore,  an  individual  with  a  current 
CFI  certificate,  and  otherwise 
appropriately  rated,  but  without  a 
medical  certificate,  could  provide 
instruction  to  a  candidate  for  a 
recreational  pilot  certificate  or  to  the 
holder  of  a  recreational  pilot  certificate 
seeking  additional  training. 
Additionally,  current  regulations  permit 
that  flight  instructions  can  be  provided 
by  a  CFI  without  a  valid  medical 
certificate  if  that  instruction  is  being 
provided  to  a  certificated  individual 
with  a  current  medical  certificate  who  is 
queriified  to  serve  as  pilot-in-command 
of  that  aircraft.  An  example  of  this 
would  be  a  "make  and  model"  check- 
out or  a  biennial  or  annual  flight  review. 

Further,  this  amendment  would  not 
preclude  an  individual  from  providing 
ultralight  vehicle  flight  instruction 
under  an  FAA-recognized  ultraUght 
training  program  in  a  vehicle  make  and 
model  identical  to  a  sportplane  that  is 
being  operated  legally  as  an  ultralight 
vehicle  trainer.  Therefore,  this  action 
should  in  no  way  affect  the  existence  of 
ultralight  vehicle  trainer.  Therefore,  this 
action  should  in  no  way  affect  the 
existence  of  ultralight  vehicle  trainings 
opponunities  for  individuals 
participating  in  any  FAA-recognized     V 
ultralight  training  programs. 

As  this  amendment  would  eliminate 
the  need  for  the  paperwork  involved  in 
the  issuance  of  a  third  class  medical, 
there  would  need  to  be  a  method 
provided  for  documenting  the  student 
pilot  status.  Currently  a  medical 
certificate  (issued  by  an  AME)  has  a 
dual  purpose  of  providing  a  student 
pilot's  license  after  appropriate 
endorsements  by  a  flight  instructor.  A 
replacement  of  this  method  would  have 
to  be  provided.  EAA  recommends  the 
system  currently  in  place  for  sailplane 
student  pilots,  with  the  student  pilot 
license  being  issued  by  an  FAA 
inspector  or  designated  pilot  examiner. 

The  final  issue  is  that  of  transition  by 
an  individual  from  recreational  pilot 
privileges  to  a  private  pilot  certificate. 
Should  an  individual  desire  to  expand 
to  the  full  privileges  of  a  private  pilot 
(for  example,  to  operate  at  night  and/or 
in  areas  requiring  communication  with 
air  traffic  control),  additional  flight 


other 
toward] 


instruct  lon.  logbook  entries  and 
examin  ition  as  currently  delineated  in 
the  FAI  a  would  be  required.  All 
instructiional  fUght  hours  received  and 
hours  would  be  credited 
any  regulations  necessary  to 
for  the  additional  privileges. 


Ic  ^ed  I 


provide 

Regulat  Dry  Evaluation 

Regulai  ory  Evaluation  Summary 

This  I  lection  summarizes  the 
regulate  ry  evaluation  on  the  proposed 
amendi  lents  to  14  CFR  part  61 — to 
provide  expanded  recreational  flight 
privileges.  This  summary  and  full 
regulatory  evaluation  quantifj',  to  the 
extent  dracticable,  estimated  costs  to  the 
private  sector,  consumers,  and  Federal, 
State  and  local  governments  as  well  as 
anticipated  benefits. 

Execitive  Order  12291,  February  17, 
1981,  directs  Federal  agencies  to 
promuKate  new  regulations  or  modify 
existing  regulations  only  if  potential 
benefits  to  society  for  each  regulatory 
change  outweighs  potential  costs.  The 
Executjtve  Order  requires  the 
prepan  tion  of  a  Regulatory  Impact 
Analys  s  of  all  "major"  rules  except 
those  responding  to  emergency 
situatic  ns  or  other  narrowly  defined 
emerge  icies.  A  "major"  rule  is  one  that 
is  likel; '  to  result  in  an  annual  e^ect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
signific  ant  adverse  effect  on 
compel  ition,  or  that  is  highly 
controt  ersial. 

This  proposed  rule  iMiot  "major"  as 
defined  in  the  Executive  Order; 
therefok'e,  a  full  regulatory  impact 
analysis  that  includes  the  identification 
,/and«vi  iluation  of  cost-reducing 
altema  ives  to  this  proposed  rule  has 
not  be<  n  prepared.  This  section  contains 
a  Regu  atory  Flexibility  Determination 
require  d  by  the  Regulatory  Flexibility 
Act  (P.  ^.  96-354)  and  an  International 
Trade  mpact  Assessment. 


Benefii 


'It 


Acti 
regulai 


Analysis 


ty  under  the  amended 
on  would  be  limited  to 
recreational  pilot  privileges  and 
limitat  ons.  The  equivalent  level  of 
safety '  vill  be  assured  due  to  a  number 
of  fact(  irs: 

•  Tl  e  flight  activities  proposed 
compa  "e  reasonably  with  the 
compl  ixity  of  existing  operations  of  hot 
air  bal  oons,  gliders  and  motorized 
gUders  —that  is,  for  recreational 
purpo!  es  (and  appropriate  flight 
instru<  tion)  only.  Other  private  pilot, 
commi  srcial  and  airline  transport  pilot 
priviU  ;es  include  the  opportunity  for 
IFR  op  srations  and  operation  of 
compl  }x  aircraft.  These  complexities 


which  include  higher  stress  situations 
than  recreational  flying,  would  not  be 
permitted  under  the  amended 
regulation;  thereby  ensuring  a  current 
level  of  safety  for  those  operations. 

•  This  amendment  would  permit 
holders  of  airman  certificates  to  operate 
airplanes  of  less  complexity  that  are 
currently  operated  by  those  same 
individuals.  The  amendment  would 
permit  certificated  private  pilots,  for 
example,  to  operate  a  simple,  hght 
sportplane  or  equivalent  without  a  valid 
third  class  medical  certificate.  The 
complexity  of  the  operation  would,  in 
fact,  be  hmited  by  the  regulations 
governing  recreational  pilots.  If  such  an 
individual  does  hold  an  appropriate 
FAA  medical  certificate,  they  may 
exercise  the  full  privileges  of  their 
certificate  in  any  aircraft  in  which  they 
are  rated. 

•  Operation  under  this  amendment 
would  be  limited  to  sport  and 
recreational  purposes  only  with  the 
xmderstanding  that  flight  instruction 
could  be  received  by  such  an  individual 
in  furtherance  of  these  limited 
privileges. 

•  An  equivalent  level  of  safety  should 
also  be  evident  since  the  operation  of 
mechanically  similar  two-seat  aircraft 
has  been  ongoing  for  a  number  of  years 
(in  ultralight  flight  training  under 
exemptions  to  Part  103  of  the  FAR) 
without  any  significant  accident  or 
incidents  caused  by  pilot  incapacitation. 

Further,  safety  would  be  enhanced  as 
a  result  of  the  increased  flying  that  will 
be  promoted  by  this  regulatory  relief.  It 
is  commonly  known  that  increased 
proficiency  contributes  to  safe  flight 
operations.  By  the  encouragement  of 
more  flight  activity,  this  proposal  will 
improve  aviation  safety. 

This  amendment  is  in  the  public 
interest  in  that  it  serves  as  only  an 
option — not  a  requirement — for 
appropriately  qualified  individuals  to 
operate  aircraft  with  specific 
limitations.  In  this  regard,  the  requested 
action  would  not  serve  as  a  burden  nor 
infringement  on  any  other  individual  or 
group  of  individuals. 

Finally,  the  amendment  would  be  the 
opportunity  to  assist  in  the 
revitalization  of  the  economically 
distressed  general  aviatiou  industry. 
Singularly,  the  requested  action  will  not 
fix  all  of  general  aviation  ills,  however, 
in  conjunction  with  and  support  of 
other  activities,  such  as  the  eminent 
availability  of  new  aircraft  models 
under  the  primary  category  sportplane 
certification  opportunities,  the  proposal 
will  serve  a  vital  function  in  the  larger 
picture  of  general  aviation 
revitalization.  As  noted  earlier,  general 
and  sport  aviation  are  the  foundation 
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upon  which  the  United  States  air 
transportation  system  rests.  This 
community  provides  the  flight  training, 
proficiency  and  infrastructure  support 
that  comprise  the  total  system. 
Additional  justification  of  the  public 
value  of  healthy  general  aviation 
activity  in  the  United  States  can  be 
found  in  the  FAA's  General  Aviation 
Action  Plan. 

Cost  Analysis 

Considerable  regulatory  and  economic 
relief  would  be  provided  by  this 
amendment.  It  is  conservatively 
estimated  that  ten  percent  of  all 
certificated  pilots  would  take  advantage 
of  the  reduced  regulatory  burden  of  this 
amendment  in  exchange  for  the  hmited 
recreational  privileges.  Assuming  a 
third  class  medical  examination  to  cost 
$50.00.  this  amendment  to  the 
regulation  would  reHeve  $3,415  million 
in  regulatory  cost  every  two  years  (based 
on  683,000  pilots).  Additionally,  the 
thousands  of  pilots  that  have 
discontinued  flying  and  certificated 
flight  instructors  who  have 
discontinued  instructing  over  the 
for  a  variety  of  personal  and  fiscal 
reasons,  may  be  encouraged  to  return  to 
the  ranks  of  those  enjoying  flying  as  a 
recreational  outlet  and  teaching  flying  at 
that  level.  This  would  also  provide  tens 
of  thousands  of  dollars  of  regulatory 
relief  per  year. 

Added  pubUc  benefit  would  be  gained 
by  eventual  reduction  in  FAA 
manpower  to  administer  the  airmen 
medical  certification  records.  While  this 
"government  cost  savings  may  not  occur 
during  the  near  term,  eventually  the  rule 
change  would  reduce  the  administrative 
burden  of  medical  certification  for 
certain  limited  fUght  activities  thereby 
reducing  costs  for  the  FAA. 

Paperwork  Reduction  Act 

In  accordance  with  the  Pa^rwork 
Reduction  Act  of  1980  (Pub.  L.  96-511, 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Govenunent  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  small  entities  that  this 
amendment  could  potentially  affect  are 
the  aviation  service  providers  (fixed 
base  operators)  and  suppliers  of  general 
aviation  parts.  These  providers  and 
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suppliers  wrill  be  positively  afCacted  by 
the  increased  flisbt  activity  that  results 
from  this  rulemaking.  The  additional 
reqxiirement  for  replacement  parts,  fuel. 
flight  training  and  maintenance  services 
will  be  a  positive  economic  benefit  from 
the  flight  activity. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  have 
negligible  effect  on  the  sale  of  foreign 
aviation  products  or  services  in  the 
United  States.  However,  there  could  be 
a  positive  indirect  impact  on  the  sale  of 
U.S.  products  or  services  in  foreign 
countries.  This  Indirect  benefit  will 
result  from  the  positive  impact  this 
regulation  will  have  on  the  fiscal  health 
of  U.S.  product  and  service  providers  as 
an  outcome  of  Increased  Oight  activity. 

Federalism  Implications 

This  proposed  regulation  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  amongthe  various 
levels  of  government.  Therefore,  ha 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  assessment 
is  not  warranted. 

Conclusion 

In  view  of  the  overall  benefit  to 
aviation,  EAA  believes  that  the 
proposed  rule  to  provide  expended 
recreational  flight  privileges  is  cost- 
beneficial.  For  the  reasons  discussed 
under  "Regulatory  Evaluation,"  EAA 
has  determined  that  this  proposed 
regulation  is  not  a  "major  rule"  under 
Executive  Order  12291  and  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979).  It  is 
certified  that  this  proposal,  if  adopted, 
would  have  a  positive  impact  on  a 
number  of  small  entities. 

A  summary  of  the  petitioner's 
proposed  changes  follows: 

§  61.3(c)    N4edical  certificate.  Except  for 
free  balloon  pilots  piloting  balloons,  glider 
pilots  piloting  gliders,  and  pilots  piloUng 
aircraft  while  exercisins  the  privileges  and 
limitations  in  §61  101  for  recreational  pilot, 
no  person  may  •  •  • 

861.83(c)    Hold  at  least  a  current  third- 
class  medical  certificate  Issued  under  part  87 
of  this  chapter,  or,  In  the  case  of  glider  or  free 
balloon  operations  or  while  seeking  a 
recreational  pilot  certificata.  certify  that  he  or 
she  has  do  known  •  •  • 

$  61 .85(b)    An  FAA  operations  inspector 
or  designated  pilot  examiner,  accompanied 
by  a  current  FAA  medical  certificate,  or  in 
the  case  of  an  application  for  a  glider  or  bee 
balloon  or  recreetional  pilot  certificate  H  may 
be  accompanied  *  •  • 

$  61.96(c)    Hold  at  feast  a  curraat  third- 
class  medkal  certificate  issued  under  part  67 


of  this  chapter  or  certify  that  he  or  she  has 
no  known  medical  defect  that  makes  him  or 
her  unable  to  pilot  the  aircraft. 

§  61.103(3)    Except  as  provided  in 
paragraph  (1)  of  this  section,  act  as  pilot-in- 
command  •  •  • 

$61,101(1)    NotwitbMadiagpa^npb 
61.101(a)(3),  a  raciMtloaai  pilot  may  operate 
an  aircraft  in  excess  of  50  nautical  oiiles 

without  auUiorization  by  a  flight  instructor 
for  each  flight  when  the  pilot  meets  the  flight 
training  requlremenu  of  S  61.93.  th^ 
aeronauficaJ  experience  requirements  of 
S61.109(aKl)  and  (b)  or  61.11 3fa)(lKi)  and 
(a}(2)(l],  as  appropriate,  and  receives  an 
endorsement  in  his  or  her  logbook  to  remove 
the  SO  mile  limitation  from  an  authorized 
flight  instructor., 

(FR  Doc.  93-31871  FUed  12-30-93;  8:45  am] 
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14  CFR  Part  39 
[Docket  No.  93-ANE-48] 

Airworthiness  OtrsctivM;  Tsxtron 
Lycoming  Reciprocating  Engines 

ACENCY:  Federal  Aviation 
Admiiustratiqn,  DOT. 

ACTION:  Notice  of  proposed  ndemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Textron  Lycoming  reciprocating 
engines,  that  currently  requires 
replacement  of  sintered  Iron  impellers 
in  oil  pumps.  This  action  woula 
continue  to  require  replacement  of 
sintered  iron  impellers,  but  would  also 
require  replacement  of  aluminum 
impellers.  This  proposal  is  prompted  by 
reports  of  additional  oil  pump  failures 
caused  by  aluminum  impellers,  which 
do  not  have  the  reliabihty  of  the 
hardened  steel  impellers.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  an  oil  pump  fail\ire 
due  to  impeller  failure,  which  could 
result  in  an  engine  failure. 
DATES:  Comments  must  be  received  by 
March  4,  1994. 

ADDRESSES:  Submit  comments  In 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  Na 
93-ANE-48. 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  fai 
the  proposed  rule  may  be  obtained  from 
Textron  Lycoming.  Reciprocating 
Engine  Division.  6S2  Oliver  St.. 
Williamsport.  PA  17701.  This 
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information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOn  FURTHER  INFORMATION  CONTACT: 
Nicholas  Minniti,  Aerospace  Engineer, 
New  York  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
181  South  Frankhn  Ave.,  Room  202, 
Valley  Stream,  NY  11581;  telephone 
(516)  791-7421.  fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  'fefter  the  closing  date  for  comments, 
in  the  Rules  DockeK^or  examination  by 
interested  persons.  AYeport 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-48."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-48. 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion: 

On  August  14, 1981,  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  81-18-04,  Amendment  39-4199  (46 
FR  43134,  August  27, 1981),  to  require 
replacement  of  sintered  iron  oil  pump 
impellers  and  oil  pump  shafts  with 
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impellers  and  shafts  made  of  aluminum 
or  harden  ed  steel  in  certain  Textron 
Lycominj  reciprocating  engines.  That 
action  wi  s  prompted  by  reports  of  oil 
pump  fai  ures.  Subsequent  to  the 
publicatii  >n  of  AD  81-18-04,  the  FAA 
issued  tvi  o  revisions  to  AD  81-18-04 
they  are:  J1-18-04R1,  Amendment  39- 
4258  (46  FR  56157,  November  16, 1981), 
effective  November  19i'1981,  and  AD 
81-18-0^  R2,  Amendment  39-4395  (47 
FR  23691 .  June  1. 1982),  effective  June 
7, 1982. '  "hat  condition,  if  not  corrected, 
could  res  iilt  in  an  oil  pump  failure  due 
to  impell  ir  failure,  which  could  result 
in  an  en{  ne  failure. 

Since  t  le  issuance  of  AD  81-18-04R2, 
the  FAA  has  received  reports  of 
additional  oil  pump  failures.  The  FAA 
has  deteitnined  that  some  sintered  iron 
impelleri  and  shafts  are  still  in  service, 
as  some  engines  have  not  reached  the 
replaceraient  time  specified  in  that  AD. 
The  FAA  has  also  determined  that  the 
aluminui  n  impellers  and  shafts  do  not 
have  the  reUability  of  the  hardened  steel 
impeller!  and  shafts.  Therefore, 
aluminu<n  impellers  and  shafts  must  be 
replaced  with  hardened  steel  impellers 
and  shaf  s  after  no  more  than  750  hours 
time  in  s  jrvice. 

The  Ti  lA  has  reviewed  and  approved 
the  techx  ical  contents  of  the  following 
service  b  iiUetins  (SB):  Avco  Lycoming 
SB  No.  3  31,  Revision  C,  dated 
Novemb  ir  7, 1975;  Avco  Lycoming  SB 
No.  385,  Revision  C,  dated  October  3, 
1975;  A\  CO  Lycoming  Textron  SB  No. 
454.  Rev  sion  B,  dated  January  2, 1987;    ' 
Avco  Ly  :oming  Textron  SB  No.  455, 
Revision  D.  dated  January  2. 1987;  and 
Textron  .ycoming  SB  No.  456,  Revision 
F.  dated  February  8, 1993.  These  SB's 
describe  procedures  for  replacing 
sintered  iron  and  aluminum  impellers 
and  sha  ;s  with  hardened  steel  impellers 
and  sha  ts. 

Since  m  xmsafe  condition  has  been 
identifie  d  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  des  gn.  the  proposed  AD  would 
superset  e  AD  81-18-04  R2  to  require 
replacin  j  sintered  iron  and  aluminum 
impellei  s  and  shafts  with  hardened  steel 
impellei  s  and  shafts.  Engines  affected 
by  Text  on  Lycoming  SB  No.  456. 
Revisioi  F,  dated  February  8. 1993. 
must  ha  /e  their  sintered  iron  impellers 
replacec  with  hardened  steel  impellers 
and  sha  ts  within  100  hours  time  in 
service,  or  no  later  than  one  year  after 
the  effe<  tive  date  of  this  AD.  whichever 
occurs  f  rst.  This  calendar  end-date  has 
been  de  ermined  based  on  Textron 
Lycomi:  ig's  analysis  that  the  sintered 
iron  im  tellers  suffer  from  rust,  and 
conseqi  ently  a  loss  in  strength,  after  an 
extende  i  period  of  time  in  service. 


Some  of  these  impellers  have  been  in 
service  for  up  to  20  years. 

There  are  approximately  4,000 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2,400  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  9  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  cost 
approximately  $740  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,964,000.  This  figure 
is  based  on  the  assumption  that  none  of 
the  affected  engines  installed  on  U.S. 
Registry,  have  hardened  steel  impellers 
installed. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.COQfilg):  and  14  CFR 
11.89. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4395.  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Textron  Lycoming:  Docket  No.  g3-ANE-48. 

Supersedes  AD  81-18-04  R2, 

Amendment  39-4395. 
Applicability:  Textron  Lycoming  0-235, 
Q-290-D,  O-290-D2.  O-320,  IO-320,  AIO- 
320.  AEIO-320,  UO-320.  O-340,  O-360.  lO- 
360,  AIO-360,  AEIO-360,  AElO-360,  HO- 
360.  HIO-360,  LQ-360.  LIO-360.  TlO-360. 
TO-360.  LTO-360.  VO-360.  IVO-360,  O- 
540,  and  IO-540  series  reciprocating  engines, 
except  for  the  following  mcKlels:  O-320- 
H2AD,  0-36a-ElA6D,  LO-36a-ElA6D,  TO- 
360-E1A6D,  LTO-36&-E1A6D,  IO-540- 
riAS.  IO-540-R1A5,  ia-540-SlA5,  and  O- 
540  and  IO-540  series  engines  built  with 
1  :rge  capacity  oil  pumps  and  dual  magnetos 
uesignated  with  "50"  in  the  model  suffix;  for 
oxample,  IO-540-K1A5D.  These  engines  are 
installed  on  but  not  limited  to  the  following 
aircraft:  various  models  of  single  and  twin 
engine  powered  Cessna.  Piper,  Mooney, 
Beech.  Gulfstream  American,  Maule,  and 
Socata. 

Note:  This  AD  may  not  contain  an 
exhaustive  list  of  aircraft  that  utilize  the 
affected  engines  because  other  aircraft  may 
have  an  affected  engine  installed  through,  for 
example,  approvals  made  by  Supplemental 
Type  Certificate,  or  FAA  Form  337,  "Major 
Repair  and  Alteration."  It  is  the 
responsibility  of  each  aircraft  owner, 
operator,  and  person  returning  that  aircraft  to 
service  to  determine  if  that  aircraft  has  an 
affected  engine. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  oil  pump  failure  duo  to 
Impeller  failure,  which  could  result  in  an 
engine  failure,  accomplish  the  following: 

(a)  For  Textron  Lycoming  Model  HI0^360- 
DlA,  -ElAD.  -ElBD.  and  -Fl AD  engines 
with  serial  numbers  (S/N)  of  L-22579-51 A  or 
prior,  except  for  the  following:  S/N  L-22311- 
51A  through  L-22313-51A,  Lr-22396-51A, 
L-22397-51A,  L-22416-51A,  L-22546-51A 
through  L-22549-51A,  L-22563-51A,  L- 
22568-51A  through  L-22571-51A:  for 
Textron  Lycoming  Model  HI0-360^D1A, 
-ElAD,  -ElBD,  and  -FlAD  engines  that  were 
overhauled  in  the  field  or  remanufactured 
prior  to  April  1, 1981,  regardless  of  S/N;  and 
for  engines  listed  by  S/N  in  Textron 
Lycoming  Service  Bulletin  (SB)  No.  455, 
Revision  D,  dated  January  2, 1987; 
accomplish  the  following: 

(1)  Replace  the  sintered  iron  oil  pump 
impeller  and  shaft  with  a  hardened  steel 
impeller  and  shaft  in  accordance  with  Avco 
Lycoming  Textron  SB  No.  454,  Revision  B, 
dated  January  2, 1987,  or  Avco  Lycoming 
Textron  SB  No.  455.  Revision  D,  dated 
January  2, 1987,  as  applicable,  within  25 
hours  time  In  service  (TIS)  after  the  eftective 
date  of  this  AD. 

(2)  No  action  is  required  if  engines  have 
complied  with  AD  81-18-04.  81-18-04  Rl, 


or  81-18-04  R2,  and  have  Incorporated  oil 
pumps  with  a  hardened  steel  Impeller  and 
shaft.  Engines  that  incorporate  oil  pumps 
fitted  w\\h  an  aluminum  impeller  and  shaft 
must  comply  with  paragraph  (c)  of  this  AD. 

(b)  For  engines  listed  by  S/N  in  Textron 
Lycoming  SB  No.  456,  Revision  F,  dated 
February  8, 1993,  that  incorporate  a  sintered 
Iron  impeller,  accomplish  the  following: 

(1)  Replace  any  sintered  iron  oil  pump 
impeller  and  shaft  with  a  hardened  steel 
impeller  and  shaft  in  accordance  with 
Textron  Lycoming  SB  No.  456,  Revision  F, 
dated  February  8, 1993,  within  100  hours  TIS 
after  the  effective  date  of  this  AD,  or  one  year 
after  the  effiective  date  of  this  AD,  whichever 
occurs  first. 

(2)  No  action  is  required  if  engines  have 
complied  with  AD  81-18-04,  81-18-04  Rl, 
or  81-18-04  R2,  and  have  incorporated  oil 
pumps  with  a  hardened  steel  lm[>eller  and 
shaft.  Engines  that  incorporate  oil  pumps 
fitted  with  an  aluminum  impeller  and  shaft 
must  comply  with  paragraph  (c)  of  this  AD. 

(c)  For  all  other  affected  engines,  replace 
any  aluminum  oil  pump  impeller  and  shaft 
with  a  hardened  steel  impeller  and  shaft  in 
accordance  with  Avco  Lycoming  Textron  SB 
No.  455,  Revision  D,  dated  January  2, 1987, 
or  Textron  Lycoming  SB  No.  456,  Revision  F, 
dated  February  8, 1993,  as  applicable,  as 
follows: 

(1)  For  oil  pumps  that  have  accumulated 
650  hours  or  more  TIS  on  the  effective  date 
of  this  AD,  replace  within  100  hours  TIS  after 
the  effective  date  of  this  AD. 

(2)  For  oil  pumps  that  acctimulated  less 
than  650  hours  TIS  on  the  effective  date  of 
this  AD,  replace  prior  to  accumulating  750 
hours  TIS. 

(3)  No  action  is  required  if  engines  have 
complied  with  AD  81-18-04,  81-18-04  Rl, 
or  81-18-04  R2,  and  have  incorporated  oil 
pumps  with  a  hardened  steel  impeller  and 
shaft. 

Note:  Engines  originally  manufactured 
prior  to  1970  did  not  incorporate  sintered 
iron  impellers.  For  further  information,  refer 
to  engine  maintenance/overhaul  logbook 
records,  Lycoming  build  records,  and  the 
following  SB's  provide  additional  guidance: 
Avco  Lycoming  SB  No.  381,  Revision  C, 
dated  November  7, 1975,  and  Avco  Lycoming 
SB  No.  385,  Revision  C,  dated  October  3, 
1975,  describe  a  method  for  determining  if 
the  early  design  oil  pump  with  aluminum/ 
steel  Impellers  are  Installed.  Avco  Lycoming 
SB  No.  455,  Revision  A,  dated  August  18, 
1981,  and  Avco  Lycoming  SB  No.  455. 
Revision  B,  dated  January  2, 1987,  and  Avco 
Lycoming  SB  No.  456,  dated  August  21, 
1981,  and  Avco  Lycoming  SB  No.  456. 
Revision  A,  dated  September  25, 1981, 
introduced  steel  driving  impeller,  P/N  60746, 
and  aluminum  driven  impeller,  P/N 
LW13775. 

(d)  Sintered  iron  and  aluminum  impellera 
approved  under  FAA  Parts  Manufacturer 
Approval  (PMA)  are  replacements  for 
affected  part  numbers  of  Lycoming  impellers 
and  must  also  be  replaced  in  accordance  with 
paragraphs  (a),  (b],  or  (c),  as  applicable,  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  If  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  l>e 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  21. 1993. 

Jay  J.  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-32026  Filed  12-30-93;  8:45  am) 
Biuma  cooe  4tie-is-r 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  81 

[AQ  Order  No.  183^93] 

Deaignatlon  of  Agencies  To  Receive 
and  Investigate  Reports  Required 
Under  the  Victims  of  Child  Abuse  Act 

AGENCY:  Department  of  justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is 
intended  to  carry  out  the  Attorney 
General's  responsibilities  under  the 
child  abuse  reporting  provisions  of  the 
Victims  of  Child  Abuse  Act  of  1990 
(VCAA).  The  VCAA  requires  persons 
engaged  in  certain  specified  professions 
and  activities  on  Federal  lands  or 
facilities  to  report  incidents  of  child 
abuse  to  the  appropriate  Federal.  State, 
or  local  agency  designated  by  the 
Attorney  General.  In  order  to  facilitate 
effective  reporting,  the  VCAA  requires 
the  Attorney  General  to  "designate  an 
agency"  to  receive  and  investigate  such 
reports  to  child  abuse.  This  proposed 
rule  sets  forth  the  Attorney  General's 
proposed  designations  and  certain  other 
matters  covered  by  the  VCAA's 
reporting  requirements. 
DATES:  Comments  must  be  received  by 
February  2, 1994. 
ADDRESSES:  All  comments  on  Ais 
proposed  rule  should  be  sent  to:  George 
C.  Burgasser,  Acting  Chief,  Child 
Exploitation  and  Obscenity  Section, 
Criminal  Division.  Department  of 
JusUce.  Washington.  DC  20530. 
Comments  received  will  be  available  for 
public  inspection  at  Washington  Center 
Building.  1001  G  Street.  NW,  suite  310, 
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Washington,  DC,  between  the  hours  of 
10  a.m.  and  4  p.m.,  Monday  through 
Friday.  No  oral  hearings  are 
contemplated. 

FOR  FURTHER  INFOfflNATION  CONTACT: 
George  C  Burgasser,  Acting  Chief, 
CEOS,  Criminal  Division,  Washington, 
DC  20530.  (202)  514-5780. 

SUPPLEMENTARY  INFORMATION:  The  child 
abuse  reporting  provisions  of  the 
Victims  of  Child  Abuse  Act  (VCAA) 
were  enacted  as  section  226  of  the 
Crime  Control  Act  of  1990,  Public  Law 
101-647, 104  Stat.  4806,  codified  at  42 
U.S.C.  13001-13031,  3796aa-3796aa-8, 
and  18  U.S.C.  403,  2258,  and  3509.  As 
set  forth  at  42  U.S.C.  13031,  the  VCAA 
requires  persons  engaged  in  certain 
professional  capacities  or  activities  on 
Federal  lands  or  on  federally  operated 
facilities  (as  well  as  certain  facilities 
covered  by  Federal  contracts)  to  report 
incidents  of  child  abuse  occurring  on 
such  lands  or  fecilities  to  an  agency 
designated  by  the  Attorney  General  to 
receive  and  investigate  such  reports.  Set 
forth  below  for  public  comment  is  the 
proposed  rule  promulgating  the 
Attoraey  General's  designation  of  the 
agencies  to  receive  and  investigate  these 
reports  of  child  abuse.  Under  the 
provisions  of  42  U.S.C  13031(d),  the 
Attorney  General  may  designate  non- 
Federal  agencies  to  receive  and 
investigate  the  child  abuse  reports,       «■ 
provided  that  the  designations  is 
formalized  by  a  written  agreement. 
Under  the-proposed  rule,  reports  of 
child  abuse  made  pursuant  to  42  U.S.C 
13031  are  to  be  submitted  to  the  Federal 
.State,  or  local  law  enforcement  or  child 
protective  services  agency  that  oirrently 
has  jurisdiction  to  investigate  reports  of 
child  abuse  or  protect  child  abuse 
victims  in  the  Federal  land  area  or 
facility  in  question.  Where  no  agency 
currently  qualifies  for  designation  under 
the  rule,  the  rule  designates  the  Federal 
Bureau  of  Investigation  to  receive  and 
investigate  the  reports  of  child  abuse 
until  another  agency  qualifies  for  such 
designation. 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12286.  This  rule  does 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612.  This  rule 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)  of  Executive 
Order  12778. 


Federal  Regiater  /  Vol.  59,  ^  o.  1  /  Monday,  January  3,  1994  /  Proposed  Rules 


ListofS  ibjectsinZSCFRPaitei 

Child  abuse.  Federal  buildings  and 

faciUtiefl. 

By  vii  :ue  of  the  authority  vested  in 
me  as  A  tomey  General,  including  28 
U.S.C.  5  )g  and  510,  5  U.S.C  301, 42 
U.S.C  1 1031,  and  Public  Law  101-647 
(104  Staf.  4806),  part  81  of  Chapter  I  of 
Title  28  Of  the  Code  of  Federal 
Regulations  is  proposed  to  be  added  as 
follows: 

PART  81— CHILD  ABUSE  REPORTINQ 
DESIGr^TIONS  AND  PROCEDURES 


Sec. 
81.1 
81.2 


81.4 
81.5 


I  agen  :nes 


S81J 
of 

■bUM, 


•gene  ra 


Pu  pose. 
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81.3    De  ilgnation  of  FBI  in  absence  of  other 
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Authoilty:  28  U.S.C  509,  510;  42  U.S.C 
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13031 


P  jfpos*. 

regulations  in  this  part  designate 
that  are  atithorized  to 

I  nd  investigate  reports  of  child 
the  provisions  of  42  U.S.C 


Submission  of  reports;  designation 
to  rtceivs  reports  of  child 


Repor  s  of  child  abuse  required  by  42 
U.S.C  1^031  shall  be  made  to  the  local 
law  enfc^rcement  agency  or  local  child 
protectif  e  services  agency  that  has 
jurisdiction  to  investigate  reports  of 
child  abuse  or  to  protect  child  abuse 
victims  \n  the  land  area  or  facility  in 
questioil.  Such  agencies  are  hereby 
respectively  designated  as  the  agencies 
to  receinle  and  investigate  such  reports, 
pursuai^  to  42  U.S.C.  13031(d),  with 
respect  to  Federal  lands  and  federally 
operatea  or  contracted  facilities  within 
their  rea>ective  jurisdictions,  provided 
that  such  agencies,  if  non-Federal,  enter 
into  formal  written  agreements  to  do  so 


with  the 


or  a  Fed  sral  agency  with  jurisdiction  for 


the  area 


Attorney  General,  her  delegate. 


or  facility  in  question. 


i81J    dsslgnstion  of  FBL 

For  Federal  lands,  federally  operated 
facilities,  or  federally  contracted 
facilities  where  no  agency  qualifies  for 
designation  under  §81.2  of  this  part,  the 
Federal  Bureau  of  Investigation  is 
hereby  designated  as  the  agency  to 
receive  ind  investigate  reports  of  child 
abuse  miade  pursuant  to  42  U.S.C  13031 
until  such  time  as  another  agency 
qualified  as  a  designated  agency  under 
§81.2. 


f81.4    Referral  of  reports. 

Where  a  report  of  child  abuse 
received  by  a  designated  agency  that  is 
not  a  law  enforcement  agency  involves 
allegations  of  sexual ^use,  serious 
physical  injuiy,  at  life-threatening 
neglect  of  a  cMld.  that  agency  shall 
immediately  report  such  occurrence  to  a 
law  enforcement  agency  with  authority 
to  take  emergency  action  to  protect  the 
child. 

§81.5    Definitions. 

Local  child  protective  services  agency 
means  that  agency  oHhe  Federal 
Government,  of  a  State,  or  of  a  local 
government  that  has  the  primary 
responsibility  for  child  protection 
within  a  particular  portion  of  the 
Federal  lands,  a  particular  federally 
operated  facility,  or  a  particular 
federally  contracted  facility  in  which 
children  are  cared  for  or  reside. 

Local  law  enforcement  agency  means 
that  Federal,  State,  or  local  law 
enforcement  agency  that  has  the 
primary  responsibility  for  the 
investigation  of  an  instance  of  alleged 
child  abuse  occurring  within  a 
particular  portion  of  the  Federal  lands, 
a  particular  federally  operated  facility, 
or  a  particular  federally  contracted 
facility  in  which  children  are  cared  for 
or  reside. 

Dated:  December  23, 1993. 
lanet  Reno, 
Attorney  General. 
[FR  Doc.  93-32086  Filed  12-30-93;  8:45  am] 

BILUNQ  CODE  4410-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-«0610A;  FRLp-4752-1] 

Certain  Acrylate  Esters;  Extension  of 
Comment  Period  for  a  Proposed 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed 
significant  new  use  rule  (SNUR)  for 
certain  acrylate  esters.  As  initially 
published  in  the  Federal  Register  of 
November  22. 1993  (58  FR  61649),  the 
comments  were  to  be  received  on  or 
before  December  22, 1993.  Two 
commenters  who  intend  to  submit 
comments  concerning  this  proposed 
rule  have  requested  additional  time  to 
prepare  their  responses.  EPA  is 
therefore  extending  the  comment  period 
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30  days  in  order  to  give  all  interested 
persons  the  opportunity  to  comment 
fully. 

DATES:  Written  comments  must  be 
submitted  to  EPA  by  January  21, 1994. 
ADDRESSES:  All  comments  should  be 
sent  in  triplicate  to:  U.S.  Environmental 
Protection  Agency,  ATTN:  OPPT 
Document  Receipt  Officer  (7407),  401 M 
St.,  SW.,  Rm.  E-G99,  Washington.  DC 
20460.  All  comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  information  (CBI) 
must  also  be  submitted.  Nonconfidential 
versions  of  comments  on  the  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
extension  of  the  comment  period  will 
allow  interested  parties  who  may 
comment  on  the  proposed  rule 
additional  time  to  prepare  their 
responses. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  December  23, 1993. 
Denise  M .  Keehner. 

Acting  Director,  Office  of  Pollution  Prevention 

and  Toxics. 

[FR  Doc.  93-32058  Filed  12-30-93;  8:45  am) 

WLUNG  CODE  66<0-S0-r 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-1, 201-3. 201-20, 
and  201-39 

RIN  309O-AF04 

Amendment  of  FIRMR  Provisions 
Relating  to  FIRMR  Applicability,  FIRMR 
Bulletins,  Present  Value  Analysis,  and 
Recycled  Federal  Information 
Processing  (FIP)  Resources 

AGENCY:  Information  Resources 

Management  Service,  GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Federal  Information 
Resources  Management  Regulation 
(FIRMR)  to:  Revise  FIRMR  applicability 


provisions  relating  to  the  replacement  of 
embedded  Federal  information 
processing  (FIP)  equipment,  the  delivery 
of  a  small  amount  of  FIP  resources 
under  non-FIP  procurements,  and  the 
availability  of  Buidance  on  interpreting 
FIRMR  applicability  provisions;  explain 
the  nonmandatory  nature  of  FIRMR 
bulletins;  and  require  the  use  of  0MB 
Circular  A-94  in  performing  present 
value  analysis  when  evaluating  bids  and 
proposals. 

DATES:  Comment  are  due  March  4, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
GSA/KMR,  18th  and  F  Streets,  NW., 
room  3224,  Washington,  DC  20405. 
Attn;  Anne  Horth,  or  delivered  to  that 
address  between  8  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Horth,  GSA,  Office  of  Information 
Resources  Management  Policy, 
Regulations  Analysis  Division  (KMR). 
18th  and  F  Streets.  NW..  room  3224. 
Washington,  DC  20405,  telephone  FTS/ 
Commercial  (202)  501-0960  (v)  or  (202) 
501-0657  (tdd). 

SUPPLEMENTARY  INFORMATION:  (1)  Part 
201-1  and  subpart  201-39.1  are  being 
amended  to  revise  FIRMR  provisions 
regarding  applicability.  Currently. 
FIRMR  applicability  extends  to  the 
acquisition  of  FIP  equipment  embedded 
in  other  products.  Agencies  have 
questioned  whether  such  acquisitions 
should  be  applicable,  given  ^at  the 
FIRMR  was  not  applicable  to  the  initial 
acquisition  and  the  FIP  equipment  will 
only  be  put  back  in  the  original 
excepted  produce.  Accordingly,  the 
FIRMR  is  being  revised  to  grant  an 
exception  to  FIRMR  applicabiUty  for  the 
replacement  of  any  FIP  equipment  in  a 
product  that  has  already  been  granted 
an  exception  under  §  201-1. 002-2(e). 
FIP  software  or  related  supplies  used  in 
the  embedded  FIP  equipment  is  also 
being  exempted  for  FIRMR  coverage. 

Another  issue  creating  confusion 
relates  to  the  delivery  of  FIP  resources. 
Now,  the  FIRMR  applies  whenever  FIP 
resources  are  delivered  to  a  Federal 
agency  or  users  designated  by  the 
agency.  Problems  have  arisen  when  the 
solicitation  or  contract  is  primarily  for 
other  than  FIP  resources,  but  FIP 
resources  are  also  being  delivered.  The 
FIRMR  currently  always  applies  to  the 
acquisition  of  the  FIP  resources,  no 
matter  how  small  the  amount  of  FIP 
resources  being  delivered.  Given  the 
legislative  exceptions  for  FIP  resources 
that  are  not  "significant"  or  are 
"incidental  to  the  performance  of  a 
Federal  contract."  GSA  believes  that  a 
FIRMR  exception  would  also  be 
appropriate  for  acquisitions  of  FIP 
resources  with  a  relatively  low  dollar 
value  when  the  solicitation  or  contract 


is  predominantly  for  non-FIP  resources. 
Accordingly,  the  FIRMR  is  being  revised 
to  except  such  acquisitions  when  the 
value  of  the  FIP  resources  does  not 
exceed  $500,000. 

A  new  §  201-1.002-3  is  being  added 
to  show  that  guidance  on  understanding 
FIRMR  applicability  provisions  is 
available  in  FIRMR  Bulletin  A-1.  Some 
agencies  have  asked  for  additional 
information  on  how  to  interpret  FIRMR 
applicability  provisions  because  they 
have  been  unaware  of  the  existence  of 
the  guidance  already  available  in 
Bulletin  A-1.  The  addition  of  this 
section  will  correct  that  deficiency. 

(2)  Subpart  201-3.001  is  being 
amended  to  explain  the  nonmandatory 
nature  of  FIRMR  bulletins.  There  is  a 
perception,  among  some  users  of  the 
FIRMR.  that  FIRMR  bulletins  are 
regulatory  in  nature.  FIRMR  bulletins 
are  not  regulatory.  They  are  issued  to: 
provide  information  and  guidance  that 
helps  agencies  acquire  or  manage  FIP 
resources;  explain  procedures  for  using 
GSA  programs;  and  assist  in  interpreting 
the  provisions  of  the  Brooks  Act. 

(3J  Sections  201-20.203-2,  201- 
39.14-1  and  201-39.1501-1  are  being 
amended  to  reflect  the  fact  that  OMB 
Circular  No.  A-94  will  now  be  used  not 
only  as  the  basis  of  analyzing  the  cost 
of  each  alternative  when  doing  analyses 
of  alternatives,  but  also  in  calculating 
bid  and  proposal  prices/costs. 
Heretofore,  OMB  Circular  No.  A-94  has 
only  been  used  to  perform  analyses  of 
alternatives  and  the  guidance  in  OMB 
Circular  No.  A-104  has  been  used  in  the 
evaluation  of  bids  and  proposals.  OMB 
A-104  has  been  rescinded,  and  OMB  A- 
94  has  been  revised  to  provide  for 
making  both  types  of  determinations. 

(4)  GSA  has  determined  that  this  rule 
is  not  a  significant  rule  for  the  purposes 
of  Executive  Order  12866  of  October  4, 
1993,  because  it  is  not  likely  to  result  in 
any  of  the  impacts  noted  in  Executive 
Order  12866,  affect  the  rights  of 
specified  individuals,  or  raise  issues 
arising  from  the  policies  of  the 
Administration.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  fi-om  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society. 

List  of  Subjects  in  41  CFR  Parts  201-1, 
201-3.  201-20. and  201-39. 

Archives  and  records.  Computer 
technology.  Telecommunications. 
Government  procurement,  Property 
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management,  Records  management,  and 
Federal  information  processing 
resources  activities. 

Accordingly,  41  CFR  parts  201-1. 
201-3,  201-2(J  and  201-39  are  proposed 
to  be  amended  as  follows: 

PART  201-1— APPUCABILITY  AND 
AUTHORITY 

1.  The  authority  citation  for^art  201- 
1  continues  to  read  as  follows: 

Authority:  40  U.S.Q  486(c)  and  751(fl 

2.  Section  201-1.002-2  is  amended  by 
revising  §  201-1.002-2(c)  and  adding 
new  §  201-1. 002-2(f)  as  follows: 


the  FIRMR  from  GPO  by  subscription  or 
on  GSA's  CD-ROM. 


PART  201-1  O-ACQUtSmON 

6.  The  au  hority  citation  for  part  201- 
20  continue^  to  read  as  follows: 


§201-1.002-2 


Exceptlone. 


Authority: 


W  U.S.C.  486(c)  and  751(f). 


7.  Sectior  201-20.203-2  is  amended 


by  revising 
follows: 


j  201-20.203-2(c)  as 


(c)  When  both  Fff  and  other  resources 
are  being  acquired  under  the  same 
solicitation  or  contract  and  the  FIRMR 
applies  to  th^  solicitation  or  contract, 
the  FIRMR  applies  only  to  the  FIP 
resources.  However,  the  FIRMR  does  not 
apply  to  solicitations  and  contracts 
predominantly  for  non-FIP  resources 
when  the  dollar  value  of  the  FIP 
resources  does  not  exceed  $500,000. 
•        •        •        •        • 

(0  The  FIRMR  does  not  apply  to  the 
acquisition,  management,  and  use  of  FIP 
resources  that  will  be  used  in  or  as 
embedded  FIP  equipment  in  products 
excepted  from  FKMR  coverage  under 
§  201-1. 002-2(e).  mcluding  replacement 
FIP  resources. 

3.  A  new  §  201-1.002-3  is  added  as 
follows: 

§201-1.002-3    Procedures. 

FIRMR  Bulletin  A-1  provides  an 
analytical  framework  and  examples  for 
use  in  determining  whether  the  FIRMR 
applies  to  an  acquisition.  Agencies 
should  use  this  bulletin  to  assist  them 
in  understanding  FIRMR  applicabihty 
provisions. 

PART  201-3— THE  RRMR  SYSTEM 

4  The  authority  citation  for  part  201- 
3  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(f). 

5.  Section  201-3.001  is  amended  by 
revising  §  201-3.00l(b)(l)  to  read: 

§201-3U)01    General. 

(b)*  •  • 

(1)  FIRMR  bulletins  contain  guidance 
and  information  on  various  information 
resources  management  subjects.  FIRMR 
bulletins  do  not  constitute  binding 
authority,  but  should  be  used  as  an  aid 
in  understanding  GSA  programs  and  the 
FIRMR.  FIRMR  bulletiiis  are  published 
in  appendix  B  of  the  looseleaf  edition  of 
I  he  FIRMR  and  are  available  along  with 


§201-20203-2    Cost  for  each  altemative. 

(c)  Agendes  shall  follow  guidance  in 
0MB  Circular  No.  A-94,  Revised 
Transmittal  Memorandum  No.  64, 
"Benefit-Cdst  Analysis  of  Federal 
Programs;  Guidelines  and  Discounts," 
when  calcinating  the  cost  of  each 
alternative.! 

PART  201-B9— ACQUISITION  OF 
FEDERAL  MFORMATION 
PROCESSMG  RESOURCES  (FIP)  BY 
CONTRAC  1NG 


8.  The  authority  citation  for  part  201- 
39  continui  s  to  read  as  follows: 


Authority; 

9.  Sectioi  L 
by  revising 
adding  a 
follows: 


§201-39.10 


n(w 


40  U.S.C  486(c)  and  751(f). 

201-39.101-3  is  amended 
§201-39.101-3(b)(3)  and 
§  201-39.101-3(b)(6l  as 


-3    Appticat>Uity. 


(b)  Exce}  tions. 

•        •        >        *        • 

(3)  Whei  both  FIP  and  other  resources 
are  being  acquired  under  the  same 
solicitation  or  contract  and  the  FIRMR 
applies  to  the  solicitation  or  contract, 
the  FIRMR  applies  only  to  the  FIP 
resources.  However,  the  FIRMR  does  not 
apply  to  soflicitations  and  contracts 
predominantly  for  non-FIP  resources 
when  the  dollar  value  of  the  FIP 
resources  does  not  exceed  $500,000. 

(6)  The  VIRMR  does  not  apply  to  the 
acquisition,  management,  and  use  of  FIP 
resources  that  will  be  used  in  or  as 
embedded  FIP  equipment  in  products 
excepted  ftom  FIRl^  coverage  under 
§  201-l.OC  2-2{e),  including  replacement 
FIP  equipi  lent. 


Sect.  (?: 


10 
amended 
read  as  follows 


ly 


n  201-39.1402-1  is 
revising  paragraph  (b)  to 


§201-39.14  02-1    Policies. 

*        •        •        •        • 

(b)  Whe  1  payments  are  expected  to 
vary  amor  ;  the  alternatives  being 
considereo,  or  where  payments  will  be 
made  ovesan  extended  period,  agencies 


shall  consider  the  need  to  adjust  all 
prices  and  costs  to  present  value  and 
apply  the  results  in  source  selection. 
Agencies  should  follow  the  guidance  in 
0MB  Qrcular  A-94  regarding  present 
value  calculations. 

11.  Section  201-39.1501-1  is 
amended  by  revising  §  201-39.1501- 
1(b)  to  read  as  follows: 

§201-39.1501-1    Polleles. 

(b)  When  payments  are  expected  to 
vary  among  the  alternatives  being 
considered,  or  where  payments  will  be 
made  over  an  extended  period,  agencies 
shall  consider  the  need  to  adjust  all 
prices  and  costs  to  present  value  and 
apply  the  results  in  source  selection. 
Agencies  should  follow  the  guidance  in 
0MB  Circular  A-94  regarding  present 
value  calculations. 

Dated:  December  10, 1993. 
Francis  A.  McDonough, 

Assistant  Commissioner  for  Federal 
Information  Resources  Management. 
IFR  Doc  93-31152  Filed  12-30-93;  845  am] 
BUXJNQ  cooc  nao-4s-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

43  CFR  Part  403 

RIN  1006-AA30 

Revenues  Management 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUIMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  proposing  to  publish 
rules  and  guidelines  detailing  the 
authorized  crediting  of  revenues  derived 
from  the  incidental  use  of  Reclamation 
water  projects  and  project  lands  under 
the  jurisdiction  of  Reclamation.  Due  to 
existing  confusion  in  revenues  crediting 
criteria,  rules  will  be  utilized  to  clearly 
deBne  front-end,  tail-end,  and  general 
credit  and  when  each  is  appropriate. 
Rules  are  necessary  to  de^ne  statutory 
language  which  may  seem  ambiguous 
and  which  may  have  caused  confusion 
in  the  past.  The  rules  will  also  govern 
the  treatment  of  the  contractors  who 
have  received  unauthorized  credit 
the  past. 

DATES:  Reclamation  invites  the  pi 
submit  written  comments  on  the  ] 
proposed  rxilemaking  action.  Cor 
must  be  submitted  on  or  before  ^ 
2, 1994. 

ADDRESSES:  Written  comme 
proposed  rules  and 
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addressed  to  J.  William  McDonald, 
Assistant  Commissioner-Resources 
Management,  Bureau  of  Reclamation. 
Denver  Office.  P.O.  Box  25007,  Denver, 
CO  80225-0007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jaralyn  Beek,  Head.  Revenues. 
Section.  Bureau  of  Reclamation,  D- 
5612.  P.O.  Box  25007,  Denver,  CO 
80225-000  of  telephone  (303)  236-1061, 
extension  227. 

SUPPLEMENTARY  INFORMATKM:  The 

passage  of  the  1902  Reclamation  Act.  as 
amended  and  supplemented  provided 
for  the  creation  of  a  fund  within  the 
United  States  Treasury  (Reclamation 
fund)  to  be  used  to  finance  water 
projects  in  the  arid  West.  Subsequently, 
water  projects  were  constructed  under  a 
variety  of  statutory  authorities  with  the 
beneficiaries  generally  repaying  those 
costs  determined  to  be  reimbursable 
through  scheduled  payments. 

Revenues  are  generated  from  the 
incidental  use  of  Reclamation  water 
projects  and  the  lands  under  the 
jurisdiction  of  Reclamation.  These  uses 
are  authorized  by  Reclamation  law  anA 
the  disposition  of  the  revenues 
generated  by  the  uses  are  mandated  by 
law.  These  uses  include,  but  are  not 
limited  to,^azing,  the  leasing  of 
minerals  such  as  oil  and  gas, 
commercial  uses,  cabin  sites,  storage  of 
non-project  water,  sale  of  surplus  water, 
etc.  Generally,  these  revenues  are 
credited  in  one  of  three  ways.  These  are: 

(1)  Revenues  which  may  be 
distributed  as  a  general  credit  to  the 
Reclamation  fund; 

(2)  Revenues  which  may  be 
distributed  as  a  "tail-end"  credit  to  the 
construction  costs;  and 

(3)  Revenues  which  may  be 
distributed  as  a  "front-end"  or  direct 
credit  to  the  annual  obligations  of  the 
water  users. 

The  revenues  which  are  distributed  as 
a  general  credit  to  the  Reclamation  fund 
are  not  meant  to  be  spent  on  specific 
functions  or  projects,  but  rather  are 
accessible  only  as  directed  by  the  laws 
which  govern  the  Reclamation  fund. 

The  second  type  of  disbursement,  a 
tail-end  credit  (also  termed  a  credit  to 
the  project),  involves  application  of  the 
funds  against  the  last  payment  due  in 
the  repayment  schediUe.  The 
reimbursable  portion  of  a  water  project's 
construction  cost  is  amortized  and 
repaid  by  the  beneficiaries  (districts). 
With  this  type  of  revenues  crediting  the 
net  result  is  accelerated  repayment  of 
the  project's  construction  cost,  without 
relieving  the  project  users  of  their 
requirement  to  pay  some  or  all  of  their 
annual  obligation. 

The  third  type  of  revenue  crediting  is 
termed  a  front-end  or  direct  credit.  This 


method  allows  the  "direct"  crediting  of 
specific  revenues  on  the  annual 
construction  r^aymeot  and  operation 
and  maintenance  obligations  of  the 
water  districts.  Under  the  general 
legislative  authority  which  provided  for 
fitmt-end  crediting  the  water  user  could 
receive  benefit  from  the  direct  crediting 
of  revenues  only  from  specified  sources: 

(1)  Power  plants; 

(2)  Leasing  of  project  gredng  and  farm 
lands;  and 

(3)  The  sale  or  use  of  town  sites. 
The  primary  difference  between  the 

tail-end  credit  and  a  front-end  credit  is 
that  the  front-end  or  direct  credit  is  used 
to  satisfy  a  water  user's  current 
construction  payment.  Any  revenues  in 
excess  of  the  annual  construction 
payment  are  to  be  applied  first  against 
the  annual  operation  and  maintenance 
expenses  of  the  district  and  then  as  the 
water  users  direct.  This  crediting  assists 
the  water  user  or  district  in  ijieeting 
current  obligations  rather  than 
accelerating  the  repayment  of  the 
construction  obligation  and  applies  to 
only  a  limited  number  of  contracts 
written  between  1924  and  1938. 

Exceptions  to  the  general  revenue 
disposition  requirements  are  revenue 
crediting  criteria  directed  by  project 
specific  legislation. 

The  specific  method  used  to  disburse 
the  revenues  is  dependent  upon  the 
particular  statute  which  authorizes  the 
activity  ajid  mandates  the  crediting  of 
revenues,  the  activity  generating  the 
revenue,  and  the  status  of  the  lands 
involved  (whether  the  lands  are 
withdrawn  public  domain  lands  or 
lands  purchased/acquired  for  the 
project). 

Inasmuch  as  Reclamation  does  not 
have  the  latitude  to  dispose  of  revenues 
differently  than  is  required  by  law. 
Reclamation  has  recently  completed  the 
first  stage  of  a  review  of  general  and 
project-specific  legislation,  repayment 
contracts  and  amendments,  and  current 
Reclamation  practices  as  they  pertain  to 
collection  and  crediting  of  revenues. 
The  intent  of  the  initial  review  was  to 
ensure  that  revenues  crediting  fully 
complies  with  statutory  requirements 
and  focused  primarily  on  those 
revenues  from  which  the  water  users 
receive  direct  benefit.  Reclamation  has 
determined  that  there  have  been 
instances  where  revenues  may  have 
been  credited  (direct  credits)  to  the 
benefit  of  the  water  users  (districts) 
rather  than  to  reduce  the  total 
construction  repayment  obligation.  This 
improper  crediting  is  a  result  of 
incomplete  or  inaccurate  guidehnes 
v^thin  Reclamation  and.  in  some 
instances,  inappropriate  contract 
provisions. 


Reclamation  intends  to  ^pose  rules 
that  would  clearly  set  forth  wfaeo-din^ 
or  fixmt-end  credits,  tail-end  credits,  am 
credits  to  the  Reclamation  fund  are 
authorized,  and  wi]l  define  ambiguous 
statutory  terms  that  have  caused 
confusion  in  the  past.  In  addition,  the 
rules  would  propose  to  establish  an 
appeal  process  for  districts  who  are 
notified  of  improper  past  crediting. 
Reclamation  also  will  propose  to  require 
districts  to  pay  interest  on  unpaid 
balances  once  notified  of 
underpayment 

Dated:  December  23,  ^993. 
Donald  R.GIsaer, 

Deputy  Commissioner. 

[FR Doc.  93-32028 Filed  12-30-93. 845 am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

,47  CFR  Part  73 
[MM  OockBt  No.  93-310,  RM-8»5] 

Radio  Broedcasting  Services;  Chester, 
Virginia 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Hoffman  Communications,  Inc.,  licensee 
of  Station  WDYL-FM,  Channel  226A, 
Chester,  Virginia,  proposing  the 
substitution  of  Channel  289A  for 
Channel  226A  at  Chester  and 
modification  of  its  license  to  specify 
operation  on  the  alternate  Class  A 
channel  Channel^89A  can  be  allotted 
to  Chester  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.2  kilometers  (2.6  miles) 
northwest.  The  coordinates  for  Channel 
289A  at  Chester  are  37-23-11  and  77- 
28-26.  We  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  289A  at  Chester  because  the 
procedures  outlined  in  Modification  of 
FM  and  TV  Licenses,  98  FCC  2nd  916 
(1984),  and  §  1.420(g)  of  the 
Commission's  Rules,  do  not  apply  in 
this  case  since  no  upgrade  in  facilities 
is  contemplated. 

DATES:  Comm«its  m\ist  be  filed  on  or 
^  before  February  18, 1994,  and  reply 
'  comments  on  or  before  March  4, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Wasliington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  M  Silverman,  Esq., 
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Cole.  Raywid  &  Braverman,  1919 
Pennsylvania  Avenue,  NW.,  Suite  200, 
Washington,  DC  20006  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-310.  adopted  December  8. 1993.  and 
released  December  28.  1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (room  239), 
1919  M  Street.  NV^.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchasedtrom  the 
Commission's  copy  contractor.  ITS.  Inc., 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  ue  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Comniunications  Commission. 
John  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[PR  Doc.  93-32036  Filed  12-30-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-309.  RM-8393] 

Radio  Broadcasting  Services;  Buhl, 
Minnesota 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Minnesota  Public  Radio  proposing  the 
allotment  of  Chaimel  223C2  to  Buhl, 
Minnesota,  and  reservation  of  the 
channel  for  noncommercial  educational 
use.  Canadian  concurrence  has  been 
requested  for  the  allotment  of  Channel 
•223C2  at  Buhl  without  a  site  restriction 
at  coordinates  47-29-37  and  92-46-40. 


DATES:  "omments  must  be  filed  on  or 
before '.  'ebruary  18, 1994,  and  reply 
comma  its  on  or  before  March  4, 1994. 
ADORES  iES:  Federal  Commimications 
Commi  ision,  Washington,  DC  20554.  In 
additio:  i  to  filing  comments  with  the 
FCC,  injterested  parties  should  serve  the 
petitioi^er's  counsel,  as  follows:  Richard 
J.  Bodotff,  Todd  M.  Stansbury,  Wiley, 
Rein  &  Fielding,  1776  K  Street,  NW., 
Washiitton,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleai  Scheuerle,  Mass  Media 
Bureau!  (202)  634-6530. 
SUPPLsilENTARY  INFORMATION:  This  is  a 
summaiy  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-309;  adopted  December  8. 1993,  and 
released  December  28, 1993.  The  hill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commiksion's  Reference  Center  (room 
239),  lil9  M  Street.  NW..  Washington, 
E)C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2lbo  M  Street,  NW.,  Suite  140, 
Washiijgton,  DC  20037.  (202)  857-3800. 

Proyfcions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Mem  }ers  of  Uie  public  should  note 
that  fro  n  the  time  a  Notice  of  Proposed 
Rule  M  iking  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commffision  proceedings,  such  as  this 
one,  wiich  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governmg  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radii )  broadcasting. 
Federal  []ommunications  Commission. 
John  A.XarouMM, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  D^sion,  Mass  Media  Bureau. 
[FR  Doct  93-32037  Filed  12-30-93;  8:45  am] 
BiLUNO  ( OOE  am-oi-n 


AGENCY 
Comm 
ACTION 


Comm  ssion 


47CFF  Part  73 

[MM  Da|:ket  No.  93-308,  RM-8383] 

Radio  broadcasting  Services;  Butte, 
Montai  la 


Federal  Communications 

sion. 

Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  The 


Montana  College  of  Mineral  Sciences 
and  Technology,  proposing  the 
substitution  of  Channel  295A  for 
Channel  •218A  at  Butte.  Montana, 
reservation  of  the  Channel  for 
nonconmiercial  educational  use  and 
modification  of  the  license  for  Station 
KMSM-FM,  to  specify  operation  on 
Chaimel  *295A.  The  coordinates  for 
Channel  *2gSA  are  46-00-43  and  112- 
33-23.  We  shall  propose  to  modify  the 
license  for  Station  KMSM-FM  in 
accordance  with  the  Commission's 
Rules  and  will  not  accept  competing 
expressions  of  interest  for  the  use  of  the 
channel  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
DATES:  Conunents  must  be  filed  on  or 
before  February  18, 1994,  and  reply 
comments  on  or  before  March  4,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  fiUng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Neal  J. 
Friedman,  Pepper  &  Corazzini,  200 
Montgomery  Building,  1776  K  Street, 
NW.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-308,  adopted  December  8, 1993,  and 
released  December  28. 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diiring  normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  bom  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  suite  140. 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contaas  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73: 

Radio  broadcasting. 
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Federal  Conununicatioas  Conums&ioa. 

John  A.  Karousos, 

Acting  Chief  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  93-32038  Filed  12-30-93;  8:45  am) 

BOUNO  CODE  sna-oi-M 


47  CFR  Part  73 

[MM  OoekM  No.  9S-313,  RM-e390] 

Radio  Broadcasting  Services;  Bay 
MInette  and  Daphne,  AL 

AGENCY:  Federal  Communt-cations 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Baldwin  Broadcasting 
Company,  licensee  of  Statlan 
WFMI(FM).  Channel  293C3.  Bay 
Minette.  Alabama,  seeking  the 
reallotment  of  Channel  293C3  to 
Daphne.  Alabama,  and  modification  of 
its  license  aocordingly.  Petitioner 
proposes  no  reception  change  in  the 
present  technical  focilities  of  Station 
WFMI(FM)  to  accommodate  its 
proposal,  and  is  therefore  requested  to 
provide  additional  infbrmatifm  to 
demonstrate  the  public  interest  benefits 
that  would  result  from  the  proposed 
change  in  conmiunity  of  license. 
Coordinates  for  this  propxjsal  are  30-40- 
45  and  87-50-24. 

DATES:  Comments  must  be  filed  on  or 
before  February  18. 1994.  and  reply 
comments  on  or  before  March  4. 1994. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Barry  D. 
Wood,  Esq.,  Jones,  Waldo.  Holbrook  ft 
McDonough.  P.C.  Suite  900,  2300  M 
Street.  NW..  Washington.  DC  20037. 
FOR  FURTHER  MFORMATON  CONTACT: 
Nancy  Jo>7ier.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INR)RMATK)N:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Dodcet  No. 
93-313.  adopted  December  7. 1993.  and 
released  December  28. 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Refierence  Center  (room  239). 
1919  M  Street.  NW..  Washingtco.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
Inc.,  (202)  857-3800.  2100  M  Street. 
NW  Suite  140.  Washington.  DC  20037. 


ProvisicMis  of  the  Ragulatery 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceediM. 

Members  of  Um  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inmrmation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Snbiects  in  47  (7R  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
•John  A.  Karouaos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Banau. 
[FR  Doc  93-32039  Filed  12-30-03;  8:45  am] 
Biumo  GOOE  wrn-m-m 


47  CFR  Part  73 

[MM  OodWt  No.  93-312,  RW-B3»q 

Radio  Broadcasting  Servicer,  Galli^, 
New  Mexico 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Lewis 
J.  Wallach  seeking  the  allotment  of 
Channel  268A  to  Gallup,  New  Mexico, 
as  the  commtmity's  fifm  local 
commercial  FM  broadcast  service. 
Channel  268A  can  be  allotted  to  Gallup 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  North 
Latitude  35-31-30  and  West  Longitude 
108-44-30. 

DATES:  Comments  must  be  filed  on  or 
before  February  18. 1994.  and  reply 
comments  on  or  before  December  28. 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  oonsultant, 
as  follows:  Lewis  J.  Wallach,  4310  Pan 
American,  suite  208,  Albuquerque.  New 
Mexico  87107  (Petitioner). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  Is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 


93-312,  adopted  December  7, 1993,  and 
released  December  28. 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copjoog 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239).  191§ 
M  Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800. 2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  Ae  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sobjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  KarouKW, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  93-32040  Filed  12-30-43;  8:45  am) 

■lUMO  COOE  fMS-«V-« 


47  CFR  Part  73 

[MM  Docket  No.  9»-311,  RM^83«2] 

r 
Radio  Broadcasltng  Servtcas;  Bagdad, 
AZ 

J 
AGENCY:  Federal  J36mmunications 
Commi  ssiwh^-'' 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  maldng 
filed  by  Chris  Sarros  requesting  the 
allotment  of  FM  Channel  276C3  to 
Bagdad.  Arizona,  as  that  community's 
second  local  FM  service.  Coordinates  for 
Channel  276C3  are  34-28-50  and  113- 
20-08.  Bagdad  is  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border,  and  therefore,  the 
Commission  must  obtain  concxnrence  of 
the  Mexican  government  to  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  Febrtiary  18. 1994.  and  reply  ' 
comments  on  or  before  March  4. 1994. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
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Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Chris  Sarros,  3815 
Northfield  Avenue,  Kingman,  Arizona 
86401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-311,  adopted  December  7, 1993.  and 
released  December  28,  1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (room  239), 
1919  M  Street,  N\V.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Makmg  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

Foi;  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Aamg  Chief,  Allocations  Branch.  Policy  and 

Pules  Division.  Mass  Media  Bureau. 

(PR  Doc.  93-32041  Filed  12-30-93;  8:45  am) 

eiLUNC  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-314,  RM-8396] 

Radio  Broadcasting  Services;  Cadiz 
and  Oalc  Grove,  Kentucky 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Ham 
Broadcasting,  Inc., Jicensee  of  Station 
WKDZ(FM),  Channel  292A.  Cadiz, 
Kentucky,  seeking  the  substitution  of 
Channel  293C3  for  Channel  292A  at 


Cadiz,  Kei  tucky,  and  the  reallotment  of 
Channel  2  )3C3  from  Cadiz,  Kentucky  to 
Oak  Grove ,  Kentucky,  and  the 
modificatipn  of  the  license  for  Station 
WKDZ(FM)  to  specify  Oak  Grove  as  its 
community  of  license,  in  accordance 
with  §  1.420(i)  of  the  Commission's 
rules.  The  coordinates  for  Channel 
293C3  at  C  lak  Grove  are  North  Latitude 
36-45-05  md  West  Longitude  87-27- 
02. 

DATES:  Coi  nments  must  be  filed  on  or 
before  Feb  ruary  18, 1994,  and  reply 
comments!  on  or  before  March  4, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  IX]  20554.  In 
addition  ti  i  filing  comments  with  the 
FCC,  inter  ssted  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows  Peter  Tannenwald,  Arent, 
Fox,  Kintr  er,  Plotkin  &  Kahn,  1050 
Connectic  it  Avenue,  NW.,  Washington, 
DC  20036-  5339  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  c  f  the  Commission's  Notice  of 
Proposed  ^ule  Making,  MM  Docket  No. 
93-314,  a<  opted  December  3,  1993,  and 
released  D  acember  28, 1993.  The  full 
text  of  thi:  Commission  decision  is 
available  i  ar  inspection  and  copying 
during  noimal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  ]  JW.,  Washington,  DC.  The 
complete  1  ext  of  this  decision  may  also 
be  purcha  ed  from  the  Commission's 
copy  cont  actors.  International 
Transcripl  ion  Service,  Inc..  (202)  857- 
3800. 19H  i  M  Street,  NW.,  room  246,  or 
2100  M  St  eet.  NW.,  suite  140, 
Washingt<  n,  DC  20037. 

Provisic  ns  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proce  iding. 

Membei  s  of  me  public  should  note 
that  from  he  time  a  Notice  of  Proposed 
Rule  Maki  ng  is  issued  until  the  matter 
is  no  long(  ir  subject  to  Commission 
consideral  ion  or  court  review,  all  ex 
parte  cont  icts  are  prohibited  in 
Commissi  m  proceedings,  such  as  this 
one,  whic  i  involve  channel  allotments.* 
See  47  CFR  1.1204(b)  for  rules 
goveminajpermissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  prodedures  for  comments,  see  47 
CFR  1.413  and  1.420. 

List  of  Suljects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Coi  amunications  Commission. 

John  Karot  tot. 

Acting  Chu  f.  Allocations  Branch,  Policy  and 

Rules  Divis  on.  Mass  Media  Bureau. 

[PR  Doc.  92  -32042  Filed  12-30-93;  8:45  am) 

BILUNa  coot  (712-01-41 


DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  17 
RIN  1018-AC17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Three  Puerto  Rican  Plants 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  Mitracarpus  maxwelliae, 
Mitmcarpus  polycladus,  and  Eugenia 
woodburyana  to  be  endangered  species 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended.  M. 
maxwelliae  and  E.  woodburyana  are 
endemic  to  Puerto  Rico.  M.  polycladus 
has  been  reported  from  only  one  other 
island,  Saba,  in  the  Lesser  Antilles.  Both 
species  of  Mitracarpus  are  small  shrubs 
that  are  each  limiteid  in  distribution  to 
one  area  in  Guanica,  located  in 
southwestern  Puerto  Rico.  E. 
woodburyana  is  known  only  from 
approximately  45  individuals  at  three 
locations  in  southwestern  Puerto  Rico. 
These  species  are  variously  threatened 
by  road  construction,  recreational 
activities,  wildfires,  and  land  clearing 
associated  with  development  for 
agriculture  and  other  purposes.  This 
proposal,  if  made  final,  would  provide 
M.  maxwelliae,  M.  polycladus  and  E. 
woodburyana  with  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  listed  species. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  4, 
1994.  Public  hearing  requests  must  be 
received  by  February  17, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Caribbean  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  491,  Boqueron,  Puerto  Rico 
00622.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  this  ofiice,  and 
at  the  Service's  Southeast  Regional 
Office,  suite  1282,  75  Spring  Street, 
SW.,  Atlanta,  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Silander  at  the  Caribbean  Field 
Office  address  (809/851-7297)  or  Mr. 
Dave  Flemming  at  the  Atlanta  Regional 
Office  address  (404/331-3580). 

SUPPLEMENTARY  INFORMATION: 

Background 

Mitracarpus  maxwelliae  was 
discovered  on  March  8. 1925,  by 
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Nathaniel  L.  Britton  on  a  limestone  hill 
in  the  municipality  of  Guanica,  Puerto 
Rico.  The  site  was  later  rediscovered  by 
Alain  Liogier  in  1982  and  again  by 
George  R.  Proctor  and  Miguel  Canals  in 
1987.  The  species  has  never  been  found 
at  any  other  location  but  the  type 
locality.  At  this  locality,  it  is  foimd 
along  an  unpaved  road,  growing  on  dry 
exposed  gravel.  Approximately  1,443 
plants,  including  mature  flowering 
individuals  and  seedlings,  were  counted 
within  an  area  of  about  7,500  square 
meters  (Proctor  1991a). 

Mitracarpus  maxwelliae  is  a  low, 
densely-branching,  moundlike  shrub 
that  may  reach  approximately  20 
centimeters  in  height.  The  somewhat 
woody  branches  are  striate  and  sharply 
4-angled.  The  leaves  are  opposite, 
sessile,  linear  or  linear-lanceolate, 
densely  scabrous,  and  from  1  to  3 
centimeters  long  and  2  to  5  millimeters 
wide.  The  flower  heads  are  terminal, 
dense,  sub-globose,  and  from  .8  to  1.3 
centimeters  in  diameter.  The  corolla  is 
white,  narrowly  funnelform,  minutely 
glandular-papillose,  5  to  6  millimeters 
long.  The  capsule  is  about  1.5 
millimeter  in  diameter,  opening  by  a 
transverse  circular  split  at  about  the 
middle.  The  seeds  are  ellipsoid, 
brovmish-black.  and  1.2  millimeters 
long  and  .8  miUimeter  wide. 

Mitracarpus  polycladus  was  first 
discovered  growing  on  coastal  rocks 
near  Caiia  Gorda,  Guanica,  Puerto  Rico, 
in  1886  by  Paul  Sintenis.  It  was  also 
located  on  the  island  of  Saba  in  the 
lesser  Antilles  by  the  Dutch  botanist 
Boldingh.  Today  it  is  still  known  only 
from  these  two  locations,  where  it  grows 
in  crevices  and  soil  pockets  of  coastal 
roqks  in  arid  areas.  Exact  numbers  of 
individuals  have  been  difficult  to 
estimate  due  to  extreme  drought 
conditions  in  recent  years  (Proctor 
1991b). 

Mitracarpus  polycladus  is  a 
suffrutescent  perennial.  It  is  branched 
near  the  base,  and  the  erect  or  spreading 
stems  may  roach  up  to  45  centimeters  in 
height.  The  branches  are  4-angled  and 
glabrous.  Leaves  are  opposite,  linear  to 
linear-lanceolate,  2  to  4.5  centimeters 
long,  .3  to  .5  centimeters  wide,  glabrous 
and  often  with  an  inroUed  margin  and 
decurrent  base.  The  inflorescence  is 
terminal  and  capitate,  8  to  13 
millimeters  in  diameter,  many  flowered 
and  subtended  by  3  bract-like  leaves. 
The  corolla  is  white,  about  5  millimeters 
long,  with  ovate  loaves.  The  seed 
capsule  is  1.5  millimeter  in  diameter, 
splitting  open  transversely  below  the 
middle,  and  contains  black  seeds. 

Eugenia  woodburyana,  a  small 
evergreen  tree,  is  endemic  to  Puerto 
Rico  and  currently  known  from  only  the 


Sierra  Bermeja  in  the  municipalities  of 
Cabo  Rojo  and  Lajas  and  from  the 
Guanica  Commonwealth  Forest  in 
Guanica,  all  in  southwestern  Puerto 
Rico.  An  additional  individual  has  been 
reported  from  the  Cabo  Rojo  National 
Wildlife  Refuge,  in  Cabo  Rojo,  adjacent 
to  the  Sierra  Bermeja.  Approximately  45 
individuals  are  known  from  these  three 
locations.  The  species  was  only  recently 
discovered  and  described  by  Alain 
Liogier  (Liogier  1980). 

Eugenia  woodburyana  may  reach  6 
meters  in  height.  The  leaves  are 
opposite,  obovate,  pilose  on  both  sides, 
glandular-punctate  below,  and  from  1.5 
to  2  centimeters  long  and  1  to  1.5 
centimeters  wide.  The  inflorescence  is 
axillary,  2  to  5  flowered  and  with  a 
pedimcle  1  to  3  milUmeters  long.  The 
calyx  is  4-lobed  and  the  petals  are 
white,  4  millimeters  long  and  3.5 
millimeters  wide.  The  striking  fruit  is 
red  upon  maturity,  8-winged  and  2 
centimeters  in  diameter. 

Mitracarpus  maxwelliae  and  M. 
polycladus  were  recommended  for 
Federal  listing  in  a  report  prepared  by 
the  Smithsonian  Institution  as  directed 
by  section  12  of  the  Endangered  Species 
Act  of  1973.  The  report  was  presented 
to  Congress  in  1975  as  House  Document 
No.  94-51.  The  species  were 
subsequently  included  among  the  plants 
being  considered  as  endangered  or 
threatened  by  the  Service,  as  published 
in  the  Federal  Register  notice  of  review 
dated  December  15, 1980  (45  FR  82480); 
the  November  28, 1983  update  (48  FR 
53680),  the  revised  notice  of  September 
27, 1985  (50  FR  39526),  and  the 
February  21. 1990  (55  FR  6184)  notice 
of  review.  In  the  February  21,  1990, 
notice,  M.  maxwelliae  was  designated  as 
a  category  1  species  (a  species  for  which 
the  Service  has  substantial  information 
supporting  the  appropriateness  of 
proposing  to  list  them  as  endangered  or 
threatened)  and  M.  polycladus  as  a 
category  2  species  (a  taxon  for  which 
there  is  evidence  of  vulnerability,  but 
for  which  there  was  not  enough  data  to 
support  listing).  Eugenia  woodburyana 
v.as  included  as  a  category  2  candidate 
for  listing  in  the  September  30,1993, 
plant  notice  of  review.  It  has  been 
included  in  the  Center  for  Plant 
Conservation's  Report  on  Rare  Plants  in 
Puerto  Rico  (Center  for  Plant 
Conservation  1992)  as  a  taxon  that  may 
become  extinct  within  the  next  10  years. 
All  three  species  are  considered  to  be 
critical  plants  by  the  Natural  Heritage 
Program  of  the  Puerto  Rico  Department 
of  Natural  Resources  (Department  of 
Natural  Resources  1993). 

Based  on  status  survey  reports 
completed  in  1991,  and  in  conjunction 
with  other  recent  field  work,  the  Service 


recently  reclassified  Mitracarpus 
polycladus  and  Eugenia  woodburyana 
as  category  1  candidates. 

Section  4(b)(3)(B)  of  the  Act.  as 
amended  in  1982,  requires  the  Secretary 
to  make  findings  on  certain  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
Amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Mitracarpus  maxwelliae  and  M. 
polycladus,  because  the  Service  had 
accepted  the  1975  Smithsonian  report  as 
a  petition.  In  each  October  from  1983 
through  1992.  the  Service  has  found  that 
the  petitioned  listing  of  these  species 
was  warranted  but  precluded  by  other 
listing  actions  of  a  higher  priority,  and 
that  additional  data  on  vulnerability  and 
threats  were  still  being  gathered.  This 
proposed  rule  constitutes  the  final  1- 
year  finding  for  these  two  species  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act. 

Summary  of  Factors  AfTecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Mitracarpus  maxwelliae  Britton  & 
Wilson,  M.%olycladus  Urban  and 
Eugenia  womdbur^ana  Alain  are  as 
follows:       I 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range  - 

In  the  Sierra  Bermeja,  Eugenia 
woodburyana  is  found  on  privately 
owned  land  subject  to  intense  pressure 
for  agricultural,  rural  and  tourist 
development.  The  land  is  currently 
being  cleared  for  grazing  by  cattle  and 
goats.  Adjacent  land  is  boing  subdivided 
for  sale  in  small  farms,  some  df  stined 
for  tourist  and  urban  development.  All 
three  species  are  also  found  within  the 
Guanica  Commonwealth  Forest; 
however,  Mitracnrpas  mnxweltiaf  and 
M.  polycladus  are  found  along 
infrequently  used  roadways  where  they 
may  be  adversely  impacted  in  the 
future.  Any  road  improvement, 
widening,  or  increase  in  traffic  along 
these  roads  would  result  in  the  loss  of 
a  significant  portion  of  the  only  known 
populations.  The  sites  of  these  two 
species  are  near  preferred  recreational 
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areas,  heavily  utilized  during  the 
summer  months. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  w  Educational 
Purposes 

Taking  f'^r  these  purposes  has  not 
been  a  documented  factor  in  the  decline 
of  these  species. 

C.  Disease  orPredation 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decline  of 

these  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
and  provides  protection  for  certain 
Commonwealth  listed  species.  However, 
Mitracarpus  maxwelliae.  Mitracarpus 
poiycladus  and  Eugenia  woodburyana 
are  not  yet  on  the  Commonwealth  list 
Federal  listing  would  provide 
immediate  protection  and,  if  the  species 
are  ultimately  placed  on  the 
Commonwealth  list,  enhance  their 
protection  and  possibilities  for  funding 
needed  resc-arch. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

One  of  the  most  important  factors 
affecting  the  continued  survival  of  these 
species  is  their  limited  distribution. 
Because  so  few  individuals  are  known 
to  occiir  in  a  limited  area,  the  risk  of 
extinction  is  extremely  high.  Wildfires 
are  a  frequent  occurrence  in  this 
extremely  dry  portion  of  southvtrestem 
Puerto  Rico,  particularly  in  the  coastal 
roadside  areas  of  Guanica  wliere 
Mitracarpus  maxwelliae  and 
Mitracarpus  poiycladus  are  found. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  artion  is  to  list  Aditracarpus 
maxwelliati,  M.  poiycladus  and  Eugenia 
woodburyana  as  endangered.  M. 
maxwelliae  and  M.  poiycladus  are 
known  from  only  one  location  in  the 
Guanica  area  of  southwestern  Puerto 
Rico.  In  this  area  they  are  threatened  by 
road  construction,  recreational  activities 
and  wildfires.  E.  woodburyana  is  known 
from  only  approximately  45  individuals 
at  three  locations  in  southwestern 
Puerto  Rico.  £)eforestation  for  rural, 
agricultural,  and  tourist  development 
are  imminent  threats  to  the  sxu^val  of 
the  species.  Therefore,  endangered 
rather  than  threatened  status  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not 


proposing 

species 

"Critical 


critical  habitat  for  these 
discussed  below  in  the 
Habitat"  section. 


are 


Critical  Habitat 

Sectioa  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  pikident  and  determinable,  the 
Secretar]  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangei  ed  or  threatened.  Title  50,  part 
424  of  th  3  Code  of  Federal  Regulations, 
§424.12{1)  states  that  designation  of 
critical  liabitat  is  not  prudent  when  one 
or  both  0  f  the  following  sitxiations  exist: 
(i)  The  s  )ecies  is  threatened  by  taking 
or  other  luman  activity,  and 
identific  ition  of  critical  habitat  can  be 
expectec  to  increase  the  degree  of  such 
threat  to  the  species,  or  (ii)  Such 
designat  on  of  critical  habitat  would  not 
be  beneQcial  to  the  species.  Both 
situation^  apply  to  Mitracarpus 
maxwell  ae.  Mitracarpus  poiycladus 
and  £ugi  nia  woodburyana. 

Critica  1  habitat  would  not  be 
benefidf  1  in  terms  of  adding  additional 
protectic  n  for  the  species  under  section 
7  of  the  Act.  Regulations  promulgated 
for  the  implementation  of  section  7 
provide  for  both  a  ")eopardy"  standard 
and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard  Because  of  the  highly  limited 
distribut  ion  of  these  species  and  their 
precarioi  is  status,  any  Federal  action 
that  wou  Id  destroy  or  have  any 
significa  at  adverse  affect  on  their 
habitat  would  likely  result  in  a  jeopardy 
biological  opinion  under  section  7. 
Under  these  conditions,  no  additional 
benefits  Would  accrue  from  designation 
of  critical  habitat  that  would  not  be 
availably  throu^  listing  alone. 

The  Service  also  finds  that 
designation  of  critical  habitat  is  not 
prudent  tor  these  species  due  to  the 
potential  for  taking.  The  number  of 
individuals  of  Mitracarpus  maxwelliae, 
Mitracarpus  poiycladus  and  Eugenia 
woodbu^ana  is  sufficiently  small  that 
vandaUap  and  coUecticm  could 
seriouslj^affect  the  survival  of  the 
species.  Pubhcation  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register!  would  increase  the  likelihood 
of  such  Activities.  These  species  are  not 
protected  by  Commonwealth  law  and, 
since  thf  y  do  not  occiir  on  Federal 
lands,  \^uld  receive  no  protection  from 
taking  under  the  Endangered  Species 
Act.  The  Service  beUeves  that  Federal 
involvement  in  the  areas  where  these 
plants  o^xnir  can  be  identified  without 
the  desitnation  of  critical  habitat.  All 
involved  parties  and  landowners  have 
been  notified  of  the  location  and 
importai  ice  of  protecting  these  species' 
habitat  ^taction  of  these  species' 


habitat  will  also  be  addressed  through 
the  recovery  process  and  through  the 
section  7  jeopardy  standard. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  fisted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  fisting  encourages  and  residts 
in  conservation  actions  by  Federal, 
Conunonwealth,  and  private  agencies, 
groups  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  Usted  species.  Such 
action^  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  fisted  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  fisted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  Usted,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  spedes  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  adion  may 
affect  a  Usted  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  only  currently  kndwn  Federal 
involvement  is  through  the  occurrence 
of  Eugenia  woodburyana  on  the  Cabo 
Rdjo  National  WildUfa  Refuge.  Other 
Federal  involvement  may  occur  in  the 
future  through  the  funding  of  housing 
(Farmer's  Home  Administration  or 
Housing  and  Urban  Development)  or 
funding  utiUzad  for  the  management  of 
the  Guanica  Commonwealth  Forest 
(U.S.  Department  of  Agriculture,  Forest 
Service). 

The  Act  and  its  implementing 
regulations  fbimd  at  SO  CFR  17.61, 
17.62,  and  17-63  set  forth  a  series  of 
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general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commerdal 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
In  addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L.  100-478)  to 
the  Act  prohibit  the  malicious  damage 
or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any 
Commonwealth  law  or  regulation, 
including  Commonwealth  criminal 
trespass  law,  Certain  exceptions  can 
apply  to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  othervdse  prohibited 
activities  involving  endangered  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits  for 
these  three  species  will  ever  be  sought 
or  issued,  since  the  species  are  not 
known  to  be  in  cultivation  and  are 
uncommon  in  the  wild.  Requests  for 
copies  of  the  regulations  on  Usted  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive,  room 
432,  ArUngton,  Virginia  22203  (703/ 
358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other    ■ 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 


solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Mitracarpus 
maxwelliae,  Mitracarpus  poiycladus 
and  Eugenia  woodburyana; 

(2)  The  location  of  any  additional 
populations  of  these  three  spedes,  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species;  and 

(4)  Current  or  planned  activities  in  the 
subjed  areas  and  their  possible  impacts 
on  these  three  species. 

Final  promulgation  of  the  regulation 
on  Mitracarpus  maxwelliae, 
Mitracarpus  poiycladus  and  Eugenia 
woodburyana  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  the  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Ad  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  proposal.  Such  requests 
must  be  made  in  writing  and  addressed 
to  the  Field  Supervisor,  Caribbean  Field 
Office,  U.S.  Fish  and  WildUfe  Service. 
P.O.  Box  491,  Boqueron,  Puerto  Rico 
00622. 

National  Environmental  PoUcy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
PoUcy  Ad  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Ad  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubUshed  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation.  , 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations^  as  set  forth  belovv: 

PARTI  7— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U  S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Piib.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  §  17.12(h)  is  amended  by  adding 
the  following,  in  alphabetical  order, 
under  Myrtaceae  and  Rubiaceae.  to  the 
list  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

f  17.12    Endangered  and  threatened  plants. 

•        •        •         *        * 

(h)*  •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status        When  listed       Critical  habitat      Special  rules 


Myrtaceae — Myrtle  family: 
Eugenia 
woodburyana. 


None U.S.A.  (PR) 


NA 


MA 


Rubiaceae— Coffee  fam- 
ily: 
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Dated:  November  22, 1993. 
Richard  N.  Smith, 

Acting  Deputy  Director,  Fish  and  Wildlife 

Service. 
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BILUNC  COOC  4310-6S-P 


50CFRPart17 

RIN1018-AC12 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Puerto  Rican  Broad- 
winged  Hawk  and  the  Puerto  RIcan 
Sharp-shlrmed  Hawk 

AGENCY:  Fish  and  Wildlife  Service, 
laterior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  the  Puerto  Rican  broad- 
winged  hawk  [Buteo  platypterus 
bmnnescens)  and  the  Puerto  Rican 
sharp-shinned  hawk  [Accipiter  striatus 
vffnator]  to  be  endangered  pursuant  to 
the  Endangered  Spyecies  Act  (Act)  of 
1 973,  as  amended.  These  uncommon 
woodland  raptors  are  restricted  to 
montane,  government-owned  forests 
along  the  Cnrdillera  Central,  Sierra  de 
Cayey  and  h.rjrra  de  Luquillo.  There  are 
approximately  155  sharp-shinned 
hawks  and  124  broad-winged  hawks 
island-wide.  Both  species  are  currently 
threatened  by:  Timber  harvest  and 
management  practices  in  the  forests; 
rond  construction  in  relation  to 
timbering  and  recreational  activities; 
increase  in  numbers  of  recreational 
facilities,  and  the  disturbance  associated 
with  public  use;  mortality  and  habitat 
destruction  from  hurricanes;  the  lack  of 
comprehensive  ntanagement  plans  for 
the  Commonwealth  forests;  possible  loss 
of  genetic  variation  due  to  low 
population  levels:  and  the  potential  for 
illegal  shooting.  The  Puerto  Rican 
sharp-shinned  hawk  is  also  affected  by 
warble  fly  parasitism.  This  proposal,  if 
made  final,  would  provide  these  species 
with  the  Act's  protection  and  recovery 
provisions.  The  Service  seeks  data  and 
comments  f:  om  the  public  on  this 
proposal. 


DATES 

parties 

1994 

received 

ADDRESSE!  I 

concemin  { 
to  the 
Wildlife 
P.O.  Box 
00622. 
received 
inspectioi 
normal " 
Field 


hyl 


Fiel  i 


V'll 


bvj  siness  1 


Historic  range 


Status        When  listed       Crilk»l  hat>Mat      Special  rules 


Cotnments  from  all  interested 
mi  St  be  received  by  May  3, 
Public  hearing  requests  must  be 
February  17, 1994. 
Comments  and  materials 
this  proposal  should  be  sent 
Supervisor,  U.S.  Fish  and 
^rvice.  Caribbean  Field  Office, 
<  91,  Boqueron,  Puerto  Rico 
Cofnments  and  materials 
ill  be  available  for  public 
,  by  appointment,  during 

hours,  at  the  Caribbean 
Offi^  and  at  the  Service's 
Southeast  Regional  Ofhce,  suite  1282, 
75  Spring  Street,  SW.,  Atlanta,  Georgia 
30303. 

FOR  FURTf  ER  INFORMATION  CONTACT:  Ms. 
Marelisa  I  ivera  at  the  Caribbean  Field 
Office  adc  ress  (809/851-7297),  or  Mr. 
Dave  Flen  ming  at  the  Atlanta  Regional 
Office  ad*ess  (404/331-3583). 

SUPPL£ME*TARY  INFORMATION: 

Backgroui  id 

The  bro  id-winged  hawk  [Buteo 
platyrpten  s)  was  first  reported  in  Puerto 
Rico  by  G  mdlach  (1878).  He  reported 
this  speci(  s  as  "common"  in  the 
"interior"  of  Puerto  Rico.  Stahl  (1883) 
reported  t  le  species  as  "transient".  In 
the  first  hi  ilf  of  the  20th  century,  the 
species  wi  is  not  reported  by  other 
naturalisti  that  visited  the  island 
(Bowdish  1902,  Wetmore  1914,  and 
Danforth  :  931).  Wetmore  (1927) 
believed  tjie  species  extinct.  Danforth 
and  Smyth  (1935)  collected  a  specimen 
in  Luquil]  a  (Caribbean  National  Forest) 
and  descr  bed  it  as  a  distinct  resident 
subspecie ;,  the  Puerto  Rican  broad- 
winged  hjjwk  [Buteo  platypterus 
brunnesc^s).  Danforth  (1936)  reported 
sightings  i  if  broad-winged  hawks  from 
Utuado.  L  iopold  (1963)  reported  the 
species  fri  im  Luquillo,  Utuado  and 
Maricao  f(  irests. 

The  Pu«  rto  Rican  broad-winged  hawk 
is  a  dark  c  locolate  brown,  small-sized 
hawk  that  measures  approximately  39 
centimete  s  (15.5  inches).  It  is  smaller 
than  Butep  platypterus  platypterus  but 
larger  thaa  the  Lesser  Antillean 
subspecie  i.  This  is  the  darkest 
subspecie  >  of  the  broad-winged  hawk. 
In  adults,  the  tail,  broadly  banded  with 


black  and  white,  and  the  rufous  breast 
are  characteristic,  bnmatiu^  birds  have 
dark  bars  on  the  breast  and  lack  the 
distinctive  tail  bands  of  the  adult. 
Broadwings  flap  more  than  the  similar 
but  larger  red-tailed  hawk  (Raffaele 
1989).  Knowledge  of  the  biology  of  the 
Puerto  Rican  broad-winged  hawk  is 
limited.  Snyder  et  al.  (1987)  conducted 
food-habit  studies  on  one  of  the  three 
nests  found  in  the  Caribbean  National 
Forest  in  1976  and  one  nest  found  in 
Rio  Abajo  in  1978.  The  prey  types  taken 
included  centipedes,  frogs,  lizards, 
mice,  rats  and  birds  (including  some  as 
large  as  200  grams).  Studies  of  breeding 
biology,  habitat  requirements  and  other 
aspects  of  this  species'  biology  are  not 
available  in  the  literature. 

The  Puerto  Rican  broad-winged  hawk 
is  an  uncommon  and  extremely  local 
resident.  Extant  populations  are 
restricted  to  montane  habitats  of  three 
forests:  Rio  Abajo  Commonwealth 
Forest,  Carite  Commonwealth  Forest 
and  Caribbean  National  Forest.  Breeding 
has  not  been  documented  in  the  Carite 
forest  (Hernandez  1980,  Snyder  et  al. 
1987).  In  the  mid-1980's,  the  population 
in  the  Caribbean  National  Forest  was 
estimated  to  be  40-60  individuals  and 
15-20  breeding  pairs  (Santana  and 
Temple  1984,  Snyder  et  al.  1987).  The 
broad-winged  hawks  were  more  often 
seen  in  the  eastern  side  of  the  Caribbean 
National  Forest,  and  the  tabonuco  and 
,  palo  Colorado  forest  types  were  reported 
to  be  the  preferred  habitats  for  the 
species  (Wiley  and  Bauer  1985).  In 
1992, 12  broad- winged  hawks  were 
sighted  in  the  Caribbean  National  Forest 
and  the  population  was  estimated  at  22 
individuals  (Delannoy  1992).  These 
individuals  were  observed  to  be 
clustered  in  the  north-central  part  of  the 
forest  within  the  subtropical  wet  forest 
and  subtropical  rain  forest  life  zones, 
where  the  tabonuco  is  the  dominant 
forest  type. 

Very  little  is  known  about  the  Rio 
Abajo  and  Carite  forest  populations. 
However,  it  appears  that  the  existence  of 
the  Rio  Abajo  population  was  known  by 
Danforth  (1936)  and  Leopold  (1963) 
since  they  both  reported  sightings  of 
broad-winged  hawks  from  Utuado. 
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Snyder  et  al.  (1987)  believed  that  the 
Rio  Abajo  forest  sustains  not  more  than 
50  individuals.  Delannoy  (1992) 
reported  26  broad-winged  hawks,  or  an 
estimated  population  of  52  individuals, 
in  the  Rio  Abajo  forest.  The  Puerto 
Rican  broad-winged  hawk  was 
unknown  from  the  Carite  forest  until 
1980,  when  the  existence  of  a  resident 
population  present  year-round  was 
reported  (Hernandez  1980).  In  1992.  20 
broad-winged  hawks  were  censused  in 
the  Carite  forest  and  a  population  of  22 
individuals  was  estimated  (Delannoy 
1992).  In  the  Carite  forest  the  species 
has  been  reported  from  the  elfin, 
caimitillo,  granadillo,  tabonuco,  and 
slope  forest  types  (Hernandez  1980, 
Delannoy  1992). 

The  206.4  square  kilometers  censused 
in  three  forests  (Rio  Abajo,  Carite  and 
Caribbean  National  Forest)  in  1992 
yielded  a  count  of  58  broad-winged 
hawks,  and  a  total  population  estimate 
of  124  individuals  (Delannoy  1992). 
Sightings  of  the  broad-winged  hawk 
have  been  reported  frtjm  other  areas, 
such  as  Cayey  (next  to  the  Carite  forest), 
Utuado,  Jayuya.  Adjuntas,  Villalba,  and 
the  Maricao  and  Toro  Negro  forests 
(Leopold  1963,  Perez-Rivera  and  Cotte- 
Santana  1977).  Nevertheless,  Delannoy 
(1991)  established  that  the  Maricao  and 
Toro  Negro  forests  do  hot  have  resident 
populations.  Broad-winged  hawks  have 
been  searched  for.  but  not  sighted,  in 
upland  forested  habitats  in  Utuado, 
Jayuya,  Adjuntas,  Orocovis,  and 
Banranquitas  (Delannoy  1992). 

The  snarp-shinned  hawk  [Accipiter 
striatus)  is  a  polytypic  species  with  nine 
subspecies  distributed  in  the  western 
hemisphere,  from  Alaska  to  Canada 
south  to  Argentina  and  to  the  West 
Indies  (Cuba,  Hispaniola  and  Puerto 
Rico)  (Wattfel  1973).  The  Puerto  Rican 
sharp-shinned  hawk  was  first 
discovered  in  1912  in  the  Maricao 
Commonwealth  Forest,  and  described  as 
a  distinct  subspecies,  Accipiter  striatus 
venator  (Wetmore  1914). 

The  Puerto  Rican  sharp-shinned  hawk 
is  a  small  hawk  measuring 
approximately  28-33  centimeters  (Il- 
ls inches).  The  dark  slate  gray  upper 
parts  and  heavily  barred  rufous 
underparts  of  the  adults  are  distinctive. 
Immatures  are  brown  above  and  heavily 
streaked  below.  It  has  a  short,  squared 
tail,  often  appearing  notched  when 
folded,  and  a  small  head  and  neck.  In 
flight,  the  short,  rounded  wings  and 
long,  narrow  tail  are  characteristic 
(Raffaele  1969). 

Extant  breeding  populations  of  the 
Puerto  Rican  sharp-shinned  hawk  were 
located  in  the  mountain  forest  of  the 
Mancao  Commonwealth  Forest,  Toro 
Negro  Commonwealth  Forest,  Guilarte 


Commonwealth  Forest,  Carite 
Commonwealth  Forest  and  Caribbean 
National  Forest  (Cruz  and  Delannoy 
1986).  Sixty  individuals  were  counted 
in  island-wide  surveys  conducted  in 
1983,  and  a  breeding  density  of  .73 
hawks/km  2  was  estimated  (Cruz  and 
Delannoy  1986).  In  1985,  72  individuals 
were  counted  and  a  breeding  population 
of  .76  hawk/km  2  (230-250  island-wide) 
were  estimated  in  island-wide  surveys 
(Cruz  and  Delannoy  1986).  In  1992, 
285.6  square  kilometers  censused 
yielded  82  sharp-shinned  hawks;  40 
were  counted  in  Maricao,  30  in  Toro 
Negro,  10  in  Carite  and  2  in  the 
Caribbean  National  Forest.  An  overall 
population  of  129  individuals  has  been 
estimated  for  these  forests  (Delannoy 
1992).  Although  the  Guilarte  forest 
population  was  not  censused  in  1992.  a 
population  of  25  individuals  was 
estimated  for  the  forest  in  1985  (Cruz 
and  Delannoy  1986). 

Studies  on  breeding  and  nesting 
habitat  of  this  species,  conducted  by 
Cruz  and  Delannoy  (1986)  showed  that 
the  sharp-shinned  hawk  population  in 
Maricao  nests  in  both  natural  and 
modified  [Calophyllum  plantation) 
habitats.  Plantation  nest  sites  tended  to 
have  large  canopy  trees  and  fewer 
understory  trees  than  natural  forest  nest 
sites.  Sharp-shinned  hawks  appear  to 
select  plantation  and  natural  forest  nest 
sites  with  similar  vegetative  structure 
and  topography.  Results  suggested  that 
special  vegetation  structural 
requirements  (closed  canopies  and 
dense  stands)  are  sought  by  the  Puerto 
Rican  sharp-shinned  hawks  in  the 
selection  of  nest  sites  in  Maricao  and 
apparently  in  other  parts  of  its  range  in 
Puerto  Rico  (Cruz  and  Delannoy  1986). 
Furthermore,  these  authors  reported  low 
reproductive  success,  high  desertion  of 
eggs,  and  high  nestling  mortality  due  to 
parasitism  by  the  warble  fly  Pbilomis 
spp. 

The  center  of  sharp-shinned  hawk 
courtship  and  territorial  activities  in 
Maricao  forest  was  located  in  the  north- 
central  and  eastern  parts,  within  the 
subtropical  lower  montane  wet  forest 
and  subtropical  wet  forest  Ufe  zones.  In 
the  Carite  forest,  territorial  and 
courtship  activities  occurred  in  the 
northeastern  and  north-central  parts, 
within  the  caimitillo-granadillo  forest 
types  (Delannoy  1992).  In  Toro  Negro, 
these  activities  took  place  in  the  elfin 
woodland,  sierra  palm,  caimitillo- 
granadillo  and  tabonuco  forest  types.  In 
the  Caribbean  National  Forest,  the  only 
two  sharp-shiimed  hawks  sighted  (a 
solitary  territorial  pair)  were  detected  in 
the  south-central  part  of  the  forest, 
confined  to  the  palo  Colorado  forest  type 


of  the  lower  montane  forest  Ufa  zone 
(Delannoy  1992). 

Although  the  sharp-shinned  hawk 
was  previously  known  from  the  karst 
region  of  Rio  Abajo  and  Guajataca 
Commonwealth  Forests,  Cruz  and 
Delannoy  (1986)  did  not  find  any 
evidence  of  its  presence  in  these  areas. 
Fossil  evidence  indicates  that  the 
species  was  once  more  widespread  in 
the  karst  region  (Wetmore  1922).  Sharp- 
shinned  hawks  have  been  searched  for 
and  not  sighted  in  Cambalache,  Vega, 
Susua,  and  Guanica  forests  (Cruz  and 
Delannoy  1986). 

On  November  24, 1980.  the  Ser\'ice 
received  a  petition  from  Dr.  Warren  B. 
King  from  the  International  Council  for 
Bird  Preservation  requesting  that  the 
Puerto  Rican  broad-winged  hawk  and 
the  Puerto  Rican  sharp-shinned  hawk 
(and  other  bird  species)  be  added  to  the 
List  of  Endangered  and  Threatened 
Wildlife.  On  May  12,  1981,  the  Service 
published  a  notice  of  petition 
acceptance  and  status  review  in  the 
Federal  Register  (46  FR  26464). 

In  the  case  of  any  petition  accepted  by 
the  Service  as  containing  substantial 
information.  Section  4(b)(3)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq),  as  amended  in  1982,  requires 
that  a  subsequent  finding  be  made 
within  12  months  as  to  whether  the 
measure  is  warranted,  not  warranted,  or 
warranted  but  precluded  by  higher 
priority  listing  actions.  In  regard  to  the 
Puerto  Rican  broad-winged  hawk,  the 
Service  has  made  administrative 
findings  of  "warranted  but  precluded" 
each  year,  beginning  in  October  of  1983, 
as  required  by  the  Act.  In  the  case  of  the 
Puerto  Rican  sharp-shinned  hawk,  a 
status  survey  completed  in  1986 
resulted  in  a  final  petition  finding  of 
"not  warranted"  that  was  announced  in 
the  Federal  Register  of  April  25. 1990 
(55  FR  17475). 

In  the  Service's  noticeof  review  for 
%ertebrate  candidates  published  in  the 
Federal  Register  of  December  30. 1982 
(47  FR  58454)  and  September  18,  1985 
(50  FR  37958),  both  hawks  were 
included  as  category  2  species,  i.e..  taxa 
for  which  there  is  information  to 
indicate  that  listing  may  be  appropriate, 
but  for  which  there  is  insufficient  data 
to  support  a  hsting  proposal.  In  the 
animal  notice  of  review  published 
January  6, 1989  (54  FR  554).  the  Puerto 
Rican  sharp-shinned  hawk  was  moved 
to  category  3C  based  on  status 
information  gathered  in  1986.  Categorv' 
3C  taxa  are  those  that  do  not  presently 
qualify  for  the  Act's  protection  due  to 
absence  of  significant  threats  The 
Puerto  Rican  broad-winged  hnwk  wns 
retained  in  category  2  for  the  1989 
notice  of  review  and  for  the  subsequent 
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notice  published  November  21. 1991  (56 
FR  58B04). 

Status  siirveys  conducted  in  1991  and 
1992  indicated  that  both  species  have 
experienced  recent  population  declines, 
exist  in  low  niunbers,  nave  restricted 
distribution  and  currently  face 
significant  threats.  Based  on  this 
information,  the  Service  recently  that 
elevated  both  hawks  to  category  1  and 
is  now  proposing  them  for  endangered 
status.  The  current  proposed  rule 
represents  the  final  finding  on  the 
petitioned  action  for  the  Puerto  Rican 
broad-winged  hawk. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Puerto  Rican  broad- 
winged  hawk  [Buteo  platypterus 
bninnescens)  and  the  Puerto  Rican 
sharp-shinned  hawk  [Accipiter  striatus 
Venator)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  Puerto  Rican  broad-winged  hawk 
and  the  Puerto  Rican  sharp-shinned 
hawk  are  imcommon  and  extremely 
local  residents.  Extant  populations  of 
the  broad-winged  hawk  and  the  sharp- 
shinned  hawk  are  restricted  to  three  and 
five  montane  forests,  respectively.  The 
destruction  and  modification  of  forested 
habitats  in  Puerto  Rico  may  be  one  of 
the  most  significant  factors  affecting  the 
numbers  and  distribution  of  these  hawk 
species.  The  patchy  distribution  of  both 
species  may  have  resulted  from  the 
fragmentation  of  forested  habitats. 
During  the  first  half  of  the  20th  century, 
forested  areas  were  drastically  reduced 
for  intensive  agricultural  uses.  Only 
small  areas  of  the  montane  forests 
remained.  In  the  last  half  of  this  century 
eariy  secondary  forests  have  developed 
in  areas  that  are  no  longer  under 
intensive  cidtivation,  and  these 
secondary  forests  connect  patches  of 
more  matiue  forests  that  were 

Ereviously  isolated.  Nevertheless,  both 
awk  species  are  restricted  to  the 
mature  montane  forests  and  have  not 
been  observed  In  these  secondary  forests 
(Delannoy,  pers.  comm.).  Both  species 
were  searched  for,  but  not  sighted,  in 
other  upland  forested  habitats  in  central 
parts  of  Puerto  Rico. 


Extant 


occiirm 


populations  of  these  species 
low  numbers.  The  total 
populati  sn  estimate  of  124  broad- 
winged  ^wks  island-wide  is  very  low. 
Broad-v4nged  hawks  have  experienced 
a  local  population  decline  of 
approximately  50  percent  in  the 
Caribbean  National  Forest  (Delannoy 
1992).  Total  population  numbers  are 
si^ificantly  low  in  both  the  Carite  and 
Rio  Abafc)  forests.  The  sharp-shinned 
hawk  hm  experienced  a  60  percent 
decline  m  the  Carite  forest  and  93 
percent  decline  in  the  Caribbean 
National  Forest  (Delannoy  1992). 

Timber  harvest  and  management 
practiced  that  would  result  in  a 
reduction  in  numbers  or  in  the 
diminishing  of  habitat  quahty  of  species 
already  limited  in  their  abundance  and 
distribution  could  be  detrimental.  Cruz 
and  Dels  nnoy  (1986)  foimd  that  50 
percent  i  if  the  nesting  areas  in  the 
Maricao  forest  were  in  plantations  of 
maria  (C  ilophyllum  brasiliense).  They 
establisl]  ed  that  timber  harvest  and 
managei  lent  practices  could  have 
negative  effects  on  sharp-shinned  hawks 
if  vegetation  structural  features  such  as 
high  stem  density  and  canopy  closure 
were  not  maintained.  Adequate  nest  site 
habitat  in  the  Maricao  forest  was 
considesd  to  be  in  limited  supply.  Any 
activitief  that  modify  required  structural 
features  of  vegetation  in  sharp-shinned 
hawk  nesting  areas  could  result  in  the 
reduction  of  the  effective  population 
size.  Sharp-shinned  hawks  snowed  a 
strong  n*st  site  tenacity  and  returned 
year  aft^  year  to  the  same  nesting  areas 
(Cruz  and  Delannoy  1986). 

Road  Construction  in  the  forests 
(related  to  timber  programs  and/or 
recreational  activities)  could  result  in 
substantial  habitat  alteration  and 
fragmentation.  Also,  roads  could 
provide  fc  chronic  source  of  human 
disturbance,  reducing  habitat 
effectiveness  for  species  with  a  strong 
need  forlisolation.  Roads  could  increase 
animal  liarvest  and  the  introduction  of 
exotic  faima.  Road  construction  and/or 
road  repair  have  been  proposed  in  the 
Caribbeoi  National  Forest.  In  the  Rio 
Abajo  forest,  the  construction  of 
highway  P. R.  10  from  Arecibo  to  Ponce, 
which  h|is  been  under  way  for  several 
years,  cduld  affect  the  broad-winged 
hawk  population.  Delannoy  (1992) 
documeated,  from  the  P.R.  Highway  and 
Transportation  Authority  files,  that 
approximately  2.5  kilometers  of  the  P.R. 
10  will  qnter  and  cut  through  forest  land 
in  the  ncjrtheastem  comer,  where  high 
densities  of  broad-winged  hawks  were 
detected-  Bulldozer  activities  were 
reported  less  than  500  meters  from 


lookout 


iites  in  the  forest.  He  estimated 


that  app  oximately  3.79  hectares  of 


apparently  prime  broad-winged  hawk 
habitat  will  be  destroyed  by  the  road. 

Construction  of  recreational  facilities 
has  been  proposed  for  the  western  and 
northern  sides  of  the  Caribbean  National 
Forest,  areas  where  both  species  occur. 
Such  recreation  facilities  could 
potentially  eliminate  habitat  or  bring 
human  activities  too  close  to  preferred 
nesting  areas.  Raptors  are  particularly 
sensitive  to  disturbance  near  their 
nesting  territories.  In  the  Carite  forest 
increasing  pressure  for  new  recreation 
facilities  has  been  identified  (Delannoy 
1992).  In  the  Maricao  forest,  Cruz  and 
Delannoy  (1986)  foimd  that  nest  failures 
related  to  direct  human  harassment 
ranked  third  in  importance  among  all 
causes.  Five  nesting  areas  in  Maricao 
forest  are  in,  or  less  than  100  meters 
from,  the  camping  and  picnic  areas. 
Some  of  the  traditional  nesting  areas  for 
the  Puerto  Rican  sharp-shinned  hawk  in 
the  Toro  Negro  forest  lie  near  recreation 
facilities  (Cruz  and  Delannoy  1986). 
Increased  pressure  for  recreation  from  a 
growing  human  population  could  bring 
about  frequent  and  regular  human 
disturbance  near  nest  sites. 

Increased  pressure  for  new  right-of- 
way  access  to  farms  through  the  Carite 
forest  land,  and  the  establishment  of 
new  conUnunication  facilities,  could 
also  destroy  prime  habitat  or  bring 
human  activities  too  close  to  broad- 
winged  hawks.  Delannoy  (1992) 
documented  that  destruction  of 
substantial  caimiUllo-granadillo  habitat 
occurred  in  the  right-of-way  access 
through  Camino  El  Seis  in  the  north- 
central  part  of  the  Carite  forest.  This 
author  also  reported  the  establishment 
of  new  communication  facilities  along 
an  access  road  through  sector  Farallon 
in  the  northwestern  part  of  the  forest 
where  the  highest  broad-winged  hawk 
densities  have  been  reported. 

In  the  Maricao  forest,  the  Puerto  Rico 
Energy  Power  Authority  has  a  power 
substation  located  in  the  lower  montane 
wet  forest  life  zone,  the  center  of  sharp- 
shinned  hawk  nesting  habitat.  Many 
kilometers  of  aerial  power  lines  nm 
through  forest  lands.  The  access  road  for 
the  substation  is  located  adjacent  to 
sharp-shinned  hawk  habitat  in  the 
subtropical  wet  forest  life  zone 
(Delannoy  1992).  The  construction  of 
this  access  road  resulted  in  the 
destruction  of  approximately  2.6 
hectares  of  sharp-shinned  hawk  habitat 
(Delannoy  1992).  The  construction  of 
new  communication  infrastructure  or 
the  enlargement  of  the  existing 
infrastructxire  could  potentially 
eliminate  important  sharp-shinned 
hawk  habitat. 
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B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Taking  for  these  purposes  has  not 
been  a  documented  fector  in  the  decline 
of  these  species.  Nevertheless,  the  size 
and  the  appearance  of  these  birds  make 
them  a  potentially  attractive  target  for 
some  hunters. 

C.  Disease  or  Predation 

The  mortality  of  sharp-shinned  hawk 
nestlings  due  to  parasitism  by  the 
warble  fly  Philomis  spp.  has  been 
documented.  Studies  conducted  in 
Maricao  forest  attributed  61  percent  of 
nestling  mortality  to  Philomis 
parasitism  (Cruz  and  Delannoy  1986). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanism 

The  Puerto  Rican  sharp-shinned  hawk 
was  designated  by  the  Commonwealth 
Department  of  Natural  Resources  as  a 
threatened  species  in  1985.  Existing  ' 
Commonwealth  regulations  for  the 
protection  of  threatened  and  endangered 
species  have  not  been  effective  at 
preventing  habitat  destruction  or 
alteration.  The  Puerto  Rican  broad- 
winged  hawk  is  not  protected  by 
Commonwealth  regulations. 

E.  Other  Natural  or  Maiunade  Factors 
Affecting  Its  Continued  Existence 

One  of  the  most  important  Actors 
affecting  these  species  in  Puerto  Rico  is 
their  limited  distribution  and  low 
numbers.  The  Puerto  Rican  broad- 
winged  hawk  experienced  a  local 
population  decline  of  approximately  50 
percent  in  the  Caribbean  National  Forest 
(from  50  individuals  in  1984  to  22  in 
1992).  The  Puerto  Rican  sharp-shinned 
hawk  experienced  a  40  percent 
population  decline  in  a  p>eriod  of  7  years 
(from  250  individuals  in  1985  to  150  in 
1992).  Locally,  the  Carite  population 
experienced  a  60  percent  decline,  and 
the  Caribbean  National  Forest 
population  a  93  percent  decline.  Decline 
of  both  species  has  been  attributed  to 
possible  direct  and  indirect  effects  from 
hunicane  Hugo  in  1989. 

The  extensive  devastation  from 
hurricanes  may  be  particularly 
detrimental  to  species  with  small 
population  size  and  long  generation 
time,  such  as  the  broad-winged  hawk 
and  sharp-shinned  hawk.  Additionally, 
there  may  also  be  a  long-term  reduction 
in  effective  population  size  if  the  hawks 
prove  to  require  habitat  characteristics 
not  presently  available  in  the  storm- 
damaged  forest. 

The  lack  of  comprehensive 
management  plans  for  the 
Commonwealth  forests  could  be 
considered  a  serious  threat  for  these 


species.  In  absence  of  such  plans,  policy 
makers  and  managers  lack  basic 
information  on  which  to  base  decisions 
related  to  the  best  use  and  management 
of  forest  resources. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial        ^ 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  two  spedes  in  determining  to 
propose  this  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  Puerto  Rican  broad-winged  hawk 
and  the  Puerto  Rican  sharp-shinned 
hawk  as  endangered. 

The  Puerto  Rican  broad-winged  hawk 

Eopulations  are  extremely  small  and 
mited  to  only  three  montane  forests. 
Significant  adverse  effects  to  this 
species  or  its  habitat  could  drive  it  to 
extinction.  The  potential  for  illegal 
shooting,  increased  human  disturbance 
and  the  loss  of  prime  habitat  in  the 
forests  constitute  serious  threats  to  the 
continued  survival  of  the  species.  The 
Puerto  Rican  sharp-shinned  hawk  has 
experienced  a  40  percent  decline  in  a 
period  of  7  years.  The  potential  for 
alteration  of  the  species'  habitat,  human 
disturbance,  illegal  shooting,  and 
nestling  parasitism  by  warble  flies 
constitute  serious  threats  to  the 
continued  survival  of  the  species.  A 
decision  to  determine  only  threatened 
status  would  not  adequately  reflect  the 
evident  rarity  and  threats  confronting 
these  species.  A  decision  to  take  no 
action  would  exclude  these  species  &t>m 
benefits  provided  by  the  Endangered 
Species  Act  Endangered  status  is 
therefore  appropriate. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  a  species  is  proposed  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that,  in  the  case  of  the 
latter  situation,  designation  of  critical 
habitat  is  not  prudent  for  these  spedes 
due  to  lack  of  oenefit. 

Section  7(a)(2)  and  regulations 
codified  at  50  CFR  part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 


likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  their  critical  habitat,  if 
designated.  (See  "Available 
Conservation  Measures"  section  for  a 
further  discussion  of  Section  7.)  As  part 
of  the  development  of  this  proposed 
rule,  the  U.S.  Forest  Service  and  the 
Puerto  Rico  Department  of  Natural 
Resources  (DNR)  were  provided 
available  information  on  the  * 
distribution  and  threats  to  the  two 
hawks.  Should  any  future  projects  be 

E reposed  in  areas  inhabited  by  these 
awks,  the  two  agendes  will  already 
have  the  information  needed  to 
determine  if  the  species  may  be 
impacted  by  the  proposed  action. 

Regulations  promulgated  for 
implementing  Section  7  provide  for 
both  a  jeopardy  standard,  based  on 
listing  alone,  and  for  a  destruction  or 
adverse  modification  standard,  in  cases 
where  critical  habitat  has  been 
designated.  The  Puerto  Rican  broad- 
vnnged  and  sharp-shinned  hawks 
occupy  restrictea  areas  within  the 
borders  of  the  Caribbean  National  Forest 
and  several  Commonwealth  forests.  Any 
significant  adverse  modification  or 
destruction  of  their  habitat  would  likely 
jeopardize  their  continued  existence. 
Under  these  conditions,  the  standards 
for  jeopardy  and  adverse  modification 
are  essentially  equivalent.  Therefore,  no 
additional  protection  for  the  species 
would  accrue  from  critical  habitat 
designation  that  would  not  also  accrue 
from  listing  these  species.  Once  listed, 
the  Service  believes  that  protection  of 
their  habitat  can  be  accompUshed 
through  the  Section  7  jeopardy 
standard,  and  through  Sedion  9 

Erohibitions  against  take.  It  is  more 
kely,  however,  that  any  federally 
related  actions  of  concern  will  receive 
early  review  and  any  problems  will  be 
resolved  informally. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
spedes  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Ad  include  recognition, 
recovery  adions,  requirements  for 
Federal  protedion,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
Commonwealth,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Spedes  Ad  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  adions  be 
carried  out  for  all  listed  spedes.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 


prohibitions  against  taking  are 
discussed  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFV.  part 
402.  Section  7(a)(4)  reqmres  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

In  the  case  of  the  two  hawks.  Federal 
involvement  relates  to  activities  to  be 
conducted  or  permitted  by  the  U.S. 
Forest  Service  in  the  Caribbean  National 
Forest,  or  by  other  Federal  agencies  in 
Commonwealth  forests.  Federal  funds  or 
permits  could  be  involved  in  the 
construction,  maintenance  or 
enlargement  of  facilities  such  as  power 
substations,  commimication  towers,  and 
roads  and  trails  in  Commonwealth 
forests.  Federal  funds  could  be  utilized 
by  the  Department  of  Resources  in  the 
management  of  Commonwealth  forests. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildhfe.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  hann,  pursue, 
hunt,  shoot,  wound,  hill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
.  export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  it  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  Commonwealth 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
imder  certain  dnnunstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 


enhancf 
the 


species 


availably  for  scientific  purposes,  to 

the  propagation  or  survival  of 
,  and/or  for  incidental  take  in 
with  otherwise  lawful 


coimect  on 
activitic  s. 

Public  ( kimments  Solicited 

The  S  arvice  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concemjed  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  df  this  proposed  rule  are  hereby 
solicited-  Comments  particularly  are 
sought  Concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Puerto 
Rican  broad-winged  hawk  and  the 
Puerto  Kican  sharp-shinned  hawk; 

(2)  Tlie  location  of  any  additional 
populaftons  of  these  two  species,  and 
the  reasons  why  any  habitat  should  or 
should  bot  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act;      [ 

(3)  Ai  Iditional  information  concerning 
the  rani  e  and  distribution  of  these 
species  and 

(4)  Ci  irrent  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  any  sf  these  two  species. 

Final  promulgation  of  a  regulation  on 
the  Pue  rto  Rican  broad-v^ged  hawk 
and  the  Puerto  Rican  sharp-shinned 
hawk  V  ill  take  into  consideration  the 
comme  its  and  any  additional 
inform)  tion  received  by  the  Service,  and 
such  cc  mmimications  may  lead  to  a 
final  re  ;ulation  that  differs  from  this 
proposi  i. 

Tlie  1  Indangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  ii(i  writing  and  addressed  to  the 
Field  ^pervisor,  U.S.  Fish  and  Wildlife 
Servicei,  Caribbean  Field  Office.  P.O. 
Box  491,  Boqueron,  Puerto  Rico  00622. 

Nationkl  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
detemyned  that  an  Environmental 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  \cX  of  1969,  need  not  be 
prepan  id  in  connection  with  regulations 
adopte  1  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amend  )d.  A  notice  outlining  the 
Servio  I's  reasons  for  this  determination 
was  pti  blished  in  the  Federal  Register 
on  Oct  }ber  25. 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  proposed 
rule  is  Ms.  Marelisa  Rivera,  Caribbean 
Field  Office,  U.S.  Fish  and  WildUfe 
Service,  P.O.  Box  491,  Boqueron,  Puerto 
Rico  00622  (809/851-7297). 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  SCTof  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


Part  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authdrity:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L.  99- 
625,  Stat.  3500;  unless  otherwise  noted. 

2.  §  17.12(h)  is  amended  by  adding 
the  following,  in  alphabetical  order, 
\inder  BIRDS,  to  the  List  of  Endangered 
and  Threatened  Wildlife  to  read  as 
follows: 

i  1 7.1 1    Endangered  and  threatened 
wildlHe. 


(h)^  * 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wt>ere  en- 
dangered or 
threatened 


Status 


When 
listed 


Critical 
habitat 


Special 
rales 


Birds 


Hawk,    Puerto   Rican    Buteo  platypterus    U.S.A.  (PR)  Entire E 

broad-winged.  brunnescens. 

Hawk,    Puerto   Rican    Accipiter  striatus  venator .    U.S.A.  (PR)  Entire E 

sharp-shinned. 


NA 
NA 


NA 
NA 


Dated:  December  2. 1993 
Richard  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  93-32052  Filed  12-30-93;  8:45  am] 
BILLINQ  COOe  4310-S8-# 


50  CFR  Part  17 
RIN  1018-AC27 

Endangered  and  Thraatened  Wlldlifa 
and  Planta;  Propoaad  Endangered 
Status  for  Arabia  perstellata 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  endangered  status  for  the 
rock  cress,  Arabis  perstellata.  There  are 
2  varieties  of  Arabis  perstellata.  The 
small  rock  cress,  Arabis  perstellata  var. 
perstellata,  is  currently  known  from  27 
populations  in  Kentudcy — 24  in 
Franklin  County,  2  in  Owen  County, 
and  1  in  Henry  County.  The  large  rock 
cress,  Arabis  perstellata  var.  ampla,  is 
known  from  only  two  populations  in 
Rutherford  County,  Tennessee.  The 


species  is  endangered  because  of  either 
potential  or  current  threats  from  habitat 
alteration  due  to  residential, 
commercial,  or  industrial  development; 
timber  harvesting;  grazing  and 
trampling;  and  competition  with  native 
and  exotic  weedy  species,  especially  the 
European  garlic  mustard  [Alliaria 
petiolata).  This  proposal,  if  made  final, 
would  extend  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
ameiKied  (Act),  to  Arabis  perstellata. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  4, 
1994.  Public  hearing  requests  must  be 
received  by  February  17, 1994. 

ADDRESSES:  Comments,  materials,  and 
requests  for  a  public  hearing  concerning 
this  proposal  should  be  sent  to  the  Field 
Super\'isor,  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  brusiness  hours  at  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

J.  Allen  Ratzlaff  at  the  above  address 
(704/665-1195.  Ext.  229). 

SUPPLEMENTARY  INFORMATION: 

Background 

Both  varieties  of  Arabis  perstellata. 
var.  ampla  (large  rock  cress)  and  var. 
perstellata  (small  rock  cress)  are 
perennial  members  of  the  mustard 
family  (Brassicaceae).  The  large  rock 
cress  is  known  from  only  two  counties 
in  Tennessee,  and  the  small  rock  cress 
is  kno\*'n  from  only  three  counties  in 
Kentucky.  Both  varieties  have  round 
stems  and  alternate  leaves.  Their  stems 
and  foliage  have  a  grayish  coloration 
due  to  the  large  quantity  of  hairs.  Their 
stems  arise  from  horizontal  ba.ses  and 
grow  up  to  80  centimeters  (cm)  (31.5 
inches)  long,  often  drooping  from  rock 
ledges.  Each  year  a  basal  rosutte  of 
leaves  is  produced,  and  the  new 
branches  emerge  from  the  old  ror.^tte  of 
the  previous  season.  Their  lower  leave.s 
vary  from  4  to  15  cm  (1,6  to  5,9  inches) 
long  and  are  obovate  to  oblanceolate 
with  slightly  toothed  and  pinnatifid 
margins.  Their  upper  leaves  are 
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smaller — up  to  3.5>cin  (1.4  iscbes) 
long — and  are  elliptic  to  oblanceolate, 
wit£  coaise  teetfa  alcag  the  matgiii.  Both 
surfaces  of  tiieir  lewet  are  stalk^ 
pubescent  The  inflocescence  is  an 
elongate  raceme  with  numerous  flowers. 
Their  flowers  have  four  petals  that  are 
3  to  4  millimeters  (mm)  (0.12  to  0.16 
inch)  long,  are  wiiite  to  lareitder,  and 
have  four  pale  green  sepals  that  are  2  to 
3  mm  (0.08  to  0.12  indi)  loi^.  There  are 
six  stamens,  with  two  shorter  than  the 
other  four.  The  ovary  is  elongate,  two- 
chambered,  and  develops  into  a  silique. 
Fruiting  staUcs  are  ^oat  1  cm  (0.4  inch) 
long  at  maturity;  siliques  are  up  to  4  cm 
(1.6  inches)  long  and  are  covered  with 
both  simple  and  stellate  hairs. 
Flowering  occurs  from  late  March  to 
early  May.  Fruits  mature  from  mid-May 
to  early  June.  Their  oblong  seeds  are 
reddish  brown;  somewhat  flattened; 
aboirt  1  mm  (0.04  inch)  long;  and,  in 
places,  minutely  hairy  (Jones  1991). 

Arabis  persteuata  was  named  by£.  L. 
Braun  from  plants  collected  between 
1936  and  1939  en  wooded  hillsides 
along  Elkhom  Creek  in  Franklin  County, 
Kentucky.  Braun  (1940)  distinguished 
the  new  taxon  from  the  similar  Arabis 
dentata  (Torr.)  T.  &  G.  (now  called 
Arabis  shortii  (Fem.l  Gleason)  by  its 
perennial  habit;  grayer,  stellate 
pubescence  of  stems  and  leaves;  and 
longer  pedicels.  Femald  (1946)  treated 
A.  shortii  as  a  variety  of  i4.  perstellata, 
though  it  is  now  generally  accepted  that 
they  represent  two  species  (Kartesz  and 
Kartesz  1980).  In  1959,  plants  were 
discovered  on  steep  limestone  cliSs 
above  the  Stones  River  in  Davidson 
County,  Tennessee,  fay  Dr.  R.  B. 
Channel.  Rollins  (1960)  described  these 
plants  as  Ambis  perstellata  var.  &wpla 
and  distinguished  them  from  the  typical 
variety  by  theirgenerally  larger  size, 
thinner  and  more  entire  leaves,  and 
lesser  pubescence.  Rollins  also  reported 
the  chromoson>e  number  of  the 
Tennessee  plants  as  n=7;  the 
chromosome  number  of  the  Kentucky 
plants  has  )wt  to  be  determined. 

Arabis  persteUata  is  typically  found 
on  wooded  steep  slopes  with  limestone 
outcrops.  The  outcrops  tend  to  be  moist 
but  not  wet;  rarely,  plants  can  be  found 
on  seepy  outcrops.  They  also  may  be 
found  in  protected  areas,  such  $a  arotmd 
the  bases  of  larger  trees,  or  in  areas 
where  there  is  little  competition,  such 
as  around. areas  ragolarly  scoiued  by 
talus  movement  or  erosion.  Tbe  plants 
have  a  well-developed  system  of 
rootstodu  that  elkrw  them  to  persist  ia 
these  inhospitable  sites.  Sooietimes  the 
plants  disfiujr  a  weedr  tandeBcjr. 
colonizing  recent  road  cots  at  animad 
paths  thriMgh  the  woo^bods.  Tlw 
plants  exhibit  definite  rimda/tight 


requirements,  surviving  in  full  shade  or 
filtered  light,  but  are  not  found  in  full 
simli^  Qones  1991). 

The  jlistributton  of  Arabis  persteUata 
var.  petvt^hta  6ho%r8  a  strong 
correlaition  with  the  Kentucky  River  and 
its  tributaries  (primarily  R)khf>m  Creek), 
with  t^e  greater  majority  of  sites 
occurring  in  Franklin  County.  No  sites 
have  bian  found  south  of  Frankfort 
along  the  Kentucky  River,  although 
appropiriate  habitat  appears  to  be 
present.  Arabis  perstellata  var.  ampla  is 
also  associated  with  calcareous  bluff 
habitadof  a  specific  livei^-tka  Stoaates 
River.  The  two  extant  populations  are 
soroewbat  atypical  compared  to  historic 
si'.as  because  mey  occur  on  rodfy  knobs 
about  is  miles  from  the  Stones  River 
(Jones  i991).  The  faUovrlBg  is  a 
descri{  tion  of  the  status  of  each  variety 
of  the  j  pedes  within  each  State  where 
the  sp«  cies  occurs;  the  information  is 
primar  ly  from  Jones  (1991). 

All  k  aown  Arabis  perstellata  var. 
ampla  |>opulations  in  Tennessee  are 
from  tbe  Cumberland  River  Subsection 
of  the  Central  Basin  Physiographic 
Region.  Prior  to  the  status  survey 
condudted  by  Jones  (1991),  there  were 
three  records  of  large  rock  cress  in 
Davids|>n  County  and  two  in  Rutherford 
County.  All  three  of  the  sites  in 
Davidson  County  have  been  extirpated, 
and  on4  of  the  sites  in  Rutherford 
Countj«  could  not  be  relocated.  One 
additional  population  was  discovered  in 
Rutherlord  County  during  the  status 
survey.  Of  the  two  remaining 
populations,  one  is  small — about  25 
plants-Mmd  covers  about  0.06  acre.  The 
other  pbpulation  contains  several 
hundred  plants  scattered  over  about  2.2 
acres.  Both  sites  are  on  private  land  and 
ataned  by  competition  by  weedy 


lown  Arabis  perstellata  var. 
rto  mpulations  in  Keatudcy  are 

,  Eoen  Shale  Bett  Subsection  of 
the  Blue  Grass  Physiographic  Region. 
Prior  tq  the  status  survey  conducted  by 
Jones  (1991),  there  were  three  counties 
in  Kentucky  with  occurrence  records  for 
the  sm^n  rock  cress — 1  in  Henry 
County^  2  in  Owen  County,  and  28  in 
Franklih  Coimty.  One  site  In  Owen 
County^  and  seven  sites  In  Franklin 
Countylhave  been  extirpated.  There  was 
insuffiqient  information  to  locate  four 
other  historic  records  (2  in  FraokliD 
County )and  2  from  unknewn  counties). 
However,  8  new  ^opulatsioos  were 
discovoired  during  the  status  survey,  and 
the  27  known  small  fook  decs  sites  in 
Kentucky  are  distributed  as  follows:  1 
population  from  Henry  County,  2 
populal  ions  &t>m  Owen  County,  and  24 
populations  from  Franklin  Coxmtv.  Of 
these  27  populations,  22  of  them  have 


fewer  than  100  individual  plants  and  12 
have  20  or  fewer.  The  immediate  threats 
to  the  27  remaining  populations  include 
the  following:  (1)  Eight  are  threatened 
by  weedy  competitors,  (2)  four  by 
weedy  competkors  and  trampling,  13) 
two  by  tranpling,  (4)  one  by  logging, 
and  (5)  one  by  road  work.  The 
remaining  11  popttlations  do  not  appear 
to  have  any  immecbate  dueat^  but  are 
vulnerable  to  the  aforementioned  threats 
as  well  as  other  habitat  alterations  and 
potential  inbreeding  problems  as 
neighboring  populations  decline.  AH  of 
the  Kentucky  populations  are  privately 
owned.  Three  receive  limited  protection 
through  their  inclusion  in  State 
designated  natural  areas. 

Federal  government  actfons  on  these 
^>edes  began  with  section  12  of  the 
Endangered  Spedes  Act  of  1973  (16 
use.  1531  et  seq),  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  endangered,  threatened,  or 
extinct.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  On  July  1. 1975,  the  Service 
pubhshed  a  notice  (40  FR  27823)  that 
formally  accepted  the  Smithsonian 
report  as  a  petition  within  the  context 
of  section  4(c)(2)  (now  section  4(bK3))  of 
the  Act.  By  accepting  this  report  as  a 
petition,  the  Service  also  adb[iowledged 
its  intention  to  review  the  status  of 
those  plant  taxa  named  within  the 
report.  Arabis  perstellata  var.  ampla  and 
Arabis  perstellata  var.  perstellata  were 
included  in  the  Smithsonian  r^ort  and 
In  the  July  1, 1975,  Notice  of  Review. 
On  June  16, 1976,  the  Service  published 
a  proposed  rule  (41  FR  24523)  to 
determine  approximately  1.700  vascular 
plant  taxa  to  be  endangered  species 
pursuant  to  Section  4  of  the  Act;  Arabis 
perstellata  var.  ampla  and  Arabis 
perstellata  var.  perstellata  were 
included  in  that  propK)sal. 

The  1978  amendments  to  the  Act 
reouired  that  all  proposals  over  2  years 
old  be  withdrawn,  fa  die  December  10, 
1979,  Federal  Regiater  (44  FR  70796), 
the  Service  publi^ied  a  ootioe 
withdrawing  plants  proposed  on  June 
16, 1976.  The  revised  Notice  of  Review 
for  Native  Plants  published  on 
December  15, 1980  (45  FR  82480), 
included  Andtis  penteilata  var.  om^ 
and  ArcAis  peratetlata  var.  penle/iate  as 
category  1  candidates.  Category  1 
candidates  are  those  for  wtdcfa  the 
Sarvioe  has  on  file  sidutantial 
information  on  hiolog^cal  vuhnsi^iiity 
and  threats  to  support  the 
appropriateness  of  proposiag  1o  list  the 
taxa  as  thfeatened  or  endangspsd.  These 
species  wsre  retained  in  their  respsctive 
categodes  isben  the  Nodes  of  Itoview 


Federal  Register  /  Vol.  59,  No.  1  /  Monday,  January  3,  1994  /  Proposed  Rules 


55 


for  Native  Plants  was  revised  in  1983 
(48  FR  53640)  and  1985  (50  FR  39526), 
but  Arabis  perstellata  var.  ampla  was 
then  thought  to  be  possibly  extinct.  In 
the  1990  Notice  of  Review  (55  FR  6184), 
Arabis  perstellata  var.  ampla  was 
changed  to  a  category  2  species  due  to 
the  uncertainty  of  its  status.  Category  2 
species  are  those  for  which  the  Service 
has  information  indicating  that 
proposing  to  list  them  as  endangered  or 
threatened  may  be  appropriate  but  for 
which  substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
the  preparation  of  rules.  The  Service 
funded  surveys  in  1989  to  determine  the 
status  of  Arabis  perstellata  var. 
perstellata  in  Kentucky.  The  contractors 
conducting  the  status  survey  for  Arabis 
perstellata  var.  perstellata  included  a 
review  of  Arabis  perstellata  var.  ampla 
in  Tennessee,  Final  reports  on  these 
surveys  were  accepted  by  the  Service  in 
1991. 

Section  4(b)(3)(B)  of  the  Act,  as 
amended  in  1982,  requires  the  Secretary 
to  make  certain  findings  on  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Arabis  perstellata  var.  ampla 
and  Arabis  perstellata  var.  perstellata 
because  of  the  acceptance  of  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13, 1983,  and  in  October  of 
each  year  thereafter,  through  1992,  the 
Service  found  that  the  petitioned  listing 
of  Arabis  perstellata  var.  perstellata  and 
Arabis  perstellata  var.  ampla  was 
warranted  but  precluded  by  work  on 
higher  priority  species.  The  Service's 
present  decision  to  propose  Arabis 
perstellata  for  listing  is  based  on  results 
of  the  above-mentioned  status  survey 
and  current  priorities,  and  it  represents 
the  final  petition  finding  for  the  large 
and  small  rock  cresses. 

Summary  of  Factors  Afifecting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  2  varieties  of  rock 
cress,  Arabis  perstellata  var.  ampla 
(large  rock  cress)  and  Arabis  perstellata 
var.  perstellata  (small  rock  cress),  are  as 
follows: 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Arabis  perstellata  var  perstellata— Of 
the  27  known  populations  of  small  rock 
cress,  16  are  threatened  with  destruction 
or  adverse  modification  of  their 
habitat — 8  by  weedy  competitors,  4  by 
weedy  competitors  and  trampling,  2  by 
trampling.  1  by  logging,  and  1  by  road 
work.  The  remaining  11  populations  do 
not  appear  to  have  any  immediate 
threats  but  are  vulnerable  to  the 
aforementioned  threats  as  well  as  other 
habitat  alterations  and  potential 
inbreeding  problems  as  neighboring 
populations  decline.  Active 
management  is  required  to  ensure  that 
the  species  continues  to  survive  at  all 
sites. 

Arabis  perstellata  var.  ampla — Both  of 
the  remaining  large  rock  cress 
populations  in  Tennessee  are  threatened 
from  competition  by  weedy  invaders 
and  potentially  by  livestock  grazing  and 
trampling.  Also,  the  smaller  site  appears 
to  be  made  up  of  older  individuals,  and 
there  is  little  evidence  of  reproduction 
(Jones  1991). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

At  this  time  there  is  little  or  no 
commercial  trade  in  Arabis  perstellata 
var.  ampla  or  Arabis  persteUata  var. 
perstellata.  Most  populations  of  the 
species  are  very  small  and  cannot 
support  the  collection  of  plants  for 
scientific  or  other  purposes.  Collecting 
for  scientific  purposes  or  as  a  novelty 
could  pose  a  threat  to  the  species. 

C.  Disease  or  Predation 

Disease  and  predation  do  not  appear 
to  be  factors  enacting  the  continued 
existence  of  the  species  at  this  time 
(Jones  1991). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  large  rock  cress  is  listed  as 
endangered  in  Tennessee  by  Collins  et 
al.  (1978)  and  Somers  (1989). 
Endangered  species  in  Tennessee 
receive  some  protection  through  the 
"Rare  Plant  Protection  and  Conservatitwi 
Act  of  1985"  (Tennessee  Department  of 
Conservation,  1987).  The  removal  of 
plants  from  State  properties  for 
scientific,  educational,  or  propagative 
purposes  is  controlled,  as  is  the 
disturbance  of  the  species  on  private 
lands  without  the  landowner's  consent. 
There  is  no  protection  for  the  species  if  , 
its  presence  conflicts  with  public  works  ' 
projects  (e.g.,  road  building). 

In  Kentucky,  the  small  rock  cress  is 
listed  as  endangered  by  the  Kentucky 


Academy  of  Science  and  Kentucky  State 
Nature  Preserves  Commission  (Branson 
et  al.  1981,  Warren  et  al.  1986).  These 
lists,  however,  have  no  legal  standing  in 
the  State. 

Should  Arabis  perstellata  be  added  to 
the  Federal  list  of  endangered  and 
threatened  species,  additional 
protection  from  taking  will  be  provided 
to  any  populations  of  rock  cress  that 
maybe  discovered  on  Federal  land  and 
to  other  populations  when  the  taking  is 
In  violation  of  any  State  law,  including 
State  trespass  laws,  Protection  from 
inappropriate  commercial  trade  would 
also  be  provided. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  the  Species'  Continued 
Existence 

Both  varieties  of  rock  cress,  Arabis 
perstellata  var.  ampla  and  Arabis 
perstellata  var  perstellata  could  be 
facing  potential  inbreeding  problems  as 
neiohboring  populations  decline. 

Ine  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
Arabis  perstellata  in  determining  to 
propose  this  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
Arabis  perstellata  as  an  endangered 
species.  Both  varieties  of  the  plant  face 
Imminent  threats  and  are  in  danger  of 
extinction  throughout  their  range.  In 
accordance  with  the  definition  found  in 
section  3(6)  of  the  Act.  such  a  species 
would  qualify  for  designation  as 
endangered.  Proposing  threatened  status 
would  not  be  consistent  with  the 
apparent  status  of  the  species. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  any  habitat  of  a 
species,  which  is  considered  to  be 
critical  habitat,  at  the  time  the  species 
is  determined  to  be  endangered  or 
threatened.  The  Service's  regulations 
(50  CFR  424.12(a)(1))  state  tiiat 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  this 
species  due  to  both  situations. 

Most  populations  of  this  species  are 
small,  and  the  loss  of  even  a  few 
individuals  to  activities  such  as 
collection  for  scientific  purposes  could 
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extiipate  the  species  from  some 
locetions.  Taking,  without  permits,  is 
prohibited  by  the  Act  from  locatians 
under  Federal  juhsdictiozi;  however, 
none  of  the  known  populations  of 
Arabis  penteUata  is  under  Federal 
jurisdiction.  Therefore,  pttblication  of  a 
critical  habitat  tiescnption  and  maps 
would  increase  the  vulnerability  of  the 
species  without  significantly  increasing 
protection. 

Regulations  promulgated  for  the 
implementation  of  Section  7  of  the  Act 
provide  for  both  a  "leopardy"  standard 
and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard.  Due  to  the  highly  precarious 
status  of  this  species,  any  significant 
adverse  modification  or  destruction  of 
the  species'  habitat  would  also  likely 
jeopardize  the  species'  continued 
existence,  thereby  triggering  both 
standards.  Therefore,  no  additional 
protection  for  the  plant  would  accrue 
from  critical  habitat  designatlan  that 
would  not  also  accrue  from  listing  of  the 
species. 

The  owners  and  managers  of  all  the 
known  populations  of  Arabis  perstellata 
will  be  made  aware  of  the  plant's 
locations  and  of  the  importance  of 
protecting  the  plant  and  its  babitat  even 
though  critical  habitat  is  not  being 
designated.  No  additional  benefits 
would  result  from  a  determination  of 
critical  habitat.  If  listed,  habitat 
protection  for  this  plant  would  be 
a. xomplished  through  the  section  7 

jeopardy"  standard  and  section  9 
prohibitions  against  take. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Serxice 
foilowing  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(af  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 


this  interagency  cooperation  provision 
of  the  A  irt  are  codified  at  50  CFR  part 
402.  Se<  tion  7(a)(4)  raqfoires  Fednal 
agenciei  to  confer  informally  with  the 
Service  sn  any  action  that  is  likely  to 
jeopard  ze  the  continued  existence  of  a 
propose  1  species  or  result  in  the 
destruct  on  or  adverse  modification  of 
propose  1  critical  habitat.  If  a  species  is 
subsequ  uitly  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  i  lot  likely  to  jeopardize  the 
continui  id  existence  of  such  a  species  or 
to  destr(  y  or  adversely  modify  its 
critical '.  labitat.  If  a  Federal  action  may 
affect  a  isted  species  or  its  critical 
habitat,  iie  responsible  Federal  agency 
must  en  er  into  formal  consultation  with 
the  Serv  ice. 

All  Ai  abis  persteUata  populations  are 
on  privi  tely  owned  land  or  in  road 
rights-o:  -way.  No  current  Federal 
actions  lave  been  identified  that  would 
affect  these  plants.  However,  Federal 
involve^ient  assoaated  with  such 
actions  is  road  construction  may  have 
limited  potential  for  affecting  these 
plants  i]  1  the  future. 

The  A  ct  and  its  implementing  . 
regulatit  ms  foimd  at  50  CFR  17.61, 
17.62,  ai  kd  17.63  set  forth  a  series  of 
general  )rohibltions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibit  ons  of  section  9(a)(2]  of  the  Act, 
implemi  nted  by  50  CFR  17.61,  would 
apply.  T  lese  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdici  ioB  of  the  United  States  to 
import  ( r  export,  transport  in  interstate 
or  foreig  n  commerce  in  the  course  of  a 
commei  :ial  activity,  sell  or  offer  for  sale 
this  spe<  ies  in  interstate  or  foreign 
commer  :e,  or  to  remove  and  reduce  to 
possess)  sn  the  species  from  areas  under 
Federal  urisdiction.  In  addition,  for 
endange  red  plants,  the  1988 
amendn  ents  (Pub.  L.  100—476)  to  the 
Act  prol  ibit  the  malicious  damage  or 
destruct  on  on  Federal  lands  and  the 
removal  cutting,  digging  up,  or 
damagir  g  or  destroying  of  endangered 

[)lants  ii  knowing  violation  of  any  State 
aw  or  ri  solution,  including  State 
crimina  trespass  law.  Certain 
exceptic  os  apply  to  agents  of  the 
Service  i  ind  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  pro  ride  for  the  issuance  of  permits 
to  carry  jut  othomvise  prohibited 
activitie  >  iirvolving  endangered  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  e^ei  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  tha  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquirief  regarding  prohibitions  and 
permits  nay  be  addressed  to  the  Office 


of  Management  Authority,  U.S.  Rdi  and 
Wildlife  Servica,  4401  N.  Faiifuc  Drive. 
Room  420-C,  Arlington,  Virginia  22203 
(703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  tbe 
scientific  community,  industry,  or  any 
other  interested  party  concerning  these 
proposed  rules  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Arabis 
persteUata; 

(2)  The  location  of  any  additional 
populations  of  Arabis  perstellata  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concemiirg 
the  range  and  distribution  of  this 
species,  and 

(4)  Current  or  planned  activities  in  tiie 
subject  area  and  their  possible  impacts 
on  Arabis  persteUata. 

Final  promulgation  of  regulations  on 
Arabis  perstellata  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  the  adoption  of  a  final  n>guiation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal. 
Such  requests  must  be  made  in  writing 
and  should  be  addressed  to  the  Field 
Supervisor,  Asheville  Field  Office,  U^. 
Fish  and  Wildlife  Service,  330 
Ridgefieid  Court,  Asheville,  North 
Carolina  28806, 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Spades  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 
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Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and         i^ 


recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  the  Service  proposes  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AMENDED1 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  §  17.12(h)  is  amended  by  adding 
the  following,  in  alphabetical  order, 
under  Brassicaceae,  to  the  List  of 
Endangered  and  Threatened  Plants,  to 
read  as  follows: 

9*7. 12    EnoanQefed  ano  Inf eataned  pianta. 

•        •        •        •        • 


opvciw 


Scientific  name 


Cofnmon  name 


Histofic  range 


Statue        When  listed       Critical  habitat      Special  rules 


Brassicaceae — Mustard 
tamUy: 


Arabis  persteUata Rock  cress U.S  A  (TN.  KY) 


NA 


Dated:  December  2. 1993. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service 
[FR  Doc.  93-32077  Filed  12-30-93;  8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  aelegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  hinctions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[TMD-gs-oo-s] 

Notice  of  Meeting  for  National  Organic 
Standards  Board  and  the  Livestock 
Committee  of  the  Board 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  the 
Agricultural  Marketing  Service  (AMS) 
announces  a  forthcoming  meeting  of  the 
National  Organic  Standards  Board 
(NOSB).  ' 

DATES  AND  TIMES:  January  29, 1994  from 
10  a.m.  to  5  p.m.  for  the  Livestock 
Committee  and  noon  January  30, 1994 
10  noon  February  2, 1994  for  the  entire 
NOSB.  Adjournment  for  the  day  and 
reconvening  times  for  the  next  day  will 
be  determined  at  the  meetings. 
PLACE:  Westpark  Hotel.  1900  North  Fort 
Meyer  Drive,  Rosslyn,  Virginia.  All 
meetings  of  the  NOSB  for  the  week  will 
be  held  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker.  Staff  EHrector.  NOSB, 
Room  4006  South  Building,  USDA. 
AMS,  Transportation  and  Marketing 
Division,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  Phone  (202) 720-2704. 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (FACT  Act),  as  amended  (7 
U.S.C.  Section  6501  et  seq.)  requires 
establishment  of  a  NOSB.  The  purpose 
of  the  Board  is  to  assist  in  the 
development  of  standards  for  substances 
to  be  used  in  organic  production  and  to 
advise  the  Secretary  on  any  other 
aspects  of  the  implementation  of  Title 
XXI  of  the  FACT  Act.  The  NOSB  met  for 
the  first  time  in  Washington,  D.C.  in 
March  1992  and  formed  six  committees 
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to  work  I  )n  various  aspects  of  the 
program  The  committees  are:  Crops 
Standarc  s;  Processing.  Labelling  and 
Packagii  g;  Livestock  Standards; 
Accredit  ation;  National  Materials  List; 
and  Intel  national  Issues. 
PURPOSE  AND  AGENDA:  The  Livestock 
Commit!  se  will  convene  to  discuss  and 
review  p  rocessing  and  slaughter 
practical  a  position  on  parasiticides, 
and  resppnses  to  the  committee  position 
on  antib  otics.  The  main  focus  of  the 
meetingi  of  the  entire  Board  is  to 
provide  >pport\mities  for  discussion  of 
issues  being  considered  by  working 
committees.  The  last  meeting  of  the 
NOSB  iri  September  1993  provided 
considemble  time  for  the  committees  to 
present  meir  issues  and  papers  for 
discussion  with  the  full  Board.  This 
meeting  will  continue  to  have  the 
committees  presenting  their  draft 
positions  to  the  full  Board  for 
discussii  in  and  possible  conciirrence. 

The  fu  [1  Board  vfill  be  addressing 
administrative  procedures  for 
completion  of  documents  as  final 
recommendations  to  the  Secretary  in 
additionlto  discussing  Committee 
papers.  Topics  to  be  covered  in  the  full 
Board  meeting  include  processing 
standards  and  processing  materials 
needed  Isr  the  National  List  of  approved 
and  pronibited  substances;  continued 
work  onjthe  development  of  the 
accreditation  requirements  and  criteria 
for  a  peer  review  panel  and  for 
certifying  agents:  and  material  inputs  for 
organic  ut)p  production,  developed  by 
the  Cropls  Committee;  antibiotics 
position  land  parasiticides  position 
papers  by  the  Livestock  Committee; 
import  requirements  for  organic 
products;  and  discussion  of  materials 
being  developed  by  the  various 
committees  for  consideration  for  the 
National  List.  A  final  agenda  will  be 
availably  on  January  10, 1994.  Persons 
requesting  copies  should  contact  Ms. 
Faith  Aspton  at  the  above  address  or 
phone  number. 

TYPE  OF  MEETING:  All  meetings  will  be 
open  to  the  public.  Individuals  and 
organiza^ons  wishing  to  provide 
written  Comments  on  these  issues  or  to 
express  public  comment  on  any  organic 
issues  si  ould  forward  the  request  to 
Harold  S .  Ricker  at  the  above  address  or 
faxed  toj(202)  690-0338  by  January  21. 
1994,  in  order  to  be  scheduled.  The 
NOSB  has  scheduled  time  for  pubUc 
input  on  Monday,  January  31, 1994, 


beginning  at  9  a.m.  and  continuing  imtil 
noon.  While  people  may  sign  up  to 
speak  at  the  door,  advance  scheduling 
assures  an  opportimity  in  the  time 
allowed  and  helps  the  NOSB  plan  its 
activities.  Each  individual  or 
organization  will  be  allocated  10 
minutes  for  presenting  orally  the  key 
issues  of  concern,  and  should  provide 
copies  of  written  material  elaborating  on 
those  issues  for  the  Committees. 

Dated:  December  27, 1993. 
Lon  Hatamiya, 
Administrator. 

[PR  Doc.  93-32029  Filed  12-30-93;  8:45  am] 
BiLUNO  cooe  341Q-0a-P 


Farmers  Home  Administration 
Housing  Preservation  Grants 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  that 
it  is  soliciting  competitive  applications 
under  its  Housing  Preservation  Grant 
(HPG)  program.  This  action  is  taken  to 
comply  with  Agency  regulations  found 
in  7  CFR  part  1944,  Subpart  N,  which 
requires  the  Agency  to  announce  the 
opening  and  closing  dates  for  receipt  of 
preapplications  for  HPG  funds  from 
eligible  applicants.  The  intended  effect 
of  this  Notice  is  to  provide  public 
agencies,  private  nonprofit 
organizations,  and  other  eligible  entities 
notice  of  these  dates.  The  HPG  program 
will  be  available  to  provide  repair  and 
rehabilitation  assistance  to  owner(s)  of 
single  or  multi-unit  rental  properties 
and  cooperative  housing  projects,  as 
well  as  homeowners.  This  is  the  first 
time  the  HPG  program  will  be  available 
to  provide  repair  and  rehabilitation 
assistance  to  owners  of  rental 
properties.  Also,  the  selection  criteria 
has  been  changed  from  the  previous 
year. 

DATES:  FmHA  hereby  announces  that  it 
will  begin  receiving  preapplications  on 
January  3, 1994.  The  closing  date  for 
acceptance  by  FmHA  of  preapplications 
is  on  April  4, 1994.  This  period  will  be 
the  only  time  during  the  current  fiscal 
year  that  FmHA  accepts 
preapplications.  Preapplications  must 
be  received  by  or  postmarked  on  or  - 
before  this  date. 


ADDRESSES:  Submit  preapplications  to 
FmHA  field  offices;  applications  must 
contact  their  FmHA  State  Office  for  this 
information. 

FOR  FimTHER  INFORMATION  CONTACT: 
Sue  M.  Harris,  Senior  Loan  Officer, 
Multi-family  Housing  Processing 
Division,  FmHA,  USDA,  room  5337, 
South  Agriculture  Building, 
Washington,  DC  20250,  telephone  (202) 
720-1606  (This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION:  7  CFR  part 
1944,  Subpart  N  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  FmHA  State  Office  to 
receive  further  information  and  copies 
of  the  application  pack^e.  Eligible 
entities  for  these  competitively  awarded 
grants  include  State  and  local 
governments,  nonprofit  corporations. 
Federally  recognized  Indian  Tribes,  and 
consortia  of  eligible  entities. 

This  program  is  hsted  In  the  Catalog 
of  Federal  Domestic  assistance  under 
No.  10.443,  Housing  Preservation 
Grants.  This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015.  subpart  V;  48 
FR  29115,  June  24, 1983).  Applicants 
are  also  referred  to  7  CFR  part  1944, 
Sections  1944.674  and  1944.676  (d)  and 
(e)  for  specific  guidance  on  these 
requirements  relative  to  the  HPG 
program. 

The  funding  instrument  for  the  HPG 
program  will  be  a  grant  agreement.  The 
term  of  the  grant  can  vary  from  1  to  2 
years,  depending  on  available  funds  and 
demand.  No  maximum  or  minimum 
grant  levels  have  been  set,  although 
based  on  fiscal  year  (FY)  1991  and  FY 
92  experience,  the  Agency  anticipates 
that  the  average  grant  will  be  between   " 
$100,000  and  $150,000  for  1  year 
proposal.  For  FY  94,  $23,000,000  is 
available  and  has  been  distributed 
under  a  formula  allocation  to  States 
pursuant  to  7  CFR  part  1940,  subpart  L. 
"Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Fimds." 

Decisions  on  funding  will  be  based  on 
the  preapplications,  and  notices  of 
action  on  the  preapplications  should  be 
made  no  earlier  than  66  days  prior  to 
the  closing  date. 

Dated:  November  30, 1993. 

Shamm  S.  Longino, 

Acting  Administrator,  Farmers  Home 
Administration. 

(FR  Doc  93-30302  Filed  12-30-93;  8:4S  am] 
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Forest  Service 


BlueQrass  Bound  Timber  Sale;  Idaho 
Panhandle  National  Forests;  Boundary 
County,  ID 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  cancellation  of  notice  of 
intent  to  prepare  an  environmental 
impact  statement. 

SUMMARY:  On  August  31, 1993,  notice 
was  published  in  the  Fedenl  Register 
(FR  45879)  that  an  environments 
impact  statement  would  be  prepared  to 
assess  the  effects  of  timber  harvest  and 
road  construction  within  the  Boundary 
Creek  Drainage  on  the  Bonners  Ferry 
Ranger  District,  Idaho  Panhandle 
National  Forests. 

That  notice  is  hereby  cancelled. 

Changes  in  Agency  direction  will 
result  in  significant  changes  to  the 
proposed  action  and  the  purpose  and 
need  for  the  proposed  action.  A  new 
Notice  of  Intent  to  prepare  an 
environmental  Impact  statement  will 
appear  in  the  Federal  Register  in  the 
early  1994. 

DATE:  This  action  is  effective  on  January 

3,1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Grant,  NEPA  Coordinator,  Bonners 

Ferry  Ranger  District,  Route  4  Box  4860, 

Bonners  Ferry.  Idaho  83805.  (208)  267- 

5561. 

Dated:  December  17. 1993. 
Debbie  Henderson-Norton, 
District  Ranger,  Bonners  Ferry  Ranger  District, 
Idaho  Panhandle  National  Forests. 
(FR  Doc.  93-32024  Filed  12-30-93;  8  45  am) 

MUJNO  COOC  3410-11-M 


Food  and  Nutrition  Service 

Food  Distribution  Program;  Level  of 
Assistance  From  October  1, 1993  to 
September  30, 1994 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
initial  level  of  per-meal  assistance  for 
the  Nutrition  Program  for  the  Elderly 
(NPE)  for  Fiscal  Year  1994.  The  initial 
level  of  assistance  is  set  at  $.6146  for 
each  eligible  meal  in  accordance  with 
section  311(a)(4)  of  the  Older  Americans 
Act  of  1965,  as  amended  by  section  310 
of  the  Older  Americans  Act 
Amendments  of  1992. 
EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Philip  K.  Cohen,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 


Nutrition  Service.  U.S.  Department  of  • 
Agriculture.  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302-1594  or 
telephone  (703)  305-2660. 


SUPPLEMENTARY  INFORMATKM: 
Classification 

This  program  is  listed  In  the  Catalog 
of  Federal  Domestic  Assistance  under 
Nos.  10.550  and  10.570  and  is  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.  and  final  rule  related 
notice  published  at  48  FR  29114,  June 
24. 1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  This  action  is  not  a  rule 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  use.  601-612)  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

Legislative  Background 

On  September  30,  1992.  the  President 
signed  Public  Law  102-375,  the  Older 
Americans  Act  Amendments  of  1992. 
Section  310  of  this  law  amended  section 
311(a)(4)  of  the  Older  Americans  Act  of 
1965,  42  use.  3030a(aJ(4).  to  require 
the  Secretary  of  Agriculture  to  maintain 
an  annually  programmed  level  of 
assistance  equal  to  the  greater  of:  (1)  The 
current  appropriation  divided  by  the 
number  of  meals  served  in  the 
preceding  fiscal  year;  or  (2)  61  cents  per 
meal  adjusted  annually  beginning  with 
Fiscal  Year  1993  to  reflect  changes  in 
the  Consumer  Price  Index  (CPI).  Section 
311(c)(2)  of  the  Older  Americans  Act 
was  amended  to  pro\'ide  that  the  final 
reimbursement  claims  shall  be  adjusted 
to  use  the  full  amount  appropriated  for 
the  fiscal  year. 

Notwithstanding  the  initial  rates 
established  by  the  Older  Americans  Act. 
the  Department  must  comply  with  the 
spending  clause  of  the  U.S.  Constitution 
and  31  U.S.C.  1341(a)(1)(A)  (known  as 
the  Antideficiency  Act),  which  prohibit 
the  obligation  or  expenditure  of  funds  in 
excess  of  the  available  appropriation. 
Thus  the  Department  is  required  to 
establish  (and,  if  necessary,  adjust)  rates 
In  such  a  manner  as  to  not  exceed  the 
program  appropriation. 

In  Fiscal  Year  1994,  a  situation  exists 
similar  to  that  at  the  beginning  of  Fiscal 
Year  1993,  i.e.,  the  Fiscal  Year  1994 
appropriation  will  not  sustain 
reimbursement  at  the  mandated 
annually  adjusted  rate.  However,  the 
Agriculture.  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
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Agencies  Act  of  1993  (Public  Law  1  OS- 
Ill),  which  appropriated  NPE  funding 
for  Fiscal  Year  1994,  imposed  additional 
rate  management  requirements  for  this 

^     year.  Title  IV,  Domestic  Food  Programs. 

^     of  the  Act  provides  that  "  *  *  'a 
maximum  rate  of  reimbursement  to 
States  will  be  established  by  the 
Secretary,  subject  to  reduction  if 
obligations  would  exceed  the  amount  of 
available  funds,  with  any  unobligated 
funds  to  remain  available  for  obligation 
in  the  fiscal  year  beginning  October  1, 
1994."  Thus  the  Department  cannot 
increase  the  initially  announced  Fiscal 
Year  1994  rate,  and  can  decrease  this 
rate  only  if  it  cannot  be  sustained 
throughout  the  year. 

Fiscal  Year  1994  Rate  and  Procedures 

Senate  Report  No.  102, 103rd  Cong., 
1st  Sess..  at  125  (July  20. 1993)  clarifies 
the  congressional  intent  of  Public  Law 
103-111  with  regard  to  the  1994  level  of 
NPE  funding  by  identifying  the  FY  1994 
rate  as  "  *  *  •  the  maximum 
reimbursement  per  meal  permitted  by 
law  as  estimated  by  the  Secretary  at  the 
beginning  of  the  fiscal  year  within  the 
level  of  available  funds."  Thus  the 
Department  is  required  to  establish  the 
highest  mitial  per-meal  reimbursement 
rate  which  it  believes  can  be  sustained 
throughout  the  fiscal  year. 

Accordingly,  the  Department  hereby 
announces  an  initial  rate  of  $.6146  per 
meal,  which  will  not  be  increased,  and 
which  can  be  decreased  oi^y  if 
necessary  to  keep  expenditures  withinv 
the  hmit  of  the  $150  miUion  NPE 
appropriation  established  by  Public  Law 
103-111.  This  consistent  and  stable  rate 
will  enable  State  agencies  to  belter  plan 
and  budget  their  operations,  and  local 
project  operators  can,  in  turn,  depend 
on  a  steady,  uniform  flow  of  meal 
service  support  during  the  fiscal  year. 
Any  funds  not  paid  out  for  Fiscal  Year 
1994  reimbursement  will,  in  accordance 
with  legislative  mandate,  be  carried  over 
into  Fiscal  Year  1995  and  expended  in 
per-meal  reimbursement  for  that  year.  In 
the  unlikely  event  that  the  rate  needs  to 
be  decreased,  the  adjustment  will  be 
announced  in  the  Federal  Register. 

Dated:  December  10, 1993. 

George  A^  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

(FR  Doc.  93-32047  Filed  12-30-93;  8:45  am] 

BILUNO  CODE  3410-30-U 


DEPARTMENT  OF  COMMERCE 

Forelgrv|Trade  Zones  Board 
[Order  M.  667] 


Star  Enterprise 
Convent 


,  (OH  Refinery), 
LA;  Grant  of  Autiiority  for 
Subzoni  Status 


Pursuant 
Trade 
amended 
Trade 
following!  O; 


i  Zoi  les 


)  Zoi  tes 


to  its  authority  under  the  Foreign- 
s  Act  of  )une  18, 1934,  as 
(19  U.S.C.  81a-81u).  the  Foreign- 
Board  (the  Board]  adopts  the 
Irder: 


Where  as,  by  an  Act  of  Congress, 
approver  1  June  18. 1934,  an  Act  "To 
provide  or  the  estabhshment  *  *   *  of 
foreign-t  rade  zones  in  ports  of  entry  of 
the  Unit  id  States,  to  expedite  and 
encouraf  e  foreign  commerce,  and  for 
other  pu  -poses,"  as  amended  (19  U.S.C. 
81a-81u:  (the  Act),  the  Foreign-Trade 
Zones  B  lard  (the  Board)  is  authorized  to 
grant  to  <  [ualified  corporations  the 
privilegt  of  estabUshing  foreign-tr&de 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  I  intry; 

Where  is,  the  Board's  regulations  (15 
CFR  pan  400)  provide  for  the 
establisoment  of  special-purpose 
subzonel  when  existing  zone  facihties 
cannot  s  srve  the  specific  use  involved; 

Where  is,  an  application  from  the 
South  L<  uisiana  Port  Commission, 
grantee  ( f  Foreign-Trade  Zone  124,  for 
authorit;  to  establish  a  special-purpose 
subzone  for  the  refinery  facilities  of  Star 
Enterpri  ;e.  Convent,  Louisiana,  was 
filed  by  he  Board  on  March  21, 1991, 
and  noti  :e  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  lB-91,  56  FR  13797,  4-4-91); 
and. 

Where  as,  the  Board  has  found  that  the 
requirenjents  of  the  Act  and  Board's 
regulations  would  be  satisfied,  and  that 
approva  of  the  application  would  be  in 
the  publ  c  interest  if  approval  is  subject 
to  the  CO  editions  listed  below; 

Now,  I  herefore,  the  Board  hereby 
authoriz  js  the  establishment  of  a 
subzone  (Subzone  124C)  at  the  Star 
Enterpri  ;e  refinery  facilities  in  Convent, 
Louisian  a,  at  the  location  described  in 
the  appl  cation,  subject  to  the  FTZ  Act 
and  the  Joard's  regulations,  including 
§  400.28  and  subject  to  the  following 
conditio  is:  i 

1.  Fon  lign  crude  oil  or  products  used 
as  fuel  f(  r  the  refinery  shall  be  dutiable. 

2.  Stai  shall  elect  privileged  foreign 
status  or  foreign  crude  oil  and  other 
foreign  I  roducts  admitted  to  the 


subzone 
3.  Stai 


except  as  indicated  below, 
may  elect  nonprivileged 


foreign  s  tatus  v«th  respect  to  foreign 
crude  oi  that  is  associated  with  sulfur 
by-prodi  ict  that  results  fi'om  the  refining 
process,  based  on  an  appropriate 


allocation  method  to  be  determined  by 
Customs.  This  initial  approval  is  Umited 
to  a  period  of  three  years  beginning  from 
the  date  of  activation,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  21st  day  of 
December  1993. 

Barbara  R.  Stafiford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

(FR  Doc.  93-32074  Filed  12-30-93;  8:45  am) 
BILUNO  CODE  3S10-OS-P 

[Order  No.  666] 

Sanden  International  (U.S.A.),  Inc., 
(Automotive  Air-Conditioner 
Components),  Wylie.  TX;  Grant  of 
Authority  for  Subzone  Status 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

VWiereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *   •   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facihties 
cannot  serve  the  specific  use  involved; 

Whereas,  an  apphcation  from  the 
Dallas/Fort  Worth  International  Airport 
Board,  grantee  of  Foreign-Trade  Zone 
39,  for  authority  to  establish  a  special- 
purpose  subzone  at  the  automotive  air- 
conditioner  components  manufacturing 
plant  of  Sanden  International  (U.S.A.), 
Inc.,  in  Wylie,  Texas  (Dallas/Fort  Worth 
Customs  port  of  entry  area),  was  filed  by 
the  Board  on  December  21, 1992,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  37-92,  58  FR  78.  01-04-93); 
and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  oi  a 
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subzone  (Subzone  39C)  at  the  Sanden 
International  (U.S.A.),  Inc.,  plant  in 
Wylie,  Texas,  at  the  location  described 
In  the  application,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC,  this  23rd  day  of 
December,  1993. 
Bari>ara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 

(FR  Doc.  93-32073  Filed  12-30-93;  8:45  am] 
■nxMo  cooe  3610-os-^ 

[Order  No.  668] 

Star  Enterprise  (Oil  Refinery),  Port 
Arthur,  TX;  Grant  of  Authority  for 
Sut>zone  Status 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board]  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  e^dsting  zone  facihties 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Foreign-Trade  Zone  of  Southeast  Texas, 
grantee  of  Foreign-Trade  Zone  116,  for 
authority  to  establish  a  special-purpose 
subzone  for  the  refinery  facihties  of  Star 
Enterprise,  in  Jeffiarson  and  Hardin 
Counties  (Port  Arthur  area),  Texas,  was 
filed  by  the  Board  on  Mardi  21, 1991, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  17-91,  56  FR  13799. 4-4-91); 
and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board's 
regulations  would  be  satisfied,  and  that 
approval  of  the  application  would  be  in 
the  public  interest  if  approval  is  subject 
to  the  conditions  listed  oelow; 

Now,  therefore,  the  Board  hereby 
authorizes  the  estabhshment  of  a 
subzone  (Subzone  116A)  at  the  Star 


Enterprise  refinery  facilities  in  Jefiisrson 
and  Hardin  Counties  (Port  Arthur  area), 
Texas,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§  400.28.  and  subject  to  the  following 
conditions: 

1.  Foreign  crude  oil  or  products  used 
as  fuel  for  the  refinery  shall  be  dutiable. 

2.  Star  shall  elect  privileged  foreign 
status  on  foreign  crude  oil  and  other  w 
foreign  products  admitted  to  the 
subzone,  except  as  indicated  below. 

3.  Star  may  elect  nonprivileged 
foreign  status  with  respect  to  foreign 
crude  oil  that  is  associated  with  sulfur 
by-product  that  results  from  the  refining 
process,  based  on  an  appropriate 
allocation  method  to  be  determined  by 
Customs.  This  initial  approval  is  Hmited 
to  a  period  of  three  years  beginning  from 
the  date  of  activation,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  21st  day  of 
Decamber.1993. 
Baiiiara  R.  Stafford. 

Acting  Assistant  Secretary  of  Commerce  f(x 
Import  Administration,  Chairman,  Committee 
of  Alternates.  Foreign-Trade  Zones  Board. 

Anest 
John  J.  Da  Ponta,  Jr., 
Executive  Secretary. 

IFR  Doc.  93-32075  Filed  12-30-93;  8:45  am] 
BtUMQ  COOC  SB10-OS-4* 


[Order  No.  670] 

Expansion  of  Forelgn-Trada  Zone  84, 
Houston,  TX 

Pursuant  to  Its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934,  as 
amended  (19  U.S.C.  81a— 81u].  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  an  apphcation  from  the  Port 
of  Houston  Authority,  Texas,  grantee  of 
Foreign-Trade  Zone  No.  84,  for 
authority  to  expand  its  Zone  Site  11  at 
the  liquid  bulk  storage  facility  of 
Oiltaiiking  of  Houston,  Inc.,  Houston, 
Texas,  within  the  Houston  Customs  port 
of  entry,  was  filed  by  the  Foreign-Trade 
Zones  (FTZ)  Board  on  December  22, 
1992  (Docket  38-92,  58  FR  3532,  9/30/ 
93); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  would  be  in  the  pubhc 
interest,  provided  that  the  restrictions  in 
Board  Order  409  authorizing  the  site 
apply  to  the  expanded  site; 


Now,  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28, 
and  further  subject  to  the  restrictions 
contained  in  Board  Order  409  (53  FR 
53042,^2-30-88). 

Signed  at  Washington,  DC.  this  23rd  day  of 
December  1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Chairman.  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-32076  Filed  12-30-93;  845  am] 

BIUJNO  CODE  3S10-OS-P 


International  Trade  Administration 
[A-791-S02] 

Brazing  Copper  Wire  and  Rod  From 
South  Africa;  Intent  To  Revoke 
Antidumping  Duty  Order 

AGENCY:  hitemational  Trade 
Administration/Import  Administration , 
Department  of  Commerce. 
ACTKM:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
brazing  copper  wire  and  rod  from  South 
Africa. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
January  31, 1994. 
EFFECTIVE  DATE:  January  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background  - 

On  January  29, 1986,  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  brazing  copper  wire  and  rod  from 
South  Africa  (51  FR  3640).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
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is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  January  31,  1994. 
domestic  interested  parties,  as  defined 
in  §  353. 2(k)  (3),  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parlies  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  January  31, 1994,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by 
January  31, 1994,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated:  December  23. 1993 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc  93-32067  Filed  12-30-93;  8:45  am) 
BIUJNQ  COOC  X10-OS-M 

[A-570-814] 

Certain  Carbon  Stael  Butt-Weld  Pipe 
Fittings  From  the  Paople's  Republic  of 
China;  Affirmative  Preliminary 
Determination  of  Circumvention  of 
Antlduftiping  Duty  Ordar 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  affirmative 
preliminary  determination  of 
circumvention  of  antidumping  duty 
order.  ^^^ 

SUMMARY:  On  July  21, 1993,  the 
Department  of  Commerce  received  an 
application  for  a  circumvention  inquiry 
of  the  antidumping  duty  order  on 
certain  carbon  steel  butt-weld  pipe 
Fittings  from  the  People's  Republic  of 
China.  Pursuant  to  that  application,  the 
Department  of  Commerce  initiated  a 
circumvention  inquiry  on  September  2, 
1993,  which  was  published  in  the 
Federal  Register  on  September  13, 1993 
(58  FR  47859). 

We  preliminarily  determine  that 
imports  into  the  United  States  of  pipe 


fittings  thaj  were  finished  in  Thailand 
from  unfinished  pipe  fittings  produced 
in  the  People's  Republic  of  China 
constitute  (Circumvention  of  the 
antidumping  duty  order  on  certain 
carbon  stew  butt-weld  pipe  fittings  from 
the  Pecplels  Republic  of  China,  within 
the  meanir^  of  section  781(b)  of  the 
Tariff  Act  of  1930,  as  amended. 
Interested  parties  are  invited  to 
comment  on  this  preliminary 
determinat  on. 

EFFECTIVE  I  ATE:  January  3,  1994. 
FOR  FURTHI  R  INFORMATION  CONTACT: 
Kahn  Pric( ,  Donald  Little,  or  Maureen 
Flannery.  ( )ffice  of  Antidumping 
Complianc  a,  International  Trade 
Adrainistrition,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N  A^.,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 

supr>t^ME^frARY  information: 

Backgrouikl 

On  July  ),  1992.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Fedi  nl  Reciater  (57  FR  29702) 
the  antidu  nping  duty  order  on  certain 
carbon  stei  il  butt-weld  pipe  fittings 
(pipe  fittin  ;s)  from  the  People's 
Republic  of  China  (PRC).  On  July  21, 
1993,  the  qetitioner,  the  U.S.  Fittings 
Group,  alleged  that  the  antidumping 
duty  ordenon  pipe  fittings  from  the  PRC 
was  being  circumvented,  and  requested 
that  the  Department  investigate  the 
matter,  The  U.S.  Fittings  Group  is  an  ad 
hoc  trade  issociation  of  domestic 
producerslof  pipe  fittings;  its  members 
currently  Consist  of  Hackney,  Inc.; 
Ladish  Co|npany.  Inc.;  L.A.  Boiler 
Works,  Inc.;  Mills  Iron  Works,  Inc.;  Steel 
Forgings,  kc;  and  Tube  Forgings  of 
America,  lie. 

The  petitioner  alleged  that  the 
antidumping  duty  order  on  pipe  fittings 
from  the  F  RC  is  being  circumvented 
through  th  e  shipment  of  unfinished 
pipe  fittin  ;s  produced  in  the  PRC  to 
Awaji  San  ^o  (Thailand)  Company,  Ltd. 
(AST),  loc  ited  in  Thailand,  which  then 
finishes  tl  e  pipe  fittings  and  exports 
them  to  th  B  United  States  free  of 
antidump  ng  duties.  AST  was  excluded 
from  the  a  ntidumping  duty  order  on 
pipe  fittings  from  Thailand  (57  FR 
29702,  JuW  6. 1992)  due  to  the  finding 
of  a  de  mi  ii'm/s  margin  for  AST  in  the 
less-than-fair-value  (LTFV)  investigation 
of  that  cafla. 

The  pet  tioner  requested,  in 
accordant  e  with  section  781(b)  of  the 
Tariff  Act  of  1930,  as  amended,  (the 
Tariff  Act ,  that  the  Department  conduct 
a  circumv  antion  inquiry.  On  September 
2. 1093,  p  iirsuant  to  the  petitioner's 
applicatic  n,  the  Department  initiated  a 
circumvei  ition  inquiry  in  this  matter. 


The  notice  of  initiation  of 
circumvention  inquiry  of  the 
antidumping  duty  order  on  pipe  fittings 
from  the  PRC  was  published  in  the 
Federal  Register  on  September  13, 1993 
(58  FR  47859). 

On  September  24, 1993  and 
Septembar  28. 1993,  respectively,  the 
Department  issued  circumvention 
questionnaires  to  AST,  and  to  the 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  (MFTEC)  in  the  PRC  on 
behalf  of  all  manufacturers  and  sellers 
of  pipe  fittings  in  the  PRC.  AST 
responded  to  Part  1  of  the  questionnaire 
on  October  4, 1993  and  to  Part  2  of  the 
questionnaire  on  November  8, 1993. 
Mitsui  &  Company  (Mitsui),  on  behalf  of 
Shenzhen  Fittings  Manufacturing 
Factory  (Shenzhen  Factory),  the  Chinese 
supplier  of  unfinished  pipe  fittings  to 
AST,  responded  to  Part  1  of  the 
questionnaire  on  October  15, 1993  and 
to  Part  2  of  the  questionnaire  on 
November  8, 1993.  Shenzhen  Factory  is 
a  limited  partnership,  in  which  Mitsui 
is  the  general  partner.  Neither  MFTEC 
nor  other  Chinese  manufacturers  or 
sellers  of  the  subject  merchandise 
responded  to  the  Department's 
questionnaire.  The  Department  issued 
supplemental  questionnaires  to  AST 
and  to  Mitsui  on  November  12. 1993 
and  November  16, 1993,  respectively. 
The  Department  received  AST's 
response  to  its  supplemental 
questionnaire  on  November  23, 1993. 
and  Mitsui's  response  to  its 
supplemental  questionnaire  on 
November  29. 1993.  The  Department 
issued  additional  supplemental 
questionnaires  to  AST  and  Mitsui  on 
December  3, 1993;  responses  were 
received  on  December  10, 1993. 
The  Department  also  issued  a 
circumvention  questionnaire  to  Thai 
Benkan  Company,  Ltd.  (Thai  Benkan),  a 
Thai  importer  of  unfinished  tees 
manufactured  by  Shenzhen  Factory,  on 
November  8, 1993.  The  Department 
received  a  response  from  Tnai  Benkan 
on  November  30, 1993,  which  was 
revised  on  December  2, 1993.  Thai 
Benkan  stated  in  its  response  that  it  has 
made  no  shipments  of  pipe  fittings  to 
the  United  States  after  November  1991. 

The  Department  also  issued  a 
questionnaire  to  Silbo  Industries,  Inc. 
(Silbo).  a  U.S.  importer  of  subject 
merchandise  from  Thailand  and  the 
PRC.  on  November  16. 1993.  Silbo 
responded  to  part  of  the  questionnaire 
on  December  8, 1993.  The  remaining 
portion  of  its  response  is  due  to  the 
Department  on  January  4, 1994. 
Additionally,  the  Department  sent  a 
questionnaire  to  another  company 
whose  name  is  proprietary.  However, 
the  response  was  untimely  and  was 
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returned  and  not  considered  for  our 
determination. 

Scope  of  the  Antidumping  Duty  Order 

Imports  covered  by  the  antidumping 
duty  order  are  shipments  of  carbon  steel 
butt-weld  pipe  fittings,  having  an  inside 
diameter  of  less  than  14  inches, 
imported  in  either  finished  or 
unfinished  form.  These  formed  or  forged 
pipe  fittings  are  used  to  join  sections  in 
piping  sysVems  where  conditions 
require  permanent,  welded  connections, 
as  distinguished  from  fittings  based  on 
other  fostening  methods  (e.g.,  threaded, 
grooved,  or  bolted  fittings).  Carbon  steel 
butt-weld  pipe  fittings  are  currently 
classified  under  subheading  7307.93.30 
of  the  Harmonized  Tariff  Schedule 
(HTS).  Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  order  remains  dispositive. 

Scope  of  the  Anti-Circumvention 
Inquiry 

The  products  subject  to  this 
circumvention  inquiry  are  pipe  fittings, 
as  described  above  in  the  "Scope  of  the 
Antidumping  Duty  Order"  secUon, 
which  are  exported  in  unfinished  form 
from  the  PRC  to  Thailand,  where  some 
finishing  is  performed.  We  requested 
data  for  the  period  January  1, 1991 
through  August  31, 1993,  except  for 
pattern  of  trade  data,  which  were 
requested  for  the  period  January  1, 1988 
through  August  31, 1993. 

Nature  of  the  Anti-Circumvention 
Inquiry 

Section  781(b)(1)  of  the  Tariff  Act 
provides  that  if: 

(A)  Merchandise  imported  into  the 
United  States  is  of  the  same  class  or 
kind  as  any  merchandise  produced  in  a 
foreign  country  that  is  the  subject  of  an 
antidumping  duty  order, 

(B)  Before  importation  into  the  United 
States,  such  imported  merchandise  is 
completed  or  assembled  in  another 
foreign  country  from  merchandise 
which  (i)  is  subject  to  such  order,  or  (ii) 
is  produced  in  the  foreign  country  with 
respect  to  which  such  order  applies, 

(C)  The  difference  Iwtween^ihe  value 
of  such  imported  merchandisrand  the 
value  of  the  merchandise  completed  or 
assembled  in  another  foreign  country  is 
small,  and 

(D)  The  administering  authority 
determines  that  action  is  appropriate 
under  this  paragraph  to  prevent  evasion 
of  such  order, 

the  Department,  after  taking  into 
account  any  advice  providml  by  the  U.S. 
International  Trade  Commission  (ITC) 
under  section  781(e),  may  include  such 


imported  merchandise  within  the  scope 
of  such  o.rder. 

In  determining  whether  to  include 
merchandise  assembled  or  completed  in 
a  foreign  country  within  an  order, 
section  781(b)(2)  of  the  Tariff  Act  directs 
the  Department  to  consider  such  other 
factors  as  (1)  the  pattern  of  trade,  (2) 
whether  the  manufacturer  or  exporter  of 
the  merchandise  produced  in  the 
country  to  which  the  order  appUes  is 
related  to  the  entity  who  uses  such 
merchandise  to  assemble  or  complete  in 
the  foreign  country  the  merchandise 
that  is  subsequently  imported  into  the 
United  States,  and  (3)  whether  imports 
into  the  foreign  country  of  the 
merchandise  producedf  in  the  country  to 
which  the  order  applies  have  increased 
after  issuance  of  that  order. 

I.  Statutory  Criteria 

(1)  Class  or  Kind  of  Merchandise 

In  this  inquiry,  the  merchandise 
completed  in  Thailand  and  exported  to 
the  United  States  is  pipe  fittings  having 
an  inside  diameter  of  less  than  14 
Inches.  Thus,  the  product  exported  to 
the  United  States  is  of  the  same  class  or 
kind  of  merchandise  as  the  product 
subject  to  the  antidumping  duty  order. 

(2)  Merchandise  Imported  Into  the 
United  States  Completed  From 
Merchandise  Subject  to  an  Order 

The  pipe  fittings  finished  in  Thailand 
and  exported  to  the  United  States  were 
completed  from  unfinished  "as-formed" 
pipe  fittings  manufactured  in  the  PRC. 
Therefore,  the  merchandise  exported  to 
the  United  States  is  completed  from 
merchandise  subject  to  the  antidumping 
duty  order  and  produced  in  the  country 
with  respect  to  which  the  antidumping 
duty  order  applies. 

(3)  Difference  in  Value 

In  this  anti-circumvention  inquiry,  we 
based  our  analysis  of  the  dl^erence  in 
value  on  both  a  quantitative  analysis  of 
the  value  of  the  finishing  process  in 
Thailand,  and  a  qualitative  analysis  of 
the  nature  of  the  processing  performed 
in  Thailand  and  tne  level  of  investment 
in  Thailand.  Such  an  analysis  is 
consistent  with  our  analysis  in  previous 
anti-circumvention  inquiries.  See,  e.g.. 
Granular  Polytetrafiuoroethylene  Resin 
from  Italy;  Final  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order  (58  FR  26100, 
April  30, 1993). 

(a)  Value  of  the  Completed 
Merchandise.  We  used  the  selling  price 
of  the  finished  tees  sold  by  AST  to  the 
United  States  on  a  model-specific,  per 
kilogram  basis  to  represent  the  value  of 
the  finished  pipe  fittings  sold  to  the 


United  States,  as  reported  in  AST's 
questionnaire  response.  The  terms  of 
sale  for  these  sales  vsrere  OF  U.S.  port 
duty  impaid. 

(S)  Value  of  Thai  Completion.  In  order 
to  determine  the  value  of  the  Thai 
completion,  we  used  the  cost  of 
manufacturing  at  AST's  factory  which 
finished  the  tees  from  unfinished 
Chinese  tees  for  each  month  during  the 
period  January  1, 1991  through  August 
31, 1993  in  whidi  the  finishing 
occurred,  as  provided  by  AST.  We 
allocated  selling,  general,  and 
administrative  expenses  and  profit  from 
AST's  financial  statements,  as  well  as  an 
amount  of  Awaji  Sangyo  K.K.  of  Japan's 
export  selling  expenses  as  provided  in 
AST's  November  23, 1993  response,  to 
AST's  cost  of  manufacturing. 

We  used  the  value  of  the  Thai 
completion,  as  provided  by  AST, 
because  it  was  the  most  complete, 
verifiable  information  available. 
Complete  factors  data  were  unavailable 
for  constructing  the  cost  of  the 
unfinished  Chinese  tees.  For  example, 
Shenzhen  Factory  was  not  able  to 
provide  the  consumption  rates  of  raw 
material  inputs,  other  than  steel  pipe, 
used  in  manufacturing  the  unfinished 
tees  or  the  number  of  labor  hours  used 
in  the  production  process.  Public  data 
on  electricity  consumption  for 
producing  unfinished  tees  were  also  not 
available. 

We  calculated  the  difference  in  value 
percentage  by  dividing  the  value  added 
in  Thailand  by  the  value  of  the 
completed  merchandise.  We 
preliminarily  determine  that  the 
difference  in  value  is  15  percent  of  the 
value  of  the  completed  merchandise. 
(Since  the  precise  figure  is  business 
proprietary,  the  stated  percentage  is 
within  a  range  of  plus  or  minus  10 
percent.)  See  December  22, 1993 
proprietary  analysis  memorandum  from 
case  analyst  to  the  File.  In  order  to 
determine  whether  15  percent  is 
"small"  within  the  meaning  of  the  Tariff 
Act,  we  examined  the  nature  of  the 
processing  performed  in  Thailand  and 
the  level  of  investment  in  Thailand. 

Nature  of  Processing 

According  to  the  description  of  the 
manufacturing  process  provided  by  the 
ITC  in  its  final  affirmative 
determination  of  injury  concerning 
Imports  of  pipe  fittings  from  the  PRC 
and  Thailand  (see  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  China  and 
Thailand:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-520  and  921  (Final)  Under  the  Turiff 
Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigations.  USITC  Publication  ^b^8. 


June  1992  at  1-7  through  I-IO),  the  cold 
process  is  the  most  efficient  process  for 
rorming  tees  which  are  less  tlian  12 
inches  In  diameter.  In  the  cold  process, 
the  raw  material  pipe  is  flrst  cut  to 
length,  and  the  section  is  enclosed  in  a 
die  that  matches  the  shape  and  size  of 
the  finished  tee  within  a  press.  The  die 
is  then  closed,  plugs  are  used  to  seal  the 
ends,  and  a  fluid,  such  as  water  or  a 
light  oil.  forces  under  pressure  the  metal 
into  the  shape  of  the  die.  This  process 
produces  the  unfinished  tee.  Finishing 
steps  re-round,  resize,  and  anneal  the 
unfinished  tee. 

The  finishing  steps  involved  in  the 
production  of  pipe  fittings  include  one 
or  more  of  the  following:  shot  blasting, 
machine  beveling,  boring  and  tapering, 
grinding,  die  stamping,  inspection,  and 
painting.  According  to  the  ITC, 
beveling,  boring,  and  tapering  add  an 
estimated  11-20  percent  of  value,  and 
the  remaining  finishing  operations  add 
an  estimated  3-9  percent  of  value 

Mitsui 's  response  indicates  that 
Shenzhen  Factory  produces  unfinished 
tees  using  a  cold-forming  method.  Af^er 
Shenzhen  Factory  cuts  the  raw  material 
carbon  steel  pipe  to  a  pre-determined 
length  and  lubricates  me  pipe  on  the 
exterior  surface,  it  cold  forms  the  pipe 
usmg  the  "Bulge  Method."  a  process  in 
which  a  hydraulic  press  ts  used. 

AST  receives  the  unfinished  tees  in 
this  as-formed  condition,  with  the 
bulging  head  closed.  AST  then  cuts  the 
bulging  head  off  the  tee,  heat  treats  the 
"decapped"  as-formed  tee  in  order  to 

Erevent  the  steel  material  from 
ecoming  brittle  from  the  stress  of  cold- 
forming,  shot  blasts  the  tees  to  remove 
heot  scales  from  the  surface,  and  be%'els 
and  precision  machines  the  ends  of  the 
tees.  These  processes  are  then  followed 
by  cleaning,  coating  with  an  oxidizmg 
agent  or  paint,  and  marking.  AST  does 
not  provide  any  additional  materials  to 
the  unfinished  pipe  fitting. 

Based  on  the  above  description  of  the 
manufacturing  process  for  tees  and 
other  pipe  fittings,  we  preliminarily 
d^ermine  that  the  finishing  operations 
performed  by  AST,  or  by  any  other  Thai 
company,  to  finish  pipe  fittings  are  of 
minor  value  when  compared  to  the 
production  of  the  unfinished  pipe 
fittings 

Le\el  of  Investment 

AST  has  stated  that  it  began  in  1991 
Its  tees  conversion  operation,  i.e.,  the 
conversion  of  unfinished  tees  into 
finished  tees,  pursuant  to  a  formal 
corporate  decision  mode  in  the  prior 
yeer  This  was  an  interim  step  with  the 
goal  of  producing  tees  in  an  integrated 
process,  from  the  raw  material  pipe,  by 
the  end  of  1993.  The  level  of  investment 


undertaken  b; '  AST,  or  which  will  be 
undertaken  b; '  AST,  toward  this  goal 
indicates  that  the  plant  and  equipment 
required  to  piioduce  the  as-formed  tee 
from  the  raw  material  pipe  is  substantial 
as  compared  jo  that  required  for  the 
finishing  opeiations.  See  December  22, 
1993  proprietary  analysis  memorandum 
from  case  analyst  to  the  File. 

We  have  dejiermined  that  the  finishing 
operations  performed  to  finish 
unfinished  te*s  provide  limited  value  to 
the  finished  ti  le  relative  to  the 
production  pi  ocess  used  to  manufacture 
the  unfinisha  I  tee.  Moreover,  the  level 
of  investment  required  to  produce 
unfinished  te  is  is  significant  when 
compared  to  ttiat  required  to  finish  the 
unfinished  tei  i.  Accordingly,  based  on 
the  qualitativ  i  factors  discussed  above, 
we  prelimina  ily  determine  that  the 
calculated  difference  in  value 
percentage  is  "small"  within  the 
meaning  of  m  ction  781(b)  of  the  Tariff 
Act. 

(4)  Action  B  Appropriate  to  Prevent 
Evasion  of  thi  Oraer  We  preliminarily 
determine  th^t  action  is  appropriate  to 
prevent  the  circumvention  of  tne 
antidumpingjduty  order  on  pipe  fittings 
from  the  FRQ  The  Department  has  no 
other  means  to  ensure  that  entries  of 
Chinese  pipejfittings  finished  by  AST 
are  suspendeil  and  any  appropriate 
duties  ultimately  collected  thereon,  or 
to  ensure  tha}  proper  cash  deposits  are 
collected  on  entries  of  Chinese  pipe 
fittings  finislvsd  by  other  companies  in 
Thailand. 

//.  Factors 

(1)  Pattern  of  Trade 

To  evaluati  i  the  pattern  of  trade 
factors  in  thi^  case,  we  examined  the 
timing  and  qiftantities  of  exports  of  pipe 
fittings  from  ^ST  to  the  United  States 
during  the  p«riod  January  1, 1988 
through  Augi  ist  1, 1993.  AST  began 
exporting  fin  shed  tees  to  the  United 
States  in  199  i.  Data  on  AST's  exports  of 
finished  tees  to  the  United  States  show 
a  significant  ncrease  in  the  volume  of 
these  exports  subsequent  to  the  issuance 
of  the  antidu|nping  duty  order  on  pipe 
fittings  from  the  PRC.  We  also  examined 
data  on  Shenfchen  Factory's  exports  to 
the  United  Slates  for  the  period  January 
1, 1991  through  August  31, 1993.  These 
data  indicate  that  the  volume  of 
Shenzhen  Faptory's  exports  to  the 
United  Statei  decreased  significantly 
subsequent  ti  i  the  issuance  of  the 
antidumping  duty  order  on  pipe  fittings 
from  the  PW  . 

Therefore,  ^is  factor  indicates  that 
circumvention  may  have  been  occurring 
during  the  pAriod.  See  December  22, 


1993  analysis  memorandum  bom  case 
analyst  to  the  File. 

Because  an  antidumping  duty  order 
on  pipe  fittings  from  Toailand  was 
issued  bv  the  Department  at  the  same 
time  as  tne  order  on  pipe  fittings  from 
the  PRC,  any  comparison  of  the  quantity 
of  exports  from  Thailand  to  the  United 
States  with  the  quantity  of  exports  from 
the  PRC  to  the  United  States  prior  to 
and  subsequent  to  the  issuance  of  the 
orders  would  be  meaningless.  Therefore, 
we  have  not  included  such  a 
comparison  in  our  analysis. 

(2)  Relationship 

Generally,  we  consider  circumvention 
to  be  more  likelv  when  the 
manufacturer  of  the  covered 
merchandise  is  related  to  the  third 
country  assembler.  Our  inquiry 
indicates  that  the  relationship  between 
AST,  the  third  country  assembler  and 
exporter  of  the  finished  pipe  fittings  to 
the  United  States,  and  Mitsui  and 
Shenzhen  Factory,  the  entity  which 
produced  the  unfinished  pipe  fittings 
sold  to  AST,  was  limited  to  the 
purchase/sale  of  the  unfinished  pipe 
fittings.  Therefore,  in  this  inouiry.  no 
purchases  of  Chinese  unfinished  pipe 
fittings  occurred  between  related  parties 
within  the  meaning  of  section  773(e)(4) 
of  the  Tariff  Act. 

(3)  Increase  in  Imports 

Data  on  imports  of  unfinished  pipe 
fittings  into  Thailand  fit)m  Chinese 
manufacturers/sellers  other  than 
Shenzhen  Factory  were  not  available, 
and  public  data  on  imports  of  pipe 
fittings  fi^m  the  PRC  into  Thailand  were 
not  available  for  the  period  afier  June 
1992.  Therefore,  to  measxire  the  increase 
in  imports,  we  examined  export  data 
supplied  by  Shenzhen  Factory  for  the 
period  January  1, 1991  throu^  August 
31, 1993.  It  is  clear  that  an  increase  in 
exports  of  unfinished  teea  from  , 

Shenzlien  Factory  to  Thailand  occurred 
after  the  issuance  of  the  antidumping 
duty  order  on  pipe  fittings  from  the 
PRC.  This  increase  corresponds  to  the 
increase  of  AST's  exports  of  finished 
tees  to  the  United  States  during  the 
same  period.  See  December  22. 1993 
analysis  memorandum  from  the  case 
analyst  to  the  File.  Accordingly,  this 
factor  indicates  that  circumvention 
activities  may  have  occurred. 

Affirmative  Preliminary  Determination 
of  Circumvention 

After  consideration  of  the  factors 
discussed  above,  we  preliminarily 
determine  that  circumvention  of  the 
antidumping  duty  order  on  pipe  fittings 
from  the  PRC  has  occurred  within  the 
meaning  of  section  781(b)  of  the  Tariff 
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Act.  We  base  this  determination  on  the 
following.  First,  the  items  completed  in 
Thailand  and  sold  to  the  United  States 
are  of  the  same  class  or  kind  of 
merchandise  as  that  covered  by  the 
order,  and  are  completed  from 
merchandise  produced  in  the  PRC  and 
covered  by  the  order.  Second,  the 
difference  in  value  between  the 
unfinished  pipe  fittings  sold  to  Thailand 
and  the  value  of  the  miished  pipe 
fittings  exported  to  the  United  States  it 
small.  We  note  that  oiur  determination  of 
"small"  in  (his  case  is  not  necessarily 
synonvmoui  with  the  determination  of 
"small"  that  the  Department  has  used  in 
the  past  or  that  the  Department  will  use 
in  future  anti-circumvention  inquiries, 
because  Congress  has  directed  us  to 
make  such  determinations  on  a  case-by- 
case  basis.  Further,  we  find  the  pattern 
of  trade  and  level  of  imports  into 
Thailand  indicate  a  finding  of 
circumvention  of  the  antidumping  duty 
order.  Finally,  we  find  that  action  is 
appropriate  to  prevent  evasion  of  the 
antidumping  duty  order.  To  this  end, 
and  in  accordance  with  the  purposes  of 
section  781,  we  are  applying  this 
finding  to  all  Thai  manufacturers/ 
exporters  of  the  clau  or  kind  of 
merchandise,  i.e.,  pipe  fittings,  subject 
to  the  certification  requirements 
described  below. 

Requirement  of  Certification 

Considered  within  the  scope  of  the 
antidumping  duty  order  on  pipe  fittings 
from  the  PRC  are  all  imports  from  all 

Producers  into  the  United  States  of  pip* 
ttings  from  Thailand,  as  defined  in  the 
"Scope  of  the  Inquiry"  section  of  this 
notice,  unl«M  accompanied  by  a 
certificate  stating  that  such  pipe  fittings 
have  not  been  produced  from 
unfinished  Chinaa*  pipe  fittings. 

Suspension  of  Liquidation 

In  Bccordanca  with  19  CFR 
353.2e())(2),  wa  ara  directing  the  U.S. 
Customs  Service  to  suspendliquidation 
of  all  antriaa  of  pip*  fittings  from 
Thailand.  The  marchandisa  lubiact  to 
suspension  of  liquidation  is  pip* 
fittings,  as  defined  in  the  "Scop*  of 
Circumvention  Inquiry"  s*ction  of  this 
notice,  that  ar«  antai*d  or  withdrawn 
fh>m  warahousa,  for  consumption  on  or 
afier  the  data  of  publication  of  this 
notice  in  the  Faaaral  Rafiatar.  (We  note 
that  entries  of  pipe  fittings  from 
Thailand,  with  the  exception  of  AST's 
pip*  fittinga,  ara  currently  baing 
suspended  pursxiant  to  th*  antidumping 
duty  order  on  pipe  fittings  from 
Thailand  (57  FR  29702.  July  6, 1992}.) 
For  all  auch  imports  which  ara 
accompanied  by  a  oartiflcata  stating  that 
such  pip*  fittings  have  not  been 


produced  from  unfinished  Chines*  pin* 
fittinga,  th*  U.S.  Customs  S*rvice  shall 
require  a  cash  deposit  or  posting  of  a 
bond  in  the  amount  of  the  company- 
specific  rate  for  the  Thai  manuncturer/ 
exporter,  or,  if  there  is  no  company- 
specific  rate  for  the  Thai  manufacturer 
or  exporter,  the  "All  Others"  rate  for 
pipe  nttings  from  Thailand.  For  all  such 
Imports  which  are  accompanied  by  a 
certificate  stating  that  the  merchandise 
was  manufactured  using  Chines* 
unfinished  pip*  fittings  and  the  name  of 
the  manufecturer  of  the  Chinese 
unfinished  pipe  fittings,  the  U.S. 
Customs  Smvic*  shall  require  a  cash 
deposit  or  posting  of  a  bond  in  the 
amount  of  the  company-specific  rate  of 
the  manufacturer  of  the  Chines* 
unfinished  pipe  fittings.  For  all  such 
imports  which  are  accompanied  by  a 
certificate  stating  that  sudi  pipe  fittings 
have  been  pnxiuced  from  unfinished 
Chinese  pip*  fittings,  but  do  not  provide 
the  specific  Chinese  manufacturer,  the 
U.S.  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  in  the 
amount  of  the  highest  rata  for  pip* 
fittings  from  th*  PRC.  For  all  other 
imports  of  pip*  fittings  from  Thailand 
which  ar*  accompaniad  by  an 
inadequate  certificate,  or  no  certificate, 
the  U.S.  Customs  Service  shall  require 
a  cash  deposit  or  posting  of  a  bond  in 
an  amount  based  on  the  tiighar  of  (1)  the 
highest  rate  for  any  manufacturer/ 
exporter  of  pipe  fittings  from  the  PRC, 
or  (2)  the  rets  for  the  Thai  manufacturer/ 
exporter,  or,  if  ther*  is  no  company- 
specific  rate  for  the  Thai  manufacturer 
or  exporter,  the  "All  Others"  rata  for 
pipe  nttings  from  Thailand. 

This  suspension  of  liquidation  shall 
remain  in  affect  tmtil  fiuther  notlc*. 

Notification  of  the  International  Trade 
Coouniaaion 

The  Department,  consistent  with 
section  7Bl(e)(l)(B)  of  the  Tariff  Act, 
will  notify  tha  ITC  of  this  preliminary 
determination  to  include  merchandtsa 
subject  to  this  Inquiry  within  the 
antidumping  duty  order  on  pip*  fittings 
(ram  the  PRC.  Pumuant  to  taction 
7B1(*)(2)  of  th*  Tariff  Act,  th*  ITC  may 
request  consultation  concerning  th* 
Department's  propoaad  inclusion  of  th* 
BUDJ*ct  m*rchandisa.  If,  aftar 
consultations,  tha  ITC  believes  that  a 
significant  injury  iaaua  is  pras*nt*d  by 
tha  propoaad  Inclusion,  tha  ITC  wrill 
have  60  days  from  tha  data  of 
notification  to  provide  written  advica  to 
tha  Dapartmant. 

Public  Commaot 

Intaiastad  partiaa  may  raquaat 
disclosure  within  S  days  of  tha  data  of 
publication  of  thia  datarmination,  and 


may  request  a  hearing  within  10  days  of 
pubUcation.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  February  16, 
1994.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  limited  to  issues 
raised  in  those  briefs  or  comments,  may 
be  filed  not  later  than  February  22, 
1994.  Any  hearing,  if  requested,  will  be 
held  on  February  24. 1994,  The 
Department  will  publish  its  final 
determination  with  respect  to  this  anti- 
circumvention  Inquiry,  including  the 
results  of  its  analysis  of  any  written  or 
oral  comments. 

This  preliminary  affirmative 
circumvention  determination  is  in 
accordance  with  section  781(b)  of  the 
Tariff  Art  (19  U.S.C.  1677j(b))  and  19 
CFR  353.2g(f). 

Dited:  Decvnubvr  23, 1»g3. 
BariMra  R.  Stafford, 
Acting  Aitittant  Secretary  for  Import 
AdmtnistnUon. 
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(A-1S1-603I 

Prvllmlntry  Raaulta  of  Antidumping 
Duty  Admlnlttrattvt  R*vl«w;  Iron 
Conatruetlon  Caattnga  Prom  Canada 

aqINCY:  International  Trwle 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

•umMAMY:  In  raspons*  to  a  request  by  tha 
Municipal  Castings  Pair  Trad*  Council 
and  Its  individually-named  members 
(patitionar),  tha  Department  of 
Commerce  (the  Department)  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on  iron 
construction  castings  from  Canada.  The 
review  covers  11  manufacturers  and/or 
exporters  of  the  subject  merchandise  to 
the  United  States  during  the  period 
March  1, 1992,  through  February  28, 
1993.  For  thea*  prallminary  results,  we 
applied  best  information  available  (BIA) 
for  10  of  the  manufacturers/exporters 
The  review  indicates  the  existence  of 
dumping  margins  during  the  period 

We  Invite  Intensstad  parties  to 
comment  on  these  preliminary  result*. 

IFflcnvi  DATI:  January  3, 1994 
FOR  pufrmn  mramiATiON  contact: 
Lisa  Raisner.  Office  of  Antidumping 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Waahington.  DC  20230 
tal*phon*  (202)  482-3818. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  March  5, 1986,  the  Department 
published  in  the  Federal  Register  (51 

FR  17220)  the  antidumping  duty  order 
on  iron  construction  castings  from 
Canada.  The  petitioner  requested  in 
accordance  with  19  CFR  353.22(a]  that 
we  conduct  an  administrative  review. 
We  pubhshed  the  notice  of  initiation  on 
May  6.  1993  (58  FR  26960).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  iron  construction 
castings  from  Canada,  limited  to 
manhole  covers,  rings,  and  frames,  catch 
basin  grates  and  frames,  cleanout  covers 
and  frames  used  for  drainage  or  access 
purposes  for  public  utility,  water,  and 
sanitary  systems,  classiBable  as  heavy 
castings  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.0050  and  to 
valve,  service,  and  meter  boxes  which 
are  placed  below  ground  to  encase 
water,  gas,  or  other  valves,  or  water  and 
gas  meters,  classifiable  as  light  castings 
under  HTS  item  numbers  8306.29.0000 
and  8310.00.0000.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes  only.  The  written 
description  remains  dispositive. 

This  review  covers  sales  of  certain 
Canadian  iron  construction  castings  by 
Associated  Foundry  Ltd.,  Bibby 
Foundry  Ltd.,  Bibby  Waterworks  Inc., 
Dobney  Foundry  Ltd..  Fonderie  Bibby 
St.  Croix,  LaPerle  Foundry  Division 
(LaPerle),  McCoy  Foundry  Company, 
Penticton  Foundry  Ltd.,  Titan  Foundry 
Ltd.,  Titan  Supply  Ltd,,  and  Trojan 
Industries,  Inc.,  during  the  period 
March  1,  1992,  through  February  28. 
1993. 

Ana^sis 

Vf  e  received  only  one  questionnaire 
response,  and  that  was  from  LaPerle. 
Based  on  our  analysis  of  this  response, 
we  have  determined  that  LaPerle  is 
related  to  other  respondents  in  this 
review.  LaPerle  and  its  related  entities 
meet  all  five  criteria,  in  addition  to 
ownership,  that  the  Department 
considers  in  determining  whether  to 
collapse  related  parties,  as  laid  out  in 
Certain  Granite  Products  for  Spain,  53 
FR  24335, 1988;  Certain  Granite 
Products  for  Italy  53  FR  27187, 1988; 
Steel  Wheels  from  Brazil,  54  FR  8780, 
1989:  Cellular  Mobile  Telephones  and 
Subassemblies  from  Japan,  54  FR  48011, 
1989;  and  Final  Determinations  of  Sales 
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at  Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products, 
Certaid  Cold-Rolled  Carbon  Steel  Flat 
Produdts,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Canadi  58  FR  37099  (July  9. 1993).  The 
five  criteria,  in  addition  to  ownership, 
are  as  sollows: 

•  Inl  erlocking  boards  of  directors; 

•  Sii  Hilar  production  processes, 
facilitii  IS  or  equipment  so  as  to  fa6ilitate 
shiftinj  of  production  between  facilities; 

•  D<  not  operate  as  separate  and 
distinc  entities; 

•  Sh  ire  of  marketing  and  sales 
inform  ition  or  offices;  and 

•  In'  olvement  in  the  pricing  or 
produc  tion  decisions  of  the  other  entity. 

In  CQ  nducting  our  analysis  of  relateo 
parties  in  this  review,  we  issued  two 
supple  nental  questionnaires  and 
grante<  extensions  for  several  of  the 
respon  les.  In  spite  of  this.  LaPerle  did 
not  pre  vide  us  with  enough  information 
to  adec  uately  support  its  position  as  an 
independent  entity.  In  addition,  it  did 
not  consolidate  all  information  for  itself, 
including  information  for  its  U.S. 
affiliati  (s)  and  related  home  market  or 
third  CI  (untry  firms  whose  information 
would  be  used  in  this  review,  as 
outlined  in  our  questionnaire. 
Therefdre,  we  have  determined  that 
LaPerU  significantly  impeded  the 
proceedings.  LaPerle  was  deemed 
uncooperative  and,  in  accordance  with 
section  776(c)  of  the  Tariff  Act.  we 
applied  BL\  to  LaPerle  and  its  related 
parties; 

Best  Information  Available 

In  ac  :ordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  used  BIA  in 
cases  Where  a  party  refused  or  was 
unable  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required,  or  otherwise  significantly 
impedad  these  proceedings.  The 
Departfient  generally  uses  a  two-tiered 
approa  ±  in  its  choice  of  BL\.  For 
uncoo{  erative  respondents  or 
responi  lents  who  substantially  impede 
the  propeedings  (first  tier),  the 
Departiient  uses  the  higher  of  (1)  the 
highestlrate  for  any  company  from  the 
original  investigation  or  prior 
administrative  review  or  (2)  the  highest 
rate  foi  nd  in  the  current  review  for  any 
compel  ly.  For  respondents  which 
attemp  to  cooperate  (second  tier),  the 
Depart!  nent  uses  the  higher  of  (1)  the 
highest  rate  ever  applicable  to  the  firm 
for  the  subject  merchandise  or  (2)  the 
highest  calculated  rate  in  the  current 
review  for  any  firm  (see  Antifriction 
Bearinj  s  (Other  than  Tapered  Roller 
Bearinj  s)  and  Parts  Thereof  ft'om 
France  et  al.,  58  FR  39729,  July  26, 


1993).  For  parties  refusing  to  respond  or 
parties  who  substantially  impeded  the 
administrative  review,  the  first-tier  BL\ 
rate  we  applied  In  these  preliminary 
results  is  9.9  percent,  which  is  the 
highest  of  the  rates  found  for  any  firm 
in  the  original  Investigation  (see  Iron 
Construction  Castinas  from  Canada; 
Amendment  to  Final  Determination  of 
Sales  at  Less  than  Fair  Value  and 
Amendment  to  Antidumping  Duty 
Order,  51  FR  34110,  September  25. 
1986). 

For  more  information  on  these  BIA 
applications  to  the  above  companies, 
see  the  analysis  memorandum. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  margins 
exist  for  the  period  March  1,  1992 
through  February  28,  1993.  as  follows. 


Manufacturer/Exporter 

Percant  Margin 

Associated  Foundry  Ltd. 

9.9 

Bibby  Foundry  Ltd  

9.9 

Bibby  Waterworks  Inc  .. 

0.9 

Dobney  Foundry  Ltd 

9.9 

Fonderie  Bibtjy  St. 

Crotx 

9.9 

LaPerle  Foundry,  inc  .... 

9.9 

McCoy  Foundry  Com- 

pany   

'7.5 

Penticton  Foundry  Ltd  .. 

9.9 

Titan  Foundry  Ltd 

9.9 

Titan  Supply  Ltd  

9.9 

Trojan  Industries.  Inc  .... 

9.9 

iNo  shipments  during  the  period;  since 
there  was  no  prior  ravlaw  of  this  company,  wa 
assigned  the  all  other  rate  from  the  less-than- 
falr-value  (LTFV)  investigation. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing.  If  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  business  day 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  no  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  Issues  raised  In  those 
comments,  may  be  filed  hot  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  the  final  results  of  this 
administrative  revle-v  Including  the 
results  of  Its  analysis,  of  Issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 


Purtharmor*,  the  following  deposit 
requtraments  will  b«  •ffective,  upon 
publication  of  the  notice  of  final  results 
of  this  administrative  review,  for  all 
shipments  of  the  subject  merchandise 
from  Canada  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  this  notice,  as  provided  by 
section  751(aMl)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  b«  their  company-specific 
rate  published  for  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review  or  the  original 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  7.5  percent, 
which  is  the  "all  other"  rate  established 
in  the  LTFV  investigation,  as  discussed 
below. 

On  May  25. 1993,  the  Court  of 
International  Trade  (CTT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  Uiuted 
States,  Slip  Op.  93-63,  decided  that 
once  an  "all  others"  rate  Is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review,  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "all  others  ' 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  or  as  a  result  of  litigation) 
in  proceedings  governed  by 
antidumping  duty  orders. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Thesa  administrative  review  and  this 
notice  are  In  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)  and  19  CFR  353.22(c). 
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Dited:  December  23. 1993. 
Barbara  K.  Slaflbr^, 

Acting  AuiBtant  Stcreforyfor  Import 
AdminiMtmtioii. 

(FR  Doc  93-^2070  Piled  12-30-93;  «:45  am) 

MUMQ  coot  aia-oMi 


[A-1 22-701] 

Potash  Prom  CenMla;  UmnA  To 
Terminate  Suspended  Inveetlgation 

AOiNCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  terminate 
suspended  Investigation, 

SUMMARY:  The  Department  of  Commerce 
is  notifying  th«  public  of  its  intent  to 
terminate  the  suspended  investigation 
on  potash  from  Canada.  Domestic 
interested  parties  who  object  to  this 
termination  must  submit  their 
comments  in  writing  no  later  than 
January  31,  1994. 
EFFtcnvf  DATE:  January  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Hassman  or  Mehssa  Skinner,  Office 
of  Agreements  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  telephone:  (202) 
482-3793. 

8UPPUMENTARY  MTORMATION: 
Background 

On  January  19,  1988,  the  Department 
of  Commerce  (the  Department) 
published  a  suspension  of  investigation 
on  potash  from  Canada  (53  FR  1393). 
The  E)epartment  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  suspended  investigation 
for  the  most  recent  four  consecutive 
annual  anniversary  months. 

In  accordance  with  19  CFR 
353.25(d)(4)(iil).  the  Secretary  of 
Commerce  will  conclude  that  a 
suspended  investigation  is  no  longer  of 
interest  to  interested  parties  and  will 
terminate  the  suspended  investigation  If 
no  domestic  interested  party  objects  to 
termination  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  annWersary  month. 
Accordingly,  as  request  by 
S  353.25(dM4)(i)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  terminate  this 
suspended  investigation. 

Opportunity  to  Ob(ect 

No  later  than  January  31,  1994, 
domestic  interested  parties,  as  defined 
in  §  353.2(k)  (3).  (4),  (5).  and  (6)  of  the 
Department's  regulations,  may  object  to 


the  Department's  intent  to  terminate  this 
suspended  investigation. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  US.  Depwtment  of 
Commerce,  Washington,  DC  20230. 

If  Interested  parties  do  not  request  an 
administrative  review  (in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review)  by  January  31, 1994.  or 
domestic  interested  parties  do  not  object 
to  the  Department's  intent  to  terminate 
by  January  31.  1994,  we  shall  conclude 
that  the  suspension  agreement  is  no 
longer  of  interest  to  interested  parties 
and  shall  proceed  with  the  termination. 

This  notice  Is  in  accordance  with  19  CFR 
353  25(riM4)(l). 

Dated  December  23. 1993. 

Roland  L.  MacDonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Dor..  93-32071  Filed  12-30-93:  «  45  am| 

Btumo  coot  3B1»-Oa-M 

(A-««3-603] 

Stainless  Steel  Cooking  Ware  Prom 
Taiwan;  Intent  To  Revoke  Antidumping 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

summary:  The  Department  of  Commerce 
is  notifying  the  public  of  its  Intent  to 
revoke  the  antidumping  duty  order  on 
stainless  steel  cooking  ware  from 
Taiwan.  Domestic  interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  no 
later  than  January  31,  1994. 
EFFECTIVE  DATE:  January  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  telephone:  (202) 
485-5253. 

8UPW.EMENTARY  INFORMATION: 

Background 

On  January  20. 1987.  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  stainless  steel  cooking  ware  from 
Taiwan  (52  FR  2138)  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 
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The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  January  31.  1994. 
domestic  interested  parties,  as  defined 
in  §  353. 2(k)  (3),  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  January  31,  1994,  or  domestic 
interested  parties  do  not  .object  to  the 
Department's  intent  to  revoke  by 
January  31,  1994,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19  CFR 
353.25(d)(4)(i). 

Dated:  December  23, 1993. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
[FR  Doc.  93-32069  Filed  12-30-93;  8:45  am] 

BILUNG  CODE  3S10-OS-M 


[C-351-0371 

Cotton  Yam  From  Brazil;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
IS  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
cotton  yarn  from  Brazil.  We  are 
termmating  the  review  with  respect  to 
Companhia  Brasileira  de  Fiacao,  (CBF) 
and  benefits  received  by  this  company 
are  not  included  in  the  net  subsidy  rate 
of  the  Department's  preliminary  results. 

We  preliminarily  determine  the  net 
subsidy  to  be  0.30  percent  ad  valorem 
for  all  producers  and  exporters  of  cotton 
yarn  from  Brazil  for  the  period  January 
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1, 1992  t  irough  December  31, 1992.  In 
accordai  ce  with  19  CFR  355.7,  any  rate 
less  thar  0.50  percent  ad  valorem  is  de 
minimis.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTTV^  DATE:  January  3. 1994. 
FOR  FURtHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance, 
Intemati  snal  Trade  Administration, 
U.S.  Dep  artment  of  Commerce, 
Washing  ion,  DC  20230;  telephone:  (202) 
482-278 ). 

SUPPLEMENTARY  INFORMATION: 

Backgrolind 

On  Mt  rch  12. 1993,  the  Department  of 
Commer  :e  (the  Department]  pubUshed 
in  the  F(  deral  Register  a  notice  of 
"Opport  inity  to  Request  Administrative 
Review"  (58  FR  13583)  of  the 
counten  ailing  duty  order  on  cotton 
yam  froi  i  Brazil  (42  FR  14089;  March 
15. 1977  for  the  period  January  1, 1992 
through  December  31, 1992.  On  March 
31,  1993  the  Government  of  Brazil 
requeste  i  an  administrative  review  for 
that  peri  id.  We  initiated  the  review  on 
May  6, 1 393  (58  FR  26960).  The 
Departm  ant  is  conducting  this  review  in 
accordai  ce  with  section  751  of  the 
Tariff  A(  t  of  1930,  as  amended  (the  Act). 
When  e)  amining  Brazilian  customs 
informal  on  at  verification,  we  found 
that  expi  »rt  information  for  non-subject 
merchan  dise,  combed  cotton  yam,  had 
been  ina  Ivertently  included  in  the 
question  naire  response.  Brazilian 
officials  were  not  aware  that  the 
Harmon  zed  Tariff  Schedule  (HTS) 
numbers  that  covered  combed  cotton 
yam  wei  e  not  included  in  the  scope  of 
this  ord«  r.  At  verification,  we  found  that 
one  resp  )ndent,  CBF,  had  no  shipments 
of  the  subject  merchandise  to  the  United 
States  diiring  the  review  period. 
Therefoi  a.  we  are  terminating  the 
review  v  ith  respect  to  this  company. 
The  fina  results  of  the  last 
adminisi  rative  review  of  this  order  were 
publishe  d  in  the  Federal  Register  on 
Februar]  2,  1993  (58  FR  6779). 


Scope  ol 

Impor 
shipmer  I 
not  com|>ed 
the 


revie  w 


was 
5205.1 
5205 
5205. 14J 
5205. 
5205. 
of  the 
provide( 


Review 


s  covered  by  this  review  are 
s  of  Brazilian  yam,  carded  but 
",  wholly  of  cotton.  During 
period,  such  merchandise 
classifiable  under  item  numbers 
5205.11.20.5205.12.10, 
12i20,  5205.13.10,  5205.13.20, 
10,  5205.14.20.  5205.15.10. 
15.20,  5205.31.00,  5205.32.00. 
334)0,  5205.34.00,  and  5205.35.00 
The  HTS  item  numbers  are 
for  convenience  and  Customs 
purpose*.  The  written  description 
rehtains  dispositive. 


H"S. 


The  review  covers  the  period  January 
1, 1992  through  December  31, 1992, 
seven  programs  and  the  following  eight 
producers/exporters  of  cotton  yam  from 
Brazil:  Companhia  Industrial  e  Agricola 
Boyes,  Companhia  Textil  do  Vale, 
Cotonificio  Guilherme  Giorgi  S.^., 
Fiacao  Nordeste  do  Brasil  S.A. — 
Finobrasa,  Fiacao  e  Tecelagem  Kanedo 
do  Brasil  S.A.,  Nisshinbo  do  Brasil 
Industria  Textil  Ltda.,  Toyobo  do  Brasil 
Industrie  Textil,  and  Unitika  do  Brasil 
Industria  Textil  Ltda. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52325;  December  27,  1988).  First,  we 
calculated  a  country-wide  rate,  weight- 
averaging  the  subsidy  rates  of  the  eight 
companies  subject  to  review  to 
determine  the  overall  subsidy  from  all 
countervailing  programs  benefitting 
exports  of  the  subject  merchandise  to 
the  United  States.  Because  the  overall 
weighted-average  country-wide  rate  was 
de  mmimis,  as  defined  by  19  CFR  355.7. 
we  did  not  proceed  any  further  in  our 
analysis. 

Analysis  of  Programs 

(1)  Program  That  Provided  Benefits 
During  the  Period  of  Review 

a.  Reductions  of  Taxes  and  Import 
Duties  Through  BEFIEX 

The  Commission  for  the  Granting  of 
Fiscal  Benefits  to  Special  Export 
Programs  (BEFIEX)  allows  Brazilian 
exporters,  in  exchange  for  export 
commitments,  to  take  advantage  of 
several  types  of  benefits,  such  as  import 
duty  reductions  and  accelerated 
depreciation  for  machinery  used  in  the 
production  of  exports.  Because  this 
program  provides  tax  reductions  that  are 
limited  to  exporters,  we  preliminarily 
determine  that  this  program  is 
countervailable.  Brazilian  Law  8.032  of 
April  12. 1990.  eliminated  this  program 
for  new  projects.  However,  the 
Department  has  determined  that 
residual  benefits  may  continue  due  to 
outstanding  BEFIEX  contracts. 

Four  cotton  yam  exporters  received 
import  duty  tax  reductions  and  two  of 
these  cotton  yam  exporters  also 
received  merchant  marine  freight  tax 
reductions  by  virtue  of  their  BEFIEX 
contracts  durinc  the  review  period. 

To  calculate  me  benefit,  we  divided 
the  amount  of  each  firm's  import  duty 
reductions  and  merchant  marine  tax 
exemptions  received  in  1992  by  that 
firm's  total  exports  in  1992.  We  then 
weight-averaged  the  benefits  by  each 
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respondent's  share  of  exports  of  the 
subject  merchandise  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  to  be  0.30  percent 
ad  valorem  for  all  firms.  ^ 

(2)  Terminated  Programs  With  No 
Residual  Benefits  During  the  Period  of 
Review 

a.  Income  Tax  Reduction  for  Export 
Earnings 

This  program  was  terminated  effective 
April  12, 1990.  by  [)ecree  Law  8034 
which  established  a  uniform  tax  rate  of 
30  percent  for  domestic  and  export 
eamings  beginning  with  tax  year  1990. 
Since  the  last  tax  returns  on  which  these 
benefits  could  be  claimed  were  filed  in 
1991.  there  are  no  residual  benefits  from 
this  program.  (See  Cotton  Yam  From 
Brazil;  PreUminaiyResults  of 
Countervailing  Duty  Administrative 
Review.  (56  FR  47456)  and  Cotton  Yam 
From  Brazil;  Final  Results  pf 
Countervailing  Duty  Administrative 
Review,  (57  FR  1454).)      \ 

b.  CACEX  (Carteira  de  Coniercio 
Exterior)  Preferential  Working  Capital 
Financing  for  Exports 

This  program  was  terminated  effective 
August  30,  1990,  by  Central  Bank 
Resolution  1744.  In  accordance  with 
Resolution  1744,  there  are  no  residual 
benefits  from  this  program  since  all  non- 
used  portions  of  financing  were 
cancelled  when  the  program  was 
ehminated.  At  verification,  we  saw  no 
evidence  of  this  financing  at  the 
companies. 

c.  IPI  (Tax  on  Industrialized  Products) 
for  Imports  of  Machinery  or  Equipment 
Under.Decree  Law  2324 

This  program  was  terminated  effective 
December  28, 1989,  by  Decree-Law 
7988.  Companies  could  benefit  from  the 
tax  exemption  until  December  31, 1990, 
and  no  residual  benefits  were  provided 
after  this  date.  At  verification,  we  saw 
no  evidence  of  IPI  tax  exemptions  under 
Law  2324  at  the  companies. 

(3)  Programs  Not  Used 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  respondents  did  not  use  them 
during  the  review  period: 

A.  SUDENE  Corporate  Income  Tax 
Reduction  for  Companies  Located  in  the 
Northeast  of  Brazil. 

B.  Preferential  Export  Financing 
under  QC-OPCRE  of  the  Banco  do 
brasil. 

C.  Preferential  Financing  for 
Industrial  Enterprises  by  the  Banco  do 
Brasil  (FST  and  EGF  loans). 


Verification 

As  required  under  19  CFR 
355.36(a)(l)(iv)(B)  of  the  Department's 
regulations,  we  verified  Brazilian  cotton 
yam  exporters  because  no  verification 
had  been  conducted  in  either  of  the  two 
immediately  proceeding  administrative 
reviews.  We  selected  several  companies 
for  verification  of  both  programs  tliat 
were  used  and  programs  that  were  not 
used.  When  conducting  verification  of 
Brazilian  customs  information,  we 
found  that  BraziUan  officials  had 
inadvertently  reported  export 
information  for  shipments  of  non- 
subject  merchandise,  combed  cotton 
yam,  to  the  United  States.  According  to 
Brazilian  government  records,  CBF,  a 
company  originally  included  in  this 
review,  had  no  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period.  At  the  company,  we 
examined  company  records  and  foimd 
no  evidence  of  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.30  percent  ad  valorem  for  all 
firms  for  the  period  January  1. 1992 
through  December  31, 1992.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis. 

Therefore,  in  accordance  with  section 
706(a)(1)  of  the  Act  (19  U.S.C. 
1671e(a)(l)),  the  Department  intends  to 
instruct  the  Customs  Service  to 
liquidate,  upon  pubUcation  of  the  final 
results  of  this  review  in  the  Federal 
Register,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  Brazil 
exported  on  or  after  January  1. 1992, 
and  on  or  before  December  31, 1992. 

The  Department  also  intends  to 
instruct  the  Customs  Service  not  to 
collect  cash  deposits  of  estimated 
countervailing  duties  on  any  shipments 
of  this  merchandise  fiom  Brazil  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  pubUcation.  Rebuttal 
briefs,  hmited  to  arguments  raised  in 
case  briefe.  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 


case  brief.  Any  hearing,  if  requested, 
will  be  held  within  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e).  Representatives  of 
parties  to  the  proceeding  may  request 
disclosure  of  proprietary  information 
under  administrative  protective  order 
no  later  than  10  days  after  the 
representative's  client  or  employer 
bcfcomes  a  party  to  the  proceeding,  but 
in  no  event  later  than  the  date  the  case 
briefs,  under  §  355.38(c).  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  December  23, 1993. 
Bari>ara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-32072  FiJed  12-30-93;  8:45  am) 
SajJNO  COOC  M10-OS-#    - 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  102693A] 

Notice  Of  Availability  for  Loan  of  Rah 
and  Wildlife  Items 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  f^ 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  lists  fish  and 
wildlife  items  that  have  been  abandoned 
or  forfeited  to  the  United  States  and  are 
available  for  loan  to  qualified 
institutions,  organizations,  and 
individuals  through  each  NOAA 
Regional  Enforcement  Office.  The  notice 
also  describes  the  qualifications 
necessary  to  obtain  loan  of  anjffifn.  the 
means  of  applying  for  a  loan,  and  the 
general  conditions  under  which  a  loan 
will  be  made. 

ADDRESSES:  For  availability  of  items 
currently  available,  see  Regional 
Enforcement  Office  addresses  under 
supplementary  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Special  Agent  Alan  Mager  (Office  of 
Enforcement)  (301)  427-2010  xllO. 
8UPPt.EMENTARY  INFORMATION:  Under  the 
Fish  and  Wildlife  Improvement  Act  of 
1978.  (16  y.S.C.  7421).  NOAA  may 
make  loans  of  fish  and  wildlife  items 
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that  have  been  seized  and  subsequently 
abandoned  or  forfeited  to  tiie  United 
States  Regulations  appearing  "at  15  CFR 
part  904,  subpart  F,  govern  the 
conditions  under  which  loans  of  items 
are  made  and  the  procedures  for  making 
loans.  Items  available  for  loan  are  most 
commonly  seized  under  the  Marine 
Mammal  Protection  Act  (16  U.S.C. 
1361-1404)  and  the  Endangered  Species 
Act  (16  U.S.C.  1531-1543).  Loans  will 
be  made  for  educational,  scientific,  and 
public  display  purposes. 

All  such  loans  will  be  made  through 
loan  agreements,  which  will  provide, 
among  other  things,  that  title  to  the 
items  remain  with  the  United  States, 
that  the  items  may  not  be  transferred 
without  permission  of  NOAA,  and  that 
violation  of  a  loan  agreement  may 
subject  the  violator  to  penalties  under 
the  applicable  statute.  In  order  to 
qualify  for  a  loan,  an  applicant  must 
intend  to  use  the  item  only  for  non- 
commercial scientific,  educational,  or 
public  display  purposes  and 
demonstrate  the  ability  to  provide 
adequate  security  for  the  item. 

Loan  recipients  will  be  selected  so  as 
to  ensure  wide  distribution  through  the 
scientific,  educational,  public  display, 
and  museum  communities.  Priority  in 
granting  application  will  be  given  in  the 
following  order:  NOAA  and  other 
Government  agencies;  educational, 
scientific,  or  other  public  or  private 
institutions;  and  private  individuals. 

Those  interestml  in  appljing  for  a 
loan  of  an  item  should  apply  at  the 
Regional  Enforcement  Office  where  the 
item  is  available,  as  listed  below.  In 
order  to  give  those  interested  adequate 
opportunity  to  apply,  no  loan  will  be 
executed  for  45  days  from  the  date  of 
this  publication.  Update  lists  will  be 
published  periodically. 

A  Hst  of  items  currently  available  at 
each  Enforcement  Office  follows. 

Northeast  Region 

Apply  to:  Mr.  John  McCarthy,  MNFS 
Law  Enforcement  Regional  Office,  1 
Blackburn  Drive,  room  206,  Gloucester, 
MA  01930,  (508)  281-9213. 

Control  #  Description 

NE7513004A  SPERM  WHALE  TEETH, 

RAW 

NE761082A  (3)  SEALSKIN  COATS, 

FULL  LENGTH 

NE7610B2A  (1)  SEALSKIN  COAT, 

JACKET 

NE771007A  (1)  SEALSKIN  COAT 

NE771071A  (1)  SEALSKIN  PARKA, 

SIZE  8 

NE781108A  (1)  SEALSKIN  COAT 

NE791007A  (2)  SEALSKIN  PELTS 

NE801067A  (1)  SEA  UCW  GOAT 

NE81  lOlOA  (1)  SEALSKIN  COAT 


NE8110H\    (1)  SEALSKIN  COAT 
NE811013A.    (1)  SEALSKIN  COAT 
NE811022A    (1)  SEALSKIN  JACKET 
NE8410O8\    SPERM  WHALE  TEETH, 

GLEAMED 
NE841O10^    U)  BLACK  FUR  SEAL 

COAT 
NE871001  \ 
NE871011\ 
NE871012\ 
NE8710H  \ 
NE871028  \ 
NE87103(]\ 
NE881025\ 


(1)  SEALSKIN  COAT 
(3)  SEALSKIN  DOLLS 

(2)  SEALSKIN  COATS 
(1)  SEALSKIN  PURSE 

(1)  SEALSKIN  TOY 

(3)  SEALSKIN  COATS 
(3)  SEALSKIN 

MINIATURES 
NE881034\    (1)  SEALSKIN  KEY 

CHAH 
NE881035(a    (l)  SEALSKIN  TOY 
NE8810361A    (l)  SEALSKIN  SEAL 

SOUVENIR 
NE881037|a    (1)  SEALSKIN  JACKET 

(2)  SEALSKIN  DOLLS 
(1)  SEALSKIN  TOY  DOLL 
(1)  SEALSKIN  KEY 


(2)  SEALSKIN  IXXXS 
(1)  SEALSKIN  COAT. 

(1)  SEALSKIN  DOLL 
(1)  SEALSKIN  DOLL 
(1)  SEALSKIN  DOLL 
(1)  PAIR  SEALSKIN 


NESSIOSSA 

NE8ei04aA 
NE881041A 

CHAH 
NE881043  A 
NE881044A 

BLACK 
NE881051A 
NE881052A 
NE881052A 
NE881052  A 

BOOT  lES 
NE88105^A    (4)  SEALSKIN  KEY 

CHAI^K 
NE891001A    (1)  SEALSKIN 

MINIATURE 
NE89100aA    (1)  SEALSKIN  KEY 

CHAIM 
NE8910a<A 
NE89100J  A 
NE8910MA 
NE891003A 
NE89100f  A 


NE891 

NE89101 

NE89101 

NE89101 

NE89102 

BOOTS 
NE89102aA 
NE89102iA 


(1)  SEALSKIN  DOLL 
(5)  SEALSKIN  DOLLS 

(2)  SEiU^KIN  DOLLS 
(Ij  ^lALSKIN  DCOX 
(1)  SEALSKIN  KEY 

(1)  SEALSKIN  DOLL 
(1)  SEALSKIN  TOY 
(1)  SEALSKIN  DOLL 

(1)  SEALSKIN  DOLL 

(2)  PAIRS  SEALSKIN 


(1)  SEALSKIN  DOLL 

(1)  PAIRS  SEALSKIN 
ciipbpDC 

NE89103aA    (3)  SEALSKIN 

MINI^VTURES 
NE90100aA    (1)  SEALSKIN  HAT 
NE9010i4a    (4)  SEALSKIN 

TURES 
NE9010ltA     (2)  SEALSKIN 

TURES 
NE90101?A     (2)  SEALSKIN 

MINIATURES 
NE90102:A    (1)  SEALSKIN  PURSE 

ne90102ja   (1)  pair  sealskin 

boo'  's,  minl\tire 
ne901025a  (1)  sealskin  doll 
ne90102«a   (1)  sealskin 

miniKture 


NE901027A    (1)  SEALSKIN 

MINL\TURE 
NE901028A    (1)  SEALSKIN 

MINL\TURE 
NE901029A    (1)  SEALSKIN  KEY  RING 
NE901030A    (1)  SEALSKIN 

MINIATURE 
NE901031A    (1)  SEALSKIN 

MINL\TURE 
NE901032A    (2)  SEALSKIN  CHANGE 

PURSES 
NE901033A    (1)  SEALSKIN 

MINIATURE 
NE901034A    (2)  SEAI^KIN  SCRAPS 
NE901G35A    (2)  SEALSKIN  CHANGE 

PURSES 
NE901036A    (1)  SEALSKIN  KEY  RING 
NE9O1037A     (1)  SEALSKIN 

MINIATURE 
NE901039A     (1)  SEALSKIN  KEY  RING 
NE901040A     (2)  SEALSKIN 

MINIATURES 
NE901041A    (1)  SEALSKIN 

MINL\TURE 
NE901042A    (2)  SEALSKIN 

MINIATURES 
NE901043A    (1)  SEALSKIN 

MINIATURE 
NE901047A    (1)  SEALSKIN 

MINL^TURE 
NE901048A    (1)  SEALSKIN  PURSE 
NE901049A    (1)  SEALSKIN 

MINL\TURE 
NE901050A    (3)  SEALSKIN 

MINIATURES 
NE901052A     (1)  SEALSKIN 

MINL\TURE  \ 

NE901053A    (1)  SEALSKIN 

MINL\TURE 
NE901054A    (5)  SEALSKIN  KEY 

RINGS 
NE901055A    (1)  SEALSKIN 

MINIATURE 
NE901056A    (8)  SEALSKIN  CHANGES 

PURSES 
NE901062A    (5)  SEALSKIN  CHANGE 

PURSES  W/KEY  RINGS 
NE901062A    (2)  SEALSKIN  PURSES 
NE901062A    (5)  SEALSKIN  CHANGE 

PURSES 
NE901063A    (1)  SEALSKIN  CHANGE 

PURSE 
NE901064A    (1)  SEALSKIN 

MINIATURE 
NE901065A    (1)  SEALSKIN 

MINL\TURE 
NE901066A    (1)  SEALSKIN  KEY    ' 

CHAIN 
NE901067A    (1)  SEALSKIN  ANIMAL 
NE901068A    (1)  SEALSKIN  PURSE 
NE901069A    (1)  SEALSKIN 

MINIATURE 
NE901070A    (1)  SEALSKIN  ANIMAL 
NE901071A    (1)  SEALSKIN  ANIMAL 
NE901072A    (1)  SEALSKIN  CHANGE 

PURSE  W/MINL\TURE 
NE901073A    (3)  SEALSKIN  CHANGE 

PURSES  W/MINL\TURES 
NE901073A    (1)  SEALSKIN  PURSE 
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NE901074A     (2)  SEALSKIN  ANIMALS 

W/MINIATURES 
NE901075A     (1)  SEALSKIN 

MINIATURE 
NE901076A    (2)  SEALSKIN 

MINIATURES 
NE901077A    (1)  SEALSKIN  CHANGE 

PURSE 
NE901078A     (1)  SEALSKIN 

MINL\TURE 
NE901079A    (1)  SEALSKIN  ANIMAL 
NE901080A    (1)  SEALSKIN  KEY 

CHAIN 
NE901081A    (1)  SEALSKIN 

MINL\TURE 
NE901082A     (2)  SEALSKIN  KEY 

CHAINS 
NE901083A 

CHAIN 
NE901084A 
NE901086A 
NE901087A 


(1)  SEALSKIN  KEY 


(1)  SEALSKIN  ANIMAL 

(1)  SEALSKIN  ANIMAL 

(2)  SEALSKIN 
MINL\TURES 

NE901088A     (1)  SEALSKIN 

MINL\TURE 
NE901089A     (1)  SEALSKIN 

MINL\TURE 
NE911006A    (1)  SEALSKIN  KEY 

CHAIN 
NE911007A    (2)  SEALSKIN 

MINL\TURES 
NE911008A     (3)  SEALSKIN 

MINL\TURES 
NE911009A  (1)  SEALSKIN  TOY 
NE911010A  (1)  SEALSKIN  TOY 
NE911011A  (1)  SEALSKIN  TOY 
NE911012A  (1)  SEALSKIN  TOY 
NE911013A  (1)  SEALSKIN  TOY 
NE911014A    (1)  SEALSKIN 

MINL\TURE 
NE911015A     (1)  SEALSKIN 

MINIATURE 
NE911016A    (36)  SEALSKIN  KEY 

CHAINS/(2)  SEALSKIN 

MINL\TURES 
NE911017A    (1)  DESK  DISPLAY  W/(2) 

SEAL,  MOUNTED 
NE911020A    (2)  WHALE  BALEEN/(4) 

WHALE  BONE,  VERTEBRAE 
NE911023A    (1)  SEALSKIN 

MINL\TURE 
NE911026A    (1)  SEALSKIN  JACKET 
NE911027A    (1)  DESK  DISPLAY  W/(2) 

SEAES,  MOUNTED 
NE91105&A    (2)  CANS  SEAL  MEAT 
NE91103i^    (3)  SEALSKIN  T0YS/(1) 

SEALSKIN  MINL\TURE 
NE911D4GA    (2)  SEALSKIN  TOYS  W/ 

(2)  MINL\TURES 
NE911041A    (1)  DESK  DISPLAY  W/(3) 

SEALS  MOUNTED 
NE911043A    (1)  CAN  SEAL  MEAT 
NE911045A    (1)  SEALSKIN  TOY  W/(2) 

MINL\TURES  ^ 

NE911046A    (1)  PAIR  SEALSKIN 

GLOVES.  MINIATURE 
NE911052A    (2)  BLACK  LEATHER 

JACKETS  W/SEALSKIN  TRIM 
NE911053A    (1)  SEALSKIN  TOY  W/(l) 

SEALSKIN  MINL\TURE 


NE91 1054A     (2)  SEALSKIN  TOYS 
NE921006A    (1)  DESK  DISPLAY  W/(2) 

SEALS,  MOUNTED 
NE921011A    (1)  SEALSKIN 

MINIATURE 

Northwest  Region 

Apply  to:  Mr.  Wayne  C,  Lewis,  NMFS 
Law  Enforcement  Regional  Office,  7600 
and  Point  Way  NE..  C15700,  Seattle, 
WA  98115,  (206)  526-6133. 

Control  #  Description 

NW910018    (1)  SEALSKIN  PURSE 
NW910019    (1)  PAIR  OF  SEALSKIM 

ALASKAN  YO-YOS 
NW910053     (1)  PAIR  SEALSKIN 

SLIPPERS 
NW911220    (1)  SEALSKIN  JACKET 
NW911245     (1)  SMALL  SEALSKIN 

PURSE 
NW911524     (1)  SEALSKIN  TOY 
NW911525     (1)  STUFFED  HARP  SEAL 

Southwest  Region 

Apply  to:  Mr.  Gene  Proulx,  NMFS 
Law  Enforcement  Regional  Officer,  501 
W  Ocean  Blvd.  Suite  4400A,  Long 
Beach,  CA  90802-4213,  (310)  980-4050. 

Control  #  Description 

SW750011A    (1)  CARVED  SPERM 

WHALE  TOOTH 
SW750015A    (25)  RAW  SPERM 

WHALE  TEETH 
SW750020A    (1)  SPERM  WHALE 

TOOTH  WITH  CARVED  UON 
SW750026A    (2)  SPERM  WHALE 

TOOTH  PENDANTS 
SW760006A    (2)  CARVED  WHALE 

TEETH 
SW760021A    (1)  SPERM  WHALE 

TOOTH 
SW760026A     (1)  SPERM  WHALE 

TOOTH 
SW760033A    (100)  POUSHED  SPERM 

WHALE  TEETH 
SW761004A    (6)  SPERM  WHALE 

SW761008A    (26)  SPERM  WHALE 

TEETH 
SW761025A    (1)  SPERM  WHALE 

TOOTH 
SW770001A    (9)  WHALE  TEETH 

PENDANTS.  (2)  RINGS 
SW770001A    (1)  SCRIMSHAW  WHALE 

TOOTH  PENDANT 
SW770010A    (80)  PIECES 

SCRIMSHAW  WHALE  IVORY 
SW770010A    (7)  ASSORTED  PIECES 

OF  IVORY 
SW770015A    (1)  WHALE  TOOTH 
SW770030A    (1)  SCRIMSHAWED 

TOOTH 
SW771001A    (1)  PLASTIC  CARVED 

UON  &  STAND 
SW771037A    (6)  RAW  SPERM  WHALE 

TEETH 
SW780002A    (30)  ASSORTED  WHALE 

IVORY  CARVINGS 


SW780027A     (2)  SPERM  WHALE 

TOOTHBIRD  CARVING 
SW780031A    (40)  WHALE  TOOTH 

PENDANTS 
SW780068A    (1)  SEALSKIN  COAT 
SW780071A    (1)  WHALE  BONE 

PENDANT 
SW780096A    (51)  SEALSKIN  TOYS 
SW780096A     (3)  SEALSKIN  TOYS 
SW781009A    (1)  SCRIMSHAWED 

SPERM  WHALE  TOOTH 
SW781017A    (3)  SCRIMSHAW  WHALE 

SW781026A    (3)  TEETH  (1  POUSHED) 

(2  SCRIMSHAWED) 
SW790020A    (2)  SPERM  WHALE 

TEETH  (7  IN.) 
SW790059A    (46)  BALEEN  TONGUE 

SCRAPERS 
SW790081A    (21)  SPERM  WHALE 

TEETH  PENDANT  JEWELRY 
SW790085A     (6)  SPERM  WHALE 

TEETH  (3  WORKED,  3 

UNWORKED) 
SW790170A    (7)  SPERM  WHALE 

TEETH 
SW790184A    (2)  RAW  SPERM  WHALE 

TEETH 
SW790185A    (1)  TAN  CARRYING 

CASE 
SW790185A     (27)  WOOD  BOXES,  (24) 

SCRIM  TEETH,  (1)  POLISHED 

TOOpi 
SW790185A    (10)  WHALE  TEETH,  (3) 

WHALE  BONES 
SW790185A    (3)  SCRIMSHAWED 

WHALE  TEETH 
SW790198A    (3)  RAW  SPERM  WHALE 

TEETH 
SW790200A     (3)  PIECES  SPERM 

WHALEPENDANTS 
SW790206A     (1)  CARVED  SPERM 

WHALETOOTH 
SW790217A    (1)  HAWKSBILL  TURTLE 

(STUFFED) 
SW800023A    (1)  WHALE  BONE 

PENDANT 
SW800041A    (2)  SPERM  WHALE 

TEETH  ON  STANDS 
SW800046A    (9)  SPERM  WHALE 

TEETH 
SW800047A    (1)  SPERM  WHAL£ 

TOOTH 
SW800063A    (2)  SCRIMSHAWED  & 

SPCRM  WHALE  TEETH 
SW800085A     (1)  TANNED  SEAL  SKIN 
SW800093A    (1)  IVORY  PENDANT 
SW800099A    (1)  WHALE  TOOTH 

PENDANT 
SW800102A    (2)  SPERM  WHALE 

CARVINGS,  (1)  WHALE  TOOTH 
SW800123A    (1)  SCRIMSHAWED 

TOOTH 
SW800128A    (1)  IVORY  PENDANT 
SW810019A     (2)  RAW  SPERM  WHALE 

TEETH,  PENDANT 
SW810085A    (1)  HAWKSBILL  SEA 

TURTLE 
SW810089A    (3)  HAWKSBILL 

TURTLES 
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SW810089A    (2)  GREEN  SEA 

TURTLES 
SW810092A    (11  GREEN  SEA  TURTLE 
SW810094A    (1)  GREEN  SEA  TURTLE 
SW810094A    (2)HAWKSBILL 

SW810095A    (l)HAWKSBILL  TURTLE 
S\V810097A    (1)  HAWKSBILL  SEA 

TURTLE 
SW810098A    (2)  HAWKSBILL 

TURTLES 
SW820037A    (1)  POUSHED  SPERM 

WHALE  TOOTH 
SW820096A    (1)  RAW  SPERM  WHALE 

TOOTH 
SW820156A    (3)  RAW  SPERM  WHALE 

TEETH 
SW830123A     (7)  PCS  TURTLE 

JEWELRY 
SW840OO5A     (1)  RAW  SPERM  WHALE 

TOOTH  

SW850020A    (6)  WHALE  TEETH.  (2) 

CARVINGS 
SW860046A     (2)  CANS  WHALE  MEAT 
SW880226A    (7)  SPERM  WHALE 

TEETH  (SCRIMSHAW) 
SVV860245A     (7)  SCRIMSHAWED 

SPERM  WHALE  TEETH 
SW860246A     (1)  SCRIMSHAW 

PENDANT  AND  TOOTH 
SW8603O2A    (1)  WHALE  TOOTH 
SW860327A     (16)  HAWKSBILL 

TURTLE  SHELL  TRAYS 
SVV860355A     (1)  ETCHED  WHALE 

BONE  PENDANT 
SW860361A     (4)  WHALE  TEETH 
SW860395A     (55)  SPERM  WHALE 

IVORYNETSUKES 
SW860395A    (1)  SCRIMSHAW  SPERM 

WHALE  TOOTH 
SW870006A    (85)  SPERM  WHALE 

IVORYNETSUKES 
SW870007A    (66)  SPERM  WHALE 

IVORYNETSUKES 
SW870224A     (2)  WHALE  TEETH 

SCRIMSHAW 
SW870449A    BRASS  O^PER  NAILS 
SW870601A     (12)  BRACELETS,  (4) 

RINGS,  (1)  STORYBOARD.  (1) 

HAIR  CUP.  (2)  EARRINGS 
SW880045A    (1)  TRAY.  (TOLUK) 
SW880119A    (3)  SCRIMSHAW  SPERM 

WHALE  TEETH 
SVV880170A     (1)  TRAY  HAWKSBILL 

TURTLE  SHELL 
SW880198A    (3)  TRAYS  HAWKSBILL 

TURTLE  SHELL 
SW880200A    (1)  FUR  SEAL  COAT 
SW880317A    (1)  SCRIMSHAWED 

SPERM  WHALE  TOOTH 
SW880360A    (1)  TANNED  SEAL  SKIN 
SW890424A     (5)  SPERM  WHALE 

BONE  CARVINGS 
SW890430A     (1)  CARVED  EAGLE 

HEAD  SPERM  WHALE  TOOTH 
S\V900011A    WHALE  TEETH 

(SCRIMSHAWED)  #9492  2  US 
SVV900063A     (1)  SPERM  WHALE 

TOOTH 
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SW900451A    (3)  HAWKSHELL  SEA 
TURTLE  SHELL  "TOLUK"  TRAYS 


SW910034A 


TOOTH  I  SCRIMSHAW) 


Alaska  Regiap 

Apply  to: 
NMFSLaw 
Office,  P.O. 
99802-1668 


Control  #  Dea  :ription 


AK800113A 
AK810051A 


(1)  SPERM  WHALE 


N  J.  David  Flannagan. 
E  iforcement  Regional 
21668.  Juneau,  AK 
907) 586-7225. 


Bdx: 


(1)  HARBOR  SEAL  HEAD 
(1)  PAIR  SEALSKIN 


MUKLUi:S 


AK820064A 
TEETH 

AK820064A 
TEETH 

AK820135A 

AK830003A 


(36)  KILLHl  WHALE 

(6)  KILLER  WHALE 

(1)  WALRUS  TUSK 
(1)  FUR  COAT  WITH 


SEAL  SKJN  SECTION 
AK830060A 


AK830085A 
AK830085A 


SEA  UQ  •*  HIDE  AND  MEAT 


AK830231A 
AK830243A 


SEALSKIN 


AK830296A 

INCHES 

AK840173A 

AK840262A 


(1.5)  SEAL  HIDES  J 
(1)  SEA  UON  HIDE 
ASSORTED  PIECES  OF 


(1)  TANNED  SEAL  SKIN 
(1)  UNTANNED  HARBOR 


(1)  BALEEN  FROND,  12 


(2)  SEAL  HIDES 
(1)  FROND  OF 

BOWHEAD  BALEEN 
AK840318A     (4)  VERTEBRAE  AND  (I) 

RIB  FRCMvl  GREY  WHALE 
AK850018A    (1)  UNTANNED  SEAL 

SKIN 
AK850244A    (2)  SEAL  SKINS 
AK850250A     (1)  WHALE  RIB 
AK850289A    (3)  PIECES  OF  BALEE2^ 
AK850300A    (1)  SCRIMSHAWED 

WHALE  trOOTH 
AK860042A    (1)  WHALE  VERTEBRA 
AK860060A  I  (2)  BALEEN  WHALE 

VERTEBRAE 
AK860072A    (1)  SEAL  SKIN  PARKA 
AK860073A     (1)  SEAL  SKIN  VEST 
AK860171A    (1)  GREY  WHALE  RIB 

BONE  AND  VERTEBRAE 
AK860227A  ]  (2)  SEAL  SKIN  VESTS 
AK860262A  1  (1)  SEAL  SKIN  AND 

LEATHHIVEST 
AK860267A  [  (2)  VERTEBRAE  AND  (2) 

RIBS  FROM  HUMPBACK  WHALE 
AK870034A  ,  (1)  WHALE  VERTEBRA 
AK870053A  |  (1)  PAIR  SEAL  SKIN 

BOOTS 
AK870060A 
AK870085A 


(1)  WHALE  BONE 

(2)  HAND  PUPPERTS 


WTTH  SI  AL  SKIN  MITTENS 


AK870201C 
WHALE$ 

AK870201D 

AK880010A 
TOOTH 

AK880092A 


SEAL  SI  3N 


AK880168A 


(2)  TOTEMIC  KILLER 

(1)  TOTEMIC  WHALE 
(1)  KILLER  WHALE 


(1)  STUFFED  BABY 


(2)  WALRUS  TUSKS 


AK880186A    (1)  SEAL  SKIN  WALLET 
AK880187A    (1)  PURSE  MADE 

PARTLY  OF  SEAL  SKIN 
AK880297A    (2)  LARGE  PIECES  OF 

GREY  WHALE  BALEEN 
AK880360A    (1)  BALEEN  FROND 
AK890038A    (5)  SEAL  SKIN  WALLETS 
AK890070A    (1)  PILL0W/(2) 

PAINTINGS/  (1)  PLAQUE/  (2) 

PURSES/  (1)  PAIR  GLOVES 
AK890070A     (1)  WALRUS  TOOTH/  (5) 

BALEEN  ART  PIECES 
AK8903G8A    (4)  WHALE  BONES 
AK890308A    (1)  SEAL  SKIN  COIN 

PURSE 
AK8903O8A    (3)  SEAL  SKIN  PILLOWS 
AK890308A    (1)  SEAL  SKIN 

HANDBAG 
AK890308A    (3)  PAIR  SEAL  SKIN 

SLIPPERS 
AKB90308A    (1)  SEAL  SKIN 

EYEGLASS  CASE 
AK890308A    (1)  SEAL  SKIN 

ORNAMENT 
AK890308A    (1)  SEAL  SKIN  DOLL 
AK900062A    (8)  BALEEN  PLATES  (5- 

10  FEET  LONG) 
AK900068A    (1)  GRAY  WHALE  RIB 

BONE/1  GRAY  WHALE  JAW  BONE 
AK900181A    (1)  PAIR  SEAL  SKIN 

MUKLUKS/(2)  PIECES  SEAL  SKIN 

SCRAPS 
AK900498A    (6)  WHALE  VERTEBRAE/ 

(3)  WHALE  RIBS 
AK900540A    (3)  WHALE  RIB  BONE/(l) 

VERTEBRAE 
AK900542A    (3)  WALE  VERTEBRAE/ 

(1)  ADULT  WALRUS  SKULL 
AK910193A    (1)  HANDICRAFT  ITEM 

MADE  FROM  SEAL  SKIN 
AK910194A    ADULT  AND 

MINLVTURE  SEAL  HIDE 

SLIPPERS/IVORY  TRINKET 
AK910210A    (1)  SEA  LION  T00TH/(2) 

SMALL  WALRUS  TEETH 
AK910240A    (1)  CLUTCH  PURSE 

MADE  FROM  SEAL  HIDE 
AK910294A    WOODEN  CARVING 

AND  PURSE  MADE  FROM  SEAL 

HIDE 
AK910295A    (1)  WHALE  BONE 

CARVING 
AK910295A    (1)  NECKLACE  MADE 

FROM  SEAL  HIDE 
AK910296A    (1)  PURSE  MADE  FROM 

SEAL  HIDE 
AK910297A    (1)  PURSE  MADE  FROM 

SEALHIOE 
AK910298A    (1)  HANDBAG  MADE 

FRCM  SEAL  HIDE 
AK910299A    (1)  PIN  MADE  FROM 

SEALSKIN 
AK910300A    (1)  TASSEL  MADE  FROM 

SEAL  HIDE 
AK910302A    (1)  PURSE  MADE  FROM 

SEAL  HIDE 
AK910303A    (1)  NECKLACE  MATffi 

FROM  SEAL  HIDE 
AK911099A    (1)  DOLL  MADE  WITH 

SEAL  SKIN 


AK911100A    (1)  LEATHER  BAG  MADE 
FROM  MARINE  MAMMAL 
PRODUCTS 
AK911291A    (7)  DOLLS  MADE  OF 

SEALSKIN 
AK911322A     (1)  PAIR  SEAL  SKIN 

BOOTS/d)  SEAL  SKIN  HAT 
AK911324A    (2)  SEAL  HIDE  WALL 

HANGINGS/  (8)  SEAL  HIDE  DOLLS 
AK920022A    (2)  WHALE  VERTEBRAE 
AK920175A    (2)  WHALE  RIBS  AND  (5) 

VERTEBRAE 
AK920254A    (1)  SEAL  HIDE  PICTURE 
AK920256A    SEAL  HIDE  SLIPPERS 
AK920257A    (3)  PAIR  SI*A1  HIDE 

SLIPPERS 
AK920258A     (2)  SEAL  HIDE  WALLETS 
AK920259A    (1)  SEAL  HIDE  PURSE 
AK920260A    (2)  SEAL  HIDE  AND 

BALEEN  PLAQUES 
AK920261A    (12)  SEAL  HIDE  PIECES 
AK920262A     (1)  SEAL  HIDE  HANGING 
AK920263A     (1)  SEAL  HIDE  PIN 

CUSHION 
AK920264A    (2)  SEAL  HIDE  SLIPPERS 
AK920265A    SEAL  HIDE  PLAQUE 
AK920266A    (2)  SEAL  HIDE 

NECKLACES/  (2)  BROOCHES/(2) 

WALLETS 
AK920268A    SEAL  HIDE  WALLET 
AK920321A    SEAL  HIDE  PURSE 
AK920322A     (1)  SEAL  HIDE  PLAQUE 
AK920324A    (1)  SEAL  HIDE  PLAQUE 
AK920325A    SEAL  HIDE  PLAQUE 
AK920326A    HERBAL  REMEDY  MADE 

IN  PART  OF  SEAL 
AK920327A    (3)  SEAL  HIDE  PLAQUES 
AK920328A    (1)  PAIR  SEAL  HIDE 

SLIPPERS 
AK920459A    GREAT  WHALE  PARTS 

(1  SHOULDER  BLADE,  2  RIBS.  1 

VERTEBRAE) 
AK920478A    (3)  SEAL  HIDE  DOLLS 
AK920479A    SEAL  HIDE 
AK920480A    SEAL  HIDE  PLAQUE 
AK92G481A     SEAL  HIDE  WALL 

HANGING 
AK920482A    (2)  SEAL  HIDE  WALL 

HANGINGS 
AK920485A    SEAL  HIDE  PLAQUE 
AK920486A    SEAL  HIDE  PLAQUE 
AK920644A    (1)  STELLAR  SEA  UON 

SKULL  (3  PIECES) 
AK920665A    SEAL  HIDE  WALL 

HANGING 
AK920666A    SEAL  HIDE  WALL 

HANGING 
AK920667A    (1)  WHALE  SCAPULA. 

(4)  WHALE  VERTEBRAE 
AK920672A    (2)  SEAL  HIDE  DOLLS 

Classification 

Because  this  notice  involves  the 
disposition  of  public  property,  the 
Assistant  Administrator  for  Fisheries. 
NOAA,  has  determined  that  this  notice 
is  not  a  rule  subject  to  5  U.S.C.  553. 
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Dated:  December  19, 1993. 
Rolland  A.  Schmitten, 
Assistant  Administrator  for  Fisheries. 
IFR  Doc.  93-31997  Filed  12-30-93;  8:45  am) 
BILUNQ  CODE  3S10-2S-II 


Technology  Adminletration 

National  Medal  of  Technology 
Nomination  Evaluation  Committee; 
Meeting 

AGENCY:  Technology  Administration, 

Commerce. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  annoimces  the 
forthcoming  closed  meeting  of  the 
National  Medal  of  Technology 
Nomination  Evaluation  Committee.  The 
Committee  was  rechartered  on 
September  15, 1993. 

The  Committee  shall  make 
recommendations  to  the  Secretary  of 
Commerce,  through  a  Steering 
Committee,  concerning  award  of  the 
National  Medal  of  Technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
concerned  vn\h  applying  the  criteria  for 
determining  the  relative  merits  of  all 
persons  and  companies  nominated  for 
the  Medal  as  a  result  of  a  public 
solicitation. 

TIME  AND  PLACE:  The  meeting  will  begin 
at  10  a.m.  and  end  at  3:30  p.m.  on 
January  21, 1994.  The  meeting  will  be 
held  in  room  4830  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Paul  Braden,  Manager,  National 
Medal  of  Technology  Nomination 
Evaluation  Committee,  U.S.  Department 
of  Commerce.  14th  and  Constitution 
Avenue,  NW.,  Herbert  C.  Hoover 
Building,  room  4418,  Washington,  DC 
20230.  (202)  482-5572. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Determination  to  close  the  meetings 
of  the  Committee  to  the  public  on  the 
basis  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C  app. 
2,  as  amended,  section  552b(c)(9)(B)  of 
title  5.  United  States  Code  was  approved 
by  the  Chief  Financial  Officer  and 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  on  (December  22, 1993),  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  since  premature 
publicity  about  candidates  under 
consideration  for  the  Medal,  who  may 
or  may  not  ultimately  receive  the  award, 
would  be  likely  to  discourage 
nominations  for  the  Medal.  This  would 
be  likely  to  significantly  frustrate 


Implementation  of  a  proposed  agency 
action.  A  copy  of  the  Notice  of 
Determination  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Herbert  C.  Hoover  Building,  room  6628. 
Washington,  DC  20230.  (202)  482-4120. 

Dated:  December  23, 1993. 
Gary  Bachula, 

Deputy  Under  Secretary  for  Technology. 
[FR  Doc.  93-32023  Filed  12-30-93;  8:45  am) 
MUMa  CODE  S610-1I-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  U«t;  Proposed  Addlttons 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Proposed  Additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  2, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  Usted  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
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organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  ciinent 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Pallet.  Wood 

399O-O0-NSH-O072 
(Requirements  for  Federal  Prison 
Industries,  Washington,  DC) 
Nonprofit  Agency:  Handi-Shop 
Industries,  Inc.,  Tomah, 
Washington. 
Cabinet.  Tool,  Mobile 
5140-00-030-6617 
5140-00-670-4796 
5140-01-010-4775 
5140-01-010-4776 
Nonprofit  Agency:  Custom 

Manufacturing  Services,  Inc., 
Louisville,  Kentucky. 
Tool  Box,  Portable 
5140-00-319-5079 
5140-00-494-2015 
Nonprofit  Agency:  Custom 

Manufacturing  Services,  Inc., 
Louisville,  Kentucky. 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  93-32080  Filed  12-30-93;  8:45  am) 
BIUJNO  CODE  6*20-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 

proposal  to  add  to  the  Procxirement  List 

commodities  to  be  furnished  by 

nonprofit  agencies  employing  persons 

who  are  bliud  or  have  other  severe 

disabihti^s. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 

BEFORE:  February  2, 1994. 

ADDRESS:  Committee  for  Purchase  From 

People  Who  Are  Bhnd  or  Severely 
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Disab  ed.  Crystal  Square  3,  suite  403, 
1735  efferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveily  Milkman  (703)  603-7740. 
8UPPIEMENTARY  INFORMATION:  This 
notic#  is  published  pursuant  to  41 
U.S.d  47(a)(2)  and  41  CFR  51-2.3.  Its 
purp(  se  is  to  provide  interested  persons 
an  op  )ortimity  to  submit  comments  on 
the  pi  issible  impact  of  the  proposed 
actio:  i. 

If  t  le  Committee  approves  the 
prop(  sed  addition,  all  entities  of  the 
Fedei  al  Government  (except  as 
other  Arise  indicated)  will  be  required  to 
procv  re  the  commodities  listed  below 
from  [lonprofit  agencies  employing 
perse  ns  who  are  blind  or  have  other 
sever  3  disabilities. 

I  c(  rtify  that  the  following  actions  vnll 
not  h  ive  a  significant  impact  on  a 
subst  uitial  number  of  small  entities. 
The  I  lajor  factors  considered  for  this 
certi:  cation  were: 

1.   'he  action  will  not  result  in  any 
addii  ,onal  reporting,  recordkeeping  or 
othei  compliance  requirements  for  small 
entit  es  other  than  the  small 
orgai  izations  that  will  furnish  the 
comi  lodities  to  the  Government. 

2. '  'he  action  will  result  in 
authi  rizing  small  entities  to  furnish  the 
comttiodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  cfcjectives  of  the  Javits-Wagner- 
O'D^  Act  (41  U.S.C.  46-48C)  in 
conniection  with  the  commodities 
proposed  for  addition  to  the 
Proc  irement  List. 

Cc  mments  on  this  certification  are 
invil  id.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  \yhich  they  are  providing  additional 
information. 

TUe  following  commodities  have  been 
propiosed  for  addition  to  the 
Proou^ment  List  for  production  by  the 
nonprofit  agency  listed: 
Gov!  rails,  Safety 
8^ 15-00-939-7879 
8^ 15-00-939-7880 
8^ 15-00-939-7881 
8^ 15-00-939-7882 
8^ 15-00-926-5113 
Non  jrofit  Agency:  Human  Technologies 

:k)rporation,  Utica,  New  York. 
Bevi  rly  L.  Milkman, 

Ej  ecutive  Director. 
[PR  )oc.  93-32079  Filed  12-30-93;  8:45  am) 
BIUJ 10  COM  nio-«3-r 


Procurement  List;  Additions 

AQEtlCY:  Committee  for  Purchase  from 
Peo  )le  Who  Are  Blind  or  Severely 
Di»  bled. 


ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  2, 1994. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPft^MENTARY  INFORMATION:  On 
October  29  and  November  5, 1993,  the 
Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
pubhshed  notices  (58  F.R.  58156  and 
39013)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  conA^odities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  knovm  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities  % 

Poly  Bag.  White 
8105-LL-S04-9869 
8105-LL-S04-e762 
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(Requirements  foj  the  Fleet  and 
Industrial  Supply  Center. 
Bremerton,  Washington) 

Services 

Administrative  Service,  Federal 
Highway^Administration,  610  East  5th 
Street,  Vancouver,  Washington 

Janitorial/Custodial,  Building  1028, 
Kirtland  Air  Force  Base,  New  Mexico 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  eff^ive 
date  of  this  addition  or  options 
exercised  imder  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[PR  Doc.  93-32078  Filed  12-30-93;  8:45  am) 

BILUNO  CODE  6820-»-* 


DEPARTMENT  OF  DEFENSE 

Office  of  tf>e  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Lat>oratory  Management 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Defense  Laboratory 
Management  will  meet  in  closed  session 
on  January  19-20,  January  28,  and 
February  24,  1994  at  the  Pentagon, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  develop  a 
strategy  for  restructuring  and 
substantially  reducing  the  size  of  the 
defense  laboratory  infrastructure  while 
simultaneously  maintaining  its  generic 
capabilities  and  improving  product 
quality. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  December  27, 1993. 

L.M.  Bymun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-32001  Piled  12-30-93;  8:45  am) 

BILUNO  CODE  WCO  0«  Ml 


Department  of  the  Army 

Military  Traffic  Management  Command, 
Defense  Transportation  Traddng 
System 

aqency:  Military  Traffic  Management 
Command,  DoD. 
action:  Notice. 

SUMMARY:  Since  its  inception  in 
February  1989,  the  Defense 
Transportation  Tracking  System  (DTTS) 
has  been  expanded  to  cover  a  large 
number  of  shipments  involving  more 
Security  Risk  Categories  (SRC)  of 
munitions.  The  DTTS  provides 
electronic  tracking  of  snipments  while 
enroute  and  increases  security  and 
response  capability  in  the  event  of 
accident  or  incident.  It  is  Department  of 
Defense  policy  to  track  all  SRC  I  through 
IV  munitions  shipments  using  Satellite 
Motor  Surveillance  Service  (SM). 
Shipments  of  Uncategorized  Division 
1.1  through  1.3  munitions  will  use  SM 
at  the  option  of  the  DOD  shipper  service 
headquarters.  The  rates  charged  by 
munitions  carriers  for  SM  will  be 
expressed  as  a  separate  accessorial 
charge  and  considered  along  writh 
linehaul  ratend  other  accessorial 
charges  to  determine  the  overall  low 
rate  for  rating  and  routing  purposes 
under  Chapter  17  of  the  Defense  Traffic 
Management  Regulation  (AR  55-355); 
NAVSUPINST  4600.70S;  AFR  75-2; 
MCO  P4600;  DLAR  4500.3). 

DATE:  The  effective  date  for  this  notice 
is  1  January  1994. 

ADDRESS:  Headquarters,  Military  Traffic 

Management  Command,  5611. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Piparato,  (703)  756-1094. 

Columbia  Pike,  Falls  Church.  VA 

22041-5050. 

SUPPLEMENTARY  INFORMATION:  HQMTMC 
published  notice  of  proposed  policy 
change  describing  Pnase  III  and  the 
Final  Phase  of  the  DTTS  expansion  in 
the  Federal  Register  on  July  6. 1993,  58 
FR  36188.  Comments  were  submitted  by 
the  Munitions  Carriers  Conference,  Inc., 
on  behalf  of  its  members. 

Kfunitions  carriers  conference 
comment:  Carriers  should  not  be 
required  to  incorporate  SM  charges  into 
linehaul  rates.  All  services  that  are  not 
an  ordinary  or  normal  incident  of  the 
linehaul  service,  require  a  separate  tariff 
or  schedule  provision. 

MTMC  response:  The  proposed 
expansion  of  the  DTTS  envisioned  a 
final  phase  beginning  on  1  January  1994 
which  would  have  required  SM  for 
every  DOD  munitions  shipment. 
Because  the  requirement  for  SM  was  to 
be  an  indivisible  or  essential  element 


from  origin  to  destination  for  every 
category  of  munitions  being  shipped, 
MTMC  believed  the  rate  for  SM  service 
should  be  included  in  the  linehaul  rate. 
In  view  of  the  fact  that  MTMC  has  been 
unable  to  fully  implement  the  DTTS 
expansion  within  established  program 
guidelines,  SM  will  continue  to  be 
regarded  as  an  accessorial  service  to  be 
used  on  all  SRC  I  through  IV  shipments. 
It  will  be  used  for  "Uncategorized" 
munitions  shipments  when  DOD 
shipper  service  headquarters  so  dictate. 
Ml^C  will  contiRue  to  receive  rate 
tenders  listing  SM  as  a  separate 
accessorial  service  instead  of  requiring 
its  incorporation  into  the  linehaul  rate. 

Munitions  carriers  conference 
comment:  MTMC's  proposal  to  include 
SM  charges  into  the  linehaul  rate 
unreasonably  discriminates  against 
munitions  motor  carriers.  Rail  carriers 
provide  rail  surveillance  service  (RS)  as 
a  separate  accessorial  service. 

MRMC  response:  MTMC's  proposal  to 
expand  the  DTTS  was  done  in 
recognition  of  evolving  satellite  tracking 
technology  and  shipping  requirements. 
By  seeking  to  integrate  SM  service  into 
the  Unehaul  rate  and  to  consider  SM  as 
an  integral  part  of  transporting 
munitions  shipments,  MTMC  was 
departing  from  past  practices  within  the 
motor  carrier  industry.  MTMC  does  not 
believe  that  RS  is  the  same  as  SM.  RS 
includes  Military  Traffic  Expediting 
Service  and  inspection  of  a  conveyance 
at  major  terminals  by  rail  personnel  for 
evidence  of  tampering  with  seals  or 
security  devices.  SM  provides  DTTS 
with  truck  location  reports,  in  transit    . 
truck  status  changes,  and  emergency 
situation  notification.  Therefore,  in  view 
of  the  difference  in  the  two  types  of 
Transportation  Protective  Services, 
continuing  RS  as  a  separate  accessorial 
service  would  not  have  constituted 
unreasonable  discrimination  against 
motor  carriers  in  favor  of  rail  carriers. 
However,  because  MTMC's  initial  SM 
program  objectives  have  not  been 
completely  implemented,  MTMC  has 
decided  to  continue  SM  as  a  separate 
accessorial  service. 

MTMC's  policy  for  determining 
accessorial  charges  and  linehaul  rates 
on  mimitions  shipments  is  through  free 
and  open  competition.  Once  rates  are 
submitted,  DOD's  policy  is  to  procure 
transportation  services  that  meet  its 
requirements  at  the  lowest  overall  cost 
to  the  Government.  Carriers 
participating  in  the  transport  of  DOD 
munitions  are  advised  that  this  provides 
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final  notice  on  all  phases  and  concludes 

the  DTTS  expansion  program. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  93-32092  Filed  12-30-93;  8:45  ami 

WUJNaCOOE  S00O-e3-M 

Army  Science  Board;  Notice  of 
Partially  Cloaed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 
Date  of  Meeting:  11  and  12  January  1994. 
Time  of  Meeting:  11  January. 

0900-1100  Hours  (Open) 

1100-1130  Hours  (Closed) 

1300-1700  Hours  (Closed) 

12  January 

0830-1130  Hours  (Closed) 

1 300-1 330  Hours  (Closed) 

1330-1350  Hours  (Open) 

1400-1700  Hours  (Closed) 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Study  on  "Innovation  in  Artillery  Force 
Structure"  will  hold  an  initial  meeting  of  the 
Panel  Members.  The  intent  of  the  meeting  is 
to  present  general  and  specific  information  to 
the  panel  pertaining  to  force  structure 
development  within  the  Army.  It  will  consist 
of  primarily  classified  briefings.  This  meeting 
will  be  closed  to  the  public  (where  indicated) 
in  accordance  with  section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (1)  and  (4h 
thereof,  and  Title  5.  U.S.C,  Appendix  2. 
subsection  10(d).  The  proprietary  and 
classified  matters  to  be  discussed  are  so 
mextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting. 

The  open  portion  of  the  meeting  will 
be  open  to  the  public,  .^y  person  may 
attend,  appear  before  or  file  statement 
with  the  committee  at  the  time  and  in 
the  matter  permitted  by  the  committee. 
The  ASB  Administrative  Officer  Sally 
Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
IFR  Doc.  93-32105  Filed  12-30-93;  8:45  ami 
MLUNO  COOC  3710-0*-M 


DEPARlMENT  OF  ENERGY 


Federal 


..  .. 


Energy  Regulatory 


Commif  Kion 

[Dociwt  1 10.  ER94-273-000,  at  el.] 

Cambrit  ge  Electric  Light  Co.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Fitlnga 

Decembe  23, 1993.  < 

Take  i  lotice  that  the  following  filings 
have  bw  n  made  with  the  Commission: 

1.  Camfa  ridge  Electric  Light  Company 

(Docket  I  lo.  ER94-273-0001 

Take  iotice  that  on  December  14, 
1993.  Cimbridge  Electric  Light 
Compaqy  tendered  for  filing  its  fifth 
annual  informational  filing  with  the 
Commieion  to  set  forth  the  actual  Net 
AnnuaJCosts  of  constructing,  owning 
and  maintaining  its  Transmission 
System  for  the  twelve  month  period 
pending  December  31, 1992. 

Commenf  date;  January  10, 1994,  in 
accordance  writh  Standard  Paragraph  E 
at  the  etd  of  this  notice. 

2.  PaciflCorp 

[Docket  No.  ER94-272-0001 

Take  notice  that  PacifiCorp,  on 
December  16, 1993,  tendered  for  filing 
in  accotdance  with  Commission's  Order 
pertaining  to  agreements  involving  final 
amnesty  for  jurisdictional  service  and 
waiver  of  notice,  issued  July  30, 1993 
under  Docket  No.  PL93-2-002,  the 
Letters  pf  Agreement  between  the  City 
of  Ashlfend  (City)  and  PacifiCorp. 

Copies  of  this  filing  were  supplied  to 
the  CitV,  the  Public  Utility  Commission 
of  Oregjn.  and  the  Utah  Pubhc  Service 
Commffision. 

PadfiCorp  requests  waiver  of  prior 
notice  tequirements  be  granted. 

Com,  nent  date:  January  10, 1994,  in 
accordi  ince  with  Standard  Paragraph  E 
at  the  e  ad  of  this  notice. 

3.  New  England  Power  Company 

(Docket  No.  ER94-271-000I 

Teka  notice  that  on  December  16, 
1993. 1  [ew  England  Power  Company 
(NEP)  I  andered  for  filing  Amendments 
to  Sen  ce  Agreements  Nos.  9  and  21 
imder  ^ERC  Electric  Tariff  Original 
Volume  No.  1.  Pursuant  to  the 
Commission's  Final  Order  in  Docket  No. 
PL93-t-000,  dated  July  31, 1993,  NEP 
requests  waiver  of  the  Commission's 
notice  requirements  so  that  the 
Contracts  can  be  made  effective  in 
accordance  with  their  terms. 

Comment  date:  January  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  ind  of  this  notice. 


4.  New  York  State  Electric  k  Gas 
Corporation 

(Docket  No.  ER94-270-0001 

Take  notice  that  on  December  16, 
1993 ,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
an  agreement  with  Otsego  Electric 
Cooperative,  Inc.  (Cooperative). 
Pursuant  to  the  agreement,  NYSEG 
agreed  to  construct  a  certain  tap 
facilities  to  facilitate  transmission 
service  to  the  Cooperative.  NYSEG 
requests  that  the  Commission  consider 
the  Agreement  an  expired  QAC 
agreement.  In  the  alternative,  NYSEG  is 
filing  the  agreement  as  an  initial  rate 
schedule,  and  NYSEG  requests  an 
effective  date  of  February  21, 1973. 
Accordingly,  it  has  requested  waiver  of 
the  Commission's  notice  requirements 
for  good  cause  shown. 

NYSEG  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  the 
Cooperative  and  upon  the  Public 
Service  Commission  of  the  State  of  New 

York. 

Comment  date:  January  10, 1994,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  St.  Joseph  Light  &  Power  Company 

(Docket  No.  ER94-244-O001 

Take  notice  that  on  December  14, 
1993,  St.  Joseph  Light  &  Power 
Company  (St.  Joseph)  tendered  for  filing 
the  June  17. 1991.  Microwave 
Communication  Agreement  By  and 
Among  Associated  Electric  Cooperative, 
Inc.,  Midwest  Power  Systems,  Inc. 
(formerly  Iowa  Power  Inc.),  Kansas  City 
Power  k  Light  Company,  City  of 
Lincoln,  Nebraska  Public  Power  District, 
Omaha  Public  Power  District,  and  St. 
Joseph  Light  &  Power  Company 
(Agreement). 

St  Joseph  states  that  this  Agreement 
addresses  the  installation  and 
maintenance  by  St.  Joseph  of  microwave 
communication  fedlities  which  are 
required  and  used  to  operate  the 
Cooper— Fairport — St.  Joseph  345  Kv 
Intercoimection,  the  coordinating 
agreement  for  which  was  filed  in  Docket 
No.  ER91-41-000,  St.  Joseph  Rate 
Schedule  FERC  No.  19. 

Comment  date:  January  10, 1994,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PacifiCorp 

(Docket  No.  ER94-266-O00] 

Take  notice  that  PacifiCorp  on 
December  16, 1993,  tendered  for  filing 
in  accordance  with  the  Commission's 
Order  pertaining  to  agreements 
involving  final  amnesty  for 
jurisdictional  service  and  waiver  of 
notice,  issued  July  30, 1993  under 
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Docket  No.  PL93-2-002,  the 
Transmission  Service  Agreement 
between  Southern  California  Edison 
Company  and  PacifiCorp,  effective 
October  15, 1993. 

Copies  of  this  filing  were  supplied  to 
Southern  California  Edison  Company, 
the  Public  Utility  Commission  of 
Oregon,  and  the  Utah  Public  Service 
Commission. 

PacifiCorp  requests  waiver  of  prior 
notice  requirements  be  granted. 

Comment  date:  January  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tex-La  Electric  Cooperative  of  Texas, 
Inc. 

[Docket  No.  TX94-4-O001 

On  December  15, 1993.  Tex-La 
Electric  Cooperative  of  Texas,  Inc.,  filed 
with  the  Commission  an  application 
requesting  that  the  Commission  order 
Texas  Utilities  Electric  Company  (TU 
Electric)  and  Southwestern  Electric 
Service  Company  (SESCO)  to  provide 
transmission  services  pursuant  to 
Sections  211  and  212  of  the  Federal 
Power  Act. 

The  names  of  the  affected  parties  are 
as  follows: 

Affected  State  regulatory  authority: 
Public  Utility  Commission  of  Texas. 

Affected  Federal  power  marketing 
agency:  Southwestern  Power 
Administration. 

Affected  electric  utilities: 
Brazos  Electric  Power  Cooperative,  Inc. 
Central  Power  k  Light  Company 
Southwestern  Electric  Service  Company 
Texas  Utilities  Electric  Company 
Tex-La  Electric  Cooperative  of  Texas, 

Inc. 
West  Texas  Utilities  Company 

Tex-La  currently  receives  wholesale 
electric  service  at  28  points  of  delivery 
(PODS)  on  TU  Electric's  system  and  5 
PODs  on  SESCO's  system,  all  within  the 
load  control  area  of  TU  Electric.  Tex-La 
seeks  transmission  services  from  TU 
Electric  and  SES(X)  which  will  enable 
Tex-LA  to  move  the  operational  control 
of  these  33  PODs  from  the  load  control 
area  of  TU  Electric  to  the  load  control 
area  of  West  Texas  Utilities  Company 
(WTU)  using  remote  control  telemetry 
'equipment. 

The  proposed  date  for  initiating  the 
requested  transmission  service  is  June 
29, 1994.  or  as  soon  thereafter  as  the 
operational  control  of  all  Tex-La  PODs 
on  TU  Electric's  and  SESCO's  systems 
has  been  transferred  to  WTU  and  service 
by  WTU  commences.  The  proposed  date 
for  terminating  the  requested 
transmission  services  is  February  1, 
2025.  except  that,  as  to  any  such  POD 
which  Tex-La  transfers  prior  to  such 


date  to  the  Southwest  Power  Pool, 
transmission  service  shall  cease  at  the 
time  of  such  transfer. 

During  1992.  the  sum  of  the  non- 
coincident  peak  demands  at  the  28  Tex- 
La  PODs  on  the  TU  Electric  system  was 
92.5  MW,  and  a  total  of  358,760  MWH 
of  energy  was  delivered  to  Tex-La  by  TU 
Electric  at  such  PODs.  At  the  5  PODs  on 
SESCO's  system,  the  sum  of  Tex-La's 

1992  non-coincident  peak  demands  was 
22.9  MW.  and  a  total  of  93,367  MWH  of 
energy  was  delivered  to  Tex-La  SESCO. 
The  transmission  service  being 
requested  by  Tex-La  is  firm  network 
transmission  service,  over  the  TU 
Electric  and  SESCO  transmission 
systems  at  a  level  and  quantity 
sufficient  for  Tex-La  to  meet  its  loads  at 
the  PODs  with  (1)  27,5  MW  of  power 
and  energy  sold  by  the  Southwestern 
Power  Administration  from  the  Denison 
Dam  hydroelectric  facility.  (2)  when 
Denison  Dam  is  xmavailable,  27.5  MW 
of  backup  power  from  Brazos  Electric 
Power  Cooperative,  Inc..  (3)  6  MW  of 
power  sold  by  Central  Power  and  Light 
Company,  and  (4)  wholesale  power 
purchased  bom  WTU  for  the  balance  of 
Tex-La's  requirements. 

Comment  date;  January  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

(Docket  No.  ER94-253-O00] 

Take  notice  that  PacifiCorp.  on 
December  15, 1993.  tendered  for  filing 
Amendment  No.  1,  dated  November  29. 

1993  (Amendment),  to  the  Long-Term 
Sales  Agreement  between  PacifiCorp 
and  Western  Area  Power 
Administration  (Western),  PacifiCorp 
Rate  Schedule  FERC  No.  313. 

The  Amendment  revises  the  yearly 
load  foctor  at  which  PacifiCorp  will 
make  firm  energy  available  to  Western. 

PacifiCorp  requests  an  effective  date 
of  November  1. 1993.  be  assigned  to  the 
Amendment. 

Copies  of  this  filing  were  supplied  to 
Western,  the  Public  Utility  Commission 
of  Oregon  and  the  Public  Utilities 
Commission  of  the  State  of  CaUfomia. 

Comment  date;  January  10. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  Corporation 

(Docket  No.  ER94-34-O00] 

Take  notice  that  on  December  17, 
1993.  Florida  Power  Corporation  (FPC) 
tendered  for  filing  an  amendment  to  its 
October  15. 1993,  filing  In  this  docket. 
This  amendment  contains  the 
development  of  the  rate  charge  for 
transmission  related  plant,  a  calculation 
of  portion  of  Windemere  substation 


breakers  assignable  to  Orlando  Cogen, 
the  procedure  for  calculating 
contribution  in  aid  of  construction  and 
a  map  of  the  interconnection. 

Comment  date:  January  11. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp 

[Docket  No.  ER94-279-000) 

Take  notice  that  PacifiCorp,  on 
December  17. 1993.  tendered  for  filing 
in  accordance  with  18  CFR  part  35  of 
the  Commission's  Rules  and 
Regulations,  a  request  for  a  change  in 
rate  for  energy  storage  services  under 
the  September  5, 1986,  Energy  Storage 
Agreement  between  PacifiCorp  and  The 
Public  Utility  District  No.  1  of 
Snohomish  County  (Snohomish), 
PacifiCorp  Rate  Schedule  FERC  No.  243. 

PacifiCorp  requests  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  of  September  5,  1986,  be  assigned 
to  the  change  in  rate. 

Copies  of  this  filing  were  supplied  to 
Snohomish  and  the  Washington 
Utilities  and  Transportation 
Commission. 

Comment  date;  January  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northeast  Utilities  Service  Company 

(Docket  Nos.  ER93-94-001  and  ER93-417- 
001] 

Take  notice  that  on  December  15. 
1993.  Northeast  Utilities  Service 
Company  (NUSCO)  tendered  for  filing  a 
response  to  a  deficiency  letter  issued  by 
the  Commission  Staff  and  Amendments 
to  two  Service  Agreements  regarding 
service  under  NUSCO 's  Transmission 
Tariff  No.  1.  These  Service  Agreements 
provide  for  transmission  to  the  NU 
System  Companies  for  their  power  sales 
to  Rowley  Municipal  Lighting  Plant  and 
Fitchburg  Gas  and  Electric  Light 
Company.  NUSCO  does  not  foresee  the 
incurrence  of  Out  of  Rate  Costs 
associated  with  this  transmission 
service.  NUSCO  states  that  its  filing  is 
in  accordance  with  the  Commission's 
filing  requirements  and  that  copies  of 
the  filing  have  been  mailed  to  Rowley 
and  Fitchburg. 

Comment  date:  January  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Canal  Electric  Company 

(Docket  No.  ER94-257-000I 

Take  notice  that  on  December  15, 
1993,  Canal  Electric  Company  (Canal) 
filed  three  documents  under  Section 
205  of  the  Federal  Power  Act:  (1)  A 
Capacity  Disposition  Commitment 
between  itself  and  Commonwealth, 


which  implements  the  terms  of  the 
Capacity  Acquisition  and  Disposition 
Agreement  (FERC  Rate  Schedule  No.  21, 
Supplement  No.  25)  with  respect  to  the 
assignment  by  Commonwealth  to  Canal 
of  a  portion  of  Commonwealth's 
entitlement  in  Canal  Unit  No.  2  Canal 
will  sell  a  portion  of  Commonwealth's 
entitlement  to  the  output  of  Canal  Unit 
No.  2  to  Washington  Electric 
Cooperative  Incorporated  (WEC)  over 
the  period  January  1, 1994  through 
January  1,  2000.  This  entitlement  is 
referred  to  herein  as  the  "WEC  Quota;" 
(2)  a  Power  Contract  between  itself  and 
Commonwealth,  which  provides  that 
Canal  will  credit  all  revenues  from  the 
sale  of  the  WEC  Quota  to 
Commonwealth;  and  (3)  a  Power  Sale 
Agreement  between  itself  and  WEC  with 
respect  to  the  sale  of  the  WEC  Quota.' 
Comment  date:  January  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  EL94-1 5-000] 

Take  notice  that  on  December  15, 
1993,  Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  Bling  a  petition  requesting  a 
Commission  determination  that  it  will 
not  exercise  its  jurisdiction ,  granted  by 
the  Federal  Power  Act  (FPA),  over 
service  provided  by  Northern  Indiana  to 
Greenfield  Mills,  Inc.  (Greentield  Mills), 
the  owner  and  operator  of  a 
hydroelectric  facility  in  Lagrange 
County,  Indiana.  Northern  Indiana 
purchases  power  generated  by 
Green&eld  Mills  and,  should  Greenfield 
Mills  need  electricity  for  its  operations. 
Northern  Indiana  provides  such 
"backfeed"  power  from  Its  system 
supply.  Northern  Indiana  will  purchase 
power  generated  by  Greenfield  Mills 
during  the  18-hour  period  from  6  a.m. 
to  midnight  at  a  rate  of  7  mills  per 
kilowatt  hour  fKwh);  power  generated 
during  the  remaining  six  hours  of  the 
day  will  be  purchased  by  Northern 
Indiana  at  a  rate  of  3  mills  per  Kwh. 
Northern  Indiana  sells  backfeed  to 
Greenfield  Mills  by  offsetting  two  Kwh 
of  pwwer  purchased  for  every  one  Kwh 
of  power  sold. 

Northern  Indiana  seeks  a  declaratory 
order  regarding  Commission  jurisdiction 
due  to  the  de  minimis  nature  of  the 
Greenfield  Mills  transaction.  Over  the 
past  10  years,  Northern  Indiana's  annual 
revenue  from  the  contract  has  been 
about  $865  per  year  and,  during  the  past 
decade.  Northern  Indiana  has  sold  only 
615,200  Kwh  of  power  to  Greenfield 
Mills,  representing  only  38  ten- 
thousandths  of  one  percent  of  its  total 
sales  for  resale.  Copies  of  Northern 
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Indiana'   petition  for  declaratory  order 
are  on  fi  B  with  the  Commission  and  are 
available  for  public  inspection. 

Comment  date:  January  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


:  Service  Conipany  of  New 


14.  Publl 
Mexico  I 

(Docket  fL.  BCg4-5-000l 

Take  notice  that  on  December  21, 
1993,  PupUc  Service  Company  of  New 
Mexico  (^NM)  filed  an  application 
seeking  9n  Order  or  other  appropriate 
determination  approving  the  sale  by 
PNM  to  ytah  Associated  Munici{>al 
Power  Systems  (UAMPS)  of  an 
undivided  ownership  interest  in  a  PNM 
Main  Power  Transformer  (step-up 
transfon  ler)  associated  with  San  Juan 
Generati  ig  Station  Unit  4,  located  in 
San  Juan  County,  New  Mexico. 

Copiet  of  this  filing  have  been  served 
upon  U>  MPS  and  the  New  Mexico 
Public  L  dlity  Commission. 

Comm  snt  date:  January  13, 1994,  In 
accordai  ce  with  Standand  Paragraph  E 
at  the  en  d  of  this  notice. 

15.  Kent  icky  Power  Conipany 

[Docket  N  0.  ER94-61-000) 

Take  i  otice  that  on  December  16, 
1993,  Kentucky  Power  Company 
(Kentucky  Power)  filed,  as  an 
amendni  ent  to  the  filing  made  in  this 
Docket  <m  October  28, 1993,  a  proposed 
form  of  Service  agreement  for  proposed 
tariff  MHS-D,  and  a  service  agreement 
executed  by  the  City  of  OUve  Hill, 
Kentucki  (Olive  Hill).  The  amendment 
was  submitted  in  compliance  with  a 
request  by  the  Commission's  Staff. 
Kentucky  Power  requests  an  effective 
date  of  Jinuary  1, 1994. 

Kentucky  Power  states  that  a  copy  of 
its  filing  was  served  upon  Olive  HiU  and 
the  Ken^cky  Pubhc  Service 
Commission. 

Comment  date:  January  11, 1994,  in 
accordai  ice  with  Standard  Paragraph  E 
at  the  ec  d  of  this  notice. 

16.  Port  and  General  Electric  Company 

[Docket  r  o.  ER94-277-000) 

Take  i  lotice  that  on  December  16, 
1993,  Pc  rtland  General  Electric 
Compan  y  (PGE)  tendered  for  filing  a 
Power  S  lies  Contract  imder  which  PGE 
purchas  )s  power  from  the  Bonneville 
Power  A  dministration  (BPA).  The 
Power  S  lies  Contract  includes 
provisio  as  under  which  PGE  may,  in 
certain  (Conditions,  take  energy  from 
BPA  ani  return  the  energy  at  a  later 
time. 

Undet  the  provisions  of  18  CFR  35.11. 
PGE  requests  that  the  Commission  grant 
waiver  <  f  the  notice  requirements  of  18 


CFR  35.3  to  allow  the  Agreement  to  take 
effect  on  August  25, 1982. 

Comment  date:  January  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Tampa  Electric  Company 

[Docket  No.  ER94-285-000] 

Take  notice  that  on  December  17, 
1993,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Service 
Agreement  v^th  the  Qty  of  St.  Qoud, 
Florida  (St.  Cloud)  tmder  Tampa 
Electric's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1,  and  a  related 
revised  tariff  sheet. 

Tampa  Electric  proposes  that  the 
tendered  documents  be  made  effective 
on  February  15, 1994. 

Copies  of  the  filing  have  been  served 
on  St.  Cloud,  the  other  customers  under 
Tampa  Electric's  tariff,  and  the  Florida 
Public  Service  Commission. 

Comment  date:  January  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PacifiCorp 

(Docket  No.  ER94-28O-0001 

Take  notice  that  PacifiCorp,  on 
December  17, 1993,  tendered  for  filing, 
in  accordance  with  Commission's  Order 
pertaining  to  agreements  involving 
amnesty  for  jurisdictional  service  and 
waiver  of  notice,  issued  July  30, 1993, 
under  Docket  No.  PL93-2-002,  the 
Operation,  Construction  and  Ownership 
Agreements  of  the  Jim  Bridger  Project 
between  Idaho  Power  Company  and 
PacifiCorp. 

Copies  of  this  filing  were  supplied  to 
Idaho  Power  Company,  the  Public 
Utihty  Commission  of  Oregon,  the  Utah 
Public  Service  Commission,  the  Idaho 
Pubhc  Utilities  Commission  and  the 
Wyoming  PubUc  Service  Commission. 

PacifiQ)rp  requests  in  accordance 
vyrith  18  CFR  35.11  of  the  Commission's 
Rules  and  Regulations  and  that  a  waiver 
of  prior  notice  requirements  be  granted. 

Comment  dote;  January  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  New  England  Power  Conq>any 

[Docket  No.  ER94-278-000] 

Take  notice  that  on  December  17, 
1993,  New  England  Power  Company 
(NEP),  tendered  for  filing  a  supplement 
to  its  FPC  Rate  Schedule  No.  77.  The 
supplement,  dated  August  14, 1967, 
recognizes  an  additional  pint  of 
interconnection  between  NEP  and 
Public  Service  of  New  Hampshire.  NEP 
seeks  waiver  of  notice  under  the 
Commission's  guidelines  pubUshed  in 
Final  Order,  Docket  No.  PL93-2-000,  so 
that  the  supplement  may  be  deemed 
effective  in  accordance  with  its  terms. 


Comment  date:  January  11, 1994,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Entergy  Services,  Inc. 

[Docket  No.  ER94-104-0001 

Take  notice  that  on  November  23, 
1993,  Entergy  Services,  Inc.,  on  behalf  of 
Arkansas  Power  &  Light  Company, 
supplemented  its  earlier  filing  in  this 
docket  by  filing  Exhibit  2  to  the  Contract 
Between  the  United  States  of  America, 
represented  by  the  Secretary  of  Energy, 
acting  by  and  through  the 
Administrator.  Southwestern  Power 
Administration,  and  Arkansas  Power  & 
Light  Company. 

Comment  date:  January  6, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make    ~ 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc.  93-32011  Filed  12-30-93;  8:45  am] 
SILUNQ  cooc  aTir-oi-p 

[Project  No.  1 0684;  Michigan] 

City  of  Lansing,  Michigan's  Board  of 
Water  &  Ught;  Avsiiabiiity  of  Finai 
Environmental  Assessment 

December  27, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  the 
existing,  unlicensed  Moores  Park  Dam 
Hydroelectric  Project,  located  on  the 
Grand  River,  in  the  City  of  Lansing, 
Ingham  County,  Michigan,  and  has 
prepared  a  Final  Environmental 


Assessment  (FEA)  for  the  project.  In  the 
FEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  enhancement 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment. 

The  Notice  of  Availability  of  Draft 
Environmental  Assessment  for  the 
Moores  Park  Dam  Hydroelectric  Project 
was  issued  on  September  22. 1993.  In 
response,  the  Commission  received  two 
comment  letters  which  were  reviewed 
by  the  Commission's  staff  and  addressed 
in  the  FEA. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
Loii  D.  Caahell, 
Secretary. 

[FR  Doc.  93-32015  Filed  12-30-93;  8:45  ami 
BlUMa  CODE  triT-OI-P 


[Docket  No.  RIM84-«-038] 

Refunds  Resulting  From  Btu 
Measurement  Adjustments; 
Commission  Action 

December  27, 1993. 

Take  notice  that  for  the  reasons  set 
forth  below,  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
ceasing  fiuther  efforts  to  recover 
overdue  Btu  refunds  that  are  due  in  147 
cases  where  the  first  seller  is  in 
bankruptcy  proceedings  under  Chapter 
7  or  Chapter  11  of  the  Bankruptcy 
Code.>  liie  Commission  beheves  that 
further  efforts  are  not  warranted  because 
they  are  not  likely  to  result  in  any 
additional  recovery,  and  the 
Commission's  resources  are  better 
utilized  in  other  areas.  The  Commission 
emphasizes,  however,  that  by  this  action 
it  is  not  waiving  or  extinguishing  the 
Btu  refund  obUgation  required  to  be 
paid  by  any  bankruptcy  court  order. 

Background 

In  1983,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Grcuit  vacated  the  Commission's 
regulations  which  permitted  first  sellers 
to  measure  the  Btu  content  of  natural 
gas  based  on  the  condition  of  the  gas  as 
actually  delivered  (the  "dry  rule")  and 
required  maximum  lawful  prices  under 
the  Natural  Gas  PoHcy  Act  of  1978 
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uptcy  code  it  contained  in  Tide  n  of 
the  U.S.  bade.  The  first  tellen  are  listed  on 
Appendix  A.  Since  some  first  sellers  owe  refunds 
to  m(f»  than  one  pipeline,  the  number  of  first 
sellers  is  less  than  the  number  of  cases. 


(NWA)  to  be  calculated  by  measuring 
the  Btu  content  under  the  "wet"  rule 
that  had  been  In  effect  under  the  Natural 
Gas  Act.a 

Order  No.  399,  et  seq.,'  which 
implemented  the  court's  decision, 
required  first  sellers  to  refund  all 
overcharges  resulting  from  the  use  of  the 
"dry  rule"  by  November  5, 1986.  In 
adcQtion,  interstate  and  intrastate 
pipelines  were  required  to  file  reports 
identifying  first  sellers  who  had  not 
paid  their  Btu  refunds,*  and  interstate 
pipeUnes  were  required  to  flow  the  Btu 
remnds  through  to  their  customers.' 

More  than  $1  bilUon  of  Btu 
overcharges  have  been  refunded  to 
customers  pursuant  to  Order  No.  399,  et 
seq.  The  pipelines'  refund  reports 
initially  showed  5,610  cases  totalling 
over  $140  milUon  where  the  Btu  refunds 
had  not  been  paid.  Staffs  efforts 
pursuing  payment  of  outstanding  Btu 
refund  obligations  reduced  the  number 
of  pending  Btu  refimd  cases  to  560  and 
the  total  of  unpaid  Btu  refunds  to 
approximately  $9.8  milUon.  These 
numbers  do  not  include  553  cases 
where  the  Commission  previously 
determined  to  cease  further  collection 
efforts  because  such  efforts  were  not 
likely  to  result  in  payment  of  the  Btu 
refund.* 

Discussion 

As  a  result  of  its  efforts  pursuing  the 
payment  of  outstanding  Btu  refund 
obligations,  the  Commission  has 
determined  that  the  first  sellers  in  the 
147  cases  listed  on  Appendix  A  are  in 
bankruptcy  proceedings  under  Chapter 
7  or  Chapter  11  of  the  Bankruptcy  Code. 
The  refund  obligation  in  these  cases 
range  from  $112.61  to  $709,463.38,  and 


>  Interstate  Natural  Gas  Association  of  America  v. 
Federal  Energy  Regulatory  Commission  16  F  2d  1 
(D.C.  Or.  1983).  cert  c/eniedp«e»US  U08  (1984). 

'Order  No.  399.  49  FR  37735  (Sept.  26  1984). 
FERC  SUts.  ft  Regs.  (Regulations  Preambles  1982- 
19851 1  30,597  (Sept.  20.  1984);  Order  No  399-A. 
49  FR  46353  (Nov.  26.  1984),  FERCsSUls  ft  Regs. 
(RegulaUons  Preambles  1982-19851^30.612  (Nov. 
20.  1984):  Order  No.  399-B.  50  FR  30141  (July  24. 
1985).  FERC  Stats,  ft  Regs.  (Regulation  Preambles 
1982-1085).  130.651  (July  18.  1985). 

'  Pipelines  were  required  to  file  the  reports  by 
December  18.  1984.  June  17, 1985.  and  January  S, 
1987. 

>  The  Commission  held  that  the  state  regulatory 
agency  that  regulates  on  intrastate  pipeline  may 
determine  the  disposition  of  Btu  refunds  received 
by  those  pipelines. 

•See  Notices  published  in  the  Federal  Regiaier 
on  August  6.  1990  (55  FR  32.028).  February  14. 
1991  (56  FR  6,000).  and  June  16.  1992  (57  FR 
26.836).  These  cases  consisted  of  467  cases  where 
staff  could  not  locate  the  first  seller;  28  cases  wher: 
the  first  seller  filed  for  bankruptcy  under  Chapter 
11  and  the  debt  was  less  than  S2.000:  and  58  cases 
where  the  first  seller's  assets  bad  been  liquidated 
under  Chapter  7.  The  notices  emphasised  that  if  the 
first  sellers  were  subsequently  located,  the  cases 
would  be  reactivated. 
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totals  $3,533,636.05.  The  Commission 
does  not  know  the  tctual  disposition,  of 
the  bankruptcy  proceedings  of  the  first 
sellers  listed  on  Appendix  A.  However, 
such  knowledge  is  not  necessary  for  the 
action  that  the  Commission  is  now 
taking.  Most  of  the  bankruptcy 
proceedings  ware  filed  more  than  4 
years  ago,  and  the  Btu  refund  obligation 
will  have  been  treated  in  those 
proceedings  in  aocordance  with  the 
applicable  provisions  of  the  Bankruptcy 
Code.  Accordingly,  the  Commission 
believes  that  no  purpose  would  be 
served  by  the  Commission  continuing  to 
process  these  cases.  Therefore,  the 
Commission  will  not  expend  any  further 
staff  resources  on  these  cases,  and  they 
will  be  co:."idered  closed.  This  action, 
however,  does  not  waive  or  extinguish 
!  he  payment  of  any  Btu  refund 
L  bligation  that  is  required  to  be  paid  by 
any  order  of  the  bankruptcy  court. 
~  The  dollar  range  in  these  cases 
follows: 


Dollar  range 

No.of 

cases 

Refund 
oUigBtton 

$100,001- 
$710,000 

8 
9 

13 
80 
37 

$1,761,854.11 

50,001-100.000  ... 

25,001-50,000  

2,001-25,000  

100-2,000  

637,526.63 

480,179.61 

631,442.18 

22.633.52 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

Appendix  A— First  Sellers  That  Filed 
Chapter  7  or  11  Bankraptcy 

A.  Rex  JSsper  Jr. 
Alan  J.  Antweil 
Amarex  Inc. 
Ambra  Oil  &  Gas  Co. 
Amcole  Enersv  Corp. 
American  Public  Energy  Co. 
Amquest  Corp. 
'•     Arapaho  Petroleum  Inc.         "^ 
Arrowhead  Energy  Co. 
Bridge  Oil  (USA)  Inc.  (pred:  Nucorp 

Energy  Inc.) 
Cayman  Production  Co.* 
Clerk  U.S.  Bankruptcy  Court  of  DC  Reg. 

Bank83-B-0 
Damar 

Delta  Energy  Resources 
Eads  Exploration  Inc. 
Earth  Energy  Resources  19 
Earth  Energy  Resources  Inc. 
Energy  Resources  Oil 
Enico  Pipeline 
Equipment  Inc. 

Fritz,  J.F.  fPavee  Erin  Baker,  Trustee) 
Frontier  Exploration  Inc. 
G.  Murrell  (A/C  Alhed  Bank  of  TX) 
George  Schurman 
Great  Western  Resoxirces 
Herbert  E.  Russell 


HestoD  Oil  Co. 

Dee  Lot  elady 

Johns(Mi  Oil  k  Gas  Corp. 

L  &  L  Operating  Co. 

League  Minerals 

Lingen  Oil  k  Gas  Inc. 

Magic  Circle  Energy  Corp. 

Majestic  Energy  Corp. 

Marinq  Contractors  k  Supply  Inc. 

Marioa  Corp. 

McMurrey  Petroleum  Inc. 

Mgf  Mansfield  Inc. 

Mgf  Oil  Corp. 

Miltonl  Wessels/Constructive  Trust/ 

Ur|ah  Exploration 
Montetrey  Petroleum 
Morris  R.  Antweil 
O'Coni  lor  k  Young  Drilling  k  Chapman 

Di  Uing 
Ohio  ftrtners  Oil  Co. 
Originsla  Petroleum 
Owen,  J.P.  k  Co.  Inc. 
Partners  Oil  Co. 
Pecos  trigation  Co. 
Petroniark  Resources  Co. 
Pickari  Oil  Co.  &  J.W.  Kirk  Inc. 
Placid  bil  Co. 

Pontcaartrain  Oil  k  Gas  Corp.  #2 
Ports  of  Call  Oil  Co. 
Quint^  Petroleum  Corp. 
R.  N.  I  illin  d/b/a  Hillin  Production  Co. 
Ramse  r  Property  Mgmts.  Inc. 

(Qiampion  Reserve-CRI) 
Resources  Investment  Corp. 
Richlatid  Resources  Corp. 
Robinson  Brothers 
Robinion  Brothers  Drilling  Inc. 
RoyceLawson  • 
S  &  J  Operating  Co. 
Seneca  Oil  Co. 
Smith  Petroleum  Co. 
Stockt  )n  Oil  and  Gas 
Taylor  Operating  Co. 
Tex-Ok  Petroleum  Inc. 
Texas  peneral  Petroleum  Corp. 
Texas  peneral  Resources  Inc. 
Tomlii  ison  Oil  Co.  Inc. 
Tondu  Energy  Corp." 
Trans-  l/Vestem  Exploration  Inc.  (A/C 

MBank  Dallas  N) 
Transcontinental  Oil  Corp.  (C/0  Paul  v. 

I>  genhart) 
WilUa  n  W.  Hamilton  (Attn:  Brett 

M  irtin) 
Winte  Hawk  Ud. 
•File  d  Chapter  7  Bankruptqr. 

(PR  Do :.  93-32043  Filed  12-30-93;  8:45  am] 
I  cooctnT-m-» 


[Oock^  No.  JD94-01657T;  OUahoma-S9] 

State  bf  Oklahoma;  NQPA  Notice  of 
Datan  ninatlon  by  Jurisdictional 
AgaiH  y  Dealgnating  Tight  Formation 

Decern  tn  27, 1993. 

Tak )  notice  that  on  December  20, 
1993,  iie  Corporation  Commission  dt 


the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  puirsuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  basal  Spiro 
Sandstone  member  of  the  Atoka 
Formation  (Basal  Atoka  Formation), 
underlying  a  portion  of  Latimer  County, 
Oklahoma,  qualifies  as  a  tight  formation 
under  section  107(c)(5)  of  the  Natural 
Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as 
Sections  4,  8,  and  17  of  T6N,  R18E.  in 
Latimer  County,  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  Bt  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  0.  CasheH, 

Secretary.  ^ 

[FR  Doc.  93-32016  FUed  12-30-93;  8;4S  am] 
BIUMQ  COOE  SriT-OI-* 


[Docket  No.  JD94-01659T:  Oklahom»-61] 

State  Of  Oklahoma;  NGPA  NoUce  of 
Determination  by  Jurisdictional 
Agency  Oaslgnating  "nght  Formation 

December  27, 1993. 

Take  notice  that  on  December  20, 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  basal  Spiro 
Sandstone  member  of  the  Atoka 
Formation  (Basal  Atolu  of  the  Union 
Valley  Formation  (Cromwell 
Formation),  at  a  depth  of  9,800  feet, 
tmderlying  a  portion  of  Haskell  County, 
Oklahoma,  qualify  as  tight  formations 
under  Section  107(c)(5)  of  the  Natural 
Gas  Policy  Act  of  1978.  The 
recommended  area  is  the  same  for  both 
formations  and  is  described  as  all  of 
Section  7,  the  E/2  of  Section  18,  the  £/ 
2  of  Section  19  and  all  of  Section  20  in 
T7N,  R20E,  in  Haskell  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formations  meet  the 
requirements  of  the  Commisaion's 
regulations  set  forth  in  18  CFR  part  271. 
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The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
2C  "(26.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  93-32017  FUed  12-30-93;  8:45  am] 
BtUJNa  CODE  C717-01-P 


[Docket  No.  JO94-01658T;  Oklahom»-60] 

Steta  of  Oklahoma:  NGPA  Notice  of 
Determination  by  Jurtadictional 
Agency  Deaignating  Tight  Formation 

December  27, 1993. 

Take  notice  that  on  December  20, 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Booch  Sandstones 
of  the  McAlester  Formation  (Booch 
Formation),  at  a  depth  of  2,225  feet,  and 
the  Hartshome  Formation,  at  a  depth  of 
2.625  feet,  underlying  a  portion  of 
Latimer  County.  Oklahoma,  qualify  as 
tight  formations  under  Section  107(c)(5) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  recommended  area  for  both 
formations  is  the  same  and  is  described 
as  Sections  9  and  10  of  T6N,  R19E,  in 
Latimer  County,  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formations  Tg0ei  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Comiixission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc  93-32018  Filed  12-30-93;  8:45  am] 
BiujNQ  COOK  fnr-oi-p 


[Docket  No.  CP94-139-O00,  et  al.] 

Tenneasee  Qaa  Pipeline  Company,  at 
al.;  Natural  Gaa  Cartiflcata  Fiilnga 

December  20, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP94-139-000I 

Take  notice  that  on  December  17. 
1993.  Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP94- 
139-000  a  request  pursuant  to 
S§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  delivery  tap  facilities  in 
Alcorn  County,  Mississippi  to  enable 
Tennessee  to  implement  an 
interruptible  transportation  service  for 
Eastex  Hydrocarbons,  Inc.  (Eastex). 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-4 13-000.  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  states  that  it  entered  into 
an  interruptible  transportation 
agreement  with  Eastex  for  service  under 
Termessee's  Rate  Schedule  IT. 
Tennessee  indicates  that,  in  order  to 
implement  the  delivery  of  gas  to  Eastex 
of  up  to  600  dt  equivalent  of  natural  gas 
per  day,  it  proposes  to  install,  own, 
operate  and  maintain  a  two-inch  hot  tap 
assembly,  intercormect  piping  and 
measurement  facilities  in  Alcorn 
County.  Mississippi.  It  is  indicated  that 
the  tie-in  assembly  would  be 
constructed  on  Tennessee's  existing 
right  of  way  and  that  the  measurement 
facility  would  be  installed  on  a  site 
adjacent  to  Tennessee's  right  of  way. 
Tennessee  states  that  the  facilities 
would  cost  an  estimated  $19,142,  which 
would  be  100%  reimbursable  to 
Tennessee. 

Teimessee  states  that  construction  of 
the  proposed  delivery  point  is  not 
prohibited  by  its  existing  tariff. 
Tennessee  further  states  that  the 
addition  of  the  delivery  facilities  would 
have  no  impact  on  Tennessee's  peak  day 
and  annual  deliveries. 

Comment  date:  February  3. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP94-133-0001 

Take  notice  that  on  December  15, 
1993,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642. 


Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP94-133-000.  a  request 
pursuant  to  §§157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct,  own  and 
operate  a  new  delivery  tap  and 
associated  facilities  for  Illinois  Power 
Company  (Illinois  Power),  a  local 
distribution  company,  located  in 
Moultrie  County,  Illinois,  under  the 
authorization  issued  in  Docket  No. 
CP83-83-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  | 

Panhandle  propos^  to  install  a  hot 
tap,  approximately  800  feet  of  10-inch 
pipeline  and  a  M&R  Station  in  order  to 
deliver  up  to  75.000  Mcf  per  day  of 
natural  gas  to  Illinois  Power.  Panhandle 
estimates  that  the  cost  of  the  proposed 
facilities  is  approximately  $832,000. 
Panhandle  states  that  the  volumes  to  be 
delivered  through  the  proposed 
facilities  are  within  the  certificated 
entitlements  of  Illinois  Power's  current 
transportation  agreements  under  Rate 
Schedules  EIT  and  EFT.  Panhandle 
submits  that  there  will  be  no  impact  on 
Panhandle's  peak  day  or  annual 
deliveries  to  Illinois  Power. 

Comment  date:  February  3, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Mississippi  River  Transmission 
Corporation 

(Docket  No.  CP94-1 36-000) 

Take  notice  that  on  December  15, 
1993,  Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road, 
St.  Louis,  Missouri  63124,  filed  in 
Docket  No.  CP94-1 36-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  upgrade  a 
delivery  point  used  to  serve  Illinois 
Power  Company  (IP),  an  existing 
transportation  customer,  under  MRT's 
blanket  certificate  issued  in  Docket  No. 
CP82-489-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

MRT  proposes  to  upgrade  its  existing 
delivery  point  serving  IP's  Wood  River 
Power  Plant  in  East  Alton,  Illinois,  by 
replacing  two  4-inch  control  valves  with 
two  6-inch  control  valves.  MRT  explains 
that  the  proposed  facilities  would 
reduce  the  pressure  drop  associated 
with  deliveries  to  the  Wood  River  Power 
Plant  and  thereby  enable  MRT  to  serve 
increased  peak  hourly  demands  of  that 
facility.  MRT  advises  that  the  upgrade 
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would  not  result  in  an  increase  in  the 
maximum  daily  or  annual  volumes 
which  MRT  would  transport  for  IP 
under  current  agreements  and  authority. 
MRT  estimates  that  the  cost  of  the 
facilities  would  be  $9,200  which  would 
be  reimbursed. 

Comment  date:  February  3, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paiagraphs 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  v«rithin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request, 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  CasheU, 
Secretary. 

[FR  Doc.  93-32013  Filed  12-30-93;  8:45  am) 
BHJJNQ  CODE  CMT-OI-P 


[Doclwt  No.  CP94-137-000,  at  al.] 

Trunkline  Gat  Company,  at  al.;  Natural 
Gas  Certificate  Rllngs 

December  23, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP94-137-0001 

Take  notice  that  on  December  16, 
1993,  Tennessee  Gas  Pipeline 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas,  77252,  filed  in  Docket  No.  CP94- 
137-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  facilities  by  sale  to  Kinder  Gas 
Processing  Corporation  (Kinder),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.. 

Specifically,  Tennessee  seeks 
authorization  to  abandon  by  sale  to 
Kinder,  a  3.6  mile  4.5-inch  diameter 
gathering  line  that  extends  west  from 
Tennessee's  K-N  Line  into  the  LeBIanc 
field  in  Allen  Parish,  Louisiana. 


Comment  date:  January  13, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  thai  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

(Dockit  No.  CP94-134-0001 

Talle  notice  that  on  December  15, 
1993,  Northwest  Pipeline  Corporation 
(Nortjiwest),  295  Chipeta  Way,  Salt  Lake 
aty,  Utah  84158,  filed  in  Docket  No. 
CP94|-1 34-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Comitission's  Regulations  under  the 
Natuilal  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
by  sale  to  The  Washington  Water  Power 
Comoany  (Water  Power)  its  existing 
latera  is  located  in  Whitman, 
Wasb  ington  and  Union  Counties, 
Oreg(  n,  under  Northwest's  blanket 
certii  cate  issued  in  Docket  No.  CP82- 
433-1  lOO  pursuant  to  section  7  of  the 
Natud  al  Gas  Act,  all  as  more  fully  set 
forth  n  the  request  that  is  on  file  writh 
the  C  )mmission  and  open  to  public 
inspc  ::tion. 

No  thwest  proposes  to  abandon  by 
sale  t }  Water  Power  its  existing  La 
Cross  Be,  Rosalia  and  St.  Johns  Laterals 
whic  1  are  located  in  Whdtman  Coimty, 
Wasl  ington  and  its  existing  Union 
Later  il  in  Union  County,  Oregon  at  a 
price  of  $6,667. 

Coinment  date:  February  7, 1994,  in 
accondance  with  Standard  Paragraph  G 
at  th4  end  of  this  notice. 

3. 0  G  Producing  Company 

(Dock  Jt  No.  CP94-146-000] 

Ta  :e  notice  that  on  December  17, 
1993  CNG  Producing  Company  (CNG 
Prodi  icing),  1450  Poydras  Street,  New 
Orlei  ns,  Louisiana  70112-6000,  filed  in 
Dock  at  No.  CP94-146-000  a  petition 
pursi  lant  to  section  16  of  the  Natural 
Gas  i  LCt  (NGA)  and  rule  207(a)(2)  of  the 
Com]  nission's  Rules  of  Practice  and 
Proc(  dure  (18  CFR  385.207(a)(2)),  for  a 
declt  ratory  order  disclaiming 
Com  nission  jurisdiction  over  certain 
facil:  ties  and  the  services  provided 
thro)  gh  them,  all  as  more  fully  set  forth 
in  th )  petition  which  is  on  file  with  the 
Com  nission  and  open  to  public 
insp(  ction. 

Ch  G  Producing  seeks  a  declaratory 
ordei  from  the  Commission  finding  that 
carta  n  facilities  would  be  gathering 
facilities,  exempt  from  the 
Comtnission's  jurisdiction  under  section 
1(b)  of  the  NGA,  at  such  time  as  the 
facilities  are  acquired  bom  CNG 
Transmission  Corporation  (CNGT).  CNG 
Pro<kicing  states  that  CNGT  has  agreed 
to  se  1  to  CNG  Producing  at  net  book 
valui )  its  interest  in  nine  o^hore 
com  >ressors  (a  total  of  11,125 
hors  ipower  with  the  largest  compressor 


being  rated  at  3,500  horsepower)  at  six 
locations,  seven  offshore  pipelines 
(ranging  bom  378  feet  to  7.3  miles  in 
leng^  and  12  to  20  inches  in  diameter), 
and  associated  measurement  and 
regulation  fecilities.> 

CNG  Producing  explains  that  the 
facilities  are  part  of  CNGT's 
miscellaneous  fedlities  located  in  the 
Gulf  of  Mexico  that  were  constructed 
between  1974  and  1981  to  move 
purchased  gas  from  the  wellhead  to 
third-party  pipeline  facilities  for 
transportation  to  onshore  transmission 
facilities  in  Louisiana.  CNG  Producing 
advises  that  the  facilities  are  ciurently 
used  to  move  gas  into  offshore  pipelines 
for  redelivery  onshore.  CNG  Producing 
states  that,  upon  acquisition,  the 
facilities  would  be  used  by  CNG 
Producing  to  gather  and  market  natural 
gas,  including  its  own  production.  CNG 
Producing  further  states  that  the 
facilities  are  not  owned  in  their  entirety 
by  CNGT,  but  each  facility  is  jointly 
owned  by  at  least  one  other  party. 

Comment  date:  January  13, 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  IS  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


>  CNGT  filed  in  Docket  No.  CP9»-340-000  to 
abandon  the  facilities  by  sale  to  CNG  Producing. 
See  notice  of  filing  issued  by  the  Commission  on 
May  17. 1993  (58  FR  29S73,  May  21, 1993). 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  Uie 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Duhell, 
Secretary. 

[FR  Doc  93-32012  Filed  12-30-93;  8:45  am] 
Bu±MO  cooc  cnr-ei-# 


(Doclwt  Noe.  RP93-36-007  and  RS92-45- 

011J 

Natural  Gas  Pipeline  Co.  of  America; 
Filing  To  Implement  Revised 
Compliance  Rates 

December  27, 1993. 

Take  notice  that  on  December  22, 
1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  in  the  captioned 
dockets  to  implement  revised  base  rates 
in  response  to  changes  ordered  by  the 
Commission  in  its  Order  No.  636 
restructuring  compliance  plan. 
Specifically.  Natural  has  requested  that 
the  revised  Tariff  sheets  listed  on 
Exhibit  A  to  the  filing  be  made  effective 
in  these  dockets  on  January  1, 1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  reflect  a  discount  adjustment 
in  its  restructuring  compliance  rates. 
The  need  for  this  adjustment  arises 
because  the  Commission  has  required 
Natural  to  design  rates  imder  its  special 
cost  recovery  procedure  for  Account  No. 
858  costs  based  on  contract  demands  for 
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all  open  access  firm  contracts, 
irrespective  of  discounting,  and  to  take 
discounting  into  consideration  in  base 
rates.  Natural's  filing  herein  restores  the 
discounting  adjustment  which  had 
previously  been  eliminated  when 
Natural  removed  Accoimt  No.  858  costs 
from  base  rates. 

Natural  states  that  copies  of  its  filing 
were  served  on  parties  to  this 
proceeding,  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  protest 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211.  All  such 
protests  should  be  filed  on  or  before 
January  4. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CadieU. 
Secretary. 

(FR  Doc  93-32019  Filed  12-30-93;  8:45  ami 
BAUNQ  cooc  (717-01-11 

Docket  Na  RP»4-e7-000] 

Natural  Gas  PIpallna  Ca  of  Amarica; 
Propoaed  Changea  In  FERC  GAS  Tariff 

December  27, 1993. 

Take  notice  that  on  December  22, 
1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  1,  First  Revised  Sheet  No.  14 
and  Original  Sheet  No.  25.  to  be 
effective  January  1, 1994. 

Natural  states  that  the  filing  is 
submitted  to  commence  recovering 
effective  January  1. 1994.  approximately 
$21  million  in  known  and  measurable 
gas  supply  realignment  (GSR)  costs 
which  will  be  incurred  by  Natural  as  a 
consequence  of  Order  No.  636. 

Natural  requested  specific  waivers  of 
Section  38  of  its  Tariff  and  the 
Commission's  Regulations,  including 
the  requirements  of  §  154.63,  to  the 
extent  necessary  to  permit  the  tariff 
sheets  as  submitted  herein  to  become 
effective  January  1, 1994. 

Natiual  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Natural  states  that  it  has  reached  a 
tentative  settlement  with  members  of 


the  Natural  Customer  Group  (NCG) 
regarding  recovery  from  them  for  GSR 
costs.  Members  of  the  NCG  may 
preserve  their  rights  by  filing  an 
abbreviated  protest  which  may  be 
supplemented  if  the  settlement  is  not 
finalized  and  approved. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  4, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  m^e 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  pubUc  reference  room. 
Lois  O.  CasheU, 
Secretary. 

(FR  Doc.  93-32020  Filed  12-30-93;  8:45  am) 
BNUNO  COOC  •n7-oi-M 


[Docket  No.  RP94-S6-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  27, 1993. 

Take  notice  that  on  December  22, 
1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  Second  Revised 
Sheet  No.  1.  Sheet  No.  23  and  Original 
Sheet  No.  24.  to  be  effective  January  1, 
1994. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  Section  21  of  the 
General  Terms  and  Conditions  of 
Natural's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1.  as  a  limited  rate  filing 
under  Section  4  of  the  Natural  Gas  Act 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  promulgated  thereunder. 
The  rate  adjustments  filed  for  are 
designed  to  recover  approximately  $50.2 
million  of  annual  fixed  Account  No.  858 
costs  incurred  by  Natural  under 
contracts  for  transportation  capacity  on 
other  pipelines.  No  buyout  and 
buydown  costs  are  reflected  in  this 
filing. 

Natural  states  that,  due  to  ongoing 
discussions  with  the  Natural  Customer      '' 
Group  regarding  Gas  Supply 
Realignment  Costs  and  Account  No.  858 
costs,  it  was  mutually  agreed  to  let  the 
effective  date  of  its  fiUng  sHp  to  January 
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1, 1994  with  recovery  of  costs  over  a 
five-month  period  rather  than  six 
months. 

Natural  requested  specific  waivers  of 
Section  21  of  its  Tariff  and  the 
Commission's  Regulations,  including 
the  requirements  of  §  154.63,  to  the 
extent  necessary  to  permit  the  tariff 
sheets  to  become  effective  January  1, 
1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
commission's  Rules  and  Regulations. 
All  such  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Uia  D.  CasheU. 
Secretary. 

(FR  Doc  93-32021  Filed  12-30-93;  8:45  am] 
BHJJNO  cooe  tni-m-m 

[Docket  No.  CP94-1 54-000] 

Tennessee  Gas  Pipeline  Company 
Southern  Natural  Gas  Co.;  Application 

December  27, 1993. 

Take  notice  that  on  December  22, 
1993,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252-2511  and  Southern 
Natural  Gas  Company  (Southern),  P.O. 
Box  2563,  Birmingham,  Alabama 
35202-2563,  jointly  referred  to  as 
Applicants,  filed  in  Docket  No.  CPg4- 
154-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act,  for 
permission  and  approval  to  abandon  an 
emergency  gas  exchange  service, 
effective  September  1, 1993,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

The  Applicants  were  authorized  in 
Docket  No.  CP63-146,  to  construct  and 
operate  two  emergency  interconnections 
between  the  pipeline  faciUties  of  the 
two  com{)anies,  and  to  use  those 
facilities  to  provide  an  emergency 
exchange  of  natural  gas  between 
Tennessee  and  Southern.  The  facilities 
were  constructed  at  a  point  where 


Souihem's  24  inch  Second  North  Main 
Lin4  crossed  Tennessee's  30  inch  Delta 
Portland  Line  in  Lowndes  Coimty, 
Mississippi,  and  at  a  point  where 
Southern's  18  inch  line  crossed 
Tennessee's  30  inch  line  in  Clarke 
Coupty,  Mississippi.  The  facilities  were 
only  to  be  used  two, accommodate  a  gas- 
for-gas  emergency  exchange.  It  is  stated 
thanthe  Applicants  performed  the 
emargency  exchange  service  under 
agreements,  denoted  as  Tennessee's 
Rat^  Schedule  X-13  and  Southern's 
Rate  Schedule  X-15,  which  were  both 
dated  November  1, 1962,  as  amended.  It 
is  further  stated  that  the  emergency  gas- 
for-gas  exchange  was  designed  to  be 
used  when  either  Southern  or 
Tennessee  was  confronted  with  an 
em^ency  on  its  system,  which  could 
be  alleviated  by  deliveries  of  natiu^  gas 
1  the  system  of  the  other, 
tie  Applicants  state  that  they  are 
kosing  to  abandon  the  emergency 
pee  because,  the  restruct\u«  of 
lices  luider  Order  No.  636  has 
|ered  the  above-referenced 
agrejement  unnecessary  and  obsolete. 

h^  fecilities  are  proposed  to  be 
abandoned  herein. 

Any  person  desiring  to  be  heard  or  to 
maMe  any  protest  with  reference  to  said 
application  should  on  or  before  January 
18, 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  i0426,  a  motion  to  intervene  or  a 
prol  est  in  accordance  with  the 
reqt  irements  of  the  Commission's  Rules 
of  P  ractice  and  Procedure  (18  CFR 
385  214  or  385.211}  and  the  Regulations 
undjer  the  Natural  Gas  Act  (18  CFR 
157  10).  All  protests  filed  with  the 
Coo  imission  will  be  considered  by  it  in 
det(  rmining  the  appropriate  action  to  be 
take  n  but  will  not  serve  to  make  the 
prol  estants  parties  to  the  proceeding. 
An]  person  vrishing  to  become  a  party 
to  alproceeding  or  to  participate  as  a 
parljy  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
theCommission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Fed  sral  Energy  Regulatory  Commission 
by !  actions  7  and  15  of  the  Natiiral  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  lield  without  further  notice  before  the 
Coiimission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filefl^within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
appiroval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 


that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  \inless  otherwise  advised,  it  will  be 
imnecessary  for  Applicants  to  appear  or 
be  represented  at  tne  hearing. 
Loia  D.  CasheU, 
Secretary. 

(FR  Doc.  93-32014  Filed  12-30-93;  8:45  am] 
BILUNa  COM  •717-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4820-9] 

Notice  of  Assessment  of  Need  for 
Supplement  to  Supplemental 
Environmental  Impact  Statement  on 
Long  Term  Residuals  Management  for 
Metropolitan  Boston 

AGENCY:  Environmental  Protection 
Agency  (Region  I). 
action:  Notice. 

SUMMARY:  During  1989,  the  United 
States  Environmental  Protection 
Agency,  Region  I,  Boston,  (EPA) 
prepared  Draft  and  Final  Supplemental 
Environmental  Impact  Statements  PEIS 
and  FSEIS,  respectively)  evaluating  the 
Massachusetts  Water  Resources 
Authority's  (MWRA)  Long-Term 
Residuals  Management  Program  for 
MetropoUtan  Boston  under  the  National 
Environmental  Policy  Act  (NEPA).  The 
DSEIS  and  FSEIS  evaluated  a  variety  of 
alternative  sites  and  technologies  for 
managing  sewage  residuals,  including 
the  program  then  proposed  by  MWRA. 
Based  on  this  evaluation,  EPA 
ultimately  approved  the  MWRA's 
chosen  plan  which  included  a  primary 
program  and  a  backup  program.  In 
March,  1990  EPA  issued  its  record  of 
Decision  (ROD)  completing  the  NEPA 
review. 

The  MWRA's  primary  program 
consisted  of  dewatering  and  neat  drying 
sludge  into  pellets  for  marketing  for 
beneficial  uses  (specifically,  for  land 
application  as  a  fertilizer  or  soil 
conditioner).  EPA  and  others  supported 
the  MWRA's  beneficial  xise  prog^^m  as 
an  environmentally  progressive 
approach  to  sludge  management 
because  the  sludge  was  to  be  converted 
from  a  disposable  waste  to  a  usable 
product.  Ine  backup  program,  consisted 
of  disposal  of  dewatered  sludge  and/or 
sludge  pellets  on  an  as-needed  basis  at 
an  MWRA-owned  and  operated  landfill 
which  was  to  be  constructed  in 
Walpole,  Massachusetts.  The  backup 
program  was  designed  in  recognition  of 
the  possibilities  tha*  (1)  technical 


problems  at  the  heat  drying  facility 
could  result  in  the  MWRA  needing  to 
dispose  of  dewatered  sludge;  (2)  pellet 
marketing  success  could  fluctuate  over 
time  due  to  changing  demand  or 
competition  6^m  other  producers;  and 
(3)  problems  with  meeting  land 
application  regulations  could  occiu-. 

Recently,  the  MWRA  proposed  a 
modification  to  the  backup  program  for 
sludge  management.  More  specifically, 
MWRA  proposed  replacing  Immediate 
construction  of  the  Walpole  landfill 
with  a  new  multi-faceted  alternative. 
The  new  alternative  consists  of  three 
principal  elements.  First,  the  MWRA 
has  entered  into  a  contract  reserving 
disposal  capacity  for  its  entire  sludge 
output  over  30  years,  whether  in  pellet 
or  cake  form,  at  a  commercial  landfill  in 
Utah  owned  and  operated  by  the  East 
Carbon  Development  Corporation 
Environmental,  L.C.  (ECDC).  This 
contract  also  provides  the  MWRA  with 
backup  disposal  capacity,  if  needed,  at 
a  landfill  in  North  Dakota  owned  and 
operated  by  USPQ,  Inc.  (USPQ). 
Second,  the  MWRA  has  developed  an 
"Emergency  Preparedness  Plan"  (EPP) 
designed  to  ensure  that  the  MWRA  is 
immediately  able  to  secure  alternative 
commercial  disposal  services  in  the 
event  that  both  the  Utah  and  North 
Dakota  landfills  were  to  become 
unavailable.  Third,  the  MWRA  has 
committed  to  retain  ownership  of  the 
Walpole  landfill  site,  and  to  maintain 
the  necessary  permits  and  approvals  so 
that  the  landfill  could  promptly  be  built 
if  commercial  backup  services  became 
unavailable  or  unreliable. 

Notice  is  hereby  given  that  in 
(accordance  .with  its  responsibilities 
imder  NEPA,  EPA  has  assessed  the  need 
for  a  supplement  to  the  Supplemental 
Environmental  Impact  Statement  on 
Residuals  Management  for  the  Boston 
Metropolitan  Area,  in  light  of  the 
recently  proposed  modifications  made 
by  the  MWRA. 

EPA  has  concluded  that  the  MWRA's 
modified  backup  disposal  program 
appears  to  be  environmentally  soimd 
and  adequately  reliable  to  support  the 
overall  residuals  management  program. 
EPA  has  also  determined  that  tne  new 
backup  program  will  not  affect  the 
quality  of  the  human  environment  in  a 
significant  manner  or  to  a  significant 
extent  not  already  considered  in  the 
FSEIS.  Therefore,  preparation  of  a 
supplement  to  the  FSEIS  is  not  required 
and  will  not  be  prepared. 

Essentially,  just  as  MWRA  residuals 
were  determined  to  be  safe  for 
landfilling  at  the  proposed  Walpole 
landfill,  the  materials  should  also  be 
safe  for  landfilling  at  other  permitted 
landfills,  such  as  the  ECDC  or  USPQ 
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landfills.  In  addition,  while  the 
transportation  impacts  of  the  original 
plan  were  acceptable,  such  impacts 
should  actually  be  reduced  under  the 
new  plan  because  the  MWRA  will  rely 
on  rail  transport  to  the  ECDC  landfill. 

In  addition,  EPA  believes  that  the 
MWRA's  modifications  to  the  backup 
plan  do  not  significantly  reduce  the 
reliability  of  the  residuals  management 
plan.  Therefore,  the  MWRA  residuals 
management  program  is  still  reasonably 
and  sufficiently  reliable.  The  program 
continues  to  focus  on  heat  drying  and 
pellet  marketing  for  reuse  as  its  primary 
option,  while  providing  for 
environmentally  sound  landfilling  as 
the  backup.  The  key  change  is  that  the 
Walpole  landfill  has  been  relegated  to 
the  status  of  a  tertiary  backup,  while 
out-of-state  commercial  lanclfills  (i.e., 
the  ECDC,  USPa  and  EPP  landfills) 
have  become  the  primary  and  secondary 
backups.  While  the  new  program  raises 
concerns  such  as  the  potential  for 
commercial  landfills  going  out-of- 
business  or  disposal  at  out-of-state 
landfills  being  subject  to  political 
problems,  the  MWRA  has  developed  a 
program  that  reasonably  addresses  those 
concerns  in  light  of  current  conditions. 
Moreover,  the  new  program  has  one 
element  of  added  reliability  in  that  the 
ECDCAJSPa  contract  provides 
substantially  greater  disposal  capacity 
than  would  have  been  provided  oy  the 
Walpole  landfill  alone. 

To  obtain  a  copy  of  EPA's  Assessment 
of  Need  For  Supplement  to  The 
Supplemental  Environmental  Impact 
Statement  on  Long  Term  Residuals 
Management  For  Metropolitan  Boston 
contact:  Ann  Rodney,  U.S.  EPA,  Region 
I,  JFK  Federal  Building.  Boston.  MA 
02203,  (617)  565-4424. 
PaulKeough, 

Acting  Regional  Administrator. 
(FR  Doc.  93-32061  Filed  12-30-93;  8:45  am] 
B(UMQ  coot  wee-w-p 


[FRL-4821-8] 

Draft  Guidance  Document  on  Indirect 
Exposure  Assessment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Extension  of  Public 

Comment  Period. 

SUMMARY:  This  notice  announces  the 
extension  of  the  public  comment  period 
for  the  external  review  draft  of  a  (uaft 
guidance  document  entitled.  Addendum 
to  the  Methodology  for  Assessing  Health 
Risks  Associated  with  Indirect  Exposure 
to  Combustor  Emissions.  This  draft 
Addendum  provides  revisions  and 
updates  to  the  Agency's  1990  interim 


final  document,  Methodology  for 
Assessing  Health  Risks  Associated  with 
Indirect  Exposure  to  Combustor 
Emissions. 

DATES:  In  the  November  22, 1993, 
Federal  Register  (58  FR  61688-61689). 
EPA  announced  that  the  pubUc 
comment  period  for  the  external  review 
draft  of  this  document  would  be  bom 
November  22  through  January  7, 1994. 
The  Agency  is  now  extending  the  public 
comment  period  to  February  15, 1994. 
Comments  must  be  in  writing  and 
postmarked  by  the  February  date. 
AOORESSES:  To  obtain  a  copy  of  the  draft 
Addendum  or  the  1990  interim  final 
Methodology,  interested  parties  should 
write  the  ORD  Publications  Center, 
CERI-FRN.  U.S.  Environmental 
Protection  Agency,  26  West  Martin 
Luther  King  Drive,  Qncinnati,  OH 
45268.  or  telephone  513-569-7562; 
facsimile  513-569-7566.  Please  provide 
your  name,  mailing  address,  and  the 
EPA  document  number.  The  titles  are  as 
follows:  external  review  draft  of  the 
Addendum  to  the  Methodology  for 
Assessing  Health  Risks  Associated  with 
Indirect  Exposure  to  Combustor 
Emissions  (EPA/600/AP-93/003); 
Methodology  for  Assessing  Health  Risks 
Associated  with  Indirect  Exposure  to 
Combustor  Emissions  (EPA/600/6-90/ 
003). 

The  draft  Addendum  and  the  interim 
final  Methodology  document  will  also 
be  available  for  inspection  at  the  RCRA 
Docket,  the  ORD  Public  Information 
Shelf/EPA  Headquarters  Library,  and  all 
of  the  EPA  Regional  and  Laboratory 
Libraries.  The  EPA  Headquarters  Library 
is  located  in  room  M2904.  and  is  open 
between  the  hours  of  10  a.m.  and  4  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays. 

Commenters  must  send  an  original 
and  two  copies  of  their  comments  to: 
Docket  Clerk.  Office  of  Solid  Waste 
(5305),  Docket  Number  F-93-AMCA- 
FFFFF,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW..  Washington. 
DC  20460.  Comments  should  include 
the  docket  number  F-93-AMCA- 
FFFFF.  The  RCA  docket  is  located  in 
Room  M2616  at  EPA  Headquarters  and 
is  available  for  viewing  from  9  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  Federal  holidays. 
Appointments  may  be  made  by  calling 
202-260-9327.  Copies  cost  $0.15  per 
page;  charges  under  $25.00  are  waived. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline.  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.  Washington, 
DC  20460;  telephone  800-424-9346; 
TDD  800-553-7672  (hearing  impaired); 
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in  the  Washington,  DC,  metropolitan 
area,  the  number  is  703-412-9810;  TIX) 
703-412-3323.  For  technical 
information,  the  Hotline  will  provide  a 
speciRc  contact  person,  depending  on 
the  particular  subject  matter. 

Dated:  December  27, 1993. 

Carl  R.  Getter, 

Acting  Assistant  Administrator  for  Research 

and  Development. 

IFR  Doc.  93-32060  Filed  12-30-93;  8:4S  am) 

BIUJNG  COOC  «•»-<•-« 

tFRL-4«21-1J 

Illinois:  Rnai  Determination  of 
Adequacy  of  State  Municipal  Solid 
Waste  Permit  Program 

AGENCY:  Environmental  Protection    . 
Agency. 

ACTION:  Notice  of  final  determination  of 
full  program  adequacy  for  Illinois' 
apphcation. 

SUMMARY:  Section  4005(c)(1)(B)  of  tiie 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  muniapaJ  solid 
waste  landfills  (MSWLPs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency 
(USEPA)  to  determine  whether  States 
have  adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  The  USEPA  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule  (STIR) 
that  will  provide  procedures  by  which 
■the  USEPA  will  approve,  or  partially 
approve,  State/Tribal  landfill  permit 
programs.  The  Agency  intends  to 
approve  adequate  State/Tribal  MSWLF 
permit  programs  as  apphcations  are 
submitted.  Thus,  these  approvals  are  not 
dependent  on  final  promulgation  of  the 
STIR.  Prior  to  promulgation  of  the  STIR, 
adequacy  determinations  will  be  made 
based  on  the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals  are 
an  important  benefit  Approved  State/ 
Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permH  conditions,  (^ly  those 
owners/operA^brs  located  in  States/ 
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Tribes  1  'ith  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  40  CFR  part  258  to  the 
extent  the  State/Tribal  permit  program 
allows  ^ch  flexibility.  The  USEPA 
notes  thlat  regardless  of  the  approval 
status  o  a  State/Tribe  and  the  permit 
status  o  any  fecility,  the  revised  Federal 
Criteria  will  apply  to  all  permitted  and 
unperm  tied  MSWLF  facilities. 

niino  s  applied  for  a  determination  of 
adequac  y  under  section  4005  of  RCRA. 
The  US  iPA  reviewed  Illinois' 
apphcal  ion  and  tentatively  determined 
that  Illij  tois'  permit  program  is  adequate 
to  ensui  e  compUance  with  the  revised 
Federal  MSWLF  Criteria.  After 
conside  ation  of  all  comments  received, 
the  USf  PA  is  today  issuing  a  final 
determi  nation  that  the  State's  program 
is  adeqi  ate. 

EFFECTT  €  DATE:  The  determination  of 
adequacy  for  Illinois  shall  be  effisctive 
on  )anusry  3, 1994. 
Fon  FunbtER  informatton  contact: 
USEPA  Region  5,  77  West  Jackson 
Boulev*d,  Chicago,  Illinois  60604, 
Attn:  Mr.  Andrew  Tschampa,  mailcode 
HRP-8J.  telephone  (312)  886-0976. 

SUPPLEI  ENTARY  MFORMATMN: 
A.  Back  ^und 

On  Q  tober  9. 1991,  the  USEPA 
promulj  ated  revised  Federal  MSWLF 
Criteria  [40  CFR  part  258).  Subtitle  D  of 
RCRA, « s  amended  by  the  Hazardous 
and  SoL  d  Waste  Amendments  of  1984 
(HSWA  ,  requires  States  to  develop 
permittj  ag  programs  to  ensure  that 
facilitiet  i  comply  with  the  revised 
Federal  Criteria.  Subtitle  D  also  requires 
in  section  4005  that  the  USEPA 
determiiie  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  kvith  the  revised  Federal 
Criteria]  To  fulfill  this  requirement,  the 
Agency  nas  drafted  and  is  in  the  process 
of  proposing  a  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  spejcify  the  requirements  which 
State/Tilibal  programs  must  satisfy  to  be 
determined  adequate. 

The  IJSEPA  intends  to  approve  State/ 
Tribal  h  ISWLF  permit  programs  prior  to 
promulj  ation  of  STIR.  The  USEPA 
interpre  's  the  requirements  for  States  or 
Tribes  ti  >  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  ana  existing  MSWLPs  that  are 
technically  comparable  to  the  revised 
Federal  Criteria.  Second,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  ne  w  and  existing  MSWLFs  in  its 


jurisdiction.  Third,  the  State/Tribe  must 
also  provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Fourth,  the  USEPA  believArthat  the 
State/Tribe  must  show  thaTlt  has 
sufficient  compliance  monitbring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  appro\'ed 
MSWLF  permit  program. 

The  USEPA  Regional  offices  will 
determine  whether  a  State/Tribe  has 
submitted  an  "adequate"  program  based 
on  the  interpretation  outlined  above. 
The  USEPA  plans  to  provide  more 
specific  criteria  for  this  evaluation  when 
it  proposes  the  STIR.  The  USEPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  permit  program  before  it  grants 
full  approval  to  a  program. 

B.  State  of  Illinois 

On  March  31, 1993,  Illinois  submitted 
an  application  to  obtain  an  adequacy 
determination  for  the  State's  municipal 
solid  waste  landfill  permit  program.  On 
October  20, 1993,  the  USEPA  pubUshed 
a  tentative  determination  of  adequacy 
for  all  portions  of  Illinois  [program. 
Further  background  inform^tkox-en  the 
tentative  determination  of  adequacy 
appears  in  58  FR  54145,  October  20, 
1993.  The  combination  of  the  State's 
existing  permit  program,  the 
incorporation  of  certain  portions  of  the 
revised  Federal  Criteria,  and  the  interim 
period  of  lEPA  enforcement  created  by 
Pubhc  Law  88-496,  will  ensure  full 
compliance  with  all  of  the  revised 
Federal  Criteria.  In  its  application. 
Illinois  demonstrated  that  the  State's 
permit  program  adequately  meets  the 
location  restrictions,  operating  criteria, 
design  criteria,  groundwater  monitoring 
and  corrective  action  requirements, 
closure  and  post-closure  care 
requirements,  and  financial  assurance 
criteria  in  the  revised  Federal  Criteria. 

In  addition,  Illinois  demonstrated  that 
the  State's  MSWLF  permit  program  has 
the  authority  to  issue  permits 
incorporating  the  requirements  of  the 
revised  Federal  Criteria  for  all  MSWLFs 
in  the  State.  The  USEPA  determined 
that  the  Illinois'  permit  program 
contains  provisions  for  public 
participation,  compliance  monitoring, 
and  enforcement. 

The  revised  Federal  Criteria  that  is 
incorporated  into  the  Illinois  permit 
program  will  eventually  be  replaced  by 
equivalent  regulations  developed  by  the 
lUinois  Pollution  Control  Board  (IPCB). 
As  previously  discussed  in  58  FR  54145, 
October  20. 1993,  the  USEPA  has 
received  the  proposed  IPCB  regulations. 
The  USEPA  started  its  review  and  had 


submitted  comments  to  the  IPCB.  The 
IPCB  has  indicated  that  it  will  issue 
revised  regulations  in  December  1993. 
The  USEPA  will  continue  its  review 
when  it  receives  the  revised  regulations. 

Along  with  the  tentative 
determination,  the  USEPA  announced 
•the  availabihty  of  the  application  for 

Eublic  comment  and  the  date  of  a  public 
earing  on  the  application.  The  pubHc 
hearing  was  held  at  the  USEPA  Region 
5  office  in  Chicago,  Illinois,  on 
November  29, 1993. 

The  USEPA  received  public  conMhent 
concerning  the  tentative  determinetion 
of  full  program  adequacy  for  Ul^ois' 
MSWLF  permit  program.  One^ 
commenter  asked  whether  the 
regulatory  flexibility  found  in  40  CFR 
258.50(b)  would  be  utilized  by  the  State. 
In  the  application,  Illinois  Indicated  that 
the  Illinois  rules  do  not  provide  for 
suspension  of  grouindwater  monitoring 
requirements  by  the  Agency.  However, 
an  operator  may  petition  the  IPCB  for  an 
adjusted  standard  from  the  regulations 
of  general  applicability.  In  granting  an 
adjusted  staindard  from  groundwater 
monitoring  requirements,  the  IPCB  may 
consider  contaminant,  fate,  and 
transport  requirements,  as  well  as  other 
factors  deemed  relevant.  An  adjusted 
standard  must  be  justified  and 
consistent  with  applicable  Federal  law, 
and  it  cannot  result  in  environmental  or 
health  effects  significantly  more  adveree 
than  those  considered  by  the  IPCB  in 
general  rulemaking. 

C.  Decision 

After  reviewing  the  public  comment, 
I  conclude  that  Illinois'  application  for 
adequacy  determination  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Illinois  is  granted  a  determination  of 
adequacy  for  all  portions  of  its 
municipal  soUd  waste  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provision  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  Criteria 
independent  of  any  State/Tribal 
enforcement  program.  As  the  USEPA 
explained  in  the  preamble  to  the  revised 
Federal  Criteria,  the  USEPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  the  USEPA  should  be 
considered  to  be  in  compliance  with  the 
Federal  Criteria.  See  56  FR  50978.  50995 
(October  9. 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  The  USEPA  believes  it 
has  good  cause  imder  section  553(d)  of 
the  Administrative  Procedures  Act,  5 
U.S.C.  553(d),  to  put  this  action  into 
effect  less  than  30  days  after  publication 
in  the  Federal  Register.  All  of  the 
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requirements  and  obligations  in  the 
State's  program  are  ab^ady  in  effect  as 
a  matter  of  State  law  The  USEPA's 
action  today  does  not  impose  any  new 
requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  the  USEPA  as  Federal 
law.  ConsequenUy.  the  USEPA  finds 
that  it  does  not  need  to  give  notice  prior 
to  making  its  approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  bom  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibiUty  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C.  6946. 

Dated:  December  20, 1993. 
Valdus  V.  Adamkus, 
Regiond  Administrator 
[FR  Doc.  93-32062  Filed  12-30-93;  8:45  am] 

MUJNQ  COOC  MW-M-M 


[FRL-4820-6] 

State  of  Maryland'a  Submiaalon  of  a 
Substantial  Program  Revision  to  Ita 
Authorized  National  Pollutant 
Diacharga  Elimination  System 
(NYDES)  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correction. 

SUMMARY:  This  document  contains 
corrections  to  the  Maryland  NPDESW 
substantial  program  modification 
pubUshed  Wednesday,  November  10, 
1993.  (58  FR  59724).  On  page  59725,  in 
the  first  column  under  DATES,  third      • 
line,  the  date  for  providing  comments 
and/or  requests  for  public  hearing 
pubhshed  in  the  Federal  Register  was 
December  5, 1993.  In  order  to  provide 
for  ample  opportunity  to  comment,  the 
date  for  providing  comments  and/or 
requests  for  public  hearing  is  corrected 
to  read  "thirty  days  from  Uie  date  of  this 
notice."  EPA  will  continue  to  accept 
public  comment  and  requests  for  public 
hearing  for  thirty  days  from  the  date  of 
this  notice. 


DATES:  Comments  and/or  requests  for 
public  hearings  must  be  received  by 
February  2. 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Denise  Hakowski,  U.S. 
EPA,  Region  ID,  3WM55,  841  Chestnut 
Street,  Philadelphia,  Pennsylvania 
19107. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Hakowski  at  (215)  597-8242. 

Dated:  December  21, 1993. 
Stanley  L  Laakowt^, 
Acting  Regional  Administrator. 
Environmental  Protection  Agency,  Region  ni. 
(FR  Doc.  93-32033  Filed  12-30-93;  8:45  am) 

BILUNO  coot  WSO  so  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Owi.  Doctot  No.  89-673;  DA  93-1530] 

Private  Land  Mobile  Radio  Services; 
Philadelphia  Metropolitan  Area  Public 
Safety  Plan  Amendment 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chtef,  Spectrum  Engineering  Division 
released  this  Order  amending  the  Public 
Safety  Radio  Plan  for  the  Philadelphia 
Metropolitan  Area  (Region  28).  As  a 
result  of  accepting  the  amendment  for 
the  Plan  for  Region  28,  the  interests  of 
the  eligible  entities  within  the  region 
will  be  furthered.  '^ 

EFFECTIVE  DATE:  December  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Woolford.  Private  Radio  Bureau, 
Policy  and  Planning  Branch.  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 
Order 

Adopted:  December  16, 1993. 

Released:  December  27,  1993. 

By  the  Chief,  Land  Mobile  and  Microwave 
Division  and  the  Acting  Chief,  Spectrum 
Engineering  Division: 

1.  The  Private  Radio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Philadelphia  Metropolitan 
Area  (Region  28)  Public  Safety  rfan 
(Plan)  on  February  2,  1990.  5  FCC  Red 
3067  (1990). 

2.  By  letter  dated  June  28, 1993,  the 
Region  proposed  to  amend  its  Plan.  The 
proposed  amendment  would  revise  the 
current  channel  allotments.  The^ 
Commission  placed  the  letter  oiTPublic 
Notice  for  comments  due  on  August  27, 
1993.  58  FR  40818  (July  30. 1993).  The 
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Commission  received  comments  from 
the  Tri-State  Radio  Planning  Committee 
(Region  8)  and  several  groups  associated 
with  it.  As  a  result  of  these  comments. 
Region  28  and  Region  8  held  a  meeting 
to  resolve  the  differences  between  the 
two  regions.  A  new  amendment  was 
filed  by  Region  28  on  November  3, 1993. 
to  reflect  the  agreements  reached  as  a 
result  of  the  meeting  between  the  two 
regions. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  28  Plan  and 
conclude  it  furthers  the  interests  of  the 
eligible  entities  within  the  Region. 

4.  Accordingly,  it  is  ordered  that  the 
Public  Safety  Radio  Plan  for  the 
Philadelphia  Metropolitan  Area  (Region 
28]  is  amended,  as  set  forth  in  the 
Region's  letter  of  Jime  28  and  its 
subsequent  letter  of  November  3,  1993. 
This  Amendment  is  effective 
immediately. 

Federal  Conununications  Commission. 
Richard  J.  Shibm, 

Chief,  Land  Mobile  &  Microwave  Division. 
[FR  Doc.  93-31998  Filed  12-30-93:  8:45  ami 

BttUNO  CODE  (Tia-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Prtvacy  Act  of  1974;  Proposed  New 
System  of  Records 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTIOM:  Notice  of  proposed  system  of 
records — "Affordable  Housing  Program 
Records  System." 

summary:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C  552a).  the 
FDIC  gives  notice  of  the  proposed 
establishment  of  a  new  system  of 
records  entitled  "Affordable  Housing 
Program  Records  System" 
DATES:  Comments  on  the  establishment 
of  the  system  must  be  submitted  by 
February  11, 1994.  The  system  will 
become  effective  February  28, 1994 
unless  a  superseding  notice  to  the 
contrary  is  published  before  that  datn. 
ADDRESSES:  Comments  should  be 
addressed  to  Hoyle  L.  Robinson, 
Executive  Secretary.  Federal  Deposit 
Insurance  Corporation,  550-17th  Street, 
NW..  Washington.  DC  20429,  or  hand- 
delivered  to  room  F-400  at  1776  F 
Street,  NW..  Washington,  DC,  Monday 
through  Friday,  between  the  hours  of  9 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Frederick  N.  Ottie,  Attorney,  FDIC,  550- 
17th  Street,  NW..  Washington.  DC 
20429,  (202)  898-6679. 


SUPPi 
ispro^ 
of  reco: 
of  1974 

"Afford 
System 


ARY  INf=ORMAT10N:  The  FDIC 
g  to  establish  a  new  system 
pursuant  to  the  Privacy  Act 
U.S.C  552a),  entitled 
le  Housing  Program  Records 
The  system  will  consist  of  the 
purchase  r's  or  prospective  purchaser's 
income  (  ualification  form  and 
substant  ating  documents  (such  as 
financial  statements,  income  tax  returns, 
assets  or  collateral  verifications, 
appraisa  s,  and  sources  of  income); 

sales  contracts,  deeds,  or  other 
instruments;  intra-agency 
forms,  in  emoranda,  or  notes  related  to 
the  prop  )rty  and  purcliaser's 
participt  tion  in  the  FDIC's  Affordable 
Housing  Program;  correspondence;  and 

documents  related  to  the 
FDIC's  /[ffordable  Housing  Program. 

Accon  lingly,  the  Board  of  Directors  of 
the  FDIC  proposes  to  establish  the 
system  t  >  read  as  follows: 

FDIC  3(V  B4-0023 

SYSTEM  N  iUE: 

Afforc  able  Housing  Program  Records 
System. 

SYSTEM  LOCATION: 


copies  o 
recordec 


regional 

offices. 

is 

Depositcjr 

Street, 


Design  ated  FDIC  service  centers, 

offices,  and  consolidated  field 
list  of  the  designated  locations 
available  from  the  FDIC's  Division  of 
and  Asset  Services,  550-1 7th 
.,  Washington,  DC  20429. 


^W. 


CATEOOmpS  OF  tMXVIOUALS  COVERED  BY  TMC 
SYSTEM: 

Purch  isers  and  prospective 
purdias  its  of  residential  properties 
offered  I  or  sale  through  the  FDIC's 
Affordable  Housing  Program.  To  be 
considei  ed  a  prospective  purchaser  for 
purpose  i  of  this  records  system,  the 
party  mi  ist  have  (1)  completed  and 
signed  an  FDIC  "Certification  of  Income 
Eligibility"  and  (2)  delivered  the  form  to 
an  auth(  rized  representative  of  the 
FDIC's  >  affordable  Housing  Program. 

CATEOOn  ES  OF  RKORDS  IN  TMC  SYSTEM: 

Conta  ns  the  purchaser's  or 
prospec  ive  purchaser's  income 
qualifio  ition  form  and  substantiating 
docume  its  (such  as  financial 
statemei  its,  income  tax  returns,  assets  or 
collatert  1  verifications,  appraisals,  and 
sources  of  income):  copies  of  sales 
contract  s,  deeds,  or  other  recorded 
instnunpnts:  intra-agency  forms, 
memoranda,  or  notes  related  to  the 
property  and  purchaser's  participation 
in  the  F  )IC's  Affordable  Housing 
Progran  ;  correspondence;  and  any  other 
docume  nts  related  to  the  FDIC's 
Afforda  lie  Housing  Program. 


AUTHomrtr  for  mawtenancc  of  the  system* 

Sections  9, 11, 13,  and  40  of  the 
Federal  Deposit  Insurance  Act  (12 
use.  1819,  1821, 1823,  1831q). 

ROimNE  USES  OF  RECORDS  MAIKTAMB)  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  may  be 
disclosed: 

(1)  To  a  congressional  ofBce  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains: 

(2)  To  a  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  htigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings; 

(3)  To  the  appropriate  federal,  state,  or 
local  agency  or  authority  responsible  for 
investigating  or  prosecuting  a  violation 
of  or  for  enforcing  or  implementing  a 
statute,  rule,  regulation,  or  order,  when 
the  information  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto; 

(4)  To  persons  or  firms  retained  by  the 
FDIC  to  perform  services  in  connection 
with  the  implementation  of  the 
Affordable  Housing  Program  such  as 
brokers,  appraisers,  mortgage  lenders, 
outside  counsel,  and  outside 
consultants;  and 

(5)  To  mortgage  companies,  financial 
institutions,  federal  agencies  (such  as 
the  Federal  Housing  Administration,  the 
Farmers  Home  Administration,  and  the 
Veterans  Administration),  or  state  and 
local  government  housing  agencies 
where  information  is  relevant  to  an 
application  or  request  for  a  loan,  grant, 
financial  beneGt,  or  other  type  of 
assistance  or  entitlement. 

DISCLOSURES  TO  CONSUMER  REPORTWQ 
AQENOES: 

Disclosure  may  be  made  from  this 
system  pursuant  to  5  U.S.C.  552a(b)(12) 
to  "consiuner  reporting  agencies"  as 
defined  in  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  168la(f))  or  the  Federal 
aaims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 

ETRIEVWia,  ACCESSMQ,  RETAMNQ,  AND 
OISPOSMQOF  RECORDS  MTMC  SYSTEM: 

STORAGE: 

Maintained  on  computer  disks  and  in 
file  folders. 


RETRtEVASILfTY: 

Retrieved  by  name  of  purchaser  or 
prospective  purchaser  of  affordable 
housing  property,  and  by  address  of  the 
property  purchased. 

SAFEGUARDS: 

File  fokiere  are  maintained  in 
lockable  metal  file  cabinets.  Computer 
disks  are  accessed  by  authorized 

personnel. 

RETENTION  AND  DISPOSAL: 

Affordable  Housing  Program  files  and 
information  maintained  in  an  online 
capacity  are  destroyed  six  years  after 
termination  of  receivership  of  the  closed 
bank  from  which  the  property  was 
acquired  if  no  longer  needed  by  FDIC 
and  in  accordance  with  state  or  federal 
banking  laws. 

SYSTEM  MANAGEA(S)  AND  ADDRESS: 

The  appropriate  FDIC  regional 
director  for  records  maintained  in  FDIC 
service  centers  and  regional  offices,  and 
the  appropriate  FDIC  bank  liquidation 
specialist-in-charge  for  records 
maintained  in  consolidated  field  offices. 

NOTIFICAnON  PROCEDURE: 

Requests  must  be  in  writing  and 
addressed  to  the  Office  of  the  £xecuti\-e 
Secretary,  FDIC.  550-1 7th  Street.  NW., 
Washington,  DC  20429.  The  request 
must  contain  the  purchaser's  or  the 
prospective  purchaser's  name  and 
address. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  "Notification"  above. 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  "Notification"  above. 
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RECORD  SOURCE  CATEOORKS: 

InfonuatioD  is  obtained  prindpolty 
from  the  individual  upon  whom  the 
record  is  maintained;  information 
pertaining  to  an  individual  may,  in 
some  cases,  be  supplemented  vdth 
reports  from  credit  bureaus  asd/or  other 
services. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

By  direction  of  the  Board  of  Directors. 

Dated  at  Washington.  DC  this  20th  day  of 
December  1993. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Deputy  Executive  Secretary. 

IFR  Doc  93-32025  Filed  12-30-93;  8:45  am) 

BIUJNQ  CODE  trM-«l-F 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984 (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  part  510. 
License  Number:  2722 
Name:  Consolidated  International 

Forwarding  Co.  dba  CIFCO 
Address:  345  W.  74th  Place,  Hialeah,  FL 

33014 
Date  revoked:  April  24,  1993 
Reason:  Failed  to  maintain  a  vahd 

surety  bond. 


License  No. 


2456R 


License  Number:  3114 

Name:  Great  Bear  Transportation.  Inc. 

Address:  10612  Shoemaker  Ave..  Unit 

B.  Santa  Fe  Springs,  CA  90670 
Date  revoked:  July  1,  1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Nurfiber  3649 

Name:  Worldwide  Transportation 

International,  Inc 
Address:  600  W.  Hillsboro  Blvd..  Ste. 

372,  Deerfield  Beech.  FL  33441 
Date  revoked:  November  22. 1993 
Reason:  Surrendered  license 

voluntarily 

License  Number:  897 

Name:  Dyson  Shipping  Company,  Inc. 

Address:  One  World  Trade  Center,  Ste. 

1907.  New  York.  NY  10048 
Date  revoked:  November  30, 1993 
Reason:  Surrendered  license 

voluntarily 

Bryant  L.  VuiBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing 

(FR  Doc.  93-32000  Filed  12-30-93;  BAS  dtn| 

aiLUNQ  COM  «73»-ei-M 


Ocean  Freight  Forwarder  Ucenee; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocwan  freight  forwarder 
lirense  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
snction  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app."l718)  and  the 
regulations  of  the  Commission 
pHrtaming  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 


Name/Address 


Export  Forwarding  Company,  2213  Royal  Lane.  Dallas,  TX  75229 


Date  Reissued 


December  10. 1993 


Bryant  L.  VanBralde, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

(FR  Doe.  93-31999  Filed  12-30-93;  8;45  am] 

BIUMG  CODE  673(M>1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Availability  of  Draft  Environmental 
Assessment;  Secret  Service 
Headquarters  Building,  Washington, 
DC 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  PoUcy  Act  of 
1969.  as  implemented  by  the  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  part  1500-1508),  the  General 


Services  Administration  (GSA)  has  filed 
with  the  Environmental  Protection 
Agency,  and  made  available  to  other 
governmental  and  private  bodies,  a  Draft 
Environmental  Assessment  (DEA)  for 
the  proposed  construction  of  the  United 
States  Secret  Service  (USSS) 
Headquarters  Building  in  Washington, 
DC. 

The  project  proposes  the  construction 
of  an  approximately  461 .000  gross 
square  foot  building,  with  associated 
parking.  The  Headquarters  Building  will 
house  1,288  employees.  The  USSS 
Headquarters  currently  occupies  space 
in  one  Government-owned  building  and 
three  leased  buildings. 

Written  comments  on  the  DEA  may  be 
submitted  until  February  7, 1994.  and 


should  be  addressed  to:  General 
Services  Administration,  Planning  Staff 
(WPL),  room  7618,  7th  &  D  Streuts.  SW.. 
Washington,  DC  20407.  Attention:  Sonia 
I.  Rivera-Hersha.  Additional  copies  of 
the  DEA  are  available  for  public  review 
at  the  following  locations: 

General  Services  Administration,  Bid 
Room,  room  1701,  7th  &  D  Streets, 
SW.,  Washington.  DC  20407. 

Martin  Luther  King,  Jr.  Memorial 

Library,  901  G  Street,  NW.. 

Washington,  DC  20001. 
)une  V.  Hvkxr, 

Acting  Regional  Administrator. 
[FR  Doc  93-32046  Filed  12-30-93;  8  43  .im| 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review;  Office  of  Child  Support 
and  Enforcement  • 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35j,  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  to  approve  a  revised 
questionnaire  for  the  April  1994  Current 
Population  Survey  Supplement  on 
Child  Support.  This  inquiry,  to  be 
conducted  by  the  Census  Bureau,  is 
sponsored  by  the  Office  of  Child 
Support  Enforcement  (OCSE)  of  the  U.S. 
Department  of  Health  and  Human 
Services. 

The  Administration  for  Children  and 
Families  is  requesting  an  expedited 
review  by  the  Office  of  Management  and 
Budget  in  order  to  have  the 
questionnaire  available  in  time  for  the 
April  1994  survey.  Therefore,  as 
prescribed  by  the  Federal  Paperwork 
Reduction  Act  of  1980,  Office  on 
Management  and  Budget's  Regulations 
and  the  Department  of  Health  and 
Human  Services  IRM  Circular  #15 
issued  on  September  14, 1992  for 
expedited  review  of  information 
collections  activities,  we  are  including 
in  this  notice  the  entire  information 
collection  materials  for  review  by  the 
general  public. 

The  following  is  a  copy  of  the  package 
in  its  entirety.  Written  comments  anc^ 
questions  regarding  the  requested 
approval  for  information  collection 
should  be  sent  by  January  31, 1994, 
directly  to:  Laura  OHven,  0MB  Desk 
Officer  for  ACF,  0MB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street.  NW..  Washington,  DC  20503, 
(202) 395-7316. 

Information  on  Document 

Title:  April  1994  Current  Population 
Survey  Supplement  on  Child  Support. 

OMB  No..  0992-0272. 

Description:  This  collection  of 
information  is  authorized  by  Title  IV-D 
of  the  Social  Security  Act.  An  Office  of 
Management  and  Budget  letter  dated 
July  1. 1983,  also  directs  the  Office  of 
Child  Support  Enforcement  to  collect 
this  information.  OMB  previously 
approved  this  data  collection  under 
OMB  approval  number  0992-0272. 

The  Survey  of  Child  Support  is 
designated  to  obtain  information  on  the 
characteristics  of  individuals  eligible  to 
receive  child  support  and  the  tjrpes  of 
financial  arrangements  made  to  assist  in 


the  support  of  such  individuals  and  any 
children  for  whom  they  retain  custody. 
These  data  will  assist  legislators  and 
policyms  kers  in  determining  how 
effective  iieir  policy  making  efforts 
have  bee^  over  time  in  applying  the 
various  mild  support  legislation  to  the 
overall  cl  did  support  enforcement 
picture. 

Survey  b  strument:  1994  CHILD 
SUPPORT  SUPPLEMENT,  OMB  No. 
0992-0272,  Expires: 

All  items  in  the  instrument  have  a 
blind  Doa't  Know  and  Refusal  option. 


DETEI 


;  QUESTIONS  TO 
:  ELIGIBILITY 


(102  is  a»ed  of  Married  respondents) 

102.  This  month  we  are  also  asking 
questions  about  children  who  do  not 
live  with  both  of  their  parents.  I  have 
listed  thai  (NAMES  OF  CHILDREN)  are 
all  under  the  age  of  21.  Which  of  these 
children,  IF  ANY  have  a  (father/mother/ 
father  or  nother)  who  lives  outside  of 
this  houa »? 

SCREE  M  SHOWS  ROSTER  OF 
CHn  DREN.  ENTER  LINE 
NUK  BERS  OF  CHILDREN 

<N>  foi  None,  No  More,  Parent 
tem{  orarily  absent    GO  TO  104> 
(103a  is  asked  of  Never  Married, 
Divorced.  Widowed,  and  Separated 
respondents) 

103a.  Does  (Child)  have  a  (father/ 
mother)  who  lives  outside  this 
househoM? 

Yes    do  TO  104 

No      I  . 

103b.  There  are  many  reasons  why 
children  inay  not  live  with  both  of  their 
biological  or  adoptive  parents.  Why 
doesn't  (^IHILD)  have  a  biological  or 
adoptive  Hmother/father)  living  outside 
the  housshold? 

Other  parent  has  died  1  END 

Child  '  tras  adopted  by  a  sin-     2  END 

gle  p  arent. 
Other     parent     terminated    3  END 

theii  parental  rights. 
Other  >arent  is  living  in  the    4  END 

hou!  Bhold. 
Other  parent  is  no  longer    5 
reco|  nized  as  a  parent  by 
this  household. 
Other  {Specify) 6 

103c.  I  id  (Child's)  (mother/father) 
ever  hav<  any  type  of  child  support 
agreemei  t  or  ever  attempt  to  have  any 
type  of  clild  support  agreement  with 
[mother/father)? 


you/Which  of  the  adults  in 
this  household  is)  LEGALLY 
responsille  for  CHILD? 


Enter  Liner  Number 

or  <N>  for  None  _ 

GO  TO  104b 

104a.  What  is  (Name  for  adult  from 

Q104)'8  relationship  to  (CHILD)? 

Grandparent 

1  END  INTER- 

VIEW 

Aunt  or  Uncle 

2  END  INTER- 

VIEW 

Sister  or  Brother 

SENDttJTER- 

VIEW 

Foster  Parent 

4  END  INTER- 

VIEW 

Parent 

5 

Other  (Specify) 

6ENDEMTER- 

VIEW 

104b.  What  is  (REFERENCE 

PERSON'S)  relationship  to  (CHILD)? 

Grandparent 

1  END  INTER- 

VIEW 

Aimt  or  Uncle 

2  END  INTER- 

VIEW 

Sister  or  Brother 

3  END  INTER- 

VIEW 

Foster  Parent 

4  END  INTER- 

VIEW 

Parent 

5 

Other  (Specify) 

6  END  INTER- 

VIEW 

(105-108  are  asked  or  married 
respondents) 

105.  Are  you  CHILD'S  natural 
biological  (mother/father)? 

Yes    GO  TO  107 
No      GO  TO  105 

106.  Did  you  ever  legally  adopt 
CHILD? 

Yes 

No 

107.  Is  (NAME  OF  MOTIffiR/ 
FATHER)  CHILD'S  natural  biological 
(mother/father)? 

Yes    GO  TO  150 
No      GO  TO  108 

108.  Did  (NAME  OF  MOTHER/ 
FATHER)  ever  legally  adopt  (CHILD)? 

Yes 
No 

SECTION  1— ROSTER  OF  CHILD 
SUPPORT  ARRANGEMENTS 

Lead-in.  A  legal  arrangement  about 
financial  support  for  a  child  could 
be  called  many  things,  for  example, 
a  court  order,  a  court  award,  a 
divorce  or  separation  agreement,  or 
a  legal  agreement. 

150.  Has  there  ever  been  any  kind  of 
7ega7  arrangement  that  says  that 
(CHILD) 's  (father/mother)  should 
provide  any  kind  of  financial  support 
for  (him/her)?    ' 


GO  TO  151 
GOT0152 
GO  TO  154 


Yes 
No 

Legal  arrangement 

pending 
There  is  an  arrange-  GO  TO  153 

ment.  but  R  does  not 

know  if  it  is  legal 

151.  Would  you  call  it  a  court  order, 
a  court  award,  or  a  legal  agreemant? 

Court  order  GO  TO  154 

Court  award  GO  TO  154 

Legal  agreement  GO  TO  154 

152.  Has  there  ever  been  any  other 
kind  of  agreement  or  understanding  that 
says  that  (CHILD) 's  (father/mother) 
should  help  support  (him/her)? 

Yes 
No 

153.  Would  you  call  it  an  agreement 
or  an  imderstanding? 

Agreement 
Understanding 

154.  Payments  that  are  made  for  the 
support  of  a  child  are  called  child 
support,  even  if  there  is  no  legal 
agreement. 

Did  this  agreement  ever  say  that 
(CHILD)'s  (father/mother)  should  make 
child  support  pajrments? 

Yes 

No 

156.  Which  ef  your  other  children 
were  ever  covered  by  the  same 
agreement? 

SCREEN  SHOWS  ROSTER  OF 
CHILDREN.  ENTER  LINE 
NUMBERS  OF  CHILDREN 

<N>  for  None,  No  More,  Parent 
temporarily  absent 

SECTION  '—HISTORY  OF  MOST 
RECENT  AGREEMENT 

249. 1  am  going  to  ask  you  questions 
about  (NAME  ALL  COVER  CHILDREN). 

251.  An  agreement  about  child 
support  can  oe  made  legal  by  going 
through  a  courts  before  a  judge,  or 
throiigh  an  official  legal  process. 

Was  this  agreement  about  child 
support  payments,  for  (NAME  ALL 
COVERED  CHILDREN)  ever  made  legal? 

Yes        GO  TO  258 

No 

253.  In  what  year  did  you  first  (have 
this  agreement/have  this 
understanding)?  x 

19 
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255.  And  in  what  year  was  (the 
children's)  (father/mother)  supposed  to 
begin  making  child  support  payments? 

19 

257.  What  month  was  that? 


Did  you  and  the  (childroi's)  (fMher/ 
mother)  do  this? 

Yes 

No 

259.  In  what  year  was  the  (agreement) 
first  made  legal? 

19 

261.  And  in  what  year  was  the 
children's  (father/mother)  supposed  to 
begin  making  child  support  payments? 

19 

263.  What  mcmth  was  that? 


266.  Since  the  (agreement)  was  first 
iF.ade  legal,  has  there  beea  a  change  in 
the  amovmt  of  child  support  that  (the 
children's)  (father/mother)  is  legally 
required  to  pay? 

Yes , 1 

No  ...- 2  GO  TO 

271 
Yes,  but  dont  know  if     3 
it  is  legal. 

267.  Did  the  amount  change  becaute 
a  child  was  too  old  to  receive  support? 

Yes 
No 

268.  In  what  year  was  (the  children's) 
(father/mother)  supposed  to  begin 
paying  the  new  amount? 

PROBE  IF  NEEDED:  For  the  most 

recent  legal  change. 
19 

270.  What  month  was  that? 


271.  Have  you  and  (the  children's) 
(father/mother)  ever  agreed  to  change 
the  amoxint  of  child  support  that  (he/ 
she)  is  supposed  to  pay  [without  going 
through  a  judge  or  legal  process)? 

Yes 

No       GO  TO  300 

273.  In  vidiat  year  was  (the  children's) 
(father/mother)  supposed  to  begin 
paying  the  new  amount? 

PROBE  IF  NEEDED:  The  last  time  this 

happened. 
19 

275.  What  month  was  that? 


258.  Some  parents  agree  to  the 
amount  of  child  support  before  making 
the  agreement  1^1. 


SECTION  3A— SUPPORT  AGREEMENT 
AND  BEHAVIOR  PREVIOUS 
CALENDAR  YEAR 

300.  The  next  questions  ask  about  the 
(agreement  about)  child  support  for 
(NAME  ALL  COVERED  CHILEWEN). 
The  questions  ask  about  whet  was 
supposed  to  happen,  even  if  the 
(agreement)  ¥ras  not  followed  exactly. 

Between  January  1  and  December  31, 
1992.  was  (the  children's)  (fsther/ 
mother)  supposed  to  make  any  child 
support  payments  for  (any  of  them)? 

Yes  1  GO  TO  302 

No 2 

Yes.  if  he  has  a       3  GOTO  302 
job. 


DK  because 
Child  Support 
Enforcement 
Office  filed 
the  paper 
work  4 

301.  Why  was  that? 

Child(ren)  too         1  GO  TO  340 

old  in  1992. 
Other  parent  2  END  INTER- 

died  before  VIEW 

1992. 
Family  hved  to-      3  GO  TO  375 

gether  in  all 

or  part  of 

1992. 
Child(ren)  hved      4  GO  TO  375 

with  other 

parent  in  all 

or  part  of 

1992. 
Other  (Specify)       5  GO  TO  375 


302.  During  1992.  %vere  any  of  the 
child  support  pajraoents  supposed  to  be 
deducted  from  (his/her)  paycheck? 

Yes 
No 

303.  And  during  1992.  vren  any  of 
these  peyments  supposed  to  be  sent  to 
you  (READ  ALL  CATEGCHOES): 

PROBE  IF  NEEDED:  For  most  of  1992. 

By  a  child  support,  welfare  or 
other  public  agency  ..._ i 

By  a  court  2 

or  did  the  payments  come  di- 
rectly from  (him/her)  (or 
(his/her)  place  of  employ- 
ment)?   „ 3 

Other  (Specify) 4 

306.  The  following  questions  ask 
about  the  child  support  (the  children's) 
(father/mother)  was  supposed  to  pay, 
whether  or  not  you  received  it.  During 
1992.  how  often  was  (he/she)  supposed 
to  make  these  payments? 
PROBE  IF  NEEDED:  Would  that  be 
every  week,  every  month,  or  some 
other  way? 
Every  week  1    GO  TO  312 

Every  other  2    GO  TO  312 

week 
Twice  a  month       3    GO  TO  312 
Every  month  or       4    GO  TO  312 

Monthly 
Every  quarter  5    GO  TO  312 

For  the  year  6    GO  TO  312 

Other  (Specify)       7    GO  TO  314 


312.  Sometimes  child  support  that 
was  not  paid  in  previous  years  is  added 
to  the  amount  of  support  owed  today. 
This  is  called  badiL  support  Did  the 
amount  that  (the  children's)  (father/ 
mother)  was  supposed  to  pay  in  1992 
include  back  support? 
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Yes 

No 

313.  (How)  much  was  (the  weekly) 
payment  for  (NAME  ALL  COVERED 
CHILDREN)  supposed  to  be,  during 
1992? 


ENTER  AMOUNTS 
OTHER  (Specify)  _ 


.00 


314.  Sometimes  child  support  that 
was  not  paid  in  previous  years  is  added 
to  the  amount  of  support  owed  today. 
This  is  called  back  support.  Did  the 
amount  that  (the  children's)  (father/ 
mother]  was  supposed  to  pay  in  1992 
include  back  support? 

Yes 

No 

315.  About  how  much  altogether  was 
(he/she)  supposed  to  pay  for  (NAME 
ALL  COVERED  CHILDREN)  during 
1992? 


ENTER  AMOUNTS 
OTHER  (Specify) 


.00 


GO  TO  326 


316.  The  following  questions  ask 
about  the  child  support  (CHILD/the 
children's)  (father/mother)  was 
supposed  to  pay,  whether  or  not  you 
received  it.  (Before  the  change  was 
made  m  1992,  how  often  was  (he/she) 
supposed  to  make  these  payments? 

PROBE  IF  NEEDED:  Would  that  be 
every  week,  every  month,  or  some 
other  way? 

Every  week  1 

Every  other  2 

week 

Twice  a  month       3 

Every  month  or      4 
monthly 

Every  quarter  5 

For  the  year  6 

None  7 

Other  (Specify)       8    GO  TO  319 


317  Sometimes  child  support  that 
was  not  paid  in  previous  years  is  added 
to  the  amount  of  support  owed  today. 
This  IS  called  back  support.  Did  the 
amount  that  (the  children's)  (father/ 
^|other)  was  supposed  to  pay  (before  the 
^nange  was  made  in  1992  include  back 
support? 

Yes 

No 

318.  (Before  was  made,  how  much 
was  (the  weekly)  payment  for  (NAME 
ALL  COVERED  CHILDREN)  supposed  to 
be? 
ENTER  GO  TO  321  or 

AMOUNT  325b 

$ .00 


AMOUNT  VAR- 

GO TO  320 

IED 

OTHER  (Speci- 

GO  TO  320 

fyi 

319.  Si  imetimes  child  support  that 
was  not  >aid  in  previouF  years  is  added 
to  the  amount  of  support  owed  today. 
This  is  called  back  support.  Did  the 
amount  I  hat  (the  childrens's)  (father/ 
mother)  vas  supposed  to  pay  (before  the 
change  £  om  in  1992  include  back 
support? 

Yes 

No 

320.  About  how  much  altogether  was 
(he/she)  supposed  to  pay  for  (NAME 
ALL  COVERED  CHILDREN)  before  the 
change  was  made  in  1992? 

ENTER  AMOUNT  S .00 

OTHE^  (Specify) 

321.  Nbxt,  (after  the  change  was  made 
in  throuj  h  December)  1992,  how  often 
was  (the  children's)  (father/mother) 
supposei  I  to  make  these  payments? 

PROBl ;  IF  NEEDED:  Would  that  be 
ever  r  week,  every  month,  or  some 
othe  ■  way? 


Every 
Every 

wee : 
Twice 
Every 


bveek 
Jther 


a  month 
nonth  or 


mon  thly 


Every 


Other 


quarter 


For  th^  year 
None 


Specify) 


1 
2 

3 

4 

5 
6 

7 
8 


GO  TO  326 
GO  TO  324 


322.  D  d  the  amount  that  (he/she)  was 
supposei  1  to  pay  (after  the  change  was 
made  in  1992  include  back  support? 

Yes 
No 

323.  (After  the  change  was  made), 
how  mui  ;h  was  (the  weekly)  payment 
for  (NAh  E  ALL  COVERED  CHILDREN) 
suppose  1  to  be)? 

ENTE  :  AMOUNT  S .00 

OTHE  I  (Specify) GO  TO  326 

324.  D  d  the  amoimt  that  (the 
children  s)  (father/mother)  was 
suppose  I  to  pay  (after  the  change  was 
made  in  1992  include  back  support? 

Yes 
No 

325.  About  how  much  altogether  w&s 
(he/she)  supposed  to  pay  for  (NAME 
ALL  CO'  /ERED  CHILDREN)  (after  the 
change  \  ras  made  in)  1992? 

ENTE  I  AMOUNT  S .00 

OTHE  ^  (Specify) . 

325b.  ^together,  you  were  supposed 
to  receiv  9  (XS  from  output  variable) 
during  ip92.  Is  that  correct? 

Yes 

No 

325c.  iAbout)  how  much  altogether 
was  (he/  she)  supposed  to  pay  for 
(NAME  VLL  COVERED  CHILDREN) 
during  1 392? 


ENTER  AMOUNT  S .00 

OTHER  (Specify) 

326.  Someone  receiving  A.F.D.C.  may 
get  up  to  SSO  of  child  support  each 
month  in  addition  to  A.F.D.C  This 
money  is  sometimes  called  a  bonus  or 

a  pass  through.  This  child  support 
bonus  may  come  with  an  A.F.D.C.  check 
or  in  a  separate  check. 

Between  January  1  and  December  31. 
1992,  was  any  child  support  passed  on 
to  you  by  A.F.D.C.  for  (NAME  ALL 
COVERED  CHILDREN)? 
Yes  1 

No  2 

No,  I  was  not  on  A.F.D.C.  in 

1992  3 

Other  (Specify) 4 

327.  (The  next  questions  ask  about  the 
amount  of  child  support  you  received 
during  1992.  Please  include  any  child 
support  forwarded  to  you  by  a  court,  or 
a  child  support  enforcement  agency, 
and  any  payments  made  directly  to  you. 
Between)  January  1  and  December  31, 
1992,  did  you  acfua//y  receive  any  child 
siipport  payments — even  one — for 
(NAME  ALL  COVERED  CHILDREN)? 

Yes  1  IF  326=1.  GO 

TO  333,  ELSE 
GO  TO  340 

No  2  IF  326=1,  GO 

TO  333,  ELSE 
GO  TO  340 

Other  (Specify)        3  IF  326=1,  GO 

.  TO  333.  ELSE 

GO  TO  340 

328.  In  1992,  did  you  receive  every 
single  one  of  the  child  support 
payments  you  were  supposed  to  receive 
for  (the  children)? 

Yes 
No 

329.  Of  the  child  support  payments 
you  received  in  1992.  now  many  of 
them  were  received  on  time.  Would  you 
say  all  of  them  were  on  time,  most  oi 
them,  some  of  them  or  none  of  them? 

All  1 

Most  2 

Some  3 

None 4 

330.  And  of  the  child  support 
payments  you  received,  how  many  of 
them  were  for  the  full  amount  you  were 
supposed  to  receive?  Would  you  say  all 
of  them,  most  of  them,  some  of  them,  or 
none  of  them? 

All  1 

Most  2 

Some  3 

None  4 

331.  So  you  received  ($  from  313) 
(every  week)  for  (NAME  ALL  COVERED 
CHILDREN)  in  1992.  Is  this  correct? 
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Yes    GO  "TO  340                                        DK— because  the  Child  Sup-  346.  So  you  received  (S  from  345) 

^°                                                                 port     Enforcement     Office  dollars  oTtogether  in  1992.  Is  this 

332.  How  much  child  support  did  you           nlad  the  paper  work 8  correct? 

actually  receive  a7together  in  1992  for        other Yes    1  SKIP  TO  355 

T^B^MnTTKrr.                ait                342. During  1992,  did  (the children's)  No      2 

ENTra  AMOUNTS ALL  father/mother)  acfuay/y  have  health 

SKIP  TO  340                                        insurance  that  covered  (the  children)—  347.  What  is  the  correct  amount  of 

333.  The  next  questions  ask  about  the     through  an  HMO.  a  regular  insurance  ""'°  support  you  actually  received  in 
amount  of  child  support  you  received         policy,  or  some  other  plan?  1992? 

between  January  1  and  December  3 1 .              PROBE:  FOR  MOST  OF  1992  ENTER  AMOUNT  S 

1993.  (Please  include  any  back  support          Yes    GO  TO  400  _. 

and  any  child  support  passed  through            No        GO  TO  400  ^*®'         °^^  question  is  about  health 

the  welfare  agency  in  addition  to  you            343.  Someone  receiving  A.F.D.C.  may  '°~^^- 

regular  A.F.D.C.  payment.)                            get  up  to  $50  for  child  support  each  ^^^"8  1992.  did  (CHILD)'s  (father/ 

How  much  child  support  did  you            month  in  addition  to  A.F.D.C.  This  mother)  actually  have  health  Insurance 

actually  receive  altogether  in  1992       money  is  sometimes  called  a  bonus  or  ^*^  covered  (CHILD)— through  an 

for  (NAME  ALL  COVERED                   a  pass  through.  This  child  support  ^^°'  *  ™gul"  insurance  poUcy.  or 

CHILDREN)?                                         bonus  may  come  with  an  A.F.D.C.  check  some  other  plan? 

ENTER  AMOUNT  S or  in  a  separate  check.  PROBE:  FOR  MOST  OF  1992? 

334.  So  you  received  (Total  amoimt            Between  January  1  and  December  31,  y       GO  TO  376 
from  333)  dollars  altogether  in  1992.  Is       1992,  was  any  child  support  passed  on 

this  correct?                                                to  you  by  A.F.D.C.  for  (CHILD)?  No      GO  TO  376 

Yes    SKIP  TO  340                                         "^«*  1  SECTION  3B— REASON  FOR  NO 

No                                                                No  •••• 2  LEGAL  AGREEMENT 

chUd^u?ot'l?u^'cSv  re^iJld  !n         oSerTs^fy)  liZl":::::::::        I  376.  youngest  child  on  roster 

child  support  you  acfuayfy  received  in            ,,,  ^^^j                     ,,        ,  IS  REFERENCE  CHILD. 

1992?                                                             344.  (The  next  quesUons  ask  about  the  ,    .          ,      ,                    .         .  , . 

ENTER  AMOUNT  S .                   amount  of  child  support  you  received  "  "*®™  »  r7l?„  .^'"!"*  *'*°"*  ^^^^ 

340.  The  next  questions  are  about            during  1992.  Please  include  any  child  «"PPort  for  (CHILD)  Pendmg  now? 

health  insurance.                                        support  forwarded  to  you  by  a  court,  or  /.*"                         ]       ^^  lu  4uu 

Does  the  child  support  (agreement)          *  T^"*  "'PP*''^  ?^°"^'"!rl!?f  ".'^'  DK  Because 

say  who  is  supp'o'sed  to^vide            B^Z^n^lS^^^^Z^^CzT'  Chn^E^force- 
health  insurance  for  (NAME  ALL         foo^^fi  ^^^^^^^  ^  f^  December  31. 

COVERED  CHILDREN)?                          ^^^'  '^'^  y°"  °'^"°^^>'  '^^'"^  °Py  ^''<*  A  F  DC  Of. 

v_-                                                         support  payments— even  one— for  ^'^ •"'"•  r 

in    «;ifTPTn-»^9                                   (CHILD)?  fice  may  have 

No    SKIP  TO  342                                        y^^                          ^  filed  papers         3 

341  According  to  the  (agreement),-  jsjo  ...".!!!!!!!!!..."!!.    2  IF  341=1  GO  TO 

who  was  supposed  to  provide  health                    045  ELSE  GO  ^^^'  ^®™  ^^  some  reasons  a  parent 

insurance  for  (NAME  ALL  COVERED                                               jq  355  might  not  have  a  legal  arrangement 

CHILDREN)?                                                    Other  (Specify)       3  GO  TO  355  about  child  support.  Please  tell  me 

Respondent  for  all  children   ...          1                    r      j'  which  of  these  reasons  describe  why 

Other  parent  for  all  children  ..           2                         "  you  do  not  have  a  legal  arrangement 

Both  parents  for  all  children  ..          3        345.  How  much  child  support  did  you  about  child  support  for  (CHILI)). 

Parents   each   cover   different                actually  receive  altogether  in  1992  for  PROBE:  Was  that  a  reason  you  did 

children  4    (CHILD)?  not  have  a  legal  arrangement  about  child 

Not  specified  in  the  award   ....          5       ENTER  AMOUNTS support? 

YES     NO      DK      REF 

A.  Did  you  not  have  a  child  support  order  because  (IF  AGE  CHILD  >  17)  (CHILD)  was  too  old  for    1          2         3         4 
child  support. 

B.  Did  you  not  have  a  child  support  order  because  (CHILD)  stays  with  (his/her)  (father/mother)    12         3         4 
part  of  the  time. 

C.  Did  you  not  have  a  child  support  order  because  (CHILD)'S  (father/mother)  provides  what  (he/     12         3         4 
she)  can. 

D.  Did  you  not  have  a  child  support  order  because  you  did  not  feel  the  need  to  get  legal,  that  is  go    1         2         3         4 
to  court. 

E.  Did  you  not  have  a  child  support  order  because  you  aid  not  want  (CHILD)  or  yourself  to  have    12         3         4 
contact  with  (CHILDl's  (father/mother). 

F.  Did  you  not  have  a  child  support  order  because  you  did  not  want  (Child)*s  (father/mother)  to 
pay  child  support. 

G.  Did  vou  not  have  a  child  support  order  because  (CHILD)'s  (father/mother)  could  not  afford  to    1  2         3         4 
pay  child  support. 

H.  Did  you  not  have  a  child  support  order  because  (IF  R=FEMALE)  you  did  not  have  a  legal  rul-     12         3         4 

ing  about  who  the  father  was.  that  is  you  did  not  legally  establish  paternity. 
I.  Did  you  not  have  a  child  support  order  because  you  could  not  locate  (CHILD)'s  (father/mother).      12         3         4 
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378.  Why  did  you  not  have  a  legal 
agreement  about  child  support  for 
(CHILD)? 

FIELD  CODE  OTHERS 

Other  parent  in       1       GO  TO  400 

jail/prison 
Other  parent 

died  before 


2  END  INTER- 
VIEW 

3  GO  TO  400 


other  reaso^  you  did  not  have  a  legal 
agreement  br  court  order  about  child 
support  fo^  (CHILD)? 

Yes 

I  TO  400 
it  was  that? 
}DE  OTHERS 
1 


4 
5 


GO  TO  400 
GO  TO  400 


1992 

Other  parent 
lives  in  an- 
other country 

Split  custody 

Respondent  able 
to  support  the 
chUd 

Recently  sepa> 
rated 

Other  (Speci- 
fy)  

379.  Other  than  the  reasons  you  have 
already  told  me  about,  was  there  any 


6  GO  TO  400 

7  GO  TO  400 


No 

380. 

FIELDI 

Other  palrent  in 
jail/prison 

Other  parent 
died  before 
1992 

Other  parent 
lives  ih  an- 
other I  lountry 

Split  cui  tody 

Responc  ant  able 
to  sup  port  the 
child 

Recentl)  sepa- 
rated 

Other  (%>eci- 
fy). 


A.  Were  you  in  contact  about  finding  the  other  pareit  1 

B.  Were  you  in  contact  about  (IF  RsFEMALE)  gettin 
establishing  paternity. 

C.  Were  you  in  contact  about  getting  a  legal  agreement 
child  support. 

D.  Were  you  in  contact  about  collecting  child  suppo^ 

E.  Were  you  in  contact  about  changing  the  amount 
required  to  pay. 

F.  Were  you  in  contact  about  getting  an  agreement 
ance. 

G.  Were  you  in  contact  about  getting  A.F.D.C.  or  Meilicaid 


405.  In  what  year  did  you  last  have 
contact  with  one  of  these  agencies? 
19 


A.  Did  you  have  Medicaid  or  any  other  state  provided 

B.  Did  you  receive  any  food  stamps? 

C.  Did  you  receive  any  A.F.D.C.  or  A.D.C.  payments  ' 


SECTION  5— AGREEMENT  ABOUT 
CUSTODY  AND  VISITATION 

501.  The  next  questions  are  about  the 
relationship  between  (CHILD)  and  (his/ 
her)  (father/mother). 

Does  (CHILD)'s  (father/mother)  have 

visitation  privileges? 
Yes 
No    GO  TO  503 

502.  Did  you  ever  go  to  court,  before 
a  judge,  or  through  a  legal  process  to 
make  the  visitation  privileges  legal? 

Yes 
No 

503.  Sometimes  children  live  with 
each  parent  for  part  of  the  time.  This  is 
called  Joint  physical  custody. 


GO  TO  400 

END  INTER- 
VIEW 

GO  TO  400 


4  GO  TO  400 

5  GO  TO  400 


6  GO  TO  400 

7  GO  TO  400 


SECTION  4— HELP  GETTING  SUPPORT 

400.  Have  you  ever  contacted  a  child 
support  enforcement  or  4D  ofRce,  a 
department  of  social  services,  a  welfare 
office,  or  any  state  or  local  government 
agency  about  anything  to  do  with  child 
support? 

Yes    GOTO 402 

No 

401.  Have  you  ever  been  contacted  by 
one  of  these  agencies  about  anything  to 
do  with  child  support? 

Yes 

No    IF  400-1  GO  TO  402,  ELSE  GO 
TO  406 

402.  Which  of  the  following  things 
did  you  have  contact  about: 


YES     NO     DK     REF 


a  legal  ruling  about  who  the  father  is,  that  is    1 

or  coiut  award  for  the  other  parent  to  pay    1 

that  the  other  parent  owed 1 

of  child  support  the  other  parent  was  legally    1 

for  the  other  parent  to  provide  health  insur-    1 

1 


2 
2 


2 
2 

2 

2 


3 
3 

3 

3 


406.  Na  t,  thinking  about  the 
govemme  it  programs  that  help  families 
with  chile  ren,  between  Januaiy  1  and 
December  31, 1992: 


YES     NO     DK     REF 


health  insurance  coverage  at  any  time? 1 

I 

1 


2 
2 
2 


3  4 
3  4 
3  4 


Did  a  c(  urt  or  judge  ever  give  you  and 
(CHIlb)'s  (father/mother)  joint 
physi  :al  custody? 

Yes 

No 

504.  Joi  It  legal  custody  of  a  child 
means  th9  both  parents  have  the  right 
to  help  n^ke  decisions  about  the  child 

Did  a  c(  urt  or  judge  ever  give  you  and 
(CHn  D)'s  (father/mother)  joint  legal 
auto  iy? 

Yes 

No 


SECTION  6— PARENT-CHILD 
CONTACT 

601.  Did  you  and  (CHILD] 's  (father/ 
mother)  live  in  the  same  state  during 
1992? 

PROBE  IF  NEEDED:  As  far  as  you 
know,  did  you  live  in  the  same  state 
during  most  of  1992? 

Yes    GO  TO  603 

No 

602.  In  what  state  did  (CHILD)'8 
(father/mother)  live  during  1992? 

PROBE  IF  NEEDED:  Where  did  (he/ 
she)  live  during  most  of  1992? 

ENTER  NAME  OF  STATE 

Outside  of  the  United  States 
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603.  Did  either  you  or  (CHILD)  have 
any  kind  of  contact  at  all  with  (CHILD)'s 
(fother/mother)  during  1992? 

Yes 

No    GO  TO  700 

604.  Did  (CHILD)  spend  time  with 
(his/her)  (father/mother)  on  at  least  one 
day  in  1992? 

Yes 


No    SKIP  TO  611 

605.  Including  birthdays,  holidays 
and  vacation  days,  between  January  1, 
1992  and  December  31, 1992,  on  how 
many  days  altogether  did  (CHILD) 
spend  time  with  (his/her)  (father/ 
mother)? 

PROBE  IF  NEEDED:  ON  HOW  MANY 
DAYS  EACH  WEEKEND  WAS 


THAT.  WOULD  THAT  BE  FRIDAY. 
SATURDAY  AND  SUNDAY? 


611.  (Other  than  the  child  support 
you  told  me  about,  between)  January  1 
and  December  31, 1992  did  (Uie 
children's)  (father/mother)  do  any/of  the 
following  for  (NAME  ALL  COVH^ED 
CHILDREN): 


YES     NO     DK     REF 


A.  Give  any  birthday,  holiday  or  othar  gifts  to  (CHILD/the  children i 

B.  Provide  clothes  (IF  REFERENCE  CHILD  OR  ANY  CHILD  W/  AGREE  ■  1  has  AGE  <4.  diapers.)    1 
or  shoes  for  (NAME  ALL  COVERED  CHILDREN). 

C.  Provide  food  or  groceries  REFERENCE  CHILD  OR  ANY  CHILD  W/  AGREE  >  1  has  AGE  <  2  or    1 
formula)  for  (NAME  ALL  COVERED  CHILDREN. 

D.  Pay  for  child  care  or  summer  camp j 

E.  Pay  for  medical  expenses,  such  as  medicine  or  visits  to  the  doctor  or  dentist,  other  than  health    1 
insurance. 


2 
2 


2 
2 


SECTION  7— BACKGROUND 
QUESTIONS 

700.  CHECK  ITEM:  Current  martial 
status? 

Never  Married  ..  1  END  INTER- 
VIEW 

Currently  Mar-  2  GO  TO  701 
ried. 

Divorced  3  GO  TO  702 

Separated  4  GO  TO  703 

Widowed  5  GO  TO  704 

701.  Last,  I  have  a  couple  of 
background  questions.  Have  you  been 
married  before  or  is  your  cxirrent 
marriage  your  flrst  marriage? 

Married  before  ..    1  GO  TO  705 
First  marriage  ...    2  GO  TO  720 
Other 3  END  INTER- 
VIEW 

702.  Last,  I  have  a  couple  of 
background  questions.  Have  you  been 
married  more  than  once? 

Yes    GO  TO  705 
No      GO  TO  705 

703.  Last,  I  have  a  couple  background 
questions.  In  what  year  did  your 
separation  take  place? 

19 GO  TO  706 

704.  Last,  I  have  a  couple  of 
background  questions.  Have  you  ever 
been  divorced? 

Yes,  divorced  ....    1      GO  TO  705 
No 3    END  INTER- 
VIEW 

705.  In  what  year  did  your  (most 
recent)  (divorce)  take  place? 

19 

706.  What  was  the  year  of  that 
marriage 

19 

707.  At  the  time  you  separated,  were 
you  working? 

Yes    GO  TO  708 


No      GO  TO  709 

708.  Were  you  working  35  hours  or 
more  per  week  or  less  than  35  hours  per 
week? 

35  hoius  or  1  GO  TO  710 

more. 
Less  than  35  2  GO  TO  710 

hours. 

709.  Did  you  work  at  anv  time  during 
the  five  years  before  your  last 
separation? 

Yes    GO  TO  710 
No      GO  TO  701 

710.  CHECK  ITEM: 

Total  Number  of  kids  in  household: 

One 1  GO  TO  711 

Other 2  GO  TO  710 

711.  Is  (CHILD)  from  (the  marriage 
before  this  one)? 

Yes  1  END  INTER- 
VIEW 

No 2  END  INTER- 
VIEW 

712.  Which  of  your  children  living 
here  are  from  (the  marriage  before  tms 
one)? 

None    END  INTERVIEW 
All       END  INTERVIEW 

Annual  Number  of  Respondents: 
56.000. 

Annual  Frequency:  1. 

Average  Burden  Hours  per  Response: 
.0241. 

Burden  Hours:  1.350. 

Dated:  December  22, 1993. 

Lairy  Guerrero. 

Deputy  Director,  Offlce  of  Information 
Syitems  Management. 

(FR  Doc.  93-31968  Piled  12-30-93;  8:45  am] 
BtUMQ  COOK  4ia4-ei-ll 


INTERSTATE  COMMERCE 
COMMISSION 

Intant  To  Engaga  In  Companaatad 
Intarcorporata  Hauling  Oparationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

Parent  Corporation 

Inland  Container  Corporation.  Delaware. 
4030  Vincennes  Road.  Indianapolis. 
IN  46268-0937. 

WhoUy  Owned  Subsidiaries  Which  Will 
Participate  in  the  Operations  and  State* 
oflncorporation 

Crockett  Container  Corporations. 
California 

El  Morro  Corrugated  Box  Corporation, 
Delaware 

El  Morro  Corrugated  Box  Corporation. 
Puerto  Rico 

Georgia  Kraft  Company.  Delaware 

Inland  Container  Corporation 
Fotmdation.  Inc..  Indiana 

Inland  Container  FSC  Inc..  United 
States  Virgin  Islands 

Inland  Corrugados  de  Mexico.  S.A.  de 
CV..  Mexico  Qty.  D.F. 

Inland  de  Mexico  Holding  Co..  S.A.  de 
C.V..  Mexico  City,  D.F. 

Inland  International  Holding  Company, 
Delaware 

Inland  Paper  Company.  Inc..  Indiana 

Inland  Real  Estate  Investments.  Inc.. 
Indiana 

King  Container  Company.  California 

Pakway  Container  Corporation.  Indiana 
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Sabine  River  &  Northern  Railroad 

Company,  Texas 
Sidney  L.  Strickland,  |r., 
Secretary. 

[FR  Doc.  93-32045  Filed  12-30-93;  8:45  am] 
BILLINQ  coot  TVIB-OI-M 


DEPARTMENT  OF  JUSTICE 

Onig  Enforcement  Administration 

Controlled  Substances:  Established 
1 994  Aggregate  Production  Quota 

AGENCY:  Drug  Enforcement 
Administration,  DO]. 
action:  Notice  of  established  1994 
aggregate  production  quotas. 

SUMMARY:  This  notice  establishes  1994 
aggregate  production  quotas  for 
controlled  substances  in  Schedule  I  of 
the  Controlled  Substances  Act. 
DATE:  This  order  is  effective  January  3, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington.  DC  20537.  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(CSA)  (21  U.S.C.  826)  requires  that  the 
Attorney  General  estabUsh  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedule  I  and  11  each 
year.  This  responsibility  haS  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations. 

On  October  8, 1993,  a  notice  of  the 
proposed  1994  aggregate  production 
quotas  for  certain  Schedule  I  controlled 
substances  was  published  in  the  Federal 
Register  (58  FR  52510).  All  interested 
persons  were  Invited  to  comment  on  or 
object  to  these  proposed  aggregate 
production  quotas  on  or  before 
November  8, 1993.  No  comments  or 
objections  were  received. 

This  notice  is  not  a  significant 
regulatory  action  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  the  Executive 
Order  12612  and  it  has  been  determined 
that  this  matter  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  of  and  intent  of  the  Regulatory 
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Flexibility  Afct,  5  U.S.C.  601  et  seq.  The 
establishmeilt  of  annual  production 
quotas  for  Sc^iedules  I  and  11  controlled 
substances  is  mandated  by  law  and  by 
the  international  commitments  of  the 
United  Statei  Such  quotas  impact 
predominantly  upon  major 
manufactureis  of  the  affected  controlled 
substances.  | 

Therefore,  kinder  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  ControJIed  Substances  Act  of 
1970  (21  U.SlC.  826)  and  delegated  to 
the  AdminisI  rator  by  §  0.100  of  title  28 
of  the  Code  c  f  Federal  Regulations,  the 
Administrator  of  the  DEA  hereby 
establishes  tl)e  1994  aggregate 
production  q  notes  for  the  following 
controlled  si  bstances,  expressed  in 
grams  of  anh  .^drous  base,  be  established 
as  follows: 


Basic  dass 


4-Methoxyamp  letamine 
3-Methytfentaryl 
Cathinone  . 


Established 

1994  quotas 

(In  grams) 


10 

10 

2 


Dated:  Dece  aber  22, 1993. 
Stephen  H.  Gieene, 
Acting  Admintstrator  of  Drug  Enforcement. 
(FR  Doc.  93-3^003  Filed  12-30-93;  8:45  am) 

BILUNO  CODE  < 


DEPARTMEMT  OF  LABOR 

Office  of  th4  Secretary 

Glass  Ceilln  i  Commission;  Open 
Meeting 

SUMMARY:  Pi  rsuant  to  Title  II  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  section  9  of  the  Federal 
Advisory  Co  nmittee  Act  (FACA)  (Pub. 
L.  92-462,  5  U.S.C.  app.  11)  a  Notice  of 
establishme]|t  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30, 1992  (57 
FR  10776).  Rirsuant  to  section  10(a)  of 
FACA,  this  i|  to  announce  a  meeting  of 
the  Commission  which  is  to  take  place 
on  Thursday.  February  10, 1994.  The 
purpose  of  Uke  Commission  is  to,  among 
other  things,  focus  greater  attention  on 
the  importai  ce  of  eliminating  artificial 
barriers  to  the  advancement  of 
minorities  ai  id  women  to  management 
and  decisior  making  positions  in 
business.  Tl;  9  Commission  has  the 
practical  tas :  of: 

(a)  Condu(  :ting  basic  research  into 
practices,  pc  licies,  and  manner  in 
which  mana  ;ement  and  decisionmaking 
positions  in  susiness  are  filled; 

(b)  Conducting  comparative  research 
of  businesses  and  industries  in  which 


minorities  and  women  are  promoted  or 
are  not  promoted  to  management  and 
decisionmaking  positions:  and 

(c)  Recommending  measures  designed 
to  enhance  opportunities  for  and  the 
elimination  of  artificial  barriers  to  the 
advancement  of  minorities  and  women 
to  management  and  decisionmaking 
positions. 

Time  and  place:  The  meeting  will  be  held 
on  Thursday,  Febmary  10, 1994  from  3  p.m. 
until  6  p.m.  at  the  Hotel  Intercontinental, 
251  S.  Olive  Street,  Los  Angeles,  California 
90012. 

Agenda:  The  agenda  for  the  meeting  is  as 
follows:  Introduction  of  Commissioners, 
Review  of  Hearing  Agenda.  Review  Briefing 
Book,  Discussion  of  Rules  of  Procedure. 
Report  on  Research,  Discussion  of  Perkins- 
Dole  Award,  Discussion  of  Final  Report. 

There  will  be  a  15  minute  break  in  the 
meeting  between  4:30  p.m.  and  4:45  p.m. 

Public  participation:  The  meeting  will  be 
open  to  the  public.  Seating  will  be  available 
on  a  first-come,  first-served  basis.  Seats  will 
be  reserved  for  the  media.  Disabled 
individuals  should  contact  the  Commission 
no  later  than  February  1, 1994,  if  special 
accommodations  are  needed.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  twenty  (20)  copies  to 
Ms.  Joyce  D.  Miller,  Executive  Director,  Glass 
Ceiling  Commission,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.,  room 
S-2233,  Washington,  DC  20210,  postmarked 
no  later  than  February  1, 1994. 

For  further  information  contact:  Ms.  Joyce 
D.  Miller,  Executive  Director.  Glass  Ceiling 
Commission,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  room  S-2233, 
Washington,  DC  20210,  (202)  219-7342. 

Signed  at  Washington,  DC,  this  27th  day  of 
December  1993. 
Robert  B.  Reich, 
Secretary  of  Labor. 

(FR  Doc.  93-32083  Filed  12-30-93;  8:45  am] 
BlUJfM  CODE  4610-33-M 


Glass  Ceiling  Commission;  Open  Site 
Hearing 

SUMMARY:  Pursuant  to  title  II  of  the  Civil 
Rights  Act  of  1991  (Pub.  L.  1-2-166)  and 
section  9  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  92-462, 
5  U.S.C.  app.  n)  a  Notice  of 
establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30, 1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FACA,  this  is  to  aimounce  a  public 
hearing  of  the  Commission  which  is  to 
take  place  on  Friday,  February  11, 1994. 
The  purpose  of  the  Commission  is  to, 
among  other  things,  focus  greater 
attention  on  the  importance  of 
eliminating  artificial  barriers  to  the 
advancement  of  minorities  and  women 
to  management  and  decisionmaking 
positions  in  business.  The  Commission 
has  the  practical  task  of: 


(a)  Conducting  basic  research  into 
practices,  policies,  and  manner  in 
which  management  and  decisionmaking 
positions  in  business  are  filled; 

(b)  Conducting  comparative  research 
of  businesses  and  industries  in  which 
minorities  and  women  are  promoted  or 
are  not  promoted  to  management  and 
decisionmaking  positions;  and 

(c)  Recommending  measures  designed 
to  enhance  opportunities  for  and  the 
elimination  of  artificial  barriers  to  the 
advancement  of  minorities  and  women 
to  management  and  decisionmaking 
positions. 

Time  and  place'  The  hearmg  will  be  held 
on  Friday  February  11, 1994  from  8  a.m. 
until  6  p  m  in  the  Los  Angeles  County  Board 
of  Supervisors  Hearing  Room,  rtram  381B. 
Kenneth  Hahn  Hall  of  Administration,  500 
West  Temple  Street.  (Comer  of  Temple  and 
Grand),  Los  Angeles,  California  90012. 

Issues:  Testmiony  should  highlight 
successful  initiatives  and/or 
recommendations  for  addressing  the  areas 
discussed  below.  The  Commission  is 
especially  interested  in  hearing  about 
procedures,  practices  and  systems  that  have 
been  put  in  place  to  make  sure  that  goals  are 
achieved  in  work  force  diversity. 

Recruitment:  What  systems  are  in  place  to 
ensure  that  external  recruiting  for 
decisionmaking  positions  will  produce  a 
pool  of  applicants  which  provides 
opportunities  for  minorities  and  women? 
Similarly,  does  the  process  for  considering 
promotion  of  turrent  employees  to 
decisionmaking  positions  ensure 
consideration  of  minorities  and  women? 

Developmental  practices  and  credential 
building  experiences:  How  are  minorities  and 
women  ensured  that  they  will  be  given  the 
kinds  of  e.xperiences  that  will  make  them 
competitive  for  decisionmaking  positions, 
including  not  only  advanced  education,  but 
also  developmental  assignments  such  as  to 
corporate  committees  and  task  forces,  special 
projects,  etc. 

Accountability  for  equal  employment 
opportunity  responsibilities:  How  are  senior 
level  executives,  line  managers,  and 
corporate  decision  makers  held  accountable 
for  EEO  responsibilities? 

Compensation  systems:  How  is  the  total 
compensation  pwckage  including  bonuses, 
stock  options  and  other  incentives  evaluated 
for  fairness  for  minorities  and  women?  How 
is  the  appraisal  system/performance  rating 
system  protected  from  subjective  decisions 
which  impact  compensation?  Do 
management  and  supervisor}-  compensation 
systems  depend  u;>on  or  reward  managers' 
achieving  work  force  diversity  goals,  and,  if 
so.  how  does  that  work? 

Placement  patterns:  What  kind  of 
monitoring  is  done  to  ensure  that  minorities 
and  women  are  placed  in  the  line  positions 
that  will  provide  better  opportunity  for 
promotion  to  decisionmaking  positions? 

Testimony  on  successful  initiatives  may 
include  discussion  on  the  elements  above 
and  how  other  factors  arc  combined  to  create 
a  complete  initiative  resulting  in  the 
advancement  of  minorities  and  women. 


Agenda:  The  agenda  for  the  meeting  is  as 

follows: 

8  a.m.    Introduction  of  Commissioners 

8:30 am.    Welcome  t)y  govermnent  officials 

8:45  a.m.    Witnesses 

12  Noon    Lunch  break 

1:30-4  p.m.    Witoesses 

4:30  pm.    Open  microphone  session 

Public  participation:  The  hearing  will  be 
open  to  the  public.  Seating  will  be  available 
on  a  first-come,  first-serve  basis.  Seats  will  be 
resen-ed  for  the  media  Disabled  individuals 
should  contact  the  Commission  no  later  than 
February  1, 1994,  If  special  accommodations 
are  needed. 

Individuals  or  organizations  wishmg  to 
testifj'  orally  must  provide  written  testimony 
or  an  executive  summary  of  testimony  in 
advance  of  the  hearing.  Send  Twenty  (20) 
copies,  postmarked  on  or  before  January  25, 
1994.  to:  Ms.  Joyce  D.  Miller,  Executive 
Direaor,  Glass  Ceiling  Commission.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  S-2233,  Washington,  DC 
20210. 

The  written  testimony  must  contain  the 
following  information: 

(1)  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

(2)  The  capacity  in  which  the  person  will 
appear; 

(3)  The  approximate  amount  of  time 
requested  for  presentation, 

(4)  The  issues  that  will  be  addressed. 

(5)  Twenty  (20)  copies  of  testimony  or 
executive  summary.  (Written  material  may  be 
longer  in  length  than  oral  comments  ) 

As  many  people  as  time  allows  will  be 
permitted  to  testify.  The  amount  of  time 
requested  for  each  presentation  will  he 
reviewed  in  light  of  the  number  of  persons 
or  groups  wishing  to  appear,  To  provide  all 
intefested  parties  an  opportunity  to  present 
their  views,  the  Glass  Ceiling  Commission 
may  impose  an  appropriate  time  restriction 
for  each  presentation  or  limit  presentations  to 
only  one  person  for  an  organization  or  group. 

A  videotape  may  be  made  of  the  hearing, 
and  minutes  of  the  hearing  will  be  taken. 

Materials  submitted  at  this  hearing  should 
not  be  submitted  at  any  subsequent  Glass 
Ceiling  Commission  bearings. 

Those  mdividuals  or  organizations  wishing 
to  submit  written  statements,  but  not  testify 
orally,  should  send  twenty  (20)  copies  to  Ms. 
Joyce  D.  Miller,  Executive  Director,  Glass 
Ceiling  Commission,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW..  room 
S-2233,  Washington,  DQ  20210.  Written 
statements  should  be  postmarked  on  or 
before  January-  25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joyce  D.  Miller,  Executive  Director, 
Glass  Ceihng  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  S-2233, 
Washington,  DC  20210,  (202)  219-7342. 

Signed  at  Washington.  DC,  this  27th  day  of 
December  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  93-32081  Filed  12-30-93;  845  am) 

WLUNO  CODE  4610-2»-M 


Employment  Standards  Administration 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcabie  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify-  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary-  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
Impractical  and  contrary  to  the  pubhc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earher  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 


part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  WageT^eterminations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  Usted 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Massachusetts: 

MA930001  (Feb.  19. 1993) 

MA930002  (Feb.  19. 1993) 
Pennsylvania: 

PA930004  (Feb.  19, 1993) 

Volume  11: 

None 

Volume  in. 

Arizona: 
AZ930006  (Aug.  27.  1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts. 


includii  ig  those  noted  above,  may  be 
found  i:  i  the  Government  Printing  Office 
(GPO)  c  ocument  entitled  "General  Wage 
Determi  nations  Issued  Under  The  Davis- 
Bacon  /  Jid  Related  Acts".  This 
publica'  ion  is  available  at  each  of  the  50 
Regiona  Government  Depository 
Libraries  and  many  of  the  1.400 
Govemi  :ient  Depository'  Libraries  across 
the  couj  itry.  Subscriptions  may  be 
purchas  ed  from:  Superintendent  of 
Documt  nts,  U.S.  Government  Printing 
Office. '  Vashington.  DC  20402.  (202) 
783-32;  8. 

When  ordering  subscription(s).  be 
sure  to  !  pecify  the  State(s)  of  interest, 
since  sinscriptions  may  be  ordered  for 
any  or  4^  of  ths  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  anniJal  edition  (issued  on  or  about 
January ll)  which  includes  all  current 
general  Ivage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular '  veekly  updates  will  be 
distribu  ed  to  subscribers. 


Signed 


December 
AlanL. 

Director, 
[PR  Doc. 

BILUNQ 


at  Washington,  DC.  this  23rd  day  of 
1993. 


I  loss. 

Division  of  Wage  Determinations. 
93-32051  Filed  12-30-93;  8:45  am] 

4510-27-M 


C(lO€' 


Employ  nent  and  Training 
Admlnh  Iratlon 

[TA-W-J  9,097] 

FD  Ser\  lc««,  Inc.,  Casper,  WY; 
Ditmist  al  of  Application  for 
Recons  deration 

Pursu  mt  to  29  CFR  90.18  an 
applical  on  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustnient  Assistance  for  workers  at 
FD  Services.  Incorporated.  Casper, 
Wyoming.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  im  lortantly  on  the  Department's 
determi  lation.  Therefore,  dismissal  of 
the  app  ication  was  issued. 

TA-W-  !9.097;  FD  Services. 

Inc(  rporated  Casper.  Wyoming 
(Dei:ember  17, 1993) 

APPENDIX 


Petitioner  (union/workers/firm) 

Shaae/Allied,  Inc.  (Workers) 

Tetra-PaK,  Inc.  (Workers)  

Continental  Airlines  (Workers) 

J.M.  HuberCorp.  (Co.) 

Exolon-Esk  Co.  (USWA)  


Location 


Petersburg,  WV 
Minneapolis,  Mt 
Denver,  CO  . 
Houston,  TX 
Tonawanda,  NY 


Signed  at  Washington.  DC.  this  21st  day  of 
December  1993. 
Marvin  M.  Fooks. 

Director,  Office  of  Adjustment  Assistance 
(FR  Doc.  93-32085  Filed  12-30-93;  8:45  am] 

BILUNO  CODE  4510-4(MN 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  January  13, 1994. 

Interested  persons  are  invited  to 
submit  written  Comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  13, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC.  this  20th  day  of 
December  1993. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Date  re- 
ceived 


12/20/93 
12/20/93 
12/20/93 
12/20/93 
12/20/93 


Date  of  pe- 
tition 


12/06/93 
12/01/93 
12/02/93 
12/06/93 
12/22/93 


Petition 
No. 


29,327 
29.328 
29.329 
29.330 
29.331 


Articles  produced 


Business  Forms. 

Liquid  Filling  Machines. 

Aircraft  Maintenance. 

Oil  and  Gas. 

Aluminum  Oxide  &  Silicon  Carbide. 
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Peotjoner  (uniorvwofkers/tirm) 

Recycled  Alum«num  Metats  Co.  (Co.)  ... 

CIS  Connector  Division  (Workers)  

Wasntngton  Scientific,  Ino.  (IBT)  

Restaura.  inc.  (Workers)   

Wiiiiamette  industnal  Forms  Div  (Wonc- 
-ers). 

Union  Texas  Petroleum  (Woncers) 

Lockheed  Corp  /Fort  Wortt>  Co.  (Work- 
ers). 

Tuboscope  Pipeline  Services  (Workers) 

MoDii  Corp.  Research  &  Dev  (Co.)  .... 

OisKen  Services  (Workers) 

Eliion  Turbomachmary  Co.  (USWA) 

Philips  Lighting  Co.  (lUE)  

Aiiiant  Techsystems.  »r>c.  (Workers) 

Can^o  Products  &  Services  (Workers) 

Pennington  Seismic  Exchange  (Work- 
ers) 

Pennington  Seismtc  Exchange,  inc. 
'Worke'si 

Votjii  Corp.'Researcn  &  Dev  <Co ; 


T 


Locaoon 


DaHesport,  WA 

New  Hope,  NM  

Long  Lake.  MN  

Wer>t2viile.  MO 

Beaverton.  OR  

Mkliand.  TX 

Abitene.  TX    

Houston.  TX 

Pnnceton.  NJ  

Ogdensburg,  NY  ... 

Jeannette,  PA   

Fairmont.  WV  

Hopkins,  MN  

Houston.  TX  

Tulsa,  OK    

Oklahoma  City  OK 

PaufsDoro.  Nj 


Date  re- 
ceived 


12/20/93 
12/20/93 
12/20/93 
12/20«3 

12/20/93 

12/20/93 
12/20/93 

12^/93 

12/20/93 
12/20/93 
12/20/93 
12/20/93 

12/20/93 
12/20/93 
12/20/93 

12/20/93 

12/20/93' 


Dateofpe- 
tltk>n 


12/07/93 
12A>3^3 
11/30/93 
1000/93 
11/02/93 

n.'29/93 
12A)8/93 

12/06/93 
12/06/93 
12'0l/93 
12/10/93 
12/09/93 
12/10/93 
12/10/93 
11/23/93 

11/23/93 


12/06/93 


Petition 
No. 


29.332 
29.333 
29.334 
29.335 
29.336 

29.337 
29.338 

29.339 
29.340 
29.341 
29.342 
29.343 
29.344 
29.345 
29.346 

29.347 

29.348 


ArtictM  produced 


Recyclmg  Service. 
Electronic  Components. 
Computer  Components. 
Food  Vending  Services. 
Computer  Paper. 

Oil  &  Gas  DnUing. 
Aircraft  Wire  Harnesses. 

Pipeline  Inspection  Services 

Engmeertng  &  Researctv- Ol   Gas 

Aluminum  Ingot. 

Turtxnes  and  Compressoi« 

Home  Lighting  Products. 

Munitions. 

Otifiekl  Equipment. 

Seismic  Data.  Profiles  &  Su-veys 

Seismic  Data.  Profiles  &  Surveys. 

Research  &  Dev  — OM  and  Qae 


.FR  Doc  93-32084  Filed  12-30-93  8  45  amj 

BILUNG  CODE  4S1»-«>-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Submission  ot  Proposed  Information 
Collections  to  0MB 

AGENCY:  Nauonal  Archives  and  Records 

Administration 

ACTION:  Notice  of  proposed  mformation 

co.iections  submitted  to  OMB  for 

approval 

SUMMARY:  The  National  Archives  and 
Records  Administrauon  (NARA)  is 
giving  notice  that  the  proposed 
collections  of  information  described  in 
this  notice  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Aa  and  5  CFR  part  1320 
Public  comment  is  invited  on  these 
collections. 

DATES:  Comments  should  be  submitted 

by  February  2, 1994. 

ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documentation  can  be  obtained  from  the 
Policy  and  Program  Analysis  Division 
(NAA).  National  Archives  at  College 
Park,  8601  Adelpbi  Road.  College  Park, 
SID  20704-6001. 1  elephone  requests 
may  be  made  to  (301)  713-6730. 

Written  comments  should  be  sent  to 
Director.  Policy  and  Program  Analysis 
Division  (NAA).  at  the  above  address.  A 
copy  of  the  comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 


Budget.  Attenuon.  Desk  Officer  for 
NARA,  Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Marv  Ann  Hadyka  or  Nancy  Allard  at 
(301)  713-6730. 

The  following  proposed  information 
collections  have  been  submitted  to 
OMB. 

1.  National  Historical  Publications  and 
Records  Commission  Budget  Form  (NA 
Form  17001) 

Description-  The  mformation 
collection  is  a  budget  form  used  in  lieu 
of  SF  242-A.  It  IS  part  of  a  grant 
application  prepared  by  nonprofit 
organizations  and  institutions,  state  and 
local  government  agencies.  Federally 
acknowledged  or  state  recognized 
Native  American  tribes  or  groups,  and 
individuals  to  apply  for  National 
Historical  Publications  and  Records 
Program  (NHPRC)  support  of  projects  m 
documentary  editing  and  historical 
records  preser\'ation  and  planning. 

Purpose.  The  information  is  used  for 
evaluation  of  grant  applications. 

Frequency  of  response  One  ti.me  with 
grant  application. 

Sumber  of  respondents.  200. 

Reporting  hours  per  response.  3 
hours. 

Annual  reporting  burden  hours:  600. 

Dated.  December  21. 1993. 
Trudy  Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 
IFR  Doc.  93-32006  Filed  12-30-93;  8:45  am) 

MLUNO  CODE  TS1S-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-0981 

NASA  Advisory  Council,  Mlno-ity 
Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Admmistration- 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Admmistration 
announces  a  forthcoming  meeting  of  the 
NAS.^  Advisory  Council.  Minority 
Business  Resource  Advisory  Committee 
DATES:  January  27, 1994,  9  a.m  to  4  pm 
ADDRESSES:  Ames  Research  Center.  Mail 
Auditorium.  Building  201.  Moffett 
Field,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Ralph  C.  Thomas.  ID.  Office  of 
Small  and  Disadvantaged  Business 
Utihzation,  National  Aeronautics  and 
Space  Admmistration,  room  9K70.  300 
E  Street.  S\V..  Washington.  DC  20546. 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meetirig  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows. 
—Review  of  Fiscal  Year  (FY)  1993 

MBR.AC  Activities  and 

Accomplishments 
—Priority  Issues  for  FY  1994 
— Report  of  the  Associate  Administratoi 

for  Small  and  Disadvantaged  Business 

Utilization 
—Participation  from  the  Public 


100 


Federal  Register  /  Vol.  5S,  No. 


— Chairman's  Report 
—Committee  Reports 
— Wrap-up/ Annual  Schedule  of 

Committee  Meetings. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated  December  28. 1993. 
TiiBbthy  M.  Sullivan, 

Advisory-  Committee  Management  Officer 
IFR  Doc  93-32068  Filed  12-30-93,  8:45  am] 

8ILUNC  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisor\'  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Literature  Section)  to  the 
Nauonal  Council  on  the  Arts  will  be 
held  on  January  13. 1994  from  9  a.m.  to 
5-30  p.m.  This  meeting  will  be  held  m 
room  714.  at  the  Nancy  Hanks  Center. 
1100  Peimsylvania  Avenue.  NW  , 
Washington,  EX;  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3  p.m.  to  5:30  p.m. 
for  a  policy  discussion. 

The  remainmg  portion  of  this  meeting 
from  9  p.m.  to  3  p.m  is  fof  the  purpose 
of  panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  (B)  of  section  552b 
of  title  5.  United  States  Code. 

Any  person  amy  observe  meetings,  or 
portions  thereof,  of  advisor}'  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  KW., 
Washington.  DC  20506,  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
davs  prior  to  the  meeting. 

further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Wa!  hington.  DC  20506.  or  call 
202/682-5439. 

olecember  27, 1993. 
Sabine, 
ice  of  Panel  Operation,  S'ational 


Dated 
Yvonne  M 

Director, 


Cffic 


Endot^-mei  tfor  the  Arts. 

1-32050  Filed  12- 

TS37-01-M 
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COCE 


30-93;  8:45  am] 


NATIONAL  LABOR  RELATIONS 
BOARD 

Appolntrients  of  Individuals  to  Serve 
as  Members  of  Performance  Review 
Boards 

5  U.S.d  4314(c)(4)  requires  that  the 
appoints  ents  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  publis  led  in  the  Federal  Register 
Therefore ,  in  compliance  with  this 
requiremi  mt.  notice  is  hereby  given  that 
the  indiv:  duals  whose  names  and 
position  t  ties  appear  below  have  been 
appointee  to  serve  as  members  of 
performa  ice  review  boards  in  the 
National  .abor  Relations  Board  for  the 
rating  year  beginning  October  1. 1992 
and  ending  September  30.  1993. 

Name  ani  Title 


Robert  E 

Counse 
Frank  V 

Admin 
Harold  J. 

Membe  ■ 
Yvonne  1 

Genera 
Frederick 

Board 
JohnE 
Susan 

Membe  ■ 
Gloria  Jo; 

Admin 
Nicholas 

Genera 
Barry  J 

Genera 
Joseph  E 

Secreta  y 
W.  Garret 

Counse 
Elinor  H 

theCh 
Berton  B 


Dated 
By  Direc 
John  C.  Trfesdale, 

Executive 
[FR  Doc 
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BILUNO  COO  I  784S-01-M 


(\llen — Associate  General 

Advice 
Jattle — Deputy  Director  of 
stration 
Datz — Chief'Counsel  to  Board 

Dixon— Acting  Deputy 
Counsel 

Freilicher — Chief  Counsel  to 
Ijlember 

H  ggins— Solicitor 
Ho|ik — Chief  Counsel  to  Board 

ph — Director  of 
stration 

I.  Karatinos — Acting  Associate 
Counsel.  Enf.  Lit. 
K  samey — Deputy  Associate 
Counsel.  Advice 
Vloore — Deputy  Executive 

Stack — Associate  General 
Operations-Management  ' 
Stillman — Chief  Coimsel  to 
airman 
Subrin — Director.  Office  of 
Represe  ntation  Appeals 
John  C.  T:  uesdale — Executive  Secretary 


Vash 


ington,  DC,  November  8, 1993. 
ion  of  the  Board. 


i  ecretary. 
32004  Filed  12-30-93;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  SO-261] 

Carolina  Power  &  Light  Co.;  H.B. 
Robinson  Steam  Electric  Plant,  Unit 
No.  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
a  scheduler  exemption  from  the 
requirements  of  10  CFR  part  50, 
Appendix  E.  to  Carolina  Power  &  Light 
Company  (CP&L  or  the  licensee),  for 
H.B.  Robinson  Steam  Electric  Plant. 
Unit  No.  2  (HBR),  located  in  Darlington 
County.  South  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would  allow 
temporary  relief  from  the  requirements 
of  10  CFR  part  50.  Appendix  E,  Section 
IV.F.2..  for  the  licensee  at  HBR  to 
annually  exercise  its  emergency  plan 
By  letter  dated  November  21.  1993.  as 
supplemented  November  22. 1993.  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  part  50 
Appendix  E.  to  conduct  an  annual 
exercise  of  the  HBR  Radiological 
Emergency  Plan  in  1993.  The  licensee 
had  planned  to  conduct  a  full- 
participation  exercise  involving  the 
State  of  South  Carolina  and  local 
response  organizations  on  November  30 
1993.  The  licensee  requested  that  an 
exemption  be  granted  for  the  conduct  of 
the  onsite  portion  of  the  e.xercise 
because  the  licensee  would  not  have 
sufficient  staff  to  conduct  a  meaningful 
exercise  of  the  HBR  Emergency  Plan  due 
to  resource  constraints  caused  by  an 
unscheduled  outage  to  investigate  and 
address  core  design  issues.  This 
proposed  delay  will  prevent  HBR  from 
meeting  the  requirement  to  conduct  an 
annual  exercise  of  the  HBR  Emergency 
Plan.  However,  the  licensee  proposed 
that  the  offsite  portion  of  the  exercise 
involving  the  State  of  South  Carolina 
and  local  governmental  authorities  be 
conducted  as  scheduled  on  November 
30. 1993.  The  licensee  requested  a  delay 
of  the  onsite  portion  of  the  1993  annual 
exercise  from  November  30. 1993,  to  the 
week  of  March  21. 1994.  The  request  to 
move  the  exercise  date  was  originated 
by  the  licensee  because  they  would  be 
unable  to  participate  on  November  30. 
1993.  as  a  result  of  their  involvement  at 
that  time  in  addressing  safety  issues 
identified  during  startup  after  refueling 
outage  15.  The  reactor  was  ascending  to 
full  power  operation  after  a  refueling 
outage  when  low  power  physics  testing 
revealed  an  improper  configuratioh 


emanating  from  the  design  of  the  new 
fuel.  The  new  fuel  consisted  of  44  fuel 
assemblies,  5  of  which  were  found  to  be 
configured  improperly  against  design 
specifications.  As  a  result,  the  NRC 
dispatched  an  Augmented  Inspection 
Team  to  the  site  and  the  licensee  formed 
three  investigative  teams.  The  licensee 
stated  that  all  of  these  efforts  to  develop 
corrective  actions  for  core 
reconfiguration  and  to  investigate  and 
resolve  any  industry  implications  of  fuel 
configuration  problems  diverted  focus 
and  resources.  The  oHisite  portion  of  the 
exercise  involving  the  State  of  South 
Carolina  and  local  governmental 
authorities  would  be  conducted  as 
scheduled  on  November  30, 1993.  This 
proposed  delay  will  prevent  the  licensee 
from  meeting  the  requirement  to 
annually  exercise  the  HBR  Radiological 
Emergency  Plan,  as  specified  in 
Appendix  E  to  10  CFR  part  50,  and, 
therefore,  the  licensee  requested  a 
scheduler  exemption. 

The  previous  emergency  preparedness 
exercise  at  HBR  was  successfully 
conducted  on  November  17, 1992,  and 
included  the  partial  participation  of 
State  and  local  agencies  for  notifications 
and  communications  only.  The  licensee 
had  scheduled,  planned,  and 
coordinated  the  1993  exercise  with 
participating  Federal,  State,  and  local 
agencies  for  November  30, 1993.  The 
scope  and  objectives,  and  the  final 
scenario  documentation  for  the 
November  1993  exercise  were  submitted 
to  the  NRC  on  September  13, 1993,  and 
October  14, 1993,  respectively,  which  is 
within  the  time  frame  established  for 
their  submittal  in  support  of  a 
November  1993  exercise.  In  addition, 
the  licensee  states  that  a  training 
exercise  with  the  State  of  South 
Carolina  and  local  governmental 
agencies  was  conducted  on  November 
16, 1993,  which  activated  all  emergency 
facilities  and  included  participation 
from  all  major  responder  groups. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  licensee  would  not  have 
sufficient  staff  to  meaningfully  exercise 
the  HBR  Emergency  Plan  due  to 
resource  constraints  caused  by  an 
unscheduled  outage  to  investigate  and 
address  core  design  issues. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
involve  any  measurable  environmental 
impacts  since  the  exemption  deals  with 
the  exercise  of  the  licensee's  emergency 
plan.  Plant  configuration  and  operations 
are  not  changed.  Thus,  the  proposed 
exemption  would  not  affect  the 


probability  or  consequences  of  a 
potential  reactor  accident  and  would 
not  otherwise  affect  radiological  plant 
effluents.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  only  the  emergency 
plan  exercises.  It  does  not  affect 
nonradiological  plant  effluents  and 
there  are  no  other  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  staff  has  concluded  that 
there  are  no  meas\irable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated. 

The  principal  alternative  to  the 
exemption  would  be  to  require  strict 
compliance  with  10  CFR  piart  50, 
Appendix  E,  Section  IV.F.2.,  for  the 
licensee  at  HBR  to  annually  exercise  its 
emergency  plan.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  result  in  a 
diversion  of  plant  resources  bom 
addressing  important  health  and  safety 
issues. 

Alternative  Use  of  Resources 

This  exemption  from  the  scheduled 
exercise  in  November  1993  does  not 
reduce  the  use  of  resources  since  the 
schedule  for  future  exercises  will  not  be 
affected  by  this  exemption.  The  licensee 
has  stated  it  will  conduct  the  previously 
scheduled  1994  exerdse  in  November 
1994,  as  planned.  Thus,  the  requested 
exemption  would  provide  only 
temporary  relief  from  the  requirement  to 
conduct  an  annual  exercise. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
South  Carolina  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Conunission  concludes  that  the 
proposed  action  would  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
November  21, 1993,  as  supplemented 
November  22, 1993,  which  is  available 


for  public  Inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW..  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Hartsville  Memorial 
Library,  Home  and  Fifth  Avenues, 
Hartsville,  SC  29550. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Geoifa  F.  Wunder. 

Acting  Director,  ftw/ert  Directorate  II-l. 
Division  of  Reactor  Projects— I/U,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  93-32089  Filed  12-30-93;  8:45  am] 
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[Ooeksl  Noe.  50-352, 50-3S3, 50-922] 
[00-93-22] 

Shlpmanta  of  FimI  From  Long  Island 
Powr  Authortty's  Shorehwn  Nuclaar 
Poww  Station  to  PhlladelpMa  Etoctric 
Compiany't  Umorick  Gonorating 
Station;  Issuanca  of  Diractofa 
Daciaion  Undar  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Matenal 
Safety  and  Safeguards,  has  taken  action 
with  regard  to  the  Petition  of  October  8, 
1993,  filed  by  Fred  DeVesa,  Esq.,  Acting 
Attorney  General  of  New  Jersey,  on 
behalf  of  the  New  Jersey  Department  of 
Environmental  Protection  and  Energy 
(Petitioner).  The  Petitioner  requests 
that  the  Commission:  (1)  Amend  Long 
Island  Power  Authority's  (UPA's) 
decommissioning  plan  to  specifically 
address  the  transfer  and  transport  of 
LIPA's  fuel  to  Philadelphia  Electric 
Company  (PECo);  (2)  perform  an 
Environmental  Assessment  (EA), 
pursuant  to  10  CFR  51.30,  and  make  a 
determination  based  on  the  EA, 
pursuant  to  10  CFR  51.31,  regarding  the 
proposed  transfer  and  transport  of  the 
fuel  by  barge,  fit}m  LIPA  to  PECo,  which 
addresses  the  risks  associated  with  the 
shipment  of  the  fuel  along  and  through 
New  Jersey's  coastal  zone;  (3)  perform  a 
Consideration  of  Alternatives,  in 
accordance  with  section  102(2)(E)  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  40  CFR  1509(b),  which 
addresses  alternative  means  of 
transporting  fuel  fixim  LIPA  to  PECo; 
and  (4)  immediately  stay  PECo's  June 
23, 1993,  license  amendments,  the 
Certificate  of  Compliance  regarding  the 
IF-300  issued  to  Pacific  Nuclear 
Systems,  and  LIPA's  license  and  general 
license  to  transfer  the  fuel  pursuant  to 
10  CFR  71.12  pending  completion  of  the 
above  actions  and  compliance  with  the 
consistency  process  under  the  Coastal 
Zone  Management  Act  (CZMA).  The 
Petitioner  asserted,  in  support  of  these 
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requests,  that  the  U.S.  Nuclear 
Regulatory  Commission  has  violated 
NEPA.  the  CZMA,  and  the  Atomic 
Energy  Act  by  Bllowing  the  transfer  and 
transport  of  LIPA's  fuel  to  proceed 
absent  any  consideration  of  the 
potential  effects  on  New  Jersey's  coastal 
zone,  any  case-specific  environmental 
impact  analysis,  or  any  consideration  of 
alternatives  to  the  means  of  transport. 
Specifically,  the  Petitioner  asserted  that: 
(1)  The  NRC  failed  to  consider 
altematiyes  under  NEPA  for  the 
proposed  action:  (2)  the  NRC  failed  to 
perform  an  EA  for  the  transfer  and  barge 
transport  of  LIPA's  fuel;  (3)  the  NRC's 
EA  for  PECo's  license  amendments  was 
inadequate;  (4)  the  NRC  violated  NEPA 
by  segmenting  the  approval  of  the 
transfer  and  transport  by  barge;  (5)  the 
NRC  failed  to  require  UP  A  to  obtain 
necessary  approvals;  and  (6)  the  NRC 
violated  the  CZMA  by  foiling  to  require 
necessary  consistency  reviews.  The 
Notice  of  Receipt  of  Petition  for 
Director's  Decision,  imder  10  CFR  2.206. 
was  published  in  the  Federal  Regiater 
on  October  29, 1993  (58  PR  58203). 

The  Director  of  the  OfBce  of  Nuclear 
Material  Safety  and  Safagtiards  has 
determined  to  deny  the  Petition.  The 
reasons  for  this  denial  are  explained  in 
the  "Director's  Decision  under  10  CFR 
2.206"  (DD-93-22),  which  is  available 
for  public  inspection  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC 
20555. 

A  copy  of  this  decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  GFR 
2.206(c)  of  the  Commission's 
regulations.  As  provided  by  this 
regulation,  the  decision  will  constitute 
the  final  action  of  the  Commission  25 
days  after  the  date  of  issuance  of  the 
decision  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Beraaro, 

Dinctor.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(PR  Doc  93-32031  Filed  12-30-93;  8:45  am] 
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OPnCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Priority  Foreign 
Countriea:  Requeat  for  PutMIc 
Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


ACTION:  Request  for  written  submissions 
from  the  pablic  concerning  acts, 
policies,  aQd  practices  to  be  considered 
with  respett  to  identification  of 
countries  i  nder  section  182  of  the  Trade 
Act  of  197' .  as  amended  (Trade  Act). 


StmiMARY:  Section  182  of  the  Trade  Act 
requires  th0  United  States  Trade 
Representalive  (USTR)  to  identihr 
countries  that  deny  adequate  and 
effective  piotection  of  intellectual 
property  rights  or  deny  feir  and 
equitable  market  access  to  U.S.  persons 
that  rely  on  intellectual  property 
protection  Jl9  U.S.C.  2242.)  In  addition, 
the  USTR  i }  required  to  determine 
which  of  tl  ose  countries  identified  are 
priority  foi  sign  coimtries.  Such  priority 
countries  cpuld  be  subject  to  initiation 
of  a  "special"  301  investigation. 

The  IISTK  requests  written 
submissions  from  the  public  concerning 
foreign  coqntries'  acts,  policies,  and 
practices  that  are  relevant  to  the 
decision  whether  particular  trading 
partners  should  be  identified  under 
section  189  of  the  Trade  Act. 

ission  must  be  received  on 
noon  on  Friday,  February 


DATES:  Sul 
or  before  1 
18, 1994. 
FOR 

Joseph  Pa 
USTR  for 


aiPOfWATION  COHTACT: 

ch.  Deputy  Ass^tant 
tellectual  Property  (202) 
395-6864;  Gilbert  Donahue  at  (202) 
395-6864;  br  Thomas  Robertson, 
Associate  ( leneral  Counsel  (202)  395- 
6800.  Offic )  of  the  United  States  Trade 
Representajtive. 

SUPPLEHEN^ARV  INFORMATION:  Pursuant 
to  section  182  of  the  Trade  Act  of  1974, 
as  amende!  by  the  Omnibus  Trade  and 
Competive^ess  Act  of  1988,  the  USTR 
must  identify  those  countries  that  deny 
adequate  and  effective  protection  for 
intellectual  property  rights  or  deny  feir 
and  aquitalle  maricet  access  to  U.S. 
persons  thit  rely  on  intellectual 
property  piotection.  Those  countries 
that  have  t^e  most  onerous  or  egregious 
acts,  policies  or  practices  have  me 
greatest  adverse  impact  (actual  or 
potential)  ^  relevant  U.S.  products  are 
to  be  identified  as  priority  foreign 
countries. 

The  UST  %  may  not  identify  a  country 
as  a  priorit  i  foreign  country  if  it  is 
entering  in  o  good  faith  negotiations,  or 
making  sig  lificant  progress  in  bilateral 
or  multilateral  negotiations,  to  provide 
adequate  a|id  effective  protection  of 
intellectualpropeity  rights. 

The  UST  I  must  decide  whether  to 
identify  co  mtries  as  priority  foreign 
coimtries  e  ich  year  and  issue  a  decision 
within  30  <  ays  after  publication  of  the 
National  T  ade  Estimate  (NTE)  report, 
i.e..  no  late  :  than  April  30. 1993. 


Priority  foreign  countries  are  potentially 
subject  to  initiation  of  an  investigation 
under  section  301  of  the  Trade  Act. 

Requirements  for  Submissions 

Submissions  should  include  a 
description  of  the  problems  experienced 
and  the  effect  of  the  acts,  policies,  and 
practices  on  U.S.  industry.  Submissions 
should  be  as  detailed  as  possible  and 
should  provide  all  necessary 
information  for  assessing  the  effect  of 
the  acts,  policies  and  practices.  Any 
submissions  that  include  quantitative 
loss  claims  should  be  accompanied  by 
the  methodology  used  in  calculating 
such  estimated  losses.  Comments  must 
be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  (55  FR  20593)  and  must  be 
sent  to  Dorothy  Balaban,  Special 
Assistant  to  the  Section  301  Committee, 
room  223,  600  17th  Street.  NW., 
Washington,  DC  20506,  no  later  than  12 
noon  on  Friday.  February  18, 1994. 
Because  submissions  will  be  placed  in 
a  file  open  to  public  inspection  at 
USTR,  business-confidential 
information  should  not  be  submitted. 

Public  Inspection  of  Submissions 

Within  one  business  day  of  receipt, 
submissions  will  be  placed  in  a  public 
file,  open  for  inspection  at  the  USTR 
Reading  Room,  in  room  101,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street,  NW.,  Washington.  DC 
An  appointment  to  review  the  file  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  bom  10  a.m.  to  12 
noon  and  from  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 
Gordana  S.  Eazp, 

Acting  Assistant  USTR  for  Services, 
Investment  and  Intellectual  Property. 

(FR  Doc  93-32030  Filed  12-30-93:  8:45  am] 
MUMQ  COM  91*»-«t-M 


SECURITIES  AND  EXCHANGE 
COMIMISSION 

[Releaee  No.  34-43390;  File  No.  26S-1S] 

Marfcat  Tranaactlona  Adviaory 
Committee;  Meeting 

AGENCY:  Sec\irities  and  Exchange 

Commission. 

ACTION:  Notice  of  meeting  of  the 

Securities  and  Exchange  Commission 

("Commission")  Market  Transactions 

Advisory  Committee  ("Committee"). 

SUMMARY:  This  is  to  give  notice  that  the 
Securities  and  Exchange  Commission 
Market  Transactions  Advisory 
Committee  will  meet  on  January  19, 
1994,  in  Room  1C30  at  the 
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Commission's  main  offices,  450  Fifth 
Street  NW.,  Washington,  DC,  beginning 
at  10  a.m.  The  meeting  will  be  open  to 
the  public.  This  notice  also  serves  to 
invite  the  public  to  submit  written 
comments  to  the  Committee. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  and  should 
refer  to  File  No.  265-18.  Comments 
should  be  submitted  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Drogin,  Division  of  Market  Regulation  at 
(202)  272-2775,  or  An  Burstein, 
Division  of  Market  Regulation  at  (202) 
504-2933;  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  Section  10(a)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app  10a,  the  Securities  and 
Exchange  Commission  Market 
Transactions  Advisory  Committee 
hereby  gives  notice  that  it  will  meet  on 
January  10, 1994,  in  Room  1C30  at  the 
Commission's  main  offices,  450  Fifth 
Street,  NW.,  Washington,  DC,  beginning 
at  10  a.m.  Tlie  meeting  will  be  open  to 
the  public. 

The  Committee  was  formed  under 
Section  17A(f)  of  the  Securities 
Exchange  Act  of  1934.  The  Committee's 
responsibilities  include  assisting  the 
Commission  in  identifying  State  and 
Federal  laws  that  impede  the  safe  and 
efficient  clearance  and  settlement  of 
securities  transactions  and  in  advising 
the  Commission  on  the  use  of  the 
Commission's  authority  under  the 
Market  Reform  Act  of  1990  to  adopt 
uniform  federal  rules  regarding  the 
transfer  and  pledge  of  securities. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  progress  of  the  Committee's 
subgroups  and  to  plan  the  continued 
progression  of  the  Committee's  work,  In 
addition,  the  Committee  will  discuss  the 
status  of  the  project  to  revise  Article  8 
of  the  Uniform  Commercial  Code 
undertaken  by  the  National  Conference 
of  Commissioners  on  Uniform  State 
laws. 

Dated:  December  28, 1993. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc.  93-32059  Filed  12-30-93;  8:45  am) 
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Self-Regulatory  Organlzationa; 
Applleationa  for  Unllatad  Trading 
Privllegea;  Notice  and  Opportunity  for 
Hearing;  Boaton  Stock  Exchange, 
incorporated 

December  23, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Grupo  FinancierrfSerfin  S.A.  de  CV. 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-11719) 
Detroit  Diesel  Corp. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
11720) 
Emerging  Markets  Telecommunication  Fund 
rx)mmon  Stock,  $.001  Par  Value  (File  No. 
7-11721) 
Golden  Star  Resources,  Ltd. 
Common  Stock,  SOI  Par  Value  (File  No.  7- 
11722) 
Talbots,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
11723) 
Trans  World  Airlines 
Voting  Trust  Cert.,  No  Par  Value  (File  No. 
7-11724) 
Trans  World  Airlines 
Cum.  Preferred,  SOI  Par  Value  (File  No.  7- 
11725) 
Torch  Energy  Royalty  Trust 
Common  Stock,  No  Par  Value  (File  No.  7- 
11726) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  18, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.  Washington.  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
loaathan  G.  Kats, 
Secretary. 

(FR  Doc.  93-32055  Piled  12-30-93;  8:4S  am) 
BUMO  COM  •ei»-»i-« 


DEPARTMENT  OF  TRANSPORTATION 

Applleationa  for  Certlfleataa  of  Public 
Convenience  and  Neceealty  and 
Foreign  Air  Carrier  PermKa  RIed  Under 
Subpart  Q  During  ttie  Week  Ended 
Dacambar23,1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number  49328. 

Date  filed:  December  20 , 1 993 . 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  18, 1994.     • 

Description:  Application  of 
Katmailand,  Inc.  d/b/a  Katmai  Air, 
pursuant  to  section  401(d)(1)  of  the  Act. 
and  subpart  Q  of  the  Regulations, 
applies  for  a  certificaie  of  public 
convenience  and  necessity  authorizing 
interstate  and  overseas  scheduled  air 
transportation  between  the  points  of 
Brooks  Camp,  Katmai  National  Park, 
Alaska  and  King  Salmon,  Alaska. 
PhylliaT.Kaylor, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  93-32048  Filed  12-30-93;  8:45  am) 
MUMQ  cooc  4eie-a»# 


Aviation  Procaadinga;  Agreamanta 
niad  During  the  Weak  Ended 
December  23, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49331. 

Date  filed:  December  21, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Reso/P  1493  dated 
October  19, 1993,  Middle  East-Africa 
Resos  r-l  to  r-19. 

Proposed  Effective  Date:  April  1. 
1994. 

Docket  Number:  49332. 

Date  filed:  December  21,  1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 
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Subject:  TC2  Reso/P  1485  dated 
October  1, 1993,  Europe-Middle  East 
Resos  r-l  to  r-29. 

Proposed  Effective  Date;  April  1. 
1994. 

Docket  Number:  49333. 

Date  filed:  December  21,  1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Reso/P  0611  dated 
October  8. 1993,  Europe-Japan/Korea 
Resos  r-l  to  r-54. 

Proposed  Effective  Date:  January  12, 
1994. 

Phyllis  T.Kaylor, 

Chief.  Documentary  Services  Division. 
(FR  Doc.  93-32049  Filed  12-30-93:  8:45  am) 
MLUNQ  cooe  4*io-a-p 


National  Highway  Traffic  Safety 
Administration 

[Dockat  No.  79-17;  Notice  39] 

New  Car  Assesament  Program; 
Consideration  of  a  Public  Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  This  notice  requests 
comments  on  NHTSA 's  consideration  of 
a  public  meeting  to  review  and  discuss 
issues  concerning,  and  options  for,  the 
New  Car  Assessment  Program  (NCAP) 
and  on  the  agenda  for  the  meeting.  In 
1972,  Congress  enacted  the  "Motor 
Vehicle  Information  and  Cost  Savings 
Act"  which  includes  requirements  for 
the  development  and  dissemination  of 
comparative  information  on  the 
crashworthiness  of  motor  vehicles.  In 
1978.  NCAP  with  the  primary  purpose 
of  partially  fulHlling  this  requirement. 
In  NCAP  frontal  crash  tests  of 
approximately  35  passenger  vehicles  are 
conducted  each  year  and  the  test  results 
are  made  available  to  the  public.  To  be 
responsive  to  Congress  and  to  further 
benefit  the  public,  NHTSA  is 
considering  convening  a  public  meeting 
on  the  program  to  review  the  present 
NCAP  and  to  invite  information  that 
could  improve  the  program. 
DATES:  Written  comments  on  this  notice 
must  be  submitted  no  later  than  March 
4, 1994. 

ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
numbers  set  forth  above  and  be 
submitted  (preferably  in  10  copies)  to 
the  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Submissions 
containing  information  for  which 
confidential  treatment  is  requested 
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should  be  a  ubmitted  (3  copies)  to  Chief 
Counsel.  National  Highway  Traffic 
Safety  Administration,  room  5219,  400 
Seventh  Stieet  SW.,  Washington,  DC 
20590,  andJ7  copies  from  which  the 
purportedly  confidential  information 
has  been  deleted  should  be  sent  to  the 
Docket  Section. 

FOR  FURTH»  INFORMATION  CONTACT: 
Jim  Hackney,  Office  of  Market 
Incentives.lNHTSA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  (202-366- 
1740). 

SUPPLEMENTARY  INFORMATION:  In 
December  ^993,  the  agency  submitted  a 
report  to  Congress  on  NCAP,  This  report 
can  be  found  in  this  Docket  and  is  titled 
Response  tt  the  NCAP  FY  1992 
Congressional  Requirements. 
This  report  provides; 

•  The  relults  of  an  18-month  study  to 
assess  consumer  and  media  needs  and 
preference!  for  better  understanding  and 
more  effed  ive  use  of  NCAP  data.  This 
included  a  summary  of  several 
consumer  I  ocus  group  and  media 
studies.  Th  ase  studies  indicated  that 
consumers  and  the  media  desire 
comparati^  e  safety  information  on 
vehicles,  a  simplified  NCAP  format  to 
better  und(  rstand  and  utilize  the  crash 
test  results  and  expansion  of  NCAP  to 
include  ot]  ler  crash  modes,  such  as  side 
crashes  anc  rollovers.  Plans  for 
implementing  the  findings  of  these 
studies  are  included  in  the  report. 

•  Studic  i  of  real-world  crashes  versus 
NCAP  eras  i  tests.  These  studies 
tentatively  conclude  that  NCAP  test 
conditions  approximate  real-world 
crash  conditions  covering  a  major 
segment  of  the  fi-ontal  crash  safety 
problem.  1  he  studies  also  conclude  that 
there  is  a  a  gnificant  correlation  between 
NCAP  real  Its  and  real-world  fatality 
risks  for  re  strained  drivers.  In  high 
speed  fron  :al  crashes,  fatality  risks  to 
restrained  drivers  of  cars  that  perform 
well  in  NGAP  may  be  as  much  as  30 
percent  lower  than  fatality  risks  to 
restrained  drivers  of  cars  that  do  not 
perform  w  ill  in  NCAP.  A  more  detailed 
report  on  t  lis  subject  will  soon  be 
published  for  public  comment. 

•  A  stu(  y  on  the  efficacy  of  allowing 
manufactu  rers  to  choose  between  the 
Hybrid  HI  uid  the  Hybrid  II  crash  test 
dummy,  h  CAP  data  were  utilized  in 
this  study  along  with  an  analysis  of 
comments  to  Federal  Register  notices 
on  the  maj  tdatory  use  of  the  Hybrid  III 
crash  test  i  lummy  in  Federal  Motor 
Vehicle  St  fety  Standard  (FMVSS)  No. 
208  and  in  NCAP.  After  considering 
data  analy  sis  and  reviewing  the 
comments  to  the  two  notices,  NHTSA 
has  conch  ded  that  exclusive  use  of  the 
Hybrid  III  n  NCAP  should  begin  with 


MY  1996  vehicles.  This  is  two  years 
earlier  than  required  by  the  recent 
amendment  to  FMVSS  No.  208. 
Beginning  with  MY  1994  vehicles,  the 
Hybrid  HI  is  being  used  exclusively  for 
all  seating  positions  in  which  the 
occupant  is  protected  by  an  air  bag. 

The  report  also  includes  a  review  of 
NCAP  historical  performance  and  the 
following  future  goals  for  NCAP. 

•  Reacn  a  larger  group  of  the 
population  with  simplified  data  that 
will  assist  consumers  in  their  vehicles 
purchases. 

•  Expand  the  collection  of  safety 
information  by  utilizing  the  additional 
injury-measuring  capabilities  of  the 
more  advance  Hybrid  III  dummy. 

•  Expand  NCAP  to  provide 
comparative  side  impact  information  to 
consumers  along  witn  the  frontal  NCAP 
information. 

•  Monitor  rollover  safety  activities  to 
determine  the  potential  for  providing 
consumers  with  comparative  ' 
information  on  levels  of  protection  in 
the  rollover  crash  mode  and  on  vehicle 
roll  stability. 

In  the  report,  the  agency  also  referred 
to  the  possibility  of  convening  a  public 
meeting  on  NCAP.  A  public  meeting 
could  provide  an  open  forum  for 
consumer  groups,  media,  foreign 
governments,  national  and  international 
safety  organizations,  universities,  and 
motor  vehicle  manufacturers  to  discuss 
the  above  NCAP  goals  and  relevant  new 
suggestions.  Comments  could  be 
solicited  on  any  of  the  material  in  the 
Congressional  report  and  opportunities 
could  be  given  for  interested  parties  to 
suggest  alternative  or  additional  NCAP 
goals  and  activities.  If  it  is  determined 
that  such  a  meeting  is  desirable,  it  could 
be  scheduled  for  the  late  spring  of  1994. 

Comments  are  therefore  solicited  on: 

(1)  The  desirability  and  need  for  such 
a  public  meeting  and 

(2)  The  topics  for  consideration  if  a 
meeting  is  conducted.  These  topics  may 
include  all  items  discussed  above  that 
are  included  in  the  Congressional  report 
and  others  such  as: 

•  Additional  frontal  crash  modes 
and/or  higher  frontal  test  speeds.  Efforts 
in  the  U.S.  and  internationally  are 
exploring  the  applicability  of  various 
frontal  crash  tests  in  assessing  occupant 
protection.  Offset  and  angled  frontal 
tests  into  deformable  and  rigid  barriers 
are  being  conducted  and  assessed.  What 
implications  do  these  additional  crash 
modes  and/or  higher  test  speeds  have 
for  vehicle  crashworthiness  assessment 
and  for  vehicle  manufacturers? 

•  Additional  injury  measures.  As 
discussed  in  the  Congressional  report, 
the  Hybrid  III  crash  test  dummy 
provides  the  capability  to  measure 
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additional  parameters  including  neck 
loads,  chest  compression,  lower  leg 
loads,  and,  potentially,  abdominal 
loads.  How  would  these  measures  be 
used  to  enhance  consumer  information? 
Should  such  measures  be  used  in 
consumer  information  prior  to  possible 
introduction  in  regulations? 

•  Whether  crashworthiness 
assessment  programs  should  precede  or 
follow  the  rulemaking  process.  For 
example,  the  present  NCAP  preceded 
mandatory  dynamic  frontal  crash 
requirements  of  FMVSS  No.  208  by 
eignt  years.  (Note:  The  test  procedures 
and  test  devices  for  30  mph  testing  had 
received  prior  rulemaking  review.) 
However,  in  the  case  of  side  impact, 
expansion  of  NCAP  has  awaited 
completed  rulemaking  action  prior  to 
the  possible  initiation  of  a  consumer 
information  program.  As  early  as  May 
1984.  NHTSA  had  established  the 
feasibility  for  improving  occupant 
protection  in  side  impacts  (SAE  Paper 
No.  840886,  presented  at  the 
Government/Industry  Meeting  in  May 
1984).  What  are  the  implications  to 
consumers  and  vehicle  manufacturers  if 
crashworthiness  assessment  programs 
precede  the  rulemaking  process? 

•  Review  of  the  simplified  format.  In 
December  1993,  NHTSA  issued  the  first 
news  release  for  the  model  year  1994 
vehicles.  A  simplified  format  that 
utilized  a  star  classification  system  was 
introduced  in  this  release.  A  copy  of  the 
news  release  can  be  obtained  by 
contacting  the  NHTSA  Office  of  Public 
and  Consumer  Affairs.  This 
classification  system  is  based  on  a 
combined  probability  of  life-threatening 
head  and  chest  injury  to  the  driver  and 
passenger  in  the  frontal  NCAP  test.  Is 
this  format  effective  in  providing 


information  to  consumers?  Is  there 
agreement  on  its  scientific  basis? 

•  Any  other  relevant  issues  that  the 
consumers,  consumer  organizations, 
vehicle  manufecturers,  or  other 
interested  parties  may  suggest. 

Commenters  who  mvor  such  a 
meeting  should  also  indicate  whether 
they  might  be  interested  in  providing  a 
public  statement  at  the  meeting  and  on 
what  subjects.  If  it  is  decided  to  conduct 
a  meeting,  an  additional  public  notice 
will  be  provided. 

Issued  on  December  27, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaldng. 
IFR  Doc.  93-32022  Filed  12-30-93;  8:45  am) 
Mumo  cooc  4ai»-c»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

December  27, 1993. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Servise 

OMB  Number:  New. 


Recordkeeping 

Learning  about  the  law  or  the  form  

Preparing  the  form 

Copying,  assembling,  and  sending  the  form  to  the  IRS 


Fom>  6843 
Pt.  I  &  II 


13  min. 
5  min. 
29  min. 
17  min. 


Form  Number:  IRS  Form  8840. 

Type  of  Review:  Resubmission. 

Title:  State  of  Closer  Connection 
Exception  (Under  Section  7701(b)). 

Description:  Form  8840  is  used  by  an 
alien  inaividual,  who  otherwise  meets 
the  substantial  presence  test,  to  explain 
the  basis  of  the  individual's  claim  that 
he  or  she  is  able  to  satisfy  the  closer 
connection  exception  described  in  Regs, 
sec.  301.7701(b)-2. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  350,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping — 13  minutes 

Learning  about  the  law  or  the  form — 
7  minutes 

Preparing  the  form — 1  hour.  19 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  756,000  hours. 

OMB  Number:  New. 

Form  Number:  IRS  Form  8843. 

Type  of  Review:  Resubmission. 

Title:  Statement  of  Exempt 
Individuals  (Under  section  7701(b)). 

Description:  Form  8843  is  used  by  an 
alien  individual  to  explain  the  basis  of 
the  individual's  claim  that  he  or  she  is 
able  to  exclude  days  of  presence  in  the 
U.S.  bec^se  the  individual  is  a  teacher/ 
trainee  or  student;  professional  athlete; 
or  has  a  medical  condition  or  problem. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  150,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Fomi  8843 
Pt.  I  &  III 


13  min. 
5  min.  . 
34  min. 
17  min. 


Fomi  8843 
Pt.  I  &  II 


13  min. 
5  min.  . 
24>nln. 
17  min. 


Form  8843 
Pt.  I&V 


13  min. 
5  min 
34  min. 
17  min. 


Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  172,485  hours. 

Clearance  Officer:  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 


Office  Building,  Washington.  DC 
20503. 
LoU  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-32056  Filed  12-30-93:  8:45  am) 

WLUNO  COOi  W3(M)1-P 


Public  Informstlon  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  27, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  he  obtained  by 
calling  the  Treasury  Bureau  Clearance 
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Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

0MB  Number:  1545-0023. 
Form  Number:  IRS  Form  720. 


Type 

TiUe: 

Return. 


if  Review:  Revision. 
Quarterly  Federal  Excise  Tax 


Desct  pti 


report 
and 


e  ccise  1 


'on:  Form  720  is  used  to 
taxes  due  from  retailers 
manufacturers  on  the  sale  or 
manufei  :ture  of  various  articles,  to 

tjxes  on  facilities  and  services, 
on  certain  products  and 
commodities  (gasoline  and  vaccines, 

inables  IRS  to  monitor  excise  tax 
or  various  categories  on  a 


report 
and 


taxi  IS 


etc.).  It 
liabilit)^fi 


Form 


720 

Sch.  A 

Sch.  CParti  . 
Sch.  C  Part  II 
Sch.  C  Part  III 


Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,917,620  hours. 
Clearance  Officer:  Garrick  Shear,  (202) 

622-3869,  Internal  Revenue  Service, 


Room  5571, 1111  Constitution 
Aven  le,  NW.,  Washington.  DC  20224. 
OMB  Ri  viewer:  Milo  Sunderhauf,  (202) 
395-<  880,  Office  of  Management  and 
Budg  It,  Room  3001,  New  Executive 
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single  form  and  to  collect  the  tax 
quarterly  in  compliance  with  the  law 
and  regulations  (Internal  Revenue  Code 
6011). 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  338,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Sunshine  Act  Meetings 


Federal  Regirtar 

Vol.  58,  No.  1 

Monday,  January  3,  1994 


Recordkeeping 


25  hr.,  35  min. 
2  hr.,  23  min. 
2  hr.,  38  min. 
7  hr..  10  mIn. 
14  min 


Learning  about  the 
law  or  the  form 


2  hr.,  20  min. 


Preparing  and  send- 
ing the  rorm  to  the 
IRS 


8  hr,  51  min. 
2  min. 
2  min. 
7  min. 


This  section  of  tite  FEDERAL  REQiSTER 
contains  notices  of  meetings  put>n8hed  urnler 
the  "Qovemment  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  S  U.S.C.  S52t><e)(3). 


FEDERAL  ELECTION  COIMIMISSION 

DATE  AND  TIME:  Thursday.  January  6. 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 

D.C.  (NinA  Floor.) 

STATUS:  This  MeeUng  Will  be  Open  to 

the  Public. 


ITEMS  TO  BE  DISCUSSED: 

Advisory  Opinion  1993-22:  The  Honorable 
Robert  A.  Roe. 

December  21. 1993  Letter  to  The  Honorable 
Robert  L  Livingston:  Provision  of 
Commission  services  and  office  space  to 
Special  Deputies  and  their  stafb. 

DATE  AND  TIME:  Wednesday.  January  12, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 
D.C.  (Ninth  Floor.) 


STATUS:  This  Oral  Hearing  Will  Be  Open 
to  the  Public. 

MATTERS  BEFORE  THE  COMMISSION:  Public 

Hearing  on  Personal  Use  of  Campaign 

Fimds. 

PERSON  TO  CONTACT  FOR  MFORMATION: 

FEC  Press  Officer,  Telephone:  (202) 

219-4155. 

Maijorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  93-32096  Filed  12-29-93;  2:52  pml 

MUJNO  CODE  triS-OI-M 


Office  Building,  Washington,  DC 

20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
[FR  Doc.  93-32057  Filed  12-30-93-  8:45  am) 
BlUMa  COOe  4t30-01-P 
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Federal  Register 

,                                                          Vol.  59.  No.  1 

MondayK  January  3,  1993 

This  section  of  th«  FEDERAL  REGISTER 
contains  editoriai  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  ^k>tice  docurnents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
eisewtiere  In  the  Issue. 


DEPAI  fTMENT  OF  HEALTH  AND 
HUMA  I  SERVICES 

Health  Cars  Financing  Administration 

42  CFI  Parts  401 ,  488  and  489 

[HSQ-1S9-F] 
RIN093»-AF17 

Medici  re  Program;  Granting  and 
WIthdi  iwal  of  Deeming  Authority  to 
Nation  il  Accreditation  Organizations 

Come  ion 

In  ru  le  document  93-28436  beginning 
on  pag6  61816  in  the  issue  of  Tuesday, 
Noven  ler  23, 1993,  make  the  following 
correct  on: 

On  I  age  61816,  in  the  second  column, 
in  EFFI CT1VE  DATE:,  in  the  second  line, 
"Febni  ary  22, 1993."  should  read 
"Febru  ary  22, 1994." 

MUMO  (  OOE  4«M«1-0 


JMI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6986 

[OR-943-4210-06;  QP3-219;  OR-474171 

Withdrawal  of  National  Forest  System 
Lands  To  Protect  the  Scenic  Segment 
of  the  Illinois  Wild  and  Scenic  Rhren 
Oregon 

Correction 

In  rule  document  93-14594  beginning 
on  page  35408  in  the  issue  of  Thursday 
July  1, 1993,  make  the  following 
correction: 

1.  On  page  35409,  in  the  second 
column,  before  the  signature,  insert 
"June  8, 1993,". 

BIUJNO  CODE  ^Se^^f'•r 


Monday 
January  3,  1994 


Part  II 

Department  of  the 
Treasury _^ 

Customs  Service 

19  CFR  Part  4,  et  al. 
Rules  for  Determining  the  Country  of 
Origin  of  a  Good  for  Purposes  of  Annex 
311  of  the  NAFTA  and  Ruies  of  Origin 
Applicable  to  Imported  Merchandise;  Rule 
and  Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  12, 102.  and  134 

RIN  1515-AB34 

[T.D.94-4] 

Rules  for  Determining  the  Country  of 
Origin  of  a  Good  for  Purposes  of 
Annex  311  of  the  North  American  Free 
Trade  Agreement 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACnON:  Interim  regulations;  solicitation 
of  comments. 

SUMMARY:  This  document  establishes  the 
rules  for  determining  when  the  country 
of  origin  of  a  good  is  one  of  the  i>arties 
to  the  North  American  Free  Trade 
Agreement  for  purposes  of  Annex  311  of 
that  Agreement.  This  agreement  was 
implemented  under  the  North  American 
Free-Trade  Agreement  Implementation 
Act,  Public  Law  103-182. 107  Stat.  437 
(December  8, 1993). 

DATES:  This  interim  rule  is  effective 
January  1. 1994.  Comments  must  be 
'eceived  on  or  before  April  4, 1994. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Franklin 
Court.  Washington.  DC  20229.  and  they 
may  be  inspected  at  the  Regulations 
Branch  located  at  1099  14th  St.  NW., 
Suite  4000.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L  Gethers.  Office  of  Regulations 
and  Rulings  (202-482-6980). 

SUPPLEMENTARY  INfORMATtON: 
Background 

Paragraph  1  of  Annex  311  of  the 
North  American  Free-Trade  Agreement 
(NAFTA),  entitled  "Country  of  Origin 
Marking,"  provides  that  the  parties  shall 
establish  "MARKING  RULES'  to 
determine  when  a  good  is  a  good  of  a 
NAFTA  country,  i.e.,  whether  the 
country  of  origin  of  a  good  is  either  the 
United  States,  Canada,  and  Mexico,  for 
the  following  purposes  specified  in  that 
Annex:  (1)  country  of  origin  marking;  (2) 
Annex  300-B  (Textile  and  Apparel 
Goods);  and  (3)  Annex  302.2  (Tariff 
Elimination). 

The  interim  regulations  established  in 
this  dociunent  represent  fulfillment  of 
the  United  States  obligations  under 
Annex  311.  These  interim  regulations 
will  be  effective  on  January  1, 1994.  for 
all  goods  imported  into  the  United 
States  for  purposes  of  determining 
whether  or  not  the  country  of  origin  pf 
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is  either  Canada,  Mexico  or 
States. 

Notice  of  Proposed 
published  in  today's 
:er,  the  Customs  Service  is 
to  establish  identical  rules  for 

the  country  of  origin  of  all 
joods  for  all  purposes  under 
Custoi  ns  and  related  laws. 

Customs  Service,  however,  will 
all  existing  written  rulings 
pu^uant  to  part  177  of  this 
CFR  part  177)  during  the 
'  of  these  regulations. 


period  I 
Discussioi  I  of  Interim  Reguli^ons 

Section  H'2.0    Scope 

Section  102.0  sets  forth  the  purposes 
previous! '  identified  under  Aiwex  311, 
for  which  the  rules  in  this  part  will  be 
used.  The  ;e  rules  are  considered  the 
"Marking  Rules"  for  purposes  of  that 
Annex. 

Section  lk2.1    Definitions 


102.1,  "Definitions",  sets 


forth  the  (  efinitions  of  terms  that  will 
be  used  ir  part  102.  It  is  of  note  that 
some  of  tl  e  defined  terms,  such  as 
"wholly  obtained  or  produced"  in 
paragraph  (g)  will  be  used  only  in 
§  102.11,  tGeneral  Rules",  while  other 
terms,  suoh  as  the  definition  for 
"materialJ"  will  be  used  in  several 
sections  in  this  part,  including  in  many 
of  the  sp)ecific  rules  in  §  102.20.  Of 
special  ndte  is  the  definition  of 
"materialj',  another  term  that  is  used 
througheut  this  part.  Under  paragraph 
(k).  the  term,  "material"  is  defined  as 
including  "parts",  "ingredients", 
subassemj)Ues",  and  "components", 
terms  wh:  ch  are  used  interchangeably  in 
this  part. 

Sectk>nli^2.11    General  Rules  . 

Section  102.11,  "General  Rules."  sets 
forth  the  i  equired  hierarchy  for 
determini  ag  country  of  origin  under  this 
part,  unle  »  otherwise  specified  in 
another  provision  of  this  part. 
Paragraphs  (a)(1)  through  (a)(3)  of 
§  102.11  set  forth  the  three  common 
circumsta|ices  in  which  the  country  of 
origin  of  a  good  is  determined.  First,  the 
country  of  origin  can  be  the  country  in 
which  the  good  is  "wholly  obtained  or 
produced  '  as  defined  in  §  102.1(g).  For 
example.  :attle  bom  and  raised  in  Texas 
are  wholly  obtained  or  produced  in  the 
United  States.  If  the  good  is  not  wholly 
obtained  i  ir  produced  in  a  single 
coimtry.  ( aragraph  (a)(2)  provides  that 
the  count!  y  of  origin  can  be  the  country 
in  which  he  good  is  produced 
exclusive  y  fix>m  domestic  materials. 
For  exam  >le.  if  a  desk  is  produced  in 
Canada  ft  )m  Canadian  lumber  and  from 


hardware  produced  in  Canada  from 
imported  steel,  which  under  part  102, 
became  a  product  of  Canada,  the  desk  is 
produced  in  Canada  "exclusively  from 
domestic  materials."  If,  however,  a  good 
is  neither  wholly  obtained  or  produced 
in  a  single  country,  nor  produced  in  a 
country  exclusively  from  domestic 
materials,  the  country  of  origin  of  a  good 
may  be  determined  to  be  the  country  in 
which  the  foreign  materials  contained  in 
the  good  met  the  requirements  of  the 
specific  rules  provided  under  §  102.20 
for  the  good.  For  example,  imported 
textile  rubberized  thread  classified 
under  heading  5604,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
which  is  produced  in  Mexico  from 
synthetic  yam  of  Taiwanese  origin 
(classified  under  heading  5509,  HTSUS) 
and  from  Malaysian  rubber  thread 
(classified  under  heading  4007,  HTSUS) 
is  a  product  of  Mexico.  The  rule  under 
§  102.20  that  is  applicable  to  the 
imported  good  (heading  5604,  HTSUS) 
states:  "A  change  to  heading  5602 
through  5605  from  a  heading  outside 
that  group."  Since  the  non-Mexican 
origin  (i.e.,  foreign)  materials  contained 
in  the  good  were  classified  in  headings 
outside  the  group  of  headings  5602 
through  5605,  HTSUS,  a  change  from 
these  materials  to  the  textile  rubberized 
thread  in  heading  5604.  HTSUS,  is 
allowed,  and  the  country  in  which  this 
change  occurred,  i.e.,  Mexico,  is  the 
country  of  origin. 

Paragraphs  (Ir)  through  (d)  of  §  102.11 , 
set  forth  the  circumstances  and  criteria 
for  determining  the  country  of  origin  of 
goods  when  such  determination  cannot 
be  made  pursuant  to  §  102.11(a).  Under 
current  practice  and  case  law,  if  a  good 
is  not  wholly  obtained  or  produced  in 
a  single  country  and  the  processes  to 
which  the  foreign  materials  in  the  good 
were  subjected,  did  not  result  in  a 
substantial  transformation  of  such 
materials,  country  of  origin  generally  is 
determined  on  the  basis  of  the 
component  or  material  which  imparts 
the  essential  character  of  the  good. 
Consistent  with  current  practice  in  this 
regard,  paragraph  (b)  of  §  102.11 
provides  that  unless  the  good  is 
classified  under  the  HTSUS  as  a  "set", 
the  country  or  countries  of  origin  of  the 
good  is  the  country  or  countries  of 
origin  of  the  single  material  that  imparts 
the  essential  character  of  the  good.  This 
paragraph  further  provides  that  if  the 
single  material  imparting  the  essential 
character  to  the  good  is  fungible  and 
commingled,  the  country  of  origin  may 
be  determined  on  the  basis  of  an 
inventory  management  method,  such  as 
("FIFO"  or  "UFO")  as  provided  under 


Federal  Register  /  Vol.  59,  No.  1  /  January  3.  1994  /  Rules  and  Regulations 


111 


the  Appendix  to  part  181  of  the  Customs 
Regulations. 

Paragraph  (c)  of  §  102.11  reflects 
current  practice  whereby  multiple 
countries  of  origin  may  exist  for  goods 
that  are  classified  as  "sets",  and  for 
goods  classified  as  "mixtures"  or 
"composite  goods"  to  which  no  single 
component  can  be  found  to  impart  their 
essential  character.  However,  only  the 
countries  of  origin  of  the  materials 
meriting  equal  consideratfbn  for 
determining  the  essential  character  of 
the  good  would  constitute  the  country 
or  countries  of  origin  of  the  good.  For 
example,  the  countries  of  origin  of  a 
cutlery  and  dinnerware  packaged  set 
from  Mexico,  which  includes  12  knives 
from  Mexico,  12  forks  from  Korea,  12 
spoons  from  Taiwan,  and  a  plastic  case 
from  Japan  would  be  as  follows:  Mexico, 
Taiwan  and  Korea.  The  plastic  case 
from  Japan  did  not  merit  equal 
consideration  in  determining  the 
essential  character  of  the  set. 

If  a  good  is  not  a  set,  mixture  or 
composite  good  and  the  country  of 
origin  of  the  good  is  not  determined 
under  paragraphs  (a)  and  (b)  of  §  102.11, 
paragraph  (d)  provides  that  the  country 
of  origin  of  the  good  is  the  last  country 
in  which  the  good  underwent 
production,  other  than  "minor 
processing"  as  defined  in  §  102.1(1)  or 
"simple  assembly"  as  defined  in 
§  102.1(h).  unless  the  assembled 
materials  originate  in  different 
countries.  In  the  latter  instance,  the 
country  of  origin,  indeed,  will  be  the 
country  of  assembly  even  if  the 
assembly  was  simple.  It  is  important  to 
note,  however,  that  the  determination  of 
country  of  origin  on  the  basis  of  the 
country  in  which  a  "simple  assembly" 
has  occurred,  will  only  be  reached  after 
it  has  been  concluded  that  no  single 
material  imparts  the  essential  character 
to  the  good  and  the  good  is  not 
classified  as  a  set,  mixture  or  composite 
good  under  the  HTSUS. 

Section  102.12    Fungible  Goods 

Section  102.12  sets  forth  the 
requirement  that  in  all  cases,  the 
country  of  origin  of  commingled 
fungible  goods  (e.g..  Canadian  and 
Russian  wheat  or  U.S.  and  Mexican  raw 
or  frozen  com),  shall  be  the  country  or 
countries  of  origin  of  all  of  the 
commingled  goods.  If.  however,  direct 
physical  identification  of  the  country  of 
origin  is  impractical,  as  in 
§  102.11(b)(2),  this  section  allows  the 
country  or  countries  of  origin  to  be 
determined  on  the  basis  of  an  inventory 
management  method  provided  under 
the  Appendix  to  part  181  of  the  Customs 
Regulations. 


Section  102.13    De  Minimis 

Section  102.13  also  codifies  a 
common  practice  in  country  of  origin 
determinations  based^upon  the 
substantial  transformation  rule,  whereby 
foreign  materials  of  de  minimis  amounts 
are  disregarded  in  determinations  of 
whether  the  processing  of  foreign 
materials  resulted  in  "a  new  and 
different  article."  Similariy,  §  102.13 
provides  that  foreign  materials,  which 
do  not  meet  the  requirements  of  the 
specific  tariff  rules  under  §  102.20  and 
which  do  not  exceed  the  specified 
minimum  values  or  quantities,  shall  be 
disregarded  for  purposes  of  determining 
whether  the  requirements  of  §  102.18 
are  met.  Of  note,  however,  is  the  fact 
that  this  provision  will  not  apply  to 
many  food  and  agricultural  products 
provided  in  the  first  several  chapters  of 
the  HTSUS. 

Section  102.14    Goods  Returned 

Note  2(a),  Subchapter  II,  Chapter  98, 
HTSUS,  provides  that  goods  of  U.S. 
origin  which  are  exported  from,  and 
returned  to.  the  United  States  after 
having  been  advanced  in  value  or 
improved  in  condition  by  any  process  of 
manufacture  or  other  means  are  to  be 
treated  as  "foreign  articles"  and  subject 
to  full  duty  upon  return  to  the  United 
States,  unless  otherwise  exempt  under 
that  subchapter.  Section  102.14 
incorporates  this  mle  of  law  into  the 
general  context  of  the  rules  of  origin. 
Under  this  section,  any  good  which  is 
advanced  in  value  or  improved  in 
condition  outside  of  the  United  States 
shall  not  be  considered  a  product  of  the 
United  States.  Rather,  the  last  foreign 
country  in  which  "production" 
occurred  is  the  country  of  origin  of  such 
goods.  The  terms  "production," 
"advanced  in  value,"  and  "improved  in 
condition"  are  defined  in  §  102.1.  For 
example,  unassembled  T-shirt 
components  of  U.S.  origin,  which  are 
exported  to  Mexico  for  assembly  into  T- 
shirts  (an  advancement  in  value  and/or 
improvement  in  condition),  upon  return 
are  goods  of  Mexico,  notwithstanding 
that  under  §§  102.11(a)  and  102.20.  the 
country  of  origin  of  the  assembled  T- 
shirts  would  have  been  determined  to 
be  of  U.S.  origin.  Of  particular  note,  is 
the  fact  that  when  §  102.14  is 
applicable,  it  is  the  basis  for 
determining  origin,  notwithstanding  any 
other  provision  of  part  102. 

In  connection  with  this  provision, 
certain  provisions  of  part  134  ("Country 
of  Origin  Marking")  of  this  Chapter  are 
amended.  Section  134.43  is  amended  to 
allow  special  types  of  marking  of  goods 
for  which  country  of  origin  is 
determined  under  this  provision.  In 


addition,  §  134.32  is  amended  to  except 
from  country  of  origin  marking 
requirements,  non-textile  goods  that  are 
exported  from  and  retum«l  to  the 
United  States  after  having  been 
advanced  in  value  and  improved  in 
condition  as  a  result  of  repairs  and 
alterations. 

Section  102.15    Disregarded  Materials 

This  section  reflects  existing  practice 
by  identifying  those  materials  normally 
associated  with  a  good,  which  are 
routinely  disregarded  in  determining 
whether  the  good  is  a  new  and  different 
article  of  commerce.  Section  102.15 
codifies  existing  practice  by  specifying 
those  insignificant  materials  such  as, 
packaging,  accessories  that  are  classified 
with  the  good,  etc.,  which  should  be 
disregarded  when  determining  whether 
or  not  the  specific  tariff  rules  under 
§  102.20  have  been  met. 

Section  102.16    Goods  and  Its  Parts; 
Parts  of  Parts 

This  section  is  intended  to  reconcile 
the  new  rules  based  upon  the  tariff 
classification  approach  with  the 
systemic  problems  that  arise  when  a 
good  and  its  parts  are  classified  in  the 
same  HTSUS  heading  or  subheading  or 
where  there  exist  a  specific  tariff 
classification  for  parts  which  can 
include  anything  from  the  most  minor 
or  insignificant  part  to  the  most  highly 
developed  subassembly.  In  these 
instances,  this  section  proposes  to  allow 
country  of  origin  determinations  to  be 
made  on  a  case-by-case  basis,  as  they  are 
now.  Thus,  when  the  specific  tariff 
classification  rule  cannot  be  nfet 
because  the  good  and  its  parts  are  - 
classified  in  the  same  heading  or 
subheading,  this  rule  will  allow 
significant  operations  to  be  recognized 
as  conferring  origin,  when  such 
operations  result  in  new  and  different 
article,  having  a  new  name,  character, 
and  use.  Of  note  is  the  fact  that  this 
section  does  not  apply  to  textile  and 
apparel  goods  (chapters  50-63,  HTSUS). 


Section  102.17 
Operations 


Non-Qualifying 


This  section  reflects  existing  practice 
not  to  allow  simple  operations  which  do 
not  materially  alter  the  good  to  cause  a 
change  in  the  country  of  origin  of  the 
good,  even  though  there  may  have  been 
a  change  in  some  minor  aspect  of  the 
good.  For  example,  simple  packaging  of 
components  of  a  set  without  the 
manufacture  of  any  of  such  components 
will  not  be  allowed  to  make  the  country 
of  origin  of  the  set,  the  country  in  whidi 
the  packaging  occurred,  even  if 
requirements  under  the  specific  rules 
set  forth  in  §  102.20  were  met.  Also  of 
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note  in  this  provision  is  the  anti- 
circumvention  rule,  which  disqualifies 
any  operation,  the  sole  object  of  which 
is  to  circumvent  the  proper  operation  of 
these  rules.  In  such  instances,  the 
operation  usually  will  be  viewed  as  one 
having  no  practical  business  purpose 
and  resulting  in  no  material  diange  in 
the  good. 

Section  102.18    Rules  of  Interpretation 

This  section  provides  the 
interpretation  of  two  concepts  that  are 
common  in  the  operation  of  these  rules: 
Essential  Character  and  Genera]  Rules 
of  Interpretation  2(a). 

The  General  Rule  of  Interpretation 
(GRI)  2(a)  of  the  HTSUS  generally 
provides  that  any  reference  in  a  heading 
to  an  article  shall  be  taken  to  include  a 
reference  to  that  article  incomplete  or 
unrmished,  provided  that,  as  entered, 
the  incomplete  or  unfinished  article  has 
the  essential  character  of  the  complete 
or  fmished  article  (or  failing  to  be 
classified  as  complete  finished  by  virtue 
of  this  rule),  entered  unassembled  or 
disassembled. 

Paragraph  (a)  clarifies  that  when  GRI 
2(a)  is  stated  as  a  condition  or  proviso 
in  a  specific  rule,  such  proviso  will 
operate  to  disallow  changes  firom  a  part 
to  a  unfinished  good  or  to  an 
unassembled  good  which  is  classified  as 
the  good  pursuant  to  GRI  2(a).  Such 
changes  in  classification  can  occur  as  a 
result  of  simple  operations  or  as  a  result 
of  collecting  all  of  the  parts  for  a  good 
in  a  single  country  and  such  collection 
is  classified  as  the  good  in  its 
unassembled  state  pursuant  to  GRI  2(a). 
You  will  note  that  th.9  GRI  2(a)  proviso 
appears  more  often  in  the  specific  tariff 
rules  for  the  machinery  chapters,  and 
that  this  rule  is  specifically  applicable 
to  all  of  the  specific  rules  for  chapters 
84  and  85.  HTSUS. 

Paragraph  (b)  regarding  "essential 
character"  is  included  in  the  Rules  of 
Interpretation  and  not  under  §  102.1 
Definitions,  because  of  its  significant 
place  in  the  hierarchy  of  these  rules.  It 
is  the  "essential  character"  concept 
which  is  used  to  determine  country  of 
origin,  whenever  a  good  is  not  wholly 
obtained  or  produced  in  a  single 
country  or  does  not  n>eet  the  specific 
tariff  rules  in  §  102.20.  For  purposes  of    . 
promoting  uniformity  in  these 
determinations,  this  provision  includes 
as  examples,  the  specific  factors 
identified  in  the  Explanatory  Notes  for 
General  Rule  of  Interpretation  3(b)  of  the 
HTSUS,  which  have  been  applied  for 
nearly  five  years.  Of  particular  note, 
however,  is  the  fact  that  this  provision 
expressly  requires  that  one  first  look  to 
the  origin  c  T  the  material  that  did  not 
meet  the  requirement  under  the  specific 


rules  in  i  letermining  which  material 
imports  I  he  "essential  character"  of  a 
good.  If  ihere  is  a  single  material  that 
imparts  the  essential  character  of  a  good 
and  that  material  originates  in  a  single 
country,  then  by  operation  of 

b),  the  country  of  origin  of  that 
will  be  the  country  of  origin  of 
unless  the  good  is  classified  as 


§102.11 
material 
the  good 
a  set 


Section 
Overridt 


fry 


This 
goods 
prefierei^ 
made.  Tl  lus 
a  NAFTi  L 


provisioi  I 

The 

that  the 

§102.11 

being 

single 

United 

such 

preference 

country 

any 

processing 

"minor 

§102.1. 


good 


n 


02.19    NAFTA  Preference 


p  'ovision  is  only  applicable  to 
which  a  claim  for  duty 
under  the  NAFTA  has  been 
,  if  a  good  is  not  covered  by 
certificate  of  origin,  this 
is  not  applicable  in  any  way. 
provision  ensures  that  in  the  event 
pplication  of  the  rules  under 
a)  or  (b)  results  in  a  good  not 
de  ermined  to  be  a  good  of  a 
N,  ^FTA  party  (Mexico.  Canada  or 
S  tates),  the  country  of  origin  of 
if  claimed  for  NAFTA 
will  be  the  last  NAFTA 
which  the  good  underwent 
production"  other  than  "minor 
Both  "production"  and 
drocessing"  are  defined  in 


Section  :  02.20    Specific  Tariff  Rules 

Sectioi  1 102.20  presents  the  specific 
tariff  clai  sification  changes  and/or  other 
operatioi  is,  which  are  specifically 
required  in  order  for  country  of  origin 
to  be  det  srmined  on  the  basis  of 
operations  performed  on  the  foreign 
material;  contained  in  a  good.  This 
section,  \  vhich  is  applicable  only  to 
goods  thi  t  are  not  "wholly  obtained  or 
producec  entirely  in  a  single  country" 
or  are  no :  produced  in  a  single  country 
exclusivi  ly  from  domestic  materials, 
codifies  he  current  "substantial 
transforr  lation"  standard.  The  rules  in 
this  sect!  )n  are  set  forth  for  each  HTSUS 
chapter.  The  applicable  rule  is 
determin  ed  by  the  HTSUS  tariff 
classifies  tion  that  is  applicable  to  the 
finished  ;ood  at  the  time  the  country  of 
origin  de  ;ermination  is  being  made.  The 
specific  iules  for  certain  HTSUS 
chapters  contain  notes  which  govern  the 
operation  of  the  rules  specified 
thereun(  jr.  See,  for  example, 
§  102.2Q(  0,  the  specific  tariff  rules  for 
section  ;  I— Chapters  50-63,  HTSUS, 
and  §  lo;  .20(f),  the  specific  tariff  rules 
for  certai  i  chemical  chapters  in  Section 
VI,  HTSl  S. 

Fmall] ,  it  is  important  to  note  the 
ules  do  not  operate  in  a 
All  of  these  rules  are  subject  to 

ions  which  appear  in  other 
)f  this  part,  such  as  §  102.17 


specific 
vacuum 
the 
sections 


restriirt 


"Non-Qualifying  Operations"  and 
section  102.14  "Goods  Returned." 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Tre&sury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  Franklin  Court,  1099  14th 
Street.  NVV.,  Suite  4000,  Washington, 
DC. 

Comments  submitted  in  response  to 
this  Federal  Register  document,  need 
Rot  be  duplicated  in  response  to  the 
Notice  of  Proposed  Rulemaking 
document  relating  to  the  Rules  of  Origin 
published  in  today's  Federal  Register. 
Comments  in  response  to  one  document 
will  be  considered  during  the  review  of 
both  documents. 

Inapplicability  of  Notice  and  Delayed 
EfFective  Date  Requirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  5  U.S.C 
553(a),  public  notice  is  inapplicable  to 
these  interim  regulations  because  they 
are  within  the  foreign  affairs  function  of 
the  United  States.  A  failure  to  have 
regulations  in  place,  setting  forth  the 
procedures  implementing  the 
preferential  tariff  treatment  and  related 
provisions  of  the  North  American  Free 
Trade  Agreement,  on  the  date  the  North 
American  Free  Trade  Agreement 
Implementation  Act  is  effective,  January 
1. 1994,  would  provoke  undesirable 
international  consequences.  In  addition, 
because  these  regulations  establish 
procedures  which  the  public  need;;  to 
know  in  order  to  claim  the  benefit  of  a 
tariff  preference  under  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  it  is  detennined 
pursuant  to  5  U.S.C  553(b)(B),  that 
notice  and  public  procedures  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 
Furthermore,  for  the  above  reasons,  it  is 
determined  that  good  cause  exists  under 
the  provisions  of  5  U.S.C.  553  (d)(1)  and 
(d)(3)  for  dispensing  with  a  delayed 
effective  date.  Because  no  notice  of 
proposed  rulemaking  is  required  for 
interim  regulations,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  seq.)  do  not  apply.  Because  this 
document  involves  a  foreign  affairs 
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function  of  the  United  States  and 
implements  an  international  agreement, 
it  is  not  subject  to  the  provisions  of  E.O. 
12866. 

List  of  Subjects 

19  CFR  Part  12 

Customs  duties  and  inspection. 
Labeling,  Marking,  Reporting  and 
recordkeeping  requirements.  Textiles 
and  textile  products. 

19  CFR  Part  102 

Customs  duties  and  inspections. 
Imports.  Reporting  and  recordkeeping 
requirements.  Rules  of  origin.  Trade 
agreements. 

19  CFR  Part  134 

Country  of  origin.  Customs  duties  and 
inspection.  Imports.  Labeling.  Marking. 
Packaging  and  containers. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  above, 
chapter  1  of  title  19.  Code  of  Federal 
Regulations  (19  CFR  chapter  1)  is 
amended  by  adding  part  102  and 
amending  parts  12  and  134  as  set  forth 
below: 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1  The  general  authority  citation  for 
part  12  continues  to  read  as  follows: 

Aulhori*^-:  5  U.S.C.  .101.  19  U.S.C.  (>6.  1202 
((Mineral  Note  8,  Harmonized  Tariff  Schedule 
of  the  I'liitcd  States  (HTSIIS)!.  1304.  1624. 

2.  In  §12.130: 

a.  paragraph  (b)  is  amended  by  adding 
a  sentence  at  the  end; 

b.  paragraph  (d)  is  amended  by  adding 
a  sentence  at  the  end  of  the  introductory 
text;  and 

c.  paragraph  (e)(1)  is  amended  by 
removing  the  word  "An"  and  adding,  in 
its  place,  the  words  "Except  for 
products  of  which  the  origin  is  Canada 
or  Mexico  (the  origin  of  such  products 
is  determined  pursuant  to  the 
procedures  set  forth  in  Part  102  of  this 
chapter),  an". 

The  additions  read  as  follows: 

§  1 2.1 30    Textiles  and  textile  products 
country  of  origin. 

*  •        •        •        • 

{h)Country  of  origin.  *   *  'However, 
the  origin  of  products  of  Canada  and 
Mexico  are  determined  pursuant  to  the 
procedures  set  forth  in  part  102  of  this 
chapter. 

•  •        •        •        • 

(d)  Criteria  for  determining  country  of 
origin.  •   •   •  However,  the  origin  of 
producis  of  Canada  and  Mexico  are 


determined  pursuant  to  the  procedures 
set  forth  in  part  102  of  this  chapter. 

3.  A  new  part  102  is  added  to  read  as 
follows: 

PART  102— RULES  OF  ORtQIN 

102.0  Scope. 

Subpart  A— Oeneral 

102.1  Definitions. 

Subpart  B— Rules  of  Origin 

102.11  General  rules. 

102.12  Fungible  goods. 

102.13  De  Minimis. 

102.14  CockIs  returned. 

102.15  Disregarded  materials. 

102.16  Cioods  and  its  parts;  parts  of  parts. 

102.17  Non-qualifying  operations. 

102.18  Rules  of  interpretation. 

102.19  NAFTA  preference  override. 

102.20  Specific  rules  by  tariff  classification. 
Authority:  19  US.C.  66. 1202  (General 

Note  8.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1624.  and  the  North 
American  Free-Trade  Agreement 
Implementation  Act.  Pub.L.  103-182.  107 
Slat  2057. 

§  102.0    Scope. 

This  part  sets  forth  rules  for 
determining  the  country  of  origin  of 
imported  goods,  i.e..  when  a  good  is  a 
good  of  a  party  for  the  purposes 
specified  in  paragraph  1  of  Annex  311 
of  the  North  American  Free-Trade 
Agreement  ("NAFTA").  These  specific 
purposes  are:  (1)  Country  of  origin 
marking:  (2)  determining  the  rate  of 
duty  and  staging  category  applicable  to 
originating  textile  and  apparel  goods  as 
.set  out  in  Section  2  (Tariff  Elimination) 
of  Annex  300-B  (Textile  and  Apparel 
Goods);  (3)  determining  the  rate  of  duty 
and  staging  category  applicable  to  an 
originating  good  as  set  out  in  Annex 

302.2  (Tariff  Elimination). 

Subpart  A— General 

§102.1     Definitions. 

(a)  Advanced  in  Value.  "Advanced  in 
value"  means  an  increase  in  the  value 
of  a  good  as  a  result  of  production  with 
respect  to  that  good. 

(o)  Commingled.  "Commingled" 
means  physically  combined  or  mixed. 

(c)  Direct  Physical  Identification. 
"Direct  physical  identification"  means 
identification  by  visual  or  other 
organoleptic  examination. 

(d)  Domestic  Material.  "Domestic 
material"  means  a  material  whose 
country  of  origin  as  determined  under 
these  rules  is  the  same  country  as  the 
country  in  which  the  good  is  produced. 

(e)  Foreign  Material.  "Foreign 
material"  means  a  material  whose 
country  of  origin  as  determined  under 


these  rules  is  not  the  same  country  as 
the  country  in  which  the  good  is 
produced. 

(fl  Fungible  Goods  or  Fungible 
Materials.  "Fungible  goods  or  fungible 
materials"  means  goods  or  materials 
that  are  interchangeable  for  commercial 
purposes  and  whose  properties  are 
essentially  identical. 

(g)  A  Good  Wholly  Obtained  or 
Produced.  "A  good  wholly  obtained  or 
produced"  in  a  country  means: 

(1)  A  mineral  good  extracted  in  that 
country; 

(2)  A  vegetable  or  plant  good 
harvested  in  that  country; 

(3)  A  live  animal  bom  and  raised  in 
that  country; 

(4)  A  good  obtained  from  hunting, 
trapping  or  fishing  in  that  country; 

(5)  A  good  (fish,  shellfish  and  other 
marine  life)  taken  from  the  sea  by 
vessels  registered  or  recorded  with  that 
country  and  flying  its  flag; 

(6)  A  good  produced  on  board  factory 
ships  from  the  goods  referred  to  in 
paragraph  (g)(5)  of  this  section, 
provided  such  factory  .ships  are 
registered  or  recorded  with  that  country 
and  Hy  its  flag; 

(7)  A  good  taken  by  that  country  or  a 
person  of  that  country  from  the  .seabed 
or  beneath  the  seabed  outside  territorial, 
waters,  provided  that  country  has  rights 
to  exploit  such  seabed: 

(H)  A  good  taken  from  outer  .space, 
provided  they  are  obtained  by  that 
country  or  a  person  of  that  country; 

(9)  VVaste  and  scrap  derived  from, 
(i)  Production  in  a  country,  or 
(ii)  Used  goods  collected  in  that 

country  provided  such  goods  are  fit  only 
for  the  recovery  of  raw  materials;  and 

(10)  A  good  produced  in  that  country 
exclusively  from  goods  referred  to  in 
paragraphs  (g)(1)  through  (10)  of  this 
section  or  from  their  derivatives,  at  any 
stage  of  production. 

(h)  Harmonized  System.  "Harmonized 
System"  means  the  Harmonized 
Commodity  Description  and  Coding 
System,  including  its  general  rules  of 
Interpretation.  Section  Notes  and 
Chapter  Notes,  as  adopted  and 
implemented  by  the  United  States. 

(i)  Irhproved  in  Condition.  "Improved 
in  condition"  means  the  enhancement 
of  the  physical  condition  of  a  good  as 
a  result  of  production  with  respect  to 
that  good. 

(j)  Incorporated.  "Incorporated" 
means  physically  incorporated  into  a 
good  as  a  result  of  production  with 
respect  to  that  good. 

(k)  Indirect  Materials.  "Indirect 
materials"  means  a  good  used  in  the 
production,  testing  or  inspection  of 
another  good  but  not  physically 
incorporated  into  that  other  good,  or  a 
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good  used  in  the  maintenance  of 
buildings  or  the  operation  of  equipment 
associated  with  the  production  of  that 
other  good,  including: 

(1)  Fuel  and  energy; 

(2)  Tools,  dies  and  molds; 

(3)  Spare  parts  and  materials  used  in 
the  maintenance  of  equipment  and 
buildings; 

(4)  LuDricants,  greases,  compounding 
materials  and  other  materials  used  in 
production  or  used  to  operate 
equipment  and  buildings; 

(5)  Gloves,  glasses,  footwear,  clothing, 
safety  equipment  and  supplies; 

(6)  Equipment,  devices,  and  supplies 
used  for  testing  or  inspecting  the  goods; 

(7)  Catalysts  and  solvents;  and 

(8)  Any  other  goods  that  are  not 
incorporated  into  the  good  but  whose 
use  in  the  production  of  the  good  can 
reasonably  be  demonstrated  to  be  a  part 
of  that  production. 

(1)  Materiol.  "Material"  means  a  good 
that  is  incorporated  into  another  good  as 
a  result  of  production  with  respect  to 
that  other  good,  and  includes  parts, 
ingredients,  subassemblies,  and 
components. 

(m)  Minor  processing.  "Minor 
processing"  means  the  following: 

(1)  Mere  dilution  with  water  or 
another  substance  that  does  not 
materially  alter  the  characteristics  of  the 
good; 

(2)  Cleaning,  including  removal  of 
rust,  grease,  paint,  or  other  coatings; 

(3)  Application  of  preservative  or 
decorative  coatings,  including 
lubricants,  protective  encapsulation, 
preservative  or  decorative  paint,  or 
metallic  coatings; 

(4)  Trimming,  filing  or  cutting  off 
small  amounts  of  excess  materials; 

(5)  Unloading,  reloading  or  any  other 
operation  necessary  to  maintain  the 
good  in  good  condition; 

(6)  Putting  up  in  measured  doses, 
packing,  repacking,  packaging, 
repackaging; 

(7)  Testing,  marking,  sorting,  or 
grading; 

(8)  Ornamental  or  Hnishing  operations 
incidental  to  textile  good  production 
designed  to  enhance  the  marketing 
appeal  or  the  ease  of  care  of  the  product, 
such  as  dyeing  and  printing,  embroidery 
and  appliques,  pleating,  hemstitching, 
stone  or  acid  washing,  permanent 
pressing,  or  the  attachment  of 
accessories  notions,  fmdings  and 
trimmings;  or 

(9)  Repairs  and  alterations,  washing, 
laundering,  or  sterilizing. 

(n)  Production.  "Production"  means 
growing,  mining,  harvesting,  fishing, 
trapping,  hunting,  manufacturing, 
processing  or  assembling  a  good. 

(o)  Simple  Assembly.  "Simple 
assembly"  means  the  fitting  together  of 


five  01  fewer  parts  all  of  which  are 
foreigi  I  (excluding  fasteners  such  as 
screw! ,  bolts,  etc.)  by  bolting,  gluing, 
solder  ng,  sewing  or  by  other  means 
withoi  It  more  than  minor  processing. 

(p)  i  ubstantial  Transformation. 
"Subs  antial  transformation"  means 
production  which  results  in  a  new  and 
different  article,  with  a  new  name, 
charac  ter,  and  use. 

(q)  \  'alue.  "Value"  means,  with 
respec  [  to  §  102.13, 

(1)  1 1  the  case  of  a  good,  its  customs 
value  >r  transaction  value  within  the 
meani  ig  of  the  Api)endix  to  part  181  of 
this  cl  apter;  or 

(2)  1 1  the  case  of  a  material,  its 
custor  IS  value  or  value  within  the 
meani  ig  of  the  Appendix  to  part  181  of 
this  cl  apter. 

Subp«  rt  B— Rules  of  Origin 

§102.1 

(a) 


I    General  rules. 

he  country  of  origin  of  a  good  is 
the  coiintry  in  which: 

(1)  "the  good  is  wholly  obtained  or 
produced; 

(2)  The  good  is  produced  exclusively 
from  c  omestic  materials;  or 

(3)  I  ach  foreign  material  incorporated 
in  thai  good  undergoes  an  applicable 
changi :  in  tariff  classification  set  out  in 
§  102.;  0  and  satisfies  any  other 
applic  ible  requirements  of  that  section, 
and  al  other  applicable  requirements  of 
these  I  ules  are  satisfied. 

(b)  I  xcept  for  a  good  that  is 
specif  cally  described  in  the 
Harmc  nized  System  as  a  set,  or  is 
classif  ed  as  a  set  pursuant  to  General 
Rule  a  Interpretation  3,  where  the 
count]  yr  of  origin  cannot  be  determined 
under  paragraph  (a),  the  country  of 
origin  jf  the  good: 

(1)  r  1  the  country  or  countries  of 
origin  of  the  single  material  that  imparts 
the  es!  ential  character  of  the  good,  or 

(2)  I  the  material  that  imparts  the 
essent  al  character  of  the  good  is 
fungib  e,  has  been  commingled,  and 
direct  )hysical  identification  of  the 
origin  af  the  commingled  material  is  not 
practi(  al,  the  country  or  countries  of 
origin  may  be  determined  on  the  basis 
of  an  i  iventory  management  method 
provic  ed  under  the  Appendix  to  part 
181  of  the  Customs  Regulations. 

(c)  V  ^here  the  country  of  origin  cannot 
be  det(  irmined  under  paragraph  (b)(l}  or 
(2)  and  the  good  is  specifically 
described  in  the  Harmonized  System  as 
a  set  o '  mixture,  or  classified  as  a  set, 
mixtui  e  or  composite  good  pursuant  to 
Genen  1  Rule  of  Interpretation  3.  the 
counti  yr  of  origin  of  the  good  is  the 
counti  yr  or  countries  of  origin  of  all 
materi  ds  that  merit  equal  consideration 
for  det  srmining  the  essential  character 
of  the  >ood. 


(d)  Where  the  country  of  origin  of  a 
good  cannot  be  determined  under 
paragraph  (b)  (1)  through  (3),  the 
country  of  origin  of  the  good  is: 

(1)  The  last  country  in  which  the  good 
underwent  production,  other  than  by 
simple  assembly  or  minor  processing,  or 

(2)  If  the  good  is  produced  by  simple 
assembly: 

(i)  The  country  in  which  the  good  is 
assembled  if  the  parts  that  merit  equal 
consideration  as  imparting  the  essential 
character  of  the  good  do  not  have  the 
same  country  of  origin,  or 

(ii)  The  country  of  origin  of  the  parts 
assembled  into  the  good  that  merit  equal 
consideration  as  imparting  the  essential 
character  of  the  good  if  all  those  parts 
have  the  same  country  of  origin. 

§  1 02. 1 2    Fungible  goods. 

When  fungible  goods  of  different 
countries  of  origin  are  commingled  the 
country  of  origin  of  the  goods: 

(a)  Is  the  countries  of  origin  of  those 
commingled  goods;  or 

(b)  If  the  good  is  fungible,  has  been 
commingled,  and  direct  physical 
identification  of  the  origin  of  the 
commingled  good  is  not  practical,  the 
country  or  countries  of  origin  may  be 
determined  on  the  basis  of  an  inventory 
management  method  provided  under 
the  Appendix  to  part  181  of  the  Cu.stoms 
Regulations. 

§102.13    Oe  Minimis. 

(a)  Except  as  ot+ierwise  provided  in 
paragraphs  (b)  and  (c),  foreign  materials 
that  do  not  undergo  the  applicable 
change  in  tariff  classification  set  out  in 
§  102.20  or  satisfy  the  other  applicable 
requirements  of  that  section  when 
incorporated  into  a  good  shall  be 
disregarded  in  determining  the  country 
of  origin  of  the  good  if  the  value  of  those 
materials  is  no  more  than  7  percent  of 
the  value  of  the  good  or  10  percent  of 
the  value  of  a  good  of  Chapter  22. 
Harmonized  System. 

(b)  Paragraph  (a)  does  not  apply  to  a 
foreign  material  incorporated  in  a  good 
provided  for  in  Chapters  1,  2,  3,  4,  7,  8. 
11, 12, 15. 17.  or  20  of  the  Harmonized 
System. 

(c)  Foreign  components  or  materials 
that  do  not  undergo  the  applicable 
change  in  tariff  classification  set  out  in 
§  102.20  or  satisfy  the  other  applicable 
requirements  of  that  section  when 
incorporated  into  a  good  classified  in 
Chapter  50  through  63  of  the 
Harmonized  System  shall  be 
disregarded  in  determining  the  country 
of  origin  of  the  good  if  the  total  weight 
of  those  components  or  materials  is  not 
more  than  7  percent  of  the  total  weight 
of  the  good. 
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§102.14    Qoode  returned. 

No  good,  last  advanced  in  value  or 
improved  in  condition  outside  the 
United  States  has  United  States  origin. 
If  under  either  §  102.11  or  102.16  such 
a  good  is  determined  to  be  a  good  of  the 
United  States,  that  determination  will 
be  disregarded  and  the  country  of  origin 
of  the  good  will  be  the  last  foreign 
country  in  which  the  good  underwent 
production,  other  than  minor 
processing.  However,  if  the  good 
undergoes  only  minor  processing 
outside  the  United  States,  the  country  of 
origin  of  the  good  is  the  last  country  in 
which  the  good  underwent  production, 
including  minor  processing. 

§102.15    Disregarded  materlale. 

(a)  The  following  materials  shall  be 
disregarded  when  determining  whether 
the  good  undergoes  the  applicable 
change  in  tariff  classification  set  out  in 
§  102.20,  or  satisfies  the  other  applicable 
reouirements  of  that  section: 

U)  Packaging  materials  and  containers 
in  which  a  good  is  packaged  for  retail 
sale  that  are  classified  with  the  good; 

(2)  Accessories,  spare  parts  or  tools 
delivered  with  the  good  that  are 
classified  with  the  good  and  shipped 
with  the  good; 

(3)  Packing  materials  and  containers 
in  which  a  good  is  packed  for  shipment; 
and 

(4)  Indirect  materials. 

§102.16    Good  end  Its  parts;  parts  of  parts. 

(a)  If  a  good  is  produced  in  one 
country  but  one  or  more  of  the  foreign 
materials  incorporated  into  the  good  do 
not  undergo  an  applicable  change  in 
tariff  classification  provided  in  §102.20 
because: 

(1)  The  good  was  imported  into  the 
country  in  an  unassembled  or 
disassembled  form  but  was  classified  as 
an  assembled  good  pursuant  to  General 
Rule  of  Interpretation  2(a)  of  the 
Harmonized  System,  the  country  of 
origin  of  a  good  is  the  country  in  which 
the  good  was  produced  provided  that 
the  production  of  the  good  results  in  a 
substantial  transformation  of  those 
parts;  or 

(2)  The  heading  for  the  good  provides 
for  both  the  good  itself  and  its  parts  and 
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is  not  further  subdivided  into 
subheadings,  or  the  subheading  for  the 
good  provides  for  both  the  good  itself 
and  its  parts,  the  country  of  origin  of  a 
good  is  the  country  in  which  the  good 
was  produced  provided  that  the 
production  of  the  good  results  in  a 
substantial  transformation  of  those 
parts. 

(b)  If  a  subassembly  and  its  parts  are 
classified  together  in  a  parts  heading 
that  is  not  further  subdivided  into 
subheadings  or  in  a  parts  subheading, 
the  country  of  origin  of  the  subassembly . 
is  the  country  in  which  the  subassembly 
is  produced,  provided,  that  production 
results  in  a  substantial  transformation. 

(c)  This  section  does  not  apply  to 
chapters  50-63,  Harmonized  System. 

§102.17    Non-quallfy(ng  operations. 

A  foreign  material  shall  not  be 
considered  to  have  undergone  the 
applicable  change  in  tariff  classification 
set  out  in  §  102.20.  or  satisfy  the  other 
applicable  requirements  of  that  Section 
by  reason  of: 

(a)  A  change  in  end-use; 

(b)  Dismantline  or  disassembly: 

(c)  Simple  packing,  repacking  or  retail 
packaging  without  more  than  minor 
processing; 

(d)  Mere  dilution  with  water  or 
another  substance  that  does  not 
materially  alter  the  characteristics  of  the 
material;  or 

(e)  Any  process  or  work  in  respect  of 
which  it  may  be  demonstrated,  on  the 
basis  of  the  preponderance  of  evidence, 
that  the  sole  object  was  to  circumvent 
these  rules. 

§102.18    Rules  of  interpratation. 

(a)  General  Rule  of  Interpretation  2(a). 
(1)  When  General  Rule  of  Interpretation 
2(a)  is  stated  under  a  rule  for  a  good  in 
§  102.20  as  a  basis  for  disallowing  a 
specific  change  in  tariff  classification 
under  that  rule  this  means  the  change 
will  be  disallowed  if  it  is  made  from  on» 
tariff  provision  to  another  by  virtue  of: 

(i)  The  collection  of  parts  oeing 
classified  as  if  it  were  an  assembled 
good  pursuant  to  General  Rule  of 
Interpretation  2(a):  or 

(ii)  The  assembly  of  parts  into  a 
subassembly  that  is  still  not  a  complete 


or  finished  good,  but  is  classified  as  a 
complete  or  finished  good  pursuant  to 
General  Rule  of  Interpretation  2(a). 

(2)  Paragraph  (a)  shall  not  apply  to 
assembled  goods  that  were  previously 
assembled  into  a  good,  and  then 
disassembled  for  convenience  of 
packing,  handling  or  transport. 

(b)  Essential  Character.  (1)  For 
purposes  of  determining  essential 
character  of  a  good  under  §  102.11. 
various  factors  may  be  examined 
depending  upon  the  type  of  the  good. 
These  include  one  or  more  of  the 
following: 

(i)  The  nature  of  the  material  or 
component: 

(ii)Bulk: 

(iii)  Quantity; 

(iv)  Weight; 

(v)  Value; 

(vi)  Role  of  a  constituent  material  in 
relation  to  the  use  of  the  goods;  or 

(vii)  Other  relevant  factors. 

(2)  For  purposes  of  applying  §  102.11. 
only  domestic  and  foreign  materials 
(including  self-produced  materials)  that 
are  classified  in  a  tariff  provision  from 
which  a  change  in  tariff  classification  is 
not  allowed  in  the  rule  for  the  good  set 
out  in  §  102.20  shall  be  taken  into 
consideration  in  determining  the  parts 
or  materials  that  determine  the  essential 
character  of  the  good. 

§102.10    NAFTA  preferanca  override. 

Notwithstanding  any  provision  of 
these  rules  other  than  §  102.11(a)  or  (b) 
or  §  102.14,  if  a  good  originates  under 
Chapter  Four  of  the  NAFTA,  and  the 
country  of  origin  of  that  good  is  not 
determined  to  be  a  single  NAFTA 
country  under  §  102.11(a)  or  (b).  the 
country  of  origin  of  the  good  is  the  last 
NAFTA  country  in  which  the  good 
underwent  production  other  than  minor 
processing,  provided  that  a  Certificate  of. 
Origin  has  been  completed  and  signed 
for  the  good. 

§102.20    Specific  rules  by  tariff 
classification. 

The  following  rules  are  the  rules 
specified  in  §  102.11(a)(3)  and  other 
sections  of  this  part: 


HTSUS 


(a) 


01.01-01.06 

02.01-02.09 

0210.11-0210.20 
0210.90 


03.01-03.03 
03.04 


Tariff  shift  ancVor  ottisr  requirsments 


SacMon  k  Chipisrt  1  through  5 


AchangetotieadingOl.Ol  through  01 .06  from  any  othar  chi^Nsr. 

A  change  to  heading  02.01  through  02.09  from  wif  other  chi^sr. 

A  change  to  subhewSng  0210.1 1  through  021020  Irom  «iy  other  chi^jter. 

A  Changs  to  subheading  0210.90  from  any  other  cN^Men  or 

A  change  to  ed«ile  meals  and  Hours  of  subhswfng  0210.90  from  any  product  other 

tsr2. 
A  change  to  headteig  03.01  through  03.03  from  any  other  chillier. 
A  change  to  heading  03.04  from  any  other  chapter,  or 


than  edfcie  meals  and  flours  of  chap- 
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HTSUS 


0305.10 

0305^ , 

0305.30 

0305.41-0305.69 

03.06 

03.07 

04.01  

0402.10-0402.29 
0402.91-0402.99 

0403.10 , 

0403.990 

0404 

0405-0406  

0407-0410  

05.01-05.11  


(b) 


change 
change 
change 
change 
change 
change 
change 
change 
change 
change 
change 
change 
change 
change 
change 
change 
change 
change 


Tariff  shifl  anchor  other  requirements 


to  fillets  of  heading  03.64  from  any  olfier  heading. 

to  subheading  0305.10  from  any  other  subheading. 

to  subheading  0305.20  from  any  other  chapter. 

to  subheading  0305.30  from  any  other  subheading. 

to  subheadmg  0305.4  ithrough  0305.69  from  any  other  chapter,  or 

to  heading  03.06  from  f  ny  other  chapter. 

ny  otfw  ctiapter;  or 
from  within  Ctiapter  3. 
otfier  ctiapter. 

0402.29  from  any  ottier  chapter. 

:hrough  0402.99  from  any  other  chapter, 
to  subheading  0403. 10  |from  any  other  subheading, 
to  subheading  0403.90  Ifrom  any  other  chapter:  or 
to  sour  cream,  or  kepht  from  any  other  product  of  Chapter  4. 
to  heading  0404  from  any  other  heading. 

to  heading  0405  through  0406  from  any  ottier  heading,  irwiuding  another  heading  witnin  that  group, 
to  heading  0407  throug  i  0410  from  any  other  chapter, 
to  heading  05.01  throu(  h  05.1 1  from  any  other  chapter. 


to  heading  03.07  from 
to  edible  meals  and 
to  heading  04.01  from 
to  subheading  0402.10 
to  subheading  0402.91 


Note:  Notfiwithstanding  ttie  specific  rules  of  this  section, 
as  a  good  of  ttiat  country  even  If  gro«vn  from  seed  or 
country. 


06.01-06.02 

06.03-06.04 

07.01-07.09 

07.10 

07.11  _ 

07.12 

07.13-07.14 

08.01-08.10 

08.11  

08.12 

08.13 

08.14 

0901.11-0901.12 
0901.21-090122 

0901.30 

0901.40 

09.02-09.03 

09.04-09.10 


10.01-10.08 
11.01-11.06 

11.07 

11.08-11.09 
12.01-12.07 

12.08 

12.9-12.14  . 
13.01-13.02 
14.01-14.04 


(c) 


15.01-15.06 

1507.10 

1507.90  ...... 

1508.10 

1508.90 

1509.10  ...... 

1509.90  ...... 

15.10 

1511.10...... 

1511.90. 

1512.11  . 

1512.19  ...... 

151221  ...... 


Section  11:  Chapters  6  through  14 


an  agricultural  or  horticultural  good  grown  In  the  territory  of  a  country  shal  be  treated 
buft>s,  root  stock,  cuttir^,  slips  or  other  live  parts  of  plants,  imported  from  a  ioreign 


A  ctiange  to  heading  06.01  ttwou)  |h  06.02  from  any  ottier  heading,  including  arwther  heading  within  that  group. 

A  change  to  heading  06.03  thr«  gh  06.04  from  any  other  heading,  including  another  heading  within  that  group,  except 
from  heading  06.02. 

A  change  to  heading  07.01  throu)  h  07.09  from  any  other  chapter. 

A  change  to  heading  07. 1 0  from  ^y  other  chapter. 

A  change  to  heading  07.1 1  from  fny  other  chapter. 

A  ctiange  to  heading  07.12  from  any  other  chapter,  or 

A  change  to  powdered  vegetat)lei  i  of  07.12  from  any  other  product  of  chapter  7,  If  put  up  for  retail  sale. 

A  change  to  heading  07.13  throu(  ih  07.14  from  any  other  chapter. 

A  change  to  heading  08.01  throu(  ih  08.10  from  any  other  chapter. 

A  change  to  heading  08.1 1  from  i  iny  other  chapter. 

A  ctiange  to  heading  08.12  from  I  iny  other  chapter. 

A  change  to  heading  08.13  from  i  iny  other  chapter. 

A  change  to  heading  08.14  from  Jny  other  chapter. 

A  change  to  subheading  0901.1 1  through  0901 .12  from  any  other  chapter.    -  ~ 

A  change  to  subheading  0901 .21  ithrough  0901 .22  from  any  subheading  outside  that  group. 

A  change  to  subheading  090l.30{from  any  other  chapter. 

A  ctiange  to  subheading  0901 .40  from  any  ottier  chapter. 

A  change  to  heading  09.02  throuah  09.03  from  any  other  chapter. 

A  change  to  heading  09.04  throui  ih  09. 1 0  from  any  other  chapter,  or 

A  change  to  crushed,  ground,  or  powdered  products  of  heading  09.04  through  09.10  from  within  chapter  9,  if  put  up  for 
retail  sale;  or 

A  change  to  subheading  0910.91  from  any  other  subheading,  provided  that  a  single  spice  ingredient  of  foreign  origin  con- 
stitutes no  more  than  60  percei  it  by  weight  of  the  good. 

A  change  to  heading  10.01  Ihrou)  |h  10.8  from  any  other  chapter. 

A  change  to  heading  1 1.01  thro^  *)  1 1.06  from  any  other  chapter. 

A  change  to  heading  1 1 .07  from  i  iny  other  chapter. 

A  change  to  heading  1 1 .08  ttvout  ih  1 1 .09  from  any  other  heading.  Including  another  heading  within  that  group 

A  change  to  heading  12.01  throu!  ti  12.07  from  any  other  chapter. 

A  change  to  heading  12.08  from  my  other  heading. 

A  change  to  heading  12.09  through  12.14  from  any  other  chapter. 

A  change  to  heading  13.01  throuah  13.02  from  any  other  chapter. 

A  change  to  heading  14.01  throuih  14.04  from  any  other  chapter. 


Saction  in:  Chapter  15 


Achangeto 
Actiangeto 
Achangeto 
Achangeto 
Achangeto 
Achangeto 
Achangeto 
Achangeto 
Achangeto 
Achangeto 
Achangeto 
Achangeto 
Achangeto 


heading  15.01  throuAh  15.06 
subheadmg  1507.10'from  any 
subheading  1507.90  from  any 
subheadvig  1508.10  from  any 
subheading  1508.90  from  any 
subheading  1S09.10jfrom  any 
subheadkig  I509.90ifrom  any 
heading  15.10  from  iny  other 
subhetKfing  I5ll.l0|fromany 
subheadKig  1511.90ifromany 


subheadwig  1512.11 
subheadwig  1512.19 
subheadMig  1512.21 


from  any  other  ctiapter. 

other  chapter. 

other  chapter. 

other  chapter. 

ottier  ctiapter. 

ottier  ctiapter. 

ottier  ctiapter. 

ctiapter. 

other  ctiapter. 

other  ctiapter. 
from  any  other  chapter, 
from  any  other  chapter, 
from  any  other  ctiapter. 
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1512.29 

1513.11  

1513.19 

1513.21 

1513.29 

1514.10 

1514.90 

1515.11  

1515.19 

1515.21  

1515.29 

15.16 

1517.10 

1517.90 

1518 

1519.11-1519.13 

1519.19 

151920 

1520.10 

1520.90 

15.21-15.22 

(d) 

16.01-16.05 

17.01-17.02 

17.03 

17.04 

18.01-18.03 

18.04  

18.05 

1806.10 

1806.20 

1806.31  

1806.32 

1806.90  „..„ 

1901  10  

190120 

1901.90 

1902.11-1902.19 

1902.20 

1902.30-1902.40 
19.03-19.05 


Tariff  shift  and/or  other  requirements 


change  to  subheadwig  1512.29  from  any  other  chapter. 

change  to  subheading  1513.1 1  from  any  other  chapter. 

change  to  subheading  1513.19  from  any  other  chapter. 

change  to  subheading  151321  from  any  other  chapter. 

change  to  subheading  1513.29  from  any  other  chapter. 

change  to  subheading  1514.10  from  any  other  chapter. 

change  to  subheading  1514.90  from  any  other  chapter. 

change  to  subheading  1515.1 1  from  any  other  chapter. 

change  to  subheading  1515.19  from  any  other  chapter. 

change  to  subheading  1515.21  from  any  other  chapter. 

change  to  subheading  1515.29  from  any  other  chapter. 

change  to  heading  15.16  from  any  other  chapter. 

change  to  subheading  1517.10  from  any  other  heading. 

change  to  subheading  1517.90  from  any  other  chapter. 

change  to  heading  15.18  from  any  other  heading. 

change  to  subheading  1519.1 1  ttvough  1519.13  from  any  other  heading,  except  from  heading  15  20 

change  to  subheading  1519.19  from  any  other  subheading. 

change  to  subheading  1519.20  from  any  other  heading,  except  from  heading  15.20. 

change  to  subheading  1520.10  from  any  other  heading,  except  from  heading  15 19 

change  to  subheading  1520.90  from  any  other  subheading. 

change  to  heading  1521  through  15.22  from  any  other  chapter. 


Section  IV:  Chapter*  16  through  24 


change  to  heading  16.01  through  16.05  from  any  other  chapter. 

change  to  heading  17.01  through  17.02  from  any  other  chapter. 

ctiange  to  heading  17.03  from  any  ottier  chapter. 

change  to  heading  1 7.04  from  any  other  heading. 

change  to  heading  18.01  through  18.03  from  any  other  chapter. 

change  to  heading  18.04  from  any  other  heading,  except  from  heading  1803. 

change  to  heading  18.05  from  any  other  heading,  except  from  subheading  1803.20. 

change  to  subheading  1806.10  from  any  other  heading  except  from  headtng  1805  or  from  Chapter  17  or 

change  from  Chapter  17  provided  that  the  good  contains  less  than  65  percent  by  dry  weight  of  sugar 

change  to  subheading  1806.20  from  any  other  heading  except  from  Chapter  1 7;  or 

change  from  Chapter  17  provided  that  the  good  contains  less  than  65  percent  bv  dry  weight  of  sugar 

change  to  subheading  1806.31  from  any  other  subheading. 

change  to  subheading  1806.32  from  any  other  subheading. 

change  to  subheading  1806.90  from  any  other  subheading. 

change  to  subheading  1901.10  from  any  other  sut>heading. 

change  to  subheading  1901.20  from  any  other  subheading. 

change  to  sut>rieading  1901 .90  from  any  other  heading,  or; 

change  to  a  product  of  subheading  1901.90  from  any  other  product  within  heading  19.01  If  that  chanqe  results  in  a 

substantial  transformation. 

change  to  subheading  1902.1 1  through  1902.19  from  any  other  heading. 

change  to  subheading  1902.20  from  any  other  subheading. 

change  to  subheading  1902.30  through  1902.40  from  any  other  heading. 

change  to  heading  19.03  through  19.05  from  any  other  heading,  including  another  heading  within  that  group. 


Chapter  20  Note:  Notwithstanding  the  specific  mies  of  this  chapter,  fmlt,  nut  and  vegetable  preparations  of  Chapter  20  that  have  been  pre- 
pared or  presented  merely  by  freezing,  by  packing  (including  canning)  in  water,  brine  or  natural  juices,  or  by  roasting,  either  dry  or  in  oil  (in- 
cluding processing  incidental  to  freezing,  packing,  or  roasting),  shall  be  treated  as  a  good  of  the  country  in  which  the  fresh  good  was  pro- 


20.01-20.07 

2008.11  

2008.19-2008.99 

2009.11-2009.30 
2009.40-2009.60 
2009.90 

21.01  

21.02 

2103.10 

210320 

2103.30 

2103.90 

2104.10 


A  change  to  heading  20.01  through  20.07  from  any  other  chapter. 

A  change  to  subheading  2008.11  from  any  other  chapter,  provided  that  change  is  not  the  result  of  mere  blanchlno  of 
peanuts.  ^ 

A  change  to  subheading  2008.19  through  2008.99  from  any  other  chapter,  [US  provided  that  change  is  not  the  result  of 

mere  t)lanching  of  nuts). 
A  change  to  subheading  2009.1 1  through  2009.30  from  any  other  chapter. 
A  change  to  subheading  2009.40  through  2009.80  from  any  other  chapter. 
A  change  to  subheading  2009.90  from  any  other  chapter;  or  «f 

A  change  to  subheading  2009.90  from  any  other  subheading;  provided  that  a  single  juice  ingredient  of  foreign  origin,  or 

ju«e  ingredients  from  a  single  foreign  country,  constitute  in  single  strength  form  no  more  than  60  percent  bv  volume  of 

the  good. 
A  change  to  heading  21 .01  from  any  other  heading. 
A  change  to  heading  21 .02  from  any  other  heading. 
A  change  to  subheading  2103.10  from  any  other  heading. 
A  change  to  subheading  210320  from  any  other  heading. 
A  change  to  subheading  2103.30  from  any  other  subheading;  or 
A  change  to  prepared  mustard  of  subheading  2103.30  from  mustard  fkxjr  or  meal. 
A  change  to  subheading  2103.90  from  any  other  subheading;  or 
A  change  to  any  item  of  subheading  2103.90  from  within  subheading  2103.90.  if  that  change  results  in  a  substantial 

transformatk>n. 

A  change  to  subheading  2104.10  from  any  other  subheading. 


IK 


FfldenJ 
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2104^ 

21.05 

2106.10 

2106.90 


22.01  .... 
2202.10 

2202.90 


22.03 

2a04.t0-220459 

2204.30 

22.05 

22.06 

22.07 

2208.10-2208.50 
2208.90 _ 

22.09 

23.01-23.08 

2309.10 _. 

2309.90 

24.01 

24.02-a4.03 
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TwM  shiR  and/or  other  requirements 


-(e) 

25.01-25.16 

2517.10-251750 

2517.30 

2517.41-2517.49 

25.18-25.30 

26.01-26.21  

(1)  

2701-2706  

2707.10-2707S9 

2708-2709  

2710 

2711.11  

2711.12-2711.19 

2711.21  

2711.29 „. 

2712-2714  ..._ 

2715 

2716 


A  change  to  subheadmg  2104.20  frotn  any  otwr  subheadmg. 

A  change  to  heading  21 .05  from  any  other  ttaading. 

A  change  to  subheading  2106.10!  from  any  other  subheadng. 

A  change  to  subheading  2106.90  from  any  other  subheading  eaoept  Iroro  Chwier  4.  Chailer  17  heading  2009L  sub- 

headmg  1901.90  or  subheading  2202.90:  or 
A  change  to  subheading  2106.90  from  Chapter  4  or  subheading  t90l.90  pioMded  itm  the  good  contains  no  more  than 

50  percent  of  milk  soiids  by  weight;  or 

A  change  to  subheading  21 06.9(]  from  Chapter  17  pwvietod  that  the  good  ooritains  less  Ihan  65  percent  by  dry  weight  o« 
sugar  or  >-  j     /       » 

A  change  to  subheading  2106.90  from  healing  2009  or  «<)headBg  2202SO  prwided  that  a  si«^  j^ 
eign  origin,  or  juice  ingredients  from  a  single  iMBign  country,  oongttute  m  singte  strength  form  no  more  Ihan  €0  percent 
t>y  vokjme  of  the  good. 

A  change  to  heading  22.01  from  iny  other  chapter. 

A  change  to  sweetened  and/or  fk  vored  waters  of  sut*ieading  2202.10  from  any  other  chapter;  or 
A  ^■■9"  <o  «•»«  tMHwrages  off  i  utiheading  2202. 1U  from  any  otter  heading. 

A  change  to  subheading  2202.90  frorwany  t«wr  subheading,  except  from  Chapter  4  or  heading  19^01,  20.09  or  21.06  or 

A  change  to  si*»ieading  21 06.90  from  Chapter  4  or  heading  19.01  provided  that  \he  goodcortains  no  more  than  SOoer- 

cent  of  milk  seMs  by  weight;  o  *^ 

A  change  to  subheading  2202.91 1  from  heading  2009  or  subheading  2106.90  provided  that  a  w^le  juice  ingredient  of 
foreign  origin,  or  juice  ingrediei  ts  from  a  single  foreign  courrtry.  constitute  in  single  strength  iorro  no  more  <han  60  oer- 
cerrt  t>y  volume  of  the  good.      ' 

A  change  to  heading  22.03  from  iny  other  heading. 

A  change  to  subheading  2204. 1 0|  through  220429  from  any  ottwr  subheading  outside  th^  giiMp 

A  change  to  subheading  2204.30lfaom  any  ««»er  headii^ 

A  change  to  heading  22.05  from  iny  other  heading,  einepl  from  heading  22.04:  or 

A  ctiange  to  vermouth  of  heading!  22.05  from  heading  2204. 

A  change  to  heading  22.06  from  kn/  other  heading. 

A  change  to  heading  220/  from  ^  other  headfrig  ejioept  from  heading  22.08. 

A  change  to  sUibeading  2208.  l  Othroogh  2206.50  from  any  other  subheading  outside  thai  group. 

A<t«ange  to  siM>eading  2208.90ifrwn  any  other  sut)headin9.  except  from  subheading 2208.10;  or 

A  change  to  cordials,  liqueurs.  Imictiwasser  or  ratafia  of  subheading  220830  (2208.90.45)  4K>ni  any  other  product 

A  change  to  headmg  22.09  from  any  other  heading. 

A  change  to  heading  23.01  through  23.08  from  any  other  chapter. 

from  any  other  heading. 

from  any  other  heading,  eicepi  from  Chapter  4  or  t>eadir)g  1901,  or 
from  Chapter  4  or  t>eading  1901  provided  that  the  good  contains  no  nxre  Ihan  50  per- 


A  change  to  subheading  2309.10 
A  change  to  subheading  2309.90 
A  change  to  subheading  2309.90 
cent  of  mtik  solids  by  weight 


A  change  to  heading  24.01  from  i  my  other  chapter. 

A  change  10  heading  24.02  ffiroo;  h  24.03  from  any  other  heading,  including  another  heading  within  that  group. 


Section  V:  Chapters  25  through  27 


A  change  to  heading  25  01  throu^  h  25.16  from  any  other  heading,  including  another  heading  w«hin  that  group. 

A  c^nge  to  heading  251 7.10  thn  ugh  251 7.20  from  any  other  heading. 

A  change  to  subheading  2517.30  from  any  other  subheading. 

A  change  to  heading  2517.41  thr<  ugh  2517.49  from  ary  other  heading. 

A  ti^ange  to  heading  25.18  throu]  h  25.30  from  any  other  heading. 

A  change  to  heading  26.01  throu^  h  26.21  from  any  other  heading,  including  another  heading  within  that  group 

Forpurposes  of  this  chapter,  a  '  chemictU  feac^ofT  s  defined  as  a  process  in  which  chemical  bonds  in  mdecutes  are 

broken  and  new  chemical  bond  s  aw  termed  between  the  fragmented  molecules  am*or  added  elements  so  that  one  or 

more  o<  the  onginal  bond/s  no  t  jnger  link  the  same  chemical  elements  or  functional  group* 
A  change  to  heading  2701  throog  i  2706  from  any  other  heading,  including  any  heading  within  the  group 
A  change  to  subheading  2707.10  Ihrough  2707.99  from  any  other  tieadmg:  or 
A  change  to  subheading  2707.1 )  through  2707.99  from  any  other  subheading,  including  any  subheading  within  the 

group,  provided  that  the  good  r^stiUng  from  such  change  is  the  product  of  a  'chemical  reacHarr  as  defined  in  l^lote  1 
A  change  to  heading  2708  through  2709  from  any  other  heading,  indudmg  ary  heading  within  the  group 
A  change  to  heading  271 0  from  any  other  heading;  or 
*  ^aa^  to  any  good  of  heading  2710  from  any  other  good  of  heading  2710.  provided  that  the  good  resulting  from  such 

Change  IS  the  product  of  a   cherraca/ reacttbrT  as  defined  in  Note  1. 

A  change  to  subheading  271 1.1 1  |rom  any  other  subheading,  except  from  subheading  2711^ 

^  ^S^J^^'^^'lif r  t^^T:*^^  ^^''^  from  .^y  other  subheading,  indudi.^  any  subheading  within  the 
group,  except  from  sut)heading  271 1 .29. 

A  change  to  subheading  271 1.21  from  any  oVwr  suWwMtng.  emepi  from  subheading  2711.11. 

A  change  to  subheading  271 1.29  from  any  other  auMtaadng.  eHoept  from  subheading  271 1.1 2  through  271151 

A  change  to  heading  2712  th»oug>  2714  liwn  any  other  iwadwg,  indudmg  any  heading  within  the  gnwp. 
A  change  to  heading  2715  from  a^  ottwr  heading,  except  from  heading  2714  or  subheading  271320 
A  change  to  heading  2716  from  aity  other  heading. 
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Tariff  shift  and/or  other  requirements 


Section  VI:  Chaptsrs  28  through  38 


Notes:  1 .  Chemical  reaction  origin  rule— 

the^reaSS  2«'i!il?S?'*  ^®' ^' ^'"  ^  *^  ^ '^  **  "^ '^^ 

A  chemicalreaction  is  defined  as  a  process  in  which  chemical  bonds  in  molecules  are  broken  and  new  chemical  bonds  are  fr)rmed  between 
KciZwr  ""^  "^"^  so  that  one  or  more  of  the  original  bond^s  no  tonger  link  ^^ST^SS^^SlSS^ 

2.  sSSS^pSiSJJ^  •'ne^)y-line  mies.  the  "chemical  reaction"  rule  may  be  applied  to  any  good  classified  in  the  above  chapters. 

A  foreign  material/component  will  not  be  deemed  to  have  satisfied  all  applicable  requirements  of  these  marking  niles  by  reason  of  a  chanoe 
from  one  dassifi^tion  to  another  merely  as  the  result  of  the  separation  of  one  or  m^e  individual  materials  or^xW^sTSTa  niSSS 
mixture  unless  the  isolated  material/component,  itself,  also  underwent  a  chemical  reaction.  componems  rrom  a  man-maoe 


2801.10-2801.30 


2802 

2803 

2804.10-2804.50 

2804.61-2804.69 
2804.70-2804.90 


2805 

2806.10-280620 

2807-2808  

2809.10-2809.20 


2810 

2811.11  

2811.19 

281121  

2811.22 

2811.23-281129 

2812.10-2813.90 


2814  

2815.11-2815.12 
2815.20-2815.30 


2816.10 

2816.20 

2816.30  . 

2817 

2818.10-2818.30 

2819.10-2819.90 

2820.10-2820.90 


2821.10 
2821.20 


2822 

2823 

2824.10-2824.90 

2825.10-2825.40 


2825.50 
2825.60 
2825.70 
2825.80 
2825.90 


2826.11-2833.19 


283321  

283322-283326 

283327 

2833.29 „... 


A  change  to  subheading  2801.10  through  2801.30  from  any  other  subheading,  including  any  subheading  within  the 

A  change  to  heading  2802  from  any  other  heading,  except  from  heading  2503 

A  change  to  heading  2803  from  any  ottier  heading. 

A  change  to  subheading  2804.10  through  2804.50  from  any  other  subheading,  including  any  subheading  within  the 

A  change  to  subheading  2804.61  through  2804.69  from  any  other  subheading  outside  the  group 
A  change  to  subheading  2804.70  through  2804.90  from  any  other  subheading,  including  any  subheading  within  the 
ytoup. 

A  change  to  heading  2805  l.om  any  other  heading. 

A  change  to  subneading  2806.10  through  2806.20  from  any  other  subheading,  including  any  subheading  within  the 

A  change  to  heading  2807  through  2808  from  any  other  heading,  including  any  heading  within  the  group 

A  change  to  subheading  2809.10  through  2809.20  from  any  other  subheading,  including  any  subheading  within  the 

A  change  to  heading  2810  htxn  any  other  heading. 
A  change  to  subheading  281 1 .1 1  ftxjm  any  other  subheading. 

A  change  to  subheading  281 1.19  from  any  other  subheading,  except  from  subheading  281 1  22 
A  change  to  subheading  281 1 .21  from  any  ottier  subheading. 

A  change  to  subheading  281 1.22  from  any  other  subheading,  except  from  subheading  2505  10  2506  10  or  281 1  19 
A  change  to  subheading  2811.23  through  281129  from  any  other  subheading,  including  any  subheading  within  ihe 
group.  ^ 

A  change  to  subheading  2812.10  through  2813.90  from  any  other  subheading,  including  any  subheading  within  the 

group. 
A  change  to  heading  2814  from  any  other  heading. 

A  change  to  subheading  2815.1 1  through  2815.12  from  any  other  subheading  outside  the  group 
A  change  to  subheading  2815.20  through  2815.30  from  any  other  subheading,  including  any  subheading  within  the 

A  change  to  sut)heading  281 6.1 0  from  any  other  subheading. 

A  change  to  subheading  2816.20  from  any  other  subheading,  except  from  subheading  2530  90 

A  change  to  sut)heading  2816.30  from  any  other  subheading. 

A  change  to  heading  2817  from  any  other  heading,  except  from  heading  2608. 

A  change  to  subheading  2818.10  through  2818.30  from  any  other  subheading,  including  any  subheading  within  the 

group,  except  from  heading  2606  or  sutiheading  2620.40. 
A  change  to  subheading  2819.10  through  2819.90  from  any  other  subheading,  including  any  subheading  within  the 

group.  ^ 

A  change  to  subheading  2820.10  ttvough  2820.90  from  any  other  subheading, 

group,  except  from  subheading  2530.90  or  from  heading  2602. 
A  change  to  subheading  2821.10  from  any  other  subheading. 
A  change  to  subheading  2821.20  from  any  other  subheading,  except  from  subheading  2530  30   or  2601  11  tnrouoh 

260120.  •  -y 

A  change  to  heading  2822  from  any  other  heading,  except  from  heading  2605. 
A  change  to  heading  2823  from  any  other  heading. 

A  change  to  subheading  2824.10  through  2824.90  from  any  other  subheading,  including  any  subheading  within  the 
group,  except  from  heading  2607. 

A  change  to  subheading  2825.10  through  2825.40  from  anjc  other  subheading.  Including  any  subheading  within  the 

group.  ^ 

A  charige  to  subheading  2825.50  from  any  other  subheading,  except  from  heading  2603. 
A  change  to  subheading  2825.60  from  any  other  subheading,  except  frwn  subheading  2615.10. 
A  change  to  subheading  2825.70  from  any  other  subheading,  except  from  subheading  2613.10. 
A  change  to  subheading  2825.80  from  any  other  subheading,  except  from  subheading  2617.10. 
A  change  to  subheading  2825.90  from  any  other  subheading,  provided  that  the  good  of  this  subheading  is  the  product  of 

a  'chemical  macOorr  as  defined  in  Note  l . 
A  change  to  subheading  2826.11  through  2833.19  from  any  other  subheading,  including  any  subheading  within  the 

group. 
A  change  to  subheading  2833.21  from  any  other  subheading,  except  from  subheading  253020. 
A  change  to  subheading  283322  through  283326  from  any  other  subheading,  including  any  subheading  within  the 

group. 
A  change  to  subheading  283327  from  any  otf>er  subheading,  except  from  subheading  251 1.10. 
A  change  to  subheading  283329  from  any  other  subheading,  except  from  heading  2520. 


including  any  subheading  wittun  tne 
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2833.30-2833.40 

2834.10-2834.29 

2835.10-2835.25 

2835^ 

2835.29-2935.39 

2836.10 

283^20 

2836.30-2836.40 

2836.50 

2836.60 

2836.70 

2836.91  

2836.92 

2836.93 

2836.99 

2837.11-2837.20 

2838  __ 

2839.11-2839.19 
2839.20-2839.90 

2840.11-2840.20 

2840.30 

2841.10-2841.40 

2841.50 

2841.60 

2841.70 

2541.80  .. 

2841.90 

2842.10 

2842.90 

2843.10 

2843.21-2843.29  .... 

2843.30-2843.90  .... 

^844.10 

2844.20 

2844.30 

2844.40-2844.50  .... 

2845 

2846 

2847 

2848.10-2849.90  .... 

2850-2851  

2901.10-2901.90... 

2902.11 

2902.19 

2902.20 

2902.30 

290^4 1-2902.44  .... 

2902.50 

2902.60 .. 

2902.70n2902J0  .... 

2903.11-2904.90.... 


A  change  to  subheading  2633J0 


TarM  shift  and/or  other  requirements 


IhfOHS^  28S3.40  *oni  any  other  subheading,  including  any  subheading  witWn  the 


through  2834.29  from  any  other  subheading,  indudmg  any  subheading  within  the 
through  2835.25  from  any  other  subheading,  including  any  subheadtr^  within  the 


change  to  suisheading  2834.10 
graup. 
change  to  subheading  2835.10 

change  to  subhaadmg  2835.26  fiom  any  other  subheading,  except  Irom  heading  2510. 
change  to  subheading  2835  29  through  2835.39  from  any  other  subheading,  including  any  subheadina  wrthm  the 
group.  j 

change  to  subheading  2836. 1 0  f rbm  any  other  subheading. 

change  to  subheading  2836.20  Mm  any  a«ier  subheading,  except  from  subheading  2530.90 
change  in  sUiheading  2836.30  through  2836.40  trom  any  other  subheadmg.  including  any  subheading  within  the 
group.  J 

change  to  subheading  2836.5(1  from  any  other  subheading,  except  Irom  heading  2509,  subheading  2517  41  or 
2517.49,  heading  2S21.  or  subtaMing  2530.9a 

change  to  subheading  2836.60  frtom  any  other  subheading,  except  from  subheading  251 1  20 
change  to  subheadmg  2836.70  trpm  any  other  subheading,  ewept  Irom  heading  2607. 
change  to  subheadkig  2836.91  frtom  any  other  subheadK»g. 

change  to  subheadmg  2836.92  l^m  any  other  subheading,  except  from  subheading  2530.90. 
change  to  subheading  2836.93  fr^m  any  other  subheading,  except  from  subheading  2617.90. 

change  to  stA>heading  2836.99  ffcm  any  other  subheading,  provided  thai  the  good  of  this  subheading  rs  the  product  o1 
a  "chemical  reaction' as  defined  in  Note  1 . 
change  to  subheading  2837.11  through  2837.20  from  any  other  subheading,  including  any  subheading  within  the 

change  to  heading  2838  from  w\\  other  heading. 

change  to  subheading  2839.1 1  through  2839.19  from  any  other  subheading,  outside  the  group 

change  to  subheading  2839.20  through  2839S0  from  any  other  subheading,  including  any  subheading  within  the 

change  to  subheading  2840.1 1  tt  rough  2840.20  from  any  other  subheading  outside  the  group,  except  from  subheading 

change  to  subheading  2840.30  fr  >m  any  other  sutiheadlng. 

change  to  subheading  2841.10  jthrough  2841.40  from  any  other  subheading,  including  any  subheading  within  the 

change  to  subheadmg  2841.50  film  any  o«wr  subheading,  except  from  heading  2610 

change  to  subheadng  2841.60  frbm  any  other  subheading. 

change  to  subheacing  2841.70  fr^  any  other  subheading,  except  from  subheading  2613  90 

change  to  sttohooding  2841.80  frOm  any  other  subheading,  except  Jrom  heading  2611. 

change  to  subheading  2841.90  frbm  any  other  subheading,  provided  that  the  good  of  this  subheading  is  the  product  of 

a  "chemical  reaction"  as  defined  hi  Note  1. 

change  to  subhead«g  2643.10  Ifjim  any  other  subheading. 

change  to  subheadmg  2842.90  frbm  any  other  subheadmg,  provided  that  the  good  of  this  subheading  is  the  product  o1 

a  chemical  reaction"  as  defined  In  Note  1 . 

changetosubhea<*ng2843.10fn>manyothersubheading,  except  from  heading  71 06,  7108,  7110  or  7112 

change  to  siMiheading  2843.21  through  2843.29  from  any  other  subheading,  including  any  subheading  wihm  ihe 

change  to  subheading  2843.30  through  2843S0  from  any  other  subheading,  including  any  subheadina  within  the 

group,  except  from  subheadmg2$l  6.90. 

change  to  subheading  2844.10  frtm  any  other  subheading,  except  from  subheading  2612  10 

change  to  subheadirtg  2844.20  from  any  other  subheading. 

change  to  subheadmg  2844.30  frCm  any  other  subheading,  except  from  subheading  2844.20 

change  to  subheading  2844.40  through  2844.50  from  any  omer  subheading,  including  any  subheading  withm  the 

change  to  heading  2845  from  an]  other  heading. 

change  to  heading  2846  from  any  other  heading.  eKoepi  from  subheading  2530  90 

change  to  subheading  2847  from  any  other  heading. 

change  to  subheading  2848.10  through  2849.90  from  any  other  subheading,  including  any  subheadnw  withm  the 
group. 

change  to  headmg  2850  through  ^851  from  any  other  headng.  indudmg  any  heading  vfltljin  the  group 

change  to  subheading  2901.10  through  2901  90  from  any  other  subheading,  including  any  subheading  vrthin  the 

group,  except  from  acyclic  petroleum  oils  of  heading  2710.  or  subheading  271 1 .13,  271 1 .14.  271 1  19  or  271 1  29 

change  to  subheading  2902.1 1  fr|m  any  other  subheading. 

change  to  subheading  2902.19  from  any  other  subheading,  except  Horn  non-aromatic  cyclic  petroleum  oils  of  sub- 

headmg2707.50, 2707.99.  or  heading  2710. 

change  to  subhead«g  2902.20  *em  any  other  subheading,  encept  from  subheading  2707.10. 2707  50  or  2707  99 

change  to  subhea(ing  2902.30  fr4m  any  other  subheading,  except  Irom  subheading  270750.  2707  5o'  or  2707  99 

change  to  subheading  2902.4 1  Jthrough  2902.44  from  any  other  subheading,  including  any  subheading  wrthm  the 

group,  except  from  subheading  2?07.3O,  2707  50  or  2707.99. 

charige  to  subheading  2902.50  Ir^m  any  other  subheadmg. 

change  to  sutjheadmg  2902.60  Irom  any  other  subheading,  except  from  subheading  2707.30,  2707.50   2707  99   or 

headirtg  2710.00.  j 


change  to  subheadirM)  2902.70 
group,  except  from  subheading  2 
change  to  subheadKig  2903.ll 
group. 


through  2902.90  trom  any  other  subheading. 

07.50,  2707.99  or  heading  2710. 

through  2904.90  Irom  any  other  subheading. 


indudmQ  any  s«t>heading  within  the 
•ncKKfcng  any  subheading  wrthin  the 
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2905.11-290551  ., 

290552-290559  .. 

2905.31-2905.50  .. 

2906.11  , 

2906.12-2906.13  . 

2906.14 „ 

2906.19 

290659 

2907.11  

2907.12-290752  . 

290753 

290759-2907.30  . 

2908 
2909.fV^59ic».49"! 

2909.50 

2909.60 

2910.10-2910.90  . 

2911 

2912.11-2912.13. 

2912.19-2912.49  . 

2912.50-2912.60  .. 

2913 

2914.11-2914.19., 

291451-291452  ., 

291453 

291459 

2914.30-2914.70  .. 

2915.11-2915.35.. 

2915.39 

2915.40-2915.90  .. 

2916.11-291650.. 

2916.31-2916.39  ., 

2917.11-2917.39.. 

2918.11-291852.. 

2923 

291859-2916.30  .. 

2918.90  ._ 

2919 

2920.10-2926.90  .. 

2927-2928  

2929.10-2930.90  .. 

2931  „ 

2932.11-2932.90.. 

2933.11-2934.90.. 

2935 „.... 

2936.10-293659  .. 

2936.90 „... 


Tariff  shift  ancVor  other  requirements 


A  change  to  S(A)headbig  2906.11  through  290651  from  any  other  subheadbig.  indudkig  any  subheKling  within  the 

group. 
A  change  to  sUiheacfing  290552  through  290559  from  any  other  subheadtoig.  mdumg  any  subheading  witNn  the 

group,  except  from  subheadtog  1301.90. 3301.90  or  3805.90. 
A  change  to  subheading  2905.31  through  2905.50  from  any  other  subheading,  indudbig  any  subheading  within  the 

A  change  to  subheadtaig  2906.1 1  fromany  other  subheadmg.  except  from  subheadkig  3301 54  or  3301 55. 

A  change  to  subheading  2906.12  through  2906.13  from  any  other  subheading,  indudkig  any  subheading  within  the 

QTOUp. 

A  change  to  sU>heading  2906.14  from  any  other  subheading,  except  from  heading  3805. 

A  change  to  subheading  2906.19  from  any  other  subheadkig.  except  from  subheading  3301.90  or  3805.90. 

A  change  to  subheadkig  290651  from  any  other  subheadkig. 

A  change  to  subheading  290659  from  any  other  subheading,  except  from  subheadkig  2707.60  or  3301.90. 

A  change  to  subheading  2907.11  from  any  other  subheadkig,  except  from  subheadkig  2707.60. 

A  change  to  sUiheadkig  2907.12  through  290752  from  any  other  subheadkig,  kidudng  any  subheadkig  withm  the 

group,  except  from  subheadkig  2707.99.  •«  ••      /  •» 

A  change  to  subheadkig  290753  from  any  other  subheadkig. 
A  change  to  sUiheadkig  290759  through  2907 JJO  from  any  other  subheadkig,  kidudkig  any  subheadkig  withki  tha 

group,  except  from  subheading  2707.99. 
A  charige  to  heading  2908  from  any  other  headkig. 
A  change  to  subheading  2909.11  through  2909.49  from  any  other  subheading,  kiduding  any  subheading  withm  the 

OTOUP* 

A  change  to  s<A)headkig  2909.50  from  any  other  subheadkig.  except  from  subheading  3301.90. 

A  change  to  subheading  2909.60  from  any  other  subheading. 

A  change  to  subheading  2910.10  through  2910.90  from  any  other  subheadkig,  kidudkig  any  subheadkig  within  the 

group. 
A  charige  to  headkig  291 1  from  any  other  heading. 
A  change  to  subheadkig  2912.11  through  2912.13  from  any  other  subheadkig.  kidudkig  any  subheading  within  the 

QfOUP* 

A  change  to  subheading  2912.19  through  2912.49  from  any  other  subheadkig,  bicludkig  any  subheading  within  the 

group,  except  from  subheadkig  3301.90. 
A  change  to  subheadkig  2912.50  through  2912.60  from  any  other  subheadkig,  toxludkig  any  subheading  within  the 

group. 
A  ctiange  to  heading  2913  from  any  ottier  heading. 
A  change  to  subheadkig  2914.11  through  2914.19  from  any  other  subheading,  kwludkig  any  subheadkig  within  the 

group,  except  from  subheadkig  3301 .9a 

A  change  to  subheadkig  2914.21  through  291452  from  any  other  subheading,  kicluding  any  subheading  withm  the 

group. 
A  change  to  subheading  2914.23  from  any  other  subheading,  except  from  subheading  3301.90. 
A  change  to  subheading  291459  from  any  other  subheading,  except  from  subheading  3301.90  or  3805.90. 
A  change  to  subheadkig  2914.30  through  2914.70  from  any  other  subheading,  kidudkig  any  subheading  within  the 

group,  except  from  subheadkig  3301.90. 
A  change  to  subheadkig  2915.11  through  2915.35  from  any  other  subheading,  kidudkig  any  subheading  within  the 

group. 
A  charige  to  sutiheadmg  2915.39  from  any  olfier  subheading,  except  from  subheading  3301 .90. 
A  change  to  subheading  2915.40  through  2915.90  from  any  other  subheading,  kidudkig  any  subheading  within  tha 

group. 
A  change  to  subheading  2916.11  through  291650  from  any  other  subheadkig,  kidudkig  any  subheading  withm  the 

QTOUp* 

A  change  to  subheadkig  2916.31  through  2916.39  trom  any  other  subheading,  kidudkig  any  subheading  within  the 

group,  except  from  subheadkig  3301 .90. 
A  change  to  subheadkig  2917.11  through  2917.39  from  any  other  subheadkig,  kidudkig  any  subheading  within  the 

group. 
A  change  to  sUiheadkig  2918.11  through  291852  from  any  other  subheading,  indudkig  any  subheadkig  withki  the 

group. 
A  change  to  subheadkig  291853  from  any  other  subheadkig.  except  from  subheading  3301.90. 
A  change  to  s(A)headkig  2918.29  through  2918.30  from  any  other  subheading,  kidudkig  any  subheadkig  withki  the 

group. 
A  change  to  subheading  2918.90  from  any  other  subheading,  except  from  heading  3301.90. 
A  change  to  subheadkig  2919  from  any  other  headkig. 
A  change  to  subheadkig  2920.10  through  2926.90  from  any  other  subheadkig,  kidudkig  any  subheading  within  the 

group. 
A  change  to  headkig  2927  through  2928  from  any  other  headkig,  kidudkig  any  heading  withki  the  group. 
A  change  to  subheadkig  2929.10  through  2930.90  from  any  other  subheadkig,  kidudkig  any  subheadkig  within  the 

group. 
A  change  to  heading  2931  from  any  other  headkig. 
A  change  to  subheadkig  2932.11  through  2932.90  from  any  other  subheading,  kidudkig  any  subheading  within  the 

group,  except  from  subheadkig  3301.90. 
A  change  to  subheadkig  2933.1 1  through  2934.90  from  any  other  subheadkig,  kwludkig  any  subheading  within  the 

group. 
A  change  to  headkig  2935  from  any  other  headkig. 
A  change  to  subheadkig  2936.10  through  293659  from  any  other  subheadkig.  kidudkig  any  subheadkig  within  tha 

group. 
A  change  to  subheadkig  2936.90  from  any  other  subheadkig,  except  from  subheadkig  2936.10  through  293659. 
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2937-2941  

2942 

3001.10 

300120-3001.90 
3002.10-3002.90 

3003.10 

3003.20 

3003.31 

3003.39 

3003.40 

3003.90 

3004.10 

3004.20 

3004.31  

3004.32 

3004.39 

3004.40 

3004.50 

3004.9 

3X5.10 

3005.90 

3006.10 

300620-3006.60 

3101 

3102.10-310221 

(9) 

3901-3915  

3916.10-3918.90 

3919.10-3919.90 
3920.10-3921.90 

3922-3926  

4001.10-400122 

400129 

4001.30 

4002.11-4002.70 

4002.80-^002.99 

4003-4004  

4005 

4006-4010  

4011.10-4012.90 

4013 

4014.10-4014.90 

4015 

4016.10-4016.99 

4017 
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Tariff  shift  arxVor  other  requirements 


change  to  heading  2937  through  i2941  from  any  other  heading,  including  any  heading  within  the  orouo 
change  to  heading  2942  from  any  other  chapter.  «»   -k 

chai^  to  subheading  3001.10  from  any  other  subheading,  except  from  subheading  0206.10  through  020890  or 
030520,  heading  0504  or  0510.  ex-  subheading  051 1 .99.  unless  the  change  from  these  provisions  is  to  a  powder  of  this 
subheading.  '^ 

change  to  subheading  3001 .20  M  irough  3001 .90  from  any  other  subheading,  including  any  subheading  with'the  group 
change  to  subheading  3002.10  through  3002.90  from  any  other  subheading,  including  any  subheading  within  the 
group. 

^nnge  to  subheading  3003.10fi3m  any  other  subheading,  except  from  subheading  2941.10.  294120  or  3003.20. 

change  to  subheading  3003.20  fipm  any  other  subheading,  except  from  subheading  2941 .30  through  2941 .90 

change  to  subheading  3003.31  from  any  other  subheading,  except  from  subheading  2937.91 . 

change  to  subheading  3003.39  from  any  other  subheading,  except  from  honnones  or  their  derivatives  classified  in 

chapter  29. 

change  to  subheading  3003.40  f  om  any  other  subheading,  except  from  heading  1211.  subheading  1302  11   1302  19 

1 30220, 1 302.39,  or  from  any  akaioids  or  their  derivatives  classified  in  chapter  29. 

change  to  subheading  3003.90  from  any  other  subheading,  provided  that  the  domestic  content  of  the  therapeutic  or 

prophylactic  component(s)  is  no  less  than  40  percent  by  weight  of  the  total  therapeutic  or  prophylactic  content. 

change  to  subheading  3004.10  from  any  other  subheading,  except  from  subheading  2941.10,  2941.20.  3003.10  or 

change  to  subheading  3004.20  from  any  other  subheading,  except  from  subheading  2941.30  through  2941.90,  or 

oOQo.20.  I 

change  to  subheading  3004.31  f^  any  other  subheading,  except  from  subheading  2937.91 ,  3003.31  or  3003  39 
change  to  wAheading  3004.32  ^om  any  other  subheading,  except  from  subheading  3003.39,  or  any  adrenal  cortical 
honnone/s  classified  in  chapter  29. 

change  to  subheading  3004.39  from  any  other  subheading,  except  from  subheading  3003.39,  or  any  hormone/s  or  its/ 
their  derivative/s  classified  in  chapter  29. 

change  to  subheading  3004.40  from  any  other  subheading,  except  from  heading  1211,  subheading  1302  11  1302  19 
130220,  1302.39,  3003.40,  or  ar^y  alkaloid/s  or  itsAheir  derivative/s  provided  for  in  chapter  29.  •         •     . 

change  to  subheading  3004.50  torn  any  other  subheading,  except  from  subheading  3003.90.  or  any  vitamin/s  classi- 
fied in  chapter  29.  or  products  of  heading  2936. 

change  to  subheading  3004.90  from  any  other  subheading,  except  from  subheading  3003.90,  provided  that  the  domes- 
tic content  of  the  therapeutic  or  Prophylactic  componenVs  Is  no  less  than  40  percent  by  weight  of  the  total  theraoeutic 
or  prophylactic  content.  |  r-  ,       »  h^ui«. 

change  to  subheading  3005.10  from  any  other  sutiheading. 

rtange  to  subheading  3005.90  from  any  other  subheading,  except  from  Section  XI,  Harmonized  System  unless  the 

wange  ts  to  a  good  of  this  subheading  that  Is  impregnated  or  coated  with  pharmaceutical  substance/s. 

change  to  subheading  3006.10  from  any  other  sutjheading,  except  from  subheading  1212.20  or  4206  10 

change  to  subheading  3006.20  through  3006.60  from  any  other  subheading,  including  any  subheading  witnin  the 

youp. 

change  to  heading  3101  from  sny  other  heading,  except  from  subheading  2301.20  or  powders  and  mea's  of  sub- 
heading 0506.90,  heading  0508,  ^r  subheading  051 1.91  or  051 1 .99. 

through  3102.21  from  any  other  subheading,  Including  any  subheading  within  the 


change  to  subheading  3102.10 
group. 


Section  VII:  Chapters  39  through  40 


change  to  heading  3901  throughi  3915  from  any  other  heading,  including  any  heading  within  the  group,  provided  that 

the  domestic  polymer  content  Is  rto  less  than  40  percent  by  weight  of  the  total  polymer  content 

change  to  subheading  3916.10  through  3918.90  from  any  other  subheading,  IrKluding  any  subheading  within  the 

change  to  subheading  3919.10  tllough  3919.90  from  any  other  subheading  outside  the  group 

change  to  subheading  3920.10  tfiough  3921.90  from  any  other  subheading  including  any  subheading  within  the  orouo 

change  to  heading  3922  through  8926  from  any  other  heading,  including  any  heading  within  the  group 

change  to  subheading  4001.10  through  400122  from  any  other  subheading,  including  any  subheading  within  the 

group. 

change  to  subheading  4001.29  frem  any  other  subheading,  except  from  subheading  4001  21  or  400122 

change  to  subheading  4001 .30  from  any  otfier  subheading. 

change  to  subheading  4002.11  through  4002.70  from  any  other  subheading,  including  any  subheading  within  the 

change  to  subheading  4002.80  through  4002.99  from  any  other  subheading,  including  any  subheading  within  the 

group,  provided  that  the  domestic  mbber  content  is  no  less  than  40  percent  by  weight  of  the  total  aibber  content 

change  to  heading  4003  through  4004  from  any  other  heading.  Including  any  heading  within  the  group 

change  to  heading  4005  from  any  other  heading,  except  from  heading  4001  or  4002. 

change  to  heading  4006  through  4010  from  any  other  heading,  including  any  heading  within  the  group 


charige  to  subheading  4011.10 

group. 

charige  to  heading  4013  from  any 

change  to  subheading  4014.10 

group. 

change  to  heading  4015  from  an) 

change  to  subheading  4016.10 

group. 

ctiangf  to  heading  4017  from  anj 


through  4012.90  from  any  other  subheading,  including  any  subheading  within  the 

other  tieading. 

through  4014.90  from  any  other  subheading.  Including  any  subheading  within  the 


other  heading. 

through  4016.99  from  any  other  subheading, 

other  tieading. 


including  any  subheading  within  the 
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(h) 


4104-4103  

4104-4107  

4108-4111  

4201  

4202.11  

4202.12-420222 

420229 

4202.31-^1202.32 

4202.39 

4202.91-4202.99 

4203-4206 

43.01  

4302.11-430220 
4302.30 

4303-4304  

(i) 

4401-4411  

4412 

4413-4421  

4501  

4502 

4503-4504 

4601  _.. 

4602 

(I) 

4701-4702  

4703.11-470429 

4705-4707  

4801-4807  

4808.10 

4808.20-4808.30 

4808.90 

4809 

4810-4814 

4815 

4816 

4817-4822  

4823.11  

4823.19 „ 

482320-4823.59 

4823.60 

4823.70-4823.90 

4901-4911  


Tariff  shift  and/or  other  requirements 


Section  Vni:  CtiaptM*  41  through  43 


change  to  heading  41 .01  through  41 .03  from  arty  other  chapter. 

change  to  heading  41.04  through  41.07  from  any  other  heading,  indudmg  another  heading  within  that  group-  or 

change  to  finished  leather  of  heading  4104  through  4107  from  wet  blue  hides  or  leather. 

change  to  heading  41.08  through  41.ll  from  any  other  heading,  including  Mother  headvu  within  that  otoud 

change  to  heading  42.01  from  any  other  heading. 

change  to  subheading  4202.1 1  from  any  other  heading. 

j2!I^l!l5l!w*i"SLS2-^l**°*^  ^-^  ^"^  *^  °**'  '*"*^  P"'^'***'  ^  '^  cha"9«  *>w  ~t  result 
irom  the  assembly  of  imported  cut  components. 

change  to  subheading  4202.29  from  any  other  heading. 

change  to  »»J«;»««nfl8f2^31  through  4202.32  from  any  other  heading  provided  that  the  change  does  nci  result 
from  the  assenvly  of  imported  cut  compor)ents. 
change  to  subheading  4202.39  from  any  other  heading. 

change  to  subheadings  4202.91  through  4202.99  from  any  other  heading  provided  that  the  change  does  not  'esult 

from  tfie  assembly  of  imported  cut  components. 

change  to  headings  42.03  through  42.06  from  any  other  heading.  Including  another  heading  within  the  group 

change  to  heading  43.01  from  any  other  chapter. 

change  to  subheading  4302.1 1  through  4302.20  from  any  other  headina 

«!^iif  "^**"^  ^°^-^  from  any  other  subheading  provided  that  the  change  does  not  result  from  the  assembly 
of  imported  cut  fur  components.  ' 

change  to  headings  43.03  through  43.04  from  any  other  heading,  including  another  heading  within  that  group. 


Section  IX:  Chapters  44  through  46 


A  change  to  headings  44.01  through  44.1 1  from  any  other  heading.  Including  another  heading  within  that  orouo 

A  change  to  headings  4412  from  any  other  hea<fing;  or 

A  change  to  surtace-covered  plywood  of  4412  from  any  other  plywood  that  is  not  surtace^overed,  or  is  surface-covered 

only  with  a  dear  or  transparent  material  which  does  not  obscure  the  grain,  texture,  or  marVings  of  the  face  ply 
A  change  to  headings  44.13  through  44.21  Irom  any  other  heading.  Including  another  heading  within  that  group 
A  change  to  heading  45.01  from  any  other  heading. 

A  change  to  heading  45.02  from  any  other  heading  except  from  heading  4501. 

A  change  to  headings  45.03  through  45.04  from  any  other  heading,  including  another  heading  within  that  group 
A  change  to  subheading  4601.10  through  4601.99  from  any  other  subheading,  including  another  subheadino  within  that 

group.  " 

A  change  to  heading  46.02  from  any  other  heading. 


Section  X:  Chapters  47  through  49 


change  to  headings  47.01  through  47.02  from  any  other  heading  including  a  heading  within  that  group. 

change  to  subheadings  4703.1 1  through  470429  from  any  other  subheading.  Including  another  subheading  within  that 

change  to  headings  47.05  through  47.07  from  any  other  heading,  including  another  heading  within  that  group. 

change  to  headings  48.01  through  48.07  from  any  other  heading,  including  another  heading  within  that  group. 

change  to  sutiheadings  4808.10  from  any  other  heading. 

change  to  subheadings  4808.20  through  4808.30  from  any  other  heading  except  from  4804. 

char>ge  to  sut)heading  4808.90  from  any  other  chapter. 

change  to  heading  48.09  from  any  ottier  heading. 

change  to  headings  48.10  through  48.14  from  any  other  heading,  including  another  heading  within  that  group 

change  to  heading  48.15  from  any  other  heading. 

change  to  heading  48.16  from  any  other  heading,  except  from  heading  48.09. 

change  to  headings  48.17  through  4822  from  any  other  heading,  including  another  heading  within  that  group 

change  to  4823.1 1  from  any  other  sut)headlng. 

change  to  4823.19  from  any  other  subheading. 

change  to  subheading  4823.20  through  4823.59  from  any  other  chapter;  or 

change  to  4823.20  through  4823.59  from  within  chapter  48  if  that  change  is  a  result  of  a  substantial  transformation. 

change  to  4823.60  from  any  other  subheading. 

change  to  subheading  4823.70  through  4823.90  from  any  other  chapter;  or 

^»nge  to  4823.70  through  4823.90  from  within  chapter  48  If  that  change  is  a  result  of  a  substantial  transformation. 

chonge  to  heading  49.01  through  49.1 1  from  any  other  heading,  including  another  heading  within  that  group. 
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SECTION  XI:  Cttaptars  50  througl  63 


Tariff  shift  and/or  other  requirements 


Notes:  (1)  For  the  purposes  of  Chapters  9i«irough  63.  th«  following  definitions  will  apply: 

a.  The  term  "greige".  as  used  in  chapt^  50  through  5  5.  58.  and  60.  means  that  the  fabric  has  not  been  subjected  to  any  wet  or  drv  finish- 
ing operations  after  it  was  formed.  ' 

b.  The  phrase  "major  parts",  as  used  in  chapters  61  ind  62.  means  integral  components  of  the  garment,  but  does  not  include  such  parts 
as  collars,  cuffs,  waistbands,  plackets,  pockets,  linings,  puddings,  accessories,  or  the  like. 

c.  The  phrase  "knit  to  shape",  as  used  in  chapters  61  and  62,  refers  to  any  made  up  major  part  (as  defined  above)  of  a  garment  which 
prior  to  the  fabric  being  cut.  has  the  same  shape,  or  closi  dy  resembles  the  shape,  of  that  convonent  as  used  in  the  garment 

d.  The  phrase  "fully  lined,  fully  padded,  or  fully  insulal  Bd".  as  used  in  chapters  61  and  62,  means  that  the  body  of  the  garment  together 
with  its  sleeves  an<Vor  legs,  is  entirely  lined,  padded,  or  insulated,  but  this  does  not  include  waistbands  less  than  fifteen  centimeters  wide 
cuffs  less  than  ten  centimeters  wide,  plackets,  collars.  sh<  >ulder  straps,  and  the  like). 

e.  The  term  "tailored",  as  used  in  chapters  61  and  62]  refers  to  noncasual  garments  of  the  type  normally  worn  for  business  or  social  pur- 
poses where  some  degree  of  forn^lity  is  required,  and  garments  of  virtually  identical  construction.  These  garments  have  been  permanently 
shaped  and  usually  have  tnm.  fitted  lines  obtained  by  cartful  cutting,  seaming,  and  pressing. 

(2)  Where  a  tanff  shift  rule  in  chapters  61  or  62  involves  the  assembly  of  a  garment,  the  rule  is  satisfied  only  when  the  entire  assembly  of 
all  major  parts  occurs  in  one  country. 

(3)  For  the  purposes  of  Section  102.11(b)  of  the  Gene  al  Rules,  except  for  sets,  where  a  good  classifiable  in  Chapter  61  through  63  does 
not  meet  the  tanff  shift  requirements  of  the  heading  or  su  Sheading  under  which  it  is  classifiable,  the  country  of  origin  of  that  good  shall  be  the 
single  country  where  the  component  which  determines  th  s  classification  of  that  good  was  cut  or  fomned  (e.g.  knit  to  shape)  provided  all  major 
parts  were  cut  or  formed  in  a  single  country.  -r-  /  r-  j 


5001-5003 
5004-5006 
5007 


5101-5105 
5106-5110 
5111-5113 


5201-5203 
5204-5207 
5208-5212 


5301-5305 
5306-5308 
5309-5311 


5401-5403 
5404-5405 

5406  

5407-5408 


5501-5507 
5508-551 1 
5512-5516 


5601  

5602-5605 
5606 


5607 


5608 
5609 


5701-5705 
5801-5802 


A  change  to  heading  5306  through 
A  change  to  heading  5309  through 
A  change  from  greige  fatiric  of  heac 


A  change  to  heading  5001  through  i  i003  from  any  other  chapter. 

A  change  to  heading  5004  through  5006  from  any  heading  outside  that  group. 

A  change  to  heading  5007  from  any  other  heading;  or 

A  change  from  greige  fabric  of  heading  5007  to  finished  fabric  of  heading  5007  by  dyeing  and  printing,  plus  two  or  more 
of  the  following  finishing  operaticrs— *>leaching.  shrinking,  fulling,  napping,  decating,  pemianent  stiffening  weighting 
permanent  embossing,  or  moirein  j. 

A  change  to  heading  5101  through  i  il05  from  any  other  chapter. 

A  ctiange  to  heading  5106  through  1 11 10  from  any  heading  outside  that  group. 

A  change  to  heading  51 1 1  through  1 11 13  from  any  heading  outskje  that  group;  or 

A  change  from  greige  fabric  of  he.  dings  5111  through  5113  to  finished  fabric  o(  those  same  headings  by  dyeing  and 
printing,  plus  two  or  more  of  the  following  finishing  operations— bleaching,  shrinking,  fulling,  napping,  decating.  perma- 
nent stiffening,  weighting,  permanent  embossing,  or  moireing. 

A  change  to  heading  5201  through  ^203  from  any  other  chapter. 

A  change  to  heading  5204  through  $207  from  any  heading  outside  that  group. 

A  change  to  heading  5208  through  $212  from  any  heading  outside  that  group;  or 

A  change  from  greige  fabric  of  heading  5208  through  5512  to  finished  fabric  of  those  same  headings  by  dyeing  and  print- 
ing, plus  two  or  more  of  the  following  finishing  operations— bleaching,  shrinking,  fulling,  napping,  decating  permanent 
stiffening,  weighting,  permanent  ^twssing,  or  moireing. 

A  change  to  heading  5301  through  5305  from  any  other  chapter. 

•308  from  any  heading  outside  that  group. 
i31 1  from  any  heading  outside  that  group;  or 
- — ,. a._.a_ w,  ..^^^ng  5309  through  531 1  to  finished  fabric  of  those  same  headings  by  dyeing  and  print- 
ing^ plus  two  or  more  of  the  follo^ving  finishing  operations-bleaching,  shrinking,  fulling,  napping,  decating  permanent 
stiffening,  weighting,  permanent  efntxjssing,  or  moireing. 

A  change  to  heading  5401  through  !  403  from  any  other  chapter. 

A  change  to  heading  5404  through  $405  from  any  other  chapter  except  from  headings  3920  and  3921. 

A  change  to  heading  5406  from  any  other  chapter. 

A  change  to  heading  5407  through  !  408  from  any  heading  outside  that  group:  or 

A  change  from  greige  fabrk:  of  head  ng  51 11  through  51 13  to  finished  fabric  of  those  same  headings  by  dyeing  and  print- 
ing^ plus  two  or  more  of  the  folio  iring  finishi-^g  operations— bleaching,  shrinking,  fulling,  napping,  decating  permanent 
stiffening,  weighting,  permanent  embossing,  or  moireing. 

A  change  to  heading  5501  through  $507  from  any  other  heading  except  heading  5401  through  5405 

A  change  to  heading  5508  through  $51 1  from  any  heading  outside  that  group. 

A  change  to  heading  5512  through  S516  from  any  heading  outside  that  group;  or 

A  change  from  greige  fabric  of  hea<ing  5512  through  5516  to  finished  fabric  of  those  same  headings  by  dyeing  and  print- 
ing, plus  two  or  more  of  the  follouing  finishing  operations— bleaching,  shrinking,  fulling,  napping  decating  permanent 
stiffening,  weighting,  permanent  e  nbossing,  or  moireing. 

A  change  to  heading  5601  from  any  other  heading. 

A  change  to  heading  5602  through  (  605  from  any  heading  outskJe  that  group. 

A  change  to  heading  5606  from  anjr  other  heading  except  from  heading  5004  through  5006  5106  through  5110  5204 
through  5207,  5306  through  53081  5401  through  5406,  and  5508  through  551 1 . 

(1)  A  change  to  twine,  cordage,  rq>es,  and  cables,  neither  plaited  or  braided,  nor  covered  or  sheathed  with  rubber  or 
plastics,  of  heading  5607,  from  any  other  heading  except  heading  5004  through  5006.  5106  throuah  5110  5204 
through  5207,  5306  through  5308  5401  through  5406.  and  5508  through  551 1 ;  or  ' 

(2)  A  change  to  twine,  cordage,  rop  ss,  and  cables,  either  plaited  or  braided,  or  covered  or  sheathed  with  rubber  or  elas- 
tics, of  heading  5607,  from  any  ot  >er  heading.  ^ 

A  change  to  heading  5608  from  any  ottier  heading  except  heading  5804. 

A  change  to  heading  5609  from  an^  other  heading  except  from  heading  5004  through  5007,  5106  throuah  5113  52J4 

through  5212,  5306  through  531 1   5401  through  5408,  5508  through  5516,  and  5607.  ' 

A  change  to  heading  5701  through  1  705  from  any  other  chapter. 
A  change  to  heading  5801  through  !  802  from  any  heading  outside  that  group;  or 
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5803 

5804 

5805 

5806.10-6806.39 

5806.40 

5807 

5808.10 „.. 

5808.90 

5809 

5810 

5811 

5901-5902  

5903 


5904-5906 
5907 


5908-5910 

5911 

6001  


6002 

6101  

6102 

6103 

Tariff  sNIt  and/oi  other  requirementt 


A  change  from  greige  fat)ric  of  heading  5801  to  5802  to  finished  fabric  of  those  same  headings  t>y  dyeing  and  printtna 
plus  two  or  mors  of  the  following  finishing  operations— bleaching,  shrinking,  tullina.  naDpino.  decatina  oermanuit  tSt- 
ening,  weighting,  permanent  embossing,  or  moireing.  ~t^  ■»•  ■».  p«  -.-.»«wr 

A  change  to  heading  5803  from  any  other  heading. 

A  change  to  heading  5804  from  any  other  heading:  or 

A  change  from  greige  fabric  of  heading  5804  to  finished  fabric  of  that  same  heading  by  dyeing  and  printing  plus  two  or 
moreof  the  following  finishing  operations-bleaching,  shrinking,  fulling,  napping,  decating,  permanein  sliflenina 
weighting,  permanent  embossing,  or  moireing.  ^ 

A  change  to  heading  5805  from  any  other  heading. 

^  fiS?^  ^  siOheading  5806.10  through  5806.39  from  any  heading  except  from  heading  5007.  5111  through  5113 
5208  through  5212.  5309  through  531 1.  5407  through  5408.  and  55T2  ttvough  5516  or  ^^ 

A  change  from  greige  fabric  of  s«A>heading  5806.10  to  5806.39  to  finished  fabric  of  those  same  subheadings  by  dyeing 
and  printing,  plus  two  or  more  of  the  foltowing  finishing  operations— bleaching,  shrinking,  fulling,  napping,  decatina  oer- 
maner*  stiHening,  weighting,  pennanent  embossing,  or  moireing.  -r^  •»  •*.  k- 

A  ctwnge  to  subheading  5806.40  from  any  other  heading. 

^^ l!"?!^  "^^  "^  •"'*"  ■'**'®*'  ■  ^^^^^^  *°  heading  5807  from  any  other  headirig  except  heading  5007, 51 1 1  through 

5113.  5208  through  5212, 5309  through  5311.  5407  through  5408,  5512  through  5516,  and  heading  5806 
(2)  For  badges  and  similar  articles,  a  change  to  heading  5807  from  any  other  heading  except  subheadino  6307  90 
A  change  to  subheading  5808.10  from  any  other  heading.  ■»         •    • 

(1)  For  ornamental  frimmings,  a  change  to  subheading  5808  90  from  any  other  heading 

(2)  For  tassels,  pompons  and  similar  articles,  a  change  to  subheading  5808.90  from  any  heading  except  from  headino 
5004  through  5006,  5106  through  51 10,  5204  through  5207,  5306  through  5308,  5401  through  5406,  and  5508  through 

A  cfiange  to  heading  5809  from  any  other  heading. 

(1 )  Where  the  weight  of  the  embrokJery  equals  or  exceeds  the  weight  of  the  ground  fabric,  a  change  of  the  around  fabric 
to  heading  5810  from  any  other  heading;  or  ■»-  >r 

(2)  Where  the  weight  of  the  embrokJery  is  less  than  the  weight  of  the  ground  fabrk:.  a  change  of  the  ground  fabric  to 
heading  5810  from  any  other  chapter  except  heading  5007.  5111  through  5113,  5208  through  5212.  5309  throuoh 
5311,  5407  through  5408,  5512  through  5516,  5602,  5603,  5608.  5903,  5907,  6001.  and  6002. 

A  change  to  heading  5811  from  any  other  heading  except  heading  5007,  51 1 1  through  51 13.  5208  through  5212  5309 
through  531 1.  5407  through  5408,  5512  through  5516,  5601  through  5603,  5806.  5809  throuah  5810.  6002  and  sub- 
heading 6307.90;  or  -»  .         .         ~«- 

A  change  to  heading  581 1  from  any  other  heading,  provkJed  that  the  outer  fabric  or  fabrk;s  are  dyed  and  printed  in  the 

same  country  where  the  quilting  is  done. 
A  change  to  heading  5901  through  5902  from  any  other  heading. 
A  change  to  heading  5903  from  any  other  heading  except  heading  5007.  51 1 1  through  5113,  5208  through  5212  5309 

through  531 1,  5407  through  5408,  5512  through  5516,  5803,  5806.31  through  5806.39.  5808.  and  6002;  or 

(1)  For  woven  fabric,  a  change  to  heading  5903  from  any  other  heading,  provided  that  the  impregnation.'coating  cover- 
ing, or  lamination  accounts  tor  at  least  15  percent  of  the  total  weight  of  the  fabric;  or 

(2)  For  knit  fabre,  a  change  to  heading  5903  from  any  other  heading,  provided  that  the  impregnation,  coating  covering  or 
lamination  accounts  for  at  least  20  percent  of  the  total  weight  of  the  fabric. 

A  change  to  heading  5904  through  5906  from  any  other  heading. 

A  change  to  heading  5907  from  any  othe  heading  except  heading  5007.  51 1 1  through  51 13,  5208  through  5212  5309 
through  531 1,  5407  through  5408,  5512  through  5516,  5803,  5806,  5808,  and  6002,  or 

(1)  For  woven  fabrk;,  a  change  to  heading  5907  from  any  other  heading,  provided  that  the  impregnation,  coating,  cover- 
ing, or  laminatkKi  accounts  for  at  least  15  percent  of  the  total  weight  of  the  fabric;  or 

(2)  For  knit  fabric,  a  change  to  heading  5907  from  any  other  heading,  provkled  that  the  impregnatton,  coating,  covering 
or  laminatk>n  accounts  for  at  least  20  percent  of  the  total  weight  of  tt>e  fabric. 

A  change  to  heading  5908  through  591 0  from  any  other  heading. 

A  change  to  heading  591 1  from  any  other  heading  except  heading  5602  through  5603. 

A  ctiange  to  heading  6001  from  any  otfier  heading;  or 

A  change  from  greige  fabric  of  heading  6001  to  finished  fabric  of  that  same  heading  by  dyeing  and  printing,  plus  two  or 
more  of  tfie  folkjwing  finishing  operatkjns— bleaching,  shrinking,  compacting,  napping,  shearing,  or  calendenng;  or 

A  change  to  fabric  of  heading  6001  impregnated,  coated,  covered,  or  laminated  with  rubber,  plastics,  or  other  sub- 
stances, from  fabrk;  of  that  same  heading  provided  that  the  impregnation,  coating,  covering,  or  laminatton  accounts  for 
at  least  20  percent  of  the  weight  of  the  entire  fabric. 

A  change  to  heading  6002  from  any  heading  outskle  that  group;  or 

A  change  from  greige  fabrk:  of  heading  6002  to  finished  fabric  of  heading  6002  by  dyeing  and  printing,  plus  two  or  more 
of  the  foltowing  finishing  operatons— bleaching,  shrinking,  compacting,  napping,  shearing,  or  calendering. 

A  change  to  heading  6101  from  any  other  chapter;  or 

A  change  to  assembled  garments  of  heading  6101 ,  except  (1)  Anoraks,  windbreakers.  and  similar  artk:les,  not  fully  lined, 
fully  padded,  or  fully  insulated,  and  (2)  capes,  cloaks,  and  similar  artfcles,  from  either  subheading  6117.90  or  sub- 
heading 621 7.90,  provkled  that  no  major  part  has  been  knit  to  shape;  or 

A  change  from  unassembled  garment  components  classified  in  heading  6101  as  a  result  of  tt>e  application  of  GRI  2(a), 
except  (1)  Anoraks,  windbreakers,  and  similar  articles,  not  fully  lined,  fully  padded,  or  fully  insulated,  and  (2)  capes! 
ctoaks,  and  similar  artwles,  to  assembled  garments,  provkJed  that  no  major  part  has  been  knit  to  shape 

A  change  to  heading  6102  from  any  other  ctiapten  or 

A  change  to  assembled  garments  of  heading  6102,  except  (1)  Anoraks,  wrindbreakers,  and  similar  artcles,  not  fully  lined, 
fuBy  padded,  or  fully  insulated,  and  (2)  capes,  ctoaks.  and  similar  artKles,  from  either  subheading  6117.90  or  sub- 
heading 6217.90.  provkled  that  no  major  part  has  been  knit  to  shape;  or 

A  change  from  unassembled  gannent  components  classified  in  heading  6102  as  a  result  of  the  appUcatton  of  GRI  2(a). 
except  (1)  Anoraks,  windbreakers,  and  similar  artk^les,  not  fully  lined,  fu«y  padded,  or  fully  insulated,  and  (2)  capes, 
ctoaks,  and  similar  artnies,  to  assembled  garntents,  provkJed  that  no  major  part  has  been  knit  to  shape. 

A  change  to  heading  6103  from  any  other  cfiapter;  or 
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6103.1 1-G103.1»- 

610351-6103.29— 
6103.31-6103.39— 

6103.41-6103.49— 


6104 

6104.11-6104.19— 


610421-6104.29— 
6104.31-6104.39— 

6104,41-6104.49— 


6104.51-6104.59— 
6^04.61-6104.69— 


6105 


6106 


6107-6109 
6110 _. 


6111 


61 12 „.. 

6112.11-611220— 


6113 
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TariR  shW  and/or  other  requirements 


A  change  to  asseinbled  garments  o»  Kubheadng  6103.1 1  twtxigh  6103.19  from  subhea«ng  61 17.90-  or 

A  change  to  asmmtiied  gannents  from  unassembled  pafts  classified  in  subheading  6103.1 1  through  6103.19  as  a  result 

ol  the  appbcabon  of  GRI  2(a).  provWed  that  no  major  part  has  been  knit  to  shape. 
Each  ^rment  in  an  ensemble  shall  tie  treated  separately  and  the  marking  rule  applicable  to  each  garment  is  the  rule  that 

wouW  apply  if  the  garment  were  saparately  entered; 

^  ^!^  ^.ffS!''**^.  O^'™^  r  «*''«a*^  6103.31  through  6103.39  from  either  subheading  6117.90  or  sub- 
heading 6217.90,  prowded  that  no  ^najor  part  has  been  knit  to  shape;  or 

A  change  to  assembled  gannents  frdm  unassembled  parts  classified  in  subheading  6103.31  through  6103  39  as  a  result 
of  the  applicatton  of  GRI  2(a).  prowWed  that  no  major  part  has  been  knit  to  shape; 

A  c^'^to  assenMed  Uy  lirwd.  fijly  padded,  or  fully  insulated  bib  and  brace  overalls  or  to  fully  lined  tailored  trousers 
of  siOheading  6103.41  through  6103.49.  from  either  subheading  6117.90  or  subheading  6217.90  provKJed  that  m 
major  part  has  been  knit  to  shape;  lor  ,  h-"  ■"«"  "««  rw 

A  change  to  assembled  li*y  lined,  fi^  padded,  or  fuBy  insulated  bib  and  brace  overalls,  or  to  fully  lined  tailored  trousers 
from  unassembled  parts  dassifted  in  subheading  6103.41  through  6103.49  as  a  result  of  the  application  of  GRI  2te)' 
provided  that  no  major  part  has  been  knit  to  shape. 

A  cfunge  to  heacfing  6104  from  any  ©ther  ctiapter;  or 

A  change  to  assembled  gannents  ol  subheading  6104.1 1  through  6104.19  from  subheading  6117.90  provided  that  no 
major  part  has  been  knit  to  shape;  far  ~^  uwi  iw 

A  change  to  assembled  garments  frarn  unassembled  parts  classified  In  subheading  6104.1 1  through  6104  19  as  a  result 
of  the  application  of  GRI  2(a).  provfcted  that  no  major  part  has  been  knit  to  shape; 

Each  garment  in  an  ensemble  shall  tie  treated  separately  and  the  maridng  mte  applicable  to  each  garment  is  the  rule  that 
wouW  apply  If  the  gannent  were  sedately  entered; 

A  change  to  assembled  garments  ttf  subheading  6104  31  through  6104.39  from  either  subheading  6117  90  or  sil>- 
heading  621 7.90,  provided  that  no  major  part  has  been  knit  to  shape;  or 

A  change  to  assembled  gannents  from  urassembled  parts  classified  tn  subheading  6104.31  through  6104  39  as  a  result 
of  the  application  of  GRI  2(a).  provided  that  no  major  part  has  been  knit  to  shape; 

A  changeto  assembled  taitored  garr^ents  consisting  of  five  or  more  major  parts,  of  "subheading  6104.41  through  6104  49 
from  either  subhea<Sng  61 1 7.90  or  subheading  621 7.90,  provkled  that  no  major  part  has  been  knit  to  shape  or 
*^L    ^?^J^^^  gannents  consisting  of  five  or  more  major  parts  from  unassembled  parts  classified  m 
subhe^ng  6104.41  through  6104J49  as  a  result  of  the  appNcatkx)  of  GRI  2(a),  provkJed  that  no  major  part  has  been 

A  change  to  subheading  6104  51  thnjugh  6104.59  from  any  other  chapter 

^  ^T211°if^^?f!!^c*l'"l"'^-  '""^  P^*^-  ^^  '""y  "S**^  t*  and  brace  overalls,  or  to  fully  lined  tailored  trousers 
of  subheading  6104.61  through  6104.69  from  either  subheading  6117.90  or  subheading  6217.90.  provided  that  ntJ 
major  part  has  been  knit  to  shape;  tor  i«cvj  ii*«  ^ 

A  ^tange  to  assembled  fuBy  lined,  (uiy  padded,  or  fully  insulated  bib  and  brace  overalls,  or  to  fully  lined  tailored  trousere 
fromimassembled  parts  dassifted  )n  subheading  6104.61  through  6104.69  as  a  result  of  the  application  of  GRI  2(a) 
provWed  that  no  n^ajor  part  has  bean  knit  to  shape.  ^^ 

A  change  to  heading  6105  from  any  otfier  chapter;  or 

*  fJf2^!^f^®T^*^  ^^^>  '^^'^  "^  '^  ~"*«'  «^  ''^-fro^  «Venings  with  plackets,  and  yokes,  or  to 
^^f-yX'^'J^  paddedior  fully  insulated  shirts,  of  headhg  6105.  from  subheading  either  61 17  90  o^  suS 
heading  6217.90.  provided  that  no  major  part  has  been  knit  to  shape:  or  =~  «  suo- 

^  t^^^f^"^  ^la^J^  ^"^  ^^^  "^  "*'^'  ♦^'^  '^'^  opermygi  with  plackets,  and  yokes,  or  to 
fT,T^  ^^-  ^P"'*^  o^  «^y  i^-^ated  Shirts  from  unassembled  parts  classified  in  heading  6105  ai  a  re- 
sult of  the  appScation  of  GRI  2(a).  orovkJed  that  no  major  part  has  been  knit  to  shape. 

A  change  to  heading  6106  from  any  diher  tihafiter.  or 

*  fS^«  ^^'^^^J?!!^  tooglsteeve  shirts,  or  shirt  btouses,  with  collars,  cuffs,  fun-front  openings  with  plackets, 
^  S!i   Z^^^  ^jA^'^'^l^r'*^  ^  '^  °^'^'  "^  «^^'  «^'  and  ySes.^  to  assembled 

55?7  9TirI3LSlSfl  ™  ^  T^^t^'  **"  ****^  ^^^-  ^^  ^"^  subheading  6117.90  or  subheading 
6217.90,  provided  that  no  major  paft  has  been  knit  to  sfi^w;  or 

^  ^!!^^  ^?'^_?I^J°^'*^^  ^^-  **  ***^  **'*««^  *^  "Hals,  cuffs,  fun-front  openings  with  plackets, 

^^^S^^r^^ZJ^"^^^  '**^'  '^  unassembted  parts  dassrfied  in  heading  6106  as  a  result  of  the 

application  of  GRI  2(a).  provided  that  no  major  part  has  been  toiit  to  shape 
A  change  to  heading  61 07  through  6l|09  from  any  other  chapter. 
A  change  to  heading  61 10  from  any  ciher  chs^jler  or 

'^  SS^  6i^?^!ll^!!i!Ll!2!^-J^  *.^^Zy^  ^"^"^^^  "^  '^^  9*"™»«^  «*  ''««*^  ei  10.  from  e^ner  sub- 
heading 61  I7.90or  siiiheadng  62  750.  piovrted  •wt  no  major  part  has  been  knit  to  shape:  oT 
A  c^"9e  toa^^ibled  fully  lined,  fu  ly  padded,  or  Wly  msJated  tong  stoeve  garments  from  unassembled  parts  dassi- 

A  change  to  heading  61 1 1  from  any  other  chapter,  except  chapter  95  or 

^  6*^ViSS!SSL,^,'?S  *'1L^?^'^  My  insulated  outer  gamwnts  ol  heading  61 1 1  from  either  subheading 

6il7.90orsU)head«g62i7.90,  provided  that  no  major  part  has  been  knit  to  shape  or 

h^SL  ?i  ff^lTl^J^JiilLS!^'^^.  ^^  ^"^^'^  °^  9»rrr>ev^  from  unassentjied  parts  classif^d  in 
A  SSJ^iS  iJ!^ ^f  ^ °Pg^°^.Q"'  2(a).  provided  thatnomajorparthasbeenknitto  shape. 
A  change  to  heading  6112  from  any  opiercftaptar.  or  ^^ 

of  stAheadmg  6112.11  through  611220,  from  either  subheading  611790  of 
major  part  has  been  knit  to  shape;  or 

as  a  ms^  ol  ttw.  -nni^-i^w.  «i  >SI,,*!*  'l?*!?!!?!^***'*^  ^^"^  Classified  in  subheadmg  61 12.1 1  through  61 1220 
A  S.11^^^^^?*?**"  ^^  G««!2(a).  proMded  that  no  major  part  has  been  knit  to  shape. 
A  change  to  heading  61 13  from  any  oparcht^ar;  or  ^^ 

^  S!T?90  S  SSSJlSr'S^jtef?^'  **  ^  »n«itated  gamients  of  headng  6113.  from  either  subheading 
on /^.aa  or  subheading  621 7.90.  provided  that  no  major  part  has  been  knit  to  shape;  or 


A  change  to  assembled  hily  lined  ^ 
subheadmg  6217.90.  provided  that  i 
A  change  to  assembled  luNy  ined 
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HTSUS 


6114 


6115-6117 
6201 


6202 


6203 

6203.11-6203.19 


620321-620329— 
6203.31-6203.39— 

6203.41-6203.49— 


6204 

6204.11-6204.19— 


620421-6204.29— 
6204.31-6204.39— 

6204.41-6204.49— 

6204.51-6204.59— 
6204.61-6204.69— 


6205 


6206 


Tariff  shift  arxVor  otfier  requirements 


A  change  to  assembled  fully  lined,  fully  padded,  or  fully  insulated  gannents  from  unassembled  parts  classified  in  headina 
61 13  as  a  result  of  the  appltoatton  of  GRI  2(a).  provkJed  that  no  major  part  has  been  knit  to  shape 

A  change  to  heading  61 14  from  any  ottier  cliapter.  or 

A  change  to  assembled  fully  lined.  Iu»y  padded,  or  fully  insulated  gannents.  consisting  of  five  or  more  major  parts  of 
heading  6114,  from  either  subheading  6117.90  or  subheading  6217.90.  provided  that  no  major  part  has  beenknit  to 

A  change  to  assembled  fully  lined,  fully  padded,  or  fully  Insulated  gannents.  consisting  of  five  or  more  major  parts  from 
unassembled  parts  classified  irt  heading  6114  as  a  result  of  the  application  of  GRI  2(a).  provided  that  no  maor  oart 
has  been  knit  to  shape. 

A  change  to  heading  6115  through  6117  from  any  other  chapter. 

A  change  to  heading  6201  from  any  other  chapter,  provided  that  no  major  part  has  been  knit  to  shape-  or 

A  change  to  assembled  garments  of  heading  6201,  except  (1)  Anoraks,  windbreakers.  and  similar  articles  not  fully  lined 
fully  padded,  or  fully  insulated,  and  (2)  capes,  cloaks,  and  similar  articles,  from  either  subheading  6217  90  or  sub^ 
heading  61 17.90,  provided  that  no  major  part  has  been  knit  to  shape;  or 

A  change  from  unassembled  garment  components  classified  in  heading  6201  as  a  result  of  the  applkation  of  GRI  2(a) 
except  (1)  Anoraks,  windbreakers,  and  similar  articles,  not  fully  lined,  fully  padded,  or  fully  insulated  and  (2)  capes' 
cloaks,  and  similar  artkiles,  to  assembled  garments,  provkJed  that  no  major  part  has  been  knit  to  shape'  ^^  ' 

A  cfiange  to  heading  6202  from  any  other  chapter;  or  ^^ 

A  change  to  assembled  gannents  of  heading  6202,  except  (1)  Anoraks,  windbreakers,  and  similar  artwles  not  fufly  Uned 
fully  padded,  or  fully  insulated,  and  (2)  capes,  doaks.  and  similar  articles,  from  either  subheading  6217  90  or  sub^ 
heading  61 1 7.90,  provided  that  no  major  part  has  been  knit  to  shape:  or 

A  change  from  unassembled  garment  components  classified  in  heading  6202  as  a  result  of  the  application  of  GRI  2(a) 
except  (1)  Anoraks,  windbreakers.  and  similar  artrcles.  not  fully  lined,  fully  padded,  or  fully  insulated  and  (2)  capes' 
cloaks,  and  similar  articles,  to  assembled  gannents.  provided  that  no  major  part  has  been  knit  to  shape  ^^  ' 

A  change  to  heading  6203  from  any  other  chapter,  provided  that  no  major  part  has  been  knit  to  shape-  or 

A  change  to  assembled  gannents  of  subheading  6203.1 1  through  6203.19  from  subheading  621 7.90;  or 

A  change  to  assembled  garments  from  unassembled  parts  classified  in  subheading  6203.1 1  throuofi  6203  19  as  a  result 
of  the  applicatkjn  of  GRI  2(a); 

Each  garment  in  an  ensemble  shall  be  freated  separately  and  the  marking  mle  applicable  to  each  garment  is  the  mie  that 
woukJ  ajjply  if  ttie  gamient  were  separately  entered; 

A  change  to  assembled  gannents  of  subheading  6203.31  through  6203.39  from  either  subheading  6217  90  or  sub- 
heading 61 17.90,  provkJed  that  no  major  part  has  been  knit  to  shape;  or 

A  change  to  assembled  garments  from  unassembled  parts  classified  in  subheading  6203.31-6203  39  as  a  result  of  the 
application  of  GRI  2(a).  provkJed  that  no  major  part  has  been  knit  to  shape; 

A  change  to  subheading  6203.41  through  6203.49  from  any  other  chapter.  provkJed  that  no  major  part  has  been  knit  to 

A  change  to  assembled  fully  lined,  fully  padded,  or  fulling  insulated  bib  and  brace  overalls,  or  to  fully  «ned  taitored  frou- 

sers.  of  subheading  6203.41  through  6203.49  from  either  subheading  6217.90  or  subheading  61 17.90  provkJed  that  no 

major  part  has  been  knit  to  shajM;  or 
A  change  to  assembled  fully  lined,  fully  padded,  or  fully  insulated  bib  and  brace  overalls,  or  to  fully  lined  tailored  trousers 

from  unassembled  parts  dassified  in  subheading  6203.41  through  6203.49  as  a  result  of  the  applk^tion  of  GRI  2(a)' 

provided  that  no  major  part  has  been  knit  to  shape. 
A  change  to  heading  6204  from  any  other  chapter,  provided  that  no  major  part  has  tieen  knit  to  shape;  or 
A  change  to  assembled  gannents  of  subheading  6204.11  through  6203.14  from  subheading  6217.90;  or 
A  change  to  assembled  gannents  from  unassembled  parts  dassified  in  subheading  6204.1 1  through  6204  19  as  a  result 

of  tfie  application  of  GRI  2(a); 
Each  garment  in  an  ensemtjle  shall  be  treated  separately  and  the  marking  mle  applk^ble  to  each  garment  is  the  mle  that 

woukJ  apply  if  the  garment  were  separately  entered; 
A  change  to  assembled  garments  of  subheading  6204.31  through  6204.39  from  either  subheading  6217.90  or  sub- 
heading 61 17.90,  provkJed  that  no  major  part  has  been  knit  to  shape;  or 
A  change  to  assemtjied  garments  from  unassembled  parts  dassified  in  subheading  6204.31  through  6204  39  as  a  result 

of  the  applicatkjn  of  GRI  2(a),  provided  that  no  major  part  has  been  knit  to  shape; 
A  change  to  assembled  taitored  garments  consisting  of  five  or  more  major  parts,  ol  subheading  6204.41  through  6204  49 

from  either  subheading  621 7.90  or  subheading  61 1 7.90.  provkJed  that  no  major  part  has  been  knit  to  shape;  or 
A  change  to  assemt)led  tailored  gannents  consisting  of  five  or  more  major  parts,  from  unassemt)led  parts  classified  in 

subheading  6204.41-6204.49  as  a  result  of  the  applicatton  of  GRI  2(a).  provkJed  that  no  major  part  has  been  knit  to 

shape; 
A  change  to  subheading  6204.51  through  6204.59  from  any  other  chapter,  provkJed  that  no  major  part  has  been  knU  to 

shape: 
A  change  to  assembled  fully  lined.  fuHy  padded,  or  fully  insulated  bib  and  brace  overalls,  or  to  fully  lined  taitored  frousers 

of  subheading  6204.61  through  6204.69.  from  either  subheading"  621 7.90  or  subheading  6117.90.  provkJed  that  no 

major  part  has  been  knit  to  shape;  or 
A  change  to  assembled  fully  lined,  fully  padded,  or  fully  insulated  bib  and  brace  overalls,  or  to  fuMy  lined  taitorod  frousers. 

from  unassembled  parts  dassified  in  subheading  6204.61  through  6204.69  as  a  result  of  the  appUcatton  of  GRI  2(a) 

provkJed  ttiat  no  major  part  has  tieen  knit  to  shape. 
A  change  to  heading  6205  from  any  other  chapter.  provkJed  that  no  major  part  has  been  knit  to  shape;  or 
A  cfiange  to  assembled  taitored  tong  sleeve  shirts  with  collars,  cuffs,  full-front  openings  with  plackets,  and  shoukJer 

yokes,  or  to  assembled  fully  lined,  fully  padded,  or  fully  insulted  shirts,  of  heading  6205.  from  either  subheading 

6217.90  or  subheading  61 17.90.  provkJed  that  no  major  part  has  been  knit  to  shape;  or 
A  change  to  assembled  taitored  long  sleeve  shirts  with  collars,  cuffs,  full-front  openings  with  plackets,  and  shoukJer 

yokes,  or  to  assembled  fully  lined,  fully  padded,  or  fully  insulated  shirts  from  unassembled  parts  classified  in  heading 

6205  as  a  result  of  the  appUcatton  of  GRI  2(a),  provkJed  that  no  major  part  has  been  knit  to  shape. 
A  change  to  heading  62.06  from  any  other  chapter,  provkJed  that  no  major  part  has  been  knit  to  shape;  or 
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6209 


6210 


6211  

621120- 


6211.31-6211.49— 


6212 

621»-«214 


6215-6217  ...„ 

6301.10 

6301.20-6301.90 


6302  _ 


6303 


6304 


6305 

6306.11-6306.19 
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Tariff  shift  and/or  other  requirefnenis 


A  change  to  assembted  tailored  tohg  sJeeve  shirts  wilh  collars,  cuffs,  fulHront  openif>gs  with  plackets,  and  yokes  or  to 
assembled  tailored  long  sleeve  blouses  without  fuU  front  openings,  with  collars,  cuffs,  and  yokes  or  to  assembled  fufly 
yned,  fufly  padded,  fully  insulated  shirts  of  heading  6206,  from  either  subheading  6217.90  or  subheading  61 17  90  oro- 
vided  that  no  major  part  has  been  knit  to  shape;  or  -^  <  r- 

A  change  to  assembled  taitored  tatig  sleeve  shirts  with  collars,  cuffs,  full-front  openings  with  plackets  and  yokes  or  to 
assembled  tailored  tong  sleeve  t^kMJses  without  full-front  openings,  with  collare.  cuffs,  and  yokes,  or  to  assembled  fully 
lined,  fuiy  padded,  fully  insulated  shirts,  from  unassembled  parts  classified  in  heading  6206  as  a  result  of  the  applka- 
tion  of  GRl  2{a),  provkled  that  no  nriajor  part  has  been  knit  to  shape. 

A  change  to  heading  6207  through  6208  from  any  other  chapter,  provided  that  no  major  part  has  been  knit  to  shape 

A  change  to  heading  6209  from  arty  other  chapter  except  from  chapter  95.  provided  that  no  major  part  has  been  knit  to 

A  change  to  assembled  fully  line<i,  fully  padded,  or  fully  insulated  outer  garments  of  heading  6209,  from  either  sub- 
heading 6217.90  or  siAheading  $1 17.90,  provided  that  no  major  part  has  been  knit  to  shape:  or 

A  change  to  assembled  fuOy  lined,  fully  padded,  or  fully  insulated  outer  garments  from  unassembled  parts  classified  in 
heading  6209  as  a  result  of  the  application  of  GRl  2(a).  provided  that  no  major  part  has  been  knit  to  shape. 

A  change  to  heading  6210  from  any  other  chapter,  provided  that  no  major  part  has  been  knit  to  shape-  or 

A  change  to  assembled  fully  lined,  fully  padded,  or  fully  insulated  tong  sleeve  garments  of  heading  6210.  from  either  sub- 
heading 621 7.90  or  subheading  $1 1 7.90.  provided  that  no  major  part  has  been  knit  to  shape;  or 

A  change  to  assembled  fully  Hned.  fuBy  padded,  or  fully  insulated  tong  sleeve  garments,  from  "unassembled  parts  classi- 
fied m  heading  6210  as  a  result  of  the  applk:ation  of  GRl  2(a),  provided  that  no  major  part  has  been  knit  to  shape 

A  change  to  heading  621 1  from  any  other  chapter,  provided  that  no  major  part  has  been  knit  to  shape  or 

A  change  to  assembled  gamients  of  subheading  621120  from  either  subheading  6217.90  or  subheading  61 17  90  oro- 
vided  that  no  major  part  has  beer  knit  to  shape;  or  »         •     •  k- 

A  change  to  assefTt)led  garments  from  unassembled  parts  classified  in  subheading  621 120  as  a  result  of  the  application 
of  GRl  2(a).  provided  that  no  major  part  has  been  knit  to  shape;  or 

A  change  to  assembled  fully  lined,  fully  padded,  or  fully  insulated  garments  consisting  of  five  or  more  major  parts  of  sub- 
heating  621 1 .31  through  621 1 .4i.  from  either  subheading  621 7.90  or  subheading  61 17.90.  provided  that  no  major  part 
has  been  knit  to  shape;  or  r  i     t^ 

A  change  to  assembled  fuBy  fined,  fully  padded,  or  fully  insulated  garments  consisting  of  five  or  more  major  parts  from 
unassembled  parts  classified  in  subheading  621 1 .20  as  a  result  of  the  application  of  GRl  2(a),  provided  that  no  'major 
part  has  Ijeen  knit  to  sttape.        j  ^^ 

A  change  to  heading  6212  from  an^  other  chapter,  provided  that  no  major  part  has  been  knit  to  shape 

A  ^lange  to  heading  6213  through  6214  from  any  other  chapter  except  from  heading  5007,  5111  through  51 13.  5208 
?iS^^^J!f-  ^^°^  *'*°*^  ""•  ^^^  *^°*^  ^OS-  5512  through  5516,  5602  through  5603,  5801  through  5806 

5808  through  581 1,5901,  5903.  and  5906  through  5907,  provkted  that  no  major  part  has  been  knit  to  shape 
A  Change  to  lieading  6215  through  621 7  from  any  other  ctiapter. 

A  change  to  subheadmg  6301.10  fflom  any  other  heading. 

^  ftfJ^^^-^******^  6301.20  through  6301.90  from  any  other  heading  except  from  heading  5007,  5111  through 
I^lJ^J^J^  ^^^-  ^^^  ^'°^^  "^^'  5407  through  5408,  5512  through  5516.  5602  through  5603.  5801 

,   through  5802.  5809  through  5811,  5903.  5907.  and  6001  through  6002. 

^^l^^J?'.  T*"®^  ^°°^  provkled  tor  in  (2)  betow.  a  change  to  heading  6302  from  any  other  heading  except  heading 
!^  •  f  UL'^'L^^  ^^^^'  ^^®  ^'^"^^  ^^2,  5309  through  5311.  5407  through  5408.  5512  through  5516,  5602 
ttwugh  5603.  5801  through  5804.  5806.  5809  through  5810.  5901.  5903.  5906  through  5907.  and  6001  through  6002- 


(2)  For  quilted  goods,  either  (a) 
that  both  the  cutting  of  the  top 
try;  or  (b)  If  (a)  is  not  satisfied 
which  impart  the  essential 

(1)  For  quilted  goods,  a  cha 
the  cutting  of  the  top  and 


_    to  heading  6302  from  any  other  heading  except  subheading  6307.90.  provkJed 
txjttom  fabncs.  and  tt>e  entire  assemtjiy  ol  the  quilted  goods,  are  done  in  one  coun- 
in  the  country  of  origin  shall  be  the  country  wh«h  produced  the  fabric  or  fabrics 
'  to  ttw  goods. 
sading  6303  from  any  other  heading  except  subheading  6307.90.  provkJed  that  both 

„.i^  i»  ~.T     .;  ^^^^'^- 'a*>^  an<l  «»  entire  assembly  of  the  quilted  goods,  are  done  in  one  country.  If  this 

mie  IS  not  sabsfied.  then  the  country  of  origin  shall  be  the  country  whfch  produced  the  fabric,  or  fabrics,  which  impart 
trie  essential  ctiaracter  to  the  goods;  or  .  .»«« 

'^U^  ^^^  *"P?--.?.  '"^  •*•  ^'"^P*  •*  0°«^«  provkled  for  in  (1)  Above,  a  change  to  heading  6303  from  any 

o^  healing,  provided  that  the  (*«nge  is  the  result  of  at  least  cutting  on  all  sides,  hemming  the  cut  edges  and  a  sio- 
nificant  sewing  or  assemWy  open  itioa  ■»>-».     ~  «  «5|- 

'^*hS«2?^^  m^!:^  5SS*?  '^  <^)  <»  (2)  above,  and  all  other  goods,  a  change  to  heading  6303  from  any  other 
J^S?^%"J?**«;S^^  ^Lo-  ^LV^  ^^^^^  ^208  through  5212.  5309  through  5311.  5407  through  5408.  5512 
SMi?  K-i^  ^°^^  ^'  ^^  *^"^^  ^^'  5806.  5809  through  5810,  5901,  5903,  5906  through  5907,  and 
CiOOl  ttvough  6002.  I  ' 

^^l^'^'  'or  quilted  goods,  piltow  tovers.  and  pillow  shams  provkled  tor  in  (2)  and  (3)  bekjw,  a  change  to  heading  6304 
^  II'^J!^.^??^®'"*^/***^  ^'-  5111  »*w^  5113,  5208  through  5212.  5309  through  5311    5407 

5SSSf^^^J^r?V£^^if2l,*''°^  5^-  ^'  •**«^  5804.  580B.  5809  through  SlO.  590     5903 
through  5904.  5906  through  590?.  and  6001  through  6002;  .    =~» 

^^l^L^J'S^Lf  .^I^*"  ^"^^  ^JT  "^  "^  '***^  '"^  subheadmg  6307.90.  provkJed  that  both 

S^sSilTSS^KS^      *^^ 
i^ll?^  ^"^^  '^"^  ***  P*^  ^^  "*•  ®  *=***"9"  ^  heating  6304  from  any  other  heading. 

^^1!!  *T^.  ^,*2!"  "  ^  ""^  ^'^'"^  •'**'*  ""^  ****^  5007.  5111  through  5113.  5208  through  5212 

^^.'^S^7:^e^rZ  ^h^a*"''-"^  ""'''  ^  -^  ^-  SJftrough-  5802.  5^through 
^"J^S^if^^^.^^T^^K^.T^J^  subheating  6306.11  through  6306.19  from  any  other  heading  except  from 

SS^siSf  L*'i2  SJS*^^  ^  ?~^  "^2.  5309  through  5311.  5407  throuj,  5408.  5512  trough  5516. 
,*^' *®°^*'"^**^- 5809 1**^  581 1.5903.  5906  through  5907.  and  6001  throuS,  6002 
(2)  For  awnings,  a  change  to  subheading  6306.1 1  through  6306.19  from  any  other  chapter 


/ 


Federal  Register  /  Vol.  59.  No.  1  /  January  3.  1994  /  Rules  and  Regulations  129 


HTSUS 


630621-6306.49 
6306.91-6306.99 


6307.10 


630720 
6307.90 


6308 

6309 
6310 


(D 


Tariff  shift  arxVor  ottier  requirements 


A  change  to  subheading  630621  through  6306.49  from  any  other  chi^ilar. 

A  change  to  subheading  6306.91  through  6306.99  from  any  other  headhig.  except  subheadng  6307.90.  provided  that  the 

change  is  the  result  o(  more  than  cutting  and  hemming  processes. 
A  change  to  subheadtog  6307.10  from  any  heading  except  from  headtoig  5007.  5111  through  5113,  5208  through  5212 

5309  through  5311,  5407  through  5408.  5612  through  5616.  5602  through  5603.  5801  through  5804.  5806,  5809 

through  581 1.  5903. 5907,  and  6001  through  6002. 
A  change  to  subheading  6307.20  from  any  other  heading. 
A  change  to  subheadmg  6307.90  from  any  other  heading  provided  that  the  change  is  the  resuN  of  at  least  cutting  and  a 

significant  sewing  or  assembly  operattoa 
The  country  of  origin  of  each  artk:le  in  the  set  which  merits  conskJeratnn  in  the  determinalion  of  the  essential  character 

of  the  set 
The  courtry  where  the  goods  were  last  cdected  and  packaged  kx  shipntent     ^^^ 
For  worn  out  artKles,  the  country  where  the  goods  xrere  last  collected  and  packt^ealor  shipment; 
For  all  other  goods,  a  cfiange  to  heading  6310  from  any  oltier  heading. 


Section  XII:  Chaptare  64  through  67 


Chapter  64:  Note:  For  purposes  of  this  chapter,  the  term  "fomied  UQpen" 
lasting.  mokJing  or  othenwise  but  not  by  simply  ctosing  at  the  bottom. 


means  uppers,  with  dosed  bottoms,  whnh  have  been  shaped  by 


6401-6405  

6406.10 

640620-6406.99 

6501-6502  

6503-6506 


6507 

6601  

6602 

6603.10 
660320 

6603.90 
6701  


6702-6704 


(m) 


6801-6811 
6809.11  .... 
6809.19.... 

6809.90 

6810.11  

681019  ..... 
6810.91  ..... 

6810.99 

6811.10 

681120 

6811.30 

6811.90 


6812.10 

681220 

6812.30 

6812.40 

6812.50 

6812.60-6812.70 
6812.90 


6813 

6814.10 
6814.90 


6815 

6901-6914 

7001  

7002 

7003-7006 

7007 

7008 

7009.10 


A  change  to  heading  6401  through  6405  from  any  tariff  item  outskJe  that  group,  except  from  fomied  uppers 

A  change  to  6406.10  from  any  other  subheading. 

A  change  to  subheadings  640620  through  6406.99  from  any  other  chapter. 

A  cfiange  to  headings  6501-6502  from  any  other  headirig  outskJe  tfiat  group. 

A  change  to  headings  6503-6506  from  any  other  headkig  outskJe  that  group,  except  headngs  6501  through  6502;  or 

A  change  to  headings  6503-6506  from  heading  6501  by  means  of  a  btocking  process;  or 

A  change  to  headings  6503-6506  from  heading  6502.  provkJed  that  the  change  is  the  result  of  at  least  three  processing 

steps  (e.g.  dyeing,  btocking.  trimming,  or  adding  a  sweatband). 
A  change  to  heading  6507  from  any  otfier  headfrig. 
A  cfiange  to  heading  6601  from  any  other  heading. 
A  change  to  heading  6602  from  any  otfwr  heading. 
A  change  to  heading  6603.10  from  any  otfier  heading. 
A  change  to  heading  660320  from  any  other  heading;  or 
A  change  from  6603.90  except  wtten  that  change  is  pursuant  to  GRl  2(a). 
A  char>ge  to  heading  6603.90  from  any  other  heading. 
A  cfiange  to  heading  6701  from  any  other  heading;  or 
A  change  to  artk^s  of  feather  or  down  of  headmg  6701  from  feathers  or  dowrt 
A  change  to  heading  6702-6704  from  any  other  heading,  including  another  heading  within  that  group. 


Section  XIII:  Chapters  68  through  70 


A  change  to  heading  6801  through  6809  from  any  other  heading,  indudfrig  another  headmg  within  that  group. 

A  change  to  subheadmg  6809.1 1  from  any  other  heading. 

A  change  to  subheading  6809.19  from  any  other  heading. 

A  change  to  subheading  6809.90  from  any  other  subheading. 

A  change  to  subheadfrig  6810.1 1  from  any  other  headirtg. 

A  change  to  subheading  6810.19  from  any  other  headng. 

A  change  to  subheadfrig  6819.91  from  any  other  subheading. 

A  change  to  subheading  6810.99  from  any  other  heading. 

A  change  to  subheadHig  681 1.10  from  any  other  heading. 

A  change  to  subheading  681 120  from  any  oth^  heading. 

A  change  to  subheadkig  681 1 .30  from  any  other  heading. 

A  change  to  subheadwg  681 1 .90  from  any  other  heading;  or 

A  change  to  681 1.90  from  any  other  subheading,  if  that  change  resutts  in  a  substantial  fransfomiattoa 

A  change  to  subheading  6812.10  from  any  other  heading. 

A  change  to  subheading  681220  from  any  other  subheadmg. 

A  change  to  subheading  6812.30  from  any  other  subheadfrig.  except  subheading  681220. 

A  change  to  subheading  6812.40  from  any  other  sut)headvig. 

A  cfiange  to  subfwadtog  6812.50  from  any  other  sut)f)eading. 

A  change  to  subheacing  6812.60  through  6812.70  from  any  subheading  outskJe  that  group. 

A  change  to  sut>heading  6812.90  from  any  other  heading;  or 

A  change  to  6812.90  from  within  6812  if  tf^t  change  results  in  a  sui)$tantial  fransfrxmatraa 

A  ctiange  to  headirtg  6813  from  any  other  headirtg. 

A  change  to  subheading  6814.10  from  any  other  heading. 

A  cfiange  to  sul)heading  6814.90  from  any  otfier  heading;  or 

A  change  to  6814.90  from  6814.10  if  that  change  results  in  a  substantial  fransfrxmatioa 

A  change  to  subheadfrtg  6815.10  through  6815.99  from  any  other  subheadmg,  indudtog  witNn  that  group. 

A  change  to  heading  6901  through  6914  from  any  other  chapter. 

A  cfiange  to  heading  7001  from  any  other  heading. 

A  change  to  heading  7002  from  any  otfier  heading. 

A  change  to  heading  7003  through  7006  from  any  heading  outskJe  that  group. 

A  change  to  fieading  7007  from  any  other  heading. 

A  change  to  headfrig  7008  from  any  other  heading. 

A  cfiange  to  headtog  7009.10  from  any  other  sut)fieadkig. 
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7009.91-7009.92 
7010-7018 

7019.10 

7019.20 

7019.31-7019.32 

7019.39 

7019.90 

7020 


(n) 

7101  

7102-7103  . 
7104-7105  . 

7106 

7107 

7108 

7109 

7110 

7111  „ 

7112 „ 

7113-7115. 

7116 

7117-7118. 

<o) 

72.01-72.06 

72.07 

72.08 

72.09 

72.10 

72.11  

72.12 

72.13 

72.14 

72.15 

72.16 

72.17 

72.18 

72.19-72.20 
72.21-72.22 

72.23 

7254 

72.25-72.26 
72.27-72.28 

72.29 

73.01-73.07 
73.08 
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Tariff  shift  and/or  ottier  requirements 


A  change  to  heading  7009.91  throi^h  7009.92  from  any  other  heading. 

A  change  to  heading  7010  through  7018  from  any  other  heading,  except  from  heading  7020;  or 

A  change  to  heading  701 0  through  701 8  from  heading  7020  if  that  change  results  in  a  sut>stantial  transformation 

A  change  to  heading  701 9. 1 0  from  any  other  heading.  »<»n5iofmaoon 

A  change  to  heading  701 9.20  from  any  ottier  sut)heading. 

A  change  to  heading  701 9.3t  through  701 9.32  from  any  other  subheading  outside  that  group 

A  change  to  heading  701 9.39  from  any  other  sut)heading. 

A  change  to  heading  701 9.90  from  any  other  heading;  or 

A  change  to  heading  7019.90  from  wvrthin  7019  if  that  change  results  in  a  substantial  transfonnation 

A  change  to  heading  7020  from  anv  other  heading,  except  from  heading  7010  through  7018  or 

A  change  to  heading  7020  from  heading  7010  through  7018  if  that  change  results  in  a  substantial  transformation 


Section  XIV:  Chapter  71 


73.09-73.14 

7315.11-7315.12 

7315.19 

7315.20-7315.89 

7315.90 

73.16 


A  change 
A  change 
A  change 
A  change 
A  change 
A  change 
A  change 
A  change 
A  change 
A  change 
A  change 

group. 
A  change 

addition 
A  change 


to  heading  7101  from  any  other  heading,  except  heading  0307. 

to  heading  71 02  through  7l  03  from  any  other  chapter. 

to  heading  7104  through  7l 05  from  any  other  heading,  including  another  heading  within  that  arouo 

to  heading  7106  from  anji  other  chapter.  »    -f-- 

to  heading  7107  from  any  other  chapter,  except  from  chapter  72  through  76,  or  chapter  78  throuoh  83 
to  heading  7108  from  anj  other  chajater.  -i-  »       ■ 

to  heading  7109  from  anj  other  chapter,  except  from  chapter  72  through  76,  or  chapter  78  through  83 

to  heading  71 10  from  anj|  other  chapter. 

to  heading  71 1 1  from  any  other  chapter,  except  from  chapter  72  through  76,  or  chapter  78  throuoh  83 

to  heading  71 12  from  any  other  heading. 

to  subheading  of  heading  7113  through  71 15  from  any  other  subheading,  including  to  a  subheading  within  that 

to  heading  7116  from  anjr  other  heading,  except  that  pearls,  temporarily  or  permanently  strung  but  without  the 
of  clasps  or  other  ornamental  features  of  precious  metals  or  stones,  shall  have  the  origin  of  the  pearls 
to  heading  71 17-71 18  from  any  other  heading,  including  a  heading  within  that  group 


Section  XV:  Chapters  72  through  83 


A  change  to  heading  72.14  from  ar 
A  change  to  heading  72.15  from  an 
A  change  to  heading  72.16  from  an) 
A  change  to  heading  72.17  from  . 
A  change  to  heading  72.18  from  .__ 
A  change  to  heading  72.19  through? 
A  change  to  heading  72.21  through! 
A  change  to  heading  72.23  from  an* 


A  change  to  heading  72.01  through  72.06  from  any  other  heading,  including  another  heading  within  that  group 

A  change  to  heading  72.07  from  an^  other  heading  except  7206. 

A  change  to  heading  72.08  from  any  other  heading. 

A  change  to  heading  72.09  from  any  other  heading  except  7208  or  721 1 . 

A  change  to  heading  72.10  from  any  other  heading  except  7208-7212. 

A  change  to  heading  72.1 1  from  any  other  heading  except  7208-7209. 

A  change  to  heading  72.12  from  any  other  heading  except  7208-7211. 

A  change  to  heading  72.13  from  any  other  heading. 

other  heading  except  from  heading  72.13. 

other  heading,  except  from  heading  72.13  through  72.14. 

ottier  heading,  except  from  heading  72.08  through  72.15. 

ottier  heading,  except  from  heading  72.13  through  72.15. 

other  heading. 

'2.20  from  any  other  heading  outside  that  group. 
'2.22  from  any  other  heading  outside  that  group. 
-  ,  other  heading,  except  from  heading  72.21  through  72  22 

A  change  to  heading  72.24  from  any  other  heading. 

A  change  to  heading  72.25  through  72.26  from  any  other  heading  outside  that  group 

A  change  to  heading  72.27  through  f72.28  from  any  other  heading  outstde  that  group 

A  change  to  heading  72.29  from  an*  other  heading.  US:  except  from  heading  72.27  through  72  28 

A  change  to  heading  73.01  through  ]73.07  from  any  other  heading,  including  within  that  group 

A  change  to  heading  73.08  from  any  other  heading,  except  for  changes  resulting  from  the  following  processes  performed 
on  angles,  shapes,  or  sections  of  heading  72. 1 6:  «^««:»  y^'  >v«  ineu 

(a)  drilling,  punching,  notching,  cuttiftg,  cambering,  or  sweeping,  whether  performed  individually  or  in  combination- 

(0)  adding  attachments  or  weldmenlb  for  composite  construction; 

(c)  adding  attachments  for  handling  purposes; 

**^H^"S  weldments.  connectors  (fr  attachments  to  H-sections  or  l-sectlons;  provided  that  the  maximum  dimension  of 
ttie  wekJmente.  conriectors.  or  attachments  is  not  greater  than  the  dimension  between  the  inner  surfaces  of  the  flanges 
of  trie  H-sectons  or  l-sections.     I  ^ 

(e)  painting,  galvanizing,  or  otherwiap  coating;  or 

(f)  adding  a  simple  base  plate  without  stiffening  elements,  individuafly  or  in  combination  with  drilling,  punching,  notching 
Of  cutting,  to  create  an  article  suitatile  as  a  column. 

A  change  to  heading  73.12  througl^  73.14  from  any  other  heading,  including  another  heading  within  that  group 
A  change  to  subheading  7415.1 1  th  ough  7315.12  from  any  other  heading- or 

^  ^S?fn  rflf^l?'^  ?.!!•■'  ^  «:''^V3^5.12  from  subheading  7315.19  or  7315.90  except  when  that  change  is  pur- 
suant  to  General  Rule  of  Interpretation  2(a).  -s**.     k— 

A  change  to  subheading  731 5. 1 9  fr<  m  any  other  subheading. 
A  change  to  si*heading  7315.20  th  ough  7315.89  from  any  other  heading-  or 

""  SSS  Rul^SSiJillJ '"^  ''^'  ''  '°"  '"^'*"«  ''''■''  '"""^  '^"  »^'  ""^  *'  ^^'^  «° 

A  change  to  subheading  7315.90  frc  m  any  other  subheading. 

A  change  to  heading  73.16  from  an]  other  heading,  except  from  heading  73.12  or  73.15. 
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73.17-73.18 

73.19 

73.20 

7321.11-7321.83 

7321.90 

73.22-73.23 

7324.10-732429 

7324.90 «. 

73.25-73.26 

74.01-74.07 

7408 

74.09 

74.10 

74.11-74.18 

7419.10-7419.99 

75.01  

7502 

75.03 

75.04  ..„ 

7505.11-7505.22 
75.06 

7507.11-7508.00 

76.01-76.04 

76.05 

76.06-76.15 

'  7616.10-7616.90 

78.01-78.03 

7804.11-7804.20 

78.05-78.06 

79.01-79.06 


Tariff  shift  and/or  other  requirements 


7907.10-7907.90 

8001  

80.02-80.04 

8005.10-800520 
80.06-80.07 


A  change  to  heading  73.17  through  73.18  from  any  other  headhig,  inducfng  another  headmg  within  that  group. 

A  change  to  heading  73.19  from  any  other  headvig. 

A  change  to  heading  7320  from  any  other  headmg. 

A  change  to  sutjheading  7321 .1 1  through  7321 .83  from  any  other  heading;  or 

A  change  to  subheading  7321.11  through  7321.83  from  heading  7321.90  except  when  classified  pursuant  to  General 
Rule  of  Interpretation  2(a). 

A  cfiange  to  subheading  7321.90  from  any  other  heading. 

A  change  to  heading  7322  through  7323  from  any  other  heading,  including  another  heading  within  that  group. 

A  ctiange  to  subheading  7324.10  through  732429  from  any  other  subheadfrig.  including  another  subheading  within  that 
group. 

A  change  to  subheading  7324.90  from  any  other  subheading. 

A  change  to  heading  7325  through  7326  from  any  other  heading,  indudkig  another  heading  within  that  group. 

A  change  to  heading  74.01  through  74.07  from  any  other  heading,  indudfrtg  another  heading  within  that  group. 

A  change  to  heading  7408  from  any  other  heading  US:  except  from  headfrig  74.07. 

A  change  to  heading  74.09  from  any  other  heading. 

A  change  to  heading  74.10  from  any  other  heading,  except  from  plate,  sheet  or  strip  of  heading  7409  of  a  thickness  less 
than  5mm. 

A  change  to  heading  74.1 1  tfirough  74.18  from  any  other  heading,  indudkig  another  heading  within  that  group. 

A  change  to  suisheading  7419.10-7419.99  from  any  other  subheading,  including  another  sut>heading  within  tfiat  group. 

A  change  to  heading  75.01  from  any  other  headmg. 

A  change  to  sut>heading  7502  from  any  other  heading. 

A  change  to  heading  75.03  from  any  ottier  heading. 

A  change  to  heading  75.04  from  any  other  headfrig. 

A  change  to  heading  75.05  fr:>m  any  ottier  heading  subheading,  including  another  subheading  within  that  group. 

A  change  to  heading  75.06  from  any  other  heading;  or 

A  change  to  toil,  not  exceeding  0.15mm  in  thickness  from  any  other  good  of  heading  7506.  provided  that  there  has  been 
a  reduction  In  thickness  of  no  less  ttian  50  percent. 

A  ctiange  to  sut)heading  7507.1 1-7508.00  from  any  other  subheading,  including  another  sutiheacSng  witfiin  ttiat  group. 

A  ctiange  to  tieading  76.01  through  76.04  from  any  ottier  tieading,  irtduding  another  tieading  within  tfiat  group. 

A  change  to  heading  76.05  from  any  other  heading,  except  from  heading  76.04. 

A  change  to  heading  76.06  through  76.15  from  any  ottier  tieading,  including  another  heading  wtttiin  ttiat  group. 

A  change  to  subheading  7616.10-7616.90  from  any  ottier  sutiheading,  including  another  sut>heading  wittun  ttiat  group. 

A  change  to  heading  78.01  through  78.03  from  any  ottier  heading,  including  another  heading  wittun  ttiat  group. 

A  change  to  subheading  7804.1 1-780420  from  any  other  sutiheading,  including  anottier  subheading  wittun  that  group;  or 

A  change  to  any  of  ttie  following  goods  of  this  heading,  irKluding  from  materials  also  classified  under  this  tieadmg;  pow- 
der except  from  flakes;  flakes  except  from  powder;  plates  except  from  sheets  or  strip;  sheets  except  from  plate  or  strip; 
strip  except  from  sheets  or  plate. 

A  ctiange  to  heading  78.05  through  78.06  from  any  other  heading,  inchjding  another  heading  within  that  group;  or 

A  ctiange  to  any  of  the  fdtowing  goods  of  this  heading,  including  from  materials  also  classified  under  this  heading:  tubes 
except  from  pipes;  pipes  except  from  tut)es;  tube  or  pipe  fittings  except  from  tubes  or  pipes;  cat>les/stranded  wire/plait- 
ed bands. 

A  cfiange  to  heading  79.01  through  79.06  from  any  otfier  heading,  including  another  heading  within  that  group;  or 

A  change  to  any  of  the  following  goods  of  ttiis  tieading.  including  from  materials  also  classified  under  this  heading;  matte; 
unwrougtit;  powder  except  from  Hakes;  flakes  except  from  powder;  bars  except  from  rods  or  profiles;  rods  except  from 
bars  or  profiles;  profiles  except  from  rods  or  bars;  wire  except  from  rod;  plates  except  from  sheets  or  strip;  sheets  ex- 
cept from  plate  or  strip;  strip  except  from  sfieets  or  plate;  foil;  except  from  sheet  or  strip,  tubes  except  from  pipes; 
pipes  except  from  tubes;  tutie  or  pipe  fittings  except  from  tubes  or  pipes; 

A  change  to  subheading  7907.10-7907.90  from  any  other  subheading,  including  another  subheading  vMthin  ttiat  group. 

A  change  to  heading  8001  from  any  other  heading. 

A  cfiange  to  heading  80.02  through  80.04  from  any  other  heading,  including  another  heading  within  ttiat  group;  or 

A  ctiange  to  any  of  the  following  goods  of  ttiis  heading,  including  from  materials  also  classified  under  this  heading:  bars 
except  from  rods  or  profiles;  rods  except  from  tars  or  profiles;  profiles  except  from  rods  or  bars;  wire  except  from  rod. 
plates  except  from  sheets  or  strip;  stieets  except  from  plate  or  strip;  strip  except  from  sheets  or  plate. 

A  ctiange  to  sut)tieading  8005.10-8005.20  from  any  other  sut>heading.  Including  another  sutyieackng  within  ttiat  group. 

A  change  to  heading  80.06  through  80.07  fttxn  any  other  heading,  inckjding  anottier  heading  within  ttiat  group;  or 

A  change  to  any  of  the  frilkiwing  goods  of  this  heading,  including  from  materials  also  classifred  under  this  heading:  tuttes 
except  from  pipes;  pipes  except  from  tuties;  tutie  or  pipe  fittings  except  from  tubes  or  pipes;  cables/sfranded  wire/plait- 
ed tiarxls. 


Chapter  81  Note:  Waste  and  scrap  are  products  of  the  country  in  wtiich  they  are  collected. 


8101.10-8101.92 


8  01.93 

8101.99 

8  02.10-8102.92 


A  cfiange  to  sutiheading  8101.10  through  8101.92  from  any  other  subheading,  including  another  subheadkig  within  ttiat 

group;  or 
A  cfiarige  to  any  of  the  foltowing  goods  of  this  heading,  induing  from  matenals  also  classified  under  this  heading:  matte; 

unwrought;  bars  except  from  rods  or  profiles;  rods  except  from  bars  or  rofiles;  profiles  except  from  rods  or  bars;  plates 

except  frxxn  sheets  or  strip;  sheets  except  from  plate  or  strip;  strip  except  from  sheets  or  plate;  foil  except  from  sheet 

and  strip. 
A  change  to  subheadfrig  8101.93  from  any  other  subheadfrig.  except  subheadwig  8101.92. 
A  cfiange  to  subheading  8101 .99  from  any  other  subheading;  or 
A  ctiange  to  any  of  the  foltowing  goods  of  this  headfrig,  including  from  materials  also  classified  under  this  heading:  tubes 

except  from  pipes;  pipes  except  from  tubes;  tulM  or  pipe  fKlings  except  from  tubes  or  pipes;  cables/sfrar¥led  wire/plait- 

ed  bands. 
A  ctiange  to  subheading  6102.10  tfirough  8102.92  from  any  other  subheading,  including  another  subheadtoig  withtn  that 

group;  or 
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8102.93 

8102.99 

8103.10-8113.00 


8201.10-8202.40 

8202.91  

8202.99 

8203.10-8207.90 

82.08-82.15 

8301.10-8301.50 

8301.60-8301.70 
8302.10-8302.60 

83.03-83.04 

8305.10-8305.90 


83.06-83.07 

8308.10-8308.90 

83.09-83.10 

8311.10-8311.90 


(P) 


Tariff  shift  arxVor  other  requirements 


change  to  any  of  the  following  g<  ods  of  this  heading,  including  from  materials  also  classified  under  this  heading-  matte- 
unwrought;  bars  except  from  rod ;  or  profiles:  rods  except  from  bars  or  profiles;  profiles  except  from  rods  or  bars-  plates 
except  from  sheets  or  strip;  she(  ts  except  from  plate  or  strip;  strip  except  from  sheets  or  plate;  foil  except  from  sheet 
arxl  strip. 

change  to  subheading  8102.93  fr  jm  any  other  subheading,  except  from  sutjheading  8102.92. 
change  to  sutjheading  8102.99  ftxn  any  other  subheading. 

change  to  subheading  8103.10-(  1 13.00  from  any  other  subheading,  including  another  subheading  within  that  group;  or 
change  to  any  of  the  following  g<  ods  of  this  heading,  including  from  materials  also  classified  under  this  heading:  matte 
Unwrought;  powder  except  from  flakes;  flakes  except  from  powder;  bars  except  from  rods  or  profiles;  rods  except  from 
bars  or  profiles;  profiles  except  from  rods  or  bars;  wire  except  from  rod;  plates  except  from  sheets  or  strip-  sheets  ex- 
cept from  plate  or  strip;  strip  except  from  sheets  or  plate;  foil  except  from  sheet  or  strip;  tubes  except  from  pipes;  pipes 
except  from  tubes;  tube  or  pipe  fltings  except  from  tubes  or  pipes;  cables/stranded  wire/plaited  bands, 
change  to  subheading  8201.10-6202.40  from  any  other  subheading,  including  another  subheading  within  that  group 
change  to  sut>h€ading  8202.91  from  any  other  subheading,  except  subheading  8202.99. 
change  to  subheading  8202.99  frbm  any  other  heading. 

change  to  subheading  8203.10-8(207.90  from  any  other  subheading,  including  another  subheading  within  that  group 
change  to  heading  82.08  through!  82. 15  from  any  other  heading,  including  another  heading  within  that  group 
change  to  subheading  8301.10  through  8301.40  from  any  other  subheading,  including  within  that  group  except  a 
change  from  subheading  8301 .60  when  tfiat  change  is  pursuant  to  GRI  2(a). 
change  to  subheading  8301 .60  tHrough  8301 .70  from  any  other  chapter, 
change  to  subheading  8302.10  tfirough  8302.60  from  any  other  subheading,  including  another  subheading  within  that 


group 

change  to  heading  83.03  throug 

change  to  subheading  8305.10 

group. 

change  to  heading  83.06  throug 

change  to  subheading  8308.10 

group. 

change  to  heading  83.09  throug! 

change  to  subheading  8311.10 

group. 


J83.04  from  any  other  heading,  including  another  heading  within  that  group. 

*Trough  8305.90  from  any  other  subheading,  including  another  subheading  within  that 

J83.07  from  any  other  heading,  including  another  heading  within  that  group. 

trough  8308.90-  from  any  other  subheading,  including  another  subheading  within  that 

•83.10  from  any  other  heading,  including  another  heading  within  that  group 

prough  8311.90  from  any  other  subheading,  including  another  subheading  within  that 


Section  XVI:  Chapters  84  ttirough  fill 


Note:  Tariff  changes  within  Chapters  84  and  85  which  occf  only  as  a  result  of  the  application  of  General  Rule  of  Interpretation  2(a)  of  the  HTS 
shall  not  be  sufficient  to  confer  origin.  I  >-  \  / 


8401.10 

8401.20 

8401.30 

8401.40 

8402.11-8402.12 
8402.19-8402.20 
8402.90 


8403.10 

8403.90 

8404.10-8404.20 


8404.90 

8405.10 

8405.90 

8406.11-8406.19 


8406.90 

84.07 

84.08 

8409.10 

8409.91-8409.99 

8410.11-8410.13 

8410.90 

8411.11-8411.82 
8411.91-6411.99 
8412.10-8412.80 


8412.90 

8413.11-8413.82 


8413.91  

8413.92 

8414.10-8414.80 


8414.90 


change  to  subheading  8401.10  fr^m  any  otfier  subheading 

change  to  subheading  8401.20  frt»m  any  other  subheading  or  from  parts  provided  for  in  8401  20 

change  to  subheading  8401.30  fr^m  any  other  subheading. 

change  to  subheading  8401 .40  fr^m  any  other  heading. 

change  to  subheading  8402.1 1  tftough  8402.12  from  any  other  subheading  outside  that  group 

charige  to  8402.19  through  8402.?0  from  any  other  subheading,  including  a  subheading  within  that  group 

change  to  subheading  8402.90  fr|)m  any  other  heading,  except  headings  7303,  7304,  7305  or  7306.  unless  the  change 

from  these  headings  involve  bending  to  shape. 

change  to  subheading  8403.10  from  any  other  subheading. 

change  to  subheading  8403.90  tram  any  other  heading. 

change  to  subheading  8404.10  tlirough  8404.20  from  any  other  subheading,  including  another  subheadmq  within  that 
group.  ^ 

change  to  subheading  8404.90  tn  m  any  other  heading. 

change  to  subheading  8405.10  fr^m  any  other  subheading. 

change  to  subheading  8405.90  fr^m  any  other  heading. 

change  to  subheading  8406.1 1  through  8406.19  from  any  other  subheading,  including  another  subheading  within  that 

group. 

change  to  subheading  8406.90  fr(  m  any  other  heading. 

change  to  heading  84.07  from  an;  other  heading. 

change  to  heading  84.08  from  anj'  ottier  heading. 

change  to  subheading  8409.10  fr(  m  any  other  heading. 

change  to  subheading  8409.91  tt  rough  8409.99  from  any  other  heading,  except  a  change  resulting  from  a  simple  as- 
sembly. ^  » 

change  to  subheading  8410.11  th  ough  8410.13  from  any  other  subheading  outside  that  group 

change  to  sutiheading  8410.90  fr<m  any  other  heading. 

change  to  subheading  841 1 .1 1  th  ough  841 1 .82  from  any  other  subheading  outside  that  group 

change  to  subheading  841 1 .91  th  ough  841 1 .99  from  any  other  heading. 

change  to  subheading  8412.10  tl  rough  8412.80  from  any  other  subheading,  including  another  subheading  within  that 

group.  ' 

change  to  subheading  8412.90  fr<  m  any  other  heading. 

change  to  subheading  8413.1 1  tl  rough  8413.82  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  subheading  8413.91  frdm  any  other  heading. 
change  to  sut>heading  8413.92  frdm  any  other  hteading. 

change  to  subheading  8414.10  tt  rough  8414.80  from  any  other  subheading,  including  another  subheading  within  tnat 
group. 

A  change  to  subheading  841 4.90  frc  m  any  other  heading. 


Federal  Register  /  Vol.  59.  No.  1  /  January  3.  1994  /  Rules  and  RegulaUons 


133 


HTSUS 


8415.10-6415.83 

8415.90 

8416.10-6416.30 

8416.90 

8417.10-8417.80 

8417.90 

8416.10-6418.91 

8418.99 

8419.11-8419.89 

8419.90 , 

8420.10 

8420.91  

8420.99 

8421.11-8421.39 

8421.91  

8421.99 

8422.11-8422.40 

8422.90 

8423.10-6423.89 

8423.90 

8424.10-6424.89 

8424.90 

8425.11-6430.69 

84.31  

8432.10-8432.80 

8432.90 

8433.11-6433.60 

8433.90 

8434.10-6434.20 

8434.90 

8435.10 

8435.90 

8436.10-6436.80 

8436.91  

8436.99 

8437.10-6437.80 

8437.90 

8438.10-6438.80 

8438.90 

8439.10-8439.30 

8439.91  

8439.99 

8440.10 

8440.90 

8441.10-6441.80 


Tariff  shift  and/or  other  requtrements 


change  to  subheading  8415.10  through  8415.83  from  any  other  subheadbtg.  except  a  change  within  thai  group  rMuH- 

ing  from  a  simple  assemWy. 

change  to  subheading  8415.90  from  any  other  heading,  except  a  change  resulting  from  a  skrvie  atsemWy. 

change  to  subheading  8416.10  through  8416.30  from  any  other  subheading,  including  another  subheadmg  wUNn  that 

group. 

change  to  subheading  8416.90  from  any  other  heading. 

change  to  subheading  8417.10  through  8417.80  from  any  other  subheading,  including  another  subheading  within  that 

group. 

change  to  subheading  8417.90  from  any  other  heading. 

change  to  subheading  6418.10  through  8418.91  from  any  other  subheading,  including  another  subheading  within  that 

group. 

change  to  subheading  8418.99  from  any  other  heading,  except  headings  7303.  7304.  7305  or  7306.  unless  the  change 

from  these  headings  involves  bending  to  shape. 

change  to  subheading  8419.1 1  through  8419.89  from  any  other  subheading,  including  another  subheading  within  that 

group. 

change  to  subheading  8419.90  from  any  other  heading,  except  headings  7303.  7304.  7305.  or  7306.  unless  the 
change  from  these  headings  involves  bending  to  shape,  and  except  a  change  from  headings  8404  or  8501 .  when  re- 
sulting from  a  simple  assembly. 

change  to  subheading  8420.10  from  any  other  subheading, 
change  to  subheading  8420.91  from  any  other  heading. 

change  to  subheading  8420.99  from  any  other  heading,  except  heading  8501  when  resOlling  from  a  simple  assembly, 
change  to  subheading  8421.1 1  through  8421.39  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  sutjheading  8421 .91  from  any  other  heading, 
change  to  subheading  8421 .99  from  any  ott>er  heading. 

change  to  subheading  8422.11  through  8422.40  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  sutjheading  8422.90  from  any  other  heading,  except  heading  8501 . 

change  to  subheading  8423.10  through  8423.89  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  sut>heading  8423.90  from  any  other  heading. 

change  to  subheading  8424.10  through  8424.89  from  any  other  subheading,  including  another  subheading  witNn  that 
group. 

change  to  sut>heading  8424.90  from  any  other  heading,  except  subheadings  8414.40  or  8414.60 
change  to  subheading  8425.1 1  through  8430.69  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  heading  84.31  from  any  ottwr  heading,  except  heading  8561  when  resulting  from  a  simple  assembly, 
change  to  subheading  8432.10  through  8432.80  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  sut>heading  8432.90  from  any  other  heading. 

change  to  subheading  8433.1 1  through  8433.60  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  subheading  8433.90  from  any  other  heading,  except  headings  8407  or  8408  when  resulting  from  a  simple 
assembly. 

change  to  subheading  8434.10  through  8434.20  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  subheading  8434.90  from  any  other  heading,  except  heading  8501  when  resulting  from  a  simple  assembly, 
change  to  sutjheading  8435.10  from  any  otfm  subheading. 

change  to  subheading  8435.90  from  any  other  heading,  except  heading  8501  when  resulting  from  a  simple  assemtjiy. 
change  to  subheading  8436.10  through  8436.80  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  subheading  8436.91  from  any  other  heading. 

change  to  subheading  6436.99  from  any  other  heading,  except  for  headings  8407.  8408  or  8501  when  resulting  from  a 
simple  assembly. 

change  to  subheading  8437.10  through  8437.80  from  any  other  subheading,  including  another  subheading  within  that 
group. 

change  to  subheading  8437.90  from  any  other  heading,  except  for  headings  8407,  8408  or  8501  »vhen  resulting  from  a 
simple  assemtjiy 

change  to  subheading  8438.10  through  8438.80  from  any  other  sutjheading.  including  another  subheading  within  that 
group. 

change  to  subheading  8438.90  from  any  other  heading,  except  for  headings  8407,  8408  or  8501  vytwn  resulting  from  a 
simple  assembly 

change  to  subheading  8439.10  through  8439.30  from  any  other  subheading,  including  another  subheading  withm  that 
group. 

charige  to  subheading  8439.91  from  any  other  heading,  except  for  headings  8407.  8408  or  8501  when  resulting  from  a 
simple  assembly. 

change  to  subheading  8439.99  from  any  other  heading,  except  for  headings  8407.  8408  or  8501  when  resulting  from  a 
simple  assemtJiy. 

change  to  subheading  8440.10  from  any  other  subheading. 

change  to  subheading  6440.90  from  any  other  heading,  except  lor  headings  8407,  8408  or  8501  when  resulting  from  a 
simple  assembly. 

cha^  to  subheading  8441.10  through  8441.80  from  any  other  subheading,  including  another  subheading  v^thin  that 
group. 


134 


Federal  Regiater  /  Vol.  59. 1  No.  i  /  January  3.  1994  /  Rules  and  RegulaUons 


HTSUS 


8441.90 


8442.10-8442.30 
8442.40 

8442.50 

8443.11-8443.60 
8443.90 

84.44 ..„ 

8445.11-8447.90. 
8448.11-8448.19  . 

8448.19 

8448.20-8448.59  . 

84.49  

8450.11-8450.20  . 


8450.90 

8451.10-8451.80 


8451.90 

8452.10-8452.29 
8452.30-6452.40 

8452.90 

8453.10-8453.80 


8453.90 

8454.10-6454.30 


8454.90 

8455.10-8455.22 


8455.30 

8455.90 

8456.10-6456.90 
8457.10 


8457.20-8465.99 
8466.10-8466.94 


8468.90 

8469.10-8469.39 
8470.10-8471.91 

8471.92-8472.90 


8473 

8474.10-6474.80 

8474.90 

8475.10-847520 


8475.90 

8476.11-8476.19 

8476.90  ....„ 

8477.10-8477.80 


8477.90 

8478.10 

8478.90 

8479.10-8479.89 

8479.90 

8480 „ 

8481.10-8481.80 


8481.90 

8482.10-848230 


8467.11-6467.89  ..„. 


8467.91-6467.99 
8468.10-6468.80 


.90irom 


Tariff  shift  ancVor  other  requirements 


any  other  heading,  except  for  headings  8407.  8408  or  8501  when  resulting  from  a 


other  heading. 

8447.90  from  any  other  subheading  outside  that  group. 
|h  8448.19  from  any  other  subheading,  except  a  change  resulting  from  a  simpte 


A  change  to  subheading  8441. 

simple  assembly. 
A  ^nnge  to  subheading  8442.10  l[irough  8442.30  from  any  other  subheading  outside  that  arouo 

t^  ^  si^^^acing  8442.40  ^  any  other  heading,  except  for  heading  or  8501  when  i^^ulting  from  a  simple  as- 

A  change  to  subheading  8442.50  f^om  any  other  heading 

A  djange  to  subheading  8443.1 1  through  8443.60  from  any  other  subheading  outside  that  group 

A  diange  to  subheadutg  8443.90  ^  any  other  heading,  except  for  heading  8501  when  resulting  from  a  simple  assem- 

A  change  to  heading  84.44  from  ^ 
A  change  to  subheading  8445.1 1  . 
A  change  to  subheading  8448.1 1 
assembly. 

i  2^12!  1^  V^^"^  f^f  i^  i^  V.°^^  subheading,  except  a  change  resulting  from  a  simple  assembly. 

A  ^unge  to  »^hea^  8448.20  through  8448.59  from  any  other  heading,  except  for  heading  8501 

A  Change  to  subheacfing  84.49  frc*  any  other  heading  »         ^  » 

A  cjar^  to  subheading  8450.1 1    hroogh  845020  from  any  other  subheading,  including  another  subheading  within  that 

J  S!  !^t,"^!^"^  ^^^J  °'^  ^y  °^^'  ^***"9'  ^^'^  ^**"9  8501  '"^  resulting  from  a  simple  assembly 
A  cj«r^  to  subhead^HJ  8451.10  hroogh  8451.80  from  any  other  subheading,  including  anSher  subhe^ng  wlSiTnLt 

A  change  to  subheading  8451 .90  fiom  any  other  heading,  except  heading  8501  when  resulting  from  a  simple  assembly 
A  change  to  subheading  8452.10  through  845229  from  any  other  subheiling  outside  that  group  ^sembty. 

A  change  to  subheading  8452.30-6452.40  from  any  other  subheading,  including  another  si^heading  within  that  arouo 

J  3^^  ^  \^T^  ^-^^nT"  ^^  °^  ^^^^S-  ««*^'  ^««^"9  8501  When  resulting  from^a  SHlSSSy 
SS2^      subheading  8453.10  |hrough  8453.80  from  any  other  subheading,  including  anSher  subheading  wiSTL 

jss;3irorhrj:ssa'iot".^^^^.':ft^2? 

group. 
A  change  to  subheading  8454.90  fi 
A  change  to  sut>heading  8455.10 

group. 
A  change  to  subheading  8455.30  f 


trough  8454.30  from  any  other  subheading,  including  another  subheading  within  that 


om  any  otfier  fieading. 

irough  8455.22  from  any  other  subheading,  including  another  subheading  within  that 

-  .      pim  any  ottier  fieading. 

A  change  to  subheading  8455.90  from  any  other  heading,  except  heading  8501  when  resulting  from  a  simole  assemhiv 
A  change  to  subheading  8456. 1 0  through  8456.90  from  iny  omer  headirj  ^  ^    assembly. 

J  SSIS  S  SS^2IS Slfifi?S  l?°^K  ^f.  ^°^ ^y  "^^ ^^'  *^«*"9  '"''^  *^^^^  **«^"  ^'^^ group. 
JSj'^rolfS'^^e^temb.yT  ""  '"'  ""^^  "^"^  °*'''*  '^'  ^'°^-  ***^P'  """"'"^  «^°^^^" 

irough  8467.89  from  any  other  subheading,  including  another  subheading  within  that 


A  change  to  subheading  8467.1 1 

group. 

A  change  to  subheading  8467.91 
A  change  to  subheading  8468.10 

group. 
A  change  to  sut>heading  8468.90 
A  change"  to  subheading  8469.10  tl 


rough  8467.99  from  any  other  heading,  except  heading  8407. 

^ough  8468.80  from  any  other  subheading,  including  another  subheading  within  that 


any  otfier  fieading. 

,    .     -    .       ^^        -  '■ough  8469.39  from  any  subheading  outside  that  orouD 

2SS'.      ""'^"^^^  ^'°^°  *'°"9^  S471.91  from  any  other  subheading,  excerpt  v^  resulting  from  a  simple  as- 

A  d^  to  subheading  8471.92  t  .rough  8472.90  from  any  other  subheading,  except  when  resulting  from  a  simple  as- 

A  change  to  heading  8473  from  an]  other  heading,  except  heading  8501 

A  a^  to  subheading  8474.10  «. rough  8474.80  from  any  other  subheading,  except  when  resulting  from  a  simple  as- 

!  S  S  s'SI^^^^sTn'S  Z  ^7^^:^^  exceptheading  8501  when  resulting  from  a  simple  assembly. 
SSIT  *^  **^^-^°  *  "°"^^  ^^^^  ♦^^  «"y  °^  subheading,  including  another  subheading  witn.n  that 

I  S  S  ^Sm  ^11  u  'Z:  Ta^^io'T^'"^'  ^"^^  '^^^^S  8501  When  resulting  from  a  simple  assembly. 
A  H^  ^  !^!^^  ^.IVrl  ^°^^  8476. 1 9  from  any  other  stAheading  outside  that  group. 

I  ^^l^SSSS^^J^cslZ'^^^^'^''^'  "'"'^'  ^"*"9  ^'  *^«"  resultlrSfrom  a  simple  assembly. 
g!^      subheading  8477.10  through  8477.80  from  any  other  subheading,  including  another  subheading  within  that 

I  S  V^^^7^n'XL^j:^S^!:^'^-  ^"""^  ^«^"9  8501  When  resulting  from  a  simple  assembly. 
A  cjarj^  to  subheadng  8479.10  ti  rough  8479.89  from  any  other  subheading,  including  another  subheading  wlmlnthal 

:  S  S  ^^S^^o^.To^^^'^-  --^»  "^^^  ^^  ^"  --«"fl  ♦'om  a  sim^e  assembly. 

m'?!i!?ll°  ^i**'??*!^,®*^^  -^  *"  "^  *"y  *>*^  heading. 

Ihrough  8482.80  from  any  other  heading,  or; 


(i)  A  change  to  subheadmg  8482.10 


Federal  Register  /  Vol.  59,  No.  1  /  January  3.  1994  /  Rules  and  Regulations 


135 


HTSUS 


8482.91-6482.99 

8483.10 

848320 

8483.30-8483.60 

8463.90 

8484.10-6484.90 

8485 

8501  

8502 

8503 

8504.10-8504.50 

8504.90 

8505.11-8505.30 

8505.90 

8506.11-850620 

8506.90 

8507.10-8507.80 

8507.90 

8508.10-8508.80 

8508.90 

8509.10-8509.80 

8509.90 

8510.10-8510.20 

8510.90 

8511.10-8511.80 

8511.90 

8512.10-8512.30 

8512.40 

8512.90 

8513.10 

8513.90 

8514.10-6514.40 

8514.90 

8515.11-8515.80 

8515.90 

8516.10-8516.79 

8516.80 

8516.90 

8517.10-6517.82 

8517.90 

8518.10-8518.50 

8518.90 

8519.10-6521.90 

8522 

8523 

8524 

8525.10-652520 

8525.30 

8526.10-8526.92 

8527.11-8527.90 

8528.10-852820 

8S29 

8530.10-8530.60 

8530.90 


Tariff  shift  anchor  other  requirements 


(li)  A  change  to  subheading  8482.10  through  8482.80  from  any  other  subheading,  including  another  subheading  within 
that  group,  provxfcdthat  either  the  inner  and  outer  races  are  domestic  materials,  or  the  balls/rollers  are  domestic  mate- 
rials. 

A  change  from  8482.91  through  8482.99  from  any  other  heading. 

A  change  to  sut>heading  8483.10  from  any  other  sut>heading. 

A  change  to  subheading  8483.20  from  any  other  subheading,  except  from  subheading  8482.10  through  8482  80 

A  change  to  subheading  8483.30  through  8483.60  from  any  other  subheading,  including  another  subheading  within  that 
group. 

A  change  to  subheading  8483.90  from  any  other  heading. 

A  change  to  subheading  8484.10  through  8484.90  from  any  other  subheading,  including  another  subheadlna  within  that 

group. 
A  change  to  suljheading  8485  from  any  other  heading. 
A  change  to  heading  8501  from  any  other  heading. 
A  change  to  heading  8502  from  any  otfier  heading. 
A  change  to  heading  8503  from  any  other  heading. 

A  change  to  sutjheading  8504.10  through  8504.50  from  any  other  subheading,  outside  that  group. 
A  change  to  subheading  8504  90  from  any  other  heading. 
A  change  to  subheading  8505.11  through  8505.30  from  any  other  subheading.  includiM,another  subheading  within  that 

group.  ^ 

A  change  to  subheading  8505.90  from  any  other  heading. 
A  change  to  subheading  8506.1 1  through  8606.20  from  any  other  subheading,  including  another  subheadina  within  that 

group. 
A  change  to  sut)heading  8506.90  from  any  other  heading. 
A  change  to  subheading  8507.10  through  8507.80  from  any  other  subheading,  including  another  subheading  within  that 

group. 
A  change  to  subheading  8507.90  from  any  other  heading. 
A  change  to  subheading  8508.10  through  8508.80  from  any  other  subheading,  including  another  subheading  vvithin  that 

group. 
A  change  to  subheading  8508.90  from  any  other  heading,  except  heading  8501  when  resulting  from  simple  assembly. 
A  change  to  subheading  8509.10  through  8509.80  from  any  other  subheading,  including  another  sut>heading  within  that 

group. 
A  change  to  subheading  8509.90  from  any  other  heading,  except  heading  8501  when  resulting  from  a  simple  assembly. 
A  change  to  subheading  8510.10  through  851020  from  any  other  subheading,  including  another  subheading  within  that 

group. 
A  change  to  subheading  8510.90  from  any  other  heading,  except  heading  8501  when  resulting  from  a  simple  assembly. 
A  ctiange  to  subheading  8511.10  through  8511.80  from  any  other  subheading,  including  another  subheading  within  that 

group. 
A  change  to  subheading  851 1.90  from  any  other  heading. 

A  change  to  subheading  8512.10  through  8512.30  from  any  subheading  outside  that  group. 
A  change  to  subheading  8512.40  from  any  other  subheading,  except  when  resulting  from  a  simple  assembly 
A  cfiange  to  subheading  8512.90  from  any  other  heading. 
A  change  to  subheading  8513.10  from  any  other  subfieading. 
A  change  to  subheading  8513.90  from  any  other  heading. 
A  change  to  subheading  8514.10  through  8514.40  from  any  other  subheading,  including  another  subheading  within  that 

group. 
A  change  to  subheading  8514.90  from  any  other  heading. 

A  change  to  subheading  8515.1 1  through  8515.80  from  any  other  subheading,  outside  that  group. 
A  change  to  subfieading  8515.90  from  any  other  heading. 
A  cfiange  to  subheading  8516.10  through  8516.79  from  any  other  subfieading.  including  another  subheading  within  that 

group. 
A  change  to  subfieading  8516.80  from  any  other  heading. 
A  change  to  subfieading  8516.90  from  any  otfier  heading. 
A  cfiange  to  subheading  8517.10  through  8517.82  from  any  other  subheading,  including  another  subheading  within  that 

group,  except  wfien  resulting  from  a  simple  assemljly. 
A  change  to  subfieading  8517.90  from  any  other  heading. 
A  change  to  sut>fieading  8518.10  through  8518.50  from  any  other  heading. 
A  change  to  subfieading  8518.90  from  any  other  heading. 
A  change  to  suljfieading  8519.10  through  8521 .90  from  any  other  sutjheading.  including  another  subheading  within  that 

group. 
A  change  to  heading  8522  from  any  other  heading. 
A  change  to  heading  8523  from  any  other  fieading. 
A  change  to  heading  8524  from  any  other  heading. 

A  change  to  subheading  8525.10  through  8525.20  from  any  other  subheading  outside  that  group. 
A  change  to  subheading  8525.30  from  any  other  subheading. 
A  cfiange  to  subheading  8526.10  ttirough  8526.92  from  any  otfier  subfieading.  including  anotfier  subfieading  within  tfiat 

group. 
A  change  to  subheading  8527.1 1  through  8527.90  from  any  other  subheading.  Including  another  subheading  within  that 

group. 
A  change  to  subheading  8528.10  through  852820  from  any  other  subheading,  including  another  subheading  within  that 

group. 
A  change  to  heading  6529  from  any  other  heading. 
A  change  to  subheading  8530.10  through  8530.80  from  any  other  subheading,  including  another  subheading  wmn  that 

group. 
A  change  to  subheading  8530.90  from  any  other  heading. 
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8S31.1(>-8531^.. 

8531.90 

8532.10-8532.30  .. 


8532.90 

6533.10-8533.40 

8533.90 

8534 

8535.IO-8535T9O 

8536.10-8536.90 

8537 

8538 

8539.10-8539.40 
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8539  90 

8540.11-8540.89 

8540  91-8540.99 
8541-8542 . 

8543.10-8543.80 

8543.90 

8544.11-8544.70 


8545-8548  . 


(q) 


8601  

8602 

8603-8606 


8607.11 
8607.12 


6607.19 

8607.21-8607.99 


8608 

8609 

8701-8705  

8706 

8707 


A  Change  towAheadirig  8531.10  tlVoogh  8531.80  from  any  other  subheading,  including  another  s-jbheading  within  that 

group,  except  when  rest^ing  from  a  simple  assemtty. 
A  change  to  subheading  8531.90  frdm  any  other  heading. 
A  change  to  subheading  8532.10  tt^rough  8532.30  from  any  other  subheading,  including  another  suoheading  within  that 

A  char^  to  subheading  8532.90  frdm  any  other  heading. 

A  Change  to  sMyeadkng  8533.10  ttiough  8533.40  from  any  other  subheading,  including  another  subheading  within  that 

A  change  to  sut)heading  8533.90  from  any  ottier  heading. 

A  change  to  heading  8534  from  any  other  heading. 

A  change  to  subheading  8635.10  tt^ough  8535.90  from  any  other  subheading,  including  another  sjbheading  within  that 

A  change  to  subheading  8536.10  ttlough  8536.90  from  any  other  subheading,  including  another  subheading  within  that 

A  change  to  heading  8537  from  anytother  heading. 

A  ctiange  to  heading  8538  from  anylother  heading 

^  ^^  ^  subheading  8539.10  tfiough  8539.40  from  any  other  subheading,  including  another  suoneaoing  witnin  that 

A  change  to  subheading  8539.90  frdtn  any  other  heading 

A  cj«r^  to  subheading  8540.1 1  ttiough  8540.89  from  any  other  subheading,  including  another  subheading  within  that 

^  ^^^T.tat^^'^"'^  ®^°  I'  tfiough8540.99  from  any  other  subheading,  including  another  subheading  within  that 
group,  except  when  resulting  fromi  a  simple  assemt)ly 

^  ^^  ^  '^^^^^  ^'°*^  ^^  ^°"'  *"y  °^*^  subheading  including  another  subheading  within  that  group  or 
unj;c5"am3chts^  ^^'        °'  f      '^°^"^  '°'  *"  ®^'  '^  ®^^-  °'-  ^ ^'^^  '°  ^^  programmed  chips  from% 
A  cjar^  to  subheading  8543.10  ttjoogh  8543.30  from  any  other  subheading,  including  another  subheading  within  that 
A  char^  to  subheading  8543.90  froL  any  other  heading 
'^  S^  *°  subheading  8544.1 1  thUgh  8544.70  from  any  other  subheading,  except  when  resjiting  from  a  simple  as- 

A  change  to  heading  8545  through  ^  from  any  other  subheading.  Including  another  subheading  wittiin  that  group. 


Section  XVII:  Chapters  86  through  89 


A  change  to  heading  8601  from  any  bther  heading. 
A  change  to  heading  8602  from  any  pther  heading 

A  change  to  stAheading  8607.19  from  any  other  subheading 

A  change  to  suWveading  8607.21  thnough  8607.99  from  any  other  heading,  except  to  mounted  orake  lininas  and  oads  of 

subheading  860721  through  8607.99  from  subheading  6813.10  ^  ^ 

A  change  to  heading  8608  from  any  otfier  heading. 

A  change  to  heading  8609  from  any  other  heading,  except  heading  7309  through  731 1 
A  change  to  heading  8701-8705  froffi  any  other  headng  except  heading  8706 
A  change  to  heading  8706  from  any  fcther  heading 

^  toGRr2(ar^^'^"®  ^^°^  ^'^  ""^  r  "^  ****'^"  "''^  ^  '^^^  '"*^  subheading  8708.29  rt  that  change  ,s  pursuant 


'*^^'in'Sl£s?KSS.  "'^^  '™"  ^-^^-^  870^  90.  8716.90.  84'3l.20  and  8431.49  shall  not  be  consrtereil  to  satisfy  a  required 


8708.10-8708i» 
8708.31  


8708.39 
8708.40 

8708.50 

8708.60 
8708.70 
6708.68. 

8708.91  . 

6708.92  . 
8708.93. 
6708.94. 


A  change  to  subheading  8708. 1 0  through  8708.29  from  any  other  subheading 

'  ^^  ?om1SSng''S?\or  "'  °^  '^'^-  ""^  ^^  "^""^  ""^^  '"^"^^  ^"^  ^^  °'  -^^-^'"« 
A  change  to  subheading  8708.39  froii  any  other  heading 

^  S?o  gSi  ^Sr*"^  ®^°®''°  "^  "  ^"^  °^'  subheading,  except  from  subheado^g  8708.99  when  that  change  is  pur- 
^  Smfo  GR^^r*"^  ®^°®^  fro n  any  other  subheading,  except  from  subheading  8708.99  when  that  change  .s  pur- 

A  chsmge  to  sUiheading  8708.60  froi  1  any  other  subheading. 

A  change  to  subheading  8708.70  fror  1  any  other  subheading 

'^  t^o%^ST^  *^°^^  ^  "  ^"^  "^^  subheading,  except  from  subheading  8708.99  when  that  change  is  pur- 

*  Sfo  gS??;^  ®^°®^'  fra  r,  any  other  subheading,  except  from  subheading  8708.99  when  that  change  .s  pur- 

A  change  to  subheading  8708.92  fror  i  any  other  subheading 

A  change  to  siAiheadmg  6708.93  fror  1  any  other  subheading 

^  SS?J)  cSllSr^  ®^°®  **  *T  *"^  °^^'  subheading,  except  from  subheading  87C«.99  when  that  change  «  our- 
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6708.99 

8709.11-8709.19 

6709.90 _. 

8710 

8711-8713  


8714 


8715 

8716.10-8716.80 


TaiW  shift  afxyor  other  requiramenis 


8716.90 

8801-8802 „ 

8803.10-8803.90 

8804-8805 

8901-8903  

8904  

8905 _.. 

8906-8907  


8908 


« 


9001  10  

9001.20-9001.30 
9001.40-9001.90 
9002.11-9002.90 
9003.11-9003.19  . 


9003.90 „. 

9004  

9005.10-9005.80 

9005.90 

9006.10-9006.69 

9006.91-9006.99 
9007.11-9007.29 

9007.91-9007.92 

9008.10-9008.40 

9008.90 „_., 

9009.11-9009.30  . 


change  to  subhe«Sng  8708.99  from  any  otier  chMw;  or     . 

change  to  s^^dmg  8708.99  from  any  other  subheedffig  US/Mex  (provided  there  is  a  Mbatantial  fransformationl 
change  to  subheading  8709.1 1  through  8709.19  fcom  viy  otfiar  subheMing  outside  thJto^D^Kc^rdi^  *««. 
subheading  8709.90  if  that  change  ispursuant  to  GRI  2(a)  ■«'*«*^  "*•«  ■«  9«M).  •"oapt  a  chwige  from 

change  to  heading  8710  from  any  other  heading  «w«jiiiho/»^ 

change  tof«ading87l  1  through  8713  from  any  other  headfrig.  including  anoeter  he«]ing  wNhin  that  grotp  exoeot  a 
change  from  heading  8714  If  that  change  is  pursuant  to  GRI  2(a)  -nw  grw^j.  except  a 

S!^  S  SSS  ?7l'l  "^^  "^  «^  ^•*^  -""^  •  «'»»^  *«"  subheacSng  6813.10  to  mounted  brake  lu«ngs 
change  to  heading  8715  from  any  other  headtng. 

SCS^f^^^l^^oiSSS^  ^''^'^  "^  ""^  °^'  '*^*'^-  ^""^  "  """"^  ^  subheading  87-6.90  if 
change  to  subheading  8716.90  from  any  other  heading  except  a  change  from  subheading  8709  90  and  8431  49 
g^^to  headK^  8801  through  8802  from  any  heading  outside^hS^W.  eSJf^SiSrSl^  i^uant  to 

change  to  subbeadw>g  8803.10  through  8803.90  from  any  other  subheadina  within  thsrt  ofoia 
change  to  head^jg  6804  through  8805  from  any  other  heading,  within  that  wocn. 
change  to  heading  8901  through  8903  from  any  heading  outside  that  oroup. 
change  to  heading  8904  from  any  other  heading, 
change  to  heading  8905  from  any  other  chapter 

Sa*r^  sJS^SsgS  '^'°^''  ^^  "'^  ^"^  °"^  ^**"^'  "*'"*'^  ^^"^  '^^^^  ***'"  ^"^  9^"P  ^"^  ^°^ 
change  to  heading  8908  from  any  other  chapter. 


Section  XVIU:  Chapters  90  through  92 


9009.90 

9010.10-9010.30 


9010.90 

9011.10-9011.80 


9011.90 
9012.10 
9012.90  . 
9013.10 


9013.20-901330 

9013.90 

9014.10-9014.80 
9014.90 


^  f^Sbl^a^SrS?7r'  '°  '^^  "^  '^  subheacing.  including  another  subheading  within  ma,  group,  except 
A  cr«r^  to  subheading  9001.20  through  9001.30  from  any  other  subheading,  deluding  another  subheading  within  that 

A  change  to  sutJheading  9001.40  through  9001.90  from  any  other  subheading,  including  another  subheadtf«  wrthin  that 
group,  except  from  tens  Wanks  of  subheadings  7014,00  and  7015  10  -c-o>ng  wmnn  max 

A  change  to  sut>heading  9002.1 1  through  9002.90  from  any  other  subheading,  including  another  subheading  wrthin  that 
group,  except  from  subheading  9001 .90  and  lens  Wanks  of  subheading  7014  00  -y         "  "•« 

(i>  A  change  to  subheading  9003.1 1  through  9003.19  from  any  other  heading  or 

(II)  A  change  to  subheading  9003,11  through  9003  19  from  any  other  subheading,  including  another  subheading  within 
that  group,  except  from  subheading  9003.90.  unless  the  terrples  or  fronts  are  domestk»»y  produced 

A  char>ge  to  subheadK>g  9003.90  from  any  other  heading. 

A  change  to  heading  9004  from  any  other  heading,  except  from  si*heading  9001  40  or  9001  50 

A  change  to  subheading  9005.10  through  9005.80  from  any  other  subheadmg,  including  another  subhead«ig  wittun  that 

A  change  to  subheading  9005.90  from  any  other  heading,  except  from  headings  9001  and  9002 

A  change  to  subheading  9006.10  through  9006.69  from  any  other  subheading.  includ«^  another  subheading  wrth  that 

QrOUp.  * 

A  change  to  subheading  9006.91  through  9006.99  fcwn  any  other  heading 

A  change  to  subheading  9007.1 1  through  9007.29  from  any  other  subhead«g.  including  another  subheading  within  that 
group. 

A  change  to  subheading  9007.91  through  9007.92  from  any  other  heading,  except  from  lenses  of  headmg  9002  when  rs- 
suiting  from  a  simple  assembly. 

A  change  to  subheading  9008  10  through  9008.40  from  any  other  subheading,  including  another  subheading  wrthin  that 
group. 

A  chai>ge  to  subheading  9008.90  from  any  other  heading,  except  from  lenses  of  headmg  9002.  when  resulting  from  a 
simple  assemWy.  'n         >* 

A  change  to  subheading  9009.11  through  9009.30  from  any  other  subheadmg.  including  another  subheading  withm  thai 

group. 
A  change  to  subheading  9009.90  from  any  other  heading 

A  change  to  subheading  9010.10  through  9010.30  from  any  other  subheading,  indudmg  another  subheadmg  wrthin  that 

group. 
A  charige  to  subheading  9010.90  from  any  other  heading. 
A  change  to  s«A>heading  90i  i .  1 0  through  901 1 .60  from  any  other  subheading,  induding  another  subheading  within  that 

A  change  to  subheading  901 1.90  from  any  ottrar  heading. 

A  change  to  subheading  9012.10  from  any  other  subheading,  including  another  subheading  wMhm  that  group 

A  change  to  subheading  9012.90  from  any  other  heading. 

A  ^nge  to  siWwading  9013.10  from  any  other  subheadng.  including  another  subheading  wrthin  that  group  except 

from  optical  telescopes  of  subheading  9005.60.  »    -v  k« 

A  chwige  to  subheading  9013^  through  9013J0  from  any  other  subheading,  including  another  subheading  wrthin  that 

group. 

A  ^nge  to  subheading  9013.90  from  any  o«>er  subheadng.  including  another  subheading  within  that  group,  except 

from  subheading  9002.19,  when  resulting  from  a  aimpteassentoty. 
A  change  to  subheading  9014.10  through  9014.80  from  any  oatar  subheacSng,  indudkig  another  subheadng  wrthn  that 

group. 

A  change  to  subheading  9014.90  from  any  other  heading. 
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HTSUS 

9015.10-9015.80 

9015.90 

9016 

9017.10-90*7.80 

9017.90 

9018.11-9018.19 

9018.20-9018.32 

9018.39 

9018.41-90' 8.50 
9018.90 

9019.10-9019.20 

9020 

9021.11  

9021.19 

9021 .21 -902  V90 
9022.11-9022.90 

9023 

9024.10-9024.80 

9024.90 

9025.11-9025.80 

9025.90 

9026.10-9026.80 

9026.90 

9027.10-9027.90 

9028.10-9028.30 

9028.90 

9029.10-9029.20 

9029.90 

9030.10-9030.89 

9030.90 

9031.10-9031.80 

9031.90 

9032.10-9032.89 

9032.90 

9033 

9101-9107  

9108-9109  

91 10 

9111.10-5111.80 

9111.90 

9112.10-9112.80 

9112.90 

9113 „ 

9114 

9201-9208  


Change  to  subheading  9015.10 

group. 

change  to  subheading  9015.90 


No.  1  /  January  3,  1994  /  Rules  and  Regulations 


Tariff  shift  anchor  other  requirements 


through  9015.80  from  any  other  subheading,  including  another  subheading  within  that 


through  9018.32  from  any  other  subheading,  including  another  subheading  within  that 

including  another  sut)heading  within  that  group,  except 


from  any  other  fwading. 
change  to  heading  9016  from  any  other  heading, 
change  to  subheading  9017.10  through  9017.80  from  any  other  subheading,  including  another  subheading  within  that 
group.  j 

change  to  subheading  9017.90  from  any  other  heading. 

change  to  subheading  9018.1 1  through  9018.19  from  any  other  subheading,  including  another  subheading  within  that 
group,  except  from  electrocardi4)graphs,  or  patient  monitoring  systems  from  printed  circuit  assemt)lies,  when  resulting 
from  a  simple  assembly, 
change  to  subheading  9018.20 
group. 

change  to  subheading  9018.33  from  any  other  subheading 
from  surgical  tubing  of  subheading  4009.10,  when  resulting  from  a  simpie  assembly, 
change  to  subheading  9018.41  through  9018.50  from  any  other  subheading,  Including  another  subheading  within  that 
group. 

change  to  subheading  9018.9C  from  any  other  subheading.  Including  another  sut)heading  within  that  group,  except 
from  subheading  9001.90,  wher  resulting  from  a  simple  assembly,  or  synthetic  oibber  of  heading  4002,  when  resulting 
from  a  simple  assembly;  or 

change  to  deiibrillators  from  prir  led  circuit  assemblies,  except  when  resulting  from  a  simple  assemt)ly. 
change  to  subheading  9019.10  through  9019.20  from  any  other  subheading.  Including  another  subheading  v/ithin  that 
group. 

change  to  heading  9020  from  ai  ly  other  heading. 

change  to  subheading  9021.1 1   rem  any  other  subheading,  Including  another  subheading  within  that  group, 
ctiange  to  subheading  902 1.1  J  from  any  other  subheading,  including  another  subheading  within  that  group,  except 
from  nails  of  heading  7317,  wh  in  resulting  from  a  simple  assembly  or  screws  of  heading  7318.  when  resulting  from  a 
simple  assembly, 
chainge  to  suttheading  9021.21 
group. 

change  to  subheading  9022.1 1 
group. 

change  to  heading  9023  from  ai  ly  other  heading, 
change  to  subheading  9024.10 
group. 

change  to  subheading  9024.90  from  any  other  heading, 
change  to  sut>heading  9025.1 1 
group. 

change  to  subheading  9025.90  rom  any  other  heading, 
change  to  suljheading  9026.10 
group. 

change  to  subheading  9026.90  rom  any  other  heading, 
change  to  sutjheading  9027.10 
group. 

change  to  sut>heading  9028.10 
group. 

change  to  subheading  9028.90  from  any  ottier  heading, 
change  to  sut>heading  9029.10 
group. 

change  to  subheading  9029.90  from  any  other  heading, 
change  to  subheading  9030.10 
group. 

change  to  subheading  9030.90  (rom  any  other  heading. 

change  to  subheading  903 1.10  (through  9031.80  from  any  other  subheading,  including  another  subheading  within  that 
group.  I 

ro 


through  9021 .90  from  any  other  subheading,  including  another  subheading  within  that 
through  9022.90  from  any  other  subheading,  including  another  subheading  within  that 

ly  other  heading. 

through  9024.80  from  any  ottwr  subheading,  including  another  subheading  within  that 

torn  any  other  heading. 

through  9025.80  from  any  other  subheading,  including  anotfier  subheading  within  that 

rom  any  other  heading. 

through  9026.80  (rom  any  other  subheading,  including  another  subheading  within  that 

rom  any  other  heading. 

through  9027.90  from  any  other  subheading,  including  another  subheading  within  that 

through  9028.30  from  any  other  subheading,  including  another  subheading  within  that 

rom  any  ottier  heading. 

tfvough  9029.20  (rom  any  other  subheading,  including  another  subheading  within  that 

rom  any  other  heading. 

through  9030.89  from  any  other  subheading,  including  another  subheading  within  that 


change  to  subheading  9031.90 


rom  any  ottier  heading. 


cfuinge  to  subheading  9032.10 

group. 

change  to  subheading  9032.9d  from  any  other  subheading, 


through  9032.89  from  any  other  subheading,  including  another  subheading  within  that 

including  another  subheading  within  that  group,  except 


(rom  heading  8537.  wt)en  resultjng  from  a  simple  assembly. 

change  to  heading  9033  from  any  other  heading. 

change  to  heading  9101  through  9107  from  any  heading  outside  tfiat  group,  except  heading  9108  through  9110. 

change  to  heading  9108  through  9109  from  any  heading  outside  that  group,  except  heading  91 10. 

change  to  heading  91 10  from  any  other  heading,  except  (rom  sut»heading  91 14.90;  or 

change  to  heading  91 10  from  sutjheading  91 14.90  if  there  had  been  a  substantial  transformation. 

change  to  subheading  9iii.iq  through  9111.80  from  any  subheading  outside  that  group,  except  from  subheading 

91 1 1 .90  when  the  change  is  pursuant  to  GRI  2(a). 

Change  to  subheading  9111 .90  from  any  other  heading. 

change  to  subheading  9112.10  through  9112.80  from  any  subheading  outside  that  group,  except  from  subheading 

91 1 2.90  if  the  change  Is  pursua|it  to  GRI  2(a). 

change  to  subheading  91 12.90  from  any  other  heading. 

change  to  heading  91 13  (rom  any  other  heading. 

change  to  heading  91 14  from  a*y  other  heading. 

change  to  heading  9201  throug  1 9208  from  any  other  heading,  including  a  heading  witNn  that  group,  except  a  change 

from  heading  9209  if  that  Chang  J  is  pursuant  to  GRI  2(a).  i»-  -r-         »-  ■» 
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HTSUS 
9209 

(•) 

9301-9304  

9305 

9306 

9307 


(t) 


9401.10-5401.80  .... 

9401.90 

9402 _ 

9403.10-9403.80 

9403.90 

9404.10-9404.30 

9404.90 

9405.10-9405.60 

9405.91-9405.99 

9406 

9601 

9502.10 

9502.91  

9502.99 

9503.10-9503.30 

9503.41-9503.49 


9503.50-9503.60 

9503.70-9503.90 
9504.10-9506.99 
9507.10-9507.30 
9507.10-9507.30 
9507.90 

9508 

9601  _ 

9602 

9603 

9604-9605  

9606.10 

9606.21-9606.29 

9606.30 

9607.11-9607.19 

9607.20 

9608.10-9608.40 

9608.50 

9608.60-9608.99 

9609.10 

9609.20 

9609.90 

9610-9612  

9613.10-9613.20 
9613.30-9613  80 


Tariff  shift  and/or  other  requirements 


A  Change  to  lieading  9209  (rom  any  other  headirx). 


SfMon  XIX:  Chapter  83 


A  change  to  heading  9301  through  9304  (rom  any  other  hewing.  incHxtng  a  heading 

Change  to  heading  9305  when  that  ctiange  is  pursuant  to  GRI  2(a). 
A  cf«nge  to  heading  9305  (rom  any  other  heading. 
A  change  to  heading  9306  from  any  other  heading. 
A  ct^nge  to  heading  9307  from  any  other  heading. 


wUm  that  group,  except  from  a 


Section  XX:  Chapters  94  through  96 


9913.90 
9614.10 


2^  Si^^^T^  ^V°  trough  9401.80  Irom  any  subheadk.g  outside  that  group,  except  subheading  9403.10 

through  9403m  and  except  a  change  from  subheading  9401 .90  or  9403.90  when  that  change  is  pursuant  to  GRI  2(a) 

change  to  subheading  9401.90  (rom  any  other  heading,  except  (rom  subheading  9403  90- or 

change  to  subheading  9401 .90  (rom  subheading  9403.90  i(  that  change  results  m  a  substential  transtormation 

change  to  heading  9402  (rom  any  other  heading,  except  (rom  subheading  9401 .10-9401 .80  9403  10^403  80  and  ex- 

cept  a  change  (rom  subheading  9401 .90  or  9403.90  when  that  change  is  pursuant  to  GRI  2(a) 

change  to  subheading  9403.10  through  9403.80  (rom  any  subheading  outSKle  that  groiMj.  except  from  subheadra 

roi^^l  V    °"^^  ^^^  '^'  *"^  ^*^^  ^  '^^^"^  '^°'"  ^"^^ading  940i  .90  or  9403.90  when  that  change  is  pursuant  to 

change  to  subheading  9403.90  from  any  other  heading,  except  from  subheading  9401  90-  or 
change  to  subheadng  9403.90  (rom  subheading  9403.90  if  that  change  resuHs  m  a  substantial  transformation 
change  to  subheading  9404.10  through  9404.30  (rom  any  subheading  outside  that  group 
ctiange  to  subheading  9404.90  (rom  any  other  heading. 

change  to  subheading  9405.10  through  9405.60  from  any  subheading  outside  that  group,  except  a  change  (rom  sub- 
heading 9405.91  through  9405.99  if  that  change  pursuant  to  Gfti  2(a) 
change  to  sUiheading  9405.91  through  9405.99  from  any  other  heating, 
change  to  heading  9406  from  any  other  heading. 

change  to  heading  9501  from  any  other  chapter  except  (rom  heading  8714  if  that  change  is  purs«Mnl  to  GRI  2(al 
change  to  subheading  9502.10  from  any  other  subheading,  except  Irom  skins  (or  stuffed  dolts  (9502  99  10) 
change  to  stA>heading  9502.91  (rom  any  other  ctiapter  except  from  heading  6111  and  6209. 
change  to  subheading  9502.99  (rom  any  other  heading,  except  from  subheadings  9503.41  through  9503  49 
change  to  subheadmg  9503.10  through  9503.30  from  any  other  subheading  incJuding  another  subheading  within  that 
group. 

change  to  toys  o(  subheading  9503.41  through  9503.49  from  any  other  heading  or 

change  to  toys  of  subheading  9503.41  through  9503.49  from  parts  and  accessones  of  subheading  9503.41  through* 
yovo.^yi  or 

change  to  parts  and  accessories  o(  9503.41  through  9503.49  (rom  any  other  heading,  except  (rom  heading  9502. 61 1 1. 
or  o2u9. 

change  to  subheading  9503.50  through  9503.60  (rom  any  other  subheading,  including  another  subheading  within  that 

group. 

change  to  subheading  9503  70  through  9503.90  (rom  any  other  chapter. 

change  to  heading  9504.10  through  9506.99  (rom  any  other  subheading,  including  within  that  group 

change  to  subheading  9507.10  through  9507.30  (rom  any  other  chapter. 

change  to  subheading  9507.10  through  9507.30  (rom  any  other  chapter. 

change  to  subheading  9507.90  (rom  any  other  subheading,  except  (rom  heading  5004  through  5006  5402  13  throooh 

5402.49,  5406.10  through  5406.20.  5603  and  5404.  .~v~.  a'w^-:.  •  j  inrwBn 

change  to  heading  9508  (rom  any  other  heading. 

change  to  heading  9601  (rom  any  other  heading. 

change  to  heading  9602  (rom  any  other  heading. 

change  to  heading  9603  (rom  any  ottier  heading. 

change  to  heading  9604  through  9605  (rom  any  other  heading.  incHjding  another  heading  within  that  grooo. 

change  to  subheading  9606.10  (rom  any  other  heading.  »•--»" 

change  to  subheading  9606.21  through  9606.29  (rom  any  other  heading;  or 

change  to  subheading  9606.21  through  9606.29  (rom  any  other  subheading  if  there  is  a  substantial  transfcxmaboft 

change  to  subheading  9606.30  from  any  other  heading. 

change  to  sU>heading  9607.11  tf.rough  9607.19  from  any  other  subheading,  exccfit  a  change  from  subheadina 

9607.20  when  that  change  Is  pursuant  to  GRI  2(a). 

change  to  subheadmg  9607.20  (rom  any  other  sut>heading. 

change  to  subheading  9608.10  through  9608.40  (rom  any  other  subheading  mduding  another  subheadina  within  thtt 

group,  except  (rom  subheading  9608.60. 

change  to  9608.50  from  any  other  heading. 

change  to  stisheatfng  9608.60  through  9608.99  (rom  any  other  subheading  including  another  subheading  wdhin  that 

group. 

change  to  subheading  9609.10  (rom  any  other  subheading. 

Change  to  subheading  9609.20  (rom  any  other  chapter. 

change  to  sutiheadkig  9609.90  from  any  other  chapter. 

change  to  heading  9610  through  9612  from  any  other  heading,  indudwig  another  heading  w«»in  that  orwax 

change  to  subheading  9613.10  through  9613.20  from  any  other  subheading  outsMe  tnm  group. 

change  to  sUiheadIng  9613.30  through  9613.80  (rom  any  other  subheading,  incKidfrig  from  a  subheadhn  within  that 

group. 

change  to  Wjheadkig  0613.90  (rom  any  other  heading. 

change  to  subhewfng  9614.10  Irom  any  other  heading  except  Irom  haadKig  4407. 
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9614^ 

9614.90 

9615.11-9615.90 

9616-9618  

(u) 

9701-9706  


Tariff  shift  and/or  other  requirements 


Achange  to  sutjheadirtg  9614.20  tro»ti  any  other  subheading.  , 

A  change  to  subheading  9614.90  frorti  any  other  heading. 

A  change  to  subheading  9615.11  thijogh  9615.90  from  any  other  subheading  including  another  subheading  within  that 

A  charlge  to  heading  9616  through  9<  18  from  any  other  heading,  including  another  heading  witNn  that  group 


A  change  to  9701  through  9706  from  any  other  subheading,  including  another  subheading  witNn  that  group. 


PART  134— COUNTRY  OF  ORIGIN 
MARKING 

4.  The  authority  citation  for  part  134 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3P1 :  19  U.S.C.  66, 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)),  1304.  1624. 

5.  Section  134.32  is  amended  by 
adding  a  new  paragraph  (r)  to  read  as 
follows: 

i  134.32    General  exception*  to  marklrtg 
requirements. 

•        •        •        •        * 

(r)  Except  for  articles  that  are 
included  within  the  scope  of  §  12.130  of 
this  Oiapter.  articles  of  United  States 
origin  (determined  as  such  under  part 
102  of  this  Chapter  prior  to  exportation 


from  the  I 
repairs  or 


6.  Sectiqn 
adding  a 
follows: 


§134.43 
articles. 


Section  XXI:  Chapter  97 


S.)  that  are  exported  for 
Iterations  and  returned. 


raw 


134.43  is  amended  by 
paragraph  (e)  to  read  as 


h  ethods  of  niarklng  specific 


(e)  Articles  returned  to  the  U.S.  after 
having  been  advanced  in  value  or 
improved  n  condition  outside  the 
United  Stt  tes.  Where  the  country  of 
origin  of  a  1  article  is  determined  in 
accordano  (  with  §  102.14.  part  102  of 
this  Chapt  sr.  such  article,  at  the  choice 
of  the  imp  )rter,  exporter  or  producer  of 
the  good.  I  lay  be  marked,  as 


appropriate,  in  a  manner  such  as  the 
following: 

(1)  Assembled  in  (name  of  foreign 
countr)')  from  U.S  components; 

(2)  Further  processed  in  (name  of 
country  of  origin)  from  U.S.  materials; 

(3)  Product  of  (name  of  foreign 
countrj')  made  from  U.S.  components; 
or 

(4)  Product  of  (name  of  foreign 
country). 

George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  December  17. 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  93-31852  Filed  12-30-93;  8:45  ami 
BILUNO  COOe  4t20-(n-P 
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Rules  Of  Origin  Applicable  to  Imported 
Merchandise 

agency:  U  S.  Customs  Service. 
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SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to  set 
forth  uniform  rules  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise.  These  rules 
would  codify  existing  principles  used 
for  determining  when  under  the 
customs  laws  an  article  "is  wholly  the 
growth,  product  or  manufacture"  of  a 
country  or  when  an  article  is  "a  new 
and  different  article"  (or  article  of 
commerce]  as  a  result  of  a 
manufacturing  process  in  a  given 
country.  The  proposed  rules  are 
intended  to  codify  the  present  country 
of  origin  rules  in  order  to  provide  rules 
that  are  more  objective  and  transparent 
and  thereby  to  provide  greater  certainty 
and  predictability  for  both  the  trade 
community  and  the  Cu.stoms  Service  in 
making  country  of  origin  determinations 
required  under  existing  laws  and 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  April  4.  1994. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  U.S.  Customs  Service,  1301 
Constitution  Avenue.  NW.,  Franklin 
Court,  Washington,  DC  20229,  and  they 
may  be  inspected  at  the  Regulations 
Branch  located  at  1099  14th  St.  NW., 
suite  4000,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Gathers,  Office  of  Regulations 
and  Rulings  (202-482-6980). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  25,  1991,  a  document 
was  published  in  the  Federal  Register 
(56  FR  48448)  proposing  to  amend  the 
Customs  Regulations  to  set  forth  a 
uniform  rule  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise  which  is  wholly 
obtained  or  produced  in  a  single 
country.  The  document  also  proposed  to 
amend  the  Customs  Regulations  to 
establish  rules,  for  determining  the 
country  of  origin  of  imported  goods,  and 
solicited  comments  on  those  proposals. 
Customs  has  reHned  the  original 


proposal  and  has  decided  to  issue  this 
second  proposal  regarding  uniform  rules 
for  the  determination  of  the  country  of 
origin  of  imported  merchandise. 

All  goods  imported  into  the  United 
States  are  subject  to  a  determination  as 
to  their  country  of  origin  because  origin 
determinations  affect  the  treatment  of 
imported  goods  under  various  laws. 
Examples  of  laws  that  involve  country 
of  origin  determinations  include  laws 
regarding  admissibility,  duty 
assessment,  country  of  origin  marking, 
and  quota  administration. 

The  rules  of  origin  as  historically 
applied  in  the  United  States  reflect  tests 
and  criteria  developed  through  the  years 
in  judicial  decisions  and  in  Customs 
interpretations  of  those  judicial 
decisions.  In  more  recent  years,  the 
importance  of  rules  of  origin  has  been 
demonstrated  by  the  adoption  of 
statutory  or  regulatory  origin  rules  * 
applicable  in  specific  contexts, 
including  for  purposes  of  government 
procurement,  certain  duty-preference 
programs,  and  the  U.S.  textile  import 
program. 
■     An  article  may  be  grown  or  mined  or 
otherwise  extracted  from  the  ground  in 
a  country  and  not  be  further  processed 
prior  to  exportation.  Such  an  article  is 
"wholly  the  growth  or  product"  of  that 
country  and  as  such  has  its  origin  in 
that  country  because  it  reflects  no 
materials  or  processing  attributable  to 
any  other  country.  Similarly,  an  article 
may  be  processed  or  manufactured 
exclusively  in  a  country  from  materials 
wholly  grown  or  produced  in  that  same 
country.  In  such  a  case  the  article  is 
"wholly  the  product  or  manufacture"  of 
that  country  and  thus  has  its  origin  in 
that  country  because,  again,  it  reflects 
no  materials  or  processing  attributable 
to  any  other  country.  The  U.S.  origin 
rule  in  these  cases  is  expressed  by  the 
phrase  "wholly  the  growth,  product,  or 
manufacture  of  a  country"  (or  "wholly 
grown,  produced,  or  manufactured  in  a 
country"). 

The  more  problematic  origin 
determinations  arise  when  an  article  is 
not  wholly  the  growth,  product,  or 
manufacture  of  a  country.  In  these  other, 
more  problematic  determinations,  the 
product  in  question  incorporates  or 
reflects  materials  and/or  processing 
which  are  attributable  to  two  or  more 
countries.  In  such  cases  origin  is 
determined  based  on  the  effect  of 
processing  performed  on  materials  or 
articles  which  originated  in  another 
country.  Under  the  current  judicially- 
developed  test,  a  case-by-case 
determination  is  made  as  to  whether  the 
processing  is  such  that  it  results  in  a 
"new  and  different  article"  (or  "new 
and  different  article  of  commerce") 


having  a  "new  name,  character,  and 
use"  which  is  different  from  that  which 
existed  prior  to  the  processing;  Customs 
has  expressed  this  test  as  the 
"substantial  transformation"  rule. 
Under  this  rule,  the  country  of  origin  of 
an  imported  article  is  considered  to  be 
the  last  country  in  which  a  substantial 
transformation  took  place  (in  other 
words,  the  country  in  which  the 
imported  article  assumed  its  final  and 
distinctive  identity  prior  to 
importation). 

Notwithstanding  the  long  history  of 
the  substantial  transformation  rule,  its 
administration  has  not  been  without 
problems.  These  problems  devolve  from 
the  fact  that  application  of  the 
substantial  transformation  rule  is  on  a 
case-by-case  basis  and  often  involves 
subjective  judgments  as  to  what 
constitutes  a  new  and  different  article  or 
as  to  whether  processing  has  resulted  in 
a  new  name,  character,  and  use.  As  a 
result,  application  of  the  substantial 
transformation  rule  has  remained 
essentially  non-systematic  in  that  a 
judicial  or  administrative  determination 
in  one  case  more  often  than  not  has 
little  or  no  bearing  on  another  case 
involving  a  different  factual  pattern. 
Thus,  while  judicial  and  administrative 
decisions  involving  the  substantial 
transformation  rule  may  have  some 
value  as  restatements  or  refinements  of 
the  basic  rule,  they  are  often  of  little 
assistance  in  resolving  individual  cases 
involving  the  myriad  of  is.sues  or  tests 
that  have  arisen,  such  as  the  distinction 
between  producer's  goods  and 
consumer's  goods,  the  significance  of 
further  manufacturing  or  finishing 
operations,  and  the  issue  of  dedication 
to  use.  The  very  fact  that  the  substantial 
transformation  rule  has  been  the  subject 
of  a  large  number  of  judicial  and 
administrative  determinations  is 
testament  to  the  basic  problem:  The 
case-by-case  approach,  involving 
application  of  the  rule  based  on  specific 
sets  of  facts,  has  led  to  varied  case- 
specific  interpretations  of  the  basic  rule, 
resulting  in  a  lack  of  predictability 
which  in  turn  has  engendered  a 
significant  degree  of  uncert.iinty  both 
within  Customs  and  in  the  trade 
community  as  regards  the  effect  that  a 
particular  type  of  processing  should 
have  on  an  origin  determination. 

The  United  States-Canada  Free-Trade 
Agreement  (CFTA),  Public  I^w  100- 
449,  102  Stat.  1851  (codified  at  19 
use.  2112  note),  sets  forth  rules  for 
determining  the  origin  of  goods  for 
purposes  of  duty  preference  under  the 
CFTA.  Those  rules,  which  are  set  forth 
in  General  Note  3  HTSUS,  and  the  rules 
of  origin  in  Chapter  4  of  the  North 
American  Free  "Trade  Agreement 
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(NAFTA),  which  will  supplant  the 
CFTA  rules,  provide  that  goods  will 
have  their  origin  (1)  in  the  country  in 
which  they  are  wholly  obtained  or 
produced,  or  (2)  in  the  case  of  goods  not 
wholly  obtained  or  produced  in  a 
country,  in  the  country  in  which  they 
were  transformed  so  as  to  be  subject  to 
a  specified  change  in  tarifTclassincation 
(with  minimum  value-added 
requirements  applying  in  addition  to  a 
tariff  classiHcation  change  in  certain 
cases).  The  change  in  tariff  classiHcation 
standard  was  speciTically  developed  as 
an  alternative  to  the  traditional 
substantial  transformation  rule  in  order 
to  obviate  the  problems  described 
above.  Customs  believes  that  rules  based 
upon  the  change  in  tariff  classiHcation 
approach,  would  provide  by  virtue  of 
their  greater  specincity.  more 
objectivity,  transparency,  and 
predictability  in  origin  determinations. 
Consequently,  Customs  is  proposing  to 
adopt  a  system  of  country  of  origin 
determination  rules  based  on  change  in 
tariff  classification  that  would  be 
applicable  to  all  merchandise  imported 
into  the  United  States.  To  that  end.  this 
document  would  amend  interim 
regulations  (19  CFR  part  102)  published 
in  today's  Federal  Register,  that  follow 
the  change  in  tariff  classification 
approach  applicable  to  North  American 
products. 

Discussion  of  Proposals 

This  document  proposes  to  amend  the 
interim  regulations  as  set  forth  in  part 
102  of  the  Customs  Regulations, 
published  elsewhere  in  today's  issue  of 
the  Federal  Register,  to  make  them 
uniformly  applicable  to  all  merchandise 
imported  into  the  United  States.  The 
background  section  of  the  interim 
regulations  as  well  as  the  regulatory  text 
of  part  102,  is  applicable  to  this 
document.  This  document  proposes  to 
amend  §  102.0  to  set  forth  the  scope  of 
areas  for  which  the  rules  of  origin  set 
forth  in  part  102  are  prof)osed  to  be  used 
to  make  country  of  origin 
determinations.  These  proposed  rules  of 
origin  will  be  applicable  for  all  purposes 
for  which  the  "product  of  or  "country 
of  origin"  criterion  is  prescribed  by 
statute.  As  this  position  would  be 
consistent  (except  in  the  case  of  waste 
and  scrap  which  are  treated  as  if  they 
originated  as  raw  materials)  with  the 
position  Customs  has  always  taken 
regarding  the  concept  of  goods  "wholly 
grown,  produced  or  manufactured"  in 
one  country,  including  under 
preferential  trade  arrangements,  such  as 
the  Generalized  System  of  Preferences 
(GSP)  and  Caribbean  Basin  Initiative 
(CBI)  statutes  and  regulations.  Customs 
proposes  that  this  defmition  apply  for 


all  purposes  under  the  Customs  and 
related  laws  and  the  navigation  laws  of 
the  United  States  (for  example,  for  duty 
assesshient  and  country  of  origin 
markiig  purposes).  Consequently,  this 
document  proposes  to  amend  all 
provisions  where  the  phrase,  "wholly 
the  grdwth,  product  or  manufacture",  or 
"wholly  obtained  or  produced"  or  a 
similar  phrase,  is  used  in  the  current 
regulnions  for  origin  purposes,  by 
including  cross-references  to  the 
definition  of  "wholly  obtained  or 
produ|:ed  in  a  country"  set  forth  in  the 
proposed  §  102.1(g). 

Motpover,  since  the  new  rules  of 
origin  linclude  specific  tarifl' rules  (tariff 
classification  change  and/or  specific 
operal  ons)  which  codify  the 
"subs  intial  transformation"  rule,  i.e., 
the  cr  teria  for  determining  whether  a 
goqd  1  as  become  a  "new  and  different 
article  of  commerce"  as  a  result  of  a 
manu  acturing  process  in  a  given 
count  y,  and  provide  the  results  that 
woulc  be  reached  under  a  case-by-case 
applic  ation  of  the  substantial 
transf  irmation  rule,  the  new  rules 
woulc  apply  for  all  purposes  where 
"subs  antial  transformation"  currently 
is  sperified  in  the  Customs  Regulations 
as  the  test  for  determining  origin  under 
Custoi  ns  law.  This  does  not  include 
origin  determinations  under 
antidi  mping,  countervailing  duly,  or 
goven.ment  procurement  statutes, 
althou  gh  the  authorities  responsible  for 
promv  Igating  determinations  under 
those  itatutes  may  avail  themselves  of 
these  ;  ules  if  they  so  choose.  The 
propoi;ed  amendments  to  part  134 
conce  ning  country  of  origin  marking 
also  c  arify  that  the  substantial 
transfi  irmation  rule  currently  used  for 
identi  ying  an  ultimate  purchaser  is  the 
same  i  ule  that  is  used  for  determining 
the  CO  jntry  of  origin  of  a  foreign  article 
impor  ed  into  the  United  States. 
Fropo  led  changes  were  also  made  to 
parts  '  ,  10,  12,  and  177.  Customs 
Reguli  tions  (19  CFR  parts  4, 10,  12.  and 
177). 

The  Interim  Regulations  set  forth  in 
Part  1  )2  also  are  proposed  to  be  used  to 
detem  line  whether  a  good  meets  the 
"prod  ict  of  criterion  for  receiving  duty 
prefer  inces  under  General  Note  3(a)(iv), 
3(c)(ii  ,  (viii),  (ix)  (Insular  Possessions, 
Gener  ilized  System  of  Preferences 
(GSP),  Caribbean  Basin  Economic 
Recov  sry  Act  (CBERA),  Freely 
Assoc  ated  States,  Andean  Trade 
Prefer  snces  Act  (ATPA)  and  following 
bilateial  consultations  now  underway, 
under  General  Note  3(c)(vi)  (the  United 
States  Israel  Free-Trade  Agreement). 
The  v(  ilue  content  requirements  under 
these  >rovisions,  however,  must  still  be 


met  in  order  for  a  good  to  qualify  for  the 
duty  preference. 

Conunents 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments 
(preferably  in  triplicate)  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  and  applicable  Treasury 
Department  Regulations  (31  CFR  1.4) 
and  Customs  Regulations  (19  CFR 
103.11(b)],  on  normal  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch. 

Comments  submitted  in  response  to 
this  Federal  Register  document,  need 
not  be  duplicated  in  respon.se  to  the 
Interim  Rulemaking  document  relating 
to  the  Rules  of  Origin  for  the  NAFTA 
published  in  today's  Federal  Register 
Comments  in  response  to  one  document 
will  be  considered  during  the  review  of 
both  documents. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  1286R. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  it  is  certified  that  the  proposed 
regulations  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  proposed  amendments 
are  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604. 

List  of  Subjects 

19  CFR  Part  4 

Customs  duties  and  inspection. 
Freight,  Harbors,  Imports.  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements.  Vessels. 

19  CFR  Part  10 

Customs  duties  and  inspection, 
Imports,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  12 

Cu.stoms  duties  and  inspection. 
Labeling,  Marking,  Reporting  and 
recordkeeping  requirements.  Textiles 
and  textile  products. 

79  CFRTart  102 

Customs  duties  and  inspections. 
Imports,  Reporting  and  recordkeeping 
requirements.  Rules  of  origin.  Trade 
agreements. 
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19  CFR  Part  134 

Country  of  origin.  Customs  duties  and 
inspections.  Imports,  Labeling,  Marking, 
Packaging  and  containers. 

19  CFR  Part  177 

Administrative  practice  and 
procedures.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  19,  Code  of  Federal 
Regulations  (19  CFR  Chapter  I),  by 
amending  parts  4, 10, 12, 102, 134,  and 
177  as  set  forth  below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C  66. 
1624;  46  U  S.G.  App.  3. 

2.  Section  4.80b  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  4.80b    CoastwiM  transportation  of 
merchandise. 

(a)*  •  •  For  purposes  of  determining 
whether  merchandise  is  manufactured 
or  processed  into  a  new  and  different 
product  under  this  section,  the  rules  set 
forth  in  part  102  of  this  chapter 
(regarding  the  determination  of  whether 
goods  are  substantially  transformed  in  a 
country)  shall  apply. 


PART  ia-ARTICLES  CONDITIONALLY 
FREE.  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
Part  10  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202. 1481,  1484, 
1498.1508,1623.1624; 

2.  Section  10.12  is  amended  by 
revising  the  last  sentence  of  paragraph 
(e)  to  read  as  follows: 

S  10.12    DeHnltlons. 

•        •        •        •        • 

(e)  •  •  •  If  the  article  consists  wholly 
or  partially  of  foreign  components  or 
materials,  the  manufacturing  process 
must  be  such  that  the  foreign 
components  or  materials  have  been 
substantially  transformed  as  provided  in 
§  10.14(b)  of  this  part. 

3.  Section  10.14  is  amended  by 
revising  the  text  in  paragraph  (b) 
preceding  the  examples  to  read  as 
follows: 
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110.14    Fabrlcatad  components  suMect  to 
the  exemption. 

•  *       •       •       • 

(b)  Substantial  transformation  of 
foreign-made  articles  or  materials. 
Foreign-made  articles  or  materials  will 
become  products  of  the  United  States  if 
they  undergo  a  process  of  manufacture 
in  the  United  States  which  results  in 
their  substantial  transformation. 
Substantial  transformation  occurs  when 
under  part  102  of  this  Chapter,  the 
country  of  origin  of  a  good  which  is 
produced  in  the  United  States  from 
foreign  materials  is  determined  to  be  the 
United  States. 

•  •        •        •        • 

4.  Section  10.171  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

110.171    Qenarsl. 

•  •        *        •        • 

(c)  Wholly  the  growth,  product,  or 
manufacture  defined.  For  purposes  of 
§§  10.171  through  10.178,  the  v^ 
expression  "wholly  the  growth,  product, 
or  manufacture"  refers  to  articles  and 
materials  wholly  obtained  or  produced 
within  the  meaning  of  §  102.1(g)  of  this 
chapter. 

5.  Section  10.176(a)  is  revised  to  read 
as  follows: 

S  10.176    Country  of  origin  criteria. 

(a)  Any  article  which  is  (1)  either 
wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  developing 
country  or  of  any  two  or  more  countries 
which  are  members  of  the  same 
association  of  countries,  or  a  new  or 
different  article  of  commerce  which  has 
been  grown,  produced,  or  manufactured 
in  a  beneficiary  developing  country  and 
(2)  imported  directly  from  such 
beneficiary  developing  country  or 
member  countries,  may  qualify  for  duty- 
free entry  under  the  Generalized  System 
of  Preferences  (GSP).  However,  duty  free 
entry  under  GSP  may  be  accorded  only 
if:  (i)  The  sum  of  the  cost  or  value  of  the 
materials  produced  in  the  beneficiary 
developing  country  or  any  two  or  more 
countries  which  are  members  of  the 
same  association  of  countries  which  is 
treated  as  one  country  under  section 
502(a)(3).  Trade  Act  of  1974.  as 
amended  (19  U.S.C.  2462(a)(3)).  plus  (ii) 
the  direct  costs  of  processing  operations 
performed  in  such  beneficiary 
developing  country  or  member 
countries,  is  not  less  than  35  percent  of 
the  appraised  value  of  the  article  at  the 
time  of  its  entry  into  the  customs 
territory  of  the  United  States.  For 
purposes  of  this  section,  a  "new  and 
different  article  of  commerce"  exists 
when  under  part  102  of  this  Chapter,  the 
country  of  origin  of  a  good,  which  is 


produced  in  a  beneficiary  developing 
country  from  foreign  materials,  is 
determined  to  be  that  beneficiary 
developing  country. 
•        •        •        •        • 

6.  Section  10.191  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

f  10.101    QeiMral. 


(b)  Definitions. 


(3)  Wholly  the  growth,  product,  or 
manufacture.  For  purposes  of  §  10.191 
through  S  10.198.  the  expression 
"wholly  the  growth,  product,  or 
manufacture"  refers  to  articles  and 
materials  wholly  obtained  or  produced 
within  the  meaning  of  §  102.1(g)  of  this 
chapter. 

7,  Section  10.195  is  amended  by 
adding  a  statement  at  the  end  of  the 
existing  text  in  paragraph  (a)(1)  to  read 
as  follows: 

f10.19S    Country  of  origin  criterta. 

(a)  Articles  produced  in  a  beneficiary 
country — 

(1)  •   *   •  For  purposes  of  this  section, 
a  "new  and  different  article  of 
commerce"  exists  when  under  part  102 
of  this  Chapter,  the  country  of  origin  of 
a  good,  which  is  produced  in  a 
beneficiary  country  from  foreign 
materials,  is  determined  to  be  that 
beneficiary  country. 


PART  12-SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  12  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66,  1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)).  1304.  1624. 

2.  Section  12.130  is  amended  by 
removing  paragraphs  (d)  and  (e)  and 
redesignating  paragraphs  (0  through  (i) 
as  paragraphs  (d)  through  (g),  and  by 
revising  paragraph  (b)  to  read  as  follows. 

S  12.130    Textllet  and  taxtila  products 
country  of  origin. 

•        •        •        •        « 

(b)  Country  of  origin.  For  the  purpose 
of  this  section  and  except  as  provided 
in  paragraph  (c)  a  textile  or  textile 
product,  subject  to  section  204, 
Agricultural-Act  of  1956.  as  amended, 
imported  into  the  customs  territory  of 
the  United  States  shall  be  a  product  of 
a  particular  foreign  territory  or  country, 
insular  possession  of  the  U.S.,  if  it  is 
wholly  obtained  or  produced  (as 
defined  under  S  102.1(g),  part  102,  of 
this  Chapter)  in  that  foreign  territory  or 
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country,  or  insular  possession. 
However,  except  as  provided  in 
paragraph  (c).  a  textile  or  textile 
product,  isubject  to  section  204,  which 
consists  of  materials  produced  or 
derived  &om.  or  processed  in,  more 
than  one  foreign  territory  or  country,  or 
insular  possession  of  the  U.S.,  shall  be 
a  product  of  that  foreign  territory  or 
country,  or  insular  possession  where  it 
last  underwent  a  substantial 
transformation.  A  textile  or  textile 
product  will  be  considered  to  have 
undergone  a  substantial  transformation 
when  under  part  102  of  this  Chapter,  the 
country  of  origin  of  a  good,  which  is 
produced  in  a  country  from  foreign 
materials,  is  determined  to  be  that 
country. 


PART  102— NON-PREFERENCE 
RULES  OF  ORIGIN 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 1202  (General 
Note  8,  Hannonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1624,  and  the  North 
American  Free-Trade  Agreement 
Implementation  Act,  Pub.L.  103-182, 107 
Stat.  2057. 

2.  Section  102.0  is  revised  to  read  as 
follows: 

§102.0    Scope. 

This  part  sets  forth  rules  for 
determining  the  country  of  origin  of 
imported  goods  for  purposes  of  the 
Customs  and  related  laws  and  the 
navigation  laws  of  the  United  States. 
The  rules  in  this  part  regarding  goods 
wholly  obtained  or  produced  in  a 
country  are  intended  to  apply  for  all 
such  purposes.  The  rules  in  this  part 
which  determine  when  a  good  becomes 
a  new  and  different  article  or  a  new  or 
different  article  of  commerce  as  a  result 
of  manufacturing  processes  in  a  given 
country,  also  are  intended  to  apply  for 
all  purposes  where  this  requirement 
exists  for  "country  of  origin"  or 
"product  of  determinations  under  the 
Customs  laws.  The  rules  in  this  part  also 


will  be  apijlied 

determi 

a  North  Aiiierican 

Agreement 

purposes 

the  NAFT) , 


s)eci 


PART  1344-COUNTRY  OF  ORIGIN 
MARKING 

1.  The  ai  ithority  citation  for  part  134 
continues  o  read  as  follows: 


Authority : 

(General 
of  theUni 


Noie 


tel 

2.  Secti(il 
revising 
current 
through  (g 
and 

paragraph 
follows 


by  the  United  States  for 
when  a  good  is  a  good  of 
Free-Trade 
(NAFTA)  country  for  the 
fled  under  Annex  311  of 


5  U.S.C.  301. 19  U.S.C  66. 1202 
8.  Hannonized  Tariff  Schedule 
States  (HTSUS)).  1304. 1624.    . 


134.1  is  amended  by 
p(  ragraph  (b);  redesignating 
pa  agraphs  (d)  through  (0  as  (e) 
:  adding  a  new  paragraph  (d); 
revising  newly  designated 

(e)  (1)  and  (2)  to  read  as 


§134.1    Dflinltions. 

•        •        • 

(b)  Coui  try  of  origin.  "Country  of 
origin",  w  ten  used  with  reference  to 
any  article  of  foreign  origin  imported 
into  the  Ui  lited  States,  means  the 
country  in  which  the  article  was  wholly 
obtained  a  -  produced  within  the 
meaning  o  §  102.1(e)  of  this  chapter,  or, 
in  the  easel  of  an  article  not  wholly 
obtained  or  produced  in  one  country, 
the  countr !  where  the  article  last 
uhderwen  a  substantial  transformation 
prior  to  its  importation  into  the  United 
States. 
•        •        •        •       • 

(d)  Subi  'antial  transfonnotion. 
"Substant  al  transformation"  occurs 
when,  unqer  part  102  of  this  Chapter, 
the  country  of  origin  of  a  good,  which 
is  produced  in  a  country  from  foreign 
materials.  \s  determined  to  be  that 
country. 

(e)  Ultiiiate  purchaser. 
[1]  If  an  imported  article  will  be  used 

in  further  )rocessing,  the  processor  will 
be  the  "ull  imate  purchaser"  if  he 
subjects  tl  e  imported  article  to  a 
process  w  kich  results  in  a  substantial 
transform!  tion  of  the  article. 


(2)  If  the  process  does  not  result  in  a 
substantial  transformation  of  the 
imported  article,  the  consumer  or  user 
of  the  article,  who  obtains  the  article 
after  the  processing,  will  be  regarded  as 
the  "ultimate  purchaser." 
•       •       •       •       • 

3.  Section  134.35  is  revised  to  read  as 
follows: 

§134.35    Articles  substantially  transformed 
after  Importation. 

If  an  imported  article  will  be  used  in 
further  processing  in  the  United  States, 
the  processor  will  be  considered  the 
ultimate  purchaser  if  such  article  is 
detennined  to  be  a  good  of  the  United 
States  under  part  102  of  this  Chapter.  In 
such  a  case,  the  imported  article  is 
excepted  from  individual  marking 
pursuant  to  19  U.S.C.  1304(a)(3)(D)  and 
§  134.32(d)  of  this  part,  provided  the 
container  in  which  it  is  imported  will 
reasonably  indicate  the  country  of  origin 
of  the  article  to  the  ultimate  purchaser. 

PART  177— ADMINISTRATIVE 
RULINGS 

1.  The  general  authority  citation  for 
part  177  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C  66, 1202 
(General  Note  8.  Harmonized  Tariff  Schedule 
of  the  United  States),  1624,  unless  otherwise 
noted. 

§177.22    [Amended] 

2.  Section  177.22(a)  is  amended  by 
adding  at  the  end  the  following 
sentence:  "The  expression  "wholly  the 
growth,  product,  or  manufacture"  refers 
to  articles  wholly  obtained  or  produced 
within  the  meaning  of  §102.1^  of  this 
chapter." 

Approved:  December  17, 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
George  J.  Weise. 
Commissioner  of  Customs. 
|FR  Doc.  93-31853  Filed  12-30-93;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1 91 5  and  1 926 

Occupational  Safety  and  Health 
Standards  for  Cadmium  in  Shipyard 
Employment  and  Construction 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Final  rule;  miscellaneous 
correctiqns,  technical  amendments,  and 
redesignation. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
correcting  an  error  stemming  from  the 
wording  of  the  amendatory  language  of 
the  Hnal  rule  that  incorporated 
applicable  General  Industry  standards 
for  toxic  substances  into  the 
Occupational  Safety  and  Health 
Standards  for  Shipyard  Employment. 
The  final  rule,  which  appeared  in  the 
Federal  Register  on  July  1, 1993,  had 
the  effect  of  mistakenly  inferring  that 
the  cadmium  standard  for  shipyard 
employment  from  the  Code  of  Federal 
Regulations  was  being  deleted  though 
the  preamble  made  it  clear  it  was 
retained.  This  correction  reprints  the 
full  text  of  the  cadmium  standard  as 
published  on  September  14, 1992,  and 
incorporates  changes  from  an  April  23, 
1993,  document  that  made  corrections 
and  amendments  to  the  original 
publication.  In  addition,  several  cross- 
references  regarding  employee  records 
are  being  amended  to  reflect  the 
designation  of  a  new  section  in  the 
shipyard  employment  standards,  and  a 
number  of  effective  dates  are  being 
converted  to  dates  certain. 

In  addition,  OSHA  is  redesignating 
the  cadmium  standard  for  construction 
employment,  also  published  in  the  same 
September  14  document,  into  a  different 
subpart.  The  redesignation  merges  it  in 
with  the  newly  created  subpart  that 
contains  specific  toxic  substance 
standards  for  construction. 
EFFECTIVE  DATE:  July  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  OSHA  Office  of  Public 
Affairs,  Room  N-3647,  U.S.  Department 
of  Labor,  2^)0  Constitution  Avenue  NW., 
Washington,  DC  20210,  telephone  (202) 
219-8151. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  which  are  the 
subject  of  this  action  was  published  in 
the  Federal  Register  on  June  30  and  July 
1. 1993  (58  FR  35076  and  35512, 
respectively).  Up  imtil  then,  most  health 


stand(  rds  applicable  to  shipyard 
ample  yment  and  construction  were  not 
codifii  k1  in  the  parts  of  title  29  of  the 
Code  I  >f  Federal  Regulations  that 
contaj  ned  the  bulk  of  the  standards 
applic  able  to  shipyards  (part  1915)  and 
constijuction  (part  1926).  These  toxic 
subst^ce  standards  were  made 
applic  able  by  cross-reference  to  subpart 
Z  of  tl  e  general  industry  standards  (part 
1910)  and  other  parts  and  documents. 
The  Shipyard  Employment  Standard 
Advis  )ry  Committee  (SESAC) 
recom  mended  that  OSHA  incorporate 
all  to}i  ic  substance  standards  covering 
shipyi  xds  into  29  CFR  part  1915.  As  a 
first  si  Bp  to  carry  out  this 
recommendation,  when  OSHA  issued 
the  ca  Imium  standard  on  September  14, 

1992  1 57  FR  42102),  it  created  a  subpart 
Z  in  p  irt  1915  to  include  health 
stand)  rds  applicable  to  shipyards  and 
incluc  ed  the  cadmium  standard  in 
subpa  1 Z  as  §  1915.1027.  On  April  23. 

1993  I  58  FR  21780),  OSHA  published  a 
docur  lent  that  made  corrections  and 
amen(  ments  to  the  September  14 
docun  lent.  As  a  second  step,  OSHA 
publi!  bed  a  technical  amendment  in  the 
July  1  1993,  issue  of  the  Federal 
Regis!  er,  which  incorporated  a 

compi  ehensive  subpart  Z  into  29  CFR 
part  1  >15.  The  July  1  document 
incluc  ed  the  other  toxic  substance 
standards  besides  cadmium,  and  added 
certain  related  standards  applicable  to 
shipyards. 

In  similar  fashion  to  what  SESAC 
soughj,  the  Advisory  Committee  for 
Consttuction  Safety  and  Health  also 
asked  that  OSHA  incorporate  the 
genert  1  industry  standards  deemed 
appli(  able  to  construction  into  OSHA's 
const]  uction  standards.  This 
incorj  oration  of  the  pertinent  1910 
standards  into  part  1926  was 
accon  plished  on  June  30. 1993  (58  FR 
35076 1,  and  in  doing  so,  OSHA  created 
a  sub]  art  Z  in  part  1926,  for  the 
applic  able  specific  toxic  substance 
standi  irds. 


Need 


br  Correction 


As  ]  lublished,  the  July  1  final 
regula  tion  contained  amendatory 
language  that  had  the  effect  of  removing 
the  re  ;ulatory  text  and  appendixes  of 
§  191!  .1027— Cadmium,  by  mistake. 
The  p  eamble  of  that  document  made  it 
clear  mat  the  Cadmium  standard 
remai  led  applicable  to  shipyard 
empk  yment  (58  FR  35513).  This 
document  reinserts  the  regulatory  text 
and  aopendices  of  §  1915.1027  into 
subpa  rt  Z — Toxic  and  Hazardous 
Subst  inces  of  part  1915  along  with  the 
correc  tions  and  amendments  made  on 
April  f23, 1993. 


In  addition,  in  the  July  1  document, 
the  text  of  existing  §  1910.20,  entitled 
"Access  to  employee  exposure  and 
medical  records,"  was  reprinted  as  an 
additional  standard  in  part  1915,  to  add 
it  to  the  shipyard  employment  standards 
as  new  §  1915.1120.  OSHA  is  changing 
cross-references  in  paragraphs  (m)  and 
(n)  of  the  cadmium  standard  to  reflert 
the  designation  for  the  new  section 
regarding  employee  records  within  part 
1915.  These  changes  are  to 
§  1915.1027(m){4)(iii)(H).  where  the 
reference  to  "§  1910.20(g)  (1)  and  (2)"  is 
changed  to  read  "§  1915.1120(g)  (1)  and 
(2)";  in  §  1915.1027(n)  (l)(iii).  (3)(iii), 
and  (5)(i),  the  reference  to  "29  CFR 
1910.20"  is  changed  to  read 
"§  1915.1120  of  this  part";  and  in 
§  1915.1027{n)(6),  the  reference  to  "29 
CFR  1910.20(h)"  is  changed  to  read 
"§  1915.1120(h)  of  this  part." 

In  this  document,  OSHA  is  also 
converting  a  number  of  effective  dates 
that  were  not  computed  to  dates  certain. 
As  pubUshed  on  September  14, 1992, 
the  standard  included  over  a  dozen 
effec:tive  dates  that  were  t)ased  on  the 
effective  dates  of  the  cadmium 
document,  such  as  for  60  and  90  days 
after  the  section  or  standard  became 
effective.  These  dates,  set  out  in 
paragraphs  (p)(2)(i)-{viii)  (57  FR  42399) 
are  being  computed  in  this  document. 
The  following  list  details  the  specific 
instances  where  these  changes  are 
made: 

•  In  §1915.1027(p)(2)(i),  the  words 
"60  days  after  the  effective  date  of  this 
standard"  are  changed  to  read 
"February  12, 1993"; 

•  In§1915.1027(p)(2)(vi)(A),the 
words  "60  days  after  the  effective  date 
of  this  section"  are  changed  to  read 
"February  12,  1993"; 

•  In  §  1915.1027(p)(2)  (ii)  and  (iii), 
the  words  "90  days  after  the  effec::tive 
date  of  this  section"  are  changed  to  read 
"March  15, 1993"; 

•  In  §  1915.1027(p)(2)  (vii)  and  (viii), 
the  words  "90  days  after  the  effective 
date  of  this  standard"  are  changed  to 
read  "March  15. 1993"; 

•  In  §1915.1027(p)(2)(i).  the  words 
"120  days  after  the  effective  date  of  this 
standard"  are  changed  to  read  "April 
14.  1993"; 

•  In  §  1915.1027(p)(2)  (ii)  and  (iii). 
the  words  "150  days  after  the  effective 
date  of  this  section"  are  changed  to  read 
"May  14  1993"" 

•  hi  §  1915.l627(p)(2)  (vii)  and  (viii). 
the  words  "180  days  after  the  effective 
date  of  this  standard"  are  changed  to 
read  "June  14. 1993"; 

•  In  §  1915.1027(p)(2)  (iv)  and  (iv)(B). 
the  words  "1  year  after  the  effec:tive  date 
of  this  section"  are  changed  to  read 
"December  14, 1993";  and 
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•  In  §  1915.l027(p)(2)(v).  the  words 
"two  (2)  years  after  the  effective  date  of 
this  section"  are  cihanged  to  read 
"December  14. 1994." 

When  it  was  published  in  the  same 
September  14.  1992.  document,  at  57  FR 
42452.  the  cadmium  standard  for 
construction  was  codified  as  §  1926.63 
in  subpart  D.  which  c»vers  occupational 
health  and  environmental  controls. 
With  the  pubfecation  of  the  June  30. 
1993.  document  that  created  a  separate 
subpart  Z  for  specific  toxic  substances 
within  OSHA's  construction  standards, 
it  follows  that  the  cadmium  standard 
belongs  with  the  new  subpart. 
Therefore,  this  document  is 
redesignating  §  1926.63  as  §  1926.1127. 
to  place  it  in  the  appropriate  place 
subpart  Z  of  the  construction  standards 

In  addition,  in  the  June  30  document, 
the  text  of  existing  §  1910.20,  entitled 
"Acxess  to  employee  exposure  and 
medical  recorcls."  was  reprinted  as  an 
additional  standard  in  part  1926.  to  add 
il  to  the  construction  standards  as  new 
§1926  33.  OSHA  is  amending  cross- 
references  m  paragraphs  (m)  and  (n)  of 
the  cadmium  standard  (redesignated  as 
§  1926.1127)  to  reflect  the  designation 
for  the  new  section  regarding  employee 
records  within  part  1926.  These  changes 
are  to  paragraph  (m)(4)(iii)(H),  where 
the  reference  to  "§  1910.20(g)  (1)  and 
(2) '  is  changed  to  read  "§  1926.33(g)  (1) 
and  (2)".  in  paragraphs  (n)  (l)(iii). 
(3)(iii).  and  (5)(i).  where  the  reference  to 
■29  CFR  1910.20"  is  changed  to  read 
'§  1926.33  of  this  part";  and  in 
paragraph  (n)(6).  the  refierence  to  "29 
CFR  1910.20(h)"  is  changed  to  read 
"§  1926.33(h)  of  this  part." 

The  corrections  and  technical 
amendments  in  this  d(x;ument  are  not 
substantive  regulatory  actions,  and 
therefore  are  not  required  to  have 
notice.  cx>mment,  or  an  advance 
effective  date.  They  are  being  made 
retroactively  effective,  as  of  July  1. 1993, 
to  make  it  clear  that  the  cadmium 
standard  has  been  in  effect  covering 
shipyard  employment  sinc»  Etecember 
14,  1992.  The  cadmium  standard 
remained  in  effect  subsequent  to  the 
)uly  1.  1993,  Federal  Re^ster 
document,  as  was  OSHA's  clearly 
expressed  intent. 

ListofSubiects 

29CFR  Part  1915 

Air  contaminants.  Hazardous 
materials.  Hazard  communication. 
Laboratories,  Medical  records. 
Occupational  safety  and  health. 
Recordkeeping,  Shipyards, 
Shipbuilding,  Ship  repairing, 
Shipbreaklng.  Toxic  chemicals. 


29  CFR  Part  1926 

Construction  industry.  Hazardous 
materials.  Occupational  safety  and 
health.  Protective  equipment. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Acxxjrdingly,  pursuant  to  sections  4. 
6.  and  8  of  the  Occupational  Safety  and 
Health  Act  (29  U.S.C.  653,  655.  and 
657),  section  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C. 
333);  section  41  Longshore  and  Harbor 
Workers  Compensation  Act  (33  U.S.C. 
941);  section  4  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553);  and 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033);  OSHA  is  issuing  these 
corrections  and  technical  amendments. 

Signeci  at  Washington.  DC,  17th  day  of 
December.  1993 

Joseph  A.  Dear. 

Asiistant  Secretary  of  Labor 

Accordingly.  29  CFR  part  1915. 
subpart  Z  is  corrected  by  the  following 
amendment: 

PART  1915— OCCUPATIONAL  SARETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

1.  The  authority  citation  for  subpart  Z 
of  part  1915  continues  to  read  as 
follows- 

Authority:  Sections  4. 6.  8  Occupational 
Safety  and  Health  Act.  29  U.S.C  653. 655. 
657;  Sec.  4  of  the  Administrative  Procedure 
Act.  5  U.S.C  553;  Secretary  of  Labor's  Orders 
12-71  (36  FR  8754),  6-76  (41  FR  25059),  9- 
83  (48  FR  35736).  or  1-90  (55  FR  9033).  as 
applicable;  and  29  CFR  part  1911. 

Subpart  Z— Toxic  and  Hazardous 
Substance*  (Amended] 

«v   2.  Subpart  Z  of  part  1915  is  corrected 
ky  adding  the  text  and  appendices  of 
§1915.1027  as  followrs: 

f  1915.1027    Cmlmlum. 

(a)  Scope.  This  standard  applies  to  all 
occupational  exposures  to  cadmium  and 
cadmium  compounds,  in  all  forms,  and 
in  all  industries  covered  by  the 
Occupational  Safety  and  Health  Act. 
except  the  construction-related 
industries,  which  are  covered  under  29 
CFR  1926.63. 

(b)  Definitions. 

Action  level  (AL)  is  defined  as  an 
airborne  concentration  of  c:admium  of 
2.5  micrograms  per  cubic  meter  of  air 
(2.5  ^g/m3).  calculated  as  an  8-hour 
time- weighted  average  (TWA). 


Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  or  designee. 

Authorizf^  person  means  any  person 
authorized  by  the  employer  and 
required  by  work  duties  to  be  present  in 
regulated  areas  or  any  person  authorized 
by  the  OSH  Act  or  regulations  issued 
under  it  to  be  in  regulated  areas. 

Director  means  the  Director  of  the 
National  Institute  for  Ocxupationai 
Safety  and  Health  (NIOSH).  U.S. 
Department  of  Health  and  Human 
Services,  or  designee 

Employee  exposure  and  similar 
language  referring  to  the  air  cadmium 
level  to  which  an  employee  is  exposed 
means  the  exposure  to  airborne 
cadmium  that  would  occur  if  the 
employee  were  not  using  respiratory 
protective  equipment. 

Final  medical  determination  is  the 
written  medical  opinion  of  the 
employee's  health  status  by  the 
examining  physician  under  paragraphs 
(1)(3)-(12)  of  this  section  or,  if  multiple 
physicnan  review  under  paragraph 
(1)(13)  of  this  section  or  the  alternative 
physician  determination  under 
paragraph  (1)(14)  of  this  section  is 
invoked,  it  is  the  final,  written  medical 
finding,  recommendation  or 
determination  that  emerges  from  that 
process. 

High-efficiency  particulate  air  (HEPAI 
filter  means  a  filter  capable  of  trapping 
and  retaining  at  least  99.97  percent  of 
mono-dispersed  particles  of  0.3 
miCTometers  in  diameter. 

Regulated  area  means  an  area 
demarcated  by  the  employer  where  an 
employee's  exposure  to  airborne 
concentrations  of  cadmium  exceeds,  or 
can  reasonably  be  expected  to  exc»©d 
the  permissible  exposure  limit  (PEL). 

This  section  means  this  cadmium 
standard. 

(c)  Permissible  Exposure  Limit  (PEL). 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  cadmium  in  excess  of 
five  micrograms  per  cubic  meter  of  air 
(5  Mg/m3).  calculated  as  an  eight-hour 
time-weighted  average  exposure  (TWA). 

(d)  Exposure  monitoring — (1)  General. 
(i)  Each  employer  who  has  a  workplace 
or  work  operation  covered  by  this 
section  shall  determine  if  any  employee 
may  be  exposed  to  cadmium  at  or  above 
the  action  level. 

(ii)  Determinations  of  employee 
exposure  shall  be  made  from  breathing 
zone  air  samples  that  reflect  the 
monitored  employee's  regular,  daily  8- 
hour  TWA  exposure  to  cadmium. 

(iii)  Eight-hour  TWA  exposures  shall 
be  dotermined  for  each  employee  on  the 
basis  of  one  or  more  personal  breathing 
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zone  air  samples  reflecting  full  shift 
exposure  on  each  shift,  for  each  job 
classification,  in  each  work  area.  Where 
several  employees  perform  the  same  job 
tasks,  in  the  same  job  classification,  on 
the  same  shift,  in  the  same  work  area, 
and  the  length,  duration,  and  level  of 
cadmium  exposures  are  similar,  an 
employer  may  sample  a  representative 
fraction  of  the  employees  instead  of  all 
employees  in  order  to  meet  this 
requirement.  In  representative  sampling, 
the  employer  shall  sample  the 
employee(s)  expected  to  have  the 
highest  cadmium  exposures. 

(2)  Specific,  (i)  Initial  monitoring. 
Except  as  provided  for  in  paragraphs 
(d)(2)(ii)  and  (d)(2){iii)  of  this  section, 
the  employer  shall  monitor  employee 
exposures  and  shall  base  initial 
determinations  on  the  monitoring 
results. 

(ii)  Where  the  employer  has 
monitored  after  September  14, 1991, 
under  conditions  that  in  all  important 
aspects  closely  resemble  those  currently 
prevailing  and  where  that  monitoring 
satisfies  all  other  requirements  of  this 
section,  including  the  accuracy  and 
conHdence  levels  of  paragraph  (d)(6)  of 
this  section,  the  employer  may  rely  on 
such  earlier  monitoring  results  to  satisfy 
the  requirements  of  paragraph  (d)(2)(i) 
of  this  section. 

(iii)  Where  the  employer  has  objective 
data,  as  defined  in  paragraph  (n)(2)  of 
this  section,  demonstrating  that 
employee  exposure  to  cadmium  will  not 
exceed  the  action  level  under  the 
expected  conditions  of  processing,  use, 
or  handling,  the  employer  may  rely 
upon  such  data  instead  of  implementing 
initial  monitoring. 

(3)  Monitoring  Frequency  (periodic 
monitoring),  (i)  If  the  initial  monitoring 
or  periodic  monitoring  reveals  employee 
exposures  to  be  at  or  above  the  action 
level,  the  employer  shall  monitor  at  a 
frequency  and  pattern  needed  to 
represent  the  levels  of  exposure  of 
employees  and  where  exposures  are 
above  the  PEL  to  assure  the  adequacy  of 
respiratory  selection  and  the 
effectiveness  of  engineering  and  work 
practice  controls.  However,  such 
exposure  monitoring  shall  be  performed 


at  leas  every  six  months.  The  employer, 
at  a  m  nimum,  shall  continue  these 
semi-a  nnual  measurements  imless  and 
until  t  le  conditions  set  out  in  paragraph 
(d)(3)(  i)  of  this  section  are  met. 

(ii)  I '  the  initial  monitoring  or  the 
periodic  monitoring  indicates  that 
emplo  ^ee  exposures  are  below  the 
action  level  and  that  result  is  confirmed 
by  the  results  of  another  monitoring 
taken  <  it  least  seven  days  later,  the 
emplo  fST  may  discontinue  the 
monit(  ring  for  those  employees  whose 
exposi  ires  are  represented  by  such 
monitiiring. 

(4)  J  additional  monitoring.  The 
emplo  /et  also  shall  institute  the 
exposi  re  monitoring  required  under 
paragriphs  (d)(2)(i)  and  (d)(3)  of  this 
sectioi  I  whenever  there  has  been  a 
chang(  I  in  the  raw  materials,  equipment, 
persoT  nel,  work  practices,  or  finished 
produ  :ts  that  may  result  in  additional 
emplo  i^ees  being  exposed  to  cadmium  at 
or  abo  /e  the  action  level  or  in 

emplo  i^ees  already  exposed  to  cadmium 
at  or  a  )ove  the  action  level  being 
expos(  d  above  the  PEL,  or  whenever  the 
emplo  yet  has  any  reason  to  suspect  that 
any  ot  ler  change  might  result  in  such 
furthe  exposure. 

(5)  J  mployee  notification  of 
monit  )ring  results,  (i)  Within  15 
workii  ig  days  after  the  receipt  of  the 
result!  of  any  monitoring  performed 
under  thi-s  section,  the  employer  shall 
notify  each  affected  employee 

indivi  iually  in  writing  of  the  results.  In 
additi  )n,  within  the  same  time  period 
the  en  ployer  shall  post  the  results  of 
the  ex  }osure  monitoring  in  an 
appro  )riate  location  that  is  accessible  to 
all  affi  cted  employees. 

(ii) '  Vherever  monitoring  resuhs 
indica  :e  that  employee  exposure 
excee(  s  the  PEL,  the  employer  shall 
incluc  e  in  the  written  notice  a  statement 
that  tl  e  PEL  has  been  exceeded  and  a 
descri  )tion  of  the  corrective  action 
being  aken  by  the  employer  to  reduce 
emplcwee  exposure  to  or  below  the  PEL. 

(6)  i  iccuracy  of  measurement.  The 
emplo  yer  shall  use  a  method  of 
monit  )ring  and  analysis  that  has  an 
accun  cy  of  not  less  than  plus  or  minus 
25  pel  cent  (±  25%),  with  a  confidence 


Industry 


Nickel  cadmium  battery 

Zinc/Cadmium  refining* 
Pigment  manufacture  ... 

Stabilizers*  

Lead  smelting*  


level  of  95  percent,  for  airborne 
concentrations  of  cadmium  at  or  above 
the  action  level,  the  permissible 
exposure  limit  (PEL),  and  the  separate 
engineering  control  air  limit  (SECAL). 

(e)  Regulated  areas — (1) 
Establishment.  The  employer  shall 
establish  a  regulated  area  wherever  an 
employee's  exposure  to  airborne 
concentrations  of  cadmium  is.  or  can 
reasonably  be  expected  to  be  in  excess 
of  the  permissible  exposure  limit  (PEL) 

(2)  Demarcation.  Regulated  areas  shall 
be  demarcated  from  the  rest  of  the 
workplace  in  any  manner  that 
adequately  establishes  and  alerts 
employees  of  the  boundaries  of  the 
regulated  area. 

(3)  Access.  Access  to  regulated  areas 
shall  be  limited  to  authorized  persons. 

(4)  Provision  of  respirators.  Each 
person  entering  a  regulated  area  shall  be 
supplied  with  and  required  to  use  a 
respirator,  selected  in  accordance  with 
paragraph  (g)(2)  of  this  section. 

(5)  Prohibited  activities.  The  employer 
shall  assure  that  employees  do  not  eat, 
drink,  smoke,  chew  tobacco  or  gum,  or 
apply  cosmetics  in  regulated  areas,  carry 
the  products  associated  with  these 
activities  into  regulated  areas,  or  store 
such  products  in  those  areas. 

(f)  Methods  of  compliance — (1) 
Compliance  hierarchy  (i)  Except  as 
specified  in  paragraphs  (f)(1)  (ii),  (iii) 
and  (iv)  of  this  section  the  employer 
shall  implement  engineering  and  work 
practice  controls  to  reduce  and  niaintam 
employee  exposure  to  cadmium  at  or 
below  the  PEL.  except  to  the  extent  that 
the  employer  can  demonstrate  that  such 
controls  are  not  feasible. 

(ii)  Except  as  specified  in  paragraphs 
(f)(1)  (iii)  and  (iv)  of  this  section,  in 
industries  where  a  separate  engmeering 
control  air  limit  (SECAL)  has  been 
specified  for  particular  processes  (See 
Table  1  in  this  paragraph  (f)(l)(ii)),  the 
employer  shall  implement  engineering 
and  work  practice  controls  to  reduce 
and  maintain  employee  exposure  at  or 
below  the  SECAL,  except  to  the  extent 
that  the  employer  can  demonstrate  that 
such  controls  are  not  feasible. 


Table  1.— Separate  Engineering  Controi  .  Airborne  Limits  (SECALs)  for  Processes  in  Selected  Industries 


Process 


Plate  mak  ng.  plate  preparation „ „... 

All  ottier  processes  

Cadmium  refining,  casting,  melting,  oxide  production,  sinter  plant 

Calcine,  crusfiing,  milling,  blending 

All  other  processes 

Cadmium  oxide  ctiarging,  cnjshing,  drying,  blending  

Sinter  plafrt,  blast  furnace,  baglKXJse,  yard  area  


SECAL 

(Mg/m') 


50 
15 
50 
50 
15 
50 
50 
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Table  1.— Separate  Engineering  Control  Airborne  Limits  (SECALs)  for  Processes  in  Selected  Industries— 

Continued 


Industry 


Plating* 


Process 


Mechanical  plating 


SECAL 
(ng'mJ) 


15 


*Process^  in  these  industries  that  are  not  specified  in  this  table  must  achieve  the  PEL  using  engineering  controls  and  work  pfactices  as  re- 
quired in  t(1)(i). 


(iii)  The  requirement  to  implement 
engineering  and  work  practice  controls 
to  achieve  the  PEL  or,  where  applicable, 
the  SECAL  does  not  apply  where  the 
employer  demonstrates  the  following: 

(A)  The  employee  is  only 
intermittently  exposed:  and 

(B)  The  employee  is  not  exposed 
above  the  PEL  on  30  or  more  days  per 
year  (12  consecutive  months). 

(iv)  Wherever  engineering  and  work 
practice  controls  are  required  and  are 
not  sufficient  to  reduce  employee 
exposure  to  or  below  the  PEL  or,  where 
applicable,  the  SECAL,  the  employer 
nonetheless  shall  implement  such 
controls  to  reduce  exposures  to  the 
lowest  levels  achievable.  The  employer 
shall  supplement  such  controls  with 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section  and  the  PEL. 

(v)  The  employer  shall  not  use 
employee  rotation  as  a  method  of 
compliance. 

(2)  Compliance  program,  (i)  Where 
the  PEL  is  exceeded,  the  employer  shall 
establish  and  implement  a  written 
compliance  program  to  reduce 
employee  exposure  to  or  below  the  PEL 
by  means  of  engineering  and  work 
practice  controls,  as  required  by 
paragraph  (f)(1)  of  this  section.  To  the 
extent  that  engineering  and  work 
practice  controls  cannot  reduce 
exposures  to  or  below  the  PEL,  the 
employer  shall  include  in  the  written 
compliance  program  the  use  of 
appropriate  respiratory  protection  to 
achieve  compliance  with  the  PEL. 

(ii)  Written  compliance  programs 
shall  include  at  least  the  following: 

(A)  A  description  of  each  operation  in 
which  cadmium  is  emitted;  e.g., 
machinery  used,  material  processed, 
controls  in  place,  crew  size,  employee 
job  responsibilities,  operating 
procedures,  and  maintenance  practices; 

(B)  A  description  of  the  specific 
means  that  will  be  emplcyed  to  achieve 
compliance,  including  engineering 
plans  and  studies  used  to  determine 
methods  selected  for  controlling 
exposure  to  cadmium,  as  well  as,  where 


necessary,  the  use  of  appropriate 
respiratory  protection  to  achieve  the 
PEL; 

(C)  A  report  of  the  technology 
considered  in  meeting  the  PEL; 

(D)  Air  monitoring  data  that 
document  the  sources  of  cadmium 
emissions; 

(E)  A  detailed  schedule  for 
implementation  of  the  program, 
including  documentation  such  as  copies 
of  purchase  orders  for  equipment, 
construction  contracts,  etc.; 

(F)  A  work  practice  program  that 
includes  items  required  under 
paragraphs  (h),  (i),  and  (j)  of  this  section; 

(G)  A  written  plan  for  emergency 
situations,  as  specified  in  paragraph  (h) 
of  this  section;  and 

(H)  Other  relevant  information. 

(iii)  The  written  compliance  programs 
shall  be  reviewed  and  updated  at  least 
annually,  or  more  often  if  necessary,  to 
reflect  significant  changes  in  the 
employer's  compliance  status. 

(iv)  Written  compliance  programs 
shall  be  provided  upon  request  for 
examination  and  copying  to  affected 
employees,  designated  employee 
representatives  as  well  as  to  the 
Assistant  Secretary,  and  the  Director. 

(3)  Mechanical  ventilation,  (i)  When 
ventilation  is  used  to  control  exposure, 
measurements  that  demonstrate  the 
effectiveness  of  the  system  in 
controlling  exposure,  such  as  capture 
velocity,  duct  velocity,  or  static  pressure 
shall  be  made  as  necessary  to  maintain 
its  effectiveness. 

(ii)  Measurements  of  the  system's 
effectiveness  in  controlling  exposure 
shall  be  made  as  necessary  within  five 
working  days  of  any  change  in 
production,  process,  or  control  that 
might  result  in  a  significant  increase  in 
employee  e.xposure  to  cadmium. 

(iii)  Recirculation  of  air.  If  air  ft-om 
exhaust  ventilation  is  recirculated  into 
the  workplace,  the  system  shall  have  a 
high  efficiency  filter  and  be  monitored 
to  assure  effectiveness. 

(iv)  Procedures  shall  be  developed 
and  implemented  to  minimize  employee 
exposure  to  cadmium  when 


maintenance  of  ventilation  systems  and 
changing  of  filters  is  being  conducted. 

(g)  Respirator  protection — (1)  General 
Where  respirators  are  required  by  this 
section,  the  employer  shall  provide 
them  at  no  cost  to  the  employee  and 
shall  assure  that  they  are  used  in 
compliance  with  the  requirements  of 
this  section.  Respirators  shall  be  used  in 
the  following  circumstances: 

(i)  Where  exposure  levels  exceed  the 
PEL,  during  the  time  period  necessary  to 
install  or  implement  feasible 
engineering  and  work  practice  controls; 

(ii)  In  those  maintenance  and  repair 
activities  and  during  those  brief  or 
intermittent  operations  where  exposures 
exceed  the  PEL  and  engineering  and 
work  practice  controls  are  not  feasible 
or  are  not  required; 

(iii)  In  regulated  areas,  as  prescribed 
in  paragraph  (e)  of  this  section; 

(iv)  Where  the  employer  has 
implemented  all  feasible  engineering 
and  work  practice  controls  and  such 
controls  are  not  sufficient  to  reduce 
exposures  to  or  below  the  PEL;   " 

(v)  In  emergencies; 

(vi)  Wherever  an  employee  who  is 
exposed  to  cadmium  at  or  above  the 
action  level  requests  a  respirator; 

(vii)  Wherever  an  employee  is 
exposed  above  the  PEL  in  an  industry  to 
which  a  SECAL  is  applicable;  and 

(viii)  Wherever  an  employee  is 
exposed  to  cadmium  above  the  PEL  and 
engineering  controls  are  not  required 
under  paragraph  (f)(l)(iii)  of  this 
section. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required  under  this 
section,  the  employer  shall  select  and 
provide  the  appropriate  respirator  as 
specified  in  Table  2  in  this  paragraph 
(g)(2)(i).  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  as  acceptable  protection 
against  cadmium  dust,  fume,  and  mist 
by  the  Mine  Safety  and  Health 
Administration  (MSHA)  and  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  part  11. 
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Table  2.--Re  spiratory  Protection  for  Cadmium 


Airtxxne  concentration  or  condition 
of  use> 

10  X  Of  less 

25  X  or  less 

50  X  or  less 

250  X  or  less 

1000  X  or  less 

>1000  X  or  unknown  corKentrations 


Fire  fighting 


Required  respirator  typet> 


A  hall  mask,  air-p«j  rtfying  respirator  equipped  with  a  HEPAc  (ilter.o 

A  powered  air-puriying  respirator  ("PAPR")  with  a  kx>se-fitting  hood  or  helmet  equipped  with  a  HEPA  fil- 
ter, or  a  suppile^air  respirator  with  a  kxjse-fltting  hood  or  helmet  faceplece  operated  in  the  continuous 
How  mode. 

A  full  facepiece  ait-purifying  respirator  equipped  with  a  HEPA  filter,  or  a  powered  air-purifying  respirator 
with  a  tight-fitting  half  mask  equipped  with  a  HEPA  filter,  or  a  supplied  air  respirator  with  a  tight-fitting 
half  mask  operafsd  In  the  continuous  fk}w  mode. 

A  powered  air-purffying  respirator  with  a  tight-fitting  full  facepiece  equipped  with  a  HEPA  filter,  or  a  sup- 
pHed-air  respirater  with  a  light-fitting  full  facepiece  operated  in  the  continuous  flow  mode. 

A  supplled-air  respirator  with  half  mask  or  full  facepiece  operated  in  the  pressure  demand  or  other  posi- 
tive pressure  mode. 

A  self-contained  breathing  apparatus  with  a  full  facepiece  operated  in  the  pressure  demand  or  other  posi- 
tive pressure  mode,  or  a  suppiied-air  respirator  with  a  full  facepiece  operated  in  the  pressure  demano 
or  ottwr  positiva  pressure  mode  and  equipped  with  an  auxiliary  escape  type  setf-contair>ed  breathing 
apparatus  operated  In  the  pressure  demand  mode. 

A  self-contained  bi)Bathing  apparatus  with  full  facepiece  operated  in  the  pressure  demand  or  other  positive 
pressure  mode. 


•Concentratior^s  expressed  as  multiple  of  the  PEL. 

»  Respirators  assigned  for  Ngher  environmental  corKenlrations 
tipht-fitting  air  purifying  respirators  where  airtx>me  concen  ration 
piece  respirator  is  recM^ed  when  eye  irritatk)n  Is  experien^ 

cHEPA  nwana  High  Effk:ierKy  Particulate  Air. 

0  Fit  tasting,  qualitative  or  quantitative,  is  required. 

SOURCE.  Respiratory  Decision  Logic,  NIOSH,  1987. 


may  t>e  used  at  kjwer  exposure  levels.  Quantitative  fit  testing  is  required  for  all 
of  cadnvum  exceeds  10  times  the  TWA  PEL  (10x5  ^g/m^sSO  ^g/nrvi).  A  full  face- 


(ii)  The  employer  shall  provide  a 
powered,  air-purifying  respirator 
(PAPR)  in  lieu  of  a  negative  pressure 
respirator  wherever: 

(A)  An  employee  entitled  to  a 
respirator  chooses  to  use  this  type  of 
respirator;  and 

(B)  This  respirator  will  provide 
adequate  protection  to  the  employee. 

(3)  Respirator  program,  (i)  Where 
respiratory  protection  is  required,  the 
employer  shall  institute  a  respirator 
protection  program  in  accordance  with 
29  CTR  1910.134. 

(ii)  The  employer  shall  permit  each 
employee  who  is  required  to  use  an  air 
purifying  respirator  to  leave  the 
regulated  area  to  change  the  filter 
elements  or  replace  the  respirator 
whenever  an  increase  in  breathing 
resistance  is  detected  and  shall  maintain 
an  adequate  supply  of  filter  elements  for 
this  purpose. 

(iii)  Tne  employer  shall  also  permit 
each  employee  who  is  required  to  wear 
a  respirator  to  leave  the  regulated  area 
to  wash  his  or  her  face  and  the 
respirator  facepiece  whenever  necessary 
to  prevent  skin  irritation  associated  with 
respirator  use. 

(iv)  If  an  employee  exhibits  difficulty 
in  breathing  while  wearing  a  respirator 
during  a  fit  test  or  during  use,  the 
employer  shall  make  available  to  the 
employee  a  medical  examination  in 
accordance  with  paragraph  (l)(6)(ii)  of 
this  section  to  determine  if  the 
employee  can  wear  a  respirator  while 
performing  the  required  duties. 

(v)  No  employee  shall  be  assigned  a 
task  requiring  the  use  nf  a  respirator  if, 


based  i  pon  his  or  her  most  recent 
examin  ation,  an  examining  physician 
determ  nes  that  the  employee  will  be 
imable  to  continue  to  function  normally 
while  Wearing  a  respirator.  If  the 
physic  an  determines  the  employee 
must  h  I  Umited  in,  or  removed  from  his 
or  her  ( urrent  job  because  of  the 
emplo]  ee's  inability  to  wear  a 
respire  or,  the  limitation  or  removal 
shall  b<  I  in  accordance  with  paragraphs 
(1)  (11)  and  (12)  of  this  section. 

(4)  R  ispiratorfit  testing,  (i)  The 
emplo]  er  shall  assure  that  the  respirator 
issued  o  the  employee  is  fitted  properly 
and  ex  libits  the  least  possible  facepiece 
leakage . 

(ii)  F  }r  each  employee  wearing  a 
tight-fi  ting,  air  purifying  respirator 
(either  negative  or  positive  pressure) 
who  is  exposed  to  airborne 
concenjtrations  of  cadmium  that  do  not 
exceed!  10  times  the  PEL  (10  x  5  ^g/ms 
=  SO  U^m3),  the  employer  shall  perform 
either  lauantitative  or  qualitative  fit 
testingpt  the  time  of  initial  fitting  and 
at  least!  annually  thereafter.  If 
quantiiative  fit  testing  is  used  for  a 
negati\  e  pressure  respirator,  a  fit  factor 
that  is  it  least  10  times  the  protection 
factor  ^r  that  class  of  respirators  (Table 
2  in  paragraph  (g)(2)(i)  of  this  section) 
shall  be  achieved  at  testing. 

(iii)  'or  each  employee  wearing  a 
tight-fi  ting  air  purifying  respirator 
(either  negative  or  positive  pressure) 
who  is  exposed  to  airborne 
concer  trations  of  cadmium  that  exceed 
10  timi  IS  the  PEL  (10  x  5  jig/ms  =  50  ng/ 
m3),  th  3  employer  shall  perform 


quantitative  fit  testing  at  the  time  of 
initial  fitting  and  at  least  annually 
thereafter.  For  negative-pressure 
respirators,  a  fit  factor  that  is  at  least  10 
times  the  protection  factor  for  that  class 
of  respirators  (Table  2  in  paragraph 
(g)(2)(i)  of  this  section)  shall  be  achieved 
during  quantitative  fit  testing. 

(iv)  For  each  employee  wearing  a 
tight-fitting,  supplied-air  respirator  or 
self-contained  breathing  apparatus,  the 
employer  shall  perform  quantitative  fit 
testing  at  the  time  of  initial  fitting  and 
at  least  annually  thereafter.  This  shall  be 
accomplished  by  fit  testing  an  air 
purifying  respirator  of  identical  type 
facepiece,  make,  model,  and  size  as  the 
supplied  air  respirator  or  self-contained 
breathing  apparatus  that  is  equipped 
with  HEPA  filters  and  tested  as  a 
surrogate  (substitute)  in  the  negative 
pressure  mode.  A  fit  factor  that  is  at 
least  10  times  the  protection  factor  for 
that  class  of  respirators  (Table  2  in 
paragraph  (g)(2)(i)  of  this  section)  shall 
be  achieved  during  quantitative  fit 
testing.  A  supplied-air  respirator  or  self- 
contained  breathing  apparatus  with  the 
same  type  facepiece,  make,  model,  and 
size  as  the  air  purifying  respirator  with 
which  the  employee  passed  the 
quantitative  fit  test  may  then  be  used  by 
that  employee  up  to  the  protection 
factor  listed  in  Table  2  for  that  class  of 
respirators. 

(v)  Fit  testing  shall  be  conducted  in 
accordance  with  appendix  C  of  this 
section. 

(h)  Emergency  situations.  The 
employer  shall  develop  and  implement 
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a  written  plan  for  dealing  with 
emergency  situations  involving 
substantial  releases  of  airborne 
cadmium.  The  plan  shall  include 
provisions  for  the  use  of  appropriate 
respirators  and  personal  protective 
equipment.  In  addition,  employees  not 
essential  to  correcting  the  emergency 
situation  shall  be  restricted  from  the 
area  and  normal  operations  halted  in 
that  area  luitil  the  emergency  is  abated. 

(i)  Protective  work  clothing  and 
equipment — (1)  Provision  and  use.  If  an 
employee  is  exposed  to  airborne 
cadmium  above  the  PEL  or  where  skin 
or  eye  irritation  is  associated  with 
cadmium  exposure  at  any  level,  the 
employer  shall  provide  at  no  cost  to  the 
employee,  and  assiu^  that  the  employee 
uses,  appropriate  protective  work 
clothing  and  equipment  that  prevents 
contamination  of  the  employee  and  the 
employee's  gannents.  Protective  work 
clothing  and  equipment  includes,  but  is 
not  limited  to: 

(i)  Coveralls  or  similar  full-body  work 
clothine; 

(ii)  Gloves,  head  coverings,  and  boots 
or  foot  coverings;  and 

(iii)  Face  shields,  vented  goggles,  or 
other  appropriate  protective  equipment 
that  comphes  with  29  CFR  1910.133. 

(2)  Removal  and  storage,  (i)  The 
employer  shall  assiu«  that  employees 
remove  all  protective  clothing  and 
equipment  contaminated  with  cadmium 
at  the  completion  of  the  work  shift  and 
do  so  only  in  change  rooms  provided  in 
accordance  with  paragraph  (j)(l)  of  this 
section. 

(ii)  The  employer  shall  assure  that  no 
employee  takes  cadmium-contaminated 
protective  clothing  or  equipment  from 
the  workplace,  except  for  employees 
authorized  to  do  so  for  purposes  of 
laundering,  cleaning,  maintaining,  or 
disposing  of  cadmium  contaminated 
protective  clothing  and  equipment  at  an 
appropriate  location  or  facility  away 
from  the  workplace. 

(iii)  The  employer  shall  assure  that 
contaminated  protective  clothing  and 
equipment,  when  removed  for 
laundering,  cleaning,  maintenance,  or 
disposal,  is  placed  and  stored  in  sealed, 
impermeable  bags  or  other  closed, 
impermeable  containers  that  are 
designed  to  prevent  dispersion  of 
cadmium  dust. 

(iv)  The  employer  shall  assure  that 
bags  or  containers  of  contaminated 
protective  clothing  and  equipment  that 
are  to  be  taken  out  of  the  change  rooms 
or  the  workplace  for  laundering, 
cleaning,  maintenance  or  disposal  shall 
bear  labels  in  accordance  with 
paragraph  (m)(3)  of  this  section. 

(3)  Cleaning,  replacement,  and 
disposal,  (i)  The  employer  shall  provide 


the  protective  clothing  and  equipment 
required  by  paragraph  (i)(l)  of  this 
section  in  a  clean  and  dry  condition  as 
often  as  necessary  to  maintain  its 
effectiveness,  but  in  any  event  at  least 
weekly.  The  employer  is  responsible  for 
cleaning  and  laim  daring  the  protective 
clothing  and  equipment  required  by  this 
paragraph  to  maintain  its  eniectiveness 
and  is  also  responsible  for  disposing  of 
such  clothing  and  equipment. 

(ii)  The  employer  also  is  responsible 
for  repairing  or  replacing  required 
protective  clothing  and  equipment  as 
needed  to  maintain  its  efi'ectiveness. 
Wh^n  rips  or  tears  are  detected  while  an 
employee  is  working  they  shall  be 
immediately  mended,  or  the  worksuit 
shall  be  immediately  replaced- 

(iii)  The  employer  shall  prohibit  the 
removal  of  cadmium  from  protective 
clothing  and  equipment  by  blowing, 
shaking,  or  any  other  means  that 
disperses  cadmium  into  the  air. 

(iv)  The  employer  shall  assure  that 
any  laundering  of  contaminated 
clothing  or  cleaning  of  contaminated 
equipment  in  the  workplace  is  done  in 
a  manner  that  prevents  the  release  of 
airborne  cadmium  in  excess  of  the 
permissible  exposure  limit  prescribed  in 
paragraph  (c)  of  this  section. 

(v)  The  employer  shall  inform  any 
person  who  laimders  or  cleans 
protective  clothing  or  equipment 
contaminated  with  cadmium  of  the 
potentially  harmful  effects  of  exposure 
to  cadmium  and  that  the  clothing  and 
equipment  should  be  laundered  or 
cleaned  in  a  manner  to  effectively 
prevent  the  release  of  airborne  cadmium 
in  excess  of  the  PEL. 

(j)  Hygiene  areas  and  practices — (1) 
General.  For  employees  whose  airborne 
exposure  to  cadmium  is  above  the  PEL. 
the  employer  shall  provide  clean  change 
rooms,  handwashing  facilities,  showers, 
and  lunchroom  facilities  that  comply 
with  29  CFR  1910.141. 

(2)  Change  rooms.  The  employer  shall 
assure  that  change  rooms  are  equipped 
with  separate  storage  facilities  for  street 
clothes  and  for  protective  clothing  and 
equipment,  which  are  designed  to 
prevent  dispersion  of  cadmium  and 
contamination  of  the  employee's  street 
clothes. 

(3)  Showers  and  handwashing 
facilities,  (i)  The  employer  shall  assure 
that  employees  who  are  exposed  to 
cadmium  above  the  PEL  shower  during 
the  end  of  the  work  shift. 

(ii)  The  employer  shall  assure  that 
employees  whose  airborne  exposure  to 
cadmium  is  above  the  PEL  wash  their 
hands  and  faces  prior  to  eating, 
drinking,  smoking,  chewing  tobacco  or 
gum,  or  applying  cosmetics. 


(4)  Lunchroom  facilities,  (i)  The 
employer  shall  assure  that  the 
liuchroom  facilities  are  readily 
accessible  to  employees,  that  tables  for 
eating  are  maintained  free  of  cadmium, 
and  that  no  employee  in  a  lunchroom 
facility  is  exposed  at  any  time  to 
cadmium  at  or  above  a  concentration  of 
2.5  ^g/m3. 

(ii)  The  employer  shall  assure  that 
employees  do  not  enter  lunchroom 
facilities  with  protective  work  clothing 
or  equipment  unless  surface  cadmium 
has  been  removed  from  the  clothing  and 
equipment  by  HEPA  vacuuming  or  some 
other  method  that  removes  cadmium 
dust  without  dispersing  it. 

(k)  Housekeeping.  (1)  All  surfaces 
shall  be  maintained  as  bee  as 
practicable  of  accumulations  of 
cadmium. 

(2)  All  spills  and  sudden  releases  of 
material  containing  cadmium  shall  be 
cleaned  up  as  soon  as  possible. 

(3)  Surfaces  contaminated  with 
cadmium  shall,  wherever  possible,  be 
cleaned  by  vacuuming  or  other  methods 
that  minimize  the  hkelihood  of 
cadmium  becoming  airborne. 

(4)  HEPA-filtered  vacuuming 
equipment  or  equally  effective  filtration 
methods  shall  be  used  for  vacuuming. 
The  equipment  shall  be  used  and 
emptied  in  a  manner  that  minimizes  the 
reentry  of  cadmium  into  the  workplace. 

(5)  Shoveling,  dry  or  wet  sweeping, 
and  brushing  may  be  used  only  where 
vacuuming  or  other  methods  that 
minimize  the  likelihood  of  cadmium 
becoming  airborne  have  been  tried  and 
found  not  to  be  effective. 

(6)  Compressed  air  shall  not  be  used 
to  remove  cadmium  from  any  surface 
unless  the  compressed  air  is  used  in 
conjunction  with  a  ventilation  system 
designed  to  capture  the  dust  cloud 
created  by  the  compressed  air. 

(7)  Waste,  scrap,  debris,  bags, 
containers,  personal  protective 
equipment,  and  clothing  contaminated 
with  cadmium  and  consigned  for 
disposal  shall  be  collected  and  disposed 
of  in  sealed  impermeable  bags  or  other 
closed,  impermeable  containers.  These 
bags  and  containers  shall  be  labeled  in 
accordance  with  paragraph  (m](2)  of  this 
section. 

(1)  Medical  surveillance — (1) 
General — (i)  Scope.  (A)  Currently 
exposed — The  employer  shall  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  may  be  exposed 
to  cadmium  at  or  above  the  action  level 
unless  the  employer  demonstrates  that 
the  employee  is  not,  and  will  not  be, 
exposed  at  or  above  the  action  level  on 
30  or  more  days  per  year  (twelve 
consecutive  months);  and. 
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(B)  Previously  exposed — ^The 
emplover  shall  also  institute  a  medical 
surveillance  program  for  all  employees 
who  prior  to  the  effective  date  of  this 
section  might  previously  have  been 
exposed  to  cadmium  at  or  above  the 
action  level  by  the  employer,  unless  the 
employer  demonstrates  that  the 
employee  did  not  prior  to  the  effective 
date  of  this  section  work  for  the 
employer  in  jobs  with  exposure  to 
cacunium  for  an  aggregated  total  of  more 
than  60  months. 

(ii)  To  determine  an  employee's 
fitness  for  using  a  respirator,  the 
employer  shall  provide  the  limited 
medical  examination  speciHed  in 
paran-aoh  (1)(6)  of  this  section. 

(iii)  The  employer  shall  assure  that  all 
medical  examinations  and  procedures 
required  by  this  standard  are  performed 
by  or  under  the  supervision  of  a 
licensed  physician,  who  has  read  and  is 
familiar  with  the  health  effects  section 
of  appendix  A  to  this  section,  the 
regulatory  text  of  this  section,  the 

i>rotocol  for  sample  handling  and 
aboratory  selection  in  appendix  F  to 
this  section,  and  the  questionnaire  of 
appendix  D  to  this  section.  These 
examinations  and  procedures  shall  be 
provided  without  cost  to  the  employee 
and  at  a  time  and  place  that  is 
reasonable  and  convenient  to 
employees. 

(iv)  The  employer  shall  assure  that  the 
collecting  and  handling  of  biological 
samples  of  cadmium  in  urine  (CdU). 
cadmium  in  blood  (CdB),  and  beta-2 
microglobulin  in  urine  (^M)  taken 
from  employees  under  this  section  is 
done  in  a  manner  that  assures  their 
reliability  and  that  analysis  of  biological 
samples  of  cadmiiun  in  tirine  (CdU). 
cadmium  in  blood  (CdB).  and  beta-2 
microglobulin  in  urine  (^M)  taken 
from  employees  undm  this  section  is 
performed  in  laboratories  with 
demonstrated  proficiency  for  that 
particular  analyte.  (See  appendix  F  to 
this  section.) 

(2)  Initial  examination,  (i)  The 
employer  shall  provide  an  initial 
(preplacement)  examination  to  all 
employees  covered  by  the  medical 
surveillance  program  required  in 
paragraph  (l)(l)(i)  of  this  section.  The 
examination  shall  be  provided  to  those 
employees  within  30  days  after  initial 
assignment  to  a  job  with  exposure  to 
cadmium  or  no  later  than  90  days  after 
the  effective  date  of  this  section, 
whichever  date  is  later. 

(ii)  The  initial  (preplacement)  medical 
examination  shall  include: 

(A)  A  detailed  medical  and  work 
history,  with  emphasis  on:  Past,  present, 
and  anticipated  nituje  exposure  to 
cadmium;  any  history  of  renal. 


cardiovascular,  respiratory, 
hematopoietic,  reproductive,  and/or 
musoilo-skeletal  system  dysfunction; 
current  usage  of  medication  with 
potential  nephrotoxic  side-effects;  and 
smoking  history  and  current  status;  and 

(B)  Biological  monitoring  that' 
includes  the  following  tests: 

(1)  Cadmium  in  urine  (CdU), 
standardized  to  grams  of  creatinine  (g/ 
Cr):   r 

(2)  Beta-2  microglobuUn  in  urine  (P2- 
M),  standardized  to  grams  of  creatinine 
(g/Cr)I  with  pH  specified,  as  described 
in  appendix  F  to  this  section;  and 

(3)  Cadmium  in  blood  (CdB), 
standardized  to  Uters  of  whole  blood 
(Iwb). 

(iii)  Recent  Examination:  An  initial 
exami  lation  is  not  required  to  be 
provii  ed  if  adequate  records  show  that 
the  en  iployee  has  been  examined  in 
accon  ance  with  the  requirements  of 
paragi  aph  (l)(2](ii)  of  this  section  within 
the  p«  St  12  months.  In  that  case,  such 
records  shall  be  maintained  as  part  of 
the  employee's  medical  record  and  the 
prior  exam  shall  be  treated  as  if  it  were 
an  initial  examination  for  the  purposes ' 
of  par  igraphs  (1)(3)  and  (4)  of  this 
sectioi. 

(3) .  Ict/ons  triggered  by  initial 
bioloi  ical  monitoring,  (i)  If  the  results  of 
the  in  tial  biological  monitoring  tests 
show  ha  employee's  CdU  level  to  be  at 
or  bel|>w  3  ^g/g  Cr.  3rM  level  to  be  at 
or  below  300  >^g  Cr  and  CdB  level  to 
be  at  or  below  5  tig/lwb,  then: 

(A)  ^ot  currently  exposed  employees, 
who  are  subject  to  medical  surveillance 
under  paragraph  (I)(l)(i)(A)  of  this 
sectia  1,  the  employer  shall  provide  the 
minin  um  level  of  periodic  medical 
survellance  in  accordance  with  the 
requirements  in  paragraph  (l)(4)(i)  of 
this  section;  and 

(B)  For  previously  exposed 
employees,  who  are  subject  to  medical 
survellance  under  paragraph  (l)(l)(i)(B) 
of  this  section,  the  employer  shall 
provioe  biological  monitoring  for  CdU. 
^M.  knd  CdB  one  year  after  the  initial 
bioloflical  monitoring  and  then  the 
emplqyer  shall  comply  with  the 
requiitements  of  paragraph  (l)(4)(v)  of 
this  section. 

(ii)  For  all  employees  who  are  subject 
to  medical  siirveillance  under  paragraph 
(I)(l)(l)  of  this  section,  if  the  results  of 
the  initial  biological  monitoring  tests 
show  the  level  of  CdU  to  exceed  3  \ig/ 
g  Cr,  ^9  level  of  P3-M  to  exceed  300  ^g/ 
g  Cr,  (ir  the  level  of  CdB  to  exceed  5  \ig/ 
Iwb,  the  employer  shall: 

(A)  f/Vithin  two  weeks  after  receipt  of 
bioloacal  monitoring  results,  reassess 
the  employee's  occupational  exposure 
to  cac  nium  as  follows: 


(2)  Reassess  the  employee's  work 
practices  and  personal  hygiene; 

[2)  Reevaluate  the  employee's 
respirator  use,  if  any,  and  the  respirator 
proDam; 

(3j  Review  the  hygiene  facilities; 

[4]  Reevaluate  the  maintenance  and 
effectiveness  of  the  relevant  engineering 
controls; 

(5)  Assess  the  employee's  smoking 
histoiv  and  status; 

(B)  Within  30  days  after  the  exposure 
reassessment,  specified  in  paragraph 
(I)(3)(ii)(A)  of  this  section,  take 
reasonable  steps  to  correct  any 
deficiencies  found  in  the  reassessment 
that  may  be  responsible  for  the 
employee's  excess  exposure  to 
cadimium;  and, 

(C)  Within  90  days  after  receipt  of 
biological  monitoring  results,  provide  a 
full  medical  examination  to  the 
employee  in  accordance  with  the 
requirements  of  paragraph  (l)(4)(ii)  of 
this  section.  After  completing  the 
medical  examination,  the  examining 
physician  shall  determine  in  a  written 
medical  opinion  whether  to  medically 
remove  the  employee.  If  the  physician 
determines  that  medical  removal  is  not 
necessary,  then  until  the  employee's 
CdU  level  falls  to  or  below  3  fig/g  Cr,  ^3- 
M  level  falls  to  or  below  300  ^g/g  Cr  and 
CdB  level  falls  to  or  below  5  ^g/lwb,  the 
employer  shall: 

(1)  Provide  biological  monitoring  in 
accordance  with  paragraph  (l)(2)(ii)(B) 
of  this  section  on  a  semiannual  basis; 
and 

[2]  Provide  annual  medical 
examinations  in  accordance  with 
paranaph  (l)(4)(ii)  of  this  section. 

(iii)  For  all  employees  who  are  subject 
to  medical  surveillance  imder  paragraph 
(l)(l)(i)  of  this  section,  if  the  results  of 
the  initial  biological  monitoring  tests 
show  the  level  of  CdU  to  be  in  excess 
of  15  ^g/g  Cr,  or  the  level  of  CdB  to  be 
in  excess  of  15  ^g/lwb,  or  the  level  of 
PrM  to  be  in  excess  of  1,500  ^g/g  Cr, 
the  employer  shall  comply  with  the 
reqmrements  of  paragraphs  (l)(3)(ii)(A)- 
(B)  of  this  section.  Within  90  days  after 
receipt  of  biological  monitoring  results, 
the  employer  shall  provide  a  full 
medical  examination  to  the  employee  in 
accordance  with  the  requirements  of 
paragraph  (l)(4)(ii)  of  this  section.  After 
completing  the  medical  examination, 
the  examining  physician  shall 
determine  in  a  written  medical  opinion 
whether  to  medically  remove  the 
employee.  However,  if  the  initial 
biological  monitoring  results  and  the 
biological  monitoring  results  obtained 
during  the  medical  examination  both 
show  that:  CdU  exceeds  15  ^g/g  Cr;  or 
CdB  exceeds  15  ^g/lwb;  or  ^2-M  exceeds 
1500  \ig/g  Cr.  and  in  addition  CdU 
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exceeds  3  \ia/g  Cr  or  CdB  exceeds  5  \ig/ 
liter  of  whole  olood,  then  the  physician 
shall  medically  remove  the  employee 
from  exposure  to  cadmium  at  or  above 
the  action  level.  If  the  second  set  of 
biological  monitoring  results  obtained 
during  the  medical  examination  does 
not  show  that  a  mandatory  removal 
trigger  level  has  been  exceeded,  then  the 
employee  is  not  required  to  be  removed 
by  the  mandatory  provisions  of  this 
paragraph.  If  the  employee  is  not 
required  to  be  removed  by  the 
mandatory  provisions  of  this  paragraph 
or  by  the  physician's  determination, 
then  imtil  the  employee's  CdU  level 
falls  to  or  below  3  >ig/g  Cr,  P2-M  level 
falls  to  or  below  300  (ig/g  Q  and  CdB 
level  falls  to  or  below  5  ^g/lwb,  the 
employer  shall: 

(A)  Periodically  reassess  the 
employee's  occupational  exposure  to 
cadmium; 

(B)  Provide  biological  monitoring  in 
accordance  with  paragraph  (l)(2)(ii)(B) 
of  this  section  on  a  quarterly  basis;  and 

(C)  Provide  semiannual  medical 
examinations  in  accordance  with 
paragraph  (l)(4)(ii)  of  this  section. 

(iv)  For  all  employees  to  whom 
medical  surveillance  is  provided, 
beginning  on  January  1, 1999,  and  in 
lieu  of  paragraphs  (l)(3)(i)-(iii)  of  this 
section: 

(A)  If  the  results  of  the  initial 
biological  monitoring  tests  show  the 
employee's  CdU  level  to  be  at  or  below 
3  ^g/g  Cr,  Pa-M  level  to  be  at  or  below 
300  Mg/g  Cr  and  CdB  level  to  be  at  or 
below  5  ng/lwb,  then  for  currently 
exposed  employees,  the  employer  shall 
comply  with  the  requirements  of 
paragraph  (l)(3)(i)(A)  of  this  section,  and 
for  previously  exposed  employees,  the 
employer  shall  comply  wiUi  the 
requirements  of  paragraph  (l)(3)(i)(B)  of 
this  section; 

(B)  If  the  results  of  the  initial 
biological  monitoring  tests  show  the 
level  of  CdU  to  exce^  3  ^g/g  Cr,  the 
level  of  P2-M  to  exceed  300  ng/g  Cr,  or 
the  level  of  CdB  to  exceed  5  ng/lwb,  the 
employer  shall  comply  with  the 
requirements  of  paragraphs  (l)(3)(ii)(A)- 
(C)  of  this  section;  and, 

(C)  If  the  results  of  the  initial 
biological  monitoring  tests  show  the 
level  of  CdU  to  be  in  excess  of  7  ^g/g 
Cr,  or  the  level  of  CdB  to  be  in  excess 
of  10  tig/lwb.  or  the  level  of  fb-M  to  be 
in  excess  of  750  ^g/g  Cr,  the  employer 
shall:  Comply  with  the  requirements  of 
paragraphs  (l)(3)(ii)(A)-{B)  of  this 
section;  and,  within  90  days  after 
receipt  of  biological  monitoring  results, 
provide  a  full  medical  examination  to 
the  employee  in  accordance  with  the 
requirements  of  paragraph  (l)(4)(ii)  of 
this  section.  After  completing  the 


medical  examination,  the  examining 
physician  shall  determine  in  a  written 
medical  opinion  whether  to  medically 
remove  the  employee.  However,  if  the 
initial  biological  monitoring  results  and 
the  biologic^  monitoring  results 
obtained  during  the  metucal 
examination  both  show  that:  CdU 
exceeds  7  ^g/g  Cr;  or  CdB  exceeds  10 
^g/lwb;  or  fc-M  exceeds  750  tig/g  Cr, 
and  in  addition  CdU  exceeds  3  \iafg  Cr 
or  CdB  exceeds  5  ^g/liter  of  whde 
blood,  then  the  physician  shall 
medically  remove  the  employee  from 
exposure  to  cadmium  at  or  above  the 
action  level.  If  the  second  set  of 
biological  monitoring  results  obtained 
during  the  medical  examination  does 
not  show  that  a  mandatory  removal 
trigger  level  has  been  exceeded,  then  the 
employee  is  not  required  to  be  removed 
by  the  mandatory  provisions  of  this 
paragraph.  If  the  employee  is  not 
required  to  be  removed  by  the 
mandatory  provisions  of  this  paragraph 
or  by  the  physician's  determination, 
then  until  the  employee's  CdU  level 
falls  to  or  below  3  Mg/g  Cr,  PrM  level 
falls  to  or  below  300  ^g/g  Cr  and  CdB 
level  falls  to  or  below  5  ^s/lwb.  the 
employer  shall:  periodicdly  reassess  the 
employee's  occupational  exposure  to 
cadmium;  provide  biological  monitoring 
in  accordance  with  paragraph 
(l)(2)(ii)(B)  of  this  section  on  a  quarterly 
basis;  and  provide  semiannual  medical 
examinations  in  accordance  with 
paragraph  (l)(4)(ii)iOf  this  section. 

(4)  Periodic  medical  surveillance,  (i) 
For  each  employee  who  is  covered 
under  paragraph  (l)(l)(i){A)  of  this 
section,  the  employer  shall  provide  at 
least  the  minimum  level  of  periodic 
medical  surveillance,  which  consists  of 
periodic  medical  examinations  and 
periodic  biological  monitoring.  A 
periodic  medical  examination  shall  be 
provided  within  one  year  after  the 
initial  examination  required  by 
paragraph  (1)(2)  of  this  section  and  . 
thereafter  at  least  biennially.  Biological 
sampling  shall  be  provided  at  least 
annually,  either  as  part  of  a  periodic 
medical  examination  or  separately  as 
periodic  biological  monitoring. 

(ii)  The  periodic  medical  examination 
shall  include: 

(A)  A  detailed  medical  and  work 
history,  or  update  thereof,  with 
emphasis  on:  Past,  present  and 
anticipated  future  exposure  to 
cadmium;  smoking  history  and  current 
status;  reproductive  history;  current  use 
of  medications  with  potential 
nephrotoxic  side-effects;  any  history  of 
renal,  cardiovascular,  respiratory, 
hematopoietic,  and/or  musculo-skeletal 
system  dysfunction;  and  as  part  of  the 
medical  and  work  history,  for 


emplo]rees  who  wear  respirators, 
questions  3-11  and  25-32  in  Appendix 
D  to  this  section: 

(B)  A  complete  physical  examination 
with  emphasis  on:  Blood  pressure,  the 
respiratory  system,  and  the  urinary 
system;         ^^ 

(C)  A  14  inch  by  17  inch,  or  a 
reasonably  standud  sized  posterior- 
anterior  chest  X-ray  (after  tne  initial  X- 
ray,  the  frequency  of  chest  X-rays  is  to 
be  determined  by  the  ■vminj^g 
physician); 

(D)  Puhnonary  function  tests, 
including  forced  vital  capacity  (FVC) 
and  forced  expiratory  volume  at  1 
second  (FEVl); 

(E)  Biological  monitoring,  as  required 
in  parasraph  (l)(2)(ii)(B)  of  this  section: 

(F)  Blood  anal^s,  in  addition  to  the 
analysis  required  under  paragraph 
(l)(2)(ii)(B)  of  this  section,  includins 
blood  urea  nitrogen,  complete  blood 
count,  and  serum  creatinine; 

(G)  Urinalysis,  in  addition  to  the 
analysis  required  under  paragraph 
(1)(2)(U)(B)  of  this  section,  including  the 
determination  of  albumin,  glucose,  and 
total  and  low  molecular  weight  proteins; 

(H)  For  males  over  40  years  old. 
prostate  palpation,  or  other  at  least  as 
effisctive  diagnostic  test(8);  and 

(I)  Any  additional  tests  deemed 
appropriate  by  the  examining  physician. 

(iii)  Periodic  biological  monitoring 
shall  be  provided  in  accordance  with 
paraeraph  (l)(2)(ii)(B)  of  this  section. 

(iv)  If  the  results  of  periodic  biological 
monitoring  or  the  results  of  biological 
monitoring  performed  as  part  of  the 

f>eriodic  medical  examination  ^ow  the 
evel  of  the  employee's  CdU,  Pj-M,  or 
CdB  to  be  in  excess  of  the  levels 
specified  in  paragraphs  (1)(3)  (ii)  or  (iii): 
or,  beginning  on  January  1, 1999,  in 
excess  of  the  levels  specified  in 
paragraphs  (1)(3)  (ii)  or  (iv)  of  this 
section,  the  employer  shall  take  the 
appropriate  actions  specified  in 
paragraphs  (l)(3)(ii)-(iv)  of  this  section, 
(v)  For  previously  exposed  employees 
under  paragraph  (l)(l)(i)(B)  of  this 
section: 

(A)  If  the  employee's  levels  of  CdU 
did  not  exceed  3  ^g/a  Cr,  CdB  did  not 
exceed  5  ^g/lwb,  and  ^-M  did  not 
exceed  300  ^g/g  Cr  in  the  initial 
biological  monitoring  tests,  and  if  the 
results  of  the  followup  biological 
monitoring  required  by  paragraph 
(l)(3)(i)(B)  of  this  section  one  year  after 
the  initial  examination  confirm  the 
previous  results,  the  employer  may 
discontinue  all  periodic  medical 
surveillance  for  that  employee. 

(B)  If  the  initial  biological  monitoring 
results  for  CdU,  Cdfi,  or  ^M  were  in 
excess  of  the  levels  specified  in 
paragraph  (l)(3)(i)  of  this  section,  but 
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subsequent  biological  monitoring  results 
required  by  paragraph  (l)(3)(iiHiv)  of 
this  section  show  that  the  employee's 
OiU  levels  no  longer  exceed  3  \ig/g  Cr, 
CdB  levels  no  longer  exceed  5  (ig/lwb, 
and  ^-M  levels  no  longer  exceed  300 
^g/g  Cr,  the  employer  shall  provide 
biological  monitoring  for  CdU.  CdB,  and 
^-M  one  year  after  these  most  recent 
biological  monitoring  results.  If  the 
results  of  the  followup  biological 
monitoring,  specified  in  this  paragraph, 
confirm  the  previous  results,  the 
employer  may  discontinue  all  periodic 
medical  surveillance  for  that  employee. 

(C)  However,  if  the  results  of  the 
follow-up  tests  specified  in  paragraph 
(l)(4)(v)(A)  or  (B)  of  this  section  indicate 
that  the  level  of  the  employee's  CdU, 
^M,  or  CdB  exceeds  these  same  levels, 
the  employer  is  required  to  provide 
annual  medical  examinations  in 
accordance  with  the  provisions  of 
paragraph  (I)(4)(ii)  of  this  section  until 
the  results  of  biological  monitoring  are 
consistently  below  these  levels  or  the 
examining  physician  determines  in  a 
written  medical  opinion  that  further 
medical  surveillance  is  not  required  to 
protect  the  employee's  health. 

(vi)  A  routine,  biennial  medical 
examination  is  not  required  to  be 
provided  in  accordance  with  paragraphs 
(l)(3)(i)  and  (1)(4)  of  this  section  if 
adequate  medical  records  show  that  the 
employee  has  been  examined  in 
accordance  with  the  requirements  of 
paragraph  (l)(4)(ii)  of  this  section  within 
the  past  12  months.  In  that  case,  such 
records  shallbe  maintained  by  the 
employer  as  part  of  the  employee's 
medical  record,  and  the  next  routine, 
periodic  medical  examination  shall  be 
made  available  to  the  employee  within 
two  years  of  the  previous  examination. 

(5)  Actions  triggered  by  medical 
examinations,  (i)  If  the  results  of  a 
medical  examination  carried  out  in 
accordance  with  this  section  indicate 
any  laboratory  or  clinical  finding 
consistent  with  cadmium  toxicity  that 
does  not  require  employer  action  under 
paragraph  (1)(2),  (3)  or  (4)  of  this  section, 
the  employer,  within  30  days,  shall 
reassess  the  employee's  occupational 
exposure  to  cadmium  and  take  the 
following  corrective  action  until  the 
physician  determines  they  are  no  longer 
necessary: 

(A)  Periodically  reassess:  The 
employee's  work  practices  and  personal 
hygiene;  the  employee's  respirator  use, 
if  any;  the  employee's  smoking  history 
and  status;  the  respiratory  protection 
program;  the  hygiene  facilities;  and  the  * 
maintenance  and  effectiveness  of  the 
relevant  engineering  controls; 

(B)  Within  30  days  after  the 
reassessment,  take  all  reasonable  steps 


to  corre  :t  the  deficiencies  found  in  the 
reassess  tnent  that  may  be  responsible 
for  the « mployee's  excess  exposure  to 
cadmiuin; 

(C)  Pi  3vide  semiannual  medical 
reexami  aations  to  evaluate  the  abnormal 
clinical  Bign(s)  of  cadmium  toxicity 
until  th#  results  are  normal  or  the 
employee  is  medically  removed;  and 

(D)  VWiere  the  results  of  tests  for  total 
proteins  in  urine  are  abnormal,  provide 
a  more  Retailed  medical  evaluation  of 
the  toxic  ejects  of  cadmium  on  the 
emplojrie's  renal  system. 

(6)  tmmination  for  respirator  use.  (i) 
To  determine  an  employee's  fitness  for 
respirator  use,  the  employer  shall 
provide  la  medical  examination  that 
include^  the  elements  specified  in 
paragraph  (l)(6)(i)  (AMD)  of  this 
section.  This  examination  shall  be 
provided  prior  to  the  employee's  being 
assigned  to  a  job  that  requires  the  use  of 
a  respirator  or  no  later  than  90  days  after 
this  section  goes  into  effect,  whichever 
date  is  later,  to  any  employee  without  a 
medicallexamination  within  the 
preceding  12  months  that  satisfies  the 
requirements  of  this  paragraph. 

lA)  A  (detailed  meoical  and  work 
history,  or  update  thereof,  with 
emphasis  on:  Past  exposure  to 
cadmium:  smoking  history  and  current 
status;  ally  history  of  renal, 
cardiovi  scular,  respiratory, 
hemato]  oietic,  and/or  musculoskeletal 
system  (  ysfunction;  a  description  of  the 
job  for  V  hich  the  respirator  is  required; 
and  questions  3-11  and  25-32  in 
appendi^  0  to  this  section; 

(B)  A  blood  pressure  test; 

(C)  Biological  monitoring  of  the 
employ0e's  levels  of  CdU,  CdB  and  Pa- 
M  in  accordance  with  the  requirements 
of  paragraph  (l)(2)(ii){B)  of  this  section, 
unless  such  results  already  have  been 
obtaine4  within  the  previous  12 
months;|and 

(D)  Ally  other  test  or  procedure  that 
the  examining  physician  deems 
appropnate. 

(ii)  After  reviewing  all  the  information 
obtained  from  the  medical  examination 
required  in  paragraph  (l)(6)(i)  of  this 
section,  the  physician  shall  determine 
whethenthe  employee  is  fit  to  wear  a 
respiratdr. 

(lii)  Whenever  an  employee  has 
exhibited  difficulty  in  breathing  during 
a  respir^or  fit  test  or  during  use  of  a 
respiratqr,  the  employer,  as  soon  as 
possible^  shall  provide  the  employee 
With  a  periodic  medical  examination  in 
accordance  with  paragraph  {l)(4)(ii)  of 
this  sect  on  to  determine  the  employee's 
fitness  t(  I  wear  a  respirator. 

(iv)  W  lere  the  results  of  the 
examina  tion  required  under  paragraph 
(l)(6)(i),  ii),  or  (iii)  of  this  section  are 


abnormal,  medical  limitation  or 
prohibition  of  respirator  use  shall  be 
considered.  If  the  employee  is  allowed 
to  wear  a  respirator,  the  employee's 
ability  to  continue  to  do  so  shall  be 
periodically  evaluated  by  a  physician. 

(7)  Emergency  examinations,  (i)  In 
addition  to  the  medical  surveillance 
required  in  paragraphs  (l)(2)-{6)  of  this 
section,  the  employer  shall  provide  a 
medical  examinaticHi  as  soon  as  possible 
to  any  employee  who  may  have  been 
acutely  exposed  to  cadmium  because  of 
an  emergency. 

(ii)  The  examination  shall  include  thd 
requirements  of  paragraph  (l)(4)(ii)  of 
this  section,  with  emphasis  on  the 
respiratory  system,  other  organ  systems 
considered  appropriate  by  the 
examining  physician,  and  symptoms  of 
acute  overexposure,  as  identified  in 
paragraphs  U  (B)(l)-{2)  and  IV  of 
appendix  A  to  this  section. 

(8)  Termination  of  employment 
examination,  (i)  At  termination  of 
employment,  the  employer  shall 
provide  a  medical  examination  in 
accordance  with  paragraph  (l)(4)(ii)  of 
this  section,  including  a  chest  X-ray,  to 
any  employee  to  whom  at  any  prior  time 
the  employer  was  required  to  provide 
medical  surveillance  uinder  paragraphs 
(l)(l)(i)  or  (1)(7)  of  this  section.  However, 
if  the  last  examination  satisfied  the 
requirements  of  paragraph  (l)(4)(ii)  of 
this  section  and  was  less  than  six 
months  prior  to  the  date  of  termination, 
no  further  examination  is  required 
unless  otherwise  specified  in 
paragraphs  (1)(3)  or  (1)(5)  of  this  section; 

(ii)  However,  for  employees  covered 
by  paragraph  (l)(l)(i)(B)  of  this  section, 
if  the  employer  has  discontinued  all 
periodic  medical  surveillance  under 
paragraph  (l)(4)(v)  of  this  section,  no 
termination  of  employment  medical 
examination  is  required. 

(9)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and 
appendices; 

(ii)  A  description  of  the  affected 
employee's  former,  current,  and 
anticipated  duties  as  they  relate  to  the 
employee's  occupational  exposure  to 
cadmium; 

(iii)  The  employee's  former,  current, 
and  anticipated  future  levels  of 
occupational  exposure  to  cadmium; 

(iv)  A  description  of  any  personal 
protective  equipment,  including 
respirators,  used  or  to  be  used  by  the 
employee,  including  when  and  for  how 
long  the  employee  has  used  that 
equipment;  and 
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(v)  relevant  results  of  previous 
biological  monitoring  and  medical 
examinations. 

(10)  Physician's  written  medical 
opinion,  (i)  The  employer  shall 
promptly  obtain  a  written,  signed 
medical  opinion  fix)m  the  examining 
physician  for  each  medical  examination 
performed  on  each  employee.  This, 
written  opinion  shall  contain: 

(A)  The  physician's  diagnosis  for  the 
employee; 

(B)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  condition(s)  that  would  place 
the  employee  at  increased  risk  of 
material  impairment  to  health  from 
further  exposure  to  cadmium,  including 
any  indications  of  potential  cadmium 
toxicity; 

(C)  The  results  of  any  biological  or 
other  testing  or  related  evaluations  that 
directly  assess  the  employee's 
absorption  of  cadmium; 

(D)  Any  recommended  removal  from, 
or  limitation  on  the  activities  or  duties 
of  the  employee  or  on  the  employee's 
use  of  personal  protective  equipment, 
such  as  respirators; 

(E)  A  statement  that  the  physician  has 
clearly  and  carefully  explained  to  the 
employee  the  results  of  the  medical 
examination,  including  all  biological 
monitoring  resiilts  and  any  medical 
conditions  related  to  cadmium  exposure 
that  require  further  evaluation  or 
treatment,  and  any  limitation  on  the 
employee's  diet  or  use  of  medications. 

(li)  Ine  employer  promptly  shall 
obtain  a  copy  of  the  results  of  any 
biological  monitoring  provided  by  an 
employer  to  an  employee  independently 
of  a  medical  examination  under 
paragraphs  (1)(2)  and  (1)(4)  of  this 
section,  and,  in  lieu  of  a  written  medical 
opinion,  an  explanation  sheet 
explaining  those  results. 

(iii)  The  employer  shall  instruct  the 
physician  not  to  reveal  orally  or  in  the 
written  medical  opinion  given  to  the 
employer  specific  findings  or  diagnoses 
unrelated  to  occupational  exposure  to 
cadmium. 

(11)  Medical  Removal  Protection 
(MRP)—{i)  General.  (A)  The  employer 
shall  temporarily  remove  an  employee 
from  work  where  there  is  excess 
exposure  to  cadmium  on  each  occasion 
that  medical  removal  is  required  under 
paragraph  (1)(3),  (1)(4),  or  (1)(6)  of  this 
section  and  on  each  occasion  that  a 
physician  determines  in  a  written 
medical  opinion  that  the  employee 
should  be  removed  from  such  exposure. 
The  physician's  determination  may  be 
based  on  biological  monitoring  results, 
inability  to  wear  a  respirator,  evidence 
of  illness,  other  signs  or  symptoms  of 
cadmium-related  dysfunction  or 


disease,  or  any  other  reason  deemed 
medically  sufficient  by  the  physician. 

(B)  The  employer  shall  medically 
remove  an  employee  in  accordance  with 
paragraph  (l)(ll)  of  this  section 
regardless  of  whether  at  the  time  of 
removal  a  job  is  available  Into  which  the 
removed  employee  may  be  transferred. 

(C)  Whenever  an  employee  is 
medically  removed  under  paragraph 
(1)(11)  of  this  section,  the  employer  shall 
transfer  the  removed  employee  to  a  fob 
where  the  exposure  to  cadmium  is 
within  the  permissible  levels  specified 
in  that  paragraph  as  soon  as  one 
becomes  available. 

P)  For  any  employee  who  is 
medically  removed  under  the  provisions 
of  paragraph  (l)(ll)(i)  of  this  section,  the 
employer  shall  provide  follow-up 
biological  monitoring  in  accordance 
with  (l)(2)(ii)(B)  of  this  section  at  least 
every  three  months  and  follow-up 
medical  examinations  semi-aimually  at 
least  every  six  months  until  in  a  written 
medical  opinion  the  examining 
physician  determines  that  either  the 
employee  may  be  returned  to  his/her 
former  job  status  as  specified  under 
paragraph  (l)(ll)(iv)-(v)  of  this  section 
or  the  employee  must  be  permanently 
removed  from  excess  cadmium 
exposure. 

(E)  The  employer  may  not  return  an 
employee  who  has  been  medically 
removed  for  any  reason  to  his/her 
former  job  status  until  a  physician 
determines  in  a  written  medical  opinion 
that  continued  medical  removal  is  no 
longer  necessary  to  protect  the 
emplovee's  health. 

(li)  Where  an  employee  is  found  unfit 
to  wear  a  respirator  under  paragraph 
(l)(6)(ii)  of  this  section,  the  employer 
shall  remove  the  employee  from  work 
where  exposure  to  cadmium  is  above 
the  PEL. 

(iii)  Where  removal  is  based  on  any 
reason  other  than  the  employee's 
inability  to  wear  a  respirator,  the 
employer  shall  remove  the  employee 
from  work  where  exposure  to  cadmium 
is  at  or  above  the  action  level. 

(iv)  Except  as  specified  in  paragraph 
(l)(ll)(v)  of  this  section,  no  employee 
who  was  removed  because  his/her  level 
of  CdU,  CdB  and/or  Pj-M  exceeded  the 
medical  removal  trigger  levels  in 
parap-aph  (1)(3)  or  (1)(4)  of  this  section 
may  be  returned  to  work  with  exposuire 
to  cadmium  at  or  above  the  action  level 
until  the  employee's  levels  of  CdU  fell 
to  or  below  3  ^g/g  Cr,  CdB  falls  to  or 
below  5  ^g/lwb,  and  ^-M  fells  to  or 
below  300  ^g/g  Cr. 

(v)  However,  when  in  the  examining 
physician's  opinion  continued  exposure 
to  cadmium  will  not  pose  an  increased 
risk  to  the  employee's  health  and  there 


are  special  circumstances  that  make 
continued  medical  removal  an 
inappropriate  remedy,  the  physician 
shall  fully  discuss  these  matters  with 
the  employee,  and  then  in  a  written 
determination  may  return  a  worker  to 
his/her  former  job  status  despite  what 
would  otherwise  be  unacceptably  hi^ 
biological  monitoring  results. 
Thereafter,  the  returned  employee  shall 
continue  to  be  provided  with  medical 
surveillance  as  if  he/she  were  still  on 
medical  removal  until  the  employee's 
levels  of  CdU  fall  to  or  below  3  ng/g  Cr, 
CdB  falls  to  or  below  5  ^g/lwb,  and  ^- 
M  fells  to  or  below  300  p^g  Cr. 

(vi)  Where  an  employer,  although  not 
required  by  paragraph  (l)(ll)(iHiii)  of 
this  section  to  do  so,  removes  an 
employee  from  exposure  to  cadmium  or 
otherwise  places  limitations  on  an 
employee  due  to  the  effects  of  cadmium 
exposure  on  the  employee's  medical 
condition,  the  employer  shall  provide 
the  same  medical  removal  protection 
benefits  to  that  employee  under 
paragraph  (1)(12)  of  this  section  as 
would  have  been  provided  had  the 
removal  been  required  under  paragraph 
(l)(ll)(i)-(iii)  of  this  section. 

(12)  Medical  Removal  Protection 
Benefits  (MRPB).  (i)  The  employer  shall 
provide  MRPB  for  up  to  a  maximum  of 
18  months  to  an  employee  each  time 
and  while  the  employee  is  temporarily 
medically  removed  under  paragraph 
(1)(11)  of  this  section. 

(ii)  For  purposes  of  this  section,  the 
requirement  that  the  employer  provide 
MRPB  means  that  the  employer  shall 
maintain  the  total  normal  earnings, 
seniority,  and  all  other  employee  rights 
and  benefits  of  the  removed  employee, 
including  the  employee's  right  to  his/ 
her  former  job  status,  as  if  the  employee 
had  not  been  removed  from  the 
employee's  job  or  otherwise  medically 
limited. 

(iii)  Where,  after  18  months  on 
medical  removal  because  of  elevated 
biological  monitoring  results,  the 
employee's  monitoring  results  have  not 
declined  to  a  low  enough  level  to  permit 
the  employee  to  be  returned  to  his/her 
foriner  job  status: 

(A)  The  employer  shall  make 
available  to  the  employee  a  medical 
examination  pursuant  to  this  section  in 
order  to  obtain  a  final  medical 
determination  as  to  whether  the 
employee  may  be  returned  to  his/her 
former  job  status  or  must  be 
permanently  removed  from  excess 
cadmium  exposure;  and 

(B)  The  employer  shall  assure  that  the 
final  medical  determination  indicates 
whether  the  employee  may  be  returned 
to  his/her  former  job  status  and  what 
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steps,  if  any,  should  be  taken  to  project 
the  employee's  health. 

(iv)  The  employer  may  condition  the 
provision  of  MRPB  upon  the  employee's 
participation  in  medical  surveillance 
provided  in  accordance  with  this 
section. 

(13)  Multiple  physician  review,  (i)  If 
the  employer  selects  the  initial 
physician  to  conduct  any  medical 
examination  or  consultation  provided  to 
an  employee  under  this  section,  the 
eipployee  may  designate  a  second 
physician  to: 

(A)  Review  any  findings, 
determinations,  or  recornmendations  of 
the  initial  physician;  and 

(B)  Conduct  such  examinations, 
consultations,  and  laboratory  tests  as  the 
second  physician  deems  necessary  to 
facilitate  this  review. 

(ii)  The  employer  shall  promptly 
notify  an  employee  of.the  right  to  seek 
a  second  medical  opinion  after  each 
occasion  that  an  initial  physician 
provided  by  the  employer  conducts  a 
medical  examination  or  consultation 
pursuant  to  this  section.  The  employer 
may  condition  its  participation  in,  and 
payment  for,  multiple  physician  review 
upon  the  employee  doing  the  following 
within  fifteen  (15)  days  after  receipt  of 
this  notice,  or  receipt  of  the  initial 
physician's  written  opinion,  whichever 
is  later; 

(A)  Informing  the  employer  that  he  or 
she  intends  to  seek  a  medical  opinion; 
and 

(B)  Initiating  steps  to  make  an 
appointment  with  a  second  physician. 

(iii)  If  the  findings,  determinations,  or 
recommendations  of  the  second 
physician  differ  from  those  of  the  initial 
physician,  then  the  employer  and  the 
employee  shall  assure  that  efforts  are 
made  for  the  two  physicians  to  resolve 
any  disagreement. 

(iv)  If  the  two  physicians  have  been 
unable  to  quickly  resolve  their 
disagreement,  then  the  employer  and 
the  employee,  through  their  respective 
physicians,  shall  designate  a  third 
physician  to: 

(A)  Review  any  findings, 
determinations,  or  recommendations  of 
the  other  two  physicians;  and 

(B)  Conduct  such  examinations, 
consultations,  laboratory  tests,  and 
discussions  with  the  other  two 
physicians  as  the  third  physician  deems 
necessary  to  resolve  the  disagreement 
among  them. 

(v)  The  employer  shall  act 
consistently  with  the  findings, 
determinations,  and  recommendations 
of  the  third  physician,  luiless  the 
employer  and  the  employee  reach  an 
agreement  that  is  consistent  with  the 


recommendations  of  at  least  one  of  the 
other  two  physicians. 

(14)  Ai  emate  physician 
determin  ition.  "The  employer  and  an 
employei  i  or  designated  employee 
represent  ative  may  agree  upon  the  use 
of  any  all  emate  form  of  physician 
determin  ition  in  lieu  of  the  multiple 
physiciai  i  review  provided  by  paragraph 
(1)(13)  of  this  section,  so  long  as  the 
altemati>  e  is  expeditious  and  at  least  as 
protectiv  >  of  the  employee. 

(15)  In  brmation  the  employer  must 
provide  t  ie  employee.  Ti)  The  employer 
shall  pro  dde  a  copy  of  the  physician's 
written  n  edical  opinion  to  the 
examinee  employee  within  two  weeks 
after  rece  ipt  thereof. 

(ii)  Tha  employer  shall  provide  the 
employe^  with  a  copy  of  the  employee's 
biologica  monitoring  results  and  an 
explanat  on  sheet  explaining  the  results 
within  tv  o  weeks  after  receipt  thereof. 

(iii)  Wi  thin  30  days  after  a  request  by 
an  emplc  yee,  the  employer  shall 
provide  t  le  employee  with  the 
information  the  employer  is  required  to 
provide  tpe  examining  physician  under 
paragraph  (1)(9)  of  this  section. 

(16)  Reporting.  In  addition  to  other 
medical  i  vents  that  are  required  to  be 
reported  m  the  OSHA  Form  No.  200. 
the  empli  )yer  shall  report  any  abnormal 
.conditioi  or  disorder  caused  by 
occupati<  mal  exposure  to  cadmium 
associate  1  with  employment  as 
specified  in  Chapter  (V)(E)  of  the 
Reportini ;  Guidelines  for  Occupational 
Injuries  a  nd  Illnesses. 

(m)  Co  nmunication  of  cadmium 
hazards  i  o  emp7oyees— (1)  General.  In 
commun  cations  concerning  cadmium 
hazards,  employers  shall  comply  with 
the  requirements  of  OSHA's  Hazard 
Communication  Standard.  29  CFR 
1910. 120|).  including  but  not  limited  to 
the  requirements  concerning  warning 
signs  and  labels,  material  safety  data 
sheets  (N^SDS),  and  employee 
informaUpn  and  training.  In  addition, 
employes  shall  comply  with  the 
following  requirements: 

(2)  Wai/i/ng  signs,  (i)  Warning  signs 
shall  be  drovided  and  displayed  in 
regulated  areas.  In  addition,  warning 
signs  shall  be  posted  at  all  approaches 
to  regulated  areas  so  that  an  employee 
may  readithe  signs  and  take  necessary 
protective  steps  before  entering  the  area. 

(ii)  Warning  signs  required  by 
paragrapli  (m){2)(i)  of  this  section  shall 
bear  the  iiUowing  information: 

DANGER 

CADMIUM 

CANCER  HAZARD 

CAN  CAUfeE  LUNG  AND  KIDNEY  DISEASE 

AUTHOREED  PERSONNEL  ONLY 

RESPIRA-IORS  REQUIRED  IN  THIS  AREA 


(iii)  The  employer  shall  assure  that 
signs  required  by  this  paragraph  are 
illuminated,  cleaned,  and  maintained  as 
necessary  so  that  the  legend  is  readily 
visible. 

(3)  Warning  labels,  (i)  Shipping  and 
storage  containers  containing  cadmiimi. 
cadmium  compounds,  or  cadmium 
contaminated  clothing,  equipment, 
waste,  scrap,  or  debris  shall  bear 
appropriate  warning  labels,  as  specified 
in  paragraph  (m)(3)(ii)  of  this  section. 

(ii)  The  warning  labels  shall  include 
at  least  the  following  information: 

DANGER 

CONTAINS  CADMIUM 

CANCER  HAZARD 

AVOID  CREATING  DUST 

CAN  CAUSE  LUNG  AND  KIDNEY  DISEASE 

(iii)  Where  feasible,  installed 
cadmium  products  shall  have  a  visible 
label  or  other  indication  that  cadmium 
is  present. 

(4)  Employee  information  and 
training,  (i)  The  employer  shall  institute 
a  training  program  for  all  employees 
who  are  potentially  exposed  to 
cadmium,  assure  employee 
participation  in  the  program,  and 
maintain  a  record  of  the  contents  of 
such  prograrn. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  to  a 
job  involving  potential  exposure  to 
cadmium  and  at  least  annually 
thereafter. 

(iii)  The  employer  shall  make  the 
training  program  understandable  to  the 
employee  and  shall  assure  that  each 
employee  is  informed  of  the  following: 

(A)  "The  health  hazards  associated 
with  cadmium  exposure,  with  special 
attention  to  the  information 
incorporated  in  appendix  A  to  this 
section; 

(B)  The  quantity,  location,  manner  of 
use,  release,  and  storage  of  cadmium  in 
the  workplace  and  the  specific  nature  of 
operations  that  could  result  in  exposure 
to  cadmium,  especially  exposures  above 
the  PEL; 

(C)  The  engineering  controls  and  work 
practices  associated  with  the  employee's 
job  assignment; 

(D)  The  measures  employees  can  take 
to  protect  themselves  from  exposure  to 
cadmium,  including  modification  of 
such  habits  as  smoking  and  personal 
hygiene,  and  specific  procedures  the 
employer  has  implemented  to  protect 
employees  from  exposure  to  cadmium 
such  as  appropriate  work  practices, 
emergency  procedures,  and  the 
provision  of  personal  protective 
equipment; 

(E)  The  purpose,  proper  selection, 
fitting,  proper  use,  and  limitations  of 
respirators  and  protective  clothing; 
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(F)  The  purpose  and  a  description  of 
the  medical  surveillance  program 
reouired  by  paragraph  (1)  of  dds  section; 

(G)  The  contents  of  this  section  and 
its  appendices;  and 

(m)  The  employee's  rights  of  access  to 
records  under  §  1915.1120  (e)  and  (g). 

(iv)  Additional  access  to  information 
and  training  program  and  materials. 

(A)  The  employer  shall  make  a  copy 
of  this  section  and  its  appendices 
readily  available  without  cost  to  all 
affected  employees  and  shall  provide  a 
copy  if  requested. 

IB)  The  employer  shall  provide  to  the 
Assistant  Secretary  or  the  Director,  upon 
request,  all  materials  relating  to  the 
employee  information  and  the  training 
program. 

(n)  Recordkeeping — (1)  Exposure 
monitoring,  (i)  "The  employer  shall 
establish  and  keep  an  accurate  record  of 
all  air  monitoring  for  cadmium  in  the 
workplace. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  monitoring  date,  duration, 
and  results  in  terms  of  an  8-hour  TWA 
of  each  sample  taken; 

(B)  The  name,  social  security  number, 
and  job  classification  of  the  employees 
monitored  and  of  all  other  employees 
whose  exposures  the  monitoring  is 
intended  to  represent; 

(C)  A  description  of  the  sampling  and 
analytical  methods  used  and  evidence 
of  their  accuracy; 

(D)  The  type  of  respiratory  protective 
device,  if  any,  worn  by  the  monitored 
employee; 

(E)  A  notation  of  any  other  conditions 
that  might  have  affected  the  monitoring 
results. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  thirty  (30)  years,  in 
accordance  with  §  1915.1120  of  this 
part. 

(2)  Objective  data  for  exemption  from 
requirement  for  initial  monitoring,  (i) 
For  purposes  of  this  section,  objective 
data  are  information  demonstrating  that 
a  particular  product  or  material 
containing  cadmium  or  a  specific 
process,  operation,  or  activity  involving 
cadmium  cannot  release  dust  or  fumes 
in  concentrations  at  or  above  the  action 
level  even  under  the  worst-case  release 
conditions.  Objective  data  can  be 
obtained  ft'om  an  industry-wide  study  or 
from  laboratory  product  test  results  from 
manufacturers  of  cadmium-containing 
products  or  materials.  The  data  the 
employer  uses  from  an  industry-wide 
survey  must  be  obtained  under 
workplace  conditions  closely 
resembling  the  processes,  types  of 
material,  control  methods,  work 
practices  and  environmental  conditions 
in  the  employer's  current  operations. 


(ii)  The  employer  shall  establish  and 
maintain  a  record  of  the  objective  data 
for  at  least  30  years. 

(3)  Medical  surveillance,  (i)  The 
employer  shall  estabUsh  and  maintain 
an  accurate  record  for  each  employee 
covered  by  medical  suurveillance  under 
paraeraph  (l)(l)(i)  of  this  section. 

(iij  The  record  shall  include  at  least 
the  following  information  about  the 
employee: 

(A)  Name,  social  security  number,  and 
description  of  the  duties; 

(B)  A  copy  of  the  physician's  written 
opinions  and  an  explanation  sheet  for 
biological  monitoring  results; 

(C)  A  copy  of  the  medical  history,  and 
the  results  of  any  physical  examination 
and  all  test  results  that  are  required  to 
be  provided  by  this  section,  including 
biological  tests,  X-rays,  pulmonary 
function  tests,  etc.,  or  that  have  been 
obtained  to  further  evaluate  any 
condition  that  might  be  related  to 
cadmium  exposure; 

(D)  The  employee's  medical 
symptoms  that  might  be  related  to 
exposure  to  cadmium;  and 

lE)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
parap-aph  (l)(9)(ii)-<v)  of  this  secUon. 

(iii)  The  employer  shall  assure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  §  1915.1120  of 
this  part. 

(4)  Training.  The  employer  shall 
certify  that  employees  have  been  trained 
by  preparing  a  certification  record 
which  includes  the  identity  of  the 
person  trained,  the  signature  of  the 
employer  or  the  person  who  conducted 
the  training,  and  the  date  the  training 
was  completed.  The  certification 
records  shall  be  prepared  at  the 
completion  of  training  and  shall  be 
maintained  on  file  for  one  (1)  year 
beyond  the  date  of  training  of  that 
employee. 

(5)  Availability,  (i)  Except  as 
otherwise  provided  for  in  this  section, 
access  to  all  records  required  to  be 
maintained  by  paragraphs  (n)(l)-(4)  of 
this  section  shall  be  in  accordance  with 
the  provisions  of  §1915.1120  of  this 
part. 

(ii)  Within  15  days  after  a  request,  the 
employer  shall  make  an  employee's 
medical  records  required  to  be  kept  by 
paragraph  (n)(3)  of  this  section  available 
for  examination  and  copying  to  the 
subject  employee,  to  designated 
representatives,  to  anyone  having  the 
specific  written  consent  of  the  subject 
employee,  and  after  the  employee's 
death  or  incapacitation,  to  the    ■ 
employee's  family  members. 

(6)  transfer  of  records.  Whenever  an 
employer  ceases  to  do  business  and 


there  is  no  successor  employer  to 
receive  and  retain  records  for  the 
prescribed  period  or  the  employer 
intends  to  dispose  of  any  records 
required  to  be  preserved  for  at  least  30 
years,  the  employer  shall  comply  with 
the  requirements  concerning  transfer  of 
records  set  forth  in  $  1915.1120(h)  of 
this  part. 

(o)  Observation  of  monitoring— {I) 
Employee  observation.  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  cadmium. 

(2)  Observation  procedures.  When 
observation  of  monitoring  requires  entry 
into  an  area  where  the  use  of  protective 
clothing  or  eouipment  is  required,  the 
employer  shall  provide  the  observer 
with  that  clothing  and  equipment  and 
shall  assure  that  the  observer  uses  such 
clothing  and  equipment  and  complies 
with  all  other  applicable  safety  and 
health  procedures. 

(p)  Dates— (\)  Effective  date.  This 
section  shall  become  effective  December 
14,  1992. 

(2)  Start-up  dates.  All  obligations  of 
this  section  commence  on  the  effective 
date  except  as  follows: 

(i)  Exposure  monitoring.  Except  for 
small  businesses  (nineteen  (19)  or  fewer 
employees),  initial  monitoring  required 
by  paragraph  (d)(2)  of  this  section  shall 
be  completed  as  soon  as  possible  and  in 
any  event  no  later  than  February  12, 
1993.  For  small  businesses,  initial 
monitoring  required  by  paragraph  (d)(2) 
of  this  section  shall  be  completed  as 
soon  as  possible  and  in  any  event  no 
later  than  April  14. 1993. 

(ii)  Regulated  areas.  Except  for  small 
business,  defined  under  paragraph 
(p)(2)(i)  of  this  section,  regulated  areas 
required  to  be  established  by  paragraph 
(e)  of  this  section  shall  be  set  up  as  soon 
as  possible  after  the  results  of  exposure 
monitoring  are  known  and  in  any  event 
no  later  than  March  15,  1993.  For  small 
businesses,  regulated  areas  required  to 
be  estabUshed  by  paragraph  (e)  of  this 
section  shall  be  set  up  as  soon  as 
possible  after  the  results  of  exposure 
monitoring  are  known  and  in  any  event 
no  later  than  May  14,  1993. 

(iii)  Respiratory  protection.  Except  for 
small  businesses,  defined  under 
paragraph  (p)(2)(i)  of  this  section, 
respiratory  protection  required  by 
paragraph  (g)  of  this  section  shall  be 
provided  as  soon  as  possible  and  in  any 
event  no  later  than  90  days  after  the 
effective  date  of  this  section.  For  small 
businesses,  respiratory  protection 
required  by  paragraph  (g)  of  this  section 
shall  be  provided  as  soon  as  possible 
and  in  any  event  no  later  than  March  15. 
1993. 
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(iv)  Compliance  progmm.  Written 
compliance  programs  required  by 
paragraph  (f)(2)  of  this  section  shall  be 
completed  and  available  for  inspection 
and  copying  as  soon  as  possible  and  in 
any  event  no  later  than  December  14. 
1993. 

(v)  Methods  of  compliance.  The 
engineering  controls  required  by 
paragraph  (f)(1)  of  this  section  shall  be 
implemented  as  soon  as  possible  and  in 
any  event  no  later  than  December  14, 
1994 .  Work  practice  controls  shall  be 
implemented  as  soon  as  possible.  Work 
practice  controls  that  are  directly  related 
to  engineering  controls  to  be 
implemented  In  accordance  with  the 
compliance  plan  shall  be  implemented 
as  soon  as  possible  after  such 
engineering  controls  are  implemented. 

(vi)  Hygiene  and  lunchroom  facilities. 
(A)  Handwashing  facilities,  permanent 
or  temporary,  shall  be  provided  in 
accordance  with  29  CFR  1910.141  (d)(1) 
and  (2)  as  soon  as  possible  and  in  any 
event  no  later  than  February  12, 1993. 

(6)  Change  rooms,  showers,  and 
lunchroom  facilities  shall  be  completed 
as  soon  as  possible  and  in  any  event  no 
later  than  December  14, 1993. 

(vii)  Employee  information  and 
training.  Except  for  small  businesses, 
defined  under  paragraph  (p)(2)(i)  of  this 
section,  employee  information  and 
training  required  by  paragraph  (m)(4)  of 
this  section  shall  be  provided  as  soon  as 
possible  and  in  any  event  no  later  than 
March  15. 1993.  For  small  businesses, 
employee  information  and  training 
required  by  paragraph  (m)(4)  of  this 
standard  shall  be  provided  tts  soon  as 
possible  and  in  any  event  no  later  than 
June  14. 1993. 

(viii)  Medical  surveillance.  Except  for 
small  businesses,  defined  imder 
paragraph  (p)(2)(i)  of  this  section,  initial 
medical  examinations  required  by 
paragraph  (1)  of  this  section  shall  be 
provided  as  soon  as  possible  and  in  any 
event  no  later  than  March  15, 1993.  For 
small  businesses,  initial  medical 
examinations  required  by  paragraph  (1) 
of  this  section  shall  be  provided  as  soon 
as  possible  and  in  any  event  no  later 
thaii  June  14. 1993. 

(q)  Appendices.  (1)  Appendix  C  to 
this  section  is  incorporated  as  part  of 
this  section,  and  compliance  with  its 
contents  is  mandatory. 

(2)  Except  where  portions  of 
appendices  A.  B,  D,  E,  and  F  to  this 
section  are  expressly  incorporated  in 
requirements  of  this  section,  these 
appendices  are  purely  informational 
and  are  not  intended  to  create  any 
additional  obligations  not  otherwise 
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to  detract  from  any  existing 
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imposed  oi 
obligations  I 

Appendix 
SaCstyDaU 

Cadmium 

I.  Sub«taac8iJdeaUficaUoa 

A.  Substaace:  Cadmium. 

B.  8-Hour.  Time-weightad-average. 
Permissible  Exposure  Limit  (TWA  PEL): 

1.  TWA  P^L:  Five  micrograms  of  cadmium 
per  cubic  m^ar  of  air  5  Mg/m^,  time-weighted 
average  (tWa)  for  an  8-hour  worlulay. 

C  Appeannce:  Cadmium  metal — soft 
blue-white,  (nalleable,  lustrous  metal  or 
grayish-white  powder.  Some  cadmium 
compounds  knay  also  appear  as  a  brown, 
yellow,  or  red  powdery  substance. 

IL  Health  Hazard  Data 

A.  Routes  pf  Exposure.  Cadmium  can  cause 
local  skin  or  eye  irritation.  Cadmium  can 
affect  your  health  if  you  inhale  it  or  if  you 
swallow  It 

B.  Effects  of  Overexposure. 

1.  Short-term  (acute)  exposure:  Cadmium  is 
much  more  dangerous  by  Inhalation  than  by 
Ingestion.  H  igh  exposures  to  cadmium  that 
may  be  imn  ediately  dangerous  to  life  or 
health  occui  in  jobs  where  workers  handle 
large  quantities  of  cadmium  dust  or  fume; 
beat  cadmium -containing  compounds  or 
cadmium-coated  surfoces;  weld  with 
cadmium  solders  or  cut  cadmium-containing 
materials  such  as  bolts. 

2.  Severe  exposure  may  occur  before 
symptoms  abpear.  Early  symptoms  may 
include  mil^  irritation  of  the  upper 
respiratory  ^ct,  a  sensation  of  constriction 
of  the  throat,  a  metallic  taste  and/or  a  cough. 
A  period  of  1-10  hours  may  precede  the 
onset  of  rapidly  progressing  shortness  of 
breath,  che^  pain,  and  flu-like  symptoms 
with  weakness,  fever,  headache,  chills, 
sweating  and  muscular  paia  Acute 
pulmonary  ^dema  usually  develops  within 
24  hours  and  reaches  a  maximum  by  three 
days.  If  dea^  from  asphyxia  does  not  occur, 
symptoms  i|iay  resolve  within  a  week. 

3.  Long-t^m  (chronic)  exposure.  Repeated 
or  long-tnn  exposure  to  cadmium,  even  at 
relatively  low  concentrations,  may  result  in 
kidney  daniage  and  an  increased  risk  of 
cancer  of  the  lung  and  of  the  prostate. 

C  Emergency  First  Aid  Procedures. 

1.  Eye  exposure:  Direct  contact  may  cause 
redness  or  {^in.  Wash  eyes  immediately  with 
large  amouats  of  water,  lifting  the  upper  and 
lower  eyelifs.  Get  medical  attention 
inunediately. 

2.  Skin  exposure:  Direct  contact  may  result 
In  irritatioa  Remove  contaminated  clothing 
and  shoes  immediately.  Wash  affected  area 
with  soap  or  mild  detergent  and  large 
amounts  of  nvater.  Get  medical  attention 
immediatelL. 

3.  Ingestion:  Ingestion  may  result  in 
vomiting,  apdominal  pain,  nausea,  diarrhea, 
headache  ahd  sore  throat.  Treatment  for 
symptoms  ciust  be  administered  by  medical 
personnel.  Under  no  circumstances  should 
the  employer  allow  any  f>erson  whom  he 
retains,  employs,  supervises  or  controls  to 
engage  in  therapeutic  chel^tiozL  Such 
treatment  i  likely  to  translocate  cadmium 


from  pulmonary  or  other  tissue  to  renal 
tissue.  Get  medical  attention  Immediately. 

4.  Inhalation:  If  large  amounts  of  cadmium 
are  inhaled,  the  exposed  person  must  be 
moved  to  fresh  air  at  once.  If  breathing  ha& 
stopped,  perfom  cardiopulmonary 
resuscitation.  Administer  oxygen  if  availatile. 
Keep  the  affiected  person  warm  and  at  test 
Get  medical  attention  immediately. 

5.  Rescue:  Move  the  affected  person  from 
the  hazardous  exposiue.  If  the  exposed 
person  has  been  overcome,  attempt  rescue 
only  after  notifying  at  least  one  other  person 
of  the  emergency  and  putUng  into  effect 
established  emergency  procedures.  Do  not 
become  a  casualty  yourself!  Understand  your 
emergency  rescue  procedures  and  know  the 
location  of  the  emergency  equipment  before 
the  need  arises. 

m.  Employee  Information 

A.  Protective  Clothing  and  Equipment 

1.  Respirators:  You  may  be  required  to 
wear  a  respirator  for  non-routine  activities;  in 
emergencies;  while  your  employer  is  in  the 
process  of  reducing  cadmium  exposures 
through  engineering  controls:  and  where 
engineering  controls  are  not  feasible.  If 
respirators  are  worn  in  the  future,  they  must 
have  a  joint  Mine  Safety  and  Health 
Administration  (MSHA)  and  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH)  label  of  approval  Cadmium  does 
not  have  a  detectable  odor  except  at  levels 
well  above  the  permissible  exposure  limits. 
If  you  can  smell  cadmium  while  wearing  a 
respirator,  proceed  immediately  to  fresh  air. 
If  you  experience  difficulty  breathing  while 
wearing  a  respirator,  tell  your  employer. 

2.  Protective  Clothing;  You  may  be 
required  to  wear  impermeable  clothing, 
gloves,  foot  gear,  a  &ice  shield,  or  other 
appropriate  protective  clothing  to  prevent 
skin  contact  with  cadmium.  Where  protecUve 
clothing  is  required,  your  employer  must 
provide  clean  garments  to  you  as  necessary 
to  assure  that  the  clothing  protects  you 
adequately.  The  employer  must  replace  or 
repair  protective  clothing  that  has  become 
torn  or  otherwise  damaged. 

3.  Eye  Protection:  You  may  be  required  to 
wear  splash-proof  or  dust  resistant  goggles  to 
prevent  eye  contact  with  cadmium. 

B.  Employer  Requirements. 

1.  Medical:  If  you  are  exposed  to  cadmiiun 
at  or  above  the  action  level,  your  employer 

is  required  to  provide  a  medical  examination, 
laboratory  tests  and  a  medical  history 
according  to  the  medical  surveillance 
provisions  under  paragraph  (1)  of  this 
standard.  (See  summary  chart  and  tables  in 
this  appendix  A.)  These  tests  shall  be 
provided  without  cost  to  you.  In  addition,  if 
you  are  accidentally  exposed  to  cadmium 
under  conditions  known  or  suspected  to 
constitute  toxic  exposure  to  cadmium,  your 
employer  is  required  to  make  special  tests 
ax'ailable  to  you. 

2.  Access  to  Records:  All  medical  records 
are  kept  strictly  confidential.  You  or  your 
representative  are  entitled  to  see  the  records 
of  measurements  of  your  exposure  to 
cadmium.  Your  medical  examination  records 
can  be  furnished  to  your  personal  physician 
or  designated  representative  upon  request  by 
you  to  your  employer. 
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3.  Observation  of  Monitoring:  Your 
employer  is  required  to  perform 
measurements  that  are  representative  of  your 
exposure  to  cadmium  and  you  or  your 
designated  representative  are  entitled  to 
observe  the  monitoring  procedure.  You  are 
entitled  to  observe  the  steps  taken  in  the 
measurement  procedure,  and  to  record  the 
results  obtained.  When  the  monitoring 
procedure  is  taking  place  in  an  area  where 
respirators  or  personal  protective  clothing 
and  equipment  are  required  to  be  worn,  you 
or  your  representative  must  also  be  provided 
with,  and  must  wear  the  protective  clothing 
and  equipment. 

C.  Employee  Requirements. — You  will  not 
be  able  to  smoke,  eat,  drink,  chew  gum  or 
tobacco,  or  apply  cosmetics  while  working 
with  cadmium  in  regulated  areas.  You  will 
also  not  be  able  to  carry  or  store  tobacco 
products,  gum.  food,  drinks  or  cosmetics  in 
regulated  areas  because  these  products  easily 
become  contaminated  with  cadmium  from 
the  workplace  and  can  therefore  create 
another  source  of  unnecessary  cadmium 
exposure. 

Some  workers  will  have  to  change  out  of 
work  clothes  and  shower  at  the  end  of  the 
day.  as  part  of  their  workday,  in  order  to 
wash  cadmium  from  skin  and  hair. 
Handwashing  and  cadmium-free  eating 
facilities  shall  be  provided  by  the  employer 
and  proper  hygiene  should  always  be 
performed  before  eating.  It  is  also 
recommended  that  you  do  not  smoke  or  use 
tobacco  products,  because  among  other 
things,  they  naturally  contain  cadmium.  For 
further  information,  read  the  labeling  on  sucfi 
products. 

IV  Physician  Information 

A.  Introduction.— The  medical  surveillance 
provisions  of  paragraph  (1)  generally  are 
aimed  at  accomplishing  three  main 
interrelated  purposes:  First,  identifying 
employees  at  higher  risk  of  adverse  health 
effects  from  excess,  chronic  exposure  to 
cadmium;  second,  preventing  cadmium- 
induced  disease;  and  third,  detecting  and 
minimizing  existing  cadmium-induced 
disease.  The  core  of  medical  surveillance  in 
this  standard  is  the  early  and  periodic 
monitoring  of  the  employee's  biological 
indicators  of:  (a)  Recent  exposure  to 
cadmium;  (b)  cadmium  body  burden;  and  (c) 
potential  and  actual  kidney  damage 
associated  with  exposure  to  cadmium. 

The  main  adverse  health  effects  associated 
with  cadmium  overexposure  are  lung  cancer 
and  kidney  dysfunction.  It  is  not  yet  known 
how  to  adequately  biologically*ionitor 
human  beings  to  specifically  prevent 
cadmium-induced  lung  cancer.  By  contrast, 
the  kidney  can  be  monitored  to  provide 
prevention  and  early  detection  of  cadmium- 
induced  kidney  damage.  Since,  for  non- 
carcinogenic  effects,  the  kidney  is  considered 
the  primary  target  organ  of  chronic  exposure 
to  cadmium,  the  medical  surveillance 
provisions  of  this  standard  effectively  focus 
on  cadmium-induced  kidney  disease.  Within 
that  focnis,  the  aim,  where  possible,  is  to 
prevent  the  onset  of  such  disease  and,  where 
necessary,  to  minimize  such  disease  as  may 
already  exist.  The  by-products  of  successful 
prevention  of  kidney  disease  are  anticipated 


to  be  the  reduction  and  prevention  of  other 
cadmium-induced  diseases. 

B.  Health  Effects.— The  major  health  effects 
associated  with  cadmium  overexposure  are 
described  below. 

1.  Kidney:  The  most  prevalent  non- 
malignant  disease  observed  among  workers 
chronically  exposed  to  cadmium  is  kidney 
dysfunction.  Initially,  such  dysfunction  is 
manifested  as  proteinuria.  The  proteinuria 
associated  with  cadmium  expostue  is  most 
commonly  characterized  by  excretion  of  low- 
molecular  weight  proteins  (15.000  to  40.000 
MW)  accompanied  by  loss  of  electrolytes, 
uric  acid,  calcium,  amino  acids,  and 
phosphate.  The  compounds  commonly 
excreted  include:  beta-2-microglobulin  (Pj- 
M),  retinol  binding  protein  (RBP), 
immunoglobulin  light  chains,  and  lysozyme. 
Excretion  of  low  molecular  weight  proteins 
are  characteristic  of  damage  to  the  proximal 
tubules  of  the  kidney  (Iwao  et  al.,  1980). 

It  has  also  been  observed  that  exposure  to 
cadmium  may  lead  to  urinary  excretion  of 
high-molecular  weight  proteins  such  as 
albumin,  immunoglobulin  G,  and 
glycoproteins  (Ex.  29).  Excretion  of  high- 
molecular  weight  proteins  is  typically 
indicative  of  damage  to  the  glomeruli  of  the 
kidney.  Bernard  et  al.,  (1979)  suggest  that 
damage  to  the  glomeruli  and  damage  to  the 
proximal  tubules  of  the  kidney  may  both  be 
linked  to  cadmium  exposure  but  they  may 
occur  independently  of  each  other. 

Several  studies  indicate  that  the  onset  of 
|ow-molecular  weight  proteinuria  is  a  sign  of 
irreversible  kidney  damage  (Friberg  et  al., 
1974;  Roels  ef  al..  1982;  Piscator  1984; 
Elinder  et  aJ..  1985;  Smith  ef  al.,  1986). 
Above  specific  levels  of  Pj-M  associated  with 
cadmium  exposure  it  is  unlikely  that  P2-M 
levels  return  to  normal  even  when  cadmium 
exposure  is  eliminated  by  removal  of  the 
individual  from  the  cadmium  work 
environment  (Friberg,  Ex.  29. 1990). 

Some  studies  indicate  that  such 
proteinuria  may  be  progressive;  levels  of  p;- 
M  obser\ed  in  the  urine  increase  with  time 
even  after  cadmium  exposure  has  ceased. 
See,  for  example,  Elinder  et  al.,  1985.  Such 
observations,  however,  are  not  universal,  and 
it  has  been  suggested  that  studies  in  which 
proteinuria  has  not  been  observed  to  progress 
may  not  have  tracked  patients  for  a 
sufficiently  long  time  interval  (Jarup,  Ex.  8- 
661). 

When  cadmium  exposure  continues  after 
the  onset  of  proteinuria,  chronic 
nephrotoxicity  may  occur  (Friberg,  Ex.  29). 
Uremia  results  from  the  inability  of  the 
glomerulus  to  adequately  filler  blood.  This 
leads  to  severe  disturbance  of  electrolyte 
concentrations  and  may  lead  to  various 
clinical  complications  including  kidney 
stones  (L-140-50). 

After  prolonged  exposure  to  cadmium, 
glomerular  proteinuria,  glucosuria, 
aminoaciduria,  phosphaturia,  and 
hypercalciuria  may  develop  (Exs.  8-86,  4-28. 
14-18).  Phosphate,  calcium,  glucose,  and 
amino  acids  are  essential  to  life,  and  under 
normal  conditions,  their  excretion  should  be 
regulated  by  the  kidney.  Once  low  molecular 
weight  proteinuria  has  developed,  these 
elements  dissipate  from  the  human  body. 
Loss  of  glomerular  function  may  also  occur, 


maniliBsted  by  decreased  glomerular  filtration 
rate  and  increased  senmi  creatinine.  Severe 
cadmium-induced  renal  damage  may 
eventually  develop  into  chronic  renal  failure 
and  uremia  (Ex.  55). 

Studies  in  which  animals  are  chronically 
exposed  to  cadmium  confirm  the  renal  effects 
observed  in  humans  (Friberg  ef  al.,  1986). 
Animal  studies  also  confirm  problems  with 
calcium  metabolism  and  related  skeletal 
effects  which  have  been  observed  among 
humans  exposed  to  cadmium  in  addition  to 
the  renal  effiects.  Other  effects  conmionly 
reported  in  chronic  animal  studies  include 
anemia,  changes  in  liver  morphology, 
immunosuppression  and  hypertension.  Some 
of  these  effects  may  be  associated  with  co- 
factors.  Hypertension,  for  example,  appears 
to  be  associated  with  diet  as  well  as  cadmium 
exposure.  Animals  injected  with  cadmium 
have  also  shown  testicular  necrosis  (Ex.  8- 
86B). 

2.  Biological  Markers 

It  is  universally  recognized  that  the  best 
measures  of  cadmium  exposures  and  its 
effects  are  measurements  of  cadmium  in 
biological  fluias,  especially  urine  and  blood. 
Of  the  two,  CdU  is  conventionally  used  to 
determine  body  burden  of  cadmium  in 
workers  without  kidney  disease.  CdB  is 
conventionally  used  to  monitor  for  recent 
exposure  to  cadmium.  In  addition,  levels  of 
CdU  and  CdB  historically  have  been  used  to 
predict  the  percent  of  the  population  likely 
to  develop  kidney  disease  (Thun  ef  al..  Ex 
L-140-50;  WHO,  Ex.  8-674;  ACGIH.  Exs.  8- 
667,  140-50). 

The  third  biological  parameter  upon  which 
OSHA  relies  for  medical  surveillance  is  Beta- 
2-microglobulin  in  urine  (Pj-M),  a  low 
molecular  weight  protein.  Excess  Pj-M  has 
been  widely  accepted  by  physicians  and 
scientists  as  a  reliable  indicator  of  functional 
damage  to  the  proximal  tubule  of  the  kidney 
(Exs.  8-447,  144-3-C.  4-47,  L-140-45,  19- 
43-A). 

Excess  P2-M  is  found  when  the  proximal 
tubules  can  no  longer  reabsorb  this  protein  in 
a  normal  manner.  This  failure  of  the 
proximal  tubules  is  an  early  stage  of  a  kind 
of  kidney  disease  that  commonly  occurs 
among  workers  with  excessive  cadmium 
exposure.  Used  in  conjunction  with 
biological  test  results  indicating  abnormal 
levels  of  CdU  and  CdB,  the  finding  of  excess 
P2-M  can  establish  for  an  examining 
physician  that  any  existing  kidney  disease  is 
probably  cadmium-related  (Trs.  6/6/90,  pp. 
82-86, 122, 134).  The  upper  limits  of  normal 
levels  for  cadmium  in  urine  and  cadmium  in 
blood  are  3  >ig  Cd/gram  creatinine  in  urine 
and  5  jigCd/iiter  whole  blood,  respectively. 
These  levels  were  derived  from  broad-based 
population  studies. 

Three  issues  confront  the  physicians  in  the 
use  of  Ps-M  as  a  marker  of  kidney 
dysfunction  and  material  impairment.  First, 
there  are  a  few  other  causes  of  elevated  levels 
of  Pj-M  not  related  to  cadmium  exposures, 
some  of  which  may  be  rather  common 
diseases  and  some  of  which  are  serious 
diseases  (e.g..  myeloma  or  transient  flu.  Exs. 
29  and  8-086).  These  can  be  medically 
evaluated  as  alternative  causes  (Friberg.  Ex. 
29).  Also,  there  are  other  factors  that  can 
cause  PrM  to  degrade  so  that  low  levels 
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would  result  in  workers  with  tubular 
dysfunction.  For  example,  regarding  the 
degradation  of  fh-M,  workers  with  acidic 
urine  (pH<6)  might  have  PrM  levels  that  are 
within  the  "normal"  range  when  in  fact 
kidney  dysfunction  has  occurred  (Ex.  L-140- 
1)  and  the  low  molecular  weight  proteins  are 
degraded  in  acid  urine.  Thus,  it  is  very 
important  that  the  pH  of  urine  be  measured, 
that  urine  samples  oe  buffered  as  necessary 
(See  appendix  F.),  and  that  urine  samples  be 
handled  correctly,  i.e.,  measure  the  pH  of 
freshly  voided  urine  samples,  then  if 
necessary,  buffer  to  pH>6  {or  above  for 
shipping  purposes),  measure  pH  again  and 
then,  perhaps,  freeze  the  sample  for  storage 
and  shipping.  (See  also  appendix  F.)  Second, 
there  is  debate  over  the  pathological 
significance  of  proteinuria,  however,  most 
world  experts  believe  that  Pj-M  levels  greater 
than  300  |ig/g  Cr  are  abnormal  (Elinder,  Ex. 
55,  Friberg,  Ex.  29).  Such  levels  signify 
kidney  dysfunction  that  constitutes  material 
impairment  of  health.  Finally,  detection  of 
P2-M  at  low  levels  has  often  been  considered 
difficult,  however,  many  laboratories  have 
the  capability  of  detecting  excess  ^2-M  using 
simple  kits,  such  as  the  Pbadebas  Delphia 
test,  that  are  accurate  to  levels  of  100  ^g  ^i- 
M/gCrUfEx.  L-140-1). 

Specific  recommendations  for  ways  to 
measure  ^-M  and  proper  handling  of  urine 
samples  to  prevent  degradation  of  ^-M  have 
been  addressed  by  OSHA  in  appendix  F,  in 
the  section  on  laboratory  standardization.  All 
biological  samples  must  be  analyzed  in  a 
laboratory  that  is  proficient  in  the  analysis  of 
that  particular  analyte,  under  paragraph 
(l)(1)(iv).  (See  appendix  F).  SpeciBcally, 
under  paragraph  (I)(l)(iv),  the  employer  is  to 
assure  that  the  collecting  and  handling  of 
biological  samples  of  cadmium  in  urine 
(CdU),  cadmium  in  blood  (CdB),  and  beta-2 
microglobulin  in  urine  (pj-M)  taken  from 
employees  is  collected  In  a  manner  that 
assures  reliability  The  employer  must  also 
asstire  that  analysis  of  biological  samples  of 
cadmium  in  urine  (CdU).  cadmium  in  blood 
(CdB).  and  beta-2  microglobulin  in  urine  Ifiz- 
M)  taken  from  employees  is  pierfomied  in 
laboratories  with  demonstrated  proficiency 
for  that  particular  anal>ne.  (See  appendix  F.) 

3.  Lung  and  Prostate  Cancer 

The  primary  sites  for  cadmium-associated 
cancer  appear  to  be  the  lung  and  the  prostate 
(L-140-50).  Evidence  for  an  association 
between  cancer  and  cadmium  exposure 
derives  from  both  epidemiological  studies 
and  animal  experiments.  Mortality  from 
prostate  cancer  associated  with  cadmium  is 
slightly  elevated  in  several  industrial  cohorts, 
but  the  number  of  cases  is  small  and  there 
is  not  clear  dose-response  relationship.  More 
substantive  evidence  exists  for  lung  cancer. 

The  major  epidemiological  study  of  lung 
cancer  was  conducted  by  Thun  et  al.,  (Ex.  4- 
68).  Adequate  data  on  cadmium  exposures 
were  available  to  allow  evaluation  of  dose- 
response  relationships  between  cadmium 
exposure  and  lung  cancer.  A  statistically 
significant  excess  of  lung  cancer  attributed  to 
cadmium  exposure  was  observed  in  this 
study  even  when  confounding  variables  nich 
as  cu-«xpo«unto  arsenic  and  cmoklng  habits 
were  taken  Into  consideFBtion  (Ex.  L-140- 
50). 


The  primary  evidence  for  quantifying  a 
link  between  lung  cancer  and  cadmium 
exposure  fttun  animal  studies  derives  from 
two  rat  bioassay  studies;  one  by  Takenaka  et 
al.,  (1983)J  which  is  a  study  of  cadmium 
chloride  asd  a  second  study  by  Oldiges  and 
Glaser  (19t0)  of  four  cadmiimi  compounds. 

Based  oa  the  above  cited  studies,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
classified  cadmium  as  "Bl",  a  probable 
human  carcinogen,  in  1985  (Ex.  4-4).  The 
International  Agency  for  Research  on  Cancer 
(lARC)  in  1987  also  recommended  that 
cadmium  I  te  listed  as  "2A",  a  probable 
human  caicinc^en  (Ex.  4-15).  The  American 
Confereno  i  of  Governmental  Industrial 
Hygienists  (ACGIH)  has  recently 
recommen  led  that  cadmium  be  labeled  as  a 
carcinogen .  Since  1984.  NIOSH  has 
concluded  that  cadmium  is  possibly  a  human 
carcinoger  and  has  recommended  that 
exposures  be  controlled  to  the  lowest  level 
feasible. 

4.  Non-car  :inogenic  Effects 

Acute  pi  leumonitis  occurs  10  to  24  hours 
after  iaitia  acute  inhalation  of  high  levels  of 
cadmium  I  umes  with  symptoms  such  as  fever 
and  chest  lain  (Exs.  30,  B;-S6B).  In  extreme 
exposure  c  ases  pulmonary  edema  may 
develop  ai  d  cause  death  several  days  after 
exposure,  kittle  actual  exposure 
measurem  )nt  data  is  available  on  the  level  of 
airborne  a  dmium  exposure  that  causes  such 
immediate  adverse  lung  effects,  nonetheless, 
it  is  reasoc  able  to  believe  a  cadmium 
concentration  of  approximately  1  rng/mi  over 
an  eight  hciur  period  is  "immediately 
dangerous  '  (55  FR  4052,  ANSI;  Ex.  8-86B). 

In  additl  on  to  acute  lung  effects  and 
chronic  rei  lal  effects,  long  term  exposure  to 
cadmium  1  aay  cause  other  severe  effects  on 
the  respira  tory  system.  Reduced  pulmonary 
function  a  id  chronic  lung  disease  indicative 
of  emphys  tma  have  been  observed  in 
workers  w  10  have  had  prolonged  exposure  to 
cadmium  i  ust  or  fumes  "(Exs.  4-29,  4-22,  4- 
42,  4-50,  ^  -63).  In  a  study  of  workers 
conducted  by  Kazantzis  et  ai.  a  statistically 
significant  excess  of  worker  deaths  due  to 
chronic  br  inchitis  was  found,  which  in  his 
opinion  w  is  directly  related  to  high 
cadmium  (  xposures  of  1  mg/m'  or  more  (Tr 
6/8/90.  pp  156-157). 

Cadmiui  a  need  not  be  respirable  to 
constitute  i  hazard.  Inspirable  cadmium 
particles  t]  at  are  too  large  to  be  respirable  but 
small  eno\  gh  to  enter  the  tracheobronchial 
region  of  t|ie  lung  can  lead  to 
bronchocodstriction,  chronic  pulmonary 
disease,  and  cancer  of  that  portion  of  the 
lung.  All  df  these  diseases  have  been 
associatedjwith  occupational  exposure  to 
cadmium  Ex.  8-^B).  Particles  that  are 
constrained  by  their  size  to  the  extra-thoracic 
regions  of  |he  respiratory  system  such  as  the 
nose  and  maxillary  sinuses  can  be  swallowed 
through  mlicocillary  clearance  and  be 
absorbed  ihto  the  body  (ACGIH.  Ex.  8-692). 
The  impacjtion  of  these  particles  in  the  upper 
airways  can  lead  to  anosmia,  or  loss  of  sense 
of  smell.  Which  is  an  early  indication  of 
overexj)os<ire  among  workers  exposed  to 
heavy  metals.  This  condition  is  commonly 
reported  ai  nong  cadmium-exposed  workers 
(Ex.  8-86-  8). 


C.  Medical  Surveillance 

In  general,  the  main  provisions  of  the 
medical  surveillance  section  of  the  standard, 
under  paragraphs  (1)(1)-(17)  of  the  regulatory 
text,  are  as  follows: 

1.  Workers  exposed  abo\'e  the  action  level 
are  covered: 

2.  Workers  with  intermittent  exposures  are 
not  covered; 

3.  Past  workers  who  are  covered  receive 
biological  monitoring  for  at  least  one  year: 

4.  Initial  examinations  include  a  medical 
questionnaire  and  biological  monitoring  of 
cadmium  in  blood  (CdB),  cadmium  in  urine 
(CdU),  and  Beta-2-microglobulin  in  urine  (^ 
M): 

5.  Biological  monitoring  of  these  three 
analytes  is  performed  at  least  annually:  full 
medical  examinations  are  performed 
biennially: 

6.  Until  five  years  from  the  effective  date 
of  the  standard,  medical  removal  is  required 
when  CdU  is  greater  than  15  >ig/gram 
creatinine  (g  Cr),  or  CdB  is  greater  than  15 
^g/liter  whole  blood  (Iwb),  or  P2-M  is  greater 
than  1500  ng/g  Cr,  and  CdB  is  greater  than 

5  ^g/lwb  or  CdU  is  greater  than  3  ^g«'g  Cr; 

7.  Beginning  five  years  after  the  standard 
is  in  effect,  medical  removal  triggers  will  be 
reduced; 

8.  Medical  removal  protection  benefits  are 
to  be  provided  for  up  to  18  months: 

9.  Limited  initial  medical  examinations  are 
required  for  respirator  usage; 

10.  Major  provisions  are  fully  described 
under  section  (1)  of  the  regijlator)'  text;  they 
are  outlined  here  as  follows: 

A.  Eligibility 

B.  Biological  monitoring 

C.  Actions  triggered  by  levels  of  CdU,  CdB. 
and  P:-M  (See  Summary  Charts  and 
Tables  in  Attachment-1.) 

D.  Periodic  medical  sur.eillance 

E.  Actions  triggered  by  periodic  medical 
surveillance  (See  appendix  A  Summary 
Chart  and  Tables  in  Attachment-1  ) 

F  Respirator  usage 

G.  Emergency  medical  examinations 

H.  Termination  examination 

I.  Information  to  physician 

).  Physician's  medical  opinion 

K.  Medical  removal  protection 

L.  Medical  removal  protection  benefits 

M.  Multiple  physician  review 

N.  Alternate  physician  review 

0.  Information  employer  gives  to  employee 
P.  Recordkeeping 

Q.  Reporting  on  OSHA  form  200 

11.  The  above  mentioned  summary  of  the 
medical  surveillance  provisions,  the 
summary  chaiti  and  tables  for  the  actions 
triggered  at  different  levels  of  CdU.  CdB  and 
P2-M  (in  appendix  A  Attachment-!)  are 
included  only  for  the  purpose  of  facilitating 
understanding  of  the  provisions  of 
paragraphs  (1)(3)  of  the  final  cadmium 
standard.  The  summary  of  the  provisions,  the 
summary  chart,  and  the  tables  do  not  add  to 
or  reduce  the  requirements  in  paragraph 
(1)(3). 

D.  Recommendations  to  Physicians 

1.  It  is  strongly  recommended  that  patients 
with  tubular  proteinuria  are  counseled  on. 
The  hazards  of  smoking:  avoidance  of 
nephiotoxins  and  certain  prescriptions  and 
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over-the-counter  medications  that  may 
exacerbate  kidney  tymptoms;  how  to  control 
diabetes  and/or  blood  {mssure;  proper 
hydration,  diet,  and  exercise  (E^  19-2).  A 
Ust  of  prominent  or  conunon  nephrotoxins  is 
attached.  (See  appendix  A  Attacliment-2.) 

2.  DO  NOT  CHELATB;  KNOW  WHICH 
DRUGS  ARE  NEPHROTOXINS  OR  ARE 
ASSOCIATED  WITH  NEPHRITIS. 

3.  The  gravity  of  cadmium-induced  renal 
damage  is  compounded  by  the  £act  there  is 
no  medical  treatment  to  prevent  or  reduce 
the  accimiulation  of  cadmium  in  the  kidney 
(Ex.  8-619).  Dr.  Friberg,  a  leading  world 


expert  on  cadmium  toxicity,  indicated  in 
1992.  that  there  is  no  form  of  chelating  agent 
that  could  be  used  without  substantial  risk. 
He  stated  that  tubular  proteinuria  has  to  be 
treated  in  the  same  way  as  other  kidney 
disorders  (Ex.  29). 

4.  After  the  results  of  a  workers'  biological 
monitoring  or  medical  examination  are 
received  the  employer  is  required  to  provide 
an  information  sheet  to  the  patient,  briefly 
explaining  the  significance  of  the  results. 
(See  Attachment  3  of  this  appendix  A.) 


S.  For  additional  information  the  physician 
is  referred  to  the  CaUovring  additional 
resources: 

a.  The  physician  can  alMrays  obtain  a  copy 
of  the  preamble,  with  its  full  discussion  of 
the  health  effecU.  from  OSHA's 
Computerized  Infonnation  Syttam  (OCIS). 

b.  The  Docket  Officer  m«<ntiftnf  g  record  of 
the  rulemaking.  The  Cadmiimi  Docket  (H- 
0S7A).  is  located  at  200  Constitution  Ave. 
NW.,  room  N-2e25.  Washington,  DC  20210: 
telephone:  202-219-7894. 

c  The  fbUowring  articles  and  exhibits  in 
particular  from  that  docket  (H-057A): 


ExNMNo. 

8-447 

4-67 

4-68 

4-25 

4-26 

4-27 

4-28 

8-86A  

8-e6B  

L-140-45. 
L-140-50. 


Author  and  paper  Me 


Lauwerys  et  a/..  Guide  for  physicians,  "Health  Maintenance  of  Wortors  Exposed  to  CadnAjm."  pubHshed  by  the  Cadmium  Coun- 

dJ. 
Takenaka.  S..  H.  Oldiges.  H.  Kortg,  D.  Hochralner.  Q.  Oberdofster.  -Caiclnogenfclty  of  Cadmium  Chfodde  Aerosols  in  Wistar 

Rats".  JlWa  70:367-373. 1983.  (32) 
Thun.  MJ..  T.M.  Schnoor.  A.B.  Smith.  W.E.  Halperin.  R.A.  Lemen.  "Mortality  Among  a  Cohort  of  U.S.  Cadmium  Production  Work- 

ers-An  Update."  JNa  74(2):325-33. 1985.  (8) 
ENnder.  C.Q.,  KieNstrom.  T.,  Hogstedt.  C,  ataL,  "Cancer  Mortality  of  Cadmium  Workers."  BrttJ.lnd.  Med.  42.-661-655, 1965.  (14) 
Ellis.  KJ.  ef  al..  "Cr1tk»l  Cone-  .itrattons  of  Cadmium  m  Human  Renal  Cortex:  Dose  Effect  Studies  to  Cedn*j»n  SmsNer  Wortwrs." 

J.  Toxicol.  Emkon.  Haallh  7*91-703. 1981.  (76) 
Ems.  KJ..  S.H.  Cohn  and  TJ.  Smith.  "Cadmium  Inhaiatton  Exposure  Estimates:  Their  SignHk^nce  with  Respect  to  tOdney  and 

Uver  Cedmkim  Burden."  J.  ToxIcoL  Environ.  Haalth  15:173-187, 1985. 
Fak*.  F.Y.,  Jr.,  Fine,  LJ..  Smith,  R.Q.,  McCtetohey.  K.D..  Annesley.  T..  England.  B.,  and  Schork,  AM.  "OccufMOorwl  Codmkjm  Ex- 

poeure  end  Renel  Status."  Am.  J.  Ind.  Mad.  4S41. 1983.  (64) 
Friberg.  L.  C.Q.  Elinder.  at  al..  "Cadmium  end  Health  e  Toxkxtogtoal  end  EpWemlotoglcal  Appraisel.  Volume  I.  Exposure.  Doee. 

end  Metabolism."  CRC  Press,  Inc.,  Boce  Raton,  FL.  1986.  (Availeble  from  the  OSHA  Techniori  Deta  Cantor) 
Friberg,  L,  C.Q.  EHnder,  at  a/.,  "Cadmkjm  and  Heallh:  A  ToxktotogtesI  and  Epldemtotogk^ei  Appraise.  Volume  II,  Effects  and  Re- 
sponse." CRC  Press.  Inc..  Boce  Raton,  FL.  1986.  (Avallable  from  the  OSHA  Technicat  Data  Center) 
Elinder,  C.Q..  "Cencer  Mortalty  of  Cedmlum  Workers".  BrttJ.lnd  Mad..  42.  651-655. 1985. 
Thun.  M.,  ENnder,  CO.,  FrftMrg.  L.  "Sdentfflc  Basis  for  an  Occupattonal  Standard  tor  CMmium.  Am.  J.  Ind.  Mad..  20;  929-642. 

1991. 


V.  Information  Sheet 

The  information  sheet  (appendix  A 
Attachment-3.)  or  an  equally  explanatory  one 
should  be  provided  to  you  after  any 
biological  monitoring  results  are  reviewed  by 
the  physician,  or  where  applicable,  after  any 
medical  examination. 

Appendix  A 

Attachment  1 — Appendix  A  Summary  Chart 
and  Tables  A  and  B  <tf  Actions  Triggered  by 
Biological  Monitoiiag 

Appendix  A  Summary  Chart:  Section  (IMS) 
Medical  SurveiUanca 

Categorizing  Biological  Monitoring  Results 

(A)  Biological  monitoring  results  categories 
are  set  forth  in  Appendix  A  Table  A  Cor  the 
periods  ending  December  31, 1998  and  for 
the  period  beginning  January  1, 1999. 

(B)  The  results  of  the  biological  monitoring 
for  the  initial  medical  exam  and  the 


subsequent  exams  shall  determine  an 
employee's  biological  monitoring  result 
category. 

Actions  Triggered  by  Biological  Monitoring 

(A) 

(i)  The  actions  triggered  by  biological 
monitoring  far  an  employee  are  set  forth  in 
Appendix  A  Table  B. 

(ii)  The  biological  monitoring  results  for 
each  employee  imder  section  (1)(3)  shall 
determine  the  actions  required  for  that 
employee.  That  is.  for  any  employee  in 
biological  monitoring  category  C,  the 
employer  will  perform  all  of  the  actions  for 
which  there  is  an  X  in  coltmin  C  of  Appendix 
A  Table  B. 

(lii)  An  employee  is  assigned  the 
alphabetical  category  ("A"  being  the  lowest) 
depending  upon  the  test  results  of  the  three 
biological  maimers. 

(iv)  An  employee  is  assigned  category  A  if 
monitoring  results  for  all  three  biol^od 

Appucable  Through  1998  Ohly 


markers  Ml  at  or  below  the  levels  indicated 
in  the  table  listed  far  category  A. 

(v)  An  employee  is  assigned  category  B  if 
any  monitoring  result  far  any  of  the  three 
biological  markers  tall  within  the  range  of 
levels  indicated  in  the  table  listed  for 
category  B,  providing  no  result  exceeds  the 
levels  listed  for  category  B. 

(vi)  An  employee  is  assigned  category  C  if 
any  monitoring  result  for  any  of  the  three 
biolc^cal  markers  are  above  the  levels  listed 
for  category  C 

(B)  The  user  of  App>endix  A  Tables  A  and 
B  should  know  that  these  tables  are  provided 
only  to  fodlitate  understanding  of  the 
relevant  provisions  of  paragraph  (IM3)  of  this 
sectioa  Appendix  A  Tables  A  and  B  are  not 
meant  to  add  to  or  subtract  from  the 
requirements  of  those  provisions. 

Appendix  A  Table  A 

Categorization  of  Biological  Monitoring 
Results 


1 

Btoiogical  marker 

Monnonng  muR  CaiOQonw 

A 

B 

C 

Cadmium  in  urine  (CdtJ)  dugfQ  crsattnine)  ..- 

<;3 

S300 
S5 

>3end$15 

>300endsl500 

>5endsi5 

>15 

PrmicroglobuUn  (pr-M)  (itQfO  creetmine)  .. 

Cadmkim  In  bkxxi  (CdB)  (iigmer  wtwie  btood)  „ 

>1500* 

>15 

*  If  an  emptoyee's  (Ir-M  levels  are  above  1.500  m/q  creetlnlne,  In  order  tor  mendetory  medtoal  removal  to  be  requked  (See  Appendbt  A  Table 
B.),  «*ither  the  emptoyee's  CdU  level  must  also  be  >3  ^g/g  creatinine  < 


I  or  CdB  level  must  also  be  >S  ^g/liter  whole  Wood. 
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Biological  marker 


Cadmium  In  urine  (CdU)  (>ig/g  creatinine)  ........ 

Pi-micfoglobulln  (M^)  Oig/g  creatinine) 

Cadmium  in  btood  (CdB)  (itg^iter  whole  blood) 


*  If  an  employee's  ^r-M  levels  are  above  750  ng/g  creatinine 
B.),  either  the  employee's  CdU  level  must  also  be  >3  )tg/g]:reatinine 


Appendix  A  Table  B— Actions 
Determined  by  Biological  Monitoring 

This  table  presents  the  actions 
required  based  on  the  monitoring  result 


Monitoring  result  categories 


S3 

S300 


B 


>3and  ^ 

>300and^S0 

>5  and  210 


>7 

>750* 
>10 


I.  In  order  for  mandatory  medical  removal  to  be  required  (See  Appendix  A  Table 
"'"-  Of  CdB  level  must  also  be  >5  |ig/liter  whole  blood. 


in  Appe  idix  A  Table  A.  Each  item  is  a 
separatei  requirement  in  citing  non- 
compliance. For  example,  a  medical 
examine  tion  within  90  days  for  an 


Required  a  :tions 


(1)  Biological  monitoring: 

(a)  Annual „ 

(b)  Semiannual ,... 

(c)  Quaiterty 

(2)  Medical  examination: 

(a)  Biennial 

(b)  Annual 

(c)  Semiannual 

(d)  Within  90  days 

(3)  Assess  within  two  weela: 

(a)  Excess  cadmium  exposure  .... 

(b)  Wortc  practices 

(c)  Personal  hygiene 

(d)  Respirator  usage  , 

(e)  SmoWng  history ;..., 

(f)  Hygiene  facilities 

(g)  Engineering  controls 

(h)  Correct  within  30  days 

(i)  Periodically  assess  exposures . 

(4)  Discretionary  medical  removal 

(5)  Mandatory  medical  removal 


employee  in  category  B  is  separate  from 
the  requirement  to  administer  a  periodic 
medical  examination  for  category  B 
employees  on  an  annual  basis. 


Monitoring  result  category 


A« 


Bi 


Ci 


X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
Xa 


Catan^"A®T^^J^I®2l?^i^®*''^  surveillance  exclusively  because  of  exposures  prior  to  the  effective  date  of  this  standard,  if  they  are  in 
flSWow^'trTr^&S^fSS^^^^  '^''«^'*  <'><'»'^<^^  "^  <'><'><^)<^)-  "  *^y  ^''  *"  '^'"^'^  ^  °'  ^'  *^  «^P'°y«^ 


2  See  footnote  Appendix  A  Table  A. 


Appendix  A— Attachment-2:  List  of 
Medications 

A  list  of  the  more  common  medications 
that  a  physician,  and  the  employee,  may 
wish  to  review  is  likely  to  include  some  of 
the  following:  (1)  Anticonvulsants: 
Paramethadione,  phenytoin,  trimethadone; 
(2)  antihypertensive  drugs:  Captopril. 
methyldopa:  (3)  antimicrobials: 
Aminoglycosides,  amphotericin  B, 
cephalosporins,  ethambutol;  (4) 
antineoplastic  agents:  Cisplatin. 
methotrexate,  mitomycin-t,  nitrosoureas, 
radiation;  (4)  sulfonamide  diuretics: 
Acetazolamide,  chlorthalidone,  furosemide, 
thiazides;  (5)  halogenated  alkanes, 
hydrocarbons,  and  solvents  that  may  occur  in 
some  settings:  Carbon  tetrachloride,  ethylene 
glycol,  toluene;  iodinated  radiographic 
contrast  media;  nonsteroidal  anti- 
inflammatory drugs;  and.  (7)  other 
miscellaneous  compounds:  Acetominophen, 
allopurinol,  amphetamines,  azathioprine, 
cimetidine.  cyclosporine,  lithium, 
methoxyflurane,  methysergido,  D- 


penicillai  line,  phenacetin,  phenendione.  A 
list  of  dru  ;s  associated  with  acute  interstitial 
nephritis  Includes:  (1)  Antimicrobial  drugs: 
Cephalosporins,  chloramphenicol,  colistin, 
erythromjcin,  ethambutol,  isoniazid,  para- 
aminosali  irylic  acid,  penicillins,  polymyxin 
B,  rifamp  n,  sulfonamides,  tetracyclines,  and 
vancomyi  in;  (2)  other  miscellaneous  drugs: 
Allopuric  al.  antipyrene,  azathioprine, 
captopril,  cimetidine,  clofibrate,  methyldopa, 
phenindit  ne,  phenylpropanolamine, 
phenytoii ,  probenecid,  sulfinpyrazone, 
sulfonami  d  diuretics,  triamterene;  and,  (3) 
metals:  Bi  >muth,  gold. 

This  lis  have  been  derived  from 
commonl;  ■  available  medical  textbooks  {e.g., 
Ex.  14-18  .  The  list  has  been  included  merely 
to  facilital  b  the  physician's,  employer's,  and 
employee  s  understanding.  The  list  does  not 
represent  m  official  OSHA  opinion  or  policy 
regarding  Ihe  use  of  these  medications  for 
particular  employees.  The  use  of  such 
medications  should  be  imder  physician 
discretion 


.  jig/g  Cr— Normal 


Attachment  3 — ^Biological  Monitoring 
and  Medical  Examination  Results 

Employee ■ 

Testing  Date ■ 

Cadmium  in  Urine  _ 
Levels:  i3  \ig/g  Cr. 

Cadmium  in  Blood  _ 
Levels:  25  )ig/lwb. 

Beta-2-microglobulin  in  Urine 

Cr— Normal  Levels:  S300  jig/g  Cr. 

Physical  Examination  Results:  N/A 

Satisfiactory Unsatisfactory (see 

physician  again). 

Physician's  Review  of  Pulmonary  Function 
Test:  N/A Normal Abnormal 


.  (ig/lwb — Normal 


■  i^i'g 


Next  biological  monitoring  or  medical  exam- 
ination scheduled  for    > 

The  biological  monitoring  program  has 
been  designed  for  three  main  purposes:  1)  to 
identify  employees  at  risk  of  adverse  health 
effects  from  excess,  chronic  exposure  to 
cadmium;  2)  to  prevent  cadmium-induced 
disease(s);  and  3)  to  detect  and  minimize 
existing  cadmium-induced  disease(s]. 
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The  levels  of  cadmium  in  the  urine  and 
blood  provide  an  estimate  of  the  total  amount 
of  cadmium  in  the  body.  The  amount  of  a 
specific  protein  In  the  urine  (beta-2- 
microglobulin)  Indicates  changes  in  kidney 
function.  All  three  tests  must  be  evaluated 
together.  A  single  mildly  elevated  result  may 
not  be  important  If  testing  at  a  later  time 
indicates  that  the  results  are  normal  and  the 
workplace  has  been  evaluated  to  decrease 
possible  sources  of  cadmium  exposure.  The 
levels  of  cadmium  or  beta-2-microglobuIin 
may  change  over  a  period  of  days  to  months 
and  the  time  needed  for  those  changes  to 
occur  is  different  for  each  worker. 

If  the  results  for  biological  monitoring  are 
above  specific  "high  levels"  (cadmium  urine 
greater  than  10  micrograms  per  gram  of 
creatinine  (jig/g  Cr),  cadmium  blood  greater 
than  10  micrograms  per  liter  of  whole  blood 
(jig/lwb),  or  beta-2-microglobulin  greater  than 
1000  micrograms  per  gram  of  creatinine  (jig/ 
g  Cr)l,  the  worker  has  a  much  greater  chance 
of  developing  other  kidney  diseases. 

One  way  to  measure  for  kidney  function  is 
by  measuring  beta-2-microglobulin  ir.  the 
urine.  Beta-2-microglobulln  is  a  protein 
which  is  normally  found  in  the  blood  as  It 
is  being  Gltered  in  the  kidney,  and  the  kichiey 
reabsorbs  or  returns  almost  all  of  the  beta-2- 
mlcroglobulin  to  the  blood.  A  very  small 
amount  (less  than  300  ng/g  Cr  In  the  urine) 
of  beta-2-microglobulin  is  not  reabsorl)ed  into 
the  blood,  but  is  released  in  the  urine.  If 
cadmium  damages  the  kidney,  the  amount  of 
beta-2-microglobulin  In  the  urine  Increases 
because  the  kidney  cells  are  unable  to 
reabsorb  the  beta-2-microglobulin  normally. 
An  increase  in  the  amount  of  beta-2- 
microglobulin  In  the  urine  is  a  very  early  sign 
of  kidney  dysfunction.  A  small  increase  in 
beta-2-microglobulin  in  the  urine  will  serve 
as  an  early  warning  sign  that  the  worker  nwy 
be  absorbing  cadmium  from  the  air,  cigarettes 
contaminated  In  the  workplace,  or  eating  in 
areas  that  are  cadmium  contaminated. 

Even  if  cadmium  causes  permanent 
changes  in  the  kidney's  ability  to  reabsorb 
beta-2-microglobulin,  and  the  beta-2- 
microglobulin  is  above  the  "high  levels",  the 
loss  of  kidney  function  may  not  lead  to  any 
serious  he.-.lth  problems.  Also,  renal  function 
naturally  declines  as  people  age.  The  risk  for 
changes  In  kidney  function  for  workers  who 
have  biological  monitoring  results  between 
the  "normal  values"  and  the  "high  levels"  is 
not  well  known.  Some  people  are  more 
cadmium-tolerant,  while  others  are  more 
cadmium-susceptible. 

For  anyone  with  even  a  slight  increase  of 
beta-2-microglobulin,  cadmium  In  the  urine, 
or  cadmium  in  the  blood,  it  is  very  important 
to  protect  the  kidney  from  further  damage. 
Kidney  damage  can  come  from  other  sources 
than  excess  cadmium-exposure  so  it  is  also 
recommended  that  If  a  worker's  levels  are 
"high"  he/she  should  receive  counseling 
about  drinking  more  water;  avoiding 
cadmium-tainted  tobacco  and  certain 
medications  (nephrotoxlns,  acetaminophen); 
controlling  diet,  vitamin  intake,  blood 
pressure  and  diabetes;  etc. 

Appendix  B  to  §  1915.1027-^ubttance 
Technical  Guidelines  for  Cadmium 

I.  Cadmium  Metal. 


A  Physical  and  Chemical  Data. 

1.  Substance  Identification. 
Chemical  name:  Cadmium. 
Formula:  Cd. 
Molecular  Weight:  112.4. 

Chemical  Abstracts  Service  (CAS)  Registry 
No.;  7740-43-9. 

Other  Identifiers:  RETCS  EU9800000;  EPA 
D006;  DOT  2570  53. 

Synonyms:  Colloidal  Cadmium:  Kadmium 
(German):  Q  77180. 

2.  Physical  data. 

Boiling  point:  (760  mm  Hg):  765  degrees  C. 

Melting  point:  321  degrees  C. 

Specific  Gravity:  (HjO*®  20  X):  8.64. 

Solubility:  Insoluble  in  water,  soluble  in 
dilute  nitric  acid  and  In  sulfuric  acid. 

Appearance:  Soft,  blue-white,  malleable, 
lustrous  metal  or  grayish-white  powder. 

B.  Fire.  Explosion  and  Reactivity  Data. 

1.  Fire. 

Fire  and  Explosion  Hazards:  The  finely 
divided  metal  is  pyrophoric,  that  is  the  dust 
is  a  severe  fire  hazard  and  moderate 
explosion  hazard  when  exposed  to  beat  or 
flame.  Burning  material  reacts  violently  with 
extinguishing  agents  such  as  water,  foam, 
carbon  dioxide,  and  halons. 

Flash  point:  Flammable  (dust). 

Extinguishing  media:  Dry  sand,  dry 
dolomite,  dry  graphite,  or  sodimum  chloride. 

2.  Reactivity. 

Conditions  contributing  to  instability: 
Stable  when  kept  in  sealed  containers  under 
normal  temperatures  and  pressure,  but  dust 
may  ignite  upon  contact  with  air.  Metal 
tarnishes  in  moist  air. 

Incompatibilities:  Ammonium  nitrate, 
fused:  Reacts  violently  or  explosively  with 
cadmium  dust  below  20  "C  Hydrozolc  acid: 
Violent  explosion  occurs  after  30  minutes. 
Acids:  Reacts  violently,  forms  hydrogen  gas. 
Oxidizing  agents  or  metals:  Strong  reaaion 
with  cadmium  dust.  Nltryl  fluoride  at 
slightly  elevated  temperature:  Glowing  or 
white  Incandescence  occurs.  Selenium: 
Reacts  exothermically.  Ammonia:  Corrosive 
reaction.  Sulfur  dioxide:  Corrosive  reaction. 
Fire  extinguishing  agents  (water,  foam, 
carbon  dioxide,  and  halons):  Reacts  violently. 
Telluriiun:  Incandescent  reaction  in 
hydrogen  atmosphere. 

Hazardous  decomposition  products:  The 
heated  metal  rapidly  forms  highly  toxic, 
brownish  fumes  of  oxides  of  cadmium. 

C  Spill,  Leak  and  Disposal  Procedures. 

1.  Steps  to  be  taken  if  the  materials  is 
released  or  spilled.  Do  not  touch  spilled 
material.  Stop  leak  If  you  can  do  it  without 
risk.  Do  not  get  water  Inside  container.  For 
large  spills,  dike  spill  for  later  disposal.  Keep 
unnecessary  people  away.  Isolate  hazard  area 
and  deny  entry.  The  Superfund  Amendments 
and  Reauthorization  Act  of  1986  Section  304 
requires  that  a  release  equal  to  or  greater  than 
the  reportable  quantity  for  this  substance  (1 
pound)  must  be  immediately  reported  to  the 
local  emergency  planning  conmiittee,  the 
state  emergency  response  commission,  and 
the  National  Response  Center  (800)  424- 
8802;  in  Washington,  DC  metropolitan  area 
(202)  426-2675. 
II.  Cadmium  Oxide. 

A.  Physical  and  Chemical  Date. 

I.  Substance  identification. 

Chemical  name:  Cadmium  Oxide. 


Fonnuia:  CdO. 

Molecular  Weight:  128.4. 

CAS  No:  1306-19-0. 

Other  Identifiers:  RTECS  EV1929500. 

Synonyms:  Kadmu  tlenek  (Polish). 

2.  Physical  data. 

Boiling  point  (760  mm  Hg):  950  degrees  C 
decomposes. 

Melting  point:  1500  X. 

Specific  Gravity:  (HjO^ieaO  •Q:  7.0. 

Solubility:  Insoluble  in  water,  soluble  in 
acids  and  alkalines. 

Appearance:  Red  or  brown  crystals. 

B.  Fire,  Explosion  and  Reactivity  Data. 

1.  Fire. 

Fire  and  Explosion  Hazards:  Negligible  fire 
hazard  when  exposed  to  heat  or  flame. 

Flash  point:  Nonflammable. 

Extinguishing  media:  Dry  chemical,  carbon 
dioxide,  water  spray  or  foam. 

2.  fleoctjV;fy. 

Conditions  contributing  to  instability: 
Stable  under  normal  temperatures  and 
pressures. 

Incompatibilities:  Magnesium  may  reduce 
CdOi  explosively  on  heating. 

Hazardous  decomposition  products:  Toxic 
fumes  of  cadmium. 

C  Spill  Leak  and  Disposal  Procedures. 

1.  Steps  to  be  taken  if  the  material  is 
released  or  spilled.  Do  not  touch  spilled 
material.  Stop  leak  if  you  can  do  it  without 
risk.  For  small  spills,  take  up  with  sand  or 
other  absorbent  material  and  place  into 
containers  for  later  disposal.  For  small  dry 
spills,  use  a  clean  shovel  to  place  material 
into  clean,  dry  container  and  then  cover. 
Move  containers  from  spill  area.  For  larger 
spills,  dike  far  ahead  of  spill  for  later 
disposal.  Keep  unnecessary  people  away. 
Isolate  hazard  area  and  deny  entry.  The 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  Section  304  requires  that  a 
release  equal  to  or  greater  than  the  reportable 
quantity  for  this  substance  (1  pound)  must  bo 
immediately  reported  to  the  local  emergency 
planning  committee,  the  state  emergency 
response  commission,  and  the  National 
Response  Center  (800)  424-8802;  in 
Washington.  DC  metropolitan  area  (202)  426- 
2675. 
in.  Cadmium  Sulfide. 

A.  Physical  and  Chemical  Data. 

1.  Substance  Identification. 
Chemical  name:  Cadmium  sulfide. 
Formula:  CdS. 

Molecular  weight:  144.5. 

CAS  No.  130&-23-6. 

Other  Identifiers:  RTECS  EV3 150000. 

Synonyms:  Aurora  yellow;  Cadmium 
Golden  366;  Cadmium  Lemon  Yellow  527; 
Cadmium  Orange;  Cadmium  Primrose  819: 
Cadmium  Sulphide;  Cadmium  Yellow; 
Cadmium  Yellow  000;  Cadmium  Yellow 
Cone.  Deep;  Cadmium  Yellow  Cone.  Golden; 
Cadmium  Yellow  Cone.  Lemon;  Cadmium 
Yellow  Cone.  Primrose;  Cadmium  Yellow  Oz. 
Dark;  Cadmium  Yellow  Primrose  47-1400: 
Cadmium  Yellow  lOG  Cone;  Cadmium 
Yellow  892;  Cadmopur  Golden  Yellow  N; 
Cadmopur  Yellow:  Capsebon;  C.l.  77199;  CI. 
Pigment  Orange  20;  Q  Pigment  Yellow  37; 
Ferro  Lemon  Yellow;  Ferro  Orange  Yellow;  . 
Ferro  Yellow;  Greenocklte;  Na-C02711. 

2.  Physical  data. 

Boiling  point  (760  mm.  Hg):  sublines  in  Nz 
at  980  *C 
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Melting  point:  1750  degrees  C  (100  atm). 

Specific  Gravity:  (H20=l©  20  'Q:  4.82. 

Solubility:  Slightly  soluble  in  water; 
soluble  in  acid. 

Appearance:  Light  yellow  or  yellow-orange 
crystals. 

B.  Fire.  Explosion  and  Reactivity  Data. 
l.Fire. 

Fire  and  Explosion  Hazards:  Neglible  fire 
hazard  when  exposed  to  heat  or  flame. 

Flash  point:  Nonflammable. 

Extinguishing  media:  Dry  chemical,  carbon 
dioxide,  water  spray  or  foam. 

2.  Reactivity. 

Conditions  contributing  to  instability: 
Generally  non-reactive  under  normal 
conditions.  Reacts  with  acids  to  form  toxic 
hydrogen  sulfide  gas. 

Incompatibilities:  Reacts  vigorously  with 
iodinemonochloride. 

Hazardous  decomposition  products:  Toxic 
fumes  of  cadmium  and  sulfur  oxides. 

C.  Spill  Leak  and  Disposal  Procedures. 
1.  Steps  to  be  taken  if  the  material  is 

released  or  spilled.  Do  not  touch  spilled 
material.  Stop  leak  if  you  can  do  it  without 
risk.  For  small,  dry  spills,  with  a  clean  shovel 
place  material  into  clean,  dry  container  and 
cover.  Move  containers  from  spill  area.  For 
larger  spills,  dike  far  ahead  of  spill  for  later 
disposal.  Keep  unnecessary  people  away. 
Isolate  hazard  and  deny  entry. 
IV.  Cadmium  Chloride. 

A.  Physical  and  Chemical  Data. 

1.  Substance  Identification. 
Chemical  name:  Cadmium  chloride. 
Fomju7a.CdClj. 

Molecular  weight:  183.3. 
CAS  No.  10108-64-2. 
Other  Identifiers:  RTECS  EY0175000. 
Synonyms:  Caddy;  Cadmium  dichloride;  • 
NA  2570  (DOT);  UI-CAD;  dichlorocadmium. 

2.  Physical  data. 

Boiling  point  (760  mm  Hg):  960  degrees  C. 
Melting  point:  568  degrees  C. 
Specific  Gravity:  (H20=l  6  20  'C);  4.05. 
Solubility:  Soluble  in  water  (140  g/100  cc); 
soluble  in  acetone. 
Appearance:  Small,  white  crystals. 

B.  Fire,  Explosion  and  Reactivity  Data. 

1.  fire. 

Fire  and  Explosion  Hazards:  Negligible  fire 
and  negligible  explosion  hazard  in  dust  form 
when  exposed  to  heat  or  flame. 

Flash  point:  Nonflamable. 

Extinguishing  media:  Dry  chemical,  carbon 
dioxide,  water  spray  or  foam. 

2.  Reactivity. 

Conditions  contributing  to  instability: 
Generally  stable  under  normal  temperatures 
and  pressures. 

Incompatibilities:  Bromine  triflouride 
rapidly  .attacks  cadmium  chloride.  A  mixture 
of  potassium  and  cadmium  chloride  may 
produce  a  strong  explosion  on  impact. 

Hazardous  decomposition  products: 
Thermal  ecompostion  may  release  toxic 
fumes  of  hydrogen  chloride,  chloride, 
chlorine  or  oxides  of  cadmium. 

C.  Spill  Leak  and  Disposal  Procedures. 
1.  Steps  to  be  taken  if  the  materials  is 

released  or  spilled.  Do  not  touch  spilled 
material.  Stop  leak  if  you  can  do  it  without 
risk.  For  small,  dry  spills,  with  a  clean  shovel 
place  material  into  clean,  dry  container  and 
cover.  Move  containers  from  spill  area.  For 
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Appendix  C  to  §1915.1027— Qualitative 
and  Quam  itative  Fit  Testing  Procedures 

I.  Fit  Test  P  otocols 

A.  Genen  I:  The  employer  shall  include  the 
following  p  ovisions  in  the  fit  test 
procedures.  These  provisions  apply  to  both 
qualitative  I  ,t  testing  (QLFT)  and  quantitative 
fit  testing  ((  NFT).  All  testing  is  to  be 
conducted )  nnually. 

1.  The  tes  :  subject  shall  be  allowed  to  pick 
the  most  coi  nfortable  respirator  from  a 
selection  in  ;luding  respirators  of  various 
sizes  from  c  ifferent  manufacturers.  The 
selection  sh  ill  include  at  least  three  sizes  of 
elastomeric  facepieces  of  the  type  of 
respirator  ti  at  is  to  be  tested,  i.e.,  three  sizes 
of  half  masl^  or  three  sizes  of  full  facepiece. 
Respirators  )f  each  size  must  be  provided 
6t)m  at  leasi  two  manufacturers. 

2.  Prior  to  the  selection  process,  the  test 
subject  shal  be  shown  how  to  put  on  a 
respirator,  h  ow  it  should  be  positioned  on 
the  face,  hoi  \/  to  set  strap  tension  and  how 

to  determin(  i  a  comfortable  fit.  A  mirror  shall 
be  available  to  assist  the  subject  in  evaluating 
the  fit  and  p  jsitioning  the  respirator.  This 
instruction  i  nay  not  constitute  the  subject's 
formal  train  ng  on  respirator  use;  it  is  only 
a  review. 

3.  The  tes  subject  shall  be  informed  that 
he/she  is  be  ng  asked  to  select  the  respirator 
which  provikies  the  most  comfortable  fit. 
Each  respira  tor  represents  a  different  size  and 
shape,  arid  i '  fitted,  maintained  and  used 
properly,  wi  II  provide  substantial  protection. 

4.  The  tes  subject  shall  be  instructed  to 
hgld  each  fa  :epiece  up  to  the  face  and 
eliminate  th  )se  which  obviously  do  not  give 
a  comfortab  9  fit. 

5.  The  mo  -e  comfortable  facepieces  are 
noted;  the  n:  ost  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  As!  istance  in  assessing  comfort  can 
be  given  by  ( liscussing  the  points  in  item  6 
below.  If  the  test  subject  is  not  familiar  with 
using  a  parti  :ular  respirator,  the  test  subject 
shall  be  dire  :ted  to  don  the  mask  several 
times  and  to  adjust  the  straps  each  time  to 
become  adeit  at  setting  proper  tension  on  the 
straps. 

6.  AssessE  lent  of  comfort  shall  include 
reviewing  th  9  following  points  with  the  test 
subject  and  i  llowing  the  test  subject  adequate 
time  to  detei  mine  the  comfort  of  the 
respirator: 

(a)  Positic  1  of  the  mask  on  the  nose; 

(b)  Room  ;  Dr  eye  protection; 

(c)  Room  tp  talk;  and 

(d)  Position  of  mask  on  face  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determ;  ne  the  adequacy  of  the  respirator 
fit: 


(a)  Chin  properly  placed; 

(b)  Adequate  strap  tension,  not  overly 
tightened; 

(c)  Fit  across  nose  bridge; 

(d)  Respirator  of  proper  size  to  span 
distance  from  nose  to  chin; 

(e)  Tendency  of  respirator  to  slip;  and 

(f)  Self-observation  in  mirror  to  evaluate  fit 
and  respirator  position. 

8.  The  test  subject  shall  conduct  the 
negative  and  positive  pressure  fit  checks  as 
described  below  or  in  ANSI  Z88.2-1980. 
Before  conducting  the  negative  or  positive 
pressure  test,  the  subject  shall  be  told  to  seat 
the  mask  on  the  face  by  moving  the  head 
from  side-to-side  and  up  and  down  slowly 
while  taking  in  a  few  slow  deep  breaths. 
Another  facepiece  shall  be  selected  and 
retested  if  the  test  subject  fails  the  fit  check 
tests. 

(a).  Positive  pressure  test.  Close  off  the 
exhalation  valve  and  exhale  gently  pnto  the 
facepiece.  The  face  fit  is  considered 
satisfactory  if  a  slight  positive  pressure  can 
be  built  up  inside  the  facepiece  without  any 
evidence  of  outward  leakage  of  air  at  the  seal. 
For  most  respirators  this  method  of  leak 
testing  requires  the  wearer  to  first  remove  the 
exhalation  valve  cover  before  closing  off  the 
exhalation  valve  and  then  carefully  replacing 
it  after  the  test. 

(b).  Negative  pressure  test.  Close  off  the 
inlet  opening  of  the  canister  or  cartridge(s)  by 
covering  with  the  palm  of  the  hand(s)  or  by 
replacing  the  filter  seal(s).  Inhale  gently  so 
that  the  facepiece  collapses  slightly,  and  hold 
the  breath  for  ten  seconds.  If  the  facepiece 
remains  in  its  slightly  collapsed  condition 
and  no  inward  leakage  of  air  is  detected,  the 
tightness  of  the  respirator  is  considered 
satisfactory. 

9.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growrth  between  the  skin  and  the 
facepiece  sealing  surface,  such  as  stubble 
beard  growth,  beard,  or  long  sideburns  which 
cross  the  respirator  sealing  surface.  Any  type 
of  apparel  which  interferes  with  a 
satisfactory  fit  shall  be  altered  or  removed. 

10.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respiratory 
disease  or  pulmonary  medicine  to  determine, 
in  accordance  with  paragraph  (1)(2)  and  (3)  of 
this  standard,  whether  the  test  subject  can 
wear  a  respirator  while  performing  her  or  his 
duties. 

11.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  successfully  fitted 
respirator  for  a  period  of  two  weeks.  If  at  any 
time  during  this  period  the  respirator 
becomes  uncomfortable,  the  test  subject  shall 
be  given  the  opportunity  to  select  a  different 
facepiece  and  to  be  retested. 

12.  The  employer  shall  maintain  a  record 
of  the  fit  test  administered  to  an  employee. 
The  record  shall  contain  at  least  the 
following  information: 

(a)  Name  of  employee; 

(b)  Type  of  respirator; 

(c)  Brand,  size  of  respirator; 

(d)  Date  of  test:  and 

(e)  Where  QNFT  is  used,  the  fit  factor  and 
strip  chart  recording  or  other  recording  of  the 
results  of  the  test.  The  record  shall  be 
maintained  until  the  next  fit  test  is 
administered. 
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13.  Exercise  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  responsibilities  during  the 
test  procedure.  The  description  of  the  process 
shall  include  a  description  of  the  test 
exercises  that  the  subject  will  be  performing. 
The  respirator  to  be  tested  shall  be  worn  for 
at  least  5  minutes  before  the  start  of  the  fit 
test. 

14.  Test  Exercises.  The  test  subject  shall 
perform  exercises,  in  the  test  environment,  in 
the  manner  described  below: 

(a)  Normal  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally. 

(b)  Deep  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  slowly  and  deeply,  taking  care  so  as 
to  not  hyperventilate. 

(c)  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his/her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
held  at  each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(d)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his/her 
head  up  and  down.  The  subject  shall  be 
instructed  to  inhale  in  the  up  position  (i.e., 
when  looking  toward  the  ceiling). 

(e)  Talking.  The  subject  shall  talk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rambow  Passage,  count  backward  from  100, 
or  recite  a  memorized  poem  or  song. 

(f)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  frowning. 

(g)  Bending  over.  The  test  subject  shall 
bond  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes.  Jogging  in  place  shall  be 
substituted  for  this  exercise  in  those  test 
environments  such  as  shroud  type  QNFT 
units  which  prohibit  bending  at  the  waist. 

(h)  Normal  breathing.  Same  as  exercise  1. 
Each  test  exercise  shall  be  performed  for  one 
minute  except  for  the  grimace  exercise  which 
shall  he  performed  for  15  seconds.  The  test 
subject  shall  be  questioned  by  the  test 
conductor  regarding  the  comfort  of  the 
respirator  upon  completion  of  the  protocol.  If 
It  has  become  uncomfortable,  another  model 
of  respirator  shall  be  tried. 

B.  Qualitative  Fit  Test  (QLFT)  Protocols 

1.  General 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the 
respirator  qualitative  fit  test  program. 

(b)  The  employer  shall  assure  that  persons 
administering  QLFTs  are  able  to  prepare  test 
solutions,  calibrate  equipment  and  perform 
tests  properly,  recognize  invalid  tests,  and 
assure  that  test  equipment  is  in  proper 
working  order. 

(c)  The  employer  shall  assure  that  QLFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  within  the  parameters  for 
which  it  was  designed. 

2.  Isoamyl  Acetate  Protocol 

(a)  Odor  threshold  screening.  The  odor 
threshold  screening  test,  p)erformed  without 
wearing  a  respirator,  is  intended  to  determine 


if  the  individual  tested  can  detect  the  odor 
of  Isoamyl  acetate. 

(1)  Three  1-liter  glass  jars  with  metal  lids 
are  required. 

(2)  Odor  free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25  degrees  C  shall  be 
used  for  the  solutions. 

(3)  The  isoamyl  acetate  (lAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800 
cc  of  odor  fr^e  water  in  a  1  liter  jar  and 
shaking  for  30  seconds.  A  new  solution  shall 
be  prepared  at  least  weekly. 

(4)  The  screening  test  shall  be  conducted 
in  a  room  separate  6t)m  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  and  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

(5)  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  6«e  water  using 
a  clean  dropper  or  pipette.  The  solution  shall 
be  shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  that  the 
LAA  concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  be 
used  for  only  one  day. 

(6)  A  test  blank  shall  be  prepared  in  a  third 
jar  by  adding  500  cc  of  odor  free  water. 

(7)  The  odor  test  and  test  blank  jars  shall 
be  labeled  1  and  2  for  jar  identification. 
Labels  shall  be  placed  on  the  lids  so  they  can 
be  periodically  peeled,  dried  off  and 
switched  to  maintain  the  integrity  of  the  test. 

(8)  The  following  instruction  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jars  (i.e.,  1  and  2):  "The  purpose 
of  this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  water.  One  of 
these  bottles  also  contains  a  small  amount  of 
banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

(9)  The  mixtures  used  in  the  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  frtim  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

(10)  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  shall  not 
be  performed. 

(11)  If  the  test  subject  correctly  identifies 
the  jar  containing  the  odor  test  solution,  the 
test  subject  may  proceed  to  respirator 
selection  and  fit  testing. 

(b)  Isoamyl  acetate  fit  test — 

(1)  The  fit  test  chamber  shall  be  similar  to 
a  clear  55-gallon  drum  liner  suspended 
inverted  over  a  2-foot  diameter  frame  so  that 
the  top  of  the  chamber  is  about  6  inches 
above  the  test  subject's  head.  The  inside  top 
center  of  the  chamber  shall  have  a  small  hook 
attached. 

(2)  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  or  masks  shall 
be  changed  at  least  weekly. 

(3)  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 


shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

(4)  A  copy  of  the  test  exercises  and  any 
prepared  text  frnm  which  the  subject  is  to 
read  shall  be  taped  to  the  inside  of  the  test 
chamber. 

(5)  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6-lnch  by  5-inch 
piece  of  paper  towel,  or  other  porous, 
absorbent,  single-ply  material,  folded  in  half 
and  wetted  with  0.75  cc  of  pure  LAA.  The  test 
subject  shall  hang  the  wet  towel  on  the  hook 
at  the  top  of  the  chamber. 

(6)  Allow  two  minutes  for  the  lAA  test 
cOncen^tion  to  stabilize  t>efore  starting  the 
fit  test^ercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject; 
to  explain  the  fit  test,  the  importance  of  his/ 
her  cooperation,  and  the  purpose  for  the  head 
exercises;  and  to  demonstrate  some  of  the 
exercises. 

(7)  If  at  any  time  during  the  test,  the  subject 
detects  the  banana  like  odor  of  LAA,  the 
respirator  fit  is  inadequate.  The  subject  shall 
quickly  exit  from  the  test  chamber  and  leave 
the  test  area  to  avoid  olfactory  fatigue. 

(8)  If  the  respirator  fit  was  inadequate,  the 
subject  shall  return  to  the  selection  room  and 
remove  the  respirator,  repeat  the  odor 
sensitivity  test,  select  and  put  on  another 
respirator,  return  to  the  test  chamber  and 
again  begin  the  procedure  described  in 
paragraph  (l)(B)(2)(b)  (1)  through  (7)  of  this 
apjjendix.  The  process  continues  until  a 
respirator  that  fits  well  has  been  found. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

(9)  When  a  respirator  is  found  that  passes 
the  test,  its  efficiency  shall  be  demonstrated 
for  the  subject  by  having  the  subject  break  the 
face  seal  and  take  a  breath  before  exiting  the 
chamber. 

(10)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  testo.To  keep  the  test  area 
from  becoming  contaminated,  the  used 
towels  shall  be  kept  in  a  self  sealing  bag  so 
there  is  no  significant  lAA  concentration 
build-up  in  the  test  chamber  during 
subsequent  tests. 

3.  Irritant  Fume  Protocol 

(a)  The  respirator  to  be  tested  shall  be 
equipped  with  h^h-efficiency  particulate  air 
(HEPA)  filters. 

(b)  The  test  subject  shall  be  allowed  to 
smell  a  weak  concentration  of  the  irritant 
smoke  before  the  respirator  is  donned  to 
become  familiar  with  its  characteristic  odor. 

(c)  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  No.  5645,  or  equivalent.  Attach 
one  end  of  the  smoke  tube  to  a  low  flow  air 
pump  set  to  deliver  200  milliliters  per 
minute. 

(d)  Advise  the  test  subject  that  the  smoke 
can  be  irriUting  to  the  eyes  and  instruct  the 
subject  to  keep  his/her  eyes  closed  while  the 
test  is  performed. 

(e)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke  tube 
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towards  the  face  seal  area  of  the  test  subject 
He/sbe  shall  begin  at  least  12  inches  from  the 
bcepiece  and  gradually  move  to  within  one 
inch,  moving  arotifld  the  whole  perimeter  of 
the  mask. 

(f)  The  exercises  identified  in  section  I.  A. 
14  above  shall  be  performed  by  the  test 
subject  while  the  respirator  seal  is  being 
challenged  by  the  smoke. 

(g)  Each  test  subject  passing  the  smoke  test 
without  evidence  of  a  response  shall  be  given 
a  sensitivity  check  of  the  smoke  from  the 
same  tube  once  the  respirator  has  been 
removed  to  determine  whether  he/she  reacts 
to  the  smoke.  Failure  to  evoke  a  response 
shall  void  the  fit  test. 

(h)  The  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation  sufficient  to 
prevent  general  contamination  of  the  testing 
area  by  &e  test  agent 

4.  Saccharin  Solution  Aerosol  Protocol 

The  entire  screening  and  testing  procedure 
shall  be  explained  to  the  test  subject  prior  to 
the  conduct  of  the  screening  test 

(a)  Taste  threshold  screening.  The 
saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  whether  the 
individual  being  tested  can  detect  the  taste  of 
saccharin. 

(1)  Threshold  screening  as  well  as  fit 
testing  subjects  shall  wear  an  enclosure  about 
the  head  and  shoulders  that  is  approximately 
12  inches  in  diameter  by  14  inches  tail  with 
at  least  the  front  portion  clear  and  that  allows 
free  movements  of  the  bead  when  a  respirator 
is  worn.  An  enclosiire  substantially  siinilar  to 
the  3M  hood  assembly,  parts  •  FT  14  and  * 
FT  15  combined,  is  adequate. 

(2)  The  test  enclosure  shall  have  a  V«  inch 
hole  in  front  of  the  test  subject's  nose  and 
mouth  area  to  accommodate  the  nebulizer 
nozzle. 

.  (3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  breathe 
through  his/her  wide  open  mouth  with 
tongue  extended. 

(4)  Using  a  DeViibiss  Model  40  Inhalation 
Medication  Nebulizer  the  test  conductor 
shall  spray  the  threshold  check  solution  into 
the  enclosure.  This  nebulizer  shall  be  clearly 
marked  to  distinguish  it  frtim  the  fit  test 
solution  nebulizer. 

(5)  The  threshold  check  solution  consists 
of  0.83  grams  of  sodium  saccharin  USP  in  1 
cc  of  warm  water.  It  can  be  prepared  by 
putting  1  cc  of  the  fit  test  solution  (see  (b)(5) 
below)  in  100  cc  of  distilled  water. 

(6)  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  released  and  allowed  to 
fully  expand. 

(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(9)  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tastad. 
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(10)  Thi  test  conductor  will  take  note  of 
the  numlx  r  of  squeezes  required  to  solicit  a 
taste  resp<  inse. 

(11)  If  ti|e  saccharin  is  not  tasted  after  30 
squeezes  (^ep  10),  the  test  subject  may  not 
perform  the  saccharin  fit  test. 

(12)  If  a  taste  response  is  elicited,  the  test 
subject  shtU  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test 

(13)  Conect  use  of  the  nebulizer  means  that 
approximitely  1  cc  of  liquid  is  used  at  a  time 
in  the  nefajilizer  body. 

(14)  Th0  nebulizer  shall  be  thoroughly 
rinsed  in  liirater,  shaken  dry,  and  refilled  at 
least  each  pioming  and  afternoon  or  at  least 
ever>'  fbuil  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedura 

(1)  The  jest  subject  may  not  eat.  drink 
(except  pliin  water),  or  chew  gum  for  15 
minutes  before  the  test 

(2)  The  fit  test  uses  the  same  enclosuro 
described  ^  (a)  above. 

(3)  The  (est  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  (aj  above.  The  respirator  shall  be 
properly  Adjusted  and  equipped  trith  a 
pariiculat#  filter<s). 

(4)  A  setond  DeViibiss  Model  40 
Inhalationi  Medication  Nebulizer  is  used  to 
spray  the  tit  test  solution  into  the  enclosure. 
This  nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer.I 

(5)  The  pt  test  solution  is  prepared  by 
adding  83|grams  of  sodium  saccharin  to  100 
cc  of  «vana  water. 

(6)  As  before,  the  test  subject  shall  breathe 
through  the  open  mouth  with  tongue 
extended. 

(7)  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosiire  and  the  fit  test 
solution  i<  sprayed  into  the  enclosure  using 
the  same  dumber  of  squeezes  required  to 
elicit  a  taste  response  in  the  screening  test. 

(8)  Aflet  generating  the  aerosol  the  test 
subject  shell  be  Instructed  to  perform  the 
exercises  tn  section  I.A.  14  above. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using  one 
half  the  ni^ber  of  squeezes  as  initially. 

(10)  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit 
test  the  taste  of  saccharin  is  detected. 

(11)  If  tie  taste  of  saccharin  is  detected,  the 
fit  is  deen  ed  unsatisfactory  and  a  different 
respirator  shall  be  tried". 

C.  Quantii  ative  Fit  Test  (QNFT)  Protocol 
1.  Genera 

(a)  The  imployer  shall  assign  specific 
individua  s  who  shall  assume  full 
responsib  lity  for  Implementing  the 
respirator  quantitative  fit  test  program. 

(b)  the  hmployer  shall  ensure  that  persons 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit  bctors 
properly  «nd  assure  that  test  equipment  is  In 
proper  w()rking  order. 

(c)  The  employer  shall  assure  that  QNFT 
equipmeiA  is  kept  dean  and  well  maintained 
so  as  to  operate  at  the  parameters  for  which 
it  was  del  igned. 


2.  Definitions 

(a)  Quantitative  fit  test.  The  test  is 
performed  in  a  test  chamber.  The  normal  air- 
purifying  element  of  the  respirator  is 
replaced  by  a  high-efficiency  particulate  air 
(HEPA)  filter  in  the  case  of  particulate  QNFT 
aerosols  or  a  sorbent  offering  contaminant 
penetration  protection  equivalent  to  high- 
efficiency  filters  where  the  QNFT  test  agent 
is  a  gas  or  vapor. 

(b)  Challenge  agent  means  the  aerosol,  gas 
or  vapor  introduced  into  a  test  chamber  so 
that  its  concentration  inside  and  outside  the 
respirator  may  be  measured. 

(c)  Test  subject  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

(d)  Normal  standing  position  moans 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

(e)  Maximum  peak  p)enetration  method 
means  the  method  of  determining  test  agent 
penetration  in  the  respirator  as  determined 
by  strip  chart  recordings  of  the  test.  The 
highest  peak  penetration  for  a  given  exercise 
is  taken  to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(f)  Average  peak  penetration  method  means 
the  method  of  determining  test  agent 
penetration  into  the  respirator  utilizing  a 
strip  chart  recorder,  integrator,  or  computer. 
The  agent  penetration  is  determined  by  an 
average  of  the  peak  heights  on  the  graph  or 
by  computer  integration,  for  each  exercise 
except  the  grimace  exercise.  Integrators  or 
computers  which  calculate  the  actual  test 
agent  penetration  into  the  respirator  for  each 
exercise  will  also  be  considered  to  meet  the 
requirements  of  the  average  peak  penetration 
method. 

(g)  "Fit  Factor"  means  the  ration  of 
challenge  agent  concentration  outside  with 
respect  to  the  inside  of  a  respirator  inlet 
covering  (facepiece  or  enclosure). 

3.  Apparatus 

(a)  Instrumentation.  Aerosol  generation, 
dilution,  and  measurement  systems  using 
com  oil  or  sodiimi  chloride  as  test  aerosols 
shall  be  used  for  quantitative  fit  testing. 

(b)  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  {>ermit  all  test  subjects  to 
perform  freely  all  required  exercises  without 
disturbing  the  challenge  agent  concentration 
or  the  measurement  apparatus.  The  test 
chamber  shall  be  equippted  and  constructed 
so  that  the  challenge  agent  is  e^ectively 
isolated  from  the  ambient  air.  yet  uniform  in 
concentration  throughout  the  chamber. 

(c)  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  manufacturer. 

(d)  The  sampUng  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  ^11  of 
the  challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  fectors  of  at 
least  2,000.  Integrators  or  computers  which 
integrate  the  amount  of  test  agent  penetration 
leakage  into  the  respirator  for  each  exercise 
may  be  used  provided  a  record  of  the 
readings  is  made. 

(e)  The  combination  of  substitute  air- 
purifying  elements,  challenge  agent  and 
challenge  agent  concentration  In  the  test 
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chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  an  established 
exposure  limit  for  the  challenge  agent  at  any 
time  during  the  testing  process. 

(f)  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  no  leakage  occurs  around  the  port  (e.g. 
where  the  respirator  is  probed),  a  free  air 
flow  is  allowed  into  the  sampling  line  at  all 
times  and  so  that  there  is  no  interference 
with  the  fit  or  performance  of  the  respirator. 

(g)  The  test  chamber  and  test  set  up  shall 
permit  the  person  administering  the  test  to 
observe  the  test  subject  inside  the  chamber 
during  the  test. 

(h)  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  inside  the  test  chamber 
constant  to  within  a  10- percent  variation  for 
the  dura'.ion  of  the  test. 

(i)  The  time  lag  (interval  between  an  event 
and  the  recording  of  the  event  on  the  strip 
chart  or  computer  or  integrator)  shall  be  kept 
to  a  minimum.  There  shall  be  a  clear 
association  between  the  occurrence  of  an 
event  inside  the  test  chamber  and  its  toeing 
recorded. 

(j)  The  sampling  line  tubing  for  the  test 
chamber  atmosphere  and  for  the  respirator 
sampling  port  shall  be  of  equal  diameter  and 
of  the  same  material.  The  length  of  the  two 
lines  shall  be  equal. 

(k)  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-efficiency  filter 
before  release. 

(1)  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

(m)  The  limitations  of  instrument  detection 
shall  be  taken  into  account  when 
determining  the  fit  factor 

(n)  Test  respirators  shall  be  maintained  in 
proper  working  order  and  inspected  for 
deficiencies  such  as  cracks,  missing  valves 
and  gaskets,  etc. 

4.  Procedural  Requirements 

(a)  When  performing  the  initial  positive  or 
negative  pressure  test  the  sampling  line  shall 
be  crimped  closed  in  order  to  avoid  air 
pressure  leakage  during  either  of  these  tests. 

(b)  An  abbreviated  screening  isoamyl 
acetate  test  or  irritant  fume  test  may  be 
utilized  in  order  to  quickly  identify  poor 
fitting  respirators  which  passed  the  positive 
and/or  negative  pressure  test  and  thus  reduce 
the  amount  of  QNFT  time.  When  performing 
a  screening  isoamyl  acetate  test,  combination 
high-efficiency  organic  vapor  cartridges/ 
canisters  shall  be  used. 

(c)  A  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber  prior  to  testing.  For  canopy  or 
shower  curtain  type  of  test  units  the 
determination  of  the  challenge  agent  stability 
may  be  established  after  the  test  subject  has 
entered  the  lest  environment. 

(d)  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half  mask  or 
1  percent  for  a  full  facepiece  respirator. 

(e)  A  stable  challenge  concentration  shall 
be  obtained  prior  to  the  actual  start  of  testing. 

(f)  Respirator  restraining  straps  shall  not  be 
overtightened  for  testing.  The  straps  shall  be 


adjusted  by  the  wearer  without  assistance 
from  other  persons  to  give  a  reasonable 
comfortable  fit  typical  of  normal  use. 

(g)  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 
percent  for  half  masks  and  1  percent  for  full 
facepiece  respirators.  The  test  subject  shall  be 
refitted  and  retested.  If  two  of  the  three 
required  tests  are  terminated,  the  fit  shall  be 
deemed  inadequate. 

(h)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tests  are  required. 
The  results  of  each  of  the  three  independent 
fit  tests  must  exceed  the  minimum  fit  factor 
needed  for  the  class  of  respirator  (e.g.  half 
mask  respirator,  full  facepiece  respirator). 

(i)  Calculation  of  fit  factors. 

(1)  The  fit  factor  shall  be  determined  for 
the  quantitative  fit  test  by  taking  the  ratio  of 
the  average  chamber  concentration  to  the 
concentration  inside  the  respirator. 

(2)  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  at  the  end 
jf  the  test. 

(3)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  following  methods: 

(i)  Average  peak  concentration, 

(ii)  Maximum  peak  concentration; 

(iii)  Integration  by  calculation  of  the  area 
under  the  individual  peak  for  each  exercise. 
This  includes  computerized  integration. 

(j)  Interpretation  of  test  results.  The  fit 
hcioT  established  by  the  quantitative  fit 
testing  shall  be  the  lowest  of  the  three  fit 
factor  values  calculated  from  the  three 
required  fit  tests. 

(k)  The  test  subject  shall  not  be  permitted 
to  wear  a  half  mask,  or  full  facepiece 
respirator  unless  a  minimum  fit  factor 
equivalent  to  at  least  10  times  the  hazardous 
exposure  level  is  obtained. 

(1)  Filters  used  for  quantitative  fit  testing 
shall  be  replaced  at  least  weekly,  or 
whenever  increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filter  media. 
Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  (when  used)  or  sooner  if  there 
is  any  indication  of  breakthrough  by  a  test 
agent. 

Appendix  D  to  §  191S.1027— 
Occupational  Health  History  Interview 
With  Reference  to  Cadmium  Exposure 

Directions 

(To  be  read  by  employee  and  signed 
prior  to  the  interview) 

Please  answer  the  questions  you  will 
be  asked  as  completely  and  carefully  as 
you  can.  These  questions  are  asked  of 
everyone  who  works  with  cadmium. 
You  will  also  be  asked  to  give  blood  and 
urine  samples.  The  doctor  will  give  your 
employer  a  written  opinion  on  whether 
you  are  physically  capable  of  working 
with  cadmium.  Legally,  the  doctor 
cannot  share  personal  information  you 
may  tell  him/her  with  your  employer. 
The  following  information  is  considered 
strictly  confidential.  The  results  of  the 
tests  will  go  to  you,  your  doctor  and 


your  employer.  You  will  also  receive  an 
information  sheet  explaining  the  results 
of  any  biological  monitoring  or  physical 
examinations  performed. 

If  you  are  just  being  hired,  the  results 
of  this  interview  and  examination  will 
be  used  to: 

(1)  Estabhsh  your  health  status  and 
see  if  working  with  cadmium  might  be 
expected  to  cause  unusual  problems, 

(2)  Determine  your  health  status  today 
and  see  if  there  are  changes  over  time, 

(3)  See  if  you  can  wear  a  respirator 
safely. 

If  you  are  not  a  new  hire: 

OSHA  says  that  everyone  who  works 
with  cadmium  can  have  periodic 
medical  examinations  performed  by  a 
doctor.  The  reasons  for  this  are: 

(a)  If  there  are  changes  in  your  health, 
either  because  of  cadmium  or  some 
other  reason,  to  find  them  early. 

(b)  to  prevent  kidney  damage. 
Please  sign  below. 

I  have  read  these  directions  and 
understand  them- 

Employee  signature 

Date 

Thank  you  for  answering  these  questions. 
(Suggested  Format) 

Name 

Age 


Social  Security  « 

Company  

Job 


Type  of  Preplacement  Exam: 

I     I  Periodic 

(     j  Termination 

I    j  Initial 

I    )  Other 

Blood  Pressure     

Pulse  Rate     


1 .  How  long  have  you  worked  at  the  job 

listed  above? 
[     I  Not  yet  hired 
I    I  Number  of  months 
I    j  Number  of  years 

2.  Job  Duties  etc. 


3.  Have  you  ever  been  told  by  a  doctor  that 

you  had  bronchitis? 
[    lYes 
I     I  No 

If  yes.  how  long  ago? 
(    I  Numt>er  of  months 
[    )  Number  of  years 

4.  Have  you  ever  been  told  by  a  doctor  that 

you  had  emphysema? 
I    I  Yes 

I    INo  ^ 

If  yes,  how  long  ago? 
(  I  Number  of  years 
(    ]  Number  of  months 

5.  Have  you  ever  been  told  by  a  doctor  that 

you  had  other  lung  problems? 
I    lYei 
I    INo 
If  yes,  please  describe  type  of  lung 

problems  and  when  you  had  these 

problems 


16« 
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n  the  past  year,  have  you  had  a  cough? 
J  Yes 
I  No 
f  yes,  did  you  cough  up  sputum? 
I  Yes 
INo 
f  yes.  how  long  did  the  cough  with 
sputum  production  last? 
I  Less  than  3  months 
)  3  months  or  longer 
f  >'es.  for  how  many  years  have  you  had 
episodes  of  cough  with  sputum 
production  lasting  this  long? 
I  Less  than  one 
11 
12 

I  Longer  than  2 
Have  you  ever  smoked  cigarettes? 
I  Yes 
INo 
Do  you  now  smoke  cigarettes? 
■    I  Yes 
INo 
f  you  smoke  or  have  smoked  cigarettes,  for 
how  many  years  have  you  smoked,  or 
did  you  smoke? 
I  Less  than  1  year 
]  Number  of  years 
What  is  or  was  the  greatest  number  of 
packs  per  day  that  you  have  smoked? 
I  Number  of  packs 
f  you  quit  smoking  cigarettes,  how  many 
years  ago  did  you  quit? 
I  Less  than  1  year 
I  Number  of  years 
How  many  packs  a  day  do  you  now  smoke? 
"  Number  of  packs  per  day 

10.  Have  you  ever  been  told  by  a  doctor  that 

you  had  a  kidney  or  urinary  tract  disease 
or  disorder? 
I  Yes 
INo 

11.  Have  you  ever  had  any  of  these  disorders? 


1    I  Yes 

I    INo 

16.  Please 


1st  any  blood  pressure  or  other 
media  tions  and  describe  how  long  you 
bfen  taking  each  one: 


have 
Medicine: 


How  Long 


Taken 


I    INo 

If  yes.  did  the  test  show  any  blood  in  the 
stool? 

I    I  Yes 

(    INo 
What  further  evaluation  and  treatment  were 
done? — 


,  da  you  presently  see  a  doctor  about 
d  abetes? 


17.  Have  y<  u  ever  been  told  by  a  doctor  that 

you  ha  .^e  diabetes?  (sugar  in  your  blood 

or  urlnp) 
I    I  Yes 
(    INo 
If  yes 

your 
(    I  Yes 
I    INo 
If  yes.  h(^  do  you  control  your  blood 

sugar? 
(  IDiet 
I  IDiet 
(    IDiet 

18.  Have 


ilone 

)lus  oral  medicine 
>lus  insulin  (injection) 
ever  been  told  by  a  doctor  that 


INo 
INo 


Kidney  stones (  1  Ye* 

Protein  In  urine (  )  Yes 

Blood  in  urin« „.  j  j  Yes 

Difficulty  urinating j  j  Yet 

Other   kidney/Urinary   dU-  j  j  Yet 
orders. 


INo 
INo 
INo 
INo 
INo 


iy<u 
you  ha  1: 


Anamu I    I  Yes       ( 

A  low  blood  count? I    j  Yes       | 

19.  Do  you  presently  feel  that  you  tire  or  run 

out  of  energy  sooner  than  normal  or 

sooner  than  other  people  your  age? 

I    I  Yes 
I     INo 

If  yes.  fod  how  long  have  you  felt  that  you 
tire  eu  ily? 
I  Less  han  1  year 
I    1  Num  )er  of  years 

20.  Have  yqu  given  blood  within  the  last 
year? 

I    lYes 
I    INo 

If  yes.  ho^  many  times? 
I  Number  of  times 

ago  was  the  last  time  you  gave 


How  lon( 
blood? 
(    I  Less  Ihan  1  month 
(    I  Numper  of  months 
21.  Witbin 


Please  describe  problems,  age,  treatment, 
and  follow  up  for  any  kidney  or  urinary 
problems  you  have  had: 


12.  Have  you  ever  been  told  by  a  doctor  or 

other  health  care  provider  who  took  your 
blood  pressure  that  your  blood  pressure 
was  high? 

I    I  Yes 

(INo 

13.  Have  you  ever  been  advised  to  take  any 

blood  pressure  medication? 
I    lYes 
I    INo 

14.  Are  you  presently  taking  any  blood 

pressure  medication? 
(    I  Yes 
I    INo 

15.  Are  you  pcewntly  taking  any  other 

medication? 


( 


he  last  year  have  you  had  any 
injuriet  writh  heavy  bleeding? 
I  Yes 


22.  Havb 

(    JYes 

(    )No 
If  yes,  pleads  describe 


you 


23.  Have 
itool  oi 
t    lYes 
(    INo 
24.lteve 
■loolt 
(    IYm 


I    INo 
If  yes,  hoiv  long  ago? 
(    I  Less  han  1  month 
j    I  Numper  of  months 
Describe: 


yc  u  recently  had  any  surgery? 


seen  any  blood  lately  in  your 
after  a  bowel  movement? 


yc  LI  ever  had  a  test  for  blood  in  your 


The  following  questions  pertain  to  the 
ability  to  wear  a  respirator.  Additional 
information  for  the  physician  can  be  found 
in  The  Respiratory  Protective  Devices 
Manual. 

25.  Have  you  ever  been  told  by  a  doctor  that 

you  have  asthma? 
I    lYes 
I    INo 
If  yes,  are  you  presently  taking  any 

medication  for  asthma?  Mark  ail  that 

apply 
I    1  Shots 
(    IPilb 
(     1  Inhaler 

26.  Have  you  ever  had  a  heart  attack? 
(    lYes 

(    INo 

If  yes,  how  long  ago? 
(  1  Number  of  years 
1    I  Number  of  months 

27.  Have  you  ever  had  pains  in  your  chest* 
I    I  Yes 

I     INo 

If  yes.  when  did  it  usually  happen? 

(    I  While  resting 

(     I  While  working 

I     I  While  exercising 

I    1  Activity  didn't  matter 

28.  Have  you  ever  had  a  thyroid  problem' 
(    lYes 

(     INo 

29.  Have  you  ever  had  a  seizure  or  fits' 
1     I  Yes 

(     INo 

30.  Have  you  ever  had  a  stroke 

(cerebrovascular  accident)' 
I    lYes 
I    INo 

31.  Have  you  ever  had  a  ruptured  eardrum 

or  a  serious  hearing  problem' 
I    lYes 
(INo 

32.  Do  you  now  have  a  claustrophobia. 

meaning  fear  of  crowded  or  closed  in 
spaces  or  any  psychological  problems 
that  would  make  it  hard  for  you  to  wear 
a  respirator? 

I     I  Yes 

(INo 

The  following  questions  pertain  to 
reproductive  history 

33.  Have  you  or  your  partner  had  a  problem 

conceiving  a  child? 
(    I  Yes 
I    INo 
If  yes,  specify 
(    I  Self 

i    I  Present  mate 
(    I  Previous  mate 

34.  Have  you  or  your  partner  consulted  a 

physician  for  a  fertility  or  other 

reproductive  problem? 
I    I  Yes 
I    INo 
If  yes,  specify  who  consulted  the 

physician: 
(    I  Self 
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1    Iq^"**!^"  Analytical  rtooedure:  Air  filter  .amplef  are  graphite  tube  of  a  Zeeman  atomic  rfworptlon 

I    1  Self  aad  partner  digested  with  nitric  acid.  After  digesUon,  spectrophotometar/graphite  himace  assembly 

If  yes,  specify  diagnosis  made:    — a  small  amount  of  hydrochloric  acid  is  for  analyiia  of  elemwitalcadmium.  The 

^———^————— ——————  added.  The  samples  are  then  diluted  to  matrix  modifier  Is  added  to  stabilize  the 

~~ Tolume  with  deionized  Y»ater  and  cadmium  metal  and  minimize  sodium 

35.  Have  you  or  your  partner  ever  conceived  analyzed  by  either  flame  atomic  chloride  as  an  interference  during  the  hijih 

a  child  resulting  in  a  miscarriage,  stlU  absorption  spectroscopy  (AAS)  or  temperature  charring  step  of  thelnalysii 

birth  or  deformed  oftspring?  flameless  atomic  absorption  (5.1.,  5.2.). 

I    I  Yes  spectroscopy  using  a  heated  graphite  i,  Hiitor* 

I    )No                                    ,  furnace  atomizer  (AAS-HGA).                       --•  ™«u.7 

If  yes,  specify:  Detection  Limits:                                                    Previoualy,  two  OSHA  sampling  and 

J    ]  Miscarriage  QualiUtive:  0.2  jig/mi  for  a  200  L  sample  by  analytical  methods  for  cadmium  were  used 

I    1  Still  birth  Flame  AAS,  0.007  ng/m' for  a  60  L  concurrently  (5.3,  5.4.)  Both  of  these 

n-fn™-^  offc„^,,„  sample  by  AAS-HGA  methods  also  required  CS-jun  mixed 

IfoJmm-^rffi^-^    «i^-         1  Quantitative:  0.70  »ig/m3  for  a  200  L  sample  cellu«ow  ester  membnuie  filters  for  the 

lll"V"'°i,^'  '  '^''^"^^  °^"°8-  P''^''  by  name  AAS^.025  Hg/m3  for  a^L  ^^^^^°^  "^ "^^  «»P>«  These  cadmium  air 

=t^i,y  lytjp.  sample  by  AAS-HGA  """^  samples  were  analyzed  by  either  flame 

IZZI^ZZZZZII^ZZZIZZ^ZIIZ  Precision  and  Accuracy:  (Flame  AAS  Btomic  absorption  spectroscopy  (5.3.)  or 

i^ZZZZIIZIZZZZIZIIIZZZIIZ  Analysis  and  AAS-HGA  Analysis)-  inductively  coupled  plasma/atomic  emission 

ifi  w«.Ki.«.,f~,™--         I.    »  ValidaUonLevel:2.5tol0ug/m3fora400  »P«>«ro8copy  (ICP-AES)  (5.4).  Neither  of 

36.  Was  this  outcome  a  result  of  a  pregnancy  l  air  vol,  1.25  to  5.0  ng/ir^for  a  60  L  ^'^  ^  analytical  methods  have  adequate 

°^  air  vol  sensitivlfy  for  measuring  workplace  exposure 

I    I  Yours  with  present  partner  cv,  (pooled):  0.010, 0.043  *°  airborne  cadmium  at  the  new  lower  TWA 

1    1  Yours  with  a  previous  partner  Analytical  Bias:  •►4.0%,  -  5.8%  *°**  Action  Level  TWA  PEL  levels  when 

37  Did  the  timing  of  any  abnormal  Overall  Analytical  Error:  ±6.0%,  ±14.2%  consecutive  samples  are  taken  on  one 

pregnancy  outcome  coincide  with  Method  Classification:  Validated  employee  and  the  sample  results  need  to  be 

present  employment?  Date:  June,  1992  averaged  with  other  samples  to  determine  a 

\po\                      LTiSni^^ntrsSJaS^S^.^uL  l!^HSi°' ^  T '^  "^^l^ 

List  dates  of  occurrences: Commercial  manufacturers  and  product.  ""rf  S^if  ^S«^°     l^'"*  Ti^^"^ 

— mentioned  in  this  method  are  for  Jescriptive  ^IT  '^      T!^      ^/  "^™"  cadmium 

38.  What  is  the  occupation  Of  your  spouse  or  use  only  and  do  not  constitute  endor««ienu  S^h  «2~"f™°  T^ '"T''*°T' 

partner?  by  USDOLOSHA.  Similar  products  from  ^^^^"i^l'i^  1"?.^"^  f^T^''^ 

^^;;—— ——————  other  «,urces  can  be  substiSited.  JSu^^Ll'iS'tht^li^  SSto'^h';:"'"' 

-,     ...          „  ,  1.  Introduction  previous  procedure  given  in  the  General 

For  Women  Only  i.i  Scope  Metals  Method  ID-121  (5.3.)  with  some 

39.  Do  you  have  menstrual  periods?  _.          ...  j  j        ..      u       »             ,  modifications.  The  sensitivity  of  the  AAS- 

(    lYes  This  method  descnbes  the  coUecUon  of  HGA  analytical  technique  included  in  thU 

I    iNo  airborne  elemental  cadmium  and  cadmium  method  U  adequate  to  measure  exposure 

L              1.  J          ...         ...    -  compounds  on  0.8-;mi  mixed  cellulose  ester  levels  at  I/IO  the  Action  Le\'el  TWA  or 

Have  you  had  menstrual  irregularities?  membrane  filters  and  their  subsequent  lowerUjri^thSi  fClUh1ft^pl«  need 

'"  analysis  by  either  flame  atomic  absorption  to  be  averaged  together 

.  •    '  No  spectroscopy  (AAS)  or  flameless  atomic  ,  .  p^.,^:.^ ,« « . 

If  yes.  specify  type:     _  absorption  spectroscopy  using  a  heated                     iToperties  15.5.| 

~" — —  graphite  furnace  atomizer  (AAS-HGA).  It  is             Elemental  cadmium  is  a  silver-white,  blue- 

• applicable  for  both  TWA  and  Action  Level  tinged,  lustrous  metal  which  is  easily  cut 

If  yes,  what  was  the  approximate  date  this  TWA  Permissible  Exposure  Level  (PEL)  ^^^^  «  l^'fo  •»  '*  slowly  oxidized  by  moist 

problem  began?  — .  measurements  The  two  atomic  absorption  ■"  to  fo"n  cadmium  oxide.  It  is  insoluble  in 

■" —  analytical  techniques  included  In  the  method  '*'a'er,  but  reacts  readily  with  dilute  nitric 

Approximate  date  problem  stopped?     do  not  differentiate  between  cadmium  hime  acid.  Some  of  the  physical  properties  and 

—  and  cadmium  dust  samples.  They  also  do  not  other  descriptive  information  of  elemental 

For  Men  Only  difiierentiate  between  elemental  cadmium  cadmium  are  given  below: 

40.  Have  you  ever  been  diagnosed  by  a  '"'*  ''*  compounds,  CAS  No    7440-.3-9 

problem(s)?  Airborne  elemental  cadmium  and  Atomic  Weight 112 « 

1    I  •*«  cadmium  compounds  are  collected  on  a  0.8-  Melting  Point                                        321  "C 

I     I  No  |im  mixed  cellulose  ester  membrane  filter  Boiling  Point.... 765  "C 

If  yes,  please  describe  type  of  problem(s)  and  (MCEF).  The  air  filter  samples  are  digested  Density          8  65  a/mL  (25  *Ci 

what  was  done  to  evaluate  and  treat  the  with  concentrated  nitric  acid  to  destroy  the            tu     !1" » "r-       j    • 

problem(s):   organic  matrix  and  dissolve  the  cadmiL  JSlPTTrl^H^l'l^     cadmium 

■ analytes.  Alter  digestion,  a  small  amount  of  "«'PO"'^d»  '^  described  in  reference  5.5. 

a»..«.Jt.v»    s«»...«.^    *>  J    .  concentrated  hydrochloric  add  Is  added  to  15.  Method  Performance 

.^^uSi^U^  A»l!!il                      ""  ^"^P  '*"~'^''  °^"  '"«'*•*  "^^'"^  ""oy  ^               A  synopsis  of  method  performance  i. 

in  woriqiiace  Atmospberet  present  The  samples  are  diluted  to  volume  presented  below.  Further  information  can  be 

Method  Number  ID-189  ^^  deionized  water  and  then  aspirated  into  found  in  Section  4. 

Matrix- Air  the  oxidizing  air/acefylene  flame  of  an                   1.5.1.  The  qualitative  and  quantitative 

OSHA  Pennlssible  Exposure  Limits:  5  ug/m*  aSl'^JSllf °  fil^Pf'^'^"'"  ^  f''^^'^  ''"^if  i°'  ^1  '^^  ^^  """'y*'^ 

fTWAi  2  5  u«/mi  fArti««  i-«  Tv^it  analysis  of  elemental  cadmium.  technique  are  0.04  jig  (0.004  ug/mL)  and  0.14 

CollS^i  i^LSS  i  teS^^,  ITnf'..,  "  "^  concentraUon  of  c«lmium  In  a  Mg  (O.oTTMg/mL)  caXium.  mpeclively,  for 

ifi^^^r^^K  ^  j?°*^  yo'^«  °l^^  sample  solution  is  too  low  for  quantitation  by  a  10  mL  solution  volume.  Thesio^rrespond. 

™r,^.S^trn?°^'*"TJ!^'^''"  this  flame  AAS  analytlcdtechiique.  and  the  re.p«nlvely.  to0.2Mg/m3and0.70Mg/rc 

^,!?i^^-^^^l^"'^.°'*S^  sample  Is  to  be  avwagedwlth^er  samples  a  200  L  air  volume.                          ^ 

Remm™.^lT,^i!!°^  "  ^^^  ^'T"*"  calculation.,  allquoU  of  the  Mmple          1.5.2.  IT,,  qualitative  «,d  quw.tit.tive 

Recommended  Air  Voltune:  960  L  and  a  matrix  modifier  are  later  injectwi  onto  detection  limiu  for  the  AAS-HGA  analytical 

Recommended  Swnpling  Rate:  2.0  Umin  a  L-yov  platform  In  a  pyrolyticaUynxjaled  technique  are  0.44  ng  (0.044  ng/mL)  ainl  1.5 
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ng  (0.15  ng/mL)  cadmium,  respectively,  for  a 
10  mL  solution  volume.  These  correspond, 
respectively,  to  0.007  ^g/m3  and  0.025  (ig/m^ 
for  a  60  L  air  volume. 

1.5.3.  The  average  recovery  by  the  flame 
AAS  analytical  technique  of  17  spiked  MCEF 
samples  containing  cadmium  in  the  range  of 
0.5  to  2.0  times  the  TWA  target  concentration 
of  S  ngJtn^  (assuming  a  400  L  air  volume)  was 
104.0%  with  a  pooled  coefficient  of  variation 
(CVi)  of  0.010.  The  flame  analytical 
technique  exhibited  a  positive  bias  of  -^4.0% 
for  the  validated  concentration  range.  The 
overall  analytical  error  (OAE)  for  the  flame 
AAS  analytical  technique  was  ±6.0%. 

1.5.4.  The  average  recovery  by  the  AAS- 
HGA  analytical  technique  of  18  spiked  MCEF 
samples  conlaining  cadmium  in  the  range  of 
0.5  to  2.0  times  the  Action  Level  TWA  target 
concentration  of  2.5  ng/m'  (assuming  a  60  L 
air  volume)  was  94.2%  with  a  pooled 
coefficient  of  variation  (CVi)  of  0.043.  The 
AAS-HGA  analytical  technique  exhibited  a 
negative  bias  of  -  5.8%  for  the  validated 
concentration  range.  The  overall  analytical 
error  (OAE)  for  the  AAS-HGA  analytical 
technique  was  ±14.2%. 

1.5.5.  Sensitivity  in  flame  atomic 
absorption  is  defined  as  the  characteristic 
concentration  of  an  element  required  to 
produce  a  signal  of  1%  absorbance  (0.0044 
absorbance  units).  Sensitivity  values  are 
listed  for  each  element  by  the  atomic 
absorption  spectrophotometer  manufacturer 
and  have  proved  to  be  a  very  valuable 
diagnostic  tool  to  determine  if  instrumental 
parameters  are  optimized  and  if  the 
instrument  is  performing  up  to  specification. 
The  sensitivity  of  the  spectrophotometer 
used  in  the  validation  of  the  flame  AAS 
analytical  technique  agreed  with  the 
manufacturer  specifications  (5.6.):  the  2  jig/ 
mL  cadmium  standard  gave  an  absorbance 
reading  of  0.350  abs.  units. 

1.5.6.  Sensitivity  in  graphite  furnace 
atomic  absorption  is  defined  In  terms  of  the 
characteristic  mass,  the  number  of  picograms 
required  to  give  an  integrated  absorbance 
value  of  0.0044  absorbance-second  (5.7.). 
Data  suggests  that  under  Stabilized 
Temperature  Platform  Furnace  (STPF) 
conditions  (see  Section  1.6.2.),  characteristic 
mass  values  are  transferable  between 
properly  functioning  instruments  to  an 
accuracy  of  about  20%  (5.2).  The 
characteristic  mass  for  STPF  analysis  of 
cadmium  with  Zeeman  background 
correction  listed  by  the  manufacturer  of  the 
instrument  used  in  the  validation  of  the 
AAS-HGA  analytical  technique  was  0.35  pg. 
The  experimental  characteristic  mass  value 
observed  during  the  determination  of  the 
working  range  and  detection  limits  of  the 
AAS-HGA  analytical  technique  was  0.41  pg.  . 
1.6.  Interferences 

1.6.1.  High  concentrations  of  silicate 
interfere  in  determining  cadmium  by  flame 
AAS  (5.6.).  However,  silicates  are  not 
significantly  soluble  in  the  acid  matrix  used 
to  prepare  the  samples. 

1.6.2.  Interferences,  such  as  background 
absorption,  are  reduced  to  a  minimum  in  the 
AAS-HGA  analytical  technique  by  taking  full 
advantage  of  the  Stabilized  Temperature 
Platform  Furnace  (STPF)  concept.  STPF 


111  of  the  following  parameters 


includes  i 
(5.2.): 

a.  Integratbd  Absorbance, 

b.  Past  Initrument  Electronics  and  Sampling 
Freque4cy, 

c.  Background  Correction, 

d.  Maximum  Power  Heating, 

e.  Atomiz  ition  off  the  L'vov  platform  in  a 
pyrolyl  cally  coated  graphite  tube, 

t  Gas  Sto  )  during  Atomization, 
g.  Use  of  J  latrix  Modifiers. 

1.7.  Toxic  Jlogy  (5.14.) 
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ion  listed  within  this  section  is 
current  knowledge  of  the 
'  effects  of  cadmium  and  is  not 
be  used  as  the  basis  for  OSHA 
classifies  cadmium  and  certain 
as  Group  2A  carcinogens 
carcinogenic  to  humans).  Cadmium 
n  ;ensely  irritating  to  the  respiratory 
ace  exposure  to  cadmium  can 
chronic  and  acute  effects.  Acute 
tracheobronchitis, 
,  and  pulmonary  edema.  Chronic 
in(jude  anemia,  rhinitis/anosmia, 
emphysema,  proteinuria  and  lung 
primary  target  organs  for  chronic 
the  kidneys  (non-carcinogenic) 
carcinogenic). 
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pad. 


cassette  unit  for  air  sampling: 
iiameter  mixed  cellulose  ester 
filter  with  a  pore  size  of  0.8-^m 
in  a  37-mm  polystyrene  two-  or 
cassette  filter  holder  (pari  no. 
AO,  Millipore  Corp.,  Bedford, 
liter  is  supporied  with  a  cellulose 

The  cassette  is  sealed  prior  to 
shrinkable  gel  band, 
calibrated  personal  sampling 
flow  is  determined  to  an 
±5%  at  the  recommended  flow 
I  he  filter  cassette  unit  in  line. 


wh(  ise 


<f 


pump 
accuracy 
rate  with 

2.2.  Procedure 

2.2.1.  A  tach  the  prepared  cassette  to  the 
calibrated  sampling  pump  (the  backup  pad 
should  fa(  s  the  pump)  using  flexible  tubing. 
Place  the  i  ampling  device  on  the  employee 
such  that  lir  is  sampled  from  the  breathing 
zone. 

2.2.2.  Collect  air  samples  at  a  flow  rate  of 
2.0  L/min  If  the  filter  does  not  become 
overload©  I,  a  full-shift  (at  least  seven  hours) 
sample  is  strongly  recommended  for  TWA 
and  Actiot  Level  TWA  measurements  with  a 

air  volume  of  960  L.  If  overloading 
lect  consecutive  air  samples  for 
pling  periods  to  cover  the  full 


maximui 
occurs,  ci 
shorter  s 
workshift 
2.2.3.  R( 
cassettes 


place  the  end  pliigs  into  the  filter 
nmediately  after  sampling.  Record 
the  sampling  conditions. 

2.2.4.  Securely  wrap  each  sample  filter 
cassette  eAd-to-end  with  an  OSHA  Form  21 
sample  se4l. 

2.2.5.  Sybmit  at  least  one  blank  sample 
with  eachiset  of  air  samples.  The  blank 
sample  shbuld  be  handled  the  same  as  the 
other  sam  )les  except  that  no  air  is  drawn 
through  it 

2.2.6.  S  lip  the  samples  to  the  laboratory 
for  analys  s  as  soon  as  possible  in  a  suitable 


container  designed  to  prevent  damage  in 
transit. 

3.  Ajudysia 

3.1.  Safety  Precautions 

3.1.1.  Wear  safety  glasses,  protective 
clothing  and  gloves  at  all  times. 

3.1.2.  Handle  acid  solutions  with  care. 
Handle  all  cadmium  samples  and  solutions 
with  extra  care  (see  Sect.  1.7.).  Avoid  their 
direct  contact  with  work  area  surfaces,  eyes, 
skin  and  clothes.  Flush  acid  solutions  which 
contact  the  skin  or  eyes  with  copious 
amounts  of  water. 

3.1.3.  Perform  all  acid  digestions  and  acid 
dilutions  in  an  exhaust  hood  while  wearmg 
a  face  shield.  To  avoid  exposure  to  acid 
vapors,  do  not  remove  l>eakers  containing 
concentrated  acid  solutions  from  the  exhaust 
hood  until  they  have  returned  to  room 
temperature  and  have  been  diluted  or 
emptied. 

3.1.4.  Exercise  care  when  using  laboratory 
glassware.  Do  not  use  chipped  pipets, 
volumetric  flasks,  beakers  or  any  glassware 
with  sharp  edges  exposed  in  order  to  avoid 
the  possibility  of  cuts  or  abrasions. 

3.1.5.  Never  pipet  by  mouth. 

3.1.6.  Refer  to  the  instrument  instruction 
manuals  and  SOPs  (5.8.,  5.9.)  for  proper  and 
safe  operation  of  the  atomic  absorption 
sp>ectrophotometer,  graphite  furnace  atomizer 
and  associated  equipment. 

3.1.7  Because  metallic  elements  and  other 
toxic  substances  are  vaporized  during  AAS 
flame  or  graphite  furnace  atomizer  operation, 
it  is  imperative  that  an  exhaust  vent  be  used. 
Always  ensure  that  the  exhaust  system  is 
operating  properly  during  instrument  use. 

3.2.  Appa-atus  for  Sample  and  Standard 
Preparation 

3.2.1.  Hot  plate,  capable  of  reaching  150  °C, 
installed  in  an  exhaust  hood. 

3.2.2.  Phillips  beakers.  125  mL. 

3.2.#.  Bottles,  narrow-mouth,  polyethylene 
or  glass  with  leakproof  caps:  used  for  storage 
of  standards  and  matrix  modifier. 

3.2.4.  Volumetric  flasks,  volumetric  pipets, 
beakers  and  other  associated  general 
laboratory  glassware. 

3.2.5.  Forceps  and  other  associated  general 
laboratory  equipment. 

3.3.  Apparatus  for  Flame  AAS  Analysis 

3.3.1.  Atomic  absorption 
spectrophotometer  consisting  of  a(an]: 
Nebulizer  and  burner  head 
Pressure  regulating  devices  capable  of 

maintaining  constant  oxidant  and  fuel 

pressures 
Optical  system  capable  of  isolating  the 

desired  wavelength  of  radiation  (228.8  nm) 
Adjustable  slit 

Light  measuring  and  amplifying  device 
Display,  strip  chart,  or  computer  interface  for 

indicating  the  amount  of  absorbed 

radiation 
Cadmium  hollow  cathode  lamp  or 

electrodeless  discharge  lamp  (EDL)  and 

power  supply 

3.3.2.  Oxidant:  compressed  air,  filtered  to 
remove  water,  oil  and  other  foreign 
substances. 

3.3.3.  Fuel:  standard  commercially 
available  tanks  of  acetylene  dissolved  in 
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acetone;  tanks  should  be  equipped  with  flash 
arresters. 


standards  one  yair  aflar  their  recsipt  or 

preparation  date. 

Caution:  Do  not  use  grades  of  acetylene  3.5.8.  Matrix  modifiar  far  AAS-4IGA 

containing  solveats  other  than  acetone  analysis:  Dissolve  1.0  g  NhUHjPO*  and  ai5 

because  they  may  damage  the  PVC  tubing  g  Mg(NO,h  -eHrf)  In  approximateiy  200  mL 

used  in  soqw  instruments.  deloniied  water.  Add  1  mL  HNO,  and  dilute 

3.3.4.  Pressure-reducing  valves:  two  gauge,  to  500  mL  with  deionized  water. 
t¥ro-8tage  pressure  regulators  to  maintain  fuel  3.5.9    Nitric  Acid,  11  HNOj/DI  HjO 

and  oxidant  pressures  somewhat  higher  than  mixture:  Carefully  add  a  measured  volume  of 

SsS^t     "P"^"*  pressures  of  the  concentrated  HNO,  to  an  equal  volume  of  DI 

3.3.5.  Exhaust  vent  installed  directly  above  i  e  m  Mi»-«^-^i^  ,nat  in  <.  ti  jj 
the  spectrophotometer  burner  head.  3.5.10.  Nitric  acid,  10%  v/v:  CarefoUy  add 
,,.  .          .     t     .»eur..  .     ,    .  100  mL  of  concentrated  HNOj  to  500  mL  of 

3.4.  Apparatus  for  AAS-HGA  Analysis  dI  H^  and  dilute  to  1  L 

3.4.1.  Atomic  attsorption  ,  ,.  ri..«— ~  !>..».>.•■ 

spectrophotometer  consisting  of  a(an):  ^^  Glassware  Preparation 

Heated  graphite  furnace  atomizer  (HG A)  %vlth  ,\®  ^  •  *^~^  PhilMpt  beakers  by  refluxing 

argon  purge  system  ^'"*  ^■'^  nitric  acid  on  a  hot  plate  in  a  fume 

Pressure-regulating  devices  capable  of  '^oo*^  Thoroughly  rinse  with  deionized  watar 

maintaining  constant  argon  purge  pressure  ^°<^  invert  the  beakers  to  allow  them  to  drain 

Optical  system  capable  of  isolating  the  dry. 

desired  wavelength  of  radiation  (228.8  nm)  3.6.2.  Rinse  volumetric  flasks  and  all  other 

Adjustable  slit  glassware  with  10%  nitric  add  and 

Ught  measuring  and  amplifying  device  deionized  water  prior  to  use. 

Display,  strip  chart,  or  computer  interface  for  ,  ,  o.    j  ^  o—        .•      «.  ^i         . . « 

indicating  the  amount  pf  absorbed  3.7.  Standard  PreparaUon  far  Flame  AAS 

radiation  (as  Integrated  absorbance,  peak  Analysis 

area)  3.7.1.  Dilute  stock  solutions:  Prepare  1, 5, 

Background  corrector:  Zeeman  or  deuterium  10  and  100  Mg/mL  cadmium  standard  stock 

arc.  The  Zeeman  background  corrector  U  solutions  by  making  appropriate  serial 

recommended  diluUons  of  1,000  |ig/mL  cadmium  standard 

1^"!.  ,°     T-  °'u''**°,'"°P,2i,. ,     .  ^°^  «>>"«on  wth  the  diluting  soluUon 

electrodeless  discharge  lamp  (EDL)  and  described  in  Section  3.5.6. 

AuTo^^i'r  «pable  of  accurately  injecting  , ''f  ^"^'l"*  '^^^^^^  ^P?" 

5  to  20  uL  saiiple  aliquots  onto  the  L'voJT  "^T„  "'^^^w  **°'^  In  the  range  of 

Platform  in  a  graphite  tube  °-°^  ^  ^.O  ng/mL  by  making  appropriate 

3.4.2.  Pyrolytically  coated  graphite  tubes  »«nal  dUuUons  of  tJie  dilute  stock  soIuUoqs 
containing  solid,  pyrolytic  LVov  platforms.  "^'V^^  ^  '^^"*">«  soluUon.  A  suggested 

3.4.3.  Polyethylene  sample  cups,  2.0  to  2.5  ™e"»o<J  «  preparation  of  the  working 
mL,  for  use  with  the  autosampler.  standards  is  given  below. 

3.4.4.  Inert  purge  gas  for  graphite  furnace 
atomizer:  compressed  gas  cylinder  of  purified 
argon. 

3.4.5.  Two  gauge,  two-stage  pressure 
regulator  for  the  argon  gas  cylinder. 

3.4.6.  Cooling  water  supply  for  graphite 
furnace  atomizer. 

3.4.7.  Exhaust  vent  installed  directly  above 
the  graphite  furnace  atomizer. 

3.5.  Reagents 

All  reagents  should  be  ACS  analytical 
reagent  grade  or  better. 

3.5.1 .  Deionized  water  with  a  specific  store  the  working  standards  In  500-mL, 

conductance  of^ss  than  10  US  narrow-mouth  polyethylene  or  glass  bottles 

Hi.  g^ss  ^;s^x^^i  HQ.  -^r  ^'^'"^^-  ""^ ''"''  "'^" 

3.5.4.  Ammonium  phosphate,  monobasic, 

NH4H2PO4.  3.8.  Standard  Preparation  for  AAS-HGA 

3.5.5.  Magnesium  nitrate.  Mg(N0])2  •  Analysis 

*"^9\,  ^,  ..          ,     .      ,„.„.„         ^  3.8.1  Dilute  stock  solutions:  Prepare  10. 

HQ)  Add40mLWJO,and4mLHa  stock  solutions  by  making  appropriate  ten- 

carefully  to  approximately  500  mL  delonlzwl  fo, j  ^^al  dilutions  of  Z  1  So  Jg/mL 

water  and  dilute  to  1  L  with  deionized  water.  T  »|"""  "^•""""»  "•  •f'"  '-"^  tw""- 

3.5.7.  Cadmium  standard  stock  solution.  cadmium  standard  stock  solution  with  the 

1,000  ng/mL:  Use  a  commercially  available  diluting  solution  descnbed  in  Section  3.5.6. 

certified  1,000  (ig/mL  cadmium  standard  or.  ^^^  Working  standards:  Prepare 

alternatively,  dissolve  1.0000  g  of  cadmium  cadmium  working  standards  in  the  range  of 

meUl  in  a  minimum  volume  of  1:1  HCl  and  ^-^  ^  ^  ng/mL  by  making  appropriate  sarial 

dilute  to  1  L  writh  4%  HNOj.  Observe  dilutions  of  the  dilute  stock  solutions  with 

expiration  dates  of  commercial  standards.  ^^  same  diluting  solution.  A  suggested 

Properly  dispose  of  commercial  standards  method  of  preparation  of  the  working 

with  no  expiration  dates  or  prepared  standards  is  given  below. 
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Store  the  woiidng  standards  in  nanow- 
mouth  polyethylene  or  glass  bottles  with 
leakproof  caps.  Prepare  monthly. 

3.9.  Sample  Preparation 

3.9.1.  Carefully  transfer  each  sample  filter 
with  forceps  from  its  filter  cassette  unit  to  a 
clean,  separate  12S-mL  Phillips  beaker  along 
with  any  loose  dust  found  in  the  cassette. 
Label  each  Phillips  beaker  with  the 
appropriate  sample  number. 

3.9.2.  Digest  the  sample  by  adding  5  mL  of 
concentrated  nitric  acid  (HNOj)  to  each 
Phillips  beaker  containing  an  air  filter 
sample.  Place  the  Phillips  beakers  on  a  hot 
plate  In  an  exhaust  hood  and  heat  the 
samples  until  approximately  0.5  mL  remains. 
The  sample  solution  in  each  Phillips  beaker 
should  become  clear.  If  it  Is  not  clear,  digest 
the  sample  with  another  portion  of 
concentrated  nitric  acid. 

3.9.3.  After  completing  the  HNOj  digestion 
and  cooling  the  samples,  add  40  ^L  (2  drops) 
of  concentrated  HQ  to  each  air  sample 
solution  and  then  swirl  the  contents. 
Carefully  add  about  5  mL  of  deionized  water 
by  pouring  It  down  the  inside  of  each  beaker. 

3.9.4.  Quantitatively  transfer  each  cooled 
air  sample  solution  from  each  Phillips  beaker 
to  a  clean  10-mL  volumetric  flask.  Dilute 
each  flask  to  volume  with  deionized  water 
and  mix  well. 

3.10.  Flame  AAS  Analysis 

Analyze  all  of  the  air  samples  for  their 
cadmium  content  by  flame  atomic  absorption 
spectroscopy  (AAS)  according  to  the 
instructions  given  below. 

3.10.1.  Set  up  the  atomic  absorption 
spectrophotometer  for  the  air/acetj-lene  flame 
analysts  of  cadmium  according  to  the  SOP 
(5.8.)  or  the  manufacturer's  operational 
instructions.  For  the  source  lamp,  use  the 
cadmium  hollow  cathode  or  electrodeless 
discharge  lamp  operated  at  the 
manufacturer's  recommended  rating  for 
continuous  operation.  Allow  the  lamp  to 
warm  up  10  to  20  min  or  until  the  energy 
output  stabilizes.  Optimize  conditions  such 
as  lamp  position,  burner  bead  alignment,  fuel 
and  oxidant  flow  rates,  etc.  See  the  SOP  or 
specific  Instrument  manuals  for  details. 
Instrumental  parameters  for  the  Perkin-Elmer 
Model  603  used  in  the  validation  of  this 
method  are  given  in  Attachment  1. 

3.10.2.  Aspirate  and  measure  the 
absorbance  of  a  standard  solution  of 
cadmium.  The  standard  concentration  should 
be  within  the  linear  range.  For  the 
instrumentation  used  in  the  validation  of  this 
method  a  2  (ig/mL  cadmium  standard  gives 

a  net  absorbance  reading  of  about  0.350  abt. 
units  (see  Section  1.5.5.)  when  the 
instrument  and  the  source  lamp  are 
performing  to  manufactunr  spedficatioas. 
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3.10.3.  To  increase  instrument  response, 
scale  expand  the  absorbance  reading  of  the 
aspirated  2  ^g/mL  working  standard 
approximately  four  times.  Increase  the 
integration  time  to  at  least  3  seconds  to 
reduce  signal  noise. 

3.10.4.  Autozero  the  instrument  while 
aspirating  a  deionized  water  blank.  Monitor 
the  variation  in  the  baseline  absorbance 
reading  (baseline  noise)  for  a  few  minutes  to 
Insure  that  the  instrument,  source  lamp  and 
associated  equipment  are  in  good  operating 
condition. 

3.10.5.  Aspirate  the  working  standards  and 
samples  directly  into  the  flame  and  record 
their  absorbance  readings.  Aspirate  the 
deionized  water  blank  immediately  after 
every  standard  or  sample  to  correct  for  and 
monitor  any  baseline  drift  and  noise.  Record 
the  baseline  absorbance  reading  of  each 
deionized  water  blank.  Label  each  standard 
and  sample  reading  and  its  accompanying 
baseline  reading. 

3.10.6.  It  is  recommended  that  the  entire 
series  of  working  standards  be  analyzed  at 
the  beginning  and  end  of  the  analysis  of  a  set 
of  samples  to  establish  a  concentration- 
response  curve,  ensure  that  the  standard 
readings  agree  with  each  other  and  are 
reproducible.  Also,  analyze  a  working 
standard  after  every  five  or  six  samples  to 
monitor  the  performance  of  the 
spectrophotometer.  Standard  readings  should 
agree  within  ±10  to  15%  of  the  readings 
obtained  at  the  beginning  of  the  analysis. 

3.10.7.  Bracket  the  sample  readings  with 
standards  during  the  analysis.  If  the 
absorbance  reading  of  a  sample  is  above  the 
absorbance  reading  of  the  highest  working 
standard,  dilute  the  sample  with  diluting 
solution  and  reanalyze.  Use  the  appropriate 
dilution  factor  in  the  calculations. 

3.10.8.  Repeat  the  analysis  of 
approximately  10%  of  the  samples  for  a 
check  of  precision. 

3.10.9.  If  possible,  analyze  quality  control 
samples  from  an  indep>endent  source  as  a 
check  on  analytical  recovery  and  precision. 

3.10.10.  Record  the  final  instrument 
settings  at  the  end  of  the  analysis.  Date  and 
label  the  output. 

3.11.  AAS-HGA  Analysis 

Initially  analyze  all  of  the  air  samples  for 
their  cadmium  content  by  flame  atomic 
absorption  spectroscopy  (AAS)  according  to 
the  instructions  given  in  Section  3.10.  If  the 
concentration  of  cadmium  in  a  sample 
solution  is  less  than  three  limes  the 
quantitative  detection  limit  (0.04  ng/mL  (40 
ng/mL)  for  the  instrumentation  used  in  the 
validation]  and  the  sample  results  are  to  be 
averaged  with  other  samples  for  TWA 
calculations,  proceed  with  the  AAS-HGA 
analysis  of  the  sample  as  described  below. 

3.11.1.  Set  up  the  atomic  absorption 
spectrophotometer  and  HGA  for  flameless 
atomic  absorption  analysis  of  cadmium 
according  to  the  SOP  (5.9.)  or  the 
manufacturer's  operational  instructions  and 
allow  the  instr\mient  to  stabilize.  The 
graphite  furnace  atomizer  is  equipped  with  a 
pyrolytically  coated  graphite  tube  containing 
a  pyrolytic  platform.  For  the  source  lamp,  use 
a  cadmium  hollow  cathode  or  electrodeless 
discharge  lamp  operated  at  the 
manufacturer's  recommended  setting  for 
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graphiti  >  furnace  operation.  The  Zeeman 
bacKgro  und  corrector  and  EDL  are 
recomn  ended  for  use  with  the  L'vov 
platfon  1.  Instrumental  parameters  for  the 
Perkin-Clmer  Model  5100  spectrophotometer 
and  Zetfman  HGA-600  graphite  himace  used 
in  the  validation  of  this  method  are  given  in 
Attachment  2. 

3.11.].  Optimize  the  energy  reading  of  the 
spectrophotometer  at  228.8  nm  by  adjusting 
the  lamb  position  and  the  wavelength 
according  to  the  manufacturer's  instructions. 

3.11.3.  Set  up  the  autosampler  to  inject  a 
5-^L  alipuot  of  the  working  standard,  sample 
or  reagent  blank  solution  onto  the  L'vov 
platform  along  with  a  10-jiL  overlay  of  the 
matrix  tiodifier. 

3.11.4.  Analyze  the  reagent  blank  (diluting 
solutiod,  Section  3.5.6.)  and  then  autozero 
the  instrument  before  starting  the  analysis  of 
a  set  of  lamples.  It 'is  recommended  that  the 
reagent  blank  be  analyzed  several  times 
during  I  he  analysis  to  assure  the  integrated 
absorba  ice  (peak  area)  reading  remains  at  or 
near  zei  o. 

3. 11. J .  Analyze  a  working  standard 
approxi  nately  midway  in  the  Imear  portion 
of  the  forking  standard  range  two  or  three 
times  tq  check  for  reproducibility  and 
sensitivity  (see  sections  1.5.5.  and  1.5.6.) 
before  starting  the  analysis  of  samples. 
Calculate  the  experimental  characteristic 
mass  va  lue  from  the  average  integrated 
absorba  ice  reading  and  injection  volume  of 
the  ana  yzed  working  standard.  Compare  this 
value  tc  the  manufact\irer's  suggested  value 
as  a  ch«  :k  of  proper  instrument  operation. 

3.11.( .  Analj'ke  the  reagent  blank,  working 
standar  I,  and  sample  solutions.  Record  and 
label  thi  i  peak  area  (abs-sec)  readings  and  the 
peak  an  1  background  peak  profiles  on  the 
printer/  blotter. 

3.11.3 .  It  is  recommended  the  entire  series 
of  work)ng  standards  be  analyzed  at  the 
beginning  and  end  of  the  analysis  of  a  set  of 
samples.  Establish  a  concentration-response 
curve  aid  ensure  standard  readings  agree 
with  each  other  and  are  reproducible.  Also, 
analyzeja  working  standard  after  every  five 
or  six  samples  to  monitor  the  performance  of 
the  system.  Standard  readings  should  agree 
within  il5%  of  the  readings  obtained  at  the 
beginning  of  the  analysis. 

3.11.8.  Bracket  the  sample  readings  with 
standards  during  the  analysis.  If  the  peak 
area  reafling  of  a  sample  is  above  the  peak 
area  reading  of  the  highest  working  standard, 
dilute  tie  sample  with  the  diluting  solution 
and  reanalyze.  Use  the  appropriate  dilution 
factor  in  the  calculations. 

3.11.9.  Repeat  the  analysis  of 
approximately  10%  of  the  samples  for  a 
check  CM  precision. 

3.11.10.  If  possible,  analyze  quality  control 
samples  from  an  independent  source  as  a 
check  of  analytical  recovery  and  precision. 

3. 11. ill.  Record  the  final  instrument 
settingsat  the  end  of  the  analysis.  Date  and 
label  th|  output. 

3.12.  Calculations 

Note:  Standards  used  for  HGA  analysis  are 
in  ng/mL.  Total  amounts  of  cadmium  from 
calculations  will  be  in  ng  (not  iig)  unless  a 
prior  conversion  is  made. 

3.12.11.  Correct  for  baseline  drift  and  noise 
in  flamq  AAS  analysis  by  subtracting  each 


baseline  absorbance  reading  from  its 
corresponding  working  standard  or  sample 
absort>ance  reading  to  obtain  the  net 
absorbance  reading  for  each  standard  and 
sample. 

3.12.2.  Use  a  least  squares  regression 
program  to  plot  a  concentration-response 
curve  of  net  absorbance  reading  (or  peak  area 
for  HGA  analysis)  versus  concentration  (^g/ 
mL  or  ng/mL]  of  cadmium  in  each  working 
standard. 

3.12.3.  Determine  the  concentration  ing/ 
mL  or  ng/mL)  of  cadmium  in  each  sample 
from  the  resulting  concentration-response 
curve.  If  the  concentration  of  cadmium  in  a 
sample  solution  is  less  than  three  times  the 
quantitative  detection  limit  [004  \ig/mL (40 
ng/mL)  for  the  instrumentation  used  in  the 
validation  of  the  method)  and  if  consecutive 
samples  were  taken  on  one  employee  and  the 
sample  results  are  to  be  averaged  with  other 
samples  to  determine  a  single  TWA, 
reanalyze  the  sample  by  AAS-HGA  as 
described  in  Section  3.11  ^^nd  repKjrt  the 
AAS-HGA  analytical  results. 

3.12.4.  Calculate  the  total  amount  (fig  or 
ng)  of  cadmium  in  each  sample  from  the 
sample  solution  volume  (mL) : 

W=(C)(sample  vol,  mL)(DF) 

Where: 
W=Total  cadmium  in  sample 
C=Calculated  concentration  of  cadmium 
DF=Dilution  Factor  (if  applicable) 

3.12.5.  Make  a  blank  correction  for  each  air 
sample  by  subtracting  the  total  amount  of 
cadmium  in  the  corresponding  blank  sample 
from  the  total  amount  of  cadmium  m  the 
sample. 

3.12.6.  Calculate  the  concentration  of 
cadmium  in  an  air  sample  (mg/ms  or  ^g/m3) 
by  using  one  of  the  following  equations: 
mg/m3=Wbc/(Air  vol  sampled,  L) 

or 

jig/m3=(Wbc)(l,000  ng/ng)/(Air  vol  sampled, 

L) 
Where: 
Wbc=blank  corrected  total  jxg  cadmium  in 

the  sample.  (lng=l,000  ng) 

4.  Backup  Data 

4.1.  Introduction 

4.1.1.  The  purpose  of  this  evaluation  is  to 
determine  the  analytical  method  recovery, 
working  standard  range,  and  qualitative  and 
quantitative  detection  limits  of  the  two 
atomic  absorption  analytical  techniques 
included  in  this  method.  The  evaluation 
consisted  of  the  following  experiments: 

1.  An  analysis  of  24  samples  (six  samples 
each  at  0.1, 0.5, 1  and  2  times  the  TWA-PEL) 
for  the  analytical  method  recovery  study  of 
the  flame  AAS  analytical  technique. 

2.  An  analysis  of  18  samples  (six  Samples 
each  at  0.5, 1  and  2  times  the  Action  Level 
TWA-PEL)  for  the  analytical  method 
recovery  study  of  the  AAS-HGA  analytical 
technique. 

3.  Multiple  analyses  of  the  reagent  blank 
and  a  series  of  standard  solutions  to 
determine  the  working  standard  range  and 
the  qualitative  and  quantitative  detection 
limits  for  both  atomic  absorption  analytical 
techniques. 

4.1.2.  The  analytical  method  recovery 
results  at  all  test  levels  were  calculated  from 
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concentration-response  curves  and 
statistically  examined  for  outliers  at  the  99% 
confidence  level.  Possible  outliers  were 
determined  using  the  Treatment  of  Outliers 
test  (5.10.).  In  addition,  the  sample  results  of 
the  two  anal>'tical  techniques,  at  0.5, 1.0  and 
2.0  times  their  target  concentrations,  were 
tested  for  homogeneity  of  variances  also  at 
the  99%  confidence  level.  Homogeneity  of 
the  coefficients  of  variation  was  determined 
using  the  Bartlett's  test  (5.11.).  The  overall 
analytical  error  (OAE)  at  the  95%  confidence 
level  was  calculated  using  the  equation 
(5.12.): 

OAE=±llBias|+(1.96)(CV,(pooled))(100%)l 

4.1.3.  A  derivation  of  the  International 
Union  of  Pure  and  Applied  Chemistry 
(lUPAC)  detection  limit  equation  (5.13.)  was 
used  to  determine  the  qualitative  and 
quantitative  detection  limits  for  both  atomic 
absorption  analytical  techniques: 
Ci<j=k(sd)/m  (Equation  1) 

Where: 
Cij=the  smallest  reliable  detectable 

concentration  an  analytical  instrument 

can  determine  at  a  given  confidence 

level. 
k=3  for  the  Qualitative  Detection  Limit  at 

the  99.86%  Confidence  Level 
=10  for  the  Quantitative  Detection  Limit  at 

the  99.99%  Confidence  Level. 
sd=standard  deviation  of  the  reagent  blank 

(Rbl)  readings. 
m=analytical  sensitivity  or  slopte  as 

calculated  by  linear  regression. 

4.1.4.  Collection  efficiencies  of  metallic 
fume  and  dust  atmospheres  on  0.8-^m  mixed 
cellulose  ester  membrane  filters  arfe  well 
documented  and  have  been  shown  to  be 
excellent  (5.11.).  Since  elemental  cadmium 
and  the  cadmium  component  of  cadmium 
compounds  are  nonvolatile,  stability  studies 
of  cadmium  spiked  MCEF  samples  were  not 
performed. 

4.2.  Equipment 

4.2.1.  A  Perkin-Elmer  (PE)  Model  603 
spectrophotometer  equipped  with  a  manual 
gas  control  system,  a  stainless  steel  nebulizer, 
a  burner  mixing  chamber,  a  flow  spoiler  and 
a  10  cm.  (one-slot)  burner  head  was  used  in 
the  experimental  validation  of  the  flame  AAS 
anal>'tical  technique.  A  PE  cadmium  hollow 
cathode  lamp,  operated  at  the  manufacturer's 
recommended  current  setting  for  continuous 
operation  (4  mA).  was  used  as  the  source 
lamp.  Instrument  parameters  are  listed  in 
Attachment  1. 

4.2.2.  A  PE  Model  5100  spectrophotometer, 
Zeeman  HGA-600  graphite  furnace  atomizer 
and  AS-60  HGA  autosampler  were  used  in 
the  experimental  validation  of  the  AAS-HGA 
anal>tical  technique.  The  spectrophotometer 
was  equipped  with  a  PE  Series  7700 
professional  computer  and  Model  PR-310 
printer.  A  PE  System  2  cadmium 
electrodeless  discharge  lamp,  operated  at  the 
manufacturer's  recommended  current  setting 
for  modulated  operation  (170  mA),  was  used 
as  the  source  lamp.  Instrument  parameters 
are  listed  in  Attachment  2. 

4.3.  Reagents 

4.3.1.  J.T.  Baker  Chem.  Co.  (Analyzed 
grade)  concentrated  nitric  acid,  69.0-71.0%. 
and  concentrated  hydrochloric  acid,  36.5- 


38.0%,  were  used  to  prepare  the  samples  and 
standards. 

4.3.2.  Ammonium  phosphate,  monobasic, 
NH4H2PO4  and  magnesium  nitrate,  Mg(N03)2 
6H2O,  both  manufactured  by  the 
Mallinckrodt  Chem.  Co.,  were  used  to 
prepare  the  matrix  modifier  for  AAS-HGA 
analysis. 

4.4.  Standard  Preparation  for  Flame  AAS 
Analysis 

4.4.1.  Dilute  stock  solutions:  Prepared  0.01, 
0  1, 1, 10  and  100  ng/mL  cadmium  standard 
stock  solutions  by  making  appropriate  serial 
dilutions  of  a  commercially  available  1,000 
fig/mL  cadmium  standard  stock  solution 
(RICCA  Chemical  Co.,  Lot#  A102)  with  the 
diluting  solution  (4%  HNO3, 0.4%  HCl). 

4.4.2.  Analyzed  Standards:  Prepared 
cadmium  standards  in  the  range  of  0.001  to 
2.0  Hg/mL  by  pipetting  2  to  10  mL  of  the 
appropriate  dilute  cadmium  stock  solution 
into  a  100-mL  volumetric  flask  and  diluting 
to  volume  with  the  diluting  solution.  (See 
Section  3.7.2.) 

4.5.  Standard  Preparation  for  AAS-HGA 
Analysis 

4.5.1.  Dilute  stock  solutions:  Prepared  1, 
10, 100  and  1,000  ng/mL  cadmium  standard 
stock  solutions  by  making  appropriate  serial 
dilutions  of  a  commercially  available  1,000 
Hg/mL  cadmium  standard  stock  solution  (J.T 
Baker  Chemical  Co.,  Instra-analyzed,  Lot* 
D22642)  with  the  diluting  solution  (4% 
HNOj,  0.4%  HCl). 

4.5.2.  Analyzed  Standards:  Prepared 
cadmium  standards  in  the  range  of  0.1  to  40 
ng/mL  by  pipetting  2  to  10  mL  of  the 
appropriate  dilute  cadmium  stock  solution 
into  a  100-mL  volumetric  flask  and  diluting 
to  volume  with  the  diluting  solution.  (See 
Section  3.8.2.) 

4.6.  Detection  Limits  and  Standard  Working 
Range  for  Flame  AAS  Analysis 

4.6.1.  Analyzed  the  reagent  blank  solution 
and  the  entire  series  of  cadmium  standards 
in  the  range  of  0.001  to  2.0  ng/mL  three  to 
six  times  according  to  the  instructions  given 
in  Section  3.10.  The  diluting  solution  (4% 
HNO3, 0.4%  HCl)  was  used  as  the  reagent 
blank.  The  integration  time  on  the  PE  603 
spectrophotometer  was  set  to  3.0  seconds  and 
a  four-fold  expansion  of  the  absorbance 
reading  of  the  2.0  ^g/mL  cadmium  standard 
was  made  prior  to  analysis.  The  2.0  ng/mL 
standard  gave  a  net  absorbance  reading  of 
0.350  abs.  units  prior  to  expansion  in 
agreement  with  the  manufacturer's 
specifications  (5.6.). 

4.6.2.  The  net  absorbance  readings  of  the 
reagent  blank  and  the  low  concentration  Cd 
standards  from  0.001  to  0.1  jig/mL  and  the 
statistical  analysis  of  the  results  are  shown  in 
Table  I.  The  standard  deviation,  sd,  of  the  six 
net  absorbance  readings  of  the  reagent  blank 
is  1.05  abs.  units.  The  slope,  m,  as  calculated 
by  a  linear  regression  plot  of  the  net 
absorbance  readings  (shown  in  Table  II)  of 
the  0.02  to  1.0  Hg/mL  cadmium  standards 
versus  their  concentration  is  772  7  abs.  units/ 
(Hg/mL). 

4.6.3.  If  these  values  for  sd  and  the  slope, 
m,  are  used  in  Eqn.  1  (Sect.  4.1.3  ),  the 


qualitative  and  quantitative  detection  limits 
as  determined  by  the  lUPAC  Method  are: 
C,d=(3)(1.05  abs.  units)/(772.7  abs.  units/(ug/ 

mL)) 
=  0.0041  Hg/mL  for  the  qualitative 

detection  limit. 
Cid=(10)(1.05  abs.  units)/(772.7  abs.  units/ng/ 

mL)) 
=0.014  Hg/mL  for  the  quantitative  detection 

limit. 

The  qualitative  and  quantitative  detection 
limits  for  the  flame  AAS  analytical  technique 
are  0.041  Hg  and  0.14  Hg  cadmium, 
respectively,  for  a  10  mL  solution  volume. 
These  correspond,  respectively,  to  0.2  Hg/m^ 
and  0.70  Hg/m)  for  a  200  L  air  volume. 

4.6.4.  The  recommended  Cd  standard 
working  range  for  flame  AAS  analysis  is  0.02 
to  2.0  Hg/mL.  The  net  absorbance  readings  of^ 
the  reagent  blank  and  the  recommended 
working  range  standards  and  the  statistical 
analysis  of  the  results  are  shown  in  Table  11. 
The  standard  of  lowest  concentration  in  the 
working  range,  0.02  Hg/mL,  is  slightly  greater 
than  the  calculated  quantitative  detection 
limit,  0.014  Hg/mL.  The  sUndard  of  highest 
concentration  in  the  working  range,  2.0  Hg/ 
mL.  is  at  the  upper  end  of  the  linear  working 
range  suggested  by  the  manufacturer  (5.6.). 
Although  the  standard  net  absorbance 
readings  are  not  strictly  linear  at 
concentrations  above  0.5  Hg/mL,  the 
deviation  from  linearity  is  only  about  10%  at 
the  upper  end  of  the  recommended  standard 
working  range.  The  deviation  bom  linearity 
is  probably  caused  by  the  four-fold  expansion 
of  the  signal  suggested  in  the  method.  As 
shown  in  Table  II,  the  precision  of  the 
standard  net  absorbance  readings  are 
excellent  throughout  the  recommended 
working  range;  the  relative  standard 
deviations  of  the  readings  range  from  0.009 
to  0.064. 

4.7.    Defection  Limits  and  Standard  Working 
Range  for  AAS-HGA  Analysis 

4.7.1.  Analyzed  the  reagent  blank  solution 
and  the  entire  series  of  cadmium  standards 
in  the  range  of  0.1  to  40  ng/mL  according  to 
the  instructions  given  in  Section  3.11.  The 
diluting  solution  (4%  HNOj,  0.4%  HCl)  was 
used  as  the  reagent  blank.  A  fresh  aliquot  of 
the  reagent  blank  and  of  each  standard  was 
used  for  every  analysis.  The  experimental 
characteristic  mass  value  was  0.41  pg, 
calculated  from  the  average  peak  area  (abs- 
sec)  reading  of  the  5  ng/mL  standard  which 
is  approximately  midway  in  the  linear 
portion  of  the  working  standard  range.  This 
agreed  within  20%  with  the  characteristic 
mass  value,  0.35  pg,  listed  by  the 
manufacturer  of  the  instrument  (5.2.). 

4.7.2  The  peak  area  (abs-sec)  readings  of 
the  reagent  blank  and  the  low  concentration 
Cd  standards  &t>m  0.1  to  2.0  ng/mL  and 
statistical  analysis  of  the  results  are  shown  in 
Table  III.  Five  of  the  reagent  blank  peak  area 
readings  were  zero  and  the  sixth  reading  was 
1  and  was  an  outlier.  The  near  lack  of  a  blank 
signal  does  not  satisfy  a  strict  interpretation 
of  the  lUPAC  method  for  determining  the 
detection  limits.  Therefore,  the  standard 
deviation  of  the  six  p>eak  area  readings  of  the 
0.^  ng/mL  cadmium  standard,  0.75  abs-sec, 
was  used  to  calculate  the  detection  limits  by 
the  lUPAC  method.  The  slope,  m.  as 
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calculated  by  a  linear  regression  plot  of  the 
peak  area  (abs-sec)  readings  (shown  in  Table 
rV)  of  the  0.2  to  10  ng/mL  cadmium 
standards  versus  their  concentration  is  51.5     ' 
abs-sec/(ng/mL). 

4.7.3.  If  0.75  abs-sec  (sd)  and  51.5  abs-sec/ 
(ng/mL)  (m)  are  used  in  Eqn.  1  (Sect.  4.1.3.), 
the  qualitative  and  quantitative  detection 
limits  as  determined  by  the  lUPAC  method 
are: 

Cut=  (3](0.7S  abs-sec)/(51.S  abs-sec/(hg/mL) 
s  0.044  ng/mL  for  the  qualitative  detection 
limit. 

Cid=  (10)(0.75  abs-sec)/(51.5  abs-»ec/(ng/mL) 
-  0.15  ng/mL  for  the  quantitative 
detection  limit. 
The  qualitative  and  quantitative  detection 
limits  for  the  AAS-HGA  analytical  technique 
are  0.44  ng  and  1.5  ng  cadmium, 
respectively,  for  a  10  mL  solution  volume. 
These  correspond,  respectively,  to  0.007  (ig/ 
m>  and  0.025  ^g/m>  for  a  60  L  air  volume. 

4.7.4.  The  peak  area  (abs-sec)  readings  of 
the  Cd  standards  from  0.2  to  40  ng/mL  and 
the  statistical  analysis  of  the  results  are  given 
in  Table  IV.  The  recommended  standard 
working  range  for  AAS-HGA  analysis  iS  0.2 
to  20  ng/mL.  The  standard  of  lowest 
concentration  in  the  recommended  working 
range  is  slightly  greater  than  the  calculated 
quantitative  detection  limit,  0.15  ng/mL.  The 
deviation  from  linearity  of  the  peak  area 
readings  of  the  20  ng/mL  standard,  the 
highest  concentration  standard  in  the 
recommended  working  range,  is 
approximately  10%.  The  deviations  from 
linearity  of  the  peak  area  readings  of  the  30 
and  40  ng/mL  standards  are  significantly 
greater  than  10%.  As  shown  in  Table  IV,  the 
precision  of  the  peak  area  readings  are 
satisfactory  throughout  the  recommended 
working  range;  the  relative  standard 
deviations  of  the  readings  range  firom  0.025 
to  0.083. 

4.8.  Analytical  Method  Recovery  for  Flame 
AAS  Analysis 

4.8.1.  Four  sets  of  spiked  MCEF  samples 
were  prepared  by  injecting  20  jiL  of  10,  50, 
100  and  200  ug/mL  dilute  cadmium  stock 
solutions  on  37  mm  diameter  filters  (part  no. 
AAW"  037  00.  Millipore  Corp.,  Bedford,  MA) 
with  a  calibrated  micropipet.  The  dilute 
stork  :3lu:ions  were  prepared  by  making 
appropriate  serial  dilutions  of  a 
commercially  available  1,000  Mg/mL 
cadmium  standard  stock  solution  (RICCA 
Chemical  Co.,  Lot#  A102)  with  the  diluting 
solution  (4%  HNO3,  0.4%  HCl).  Each  set 
contained  six  samples  and  a  sample  blank. 
The  amount  of  cadmium  in  the  prepared  sets 
were  equivalent  to  0.1,  0.5, 1.0  and  2.0  times 
the  TWA  PEL  target  concentration  of  5  ng/m' 
for  a  400  L  air  volume. 

4.8.2.  The  air-dried  spiked  filters  were 
digested  and  analyzed  for  their  cadmium 
content  by  flame  atomic  absorption 
spectroscopy  (AAS)  following  the  procedure 
described  in  Section  3.  The  0.02  to  2.0\i  g/ 
mL  cadmium  standards  (the  suggested 
working  range)  were  used  in  the  analysis  of 
the  spiked  filters. 

4.8.3.  The  results  of  the  analysis  are  given 
in  Table  V.  One  result  at  0.5  times  the  TWA 


/  Monday.  January  3,' 1994  /  Rules  and  Regulations 


PEL  target  <  ;oncentration  was  an  outlier  and 
was  exclu(Bd  from  statistical  analysis. 
Experimen  al  {ustification  for  rejecting  it  is 
that  the  oui  Her  value  was  probably  due  to  a 
spiking  err  )r.  The  coefBcients  of  variation  for 
the  three  te  st  levels  at  0.5  to  2.0  times  the 
TWA  PEL  t  irget  concentration  passed  the 
Bartlett's  t«t  and  were  pooled. 

4.8.4.  The  average  recovery  of  the  six 
spiked  filter  samples  at  0.1  times  the  TWA 
PEL  target  concentration  was  118.2%  with  a 
coefficient  of  variation  (CVi)  of  0.128.  The 
average  recovery  of  the  spiked  filter  samples 
in  the  rangi  1  of  0.5  to  2.0  times  the  TWA 
target  cone  intration  was  104.0%  with  a 
p<x>Ied  coe  ficient  of  variation  (CV|)  of  0.010. 
Consequen  iy,  the  analytical  bias  fbund  in 
these  spike  i  sample  results  over  the  tested 
concentrati  on  range  was  ■*'4.0%  and  the  OAE 
was  16.0% 

4.9.  Analytical  Method  Recovery  for  AAS- 
HGA  Analysis 

4.9.1.  Th  -ee  sets  of  spiked  MCEF  samples 
were  prepa  red  by  injecting  15|i  L  of  5, 10  and 
20  ^g/mL  qilute  cadmium  stock  solutions  on 
37  mm  diaiieter  filters  (part  no.  AAWP  037 
00,  Millipofe  Corp..  Bedford,  MA)  with  a 
calibrated  micropipet.  The  dilute  stock 
solutions  were  prepared  by  making 
appropriate  serial  dilutions  of  a 
commercially  available  certified  1,000  Hg/mL 
cadmium  standard  stock  solution  (Fisher 
Chemical  C  o.,  Lot#  913438-24)  with  the 
diluting  so  uUon  (4%  HNCh.  0.4%  HCl).  Each 
set  contain!  id  six  samples  and  a  sample 


blank.  The 


amount  of  cadmium  in  the 


5.1.  Slav  n 
Source  Bo<  k 


prepared  s<  ts  were  equivalent  to  0.5, 1  and 
2  limes  the  Action  Level  TWA  target 
concentrati  an  of  2.5  (ig/m^  for  a  60  L  air 
volume. 

4.9.2.  Th^  air-dried  spiked  filters  were 
digested  anjd  analyzed  for  their  cadmium 
content  by  jFlameless  atomic  absorption 
spectrosco]  y  using  a  heated  graphite  furnace 
atomizer  fc  llowing  the  procedure  described 
in  Section  ;  I.  A  five-fold  dilution  of  the 
spiked  filte  r  samples  at  2  times  the  Action 
Level  TWA  was  made  prior  to  their  analysis. 
The  0.05  tc  20  ng/mL  cadmium  standards 
were  used  n  the  analysis  of  the  spiked 
filters. 

4.9.3.  Tf^  results  of  the  analysis  are  given 
in  Table  VI  There  were  no  outliers.  The 
coefficient)  of  variation  for  the  three  test 
levels  at  0.1  i  to  2.0  times  the  Action  Level 
TWA  PEL  I  lassed  the  Bartlett's  test  and  were 
pooled.  Th  s  average  recovery  of  the  spiked 
filter  samp  es  was  94.2%  with  a.pooled 
coefficient  Df  variation  (CVi)  of  0.043. 
Consequen  :ly,  the  analytical  bias  was  -5.8% 
and  the  Oi^  E  was  ±14.2%. 

4.10.  Cone  usions 

The  exp<  riments  performed  in  this 
evaluation  show  the  two  atomic  absorption 
analytical  t  schniques  included  in  this 
method  to  )e  precise  end  accurate  and  have 
sufficient  s  msitivity  to  measure  airborne 
cadmium  c  ver  a  broad  range  of  exposxire 
levels  and  sampling  periods. 
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Table  I.— Cd  Detection  Limit  Study 

[Rame  AAS  Analysis] 


STD  (|ig/mL) 

Absortance  read- 
ing at  228.8  nm 

Statistical  analysis 

Reagent  blank 

5  2 

4         3 

4  3 

6  6 
2         4 

6  6 

5  7 

7  3 
7         4 

7  7 

8  8 
8         6 

10         9 
10        13 
10        10 

20       23 
20       22 
20       20 

42        42 
42        42 

42        45 

84 
80 
83 

n=6. 

mean=3.50. 
stddev=1.05. 
CV«0.30. 

mean»5.00. 

std(Jevx1.67. 

CV»0.a'J5. 

n.6. 

mean=5.50. 

stddev*1.76. 

CV=0.320. 

n=6. 

mean=7.33. 

std  dev=0.817. 

CV=0.111. 

n=6. 

mean«10.3. 

stddevs=1.37. 

CV=K3.133. 

n=6. 

mean«20.8. 

stddevxi.33. 

CV=0.064. 

n=6. 

mean=42.5. 

stddev-1.22. 

CV=0.029. 

n=3                                                                                         * 

0.001 * 

0.002  

0.005  

0.010  

0.020  

0.050  

0.10  

mean=82.3. 
std  dev=2.08. 
CV«0.025. 

Table  II.— Co  Standard  Working  Range  Study 

[Rame  AAS  /Vnalysis] 


STD  (ng/mL) 


Reagent  blank 


0.020 


0.050 


0.10  

0.20  

0.50 

1.00 

2.00  

Absortiance  read- 
ing at  228.8  nm 


5         2 
4         3 

4         3 


20 
20 
20 

42 
42 
42 


23 
22 
20 

42 
42 
45 

84 
80 
83 

161 
161 
158 

I 

\    391 

^     389 

V    3W 

760 
748 
752 

1416 


Statistical  analysis 


n=6. 

mean=3.50. 

std  dev=1 .05. 

CV=0.30. 

n=6. 

nDean=20.8. 

std  deval  .33. 

CV=0.064. 

n=6. 

mean=42.5. 

stddevs1.22. 

CV=0.029. 

n=3. 

mean=82.3. 

std  devs2.08. 

CVaO.025. 

mean=160.0. 

std  devxl  .73. 

CVsO.011. 

n«3. 

means391.0. 

std  devs2.00. 

CV=0.005. 

n«3. 

nf>ean*753.3. 

stddev=6.11. 

CV-0.008. 

r»«3. 
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Table  II.— Cd  Standard  Working  Range  Study— Continued 

[Flame  AAS  Analysts] 
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Table  IV.— CD  Standard  Working  Range  Study— Continued 

[AAS-HGA  Analysis] 


STD  Oig/mL) 


Table  III— Cd  Detection  Limit  Study 

[AAS-flGA  Analysis] 


STD  (nfl/mL) 


Reagent  bianit 


0.1 


0.2 


0.5 


1.0 


2.0 


Table  IV.— Cc 


STD  (ng/mL) 


0.2 


0.5 


1.0 


2.0 


5.0 


10.0 


20.0 


Absorbance  read- 
ing at  228.8  nm 


1426 
1401 


Statistical  analysis 


STD  (ng/mL) 


mean«1414.3. 
std  devsi2.6. 
CV-0.009. 


Peak  area 

readings  X  10  > 

at  228.8  nm 


0 
0 
0 

8 
5 

13 

11 
11 
12 

28 
26 
28 

52 
56 
54 


0 
1 
0 

6 

7 
7 

13 
12 
12 

33 

28 
30 

55 
58 
54 


101  112 
110  110 
110   110 


Statistical  analysis 


30.0 


40.0 


n=6. 

meansO.167. 

stddev-0.41. 

CV.2.45. 

n»6. 

mean*7.7. 

std  dev*2.8. 

CV*0.366. 

ns6. 

meanBll.8. 

std  dev-0.75. 

CV-0.064. 

n3i6. 

mean«28.8. 

stddev»2.4. 

CVsO.083. 

means54.8. 

8lddev*2.0. 

CV-0.037, 

n«6. 

meanBl08.8. 

8tddev^.9. 

CV-0.036. 


Peak  area 

neadingixlO) 

at  228.8  nm 


951  958 

949  890 

1269  1291 

1303  1307 

1295  1290 

1505  1567 

1535  1567 

1566  1572 


Statistical  analysis 


mean>941.8. 

stddev«2S.6. 

CV-0.027. 

ns6. 

meansl293. 

std  dev>13.3. 

CV.0.010. 

n=6. 

means  1552. 

std  dev>26.6. 

CV^.017. 


Table  v.— Analytical  Method  Recovery 

[Rams  AAS  Analysis] 


Test  level 

0.5x 

Percent 
rec. 

|ig  taken 

I.Ox 

Percent 
re& 

^g  taken 

2.0x 

P*rcent 
rec. 

|ig  taken 

|ig  found 

^g  found 

ng  found 

1.00 

1.00 

1.00 „ 

1.00 „ 

1.00 ..  :.. 

1.0715 
1.0642 
1.0642 
•1.0081 
1.0715 
1.0842 

107.2 
108.4 
108.4 
•100.8 
107.2 
108.4 

2.00 
2.00 
2.00 
2.00 
2.00 
2.00 

2.0688 
2.0174 
2.0431 
2.0431 
2.0174 
2.0045 

103.4 
100.9 
102.2 
102.2 
100.9 
100.2 

4.00 
4.00 
4.00 
4.00 
4.00 
4.00 

4.1504 
4.1108 
4.0581 
4.0844 
4.1504 
4.1899 

103.8 
102  J 
101.5 
102.1 

1.00 

103.8 
104.7 

means 

stddeva 

CV,= 


S 
107.9 
0.657 
0.006 
CV,  (pooled)sO.OIO 


6 
101.6 
1.174 
0.011 


6 
103.1 
1.199 
0.012 


•Rejected  as  an  outlier— this  value  <M  not  pass  the  outlier  T^est  at  the  W%  oonMence  level. 


Standard  Working  Range  Study 

[AAS-HGA  Analysis] 


Test  level 


(tg  taken 


Peak  area 

readings  X  10^ 

at  228.8  nm 


11 
11 
12 

28 
26 
28 

52 
56 
54 

101 
110 
110 

247 
268 
259 

495 
523 
516 


13 
12 
12 

33 

28 
30 

55 
58 
54 

112 
110 
110 

265 
275 
279 

520 
513 
533 


950      953 


Statistical  analysis 


n=6. 

meanBl1.8. 

std  dev>K).75. 

CV>0.064. 

n=6. 

mear)s28.8. 

std  d«v*2.4. 

CVsO.083. 

n=6. 

meanB54.8. 

std  d«VB2.0. 

CV=0.037. 

ns6. 

meansi08.8. 

stddevs3.9. 

CV«0.036. 

ns6. 

mean=265.5. 

stddev«11.5. 

CV«0.044. 

n=6. 

meanB516.7. 

std  dev«l2.7. 

CV«0.025. 

ns6. 


0.200 
0.200 
0.200 
0.200 
0.200 
0.200 


O.lx 


|ig  found 


0.2509 
0.2509 
0.2761 
0.2258 
0.2256 
0.1881 


Percent  rec. 


12S.S 
MSS 
138.1 
112.9 
112J 
94,1 


n« 

means . 
stddeva 
CV,.  ... 


1182 

15.1 
0.128 


Table  VI.— Analyttcal  Method  Recovery 

[AAS-HGA  analysis] 


Test  level 

O.Sx 

Percent 
rec. 

r>g  taken 

I.Ox 

Percent 
rec. 

ngttfcen 

2.0x 

Percent 

ngtakan 

ng  fourvl 

ng  found 

ng  found 

fee. 

75 _. 

71.23 
71.47 
70.02 
77.34 
78.32 
71.96 

95.0 
95.3 
93.4 
103.1 
104.4 
95.9 

150 
150 
150 
150 
150 
150 

138.00 
138.29 
136.30 
146.62 
145.17 
144.88 

92.0 
92.2 
90.9 
97.7 
96.8 
96.6 

300 
300 
300 
300 
300 
300 

258.43 
258.46 
280.55 
288.34 
261.74 
277.22 

66.1 
86.2 
93.5 
96.1 
87.2 
92.4 

75 _    

75  ._ 

75 > _ „„ 

75 _.... 
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Attaclmient  1 

Instnunental  Paiametets  for  Flame  AAS 
Analysis 

Atomic  Absorption  Spectrophotometer 
(Perkin-Elmer  Model  603) 

Flame:  Air/ Acetylene — lean,  blue 
Oxidant  Flow:  55 
Fuel  Flow:  32 
Wavelength:  228.8  nm 


Slit:  4  (0  7  nm) 

Range:  U  V 

Signal:  C  ancentration  (4  exp) 

Integratii  in  Time:  3  sec 

Attachm  raX  2 


Step 


1)  Predry 

2)  Dfy — 

3)  Char 

4)  Cod  Down 

5)  Atomize  .... 

6)  Burnout 


Appendix  F  to  §  1915.1027—    • 
N-inmandatory  Protocol  for  Biological 
Monitoring 

1.00    Introduction 

Under  the  final  OSHA  cadmium  rule  (29 
C  R  part  1910),  monitoring  of  biological 
SI  ecimens  and  several  periodic  medical 
e  aminations  are  required  for  eligible 
employees.  These  medical  examinations  are 
t3  be  conducted  regularly,  and  medical 
moaitoring  is  to  include  the  periodic  analysis 
of  cadmium  in  blood  (CDB),  cadmium  in 
urine  (CDU)  and  beta-2-microglobulin  in 
urine  (B2MU).  As  CDU  and  B2MU  are  to  be 
normalized  to  the  concentration  of  creatinine 
in  urine  (CRTU).  then  CRTU  must  be 
analyzed  in  conjunction  with  CDU  and 
B2MU  analyses. 

The  purpose  of  this  protocol  is  to  provide 
procedures  for  establishing  and  maintaining 
the  quality  of  the  results  obtained  from  the 
analyses  of  CDB.  CDU  and  B2MU  by 
commercial  laboratories.  Laboratories 
conforming  to  the  provisions  of  this 
nonmandatory  protocol  shall  be  known  as 
"panicipating  laboratories.  "«Jhe  biological 
monitoring  data  from  these  laboratories  will 
be  evaluated  by  physicians  responsible  for 
biological  monitoring  to  determine  the 
conditions  under  which  employees  may 
continue  to  work  in  locations  exhibiting 
airborne-cadmium  concentrations  at  or  above 
defined  actions  levels  (see  paragraphs  (1}(3) 
and  (1)(4)  of  the  final  rule).  These  results  also 
may  be  used  to  support  a  decision  to  remove 
workers  from  such  locations. 

Under  the  medical  monitoring  program  for 
cadmium,  blood  and  urine  samples  must  be 
collected  at  defined  intervals  from  workers 
by  physicians  responsible  for  medical 
monitoring:  these  samples  are  sent  to 
commerical  laboratories  that  perform  the 
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Instrumental  Parameters  for  HGA  Analysis 

Atomic  Absorption  Spectrophotometer 
(Perkin-Elmer  Model  5100) 

Signal  Type:  Zeeman  AA 
Slitwidth:  0.7  nm 
Wavelength:  228.8  nm 
Measurement:  Peak  Area 
Integration  Time:  6.0  sec 
BOC  Time:  5  sec 
BOC=Background  Offset  Correction. 


Zeeman  Graphite  I  urnace  (Perkin-Elmer  Model  HGA-600) 
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required  analyses  and  report  results  of  these 
analyses  to  the  responsible  physicians.  To 
ensure  tl  e  accuracy  and  reliability  of  these 
laboialoi  y  analyses,  the  laboratories  to  which 
samples  ire  submitted  should  participate  in 
an  ongoi  ig  and  efficacious  proficiency 
testing  program.  Availability  of  proficiency 
testing  programs  may  vary  with  the  analyses 
performed. 

To  test  proficiency  in  the  analysis  of  CDB, 
CDU  and  B2MU,  a  laboratory  should 
participate  either  in  the  interlaboratory 
comparison  program  operated  by  the  Centre 
de  Toxicplogie  du  Quebec  (CTQ)  or  an 
equivaletit  program.  (Currently,  no  laboratory 
in  the  U.fe.  performs  proficiency  testing  on 
CDB,  CDU  or  B2MU.)  Under  this  program, 
CTQ  sen^s  participating  laboratories  18 
samples  i)f  each  analyte  (CDB,  CDU  and/or 
B2MU)  abnually  for  analysis.  Participating 
laboratomes  must  return  the  results  of  these 
analyseslto  CTQ  within  four  to  five  weeks 
after  rec^ving  the  samples. 

The  CTQ  program  pools  analytical  results 
from  many  participating  laboratories  to 
derive  consensus  mean  values  for  each  of  the 
samples  distributed.  Results  reported  by  each 
laboratoiy  then  are  compared  against  these 
consensus  means  for  the  analyzed  samples  to 
determine  the  relative  performance  of  each 
laboratory.  The  proficiency  of  a  participating 
laboratomr  is  a  function  of  the  extent  of 
agreement  between  results  submitted  by  the 
particip^ng  laboratory  and  the  consensus 
values  f(k  the  set  of  samples  analyzed. 

Proficiency  testing  for  CRTU  analysis 
(which  should  be  performed  with  CDU  and 
B2MU  analyses  to  evaluate  the  results 
properly)  also  is  recommended.  In  the  U.S.. 
only  the  College  of  American  Pathologists 
(CAP)  o^rently  conducts  CRTU  proficiency 
testing;  {jarticipating  laboratories  should  be 
accredit!  d  for  CRTU  analysis  by  the  CAP. 


Results  of  the  proficiency  evaluations  will 
be  forwarded  to  the  participating  laboratory 
by  the  proficiency-testing  laboratory,  as  well 
as  to  physicians  designated  by  the 
participating  laboratory  to  receive  this 
information.  In  addition,  the  participating 
laboratory  should,  on  request,  submit  the 
results  of  their  internal  Quality  Assurance/ 
Quality  Control  (QA/QC)  program  for  each 
analytic  procedure  (i.e.,  CDB.  CDU  and/or 
B2MU)  to  physicians  designated  to  receive 
the  proficiency  results.  For  participating 
laboratories  offering  CDU  and/or  B2MU 
analyses,  QA/QC  documentation  also  should 
be  provided  for  CRTU  analysis.  (Laboratories 
should  provide  QA/QC  information  regarding 
CRTU  analysis  directly  to  the  requesting 
physician  if  they  perform  the  analysis  in- 
house;  if  CRTU  analysis  is  performed  by 
another  laboratory  under  contract,  this 
information  should  be  provided  to  the 
physician  by  the  contract  laboratory.) 

QA/QC  information,  along  with  the  actual 
biological  specimen  measurements,  should 
be  provided  to  the  responsible  physician 
using  standard  formats.  These  physicians 
then  may  collate  the  QA/QC  information 
with  proficiency  test  results  to  compare  the 
relative  performance  of  laboratories,  as  well 
as  to  facilitate  evaluation  of  the  worker 
monitoring  data.  This  information  supports 
decisions  made  by  the  physician  with  regard 
to  the  biological  monitoring  program,  and  for 
mandating  medical  removal. 

This  protocol  describes  procedures  that 
may  be  used  by  the  responsible  physicians  to 
identify  laboratories  most  likely  to  be 
proficient  in  the  analysis  of  samples  used  in 
the  biological  monitoring  of  cadmium;  also 
provided  are  procedures  for  record  keeping 
and  reporting  by  laboratories  participating  in 
proficiency  testing  programs,  and 
recommendations  to  assist  these  physicians 
in  interpreting  analytical  results  determined 
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by  paitidpating  laboratories.  As  the 
collection  and  handling  of  samples  afibcts 
the  quality  of  the  data,  recommendationt  are 
made  for  these  tasks.  Specifications  for 
analytical  methods  to  be  used  in  the  medical 
monitoring  program  are  included  in  this 
protocol  as  well. 

In  conclusion,  this  document  is  intended 
as  a  supplement  to  characterize  and  maintain 
the  quality  of  medical  monitoring  data 
collected  under  the  final  cadmium  rule 
promulgated  by  OSHA  (29  CFR  part  1910). 
OSHA  has  been  granted  authority  under  the 
Occupational  Safety  and  Health  Act  of  1970 
to  protect  workers  from  the  effects  of 
exposure  to  hazardous  substances  in  the 
work  place  and  to  mandate  adequate 
monitoring  of  workers  to  determine  when 
adverse  health  effects  may  be  occurring.  This 
nonmandatory  protocol  is  Intended  to 
provide  guidelines  and  recommendations  to 
improve  the  accuracy  and  reliability  of  the 
procedures  used  to  analyze  the  biological 
samples  collected  as  part  of  the  medit^ 
monitoring  program  ror  cadmium. 

2.0    Definitions 

When  the  ternu  below  appear  in  this 
protocol,  use  the  following  definitions. 

Accuracy:  A  measure  of  the  bias  of  a  data 
set  Bias  Is  a  systematic  error  that  is  either 
inherent  la  a  method  or  catised  by  some 
artifact  or  idiosymaacy  of  the  measurement 
system.  Bias  is  charaaerized  by  a  consistent 
deviation  (positive  or  negative)  in  the  resulu 
from  an  accepted  reference  value. 

Arithmetic  Mean:  The  sum  of 
measurements  in  a  set  divided  by  the  number 
of  measurements  in  a  set 

Blind  Samples:  A  Quality  control 
procedure  in  which  the  concentration  of 
analyte  in  the  samples  should  be  unkno«ni 
to  the  analyst  at  the  time  that  the  analysis  is 
performed. 

Coefficient  of  Variation:  The  ratio  of  the 
standard  deviation  of  a  set  of  measurements 
to  the  mean  (arithmetic  or  geometric)  of  the 
measurements. 

Compliance  Samples:  Samples  from 
exposed  %irorkars  sent  to  a  participating 
laboratory  for  analysis. 

Control  Charts:  Graphic  representations  of 
the  results  for  quality  control  samples  being 
analyzed  by  a  participating  laboratory. 

Control  LimiU:  Statistical  limits  which 
define  vrfaen  an  analytic  procedure  exceeds 
acceptable  parameters:  control  limits  provide 
a  method  of  assessing  the  accuracy  of 
analysts,  laboratories,  and  discrete  analytic 
runs. 

Control  Samples:  Quality  control  samples. 


F/T:  Tlie  measured  amount  of  an  analyte 
divided  by  the  theoretical  value  (defined 
below)  for  that  analyte  in  the  sample 
analyzed;  this  ratio  is  a  measure  of  the 
recovery  for  a  quality  control  sample. 

Geometric  Mean:  The  natural  antilog  of  the 
mean  of  a  set  of  natural  log-transfbrmml  data. 

Geometric  Standard  Deviation:  The  antilog 
of  the  standard  deviation  of  a  set  of  natural 
log-transformed  data. 

Limit  of  Detection:  Using  a  predefined 
level  of  confidence,  this  is  the  lowest 
measured  value  at  which  some  of  the 
measured  material  is  likely  to  have  come 
from  the  sample. 

Mean:  A  central  tendency  of  a  set  of  data; 
in  this  protocol,  this  mean  is  defined  as  the 
arithmetic  mean  (see  definition  of  arithmetic 
mean  above)  unless  stated  otherwise. 

Performance:  A  measure  of  the  overall 
quality  of  data  reported  by  a  laboratory. 

Pools:  Groups  of  quality-control  samples  to 
be  establishea  for  each  target  value  (denned 
below)  of  an  analyte.  For  the  protocol 
provided  In  attachment  3,  for  example,  the 
theoretical  value  of  the  quality  control 
samples  of  the  pool  must  be  within  a  range 
defined  as  plus  or  minus  (±)  50%  of  the  target 
value.  Within  each  analyte  pool,  there  must 
be  quality  control  samples  of  at  least  4 
theoretical  values. 

Precision:  The  extent  of  agreement  between 
repeated,  independent  measurements  of  the 
same  quantity  of  an  analyte. 

Proficiency:  The  ability  to  satisfy  a 
specified  level  of  analyte  performance. 

Proficiency  Samples:  Specimens,  the 
values  of  which  are  unknown  to  anyone  at 
a  participating  laboratory,  and  which  are 
submitted  by  a  participating  laboratory  for 
proficiency  testing. 

Quality  or  Data  Quality:  A  measure  of  the 
confidence  in  the  measurement  value. 

Quality  Control  (QC)  Samples:  Specimens, 
the  value  of  which  is  unknowm  to  tne  analyst, 
but  Is  known  to  the  appropriate  QA/QC 
personnel  of  a  participating  laboratory;  when 
used  as  part  of  a  laboratory  QA/QC  program, 
the  theoretical  values  of  these  samples 
shoTild  not  be  known  to  the  analyst  until  the 
analyses  are  complete.  QC  samples  are  to  be 
run  In  sets  consisting  of  one  QC  sample  from 
each  pool  (see  definition  of  "pools"  above). 

Sensitivity:  For  the  purposes  of  this 
protocol,  the  limit  of  detection. 

Standard  Deviation:  A  measure  of  the 
distribution  or  spread  of  a  data  set  about  the 
mean;  the  standard  deviation  is  equal  to  the 
positive  square  root  of  the  variance,  and  is 
expressed  in  the  same  units  as  the  original 
measurements  in  the  data  set. 


Standards:  Samples  with  values  known  by 
the  analyst  and  used  to  calibrate  equipment 
and  to  check  calibration  throughout  an 
analytic  run.  In  a  laboratory  QA/QC  program. 
the  values  of  the  standartis  must  exceed  the 
values  obtained  for  compliance  samples  such 
that  the  lowest  standard  value  is  near  the 
limit  of  detection  and  the  highest  standard  is 
higher  than  the  highest  compliance  sample  or 
QC  sample.  Standards  of  at  least  three 
difiierent  values  are  to  be  used  for  calibration, 
and  should  be  constructed  from  at  least  2 
difierent  sources. 

Target  Value:  Those  values  of  CDB,  CDU  or 
B2MU  which  trigger  some  action  as 
prescribed  in  the  medical  surveillance 
section  of  the  regulatory  text  of  the  final 
cadmium  rule.  For  CDB,  the  target  values  are 
5, 10.  and  IS  |ig/l.  For  CDU,  the  target  values 
are  3, 7,  and  15  )ig/g  CRTU.  For  — jMU,  the 
target  values  are  300,  750,  and  1500  ng/g 
CRTU.  (Note  that  target  values  may  vary  as 
a  function  of  time.) 

Theoretical  Value  (or  Theoretical  Amount): 
The  reported  concentration  of  a  quality- 
control  sample  (or  calibration  standard) 
derived  from  prior  characterisations  of  the 
sample. 

Value  or  Measurement  Value:  The 
numerical  result  of  a  measurement 

Variance:  A  measure  of  the  distribution  or 
spread  of  a  data  set  about  (he  mean;  the 
variance  is  the  sum  of  the  squares  of  the 
differences  bet%«reen  the  mean  and  each 
discrete  measurement  divided  by  one  less 
than  the  ntimber  of  measurements  In  the  data 
set 

3.0  Protocol 

This  protocol  provides  procedures  for 
characterizing  and  maintaining  the  quality  of 
analytic  results  derived  for  the  medical 
monitoring  program  mandated  &>r  worken 
under  the  final  cadmium  rule. 

3.1  Overview 

The  goal  of  this  protocol  is  to  assure  that 
medical  monitoring  data  are  of  sufficient 
quality  to  facilitate  proper  interpretation.  The 
data  quality  objectives  (DQOs)  defined  for  the 
medical  monitoring  program  are  summarized 
in  Table  1.  Based  on  available  information, 
the  DQOs  presented  In  Table  1  should  be 
achievable  by  the  majority  of  laboratories 
oBering  the  required  analyses  commercially; 
OSHA  recommends  that  only  laboratories 
meeting  these  DQOs  be  used  for  the  analysis 
of  biological  samples  collected  for 
monitoring  cadmium  exposure. 


Table  1.— Recommended  Data  Quality  Objectives  (DQOs)  for  the  Cadmium  Medical  Monitoring  Program 


Analyta/ooncentration  pool 

Limit  of  dataction 

PrecWon 
(CV)(%) 

Aoouracy 

Cadmium  m  blood 

0.5uo/l 

40 

20 

" 40 
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±1  M^  or  15%  of  Ihe  maan. 
±1)19^  or  15%  of  the  maw. 
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Cadmium  In  urina 

0.5  )ig/g  craatlnlna  ... ..»„. ... 

>2  (igd  waaMnlna „..„ _.. 

^2-mteR)globulln  In  urina:  100  yiglq  craatina  ... 

100  M^g  oraaVnIna 

±15%  of  Via  maan. 
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.  To  satisfy  the  DQOs  presented  in  Table  1, 
OSHA  provides  the  following  guidelines: 

1.  Procedures  for  the  collection  and 
handling  of  blood  and  urine  are  specified 
(Section  3.4.1  of  this  protocol):  . 

2.  Prefeired  analytic  methods  for  the 
analysis  of  CDB,  Q)U  and  B2MU  are  defined 
(and  a  method  for  the  determination  of  CRTV 
also  is  specified  since  CDU  and  B2MU  results 
are  to  be  normalized  to  the  level  of  CRTU). 

3.  Procedures  are  described  for  identifying 
laboratories  likely  to  provide  the  required 
analyses  in  an  accurate  and  reliable  manner; 

4.  These  guidelines  (Sections  3.2.1  to  3.2.3, 
and  Section  3.3)  include  recommendations 
regarding  internal  QA/QC  programs  for 
participating  laboratories,  as  well  as  levels  of 
proficiency  through  participation  in  an 
interlaboratory  proficiency  program; 

5.  Procedures  for  QA/QC  record  keeping 
(Section  3.3.2),  and  for  reporting  QC/QA 
results  are  described  (Section  3.3.3);  and, 

6.  Procedures  for  interpreting  medical 
monitoring  results  are  specified  (Section 
3.4.3). 

Methods  recommended  for  the  biological 
monitoring  of  eligible  workers  are: 

1.  The  method  of  Stoeppler  and  Brandt 
(1980)  for  ODB  determinations  (limit  of 
detection:  0.5  Mg/l); 

2.  The  method  of  Pruszkowska  et  al.  (1983) 
for  ODU  determinations  (limit  of  detection: 
0.5  ug/1  of  urine);  and, 

3.  The  Pharmacia  Delphia  test  kit 
(Pharmacia  1990)  for  the  determination  of 
B2MU  (limit  of  detection:  100  >ig/l  urine). 

Because  both  CDU  and  B2MU  should  be 
reported  in  ng/g  CRTU,  an  independent 
determination  of  CRTU  is  recommended. 
Thus,  both  the  OSHA  Salt  Lake  Qty 
Technical  Center  (C»SLTC)  method  (OSHA, 
no  date)  and  the  Jaffe  method  (Du  Pont,  no 
date)  for  the  determination  of  CRTU  are 
specified  under  this  protocol  (i.e.,  either  of 
these  2  methods  may  be  used).  Note  that 
although  detection  limits  are  not  reported  for 
either  of  these  CRTU  methods,  the  range  of 
measurements  expected  for  CRTU  (0.9-1.7 
Hg/1)  are  well  above  the  likely  limit  of 
detection  for  either  of  these  methods 
(Harrison.  1987). 

Laboratories  using  alternate  methods 
should  submit  sufficient  data  to  the 
responsible  physicians  demonstrating  that 
the  alternate  method  is  capable  of  satisfying 
the  defined  data  quality  objectives  of  the 
program.  Such  laboratories  also  should 
submit  a  QA/QC  plan  that  documents  the 
performance  of  the  alternate  method  in  a 
manner  entirely  equivalent  to  the  Q/V/QC 
plans  proposed  in  Section  3.3.1. 

3.2    Duties  of  the  Responsible  Physician 
.     The  responsible  physician  will  evaluate 
biological  monitoring  results  provided  by 
participating  laboratories  to  determine 
whether  such  laboratories  are  proficient  and 
have  satisfied  the  QA/QC  recommendations. 
In  determining  which  laboratories  to  employ 
for  this  purpose,  these  physicians  should 
review  proficiency  and  QA/QC  data 
submitted  to  them  by  the  participating 
laboratories. 

Participating  laboratories  should 
demonstrate  proficiency  for  each  analyte 
(CDU.  CDB  and  B2MU)  sampled  under  the 
biological  monitoring  program.  Participating 
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laborata  ies  involved  in  analyzing  CDU  and 
B2MU  also  should  demonstrate  proficiency 
for  CRTU  analysis,  or  provide  evidence  of  a 
contract  Iwith  a  laboratory  proficient  in  CRTU 
analysis 

3.2.1    R  jcommendations  for  Selecting 
Among  Ixisting  Laboratories 

OSHAJ  recommends  that  existing 
laboratoties  providing  commercial  analyses 
for  CDB  JCDU  and/or  B2MU  for  the  medical 
monitorng  program  satisfy  the  following 
criteria: ! 

1.  Should  have  performed  commercial 
analyseslfor  the  appropriate  analyte  (CDB, 
CDU  and/or  B2MU)  on  a  regular  basis  over 
the  last  i  years: 

2.  Should  provide  the  responsible 
physiciab  with  an  internal  QA/QC  plan; 

3.  If  performing  CDU  or  B2MU  analyses, 
the  partibipating  laboratory  should  be 
accredited  by  the  CAP  for  CRTU  analysis, 
and  should  be  enrolled  in  the  corresponding 
CAP  survey  (note  that  alternate  credentials 
may  be  acceptable,  but  acceptability  is  to  be 
determined  by  the  responsible  physician); 
and,       J 

4.  ShoLld  have  enrolled  in  the  CTQ 
interlabqratory  comparison  program  for  the 
appropriate  analyte  (CDB,  CDU  and/or 
B2MU).I 

Particnating  laboratories  should  submit 
approprihte  docimientation  demonstrating 
compliance  with  the  above  criteria  to  the 
responsible  physician.  To  demonstrate 
compliance  with  the  first  of  the  above 
criteria,  toarticipating  laboratories  should 
submit  t(e  following  documentation  for  each 
analyte  they  plan  to  analyze  (note  that  each 
documeat  should  cover  a  period  of  at  least 
8  consecptive  quarters,  and  that  the  period 
designated  by  the  term  "regular  analyses"  is 
at  least  o^ce  a  quarter): 

1.  Copies  of  laboratory  reports  providing 
results  f^m  regular  analyses  of  the 
approprihte  analyte  (CDB,  CDU  and/or 
B2MU); 

2.  Copjes  of  1  or  more  signed  and  executed 
contract!  for  the  provision  of  regular  analyses 
of  the  appropriate  analyte  (CDB,  CDU  and/or 
B2MU);iir. 

3.  Cop  es  of  invoices  sent  to  1  or  more 
clients  n  questing  payment  for  the  provision 
of  regula '  analyses  of  the  appropriate  analyte 
(CDB,  CI  lU  and/or  B2MU).  Whatever  the 
form  of  (  ocumentation  submitted,  the 
specific  (  nalytic  procedures  conducted 
should  h  s  identified  directly.  The  forms  that 
are  copii  d  for  submission  to  the  responsible 
physicla  \  also  should  identify  the  laboratory 
which  provided  these  analyses. 

To  deitonstrate  compliance  with  the 
second  a :  the  above  criteria,  a  laboratory 
should  SI  ibmit  to  the  responsible  physician 
an  intern  al  QA/QC  plan  detailing  the 
standard  operating  procedures  to  be  adopted 
for  satisf  ring  the  recommended  QA/QC 
procedu]  es  for  the  analysis  of  each  specific 
analyte  ( 3)B,  CDU  and/or  B2MU). 
Procedu]  as  for  internal  QA/QC  programs  are 
detailed  n  Section  3.3.1  below. 

To  sati  sfy  the  third  of  the  above  criteria, 
laboratoi  ies  analyzing  for  CDU  or  B2MU  also 
should  a  ibmit  a  QA/QC  plan  for  creatinine 
analysis  CRTU);  the  QA/QC  plan  and 
charactei  ization  analyses  for  CRTU  must 
come  fto  n  the  laboratory  performing  the 


CRTU  analysis,  even  if  the  CRTU  analysis  is 
being  performed  by  a  contract  laboratory. 

Laboratories  enrolling  in  the  CTQ  program 
(to  satisfy  the  last  of  the  above  criteria)  must 
remit,  with  the  enrollment  application,  an 
initial  fee  of  approximately  SlOO  per  analyte. 
(Note  that  this  roe  is  only  an  estimate,  ana 
is  subject  to  revision  without  notice.) 
Laboratories  should  indicate  on  the 
application  that  they  agree  to  have 
proficiency  test  results  sent  by  the  CTQ 
directly  to  the  physicians  designated  by 
participating  laboratories. 

Once  a  laboratory's  application  is 
processed  by  the  CTQ,  the  laboratory  will  be 
assigned  a  code  number  which  will  be 
provided  to  the  laboratory  on  the  initial 
confirmation  form,  along  with  identification 
of  the  specific  analytes  for  which  the 
laboratory  is  participating.  Confirmation  of 
participation  will  be  sent  by  the  CTQ  to 
physicians  designated  by  the  applicant 
laboratory. 

3.2.2    Recommended  Review  of  Laboratones 
Selected  to  Perform  Analyses 

Six  months  after  being  selected  initially  to 
perform  analyte  determinations,  the  status  of 
participating  laboratories  should  be  reviewed 
by  the  responsible  physicians.  €uch  reviews 
should  then  be  repeated  every  6  months  or 
whenever  additional  proficiency  or  QA/QC 
documentation  is  received  (whichever  occurs 
first). 

As  soon  as  the  responsible  physician  has 
received  the  CTQ  results  fi'om  the  first  3 
rounds  of  proficiency  testing  (i.e.,  3  sets  of 
3  samples  each  for  CDB,  CDU  and/or  B2MU) 
for  a  participating  laboratory,  the  status  of  the 
laboratory's  continued  participation  should 
be  reviewed.  Over  the  same  initial  6-month 
period,  participating  laboratories  also  should 
provide  responsible  physicians  the  results  of 
their  internal  QA/QC  monitoring  program 
used  to  assess  performance  for  each  analyte 
(CDB.  CDU  and/or  B2MU)  for  which  the' 
laboratory  performs  determinations.  This 
information  should  be  submitted  using 
appropriate  forms  and  documentation. 

The  status  of  each  participating  laborator>' 
should  be  determined  for  each  analyte  (i.e.. 
whether  the  laboratory  satisfies  minimum 
proficiency  guidelines  based  on  the 
proficiency  samples  sent  by  the  CTQ  and  the 
results  of  the  laboratory's  internal  QA/QC 
program).  To  maintain  competency  for 
analysis  of  CDB,  CDU  and/or  B2MU  during 
the  first  review,  the  laboratory  should  satisfy 
performance  requirements  for  at  least  2  of  the 
3  proficiency  samples  provided  in  each  of  the 
3  rounds  completed  over  the  6-month  period. 
Proficiency  should  be  maintained  for  the 
analyte(s)  for  which  the  laboratory  conducts 
determinations. 

To  continue  participation  for  CDU  and/or 
B2MU  analyse,  laixjratories  also  should 
either  maintain  accreditation  for  CRTU 
analysis  in  the  CAP  program  and  participate 
in  the  CAP  surveys,  or  they  should  contract 
the  CDU  and  B2MU  analyses  to  a  laboratory 
which  satisfies  these  requirements  (or  which 
can  provide  documentation  of  accreditation/ 
participation  in  an  equivalent  program). 

The  performance  requirement  for  CDB 
analysis  is  defined  as  an  analytical  result 
within  ±1  iig/l  blood  or  15%  of  the  consensus 
mean  (whichever  is  greater).  For  samples 
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exhibiting  a  consensus  mean  less  than  1  ug/ 
1.  the  performance  requirement  is  defined  as 
a  concentration  between  the  detection  limit 
of  the  analysis  and  a  maximum  of  2  (ig/1.  The 
purpose  for  redefining  the  acceptable  interval 
for  low  CDB  values  is  to  encourage  proper 
reporting  of  the  actual  values  obtained  during 
m«asurement;  laboratories,  therefore,  will  not 
be  penalized  (in  terms  of  a  narrow  range  of 
acceptability)  for  reporting  measured 
concentrations  smaller  than  1  jig/1. 

The  performance  requirement  for  CDU 
analysis  is  defined  as  an  analytical  result 
within  ±1  jig/1  urine  or  15%  of  the  consensus 
mean  (whichever  is  greater).  For  samples 
exhibiting  a  consensus  mean  less  than  1  \ig/ 
1  urine,  the  performance  requirement  is 
defined  as  a  concentration  between  the 
detection  limit  of  the  analysis  and  a 
maximum  of  2  jig/l  urine.  Laboratories  also 
should  demonstrate  proficiency  in  creatinine 
analysis  as  defined  by  the  CAP  Note  that 
reporting  CDU  resuhs,  other  than  for  the  CTQ 
proficiency  samples  (i.e.,  compliance 
samples),  should  be  accompanied  with 
results  of  analyses  for  CRTU,  and  these  2  sets 
of  results  should  be  combined  to  provide  a 
measure  of  CDU  in  units  of  ng/g  CRTU 

The  performance  requirement  for  B2MU  is 
defined  as  anal>'tical  results  within  ±  15%  of 
the  consensus  mean.  Note  that  reporting 
B2MU  results,  other  than  for  CTQ  proficiency 
samples  (i.e.,  compliance  samples),  should  be 
accompanied  with  results  of  analyses  for 
CRTU.  and  these  2  sets  of  results  should  be 
combined  to  provide  a  measure  of  B2MU  in 
units  of  jig/g  CRTU 

There  are  no  recommended  performance 
checks  for  CRTU  analyses.  As  stated 
previously,  laboratories  performing  CRTU 
analysis  in  support  of  CDU  or  B2MU  analyses 
should  be  accredited  by  the  CAP,  and 
participating  in  the  CAP's  survey  for  CRTU ' 

Following  the  first  review,  the  status  of 
each  participating  laboratorj-  should  be 
reevaluated  at  regular  inter\-als  (i.e., 
corresponding  to  receipt  of  results  from  each 
succeeding  round  of  proficiency  testing  and 
submission  of  reports  from  a  participating 
laboratory's  internal  QA/QC  program). 

After  a  year  of  collecting  proficiency  test 
results,  the  following  proficiency  criterion 
should  be  added  to  the  set  of  criteria  used  to 
determine  the  participating  laborator>''s 
status  (for  analyzing  CDB,  CDU  and/or 
B2MU):  .\  participating  laboratory  should  not 
fail  pRT-formance  requirements  for  more  than 
4  samples  from  the  6  most  recent  consecutive 
rounds  used  to  assess  proficiency  for  CDB, 
CDU  and/or  B2MU  separately  (i.e.,  a  total  of 
'.8  discrete  proficiency  samples  for  each 
analyte).  Note  that  this  requirement  does  not 
replace,  but  supplements,  the 
recommendation  that  a  laboratory  should 
satisfy  the  performance  criteria  for  at  least  2 
of  the  3  samples  tested  for  each  round  of  the 
program. 

3.2.3     Recommendations  for  Selecting 
Among  Newly-Formed  Laboratories  (or 
Laboratories  that  Previously  Failed  to  Meet 
the  Protocol  Guidelines) 

OSHA  recommends  that  laboratones  that 
have  not  previously  provided  commercial 
analyses  of  CDB,  CDU  and/or  B2MU  (or  have 
done  so  for  a  period  less  than  2  years),  or 
which  have  provided  these  analyses  for  2  oi 


more  years  but  have  not  conformed 
previously  with  these  protocol  guidelines, 
should  satisfy  the  following  provisions  for 
each  analyte  for  which  determinations  are  to 
be  made  prior  to  being  selected  to  analyze 
biological  samples  under  the  medical 
monitoring  program: 

1.  Submit  to  the  responsible  physician  an 
internal  QA/QC  plan  detailing  the  standard 
operating  procedures  to  be  adopted  for 
satisfying  the  QA/QC  guidelines  (guidelines 
for  internal  QA/QC  programs  are  detailed  in 
Section  3.3.1); 

2.  Submit  to  the  responsible  physician  the 
results  of  the  initial  characterization  analyses 
for  each  analyte  for  which  determinations  are 
to  be  made;n 

3.  Submit  to  the  responsible  physician  the 
results,  for  the  initial  6-month  period,  of  the 
internal  QA/QC  program  for  each  analyte  for 
which  determinations  are  to  be  made  (if  no 
commercial  analyses  have  been  conducted 
previously,  a  minimum  of  2  mock 
standardization  trials  for  each  analyte  should 
be  completed  per  month  for  a  6-month 
period); 

4.  Enroll  in  the  CTQ  program  for  the 
appropriate  analyte  for  which  determinations 
are  to  be  made,  and  arrange  to  have  the  CTQ 
program  submit  the  initial  confirmation  of 
participation  and  proficiency  test  results 
directly  to  the  designated  physicians.  Note 
that  the  designated  physician  should  receive 
results  from  3  completed  rounds  from  the 
CTQ  program  before  approving  a  laboratory 
for  participation  in  the  biological  monitoring 
program, 

5.  Laboratories  seeking  participmtion  for 
CDU  and/or  B2MU  analyses  should  submit  to 
the  responsible  physician  documentation  of 
accreditation  by  the  CAP  for  CRTU  analyses 
performed  in  conjunction  with  CDU  and/or 
B2MU  determinations  (if  CRTU  analyses  are 
conducted  by  a  contract  laboratory,  this 
laboratory  should  submit  proof  of  CAP 
accreditation  to  the  responsible  physician): 
and, 

6.  Documentation  should  be  submitted  on 
an  appropriate  form. 

To  participate  in  CDB,  CDU  and/or  B2MU 
analyses,  the  laboratory  should  satisfy  the 
above  criteria  for  a  minimum  of  2  of  the  3 
proficiency  samples  provided  in  each  of  the 
3  rounds  of  the  CTQ  program  over  a  6-month 
period;  this  procedure  should  be  completed 
for  each  appropriate  anal>'te.  Proficiency 
should  be  maintained  for  each  analyte  to 
continue  participation.  Note  that  laboratories 
seeking  participation  for  CDU  or  B2MU  also 
should  address  the  performance 
requirements  for  CRTU,  which  involves 
providing  evidence  of  accreditation  by  the 
CAP  and  participation  in  the  CAP  surveys  (or 
an  equivalent  program). 

The  performance  requirement  for  CDB 
analysis  is  defined  as  an  analytical  result 
within  ±1  ng/l  or  15%  of  the  consensus  mean 
(whichever  is  greater).  For  samples  exhibiting 
a  consensus  mean  less  than  1  ug/1,  the 
performance  requirement  is  defined  as  a 
concentration  between  the  detection  limit  of 
the  analysis  and  a  maximum  of  2  ^g/l.  The 
piupose  of  redefining  the  acceptable  interval 
for  low  CDB  values  is  to  encourage  proper 
reporting  of  the  actual  values  obtained  during 
measurement;  laboratories,  therefore,  will  not 


be  penalized  (in  terms  of  a  narrow  range  of 
acceptability)  for  reporting  measured 
concentrations  less  than  1  |ig/l. 

The  performance  requirement  for  CDU 
analysis  is  defined  as  an  analytical  result 
within  ±1  utt/l  urine  or  15%  of  the  consensus 
mean  (whicnever  is  greater).  For  samples 
exhibiting  a  consensus  mean  less  than  1  ug/ 
1  urine,  the  performance  requirement  is 
defined  as  a  concentration  that  falls  between 
the  detection  limit  of  the  analysis  and  a 
maximum  of  2  ug/1  urine.  Performance 
requirements  for  the  companion  CRTU 
analysis  (defined  by  the  CAP)  also  should  be 
met.  Note  that  reporting  CDU  results,  other 
than  for  CTQ  proficiency  testing  should  be 
accompanied  with  results  of  CRTU  analyses, 
and  these  2  sets  of  results  should  be 
combined  to  provide  a  measure  of  CDU  in 
units  of  ug/g  CRTU. 

The  performance  requirement  for  B2MU  is 
defined  as  an  analytical  result  within  ±15% 
of  the  consensus  mean.  Note  that  reporting 
B2MU  results,  other  than  for  CTQ  proficiency 
testing  should  be  accompanied  with  results 
of  CRTU  analysis,  these  2  sets  of  results 
should  be  combined  to  provide  a  measure  of 
B2MU  in  units  of  ug/g  CRTU. 

Once  a  new  laboratory  has  been  approved 
by  the  responsible  pkysician  for  conducting 
analyte  determinatioa».  the  status  of  this 
approval  should  be  reviewed  periodically  by 
the  responsible  physician  as  per  the  criteria 
presented  under  Section  3.2.2. 

Laboratories  which  have  failed  previously 
to  gain  approval  of  the  responsible  physician 
for  conducting  determinations  of  1  or  more 
analytes  due  to  lack  of  compliance  with  the 
criteria  defined  above  for  existing 
laboratories  (Section  3.2.1),  may  obtain 
approval  by  satisfying  the  criteria  for  newly- 
formed  laboratories  defined  under  this 
section;  for  these  laboratories,  the  second  of 
the  above  criteria  may  be  satisfied  by 
submitting  a  new  set  of  characterization 
analyses  for  each  analyte  for  which 
determinations  are  to  be  made. 

Reevaluation  of  these  laboratories  is 
discretionary  on  the  part  of  the  responsible 
physician.  Reevaluation,  which  normally 
takes  about  6  months,  may  be  expedited  if 
the  laboratory  can  achieve  100%  compliance 
with  the  proficiency  test  criteria  using  the  6 
samples  of  each  analyte  submitted  to  the 
CTQ  program  during  the  first  2  rounds  of 
proficiency  testing. 

For  laboratories  seeking  reevaluation  for 
CDU  or  B2MU  analysis,  the  guidelines  for 
CRTU  analyses  also  should  be  satisfied, 
including  accreditation  for  CRTU  analysis  by 
the  CAP,  and  participation  in  the  CAP  survey 
program  (or  accreditation/participation  in  an 
equivalent  program). 

3.2.4    Future  Modifications  to  the  Protocol 
Guidelines 

As  participating  laboratories  gain 
experience  with  analyses  for  CDB.  CDU  and 
B2MU,  it  is  anticipated  that  the  performance 
achievable  by  the  majority  of  laboratories 
should  improve  until  it  approaches  that 
reported  by  the  research  groups  which 
developed  each  method.  OSHA,  therefore, 
may  choose  to  recommend  stricter 
periformance  guidelines  in  the  foture  as  the 
overall  performance  of  participating 
laboratories  improves. 
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3.3    Guidelines  for  Record  Keeping  and 
Reporting 

To  comply  with  these  guidelines, 
participating  laboratories  should  satisfy  the 
above-stated  performance  and  proficiency 
recommendations,  as  well  as  the  following 
internal  QA/QC,  record  keeping,  and 
reporting  provisions. 

If  a  participating  laboratory  fails  to  meet 
the  provisions  of  these  guidelines,  it  is 
recommended  that  the  responsible  physician 
disapprove  further  analyses  of  biological 
samples  by  that  laboratory  until  it 
demonstrates  compliance  with  these 
guidelines.  On  disapproval,  biological 
samples  should  be  sent  to  a  laboratory  that 
can  demonstrate  compliance  with  these 
guidelines,  at  least  until  the  former 
laboratory  is  reevaluated  by  the  responsible 
physician  and  foimd  to  be  in  compliance. 

The  following  record  keeping  and 
reporting  procedures  should  be  practiced  by 
participating  laboratories. 

3.3.1     Internal  Quality  Assurance/Quality 
Control  Procedures 

Laboratories  participating  in  the  cadmium 
monitoring  program  should  develop  and 
maintain  an  internal  quality  assurance/ 
quality  control  (QA/QC)  program  that 
incorporates  procedures  for  establishing  and 
maintaining  control  for  each  of  the  analytic 
procedures  (determinations  of  CDB,  CDU 
and/or  B2MU)  for  which  the  laboratory  is 
seeking  participation.  For  laboratories 
analyzing  CDU  and/or  B2MU,  a  QA/QC 
program  for  CRTU  also  should  be 
established. 

Written  documentation  of  QA/QC 
procedures  should  be  described  in  a  formal 
QA/QC  plan;  this  plan  should  contain  the 
following  information:  Sample  acceptance 
and  handling  procedures  (i.e.,  chain-of- 
custody);  sample  preparation  procedures; 
instrument  parameters;  calibration 
procedures;  and,  calculations. 
Documentation  of  QA/QC  procedures  should 
be  sufficient  to  identify  analytical  problems, 
define  criteria  under  which  analysis  of 
compliance  samples  will  be  suspended,  and 
describe  procedures  for  corrective  actions. 

3.3.1.1     QA/QC  procedures  for  establishing 
control  of  CDB  and  CDU  analyses 

The  QA/QC  program  for  CDB  and  CDU 
should  address,  at  a  minimum,  procedures 
involved  in  calibration,  establishment  of 
control  limits,  internal  QC  analyses  and 
maintaining  control,  and  corrective-action 
protocols.  Participating  laboratory  should 
develop  and  maintain  procedures  to  assure 
that  analyses  of  compliance  samples  are 
within  control  limits,  and  that  these 
procedures  are  documented  thoroughly  in  a 
QA/QC  plan. 

A  nonmandatory  QA/QC  protocol  is 
presented  in  Attachment  1.  This  attachment 
is  illustrative  of  the  procedures  that  should 
be  addressed  in  a  proper  QA/QC  program. 

Calibration.  Before  any  analytic  runs  are 
conducted,  the  analytic  instrument  should  be 
calibrated.  Calibration  should  be  performed 
at  the  beginning  of  each  day  on  which  QC 
and/or  compliance  samples  are  run.  Once 
calibration  is  established,  QC  or  compliance 
samples  may  be  run.  Regardless  of  the  type 
of  samples  run,  about  every  fifth  sample 


shoul  1  serve  as  a  standard  to  assure  that 
calibi  ition  is  being  maintained. 

Cal  bration  is  being  maintained  if  the 
stand  ird  is  within  ±15%  of  its  theoretical 
value  If  a  standard  is  more  than  ±15%  of  its 
theon  tical  value,  the  run  has  exceeded 
conyt  1  limits  due  to  calibration  error;  the 
entire  set  of  samples  then  should  be 
reana  yzed  after  recalibrating  or  the  results 
shoul  1  be  recalculated  based  on  a  statistical 
curve  derived  from  that  set  of  standards. 

It  is  essential  that  the  value  of  the  highest 
standi  rd  analyzed  be  higher  than  the  highest 
sampi  9  analyzed;  it  may  be  necessary, 
therel  ire,  to  run  a  high  standard  at  the  end 
of  the  run,  which  has  been  selected  based  on 
result  1  obtained  over  the  course  of  the  run 
(i.e.,  I  igher  than  any  standard  analyzed  to 
that  p  3int). 

Stai  idards  should  be  kept  fresh;  as  samples 
age,  t]  ey  should  be  compared  with  new 
standi  rds  and  replaced  if  necessary. 

Inte  rnal  Quality  Control  Analyses.  Internal 
QC  sa  nples  should  be  determined 
inters  >ersed  with  analyses  of  compliance 
samp!  iS.  At  a  minimum,  these  samples 
shoul  1  be  run  at  a  rate  of  5%  of  the 
comp  iance  samples  or  at  least  one  set  of  QC 
samp!  3s  per  analysis  of  compliance  samples, 
whicl  ever  is  greater.  If  only  2  samples  are 
run,  t  ley  should  contain  different  levels  of 
cadmi  um. 

Internal  QC  samples  may  be  obtained  as 
comratercially-available  reference  materials 
and/of  they  may  be  internally  prepared. 
Intemplly-prepared  samples  should  be  well 
characterized  and  traced,  or  compared  to  a 
reference  material  for  which  a  consensus 
valtie  IS  available. 

Lev  )ls  of  cadmium  contained  in  QC 
sanip  )s  should  not  be  known  to  the  analyst 
prior  0  reporting  the  results  of  the  analysis. 

Inte  mal  QC  results  should  be  plotted  or 
chart«  d  in  a  manner  which  describes  sample 
recov(  ry  and  laboratory  control  limits. 

Inti  mal  Control  Limits.  The  laboratory 
protot  ol  for  evaluating  internal  QC  analyses 
per  cc  ntrol  limits  should  be  clearly  defined. 
Limiti  may  be  based  on  statistical  methods 
(e.g.,  i  s  2d  from  the  laboratory  mean 
recovi  ry),  or  on  proficiency  testing  limits 
(e.g., :  1  ^g  or  15%  of  the  mean,  whichever 
is  gret  ter).  Statistical  limits  that  exceed  ±40% 
shouli  I  be  reevaluated  to  determine  the 
sourc(  error  in  the  analysis. 

Wh  :n  laboratory  limits  are  exceeded, 
anal>^  ic  work  should  terminate  until  the 
sourci  of  error  is  determined  and  corrected; 
comp  iance  samples  affected  by  the  error 
shouli  1  be  reanalyzed.  In  addition,  the 
labors  :ory  protocol  should  address  any 
unusi  al  trends  that  develop  which  may  be 
biasin  { the  results.  Numerous,  consecutive 
result  above  or  below  laboratory  mean 
recov(  ries,  or  outside  laboratory  statistical 
limits  indicate  that  problems  may  have 
develi  ped. 

Cor  ective  Actions.  The  QA/QC  plan 
shouli  I  document  in  detail  specific  actions 
taken  f  control  limits  are  exceeded  or 
unusu  al  trends  develop.  Corrective  actions 
should  be  noted  on  an  appropriate  form, 
accompanied  by  supporting  documentation. 

In  a  Idition  to  these  actions,  laboratories 
shoul(  1  include  whatever  additional  actions 
are  ne  xssary  to  assure  that  acairate  data  are 
roporl  Mi  to  the  responsible  physicians. 


Reference  Materials.  The  following 
reference  materials  may  be  available: 

Cadmium  in  Blood  (CDB) 

1.  Centre  de  Toxicologie  du  Quebec,  Le 
Centre  Hospitaller  de  I'Universile  Laval,  2705 
boul.  Laurier,  Quebec,  Que.,  Canada  GlV 
4G2.  (Prepared  6  times  per  year  at  1-15  Mg 
Cd/1.) 

2.  H.  Marchandise,  Community  Bureau  of 
Reference-BCR,  Directorate  General  XII, 
Commission  of  the  European  Communities. 
200,  rue  de  la  Loi,  B-1049,  Brussels, 
Belgium.  (Prepared  as  Bl  CBM-1  at  5.37  ng 
Cd/1,  and  Bl  CBM-2  at  12.38  ^g  Cd/1.) 

3.  Kaulson  Laboratories  Inc.,  691 
Bloomfield  Ave.,  Caldwell.  N)  07006;  tel. 
(201)  226-9494,  FAX  (201)  226-3244. 
(Prepared  as  #0141  [As,  Cd.  Hg.  Pb]  at  2 
levels.) 

Cadmium  in  Urine  (CDU) 

1.  Centre  de  Toxicologie  du  Quebec,  Le 
Centre  Hospitaller  de  I'Universite  Laval,  2705 
boul.  Laurier,  Quebec,  Que.,  Canada  GlV 
4G2.  (Prepared  6  times  per  year.) 

2.  National  Institute  of  Standards  and 
Technology  (NIST).  Dept.  of  Commerce, 
Gaithersburg,  MD;  tel:  (301)  975-6776. 
(Prepared  as  SRM  2670  freeze-dried  urine 
[metals];  set  includes  normal  and  elevated 
levels  of  metals;  cadmium  is  certified  for 
elevated  level  of  68.0  ^g/1  in  reconstituted 
urine.) 

3.  Kaulson  Laboratories  Inc.,  691 
Bloomfield  Ave.,  Caldwell.  N)  07006,  tel 
(201)  226-9494,  FAX  (201)  226-3244. 
(Prepared  as  #0140  [As.  Cd,  Hg,  Pb)  at  2 
levels.) 

3.3.1.2    QA/QC  procedures  for  establishing 
control  of  B2MU 

A  written,  detailed  QA/QC  plan  for  B2MU 
analysis  should  be  developed.  The, QA/QC 
plan  should  contain  a  protocol  similar  to 
those  protocols  developed  for  the  CDB/CDU 
analyses.  Differences  in  analyses  may 
warrant  some  differences  in  the  QA/QC 
protocol,  but  procedures  to  ensure  analytical 
integrity  should  be  developed  and  followed. 

Examples  of  performance  summaries  that 
can  be  provided  include  measurements  of 
accuracy  (i.e.,  the  means  of  measured  values 
versus  target  values  for  tne  control  samples) 
and  precision  (i.e.,  based  on  duplicate 
analyses).  It  is  recommended  that  the 
accuracy  and  precision  measurements  be 
compared  to  those  reported  as  achievable  by 
the  Pharmacia  Delphia  kit  (Pharmacia  1990) 
to  determine  if  and  when  unsatisfactory 
analyses  have  arisen.  If  the  measurement 
enor  of  1  or  more  of  the  control  samples  is 
more  than  15%,  the  run  exceeds  control 
limits.  Similarly,  this  decision  is  warranted 
when  the  average  CV  for  duplicate  samples 
is  greater  than  5%. 

3.3.2    Procedures  for  Record  Keeping  ' 

To  satisfy  reporting  requirements  for 
commercial  analyses  of  CDB,  CDU  and/or 
B2MU  performed  for  the  medical  monitoring 
program  mandated  under  the  cadmium  rule 
participating  laboratories  should  mamtain 
the  following  documentation  for  each 
analyte; 

1.  For  each  analytic  instrument  on  which 
analyte  determinations  are  made,  records 
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relating  to  the  most  recent  calibration  and  QC 
sample  analyses; 

2.  For  these  instruments,  a  tabulated  record 
for  each  analyte  of  those  determinations 
found  to  be  within  and  outside  of  control 
limits  over  the  past  2  years; 

3.  Results  for  the  previous  2  years  of  the 
QC  sample  analyses  conducted  under  the 
internal  QA/QC  program  (this  information 
should  be:  Provided  for  each  analyte  for 
which  determinations  are  made  and  for  each 
analytic  instrument  used  for  this  purpose, 
sufficient  to  demonstrate  that  internal  QA/ 


QC  programs  are  being  executed  properly, 
and  consistent  with  data  sent  to  responsible 
physicians. 

4.  Duplicate  copies  of  monitoring  results 
for  each  analyte  sent  to  clients  during  the 
previous  5  years,  as  well  as  associated 
information;  supporting  material  such  as 
chain-of-custody  forms  also  should  be 
retained;  and, 

5.  Proficiency  test  results  and  related 
materials  received  while  participating  in  the 
CTQ  interlaboratory  program  over  the  past  2 
years;  results  also  should  be  tabulated  to 


provide  a  serial  record  of  relative  error 
(derived  per  Section  3.3.3  below). 

3.3.3    Reporting  Procedures 

Participating  laboratories  should  maintain 
these  documents:  QA/QC  program  plans; 
QA/QC  status  reports;  CTQ  proficiency 
program  reports;  and,  analytical  data  reports. 
The  information  that  should  be  included  in 
these  reports  is  summarized  in  Table  2;  a 
copy  of  each  report  should  be  sent  to  the 
responsible  physician. 


Table  2.— Reporting  Procedures  for  Laboratories  Participating  in  the  Cadmium  Medical  Monitoring 

Program 


Report 

Frequency  (time  frame) 

Contents 

1  QA/QC  Program  Plan 

2  QA/QC  Status  Report 

Once  (Initially) 

Every  2  months 

A  detailed  description  of  the  Q/K/QC  protocol  to  be  established  by  the 
laboratory  to  maintain  control  of  analyte  determinations. 

Results  of  the  QC  samples  Incorporated  into  regular  mns  for  each  in- 
strument (over  the  period  since  ttie  last  report). 

Results  from  the  last  hjll  year  of  proficiency  samples  submitted  to  the 
CTQ  program  and  Results  of  the  100  most  recent  QC  samples  In- 
corporated into  regular  mns  for  each  instrument. 

Date  the  sample  was  received;  Date  the  sample  was  analyzed:  Ap- 
propriate chain-of-custody  information;  Types  of  analyses  per- 
fomned;  Results  of  the  requested  analyses  and  Copy  of  the  most 
current  proficiency  report. 

3  Proficiency  Report 

Attached  to  every  data  report 

For  all  reports  of  data  results  

4  Analytical  Data  Report 

As  noted  in  Section  3.3.1,  a  QA/QC 
program  plan  should  be  developed  that 
documents  internal  QA/QC  procedures 
(defined  under  Section  3.3.1)  to  be 
implemented  by  the  petrticipating  laboratory 
for  each  analyte:  this  plan  should  provide  a 
list  identifying  each  instriiment  used  in 
making  analyte  determinations. 
.  A  QA/QC  status  report  should  be  written 
bimonthly  for  each  analyte.  In  this  report,  the 
results  of  the  QC  program  during  the 
reporting  period  should  be  reported  for  each 
analyte  in  the  following  manner:  The  number 
(N)  of  QC  samples  analyzed  during  the 
period;  a  table  of  the  target  levels  defined  for 
edch  sample  and  the  corresponding  measured 
values;  the  mean  of  F/T  value  (as  defined 
below)  for  the  set  of  QC  samples  run  during 
the  period;  and,  use  of  X±2d  (as  defined 
below)  for  the  set  of  QC  samples  run  during 
the  p)eriod  as  a  measure  of  precision. 

As  noted  in  Section  2,  an  F/T  Value  for  a 
QC  sample  is  the  ratio  of  the  measured 
concentration  of  analyte  to  the  established 
(i.e.,  reference)  concentration  of  analyte  for 
that  QC  sample.  The  equation  below 
describes  the  derivation  of  the  mean  for  F/ 
T  values,  X  (with  N  being  analyzed  the  total 
number  of  samples  analyzed): 

J,.  £(P/T) 

*   — n"" 

The  standard  deviation,  o,  for  these 
measurements  is  derived  using  the  following 
equation  (note  that  2a  is  twice  this  value): 


e 


£(F/T-X)» 


N-1 


The  nonmandatory  QA/QC  protocol  (see 
Attachment  1)  indicates  that  QC  samples 
should  be  divided  into  several  discrete  pools, 
and  a  separate  estimate  of  precision  for  each 
pools  then  should  be  derived.  Several 
precision  estimates  should  be  provided  for 
concentrations  which  differ  in  average  value. 
These  precision  measures  may  be  used  to 
docimient  improvements  in  performance 
with  regard  to  the  combined  pool. 

Participating  laboratories  should  use  the 
CTQ  proficiency  program  for  each  analyte. 
Results  of  the  this  program  will  be  sent  by  . 
CTQ  directly  to  physicians  designated  by  the 
participating  laboratories.  Proficiency  results 
from  the  CTQ  program  are  used  to  establish 
the  accuracy  of  results  from  each 
participating  laboratory,  and  should  be 
provided  to  responsible  physicians  for  use  in 
trend  analysis.  A  proficiency  report 
consisting  of  these  proficiency  results  should 
accompany  data  reports  as  an  attachment. 

For  each  analyte,  the  proficiency  report 
should  include  the  results  from  the  6 
previous  proficiency  rounds  in  the  following 
format: 

1.  Number  (N)  of  samples  analyzed; 

2.  Mean  of  the  target  levels,  (l/NlITi,  with 
Ti  being  a  consensus  mean  for  the  sample; 

3.  Mean  of  the  measurements,  (1/N)£M|. 
with  Ml  being  a  sample  measurement; 

4.  A  measure  of  error  defined  by: 
(l/N)^T.-M.)2 

Analytical  data  reports  should  be 
submitted  to  responsible  physicians  directly. 
For  each  sample,  report  the  following 


information:  The  date  the  sample  was 
received;  the  date  the  sample  was  analyzed; 
appropriate  chain-of-custody  information; 
the  type(s)  of  analyses  performed;  and,  the 
results  of  the  analyses.  This  information 
should  be  reported  on  a  form  similar  to  the 
form  provided  an  appropriate  form.  The  most 
recent  proficiency  program  report  should 
accompany  the  analytical  data  reports  (as  an 
attachrnent). 

Confidence  intervals  for  the  analytical 
results  should  be  reported  as  X±2d,  with  X 
being  the  measured  value  and  2a  the 
standard  deviation  calculated  as  described 
above. 

For  CDU  or  B2MU  results,  which  are 
combined  with  CRTU  measurements  for 
proper  reporting,  the  95%  confidence  limits 
are  derived  from  the  limits  for  CDU  or  B2MU, 
(p).  and  the  limits  for  CRTU,  (q),  as  follows: 

For  these  calculations,  X±p  is  the 
measurement  and  confidence  limits  for  CDU 
or  B2MU,  and  Y±q  is  the  measurement  and 
confidence  limit  for  CRTU. 

Participating  laboratories  should  notify 
responsible  physicians  as  soon  as  they 
receive  information  indicating  a  change  in 
their  accreditation  status  with  the  CTQ  or  the 
CAP.  These  physicians  sh^  ..Id  not  be 
expected  to  wait  until  formal  notice  of  a 
status  change  has  been  received  bora  the 
CTQ  or  the  CAP. 

3.4    Instructions  to  Physicians 

Physicians  responsible  for  the  medical 
monitoring  of  cadmium-exposed  workers 
must  collect  the  biological  samples  from 
workers;  they  then  should  select  laboratories 
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to  perfonn  the  required  analyses,  and  should 
interpret  the  analytic  results. 

3.4.1    Sample  Ck>llection  and  Holding 
Procedures 

Blood  Samples.  The  following  procedures 
are  recommended  for  the  collection, 
shipment  and  storage  of  blood  samples  for 
038  analysis  to  reduce  analytical  vahablility; 
these  recommendations  were  obtained 
primarily  through  personal  commtmications 
with  J.  P.  Weber  of  the  CTQ  (1991).  and  from 
reports  by  the  Centers  for  Disease  Control 
(CDC.  1986)  and  Stoeppler  and  Brandt 
(1980). 

To  the  extent  possible,  blood  samples 
should  be  collected  from  workers  at  the  same 
time  of  day.  Workers  should  shower  or 
thoroughly  wash  their  hands  and  arms  before 
blood  samples  are  drawn.  The  following 
materials  are  needed  for  blood  sample 
collection:  Alcohol  wipes;  sterile  gauze 
sponges;  band-aids;  20-gauge,  1.5-in. 
stainless  steel  needles  (sterile);  preprinted 
labels:  tourniquets;  vacutainer  holders;  3-ml 
"metal  free"  vacutainer  tubes  (I.e..  dark-blue 
caps),  with  EDTA  as  an  anti-coagulant;  and, 
ttyrofoam  vacutainer  shipping  containers. 

Whole  blood  samples  are  tuen  by 
venipuncture.  Bach  bluen^apped  tube  should 
be  ladled  or  coded  for  the  worker  and 
company  before  the  sample  is  drawn.  (Blue- 
capped  tubes  are  recommended  Instead  of 
red-capped  tubee  benua*  the  latter  may 
consist  of  red  cotoring  pigment  containing 
cadmium,  which  could  contaminate  the 
samples.)  Immediately  after  sampling,  the 
vacutainer  tubes  must  be  thoroughly  mixed 
by  Inverting  the  tubes  at  least  10  times 
manually  or  mechanically  using  a  Vortex 
device  (for  IS  sec).  Samples  should  be 
refrigerated  immediately  or  stored  on  ice 
until  they  can  be  {wcked  for  shipment  to  the 
participating  laboratory  for  analysis. 

The  CDC  recommends  that  blood  samples 
be  shipped  with  a  "cool  pak"  to  keep  the 
samples  cold  during  shipment.  However,  the 
CTQ  routinely  ships  and  receives  blood 
samples  for  cadmium  analysis  that  have  not 
been  kept  cool  during  shipment.  The  CTQ 
has  found  no  deterioration  of  cadmium  in 
biological  fluids  that  were  shipped  via  parcel 
post  without  a  cooling  agent,  even  though 
these  deliveries  often  take  2  weeks  to  reach 
their  destination. 

Urine  Samples.  The  following  are 
recommended  procedures  for  the  collection, 
shipment  and  storage  of  urine  for  CDU  and 
B2MU  analyses,  and  were  obtained  primarily 
through  personal  communications  with  ).P. 
Weber  of  the  CTQ  (1991),  and  from  reports 
by  the  CDC  (1986)  and  Stoeppler  and  Brandt 
(1980). 

Single  "spot"  samples  are  recommended. 
As  B2M  can  degrade  in  the  bladder,  workers 
should  tiist  empty  their  bladder  and  then 
drink  a  large  glass  of  water  at  the  start  of  the 
visit.  Urine  samples  then  should  be  collected 
within  1  hour.  Separate  samples  should  be 
collected  for  CDU  and  B2MU  using  the 
following  materials:  Sterile  urine  collection 
cups  (250  ml):  small  seelable  plastic  begs; 
preprinted  labels;  15-ml  polypropyleiM  or 
polyethylene  screw-cap  tubes;  lab  gloves 
("metal  free");  and,  preservatives  (as 
Indicated). 


The  sealed  collection  cup  should  be  kept 
in  the  pltstic  bag  until  collection  time.  The 
workers  Should  wash  their  hands  with  soap 
and  wate^  before  receiving  the  collection  cup. 
The  colltttion  cup  should  not  be  opened 
until  juscbefore  voiding  and  the  cup  should 
be  sealed!  immediately  after  filling.  It  is 
importan^  that  the  inside  of  the  container  and 
cap  are  npt  touched  by,  or  come  into  contact 
with,  the|body,  clothing  or  other  surteces. 

For  CDL)  aiialyzes,  the  cup  is  swirled 
gently  to  resuspend  any  solids,  and  the  IS- 
ml  tube  it  filled  vrith  10-12  ml  urine.  The 
CDC  reccnunends  the  addition  of  100  ^1 
concentrited  HN03  as  a  preservative  before 
sealing  the  tube  and  then  freezing  the 
sample,  the  CTQ  recommends  minimal 
handling  find  does  not  acidify  their 
interlabotatory  urine  reference  materials 
prior  to  sfiipment,  nor  do  they  freeze  the 
sample  fdr  shipment.  At  the  CTQ,  if  the  urine 
sample  has  much  sediment,  the  sample  is 
acidified  ^  the  lab  to  free  any  cadmium  in 
the  preciiitate. 

For  B214,  the  urine  sample  should  be 
collected  Idiiectly  into  a  polyethylene  bottle 
previously  washed  with  dilute  nitric  acid. 
The  pH  of  the  urine  should  be  measured  and 
adjusted  |o  8.0  with  0.1  N  NaOH  immediately 
following  collection.  Samples  should  be 
frozen  and  stored  at  -20*C  until  testing  is 
performed.  The  B2M  in  the  samples  should 
be  stable  for  2  days  when  stored  at  2-8*1^, 
and  for  atj  least  2  months  at  -20°C  Repeated 
freezing  i^id  thawing  should  be  avoided  to 
prevent  denaturing  the  B2M  (Pharmacia 
1990). 

3.4.2  Recommendations  for  Evaluating 
Laboratortes 

Using  standard  error  data  and  the  results 
of  proficiency  testing  obtained  from  CTQ, 
responsible  physicians  can  make  an  informed 
choice  of  tvhich  laboratory  to  select  to 
analyze  biological  samples.  In  general, 
laboratories  with  small  standard  errors  and 
little  disparity  between  target  and  measured 
values  tend  to  make  precise  and  accurate 
sample  d^ermiitations.  Estimates  of 
precision  provided  to  the  physicians  with 
each  set  of  monitoring  results  can  be 
compared  to  previously-reptorted  proficiency 
and  precUion  estimates.  The  latest  precision 
estimates  should  be  at  least  as  small  as  the 
standard  #rror  reported  previously  by  the 
laboratory.  Moreover,  there  should  be  no 
indication  that  precision  is  deteriorating  (i.e., 
increasing  values  for  the  precision  estimates). 
If  precision  is  deteriorating,  physicians  may 
decide  to  iue  another  laboratory  for  these 
analyses.  QA/QC  information  provided  by 
the  participating  laboratories  to  physicians 
can,  therdbre.  assist  physicians  in  evaluating 
laboratorjj  performance. 

3.4.3  Use  and  Interpretation  of  Results 

When  tie  responsible  physician  has 
received  the  CDB,  CDU  and/or  B2MU  results, 
these  results  must  be  compared  to  the  action 
levels  dis^ssed  in  the  final  rule  for 
cadmiumJThe  comparison  of  the  sample 
resulu  to  fction  levels  is  straightforward.  The 
measured  value  reported  from  the  laboratory 
can  be  compared  directly  to  the  action  levels; 
if  the  repined  value  exceeds  an  action  level, 
the  requii  td  actioas  must  be  initiated. 


4.0    Background 

Cadmium  is  a  naturally-occurring 
environmental  contaminant  to  which 
humans  are  continually  exposed  in  food, 
water,  and  air.  The  average  daily  intake  of 
cadmium  by  the  U.S.  population  is  estimated 
to  be  10-20  Mg/day.  Most  of  this  intake  is  via 
ingestion,  for  which  absorption  is  estimated 
at  4-7%  (Kowal  et  al.  1979).  An  additional 
nonoccupational  source  of  cadmium  is 
smoking  tobacco:  smoking  a  pack  of 
cigarettes  a  day  adds  an  additional  2-4  ug 
cadmium  to  the  daily  intake,  assuming 
absorption  via  inhalation  of  25-35% 
(Nordberg  and  Nordberg  1988;  Friberg  and 
Blinder  1988:  Travis  and  Haddock  1980). 

Exposure  to  cadmium  fumes  and  dusts  m 
an  occupational  setting  where  air 
concentrations  are  20-50  ^g/ma  results  in  an 
additional  daily  intake  of  several  hundred 
micrograms  (Friberg  and  Blinder  1988,  p. 
563).  In  such  a  setting,  occupational  exposure 
to  cadmium  occurs  primarily  via  inhalation, 
although  additional  exposure  may  occur 
through  the  ingestion  of  material  via 
contaminated  hands  if  workers  eat  or  smoke 
without  first  washing  Some  of  the  particles 
that  are  inhaled  initially  may  be  ingested 
when  the  material  is  deposited  in  the  upper 
respiratory  tract,  where  it  may  be  cleared  by 
mucociliary  transport  and  subsequently 
swallowed. 

Cadmium  Introduced  into  the  body 
through  inhalation  or  ingestion  is  transported 
by  the  albumin  fraction  of  the  blood  plasma 
to  the  liver,  where  it  accumulates  and  is 
stored  principally  as  a  bound  form 
complexed  with  the  protein  metallothionein. 
Metallothionein-bound  cadmium  is  the  main 
form  of  cadmium  subsequently  transported  to 
the  kidney;  it  is  these  2  orgaiu.  the  liver  and 
kidney,  in  which  the  majority  of  the 
cadmium  body  burden  accumulates.  As 
much  as  one  half  of  the  total  body  burden  of 
cadmium  may  be  found  in  the  kidneys 
(Nordberg  and  Nordberg  1988). 

Once  cadmium  has  entered  the  body, 
elimination  is  slow;  about  0.02%  of  the  body 
burden  is  excreted  per  day  via  urinary/fecal 
elimination.  The  whole-body  half-hfe  of 
cadmium  is  10-3S  years,  decreasing  slightly 
with  increasing  age  (Travis  and  Haddock 
1980). 

The  continual  accumulation  of  cadmium  is 
the  basis  for  its  chronic  noncarcinogenic 
toxicity.  This  accumulation  makes  the  kidney 
the  target  organ  in  which  cadmium  toxicity 
usually  is  first  observed  (Piscator  1964). 
Renal  damage  may  occur  when  cadmium 
levels  in  the  kidney  cortex  approach  200  ug/ 
g  wet  tissue-weight  (Travis  and  Haddock 
1980). 

The  kinetics  and  internal  distribution  of 
cadmium  in  the  body  are  complex,  and 
depend  on  whether  occupational  exposure  to 
cadmium  is  ongoing  or  has  terminated.  In 
general,  cadmium  in  blood  is  related 
principally  to  recent  cadmium  exposure, 
while  cadmium  in  urine  reflects  cumulative 
exposure  (i.e..  total  body  burden)  (Lauwerys 
et  al.  1976;  Friberg  and  Blinder  1988). 
4.1    Health  Effiects 

Studies  of  workers  in  a  variety  of 
industries  indicate  that  chronic  exposure  to 
cadmium  may  be  linked  to  several  adverse 
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health  effects  including  kidney  dysfunction, 
reduced  pulmonary  fonction,  chronic  lung 
disease  and  cancer  (Federal  Register  1990). 
The  primary  sites  for  cadmium-associated 
cancer  appear  to  be  the  lung  and  the  prostate. 

Cancer.  Evidence  for  an  association 
between  cancer  and  cadmium  exposure 
comes  from  both  epidemiological  studies  and 
animal  experiments.  Pott  (1965)  found  a 
statistically  significant  elevation  in  the 
incidence  of  prostate  cancer  among  a  cohort 
of  cadmium  workers.  Other  epidemiology 
studies  also  report  an  elevated  incidence  of 
prostate  cancer;  however,  the  increases 
observed  in  these  other  studies  were  not 
statistically  significant  (Meridian  Research, 
Inc.  1989). 

One  study  (Thun  et  al.  1985)  contains 
sufficiently  quantitative  estimates  of 
cadmium  exp)osure  to  allow  evaluation  of 
dose-response  relationships  between 
cadmium  exposure  and  lung  cancer.  A 
statistically  significant  excess  of  limg  cancer 
attributed  to  cadmium  exposure  was  found  in 
this  study,  even  after  accounting  for 
confounding  variables  such  as  coexpostire  to 
arsenic  and  smoking  habits  (Meridian 
Research,  Inc.  1989). 

Evidence  for  quantifying  a  link  between 
lung  cancer  and  cadmium  exposure  comes 
frtim  a  single  study  (Takenaka  et  al.  1983).  In 
this  study,  dose-response  relationships 
developed  from  animal  data  were 
extrapolated  to  humans  using  a  variety  of 
models.  OSHA  chose  the  multistage  risk 
model  for  estimating  the  risk  of  cancer  for 
humans  using  these  animal  data.  Aninul 
injection  studies  also  suggest  an  association 
bfitween  cadmium  exposure  and  cancer, 
particularly  observations  of  an  increased 
incidence  of  tumors  at  sites  remote  from  the 
point  of  injection.  The  International  Agency    * 
for  Research  on  Cancer  (lARQ  (Supplement 
7. 1987)  indicates  that  this,  and  related, 
evidence  is  sufficient  to  classify  cadmium  as 
an  animal  carcinogen.  However,  the  results  of 
these  injection  studies  caimot  be  used  to 
quantify  risks  attendant  to  hunun 
occupational  exposiires  due  to  differences  in 
routes  of  exposure  (Meridian  Research.  Inc. 
1989). 

Based  on  the  above-cited  studies,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
classifies  cadmium  as  "Bl,"  a  probable 
human  carcinogen  (USEPA  1985).  lARC  in 
1987  recommended  that  cadmium  be  listed 
as  a  probable  human  carcinogen. 

Kidney  Dysfunction.  The  most  prevalent 
nonmalignant  effisct  observed  among  workers 
chronically  exposed  to  cadmium  is  kidney 
dysfunction.  Initially,  such  dysfunction  is 
manifested  by  proteinuria  (Meridian 
Research,  Inc.  1989;  Roth  Associates,  Inc. 
1989).  Proteinuria  associated  with  cadmium 
exposure  is  most  commonly  characterized  by 
excretion  of  low-molecular  weight  proteins 
(15,000-40,000  MW),  accompanied  by  loss  of 
electrolytes,  uric  acid,  calcium,  amino  acids, 
and  phosphate.  Proteins  commonly  excreted 
include  ^2-microglobulin  (B2M),  retinol- 
binding  protein  (RBP).  immimoglobulin  light 
chains,  and  lysozyme.  Excretion  of  low 
molecular  weight  proteins  is  characteristic  of 
damage  to  the  proximal  tubules  of  the  kidney 
(Iwao  et  al.  1980). 

Exposure  to  cadmium  also  may  lead  to 
urinary  excretion  of  high-molecular  weight 


proteiiu  such  as  albumin,  immunoglobulin 
G,  and  glycoproteins  (Meridian  Research.  Inc. 
1989:  Roth  Associates,  Inc.  1089).  Excretion 
of  high-molecular  weight  proteins  is 
indicative  of  damage  to  the  glomeruli  of  the 
kidney.  Bernard  et  al.  (1979)  suggest  that 
cadmium-associated  damage  tothe  glomeruli 
and  damage  to  the  proximal  tubules  of  the 
kidney  develop  independently  of  each  other, 
but  may  occur  in  the  same  individual. 

Several  studies  indicate  that  the  onset  of 
low-molecular  weight  proteinuria  is  a  sign  of 
irreversible  kidney  damage  (Friberg  et  al. 
1974;  Roels  et  al.  1982;  Piscator  1984:  Blinder 
et  al.  1985;  Smith  et  al.  1986).  For  many 
workers,  once  sufficiently  elevated  levels  of 
B2M  are  observed  in  association  with 
cadmium  exposure,  such  levels  do  not 
appear  to  return  to  normal  even  when 
cadmium  exposure  is  eliminated  by  removal 
of  the  worker  from  the  cadmium- 
contaminated  work  environment  (Pribeig, 
exhibit  29, 1990). 

Some  studies  Indicate  that  cadmium- 
induced  proteinuria  may  be  progressive; 
levels  of  B2MU  increase  even  after  cadmium 
exposure  has  ceased  (Blinder  et  al.  1985). 
Other  researchers  have  reached  similar 
conclusions  (Friebuig  testimony,  OSHA 
docket  exhibit  29.  Blinder  testimony,  OSHA 
docket  exhibit  55,  and  OSHA  docket  exhibits 
8-86B).  Such  observations  are  not  universal, 
however  (Smith  et  al.  1986;  Tsuchiya  1976). 
Studies  in  which  proteinuria  has  not  been 
observed,  however,  may  have  initiated  the 
reassessment  too  early  (Meridian  Research, 
Inc.1989;  Roth  Associates,  Inc.  1989:  Roels 
1989). 

A  quantitative  assessment  of  the  risks  of 
developing  kidney  dysfunction  as  a  result  of 
cadmium  exposiire  was  performed  using  the 
data  from  Ellis  et  al.  (1984)  and  Faick  et  al. 
(1983)  Meridian  Research,  Inc.  (1989)  and 
Roth  Associates,  Inc.  (1989)  employed 
several  mathematical  models  to  evaluate  the 
data  from  the  2  studies,  and  the  results 
indicate  that  cumulative  cadmium  exposure 
levels  between  5  and  100  (ig-years/mi 
correspond  with  a  one-in-a-thousand 
probability  of  developing  kidney 
dysfunction. 

When  cadmium  exposure  continues  past 
the  onset  of  early  kidney  damage  (manifested 
as  proteinuria],  chronic  nephrotoxicity  may 
occur  (Meridian  Research,  Inc.  1989:  Roth 
Associates,  Inc.  1989).  Uremia,  which  is  the 
loss  of  the  glomerulus'  ability  to  adequately 
filter  blood,  may  result.  This  condition  leads 
to  severe  disturbance  of  electrolyte 
concentrations,  which  may  result  in  various 
clinical  complications  including 
atherosclerosis,  hypertension,  pericarditis, 
anemia,  hemorrhagic  tendencies,  deficient 
cellular  immunity,  bone  changes,  and  other 
problems.  Progression  of  the  disease  may 
require  dialysis  or  a  kidney  transplant. 

Studies  in  which  animals  are  chronically 
exposed  to  cadmium  confirm  the  renal  effects 
observed  in  humans  (Friberg  et  al.  1986). 
Animal  studies  also  confirm  cadmium- 
related  problems  with  calciiun  metabolism 
and  associated  skeletal  effects,  which  also 
have  been  observed  among  humans.  Other 
effiects  commonly  reported  in  chronic  animal 
studies  include  anemia,  changes  in  liver 
morphology,  immunosuppression  and 


hypertension.  Some  of  these  effects  may  be 
associated  vrith  cofactors;  hypertension,  for 
examole.  appears  to  be  associated  with  diet. 
as  well  as  with  cadmium  expostire.  Animals 
injected  with  cadmium  also  have  shown 
testicular  necrosis. 

4.2  Objectives  for  Medical  Monitoring 

In  keeping  with  the  observation  that  renal 
disease  tends  to  be  the  earliest  clinical 
manifiastation  of  cadmium  toxicity,  the  final 
cadmium  standard  mandates  that  eligible 
workers  must  be  medically  monitored  to 
prevent  this  condition  (as  wrell  as 
cadmimum-induced  caocer).  The  objectives 
of  medical-monitoring,  therefore,  an  to: 
Identify  workers  at  significant  risk  of  adverse 
health  effects  from  excess.  chAmic  exposure 
to  cadmium:  prevent  ftiture  cases  of 
cadmium-induced  disease:  detect  and 
minimize  existing  cadmium-induced  disease; 
and,  identify  workers  most  in  need  of 
medical  intervention. 

The  overall  goal  of  the  medical  monitoring 
program  is  to  protect  workers  who  may  be 
exposed  continuously  to  cadmium  over  a  45- 
year  occupational  lifespan.  Consistent  with 
this  goal,  the  medical  monitoring  program 
should  assure  that: 

1.  Current  exposure  levels  remain 
sufficiently  low  to  prevent  the  accumulation 
of  cadmium  body  burdens  sufficient  to  cause 
disease  in  the  future  by  monitoring  CDB  as 
an  indicator  of  recent  cadmium  exposure: 

2.  Cumulative  body  burdens,  especially 
among  workers  with  undefined  historical 
exposures,  remain  below  levels  potentially 
capable  of  leading  to  damage  and  disease  by 
asseuing  CDU  as  an  indicator  of  cumulative 
exposure  to  cadmium;  and. 

3.  Health  effects  are  not  occurring  among 
exposed  wm'kers  by  determining  B2MU  as  an 
early  indicator  of  the  onset  of  cMlmium- 
induced  kidney  disease. 

4.3  Indicators  of  Cadmium  Exposure  and 
Disease 

Cadmium  is  present  in  whole  blood  bound 
to  albumin,  in  erythrocytes,  and  as  a 
metallothionein-cadmium  complex.  The 
metallothionein-cadmium  complex  that 
represents  the  primary  transport  mechanism 
for  cadmium  delivery  to^e  kidney.  CDB 
concentrations  in  the  general,  nonexposed 
population  average  1  Mg  Cd/1  whole  blood, 
with  smokers  exhibiting  higher  levels  (see 
Section  5.1.6).  Data  presented  in  Section 
5.1.6  shows  that  95%  of  the  general 
population  not  occupationally  exposed  to 
cadmium  have  CDB  levels  less  than  5  fig  Cd/ 
1. 

If  total  body  burdens  of  cadmium  remain 
low,  CDB  concentrations  indicate  recent 
exposure  (i.e.,  daily  intake).  This  conclusion 
is  based  on  data  showing  that  cigarette 
smokers  exhibit  CDB  concentrations  of  2-7 
^g/1  depending  on  the  number  of  cigarette; 
smoked  per  day  (Nordberg  and  Nordberg 
1988),  while  CDS  levels  for  those  who  quit 
smoking  return  to  general  population  values 
(approximately  1  |ig/l)  within  several  weeks 
(Lauwerys  et  al.  1976).  Based  on  these 
observations,  Lauwerys  et  al.  (1976) 
concluded  that  CDB  has  a  biological  half-life 
of  a  few  weeks  to  less  than  3  months.  As 
indicated  in  Section  3,1.6,  the  upper  95th 
percentile  for  CDB  levels  observed  among 


186 


Federal  Register  /Vol.  59.  No. 


those  who  are  not  occupationally  exposed  to 
cadmium  is  5  \ig/\,  which  suggests  that  the 
absolute  upper  limit  to  the  range  reported  for 
smokers  by  Nordberg  and  Nordbeig  may  have 
been  affected  by  an  extreme  value  (i.e.. 
beyond  2a  above  the  mean). 

Among  occupationally-exposed  workers, 
the  occupational  history  of  exposure  to 
cadmium  must  be  evaluated  to  interpret  CDB 
levels.  New  workers,  or  workers  with  low 
exposures  to  cadmium,  exhibit  CDB  levels 
that  are  representative  of  recent  exposures, 
similar  to  the  general  population.  However, 
for  workers  with  a  history  of  chronic 
exposure  to  cadmium,  who  have 
accumulated  significant  stores  of  cadmium  in 
the  kidneys/liver,  part  of  the  CDB 
concentrations  appear  to  indicate  body 
burden.  If  such  workers  are  removed  from 
cadmium  exposure,  their  CDB  levels  remain 
elevated,  possibly  for  years,  reflecting  prior 
long-term  accumulation  of  cadmium  in  body 
tissues.  This  condition  tends  to  occur, 
however,  only  beyond  some  threshold 
exposure  value,  and  possibly  indicates  the 
capacity  of  body  tissues  to  accumulate 
cadmium  which  cannot  be  excreted  readily 
(Friberg  and  Elinder  1988.  Nordberg  and 
Nordberg  1988). 

CDU  is  widely  used  as  an  indicator  of 
cadmium  body  burdens  (Nordberg  and 
Nordberg  1988).  CDU  is  the  major  route  of 
elimination  and,  when  CDU  is  measured,  it 
is  commonly  expressed  either  as  tig  Cd/1 
urine  (unadjusted),  (ig  Cd/1  urine  (adjusted 
for  specific  gravity),  or  (ig  Cd/g  CRTU  (see 
Section  5.2  1).  The  metabolic  model  for  CDU 
is  less  complicated  than  CDB,  since  CDU  is 
dependentin  large  part  on  the  body  (i.e., 
kidney)  burden  of  cadmium.  However,  a 
small  proportion  of  CDU  still  be  attributed  to 
recent  cadmium  exposure,  particularly  if 
exposure  to  high  airborne  concentrations  of 
cadmium  occurred.  Note  that  CDU  is  subject 
to  larger  interindividual  and  day-to-day 
variations  than  CDB,  so  repeated 
measurements  are  recommended  for  CDU 
evaluations. 

CDU  is  bound  principally  to 
metallothionein,  regardless  of  whether  the 
cadmium  originates  from  metallothionein  in  ' 
plasma  or  frt)m  the  cadmium  pool 
accumulated  in  the  renal  tubules.  Therefore, 
measurement  of  metallothionein  in  urine 
may  provide  information  similar  to  CDU, 
while  avoiding  the  contamination  problems 
that  may  occur  during  collection  and 
handling  urine  for  cadmium  analysis 
(Nordberg  and  Nordberg  1988).  However,  a 
commercial  method  for  the  determination  of 
metallothionein  at  the  sensitivity  levels 
required  under  the  final  cadmium  rule  is  not 
currently  available;  therefore,  analysis  of 
CDU  is  recommended. 

Among  the  general  population  not 
occupationally  exposed  to  cadmium,  CDU 
levels  average  less  than  1  ng/1  (see  Section 
5.2.7).  Normalized  for  creatinine  (CRTU),  the 
average  CDU  concentration  of  the  general 
population  is  less  than  1  jig/g  CRTU.  As 
cadmium  accumulates  over  the  lifespan,  CDU 
increases  with  age.  Also,  cigarette  smokers 
may  eventually  accumulate  twice  the 
cadmium  body  burden  of  nonsmokers,  CDU 
is  slightly  higher  in  smokers  than  in 
nonsmokers,  even  several  years  after  smoking 
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cessation  Nordberg  and  Nordberg  1988). 
Despite  variations  due  to  age  and  smoking 
habits.  95%  of  those  not  occupationally 
exposed  to  cadmium  exhibit  levels  of  CDU 
less  than  $  \ig/g  CRTU  (based  on  the  data 
presented!  in  Section  5.2.7). 

About  C  .02%  of  the  cadmium  body  burden 
is  excrete  i  daily  in  urine.  When  the  critical 
cadmium  concentration  (about  200  ppm)  in 
the  kidne  r  is  reached,  or  if  there  is  sufficient 
cadmium  induced  kidney  dysfunction, 
dramatic  Increases  in  CDU  are  observed 
(Nordbeq  and  Nordberg  1988).  Above  200 
ppm,  thei  sfore,  CDU  concentrations  cease  to 
be  an  ind  cator  of  cadmium  l)ody  burden, 
and  are  ir  stead  an  index  of  kidney  failure. 

Protein  iria  is  an  index  of  kidney 
dysfunctii  m,  and  is  defined  by  OSHA  to  be 
a  material  impairment.  Several  small  proteins 
may  be  m  jnitored  as  markers  for  proteinuria. 
Below  levBls  indicative  of  proteinuria,  these 
small  pro  eins  may  be  early  indicators  of 
increased  risk  of  cadmium-induced  renal 
tubular  di  sease.  Analytes  useful  for 
monitorii  g  cadmium-induced  renal  tubular 
damage  ii  elude: 

1.  P-2-N  icroglobulin  (B2M).  currently  the 
most  wid(  ly  used  assay  for  detecting  kidney 
dysfunctii  >n,  is  the  best  characterized  analyte 
available  Iwao  et  al.  1980;  Chia  et  al.  1989); 

2.  Retiijol  Binding  Protein  (RBP)  is  more 
stable  tha|i  B2M  in  acidic  urine  (i.e.,  B2M 
breakdovNji  occurs  if  urinary  pH  is  less  than 
5.5;  such  )reakdown  may  result  in  false  [i.e., 
low!  B2M  values  (Bernard  and  Lauwerys. 
19901); 

3.  N-Ac  5tyl-B-Glucosaminidase  (NAG)  is 
the  analyl  9  of  an  assay  that  is  simple, 
inexpensi  i^e,  reliable,  and  correlates  with 
cadmium  levels  under  10  iig/g  CRTU,  but  the 
assay  is  1«  ss  sensitive  than  RBP  or  B2M 
(Kawada  i  t  al.  1989); 

4.  Metculothionein  (MT)  correlates  with 
cadmiumend  B2M  levels,  and  may  be  a 
better  pre  lictor  of  cadmium  exposure  than 
CDU  and  )2M  (Kawada  et  al.  1989); 

5.  Tami  i-Horsfall  Glycoprotein  (THG) 
increases  slightly  with  elevated  cadmium 
levels,  bu  this  elevation  is  small  compared 
to  increas  !s  in  urinary  albumin,  RBP,  or  B2M 
(Bernard  i  md  Lauwerys  1990); 

6.  Albu  nin  (ALB),  determined  by  the    . 
biuret  me  hod,  is  not  sufficiently  sensitive  to 
serve  as  aii  early  indicator  of  the  onset  of 
renal  disease  (Piscator  1962); 

7.  Albu  nin  (ALB),  determined  by  the 
Amido  Bl  )ck  method,  is  sensitive  and 
reproduci  ble,  but  involves  a  time-consuming 
procedun  (Piscator  1962); 

8.  Glyci  isaminoglycan  (GAG)  increases 
among  cadmium  workers,  but  the 
significance  of  this  effect  is  unknown 
because  n  d  relationship  has  l>een  found 
l)etween  « levated  GAG  and  other  indices  of 
tubular  di  mage  (Bernard  and  Lauwerys 
1990); 

9.  Trehi  ilase  seems  to  increase  earlier  than 
B2M  dun  ig  cadmium  exposure,  but  the 
procedun  for  analysis  is  complicated  and 
unreliabli  (Iwata  et  al.  1988);  and, 

10.  Kal  ikrein  is  observed  at  lower 
concentn  tions  among  cadmium-exposed 
workers  t  lan  among  normal  controls  (Roels 
etal.  199(). 

Of  the  i  bove  analytes,  B2M  appears  to  be 
the  most  i  (Widely  used  and  best  characterized 


analyte  to  evaluate  the  presence/absence,  as 
well  as  the  extent  of,  cadmium-induced  renal 
tubular  damage  (Kawada,  Koyama,  and 
Suzuki  1989;  Shaikh  and  Smith  1984; 
Nogawa  1984).  However,  it  is  important  that 
samples  be  collected  and  handled  so  as  to 
minimize  B2M  degradation  under  acidic 
urine  conditions. 

The  threshold  value  of  B2MU  commonly 
used  to  indicate  the  presence  of  kidney 
damage  300  >ig/g  CRTU  (Kjellstrom  et  al. 
1977a;  Buchet  et  al.  1980;  and  Kowal  and 
Zirkes  1983).  This  value  represents  the  upper 
95th  or  97.5th  percentile  level  of  urinary 
excretion  observed  among  those  without 
tubular  dysfunction  (Elinder,  exbt  L-140-45. 
OSHA  docket  H057A).  In  agreement  with 
these  conclusions,  the  data  presented  in 
Section  5.3.7  of  this  protocol  generally 
indicate  that  the  level  of  300  \ig/g  CRTU 
appears  to  define  the  boundary  for  kidney 
dysfunction.  It  is  not  clear,  however,  that  this 
level  represents  the  upper  95th  percentile  of 
values  observed  among  those  who  fail  to 
demonstrate  proteinuria  effects. 

Although  elevated  62MU  levels  appear  to 
be  a  fairly  specific  indicator  of  disease 
associated  with  cadmium  exposure,  other 
conditions  that  may  lead  to  elevated  B2MU 
levels  include  high  fevers  from  influenza, 
extensive  physical  exercise,  renal  disease 
unrelated  to  cadmium  exposure,  lymphomas, 
and  AIDS  (Iwao  et  al.  1980;  Schardun  and 
van  Epps  1987).  Elevated  B2M  levels 
observed  in  association  with  high  fevers  from 
influenza  or  from  extensive  physical  exercise 
are  transient,  and  will  return  to  normal  levels 
once  the  fever  has  abated  or  metabolic  rates 
return  to  baseline  values  following  exercise. 
The  other  conditions  linked  to  elevated  B2M 
levels  can  be  diagnosed  as  part  of  a  properly- 
designed  medical  examination. 
Consequently,  monitoring  B2M,  when 
accompanied  by  regular  medical 
examinations  and  CDB  and  CDU 
determinations  (as  indicators  of  present  and 
past  cadmium  exposure),  may  serve  as  a 
specific,  early  indicator  of  cadmium-induced 
kidney  damage. 

4.4   Criteria  for  Medical  Monitoring  of 
Cadmium  Workers 

Medical  monitoring  mandated  by  the  final 
cadmium  rule  includes  a  combination  of 
regular  medical  examinations  and  periodic 
monitoring  of  3  analytes:  CDB,  CDU  and 
B2MU.  As  indicated  above,  CDB  is  monitored 
as  an  indicator  of  current  cadmium  exposure, 
while  CDU  serves  as  an  indicator  of  the 
cadmium  body  burden;  B2MU  is  assessed  as 
an  early  marker  of  irreversible  kidney 
damage  and  disease. 

The  final  cadmium  rule  defines  a  series  of 
action  levels  that  have  been  developed  for 
each  of  the  3  analytes  to  be  monitored.  These 
action  levels  serve  to  guide  the  responsible 
physician  through  a  decision-making 
process.  For  each  action  level  that  is 
exceeded,  a  specific  response  is  mandated. 
The  sequence  of  action  levels,  and  the 
attendant  actions,  are  described  in  detail  in 
the  final  cadmium  rule. 

Other  criteria  used  in  the  medical  decision- 
making process  relate  to  tests  performed 
during  the  medical  examination  (including  a 
determination  of  the  ability  of  a  worker  to 
wear  a  respirator).  These  criteria,  however. 
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are  not  afbcted  by  tiw  rstuits  of  the  analyte 
detenninations  addressed  in  the  above 
paragraph*  and,  consequently,  will  not  be 
considered  further  in  these  guidelines. 
4.5    Defining  to  Quality  and  Proficiency  of 
the  Analyte  Determinations 

As  noted  above  in  Sections  2  and  3,  the 
quality  of  a  measurement  should  be  defined 
along  with  its  value  to  properly  interpret  the 
results.  Generally,  it  is  necessary  to  know  the 
accuracy  and  the  precision  of  a  measurement 
before  it  can  be  properly  evaluated.  The 
precision  of  the  data  bom  a  speciflc 
laboratory  indicates  the  extent  to  which  the 
repeated  measurements  of  the  same  sample 
vary  within  that  laboratory.  The  accuracy  of 
the  data  provides  an  indication  of  the  extent 
to  which  these  results  deviate  from  average 
results  determined  from  many  laboratories 
performing  the  same  measurement  (i.e.,  in 
the  absence  of  an  independent  determination 
of  the  true  value  of  a  measurement).  Note  that 
terms  are  defined  operationally  relative  to  the 
manner  in  which  they  will  be  used  ir.  this 
protocol.  Formal  definitions  for  the  terms  in 
italics  used  in  this  section  can  be  found  in 
the  list  of  definitions  (Section  2). 

Another  data  quality  criterion  required  to 
properly  evaluate  measurement  results  is  the 
limit  of  detection  of  that  measurement.  For 
measurements  to  be  useful,  the  range  of  the 
measurement  which  is  of  interest  for 
biological  monitoring  purposes  must  lie 
entirely  above  the  limit  of  detection  defined 
for  that  measurement. 

The  overall  quality  of  a  laboratory's  results 
is  termed  the  performance  of  that  laboratory. 
The  degree  to  which  a  laboratory  satisfies  a 
minimum  performance  level  is  referred  to  as 


the  proficiency  of  the  laboratory.  A 
successful  medical  monitoring  program, 
therefore,  should  include  procedures 
developed  for  monitoring  and  recording 
laboratory  performance;  these  proradures  can 
be  used  to  identify  the  most  proficient 
laboratories. 

5.0  Overview  of  Medical  Monitoring  Tests 
for  CDB,  CDU.  B2MU  and  CRTU 

To  evaluate  whether  available  methods  for 
assessing  CDB,  CDU.  B2MU  and  CRTU  are 
adequate  for  determining  the  parameters 
defined  by  the  proposed  action  levels,  it  is 
necessary  to  review  procedures  available  for 
sample  collection,  preparation  and  analysis. 
A  variety  of  techniques  for  these  purposes 
have  been  used  historically  for  the 
determination  of  cadmium  in  biological 
matrices  (including  CDB  and  CDU),  and  for 
the  determination  of  specific  proteins  in 
biological  matrices  (including  B2MU). 
However,  only  the  most  recent  techniques  are 
capable  of  satisfying  the  required  accuracy, 
precision  and  sensitivity  (i.e.,  limit  of 
detection)  for  monitoring  at  the  levels 
mandated  in  the  final  cadmium  rule,  while 
still  facilitating  automated  analysis  and  rapid 
processing. 

5.1  Measuring  Cadmium  in  Blood  (CDB) 
Analysis  of  biological  samples  for 

cadmium  requires  strict  analytical  discipline 
regarding  collection  and  handling  of  samples. 
In  addition  to  occupational  settings,  where 
cadmium  contamination  would  be  apparent, 
cadmium  is  a  ubiquitous  environmental 
contaminant,  and  much  care  should  be 
exercised  to  ensure  that  samples  are  not 
contaminated  during  collection,  preparation 
or  analysis.  Many  common  chemical  reagents 


are  contaminated  with  cadmium  at 
concentrations  that  will  interfere  with 
cadmium  analysis;  because  of  the  widespread 
use  of  cadmium  comfiounds  as  colored 
pigments  in  plastics  and  coatings,  the  analyst 
should  continually  monitor  each 
manufacturer's  chemical  reagents  and 
collection  containers  to  prevent 
contamination  of  samples. 

Guarding  against  cadmium  contamination 
of  biological  samples  is  particularly 
important  when  analyzing  blood  samples 
because  cadmium  concentrations  in  blood 
samples  from  nonexposed  papulations  are 
generally  less  than  2  ng/l  (2  ng/ml),  while 
occupationally-exposed  workers  can  be  at 
medical  risk  to  cadmium  toxicity  if  blood 
concentrations  exceed  5  ng/1  (ACGIH  1991 
and  1992).  This  narrow  margin  between 
exposed  and  unexposed  samples  requires 
that  exceptional  care  be  used  in  performing 
analytic  determinations  for  biological 
monitoring  for  occupational  cadmium 
exposure. 

Methods  for  quantifying  cadmium  in  blood 
have  improved  over  the  last  40  years 
primarily  because  of  improvements  in 
analytical  instrumentation.  Also,  due  to 
improvements  in  analytical  techniques,  there 
is  less  need  to  perform  extensive  multi-step 
sample  preparations  prior  to  analysis. 
Complex  sample  preparation  was  previously 
required  to  enhance  method  sensitivity  (for 
cadmium),  and  to  reduce  interference  by 
other  metals  or  components  of  the  sample. 

5.1.1    Analytical  Techniques  Used  to 
Monitor  Cadmium  in  Biological  Matrices 


Table  3.— Comparison  of  Analytical  Procedures/Instrumentation  for  Determination  of  Cadmium  in 

Biological  Samples 


Analytical  procedure 


Rame     Atomic     Absorption 
Spectroscopy  (FAAS). 


Graphite  Furnace  Atomic  Ab- 
sorption Spectroscopy 
(GFAAS). 


Inductively-Coupled  Argon- 
Ptasrr>a  Atomic  Emission 
Spectroscopy  (ICAP  AES). 


Neutron   Activation   Gamma 
Spectroscopy  (NA). 


Isotope  Dilution  Mass  Spec- 
troscopy (IDMS). 

Differential  Pulse  Anodic 
Stripping  Voltammttiy 
(DPASV). 


Limit  at  detec- 
tion [ng/(g  or 


il.O 


Specified  biological 


Any  matrix 


0.04    Urfne 


20.20 
2.0 

<1.0 
<1.0 


Blood 

Any  matrix 


Reference 


Perkln-Elmer  (1982) 


Pnjszkowska 
(1983). 


et      ai. 


Comments 


In  vivo  (Hver) 


Any  matrix 
Any  matrix 


Stoeppler    and     Brandt 

(1980). 
NIOSH  (19e4A)  


Ellis  etal.  (1983) 


MichMs   and    DaBiavre 
(1986). 

Stoepptor    and    Brandt 
(1980). 


Not  sensitive  enough  «or  btomonitoring 

without  axtansiva  sample  digestion. 

metal  ctwtation  and  organic  solvent 

extraction. 
Methods  of  choice  for  routine  cadmium 

analysis. 


Requires  extensive  sample  preparation 
and  concentration  of  metal  with 
chelating  resin.  Advantage  is  simulta- 
neous analyses  for  as  many  as  10 
metals  from  t  svnpla. 

Only  available  In  vtvo  method  for  direct 
determination  of  cadmium  body  tissue 
burdens;  expensive;  absolute  deter- 
mirtation  of  cadmium  in  reference  ma- 
terials. 

Suitable  for  absolute  determination  of 
cadmium  in  reference  materials;  ex- 
pensive. 

Suitable  for  absolute  determination  of 
cadmium  in  reference  materials;  effi- 
cient mett)od  to  chedt  accuracy  of  an- 
alytical method. 
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A  number  of  analytical  techniques  have 
been  used  for  determining  cadmium 
concentrations  in  biological  materials.  A 
summary  of  the  characteristics  of  the  most 
widely  employed  techniques  is  presented  in 
Table  3.  The  technique  most  suitable  for 
medical  monitoring  for  cadmium  is  atomic 
absorption  spectroscopy  (AAS). 

To  obtain  a  measurement  using  AAS,  a 
light  source  (i.e.,  hollow  cathode  or  lectrode- 
free  discharge  lamp]  containing  the  element 
of  interest  as  the  cathode,  is  energized  and 
the  lamp  emits  a  spectrum  that  is  unique  for 
that  element.  This  light  source  is  focused 
through  a  sample  cell,  and  a  selected 
wavelength  is  monitored  by  a 
monochrometer  and  photodetector  cell.  Any 
ground  state  atoms  in  the  sample  that  match 
those  of  the  lamp  element  and  are  in  the  path 
of  the  emitted  light  may  absorb  some  of  the 
light  and  decrease  the  amount  of  light  that 
reaches  the  photodetector  cell.  The  amount 
of  light  absorbed  at  each  characteristic 
wavelength  is  proportional  to  the  number  of 
ground  state  atoms  of  the  corresponding 
element  that  are  in  the  pathway  of  the  light 
between  the  source  and  detector. 

To  determine  the  amount  of  a  specific 
metallic  element  in  a  sample  using  AAS,  the 
sample  is  dissolved  in  a  solvent  and 
aspirated  into  a  high-temperature  flame  as  an 
aerosol.  At  high  temperatures,  the  solvent  is 
rapidly  evaporated  or  decomposed  and  the 
solute  is  initially  solidified;  the  majority  of 
the  sample  elements  then  are  transformed 
into  an  atomic  vapor.  Next,  a  light  beam  is 
focused  above  the  flame  and  the  amount  of 
metal  in  the  sample  cae  be  determined  by 
measuring  the  degree  of  absorbance  of  the 
atoms  of  the  target  element  released  by  the 
flame  at  a  characteristic  wavelength. 

A  more  refined  atomic  absorption 
technique,  flameless  AAS,  substitutes  an 
electrothermal,  graphite  furnace  for  the 
flame.  An  aliquot  (10-100  jil)  of  the  sample 
is  pipetted  into  the  cold  furnace,  which  is 
then  heated  rapidly  to  generate  an  atomic 
vapor  of  the  element. 

AAS  is  a  sensitive  and  specific  method  for 
the  elemental  analysis  of  metals;  its  main 
drawback  is  nonspecific  background 
absorbtion  and  scattering  of  the  light  beam  by 
particles  of  the  sample  as  it  decomposes  at 
high  temperatures;  nonspecific  absorbance 
reduces  the  sensitivity  of  the  analytical 
method.  The  problem  of  nonspecific 
absorbance  and  scattering  can  be  reduced  by 
extensive  sample  pretreatment,  such  as 
ashing  and/or  acid  digestion  of  the  sample  to 
reduce  its  ore«tiic  content. 

Current  Afts  instruments  employ 
backgTQU^  correction  devices  to  adjust 
electronically  for  background  absorbtion  and 
scattering.  A  common  method  to  correct  for 
background  effects  is  to  use  a  deuterium  arc 
lamp  as  a  second  light  source.  A  continuum 
light  source,  such  as  the  deuterium  lamp, 
emits  a  broad  spectrum  of  wavelengths 
instead  of  specific  wavelengths  characteristic 
of  a  particular  element,  as  with  the  hollow 
cathode  tube.  With  this  system,  light  from  the 
primary  source  and  the  continuum  source  are 
passed  alternately  through  the  sample  cell. 
The  target  element  effectively  absorbs  light 
only  from  the  primary  source  (which  is  much 
brighter  than  the  continuum  source  at  the 


character!  stic  wavelengths],  while  the 
backgroui  d  matrix  absorbs  and  scatters  light 
from  both  sources  equally.  Therefore,  when 
the  ratio  c  f  the  two  beams  is  measured 
electronic  illy,  the  effect  of  nonspecific 
backgroui  d  absorption  and  scattering  is 
eliminatei  I.  A  less  common,  but  more 
sophistic;  ted,  backgrond  correction  system  is 
based  on  I  he  Zeeman  effect,  which  uses  a 
magnetically-activated  light  polarizer  to 
compensate  electronically  for  nonspecific 
absorbtioii  and  scattering. 

Atomic  emission  spectroscopy  with 
inductive  y-coupled  argon  plasma  (AES- 
ICAP]  is  V  idely  used  to  analyze  for  metals. 
With  this  nstrument,  the  sample  is  aspirated 
into  an  ex  remely  hot  argon  plasma  flame, 
which  ex(  ites  the  metal  atoms;  emission 
spectra  sp  scific  for  the  sample  element  then 
are  genen  ted.  The  quanta  of  emitted  light 
passing  tii  rough  a  monochrometer  are 
amplified  by  photomultiplier  tubes  and 
measured  by  a  photodetector  to  determine 
the  amoui  it  of  metal  in  the  sample.  An 
advantage  of  AES-ICAP  over  AAS  is  that 
multi-elei  lental  analyses  of  a  sample  can  be 
performec  by  simultaneously  measuring 
specific  e  emental  emission  energies. 
However,  AES-ICAP  lacks  the  sensitivity  of 
AAS,  exh  biting  a  limit  of  detection  which  is 
higher  the  n  the  limit  of  detection  for 
graphite-f  imace  AAS  (Table  3). 

Neutroi  activation  (NA]  analysis  and 
isotope  di  ution  mass  spectrometry  (IDMS] 
are  2  addi  ional,  but  highly  specialized, 
methods  t  lat  have  been  used  for  cadmium 
determinations.  These  methods  are  expensive 
because  tliey  require  elaborate  and 
sophistic*ed  instrumentation. 

NA  ana  ysis  has  the  distinct  advantage 
over  othei  analytical  methods  of  being  able 
to  determ  ne  cadmium  body  biirdens  in 
specific  o  gans  (e.g.,  liver,  kidney]  in  vivo 
(Ellis  et  a    1963).  Neutron  bombardment  of 
the  target  tansforms  cadmium-113  to 
cadmium  114,  which  promptly  decays 
(<10-  '<  s(  c)  to  its  ground  state,  emitting 
gamma  ra  fs  that  are  measured  using  large 
gamma  d(  lectors;  appropriate  shielding  and 
instrumedtation  are  required  when  using  this 
method,   j 

IDMS  alialysis,  a  definitive  but  laborious 
method,  ii  i  based  on  the  change  in  the  ratio 
of  2  isotoj  es  of  cadmium  (cadmium  111  and 
112]  that  Kxurs  when  a  known  amount  of 
the  eleme  it  (with  an  artificially  altered  ratio 
of  the  san  e  isotopes  [i.e.,  a  caesium  111 
"spike")  i  •  added  to  a  weighed  aliquot  of  the 
sample  (N  ichiels  and  De  Bievre  1986). 

5.1.2    Me  thods  Developed  for  CDB 
Determini  tions 
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of  methods  have  been  used  for 
and  analyzing  CDB  samples;  most 
n^thods  rely  on  one  of  the  analytical 
described  above.  Among  the 

Princi  (1947)  and  Smith  et  al. 
oyed  a  colorimelric  procedure  to 
CDB  and  CDU.  Samples  were 
digested  through  several  cycles 
mineral  acids  (HNO3  and 
hydrogen  peroxide  (H2O2).  The 
neutralized,  and  the  cadmium  was 
with  diphenylthiocarbazone  and 
ivith  chloroform.  The  dithizone- 
complex  then  was  quantified  using 


Colorimctric  procedures  for  cadmium 
analyses  were  replaced  by  methods  based  on 
atomic  absorption  spectroscopy  (AAS)  in  the 
early  1960s,  but  many  of  the  complex  sample 
preparation  procedures  were  retained. 
Kjellstrom  (1979)  reports  that  in  Japanese, 
American  and  Swedish  laboratories  during 
the  early  1970s,  blood  samples  were  wet 
ashed  with  mineral  acids  or  ashed  at  high 
temperature  and  wetted  with  nitric  acid.  The 
cadmium  in  the  digest  was  complexed  with 
metal  chelators  including  diethyl 
dithiocarbamate  (DDTC),  ammonium 
pyrrolidine  dithiocarbamate  (APDC)  or 
diphenylthiocarbazone  (dithizone)  in 
ammonia-citrate  buffer  and  extracted  with 
methyl  isobutyl  ketone  (MIBK).  The  resulting 
solution  then  was  analyzed  by  flame  AAS  or 
graphite-furnace  AAS  forcadmium 
determinations  using  deuterium-lamp 
background  correction. 

In  the  late  1970s,  researchers  began 
developing  simpler  preparation  procedures. 
Roels  et  al.  (1978)  and  Roberts  and  Clark 
(1986)  developed  simplified  digestion 
procedures.  Using  the  Roberts  and  Clark 
method,  a  0.5  ml  aliquot  of  blood  is  collected 
and  transferred  to  a  digestion  tube  containing 
1  ml  concentrated  HNOj.  The  blood  is  then 
digested  at  110  "C  for  4  hours.  The  sample 
is  reduced  in  volume  by  continued  heating, 
and  0.5  ml  30%  H2O2  is  added  as  the  sample 
dries.  The  residue  is  dissolved  in  5  ml  dilute 
(1%)  HNO],  and  20  ^1  of  sample  is  then 
analyzed  by  graphite-furnace  AAS  with 
deuterium-background  correction. 

The  current  trend  in  the  preparation  of 
blood  samples  is  to  dilute  the  sample  and 
add  matrix  modifiers  to  reduce  background 
interference,  rather  than  digesting  the  sample 
to  reduce  organic  content.  The  method  of 
Stoeppler  and  Brandt  (1980),  and  the 
abbreviated  procedure  published  in  the 
American  Public  Health  Association's 
(APHA)  Methods  for  Biological  Monitoring 
(1988),  are  straightforward  and  are  nearly 
identical.  For  the  APHA  method,  a  small 
aliquot  (50-300  ^1)  of  whole  blood  that  has 
been  stabilized  with 

ethylenediaminetetraacetate  (EDTA)  is  added 
to  1.0  ml  IMHNO],  vigorously  shaken  and 
centrifuged.  Aliquots  (10-25  nD  of  the 
supernatant  then  are  then  analyzed  by 
graphite-furnace  AAS  with  appropriate 
background  correction. 

Using  the  method  of  Stoeppler  and  Brandt 
(1980),  aliquots  (50-200  ^l)  of  whole  blood 
that  have  been  stabilized  with  EDTA  are 
pipetted  into  clean  polystyrene  tubes  and 
mixed  with  150-600  (il  of  1  M  HNO3.  After 
vigorous  shaking,  the  solution  is  centrifuged 
and  a  10-25  \i.\  aliquot  of  the  supernatant 
then  is  analyzed  by  graphite-furnace  AAS 
with  appropriate  background  correction. 

Claeys-Thoreau  (1982)  and  DeBenzo  et  al. 
(1990)  diluted  blood  samples  at  a  ratio  of 
1:10  with  a  matrix  modifier  (02%  Triton  X- 
100,  a  wetting  agent)  for  direct 
determinations  of  CDB.  DeBenzo  et  al.  also 
demonstrated  that  aqueous  standards  of 
cadmium,  instead  of  spiked,  wtl^le-blood 
samples,  could  be  used  to  establish 
calibration  curves  if  standards  and  samples 
are  treated  with  additional  small  volumes  of 
matrix  modifiers  (i.e.,  1%  HNO3, 0.2% 
ammonium  hydrogenphosphate  and  1  mg/ml 
magnesium  salts). 
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These  direct  dilution  procedures  for  CDS 
analysis  are  simple  and  rapid.  Laboratories 
can  process  more  than  100  samples  a  day 
using  a  dedicated  graphite-furnace  AAS,  an 
auto-sampler,  and  either  a  Zeeman-  or  a 
deuterium-background  correction  system. 
Several  authors  emphasize  using  optimum 
settings  for  graphite-furnace  temfieratures 
during  the  drying,  charring,  and  atomization 
processes  associated  with  the  flameless  AAS 
method,  and  the  need  to  run  frequent  QC 
/     samples  when  performing  automated 
analysis. 

5.1.3  Sample  Collection  and  Handling 

Sample  collection  procedures  are 
addressed  primarily  to  identify  ways  to 
minimize  the  degree  of  variability  that  may 
be  introduced  by  sample  collection  during 
medical  monitoring.  It  is  unclear  at  this  point 
the  extent  to  which  collection  procedures 
contribute  to  variability  among  CDB  samples. 
Sources  of  variation  that  may  result  from 
sampling  procedures  include  tlme-of-day 
effects  and  Introduction  of  external 
contamination  during  the  collection  process. 
To  minimize  these  sources,  strict  adherence 
to  a  sample  collection  protocol  is 
recommended.  Such  a  protocol  must  include 
provisions  for  thorough  cleaning  of  the  site 
from  which  blood  will  be  extracted:  also, 
every  effort  should  be  made  to  collect 
samples  near  the  same  time  of  day.  It  is  also 
important  to  recognize  that  under  the  recent 
OSHA  blood-bome  (lathogens  standard  (29 
CFR  1910.1030),  blood  samples  and  certain 
body  fluids  must  be  handled  and  treated  as 
if  they  are  Infectious. 

5.1.4  Best  Achievable  Performance 

The  best  achievable  performance  using  a 
particular  method  for  CDB  determinations  is 
assumed  to  be  equivalent  to  the  performance 
reported  by  research  laboratories  in  which 
the  method  was  developed. 

For  their  method,  Roberts  and  Gark  (1986) 
demonstrated  a  limit  of  detection  of  0.4  ^g 
Cd/I  in  whole  blood,  with  a  linear  response 
curve  from  0.4  to  16.0  ^g  Cd/1.  They  report 
a  coefficient  of  variation  (CV)  of  6.7%  at  8.0 

The  APHA  (1 988)  reports  a  range  of  1.0- 
25  ng/1,  with  a  CV  of  7.3%  (concentration  not 
stated).  Insufficient  documentation  was 
available  to  critique  this  method. 

Stoeppler  and  Brandt  (1980)  achieved  a 
detection  limit  of  0.2  ^g  Cd/I  whole  blood, 
with  a  linear  range  of  0.4-12.0  ^g  Cd/I,  and 
a  CV  of  15-30%,  for  samples  at  <1.0  ng/1. 
Improved  precision  (CV  of  3.8%)  was 
reported  for  CDB  concentrations  at  9.3  ^g/1. 

5.1.5  General  Method  Performance 
For  any  particular  method,  the 

performance  expected  from  commercial 
laboratories  may  be  somewhat  lower  than 
that  reported  by  the  research  laboratory  in 
which  the  method  was  developed.  With 
participation  in  appropriate  proficiency 
programs  and  use  of  a  proper  in-house  QA/ 
QC  program  incorporating  provisions  for 
regular  corrective  actions,  the  performance  of 
commercial  laboratories  is  expected  to 
approach  that  reported  by  research 
laboratories.  Also,  the  results  reported  for 
existing  proficiency  programs  serve  as  a 
gauge  of  the  likely  level  of  performance  that 


currently  caa  be  expected  fimn  oommetcial 
laboratories  offering  these  analyses. 

Weber  (1988)  repwrts  on  the  results  of  the 
proficiency  program  run  by  the  Centre  de 
Toxicologie  du  Quebec  (CTQ).  As  indicated 
previously,  participants  in  that  program 
receive  18  blood  samples  per  year  having 
cadmium  concentrations  ranging  from  0.2-20 
)ig/l.  Currently,  76  laboratories  are 
participating  in  this  program.  The  program  is 
established  for  several  analytes  In  addition  to 
cadmium,  and  not  all  of  these  laboratories 
participate  in  the  cadmium  proficiency- 
testing  program. 

Under  the  CTQ  program,  cadmium  results 
from  individual  laboratories  are  compared 
against  the  consensus  mean  derived  for  each 
sample.  Results  indicate  that  after  receiving 
60  samples  (i.e.,  af^er  participation  for 
approximately  three  years),  60%  of  the 
laboratories  in  the  program  are  able  to  report 
results  that  fall  within  ±1  ^^g/l  or  15%  of  the 
mean,  whichever  is  greater.  (For  this 
procedure,  the  15%  criterion  was  applied  to 
concentrations  exceeding  7  |ig/l.)  On  any 
single  sample  of  the  last  20  samples,  the 
percentage  of  laboratories  falling  within  the 
specified  range  is  between  55  and  80%. 

The  CTQ  also  evaluates  the  performance  of 
participating  laboratories  against  a  less  severe 
standard:  t2  ^g/1  or  15%  of  the  mean, 
whichever  is  greater  (Weber  1988);  90%  of 
p>articipating  laboratories  are  able  to  satisfy 
this  standard  after  approximately  3  years  in 
the  program.  (The  15%  criterion  is  used  for 
concentrations  in  excess  of  13  ^g/l)  On  any 
single  sample  of  the  last  15  samples,  the 
percentage  of  laboratories  foiling  within  the 
specified  range  is  between  80  and  95% 
(except  for  a  single  test  for  which  only  60% 
of  the  laboratories  achieved  the  desired 
performance). 

Based  on  the  data  presented  in  Weber 
(1986),  the  CV  for  analysis  of  CDB  is  nearly 
constant  at  20%  for  cadmium  concentrations 
exceeding  5  ^g/1,  and  Increases  for  cadmium 
concentrations  below  5  ^g/1.  At  2  ^g/l,  the 
reported  CV  rises  to  approximately  40%.  At 
1  ^g/1,  the  reported  CV  is  approximately 
60%. 

Participating  laboratories  also  tend  to 
overestioiate  concentrations  for  samples 
exhibiting  concentrations  less  than  2  ^g/l  (see 
Figure  11  of  Weber  1988).  This  problem  is 
due  in  part  to  the  proficiency  evaluation 
criterion  that  allows  reporting  a  minimum 
±2.0  ^g/1  for  evaluated  CDB  samples.  There 
is  currently  little  economic  or  regulatory 
incentive  for  laboratories  participating  in  the 
CTQ  program  to  achieve  greater  accuracy  for 
CDB  samples  containing  cadmium  at 
concentrations  less  than  2.0  ^g/1,  even  if  the 
laboratory  has  the  experience  and 
competency  to  distinguish  among  lower 
concentrations  in  the  samples  obtained  from 
the  CTQ. 

The  collective  experience  of  international 
agencies  and  investigators  demonstrate  the 
need  for  a  vigorous  QC  program  to  ensure 
that  CDB  values  reported  by  participating 
laboratories  are  indeed  reasonably  accurate. 
As  Friberg  (1988)  stated: 
"Information  about  the  quality  of  published 
data  has  often  been  lacking.  This  is  of 
concern  as  assessment  of  metals  In  trace 
concentrations  in  biological  media  are 


fraught  with  difficulties  from  the  collection, 
handling,  and  storage  of  samples  to  the 
chemical  analyses.  This  has  been  proven  over 
and  over  again  frtim  the  results  of 
interlaboratory  testing  and  quality  control 
exercises.  Large  variations  in  results  were 
reported  even  from  'experienced' 
laboratories." 

The  UNEP/WHO  global  study  of  cadmium 
biological  monitoring  set  a  limit  for  CDB 
accuracy  using  the  maximum  allowable 
deviation  method  at  YxX±(0.lX-t-l)  for  a 
targeted  concentration  of  10  ^  Cd/I  (Friberg 
and  Vahter  1983).  The  performance  of 
participating  laboratories  over  a 
concentration  range  of  1.5-12  ^g/1  was 
reported  by  Lind  et  al.  (1987).  Of  the  3  QC 
runs  conducted  during  1982  and  1983, 1  or 
2  of  the  6  laboratories  foiled  each  run.  For  the 
years  1983  and  1985,  between  zero  and  2 
laboratories  foiled  each  of  the  consecutive  QC 
runs. 

In  another  study  (Vahter  and  Fribeig  1988), 
QC  samples  consisting  of  both  external 
(unknown)  and  internal  (stated) 
concentrations  were  distributed  to 
laboratories  participating  in  the 
epidemiology  research.  In  this  study,  the 
maximum  acceptable  deviation  between  the 
regression  analysis  of  reported  results  and 
reference  values  was  set  at  YsX±(0.05X-*O.2) 
for  a  concentration  range  of  0.3-5.0  ^g  Cd/ 
I.  It  is  reported  that  only  2  of  5  laboratories 
had  acceptable  data  after  the  first  QC  set,  and 
only  1  of  5  laboratories  bad  acceptable  data 
af^er  the  second  QC  set.  By  the  fourth  QC  set, 
however,  all  5  laboratories  were  judged 
proficient. 

The  need  for  high  quality  CDB  monitoring 
Is  apparent  when  the  toxicological  and 
biological  characteristics  of  this  metal  are 
considered;  an  increase  in  CDB  from  2  to  4 
\ig/\  could  cause  a  doubling  of  the  cadmium 
accumulation  in  the  kidney,  a  critical  target 
tissue  for  selective  cadmium  accumulation 
(Nordberg  and  Nordberg  1988). 

Historically,  the  CDC's  internal  QC 
program  for  CDB  cadmium  monitoring 
program  has  found  achievable  accuracy  to  be 
±10%  of  the  true  value  at  CDB  concentrations 
25.0  »ig/l  (Paschal  1990).  Data  on  the 
performance  of  laboratories  participating  in 
this  program  currently  are  not  available. 

5. 1 .6    'Observed  CDB  Concentrations 

As  stated  in  Section  4.3,  CDB 
concentrations  are  representative  of  ongoing 
levels  of  exposure  to  cadmium.  Among  those 
who  have  been  exfiosed  chronically  to 
cadmium  for  extended  periods,  however. 
CDB  may  contain  a  component  attributable  to 
the  general  cadmium  body  burden. 

5.1.6.1     CDB  Concentrations  Among 
Unexposed  Samples 

Numerous  studies  have  been  conducted 
examining  CDB  concentrations  in  the  general 
population,  and  in  control  groups  used  for 
comparison  with  cadmium-exposed  workers. 
A  number  of  reports  have  been  published 
that  present  erroneously  high  values  of  CDB 
(Nordberg  and  Nordberg  1988).  This  problem 
was  due  to  contamination  of  samples  during 
sampling  and  analysis,  and  to  errors  in 
analysis.  Early  AAS  methods  were  not 
sufficiently  sensitive  to  accurately  estimate 
CDB  concentrations. 
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Table  4  presents  results  of  recent  studies 
reporting  CDB  levels  for  the  general  U.S. 
population  not  exposed  occupationally  to 
cadmium.  Other  surveys  of  tissue  cadmium 
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Arithmetic  and/or  geometric  means  and 
standard  deviations  are  provided  in  Table  4 
for  measurements  among  the  populations 
defmed  in  each  study  listed.  The  range  of 
reported  measurements  and/or  the  95% 
upper  and  lower  confidence  intervals  for  the 
means  are  presented  when  this  information 
was  reported  in  a  study.  For  studies  reporting 
either  an  arithmetic  or  geometric  standard 
deviation  along  with  a  mean,  the  lower  and 
upper  95th  percentile  for  the  distribution 
also  were  derived  and  reported  in  the  table. 

The  data  provided  in  Table  4  from  Kowal 
et  al.  (1979)  are  from  studies  conducted 
between  1974  and  1976  evaluating  CDB 
levels  for  the  general  population  in  Chicago, 
and  are  considered  to  be  representative  of  the 
U.S.  population.  These  studies  indicate  that 
the  average  CDB  concentration  among  those 
not  occupationally  exposed  to  cadmium  is 
approximately  1  ng/1. 

In  several  other  studies  presented  in  Table 
4,  measurements  are  reported  separately  for 
males  and  females,  and  for  smokers  and 
nonsmokers.  The  data  in  this  table  indicate 
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distribution  are  presented  for  each  study  in 
which  a  mean  and  corresponding  standard 
deviation  were  reported.  Table  5  also 
provides  estimates  of  the  duration,  and  level, 
of  exposure  to  cadmium  in  the  work  place  if 
these  data  were  reported  in  the  listed  studies. 
The  data  presented  in  Table  5  suggest  that 
CDB  levels  are  dose  related.  Sukuri  et  al. 
(1983)  show  that  higher  CDB  levels  are 
observed  among  workers  experiencing  higher 
work  place  exposure.  This  trend  appears  to 
be  true  of  every  one  of  the  studies  listed  in 
the  table. 

CDB  levels  reported  in  Table  5  are  higher 
among  those  showing  signs  of.cadmium- 
related  kidney  damage  than  those  showing 
no  such  damage.  Lauwerys  et  al.  (1976) 
report  CDB  levels  among  workers  with 
kidney  lesions  that  generally  are  above  the 
levels  reported  for  workers  without  kidney 
lesions.  Ellis  et  al.  (1983)  report  a  similar 
observation  comparing  workers  with  and 
without  renal  dysfunction,  although  they 
found  more  overlap  between  the  2  groups 
than  Lauwerys  et  al. 
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The  data  In  Table  5  also  indicate  that  CDB 
levels  are  higher  among  those  experiencing 
current  occupational  exposure  than  those 
who  have  been  removed  from  such  exposure. 
Roels  et  al.  (1982)  indicate  that  CDB  levels 
observed  among  workers  experiencing 
ongoing  exposure  in  the  work  place  are 
almost  entirely  above  levels  observed  among 
workers  removed  from  such  exposure.  This 
fmding  suggests  that  CDB  levels  decrease 
once  cadmium  exposure  has  ceased. 

A  comparison  of  the  data  presented  in 
Tables  4  and  5  indicates  that  CDB  levels 
observed  among  cadmium-exposed  workers 
is  signiflcantly  higher  than  levels  observed 
among  the  unexposed  groups.  With  the 
exception  of  2  studies  presented  in  Table  5 
(1  of  which  includes  former  workers  in  the 
sample  group  tested),  the  lower  95th 
percentile  for  CDB  levels  among  exposed 
workers  are  greater  than  5  ng/1,  which  is  the 
value  of  the  upper  95th  percentile  for  CDB 
levels  observed  among  those  who  are  not 
occupationally  exposed.  Therefore,  a  CDB 
level  of  5  ng/1  represents  a  threshold  above 
which  significant  work  place  exposure  to 
cadmium  may  be  occiirring. 

5.1.7    Conclusions  and  Recommendations 
for  CDB 

Based  on  the  above  evaluation,  the 
following  recommendations  are  made  for  a 
CDB  proficiency  program. 

5.1.7.1  Recommended  Method 

The  method  of  Stoeppler  and  Brandt  (1980) 
should  be  adopted  for  analyzing  CDB.  This 
method  was  selected  over  other  methods  for 
its  straightforward  sample-preparation 
procedures,  and  because  limitations  of  the 
method  were  descrit)ed  adequately.  It  also  is 
the  method  used  by  a  plurality  of  laboratories 
currently  participating  in  the  CTQ 
proficiency  program.  In  a  recent  CTQ 
interlaboratory  comparison  report  (CTQ 
1991).  analysis  of  the  methods  used  by 
laboratories  to  measure  CDB  indicates  that 
46%  (11  of  24)  of  the  participating 
laboratories  used  the  Stoeppler  and  Brandt 
methodology  (HNOj  deproteinization  of 
blood  followed  by  analysis  of  the  sup>ematant 
by  GF-AAS).  Other  CDB  methods  employed 
by  participating  laboratories  identified  in  ihe 
CTQ  report  include  dilution  of  blood  (29%). 
acid  digestion  (12%)  and  miscellaneous 
methods  (12%). 

Laboratories  may  adopt  alternate  methods, 
but  it  is  the  responsibility  of  the  laboratory 
to  demonstrate  that  the  alternate  methods 
meet  the  data  quality  objectives  defined  for 
the  Stoeppler  and  Brandt  method  (see  section 

5.1.7.2  below). 

5.1.7.2    Data  Quality  Objectives 

Based  on  the  above  evaluation,  the 
following  data  quality  objectives  (DQOs) 
should  facilitate  interpretation  of  analytical 
results. 

Limit  of  Detection.  0.5  ng/1  should  be 
achievable  using  the  Stoeppler  and  Brandt 
method.  Stoeppler  and  Brandt  (1980)  report 
a  limit  of  detection  equivalent  to  ^.2  ^g/l  in 
whole  blood  using  25  ^1  aliquots  of 
deproteinized.  diluted  blood  samples. 

Accuracy.  Initially,  some  of  the 
laboratories  performing  CDB  measurements 
may  be  expected  to  satisfy  criteria  similar  to 


the  lesslsevere  criteria  specified  by  the  CTQ 
prograin,  i.e.,  measurements  within  2  ^g/1  or 
15%  (whichever  is  greater)  of  the  target 
value.  About  60%  of  the  laboratories  enrolled 
in  the  CTQ  program  could  meet  this  criterion 
on  the  8rst  proficiencey  test  (Weber  1988)5 

Currently,  approximately  12  laboratories  in 
the  CTQ  program  are  achieving  an  accuracy 
for  CDB  analysis  within  the  more  severe 
constraints  of  ±1  jig/1  or  15%  (whichever  is 
greater]  j  Later,  as  laboratories  gain 
experience,  they  should  achieve  the  level  of 
accuracT  exhibited  by  these  12  laboratories. 
The  experience  in  the  CTQ  program  has 
shown  tfiat,  even  without  incentives, 
laboratories  benefit  from  the  feedback  of  the 
program^:  after  they  have  analyzed  40-50 
control  famples  bom  the  program, 
performance  improves  to  the  point  where 
about  60%  of  the  laboratories  can  meet  the 
stricter  Criterion  of  ±1  jtg/1  or  15%  (Weber 
1988).  Thus,  this  stricter  target  accuracy  is  a 
reasonable  DQO. 

Precjspion.  Although  Stoeppler  and  Brandt 
(1980)  suggest  that  a  coefficient  of  variation 
(CV)  neir  1.3%  (for  a  10  ng/1  concentration] 
is  achiei  able  for  within-run  reproducibility, 
it  is  recc  gnized  that  other  fectors  affecting 
within- 1  md  between-run  comparability  will 
increase  the  achievable  CV.  Stoeppler  and 
Brandt  (|980]  observed  CVs  that  were  as  high 
as  30%  or  low  concentrations  (0.4  |ig/l),  and 
CVs  of  li  ss  than  5%  for  higher 
concent  ations. 

For  in  emal  QC  samples  (see  section  3.3.1), 
laborato  ies  should  to  attain  an  overall 
precisio^  near  25%.  For  CDB  samples  with 
concentrations  less  than  2  ^g/I,  a  target 
precisioii  of  40%  is  reasonable,  while 
precisiots  of  20%  should  be  achievable  for 
concent  ations  greater  than  2  |ig/l.  Although 
these  va  ues  are  more  strict  than  values 
observe<  in  the  CTQ  interlaboratory  program 
reported  by  Webber  (1988),  they  are  within 
the  achii  vable  limits  reported  by  Stoeppler 
and  Brai  dt  (1980). 

5.1.7.3    Quality  Assurance/Quality  Control 

Comra  ercial  laboratories  providing 
measure  nent  of  CDB  should  adopt  an 
internal  [}A/QC  program  that  incorporates 
the  folio  ving  components:  Strict  adherence 
to  the  sa  ected  method,  including  all 
calibratii  )n  requirements;  regular 
incorpoi  Jtion  of  QC  samples  during  actual 
runs;  a  p  rotocol  for  corrective  actions,  and 
documentation  of  these  actions;  and, 
participation  in  an  interlalwratory 
proficieiicy  program  Note  that  the 
nonman^atory  QA/QC  program  presented  in 
Attachment  1  is  based  on  the  Stoeppler  and 
Brandt  nfethod  for  CDB  analysis.  Should  an 
altematel  method  be  adopted,  the  laboratory 
should  (levelop  a  QA/QC  program  satisfying 
the  provisions  of  Section  3.3.1. 

5.2    Me|suring  Cadmium  in  Urine  (CDU) 

As  in  4ie  case  of  CDB  measurement, 
determination  of  CDU  requires  strict 
analytical  discipline  regarding  collection  and 
handling  of  samples.  Because  cadmium  is 
both  ubiquitous  in  the  environment  and 
employed  widely  in  coloring  agents  for 
industrial  products  that  may  be  used  during 
sample  ODllection.  preparation  and  analysis, 
care  should  be  exercised  to  ensure  that 
samples  are  not  contaminated  during  the 
sampling  procedure. 


,  proper 


Methods  for  CDU  determination  share 
many  of  the  same  features  as  those  employed 
for  the  determination  of  CDB.  Thus,  changes 
and  improvements  to  methods  for  measuring 
CDU  over  the  past  40  years  parallel  those 
used  to  monitor  CDB.  The  direction  of 
development  has  largely  been  toward  the 
simplification  of  sample  preparation 
techniques  made  possible  because  of 
improvements  in  analytic  techniques. 

5.2.1     Units  of  CDU  Measurement 

Procedures  adopted  for  reporting  CDU 
concentrations  are  not  uniform.  In  fact,  the 
situation  for  reporting  CDU  is  more 
complicated  than  for  CDB,  where 
concentrations  are  normalized  against  a  unit 
volume  of  whole  blood. 

Concentrations  of  solutes  in  urine  vary 
with  several  biological  factors  (including  the 
time  since  last  voiding  and  the  volume  of 
liquid  consumed  over  the  last  few  hours);  as 
a  result,  solute  concentrations  should  be 
normalized  against  another  characteristic  of 
urine  that  represents  changes  in  solute 
concentrations.  The  2  most  common 
techniques  are  either  to  standardize  solute 
concentrations  against  the  concentration  of 
creatinine,  or  to  standardize  solute 
concentrations  against  the  specific  gravity  of 
the  urine.  Thus.  CDU  concentrations  have 
been  reported  in  the  literature  as 
"uncorrected"  concentrations  of  cadmium 
per  volimne  of  urine  (i.e.,  |ig  Cd/1  urine), 
"corrected"  concentrations  of  cadmium  per 
volume  of  urine  at  a  standard  specific  gravity 
(i.e.,  ^g  Cd/1  urine  at  a  specific  gravity  of 
1.020),  or  "corrected"  mass  concentration  per 
unit  mass  of  creatinine  (i.e.,  ^g  Cd/g 
creatinine).  (CDU  concentrations  [whether 
uncorrected  or  corrected  for  specific  gravity, 
or  normalized  to  creatinine)  occasionally  are 
reported  in  nanomoles  [i.e.,  nmoles]  of 
cadmium  per  unit  mass  or  volume.  In  this 
protocol,  these  values  are  converted  to  ^g  of 
cadmium  per  unit  mass  or  volume  using  89 
nmoles  of  cadmium=10  ^g.] 

While  it  is  agreed  generally  that  urine 
values  of  analytes  should  be  normalized  for 
reporting  purposes,  some  debate  exists  over 
what  correction  method  should  be  used.  The 
medical  community  has  long  favored 
normalization  based  on  creatinine 
concentration,  a  common  urinary 
constituent.  Creatinine  is  a  normal  product  of 
tissue  catabolism,  is  excreted  at  a  uniform 
rate,  and  the  total  amount  excreted  per  day 
is  constant  on  a  day-to-day  basis  (NIOSH 
1984b).  While  this  correction  method  is 
accepted  widely  in  Europe,  and  within  some 
occupational  health  circles,  Kowals  (1983) 
argues  that  the  use  of  specific  gravity  (i.e., 
total  solids  per  unit  volume)  is  more 
straightforward  and  practical  (than 
creatinine]  in  adjusting  CDU  values  for 
populations  that  vary  by  age  or  gender. 

Kowals  (1983)  found  that  urinary 
creatinine  (CRTU)  is  lower  in  females  than 
males,  and  also  varies  with  age.  Creatinine 
excretion  is  highest  in  younger  males  (20-30 
years  old),  decreases  at  middle  age  (50-60 
years),  and  may  rise  slightly  in  later  years. 
Thus,  cadmium  concentrations  may  be 
underestimated  for  some  workers  with  high 
CRTU  levels. 

Within  a  single  void  urine  collection,  urine 
concentration  of  any  analyte  will  be  a^cted 
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by  recent  consumption  of  large  volumes  of 
liquids,  and  by  heavy  physical  labor  in  hot 
environments.  The  absolute  amount  of 
anal)rte  excreted  may  be  identical,  but 
concentrations  will  vary  widely  to  that  urine 
must  be  corrected  for  specific  gravity  (i.e.,  to 
normalize  concentrations  to  the  quantity  of 
total  solute)  using  a  fixed  value  (e.g.,  1.020 
or  1.024).  However,  since  heavy-metal 
exposure  may  increase  urinary  protein 
excretion,  there  is  a  tendency  to 
underestimate  cadmium  concentrations  in 
samples  with  high  specific  gravities  when 
specific-gravity  corrections  are  applied. 

Despite  some  shortcomings,  reporting 
solute  concentrations  as  a  function  of 
creatinine  concentration  is  accepted 
generally;  OSHA  therefore  recommends  that 
CDU  levels  be  reported  as  the  mass  of 
cadmium  per  unit  mass  of  creatinine  (|i£/g 
CTRU). 

Reporting  CDU  as  ng/g  CRTU  requires  an 
additional  analytical  process  beyond  the 
analysis  of  cadmium:  Samples  must  be 
analyzed  independently  for  creatinine  so  that 
results  may  be  reported  as  the  ratio  of 
cadmium  to  creatinine  concentrations  found 
in  the  urine  sample.  Consequently,  the 
overall  quality  of  the  analysis  depends  on  the 
combined  performance  by  a  laboratory  on 
these  2  determinations.  The  analysis  used  for 
CDU  determinations  is  addressed  below  in 
terms  of  ^g  Cd/l,  with  analysis  of  creatinine 
addressed  separately.  Techniques  for 
assessing  creatinine  are  discussed  in  Section 
5.4. 

Techniques  for  deriving  cadmium  as  a  ratio 
of  CRTU,  and  the  confidence  limits  for 
independent  measurements  of  cadmiimi  and 
CRTU,  are  provided  in  Section  3.3.3. 

5.2.2  Analytical  Techniques  Used  to 
Monitor  CDU 

Analytical  techniques  used  for  CDU 
determinations  are  similar  to  those  employed 
for  CDB  determinations:  these  techniques  are 
summarized  in  Table  3.  As  with  CDB 
monitoring,  the  technique  most  suitable  for 
CDU  determinations  is  atomic  absorption 
spectroscopy  (AAS).  AAS  methods  used  for 
CDU  determinations  typically  employ  a 
graphite  furnace,  with  background  correction 
made  using  either  the  deuterium-lamp  or 
Zeeman  techniques;  Section  5.1.1  provides  a 
detailed  description  of  AAS  methods. 

5.2.3  Methods  Developed  for  CDU 
Determinations 

Princi  (1947),  Smith  et  al.  (1955),  Smith 
and  Kench  (1957),  and  Tsuchiya  (1967)  used 
colorimetric  procedures  similar  to  those 
described  in  the  CDS  section  above  to 
estimate  CDU  concentrations.  In  these 
methods,  urine  (50  ml]  is  reduced  to  dryness 
by  heating  in  a  sand  bath  and  digested  (wet 
ashed]  with  mineral  acids.  Cadmium  then  is 
complexed  with  dithiazone,  extracted  with 
chloroform  and  quantified  by 
spectrophotomefry.  These  early  studies 
typically  report  reagent  blank  values 
equivalent  to  0.3  ^gCd/1,  and  CDU 
concentrations  among  nonex{>osed  control 
groups  at  maximum  levels  of  10  (ig  Cd/1 — 
erroneously  high  values  when  compared  to 
more  recent  surveys  of  cadmium 
concentrations  in  the  general  population. 

By  the  mid-1970s,  most  analytical 
procedures  for  CDU  analysis  used  either  wet 


ashing  (mineral  acid)  or  high  temperatures 
(>400  "Q  to  digest  the  oi^ganic  matrix  of 
urine,  followed  by  cadmium  chelation  with 
APDC  or  DDTC  solutions  and  extraction  with 
MIBK.  The  resulting  aliquots  were  analyzed 
by  flame  or  graphite-furnace  AAS  (Kjellstrom 
1979). 

Improvements  in  control  over  temperature 
parameters  with  electrothermal  heating 
devices  used  in  conjunction  with  flameless 
AAS  techniques,  and  optimization  of 
temperature  programs  for  controlling  the 
drying,  charring,  and  atomization  processes 
in  sample  analyses,  led  to  improved 
analytical  detection  of  diluted  urine  samples 
without  the  need  for  sample  digestion  or 
ashing.  Roels  et  al.  (1978)  successfully  used 
a  simple  sample  preparation,  dilution  of  1.0 
ml  aliquots  of  urine  with  0.1  N  HNOa.  to 
achieve  accurate  low-level  determinations  of 
CDU. 

In  the  method  described  by  Pruszkowska  et 
al.  (1983),  which  has  become  the  preferred 
method  for  CDU  analysis,  urine  samples  were 
diluted  at  a  ratio  of  1:5  with  water; 
dianunonium  hydrogenphosphate  in  dilute 
HNO3  was  used  as  a  matrix  modifier.  The 
matrix  modifier  allows  for  a  higher  charring 
temperature  without  loss  of  cadmium 
through  volatilization  during  pre- 
atomization.  This  procedure  also  employs  a 
stabilized  temperature  platform  in  a  graphite 
furnace,  while  nonspecific  background 
absorbtion  is  corrected  using  the  Zeeman 
technique.  This  method  allows  for  an 
absolute  detection  limit  of  approximately 
0.04  \ig  Cd/1  urine. 

5.2.4  Sample  Collection  and  Handling 

Sample  collection  procedures  for  CDU  may 
contribute  to  variability  observed  among 
CDU  measurements.  Sources  of  variation 
attendant  to  sampling  include  time-of-day, 
the  interval  since  ingestion  of  liquids,  and 
the  introduction  of  external  contamination 
during  the  collection  process.  Therefore,  to 
minimize  contributions  from  these  variables, 
strict  adherence  to  a  sample-collection 
protocol  is  recommended.  This  a  protocol 
should  include  provisions  for  nonnalizing 
the  conditions  under  which  urine  is 
collected.  Every  effort  also  should  be  made 
to  collect  samples  during  the  same  time  of 
day. 

Collection  of  urine  samples  from  an 
industrial  work  force  for  biological 
monitoring  purposes  usually  is  performed 
using  "spot"  (i.e.,  single-void)  urine  with  the 
pH  of  the  sample  determined  immediately. 
Logistic  and  sample- integrity  problems  arise 
when  efforts  are  made  to  collect  urine  over 
long  periods  (e.g.,  24  hrs).  Unless  single-void 
urines  are  used,  there  are  numerous 
opportunities  for  measurement  error  because 
of  poor  control  over  sample  collection, 
storage  and  environmental  contamination. 

To  minimize  the  interval  during  which 
sample  urine  resides  in  the  bladder,  the 
following  adaption  to  the  "spot"  collection 
procedure  is  recommended:  The  bladder 
should  first  be  emptied,  and  then  a  large 
glass  of  water  should  be  consumed;  the 
sample  may  be  collected  within  an  hour  after 
the  water  is  consumed. 

5.2.5  Best  Achievable  Performance 

Performance  using  a  particular  method  for 
CDU  determinations  is  assumed  to  be 


equivalent  to  the  performance  reported  by 
the  research  laboratories  in  whicn  the 
method  was  developed.  Pruszkowska  et  al. 
(1983)  report  a  detection  limit  of  0.04  ^g/l 
CDU,  with  a  CV  of  <4%  bet%»een  0-5  »ig/l. 
The  CDC  reports  a  minimum  CDU  detection 
limit  of  0.07  (ig/1  using  a  modified  method 
based  on  Pruszkowska  et  al.  (1983).  No  CV 
is  stated  in  this  protocol;  the  protocol 
contains  only  rqection  criteria  for  internal 
QC  parameters  used  during  accuracy 
determinations  with  known  standards 
(Attachment  8  of  exhibit  106  of  OSHA  docket 
H057A).  Stoeppler  and  Brandt  (1980)  report 
a  CDU  detection  limit  of  0.2  jig/1  for  their 
methodology. 

5.2.6    General  Method  Performance 

For  any  particular  method,  the  expected 
initial  performance  from  commercial 
laboratories  may  be  somewhat  lower  than 
that  reported  by  the  research  laboratory  in 
which  the  method  was  developed.  With 
participation  in  appropriate  proficiency 
programs,  and  use  of  a  proper  in-house  QA/ 
QC  program  incorporating  provisions  for 
regular  corrective  actions,  the  performance  of 
commercial  laboratories  may  be  expected  to 
improve  and  approach  that  reported  by  a 
research  lal)oratories.  The  results  reported  for 
existing  proficiency  programs  serve  to 
spe{:ify  the  initial  level  of  performance  that 
likely  can  be  expected  from  commercial 
laboratories  offering  analysis  using  a 
particular  method. 

Weber  (1988)  reports  on  the  results  of  the 
CTQ  proficiency  program,  which  includes 
CDU  results  for  laboratories  participating  in 
the  program.  Results  indicate  that  after 
receiving  60  samples  (i.e.,  after  participating 
in  the  program  for  approximately  3  years), 
approximately  80%  of  the  participating 
laboratories  report  CDU  results  ranging 
between  ±2  ng/1  or  15%  of  the  consensus 
mean,  whichever  is  greater.  On  any  single 
sample  of  the  last  15  samples,  the  proportion 
of  laboratories  falling  within  the  specified 
range  is  between  75  and  95%,  except  for  a 
single  test  for  which  only  60%  of  the 
laboratories  reported  acceptable  results.  For 
each  of  the  last  15  samples,  approximately 
60%  of  the  laboratories  reported  results 
within  ±1  ^^g  or  15%  of  the  mean,  whichever 
is  greater.  The  range  of  concentrations 
included  in  this  set  of  samples  was  not 
reported. 

Another  report  from  the  CTQ  (1991) 
summarizes  preliminary  CDU  results  from 
their  1991  interlaboratory  program. 
According  to  the  report,  for  3  CDU  samples 
with  values  of  9.0, 16.8, 31.5  )ig/l,  acceptable 
results  (target  ±2  ^g/1  or  15%  of  the 
consensus  mean,  whichever  is  greater)  were 
achieved  by  only  44-52%  of  the  34 
laboratories  participating  in  the  CDU 
program.  The  overall  CVs  for  these  3  CDU 
samples  among  the  34  participating    ' 
laboratories  were  31%,  25%,  and  49%, 
respectively.  The  reason  for  this  poor 
performance  has  not  been  determined. 

A  more  recent  report  frtmi  the  CTQ  (Weber 
private  communication)  indicates  that  36% 
of  the  laboratories  in  the  program  have  been 
able  to  achieve  the  target  of  ±1  |ig/l  or  15% 
for  more  than  75%  of  the  camples  analyzed 
over  the  last  5  yaan,  while  45%  of 
participating  laboratoila*  achieved  a  target  rf 
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±2  ng/1  or  15%  for  more  than  75%  of  the 
samples  analyzed  over  the  same  period. 

Note  that  results  reported  in  the 
interlaboratory  programs  are  in  tenns  of  ^g 
Cd/1  of  urine,  unadjusted  for  creatinine.  The 
performance  indicated,  therefore,  is  a 
measure  of  the  performance  of  the  cadmium 
portion  of  the  analyses,  and  does  not  include 
variation  that  may  be  introduced  during  the 
analysis  of  CTTU. 

5.2.7    Observed  CDU  Concentrations 

Prior  to  the  onset  of  renal  dysfunction, 
CDU  concentrations  provide  a  general 
indication  of  the  exposure  history  (i.e.,  body 
burden)(se€  Section  4.3).  Once  renal 
dysfunction  occurs.  CDU  levels  appear  to 
increase  and  are  no  longer  indicative  solely 
of  cadmium  body  burden  (Friberg  and 
Elinder  1988). 

5.2.7.1    Range  of  CDU  Concentrations 
Observed  Among  Unexposed  Samples 

Surveys  of  CDU  concentrations  in  the 
general  population  were  first  reported  from 

Table  6— Urine  Cadmium  Concentrations  ih 
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ive  studies  among  industrial 
(i.e.,  Japan,  U.S.  and  Sweden] 
in  the  mid-1970s.  In  summarizing 
,  Kjellstrom  (1979)  reported  that 
concentrations  among  Dallas,  Texas 
range:  <9-59  years;  smokers  and 
varied  from  0.11-1.12  ng/l 
for  creatinine  or  specific 
These  CDU  concentrations  are 
between  population  values 
Sweden  (range:  0.11-0.80  jig/l)  and 
t^nge:  0.14-2.32  ^g/1). 
and  Zirkes  (1983)  reported  CDU 
for  almost  1,000  samples 
during  1978-79  from  the  general 
population  (i.e.,  nine  states;  both 
ages  20-74  years).  They  report  that 
cohcentrations  are  lognormally 

";  low  levels  predominated,  but  a 
proportion  of  the  population  exhibited 
These  investigators  transformed 
concentrations  values,  and  reported 
data  3  different  ways:  |xg/l  urine 
>ig/l  (specific  gravity  adjusted 
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THE  U.S.  Adult  Population: 
^  'ALUES  By  Age  and  Sex  i 


Sex: 


Age: 


Male  (n=484) 

Female  (n=498) 


20-29  (n=222) 
30-39  (n=141) 
,40-49  (n=1 42) 
50-59  (n=1 17) 
60-69  (n=272) 


I  From  Kowal  and  Zirkes  1983. 

3  SC-adjusted  is  adjusted  for  specific  gravity. 

Table  7— Urine  Cadmium  Concentrations 

OF 


Range  of  concentratior  > 


<0.5  

0.6-1.0  .... 
1.1-1.5  .... 
1.6-2.0  .... 
2.1-3.0  .... 
3.1-4.0  .... 
4.1-5.0  .... 
5.1-10.0  .. 
10.0-20.0 


>  Source:  Kowal  and  Zirkes  (1983). 


The  data  in  the  Table  6  indicate  the 
geometric  mean  of  CDU  levels  observed 
among  the  general  population  is  0.52  ^lg  Cd/ 
1  urine  (unadjusted),  with  a  geometric 
standard  deviation  of  3.0.  Normalized  for 
creatinine,  the  geometric  mean  for  the 
population  is  0.66  ng/g  CRTU,  with  a 
geometric  standard  deviation  of  2.7.  Table  7 
provides  the  distributions  of  CDU 
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to  1.020),  and  jig/g  CRTU.  These  data  are 
summarized  in  Tables  6  and  7. 

Based  on  further  statistical  examination  of 
these  data,  including  the  lifestyle 
characteristics  of  this  group,  Kowal  (1988) 
suggested  increased  cadmium  absorption 
(i.e.,  body  burden)  was  correlated  with  low 
dietary  intakes  of  calcium  arid  iron,  as  well 
as  cigarette  smoking. 

CDU  levels  presented  in  Table  6  are 
adjusted  for  age  and  gender.  Results  suggest 
that  CDU  levels  may  be  slightly  different 
among  men  and  women  (i.e..  higher  among 
men  when  values  are  unadjusted,  but  lower 
among  men  when  the  values  are  adjusted,  for 
specific  gravity  or  CRTU).  Mean  differences 
among  men  and  women  are  small  compared 
to  the  standard  deviations,  and  therefore  may 
not  be  significant.  Levels  of  CDU  also  appear 
to  increase  with  age.  The  data  in  Table  6 
suggest  as  well  that  reporting  CDU  levels 
adjusted  for  specific  gravity  or  as  a  function 
of  CRTU  results  in  reduced  variability. 

Normal  and  Concentration-Adjusted 


Geometric  means  (and  geometric  standard  devi- 
ations) 


Unadjusted 

(ng/i) 


0.55  (2.9) 
0.49  (3.0) 

0.32  (3.0) 
0.46  (3.2) 
0.50  (3.0) 
0.61  (2.9) 
0.76  (2.6) 


SG-adjusted  2 
(tig/l  at  1.020) 


0.73  (2.6) 
0.86  (2.7) 

0.43  (2.7) 
0.70  (2.8) 
0.81  (2.6) 
0.99  (2.4) 
1.16(2.3) 


Creatine-ad- 
justed  inglg) 


0.55  (2.7) 
0.78  (2.7) 

0.32  (2.7) 
0.54  (2.7) 
0.70  (2.7) 
0.90  (2.3) 
1.03(2.3) 


I  ^  THE  U.S.  ADULT  Population: 
Jrinary  Cadmium  (N=982)  > 

[In  percentage] 


Cumulative  Frequency  Distribution 


Unadjusted 

(i«g/i) 


43.9 
71.7 
84.4 
91.3 
97.3 
98.8 
99.4 
99.6 
99.8 


SG-adjusted 
(ng/1  at  1.020) 


28.0 
56.4 
74.9 
84.7 
94.4 
97.4 
98.2 
99.4 
99.6 


Creatine-ad- 
justed  (ng/g) 


35.8 
65.6 
81.4 
88.9 
95.8 
97.2 
97.9 
99.3 
99.6 


concentiations  for  the  general  population 
studied  }y  Kowal  and  Zirkes.  The  data  in  this 
table  in<  icate  that  95%  of  the  CDU  levels 
observe!  among  those  not  occupationally 
exposedjto  cadmium  are  below  3  ng/g  CRTU. 


5.2.7.2    Range  of  CDU  Concentrations 
Observed  Among  Exposed  Workers  ■ 

Table  8  is  a  summary  of  results  from 
available  studies  of  CDU  c  oncentrations 
observed  among  cadmium-exposed  workers. 
In  this  table,  arithmetic  and/or  geometric 
means  and  standard  deviations  are  provided 
if  reported  in  the$e  studies.  The  absolute 
range  for  the  data  in  each  study,  or  the  95% 


Federal  Regigter  /  Vol.  59.  No.  1  /  Monday,  January  3,  1994  /  Rules  and  Regulations 


197 


confidence  interval  around  the  mean  of  each 
study,  also  are  provided  when  reported.  The 
lower  and  upper  95th  percentile  of  the 
distribution  are  presented  for  each  study  in 


which  a  mean  and  oorresponding  standard 
deviation  were  reported.  Table  8  also 
provides  estimates  of  the  years  of  exposure, 
and  the  levels  of  exposure,  to  cadmium  in  the 


work  place  if  reported  in  these  studies. 
Concentrations  reported  in  this  table  are  in 
Mg/g  CRTU,  imless  otherwise  stated. 
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DaU  in  Table  8  from  Lauwerys  el  al.  (1976) 
and  Ellis  et  al.  (1983)  indicate  that  CDU 
concentrations  are  higher  among  those 
exhibiting  kidney  lesions  or  dysfunction  than 
among  those  lacking  these  symptoms.  Data 
from  the  study  by  Roels  et  al.  (1982)  indicate 
that  CDU  levels  decrease  among  workers 
removed  from  occupational  exposure  to 
cadmium  in  comparison  to  workers 
experiencing  ongoing  exposure.  In  both 
cases,  however,  the  distinction  between  the 
2  groups  is  not  as  clear  as  with  CDB;  there 
is  more  overlap  in  CDU  levels  observed 
among  each  of  the  paired  papulations  than  is 
true  for  corresponding  CDB  levels.  As  with 
CDS  levels,  the  data  in  Table  8  suggest 
increased  CDU  concentrations  among 
workers  who  experienced  increased  overall 
exposure. 

Although  a  few  occupationally-exposed 
workers  in  the  studies  presented  in  Table  8 
exhibit  CDU  levels  below  3  ng/g  CRTU,  most 
of  those  workers  exposed  to  cadhnium  levels 
in  excess  of  the  PEL  defined  in  the  fmal 
cadmium  rule  exhibit  CDU  levels  above  3  |ig/ 
g  CRTU;  this  level  represents  the  upper  95th 
percentile  of  the  CDU  distribution  observed 
among  those  who  are  not  occupationall> 
exposed  to  cadmium  (Table  7). 

The  mean  CDU  levels  reported  in  Table  8 
among  occupationally-exposed  groups 
studied  (except  2)  exceed  3  ^gCRTU. 
Correspondingly,  the  level  of  exposure 
reported  in  these  studies  (with  1  exception) 
are  significantly  higher  than  what  workers 
will  experience  under  the  final  cadmium 
rule.  The  2  exceptions  are  &t>m  the  studies 
by  Mueller  et  al.  (1989)  and  Kawada  et  al. 
(1990):  these  studies  indicate  that  workers 
exposed  to  cadmium  during  pigment 
manufacture  do  not  exhibit  CDU  levels  as 
high  as  those  levels  observed  among  workers 
exposed  to  cadmium  in  other  occupations. 
Exposure  levels,  however,  were  lower  in  the 
pigment  manufacturing  plants  studied. 
Significantly,  workers  removed  from 
occupational  cadmium  exposure  for  an 
average  of  4  years  still  exhibited  CDU  levels 
in  excess  of  3  ng/g  CRTU  (Roels  et  al.  1982). 
In  the  single-exception  study  with  a  reported 
level  of  cadmium  exposure  lower  than  levels 
proposed  in  the  final  rule  (i.e.,  the  study  of 
a  pigment  manufacturing  plant  by  Kawada  et 
al.  1990),  most  of  the  workers  exhibited  CDU 
levels  less  than  3  ^g/g  CRTU  (i.e.,  the  mean 
value  was  only  1.3  jig/g  CRTU).  CDU  levels 
among  workers  with  such  limited  cadmium 
exposure  are  expected  to  be  significantly 
lower  than  levels  of  other  stu(Ues  reported  on 
Table  8. 

Based  on  the  above  data,  a  CDU  level  of  3 
Hg/g  CRTU  appear  to  represent  a  threshold 
above  which  significant  work  place  exposure 
to  cadmium  occurs  over  the  work  span  of 
those  being  monitored.  Note  that  this 
threshold  is  not  as  distinct  as  the 
corresponding  threshold  described  for  CDB. 
In  general,  the  variability  associated  with 
CDU  measiirements  among  exposed  workers 
appears  to  be  higher  than  the  variability 
associated  with  CDB  measurements  among 
similar  workers. 

5.2.8    Conclusions  and  Recommendations 
for  CDU 

The  above  evaluation  supports  the 
following  racommsndations  far  •  CDU 


proficiency  program.  These 
recommendations  address  only  sampling  and 
analysis  procedures  for  CDU  determinations 
specifically,  which  are  to  be  reported  as  an 
unadjusted  ^  Cd/1  urine.  Normalizing  this 
result  to  creatinine  requires  a  second  analysis 
for  CRTU  so  that  the  ratio  of  the  2 
measurements  can  be  obtained.  Creatinine 
analysis  is  addressed  in  Section  5.4.  Formal 
procedures  for  combining  the  2 
measurements  to  derive  a  value  and  a 
confidence  limit  for  CDU  in  (ig/g  CRTU  are 
provided  in  Section  3.3.3. 

5.2.8.1  Recommended  Method 

The  method  of  Pruszkowska  et  al.  (1983) 
should  be  adopted  for  CDU  analysis.  This 
method  is  recommended  because  it  is  simple, 
straightforward  and  reliable  (i.e.,  small 
variations  in  experimental  conditions  do  not 
affect  the  analytical  results). 

A  synopsis  of  the  methods  used  by 
laboratories  to  determine  CDU  under  the 
interlaboratory  program  administered  by  the 
CTQ  (1991)  indicates  that  more  than  78%  (24 
of  31)  of  the  participating  laboratories  use  a 
di'ution  method  to  prepare  urine  samples  for 
CDU  analysis.  Laboratories  may  adopt 
alternate  methods,  but  it  is  the  responsibility 
of  the  laboratory  to  demonstrate  that  the 
alternate  methods  provide  results  of 
comparable  quality  to  the  Pruszkowska 
method. 

5.2.8.2  Data  Quality  Objectives 

The  following  data  quality  objectives 
should  facilitate  interpretation  of  analytical 
results,  and  are  achievable  based  on  the 
above  evaluation.  • 

Limit  of  Detection.  A  level  of  OS  jig/1  (i.«., 
corresponding  to  a  detection  limit  of  0.5  )ig/ 
g  CRTU,  assuming  1  g  CRT/1  urine)  should 
be  achievable.  Pruszkowska  et  al.  (1983) 
achieved  a  limit  of  detection  of  0.04  fig/1  for 
CDU  based  on  the  slope  the  the  curve  for 
their  working  standards  (0.35  pg  Cd/0.0044, 
A  signal=l%  absorbance  using  GF-AAS). 

The  CDC  reports  a  minimum  detection 
limit  for  CDU  of  0.07  ^g/1  using  a  modified 
Pruszkowska  method.  This  limit  of  detection 
was  defined  as  3  times  the  standard  deviation 
calculated  bom  10  repeated  measurements  of 
a  "low  level"  CDU  test  sample  (Attachment 
8  of  exhibit  106  of  OSHA  docket  H057A). 

Stoeppler  and  Brandt  (1980)  rei>ort  a  limit 
of  detection  for  CDU  of  0.2  ^g/l  using  an 
aqueous  dilution  (1:2)  of  the  urine  samples. 

Accuracy.  A  recent  report  from  the  CTQ 
(Weber,  private  communication)  indicates 
that  36%  of  the  laboratories  in  the  program 
achieve  the  target  of  ±1  ^g/l  or  15%  for  more 
than  75%  of  the  samples  analyzed  over  the 
last  5  years,  while  45%  of  participating 
laboratories  achieve  a  target  of  12  ^g/1  or  15% 
for  more  than  75%  of  the  samples  analyzed 
over  the  same  period.  With  time  and  a  strong 
incentive  for  improvement,  it  is  expected  that 
the  proportion  of  laboratories  successfully 
achieving  the  stricter  level  of  acairacy 
should  increase.  It  should  be  noted,  however, 
these  indices  of  performance  do  not  include 
variations  resulting  from  the  ancillary 
measurement  of  CRTU  (which  is 
recommended  for  the  proi>er  recording  of 
results).  The  low  cadmium  levels  expected  to 
be  measured  indicate  that  the  analysis  of 
creatinine  will  contribute  relatively  little  to 


the  overall  variability  observed  among 
creatinine-normalized  CDU  levels  (see 
Section  5.4).  The  initial  target  value  for 
reporting  CDU  imder  this  program,  therefore, 
is  set  at  ±1  Mg/g  CRTU  or  15%  (whichever  is 
greater). 

Precision.  For  internal  QC  samples  (which 
are  recommended  as  part  of  an  internal  QA/ 
QC  program,  Section  3.3.1),  laboratories 
should  attain  an  overall  precision  of  25%. 
For  CDB  samples  with  concentrations  less 
than  2  ^g/l,  a  target  precision  of  40%  is 
acceptable,  while  precisions  of  20%  should 
be  achievable  for  CDU  concentrations  greater 
than  2  jig/1.  Although  these  values  are  more 
stringent  than  those  observed  in  the  CTQ 
interlaboratory  program  reported  by  Webber 
(1988),  they  are  well  within  limits  expected 
to  be  achievable  for  the  method  as  reported 
by  Stoeppler  and  Brandt  (1980). 

5.2.8.3    Quality  Assurance/Quality  Control 

Commercial  laboratories  providing  CDU 
determinations  should  adopt  an  internal  QA/ 
QC  program  that  incorporates  the  following 
components:  Strict  adherence  to  the  selected 
method,  including  calibration  requirements; 
regular  incorporation  of  QC  samples  during 
actual  runs;  a  protocol  for  corrective  actions, 
and  documentation  of  such  actions;  and, 
participation  in  an  interlaboratory 
proficiency  program.  Note  that  the 
nonmandatory  program  presented  in 
Attachment  1  as  an  example  of  an  acceptable 
QA/QC  program,  is  based  on  using  the 
Pruszkowska  method  for  CDU  analysis. 
Should  an  alternate  method  be  adopted  by  a 
laboratory,  the  laboratory  should  develop  a 
QA/QC  program  equivalent  to  the 
nonmandatory  program,  and  which  satisfies 
the  provisions  of  Section  3.3.1. 

5.3    Monitoring  P-2-Microglobulin  in  Urine 
(B2MU). 

As  indicated  in  Section  4.3,  B2MU  appears 
to  be  the  best  of  several  small  proteins  that 
may  be  monitored  as  early  indicators  of 
cachnium-induced  renal  damage.  Several 
analytic  techniques  are  available  for 
measuring  B2M. 

5.3.1    Units  of  B2MU  Measurement 

Procedures  adopted  for  reporting  B2MU 
levels  are  not  uniform.  In  these  guidelines, 
OSHA  recommends  that  B2MU  levels  be 
reported  as  ng/g  CRTU,  similar  to  reporting 
CDU  concentrations.  Reporting  B2MU 
normalized  to  the  concentration  of  CRTU 
requires  an  additional  analytical  process 
beyond  the  analysis  of  B2M:  Independent 
analysis  for  creatinine  so  that  results  may  be 
reported  as  a  ratio  of  the  B2M  and  creatinine 
concentrations  found  in  the  urine  sample. 
Consequently,  the  overall  quality  of  the 
analysis  depends  on  the  combined 
performance  on  these  2  analyses.  The 
analysis  used  for  B2MU  determinations  is 
described  in  terms  of  )ig  B2M/1  urine,  with 
analysis  of  creatinine  addressed  separately. 
Techniques  used  to  measure  creatinine  are 
provided  in  Section  5.4.  Note  that  Section 
3.3.3  provides  techniques  for  deriving  the 
value  of  B2M  as  function  of  CRTU,  and  the 
confidence  limits  for  independent 
measurements  of  B2M  and  CRTU. 
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5.3.2    Analytical  Techniques  Used  to 
Monitor  B2MU 

One  of  the  earliest  tests  used  to  measure 
B2MU  was  the  radial  immunodiffusion 
technique.  This  technique  is  a  simple  and 
specific  method  for  identification  and 
quantitation  of  a  number  of  proteins  found  in 
human  serum  and  other  body  fluids  when 
the  protein  is  not  readily  differentiated  by 
standard  electrophoretic  procedures.  A 
quantitative  relationship  exists  between  the 
concentration  of  a  protein  deposited  in  a  well 
that  is  cut  into  a  thin  agarose  layer  containing 
the  corresponding  monospecific  antiserum, 
and  the  distance  that  the  resultant  complex 
diffuses.  The  wells  are  filled  with  an 
unknown  serum  and  the  standard  (or 
control),  and  incubated  in  a  moist 
environment  at  room  temperature.  After  the 
optimal  point  of  diffusion  has  been  reached, 
the  diameters  of  the  resulting  precipition 
rings  are  measured.  The  diameter  of  a  ring  is 
related  to  the  concentration  of  the  constituent 
substance.  For  B2MU  determinations 
required  in  the  medical  monitoring  program, 
this  method  requires  a  process  that  may  be 
insufficient  to  concentrate  the  protein  to 
levels  that  are  required  for  detection. 

Radioimmunoassay  (RIA)  techniques  are 
used  widely  in  immunologic  assays  to 
measure  the  concentration  of  antigen  or 
antibody  in  body-fluid  samples.  RIA 
procedures  are  based  on  competitive-binding 
techniques.  If  antigen  concentration  is  being 
measured,  the  principle  underlying  the 
procedure  is  that  radioactive-labeled  antigen 
competes  with  the  sample's  unlabeled 
antigen  for  binding  sites  on  a  known  amount 
of  immobile  antibody.  When  these  3 
components  are  present  in  the  system,  an 
equilibrium  exists.  This  equilibrium  it 
followed  by  a  separation  of  the  free  and 
bound  forms  of  the  antigen.  Either  free  or 
bound  radioactive-labeled  antigen  can  be 
assessed  to  determine  the  amount  of  antigen 
in  the  sample.  The  analysis  is  performed  by 
measuring  the  level  of  radiation  emitted 
either  by  the  bound  complex  following 
removal  of  the  solution  containing  the  free 
antigen,  or  by  the  isolated  solution 
containing  the  residual-free  antigen.  The 
main  advantage  of  the  RIA  method  is  the 
extreme  sensitivity  of  detection  for  emitted 
radiation  and  the  corresponding  ability  to 
detect  trace  amounts  of  antigen. 
Additionally,  large  numbers  of  tests  can  be 
performed  rapidly. 

The  enz]mie-linked  immunosorbent  assay 
(ELISAl  techniques  are  similar  to  RIA 
techniques  except  that  nonradioactive  labels 
are  employed.  This  technique  is  safie,  specific 
and  rapid,  and  is  nearly  as  sensitive  as  RIA 
techniques.  An  enzyme-labeled  antigen  is 
used  in  the  immunologic  assay;  the  labeled 
antigen  detects  the  presence  and  quantity  of 
unlabeled  antigen  in  the  sample.  In  a 
representative  EUSA  test,  a  plastic  plate  is 
coated  with  antibody  (e.g.,  antibody  to  B2M). 
The  antibody  reacts  with  antigen  (B2M)  in 
the  urine  and  forms  an  antigen-antibody 
complex  on  the  plate.  A  second  anti-B2M 
antibody  (Le.,  labeled  with  an  enzyme)  is 
added  to  the  mixture  and  forms  an  antibody- 
antigen-antibody  complex.  Enzyme  activity  is 
measured  spectrophotometrically  after  the 
addition  of  a  specific  chromogenic  substrate 
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which  is  act  vated  by  the  bound  enzyme.  The 
results  of  a  t  i^pical  test  are  calculated  by 
comparing  t  le  spectrophotometric  reading  of 
a  serum  sam  pie  to  that  of  a  control  or 
reference  sei  um.  In  general,  these  procedures 
are  faster  an  i  require  less  laboratory  work 
than  other  n  ethods. 

In  a  fluort  scent  ELISA  technique  (such  as 
the  one  emp  eyed  in  the  Pharmacia  Deiphia 
test  for  B2M  ,  the  labeled  enzyme  is  bound 
to  a  strong  f  iiorescent  dye.  In  the  Pharmacia 
Deiphia  test  an  antigen  bound  to  a 
fluorescent  (  ye  competes  with  unlabeled 
antigen  in  tl  e  sample  for  a  predetermined 
amount  of  s  ec'fic,  immobile  antibody.  Once 
equilibrium  is  reached,  the  immobile  phase 
is  removed  I  x>m  the  labeled  antigen  in  the 
sample  solu  ion  and  washed:  an 
enhancemer  t  solution  then  is  added  that 
liberates  the  fluorescent  dye  frT>m  the  bound 
antigen-anti  tody  complex.  The  enhancement 
solution  alsq  contains  a  chelate  that 
complexes  with  the  fluorescent  dye  in 
solution;  this  complex  increases  the 
fluorescent  Properties  of  the  dye  so  that  it  is 
easier  to  deti  ict 

To  determ  me  the  quantity  of  B2M  in  a 
sample  using  the  Pharmacia  Deiphia  test,  the 
intensity  of  fiie  fluorescence  of  the 
enhancemedt  solution  is  measured.  This 
intensity  is  (Iroportional  to  the  concentration 
of  labeled  antigen  that  bound  to  the  inmiobile 
antibody  phase  during  the  initial  competitfon 
with  unlabeled  antigen  frt>m  the  sample. 
Consequently,  the  intensity  of  the 
fluorescence  is  an  inverse  function  of  the 
concentration  of  antigen  (B2M)  in  the 
original  samfole.  The  relationship  between 
the  fluoftscnice  level  and  the  B2M 
concentration  in  the  sample  is  determined 
using  a  serieL  of  graded  standards,  and 
extrapolating  these  standards  to  find  the 
concentration  of  the  unknown  sample. 

5.3.3    Methods  Developed  for  B2MU 
Determinations 

B2MU  usiially  is  measured  by 
radioimmunoassay  (RIA)  or  enzyme-linked 
immunosorbent  assay  (EUSA);  however, 
other  methods  (including  gel  electrophoresis, 
radial  immu|iodiffusion,  and  nephelometric 
assays)  also  |iave  been  described  (Schardun 
and  van  Epps  1987).  RIA  and  ELISA  methods 
are  preferrea  because  they  are  sensitive  at 
concentrations  as  low  as  micrograms  per 
liter,  require  no  concentration  processes,  are 
highly  reliatf  e  and  use  only  a  small  sample 
volume. 

Based  on  i  survey  of  the  literature,  the 
ELISA  technique  is  recommended  for 
monitoring  B2MU.  While  RIAs  provide 
greater  sensiiivity  (typically  about  1  Mg/1, 
Evrin  et  al.  1971),  they  depend  on  the  use  of 
radioisotopes:  use  of  radioisotopes  requires 
adherence  to  rules  and  regulations 
established  by  the  Atomic  Energy 
Commission,  and  necessitates  an  expensive 
radioactivity  counter  for  testing. 
Radioisotopes  also  have  a  relatively  short 
half-life,  which  corresponds  to  a  reduced 
shelf  life,  thereby  increasing  the  cost  and 
complexity  df  testing.  In  contrast.  ELISA 
testing  can  be  performed  on  routine 
laboratory  spectrophotometers,  do  not 
necessitate  adherence  to  additional  rules  and 
regulations  ^veming  the  handling  of 
radioactive  substances,  and  the  test  kits  have 


long  shelf  lives.  Further,  the  range  of 
sensitivity  commonly  achieved  by  the 
recommended  ELISA  test  (i.e.,  the  Pharmacia 
Deiphia  test)  is  approximately  100  (xg/1 
(Pharmacia  1990),  which  is  sufficient  for 
monitoring  B2MU  levels  resulting  &t)m 
cadmium  exposure.  Based  on  the  studies 
listed  in  Table  9  (Section  5.3.7),  the  average 
range  of  B2M  concentrations  among  the 
general,  nonexposed  population  falls 
between  60  and  300  ng'g  CRTU.  Thp  upper 
95th  percentile  of  distributions,  derived  from 
studies  in  Table  9  which  reported  standard 
deviations,  range  between  130  and  1 .140  ng/ 
g  CRTU.  Also,  the  Pharmacia  Deiphia  test 
currently  is  the  most  widely  used  test  for 
"^assessing  B2MU. 

5.3.4  Sample  Collection  and  Handling 

As  with  CDS  or  CDU,  sample  collection 
procedures  are  addressed  primarily  to 
identify  ways  to  minimize  the  degree  of 
variability  introduced  by  sample  collection 
during  medical  monitoring.  It  is  unclear  the 
extent  to  which  sample  collection  contributes 
to  B2MU  variability.  Sources  of  variation 
include  time-of-day  effects,  the  interval  siact^ 
consuming  liquids  and  tne  quantity  of 
liquids  consumed,  and  the  introduction  of 
external  contamination  during  the  collection 
process.  A  special  problem  unique  to  B2M 
sampling  is  the  sensitivity  of  this  protein  to 
degradation  under  acid  conditions  commonly 
found  in  the  bladder.  To  minimize  this 
problem,  strict  adherence  to  a  sampling 
protocol  is  recommended.  The  protocol 
should  include  provisions  for  normalizing 
the  conditions  under  which  the  urine  is 
collected.  Geatly,  it  is  important  to  minimize 
the  interval  urine  spends  in  the  bladder.  It 
also  is  recommended  that  every  effort  be 
made  to  collect  samples  during  the  same  time 
of  day. 

Collection  of  urine  samples  for  biological 
monitoring  usually  Is  performed  using  "spot" 
(i.e.,  single-void)  urine.  Logistics  and  sample 
integrity  become  problems  when  efforts  are 
made  to  collect  urine  over  extended  periods 
(e.g..  24  hrs).  Unless  single-void  urines  are 
used,  numerous  opportunities  exist  for 
measurement  error  because  of  poor  control 
over  sample  collection,  storage  and 
environmental  contamination. 

To  minimize  the  interval  that  sample  urine 
resides  in  the  bladder,  the  following  adaption 
to  the  "spot"  collection  procedure  is 
recommended:  The  bladder  should  be 
emptied  and  then  a  large  glass  of  water 
should  be  consumed:  the  sample  then  should 
be  collected  within  an  hour  after  the  water 
is  consumed. 

5.3.5  Best  Achievable  Performance 
The  best  achievable  performance  is 

assumed  to  be  equivalent  to  the  performance 
reported  by  the  manufacturers  of  the 
Pharmacia  Deiphia  test  kits  (Pharmacia 
1990).  According  to  the  insert  that  comes 
with  these  kiu.  QC  results  should  be  within 
±2  SDs  of  the  mean  for  each  control  sample 
tested;  a  CV  of  less  than  or  equal  to  5.2% 
should  be  maintained.  The  total  CV  reported 
for  test  kits  is  less  than  or  equal  to  7.2%. 

5.3.6  General  Method  Performance 

Unlike  analyses  (or  CDS  and  CDU.  the 
Pharmacia  Deiphia  test  is  standardized  in  ■ 
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commercial  kit  that  controls  for  many 
sources  of  variation.  In  the  absence  of  data 
to  the  contrary,  it  is  assimied  that  the 
achievable  performance  reported  by  the 
manufacturer  of  this  test  kit  will  serve  as  an 
achievable  performance  objective.  The  CTQ 
proficiency  testing  program  for  B2MU 
analysis  is  expected  to  use  the  performance 
parameters  defined  by  the  test  kit 
manufacturer  as  the  basis  of  the  B2MU 
proficiency  testing  program. 

Note  that  results  reported  for  the  test  kit 
are  expressed  in  terms  of  ^g  B2M/1  of  urine, 
and  have  not  been  adju.'ited  for  creatinine. 
The  indicated  performance,  therefore,  is  a 


measure  of  the  parformanca  of  the  B2M 
portion  of  the  analyses  only,  and  does  not 
include  variation  that  may  have  been 
introduced  during  the  analysis  of  creatinine. 
5.3.7    Observed  B2MU  Concentrations 

As  indicated  in  Section  4.3,  the 
concentration  of  B2MU  may  serve  as  an  early 
indicator  of  the  onset  of  kidney  damage 
associated  with  cadmium  exposure. 

5.3.7.1    Range  ofB2MU  Concentrations 
Among  Unexposed  Santples 

Most  of  the  studies  listed  in  Table  9  report 
B2MU  levels  for  those  who  were  not 
occupetionally  exposed  to  cadmium.  Studies 

Table  9— B-2-Microglobuun  Concentrations  Observed  in  Urine  Among 

TO  Cadmium 


noted  in  the  second  column  of  this  ttbla 
(which  contain  the  footnote  "d")  reported 
B2MU  concentrations  among  cadmium- 
exposed  workers  who,  nonetheless,  showed 
no  signs  of  proteinuria.  These  latter  studies 
are  included  in  this  table  because,  as 
indicated  in  Section  4.3,  monitoring  B2MU  is 
intended  to  provide  advanced  warning  of  the 
onset  of  kidney  dysfunction  associated  with 
cadmium  exposure,  rather  than  to  distinguish 
relative  exposure.  This  table,  therefore, 
indicates  the  range  of  B2MU  levels  observed 
among  those  who  had  no  symptoms  of  renal 
dysfunction  (including  cadmium-exposed 
workers  with  none  of  these  symptoms). 

Those  Not  OccuPATiONAav  Exposed 


study  No. 


1 .. 

2.. 
3.. 
4.. 

5.. 

6.. 

7.. 

8.. 

9.. 

10 

11 

12 

13 

14 

15 

16 

17, 

18, 

19. 
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133m<> 
161  fi»  .. 

10  

203  


9  
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1,000« 
87 

10  

59  

O         ••••••■M 

34  „ 
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35"  ..„. 

31 «  
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86  ^gA. 

68.1  iig/grCr' 

71  |ig/gi 

0.073  m9/24h  . 

156  ^LQ/Q  

118|ig/g 

79  (ig/g  ..„ 


67  - 
63  .. 
77'  , 
130 
122 
295 


Geonietric  stand- 
ard deviation 


4.03 
3.11 


1.9  

3.1  m  &  f 


1.1J 


1.4 


Lower  95th  per- 
centile of  distribu- 
tion* 


12 
23 


^o^^Qn 

<10^g/grCrk 
7»  


130 


170 


Upper  95th  per- 
centile of  dtstribu- 
tiont 


1,140  iig/gc 
040)i(^c  ... 


250  >ig/L 

320  iiglgr  Or* 
200"  


180 


400  )ig/gr  Crk 


510 


Reference 


Ishizaki  et  al.  1989. 
Ishizaki  et  al.  1989. 
Ellis  et  al.  1983. 
Stewart  and  Hughes 

1981. 
Chia  et  al.  1989. 
KjellstTom  at  ai.  1977. 
Kowal  1983. 
Buchet  et  al.  1980. 
Evrin  et  al.  1971. 
Mason  at  al.  1988. 
Iwaoatal.  1960. 
Wlbowoetal.  1982. 
Fatcketal.  1983. 
RoelsetaJ.  1991. 
Reels  etal.  1991. 
Miksche  et  al.  1981. 
Kawadaetal  1989. 
Kawada  etal.  1989. 
Thun  et  al.  1989. 


a— Based  on  an  assumed  lognormal  distribution 

b— m  »  males,  f » females  ^ 

d^SoMd^OTiSout  woteJnl^^       *^'  *^'^  P0P"«a«to"  »8^  50-69;  5^1%  2  70  years  of  age:  vakm  reported  m  study 

•-<4^tonurfe8,  484  males 

t— Craatmme-adjustad:  ntaies  -  68.1  fuala  Cr.  females  ■  64.3  tutfa  Or 

»>-Reported  In  the  study  * 

I— Anthmetic  mean 

i— Geometnc  standard  error 

k— Upper  95%  tolerance  Umits:  for  Faick  this  is  t>ased  on  the  24  hour  urine  sample 

f>— Controls 

p— Exposed  synthetic  resin  and  pigment  worVers  without  proteinuria;  Cadmium  m  urine  levels  up  to  10  tig^  Cr 


To  the  extent  possible,  the  studies  listed  In 
Table  9  provide  geometric  means  and 
geometric  standard  deviations  for 
measurements  among  the  groups  defined  in 
each  study.  For  studies  reporting  a  geometric 
standard  deviation  along  %vith  a  mean,  the 
lower  and  upper  95th  percentile  for  these 
distributions  were  derived  and  reported  in 
the  table. 

The  data  provided  bom  15  of  the  19 
studies  listed  in  T%ble  9  Indicate  that  the 
geometric  mean  concentration  of  B2M 
observed  among  those  who  were  not 
occupetionally  exposed  to  cadmium  is  70- 
170  |ig/g  CRTU.  Data  from  the  4  remaining 
studies  indicate  that  exposed  workers  who 
exhibit  no  signs  of  proteinuria  show  mean 
B2MU  levels  of  60-300  ng/g  CRTU.  B2MU 
values  in  the  study  by  Tliun  et  aL  (1989), 


however,  appear  high  in  comparison  to  the 
other  3  studies.  If  this  study  is  removed. 
B2MU  levels  for  those  who  are  not 
occupationally  exposed  to  cadmium  are 
similar  to  B2MU  levels  found  among 
cadmium-exposed  workers  who  exhibit  no 
signs  of  kidney  dysfunction.  Although  the 
mean  Is  high  in  the  study  by  Thun  et  al..  the 
range  of  measurements  reported  in  this  study 
is  within  the  ranges  reported  for  the  other 
studies. 

Determining  a  reasonable  upper  limit  from 
the  range  of  B2M  concentrations  observed 
among  those  who  do  not  exhibit  signs  of 
proteinuria  is  problematic.  Elevated  B2MU 
levels  are  among  the  signs  used  to  define  the 
onset  of  kidney  dysfunction.  Without  access 
to  the  raw  data  frxim  the  studies  listed  in 
Table  9.  it  is  necessary  to  rely  on  reported 


standard  deviations  to  estimate  an  upper 
limit  for  normal  B2MU  concentrations  (i.e.. 
the  upper  95th  percentile  for  the 
distributions  measured).  For  the  8  studies 
reporting  a  geometric  standard  deviation,  the 
upper  95th  percentiles  for  the  distributions 
are  180-1140  )ig/g  CRTU.  These  values  are  in 
general  agreement  with  the  upper  9Sth 
percentile  for  the  distribution  (i.e..  631  ^g/g 
CRTU)  reported  by  Buchet  et  al  (19B0). 
These  upper  limits  also  appear  to  be  in 
general  agreement  with  B2MU  values  (I.e.. 
100-690  Mg/g  CRTU)  reported  as  the  normal 
upper  limit  by  Iwao  et  al.  (1980),  Kawada  et 
al.  (1989),  Wibowo  et  al.  (1982).  and 
Schardun  and  van  Epps  (1987).  These  values 
must  be  compared  to  levels  reported  among 
those  exhiNHng  kidney  dysfunction  to  defina 
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a  threshold  level  for  kidney  dysfunction 
related  to  cadmium  exposure. 

5.3.7.2    Range  ofB2MU  Concentrations 
Among  Exposed  Workers 

Table  10  presents  resiilts  from  studies 
reporting  B2MU  determinations  among  those 


occupationally  exposed  to  cadmium  in  the 

place;  in  some  of  these  studies,  kidney 
dysfllnction  was  observed  among  exposed 
worlprs,  while  other  studies  did  not  make  an 
to  distinguish  among  exposed  workers 
on  kidney  dysfunction.  As  with  Table 


effor 
basm 


Table  10.— Pi-Microglobulin  Concentr;  tions  Observed  in  Urine  Among  Occupationally-Exposed  Workers 


study  number 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  .. 
10 
11 
12 
13 
14 
15 
16 


■  Unless  otherwise  stated. 
oBased  on  an  assumed  lognonnal  distribution. 
<:  Among  woners  diagnosed  as  having  renal  dysfuncton 
gr  Cr);  fof  Roeis,  1991,  range-31-35,  170  ugej/gr  Or  9>d 


The  data  provided  in  Table  10  indicate  that 
the  mean  B2MU  concentration  observed 
among  workers  experiencing  occupational 
exposure  to  cadmium  (but  with  undefined 
levels  of  proteinuria)  is  160-7400  \ig/g  CRTU. 
One  of  these  studies  reports  geometric  means 
lower  than  this  range  (i.e.,  as  low  as  71  ^g/ 
g  a?TU);  an  explanation  for  this  wide  spread 
in  average  concentrations  is  not  available. 

Seven  of  the  studies  listed  in  Table  10 
report  a  range  of  B2MU  levels  among  those 
diagnosed  as  having  renal  dysfunction.  As 
indicated  in  this  table,  renal  dysfunction 
(proteinuria)  is  defined  in  several  of  these 
studies  by  B2MU  levels  in  excess  of  300  ng/ 
g  CRTU  (see  footnote  "c"  of  Table  10); 
therefore,  the  range  of  B2MU  levels  observed 
in  these  studies  is  a  function  of  the 
operational  definition  used  to  identify  those 
with  renal  dysfunction.  Nevertheless,  a 
B2MU  level  of  300  ng/g  CRTU  appears  to  be 
a  meaningful  threshold  for  identifying  those 
having  early  signs  of  kidney  damage.  While 
levels  much  higher  than  300  ng/g  CRTU  have 
been  observed  among  those  with  renal 
dysfunction,  the  vast  majority  of  those  not 
occupationally  exposed  to  cadmium  exhibit 
much  lower  B2MU  concentrations  (see  Table 
9).  Similarly,  the  vast  majority  of  workers  not 
exhibiting  renal  dysfunction  are  found  to 
have  levels  below  300  j^g  CRTU  (Table  9). 

The  300  »ig/g  CRTU  level  for  B2MU 
proposed  in  the  above  paragraph  has  support 
among  researchers  as  the  threshold  level  that 


9,  this  table  provides  geometric  means  and 
geometric  standard  deviations  for  the  groups 
defined  in  each  study  if  available.  For  studies 
reporting  a  geometric  standard  deviation 
along  with  a  mean,  the  lower  and  upper  95th 
percentiles  for  the  distributions  are  derived 
and  reported  in  the  table. 


N 


Concentration  of  Prmicroglobulin  in  urine 


Geofnetric 
mean  ((ig/g)* 


1,424 

1,754 

33 

65 

c44 

148 
37 

«45 

clO 

c11 

c12 

i8 

c23 

10 

34 

c15 


160 
260 
210 
210 
5.700 
•180 
160 

3,300 

6,100 

3,900 

300 

7.400 

» 1,800 

690 

71 

4.700 

"~r~ 


Geom. 
Std.  Dev. 


6.19 
6.50 


6.49 


3.90 

8.70 
5.99 
2.96 


6.49 


L95%of 
range  •> 


8.1 
12 


0300 

M10 

17 

0310 
'650 
0710 


0  590 


U95%of 
range  t> 


3,300 
5,600 


0  98.000 

r280 

1,500 

0  89.000 
'57,000 
015,000 


093.000 


Reference 


Ishjzakj  et  at.  1989. 
Ishjzaki  etal.  1989. 
Ellis  et  al.  1983. 
Chiaetal.  1989. 
Kjellstrom  etal.  1977. 
Buchetetal.  1980. 
Kenzaburo  et  al. 

1979. 
Mason  etal.  1988. 
Falcketal.  1983. 
Elinderetal.  1985. 
Roeis  etal.  1991. 
Roeis  etal.  1991. 
Roeis  etal.  1989. 
Iwaoetal.  1980. 
Wibowo  et  al.  1982. 
Thunetal.  1989. 


;  for  Elinder  this  means  p2  levels  greater  than  300  micrograms  per  gram  creatinine  (ug/ 
geometnc  nr»ean=63  anrwng  healthy  workers;  for  Mason  P2>300  ng/gr  Cr. 


^n;  lof  Moeis,  is«i,  ranae>;ji-a5.  170  ugtvgr  Cr 

0  Based  on  a  detailed  review  of  the  data  by  OSHA 

•Amnmetic  mean. 

'Reponea  in  the  study. 

s  Retired  woficers. 

0 1.800  jiflPi/gr  Cr  for  first  sun/ey;  second  survey»1,*)0;  third  survey=2.600;  fourth  survey«2,600;  fifth  sufvey«2,600 


distil  fishes  between  cadmium-exposed 
work(  rs  with  and  without  kidney 
dysfu  iction.  For  example,  in  the  guide  for 
physi  :ians  who  must  evaluate  cadmium- 
expoipd  workers  written  for  the  Cadmium 
Countil  by  Dr.  Lauwerys,  levels  of  B2M 
great*-  than  200-300  fig/g  CRTU  are 
consii  lered  to  require  additional  medical 
evalu  ition  for  kidney  dysfunction  (exhibit  8- 
447,  ( ISHA  docket  H057A).  The  most  widely 
used  I  est  for  measuring  B2M  (i.e.,  the 
Pharmacia  Delphia  test)  defines  B2MU  levels 
above  300  ^g/l  as  abnormal  (exhibit  L-140- 
1.  OS  lA  docket  H057A). 

Dr.  ilinder,  chairman  of  the  Department  of 
Neph  ology  at  the  Karolinska  Institute, 
testifi  id  at  the  hearings  on  the  proposed 
cadm  um  rule.  According  to  Dr.  Elinder 
(exhil  it  L-140-45.  OSHA  docket  H057A).  the 
norm)  1  concentration  of  B2MU  has  been  well 
doau  lented  (Evrin  and  Wibell  1972; 
Kjells  rom  et  al.  1977a;  Elinder  et  al.  1978, 
1983;  3uchet  et  al.  1980;  Jawaid  et  al.  1983; 
Kowa  and  Zirkes,  1983).  Elinder  stated  that 
the  ui  per  95  or  97.5  percentiles  for  B2MU 
amoni  those  without  tubular  dysfunction  is 
beloW  300  »ig/g  CRTU  (Kjellstrom  et  al. 
1977a|  Buchet  et  al.  1980;  Kowal  and  Zirkes. 
1983)i  Elinder  defined  levels  of  B2M  above 
300  m  /g  CRTU  as  "slight"  proteinuria. 


5.3.8    Conclusions  and  Reiommendations 
forB2MU 

Based  on  the  above  evaluation,  the 
following  recommendations  are  made  for  a 
B2MU  proficiency  testing  program.  Note  that 
the  following  discussion  addresses  only 
sampling  and  analysis  for  B2MU 
determinations  (i.e.,  to  be  reported  as  an 
unadjusted  )ig  B2M/1  urine).  Normalizing  this 
result  to  creatinine  requires  a  second  analysis 
for  CRTU  (see  section  5.4)  so  that  the  ratio 
of  the  2  measurements  can  be  obtained. 

5.3.8.1  Recommended  Method 

The  Pharmacia  Delphia  method  (Pharmacia 
1990)  should  be  adopted  as  the  standard 
method  for  B2MU  detenninations. 
Laboratories  may  adopt  alternate  methods, 
but  it  is  the  responsibility  of  the  laboratory 
to  demonstrate  that  alternate  methods 
provide  results  of  comparable  quality  to  the 
Pharmacia  Delphia  method. 

5.3.8.2  Data  Quality  Objectives 

The  following  data  qualitjj  objectives 
should  facilitate  interpretation  of  analytical 
results,  and  should  be  achievable  based  on 
the  above  evaluation. 

Limit  of  Detection.  A  limit  of  100  ^g/1  urine 
should  be  achievable,  although  the  insert  to 
the  test  kit  (Pharmacia  1990)  cites  a  detection 
limit  of  150  \ig/\;  private  conversations  with 
representatives  of  Pharmacia,  however, 
indicate  that  the  lower  limit  of  100  \i%/l 
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should  be  achievable  provided  an  additloaal 
standard  of  100  ^g/l  B2M  ic  run  with  the 
other  standards  to  derive  the  calibradon 
c\uve  (section  3.3.1.1).  The  lower  detection 
limit  Is  desirable  due  to  the  proximity  of  this 
detection  limit  to  B2MU  values  defined  for 
the  cadmium  medical  monitoring  program. 

Accuracy.  Because  results  from  an 
interlaboratory  proficiency  testing  program 
are  not  available  currently,  it  Is  difficult  to 
define  an  achievable  level  of  accuracy.  Given 
the  general  performance  parameters  defined 
by  the  insert  to  the  test  kits,  however,  an 
accuracy  of  ±15%  of  the  target  value  appears 
achievable. 

Due  to  the  low  levels  of  B2MU  to  be 
measured  generally,  it  is  anticipated  that  the 
analysis  of  creatmine  will  contribute 
relatively  little  to  the  overall  variability 
observed  among  creatinine-normalixed 
B2MU  levels  (see  section  5.4).  The  initial 
level  of  accuracy  for  reporting  B2MU  levels 
under  this  program  should  be  set  at  ±15%. 

Precision.  Based  on  precision  data  reported 
by  Pharmacia  (1990).  a  precision  value  (l.e.. 
CV)  of  5%  should  he  achievable  over  the 
defined  range  of  the  analyte.  For  internal  QC 
samples  (i.e..  recommended  as  part  of  an 
internal  QA/QC  program,  section  3.3.1), 
laboratories  stiould  attain  precision  near  5% 
over  the  range  of  concentrations  measured. 

5.3.8.3    Quality  Assurance/Quality  Control 

Commercial  laboratories  providing 
measurement  of  B2MU  should  adopt  an 
internal  QA/QC  program  that  incorporates 
the  following  components:  Strict  adherence 
to  the  Pharmacia  Delphia  method,  including 
calibration  requirements;  regular  use  of  QC 
samples  during  routine  rrms;  a  protocol  for 
corrective  actions,  and  documentation  of 
these  actions;  and,  participation  in  an 
interlaboratory  proficiency  program. 
Procedures  that  may  be  us<ed  to  address 
internal  QC  requirements  are  presented  in 
Attachment  1.  Due  to  diGfisrences  between 
analyses  for  B2MU  and  CDB/CDU.  specific 
values  presented  in  Attadunent  1  may  haw 
to  be  modified.  Other  components  of  the 
program  (including  characterization  runs), 
however,  can  be  adapted  to  a  program  for 
B2MU. 

5.4    Monitoring  Creatinine  in  Urine  (CRTU) 

Because  CDU  and  B2MU  should  be 
reported  relative  to  concentrations  of  CRTU, 
these  concentrations  should  be  detemiined  In 
addition  CDU  and  B2MU  determinations. 

5.4.1  Units  of  CRTU  Measurement 

CDU  should  be  reported  as  \x%  Cd/g  CRTU, 
while  B2MU  should  be  reported  as  (tg  B2M/ 
g  CRTU.  To  derive  the  ratio  of  cadmium  or 
B2M  to  creatinine,  CRTU  should  be  reported 
in  units  of  g  crtn/I  of  urine.  Depending  on  the 
analytical  method,  it  may  be  necessary  to 
convert  results  of  creatinine  determinations 
accordingly. 

5.4.2  Analytical  Techniquet  Used  To 
Monitor  CRTU 

Of  the  techniques  available  for  CRTU 
determinations,  an  absorbence 
spectrophotometric  technique  and  a  hlgh- 
performanoe  liquid  cfaramatography  (HFLQ 
technique  an  identified  as  acceptable  in  thU 
protocol. 


9.4.3  Methods  Developed  for  CRTU 
Determinations 

CRTU  analysis  performed  In  support  of 
either  CDU  or  B2MU  determinations  should 
be  performed  using  either  of  the  following  2 
methods: 

1.  The  Du  Pont  method  (i.e..  faffs  method), 
in  whidi  creatinine  in  a  sample  reacts  with 
picrate  under  alkaline  conditions,  and  the 
resulting  red  chromophore  is  monitored  (at 
510  nm)  for  a  fixed  interval  to  determine  the 
rate  of  the  reaction;  this  reaction  rate  is 
proportional  to  the  concentration  of 
creatinine  present  in  the  sample  (a  copy  of 
this  method  is  provided  in  Attachment  2  of 
this  protocol);  or 

2.  The  OSHA  SLC  Technical  Center 
(OSLTQ  method,  in  which  creatinine  in  an 
aliquot  of  sample  is  separated  using  an  HPLC 
column  equipped  with  a  UV  detector  the 
resulting  peak  it  quantified  using  an 
electrical  integrator  (a  copy  of  this  method  Is 
provided  in  Attachment  3  of  this  protocol). 

5.4.4  Sample  Collection  and  Handling 

CPTV  samples  should  be  segregated  from 
samples  collected  for  CDU  or  B2MU  analysis. 
Sample^xillaction  techniques  have  been 
described  under  section  5.2.4.  Samples 
should  be  preserved  either  to  stabilize  CDU 
(with  HNOj)  or  B2MU  (with  NaOH).  Neither 
of  these  procedures  should  adversely  affect 
CRTU  analysis  (see  Attachment  3). 

5.4.5  General  Method  Performance 

Data  from  the  OSLTC  indicate  that  a  CV  of 
5%  should  be  achievable  using  the  OSLTC 
method  (Septon,  L  private  communication). 
The  achievable  accuracy  of  this  method  has 
not  been  determined. 

Results  reported  in  surveys  conducted  by 
the  CAP  (CAP  1991a,  1991b  and  1992) 
indicate  that  a  CV  of  5%  is  achievable.  The 
accuracy  achievable  far  CRTU 
determinations  has  not  been  reported. 

Laboratories  perfionning  creatinine  analysis 
under  this  protocol  should  be  CAP  accredited 
and  should  be  active  participants  in  the  CAP 
surveys. 

5.4.6  Observed  CRTU  Concentrations 

Published  data  suggest  the  range  of  CRTU 
concentrations  is  1.0-1.6  g  in  24-hour  urine 
samples  (Harrison  1987).  These  values  are 
equivalent  to  about  1  g/1  urine. 

5.4. 7  Conclusions  and  Recommeadations 
for  CRTU 

5.4.7.1  Recommended  Method 

Use  either  the  Jaffs  method  (Attachment  2) 
or  the  OSLTC  method  (Attachment  3). 
Alternate  methods  may  be  acceptable 
provided  adequate  {Mrformance  is 
demonstrated  in  the  CAP  program. 

5.4.7.2  Data  Quality  Obfecthns 

Limit  (^Detection.  This  value  has  not  been 
formally  defined;  however,  a  value  of  0.1  g/ 
1  urine  should  be  readily  achievable. 

Accuracy.  This  value  has  not  been  defined 
formally;  accuracy  should  be  sufficient  to 
retain  accieditation  from  the  CAP. 

decision.  A  CV  of  5%  should  be 
achievable  using  the  recommended  methods. 
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Attachment  1 — Nonmandalory  Protocol  for 
an  Internal  Quality  Assurance^uality 
Control  Program 

The  following  is  an  example  of  the  type  of 
internal  quality  assurance/quality  control 
program  that  assures  adequate  control  to 
satisfy  OSHA  requirements  under  this 
protocol.  However,  other  approaches  may 
also  be  acceptable. 


As  indicated  in  Section  3.3.1  of  the 
protocol,  the  QA/QC  program  for  CDB  und 
CDU  should  address,  at  a  minimum,  the 
following: 

•  Calibration; 

•  Establishment  of  control  limits; 

•  Internal  QC  analyses  and  maintaining 
control;  and 

•  Corrective  action  protocols. 

This  illustrative  program  includes  both 
initial  characterization  runs  to  establish  the 
performance  of  the  method  and  ongoing 
analysis  of  quality  control  samples 
intermixed  with  compliance  samples  to 
maintain  control. 
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or  compliance  samples  are  run.  Once 
calibration  is  established,  quality  control 
samples  or  compliance  samples  may  be  run. 
Regardless  of  the  type  of  samples  run.  every 
fifth  sample  must  be  a  standard  to  assure  that 
the  calibration  is  holding. 

Calibration  is  defined  as  holding  if  every 
standard  is  within  plus  or  minus  (±)  15%  of 
its  theoretical  value.  If  a  standard  is  more 
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value,  then  the  run  is  out  of  control  due  to 
calibration  error  and  the  entire  set  of  samples 
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or  results  should  be  recalculated  based  on  a 
statistical  curve  derived  from  the 
measurement  of  all  standards. 

It  is  essential  that  the  highest  standard  run 
is  higher  than  the  highest  sample  run.  To 
assure  that  this  is  the  case,  it  may  be 
necessary  to  run  a  high  standard  at  the  end 
of  the  run.  which  is  selected  based  on  the 
results  obtained  over  the  course  of  the  run. 

All  standards  should  be  kept  fresh,  and  as 
they  get  old,  they  should  be  compared  with 
new  standards  and  replaced  if  they  exceed 
the  new  standards  by  ±  15%. 

Initial  Characterization  Runs  and 
Establishing  Control 

A  participating  laboratory  should  establish 
four  pools  of  quality  control  samples  for  each 
of  the  analytes  for  which  determinations  will 
be  made.  The  concentrations  of  quality 
control  samples  within  each  pool  are  to  be 
centered  around  each  of  the  four  target  levels 
for  the  particular  analyte  identified  in 
Section  4.4  of  the  protocol. 

Within  each  pool,  at  least  4  quality  control 
samples  need  to  be  established  with  varying 
concentrations  ranging  between  plus  or 
minus  50%  of  the  target  value  of  that  pool. 
Thus  for  the  medium-high  cadmium  in  blood 
pool,  the  theoretical  values  of  the  quality 
control  samples  may  range  from  5  to  15  \xg> 
1,  (the  target  value  is  10  ^\).  At  least  4 
unique  theoretical  values  must  be 
represented  in  this  pool. 

The  range  of  theoretical  values  of  plus  or 
minus  50%  of  the  target  value  of  a  pool 
means  that  there  will  be  overlap  of  the  pools. 
For  example,  the  range  of  values  for  the 
medium-low  pool  for  cadmium  in  blood  is 
3.5  to  10.5  ^g/l  while  the  range  of  values  for 
the  medium-high  pool  is  5  to  15  ^g/1. 
Therefore,  it  is  possible  for  a  quality  control 
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sample  bom  the  medium-low  pool  to  have  a 
higher  concentration  of  cadmium  than  a 
quality  control  sample  from  the  medium-high 
pool. 

Quality  control  samples  may  be  obtained 
as  commercially  available  reference 
materials,  internally  prepared,  or  both. 
Internally  prepared  samples  should  be  well 
characterized  and  traced  or  compared  to  a 
reference  material  for  which  a  consensus 
value  for  concentration  is  available.  Levels  of 
analyte  in  the  quality  control  samples  must 
be  concealed  from  the  analyst  prior  to  the 
reporting  of  analytical  results.  Potential 
sources  of  materials  that  may  be  used  to 
construct  quality  control  samples  are  listed 
in  Section'  3.3.1  of  the  protocol. 

Before  any  compliance  samples  are 
analyzed,  control  limits  must  oe  established. 
Control  limits  should  be  calculated  for  every 
pool  of  each  analyte  for  which 
determinations  will  be  made  and  control 
charts  should  be  kept  for  each  pool  of  each 
analyte.  A  separate  set  of  control  charts  and 
control  limits  should  be  established  for  each 
analytical  instrument  in  a  laboratory  that  will 
be  used  for  analysis  of  compliance  samples. 

At  the  beginning  of  this  QA/QC  program, 
control  limits  should  be  based  on  the  results 
of  the  analysis  of  20  quality  control  samples 
from  each  pool  of  each  analyte.  For  any  given 
pool,  the  20  quality  control  samples  should 
be  run  on  20  different  days.  Although  no 
more  than  one  sample  should  be  run  from 
any  single  pool  on  a  particular  day,  a 
laboratory  may  run  quality  control  samples 
from  different  pools  on  the  same  day  This 
constitutes  a  set  of  initial  characterization 


calculated.  To  calculate  the  control  limits 

of  an  analyte,  it  is  first  necessary 
calculate  the  mean,  i,  of  the  F/T  values 
( [uality  control  sample  in  a  pool  and 
calculate  its  standard  deviation,  d. 
fo(|the  control  limit  for  a  pool,  X  is 


be 

for  a  poo 

to 

for  each 

then  to 

Thus, 

calculated 


and  a  is  i  alculated  as 


runs. 


For  each  quality  control  sample  analyzed, 
the  value  F/T  (defined  in  the  glossary)  should 


is  the  number  of  quality  control 
un  for  a  pool, 
ccptrol  limit  for  a  particular  pool  is 
by  the  mean  plus  or  minus  2 
standardldeviations  (X  ±2d).  The  control 
be  no  greater  than  40%  of  the 
value.  If  three  standard  deviations 
than  40%  of  the  mean  F/T  value, 
ysis  of  compliance  samples  may  not 
Instead,  an  investigation  into  the 
the  large  standeu'd  deviation  should 
the  inadequacies  must  be 
Then,  control  limits  must  be 
reestablished  which  will  mean  repeating  the 
running  20  quality  control  samples  from  each 
pool  ove '  20  days. 


where  N 
samples 

The 
then  givfti 

U 
limits  mf  y 
mean  F/ 
are  greater 
then  ana 
begin.i 
causes 
begin, 
remedie( 


;o 
,  aid 


X         X 


X    • 


March 


2        2        3        5        6        9        10       13       1( 


All  quality  control  samples  should  be  The 

plotted  on  the  chart,  and  the  charts  should  control 
be  checked  for  visual  trends.  If  a  quality  1. 10 

control  sample  foils  above  or  below  the  falling 
control  limits  for  its  pool,  then  corrective  2.  3 

steps  must  he  taken  (see  the  section  on  falling 

corrective  actions  below).  Once  a  laboratory's  or  below 
program  has  been  established,  control  limits  3.  the 

should  be  updated  every  2  months.  control 

The  updated  control  limits  should  be  below 
calculated  from  the  results  of  the  last  100  If  any 

quality  control  samples  run  for  each  pool.  If  analysis 
100  quality  control  samples  from  a  pool  have 

not  been  run  at  the  time  of  the  update,  then  must 

the  limits  should  be  based  on  as  many  as  compli 

have  been  run  provided  at  least  20  quality  inadeq 

control  samples  from  each  pool  have  been  control 

run  over  20  different  days.  pool  of 


mvestigi  ition 

be;  ;i 
iaice! 


1  Note  that  the  value,  "40%"  may  change  over 
time  as  experience  is  gained  with  the  program. 


m 


N 


s(f-^y 


(N-l) 


i 


Once  control  limits  have  been  established 
for  each  pool  of  an  analyte,  analysis  of 
compliance  samples  may  begin.  During  any 
run  of  compliance  samples,  quality  control 
samples  ars  to  l>e  interspersed  at  a  rate  of  no 
less  than  S%  of  the  compliance  sample 
workload.  When  quality  control  samples  are 
run,  however,  they  should  be  run  in  sets 
consisting  of  one  quality  control  sample  from 
each  pool.  Therefore,  it  may  be  necessary,  at 
times,  to  intersperse  quality  control  samples 
at  a  rate  greater  than  5%. 

There  should  be  at  least  one  set  of  quality 
control  samples  run  with  any  analysis  of 
compliance  samples.  At  a  minimum,  for 
example,  4  quality  control  samples  should  be 
run  even  if  only  1  compliance  sample  is  run. 
Generally,  the  nimiber  of  quality  control 
samples  that  should  be  run  are  a  multiple  of 
four  with  the  minimimi  equal  to  the  smallest 
multiple  of  four  that  is  greater  than  5%  of  the 
total  number  of  samples  to  be  run.  For 
example,  if  300  compliance  samples  of  an 
analyte  are  run,  then  at  least  16  quality 
control  samples  should  be  run  (16  is  the 
smallest  multiple  of  four  that  is  greater  than 
15,  which  is  5%  of  300). 

Control  charts  for  each  pool  of  an  analyte 
(and  for  each  instrument  in  the  laboratory  to 
be  used  for  analysis  of  compliance  samples) 
should  be  established  by  plotting  F/T  versus 
date  as  the  quality  control  sample  results  are 
reported.  On  the  graph  there  should  be  lines 
representing  the  control  limits  for  the  pool, 
the  mean  F/T  limits  for  the  pool,  and  the 
theoretical  F/T  of  1.000.  Lines  representing 
plus  or  minus  (±)  2d  should  also  bs 
represented  on  the  charts.  A  theoretical 
example  of  a  control  chart  is  presented  in 
Figure  1 


Figure  i.— Theoretical  Exaiw  ple  of  a  CorfTROL  Chart  for  a  Pool  of  an  Analyte 
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1  162  (Upper  Control  Limit) 

1.096  (Upper  2o  Line) 

1.000  (Theoretical  Mean) 
0.964  (Mean) 

0.832  (Lower  2o  Line) 
0.766  (Lower  Control  Limit) 


trends  that  should  be  looked  for  on  the 
( harts  are: 

( onsecutive  quality  control  samples 
a  K)ve  or  below  the  mean; 
c(  nsecutive  quality  control  samples 
ore  than  2o  from  the  mean  (above 
the  2d  lines  of  the  chart);  or 
nean  calculated  to  update  the 
1  imits  falls  more  than  10%  above  or 

theoretical  mean  of  1.000. 
of  these  trends  is  observed,  then  all 
must  be  stopped,  and  an 

into  the  causes  of  the  errors 
in.  Before  the  analysis  of 
samples  may  resume,  the 
ukcies  must  be  remedied  and  the 
imits  must  be  reestablished  for  that 
n  analyte.  Reestablishment  of 


tie 


control  limits  will  entail  running  20  sets  of 
quality  control  samples  over  20  days. 
Note  that  alternative  procedures  for 
defining  internal  quality  control  limits  may 
also  be  acceptable.  Limits  may  be  based,  for 
example,  on  proficiency  testing,  such  as  ±  1 
^g  or  15%  of  the  mean  (whichever  is  greater). 
These  should  be  clearly  defined. 

Corrective  Actions 

Corrective  action  is  the  term  used  to 
describe  the  identification  and  remediation 
of  errors  occurring  within  an  analysis. 
Corrective  action  is  necessary  whenever  the 
result  of  the  analysis  of  any  quality  control 
sample  falls  outside  of  the  established 
control  limits.  The  steps  involved  may 
include  simple  things  like  checking 
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calculations  of  basic  instrument 
maintenance,  or  it  may  involve  more 
complicated  actions  like  major  instrument 
repair.  Whatever  the  source  of  error,  it  must 
be  identified  and  corrected  (and  a  Corrective 
Action  Report  (CAR)  must  be  completed. 
CARs  should  be  kept  on  file  by  the 
laboratory. 

Attachment  2— Creatinine  in  Urine  (JAFFE 
PROCEDURE) 

•  Note:  Numbered  superscripts  refer  to  the 
bibliography. 


Intended  use:  The  CREA  pack  is  used  in 
the  Du  Pont  ACA®  discrete  clinical  analyzer 
to  quantitatively  measure  creatinine  in  serum 
and  urine. 

Sunmiary:  The  CREA  method  employs  a 
modification  of  the  kinetic  Jaffe  reaction 
reported  by  Larsen.  This  method  has  been 
reported  to  be  less  susceptible  than 
conventional  methods  to  interference  from 
non-oeatinine,  Jaffe-positive  compounds. 2 

A  split  sample  comparison  between  the 
CREA  method  and  a  conventional  Jaffe 
procedure  on  Autoanalyzer<S  showed  a  good 


correlation.  (See  SPECIFIC  PERFORMANCE 
CHARACTERISTICS). 

Autoanalyzisr,®  is  a  registered  trademark  of 
Technicon  Corp.,  Tarrytown,  NY. 

Principles  of  Pnx:edure:  In  the  presence  of 
a  strong  base  such  as  NaOH,  picrate  reacts 
with  creatinine  to  form  a  red  chromophore. 
The  rate  of  increasing  absorbance  at  510  nm 
due  to  the  formation  of  this  chromophore 
during  a  17.07-second  measurement  period  is 
directly  proportional  to  the  creatinine 
concentration  in  the  sample. 


Creatinine  +  Picrate  • 


NaOH 


4 Red  chromophore  (absorbs  at  5 10  nm) 


Reagents: 

Compart- 
ment* 

Form 

Ingredient 

Quantity  >> 

No.  2,  3,  & 

4. 
6  

Lk^uid 
Liquid 

Picrate 

NaOH  (for  pH 
adjustoDent)'. 

0.11  mtnoi. 

*■  Compartments  are  nurOerod  1-7,  with  compart- 
ment «7  located  closest  to  pacl<  fill  position  »2. 


k  Nominal  value  at  manufacture. 
<  sm  precautions. 

Precautions:  Compartment  #8  contains 
75»iL  of  10  N  NaOH;  avoid  contact;  skin 
irritant;  rinse  contacted  area  with  water. 
Comply  with  OSHA'S  Bloodbome  Pathogens 
Standard  while  handling  biological  samples 
(2r  CFR  1910.1039). 

Used  packs  contain  human  body  fluids; 
handle  with  appropriate  care. 

Sample  Cup  Volumes  OaL) 


FOR  IN  VITRO  DIAGNOSTIC  USE 

MIXING  ft  DILUTING 

Mixing  and  diluting  are  automatically 
performed  by  the  ACA®  discrete  clinical 
analyzer.  The  sample  cup  must  contain 
sufficient  quantity  to  accommodate  the 
sample  volume  plus  the  "dead  volume"; 
precise  cup  filling  is  not  required. 


Analyzer 

Standard 

Microsystem 

Dead 

Total 

Dead 

Total 

II.  Ill „ 

120 

120 

90 

3000 
3000 
3000 

10 
30 
10 

500 
SCO 
500 

IV.  sx 

V 

Storage  of  Unprocessed  Packs:  Store  at  2- 
8°C.  Do  not  freeze.  Do  not  expose  to 
temperatures  above  35°C  or  to  direct 
sunlight. 

Expiration:  Refer  to  EXPIRATION  DATE  on 
the  tray  label. 

Specimen  Collection:  Serum  or  urine  can 
be  collected  and  stored  by  normal 
procedures.  3 

Known  Interfering  Substances  * 

•  Serum  Protein  Influence — Senmi  protein 
levels  exert  a  direct  influence  on  the  CREA 
assay.  The  following  should  be  taken  into 


account  when  this  method  is  used  for  urine 
samples  and  when  it  is  calibrated: 

Aqueous  creatinine  standards  or  urine 
specimens  will  give  CREA  results  depressed 
by  approximately  0.7  mg/dL  (62  jimol/L)  » 
and  will  be  less  precise  than  samples 
containing  more  than  3  g/dL  (30  g/L)  protein. 

All  urine  specimens  should  be  diluted 
with  an  albumin  solution  to  give  a  final 
protein  concentration  of  at  least  3  g/dL  (30 
g/L).  Du  Pont  Enzyme  Diluent  (Cat  #790035- 
901)  may  be  used  for  this  purpose. 

•  High  concentration  of  endrogenous 
bilirubin  (>20  mg/dL  [>342  timol/L])  will 


give  depressed  CREA  results  (average 
depression  0.8  mg/dL  [fl  (miol/L]).« 

•  Grossly  hemolyzed  (hemoglobin  >100 
mg/dL  [>62  ^mol/Lj)  or  visibly  lipemic 
specimens  may  cause  falsely  elevated  CREA 
results.'' •• 

•  The  following  cephalosporin  antibiotics 
do  not  interfere  with  the  CREA  method  when 
present  at  the  concentrations  indicated. 
Systematic  inaccuracies  (bias)  due  to  these 
substances  are  less  than  or  equal  to  0.1  mg/ 
dL  [8.84  iunoUL]  at  CREA  concentrations  of 
approximately  1  mg/dL  [88  ^mol/LJ. 


Antibiotic 


Cephaloridine „. 

Cephalexin , 

Ceptuunandole _ „ „ .- 

Cephaplrin 

Cephradine  .! . ... 

Cefa2oUn 

•  Physicians'  Desk  Reference,  Medical  Economics  Company,  33  Edition,  1979. 


Peak  seaim  level  •■  *>■ 


mg/dL 


1.4 

0.6-2.0 

1.3-2.5 

2.0 

1.5-2.0 

2.5-5.0 


[mmol/L] 


0.3 

0.2-0.6 

0.3-0.5 
D0.4 

0.4-0.6 
0.55-1.1 


Dmg  concentration 


mg/dL       [mmol/L] 


25 

6.0 

25 

7.2 

25 

4.9 

25 

5.6 

25 

7.1 

50 

11.0 

2  Larsen.  K.  Clin  Chem  AcU  41,  209  (1972). 

iTieU.  NW.  Fundamentals  of  Clinical  Chemistry. 
W.  B.  Saunders  Co.,  Philadelphia,  PA.  1976.  pp  47- 
52.1211. 

*  Supplementary  infomiatioD  pertaining  to  the 
effects  of  various  drugs  and  paUant  conditions  on 
in  vivo  or  in  vitro  dii^ostic  levels  can  be  found 
in  "Drug  IntarferencM  with  Clinical  Laboratory 


Tests,"  Clin.  Chem  21  (S)  (1975),  and  "Effects  of 
Disease  on  Clinical  Laboratory  Tests."  Clin  Chem, 
26  (4)  1D-476D  (1980). 

>  Systems  International  d'unites  (S.I.  UniU)  are  in 
brackets. 

•  Watkins,  R.  Fialdkamp,  SC.  Thibert.  RJ.  and  Zlak. 
B,  Clin  Chem,  21, 1002  (1975). 


'  Kawas.  EE.  Richards,  AH.  and  Bigger.  R.  An 
Evaluation  of  a  ICineUc  Creatinine  Test  for  the  Du 
Pont  ACA.  Du  Pont  Company,  Wilmington.  DE 
(February  1973).  (ReprinU  available  from  DuPont 
Company,  DiagnosUc  Systems) 

•  Westgard,  )0,  Effects  of  Hemolysis  and  Lipemia 
on  ACA  Creatinine  Method,  0.200  (iL,  Sample  Site. 
Du  Pont  Company,  Wilmington,  DE  (October  1972) 
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»Henry.  JB,  Clinjcal  Diagnosis  and  Management  by  Laboratoiy  Methods.  W.B.  Saunders  Co.,  Philadelphia,  PA  1979,  Vol.  ill. 

cKn^,  MA,  Tiemey,  LM  Jr..  Jawetz.  E,  Roe,  Rl.  Camhrgo,  CA.  Physicians  Handbook,  Lange  Medical  Pubficatlons,  Los  Altos.  CA,  1982  pp 


•  The  folloiviag  cephalosporin  antibiotics 
have  been  shown  to  affect  OlEA  results 

when  present  at  the  indicated  concentrations 
System  inaccuracies  (bias)  due  to  these 

.    substances  are  greater  that  0.1  mg/dL  [8.84 
Hmol/Ll  at  CBEA  concentrations  of: 

Antibiotic 

Peal(  senjm  leveM 

Dojg  concentration 

mg/dL 

[mmot/L] 

mg/dL 

[mmoi/L] 

Effect 

Cephalothln.„ 

1-6 
20 

0.2-1.5 
0.5 

100 
5.0 

25.2 
1.2 

120-25% 
T35-40% 

Cephoxltin 

•  Henry,  JB.  Clinical  Diagnosis  and  Management  by  Laboratory  Methods,  W.B.  Saunders  Co..  Philadelphia,  PA  1979,  Vol.  III. 
oSarah,  AJ,  Koch,  TR.  Drusano,  GL.  Celoxitin  Falsely  Ejevates  Creatinine  Levels,  JAMA  247,  205-206  (1982). 


•  The  single  wavelength  measurement 
used  in  this  method  eliminates  interference 
from  chromophores  whose  510  nm 
absorbence  is  constant  throughout  the 
measurement  period. 


•  Eacn  laboratory  should  determine  the 
acceptability  of  its  own  blood  collection 
tubes  ana  serum  separation  products. 
Variatioi|s  in  these  products  may  exist 

Test  Materials 


between  manufiacturers  and,  at  times,  from 
lot  to  lot. 

Procedure: 


ACAO  CREA  Analytical  Test  Pack 

Santpla  System  Kit  or 

Micro  Sampto  System  Kit  and 

Micro  Sainpia  System  Hoktors 

DYLUX®  PhotoeerMMve 


Thermal  Printer  Paper  . 
Du  Pont  Purtfiad  Water 
Call  Wash  SokHton  


Test  Steps 

The  operator  need  only  load  the  sample  kit 
and  appropriate  test  pack(s)  into  a  properly 
prepared  ACA*  discrete  clinical  analyzer.  It 
automatically  advances  the  pack(s)  through 
the  test  steps  and  prints  a  result(s).  See  the 
Instrument  Manual  of  the  ACA*  analyzer  for 
details  of  mechanical  travel  of  the  test 
pack(s). 

Preset  Cnatinine  (CREA)-~Test  Conditions 

•  Sample  Volume:  200  \iL 

•  Diluent:  Purified  Water 

•  Temperature:  37.0  ±  0.1*^ 

•  Reaction  Period:  29  seconds 

•  Type  of  Measurement:  Rate 

•  Measurement  Period:  17.07  seconds 

•  Wavelength:  510  nm 

•  Units:  mg/dL  [|unol/L] 

CAUBRATION 

The  general  calibration  procedure  is 
described  in  the  Calibration/Verification 
chapter  of  the  Manuals. 

The  following  information  should  be 
considered  when  calibrating  the  CREA 
method. 

•  Assay  Range:  0-20  mg/mL  (0-1768  (unol/ 
LI  •. 


Preset 


Coumby 


Decimal  p^lnt  lo- 
cation. 

Assigned  ^rdng 
point  or 
C. 

Scale  tactdr  or 
assigned. 


•  For  the  results  in  S.L  units  [)unol/L]  the 
conversion  factory  is  M.4. 


loRefer 
and  Calibi^tion 
aDuPont 

"If  the 
used, 
the  product 


>  prefue 


II.  Ill  Du  Pont 
Cat.  No. 


701976901 
710642901 
702694901 
702785000 

700036000 

NA 

704209901 

701864901 


IV,  SXDu 
Pont  Cat  No. 


701976901 

710642901 

710356901 

NA 

NA 

710639901 
710615901 
710664901 


VDuPont 
Cat  No. 


701976901 

713697901 

NA 

NA 

NA 

71364S901 
710815901 
710864901 


•  Referet  ice  Material:  Protein  containing 
primal  /  standards  >e  or  secondary 
calibre  :ors  such  as  Du  Pont  Eleveted 
Chemi  try  Control  (Cat  «79003S903)  and 
Norma  Chemistry  Control 
(Cat.**  rg003S90S)t>. 
Stigget  ted  Calibration  Levels:  1,5,20,  mg/ 
mL  W  ,  442. 1768  |imol/L]. 

•  Calibn  tion  Scheme:  3  levels,  3  packs  per 
level. 

F^u^cy:  Bech  new  pack  lot.  Every  3 
monthf  for  any  one  pack  lot. 


Preset  Creatinine  (CREA)  Test 
CONomoNS— Continued 


Item 

ACA*  II  ana- 
lyzer 

ACA*  HI.  IV. 

SX.Vana- 

lyzer 

Linear  Temt  Ct* . 

[0.3536  MfflolAy 
count). 

I1.772E1] 

Creatinine  (CREA)  Test  CONomoNS 


ACA*  II  ana- 
lyzer 


One  (1) 

[Five  (5)] 

0.0  mg/dL 

lOOO.O  lunoM.] 

999.8  

(9823.)  

0.2000  

(n(^dL/oounl>  . 


ACA*  III,  IV, 
SX,V  ana- 
lyzer 


NA 

000.0  mg/dL 
{O00|imol/L] 
-1.000  El 
[-8.840  E2] 

2.004  E-1> 


o  the  Creatinine  Standard  Preparation 

ition  Procedure  available  on  request  from 

Representative. 

Du  Pont  Chemistry  Controls  are  being 

re  thorn  accordii^  to  the  instructions  on 

insert  sheets. 


•  The  preset  scale  factor  (linear  term)  was  deriveo 
from  the  molar  abaorpOvtty  of  the  Indicator  and  is 
based  on  an  absoibance  to  activity  relationsnip  (sen- 
sKivHy)  of  0.596  (mAAnlnt/(UA.).  Due  to  smaN  dll- 
ferences  m  Wem  and  electronic  oonvonents  be- 
tween inatnjments,  the  actual  scale  factor  (linear 
term)  may  differ  sHgmiy  from  that  given  at>ove. 

Quality  Control 

Two  types  of  quality  control  procedures 
are  recommended: 

•  General  Instrument  Check.  Refer  to  the 
Filter  Balance  Procedure  and  the  Absorbance 
Test  Method  described  in  the  ACA 
Analyzerinstrument  Manual.  Refer  also  to  the 
ABS  Test  Methodology  literature. 

Creatinine  Method  Check.  At  least  once 
daily  run  a  CREA  test  on  a  solution  of  known 
creatinine  activity  such  as  an  assayed  control 
or  calibration  standard  other  than  that  used 
to  calibrate  the  CREA  method.  For  further 
details  review  the  Quality  Assurance  Section 
of  the  Chemistry  Manual.  The  result  obtained 
should  fall  within  acceptable  limits  defined 
by  the  day-to-day  variability  of  the  system  as 
measured  in  the  user's  laboratory.  (See 
SPECIFIC  PERFORMANCE 
CHARACTERISTICS  for  guidance.)  If  the 
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result  falls  outside  the  laboratory's  acceptable 
limits,  follow  the  procedure  outlined  in  the 
Chemistry  Troubleshooting  Seclion  of  the 
Chemistry  Manual. 

A  possible  system  malfunction  is  indicated 
when  analysis  of  a  sample  with  five 
consecutive  test  packs  gives  the  following 
results: 


Level 

SO 

1  mg/dL  _ 

[88  nmol/LJ  

20  mg/dL  

(1768jimol/Ll  

>0.15  mg/dL 
[>13umol/L] 
>0.68  mg/dL 
{>60  fimol/L) 

Limitation  ofProcedun 
Results  >20  mg/dL  (1768  )unol/L): 
•  Dilute  with  suitable  protein  base  diluent. 
Reassay.  Correct  for  diluting  before  reporting. 

The  reporting  system  contains  error 
messages  to  warn  the  operator  of  specific 
malfunctions.  Any  report  slip  containing  a 
letter  code  or  word  immediately  following 
the  numerical  value  should  not  be  reported. 
Refer  to  the  Manual  for  the  definition  of  error 
codes. 


Refer  to  the  procediire  outlined  in  the 
Trouble  Shooting  Section  of  the  Manual 

Hesults 

The  ACA*  analyzer  automatically 
calculates  and  prints  the  CREA  result  in  mg/ 
dL  (junol/LI. 


Reference  Interval 

SERUM:*.  0 

Males 

0.8-1.3  md/dL 

Females 

[71-115  nmol/L] 
0.6-1.0  md/dL 

URINE:  e 

[53-88  pmol/L] 

Males 

0.6-2.5  g/24  hr 

[53-221  mmol/24  h^ 

Females  0.6-1 .5  9/24  hr 

(53-133  mmol/24  hr] 

•  Gadsden,  RH,  and  Phelps,  CA,  A  Nonnal 
Range  Study  of  Amylase  in  Unne  and  Serum 
on  the  Du  Pont  ACA,  Du  Pont  Company,  Wil- 
mington, DE  fMarch  1978).  (Reprtnts  available 
from  DuPont  Company,  Diagnostic  Systems) 

"  Reference  interval  data  obtained'from  200 
apparently  healttiy  individuals  (71  owias.  129 
fennales)  between  the  ages  of  19  and  72. 

<:  DichL  JJ.  Reference  Intervals  for  Semm 
Amylase  and  Unnary  Creatinine  on  ttie  Du 
Pont  ACA*  Discrete  Clinical  Ar^yzer.  Du 
Pont  Company,  Wilmington,  DE  (November 
1984). 

Each  laboratory  should  establish  its  own 
reference  intervals  for  CREA  as  performed  on 
the  analyzer. 

Specific  Performance  Characteristics «» 


REPRODUCIBILITY' 


Material 


Lyophiiized 

Control 

Lyophiiized 
Control 


MVoafl 


1.3 

[115] 

20.6 

[1821] 


Standard  deviation  (% 
CV) 


Withln-nin 


0.05  (3.7) 

[4.4] 

0.12  (0.6) 

[10.61 


Betweerv 
day 


0.05  (3.7) 

[4.4] 

0.37(1.8) 

[32.7] 


«  Specimens  at  each  level  were  analyzed  in  duplicate  for  twenty  days.  The  within-run  and  between-day  standan]  deviations  were  calculated  by 
tlie  analysis  of  variarKe  metfxxl.  ,    . 

CoRRELATiofM— Regression  STATISTICS  • 


Comparative  method 

Slope 

Intercept 

Correlation 
coefficient 

n 

Autoanalyzor* 

1.03 

0.03(2.7] 

0.997 

260 

'  Model  equation  for  regression  statistics  is: 

Result  of  ACA®  Analyzer  =  Slope  (Comparative  method  result)  ♦  intercept 


Assay  Range  * 

0.(^20.0  mg/dl 
(0-1768  fimol] 

•  See  REPRODUCIBILITY  for  method 
performance  within  the  assay  range. 

Analytical  Specificity 

.See  KNOWN  INTERFERING 
SUBSTANCES  section  for  details. 
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Attachment  3 — Analysis  of  Creatinine  for  the 
Normalization  of  Cadmiimi  and  Beta-2- 
Microglobulin  Concentrations  in  Urine 
(OSLTC  Procedure) 

Matrix:  Urine 
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Target  Concentration:  1.1  g/L  (this  amount  is 
representative  of  creatinine 
concentrations  found  in  urine). 

Procedure:  A  1.0  mL  aliquot  of  urine  is 

passed  through  a  C18  SEP-PAK*  (Waters 
Associates).  Approximately  30  mL  of 
HPLC  (high  performance  liquid 
chromatography)  grade  water  is  then  run 
through  the  SEP-PAK.  The  resulting 
solution  is  diluted  to  volume  in  a  100- 
mL  volumetric  flask  and  analyzed  by 
HPLC  using  an  ultraviolet  (UV)  detector. 

Special  Requirements:  After  collection, 
samples  should  be  appropriately 
stabilized  for  cadmium  (Cd)  analysis  by 
using  10%  high  purity  (with  low  Cd 
background  levels)  nitric  acid  (exactly 
1.0  mL  of  10%  nitric  acid  per  10  mL  of 
urine)  or  stabilized  for  Beta-2- 
Microglobulin  (B2M)  by  taking  to  pH  7 
with  dilute  NaOH  (exactly  1.0  mL  of  0.11 
N  NaOH  per  10  mL  of  urine).  If  not 
immediately  analyzed,  the  samples 
should  be  frozen  and  shipped  by 
overnight  mail  in  an  insulated  container 
Date:  January  1992. 

Chemists:  David  B.  Armitage, 

Duane  Lee, 

Organic  Service  Branch  II,  OSHA  Technical 
Center,  Salt  Lake  City,  Utah. 

1.  General  Discussion 

1.1.  Background 

1.1.1.    History  of  procedure 

Creatinine  has  been  analyzed  by  several 
methods  in  the  past.  The  earliest 
methods  were  of  the  wet  chemical  type. 
As  an  example,  creatinine  reacts  with 
sodium  picrate  in  basic  solution  to  form 
a  red  complex,  which  is  then  analyzed 
colorimetrically  (Refs.  5.1^  and  5.2.). 

Since  industrial  hygiene  laboratories  will 
be  analyzing  for  Cd  and  B2M  in  urine, 
they  will  be  normalizing  those 
concentrations  to  the  concentration  of 
creatinine  in  urine.  A  literature  search 
revealed  several  HPLC  methods  (Refs. 
5.3.,  5.4.,  5.5.  and  5.6.)  for  creatinine  in 
urine  and  because  many  industrial 
hygiene  laboratories  have  HPLC 
equipment,  it  was  desirable  to  develop 
an  industrial  hygiene  HPLC  method  for 
creatinine  in  urine.  The  method  of 
Hausen,  Fuchs,  and  Wachfer  was  chosen 
as  the  starting  point  for  method 
development.  SEP-PAKs  were  used  for 
sample  clarification  and  cleanup  in  this 
method  to  protect  the  analytical  column. 
The  urine  aliquot  which  has  been  passed 
through  the  SEP-PAK  is  then  analyzed 
oy  reverse-phase  HPLC  using  ion-pair 
techniques. 

This  method  is  very  similar  to  that  of  Ogata 
and  Taguchi  (Ref.  5.6),  except  they  used 
centrifugation  for  sample  clean-up.  It  is 
also  of  note  that  they  aid  a  comparison 
of  their  HPLC  results  to  those  of  the  Jafie 
method  (a  picric  acid  method  commonly 
used  in  the  health  care  industry)  and 


fa  ind  a  linear  relationship  of  close  to 
1:  L.  This  indicates  that  either  HPLC  or 
c(  lorimetric  methods  may  be  used  to 
m  )asure  creatinine  concentrations  in 
ui  Ine. 

1.1.:  .    Physical  properties  (Ref.  5.7.) 

Mol  icular  weight:  113.12 

Mol  (cular  formula:  C«-H7-N3-0 
Chemi  cal  name:  2-amino-l,S-dihydro-l- 
m  3thyl-4H-imidazol-4-one 

CA5  #:  60-27-5 

Mel  ing  point:  300  °C  (decomposes) 

App  jarance:  white  powder 

Solubility:  soluble  in  water;  slightly 
soluble  in  alcohol;  practically  insoluble 
in  acetone,  ether,  and  chloroform 

Syni  inyms:  1-methylglycocyamidine,  1- 
m  !thylhydantoin-2-imide 

Stni  :ture:  see  Figure  #1 


1.2 
1.2. 


1.2.J 
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Figure  #1 


Apvantages 

This  method  offers  a  simple, 
st^ightforward,  and  specific  alternative 
method  to  the  Jaffe  method. 

HPLC  instrumentation  is 
colrmionly  found  in  many  industrial 
hy  {iene  lalwratories. 

2.  Sam  }le  Stabilization  Procedure 

2.1.  Apparatus 
Metj  [-free  plastic  container  for  urine 

sai  aple. 

2.2.  Re  (gents 

2.2.1  Stabilizing  Solution— 1)  Nitric  acid 
(1(  %,  high  purity  with  low  Cd 
ba  :kground  levels)  for  stabilizing  urine 
foi  Cd  analysis  or  2)  NaOH,  0.11  N,  for 
sta  3ilizing  urine  for  B2M  analysis 

2.2.2  HPLC  grade  water 

2.3.  Te  :hnique 
2.3.1  Stabilizing  solution  is  added  to  the 

ur  ne  sample  (see  section  2.2.1.).  The 
sta  3ilizing  solution  should  be  such  that 
foi  each  10  mL  of  urine,  add  exactly  1.0 
ml  of  stabilizer  solution.  (Never  add 
wa  ter  or  urine  to  acid  or  base.  Always 
ad  1  acid  or  base  to  water  or  urine.) 
Ex  ictly  1.0  mL  of  0.11  N  NaOH  added 


to  10  mL  of  urine  should  result  in  a  pH 
of  7.  Or  add  1.0  mL  of  10%  nitric  aqid 
to  10  mL  of  urine. 
2.3.2.  After  sample  collection  seal  the 
plastic  bottle  securely  and  wrap  it  with 
an  appropriate  seal.  Urine  samples 
should  be  frozen  and  then  shipped  by 
overnight  mail  (if  shipping  is  necessary) 
in  an  insulated  container.  (Do  not  fill 
plastic  bottle  too  full.  This  will  allow  for 
expansion  of  contents  during  the 
freezing  process.) 
2.4.  The  Effect  of  Preparation  and 

Stabilization  Techniques  on  Creatinine 
Concentrations 
Three  urine  samples  were  prepared  by 
making  one  sample  acidic,  not  treating  a 
second  sample,  and  adjusting  a  third 
sample  to  pH  7  The  samples  were 
analyzed  in  duplicate  by  two  different 
procedures.  For  the  first  procedure  a  1.9 
mL  aliquot  of  urine  was  put  in  a  100-mL 
volumetric  flask,  diluted  to  volume  with 
HPLC  grade  water,  and  then  analyzed 
directly  on  an  HPLC.  The  other 
procedure  used  SEP-PAKs.  The  SEP- 
PAK  was  rinsed  with  approximately  5 
mL  of  methanol  followed  by 
approximately  10  mL  of  HPLC  grade 
water  and  both  rinses  were  discarded. 
Then,  1.0  mL  of  the  urine  sample  was 
put  through  the  SEP-PAK,  followed  by 
30  mL  of  HPLC  grade  water.  The  urine 
and  water  were  transferred  to  a  100-mL 
volumetric  flask,  diluted  to  volume  with 
HPLC  grade  water,  and  analyzed  by 
HPLC.  These  three  urine  samples  were 
analyzed  on  the  day  they  were  obtained 
and  then  frozen.  The  results  show  that 
whether  the  urine  is  acidic,  untreated  or 
adjusted  to  pH  7,  the  resulting  answer  for 
creatinine  is  essentially  unchanged.  The 
purpose  of  stabilizing  the  urine  by 
making  it  acidic  or  neutral  is  for  the 
analysis  of  Cd  or  B2M  respectively 

Comparison  of  Preparation  and 
Stabilization  Techniques 


Sample 

w/o  SEP-PAK 
(g/L  creatinine) 

with  SEP-  PAK 
(g/L  creatinine) 

Acid  

Acid  

Untreated .. 
Untreated .. 

PH7 

pH7 

1.10 
1.11 
1.12 
1.11 
1.08 
1.11 

1.10 
1.10 
1.11 
1.12 
1.02 
1.08 

2.5.  Storage 

After  4  days  and  54  days  of  storage  in  a 
freezer,  the  samples  were  thawed,  brought  to 
room  temperature  and  analyzed  using  the 
same  procedures  as  in  section  2.4.  The 
results  of  several  days  of  storage  show  that 
the  resulting  answer  for  creatinine  is 
essentially  unchanged. 
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Storage  Data 


Sample 


Add 

Acid  

Acid  

Untreated 
Untreated 
Untreated 

pH  7  

pH  7  

pH  7  


4diiys 


W/o  SEP-PAK 
g/L  creatinine 


1.09 
1.10 


1.14 
1.14 


2.6.  Interferences 
None. 

2.7.  Safety  precautions 

2.7.1.  Make  sure  samples  are  properly 
sealed  and  ftt)zen  before  shipment  to 
avoid  leakage. 

2.7.2.  Follow  the  appropriate  shipping 
procedures. 

The  following  modified  special  safety 

Crecautions  are  based  on  those  recommended 
y  the  Centers  for  Disease  Control  (CDC)(Ref 
5.8.)  and  OSHA's  Bloodbome  Pathogens 
standard  (29  CFr  1910.1039). 

2.7.3.  Wear  gloves,  lab  coat,  and  safety 
glasses  while  handling  all  human  urine 
products.  Disposable  plastic,  glass,  and 
paper  (pipet  tips,  gloves,  etc.)  that 
contact  urine  should  be  placed  in  a 
biohazard  autoclave  bag.  These  bags 
should  be  kept  in  appropriate  containers 
until  sealed  and  autoclaved.  Wipe  down 
all  work  surfaces  with  10%  sodium 
hypochlorite  solution  when  work  is 
finished. 

2.7.4.  Disp>ose  of  all  biological  samples  and 
diluted  specimens  in  a  biohazard 
autoclave  bag  at  the  end  of  the  analytical 
run. 

2.7.5.  Special  care  should  be  taken  when 
handling  and  dispensing  nitric  acid. 
Always  remember  to  add  acid  to  water 
(or  urine).  Nitric  acid  is  a  corrosive 
chemical  capable  of  severe  eye  and  skin 
damage.  Wear  metal-free  gloves,  a  lab 
coat,  and  safety  glasses,  ifthe  nitric  acid 
comes  in  contact  with  any  part  of  the 
body,  quickly  wash  with  copious 
quantities  of  water  for  at  least  IS 
minutes. 

2.7.6.  Special  care  should  be  taken  when 
handling  and  dispensing  NaOH.  Always 
remember  to  add  base  to  water  (or  urine). 
NaOH  can  cause  severe  eye  and  skin 
damage.  Always  wear  the  appropriate 
gloves,  a  lab  coat,  and  safety  glasses.  If 
the  NaOH  comes  in  contact  with  any  part 
of  the  body,  quickly  wash  with  copious 
quantities  of  water  for  at  least  15 
minutes. 


3.  Analytical  Procedure 

3.1.  Apparatus 

3.1.1.  A  high  performance  liquid 
chromatograph  equipped  with  pimip, 
sample  injector  and  UV  detector. 

3.1.2  A  CIS  HPLC  column;  25  cm  x  4.6 
mm  I.D. 

3.1.3.  An  electronic  integrator,  or  some 
other  suitable  means  of  determining 
analyte  response. 

3.1.4.  Stripchart  recorder. 

3.1.5.  CIS  SEP-PAKs  (Waters  Associates) 
or  equivalent. 

3.1.6.  Luer-lock  s>Tinge  for  sample 
preparation  (5  mL  or  10  mL). 

3.1.7.  Volumetric  pipettes  and  flasks  for 
standard  and  sample  preparation. 

3.1.8.  Vacuum  system  to  aid  sample 
preparation  (optional). 

3.2.  Reagents 

3.2.1.  Water,  HPLC  grade. 

3.2.2.  Methanol.  HPLC  grade. 

3.2.3.  PIC  B-7*  (Waters  Associates)  in 
small  vials. 

3.2.4.  Creatinine,  anhydrous,  Sigma 
Chemical  Corp.,  purity  not  listed. 

3.2.5. 1-Heptanesulfbnic  acid,  sodium  salt 
monohydrate. 

3.2.6.  Phoephoric  acid. 

3.2.7.  Mobile  phase.  It  can  be  prepared  by 
mixing  one  vial  of  PIC  B-7  into  a  1  L 
solution  of  50%  methanol  and  50% 
water.  The  mobile  phase  can  also  be 
made  by  preparing  a  solution  that  is  50% 
methanol  and  50%  water  with  0.005M 
heptanesulfbnic  acid  and  adjusting  the 
pH  of  the  solution  to  3.5  with 
phosphoric  acid. 

3.3.  Standard  preparation 

3.3.1.  Stock  standards  are  prepared  by 
weighing  10  to  15  mg  of  creatinine.  This 
is  transferred  to  a  25-mL  volumetric  flask 
and  diluted  to  volume  with  HPLC  grade 
wrater. 

3.3.2.  Dilutions  to  a  working  range  of  3  to 
35  Mg/mL  are  made  in  either  HPLC  grade 
water  or  HPLC  mobile  phase  (standards 


With  SEP- 
PAK  grt.  cre- 
atinine 


1.09 
1.10 


1.14 
1.14 


54  days 


W/o  SEP-PAK 
g/L  creatinine 


1.13 
1.13 


1.08 
1.09 
1.09 
1.09 
1.10 
1.09 
1.12 
1.12 
1.12 


Wrth  SEP- 
PAK  00.  cfe- 


1.09 
1.10 
1.09 
1.11 
1.10 
1.10 
1.12 
1.12 
1.12 


give  the  same  detector  response  in  either 
solution). 
3.4.  Sample  preparation 

3.4.1.  The  CI8  SEP-PAK  is  connected  tO  a 
Luer-lock  syringe.  It  is  rinsed  with  5  mL 
HPLC  grade  methanol  and  then  10  mL  of 
HPLC  grade  water.  These  rinses  are 
discarded. 

3.4.2.  Exactly  1.0  mL  of  urine  is  pipetted 
into  the  syringe.  The  urine  is  put  through 
the  SEP-PAK  into  a  suitable  container 
using  a  vacuum  system. 

3.4.3.  The  walls  of  the  syringe  are  rinsed 
in  several  stages  with  a  total  of 
approximately  30  mL  of  HPLC  grade 
water.  These  rinses  are  put  through  the 
SEP-PAK  into  the  same  container.  The 
resulting  solution  is  transferred  to  a  100- 
mL  volumetric  flask  and  then  brought  to 
volume  with  HPLC  grade  water. 

3.5.  Analysis  (conditions  and  hardware  are 
those  used  in  this  evaluation.) 

3.5.1.  Instrument  conditions 

Column Zorbax*  ODS.  5-6  jmi  par- 
ticle si2e;  25  cm  X  4.6  mm 
LD. 

Mobile  phase     See  Section  3.2.7. 

Detector  Dual    wavelength    UV;    229 

nm  (primary)  254  nm  (sec- 
ondary). 

Plow  rate 0.7  mL/minute. 

Retention  7.2  minutes, 

time. 

Sensitivity  ...     0.05  AUFS. 

Injection  vol-     20  |iL. 
ume. 

3.5.2.  Chromatogram  (See  Figure  #2). 

3.6.  Interferences 

3.6.1.  Any  compound  that  has  the  same 
retention  time  as  creatinine  and  absorbs 
at  229  nm  is  an  interference. 

3.6.2.  HPLC  conditions  may  be  varied  to 
circumvent  interferences.  In  addition, 
analysis  at  another  UV  wavelength  (i.e. 
254  run)  would  allow  a  comparison  of 
the  ratio  of  response  of  a  standard  to  that 
of  a  sample.  Any  deviations  would 
Indicate  an  interference. 
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3.7.  Calculations 

3.7.1.  A  calibration  curve  is  constructed  by 
plotting  detector  responsk  versus 
standard  concentration  (S^ Figure  #3). 

3.7.2.  The  concentration  of  creatinine  in  a 
samole  is  determined  by  fmdmg  the 


concentration  corresponding  to  its 
detector  response.  (See  Figure  #3). 
3.7.3.  The  jig/mL  creatinine  from  section 
3.7.2.  is  then  multiplied  by  100  (the 
dilution  factor).  This  value  is  equivalent 
to  the  micrograms  of  creatinine  in  the  1.0 


mL  stabilized  urine  aliquot  oMhe 
milligrams  of  creatinine  per  liter  of 
urine.  The  desired  unit,  g/'L,  is 
determined  by  the  followins 
relationship: 


^ 
^ 


:hremttoa'tm  of  •  crMtWnt  tmn6$r6 
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OC     52*92    S'22    Spi     SI     SZ'll     Q'Z     SrC 

(D00lX)SlNnO0Y3ilV 


C«>ibratien  eurvt  for  tf— iimm 


g/U 


^g/mL       mg/L 


1000 


1000 


3.7.4.  The  resulting  value  for  creatinine  is 
used  to  normalize  the  urinary 
concentration  of  the  desired  analyte  (A) 
(Cd  or  B2M)  by  using  the  following 
formula. 


Ug  A/g  creatinines 


Mg  A/L  (experimental) 
g/L  creatinine 


Where  A  is  the  desired  analyte.  The  protocol 
of  reporting  such  normalized  results  is 
|xg  A/g  creatinine. 

3.8.  Safety  precautions.  See  section  2.7. 

4.  Conclusions 
The  determination  of  creatinine  in  urine  by 
HPLC  is  a  good  alternative  to  the  Jaffe 
method  for  industrial  hygiene 
laboratories.  Sample  clarification  with 
SEP-PAKs  did  not  change  the  amount  of 
creatinine  found  in  urine  samples. 
However,  it  does  protect  the  analytical 
column.  The  results  of  this  creatinine  in 
urine  procedure  are  unaffected  by  the  pH 
of  the  urine  sample  under  the  conditions 
tested  by  this  procedure.  Therefore,  no 
special  measures  are  required  for 
creatinine  analysis  whether  the  urine 
sample  has  been  stabilized  with  10% 
nitric  acid  for  the  Cd  analysis  or  brought 


to  a  pH  of  7  with  0.11  NaOH  for  the  B2M 
analysis. 
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PART  1926  —  [Amended] 

Subpart  Z— Toxic  and  Hazardous 
Substances 

1.  The  authority  citation  for  subpart  Z 
of  29  CFR  part  1926  continues  to  read 
as  follows: 


Authority:  Sections  6  and  8.  Occupational 
Safety  and  Health  Act,  29  U.S.C.  655. 657; 
Secretary  of  Labor's  Orders  Nos.  12-71  (36 
FR  8754).  8-76  (41  FR  25059).  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033)  as  applicable; 
and  29  CFR  part  1911. 

Section  1926.1102  not  issued  under  29 
U.S.C.  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C.  653. 

Section  1926.1103  through  1926.1118  also 
issued  under  29  U.S.C.  653. 

Section  1926.1128  also  issued  under  29 
use.  653. 

Section  1926.1145  and  1926.1147  also 
issued  under  29  U.S  C.  653. 

Section  1926.1148  also  issued  under  29 
use.  653. 

2.  In  part  1926,  §  1926.63.  Cadmium. 
is  redesignated  as  §  1926.1127. 

3.  In  paragraph  (m)(4)(iii){H)  of 
(newly  redesignated)  §  1926.1127.  the 
reference  to  "§  1910.20(g)(1)  and  (2)"  is 
changed  to  read  "§  1926.33(g)  (1)  and 
(2)";  in  §  1926.1127(n)  (l)(iii).  (3)(iii). 
and  (5)(i).  the  reference  to  "29  CFR 
1910.20"  is  changed  to  read  "§  1926.33 
of  this  part";  and  in  §  1926.1127(n)(6). 
the  reference  to  "29  CFR  1910.20(h)"  is 
changed  to  read  "§  1926.33(h)  of  this 
part." 
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103-33 
103-34 

103-35 


103-36 
103-37 

103-38 


'  itle 

To  authorize  the  United  States  Secret  Service  to  continue  to  furnish  protection  to  the  former 

Vice  President  or  his  spouse. 
To  ensure  that  the  compensation  and  other  em  sluments  attached  to  the  office  of  Secretary  of  the 
Treasury  are  those  which  were  in  effect  on  Ji  nuary  1,  1989. 

Family  and  Medical  Leave  Act  of  1993 

To  designate  the  Federal  Judiciary  Building    n  Washington.  D.C.,  as  the  "Thurgood  Marshall 

Federal  Judiciary  Building". 
To  designate  February  21  through  February  27   1993.  as  "National  FFA  Organization  Awareness 
Week". 

Emergency  Unemployment  Compensation  Am(  ndments  of  1993 

Aircraft  Equipment  Settlement  Leases  Act  of  1'  193  , 

Designating  March  25,  1993,  as  "Greek  Inde:  lendence  Day:  A  National  Day  of  Celebration  of 
Greek  and  American  Democracy". 

To  proclaim  March  20,  1993,  as  "National  Agr  culture  Day"  

To  extend  the  Export  Administration  Act  of  IS  79  and  to  authorize  appropriations  under  that  Act 

for  fiscal  years  1993  and  1994. 
To  extend  the  suspended  implementation  of  c  jrtain  requirements  of  the  food  stamp  program  on 
Indian  reservations,  and  lor  other  purposes. 

To  provide  for  a  temporary  increase  in  the  put  lie  debt  limit  

To  amend  the  Airport  and  Airway  Safety,  Ca{acity,  Noise  Improvement,  and  Intermodal  Trans- 
portation Act  of  1992  with  respect  to  the  es  ablishment  of  the  National  Commission  to  Ensiire 
a  Strong  Competitive  Airline  Industry. 

Designating  April  2. 1993,  as  "Education  and  I  haring  Day,  U.S.A."  

Concerning  the  dedication  of  the  United  States  Holocaust  Memorial  Museum 

To  authorize  the  adjustment  of  the  boundariei  of  the  South  Dakota  portion  of  the  Sioux  Ranger 
District  of  Custer  National  Forest,  and  for  ot  ler  purposes. 

Idaho  Land  Exchange  Act  of  1993  

To  amend  title  38,  United  States  Code,  and  { tie  XIX  of  the  Social  Security  Act  to  make  tech- 
nical corrections  relating  to  the  Veterans  He  ilth  Care  Act  of  1992. 
Providing  for  the  appointment  of  Hanna  Holl  torn  Gray  as  a  citizen  regent  of  the  Board  of  Re- 
gents of  the  Smithsonian  Institution. 
Providing  for  the  appointment  of  Barber  B.  C  )nable,  Jr.,  as  a  citizen  regent  of  the  Board  of  Re- 
gents of  the  Smithsonian  Institution. 
Providing  for  the  appointment  of  Wesley  S.  V  illiams,  Jr.  as  a  citizen  regent  of  the  Board  of  Re- 
gents of  the  Smithsonian  Institution. 

Designating  March  1993  and  March  1994  both  as  "Women's  History  Month" 

To  amend  the  Stock  Raising  Homestead  Act  t<  resolve  certain  problems  regarding  subsurface  es- 
tates, and  for  other  purposes. 
Making  eraergency*Supplemental  appropriatic  ns  for  the  fiscal  year  ending  September  30,  1993, 

and  for  other  purposes. 
To  revise  the  boundaries  of  the  George  Wai  hington  Birthplace  National  Monument,  and  for 

other  purposes. 
To  provide  for  the  rehabilitation  of  historic  s  ructures  within  the  Sandy  Hook  Unit  of  Gateway 

National  Recreation  Area  in  the  State  of  Nei  r  Jersey,  and  for  other  purposes. 
To  designate  the  weeks  of  April  25  through  May  2,  1993,  and  April  10  through  17,  1994,  as 
"Jewish  Heritage  Week". 

To  authorize  the  President  to  proclaim  the  las  Friday  of  April  1993  as  "National  Arbor  Day" 

To  designate  the  week  beginning  April  25, 19'  i3,  as  "National  Crime  Victims'  Rights  Week"  

To  designate  the  weeks  beginning  April  18,  1993,  and  April  17,  1994,  each  as  "Nancy  Moore 

Thurmond  National  Organ  and  Tissue  Donop  Awareness  Week". 
National  Voter  Registration  Act  of  1993 
To  authorize  the  construction  of  a  memorial 
environs  to  honor  meml}ers  of  the  Armed 
memorate  United  States  participation  in  th^  conflict. 
To  authorize  the  conduct  and  development  oi  NAEP  assessments  for  fiscal  year  1994 
Designating  May  30,  1993,  through  June  7,  1^3.  as  a 

Fiftieth  Anniversary  of  World  War  11' 
To  amend  title  10,  United  States  Code,  to  reiise  the  applicability  of  qualification  requirements 

in  the  Department  of  Defense,  to  make  necessary 
technical  corrections  in  that  title  and  certa  n  other  defense-related  laws,  and  to  facilitate  real 
property  repairs  at  military  installations  a^d  minor  military  construction  during  fiscal  year 
1993. 
Central  Intelligence  Agency  Voluntary  Separation  Pay  Act 
To  amend  the  Immigration  and  Nationality  Kct  to  authorize  appropriations  for  refugee  assist- 
ance for  fiscal  years  1993  and  1994. 
Designating  the  weeks  beginning  May  23. 199^.  and  May  15.  1994.  as  "Emergency  Medical  Serv- 
ices Week". 


Approved 
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Tide 

To  designate  the  months  of  May  1993  and  May  1994  as  "National  Trauma  Awareness  Month"  ... 

Government  Printing  Office  Electronic  Information  Access  Enhancement  Act  of  1993 

Designating  the  week  beginning  June  6,  1993,  and  June  5,  1994.  "Lyme  Disease  Awareness 
Week". 

National  Cooperative  Production  Amendments  of  1993  

National  Institutes  of  Health  Revitalization  Act  of  1993 "!!!!"!".!!!"!"!!"""!!"""!..!!!"! 

To  amend  the  Federal  Deposit  Insurance  Act  to  improve  the  procedures  for  treating  unclaimed 
insured  deposits,  and  for  other  purposes. 

Forest  Resources  Conservation  and  Shortage  Relief  Amendments  Act  of  1993  

Big  Thicket  National  Preserve  Addition  Act  of  1993 "]]["[ 

To  designate  July  1,  1993,  as  "National  NYSP  Day" '"!"!"""!!!!!."!!!!!"!!"!!!""! 

To  resolve  the  status  of  certain  lands  relinquished  to  the  United  States  under  the  Act  of  June  4 
1897  (30  Stat.  11,  36),  and  for  other  purposes. 

To  provide  authority  for  the  President  to  enter  into  trade  agreements  to  conclude  the  Uruguay 
Round  of  multilateral  trade  negotiations  under  the  auspices  of  the  General  Agreement  on  Tar- 
iffs and  Trade,  to  extend  tariff  proclamation  authority  to  carry  out  such  agreements,  and  to 
apply  congressional  "fast  track"  procedures  to  a  bill  implementing  such  agreements. 

Supplemental  Appropriations  Act  of  1993 

To  designate  the  facility  of  the  United  States  Postal  Service  located  at  20  South  Main  in  Beaver 
Utah,  as  the  "Abe  Murdock  United  States  Post  Office  Building". 

Designating  July  2,  1993  and  July  2. 1994  as  "National  Literacy  Day"  

Designating  July  17  through  July  23, 1993,  as  "National  Veterans  Golden  Age  Games  Week"  

To  authorize  the  transfer  of  naval  vessels  to  certain  foreign  countries 

Armored  Car  Industry  Reciprocity  Act  of  1993  ...1.^" 

Cave  Creek  Canyon  Protection  Act  of  1993 "."!!.."!!"!!!!.""""" 

To  provide  for  planning  and  design  of  a  National  Air  and  Space  Museum  extension  at  Washing- 
ton Dulles  International  Airport. 

To  modify  the  boundary  of  Hot  Springs  National  Park „ 

To  extend  the  operation  of  the  migrant  student  record  transfer  system  

Designating  April  9. 1994,  as  "National  Former  Prisoner  of  War  Recognition  Day" 

To  designate  August  1.  1993,  as  "Helsinki  Human  Rights  Day" 

Government  Performance  and  Results  Act  of  1993  ...!."!""!! 

Spring  Mountains  National  Recreation  Area  Act !."""!!!..!"!! 

To  establish  the  Snake  River  Birds  of  Prey  National  Conservation  Area  in  the  State  of  Idaho,  and 
for  other  purposes. 

To  extend  the  period  during  which  chapter  12  of  title  11  of  the  United  States  Code  remains  in 
effect,  and  for  other  purposes. 

Omnibus  Budget  Reconciliation  Act  of  1993  

To  provide  for  the  conveyance  of  certain  lands  and  improvements  in  Washington,  District  of  Co- 
lumbia, to  the  Columbia  Hospital  for  Women  to  provide  a  site  for  the  construction  of  a  facility 
to  house  the  National  Women's  Health  Resource  Center. 

To  amend  the  Securities  Exchange  Act  of  1934  to  permit  members  of  national  securities  ex- 
changes to  effect  certain  transactions  with  respect  to  accounts  for  which  such  members  exer- 
cise investment  discretion. 

Legislative  Branch  Appropriations  Act,  1994  

To  authorize  the  Administrator  of  the  Federal  Aviation  Administration  to  conduct  appropriate 
programs  and  activities  to  acknowledge  the  status  of  the  county  of  Fond  du  Lac,  Wisconsin,  as 
the  "World  Capital  of  Aerobatics",  and  for  other  purposes. 

To  designate  September  13,  1993,  as  "Commodore  John  Barry  Day" 

Fluid  Milk  Promotion  Amendments  Act  of  1993  !.!!!!!!!"!!!!!!! 

Rehabilitation  Act  Amendments  of  1993  ..!."!!..."!!!!."!."..".. 

Designating  September  9. 1993,  and  April  21, 1994,  each  as  "National  D.A.R.E.  Day""""!""!!!!""! 

Emergency  Supplemental  Appropriations  for  Relief  From  the  Major,  Widespread  Flooding  in  the 
Midwest  Act  of  1993. 

Depository  Institutions  Disaster  Relief  Act  of  1993 

Colorado  Wilderness  Act  of  1993  !..!!!!!!!!!!!!!!!!!!!! 

To  amend  title  38,  United  States  Code,  to  codify  the  rates  of  disability  compensation  for  veter! 
ans  with  service-connected  disabilities  and  the  rates  of  dependency  and  indemnity  compensa- 
tion for  survivors  of  such  veterans  as  such  rates  took  effect  on  December  1, 1992. 

To  authorize  major  medical  facility  construction  projects  for  the  Department  of  Veterans  Affairs 
for  fiscal  year  1994,  and  for  other  purposes. 

Nutrition  Labeling  and  Education  Act  Amendments  of  1993 

Small  Business  Guaranteed  Credit  Enhancement  Act  of  1993  

National  and  Community  Service  Trust  Act  of  1993  i ., !..!!.!..! 

To  designate  the  weeks  of  September  19.  1993,  through  September  25,  1993,  and  of  September 
18, 1994,  through  September  24.  1994.  as  "National  Rehabilitation  Week". 

To  designate  October  1993  as  "National  Breast  Cancer  Awareness  Month" 

Designating  September  10.  1993.  as  "National  POW/ML\  Recognition  Day"  and  authorizing  the 
display  of  the  National  League  of  Families  POW/MIA  flag. 

To  extend  the  current  interim  exemption  under  the  Marine  Mammal  Protection  Act  for  commer- 
cial fisheries  until  April  1, 1994. 


Approved  s\OJ 
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July  2,  1993  234 

July  2,  1993    239 

July  2.  1993  241 

July  16.  1993  270 

July  16.  1993  271 

July  22,  1993  273 

July  28,  1993  274 

July  28,  1993  276 

Aug.  2,  1993  278 

Aug.  2,  1993  !  279 

Aug.  2. 1993  280 

Aug.  2,  1993  281 

Aug.  2,  1993  282 

Aug.  2,  1993  283 

Aug.  3, 1993  285 

Aug.  4.  1993  297 

Aug.  4,  1993  302 

Aug.  6.  1993  311 

Aug.  10,  1993  312 

Aug.  11,  1993  686 

Aug.  11,  1993  691 

Aug.  11,  1993  692 

Aug.  11.  1993  714 

Aug.  11,  1993  715 

Aug.  11.  1993  717 

Aug.  11,  1993  718 

•Aug.  11,  1993  737 

Aug.  12.  1993  739 

Aug.  12.  1993  752 

Aug.  13,  1993  756 

Aug.  13,  1993  767 

Aug.  13,  1993  770 

Aug.  13,  1993  773 

Aug.  13,  1993  780 

Sep.  21.  1993  785 

Sep.  21,  1993  924 

Sep.  21,  1993  926 

Sep.  21,  1993  928 

Sep.  30, 1993  930 
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fi  ;cal 


(f 1993 


law 


16 


Making  appropriations  for  foreign  operatioi  s 

cal  year  ending  September  30.  1994,  an< 

grams  for  the  fiscal  year  ending  Septemb*  r 
Making  continuing  appropriations  for  the  f 
Performance  Management  and  Recognition 
To  designate  the  Federal  building  to  be 

berland  and  Church  Avenues  in  Knoxvi|le 

States  Courthouse". 
Gallatin  Range  Consolidation  and  Protectioi 
To  designate  the  month  of  August  as    "' 

purposes. 
Utah  Schools  and  Lands  Improvement  Act 
Hatch  Act  Reform  Amendments  of  1993  .... 
To  designate  the  United  States  courthouse 

ginia,  as  the  "Lewis  F.  Powell,  Jr.  United 
To  designate  the  Federal  building  in 

Building". 
To  redesignate  the  Pulaski  Post  Office  located 

as  the  "Ross  Bass  Post  Office". 
To  continue  the  authorization  of  -^^.-^. 

Natural  History,  and  for  other  purposes 
To  designate  the  week  of  October  3,  1993, 

ness  Week". 
To  designate  October  6,  1993  and  1994,  as  ' 
To  authorize  appropriations  for  the  Americj  n 
To  provide  that  certain  property  located  in 

authority  for  the  purpose  of  providing  Ic 

erty  under  the  Act  of  September  30,  1950 
Federal  Employees  Leave  Sharing  Amendments 
To  establish  the  Jemez  National  Recreation 

poses. 
To  provide  for  the  reauthorization  of  the  c(^ 

tics  by  the  Secretary  of  Commerce  througl 
National  Forest  Foundation  Act  Amendmen 
To  designate  the  months  of  October  1993  a 
Designating  October  16,  1993,  and  October 
To  designate  October  19,  1993,  as  "National 
Military  Construction  Appropriations  Act,  1 
Agriculture,  Rural  Development,  Food  and 

priations  Act,  1994 
Departments  of  Labor,  Health  and  Human 

propriations  Act,  1994. 
Making  further  continuing  appropriations 
To  amend  title  5,  United  States  Code,  to 

ance  Act  of  1978,  and  for  other  purposes. 
To  amend  the  definition  of  a  rural 

for  other  purposes. 
Catawba  Indian  Tribe  of  South  Carolina 
Designating  October  21,  1993,  as  "National 
Designating  the  week  beginning  Septembei 

and  Universities  Week". 
To  designate  the  month  of  October  1993  as 

HUD  Demonstration  Act  of  1993  

Departments  ofr Commerce,  Justice,  and 

tions  Act,  1994. 
Department  of  Transportation  and  Related 
Treasury,  Postal  Service,  and  General  Govl. 
Departments  of  Veterans  Affairs  and  Housi 

cies  Appropriations  Act,  1994. 
Middle  East  Peace  Facilitation  Act  of  1993 
Energy  and  Water  Development  Appropr 
Making  appropriations  for  the  governmen 

chargeable  in  whole  or  in  part  against  the 

September  30,  1994,  and  for  other  purposes 
Making  further  continuing  appropriations  fc 
Rural  Electrification  Loan  Restructuring  Act 
To  amend  the  National  Wool  Act  of  1954  to 

ers  receive  for  the  1994  and  1995  i 

grams  for  the  1996  and  subsequent  marketng 
Designating  the  beach  at  53  degrees  53'51" 

degrees  34'21"W  on  Hog  Island,  which  1 

kansas  Beach"  in  commemoration  of  the 

during  the  Japanese  attack  on  Dutch  Harbor, 


,  export  financing,  and  related  programs  for  the  fis- 
making  supplemental  appropriations  for  such  pro- 
30, 1993,  and  for  other  purposes. 

'  year  1994,  and  for  other  purposes 

lystem  Termination  Act  

constructed  between  Gay  and  Market  Streets  and  Cum- 
,  Tennessee,  as  the  "Howard  H.  Baker,  Jr.  United 

Act  of  1993  

National  Scleroderma  Awareness  Month",  and  for  other 


located  at  10th  and  M^in  Streets  in  Richmond,  Vir- 
jtates  Courthouse". 
JacksJinviUe.  Florida,  as  the  "Charles  E.  Bennett  Federal 

at  111  West  College  Street  in  Pulaski,  Tennessee, 

approprialions  for  the  East  Court  of  the  National  Museum  of 

through  October  9,  1993,  as  "Mental  Illness  Aware- 

German-American  Day" 

Foiklife  Center  for  fiscal  years  1994  and  1995  

the  State  of  Oklahoma  owned  by  an  Indian  housing 

income  housing  shall  be  treated  as  Federal  prop- 
[Public  Law  874,  81st  Congress). 

Act  of  1993  

^rea  in  the  State  of  New  Mexico,  and  for  other  pur- 


fo- 


Lanl 


1  Cover  iment 


Title 


Approved 


107 
Stat. 


lection  and  publication  of  quarterly  financial  statis- 

fiscal  year  1998,  and  for  other  purposes. 

Act  of  1993  

October  1994  as  "Country  Music  Month" 

,  1994,  each  as  World  Food  Day 

Mammography  Day"  


1)94 


Drug  Administration,  and  Related  Agencies  Appro- 
Services,  and  Education,  and  Related  Agencies  Ap- 


the  fiscal  year  1994,  and  for  other  purposes  

e  <tend  the  Federal  Physicians  Comparability  Allow- 

commui  lity  for  eligibility  for  economic  recovery  funds,  and 


Claims  Settlement  Act  of  1993  

liomedical  Research  Day" 

18,  1994  as  "National  Historically  Black  Colleges 

National  Down  Syndrome  Awareness  Month"  


Sti  te,  the  Judiciary,  and  Related  Agencies  Appropria- 


g 


;encies  Appropriations  Act,  1994  

Appropriations  Act,  1994  

and  Urban  Development,  and  Independent  Agen- 


iatifcns  Act,  1994  

of  the  District  of  Columbia  and  other  activities 
revenues  of  said  District  for  the  fiscal  year  ending 

fti' 


the  fiscal  year  1994,  and  for  other  purposes  

of  1993  

reduce  the  subsidies  that  wool  and  mohair  produc- 

marketi^g  years  and  to  eliminate  the  wool  and  mohair  pro- 

1  years,  and  for  other  purposes. 

166  degrees  34'15"W  to  53  degrees  53'48"N,  166 

in  the  Northeast  Bay  of  Unalaska.  Alaska  as  "Ar- 

206th  regiment  of  the  National  Guard,  who  served 

,  Unalaska  on  June  3  and  4,  1942. 


J, 
iis 


Sep.  30,  1993  931 

Sep.  30,  1993  977 

Sep.  30,  1993     ....  981 

Oct.  1,  1993  986 

Oct.  1,  1993  987 

Oct.  1.  1993  994 

Oct.  1,  1993  995 

Oct.  6,  1993  1001 

Oct.  6,  1993  1012 

Oct.  6,  1993  1013 

Oct.  6. 1993  1014 

Oct.  6,  1993  1015 

Oct.  6,  1993  1016 

Oct.  6,  1993  1018 

Oct.  8,  1993  1020 

Oct.  8,  1993  1021 

Oct.  8,  1993  1022 

Oct.  12,  1993  1025 

Oct.  12,  1993  1030 

Oct.  12,  1993  1031 

Oct.  12.  1993  1033 

Oct.  18.  1993  1034 

Oct.  18.  1993  1036 

Oct.  21,  1993  1037 

Oct.  21,  1993  1046 

Oct.  21,  1993  1082 

Oct.  21,  1993  1114 

Oct.  26,  1993  1115 

Oct.  26,  1993  1117 

Oct.  27.  1993  1118 

Oct.  27,  1993  1139 

Oct.  27,  1993  1141 

Oct.  27.  1993  1142 

Oct.  27,  1993  1144 

Oct.  27,  1993  ......  1153 

Oct.  27,  1993  1198 

Oct.  28,  1993  1226 

Oct.  28,  1993  1275 

Oct.  28,  1993  1309 

Oct.  28,  1993  1312 

Oct.  29,  1993  1336 

Oct.  29. 1993  1355 

Nov.  1,  1993  1356 

Nov.  1.  1993  1368 

Nov.  1,  1993  1370 


Federal  Regtoter  /  Vol.  59.  No.  1  /  January  3.  1994  /  Reader  Aids 


221 


Public 
Law 
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103-133 

103-134 

103-135 
103-136 

103-137 
103-138 
103-139 
103-140 
103-141 
103-142 

103-143 

103-144 
103-145 
103-146 

103-147 
103-148 

103-149 
103-150 


103-151 

103-152 
103-153 

103-154 
103-155 

103-156 
103-157 


103-158 
103-159 


103-160 
103-161 

103-162 

103-163 

103-164 
103-165 

103-166 
103-167 

103-168 
103-169 
103-170 
103-171 
103-172 
103-173 
103-174 
103-175 

103-176 
103-177 
103-178 
103-179 
103-180 
103-181 


Title 

To  direct  the  Secretary  of  Agriculture  to  convey  certain  lands  to  the  town  of  Taos,  New  Mexico  . 
To  approve  the  extension  of  nondiscriminatory  treatment  with  respect  to  the  products  of  Roma- 
nia. 

To  designate  the  Pittsburgh  Aviary  in  Pittsburgh,  Pennsylvania  as  the  National  Aviary  in  PitU- 
burgh. 

To  modify  the  project  for  flood  control,  James  River  Basin,  Richmond,  Virginia 

Designating  the  week  beginning  October  31.  1993.  as  "National  Health  Information  Management 

W©6Jt    . 

Designating  November  22. 1993.  as  "National  Military  Families  Recognition  Day"  

Department  of  the  Interior  and  Related  Agencies  Appropriations  Act.  1994  

Department  of  Defense  Appropriations  Act,  1994  „..[.. 

Veterans'  Compensation  Rates  Amendments  of  1993 

Religious  Freedom  Restoration  Act  of  1993  !...!.'.!...!!!!!!!!!!!!!!!!!!!!"!!!!!!!!! 

To  amend  title  18,  United  States  Code,  to  authorize  the  Federal  Bureau  of  Investigation  to  obtain 
certain  telephone  subscriber  information. 

To  designate  the  Federal  building  located  at  280  South  First  Street  in  San  Jose,  California,  as  the 
"Robert  F.  Peckham  United  States  Courthouse  and  Federal  Building". 

El  Camino  Real  de  Tierra  Adentro  Study  Act  of  1993  „ 

El  Camino  Real  Para  Los  Texas  Study  Act  of  1993 '. ".'''''''"'''''"'. 

Designating  the  week  beginning  November  14.  1993,  and  the  week  beginning  November  \3, 
1994,  each  as  "Geography  Awareness  Week". 

To  designate  the  third  Sunday  in  November  of  1993  as  "National  Children's  Day" 

Designating  the  week  beginning  November  7,  1993.  and  the  week  beginning  November  6.  1994, 
each  as  "National  Women  Veterans  Recognition  Week". 

South  African  Democratic  Transition  Support  Act  of  1993  

To  acknowledge  the  100th  anniversary  of  the  January  17,  1893  overthrow  of  the  Kingdom  of  Ha- 
waii, and  to  offer  an  apology  to  Native  Hawaiians  on  behalf  of  the  United  States  for  the  over- 
throw of  the  Kingdom  of  Hawaii. 

To  authorize  the  Board  of  Regents  of  the  Smithsonian  Institution  to  plan,  design,  and  construct 
the  West  Court  of  the  National  Museum  of  Natural  History  building. 

Unemployment  Compensation  Amendments  of  1993  

To  authorize  the  President  to  issue  a  proclamation  designating  the  week  beginning  on  November 
21, 1993,  and  November  20, 1994,  as  "National  Family  Week". 

To  designate  the  month  of  November  in  1993  and  1994  as  "National  Hospice  Month"  

To  amend  the  Indian  Environmental  General  Assistance  Program  Act  of  1992  to  extend  the  au- 
thorization of  appropriations. 

United  States  Grain  Standards  Act  Amendments  of  1993  

To  designate  the  periods  commencing  on  November  28,  1993,  and  ending  on  December  4,  1993, 
and  commencing  on  November  27,  1994,  and  ending  on  December  3,  1994,  as  "National 
Home  Care  Week". 

To  authorize  the  placement  of  a  memorial  cairn  in  Arlington  National  Cemetery.  Arlington.  Vir- 
ginia, to  honor  the  270  victims  of  the  terrorist  bombing  of  Pan  Am  Flight  103. 

To  provide  for  a  waiting  period  before  the  purchase  of  a  handgun,  and  for  the  establishment  of  a 
national  instant  criminal  background  check  system  to  be  contacted  by  firearms  dealers  before 
the  transfer  of  any  firearm. 

National  Defense  Authorization  Act  for  Fiscal  Year  1994  

To  amend  title  38,  United  States  Code,  to  increase  the  rate  of  special  pension  payable  to  persons 
who  have  received  the  Congressional  Medal  of  Honor.  '^ 

To  designate  portions  of  the  Maurice  River  and  its  tributaries  in  the  State  of  New  Jersey  as  com- 
ponents of  the  National  Wild  and  Scenic  Rivers  Systems. 

To  authorize  the  Air  Force  Memorial  Foundation  to  establish  a  memorial  in  the  District  of  Co- 
lumbia or  its  environs. 

Designating  January  16,  1994,  as  "National  Good  Teen  Day"  

To  express  appreciation  to  W.  Graham  Qaytor,  Jr.,  for  a  lifetime  of  dedicated  and  inspired  serv- 
ice to  the  Nation. 

To  extend  authorities  under  the  Middle  East  Peace  Facilitation  Act  of  ..993  by  six  months  

Designating  January  2,  1994,  through  January  8,  1994,  as  "National  Law  Enforcement  Training 
Week". 

Designating  December  1993  as  "National  Drunk  and  Drugged  Driving  Prevention  Month" 

Lechuguilla  Cave  Protection  Act  of  1993 

Red  River  Designation  Act  of  1993 

Older  Americans  Act  Technical  Amendments  of  1993 

Federal  Employees  Clean  Air  Incentives  Act 

International  Parental  Kidnapping  Crime  Act  of  1993  

To  authorize  the  leasing  of  naval  vessels  to  certain  foreign  countries 

To  authorize  and  direct  the  Secretary  of  the  Interior  to  convey  certain  lands  in  Cameron  Parish. 
Louisiana,  and  for  other  purposes. 

Indian  Tribal  Justice  Act  

American  Indian  Agricultural  Resource  Management  Act _ 

Intelligence  Authorization  Act  for  Fiscal  Year  1994 „ 

Patent  and  Trademark  Office  Authorization  Act  of  1993 „ 

Negotiated  Rates  Act  of  1993 

Hazard  Mitigation  and  Relocation  Assistance  Act  of  1993 


Approved  5\0; 

Nov.  2. 1993  1371 

Nov.  2,  1993  1373 

Nov  8,  1993  1374 

Nov.  8. 1993 1375 

Nov  8,  1993   1376 

Nov.  8.  1993  1377 

Nov.  11.  1993  1379 

Nov.  11.  1993  1418 

Nov.  11.  1993  ^485 

Nov.  16.  1993  1488 

Nov.  17.  1993  1491 

Nov.  17.  1993  1493 

Nov.  17.  1993  1494 

Nov.  17.  1993  1496 

Nov.  17.  1993  1498 

Nov.  17. 1993   ....  1500 

Nov.  17.  1993  1502 

Nov.  23.  1993  1503 

Nov.  23.  1993  1510 

Nov.  24.  1993  1515 

Nov.  24,  1993  1516 

Nov.  24,  1993  1521 

Nov.  24,  1993  1522 

Nov.  24.  1993  1523 

Nov.  24.  1993  1525 

Nov.  24,  1993  1532 

Nov.  24,  1993  1533 

Nov.  30,  1993  1536 

Nov.  30,  1993  1547 

Nov.  30,  1993  1967 

Dec.  1,  1993  1968 

Dec.  2,  1993  1973 

Dec.  2,  1993  1974 

Dec.  2,  1993  1975 

Dec.  2,  1993  1978 

Dec.  2,  1993  1979 

Dec.  2,  1993  1981 

Dec.  2.  1993  1983 

Dec.  2,  1993  1986 

Dec.  2.  1993  1988 

Dec.  2,  1993  1995 

Dec.  2, 1993  1998 

Dec.  2. 1993  2000 

Dec.  2, 1993  2002 

Dec.  3,  1993  2004 

Dec.  3.  1993  2011 

Dec.  3, 1993  2024 

Dec.  3,  1993  2040 

Dec.  3,  1993  2044 

Dec.  3,  1993  2054 
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103-205  . 


103-206 
103-207 
103-208 
103-209 
103-210 


ance  Program 
To  require  the  Secretary  of  the  Treasury  to  min 


Title 

North  American  Free  Trade  Agreement  Implem<  atation  Act 

Preventive  Health  Amendments  of  1993 !i™"!!™!!]l""!L"!™!.™!!."i 

To  provide  for  the  addition  of  the  Truman  Fam  Home  to  the  Harry  S  Truman  National  Historic 

Site  in  the  State  of  Missouri. 
To  provide  increased  flexibility  to  SUtes  in  cai  rying  out  the  Low-Income  Home  Energy  Assist- 


coins  in  commemoration  of  the  250th  anniver- 


sary of  the  birth  of  Thomas  Jefferson,  Americans  who  have  been  prisoners  of  war.  the  Vietnam 

Veterans  Memorial  on  the  occasion  of  the  10&  anniversary  of  the  Memorial,  and  the  Women 

in  Military  Service  for  America  Memorial,  and  for  other  purposes. 

Designating  December  15.  1993.  as  "National  Fii  efighters  Day" 

Egg  Research  and  Consimier  Information  Act  An  endments  of  1993 "^!^Z^. 

Watermelon  Research  and  Promotion  Improvemi  nt  Act  of  1993 „!.!.!!!!!!"!! 

Fresh  Cut  Flowers  and  Fresh  Cut  Greens  Promot  on  and  Information  Act  of  1993  .S'"""'"""'"" 
To  amend  the  Thomas  Jefferson  Conmiemorati<  n  Commission  Act  to  extend  the  deadlines  for 

reports. 

To  extend  arbitration  under  the  provisions  of  cl  apter  44  of  title  28.  United  States  Code,  and  for 
other  purposes. 

To  provide  for  the  extension  of  certain  authorit; '  for  the  Marshal  of  the  Supreme  Court  and  the 

Supreme  Court  Police. 

Lime  Research.  Promotion,  and  Consumer  Infbrr  lation  Improvement  Act 

To  make  a  technical  junendment,  and  for  other  f  urposes „ „... 

Designating  January  16,  1994,  as  "Religious  Free  lom  Day" !!!"""!!!!!!!."!!!!"!!!!" 

To  provide  for  additional  development  at  War  in  the  Pacific  National  Historical  Park,  and  for 

other  purposes. 

Copyright  Royalty  Tribunal  Reform  Act  of  1993    

Act  For  Reform  In  Emerging  New  Democracies  ind  Support  and  Help  for  Improved  Partnership 

with  Russia,  Ukraine,  and  Other  New  Independent  States  or  the  FRIENDSHIP  Act 

Domestic  Chemical  Diversion  Control  Act  of  1993  

To  clarify  the  regulatory  oversight  exercised  by  i  he  Rural  Electrification  AdiiiinWration  with  re^ 

spect  to  certain  electric  borrowers. 

Government  Securities  Act  Amendments  of  1993  

Making  a  technical  amendment  of  the  Clayton  A  :t  !!.™!!I""!!!."!"!!!."!.!!!!!!!!!!. 

Resolution  Trust  Corporation  Completion  Act  !..."!I"!"!""!."!!""!!!"!!."!""!!!!" 

To  extend  the  suspended  implementation  of  cer  aln  requirements  of  the  food  stainp  pi^«m  oii 

Uidian  reservations,  to  suspend  certain  eligib  lity  requiremente  for  the  participation  of  retail 

food  stores  in  the  food  stamp  program,  and  foi  other  purposes. 

Coast  Guard  Authorization  Act  of  1993  

Providing  for  the  convening  of  the  Second  Sessii  n  of  the  One  Hundred  TTJiiicinTOM"!!!!!!!!!!!." 

Higher  Education  Technical  Amendments  of  199  } 

National  Child  Protection  Act  of  1993  „ ""1".""!"!!!»!"!!.;."."!!I!!!."!!."!!!!!!!."!!."!!."!."." 

To  amend  title  38,  United  States  Code,  to  providfe  additional  autliority  for  tiieSeawtaiy  of  Veter- 
ans Affairs  to  provide  health  care  for  veterans  pf  the  Persian  Gulf  War. 


Approved  s»;^ 

Dec.  8.  1993  2057 

Dec  14,  1993  2226 

Dec.  14,  1993  2243 

Dec.  14.  1993   2244 

Dec  14. 1993  2245 


Dec  14. 

1993  ... 

.   2255 

Dec.  14. 

1993  ... 

.   2256 

Dec.  14, 

1993  .. 

2259 

Dec.  14, 

1993  ... 

2266 

Dec.  14, 

1993  ... 

..  2291 

Dec.  14, 

1993  ... 

.  2292 

Dec.  14. 

1993  ... 

.  2293 

Dec.  14, 

1993  .. 

.  2294 

Dea  14, 
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W  ishingti 


Environmental 
Protection  Agency 


pamphlet  form  (referred  to  as  "slip  laws")  from  the  Superintendent 
hinRton.  DC  20402  (phone.  202-512-2470).  Some  laws  may  not 

* 


Sole  Source  Aquifer  Designation;  Pierce 
County,  WA;  Notice 


224 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4821-4] 

Sole  Source  Aquifer  Designation  of  the 
Central  Pierce  County  Aquifer  System, 
Pierce  County.  WA 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  determination. 

SUMMARY:  Pursuant  to  section  1424(e)  of 
the  Safe  Driniting  Water  Act,  the  Region 
10  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
has  determined  that  the  Central  Pierce 
County  Aquifer  System  is  the  principal 
source  of  drinking  water  for  the 
designated  area,  and  that  the  aquifer 
system,  if  contaminated,  would  create  a 
significant  hazard  to  public  health.  Asa 
result  of  this  determination,  all  federal 
fmancially-assisted  projects  proposed  in 
the  designated  area  will  be  subject  to 
EPA  review  to  ensure  that  they  do  not 
create  a  significant  hazard  to  public 
heahh. 

EFFECTIVE  DATE:  This  determination 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  Edstem  time  on 
January  18, 1994. 
ADDRESSES:  The  information  upon 
which  this  determination  is  based  is 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  main  and  satellite  branches  of  the 
Pierce  County  Library  System,  and  at 
the  EPA  Library'.  10th  Floor.  Park  Place 
Building.  1200  Sixth  Avenue,  Seattle. 
Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Downey,  Environmental 
Protection  Specialist,  Ground  Water 
Section,  WD-133,  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  JJeattle,  Washington 
98101,206-553-0682. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  Section 
1424(e)  of  the  Safe  Drinking  Water  Act 
(42  United  States  Code.  300f,  300h-3(e), 
Pub.  L.  93-523),  the  Region  10 
Administrator  of  U.S.  Environmental 
Protection  Agency  has  determined  that 
the  Central  Pierce  County  Aquifer 
System  is  the  principal  source  of 
drinking  water  for  the  designated  area, 
and  that  the  aquifer  system,  if 
contaminated,  would  create  a  significant 
hazard  to  public  heahh.  As  a  result  of 
this  determination,  federal  financially- 
assisted  projects  proposed  in  the 
designated  area  will  be  subject  to  EPA 
review  to  ensure  that  they  do  not  create 
a  signiHcant  hazard  to  public  health. 

Tne  information  upon  which  EPA  is 
issuing  this  final  determination  has 
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been  summarized  in  the  "Support 
Document  for  Sole  Source  Aquifer 
Designation  of  the  Central  Pierce  County 
Aquifer  Sys  tem",  EPA  910/R-93-001, 
prepared  b]  the  EPA  Region  10  Ground 
Water  Secti  >n. 

I.  Backgrou  nd 

Section  1  t24(e)  of  the  Safe  Drinking 
Water  Act  s  ates: 


ai?d. 


If  the 
own  initiativ  > 
has  an  aqui 
drinicing  wat^r 
if  contamin 
ha7.ard  to  pu 
notice  of  thai 
Register.  Af»i 
notice,  no  co 
assistance 
guarantee, 
for  any  project 
determines 
through  a 
significant 
cotnmi' 
authorized 
be  entered  i 
to  assure  thai 
aquifer. 


Administrator  determines,  on  his 
or  upon  petition,  that  an  area 
which  is  the  sole  or  principal 
source  for  the  area  and  which, 
would  create  a  significant 
lie  health,  he  shall  publish 
determination  in  the  Federal 
I  r  (he  publication  of  any  such 
iimitment  for  federal  financial 
[ii  rough  a  grant,  contract,  loan 
orjotherwise)  may  be  entered  into 
which  the  Administrator 
contaminate  such  aquifer 
zone  so  as  to  create  a 
hdzard  to  public  health,  but  a 
tment  for  federal  assistance  may.  if 
upder  another  provision  of  law, 
to  plan  or  design  the  project 
Lt  will  not  so  contaminate  the 


n  ay  i 
rec  large ; 


n  oi 


has  a 


o  le ' 
t  ie( 
tle< 


defines  a  sole  or  principal  source 
which  supplies  at  least  50 
drinking  water  in  the  area 
aquifer.  Current  EPA 
J  Iso  stipulate  that  these  areas 
alternative  drinking  water 
which  could  physically, 
economically  supply  all 
epend  upon  the  aquifer  for 
witer.  For  convenience,  all 
design  ited  sole  or  principal  source 
usually  referred  to  simply 
source  aquifers".  Although  EPA 
Stat  itory  authority  to  initiate 
aquifer  designations,  the 
longstanding  policy  of 
in  response  to  petitions, 
petitjons  may  be  submitted  to 
individual  or  organization 
d4>cument  and  meet  all 
gnation  criteria  as  outlined  in  the 
Soun  e  Aquifer  Designation 
Quidance".  EPA  440/5-«7- 


EPA 
aquifer  as 
percent  of 
overlying 
guidelines 
can  have  nc 
source(s) 
legally,  and 
those  who 
drinking 
EPA 

aquifers  are 
as  "sole 
has  the 
sole  source 
Agency 
acting  only 
These 
EPA  by  any 
and  must 
desi 
"Sole 
Petitioner 
003. 

On  June  i3. 1987,  EPA  Region  10 
received  a  s  ole  source  aquifer  petition 
from  the  Ta  :oma-Pierce  County  Health 
Department  (TPCHD).  The  petition 
requested  Q'A  designation  of  the 
"Clover/Chkmbers  Creek  Aquifer",  an 
area  of  appfoximately  144  square  miles 
of  central  Pierce  County  in  the  State  of 
Washingtoil.  On  July  29. 1987.  EPA 
requested  acditional  information  from 
the  TPCHDJ  a  revised  petition  was 
submitted  on  February  1, 1988.  On 
February  24. 1988,  EPA  sent  the  TPCHD 
a  letter  whi  :h  acknowledged  that  the 
petition  wa  i  considered  complete,  and 


that  the  technical  review  phase  would 
begin. 

EPA  guidance  allows  sole  source 
aquifer  designations  to  be  delineated  for 
an  entire  aquifer,  an  aquifer  system,  or 
part  of  an  aquifer  that  is 
hydrogeologically  separated  from  the 
rest  of  the  aquifer.  The  EPA  Region  10 
technical  review  determined  that  the 
petitioned  Clover/Chamber  Creek  area 
was  not  an  entire  aquifer  or  a 
hydrogeologically  separate  unit  of  an 
aquifer  but  was  located  within  a  larger 
aquifer  system.  Thus,  the  boundaries 
were  extended  to  those  now  designated. 
On  July  25, 1988,  the  TPCHD  provided 
EPA  with  drinking  water  consumption 
estimates  for  the  larger  area. 

II.  Basis  for  Determination 

Pursuant  to  section  1424(e),  the  EPA 
Regional  Administrator  has  determined 
that  the  Central  Pierce  County  Aquifer 
System  is  the  principal  drinking  water 
sou.T:e  for  the  area,  and  which,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health.  Based  on  the 
information  available  to  this  Agency, 
the  Regional  Administrator  has  made 
the  following  findings  which  are  the 
bases  for  the  determination  noted  above: 

1.  The  Central  Pierce  County  Aquifer 
System  supplies  approximately  60 
percent  of  the  average  drinking  water 
demand  for  the  area,  and  approximately 
84  percent  of  the  peak  drinking  water 
demand  for  the  area. 

2.  No  alternative  source  or 
combination  of  sources  can  physically, 
legally,  and  economically  supply  all 
those  who  depend  upon  the  aquifer 
system  for  drinking  water. 

3.  Based  upon  these  two  findings, 
contamination  of  the  Central  Pierce 
County  Aquifer  System  would  create  a 
significant  hazard  to  public  health. 

III.  Description  of  the  Central  Pierce 
County  Aquifer  System 

Note:  Some  information  In  this  section 
represents  an  unfbotnoted  summary  from  the 
"Support  Document  for  Sole  Source  Aquifer 
Designation  of  the  Central  Pierce  County 
Aquifer  System".  EPA  910/R-93-001. 
prepared  by  the  EPA  Region  10  Ground 
Water  Section. 

The  EPA  technical  review  determined 
that  the  Central  Pierce  County  Aquifer 
System  consists  primarily  of 
unconsolidated  sediments  deposited  by 
glaciers  and  associated  meltwater 
during  the  Quaternary  Period.  Ground 
water  originates  almost  entirely  as 
precipitation  upon  the  land  surface. 
Recharge  to  the  aquifer  system  is 
greatest  where  the  precipitation  falls  on 
permeable  glacial  outwash  sediments 
such  as  sand  or  gravel.  The  ground 
water  moves  regionally  toward  the 
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Puget  Sound  and  river  valleys  that 
constitute  the  aquifer  system 
boundaries.  Locally,  the  direction  and 
gradient  of  ground  water  movement  can 
vary  dramatically  from  the  oMBrall 
regional  trend. 

Depth  to  ground  water  varies  from 
zero  to  hundreds  of  feet.  The  greatest 
depth  to  ground  water  occurs  in 
recharge  areas  where  the  unsaturated 
zone  is  composed  of  highly  permeable 
glacial  outwash  materials.  Croimd  water 
occurs  at  or  near  the  land  surface  in 
discharge  areas  and  where  materials 
with  low  permeability,  such  as  glacial 
till  (an  unsorted  assemblage  of  clay,  silt, 
sand,  pebbles,  cobbles,  and/or 
boulders),  restricts  recharge  during  the 
wet  season.  Seasonal  variations  in  water 
table  elevations  of  20  to  30  feet  have 
been  observed  in  some  parts  of  the 
aquifer  system. 

Deep  wells  drilled  within  the  are? 
penetrate  multiple  productive  aquifers 
of  permeable  glacial  outwash  separated 
by  relatively  impermeable  aquitards  of 
glacial  till  or  non-gladal  sediments.  The 
degree  of  hydrologic  connection 
between  individual  aquifer  units  can 
vary  greatly.  Ground  water  discharge 
occurs  to  surface  water  bodies  and 
wetlands  within  the  area  (which  can 
also  recharge  the  ground  water  system), 
and  to  surface  water  bodies  whi<^ 
bound  the  area.  Ground  water  from  the 
aquifer  system  is  naturally  low  in 
dissolved  solids  and  can  be  used  for 
drinking,  irrigation,  and  most  industrial 
purposes  without  treatment. 

Tne  natural  sensitivity  of  the  aquifer 
system  to  contamination  is  influenced 
by  the  permeability  of  geologic  materials 
that  overlie  and  occur  within  the  aquifer 
system,  the  amount  of  recharge  from 
precipitation,  and  the  depth  to  ground 
water.  The  potential  for  contamination 
is  greatest  where  sediments  are 
permeable,  recharge  is  high,  and  groimd 
water  is  shallow. 

The  relative  vulnerability  of  ground 
water  to  contamination  also  increases 
from  various  human  activities  which 
provide  the  opporttmity  for 
anthropogenic  sources  of  contamination 
to  enter  the  system.  Subsurface  disposal 
of  waste  and  wastewater  is  the  chief 
threat  to  ground  water  quality  over 
much  of  the  aquifer  system.  The 
Tacoma-Pierce  County  Health 
Department  has  identified  individual 
and  community  septic  systems,  the 
subsurface  disposal  of  urban 
stormwater,  and  solid  waste  landfills  as 
principal  concerns.  Although 
concentrations  of  nonpoint 
contaminants  (such  as  nitrate  and 
chloride)  are  still  generally  below 
drinking  water  standards,  they  have 
increased  significantly  over  time 


throughout  parts  of  the  aquifer  system. 
Man-induced  contamination  which  has 
exceeded  drinking  water  standards  has 
been  documented  is  some  industrial  and 
conmiercial  areas.  Several  of  these  areas 
have  been  selected  for  clean-up  under 
the  federal  Superfund  program. 

The  sole  source  aquifer  boundaries 
selected  by  EPA  are  primarily  surface 
water  boundaries  located  in  lowland 
areas  that  have  eroded  downward 
through  aquifer  system  glacial  materials 
and  which  receive  discharging  ground 
water  from  the  aquifer  system.  The 
Puget  Sound  forms  the  western 
boundary  of  the  aquifer  system.  The 
Puyallup  River  forms  the  northern 
boundary  and  also  the  eastern  boundary 
as  far  south  as  the  Town  of  Electron 
(just  northeast  of  Lake  Kapowsin).  South 
of  Electron,  the  eastern  boundary 
follows  the  ancestral  Puyallup  River 
Valley  which  is  now  occupied  by  Lake 
Kapowsin,  Ohop  Lake,  and  Ohop  Creek. 
The  Nisqually  River  forms  the  southern 
boundary  of  the  aquifer  system  from  its 
intersection  with  Ohop  Creek 
downstream  to  the  Puget  Sound. 

The  petitioner  estimates  that  about 
400,000  people  live  within  the  aquifer 
system  boimdaries  or  in  nearby  areas 
which  at  least  partly  utilize  ground 
water  from  the  system.  Ground  water 
generally  supplies  about  60  percent  of 
the  drinking  water  used  within  the 
designated  area.  During  peak  demands, 
ground  water  supplies  approximately  84 
percent  of  the  drinking  water  consumed 
within  the  area.  The  petitioner  and  EPA 
have  determined  that  although 
alternative  sources  of  drinking  water  are 
physically  available,  they  cannot  legally 
and  economically  serve  all  those  who 
now  depend  upon  the  aquifer  system. 

IV.  Project  Reviews 

Designation  of  a  sole  source  aquifer 
authorizes  EPA  to  review,  at  the 
Agency's  discretion,  federal  financially- 
assisted  projects  proposed  within  the 
designated  area.  The  principal 
mechanism  used  by  EPA  Region  10  to 
identify  projects  for  review  are 
Memorandums  of  Understanding 
(MOUs)  with  federal  funding  agencies. 
These  MOUs  stipulate  procedures  for 
screening  and  referring  projects  to  EPA 
in  order  to  ensure  that  only  projects 
which  may  have  a  significant  impact  to 
ground  water  quality  are  reviewed. 
Should  the  EPA  Administrator 
determine  that  a  project  may 
contaminate  an  aquifer  through  its 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  no 
commitment  for  federal  financial 
assistance  may  be  entered  into. 

EPA  also  learns  of  and  coordinates  the 
review  of  proposed  projects  with  other 


offices  within  EPA  and  with  various 
federal,  state,  local,  and  tribal  agencies 
that  have  a  responsibility  for  ground 
water  quality  protection.  Information 
obtained  from  such  sources  is  given  full 
consideration  in  the  sole  source  aquifer 
review  process.  Through  such 
coordination,  EPA  project  reviews  can 
complement,  support,  and  strengthen 
existing  ground  water  protection 
mechanisms. 

V.  Public  Comments 

In  order  to  obtain  public  comment  on 
the  proposed  designation,  EPA  issued  a 
public  notice  that  was  published  in  the 
Morning  News  Tribune  on  April  22, 
1993.  The  notice  was  also  distributed  by 
mail  to  various  federal,  state,  tribal,  and 
local  officials.  The  notice  stated  that  (Ij 
EPA  was  proposing  to  designate  the 
Central  Pierce  County  Aquifer  System  as 
a  sole  source  aquifer  based  on  the 
petition  from  the  TPCHD  and  the  EPA 
review;  (2)  a  public  hearing  would  be 
held  if  sufficient  interest  were  expressed 
to  EPA  by  May  25, 1993;  (3)  a  puWic 
comment  period  would  remain  open 
until  June  15. 1993;  and  (4)  a  document 
that  summarized  the  bases  for  the 
proposal  was  available  for  review.  EPA 
also  issued  a  press  release  with  similar 
information  on  April  23, 1993. 

EPA  did  not  receive  any  requests  to 
hold  a  public  hearing  before  the  period 
expired  and  the  hearing  was  cancelled. 
Three  written  comments  were  received 
by  EPA  prior  to  the  June  15. 1993 
deadline.  A  letter  from  the  Ground 
Water  Quality  Unit  Supervisor, 
Washington  Department  of  Ecology, 
expressed  support  for  the  designation.  A 
letter  from  the  Pacific  Northwest 
Regional  Director,  U.S.  Department  of 
the  Interior,  Bureau  of  Reclamation, 
documented  the  Bureaus's  review  of  the 
support  document  but  offered  no 
additional  comment. 

A  let&r  received  on  June  11, 1993 
from  the  Chair  of  the  Tacoma-Pierce 
County  Board  of  Health  offered  support 
for  the  designation,  but  also  requested  a 
30  day  extension  of  the  public  comment 
period  and  EPA  participation  in  an 
informal  public  meeting  to  hear 
concerns  from  interested  parties  about 
the  impacts  of  the  designation  on  the 
community.  In  response  to  this  request, 
EPA  issued  a  second  public  notice  on 
June  18, 1993  that  extended  the  public 
comment  period  until  July  19. 1993. 

Two  additional  letters  were  received 
during  the  second  public  comment 
period.  Another  member  of  the  Ground 
Water  Quality  Unit,  Washington 
Department  of  Ecology,  offered  support 
for  the  designation  but  requested 
additional  information  on  the 
hydrogeologic  analyses  which  led  to  the 
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revision  of  the  petitioned  boundary. 
This  information  was  provided  to  the 
Unit  Supervisor  by  a  Region  10  Ground 
Water  Section  hydrogeoTogist.  A  letter 
from  the  Water  Division 
Superintendent,  Tacoma  Public 
Utilities,  stated  support  for  the 
designation  citing  the  increase  in  public 
awareness  on  the  importance  and 
vulnerability  of  ground  water  resources. 

In  response  to  the  Tacoma-Pierce 
County  Board  of  Health  letter  of  June  11. 
1993,  EPA  participated  in  an  informal 
public  meeting  in  Tacoma  on  July  14, 
1993.  At  the  meeting,  an  EPA 
representative  presented  an  overview  of 
the  sole  source  aquifer  program  and 
outlined  the  Agency's  technical  review 
process  and  basis  for  selecting  the 
boundaries.  Some  participants  raised 
questions  regarding  EPA's 
determination  of  aquifer  system 
boundaries.  In  response,  the  boundaries 
selected  by  EPA  are  primarily  surface 
water  boundaries  which  act  as 
regionally  important  ground  water 
discharge  areas  for  aquifer  system 
materials.  A  detailed  description  of 
aquifer  system  boundaries  and  the 
reasons  for  their  selection  can  be  found 
in  the  "Support  Document  for  Sole 
Source  Aquifer  E)esignation  of  the 
Central  Pierce  County  Aquifer  System", 
EPA910/R-93-001. 

A  number  of  persons  at  the  meeting 
expressed  economic  concerns  about  the 
designation,  some  contending  that 
EPA's  review  authority  could  hinder 
economic  development  by  blocking  or 


delaying  proposed  projects.  In  response, 
sole  source  aquifer  designations  are  not 
based  on  economic  criteria  other  than 
the  poter  tial  cost  of  alternative  drinking 
water  su]  iplies  needed  to  replace  the 
petitione  1  aquifer  should  it  become 
contamir  ated,  i.e,  economic  impacts 
from  pos  -designation  project  reviews 
are  not  n  levant  in  the  Agency's 
designati  )n  decision. 

Regard  ess,  based  on  past  experience, 
EPA  con!  iders  fears  about  dire 
economic  impacts  from  sole  source 
aquifer  p  -oject  reviews  to  be  largely 
unfound(  d.  Under  the  sole  source 
aquifer  p  tjgram,  EPA  has  the  authority 
to  review  only  federal  financially- 
assisted  I  rojects  proposed  over  a 
designate  d  aquifer  area.  Of  these,  only 
those  pro  iects  with  the  potential  to 
create  a  s  gnificant  hazard  to  public 
health  ha  ve  typically  been  referred  to 
EPA  for  r  jview.  The  majority  of  these 
reviews  1  ave  resulted  in  an  approval  of 
funding  \  /ithout  any  project 
modifica  ion.  When  EPA  has  required 
changes,  Droject  proponents  seeking 
federal  financial  assistance  have  usually 
been  wil  ing  and  able  to  modify  projects 
in  order  t  a  protect  ground  water  quality. 
To  date,  s  ince  Region  lO's  first  sole 
source  ac  uifer  designation  in  1978,  only 
one  proje  ::t  proponent  has  been  either 
unwillin   or  unable  to  modify  the 
project  d  sign  in  order  to  receive  EPA 
approval  if  federal  funding. 

EPA  ac  uiowledges  that  ground  water 
quality  p:  otection  measures  may 
increase  (  osts  to  a  project  or  cause 


delays  if  modifications  are  required. 
Increased  project  costs  or  significant ' 
delays  due  to  EPA  reviews  are  not 
common  because  most  projects  are 
already  designed  in  accordance  with 
existing  standards  established  by 
federal,  state,  or  local  entities,  and  such 
standards  are  often  adequate.  Involving 
EPA  early  on  in  the  planning  and  design 
phases  of  a  project  greatly  facilitates  a 
more  timely  and  efficient  review,  and 
increases  the  likelihood  of  EPA 
approval  without  modification.  Where 
EPA  requires  project  modifications,  the 
Agency  believes  that  such  measures 
represent  an  investment  that  will  pay 
for  itself  many  times  over.  The  high  cost 
of  replacing  contaminated  drinking 
water  supplies  or  cleaning  up  polluted 
ground  water  (when  possible) 
underscores  the  wisdom  of  taking  steps 
to  prevent  or  reduce  the  possibility  of 
contamination  from  occurring  in  the 
first  place. 

VI.  Summary 

Today's  action  affects  only  the  Central 
Pierce  County  Aquifer  System  located  in 
the  State  of  Washington.  This  action 
provides  a  review  process  that  allows 
ground  water  quality  protection 
measures  to  be  incorporated  into  federal 
financially-assisted  projects. 
Gerald  A.  Emison, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  10. 
[FR  Doc.  93-32035  Filed  12-30-93;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

19  CFR  Part  356 
Docket  No.  931247-0347 

Panel  Review  Under  Article  1904  of  ttie 
North  American  Free  Trade  Agreement 

AGENCY:  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Interim-final  rule  and  request 

for  comments. 

summary:  Title  IV  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  ("NAFTA 
Act"),  establishes  procedures  for  review 
by  a  binational  panel  of  United  States 
antidumping  and  countervailing  duty 
final  determinations  involving  products 
from  Canada  or  the  United  Mexican 
States  ("free  trade  area  countries"  as 
defined  by  19  U.S.C.  1516a(f)(10))  and 
for  requesting  panel  review  of  free  trade 
area  country  antidumping  and 
countervailing  duty  final  determinations 
involving  products  of  the  United  States. 
Title  IV  of  the  NAFTA  Act  implements 
Chapter  Nineteen  of  the  North  American 
Free  Trade  Agreement  ("Agreement"). 
As  authorized  by  section  402(g)  of  the 
NAFTA  Act,  these  regulations  are 
intended  to  implement  certain 
administrative  procedures  required  by 
Article  1904  of  the  Agreement  and  the 
NAFTA  Act.  These  regulations  replace 
corresponding  regulations  issued 
pursuant  to  the  United  States-Canada 
Free  Trade  Agreement. 
DATES:  These  regulations  take  effect  on 
January  1, 1994,  or  on  the  date  that  the 
Agreement  enters  into  force  if  that  date 
is  subsequent  to  January  1. 1994.  The 
International  Trade  Administration  will 
publish  a  document  giving  notice  of  the 
effective  date  of  these  regulations  if  the 
effective  date  is  not  January  1, 1994. 
Written  comment  must  be  received 
not  later  than  March  2, 1994. 
ADDRESSES:  Address  written  comments 
to  Stacy  J.  Ettinger,  Attorney-Advisor, 
Office  of  the  Chief  Counsel  for  Import 
Administration,  room  B-099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
B.  Koteen,  202-482-0836.  or  Stacy  J. 
Ettinger,  202-482-4618. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Chapter  Nineteen  of  the  Agreement 
establishes  a  mechanism  for  resolving 
disputes  between  the  United  States  and 


free  trade  irea  countries  with  respect  to 
antidump  ng  and  countervailing  duty 
cases.  The  central  feature  of  the 
mechanist  i  is  the  replacement  of 
domestic  j  udicial  review  of 
determina  ions  in  antidumping  and 
counterva  ling  duty  cases  involving 
imports  fin  )m  free  trade  area  countries 
with  revie  iv  by  independent  binational 
panels.  Tli  e  United  States  and  the 
involved  1  -ee  trade  area  country  will 
continue  t  J  apply  their  own  national 
antidump:  ng  and  countervailing  duty 
laws  to  go  )ds  imported  from  the  other 
country.  Ii  i  such  cases,  independent 
binational  panels  acting  in  place  of 
national  o  )urts  will  expeditiously 
review  fin  il  determinations  under  these 
laws  to  de  :ide  whether  they  are 
consistent  with  the  antidumping  or 
counterva  ling  duty  law  of  the  country 
that  made  the  determination.  These 
determina  ions  include  final 
antidump  ng  and  countervailing  duty 
determina  ions  by  the  Department  of 
Commerce  ("the  Department"),  and 
final  injur  i  determinations  by  the 
Intematio]  lal  Trade  Commission. 

The  Agi  »ement  provides  that  only  the 
involved  (  ovemments  may  invoke  the 
panel  revi  jw  process;  however,  the 
governmei  its  of  the  involved  countries 
will  auton  latically  trigger  panel  review 
in  respon^  to  a  timely  request  from  any 
person  who  otherwise  could  have 
challenge(  the  determination  in  court. 
Counsel  f(  r  (or  representative  of) 
interested  parties  that  were  parties  to 
the  admin  strative  proceeding  that  is 
being  challenged  will  argue  before  the 
panel,  as  tliey  would  before  a  court.  The 
Agreemera  also  requires  that  the  United 
States  anc  the  free  trade  area  countries 
protect  sei  sitive  business  information 
against  un  awful  disclosure  in  the  panel 
review  pn  cess. 

Title  IV  of  the  NAFTA  Act  (Pub.  L. 
103-182,    07  Stat.  2057)  amends  United 
States  law  to  implement  Chapter 
Nineteen  ( if  the  Agreement  by  limiting 
judicial  reiriew  in  cases  involving  free 
trade  area  country  merchandise, 
establishii  ig  procedures  whereby  private 
parties  ma  y  request  binational  panel 
review,  pi  Dviding  an  organizational 
structure   or  administering  United 
States  resj  onsibilities  under  Chapter 
Nineteen,  and  making  other  conforming 
amendme  its  to  United  States  law.  More 
specifical  y,  section  402(g)  of  the 
NAFTA  A  ::t  authorizes  the  Department, 
as  the  adn  inistering  authority  under 
Title  VII  0  the  Tariff  Act  of  1930 
("Act"),  tc  issue  regulations  to 
implemen ;  Chapter  Nineteen  of  the 
Agreemen  t. 

These  n  gulations  are  intended  to 
implemen ;  certain  administrative 
procedure  s  required  by  Chapter 


i^ineteen  of  the  Agreement  before  an 
administrative  proceeding  has  been  sent 
to  the  Court  of  International  Trade  or  a 
binational  panel,  as  well  as  the 
administrative  responsibilities  of  the 
Department  that  continue  during  and 
after  panel  review.  These  regulations 
replace  corresponding  regulations 
issued  pursuant  to  the  United  States- 
Canada  Free  Trade  Agreement.  These 
regulations  are  necessary  to  provide  for 
notice  of  intent  to  seek  judicial  review, 
request  for  panel  review,  notice  of 
receipt  by  the  Government  of  a  free 
trade  area  country  of  scope 
determinations,  continued  suspension 
of  liquidation,  relea.se  of  business 
proprietary  and  privileged  information 
under  protective  order  during  a  panel 
review,  and  sanctions  for  violations  of 
such  protective  orders.  The  Department 
currently  is  reviewing  procedures  for 
release  of  business  proprietary 
information  under  protective  order 
during  antidumping  and  countervailing 
duty  administrative  proceedings.  Any 
changes  made  in  procedures  as  a  result 
of  that  review  will  be  considered  for 
incorporation  into  these  regulations. 
The  procedures  for  proceedings  before 
binational  panels  are  being 
implemented  through  Rules  of 
Procedure  negotiated  by  the  United 
States  and  the  free  trade  area  countries. 
These  regulations  complement  the  Rules 
of  Procedure  and  should  be  used  in 
conjunction  with  the  Rules. 

Administrative  Procedure  Act 

This  interim  rule  is  exempt  from  all 
requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  including  notice  and  opportunity 
to  comment  and  delay  of  the  effective 
date,  because  it  implements  Chapter 
Nineteen  of  the  Agreement  and  thus 
relates  to  a  foreign  affairs  function  of  the 
United  States. 

Executive  Order  12866 

This  rule  was  not  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  seq.).  The  collections  of  information 
contained  in  these  regulations  occur 
within  the  course  of  ongoing 
investigations  or  actions  initiated  prior 
to  the  determinations  that  are 
reviewable  by  binational  panels  under 
the  Agreement.  Thus  they  are  not 
covered  by  the  Paperwork  Reduction 
Act.  See  5  CFR  1320.3(c). 
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Regulat<Nry  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the  rule 
was  not  required  to  be  promulgated  as 
a  proposed  rule  before  issuance  as  a 
final  rule  by  section  553  of  the 
Administrative  Procedure  Act  or  by  any 
other  law.  Accordingly,  neither  an 
initial  nor  final  Regulatory  Flexibility 
Analysis  has  been  or  will  be  prepared. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612  (52  FR  41685,  October  30, 1987). 

Entry  Into  Force 

It  is  anticipated  that  the  Agreement 
will  enter  into  force  on  January  1, 1994. 
The  Office  of  the  United  States  Trade 
Representative  will  confirm  in  a  Federal 
Register  notice  the  precise  date  of  the 
Agreement's  entry  into  force. 

List  of  Subjects  in  19  CFR  Part  356 

Antidumping,  Canada,  Countervailing 
duty,  Imports,  Judicial  review, 
Penalties,  Trade  agreements.  United 
Mexican  States. 

19  CFR  Part  356  is  revised  to  read  as 
follows: 

PART  356— PROCEDURES  AND 
RULES  FOR  IMPLEMENTING  ARTICLE 
1904  OF  THE  NORTH  AMERICAN  FREE 
TRADE  AGREEMENT 

Sut>part  A— Scope  and  Deflnitione 


356.1 
356.2 


Scope. 
Definitions. 


Sut)part  B — Procedures  for  Commencing 
Review  of  Final  Determinations 

356.3  Notice  of  intent  to  commence  judicial 
review. 

356.4  Request  for  panel  review. 

356.5  I  Reserved] 

356.6  Receipt  of  notice  of  a  scope 
determination  by  the  Government  of  a 
FT  A  country. 

356.7  Request  to  detemiine  when  the 
Gdvemment  of  a  FTA  country  received 
notice  of  a  scope  detemiination. 

356.8  Continued  suspension  of  liquidation. 

Sul>part  C— Proprietary  and  Privileged 
Information 

356.9  Persons  authorized  to  receive 
proprietary  information. 

356.10  Procedures  for  obtaining  access  to 
proprietary  information. 

356.11  Procedures  for  obtaining  access  to 
privileged  information. 


Subpart  D— Violation  of  a  Protsethw  Order 
or  a  Disclosure  Undertaking 

356.1 2  Sanctions  for  violation  of  a 
protective  order  or  disclosure 
undertaking. 

356.13  Suspension  of  rules. 

356.14  Report  of  violation  and 
investigation. 

356.15  Initiation  of  proceedings. 

356.16  Charging  letter. 

356.17  Request  to  charge. 

356.18  Interim  sanctions. 

356.19  Request  for  a  hearing. 

356.20  Discovery. 

356.21  Subpoenas. 

356.22  Prehearing  conference. 

356.23  Hearing. 

356.24  Proceeding  without  a  hearing. 

356.25  Witnesses. 

356.26  Initial  decision. 

356.27  Final  decision. 

356.28  Reconsideration. 

356.29  Confidentiality. 

356.30  Sanctions  for  violations  of  a 
protective  order  for  privileged 
information. 

Authority:  19  U.S.C  1516a  and  1677flf). 
unless  otherwise  noted. 

Sut>part  A — Scope  and  Definitions 

§356.1    Scope. 

This  part  sets  forth  procedures  and 
rules  for  the  implementation  of  Article 
1904  of  the  North  American  Free  Trade 
Agreement  under  the  Tariff  Act  of  1930, 
as  amended  by  title  IV  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  (19  U.S.C. 
1516a  and  1677f(f)).  This  part  is 
authorized  by  section  402(g]  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  of  1993. 

S  356.2    Definitions. 
For  purposes  of  this  pjart: 

(a)  Act  means  the  Tariff  Act  of  1930. 
as  amended; 

(b)  Administrative  law  judge  means 
the  person  appointed  under  5  U.S.C. 
3105  who  presides  over  the  taking  of 
evidence  as  provided  by  subpart  D  of 
this  part; 

(c)  Affected  party  means  a  person 
against  whom  sanctions  have  been 
proposed  for  alleged  violation  of  a 
protective  order  or  disclosure 
undertaking  but  who  is  not  a  charged 
party; 

(d)  Agreement  means  the  North 
American  Free  Trade  Agreement 
between  Canada,  the  United  Mexican 
States  and  the  United  States,  signed  on 
December  17, 1992;  or,  with  respect  to 
binational  panel  or  extraordinary 
challenge  proceedings  underway  as  of 
such  date,  or  any  binational  panel  or 
extraordinary  challenge  proceedings 
that  may  proceed  between  Canada  and 
the  United  States  following  any 
withdrawal  from  the  Agreement  by 
Canada  or  the  United  States,  the  United 


States-Canada  Free  Trade  Agreement 
between  Canada  and  the  United  States, 
which  came  into  force  on  January  1, 
1989; 

(e)  APO  Sanctions  Board  means  the 
Administrative  Protective  Order 
Sanctions  Board; 

(0  Article  1904  Panel  Rules  means  the 
NAFTA  Article  1904  Panel  Rules, 
negotiated  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement  between  Canada,  the  United 
Mexican  States  and  the  United  States, 
and  any  subsequent  amendments;  or, 
with  respect  to  binational  panel 
proceedings  underway  as  of  such  date, 
or  any  binational  panel  proceedings  that 
may  proceed  between  the  Canada  and 
the  United  States  following  any 
withdrawal  from  the  Agreement  by 
Canada  or  the  United  States,  the  Article 
1904  Panel  Rules,  as  amended,  which 
came  into  force  on  January  1, 1989; 

(g)  Authorized  agency  of  a  free  trade 
area  country  means: 

(1)  In  the  case  of  Canada,  any 
Canadian  government  agency  that  is 
authorized  by  Canadian  law  to  request 
the  Department  to  initiate  proceedings 
to  impose  sanctions  for  an  alleged 
violation  of  a  disclosure  undertaking; 
and 

(2)  In  the  case  of  Mexico,  any  Mexican 
government  agency  that  is  authorized  by 
Mexican  law  to  request  the  Department 
to  initiate  proceedings  to  impose 
sanctions  for  an  alleged  violation  of  a 
disclosure  undertaking: 

(h)  Binational  pone/ means  a 
binational  panel  established  pursuant  to 
Annex  1901.2  to  Chapter  Nineteen  of 
the  Agreement  for  the  purpose  of 
reviewing  a  final  determination; 

(i)  Charged  party  means  a  person  who 
is  charged  by  the  Deputy  Under 
Secretary  with  violating  a  protective 
order  or  a.disclosure  undertaking; 

(j)  Chief  Counsel  means  the  Chief 
Counsel  for  Import  Administration,  U.S. 
Department  of  Commerce,  or  designee; 

(k)  Days  means  calendar  days,  except 
that  a  deadline  which  falls  on  a 
weekend  or  holiday  shall  be  extended  to 
the  next  working  day: 

(1)  Department  means  the  U.S. 
Department  of  Commerce; 

(m)  Deputy  Under  Secretary  means 
the  Deputy  Under  Secretary  for 
International  Trade,  U.S.  Department  of 
Commerce; 

(n)  Director  means  an  Office  Qirector 
under  the  Deputy  Assistant  Secretary  for 
Investigations,  U.S.  Department  of 
Commerce,  or  designee,  if  the  panel 
review  is  of  a  final  determination  by  the 
Department  under  section  751  of  the 
Act,  or  an  Office  Director  under  the 
Deputy  Assistant  Secretary  for 
Compliance,  or  designee,  if  the  panel 
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review  is  of  a  final  determination  by  the 
Department  under  section  705(a)  or 
735(a)  of  the  Act: 

(0)  Disclosure  undertaking  means: 

(1)  In  the  case  of  Canada,  the 
Canadian  mechanism  for  protecting 
proprietary  or  privileged  information 
during  proceedings  pursuant  to  Article 
1904  of  the  Agreement,  as  prescribed  by 
subsection  77.21(2)  of  the  Special 
Import  Measures  Act,  as  amended:  and 

(2)  In  the  case  of  Mexico,  the  Mexican 
mechanism  for  protecting  proprietary  or 
privileged  information  during 
proceedings  pursuant  to  Article  1904  of 
the  Agreement,  as  prescribed  by  the  Ley 
de  Comercio  Exterior  and  its 
regulations; 

(p)  Extraordinary  chaUenge 
committee  means  the  committee 
established  pursuant  to  Annex  1904.13 
to  Chapter  Nineteen  of  the  Agreement  to 
review  decisions  of  a  panel  or  conduct 
of  a  panelist; 

(q)  Find  determination  means  "final 
determination"  as  defined  by  Article 
1911  of  the  Aereement; 

(r)  Free  trade  area  country  or  FTA 
country  means  "free  trade  area  country" 
as  defined  by  section  516A(n(10)  of  the 
Act  (19  U.S.C  1516a(f)(10)); 

(s)  Investigating  authority  means  the 
competent  investigating  authority  that 
issued  the  final  determination  subject  to 
review  and  includes,  in  respect  of  the 
issuance,  amendment,  modification  or 
revocation  of  a  protective  order  or 
disclosure  undertaking,  any  person 
authorized  by  the  investigating 
authority; 

(t)  Lesser-included  sanction  means  a 
sanction  of  the  same  type  but  of  more 
limited  scope  than  the  proposed 
sanction  for  violation  of  a  protective 
order  or  disclosure  undertaking:  thus,  a 
one-yeer  bar  on  representation  before 
the  Department  is  a  lesser-included 
sanction  of  a  proposed  seven-year  bar, 

(u)  Letter  of  transmittal  means  a 
document  marked  according  to  the 
requirements  of  19  CFR  353.31(e)(2)(i)- 
(v)  or  355.31(e)(2)(i)-(v); 

(v)  Official  publication  means: 

(1)  In  the  case  of  Canada,  the  Canada 
Gazette; 

(2)  In  the  case  of  Mexico,  the  Diario 
Oficial  de  la  Federacion;  and 

(3)  In  the  case  of  the  United  States, 
the  Federal  Re^er: 

(w)  Panel  review  means  review  of  a 
final  determination  pursuant  to  Chapter 
Nineteen  of  the  Agreement; 

(x)  Party  to  the  proceeding  means  a 
person  that  would  be  entitlmi,  under 
section  516A  of  the  Act  (19  U.S.C 
lS16a),  to  commence  proceedings  for 
judicial  review  of  a  final  determination: 

(y)  Participant  means  a  patty  to  the 
proceeding  that  files  a  Complaint  or  a 


Notice  of  A  ppearance  in  a  panel  review, 
and  the  De  )artment; 

(z)  Partit  s  means,  in  an  action  under 
subpart  D  (  f  this  part,  the  Department 
and  the  charged  party  or  affected  party; 

(aa)  Person  means,  an  individual, 
partnership,  corporation,  association, 
organization,  or  other  entity; 

(bb)  Privileged  information  means: 

(1)  With  fesjject  to  a  panel  review  of 
a  final  det^mination  made  in  Canada, 
informatioii  of  the  investigating 
authority  that  is  subject  to  the  solicitor- 
client  privi  ege  under  the  laws  of 
Canada,  or  iiat  constitutes  part  of  the 
deliberative  process  with  respect  to  the 
final  determination,  and  with  respect  to 
which  the  Privilege  has  not  been 
waived;     1 

(2)  With  Respect  to  a  panel  review  of 
a  final  date -mi  nation  made  in  Mexico: 

(i)  Infom  ation  of  the  investigating 
authority  tl  at  is  subject  to  attorney- 
client  privi  ege  under  the  laws  of 
Mexico;  or 

(ii)  Inten  al  communications  between 
officials  of  the  Secretaria  de  Comercio  y 
Fomento  Industrial  in  charge  of 
antidumping  and  countervailing  duty 
investigations  or  communications 
between  thbse  officials  and  other 
government  officials,  where  those 
communications  constitute  part  of  the 
deliberative  process  with  respect  to  the 
final  detentination;  and 

(3)  With  tespect  to  a  panel  review  of 
a  final  detetmination  made  in  the 
United  Statbs,  information  of  the 
investigating  authority  that  is  subject  to 
the  attomev-cllent,  attorney  work 
product  or  government  deliberative 
process  privilege  under  the  laws  of  the 
United  Sta^s  and  with  respect  to  which 
the  privile«  has  not  been  waived; 

(cc)  Promietary  information  means: 

(1)  With  Respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
information  referred  to  in  subsection 
84(3)  of  the  Special  Import  Measures 
Act,  as  amended,  or  subsection  45(3)  of 
the  Canadi4n  International  Trade 
Tribunal  A(it.  as  amended,  with  respect 
to  which  the  person  who  designated  or 
submitted  the  information  has  not 
withdrawn  the  person's  claim  as  to  the 
confidentiality  of  the  information; 

(2)  With  I  espect  to  a  panel  review  of 
a  final  detei  mination  made  in  Mexico, 
informacioii  confidencial.  as  defined 
under  article  80  of  the  Ley  de  Comercio 
Exterior  an^  its  regulations;  and 

(3)  With  iespect  to  a  panel  review  of 
a  final  detefmination  made  in  the 
United  Statibs.  business  proprietary 
information!  under  section  777(f)  of  the 
Act  (19  U.SiC  1677f(n)  and  infbnnation 
the  disclosiire  of  which  the  Department 
has  decide(  is  limited  under  the 
procedures  adopted  pursuant  to  Article 


1904.14  of  the  Agreement,  including 
business  or  trade  secrets;  production 
costs;  terms  of  sale;  prices  of  individual 
sales,  likely  sales,  or  offers;  names  of 
customers,  distributors,  or  suppliers; 
exact  amounts  of  the  subsidies  received 
and  used  by  a  person;  names  of 
particular  [>ersons  fit>m  whom 
proprietary  information  was  obtained; 
and  any  other  business  information  the 
release  of  which  to  the  public  would 
cause  substantial  harm  to  the 
competitive  position  of  the  submitter; 

(dd)  Protective  order  means  a 
protective  order  issued  by  the 
Department  under  19  CFR  336.10(c)  or 
356.11(c): 

(ee)  Scope  determination  means  a 
determination  by^e  Department, 
reviewable  under  section 
516A(a)(2)(B)(vi)  ofNhe  Act  (19  U.S.C 
1516a(a)(2)(B)(vi).  as\o  whether  a 
particular  type  of  merchandise  is  within 
the  class  or  kind  of  merchandise 
described  in  an  existing  finding  of 
dumping  or  an  antidumping  or 
countervailing  duty  order  covering  free 
trade  area  country  merchandise; 

(ff)  Secretariat  means  the  Secretariat 
established  pursuant  to  Article  2002  of 
the  Agreement  and  includes  the 
Secretariat  sections  located  in  Canada, 
Mexico  and  the  United  States; 

(gg)  Secretary  means  the  Secretary  of 
the  Canadian  section  of  the  Secretariat, 
the  Secretary  of  the  Mexican  section  of 
the  Secretariat,  or  the  Secretary  of  the 
United  States  section  of  the  Secretariat 
and  includes  any  person  authorized  to 
act  on  behalf  of  the  Secretary: 

(hh)  Service  address  means  the 
address  of  the  counsel  of  record  for  a 
person,  including  any  facsimile  number 
submitted  with  that  address,  or,  where 
a  person  is  not  represented  by  counsel, 
the  address  set  out  by  the  person  in  a 
Request  for  Panel  Review,  Complaint  or 
Notice  of  Appearance  as  the  address  at 
which  the  person  may  be  served, 
including  any  facsimile  number 
submitted  with  that  address,  or  where  a 
Change  of  Service  Address  has  been 
filed  by  a  person,  the  new  service 
address  set  out  as  the  service  address  in 
that  form,  including  any  facsimile 
number  submitted  with  that  address; 

(ii)  Service  list  means,  with  respect  to 
a  panel  review  of  a  final  determination 
made  in  the  United  States,  the  list 
maintained  by  the  investigating 
authority  of  persons  who  have  been 
served  in  the  proceeding  leading  to  the 
final  determination: 

( jj)  Under  Secretary  means  the  Under 
Secretary  for  International  Trade.  U.S. 
Department  of  Conunerce,  or  designee; 

(kk)  United  States  section  of  the 
Secretariat  means,  for  the  purposes  of 
filing.  United  States  Secretary,  NAFTA 
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Secretariat,  room  2061,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

Subpart  B— Procedures  for 
Commencing  Review  of  Final 
Determinations 

i  356.3    Notice  of  intent  to  commence 
Judicial  review. 

A  party  to  a  proceeding  who  intends 
to  commence  judicial  review  of  a  final 
determination  made  in  the  United  States 
shall  file  a  Notice  of  Intent  to 
Commence  Judicial  Review,  which  shall 
contain  such  information,  and  be  in 
such  form,  manner,  and  style,  including 
service  requirements,  as  prescribed  by 
the  Article  1904  Panel  Rules,  within  20 
days  after: 

(a)  The  date  of  publication  in  the 
Federal  Register  of  the  final 
determination;  or 

(b)  The  date  on  which  the  notice  of 
the  final  determitiation  was  received  by 
the  Government  of  the  FTA  country  if 
the  final  determination  was  not 
published  in  the  Federal  Register. 

S  356.4    Request  for  panel  review. 

A  party  to  a  proceeding  who  seeks 
panel  review  of  a  final  determination 
shall  file  a  Request  for  Panel  Review, 
which  shall  contain  such  information, 
and  be  in  such  form,  manner,  and  style, 
including  service  requirements,  as 
prescribed  by  the  Article  1904  Panel 
Rules,  within  30  days  after: 

(a)  The  date  of  publication  in  the 
official  publication  of  the  final 
determination;  or 

(b)  The  date  on  which  the  notice  of 
the  final  determination  was  received  by 
the  United  States  Government  or  the 
Government  of  the  FTA  country  if  the 
final  determination  was  not  published 
in  the  official  publication. 

§356.5   [Reserved.] 

§356.6    Receipt  of  notice  of  a  scope 
detemtlnstlon  by  th«  Qovsmment  of  a  FTA 
country. 

(a)  Where  the  Department  has  made  a 
scope  determination,  notice  of  such 
determination  shall  be  deemed  received 
by  the  Government  of  a  FTA  country 
when  a  certified  copy  of  the 
determination  is  delivered  to  the 
chancery  of  the  Embassy  of  the  FTA 
country  during  its  normal  business 
hours. 

(b)  Where  feasible,  the  Department,  or 
an  agent  therefor,  will  obtain  a 
certificate  of  receipt  signed  by  a  person 
authorized  to  accept  delivery  of 
documents  to  the  Embassy  of  the  FTA 
country  acknowledging  receipt  of  the 
scope  determination.  The  certificate  will 
describe  briefly  the  document  being 


delivered  to  the  Embassy  of  the  FTA 
country,  state  the  date  and  time  of 
receipt,  and  include  the  name  and  title 
of  the  person  who  signs  the  certificate. 
The  certificate  will  be  retained  by  the 
Department  in  its  public  files  pertaining 
to  the  scope  determination  at  issue. 

§  356.7    Request  to  determine  wtien  Vtv 
Government  of  a  FTA  country  rscsivsd 
notice  of  a  scope  determination. 

(a)  Pursuant  to  section  516A(g)(10)  of 
the  Act  (19  U.S.C.  1516a(g){10)),  any 
party  to  the  proceeding  may  request  in 
writing  from  the  Department  the  date  on 
which  the  Government  of  a  FTA  country 
received  notice  of  a  scope  determination 
made  by  the  Department. 

(b)  A  request  shall  be  made  by  filing 
a  written  request  and  the  correct 
number  of  copies  in  accordance  with 
the  requirements  set  forth  in  19  CFR 
353.31(d)  and  (e)(2)  or  355.31(d)  and 
(e)(2)  with  the  Secretary  of  Commerce, 
Attention:  Import  Administration. 
Central  Records  Unit,  room  B-099.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington. 
EK:  20230.  A  letter  of  transmittal  must 
be  bound  to  the  original  and  each  copy 
as  the  first  page  of  the  request. 

(c)  The  requesting  party  shall  serve  a 
copy  of  the  Request  to  Determine  When 
the  Government  of  [insert  name  of 
applicable  FTA  country]  Received 
Notice  of  a  Scope  Determination  by  first 
class  mail  or  personal  service  on  any 
interested  party  on  the  Department's 
service  list  in  accordance  with  the 
service  requirements  listed  in  19  CFR 
353.31(g)  or  355.31(g). 

(d)  The  Department  will  respond  to 
the  request  referred  to  in  paragraph  (b) 
of  this  section  within  five  business  days 
of  receipt. 

§  356.8    Continued  suspension  of 
liquidation. 

(a)  In  general.  In  the  case  of  an 
administrative  determination  specified 
in  clause  (iii)  or  (vi)  of  section 
516A(a)(2)(B)  of  the  Act  (19  U.S.C. 
1516a(a)(2)(B)(iii)  and  (vi))  and 
involving  free  trade  area  country 
merchandise,  the  Department  shall  not 
order  liquidation  of  entries  of 
merchandise  covered  by  such  a 
determination  until  the  forty-first  day 
after  the  date  of  publication  of  the 
notice  described  in  clause  (iii)  or  receipt 
of  the  determination  described  in  clause 
(vi).  as  appropriate.  If  requested,  the 
Department  will  order  the  continued 
suspension  of  liquidation  of  such 
entries  in  accordance  with  the  terms  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)  Eligibility  to  request  continued 
suspension  of  liquidation.  (1)  A 


participant  in  a  binational  panel  review 
that  was  a  domestic  party  to  the 
proceeding,  as  described  in  section 
771(9)(C),  (D).  (E).  (F).  or  (G)  of  the  Act 
(19  U.S.C.  1677(9)(C),  (D),  (E),  (F)  and 
(G)),  may  request  continued  suspension 
of  liquidation  of  entries  of  merchandise 
covered  by  the  administrative 
determination  under  review  by  the 
panel  and  that  would  be  affected  by  the 
panel  review. 

(2)  A  participant  in  a  binational  panel 
review  that  was  a  party  to  the 
proceeding,  as  described  in  section 
771(9)(A)  of  the  Act  (19  U.S.C. 
1677(9)(A)).  may  request  continued 
suspension  of  liquidation  of  the 
merchandise  which  it  manufactured, 
produced,  exported,  or  imported  and 
which  is  covered  by  the  administrative 
determination  under  review  by  the 
panel. 

(c)  Request  for  continued  suspension 
of  liquidation.  A  request  for  continued 
suspension  of  liquidation  must  include*. 

(1)  The  name  of  the  final 
determination  subject  to  binational 
panel  review  and  the  case  number 
assigned  by  the  Department: 

(2)  The  caption  of  the  binational  panel 
proceeding: 

(3)  The  name  of  the  requesting 
participant: 

(4)  Ttie  requestor's  status  as  a  party  to 
the  proceeding  and  as  a  participant  in 
the  binational  panel  review:  and 

(5)  The  spet:ific  entries  to  be 
suspended  by  name  of  manufacturer, 
producer,  exporter,  or  U.S.  importer. 

(d)  Fj7/ng  and  service.  (1)  A  request  for 
Continued  Suspension  of  Liquidation 
must  be  filed  with  the  Assistant 
Secretary  for  Import  Administration, 
room  B-4399, 14th  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
in  accordance  with  the  requirements  set 
forth  in  19  CFR  353  31(d)  and  (e)(2)  or 
355.31(d)  and  (e)(2).  A  letter  of 
transmittal  must  be  bound  to  the 
original  and  each  copy  as  the  first  page 
of  the  request.  The  envelope  and  the 
first  page  of  the  request  must  be  marked: 
Panel  Review — Request  for  Continued 
Suspension  of  Liquidation.  The  request 
may  be  made  no  earlier  than  the  date  on 
which  the  first  request  for  binational 
panel  review  is  filed. 

(2)  The  requesting  party  shall  serve  a 
copy  of  the  Request  for  Continued 
Suspension  of  Liquidation  on  the 
United  States  Secretary  and  all  parties 
to  the  proceeding  in  accordance  with 
the  requirements  of  19  CFR  353.31(g)  or 
19  CFR  355.31(g). 

(e)  Termination  of  Continued 
Suspension.  Upon  completion  of  the 
panel  review,  including  any  panel 
review  of  remand  determinations  and 
any  review  by  an  extraordinary 
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challenge  conunittee.  the  Department 
will  order  liquidation  of  entries,  the 
suspension  of  which  was  continued 
pursuant  to  this  section. 

Subpart  C— Proprietary  and  Privileged 
information 

S35ft.9    Persons  authorized  to  receive 
praprtetary  information. 

Persons  described  in  paragraphs  (a), 
(d).  (e).  (f)  and  (g)  of  this  section  shall, 
and  persons  described  in  paragraphs  (b) 
and  (c)  of  this  section  may,  be 
authorized  by  the  IDepartment  to  receive 
access  to  proprietary  information  if  they 
comply  with  this  subpart  and  such  other 
conditions  imposed  upon  them  by  the 
Department: 

(a)  The  members  of,  and  appropriate 
staff  of.  a  binational  panel  or 
extraordinary  challenge  committee; 

(b)  Counsel  to  participants  in  panel 
reviews  and  professionals  retained  by, 
or  under  the  direction  or  control  of  such 
counsel,  provided  that  the  counsel  or 
professional  does  not  participate  in 
competitive  decision-making  activity 
(such  as  advice  on  production,  sales, 
operations,  or  investments,  but  not  legal 
advice)  for  the  participant  represented 
or  for  any  person  who  would  gain 
competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought; 

(c)  Other  persons  who  are  retained  or 
employed  by  and  under  the  direction  or 
control  of  a  counsel  or  professional, 
panelist,  or  committee  member  who  has 
been  issued  a  protective  order,  such  as 
paralegals,  law  clerks,  and  secretaries,  if 
such  other  persons  are: 

(1)  Not  involved  in  the  competitive 
decision-making  of  a  participant  to  the 
panel  review  or  for  any  person  who 
would  gain  competitive  advantage 
through  knowledge  of  the  proprietary 
information  sought;  and 

(2)  Have  agreed  to  be  bound  by  the 
terms  set  forth  on  the  application  for 
protective  order  of  the  counsel  or 
professional,  panelist,  or  committee 
member. 

(d)  Each  Secretary  and  every  member 
of  the  staff  of  the  Secretariat: 

(e)  Such  officials  of  the  United  States 
Government  (other  than  an  officer  or 
employee  of  the  investigating  authority 
that  issued  the  final  determination 
subject  to  review)  as  the  United  States 
Trade  Representative  informs  the 
Department  require  access  to 
proprietary  information  for  the  purpose 
of  evaluating  whether  the  United  States 
should  seek  an  extraordinary  challenge 
committee  review  of  a  panel 
determination; 

(0  Such  ofBciab  of  the  Government  of 
a  FTA  country  as  an  authorized  agency 
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of  the  FT)  L  country  informs  the 
Departme  it  require  access  to 
proprietai  y  information  for  the  purpose 
of  evaiuat  ng  whether  the  FTA  country 
should  so  ik  an  extraordinary  challenge 
committer  <  review  of  a  panel 
determine  tion;  and 

(g)  Ever  r  court  reporter,  interpreter 
and  transi  itor  employed  in  a  panel  or 
extraordir  ary  challenge  committee 
review. 

§  356.10    I  rocedures  for  obtaining  access 
to  proprtet  iry  information. 

(a)  Pens*  ms  who  must  file  an 
applicaUc  n  for  disclosure  under 
protective  order.  In  order  to  be 
permitted  access  to  proprietary 
informati<  n  in  the  administrative  record 
of  a  final  <  etermination  under  review  by 
a  panel,  a  1  persons  described  in 

§§  356.9  (I ).  (b),  (d),  (e),  (f)  and  (g)  shall 
file  an  apj  lication  for  a  protective  order. 
The  procs  jures  for  applying  for  a 
protective  order  described  in  paragraph 
(b)  of  this  section  apply  as  well  to 
amendments  or  modifications  filed  by 
f)ersons  described  in  §  356.9. 

(b)  Proc  idures  for  applying  for  a 
protective  order— (1)  Contents  of 
applicatia  ns.  (i)  The  Department  has 
adopted  a  >plication  forms  for  disclosure 
of  proprie  ary  information  which  are 
available  from  the  United  States  section 
of  the  Secretariat  or  the  Central  Records 
Unit,  roort  B-099,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW.,  Washington,  EXZ  20230. 
The  appli(  ation  forms  may  be  amended 
horn  time  to  time. 

(ii)  Sucl  forms  require  the  applicant 
to  submit  I  personal  sworn  statement 
stating,  in  addition  to  such  other  terms 
as  the  Dep  artment  may  require,  that  the 
applicant  ihall: 

(A)  Not  disclose  any  proprietary 
informatic  n  obtained  under  protective 
order  and  not  otherwise  available  to  the 
applicant,  to  any  person  other  than: 

(i)  An  official  of  the  Department 
involved  ih  the  particular  panel  review 
in  which  t  le  proprietary  information  is 
part  of  the  administrative  record; 

(2)  The  >erson  from  whom  the 
informatic  n  was  obtained; 

(J)  A  person  who  has  been  granted 
access  to  ttie  proprietary  information  at 
issue  under  §  356.9;  and 

(4)  A  person  employed  by  and  under 
the  direction  or  control  of  a  counsel  or 
professionpil.  panelist,  or  committee 
member  wAio  has  been  issued  a 
protective  order,  such  as  a  paralegal, 
law  clerk,  or  secretary  if  such  person: 

(i)  Is  not  involved  in  competitive 
decision-ifalung  for  a  participant  in  the 
panel  review  or  for  any  person  that 
would  gall  1  competitive  advantage 


through  knowledge  of  the  proprietary 
information  sought;  and 

Ui)  Has  agreeoto  be  bound  by  the 
terms  set  forth  in  the  application  for 
protective  order  by  the  counsel, 
professional,  panelist,  or  committee 
member; 

(B)  Not  Use  any  of  the  proprietary 
information  not  otherwise  available  to 
the  applicant  for  purposes  other  than 
proceedings  pursuant  to  Article  1904  of 
the  Agreement; 

(C)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department,  return  to 
the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the 
protective  order  and  all  other 
documents  containing  the  proprietary 
information  (such  as  briefs,  notes,  or 
charts  based  on  any  such  information 
received  under  the  protective  order); 
and 

(D)  Acknowledge  that  breach  thereof 
may  subject  the  signatory  to  sanctions 
under  §356.12. 

(2)  Timing  of  application  for 
disclosure  under  protective  order— (i) 
Persons  described  in  §  356.9(a) 
(panelists,  etc.).  A  person  described  in 
§  356.9(a)  may  file  an  application  after 
a  Notice  of  Request  for  Panel  Review 
has  been  filed  with  the  Secretariat. 

(ii)  Persons  described  in  §  356.9(b) 
(counsel,  etc.).  A  person  described  in 
§  356.9(b)  may  file  an  application  at  any 
time  but  not  before  that  person  files  a 
Complaint  or  a  Notice  of  Appearance. 

(iii)  Persons  described  in  § 356.9(d) 
(Secretaries,  etc.).  A  person  described  in 
§  356.9(d)  shall  file  an  application 
immediately  upon  assuming  official 
responsibilities  in  the  Secretariat. 

(iv)  Persons  described  in  §356.9  (e), 
(ft  or  (g)  (designated  Government 
officials  or  court  reporters,  etc.).  A 
person  described  in  §  356.9  (e),  (f)  or  (g) 
shall  file  an  application  before  seeking 
or  obtaining  access  to  proprietary 
information. 

(3)  Filing  of  applications.  A  person 
described  in  §  356.9  (a),  (b).  (d),  (e),  (f) 
or  (g)  shall  file  the  completed  original 
and  five  copies  of  an  application  with 
the  United  States  section  of  the 
Secretariat  which,  in  turn,  shall  submit 
the  original  and  one  copy  of  the 
application  to  the  Department.  A  letter 
of  transmittal  must  be  bound  to  the 
original  and  each  copy  as  the  first  page 
of  the  document. 

(4)  Service  of  applications— (i) 
Persons  described  in  §§  356.9(b) 
(counsel,  etc.).  A  person  described  in 
§  356.9(b)  who  files  an  application 
before  the  expiration  of  the  time  period 
fixed  under  the  Article  1904  Panel  Rules 
for  filing  a  Notice  of  Appearance  in  the 
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panel  review  shall  serve  one  copy  of  the 
application  on  each  person  listed  on  the 
service  list  in  accordance  with 
paragraphs  fb)(4)  (ii)  and  (iii)  of  this 
section.  In  any  other  case,  such  person 
shall  serve  one  copy  of  the  application 
on  each  participant,  other  than  the 
investigating  authority,  in  accordance 
with  paragraphs  (b)(4)  (ii)  and  (iii)  of 
this  section. 

(ii)  Method  of  service.  A  document 
may  be  served  by: 

(A)  Delivering  a  copy  of  the  document 
to  the  service  address  of  the  participant; 

(B)  Sending  a  copy  of  the  document 
to  the  service  address  of  the  participant 
by  facsimile  transmission  or  by 
expedited  delivery  courier  or  expedited 
mail  service:  or 

(C)  Personal  service  on  the 
participant. 

(iii)  Proof  and  date  of  service.  A  proof 
of  service  shall  appear  on.  or  be  affixed 
to.  the  document.  Where  a  document  is 
served  by  expedited  delivery  courier  or 
expedited  mail  service,  the  date  of 
service  set  out  in  the  affidavit  of  service 
or  certificate  of  service  shall  be  the  day 
on  which  the  document  is  consigned  to 
the  expedited  delivery  courier  service  or 
expedited  mail  service. 

(5)  Release  to  employees  of  panelists, 
committee  members,  and  counsel  or 
professionals.  A  person  described  in 

§  356.9(c),  including  a  paralegal,  law 
clerk,  or  secretary,  may  be  permitted 
access  to  proprietary  information 
disclosed  under  protective  order  by  the 
counsel,  professional,  panelist,  or 
extraordinary  challenge  committee 
member  who  retains  or  employs  such 
person,  if  such  person  has  agreed  to  the 
terms  of  the  protective  order  issued  to 
the  counsel,  professional,  panelist,  or 
extraordinary  challenge  committee 
member,  by  signing  and  dating  a 
completed  copy  of  the  application  for 
protective  order  of  the  representative 
counsel,  professional,  panelist  or 
extraordinary  challenge  committee 
member  in  the  location  indicated  in  that 
application. 

(6)  Counsel  or  professional  who 
retains  access  to  proprietary 
information  under  a  protective  order 
issued  during  the  administrative 
proceeding.  A  person  described  in 

§  356.9(b)  who  has  been  granted  access 
to  proprietary  information  under 
protective  order  during  an 
administrative  proceeding  tiiat  resulted 
in  a  final  detennination  ttiat  becomes 
the  sabjecX  of  panel  review  may,  if 
permitted  by  me  terms  of  the  protective 
order  previously  issued  by  the 
Department,  retain  such  infiDrmatlon 
unta  the  applicant  receives  a  pjotecUve 
order  wider  th»s  part. 


(c)  Issuance  and  service  of  protective 
orders— ll)  Persons  described  in 
§  356.9(a) (panelists,  etc.).  (i)  Upon 
receipt  by  the  Department  of  an 
application  from  a  person  described  in 
§  356.9(a).  the  Department  will  issue  a 
protective  order  authorizing  disclosure 
of  proprietary  information  included  in 
the  adjninistrative  record  of  the  final 
determination  that  is  the  subject  of  the 
panel  review  at  issue.  The  Department 
shall  transmit  the  original  and  four 
copies  of  the  protective  order  to  the 
United  States  section  of  the  Secretariat 
which,  in  turn,  shall  transmit  the 
original  to  the  applicant  and  serve  one 
copy  of  the  order  on  each  participant, 
other  than  the  investigating  authority,  in 
accordance  with  paragraphs  (b)(4)  (ii) 
and  (iii)  of  this  section. 

(ii)  A  member  of  a  binational  panel  or 
extraordinary  challenge  committee 
proceeding  initiated  under  the  United 
States-Canada  Free  Trade  Agreement  to 
whom  the  Department  issues  a 
protective  order  must  countersign  the 
protective  order  and  return  one  copy  of 
the  countersigned  protective  order  to 
the  United  States  section  of  the 
Secretariat. 

(2)  Persons  described  in  §§356.9  (b) 
or  (c)  (counsel,  etc..  or  paralegals. 
etc.)—i[)  Opportunity  to  object  to 
disclosure.  The  IDepartment  will  not  rule 
on  an  application  filed  by  a  person 
described  in  §  356.9(b)  until  at  least  ten 
days  alter  the  request  is  filed,  unless 
there  is  compelling  need  to  rule  more 
expeditiously.  Unless  the  Department 
has  indicated  otherwise,  any  person 
may  file  an  objection  to  the  application 
within  seven  days  of  filing  of  the 
application.  Any  such  objection  shall 
state  the  specific  reasons  in  the  view  of 
such  person  why  the  application  should 
not  be  granted.  One  copy  of  the 
objection  shall  be  served  on  the 
applicant  and  on  all  persons  who  were 
served  with  the  application.  Service 
shall  be  made  in  accordance  with 
paragraphs  (b)(4)  (ii)  and  (iii)  of  this 
section.  Any  reply  to  an  objectioB  will 
be  considered  if  it  is  filed  before  the 
Department  renders  a  decision. 

(li)  Timing  of  decisions  on 
applications.  Normally,  the  Department 
will  render  a  decision  to  approve  or 
deny  an  application  within  14  days.  If 
any  person  files  an  objection,  the 
Department  will  oorraally  nauiet  the 
decision  within  30  days. 

(iii)  Approval  of  applications.  If 
appropriate,  the  Department  will  issue  a 
protective  order  permitting  the  release 
of  proprietary  information  to  the 
applicant 

(iv)  Den/off  of  applications.  If  the 
Department  denies  an  application,  it 
shall  issue  a  letter  notifying  the 


applicant  of  its  decision  and  the  reasons 
therefor. 

(vj  Issuance  t^  protective  orders.  If  tbe 
Department  issues  a  protective  order  to 
a  person  described  in  §  356.9(b),  that 
person  shall  immediately  file  fbur 
copies  of  the  protective  order  with  the 
United  States  section  of  the  Secretariat 
and  shall  serve  one  copy  of  the  order  on 
each  participant,  other  than  the 
investigating  authority,  in  accordance 
with  paragraphs  (b)(4)  (ii)  and  (iii)  of 
this  section. 

(3)  Persons  described  in  §  356.9  (d)  or 
(g)  (Secretaries,  etc.,  or  court  reporters, 
etc.).  Upon  receipt  by  the  Department  of 
an  application  from  a  person  described 
in  S  356.9  (d)  or  Ig),  the  Department  will 
issue  a  protective  order  authorizing 
disclosure  of  proprietary  information  to 
the  applicant.  The  Department  shall 
transmit  the  original  and  four  copies  of 
the  protective  order  to  the  United  States 
section  of  the  Secretariat. 

(4)  Persons  described  in  §  356.9  (el  or 
(f)  (designated  Government  officials),  (i) 
Upon  receipt  by  the  Department  of  an 
application  from  a  person  described  in 
§  356.9  (e)  or  (f),  the  Department  %vill 
issue  a  protective  order  authorizing 
disclosure  of  proprietary  information 
included  in  the  record  of  the  panel 
review  at  issue.  The  Department  shall 
transmit  the  original  and  four  copies  of 
the  protective  order  to  the  United  States 
section  of  the  Secretariat  which,  in  turn. 
shall  transmit  the  original  to  the 
applicant  and  serve  one  copy  of  the 
document  on  each  participant,  other 
than  the  investigating  authority,  in 
accordance  with  paragraphs  (b)(4)  (ii) 
and  (iii)  of  this  section. 

(d)  Modification  or  revocation  of 
protective  orders — (1)  Notification.  If 
any  person  believes  that  changed 
conditions  of  fact  or  law.  or  the  public 
interest,  may  require  that  a  protective 
order  issued  pursuant  to  paragraph  (c) 
of  this  section  be  modified  or  revoked, 
in  whole  or  in  part,  such  person  may 
notify  the  Department  in  writing.  The 
notification  shall  state  the  changes 
desired  and  the  changed  circumstances 
warranting  such  action  and  shall 
include  materials  and  argument  in 
support  thereof.  Such  notification  shall 
be  served  by  the  person  submitting  it 
upon  the  person  to  whom  the  protective 
order  was  issued.  Responses  to  the 
notificatioo  aiey  be  filed  within  20  days 
after  the  notificatioo  is  filed  unless  the 
Departanent  indicates  otherwise.  The 
Department  may  also  consider  such 
action  on  its  own  initiative. 

(2)  Issuance  of  modification  or 
revocation.  If  the  Department  modifies 
or  aevdcas  a  protective  order  pursuant  to 
paragraph  (d)  of  this  section,  the 
Department  shall  tanaait  the  original 
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and  four  copies  of  the  modification  or 
Notice  of  Revocation  to  the  United 
States  section  of  the  Secretariat  which, 
in  turn,  shall  transmit  the  original  to  the 
person  to  whom  the  protective  order 
was  issued  and  serve  one  copy  on  each 
participant,  other  than  the  investigating 
authority,  in  accordance  with 
paragraphs  (b)(4)  (ii)  and  (iii)  of  this 
section. 

f  356.1 1    Proc«durM  for  obtaining  access 
to  privileged  infonnation. 

(a)  Persons  who  may  apply  for  access 
to  privileged  information  under 
protective  order  and  filing  of 
applications — (1)  Panelists,  (i)  If  a  panel 
decides  that  in  camera  examination  of  a 
document  containing  privileged 
information  in  an  administrative  record 
is  necessary  in  order  for  the  panel  to 
determine  whether  the  document,  or 
portions  thereof,  should  be  disclosed 
under  a  Protective  Order  for  Privileged 
Information,  each  panelist  who  is  to 
conduct  the  in  camera  review,  pursuant 
to  the  rules  of  procedure  adopted  by  the 
United  States  and  the  free  trade  area 
countries  to  implement  Article  1904  of 
the  Agreement,  shall  submit  an 
application  for  disclosure  of  the 
privileged  information  under  Protective 
Order  for  Privileged  Information  to  the 
United  States  section  of  the  Secretariat 
for  filing  with  the  Department;  and 

(ii)  If  a  panel  orders  disclosure  of  a 
doomient  containing  privileged 
information,  any  panelist  who  has  not 
filed  an  application  pursuant  to 
paragraph  (a)(l)(i)  of  this  section  shall 
submit  an  application  for  disclosure  of 
the  privileged  information  under  a 
Protective  Order  for  Privileged 
Information  to  the  United  States  section 
of  the  Secretariat  for  filing  with  the 
Department. 

(2)  Designated  officials  of  the  United 
States  Government.  Where,  in  the 
course  of  a  panel  review,  the  panel  has 
reviewed  privileged  information  under  a 
Protective  Order  for  Privileged 
Information,  and  the  issue  to  which 
such  information  pertains  is  relevant  to 
the  evaluation  of  whether  the  United 
States  should  request  an  extraordinary 
challenge  committee,  each  official  of  the 
United  States  Government  (other  than 
an  officer  or  employee  of  the 
investigating  authority  that  issued  the 
final  determination  subject  to  review) 
whom  the  United  States  Trade 
Representative  informs  the  Department 
requires  access  for  the  purpose  of  such 
evaluation  shall  file  the  completed 
original  and  five  copies  of  an 
application  for  a  Protective  Order  for 
Privileged  Infonnation  with  the  United 
States  section  of  the  Secretariat  which, 
in  turn,  shall  submit  the  original  and 
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one  ca  )y  of  the  application  to  the 
Deparl  nent. 

(3)  I  ^signated  officials  of  the 
goverr  ment  of  a  FT  A  country.  Where,  in 
the  covrse  of  a  panel  review,  the  panel 
has  reviewed  privileged  information 
under  a  Protective  Order  for  Privileged 
Infonnation,  and  the  issue  to  which 
such  ii  tformation  pertains  is  relevant  to 
the  ev(  iluation  of  whether  the 

Goven  iment  of  an  involved  FTA 
countr  ^  should  request  an  extraordinary 
challei  ige  committee,  each  official  of  the 
Goven  iment  of  the  involved  FTA 
country  whom  an  authorized  agency  of 
the  involved  FTA  country  informs  the 
Depar1>nent  requires  access  for  the 
purpoie  of  such  evaluation  shall  file  the 
compl  itod  original  and  five  copies  of  an 
applic  ition  for  a  Protective  Order  for 
Ftivile  ;ed  Information  with  the  United 
States  action  ofthe  Secretariat  which, 
in  turt ,  shall  submit  the  original  and 
one  CO  )y  of  the  application  to  the 
Deparl  nent. 

(4)  Sfembers  of  an  extraordinary 
challenge  committee.  Where  an 
extraordinary  challenge  record  contains 
privileged  information  and  a  Protective 
Order  lor  Privileged  Information  was 
issued  to  counsel  or  professionals 
representing  participants  in  the  panel 
review  at  issue,  each  member  of  the 
extraonlinary  challenge  committee  shall 
submit  an  application  for  a  Protective 
Order  for  Privileged  Information  to  the 
United  States  section  of  the  Secretariat 
for  filing  with  the  Department. 

(5)  C  bunsel  or  a  professional  under 
the  dii  sction  or  control  of  counsel.  If  the 
panel  decides,  in  accordance  with  the 
Article  1904  Rules,  that  disclosure  of  a 
docuntent  containing  privileged 
infonnation  is  appropriate,  a  counsel  or 
a  profassional  under  the  direction  or 
control  of  counsel  identified  in  such  a 
decisii^n  as  entitled  to  release  of 
informjation  under  a  Protective  Order  for 
Privileged  Information  shall  submit  an 

ition  for  a  Protective  Order  for 
;ed  Information.  Any  such 
shall: 
(i)  File  the  completed  original  and 
five  copies  of  an  application  with  the 
United  States  section  of  the  Secretariat 
whichj  in  turn,  shall  submit  the  original 
and  one  copy  of  the  application  to  the 
Departtnent;  and 

(li)  As  soon  as  the  deadline  fixed 
under  the  Article  1904  Panel  Rules  for 
filing  4  Notice  of  Appearance  in  the 
panel  feview  has  passed,  shall  serve  a 
copy  of  the  application  on  each 
pariicibant,  other  than  the  investigating 
author  ty,  in  accordance  with 
paragraphs  (b)(4)  (ii)  and  (iii)  of  this 
sectioii. 

(6)  C  ther  designated  persons.  If  the 
panel  i  ecides,  in  accordance  with  the 


appli 
Privili 
person 


Article  1904  Panel  Rules,  that  disclosure 
of  a  document  containing  privileged 
information  is  appropriate,  any  person 
identified  in  such  a  decision  as  entitled 
to  release  of  information  under  a 
Protective  Order  for  Privileged 
Information,  e.g.,  a  Secretary.  Secretariat 
staff,  court  reporters,  interpreters  and 
translators,  or  a  member  of  the  staff  of 
a  panelist  or  extraordinary  challenge 
committee  member,  shall  submit  an 
application  for  release  under  Protective 
Cirder  for  Privileged  Information  to  the 
United  States  section  of  the  Secretariat 
for  filing  with  the  Department. 

(b)  Contents  of  applications  for 
release  under  protective  order  for 
privileged  information.  (1)  The 
Department  has  adopted  application 
forms  for  disclosure  of  privileged 
information  which  are  available  from 
the  United  States  section  of  the 
Secretariat  and  the  Central  Records 
Unit,  room  B-099.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
These  forms  may  be  amended  from  time 
to  time. 

(2)  Such  forms  require  the  applicant 
for  release  of  privileged  information 
under  Protective  Order  for  Privileged 
Information  to  submit  a  personal  sworn 
statement  stating,  in  addition  to  such 
other  conditions  as  the  Department  may 
reouire,  that  the  applicant  shall: 

U)  Not  disclose  any  privileged 
information  obtained  under  protective 
order  to  any  person  other  than: 

(A)  An  omciai  of  the  Department 
involved  in  the  particular  panel  review 
in  which  the  privileged  information  is 
part  of  the  record; 

(B)  A  person  who  has  furnished  a 
similar  application  and  who  has  been 
issued  a  Protective  Order  for  Privileged 
Information  concerning  the  privileged 
information  at  issue;  and 

(C)  A  person  retained  or  employed  by 
counsel,  a  professional,  a  panelist  or 
extraordinary  challenge  committee 
member  who  has  been  issued  a 
Protective  Order  for  Privileged 
Information,  such  as  a  paralegal,  law 
clerk,  or  secretary,  if  such  person  has 
agreed  to  be  bound  by  the  terms  set 
forth  in  the  application  for  Protective 
Order  for  Privileged  Information  of  the 
counsel,  professional,  panelist  or 
extraordinary  challenge  committee 
member  by  signing  and  dating  the 
completed  application  at  the  location 
indicated  in  such  application; 

(ii)  Use  such  information  solely  for 
purposes  of  the  proceedings  under 
Article  1904  of  the  Agreement; 

(iii)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department,  return  to 
the  Department  or  certify  to  the 
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Depaitaaent  the  desbvctkm  of  an 
documents  released  under  the 
Protective  Order  for  Privi^;ed 
Intarmatiaii  and  all  odier  documents 
containing  the  privileged  infbrmetion 
(such  as  briels,  notes,  or  charts  based  on 
any  such  information  reoetved  ander 
the  Protective  Order  for  Privileged 
Informatton);  aad 

(ivj  Acknowledge  that  breach  thereof 
may  subfect  the  signatory  to  sanctions 
under  §§  356.12  and  356.30. 

(c)  issuance  of  protective  orders  for 
privileged  information.— (1)  FoMifists, 
designated  government  officials  and 
members  of  an  extraordinary  chaUenge 
committee,  (i)  Upon  receipt  of  an 
application  for  protective  order  under 
this  section  ftom  a  panelist,  designated 
government  official  or  member  of  an 
extraordinary  challenge  committee,  the 
E)epartment  shall  issue  a  Protective 
Order  for  Privileged  Infonnation.  The 
Department  shall  transmit  the  original 
and  four  copies  of  the  protective  order 
to  the  United  States  section  of  the 
Secretariat  wtiich,  in  turn,  shall  transmit 
the  original  to  the  applicant  and  serve 
one  copy  of  the  order  on  eadi 
participant,  other  than  the  investigating 
anthority,  in  accordance  with 
§§  356.10(b)(4)  (ii)  and  (iii). 

(ii)  If  the  Department  issues  a 
Protective  Order  for  Privileged 
Information  to  a  member  of  a  bin^onal 
panel  or  extraordinary  diallenge 
proceeding  initiated  under  the  United 
States-Canada  Free  Trade  Agreement, 
that  person  mu^  countersign  the 
protective  order  and  return  one  copy  of 
the  couotersignfld  protective  order  to 
the  United  States  section  of  the 
Secretariat 

(2)  Counsel  or  a  professional  under 
the  direction  or  control  of  counsel. 
Upon  receipt  of  an  application  for 
protective  order  under  this  section  from 
a  counsel  or  a  professional  under  the 
direction  or  control  of  counsel,  the 
Department  shall  issue  a  Protective 
Oder  for  Privileged  Inforaiatioa.  if  the 
Department  issues  a  protective  order  to 
such  person,  that  person  shall 
immediately  file  four  copies  of  the 
protective  order  with  the  United  Stales 
section  of  the  Secretariat  and  shall  serve 
one  copy  of  the  order  on  each 
participant,  otker  than  the  investigating 
authority,  in  accordanoe  with 
§§356.10(b)(4)  (ii) end  (iii). 

(3)  Other  designated  persons 
described  pan^raph  (a)f^  oftbi$ 
sectiea.  Upon  iBceipt  erf  an  applioritteii 
for  pralective  ovdar  ender  ttiis  section 
from  a  desgaated  person  described  in 
paragraph  ^X6)  of  this  lectkm.  the 
Department  aheN  itsae  «  nvtective 
Order  lor  Frivileged  tofeiinaUon.  The 
Departnwwt  ahefl  IwBsmit  the  eri^nal 


and  fo«r  copies  of  die  protective  order 
to  the  United  States  section  of  ^ 
Secretffliet. 

(d)  Modification  or  revocation  of 
protective  order  for  privileged 
information.— {I)  Notification.  Hany 
person  believes  that  changed  conditioas 
of  fact  or  law.  or  the  public  interest,  may 
require  that  a  Protective  Order  for 
Privileged  Information  be  modified  or 
revoked,  in  whole  or  in  part,  such 
person  may  notify  the  Department  in 
writing.  The  notification  shall  state  the 
changes  desired  and  the  changed 
circumstances  warranting  such  action 
and  shall  include  materials  and 
argument  in  support  thereof.  Such 
notification  shall  be  served  by  the 
person  submitting  it  upon  tlie  person  to 
whom  the  Protective  Order  for 
Privileged  Information  was  issued. 
Responses  to  the  notification  msy  be 
filed  within  20  days  after  the 
notification  is  filed  unless  the 
Department  indicates  otherwise.  The 
Department  may  also  consider  s«ch 
action  on  its  own  initiative. 

(2)  Issuance  of  modification  or 
revocation.  If  the  Department  modifies 
or  revokes  a  Protective  Order  for 
Privileged  Information  pursuant  to 
paragraph  (d)  of  this  section,  the 
Department  shall  transmit  the  original 
and  four  copies  of  the  modification  or 
Notice  of  Revocation  to  the  United 
States  section  of  the  Secretariat  which, 
in  turn,  shall  transmit  the  original  to  the 
person  to  whom  the  protective  order 
was  issued  and  serve  one  copy  on  each 
perticipant.  other  than  the  investigating 
authority,  in  accordance  with 
§§  356.10(b)(4)  (ii)  and  (ui). 

Subpart  D— Violatioa  of  a  Protective 
Order  or  a  Disclosui*  Undertaking 

1358.12    Sanctions  for  violation  of  a 
protective  onlar  or  dtadoaure  anderiaidng. 

(a)  A  person,  other  than  a  person 
exempted  from  this  part  by  the 
provisions  of  section  7771(0(4)  of  the 
Act  (19  U.S.C.  1677flf)(4)).  determined 
under  this  part  to  have  violated  a 
protective  order  or  a  disclosure 
undertaking  may  be  subjected  to  any  or 
all  or  the  following  sanctions: 

(1)  Liable  to  the  United  States  for  a 
civil  penalty  not  to  exceed  $100;000  for 
each  violation; 

(2)  Barred  hom  appearing  before  the 
Department  to  represent  another  for  a 
designated  time  period  from  the  date  of 
publicetioB  in  en  official  publication  of 
a  notice  that  a  violation  has  been 
determined  to  exist; 

(3)  Denied  access  to  proprietary 
information  for  a,  designated  time  period 
from  the  date  of  publication  in  an 


official  pubhcatian  of  a  notice  that  a 
violation  has  been  determined  to  exist; 

(4)  Other  appropriate  administrative 
sanctions,  including  striking  from  the 
record  of  die  panel  review  any 
information  or  argimient  submitted  by. 
or  on  behalf  of,  the  violating  party  or  the 
party  represented  by  the  violating  party; 
terminating  any  proceeding  then  in 

•progress;  or  revoking  any  ludar  dien  in 
effect;  and 

(5)  Reouired  to  return  material 
previouay  provided  by  the  investigatir^ 
aurtiority,  and  all  other  materials 
containing  the  proprietary  information, 
such  as  briefs,  notes,  or  charts  based  on 
any  such  information  received  under  a 
protective  order  or  a  disclosure 
undertaking. 

(b)  (1)  The  fins  of  which  a  person 
determined  to  have  violated  a  protective 
order  or  a  disclosure  undertaking  is  a 
partner,  associate,  or  employee;  any 
partner,  associate,  employer,  or 
employee  of  such  person;  and  any 
person  represented  by  such  person  may 
be  barred  from  appearing  before  the 
Department  for  a  designated  time  period 
from  the  date  of  publication  in  an 
official  publication  of  notice  that  a 
violation  has  been  determined  to  exist 
or  may  be  subjected  to  the  sanctions  set 
forth  in  paragraph  (a)  of  this  section,  as 
appropriate. 

(2)  Each  person  against  whom 
sanctions  are  proposed  under  paragraph 
(b)(1)  of  this  section  is  entitled  to  all  the 
administrative  rights  set  forth  in  this 
subpart  separately  and  apart  from  rights 
provided  to  a  person  subject  to 
sanctions  under  paragraph  (a)  of  this 
section,  including  the  right  to  a  charging 
letter,  right  to  representation,  and  right 
to  a  hearing,  but  subject  to  joioder  or 
consolidation  by  the  administrative  law 
judge  under  §  356.23(b). 

f35&t9    Suspension  of  niiee. 

Upon  request  by  the  Deputy  Under 
Secretary,  a  charged  or  affected  party,  or 
the  APO  Sanctions  Board,  the 
administrative  law  judge  may  modify  or 
waive  any  rule  in  this  subpart  upon 
determining  that  no  party  will  be 
unduly  prejudiced  and  the  ends  of 
justice  will  thereby  be  served  and  upon 
notice  to  all  parties. 


1356.14 

In 


Report  of  violation  an« 


(a)  An  employee  of  the  Department  or 
any  other  person  who  has  information 
indicating  that  the  terms  of  a  protective 
order  or  a  disclosure  undertakli^  have 
been  violated  will  provide  the 
information  to  a  Director  or  the  Chief 
Counsel 

(b)  Upon  receiving  infonnation  wbioh 
indicates  that  a  person  may  have 


violated  the  tenns  of  a  protective  order 
or  an  undertaking,  the  Director  will 
conduct  an  investigation  concerning 
whether  there  was  a  violation  of  a 
protective  order  or  a  disclosure 
undertaking,  and  who  was  responsible 
for  the  violation,  if  any.  For  purposes  of 
this  subpart,  the  Director  will  be 
supervised  by  the  Deputy  Under 
.    Secretary  wiUi  guidance  from  the  Chief 
Counsel.  The  D^ector  will  conduct  an 
investigation  only  if  the  information  is 
received  within  30  days  after  the  alleged 
violation  occurred  or,  as  determined  by 
the  Director,  could  have  been 
discovered  through  the  exercise  of 
reasonable  and  ordinary  care. 

(c)  The  Director  will  provide  a  report 
of  the  investigation  to  the  Deputy  Under 
Secretary,  after  review  by  the  Chief 
Counsel,  no  later  than  180  days  after 
receiving  information  concerning  a 
violation.  Upon  the  Director's  request, 
and  if  extraordinary  circuimstances 
exist,  the  Deputy  Under  Secretary  may 
grant  the  Director  up  to  an  additional 
180  days  to  conduct  the  investigation 
and  submit  the  report. 

(d)  The  following  examples  of  actions 
that  constitute  violations  of  an 
administrative  protective  order  shall 
serve  as  guidelines  to  each  person 
subject  to  a  protective  order.  These 
examples  do  not  represent  an 
exhaustive  list.  Evidence  that  one  of  the 
acts  described  in  the  guidelines  has 
been  committed,  however,  shall  be 

"^   considered  by  the  Director  as  reasonable 
cause  to  believe  a  person  has  violated  a 
protective  order  within  the  meaning  of 
§356.15. 

(1)  Disclosure  of  proprietary 
information  to  any  person  not  granted 
Access  to  that  information  by  protective 
order,  including  an  official  of  the 
Department  or  member  of  the  Secretariat 
staff  not  directly  involved  with  the 
panel  review  pursuant  to  which  the 
proprietary  information  was  released,  an 
employee  of  any  other  United  States, 
foreign  government  or  international 
agency,  or  a  member  of  the  United 
States  Congress,  the  Canadian 
Parliament,  or  the  Mexican  Congress. 

(2)  Failure  to  follow  the  detailed 
procedures  outlined  in  the  protective 
order  for  safeguarding  proprietary 
information,  including  maintaining  a 
log  showing  when  each  proprietary 
document  is  used,  and  by  whom,  and 
requiring  all  employees  who  obtain 
access  to  proprietary  information  (under 
the  terms  of  a  protective  order  granted 
their  employer)  to  sign  and  date  a  copy 
of  that  protective  order. 

(3)  Loss  of  proprietary  information. 

(4)  Failure  to  return  or  destroy  all 
copies  of  the  original  doctmients  and  all 
notes,  memoranda,  and  submissions 


a  brief 
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tie; 


containing  proprietary  information  at 
the  clc  se  of  the  proceeding  for  which 
the  da  a  were  obtained  by  burning  or 
shredc  ing  of  the  documents  or  by 
erasin]  electronic  memory,  computer 
disk,  a  r  tape  memory,  as  set  forth  in  the 
protect  ive  order. 

(5)  F  ailure  to  delete  proprietary 
inform  ation  fitim  the  public  version  of 
or  other  correspondence  filed 
Secretariat. 
C|isclosure  of  proprietary 

during  a  public  hearing, 
(e)  ^ch  day  of  a  continuing  violation 
shall  o  )nstitute  a  separate  violation. 

1356.1$    Initiation  of  proceedings. 

(a)  lithe  Deputy  Under  Secretary 
conclupes,  after  an  investigation  and 
report  by  the  Director  under  §  356.14(c) 
and  cohsultation  with  the  Chief 
Counsel,  that  there  is  reasonable  cause 
to  beliAve  that  a  person  has  violated  a 
protective  order  or  a  disclosure 
undertaking  and  that  sanctions  are 
appropriate  for  the  violation,  the  Deputy 
Under  Secretary  will,  at  the  Deputy 
Undersecretary's  discretion,  either 
initiate  a  proceeding  under  this  subpart 
by  issuing  a  charging  letter  as  set  forth 
in  §  35B.16  or  request  that  the 
authorized  agency  of  the  involved  FTA 
countrir  initiate  a  proceeding  by  issuing 
a  request  to  charge  as  set  foil^  in 

§  356.^7.  In  determining  whether 
sanctidns  are  appropriate  and,  if  so. 
what  sanctions  to  impose,  the  Deputy 
Under  {Secretary  will  consider  the 
nature  jof  the  violation,  the  resulting 
harm,  ind  other  relevant  circumstances 
of  the  iase.  The  Deputy  Under  Secretary 
will  d^ide  whether  to  initiate  a 
proceeding  no  later  than  60  days  after 
receivftiB  a  report  of  the  investigation. 

(b)  lithe  Department  receives  a 
request  to  charge  from  an  authorized 
agency  of  a  FTA  country,  the  Deputy 
Under  jSecretary  will  promptly  initiate 
proceepings  under  this  part  by  issuing 
a  charging  letter  as  set  forth  in  §  356.16. 

§356.1$    Cltarglng  letter. 

(a)  Oontents  of  letter.  The  Deputy 
Under  Secretary  will  initiate 
proceepings  by  issuing  a  charging  letter 
to  each  charged  party  and  affected  party 
which  Includes: 

(1)  A  statement  of  the  allegation  that 
a  prote  ctive  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof; 

(2)  A  statement  of  the  proposed 
sanctions; 

(3)  Ai  statement  that  the  charged  or 
affected  party  is  entitled  to  review  the 
documents  or  other  physical  evidence 
upon  \  hich  the  charge  is  based  and  the 
metho<  for  requesting  access  to,  or 
copies  pf.  such  documents; 


(4)  A  statement  that  the  charged  ot 
affected  party  is  entitled  to  a  hearing 
before  an  administrative  law  judge  if 
requested  within  30  days  of  the  date  of 
service  of  the  charging  letter  and  the 
procedure  for  requesting  a  hearing, 
including  the  name,  address,  and 
telephone  number  of  the  person  to 
contact  if  there  are  further  Questions; 

(5)  A  statement  that  the  cnarged  or 
affected  party  has  a  right,  if  a  hearing  is 
not  requested,  to  submit  docimientary 
evidence  to  the  Deputy  Under  Secretary 
and  an  explanation  of  the  method  for 
submitting  evidence  and  the  date  by 
which  it  must  be  received;  and 

(6)  A  statement  that  the  charged  or 
affected  party  has  a  right  to  retain 
coimsel  at  the  party's  own  expense  for 
purposes  of  representation. 

(b)  Settlement  and  amendment  of  the 
charging  letter.  The  Deputy  Under 
Secretary  may  amend,  supplement,  or 
withdraw  the  charging  letter  at  any  time 
with  the  approval  of  an  administrative 
law  judge  if  the  interests  of  justice 
would  thereby  be  served.  If  a  hearing 
has  not  been  requested,  the  Deputy 
Under  Secretary  will  ask  the  Under 
Secretary  to  appoint  an  administrative 
law  judge  to  make  this  determination.  If 
a  charging  letter  is  withdrawn  after  a 
request  for  a  hearing,  the  administrative 
law  judge  will  determine  whether  the 
withdrawal  will  bar  the  Deputy  Under 
Secretary  from  seeking  sanctions  at  a 
later  date  for  the  same  alleged  violation. 
If  there  has  been  no  request  for  a 
hearing,  or  if  supporting  information 
has  not  been  submitted  under  §  356.28, 
the  withdrawal  will  not  bar  future 
actions  on  the  same  alleged  violation. 
The  Deputy  Under  Secretary  and  a 
charged  or  affected  party  may  settle  a 
charge  brought  under  this  Subpart  by 
mutual  agreement  at  any  time  after 
service  of  the  charging  letter;  approval 
of  the  administrative  law  judge  or  the 
APO  Sanctions  Board  is  not  necessary. 

(c)  Service  of  charging  letter  on  a 
resident  of  the  United  States.  (1)  Service 
of  a  charging  letter  on  a  United  States 
resident  will  be  made  by: 

(i)  Mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the  charged 
or  affected  party  at  the  party's  last 
known  address; 

(ii)  Leaving  a  copy  with  the  charged 
or  affected  party  or  with  an  officer,  a 
managing  or  general  agent,  or  any  other 
agent  authorized  by  appointment  or  by 
law  to  receive  service  for  the  party;  or 

(iii)  Leaving  a  copy  with  a  person  of 
suitable  age  and  discretion  who  resides 
at  the  oarty's  last  known  dwelling. 

(2)  Service  made  in  the  manner 
described  in  paragraph  (c)(1)  (ii)  or  (iii) 
of  this  section  shall  be  evidenced  by  a 
certificate  of  service  signed  by  the 


person  making  such  service,  stating  the 
method  of  service  and  the  identity  of  the 
person  with  whom  the  charging  letter 
was  left. 

(d)  Service  of  charging  letter  on  a  non- 
resident. If  applicable  laws  or 
intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraph  (c)  of  this 
section  inappropriate  or  ineffective, 
service  of  the  charging  letter  on  a  person 
who  is  not  a  resident  of  the  United 
States  may  be  made  by  any  method  that 
is  permitted  by  the  country  in  which  the 
person  resides  and  that,  in  the  opinion 
Of  the  Deputy  Under  Secretary,  satisfies 
due  process  requirements  under  United 
States  law  with  respect  to  notice  in 
administrative  proceedings. 

%  356.17    Request  to  charge. 

Upon  deciding  to  iTiitiate  a 
proceeding  pursuant  to  §  356.15,  the 
Deputy  Under  Secretary  will  request  the 
authorized  agency  of  the  involved  FTA 
country  to  initiate  a  proceeding  for 
imposing  sanctions  for  violation  of  a 
protective  order  or  a  disclosure 
undertaking  by  issuing  a  letter  of 
request  to  charge  that  includes  a 
statement  of  the  allegation  that  a 
protective  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof 

§  356.1 8    Interim  sanctions. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  issuing  a  charging  letter 
under  §  356.16  and  before  a  final 
decision  is  rendered,  that  interim 
sanctions  are  necessary  to  protect  the 
interests  of  the  Department,  an 
authorized  agency  of  the  involved  FTA 
country,  or  others,  including  the 
protection  of  proprietary  information, 
the  Deputy  Under  Secretary  may 
petition  an  administrative  law  judge  to 
imoose  such  sanctions. 

(d)  The  administrative  law  judge  may 
impose  interim  sanctions  against  a 
person  upon  determining  that: 

(1)  There  is  probable  cause  to  believe 
that  there  was  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  and 
the  Department  is  likely  to  prevail  in 
obtaining  sanctions  under  this  subpart; 

(2)  The  Department,  authorized 
agency  of  the  involved  FTA  country,  or 
others  are  likely  to  suffer  irreparable 
harm  if  the  interim  sanctions  are  not 
imposed;  and 

(3)  The  interim  sanctions  are  a 
reasonable  means  for  protecting  the 
rights  of  the  Department,  authorized 
agency  of  the  involved  FTA  country,  or 
others  while  preserving  to  the  greatest 
extent  possible  the  rights  of  the  person 
against  whom  the  interim  sanctions  are 
proposed 


(c)  Interim  sanctions  which  may  be 
imposed  include  any  sanctions  that  are 
necessary  to  protect  the  rights  of  the 
Department,  authorized  agency  of  the 
involved  FTA  country,  or  others, 
including,  but  not  limited  to: 

(1)  Denying  a  person  further  access  to 
proprietary  information; 

(2)  Barring  a  person  &t)m  representing 
another  person  before  the  Department; 

(3)  Barring  a  person  from  appearing 
before  the  Department;  and 

(4)  Requiring  the  person  to  return 
material  previously  provided  by  the 
Department  or  the  investigating 
authority  of  the  involved  FTA  country, 
and  all  other  materials  containing  the 
proprietary  information,  such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  a  protective 
order  or  disclosure  undertaking. 

(d)  The  Deputy  Under  Secretary  will 
notify  the  person  against  whom  interim 
sanctions  are  sought  of  the  request  for 
interim  sanctions  and  provide  to  that 
person  the  material  submitted  to  the 
administrative  law  judge  to  support  the 
request.  The  notice  will  include  a 
reference  to  the  procedures  of  this 
section. 

(e)  A  person  against  whom  interim 
sanctions  are  proposed  has  a  right  to 
oppose  the  request  through  submission 
of  material  to  the  administrative  law 
judge.  The  administrative  law  judge  has 
discretion  to  permit  oral  presentations 
and  to  allow  further  submissions. 

(0  The  administrative  law  judge  will 
notify  the  parties  of  the  decision  on 
interim  sanctions  and  the  basis  therefor 
within  five  days  of  the  conclusion  of 
oral  presentations  or  the  date  of  final 
written  submissions. 

(g)  If  interim  sanctions  have  been 
imposed,  the  investigation  and  any 
proceedings  under  this  Subpart  will  be 
conducted  on  an  expedited  basis. 

(h)  An  order  imposing  interim 
sanctions  may  be  revoked  at  any  time  by 
the  administrative  law  judge  and 
expires  automatically  upon  the  issuance 
of  a  final  order. 

(i)  The  administrative  law  judge  may 
reconsider  imposition  of  interim 
sanctions  on  the  basis  of  new  and 
material  evidence  or  other  good  cause 
shown.  The  Deputy  Under  Secretary  or 
a  person  against  whom  interim 
sanctions  have  been  imposed  may 
appeal  a  decision  on  interim  sanctions 
to  the  APO  Sanctions  Board,  if  such  an 
appeal  is  certified  by  the  administrative 
law  judge  as  necessary  to  prevent  undue 
harm  to  the  Department  or  authorized 
agency  of  the  involved  FTA  country,  a 
person  against  whom  interim  sanctions 
have  been  imposed  or  others,  or  is 
otherwise  in  the  interests  of  justice. 
Interim  sanctions  which  have  been 


imposed  remain  in  effect  while  an 
appeal  is  pending,  unless  the 
administrative  law  judge  determines 
otherwise. 

(j)  The  Deputy  Under  Secretary  may 
request  an  administrative  law  judge  to 
impose  emergency  interim  sanctions  to 
preserve  the  status  quo.  Emergency 
interim  sanctions  may  last  no  longer 
than  48  hours,  excluding  weekends  and 
holidays.  The  person  against  whom 
such  emergency  interim  sanctions  are 
proposed  need  not  be  given  prior  notice 
or  an  opportunity  to  oppose  the  request 
for  sanctions.  The  administrative  law 
judge  may  impose  emergency  interim 
sanctions  upon  determining  that  the 
Department  or  authorized  agency  of  the 
involved  FTA  country  is,  or  others  are, 
likely  to  suffer  irreparable  harm  if  such 
sanctions  are  not  imposed  and  that  the 
interests  of  justice  would  thereby  be 
served.  The  administrative  law  judge 
will  promptly  notify  a  person  against 
whom  emergency  sanctions  have  been 
imposed  of  the  sanctions  and  their 
diction. 

(k)  If  a  hearing  has  not  been 
requested,  the  Deputy  Under  Secretary 
will  request  that  the  Under  Secretary 
appoint  an  administrative  law  judge  for 
making  determinations  under  this 
section. 

(1)  The  Deputy  Under  Secretary  will 
notify  the  Secretariat  concerning  the 
imposition  or  revocation  of  interim 
sanctions  or  emergency  interim 
sanctions. 

i  356.18    Request  for  a  hearing. 

(a)  Any  party  may  request  a  hearing 
by  submitting  a  written  request  to  the 
Under  Secretary  within  30  days  after  the 
date  of  service  of  the  charging  letter. 
However,  the  Deputy  Under  Secretary 
may  request  a  hearing  only  if  the 
interests  of  justice  would  thereby  be 
served. 

(b)  Upon  timely  receipt  of  a  request 
for  a  hearing,  the  Under  Secretary  will 
appoint  an  administrative  law  judge  to 
conduct  the  hearing  and  render  an 
initial  decision. 

{356.20    Discovery. 

(a)  Voluntary  discovery.  All  parties 
are  encouraged  to  engage  in  voluntary 
discovery  procedures  regarding  any 
matter,  not  privileged,  which  is  relevant 
to  the  subject  matter  of  the  pending 
sanctions  proceeding. 

(b)  Limitations  on  discovery.  The 
administrative  law  judge  shall  place 
such  limits  upon  the  kind  or  amount  of 
discovery  to  be  had  or  the  ]>eriod  of  time 
during  which  discovery  may  be  carried 
out  as  shall  be  consistent  with  the  time 
limitations  set  forth  in  this  Part. 
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(c)  Interrogatories  and  requests  for 
admissJons  or  production  of  documents. 
A  party  may  serve  on  any  other  party 
intenx>gatories,  requests  for  admissions, 
or  requests  for  production  of  documents 
for  inspection  and  copying,  and  the 
party  may  then  apply  to  the 
administrative  law  judge  for  such 
enforcement  or  protective  order  as  that 
party  deems  warranted  concerning  such 
discovery.  The  party  will  serve  a 
discovery  request  at  least  20  days  before 
the  scheduled  date  of  a  hearing,  if  a 
hearing  has  been  requested  and 
scheduled,  unless  the  administrative 
law  judge  specifies  a  shorter  time 
period.  Copies  of  interrogatories, 
requests  for  admissions,  and  requests  for 
production  of  documents  and  responses 
thereto  will  be  served  on  all  parties. 
Matters  of  fact  or  law  of  whidi 
admission  is  requested  will  be  deemed 
admitted  unless,  within  a  period 
designated  in  the  request  (at  least  10 
days  after  the  date  of  service  of  the 
request,  or  within  such  further  time  as 
the  administrative  law  judge  may 
allow),  the  party  to  whom  the  requesiis 
directed  serves  upon  the  requesting 
party  a  sworn  statement  either  admitting 
or  denying  specifically  the  matters  of 
which  admission  is  requested  or  setting 
forth  in  detail  the  reasons  why  the  party 
cannot  truthfully  either  admit  or  deny 
such  matters. 

(d)  Depositions.  Upon  application  of  a 
party  and  for  good  cause  shown,  the 
administrative  law  judge  may  order  the 
taking  of  the  testimony  of  any  person 
who  is  a  party,  or  under  the  control  or 
authority  of  a  party,  by  deposition  and 
the  production  of  specified  documents 
or  materials  by  the  person  at  the 
deposition.  The  application  shall  state 
the  purpose  of  the  deposition  and  shall 
set  forth  the  facts  sought  to  be 
established  through  the  deposition. 

(e)  Supplementation  of  responses.  A 
party  who  has  responded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  no  duty 
to  supplement  the  party's  response  to 
include  information  thereafter  acquired, 
except  as  follows: 

(1)  A  party  is  under  a  duty  to 
seasonably  supplement  the  party's 
response  with  respect  to  any  question 
directly  addressed  to: 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters;  and 

(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  a  hearing,  the  subject  matter 
on  which  the  witness  is  expected  to 
testify,  and  the  substance  of  the 
testimony. 

(2)  A  party  is  under  a  duty  to 
seasonably  amend  a  prior  response  if 


hearing 
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the  paiw  obtains  information  upon  the 
basis  of^vhich  the  party: 

(i)  Knows  the  response  was  incorrect 
when  made;  or 

(ii)  K|iows  that  the  response,  though 
correct  when  made,  is  no  longer  true, 
and  the'circumstances  are  sudi  that  a 
failure  |o  amend  the  response  is  in 
substante  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
administrative  law  judge,  agreement  of 
the  parties,  or  at  any  time  prior  to  a 
jthrough  new  requests  for 
lientation  ofprior  responses. 
jorcement.  Ine  administrative 
je  may  order  a  party  to  answer 
designated  questions,  to  produce 
specifiejd  documents  or  items,  or  to  take 
any  othfer  action  in  response  to  a  proper 
discovery  request.  If  a  party  does  not 
romplyfwith  such  an  order,  the 
administrative  law  judge  may  make  any 
determi:iation  or  enter  any  order  in  the 
procee<  ings  as  the  administrative  law 
judge  d  iems  reasonable  and 
appropi  iate.  The  administrative  law 
judge  n|ay  strike  related  charges  or 
defenses  in  whole  or  in  part,  or  may 
take  particular  facts  relating  to  the 
discove  7  request  to  which  the  party 
failed  o  -  refused  to  respond  as  being 
establis  led  for  purpose  of  the 
procee<  ing  in  accordance  with  the 
content  ons  of  the  party  seeking 
discove  ry.  In  issuing  a  discovery  order, 
the  adn  inistrative  law  judge  will 
considefr  the  necessity  to  protect 
proprietary  information  and  will  not 
order  tl^  release  of  information  in 
circumstances  where  it  is  reasonable  to 
conclude  that  such  release  will  lead  to 
imauthi  irized  dissemination  of  such 
informs  tion. 

1356.21    Subpoenas. 

(a)  Amplication  for  issuance  of  a 
subpoeaa.  An  application  for  issuance 
of  a  sufa|>oena  requiring  a  person  to 
appear  ind  depose  or  testify  at  the 
taking  df  a  deposition  or  at  a  hearing 
shall  bei  made  to  the  administrative  law 
judge.  ^  application  for  issuance  of  a 
subpoeaa  requiring  a  person  to  appear 
and  debose  or  testify  and  to  produce 
specifien  documents,  papers,  books,  or 
other  piysical  exhibits  at  the  taking  of 

a  deposition,  at  a  prehearing  conference, 
at  a  hearing,  or  under  any  other 
circumt  tances,  shall  be  made  in  writing 
to  the  a<  Iministrative  law  judge  and 
shall  sp  9cify  the  material  to  be 
produced  as  precisely  as  possible, 
showing  the  general  relevancy  of  the 
material  and  the  reasonableness  of  the 
scof>e  of  the  subpoena. 

(b)  t/se  of  subpoena  for  discovery. 
Subpoe  las  may  be  used  by  any  party  for 
purposi  s  of  discovery  or  for  obtaining 


documents,  papers,  books,  or  other 
physical  exhibits  for  use  in  evidence,  or 
for  both  purposes.  When  used  for 
discovery  purposes,  a  subpoena  ihay 
require  a  person  to  produce  and  permit 
the  inspection  and  copying  of 
nonprivileged  documents,  papers, 
books,  or  other  physical  exhibits  which 
constitute  or  contain  evidence  relevant 
to  the  subject  matter  involved  and 
which  are  in  the  possession,  custody,  or 
control  of  such  person. 

(c)  Application  for  subpoenas  for 
nonparty  department  records  or 
personnel  or  for  records  or  personnel  of 
other  Government  agencies.  (1)  An 
application  for  issuance  of  a  subpoena 
requiring  the  production  of  nonparty 
documents,  papers,  books,  physical 
exhibits,  or  other  material  in  the  records 
of  the  Department,  or  requiring  the 
appearance  of  an  official  or  employee  of 
the  Department,  or  requiring  the 
production  of  records  or  personnel  of 
other  Government  agencies  shall  specify 
as  precisely  as  possible  the  material  to 
be  produced,  the  nature  of  the 
information  to  be  disclosed,  or  the 
expected  testimony  of  the  official  or 
employee,  and  shall  contain  a  statement 
showing  the  general  relevancy  of  the 
material,  information,  or  testimony  and 
the  reasonableness  of  the  scope  of  the 
application,  together  with  a  showing 
that  such  material,  information,  or 
testimony  or  their  substantial  equivalent 
could  not  be  obtained  without  undue 
hardship  by  alternative  means. 

(2)  Such  applications  shall  be  ruled 
upon  by  the  administrative  law  judge. 
To  the  extent  that  the  motion  is  granted, 
the  administrative  law  judge  shall 
provide  such  terms  and  conditions  for 
the  production  of  the  material,  the 
disclosure  of  the  information,  or  the 
appearance  of  the  official  or  employee 
as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

(3)  No  application  for  a  subpoena  for 
production  of  documents  grounded 
upon  the  Freedom  of  Information  Act  (5 
U.S.C  552)  shall  be  entertained  by  the 
administrative  law  judge. 

(d)  Motion  to  limit  or  quash.  Any 
motion  to  limit  or  quash  a  subpoena 
shall  be  filed  within  10  days  after 
service  thereof,  or  within  such  other 
time  as  the  administrative  law  judge 
may  allow. 

(e)  Ex  parte  rulings  on  applications 
for  subpoenas.  Applications  for  the 
issuance  of  subpoenas  pursuant  to  this 
section  may  be  made  ex  parte,  and.  if  so 
made,  such  applications  and  rulings 
thereon  shall  remain  ex  parte  unless 
otherwise  ordered  by  the  administrative 
law  judge. 
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(f)  Role  of  the  Under  Secretary.  If  a 
hearing  has  not  been  requested,  the 
party  seeking  enforcement  will  ask  the 
Under  Secretary  to  appoint  an 
administrative  law  judge  to  rule  on 
applications  for  issuance  of  a  subpoena 
under  this  section. 

$356.22    PrelWMlng  conference. 

(a)(1)  If  an  administrative  hearing  has 
been  requested,  the  administrative  law 
judge  will  direct  the  parties  to  attend  a 
prehearing  conference  to  consider: 

(i)  Simplification  of  issues; 

(ii)  Obtaining  stipulations  of  fact  and 
of  documents  to  avoid  unnecessary 
proof; 

(iii)  Settlement  of  the  matter; 

(iv)  Discovery;  and 

(v)  Such  other  matters  as  may 
expedite  the  disposition  of  the 
proceedings. 

(2)  Any  relevant  and  significant 
stipulations  or  admissions  will  be 
incorporated  into  the  initial  decision. 

(b)  If  a  prehearing  conference  is 
impractical,  the  administrative  law 
judge  will  direct  the  parties  to 
correspond  with  each  other  or  to  confer 
by  telephone  or  otherwise  to  achieve  the 
purposes  of  such  a  conference. 

$356.23    Hearing. 

(a)  Scheduling  of  hearing.  The 
administrative  law  judge  will  schedule 
the  hearing  at  a  reasonable  time,  date, 
and  place,  which  will  be  in  Washington, 
DC,  imless  the  administrative  law  judge 
determines  otherwise  based  upon  good 
cause  shown,  that  another  location 
would  better  serve  the  interests  of 
justice.  In  setting  the  date,  the 
administrative  law  judge  will  g^ve  due 
regard  to  the  need  for  the  parties 
adequately  to  prepare  for  the  hearing 
and  the  importance  of  expeditiously 
resolving  the  matter. 

(b)  Joinder  or  consolidation.  The 
administrative  law  judge  may  order 
joinder  or  consolidation  if  sanctions  are 
proposed  against  more  than  one  party  or 
if  violations  of  more  than  one  protective 
order  or  disclosure  undertaking  are 
alleged  if  to  do  so  would  expedite 
processing  of  the  cases  and  not 
adversely  affect  the  interests  of  the 
parties. 

(c)  Hearing  procedures.  Hearings  will 
be  conducted  in  a  fair  and  impartial 
manner  by  the  administrative  law  judge, 
who  may  limit  attendance  at  any 
hearing  or  portion  thereof  if  necessary 
or  advisable  in  order  to  protect 
proprietary  information  from  improper 
disclosure.  The  rules  of  evidence 
prevailing  in  courts  of  law  shall  not 
apply,  and  all  evidentiary  material  the 
administrative  law  judge  determines  to 
be  relevant  and  material  to  the 


proceeding  and  not  unduly  repetitious 
may  be  received  into  evidence  and 
given  appropriate  weight.  The 
administrative  law  judge  may  make 
such  orders  and  determinations 
regarding  the  admissibility  of  evidence, 
conduct  of  examination  and  cross- 
examination,  and  similar  matters  as  are 
necessary  or  appropriate  to  ensure 
orderliness  in  the  proceedings.  The 
administrative  law  judge  will  ensure 
that  a  record  of  the  hearing  will  be  taken 
by  reporter  or  by  electronic  recording, 
and  will  order  such  part  of  the  record 
to  be  sealed  as  is  necessary  to  protect 
proprietary  information. 

(d)  Rights  of  parties.  At  a  hearing  each 
party  shall  have  the  right  to: 

(1)  Introduce  and  examine  witnesses 
and  submit  physical  evidence; 

(2)  Confront  and  cross-examine 
adverse  witnesses; 

(3)  Present  oral  argument;  and 

(4)  Receive  a  transcript  or  recording  of 
the  proceedings,  upon  request,  subject 
to  the  administrative  law  judge's  orders 
regarding  sealing  the  record. 

(e)  Representation.  Each  charged  or 
affected  party  has  a  right  to  represent 
himself  or  herself  or  to  retain  private 
counsel  for  that  purpose.  The  Chief 
Counsel  will  represent  the  Department, 
unless  the  General  Counsel  of  the 
Department  determines  otherwise.  The 
administrative  law  judge  may  disallow 
a  representative  if  such  representation 
constitutes  a  conflict  of  interest  or  is 
otherwise  not  in  the  interests  of  fustice 
and  may  debar  a  representative  for 
contumacious  conduct  relating  to  the 
proceedings. 

(f)  Ex  parte  communications.  The 
parties  and  their  representatives  may 
not  make  any  ex  parte  communications 
to  the  administrativrlaw  judge 
concerning  the  merits  of  the  allegations 
or  any  matters  at  issue,  except  as 
provided  in  §356.18(j)  regarding 
emergency  interim  sanctions. 

$356J(4    Proceeding  wtthout  ■  hearing. 
If  no  party  has  requested  a  hearing, 
the  Deputy  Under  Secretaiy,  within  40 
days  after  the  date  of  service  of  a 
charging  letter,  will  submit  for  inclusion 
into  the  record  and  provide  each 
charged  or  affected  party  information 
supporting  the  allegations  in  the 
charging  letter.  Each  charged  or  afl^ected 
party  has  the  right  to  file  a  written 
response  to  the  information  and 
supporting  documentation  within  30 
days  after  the  date  of  service  of  the 
information  provided  by  the  Deputy 
Under  Secretary  unless  the  Deputy 
Under  Secretary  alters  the  time  period 
for  good  cause.  The  Deputy  Under 
Secretary  may  allow  the  parties  to 


submit  further  information  and 
argument. 

$356.25    WItnesMS. 

Witnesses  summoned  before  the 
Department  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in 
the  courts  of  the  United  States. 

$356.26    Initial  decision. 

(a)  Initial  decision.  The  administrative 
law  judge,  if  a  hearing  was  requested,  or 
the  Deputy  Under  Seoetary  will  submit 
an  initial  decision  to  the  APO  Sanctions 
Board,  providing  copies  to  the  parties. 
The  administrative  law  judge  or  the 
Deputy  Under  Secretary  will  ordinarily 
issue  the  decision  within  20  days  of  the 
conclusion  of  the  hearing,  if  one  was 
held,  or  within  15  days  of  the  date  of 
service  of  final  written  submissions.  The 
initial  decision  will  be  based  solely  on 
evidence  received  into  the  record  and 
the  pleadings  of  the  parties. 

(b)  Findings  and  conclusions.  The 
initial  decision  will  state  findings  and 
conclusions  as  to  whether  a  person  has 
violated  a  protective  order  or  a 
disclosure  undertaking;  the  basis  for 
those  findings  and  conclusions;  and 
whether  the  sanctions  proposed  in  the 
charging  letter,  or  lesser  included 
sanctions,  should  be  imposed  against 
the  charged  or  affected  party.  The 
administrative  law  judge  or  the  Deputy 
Under  Secretary  may  impose  sanctions 
only  upon  determining  that  the 
preponderance  of  the  evidence  supports 
a  finding  of  violation  of  a  protective 
order  or  a  disclosure  undertaking  and 
that  the  sanctions  are  warranted  against 
the  charged  or  affected  party. 

(c)  Finality  of  decision.  If  the  APO 
Sanctions  Board  has  not  issued  a 
decision  on  the  matter  within  60  days 
after  issuance  of  the  initial  decision,  the 
initial  decision  becomes  the  final 
decision  of  the  Department. 

$356.27    Final  decision. 

(a)  APO  Sanctions  Board.  Upon 
request  of  a  party,  the  initial  decision 
will  be  reviewed  by  the  members  of  the 
APO  Sanctions  Board.  The  Board 
consists  of  the  Under  Secretary  for 
International  Trade,  who  shall  serve  as 
Chairperson,  the  Under  Secretary  for 
Economic  Affairs,  and  the  General 
Counsel. 

(b)  Comments  on  initial  decision. 
Within  30  days  after  issuance  of  the 
initial  decision,  a  party  may  submit 
written  comments  to  the  APO  Sanctions 
Board  on  the  initial  decision,  which  the 
Board  will  consider  when  reviewing  the 
initial  decision.  The  parties  have  no 
right  to  an  oral  presentation,  although 
the  Board  may  allow  oral  argument  in 
its  discretion. 
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(c)  Final  decision  by  the  APO 
Sanctions  Board.  Within  60  days  but  not 
sooner  than  30  days  after  issuance  of  an 
initial  decision,  the  APO  Sanctions 
Board  may  issue  a  final  decision  which 
adopts  the  initial  decision  in  its 
entirety;  diners  in  whole  or  in  part  from 
the  initial  decision,  including  the 
imposition  of  lesser  included  sanctions; 
or  remands  the  matter  to  the 
administrative  law  judge  or  the  Deputy 
Under  Secretary  for  further 
consideration.  The  only  sanctions  that 
the  Board  can  impose  are  those 
sanctions  proposed  in  the  charging 
letter  or  lesser  included  sanctions. 

(d)  Content's  affinal  decision.  If  the 
final  decision  of  the  APO  Sanctions 
Board  does  not  remand  the  matter  and 
differs  from  the  initial  decision,  it  will 
state  Hndings  and  conclusions  which 
differ  from  the  initial  decision,  if  any, 
the  basis  for  those  findings  and 
conclusions,  and  the  sanctions  Which 
are  to  be  imposed,  to  the  extent  they 
differ  from  the  sanctions  in  the  initial 
decision. 

(e)  Public  notice  of  sanctions.  If  the 
final  decision  is  that  there  has  been  a 
violation  of  a  protective  order  or  a 
disclosing  undertaking  and  that 
sanctions  are  to  be  imposed,  notice  of 
the  decision  will  be  published  in  the 
Federal  Register  and  forwarded  to  the 
United  States  section  of  the  Secretariat. 
Such  publication  will  be  no  sooner  than 
30  days  after  issuance  of  a  final  decision 
or  after  a  motion  to  reconsider  has  been 
denied,  if  such  a  motion  was  filed.  If  the 
final  decision  is  made  in  a  proceeding 
based  upon  a  request  to  charge  by  an 
authorized  agency  of  an  FTA  country. 


the  decis  ion  will  be  forwarded  to  the 
Secretari  it  of  the  involved  FTA  country 
for  transi  nittal  to  the  authorized  agency 
of  the  Fl  A  country  for  publication  in 
the  offici  ai  publication  or  other 
appropri  ite  action.  The  Deputy  Under 
Secretar]  will  also  provide  such 
informal  on  to  the  ethics  panel  or  other 
disciplin  uy  body  of  the  appropriate  bar 
associati  >ns  or  other  professional 
associati  >ns  whenever  the  Deputy 
Under  Secretary  subjects  a  chai^ged  or 


response  shall  be  considered  as  part  of 
the  record.  The  parties  have  no  right  to 
an  oral  presentation  on  a  motion  for 
reconsideration,  but  the  Board  may 
(>ermit  oral  argument  at  its  discretion.  If 
the  motion  to  reconsider  is  granted,  the 
Board  will  review  the  record  and  affirm, 
modify,  or  reverse  the  original  decision 
or  remand  the  matter  for  ftirther 
consideration  to  an  administrative  law 
judge  or  the  Deputy  Under  Secretary,  as 
warranted. 


affected 


)arty  to  a  sanction  under 


§  356. 12  i){2)  and  to  any  Federal  agency     *  ^^^   Confidentiality. 


likely  to 
and  will 


lave  an  interest  in  the  matter 
:ooperate  in  any  disciplinary 


actions  b  y  any  association  or  agency. 

S  356.28    ReconsMaratfon. 

Any  party  may  file  a  motion  for 
reconsideration  with  the  APO  Sanctions 
Board.  The  party  must  state  with 
particularity  the  grounds  for  the  motion, 
includine  any  facts  or  points  of  law 
which  tOB  party  claims  the  APO 
SancticiK  Board  has  overlooked  or 
misappliied.  The  party  may  file  the 
motion  within  30  days  of  the  issuance 
of  the  fiml  decision  or  the  adoption  of 
the  initial  decision  as  the  final  decision, 
except  tnat  if  the  motion  is  based  on  the 
discovery  of  new  and  material  evidence 
which  was  not  known,  and  could  not 
reasonably  have  been  discovered 
through  pue  diligence  prior  to  the  close 
of  the  record,  the  party  shall  file  the 
motion  Within  15  days  of  the  discovery 
of  the  now  and  material  evidence.  The 
party  shiU  provide  a  copy  of  the  motion 
to  all  otlijer  parties.  Opposing  parties 
may  file  a  response  within  30  days  of 
the  date  bf  service  of  the  motion.  The 


(a)  All  proceedings  involving 
allegations  of  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  shall 
be  kept  confidential  luitil  such  time  as 
the  Department  makes  a  final  decision 
under  these  regulations,  which  is  no 
longer  subject  to  reconsideration, 
imposing  a  sanction.  ^ 

(b)  The  charged  party  or  counsel  for 
the  charged  party  will  be,  to  the  extent 
possible,  granted  access  to  proprietary 
information  in  these  proceedings,  as 
necessary,  under  administrative 
protective  order,  consistent  with  the 
provisions  of  §  356.10. 

S356.30   Sanctions  for  violations  of  a 
protective  order  for  privileged  information. 

The  provisions  of  this  subpart  shall 
apply  to  persons  who  are  alleged  to 
have  violated  a  Protective  Order  for 
Privileged  Information. 

Dated:  Oeceml)er  28, 1993. 
Jeffrey  E.  Garten, 

Under  Secretory  for  International  Trade. 
(PR  Doc.  93-32063  Filed  12-30-93;  8:45  am) 
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Mail  orders  to  the  Superintendent  of  Documents,  Attn:  Ne|»  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittarxie  (cr>eci<,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  te  ephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  p.: ,  i.  eastern  time,  or  FAX  your  change  orders 
to  (202)  512-2233.  ^ 


Title 


Stock  Number 


1, 2  (2  Reserved) (869-019-00001-1) 

3  (1992  Compilation 
and  Parts  100  and 
101) (869-019-00002-0) 

4 (869-019-00003-8) 

5  Parts: 

1-699  (869-019-00004-6) 

70W199 (869-019-00005-4) 

1230-end,  6  (6 
Resewed) (869-019-00006-2) 

7  Parts: 

0-26  (869-019-00007-1) 

27^45 (869-019-00008-9) 

46-51  (869-019-00009-7) 

52  (869-019-00010-1) 


$15.00 


17.00 
550 

21.00 
17.00 

21.00 


20.00 
13.00 
20.00 
28.00 

5^-209 (869-019-0001 1-9) 21.00 

2  0-299 (869-019-00012-7) 30.00 

3X)-399 (869-019-00013-5) 15.00 

^00-699 (869-019-00014-3) 17.00 

700-899 (869-019-00015-1) 21.00 

900-999 (869-019-00016-0) 33.00 

100(K1059  (869-019-00017-8) 20.00 

1060-1119  (869-019-00018-6) 13.00 

1 120-1 199  (869-019-00019^) 1 1.00 

1200-1499  (869-019-00020-8) 27.00 

17.00 
13.00 
27.00 
32.00 
12.00 


1500-1899  (869-019^XX)21-6) 

1900-1939  (869-019-00022-4) 

1940-1949  (869-01 9-0002>2) 

1950-1999  (869-019-00024-1) 

200(Hnd (869-019-00025-9) 

•  ••- (869-019-00026-7) 20.00 

9  Parts: 

1-199  (869-019-00027-5) 

200-€nd  (869-019-00028-3) 


10  Parts: 

0-50  

51-199  .... 
200-399.. 
400-499  .. 
SOO-End  . 


,  (869^)19-00029-1) 
(869-019-00030-5) 
(869-019-00031-3) 
(869-019-00032-1) 
(869-019-00033-0) 


27.00 
21.00 

29.00 
21.00 
15.00 
20.00 
33.00 

i3.ra 


11  (869-019-00034-8)  .. 

12  Parts: 
1-199 (869-019-00035-6) 11.00 


200-219 :. (869-019-00036-4) 

220-299 (869-019-00037-2) 

300-499 (869-019-00038-1) 

500-599 (869-019-00039-9) 

600-€nd (869-019-00040-2) 

13 (869-019-00041-1) 


15.00 
26.00 
21.00 
19.00 
28.00 

28.00 


nevMonDate 
Jon.  1,  1993 

'Jan.  1,  1993 
Jan.  1,  1993 


Jan.  1,  1993 
Jan.  1,  1993 

Jon.  1,  1993 

Jan.  1,  1993 
Jon.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Joa  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 
Jan.  1, 1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 
Jan.  1. 1993 
Jan.  1,  1993 

Jon.  1.  1993 


Jan.  1,  1993 
Jan.  1,  1993 

Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jaa  1, 1993 
Jon.  1,  1993 

Jon.  1.  1993 

Jan.  1.  1993 
Jan.  1, 1993 
Jon.  1.  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1, 1993 

Jon.  1.  1993 


Title 


Sioefc  Number 


14  Parts: 

1-59 (869-01W)0042-9) 

60-139 (869-019-00043-7) 

14C-199 (869-019-00044-5) 

200-1199 (869-019-O0045-3) 

1200-End (869-019-00046-1) 

15  Parts: 

0-299  (869-019-00047-0) 

300-799 (869-019^«)04«-B)  . 

800-End  (869-019-00049-6)  , 


29.00 
26.00 
12.00 
22.00 
16.00 

14.00 
25.00 
19.00 

16  Parts: 

0-149  (86W)19-00050-0) 7.00 

150-999 (869-019-00051-8) 17.00 

1000-€nd (869-019-00052-6) 24.00 

17  Parts: 

1-1?9  „ (869-O19-00054-2)  .. 

200-239 (869-019-00055-1)  .. 

240-End  (869-019-00056-9)  .. 


18  Parts: 

1-149  (869-019-00057-7) 

150-279 (869-019-00058-5) 

280-399 (869-019-00059-3) 

400-End  (869-019-00060-7) 

19  Parts: 

1-199  (869^)19-00061-5) 

20(Hnd  (869-019-00062-3) 

20  Parts: 

1-399  (869-019-00063-1) , 

400-499 (869-019-00064-0)  , 

500-€nd  (869-019-0006^-8) . 


18.00 
23.00 
30.00 

16.00 
19.00 
15.00 
10.00 

35.00 
11.00 

19.00 
31.00 
30.00 

21  Parts: 

1-99 (869-01W)0066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019-0006&-2) 20.00 

200-299 „ (869-019-00069-1) 6.00 

300^199 (869-019-00070-4) 34.00 

500-599 (869-019^)0071-2) 21.00 

600-799 (869-019-00072-1) 8.00 

600-1299 (869-019-00073-9) 22.00 

1300-€nd (869-O19-00074-7) 12.00 

22  Psrts: 

1-299  (869-019^00075-5)  .. 

300-€nd  (869-O19-00076-3)  .. 

23  (869-019-00077-1) .. 


30.00 
22.00 

21.00 

38.0C 
36.00 
17.00 
39.00 
15.00 

31.00 

21.00 
37.00 
23.00 
21.00 
31.00 
23.00 
20.00 
24.00 
27.00 
26.00 
§§1.1001-1.1400  (869-019-00094-1) 22.00 


24  Parts: 

0-199  (869-01W)0078-0) 

200-499 (869-019-00079^) 

500-699 (869-019-00080-1) 

700-1699 (869-019-00081-0) 

1700-End (869-019-00082-8) 

25  (869-019-00083-6) 

26  Parts: 

§§1.0-1-1.60 (869-019-00084-4) 

§§  1.61-1.169 (869-019-00085-2) 

§§1.170-1.300 (869-019-00086-1) 

§§1.301-1.400 (869-019-00087-^) 

§§  1401-1440 (869-019-00088-7)  , 

§§1441-1.500  (869-019-00089-5)  , 

§§1.501-1.640 (869-019-00090-9) 

§§  1.641-1.850 (869-019-00091-7) 

§§1.851-1.907 (869-019^^)0092-5) 

§§1.90»-1.1000 (869-019^)0093-3) 


§§1.1401-End  (869-019-00095-0) 

2-29  (869-019-00096-8) 

30-39  (869-019-00097-6) 

40-49  (869-019-00098-4) 

50-299 (869-019-00099-2) 

300-499 (869-017-00100-0) 


31.00 
23.00 
18.00 
13.00 
13.00 
23.00 


500-599 (869-019-00101-8) 6.00 


Jon.  1,  1993 
Jan.  1.  1993 
Jon.  1.  1993 
Jan.  1,  1993 
Jan.  1, 1993 

Jon.  1,  1993 
Jan.  1,  1993 
Jan.  1, 1993 

Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1.  1993 

Apr.  1,  1993 
June  1,  1993 
June  1,  1993 

Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
1993 
1993 
1993 
1993 


Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 


Apr.  1.  1993 
Apr.  1,  1993 

Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993. 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
-Apr.  1,  1990 
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T»e 


Stock  Number 


«00-€nd  „ „ (869^)19-00102-6) 


a.aO       Apr.  1,  1993 


27  Parts: 

1-199  

200-€nd  ..„., 


(869^19-00103-4) 37J)0 

(869-019-00104-2) 1  \jaO 


28  Parts: 

1-42  (869-019-00105-1) 

43-end (869-019-00106-9) 

29Parts: 

0-99  

10(M99 

500-899 

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  ._> „. 

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-End  


27110 
21J0O 


(869-019-00107-7) 21i)0 

(869-019-OOlOW) 9.50 

(869^)19-00109-3) 36A) 

(869-019-00110-7) UJOO 


Apr.  1.  1993 
»Api.  1,  Wl 

July  1,  1993 
July  1,  1993 

JtiyI,  1993 
July  1,  1993 
July  1.  1993 
July  1,  1993 


(869-019-00111-5) 31JJ0        July  1,  1993 


(869-019-00112-3) 21  JO 

(869-019-00113-1) 22J0 

(869-017-001 12-1) UJOO 

(869-017-001 13-9) 3OJ0O 


30  Parts: 

1-lW  „ (869^)19-00116-6) 

200-699 (869-019-00117-4) 

700-£nd  (869-019-001 1*-2) 


27.00 
20.00 
27  J*) 

31  Parts: 

0-199  (869-019-001 19-1) ISA) 

200-End  (869-019-0012^4) 29i)0 

32  Psrts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39.  Vol.  IN ;""";    ytjoa 

XJBO 
36.00 
26.00 
)AJOO 
21.00 
22.00 


1-190  (869-019-00121-2) 

191-399 (869-019O0122-1) 

400-629 (869-019-00123-9) 

630-699 (869-019-00124-7) 

70O-799 (869-019-00125-5) 

800-End (869-019-00126-3) 

33  Parts: 

1-124  ... 

125-199 

200-End 


(869-019-00127-1) 20« 

(869-019-00128-0) 25.00 

(869^)19-00129-*) 24A) 


34  Parts: 

1-299  (869-Q19-00130-1) 

300-399 _ (869-019O0131-0) 

400-€nd  (869-019-00132-8) 

35  (869-019-00133-6) 

36  Parts: 

1-199  (869-019-00134-4) 

200-€nd  (869-019-00135-2) 

37 (869-019-00136-1) 

38  Parts: 

0-17 (869-019^)0137-^ 

18-End  (869-019O0138-7) 

39  (869-019-O0139-5)  . 

40  Parts: 

1-51  (869-017-001 38-4)  . 

52 (869-017-00139-2) . 

53-60  (86901 7-00140-6) . 

61-80  (869O17-0014M) . 

81-«5  (869O17-00142-2) . 

86-99  (869-017-00143-1) . 

100-149 „ (869-017-00144-9) . 

150-189 (869-017-00145-7)  . 

190-259 „ (869-019-00149-2) . 

260-299 (869-017-00147-3) . 

300-399 (869-017-00148-1) . 

400-424 „ (869^)17-00149-0) . 

425-699 (869-017-00150-3)  . 

700-789 (869-017-00151-1) . 

rn-ini  (869^)1 7-00152^) . 


27  A) 
20.00 
37O0 

12J)D 


16.00 
35.00 


31.00 
30.00 

17.00 


31. ra 

33.00 
36.00 
16.00 
17.00 
33.00 
34.00 
21.00 
17.00 
36.00 
15.00 
26A) 
26SI0 
23O0 
25.00 


July  I,  1993 
July  I,  1993 
July  1.1992 
July  1,  1992 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1.  1993 
July  1,  1993 

3July  1,  1984 

2July  1,  1984 

2Juty  1,  1984 

July  1,  1993 

July  1,  1993 

July  1,  1993 

«July  1,  1991 

July  I,  1993 

July  1,  1993 

July  1.  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 

July  I,  1993 
July  1,  1993 


2DJ0O       July  I,  1993 


July  1,  1993 
July  1,  1993 

Aiy  1,  1993 

July  1.  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,1992 
July  1,1992 
July  1.1992 
July  1,  1993 
July  1,  1992 
July  1,  1992 
July  I,  1992 
July  r,  1992 
July  1.1992 
July  1.1992 


Tin* 


Stock  Number 


41Chapt«rs: 

1. 1-1  to  1-10 „ ]ijoo 

»,  1-1 1  to  Appendbt.  2  (2  Reserved) _  13J0 

3-6 x^jjQ 

I  ™ „ ton 

8 „ 4J0 

T  ■•;" 13.00 

10-17  9^ 

18,  Vol.  I,  Ports  1-5 _.„  13  oo 

18,  Vol.  II,  Ports  6-19 13m 

18.  Vol.  Ul,  Ports  20-52 Mrm 

19-100....: „..:::  13^5 

1-100  „..  (889^)1900156-6) 10.00 

101 „..  (869-019-00157-3) 30.00 

102-200 (869-019^)0158-1) 11. 00 


12A) 

23.00 
23.00 
31.00 


201-End  (869-019-00159-0) 

42  Parts: 

1-399 (869-017-00157-1) 

400-429 —  (869-017-00158^ 

430-End  (869-017-00159-7) 

43  Parts: 

1-W9  (86901 7-00160-1) 22O0 

1000-3999  (869-017-00161-9) 30.00 

40(XHnd (869-017-00162-7) 13.00 

44  „  (869-017-00163-5) 26O0 

45  Psrts: 

1-1W  (869-017-00164-3) 20.00 

200-499 (869-017-00165-1) 14O0 

500-1 199 (869-017-00166-0) 30.00 

1200-End (869O17-00167-8) 20J)0 

46  Parts: 

1-40 (869-017-00168-6) 17J)0 

41-69 (869O17-00169-4) 16.00 

70-89  (869-017-00170-8) 8O0 

W-139 — (869-017-00171-6) 14.00 

140-155 (869-017-00172-4) 12«) 

156-165 „„ (869-017-00173-2) 14.00 

166-199 (869017-001 74-1) 17.00 

200-499 —  (869017-00175^ 22.00 

500-End  (869017-001 76-7) 14.00 

47  Parts: 

0-19  (869O17-00177-5) 22.00 

20-39  (869O17-00178-3) 22.00 

4^«9 (869017-00179^1) 12.00 

70-79  (869017-001 80-5) 21.00 

80-End  (86901 7-00181-3) ......  24J0 

48  Chapters: 

1  (Ports  1-51)  (869O17-00182-1) 34O0 

1  (Ports  52-99) (869O17-00183-0) 22.00 

2  (Ports  201-251) (86901 7-00184-8) 15O0 

2  (Ports  252-299) (869O17-00185-6) 1200 

3-6 (869O17-00186-4) 22.00 

7-14 ....(86901 7-00187-2) 30.00 

15-28  .'. .....(869O17-00188-1) 26O0 

29-End  (86901 7-00189-9) 16O0 


.(86901 7-00190-2) 22.00 

.(86901 7-00191-1) 27.00 

.(86901 7-00192-9) 19.00 

.  (869017-00193-7) 27.00 

.(86901 7-00194-5) 31  OO 

.(86901 7-00195-3) 19.00 

.(869O17-00196-1) 21.00 


491 

1-99 

100-177  .... 
178-199  .... 
200-399  .... 
400-999.... 
1000-1199 
1200-End.. 

50  Parts: 

1-199  

200-599  .„. 
600-End  ... 


.  (86901 7-00197-0) 23.00 

.(86901 7-00198-8) 20O0 

.  (86901 7-00199-6) 20.00 


CFR  Index  and  RfKfngs 
AW$ „ (869O19-0005J-4) 


3600 


Complala  1994Cnss( _ 829O0 


)Juiy  1.  1984 
iJuly  I,  1984 
iJuly  1.  1984 
>July  1.  1984 
*July  1,  1984 
>July  I,  1984 
3July  1.  1984 
iJuly  1,  1984 
sjuly  1.  1964 
iJuly  1,  1984 
3July  1.  1984 
July  1,  1993 
July  1.  1993 
•July  1.  1991 
July  1,  1993 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
'Oct.  1,  1991 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  I,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  I,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  \.  1992 
Oct.  1,  1992 
Oct.  1,  1992 


JOn.  1,  1993 
1994 


iv 


Federal  Register  /  Vol. 


TW*  StockNumtar 

Microfiche  CFR  Edition: 

Cofnptete  set  (one-time  moling) 188.0( 

Complete  set  (one-time  moing) 188.0Q 

Complete  set  (one-time  moiling) 223.0( 

Subscription  (mailed  OS  issued) 244iX 

mdwiduoi  copies „ 2.0( 


994 
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1991 
1992 
1993 
1994 
1994 


'  B«c<WM  TIM  3  K  an  annual  compHatton,  nn  votume  and  ol  previous  voKimcs 
tfMuld  b«  rtlolntd  at  a  pwmanani  rattrtnct  touice. 

>mt  July  I.  1985  •dHion  o<  32  CFR  Pott  1-189  contains  o  rwt*  only  kx 
Parts  1-39  inclustvc.  For  tttt  iul  Itxt  of  Itw  Ot««ns«  Acquisition  Regulations 
m  Ports  1-39,  consult  Iti*  ItvM  CFR  volunws  Issued  as  o(  July  1.  1984.  conloming 
Ittoseports. 

>The  JUy  1,  198S  edHlon  o*  41  CFR  Chap»««  l-lOO  contains  a  note  only 
lor  Chopten  1  to  49  mchHive.  For  me  tul  text  o(  procurement  regulations 
m  Ctiopters  1  to  49,  consuH  Hie  eleven  CFR  volumes  issued  at  ol  July  1, 
1984  containing  those  chapters. 

«No  arnendments  to  this  voturrte  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1993.  The  CFR  volume  issued  Apri  1,  1990,  should  be 
retained. 

•No  amendmenft  to  this  volume  were  promulgaled  during  the  period  Apr. 
1,  1991  to  Mar.  31.  1993.  The  CFR  volume  Issued  April  1.  1991,  thould  be 
retained. 

*No  amendments  to  this  volume  were  promulgoted  dunrig  the  period  July 
1,  1991  to  June  30. 1993.  The  CFR  volume  Issued  July  1.  1991,  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 
[FV93-907-1FIRJ 

Navel  and  Valencia  Oranges  Grown  In 
Arizona  and  Designated  Parts  of 
California;  Change  in  Reporting 
Requirements 

AGENCY:  Agricultural  Marlceting  Service, 
aiSDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
changing  reporting  requirements 
prescribed  under  the  California-Arizona 
navel  and  Valencia  orange  marketing 
orders.  The  marketing  orders  regulate 
the  handling  of  navel  and  Valencia 
oranges  grown  in  Arizona  and 
designated  parts  of  California  and  are 
administered  locally  by  the  Navel  and 
Valencia  Orange  Administrative 
Committees  (committees).  This  rule 
modifies  language  in  the  orders'  rules 
and  regulations  to  discontinue  the  use 
of  Form  38  (Weekly  Report  of  By- 
product Oranges)  and  specify  that  Form 
3  (Daily  Manifest  Report  of  Oranges 
Subject  to  Allotment)  only  be  utilized 
for  reporting  rail  car  shipments.  These 
actions  reduce  the  burden  of 
information  collection  requirements 
under  the  marketing  orders. 
EFFECTIVE  DATE:  February  3.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
IJSDA,  room  2522-S,  F.d  Box  96456, 
Washington,  DC  20090-6456:  telephone: 
(202)  720-5127;  or  Maureen  Pello, 
California  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch.  F&V,  AMS,  USDA,  2202 


Monterey  Street,  suite  102B,  Fresno. 
Cahfornia,  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
Nos.  907  and  908  (7  CFR  parts  907  and 
908),  as  amended,  regulating  the 
handling  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  parts 
of  California,  hereinafter  referred  to  as 
the  "orders."  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides- that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  140  handlers 
of  navel  oranges  and  125  handlers  of 
Valencia  oranges  who  are  subject  to 
regulation  under  the  respective 
marketing  order  and  approximately 
3,750  producers  of  navel  oranges  and 
3,700  producers  of  Valencia  oranges  in 
the  regulated  areas.  In  addition,  there 
are  about  35  by-product  manufacturers 
that  will  be  affected  by  this  rule.  Small 
agricultural  service  firms,  which 
includes  handlers  and  by-product 
manufacturers,  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $3,500,000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers, 
producers,  and  processors  of  California- 
Arizona  navel  and  Valencia  oranges 
may  be  classified  as  small  entities. 

This  action  finalizes  changes  in  the 
reporting  requirements  prescribed  under 
the  California-Arizona  orange  marketing 
orders.  This  rule  modifies  language  in 
the  orders'  rules  and  regulations  to 
discontinue  the  use  of  Form  38  (Weekly 
Report  of  By-product  Oranges)  and 
specify  that  Form  3  (Daily  Manifest 
Report  of  Oranges  Subject  to  Allotment) 
only  be  utilized  for  reporting  rail  car 
shipments.  These  changes  were 
unanimously  recommended  by  the 
committees. 

The  interim  final  rule  was  issued  on 
Ot:tober  8,  1993.  and  published  in  the 
Federal  Register  (58  FR  53112,  October 
14,  1993).  with  an  effective  date  of 
October  14,  1993.  That  rule  amended 
§§907.131,  907,141,  908.131,  and 
908.141  of  the  rules  and  regulations  in 
effect  under  the  orders.  That  rule 
provided  a  30-day  comment  period 
which  ended  November  15,  1993.  No 
comments  were  received. 

Sections  907.67  and  908.67  of  the 
navel  and  Valencia  orange  marketing 
orders  provide  authority  for  the 
exemption  from  order  regulation  the 
handling  oforanges  to  commercial 
processors  ror  processing  into  products, 
including  juice.  Sections  907.131  and 
908.131  of  the  orders'  rules  and 
regulations  prescribe  procedures 
governing  the  exemption  from  order 
regulation  of  such  by-product  oranges. 
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Included  in  these  procedures  are  certain 
reporting  requirements  imposed  on 
handlers  and  by-product  manufacturers 
to  help  ensure  that  order  requirements 
and  regulations  governing  the 
exemption  for  by-product  oranges  are 
being  followed. 

For  example,  persons  who  wish  to 
acquire  oranges  as  an  approved  by- 
products manufacturer  for  commercial 
processing  into  by-products  exempt 
from  regulation  must  submit  an 
application  to  the  committee  on  Form 
14  (Application  to  be  Placed  on 
Approved  List  of  Orange  By-Product 
Manufacturers).  These  applications  are 
referred  to  the  corMiittees'  compliance 
department  for/fnvHstigation  and  then,  if 
appropriate,  r*ferreiUo  the  committees 
for  approval  tO^be  placed  on  an 
approved  list  of  by-product 
manufacturers.  Commercial  processors 
are  also  required  to  submit  to  the 
committees  copies  of  FomTlS  (Orange 
Diversion  Report)  which  specify  how 
the  oranges  were  disposed.  Finally, 
approved  by-product  manufacturers 
were  required  to  submit  Form  38 
(Weekly  Report  of  By-Product  Oranges) 
during  the  crop  year  when  processing  is 
occurring. 

The  committees  have  recommended 
that  submission  of  Form '38  no  longer  be 
required  under  the  marketing  orders. 
Submission  of  Form  38  was  added  to 
the  orders"  rules  and  regulations  in  1990 
becau.se  the  committees  believed  that 
the  additional  information  would  help 
to  eiLsure  that  oranges  exempted  under 
the  by-products  exemption  did  not  enter 
the  fresh  fruit  market.  It  was  believed 
that  comparisons  of  the  total  amount  of 
oranges  received  by  processors  with  the 
total  amount  of  by-products 
.  manufactured  would  give  the 
committees  a  method  to  verify  that  all 
oranges  received  were  manufactured 
into  by-products. 

However,  the  committees  have  found 
Ihat  the  information  collected  on  Form 
38  is  not  necessary  to  ensure 
compliance  with  order  requirements.  In 
addition,  much  of  the  information  on 
Form  38  is  collected  on  other  reports 
required  to  be  submitted  under  the 
orders  The  committees  believe  that 
submission  of  Form  38  creates  an 
additional  burden  on  by-product 
manufacturers  that  is  not  necessary 
Thus,  the  committees  recommended 
revising  the  orders'  rules  and 
regulations  to  discontinue  the  use  of 
Form  38.  The  Department  has  also  made 
some  minor  modifications  to  §907  131 
and  908.131  for  the  purpose  of  clarity 

The  second  change  that  the 
committees  recommended  concerns 
Form  3  (Daily  Manifest  Report  of 
Oranges  Subject  to  Allotment).  Sections 


907.7:  and  908.71  of  the  orange 
marke  ing  orders  provide  that  handlers 
fumis  I  to  the  committees  information 
regard  ng  cartons  of  oranges  handled, 
segreg  ited  by  size,  within  24  hours  of 
shipm  jnt.  Handlers  must  also  indicate 
wheth  n  the  shipments  were  destined  to 
points  in  the  U.S.  and  Alaska  or  Canada. 

Sect  ons  907.141  and  908.141  of  the 
orders  rules  and  regulations  require 
handh  rs  to  submit,  on  Form  3,  a 
manift  st  report  of  oranges  shipped 
within  a  24  hour  period.  Prior  to  the 
effecti  re  date  of  the  interim  final  rule, 
handU  rs  were  required  to  include  both 
truck  i  nd  rail  car  shipments  on  Form  3. 
Howei  er,  identical  information 
regard  ng  truck  shipments  is  submitted 
by  han  dlers  on  Form  8  (Certificate  of 
Assign  ment  of  Allotment).  According  to 
the  coi  imittees,  this  duplication  of 
inform  ition  created  an  added  burden  for 
handle  rs  and  was  not  necessary  Thus, 
the  COI  imittees  recommended 
modif]  ing  the  orders'  rules  and 
regulal  ions  to  require  that  handlers  only 
report  ail  car  shipments  on  Form  3. 
Handh  rs  are  still  required  to  submit  rail 
manife  its  and  other  appropriate 
docum  jntation  to  the  committees  to 
substai  itiate  rail  car  shipments. 

The  nformation  collection 
require  ments  contained  in  the 
referen  :ed  sections  have  been 
previoi  isly  approved  by  the  Office  of 
Managi  iment  and  Budget  (0MB)  under 
the  pro  visions  of  44  U.S.C.  chapter  35 
and  ha  >e  been  assigned  0MB  numbers 
0581-C 116  for  navel  oranges  and  0581- 
0121  f c  r  Valencia  oranges. 

This  rule  reduces  the  reporting 
burden  on  approximately  25  processors 
of  nave   and  Valencia  oranges  who  had 
been  c<  mpleting  Form  38.  taking  about 
0.33  he  ur  to  complete  each  report.  This 
rule  als  o  reduces  the  reporting  burden 
on  app  oximately  210  handlers  who 
ship  pr  marily  by  truck,  taking  about 
0.40  he  ur  to  complete  each  report. 
About   ;0  handlers  who  ship  by  rail  at 
some  p  )int  during  a  season  will 
contini  e  to  use  Form  3,  taking 
approx  mately  0.20  hour  to  complete 
the  rep  )rt. 

Basel    on  these  considerations,  the 
Admin  stralor  of  the  AMS  has 
determ  ned  that  this  action  will  not 
have  a   ignificant  economic  impact  on 
a  substi  ntial  number  of  small  entities. 

After  consideration  of  all  relevant 
materia   presented,  the  information  and 
recomn  endations  submitted  by  the 
comniil  tees,  and  other  information,  it  is 
found  t  lat  finalizing  the  interim  final 
rule,  w  thout  change,  as  published  in 
the  Fediral  Register  (58  FR  53112. 
Octobei  14,  1993)  will  tend  to  effectuate 
the  dec  ared  policy  of  the  Act. 


List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  907  and  908  are 
amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  continues  to  read 
as  follows: 

Authority:  7  L'.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2.  Accordingly,  the  interim  fiiinl  rule 
amending  7  CFR  part  907,  which  was 
published  at  58  FR  53112  on  October 
14.  1993,  is  adoptnd  as  a  final  ruh; 
without  change. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

3.  Accordingly,  the  interim  final  rule 
a.mending  7  CFR  part  908,  which  was 
published  at  58  FR  53112  on  October 
14,  1993.  is  adopted  as  a  final  rule 
without  change. 

Datiid:  D«cember  27   1143 
Robert  C.  Keeney. 

Depaty  Director.  Fruit  and  V>^':tiittlf.  Oixiata-.i 
(FR  Dor  94-55  Filed  1-1  -OA  R  41  ar\\ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  239 

[Release  No.  33-7040;  international  Ser'es 
Release  No.  625;  File  No.  S7- 16-93] 

RIN  3235-AF83 

Amendments  to  the  Muttijurisdictional 
Disclosure  System  for  Canadian 
Issuers 

AGENCY<  Securities  and  E.\chan;:;L' 

Commission 

ACTION:  Final  amendnients  tj  F(!rra  f  -9 

SUMMARY:  The  Securities  and  E.vch.angn 
Commission  (the  "Commission")  has 
adopted  amendments  to  Form  F-9 
under  the  multijurisdictional  disclosure 
system  ("MJDS")  for  Canadian  issuers 
which  will  recognize  investment  grade 
ratings  by  securities  rating  organizations 
recognized  by  Canadian  securities 
regulators  for  purposes  of  filings  on 
Forms  F-9  and  40-F  These 
amendments  have  been  adopted  m  light 
of  the  Commission's  experience  with 
the  MJDS  and  should  hirther  facilitate 


transnational  capital  formation.  They 
are  being  made  effective  in  light  of  the 
adoption  by  Canadian  securities 
regulators  of  parallel  amendments  to  the 
MJDS  in  Canada  for  U.S.  issuers. 

EFFECTIVE  DATE:  January  4,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Dudek,  (202)  272-3246,  Office  of 
hitemational  Corporate  Finance. 
Division  of  Corporation  Finance. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION: 
I.  Amendments  to  Form  F-9 

On  November  3,  1993.  the 
Commission  adopted  several 
amendments  to  the  MJDS.i  In  the 
Noveriiber  3  Release,  the  Commission 
stated  that  the  amendments  to  Form  F- 
9  2  relating  to  recognition  of  investment 
grade  ratings  by  securities  rating 
organizations  recognized  by  Canadian 
securities  regulators  would  not  become 
effective  until  such  time  as  the 
Canadian  securities  regulators  had 
adopted  parallel  amendments  to  the 
multijurisdictional  disclosure  system  in 
Canada  for  U.S.  issuers. 

The  Canadian  securities  regulators 
have  now  adopted  such  amendments 
with  an  effective  date  of  December  31, 
1993.  As  a  result,  the  Commission  is 
publishing  this  release  to  make  effective 
the  amendments  to  Form  F-9  described 
above. 

IL  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
6051,  at  the  time  the  Commission  issued 
its  release  proposing  the  amendments 
being  adopted  hereby,  the  Chairman  of 
the  Commission  certified  that  such 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  That  certification,  including  the 
reasons  therefor,  was  attached  as  an 
Appendix  to  such  release  and  was 
published  in  the  Federal  Register. 

III.  Cost-Benefit  Analysis 

No  specific  data  were  provided  in 
response  to  the  Commission's  request 
regarding  the  costs  and  benefits  of  the 
amendments  being  adopted  today.  Some 
commenters  indicated  that  these 
amendments  would  save  Canadian 
issuers  the  expense  of  obtaining  a 
securities  rating  from  those  rating 
organizations  currently  specified  under 
Form  F-9. 


<  Securities  Act  Release  No.  7025  (November  3. 
1993)  158  FR  62028)  (the  "November  3  Release"). 
>  17  CFR  239.39. 


IV.  Efifective  Date 

The  amendments  to  Form  F-9  shall  be 
effective  on  the  date  of  publication  in 
the  Federal  Register  in  accordance  with 
'  the  Administrative  Procedure  Act. 
which  allows  effectiveness  in  less  than 
30  days  after  publication  for  "a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  5  U.S.C.  553(d)(1). 

V.  Statutory  Bases 

The  amendments  to  the  Commission's 
rule  and  form  are  being  proposed 
pursuant  to  sections  6,  7,  8,  10  and  19(a) 
of  the  Securities  Act  of  1933,  and 
Sections  3(b),  4A,  12, 13. 14. 15. 16  and 
23  of  the  Securities  Exchange  Act  of 
1934. 

List  of  Subjects  in  17  CFR  Part  239 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing,  title 
17,  chapter  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

1.  The  authority  citation  for  Part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j.  77s, 
77SSS,  78c,  78/,  78m,  78n,  78o(d),  78w(a). 
78//(d),  79€,  79f,  79g,  79j.  79/,  79m.  79n,  79q, 
79t,  80a-8,  80a-29,  80a-30  and  80a-37.  unless 
otherwise  noted. 
*         *         *         •         • 

2.  By  amending  §  239.39  by  revising 
the  Instruction  following  paragraph 
(a)(2)  to  read  as  follows: 

§  239.39    Form  F-9,  for  registration  under 
ttia  Securities  Act  of  1933  of  certain 
Investment  grade  debt  or  Investment  grade 
preferred  tecuritie*  of  certain  Canadian 
issuers. 

(a)*   •   * 
(2)  •   •  * 

Instruction 

Securities  shall  be  "investment  grade"  if,  at 
the  time  of  sale,  at  least  one  nationally 
recognized  statistical  rating  organitation  (as 
that  temr  is  used  in  relation  to  Rule  15c3- 
l(c)(2)(vi)(F)  under  the  Securities  Exchange 
Act  of  1934  (the  "Exchange  Act") 
(§240.15c3-l(c)(2)(vi)(F)  of  this  chapter))  or 
at  least  one  Approved  Rating  Organization 
(as  defined  in  National  Policy  Statement  No. 
45  of  the  Canadian  Securities  Administrators, 
as  the  same  may  be  amended  from  time  to 
time]  has  rated  the  security  in  one  of  its 
generic  rating  categories  that  signifies 
investment  grade;  typically  the  four  highest 
rating  categories  (within  which  there  may  be 
sut>categories  or  gradations  indicating 
relative  standing)  signify  investment  grade. 


3.  By  amending  Form  F-9  (§  239.39) 
by  revising  the  Instruction  following 
paragraph  A.  of  General  Instruction  I,  to 
read  as  follows: 

Note:  Form  F-9  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 
Form  F-9 


General  Instructions 

I.  Eligibility  Requirements  for  Use  of 
Form  F-9 


Instruction  Securities  shall  be 
"investment  grade"  if.  at  the  time  of 
sale,  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that 
term  is  used  in  relation  to  Rule  15c3- 
l(c)(2)(vi)(F)  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act"))  or  at  least  one  Approved  Rating 
Organization  (as  defined  in  National 
Policy  Statement  No.  45  of  the  Canadian 
Securities  Administrators,  as  the  same 
may  be  amended  from  time  to  time)  has 
rated  the  security  in  one  of  its  generic 
rating  categories  that  signifies 
investment  grade;  typically  the  four 
highest  rating  categories  (within  which 
there  may  be  subcategories  or  gradations 
indicating  relative  standing)  signify 
investment  grade. 
•        •        •        •        • 

By  the  Commission. 

Dated:  December  27. 1993. 
Margaret  H.  McFar'and. 
Deputy  Secretary. 

(FR  Doc.  94-14  Filed  1-3-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  161  and  250 

[Docket  Nos.  RM87-5-012  and  CP87-23»- 
003;  Order  No.  497-E] 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Marketing 
Affiliates  of  Interstate  Pipelines  and 
Ozark  Gas  Transmission  System; 
Order  on  Rehearing  and  Extending 
Sunset  Date  . 

Issued  December  23, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  on  rehearing 

and  extending  sunset  date. 

SUMMARY:  This  order  rules  on  requests 
for  rehearing  of  the  Commission's  order 
W  remand  issued  following  the 
decision  of  the  U.S.  Court  of  Appeals  for 
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the  D.C.  Circuit  which  upheld  in 
substantial  part  the  Commission's  final 
rule  governing  the  relationship  between 
interstate  natural  gas  pipelines  and  their 
marketing  or  brokering  affiliates.  The 
order  on  remand,  among  other  things, 
narrowed  the  scope  of  the 
contemporaneous  disclosure 
requirement  by  pipelines  with  respect  to 
sales  and  marketing  information  and 
extended  the  sunset  date  of  the  final 
rule's  reporting  requirements.  The  order 
on  rehearing,  among  other  things, 
deletes  the  remaining  categories  of  gas 
sales  and  marketing  information  from 
the  contemporaneous  disclosure 
requirement  and  further  extends  the 
sunset  date. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  1. 1994. 
FOB  FURTHER  INFORMATION  CONTACT: 
David  Faerberg,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  Nor&  Capitol  Street, 
NE..  Washington,  DC  20426.  (202)  20ft- 
1275. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  diaUng  (202)  20ft-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps. 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 

I.  Introduction 

On  December  4. 1992.  the 
Commission  issued  Order  No.  497-D ' 
in  response  to  the  opinion  issued  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Tenneco 
Gas  v.  Federal  Energy  Regulatory 


Commis  >ioi}  (Tenneco)^  which  upheld 
in  substi  ntial  part  Order  Nos.  497  and 
497-A.  J  the  Commission's  final  rule 
governir  g  the  relationship  between 
interstat  i  natural  gas  pipelines  and  their 
marketii  g  or  brokering  affiliates. 
Howevei ,  the  court  found  that  the 
Commis  :ion  did  not  adequately  justify 
its  exten  jion  of  the  contemporaneous 
disclosu  e  requirement  of  §161. 3(f)*  of 
the  Com  nission's  regulations  to  gas 
sales  anc  marketing  information. 
Further,  m  its  review  of  Ozark  Gas 
Transmii  sion  System  (Ozark). '  a 
consolidited  case,  the  court  found  that, 
based  uf  on  the  evidence  in  the  record, 
the  Comfnission  erred  in  finding  Order 
No.  497  ipplicable  to  Ozark  Gas 
Transmission  System  (Ozark),  a  joint 
venture.  Accordingly,  the  court 
remande  i  the  proceeding  to  the 
Commisj  ion.  In  response  to  the  court's 
remand,  he  Commission  issued  Order 
No.  497-  D  which  revised  §  161.3(f)  to 
narrow  t  le  scope  of  the 
contemp  i^raneous  disclosure 
requirenient  with  respect  to  sales  and 
marketing  information,  and  found  that 
Ozark  is  pubject  to  the  requirements  of 
Order  Nd.  497.  In  addition.  Order  No. 
497-D  e>  tended  the  sunset  date  of 
Order  Nc .  497's  reporting  requirements 
from  December  31. 1992.  until 
Decembe  r  31.  1993.  However,  the  order 
stated  thi  t  90  days  after  the  Commission 
has  detei  nined  that  an  individual 
pipeline  s  in  full  compliance  with 
Order  N0.  636.6  the  pipeline  would  not 
be  requirfed  to  submit  the  affiliated 
transport  ition  log  (FERC  Form  No.  592) 
to  the  Co  nmission.  The  order  stated 
that  the  j  ipeline  must  continue  to 


'  57  FR  58978  (Decambw  14.  1982).  HI  FERC 
SiaJs  A  Rtft.  I  30.958  (1992). 


'969  F.2(i  1187  (DC  Qr.  1992). 

)  Inquiry  bto  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines,  Order  No  497,  53  FR  22139  (June  14. 
1988),  FERC  Suts  k  Regs  (Regulations  Preambles 
1986-1990)11  30,820  (1988),  order  on  rehearing. 
Order  No.  4b7-A.  54  FR  52761  (December  22. 
1989).  FEROStats.  &  Regs.  (RegulaUons  Preambles 
1986-1990111  30,868  (1989),  order  extending  sunset 
dale,  Order^Jo.  497-B.  55  FR  53291  (December  28. 
1990),  FERG  Stats.  A  Regs.  [Regulations  Preambles 
1988-1990)1  30,908  (1990),  ofrier  extending  sunsef 
date  and  amending  final  rule.  Order  No.  497-C  57 
FR9(Janua<y2. 1992).mFERCStaU.  *Regs         1 
30.934  (199Jj.  rehg  denied,  57  FR  5815.  58  FERC 
1  61,139  (1092),  cff-d  in  part  and  remanded  in  part. 
Tenoeco  Gal  v.  Federal  Enei^  Regulatory 
CommissioJ.  969F.2d  1187  (DC  Cir.  1992). 

«18CFRj61.3(f). 

>  49  FERCJI  61.247  (1989). 

*  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
TransporUtlon.  and  Regulation  of  Natural  Gas 
Pipelines  Aker  Partial  Wellhead  Decontrol.  57  FR 
13267  (ApriJ  16,  1992).  ni  FERC  Stats  *  Regs. 
Preambles  1 30.939  (April  8.  1992),  order  on  rehg. 
Order  No  6j|6-A,  57  FR  36128  (August  12.  1992). 
ni  FERC  Stab  *  Regs  Preambles  1  30.950  (August 
3.  1992):  order  on  rehg.  Order  No.  636-B,  57  FR 
5791 1  (Dacafnber  8.  1992).  61  FERC  1  61.272 
(1992).  rohgderued.  62  FERC  1  61.007  (lanuary  8 
1993).         ^ 


maintain  and  provide  its  affiliated 
transportation  log  information  on  its 
electronic  bulletin  board  (EBB),    i 

This  order  (1)  deletes  the  remaining 
categories  of  gas  sales  and  marketing 
information  from  the  contemporaneous 
disclosure  requirement,  (2)  affirms  the 
Commission's  decision  lo  eliminate  the 
filing  of  Form  592.  (3)  affirms  the 
Commission's  decision  that  Ozark  is 
subject  to  Order  No.  497.  (4)  rejects 
Hadson  Gas  Systems,  Inc.'s  (Hadson) 
argument  that  the  Commission's 
procedure.*?  for  acting  on  §§  161. 3(j)  and 
284.286le)  filings  prohibit  public 
participation.  (5)  requires  all  future 
standards  of  conduct  filings  made  under 
section  161. 3(j)  and  all  requests  for 
waiver  of  the  standards  to  include  form 
notices,  suitable  for  publishing  in  the 
Federal  Register.  (6)  clarifies  what  type 
oi  employee  is  an  "operating  employee" 
for  purposes  of  the  Order  No.  497 
regulations,  and  (7)  extends  the  sunset 
date  of  Order  No.  497's  reporting 
requirements  until  June  30,  1994. 
because  concurrently  with  this  order  the 
Commission  is  issuing  a  notice  of 
proposed  rulemaking  (NOPR)  m  Docket 
No.  RM94-6-000  which  proposes  to 
revise  Order  No.  497's  reporting 
requirements. 

II.  Public  Reporting  Burden 

The  public  reporting  burden  under 
FERC-592.  Marketing  Affiliates  of 
Interstate  Pipelines,  as  revised  by  Order 
Nos.  497-D  and  636.  is  expected  to 
remain  unchanged-  Currently,  the 
reporting  burden  is  estimated  to  average 
9.94  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Annual 
reporting  requirements  under  Ft  RC-592 
are  expected  to  total  7.882  hours,  based 
on  an  estimated  793  responses  from 
approximately  61  respondents. 

Issued  concurrently  with  this  order  is 
a  NOPR  in  Docket  No.  RM94-6-000.' 
The  NOPR  proposes  to  significantly 
reduce  the  FERC-592  information 
reporting  requirements  and  burden. 
Extending  the  sunset  date  for  FERC-592 
through  June  30,  1994.  will  give 
interested  parties  and  the  Commission 
time  to  evaluate  the  NOPR  comments 
and  allow  the  Commission  time  to 
prepare  a  final  rule. 

Interested  persons  may  send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  this 
information  collection,  including 


'  Standards  of  Conduct  and  Reporting 
RequiremenU  for  Transportation  and  Affiliate 
Transactions 


suggestions  for  reductions  to  the 
reporting  burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415,  FAX  (202)  208-2425). 
Comments  on  these  reporting 
requirements  may  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Washington,  D.C.  20503 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission  (202) 
395-6880], 

Hard  copy  and/or  electronic  formats 
for  any  data  collection  required  by  this 
order  may  be  obtained  by  contacting:  La 
Dom  Systems  Corporation,  room  3308, 
941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

in.  Background 

On  July  21, 1992,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  its  opinion  in 
Tenneco.  upholding  in  substantial  part 
Order  Nos.  497  and  497-A.  However, 
the  court  found  that  the  Commission 
did  not  adequately  justify  its  extension 
of  the  contemporaneous  disclosure 
requirement  of  §  161.3(f)  to  gas  sales  and 
marketing  information.  'The  court  stated 
that  "(ojn  remand  the  Commission 
should  reconsider  its  justification  for 
applying  [the  contemporaneous 
disclosure  requirement  of  §  161. 3(f)]  to 
sales  and  marketing  information  and 
ensure  that  the  final  requirement  is 
reasonably  tailored  to  meet  the 
Commission's  goals  of  improving  the 
market  and  benefitting  consumers,  as 
well  as  preventing  undue 
discrimination."  8  in  a  related  matter, 
the  court  stated  that  "(ajpplying  [the 
contemporaneous  disclosure 
requirement  of  §  161.3(01  to  released-gas 
information  prior  to  the  issuance  of 
Order  No.  497-A  might  well  be 
fundamentally  unfair"  and  that  the 
Commission  could  avoid  "the  expense 
of  litigation  over  this  issue  by 
announcing  that  it  will  not  retroactively 
apply  (§  161.3(f)]  to  released  gas 
information.  '»  Further,  in  its  review  of 
Ozark,  the  court  found  that  the 
Commission  erred  in  finding  Order  No. 
497  applicable  to  Ozark,  a  joint  venture 
partnership  composetl  of  subsidiaries  of 
four  natural  gas  pipelines,  each  of 
which  has  a  25  percent  ownership  and 
voting  interest.  The  court  stated  that  the 
Commission  failed  to  consider  relevant 
evidence  regarding  the  ability  of  the 


•  Tenneco  Ca$  v.  Federal  Energy  Begulatory 
Commission,  969  F,2d  1167. 1201  (DC  Qr,  1992). 
•Id.  at  1202. 


owner  pipelines  with  affiliates  to 
control  the  partnership. 

On  December  4, 1992.  in  response  to 
the  court's  opinion  in  Tenneco,  the 
Commission  issued  Order  No.  497-D.  an 
order  on  remand  and  extending  sunset 
date.  Based  upon  the  court's  opinion, 
and  in  light  of  the  structural  changes  in 
the  gas  industry  that  were  to  occur  as  a 
resuh  of  Order  No.  636.  the  Commission 
revised  §  161, 3(f)  to  narrow  the  scope  of 
the  contemporaneous  disclosure 
requirement  with  respect  to  sales  and 
marketing  information.  Under  revised 
standard  (0.  pipelines  are  still  required 
to  contemporaneously  disclose 
information  related  to  transportation  of 
natural  gas.  However,  with  respect  to 
information  related  to  gas  sales  or 
marketing,  pipelines  are  only  required 
to  disclose  information  relating  to  sales 
or  marketing  on  its  system  or  the  system 
of  an  affiliated  pipeline.  There  are  two 
categories  of  gas  sales  or  marketing 
information  that  are  not  required  to  be 
contemporaneously  disclosed:  (1)  Gas 
sales  or  marketing  information  that  is 
available  from  public  sources  and  (2) 
information  related  to  gas  sales  off  a 
pipeline's  system,  but  not  involving  the 
system  of  an  affiliated  pipeline.  Section 
161.3(f)  now  reads: 

To  the  extent  (a  pipeline)  provides  to  a 
marketing  affiliate  information  related  to 
transportation  of  natural  gas,  or  information 
related  to  gas  sales  or  gas  marketing  on  its 
system  or  the  system  of  an  affiliated  pipeline. 
It  must  provide  that  infonnation 
contemporaneously  to  all  potential  shippers, 
affiliated  and  nonaffiliated,  on  its  system. 
Pipelines  are  not  required  to 
contemporaneously  disclose:  (1)  Gas  sales  or 
gas  marketing  infonnation  that  is  available 
from  public  sources  and  (2)  Information 
related  to  gas  sales  or  gas  marketing  off  a 
pipeline's  system,  but  not  involving  the 
system  of  an  affiliated  pipeline. 

In  a  related  matter,  based  upon  the 
court's  advice,  the  Commission  stated 
that  it  will  not  retroactively  apply  the 
contemporaneous  disclosure 
requirement  of  standard  (f)  to  released 
gas  information,  that  is,  standard  (f]'s 
application  to  released  gas  infonnation 
would  begin  with  the  issuance  of  Order 
No.  497-A. 

With  respect  to  the  issue  of  Order  No. 
497's  applicabihty  to  Ozark,  the 
Commission  found  that  despite  the  fact 
that  there  is  a  unanimous  approval 
provision  in  the  Ozark  partnership 
agreement,  the  two  partners  that  have 
parent  companies  with  marketing 
affiliates  shipping  on  Ozark's  line  can 
still  exercise  "control"  as  defined  by 
§  161.2  of  the  Commission's 
regulations.  "oThe  (Commission  found 
that  even  with  a  unanimous  approval 
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provision  in  the  partnership  agreement. 
Ozark  Pipeline  Company  and  Termessee 
Ozark  Gas  Company,  the  two  partners 
whose  parent  companies  have 
marketing  affiliates,  can  each  act  alone 
to  direct  or  effiact  the  management  or 
policies  of  Ozark  Gas  Transmission 
System.  The  Commission  stated  that 
since  there  is  a  unanimous  approval 
requirement,  each  partner  has  veto 
power  over  any  decision  by  simply 
withholding  its  vote.  The  Commission 
stated  that  such  power  could  be 
exercised  in  a  manner  that  could  unduly 
prefer  the  marketing  affiliates  related  to 
Ozark's  partners,  for  example,  by  either 
or  both  partners  refusing  to  engage  in  an 
action  that  would  benefit  an 
independent  marketer  in  competition 
with  one  of  Ozark's  partners'  affiliates. 
The  Commission  stated  that  it  believed 
that  control  can  be  exercised  in  a 
negative  manner,  i.e.,  by  withholding 
approval  of  a  specific  policy  or 
transaction,  as  well  as  in  an  affirmative 
manner,  i.e.,  by  actually  approving  a 
decision  that  would  unduly  prefer  a 
marketing  affiliate. 

Finally,  the  Commission  extended  the 
sunset  date  of  Order  No.  497's  reporting 
requirements  fixim  December  31.  1992. 
until  December  31. 1993.  because  of  the 
important  role  they  will  play  in  the 
regulatory  structure  created  by  Order 
No.  636.  The  Commission  stated  that 
although  Order  No,  636  does  not  change 
the  requirements  governing  the 
relationship  between  pipelines  and  their 
marketing  affiliates,  the  strucfural 
changes  engendered  by  full  compliance 
with  the  rule  would  remove  the  need  to 
continue  filing  the  affiliated 
transportation  log  (FERC  Form  No.  592) 
with  the  Commission.  The  Commission 
stated  that  Order  No.  636's  Electronic 
Bulletin  Board  (EBB)  requirements 
ensure  certain  minimum  standards  for 
maintaining  and  communicating 
information  about  a  pipeline's  available 
capacity,  current  capacity  release  offers, 
and  affiliate  marketing-related 
information.  The  order  stated  that 
unless  further  case-specific  action  is 
taken  by  the  Commission.  90  days  after 
the  Commission  has  determined  that  a 
pipehne  is  in  full  compliance  with  the 
requirements  of  Order  No.  636,  that 
pipeline  will  not  be  required  to  submit 
Form  592  to  the  Commission.  The  order 
further  stated  that  the  pipeline  must 
continue  to  maintain  and  to  provide  its 
affiliated  transportation  log  information 
on  its  EBB.  Finally,  the  order  stated,  in 
practice,  this  means  that  pipelines 
remain  subject  to  the  standards  of 
conduct  and  will  continue  to  maintain 
the  infonnation  mandated  by  Order  Nos. 
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497  and  636,  but  will  not  be  required  to 
file  Form  592  with  the  Cominission. 

-On  January  4,  1993,  requests  for 
rehearing  were  filed  by  the  Indicated 
Parties  (consisting  of  Conoco,  Inc., 
Anadarko  Petroleum  Corp.,  Chevron 
U.S.A.,  Inc.,  and  Texaco  Inc.),  Hadson 
Gas  Systems,  Inc.  (Hadson),  National 
Fuel  Gas  Supply  Corporation  (National 
Fuel),  the  Interstate  Natural  Gas 
Association  of  America  (INGAA),  ANR 
Pipeline  Company  and  Colorado 
Interstate  Gas  Company  (ANR  and  QG), 
the  Joint  Parties  (consisting  of  Williams 
Gas  Marketing  Company,  Consolidated 
Natural  Gas  Company,  Midcon 
Marketing  Corp.,  and  Enron  Gas 
Marketing,  Inc.),  CNG  Transmission 
Corporation  (CNG),  Northwest  Pipeline 
Corporation  (Northwest),  and  Ozark  Gas 
Transmission  System  (Ozark).  Their 
.  requests  are  discussed  below. 

IV.  Discussion 

A.  The  Revised  Contemporaneous 
Disclosure  Requirement 

1.  Requests  for  Rehearing 

A  number  of  pipelines  (National  Fuel, 
INGAA,  ANR,  QG,  Tenneco,  CNG,  and 
Northwest)  and  the  Joint  Parties  assert 
that  the  Commission  should  eliminate 
from  §  161.3(f)  the  requirement  that 
sales  and  marketing  information  given 
to  a  marketing  affiliate  must  be 
contemporaneously  disclosed  to  all 
potential  shippers  because  it  is 
inconsistent  with  the  court's  decision  in 
Tenneco. 

The  pipelines  and  the  Joint  Parties 
'Contend  that  the  revised  standard 
provides  a  limited  exclusion  for  sales 
and  marketing  information  that  is 
available  from  public  sources  or  is 
related  to  off-system  sales  or  marketing 
transactions  not  involving  the  system  of 
an  affiliated  pipeline  but  there  is  no 
explanation  in  Order  No.  497-D  as  to 
how  so  limited  an  exclusion  can  be 
interpreted  as  responsive  to  the  court's 
remand.  The  pipelines  and  Joint  Parties 
argue  that  the  Commission's  assumption 
that  pipelines  obtain  sales  and 
marketing  information  in  connection 
with  or  when  combined  with 
transportation  is  not  responsive  to  the 
court's  directive  to  provide  an 
independent  justification  for  barring  the 
exchange  of  sales  or  marketing 
information  that  is  wholly  unrelated  to 
transportation  information.  The 
pipelines  and  the  Joint  Parties  submit 
that  Order  No.  497-D  evidences  neither 
the  independent  justification  required 
by  the  court,  nor  a  consideration  of  the 
action  on  remand  which  was  suggested 
by  the  court.  The  pipelines  and  the  Joint 
Parties  assert  that  the  Commission  has 
not  examined  the  relevant  data  and 


articulat  ad  a  satisfactory  explanation  for 
its  actio  t  including  a  rational 
connect  on  between  the  facts  found  and 
the  choi  ;e  made.  They  argue  that  the 
result  is  an  arbitrary  and  capricious 
order  wi  ich  is  unsupported  by 
substant  al  evidence. 

The  p  pelines  and  the  Joint  Parties 
contend  that  Order  No.  497-D  is 
inconsis  ent  with  Order  No.  636.  They 
assert  th  it  the  Commission  has 
unequiv  )cally  found  in  Order  No.  636 
that  sale  >  services  are  competitive  and 
has  set  i  j  motion  a  restructiu'ing  of  the 
pipeline  industry  that  is  intended  to 
result  in  competition  for  sales  on  an 
even  bas  is  by  producers,  pipehnes,  and 
marketei  s.  The  pipelines  and  the  Joint 
Parties  s  jbmit  that  Order  No.  497-D  is 
at  odds  1  i/ith  Order  No.  636  in  its 
assumpt  on  (which  is  unsupported  by 
record  e  'idence)  that  pipelines  possess 
sales  an<  marketing  information  which 
flows  frc  m  the  pipelines' 
anticom  )etitive  market  power.  They 
state  tha  ,  as  the  Commission 
documei  ited  in  Order  No.  636,  most 
pipeline  industry  market  power  has 
already  «en  eliminated,  and  some 
individu  al  companies  have  completed 
the  trans  ition  to  competitiveness  by 
unbundi  ng.  They  further  state  that  to 
remove  I  le  last  vestiges  of  pipeline 
market  p  ower,  as  the  Commission  sees 
it  in  Ord  jr  No.  636,  an  industry-wide 
unbund  ng  is  to  be  in  place  by  the  start 
tof  the  IJ  93-94  heating  season. 

The  p:  felines  and  the  Joint  Parties 
assert  th  t  in  light  of  unbundling  under 
Order  N(  i.  636,  it  is  inexplicable  how 
the  Com  nission  could  see  a  need  to  re- 
promulg  ite  standard  (f)  with  regard  to 
sales  an(  marketing  information.  They 
state  tha  when  Order  No.  497  was 
issued,  f  rior  to  unbundling,  the 
Commission's  intent  was  to  prevent 
preferential  treatment  of  an  affiliated 
marketei  by  an  interstate  pipeline  in  the 
provisioi  i  of  transportation  services.  The 
pipeline ;  and  the  Joint  Parties  state  that, 
as  recogi  lized  by  the  Commission, 
pipeline ;  have  no  monopoly  power  over 
sales.  Th  ey  assert  that  it  is  only  a 
pipeline  s  transportation  function  which 
even  arg  lably  puts  it  in  a  position  of 
being  ab  e  to  favor  its  own  marketing 
affiliates  Consequently,  they  argue  that 
the  stan<  ards  of  conduct  under  Order 
No.  497   hould  only  apply  to  pipeline 
transpor  ation  information. 

The  pi  Defines  and  the  Joint  Parties 
contend  hat  the  new  contemporaneous 
disclosuj  e  requirement  in  Order  No. 
497-D  in  iposes  unnecessary  and 
unreasoi  able  biudens  upon  pipelines. 
They  sta  e  that,  as  Chair  Moler  noted  in 
her  disse  nt  to  Order  No.  497-D.  the 
standard  s  of  conduct  under  Order  No. 
497  alrei  dy  preclude  pipelines  from 


disclosing  to  marketing  affiliates  any 
information  obtained  from  non-affiliated 
shippers,  or  otherwise  giving  any 
advantages  or  preferences  to  their 
marketing  affiliates  in  the  provision  of 
transportation  service.  The  pipelines 
and  the  Joint  Parties  assert  that  these 
requirements  effectively  prevent 
pipelines  from  using  any  remaining 
market  power  they  have  over 
transportation  services  to  benefit  their 
marketing  affiliates,  and  make  the  Order 
No.  497-D  disclosure  requirements 
unnecessary.  The  pipelines  and  the 
Joint  Parties  do  not  believe  that  in  light 
of  all  of  the  current  competition  in  the 
natural  gas  industry,  pipelines  have 
significant  market  power  over 
transportation  service.  However,  to  the 
extent  there  is  any  remaining  market 
power  over  transportation  service,  the 
pipelines  and  the  Joint  Parties  argue  that 
the  Order  No.  497  standards  of  conduct 
adequately  address  this  issue  without  a 
need  for  the  contemporaneous 
disclosure  requirement  for  sales  and 
marketing  information.  They  submit 
that  the  Commission's  imposition  of  the 
Order  No.  497-D  contemporaneous 
disclosure  requirement  only  serves  to 
benefit  pipeline  competitors,  and 
imposes  unnecessary  burdens  on 
pipelines.  % 

The  pipelines  and  the  Joint  Parties 
argue  that  the  Commission  cites  no 
evidence  to  support  its  critical 
conclusion  that  the  sales  and  marketing 
information  that  a  pipeline  derives  from 
its  ongoing  relationship  with  its 
customers  is  a  product  of  either  past  or 
present  anticompetitive  market  power. 
They  assert  that  the  Commission's  error 
on  this  point  is  exacerbated  by  its  lack 
of  jurisdiction  to  regulate  the  disclosure 
of  sales  or  marketing  information  at  all. 
The  pipelines  and  Joint  Parties  state,  as 
the  court  noted,  because  the 
Commission  is  authorized  to  regulate 
only  those  practices  that  are  unduly 
discriminatory  or  preferential,  the 
Commission  appears  to  lack  the 
authority  to  prevent  pipelines  from 
preferring  their  affiliates  with  exclusive 
access  to  sales  or  marketing  information 
unless  that  sort  of  preference  is  undue. 
The  pipelines  and  Joint  Parties  contend 
that  the  Commission  cannot  resolve 
questions  about  the  very  existence  of  its 
authority  based  on  nothing  more  than 
its  sense  that  the  informational 
advantages  that  a  gas  marketer  derives 
from  an  affiliated  pipeline  result  from 
anticompetitive  market  power  rather 
than  the  economic  efficiencies  of 
vertical  integration.  The  pipelines  and 
the  Joint  Parties  submit  that  the 
contemporaneous  disclosure 
requirement  also  exceeds  the 
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Commission's  lawful  authority  because 
the  Commission  is  only  empowered  to 
act  with  respect  to  any  transportation  or 
sale  of  natural  gas  subject  to  the 
jurisdiction  of  the  Commission.  They 
state  that  the  contemporaneous 
disclosure  requirement  apparently 
applies  to  the  sharing  of  information 
regardless  of  whether  a  jurisdictional 
ser\'ice  is  being  performed.  The 
pipelines  and  the  Joint  Parties  assert 
that  there  is  plainly  no  lawful  basis  for 
the  Commission  to  extend  its  regulation 
to  non-jurisdictional  services. 

The  pipelines  and  the  Joint  Parties 
argue  that  even  assuming  that  the 
pipeline  generates  certain  sales  and 
marketing  information  that  is  not 
publicly  available,  mere  sharing  of  this 
information  with  an  affiliate  does  not 
translate  into  a  transportation  advantage 
for  an  affiliate,  i.e.,  even  if  the  pipeline 
informs  an  affiliate  of  a  potential  sales 
market,  that  does  not  mean  that  the 
pipeline  can  automatically  provide  the 
affiliate  with  the  transportation  capacity 
necessarj'  to  complete  the  deal.  Indeed, 
they  assert  that  the  affording  of  such  a 
preference  is  precluded  under  §  161.3(c) 
which  Slates  that  a  pipeline  may  not 
give  its  marketing  affiliate  preference 
over  nonaffiliated  customers  in  matters 
relating  to  part  284  transportation, 
including,  but  not  limited  to. 
scheduling,  balancing,  transportation, 
storage,  or  curtailment  priority.  The 
pipelines  and  the  Joint  Parties  contend 
that  all  the  Commission's 
contemporaneous  disclosure 
requirement  does  is  to  limit  the  flow  of 
m  formation  in  the  market  in  a  manner 
which  hinders  competition  and  serves 
no  legitimate  purpose. 

The  pipelines  and  the  Joint  Parties 
assert  that  with  the  issuance  of  Order 
No.  636,  and  the  restructuring  of  all 
interstate  pipelines,  pipelines  will  no 
longer  retain  any  transportation 
capacity.  They  state  that  Order  No.  636 
prohibits  a  pipeline  from  retaining  or 
obtaining  capacity  downstream  of  the 
point  of  unbundling  on  its  system 
except  for  storage  needed  for  system 
management  and  balancing  for  no- 
notice  service,  and  thus  all  capacity  will 
be  allocated  to  the  pipeline's  shippers. 
The  pipelines  and  the  Joint  Parties  state 
that  with  all  of  the  pipeline's  capacity 
in  the  hands  of  its  shippers,  the  pipeline 
will  have  no  control  over  when  the 
capacity  will  become  available.  They 
state  that  availability  will  depend,  to  a 
large  degree,  on  its  release  by  firm 
shipper  through  the  pipeline's  capacity 
release  program.  Moreover,  they  state 
when  the  capacity  does  become 
available  (either  through  the  release 
:  program  or  as  inlerruptible 
transportation),  the  pipeline  will  have 


no  control  over  who  will  get  the 
capacity.  They  state  that  &e  decision 
will  be  solely  determined  by  price  paid 
and  other  objective  criteria  as  specified 
by  the  releasing  shipper  and/or  in  the 
pipelines  tariff.  The  pipelines  and  the 
Joint  Parties  submit  that  even  if  a 
pipeline  knew  of  a  particular  gas  supply 
and  a  demand  for  gas  in  a  particular 
location  and  proceeded  to  pass  that 
information  on  to  its  affiliate,  no 
preferential  treatment  with  respect  to 
the  provision  of  transportation  seiVices 
could  result.  The  pipelines  and  the  Joint 
Parties  assart  that  as  Order  No.  636  has 
dispelled  the  potential  for  a  pipeline  to 
grant  an  undue  preference  with  respect 
to  transportation  services  (the  purported 
reason  behind  Order  No.  497),  the 
Commission's  newly  revised 
contemporaneous  disclosure 
requirement  constitutes  nothing  more 
than  an  arbitrary  prohibition  against  the 
normal  interactions  between  affiliates, 
in  a  manner  which  places  pipeline 
marketing  affiliates  at  an  unjustified 
disadvantage. 

Northwest  requests  that  the 
Commission  clarify  that  it  will  not 
apply  standard  (f)  to  any  conduct 
regarding  sales  or  marketing  information 
prior  to  the  effective  date  of  Order  No. 
497-D. 

Tenneco  requests  that  the 
Commission  clarify  that  the 
contemporaneous  disclosure 
requirement  for  information  regarding 
on-system  sales  and  marketing 
information  conveyed  by  the  pipeline  to 
its  marketing  affihate  appUes  only  to  the 
transmission  of  information  by  the 
transportation  personnel  of  the  pipeline 
and  not  to  transmission  of  information 
by  the  unbundled  merchant  personnel 
of  the  pipeline.  Tenneco  believes  that 
such  a  clarification  is  reasonable 
because  in  the  post-Order  No.  636 
environment  the  unbundled  merchant 
will  be  the  functional  equivalent  of  a 
marketing  affiliate  because  it  will  not 
have  market  power  over  the  sale  of 
natural  gas.  Further,  the  pipeline 
merchant  personnel  will  be  required  to 
operate  under  the  exact  same  restraints 
with  respect  to  the  pipeline 
transportation  personnel  that  marketing 
affiliate  personnel  are  required  to  abide 
by. 

2.  Commission  Ruling 

In  Tenneco,  the  coiut  found  that  "the 
contemporaneous  disclosure 
requirement — at  least  as  it  affects 
information  regarding  transportation, 
where  pipelines  have  monopolistic 
market  power — reflects  a  reasonable 
effort  to  promote  a  competitive  market 
without  significantly  harming  existing 


efficiencies."  "  However,  with  respect 
to  the  contemporaneous  disclosure  of 
gas  sales  and  marketing  information,  the 
court  stated  that  based  on  the  record  it 
was  "unable  to  conclude  that  standard 
(fl's  application  to  sales  and  marketing 
is  justified;  nor  can  we  be  confident  that 
FERC  possessed  the  statutory  authority 
to  regulate  the  transfer  of  sales  and 
marketing  information  from  pipelines  to 
their  affiliates."  '^  The  court  remanded 
the  proceeding  to  the  Commission  and 
stated  that  "(ojn  remand,  the 
Commission  should*consider  its 
justification  for  applying  standard  (f)  to 
sales  and  marketing  information  and 
ensure  that  the  final  requirement  is 
reasonably  tailored  to  meet  the 
Commission's  goals  of  improving  the 
market  and  benefitting  consumers,  as 
well  as  preventing  undue 
discrimination."  '3  Upon  further  review 
of  the  issues  raised  with  respect  to  the 
disclosure  of  certain  categories  of  sales 
and  marketing  information  and  in  light 
of  the  court's  findings,  the  substantive 
protection  of  other  standards  of  conduct 
(particularly  standard(e)),'->  structural 
changes  in  the  industry,  and  the 
restructuring  mandated  by  Order  No. 
636,  the  Commission  will  delete  from 
the  contemporaneous  disclosure 
requirement  of  standard  (f)  the 
remaining  categories  of  gas  sales  and 
marketing  information.  Pipelines  with 
marketing  affiliates  will  only  be 
required  to  contemporaneously  disclose 
information  related  to  the  transportation 
of  natural  gas.  The  Commission  now 
believes  that  to  impose  a  general 
requirement  of  contemporaneous 
disclosure  of  non-transportation 
information  could  have  a  chilling  effect 
on  pipelines  marketing  their  gas  and 
does  not  with  any  degree  of  certainty 
improve  the  market  nor  benefit 
consumers.  But  while  we  are  limiting 
the  reach  of  standard  (f),  pif>elines  are 
not  relieved  of  their  obligations  to 
refrain  from  unduly  discriminatory 
conduct  that  is  prohibited  under  the 
Natural  Gas  Act  or  the  Natural  Gas 
Policy  Act,  whether  or  not  that  conduct 
is  covered  by  standard  (f)  or  any  of  the 
other  standards.  Moreover,  while  the 
Commission  does  not  choose  to 
continue  a  standard  requiring 
contemporaneous  disclosure  of  certain 
categories  of  sales  and  marketing 
information  at  this  time,  this  does  not 
bar  the  Commission  from  examining 


<  ■  Tenneco  at  1 1 99. 

'-W  «t  1199. 

•Md.  at  1201. 

"Section  161.3(e)  states  that  a  pipeline  "may  not 
disclose  to  Its  affiliate  any  information  the  pipeline 
receives  bom  a  nonaffiliated  shipper  or  potential 
nonaffiliated  shipper." 
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such  questions,  if  relevant  and 
necessary,  in  specific  cases. 

The  court  questioned  standard  (f)'s 
applicability  to  information  generated 
by  the  pipeline  "from  public  sources,  or 
other  sources  entirely  unrelated  to  a 
pipeline's  transportation  service."  '*  The 
court  also  questioned  the  Commission's 
assertion  "that  the  sales  and  marketing 
information  pipelines  use  today  is  a 
result  of  their  'past  monopoly  power 
over  transportation.' "  le  Noting  that  the 
marketing  of  gas  depended  on  current — 
not  past — information,  the  court  found 
the  Commission's  position  "counter- 
intuitive." i''  The  court  stated: 

The  Commission  appears  to  believe  that 
any  advantage  a  pipeline  gives  its  marketing 
affiliate  is  improper  *  *  *  .  But  advantages 
a  pipeline  gives  its  affiliate  are  improper  only 
to  the  extent  that  they  flow  from  the 
pipeline's  anti-competitive  market  power.'* 

Examined  in  this  light,  the  Commission 
now  believes  that  standard  (f)  should  be 
narrowed  to  affect  only  the  disclosure  of 
information  related  to  the  transportation 
of  gas. 

Historically,  the  pipeline  collected 
and  maintained  extensive  data  on 
natural  gas  supply  and  markets.  As  the 
primary — if  not  exclusive — buyer  and 
seller  of  natural  gas,  pipelines  had  all  of 
the  data  on  production,  consumption 
and  markets  for  the  areas  they  served. 
However,  pipelines  today  are  not  the 
dominant  sellers  of  natural  gas  they 
were  a  decade  ago.  About  80  percent  of 
the  natural  gas  pipelines  deliver  today 
is  shipper-owned  gas.  Indeed,  after  the 
Order  No.  636-mandated  restructuring 
process  is  complete,  nearly  100  percent 
of  natural  gas  deliveries  will  be  shipper- 
owned  gas.  Also,  other  structural 
changes  in  the  industry  further  weaken 
the  pipeline's  knowledge  base. 
Increasingly,  contract  pricing  relies  on 
nationwide  competitive  and  financial 
market  determinations,  such  as  the 
NYMEX  futures  market,  and  published 
spot  prices.  Also,  Order  No.  636 
establishes  a  short-term  capacity  release 
program  for  transactions  less  than  30 
days  in  duration  where  even  the  EBB 
bidding  requirements  are  waived. 
Pipelines  will  be  afforded  substantially 
less  information  about  these  types  of 
transactions  than  traditionally  required. 
For  these  transactions  pipelines  know 
where  the  gas  is  entering  their  system, 
and  where  it  is  redelivered,  but  may 
know  nothing  about  the  extent  of 
reserves,  the  producers'  or  consumers' 
circumstances,  or  the  commercial  terms 
of  the  sale  itself  Often  the  pipeline  does 
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not  eveij  know  the  identity  of  the 
ultimate  consumer.  Indeed  the  theory 
underlying  Order  No.  636  is  that 
shippen  would  have  more  access  to 
produce  rs  and  marketers  to  make  their 
decisior  s. 

But  ju  5t  as  important  is  the  fact  that 
other  sh  ppers  and  producers  will  know 
where  gi  is  is  entering  and  being 
redelive  ed  throughout  the  system. 
Order  N ).  636  requires  that  this  type  of 
informal  ion  be  provided  during  the 
restructuring  process,  and  through  the 
EBB  pos  ting  requirement  required 
during  t  le  right-of-first-refusal,  and 
capacity  release  programs. 

To  the  extent  tnat  a  pipeline  collects 
sales  ani  marketing  information  from 
public  si  mrces,  or  from  sources  outside 
its  trans  >ortation  role,  release  of  this 
informa  ion  to  its  marketing  affiliate 
general!  '  does  not  in  any  way  relate  to 
the  pipeline's  monopoly  power  over 
transportation.  Unnecessary  interference 
with  coi  imunications  between  a 
pipeline  and  its  marketing  affiliates 
would  a  :tually  reduce  competition,  by 
inhibitii  g  one  segment  of  the  industry 
from  vig  arously  competing  with  other 
natural  ]  as  sellers.  To  do  otherwise 
would  c  eate  an  unlevel  playing  field 
tilted  against  pipeline  merchant  service 
units  or  pnarketing  affiliates  and  towards 
producei^,  nonaffiliated  marketers,  local 
distribujion  companies  (LOCs),  and 
others.  Rather  than  a  balanced 
approact.  this  tilted  playing  field  would 
give  an  unfair  advantage  to  non-pipeline 
merchaijts. 

The  pipeline  obtains  sales  and 
marketing  information  from  the  public 
domain,  its  bundled  merchant  function 
or  its  transportation  activities.  The 
public  domain  information  should  not 
trigger  siandard  (f),  following  the 
Tennecq  court's  reasoning.  The  bundled 
merchant  information  is  outdated  and 
does  not  meet  the  current  information 
standard  mentioned  by  the  court.  And 
finally,  tpe  transportation-generated 
sales  ana  marketing  information  cannot 
be  sharea  with  the  affiliate  in  the  first 
instance  given  the  standard  (e) 
prohibit  on. '9 

Standi  irds  (f)  and  (e)  are  compatible 
with  res  )ect  to  transportation 
informal  ion — pipelines  could  generate 
and  com  tnunicate  transportation 
informal  ion  to  their  marketing  affiliates 
without  iriolating  standard  (e).  For 


"The  01  ly  sales  and  marketing  infonnation 
which  cou  d  result  from  a  pipeline  abusing  its 
monopoly  (ranspoiiation  position  by  shaiing  with 
a  marketin|  affiliate  would  come  from  nonaffiliated 
shippers  or  potential  ship(>ers.  Since  standard  (e) 
prohibits  tke  pipeline  from  sharing  any  information 
derived  frcan  those  sources  with  its  marketing 
affiliate,  the  act  of  sharing  such  sales  and  marketing 
information  both  violates  standard  (e)  and  triggers 
the  require  nenl  to  comply  with  standard  (f). 


example,  as  a  result  of  its  own 
engineering  flow  analysis,  a  pipeline 
could  develop  information  concerning 
capacity  availability.  If  that  information 
is  shared  with  a  marketing  affiliate, 
standard  (0  is  triggered.  But  since  the 
information  was  not  obtained  by  the 
pipeline  from  a  nonaffiliated  shipper  or 
potentieil  shipper,  standard  (e)  is  not 
violated. 

In  addition  to  the  protections 
provided  by  standard  (e),  standard  (c) 
also  provides  an  adequate  safeguard 
against  affiliate  abuse.  Standard  (c) 
states: 

[A  pipeline)  may  not,  through  a  tariff 
provision  or  otherwise,  give  its  marketing 
affiliate  preference  over  nonaffiliated 
customers  in  matters  relating  to  part  284 
transportation  including,  but  not  limited  to 
scheduling,  balancing,  transportation, 
storage,  or  curtailment  priority. » 

While  these  reasons  themselves 
compel  modification  of  standard  (f), 
further  changes  in  the  industry 
structure,  and  in  pipelines'  operations 
mandated  by  Order  No.  636  provide 
additional  support.  Order  No.  636  will 
both  level  the  playing  field  for  all 
competitors,  and  increase  the  amoimt  of 
capacity  information  available  fi-om 
EBBS  to  all  potential  shippers — 
marketing  affiliates  and  all  other  sellers, 
marketers,  transporters  and  consumers 
alike. 

First.  Order  No.  636  requires 
pipelines  to  imbundle  their  own  sales 
from  the  transportation  service.  To  do 
this  each  pipeline  is  required  to 
establish  separate  operating  staffs  for 
pipeline  (transportation]  operations  and 
merchant  operations  (merchant  function 
operating  unit).  Each  pipeline  is  also 
required  to  treat  its  merchant  function 
operating  unit  as  if  it  were  a  marketing 
affiliate,  for  purposes  of  compliance 
with  the  standards  of  conduct  and 
reporting  requirements  of  Order  No. 
497,  et  seq.  In  practice,  many  pipelines 
are  establishing  separate  affiliates  to 
provide  the  merchant  services  required 
by  Order  No.  636.  This  change  should 
further  reduce  the  likelihood  that  a 
pipeline  would  even  have  sales  or 
marketing  information  to  pass  along  to 
its  marketing  affiliate  (or  merchant 
function  operating  unit).  Indeed, 
whatever  sales  and  marketing 
information  a  pipeline  would  have 
developed  from  public  sources  would, 
for  the  most  part,  be  available  to  all 
other  competitors  on  a  similar  basis. 
-     In  Tenneco  the  court  found 

IN)o  evidence  in  the  record — and  FERC 
points  to  none — for  the  assertion  that  the 
sales  and  marketing  information  pipelines 
use  today  is  a  result  of  their  "past  monoooly 
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over  transportation."  The  (FERC's)  assertion 
strikes  us  as  counter-intuitive.  The  sales  and 
marketing  of  gas  would  seem  to  depend  on 
current  information — a  surmise  that  is 
supported  by  evidence  in  the  record  that 
pipelines'  sales  and  marketing  information 
includes  information  developed  through 
ongoing  customer  calls  and  reviews  of  filings 
with  state  and  federal  regulatory  agencies, 
trade  publications,  and  market  reports. 2> 

This  represents  a  significant  change 
from  past  practices.  When  pipelines 
were  the  primary  merchants  in  the 
interstate  marketplace,  merchant 
services  were  provided  under  long-term 
contracts  on  an  "on  demand"  basis. 
While  the  pipelines  had  all  of  the 
industry's  information  available  to 
them,  and  operational  control  over  all  of 
the  functions,  this  information  was 
aggregated  over  both  time  (monthly)  and 
markets.  Increasingly,  today's  merchant 
services  focus  on  individual  customers 
and  are  adjustable  on  a  daily  or  even 
hourly  basis.  The  information  needed  to 
drive  the  old-style  merchant  services  is 
neither  compatible  with  nor  sufficient  to 
meet  the  demands  of  today's 
marketplace. 

Second,  all  future  sales  of  gas  will 
take  place  at  pipeline  receipt  or  pooling 
points.  This  requires  that  the  pipeline, 
acting  as  a  merchant,  and  the  pipeline's 
marketing  affiliates  must  sell  gas  at  the " 
same  point  on  the  system  as  other  gas 
sellers.  This  places  all  other  natural  gas 
sellers  on  a  level  playing  field  with 
marketing  affiliates  and  the  pipeline  as 
a  merchant.  And  because  the 
Commission  has  mandated  that 
pipelines  allow  all  shippers  flexible 
receipt,  pooling,  and  delivery  point 
authority,  all  shippers  should  have 
equal  access  to  available  capacity 
throughout  the  system.  The  designation 
of  poohng  points,  the  pipeline's  point  of 
sale  for  merchant  services,  and  the 
terms  and  conditions  governing  flexible 
point  authority  are  all  subject  to 
negotiations  among  the  pipeline  and  the 
parties  in  individual  restructuring 
proceedings — not  subject  to  the 
pipeline's  sole  discretion  to  decide.  The 
result  of  negotiations  over  these 
significant  operating  terms  and 
conditions  must  ultimately  be  filed  by 
the  pipelines  as  part  of  their  FERC 
tariffs  and  apply  equitably  to  all 
shippers  whether  they  purchase  from 
the  pipeline  or  anyone  else. 

Third,  pipelines  are  encouraged  in  the 
Order  No.  636  restructuring  process  to 
minimize  transition  costs  by  assigning — 
on  a  voluntary  non-discriminatory 
basis — gas  supply  contracts  to  their 
former  sales  customers.  Pipelines  are 
also  allowed  100  percent  recovery  of 
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transition  costs.  These  transition 
provisions  are  designed  to  fairly 
distribute  the  burden  of  the  historic 
legacy  ot  uncompetitive  pipeline 
purchase  arrangements.  Coupled  writh 
removal  of  burdensome  regulatory 
pricing  structures,  pipeline  merchant 
function  operating  units  should  be  left 
in  a  position  to  compete  fairly  with 
other  merchants  without  being  saddled 
with  the  costs  of  uncompetitive 
purchase  contracts. 

Fourth,  Order  No.  636  requires 
pipelines  to  establish  and  maintain 
EBBs  and  requires  that  EBB  personnel 
function  independently  of  the  gas 
marketing  personnel  to  the  maximum 
extent  practicable.  Identification  of 
some  of  the  data  to  be  maintained  on  the 
EBB  is  the  subject  of  negotiation 
between  the  pipeline  and  the  parties  to 
the  restructuring  proceedings.  However, 
other  data  are  required  by  c5rder  No.  636 
to  be  on  the  EBB  at  all  times,  e.g..  length 
of  release,  rate,  quantity,  criteria  for  bid 
evaluation  (which  criteria  was 
determined  during  the  restructuring 
proceeding)  and  the  pipeline  must 
identify  all  capacity  on  its  system  which 
is  available  directly  from  the  pipeline. 
Implementation  of  these  EBBs  will  give 
all  shippers  and  potential  shippers 
instant  access  to  the  most  current 
information  about  the  availability  of 
pipeline  capacity. 

Finally,  Order  No.  636  creates  a 
capacity  releasing  program.  Under  this 
program,  firm  shippers  of  the  pipeline 
are  allowed  to  resell  their  capacity,  in 
whole  or  in  part,  and  under  terms  and 
conditions  they  choose,  to  the  highest 
bidding  replacement  shipper.  Releasing 
shippers  are  also  allowed  to  include 
specific  provisions  for  the  recall  of 
released  capacity,  e.g.,  when 
temperatures  drop  below  a  pre-set 
minimum  level.  Releases  may  be  either 
permanent  or  temporary,  firm  or 
interruptible.  Coupled  with  flexible 
receipt  and  delivery  point  authority,  the 
capacity  release  program  will  allow 
existing  firm  shippers  to  sell  their 
capacity  in  the  pipeline  to  others.  This 
will  create  competition  for  capacity 
against  the  pipeline  itself.  Although  the 
pipeline  would  continue  to  operate  the 
system,  it  would  no  longer  be  in  sole 
control  over  who  has  access  to  capacity. 
Again,  the  pipelines  and  their  shippers 
are  expected  to  work  together  in 
implementing  the  Order  No.  636 
restructuring  process  to  decide  how  the 
pipeline  will  operate  in  the  new 
unbundled  world. 

With  respect  to  Northwest's  request, 
the  Commission  clarifies  that  it  wrill  not 
apply  standard  (f)  to  any  conduct 
regarding  sales  or  marketing  infonnation 


prior  to  the  effective  date  of  Order  No. 
497-D. 

Tenneco 's  request  that  the 
Commission  clarify  that  the 
contemporaneous  disclosure 
requirement  for  information  regarding 
on-system  sales  and  marketing 
-information  conveyed  by  the  pipeline  to 
its  marketing  affiliate  applies  only  to  the 
transmission  of  information  by  the 
transportation  personnel  of  the  pipeline 
and  not  to  transmission  of  information 
by  the  imbundled  merchant  personnel 
of  the  pipeline  is  moot.  The 
Commission  notes,  however,  that 
standard  (f),  in  any  form,  applies  only 
to  the  pipeline  in  its  relationship  wiUi 
its  marketing  affiliate,  and  now,  because 
of  Order  No.  636,  its  unbundled 
merchant  division  is  the  fimctional 
equivalent  of  a  marketing  affiliate. 

B.  The  Elimination  of  the  Filing  of  Form 
592 

1.  Requests  for  Rehearing 

The  Indicated  Parties  assert  that  the 
Commission  erred  in  permitting 
interstate  pipelines  to  cease  to  submit 
the  affiliated  transportation  log  (Form 
592)  90  days  after  the  Commission  has 
determined  that  an  individual  pipeline 
is  in  full  compliance  with  Order  No. 
636.  The  Indicated  Parties  submit  that 
the  information  available  on  Form  592 
may  be  more  essential  after  a  pipeline 
complies  fully  with  Order  No.  636  than 
it  is  now.  The  Indicated  Parties  state 
that  following  full  compliance  with 
Order  No.  636,  an  interstate  pipeline 
will  be  permitted  to  sell  natural  gas  at 
negotiated  prices.  In  this  environment, 
the  Indicated  Parties  argue  that  such  a 
pipeline  may  be  motivated  to  favor  its 
own  sales  of  gas  as  well  as  sales  made 
by  its  marketing  affiliates.  For  example, 
the  Indicated  Parties  contend  that  to 
obtain  a  sale  at  the  expense  of  other 
sellers,  a  pipeline  could  sell  its  gas  at  a 
loss  or  8  very  low  price,  but  charge  the 
full  transportation  rate.  The  Indicated 
Parties  assert  that  this  would  allow  the 
pipeline  to  avoid  the  correlative 
discount  rule  under  §  161. 3(i),  and 
charge  all  other  sellers  the  maximum 
transportation  rate  rather  than 
discounting  to  obtain  the  transportation 
business.  The  Indicated  Parties  argue 
that  to  remain  competitive,  non- 
affiliated sellers  would  t>e  forced  to 
reduce  their  gas  prices  below  what  they 
would  charge  if  the  pipeline  discounted 
its  transportation  rates  rather  than  the 
price  at  which  the  pipeline  merchant 
function  sells  its  gas.  The  Indicated 
Parties  contend  that  the  non-affiliated 
sellers  would  suffer  a  loss  because  they 
would  be  forced  to  sell  their  gas  at  a  loss 
and  pay  the  full  transportation  rate.  The 
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Indicated  Parties  assert  that  the 
pipeline,  however,  would  not  suffiar  the 
same  economic  detriment  because  it 
would  receive  the  full  transportation 
rate  on  the  movement  of  its  gas.  The 
Indicated  Parties  submit  that  they  and 
other  competing  merchants  will  be 
imable  to  monitor  and  detect  such 
favoritism  without  the  information 
provided  on  Form  592. 

The  Indicated  Parties  assert  that  the 
difficulty  with  the  elimination  of  the 
filing  of  Form  592  is  that  the 
Commission  and  the  industry  have  no 
experience  with  the  operation  of  EBBs 
by  a  pipeline  in  full  compliance  with 
Order  No.  636.  The  Indicated  Parties 
argue  that  the  Commission  cannot  find 
that  the  EBBs  will  prove  to  be  a  reliable 
and  accurate  source  of  the  information 
now  supplied  on  Form  592.  The 
Indicated  Parties  state  that  in  light  of 
this  practical  experience,  the 
Commission  recently  requested 
comments  on  Aa  ccuifiguration  and 
operation  of  EBBs  in  Docket  No.  RM93- 
4-000.  The  bicBcated  Parties  state  that 
in  the  list  of  questions  on  which 
comments  were  requested  the 
Commissioi  asked  whether  "any  of  this 
information  (available  on  the  EBBs  can] 
be  used  to  fulfill  existing  FERC 
reporting  requirements?"  The  Indicated 
Parties  contend  that  this  request 
demonstrates  that  the  EBBs  are  an 
unproven  means  of  commimicating  the 
information  now  available  cm  Form  592. 
The  Indicated  Parties  state  that  even 
though  it  had  requested  comments  on 
whether  it  could  eliminate  any  of  its 
ciurent  reporting  requirements,  the 
Commission,  without  even  waiting  for 
an  answer  to  its  question,  erroneously 
assumed  in  Order  No.  497-D  that  the 
answer  would  be  "yes"  and  ehminated 
one  of  its  reporting  requirements.  The 
Indicated  Parties  submit  that  the 
disparity  between  the  requests  for 
comments  and  the  elimination  of  a 
reporting  requirement  in  Order  No.  497- 
D  demonstrates  that  the  Commission 
acted  in  an  arbitrary  and  capricious 
manner  without  substantial  evidence  in 
eliminating  the  filing  of  Form  592.  The 
Indicated  Parties  assert  that  the 
Commission  has  failed  to  protect  the 
public  interest  with  its  elimination  of 
the  requirement  that  pipelines  file  Form 
592.  The  Indicated  Parties  argue  that  the 
Commission  should  grant  rehearing  and 
reinstate  the  requirement  that  pipelines 
file  Form  592. 

Hadson  also  asserts  that  the 
Commission  erred  in  eliminating  the 
filing  of  Form  592.  Hadson  states  that 
under  Order  No.  636  pipelines  will  be 
able  to  conduct  an  essentially 
deregulated  gas  merchant  business 
undei  the  pipeline's  corporate  entity 


and  vthili  sharing  key  personnel. 
Hadson  cpntends  that  this  arrangement, 
which  it  |oes  not  oppose  in  and  of 
itself,  noiietheless  creates  additional 
opportimlties  for  the  pipeline- 
transportSr  to  favor  both  its  own 
merchant  division  as  well  as  its 
affiliates  and  that  this  increases  rather 
than  diminishes  the  need  for  public 
scrutiny.  Hadson  argues  that,  at  a 
minimum,  deregulating  the  pipeline- 
merchant!  can  certainly  not  be  invoked 
as  grounds  for  a  decrease  in  the  need  for 
public  monitoring  by  the  industry 
watchdog.  Finally,  Hadson  notes  that 
even  requiring  the  same  information  to 
be  disclosed  on  an  EBB  is  materially 
different  pom  requiring  the  information 
to  be  filed  with  the  Commission  under 
the  Natural  Gas  Act  since  filings  with 
the  Commission  are  subject  to  18  U.S.C 
1001  while  postings  on  an  EBB  are 
probably  lot 

Tennec  a  asserts  thiat  while  tha 
Coouniss  on  ncograted  in  Otdu  No. 
497-D  th^t  the  EBB  requirements  in 
Order  No^  636  obviat*  the  need  for 
pipelinesito  file  Form  592  with  the 
Commissioo,  the  Commission  fioiled  to 
recognizai  that  certain  information 
currmtly  irequired  in  Form  592  will 
have  little  use  to  anyone  in  the  post- 
Order  No,  636  world. 

Teimec  s  states  that  Rem  Nos.  7  and  8 
require  tli  at  a  pipeline  report  the 
position  <u  its  marketing  affiliate  in  the 
pipeline's  transportation  queue  and  the 
total  number  of  requests  in  the  queue 
respectivi  ily.  Tenneco  submits  that  in 
the  uid>ui  idkd  world  pipelines  will 
allocate  wailable  capacity  among 
requestin|  shippers  not  on  s  first-come, 
first-servad  b^is.  but  on  the  basis  of  the 
relative  value  of  the  request  to  the 
pipeline.  JTenneco  states  that  the  value 
of  the  requests  far  transportation  will 
involve  a  jcalculation  based  on  the  price 
offered  and  the  term  of  the  request,  and 
the  precMB  metiiod  of  determining 
which  o^r  has  the  highest  value  to  the 
pipeline  t/ill  be  stated  in  the  pipeline's 
tariff.  Teqneco  asserts  that  without  a 
first-corn^,  first-served  queue  in  effect, 
there  is  n|>  advantage  to  be  gained  by 
maintaining  these  two  information 
requirements.  Tenneco  further  asserts 
that  the  pipeline  capacity  release 
program^will  provide  yet  another 
avenue  tl|rough  which  shippers  desiring 
firm  transportation  capacity  can  obtain 
it,  thus  fifTther  reducing  the  utility  of 
the  requi^d  information.  Tenneco 
contends  that  these  changes  brought 
about  by  Order  No.  636  will  thus 
eliminatejthe  need  for  pipelines  to 
report  thd  queue  position  of  their 
marketing  affiliates  and  the  total 
number  o  '  requests  in  the  queue. 


Tenneco  states  that  Item  Nos.  23  and 
24  require  pipelines  to  report  whether 
or  not  the  pipeline  will  receive  take-or- 
pay  credits  for  transporting  an  affiliate's 
gas  and  what  percentage  of  the  gas 
transported  will  be  subject  to  credit. 
Tenneco  states  that  because  the 
Commission's  take-or-pay  crediting 
program  terminated  on  December  31, 
1990,  pipelines  have  not  been  able  to 
receive  take-or-pay  credits  since 
December  31, 1990.  Therefore,  Tenneco 
asserts  that  maintaining  this 
requirement  serves  no  purpose. 

Tenneco  states  that  Item  No.  32 
requires  pipelines  to  identify  the 
location  of  the  producing  fields  fi-om 
which  gas  requested  to  be  transported 
for  an  affiliate  originates.  Tenneco 
argues  that  with  the  implementation  of 
flexible  receipt  and  delivery  points  and 
capacity  release,  this  information 
becomes  useless.  Tenneco  contends  that 
shippers  will  be  using  secondary  receipt 
points  on  their  own  contracts  and 
acquiring  each  other's  capacity  much 
more  than  they  have  historically. 
Tenneco  asserts  that  this  is  precisely  the 
outcome  that  the  Commission  is  trying 
to  bring  about  by  mandating  flexible 
receipt  and  delivery  points  and  capacity 
release.  Tenneco  submits  that  with  this 
increase  in  the  number  of  transportation 
transactions  that  involve  the  use  of 
points  other  than  the  primary  receipt  or 
dehvery  point  of  the  entity  requesting 
transportation,  requiring  pipelines  to 
report  this  information  serves  no 
purpose. 

Tenneco  states  that  Record  No.  3 
requires  pipelines  to  report  requested 
receipt  and  delivery  points  for 
transportation  requests  of  their 
marketing  affiliates.  Tenneco  asserts 
that  the  advent  of  flssdble  receipt  and 
dehvery  points  renders  this  information 
useless.  Tenneco  argues  that  the 
mariceting  affiliats.  like  any  other 
shipper,  will  have  tha  firm  right  to  use 
any  receipt  or  delivery  point  on  the 
system  to  the  extent  that  capacity  is 
available.  Thus,  Tenneco  contends  the 
utility  of  maintaining  a  Ust  of  requested 
receipt  and  delivery  points  is  vastly 
diminished. 

Because  the  information  required  by 
Item  Nos.  7. 8,  23,  24,  and  32  of 
Schedule  2  and  all  of  Schedule  3  will 
no  longer  have  value  after  full 
compliance  with  Order  No.  636, 
Teimeco  requests  that  the  Commission 
clarify  that  this  information  need  not  be 
maintained  on  pipelines'  EBBs.  Tenneco 
asserts  that  eliminating  the  requirement 
to  report  it  is  consistent  with  the 
Commission's  goal  to  decrease 
needlessly  burdensome  regulation. 
Tenneco  requests  expedited  action  on 
this  issue  as  pipelines  are  currently 
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setting  up  their  EBBs,  and  a  swift 
affirmative  response  will  enable  the  new 
EBBs  to  more  accurately  reflect  the 
required  information. 

2.  Commission  Ruling 

The  Commission  denies  the  Indicated 
Parties'  and  Hadson 's  requests  for 
rehearing.  Their  arguments  lose  sight  of 
the  fact  that  the  Form  592  information 
must  still  be  provided  electronically, 
thus  allowing  interested  parties  and  the 
Commission  staff  to  monitor  the 
activities  of  pipelines  and  their  affiliates 
and  to  initiate  the  appropriate  action 
when  evidence  of  discrimination  In 
favor  of  affiliates  exists.  The  Indicated 
Parties'  concerns  about  obtaining 
reliable  and  accurate  Form  592 
information  are  unfounded.  Section 
250.16(g)(2)  states  tiiat: 

An  interstate  pipeline  must  provide  24- 
hour  access,  by  electronic  means,  to  the  data 
specified  in  paragraph  (b)(2)  of  this  sectioa 
Access  to  the  information  must  be  provided 
once  the  service  has  begun.  A  pipeline  must, 
on  a  daily  basis,  either  update  the 
information  or  indicate  tnat  no  changes  have 
occurred  in  the  log  information. 

Most  pipelines  satisfied  this 
requirement  through  the  use  of  EBBs  In 
the  past,  and  Order  No.  636  now 
mandates  EBBs.  Interested  parties  have 
been  receiving  and  will  continue  to 
receive  the  Form  592  information 
electronically.  Thus,  the  Indicated 
Parties'  argument  that  the  Commission 
and  the  industry  have  no  experience 
with  EBBs  is  inaccurate.  Moreover,  the 
requirements  of  Order  No.  636  ensiu* 
that  each  pipeline's  Order  No.  497  EBB 
must  provide  for:  (a)  Downloading  by 
users;  (b)  daily  back-up  of  information, 
which  must  be  available  for  at  least 
three  years;  (c)  purging  information  on 
completed  transactions  fitjm  current 
files;  (d)  display  of  most  recent  entries 
ahead  of  information  posted  earlier;  and 
(e)  on-line  help,  a  search  fimction  emd 
a  menu  that  permits  users  to  separately 
access  records  in  the  transportation  log 
and  standards  of  conduct  information.^ 
These  features  allow  shippers  to  take 
the  information  that  is  currently  filed  on 
Form  592s  off  the  pipelines'  EBBs  and 
obtain  access  to  the  information  up  to 
three  years  after  it  is  posted.^  In  these 
circumstances,  the  burden  on  the 
pipelines  from  filing  Form  592s  and  the 
administrative  burden  on  the 
Commission  from  collecting  them 
outweighs  any  benefits  of  collecting  the 
data  in  hard  copy. 

The  Commission  also  does  not  believe 
that  Hadson 's  argiunent  relying  on  18 
use.  1001  is  a  valid  reason  for 


u  IB  CFR  284.e(b)(4}  and  284.9(bM4). 
"  18  CFR  264.8(bM4)  and  2a4.e(bX4). 


maintaining  the  Form  592  filing 
requirement.  Section  1001  states: 
Whoever,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency  of 
the  United  States  knowingly  and  willfully 
falsifies,  conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  feet,  or  makes 
any  false,  fictitious  or  fraudulent  statements 
or  representations,  or  makes  or  uses  any  felse 
writing  or  document  knowing  the  same  to 
contain  felse,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than 
five  years,  or  both. 

Hadson 's  argument  implies  that  because 
a  hard  copy  of  the  Form  592  information 
will  not  be  filed  with  the  Commission 
pipelines  will  knowingly  provide 
inaccurate  or  incorrect  information 
through  electronic  means.  The 
Commission  believes  that  the  language 
of  the  statute  is  broad  enough  to  cover 
electronic  postings.  However,  in  order 
to  prevent  any  such  fraudulent  conduct, 
the  Commission  deems  the  electronic 
posting  of  the  Form  592  information 
equivalent  to  a  filing  for  purposes  of  18 
use.  1001. 

Since  contemporaneously  with  this 
order  the  Commission  is  issuing  a 
Notice  of  Proposed  Rulemaking  (NOPR) 
which  proposes  to  revise  Order  No. 
497 's  reporting  requirements,  including 
Form  592,  the  Commission  will  not 
address  Tenneco's  request  to  delete 
certain  parts  of  Form  592. 

C.  Application  of  Order  No.  497  to 
Ozark 

1.  Request  for  Rehearing 

Ozark  asserts  that  the  Commission's 
order  on  ^mand  ignores  the  court's 
instructionsT^Jiairing  the  Commission 
to  consider  the  effect  of  Ozark's 
evidence  on  the  question  of  control. 
Ozark  contends  that  it  simply  relies 
upon  an  equally  deficient  rationale  for 
concluding,  without  reference  to  any 
evidence,  that  Tennessee  Ozark  and 
Ozark  Pipeline  Corporation  each, 
individually, "controls"  Ozark,  thereby 
making  the  marketing  affiliates  of  those 
partners  marketing  affiliates  of  Ozark. 
Ozark  submits  that  to  avoid  problems 
inherent  in  finding  that  these  partners 
can  exercise  "affirmative  control"  over 
Ozark,  the  Commission  concluded  that 
they  can  exercise  "negative  control"  by 
simply  withholding  their  vote  and 
vetoing  any  transportation  transaction 
that  would  compete  with  their 
respective  marketing  affiliates. 

Ozark  argues  that  the  ability  to 
withhold  a  vote  or  "veto"  any  particular 
tiansaction  does  not  exist  as  far  as  open 
access  transportation  arrangements  are 
concerned.  Ozark  states  that  open  access 
pipelines,  including  Ozark,  are  required 
by  §§  284.8(b)  and  284.9(b)  to  transport 


natiual  gas  on  an  open  and  non- 
discriminatory basis.  Ozark  asserts  that 
it  is  clearly  prohibited  from  taking 
actions  that  would  unduly  prefer  the 
marketing  affiliates  of  OzarK's  partners 
and  Ozark's  partners  have  an  ooligation 
to  the  partnership  to  operate  the 
pipeline  within  legal  parameters. 

Ozark  submits  that  its  Commission- 
approved  firm  and  interruptible  rate 
schedules  establish  the  criteria  which 
control  who  receives  transportation 
service  from  Ozark.  Ozark  contends  that 
decisions  as  to  who  will  be  permitted  to 
ship  on  Ozark  may  not  be  made  at  the 
whim  of  a  particular  Ozark  partner. 
Ozark  asserts  that  if  the  tariff  criteria  are 
met,  the  request  must  be  granted.  Ozark 
states  that,  in  fact,  at  a  Management 
Committee  meeting  held  on  June  26, 
1991,  Ozark's  Management  Committee, 
consisting  of  representatives  of  each  of 
the  partners,  voted  unanimously  to 
approve  a  resolution  authorizing  the 
President  of  Ozark  or  his  designee  to 
execute  interruptible  transportation 
agreements  on  behalf  of  Ozark.  Thus. 
Ozark  contends,  each  of  the  partndrs 
ceded  to  the  Operator  the  authority  to 
enter  into  interruptible  transportation 
agreements.  Ozark  argues  that  no 
partnership  vote  is  required  and  the 
Operator  is  bound  by  the  tariff.  Ozark 
asserts  that  it  should  be  obvious  that  not 
only  are  Tennessee  Ozark  and  Ozark 
Pipeline  Corporation  not  free  to  veto 
transportation  transactions  but  each  has 
relinquished  any  right  it  might 
otherwise  have  to  vote  on  such 
transactions. 

Ozark  submits  that  the  record  before 
the  Commission  shows  an  absence  of 
control.  Ozark  asserts  that  the  record 
before  the  Commission  shows  a 
complete  absence  of  any  vetoing  of  any 
transportation  transaction  by  any  Ozark 
partner,  consistent  with  the  delegation 
of  authority  to  enter  into  such 
transportation  agreements.  Ozark  argues 
that  the  Operator  is  required  to  act  in 
accordance  with  its  fiduciary 
responsibilities  to  the  partnership,  not 
inconsistent  with  those  responsibihties. 
Ozark  contends  that  the  Commission's 
finding  here  that  one  partner  could 
prefer  its  marketing  affiliate  by  vetoing 
transportation  for  others  is  directly  ■ 
contrary  to  the  Commission's  prior 
findings  in  this  case  that  "[tjhere  are  no 
facts  before  us  in  this  proceeding  which 
indicate  that  Ozark  has  discriminated  in 
offering  transportation  services  to  any 
party.  "M 

Ozark  submits  that  previously  the 
Commission  assumed  that  the  Ozark 
partners  would  act  together  to  provide 


*•  CUing,  Ocark  Gu  Transmlisioa  Syatm.  43 
FERClei.443  tt  82.106  (1968). 
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preferences  to  marketing  affiliates  of  one 
of  the  partners  or  that  one  of  the  Ozark 
partners  would  be  willing  to  grant 
preferences  to  their  Ozark  partners  in 
the  hopes  of  obtaining  reciprocal 
preferences.  Ozark  states  that  here  the 
Commission  assumes  that  one  of  the 
partners  will  simply  veto  transactions 
that  would  benefit  the  partnership 
because  the  transaction  might  compete 
with  a  transaction  of  one  of  its  affiliates. 
Ozark  asserts  that  there  is  no  evidence 
to  support  any  such  assumption.  Ozark 
contends  that  to  make  such  a  finding  the 
Commission  would  have  to  assume  that 
Ozark  would  violate  its  tariff,  the 
Commission's  regulations,  and  Texas 
partnership  law.  Ozark  argues  that  the 
Commission  would  also  have  to  assume 
that  its  prior  finding  that  there  are  no 
facts  showing  discrimination  in  Ozark's 
offering  of  transportation  is  wrong. 
Ozark  submits  that  not  one  of  these 
assumptions  is  logical,  consistent  with 
any  information  relating  to  Ozark,  or 
supported  by  evidence  in  the  record. 
Ozark  asserts  that  all  of  the  evidence 
shows  that  such  control  does  not  exist 
including  the  fact  that  numerous 
transportation  transactions  have  been 
conducted  by  Ozark  for  independent 
marketers  which  compete  with  the 
marketing  affiliates  of  Ozark  partners. 

Ozark  states  that  its  decisions  as  to 
who  it  will  ship  for  are  subject  to  review 
by  this  Commission  and  this 
Commission's  complaint  procedures. 
Ozark  contends  that  if  the  Commission 
were  to  find  that  Ozark  had  engaged  in 
such  conduct,  enforcement  proceedings 
would  commence  and  Ozark  would 
either  be  ordered  to  provide  the  service 
required  or  its  blanket  certificate  would 
be  revoked. 

Finally,  Ozark  argues  that  it  does  not 
control  any  of  its  individual  partners,  is 
not  controlled  by  any  of  its  individual 
partners,  and  is  not  under  common 
control  with  any  of  its  individual 
partners.  It  asserts  that  nothing  in  the 
record  before  the  Commission  suggests 
the  contrary. 

Ozark  also  contends  that  the 
Commission  erred  to  the  extent  that  it 
relied  on  the  modified  definition  of 
"control."  Ozark  states  that  in  Order  No. 
497-A  the  Commission  modified  the 
definition  of  "control"  in  §  161.2.  Ozark 
states  that  on  January  16, 1990,  it  sought 
rehearing  of  Order  No.  497-A.  Ozark 
states  that  the  Commission  issued  an 
order  granting  rehearing  for  purpose  of 
further  consideration  but  the 
Commission  has  never,  to  the  best  of 
Ozark's  knowledge,  issued  an  order  on 
the  merits  of  Ozark's  rehearing  request. 
Ozark  states  that  three  years  have 
passed  and  numerous  orders  utilizing 
the  definition  have  issued,  including  the 


order  i  n  this  proceeding,  and  it 
considsrs  its  request  for  rehearing  as 
havinj  been  denied.  However,  to  the 
extent  that  the  Commission  is  applying 
the  rex  ised  definition  to  support  the 
result  lere,  Ozark  seeks  rehearing. 

Ozaj  k  asserts  that  the  Commission's 
order  i  s  not  at  all  clear  whether  it  is 
relyinj  upon  the  modified  definition  of 
"contr  i\"  to  support  its  decision  here.  If 
the  Co  nmission's  decision  rests  at  all 
on  "w  lether  acting  alone  or  in 
conjur  ction  with  others"  language, 
Ozark  submits  that  the  Commission's 
decisi(  n  is  in  error.  Ozark  argues  that 
the  eff  tct  of  the  additional  language  is 
to  esta  )lish  "control"  in  a  1%  voting 
interes  t  owner  of  a  corporation.  Ozark 
asserts  that  the  language  creates  an 
irrebul  table  presumption  of  "control" 
by  any  ane  holding  at  least  a  10%  voting 
interes  t  in  a  corporation,  contrary  to  the 
clear  statement  in  the  balance  of  the 
regulation  that  the  presumption  of 
contro  is  rebuttable.  Ozark  contends 
these  t  wo  effects  result  from  the 
indispiitable  fact  that  any  interest 
holderlmust  act  with  the  requisite 
plurali  ty  in  order  for  any  particular 
action  to  be  taken  by  a  corporation  or  a 
partne  -ship.  Ozark  states  that  in  its  case 
unanii  lity  is  required  for  most  actions 
so  all  I  lartners  must  vote  in  the 
affirmi  tive  in  order  for  particular  action 
to  be  ti  iken.  Ozark  asserts  that  the  fact 
that  ui  animity  is  required,  again,  does 
not  coi  istitute  control  but,  rather, 
eviden  :es  a  lack  of  control. 
Accordingly,  Ozark  submits  that  the 
modi^d  definition  is  inconsistent  with 
the  ex  stence  of  a  rebuttable 
presui  iption,  is  arbitrary  and 
capric  ous,  and  lacks  any  basis  in 
reason  id  decisionmaking. 

2.  Con  mission  Ruling 

The  Commission  rejects  Ozark's  . 
requea :  for  rehearing.  Ozark  argues  that 
the  Co  nmission's  definition  of 
"contr  dI"  is  inconsistent  with  the 
existei  ice  of  a  rebuttable  presumption. 
We  disagree.  Section  161.2  states  that 
"conti  }1  (including  the  terms 
'controlling,'  'controlled  by,'  and  'under 
commfin  control  with')  includes,  but  is 
not  limited  to,  the  possession,  directly 
or  indirectly  and  whether  acting  alone 
or  in  conjunction  with  others,  of  the 
authonty  to  direct  or  cause  the  direction 
of  the  management  or  policies  of  a 
compe  ny.  A  voting  interest  of  10 
percer  t  or  more  creates  a  rebuttable 
presui  iption  of  control."  "  In  Order  No. 
497-A,  the  Commission  specifically 
addressed  the  issue  of  joint  venture 
pipelii  les  and  stated  that  overlapping 
interei  ts  create  an  incentive  to  grant  an 


affiliate  preference.^  The  Commission 
applied  the  definition  in  section  161.2 
to  several  pipelines  that  had  requested 
rehearing,  including  High  Island 
Offshore  System,  U-T  Offshore  System. 
Trailblazer  Pipeline  Company,  Sea 
Robin  Pipeline  Company,  Northern 
Border  Pipeline  Company  and  Great 
Lakes  Gas  Transmission  Company."  In 
Tenneco,  the  court  upheld  the 
definition  of  control  and  the  way  in 
which  the  Commission  applied  it  to 
Northern  Border  Pipeline  Company.  In 
considering  Ozark's  petition  for  review, 
the  court  remanded  the  Commission's 
application  of  the  term  "control"  but 
not  the  definition  of  the  term.  Thus, 
Ozark's  request  for  review  of  the 
definition  of  control  is  a  collateral  attack 
on  Order  No.  497-A  and  the 
Commission  rejects  it. 

To  consider  whether  there  is  control 
here,  we  will  review  all  the  evidence 
Ozark  has  submitted  on  the  issue.  On 
March  10,  1987,  Ozark  filed  an 
application  under  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity.  In 
that  application,  Ozark  stated  that  it  is 
a  partnership  and  submitted  its 
partnership  agreement,  which  shows 
that  Ozark  is  jointly  owmed  by  four 
partners,'*  that  the  partnership  will  be 
managed  by  a  management  committee, 
which  will  consist  of  equ&l 
representatives  fi-om  each  partner,' and 
will  be  operated  by  OPGC.  In  addition, 
OPGC  selects  the  President  of  Ozark, 
who  also  acts  as  the  CEO  and  the 
Chairman  of  the  management 
committee.  On  July  5. 1988,  Qzark 
emphasized  that  its  General  Partnership 
agreement  specifies  that  no  action  may 
be  taken  by  the  management  committee 
except  by  unanimous  approval.  On 
January  3, 1993,  Ozark  presented,  for 


"  18  (FR  161.2. 


"Order  No.  497-A  at  31.593. 
i'49  FERC  161.340  (1989). 
it  Ozark's  owners  are: 

1.  Ozark  Gas  Pipeline  Corporation  (OPGQ.  which 
is  a  direct  subsidiary  of  USX  Corporation.  Other 
subsidiaries  include,  TXO  Production  Company. 
Marathon  Oil  Company  and  Delhi  Gas  Marketing 
Corporation.  The  activities  of  TXO  Production 
Company,  the  marketing  affiliate,  have  been 
subsumed  into  Marathon  Oil  Company.  However, 
TXO  Production  Corporation  still  ships  on  Ozark, 
as  does  Delhi  Gas  Marketing  Corporation,  another 
marketing  affiliate. 

2.  Tennessee  Ozark  Gas  Pipe  Company,  which  1* 
a  wholly-owned  subsidiary  of  Tennessee  Gas 
Pipeline  Company,  which  Is  in  turn,  a  wholly 
ovmed  subsidiary  of  Tenneco.  Inc.  Tennessee's 
marketing  affiliate  is  Tenngasco  Corporation 
(Tenngasco),  which  is  a  shipper  on  Ozark. 

3.  Columbia  Gulf  Transmission,  which  is  a 
wholly-owned  subsidiary  of  the  Columbia  Ga» 
System.  Inc.  Columbia  Gas'  marketing  affiliate, 
Columbia  Gas  Development  Corporation  ships  on 
Ozark;  and 

4.  Caney  River  Transmission  Company,  which  ia 
a  wholly-owned  subsidiary  of  ONEOK,  Inc. 
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the  first  time,  a  partial  copy  of  a 
corporate  resolution  dated  June  26, 
1991.  This  states  that  "the  President  of 
Ozark  or  his  designee  is  hereby 
authorized  to  execute  interruptible 
transportation  agreements  on  behalf  of 
Ozark."  Because  Ozark's  partners  ceded 
to  the  President  the  authority  to  enter 
into  interruptible  transportation 
agreements,  no  partnership  vote  is 
required.  All  of  Ozark's  firm  capacity  is 
committed  to  Tennessee  Gas  Pipeline 
Company  and  Columbia  Gas 
Transmission  Corporation.  Therefore. 
Ozark  claims  that  its  partners  cannot 
"control"  transportation  either 
affirmatively  or  negatively  through  veto 
power. 

We  disagree.  Tlic  partners  still  have 
authority  to  direct  the  management  and 
policies  of  Ozark  and  could,  at  any  time, 
revoke  the  authority  over  interruptible 
transportation  from  the  President. 
Moreover,  under  the  terms  of  the 
partnership  agreement.  OPGC  selects 
the  President  of  Ozark  and  operates 
Ozark.  OPGC's  marketing  affiliates  ship 
on  Ozark.  OPGC  has  the  requisite 
control  described  in  section  161.2  of  the 
Commission's  regulations  because  it 
operates  Ozark  and,  through  the 
President  it  selects,  manages  the 
pipeline. 

In  addition,  "control"  is  not  limited  to 
authority  over  firm  or  interruptible 
transportation.  Informal  actions  of  the 
management  committee  or  the  partners 
i:ould  provide  the  marketing  affiliates 
with  significant  advantages,  such  as 
non-public  transportation  information. 
For  e.xample,  if  Ozark  intends  to  build 
a  new  pipeline  under  Part  284  of  the 
Commission's  regulations,  the  partners 
could  convey  that  information  to  their 
marketing  affiliates,  and  the  marketing 
affiliates  would  have  an  advantage  over 
nonaffiliated  marketers  in  obtaining 
customers.  Likewise,  information  with 
respect  to  the  addition  of  new  receipt  of 
delivery  points  could  be  of  significant 
advantage  to  the  marketing  affiliates 

Ozark  also  states  that  it  nas  not 
discriminated  in  the  past  and  that  no 
Ozark  partner  has  vetoed  any 
transportation  transactions.  Ozark 
asserts  that  its  operating  structure 
together  with  its  history  should  serve  to 
successfully  rebut  a  presumption  of 
control.  But  the  partners*  ability  to 
control  the  management  and  policies  of 
the  pipeline  is  not  linked  to  whether 
Ozark  has  discriminated  in  the  past.  In 
Order  No.  497,  the  Commission  found 
sufficient  anticompetitive  conduct 
industry-wide  to  substantiate  the  need 
for  the  rule.  The  court  upheld  the  rule 
in  Tenneco.  The  Commission  need  not 
produce  evidence  of  discrimination 
'.vith  respect  to  each  pipeline  to  justif>' 


application  of  the  rule  to  any  one 
pipeline. 

Finally,  Ozark  argues  that  it  is  subject 
to  the  undue  discrimination  provisions 
of  section  4  of  the  NGA  and  therefore 
will  not  discriminate  in  favor  of  its 
affiliates.^  [Respite  these  prohibitions, 
the  Commission  found  the  need  for 
additional  guidelines  to  deter 
anticompetitive  conduct  and  concluded 
in  Order  No.  497  that  standards  of 
conduct  and  reporting  requirements 
were  appropriate. w  Ozark's  argument 
that  it  should  not  be  subject  to  Order 
No.  497  because  it  is  subject  to  other 
regulations  is  inconsistent  with  the 
purposes  of  Order  No.  497. 

D.  Standards  of  Conduct  Filings 

1.  Request  for  Rehearing 

Hadson  asserts  that  the  Commission's 
procedures  for  acting  on  §§  161. 3(j)  and 
284.286(el  filings  are  illegal  Hadson 
states  that  the  Commission  treats  these 
filings  as  non-tariff  filings  which  are 
assigned  an  MG  docket  prefix.  Hadson 
states  that  according  to  §  161. 3(j)  the 
filings  are  made  to  enable  shippers  and 
the  Commission  to  determine  how  the 
pipeline  is  complying  with  the 
substantive  standards  of  conduct. 
Had.<:on  submits  that  the  filings  cannot 
achieve  this  purpose,  however,  since 
they  are  withheld  from  public  notice  in 
the  Federal  Register  and  in  the 
Commission's  daily  orders.  Hadson 
contends  that  they  are  effectively 
concealed  from  public  view  in  the  great 
majority  of  cases  since  shippers  and 
other  interested  meml)ers  of  the  public 
have  no  way  of  knowing  when  to  look 
to  find  a  new  or  revised  MG  filing. 

Hadson  states  that,  moreover,  the 
Commission  has  ruled  that  the  MG 
filings  are  non-adversarial  and  that  the 
Commission  may  therefore  rely  upon 
non-public  and  off-the-record 
communications  in  determining 
whether  a  pipeline  is  in  compliance 
with  the  substantive  standards  or  not." 
Hadson  states  that  the  Commission  has 
further  ruled  that  no  one  may  protest  or 
intervene  in  the  non-public 
proceedings.  Hadson  states  that  any 
attempt  to  assert  that  a  compliance 
fihng  is  not  in  compliance  with  the  law 
will  be  redocketed  in  a  new  proceeding 


"Section  4  of  the  NGA  as  well  as  18  CHI  284  8(b| 
and  284.9(b)  generally  pmhjbu  a  pipeline  from 
granting  an  undue  preference  to  any  person. 

•o  Notice  of  Proposed  Rulemaking  on  Inquiry  Into 
Alleged  Anti-Competitive  Practices  Related  to 
Marketing  AfTiliates  of  Pipelines.  52  FR  21578  (junx 
8.  1987).  FESC  Stats  &  Regs  ^  32.445  at  .13.563- 
5(1987) 

"  Cifin^  ANR  Pipeline  Co..  ef  of..  55  FERC 
1 61.260  at  61.833.  n  6  (1991),  order  on  reh'g  art.i 
clarification  sub  nom..  Algonquin  Gas  Transmission 
Co  .  ef  a/..  58  FERC  1 61 .143  (1992). 


and  treated  as  a  complaint  in  which  the 
erstwhile  protestant  bears  the  burden  of 
conducting  discovery  to  prove  that  a 
pipeline's  comphance  filing  is  not  in 
compliance  with  the  law.  rather  than 
the  pipeline  leing  responsible  for 
showing  comp!iance.32 

Hadson  argues  that  similar  problems 
taint  the  filings  under  section  284.286 
since  Order  No.  636  appears  to  generally 
incorporate  the  existing  procedures  and 
relies  upon  them  to  support  the  effective 
deregulation  of  the  unbundled  pipeline 
merchants  under  the  Subpart  I 
certificates.  Hadson  states  that  the  basis 
for  this  conclusion  is  that  Order  No.  636 
appears  to  maintain  the  dichotomy 
between  tariff  provisions  (which 
presumably  would  be  made  in  an  MT  or 
successor  docket)  and  procedures 
(which  filing  requirement,  the 
Commission  states,  would  be  similar  to 
that  of  §  161.3(j))."  Hadson  asserts  that 
the  primary  difference  between  the  new 
and  the  current  procedures,  and  the 
only  apparent  reason  for  not 
incorporating  §  161. 3(j)  along  with  the 
various  other  sections  which  were 
incorporated  by  reference,  is  that  the 
new  rules  have  deleted  the  statement 
that  the  filing  will  enable  shippers  and 
the  Commission  to  determine  how  a 
pipeline  is  complying  with  the 
standards  of  conduct. 

Hadson  contends  that  the  deletion  of 
the  phrase  is  apparently  not  accidental 
since  it  accurately  refiects  the  fact  that 
the  new  filing  will  not  enable  shippers 
or  any  other  member  of  the  public  to  (1 1 
learn  how  a  given  pipeline  defines 
"operating  employee"  or  how  it 
interprets  the  phrase  "practicablB.  "  (2) 
receive  notice  of  any  such  filing.  (3) 
have  an  opportunity  to  comment 
thereon,  or  (4)  obtain  a  decision  based 
upon  public  evidence  compiled  in  a 
public  record  in  accordance  with 
applicable  law. 

Hadson  states  that  faced  with  the 
Commission's  determination  to  leave 
the  definitional  difficulties  to  l>e 
resolved  in  the  individual  restructuring 
dockets,  it  did  not  .seek  judicial  review 
of  Order  No.  636  on  these  issues  and  has 
diligently  raised  these  points  in  its 
comments  on  various  pipelines' 
proposed  Order  No.  636  compliant^ 
plans. 

Hadson  asserts  that  the  issue  here  is 
whether  the  Commission  may  rely  upon 
what  Hadson  calls  the  stealth 
procedures  of  section  161. 3(j)  for 
purposes  of  making  its  decision  in  this 
docket  to  eliminate  the  publicly 
available  monitoring  requirement.  For 


"Id 

<>  Citing.  Order  No  636.  DI  FERC  Stats  *  Kefp 
at  30.442.  n  232 


254 


Federal  Register  /  Vol.  59,  No.  2 


the  reason  set  forth  above,  Hadson 
submits  that  the  Commission  cannot  do 
so. 

2.  Commission  Ruling 

The  Commission  rejects  Hadson 's 
argument  that  its  procedures  for  acting 
on  §  161. 3(j)  and  §  284.286(e)  fihngs 
prohibit  public  participation.  Hadson 
misinterprets  §  284.286(e).  It  requires 
pipelines  to  file  procedures  for 
complying  with  standards  of  conduct  as 
part  of  their  publicly  noticed 
compliance  filings.**  Any  interested 
person  can  participate  in  those 
proceedings  and  protest  pipelines' 
proposals  for  complying  with  the 
standards.  All  the  pipelines'  compliance 
filings  have  been  publicly  available  and 
Hadson,  as  well  as  other  interested 
persons,  have  had  ample  opportunity  to 
comment  on  those  procedures.  In  fact, 
Hadson  intervened  in  91  restructuring 
proceedings  and  filed  comments  with 
respect  to  several  pipelines'  standards  of 
conduct.'^  Contrary  to  Hadson's  claims 
of  "stealth,"  the  Commission's  decisions 
with  respect  to  the  standards  of  conduct 
will  be  reviewed  in  the  context  of  the 
restructuring  proceedings. 

The  public  also  participated  in  the 
proceedings  in  which  the  Commission 
reviewed  the  standards  of  conduct 
pipelines  had  filed  before  Order  No.  636 
required  restructuring.  Although  the 
Commission  labeled  these  proceedings 
as  "non-adversarial,"  '*  and  invited  the 
public  to  file  complaints,"  it  also 
addressed  all  requests  for  rehearing  of 
the  May  1991  standards  of  conduct 
decisions  (these  dockets  have  the  prefix 
MGj.'*  Eight  parties  sought  rehearing  of 
the  May  1991  MG  orders. '^  Of  those. 
IGM  asked  the  Commission  to  address 
its  previous  protests.*  In  the  Order  on 
Rehearing,  the  Commission  individually 
addressed  each  of  IGM's  previous 
allegations  concerning  pipelines' 


iplemei  itation 


"Order  No  636-A.  Ill  FERC  Slats,  ft  R«gs. 
Preambles.  1  30.950  at  30.623-4  (1992). 

"  See  Hadson's  comments  in  Florida  Gas 
Tran.^mission  Company  in  Docket  No.  RS92-16- 
000.  el  al .  Texas  Gas  Transmission  Corp.  in  Docket 
No  RS92-24-C00.  Natural  Gas  Pipeline  Company 
of  America  in  Docket  No.  RS92-45-OO0 

**  Algonquin  Gas  Transmission  Co..  et  al ,  55 
FERC  1  61.250  at  61.833.  n.  6  (1991). 

"  Algonquin  Gas  Transmission  Co..  et  ai,  55 
FERC  ^  61.261  at  61.836  (1991). 

""Section  385.713  of  the  Commission's 
regulations  gives  parties  30  days  to  request 
rehearing  after  the  (Commission  issues  a  flnal  order 
IBCFR  385.713  (1993). 

"'Algonquin  Gas  Transmission  Company. 
Carnegie  Natural  Gas  Company.  Independent  Gas 
Marketers  (IGM).  Panhandle  Eastern  Pipeline 
Contpany,  Southwest  Gas  Storage  Company. 
Trunk)  ine  Gas  Company.  Texas  Eastern 
Transmission  Corporation,  and  Vesta  Energy 
Company. 

•'58  FERC  ^  61.143  al  61.455  (1992). 
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No.  636  standards  of  conduct 

s  and  did  not. 
,  Hadson  incorrectly  states  that 
treated  the  MG  filings 
ic.  These  filings  are  public 
liable  throiigh  the 
s  Records  Information  and 
System.  In  addition,  all 
that  occurred  between  the 
staff  and  pipelines  were 
ized  in  memoranda  that  were 
the  Commission's  public 
public  had  an  opportunity  to 
concerning  those 

during  rehearing  of  the 
orders. 
,  not  only  are  the  MG  fihngs 
contrary  to  Hadson's 
,  they  have  no  real  relation  to 
ion  to  eliminate  the 

to  file  Form  592s.  The  MG 
concern  the  pipehnes'  general 
of  the  standards  of 
In  contrast.  Form  592  is  a  log 
transportation  transactions, 
we  are  eliminating  the 

to  file  Form  592s  because 
contained  in  them  will 
on  pipelines'  EBBs.'" 
,  the  Commission  does  agree 
it  can  facilitate 
pipelines*  standards  of 
ilings  by  publicly  noticing 
a  result,  the  Commission  will 
1  future  standards  of  conduct 

e  under  §  161. 3(j)  and  all 
or  waiver  of  the  standards  to 
arm  notices  suitable  for 
ig  in  the  Federal  Register. 


1SSU9S 

conversations 
May  199 

Therefore 
public,  b  it 
assertion  > 
our  deci 
requirement 
dockets 

implem^itation 
conduct, 
of  speci 
As  statec , 
requirem  snts 
the  infor  nation 
be  availa  }le 

Howe\  er 
that,  proi  pectively 
access  to| 
conduct 
them.  As 


mid 


E.  Interp  -etation  of  "Operating 
Employe  ? 

In 
Hadson 
order  to 
compliafce 
operatin, 
Standarc 
requi 
Commi 
employe^ 
employ 


resdonse  to  questions  raised  by 
nd  other  companies  and  in 
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6  5 

Standi  rd  G.  18  CFR  161.3(g),  states 
that  "[tic  the  maximum  extent 
practicalle  a  (pipeline's)  operating 
employe  3S  and  the  operating  employees 
of  its  ma  rketing  affiliate  must  function 
ndepen  lently  of  each  other."  In 
addition  under  the  reporting 
requiren  ents  of  §  250.16(b),  "(a)n 
interstate  pipeline  must  file  •   *   • 
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1.455-bO. 

ine  Co.  et.  al.  55  FERC  1  61,260  at 
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(l)(n)ew  and  existing  tariff  provisions 
containing  *  *  *  (i)  [a]  complete  list  of 
operating  personnel  and  facilities 
shared  by  the  interstate  natural  gas 
pipeline  and  the  affiliated  marketing  or 
brokering  company." 

While  not  mandating  organizational 
separation.  Standard  G  ensures  against 
affiliate  preference  and  the 
discriminatory  dissemination  of 
information  by  requiring  a  pipeline  to 
provide,  to  the  maximum  extent 
practicable,  for  the  independent 
functioning  of  "operating  personnel"  of 
the  pipeline  and  its  marketing  affiliate. 
The  contemporaneous  disclosure 
mandate  of  Standard  F  requires  that  to 
the  extent  a  pipeline  provides  to  a 
marketing  affiliate  any  information 
related  to  transportation  of  natural  gas. 
it  must  provide  that  information 
contemporaneously  to  all  potential 
shippers,  affiliated  and  nonaffiliated,  on 
its  system.  Standard  G's  requirement 
that  operating  employees  are  to  function 
independently  to  the  maximum  extent 
practicable  will  help  ensure  that  the 
opportunity  to  share  such  information  is 
minimized.  If.  for  example,  a  pipeline 
and  its  marketing  affiliate  could  evade 
the  contemporaneous  disclosure 
requirement  simply  by  using  the  same 
person  to  arrange  transportation  on  the 
pipeline  and  market  gas  for  the  affiliate, 
the  rule  would  be  substantially 
undermined. 

Throughout  the  rulemaking 
proceeding,  however,  the  Commission 
has  held  that  complete  divestment, 
divorcement,  or  organizational 
separation  of  pipelines  and  their 
marketing  affiliates  is  not  necessary  to 
prevent  the  abuses  at  whicih  the 
marketing  affiliates  rule  is  aimed.  The 
independent  functioning  requirement 
does  not  require  a  pipeline  to  separate 
all  of  its  employees  from  those  of  a 
marketing  affiliate,  but  rather  only 
operating  employees.  This 
determination  is  consistent  with  the 
Commission's  finding  that  complete 
organizational  separation  is  unnecessary 
and  may  even  be  harmful  where 
divestment  chills  essential  day-to-day 
communications  between  the  pipeline 
and  its  affiliate. 

The  Commission  stated  in  Order  No. 
497-A  that  the  phrase  "  'operating 
employees'  can  include  officers, 
directors  and  managers  as  well  as  non- 
management  employees."-"  However, 
without  fiirther  clarification  of  that 
phrase,  pipelines  may  not  be  able  to 
identify'  properly  every  "operating 
employee,"  especially  those  shared  witn 
their  affiliate.  Since  different  pipelines 
are  faced  with  different  practical 


"Order  No.  497-A  at  31,598. 
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circrumstances.  a  person's  status  as  an 
"operating  employee"  will,  in  many 
situations,  depend  not  on  his  or  her 
occupation  or  title,  but  on  his  or  her 
actual  function  within  the  company. 

To  provide  further  guidance,  the 
Commission  interprets  "operating 
employee"  to  mean  an  individual  who 
has  day-to-day  duties  and 
responsibilities  for  planning,  directing, 
organizing,  or  carrying  out  gas-related 
operations,  including  gas  transportation, 
gas  sales  or  gas  marketing  activities. 
Examples  of  operating  employees 
include  any  member  of  the  board  of 
directors,  offic:ers,  managers, 
supervisors,  regulatory  and  technical 
personnel  with  duties  involving  day-to- 
day gas  purchasing,  marketing,  sales, 
transportation,  operations,  dispatching, 
storage,  or  related  activities.  Such 
operating  employees  may  be  expected  to 
receive  and  use  information  concerning 
such  functions  for  the  benefit  of  the 
specific  entity  for  which  they  work 
directly.  Under  normal  circumstances, 
employees,  including  highly-plac:ed 
operatives  such  as  members  of  the  board 
of  directors  or  officers  of  the 
corporations,  who  do  not  have  such 
duties  would  not  be  likely  to  receive  or 
use  transportation-related  information 
subject  to  Standard  F.  To  the  extent  a 
non-operating  person  obtains  such 
information  and  provides  it  to  the 
marketing  affiliate,  the  pipeline  would 
be  required  to  disclose  the  information 
contemporaneously  pursuant  to 
Standard  F. 

Employees  with  no  direct  operational 
responsibilities  and  whose  duties  are 
only  supportive  in  nature  need  not  be 
considered  operating  employees. 
Examples  of  non-operating  employees 
include  support  personnel  not  engaged 
in  the  day-to-daj^marketing.  sales, 
transportation  or  other  gas-related 
operations  of  the  affihated  cx>mpanies, 
clerical  and  secretarial  staff,  general 
office  building  maintenance  personnel, 
and  payroll  and  general  acxounting 
staff. 

F.  Extension  of  Reporting  Requirements 

Finally,  the  Commission  will  only 
extend  the  sunset  date  of  Order  No. 
497's  reporting  requirements  from 
December  31. 1993.  until  June  30, 1994, 
because  contemporaneously  with  this 
order  the  Commission  is  issuing  a  NOPR 
in  Docket  No.  RM94-6-000  which, 
among  other  things,  substantially 
revises  Order  No.  497's  reporting 
requirements.  The  Commission  believes 
that  extending  the  sunset  provision  to 
June  30. 1994.  will  allow  the 
Commission  enough  time  to  issue  a  final 
rule  setting  forth  the  new  reporting 
requirements  and  will  also  prevent  any 


gaps  in  the  reporting  requirements- 
which  would  ocoir  if  the  Commission 
simply  let  the  sunset  provision  lapse. 

V.  Information  Collection  Statement 

Office  of  Management  and  Budget 
(0MB)  regulations  require  approval  of 
certain  information  collec:tion 
requirements  imposed  by  agency 
rules. *5  The  subject  order  does  not 
establish  any  new  information 
collection  requirements  and  does  not 
reduce  the  reporting  requirements  under 
FERC-592,  Marketing  Affiliates  of 
Interstate  Pipelines,  as  revised  by 
Commission  Order  Nos.  497-D  and  636 
(0MB  Control  No.  1902-0157). 

The  information  required  under 
FERC-592  enables  the  Commission  to 
carry  out  its  legislative  mandate  under 
the  NGA  and  NGPA  and  will  help 
ensure  a  viable  capacity  release  market 
under  the  Commission's  Order  No.  636. 
Sperifically.  the  required  information 
allows  the  Commission  to  review/ 
monitor  pipeline  transportation,  sales, 
and  storage  transactions  with  its 
marketing  affiliates  to  deter  undue 
discrimination  and  to  take  appropriate 
action,  where  and  when  necessary.  The 
information  is  also  used  by  others  to 
indicate  whether  or  not  there  has  been 
discnimination  in  pipeline/affiliate/ 
nonaffiliate  transactions. 

The  Commission  is  notifying  0MB 
that  there  is  no  change  in  the  FERC-592 
reporting  requirements  as  a  result  of  the 
subject  order  and  requesting  that  OMB 
extend  its  approval  of  FERC-592 
through  June  30. 1994.  The  180-day 
extension  of  FERC-592  is  necessary  to 
allow  the  Commission  adequate  time  to 
prepare  a  final  rule  based  on  the  related 
NOPR.  issued  concurrently  with  this 
order,  in  Docket  No.  RM94-6-000 
(Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and 
Affiliate  Transactions). 

Interested  persons  may  obtain  further 
information  by  contacting  the  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street.  NE..  Washington. 
DC  20426  [Attention;  Michael  Miller. 
Information  Services  Division.  (202) 
208-1415).  Conmients  on  the  FERC-592 
reporting  requirements  may  also  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  [AttenUon:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission). 

VI.  Effective  Date 

Section  553(d)  of  the  Administrative 
Procedure  Act  (APA)  *«  generally 


«9SC7R  1320.14. 
«*SU.S.C.  SS3(d). 


requires  a  rule  to  be  effecrtive  not  less 
than  30  days  after  publication  in  the 
Federal  Register  unless  good  ceuse  is 
found  to  shorten  the  time  period.  The 
sunset  date  for  the  reporting 
requirements  will  expire  before  the 
APA's  30  day  publication  requirement 
has  been  fulfilled  thus  causing  a  gap  in 
the  reporting  requirements.  Therefore, 
in  order  to  prevent  a  gap  in  the  rule's 
reporting  requirements,  this  final  rule  is 
effecrtive  January  1, 1994. 

List  of  Subjects 

18  CFR  Part  161 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  250 

Natural  gas,  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
Lois  D.  CasheU, 
Secretary    . 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  161  and  250. 
chapter  I,  title  18  Code  of  Federal 
Regulations  as  set  forth  below. 

PART161— STANDARDS  OF  *^. 

CONDUCT  FOR  INTERSTATE 
PIPEUNES  WITH  MARKETING 
AFHUATES 

1.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  7l7-717w.  3301- 
3432:  42  U.S.C  7101-7352. 

2.  In  §  161.3,  paragraph  (f)  is  revised 
to  read  as  follows: 

f  1 61 .3    Standarcto  of  conduct 

•        •        •        •        • 

(f)  To  the  extent  it  provides  to  a 
marketing  affiliate  information  related 
to  transportation  of  natural  gas,  it  must 
provide  that  information 
contemporaneously  to  all  potential 
shippers,  affiliated  and  nonaffiliated,  on 
its  system. 


PART  250— FORMS 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7352. 

2.  In  §250.16.  paragraphs  (a)(3).  (c)(1). 
(c)(2)  and  (d)(1)  are  revised  to  read  as 
follows: 

S250.16    Fonnet  of  eompllanee  plan  for 

tranapoftation  aarvtcaa  and  afflllata 

transactiona. 
(a)  Who  must  comply.  •  •  • 
(3)  Maintain  all  information  required 

under  this  section  j-om  the  time  the 
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information  is  received  until  June  30, 
1994. 


(c)  What  to  maintain.  (1)  An  interstate 
pipeline  must  maintain  the  information 
in  paragraph  (b)(2)  of  this  section  for  all 
requests  for  transportation  services 
made  by  nonaffiliated  shippers  or  in 
which  a  nonafHliated  shipper  is 
involved  from  the  time  the  information 
is  received  until  June  30, 1994. 

(2)  The  information  required  to  be 
maintained  by  this  section  will  be 
available  from  September  12, 1988,  and 
should  be  maintained  consistent  with 
the  requirements  of  §  284.8(b)(4)(ii)  of 
the  Commission's  regulations. 
•        •        «        •        • 

(d)  When  to  file.  (1)  The  information 
in  paragraph  (b)(1)  of  this  section  and 
entries  in  the  log  specified  in  paragraph 
(b)(2)  of  this  section  relating  to 
transportation  requests  for  which 
transportation  has  commenced  30  days 
or  more  previously,  which  have  been 
denied,  or  which  have  been  pending  for 
more  than  six  months,  must  be  filed 
initially  with  the  Commission  by 
September  19, 1988,  and  thereafter  as 
required  by  paragraphs  (d)(2)  and  (d)(4) 
until  the  earlier  of:  90  days  aiter  the 
Commission  has  determined  that  the 
pipeline  is  in  full  compliance  with  the 
requirements  of  Order  No.  636;  or  June 
30. 1994.  This  requirement  applies  to 
transportation  sendee  that  commenced 
or  transportation  requests  that  were 
denied  after  Jiily  14. 1988,  or  that  were 
pending  for  six  months  or  more  on  July 
14. 1988. 


[FR  Doc.  94-32  Piled  1-3-94;  8:45  a.m.J 
BiujNO  COOK  •nr-m-r 


DEPARTMENT  OF  COMMERCE 

Patent  and  Tradamark  Offlca 

37  CFR  Part  2 

[Docket  No.  930508-3327] 

RIN  0651-AA61 

Revision  of  Trademark  Fees 

AGENCY:  Patent  and  Trademark  OfBce, 

Commerce. 

ACnON:  Final  rule. 

summary:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules  of 
practice  in  trademark  cases.  The  PTO  is 
announcing  that  the  fee  for  filing  a 
trademark  application  is  $245,  in 
accordance  with  the  applicable 
provisions  of  the  Patent  and  Trademark 
Office  Authorization  Act  of  1993.  No 
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other  f(  es  will  be  affected  by  this 
rulemaking. 

EFFlCTtVE  DATE:  December  3, 1993. 
FOR  FUftTHER  INFORMATION  CONTACT: 
Robert  tCopson  by  telephone  at  (703) 
305-85^0  or  by  mail  marked  to  his 
attentiofi  and  addressed  to  the 
Commissioner  of  Patents  and 
Tradem  arks.  Washington.  DC  20231. 
SUPPLEI  lENTARY  INFORMATION:  This  rule 
change  adjusts  the  fee  for  filing  a 
trademi  xk  application  in  accordance 
with  thi  (  provisions  of  Public  Law  103- 
179.  The  trademark  fee  increase  is 
requirecl  to  address  long-term  funding 
needs  o^  the  trademark  functions  of  the 
PTO  wlkich  cannot  be  satisfied  with  the 
current  fee  structure. 

Statutory  Provisions 

Sectian  31  of  the  Trademark  (Lanham) 
Act  of  1946,  as  amended  (IS  U.S.C. 
1113),  authorizes  the  Commissioner  to 
establis|i  fees  for  the  filing  and 
proces^ng  of  an  application  for  the 
registration  of  a  trademark  or  other 
mark,  apd  for  all  other  services  and 
materials  furnished  by  the  PTO  relating 
to  tradeparks  and  other  marks. 
Publit  Law  103-179  established  the 
ling  a  trademark  application  at 
class.  Public  Law  103-179  took 
December  3. 1993. 


fee  for 
$245 
effect  01 


Level  Determinations 


\ 


The  oxisting  fee  schedule,  along  with 
the  adjustment  to  the  trademark 
application  fee,  will  recover 
$518,692,000  in  fiscal  year  1994.  of 
which  i4330,000  is  attributat>le  to  the 
increase  in  the  trademaric  application 
fee.  The  enacted  1994  budget  is 
$504,021,000.  An  additional 
$14,671,000  of  patent  statutory  fees  will 
be  colldcted  in  1994  and  will  be 
deposit  k1  to  the  Fee  S\m:harge  Fund. 

Paten  t  statutory  fees  are  subject  to  the 
provisii  ins  of  the  Omnibus  Budget 
Reconc  liation  Act  of  1990.  as  amended 
by  Pub:  ic  Law  102-204.  Of  the  total 
amotini  of  income  expected  to  be 
collectc  d  in  1994  under  35  U.S.C  41  (a) 
and  (b),  $103,000j000  must  be  deposited 
to  the  F^  Surcharge  Fund  for  deficit 
reduction  purposes  in  lieu  of  seeking 
general  {taxpayer  funds  fiom  the  U.S. 
Treasu^.  The  $103,000,000  is  deposited 
in  a  special  account  in  the  U.S. 
Treasury,  reserved  exclusively  for  use 
by  the  PTO,  and  is  made  available  to  the 
PTO  through  the  appropriation  process. 
For  19<  1,  the  Congress  appropriated 
$88,32^.000  fi-om  the  Fee  Surcharge 
Fund. 

Genera  Procedures 


Then 
days. 


b(gi 


will  be  a  grace  period  of  60 
inning  IDecember  3, 1993,  and 


ending  January  31,  1994.  During  the 
grace  period,  any  party  who  submits  a 
trademark  application,  which  is 
otherwise  sufficient,  with  a  fee  of  at 
least  $210.  but  less  than  $245,  will  be 
notified  of  the  fee  deficiency  and 
permitted  to  supplement  it  within  a  30- 
day  period  set  by  the  notice  of  the 
insufficient  fee.  If  the  applicant  submits 
the  amount  by  which  the  f^  is  deficient 
within  the  30-day  period,  the 
application  will  retain  its  original  filing 
date.  If  the  amount  by  which  the  fee  is 
deficient  is  not  submitted  within  30 
days,  the  application  papers  and  fee  will 
be  returned  to  the  applicant.  Any 
trademark  application  submitted  after 
January  31, 1994  with  a  deficient  fee 
payment  will  be  returned  to  the 
applicant. 

Discussion  of  Specific  Rules 

37  CFR  2.6  Trademark  fees 

Section  2.6,  subparagraph  (a](l),  is 
revised  to  adjust  the  fee  authorized  by 
the  Trademark  (Lanham)  Act  of  1946  in 
accordance  with  the  provisions  of 
Public  Law  103-179. 

Other  Considerations 

This  rule  change  is  in  conformity  with 
the  requirements  of  Executive  Order 
12612,  and  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501.  et  seq. 
There  are  no  information  collection 
requirements  relating  to  patent  and 
trademark  fee  rules. 

This  regulation  was  reviewed  by  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

The  PTO  has  determined  that  this  rule 
change  has  no  Federalism  implications 
affecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12612. 

Notice  and  opportunity  for  comment 
are  unnecessary  under  5  U.S.C. 
553(6)(b)  because  this  rule  change 
merely  restates  a  Congressional ly- 
mandated  fee  change.  Because  notice  of 
proposed  rulemaking  is  not  required  for 
this  rule,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  does  not  apply. 

The  PTO  published  a  notice  of 
proposed  rulemaking  on  July  21, 1993, 
(58  FR  39102)  to  increase  the  trademark 
fee  to  $245  based  on  pending  legislation 
that  would  have  given  PTO  the 
authority  to  raise  trademark  fees  in 
excess  of  the  Consumer  Price  Index.  The 
legislation  as  passed  (Pub.  L.  103-179) 
simply  increased  the  trademark 
application  filing  fee  to  $245  effective 
the  date  of  enactment. 
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List  of  Subjects  in  37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts,  Lawyers. 
Trademarks. 

For  the  reasons  set  forth  in  the 
preamble,  the  PTO  is  amending  title  37 
of  the  Code  of  Federal  Regulations, 
Chapter  I,  as  set  forth  below. 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  II.S.Q  6. 
unless  otherwise  noted. 

2.  Section  2.6  is  amended  by  revising 
paragraph  (aKl)  to  read  as  follows: 

§  2.9       Trademark  fees. 

*        •         *         •         * 

(a)  Trademark  process  fees. 
(1)  For  filing  an  application,  per  class: 
$245.00. 


Dated:  December  23, 1993. 
Bruce  A.  l-**""^", 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trodewarks. 
|FK  Doc.  94-1021  Filed  1-3-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[DoclMt  No.  921230-3020;  I.D  122793q 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  commercial 

quota  transfer  and  commercial  quota 

availability. 

SUMMARY:  NMFS  issues  this  notification 
to  announce  that  10,000  pounds  (4,536 
kg)  of  summer  flounder  commercial 
quota  available  to  the  State  of  North 
Carolina  has  been  transferred  to  the 
State  of  Rhode  Island.  This  transfer 
adjusts  the  commercial  quota  for  the 
State  of  North  Carolina  to  3,121,750 
pounds  (1,416,016  kg)  and  adjusts  the 
Rhode  Island  quota  to  1.946351  pounds 
(883,086  kg).  As  a  resuh  of  this  transfer, 
NMFS  announces  that  vessels  issued  a 
Federal  fisheries  permit  for  the  summer 
flounder  fishery  may  resume  landing 
summer  flounder  in  the  State  of  Rhode 
Island  until  further  notice. 
EFFECTIVE  DATES:  December  28, 1993 
through  December  31, 1993. 
FOR  FURTHER  MFORIMTION  CONTACT: 


Hannah  Goodale,  Fishery  Policy 
Analyst.  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP)  are  found  at  50 
CFR  part  625  (December  4, 1992,  57  FR 
57358).  The  regulations  require  an 
annual  specification  of  a  commercial 
quota  that  is  apportioned  among  the 
coastal  states  from  North  Carolina 
through  Maine.  The  process  to  set  the 
annual  commercial  quota  and  the 
percent  allocated  to  each  state  are 
described  in  §625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1993  calendar  year  is 
set  equal  to  12.35  million  pounds  (5.6 
million  kg)  (January  22, 1993,  58  FR 
5658).  The  percent  allocated  to  each 
state  was  adjusted  by  Amendment  4  to 
the  FMP  (September  24,  1993,  58  FR 
49937)  with  15.68298  percent  or 
1.936.851  pounds  (878,550  kg)  allocated 
to  Rhode  Island,  and  27.44584  percent, 
or  3.389,565  pounds  (1,537,497  kg) 
allocated  to  North  Carolina. 

An  emergency  interim  rule  published 
August  26,  1993,  (58  FR  45075),  and 
extended  on  November  29, 1993  (58  FR 
62556),  allows  two  or  more  states,  under 
mutual  agreement  and  with  the 
concurrence  of  the  Director,  Northeast 
Region,  NMFS,  (Regional  Director),  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Regional 
Director  is  required  to  consider  the 
criteria  set  forth  in  §625.20  in  the 
evaluation  of  requests  for  quota  transfers 
or  combinations. 

The  1993  coestwide  commercial  quota 
apportioned  to  North  Carolina  effective 
on  January  1. 1993  (58  FR  5658;  January 
22,  1993),  in  the  amount  of  3.435.214 
pounds  (1.56  ijiilfion  kg)  was  revised  by 
Amendment  4  to  the  FMP  effective 
October  25, 1993  (58  FR  49937), 
reducing  the  amount  by  45,649  pounds 
(20.706  kg)  totalling  3.389.565  pounds 
(1.54  million  kg).  North  Carolina  made 
three  transfers  during  1993  totalling 
257,815  pounds  (116,942  kg)  of  summer 
flounder,  reducing  the  amount  to 
3.131.750  pounds  (1.42  million  kg).  Two 
transfers  were  made  to  Virginia  for 
125,000  pounds  (56,899  kg)  each;  one 
was  effective  on  November  3,  1993  (58 
FR  59196;  November  8. 1993),  and  the 
other  was  effective  on  November  19, 
1993  (58  FR  62050).  The  third  transfer 
was  made  to  New  Jersey  in  the  amount 
of  7,815  pounds  (3,545  kg)  and  was 
effective  on  November  18, 1993  (58  FR 
61844;  November  23, 1993). 

Further,  the  Regional  Director  is 
required  to  publish  a  notification  in  the 
Federal  Renter  advising.a  state,  and 
notifying  Federal  vessel  and  dealer 


permit  holders  that,  effective  upon  a 
specific  date,  a  portion  of  a  state's 
commercial  qucMa  has  been  transferred 
to,  or  combined  with,  the  commercial 
quota  of  another  state. 

North  Carofina  and  Rhode  Island  have 
agreed  to  transfer  10.000  pounds  (4,536 
kg)  of  North  Carolina's  commercial 
quota  to  Rhode  island.  The  Regional 
Director  has  determined  that  the  criteria 
set  forth  in  §625.20  have  been  met,  and 
publishes  this  notification  of  quota 
transfer.  The  revised  quotas  for  the 
calendar  year  1993  are:  North 
Carolina — 3,121,750  pounds  (1,416,016 
kg);  Rhode  Island— 1,946.851  pounds 
(883.086  kg). 

As  a  Jesuit  of  this  quota  transfer,  the 
previous  notice  of  dosure  effective 
December  22, 1993,  is  rescinded  and 
vessels  may  again  land  summer 
flounder  in  Rhode  Island  until  the 
available  1993  quota  is  harvested. 

Classification 

This  action  is  required  by  50  CFR  part 
625. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
tecordkeeping  requirements. 

Autboriljr:  16  U.SjC.  1801  et  seq. 

Dated:  December  28. 1993. 
David  S.  Crestin. 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  93-32091  Filed  12-28-93;  4:41  pm) 
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50  CFR  Part  642 

(Docket  Na  930791-3191;  4.0.  UP30] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Trip  limit  reduction. 

summary:  NMFS  reduces  the 
commercial  trip  limit  in  the  Florida 
west  coast  zone  to  50  king  mackerel  per 
day  in  or  &x)m  the  exclusive  economic 
zone  (E£Z).  This  trip  limit  reduction  is 
necessary  to  protect  the  overfished  Gulf 
king  mackerel  resource. 

EFFECTIVE  DATES:  The  50-fish 
commercial  trip  limit  is  effective  12:01 
p.m.,  local  time,  December  29, 1993, 
and  remains  in  effect  through  June  30. 
1994,  unless  the  commerr.ia!  fishery  for 
king  mackerel  in  the  Florida  west  toasi 
zone  is  closed  before  June  30  by 
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publication  of  a  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMA-nON  CONTACT: 
Mark  F.  Godcharles.  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  Hsh 
(king  mackerel,  Spanish  mackerel,  cero. 
cobia.  little  tunny,  dolphin,  and.  in  the 
Gulf  of  Mexico  only,  blueflsh)  is 
managed  under  the  Fishery 
Management  Flan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  642,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

Catch  limits  recommended  by  the 
Councils  and  implemented  by  NMFS  for 
the  Gulf  of  Mexico  migratory  group  of 
king  mackerel  for  the  current  Hshing 
year  (July  1. 1993,  through  June  30, 
1994,  58  FR  58509.  November  2, 1993) 
set  the  commercial  quota  of  king 
mackerel  in  the  Florida  west  coast  zone 
at  865.000  pounds  (392,361  kg).  In 
accordance  with  50  CFR  642.31(a)(2), 
from  the  date  that  75  percent  of  the 
zone's  commercial  quota  has  been 
harvested  until  a  closure  of  the  Florida 
west  coast  zone  has  been  effected,  king 
mackerel  in  or  from  the  EEZ  may  be 
possessed  aboard  or  landed  from  a 
permitted  vessel  in  amounts  not 
exceeding  50  per  day.  Such  SO-fish  trip 
limit  remains  in  effect  through  June  30. 
1994.  the  end  of  the  fishing  year,  unless 
100  percent  of  the  comfnercial  quota  is 
reached  before  June  30.  in  which  case 
the  commercial  fishery  for  king 
mackerel  in  the  Florida  west  coast  zone 
is  closed  by  publication  of  a  notice  in 
the  Federal  Register. 

NMFS  has  determined  that  75  percent 
of  the  commercial  quota  for  Gulf  group 
king  mackerel  from  the  Florida  west 
coast  zone  was  reached  on  December  28. 
1993.  Accordingly,  a  50-nsh  trip  limit 
applies  to  king  mackerel  in  or  from  the 
EEZ  in  the  Florida  west  coast  zone 
effective  12:01  p.m.,  local  time, 
December  29,  1993. 

The  Florida  west  coast  zone  extends 
from  the  Alabama/Florida  boundary 
(87'"31'06"W.  longitude)  to:  (1)  the 
Dade/Monroe  County,  Florida  boundary 
(25"'20.4'N.  latitude)  from  November  1 
through  March  31;  and  (2)  the  Monroe/ 
Collier  County,  Florida  boundary 
(25"'48'N.  latitude)  from  April  1  through 
October  31. 

Classification 

This  action  is  required  by  50  CFR 
642.31(a)(2)  and  (b). 
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Authorl  y:  16  U.S.C.  1801  et  seq. 
List  of  Su  bjects  in  50  CFR  Part  642 

Fisherijs.  Fishing,  Reporting  and 
recordkei  ping  requirements. 

Dated:  C  ecember  29, 1993. 
David  S.  (>estin. 

Acting  Dirtctor.  Office  of  Fisheries 
Conservati  on  and  Management,  National 
Marine  Fis  Series  Service. 
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Pacific  C  >ast  Groundfish  Fishery 

I  lational  Marine  Fisheries 
{I  IMFS).  National  Oceanic  and 
iric  Administration  (NOAA), 


AGENCY 

Service 

Atmosph 

Commerc ; 

ACTION:  F  nal  rule;  suspension  of 

effectiveness 


SUMMARY:  On  November  16,  1992. 
NMFS  pr  imulgated  regulations, 
effective  ]  anuary  1. 1993.  establishing  a 
licen^e-lii  nitation-limited-entry  system 
for  the  Pa  zific  Coast  commercial 
groundfis  i  fishery.  The  regulations, 
among  otl  ler  things,  require  that  an 
owner  of  i  vessel  wishing  to  participate 
in  the  lim  iled-entry  fishery  have  a 
Federally  issued  limited-entry  permit 
endorsed  tvith  an  appropriate  vessel 
size  endoi  sement.  In  view  of  a  delay  in 
issuing  ce  rtain  other  regulations 
necessary  to  fully  implement  this 
system,  th  is  action  suspends  until  April 
1, 1994,  tlie  effectiveness  of  the  vessel 
size  endo:  sement  requirement,  which 
limits  var  ances  in  vessel  length  from 
the  length  specified  in  a  permit.  The 
intent  of  t  lis  action  is  to  allow  vessel 
owners  to  participate  in  the  limited- 
entry  fish  sry  who  would  otherwi.se  be 
barred  fro  ti  the  fishery  by  the  size 
endorsem  ;nt  requirement. 
EFFECTIVE  DATE:  Effective  December  29, 
1993,  the  jffectiveness  of  50  CFR 
633.33(f)(  :)  is  suspended  until  April  1, 
1994. 

FOR  FURTffcR  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140. 
SUPPLEMEI ITARY  INFORMATION:  On 
Novembei  16.  1992.  NMFS  promulgated 
regulations  codified  at  50  CFR  663.30- 
663.43.  and  effective  January  1,  1993. 
establishii  ig  a  license-limitation-limited- 
entry  systi  im  for  the  Pacific  Coast 
commerciil  groundfish  fishery.  The 
regulation*,  among  other  things,  require 
that  an  om  ner  of  a  vessel  wishing  to 
participat(  in  the  limited-entry  fishery, 
have  a  Fe<  erally  issued  limited-entry 
permit  endorsed  with  an  appropriate 
vessel  siz«  endorsement. 


In  general,  each  limited-entry  permit 
is  endorsed  with  the  overall  length  of 
the  vessel  with  which  it  initially 
qualified  for  a  permit.  Under  50  CFR 
663.33lf)(2).  a  limited-entry  permit 
endorsed  for  gear  other  than  trawl  gear 
may  be  registered  for  use  with  a  vessel 
up  to  5  feet  (1.52  m)  longer  than,  the 
same  length  as.  or  any  length  shorter 
than,  the  size  endorsed  on  the  existing 
permit.  A  limited-entry  permit  endorsed 
for  trawl  gear  may  be  registered  for  use 
with  a  vessel  between  5  feet  (1.52  m) 
shorter,  and  5  feet  (1.52  m)  longer,  than 
the  size  endorsed  on  the  existing  permi'.. 

Where  the  owner  would  like  to  use  a 
limited  entry  permit  with  a  ves,seI-of  a 
length  that  exceeds  the  variance, 
§  663.33(g)  allows  the  owner  to  combine 
two  or  more  limited-entry  permits  fron< 
smaller  vessels,  in  order  to  "step-up"  t  > 
a  permit  for  the  larger  vessel.  However, 
before  any  permits  may  be  combined, 
§  663.33(g)  also  requires  the  Director, 
Northwest  Region,  NMFS  (Regional 
Director),  with  the  professional  advice 
of  marine  architects  and  other  qualified 
individuals,  and  after  consultation  will; 
the  Pacific  Fishery  Management  Council 
(Council),  to  develop  and  implement, 
through  amendment  of  the  regulations, 
a  standardized  measure  of  harvest 
capacity  for  the  purpose  of  determining 
the  appropriate  endorsed  lengths  for 
limited-entry  permits  created  by 
combining  two  or  more  permits  with 
smaller  size  endorsements.  ° 

While  the  Regional  Director  has 
completed  the  process  of  consultation 
with  the  appropriate  persons  and  the 
Council,  and  has  developed  regulations 
to  implement  the  required  standardized 
measure  of  harvest  capacity  and 
associated  rules  for  combining  permits, 
the  regulations  have  not  yet  been 
proposed.  However,  this  proposal  will 
soon  be  published  in  the  Federal 
Register  for  public  comment,  and  a  final 
rule  is  expected  to  be  published  and  to 
be  effective  by  April  1.  1994. 

In  anticipation  of  issuance  by  January 
1, 1994,  of  the  regulations  governing  the 
combining  of  permits,  some  vessel 
owners  have  acquired  larger  vessels  and 
additional  limited-entry  permits.  NMFS 
estimateajhat  by  January  1,  1994,  30  or 
more  vessel  owners  will  have  limited 
entry  permits  endorsed  with  the  size  of 
a  qualifying  vessel  that  has  been 
replaced  by  a  vessel  more  than  5  feel 
(1.52m)  longer  than  the  qualifying 
vessel.  Under  §  663.33(0(2).  none  of 
these  vessel  owners  could  participate  in 
the  fishery  until  he/she  obtains  a  single 
permit  endorsed  with  the  size  of  the 
larger  vessel. 

In  order  to  allow  limited-entry  permit 
holders  in  the  situation  just  described  to 
participate  in  the  limited-entry  fishery 
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until  the  date  by  which  the  Regional 
Director  is  expected  to  have  issued  the 
necessary  final  rule,  NMFS  is 
suspending,  until  April  1.  1994.  the 
effectiveness  of  663.33(f)(2) — the 

f)rovision  of  the  regulations  imposing 
imitations  of  endorsed  length  on  the 
use  of  limited-entry  permits. 

Failure  to  take  this  action  would 
result  in  limited-entry  permit  owners 
who  have  already  obtained,  or  are  in  the 
process  of  obtaining,  additional  limited 
entry  permits  for  combination  into  a 
larger  permit  being  unable  to  participate 
in  the  limited-entry  fishery  until  the 
Regional  Director  issues  the  necessary 
final  rule.  The  limited-entry  program  is 
not  intended  to  prevent  permit  owners 
from  participating  in  a  fishery  for  which 
they  have  obtained  the  appropriate 
limited-entry  permits. 

NMFS  does  not  expect  this 
suspension  will  result  in  much,  if  any. 


additional  harvest  capacity  entering  the 
limited-entry  fishery  during  the  time  of 
the  suspension.  The  harvest  of  all  major 
species  taken  in  th'e  limited-entry 
fishery  during  the  first  3  months  of  the 
calendar  year  is  controlled  with 
restrictive  trip  limits  that  serve  as  a 
disincentive  to  any  permit  holders 
bringing  new.  large-capacity  fishing 
vessels  into  the  fishery. 

Classification 

This  final  rule  is  issued  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  16  U.S.C.  1801  et  seq. 
Because  this  rule  must  be  in  effect  at  the 
time  limited-entry  permits  are  required 
for  participation  in  the  limited-entry 
fishery  (January  1. 1994)  in  order  to 
allow  vessel  owners  who  intend  to 
combine  permits  to  participate  in  the 
limited-entry  fishery  pending 
establishment  of  a  system  to  combine 


permits,  it  is  unnecessary  and  not  in  the 
public  interest  to  provide  prior  public 
comment  under  5  U.S.C.  553{b)(B). 
Also,  because  this  rule  temporarily 
relieves  a  restriction,  it  is  being  made 
effective  immediately  without  a  30-day 
delay  in  effectiveness  under  5  U.S.C. 
553(d)(1). 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  29, 1993. 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble,  the  effectiveness  of  50  CFR 
663.33  (0(2)  is  suspended  until  April  1. 
1994. 

IFR  Doc.  93-32102  Filed  12-29-93;  3:44  pmj 
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Proposed  Rules 


Tbis  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partcipata  in  the 
rule  making  poor  to  the  adopton  of  the  frnaf 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agriculturaf  Markeffng  Service 

7  CFR  Parts  1030. 1065. 106S.  1076, 
and  1079 

(Docket  No».  AO-d61-A31,  etc.;  DA-92-27] 

Mitk  In  the  Chicago  Regional  and  Other 
Marketing  Areas;  Notice  of  Hearing  on 
Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  Orders 

agency:  Agricultural  Marketing  Service. 
USD  A. 

ACTION:  Notice  of  public  hearing  on 
proposed  rulemaking. 


7 
CFR 
Part 

Marketing  Area 

AOhk>s. 

1030 
1065 

1068 
1076 
1079 

Chicago  Regional  

Net)faska-W6stem 
Iowa. 

Upper  Midwest    

Eastern  South  Dakota 
Iowa  

AO-361-A31 
AO-86-A50 

AO-17&-A48 
AO-260-A32 
AO-29S-A44 

SUMMARY:  This  hearing  is  being  held  to 
consider  proposals  to  amend  five 
Federal  milk  marketing  orders.  The 
proposals  would  establish  a  multiple 
component  pricing  plan  for  pricing 
producer  milk  under  the  orders. 
Producer  milk  utilized  in  Class  II  and 
Class  III  would  be  priced  to  handlers  on 
the  basis  of  three  components.  The 
components  priced  would  be  butterfat. 
protein  and  solids-not-fat  other  than 
protein.  Under  some  of  the  proposals, 
producer  prices  or  protein  prices  would 
be  adjusted  for  quality  attributes  of 
milk,  such  as  somatic  cell  content.  The 
hearing  was  requested  by  a  dairy  trade 
association  and  several  cooperative 
associations  that  represent  a  substantial 
number  of  dairy  farmers  vvho  supply 
these  markets.  A  number  of  other  dairy 
cooperative  associations  and  dairy 
organizations  submitted  proposals  to  be 
considered  at  the  hearing.  The 
proponents  maintain  that  the  proposed 
payment  plans  would  give  producers  a 
direct  economic  incentive  to  produce 
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the  com  }onents  valued  by  the 
market|:  lace. 

DATES: '  "he  hearing  will  convene  at  9 
a.m.  loc  il  time  on  January  25, 1994. 
AOORESJ  ES:  The  hearing  will  be  held  at 
the  Shei  aton  Inn  Airport.  2500  E.  79th 
Street.  E  loomington.  Minnesota  55425. 
telephoi  le  (612)  854-1771. 
FOR  FUR  rXER  INFORMATION  CONTACT: 
Constanpe  M.  Brenner,  Marketing 
Sf>ecialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch.  Room  2971, 
South  B  Jilding.  P.  O.  Box  96456. 
Washin;  ton.  DC  20090-6456.  (202)  720- 
7183. 

SUPPLER/  ENTARY  INFORMATION:  This 
adminis  rafive  action  is  governed  by  the 
provisic  ns  of  Sections  556  and  557  of 
title  5  o  the  United  States  Code  and 
therefor  i.  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Notic«  is  hereby  given  of  a  public 
hearing  o  be  held  at  the  Sheraton  Inn 
Airport.  2500  E.  79th  Street. 
Bloomir  gton.  Minnesota  55425 
(telepha  le  612/854-1771),  beginning  at 
9  a.m.  01 1  January  25, 1994.  with  respect 
to  propc  sed  amendments  to  the 
tentativf  marketing  agreements  and  to 
the  orders  regulating  the  handling  of 
milk  in  I  he  aforesaid  marketing  areas. 

The  h  faring  is  called  pursuant  to  the 
provisiois  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  6  )l-674).  and  the  applicable 
rules  of  )ractice  and  procedure 
governii  g  the  formulation  of  marketing 
agreeme  its  and  marketing  orders  (7  CFR 
part  900  . 

The  pi  irpose  of  the  hearing  is  to 
receive « vidence  with  respect  to  the 
econom  c  and  marketing  conditions 
which  n  late  to  the  proposed 
amendrr  ents.  hereinafter  set  forth,  and 
any  appi  opriate  modifications  thereof, 
to  the  te  itative  marketing  agreements 
and  to  tl  e  orders. 

Actiot  s  under  the  Federal  milk  order 
program  >  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seek  5  to  ensure  that,  within  the 
statutor}  authority  of  a  program,  the 
regulatoiy  and  information 
requiren  ents  are  tailored  to  the  size  and 
nature  o  small  businesses.  For  the 
purpose  of  the  Act.  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  re\  enue  of  less  than  $500,000.  and 
a  dairy  produtts  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employeps.  Most  parties  subject  to  a 
milk  ordjar  are  considered  as  a  small 


business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  the.se  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  business. 

The  amendments  to  the  mies 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confluit  with 
these  rules. 

The  Act  provides  that  admimslrativfc 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  m  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  courts  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  its 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  6  . 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Parts  1030. 
1065. 1068, 1076, and  1079 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1030,  1065, 1068,  1076. and  1079 
continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31  as 
amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 


Proposed  by  National  All-Jersey.  Inc.. 
and  supported  by  a  number  of 
cooperative  associations  and  other  dairy 
organizations- 

Proposal  No.  J 

For  the  Chicago  Regional.  Upper 
Midwest  and  Iowa  Federal  milk  orders 
(Orders  30.  68  and  79).  establish  a 
multiple  component  pricing  plan  for 
producer  milk  by  revising  each  of  the 
orders  to  incorporate  the  pricing  plan 
included  in  detail  in  this  notice  for  part 
1030,  to  include  the  following 
provisions: 

Change  the  introductory  text  and  add 
paragraphs  (e)  and  (0  to  §  1030.20,  as 
follows: 

§1030.20    Product  prices.  • 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  §  1030.51(b) 
and  the  component  prices  defined  in 
§1030.50  as  follows: 
•        *         *         *         • 

(e)  Monthly  Cheddar  Cheese  Price. 
The  Monthly  Cheddar  Cheese  Price 
means  the  National  Cheese  Exchange 
(Green  Bay)  monthly  average  price  for 
40  pound  blocks  of  cheddar  cheese  as 
calculated  and  reported  each  month  by 
the  Dairy  Division,  Agricultural 
Marketing  Service  in  Dairy  Market 
News. 

(0  Whey  Protein  Concentrate  Price. 
The  Whey  Protein  Concentrate  Price 
means  the  monthly  average  whey 
protein  concentrate  price  (central  and 
western  (f.o.b.)  edible  34  percent 
protein)  calculated  and  reported  each 
month  by  the  Dairy  Division, 
Agricultural  Marketing  Service  in  Dairy 
Market  News. 

Revise  §  1030.30  to  read  as  follows: 


§1030.30 
utilization. 


Reports  of  receipts  and 


On  or  before  the  lOlh  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market 
administrator  as  follows: 

(a)  Each  handler  described  in 
§  1030.9(a).  (b)  and  (c)  shall  report  for 
each  plant  of  the  handler  (except  if  a 
handler  requests  and  is  approved  by  the 
market  administrator,  a  handler  may  file 
a  consolidated  report  for  supply  plants 
and/or  a  consolidated  report  for 
distributing  plants)  the  following 
information: 

(1)  Product  pounds,  pounds  of 
butterfat,  poui  ils  of  protein  and  pounds 
of  solids-not-fat  other  than  protein 
contained  in: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler,  and 


(ii)  Receipts  of  milk  from  handlers 
described  in  §  1030.9(c). 

(2)  Product  pounds  of  butterfat 
contained  in: 

(i)  Receipts  of  fluid  milk  products  not 
included  in  (a)(1)  above  and  bulk  fluid 
cream  products  from  any  source; 

(ii)  Receipts  of  other  source  milk; 

(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1030.40(b)(1); 

(iv)  The  utilization  or  disposition  of 
all  milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  Such  report  shall 
show  also  the  quantity  of  any 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area. 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

Revise  §  1030.31  to  read  as  follows: 

§  1 030.31    Payroll  raports. 

(a)  On  or  before  the  25th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1030.9(a).  (b).  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer: 

(1)  Name  and  address; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  pounds  of  butterfat  contained 
in  such  milk; 

(4)  The  pounds  of  protein  contained 
in  such  milk; 

(5)  The  pounds  of  soUds-not-fat  other 
than  protein  (Other  Solids)  contained  in 
such  milk; 

(6)  The  price  per  pound  of  butterfat. 
protein  and  Other  Solids,  the  gross 
amount  due,  the  amount  and  nature  of 
any  deductions,  and  the  net  amount 
paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 

§  1030.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 


Class  and  Component  Prices 

In  §  1030.50,  change  the  introductory 
sentence  and  add  four  component  prices 
following  the  existing  three  paragraphs 
for  Class  prices  as  follows: 

§  1030.50    Class  prices  and  component 
prices. 

The  Class  prices  for  the  month  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  subject  to  the 
provisions  of  §  1030.52,  and  the 
component  prices  for  the  month  shall  be 
as  follows: 
•        *        *         »        ■ 

(d)  Skim  Milk  Price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  one-hundredth  cent  shall  be 
the  Class  III  price  less  an  amount 
computed  by  multiplying  the  butterfat 
differential  computed  pursuant  to 
§1030.74  by  35. 

(e)  Butterfat  Price.  The  butterfat  price 
per  pound  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  sum  of  (1) 
the  skim  milk  price  per  hundredweight 
for  the  month  computed  pursuant  to 
paragraph  (d)  of  this  section,  divided  by 
100  and  (2)  the  butterfat  differential  for 
the  month,  computed  pursuant  to 

§  1030.74  multiplied  by  10. 

(f)  Protein  Price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
monthly  cheddar  cheese  price  pursuant 
to  §  1030.20(e)  plus  .735  times  the  whey 
protein  concentrate  price  pursuant  to 

§  1030.20(f)  and  subject  to  (g)  of  this 
section. 

(g)  Other  Solids  Price.  The  other 
solids  price  per  pound,  rounded  to  the 
nearest  one-hundredth  cent,  shall  be  the 
basic  formula  price  pursuant  to 

§  1030.52(a)  less  the  sum  of  (1)  3.5  times 
the  butterfat  price  pursuant  to 
§  1030.50(e)  and  (2)  the  average  protein 
content  of  the  milk  on  which  the  basic 
formula  price  is  based  for  the  previous 
month  as  reported  by  the  Department 
and  adjusted  for  the  current  month  by 
the  Dairy  Division  times  the  protein 
price  pursuant  to  §  1030.50(0,  and 
dividing  the  resulting  price  by  the 
difference  between  (i)  the  average 
solids-not-fat  content  of  the  milk  on 
which  the  basic  formula  price  is  based 
for  the  previous  month  as  reported  by 
the  Department,  and  adjusted  for  the 
current  month  by  the  Dairy  Division  and 
(ii)  the  average  protein  content  of  the 
milk  on  which  the  basic  formula  price 
is  based  for  the  previous  month  as 
reported  by  the  E)epartment  and 
adjusted  for  the  current  month  by  the 
Dairy  Division.  If  the  resulting  price  is 
less  than  zero,  then  the  protein  value 
shall  be  adjusted  so  that  the  other  solids 
price  equals  zero. 


(h)  Class  1  Differential  Price  The  Class 
I  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  I  and  Class  III  prices  (this  price 
may  be  negative). 

(i)  Class  II  Differential  Price  The 
Class  II  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  II  and  III  prices  (this  price  may  be 
negative). 

Revise  §  1030.51  to  read  as  follows; 

§  1030.S1    Basic  formula  prices. 

(a)  Basic  Formula  Price. 

Include  all  material  now  contained  in 
§  1030.51  without  change. 

(b)  Basic  Class  II  Formula  Price, 
include  all  material  now  contained  in 

§  1030.51a  without  change. 
Revise  §  1030.53  to  reaci  as  follows: 

§  1 030.53    Announcement  of  class  and 
component  prices. 

(a)  On  or  before  the  5th  of  the  month, 
the  market  administrator  shall  announce 
the  following  prices  and  any  other 
prices  deemed  appropriate: 

(1)  The  Class  I  price  for  the  following 
month; 

(Z)  The  Class  III  price  for  the 
preceding  month; 

(3)  The  skim  milk  price  for  the 
preceding  month; 

(4)  The  butterfat  price  for  the 
preceding  month; 

(5)  The  protein  price  for  the  preceding 
month, 

(6)  The  other  solids  price  for  the 
preceding  month. 

(7)  The  butterfat  differential  for  the 
preceding  month. 

(b)  On  or  before  the  15th  day  of  the 
month,  the  market  administrator  shall 
announce  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1030.50(b) 

Handler  Obligations  and  Producer 
Prices 

In  §  1030.60,  revise  paragraphs  (a)  and 
(fl  to  read  as  follows: 

{ 1 030.60    Hamper's  obligation  and 
producer  prices. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  described  in 
§  1030.9  (a),  (b).  and  (c)  as  follows: 

(a)  The  handler's  obligation  for 
producer  milk  shall  be  computed  as 
follows: 

(1)  Multiply  the  total  hundredweight 
of  producer  milk  in  Qass  I  as 
determined  by  §  1030.44  by  an.amount 
equal  to  the  Class  I  differential  price 
pursuant  to  §  1030.50(h}  for  the  month 
(this  amount  may  be  negative); 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 


produc  er  milk  in  Class  II  as  determined 
by  §  10  30.44  by  an  amount  equal  to  the 
Class  I  differential  price  pursuant  to 
§  1130  50(i)  for  the  month  (this  amount 
may  b«  negative); 

(3)  A  id  an  amount  obtained  by 
multip  ying  the  hundredweight  of  skim 
milk  ir  Class  I  as  determined  pursuant 
to  §  10  10.44  by  the  skim  milk  price 
pursua  It  to  §  1030.50(d); 

(4)  A  dd  an  amount  obtained  by 
multip  ymg  the  pounds  of  skim  milk  in 
Class  I  and  Class  III  as  determined 
pursua  nt  to  §  1030.44(a)  by  the  average 
proteir  content  of  producer  skim  milk 
receive  d  by  the  handler  (reported 
pursua  ^i  to  §  1030.30(e)).  and 
multip  ying  the  resulting  pounds  of 


proteii 


by  the  protein  price  specified  in 


§  1030  50(0; 

(5)  fi  dd  an  amount  obtained  by 
multip  ying  the  pounds  of  skim  milk  in 
Class  I  and  Class  III  as  determined 
pursua  nt  to  §  1030.44(a)  by  the  average 
other  s  alids  content  of  producer  skim 
milk  n  ceived  by  the  handler  and 
multip  ying  the  resulting  pounds  of  • 
other  s  alids  by  the  other  solids  price 
specifi  jd  in  §  1030.50(g); 
•        «        *        *        * 

(f)  A  id  the  amount  obtained  from 
multif:  ying  the  Class  I  price  applicable 
at  the  ocation  of  the  nearest 
unregi  lated  supply  plants  from  which 
an  equ  valent  volume  was  received  less 
the  Ch  ss  III  price  by  the  pounds  of  skim 
milk  a  id  butterfat  in  receipts  of 
concei  trated  fluid  milk  products 
assigni  d  to  Class  I  pursuant  to 
§  1030  43(d)  and  §  1030.44(a)(7)(i)  and 
the  po  inds  of  skim  milk  and  butterfat 
subtrai  :ted  from  Class  I  pursuant  to 
§  1030  44(a)(ll)  and  the  corresponding 
steps  ( f  §  1030.44(b),  excluding  such 
skim  r  lilk  and  butterfat  in  receipts  of 
bulk  f  jid  milk  products  from  an 
unregi  lated  supply  plant  to  the  extent 
that  a;  equivalent  amount  of  skim  milk 
or  bull  erfat  disposed  of  to  such  plant  by 
handlt  rs  fully  regulated  under  any 
Feden  1  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  t  ffset.  for  any  other  payr:fient 
obliga  ion  under  any  order 

In  §  1030.61.  redesignate  paragraphs 
(b).  (c),  (d).  and  (e)  as  (c).  (d).  (e)  and  (f); 
revise  the  introductory  language  and 
paragT  iph  (a),  add  a  new  paragraph  (b). 
and  n  vise  redesignated  paragraph  (e)  to 
read  a  i  follows: 

S  103a  SI    Producer  price  differential. 

For  3ach  month  the  market 
adminjistrator  shall  compute  a  producer 
price  differential  per  hundredweight  for 
Zone     (this  price  may  be  negative).  If 
the  ur  reserved  cash  balance  in  the 
produ  :8r  settlement  fund  to  be  included 
in  the  computation  is  less  than  2  cents 


per  hundredweight  of  producer  milk  on 
all  reports,  the  payments  required 
pursuant  to  §  1030.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  the  uniform  price.  The 
report  of  such  handler  shall  not  be 
included  in  the  computation  of  the 
uniform  price.  The  report  of  such 
handler  shall  not  be  included  in  the 
computation  for  succeeding  months 
until  he  has  made  full  payment  of 
out.standing  monthly  obligations 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner 

(a)  Combine  the  values  computed 
pursuant  to  §  1030.60  (a)(1).  (a};2).  and 
(b)  through  (k)  for  all  handlers; 

(b)  Add  the  values  computed 
pursuant  to  §  10-30.00  (a)(3),  (a)(4).  and 
(a)(5)  and  subtract  the  value  obtained  by 
multiplying  the  protein  price  by  the 
handlers'  total  pounds  of  protein  and  by 
multiplying  the  other  solids  price  by  the 
handlers'  total  pounds  of  other  solids. 

•        •        •        •        « 

(e)  Divide  the  resulting  amount  by  the 
sum  of  (1)  the  total  hundredweigtit  of 
producer  milk  and  (2)  the  total 
hundredweight  of  skim  milk  and 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1030.60(f);  and 

ft  •  •  «  • 

Revise  §  1030  62  to  read  as  follows: 

§  1 030.62    Statistical  uniform  price 

The  statistical  uniform  price  is  the 
sum  of  the  basic  formula  price  and  the 
producer  price  differential  pursuant  to 
§1030.61. 

Add  a  new  §  1030.63  to  read  as 
follows: 

§  1 030.63    Announcement  of  producer 
prices. 

(a)  On  or  before  the  5th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
butterfat  differential  pursuant  to 

§  1130.74  for  such  month. 

(b)  On  or  before  the  14th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
follovving  prices: 

(1)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat 
and  the  average  protein  and  other  solids 
content  of  producer  milk; 

(2)  The  producer  price  differential; 

(3)  The  butterfat  price; 

(4)  The  protein  price; 

(5)  The  other  solids  price;  and 

(6)  The  butterfat  differential. 

Payments  for  Milk 

Revise  paragraph  (a)  of  §  1030.71  to 
read  as  follows: 
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S 1 030.71    Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  16th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any.  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeded  the  amount  specified 
in  paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1030.60. 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1030  44  by  the  producer  price 
differential  calculated  pursuant  to 
§  1030.61  as  adjusted  by  §  1030.75; 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price; 

(iii)  An  amount  obtained  by 
muhiplying  the  total  pounds  of  other 
solids  contained  in  producer  milk  by 
the  other  solids  price;  and 

(iv)  An  amount  obtained  by 
muhiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1030.60(f)  by 
the  producer  price  differential  as 
adjusted  for  plant  location  by  §  1030.52. 
•        •        •        •        • 

In  §  1030.73,  paragraphs  (a),  (c)  and 
(d)  are  revised,  and  a  new  paragraph  (e) 
is  added,  to  read  as  follows: 

§  1 030.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *  •   • 

(1)  On  or  before  the  3rd  day  after  the 
end  of  each  month,  to  each  producer 
who  has  not  discontinued  shipping  milk 
to  such  handler  before  the  end  of  the 
month,  for  producer  milk  received 
during  the  first  15  days  of  the  month  at 

a  rate  per  hundredweight  not  less  than 
the  Class  III  price  under  the  order  for 
milk  of  3.5  percent  butterfat  for  the 
preceding  montli.  less  proper 
deductions  authorized  in  writing  by 
such  producer;  and 

(2)  On  or  before  the  18th  day  after  the 
end  of  each  month,  for  producer  milk 
received  during  such  month,  an  amount 
not  less  than  the  sum  of: 

(i)  The  pounds  of  milk  received  from 
the  producer  times  the  producer  price 
differential  for  the  month  pursuant  to 
§  1030.61.  adjusted  pursuant  to 
§1030.75  and  §1030.86: 

(ii)  The  pounds  of  butterfat  received 
from  the  producer  times  the  butterfat 
price  for  the  month, 

(iii)  The  pounds  of  protein  received 
from  the  producer  times  the  protein 
price  for  the  month; 
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(iv)  The  pounds  of  other  solids 
received  from  the  producer  times  the 
other  solids  price  for  the  month; 

(v)  Less  any  payments  made  pursuant 
to  oaragraph  (a)  of  this  section;  and 

(vi)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  made  to 
such  producer. 

(vii  j  If  by  such  date  the  handler  has 
not  received  full  payment  from  the 
market  administrator  pursuant  to 
§  1030.72  for  such  month,  he  may 
reduce  pro  rata  his  payments  to 
producers  by  not  more  than  the  amount 
of  such  underpayment.  Payment  to 
producers  shall  be  completed  thereafter 
not  later  than  the  date  for  making 
payments  pursuant  to  this  paragraph 
next  following  receipt  of  the  balance 
due  from  the  market  administrator. 

(b)"  •  * 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  a  pool 
plant(s)  operated  by  a  cooperative 
association  as  follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  1st  day  after  the  end  of  the 
month  during  which  the  milk  was 
received  at  a  rate  per  hundredweight  not 
less  than  the  Class  III  price  under  the 
order  for  milk  of  3.5  percent  butterfat  for 
the  preceding  month;  and 

(2)  For  miUc  received  during  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  before  the 
16th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  Class  I  milk 
received  times  the  Class  I  differential  for 
the  month  plus  the  pounds  of  Class  I 
skim  milk  times  the  skim  milk  price  for 
the  month; 

(ii)  The  hundredweight  of  Class  II 
milk  received  times  the  Class  11 
differential  for  the  month; 

(iii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month: 

(iv)  The  pounds  of  protein  received  in 
Class  II  and  III  times  the  protein  price 
for  the  month; 

(v)  The  pounds  of  other  solids 
received  in  Class  II  and  III  times  the 
other  solids  price  for  the  month. 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (c)(1)  of  this  section;  and 

(vii)  Less  proper  authorized 
deductions. 

(d)  Each  handler  shall  pay  a 
cooperative  association  acting  as  a 
handler  described  under  §  1030.9(c)  as 
follows: 

(1)  For  milk  received  during  the  first 
IS  days  of  the  month,  the  handler  shall 


pay  the  cooperative  association  on  or 
before  the  1st  day  after  the  end  of  the 
month  during  which  milk  was  received 
at  a  rate  per  hundredweight  not  less 
than  the  Class  III  price  under  the  order 
for  milk  of  3.5  percent  butterfat  for  the 
preceding  month:  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
.cooperative  association  on  or  before  the 
16th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  milk 
received  times  the  priKlucer  price 
differential  for  the  month  as  adjusted 
pursuant  to  §  1030.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month, 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month: 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month: 

(v)  Less  any  payment  made  pursuant 
to  paragraph  (d)(1)  of  this  section;  and 

(vi)  Less  proper  authorized 
deductions. 

(e)  In  making  payments  for  producer 
milk  pursuant  to  paragraph  (a)(2)  or 
(b)(2)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperative 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient.  Such  statement  shall  show: 

(1)  The  month  and  the  identity  of  the 
producer: 

(2)  The  daily  and  total  pounds  of  milk 
for  each  producer; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  solids 
contained  in  the  producer's  milk; 

(6)  The  minimum  rate  or  rates  (for 
total  pounds  and  components)  at  which 
payment  to  the  producer  is  required 
pursuant  to  the  order; 

(7)  The  rate  that  is  used  in  making  the 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(8)  The  amount,  or-the  rale  per 
hundredweight,  or  rate  per  pound  of 
component,  and  nature  of  each 
deduction  claimed  by  the  handler:  and 

(9)  The  net  amount  of  payment  to 
such  producer  or  cooperative 
association. 

Revise  §  1030  74  to  read  as  follows 

S  1030.74    Butterfat  differential. 

The  butterfat  differential  shall  be  138 
times  the  butter  price  less  .0028  times 
the  average  price  per  hundredweight,  at 
test,  for  manufacturing  grade  milk,  f.o.b. 
plants  in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
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month.  The  butter  price  means  the 
simple  average  tor  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division. 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 
Proposed  by  Land  O'  Lakes,  Inc.: 

Proposal  No.  2  ' 

Adopt  Proposal  Number  1  for  the 
Nebraska-Western  Iowa  and  Eastern 
South  Dakota  Federal  milk  orders 
(Orders  65  and  76)  in  addition  to  the 
three  orders  included  in  Proposal  No.  1. 

Proposal  No.  3 

In  §  1030.73,  add  a  new  paragraph  (e) 
to  read  as  follows: 

§  1 030.73    Payments  to  producers  and  to 
cooperative  associations. 

•        •        •         •        • 

(e)  In  making  payments  to  producers, 
deductions  may  be  made  te  individual 
producers  for  variations  in  quality  or 
volume  of  milk  relative  to  an  announced 
norm  of  up  to  10  percent,  provided  that 
such  deductions  are  offset  by  premiums 
paid  to  other  individual  producers  of 
equal  or  greater  value. 

Proposed  by  Central  Milk  Producers 
Cooperative  and  supported  by  Mid- 
America  Dairymen,  Inc.,  and  Associated 
Milk  Pfoducers,  Inc.: 

Proposal  No.  4 

Adopt  Proposal  No.  2  with  the 
following  modifications: 

a.  Compute  the  protein  price  by 
multiplying  the  barrel  cheddar  cheese 
price,  instead  of  the  cheddar  cheese 
price  for  40-pound  blocks,  by  1.32,  and 
eliminate  the  plus  adjustment  based  on 
the  whey  protein  concentrate  price. 

b.  Include  an  adjustment  for  the 
somatic  cell  count  of  producer  milk  and 
for  milk  used  in  Classes  II.  Ill,  and  III- 
A.  Class  I  milk  would  not  have  a 
somatic  cell  adjustment.  The  adjustment 
for  somatic  cells  would  be  on  a 
hundredweight  basis  and  would  be  a 
positive  adjustment  beginning  with  a 
somatic  cell  count  of  500,000, 
increasing  as  the  somatic  cell  count 
approaches  zero.  No  adjustment  would 
be  applied  for  somatic  cell  counts 
greater  than  500,000.  The  somatic  cell 
adjustment  would  be  computed  by 
subtracting  the  actual  somatic  cell  count 
(in  thousands)  from  500  and 
multiplying  by  .0005  times  the  barrel 
cheese  price. 


Formuh : 
Somatic  o  ill 

adjustment=(500  -  SCC)x(.0005xCP) 
SCC=actutl  somatic  cell  count  in 

thousands 
CP-Natio  lal  Cheese  Exchange  monthly 

average  larrel  cheese  price. 

Propose  i  by  Kraft  General  Foods: 

110.5 


tie 


Proposal 

Adjust 
componer  t 
cell  contei  it 
quality  ch  iracterist 

Propose i 
Milk  Pwd\  wts 


'roposal  No.  4  to  include 
s(  matic  cell  adjustments  for 
1  levels  between  500,000  and 


:c€ 


Proposal  !So.  6 

Modify 
negative 
somatic 
750.000 

Propose^  by  the  Wisconsin  Cheese 
Makers  As  wciation 

ro.7 


luce  rs 


Proposal 

Adopt 
following 

a.  Appli 
contained 
including 

b.  Appl; 
to  prod 
on  a  bundled 

c.  In  call 
subtract  ar 
per  pound 
the  cheese 
1.32.  This 
creation  o; 
"component 
butterfat 
components 
formula  to 
milk  soli 

Propose  ! 
Institute 


Proposal  ?  o.  8 


Adopt 
following 

a.  Calcu 
instead  of 
subtractin 
protein 
price. 

b.  Instead 
somatic  ce 
allow  hanql 
market 


fron 


adifi 
premiums 
somatic  ce 
considferat 
t< 
nri 


payment 
monthly 
Order. 

c.  Payouls 
made  on 
determine 


protein  or  other 
price  on  the  basis  of  somatic 
(and  any  other  relevant 

ic)  of  producer  milk. 
by  Wagner's  Weyauwega 
Inc.: 


P  'oposal  No.  4  with  the 
nodifi  cations: 

the  somatic  cell  adjustment 
in  Proposal  No  4  to  all  milk. 
!;iass  I. 

the  somatic  cell  adjustment 
protein  price,  rather  than 
weight  basis, 
ulating  the  protein  price, 
appropriate  make  allowance 
of  barrel  cheddar  cheese  from 
price  before  multiplying  by 
Tiodification  may  require 
a  separate  residual 
in  addition  to  the 
I^rotein  and  other  solids 
.  which  would  require  a 
determine  the  value  of  other 
(not  protein). 
by  the  National  Cheese 


Proposal  No.  4  with  the 
edifications: 

ate  a  "residual  fluid  price" 
n  "other  solids  price"  by 
the  values  of  butterfat  and 
the  Minnesota-Wisconsin 


of  including  in  the  order  a 
1  price  per  hundredweight, 
"ers  to  submit  a  plan  for  the 

inistrator's  approval  to  pay 
Dr  make  deductions  based  on 
1  count  or  other  quality 
ons  so  long  as  the  total 

all  producers  reflects  the 
nimum  pay  price  under  the 


to  producers  should  be 
basis  of  the  same  factors  as 
he  cost  of  milk  to  handlers. 


tie 


Proposed  by  the  Trade  Association  of 
Proprietary  Plants.  Inc. 

Proposal  No.  9 

Adopt  a  multiple  component  pricing 
plan  that  closely  resembles  Proposal  No. 
4,  modified  in  the  following  ways: 

a.  Protein  value  per  hundredweight  to 
be  expressed  as  a  protein  differential. 

b.  Protein  value  per  hundredweight  to 
be  adjusted  by  a  positive  somatic  cell 
adjustment  of  approximately  1  cent  per 
15,000  somatic  cells  as  somatic  cell 
counts  decline  below  300,000,  and  a 
negative  adjustment  of  approximately  1 
cent  per  15.000  somatic  cells  as  somatic 
cell  counts  increase  above  350,000,  up 
to  a  maximum  adjustment  of  plus  or 
minus  10  cents  to  the  value  of  protein 
per  hundredweight  of  milk. 

c.  Sweetened  condensed  milk  to  be 
reclassified  as  Class  III  or  exempted 
from  the  protein  pool  obligation. 

Proposed  by  the  Galloway  Company 

Proposal  No  10 

Milk  used  for  the  manufacture  of  ice 
cream,  ice  cream  mixes,  and  various 
Class  II  sweetened  condensed  milks 
shall  continue  to  be  priced  as  under  the 
current  regulations  and  shall  not  be 
priced  using  multiple  component 
pricing. 

Proposed  by  Dairy  Division. 
Agricultural  Marketing  Senice 

Proposal  No.  11 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  order  conform  with  any 
amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  orders  may  be  procured  from  the 
Market  Administrator  of  each  of  the 
aforesaid  marketing  areas,  or  from  the 
Hearing  Clerk,  room  1083,  South 
Building,  United  States  Department  of 
Agriculture,  Washington,  DC  20230,  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  m.ay  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture 
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Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office  only) 
Office  of  the  Market  Administrator,  Chicago 

Regional,  Nebraska-Western  Iowa.  Upper 

Midwest.  Eastern  South  Dakota  and  Iowa 

Marketing  Areas 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated;  December  22, 1993. 

Kenneth  C  Gayton, 

Deputy  Administrator  for  Marketing 
Programs. 

(FR  Doc.  94-56  Filed  1-3-94;  8;45  am] 

BILUNG  COOC  341(M»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-174-AD] 

Airworthiness  Directives;  Boeing 
IModel  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  that 
currently  requires  that  the  FAA- 
approved  maintenance  inspection 
program  include  inspections  which  will 
give  no  less  than  the  required  damage 
tolerance  rating  (DTR)  for  each 
Structural  Significant  Item  (SSI).  This 
action  would  require  the  inclusion  of 
additional  airplanes  to  the  candidate 
fleet.  This  proposal  is  prompted  by  a 
recommendation  from  the 
Airworthiness  Assurance  Task  Force. 
Model  747  Structures  Working  Group. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  ensure  the 
continued  structural  integrity  of  the 
total  Boeing  Model  747  fleet. 

DATES:  Comments  must  be  received  by 
March  1,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
174-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Fox,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton.  Washington 
98055-4056:  telephone  (206) 227-2777; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-174-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-174-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  March  18, 1993,  the  FAA  issued 
AD  93-06-01,  Amendment  39-8526  (58 
FR  19571.  April  15,  1993),  applicable  to 
certain  Boeing  Model  747  series 


airplanes,  to  require  that  the  FAA- 
approved  maintenance  inspection 
program  be  revised  to  include 
inspections  which  will  give  no  less  than 
the  required  damage  tolerance  rating 
(DTR)  for  each  Structural  Significant 
Item  (SSI).  That  action  was  prompted  by 
a  structural  re-evaluation  by  the 
manufacturer  which  identified 
additional  structural  elements  where,  if 
damage  should  occur,  supplemental 
inspections  may  be  required  for  timely 
detection.  The  requirements  of  that  AD 
are  intended  to  ensure  the  continued 
structural  integrity  of  the  total  Boeing 
Model  747  fleet. 

Since  the  issuance  of  that  AD.  the 
FAA  has  reviewed  and  approved  Boeing 
Document  No.  D6-35022.  Volumes  1 
and  2.  "Supplemental  Structural 
Inspection  Document  (SSID)  for  Model 
747  Airplanes."  Revision  E,  dated  June 
17. 1993,  that  revises  the  effectivity  by 
adding  airplanes  to  the  candidate  fleet 
on  which  supplemental  inspections  that 
give  no  less  than  the  required  damage 
tolerance  rating  (DTR)  for  each 
Structural  Significant  Item  (SSI)  must  be 
performed.  This  document  also  clarifies 
the  .selection  criteria  for  candidate 
airplanes.  The  original  Model  747-100 
and  -200  series  airplanes  in  the 
candidate  fleet  were  selected  based  on 
having  accumulated  10,000  flight  cycles 
by  June  30, 1983.  Subsequently,  selected 
high  time  airplanes  were  added  to  the 
candidate  fleet  to  replace  out-of-ser\'ice 
airplanes.  Incorporation  of  the 
inspections  described  in  this  document 
will  ensure  the  continuing  structural 
integrity  of  the  total  Boeing  Model  747 
fleet. 

Since  the  failure  of  an  SSI  can 
compromise  the  structural  integrity  of 
these  airplanes,  and  since  such 
conditions  are  likely  to  exist  or  develop 
on  other  Model  747  series  airplanes,  the 
proposed  AD  would  supersede  AD  93- 
06-01  to  expand  the  applicability  to 
require  that  the  inspections  identified  in 
the  Boeing  document,  described 
previously,  be  performed  on  the 
airplanes  in  the  candidate  fleet  to 
provide  no  less  than  the  required 
damage  tolerance  rating  (DTR)  for  each 
Structural  Significant  Item  (SSI)  listed 
in  Revision  E  of  the  SSID. 

Moreover,  the  FAA  has  identified 
eight  additional  airplanes  that  are  not 
listed  in  Revision  E  of  the  Boeing 
Document,  and  that  must  be  added  to 
the  candidate  fleet  to  replace  certain 
airplanes  that  were  removed  from  the 
candidate  fleet.  Some  of  these  newly 
identified  airplanes  were  operated  a<< 
short  range  (SR)  airplanes  and  have  now 
been  converted  to  freighters.  Therefore, 
the  FAA  has  determined  that  these 
airplanes  must  be  included  in  the  SSID 


program,  and  that  supplemental 
inspections  must  also  be  performed  on 
these  additional  airplanes  to  ensure 
safety  of  the  entire  Boeing  Model  747 
fleet.  The  AD  proposes  to  expand  the 
applicability  by  adding  these  eight 
airplanes. 

There  are  approximately  128  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  87  airplanes  of 
U.S.  registry  and  8  U.S.  operators  would 
be  affected  by  this  proposed  AD. 
Incorporation  of  the  SSID  program  into 
an  operator's  mamtenance  program,  as 
required  by  AD  93-06-01,  and  retained 
in  this  proposal,  is  estimated  to 
necessitate  1,000  work  hours  (per 
operator)  at  an  average  labor  rate  of  $55 
per  work  hour.  Based  on  these  Bgures, 
the  total  cost  to  the  8  a^^ected  U.S. 
operators  to  incorporate  tlie  SSID 
program  is  estimated  to  be  $440,000,  or 
$55,000  per  U.S.  operator. 

The  recurring  inspections  costs,  as 
requirAl  by  AD  93-06-01,  and  retained 
in  this  proposal,  is  estimated  to  be  1,275 
work  hours  per  airplane  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  aiuiual  recurring 
cost  required  by  AD  93-06-01,  and 
retained  in  this  proposal,  is  estimated  to 
be  $6,100,875  for  the  affected  U.S.  fleet, 
or  $70,125  per  airplane. 

Since  no  new  operators  have  been 
added  by  this  proposal,  there  will  be  no 
new  costs  associated  with  incorporating 
the  SSID  program  into  an  operator's 
maintenance  program.  Therefore,  the 
future  economic  cost  impact  of  this 
proposal  on  U.S.  operators  is  now  only 
the  cost  of  the  recurring  inspections  for 
these  additional  airplanes. 

The  number  of  required  work  hours 
for  the  recurring  inspections  in  this 
proposal,  as  indicated  above,  is 
presented  as  if  the  accomplishment  of 
the  actions  were  to  be  conducted  as 
"stand  alone"  action.  However,  in 
actual  practice,  these  actions,  for  the 
most  part,  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  additional  work 
hours  will  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  will  b*  minimal. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
ii)  accordance  with  Executive  Order 
12612.  it  is  determined  that  thi&s 
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proposal  would  not  have  sufticient 
federalis  ti  implications  to  warrant  the 
preparat:  on  of  a  Federalism  Assessment. 

For  thi  reasons  discussed  above.  I 
certify  tt  at  this  proposed  regulation  (1) 
is  not  a  '  significant  regulatory  action" 
under  Ej  ecutive  Order  12866;  12)  is  not 
a  "signif  cant  rule"  under  the  DOT 
Regulato  y  Policies  and  Procedures  (44 
FR  1103'  .  February  26.  1979);  and  (3)  if 
promulgi  ited,  will  not  have  a  significant 
economi ;  impact,  positive  or  negative, 
on  a  suh  tantial  number  of  small  entities 
under  th  i  criteria  of  the  Regulatory 
Flexibili!  y  Act.  A  copy  of  the  draft 
regulator  y  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  cjf  it  may  be  obtained  by 
contactii  g  the  Rules  Docket  at  the 
location  jrovided  under  the  caption 

AooRESsi  ;s. 


List  of  Subjects 

Air 
safety 


inl4  CFR  Part  39 

trahsportation,  Aircraft.  Aviation 
&  fety. 


Accon  ingly.  pursuant  to  the 
delegated  to  me  by  the 
Adminis  rator.  the  Federal  Aviation 
Adminis  ration  proposes  to  amend  14 

39  of  the  Federal  Aviation 
Regulati(ins  as  follows: 


PART  3S  -AIRWORTHINESS 
DIRECT!  tES 


The  authority  citation  for  part  39 
to  read  as  follows: 

:  49  U.S.C  App.  1354(a).  1421 
49  U.S.C.  106(g);  and  14  CFR 


1. 

continuefc 

Authority; 

and  1423 
11.89. 


removinj 
19571 


S39.13    lUnwKtod] 
2.  Section  39.13  is  amended  by 

amendment  39-8526  (58  FR 

Abril  15. 1993).  and  by  adding 

aiipvorthiness  directive  (AD),  to 


a  new 

read  as  fallows: 

Boeing:  D  »cket  93-NM-174-AD.  Supersedes 
AD  9; -06-01.  Amendment  3»-8526. 

Applica  bility-  Model  747  series  airplanes, 
as  listed  ii  i  Section  3.0  of  Boeing  Document 
No.  D6-3!  022.  Volumes  1  and  2. 
"Supplem  ental  Structural  Inspection 
Documeni  (SSID)  for  Model  747  Airplanes." 
Revision  i .  dated  June  17, 1993;  and 
manufacti  rer's  line  numbers  42. 174.  221, 
231.  234.  139.  242.  and  254;  certificated  in 
any  catogi  ry. 

Complit  nee:  Required  as  indicated,  unless 
accomplis  led  previously 

To  ensu  re  the  continued  structural 
integrity  c  f  the  total  Boeing  Model  747  fleet, 
accomplis  h  the  following: 

(a)  For  i  Irplanes  listed  in  Boeing  Document 
No.  D6-3^022.  Volumes  I  and  II. 
"Supplenilenlal  Structural  Inspection 
Document  (SSID)."  Revision  D,  dated 
February  1992:  Within  12  months  after  May 
17. 1993  (the  elective  data  of  AD  93-06-01 . 


Amendment  39-6526),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  which  provides  no  less 
than  the  required  Damage  Tolerance  Rating 
(DTR)  for  each  Structural  Significant  Item 
(SSI)  listed  in  Boeing  Document  No.  D6- 
35022.  Revision  D.  dated  February  1992.  (The 
required  DTR  value  for  each  SSI  is  listed  in 
the  document.)  The  revision  to  the 
maintenance  program  shall  Include  Sections 
5.0  and  6.0  of  the  SSID  and  shall  be 
implemented  m  accordance  with  the 
procedures  contained  in  those  sea  ions 

(b)  For  airplanes  listed  in  Boeing 
Document  No.  D6-35022.  Volumes  1  and  2 
■Supplemental  Structural  Insf>ection 

Document  (SSID)  for  Model  747  Airplanes." 
Revision  E.  dated  June  17   1993:  and 
manufacturer's  line  numbers  42,  174  221 
231.  234.  239.  242.  and  254:  Within  12 
months  after  the  effective  date  of  this  AD. 
replace  the  revision  of  the  FA.Vapproved 
maintenance  inspection  program  required  b% 
paragraph  (a)  of  this  AD  with  a  revision  that 
provides  no  less  than  the  required  DTK  for 
each  SSI  listed  m  Boeing  Document  No  D6- 
35022.  Volumes  l  and  2     Supplemental 
Structural  Inspection  Document  (SSID)  for 
Model  747  Airplanes."  Revision  E.  dated 
lune  17,  1993.  (The  required  DTR  value  for 
each  SSI  is  listed  in  the  dcxrument )  The 
revision  to  the  maintenance  program  shall 
include  Sections  5.0  and  6.0  of  the  SSID  and 
shall  be  implemented  in  accordance  with  the 
procedures  contained  in  those  sections. 

(c)  Cracked  structure  must  be  repaired, 
prior  to  further  flight,  in  accordance  with  an 
FAA-approved  method. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  throi'gh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACXD. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  he 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Rentun.  Washington,  on 
December  28.  1993. 
Darrell  M.  Pedenon. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
|FR  Doc.  94-23  Filed  1-3-94.  8  45  ami 
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14  CFR  Part  39 

[Docket  No.  92-NM-157-AO] 

AlrworthineM  Directives;  de  Havllland. 
Inc..  Model  DHC-7  Series  Airplane* 

agency:  Federal  Aviation 
Administration.  DOT 


ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

StJMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  de  Havilland 
Model  DHC-7  series  airplanes,  that 
would  have  required  a  one-time 
inspection  to  assess  the  adequacy  of  the 
clearance  between  various  adaptor 
plates  and  seal  retaining  angles  on  the 
fuselage  side  access  panel,  and 
modification,  if  necessary.  That 
proposal  was  prompted  by  reports  of 
incidents  involving  corrosion  and 
fatigue  cracking  in  commuter-class 
airplane-^  that  are  approaching  or  have 
exceeded  Iheir  economic  design  goal. 
This  action  revises  the  proposed  rule  by 
requiring  modification  of  both  the 
forward  and  rear  seal  retention  angles, 
regardless  of  whether  damage  is  found. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  degradation 
of  the  sfructiiral  capabilities  of  the 
affected  airplanes. 

DATES:  Comments  must  be  received  by 
February  13.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
157-AD,  1601  Lind  Avenue.  S\V., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
de  Havilland.  Inc..  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  FAA,  Engine 
and  Propeller  Directorate,  New  York 
Aircraft. Certification  Office,  181  South 
Franklin  Avenue,  room  202,  Valley 
Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sol  Maroof,  Aerospace  Engineer, 
Airframe  Branch,  ANE-172.  FAA,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6220;  fax  (516) 
791-9024. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 


identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-157-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-157-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  de  Havilland  Model  DHC-7 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  March  4, 
19,93  (58  FR  12349).  That  NPRM  would 
have  required  a  one-time  inspection  to 
assess  the  adequacy  of  the  clearance 
between:  (1)  The  wing  forward  pick-up 
adapter  plate  and  the  seal  retaining 
angle  on  the  fuselage  side  access  panel, 
and  (2)  the  wing  rear  mounting  adapter 
plates  and  the  seal  retaining  angle  on 
the  fuselage  side  access  panel;  and 
modification,  if  necessary.  That  NPRM 
was  prompted  by  reports  of  incidents 
involving  corrosion  and  fatigue  cracking 
in  commuter-class  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  That  condition,  if 
not  corrected,  could  result  in 
degradation  of  the  structural  capabilities 
of  the  affected  airplanes. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  a  comment  that  has 
caused  the  FAA  to  reconsider  its 


position  on  certain  aspects  of  the 
proposed  rule. 

Tne  commenter  requests  that  the 
proposal  be  revised  to  require 
modification  of  the  forward  and  rear 
retention  angles  and  adapter  plates, 
regardless  of  whether  damage  is  found 
in  the  adapter  plates.  The  commenter 
contends  that  if  the  forward  and  rear 
seal  retainers  are  not  trimmed,  they  may 
be  ihadvertently  interchanged  with  seal 
retainers  from  other  airplanes  in  an 
operator's  fleet.  The  FAA  concurs.  The 
FAA  has  reviewed  all  available  data  and 
has  determined  that  in  order  to  preclude 
the  possibility  for  installing  an 
untrimmed  seal  retainer  in  an  airplane 
that  lacks  sufficient  clearance,  the 
forward  and  rear  seal  retainers  must  be 
trimmed.  Although  the  referenced 
service  bulletins  do  not  specify 
trimming  the  forward  ana  rear  seal 
retainers  when  the  seal  retainers  are 
found  undamaged,  the  FAA  finds  that 
safety  can  be  best  assured  when  the  seal 
retainers  are  trimmed,  regardless  of 
whether  damage  is  found,  to  avoid  the 
possibility  for  inadvertently 
interchanging  seal  retainers  from  other 
airplanes.  Therefore,  proposed 
paragraph  (a)  of  the  previously  issued 
NPRM  has  been  revised  to  propose 
requiring  that  Modification  7/2319 
(forward  adapter  plates  and  seal 
retaining  angle),  and  paragraph  (b)  of 
the  NPRM  has  been  revi.sed  to  propose 
requiring  that  Modification  7/2355  (rear 
adapter  plates  and  seal  retaining  angle) 
be  accomplished. 

Further,  this  commenter  indicates  that 
the  proposed  6-month  compliance  time 
to  accomplish  the  inspection  was 
unnecessarily  stringent  in  light  of  the 
age  of  the  service  bulletins.  From  this 
comment,  the  FAA  infers  that  the 
commenter  requests  an  extension  to  the 
compliance  time,  although  the 
commenter  does  not  specify  an 
alternative.  The  FAA  concurs  that  the 
compliance  time  may  be  extended 
somewhat.  The  FAA  has  determined 
that  extending  the  compliance  time  by 
6  additional  months  will  not  adversely 
affect  safety,  and  will  allow  the 
inspection  to  be  performed  at  a  base 
during  regularly  scheduled  maintenance 
where  special  equipment  and  trained 
maintenance  personnel  will  be 
available.  It  will  also  provide  additional 
time  to  accomplish  the  additional 
modification  proposed  in  this  action. 
Therefore,  paragraphs  (a)  and  (b)  of  this 
supplemental  NPRM  have  been  revised 
to  require  that  the  inspection  be 
accomplished  within  12  months. 

Since  certain  of  these  changes  expand 
the  scope  of  the  originally  proposed 
rule,  the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
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to  provide  additional  opportunity  for 
public  comment. 

The  FAA  estimates  that  44  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the 
modirications  and  inspections,  and  that 
the  average  labor  rate  is  $55  per  work 
hour.  Required  parts  would  be  nominal 
in  cost.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $19,360.  or 
$440  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  hot 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
locntion  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
•Mmmistration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


S  39.13 


Sfct 


2. 

addin 
directive 


[AiTMnded] 


ion  39.13  is  amended  by 
the  following  new  airworthiness 


De  Ilav  Uand,  Inc.:  Docket  92-NM-1S7-AO. 

Appl  cability.  Model  DHC-7  airplanes 
having  lerial  numbers  1  through  99 
inciusii  e,  certificated  in  any  category 

Comf  liance:  Required  as  indicated,  unless 
accomp  lished  previously. 

To  pi  jvent  structural  failure,  accomplish 
the  folli  ivving: 

(a)  Fc  r  airplanes  having  serial  numbers  1 
througl;  77  inclusive.  79  through  83 
inciusii  e.  85.  and  86:  Within  12  months  after 
the  effe  ;tive  date  of  this  AD,  inspect  the 
clearan  e  between  the  wing  forward  pick-up 
adapter  platos  and  the  seal  retaining  angle  on 
the  fus«  lage  side  access  panel  in  accordance 
with  da  Havilland  Service  Bulletin  7-57-11. 
dated  C  jcember  17, 1982. 

(1)  If  he  adapter  plates  are  undamaged  or 
if  scorii  g  on  the  adapter  plates  does  not 
exceed  ).050  inch  in  depth,  prior  to  further 
Flight,  a  xomplish  Modification  7/2319  in 
accordj  ice  with  the  service  bulletin. 

(2)  If  icoring  on  the  adapter  plates  is  equal 
to  or  ex  ;eeds  0.050  inch  in  depth,  prior  to 
further  light,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  New^ork 
Aircraf  Certification  Office  (AGO).  ANE-170. 
FAA.  E  igine  and  Propeller  Directorate. 

(b)  Fc  r  airplanes  having  serial  numbers  1 
through  99.  inclusive:  Within  12  months  after 
the  effo  live  date  of  this  AD.  inspect  the 
clearani  e  between  the  rear  mounting  adapter 
plates  a  id  the  seal  retaining  angle  on  the 
fuselagi  side  access  panel  in  accordance  with 
de  Havi  land  Service  Bulletin  7-57-19.  dated 
Februai  y  24.  1984. 

(1)  If  he  adapter  plates  are  undamaged  or 
if  scorii  g  on  the  adapter  plates  does  not 
exceed  i.050  inch  in  depth,  prior  to  further 
flight,  a  xomplish  Modification  7/2355  in 
accorda  ice  with  the  service  bulletin. 

(2)  If  icoring  on  the  adapter  plates  is  equal 
to  or  ex  :eeds  0.050  inch  in  depth,  prior  to 
further  light,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  New  York 
AGO,  A  "^£-170.  FAA.  Engine  and  Propeller 
Directo  ate. 

(c)  Ai   alternative  method  of  compliance  or 
adjusUi  entof  the  compliance  time  that 
provide  >  an  acceptable  level  of  safety  may  be 
used  if  ipproved  by  the  Manager,  New  York 
AGO,  A  VE-170.  FAA.  Engine  and  Propeller 
Dirocto  ate.  Operators  shall  submit  their 
request   through  an  appropriate  FAA 
Princip  il  Maintenance  Inspector,  who  may 
add  cor  iments  and  then  send  it  to  the 
Manage  r.  New  York  AGO. 

Note:  Information  concerning  the  existence 
of  appn  ved  alternative  methods  of 
complii  nee  with  this  AD,  if  any,  may  be 
obtaine  1  from  the  New  York  AGO. 

(d)  S]  ecitil  flight  permits  may  be  issued  in 
accordc  nee  with  FAR'21.197  and  21.199  to 
operateithe  airplane  to  a  location  where  the 
requiretients  of  this  AD  can  t>e 

accomp  lished. 


Issued  in  Renton,  Washington,  on 
December  28.  1993. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service 
(FR  Doc.  94-22  Filed  1-3-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  161  and  250 
[Docket  No.  RM94-6-000] 

Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and 
Affiliate  Transactions 

Issued  December  23,  1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposmg  to  revise  its  regulations 
governing  standards  of  conduct  and 
reporting  requirements  for 
transportation  and  affiliate  transactions. 
The  Commission  is  proposing  to  reduce 
the  reporting  requirements  based  on 
changes  in  the  way  pipelines  will  be 
allocating  capacity  after  impleme.ntation 
of  Order  No.  636  and  the  Commission's 
experience  with  the  reporting 
requirements. 

DATES:  Comments  are  due  February  3, 
1994. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426, (202)  208-2294. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Caoitol  Street 
NE..  Washington.  DC  20426! 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 


Federal  Register  /  Vol,  59.  No.  2  /  Tuesday,  January  4.  1994  /  Proposed  Rules 


.  software  to  use  300. 1200  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  its  regulations  governing 
standards  of  conduct  and  reporting 
requirements  for  transportation  and 
affiliate  transactions.  The  Commission 
is  proposing  to  reduce  the  reporting 
requirements  significantly  based  on 
changes  in  the  way  pipelines  will  be 
allocating  capacity  after  implementation 
'of  Order  No.  636  >  and  the  Commission's 
experience  with  the  reporting 
requirements. 

I.  Reporting  Requirements 

The  Commission  estimates  the  public 
reporting  burden  for  this  collection  of 
information  under  the  proposed  rule  to 
average  66.2  hours  per  respondent, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  information  will  be  collected  under 
FERC-592,  MarkeUng  Affiliates  of 
Interstate  Pipelines.  In  lieu  of  being 
physically  filed  with  the  Commission 
on  a  periodic  basis  as  a  "response"  or 
"filing",  the  data  will  be  updated 
continuously  and  made  available  to 
customers/shippers,  the  public,  and  the 
Commission  by  Electronic  Bulletin 
Boards  (EBBs)  established  and 
maintained  by  the  pipeline  respondents 
pursuant  to  Order  No.  636.  The  annual 
reporting  burden  for  some  61 
respondents  under  the  proposed  rule  is 
estimated  t?  total  4.038.2  hours. 

Because  the  proposed  rule  provides 
for  fewer  information  items,  the  burden 
estimate  for  FERC-592  in  the  subject 
Notice  of  Proposed  Rulemaking  (NOPR) 
represents  a  burden  reduction  of  63 
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■  Pipeline  Service  ObligaUons  and  Revisions  to 
Regulations  Coveming  Self-Implementing 
Transportation;  and  Regulation  of  ^4at^ral  C« 
Pipelines  After  Partial  Wellhead  DeconuoL  57  FR 
13,267  (Apr.  16.  1992).  in  FERC  StaU.  ft  Regs. 
Preambles  1 30.939  (Apr.  8.  1992),  order  on  reh'g. 
Order  No.  636-A.  57  FR  36.128  (Aug.  12. 1992).  HI 
FERC  Sut».  ft  Rags.  Preamble*  1 30,950  (Aug.  3, 
1992),  order  on  rehg.  Order  No  636-B.  57  FR 
57,911  (Dec.  8,  1992).  61  FERC  1 61.272  (1992). 
appeal  pending  sub  nom..  Atlanta  Cat  Ught  Co. 
and  Chattanooga  Gas  Co.  v.  FERC.  Na  92-6782 
(nth  Or.  Aug.  13.1992). 


hours  per  respondent — or  a  total 
reduction  of  3,843  hours.  The  current 
annual  reporting  burden  attributable  to 
the  FERC-592  information  collection  is 
7.882  hours.  A  copy  of  this  proposed 
rule  is  being  provided  to  the  Office  of 
Management  and  Budget  (0MB). 

Interested  persons  may  send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  further  reductions  of  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission.  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415,  FAX  (202)  208-2425), 
Comments  on  the  requirements  of  this 
proposed  rule  may  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  0MB,  Washington.  DC  20503 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission  (202) 
395-6880). 

U.  Background 

The  Commission,  in  Order  No.  497,i 
issued  a  rule  intended  to  prevent 
pipelines  from  providing  preferential 
treatment  to  their  marketing  or 
brokering  affiliates.  The  rule  adopted 
standards  of  conduct  (codified  at  part 
161  of  the  Commission's  regulations] ' 
and  tariff  and  reporting  requirements 
(codified  in  §  250.16). <  The  reporting 
requirements  required  the  pipelines  to 
file  FERC  Form  No.  592.  a  log 
containing  information  relating  to 
transportation  for  affiliated  marketers, 
and  to  maintain  the  same  information 
for  nonaffiliated  shippers.  The 
Commission  imposed  a  sunset  provision 
requiring  a  reevaluation  of  the 
requirements  of  the  rule  within  one  year 
to  determine  whether  increased 
competition  in  transportation  had 
mitigated  the  concerns  about  affihate 
abuse.  The  Commission  has  extended 
the  sunset  provision  until  December  31, 
1993,  and,  contemporaneously  with  this 


1  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines.  Order  No.  497.  53  FR  22139  (June  14. 
198a).  FERC  Siau.  ft  Regs.  (Regulations  Preambles 
1986-19901  1  30.820  (1988),  order  on  rehearing. 
Order  No.  497-A.  54  FR  52781  (Det  22. 1989). 
FERC  StaU.  ft  Regs.  (Regulations  Preambles  1986- 
19901 1 30.868  (1989),  order  extending  sunset  date. 
Order  No.  497-B,  55  FR  53291  (Det  28,  1990). 
FERC  Sutv  ft  Regs.  (Regulations  Preambles  1986- 
1990)  1  30.908  (1990).  order  extending  sunset  dale 
and  amending  final  rule.  Order  No.  497-C.  57  FR 
9  (Jan.  2, 1992),  m  FERC  SUtt.  ft  Ragi.  1 30.934 
(1991).  reh'g  denied.  57  FR  5815  (Feb.  18, 1992),  58 
FERC  1 61.139  (1992).  afTd  in  part  and  remanded 
in  part  Tenneco  Gas  v.  FederaJ  Energy  RaguJatory 
Commitsion.  969  F.2d  1187  (D.C  Cir.  1992).  order 
on  remand.  Order  No.  497-D,  57  FR  58976  (Dec  14. 
1992),  ra  FERC  Stats,  ft  Regs.  1 30.958  (1992). 

1  IS  CFR  put  164. 

«16CFR2M.ie. 


NOPR.  is  issuing  Order  No.  497-E 
which  extends  the  reporting 
requirements  until  June  30, 1994.' 

In  Order  No.  636.  the  Commission 
created  a  new  operating  environment  for 
interstate  pipelines  and  shippers  by 
requiring  pipelines  to  unbundle  their 
sale  of  gas  from  their  transportation 
service  and  implementing  changes  in 
the  terms  and  conditions  for  providing 
transportation.  One  of  the  principal 
changes  introduced  by  Order  No.  636 
was  the  initiation  of  capacity  release 
mechanisms  through  which  firm 
shippers  can  release  their  firm 
transportation  capacity,  including 
storage  capacity,  to  others  wanting  to 
obtain  the  capacity.  The  Commis.-iion 
mandated  that  all  allocations  of  firm 
capacity,  both  firm  capacity  available 
from  the  pipeline  and  released  capacity, 
be  implemented  through  Electronic 
Bulletin  Boards  (EBBs)  operated  by  the 
pipelines  (or  operated  on  their  behalf  by 
third  parties). -The  Commission  also  has 
begun  the  process,  in  Docket  No.  RM93- 
4-000,  of  standardizing  the  methods  by 
which  pipelines  will  provide 
information  about  available  capacity 
through  their  EBBs. 

Another  significant  change  in  Order 
No.  636  was  the  Commission's  ' 
determination  that  pipelines  must 
provide  shippers  with  flejpble  receipt 
and  delivery  points.  The  Commission 
provided  this  flexibility  to  promote 
efficient  use  of  pipeline  capacity 
particularly  through  the  capacity 
releasing  mechanism.  A  shipper 
obtaining  released  capacity 
(replacement  shipper)  is  not  restricted 
to  using  the  receipt  or  delivery  points  of 
the  releasing  shipper:  it  is  able  to  select 
alternate  receipt  or  delivery  points  for 
that  capacity  to  accord  with  its 
requirements  for  transportation  service. 

The  Commission  previously  has 
addressed  the  effect  of  EBBs  and 
capacity  release  on  the  Order  No.  497 
requirements.  In  Order  No.  497-D.  the 
Commission  eliminated  the  requirement 
that  pipelines  file  the  Form  No.  592 
containing  the  affiliated  transportation 
log  with  the  Commission,  requiring 
instead  that  they  provide  this 
information  on  their  EBBs.e  The 
Commission  also  determined  that  Order 
No.  497  does  not  apply  to  temporary 
capacity  releases,  because  such  releases 
are  not  a  request  for  transportation  to 


'Order  No.  497-E  also  revises  J  161.3(0  of  the 
standards  of  conduct  dealing  with  the 
contemporaiteous  disclosure  to  nonaffillalas  of 
transportation,  sales,  and  marketing  Informatioa 
provided  to  afhliatas. 

•Order  Na  497-D.  in  FERC  Suta.  ft  Regs. 
Preambles  at  30.737. 
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the  pipeline.'  The  releasing  shipper,  not 
the  pipeline,  controls  and  makes  the 
determination  to  release  capacity;  the 
pipeline  merely  facilitates  the 
transaction. 

Now  that  Order  No.  636  has  been 
implemented  on  virtually  all  pipelines, 
the  Commission  finds  this  to  be  the 
opportune  time  to  do  a  comprehensive 
reevaluation  of  the  Order  No.  497 
requirements  in  light  of  the 
requirements  of  Order  No.  636  as  well 
as  the  Commission's  experience  under 
Order  No.  497.  In  Order  No.  636,  the 
Commission  stated  that  increased 
competition  resulting  from  the 
unbundling  of  gas  sales  from 
transportation  service  might  reduce  the 
pipelmcs'  incentive  for  granting 
preferences  to  affiliates,  but  it 
concluded  such  competition  probably 
would  not  eliminate  the  incentive 
ahogether.'*  Similarly,  the 
implementation  of  capacity  release  may 
reduce  the  pipelines'  incentive  to 
provide  its  marketing  affiliates  with 
preferences  for  interruptible 
transportation,  because  shippers  seeking 
interruptible  service  are  not  restricted  to 
the  pipeline  as  the  sole  avenue  for  such 
service,  as  they  were  in  the  past;  they 
now  can  obtain  firm  service  through 
capacity  release  which  is  superior  to  the 
pipelines'  interruptible  service. 

At  this  juncture,  the  Commission  does 
not  deem  the  evidence  sufficient  to 
warrant  rescission  of  the  Order  No.  497 
standards  of  conduct  and  tariff  and 
reporting  requirements.  As  part  of  its 
continuing  assessment  of  the  need  for 
these  regulations,  the  Commission  will 
consider  in  the  final  rule  any  comments 
relating  to  the  need  for,  and  retention  of, 
these  regulations  as  a  whole. 
Nevertheless,  the  significant  changes 
wrought  by  Order  No.  636  do  appear  to 
warrant  substantial  revision  of  the  Order 
No.  497  standards  of  conduct  and  tariff 
and  reporting  requirements  to  eliminate 
unnecessary  information  and  to  reduce 
and  streamline  the  compHance  burden. 
Modifications  to  the  Order  No.  497 
filing  requirements  also  are  needed  to 
conform  the  regulations  with  the 
requirement  that  affiliate  information  be 
posted  on  pipeline  EBBs.' 


'  Northwest  Pipeline  Corporation.  65  FERC 
161,007  (1993).  A  temporary  capacity  release 
occurs  when  the  releasing  shipper  retains  iu  righu 
to  the  capacity  when  the  release  period  ends.  A 
permanent  release  ends  the  releasing  ship[>eT's 
rights  and  responsibilities  under  the  contract  and 
the  contract  is  transferred  to  the  replacement 
shipper. 

•Order  No.  636-A.  m  FERC  Suts.  k  Regs 
Preambles  at  30.621. 

•The  Commission  is  proposing  to  eliminate 
current  §  161.3(h).  §5  250.i6(bMl)  (ii)  and  (iv).  and 
§§  250  16(b)(2)  (ii).  (iv).  and  (viiHxlv).  It  proposes 
to  modify  current  $  2S0.16(a).  S$  2S0.ie(bXl)(i). 


III.  The  Pn  posed  Rule 
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d  Reporting  Requirements 

To  Coordinate  With  Other 
I^hanges 

repo  ting  requirements  currently 
interstate  pipelines 

gas  pursuant  to  subparts  B, 
qf  part  284.  The  Commission 
remove  the  references  to 
ind  K.  Subpart  H  applies  to 
release  transactions  and  is  an 
and  duplicative  reference, 
own  terms,  it  applies  only 
transporting  gas  under 
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p  ipelines  transporting  gas  on 
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because,  it  too,  requires 
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[iii).  (vi).  and  (xvii).  and 

I. 

)36.  Ill  FERC  Suts.  k  Regs. 

,458. 

reason,  the  Commission  is 

current  $  250.16(b)(2)(xiii) 
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No.  592  affiliate  transportation  log.  This 
provision  was  intended  to  ensure  that 
pipelines  obtained  from  a  shipper 
requesting  ser\'ice  information  known  to 
the  shipper,  but  not  to  the  pipeline, 
which  the  pipeline  was  required  to 
maintain  by  the  regulations. '2  The 
information  which  pipelines  needed  to 
obtain  included  items  such  as  the 
supplier  of  gas,  the  end-user,  and 
whether  or  not  the  gas  was  subject  to 
take-or-pay  relief.  The  requirement  for 
pipelines  to  include  the  request  for 
service  information  in  their  tariff  no 
longer  appears  necessary,  because 
pipeline  tariffs  already  include 
procedures  for  requesting  service,  and 
more  important,  this  NOPR  is  proposing 
to  eliminate  the  information  which  the 
pipelines  previously  had  to  obtain  from 
the  transportation  request  form  Under 
the  proposed  regulations,  pipelines 
should  know  all  the  relevant 
information,  without  having  to  obtain 
additional  information  from  the 
requesting  shipper. 

The  Commission  proposes  to 
eliminate  the  requirement,  in  current 
§  250.16(b)(l)(iv),  that  requires  pipeline 
tariffs  to  include  the  procedures  used  to 
inform  affiliated  and  nonaffiliated 
shippers  of  the  availability  and  pricing 
of  transportation  service  and  of  the 
capacity  available  for  transportation. 
This  requirement  appears  superfluous 
since  pipelines  are  required  under 
Order  No.  636  to  provide  equal  and 
timely  access  on  their  EBBs  to 
information  relevant  to  the  availability 
of  service  on  their  systems. ' ' 

The  Commission  also  is  proposing  to 
eliminate  the  requirement,  in  current 
§  250.16(g)(1),  that  pipelines  maintain 
and  make  available  to  the  public  (at  the 
pipelines'  offices  and  through  the  mail) 
the  tariff  information  they  file  with  the 
Commission.  This  provision  merely 
duplicates  existing  provisions.  Section 
4(c)  of  the  Natural  (ias  Act  requires 
pipeline  tariff  information  to  be  publicly 
available  and  the  Commission's 
regulations  already  require  that  the 
information  be  made  available  at  the 
pipelines'  offices  as  well  as  through  the 
mail.'* 

3.  Reporting  Transportation 
Transactions 

Current  §  250.16(b)(2)  requires 
pipelines  to  file  with  the  Commission  a 
transportation  log  reporting  a  variety  of 
information  related  to  affiliate 


'J  See  Order  No.  497.  FERC  Suts.  k  Regs. 
'(Regulations  Preambles  1986-1990)  at  31.147 
(transportation  request  must  include  the  items  to  be 
disclosed). 

"  18  CFR  284.8(b)(3).  (4):  18  CFR  284.9(b)(3).  (4). 

'M5  U.S.C.  717c(c)  (1988):  18  CFR  154.16. 
154.22. 
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transactions,  and  §  250.16(c)  requires 
pipelines  to  maintain  the  same 
information  for  nonaffiliate  transactions. 
The  Commission  is  proposing  to  reduce 
the  amount  of  information  that  must  be 
maintained  and  to  clarify  the  filing 
requirements  in  light  of  the 
requirement,  promulgated  In  Order  No. 
497-D,  that  pipelines  post  the 
information  on  their  EBBs  in  lieu  of 
filing  it  with  the  Commission.i^ 

a.  Information  requirements.  The 
Commission  is  proposing  to  eliminate 
the  requirement  that  pipelines  maintain 
information  relating  to  firm 
transportation  under  §  250.16.  As  a 
result  of  Order  No.  636,  the  posting  and 
awarding  of  firm  service,  including  the 
reservation  charge  for  that  service,  will 
be  conducted  through,  and  reported  on, 
the  pipelines'  EBBs.'*  Since  all  the 
details  regarding  an  affiliate's  or  other 
shipper's  acquisition  of  firm  service  will 
be  on  the  EBB,  a  similar  posting 
requirement  for  affiliate  information 
under  §  250.16  appears  unnecessary.'^ 

For  interruptible  transportation, 
however,  the  EBBs  will  not  provide  the 
relevant  discount  information,  because, 
unhke  firm  service,  the  EBBs  will  not  be 
used  to  8llo<!:ate  interruptible  capacity  or 
establish  a  shipper's  rate  for 
interruptible  service. '^  The  allocation  of 
interruptible  transportation  and  the  rate 
for  individual  transactions  usually  takes 
place  during  the  pipehnes'  monthly  and 
daily  nomination  and  scheduling 
process.  Accordingly,  the  Commission 
is  retaining  the  current  requirement  to 
maintain  and  post  information  for 


»  Order  No.  497-D.  ni  FERC  Suts  k  Regs. 
Preambles  at  30.737;  18  CFR  250.16(dXl). 

'•  18  CFR  284.8(b)(3).  284  8(b)(4);  Order  No.  636. 
in  FERC  Suts.  k  Regs.  Preambles  at  30.419-20. 

■''The  Commission  recognlxa*  that  pipelines  may 
offer  firm  shippers  discounts  on  the  reservntion 
charge  after  the  capacity  is  awarded  and  also  may 
discount  the  &rm  usage  charge.  But  the  Coaunissioa 
does  not  deem  the  potential  for  such  discounting 
sufficient  to  warrant  the  continuation  of  the 
reporting  requirements  under  §  250.16.  Such 
discounting  has  not  proven  to  have  been  extensive 
in  the  past.  Moreover.  Informati  ^n  on  any  firm 
discounts  that  pipelines  do  provide  af&liates  tvill  be 
available  on  pipeline  EBBs  under  former  standard 
I  and  under  the  Commission's  Pari  284  discount 
reporting  requir«>nients.  although  without  as  much 
detail  as  required  by  §250.16.  See  18  CFR 
161  3(i)(revised  S  161.3(h));  16  CFR  .8(b)(4)(v) 
(requiring  standards  of  conduct  information  to  b« 
posted  on  EBBs);  18  CFR  284  7(dH5K4)  In  addiUon, 
the  Commission's  adoption  of  straight-fixed- 
variable  (SFV)  rate  design  in  Order  No.  636 
virtually  eliminates  the  pipelines'  ability  to 
discount  the  firm  usage  rate  as  well  as  the  impact 
of  any  discounts  if  they  did  occur.  Under  SFV,  th« 
usage  rate  ivflacts  only  variable  costs  (and 
applicable  volumetric  suit^iaigM).  and  pipsUnaa 
cannot  discount  b*law  wtabl*  cotL 

■•  Order  No.  636  only  raqulnd  pipaliBM  to  pott 
their  available  InlemipUbU  capacity  on  Itwir  EBB*. 
but  it  did  not  mandata  ifaM  dM  cwardlog  of 
intemipUble  capacity  taka  piaea  oo  Iha  EBBs.  It 
CFR  284.0(bH3). 


discounts  on  interruptible  service 
(proposed  §  250.16(c)). 

The  Commission  is  proposing  to 
eliminate  a  number  of  reporting 
requirements  relating  to  requests  for 
interruptible  service.  >'  The 
Commission's  experience  in 
administering  Order  No.  497  is  that  the 
most  important  information  for 
monitoring  potential  undue 
discrimination  is  the  discount 
information  for  individual  transactions. 
Once  that  information  is  known,  the 
Commission  can  obtain  information 
regarding  the  transportation  request 
dtiring  an  investigation  if  it  is  needed. 
Indeed,  some  of  the  information  on  the 
request,  such  as  the  extent  of  affiliation 
between  pipelines  and  suppUers  or 
shippers,  would  appear  to  be  well 
known  to  the  parties  transacting 
business  on  the  pipelines  and  should 
not  need  to  be  posted.20 

The  Commission  is  proposing  to 
eliminate  a  series  of  requirements  for 
posting  information  obtained  from  the 
transportation  request  on  the  source  and 
destination  of  gas.21  Informition  frx>m 
the  transportation  request  form  on 
source  and  destination  should  no  longer 
be  of  much  value  since  the  Commission 
has  required  pipelines  to  provide  for 
flexible  receipt  and  delivery  points.  By 
making  use  of  ahemate  receipt  or 
delivery  points,  shippers  will  be  able  to 
transport  gas  between  a  variety  of 
sources  and  destinations,  regardless  of 
the  source  or  destination  information 
provided  on  the  transportation  request 
form.  The  Commission,  however,  is 
retaining  the  requirement  that  pipelines 
post  the  quantity  of  gas  at  each  delivery 
point  for  discounts  actually  granted. 

The  Commission  has  not  proposed  to 
delete  certain  information  relating  to 
requests  for  service,  such  as  the  f>osition 
of  the  request  in  the  transportation 
queue  and  the  disposition  of  the 
request.  Nevertheless,  the  Commission 
is  unsure  about  the  value  of  retaining 
the  requirements  for  posting 
information  concerning  the  requests  for 
service  and  solicits  comments  on 
whether  they  should  be  deleted  as  well. 

In  Order  No.  636-A,  the  Commission 
addressed  the  requirement  in  current 
§  250.16(b)(2)(xlv)  for  reporting  whether 
gas  sales  are  being  made  below  cost.^^ 
A  commenter  had  requested  additional 


<*Tha  Commissloo  is  proposing  to  aliminala 
currenl  $$  25ai6(bK2)(il).  (iii),  (v).  (vl).  (xlv).  (xv). 
(xvii). 

KFor  the  same  reason,  the  Commission  is 
proposing  to  elimtnata  the  reporting  of  corporate 
afUlatloa  in  the  discount  reporting  raquiramant 
under  current  S  290.16(bM2Kxix). 

*>CurT«it  $$  2S0.16(bM2)  (vii).  (ix).  (xi). 

»Ordar  No.  eM-A,  m  FSRC  Stats,  ft  Hsfs. 
Preambles  at  30.622-23. 


protection  against  affiliate  abuse, 
contending  that,  after  unbimdling.  a 
pipeline  could  avoid  the  Order  No.  497 
requirement  to  post  transportation 
discounts  by  charging  its  affiliate  the 
maximum  transportation  rate  to  deliver 
the  gas,  but  selling  gas  to  its  affiliate  at 
a  loss.  As  part  of  its  response,  the 
Commission  stated  that  concealment  of 
such  an  arrangement  would  be  difficult 
in  light  of  the  §  250.16(b)(2)(xiv) 
requirement  for  pipelines  to  report 
whether  affiliated  marketers  or  their 
blanket  sales  operating  units  were 
selling  gas  below  cost. 

However,  after  further  consideration 
and  review  of  experience  under  Order 
No.  497,  the  Commission  is  proposing  to 
eliminate  the  sales  below  cost  provision, 
because  it  has  not  proved  meaningful  in 
evaluating  discounts  granted  by 
pipelines.  The  Commission  understands 
the  pipelines  obtain  the  information  on 
below  cost  sales  from  the  affiliated 
marketer  in  its  initial  request  for  service. 
The  information  reported  by  the 
pipeline,  therefore,  would  not  provide 
current  below  cost  sales  information 
that  can  be  directly  related  to  the 
current  transportation  arrangements 
posted  in  the  log.  Experience  also  shows 
that  98%  of  the  time  pipelines  report 
this  information  as  "no"  or  "unknown". 

The  Commission  has  no  evidence  that 
the  manipulation  of  gas  and 
transportation  prices,  as  suggested  by 
the  comment  in  Order  No.  636-A.  has 
occurred  or  resulted  in  discrimination. 
Moreover,  the  Commission  seriously 
doubts  whether,  in  the  competitive 
market  for  gas  sales,  any  pipeline 
reporting  requirement  would  permit 
monitoring  of  the  ever-changing  price 
which  shippers,,  whether  affiliated 
marketers  or  others,  will  be  paying  for 
gas.  Shippers  in  the  market  are  in  a 
better  position  to  obtain  information  on 
gas  prices  and  to  file  complaints  with 
the  Commission  if  they  believe  a 
manipulation  of  gas  and  transportation 
prices  results  in  an  undue 
discrimination  relating  to  the 
transportation  component. 

The  Commission  also  is  proposing  to 
clarify  the  reporting  requirements  by 
requiring  the  provision  of  information 
on  whether  an  affiliate  or  sales 
operating  unit  is  involved  in  the 
transportation  transaction  and  its  role. 
Current  §  250.16(b)(2)  (revised 
§  250.16(d))  already  requires  pipelines 
to  report  transactions  in  which  an 
affiliated  marketer  is  involved,  even  if  it 
is  not  the  shipper.  For  example,  an 
affiliate  or  pipeline  sales  operating  unit 
could  be  involved  in  a  transaction  as  a 
seller  of  gas  or  as  an  agent,  but  not  as 
the  shipper.  The  requirement  to  report 
the  extent  of  such  Involvement  would 


ensure  that  those  obtaining  the  affiUate 
information  would  know  die  role  of  the 
pipeline  afHIiate  when  it  is  not  a 
shipper. 

b.  Access  to  the  affiliate  and 
nonaffiliate  information.  The  existing 
regulations  require  pipelines  to  file 
transportation  logs  at  the  Commission. 
The  Commission  is  proposing  to 
conform  these  filing  requirements  to  the 
requirement,  established  in  Order  Nos. 
497-D  and  497-E,  that  pipelines  post 
affiliate  information  on  their  EBBs 
rather  than  submitting  it  to  the 
Commission." 

To  conform  the  Order  No.  497 
regulations  with  the  requirements  for 
EBBs,  the  new  regulations  would 
require  pipelines  to  post  affiliate 
information  on  their  EBBs  in  conformity 
with  the  requirements  of  §  284.8(b)(4) 
and  their  tariffs  and  to  provide  access  to 
the  affiliate  information  using  the  same 
procedures  and  protocols  as  used  for 
accessing  their  EBBs.^*  Pipelines, 
therefore,  must  ensure  that  their  EBBs 
for  affiliate  information  are  user-friendly 
and  incorporate  the  same  features  as 
apply  to  the  other  aspects  of  the 
pipelines'  EBBs.^s  They  also  must 
permit  users  to  obtain  the  affiliate 
information  by  using  the  same  phone 
number  and  log-on  procedures  they 
would  use  to  access  and  obtain 
information  about  available  capacity 
from  the  pipelines'  EBBs.  2* 

The  Commission  previously  had 
required  pipelines  to  file  their  affiliate 
transportation  logs  with  the 
Commission  on  magnetic  tape  or 
computer  disks  according  to  specified 
data  formats."  The  Commission 
similarly  required  the  pipelines  to 
maintain  nonaffiliate  information  in 
electronic  form  and  to  provide  this 
information  to  the  Commission  upon 
request  or  to  the  public  under  the 
Commission's  discovery  procedures.^ 
Since  pipelines  are  now  required  to 


"Under  Order  No  497-E.  the  requirement  for 
filing  transportalton  logs  at  the  Commission 
terminates  the  earlier  of  90  days  after  a  pipeline  is 
in  compliance  with  Order  No.  636  or  June  30, 1994. 

x  Pipelines  with  waivers  of  the  EBB  requirements 
under  Order  No.  636  would  have  to  file  for  a  waiver 
of  the  posting  and  downloading  requirements  for 
the  afPiliale  information  and  propose  an  alternate 
method  for  making  the  information  available. 

"  See  Order  No.  636.  Ill  FERC  Stats,  ft  Regs. 
Preambles  at  30,415.  For  example,  the  requirements 
to  provide  iniormation  through  downloadable  files, 
to  provide  on-iine  help,  search  functions,  and 
menus,  and  to  provide  for  baclcing-up,  archiving, 
and  retnoval  of  this  material  would  be  the  same  as 
those  for  the  capacity  availability  information 
posted  pursuant  to  S  284.B(b)(4). 

"For  example,  the  Commission  envisions  that,  in 
most  cases,  the  Order  No.  497  information  would 
be  a  separate  menu  item  that  users  could  choos« 
when  they  log-on  to  the  pipeline's  EBB. 

"18  CFR  250.16(e). 

"teCFR  250.16(c);  18  CFR  385.401-11. 


comply  \  brith  the  Part  284  EBB 
requirent  ents  for  posting  of  the  affiliate 
informat  on,  they  must  make  this 
informat  on  available  through 
downloadable  files.  The  regulations 
have  beeti  revised  to  reflect  this 
requirenjent. 

'The  Commission  is  also  proposing  to 
modify  tne  requirements  for  providing 
both  affiliate  and  nonaffiliate 
information  to  the  Commission  upon 
request.  Under  the  proposal,  pipelines 
would  01  ily  have  to  maintain  the 
informat  on  and  be  prepared  to  make  it 
available  electronically  within  a 
reasonab  e  time  upon  request,  according 
to  specif  cations  and  formats 
promulg  ited  by  the  Commission.  Under 
the  prop  )sal,  pipelines  would  not  have 
to  mainti  in  the  nonaffiliate  information 
in  one  c<  mputer  file.  They  could 
maintain  the  information  in  different 
files  so  li  tng  as  they  could  extract  the 
informat  on  and  provide  it,  upon 
request,  n  electronic  form.  The 
Commis!  ion  proposes  to  revise  Form  . 
No.  592 1 0  set  forth  the  specifications 
and  fom  ats  to  be  used  for  downloading 
and  for  f  roviding  the  information  to  the 
Commis!  ion  upon  request. ^9 

Currer  t  §  250.16(d){4)(ii)  provides 
that  filin ;  the  discounted  rate  report  for 
affiliate  I  ransactions  within  15  days  of 
the  close  of  the  billing  period  satisfies 
a  pipelir  b's  obligation  to  file  discount 
reports  i  nder  §  284.7(d)(5)(iv).  Since 
■  pipeline  are  no  longer  required 
routine);  to  file  transportation  logs  with 
the  Com  nission,  they  must  now  fully 
comply  1  ^ith  §  284.7(d)(5)(iv)  for 
affiliate  I  ransactions. 

IV.  Suns  it  Date 
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C(  mmission  is  not  proposing  to 
sunset  provision  in  this  rule, 
^osed  revisions  reduce  the 
burden  significantly,  and  a 
date,  such  as  one  year  from 
would  not  necessarily  provide 
time  for  the  Commission  fully 
the  effect  of  Order  No.  636 
ines'  incentive  to  favor 
The  Commission  always  can 
e  the  rule  when  sufficient 
on  is  available.  For  example, 
uation  of  the  impact  of  the 
release  mechanism,  the 
Commisfion  may  find  that  the 

of  released  capacity  has  so 
the  significance  of  interruptible 
from  the  pipeline  that  the 
latic  ns  are  no  longer  needed.  But, 
Commission  cannot  predict  when  it 
sufficient  data  to  make  such 
a  determ  ination.  The  Commission  notes 
that  even  without  a  sunset  provision,  it 


i^The  pifeposed  specifications  and  format  are 
attached  ai  Appendix  A. 


must  review  these  regulations  within 
three  years  because  the  Paperwork 
Reduction  Act  does  not  permit  OMB  to 
approve  an  information  collection 
requirement  for  a  period  in  excess  of 
three  years.x' 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.^'  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment. ■'^  The  action  taken  here 
falls  within  categorical  exclusions 
provided  in  the  Commission's 
regulations. '^  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  rulemaking. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ^  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that  th 
regulations  proposed  herein  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

VII.  Information  Collection 
Requirement 

Office  of  Management  and  Budget 
(OMB)  regulations  require  approval  of 
certain  information  collection 
requirements  imposed  by  agency 
rules."  The  proposed  rule  revises  and 
reduces  the  reporting  requirements/ 
burden  under  existing  FERC-592. 
Marketing  Affiliates  of  Interstate 
Pipelines  (OMB  Control  No.  1902- 
0157). 

The  information  required  under 
FERC-592  enables  the  Commission  to 
carry  out  its  legislative  mandate  under 
the  NGA  and  NGPA  and  will  help 
ensure  a  viable  capacity  release  market 
under  the  Commission's  Order  No.  636. 
Specifically,  the  required  information 
allows  the  Commission  to  review/ 
monitor  pipeline  transportation,  sales, 
and  storage  transactions  with  its 


5044  use.  3507(d). 

"  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec.  17, 1987).  FERC  Stats.  A  Regs  Preambles 
1986-1990  1  30,783  (1987). 

"  18  CFR  380.4. 

"See  18  CFR  380.4(a)(2)(ii).  380.4(a)(5). 

M5U.S.C.  601-612. 

"5  CFR  1320.13. 


marketing  affiliates  to  deter  undue 
discrimination  and  to  take  appropriate 
action,  where  and  when  necessary.  The 
information  is  also  used  by  others  to 
indicate  whether  or  not  there  has  been 
discrimination  in  pipeline/affiliate/ 
nonaffiliate  transactions. 

The  Commission  is  submitting 
notification  of  these  FER0592 
information  requirements  to  OMB  for  its 
review  and  approval.  Interested  persons 
may  obtain  filrther  information  by 
contacting  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington.  DC 
20426  (Attention:  Michael  Miller. 
Information  Services  Division.  (202) 
208-1415).  Comments  on  the 
requirements  of  the  subject  proposed 
rule  may  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503  [Attention:  Desk 
Officer  for  Federal  Energy  Regulatory 
Commission]. 

VIII.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  notice, 
including  any  related  matters  or 
alternative  proposals  that  commenters 
may  wish  to  discuss.  An  original  and  14 
copies  of  comments  to  this  notice  must 
befiled  with  the  Commission  no  later 
than  February  4,  1994.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  C:apitol  Street, 
NE,  Washington,  DC  20426,  and  should 
refer  to  Docket  No.  RM94-6-000. 

All  written  comments  vnll  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
941  North  Capitol  Street,  NE, 
Washington,  DC  20426,  during  regular 
business  hours. 

List  of  Subjects 

18  CFR  Part  161 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  250 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
Loia  D.  CashflU. 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts 
161  and  250,  chapter  I.  title  IB.  Code  of 
Federal  Regulations,  as  set  forth  below. 


PART  161— STANDARDS  OF 
CONDUCT  FOR  INTERSTATE 
PIPEUNES  WITH  MARKETING 
AFFIUATES 

1.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

2.  In  S  161.3,  paragraph  (h)  is 
removed,  paragraphs  (i)  through  (1)  are 
redesignated  (h)  through  (k).  and 
redesignated  paragraph  (i)  is  revised  to 
read  as  follows: 

1 161.3    Standard*  of  conduct 

•        •        •        •        • 

(i)  It  must  file  with  the  Commission 
procedures  that  will  enable  shippers 
arid  the  Commission  to  determine  how 
the  pipeline  is  complying  with  the 
standards  in  this  section. 

PART  25a-FORMS 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-71 7w,  3301- 
3432;  42  U.S.C.  7101-7352. 

2.  §  250.16  is  revised  to  read  as 
follows: 

S  2S0.1 6    Format  of  compliance  plan  for 
transportation  sarvlcM  and  affillata 
trantactiona. 

(a)  Who  must  comply.  The 
requirements  of  this  section  apply  to 
interstate  natural  gas  pipelines  that 
transport  natural  gas  for  others  pursuant 
to  subparts  B  or  G  of  part  284  of  this 
chapter  and  are  affiliated,  as  that  term 
is  defined  in  §  161.2  of  this  chapter,  in 
any  way  with  a  natural  gas  marketing  or 
brokering  entity  and  conducts 
transportation  transactions  with  its 
affiliate. 

(b)  Tariff  requirements.  An  interstate 

.  pipeline  must  maintain  tariff  provisions 
containing  the  following: 

(1)  A  complete  list  of  operating 
perssnnel  and  facilities  shared  by  the 
interstate  natural  gas  pipeline  and  the 
affiliated  marketing  or  brokering 
company,  which  the  pipeline  must 
update  and  refile  with  the  Commission 
on  a  quarterly  basis  to  reflect  changes 
occurring  during  the  quarter: 

(2)  The  procedures  used  to  address 
and  resolve  complaints  by  shippers  and 
potential  shippers  including  a  provision 
that  the  pipeline  will  respond  within  48 
hours  and  in  writing  within  30  days  to 
such  complaints. 

(c)  Transportation  information.  An 
interstate  pipeline  must  maintain  the 
following  information  for  all  requests 
for  interruptible  transportation  service 
conducted  pursuant  to  subparts  B  or  G 
of  part  284  of  this  chapter. 


(1)  The  identity  of  the  shipper  making 
the  request  for  service,  including  a 
designation  of  whether  the  shipper  is  a 
local  distribution  company,  an  interstate 
pipeline,  an  intrastate  pipeline,  an  end 
user,  a  producer,  or  a  marketer. 

(2)  Tne  date  of  receipt  of  the  request. 

(3)  The  specific  affiliation  of  the 
requester  with  the  interstate  pipeline. 

(4)  Whether  an  affiliated  marketer  or 
pipeline  sales  operating  unit  is  involved 
in  the  transaction  and  its  role. 

(5)  The  maximum  daily  contract 
volume  of  gas  requested  to  be 
transported. 

(6)  The  position  of  the  request  in  the 
transportation  request  queue. 

(7)  The  disposition  of  the  request. 

(8)  Any  complaints  by  the  shipper  or 
end  user  concerning  the  requested  or 
furnished  service  and  the  disposition  of 
such  complaints. 

(9)  Whenever  service  is  requested, 
offered,  or  provided  at  discounted  rates: 
The  name  of  the  shipper  requesting  or 
being  offered  or  provided  the  discount: 
the  amount  and  duration  of  the  discount 
requested,  offered  or  provided;  the 
maximum  rate  or  fee;  the  rate  or  fee 
actually  charged  during  the  bilUng 
period;  and  the  quantity  of  gas 
scheduled  at  the  discounted  rate  during 
the  billing  period  for  each  delivery 
point. 

(10)  Whether  the  pipeUne  has  granted 
a  waiver  of  a  tariff  provision  in 
providing  the  requested  service. 

(d)  Filing  requirements  for 
transportation  involving  affiliated 
marketers  or  brokers.  An  interstate 
pipehne  must  file  the  information 
specified  in  paragraph  (c)  of  this  section 
for  transportation  requests  by  affiliated 
marketers  or  brokers  or  in  which  an 
affiliated  marketer  or  broker  is  involved 
in  the  following  manner  and  must 
provide  this  information  when  service 
begins  and  update  the  information  on  a 
dailv  basis. 

(1)  It  must  post  each  transaction  on  its 
Electronic  Bulletin  Board  for  no  less 
than  90  days  in  conformity  with  the 
requirements  of  subpart  A,  part  284. 

§  284.8(b)(4)  of  this  chapter  and  its 
tariff,  and  using  the  same  protocols  and 
procedures  for  access  as  used  for  its 
Electronic  Bulletin  Board. 

(2)  It  must  provide  for  downloading  of 
the  information  according  to 
specifications  and  format  contained  in 
Form  No.  592.  which  can  be  obtained  at 
the  Federal  Energy  Regulatory 
Commission.  Public  Reference  and  Files 
Maintenance  Branch,  941  North  Capitol 
St.,  NE..  Washington,  IX:  20426 

(e)  Provision  of  data  for  affiliate  and 
nonaffiliate  transactions.  (1)  The 
information  pipelines  are  required  to 
maintain  by  paragraph  (c)  of  this  section 
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for  both  affiliate  and  nonaffiliate 
transaction  must  be  made  available  to 
the  Commission  upon  request  and  to  the 
public  under  subpart  D  of  part  385  of 
this  chapter. 

(2)  When  requested  by  the 
Commission,  the  information  must  be 
provided,  within  a  reasonaUe  time, 
according  to  the  speciBcations  and 
format  contained  in  Form  No.  592, 
which  can  be  obtained  at  the  Federal 
Energy  Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  941  North  Capitol  St.,  NE.. 
Washington.  DC  20426. 

(f)  Penalty  for  failure  to  comply.  (1) 
Any  person  who  transports  gas  for 
others  pursuant  to  subparts  B  or  G  of 
part  284  of  this  chapter  and  who 
knowingly  violates  the  requirements  of 
§  161.3.  §  250.16,  or  §  284.13  of  this 
chapter  will  be  subject,  pursuant  to 
§§  311(c),  501.  and  504(b)(6)  of  the 
Natural  Gas  PoHcy  Act  of  1978.  to  a  civil 
penalty,  which  the  Commission  may 
assess,  of  not  more  than  $5,000  for  any 
one  violation. 

(2)  For  purposes  of  this  paragraph,  in 
the  case  of  a  continuing  violation,  each 
day  of  the  violation  will  constitute  a 
separate  violation. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 

Form  Approved  0MB  No.  1902-0157;  FERC 
Form  No.  592 

Marketing  AfHliates  of  Interstate  Pipelines 

Record  Formats 

Revised  December  7, 1993. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  66.2 
hours  per  year  per  respondent,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  the  burden,  to  each  of  the  following: 
Michael  Miller,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street,  NE.. 

Washington,  DC  20426; 
Office  of  Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget, 

Washington,  DC  20503,  Attention:  Desk 

Officer  for  the  Federal  Energy  Regulatory 

Commission. 
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Pipelines,  Schedule  XI 
(1)  The  Header  Record 


(2)  The  Ti^nsport 
Record 

(3)  The  Tifensporti 
Record 

(4)  The  St  (rage 

(5)  The  N(  rrative 

(6)  The  F<jDtnotes 


General  Inf4miation 

/.  Purpose 

The  infonhat 
monitoring 
affiliates  (w 
I  of  part  284 
to  deter  und|ie 
companies 
and  to  pi 
affiliates 


ion  required  is  to  support  the 
activities  of  pipeline  marketing 
ich  includes  holders  of  subp»art 
blanket  sales  certificates)  so  as 
discrimination  by  pipeline 
favor  of  marketing  affiliates. 
prevAit  any  harassment  of  non- 


(if< 


n; 


///.  How  to 
A.  Affiliate 


2  /  Tuesday,  January  4,  1994  /  Proposed  Rulfs 


ation/Storage  Request 

ation  Discounted  Rate 

Discounted  Rate  Record 
Record 
Record 


//.  Who  Mus ' 

All  intersi  ite 
companies  t  lat 

•  Transp<  rt 
to  subparts 

•  Are  affi 
gas  marketi 
term  is  defided 

•  Conduc: 
an  affiliate 

must  mainti  in  the  requisite  information  for 
interruptibh  transportation  service  as 
specified  in  the  FERC  Form  No.  592  and  in 
the  manner  >rescnbed  herein. 


Comply 
natural  gas  pipeline 

natural  gas  for  others  pursuant 
or  G  of  part  284 

iated  in  any  way  with  a  natural 
or  brokering  entity,  as  that 
"inl8CFRSl61.2,and 
transportation  transactions  with 


ig 


£  bmply 
)ata 


The  requt  ed  Form  No.  S92  information  for 
interruptibh  transportation/storage  service 
must  be  pub  licly  available  on  an  electronic 
bulletin  board  (EBB)  which  satisfies  the 
pipeline's  obligations  under  Order  No.  836. 
This  Form  No.  592  data/information  is  also 
required  to  ie  downloadable  in  ASCII  flat 
files  confon  ling  with  the  specifications  of 
these  instru(  :tions  and  record  formats. 

The  requi  ement  for  back-up,  archive,  and 
retrieval  of  ( le  Form  No.  592  Interruptible 
transportati(  n/storage  information  on  the 
EBB  is  the  s  ime  as  for  information  posted 
pursuant  to  >  284.8(b)(4).  Each  affiliate 
interruptibh  transportation/storage 
transaction  i  nust  be  posted  for  a  90  day 
period.  EBB  functionality  shall  be  provided 
to  permit  us  srs  to  extract  currently  posted 
Form  No.  5S  2  data,  for  one  or  more  months, 
and  to  dowi  load  a  flat  file  containing  this 
material  fon  natted  in  accordance  with  these 
instructions 

B.  Affiliate  (  nd  Nonaffiliate  Data 


cot  lain 


ue 


Pip)€lines 
flat  files 
interruptibh 
information 
both  pipeli 
discovery 
pipelines  to 
files  for  hot! 
track  tape 
or  on  com_ 

The  pipel 
provide  one 
submitted 
diskette(s) 
Commissioi 
flat  files. 


Thj 


must  have  the  capability  to  create 
laining  the  Form  No.  592 
transportation/storage 
for  a  Specified  time  period,  for 
affiliates  and  nonaffiliates.  For 
Conunission  may  require 
submit  these  Form  No.  592  flat 
affiliates  and  nonaffiliates  on  9- 
l(s),  18-track  tape  cartridges{s), 
er  diskette(s). 

ne  may  also  be  requested  to 
paper  copy  of  the  Information 
1  the  magnetic  tape(s)  or 
formatted  so  as  to  assist 
staff  in  reading  the  company's 
paper  copy,  if  requested,  must 


t  le 


ne 


pi  ter « 


01 


cover  the  same  time  (>eriod  as  the  flat  files 
submitted  on  the  magnetic  tape(s)  or 
diskette(s). 

IV.  Where  to  Submit 

(1)  Any  required  submission  should  be 
addressed  to:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street,  NE.,  Washington.  DC  20426 

(2)  Hand  deliveries  can  be  made  to.  Office 
of  the  Secretary,  Federal  Energy  Regulatory 
Commission,  room  3110,  825  N.  Capitol 
Street,  NE.,  Washington,  DC  20426. 

General  Instructions 

1.  The  notation  f(m,n)  will  be  used  to 
denote  a  numeric  string  of  length  "m" 
including  a  decimal  ("  ")  with  "n  "  digits 
following  the  decimal. 

2.  In  preparing  the  required  flat  file,  the 
following  conventions  must  l>e  followed. 

(A)  AH  numeric  fields  must  not  be  left 
blank  and  must  be  right  pistified  unless 
indicated  otherwise. 

(B)  All  money  items  should  be  rounded  to 
the  nearest  dollar  except  where  noted. 

(C)  All  volumetric  data  should  be  stated  in 
MMbtu's  (rounded  to  the  nearest  MMbtu), 
except  where  noted 

(D)  All  rates  should  be  stated  in  cents  per 
MMbtu  fixed  decimal  numbers,  format 
f[10,2).  For  example,  $1.5264/MMbtu  should 
be  stated  as  152.64. 

(E)  Negative  values  should  be  reported 
with  a  "  -  "  sign  preceding  the  first  nonzero 
digit  reported. 

(F)  Commas  must  not  be  included  in  any 
numeric  field. 

(G)  Percents  should  be  reporied  as  whole 
numbers  between  0  and  100  inclusive. 

(H)  All  dates  should  be  reporied  as  six  digit 
numerics  (year,  month,  day),  unless 
otherwise  indicated. 

3.  The  sequence  number  is  the  sequential 
number  assigned  to  a  record  as  it  is  recorded 
on  a  schedule/record.  The  sequence  number 
is  incremented  as  additional  records  are 
added  to  a  schedule/record  and  will  be 
between  t  and  999.999,  inclusive.  (Note:  The 
sequence  number  should  be  right  justified, 
zero  filled.) 

4.  The  reference  number  is  the 
alphanumeric  string  formed  by  concatenation 
of  the  Schedule  ID,  Record  ID,  sequence 
number,  and  item  location  number.  E.g.,  a 
respondent's  Company  ID  reported  in  the 
first  record  on  the  "General  Information" 
record  would  have  reference  number 
"XlOlOOOOOlOll"  formed  by  joining 
(concatenating)  the  schedule  ID  "XI",  the 
record  ID  "01",  the  sequence  number 
"000001",  and  the  item  location  number 
"Oil". 

5.  Report  any  footnote  relative  to  any  item 
reported  on  Schedule  XI  in  the  "Footnotes 
Record",  (Record  06  of  Schedule  XI).  Each 
footnote  should  be  cross  referenced  to  the 
schedule  and  record  (line)  it  pertains  to  by 
the  appropriate  reference  number.  E.g.,  a 
footnote  for  Company  ID  reported  in  the  first 
record  of  the  "General  Information"  record, 
(Schedule  XI,  Record  01),  would  be  recorded 
in  the  "Footnote  Record,"  (Schedule  XI, 
Record  06),  using  the  reference  number 
"XlOlOOOOOlOll".  At  a  minimum,  the 
respondent  should  report  the  following 
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information,  in  footnotes,  for  each  contract/ 
request  reported  in  the  "Transportation 
Senice  Data  Record."  (Schedule  XI.  Record 
02). 

a.  The  field  "Respondent  Affiliation,"  item 
number  15.  should  be  footnoted  to  provide  a 
complete  list  of  personnel  and  facilities 
shared  by  the  interstate  pipeline  and 
affiliated  marketer  or  broker,  or  by  the 
interstate  pipeline  and  its  blanket  sales 
operating  unit.  Negative  reports  are  required. 

b  The  field  "Disposition  of  Request,"  item 
number  11.  should  be  footnoted  to  provide 
any  complaints  and  the  disp>osition  of  such 
cunipiaints  by  .the  shipper  or  end  user 
concerning  the  requested  or  furnished 
service. 

6.  Source  of  codes. 

(A)  Pipeline  Company  ID:  Use  the  code  for 
thn  pipeline  as  contained  in  the  Buyer  Seller 
Ci)de  List,  U.S.  Department  of  Energy's 
publication  DOE/EIA-Ol  76.  A  code  may  be 
"blamed  by  calling  ElA  at  (202)  254-5435. 

(B)  Cxir.tract  ID:  The  respondent's  own 
lit'.signdtion  for  the  contract  or  ag."eemcnt 
covering  the  transaction  being  reported.  This 
identifier  w  ill  either  be  assigned  by  the 
rt'sjiondnnt  or  the  party  providing  a  service 
111  the  respondent. 

7  A  pipeline  blanket  sales  operating  unit 
IS  nnv  entity  operating  under  a  subpart  ^  of 


part  284  blanket  sales  certificate,  and  is 
considered  the  functional  equivalent  of  a 
marketing  affiliate. 

Specific  Instructions 

1.  Request  ID:  The  Request  ID  is  the  unique 
sequential  number  assigned  by  the 
respondent  to  a  request  for  transportation 
service  when  that  request  is  received  by  the 
respondent. 

2.  Date  Request  Received:  The  month,  day, 
and  year  the  pipeline  company  received  the 
request  for  transportation  service. 

3.  Maximum  Daily  Contract  Volumes  To  Be 
Transported  (or  Maximum  Storage 
Withdrawal  Quantity):  The  total  maximum 
daily  contract  volumes  of  natural  gas  to  be 
transported  by  the  pipeline  company  (or 
withdrawn  f^im  storage). 

4.  Delivery  i'cint  ID:  The  point  at  which 
the  pipeline  company  delivers  the  natural  gas 
to  a  designated  end  user,  local  distribution 
company,  etc.  as  specified  by  the 
transportation  service  requested.  The 
respondent  will  provide  a  unique  20-byte 
alphanumeric  identifier  for  each  delivery 
point  on  his  pipeline  system.  This  delivery 
point  ID  will  be  the  alphanumeric  label/name 
which  the  respondent  uses  in  conducting  his 
daily  business,  (or  a  unique  abbreviation 


thereof  if  the  company  identifier  is  more  than 
20  characters  in  length.) 

5.  Maximum  Rate  for  Transportation 
Service:  The  maximum  rate  contained  in  the 
respondent's  currently  effective  tariff  for  the 
rate  schedule  under  which  the  interruptible 
transportation  service  is  l>eing  conducted. 

6.  Discounted  Rate  for  Transportation 
Service:  A  rate  that  is  less  than  the  maximum 
rate  on  file  with  the  Commission. 

7.  Contracted  Storage  Capacity:  Contracted 
working  gas  (Top  Gas)  volume 

Schedules 

Marketing  Affiliates  of  Interstate  Pipelinfs — 
Schedule  XI 

DefiniUons  of  Items  and  File  Layout  for  the 
Marketing  Affiliates  of  Interstate  P'polines — 
Schedule  XI 

This  schedule  will  consist  of  six  riH;i»rd 

formats: 

(01)  The  Header  Record 

(02)  The  Transportation/Storage  Rcqm-st 
Record 

(0.1)  The  Transportation  DiscountiMi  R.iti- 
Record 

(04)  The  Storage  Discounted  Rate  Rcconl 

(05)  The  Narrative  Record 

(06)  The  F«>tnotKs  Re«:ord 

(1 )  The  Header  Record 


Item  No. 

Item 

Character 
position 

Data  type 

Comments 

Schedule  ID  

1-2 

5-10 

11-14 

Character  ... 

Numenc 

Numenc 

Numenc 

SctteXI 

Record  10 

Code=01 

Company  code  from  buyer/seller  code  list,  see  general 

instruction  6. 
(MMYY);  month  and  year  wtiich  data  represents. 

1       . 

Company  10 

3    

Month  Posted  

il)  The  Transporlat ion/Storage  Request 
K.icord 


Item  No 


4 

5 

7 

8 

9 
11 

14 
15 

18 


Item 


Schedule  ID  

Record  ID 

Sequence  No 

Contract  ID 

Request  ID  

Position  in  Queje  

Total  Number  ot  Requests  m  Queue 

Date  Request  Received 

Otspoatjoo  of  Request ;. 

Shipper 

Pipeline  Affiliation  with  Shipper  

Shipper  Type .„1..., 

Affiliate  Name  


Ctiaracter 
position 


1-2 

:^-4 

5-10 
11-18 
19-25 
26-30 

31-35 

36-41 
42 


43-82 
83 


84 


85-124 


Data  type 


Character 
f^umeric 
Numenc  .. 
Character 
Numeric  .. 
Numeric  .. 

Numenc  .. 

Numenc  .. 
Numenc  .. 


Character 

Numeric  ... 


Nurr>eric 


Character 


Comments 


Sch=X1. 

Code=02. 

Right  justified,  zero  filled,  see  ger>eral  instruction  3 

See  general  instruction  6(b). 

See  specific  instruction  1 . 

Place  in  waiting  line  for  contract  for  transportation  serv- 
ice. 

Total  number  of  requests  pending  with  pipeline  for  ini- 
tial transportation  service. 

(MMDD'VY).  see  specific  instruction  2 

See  gooeral  instoictioo  5b;  code=1,  granted  at  maxi- 
mum rate;  code=2,  granted  a  discounted  rate. 
code=.3.  denied  due  to  a  capacity  limitation.  code=4. 
denied  due  to  finanaal  cond'tion  .of  requestor; 
cod©=5.  other  (prov»de  specific  details  in  a  footrxjte). 

Name  of  the  shipper  requesting  service 

See  general  instruction  5a  and  rxjte  1.  code=1.  re 
spoodent  affiliated  with  shipper.  code=2.  respondent 
not  affiliated  with  shipper. 

Code=1,  LOC/distributor  code=2.  interstate  pipeline. 
code=3.  intrastate  pipeline;  code=4,  end  user. 
code=5.  producer;  code=6,  marketer;  code»7.  ott»ef, 
(specify  in  footnote), 

Nan>e  of  the  ptpeline  affiliate  involved  m  the  transpor- 
tabon/storage  service  t>eing  provided;  if  more  thar« 
one  affiliate  is  Involved  in  the  service,  provide 
name(s)  In  a  footnote 
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Item  No. 


20  . 

21  . 

31  . 

33a 

33b 
33c 


Item 


Role  of  Affiliate 


Is  Affiliate  a  Pipeline  Sales  Operating  Unit 

of  the  Respondent. 
Discounted  Rate  Requested 


Maximum  Daily  Contract  Volume  to  be 
Transported  (or  Maximum  Storage 
Withdrawal  Quantity). 

Type  of  Service 

Type  of  T.-snsaction  

Contracted  Storage  Capacity 

Cf'aracterof  Service  

Posting  Date 

Footnote  


Character 
position 


125 


Data  type 


Character 


126 

Character  ... 

127 

Numeric 

12S-137 

Ni.neric 

138 

Nur^e-ic 

139 

Numenc 

140-149 
150 

Numeric  ...... 

Numeric 

151-156 

Numeric 

157 

Numeric 

Comments 


Affiliates  role  in  the  transportatior^storage  service  is: 
code=1,  shipper;  code=2,  marketer;  code=3,-  sup- 
plier; code=4,  seller;  code=5,  buyer;  code=6,  agent; 
code=7,  enduser;  code=6.  other,  (identify  role  In  a 
footnote). 

Code=Y,  yes;  code=N,  no. 

Discounted  rate  requested  by  party  requesting  the 
transportation  service;  code=0.  discount  not  re- 
quested; code=1,  discount  requested. 

(MMbtu);  see  specific  Instruction  3.  Post  contracted 
storage  capacity  in  Item  33b. 

See  note  1 ;  code=1 ,  interruptible  service  without  waiv- 
er; code=2,  intermptible  service  with  waiver. 

Code=1,  code=2,  a  previously  posted  transaction  in 
which  changes  occurred. 

(MMbtu);  see  specific  Instmction  7. 

Code=1,  storage  service;  code=2,  transportation  relat- 
ed to  sale  made  by  pipeline  blanket  sales  operating 
unit;  code=3.  other  transportation. 

(YYMMDO),  year,  month,  and  day  entry  is  posted  on 
pipeline's  electronic  bulletin  board. 

Code=1,  footnote  is  provided  for  this  record;  code=0, 
no  footnote  provided. 


Note  1:  Reoort  In  this  data  item  whether  a  waiver  of  a  tar  ff  provision  has  been  granted  in  providing  the  requested  service.  Code  1  will  be  used 
to  Indicate  interruptible  transportation  service  without  waive  of  a  tanff  provision;  code  3  and  4  will  be  used  to  indicate  interruptible  transportation 
se  vice  with  a  waiver  of  a  tariff  provision  of  the  respondent.  Provide  details  on  any  waiver  granted  in  a  footnote. 

(3'  The  Transportation  Discounted  Rate 

Rf  •  .ord 


Item  No. 


/. 
5 

35 
38 

39 

14 
18 

36 

37 

40 


Item 


Schedule  ID  

Record  ID 

Sequence  Number  .. 

Contract  ID 

Request  ID  

Delivery  Point  ID  

Billing  Period  

Duration  of  Discount 

Shipper 

Shipper  Type 


Maximum  Rate  for  Transportation  Sendee 


Discounted  Rate  for  Transportation  Sen/- 

Ice. 


Volume  Transported 

Posting  Date  

Footnote 


Note  2:  This  record  is  filed  for  each  delivery  point  actual)  r 
be  reported. 


(4)  The  Storage  Discounted  Rate  Record 


Character 
position 


1-2 
3-4 
5-10 
11-18 
19-25 
26-45 
46-€5 

66-67 

68-107 
108 


109-118 

119-128 

129-*139 

140-145 

146 


Data  type 


Character 
Numeric  .. 
Numeric  .. 
Character 
Numeric  .. 
Character 
Character 

Numeric  .. 

Character 
Numeric  .. 

Numeric  .. 

Numeric  .. 

Nun>eric  .. 
Numeric  .. 
Numeric  .. 


Comments 


Sch=X1. 

Code=03. 

Right  justified,  zero  filled,  see  general  instruction  3. 

See  general  Instruction  6(b). 

See  specific  Instruction  1 . 

See  specific  instruction  4  and  note  2. 

The  billing  period  during  which  the  discounted  rate  was 
collected. 

Number  of  days  in  the  billing  period  the  discount  was 
offered  or  provided. 

Name  of  the  shipper  receiving  transportation  service. 

Codesi,  LDC/distributor;  code=2.  interstate  pipeline. 
codecs,  intrastate  pipeline;  code=4,  end  user- 
code=5,  producer;  code=6,  marketer;  code=7.  other, 
(specify  In  footnote). 

(Cents/MMbtu);  maximum  effective  rate/fee  currently 
on  file  with  the  Commission  for  the  service  provided; 
format  f(10.2);  eg..  35.62  cents  is  reported  as 
"35.62";  see  specific  instruction  5. 

(Cents/MMbtu);  actual  rate/fee  collected  for  the  trans- 
portation service  rendered;  format  f(10.2).  e.g..  32.15 
cents  Is  reported  as  "32.15";  do  not  report  a  nega- 
tive value;  see  specific  Instnjction  6. 

(MMbtu);  volume  of  gas  transported  at  the  discounted 
rate. 

(YYMMDD).  year,  month,  and  day  entry  is  posted  on 
pipeline's  electronic  bulletin  t>oard. 

Code=1,  footnote  Is  provided  for  this  record;  code=0, 
no  footnote  provided. 


used  during  the  billing  period  reported.  Only  transactions  actually  discounted  should 
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Schedute  ID  

Record  ID 

SequerKe  No 

ContrtKrt  ID 

Request  ID 

Delivery  Point  ID 
Billing  PefkxJ  


4  

5  

35  

38    

39    

14  _. 

18  Shipper  Type 


Duratkxi  of  Discount 
Shipper  ... 


42 

43 

44 

45 

46 

47 

48 

49 

SO 
51 


52  

53  


Character 

positkxi 


Maximum  Rate  for  Storage  Capacity 


Maximum   Rate   lor   Maxinxim   Storage 

Withdra«val  Quantity. 
Maximum  Storage  Injectkjn  Rate  


Maximum  Storage  Withdrawal  Rate 

Discounted  Rate  For  Storage  Capacity  . ... 

Discounted  Rale  For  Maximum  Storage 

Withdrawal  Quantity. 
Discounted  Storage  Injection  Rate 

Discounted  Storage  Withdrawal  Rate 


Discounted  Storage  Capacity  Votume 

Discounted  Maximum  Storage  Withdrawal 
Quantity. 

Discounted  Storage  Ir^ectkxi  Volume  

Discounted  Storage  Withdrawal  Volume  .. 
Posting  Date  ...„ „ 

Footnote  _ 


1-2 

5-10 
11-18 
19-25 
26-45 
46-65 

66-67 

6»-107 
108 


10^118 

119-128 

12»-138 

139-148 

149-158 

159-168 

169-178 

179-188 

189-198 
199-208 

209-218 
219-228 
229-234 

235 


Datatype 


Character 
Numeric  .. 
Numeric  .. 
Character 
Numeric  .. 
Character 
Character 

Numenc  .. 

Character 
t^lumeric  .. 

Numeric  .. 

Numeric  .. 

Numeric  .. 

Numeric  .. 

Numeric  .. 

Nunr>er1c  .. 

Numeric  .. 

Numeric  .. 

Numeric .. 
Numeric .. 

Nunfieric  .. 
Numeric .. 
Numeric  .. 

f^lumeric ... 


Comments 


Note  3:  This  record  Is  filed  lor  each  deliver  point  actually 
t>e  reported. 


Sch-XI 

Codes04. 

Right  justified,  zero  liMed,  see  general  insmiction  3. 

See  general  instructton  6(b). 

See  spedfk:  instruction  1 . 

See  specific  lnstnx:tkxi  4  and  note  3. 

The  billing  period  during  which  the  discounted  rate  was 

collected 
Number  of  days  in  the  billing  period  the  discount  was 

offered  or  provided. 
Name  of  the  shipper  receiving  storage  sendee. 
Code-1,  LDC/distilbutor;  code=2.  interstate  pipeline; 

codeB3.    intrastate    pipeline;    codes4,    stkj    user; 

code=5.  producer  code»6.  marketer  code=7.  other] 

(specify  in  footnote). 
(Cents/MMbtu);  format  t(l0,2);  see  spedfk;  instnjctkxi 

5  for  definition. 
(Cents/MMt>tu);  format  1(10,2);  see  specHk:  instruction 

5  tor  definitkxi 
(Cents/MMbtu);  format  f(lO,2);  see  specific  instmctton 

5  lor  definition. 
(Cents/MMbtu);  tomwit  1(10,2);  see  specific  instmction 

5  for  definitkx). 

(Centa/MMbtu);  tomfiat  1(10,2);  see  spedtic  instruction 

6  for  definilkx) 

(Cents/MMbtu);  format  1(10.2);  see  specific  mstructton 

6  lor  definition. 
(Centa^Mbtu);  format  f(10,2);  see  specific  instruction 

6fordelinltton 
(Cents/MMbtu);  format  1(10,2);  see  specHic  Instruction 

6  for  defimtkyt 
(MMbtu). 
(MMbtu). 

(MMbtu). 
(MMbtu). 
(YYMMDO),  year,  month,  and  day  entry  is  posted  on 

pipeline's  electronk:  buNtln  board. 
Code>1,  footnote  is  provided  for  this  record;  Code-0, 

no  footnote  provided. 


used  during  ttie  blMing  period  reported.  Only  transaclons  actually  discounted  should 


(5)  The  Narrative  Record 


Item  No. 


Item 


Schedule  ID  ... 

Record  ID 

Sequence  Na 

Text  ID  ..„ , 

Text 


Character 

poeifion 


1-2 
3-4 

5-10 

11 

12-143 


Datatype 


Character 
Numeric ... 
Numeric  ... 
Numeric ... 
Character 


I      Comments 


Sch-XI. 

Code-05 

Right  Justified,  zero  filed,  see  general  Instnxtton  3. 

See  note  4. 

See  note  5. 


ki!tSJ''tSn!^^wSSi^^*^  are  to  be  used  to  enter  free  fomi  text  The  Tart  ID"  Is  »»  corresponding  code  as  s«  forth  betoy  which 

ntl'^  !Siili52?Ii?!ll!rJ21''*"**^  ^  "T^'PS?!**^  ol  operatlngpersonnel  and  facilities  shared  by  the  Interstate  natural  gas  pipeline  and  any  ai- 
filialed  mancetir>g  or  brokering  company  (or  blanket  sales  operating  unit).  ^^ 

Text  ID:  2.  Required  Infonnafion:  The  procedures  used  to  i  " 


I  and  resotve  complaints  by  sNppers  and  potential  shippers. 

m!*??9^jl!!2?lJl^*'!S22SL''2f?^ *"*«P'^'!S?*',51L'!^'!"8£5***  taxi  M  the  faspondent  chooses  to  enter  mformatton  m  leas  than 
SSul^^SaSon^W^  positions,  the  Informatton  shodd  be  left  justified  and  Ihe  remainder  of  the  record  (line)  shouM  be  blank  MIed  through 


(6)  The  Footnotes  Record 


Item  No. 


Schedule  10  . 

Record  ID 

Sequence  No. 


Character 
poeUion 


1-2 

S-10 


Datatype 


Charactar 
Nurnartc  ... 
numenc  ... 


Conwnanta 


8ch-X1. 

Co(la-06. 

Right  luitified,  zero  fiHed.  see  general  iwtniction  3. 
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Item  No. 


ttem 


Reference  No. 
Footnote  Text 


Note  6:  A  total  of  132  character  positions  are  provided  for  entering  footnote  text 


IFR  Doc  94-31  Filed  1-3-94;  8:45  am] 

BIUJNQ  COOC  ri7-01-^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  870,  886,  887,  and  888 
RIN  1029-AB72 

Abandoned  Mine  Reclamation  Grant 
Procedures 

AGENCY:  Office  and  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  extends  imtil  March  8, 1994,  the 
public  comment  period  on  the  proposed 
rule  pubhshed  in  the  November  8, 1993 
Federal  Register  (58  FR  59334).  The 
extension  will  provide  interested 
persons  more  time  in  which  to 
comment. 

DATES:  Written  Comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  March  8, 1994. 

ADDRESSES:  Written  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  660,  800 
North  Capitol  St.,  Washington,  IX:;  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660  NC. 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  J.  Hess,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Diepartment  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240;  Telephone:  202-208-2949. 
SUPPLEMENTARY  INFORMATION:  OSM 
published  a  proposed  rule  on  November 
8, 1993  (58  FR  59334),  that  would  revise 
the  Abandoned  Mine  Lands  (AML) 
regulations  in  30  CFR  chapter  VII, 
subchapter  R  to  ensure  that  they  will  be 
consistent  with  agency  practice  and  all 
past  amendments  to  Title  IV  of  the 
Surface  Mining  Control  and 


Character 
position 


11-23 
24-155 


Datatype 


Numeric 

Character  ... 


CoTTHnents 


RefererKe  number  for  record  beirig  footnoted  see  gerv 

eral  instruction  4. 
See  note  6. 


Reclan  ation  Act.  The  specific  changes 
propoi  sd  to  the  AML  rules  are  set  forth 
in  the  November  8, 1993,  Federal 
Regi8t(  r  notice. 

The  comment  period  for  the  proposed 
rale  wis  scheduled  to  close  on  January 
7, 199^ .  However,  an  extension  of  the 
comm<  nt  period  was  requested  in  order 
to  pro\  ide  more  time  in  which  to 
comm«  nt  on  the  proposed  rule. 
Therefi  )re,  OSM  is  extending  the 
comm«  nt  period.  Comments  will  now 
be  acc«  pted  until  5  p.m.  local  time  on 
March  B,  1994. 

Datec ;  December  29, 1993. 

Brent  Wahlquist, 

Assistant  Director,  Beclamation  and 
Regu  latpry  Policy. 

IFR  Docl  94-68  Filed  1-3-94;  8:45  am) 

BILLING  I  ODE  4310-OS-M 


DEPARTMENT  OF  VETERANS 
AFFAII  IS 

38CFF  Parts 

RIN  29C  >-AG47 

Exclua  ons  From  Income;  Correction 

AGENCl :  Department  of  Veterans  Affairs. 
ACTION  Correction  to  proposed  rule. 


DATES: 


SUMMAtY:  This  document  contains 
correct  ons  to  the  comment  and 
inspect  ion  periods  allowed  in  the 
Depart  nent  of  Veterans  Affair's 
propos  sd  rule  on  Exclusions  from 
Income!,  published  Friday,  December  17, 
1993  (38  FR  65958). 


Comments  must  be  received  on 


or  befo  «  February  15.  1994.  Comments 
will  be  available  for  public  inspection 
until  Fi  ibruary  25,  1994. 
FOR  FUl  ITHER  INFORMATION  CONTACT: 
Steven  [Thomberry,  Consultant, 
Regulations  Staff,  Compensation  and 
Pensioi  Service,  Veterans  Benefits 
Admin  stration,  810  Vermont  Avenue. 
NW.,  V  ashington,  DC  20420,  Telephone 
(202)  2  13-3005. 

SUPPLE  «ENTARY  INFORMATION: 

Backgi  )und 

Exec  itive  Order  12866  orders  that  the 
public  >e  afforded  a  meaningful 
opporti  mity  to  comment  on  a  proposed 
rule,  w  lich  includes  being  granted  a 


comment  period  of  not  less  than  60 
days. 

Need  for  Correction 

As  published,  the  proposed  rule 
allows  only  a  30  day  comment  period. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  17, 1993  of  the  proposed  rule, 
which  is  the  subject  of  FR  Doc.  93- 
30811,  is  corrected  as  follows: 

In  the  DATES  caption  of  the  preamble, 
remove  the  date  "January  18, 1994"  and 
in  its  place  add  "February  15, 1994"; 
remove  the  date  "January  26, 1994"  and 
in  its  place  add  "February  25, 1994". 

Dated:  December  23. 1993. 
B.  Michael  Berger, 

Director,  Records  Management  Service. 
[FR  Doc.  94-34  Filed  1-3-94;  8:45  am) 

BILLmO  COOE  K»0-01-U-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[W1 2-2-5550;  FRL-4821-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  proposed  rule. 

SUMMARY:  USEPA  is  proposing  to 
disapprove  the  State  of  Wisconsin's 
Prevention  of  Significant  Deterioration 
(PSD)  Rules,  Natural  Resources  (NR) 
405.01  through  405.17,  as  a  revision  to 
the  Wisconsin  State  Implementation 
Plan  (SIP).  The  State  developed  the 
rules  as  Wisconsin's  plan  to  prevent 
significant  deterioration  of  air  quality  in 
areas  designated  as  unclassifiable  or 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  and  to 
satisfy  the  requirements  of  part  C  of  the 
Clean  Air  Act  (Act).  USEPA  proposes  to 
disapprove  these  rules  because  they  do 
not  meet  USEPA's  regulation  governing 
State  PSD  programs  (40  CFR  51.166). 
Until  USEPA  approves  a  SIP  submission 
from  Wisconsin  satisfying  these 
requirements,  the  Federal  PSD 
requirements  at  40  CFR  52.21  remain 
applicable  within  the  State  of 
Wisconsin. 
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DATES:  Comments  on  this  revision  and 
on  the  proposed  USEPA  action  must  be 
received  by  March  7, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  Please  submit 
an  original  and  five  (5)  copies,  if 
possible. 

Copies  of  the  SIP  revision  request  and 
USEPA's  analysis  are  available  at  the 
following  address  for  review:  U.S. 
Environmental  Protection  Agency. 
Region  5,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  It  is 
recommended  that  you  telephone 
Constantino  Blalhras  at  (312)  886-0671, 
before  visiting  the  Region  5  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constantine  Blathras,  Grants 
Management  cind  Program  Evaluation 
Section.  Air  Toxics  and  Radiation 
Branch  (AT-18J),  U.S.  Environmental 
Protection  Agency.  Region  5.  Chicago. 
Illinois  60604.  (312)  886-0671. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  1977  Amendments  to  the  Clean 
Air  Act  added  part  C  to  title  I,  which 
required  implementation  of  a  PSD 
program.  On  June  19,  1978  USEPA 
promulgated  a  PSD  program  to  meet  the 
requirements  of  part  C.  It  promulgated 
40  CFR  51.24  (now  40  CFR  51  166). 
which  listed  the  requirements  a  State 
must  meet  m  order  to  have  a  State  PSD 
program  approved  as  a  part  of  its  SIP 
It  promulgated  40  CFR  52.21.  which 
contains  the  procedures  and 
requirements  which  USEPA  follows 
when  it  carries  out  the  mandates  of  part 
C  itself  These  §  52.21  requirements 
were  then  promulgated  into  those  State 
SIPs  where  a  State  did  not  have  an 
approvable  plan  in  place.  Section  52.21 
provides  that  its  requirements  and 
authorities,  or  parts  thereof,  can  be 
delegated  to  the  State  and  local  air 
programs  if  USEPA  determines  they 
have  the  ability  and  authority  to  carry 
out  its  mandates. 

On  June  19.  1978  (43  FR  26410). 
USEPA  promulgated  the  Federal  PSD 
program,  40  CFR  52.21(b)  through  (v). 
into  the  Wisconsin  SIP  at  40  CFR 
52.2581  because  Wisconsin  had  not 
submitted  an  approvable  PSD  program. 
On  August  19.  1980  USEPA  gave 
Wisconsin  partial  delegation  to  run  the 
Federal  PSD  Program  and  on  November 
13. 1987  gave  Wisconsin  full  delegation 
of  the  program. 


Seeking  a  SIP  approval  of  the  State's 
PSD  Program,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  its  PSD  rules,  NR 
405.01  through  NR  405.17,  to  USEPA  as 
a  revision  to  its  SIP  on  March  16, 1987. 
A  further  revision  to  these  rules,  which 
addresses  oxides  of  nitrogen  (NO.),  was 
submitted  on  November  24. 1992. 

Wisconsin  NR  405  deals  exclusively 
with  PSD  permitting  requirements.* 
USEPA  evaluated  NR  4D5  by  comparing 
each  section  of  the  rule  to  the 
appropriate  paragraph  of  40  CFR  51.166 
(formerly  40  CFR  51.24).  Although 
Wisconsin's  PSD  rules  essentially 
incorporated  the  Federal  PSD  provisions 
in  40  CFR  51.166.  USEPA's  evaluation 
revealed  deficiencies  relative  to 
references  to  New  Source  Performance 
Standards  (NSPS).  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  federally  issued  PSD 
permits,  source-specific  allowable 
emissions,  and  modeling  guidelines. 

II.  USEPA's  Evaluation  of  the  Proposed 
Revision 

A.  NSPS  and  NESHAP 

The  Federal  PSD  definitions  at  40 
CFR  51.166  pertaining  to:  (1)  "Best 
Available  Control  Technology"  (BACT). 
(2)  "Allowable  emissions",  (3) 
"Federally  enforceable",  and  (4)  the 
control  technology  review  requirements 
make  reference  to  applicable  standards 
and  standards  of  performance  under  40 
CFR  part  60  (NSPS)  and  40  CFR  part  61 
(NESHAP).  respectively.  In  the 
comparable  provisions  of  the  State  rule, 
the  State  refers  to  other  NR  400  series 
chapters,  i.e..  NR  440.  445  to  499.  and 
400  to  499  of  the  State  code.  Although 
the  State  may  have  intended  that  these 
chapters  approximate  the  requirements 
of  40  CFR  parts  60  and  61,  Wisconsin's 
NSPS  and  NESHAP  regulations  are  not 
federally  enforceable  and  may.  in 
certain  circumstances,  differ 
significantly  from  the  parts  60  and  61 
requirements  in  the-Federal  PSD 
requirements.  The  references  to  parts  60 
and  61  in  the  Federal  PSD  requirements 
for  BACT  and  control  technology  review 
(§§  51.166(b)(12)  and  51.166(j)(l), 
respectively)  set  minimum  emissions 
requirements.  Because  the  State  can  set 
less  stringent  NSPS  and  NESHAP 
emission  limits  than  the  Federal 
standards,  or  not  set  any  limits  at  all, 
the  State  PSD  provisions  which  are 


■  Chapter  NR  40S  applies  the  PSD  regulation 
within  the  total  area  of  the  State  of  Wisconsin 
Court  decisions  have  determined  that  State 
governments  do  not  have  lunsdiction  over  most 
Indian  lands.  This  in  itself  does  not  affect  USEPA's 
proposal  to  disapprove  the  rule,  but  would  have  to 
be  addressed  by  Wisconsin  if  it  submitted  a  revised 
rule 


dependent  upon  the  requirements  of 
Chapter  440  and  Chapters  445  to  449  are 

not  approvable. 

B.  Stack  Height 

The  provisions  in  40  CFR  part  51. 
subpart  I — "Revision  of  New  Sources 
and  Modifications"  set  forth  both 
general  and  specific  requirements  for 
permitting  PSD  sources,  including 
definitions.  In  order  for  the  State  to 
implement  the  stack  height  provision  in 
accordance  with  40  CFR  51.164  and 
51.166(h),  it  must  have  definitions  of 
such  terms  as  "stack",  "dispersion 
technique",  and  "good  engineering 
practice".  On  November  6.  1985.  the 
State  submitted  ajetter  stating  that 
permits  issued  fdr  new  or  modified 
sources  will  conform  with  the 
requirements  with  the  Stack  Height 
Regulation,  as  set  forth  in  the  Federal 
Register  on  July  8. 1965.  until  such  time 
that  the  State  promulgates  its  own  rule. 
As  submitted,  this  provision  meets  the 
stack  height  requirements  of  the  PSD 
program,  and  USEPA  approved 
Wisconsin's  commitment  on  August  4. 
1989  (54  FR  32074).  as  a  portion  of 
Wisconsin's  stack  height  plan. 

C.  Federally  Issued  PSD  Permits 

In  the  States  definition  of  "major 
modifications".  NR  405.02(21)(b)(6).  the 
rule  exempts  an  increase  in  hours  of 
operation  or  in  production  rates  from    . 
review  unless  such  increases  are 
prohibited  by  piermits  issued  after 
January  6.  1^75.  under  NR  405.  This 
rule  is  deficient  for  not  requiring  review 
of  sources  with  such  increases  if  the 
increases  were  prohibited  by  previously 
issued  Federal  permits  or  during  the 
period  when  EPA  issued  the  permits 
prior  to  the  delegation  of  the  program's 
authority.  The  State  rule  only  exempts 
from  the  exclusion  tho.se  permits  with 
condilior..!  "pursuant  to  this  chapter", 
which  is  in  the  Wisconsin  rule.  There  is 
no  requirement  for  review  of         ^ 
modifications  to  federally  issued 
permits  wiih  exemptions  pursuant  to  40 
CFR  32.21.  As  submitted,  this  provision 
is  not  approvable  as  a  PSD  rule. 

D.  Source-Specific  Allowable  Emissions 

NR  405.02(1)  contains  the  term 
"source-specific  allowable  emissions" 
The  meaning  of  the  term  is  unclear  The 
Federal  rule  depends  \  ,  ^n  the  preamble 
language  published  in  the  Federal 
Register  on  August  7.  1980  (Vol.  45.  No. 
154).  to  qualify  the  term  to  exclude 
cases  where  data  on  actual  emissions 
are  available.  The  language  in  NR 
405.02(1)  would  have  to  be  clarified  so 
that  the  State  term  has  the  same 
meaning  as  the  Federal  term.  This 
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provision  is  not  approvable  in  its 
present  form. 

E.  PSD  Increments 

The  State  PSD  increments  for  sulfur 
dioxide  and  particulate  matter  are  found 
in  Chapter  NR  404.05.  The  increments 
were  not  included  in  Wisconsin's  March 
16, 1987  PSD  SIP  submittal,  but  were 
included  in  its  November  24, 1992 
submittal. 

F.  Modeling  Guidelines 

The  modeling  guidelines  referenced 
in  NR  405.10  are  now  outmoded, 
although  they  were  current  at  the  time 
of  submittal.  To  make  NR  405.10 
approvable,  it  would  either  have  to 
reference  the  most  recent  guidelines 
(See  40  CFR  165(1))  or  state  that  the 
applicant  must  use  USEPA's  most 
current  applicable  guideline  models. 
Although  the  modeling  guidelines  were 
current  at  the  time  of  submittal,  this 
deficiency  would  need  to  be  addressed 
if  Wisconsin  were  to  resubmit  the  rule 
as  a  SIP  revision. 

G.  Nitrogen  Dioxide  (NCh)  Increments 

On  October  17,  1988  (53  FR  40656). 
USEPA  promulgated  PSD  air  quality 
increments  for  NO2.  The  States  were 
required  to  submit  to  USEPA  by  July  17, 
1990,  plan  revisions  to  protect  the  NOj 
increments.  Wisconsin  submitted  such 
increments  to  USEPA  on  November  24, 
1992.  This  submittal  meets  the  NOx 
mcrement  requirements  and  is 
approvable 

H  Particulate  Matter  (PM)  Significant 
Level 

On  July  1.  1987  (52  FR  24713). 
USEPA  promulgated  the  significant 
level  for  PM  at  15  tons  per  year 
Wisconsin  submitted  two  PM  SIP 
revisions  on  March  13,  1989  and  May 
10.  1990  to  meet  the  Federal  PM 
requirements.  These  submittals  were 
propose^  for  approval  on  March  13. 
1989  (NR  400.02,  404.02,  405.02. 
406.04.  484.03)  which  contain  the  PM 
significant  level,  and  May  10.  1990  (NR 
404.04,  484.03).  USEPA  then  proposed 
to  disapprove  the  package  on  December 
23,  1992.  Af^er  receiving  comments 
from  the  State,  USEPA  moved  to 
approve  the  package.  The  final 
rulemaking  approving  these  rules  was 
published  on  June  28, 1993  (58  FR 
34528). 

Proposed  Action 

Because  of  the  deficiencies  noted 
above,  USEPA  is  proposing  to 
disapprove  Wisconsin's  Prevention  of 
Significant  Deterioration  Permit 
Program  as  not  meeting  the 


requirenjents  of  part  C  of  the  Clean  Air 
Act. 

The  Atency  reviewed  this  PSD  SIP 
I  request  for  conformance  with 


revision 

the  provisions  of  the  1990  Amendments 
enacted  m  November  15, 1990.  The 
Agency  las  determined  that  this  action 
did  not  ( onform  with  the  statute  before 
it  was  an  lended.  that  the  Amendments 
did  not  i  i  any  way  affect  this 
determii  ation,  and  that  the  revision 
does  not  conform  to  the  Act,  as 
amende(  .  If  resubmitted,  Wisconsin's 
PSD  SIP  submission  should  include  all 
requiren  ents  and  changes  added  by  the 
1990  Anr  endments.  Thus,  USEPA  is 
proposin  g  that  the  revision  be 
disappro  ved. 

Pursuj  nt  to  the  provisions  of  5  U.S.C, 
section  e  D5(b).  I  certify  that  this  action 
will  not  lave  a  significant  economic 
impact  oi  a  substantial  number  of  small 
entities  ( see  46  FR  8709).  If  USEPA  were 
to  disapj  rove  this  rule,  its  disapproval 
would  n(  it  have  a  significant  economic 
impact  o[i  a  substantial  number  of  small 
entities  I  ecause  USEPA's  PSD  program 
remains  n  effect  under  delegated 
authoritj .  Sources  would  remain  subject 
to  the  sai  le  requirements. 

Under  executive  Order  12291,  this 
action  is  [lot  "Major".  It  has  been 
submitte  1  to  tlie  Office  of  Management 
and  Bud  jet  (0MB)  for  review. 

List  of  Si  ibjecU  in  40  CFR  Part  52 

Environmental  protection.  Air 

control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
Lead,  Nitrogen  dioxide. 
Particulate  matter.  Sulfur  oxides. 

42  U  SC.  7401-7671q. 
Ilovember  15, 1993. 

Adamkus, 
i  administrator 
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FEDERA .  COMMUNICATIONS 
COMMIS  SION 

47  CFR  F  arts  15  and  90 
JET  Oock(  t  No.  93-7;  DA-1550] 

Compatibility  Between  Cable  Systems 
and  Consumer  Electronics  Equipment 

^  atter  of  Implementation  of  Section 
( able  Television  Consumer 
and  Competition  Act  of  1992. 
between  cable  systems  and 
lies  equipment 

AGENCY:  'ederal  Communications 
Commiss  ion. 

ACTION:  Order  extending  time  for 
comments  and  reply  comments. 


In  the 
17  of  the 
Protectior 
Compati 
consumerklectron: 


.bi  lity  I 


SUMMARY:  This  order  grants  a  request  by 
the  Cable-Consumer  Electronics 
Compatibility  Advisory  Group  (the 
"Advisory  Group")  for  an  extension  of 
time  to  filing  comments  in  the  proposed 
rulemaking  proceeding  on  compatibility 
between  cable  systems  and  consumer 
electronics  equipment  (58  FR  65153, 
December  13. 1993).  The  Commission  is 
taking  this  action  to  provide  the 
Advisory  Group  additional  opportunity 
to  prepare  a  single  joint  filing  on  the 
proposals  set  forth  by  the  Commission. 
DATES:  Comments  must  be  submitted  on 
or  before  January  25,  1994,  and  reply 
comments  on  or  before  February  9. 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Stillwell,  Office  of  Engineering 
and  Technology,  (202)  653-8162. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Comments 
and  Reply  Comments 

Adopted.  December  27, 1993; 
Released:  December  28. 1993. 

Comment  Date:  January  25, 1994.' 

Reply  Comment  Date:  February  9, 
1994. 

By  the  Chief  Engineer. 

1.  On  December  23. 1993,  the  Cable- 
Consumer  Electronics  Compatibility 
Advisory  Group  (Advisory  Group) 
requested  that  the  time  for  filing 
comments  to  the  Notice  of  Proposed 
Rule  Making  (NPRM)  in  the  above- 
captioned  proceeding  be  extended  from 
January  10, 1994  to  January  25,  1994 
and  that  the  reply  comment  date  be 
extended  from  January  25,  1994  to 
February  9, 1994. 

2.  In  its  request,  the  Advisory  Group 
indicates  that  a  15  day  extension  of  the 
comment  periods  would  increase  the 
chances  that  the  cable  and  consumer 
electronics  industries,  though  the 
Advisory  Group,  will  be  able  to  prepare 
a  joint  filing  that  help  to  narrow  the 
issues  in  dispute  between  those 
industries  and  should  increase  the 
quality  of  such  joint  submission. 

3.  Tne  Commission  does  not  routineiy 
grant  extensions  of  time. i  In  this 
instance,  however,  we  believe  that 
extending  the  comment  deadline  by  15 
days  will  serve  the  public  interest  by 
providing  the  cable  and  consumer 
electronics  industries  additional 
opportunity  to  reach  a  consensus  on  the 
proposals  set  forth  in  the  NPRM  and 
should  result  in  a  improved  record 
being  submitted  to  the  Commission.  We 
also  believe  it  is  in  the  public  interest 
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to  extend  the  reply  comment  deadline 
correspondingly.  Accordingly,  it  is 
ordered  That  the  deadline  for  filing 
comments  is  extended  to  January  25, 
1994,  and  the  deadline  for  fihng  reply 
comments  is  extended  to  February  9, 
1994. 

4.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i)  and  303 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303,  and 
pursuant  to  47  CFR  0.31. 0.241,  and 
1.46.  For  further  information,  contact 
Alan  Stillwell,  Office  of  Engineering 
and  Technology,  t202)  653-8162. 

Federal  OMT.munications  Commission. 

Thomas  P.  Stanley, 

Chief  Engineer. 

|FR  Doc  94-9  Filed  1-3-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Tivfflc  Safety 
Administration 

49  CFR  Part  571 

[Oockat  No.  93-94;  Notice  1] 

RIN  2127-AE47 

Federal  Motor  Vehlcie  Safety 
Standards;  Antilock  Brake  Systems  for 
Light  Vehicles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  Authorization 
Act  of  1991  directs  this  agency  to 
initiate  rulemaking  to  consider  the  need 
for  any  additional  brake  performance 
standards  for  passenger  cars,  including 
antilock  brake  standards.  Pursuant  to 
this  mandate,  the  agency  is  issuing  this 
notice  to  obtain  re^onses  to  questions 
regarding  the  braking  performance  of 
passenger  cars  and  other  light  vehicles 
and  the  need  to  require  antilock  brake 
systems  on  these  vehicles.  This  notice 
poses  questions  about  the  desirability  of 
a  requirement  that  light  vehicles  be 
equipped  with  antilock  brake  systems 
(ABS),  including  questions  about  such  a 
requirement's  anticipated  safety 
benefits,  potential  regulatory 
approaches  and  anticipated 
performance  requirements  and  test 
procedures,  the  requirement's 
applicability,  its  soiedula  for 
implementation,  and  the  anticipated 
costs. 

DATES:  Commmits  on  this  notice  must  be 
received  on  or  helon  March  7, 1994. 


ADDRESSES:  All  comments  on  this  notice 
should  refer  to  the  docket  and  notice 
number  and  be  submitted  to  the 
following:  Docket  Section,  room  5109, 
National  Highway  Traf^c  Safety 
Administration,  400  Seventh  SU-eet. 
SW.,  Washington,  DC  20590  (Docket 
hours  9:30  a.m.  to  4  pjn.) 
FOR  FURTHER  MFORMATtON  CONTACT: 
Mr.  George  Soodoo,  Office  of  Crash 
Avoidance,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590 
(202) 366-5892. 
SUPPt.EMENTARY  INFORMATION: 

Table  of  CoBtanta 

I.  Background 

A.  Existing  and  Proposed  Standards 

B.  Statutory  Mandates 

C.  Antilock  Brake  Systems 

D.  Current  Size  of  ABS  Market 

II.  NHTSA  Activities  Related  to  Brakii^ 

Perfbrmancs 

III.  Is.,ues  for  Possible  Agency  Action 

A.  Overview  of  the  Issues 

B.  Safety  Need 

C.  Regulatory  Approaches  to  Improving  the 
Lateral  StabiUty  and  Control  of  Light 
Vehicles 

D.  Test  Procedures 

E.  Test  Conditions 

F.  Varieties  of  ABSt  Permissible  Under 
Potential  Proposals 

G.  Implementation 

H.  Costs  Associated  with  Potential 
Proposals 

IV.  Rulemaking  Analyses  and  Notices 

A.  DOT  Regulatory  Policies  and  Procedures 

B.  Executive  Order  12612  (Federalism) 

I.  Background 

A.  Existing  and  Proposed  Standards 

Federal  Motor  Vehicle  Safety 
Standard  No.  105,  Hydraulic  Brake 
Systems,  specifies  requirements  for 
vehicles  equipped  with  hydraxilic  brake 
systems.  (49  CFR  571.105).  Standard  No. 
105  applies  to  all  vehicles  except 
motorcycles  that  are  equipped  with 
hydraulic  brakes.  It  has  specific 
requirements  which  apply  to  passenger 
cars  and  to  vehicles  other  than 
passenger  cars  with  a  gross  vehicle 
weight  rating  (GVWR)  (1)  equal  to  or 
less  than  10,000  pounds  and  (2)  greater 
than  10,000  pounds.*  The  Standard's 
piupose  is  to  ensure  safe  braking 
performance  under  normal  and 
emergency  conditions.  The  Standard 
includes  a  variety  of  performance 
requirements  that  evaluate  a  vehicle's 
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service  brake  system  in  terms  of 
stopping  distance,  partial  failure,  fade 
and  recovery,  water  recovery,  and  spike 
stops.  It  also  sets  forth  requirements 
related  to  a  vehicle's  parking  brake 
performance. 

None  of  NHTSA's  safety  standards 
currently  mandates  the  installation  of 
antilock  braking  systems  (ABS)  on  light 
vehicles  or  specifies  performance 
requirements  intended  to  ensure  the 
proper  functioning  of  an  ABS 
voluntarily  installed  on  a  light  vehicle. 
A  light  vehicle  equipped  with  an  ABS 
is  required  to  meet  the  same  stopping 
distance  requirements  as  a  non-ABS- 
equipped  light  vehicle.  In  addition,  a 
light  vehicle  with  a  failed  ABS  must  be 
capable  of  meeting  the  stopping 
distance  requirements  for  partial  failure 
of  the  service  brake  system,  as  follows: 
passenger  cars  are  required  to  stop 
within  456  feet  and  other  light  vehicles 
must  stop  within  517  feet  when 
traveling  at  60  mph  on  a  high  coefficient 
of  friction  surface.  (See  section  S5.5  of 
Standard  No.  105). 

NHTSA  has  proposed  requirements 
for  fimctioning  and  failed  ABSs. 
NHTSA  is  currently  reviewing 
comments  to  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  that 
proposes  to  establish  a  new  standard. 
Standard  No.  135,  Passenger  Car  Brake 
Systems,  which  would  replace  Standard 
No.  105  as  it  applies  to  passenger  cars. 
(56  FR  30528,  July  3. 1991).  The 
rulemaking  to  establish  the  new 
standard  resulted  from  NHTSA's  efforts 
to  harmonize  its  safety  standards  with 
international  standards.  The  agency 
anticipates  the  next  regulatory  action 
related  to  Standard  No.  135  trill  be 
issued  in  early  1994. 

In  the  SNPRM,  NHTSA  proposed 
requirements  for  functioning  antilock 
systems,  which  include  straight  Une 
stops  on  high  and  low  coefficient  of 
friction  surfaces,  a  high  coefficient  of 
friction  to  low  coeffident  of  friction 
surface  transition  test,  and  a  low 
coefficient  of  friction  to  high  coefficient 
of  friction  surface  transition  test  A  high 
coeffident  of  friction  sur&ce,  such  as 
dry  asphalt,  is  one  that  is  relatively 
sticky  and  thus  provides  higher  levels  of 
braking  force  and  better  lateral  stability 
and  control  during  braking.  Conversely, 
a  low  coefficient  of  friction  surface, 
such  as  wet  or  icy  pavement,  is  one  that 
is  relatively  slippery  and  thus  provides 
lower  levels  of  braking  force  and  poorer 
lateral  stability  and  control  diuing 
braking.  These  surfaces  are  referred  to  as 
high  mu  and  low  mu  BurfaoBS. 
respectively. 

'The  agency  also  proposed 
requirements  for  failed  antilock  systents. 
which  are  more  stringent  than  Standaid 
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No.  105's  antilock  failure  requirements. 
For  an  antilock  functional  failure,  the 
agency  proposed  a  stopping  distance  of 
85  meters  (279  feet)  from  100  kilometers 
per  hour  (62  mph). 

B.  Statutory  Mandate 

Sections  2500  through  2509  of  the 
"Intermodal  Surface  Transportation 
Efficiency  Act  of  1991"  are  called  the 
"National  Highway  Traffice  Safety 
Administration  Authorization  Act  of 
1991"  ("Authorization  Act").  Among 
other  things,  the  Authorization  Act 
directs  NHTSA  to  initiate  rulemaking  on 
a  number  of  safety  matters,  including 
brake  performance  standards  for 
passenger  cars. 

Today's  ANPRM  initiates  the 
rulemaking  required  by  section  2507  of 
the  Authorization  Act.  That  section 
provides  that,  not  later  than  December 
31, 1993,  an  advance  notice  of  proposed 
rulemaking  be  published,  in  accordance 
with  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966.  to  consider 
the  need  for  any  additional  brake 
performance  standards  for  passenger 
cars,  including  ABS  standards.  The  Act 
also  directs  the  agency  to  "consider  any 
such  [antilock  brake  system]  adopted  by 
a  manufacturer"  to  facilitate  and 
encourage  innovation  and  early 
application  of  economical  and  effective 
antilock  brake  systems  for  all  such 
vehicles. 

Section  2507  requires  the  rulemaking 
action  to  be  completed  not  later  than  36 
months  from  issuance  of  the  ANPRM. 
Under  sections  2507  and 
2052(b)(2)(B)(ii).  the  action  will  be 
considered  completed  when  the  agency 
either  promulgates  a  final  rule  or 
decides  not  to  promulgate  a  rule. 

C.  Antilock  Brake  Systems 

The  primary  benefit  of  an  ABS  is  its 
ability  to  prevent  loss-of-control 
accidents  caused  by  wheel  lockup 
during  braking.  This  allows  the  tWver  to 
maintain  steering  control  and  lateral 
stability  even  in  panic  braking 
situations.  In  addition,  vehicles 
equipped  with  an  ABS  typically  have 
enhanced  braking  efficiency  and  as  a 
consequence  usually  have  shorter 
stopping  distances,  particularly  on  low 
mu  surfaces,  compared  to  the  same 
vehicle  without  an  ABS. 

ABSs  help  prevent  braking  induced 
loss-of-control  situations  by 
automatically  controlling  the  amount  of 
braking  pressure  applied  to  a  wheel. 
Current  antilock  braking  systems 
include  wheel  speed  sensors  that 
measure  wheel  speeds  and  transmit 
signals  to  an  Electronic  Control  Unit 
(ECU).  The  ECU  monitors  wheel  speeds, 
and  changes  in  wheel  speeds,  based  on 
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electrii  al  signals  transmitted  from 
sensor  i  located  at  the  wheels  or  within 
the  axl )  housings.  If  the  wheels  start  to 
lock,  tl  e  ECU  signals  a  modulator 
contro  valve  to  actuate,  thereby  holding 
constant  or  reducing  the  amount  of 
braking  pressure  applied  to  the  wheel  or 
axle  that  is  nearing  lockup.  This 
continuous  feedback  cycle  of  sensing, 
controlling,  modulating,  and  sensing 
prevents  wheel  lockup,  and  results  in 
improi  ed  vehicle  stability  and  steering 
contro  during  braking  on  all  types  of 
road  sv  rface  conditions. 

There  are  two  primary  types  of  ABS 
configurations  that  are  currently 
availahile  for  most  light  vehicles:  all- 
wheel  systems  emd  rear-wheel-only 
system  i.  An  all-wheel  ABS  directly 
controB  all  the  wheels  on  the  vehicle, 
typical  y  by  using  individual  wheel 
control!  for  the  front  axle  wheels  and 
either  individual  wheel  control  or  select 
low  coi  itrol  for  the  rear  axle  wheels. 
(Select  low  control  provides  the  same 
brake  p  ressure  modulation  to  both 
wheels  of  an  axle  whenever  either 
wheel  ( tn  that  axle  approaches  lockup.) 
A  vehii  lie  equipped  with  an  all-wheel 
ABS  isiable  to  maintain  steering  control, 
even  during  hard  braking  on  wet 
surfaces.  Because  maintaining  steering 
control  can  be  a  key  factor  in  accident 
avoidance,  a  vehicle  equipped  with  an 
all-wh0el  ABS  would  be  expected  to 
experi^ce  better  lateral  stability  and 
control  during  hard  braking,  particularly 
on  wet  or  slippery  road  surface 
conditi  3ns. 

Rear-  wheel-only  ABSs  directly 
control  only  the  rear  wheels  of  the 
vehicle,  using  the  select  low  method  of 
control  A  vehicle  equipped  with  a  rear- 
wheel-i  inly  ABS  may  still  experience 
front  w^eel  lockup  during  braking, 
since  tlie  front  wheels  are  not  controlled 
by  the  ABS.  Rear-wheel-only  systems 
have  relatively  less  accident  reduction 
potentipl  than  all-wheel  systems, 
becausi  front  wheel  lockup  could  result 
in  a  veiicle  losing  steering  control.  In  a 
crash-ttreatening  situation,  maintaining 
steering  control  can  be  a  critical  factor 
in  acci(  ent  avoidance. 

D.  Cun  ?nt  Size  of  ABS  Market 

ABSs  are  currently  available  on  over 
130  models  of  passenger  cars  and  other 
light  vejhicles  (light  trucks  and  vans 
(LTVs)Jand  sport  utility  vehicles).  ABSs 
are  offei^d  as  standard  equipment  on 
almost  all  top-of-the  line  models  and  as 
standaitl  equipment  or  an  option  on  an 
increas  ng  number  of  mid-priced  and 
low-pri  :ed  models.  For  instance,  the 
Chevro  et  Cavalier  with  a 
manufa  :turer's  suggested  retail  price  of 
under  I  10.000  offers  an  ABS  as  standard 
equipm  ent.  Manufacturers  of  ABSs 


currently  available  on  vehicles  sold  in 
the  United  States  include  Bendix, 
Bosch,  Dewandre-WABCO,  GM-Delco. 
Honda,  Kelsey-Hayes,  Nippondenso, 
Sumitomo,  and  Teves. 

In  1992,  2,682,218  of  the  passenger 
cars  sold  in  the  United  States  were 
equipped  with  an  ABS.  This 
represented  approximately  32  percent  of 
all  passenger  cars  sold  in  this  country 
during  that  year.  Passenger  cars  that  are 
equipped  with  an  ABS  typically  have  an 
all-wheel  ABS  that  permits  steering 
control  since  the  system  modulates  the 
brake  force  at  each  wheel.  That  same 
year,  approximately  3,600,000  of  the 
other  light  vehicles  sold  in  the  United 
States  were  equipped  with  an  ABS,  and 
approximately  3,100,000  of  those 
vehicles  were  equipped  with  a  rear- 
wheel-only  ABS.  While  rear-wheel-only 
systems  provide  benefits  (e.g.,  improved 
stability  during  braking)  for  light  trucks 
that  ftwjuently  experience  a  wide  range 
of  loading  levels,  a  rear-wheel-only  ABS 
provides  no  ABS  control  to  the  front 
wheels. 

These  nearly  6,300,000  ABS-equipped 
passenger  cars  and  light  trucks 
represented  49  percent  of  the  12.8 
million  light  vehicles  sold  in  the  United 
States  in  1992.  Based  on  reports  from 
industry,  NHTSA  estimates  that  over  75 
percent  of  all  new  passenger  cars  and 
other  light  vehicles  will  be  equipped 
with  an  ABS  by  1996. 

II.  NHTSA  Activities  Related  to  Braking 
Performance 

Over  the  years,  NHTSA  has  studied 
the  effectiveness  of  ABSs  in  avoiding 
crashes  and  reducing  their  severity.  The 
agency  conducted  the  Tri-Level  Study  of 
the  Causes  of  Traffic  Accidents.  (DOT 
HS  801-631.  Final  Report,  June  1975)  to 
determine  the  effectiveness  of  ABSs. 
While  this  is  not  a  recent  study,  its 
conclusions  might  still  be  relevant. 
Among  these  conclusions  are  that  (1) 
rear-wheel-only  ABSs  had  an  accident 
reduction  potential  ofc>ne  to  four 
percent,  (2)  four  wheel  ABSs  provide 
the  greatest  safety  benefits  and  could 
reduce  accidents  by  eight  to  15  percant, 
(3)  an  ABS's  ability  to  maintain  control 
was  found  to  be  a  more  important  safety 
attribute  than  its  ability  to  improve 
stopping  distance  performance. 

NHTSA  has  also  conducted  test  track 
evaluations  of  ABS  equipped  light 
vehicles.  (Hiltner,  Arehart,  and 
Radlinski.  "Light  Vehicle  ABS 
Performance  Evaluation."  DOT  HS  807 
813.  December  1991;  and  "Light  Vehicle 
ABS  Performance  Evaluation — Phase 
n."  DOT  HS  807  924.  May  1992.)  The 
December  1991  report  describes  tests 
conducted  on  ten  light  vehicles  to 
evaluate  the  improvement  in  braking 


perfonnance  und  vehide  stability  and 
control  r«sulting  from  eacb  vahicie's 
ABS.  The  test  program's  purpose  wes  to 
show  the  degree  to  which  an  ABS 
improves  a  given  vehicle's  brake 
performance,  not  to  compare  vdiicias  or 
similar  ABSs  to  one  anotnar.  Therefore, 
each  vehicle  was  tested  with  the  ABS 
"on"  and  with  the  ABS  "oB"  or 
disabled.  Eight  of  the  ten  vehicles  wen 
equipped  with  an  all-wheel  ABS.  Each 
vehicle  was  run  through  a  set  of 
eighteen  separate  test  conditions,  using 
both  panic  stops  and  driver-bes(-e£k»t 
stops  in  both  the  empty  and  loaded 
condition  at  speeds  of  35  mph  and  60 
mph.  Braking  maneuvers  consisted  of 
straight  line  stops  on  a  uniform  surface. 
straight  line  stops  on  a  split  mu  surface, 
stops  in  a  500  foot  curve,  and  stops 
involving  lane  changes.  The  tests  were 
conducted  at  35.  45,  SO,  and  GO  mph,  at 
both  the  empty  and  loaded  weight 
conditions.  The  tests  were  conducted  on 
a  variety  of  surfaces,  including  wet 
Jennite,  gravel,  and  dry  concrete. 

Among  the  findings  in  the  December 
1991  report  were  that  (1)  each  ABS,  and 
especially  the  all-wheel  systems, 
improved  the  vehicle's  lateral  stability 
during  panic  braking;  (2)  the  all-wheel 
systems  shortened  stopping  distances 
on  most  hard  paved  surfaces,  with 
improvements  of  up  to  25  percent  on 
wet  concrete  and  up  to  50  percent  on 
wet  Jennite;  (3)  each  ABS  lengthened 
the  vehicle's  stopping  distances  in  panic 
stops  on  gravel,  with  increases 
exceeding  25  percent  in  some  cases;  and 
(4)  the  rear-w?»eel  system  enhanced  the 
vehicle's  lateral  stability  but  did  not 
reduce  stopping  distances  in  most  panic 
brake  applications. 

The  May  1992  report  describes  tests 
conducted  on  eight  light  v^cles  to 
evaluate  how  the  ABS  influenced 
vehicle  stopping  distance  and  lateral 
stability  and  control  on  various  surfaces. 
This  evaluation  supplements  the 
December  1991  program  by  testing 
different  vehicles  on  more  slippery  test 
surfaces,  although  it  only  used  straight 
line  maneuvers.  Among  the  report's 
findings  were  that  (1)  writh  (me 
exception,  the  seven  vehicles  with  all- 
wheel  systems  were  under  complete 
directional  control  during  the  tests  with 
the  ABS  "on."  (2)  the  vehicle  with  a 
rear-wheel-only  ABS  generally  provided 
improved,  but  not  complete,  lateral 
stabiUty  and  control.  (3)  ABSs  improved 
stopping  perfonnance  on  all  surfaces, 
excep>t  tiiat  stopping  distance  worsened 
on  dry  gravel  suifacet,  and  (4)  no 
vehicle  experienced  problems  in  the 
high  to  low  mu  transitian  tasting  with 
the  ABS  operational. 

NHTSA  has  recently  published  two 
proposals  related  to  the  braking 


performance  of  medium  and  hmrj 
vehicles  (hweinafter  refBrred  to  as 
"heavy  vehicles").  On  February  23. 
1993,  the  agency  propoeed  reinstating 
stopping  d^tanoe  requirements  for  these 
vehicles.  (58  FR 11003).  In  addition,  on 
September  28, 1993.  the  agency 

Eublisbed  a  proposal  that  would  require 
eavy  vehicles  to  be  equipped  with  an 
ABS  to  improve  the  lateral  stabihty  and 
control  of  these  vehicles  during  brakii^. 
(58  FR  50738).  The  ABS  requirement 
would  be  supplemented  by  a  30  mj^ 
braking-in-e-curve  "check"  test 
conducted  on  a  low  coefBcient  of 
friction  surface  using  a  full,  panic  brake 
application.  Some  of  the  issues  raised  in 
these  rulemakings,  such  as  the  test 
surface  and  the  proposed  definition  of 
"ABS."  are  relevant  to  this  rulemaking. 

m.  Issues  for  Possible  Agency  Action 

A.  Overview  of  the  issues 

This  ANPRM  discusses  whether  the 
agency  should  propose  to  require  ABS 
for  light  vehicles,  pursuant  to  the 
mandate  in  ISTEA.  While  manufecturers 
are  equipping  an  increasingly  large 
nimiber  of  light  vehicles  with  ABS.  it 
appears  that  it  would  be  quite  a  few 
years,  if  ever,  before  all  light  vehicles 
would  voluntarily  be  equipped  with 
such  devices.  Based  on  the  agency's 
review  of  comments  to  this  notice  and 
its  review  of  additional  accident  data 
and  other  information,  NHTSA  will 
determine  whether  it  should  propose  to 
require  that  ail  light  vehicles  be 
equipped  with  ABSs. 

This  ANPRM  also  makes  a  number  of 
requests  for  data  and  information.  The 
agency  wishes  to  emphasize  that  since 
this  is  an  ANPRM,  no  rule  will  be 
issued  on  this  specific  subject  without 
first  issuing  an  ANPRM  to  provide 
further  opportimity  to  comment.  In 
conmienting  on  a  particular  matter  on 
responding  to  a  particular  question, 
interested  persons  are  requested  to 
provide  any  relevant  factual  information 
to  support  their  conclusions  or 
opinions,  including  but  not  limited  to, 
testing,  statistical,  and  cost  data,  and  the 
source  of  such  information. 

The  agency  seeks  comments  about  the 
following  topics: 

(a)  The  anticipated  safety  benefits 
from  requiring  light  vehicles  to  be 
equipped  with  ABSs; 

(b)  Potential  regulatory  approaches  to 
improve  the  lateral  stability  and  control 
of  light  vehicles  during  braking, 
including  a  requirentent  for  an  ABS  and 
any  anticipated  performance 
requirements  and  test  procedures; 

(c)  The  types  of  light  vehicles  to 
which  these  requirements  would  apply 
and  whether  all  vehicles  should  be 


reqxiiied  to  be  equipped  with  an  all- 
wheel  ABS; 

(d)  A  schedule  for  implementiiig  the 
ABS  requirements  to  maximize  tfaelr 
benefits  at  raasoadble  costs:  and 

(e)  The  costs  of  reqairing  light 
vehicles  to  be  equipped  with  antilock 
braking  systems  that  %irould  comply 
with  this  antidpoted  requirements. 

For  ease  of  reference,  the  questions 
below  are  numbered  consecutively.  The 
agency  requests  that  coramenters 
identify  each  answer  they  give  by  the 
number  of  each  question  being 
answered. 

B.  Safety  Need 

The  threshold  issue  in  deciding 
whether  to  amend  an  existing  safety 
standard  concerns  the  requirement's 
safety  need.  NHTSA  is  reviewing 
accident  data,  including  information 
from  the  Fatal  Accident  Reporting 
System  (PARS).  NHTSA's  Gener^ 
Estimates  System  (GES),  the  National 
Accident  Sampling  System  (NASS).  and 
State  accident  data  files.  This  review 
focuses  on  the  benefits  achieved  by 
equipping  light  vehicles  with  an  ABS  in 
a  variety  of  different  crash  modes. 
Among  the  crash  modes  being  studied 
are  (1)  single  vehicle  nm-off-the-road 
crashes  in  which  skidding  or  spinning 
was  the  vehicle's  pre-crash  stability 
condition,  (2)  multi-vehicle  crashes 
resulting  from  a  vehicle's  loss-of-control 
or  inability-to-stop-in-time,  and  (3) 
crashes  in  which  a  vehicle  strikes 
pedestrians,  animals,  or  road  objects. 

Initial  data  from  these  sources 
indicate  that  braking  induced  loss-of- 
control  crashes  and  inability-to-stop-in- 
time  crashes  are  frequent  types  of 
crashes  that  warrant  further  study.  Such 
crashes  are  especially  prevalent  on  wet 
or  slippery  roads,  a  condition  in  which 
ABSs  would  be  effective.  Eleven  percent 
of  all  fatal  crashes  in  1991  occurred  on 
wet  or  slippery  roads,  and  18  percent  of 
property-damage-only  crashes  occurred 
under  such  conditions. 

NHTSA's  research  test  findings 
Indicate  that  equipping  light  vehicles 
with  an  ABS  would  be  beneficial  to 
safety.  The  primary  benefit  with 
equipping  light  vehicles  with  an  ABS  is 
that  a  driver  is  better  able  to  maintain 
vehicle  stability  and  steering  control 
during  crash-threatening  braking 
situations.  A  secondary,  but  still 
important  benefit  with  an  ABS,  is  that 
a  vehicle's  stopping  ability  is  improved 
on  some  surfaces. 

NHTSA's  preliminary  evaluation  of 
rear-wheel  antilock  brake  systems 
indicates  that  such  ABSs  on  light  tmdks 
are  particularly  effective  in  reducing  the 
number  of  run-off-road  crashes. 
Analyses  of  State  accident  files  found 
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that  rear-wheel  ABS  was  effective  in 
reducing  the  risk  of  such  nonfatal 
rollovers  (and  side  and  frontal  impacts 
v\rith  Hxed  objects)  for  almost  every  type 
of  truck,  under  any  type  of  rpad 
condition.  Reductions  of  rollovers  were 
typically  in  the  30-40  percent  range, 
reductions  of  side  impacts  with  fixed 
objects  in  the  15-30  percent  range,  and 
reductions  in  frontal  impacts  with  fixed 
objects  in  the  5-20  percent  range.  The 
risk  of  collisions  with  pedestrians, 
animals,  bicycles,  trains,  or  on-road 
objects  was  also  significantly  reduced, 
by  about  5-15  percent.  A  copy  of  this 
preliminary  evaluation  is  available  in 
the  public  docket. 

NHTSA  is  continuing  to  analyze  the 
data  and  a  comprehensive  report  of  the 
findings  will  be  published  at  a  later 
date.  In  the  meantime,  the  agency 
requests  additional  information  on 
braking  induced  loss-of-control  crashes 
and  inability-to-stop-in-time  crashes 
from  rental  fleets,  corporate  fleets, 
insurance  companies,  police  officers, 
and  others.  This  information  would 
assist  the  agency  in  its  efforts  to 
quantify  the  benefits  from  ABSs. 
Accordingly,  the  agency  requests 
comments  from  these  organizations  and 
others  about  their  experiences  in  which 
drivers  of  light  vehicles  have  lost 
control  during  braking  or  been  unable  to 
stop  before  a  crash. 

With  these  considerations  in  mind, 
the  agency  poses  the  following 
questions. 

1.  Based  on  the  available  data,  what 
safety  benefits  would  result  fitim  the 
issuance  of  requirements  to  prevent  or 
mmimize  the  effect  of  braking  induced 
loss-of-control  crashes  or  inability-to- 
stop-in-time  crashes?  In  what  types  of 
crashes  would  these  benefits  occur? 
Please  provide  estimates  in  terms  of 
accidents,  injuries,  and  fatahties 
prevented.  The  agency  also  requests 
quantitative  estimates  of  reductions  in 
property  damage. 

2.  What  additional  injury  and  non- 
injury data  and  other  information  exist 
about  real-world  crashes  and  near 
crashes  involving  drivers  of  light 
vehicles  who  skidded  or  otherwise  lost 
control? 

3.  At  the  time  of  loss-of-control  or 
inability-to-stop-in-time  crashes,  what 
were  the  driving  conditions  and  weather 
environment?  At  what  speed  was  the 
vehicle  traveling?  Was  the  roadway  dry, 
wet.  or  icy?  To  what  degree  did  these 
adverse  driving  conditions  contribute  to 
the  crash  and  its  severity?  Did  the  crash 
occur  on  an  interstate,  secondary 
highway,  or  residential  road?  What,  if 
any,  crash  avoidance  maneuver 
precipitated  the  crash? 


4.  With  respect  to  loss-of-control  or 
inability-l  o-stop-in-time  crashes  known 
to  the  con  imenter,  would  equipping  the 
vehicle  w  th  an  ABS  or  a  more  effective 
ABS  (e.g.,  an  all-wheel  system  instead  of 
a  rear-whi  lel-only  system)  have  helped 
in  avoidii  g  any  of  the  crashes  or 
reducing  heir  severity? 

5.  With  respect  to  fleets  that  have 
switched  or  begun  switching  to  ABS- 
equipped  light  vehicles,  have  the  ABS- 
equipped  llight  vehicles  had  a  lower 
crash  rate  than  the  non-ABS-equipped 
light  vehii  :les?  If  there  has  been  a 
reduction  in  crashes,  please  quantify  the 
reductionin  terms  of  lives  saved, 
injuries  p:  evented,  and  property  damage 
reduced. 


C.  Regula  ory  Approaches 

theLatenv 

Vehicles 


to  Improve 
Stability  and  Control  of  Light 


If  NHTJ  A  were  to  propose  amending 
its  brakin  ;  safety  standards  to  improve 
the  latere  stability  and  control  of  light 
vehicles  c  uring  braking,  the  amendment 
would  ha'  re  to  meet  the  Vehicle  Safety 
Act's  crit<  ria  that  the  requirement  be 
practicabi  a  and  be  stated  in  objective 
terms  (sedtion  103(a)).  Any  rulemaking 
addressing  antilock  would  also  be 
guided  bwthe  findings  in  PACCAR  v. 
NHTSA.  I  73  F.2d  632  (9th  Cir.  1978) 
cert,  deni  d439  U.S.  862  (1978).  Even 
though  Pj  CCAR  concerned  air  braked 
vehicles  s  ibject  to  a  different  safety 
standard,  ;ome  of  that  decision's 
concerns  ibout  testing  brake  systems  are 
relevant  ti  i  proposing  to  require  ABSs 
on  light  V  (hides.  PACCAR  held  that  at 
the  time  o  F  their  implementation,  parts 
of  Standai  d  No.  121  were  not  reasonable 
nor  practi  :able.  The  court  held  that 
objective  est  methods  and  more 
probative  and  convincing  data 
evidencir  ;  the  reliability  and  safety  of 
vehicles  t  lat  are  equipped  with  antilock 
and'in  us(  >  must  be  available  before  the 
agency  ca  i  enforce  a  standard  requiring 
its  install!  tion. 

6.  In  th(  I NPRM  addressing  lateral 
stability  a  id  control  for  heavy  vehicles, 
NHTSA  p  -oposed  that  each  heavy 
vehicle  b<  equipped  with  an  antilock 
braking  s]  stem  that  satisfies  the 
agency's  ]  roposed  definition  of  "ABS." 
In  additio  [i,  as  a  "check"  on  the 
performai  ice  of  the  ABS,  the  agency 
proposed  that  a  heavy  vehicle  would 
have  to  cc  mply  with  a  braking-in-a- 
curve  test  The  agency  tentatively 
conclude!  that  this  approach  would 
ensure  thi  t  heavy  vehicles  would  be 
able  to  si{  nificantly  improve  their 
lateral  sta  lility  and  control  during 
braking. 

NHiSi^  is  considering  applying  this 
approach  to  light  vehicles  by  proposing 
both  a  rec  uirement  mandating  the 


installation  of  ABSs  on  light  vehicles 
and  road  tests  that  serve  as  a  check  on 
the  performance  of  the  ABS.  The  agency 
requests  comments  about  the  possible 
benefits  and  shortcomings  of  using  this 
approach  for  light  vehicles. 

7.  In  developing  the  proposed 
definition  for  "ABS"  in  the  heavy 
vehicle  rulemaking.  NHTSA  referred  to 
the  definitions  of  "ABS"  adopted  by  the 
Society  of  Automotive  Engineers  (SAE) 
and  the  Economic  Commission  for 
Europe's  (ECE)  Regulation  13.  Annex  13 
(1988).  Based  on  these  definitions  and 
other  considerations,  the  agency 
proposed  the  following  definition  of 
"antilock  brake  system"  in  the  heavy 
vehicle  rulemaking: 

a  portion  of  a  service  brake  system  that 
automatically  controls  the  degree  of 
rotational  wheel  slip  during  braking  by: 

(1)  sensing  the  rate  of  angular  rotation  of 
the  wheels; 

(2)  transmitting  signals  regarding  the  rate 
of  wheel  angular  rotation  to  one  or  more 
devices  which  interpret  those  signals  and 
generate  responsive  controlling  output 
signals:  and 

(3)  transmitting  those  controlling  signals  to 
one  or  more  devices  which  adjust  brake 
actuating  forces  in  response  to  those  signals. 

Under  this  definition  describing 
fundamental  and  necessary  performance 
aspects  that  any  braking  system  must 
have  to  be  considered  an  ABS.  the 
agency  believes  that  any  ABS  would  be 
permitted,  provided  that  it  is  a  "closed 
loop"  system  that  ensures  feedback 
between  what  is  actually  happening  at 
the  tire-road  surface  interface  and  what 
the  device  is  doing  to  respond  to 
impending  wheel  lockup. 

The  agency  requests  comments  about 
whether  to  apply  to  light  vehicles  the 
approach  proposed  to  improve  the 
lateral  stability  and  control  of  heavy 
vehicles.  Is  it  necessary  and  appropriate 
to  supplement  the  combination  of  a 
definition  of  "ABS"  and  an  equipment 
requirement  with  one  or  more  "check" 
tests  to  ensure  the  lateral  stability  and 
control  of  light  vehicles?  Is  the 
definition  of  "ABS,"  as  proposed  in  the 
heavy  vehicle  NPRM,  appropriate  for 
light  vehicles?  What  are  the  advantages 
or  disadvantages  of  a  requirement 
expressly  mandating  an  ABS  instead  of 
taking  the  more  indirect  approach  of 
adopting  dynamic  tests? 
Notwithstanding  the  agency's  tentative 
conclusion  that  thn  proposed  definition 
for  heavy  vehicle  "ABS"  is  sufficiently 
broad  to  allow  a  variety  of  ABSs,  the 
agency  welcomes  comment  about  the 
use  of  this  definition  for  light  vehicles. 
Would  it  ensure  suitable  stopping 
distances  and  cover  all  appropriate 
brake  designs,  while  not  unnecessarily 
prohibiting  brake  systems  that 
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effectively  prevent  wheel  lockup  in  a 
sufficiently  wide  variety  of 
circumstances? 

D.  Test  Procedures 

8.  In  the  heavy  vehicle  ABS 
rulemaking.  NHTSA  proposed  that  such 
vehicles  would  have  to  comply  with  a 
braking-in-a-curve  test,  but  decided  not 
to  propose  additional  tests  such  as  a 
split  mu  test  or  a  lane  change  test.  The 
agency  believed  that  such  additional 
tests  would  be  impracticable  for  heavy 
vehicles  given  the  criteria  set  forth  in 
PACCAR.  Notwithstanding  the  agency's 
tentative  decision  in  the  heavy  vehicle 
ABS  rulemaking  to  propose  only  a 
braking-in-a-c\irve  test,  the  agency  is 
seeking  comment  on  whether  to  require 
that  light  vehicles  be  capable  of 
stopping  without  loss-of-control  in  the 
following  test  maneuvers: 

(a)  While  turning  on  a  low  mu 
surface; 

(b)  While  stopping  on  a  straight  line 
split  mu  surface; 

(c)  While  in  transition  from  a  high  mu 
surface  to  a  low  mu  surface:  and 

(d)  While  in  transition  from  a  low  mu 
surface  to  a  high  mu  surface. 

NHTSA  is  considering  additional  tests 
for  light  vehicle  antilock  systems  for 
three  reasons.  First,  ABS  requirements 
on  passenger  cars  were  originally 
developed  in  proposals  for  Standard  No. 
135,  Passenger  Car  Brake  Systems, 
which  are  based  on  the  effort  to 
harmonize  braking  standards  with  EEC 
and  ECE  requirements.  These  proposals 
included  split  mu  tests  and  surface 
transition  tests.  Second,  the  agency 
believes  that  light  vehicle  ABS  may 
need  to  have  a  higher  level  of  capability 
for  some  aspects  of  performance  than 
heavy  vehicle  ABS.  For  instance,  the 
antilock  systems  on  heavy  vehicles  do 
not  have  to  be  as  quick  as  the  systems 
on  light  vehicles  in  responding  to 
impending  wheel  lock.  The  wheel 
lockup  allowed  by  light  vehicle  antilock 
systems  available  today  is  about  0.2 
seconds,  compared  with  a  lockup 
duration  closer  to  one  second  for  heavy 
vehicle  systems.  This  is  so  because 
heavy  vehicles  typically  have  a  longer 
wheel  base  than  light  vehicles,  and  a 
high  vehicle  moment  of  inertia  about 
the  vertical  axis.  On  these  vehicles,  yaw 
movement  during  braking  with  ABS  on 
a  split  mu  surface  or  during  a  braking- 
in-a-curve  maneuver  takes  place  at  a 
relatively  slower  rate  than  on  light 
vehicles,  primarily  because  of  the  higher 
vehicle  moment  of  inertia.  Third,  in 
contrast  to  testing  light  vehicles,  the 
availability  of  test  facilities  and  the 
safety  of  the  tests  would  make  more 
extensive  testing  impracticable  for 
heavy  vehicles  because  such  vehicles 


are  larger  and  more  prone  to  rollover 
than  light  vehicles.  For  the  above 
reasons,  the  split  mu  and  surface 
transition  tests  might  be  appropriate 
additions  to  the  braking-in-a-curve  test 
for  light  vehicles. 

The  agency  anticipates  that  each  of 
these  tests  would  be  conducted  at  30 
mph  using  a  full  pedal  application  (200 
pounds  pedal  force  applied  within  0.2 
seconds)  and  that  the  vehicle  would  be 
required  to  stay  within  a  12-foot  lane. 
There  would  be  no  stopping  distance 
requirement  as  part  of  these  tests.  (The 
issue  of  separate  tests  for  stopping 
distance  is  discussed  below  in 
connection  with  question  13.) 

9.  As  mentioned  above,  NHTSA  is 
considering  whether  to  propose  a 
"braking-in-a-curve  test"  in  which  a 
light  vehicle's  braking  would  be 
evaluated  at  a  relatively  slow  speed  on 
a  slippery  surface.  This  test  is  designed 
to  evaluate  the  capability  of  a  vehicle  to 
be  controlled  while  braking  in  a  curve. 
The  test  could  be  conducted  on  a  500- 
foot  radius  cxirve  on  a  surface  with  a 
peak  friction  coefficient  (PFC)  of  0.5  or 
less.  What  benefits  would  be  obtained 
from  such  a  braking-in-a-curve  test? 
What  problems,  if  any,  would  be 
associated  with  this  maneuver?  Would 
this  testing  approach  be  a  sufficient 
indicator  of  the  lateral  control  and 
stability  expected  from  an  ABS 
equipped  light  vehicle?  How  would 
rear-wheel-only  antilock  systems 
perform  under  this  test  procedure? 

10.  NHTSA  is  considering  whether  to 
propose  another  type  of  test,  possibly  as 
an  alternative  to  the  braking-in-a-curve 
test.  This  test  is  known  as  a  "split 
coefficient  of  friction  test"  (or  split  mu 
test)  and  is  designed  to  evaluate  a 
vehicle's  abihty  to  be  controlled  when 
one  side  of  a  road  is  slick  and  the  other 
side  is  much  stickier.  If  NHTSA  were  to 
propose  such  a  test,  it  probably  would 
be  conducted  on  a  straight  lane  surface 
with  the  high  mu  part  of  the  surface 
having  a  PFC  equal  to  or  greater  than  0.5 
and  the  low  mu  part  of  the  surface 
having  a  PFC  of  less  than  or  equal  to 
one-half  the  PFC  of  the  high  mu  surface. 
An  alternative  way  to  describe  the  test 
surface  would  be  to  specify  the  PFCs  for 
both  parts  of  the  stirface  (e.g.,  the  high 
mu  part  would  be  0.9  or  greater  and  the 
low  mu  part  would  be  0.45  or  less).  The 
test  lane  would  be  split  down  the 
centerline  along  its  length,  so  that  the 
wheels  on  one  side  of  the  vehicle  are  on 
the  high  friction  surface  and  the  wheels 
on  the  other  side  of  the  vehicle  are  on 
the  shck  surface.  What  benefits  would 
be  obtained  from  testing  on  such  a  split 
mu  surface?  What  problems,  if  any, 
would  result  from  such  a  surface? 
Would  this  test  be  a  sufficient  indicator 


of  the  lateral  stability  and  control 
expected  from  an  ABS-equipped 
vehicle?  How  would  rear-wheel-only 
antilock  systems  perform  under  this  test 
procedure?  What  Is  the  best  way  to 
spedfv  the  test  surface? 

11.  NHTSA  is  also  considering 
whether  to  propose  a  "low  to  high  mu 
surface  transition  test."  This  test  is 
designed  to  evaluate  the  capability  of  an 
antilock  system  to  modulate  brake 
presstue  to  achieve  a  high  level  of 
deceleration  after  the  vehicle  makes  a 
transition  to  the  high  mu  surface. 
NHTSA  anticipates  that  if  it  proposes 
such  a  test,  the  high  mu  surfece  would 
have  a  PFC  equal  to  or  greater  than  0.5, 
and  the  low  mu  surface  would  have  a 
PFC  of  less  than  or  equal  to  one  half  the 
PFC  of  the  high  mu  surface.  The  agency 
is  considering  whether  to  propose 
requiring  that  the  vehicle  achieve  at 
least  95  percent  of  the  deceleration  of 
the  uniform  coefficient  deceleration  on 
the  high  mu  surface  within  one  second. 
What  benefits  would  be  obtained  from 
such  a  transition  test?  What  problems,  if 
any,  would  be  associated  with  this  test 
maneuver?  Would  this  test  be  a 
sufficient  indicator  of  the  modulation 
capability  expected  from  an  ABS- 
equipped  light  vehicle?  Would  the 
suggested  way  of  specifying  test  surfaces 
be  appropriate?  The  agency  requests 
comments  about  whether  to  specify  the 
time  needed  to  achieve  a  specific 
deceleration  and  to  specify  a  maximum 
lockup  duration  during  the  transition. 
How  would  rear-wheel  only  antilock 
systems  perform  under  this  test 
procedure? 

12.  NHTSA  is  considering  whether  to 
propose  a  "high  to  low  mu  surface 
transaction  test."  This  test  is  designed  to 
evaluate  the  response  for  the  ABS  when 
the  vehicle  begins  braking  on  a  high  mu 
surface  then  experiences  a  change  to  a 
low  mu  surface.  This  type  of  surface  is 
discussed  in  the  previous  question.  The 
agency  is  considering  whether  to  require 
that  the  vehicle's  wheels  not  lock  for 
more  than  0.2  seconds,  with  wheel  lock 
defined  as  100  percent  slip.  What 
benefits  would  he  obtained  from  such  a 
surface  transition  test?  What  problems, 
if  any,  would  be  associated  with  this 
test  maneuver?  Would  this  test  be  a 
sufficient  indicator  of  the  modulation 
control  and  the  response  to  impending 
wheel  lock  expected  from  an  ABS- 
equipped  light  vehicle?  How  would 
rear-wheel  only  antilock  systems 
perform  under  this  test  procedure? 

13.  The  efficiency  of  an  ABS  affects  a 
vehicle's  stopping  distance  performance 
with  the  ABS  cycling.  Consistent  with 
the  agency's  decision  in  the  heavy 
vehicle  ABS  rulemaking  not  to  propose 
stopping  distance  requirements  with 
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tests  involving  low  mu  surfaces,  NHTSA 
does  not  anticipete  proposing,  at  this 
stage  of  this  rulemaking,  stopping 
distance  requireoients  with  the  curve, 
split  nan,  or  transaction  tests  because  of 
the  variability  of  vehicle  stopping 
distance  performance  on  low  mo 
surfaces.  Do  commenters  agree  with  the 
agency's  tentative  decision  not  to 
propose  stopping  distance  requirements 
with  tests  involving  low  mu  surfaces? 

Notwithstanding  this  tentative 
decision.  NHTSA  believes  that  a 
measurement  of  efficioKy  nught 
provide  consumers  with  information  to 
compare  the  relative  overall 
performance  of  various  ABSs.  In  its 
evaluations,  the  agency  has  calculated 
ABS  efficiency  by  dividing  vehicle 
decelerations  (g's)  by  the  peak  friction 
coefficient  measured  with  the  vehicle's 
tire.  The  agency  notes  that  an  ABS 
efficiency  value  could  provide 
consumers  with  a  means  of  compering 
the  ABS  pserformance  capability  since 
no  stopping  distance  requirements  are 
being  considered  for  the  tests  mentioned 
in  this  notice  to  evaluate  ABS 
performance.  Each  antilock  system 
achieves  a  certain  level  of  efficiency 
based  on  design  factors  such  as  the 
wheel  deceleration  rate  threshold  at 
which  ABS  cycUng  begins,  the  control 
algorithm,  and  the  modulator  valves.  In 
general,  the  higher  the  ABS  efficiency, 
the  shorter  the  stopping  distance  should 
be  with  the  ABS  operational.  NHTSA's 
light  vehicle  ABS  testing  has  shown  that 
the  improvements  in  braking 
performance  provided  by  an  ABS  varies, 
in  some  cases  considerably,  from  system 
to  system  and  from  vehicle  to  vehicle. 
Hence,  simply  setting  a  standard  that 
requires  all-wheel  ABS  would  not 
necessarily  mean  that  the  performance 
of  these  systems  would  be  similar.  The 
agency  therefore  request  comments  on 
what  would  be  an  appropriate  method 
for  measuring  ABS  efficiency,  and 
whether  ABS  efficiency  would  be  a 
meaningful  indicator  of  a  system's 
overall  performance. 

14.  The  currait  requirements  in 
Standard  No.  105  for  vehicles  with 
failed  antilock  systems  including 
stopping  distance  requirements  itom  60 
mph  of  456  feet  for  passenger  cars  and 
517  feet  for  other  light  v^cles  with  a 
GVWR  of  not  more  than  10,000  pounds. 
This  test  is  designed  to  ensure  that  the 
vehicle  has  adequate  braking  if  the  ABS 
fails.  These  distances  may  be  overly 
generous  for  an  ABS  failure  on  some 
vehicles,  given  that  the  service  brake 
system  is  generally  still  intact.  NHTSA 
anticipates  proposing  ABS  feilure 
requirements  for  Standard  No.  105 
similar  to  those  proposed  for  Standard 
No.  135.  In  that  rulemaking,  the  agency 


proposed  a  stopping  distance  of  279  feet 
from  a  tek  speed  of  62  mph  on  a  surface 
with  a  pre  of  0.9.  What  problems,  if 
any,  would  be  associated  with  such  a 
requireinent?  Should  the  standard  allow 
an  ABS  that  experiences  a  large 
degradation  of  stopping  performance  if 
the  ABS^ils?  What  is  the  best  method 
for  distilling  an  ABS  for  a  failed  system 
test?  Should  performance  requirements 
for  integrated  ABSs  be  any  different 
from  the  irequirements  for  add-on  ABSs, 
in  the  fa^ed  corMlition?  If  so,  why? 
Should  ttie  failed  ABS  stopping  distance 
be  one  absolute  value  for  all  vehicles,  or 
should  it  be  based  on  the  performance 
relative  to  the  stopping  distance 
performance  when  each  vehicle's  ABS 
is  in  the  Ton"  position? 

E.  Test  qpnditions 

15.  Asexplained  in  the  previous 
section.  NHTSA  anticipates  specifying 
the  test  9  urfaces  used  in  the  test 
proceduj  es  in  terms  of  peak  friction 
coefficie  it.  While  the  braking-in-a-curve 
test  wou  d  have  a  PFC  of  0.5,  the  split 
mu  and  ransttion  tests  would  have  the 
surface  i  pecified  based  on  the  relative 
PFC  of  e  ch  of  the  two  portions  of  the 
surface.  The  braking-in-a-curve  test 
surface  ibpresents  a  wet  secondary  road 
in  poor  condition,  and  the  split  mu  and 
transitio  i  test  surface  represent  roads 
with  dif  erent  coefficients  of  friction 
such  as  hose  with  ice  patches.  What 
practica  lility  concerns,  if  any,  are  raised 
by  condi  icting  tests  on  surfaces  with 
both  lo¥  and  high  coefficients  of 
friction? 

16.  Tv  to  di^erent  methods  of  applying 
brakes  c  m  be  used  when  testing  ABSs 
(and  bra  dng  systems  in  general).  One 
method  s  a  "htll  pedal"  application 
typical  ( f  how  a  driver  might  apply  the 
brake  p«  lial  in  reaction  to  a  crash- 
threaten  ng  situation.  This  type  of  brake 
applicat  on  can  precipitate  wheel  lock- 
up and  |oss-of-control  if  the  vehicle  is 
operatiiK  on  a  sUppery  surface.  A 
second  nethod  is  a  modulated  "driver- 
best-effdrt"  appUcation  in  which  the 
driver  modulates  the  brake  in  an 
attempt  to  maintain  stabihty  and  lateral 
control,  rrhis  method  enables  stops  that 
are  as  qmick  and  short  as  possible  while 
still  maintaining  stability  and  steering 
control.  As  with  the  heavy  vehicle  ABS 
rulemaking,  the  agency  anticipates 
proposing  a  full  pedal  applicatioo 
because  it  is  more  representative  of  a 
typical  Tver's  response  to  a  reel  wcxld 
crash-threatening  situaUon.  In  additicm. 
such  an  application  is  more  objective 
and  repeatable.  In  specifying  the 
amount  of  brake  application  force  in 
this  test  procedure,  the  agency 
anticipates  that  a  pedal  force  of  200 
pounds  in  0.2  seconds  would 


adequately  represent  a  full  pedal 
application  for  light  vehicles.  The 
agency  requests  comments  about  the 
best  way  to  specify  the  brake 
application  provisions. 

F.  Varieties  of  ABS  Permissible  under 
Potential  Proposals 

17.  Agency  testing  indicates  that  all- 
wheel  antilock  systems  provide  full 
steering  control  and  lateral  stabihty 
during  braking.  Real-wheel-only 
antilock  systems  do  not  ensure  steering 
control  during  braking,  but  provide 
some  measure  of  vehicle  stability  during 
braking.  Should  the  proposed 
requirements  be  drafted  so  that  light 
vehicles  must  be  equipped  with  systems 
that  provide  ABS  control  on  all  wheels, 
or  should  the  requirements  be  drafted  to 
allow  rear-wheel-only  systems  as  well? 
What  are  the  differences  in  benefits 
between  rear-wheel-only  and  all-wheel 
systems? 

18.  If  NHTSA  were  to  propose  its 
braking  standards  to  improve  the  lateral 
stability  and  control  of  light  vehicles 
during  braking,  all  light  vehicles  would 
have  to  be  equipped  with  lateral 
stability  and  control  devices  to  achieve 
the  new  performance  requirements.  As 
mentioned  above,  all-wheel  ABSs  were 
installed  on  2,7Q0XM)0  passenger  cars 
and  on  470.000  other  light  vehicles  in 
1992.  While  another  3.1  milHon  light 
vehicles  were  equipped  with  rear- 
wheel-only  ABSs,  N-ehicles  are 
increasingly  being  equipped  with  all- 
wheel  systems  rather  than  rear-wheel- 
only  systems.  How  many  vehicles 
would  need  to  be  equipped  with  ABSs 
to  comply  with  the  requirements 
discussed  in  this  notice?  Would  it  be 
necessary  to  equip  a  vehicle  with  an  all- 
wheel  ABS  to  comply  with  the 
requirements  discussed  in  this  notice  or 
would  rear-wheel-only  systems  be 
adequate? 

19.  The  EOE:  currently  uses  three 
categories  to  classify  antilock  systems 
by  their  performance  capabilities.  While 
the  ECE  mandates  the  most 
sophisticated  Category  1  systems  for 
heavy  vehicles,  ABS  installation 
remains  voluntary  for  Hght  vehicles. 
Nevertheless,  if  a  manufacturer  decides 
to  equip  a  light  vehicle  with  ABS.  then 
it  must  inform  the  government 
approving  body  about  the  Category  of 
ABS  being  installed  on  a  given  light 
vehicle.  After  being  reviewed  by  the 
government,  the  manufacturer  may 
market  its  system  to  consumers  as  that 
category  of  ABS. 

NHTSA  is  considering  whether  to 
propose  a  classification  system  like  the 
ECE's  in  which  there  would  be 
categories  of  increasingly  stringent 
performance  criteria  instead  of  a 
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minimum  requirement  for  all  antilock 
systems.  The  performance  criteria,  if 
proposed,  might  include  the  following 
factors: 

Category  I — 

•  Braking  efficiency  of  the  vehicle 
equal  to  or  greater  than  75  percent  on 
all  road  surfaces,  including  spUt  mu. 

•  Meets  braking-in-a-ciuve  or  split 
mu  test  requirements  for  stability. 

•  Meets  low  mu  to  high  mu  surface 
transition  requirement  of  achieving  95 
percent  of  the  uniform  coefficient 
deceleration  within  a  specified  time 
period. 

•  Meets  high  mu  to  low  mu  surface 
transition  requirements  for  lockup 
duration. 

•  Wheels  on  all  axles  must  be  directly 
controlled  by  ABS. 

Category  II— 

•  Braking  efficiency  of  the  vehicle 
equal  to  or  greater  than  75  percent  on 
all  road  surfaces  except  split  mu. 

•  Meets  braking-in-a-curve  or  split 
mu  test  requirements  for  stability. 

•  Meets  low  mu  to  high  mu  surface 
transition  requirements  of  achieving  95 
percent  of  the  uniform  coefficient 
deceleration  within  a  specified  time 
period. 

•  Meets  high  mu  to  low  mu  surface 
transition  requirements  for  lockup 
duration. 

•  Wheels  on  each  axle  must  be 
directly  controlled  by  ABS. 

Category  HI— 

•  Brakingefficiency  of  each  axle 
having  at  least  one  directly  controlled 
wheel  equal  to  or  greater  than  75 
percent,  on  all  road  surfaces  except  split 
mu. 

•  Meets  low  mu  to  high  mu  surface 
transition  requirements  of  achieving  95 
percent  of  the  imiform  coefficient 
deceleration  within  a  specified  time 
period. 

•  Meets  high  mu  to  low  mu  surface 
transition  requirements  for  lockup 
duration. 

The  agency  anticipates  that  most,  but 
not  all,  of  the  all-wheel  ABSs  would 
satisfy  the  criteria  for  Category  I  systems 
and  that  poorer  performing  all-wheel 
ABSs  and  rear-wheel  only  ABSs  would 
satisfy  the  less  stringent  criteria  of  either 
Category  II  and  Category  HI. 

Specifying  categories  would  permit 
simpler  antilock  braking  systems  to 
comply  v«th  the  standard,  without 
lowering  the  requirements  for  the  higher 
capabiUty  systems.  It  would  also  serve 
to  inform  consumers  that  not  all  ABSs 
have  the  same  performance  capabilities. 
However,  the  agency  notes  that  there 
might  be  significant  drawbacks  to 


specifying  categories,  since  such  an 
approach  might  result  in  imnecessary 
complexity  and  permit  the  manufacture 
and  installation  of  poorer  performing 
systems  that  do  not  provide  steering 
control  and  other  significant  safety 
benefits.  The  agency  invites  comments 
about  whether  the  standard  should 
specify  categories  of  ABSs. 

G.  Implementation 

NHTSA's  goal  in  initiating 
rulemaking  to  require  light  vehicles  to 
be  equipped  with  an  ABS  is  to 
determine  whether  significant 
improvements  in  braking  performance 
can  be  achieved  at  a  reasonable  cost  to 
manufacturers  and  consumers.  There 
are  a  number  of  diffiarent  approaches 
that  the  agency  could  take  in  scheduling 
the  implementation  of  the  potential 
proposals.  One  approach  would  be  to 
apply  the  requirements  to  passenger 
cars  first  and  then  to  all  other  light 
vehicles.  A  second  approach  would  be 
for  the  agency  to  apply  the  ABS 
standards  to  all  lignt  vehicles  at  the 
same  time. 

20.  While  the  Authorization  Act 
requires  NHTSA  to  initiate  rulemaking 
on  brake  performance  for  passenger 
cars,  NHTSA  is  contemplating  using  its 
general  authority  under  the  Vehicle 
Safety  Act  to  broaden  this  mandate  to 
include  trucks,  vans,  sport  utility 
vehicles,  and  buses  under  10,000 
pounds  GVWR.  The  agency  is 
considering  this  approach  because  it 
believes  that  ABS  nas  more  potential 
benefits  for  vehicles  which  have  a 
greater  disparity  between  their  unloaded 
and  fully  loaded  weights.  These  latter 
type  vehicles  fall  into  this  category.  The 
agency  notes  that  the  market  appears  to 
agree  with  this  position  as  ABS  is  more 
prevalent  in  light  trucks  than  passenger 
cars.  NHTSA  seeks  comment  on  its 
tentative  decision  to  include  these 
vehicles. 

21.  At  this  stage  in  the  rulemaking, 
NHTSA  is  inclined  to  propose  an 
effective  date  of  two  years  after  the  final 
rule,  for  passenger  cars,  and  three  years 
after  the  final  rule  for  light  vehicles 
other  than  passenger  cars  (i.e.,  trucks). 
The  agency  t>elieves  that  this  would  give 
the  industry  sufficient  leadtime  to 
develop  the  production  capacity  needed 
to  supply  the  market  with  antilock 
systems.  The  agency  expects  that  an 
increasing  number  of  light  trucks  will  be 
offered  with  all-wheel  antilock  systems, 
particularly  if  the  proposed 
requirements  cannot  be  met  with  rear- 
wheel-only  systems.  If  this  is  the  case, 
then  manilfacturers  of  light  trucks  with 
these  systems  might  need  more  leadtime 
than  manufacturers  of  passenger  cars  to 
comply  with  the  proposed 


requirements.  Would  this 
implementation  schedule  be 
appropriate?  Would  it  be  reasonable  to 
accelerate  or  delay  any  portion  of  it? 
Should  the  agency  apply  requirements 
for  ABSs  to  some  light  vehicles  but  not 
others? 

H.  Costs  Associated  with  Potential 
Proposals 

22.  NHTSA  estimates  that  this 
rulemaking's  potential  cost  would  be 
approximately  $1.04  billion  per  year. 
Iliis  cost  consists  of  ABS  costs  of  $920 
million,  installation  costs  of  about  $80 
million,  and  increased  fuel  costs  of 
about  $40  million  due  to  a  small 
increase  in  vehicle  weight.  The  average 
retail  price  of  an  ABS  system  to  the 
consumer  would  be  al>out  $450.  This 
price  is  based  on  a  cost  study  of  seven 
ABS  systems  entitled  "Evaluation  of 
Costs  of  Antilock  Brake  Systems"  and  a 
markup  factor  of  1.51.  The  agency's  cost 
estimate  assumes  that  all-wheel  ABS 
would  be  required  on  all  light  vehicles. 
It  projects  that  all-wheel  ABS  would  be 
voluntarily  installed  as  standard 
equipment  in  85  percent  of  model  year 
1999  passenger  cars,  the  first  model  year 
that  would  be  affected  if  a  final  rule 
were  issued  in  1996  and  a  2-year 
leadtime  for  compliance  were  provided. 
The  remaining  15  percent  or  about  1.4 
million  vehicles  would  be  equipped 
only  as  a  result  of  a  requirement.  The 
cost  estimate  also  projects  that  all  light 
trucks  would  be  voluntarily  equipped 
with  ABS  by  model  year  1999/2000,  75 
percent  of  them  having  all-wheel 
systems.  Thus,  25  percent  of  new  light 
trucks,  or  about  1.5  million  vehicles, 
would  be  involuntarily  equipped  with 
all-wheel  ABS  if  the  agency  issued  a 
final  rule  requiring  this.  In  this  case,  all 
wheel  ABS  hardware  and  installation 
costs  would  be  incrementally  higher 
(about  $200  more),  as  compared  to  those 
for  rear-wheel  systems. 

How  much  would  it  cost  per  vehicle 
to  equip  all  light  vehicles  with  all-wheel 
ABSs?  How  much  would  it  cost  per 
vehicle  to  equip  these  vehicles  with 
rear-wheel-only  ABSs?  What  would  be 
the  likely  costs  to  a  final  purchaser  for 
either  of  the  two  tyi}es  of  antilock 
systems? 

23.  Each  light  vehicle  manufacturer  is 
requested  to  provide,  with  respect  to 
model  year  1994,  and  for  each  of  the 
following  types  of  vehicles,  passenger 
cars,  hght  trucks,  and  light  MPVs:  the 
total  number  of  the  vehicles  it  will 
produce;  the  vehicles  it  will  equip  with 
rear-wheel-only  ABSs:  and  the  vehicles 
it  will  equip  with  all-wheel  ABSs. 

With  respect  to  each  of  model  years 
1995-1999.  and  for  each  of  the 
following  types  of  vehicles,  passenger 
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cars,  light  trucks,  and  light  MPVs.  what 
percentages  of  vehicles  do  you  expect  to 
vohintwiiy  equip  with,  a  raar-wbfral- 
only  ABS?  With  an  all-wheel  ABS? 

Do  jrou  expect  to  install  all-witeel 
ABSs  on  all  of  jrour  passenger  cars?  K 
so,  when?  On  all  of  your  light  trucks? 
On  all  of  your  light  MPVs? 

24.  NHTSA  notes  that  some  insurance 
companies  currently  offer  discounts  for 
antilock  equipped  pessenger  ass,  hght 
trucks  and  light  MPVs.  Which  insurers 
provide  such  a  discount?  How  large  is 
the  discount  offered  by  each  of  those 
insurers?  What  is  the  basis  for  such 
discounts? 

rv.  Rulemaking  Analyse*  aad  Notice* 

A.  DOT  Regulatory  Poiicies  and 
Procedures  and  Executive  Order  12866 

NHTSA  has  considered  the  potential 
burdens  and  benefits  associated  with   - 
this  advaiu:e  notice.  NHTSA  has 
determined  that  this  advance  notice  is  a 
significant  rulemaking  action  under  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures  and 
an  economically  significant  notice 
under  Executive  Order  12866.  The 
advance  notice  would  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  It  concerns  a  matter  in  which 
there  is  substantial  public  interesL 
Further,  there  is  a  potential  for 
significant  safety  benefits  if  effective 
requirements  can  be  developed  to 
address  braking  stability  aiKi  control  of 
light  vehicles.  The  preliminary 
Assessment  of  Economic  Significance 
for  this  advance  notice  addresses 
preliminary  estimates  of  the  costs  and 
benefits  of  potential  countermeasures 
that  the  agency  is  considering  in  this 
action.  Those  estimates  are  summarized 
below. 

NHTSA  believes  that  ABS  is  effective 
in  preventing,  and  reducing  the  severity 
of  many  inability-to-stop-in-time  and 
loss-of-control  crashes.  The  previously 
mentioned  1975  Tri-Level  study  found 
ABS  to  be  effective.  Also,  a  preliminary 
agency  evaluation  of  more  current  data 
found  rear-wheel  ABS  on  light  trucks  to 
be  effective  in  preventing  certain  types 
of  crashes.  The  agency  is  continuing  to 
analyze  the  on-road  experience  of  ABS- 
equipped  vehicles  as  compared  to  those 
with  standard  braking  systems.  At  this 
tim'e,  the  agency  does  not  have 
sufficient  data  to  estimate  the  safety 
benefits  of  requiring  mandatory 
insiallation  of  ABS  on  all  light  vehicles 
types.  In  this  advance  notice,  the  agency 
is  requesting  information  on  ABS 
effective.aess  and  the  safety  benefits  that 
could  be  expected  from  a  requirement 
for  mandatory  installation  of  the 
technology.  In  assessing  the  cost- 
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effectiveness  of  any  requiremeiit  for 
mandatory  installatkn  of  the 
tachnologt,  benefits  accruing  to  vehicles 
on  which  ^S  would  not  have  been 
voluntaril;  r  installed  would  be  estimated 
and  compi  ired  to  the  costs  associated 
with  equif  ping  those  vehicles  with 
ABS.  In  th^  case  of  h^  trucks, 
depending  on  the  extent  and  tjrpe  of 
ABS  volui  tarily  installed  and  the  type 
of  ABS  re(  uired,  the  benefits  at  issue 
might  be  t  lose  that  would  be  realized 
ft-om  all-wneel  ABS  as  compared  to  rear- 
wheel  systfems. 

NHTSA  estimates  that  the  annual 
consumer  zosX  of  requiring  antilock 
brake  systi  ms  on  hght  vehicles  to  be 
$1,040  mition:  $710  million  ftir 
passenger  prs  and  $330  milUon  for 
light  trucks.  This  assumes  that  all-wheel 
systems  would  be  required.  Estimated 
ABS  hard\irare  cost  would  be  $920 
million,  installation  costs  would  be  $80 
million,  ai  d  increased  fuel  costs  (due  to 
a  small  in(  rease  in  vehicle  weight) 
about  $40  nillion. 

B.  Execute  'e  Order  12612  (Federalism) 


NHTSA 


las  analyzed  this  action 


under  the  )rinciples  and  criteria  in 
Executive  Order  12612.  The  agMicy  had 
determined  that  this  advance  notice 
does  not  h  ive  sufficient  Federalism 
implicatio  i  to  warrant  the  preparation 
of  a  Feden  lism  Assessment.  No  State  ■ 
laws  wouljl  be  affected.  The  agency 
welcomes  tomment  on  tliis  issue. 

Comments 

NHTSA  nvites  comments  fi-om 
interested  persons  on  the  questions 
presented  in  this  advance  notice  and  on 


other  rele\ 
not  requ 
submittedj 

Comr 
in  length. 


It  issues,  h  is  requested  but 
that  10  copies  be 


[ts  must  not  exceed  15  pages 
19  CFR  553.21).  Necessary 
attachmenls  may  be  appended  to  th^e 
submissioms  without  regard  to  the  15- 
page  limit.|  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  comiienter  wishes  to  submit 
certain  infibrmation  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
informatio  i.  should  be  submitted  to  the 
Chief  Couj  sel.  NHTSA,  at  the  street 
address  gi'  en  above,  and  seven  copies 
from  whic  i  the  purportedly  confidential 
informatio  i  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  fof  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  if  formation  specified  in  the 
agency's  cimfidential  business 
informatio  i  regulation.  49  CFR  Part  512. 


NHTSA  will  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated  in 
the  "Dates"  caption  of  this  advance 
notice.  To  the  extent  possible,  the 
agency  will  consider  comments  filed 
after  the  closing  date.  Comments  on  the 
advance  notice  will  be  available  for 
inspection  in  the  docket.  After  the 
closing  date,  NHTSA  will  continue  to 
file  relevant  information  in  the  Docket 
as  this  information  becomes  available, 
and  recommends  that  interested  persons 
continue  to  examine  the  Docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
their  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

(15  U.S.C.  1392, 1401, 1407;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  December  29, 1993. 
Barry  Felrice. 

Associate  Admiaistrator  for  Rulemaking. 
[PR  Doc.  93-32106  Filed  12-29-93;  3:35  pml 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WUdlife  Service 

50  CFR  Part  17 
RIN  1018-AB73 

Endangered  and  Threatened  WiMUfe 
and  Plants;  Extanaion  of  Comment 
Period  and  Notice  of  Public  Hearing  on 
Proposed  Endangered  Status  and 
Designation  of  Critical  Habitat  for  the 
Alabama  Sturgeon 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period  and  notice  of  public 

hearing. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  gives  notice  that  a  second 
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public  hearing  will  be  held  on  the 
proposed  rule  to  determine  endangered 
status  and  designate  critical  habitat  for 
the  Alabama  sturgeon,  Scaphirhynchus  * 
suttkusi.  The  comment  period  is 
extended  to  accommodate  the  public 
hearing. 

DATES:  The  public  hearing  will  be  held 
from  6  p.m.  to  10  p.m.  on  January  13, 
1994.  The  public  comment  period  is 
extended  tnrough  January  31, 1994. 
ADDRESSES:  The  public  hearing  will  be 
held  at  South  Hall  #  1,  Montgomery 
Civic  Center,  300  Bibb  Street. 
Montgomery,  Alabama.  Written 
comments  and  materials  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  6578  Dogwood  View 
Parkway,  suite  A,  Jackson,  Mississippi 
39213,  or  may  be  submitted  at  the 
public  hearing.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  ouring 
normal  business  hours  at  the  above 
address. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Stewart,  at  the  above  address 
(601/965-4900). 
SUPPLEMENTARY  INFORMATION: 
The  Service  proposed  to  determine  the 
Alabama  sturgeon,  Scaphirhynchus 
suttkusi,  to  be  an  endangered  species 
and  to  designate  its  critical  habitat  on 
June  15, 1993  (58  FR  33148).  The 
Alabama  sturgeon,  a  small  sturgeon 
with  a  maximum  length  of  about  30 
inches,  is  endemic  to  the  Mobile  River 
system.  Alabama  and  Mississippi.  Its 
current  range  is  restricted  to  the  lower 
Alabama  River  and  the  Cahaba  River  in 
Alabama.  Both  of  these  areas  and  the 
free  flowing  portion  of  the  lower 
Tombigbee  River  are  proposed  as 
critical  habitat.  Factors  in  the  sturgeon's 
decline  include  dams,  and  possible 
adverse  effects  from  altered  water  flows, 
channel  maintenance  and  gravel 
dredging. 

A  public  hearing  on  the  proposed  rule 
was  annoimced  in  the  Federal  Register 
of  September  13, 1993  (58  FR  47851) 
and  was  held  on  October  4, 1993  near 
Mobile,  Alabama.  The  capacity  of  the 
facility  selected  for  the  public  hearing 
was  not  sufficient  for  all  the  individuals 
that  wished  to  attend.  A  second  hearing 
was  then  announced  in  the  Federal 
Register  on  October  25, 1993  (58  FR 
55036).  The  second  public  hearing  was 


scheduled  for  November  15, 1993,  in 
Montgomery,  Alabama,  to  allow 
additional  oral  statements  to  be 
presented  and  to  receive  comment  on  a 
scientific  report  prepared  by  experts  on 
the  taxonomy  and  on  the  likelihood  of 
existence  of  the  Alabama  sturgeon. 

The  November  15  hearing  was 
canceled  in  response  to  a  preliminary 
injimction  issued  on  November  9, 1993, 
that  restrained  the  Service  and  others 
from:  (1)  Disseminating  the  scientific 
report  to  the  public;  and,  (2)  utilizing  or 
relying  upon  the  scientific  report  or  any 
product  of  the  experts'  deUberations  in 
connection  with  the  decision-making 
process  on  the  proposal  to  list  the 
Alabama  sturgeon  and  to  designate  its 
critical  habitat.  Because  the  notice 
announcing  the  November  15  hearing 
specifically  addressed  the  availability  of 
the  scientific  report  and  the  Service's 
intent  to  receive  comments  on  it,  the 
Service  decided  to  postpone  the  hearing 
until  a  revised  notice  could  be 
published  to  announce  the  limitations 
imposed  by,  and  to  thereby  avoid 
inadvertent  violations  of,  Uie  court 
order. 

On  December  22, 1993,  the  court  that 
issued  the  November  9  order  issued 
another  order  providing,  in  most 
relevant  part,  as  follows: 

Federal  defendants  and  defendant- 
Intervenor,  and  those  acting  in  active  concort 
with  them,  are  hereby  permanently  enjoined 
from  publishing,  employing  and  relying  upon 
the  Advisory  Committee  report  *  •  •  for  any 
purpose  whatsoever,  directly  or  indirectly,  in 
the  process  of  determining  whethor  to  list  the 
Alabama  sturgeon  as  an  endangered  species. 

Therefore,  a  second  public  hearing 
has  now  been  scheduled  for  January  13, 
1994,  and  will  allow  additional  oral 
statements  to  be  presented  (of  course, 
written  comments  will  also  be  accepted 
and  will  be  given  equal  consideration). 
The  time  allocated  for  individual  oral 
statements  may  be  limited  if  the  number 
of  parties  present  at  the  hearing,  or  if  the 
conduct  of  the  individual  commenter, 
necessitate  such  a  limitation.  There  is 
no  limit,  however,  on  the  length  or 
volume  of  written  comments  or 
materials  presented  at  the  hearing  or 
mailed  to  the  Service  office  in  the 
ADDRESSES  section. 

In  keeping  with  the  court  restrictions 
issued  in  Alabama-Tombigjbee  Rivers 


Coalition  v.  Fish  and  Wildlife  Service, 
Qv.  No.  93-AR-2322-S,  the  Service 
considers  itself  compelled  to  enforce  the 
following  constraints  on  the  submission 
of  oral  and  written  comments  while  the 
court  restrictions  remain  in  effect: 

(1)  Individuals  or  organizations 
cannot  refer  to  the  scientific  report, 
issued  on  November  5,  1993,  or  to  any 
drafts  or  other  product  derived  from  the 
preparation  of  that  report,  in  presenting 
any  oral  statement  or  written  comment; 
and, 

(2)  Individuals  or  organizations 
cannot  attempt  to  bolster  their  oral  or 
written  comments  or  opinions  by 
reference  to  the  scientific  report  as 
authority. 

The  Departmental  hearing  officer  at 
the  hearing  on  January  13, 1994,  will  be 
authorized  to  terminate  the  opportunity 
to  speak  of  any  person  making  a 
statement  if,  in  the  judgment  cf  the 
hearing  officer,  that  person  disregards 
the  instructions  not  to  address  the 
scientific  report  or  its  contents.  Written 
comments  or  materials  that  contain 
information  that  violates  the  above 
restrictions  will  be  marked  and 
thereafter  excluded  from  the 
administrative  record  while  the  court 
restrictions  remain  in  effect. 

The  Service  intends  that  any  final 
action  resulting  from  the  proposed  rule 
will  be  as  acciltate  and  as  effective  as 
possible.  Except  for  the  court-imposed 
restrictions  set  out  above,  the  Service 
encourages  the  submission  of  all 
individual  scientific  opinions, 
biological  data,  and  other  relevant 
scientific  data  that  will  assist  in  arriving 
at  the  "best  scientific  and  commercial 
data  available,"  as  mandated  by  Section 
4  of  the  Endangered  Species  Act. 

Authority:  The  authority  for  this  action  Is 
the  Endangered  Species  Act,  16  U.S.C  1531- 
1544. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Dated:  December  20, 1993. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  94-«9  Filed  1-3-94;  8:45  ml 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
put)4lc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttrority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program;  Notice  of  Public 
Hearing  To  Discuss  Implementation  of 
New  Food  Stamp  Act  Provisions 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  of  public  hearing. 

DATE  AND  TIME:  January  20,  1994,  9  a.m.- 
5  p.m. 

LOCATION:  Fourth  Floor  Conference 
Room,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Seymour,  Supervisor, 
Eligibility  and  Certification  Rulemaking 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia. 
22302.  (703)  305-2496. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  of  1980  (5 
use.  601-612)  and  thus  is  exempt 
from  the  provisions  of  that  Act.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
no  new  recordkeeping  or  reporting 
requirements  have  been  included  that 
are  subject  to  approval  from  the  Office 
of  Management  and  Budget. 

This  Program  is  listed  m  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.551.  For  the  reasons  set  forth  in 
the  final  rule  and  related  Notice{s)  to  7 
CFR  part  3105.  subpart  V  (48  FR  29115, 
June  24. 1983;  or  48  FR  54317, 
December  1. 1983,  as  appropriate),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 
PURPOSE  OF  HEARING:  The  Omnibus 
Budget  Reconciliation  Act  of  1993, 
Public  Law  No.  103-66  (Mickey  Leland 
Childhood  Hunger  Relief  Act)  (August 
10,  1993)  (the  Leland  Act),  contained 
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numerc  us  provisions  requiring  the 
possible  amendment  of  Food  Stamp 
Prograrp  regulations.  The  Department  is 
holdind  a  public  hearing  to  offer  State 
agencies,  advocacy  groups,  and  other 
interest  id  parties  an  opportunity  for 
public  (  ialogue  on  issues  concerning 
the  regilatory  provisions  that  are  to  be 
publish  ad  in  connection  with  the  Food 
Stamp  ^  ^ct  amendments  made  by  the 
"    "      1  \ct. 


Leland 

Dated 

George  i 


Acting/  dministrator. 
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White  S  and  Ecosystem  Management 
Project  Clearwater  National  Forest, 
Idaho  C  ounty,  ID 


AGENCYt 
ACTION 

environbiental 


December  28, 1993. 
Braley, 


93-32103  Filed  12-29-93;  2:07  pm| 
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Forest  Service,  USDA. 
Notice;  intent  to  prepare 
"  impact  statement. 


SUMMAF  Y:  The  USDA.  Forest  Service, 
will  pre  pare  an  environmental  impact 
statemeit  (EIS)  to  disclose  the 
environ  mental  effects  of  vegetation 
retentio  n,  vegetation  treatments,  access 
manage  ixent,  and  fish  habitat 
enhanci  iment  in  the  vicinity  of  White 
Sand  O  eek.  Beaver  Creek,  Savage  Creek. 
Rabbit  ( Ireek,  and  Colt  Creek  drainages. 
The  are  i  is  located  south  and  east  of  the 
Powell  danger  Station,  Powell  Ranger 
District  Clearwater  National  Forest, 
Idaho  C  Dunty,  Idaho.  Most  of  the 
proposi  d  project's  activities  are  within 
the  Nor  h  Fork  Spruce  -  White  Sand 
(#1309)  and  Sneakfoot  Meadows  (#1314) 
Roadie;  s  Areas.  The  proposal's  actions 
are  heir  g  considered  together  because 
they  rej  resent  either  connected  or 
cumula  ive  actions  as  defined  by  the 
Counci  on  Environmental  Quality  (40 
CFR  15  )8.25). 

The  I  urposes  of  the  project  are  to 
implem  Bnt  the  Clearwater  Forest  Plan 
within  he  context  of  Ecosystem 
Manage  ment  principles;  conserve 
biologic  al  diversity;  retain  the 
undeve  oped  character  of  White  Sand 
scenery ;  restore  ecosystem  function  in 
fire-dep  endant  forest  communities; 
reduce  he  risk  of  large  fires  and 
improvi  i  opportunities  for  use  of 
prescribed  natural  fire;  create  vistas  and 
visualljj  rehabilitate  several  existing 
harvest  unit  boundaries;  produce  wood 


products  and  increase  timber  growth 
and  yield  in  a  way  that  provides  long- 
term  sustainability  of  both  wood 
products  and  other  ecosystem  elements, 
protect  water  quality,  fish  populations, 
wildlife,  and  roadless  characteristics 
influenced  by  access;  improve  safety  of 
roads  for  current  public  use  and 
expected  increases  and  changes  in  use: 
enhance  trail-based  recreation;  and 
manage  limiting  factors  that  affect  fish 
populations  in  White  Sand  streams. 

This  project-level  EIS  will  tier  to  the 
Clearwater  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  and  Final  EIS  (September,  1987), 
which  provides  overall  guidance  of  all 
land  management  activities  on  the 
Clearwater  National  Forest. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  February  18,  1994,  to  receive 
timely  consideration  in  the  preparation 
of  the  Draft  EIS.  The  Draft  EIS  will  be 
filed  with  the  Environmental  Protection 
Agency  in  September.  1994.  The  Final 
EIS  and  Record  of  Decision  are  expected 
to  be  issued  in  February,  1995. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed  action 
or  requests  for  a  map  of  the  proposed 
action  or  to  be  placed  on  the  project 
mailing  list  to  Margaret  Gorski,  District 
Ranger,  Powell  Ranger  District, 
Clearwater  National  Forest,  Lolo.  MT 
59847. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Pope,  EIS  Team  Leader,  Powell  Ranger 
District.  CLearwater  National  Forest. 
Phone (208) 942-3113. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  based  on  the  findings 
of  the  White  Sand  Integrated  Resource 
and  Ecosystem  Analysis  (IRA).  The 
White  Sand  IRA  is  the  first  analysis  on 
the  Powell  Ranger  District  using  policy 
direction  and  emerging  concepts  of 
Ecosystem  Management  (EM).  The 
overriding  purpose  of  EM  policy  is  to 
better  blend  the  needs  of  people  and 
environmental  values  so  that  National 
Forests  represent  diverse,  healthy, 
productive,  and  sustainable  ecosystems 

The  planning  area  consists  of 
approximately  40.000  acres  of  National 
Forest  land  located  in  sections  33-36  of 
T.37N.,  R.14E.;  sections  13-15,  20-24 
and  26-35  of  T.37N..  R.15E.;  sections  1- 
3. 10-16  and  22-27  of  T.36N..  R.14E.; 
sections  1-11, 13-14  and  25-36  of 
T.36N.,  R.15E.;  sections  1,  2,  11  and  12 
of  T.35N..  R.14E.;  sections  2-9. 17  and 


18  of  T.3SN.  and  R.1SE.;  Boise 
Meridian. 

The  proposed  actian  was  designed  to 
meet  various  ecological  and  social  needs 
expressed  in  the  White  Sand  IRA. 
Proposed  action  activities  fall  into  four 
broad  categories:  vegetation  retention, 
vegetation  treatments,  access 
management,  and  fish  habitat 
enhancement.  The  purpose  of  the 
proposed  action  is  to: 

Vegetation  Retention 

— Conserve  biolc^cal  diversity 
— Retain  the  undeveloped  character  of 
White  Sand  scenery 

Vegetation  Treatments 

— Restore  ecosystem  function  in  fire- 
dependant  forest  types 

—Reduce  the  risk  of  large  fires  in  White 
Sand  landscape  and  improve 
opportunities  for  use  of  prescribed 
natural  fire 

— Create  vistas  and  visually  rehabilitate 
several  existing  harvest  unit 
boundaries 

—Implement  the  Clearwater  Forest  Plan 
within  the  context  of  Ecosystem 
Management 

— Produce  wood  products  and  increase 
timber  growth  and  yield  in  a  way  that 
provides  long-term  sustainability  of 
both  wood  products  and  other 
ecosystem  elements 

Access  Management 

—Protect  water  quality,  fish 

populations,  and  roadless 

characteristics  influenced  by  access 
— Improve  safety  of  roads  for  current 

public  use  and  expected  increases  or 

changes  in  use 
— Enhance  trail-based  recreation 

Fish  habitat  Enhancement 

—manage  hmiting  factors  that  affect  fish 
populations  in  White  Sand  streams 
The  proposed  action  would 

accomplish  the  following  activities  over 

the  next  ten  years: 

Vegetation  Retention  and  Treatments 

— 1,314  acres  of  underbuming  in  fire- 
dependant  vegetation  communities, 
59  acres  of  planting  understocked 
seedling  stands,  14  acres  of 
precommerciai  thiiming  overstocked 
sapling  stands,  create  one  vista  area 
for  picnicking  and  viewing  scenery, 
implement  the  following 
prescriptions  for  managing  the  forest: 
704  acres  of  uneven-aged  regeneration 
harvest,  1313  acres  of  even-aged 
regeneration  harvest.  55  acres  of 
commercial  thinning,  and  50  acres  of 
uneven-aged  regeneration  harvest 
with  underbuming.  These 
prescriptions  would  result  in  harvest 


of  about  14,418  thousand  board  Eset 
(MBF)  of  timber 

Access  \tanagement 

— 2.7  miles  of  temporary  road 
construction  to  provide  access  for 
harvesting,  6.0  miles  of  permanent 
road  construction  to  pnnide  access 
for  harvesting.  10.7  miles  of  road 
reconstrrxtian  to  improve  safety,  re- 
align the  function  of  roads  360  and 
359  to  improve  safety,  craate  3 
temporary  helicopter  landings  for 
harvesting,  manage  road  access  by 
closing  all  new  roads  with  gates  or 
earthen  bairiers  after  completion  of 
management  activities,  S.7  miles  of 
new  trail  construction,  and  13.6  miles 
of  existing  trail  reconstruction 

Fish  Habitat  Enhancement 

— 5.4  miles  of  fish  habitat  improvement 

by  increasing  active  debris. 

developing  pools,  and  modifying 

debris  dams  and  passage  barriers 

Possible  Forest  Plan  amendments  or 
site-specific  adfustments  may  be  needed 
to  implement  the  proposed  action.  For 
example,  the  Powell  District  will  need 
to  seek  approval  to  exceed  the  40  acre 
opening  limitation,  to  create  openings 
within  the  historic  range  of  variation 
and  minimize  fragmentation  of  large 
blocks  of  old  growth.  Openings  larger 
than  40  acres  would  retain  remnants  of 
the  original  tree  cover  to  provide 
structiiral  diversity  %vithin  those  stands. 
Possible  Forest  Plan  amendments 
include: 
— Management  area  allocation  changes 

for  the  Wild  and  Scenic  River 

Corridor,  to  be  determined  through 

the  concurrent  Wild  and  Scenic  River 

Suitability  Study  for  White  Sand 

Creek 
— Change  the  Forest  Plan  standard  for 

Beaver  Creek  from  A  channel  to  B 

channel  standards 
— Change  the  Forest  Plan  standard  for 

Crab  Creek  bom  Steelhead  to 

Cutthroat 
— ^Propose  a  Visual  Travel  Corridor  for 

Elk  Summit  Road 
— Propose  several  Visual  Travel 

Corridors  including  parts  of  Beaver 

Ridge  Trail  47  and  roads  369,  368. 

Ill,  362,  360,  and  359 

The  decision  to  be  made  is  what,  if 
anything,  should  be  done  in  the  White 
Sand  Planning  Area  to  achieve  the 
puipose  and  need. 

Toe  Clearwater  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goaK  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  area  of  proposed  timber 
harvest  and  reforestation  would  occur 


within  Management  Areas  CSS.  El,  E3. 
A4,  and  M2.  Timber  harvest  would 
occur  only  on  suitable  timber  laitd. 
except  where  needed  to  facilitate 
ecosystem  burning.  These  areas  would 
be  harvested  only  to  manage  fiiel 
conditions  to  prevent  crown  fires  during 
reintroduction  of  fire  to  fire-dependant 
ecosjrstems.  Ecosystem  burning  would 
occur  within  management  area  C6,  Key 
Fishery  Habitat.  Below  is  a  brief 
description  of  the  applicable 
management  direction. 

Management  Area  El — ^Timber 
Management — Provide  optimum, 
sustained  production  of  timber  products 
in  a  cost  effective  manner  while 
protecting  soil  and  water  quality. 

Management  Area  E3 — Aerial 
Harvesting  Systems/Timber 
Management — Similar  to  management 
area  El,  except  long-span  cable,  multi- 
span  cable,  or  helicopter  harvest 
systems  will  be  utilized  to  limit  road 
development. 

Management  Area  085 — Big  Game 
Summer  Range/Timber  Managemept — 
Maintain  high  quality  wildhfe  and 
fishery  objectives  while  producing 
timber. 

Management  Area  A4 — Visual  Travel 
Corridor — Maintain  or  enhance  an 
aesthetically  pleasing,  natural  appearing 
forest  setting  surrounding  designated 
roads,  trails,  and  other  areas  considered 
important  for  recreational  travel  and 
use. 

Management  Area  M2 — Riparian 
Lands — Meet  watershed  and  riparian 
dependant  resource  objectives  and 
compatible  timber  production. 

Management  Area  C6 — Key  Fishery 
Habitat — Soil  and  water  will  be 
protected  in  these  lands  encompassing 
or  adjacent  to  high  value  fishery 
streams.  Considered  key  summer  range 
for  elk  and  moose.  This  area  is 
designated  unsuitable  for  timber 
production. 

The  Forest  Service  will  consider  a 
range  of  alternatives  to  the  proposed 
action.  One  of  these  will  be  the  "no 
action"  alternative,  in  which  ncme  of  the 
proposed  activities  would  be 
implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
ejects  of  the  alternatives.  Fast,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effsctiveness. 
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Public  participation  is  an  important 
part  of  the  project,  commencing  with 
the'initial  scoping  process  (40  CFR 
1501.7),  which  starts  with  publication  of 
this  notice  and  continues  for  the  next  45 
days.  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
o^cials  at  any  time  durtng  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies,  the  Nez  Perce 
Tribe,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 
Public  meetings  will  be  scheduled 
between  now  and  publishing  of  the 
Draft  EIS.  Interested  individuals  and 
organizations  are  encouraged  to  contact 
the  Powell  District  Ranger  to  be  added 
to  the  project  mailing  list  to  receive 
future  newsletters  related  to  this  project 
and  notification  of  public  meetings. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis,  such 
as  the  Clearwater  Forest  Plan  EIS. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Some  public  comments  have  already 
been  received  in  conjunction  with  the 
White  Sand  IRA.  Preliminary  issues 
identiHed  so  far  have  been  grouped  into 
seven  major  categories:  Biological 
Diversity  and  Ecosystem  Management; 
Recreation,  Wilderness,  and  Roadless 
Areas;  Water  Resources  and  Fisheries; 
Wildlife;  Social  and  Economic;  Heritage 
Resources;  and  Scenery.  Issues 
commonly  associated  with  effects  of 
timber  harvesting  and  road  construction 
are  grouped  into  these  seven  categories. 
The  complete  list  is  available  upon 
request  from  the  Powell  District  Ranger. 
This  list  may  be  verified,  expanded,  or 
modified  based  on  public  scoping  for 
this  proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  September  of  1994.  At  that 
time,  the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the- 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 


appears  ii  i  the  Federal  Register.  It  is 
very  imp(  irtant  that  those  interested  in 
managem  ant  of  the  White  Sand  area 
participal  b  at  that  time.  To  be  most 
helpful,  comments  on  the  Draft  EIS 
should  be  as  site-specific  as  possible. 
The  Final  EIS  is  scheduled  to  be 
complete  1  by  February,  1995. 

The  Fa  est  Service  believes,  at  this 
early  stag },  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environm  ental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participat  ion  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningf  il  and  alerts  an  agency  to  the 
reviewer'   position  and  contentions. 
Vermont  Vankee  Nuclear  Power  Corp.  v. 
NFDC.  43  5  U.S.  519,  553  (1978).  Also, 
environm  mtal  objections  that  could  be 
raised  at  1  lie  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  aftei  completion  of  the  final 
environm  sntal  impact  statement  may  be 
waived  oi  dismissed  by  the  courts.  City 
ofAngooi  I  V.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages  Inc.  v.  Harris,  490  F.  Supp. 
1334. 133  5  (E.D.  Wis.  1980).  Because  of 
these  cou  1  rulings,  it  is  very  important 
that  thost  interested  in  this  proposed 
action  pai  ticipate  by  the  close  of  the  45- 
day  scopi  ig  comment  period  so  that 
substantia  e  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  '  vhen  it  can  meaningfully 
consider  I  hem  and  respond  to  them  in 
developir  g  issues  and  alternatives. 

To  assii  t  the  Forest  Service  in 
identifyir  g  and  considering  issues  on 
the  propc  ied  action,  comments  should 
be  as  spe<  ific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environm  ental  Quality  Regulations  for 
implemei  ting  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  ZFR  1503.3  in  addressing 
these  poii  its. 

I  am  th(  responsible  official  for  this 
environm  Jntal  impact  statement.  My 
address  is  Clearwater  National  Forest, 
12730  Hij  hway  12,  Orofino,  ID  83544. 

Dated:  D  (cember  15, 1993. 
James  L.  C#sweU, 

Forest  Supfrvisor. 

[FR  Doc  »  -79  Filed  1-3-94:  8:45  ami 
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Murphy 
Activities 
Lincoln  C  ounty, 


mt>er  Sales  and  Associated 
Kootenai  National  Forest, 
Ml 


AGENCY:  F  orest  Service,  USDA. 
ACTION:  N  jtice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  USDA,  Forest  Service, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
environmental  effects  of  timber  harvest, 
reforestation,  wildlife  habitat 
enhancement  (prescribed  burning), 
construction  of  low  standard  haul  roads, 
and  restriction  of  existing  roads  within 
the  lower  portion  of  the  Fortine  Creek 
drainage.  The  Fortine  Creek 'drainage  is 
located  approximately  40  air  miles 
northeast  of  Libby.  Montana  near  the 
town  of  Fortine,  Montana. 

The  proposal's  actions  to  harvest  and 
reforest  timber  stands,  construct  and 
reconstruct  roads,  prescribed  burning, 
and  restricting  roads  are  being 
considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  The  purposes  of  the 
project  are  to  maintain  and  enhance 
winter  thermal  habitat  requirements  for 
whitetailed  and  mule  deer,  improve 
grizzly  bear  habitat  by  providing 
security,  cover,  and  forage,  and 
maintain  a  healthy  forest  while 
providing  timber  to  the  local  economy. 

The  EIS  will  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Plan  and  Final  EIS  of 
September  1987,  which  provides  overall 
guidance  for  achieving  the  desired  forest 
condition  of  the  area.  All  activities 
associated  with  the  proposal  will  be 
designed  to  maintain  high  quality 
wildlife,  fisheries,  and  watershed 
objectives. 

DATES:  Written  comments  and 
suggestions  should  be  received  within 
45  days  following  publication  of  this 
notice. 

ADDRESSES:  The  Responsible  Official  is 
Jane  P.  KoUmeyer,  District  Ranger, 
Fortine  Ranger  District,  P.O.  Box  116, 
Fortine,  Montana  59918.  Written 
comments  and  suggestions  concerning 
the  scope  of  the  analysis  may  be  sent  to 
her  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joleen  Dunham,  ID  Team  Leader, 
Fortine  Ranger  District.  Phone:  (406) 
882-4451. 

SUPPLEMENTARY  INFORMATION:  The 
decision  area  contains  approximately 
15,000  acres  within  the  Kootenai 
National  Forest  in  Lincoln  County, 
Montana.  All  of  the  proposed  projects 
are  located  in  the  Fortine  Creek  drainage 
with  sub-drainages  of  Deep,  Brimstone, 
and  Murphy  Creeks  included.  The  legal 
location  of  the  decision  area  is  as 
follows:  Sections  8,  9, 14, 15, 16, 17, 19, 
20.  21,  22,  23,  28,  29,  30,  31,  32,  33,  and 
34  of  Township  35  North,  Range  25 
West:  Sections  3,  4,  5.  6.  7,  8,  9»  10, 11, 
.13. 14. 15. 16, 17, 18,  19,  20,  21,  22.  23. 
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24,  25,  26,  27,  28.  and  29  of  Townlfcip 
34  North,  Range  25  West;  Sections  25 
and  36  of  Township  35  North,  Range  26 
West;  and  Sections  1  and  12  of 
Township  34  North.  Range  26  West; 
Principal  Montana  Meridian. 

Some  timber  management  and 
prescribed  wildlife  burning  activities 
under  consideration  would  occur  within 
the  Marston  Face  Roadless  Area  XI 72 
and  the  Thompson-Seton  Roadless  Area 
483.  No  proposed  activities  are  located 
in  areas  considered  for  inclusion  to  the 
National  Wilderness  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan  or  by  any  past  or  present 
legislative  wilderness  proposals.  Both 
even-aged  and  uneven-aged 
management  would  be  used  in 
implementing  the  proposed  actions. 
Logging  systems  consist  of  tractor 
harvest  only. 

The  Forest  Service  proposes  to 
harvest  approximately  3.3  million  board 
feet  of  timber  through  application  of  a 
variety  of  harvest  methods  on 
approximately  1063  acres  of  forest  land. 
The  proposal  also  includes  prescribed 
burning  of  117  acres  to  enhance  wildlife 
habitat.  The  Forest  Service  proposal  also 
includes  approximately  2.1  miles  of 
new  road  construction  (0.9  miles  of 
temporary  road  and  1.2  miles  of  low 
standard  specified  road)  and 
approximately  1.0  mile  of  road  re- 
construction to  access  the  specific 
harvest  units.  Approximately  15-18 
miles  of  existing  road  is  also  proposed 
for  additional  road  use  restrictions  to 
improve  wildlife  habitat  security. 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  management  objectives 
in  individual  delineated  management 
areas  (MA's).  The  proposed  projects 
encompass  three  predominant  MA's;  11, 
13,  and  14.  Briefly  described,  MA  11  is 
managed  to  maintain  or  enhance  the 
winter-range  habitat  effectiveness  for 
big-game  species  and  produce  a 
programmed  yield  of  timber.  MA  14 
focuses  on  maintaining  or  enhancing 
grizzly  bear  habitat,  reducing  grizzly/ 
human  conflicts,  assisting  in  the 
recovery  of  the  grizzly  bear,  realizing  a 
programmed  yield  of  timber  production, 
and  providing  for  the  maintenance  or 
enhancement  of  other  wildlife  species, 
especially  big-game.  MA  13  is 
designated  to  provide  the  special  habitat 
necessary  for  old  growth  dependent 
wildlife.  Timber  harvest  is  proposed 
only  in  MA  11.  Prescribed  burning  for 
wildlife  is  the  only  activity  proposed  in 
MA  14.  No  activity  is  proposed  in  MA 
13. 


Issues 

Tentatively,  several  issues  of  concern 
have  been  identified  through  the 
scoping  process.  These  issues  are  briefly 
described  below: 

•  Whitetailed  and  Mule  Deer  Winter 
Thermal  Cover — How  would  the 
proposed  action  maintain  and  enhance 
winter  thermal  cover? 

•  Visuals — What  effects  would  the 
proposed  action  have  on  naturally 
appearing  views  seen  from  trails,  private 
land,  Dickey  Lake  and  Highway  93? 

•  Timber  Supply — How  would  the 
proposed  action  help  satisfy  local  and 
national  needs? 

•  Activity  in  Roadless  Area— What 
effect  would  the  proposal  have  on  the 
roadless  character  of  Marston  Face  and 
Thompson-Seton  Roadless  Areas. 

•  Grizzly  Bear — How  would  the 
proposal  maintain  and  enhance  grizzly 
bear  habitat? 

•  Old  Growth— What  effect  would  the 
proposed  action  have  on  old  growth 
habitat? 

•  Forest  Health — Some  stands  are  not 
growing  at  their  full  potential  and  some 
have  sustained  heavy  mortality  due  to 
the  mountain  pine  beetle.  What  effect 
would  the  proposed  action  have  to 
reduce  susceptibility  to  bark  beetles  and 
improve  stand  conditions? 

•  Water  Quality— What  effects  would 
the  proposed  action  have  on  riparian 
areas,  lakes,  and  private  water 
developments? 

Public  Involvement  and  Scoping 

Public  participation  to  this  point  has 
been  extensive.  On  August  15, 1991  an 
initial  scoping  meeting  was  held  with 
the  local  community  and  interested 
individuals  for  the  development  of  a 
timber  sale  proposal.  On  May  28, 1992 
we  held  another  open  house  to  present 
a  revised  proposal.  In  addition,  a  field 
trip  to  the  Murphy  Decision  Area  was 
conducted  on  June  26,  1992  with  seven 
individuals  attending.  Comments  were 
requested  in  writing  during  all  of  these 
public  involvement  efforts.  Consultation 
with  appropriate  State  and  Federal 
agencies  has  been  initiated.  Preliminary 
effects  analysis  indicated  that  the 
proposed  action  may  significantly  affect 
quality  of  the  human  environment  and 
may  substantially  alter  the  undeveloped 
character  of  the  Marston  Face  Roadless 
Area.  These  potential  effects  prompted 
the  decision  to  prepare  an  EIS  for  the 
Murphy  Timber  Sales. 

This  environmental  analysis  and 
decision  making  process  will  unable 
additional  interested  and  affected 
people  to  participate  and  contribute  to 
the  final  decision.  Public  participation 
will  be  requested  at  several  points 


during  the  analysis.  The  Forest  Service 
will  be  seeking  information,  comments, 
and  assistance  from  Federal.  State,  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  m 
or  affected  by  the  proposed  projects 
This  input  will  be  used  in  preparation 
of  the  draft  and  final  EIS  The  scoping 
process  will  include. 

•  Identifying  potential  issues. 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Exploring  additional  ahematives 
which  will  be  derived  from  issues 
recognized  during  scoping  activities. 

•  Identif>ing  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

The  analysis  will  consider  a  range  of 
alternatives,  including  the  proposed 
action,  no  action,  and  other  reasonable* 
action  alternatives. 

Estimated  Dates  for  Filing 

The  draft  Murphy  EIS  is  expected  to 
be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  bv 
September,  1994.  At  that  time  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Register. 

The  final  EIS  is  scheduled  to  be 
completed  by  December,  1994.  In  the 
final  EIS.  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a  " 

decision  regarding  the  proposal 

Reviewer's  Obligalions 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impart 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that'it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp 
versus  NRDC,  435  U.S.  519.  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  versus  Hodel, 
803  F.2d  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  versus  Harris. 
490  F.  Supp.  1334.  1338  (ED.  Wis. 
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1980).  Because  of  these  court  rulings,  it 
IS  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  and  respond  to 
them  in  the  final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official 

Jane  F  KoUmeyer.  District  Ranger. 
Fortme  Ranger  District,  Kootenai 
National  Forest,  P.O.  Box  116.  Fortine. 
Montana.  59918.  is  the  Responsible 
Official.  As  the  Responsible  Official  I 
will  decide  which,  if  any,  of  the 
proposed  projects  will  be  implemented. 
I  will  document  the  decision  and 
reasons  for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
10  Forest  Service  Appeal  Regulations. 

Dated:  December  16, 1993. 
Jane  P.  KoUmeyer, 

District  Ranger.  Fortine  Hanger  District. 
IPR  Doc.  94-4  Filed  1-3-94  8:45  ami 

BiLUNG  COOE  3410-11-M 


Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
.Administration.  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
m  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockvards  Act,  1921,  as  amended  (7 
U.S.C  181  et  seq.). 
IL-173     Wyoming  Livestock  Auction. 

Wyoming,  Illinois 
MO-276    Barry  County  Livestock 

Auction,  Exeter,  Missouri 
MO-277    Callaway  Livestock  Center. 

Inc.,  Fulton,  Missouri 
NM-122    Pecos  Valley  Dairy  Sales, 

Inc.,  Dexter,  New  Mexico 
Pursuant  to  the  authority  under 
.section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
th  it  it  is  proposed  to  designate  the 
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named  above  as  posted 
subject  to  the  provisions  of 


stockyards  i 
stockyards  i 
said  Act. 

Any  per  >on  who  wishes  to  submit 
written  da  a,  views  or  arguments 
concemin  ;  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  I  ivestock  Marketing  Division, 
Packers  ar  d  Stockyards  Administration, 
room  340J  —South  Building,  U.S. 
Departmei  t  of  Agriculture,  Washington, 
DC  20250  )y  January  11, 1994.  All 
written  su  imissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  ins  )ection  in  the  office  of  the 
Director  o  the  Livestock  Marketing 
Division  c  uring  normal  business  hours. 

Done  at  \  Washington.  DC  this  27th  day  of 
December  1 993. 
Harold  W.  )«vis. 

Director.  Li  restock  Marketing  Division. 
[PR  Doc.  9^  -15  Filed  1-3-94;  8:45  am) 

BNJJNG  coo  :  3410-KO-^ 


DEPART!!  EHT  OF  COMMERCE 

National  tistitute  of  Standards  and 
Technolo  |y 

[Docket  N<.93121S-3318] 

Opporturfty  To  Join  a  Cooperative 
Research  and  Development 
Consortium  To  Develop  Virtual  Library 
and  Document  Interctiange 
Tectinoloby 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Nptice  of  opportunity  to  join  a 
cooperative  research  and  development 

consortiuin  . 

SUMMARVdThe  National  Institute  of 
Standard^  and  Technology  (NIST),  seeks 
industrial  and  academic  parties 
interested  in  entering  into  a  cooperative 
research  consortium  on  the 
developnient  of  open  systems 
technoloj  y  for  virtual  libraries  and 
electroni(  document  interchange.  This 
program  <  irill  be  undertaken  within  the 
scope  an<  confines  of  The  Federal 
Technolo  jy  Transfer  Act  of  1986  (15 
U.S.C.  37  lOa),  which  provides  federal 
laborator  es  including  NIST,  with  the 
authority  to  enter  into  cooperative 
research  i  igreements  with  qualified 
parties.  I  nder  this  law,  NIST  may 
contribut ;  personnel,  equipment,  and 
facilities-  -but  no  funds — to  the 
cooperati  ire  research  program.  Members 
will  be  expected  to  make  contribution  to 
the  consortium's  efforts  in  the  form  of 
materials  equipment,  personnel,  and/or 
funds.  Tt  e  research  program  is  expected 
to  last  tw  3  to  three  years.  This  is  not  a 
grant  pro  jram. 


DATES:  Interested  parties  should  contact 
NIST  at  the  address  or  telephone 
number  shown  below  no  later  than 
(please  insert  date  which  is  sixty  (60) 
days  ht>ni  the  date  of  publication  of  this 
notice  in  the  Federal  Regbter). 
ADDRESSES:  Dr.  Lawrence  A.  Welsch, 
Manager  Office  Systems  Engineering 
Group.  Building  225,  room  B-254, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Lawrence  A.  WelsCh,  (301)  975- 
3345,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  seeks  industrial  and 
academic  parties  interested  in  entering 
into  a  cooperative  research  consortium 
on  the  development  of  open  systems 
technology  for  virtual  libraries  and 
electronic  document  interchange.  NIST 
wishes  to  pursue  interoperable  and 
portable  open  systems  that  will  improve 
the  use  of  information  technology  in 
conducting  government  programs  and  in 
providing  services  to  the  public,  and,  in 
particular,  improve  the  use  and 
exchange  of  electronic  documents  in 
many  forms  as  an  aid  to  the 
performance  of  daily  business  activities 
and  research  activities. 

The  open  information  systems 
movement  is  gaining  momentum 
because  many  researchers  and  u.sers 
realize  that  no  single  vendor  can  supply 
all  the  needs  for  an  information-based 
society.  Open  systems  are  needed  to 
provide  for  interoperability  of  software, 
hardware,  and  communications  systems 
products,  and  for  portability  of  data  and 
applications  across  heterogeneous 
computing  environments.  While  there  is 
a  strong  movement  to  standards  for 
interconnecting  hardware,  software  and 
network  systems,  there  are  many 
proprietary  products  and  systems  in 
use.  NIST  has  developed  the  application 
Portability  Profile  (APP),  the  U.S. 
Government's  Open  system 
Environment  Profile,  which  integrates 
standards  and  other  specifications  to 
address  a  broad  range  of  information 
technology  requirements. 

The  purpose  of  this  consortium  is  to 
develop  technology  that  will  promote 
the  exchange  of  electronic  documents 
and  improve  user  access  to  information 
in  various  forms  and  locations.  This 
technology  will  fit  into  the  APP 
framework. 

This  program  is  being  undertaken 
within  the  scope  and  confines  of  the 
Federal  Technology  Transfer  Act  of 
1986  (Pub.  L.  99-502, 15  U.S.C.  3710a) 
which  authorizes  government  owned 


and  operated  federal  laboratories, 
including  NIST,  to  enter  into 
cooperative  research  and  development 
agreements  (CRADAs)  with  qualified 
parties:  Under  the  law,  a  CRADA  may 
provide  for  contributions  from  the 
federal  laboratory  of  personnel, 
facilities,  and  equipment,  but  not  direct 
funding. 

Dated:  December  28, 1993. 
Samuel  Kramer, 
Associate  Director. 
(FR  Doc.  94-70  Filed  1-3-94;  8:45  am| 

MLUNG  COOE  9510-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  122793A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  32  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  There  is  no  proposed  rule 
accompanying  this  amendment. 
Therefore,  this  is  the  final  opportunity 
to  comment  on  this  amendment. 

Copies  of  the  amendment  may  be 
obtained  from  the  Council  (see 
ADDRESSES). 

DATES:  Comments  on  the  FMP 
amendment  should  be  submitted  on  or 
before  March  7,  1994. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau.  Alaska 
99802  (Attn:  Lori  Gravel),  or  delivered 
to  the  Federal  Building,  709  West  9th 
Street,  Juneau,  Alaska. 

Copies  of  Amendment  32  and  the 
environmental  assessment  (EA)  and 
economic  analysis  prepared  for  the 
amendment  are  available  from  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchorage,  Alaska 
99510  (telephone  907-271-2809). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Gharrett,  NMFS,  Alaska 
Region,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 


Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  receivmg  a  fishery 
management  plan  or  amendment, 
immediately  publish  a  notice  that  the 
fishery  management  plan  or  amendment 
is  available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  received  during 
the  comment  period  in  determining 
public  comments  received  during  the 
comment  period  in  determining 
whether  to  approve  the  FMP  or 
amendment. 

Amendment  32  would  establish  a 
plan  to  rebuild  stocks  of  the  rockfish 
Pacific  ocean  perch  (JH3P)  [Sebastes 
alutus)  in  the  Gulf  of  Alaska  (GOA). 
POP  is  a  highly  valued  groundfish.  It 
was  heavily  exploited  by  a  foreign  trawl 
fleet  from  the  early  1960's  until  the  mid- 
1980's.  Thereafter,  a  domestic  at-sea 
processing  fleet  harvested  POP  at  a 
substantially  lower  rate.  Catches  of  POP 
peaked  in  1965  when  an  estimated 
350,000  metric  tons  (mt)  were  harvested 
by  the  foreign  fleet;  catches  declined 
sharply  in  the  late  1960's.  From  1961- 
1977,  annual  POP  landings  averaged 
over  40,000  mt;  after  1977,  landings 
averaged  6,000  mt.  In  the  domestic 
fishery,  POP  was  managed  as  part  of  a 
larger  slope  rockfish  assemblage  of 
about  20  species  until  1991.  when  POP 
was  established  as  a  separate  target 
species  category  to  prevent  possible 
overfishing. 

As  a  result  of  increased  concern  about 
the  status  of  POP  stocks,  biomass 
assessment  methodology  has  been 
improved  and  domestic  harvest  levels 
have  been  reduced.  The  1993  total 
allowable  catch  (TAC)  of  2,560  mt  was 
available  only  as  incidental  catch  in 
other  groundfish  fisheries.  In  recent 
years  POP  has  been  managed  as  a  single 
species,  harvest  levels  have  been 
reduced,  and  directed  fisheries  have 
been  restricted  or  eliminated.  In  spite  of 
this  conservative  management  in  recent 
years,  POP  biomass  has  increased  only 
slightly  and  remains  depressed  from 
historic  levels.  The  current  spawner 
biomass  of  about  71,000  mt  is  estimated 
to  be  15-20  percent  of  the  level 
observed  during  the  1960's. 

The  Council  believes  that  increasing 
the  biomass  of  POP  to  a  level  closer  to 
historical  amounts  is  necessary  to 
achieve  optimum  yield  in  the  POP 
fishery.  Factors  other  than  fishing 
mortality  contribute  to  the  continued 
depressed  state  of  the  POP  resource. 


Ecosystem  changes  or  other  biological 
factors  may  preclude  rebuilding  success 
Nevertheless,  the  Council  considers 
minimizing  POP  mortality  necessary  to 
maximize  the  probability  of  rebuilding 
success  in  a  realistic  time  period 
Additionally,  decreasing  POP  mortality 
should  minimize  resource  waste 
associated  with  low  TACs  that  do  not 
fully  accommodate  incidental  catch 
needs  of  existing  fisheries. 

After  a  review  of  alternatives  analyzed 
in  the  EA,  the  Council  selected 
Alternative  3  as  the  preferred 
alternative.  This  alternative  is  projected 
in  modeling  simulations  to  rebuild  POP 
biomass  to  a  target  level  (Bmsy)  m  about 
14  years  by  harvesting  POP  at  a  fishing 
mortality  rate  lower  than  the  optimum 
rate.  The  target  biomass  Bmsv  is  the  total 
biomass  of  mature  females  that  would 
produce  the  maximum  sustainable 
yield,  on  average:  this  number  is 
currently  estimated  at  150,000  mt  The 
optimal  fishing  mortality  rate  is  the  rate 
that  maximizes  expected  biological  and 
economic  yields  over  a  range  of 
plausible  stock-recruitment 
relationships 

The  Council  considered  Alternative  3 
superior  to  Alternative  1,  which  no 
longer  represents  the  best  scientific 
information  about  POP  biomass  and 
population  dynamics.  The  Council  also 
considered  Alternative  3  superior  ta 
Alternative  2,  which  would  harvest  POP 
at  the  higher  optimal  fishing  mortality 
rate.  The  Council  believed  that  lower 
POP  harvests  and  additional  economic 
costs  of  Alternative  3  were  justified 
because  Alternative  2  would  achieve  the 
target  biomass  in  a  longer  time  (about  18 
years)  and  with  a  lower  probability  of 
rebuilding  success  Alternative  4  would 
harvest  POP  at  a  lower  rate  equivalent 
needed  for  unavoidable  POP  bycatch  in 
remaining  groundfish  fisheries,  at  1992 
bycatch  rates.  The  TACs  resulting  from 
Alternative  4  were  considered  too 
restrictive  in  relation  to  existing  POP 
bycatch  needs,  causing  unnecessary 
discards  of  POP  that  are  killed  in  fishing 
operations  after  POP  TACs  are  reached. 

Under  Alternative  3,  the  FMP  would 
establish  the  procedure  for  deriving  the 
annual  GOA  TACs  for  POP.  POP  stocks 
are  considered  to  be  rebuilt  when  the 
total  biomass  of  mature  females  is  equal 
to,  or  greater  than,  Bmsv.  Annual  TACs 
would  be  established  as  follows: 

(a)  Determine  the  current  biomass, 
Bmsy.  and  the  optimal  fishing  morfality 
rate; 

(b)  Determine  the  fishing  mortality 
rate  halfway  between  the  optimal 
fishing  mortality  rate  and  the  fishin^^ 
mortality  rate  estimated  to  be  sufficient 
to  supply  unavoidable  bycatch  of  POP 
based  on  1992  bvcatch  rates; 
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(c)  When  the  current  biomass  of 
mature  females  is  less  than  Bmsy.  adjust 
the  resultant  Ashing  mortality  rate  in  (b) 
by  the  ratio  of  current  biomass  to  Bmsy 
so  that  when  Bmsy  is  attained,  the 
fishing  mortality  rate  will  be  the  optimal 
fishing  mortality  rate; 

(d)  The  GOA  TAG  of  POP  is  the 
amount  of  fish  resulting  from  the 
adjusted  Bshing  mortality  rate  in  (c): 
and 

(e)  The  TAG  is  apportioned  among 
regulatory  areas  in  proportion  to  POP 
biomass  distribution. 

In  addition  to  restricting  the  annual 
fishing  mortality  rate  of  POP,  the 
Council  seeks  to  reduce  the  total 
mortality  of  POP  in  other  target 
fisheries.  In  the  past,  overfishing  has 
been  defined  GOA-wide.  Under 
Amendment  32,  the  overfishing  level 
would  be  distributed  among  the  eastern, 
central,  and  western  areas  in  the  same 
proportions  as  POP  biomass  occurs  in 
those  areas.  This  measure  would  avoid 
localized  depletion  of  POP  and  would 
rebuild  POP  at  equal  rates  in  all 
regulatory  areas  of  the  GOA.  The 
Council  considers  this  management 
option  necessary  because,  although  POP 
biomass  is  greatest  in  the  Eastern 
Regulatory  Area,  most  trawl  fishing 
activity  and  incidental  catch  of  POP  is 
greatest  in  the  Central  Regulatory  Area. 
With  an  acceptable  biological  catch  as 
low  as  the  current,  3,378  mt  in  1993, 
fishing  mortality  of  POP  can  be 
expected  to  exceed  the  TAG  availabje  in 
the  central  GOA.  / 

Amendment  32  is  necessary  to^  ^ 

improve  conservation  and  managemeht 
of  POP  and  is  intended  to  further  the 
goals  and  objectives  of  the  FMP.  No 
regulatory  changes  are  necessary  to 
implement  this  FMP  amendment 
because  the  FMP  would  provide  the 
procedure  for  deriving  TAGs  for  POP, 
which  are  specified  annually  under 
existing  regulations  at  §672. 20(a)(2). 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U  SC.  1801  ef  seq 
Dated:  December  28. 1993.  ■' 

Richard  H.  Schaefer, 

DintctOT  of  Office  of  Fisheries.  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

IFR  Doc.  93-32090  Filed  12-9-93;  11:01  am] 

BIUMO  COOC  3S1fr-22-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P559). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Hiroy|iki  Suganuma,  Ogasawara 
Marine  C4  nter,  Byobudani,  Ghichijima 
Ogasawar  imura,  Tokyo,  100-21,  Japan, 
has  appli<  d  in  due  form  for  a  permit  to 
take  hum  >back  whales  [Megaptera 
novaeang  iae)  for  purposes  of  scientific 
research. 

DATES:  W:  itten  comments  must  be 
received  (  n  or  before  February  3, 1994. 
AOORESSE  S:  The  application  and  related 
documeni  s  are  available  for  review 
upon  wri  ten  request  or  by  appointment 
in  the  fol  owing  office(s): 

Permit!  Division,  Office  of  Protected 
Resource! .  NMFS,  1315  East-West 
Higliway,  room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Directot,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard.  Suite  4200. 
Long  Beai  :h.  CA  90802.  (310/980-4016); 
and 

Marine'Mammal  Coordinator,  Pacific 
Area  Office,  NMFS,  2570  Dole  Street, 
room  106  Honolulu,  HI  96822  (808/ 
955-8831). 

Writter  data  or  views,  or  requests  for 
a  public  1  earing  on  this  request  should 
be  submi  ted  to  the  Assistant 
Administ  rator  for  Fisheries,  NMFS, 
NOAA.  L  .S.  Department  of  Commerce, 
1315  Easi  -West  Highway,  Silver  Spring. 
MD  20910.  within  30  days  of  the 
publicatij)n  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  vie  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  approf  hate. 

Concui  rent  with  the  publication  of 
this  notic  e  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committi  »e  of  Scientific  Advisors. 
SUPFLEMI  NTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protectio  i  Act  of  1972,  as  amended  (16 
U.S.C.  1'  61  et sea),  the  Regulations 
Govemir  g  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq],  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  tvildlife  (50  CFR  part  222). 

The  ap  plicant  is  requesting  authority 
to  condu  :t  scientific  research  on  Pacific 
humpba(  k  whales  in  the  Northern 
Mariana  islands.  The  proposed  research 
entails  tl  e  approach  of  up  to  400 
humpba<  k  whales  up  to  4  times  each, 
annually ,  for  purposes  of  photo- 
identific  ition,  behavioral  observations, 
acoustic  recordings,  and  the  collection 


of  sloughed  skin  samples  and  fecal 
materials.  These  samples  would  be 
exported  to  Japan  for  analysis. 

Dated:  December  28. 1993. 
William  W.  Fox.  Jr., 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Ser\-ice. 
|FR  Doc.  94-25  Filed  1-3-94;  8:45  ami 
BIUJNC  CODE  3S10-22-« 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Meetings 

AGENCY:  Corporation  for  National  and 
Community  Service. 
SUMMARY:  On  September  21, 1993, 
President  Clinton  signed  the  National 
and  Community  Service  Trust  Act  of 
1993,  that  merged  the  Commission  on 
National  and  Community  Service, 
ACTION,  and  the  newly  established 
Civilian  Community  Corps,  to  create  the 
Corporation  for  National  and 
Community  Service.  The  Corporation  is 
presenting  a  series  of  regional 
workshops  in  Washington,  DC,  Atlanta, 
Kansas  City,  and  Los  Angeles,  to 
provide  application  assistance  to 
organizations  applying  for  national  and 
commimity  service  program  grants. 

Functioning  as  a  service  "venture 
capitalist",  the  Corporation  will  provide 
funding  on  a  population-based  formula 
and  competitive  basis  for  national  and 
community  service  programs,  and  as  a 
clearinghouse  of  information  and 
technical  expertise  for  service  initiatives 
nationwide. 

To  encourage  broad  participation  in 
national  service,  the  Corporation  is 
conducting  this  series  of  workshops  to 
support  the  application  of  high  quality, 
national  service  programs  and  service- 
learning  K-12  and  higher  education 
programs.  Approximately  $189  million 
will  be  available  to  these  programs,  to 
assist  in  the  planning,  operating  and 
replicating  of  national  and  community 
service  programs. 

The  primary  audience  for  these 
workshops  will  be  those  applying 
directly  to  the  Corporation,  including 
State  Commissions  or  alternative 
entities.  State  educational  agencies, 
higher  education  institutions,  Indian 
Tribes,  territories.  Federal  agencies, 
professional  corps,  national  nonprofits, 
and  multi-State  organizations.  State 
Commissions  will  be  responsible  for 
providing  technical  assistance  to  local 
applicants  applying  to  their  States. 

In  addition,  tnose  local  nonprofits 
organizations,  government  agencies, 
Indian  Tribes,  and  higher  education 
institutions  interested  in  applying  for 
Summer  of  Safety  should  attend. 
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For  those  who  are  unable  to  attend  the 
workshops,  the  corporation  will  be 
sponsoring  other  assistance  programs, 
including  tele/video-conferences  and 
pritited  material.  Please  contact  the 
Corporation  at  (202)  606-5000,  or  FAX 
(202)  606-4845,  for  additional 
information  on  national  service 
programs. 

DATES:  The  meetings  in  Washington,  DC 
will  be  held  on  January  10-11, 1994;  the 
meetings  in  Atlanta  will  be  held  on 
January  12-13,  1994;  the  meetings  in 
Kansas  City  will  be  held  on  January  18- 
19,  1994;  and  the  meetings  in  Los 
Angeles  will  be  held  on  January  20-21, 
1994.  All  meetings  will  begin  at  8:30 
a.m.  and  conclude  at  approximately  5 
p.m.  The  first  day  of  each  session  will 
include  additional  evening  sessions. 
ADDRESSES:  The  Washington  meetings 
will  be  held  at  the  Ramada  Hotel  at  901 
Fairfax  Street,  Alexandria,  Virginia, 
223114.  Phone:  (703)  683-6000.  The 
Atlanta  meetings  will  be  held  at  the 
Westin,  Peach  Tree  Plaza,  at  210  Peach 
Tree  Street,  Atlanta,  Georgia,  30303. 
Phone:  (404)  659-1400.  The  Kansas  City 
meetings  will  be  held  at  the  Kansas  City 
Airport  Marriot,  at  775  Brasilia  Avenue, 
Kansas  City,  MO  64153.  Phone:  (816) 
464-2200.  The  meetings  in  Los  Angeles 
will  be  held  at  the  Biltmore  Hotel,  at 
506  South  Grand  Avenue,  Los  Angeles, 
CA.  90071.  Phone:  (213)  624-1011. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Corporation  for  National  and 
Community  Service,  Office  of  Public 
Liaison,  1100  Vermont  Avenue,  NW., 
Washington,  DC  20525.  Phone:  (202) 
606-5000;  FAX  (202)606-4854. 

Dated;  December  29, 1993. 
Terry  Russell, 

Acting  General  Counsel,  Corporation  for 
National  and  Community  Sen-ice. 
IFR  Doc.  94-71  Filed  1-3-94:  8:45  am) 

BILUNO  COD€  M20-«A-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  the  TRICARE 
Demonstration  Project  in  California  and 
Hawaii. 

SUMMARY:  Notice  was  previously  given 
iH  the  Federal  Register  (53  FR  23783- 
23784)  of  June  24,  1988,  that  a 
demonstration  project,  called  the 
CHAMPUS  Reform  Initiative  (CRI). 
would  be  conducted  by  contract  under 
the  provisions  of  chapter  55.  title  10. 


section  1092.  to  test  a  different  method 
for  financing  and  delivering  health 
services  under  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS).  Delivery  of 
services  under  that  contract  began 
August  1, 1988,  for  all  beneficiaries  who 
reside  in  the  states  of  California  and 
Hawaii,  and  is  scheduled  to  end  January 
31, 1994.  The  TRICARE  demonstration 
project  in  California  and  Hawaii  is  a 
continuation  of  the  CRI  demonstration 
project  and  includes  five  option  periods, 
the  execution  of  which  would  result  in 
five  years  of  service  delivery  under  the 
new  contract.  An  evaluation  of  the 
significant  new  features  of  the 
demonstration  will  be  conducted  The 
objectives  of  the  demonstration  are  to 
enhance  beneficiary  access  and 
continuity  of  care,  contain  health  care 
costs,  and  improve  coordination 
between  the  military  and  civilian 
components  of  the  Military  Health 
Services  System  (MHSS). 
DATES:  February  1,  1994,  for  CHAMPUS 
beneficiaries  in  California  and  Hawaii. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Bellamy,  Chief,  Coordinated 
Care  Branch,  OCHAMPUS,  Aurora.  CO. 
80045-6900.  telephone  (303) 361-1336. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Register  Notice  referenced 
above  described  in  detail  the  CRI 
demonstration  project,  which  includes  a 
choice  for  beneficiaries  of  three  benefit 
options;  CHAMPUS  Prime,  a  health 
maintenance  organization  (HMO) 
benefit;  CHAMPUS  Extra,  a  preferred 
provider  organization  (PPO)  benefit;  and 
standard  CHAMPUS,  an  indemnity 
benefit.  The  benefit  options  under  this 
TRICARE  demonstration  (called 
TRICARE  Prime,  TRICARE  Extra,  and 
TRICARE  Standard)  are  the  same  as 
those  desctibed  in  the  Federal  Register 
Notice  for  the  CRI  demonstration.  There 
are  only  five  significant  differences  for 
beneficiaries  and  providers  between  the 
CRI  demonstration  project  and  the 
TRICARE  demonstration  project  in 
California  and  Hawaii: 
— The  new  contractor  is  Aetna 
Government  Health  Plans.  Aetna 
subcontracts  with  Hawaii  Medical 
Service  Association  (HMSA)  for  the 
provision  of  health  care  in  Hawaii, 
and  with  Blue  Cross  and  Blue  Shield 
of  South  Carolina  (operating  under 
the  name  of  Palmetto  Government 
Benefits  Administrators)  for  claims 

grocessing  .services, 
eneficiaries  with  a  civilian  Primar>- 
Care  Manager  (PCM)  will  need  a 
referral  in  order  to  obtain  covered 
services  at  a  Military  Treatment 
Facility  (MTF)  or  a  PRIMUS/ 
NAVCARE  clinic  (except  for 


emergency  services,  or  for  pharmacy 
services  obtained  at  an  MTF). 
— MTF  Commanders  may  consider  the 
availability  of  health  care  from 
civilian  network  providers,  in 
addition  to  availaoility  from  MTF 
providers,  in  determining  whether  to 
issue  a  Nonavailability  Statement 
(NAS)  to  beneficiaries.  Standard  NAS 

?rocedures  for  beneficiaries  applv 
he  CHAMPUS  home  health  care 
demonstration  (as  outlined  in  the 
CHAMPUS  Operations  Manual.  Part 
Two.  Chapter  20.  Addendum  B)  is 
included  in  this  demonstration 
— Beneficiaries  who  receive  care  from 
network  providers  in  the  states  of 
California  and  Hawaii,  but  who  are 
not  residents  of  those  states,  obtain 
the  TRICARE  Extra  benefits 
(payments  based  on  discounted 
provider  rates  and  reduced 
coinsurance) 

Duration 

It  is  expected  that  the  demonstration 
status  of  this  program  will  end  upon 
promulgation  of  final  regulations, 
expected  in  1994,  which  will  provide 
permanent  authority  for  implementation 
of  managed  care  enrollment  programs 
by  the  Department.  In  any  event,  the 
effect  of  this  Notice  shall  expire 
September  30,  1994. 

Diited:  December  27, 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  D<x:  94-57  Filed  1-.3-94.  8:45  am) 
BIUMO  COOC  S0OO-O«-M 


Department  of  the  Air  Force 

Active  Duty  Service  Determinations  for 
Civilian  or  Contractual  Groups 

On  December  13.  1993.  the  Secretary 
of  the  Air  Force  determined  that  the 
service  of  the  group  known  as  "U.S. 
Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of 
Northwest  Airlines,  Who  Served 
Overseas  as  a  Result  of  Northwest 
Airline's  Contract  with  the  Air 
Transport  Command  during  the  Period 
December  14.  1941  through  August  14, 
1945,"  shall  be  considered  active  duty 
for  purposes  of  all  laws  administered  bv 
the  Department  of  Veterans  Affairs. 

To  receive  recognition,  each  applicant 
must  establish  they: 

1.  Were  employed  by  Northwest  Air 
Lines  as  flight  crew  personnel  (pilot 
co-pilot,  navigator,  flight  enginet>r. 
radio  operator)  or 

2.  Were  employed  by  Northwest  Air 
Lines  as  aviation  ground  support 
personnel  (aircraft  mechanic,  station 
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manager,  dispatcher),  or  other  support 
personnel  necessary  to  sustain  flight 
operations,  and 

3.  Served  outside  the  continental  United 
States  in  direct  support  of  Air 
Transport  Command-directed  flight 
operations  during  the  period 
Etecember  14, 1941  through  August 

•    14. 1945. 

Qualifying  periods  of  time  are 
computed  from  the  date  of  departure 
from  the  continental  United  States  to 
the  date  of  return  to  the  continental 
United  States. 

Application  Procedures 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  by  filling  out  a  DD  Form  2168 
and  sending  it  to  the  following  address: 
HQ  AFMPC/DPMARS2,  Randolph  AFB, 
TX  78150-6001,  ATTN:  Sgt  White. 

Important:  Applicants  must  attach 
supporting  documents  to  their  DD  Form 
2168  application.  Considered  of  primary 
importance  will  be  any  employment 
records  from  Northwest  Airlines 
headquarters.  Other  supporting 
documentation  might  include  copies  of 
passports  with  appropriate  entries, 
flight  log  books,  Army  Air  Force 
Identification  Forms  133,  any  personal 
employment  records  such  as 
commendations  regarding  ATC 
performance,  employee  expense  reports 
of  charges  to  USAAF  contracts,  medical 
certifications  prior  to  departure  from 
U.S.,  USAAF  passes  to  leave  the  limits 
of  an  overseas  base,  military  orders, 
miscellaneous  USAAF  papers,  etc. 
Additionally,  the  captain  of  a  flight 
crew  may  provide  written  confirmation 
for  other  crew  members  on  the  flight. 

Upon  confirmation  of  an  applicant's 
eligibilitv  the  DD-214  will  be  passed 
from  HQ  AFMPC/DPMARS2  to  the 
Awards  and  Decorations  office  (in  the 
same  building)  to  determine  which 
ribbons  the  applicant  is  eligible  to 
receive  (campaign  ribbons,  theater 
ribbons,  victory  medal,  etc.).  Specific 
awards  (i.e.,  Silver  Star,  Purple  Heart, 
Air  Medal,  etc.)  need  separate 
justification  detailing  the  act, 
achievement,  or  service  believed  to 
warrant  the  appropriate  medal/ribbon. 

DD  Forms  2168  are  available  from  VA 
offices  or  from  the  U.S.  Air  Force  offices 
in  this  notice. 

For  further  information  contact  Lt. 
Col.  Robert  Dunlap  at  the  Secretary  of 
the  Air  Force  Personnel  Council  (AFPC), 
1535  Command  Drive-3d  Floor-K 
Wing,  Andrews  AFB,  MD  20331-7002, 
telephone  (301)  981-3504/5750. 
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13,  1993,  the  Secretary 
Force  determined  that  the 
the  group  known  as  "U.S. 
Female  Employees  of  the  U.S. 
N  irse  Corps  While  Serving  in  the 
of  Bataan  and  Corregidor 
e  Period  January  2,  1942  to 
3, 1945"  shall  be  considered 
I  uty"  under  the  provisions  of 
95-202  for  the  purposes  of 
administered  by  the  Department 

Affairs  (VA). 
eligible  for  VA  benefits,  each 
of  the  group  must  establish: 

were  employed  as  U.S. 
emale  employees  of  the  U.S. 
Nlirse  Corps  (ANC),  during  the 
muary  2, 1942  to  February  3. 


3n  their  employment  began  with 
,  and 

employment  prior  to 
of  Corregidor  to  the  Japanese 
1942,  to  gain  recognition  for 
spent  in  the  civilian  internment 
camps,  ind 

4.  The  date  of  release/escape  from  a 
civilian  ntemment  camp  or  termination 
date  prii  ir  to  Japanese  internment. 

Applica  lion  Procedures 

Befon  an  individual  can  receive  any 
VA  ben(  fits,  the  person  must  first  apply 
for  an  A  rmed  Forces  Discharge 
Certifier  te  by  filling  out  a  DD  Form  2168 
and  sem  ling  it  to  the  following  address: 
US  Arm  y  Reserve  Personnel  Center 
(DARP-  /SE-N),  9700  Page  Blvd.  St. 
Louis.  N  0  6132-520. 

Impoi  ant:  Applicants  must  attach 
support  ng  documents  to  their  DD  Form 
2168  ap  )lication.  Considered  of  primary 


importance  will  be  any  civilian 
employment  records. 

Upon  confirmation  of  an  applicant's 
eligibility  the  DD-214  will  be  passed  to 
the  Awards  and  Decorations  office  to 
determine  which  ribbons  the  applicant 
is  eligible  to  receive  (campaign  ribbons, 
theater  ribbons,  victory  medal,  etc.). 
Specific  awards  (i.e..  Silver  Star.  Purple 
Heart,  etc.)  need  separate  justification 
detailing  the  act,  achievement,  or 
service  believed  to  warrant  the 
appropriate  medal/ribbon. 

DD  Forms  2168  are  available  from  VA 
offices  or  from  the  U.S.  Air  Force  offices 
in  this  notice. 

For  further  information  contact  Lt. 
Col.  Robert  Dunlap  at  the  Secretary  of 
the  Air  Force  Personnel  Council  (AFPC), 
1535  Command  Drive-3d  Floor-EE 
Wing.  Andrews  AFB.  MD  20331-7002, 
telephone  (301)  981-3504/5750. 

Benefit  Infonnation 

A  determination  of  "active  duty" 
under  Public  Law  95-202  is  "for  the 
purposes  of  all  laws  administered  by  the 
Department  of  Veterans'  Affairs"  (Sec 
106,  38  use).  Benefits  are  not 
retroactive  and  do  not  include  such 
things  as  increased  military  or  Federal 
Civil  Service  retirement  pay,  or  a 
military  burial  detail,  for  example. 
Entitlement  to  state  veterans  benefits 
vary  and  are  governed  by  each  state. 
Therefore,  for  specific  benefits 
information,  contact  your  nearest 
Veterans  Affairs  Office  and  your  state 
veterans  service  o^ice  after  you  have 
received  your  DD  Form  214. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[PR  Doc.  94-81  Filed  1-3-94;  8:45  am] 

BiLUNG  COOC  M10-01-M 


Partial  Record  of  Decision  (ROD)  for 
the  Disposal  and  Reuse  of  Norton  Air 
Force  Base  (AFB).  CA      A 

On  December  15,  1993,  thfe  Air  Force 
signed  the  Partial  ROD  for  the  Disposal 
and  Reuse  of  Norton  AFB.  The  decisions 
included  in  this  partial  ROD  have  been 
made  in  consideration  of,  but  not 
limited  to,  the  information  contained  in 
the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Disposal  and 
Reuse  of  Norton  AFB,  filed  with  the 
Environmental  Protection  Agency  on 
June  4,  1993. 

Norton  AFB  will  formally  close  on 
March  31, 1994,  pursuant  to  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  (BRAC) 
(Public  Law  100-526)  and 
recommendations  of  the  Defense 
Secretary's  Commission  on  Base 
Realignment  and  Closure.  Pending 
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closure  of  Norton  AFB,  this  ROD 
documents  the  decisions  made  by  the 
Air  Force  on  the  division  of  parcels,  the 
method  parrels  are  to  be  conveyed  or 
transferred,  and  the  mitigation  measures 
to  be  adopted. 

The  primary  decision  in  this  ROD  is 
to  dispose  of  the  aviation-related 
portion  of  Norton  AFB  in  a  manner  that 
will  enable  the  development  of  a 
regional  airport  with  the  capacity  for 
expanding  commercial  and  industrial 
development.  The  portion  of  the  base 
covered  by  this  ROD  has  been  divided 
into  ten  (10)  parcels.  The  airport  parcel, 
including  four  (4)  non  aviation  revenue 
producing  parcels,  will  be  conveyed  at 
no-cost  via  public  benefit  conveyance 
for  airport  purposes.  Three  (3)  parcels 
are  to  be  offered  for  negotiated  sale,  and 
two  (2)  parcels  will  be  reserved  for 
transfer  to  another  Federal  Agency.  The 
Air  Force  decided  to  defer  decisions  on 
roads,  utilities,  and  portions  of  Norton 
AFB  not  covered  by  this  ROD  pending 
further  analysis  and  review.  The  Federal 
Aviation  Administration  (FAA)  has 
jurisdiction  by  law  regarding  reu.se  of 
the  runways  and  associated  facilities  as 
a  civilian  airport.  A  decision,  if  any,  by 
the  FAA  to  approve  an  airport  layout 
plan  (ALP)  will  be  announced  by  a 
separate  ROD  issued  by  the  FAA  based 
on  the  analysis  in  the  FEIS  and  any- 
additional  FAA  analysis  that  may  be 
required. 

The  implementation  of  the  closure 
and  reuse  action  and  associated 
mitigation  measures  will  proceed  with 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  with 
applicable  Federal,  State  and  local 
statutes  and  regulations.  All  reasonable 
and  practical  efforts  have  been 
incorporated  to  minimize  harm  to  the 
lor^l  public  and  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  E.  B. 
Smith  or  Ms.  De  Carlo  Ciccel  at  (703) 
696-5534.  Correspondence  should  be 
sent  to:  AFBCA/SP,  1700  North  Moore 
Street,  suite  2300,  Ariington,  VA  22209- 
2802. 

Patsy  I.  Conner,  ^ 

Air  Force  Federal  Register  Liaison  Officer 
(PR  Doc  94-82  Piled  1-3-94;  8:45  am] 
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Department  of  the  Army 

Fort  Ord,  California  Disposal  and 
Reuse  Environmental  Impact 
Statement  (EIS) 

AGENCY:  Department  of  the  Army, 
Department  of  Defense. 


ACTION:  Notice  of  availability  of  record 
of  decision  (ROD). 

SUMftURY:  The  Record  of  Decision  (ROD) 
states  the  Army's  intention  to  dispose  of 
Fort  Ord  property,  establish  a  Presidio 
of  Monterey  Annex,  and  retain  the 
existing  reserve  center  at  Fort  Ord. 
Because  the  local  communities'  reuse 
plan  has  not  been  finalized,  the  Army 
does  not  adopt  a  specific  plan  in  this 
ROD.  Rather,  in  this  document  the 
Army  certifies  that  it  has  adequately 
analyzed  the  environmental  impacts  of 
its  decision  to  dispose  of  property  at 
Fort  Ord. 

Consistent  with  the  President's  Five- 
Point  Initiative  to  Revitalize  Base 
Closure  Communities,  the  Army  will 
dispose  of  property  in  accordance  with 
the  local  communities'  reuse  plan  to  the 
maximum  extent  possible.  The  Army 
will  develop,  if  necessary,  additional 
environmental  analysis  following  this 
ROD  to  address  the  impacts  of  those 
uses  in  the  local  communities'  reuse 
plan  not  already  addressed  in  the 
Environmental  Impact  Statement. 

Based  on  this  ROD,  the  Army  will 
initiate  the  property  disposal  process  at 
Fort  Ord  consistent  with  the  analysis  in 
the  EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  more  information  or  to  obtain  a 
copy  of  the  ROD,  contact  Mr.  Bob 
Verkade,  Sacramento  District,  U.S. 
Army  Corps  of  Engineers,  1325  J  Street, 
Sacramento.  CA  or  call  (916)  557-7423. 

Dated:  December  9, 1993. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  6-  Occupational  Health 
OASA  (I.  LB-E)). 

|PR  Doc.  94-67  Piled  1-3-93;  8:45  ami 
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Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 
Name  of  Committee:  Army  Science 

Board  (ASB) 
Date  of  Meeting:  21  January  1994 
Time  of  Meeting:  0900-1200 
pyace:  Washington,  DC,  Pentagon,  room 

3E467 
Agenda:  The  Army  Science  Board  will 
have  its  first  Summer  Study 
meeting  at  the  Pentagon  in  room 
3E467.  This  initial  meeting  will 
cover  the  Terms  of  Reference  for  the 
1994  Summer  Study  titled 
"Technical  Information 
Architecture."  This  meeting  will  be 


open  to  the  public.  Any  interested 
person  may  attend,  appear  before, 
or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the 
committee  The  ASB 
Administrative  Officer,  Sally 
Warner,  may  be  contracted  for 
further  information  at  (703)  695- 
0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Hoard 

IFR  Doc  94-72  Filed  1-3-94;  8:45  am) 
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Department  of  the  Navy 

Government-Owned  Inventions: 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy, 

Defense. 

ACTION:  Notice  of  availability  of 

inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  for 
S3. 00  each.  Requests  for  copies  uf 
patents  must  include  the  patent  numbor 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
Virginia  22161  forS6.95  each  (S10.9.'5 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number  Claims  are 
deleted  from  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  J.  Enckson.  Staff  F-'atent  Attorney 
Office  of  Naval  Research  (Code  OOCC.I). 
Arlington.  Virginia  22217-5660. 
telephone  (703)  696-4001. 
Patent  5,153,597-  Acousto-Opticnl 

Classifier;  filed  13  December  1976. 

patented  6  October  1992. 
Patent  5.158,173:  Weapons  Storage 

Container  To  Prevent  Sympathetic 

Detonation  of  Adjacent  Weapons. 

filed  27  Julv  1990;  patented  27 

October  1992. 
Patent  5.166.009:  Mixed  Polymer 

Electrolyte  and  Mixed  Electrolyte 

Battery;  filed  28  March  1991;  patented 

24  November  1992. 
Patent  5,182.496:  Method  and 
.  Apparatus  for  Forming  an  Agile 

Plasma  Mirror  Effective  as  a 


Microwave  Reflector;  filed  7  April 

1992;  patented  26  January  1993. 
Patent  5.183,779:  Method  for  Doping 

Gaas  writh  High  Vapor  Presstire 

Elements;  filed  3  May  1991,  patented 

2  February  1993. 
Patent  5,183,938:  N,N'-BIS  (4,4,4- 

Trinitrobutyryl)  Hydrazine:  filed  15 

June  1992;  patented  2  February  1993. 
Patent  5.184,331:  Transducer  Circuit  for 

Removing  Reactive  Component  of 

Transducer  Signal;  filed  1  June  1992; 

patented  2  February  1993. 
Patent  5,186,604:  Electro-Rheological 

Disk  Pump;  filed  6  June  1991; 

patented  16  February  1993. 
Patent  5,186,770:  BIS  (2-Nitro-2- 

Azapropyl)  Ether  and  Method  of 

Preparation;  filed  29  June  1984; 

patented  16  February  1993. 
Patent  5,193,475:  Thrust  Expansion 

Engine;  filed  1  June  1992;  patented  16 

March  1993. 
Patent  5,197,993:  Lightwreight  Battery 

Electrode  and  Method  of  Making  It; 

filed  11  July  1991;  patented  30  March 

1993. 
Patent  5.206,597:  Capacitive  Moisture 

Detection  Apparatus;  filed  27  August 

1990;  patented  27  April  1993. 
Patent  5,207,100:  Method  and  Device  for 

Measuring  Underwater  Vehicle  Hull 

Vibration;  filed  25  July  1991;  patented 

4  May  1993. 
Patent  5,208,422:  Submarine  Weapon 

Launch  Control  System;  filed  26  Jime 

1992;  patented  4  May  1993. 
Patent  5.208,423:  Mechanical  Shielding 

for  Electric  Primer;  filed  27  April 

1992;  patented  4  May  1993. 
Patent  5.208.891:  Fiber-Optic 

Viewgraph  Projector;  filed  7  October 

1991;  patented  4  May  1993u 
Patent  5,210,219:  Bis-Sulfonium  Salts  of 

2,5-Dimethylstilbene;  filed  14  July 

1992;  patented  11  May  1993. 
Patent  5,210,369:  Self-Actuating  Slide 

Valve  System;  filed  8  July  1992; 

patented  11  May  1993. 
Patent  5,210,488:  Projectile  Velocity 

Measurement  System  and  Method; 

filed  21  October  1991;  patented  11 

May  1993. 
Patent  5.210,807:  Variable  Wide-Band 

Fiber  Optic  Delay  Line;  filed  29  June 

1992;  patented  11  May  1993. 
Patent  5,211.530:  Variable  Breadth 

Impeller  That  Provides  a  Specific 

Shutoff  Head;  filed  20  April  1992; 

patented  18  May  1993. 
Patent  5.212.269:  Main  Chain 

Chromophoric  Polymers  With  Second 

Order  Non-Linear  Optical  Properties; 

filed  25  March  1991;  patented  18  May 

1993. 
Patent  5.212,670:  Flextensional 

Hydrophone;  filed  20  July  1992; 

patented  18  May  1993. 


Patent  ^,212,755:  Armored  Fiber  Optic 

Cabled;  filed  10  June  1992;  patented 

18  M»y  1993. 
Patent ;  ,213,503:  Team  Trainer;  filed  5 

Nove  nber  1991;  patented  25  May 

1993. 
Patent  5,213,713:  Electrorheological 

Solids  and  I*rocesses;  filed  21  March 

1991;  patented  25  May  1993. 
Patent !  ,214,189:  N-(2-Hydroxyethyl 

Nitra'  e)-2,4,6-Trinitrobenzamide;  filed 

15  Ju  le  1992;  patented  25  May  1993. 
Patent !  ,214,525;  Extending  Bandwidth 

of  Op  tical  Emitters  Using  Active 

Mate  ling  Technique;  filed  13 

Septe  mber  1991;  patented  25  May 

1993. 
Patent !  ,215.024:  Vessel-Capturing 

Berth  ng  Facility  Incorporating 

Relat  ve  Motion-Mitigating 

Appa  ratus;  filed  15  April  1992; 

patented  1  June  1993. 
Patent  1 .216.640:  Inverse  Beamforming 

Sonai  System  and  Method;  filed  28 

Septe  mber  1992;  patented  1  June 

1993. 
Patent  1216,815:  Method  of  Passive 

Rang«  Determination  Using  Only  Two 

BearL  ig  Measurements;  filed  2 

Octol  er  1991;  patented  8  June  1993. 
Patent !  .218.576:  Underwater 

Trans  ducer;  filed  33  May  1992; 

paten  ted  8  June  1993. 
Patent !  .218.750:  Method  of  Mounting  a 

Spoo  Mount  in  An  Opening  in  the 

Hull  I  )f  a  Vessel;  filed  5  September 

199l3patented  15  June  1993. 
Patent  5.220.328:  Target  Motion 

Detecting  Impulse  Doppler  Radar 

Syst^;  filed  25  March  1992;  patented 

15  Ju  16  1993. 
Patent !  ,220,537:  Statistically  Calibrated 

Trans  ducer;  filed  13  August  1992; 

pater  ted  15  June  1993. 
Patent !  ,220,731:  Friction  Drive  Position 

Trans  ducer;  filed  28  October  1991; 

pater  ted  22  June  1993. 
Patent !  ,221,810:  Embedded  Can 

Booster;  filed  14  May  1992;  patented 

22  Juiie  1993. 
Patent  I  .222.455:  Ship  Wake  Vorticity 

Suppressor;  filed  17  April  1992; 

pateiited  29  June  1993. 
Patent  I  ,222,489:  Self  Regulating  Cooled 

Air  B  reathing  Apparatus;  filed  19 

Septe  mber  1991;  patented  29  June 

1993 
Patent  I  ,222,548:  Electrically  Controlled 

Liquid-Crystal  Heat  Valve;  filed  26 

May  1992;  patented  29  June  1993. 
Patent  1,222,996:  Buoy  Launch 

ContAiner  Extender;  filed  19  August 

1992;  patented  29  June  1993. 
Patent  5,223,666:  Apparatus  for  Clearing 

Mines;  filed  4  June  1992:  patented  29 

June  1993. 
Patent    .223,798:  Method  for  Measuring 

the  R  »sistive  Transition  and  Critical 

Cum  nt  in  Superconductors  Using 


Pulsed  Current;  filed  31  October  1990; 
patented  29  June  199^. 

Patent  5,223.866:  Small  Simple  and 
Cost-Effective  Scheiner-Principle 
Optometer  With  Computer  Interface 

-  for  Automated  Assessment;  filed  30 
December  1991;  patented  29  June 
1993. 

Patent  5,224,074:  Sonobuoy  for  Forming 
Virtual  Vertical  Sensing  Arrays;  filed 
8  July  1992;  patented  29  June  1993. 

Patent  5,224,110:  Tunable  Laser 
Frequency  Stabilizing  System;  filed 
27  May  1992;  patented  29  June  1993. 

Patent  5.225,124:  Method  for  In-Situ 
Casting  of  Fire  Barrier  Silicone  Sheets 
Onto  Acoustic  Tiles;  filed  13  August 
1992;  patented  6  July  1993. 

Patent  5,225,285:  Polarized  Thin  Films 
From  Dye-Substituted  Polymers 
Containing  Hydrophobically 
Terminated  Stilbazolium  Radicals; 
filed  5  October  1990;  patented  6  July 
1993. 

Patent  5.225.498:  Interpenetrating 
Polymer  Network  Acoustic  Damping 
Material;  filed  26  August  1991; 
patented  6  July  1993. 

Patent  5.226.016:  Adaptively  Former 
Signal-Free  Reference  System;  filed  16 
April  1992;  patented  6  July  1993. 

Patent  5,226,381:  Torpedo  Tube  Hull 
Liner  Cluster  and  Method  for  Making 
Same;  filed  3  September  1992; 
patented  13  July  1993. 

Patent  5.226,618:  Lift  Enhancement 
Device;  filed  30  July  1992;  patented 
13  July  1993. 

Patent  5,227,263:  Reconfigurable  Heavy 
Duty  Battery  Holder;  filed  22  May 
1992;  patented  13  July  1993. 

Patent  5,227,801:  High  Resolution  Radar 
Profiling  Using  Higher-Order 
Statistics;  filed  26  June  1992;  patented 
13  July  1993. 

Patent  5,227,982:  Digital  Reverberation 
Time  Measurement  System;  filed  28 
February  1991:  patented  13  July  1993. 

Patent  5,228,837:  High  Pressure  Pump 
for  Electro-Rheological  Fluids;  filed 
30  September  1992;  patented  20  July 
1993. 

Patent  5,229,665:  Optically  Controlled 
Active  Impedance  Element  and  Filters 
Employing  the  Same;  filed  11 
December  1992;  patented  20  July 
1993. 

Patent  5,231,241:  Elastomeric  Launcher; 
filed  29  June  1992;  patented  27  July 
1993. 

Patent  5,231,403:  Moving  Target 
Indicator  Using  Higher  Order 
Statistics;  filed  30  September  1993; 
patented  27  July  1993. 

Patent  5,231,609:  Multiplatform  Sonar 
System  and  Method  for  Underwater 
Surveillance;  filed  28  September 
1992;  patented  27  July  1993. 

Patent  5,231,883:  Transient  Flowmeter 
Calibration  Facility;  filed  24 
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December  1990;  patented  3  August 
1993. 

Patent  5,233,143:  High-Power  Gas 
Switch  With  Hydride  Electrodes;  filed 
6  November  1991;  patented  3  August 
1993. 

Patent  5,233,902:  Sliding  Breech  Block 
System  for  Repetitive  Electronic 
Ignition;  filed  11  May  1992;  patented 
3  August  1993. 

Patent  5,233,929:  Booster  Explosive 
Rings;  filed  14  May  1992;  patented  10 
August  1993. 

Patent  5,235,506:  Process  Which  Aids  to 
the  Laying  Out  of  Locations  of  a 
Limited  Number  of  100,  Personnel 
and  Equipments  in  Functional 
Organization;  filed  30  August  1991; 
patented  10  August  1993. 

Patent  5,236.646:  Process  for  Preparing 
Thermoplastic  Composites;  filed  2 
March  1992;  patented  17  August 
1993. 

Patent  5,236.983:  Polyurethane  Self- 
Priming  Topcoats;  filed  20  December 
1991;  patented  17  August  1993. 

Patent  5,247,630:  M-Dimensional 
Computer  Memory  With  M-1 
Dimensional  Hyperplane  Access;  filed 
9  July  1990;  patented  21  September 
1993. 

Patent  Application  006,544:  Technique 
to  Prepare  High-Reflectiance  Optical 
Fiber  Bragg  Grating  With  Single 
Exposure  In-Line  on  Fiber  Draw 
Tower;  filed  21  January  1993. 

Patent  Application  010,252:  Fiber  Optic 
Ladder  and  Matrix  Array 
Configurations  With  Low  Crosstalk 
Using  Code-Division  Multiplexing; 
filed  28  January  1993. 

Patent  Application  010,948:  Microwave 
Multiplexer  With  Channels  of  Varying 
Fractional  Bandwidths;  filed  29 
January  1993. 

Patent  Application  012,837:  Self 
Locking  Set  Screw;  filed  3  February 
1993. 

Patent  Application  016,325: 
Magnetohydrodynamic  Boundary 
Layer  Control  System;  filed  11 
February  1993. 

Patent  Application  016,326:  Active 
Turbulence  Control  Using 
Microelectrodes,  Permanent  Magnets 
in  Microgrooves;  filed  11  February 
1993. 

Patent  Application  016,328:  Seawater 
Magnetohydrodynamic  Test 
Apparatus;  filed  11  February  1993. 

Patent  Application  017,918:  Aluminum 
Based  Alkaline  Battery;  filed  16 
February  1993. 

Patent  Application  020,158:  Laser 
Synchrotron  Source  (LSS);  filed  19 
February  1993. 

Patent  Application  020,940:  Comer 
Vortex  Suppressor;  filed  22  February 
1993 


Patent  Application  022,218:  Trainmg  of 
Homoscedastic  Hidden  Markov 
Models  for  Automatic  Speech 
Recognition;  filed  24  February  1993. 

Patent  Application  023.426:  Dual  Valve 
Plate  Two-Way  Pressure  Relief  Valve; 
filed  24  February  1993. 

Patent  Application  031,251:  Method  and 
Apparatus  for  Polarization- 
Maintaining  Fiber  Optical 
Amplification  With  Orthogonal 
Polarization  Output:  filed  15  March 
1993. 

Patent  Application  035.862;  External 
Combustion  Engine  Having  a 
Combustion  Expansion  Chamber; 
filed  23  March  1993. 

Patent  Application  035,867:  Heat 
Regenerative  External  Combustion 
Engine;  filed  23  March  1993. 

Patent  Application  037.878:  Vibration 
Isolation  Mount  With  Locking  Means; 
filed  29  March  1993. 

Patent  Application  040,944:  Thin-Film 
Edge  Field  Emitter  Device  and 
Method  of  Manufacture  Therefore; 
filed  31  March  1993. 

Patent  Application  043,914:  Medical 
Device  With  Infection  Preventing 
Feature;  filed  7  April  1993. 

Patent  Application  045,156:  Apparatus 
for  Interconnecting  an  Underwater 
Vehicle  and  a  Free  Floating  Pod;  filed 
12  April  1993. 

Patent  Application  888.083:  Interference 
Photocathode;  filed  26  May  1992. 

Patent  Application  905,705:  Variable 
Wideband  Fiber  Optic  Delay  Line; 
filed  29  June  1992. 

Patent  Application  934,221:  Fiber  Optic 
Gyroscopes  With  Depolarized  Light; 
filed  25  August  1992. 

Patent  Application  940,151:  A  Torpedo 
Tube  Hull  Liner  Cluster  and  Method 
for  Making  Same;  filed  3  September 
1992. 

Patent  Application  948,562:  Strum- 
Suppressant  Cable  for  Towed  Arrays; 
filed  23  September  1992. 

Patent  Application  984,111: 
Continuous-Time  Adaptive  Learning 
Circuit;  filed  31  December  1992. 

Patent  Application  999,629: 
Electrochemical  Process  and  Product 
Thereftt)m;  filed  31  December  1992. 

Dated:  December  23, 1993. 
Michael  P.  Rummel, 

LCDR.  fAGC.  USN.  Federal  Register  Uaison 

Officer. 
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DEPARTMENT  OF  ENERGY 

Roodplain  Statement  of  Findings  for 
the  Proposed  Sanitary  Sewer  System 
Upgrade  Project  at  the  Oak  Ridge 
National  Laboratory 

AGENCY:  Department  of  Energy  (DOE) 
ACTION:  Floodplain  statement  of 
findings. 

summary:  This  is  a  Floodplam 
Statement  of  Findings  for  the  proposed 
sanitary  sewer  project  at  Oak  Ridge 
National  Laboratory  (ORNL)  prepared  in 
accordance  with  id  CFR  1022.  tXDE 
proposes  to  upgrade  the  sanitary  sewer 
system  to  provide  adequate  ser\'ice  in 
the  main  complex  area  and  outlying 
regions  of  the  Oak  Ridge  Reservation 
Only  certain  sections  of  two  subproiects 
would  be  located  in  a  100-year 
floodplain.  The  East  Area  Sewer  Main 
subproject  would  include  installing 
approximately  2,900  linear  feet  of  new 
sewer  line  that  would  lie  within  the 
100-year  floodplain  of  White  Oak  Creek 
located  near  Oak  Ridge.  Tennessee.  This 
line  would  be  installed  in  a  trench  about 
2  feet  deep.  After  installation,  the  trench 
would  be  backfilled  and  compacted. 
Finally,  the  area  would  be  graded  to 
original  contour  and  seeded.  The  Sewer 
Main  to  Outlying  Areas  subproject 
would  install  approximately  8.300 
linear  feet  of  new  pipeline.  The  new 
pipeline  would  be  located  in  the  100- 
year  floodplain  of  White  Oak  Creek  only 
where  the  pipeline  crosses  White  Oak 
Creek  and  an  unnamed  tributary  feeding 
the  creek  from  the  west.  At  these 
crossings,  the  pipeline  would  be  placed 
on  the  existing  causeways  and  adjacent 
to  the  roadway.  After  installation,  the 
area  would  be  returned  to  the  original 
condition. 

DOE  prepared  a  floodplain  and 
wetlands  assessment  describing  the 
effects,  alternatives,  and  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplain.  DOE  will  endeavor  to  allow 
15  days  of  public  review  after 
publication  of  the  Statement  of  Findings 
before  implementing  the  proposed 
action. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Snformation  on  the  proposed  action 
(including  maps  of  potentially  disturbed 
floodplain  areas]  is  available  from:  Mr. 
Doyle  Brown,  Waste  Management 
Division  (EVV-92).  Oak  Ridge 
Operations  Office,  U.S.  Department  of 
Energy.  Post  Office  Box  2001.  Oak 
Ridge,  Tennessee  37831-8541.  or  fax 
comments  to  (615)  576-5333.  For 
further  information  on  general  DOE 
floodplain/wetland  environmental 
review  requirements,  contact:  Carol  M. 
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Borgstrom,  Director.  Office  of  NEPA 
Oversight  (EH-25).  VS.  Department  of 
Energy.  KKK)  Independence  Avenue 
SW..  Washington.  DC  20585.  (202)  5«6- 
4600  (» (800)  472-2756. 
SUPPLEMENTARY  INFOMMTIOM:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  proposed  sanitary  sewer  upgrade 
project  at  ORNL.  A  Notice  of 
FIoodplainAVetlands  Involvement  was 
published  in  the  Federal  Register  on 
October  4. 1993  (58  FR  51624).  DOE 
proposes  to  upgrade  the  sanitary  sewer 
system  to  provide  adequate  service  In 
the  main  complex  area  and  outlying 
regions  of  the  reservation.  These 
u()grades  are  needed  because  of  the 
deterioration  in  portions  of  the  system, 
which  are  approaching  50-years  of  age; 
restrictive  bends  in  sections  of  the 
piping;  excessive  surface  and  subsurface 
infiltration  during  heavy  rains; 
infiltration  of  ground  water;  high  cost 
and  potential  environmental  damage  of 
collecting,  pumping,  and  hauling 
sanitary  v.a;.te  ^m  holding  tanks  in  the 
outlying  areas;  and  lack  of  reserve 
capacity  during  peak  periods  of  use.  Of 
the  proposed  upgrades,  only  certain 
sections  of  two  subprojects  would  be 
located  in  a  100-year  floodplain.  These 
subprojects  would  be  the  East  Area 
Sewer  Main  and  the  Sewer  Main  to 
Outlying  Areas. 

The  East  Area  Sewer  Main  subproject 
would  include  the  installation  of 
approximately"2,900  linear  feet  of  new 
sewer  line  that  would  lie  within  the 
100-year  floodplain  of  White  Oak  Creek. 
This  line  would  be  installed  in  a  trench 
about  2  feet  deep.  After  installation,  the 
trench  would  be  backfilled  and 
compacted.  Finally,  the  area  would  be 
graded  to  original  contour  and  seeded. 

Currently,  facilities  in  the  outlying 
areas  of  the  plant  use  either  collection 
tanks  or  septic  systems.  The  waste  in 
the  tanks  ;«  routinely  pumped  into 
trucks  and  taken  to  the  main  treatment 
plant.  The  cost  of  collection  and 
maintenance  of  the  sanitary  facilities  in 
the  outlying  areas  continues  to  increase. 
Additionally,  this  existing  system  can 
negatively  affect  the  environment.  The 
objective  of  the  Sewer  Main  to  Outlying 
Areas  subproject  is  to  directly  connect, 
via  a  pipeline,  these  facilities  to  the 
main  sewage  treatment  plant. 
Approximately  8,300  linear  feet  of  new 
pipeline  would  be  installed.  The  new 
pipeline  would  be  located  in  the  100- 
year  floodplain  of  White  Oak  Creek  only 
where  the  pipehne  crosses  White  Oak 
Creek  and  an  unnamed  tributary  feeding 
the  creek  fit)m  the  west.  At  these 
crossings,  the  pipeline  would  be  placed 
on  the  existing  causeways  and  adjacent 
to  the  roadway.  After  installation,  the 


area  wouk  be  returned  to  the  original 
condition. 

Since  th » main  fodhties  of  ORNL 
were  built  along  White  Oak  Creek,  some 
upgrade  pi  ojects  naturally  fall  nvithin 
the  fioodp  ain.  This  is  the  case  with  the 
new  seweii  line  in  the  East  Area.  The 
only  practical  route  lies  between  White 
Oak  Creek  and  Southside  Avenue,  an 
area  withii  the  floodplain.  The  creek 
also  separates  the  main  complex  fitrni 
the  ouUying  areas.  Thus,  the  sewer  line 
to  the  outlying  areas  must  cross  over  the 
existing  causeways  to  avoid  the 
installatioi  i  of  new.  separate  crossings. 

Several  i  ihemativas  were  evahiated.  A 
no  action  i  Hemative  was  evaltiated  for 
both  subpi  ojects.  Two  alternative  routes 
for  the  nev  r  sewer  main  in  the  East  Area 
were  exam  ined.  An  alternative  route  for 
the  sewer  nain  to  the  outlying  areas  was 
not  evaluated  since  the  only  practical 
route  follows  the  existing  creek 
crossings. , 

The  profosed  upgrades  occurring  in 
the  floodplain  would  not  have  any  long- 
term  effect }  upon  the  floodplain  or 
surroundii  ig  environment.  Only  during 
constructiin  could  the  project 
potentially  affect  the  floodplain  or  the 
aquatic  life  in  White  Oak  Creek  and  the 
impacts,  i^any.  would  be  negligible. 
During  construction,  sediment  could  be 
introduceq  into  the  creek  and  unnamed 
tributary.  OOE  will  prepare  a  sediment 
control  pl^  identifying  the  best 
management  practices  to  be  employed 
during  construction  to  minimize 
potential  liarm  to  or  within  the  affected 
floodplain,  Control  measures  would 
include  th^  use  of  sediment  and  erosion 
control  fences  to  minimize  siltation. 
Procedural  measures  would  include 
excavating!  trenches  of  the  minimimi 
size  and  performing  construction 
activities  during  di7  periods. 
Immediatay  upon  installation  of 
sections  oi  the  sewer  line,  the  trench 
would  be  backfilled  and  compacted. 
The  area  Would  then  be  graded  to  the 
original  co  ntour  and  seeded.  The 
upgrade  pi  oject  would  conform  to  all 
applicable  State  and  local  floodplain 
protection  standards. 

DOE  wii  endeavor  to  allow  15  days 
of  public  rpview  afln-  publication  of  the 
Statement  lof  Findings  prior  to 
implementing  the  proposed  action. 

Issued  at 
1993. 

MarkW.Fifei 

Director.  Oj  i 
Projects, 


iVashington,  DC.  on  December  21. 


Of  ice  < 


'ice  of  Waste  Management 
of  Waste  Management. 
Environmeita]  Restoration  and  Waste 
Managemei  t. 
IFR  Doc.  94  -97 
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recteral  CMrgy  Regutatovy 
Commission 

[Prelect  Noc.  231S,  2331, 2332) 

South  Carolina  Electric  ft  Gas  Co.  and 
Duite  Power  Co.;  Notice  of  Intent  to 
Prepare  an  Environmental  Assessmant 
and  Conduct  PubUe  Scoping  Meetirtgs 
and  Site  Visit 

December  28, 1993. 

The  Federal  Energy  Regulatory 
Commission  (KtKC)  has  received 
applications  for  relicensing  of  the 
existing  Gaston  Shoals  Project.  Project 
No.  2332.  Ninety-nine  Islands  Inject. 
Project  No.  2331,  and  Neal  Shoals 
Project,  Project  No.  2315.  All  the 
projects  are  located  on  the  Broad  River. 
Gaston  Shoals  and  Ninety-nine  Islands 
are  located  near  Gaflhey,  South 
Carolina.  Neal  Shoals  is  located  near 
Carlisle,  South  Carolina. 

The  FERC  staff  intends  to  prepare  a 
Multiple  Environmental  Assessment 
(MEA)  on  the  hydroelectric  projects  in 
accordance  with  the  National 
Environmental  Policy  Act. 

The  MEA  will  consider  both  site- 
specific  and  cumulative  environmental 
impacts  of  the  projects  and  reasonable 
alternatives,  and  will  include  an 
economic  and  engineering  analysis. 

A  draft  MEA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
MEA  will  be  analyzed  by  the  staff  and 
considered  in  the  final  MEA.  The  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
hcensing  decision. 

Scoping  Meetings 

Two  scoping  meetings  will  be 
conducted: 
February  2, 1994. 10  a.m.,  U.S.  Forest 

Service,  3557  Whitmire  iiighway 

Union.  South  Carolina 
February  2. 1994.  7  p.m..  the  theater  at 

Chester  Park  Elementary,  School 

Complex  Highway  Number  9.  Chester. 

South  Carolina. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
MEA.  The  morning  meeting  is  oriented 
toward  the  resource  agencies  and  the 
evening  meeting  toward  the  public. 

To  help  focus  discussions  at  the 
meetings,  a  sco{ung  document  outlining 
subject  areas  to  be  addressed  in  the 
MEA  will  be  mailed  to  agencies, 
organizations,  and  interested 
individuals  on  the  FERC  maihng  list. 
Copies  of  the  scoping  document  will 
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also  be  available  at  the  scoping 
meetings. 

Objectives 

At  the  scoping  meeting,  the  FERC  staff 
will:  (1)  identify  preliminary 
environmental  issues  related  to  the 
proposed  projects;  (2)  identify 
preliminary  resource  issues  that  are  not 
imp>ortant  and  do  not  require  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  MEA; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  MEA, 
including  points  of  view  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views. 

Procedures 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  MEA. 

Persons  choosing  not  to  speak  at  the 
meetings  but  who  have  views  on  issues 
or  information  relevant  to  the  issues 
may  submit  written  statements  for 
inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  co.-nments 
may  be  filed  with  the  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capita]  Street.  NE..  Washington. 
DC  20426,  until  March  4, 1994. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Gaston  Shoals  Project. 
FERC  No.  2332.  Ninety-nine  Islands 
Project.  FERC  No.  2331,  and  Neal 
Shoals  Project,  FERC  No.  2315. 

Intervenors — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties)— are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Site  Visit 

A  site  visit  to  the  Gaston  Shoals, 
Ninety-nine  Islands  and  Neal  Shoals 
Projects  is  planned  for  February  1, 1994. 
Those  who  wish  to  attend  should  plan 
to  meet  at  the  Gaston  Shoals 
Powerhouse  at  9:30  A.M.  Any  questions 
regarding  the  site  visit  or  this  notice 


should  be  directed  to  Tim  Looney  at  the 

Federal  Energy  Regulatory  Commission. 

Office  of  Hydropower  Licensing,  825 

North  Capitol  Street,  NE.,  Washington. 

DC  20426,  (202)  219-2852. 

Lois  0.  Cashell, 

Secretary. 

IFR  Doc.  94-33  Filed  1-3-94;  8:45  am) 
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Office  Of  Fossil  Energy 
[FE  Docket  No.  93-1 41  -NG] 

St  Clair  Pipelines  Ltd.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  From  and  To 
Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  St. 
Clair  Pipelines  Ltd.  authorization  to 
import  and  export  up  to  a  combined 
total  of  200  Bcf  of  natural  gas  from  and 
to  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  import  or 
export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  December  22. 
1993. 

Gifford  P.  Tomasze«vski. 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-94  Filed  1-3-94;  8:45  ami 
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FE  Docket  No.  93-140-NG] 

Suncor  Inc.;  Order  Granting  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Suncor  Inc.  authorization  to  import  up 
to  127.66  billion  cubic  feet  of  natural 
gas  from  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  delivery 
after  December  31.  1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 


Forrestal  Building.  1000  Indef>endence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  December  23, 
1993. 

Anthony ).  Como, 

Director.  Office  of  Coal  &■  Electricitv.  Office 
of  Fuels  Pmgrams.  Office  of  Fossil  Energy. 
IFR  Doc.  94-95  Filed  1-3-94;  8:45  ami 
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Office  of  Fossil  Energy 
[FE  Docket  No.  93-126-NG] 

Tennessee  Gas  Pipeline  Co.;  Order 
Granting  Blanket  Authorization  To 
Import  "Special  Purchase  Natural  Gas" 
From  Canada 

AGENCY:  Office  of  Fossil  Energy.  EXDE. 
ACTION:  Notice  of  order. 

SUMMARY:The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tennessee  Gas  Pipeline  Company 
authorization  to  import  up  to  75.000 
Mcf  per  day  of  "special  purchase 
natural  gas"  from  its  Canadian  supplier, 
Progas  Limited,  over  a  two-year  period 
beginning  on  the  date  of  the  first  import 
after  March  11,  1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  on  D«  omber 
23: 1993. 

Anthony  ).  Como, 

Director.  Office  of  Coal  f'  Elfctricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  94-96  Fil»«d  1-3-94;  345  am| 
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Western  Area  Power  Administration 

Floodplain  Statement  of  Findings  for 
the  Fort  Morgan  North  Tapiine  Project, 
Morgan  County,  CO 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Floodplain  .statement  of 
findings. 

SUMMARY:  This  is  a  floodplain  statement 
of  findings  for  the  Fort  Morgan  North 
Tapiine  Project  prepared  in  accordance 
with  ir  CFR  part  1022.  Western  Area 
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Power  Administration  (Western) 
proposes  to  construct  3  miles  of  new 
115-kilovolt  (kV)  tapline  in  Morgan 
County,  Colorado.  The  tapline  would 
connect  Western's  existing  Beaver 
Creek- Weld  115-kV  transmission  line 
with  Morgan  County  Rural  Electric 
Association's  fMCREA)  new  Fort 
Morgan  North  Substation.  The  Fort 
Morgan  North  Tapline  would  cross  the 
floodplain  of  the  South  Platte  River  in 
Morgan  County,  Colorado.  Western 
prepared  a  floodplain  and  wetlands 
assessment  describing  the  effects, 
alternatives,  and  measures  designed  to 
avoid  or  minimize  potentiaj  harm  to  or 
within  the  affected  floodplain.  This 
oction  is  categorically  excluded  under 
'he  IXDE's  "'itional  Environmental 
"•oiicy  Act  (NEPA)  Implementing 
I  Tocedures  (10  CFR  part  1021).  Western 
.  ill  endeavor  to  allow  15  days  of  public 
1   view  after  publication  of  the  statement 
I  r  Hndings  before  implementing  the 
j  roposed  action. 

POR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  A.  Fausett.  Area  Manager, 
Western  Area  Power  Administration. 
Loveland  Area  Office,  P.O.  Box  3900, 
Loveland,  CO  80539-3003.  (303)  490- 
7200  FAX  (303)  490-7213. 

For  further  information  on  general 
DOE  floodplain/wetlands 
environmental  review  requirements 
contact:  Carol  M.  Borgstroro.  Director, 
Office  of  NEPA  Oversight,  EH-25.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  58&-4600 
or  (800) 472-2756. 

SUPPLadCNURY  MFORMATKM:  This  is  a 
floodplain  siatement  of  findings  for  the 
Fort  Morgan  North  115-kV  Tapline 
Project  prepared  in  accordance  with  10 
CFR  part  1022.  A  notice  of  floodplain 
and  wetlands  involvement  was 
published  in  the  Federal  Register  (FR) 
on  October  4, 1993  (58  FR  51623). 
Western  is  proposing  to  construct  3 
miles  of  115-kV  tapline  between 
Western's  existing  Beaver  Creek- Weld 
115-kV  transmission  line  and  MCREA's 
proposed  new  Fort  Morgan  North 
Substation.  The  tapline  would  be  single 
circuit  and  would  be  constructed  on 
single  wood-pole  structures. 
Approximately  13  wood-pole  structures 
and  two  span  structures  (steel  H-frame 
design)  would  be  located  within  the 
floodplain  of  the  South  Platte  River. 
Existing  access  is  available  along  most 
of  the  proposed  tapline  right-of-way. 
New  acces«  trails  may  be  required  to 
access  span  structures  located  on  either 
side  of  the  river  crossing.  No 
construction  would  occur  within  the 
river.  The  tapline  would  span  the  active 
channel  of  the  South  Platte  River. 


Approx  mately  600  square  feet  of 
riparian  woodland  would  be  removed 
on  eithe  r  side  of  the  river  for  the 
constru<  tion  of  the  two  span  structures. 
This  wo  J  Id  be  a  direct  long-term 
impact,  \bout  0.8  acre  would  be 
maintaii  led  as  riparian  shrubland  as  a 
result  of  project  maintenance  and  would 
also  be  i  direct  long-term  impact. 
Approxi  mately  2  acres  would  be 
tempora  -ily  affected  during  construction 
for  equi  iment  and  construction  material 
staging  1  nd  would  be  a  minor  short-term 
impact,  slo  watercourses  or  drainage 
patterns  would  be  altered  by  the  project. 
Flood  St  )rage  volume  would  not  be 
affected,  The  action  would  conform 
with  api  licable  State  or  local  floodplain 
protecti)  n  standards.  This  action  is 
categoric  ally  excluded  under  the  DOE's 
NEPA  Inplementing  Procedures  (10 
CPRpar  1021). 

Weste  Ti  will  endeavor  to  allow  15 
days  of  |  ublic  review  after  publication 
of  the  st(  tement  of  findings  prior  to 
impiemc  nting  the  proposed  action. 

Issued  ft  Golden.  Colorado,  December  20, 
1993. 

William  A.  aagett. 

Admin ist  ator. 
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ENVIROftMENTAL  PROTECTION 
AGENC 

FRi-482|l-8] 

Science  Advisory  Board;  Executive 
CommittBe  Open  Meeting,  January  27- 
28. 1994 

Pursue  nt  to  the  Federal  Advisory 
Committ  (e  Act,  Public  Law  92-463, 
notice  is  lereby  given  that  the  Science 
Advisor}  Boards  (SAB)  Exacutive 
Committ  ie  will  conduct  a  meeting  on 
Thursda;  and  Friday,  January  27-28, 
1994.  Th }  meeting  will  be  held  in  the 
Adminis  rator's  Conference  Room  1103 
West  Toi  fBT  at  the  U.S.  Environmental 
Protectio  i  Agency,  401  M  Street  SW.. 
Washing!  on.  EX:  20460.  It  will  begin  at 
8:30  a.m.  and  adjourn  not  later  than  5 
p.m.  on  ( ach  day. 

At  this  meeting  the  Executive 
Committee  plans  to  review  refwrts  from 
its  Committees,  including  the  following: 
Ecologicil  Processes  and  Effects 
Committee  [Review  of  Global  Climate 
Effects  Research;  Review  of  Testing 
Manual  f^r  Sediment  in  Inland  Waters; 
Review  ojf  MASTER  program);  Indoor 
Air  Qua!  ty  Committee  (Review  of 
Indoor  A  r  Quality  Research  Program; 
Review  o  '  Indirect  Exposure 
Methodo  ogyl;  and  Radiation  Advisory 


Committee  (Radon  Measurement 
Protocol}. 

The  Executive  Committee  (EC)  will  be 
briefed  on  the  status  of  the  Board's 
Environmental  Futures  Project  and  the 
Agency's  study  of  EPA  laboratories.  The 
EC  will  also  consider  the  feasibility  and 
advisability  of  conducting  a  "self-study"^* 
of  the  Board  during  calendar  year  1994. 

Representatives  from  the  Committee 
for  the  National  Institute  of  the 
Environment  will  discuss  their  proposal 
with  the  EC. 

Additional  topics  on  the  agenda 
include  public  discussions  with  leaders 
in  the  Administration  and  Congress  on 
environmental  issues  and  the  Board's 
appropriate  role  in  advising  the  Agency 
and  the  Congress  about  these  matters. 

The  meeting  is  open  to  the  public. 
Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  who  wishes  to  submit 
comments  should  contact  Dr.  Donald  G. 
Barnes.  Designated  Federal  Official  for 
the  Executive  Committee  (A-101),  U.S. 
Environmental  Protection  Agency, 
Washington  DC  20460  at  202-260-4126; 
FAX  202-260-9232;  and  INTERNET 
BARNES.Don€)EPAMAIL.EPA.GOV€ffN. 
Limited  unreserved  seoting  will  be 
available  at  the  meeting. 

Dated;  December  15.  1993. 
Donald  G.  Barnes, 

Staff  Director.  JHpnce  Advisory  Board. 
|FK  Doc.  94-59^1ed  1-3-94;  8:45  ami 
BILUNC  COOCMOO-W-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

DEPARTMENT  OF  AGRICULTURE 

Establishment  of  and  Invitation  for 
Nominations  for  the  Dietary  GuideUnes 
Advisory  Committee 

AGENCICS:  Office  of  the  Assistant 

Secretary  for  Heahh,  Department  of 

Health  and  Human  Services,  and  Food 

and  Consumer  Services,  Department  of 

Agriculture. 

ACTION:  Dietary  Guidelines  Advisory 

Committee:  Invitation  for  Nominations. 

SUMMARY:  Pursuant  to  the  National 
Nutrition  Monitoring  and  Related 
Re.search  Act  of  1990  (Pub.  L.  101-445), 
the  Department  of  Health  and  Human 
Services  (HHS)  and  the  Department  of 
Agriculture  (USDA),  announce  the 
establishment  by  the  Secretaries  of  HHS 
and  USDA  of  the  Dietary  Guidelines 
Advisory  Committee  and  invite 
nominations  for  the  Committee. 

The  Committee  shall  review  the  1990 
edition  of  Nutrition  and  Your  Health: 
Dietary  Guidelines  for  Americans  and 
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determine  if,  on  the  basis  of  current 
scientific  and  medical  knowledge, 
revision  is  warranted  at  this  time.  If  so, 
the  Committee  vrill  proceed  to  develop 
recommendations  for  revisions  in  a 
report  to  the  Secretaries  of  HHS  and 
USDA.  The  Committee  shall  be 
terminated  upon  delivery  of  its  final 
report  or  at  the  end  of  two  years, 
whichever  is  first. 

The  Departments  invite  nominations 
for  committee  membership  of 
individuals  qualified  to  carry  out  the 
above-mentioned  tasks.  Nominations 
should  describe  and  document  the 
nominee's  qualifications  in  the  relevant 
subject  areas. 

FOR  FtJRTHER  INFORMATKM  CONTACT: 
Elena  T.  Carbone.  M.S.,  R.D.,  Co- 
executive  Secretary  from  HHS  to  the 
Dietary  Guidelines  Advisory  Committee, 
Office  of  Disease  Prevention  and  Health 
Promotion,  Public  Health  Service.  U.S. 
Department  of  Health  and  Human 
Services,  room  2132  Switzer  Building. 
330  C  Street.  SW.,  Washington,  DC 
20201.  (202)  205-9007;  or  Debra  Reed, 
M.S.,  L.N..  Co-executive  Secretary  from 
USDA  to  the  Dietary  Guidelines 
Advisory  Committee,  Human  Nutrition 
Information  Service,  U.S.  Department  of 
Agriculture,  room  366.  6505  Belcrest 
Road.  Hyattsville,  Maryland  20782, 
(301)436-8457. 

ADDRESSES:  Nominations  may  be 
submitted  either  to  Elena  T.  Carbone  or 
Debra  Reed  at  the  addresses  above  for 
up  to  15  days  after  publication  of  this 
notice. 

Philip  R.  Lee, 

Assistant  Secretary  for  Health.  U.S. 
Department  of  Health  and  Human  Services. 
Ellen  Hats, 

Assistant  Secretary  for  Food  and  Consumer 
Services,  U.S.  Department  of  Agriculture. 
(FR  Doc.  94-42  Filed  1-3-94;  8:45  am) 

BtLUNG  COOE  4160-17-M 


Food  and  Drug  Administration 
[Dockat  No.  93E-0353] 

Determination  of  Regulatory  Reviaw 
Period  for  Purposes  of  Patent 
Extension;  Betaseron® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Betaseron®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 


Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  biologic 
product. 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkih.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  biologic  product  Betaseron® 
(Interferon  6eta-lb).  Betaseron®  is 
indicated  for  use  in  ambulatory  patients 
with  relapsing-remitting  multiple 
sclerosis  to  reduce  the  frequency  of 
clinical  exacerbations.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Betaseron®  (U.S.  Patent 
No.  4,588.585)  from  the  Cetus  Oncology 
Corp.,  and  the  Patent  and  Trademark 


Office  requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
October  26.  1993.  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  biologic  product  had  undergone 
a  regulatory  review  period  and  that  the 
approval  of  Betaseron®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period 

FDA  has  determined  that  tne 
applicable  regulatory  review  period  for 
Betaseron®  is  3.720  days.  Of  this  time. 
3,319  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  401  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(il  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective-  May 
19.  1983.  The  applicant  claims  April  4. 
1986.  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 
However.  FDA  records  indicate  that  the 
IND  effective  date  was  May  19.  1983, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  351 
of  the  Public  Health  Service  Act:  June 
18,  1992.  The  applicant  claims  June  16. 
1992.  as  the  date  the  product  license 
application  (PLA)  for  Betaseron "S  (PLA 
92-0495)  was  initially  submitted. 
However,  FDA  records  indicate,  that 
PLA  92-0495  was  initially  submitted  on 
June  18,  1992. 

3.  The  date  the  application  was 
approved:  July  23,  1993.  FDA  has 
verified  the  applicant's  claim  that  PLA 
92-0495  was  approved  on  July  23,  1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.500  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  March  7.  1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination  Furthermore, 
any  interested  person  may  petition  FDA 
on  or  before  July  5.  1994.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
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FDA  investigation.  (See  H.  Rept.  857. 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  E>od(ets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  17. 1993. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  94-36  Filed  1-3-94;  8:45  am] 

BIUMQ  CODE  41(0-01-f 

[Dock«tNo.93rM>416] 

AVRE  Inc.;  Revocation  of  U.S.  License 
No.  1074-003 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  1074-003)  and  the 
product  license  issued  to  AVRE  Inc., 
(AVRE)  for  the  manufacture  of  Source 
Plasma.  AVRE  has  several  locations. 
Only  the  Tacoma  location  is  affected  by 
this  revocation.  In  a  letter  to  FDA  dated 
June  30, 1993,  AVRE  requested  that  its 
establishment  and  product  licenses  at 
the  Tacoma  location  be  revoked  and 
thereby  waived  its  opportunity  for  a 
hearing. 

DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
1074-003)  and  the  product  Ucense 
became  effective  November  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 

M.  Olson,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-3074. 
SUPPLEMENTARY  INFORMATION:  FDA 

announces  the  revocation  of  the 
establishment  license  (U.S.  License  No. 
1074-003)  and  the  product  hcense 
issued  to  AVRE  Inc.,  10506  Bridgeport 
Way  SW.,  Tacoma,  WA  98499,  for  the 
manufacture  of  Source  Plasma.  Other 
locations  under  the  AVRE  license  are 
not  affected  by  this  revocation.  The 
licenses  were  revoked  for  the  Tacoma 
location  of  AVRE  only. 

FDA  inspected  the  Tacoma  location  of 
AVRE  on  April  7  through  21, 1993. 


During  ihat  inspection,  FDA  observed 
numerc  us  deviations  from  the  standards 
establis  led  in  the  license  as  well  as  the 
applica  )le  Federal  regulations.  The 
inspect  on  documented  serious 
deviati(  ns  from  the  applicable  Federal 
regulatians  and  standards  established  in 
the  lice  ise.  These  deviations  included, 
but  wei  I  not  limited  to,  the  following: 

1.  Faj  ure  to  follow  adequate  written 
standar  1  operating  procedures  (SOP's) 
for  dete  -mining  donor  suitability  (21 
CFR  60il00(b)),  in  that  four  donors 
were  al  owed  to  donate  Source  Plasma 
more  th  m  twice  during  a  7-day  period; 
five  doi  ors  were  allowed  to  donate 
Source  'lasma  who  had  experienced  a 
weight  OSS  of  greater  than  10  pounds 
within  1 1  2-month  period  without  first 
being  n  ferred  to  a  physician  or 
physicii  in  substitute;  and  educational 
informs  tion  provided  to  donors  did  not 
reference  a  temperature  greater  than 
100.5  °P  for  more  than  10  days  as  a 
symptoi  n  of  acquired  immime 
deficien  cy  syndrome  (AIDS). 

2.  Fai  ure  to  follow  adequate  written 
SOP's  f<  T  the  collection,  processing, 
storage,  and  distribution  of  blood  and 
blood  c(  imponents  for  further 
manufai  turing  (21  CFR  606.100(b)),  in 
that  AV  IE  collected  an  amount  of 
plasma  from  at  least  three  donors  that 
exceedad  the  maximum  volume  allowed 
by  AVR  i's  plasma  volume  nomogram, 
AVRE's  donor  record  files  for  at  least  20 
donors,  B  with  multiple  donations,  did 
not  con  ain  photographs;  and  AVRE  did 
not  hav(  i  its  physician  or  physician 
substitu  te  evaluate  one  donor  who 
exhibite  d  a  temperature  below  97.0  °F. 

3.  Fai  ure  to  maintain  complete, 
accurat« ,  and  concurrent  records  that 
clearly  1  raced  the  steps  of  each 
signifia  nt  procedure  in  the  collection, 
process  ng,  and  storage  of  the  blood 
product  i  so  as  to  provide  a  complete 
history  if  work  performed  (21  CFR 
606.160  ,  in  that  AVRE  was  unable  to 
trace  tw  3  imit  numbers  to  the  donors, 
AVRE  n  isspelled  the  last  name  of  at 
least  on  i  donor  in  the  deferral  file,  and 
AVRE  h  id  no  unit  number  in  its  donor 
record  f  le  for  at  least  one  donation. 

4.  Fai  ure  to  observe,  standardize,  and 
calibrati  equipment  (21  CFR  606.60(a)), 
in  that  c  uring  October  1992,  AVRE 
failed  to  clean  the  air  filters  on  four 
Autopharesis-C  machines. 

FDA  determined  that  the  natiire  of  the 
deficiencies  foimd  at  AVRE  showed  a 
pattern  of  careless  disregard  for  the 
standards  established  in  the  license  and 
the  Federal  regulations  that  are  designed 
to  ensui  9  the  continued  safety,  piuity, 
and  pot(  incy  of  the  manufactured 
product  and  that  willfulness  existed. 
The  rec(  nt  inspection  showed  that 
correct!  e  actions  promised  in  response 


to  a  March  through  April  1992 
inspection,  which  resulted  in 
suspension  of  AVRE's  license,  were  not 
implemented  or  were  not  efliective  in 
achieving  long-term  compliance.  In  a 
letter  to  AVRE  dated  May  27,  1993,  FDA 
delineated  the  observations  listed  above, 
provided  notice  that  FDA  intended  to 
mstitute  proceedings  to  revoke  U.S. 
License  1074-003  issued  to  AVRE 
pursuant  to  21  CFR  601.5(b).  In 
accordance  with  21  CFR  601.5(b),  the 
letter  advised  AVRE  that  no  additional 
time  would  be  provided  to  achieve 
compliance  with  the  regulations  before 
FDA  would  institute  proceedings  to  . 
revoke  the  licenses  of  AVRE.  The  letter 
further  announced  its  intent  to  offer  an 
opportunity  for  a  hearing.  In  a  letter  to 
FDA  dated  June  30, 1993.  AVRE 
voluntarily  requested  that  its  licenses 
for  the  Tacoma  location  be  revoked  and 
thereby  waived  its  opportunity  for  a 
hearing.  In  a  letter  dated  November  8, 
1993,  FDA  acknowledged  voluntary 
revocation  of  the  establishment  license 
(U.S.  License  No.  1074-003)  and  the 
aforementioned  product  license  of 
AVRE  at  the  Tacoma  location  only. 

FDA  has  placed  copies  of  letters 
relevant  to  the  license  revocations  on 
file  under  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawm  Dr.,  Rockville,  MD  20857. 
These  documents  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Accordingly,  under  21  CFR  601.5  and 
section  351  of  the  Public^Health  Service 
Act  (42  U.S.C.  262),  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68),  the  establishment  license 
(U.S.  License  No.  1074-003)  and  the 
product  license  issued  to  the  Tacoma 
location  of  AVRE  Inc.,  for  the 
manufacture  of  Source  Plasma  were 
revoked,  effective  November  8, 1993. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Biologies  Evaluation  and  Research 
(21  CFR  5.67). 

Dated:  December  16. 1993. 

Kathryn  C  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

(FR  Doc  94-37  Filed  1-3-94;  8:45  am) 
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(Docket  No.  93F-01 12] 

Milliken  Chemical;  Rling  of  Food 
Additive  Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Milliken  Chemical  to  indicate 
that  the  petitioned  additive, 
dimethyldibenzylidene  sorbitol,  is  also 
intended  for  use  m  high-propylene 
olefin  copolymers  for  use  in  contact 
with  food.  "The  previous  filing  notice 
stated  that  the  additive  was  intended  for 
use  only  in  polypropylene  articles 
intended  for  use  in  contact  with  food. 
DATES:  Written  comments  by  February 
3,  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drrig 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FtlRTHER  INFORMATION  COHTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  22, 1993  (58  FR  21583),  FDA 
announced  that  a  petition  (FAP  2B4341) 
had  been  filed  on  behalf  of  Milliken 
Chemical,  c/o  1001  G  St.  NW.,  suite  500 
West,  Washington.  DC  20001.  proposing 
that  the  food  additive  regulations  in 
§  178.3295  Clarifying  agents  for 
polymers  (21  CFR  178.3295)  be 
amended  to  provide  for  the  safe  use  of 
dimethyldibenzylidene  sorbitol  as  a 
clarifying  agent  for  polypropylene 
articles  intended  for  use  in  contact  with 
food. 

Upon  further  review  of  the  petition, 
the  agency  notes  that  the  petitioner  had 
requested  use  of  the  additive  as  a 
clarifying  agent  in  high-propylene  olefin 
copolymers  in  addition  to  its  use  in 
polypropylene  films.  Therefore.  FDA  is 
amending  the  filing  notice  of  April  22, 
1993,  to  state  that  the  petitioner 
requested  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  dimethyldibenzylidene 
sorbitol  as  a  clarifying  agent  in 
polypropylene  and  h^h-propylene 
olefin  copolymers  for  use.  in  contact 
with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
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agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  the  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  FDA  will 
also  place  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  m  the 
Federal  Register.  Interested  persons 
may.  on  or  before  February  3, 1994, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  notice.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  If, 
based  on  its  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  reauired  and  this  petition  results 
in  a  regulation,  the  notice  of  availability 
of  the  agency's  finding  of  no  significant 
impact  and  evidence  supporting  that 
finding  will  be  published  with  the  final 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.40(c). 

Dated:  December  21, 1993. 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  94-40  Filed  1-3-94;  8:45  ami 
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[Docket  No.  93N-0405] 

Mew  Monographs  and  Revisions  of 
Certain  Food  Chemicais  Codex 
Monographs;  Opportunity  for  Public 
Comment 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on 
pending  changes  to  certain  Food 
Chemicals  Codex  monographs  from  the 
third  edition  and  its  supplements  and  is 
also  soliciting  public  review  of 
specifications  for  proposed  new 
monographs.  For  certain  substances 
used  as  food  ingredients,  specifications 
consisting  of  new  monographs  and 
additions,  revisions,  and  corrections  to 
current  monographs  are  being  prepared 
by  the  National  Academy  of  Sciences/ 
Institute  of  Medicine  (NAS/IOM) 
Committee  on  Food  Chemicals  Codex. 
This  material  will  be  presented  in  the 
next  publication  of  the  Food  Chemicals 


Codex  (fourth  edition).  Upon 
completion  of  the  review  of  the 
comments  by  the  Committee  on  Food 
Chemicals  Codex,  an  announcement 
will  be  made  in  the  Federal  Register 
that  copies  of  the  new  and  revised 
monographs,  as  they  will  appear  in  the 
fourth  edition  of  the  Food  Chemicals 
Codex,  are  available  on  request  to  NAS/ 
lOM.  FDA  also  is  giving  notice  that  the 
fourth  supplement  to  the  third  edition 
has  been  published  and  is  available 
from  the  National  Academy  Press. 
DATES:  Submit  written  comments  by 
March  7. 1994  The  NAS/IOM 
Committee  on  Food  Chemicals  Codex 
advises  that  comments  not  received  by 
this  date  cannot  be  considered  for  the 
next  publication  but  will  be  considered 
for  later  supplements. 
ADDRESSES:  Submit  written  comments 
to  the  NAS/IOM  Committee  on  Food 
Chemicals  Codex,  National  Academy  of 
Sciences.  2101  Constitution  Ave  N\V.. 
Washington.  DC  20418. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fatima  N.  Johnson,  Committee  on  Food 

Chemicals  Codex,  Food  and 

Nutrition  Board,  National  Academy 

of  Sciences,  2101  Constitution  Ave. 

NW.,  Washington.  DC  20418,  202- 

334-2580; 
or 
Paul  M.  Kuznesof.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFS- 

247),  Food  and  Drug 

Administration.  200  C  St.  SW.. 

Washington.  DC  20204,  202-254- 

9537. 
SUPPLEMENTARY  INFORMATION:  FDA 
provides  research  contracts  to  the  NAS/ 
lOM  to  support  the  preparation  of  the 
Food  Chemicals  Codex,  a  compendium 
of  specifications  for  substances  used  as 
food  ingredients.  Before  the  inclusion  of 
any  specifications  in  a  Food  Chemicals 
Codex  publication,  public 
announcement  will  be  made  in  the 
Federal  Register.  All  interested  parties 
are  invited  to  comment  and  to  make 
suggestions  for  consideration. 
Suggestions  should  be  accompanied  by 
supporting  data  or  documentation  to 
facilitate  and  expedite  review  by  the 
Committee  on  Food  Chemicals  Codex. 

In  the  Federal  Registers  of  January  II. 
1991  (56  FR  1198),  and  April  9,  1991  (56 
FR  14382),  FDA  announced  that  the 
NAS/IOM  Committee  on  Food 
Chemicals  Codex  was  considering  new 
monographs  and  monograph  revisions 
for  inclusion  in  the  third  supplement  to 
the  Food  Chemicals  Codex,  third 
edition,  which  has  since  Seen 
published.  In  the  Federal  Register  of 
November  22.  1991  (56  FR  58910).  FDA 
announced  that  the  NAS/IOM 
Committee  on  Food  Chemicals  Codex 
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was  considering  new  monographs  and 
monograph  revisions  for  inclusion  in 
the  fourth  supplement  to  the  Food 
Chemicals  Codex,  third  edition,  which 
also  has  been  published.  Both 
supplements  are  available  from  the 
National  Academy  Press  at  the  address 
given  above  for  NAS. 

FDA  now  gives  notice  that  the  NAS/ 
lOM  Committee  on  Food  Chemicals 
Codex  is  soliciting  comments  and 
information  on  proposed  new 
monographs  and  proposed  changes  to 
certain  current  monographs.  These  new 
monographs  and  changes  will  be 
published  in  the  fourth  edition  of  the 
Food  Chemicals  Codex.  Copies  of  the 
proposed  new  monographs  and 
revisions  to  current  monographs  may  be 
obtained  from  NAS  at  the  address  listed 
above. 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  new  monographs 
and  monograph  revisions  until  the 
public  has  had  ample  opportunity  to 
comment  on  the  changes  and  the  new 
monographs.  Such  opportunity  for 
public  comment  will  be  announced  in  a 
subsequent  notice  published  in  the 
Federal  Register. 

The  NAS/IOM  Committee  on  Food 
Chemicals  Codex  invites  comments  and 
suggestions  of  specifications  by  all 
interested  parties  on  the  proposed  new 
monographs  and  revisions  of  current 
monographs,  which  follow: 

I.  Proposed  New  Monographs 

Acesulfame  potassium 
Glyceryl  monooleate 

II.  Current  Monographs  to  which  the 
Committee  Proposes  to  Make  Revisions 

Calcium  carbonate  (lead  and  heavy 

metals) 

Caramel  (numerous  revisions) 

Calcium  disodium  EDTA  (arsenic, 

nitrilotriacetic  acid) 

Disodium  EDTA  (arsenic,  assay, 

identification,  calcium  and 

nitrilotriacetic  acid) 

Ethyl  cellulose,  hydroxypropyl 

cellulose,  hydroxypropyl  meUiyl 

cellulose, 

methylcellulose,  methyl  ethyl  cellulose, 

and  sodium  carboxymethyl  cellulose 

(add  synonym) 

Fumaric  acid  (assay,  identification, 

maleic  acid) 

Glutamine  (identification] 

Hexanes  (heavy  metals,  nonvolatile 

residue) 

Malic  Acid  (identification,  maleic  acid) 

Methylene  chloride  (foreign  odor) 

Sodium  stearyl  fumarate  (sodium  stearyl 

maleate  and  stearyl  alcohol) 

Two  copies  of  written  comments 
regarding  the  monographs  listed  in  this 
notice  are  to  be  submitted  to  NAS 


(address  above).  Each  submission 
should  1  iclude  the  statement  that  it  is 
in  respoi  ise  to  this  Federal  Register 
notice,  t  AS  will  forward  a  copy  of  each 
commen  :  to  the  Dockets  Management 
Branch  ^FA-305).  Food  and  Drug 
Administration,  rra.  1-23, 12420 
Parklawt  Dr.,  Rockville,  MD  20857,  to 
be  place  1  under  Docket  No.  93N-O405 
for  publ  c  review. 

Dated:  )ecember  21,1993. 
Fred  R.  S  lank, 

Director,  Zenterfor  Food  Safety  and  Applied 

Nutrition 

(FR  Doc.  fc4-38  Filed  1-3-94;  8:45  am] 

MUJNG  C(  9E  4160-01-F 


MEDWA  rCH' Conference  on  Drug  and 
Device-I  iduced  Disease:  Developing  a 
Blueprint  for  the  Future;  Notice  of 
Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS.     I 
ACTION:  Notice. 


SUMMARY  ■:  The  Food  and  Drug 
Adminii  tration  (FDA)  is  announcing  the 
Commis  iioner's  MED  WATCH 
Conferei  ice  on  Drug  and  Device-Induced 
Disease:  Developing  a  Blueprint  for  the 
Future. '  'he  conference  is  co-sponsored 
by  FDA  md  the  American  Medical 
Associal  ion  (AMA)  in  cooperation  with 
the  folio  iving  organizations:  American 
Associal  ion  of  Colleges  of  Nursing, 
Americe  a  Association  of  Colleges  of 
Pharma<  y,  American  Association  of 
Dental  f  :hools,  American  Dental 
Associal  ion,  Ainerican  Hospital 
Associal  ion,  American  Nursing 
Associal  on,  American  Society  of 
Clinical  Pharmacology  and 
Therapc  jtics,  American  Society  of 
Hospita  Pharmacists,  Association  of 
Americi  n  Medical  Colleges,  and  the 
Council  on  Education  in  Clinical 
Pharmai  ology  and  Therapeutics. 
DATES: '  he  conference  will  be  held  on 
January  21, 1994,  from  8:30  a.m.  to  5 
p.m.,  and  January  22, 1994,  from  8:30 
a.m.  to  |2:30p.m. 

ADDRESSES:  The  conference  will  be  held 
at  the  Stbuffer  Mayflower  Hotel,  1127 
Connecticut  Ave.  NW.,  Washington,  DC 
20036.  Registration  is  required. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Pa  Couig,  Office  of  Health  Affairs 
(HFY-4^,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5470. 
For  registration  call  the  American 
Medicali  Association  at  1-800-621- 
8335. 

SUPPLEMIenTARY  INFORMATION:  Drug  and 
device-i  iduced  diseases  are  serious 
health  p  roblems.  It  is  estimated  that  2  to 


10  percent  of  all  hospitalizations  are  a 
result  of  serious  adverse  events.  The 
purpose  of  this  conference  is  to  develop 
recommendations  on  ways  to  heighten 
health  professionals'  awareness  of  the 
extent  and  spectrum  of  drug  and  device- 
induced  disease  and  to  break  down 
barriers  to  the  discovery  and  reporting 
of  important  adverse  events  to  FDA  and 
manufacturers  by:  (1)  Strengthening 
undergraduate  curricula,  (2)  enhancing 
postgraduate  training,  and  (3)  building 
user-friendly  reporting  mechanisms  for 
health  professionals. 

David  A.  Kessler,  Commissioner  of 
Food  and  Drugs,  and  James  S.  Todd, 
Executive  Vice  President  of  the  AMA, 
will  be  the  keynote  speakers. 

The  conference  should  be  of  interest 
to  the  following  groups:  Practicing 
health  professionals,  health  professional 
organizations,  health  professions 
educators  (undergraduate  and  graduate), 
health  professionals  of  State  health 
departments,  regulatory  and  safety 
surveillance  professionals,  and  hospital 
personnel  (e.g,  risk  managers/quality 
assurance  personnel  and  members  of 
Pharmacy  and  Therapeutics 
Committees). 

This  is  a  participatory  conference. 
Recommendations  from  the  breakout 
sessions  will  be  presented  on  the  second 
day  of  the  conference  and  their 
implementation  discussed  at  the  final 
panel  discussion. 

Dated:  December  23, 1993. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  94-39  Filed  1-3-94;  8:45  am] 
BIUMG  CODE  4160-01-f 


Health  Care  Financing  Administration 

[BPD-780-PN] 

RIN0938-AQ43 

Medicare  Program;  Withdrawal  of 
Coverage  of  Diagnostic  Nocturnal 
Penile  Tumescence  Testing 
(impotence  Testing) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  notice. 

SUMMARY:  This  notice  announces  the 
Medicare  program's  proposal  to  revise 
its  national  policy  by  withdrawing 
coverage  for  diagnostic  nocturnal  penile 
tumescence  (NFT)  testing  in  the  sleep 
disorder  clinic.  For  all  other  settings,  we 
are  proposing  to  exclude  rather  than 
withdraw  coverage  because  the 
Medicare  program  does  not  have  a 
national  policy  that  provides  for 
coverage  of  NPT  testing  by 
plethysmography  and  other  monitoring 
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devices  in  settings  other  than  sleep 
disorder  clinics.  Public  Health  Service 
studies  show  that  NPT  testing  is  not  a 
reliable  index  for  evaluating  impotence. 
Therefore,  it  does  not  meet  HCFA's 
criteria  for  effectiveness. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  March  7, 1994. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BPD-780-PN, 
P.O.  Box  26688,  BaUimore,  MD  21207. 
If  you  prefer,  you  may  deliver  your 

written  comments  (1  original  and  3 

copies)  to  one  of  the  following 

addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 

Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-780-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Marie  Hummel,  (410)  966-4637. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Introduction 

Administration  of  the  Medicare 
program  is  governed  by  the  Medicare 
statute,  title  XVIII  of  the  Social  Security 
Act  (the  Act).  The  Congress  intended,  at 
the  time  Medicare  was  enacted  in  1965, 
that  Medicare  provide  health  insurance 
to  protect  the  elderly  (and  later,  the 
disabled)  from  the  substantial  costs  of 
health  care  services.  The  Medicare  law 
provides  coverage  for  broad  categories 
of  benefits,  including  inpatient  and 
outpatient  hospital  care,  skilled  nursing 
facility  (SNF)  care,  home  health  care, 
and  physicians'  services. 

The  Medicare  program  consists  of  two 
separate  but  complementary  health 
insurance  programs,  a  Hospital 
Insurance  (HI)  program  (known  as  Part 
A)  and  a  Supplementary  Medical 


Insurance  (SMI)  program  (known  as  Part 
B).  Although  Part  A  is  called  Hospital 
Insurance,  covered  benefits  also  include 
medical  services  furnished  in  SNFs  or 
by  home  health  agencies  (HHAs)  and 
hospices.  For  purposes  of  the  Medicare 
program,  we  refer  to  these  entities  as 
"providers."  These  providers  must  be 
certified  as  qualified  providers  of 
services  and  must  sign  an  agreement  to 
participate  in  the  program.  Part  B  covers 
a  wide  range  of  medical  services  and 
supplies  such  as  those  furnished  by 
physicians,  providers,  or  others  in 
connection  with  physicians'  services, 
outpatient  hospital  services,  outpatient 
physical  therapy  and  occupational 
therapy  services,  and  home  health 
services.  Physicians'  services  covered 
under  Part  B  include  visits  to  patients 
in  the  home,  office,  hospital,  and  other 
institutions.  Part  B  also  covers  certain 
drugs  and  biologicals,  diagnostic  x-ray 
and  laboratory  tests,  purchase  or  rental 
of  durable  medical  equipment  (DME), 
ambulance  services,  prosthetic  devices, 
and  certain  medical  supplies. 

While  the  Medicare  law  provides 
coverage  for  the  broad  categories  of 
benefits  described  above,  it  also  places 
categorical  limitations  on  the  c«verage 
of  the  services  furnished  by  certain 
health  care  practitioners,  such  as 
dentists,  chiropractors,  and  podiatrists, 
and  it  specifically  excludes  some 
categories  of  services  from  coverage, 
such  as  cosmetic  surgery,  personal 
comfort  items,  custodial  care,  and 
routine  physical  checkups.  The  statute 
also  provides  direction  as  to  the  manner 
in  which  payment  is  made  for  Medicare 
services,  the  rules  governing  eligibility 
for  services,  and  the  health,  safety,  and 
quality  standards  to  be  met  by  providers 
and  some  types  of  suppliers  that  furnish 
services  to  Medicare  beneficiaries. 

The  Medicare  law  does  not,  however, 
provide  an  all-inclusive  list  of  specific 
items,  services,  treatments,  procedures, 
or  technologies  covered  by  Medicare. 
Thus,  except  for  the  examples  of  DME 
in  section  1861(n)  of  the  Act.  some  of 
the  medical  and  other  health  services 
listed  in  section  1861(s)  of  the  Act,  and 
exclusions  from  coverage  listed  in 
section  1862(a)  of  the  Act,  the  statute 
does  not  specify  medical  devices, 
surgical  procedures,  or  diagnostic  and 
therapeutic  services  that  should  be 
covered  or  excluded  from  coverage. 

The  Congress  understood  that 
questions  about  coverage  for  specific 
services  would  arise  and  would  require 
us  to  make  specific  decisions  about 
coverage.  Thus,  it  gave  the  Secretary  the 
authority  to  make  those  decisions. 
Section  1862(a)(1)(A)  of  the  Act 
prohibits  payment  for  items  or  services 
that  "are  not  reasonable  and  necessary 


for  the  diagnosis  or  treatment  of  illness 
or  injury  or  to  improve  the  functioning 
of  a  malformed  body  member." 

We  have  interpreted  this  statutory 
provision  to  exclude  from  Medicare 
coverage  those  medical  and  other  health 
care  services  that  are  not  demonstrated 
to  be  safe  or  effective.  Effectiveness  in 
this  context  is  the  probability  of  benefit 
to  individuals  from  a  medical  item, 
service,  or  procedure  for  a  given 
medical  problem  under  average 
conditions  of  use;  that  is.  day-to-day 
medical  practice.  In  day-to-day  medical 
practice,  physicians  diagnose  and  treat 
clinical  conditions  following  inquiry 
into  an  individual's  medical  history, 
performance  of  a  physical  examination, 
and  interpretations  of  a  variety  of 
diagnostic  tests  and  procedures.  To  be 
of  value  to  the  physician,  the 
information  obtained  from  any 
diagnostic  test  or  procedure  must  be 
sufficiently  accurate  to  provide  a 
reasonably  reliable  measure  for 
establishing  or  ruling  out  the  presence 
of  a  given  disease.  Payment  may  not  be 
made  under  Medicare  for  any  diagnostic 
test  or  procedure  that  does  not  produce 
accurate  results  when  properly 
performed,  since  that  test  cannot  be 
considered  "reasonable  and  necessary 
for  the  diagnosis  or  treatment  of  illness 
or  injury." 

B.  Medicare  Coverage  of  Diagnostic 
Nocturnal  Penile  Tumescence  Testing 
(Testing  for  Impotence! 

Impotence  is  the  inability  to  attain 
and  maintain  an  erection  sufficient  to 
permit  satisfactory  intercourse  and  is 
considered  by  Medicare  to  be  the  failure 
of  a  body  part  when  the  diagnosis,  and 
frequently  the  treatment,  require 
medical  expertise.  Impotence  can  be 
organic  or  psychogenic  in  origin.  The 
focus  of  diagnostic  tests  is  to  determine 
the  origin  of  impotence  to  establish  the 
appropriate  treatment. 

Currently,  Medicare  covers  diagnostic 
NPT  testing  by  plethysmography  (for 
example,  mercury  strain  gauges)  and 
other  monitoring  devices  in  a  sleep 
disorder  clinic  to  determine  whether 
erectile  impotence  is  organic  or 
psychogenic.  Although  impotence  is  not 
a  sleep  disorder,  the  nature  of  the 
testing  requires  that  it  be  performed 
while  the  patient  sleeps.  In  the  past,  it 
was  believed  that  patients  with 
predominantly  psychogenic  impotence 
would  regularly  attain  normal  erections 
during  rapid-eye-movement  (REM) 
sleep,  while  patients  with  organic 
impotence  would  not  demonstrate 
significant  sleep-associated  normal 
erections. 

During  NPT  testing,  mercury  strain 
gauges  placed  on  the  shaft  of  the  penis 
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can  detect  and  measxira  changes  in 
penile  circumference  during  sleep.  A 
normal  result  of  NPT,  measured  with 
strain  gauges,  is  two  or  toon  periods  of 
sustained  erections  lasting  more  than  20 
minutes  and  associated  with  at  least  a 
25-mm  increase  in  p>enile 
circumference.  Normal  NPT  in  a  person 
with  sexual  dysfunction  implies  intact 
neurovascular  structures  and  suggests 
psychogenic  impotence.  An  abnormal 
recording,  however,  is  not  definitive 
and  only  suggests  organic  impotence 
and  will  require  further  testing  for  a 
more  definite  diagnosis.  In  addition, 
NPT  testing  has  a  high  incidence  (15  to 
20  percent)  of  false-positive  and, 
although  not  as  common,  false-negative 
findings. 

Currently,  diagnostic  NPT  testing  in  a 
sleep  disorder  clinic  is  listed  as  covered 
under  "Sleep  Disorder  Clinics"  in 
section  3112.5  of  the  Medicare 
Intermediary  Manual  (HCFA  Pub.  13-3) 
and  section  2055  of  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3), 
under  limited  circumstances,  for 
example,  to  confirm  appropriate 
treatment  and  for  a  maximum  of  2 
nights  of  testing.  Section  35-24, 
"Diagnosis  and  Treatment  of 
Impotence,"  of  the  Medicare  Coverage 
Issues  Manual  (HCFA  Pub.  6).  does  not 
address  the  use  of  plethysmography,  a 
non-specific  test  for  vascular 
competence,  which  may  include 
monitoring  devices,  rigidometers,  strain 
gauges,  and  stamp  tests.  However,  we 
are  revising  this  manual  section  to  state 
that  plethysmography  is  noncovered  for 
use  in  the  diagnosis  of  impotence 
because  it  does  not  indicate  the  rigidity 
and  the  duration  of  tumescence,  both  of 
which  are  necessary  components  in  the 
evaluation  of  impotence.  (Before 
pubhcation,  RS  will  confirm  the  status 
of  this  manual  instruction.) 

C.  Recommendations  to  Withdraw 
Coverage  for  Diagnostic  Nocturnal 
Penile  Tumescence  Testing  in  a  Sleep 
Disorder  Clinic 

In  1986,  a  Medicare  contractor 
requested  advice  about  paying  for  items 
and  services  related  to  impotence 
testing.  Medicare  coverage  instructions 
on  the  diagnosis  and  treatment  of 
impotence  did  not  s(>ecifically  address 
the  issues  of  plethysmography  and  in- 
home  impotence  testmg  devices.  At  that 
time,  two  monitoring  devices  had  been 
developed  for  in-home  testing  under  a 
physician's  direction:  the  Snap-gauge, 
which  measures  the  tumescence  of  the 
penis  during  sleep,  and  Rigiscan.  which 
measvtres  the  duration  and  frequency  of 
erections  as  well  as  the  degree  of 
rigidity  and  tumescence  during  sleep. 
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As  a  result,  we  consulted  the  HCFA 
Physic  ans  Panel,  a  group  of  staff 
physicians  and  other  health 
professionals  in  HCFA's  central  office 
and  th#ir  counterparts  in  the  PubUc 
Health; Service  (PHS).  They  advised  us 
to  ask  PHS,  through  the  Office  of  Health 
Technology  Assessment  (OHTA).  to 
assess  the  safety  and  efliectiveness  of  the 
prindoel  diagnostic  tests  for  impotence 
currenjly  in  use.  (Our  current  process 
for  maldng  coverage  decisions  is 
disc\isSed  in  the  January  30, 1989, 
proposed  rule  entitleci  "Medicare 
Program  Criteria  and  Procedures  for 
Making  Medical  Services  Coverage 
Decisions  that  Relate  to  Hedth  C^ 
Technilogy"  (54  FR  4305)). 

In  September  1986,  we  asked  OHTA 
to  con<iuct  a  full  assessment  of  the 
safety  ind  effectiveness  of  diagnostic 
tesls  for  impotence  and  the  methods  for 
treating  impotence.  To  conduct  this 
assessment.  OHTA  solicited  information 
from  manufacturers,  researchers,  other 
goveminent  agencies,  other  components 
of  PH^  and  the  National  Institutes  of 
Health;(NIH).  OHTA  also  evaluated  the 
latest  scientific  studies,  medical 
literature,  information  from  medical 
spedaky  groups,  and  respondents  to  the 
March  19, 1987,  notice  entitled 
"National  Center  for  Health  Services 
Research  and  Health  Care  Teduiology 
Assessment;  Assessment  of  Medical 
Technology"  (54  FR  8648).  In  that 
notice,  OHTA  announced  that  it  was 
assessing  the  safety  and  effectiveness  of 
diagnostic  tests  and  treatment  methods 
for  impotMice.  OHTA  researched  and 
analyzed  published  medical  and 
scienti^c  literature  and  relevant  studies 
and  reports. 

At  tBe  time  we  received  the  OHTA 
assessipent  on  the  diagnosis  and 
treatment  for  impotence  dated  October 
31, 1989,  we  asked  for  an  assessment  on 
sleep  ($sorders.  (Since  December  1989, 
OHTA  has  been  a  part  of  PHS'  Agency 
for  Health  Care  Policy  and  Research.) 
The  OBTA  assessment,  "Sleep 
Disord^,"  dated  February  3, 1992,  did 
not  rai^  issues  that  would  resuh  in 
further  coverage  changes.  Although 
OHTAjs  assessment  on  the  diagnosis 
and  troatment  of  impotence  was  issued 
3  years  ago,  we  have  determined  that 
the  mepical  evidence  and  conclusions 
of  the  Assessment  are  still  accurate 
based  en  our  own  medical  expertise  and 
a  thorckigh  review  of  all  the  medical 
literatijre  on  the  subject  since  1989. 

The  OHTA  assessment,  "Public 
Health  Service  Assessment — ^The 
Diagnosis  and  Treatment  of  Impotence" 
includi  IS  a  bibliography  of  studies 
evaluai  ing  the  effectiveness  of  various 
types  0  f  impotence  testing  and 
treatnM  mt.  (Copies  of  this  assessment 


may  be  obtained  from  the  Agency  for 
Health  Care  Policy  and  Research 
Publications  Clearingho\ise,  P.O.  Box 
8547,  Silver  Spring,  MD  20907;  Toll 
Free:  1-800-358-9295.)  In  the 
assessment,  OHTA  concluded  that 
rehable  tests  for  evaluating  impotence 
include  Doppler  ultrasound, 
arteriography,  cavemosography, 
cavemosometry,  hormonal  assays,  and 
electrophysiological  testing.  NPT  testing 
by  plethysmography  and  otho- 
monitoring  devices  in  the  clinical 
setting  or  in  the  home  is  determined  to 
be  unreliable. 

According  to  OHTA,  there  are  no 
accepted  standards  for  NPT  test  results. 
Results  cannot  be  compared  among 
laboratories  because  each  laboratory  has 
its  own  set  of  standards  by  which  to 
evaluate  NPT.  False-positive  and  false- 
negative  results  occur  frequently 
indicating  that  NPT  testing  is  not  a 
reliable  index  for  differentiating  organic 
from  psychogenic  impotence,  thereby 
making  it  impossible  to  choose  the 
appropriate  treatment.  Also,  OHTA  does 
not  consider  other  in-home  monitoring 
devices  to  be  reliable  for  diagnosing 
impotence. 

n.  Provisions  of  Tliia  Proposed  Notice 

Based  on  the  conclusion  of  the  OHTA 
technology  assessment  that  scientific 
evidence  indicates  that  NPT  testing  is 
not  a  reliable  index  for  evaluating 
impotence,  we  have  concluded  that  NPT 
testing  does  not  meet  our  criteria  for 
effectiveness.  Therefore,  we  propose  to 
revise  our  national  policy  by 
withdrawing  coverage  for  hffT  testing  in 
the  sleep  disorder  cUnic.  We  do  not 
have  a  national  policy  regarding  NPT 
testing  in  other  settings.  Therefore,  we 
propose  to  exclude  coverage  for  NPT 
testing,  rather  than  withdraw  coverage, 
in  all  other  settings.  Because  NPT  test 
results  are  not  standardized  and  are 
frequently  inaccurate  and  have  a  high 
rate  of  felse-positive  and  false-negative 
results,  the  appropriate  treatment 
cannot  be  determined. 

The  provisions  of  this  notice  would 
not  affect  existing  Medicare  regulatioits. 
However,  they  would  affect  the 
following  manual  instructions: 

•  Section  2055  of  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3). 

•  Section  3112.5  of  the  Medicare 
Intermediary  Manual  (HCFA  Pub.  13-3). 

•  Section  35-24  of  the  Medicare 
Coverage  Issues  Manual  (HCFA  Pub  6). 

m.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291» 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
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notice  that  meets  one  of  the  E.0. 12291 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  propose  to  revise  our  national 
policy  and  to  withdraw  Medicare 
program  coverage  for  NPT  testing  in  the 
sleep  disorder  clinic.  Because  we  do  not 
have  a  national  policy  regarding  NPT 
testing  in  other  settings,  we  propose  to 
exclude  coverage,  rather  than  withdraw 
coverage,  for  NPT  testing  by 
plethysmography  and  other  monitoring 
devices  in  all  other  settings.  In  calendar 
year  1992,  Medicare  payment  for  NPT 
testing  totaled  approximately  $840,000 
for  13,000  allowed  services.  This  is  an 
increase  of  approximately  26  percent  in 
expenditures  and  a  3  percent  increase  in 
the  number  of  services  over  the  previous 
year.  We  anticipate  that  future  costs  or 
savings  as  a  result  of  this  notice  would 
be  negligible.  This  notice  would  not 
meet  the  $100  million  criterion  nor 
would  it  meet  the  other  E.0. 12291 
criteria.  Therefore,  this  notice  is  not  a 
major  rule  under  E.O.  12291.  and  an 
initial  regulatory  impact  analysis  is  not 
required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  all 
physicians,  sleep  disorder  clinics,  and 
manufacturers  of  devices  for  performing 
the  NPT  test  are  considered  to  be  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analyses  ifa  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 


Currently.  Medicare  covers  diagnostic 
NPT  testing.  Although  impotence  is  not 
a  sleep  disorder,  the  nature  of  the 
testing  requires  that  it  be  performed 
while  a  patient  sleeps.  As  discussed  in 
detail  in  section  I.C.  of  this  notice,  the 
OHTA  technology  assessment  has 
concluded  that  NPT  testing  in  the  sleep 
disorder  clinic  is  not  a  reliable  index  for 
evaluating  impotence.  False-positive 
and  false-negative  results  occur 
frequently  indicating  that  NPT  testing  is 
not  a  reliable  indicator  for  choosing  the 
appropriate  treatment.  Based  on 
scientific  evidence  that  indicates  that 
NPT  testing  is  not  a  reliable  index  for 
evaluating  impotence,  we  have 
concluded  that  NPT  testing  does  not 
meet  our  criteria  for  effectiveness,  a 
primary  requirement  for  Medicare 
program  coverage.  We  believe  the  test 
has  not  been  performed  often  by 
medical  practitioners  because  of  the 
test's  limited  value.  Therefore,  we 
propose  to  withdraw  Medicare  coverage 
of  NPT  testing  in  the  sleep  disorder 
clinic  and  exclude  coverage  of  NPT 
testing  by  plethysmography  and  other 
monitoring  devices  in  all  other  settings. 
Our  decision  to  withdraw  coverage 
should  have  only  a  minimal  effect  on 
small  entities. 

Therefore,  we  are  not  preparing 
analyses  for  either  the  RFA  or  section 
1102(b)  of  the  Act  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  notice  would  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
would  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  FR  documents  published  for 
comment,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et seq). 


Authority:  Sees.  1861  and  1862  of  the 
Social  Security  Act  (42  U.S.C  1395x  and 
1395y. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No,  13.774,  Medicare 
Supplementary  Medical  Insurance) 

Dated;  July  14. 1993. 
Bruce  C.  VUdeck, 

Admjnjstrator,  Health  Care  Financing 
Administration. 

Dated;  November  28, 1993. 

Donna  E.  Shalala, 

Secretary 

(FR  Doc.  94-41  Filed  1-3-94.  8;45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Community  Planning  and 
Development 

[Docket  No.  N-93-3697] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Community  Plannmg 
and  Development.  HUD 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  L.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-hw  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mrs.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  five  days. 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 
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(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  purpose; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  numbers 
of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response: 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  0MB  desk  Officer 
for  the  Department. 


Authorj  ly:  Section  3507  of  the  Paperwork 
Reduction!  ACT,  44  U.S.C  3507;  Section  7(d) 
of  the  Deoartinent  of  Housing  and  Urban 
Developmsnl  Act,  42  U.S.C  3535(d). 

Dated:  I  ecember  27, 1993. 

Mark  C.  G  ordon. 

Deputy  Assistant  Secretary  for  Community 
Planning  <tnd  Development. 


Prop 
Office: 

Secretary 

Develop 
Descrijft 

Informati  on 

Empowei  m^ 


.-  Application  approval. 
Office  of  the  Assistant 


for  Community  Planning  and 
itent. 
\ion  of  the  Need  for  the 
and  its  Proposed  Use:  The 
ent  Zone/Enterprise 
Comm unity  Program  is  authorized  by 
Title  Xin  of  the  Omnibus  Budget 
Reconcil  ation  Act  of  1993.  The  statute 
requires  I  he  Secretaries  of  KUD  and 
Agriculti  re  to  make  designations  of 
empowei  ment  zones  and  enterprise 
commun  ties  from  among  eligible  areas 
based  on  a  Strategic  Plan  which 


FY  94/  one  time  no»nination 

Annuatty  (or  designees  reports 


Status:  This  is  a  new  collection  for  a 
one-time  appropriation. 

Contact:  Michael  Savage,  HUD,  (202) 
708-2290;  or  Joseph  F.  Lackey,  Jr.,  0MB 
(202) 395-6880. 

Dated:  December  27, 1993. 

Empowerment  Zone/Enterprise 
Community  Program  Attachment  to  SF 
83 — Supporting  Statement 

A.  Justification 

1.  The  statute  requires  that  data 
demonstrating  eligibility  must  be 
submitted  as  part  of  the  nomination  for 
Empowerment  2^ne/Enterprise 
Community  designation,  as  well  as  the 
Strategic  Plan  addressing  problems  in 
the  nominated  area  which  will  serve  as 
the  basis  for  designation  by  the 
appropriate  Secretary.  In  addition  the 
statute  requires  that  the  nomination  for 
designation  include  benchmarks 
established  by  the  nominee  for 
measuring  the  success  of  the  nominees 
plan  implementation.  Modification  of 
the  boundaries  of  the  zone  or  lack  of 
progress  in  achieving  the  benchmarks 
set  forth  in  the  strategic  plan  is 
indicated  in  the  statute  as  grounds  for 
a  revokation  by  the  appropriate 
Secretary  of  the  designation.  Therefore, 
we  will  ask  for  periodic  (annual)  reports 
from  the  designated  Empowerment 
Zones  and  Enterprise  Communities  in 
which  they  indicate  how  they  are 
progressing  against  the  benchmarks  they 
established.  We  do  not  have  a  specific 


addresses  the  human,  physical, 
economic  and  community  development 
problems  in  the  area.  HUD  has  prepared 
an  application  form  HUD-40003  to 
allow  applicants  to  apply  for 
designation.  We  are  asking  the  OMB  for 
expedited  clearance  of  the  application 
form  to  allow  the  maximum  time 
possible  for  eligible  applications  to 
prepare  their  applications. 

Respondents:  Units  of  general  local 
government  together  with  their 
appropriate  State  and  State  Certified 
Economic  Development  Corporations 
may  apply. 

Frequency  of  response:  This  is  a  one 
time  application  process.  The 
Secretaries  of  HUD  and  Agriculture  are 
authorized  to  make  a  maximum  number 
of  designations  each,  as  specified  by  the 
statute  in  urban  and  rural  areas. 

Reporting  burden: 


Number  ot  re- 
spofKlents 


Frequency 


Estiotated 
hours 


Total  hours 


300 
104 


50 
16 


15.000 
1,664 


form  whifih  must  be  used  to  make  this 
report. 

a.  Nomination. 

(A)  Eli|  ibility  factors  include 
documen  ation  of  specific  levels  of 
poverty  t  y  census  tract,  pervasive 
poverty  a  nd  general  distress.  In 
addition,  parameters  of  geographic  size 
and  pool  lation  are  included. 

(B)  Ttu  statute  provides  that  in 
making  Asignations,  the  Secretary  will 
consider  |he  effectiveness  of  the 
strategic  plan,  the  effectiveness  of  the 
assurancf  s  provided  and  the  other 
criteria  vi  lich  may  be  specified  by  the 
approprij  te  Secretary. 

b.  Peri<  die  (annual)  performance 
reports.  /  s  indicated  above  this  report 
will  be  SI  bmitted  by  the  designated 
Empowei  ment  2^nes  and  Enterprise 
Commun  ties  to  show  their  progress  in 
achievin{  the  benchmarks  set  forth  in 
their  stra  egic  plans.  The  appropriate 
Secretary  will  use  the  information 
submitte<  to  evaluate  the  success  of  the 
Empowennent  Zones  and  Enterprise 
Communities  as  indicated  in  the  statute. 

2.  Purpbse  and  use  of  the  information. 

The  nominations  will  be  used  by  HUD 
and  USD^  to  evaluate  the  eligibility  of 
the  nominated  areas  and  make 
designations  of  Empowerment  Zones 
and  Entei  prise  Commimities  in 
accordan  »  wlthAhe  designation  criteria 
set  forth  a  the  statute. 

The  pe  iod  reports  will  be  used  as 
required  ty  the  statute  to  determine  the 
success  o  each  designee  in  meeting  its 


established  benchmarks  and  in 
evaluating  the  program  as  a  whole. 

3.  Use  of  information  technology  to 
reduce  burden — not  applicable. 

4.  Effort  to  identify  duplication. 
These  requirements  are  the  minimum 

necessary  to  meet  the  requirements  of 
the  statute  and  put  the  Program  into 
effect. 

5.  Availability  of  similar  information. 
While  available  information  can  be 

used  to  prepare  the  nomination  and 
develop  the  strategic  plan,  the  statute 
requires  that  the  nominee  develop  this 
information  for  an  area  it  selects. 

6.  Small  business  involvement — not 
applicable. 

7.  Consequence  of  less  frequent 
information  collection. 

We  judge  periodic  reports  to  be  the 
minimum  needed  to  administer  the 
program  in  conformance  with  the 
statute. 

8.  Inconsistency  with  5  CFR  1320.6 — 
not  apphcable. 

9.  Persons  consulted. 

HUD  and  USDA  have  worked  together 
to  prepare  joint  applications  for  the 
Program.  The  following  agencies  were 
consulted  during  the  preparation  and 
development  of  the  program: 

Commerce  Department — Larry  Parks 
Education  Department— Mike  Smith 
Housing  and  Human  Services— David 

EUwood 
Justice — Eleanor  Acheson 
Labor — Larry  Katz 
OMB— Chris  Edley 
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ONDCP— Ed  Jurith 
SBA— Erskine  Bolles 
Transportation— Ann  Bormolini 
Treasury— Maurice  Foley 
CEA— Joe  Stiglitz 


DPC— Bruce  Reed 
NEC— Paul  Dimond 
V.P.— Kumiki  Gibson 


10.  Assurance  of  confidentiality— not 
applicable. 

11.  QuestioDS  of  a  sensitive  nature — 
not  apphcable. 

12.  Cost  estimates. 


Grantees  (state  &  local  governments): 

Nomination   .._ 

Reports _ 


Number  of  re- 
sponderrts 


Estimated 
hours 


Average 
hourly  rates 


300 
104 


50 
16 


$10.00 
10.00 


Total  cost  to  nominees  &  designees 
Federal  Government: 

Nomination  

Reports 


300 
104 


80 
40 


$18.00 
18.00 


Total  cost  to  federal  government 


Cost 


$160,000 
16.640 

166,640 

$432,000 
74J80 

506.880 


These  figures  are  based  on  an  estimate 
of  the  number  of  applications  expected 
and  the  assumption  that  HUD  and 
USDA  will  designate  the  full  EZs  and 


ECs  authorized  in  the  statute.  These 
figures  were  then  multiplied  by  the 
number  of  hours  estimated  for 


preparation  or  review  for  each 
requirement. 

13.  Estimate  of  Burden  of  Information 
Collection. 


Number  of  re- 
spondents 


Frequency 


Estimated 
hours 


e      Total  hours 


FY  94/one  time  nomination 

Annually  tor  Designees  reports 


300 
104 


50 
16 


15.000 
1.664 


14.  Changes  in  burden — not  applicable. 

15.  Publication  for  statistical  use — not  applicable. 

16.  The  publication  of  this  information  does  not  employ  statistical  methods. 
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Nomination  for  a 

Federal 

Empowennent  Zone 

or  an 

Enterprise 

Community 


Public  r«poftlr»g  burdtn  for  this  coUection  ol  tnformaiion  is  esbmated  to 
average  XXX  hour  per  response.  indutJing  the  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining 
the  data  needed,  and  compleftng  and  revievwng  the  collection  ot 
Infofmatian  Send  comments  fegartUng  this  l5of<lBn  estimate  or  any  othet 
aspect  ol  this  coUeclion  ol  inlofmaoon,  moudiog  suggestions  tor  reducing 
this  burden,  to  the  Reports  Management  Officer.  Office  of  Information 
Policies  and  Systems.  US  Department  of  Housing  and  Urtan  Develop- 
ment, Washington,  DC.  20410-3600.  the  US  Department  ol  Agriculture. 
Washington.  DC.  and  to  the  Office  ol  Management  and  Budget. 
Papenwort  Reduction  Project  (2506-XXXX),  Washington.  DC.  20603 
Do  not  send  this  completed  form  to  any  ol  these  addressees. 
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Submission  Requirements 


In  order  to  be  considered  for  designation,  nominations 
are  complete  and  acceptable  for  processing  musi 
by  the  deadline  date  and  time  published  in  the  Ft  deral 
ler.  Nominations  must  be  submitted  in  the  ge  teral 
which  follows,  including  the  elements  of  the 
The  document  can  be  reproduced,  if  necessary .  inbrder 
flexibility  in  preparation  as  long  as  the  basic  ojitline 
lowed. 


Strategic  Plan 


tJe 


core  of  the 
or  table  of 
pages  be 
be  used 
/Enterprise 


lie 


The  Strategic  Plan  is  a  narrative  submission  and 
nomination.    It  is  recommended  that  an  inden 
contents  identify  major  components  and  that 
numbered  sequentially.  Tabs  or  other  separationsimay 
as  appropriate.  Refer  to  the  Empowerment  Zone 
Community  Application  Guide  for  more  informi  tion  on  how 
to  prepare  a  Strategic  Plan. 

Submissions 

•  Notice  of  Intent  to  Participate 

•  Strategic  Plan 

•  Map:  Attach  a  copy  of  the  1990  census  map 


lat  shows; 
isted  in 


(1)  the  boundaries  of  the  local  govcnmient(s) 
Pan  I  and; 

(2)  the  boundaries  of  the  nominated  area. 

•  Nomination  Form  Parts  I  through  IV 

•  Other  Forms 

Participating  Entities 
Federal  Program  Applications 


Send  an  original  and  two  copies  of  the  nominati  )n  to: 

U.S.  Department  of  Housing  and  Urban  Devel  ipment 
Office  of  Community  Planning  and  Developm<  nt,  CEE 
Empowerment  Zone  Oftice.  Room  7253 
451  7th  Street.  S.W. 
Washington,  O.C.  20410 
r 

U.S.  Department  of  Agriculture 
Oftice  of  Rural  Community  and  Economic  Deylelopment 
EZ/EC  Information  Team 
Box  1045 

14th  &  Independence  Avenue,  S.W. 
Washington.  DC.  20250-3200 


or 


tern  HUO-40003  (12/22/93) 


which 
be  received 
Regis- 
format 
ic  Plan, 
to  give 
is  fol- 
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OMB  Approval  No  2S06-XXXX  («xp  XXXXXX) 


Notice  of  Intent 
to  Participate 

Empowerment  Zone  or 
Enterprise  Community 


This  is  notificaiion  to  the: 


or 


U  Deparanent  of  Housing  and  Urtjan  Development  (for  urban) 
Office  of  Community  Planning  and  Development.  CEE 
Eropowemtent  Zone  Office.  Room  7253 
451  7th  Street.  S.W. 
Washington.  DC  20410-7253 

LJ  Department  of  Agriculture  (for  rural) 

Office  of  Rural  Community  and  Economic  Development 

EZ'EC  Information  Team 

Box  1045 

I4th  &  Independence  Avenue,  S.W. 

Washington.  D.C.  20250-3200 


that  the  entity  named  here. 

intends  to  participate  in  the 

nomination  of  an  Empovwrment  Zone 

or  Enterprise  Community. 


Name  4  Address  or  PartcipaBr^  Enmy 


Contact  ft  Pt)one  No 


Check  here  if  you  are  a:      Q  Nominating  Entity 
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Nomination 

for  Federal  Empowerment 
Zone  &  Enterprise  Community 
Designation 


Number  of  years  of 
destgruiiion  requested; 
(maximum  of  K)  y»ar$) 


Parti:  State  and  Local  Government  Identification 


A.  Nominating  State  Governfnent(s) 


Name  ol  Siaie  or  Corpo'aiion 


Coniaci  Person  (r>ame  ai>d  line) 


Aooress  (street  /  PO  Ooi.  cny  Siatc  t  {«  cooej 


Narit  of  Stale  or  Corporation 


Coniaci  Person  (r\ama  ano  line) 


AdWess  (street/ PO  t»».  city  State  »  2ic  coaei 


B.  Nominating  Local  Govemment(s) 


Name  ol  JurisOiction 


En  er  the  total  number  of  nominating  local  governments. 


Cn.e'  Eecieo  Oiticiai 


Coniac:  Person,  (name  and  nnei 


Aaaress  (street  /  PO  box  city.  State  t  Z'o  cooei 


Karr.e  o!  JurisO'Cl;On 


Cnie'  Electee  Oiticiai 


CO'^:act  Person  (name  ana  tinei 


AdS'ess  (siree-  /  PO  t»i.  c.ty  State  i  i>v  coae. 


C.  Lead  Coordinating  Entity  (tor  questions  i 


Aooress  (street    PO  bot  city  State  i  jip  cooei 


Attach  separate  sheci(s).  as  necessary,  to  provid 
Number  the  additional  sheets  3a.  3b,  etc 


torn-.  HUD-40003  (12'2293, 


U.S.  Department  of  Housing 
and  Urt>an  Development 
Office  of  Community  Planning 
and  Development 


U.S.  Department  of  Agricutture 

Office  of  Rural  Community  and 
Economic  Development. 


Nomination  Category: 

B  Rural       rn  Enterprise  Community 
Urban      [J  Empowerment  Zone 

(will  automatically  also  be 
considered  for  Enterpnse 
Community.) 


Governor  s  or  Corporaie'Cirector  s  Name 


TaieprK>n«  Numoer 


/Governor  s  or  Corporate  Director  s  Name 


T»iepr<xie  Number 


Metropolitan  Area  Name  (i<  m  an  MAj 


I  County 


Teteprxine  Numoer 


\ 


'  Meiropoiitar  Area  Name  (it  .r  an  MA, 


Tetepnone  Numoer 


1  County 


conc(  rnmg  the  nomination) 


Teieprione  Numeer 


identical  information  for  all  local  govenuncnis  nominating  the  area. 
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Part  II:  Eligibility  Information 

This  form  incorporates  the  information  necessary  to  demonstrate  that  the  nominated 
area  meets  the  eligibility  requirements  for  consideration  and  designation. 
Procedures  for  identifying  the  population  and  poverty  rate  data  are  given  on  page  7. 
Use  the  results  to  answer  the  appropriate  items  in  Sections  A  and  B  below. 


A.  Size  &  Location  of  the  Nominated 
Empowerment  Zone  Area 

1 .  What  is  the  square  mileage  of  the  nominated  area? 

2.  Is  the  nominated  area  located  wholly  within  the 
jui  Lsdiction  of  the  legal  govcmmeni(s)  listed  in 
Pan  I? 

3.  How  many  States  are  in  the  nominated  area? 

4 .  Is  the  boundary  of  the  nominated  area  continuous? 

5.1s  there  more  than  one  nonccHiiiguous  parcel  in  the 
nominated  area? 
If  "yes."  how  many? 

6.  L'rbaa  nominations  only: 

Is  the  nominated  area  in  a  Metropolitan  Area? 
Is  51*^  or  more  of  the  population  of  the  nomi- 
nated area  in  a  Metropolitan  Area? 
Does  the  nominating  local  government  have  a 
population  of  20,000  or  more,  and  is  the  uri>an 
character  of  the  area  documented? 
Is  the  nominating  local  government  jurisdiction 
an  urbanized  area? 
Rural  DorainatioDS  only: 
Is  the  nominated  area  outside  a  Metropolitan 
Area? 

Is  51%  or  more  of  the  population  of  the  nomi- 
nated area  ouiside  a  Metropolitan  Area? 

7.  Is  any  portion  of  a  central  business  district  in- 
cluded? 

If  "yes."  are  the  census  tract  /  block  numbering 
areas  identified  on  the  Population  Data  form, 
a.  Does  any  tract  that  includes  the  central  business 
district  have  a  povcny  rate  of  less  than  35%? 

If  "yes,"  eligibility  is  limited  to  Enterprise 
Community  status. 

B.  Population  &  Poverty  Rate  of  the  Nominated 
Area 

l.Does  this  nomination  contain  a  request  for  a 
Secretarial  exemption  of  the  poverty  threshold? 

Poverty  rate  threshold  exemption  limits  eligi- 
bility to  EnterpriseCommunity  status.  Only  one 
form  of  the  exemption  can  be  used. 


D  D 


Ye«      No      Check  which  exemption  is  being  requested: 
The  exemption  to  reduce  the  poverty  rate 
threshold  by  5  percentage  points  for  up  to 
10%  of  the  population  census  tracts  (or  5 
population  census  tracts) 

a.  for  the  20%  threshold  poverty  rate 

b.  for  the  25%  threshold  poveny  rate 

c.  for  the  35%  threshold  poverty  rate    or 

d.  for  the  35  %  threshold  poverty  rate  by  up  to 
10  percentage  points  for  three  population 
census  tracts 

D    LJ      2.Doany  of  the  census  tracts  included  in  the  nomi- 
nated area  have: 

a.  no  population? 

If "  yes."  do  50%  of  the  other  census  tracts  have 
at  least  35%  poveny? 

b.  populations  of  less  than  2.000? 

If  "yes."  is  75%  of  the  tract  zoned  commercial/ 
industrial  and  cenified  in  Pan  DI? 

.  From  the  attached  Population  Data  form,  provide 
the  following  information  for  the  entire  area 
nominated: 

a.  Total  1990  census  population 

b.  Do  all  census  tracts  or  block  numbering  areas 
of  the  nominated  zone  have  a  20%  or  more 
poverty  rate? 

c.  If  no,  is  the  exemption  request  identiHed  in  B.  I . 
above? 

.  Urban  applicatioDS  only: 
What  is  the  population  of  the  most  populous  city 
in  the  nominated  area? 
a.  What  is  the  name  of  that  city? 


Q  Q  C.  DistressoftheNominatedEmpowermentZone 
Area.  Themajorindicesofdistressarepervasive 
poveny,  unemployment,  and  general  distress. 

1.  Is  the  pervasive  poveny  of  the  area  detailed  in  the 
n    □  Strategic  Plan  and  certified  in  Pan  III? 

2.  Is  the  pervasive  unemployment  of  the  area 
detailed  in  the  Strategic  Plan  and  certified  in 
Pan  III? 

3.  Is  the  general  distress  including  the  physical  and 
social  condibons  that  demonstrate  the  general 
distress  of  the  area  detailed  in  the  Strategic  Plan 
and  cenified  in  Pan  III? 


D 

D 

U 

u 

1  1 

D 

D 

D 

D 

U 

D 

D 

U 

n 

U 

u 

n 

u 

Yes      No 


D 

n 

n 

D 

n 

1  1 

D 

1  1 

n 

D 

D 

D 

D  D 


D  D 


D  D 
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partHL  Certifications 


iar(a 


IbelKf 


that  I     f. 
equiic- 


I  hereby  certify  that  the  ponion  of  the  nominated 
represent  meets  all  State,  local,  and  Federal  eligibility 
ments  and  that  to  the  best  of  my  knowledge  and 

a.  the  information  in  this  nomination  is  true  and  confcct 

b.  each  nominating  govenunenthas  the  authority,  witlfrespect 
to  the  nominated  area,  to: 

( 1 )  nominate  such  area  for  designation  as  an  Empo<jerment 
Zone  area; 

(2)  make  the  Stale  and  local  commitments  that  the 
Plan  will  be  implemented:  and 

(3)  provide  assurances  that  such  commitments  wil 
filled; 


^ategic 
beful- 


Stae 


local     *> 
in 
idation  is     i. 


aj  reed 


c.  the  nominating  governments  shall  comply  with 
and  Federal  program  requirements,  and  have 
writing  to  carry  out  the  Strategic  Plan  if  the  appL 
approved; 

d.  the  geographic  area  contains  no  portion  of  an  area  ^hichis 
either  designated  as  a  Federal  Empowerment  !  lone  or 
Enterprise  Community  under  this  Pan  or  is  ol  lerwise  j. 
included  in  any  other  area  nominated  for  designati  }n  as  an 
Empowerment  Zone  or  Enterprise  Conununiiy  uj|dei  this 
Pan; 

e.  the  geographic  area  contains  no  portion  or  area  «|idiin  an 
Indian  reservation; 


Authorized  Nominating  State  or  Corporation  OtfiC4al(s} 


State  or  Corporation. 


Name  &  Tiite 


State  or  Corporation 


Name  (Title: 


Authori2ed  Nominating  Local  Govemment(s)  and  Otlic  al(s)    type  or  print 


Goverruneotal  unit  &  State  name: 


Officia!  Name  &  Title 


no  action  will  be  taken  to  relocate  any  establishment  to  the 
nominated  area; 

the  nominated  areas  of  each  unit  of  local  govemmeni  meet 
each  of  the  eligibility  criteria  set  forth  in  the  program 
regulations,  i.e.: 

(1)  the  geographic  area  does  not  exceed  the  population 
maximum  and  boundary  test; 

(2)  the  geographic  area  is  one  of  poveny,  unemployment, 
and  general  distress  and  that  the  conditions  are  perva- 
sive throughout  the  area; 

i})  the  geographic  area  meets  the  size  and  boundary  lest; 
(4)  the  geographic  area  meets  the  tests  of  poverty;  and 

each  noncontiguous  area  (up  to  three)  being  nominated 
separately  meets  the  poveny  rate  test; 

the  amounts  provided  to  the  State  fof  the  area  under  Section 
2007  of  Title  XX  of  the  Social  Security  Act  will  not  be  used 
to  supplant  Federal  or  non-Federal  funds  for  services  and 
activities  which  promote  the  purposes  of  Section  2007; 

the  ncmiinating  governments  or  corporations  agree  to  m^e 
all  ii^formation  available  as  requested  by  the  designating 
Secretaries  to  aid  in  evaluation  of  progress  in  implementa- 
tion of  the  strategic  plan  and  reportii\g  on  die  use  of  EZNEC 
SSBC  funds: 

.  the  nominating  State  agrees  to  distribute  the  EZVEC  SSBG 
hinds  in  accordance  with  the  strategic  plan  submined  by  the 
designated  zone  or  community. 


type  or  print 


Stgnatuie  *  Dale: 


Signature  &  Date: 


Govefnmer>ial  unit  &  State  name: 

S<gr»ture  &  Date: 

Official  Name  &Titte: 

X 

Governmental  unit  &  State  name 

Signature  &  Date: 

Omaai  Name  ft  Title 

X 

Attach  separate  sheet(s).  as  necessary,  to  provide  identical  mformation  andofficial  signatures  for  all  local  governments  nominating 
the  area.  Number  the  sheets  5a.  5b,  etc. 

torni  HU(M0003  (IZ/ZZ-gS) 
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...i-,»:^ 

^  fVn^r 

Part  IV:  JrOpUl<lllUll  LJUUX  Dupucaie  this  page  ii  needed.  Number  tne  added  pages  6a.  6b,  etc. 
Enter  the  total  number  of  census  tracts  /  block  numbering  areas  Usied  on  all  pages  in  the  block  to  the  right 

Name  ol  County 

Nam«olSta»; 

i 

1 

2 

1990 

3 

land 
Aiea 

<aq  miles) 

Poy*%           i 

5 

Code 

t. 

Census 

QeograpNc  Area 

Census  Tract 

Code^iock 

2 

1990 
Popuaaon 

3 

KmH 
turn 

(sq««l«) 

Poveny 

s 

Code 

Census 

Qeographic  Area 

Census  Tract 

Code/BKx* 
Numbering  Area 

4a. 

No  ol 

Inaech 
Trect 

46. 

Percent 

Bekm 

Level 

4a 

No  of 

In  each 
Tract 

4b 
Percent 

Level 

1 

21. 

2 

22 

3 

23 

^ 

4 

24. 

5 

25 

6 

26 

7. 

27. 

8 

28 

9 

29 

10 

30 

11. 

31 

12 

32. 

13 

33 

14 

34. 

15 

35 

16 

36 

17. 

37 

18 

38 

19 

39 

20 

40 

Totals 

>ri''^    ■      ■          ■ 

Number  ot  census  tracts  /  block  numbering  areas  that  have  a  poverty  rate  of  2S%  or  greater. 

Numbef  o(  census  tracts  /  Week  numbering  areas  thai  have  a  poverty  rale  d  35%  or  greater. 

Number  of  census  tracts  /  block  numbertr^  areas  with  a  population  of  less  than  2000. 

Number  tA  census  tracts  /  bk>ck  numbering  areas  with  no  populatkm. 

(12/22^3) 


** 
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Part  rva.  InStTUCtionS  for  Populatk)  i  Data 


The  Population  Data  form  is  used  to  demonstrate  eligibility 
of  the  nominated  area. 

Fractional  percentages  of  one-half  or  more  4>ay  be 
rounded  up  to  the  next  whole  number. 

You  must  demonstrate  that  SO  percent  of  th^  population 
census  tracts  /  block  numbering  areas  have  a  35  }ercent 
poverty  rate,  excluding  any  census  track  /  block  numbering 
area  with  no  population. 

The  25  percent  poverty  rate  implies  to  90  p^cent  of  all 
census  tracts.  If  a  nominated  area  has  44  census  tracts  / 
block  numbering  areas.  22  census  tracts  must  ha  ^e  a 
poveny  rate  of  35  percent  or  higher  and  39.6  cei  isus  tracts  / 
block  numbering  areas  must  have  a  poverty  rate  of  25 
percent  or  higher.  IF  the  sample  nominated  arei  has  three 
census  tracts  /  block  numbering  areas  with  no  p<  pulation 
(4 1  populous  census  tracts  /  block  numbering  ar  :as).  then 
20.5  census  tracts  /  block  numbering  areas  must  have  a 
poverty  rate  of  35  percent  or  higher  and  the  nunjber  at  the 
25  percent  poveny  rate  stays  the  same. 

The  number  of  census  tracts  /  block  numbeting  areas 
for  which  an  exemption  can  be  requested  is  up  t » Tive 
populous  census  tracts  /  block  numbering  areas  ( >r  ten 
percent  of  the  populous  census  tracts  /  block  nuiTibering 
areas.  ^A  nominated  area  of  66  populous  census  tracts  / 
block  numbering  areas  may  request  an  exemptiop  for  seven 
census  tracts  /  block  numbering  areas.  A  nomin  ued  area 
with  66  census  tracts  of  which  four  have  no  pop  ilation.  may 
request  an  exemption  for  six  census  tracts  /  bloc  :  number- 
ing areas. 

The  total  population  of  an  urban  nominated  area  is  ten 
percent  of  the  population  of  the  most  populous  city  that  is 
in,  or  partially  is  in,  the  nominated  area  unless  it  exceeds 
200.000.  No  nominated  area  can  exceed  200.00 )  and  any 
nominated  area  can  be  up  to  50,000  in  populatio  n  even  if 
that  exceeds  the  ten  percent  formula. 

The  maximum  population  for  a  rural  nominated  area  is 
30.000. 

The  1990  Census  data  specified  are  the  onljl  data 
sources  acceptable  to  HUD  and  USDA.   All  dal  i  are  for 
census  tract  or  block  numbering  area.  Calculati  ms  cannot 
be  made  using  the  data  required  for  this  form  an  1  none  is 
needed. 


Source  - 1990  Census  Tracts  I  Block  S'umberin  r 
Outline  Maps. 

1990  census  maps  may  be  ordered  by  callin  ; 
Bureau  of  the  Census  at  301-763-4 100  to 


•onn  HUD-40003  (12/22/93) 


Areas 


the 


obtain  the  1990 


CPH-3  Printed  Reports  and  Maps  Order  Form.  Use  that 
fonn  to  order  census  tract  /  block  numbering  area  outline 
maps  for  states  or  for  metrqwiitan  areas.  State  Data 
Centers  or  a  local  library  may  already  have  the  CPH-3 
series  and  maps. 

The  boundaries  of  the  nominated  area  must  include  the 
full  census  tract  or  block  numbering  area.  Census  tracts 
and  block  numbering  areas  cannot  be  split.  Nominated  area 
boundaries  follow  census  tract  and  block  numbering  area 
boundaries. 

Separate  Population  Data  forms  are  required  in  two 
instances.  Where  a  nominated  area  consists  of  two  or  three 
noncontiguous  areas,  a  separate  Population  Data  form  must 
be  completed  for  each  of  the  areas.  Where  a  nomiiutcd 
area  is  located  in  more  than  one  county,  a  separate  Popula- 
tion Data  form  must  be  completed  for  each  county. 

Source  -  The  Bureau  of  the  Census  CPH-3  series  of  publica- 
tions from  the  7990  Census  of  Population  and  Housing: 
Population  and  Housing  Characteristics  for  Census  Tracts 
and  Block  Numbering  Areas. 

Note:  This  document  has  several  Tables  that  contain  the 
square  mile  area,  population  and  poverty  rate.  Only  the 
CPH-3  ubles  and  the  lines  specifled  are  acceptable  to  HUD 
and  USDA  for  completing  the  Population  Dau  form  on 
page  6  of  the  nomination  package.) 

Column  1.  List  each  census  tract  or  block  numbering  area 

code  identified  as  the  nominated  area  on  the  census  outline 

map  accompanying  the  nomination. 

Table  1.  Gives  the  land  area  in  square  miles  and  the 

population  of  all  persons,  for  each  tract  or  block  numbering 

area. 

Column  2.  1990  Population.  Use  the  number  from  line  3 
(subhead  "All  persons'*  under  the  "Age"  heading)  to  fill  in 
column  2. 

Column  3.  Land  Area  (sq.  miles).   Use  the  number  from 
line  two  (subhead  "Square  mile"  under  the  "Land  Area" 
heading)  to  Till  in  column  3. 

Column  4.  Poverty 

Table  19.  Gives  the  poverty  rate  for  persons  and  the  number 
of  people  in  poverty  for  each  census  tract  and  block  num- 
bering area. 
Column  4a.  Persons  in  each  tract.  Use  the  number  from 
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the  tendi4ine  front  the  bottom  labeled  "Persoits**  tinder  the 

heading  "Poverty  Status  in  1989",  subhead  "Income  in  1989 

Below  Poverty  Level"  to  fill  in  column  4a. 

CdumD  4b.  Percent  Below  Poverty.  Use  the  number  from 

the  ninth  line  from  the  bottom  labeled  "Percent  Below 

Poverty  Level",  immediately  below  the  "Persons"  line  to 

fill  in  column  4b.  Round  this  number  to  the  nearest  whole 

number,  e.g.  34.S  and  above  is  3S  percent. 

Note:  Do  not  attempt  to  calculate  the  percent  below 

poverty.  It  is  established  by  Census  based  on  responses 

from  a  statistical  sample. 

Columns.  Code  (EX/CBD).  Poverty  rate  exemptions  (EX) 
and  Central  Business  Districts  (CBD).  Enter,  as  appropri- 
ate, one  of  the  two  codes  listed  to  identify  a  census  tract  or 
block  numbering  area  that  is  subject  to  either  of  the  special 
conditions. 

For  each  census  tract  or  block  numbering  area  where  a 
Secretarial  exemption  of  the  poveny  rate  is  requested,  enter 
EX  in  column  5.  Refer  to  Part  II.  Eligibility  Information, 
B.I.,  Qf  this  nomination  for  the  limitations  on  poverty  rate 
exemptions. 

For  each  census  tract  or  block  numbering  area  that 
contains  any  ponicm  of  a  Central  Business  District,  enter 
CBD  in  column  S. 

Central  Business  Districts  were  defined  by  some  cenval 
cities  of  Metropolitan  Statistical  Areas,  or  other  MSA  cities 
with  a  population  of  50.000  or  more,  based  on  this  general 
definition  from  the  Bureau  of  the  Census:  "areas  of  high 
land  valuation;  areas  characterized  by  a  high  concentration 
of  retail  businesses,  offices,  theaters,  hotds,  and  service 
businesses;  areas  of  high  traffic -flow;  and  defined  in  terms 
of  existing  tract  lines,  i.e.,  consisting  of  one  or  more  whole 
census  tracts." 

Consult  the  1982  Census  of  Retail  Trade.  RC82-C-S. 
Major  Retail  Centers  in  Standard  Meuopolitan  Statistical 
Areas,  publication  for  your  sute/ntetropolitan  area  for 


(12«2«3] 
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Participating  Entities 

List  panicipating  entities  that  are  panners  in  the  d 
the  Strategic  Plan  that  support  the  nomination  for 
Community  designation.  Duplicate  this  form  to  ai 
needed.  Note,  in  the  first  block,  the  lead/coordina 

ivelopment  and  implementation  of 
impowerment  Zone  /  Enterprise 
commodate  the  number  of  entries 
ing  entity  as  identified  in  Part  I. 

Name  of  LMd/Ceordiiwting  Entity: 

Entity  Representative:  (name,  signature.  &  date) 

Addrass:  (street,  city,  state  A  zip) 

X 

Name  of  Entity: 

Entity  Representative:  (name.  Signature,  A  date) 

Address:  (street,  city,  state  &  zip) 

^ 

Name  of  Entity: 

Entity  Representative:  (name,  signature,  &  date) 

Address:  (street  dty.  state  &  zip) 

X 

Name  ot  Entity: 

Entty  Representative:  (name.  Signature,  &  date) 

Address:  (street  city,  state  &  zip) 

X 

Name  ot  Entity: 

Entity  Representative   (name,  signature.  *  date) 

Address  (street  city,  state  &  zip) 

X 

NameotEnoty; 

Entty  Representative:  (name,  signature,  &  date) 

Address:  (street  city,  state  &  zip) 

X 

Nanw  of  Entity: 

Entity  Representative:  (name,  signature,  &  date) 

Address:  (street,  city,  state  &  zip) 

X 

Name  of  Entity: 

Entity  Representative:  (name,  signature,  ft  date) 

Address:  (street  city,  state  &  zip) 

X 

Name  of  Entity: 

« 

Address:  (street  city,  state  &  zip) 

X 

Name  ot  Entity: 

Entty  Representative:  (name,  signature,  ft  date) 

Address:  (street  city,  state  &  zip)                                   , 

X 

form  HUD^OOOa  (12/2293) 

9 
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Federal  Program  Applications 

List  here  any  Federal  programs  for  which  any  of  the  nominating  or 
participating  entities  have  applications  pending  prior  to  submission  of  this 
nomination.  Include  only  those  programs  from  which  funding  would  be 
used  to  support  the  implementation  of  the  strategic  plan^ 


Federal  Agency  Name: 


Federal  Agency  Name: 


Federal  Agency  Name: 


Federal  Agerwy  Name: 


Federal  Agency  Name. 


Name  ot  Program: 


Applicanrs  Name 


Amount  applied  for:         Date  of  AppticaOon 


To  Whom  Submitted: 


Actvity/Progam/Project  Description: 


Federal  Agency  Name 


Nante  of  Program: 


Applicants  Name: 


Amount  apphed  tor: 


Dateof  Applicaton: 


ToWhomSutimiBed: 


Actvity/Progam/Project  Descripooo: 


Name  of  Program 


Appbcanrs  Name: 


Amount  applied  for:         Date  of  Application 


To  Wlwm  Su»)r™tted: 


AcSvity/Progam/Project  Description: 


Name  of  Program: 


Apphcanrs  Nanw 


Amount  applied  tor: 


DataotApplicatton: 


ToWtwmSutxnitted: 


Activity/Progam/Projeet  Description: 


Name  of  Program: 


Applicanrs  Name 


Amount  applied  for:         Date  of  Application 


ToWtiomSubmltlad: 


Activity/Progam/Project  Description 


Nan>e  of  Program: 


Applicanrs  Name: 


Amount  applied  tor: 


Date  of  Application: 


ToWtwmSubmined: 


Actvity/Progaitt/Project  Descriptior»: 


torm  HUIM0003  (12/22/93) 


10 
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DEPARTMENT  OF  THE  IffTERIOR 

Bureau  of  Land  Managamant 
IWY-040-04-437(M)1] 

Use  of  Hallcoptara  in  Wild  Horse 
Roundup  ActMtles:  PutHie  Hearing 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  A  public  hearing  on  the  use 

of  helicopters  in  wild  horse  roundup 

activities  will  be  held  at  the  White 

Mountain  Library,  Grace  Gasson  Room. 

DATES:  February  23, 1994,  7  p.m.  until 

9  p.m. 

ADDRESSES:  White  Mountain  Library, 

2935  Sweetwater  Drive,  Rock  Springs, 

Wyoming.  82901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marlowe  E.  Kinch,  District  Manager, 

Rock  Springs  District  Office.  Highway 

191  North,  Rock  Springs,  Wyoming. 

82901. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  will  be  limited  to: 

1.  Introduction  and  opening  remarks. 

2.  Review  of  the  Wild  Horse 
Management  Plan. 

3.  Use  of  helicopters  in  the  Plan. 

4.  Film  presentation  of  roundup 
activity. 

5.  Public  comment  period. 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  statements 
on  the  subject  All  statements  will  be 
recorded. 
Marlowe  E.  Kinch, 
District  Manager. 
[FR  Doc  94-85  Filed  1-3-94;  8:45  am] 

SILUNO  CODE  4310-3a-M 

CAK-08(M230-05;  F-85687] 

Realty  Action:  Conveyance  of  Public 
Lands  In  Alaska  for  Airport  Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  realty  action. 

SUMMARY:  The  State  of  Alaska 
Department  of  Transportation  and 
Public  Facilities  has  requested 
conveyance  of  certain  lands  near  the 
Fairbanks  International  Airport.  The 
additional  lands  are  necessary  for  the 
use,  operation,  and  maintenance  of  the 
existing  airport  facility. 
ADDRESSES:  Written  comments  on  this 
Notice  should  be  submitted  to  the 
District  Manager,  Bureau  of  Land 
Management,  SteeseAVhite  Moimtains 
District  Office,  1150  University  Avenue. 
Fairbanks,  Alaska.  99709. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Rodney  1 1.  Everett,  Realty  Specialist,  at 
the  addr  iss  given  above  or  at  telephone 
(907)  47-  -2365. 

SUPPLEMENTARY  INFORMATION:  The 
following  public  lands  in  Fairbanks. 
Alaska  ate  being  considered  for 
conveyance  to  me  State  of  Alaska  for 
airport  purposes  pursuant  to  Section 
516  of  tne  Airport  and  Airway 
Improvepient  Act  of  September  3, 1982 
(96  Stat  ^92;  49  U.S.C.  2215): 

Fairbanki  Meridian,  Alaska 

T.1S.,R.;W.. 

Sec  13,  Tract  XIV,  Parcel  B; 

Sec  23,  Tract  XTV,  Parcel  A. 
T.l  S..  R.1  W.. 

Sec  18,  Tract  XVm,  Parcels  A,  B,  and  C 

Contaii  ing  72.79  acres 

The  at  ove  described  lands  have  been, 
and  remi  lin,  segregated  from  all 
appropri  ation  under  the  public  land 
laws,  inc  luding  the  mining  laws  but  not 
the  minel^  leasing  laws. 

For  a  Period  of  45  days  from  the  date 
of  publiqation  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  V  Titten  comments  to  the  District 
Manager]  at  the  above  address.  Any 
adverse  Comments  will  be  reviewed  by 
the  State  Director,  who  may  vacate, 
sustain,  or  modify  the  realty  action  and 
issue  a  final  determination.  In  the 
absence  pf  any  objection,  the  final 
determination  of  the  Department  of  the 
Interior  will  be  made  in  accordance 
with  thii  Notice. 

Dated:  December  16, 1993. 
Roger  Bobtad, 
District  Manager. 

[FR  Doc.  •4-78  Filed  1-3-94;  8:45  ami 
■aXJNQ  M  DE  4310-JA-M 


[OR-06&  4410-10:QP3-286] 


tTo 


Intent 
Manaj 
Grant  County, 


Amend  Resource 
Management  Plan;  Realty  Action* 
,  Oregon 


AGENCY: iBureau  of  Land  Management, 
Interior.  Prineville  District. 
ACTION:  Notice  of  intent  to  amend  the 
John  Da; '  Resource  Management  Plan; 
notice  o  realty  action— exchange  of 
public  li  nd  in  Grant  Coiuity,  Oregon. 


In  accordance  with  43  CFR  1601.3. 
notice  is  hereby  given  that  the  Bureau 
of  Land  Management  in  the  State  of 
Oregon,  Prineville  District,  intends  to 
amend  that  portion  of  the  John  Day 
Resource  Management  Plan  (RMP) 
within  the  Prineville  District.  The 
existing  RMP  was  approved  in  August 
1985  ani  1  provides  management 
directioi  and  resource  allocations  for  all 
BLM-mSnaged  lands  in  Grant  Coimty 
located  in  central  and  northeastern 
Oregon 


The  amendment  is  to  specifically 
identify  public  lands  in  the  Central 
Oregon  Resource  Area  located  in  Grant 
County  for  retention  or  disposal  and^o 
identify,  generally,  private  land  that 
may  be  suitable  for  acquisition  through 
exchange,  purchase  or  donation.  All 
acquisitions  will  be  on  a  "willing 
buyer — willing  seller"  basis.  Presently, 
there  are  over  180,000  acres  of  public 
land  managed  by  the  Bureau  of  Land 
Management  in  Grant  Coimty.  which 
contains  a  total  of  approximately 
3,000,000  acres  of  land.  While  the  John 
Day  RMP  does  identify  public  land 
suitable  for  sale,  it  does  not  specifically 
identify  public  lands  suitable  for 
exchange  or  other  realty  actions.  It  also 
does  not  identify  which  of  the  BLM- 
managed  public  lands  should  be 
retained  for  multiple  use  or  what 
privately-owned  lands  may  be  suitable 
for  acquisition. 

Additionally,  this  notice  serves  as  the 
Notice  of  Realty  Action  as  required  by 
43  CFR  part  2200.  The  Prineville 
District  is  considering  five  exchange 
proposals  affecting  8,340  acres  of  public 
land  described  as  follows: 

Exchange  1 


T.  10  S..  R.  27  E., 

Sec.  21:  W'/4NWy4 

22:  S'/feSW'A  

26:  NWV-iSW'A 

27:       SW'/iNW'A.       WViSW'A. 

NE'ASEV*  « 

28:  NWV4NEy4,  SE'ANE'A 

29:  SWy4SWy4 

30:  NWy4NEy4,  SEy4SEV4  

32:       r4Wy4NWy4,       E^/iSWU, 

swy4swy4.  Nwy4SEy4 

33:  E^ASEy4.  SWy4SEV4 

34:       W^/4NEV4,       NEy4MWy4, 

SEy4Swy4 

T.  IIS.,  R.27E., 
Sec.    4:  NEy4,  WViNWy4,  NWy4 

swy4,  SEy4Swy4,  W'/4SEy4, 
SEy4SEy4 

5:       SWy4NEy4,       S'/4SWy4, 

NEy4SEy4 

6:       SEy4NEy4.       SEViNW^A, 

swy4,swy4 

f :  S^ANEy4 

8:  E^-4SEy4 

11:  NViNEy4 

21:  NEy4,  SWy4NWy4,  H'/zSEV*  . 

22:  NV58NEy4,  S'/4NWy4 

23:  NEy4  

25:  ,  NWy4NWy4,      NEy4SWy4, 

NVi»SEy4 

27:  NWyrfJWA  

34:  E^/(NWi/4,  SWy4SWV4 

36:  N'/feNEy4.  NEy4NWy4  

T.  11  S.,  R.  28E., 

Sec.   5:  SEy4SWy4  

6:  E'/iNEy4,  SWy4SEV«i ._ 

17:  swy4swy4 


Acres 


80 
80 
40 

160 
80 
40 
80 

200 
120 

160 


440 

160 

120 

80 

80 

.   80 

280 

160 

160 

160 

40 

120 

120 

40 

120 

40 
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18:        N'/iNEy4.        SWy4NEy4. 

NEy4Nwy4,            N'>4SEy4, 
swy4SEV4 

20:  W'/iNWy4 

21:  NEy4NEy4  

30:  S'/4SWy4,  SEy4SEy4  

31:  N'/feNWy4,  SWANWVi  

32:  N'ANEy4 

T.  12  S..  R.  27  E.. 

Sec.   1:  Nwy4Nwy4 

2:  N'/4  

Approximately 

Exchange  2 


Acres 


T.  7  S.,  R.  27  E., 

Sec.  13:  SEy4NWy4  

21:  SEy4  

22:  s^/feswy4,  swy4SEy4 

23:  N'/iNWy4 

24:  NWy4SEy4 

26:  SWy4NWy4 

28:  V/iUEV* ; 

T.  7  S..  R.  28  E.. 

Sec.  1:  NEy4Swy4 „ 

7:        N'/iNEy4.        SWy4NEy4. 

Nwy4SEy4 

8:  NWy4SWy4 

10:  swy4SEy4 

12:  NEy4NEy4  

15:  SEy4SEy4 

17:        SEy4NEy4.        E'/4NWy4. 
E'/feSEy4 

26:  SEy4NWy4 

29:  SWy4SWy4 

30:  NEy4Swy4.  SEy4SEy4 

Approximately 

Exchanges 


T.  7  S..  R.  29  E.. 

Sec.    3:  W'/iNWy4 

9:  SWy4NWy4 .„. 

10:  W'/iSEy4  _ 

14:  S'>4!NWy4 

15:  SEy4NEy4 

T  7  S    R  30  E. 

Sec'  1:  mtyjttH^u,  SEy4Swy4, 
S'/4SEy4 

2:  NEy4NEy4.  W'/iNEy4  

5:  SEy4SEy4 

8:  NEy4,  NEy4NWy4  

9:  NEy4NWy4  

12:  NEy4.  NEy4NW%  

15:  NWy4NEy4  

23:  SEy4SWy4,  NEViSEVii  

24:  NEy4NEy4  

Approximately 

Exchange  4 


280 

80 

40 

120 

120 

80 

40 
320 


4.220 


Acres 


T.  14  S..  R.  31  E., 
Sec.  28:  SEy4NWy4.  SEy4 


40 


1,280 


Approximately . 


Acres 


200 


Exchanges 

The  adjoining  landowner  would  like 
to  acquire  the  tracts  noted  below  and 
various  proposals  have  been  discussed. 
Although  specific  tracts  have  not  been 
offered  in  exchange  for  the  public  land, 
the  BLM  would  consider  trading  these 
tracts  for  private  land  along  the  North  or 
South  Forks  of  the  John  Day  River. 


.  13  S.,  R.  28  E., 

Sec.  17:  SEy4 

18:  Lots  3  and  4  

19:  Lot  1.  EViNEy4 

20:         N'AN'/i,         SWy4NEy4. 

swy4Nwy4 

22:  S'ASEy4  

24:  NEy4SEy4,  SWy4SEy4  

29:  SWy4SWy4.  SWy4SE'A 

30:   Lots  3  and  4,   SEy4NWy4, 

NEy4SEy4 

31:  Lot  4 

32:  SEy4NWy4.  E'ASEy4  

33:        W'ANEy4.        SEy4NEy4. 

E'/fcNWy4.  NEy4SEVii  

34:  NWy4NEy4  

Approximately 


Acres 


160 

80 

120 

240 
80 
80 
80 

160 

40 

120 

240 
40 


1,440 


In  exchange  for  these  lands,  the 
Federal  Government  may  acquire  the 
following: 

Exchange  1 


200 


T.  9  S.,  R.  26  E., 

Sec.  34:  S^ASWyi 

T.  10  S.,  R.  26  E., 

Sec.    3:W'/4  

4:  NWy4SEy4.  S'/6S%  

5:  SWy4.  S'ASEy4  

8:  S'/4NEy4  

9:         N'/&NEy4,         E'/^NWy4, 

swy4Nwy4 

10:  W^AE^A,  E'/i»W'-4  

14:         S'/4NEy4,         N'/4SEy4, 

SEy4SEy4 

15:  EV4 

16:  All 

21:  NEy4.  E'ANWy4  

22:  W'/b,  N'/M4Ey4,  SWy4NE%, 

SEVii 

23:         E'/MEy4,        W'>4NW%. 

SEy4Nwy4.  S'A 

24:  W'/*SWy4.  SWyiSEVi  

25:  WhE^/a,         W'/4NWy4, 

Nwy4Swy4,  SEy4Swy4 

26:     E'/b.     E'AWVfc,    W'/WWy4, 

Nwy4swy4 

27:  NEy4NEy4  „... 

33:  NWy4SW% 

35:         N'/4NEy4,         E'/4NWy4, 

swy4Nwy4,  swy4swy4, 
E'/iSwy4.  w'ASEy., 
SEy4SEy4 

36:  NWy4NEy4,  N'ANWy4  

T.  11  S.,  R.26E.. 
Sec.        1:      N'/^NEVi,      NWy4. 

NEy4Swy.,  Nwy4SEy4 

2:         U^mVU,         E'>MWy4. 

swy4Nwy4 


Acres 


80 

320 

200 

240 

80 

200 
320 

200 
320 
640 
240 

600 

520 
120 

320 

600 
40 
40 


440 
120 


320 
200 


10:  NEV5iNEy4  

11:  NEy4NEy4  

12:  W/^^y*  

T.  11  S..  R.  27  E.. 
Sec.   7:  SEy4SEy4  

8:  swy4swy4,  S'ASEy4 

17:         N*/^Ey4,         SEy4NEy4, 

WANWy4,  S'A  

18:NEy4NEy4 

20:  N'ANEy4,  NEy4NWy4  .._ 

Approximalely 

Exchange  2 


Acres 


40 
40 
80 

40 
120 

520 

40 

120 


7,160 


T.  8  S..  R.  31  E.. 

Sec.  31:  NEy4  south  of  the  coun- 
try road 

32:  W/a  west  and  south  of  the 
county  road  

32:  E'/^Wy4,  W^/bSEy4  west  and 

south  of  the  county  road  

T.  9  S..  R.  31  E.. 

Sac.  4:  Lot  4,  swy4Nwy4, 
MW%swy4.         SEy4Nwy4. 

SEy4SWy4.    SEy4    west    and 

south  of  the  county  road 

5:  Lots  1  and  2.  SEy4NEy4  west 

and  south  of  ttie  county  road  .... 
9:    N'/^Ey4,    SEy4NEy4    west 

and  south  of  the  county  road  .... 

9:  NEy4r<wy4 

10:  NWy4  south  of  the  road  

10:  E^>^SWy4  west  and  south  of 

the  county  rd  

Approximately 

Exchanges 


Acres 


850 


T.  7  S.,  R.  29  E.. 
Sec.    1:                 swy4Nwy4, 
Nwy4Swy4.  SEy4Swy4,  SEy4 
2:     SEy4NEy4,     swy4SEy4, 
E'/iSEy4 

3:  S'ASEy4  

4:  S'AEy4 ; 

9:  N'/ifN'/4  

10:  N'/feN',4  

11:  N'/*N'A.  S'/iNWy4  

T.  7  S..  R.  30  E.. 
Sec.    2:  N'/4NWy4  

3:  SWy4NEy4.  NEy4SWV4  

4:  S'ANEy4.  NWy4  

5:           ^'MH'/t,           N'>^Wy4, 
f^W'ASEy4  

6:  S'/W/k.  N'/feS'/* 

Approximatety 

Exchange  4 


Acres 


280 

160 
80 
80 
160 
160 
200 

80 

80 

240 

280 

320 


2.120 


T.  14  S..  R.  26  E.. 
Sec.  36:  W^  (or  other  property  of 
equal  value,  along  the  South 
Fort(  to  the  John  Day  River)  

Approximatsly 


Acres 


320 


320 
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ExcihangeS 

Tracts  to  be  acquired  have  not  yet 
been  identiHed,  but  the  proponent  has 
offered  to  purchase  land  along  the  North 
or  South  Forks  of  the  John  Day  River. 

Appraisals  for  these  exclianges  have 
not  yet  been  completed.  Therefore,  the 
amount  of  land  traded  may  be  different 
than  that  shown  after  values  are 
equalized. 

The  purpose  of  the  exchanges  are  to 
acquire  and  block  up  lands  in  Grant 
County,  particularly  along  the  forks  of 
the  John  Day  River.  These  lands  have 
high  public  value  for  riparian,  fisheries, 
wildlife,  recreation  and  scenic  quality. 
Acquisition  of  this  land  would  be 
consistent  with  the  Bureau's  planning 
system  after  the  plan  is  amended.  The 
value  of  the  lands  has  not  been 
determined;  however,  upon  completion 
of  the  final  appraisal,  the  acreage  will  be 
adjusted  or  money  will  be  used  to 
equalize  values.  The  public  lands  will 
be  transferred  subject  to:  (1)  A 
reservation  to  the  United  States  of  a 
rights-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  Aug.  30, 1890  (43 
U.S.C.  945);  (2)  AH  valid  existing  rights- 
of-way,  leases,  permits  or  licenses  in 
effect  at  the  time  of  exchange.  The 
mineral  estate  is  expected  to  be 
included  in  tlie  exchange. 

Interest  has  also  been  expressed  in  a 
tract  of  public  land  described  as: 


T.  13  S.,  R.  31  E., 
Sec.  26:  SWV4SWy4 

35:  NWV4NWV4  

Approximately 


Acres 


40 
40 
80 


This  land  would  be  retained  for  use 
associated  specifically  with  the  airport 
and  allow  for  expansion  of  airport 
activities.  If  not  used  in  conjimction 
uith  the  airport,  the  tract  will  become 
available  for  exchange. 

The  publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  described  above  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
from  exchange  pursuant  to  Section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 

This  segregative  effect  shall  terminate 
upon  issuance  of  a  patent  to  such  lands, 
upon  publication  in  the  Federal 
Register  of  a  Notice  of  Termination  of 
the  segregation  or  18  months  from  date 
of  this  publication,  whichever  occiirs 
first. 

SUPPl^MENTARY  INFORMATION:  Copies  of 
the  scoping  document,  as  well  as 
detailed  information  concerning  the 
proposed  exchanges  and  land  use  plan 


amendmenj,  are  available  for  review  at 
the  PrineviDe  District  Office,  185  East 
Fourth  St.,  frineville,  OR  97754.  (503) 
447-4115  atid  the  Central  Oregon 
Resource  ATea,  2321  E.  Third  St.,  (503) 
447-7003.  Contact  Dick  Cosgriffe,  Area 
Manager  or  Ron  Lane,  Realty  Specialist 

PUBLIC  PARI  ICIPATION  IN  THE  PLAN 
AMENDMENT^  Major  issues  involved  in 
the  plan  an^endment  are  the 
identification  of  public  lands  in  the 
Central  Oragon  Resource  Area  located  in 
Grant  Couiity  for  retention  for  multiple 
use  managi  ment,  the  identification  of 
public  lane  s  suitable  for  disposal  by 
sale,  excha  ige  or  public  purpose  lease, 
the  general  identification  of  areas  of 
private  lam  1  suitable  for  acquisition  and 
access  to  tlie  public  lands  by  people  of 
the  United  States. 

Disciplin  bs  to  be  represented  on  the 
interdiscip  inary  team  preparing  the 
plan  amen(  ment  and  associated 
Environmental  Assessment  (EA)  are: 
Wildlife,  fisheries, recreation, 
watershed,  lands  and  realty,  cultural, 
forestry,  ec  snomics  and  land  use 
planning.  ( lopies  of  the  scoping 
document,  |as  well  as  more  detailed 
informatioii  are  available  at  the 
Prineville  tlistrict  Office  or  the  Central 
Oregon  Reiource  Area  Office,  both 
located  in  Prineville,  Oregon. 

A  45-day  period  for  public  review  and 
comment  is  provided  to  meet  the 
requirements  for  both  the  Notice  of 
Intent  and  tslotice  of  Realty  Action. 
Scoping  oflissues  and  management 
alternatives  which  have  been  identified 
will  also  be  refined  through  this 
process.  Tke  45-day  comment  period 
will  begin  Arith  the  publication  of  this 
Notice  in  t  le  Federal  Register.  There 
will  be  an  )pen  house  in  Prineville  on 
February  2 ,  1994,  in  the  BLM  office  at 
2321  E.  Th  ird  Street  from  10  a.m.  to  3 
p.m.  to  pn  vide  information  and  answer 
questions  regarding  the  proposals  in  this 
plan.  A  public  meeting  will  also  be  held 
in  John  Dakr  on  February  3, 1994  at  7 

fi.m.  in  th(  Grant  County  Senior  Center, 
ocatedat  142  NE  Dayton  Street. 
Additional  meetings  and  a  60-day 
public  coiiunent  opportunity  will  be 
provided  i^pon  completion  of  the  draft 
managem^t  plan  amendment  and 
environrnqntal  assessment  in  the  spring 
of  1994.  Dktes,  times  and  locations  of 
those  meetings  and  public  comment 
opportunities  will  be  published  in  the 
Federal  Register,  as  well  as  in  local 
newspape  's.  Notices  will  also  be  mailed 
to  all  kno^  im  interested  parties. 

Dated:  D(  cember  23, 1993. 
James  L.  Hj  incock. 
Dutrict  Ma  lager. 
IFR  Doc  94  -2  Filed  1-3-94;  8:45  am) 

■aXMQ  coo  :  4410-39-M 


[ES-960-4950-10-4600:  ES-046621,  Group 
11.  Virginia] 

Notice  of  Riing  of  Plat  of  Dependent 
Resurvey 

The  plat,  in  one  sheet,  of  a  portion  of 
George  Washington  Memorial  Parkway, 
Fairfax  County,  Virginia,  has  been 
officially  filed  in  Eastern  States, 
Springfield,  Virginia,  at  7:30  a.m.,  on 
December  17, 1993. 

The  survey  was  made  upon  request 
submitted  by  the  National  Park  Service. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per 
copy. 

Dated:  December  22. 1993. 
Charles  E.  Bush, 
Acting  State  Director. 
(PR  Doc.  94-86  Filed  1-3-94;  8:45  ami 

BNJJNO  CODE  4310-CJ-M 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  Lesser  Long-Nosed 
Bat  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  lesser  long-nosed 
bat  {Leptonycteris  curasoae 
yerbabuenae)  which  the  Service  listed 
as  an  endangered  species  in  1988  (FR 
38460;  September  30, 1988).  The  lesser 
long-nosed  bat  occurs  in  southern 
Arizona,  southwest  New  Mexico  and  the 
western  and  southern  portions  of 
Mexico.  This  species  is  migratory  and  is 
found  in  the  United  States  during  the 
summer.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
March  7, 1994,  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.S.  Fish  and 
Wildlife  Service,  3616  West  Thomas 
Road,  suite  6,  Phoenix.  Arizona  85019. 
Written  comments  and  material 
regarding  the  plan  should  be  addressed 
to  the  State  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Please  phone  Lesley  Fitzpatrick,  U.S. 
Fish  and  Wildlife  Service,  Fish  and 
Wildlife  Service  Biologist;  at  telephone 
602/379-4720  (see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  me  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  the  site  specific 
management  actions  considered 
necessary  for  conservation  and  survival 
of  the  species,  establish  objectives,  and 
measurable  criteria  for  the  recovery 
levels  for  downlisting  or  delisting 
species,  and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service,  and 
other  affected  Federal  agencies,  will 
take  these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

The  lesser  long-nosed  bat  occurs  in 
caves  and  mines  in  southern  Arizona 
from  approximately  May  through 
September.  Both  maternity  colonies  and 
night  roosts  are  foimd  in  the  state. 
Wintering  arwxi  for  bats  that  summer  in 
the  United  States  are  not  defined. 
Maternity  colonies  and  other  types  of 
roosts  are  found  in  western  and 
southern  Mexico.  Management  issues 
and  concerns  include  mining  activities, 
disturbance  of  foraging  areas,  animal 
control  actions,  and  human  disturbance 
of  roost  sites. 

The  lesser  long-nosed  bat  recovery 
plan  has  been  reviewed  by  the 
appropriate  Service  staff  in  Region  2 
and  was  developed  with  input  from 
selected  experts  on  the  biology  of  the 
species.  The  plan  will  be  finalized  and 
approved  following  incorporation  of 
comments  and  material  received  during 
this  comment  period. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 


biological  comments  received  by  the 
date  specified  above  will  be  considered 
prior  to  the  approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  December  16, 1993. 
lohB  G.  Rogers, 
Regional  Director. 
[FR  Doc  94-13  Filed  1-3-94;  8:45  am] 

BIUMO  COOC  «10-6S-II 


Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  has  entered  into  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  CQInc.  The 
purpose  of  the  CRADA  is  to  develop 
models  for  predicting  the  fate  of 
potentially  toxic  trace  elements  in 
commercial  coal  cleaning  procedures. 
Any  other  organization  interested  in 
pursuing  the  possibility  of  a  CRADA  for 
similar  kinds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Chief,  Branch  of  Coal  Geology, 
U.S.  Geological  Survey,  Mail  Stop  972, 
Denver  Federal  Center,  Denver,  CO 
80225;  telephone  303-236-7726,  FAX 
303-236-7738, 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  B.  Finkelman  of  the  U.S. 
Geological  Survey,  Branch  of  Coal 
Geology,  Mail  Stop  956,  Reston,  VA 
22092,  telephone  (703)  648-6412,  FAX 
(703) 648-6419. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  December  21, 1993. 
Ben)amin  A.  Morgan, 

Chief,  Geolo^c  Division. 

(FR  Doc  94-10  Filed  1-3-94;  8:45  am] 

BtLUNQ  coot  4*1»-31-« 


National  Park  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 


Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  at  1  p.m.  (PST) 
on  Saturday,  January  22, 1994,  at  West 
Marin  School  in  Point  Reyes  Station, 
California  to  hear  presentations  on 
issues  related  to  management  of  the 
Point  Reyes  National  Ashore  and 
adjoining  Golden  Gate  National 
Recreation  lands. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Counties.  Members  of 
the  Commission  are  as  follows: 
Mr.  Richard  Bartke,  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Mr.  Ernest  Ayala 
Dr.  Howard  Cogswell 
Brig.  Gen.  John  Crowley,  USA  (ret) 
Mr.  Margot  Patterson  Doss 
Mr.  Neil  D.  Eisenberg 
Mr.  Jerry  Friedman 
Mr.  Steve  Jeong 
Ms.  Daphne  Greene 
Ms.  Gimmy  Park  Li 
Mr.  Gary  Pinkston 
Mr.  Merritt  Robinson 
Mr.  R.  H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Joseph  Williams 
Mr.  Mel  Lane 

Included  on  the  agenda  for  this  public 
meeting  will  be: 

1.  Presentation  of  Giocomini  Ranch 
Wetlands  Feasibility  Study. 

2.  Status  report  on  tule  elk 
assessment. 

3.  Report  on  range  conditions  at  Point 
Reyes  National  Seashore. 

4.  Repon  on  the  proposed  Education 
Center  Annex  at  Point  Reyes  National 
Seashore. 

Interested  individuals,  representatives 
of  organizations,  and  public  officials  are 
invited  to  express  their  views  in  person 
at  the  January  22  public  meeting.  No 
action  is  anticipated  on  these  issues  by 
the  Advisory  Commission. 

This  meeting  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  availabl )  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  for  this 
meeting  will  be  available  after  February 
11.  1994.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San 
Francisco,  California  94123. 
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Dated:  December  22, 1993. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Western  Region. 
(FR  Doc.  94-26  Filed  1-3-94;  8;45  amj 

WUMta  COOC  4310-T0-# 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  25, 1993.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  January  19, 
1994. 

Patrick  Andrus, 

Acting  Chief  of  Registration,  National 
Register. 

COLORADO 

Morgan  County 

Fort  Morgan  Power  Plant  Building.  N.  Main 
St.  E  side,  N  of  jet.  with  US  6,  Fort  Morgan, 
93001553 

FLORIDA 

Palm  Beach  County 

Palm  Beach  Mercantile  Company,  206 
Gematis  St.,  West  Palm  Beach.  930015S2 

GEORGIA 

Qay  County 

Sutton,  Warren,  House,  VS  27  1000  ft  S  of 
jet.  with  GA  37  at  Sutton's  Corners,  Edison 
vicinity,  93001571 

HA  WAD 

Hawaii  County 

Hind,  James  M.,  House,  Skilled  Camp,  House 
1,  Hawi.  93001557 

Honolulu  County 

Smyth,  Mabel,  Memorial  Building.  501 
Punchbowl  St.,  Honolulu,  93001558 

MARYLAND 

Washington  County 

Hagerstown  Historic  District,  Roughly 
bounded  by  Prosp>ect  and  Canon  Aves., 
Memorial  Blvd.  and  the  CSX  RR  tracks, 
HagerstOMOi,  93001551 

NEW  YORK 

Suffolk  County 

St.  Johns  Episcopal  Church  and  Cemetery, 
Montauk  Hwy.  NE  side,  about  300"  NW  of 
the  jet.  with  Locust  Ave.,  Town  of  Islip. 

OREGON 

Lane  County 

Cottage  Grove  Downtown  Commercial 
Historic  District,  Area  surrounding  Main 


St.  between  Coast  Fork  Willamette  R.  and 
Ninth  {St.,  Cottage  Grove,  93001568 
Stewart,UjaSells  D.,  House.  1807  E.  Main  St.. 
Cottag^  Grove.  93001569 

Multnoieah  County 

Buyers  Auilding.  317  SW.  Alder  St.,  Portland, 

93001E67 
FrancesBuilding  and  Echo  Theater,  3628- 

3646  SE.  Hawthorne  Blvd.,  Portland, 

93001566 
Haycock.  Ernest,  Estate,  4700  SW.  Humphrey 

Blvd.,  Portland,  93001565 
O'Donntll,  E.J.,  House,  5535  SW.  Hewett 

Blvd.. 'Portland.  93001564 
PocicardlSe/vjce  Building,  121  NW.  Twenty- 
Third  l\ve.,  Portland.  93001570 
Salerno  Apartments,  2325  NE.  Flanders  St., 

Portlahd.  93001563 
Telegraii  Building.  1101  SW.  Washington  St., 

Portland.  93001560 
Tudor /^ms  Apartments,  1811  NW.  Couch 

St..  Pcvtland.  93001562 
United  itates  Steel  Corporation  Office  and 

Warehouse,  2345  NW,  Nicolai  St., 

Portlajid.  93001561 

PUERTt  t  RICO 

Vieques  Municipality 

Casa  Au  gusto  Delerme,  7  Benitez  Guzman 

St.,  Is^l  Segimda.  93001555 
Delerme  Anduze  House,  361  Antonio 

Mellai  lo  St.,  Isabel  Segunda.  93001556 
Smaine-  Oritx  House,  341  Antonio  Mellado 

St.,  Isabel  Segunda,  93001554 
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INTER!  TATE  COMMERCE 
COMMI 5SI0N 

[Finano  i  Docket  No.  32412] 

EASX  lallroad  Corporation— Purchase 
and  Oaaratlon  Exemption — CSX 
Transaortation,  Inc.,  Una  In 
Pennsylvania 

AGENCY:  Interstate  Commerce 

Commission. 

ACnONJ  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C  10505,  the 
Commission  exempts  from  the 
regulatory  requirements  of  49  U.S.C. 
11343.  et  seq.,  the  purchase  and 
operation  by  EASX  Railroad 
Corporation  (EASX)  of  a  line  of  CSX 
Transpprtation.  Inc.,  and  two  of  its 
affiliates,  Allegheny  and  Western 
Railway  Company  and  Bu^lo, 
Rochester  and  Pittsburgh  Railway 
Company,  subject  to  standard  labor 
protecttve  conditions.  The  line,  known 
as  the  TSample  Spur",  is  0.7  mile  long 
and  located  in  New  Castle,  PA. 

DATES:  |This  exemption  is  effective  on 
February  3, 1994.  Petitions  to  stay  must 
be  filed  January  19. 1994.  Petitions  to 
reopeni  must  be  filed  by  January  24, 
1994. 


ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32412  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423,  and  (2)  Betty  Jo 
Christian,  1330  Connecticut  Ave.  NW., 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pidc  up  in  person  fi-om:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721]. 

Decided:  December  23. 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Sinunons.  Commissioners 
Phillips,  and  Philbin. 
Sidney  L.  Strickland,  Jr., 
Secretoiy. 
(FR  Doc.  94-87  Filed  1-3-94;  8:45  am] 
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[Decision  Na  13;  Finance  Docket  No.  32133 
(Sut>-Nos.  1-3)] 

The  Kansas  City  Southern  Railway  Co., 
et  al.;  Haulage  and  Trackage  Rights 
Over  Unes  of  Union  Pacific  Railroad 
Co.,  et  al. 

In  the  matter  of  [Finance  Docket  No.  32133 
(Sub-No.  1)1.  the  Kansas  City  Southern 
Railway  Company — Haulage  Rights  Over  The 
Lines  of  Union  Pacific  Railroad  Company 
and  Chicago  and  North  Western 
Transportation  Company;  [Finance  Docket 
No.  32133  (Sub-No.  2)],  St.  Louis 
Southwestern  Railway  Company  and  SPCL 
Corp. — ^Trackage  Rights  Over  Lines  of  Union 
Pacific  Railroad  Company  and  Missouri 
Pacific  Railroad  Company  in  Wyandotte 
County.  KS,  and  Jackson  County.  MO;  and 
[Finance  Docket  No.  32133  (Sub-No.  3}),  CCP 
Holdings,  Inc.  and  Chicago,  Central  &  PaciHc 
Railroad  Company — Trackage  Rights  Over 
Certain  Lines  of  Union  Pacific  Railroad 
Company,  Missouri  Pacific  Railroad 
Company,  and  Chicago  and  North  Western 
Transportation  Company. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Decision  No.  13. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  the  appHcations  of  (1) 
The  Kansas  City  Southern  Railway 
Company  (KCS),  (2)  Southern  Pacific 
Transportation  Company  (SPT),  The 
Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW)  and  St. 
Louis  Southwestern  Railway  Company 
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(SSW),  and  SPCL  Corp..  and  (3) 
Chicago,  Central  k  Pacific  Railroad 
Company  [CCkP]  and  CCP  Holdings, 
Inc.  (CCP  Holdings)  for  the 
establishment  of  haulage  rights,  trackage 
rights,  certain  local  service  rights,  and 
certain  other  conditions  on  Unes  of 
Union  Pacific  Railroad  Company  (UP), 
Missouri  Pacific  Railroad  Company 
(MP),  and  Chicago  and  North  Western 
Transportation  Company  (CNW).  These 
applications  are  responsive  to  the 
proposed  acquisition  of  control  of  CNW 
by  Union  Pacific  Corporation  and  its 
subsidiary  railroads,  UP  and  MP. 
EFFECTIVE  DATE:  This  decision  is 
effective  on  January  4, 1994.  Written 
comments  and  all  evidence  must  be 
filed  with  the  Interstate  Commerce 
Commission  by  February  28. 1994. 
Rebuttal  is  due  March  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Shick  (202)  927-5257  or 
Donald  J.  Shaw  (202)  927-5610;  TDD  for 
hearing  impaired:  (202)  927-5721. 
ADDRESSES:  An  original  and  20  copies  of 
all  comments  referring  to  Finance 
Docket  No.  32133  (Sub-No.  1),  Finance 
Docket  No.  32133  (Sub-No.  2),  or 
Finance  Docket  No.  32133  (Sub-No.  3), 
as  appropriate,  must  be  filed  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
Five  copies  of  all  comments  must  also 
be  sent  to;  Room  2118,  Office  of 
Proceedings,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
One  copy  must  be  sent  to  the  Attorney 
General  of  the  United  States,  the 
Secretary  of  Transportation,  and  the 
other  active  parties  of  record,  including 
the  primary  applicants'  representatives. 
SUPPLEMENTARY  INFORMATION:  In  No. 
32133,  Union  Pacific  Corporation,  and 
its  subsidiary  railroads  Union  Pacific 
Railroad  and  Missouri  Pacific  Railroad 
(collectively,  UP),  seek  to  acquire 
control  of  CNW  and  its  corporate  parent, 
Chicago  and  North  Western  Holdings 
Corp.  Notice  of  acceptance  of  the  UP 
application  was  published  in  the 
Federal  Register  on  February  26. 1993, 
at  58  FR  11626.  On  November  29, 1993, 
pursuant  to  the  Commission's  revised 
procedural  schedule  set  forth  in  Union 
Pacific  Corp..  Et  Al.— Control— CNW.  9 
I.C.C.2d  939  (1993),  the  following 
responsive  applications  were  filed: 

Finance  Docket  No.  32133  (Sub-No. 
1).  KCS  seeks  the  impositicm  of  the 
followring  protective  conditions 
designed  to  "renovate"  its  current 
"north  end"  haulage  rights  over  UP 
between  Kansas  Gty  and  Omaha,  NE/ 


Council  BIufEs.  lA.  Lincoln,  NE, 
Atchison.  KS,  and  Topeka.  KS:  > 

(1)  A  new,  cost-based,  haulage  charge, 
based  upon  UP's  current,  actual  costs,  with 
periodic  adjustments; 

(2)  Elimination  of  all  restriction*  as  to  local 
service  and  Interlining  at  Kansas  City  of 
traffic  moving  pursuant  to  those  haulage 
rights: 

(3)  A  guarantee  by  UP  of  "most  favored 
nation"  treatment  being  extended  to  KCS  on 
all  UP  switching  charges  and  practices  at 
Omaha/Council  BlufEs;  and 

(4)  A  guarantee  by  UP  of  minimum  transit 
time,  between  the  receipt  or  delivery  of  cars 
for  shipment  under  the  haulage  rights,  on  the 
one  hand,  and,  on  the  other  hand,  the 
interchange  of  those  cars  to  KCS.  with 
penalty  provisions  for  any  default. 

KCS  also  seeks  new  haulage  rights  over 

CNW: 

(5)  Haulage  rights,  convertible  to  traclcage 
rights  at  KCS's  option,  over  CNW  Unas 
between  Council  Bluffs  and  Sheldon,  lA; 
between  Council  Bluffs-Fort  Dodge,  LA,  and 
the  surrounding  area;  and  between  Kansas 
City,  MO,  and  Des  Moines,  LA;  and  certain 
related  conditions. 

Finance  Docket  No.  32133  (Sub-No. 
2).  SP  seeks  denial  of  the  application, 
but  alternatively,  requests  Uie 
imposition  of  the  foUowing  conditions: 

(1)  Access  by  such  trackage  and  haulage 
rights  as  would  be  most  efficient  in  the 
circimistances  to  provide  full  service  to  all 
shippers  served  by  CNW  and  iu  existing 
affiliates  (except  those  In  Michigan  and 
northeast  Wisconsin).  SP  may  hold  out 
service  in  its  own  name,  and  quote  rates  and 
contracts  without  the  concurrence  of  CNW; 
CNW  shall  furnish  the  underlying  rail 
transportation  as  an  independent  contractor 
for  mutually  agreed  upon  compensaUon  (or 
Commission  prescribed  compensation  In  the 
event  of  a  failure  to  agree);  and  CNW  shall 
give  such  traffic  equal  handling  and  priority 
as  its  own  traffic; 

(2)  Access  by  such  trackage  and  haulage 
ri^ts  as  would  be  most  efficient  in  the 
circumstances  (a)  to  serve  origins  and 
destinations  exclusively  served  by  UP  via 
Missouri  Pacific  Railroad  (MP)  and  former 
Missouri-Kansas-Texas  Railroad  lines  (MKT); 
and  (b)  to  bridge  between  the  CNW  in  the 
North  and  the  SP  in  the  South.  SP  may  hold 
out  service  in  its  own  name,  and  quote  rates 
and  contracts  without  the  concurrence  of 
CNW;  MP  shall  furnish  the  underlying  rail 
transportation  as  an  Independent  contractor 
for  mutually  agreed  upon  compensaUon  (or 
Commission  prescribed  compensation  in  the 
event  of  a  failure  to  agree);  and  MP  shall  give 
such  traffic  equal  handling  and  priority  as  its 
own  traffic; 

(3)  Such  change*  in  compensation, 
ownership  and  responsibility  far 
maintenance,  dispatch  and  other  operations. 


and  terminal  rights  and  access  to  certain 
intermediate  points,  as  will  permit  efficient 
and  e^iactive  competition  by  SP  utilizing  the 
trackage  rights  granted  in  Finance  Docket  No. 
30.000:  (a)  to  SSW  between  Kansas  Qty,  MO, 
and  East  St  Louis,  IL;  and  (b)  to  DRGW 
between  Pueblo,  CO,  and  Kansas  City.  Such 
changes  include  various  measures  to  insure 
that  SP  trains  are  to  be  given  equal  treatment 
with  UP  trains: 

(4)  Provisions  designed  to  provide  access 
to  CNW  facilities  at  the  Chicago  Switching 
District  that  will  allow  SP  to  provide  service 
and  competition  on  temis  and  conditions  no 
less  favorable  than  those  available  to  UP 
today,  including  reciprocal  switching;  and 

(5)  Access  to  and  participation  in  each  of 
the  marketing  and  operational  coordinations 
of  the  type  described  at  pages  372-376  of 
Volume  1  of  the  Application,  which  are 
entered  into  by  UP  and  CNW  with  each  other 
subsequent  to  the  effective  date  of  any 
control  authority  granted  in  this  proceeding, 
on  terms  and  conditions  that  are 
substantially  equivalent  to  the  terms  and 
conditions  of  UP's  access  or  participation. 

Finance  Docket  No.  32133  (Sub-No. 
3).  CC&P  and  CCP  Holdings  request: 

(1)  Overhead  trackage  rights  for  CCftP  over 
UP's  Council  Bluffi  Subdivision  between  the 
connection  of  OC&P'i  rail  line  at  CCkP 
milepost  512.2  (Council  BlufEi,  lA)  and  the 
KCS/Soo  Line  )oint  Agency  Yard  and  UPRR 
Neff  Yard  in  Kansas  City,  MO.  and  Kansas 
Qty.  KS,  with  the  right  to  interchange  with 
all  connecting  carriers  at  Kansas  City,  and  to 
handle  directly  inbound  movements  of  grain 
to  all  existing  grain  receivers  located  on  UP 
and  CNW  at  Kansas  Qty; 

(2)  Overhead  trackage  rights  over  CNW's 
Sioux  Qty  Sutxlivision  between  the 
connection  of  GCftP's  line  with  CNW's  line 
at  CNW  milepost  76.3  (Sioux  Qty.  L\)  and 
the  connection  with  OC&P's  line  at  Council 
Bluffs,  with  the  right  to  directiy  handle 
inbound  movements  of  soybeans  and 
outbound  movements  of  soyl>ean  meal,  oil, 
and  other  soybean  products  to  and  from  the 
Ag  Processing,  Inc.,  plant  located  on  CNW  at 
Sergeant  Bluff,  LA; 

(3)  Overhead  trackage  rights  for  CCftP  over 
CNW's  Fort  Dodge  Subdivision  between  the 
connection  of  CCaP's  line  to  CNW's  line  at 
CNW  milepost  372.5  (Fort  Dodge,  LA)  and 
milepost  354.2,  at  the  private  tracks  of  Ag 
Processing.  Inc..  at  Eagle  Grove,  LA,  for  the 
limited  purpose  of  handling  inbound 
shipments  of  soybeans  and  coal  and 
outbound  movements  of  grain  products  to/ 
from  the  Ag  Processing.  Inc.,  plant  located  on 
CNW  at  Eagle  Grove,  LA. 

The  applications  substantially  comply 
with  the  applicable  regulations.'  The 


■  That*  right*  were  iMgotiated  with  i;P  as  a  remit 
of  the  Commiadoe's  derliioni  In  Union  Podfio— 
Control    Minouii  Pacific  Western  Pacific  308 
LCC  4Se,  Sea-a72  (leaa);  and  Unmn  Pocific  Corp. 
et  ai.-ContRO-MCMCS-TX  Co.,  •(  ai,  4  LCCid 
409, 4S2-4S8  (1986). 


1  Although  SP's  applicatioo  inchides  pro  ibnaa 
financial  information  for  the  fini  year  of 
consummation  of  Iha  transaction,  it  has  ftUed  to 
submit  pro  forma  statament*  covering  lubwquent 
reporting  period  requirements  under  the 
Commission's  contoUdatlon  pcocedurM,  49  CFR 
liao.9.  Girw  the  natuie  of  the  oondiUoos  thai  SP 
i*  requesUng.  the  Cbuocial  Infonnation  omiUad 
would  appear  to  be  of  vMy  limited  relevance,  at 
best,  and  UBnacaasacy  lo  a  dedston.  Monovsr.  our 

CoaUat<«d 


application  and  exhibits  are  available 
for  inspection  in  the  Public  Docket 
Room  at  the  offices  of  the  Interstate 
Gimmerce  Commission  in  Washington, 
DC  In  addition,  they  may  be  obtained 
upon  request  from  applicant's 
representatives. 

These  applications  are  consolidated 
for  disposition  with  the  primary 
application  in  Finance  Docket  No. 
32133.  Service  of  an  initial  decision  will 
be  waived,  and  determination  of  the 
merits  of  the  applications  will  be  made 
in  the  first  instance  by  the  entire 
Commission.  49  U.S.C.  11345(f). 

Interested  persons  may  participate 
formally  by  submitting  written 
comments  regarding  all  or  any  of  the 
responsive  applications.  Comments 
should  indicate  the  exact  proceeding 
designation,  and  should  be  filed  with 
the  correct  number  of  copies  and  with 
the  Commission  offices  specified  above 
no  later  than  February  28, 1994. 
Comments  shall  include  the  following: 
The  person's  position  in  support  of  or 
in  opposition  to  the  proposed 
transaction;  any  and  all  evidence, 
including  verified  statements,  in 
support  of  or  in  opposition  to  the 
proposed  transaction;  and  specific 
reasons  why  approval  would  or  would 
not  be  in  the  public  interest.  See  49  CFR 
1180.4(d)(1).  Interested  persons  who  do 
not  intend  to  participate  formally  in  the 
proceeding  but  who  desire  to  comment 
may  file  statements,  subject  to  the  filing 
and  service  requirements  specified 
below.  Persons  must  state  specifically 
whether  they  intend  actively  to 
participate  in  the  proceeding  or  whether 
they  wish  only  to  be  advised  of  all 
decisions  issued  by  the  Commission. 
Failure  to  state  an  intention  to 
participate  as  an  active  party  will  result 
in  the  person  being  placed  in  the  latter 
category. 

Written  comments  must  be 
concxirrently  served  by  first  class  mail 
on  the  Secretary  of  the  Department  of 
Transportation,  on  the  Attorney  General 
of  the  United  States,  and  on  all  other 
persons  designated  as  active  parties  of 
record  on  the  Commission's  service  list, 
including  primary  applicants' 
representatives.  ^ 

Rebuttal  in  support  of  these 
responsivJB  applications  must  be  filed  by 
March  19, 1994. 

Because  these  applications  contain 
proposed  conditions  to  approval  of  the 
application  in  Finance  Docket  No. 
32133,  the  Commission  will  entertain 


no  reques  ts  for  affirmative  relief  related 
to  these  p  roposals.  Parties  may  only 
partidpal  a  in  direct  support  of  or  direct 
oppositiob  to  these  applications  as  filed. 

This  action  will  not  significantly 
affect  eitl  er  the  quality  of  the  human 
environment  or  energy  conservation. 

It  is  orc^ered: 

1.  To  the  extent  that  applicants  failed 
to  submit] certain  financial  evidence  in 
the  applisation  filed  in  Finance  Docket 
No.  3213$  (Sub-No.  2)  as  required  by  49 
CFR  118a|.9,  the  requirements  of  that 
section  ade  waived. 

2.  The  Applications  in  Finance  Docket 
No.  3213i  (Sub-Nos.  1,  2,  and  3)  are 
accepted  tor  consideration. 

3.  The  parties  shall  comply  with  all 
provision  i  as  stated  above. 

Decided  December  21, 1993.   ' 

By  the  Qjmmission,  Chairman  McDonald, 

Vice  Chaiitnan  Simmons,  Commissioners 

Phillips  aod  Philbin. 

Sidney  L.  Strickland,  )r., 

Secretary.  | 

[FR  Doc  94-88  Filed  1-3-94;  8:45  am] 
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ngulaUont  «vill  change  a*  of  Oecambar  30. 1993, 
and  iha  application  would  qualify  at  complete  if  it 
had  beao  filed  after  that  data.  Sea  R.B. 
Consolidation  Pmced.  of  Significant  Transactions, 
9 1.CC2d  1198  (1993).  CooMiiuantly.  we  will  waive 
the  requirement  on  our  own  motion. 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  Act  and  the 
CompretKnslve  Environmental 
Response,  Compertsation,  and  Liability 
Act         I 

In  accordance  with  Departmental 
policy,  28  CFR  50.7;  notice  is  hereby 
given  thai  a  proposed  consent  decree  in 
United  States  v.  Environmental  Pacific 
Corp..  Ciiil  Action  No.  91-771-AS  was 
lodged  on  December  17, 1993,  with  the 
United  Slates  District  Court  for  the 
District «  Oregon.  The  Consent  Decree 
settles  all  claims  with  the  two 
defendants.  Environmental  Pacific 
Corporation  (EPC)  and  Richard  Hill. 

Tne  original  complaint  in  this  action 
was  brou^t  against  EPC  pursuant  to 
Section  3008(h)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6g28(h),  seeking  an  order  that 
EPC  perfarm  corrective  action  at  its 
facility  ii  Amity.  Oregon  to  clean  up 
hazardou  t  constituents  that  had  been 
released  (nto  the  environment.  EPC 
operated  b  hazardous  waste  treatment, 
storage  ot  disposal  facility  in  Amity, 
where  EIJC  handled  primarily  spent 
batteriesJelectroplating  wastewater 
treatmenj  sludge,  and  other  allegedly 
recyclable  materials  containing  plastics 
and  metals. 

In  an  amended  complaint,  the  United 
States  added  claims  against  EPC  and 
Richard  lill.  the  President  of  EPC  while 
the  comi  any  was  in  operation,  pursuant 


to  40  CFR  268.50  for  improper  storage 
of  F006  electroplating  wastes  and 
mercury,  which  are  wastes  restricted 
from  land  disposal  imder  RCRA.  The 
amended  complaint  also  included  a 
claim  against  Richard  Hill  under  section . 
104(e)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  (CERCLA),  42  U.S.C.  9604(e). 
for  failure  to  timely  respond  to 
information  requests  that  EPA  had  sent 
to  Mr.  Hill. 

As  set  forth  in  the  consent  decree. 
Settling  Defendants  shall  pay 
$113,055.30  towards  past  response  costs 
incurred  during  a  removal  action 
performed  by  H'A  pursuant  to  its 
authority  under  section  104  of  CERCLA. 
42  U.S.C.  9604,  at  the  EPC  facility. 
Settling  Defendants  shall  also  pay 
$60,163.00  which  will  be  used  for 
performing  sampling  and  analysis  and 
groimdwater  monitoring  outside  of  the 
boimdaries  of  the  EPC  facility. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Environmental  Pacific  Corp.,  DOJ  Ref. 
#90-7-1-608. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  312  U.S.  Courthouse, 
620  SW  Main  Street,  Portland,  Oregon 
97205;  the  Region  10  Office  of  EPA,  7th 
Floor  Records  Center,  1200  Sixth 
Avenue,  Seattle,  WA  98101:  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $6.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cmdoit 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  94-83  Filed  1-3-94;  8:45  am] 
BOUNQ  CODE  4410-01-M 


Notice  of  Lodging  of  Partial  Consent 
Decree  Pursuant  to  the  Clean  Water 
Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
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given  that  a  partial  consent  decree 
resolving  the  remaining  two  of  five 
counts  in  United  States  v.  Windward 
Properties,  Inc.  and  Mobil  Land 
Development  (Georgia)  Corp.,  No.  1:91- 
CV-348-JEC  (N.D.  Ga.),  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Georgia  on 
December  13, 1993.  The  other  three 
counts  of  the  complaint  were  previously 
settled  pursuant  to  a  partial  consent 
decree  entered  by  the  Court  in  May 
1993. 

The  proposed  partial  consent  decree 
concerns  alleged  violations  of  sections 
301  and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1311. 1344,  as  a  result  of  the 
unpermitted  construction  of  a  dam  in 
Caney  Creek  and  a  recreation  area  in 
wetlands  by  the  defendants  at  the 
Windward  development  in  Alpharetta, 
Georgia.  Under  the  partial  consent 
decree,  the  defendants  will  pay  a 
SlOO.OOO  civil  penalty  to  the  U.S. 
Treasury,  and  will  ph)vide  up  to 
$225,000  in  funding  for  projects  to 
improve  and  protect  wetlands  and  water 
quality  in  the  same  watershed  where  the 
alleged  violations  occurred.  If  entered 
by  the  Court,  the  proposed  partial 
consent  decree,  in  conjunction  with  the 
previously  entered  partial  consent 
decree,  will  fully  resolve  this  litigation. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  this 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  pubUcation  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Attention:  Jon  M.  Lipshultz, 
Attorney,  Environmental  Defense 
Section,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  room  7216, 10th  &  Pennsylvania 
Avenues,  NW.,  Washington,  DC  20530. 
and  should  refer  to  United  States  v. 
Windvirard  Properties,  Inc..  DJ  Reference 
Number  90-5-1-1-3561. 

The  partial  consent  decree  and 
accompanying  exhibits  may  be 
examined  at  the  Clerk's  office.  United 
States  District  Court  for  the  Northern 
District  of  Georgia,  2211  U.S. 
Courthouse,  75  Spring  Street,  SW., 
Atlanta,  Georgia,  30335.  or  a  copy  may 
be  requested  from  Jon  M.  Lipshultz  at 
the  Department  of  Justice.  (202)  514- 
0461. 
Lois  J.  Schlfiw, 

Acting  Assistant  Attorney  General, 
Environment  &  Natural  Resources  Division. 
[FR  Doc.  94-9484  Filed  1-3-94;  8:45  am] 
BILUNQ  COOe  4410-01-ta 


Drug  Enforcement  Administration 

Controlled  Sut}stances;  EstalMlshed 
1993  Aggregate  Production  Quotas 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Final  rule  establishing  1993 
aggregate  production  quotas. 

SUMMARY:  The  interim  rule  (58  FR 
51382,  October  1, 1993)  which 
establi^ed  1993  revised  aggregate 
production  quotas  for  some  controlled 
substances  in  Schedules  I  and  n,  as 
required  under  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  826)  is 
adopted  without  change. 
EFFECTIVE  DATE:  January  4, 1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  k 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  telephone:  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act, 
(21  U.S.C.  826),  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  §  0.100  of  title  28  of  the 
Code  of  Federal  Regulations. 

On  October  1. 1993.  an  interim  rule 
establishing  revised  1993  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (58 
FR  51382).  One  comment  was  received 
from  a  company  supporting  the  use  of 
the  interim  rule  in  establishing 
aggregate  production  quotas  under 
certain  circumstances.  The  interim  rule 
is  adopted  without  change. 

This  rule  is  not  a  significant 
regulatory  action  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866. 

These  actions  have  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preoaration  of  a  Federalism  Assessment. 

Ine  Administrator  hereby  certifies 
that  this  action  will  have  no  significant 
impact  upon  small  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  The  establishment  of  annual 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
commitments  of  the  United  States.  Such 


quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  CSA  of  1970  (21  U.S.C.  826)  and 
delegated  to  the  Administrator  by 
§0.100  of  title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  of  the 
DEA  hereby  establishes  the  following 
revised  1993  aggregate  production 
quotas  for  the  listed  controlled 
substances,  expressed  in  grams  of 
anhydrous  base: 


Established 

Basicclass 

1993  qiX}tas 

(in  grants) 

Sch*dul«l: 

Methaquaky>e 

12 

3,4- 

Methylenedloxyampheta- 

mine 

12 

3,4- 

Methylenedioxymethamp- 

hetamine 

12 

SchSdutoN: 

Dextropropoxyphene 

115.162.000 

Methadone  (fof  sale)  

3.675.000 

Methadone       Intermediate 

^ 

(tor  cony)  

4  598  000 

Oxycodone  (for  sale)  

3,520,000 

Phencyclidtne 

54 

Thet)alne 

7,795.000 

Dated:  December  22, 1993. 

Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement 

[FR  Doc.  94-108  Filed  1-3-94; 

8:45  am) 

BUUNQ  COOE  4410-OB-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Company 
(North  Anna  Power  Station,  Units  No. 
1  and  No.  2) 

Exemption 

I 

Virginia  Electric  and  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-4  and 
NPF-7  which  authorize  operation  of 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2  (NA-1&2.  the  facility)  at 
steady-state  power  levels  not  in  excess 
of  2893  megawatts  thermal.  The  licenses 
provide,  among  other  things,  that  the 
facility  is  subject  to  all  the  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  employs  pressurized 
water  reactors  (PWRs)  located  at  the 
licensee's  site  in  Louisa  County. 
Virginia. 
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The  licensee  is  implementing  a 
refurtnshiDent  and  restoration  program 
for  the  NA-1&2  service  water  system 
(SWS).  The  program  is  being  conducted 
in  several  stages.  The  subject  Phase  1. 
Stage  4  is  to  be  conducted  for  a  period 
of  time  bep'nning  January  3. 1994  and 
ending  Oaober  13. 1994,  and  will  be 
performed  during  dual  unit  operating 
conditions.  Hie  scope  of  Stage  4 
involves  restoratioB  of  the  two  24-inch 
auxiliary  supply  Hnes  from  Lake  Anna 
to  the  main  SW  headers.  This  consists 
of  approximately  900  linear  feet  of 
piping  (450  feet  per  line).  Each  450-foot 
line  consists  of  approximately  185  feet 
of  direct  buried  piping,  230  feet  of 
concrete-encased  piping  and  35  feet  of 
exposed  piping.  .To  support  the  Phase  1, 
Stage  4  SWS  restoration  program,  the 
licensee  has  identified  one  temporary 
exemption  required  at  this  time.  The 
exemption  is  specified  below. 

n 

The  Code  of  Federal  Regulations  at  10 
CFR  part  50.  Appendix  A.  General 
Design  Criterion-2  (GDC-2)  requires 
that:  Structures,  systems,  and 
compoientf.  Important  to  safety  shall  be 
designed  to  withstand  the  efia^  of 
natural  phenomena  such  as  *  *  * 
tornadoes,  •   •   »  without  loss  of 
capability  to  perform  their  safety 
functions. 

The  licensee  has  requested  the 
temporary  exemption  from  GDG-2 
because  of  planited  maintenance  which 
will  expose  portions  of  the  SWS  piping 
to  the  potential  effects  of  postulated 
missiles  generated  by  natural 
phenomena.  Earth  and  concrete  protect 
the  piping  systems  from  the  effects  of 
severe  weather  events  at  the  NA-142 
site,  such  as  tornadoes,  for  conformance 
with  the  requirements  of  GOC-2.  The 
excavation  of  the  auxiliary  service  water 
lines  will  affect  only  the  missile  shield 
protection  aspects  of  GDC-2,  with 
seismic  qualification  being  retained. 
While  producing  a  minimal  Increase  in 
missile  intr-action  risk,  excavation  of 
the  piptxM  does  not  resuh  in  total 
vulnerability  to  missiles.  In  the  area  of 
the  planned  excavation,  the  Hoes  are 
substantially  below  grade  and  are 
adiacant  to  the  turbine  building 
structure.  This  will  prevent  some  lateral 
aspects  of  missile  vulnerabihty. 

The  licensee  is  prtrvidii^  contiBgency 
measures  with  compensatory  actions  to 
provide  added  assurance  of  safe 
operation  of  the  fedtitv  during  the 
exemption  period.  Ahhotifili  tke 
exemption  is  requMted  o^  far  mfesiie 
protection,  the  risk  to  the  plant  due  to 
construction  mishaps  is  mora  signifioant 
than  &>e  riak  due  to  nttturai  pbenonana. 
Therefore,  the  compensatory  measures 
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are  gear  td  toward  preventing  such 
mishaps  in  addition  to  minimizing  the 
potentia  for  missiles  generated  by 
severe  Weather.  As  stated  in  the  stafTs 
Safety  Evaluation  dated  December  27, 
1993,  these  compensatory  actions 
mclude  but  are  not  limited  to  the 
following: 

•  Ele^&onic  scanning  and 
nondestructive  locating  methods  will  be 
used  to  accurately  determine 
underground  locations  of  piping,  duct 
banks,  a  id  other  buried  utilities  prior  to 
excavatisn. 

•  Mac  hine  excavation  will  be  Umlted 
to  an  ek  vation  that  does  not  pose  a 
threat  to  the  auxiliary  service  water 
(ASW)  1  nes.  The  remaining  excavation 
will  be  I  erformed  by  hand  operated 
power  a]  id  manual  tools. 

•  Phy  sical  barriers  will  be  used  to 
keep  vel  licles  a  safe  distance  from  the 
excavati  }n  site. 

•  Loo  ie  materials  in  and  around  the 
excavati  m  will  be  limited  to  only  those 
absolutely  necessary  for  activities  in 
progress 

•  Lifting  and  rigging  components  will 
be  inspeped  and  load  tested.  Lifting  of 
equipment  or  construction  materials 
over  the  excavation  will  be  performed 
with  adi  quate  precautions  in 
accordai  toe  witn  approved  procedures. 

•  Dir<  ot  verbal  commuflicetion  (using 
dedicate  d  radios  if  necessary)  will  be 
maintained  between  equipment 
operators  and  supervisors/observers. 

•  Operable  ASW  hnes  will  retain 
their  sei  »nic  <^tification. 

•  Eitg  neering  reviews  will  be 
perform  td  for  snoring  and  temporary 
support)  (if  required)  in  the  excavation 
area. 

•  Gas  iline  powered  equipment  will 
be  refilk  d  using  small  containers  and 
the  numper  of  containers  within  the 
excavation  area  will  be  restricted.  This 
is  in  accordance  with  the  existing 
station  p  rocedures. 

•  Woi  ker  training  and  shift  briefings 
will  be  c  onducted  for  all  aspects  of  tJM 
project. 

•  Sev<  ire  weather  procedures  will  be 
used  to  ]  irovide  notification  to  dear  the 
area  of  v  shicies  and  loose  materials  in 
the  even  t  of  a  tornado  watch  or  other 
high  wi4d  conditions. 

•  Adctauate  Mrind  protection  and 
heating  ivill  be  provided  during  freezing 
weathcn-  jconditions. 

Consi«ering  the  existing  design 
features  and  compensatory  measives 
proposed  by  the  licensee,  the  likelihood 
of  dama|e  to  the  exposed  auxiliary  SWS 
lines  froin  postulated  miadles  generated 
by  natuiM  phenomena  is  minimal.  Also, 
based  od  the  compensatory  measures 
providm  .  aerurance  exists  that  the 
ability  U  i  bring  the  plant  to  a  safe 


shutdown  will  be  maintained  following 
any  natural  phenomena,  including 
tornadoes  or  other  severe  weather  which 
could  resuh  in  airborne  missiles. 
Therefore,  there  is  reasonable  assurance 
that  the  proposed  GDC-2  exemption 
will  present  no  undue  risk  to  public 
healtn  and  safety. 

m 

The  Commission  has  determined, 
pursuant  to  10  CFR  50.12(a),  that  special 
circumstances  as  set  forth  in  10  CFR 
50.12(a)(2)(v).  The  exemption  would 
provide  only  temporary  relief  from  the 
apphcable  regulation  (GDG-2J.  The 
exemption  is  requested  for  a  specific 
time  period  after  which  the  facility 
would  again  be  in  conformance  with  all 
the  requirements  of  GDC-2.  The 
licensee  has  made  good  faith  efforts  in 
considering  alternatives  to  the 
exemption  requests  and  has  concluded 
that  the  Phase  1.  Stage  4  SWS 
refurbishment  and  restoration  program 
can  only  be  conducted  without  the 
subject  exemption  during  a  period  when 
both  NA-1&2  are  shut  down  and 
defueled.  The  impact  of  scheduling 
such  a  dual-unit  outage  would  have 
significant  consequences  in  terms  of 
power  supply,  fuel  storage,  capacity, 
and  replacement  power  costs.  Finally, 
the  exemption  will  mdirectly  result  in 
benefits  to  the  public  from  increesed 
reliability  of  the  upgraded  safety-related 
SWS. 

Based  on  the  above  and  on  review  of 
the  licensee's  submittal,  as  mmmarized 
in  the  Safety  Evaluation  dated  December 
27. 1993,  the  NRC  staff  concludes  that 
the  likelihood  of  unacceptable  damage 
to  the  exposed  auxihary  SW  lines  due  ^ 
to  tomadoe-bome  missiles  during  the 
exemption  period  is  low. 

Based  on  the  low  probability  of 
unacceptable  events,  coupled  with  the 
compr^ensive  compensatory  measures 
which  the  licensee  has  committed  to, 
the  NRC  staff  finds  the  proposed 
exemption  from  GEDG-2  acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  the  subject  exemption  is 
authorized  by  law.  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  farther  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(v).  are  present  justifyii^ 
the  exemption:  namely,  that  the 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulationsAnd  that  the  licensee  has 
made  good  feith  efforts  to  comply  with 
the  regulations. 
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Therefore,  the  Commission  hereby 
approves  the  following  exemption:  NA- 
1&2  may  operate  without  conforming  to 
the  requirements  of  GDC-2  as  they 
apply  to  the  buried  portions  of  the 
auxiliary  SWS  lines  from  Lake  Anna  to 
the  main  SWS  header  providing  that 
compensatory  measures  as  described 
herein  are  continued  for  the  period  of 
the  exemption. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  the  above  exemption  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment  (October  7. 
1993,  58  FR  52332). 

The  subject  Phase  1.  Stage  4  SWS 
GDC-2  exemption  is  effective  from  its 
date  of  issuance  through  October  14. 
1994. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  December  1993. 


For  the  Nuclear  Regulatory  Commission. 

GusCLainas. 

Acting  Director.  Division  of  Reactor  Projects— 

I/Il.  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-54  Filed  1-3-94:  8:45  am) 

MUJNO  CODE  7SM>-01-«I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  No.  34-33382;  nie  Noa.  8R-MCC- 
93-8  and  SR-MSTC-83-12] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corp.  and  Midwest 
Securities  Trust  Co.;  HIIng  and 
Immediate  Effectiveness  of  Proposed 
Rule  Cfuinges  to  Add  Certain  Hie 
Transmission  Fees 

Decejober  23. 1993. 

Ptirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").!  notice  is  hereby  given  that  on 


December  8, 1993.  the  Midwest  Clearing 
Corporation  ("MCC")  and  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  as  described  in 
Items  I.  n.  and  in  below,  which  Items 
have  been  prepared  substantially  by 
MCC  and  MSTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

MCC  and  MSTC  propose  to  amend  a 
portion  of  their  Services  and  Schedule 
of  Charges  by  adding  certain  fees  for 
their  File  Transmission  and  Tape  Input/ 
Output  Service. 

The  text  of  the  proposed  rule  changes 
are  underlined: 


File  TRAf4SMissiON  and  Tape  Input/Output  Services 
[Reports  Received] 


FHe 


R— Activity  _ „_ „ 

R— Net  Position '. 

R— Net  Position/Activity .;.... 

B— Net  Position/Activity 

R/B  Merged  Net  Position  (special  tomiat:  depc^tory  data  only) 

Purchase  &  Sales „ 

ACATS  Activity  

Security  Masterflle  Updates ;. 

Complete  Security  Masterflle „ 

NIDS  Activity „ 

Dividend  Announcements .„ 

Accommodation  Transfer 

Borxl  Ckxnparison  Activity 

VaHd  Trades „ 

MCC/MSTC  Account  Masterflle 

OTC  T  Contracts 

Activity/Transfers 

Activity/Deposits 

Activity/Transfers/Deposits  

Activity/PositJon/Transfers/Deposits 

Deposit  Records  Only „ 

Transfer  records  Only :. ..... 

Pledgee  Bank  Net  PosMton 

Pledgee  Bank  Activity 


Daily 


$165.00 
165.00 
275.00 
275.00 
165.00 
165.00 
165.00 
165.00 
N/A 
165.00 
165.00 
165.00 
165.00 
300.00 
N/A 
165.00 
225.00 
225.00 
285.00 
350.00 
75.00 
75.00 
165.00 
165.00 


WeeWy 


N/A 
125.00 
N/AN/A 
200.00 
125.00 

N/A 
.f^A 

N/A 
200.00 

N/A 

N/A 
125.00 

N/A 

N/A 
125.00 

N/A 
125.00 
125.00 
125.00 
125.00 
75.00 
75.00 
125.00 
125.00 


ktonttiiy 


N/A 

75.00 

75.00 

75.00 

75.00 

N/A 

N/A 

N/A 

75.00 

N/A 

N/A 

75.00 

N/A 

N/A 

75.00 

N/A 

75.00 

75.00 

75.00 

75.00 

75.00 

75.00 

75.00 

175.00 


Upon  Re- 
quest 


$75.00 
75.00 

75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
TSJOO 
75.00 
75.00 


*  Includes  settlement  month  ernj  or  calendar  month  end. 


n.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
MCC  and  MSTC  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  changes  and 
discussed  any  comments  received  on 
the  proposed  rule  changes.  The  text  of 


these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MCC  and  MSTC  prepared  summaries, 
set  forth  in  section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Imposed  Rule 
Changes 

The  purpose  of  the  proposed  changes 
is  to  establish  fees  for  reports  produced 
from  individual  files  and  new 
combinations  of  files  in  the  MCC/MSTC 
File  Transmission  Service.  MCC/ 
MSTC's  File  Transmission  Service 


<  IS  U  S  C  78s(bMl)  (1988). 
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("FTS"}  (File  Nos.  SR-MCC-67-6  and 
SR-MSTC-87-7)  J  provides  a  computer- 
to-computer  interface  for  the 
transmission  of  data  between  MOU 
MSTC  and  their  participants. 

The  proposed  rule  changes  are 
consistent  with  section  17A  of  the  Act 
in  that  they  provide  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  participants  using  MOC 
and  MSTC  facilities. 

(B)  Self-Regulatory  Organizations' 
Statement  on  burden  on  Competition 

fACC  and  MSTC  do  not  believe  that 
the  proposed  rule  changes  will  impose 
a  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  proposes  of  the  Act. 

(Q  Self-Regulatory  Organizations' 
Statement  of  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Dale  of  EfTectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  foregoing  rule  changes  became 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and  Rule  19b- 
4(e)(2)  thereunder  because  they 
establish  or  change  a  due.  fee,  or  other 
charge  of  the  self-regulatory 
organizations.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
changes,  the  Commission  may 
summarily  abrogate  such  rule  changes  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Tile  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 


'Securities  Exchange  Ad  Reteaie  No.  2S718tMay 
19. 1988),  53  FF  19074  (order  »ppro»in)t  propOMl 
to  develop  and  implemeiM  the  Piie  Ttsasmiuion 
Service  lo  link  v^CCs  and  MSTC»  coropulcr 
systems  with  ti.ose  of  iheir  perticipanisl. 
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accordant  b  with  the  provisions  of  5 
U.S.C.  55: .  will  be  available  for 
inspectioi  and  copying  in  the 
Commissi  }n's  Public  Reference  Section, 
450  Fifth  !  Street  NW.,  Washington.  DC 
20549.  Co  )ies  of  such  Filing  will  also  be 
available   ar  inspection  and  copying  at 
the  princi  »al  ofTices  of  MCC  and  MSTC 
All  submi  ^ions  should  refer  to  File 
Nos.  SR-lJlCC-93-8  and  SR-MSTC-93- 
12  and  sh(  luld  be  submitted  by  January 
25, 1994. 

For  the  C  >inmission  by  the  Division  of 
Market  Reg  ilation,  pursuant  to  delegated 
authority.* 

Mu^garct  N  McFaHand, 

Deputy  Sectary. 

|FR  Doc  94|-7  Filed  1-3-94;  8.45  am) 

iUXJNOCOM   WtO-«1-M 


(Release  N4. 34-33391;  File  No.  SR-PSE- 
91-111 

Setf-R«guLtory  Organizatfons;  Pacific 
Stock  Exchar>ge,  Inc.;  Order  Approving 
Proposed  Rule  Ctiange  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  lo  Amendments  No.  1  and 
No.  2  to  Pi  oposed  Rule  Change 
Relating  t<  i  Method  for  Execution  of 
Cross  Trai  isactions 

Deccint)er  2  (.  1993. 

I.  lotrodiK  lion 

On  Augi  St  26, 1991,  the  Paciflc  Stock 
Exchange,  Inc.  ("PSE"  or  •Exchange") 
submitted  to  the  Securities  and 
Exchange  ^immission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  ofkhe  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunde«,2  a  proposed  rule  change 
relating  to  the  method  for  the  execution 
of  cross  transactions  on  the  PSE.  On 
June  7, 19^3,  the  PSE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  clarify  certain  terms 
used  in  the  original  filing.3  On  August 
18,  1993,  tie  PSE  submitted 
Amendment  No.  2  to  the  proposed  rule 
change  in  Order  to  clarify  its 
interpretation  of  certain  provisions 
regarding  specialist  participation  in 
cross  transactions.* 

The  proposed  rule  change  was 
published  or  comment  in  Securities 


30-3(aKl2)(l993). 

:B8(i>Hi)(i98a). 

19b-«(1991). 
i  om  Kenneth.  |.  Marcus.  Director, 
.1  ance/Complianca.  PSE,  to  Diana 
Branch  Chief,  Division  of  Market 
dated  lune  3.  1993  ("AmerKlment 


.SEC, 


n7CFR20 
» 15  U.&C 
n7CrR2* 

•  See  letter 
Equity  Survei 
Luka-Hopeon 
Regulation. 
Na  1"). 

*  See  letter 
Equiljr  Surveii^ance/Coinpna 
Slekler,  "  ~ 
SEC  dated 


{(oni  Keniteih  y.  Marcus,  Director, 
nee,  PSE.  to  Beth 
Aftorrtey,  Division  of  Mariiel  Regulation, 
August  9.  1993  ("Amendmem  No.  2"). 


Exchange  Act  Release  Na  29712 
(September  20, 1991).  56  FR  49217 
(September  27, 1991).  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposed  rule 
change,  including  both  amendments  on 
an  accelerated  basis. 

II.  Description  of  the  Proposal 

Exchange  Rule  5.14(b)  outlines  the 
traditional  method  for  the  execution  of 
cross  transactions  on  the  PSE.*  Under 
that  rule,  a  member  effecting  a  cross 
transaction  must  first  assure  that  all 
existing  bids  or  offers  by  the  specialists, 
in  the  books  or  at  the  posts,  at  or  better 
than  the  cross  price,  are  filled  at  their 
limlts.«  Thereafter  the  member  must 
publicly  announce  both  sides  of  the 
cross;  the  member's  offer  must  be  higher 
than  his  or  her  bid  by  the  minimum 
trading  differential  permitted  for  that 
security.'  Rule  5.14(b)  then  allow?  the 
member  to  execute  the  cross  transaction 
at  his  or  her  bid  or  offer.  Under  this 
method,  however,  another  member  can 
"break  up"  the  cross  by  trading  with 
either  the  bid  or  the  offer  side  of  the 
transaction  when  it  is  presented  to  the 
crowd. 

The  Exchange  proposes  lo  formalize 
several  policies  that  its  Equity  Floor 
Trading  Committee  previously 
developed  to  er>courage  the  execution  of 
cross  transactions  on  the  PSE. 
Specifically,  the  proposed  commentary 
to  Rule  5.14(b)  will  codify  the  PSE's 
policy  that  all  efforts  should  be  made  to 
facilitate  the  execution  of  crosses;  and 
will  clarify  which  orders  a  member 
must  satisfy  before  he  or  she  can 
execute  such  a  transaction. a  The 
proposed  commentary  also  will 
interpret  Rule  5.14(b),  together  with  the 
PSE's  priority  rule,«  to  prohibit  the 
specialist  from  participating  in  a  cross 
to  establish  or  increase  his  or  her 


>  In  a  cross  transaction,  a  member  who  holds  an 
order  lo  buy  and  an  order  to  seJI  an  equivalent 
amount  of  the  same  security  wishes  lo  execute  the 
orders  against  each  other.  See  PSE  Rule  5.14(al 
Because  he  or  she  already  holds  both  sides  of  the 
trade,  the  member  does  not  want  the  orders  to 
interact  with  other  market  interest. 

"  As  a  general  matter,  the  bid/offer  entered  at  the 
best  price  (/  e.,  the  highest  bid  or  the  lowest  offer) 
is  entitled  lo  priority  over  bids/offers  al  inferior 
prices:  similarly,  the  first  bldiioffer  clearly 
established  al  a  given  price  isewitled  to  priority 
over  other  bids/offers  at  that  same  price.  See  PSE 
Rule  S.8(c). 

'  PSE  Rule  5.3(b)  sets  forth  ihe  minimum  trading 
differential  for  securities  listed  on  the  PSE. 

"Among  other  things,  see  supra  note  6  and 
accompanying  text,  a  memtjer  effecting  a  cross  first 
must  satisfy  the  interest  the  specialist  "publidy 
displayed  and  vertielly  staled"  at  the  lime  of  the 
cross. 

•See  PSE  Rule  5.8(el.  Under  this  rule,  an  order 
originated  on  Ihe  floor  to  establish  or  incmse  a 
proprietary  position  mi'SI  yield  to  any  order 
originated  off  Ihe  floor 
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position, >o  unless  the  member  effecting 
the  transactions  gives  the  specialist 
permission  to  do  so. 

In  addition,  the  Exchange  proposes  to 
place  additional  restrictions  on  when  a 
specialist  can  break  up  a  cross 
transaction.!  1  Thus  under  the  proposed 
commentary  to  Rule  5.14(b).  the 
specialist  will  be  prohibited  from 
participating,  for  the  beneHt  of  his  or 
her  own  account,  on  (1)  either  side  of 
a  customer-to-customer  cross,"  or  (2) 
the  customer  side  of  a  cross  with  the 
principal  account  of  a  member,  where 
the  cross  is  at  a  price  inside  the 
disseminated  PSE  market.  The  PSE. 
however,  will  interpret  this  provision  to 
allow  a  specialist  who  is  willing  to 
better  the  price  to  participate  in  a  cross 
transaction. »3  Finally,  for  purposes  of 
Rule  5.14(b),  the  Exchange  will  define  a 
"customer  order"  as  an  order  that  a 
broker  represents  in  an  agency  capacity, 
including  a  professional  order  that  is 
not  for  an  account  associated  with  the 
executing  broker. 

The  PSE  believes  that  the  proposed 
rule  change  maintains  the  auction  at 
market  principles  of  price  improvement 
and  priority  to  existing  orders,  while  at 
the  same  facilitating  the  execution  of 
crosses  on  the  PSE.  In  addition,  the  PSE 
believes  that  the  proposed  rule  change 
is  consistent  with  policies  recently 
adopted  by  other  exchanges. !«  The  PSE 
states  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  these  changes  will  promote 
just  and  equitable  principles  of  trade 
and  will  protect  investors  and  the 
public  interest  by  continuing  the  effort 
to  remove  impediments  to  a  free  and 
open  market. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 


«>  According  to  the  PSE.  this  policy  initially  was 
estaUisbed  on  Klay  2. 1964.  In  conjunction  with 
this  niiog,  the  Exchange  has  clarified  that  the 
specialist  will  be  able  to  participate  in  a  cross 
transaction  in  order  to  decrease  his  or  her  position. 
See  Amendment  No.  1,  supra,  note  3.  Under  those 
circumstances,  the  specialist's  participation  will  be 
subject  to  the  additiooal  restrictions  discusaed 
below.  See  infia.  notes  11-13  and  accompanying 
texL 

11  As  discus.«ed  below,  see  infra,  notes  16-17.  the 
proposed  restrictions  are  based  on  recent 
amaadmaots  to  Philadelphia  Stock  Brrhawga 
("Phlx")  Rule  126. 

"This  restriction  wlU  apply  whether  the 
customer  orders  are  represented  by  the  same  brokat 
or  "by  separate  agents,"  as  defined  in  Amendment 
No.  1.  supra,  note  3. 

<> See  Ameodment  No.  2.  supra,  note 4. 

«  See  in/ra,  note  IS. 


requirements  of  sections  6(b)  and 
11(a). IS  In  particular,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  the  Section  6(b)(5) 
requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudillent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest:  and  with  the 
section  6(b)(8)  requirement  that  the 
rules  of  an  exchange  not  impose  any 
unnecessary  burden  on  competition. 
The  Commission  also  believes  that  the 
proposed  rule  change  does  not  operate 
in  a  manner  inconsistent  with  the 
traditional  auction  market  principle  of 
customer  priority,  as  embodied  in 
section  11(a)  of  the  Act. 

After  careful  review,  the  Commission 
has  concluded  that  the  proposed  rule 
change  should  further  competition 
among  the  exchanges,  as  well  as 
between  exchanges  and  other  markets, 
and  should  increase  the  opportunities 
for  the  efficient  execution  of  cross 
transactions.  In  the  past,  the 
Commission  has  recognized  the 
competition  that  exists  between  various 
markets  for  order  flow,  and  especially 
for  block  business.  Several  exchanges 
recently  have  sought  Commission 
approval  to  amend  their  rules,  on  the 
grounds  that  exchange  rules  may  hinder 
members'  ability  to  execute  a  cross 
transaction  without  interference  and 
thus  may  place  an  exchange  at  a 
competitive  disadvantage.  Despite 
serious  reservations,  the  Commission 
has  approved  those  proposals  which  are 
consistent  with  traditional  auction 
market  princnples.^B 

In  response  to  today's  competitive 
market  environment,  the  PSE  has 
proposed  to  codify  its  policy  that 
members  should  make  their  best  efforts 
not  to  interfere  in  another  member's 


<>lSU.S.C78t(b)(19«e). 

<*See,  e.g..  Securities  Exchange  Act  Release  Nos. 
2720S  (August  31.  1389),  54  FR  37160  (Saptamber 
7,  1989)  (File  No.  SR-Phlx-«9-17)  (approving  Phlx 
proposal  to  prohibit  members  from  interfering,  with 
either  side  of  an  agency  cross  or  the  customer  side 
of  a  (acUitation  cross,  fay  buying  or  selling  for  their 
own  account  at  the  cross  price:  except  that  a 
specialist  can  participate  to  the  extent  of  a  publicly 
dissaminatad  bid  or  offer  at  that  price);  and  31343 
(October  21,  1992),  57  FR  48645  (October  27.  1992) 
(File  Na  SR-NYSE-90-3S)  (approving  New  York 
Stock  Exchange  CNYSE'T  "dean  cross"  proposal  to 
allow  members  to  execute  agency  crosses  of  25,000 
shares  or  more,  at  a  price  at  or  within  the  prevailing 
quotation,  without  intarferaace.  irrespective  of  any 
pre-existing  bids  or  oilers  at  tha  cross  price; 
however,  the  cross  could  be  broken  up  at  a  better 
price). 

Several  other  propoaals  to  facilitate  the  execution 
of  crosses  on  a  givan  exrhange  are  pending  with  Ihe 
Commission,  including  File  Nos.  SR-Afliax-a2-«l 
(American  Stock  Exchange  "clean  cross"  proposal) 
and  SR-MSE-93-05  (Chicago  Stock  Exchange 
proposal  to  encourage  specialists  to  refrain  bom 
Interfering  in  crou  tj«>sactiaas). 


cross  transadion  and,  in  particular,  that 
the  specialist  should  not  participate 
imless  he  or  she  is  liquidating  a 
position.  The  PSE  also  has  proposed  lo 
add  a  new  requirement,  based  on  a 
comparable  rule  on  the  Phlx,  that  the 
specialist's  proprietary  bid  or  offer  jield 
to  the  customer  side  of  a  cross 
transaction  at  the  cross  price.''  Looking 
at  the  proposal  as  whole,  the 
Commission  believes  that  it  will  clarifj' 
the  roles  of  various  market  participants 
and  assure  that,  under  routine 
circumstances,  crosses  are  executed  in  a 
fair  and  orderly  manner.  In  sum,  the 
Commission  finds  that  this  proposed 
rule  change  should  improve  the  PSE's 
ability  to  compete  for  block  business 
and  should  enhance  the  depth  and 
liquidity  of  the  Exchange  market. '■ 

In  terms  of  auction  market  principles, 
the  Commission  believes  that  the 
proposed  rule  change  strikes  an 
appropriate  balance  between  the 
competing  needs  of  various  customer 
orders  represented  for  execution  on  the 
PSE  and  the  proprietary  trading 
operations  of  Exchange  members  and 
member  organizations,  including 
specialists.  The  Commission  notes  that 
Rule  5.14(b)  will  continue  to  require 
that  a  member  effecting  a  cross 
transaction  first  assure  that  all  existing 
bids  or  offers  on  the  specialist's  book  or 
represented  in  the  trading  crowd,  at  or 
better  than  the  cross  price,  are  filled  at 
their  limits. i«  On  that  basis,  the 
Commission  has  concluded  that  the  PSE 
proposal  adheres  to  the  auction  market 
principles  of  time  and  price  priority  and 
that  this  method  for  the  execution  of 
crosses  (and,  in  particular,  the  priority 
granted  to  the  customer  side  of  the 
transaction)  will  not  disadvantage 
existing  orders.  20  in  fact,  limit  orders  on 
the  PSE  which  coincide  with  the  cross 
price  could  benefit  from  being  assured 
of  receiving  an  execution  at  that  price. 

Furthermore,  the  Commission  finds 
that  the  PSE  proposal  does  not  restrict 


>'  As  noted  above,  this  part  of  the  PSE  proposal 
is  based  on  recant  amendments  to  Phlx  Rule  126. 
See  supra,  note  16.  Briefly,  the  Phlx  requires  that 
a  member's  proprietary  bid  or  offer  yield  to  Ihe 
customer  side  of  a  cross  IransacUoo  al  the  cross 
price.  In  approving  the  Phlx  proposal,  the 
Commission  took  note  of  the  (act  that  most 
principal  trading  activity  on  Ihe  floor  of  that 
regional  slock  axctiange.  other  than  facilitation 
crosses,  is  undertaken  by  the  specialist 

'■The  Commission  appreciates  all  the  exchanges' 
competitive  concerns  with  respect  to  the  facilitation 
of  cross  transactions  and.  at  the  same  time, 
continues  to  emphasize  the  importance  of 
adharattce  «vith  traditional  auction  market 
principles. 

"See  fupin.  note  6. 

*oln  this  regard,  the  PSE  proposal  contrasts 
favorably  with  other  rule  changes  approved  by  the 
Commission,  such  as  the  NYSE's  clean  cross 
proposal,  see  supra  note  16. 
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the  opportunity  for  customer  orders  to 
receive  price  improvement.  To  this  end, 
the  Commission  interprets  the  proposed 
commentary  to  Rule  5.14(b),  and  the 
Exchange  agrees  with  that 
interpretation,  21  to  allow  the  specialist 
to  participate  in  a  cross  transaction  to 
provide  one  side  with  a  better  price, 
notwithstanding  the  other  provisions  of 
this  rule.22  In  addition,  under  the  PSE's 
method,  it  is  possible  for  interest  in  the 
trading  crowd,  including  an  order  for 
the  principal  account  of  a  member,  to 
break  up  the  cross  and  to  improve  the 
price. 

Finally,  the  Commission  believes  that 
the  PSE  proposal  would  not  grant 
priority,  parity  or  precedence  to  the 
order  of  a  member  in  a  manner 
inconsistent  with  section  ll(a)(l)(G]  of 
the  Act  or  SEC  Rule  llal-l(T)(a)(3) 
thereunder.  23  For  purposes  of  its 
proposed  rule  change,  the  PSE  has 
detined  the  term  "customer  order"  as  an 
order  that  a  broker  represents  in  an 
agency  capacity,  including  a 
professional  order  that  is  not  for  an 
account  associated  with  the  executing 
broker.  Because  this  definition  of 
"customer  order"  excludes  (and,  thus, 
does  not  grant  priority  to)  an  order  for 
an  account  over  which  the  broker  or  an 
associated  person  of  the  broker  exercises 
investment  discretion,  the  Commission 
is  satisfied  that  the  proposed  rule' 
change  complies  with  section  11(a). 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  1  and  No. 
2  prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
Amendments  No.  1  and  No.  2  merely 
clarify  certain  language  used  in  the 
original  filing  and  make  no  substantive 
changes  to  the  proposed  rule.  Finally, 
the  Commission  did  not  receive  any 
comments  on  the  original  proposal, 
which  was  noticed  for  the  full  statutory 
period. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments  No. 
1  and  No.  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rules 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to 
Amendments  No.  1  and  No.  2  between 
the  Commission  and  any  persons,  other 


ai  See  Amendment  No.  2.  supro,  note  4. 
"  17  CFR  240.11al-l(T)(aM3). 


than  t  lose  that  may  be  Mrithheld  from 
the  pi  blic  in  accordance  with  the 
provij  ions  of  5  U.S.C.  552,  will  be 
avails  >le  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
fiUngjMdll  also  be  available  at  the 
principal  office  of  the  PSE.  All 
subm^sions  should  refer  to  File  No. 
SR-P$E-91-11  and  should  be  submitted 
by  Jaiiuary  25, 1994. 


IV. 


icliuion 


It  ia  therefore  ordered,  pursuant  to 
sectio|i  19(b)(2)  of  the  Act,2<  that  the 
proposed  rule  change  (SR-PSE-91-11), 
inclu4ing  Amendments  No.  1  and  No.  2 
on  an  {accelerated  basis,  is  approved. 

For  l|he  Commission,  by  the  Division  of 
Markej  Regulation,  pursuant  to  delegated 
authority.** 

M  argo^  H.  McFarland, 
Deputjt  Secretary. 

IFR  Ddc.  94-46  Filed  1-3-94;  8:4S  am] 
BauNQ^cooe  WIO-OV-H 


Issuei  Delisting;  Notice  of  Application 
To  Wl  hdraw  From  Usting  and 
Regli  ration;  (Continental  Homes 
Holdli  ig  Corp.,  Common  Stock,  $.01 
Par  Vi  ilue)  File  No.  1-10700 

December  28, 1993. 

Con  tinental  Homes  Holding  Corp. 
("Con  pany")  has  filed  an  application 
with  t  le  Securities  and  Exchange 
Comn  ission  ("Commission"),  pursuant 
to  sec  ion  12(d)  of  the  Securities 
Excha  nge  Act  of  1934  ("Act")  and  Rule 
12d2-i2(d)  promulgated  thereunder,  to 
withdt^aw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Am4x"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
follov  ing: 

Ace  oraing  to  the  Company,  in 
additi  an  to  being  listed  on  the  Amex,  its 
comm  on  stock  is  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Comp  uiy's  common  stock  commenced 
tradin  g  on  the  NYSE  at  the  opening  of 
busini  iss  on  December  IS,  1993  and 
concu  rrently  therewith  such  stock  was 
suspe  ided  from  trading  on  the  Amex. 

In  n  taking  the  decision  to  withdraw 
its  coi  nmon  stock  from  listing  on  the 
Amex .  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attenc  ant  on  maintaining  the  dual 
listing  of  its  common  st(x±  on  the  NYSE 
and  oi  I  the  Amex.  The  Company  does 


"13 
»»17 


not  see  any  particular  advantage  in  the 
dual  trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stoick. 

Any  interested  person  may,  on  or 
before  January  20^  1994,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  94-47  Filed  1-3-94;  8:45  am) 
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[R«l.  No.  IC-19983;  812-8726] 

NBD  Bank,  N.A.  et  al.;  Application 

December  27, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 
permanent  order  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  NBD  Bank,  N.A.  ("NBD"). 
NBD  Bank,  and  NBD  Bancorp,  Inc. 

RELEVANT  ACT  SECTIONS:  Permanent 
order  requested  under  9(c)  for  an 
exemption  from  the  provisions  of 
section  9(a). 

SUMMARY  OF  APPUCATION:  On  December 
17, 1993,  the  Commission  issued  a 
conditional  temporary  order  and  notice 
of  application  for  permanent  order 
under  section  9(c)  of  the  Act  exempting 
applicants  frtim  the  disqualification 
provisions  of  section  9(a)  solely  with 
respect  to  a  securities-related  injunction 
entered  against  NBD.i  Applicants  have 
discovered  that  the  application,  and 
consequently  the  notice,  contains  a 
factual  misstatement  with  respect  to  the 
composition  of  the  board  of  trustees  of 
the  Woodward  Funds  and  Renaissance 
Assets  Trust.  Applicants  have  filed  an 
amended  application  to  correct  the 
misstatement. 


J.SC  78»(bH2)  (1988). 
7R  200.3O-3(aMl2)  (1991). 


1 1nvestment  Company  Act  Release  No.  19961 
(Dec.  17, 1993). 
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RUNG  DATE:  The  application  was  filed 
on  December  17. 1993,  and  amended  on 
December  23, 1993. 
HEARING  OR  NOTIFICATION  Of  HEARMG: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SECTs  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  January  18. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549; 
Applicants,  NBD  and  NBD  Bancorp. 
Inc.  611  Woodward  Avenue,  Detroit, 
Michigan  48266.  NBD  Bank.  211  South 
Wheaton  Avenue,  Wheaton,  Illinois 
60189. 

FOR  FVWTTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon,  Senior  Attorney,  at 
(202)  272-3922,  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 
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Applicants'  Representations 

1.  NBD  is  a  national  banking 
association  and  a  wholly-owned 
subsidiary  of  NBD  Bancorp,  Inc.  NBD 
serves  as  investment  adviser  to  The 
Woodward  Funds  and  Renaissance 
Assets  Trust  (the  "Funds").  The  Funds 
are  open-end  management  investment 
companies  registered  imder  the  Act.  The 
Woodward  Funds  consist  of  thirteen 
separate  portfolios:  Woodward  Growth/ 
Value  Fund;  Woodward  Opportunity 
Fund;  Woodward  Intrinsic  Value  Fund: 
Woodward  Equity  Index  Fund; 
Woodward  Intermediate  Bond  Fund; 
Woodward  Bond  Fund;  Woodward 
Money  Market  Fund;  Woodward 
Government  Fund;  Woodward  Treasury 
Money  Market  Fund;  Woodward  Tax- 
Exempt  Money  Market  Fimd; 
Woodward  Michigan  Tax-Exempt 
Money  Market  Fund;  Woodward 
Municipal  Bond  Fund;  and  Woodward 
Michigan  Municipal  Bond  Fund.  It  is 
anticipated  that  additional  portfolios 
will  commence  operation  at  calendar 
year-end  1993  or  shortly  thereafter. 
Renaissance  Assets  Trust  consists  of  t«ra 


separate  portfolios:  the  Renaissance 
Government  Fund  and  the  Renaissance 
Money  Market  Fund. 

2.  NBD  Bank  is  a  wholly-owned 
subsidiary  of  NBD  Illinois,  Inc.  which 
is  a  wholly-owned  subsidiary  of  NBD 
Bancorp.  NBD  Bank  is  not  currently  an 
investment  adviser  to  any  registered 
investment  company.  NBD  Bank  has 
entered  into  an  agreement  to  act  as  sub- 
investment  adviser  to  the  Separate 
Account  I  (the  "Separate  Account")  of 
the  Washington  National  Life  Insurance 
Company  ("Washington  National"). 

3.  NBD  Bancorp.  Inc.  is  a  bank 
holding  company  incorporated  under 
Delaware  law. 

4.  On  December  17. 1993.  the 
Commission  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  in  a  civil 
action  entitled  Securities  and  Exchange 
Commission  v.  Comerica  Bank  (the 
"SEC"  Action").  The  complaint  alleged 
that  NBD  violated  Regulation  U,  as 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  under 
section  7(d)  of  the  Securities  Exchange 
Act  of  1934.  in  connection  with 
extensions  of  credit  in  a  custodial  trust 
account  maintained  for  an  individual 
named  Mark  Sendo.2 

5.  On  the  same  day,  NBD  consented 
to  the  entry  of  a  Final  Judgment  of 
Permanent  Injunction  and  Other  Relief 
(the  "Final  Judgment"),  without 
admitting  or  denying  any  of  the 
allegations  in  the  Commission's 
complaint  except  as  to  jurisdiction.  The 
Final  Judgment  enjoins  NBD  &x>m 
further  violations  of  Regulation  U.  The 
Final  Judgment  requires  that  NBD 
disgorge  S2,500,  which  represents  its 
gross  custodian  services  fees  earned  on 
Sendo's  accounts.  In  addition,  the  Final 
Judgment  requires  NBD  to  pay  a  civil 
money  penalty  of  SlOO.OOO.  The  Final 
Judgment  also  requires  NBD  to  adopt 
internal  procedures  designed  to  prevent 
a  recurrence  of  the  violative  conduct. 

6.  Applicants  have  been  advised  by 
the  trustees  of  the  Funds  and  by 
Washington  National  that  (a)  the 
trustees  of  the  Pimds  and  the  directors 
of  Washington  National  have  reviewed 
the  circumstances  pertinent  to  the  Final 
Judgment,  and,  in  the  case  of  the  Funds, 
have  considered  the  prior  services 
rendered  to  the  Funds  by  NBD;  and  (b) 


'  The  CoouBission  brought  an  actioo  against 
Sendo  and  two  of  hu  Mstocialm  lor  "fne-riding" — 
paying  for  purchases  of  securities  with  anticipated 
proceeds  fram  offsetting  sales  of  the  same 
securities — in  violation  of  the  antifraud  and  margin 
protfisioiu  of  the  federal  secunties  laws  in  June 
1991.  SECv.  Sendo.  Burman  and  Tnngah.  91  Civ 
4408  (SONY.).  Utigatioo  Release  No.  12*94  (Jun. 
27. 1991).  SomnMry  judgment  was  rendered  in 
favor  of  the  Commissioci  in  October  1992.  Littgatioa 
Release  No.  13475  (Dec.  17  1992). 


after  review  and  consideration  of  such 
factors  as  they  deemed  appropriate,  a 
majority  of  the  trustees  of  the 
Woodward  Funds  who  are  not 
interested  persons  with  respect  to 
applicants,  a  majority  of  the  trustees  of 
Renaissance  Assets  Trust  who  are  not 
interested  persons  with  respect  to 
applicants,  and  the  directors  of 
Washington  National  have  determined 
that  the  retention  of  NBD  in  the  case  of 
the  Funds  and  of  NBD  Bank  in  the  case 
of  Washington  National  as  investment 
adviser  is  in  the  best  interests  of  the 
Funds'  shareholders  and  the  account 
holders  of  the  Separate  Account. 

7.  In  making  the  apphcation, 
applicants  acknowleoge.  understand, 
and  agree  that  the  application  and  any 
temporary  exemption  issued  by  the 
Commission  shall  be  without  prejudice 
to  the  Commission's  consideration  of 
any  application  for  exemptions  from 
statutory  requirements,  including  the 
consideration  of  the  instant  application 
for  a  permanent  exemption  pursuant  to 
section  9(c)  or  the  revocation  or  removal 
of  any  temporary  exemption  granted  in 
connection  with  the  application. 

Applicants'  Legal  Anatysia 

1.  Applicants  seek  a  permanent  order 
exempting  applicants  and  their  affiliates 
from  the  provisions  of  section  9(a)  of  the 
Act  solely  with  respect  to  the  Final 
Judgment. 

2.  Section  9(a)  of  the  Act,  in  pertinent 
part,  disqualifies  any  person  or 
company  from  serving  or  acting  in  the 
capacity  of  employee,  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  depositor  of  any 
registered  investment  company,  or 
princnpal  underwriter  for  any  registered 
open-end  company,  registered  unit 
investment  trust,  or  registered  face 
amount  certificate  company  if  such 
person,  or  an  affiliated  person  of  such 
person,  has.  by  reason  of  misconduct, 
been  permanently  or  temporarily 
enjoined  by  an  order,  judgment,  or 
decree  from  any  court  of  competent 
jurisdiction  from  acting  as  an 
underwriter,  broker,  dealer,  or 
investment  adviser,  or  from  engaging  in 
or  continuing  any  conduct  or  practice  in 
connection  with  any  such  activity  or  in 
connection  with  the  purchase  or  sale  of 
any  security. 

3.  Section  9(c)  provides  that  the 
Commission  shall  grant  an  application 
for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a).  either  unconditionally  or  on  an 
appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  that 
these  provisions,  as  applied  to  the 
applicant  are  unduly  or 
disproportionately  severe  or  that  the 
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conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  such  application. 

4.  As  a  result  of  the  Final  Judgment, 
N6D  and  its  affiliated  persons  are 
subject  to  the  disqualiHcation 
provisions  of  section  9(a).  Applicants 
assert  that  the  application  of  such 
provisions  to  applicants  is  unduly  and 
disproportionately  severe.  Applicants 
further  assert  that  NBD's  conduct  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  protection  of  investors 
to  grant  the  requested  relief. 

5.  Applicants  state  that  the  conduct 
that  gave  rise  to  the  Final  judgment  was 
not  in  any  way  related  to  activities  of 
applicants  as  investment  advisers. 
Applicants  further  state  that  neither 
applicants'  senior  management  nor 
anyone  involved  in  the  management  of 
investment  advisory  services  on 
applicants'  behalf  were  involved  in  the 
activities  giving  rise  to  the  SEC  Action. 

6.  Applicants  assert  that  denial  of  the 
requested  order  would  cause  irreparable 
injury  to  apphcants  and  to  the  Fvinds' 
investors  because  the  investors  would 
no  longer  have  the  services  of  their 
Investment  adviser.  In  addition, 
investors  could  be  harmed  by  the 
uncertainty  caused  by  applicants  being 
prohibited  from  serving  as  investment 
advisers  to  the  Funds. 

7.  N60  has  implemented  poUcies  and 
procedures  designed  to  prevent  a 
recurrence  by  other  account  holders  of 
the  type  of  conduct  that  gave  rise  to  the 
SEC  Action.  In  addition,  pursuant  to  the 
Final  Judgment,  NBD  has  taken  or  will 
take  the  following  steps  to  remedy  its 
conduct  and  prevent  the  recurrence  of 
violations: 

a.  NBD  will  maintain  policies  and 
procedures  to  ensure  that  it  complies 
with  Regulation  U,  including  policies  to 
ensure  that  purchases  of  securities  in 
custodial  accounts  are  not  paid  for  with 
proceeds  from  sales  of  the  same 
securities  in  the  accounts. 

b.  Within  thirty  days  after  the  entry  of 
the  Final  Judgment,  NBD  will  retain  an 
independent  consultant  who  will 
review  NBD's  custodial  securities 
clearing  operations  and  who  will  make 
such  recommendations  as  are  necessary 
with  respect  to  NBD's  policies  and 
procedures  to  ensure  that  NBD  complies 
with  Regulation  U. 

c.  The  consultant  will  issue  a  report 
within  sixty  days  of  its  retention  setting 
forth  its  findings  and  recommendations 
and  will  forward  the  report  to  the  New 
York  Regional  Office.3  Unless  the 
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Commission  objects  to  the  consultant's 
recommendations  within  thirty  days, 
appUcaiits  will  implement  the 
consultant's  recommendations  by  no 
later  than  forty  days  after  the  end  of  the 
period  lor  the  Commission  to  object. 

8.  Applicants  state  that  they  have  not 
been  thi  t  subject  of  prior  Commission 
enforce!  nent  proceedings,  and  have  not 
previously  filed  an  application  for  relief 
pursuaiit  to  section  9(c)  of  the  Act. 

Appliu  nts'  Condition 

Applicants  agree  that  any  order 
grantedjby  the  Commission  pursuant  to 
the  application  will  be  subject  to  the 
conditi(|n  that  NBD  will  comply  with 
the  Fini  1  Judgment. 

For  th(  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Nfargara  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-48  Filed  1-3-94;  8:45  am] 
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Issuer  tteiisting;  Notice  of  Application 
To  With  draw  From  Listing  and 
Registration;  (Odetlcs,  Inc.,  Class  A 

Stock,  $0.10  Par  Value;  Class 
Comition  Stock,  $0.10  Par  Value)  File 


Comrnqn 

B 
No 
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Decemb<r28, 1993. 

Odeti  :s.  Inc.  ("Company")  has  filed 
an  appl  cation  with  the  Securities  and 
Exchanj  e  Commission  ("Commission"), 
pursuai  t  to  section  12(d)  of  the 
Securitis  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specifier  securities  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
wing  these  securities  from 
id  registration  include  the 


forwi 
listing 
folio 

Accoi 
ofDi 
approvi 
1993, t 
A  and 


g  to  the  Company,  its  Board 
ors  (the  "Board")  unanimously 
"  resolutions  on  November  18, 
withdraw  the  Company's  Class 
ass  B  Common  Stock  from 
listing  dn  the  Amex  and,  instead,  list 
such  Co  mmon  Stock  on  the  National 
Associa  ion  of  Securities  Dealers 
Automs  ted  Quotations/National  Market 
System!  ("NASDAQ/NMS").  According 
to  the  Cbmpany,  the  decision  of  the 
Board  followed  a  lengthy  study  of  the 
matter,  and  was  based  upon  the  belief 
that  Usting  of  the  Class  A  and  Class  B 


)  Applicants  state  that  in  a  raport  dated  It>ly  12, 
1993,  an  independent  consultant  concluded  thai, 
based  on  its  review,  the  policies  and  procedures  o( 


the  custo<|ian  securities  clearing  operations  for  nan- 
investmeilt  adviser  accounts  of  NBD  are  reasonably 
daaigned  lo  insure  compliance  «fith  the 
requirenM  nts  of  Ragulatioa  U.  AppUcants  state  that 
the  recom  nendatloos  of  the  independent 
consultan  have  been  implemented. 


Common  Stock  on  NASDAQ/NMS  will 
be  more  beneficial  to  its  stockholders 
than  the  present  listing  on  the  Amex 
because: 

(1)  The  Company  believes  that  the 
liquidity  may  be  improved  through  the 
multiple  market  maker  system;  and 

(2)  The  Company  believes  that  the 
visibility  and  possibly  research  coverage 
may  increase  with  improved  liquidity. 

Any  interested  person  may,  on  or 
before  January  20, 1994,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  tmless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-49  Filed  1-3-94;  8:45  am] 
MLUNQ  CODE  S010-01-M 


Issuer  Delisting;  Application  To 
Withdraw  From  Usting  and 
Registration;  (VISX,  Inc.,  Common 
Stock,  $.01  Par  Value)  File  No.  1-10694 

December  28, 1993. 

VISX,  Inc.  ("Company")  has  filed  an 
apphcation  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereimder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex") 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  imanimously 
approved  resolutions  on  October  13, 
1993,  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the 
Amex  and,  instead,  list  such  Common 
Stock  on  the  National  Association  of 
Sectirities  Dealers  Automated 
Quotations/National  Market  System 
("NASDAQ/NMS").  According  to  the 
Company,  the  decision  of  the  Board 
followed  a  lengthy  study  of  the  matter, 
and  was  based  upon  the  belief  that 
listing  of  the  Common  Stock  on 
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NASDAQ/NMS  will  be  more  beneficial 
to  its  stockholders  than  the  present 
listing  on  the  Amex  because: 

(1)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  stock  on  the  Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  stockholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market-makers  and,  in 
doing  so,  expand  the  capital  base 
available  for  trading  in  its  Common 
Stock;  and 

(4)  The  Company  believes  that  firms 
making  a  market  in  the  Company's 
Common  Stock  on  the  NASDAQ/NMS 
system  will  be  inclined  to  issue  research 
reports  concerning  the  Company, 
thereby  increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may,  on  or 
before  January  20,  1994,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  94-50  Filed  1-3-94;  8:45  am) 

BIUJNQ  COOe  MIO-OI-M 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980,  As 
Amended  by  Public  Law  99-691 ; 
Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

agency:  Tennessee  Valley  Authority. 
ACTION:  Information  collections  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB). 


SUMMARY:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  colleaion  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  as  amended  by 
Public  Law  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  made  within  30  days  directly 
to  the  Agency  Clearance  Officer  and  also 
to  the  Desk  Officer  for  the  Tennessee 
Valley  Authority.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  Telephone:  (202)  395-3084. 

Agency  Clearance  Officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority, 
1101  Market  Street  (BR  6B), 
Chattanooga,  TN  37402-2801;  (615) 
751-2523. 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  TVA 
Aquatic  Plant  Management. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organization 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  2,000. 

Estimated  Total  Annual  Burden 
Hours:  400. 

Estimated  Average  Burden  Hours  Per 
Response:  .2. 

Need  For  and  Use  of  Information: 
TVA  committed  to  involving  the  public 
in  developing  plans  for  managing 
aquatic  plants  in  individual  TVA  lakes 
imder  a  Supplemental  Environmental 
Impact  Statement  completed  in  August 
1993.  This  proposed  survey  vdll  provide 
a  mechanism  for  obtaining  input  into 
this  planning  process  from  a 
representative  sample  of  people  living 
near  each  lake.  The  information 
obtained  from  the  survey  will  be 
factored  into  the  development  of  aquatic 
plant  management  plans  for 
Chickamauga,  Kentucky,  Wheeler, 
Nickajack  and  Guntersville  Lakes. 
John  J.  0*00111160. 
Vice  President,  Facilities  Services. 
[FR  Doc.  94-12  Filed  1-3-94:  8:45  am] 
MLUNO  COOe  •1»-0«-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Disease  Not  Associated  With  Exposure 
to  Certain  Hert>icide  Agents 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

summary:  As  required  by  law,  the 
Department  of  Veterans  Affairs  (VA) 
hereby  gives  notice  that  the  Secretary  of 
Veterans  Affairs,  imder  the  authority 
granted  by  the  Agent  Orange  Aa  of 
1991,  has  determined  that  a 
presumption  of  service  connection 
based  on  exposure  to  herbicides  used  in 
the  Republic  of  Vietnam  during  the 
Vietnam  era  is  not  warranted  for  the 
following  conditions:  Prostate  cancer, 
peripheral  neuropathy,  hepatobiliary 
cancers,  bone  cancers,  female 
reproductive  cancers,  renal  cancers, 
testicular  cancer,  leukemia,  abnormal 
sperm  parameters  and  infertility, 
cognitive  and  neuropsychiatric 
disorders,  motor/coordination 
dysfunction,  metabolic  and  digestive 
disorders,  immune  system  disorders, 
circulatory  disorders,  respiratory 
disorders  (other  than  lung  cancer), 
nasal/nasopharyngeal  cancer,  skin 
cancer,  gastrointestinal  tumors,  bladder 
cancer,  brain  tumors,  and  any  other 
condition  for  which  the  Secretary  has 
not  specifically  determined  a 
presumption  of  service  connection  is 
warranted. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant.  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420.  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  Section  3 
of  the  Agent  Orange  Act  of  1991,  Public 
Law  102-4, 105  Stat.  11  (1991),  directed 
the  Secretary  to  enter  into  an  agreement 
with  the  National  Academy  of  Sciences 
(NAS)  to  review  the  scientific  evidence 
concerning  the  association  between 
exposure  to  herbicides  used  in  support 
of  military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  era  and 
each  disease  suspected  to  be  associated 
with  such  exposure.  Congress  mandated 
that  NAS  determine,  to  the  extent 
possible.  (1)  whether  there  is  a 
statistical  association  between  the 
suspect  diseases  and  herbicide 
exposure,  taking  into  account  the 
strength  of  the  scientific  evidence  and 
the  appropriateness  of  the  methods  used 
to  detect  the  association:  (2)  the 
increased  risk  of  disease  among 
individuals  exposed  to  herbicities 
during  service  in  the  Republic  of 
Vietnam  during  the  Vietnam  era;  and  (3) 
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whether  there  is  a  plausible  biological 
mechanism  or  other  evidence  of  a  causal 
relationship  between  herbicide 
exposure  and  the  suspect  disease.  ' 

Section  2  of  Public  Law  102-4 
provides  that  whenever  the  Secretan 
determines,  based  on  sound  medical 
and  scientiHc  evidence,  that  a  positive 
association  (i.e.,  the  credible  evidence 
for  the  association  is  equal  to  or 
outweighs  the  credible  evidence  against 
the  association)  exists  between  exposure 
of  humans  to  an  herbicide  agent  (i.e.,  a 
chemical  in  an  herbicide  used  in 
support  of  the  United  States  and  allied 
military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  era)  and  a 
disease,  the  Secretary  will  publish 
regulations  establishing  presumptive 
service  cormection  for  that  disease.  If 
the  Secretary  determines  that  a 
presumption  of  service  connection  is 
not  warranted,  he  will  publish  a  notice 
of  that  determination,  which  includes 
an  explanation  of  the  scientific  basis  for 
that  determination. 

Although  Public  Law  102-4  does  not 
define  "credible",  it  does  ins^uct  the 
Secretary  to  "take  into  consideration 
whether  the  results  are  statistically 
significant,  are  capable  of  replication, 
and  withstand  peer  review.'^  Simply 
comparing  the  luunber  of  studies  which 
report  a  positive  relative  risk  to  the 
number  of  studies  which  report  a 
negative  relative  risk  for  a  particular 
condition  is  not  a  valid  method  for 
determining  whether  the  weight  of 
evidence  overall  supports  a  finding  that 
there  is  or  is  not  a  pnositive  association 
between  herbicide  exposure  and  the 
subsequent  development  of  the 
particular  condition.  Because  of 
diffierences  in  statistical  significance, 
confidence  levels,  control  ror 
confoimding  {actors,  etc,  some  studies 
are  clearly  more  credible  than  others, 
and  the  Secretary  has  given  them  more 
weight  in  evaluating  the  overall 
credibili^  of  the  evidence  concerning 
specific  diseases. 

After  reviewing  approxiinatelv  6,420 
abstracts  of  sdentiflc  or  medical  articles 
and  selecting  approximately  230 
epidemiologic  studies  for  detailed 
analysis,  consulting  %vith  outside 
experts,  and  conducting  public 
hearings,  NAS  issued  a  report,  entitled 
"Veterans  and  Agent  Orange:  Health 
Effects  of  Herbicides  Used  in  Vietnam", 
on  July  27, 1993.  The  Secretary 
annoimced  that  same  day  that  he  had 
concluded  that  a  positive  aesodation 
exists  between  exposure  to  herbicides 
used  in  the  Republic  of  Vietnam  and  the 
subsequent  development  of  Hodgkln's 
disease  and  porphyria  cutanea  tarda. 
Proposed  regulations  were  published  in 
the  Federal  Register  on  September  28. 


1993  (S  >e  58  FR  50528-30).  The 
Secretai  y  also  announced  that  VA 
would  1 9view  the  remaining  findings  in 
the  NAJ 1  report  to  determine  whether  a 
positive  association  exists  between 
nerbici(  e  exposure  and  any  other 
conditi<  ns.  That  review  has  been 
comple  ad  and  this  notice,  pursuant  to 
Public  I  aw  102-4,  conveys  the 
Secretai  y's  determination  that  there  is 
no  posiBve  association  between 
herbiciae  exposure  and  prostate  cancer, 
peripheral  neun^athy,  hepatobiliary 
cancers,  bone  cancers,  female 
reprodu  ctive  cancers,  renal  cancers, 
testicular  cancer,  leukemia,  abnormal 
sperm  piarameters  and  infertility, 
cognitive  and  neuropsychiatric 
disorders,  motor/coordination 
dysfunction,  metabolic  and  digestive 
disordei  s,  immune  system  disorders, 
drculatt  iry  disorders,  respiratory 
disordeiiB  (other  than  Iimg  cancer), 
nasal/nasopharyngeal  cancer,  skin 
cancer,  gastrointestinal  t\unors,  bladder 
cancer,  Irain  tumors,  and  any  other 
conditio  i  for  which  the  Secretary  has 
not  spec  fically  determined  a 
presum]  tion  of  service  connection  is 
warrant)  d. 

The  f«\S  report  assigns  prostate 
cancer  ti  a  category  labeled  limited/ 
suggestiye  evidence  of  an  association, 
which  it!  defined  as  meaning  there  is 
evidence  suggestive  of  an  association 
between  herbicide  exposure  and  a 
particular  health  outcome,  but  that 
evidence  is  limited  because  chance, 
bias,  ana  confounding  could  not  be 
r\iled  oul  with  confidence.  Prostate 
cancer  is  a  very  common  male 
genitourinary  cancer  which  shows 
marked  Increased  prevalence  with  age. 
There  arb  statistically  significant 
occupatlpnal  studies  which  show  no 
associatnn  between  prostate  cancer  and 
herbicide  exposure  (e.g..  Fingerhut 
M.A..  Hilperin  W £..  Marlow  D-A.. 
Piadtelll  L.A..  Honchar  P.A..  Sweeney 
M.H.,  CibifiB  A.L..  Dill  PA.,  Steenland 
K..  SuruAa  A.J.  1991.  Cancer  mortality 
in  woik*s  exposed  to  2  J.73- 
tetrachldrodibenzo-p-<lioxin.  New 
England  [Joumal  of  Medicine  324:212- 
218;  Mattz  A.,  Berger  J.,  Dwyer  J.H.. 
Flesch-Jiiys  D.,  Nagel  S..  Waltsgott  H. 
1991.  Capcer  mortality  among  workers 
in  chemical  plant  contaminated  with 
dioxin.  Lancet  338:959-964;  Saracd  R., 
KogevinAs  M.,  Bertazzi  P.A..  Bueno  Oe 
Mesqulta  B.H.,  Coggon  D..  Green  LM.. 
Kauppinbn  T..  L'Abbe  ICA.,  Uttorin  M.. 
Lynge  E.\  Mathews  J.O..  Neuberger  M.. 
Osman  Ji  Pearce  N..  Wlnkelman  R. 
1991.  Caticer  mortality  in  wonders 
exposed  to  chlorophenoxy  h«rt)idde8 
and  chlo  rophenoit.  Lancet  338:1027- 
1032).  S<  me  occupational  studies  have 


shown  a  slight  elevated  risk  for  prostate 
cancer  among  farm  and  forestry  workers 
(e.g.,  Burmeister  L.F.,  1981.  Cancer 
mortality  in  Iowa  farmers:  1971-1978. 
Journal  of  the  National  Cancer  Institute 
66:461-464;  Alavanja  M.C.,  Merkle  S., 
Teske  J.  Eaton  B..  Reed  B.  1989. 
Mortality  among  forest  and  soil 
conservationists.  Archives  of 
Environmental  Health  44:94-101); 
however,  only  one  study  concerning  a 
small  sub-set  of  fiarmers  (Morrison  H., 
Savite,  D.,  Semendw  R.,  Hulka  B.,  Mao 
Y.,  Morison  D.,  Wigle  D.  1993.  Fanning 
and  prostate  cancer  mortality.  American 
Journal  of  Epidemiology  137:270-280) 
assodated  the  increased  risk  of  prostate 
cancer  among  farmers  spedfically  with 
herbidde  exposure.  The  Morrison  study 
is  so  recent  that  it  it  too  early  to 
determine  whether  its  results  will  be 
replicated  by  other  research. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
assodation  between  prostate  cancer  and 
herbidde  exposure  outweighs  the 
credible  evidence  for  such  an 
assodation,  and  he  has  determined  that 
a  positive  assodation  does  not  exist. 

The  NAS  report  assigns  peripheral 
neuropathy,  hepatobiliary  cancers,  bone 
cancers,  fnnale  reproductive  cancers, 
renal  cancers,  testicular  cancer, 
leukemia,  abnormal  sperm  parameters 
and  infertility,  cognitive  and 
neuropsychiatric  disorders,  motor/ 
coordination  dysfunction,  metabolic 
and  digestive  (hsorders,  immune  system 
disorders,  drculatory  disorders, 
respiratory  disorders  (other  than  lung 
cancer),  and  nasal/nasopharyngeal 
cancer  to  a  category  labeled  inadequate/ 
insuffldent  evidence  to  determine 
whether  an  assodation  exists,  which  is 
defined  as  meaning  that  the  available 
studies  are  of  insumdent  quality, 
consistency,  or  statistical  strength  to 
permit  a  condusion  regarding  tne 
presence  or  absence  of  an  assodation 
with  herbidde  exposure. 

Peripheral  neuropathy  can  be  induced 
by  many  common  medical  and 
environmental  disorders  unrelated  to 
herbidde  exposure,  such  as  aging, 
alcoholism,  diabetes,  and  exposure  to 
other  toxic  chemicals.  The  I^  time  VA 
considered  this  issue,  it  determined, 
after  receiving  the  advice  of  the 
Veterans'  Advisory  Committee  on 
Environmental  Hazards,  that  there  was 
sufficient  evidence  to  meet  the 
requirements  for  a  "significant 
statistical  assodation,"  the  standard  In 
effiad  at  that  time,  between  exposure  to 
herbiddes  containing  dioxin  and  the 
subsequent  development  of  peripheral 
neuropathy  under  certain  dromistances 
(See  57  FR  2236-38).  That  condusion. 
however,  relied  heavily  on  case  reports. 
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which  are  anecdotal  and  have  no 
statistical  significant,  and  occupational 
studies  such  as  Singer  and  colleagues 
(1982)  (Singer  R.,  Moses  M..  Valdukas 
J.,  Lilis  R.,  Selikoff  I.J..  1982.  Nerve 
condudion  velocity  studies  of  workers 
employed  in  the  manufadure  of 
phenoxy  herbicides.  Environmental 
Research  29:297-311)  whose  credibility 
is  compromised  because  they  did  not 
apply  consistent  methods  to  define  a 
comparison  group,  determine  exposure, 
evaluate  clinical  defidts,  use  standard 
definitions  of  peripheral  neuropathy,  or 
eliminate  confounding  variables.  The 
Singer  study,  for  example,  excluded 
individuals  with  excessive  alcohol 
consumption  from  the  controls  but  not 
from  the  subjeds  of  the  study.  Other 
occupational  studies,  such  as  Suskind 
and  Herzberg  (1984)  (Suskind  R.R., 
Hertzberg  V.S..  1984.  Human  health 
effeds  of  2,4,5-T  and  its  toxic 
contaminants.  Journal  of  the  American 
Medical  Association  251:2372-2380), 
which  did  not  have  those 
methodological  problems,  showed  no 
difference  in  the  incidence  of  peripheral 
neuropathy  for  workers  exposed  to 
herbicides  and  workers  not  so  exposed. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  peripheral 
neuropathy  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Hepatobiliary  cancers  are  cancers  of 
the  liver  and  bile  duct.  There  are  a 
variety  of  risk  factors  that  should  be 
considered  by  a  credible  study, 
including  hepatitis  B  and  C,  alcohol 
abuse,  cirrhosis,  exposure  to 
polychlorinated  biphenyl  (PCB),  and 
smoking.  The  relevant  studies  are  few, 
and  have  not  adequately  controlled  for 
these  risk  factors.  A  Swedish  case 
control  study  (Hardell  L.,  Bengtsson 
N.O.,  Jonsson  U.,  Eriksson  S.,  Larsson 
L.G.,  1984.  Aetiological  aspects  on 
primary  liver  cancer  with  special  regard 
to  alcohol,  organic  solvents  and  acute 
intermittent  porphyria:  an 
epidemiological  investigation.  British 
Journal  of  Cancer  50:389-397)  showed  a 
relationship  between  herbicide 
exposure  and  the  subsequent 
development  of  hepatobiliary  cancer; 
however,  other  studies  of  similar  size 
(Ronco  G,  Costa  G.,  Lynge  E..  1992. 
Cancer  risk  among  Danish  and  Italian 
farmers.  British  Journal  of  Industrial 
Medicine  49:220-225;  Wiklund  K.. 
1983.  Swedish  agricultural  workers:  a 
group  with  a  decreased  risk  of  cancer. 
Cancer  51:566-568)  indicated  no 
relationship.  A  large  occupational  study 


(Fingerhut  et  al,  1991)  and  a  study  of 
farmers  in  Denmark  and  Italy  (Ronco  et 
al.,  1992)  found  no  relationship. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  hepatobiliary 
cancer  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Bone  cancers  were  considered 
together  with  joint  cancers  by  NAS. 
Because  of  the  rarity  of  bone  cancers, 
most  studies  have  been  too  small  to         ^ 
dated  a  significant  risk.  There  has  not 
been  a  consistent  finding  of  bone  cancer 
in  exposed  groups;  the  preponderance 
of  studies  show  no  association,  dnd  the 
few  studies  that  demonstrate  a  positive 
relationship  (Fingerhut  et  al.,  1991; 
Breslin  P.,  Kang  H.,  Lee  y..  Burt  V.. 
Shepard  B.M.,  1988.  Proportionate 
mortality  study  of  U.S.  Army  and  U.S. 
Marine  Corps  veterans  of  the  Vietnam 
War.  Journal  of  Occupational  Medidne 
30:412-419)  are  small  and  have  large 
confidence  intervals  which  inciude  one. 
The  small  size  of  the  studies  and  the 
confidence  limitations  compromise 
their  significance.  Accordingly,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
bone  cancers  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Female  reproductive  cancers 
reviewed  by  NAS  include  those  of  the 
breast,  uterus,  cervix,  ovary,  and  other 
genital  malignancies.  The  data  related  to 
women  and  herbicide  exposure  is 
extremely  limited  because  few  of  the 
studies  included  women.  A  large 
number  of  the  breast  cancer  studies 
showed  no  association.  Two  studies 
(Thomas  T.L.,  Kang  H.,  Dalager  N., 
1991.  Mortality  among  women  Vietnam 
veterans,  1973-1987.  American  Journal 
of  Epidemiology  134:973-980;  Manz  et 
al.,  1991)  showed  an  increased  risk  for 
breast  cancer  which  was  not  significant 
since  both  studies  failed  to  control  for 
reproductive  histories  and  had 
methodological  problems.  Only  one 
small  case  control  study  (Donna  A., 
Betta  P-G.,  Robutti  F..  Crosignani  P., 
Berrino  F.,  Bellingeri  D.,  1984.  Ovarian 
mesothelial  tumors  and  herbicides:  a 
case  control  study.  Carcinogenesis 
5:941-942)  showed  an  association  with 
ovarian  cancer,  but  the  confidence 
intervals  were  very  wide.  The  larger 
occupational  and  farm  worker  studies 
all  showed  significantly  lower  mortality 
ratios  than  expeded.  Likewise,  studies 
of  exposures  generally  found  less 
uterine  and  cervical  cancer  than 


expected.  Accordingly,  the  Secretary 
has  found  that  the  credible  evidence 
against  an  association  between  female 
reproductive  cancers  and  herbicide 
exposure  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

The  leather  industry,  asbestos, 
cadmium,  petroleum  products, 
analgesics,  smoking,  and  obesity  have 
been  associated  with  renal  cancers. 
Studies  of  renal  cancer  have  generally 
produced  inconclusive  results,  in  some 
cases  because  of  failure  to  adequately 
control  for  these  confounding  factors. 
Only  one  study  of  agricultural  and  forest 
workers  (Alavanja  et  al.,  1989)  showed 
a  significantly  increased  risk  of  death 
from  renal  cancers:  however,  the 
preponderance  of  studies,  including  the 
two  largest  (Wiklund.  1983;  Burmeister. 
1981),  showed  either  no  relationship 
with  renal  cancers  or  increased  risk 
which  was  not  significant.  Accordingly, 
the  Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
renal  cancers  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Major  risk  fadors  for  testicular  cancer 
are  undescended  testis  and  other 
factors,  such  as  genetic  abnormalities, 
infedions,  etc.,  which  produce  atrophy 
and  dysfunction.  In  general, 
occupational  studies  (Ronco  et  al..  1992; 
Wiklund,  1983)  have  shown  no 
association  between  herbicide  exposure 
and  testicular  cancer.  Occupational  and 
environmental  studies  have  found  either 
no  association  or  increased  risk  which 
was  not  significant.  Studies  concerning 
Vietnam  veterans  were  inconsistent,  and 
in  those  that  found  increased  risk,  that 
risk  was  generally  not  significant. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  testicular  cancer 
and  herbicide  exposure  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Potential  evidence  for  an  association 
between  herbicide  exposure  and 
leukemia  comes  primarily  from  studies 
of  farmers  (Ronco  et  al..  1992;  Wigle 
D.T..  Semenciw  R.B..  Wilkins  K..  Riedel 
D.,  Ritter  L..  Morrison  H.I..  Mao  Y.. 
1990.  Mortality  study  of  Canadian  male 
farm  operators:  non-Hodgkin's 
lymphoma  mortality  and  agricultural 
practices  in  Saskatchewan.  Journal  of 
the  National  Cancer  Institute  82:575- 
582)  and  residents  of  Seveso,  Italy 
(Bertazzi  P. A.,  Zocchetti  C,  Pesatori 
A.C..  Guercilena  S..  Sanarico  M..  Radice 
L..  1989b.  Ten-year  mortality  study  of 


the  population  involved  in  the  Seveso 
incident  in  1976.  American  Journal  of 
Epidemiology  129:1187-1200:  Bertazzi 
P.A..  Zocchetti  C.  Pesatori  A.C., 
Guerdlena  S.,  Consonni  D.,  Tironi  A.. 
Landi  M.T.,  1992.  Mortality  of  a  young 
population  after  accidental  exposure  to 
2,3,7,8-tetrachlorodibenzodioxin. 
International  Journal  of  Epidemiology 
21:118-123).  The  studies  of  farmers  did 
not  control  for  other  confounding 
exposures  (Brownson  R-C,  Reif  J.S., 
Chang  J.C,  Davis  J.R.,  1989.  Cancer  risk 
among  Missouri  farmers.  Cancer 
64:2381-2385.;  Brown  LM.,  Blair  A., 
Gibson  R.,  Everett  CD.,  Cantor  KJ*., 
Schuman  L.M.,  Burmeister  L.F.,  Van 
Lier  S.F.,  Dick  F.  1990.  Pesticide 
exposures  and  other  agricultiiral  risk 
factors  for  leukemia  among  men  in  Iowa 
and  Minnesota.  Cancer  Research 
50:6585-6591).  When  farmers  were 
stratified  bv  suspected  herbicide 
exposure,  tne  incidence  of  leukemia  was 
generally  not  elevated.  Any  elevation 
appeared  to  be  due  to  factors  other  than 
herbicide  exposure,  e.g.,  risk  was  higher 
among  chicken  formers  than  wheat 
farmers  (Alavanja  M.C,  Blair  A,  Merkle 
S.,  Teske  J.  Eaton  B.,  1988.  Mortality 
among  agricultural  extension  agents. 
American  Journal  of  Industrial  Medicine 
14:167-176).  The  suggestive  evidence  of 

~  risk  concerning  Seveso,  Italy 
was  n6t  signiGcant  because  of  the  small 
number  of  actual  cases  in  which 
leukemia  was  found.  Since  none  of  the 
studies  demonstrated  a  dose-response 
for  any  subtype  of  leukemia,  it  is  not 
possible  to  attribute  leukemia  to 
herbicide  exposure.  Accordingly,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
leukemia  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

The  common  parameters  used  to 
evaluate  toxic  effects  to  sperm  are 
number,  motihty,  structure,  and 
morpholoKy.  Many  chemicals  have  been 
implicateoin  interfering  with  motility 
and  sperm  structure  (Wyrobek  A.J., 
Gordon  L.A..  Burkhart  J.G.,  Francis 
M.W..  Kapp  R-W..  Letz  G..  Mailing  H.V.. 
Topham  J.C.  Whorton  MB..  1983.  An 
evaluation  of  human  sperm  as 
indicators  of  chemically  induced 
alterations  of  spermatogenic  function.  A 
report  of  the  U.S.  Environmental 
Protection  Agency  Gen»-Tox  Program. 
Mutation  Research  115:73-148).  One 
occupational  study  (Lerda  D.,  Rizzi  R., 
1991.  Study  of  reproductive  function  in 
persons  occupationally  exposed  to  2,4- 
dichlorophenoxyacetic  acid  (2.4-D). 
Mutation  Research  262:47-50)  and  one 


study  of  Vietnam  veterans  (Air  Force 
Health  S  udy  (AFHS).  1992.  An 
Epidemi  >logic  Investigation  of  Health 
Erfects  ii  Air  Force  Personnel  FolloMring 
Exposxirt  I  to  Herbicides.  Reproductive 
Outcom^.  Brooks  AFB:  USAF  School  of 
Aerospace  Medicine.  ALr-TR-992-0900 
602  pp.)  Ifound  no  association  with 
decreased  sperm  count.  Another  study 
of  Vietnam  veterans  (Centers  for  Disease 
Control  OCDC),  1989.  Comparison  of 
Serum  Levels  of  2,3,7,8- 
Tetr9chlorodibenzo-p-dioxin  with 
Indirect  Estimates  of  Agent  Orange 
Exposuri  Among  Vietnam  Veterans: 
Final  Report.  Atlanta:  U.S.  Department 
of  Health  and  Human  Services)  found 
lower  sperm  concentration  and  reduced 
sperm  mptility,  but  suggested  these 
outcomes  may  be  associated  with  the 
Vietnam  experience  rather  than 
exposure  to  herbicides.  Infertility 
usually  itacorporates  two  concepts:  the 
inabilitylto  conceive  and  the  inability  to 
produce  live  children.  Most  studies  do 
not  take  Into  account  the  desire  for 
children,  contraceptive  practices,  and 
other  faclors  influencing  fertility.  NAS 
foimd  n<  I  occupational  or  environmental 
studies  ( xamining  herbicide  exposure 
and  infeftillty,  and  veteran  studies 
(Field  B.,  Kerr  C,  1988.  Reproductive 
behavioe  and  consistent  patterns  of 
abnormuity  in  offspring  of  Vietnam 
veterans]  Journal  of  Medical  Genetics 
25:819-426;  AFHS,  1992;  Centers  for 
Disease  Control  (CDC),  1988.  Health 
status  of  Vietnam  veterans,  m. 
Reprodiirtive  outcomes  and  child 
health.  Journal  of  the  American  Medical 
Association  259:2715-2717)  do  not 
support  kn  association  between 
heibicid^  exposure  and  infertihty. 
Accordingly,  the  Secretary  has  found 
that  the  txedible  evidence  against  an 
association  between  abnormal  sperm 
parameters  and  infertility  and  herbicide 
exposurf  outweighs  the  credible 
evidenc*  for  such  an  association,  and  he 
has  dete  mined  that  a  positive 
associat  on  does  not  exist. 
Studif  s  of  cognitive  and 
neurops  rchiatric  disorders  are  beset  by 
a  numb<  r  of  methodologic  problems, 
includii  g  exposure  measures,  the  wide 
variety  (  f  "standardized"  test 
instrumi  nts  used,  and  the  inability  to 
detect  01  correct  forother  Influences  on 
test  resu  ts  such  as  emotional  state,  non- 
neurolc^  ic  disease,  metabolic 
conditic  ns.  fatigue,  medications,  or  style 
of  the  e]  aminer.  Because  of  their  failure 
to  adeqi  ately  control  for  these 
confoun  ding  factors,  these  studies  lack 
cre<fibil  ty  in  assessing  the  relationship 
of  herbii  dde  exposure  to  these 
conditic  ns.  Accordingly,  the  Secretary 
has  four  d  that  there  is  no  credible 


evidence  for  an  association  between 
cognitive  and  neuropsychiatric 
disorders  and  herbicide  ex]x)sure,  and 
he  has  determined  that  a  positive 
association  does  not  exist. 

There  were  no  significant  studies 
available  to  analyze  whether  an 
association  exists  between  herbicide 
exposure  and  motor/coordination 
dysfunction.  Accordingly,  the  Secretary 
has  found  that  there  is  no  credible 
evidence  for  an  association  between 
motor/coordination  dysfunction  and 
herbicide  exposure,  and  he  has 
determined  Uiat  a  positive  association 
does  not  exist. 

Metabohc  and  digestive  disorders 
(diabetes  mellitus,  hepatic  enzyme 
abnormality,  lipid  abnormalities,  and 
ulcers)  were  also  categorized  by  NAS  as 
health  outcomes  with  inadequate/ 
insufficient  evidence  to  determine 
whether  an  association  exists.  Although 
NAS  found  no  biologic  basis  to  suspect 
an  association  between  herbicide 
exposure  and  diabetes,  abnormal 
glucose  tolerance  tests  have  been 
reported  in  three  studies  (Sweeney 
M.H.,  Fingerhut  M.A.,  Arezzo  J.C, 
Homung  R.W.,  Connelly  L.B.  In  press. 
Peripheral  neuropathy  after 
occupational  exposure  to  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD).; 
Air  Force  Health  Study.  1991.  An 
Epidemiologic  Investigation  of  Health 
Effects  In  Air  Force  Personnel  Following 
Exposure  to  Herbicides.  Serum  Dioxin 
Analysis  of  1987  Examination  Results. 
Brooks  AFB.  TX:  USAF  School  of 
Aerospace  Medicine.  9  vols.;  Pazderova- 
Vejlupkova  J..  Lukas  E..  Nemcova  M., 
Pickova  J.,  Jirasek  L.,  1991.  The 
development  and  prognosis  of  chronic 
intoxication  by  tetrachlorodibenzo-p- 
dioxin  in  men.  Archives  of 
Environmental  Health  36:5-11).  While 
this  suggests  such  an  association,  the 
evidence  is  inconclusive  and  its 
credibility  is  questionable  because  an 
abnormal  glucose  tolerance  test  is  not  an 
absolute  indicator  of  diabetes  and  none 
of  these  studies  allowed  for  the 
confounding  role  of  obesity.  Two  other 
studies  found  no  association  (Moses  M., 
Lilis  R.,  Crow  K.D.,  Thornton  J., 
Fischbein  A.,  Anderson  H.A.,  Selikoff 
I.J.,  1984.  Health  status  of  workers  with 
past  exposure  to  2,3.73- 
tetrachlorodibenzo-p-dioxin  in  the 
manufacture  of  2,4.Sb 
trichlorophenoxyacetic  add: 
Comparison  of  findings  with  and 
without  chloracne.  American  Journal  of 
Industrial  Medicine  5:161-182;  Suskind 
and  Hertzberg,  1984],  and  a  number  of 
studies  have  shown  no  increased  death 
rates  from  diabetes  (Bertazzi  et  a)..  1989; 
Cook  R.R..  Bond  G.G.,  Olson  R.A..  Ott 
M.G.,  1987.  Update  of  the  mortality 
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experieaoe  of  workets  aaposed  to 
chlorinated  dioidaB.  Chiaoapiwig 
16:2111-2116;  HenaebaigBr  P.K.,  Ferris 
B.&  Jr.,  Uoaaoa  RJL.  1989.  Mortality 
among  pulp  and  paper  workers  io 
Berlin,  New  Hampshire.  British  Journal 
of  Industrial  Medxune  46:658-664). 
Accordii^ly.  the  Secretary  has  found 
that  the  credible  evidence  gainst  an 
association  between  diabetes  and 
herbicide  exposure  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  Aat 
a  positive  associations  does  not  exist. 

The  studies  related  to  hepatic  enzyme 
abnormality  did  not  demonstrate  an 
association  with  Hver  disease,  and 
confounding  factors  (alcobol  abuse, 
drrfaosis,  hepatitis,  and  odter  toxic 
chemicals)  were  not  ruled  out  Studies 
sliowing  lipid  aboonnaiities  do  not 
control  for  the  confounding  variables  of 
obesity  and  genetic  factors,  and  no 
medical  significance  of  the  modest  and 
variable  increases  has  been 
demonstrated.  The  risk  of  gastric  ulcers 
in  exposed  populations  has  not  been 
sufficiently  studied  to  establish  an 
association  with  herbicide  exposure. 
Only  one  study  (Suskind  aod  Hertzberg. 
1984)  indicates  any  increase,  and  in  that 
.•itudy  it  is  difficult  to  rule  out  the  many 
factors  (e.g.,  alcoholism,  non-steroidal 
anti-inflammatory  drugs,  and  H.  pylori 
infection)  known  to  be  associated  with 
ulcers.  Accordingly,  the  Secretary  has 
found  that  there  is  no  credible  evidence 
for  an  association  between  metabolic 
and  digestive  disorders  (other  than 
diabetes)  and  herbicide  exposure,  and 
he  has  determined  that  a  positive 
association  does  not  exist. 

The  available  data  deal  with  two 
categories  of  immune  system  disorders: 
immune  modulation  and  autoimmunity. 
Many  immune  parameters  have  been 
studied;  however,  few  show  a 
relationship  to  herbicide  exposure.  Most 
studies  address  such  a  wide  range  of 
immune  parameters  that  it  is  likely  that 
at  least  some  of  the  positive  results  are 
due  to  chance  alone,  which  undermines 
the  credibility  of  those  studies. 
Furthermore,  the  clinical  meaning,  i.e., 
the  relationship  of  immune  disorders  to 
disease,  is  imclear.  Other  studies  (e.g.. 
Pocchiari  F.,  Silano  V.,  Zampieri  A.. 
1979.  Human  health  effects  horn 
accidental  release  of  tetrachlorodibenzo- 
p-dioxin  (TCDD)  at  Seveso,  Italy.  Annals 
of  the  New  York  Academy  of  Sciences 
320:311-320;  Ghezzi  I.,  Cannatelli  P., 
Asisennato  G,  Merlo  F.,  Mocarelli  P., 
Brambilla  P.,  Sicurello  F.,  1982. 
Potential  2,3.7,8-tetrachlorodibenzo-p- 
dioxin  exposure  of  Seveso 
decontamination  workers.  A  controlled 
prospective  study.  Scandinavian  Journal 
of  Work,  Environment,  and  Health 


8:176-179)  found  ao  r^atjoodiip 
between  immuoe  tystea  diaowiefs  asd 
bfliiitcide  exposuim.  AooordiqgSy,  tbe 
Secntary  has  iound  Cbat  the  oedifale 
evidence  againsi  an  —sodatian  between 
immune  syfltaB  dicorden  and  heitKide 
exposui*  outweighs  lite  credible 
evkience  for  such  an  Mcociatiaa.  and  be 
has  detemined  tbat «  positive 
association  does  not  exist. 

Most  occupational  stttdies  coaoenang 
circulatory  diaerders  {e.g.,  Moaas  et  al.. 
1984;  Suskind  and  Hertzberg,  1964| 
showed  BO  tacroased  mortality  or 
morbidity  frocn  drcuktory  disorders 
after  herbicide  exposure.  The  studies  of 
the  residents  of  Seveso.  hmly  {Bertazzi. 
P.A.,  Zocchetti C.  Pesatori  AC, 
GuercilexM  S.,  Sanarioo  M..  Radice  L., 
1989a.  Mortality  in  an  area 
contaminated  by  TCDD  foUowtog  an 
industrial  incident.  Mediane  Dm 
Lavoro  80J1&-329;  Bertazzi  et  al.. 
1989b)  ahewed  some  increued  risk  of 
mortality  in  the  first  five  year  ioliow-up; 
however,  these  studies  had  a  number  of 
technical  problems:  they  were  not 
specific  to  circulatory  disease  and  did 
not  control  for  the  con  founding 
variables  of  smoking,  diabetes,  and 
hypertension.  Veteran  studies  (e.g., 
CDC  1988)  have  suggested  that  any 
increase  in  heart  disease  may  be 
associated  with  the  Vietnam  experience 
rather  than  herbicide  exposure,  and 
most  of  these  studies  did  not  adjust  for 
confounding  variables.  Accordingly,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
circulatory  diseases  and  herbicide 
exposure  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

NAS  examined  studies  that  covered  a 
wide  variety  of  respiratory  disorders 
(e.g.,  chronic  bronchitis,  asthma, 
pleurisy,  pneumonia,  and  tul)erculo6is). 
other  than  respiratory  cancer.  Studies  of 
individuals  exposed  m  occupational 
settings  revealed  no  increase  in 
mortality  from  respiratory  disease 
(Coggon  D..  Pannett  B..  Winter  P.,  1991. 
Mortality  and  incidence  of  cancer  at 
four  factories  making  phenoxy 
herbicides.  British  Journal  of  Industrial 
Medicine  48:173-178;  Blair  A.,  1983. 
Lung  cancer  and  other  causes  of  death 
among  licensed  pesticide  applicators. 
Journal  of  the  National  Cancer  Institute 
71:31-37;  Alavanja  et  al.,  1989;  Coggon 
D.,  Pannett  B.,  Winter  P.D..  Acheson 
E.D.,  Bonsall  J..  1986.  Mortality  of 
workers  exposed  to  2-methyl — 
chlorophenoxyacetic  acid.  Scandinavian 
Journal  of  Work,  Environment,  and 
Health  12:448-454).  Environmental 
exposure  studies  similarly  showed  no 
significant  differences  in  mortality  due 


to  respiaatory  disease  (Bertazzi  et  al.. 
1989a,b).  Also,  nsrtaiity  studies  of 
Vietnaa  veterans  feneraif^'  found  no 
increased  nak. 

Morbidity  data  arenenerallv  difficult 
to  evaluate  because  oTiaethodologicai 
problems  and  because  studies  focused 
on  ■ysaptoms.  luqg  function  tefits  and  %• 
ray  interppetaUon  ratber  tJbac  dtsnase 
(e.g.,  Calvert  etal.,  1991;  PoUei  S.. 
MetHer  F.A.  Jr..  iCebey  CA..  Waiters 
M.R..  While  RJL.  19A&.  Foifow-up  dwd 
radiogra^  in  Vietnam  velaxans:  Are 
they  useful?  Radiology  161:101-102). 
One  occupationai  study  (Caivert  CM  . 
Sweeney  WLH.,  Morris  J  A..  Fio^rtuit 
M.A.,  Horaung  R.W.,  Haiperin  W£.. 
1991.  Evaluation  of  chronic  bronchitis, 
chronic  obstructive  puimonary  diiwase. 
and  ventilatory  function  among  wariers 
exposed  to  2.3,7.8-tetradbfonKiibeiizo-p- 
dioxin.  American  Review  of  Respiiatory 
Disease  144  1302-1306]  showed  no 
excess  morbidity;  another  occupational 
study  (Suskind  aod  Hertzberg.  1984) 
found  increased  symptomatology  of 
respiratory  disease,  but  did  not 
adequately  control  for  tiie  confounding 
factor  of  age.  Accordingly,  tbs  Secretary 
has  found  that  the  credible  evidence 
against  an  association  between 
respirator)'  disorders  and  herbicide 
exposure  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

NAS  noted  an  association  between 
nasal  cancers  and  occupational 
exposure  to  nickel  and  to  chromatos. 
Exposure  to  wood  dust  is  also  a  risk 
factor  for  nasal  cancers;  smoking  and 
exposure  to  formaldehyde  may  increase 
the  risk  associated  with  wood  dust. 
There  is  also  evidence  that  leather 
workers  have  an  increased  risk  for  nasal 
cancers,  and  that  there  is  an  association 
between  chronic  nasal  diseases  and 
consumption  of  salt-preserved  foods. 
Most  studies  (e.g.,  Wiklund,  1983; 
Ronco  et  al..  1992)  showed  inconclusive 
results,  and  often  did  not  control  for 
confounding  variables.  Two  other 
epidemiological  studies  based  on  the 
same  three  cases  (Saracci  et  al..  1991; 
Coggon  D..  Pannett  B..  Winter  P.D.. 
Acheson  ED.,  Bonsall  J.,  1986.  Mortality 
of  workers  exposed  to  2  methyl-4- 
chlorophenoxyacetic  acid.  Scandinavian 
Journal  of  Work,  Environment,  and 
Health  12:448-454)  and  one  case- 
control  study  (Hardell  L..  Johansson  B.. 
Axelson  O..  1982.  Epidemiological 
study  of  nasal  and  nasopharyngeal 
cancer  and  their  relation  to  phenoxy 
acid  or  chlorophenol  exposure. 
American  Journal  of  Industrial  Medicine 
3:247-257)  showed  increased  risk 
associated  with  herbicide  exposure; 
however,  that  risk  was  nol  statistically 
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signiHcant,  which  diminishes  the 
importance  of  these  studies. 
Accordingly,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  nasal/ 
nasopharyngeal  cancers  and  herbicide 
exposure  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

NAS  also  reviewed  the  literature  with 
respect  to  possible  associations  between 
herbicide  exposure  and  various 
reproductive  effects,  i.e.,  spontaneous 
abortion,  birth  defects,  neonatal  infant 
deaths  and  stillbirths,  low  birth  weight, 
and  childhood  cancers  in  offspring. 
These  reproductive  effects  were 
categorized  by  NAS  as  health  outcomes 
with  inadequate/insufficient  evidence  to 
determine  whether  an  association  exists 
because  the  studies  were  of  inadequate 
statistical  power  for  specific  birth 
defects,  contained  a  limited  sample  size, 
and/ or  failed  to  exclude  bias  and 
chance.  It  should  be  noted  that  to 
compensate  a  veteran  for  these 
conditions  is  beyond  VA's  authority 
(See  title  38,  U.S.C.)  and  would  require 
enabling  legislation. 

NAS  assigns  four  diseases  or 
categories  of  diseases  to  a  category 


association 
and  the 
level 
include 
tumors 


ofecpi 


labeled  li  [nited/suggestive  evidence  of 
no  associ  ition  with  herbicide  exposure 
which  it  leBned  as  meaning  that  several 
adequate  studies,  covering  the  full  range 
of  levels  )f  exposure  that  humans  are 
known  tc  encounter,  are  mutually 
consistent  in  not  showing  a  positive 

between  herbicide  exposure 
pjarticular  health  outcome  at  any 

osure.  The  conditions 
skin  cancer,  gastrointestinal 
(s  :omach  cancer,  pancreatic 
cancer,  c(  ilon  cancer,  and  rectal  cancer), 
bladder  c  uicer,  and  brain  tumors.  There 
were  mai  y  credible  studies  {See  NAS 
Report,  C  lapter  8)  concerning  all  of 
these  con  iitions  that  showed  no 
associati(  n  or  a  negative  association 
with  herl  icide  exposure.  Accordingly, 
the  Secre  ary  has  found  that  there  is  no 
credible  ( evidence  for  an  association 
between  i  ;kin  cancer,  gastrointestinal 
tumors  (s  tomach  cancer,  pancreatic 
cancer,  ci  ilon  cancer,  and  rectal  cancer], 
bladder  cancer,  and  brain  tumors  and 
herbicida  exposure,  and  he  has 
determin  id  Uiat  a  positive  association 


does  not 


jxist. 


NAS  re  viewed  approximately  6,420 
abstracts  af  scientific  or  medical  articles 
as  an  int(  gral  part  of  the  process  that 
resulted  n  its  report,  entitled  "Veterans 


JMI 


and  Agent  Orange:  Health  Effects  of 
Herbicides  Used  in  Vietnam  "  From 
these  articles,  approximately  230 
epidemiologic  studies,  including  studies 
of  people  exposed  to  herbicides  in 
occupational  and  environmental 
settings  as  well  as  studies  of  Vietnam 
veterans,  were  chosen  for  detailed 
review  and  analysis.  In  our  judgment, 
the  comprehensive  review  and 
evaluation  of  the  available  literature 
which  NAS  conducted  in  conjunction 
with  its  report  has  permitted  us  to 
identify  all  conditions  for  which  the 
current  body  of  knowledge  supports  a 
finding  of  an  association  with  herbicide 
exposure.  Accordingly,  the  Secretary 
has  determined  that  there  is  no  positive 
association  between  exposure  to 
herbicides  and  any  other  condition  for 
which  he  has  not  specifically 
determined  that  a  presumption  of 
service  connection  is  warranted. 

Dated:  December  22, 1993. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
[FR  Doc.  94-73  Filed  1-3-94;  9:45  am] 
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U.S.  CONSUIMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

January  6,  1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Compliance 
Status  Report. 

The  staff  will  brief  the  Commission  on 
tile  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated;  December  29,  1993. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

|FR  Doc.  93-32111  Filed  12-30-93;  2  20  pmj 
BIUJNGCOOE  S33S-0t-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

January  10,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  FVrsonnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
sa!ar>-  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 


before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 
Dated:  December  30, 1993. 
lennifier  |.  Johnson, 
Associate  Secretary  of  the  Board. 

|FR  Doc  93-32109  Filed  12-30-93;  11  53 

ami 

BiLUNQ  COOe  S210-0t-*>-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  3,  10, 17.  and 

24,  1994. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  January  3 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Weekof  January  3. 

Week  of  January  10— Tentative 

Monday,  January  JO 

10:30  a.m. 
BrieHng  on  Status  of  NRC/s  Agreement 

States  Program  (Public  N4eeting) 
(Contact:  Richard  Bangart,  301-504-3340) 
2:00  p.m. 
Briefing  on  NRG  Research  Program  on  Low 

level  Waste  (Public  MeetinjO 
(Contact:  Nick  Costanzi.  302-492-3760) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  17— Tentative 

Wednesday,  January  i9 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  24 — ^Tentative 

Monday,  January  24 

9:30  a.m. 
Briefing  on  Final  Report  of  Regulatory 
Review  Task  Force  (Public  Meeting) 
(Contact:  Frank  Gillespie,  301-504-1275) 
2:00  p.m. 
Briefing  on  Options  for  Agreement  States 
Compatibility  Policy  (Public  Meeting) 
(Contact:  Gardelia  Maupin,  301-504-2312) 

Tuesday,  January  25 
10:00  a.m. 


Briefing  on  Status  of  TVA  Nudear 
Programs  (Public  Meeting) 
1:00  p.m. 

Briefing  on  Activities  of  the  Center  For 
Nuclear  Waste  Regulatory  Analyses 
(CNWRA)  and  Systematic  Regulatory 
Analyses  of  the  HLW  Program  (Public 
Meeting) 

(Contact:  Malcolm  Knapp.  301-504-3324) 

Wednesday,  January  26 

10:00  a.m. 
Briefing  by  GE  on  Status  of  ABWR 
Application  for  Design  Certification    < 
(Public  Meeting) 

11:30 
Affirmation/Discussion  and  Vote  (Public 
Meeting}  (if  needed) 
2:00  p.m. 
Briefing  by  NARUC  Nuclear  Waste 
Program  Office  (Public  Meeting) 

Thursday,  January  27 
1:30  p.m. 

Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 

(Contact:  Bill  Bateman.  301-504-1711) 

Friday,  January  28 

10:00  a.m. 
Briefing  on  Progress  of  Design  Certifitaiion 

Review  and  Implementation  (Public 

Meeting) 
(Contact:  Dennis  Crutchfield.  301-504- 

1199  or  Richard  Borchardt,  301-504- 

1118) 

Note:  Affirmation  are  initially  schedulfd 
and  announced  to  the  public  on  a  time- 
reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  arc  identified  and  addnd 
to  the  meeting  agenda.  If  there  is  no  sptxific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  d«te. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  December  29, 1993. 

WUliam  M.  Hill.  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

|FR  Doc.  93-32108  Filed  12-30-93.  8  J5  anij 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  93N-0478] 

R1N  O90&-ADO8  and  O905-AB68 

Dietary  Supolements;  Establishment  of 
Date  of  Application 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  this 
final  rule  to  establish  July  1, 1995,  as  the 
date  on  which  it  will  apply  the 
mandatory  nutrition  labeling  and 
nutrient  content  claims  provisions  of 
the  Federal  Food.  Drug,  and  Ck)smetic 
Act  (the  act)  to  dietary  supplements  of 
vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances 
(hereinafter  referred  to  as  dietary 
supplements).  This  action  is  in 
accordance  with  the  EKetary 
Supplement  Act  of  1992  (the  DS  act) 
and  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments),  which  allows  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  (and,  by  delegation, 
FDA)  to  delay,  for  up  to  1  year,  the  date 
on  which  FDA  applies  those  provisions 
to  foods  (including  dietary 
supplements)  if  the  agency  finds  that 
compliance  with  them  would  cause 
"undue  economic  hardship." 
EFFECTIVE  DATE;  July  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lama  M.  Bush,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-726),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5271. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  8, 1990,  President  Bush 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535).  This  statute  adds  to 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  among  other  sections, 
section  403(q)  (21  U.S.C.  343(q)).  which 
makes  nutrition  labeling  mandatory  for 
most  foods,  and  section  403(r)(2)  (21 
U.S.C.  343(r)(2)),  which  gives  FDA 
authority  to  define  nutrient  content 
claims. 

In  accordance  with  the  1990 
amendments,  FDA  published  proposed 
rules  on  November  27, 1991  (56  FR 
60366  et  seq.).  and  final  rules  on 
January  6,  1993  (58  FR  2066  et  seq.) 
implementing,  among  other  things,  the 
sections  of  the  act  on  mandatory 


nutrition  labeling  and  nutrient  content 
claims,  an  long  other  things,  for  foods  in 
conventio  lal  food  form.  Because  of  the 
DS  act,  thi  I  final  regulations  did  not 
include  pfovisions  on  the  nutrition 
labeling  of,  or  nutrient  content  claims 
for,  dietar  i  supplements. 

The  DS  ict  (Pub.  L.  102-571)  was 
signed  int  a  law  on  October  6, 1992.  In 
section  2C  2(a)(1),  the  DS  act  established 
a  morator  um  until  December  15, 1993, 
on  the  im  )lementation  of  the  1990 
amendme  its  with  respect  to  dietary 
suppleme  its  that  are  not  in  the  form  of 
conventic  nal  food.  Section  202(a)(2)  of 
the  DS  ad  required  the  Secretary  (and, 
by  delega  ion.  FDA)  to  issue  new 
proposed  regulations  that  are  applicable 
to  dietary  supplements  no  later  than 
June  15, 1  993,  and  final  regulations  by 
Decembe:  31, 1993.  On  June  18, 1993, 
FDA  issui  id  proposed  regulations  in 
response  ;o  this  provision  of  the  DS  act  t 
(58  FR  33  700  et  seq.).  Elsewhere  in  this 
issue  of  t  le  Federal  Register,  FDA  is 
issuing  ti  e  final  rules. 

Uncfer  section  10(a)(1)(A)  and  (B)  of 
the  1990  imendments  (21  U.S.C.  343 
note),  sec  tion  403(q)  and  (r)(2)  of  the  act 
are  effect  ve  6  months  after  the 
promulgs  tion  of  final  regulations  or 
after  the  date  that  proposed  regulations 
are  considered  to  be  final  regulations. 
Thus,  bei  ause  the  final  regulations  on 
the  nutri  ion  labeling  of,  and  nutrient 
content  c  aims  for.  dietary  supplements 
are  being  issued  on  January  4. 1994. 
section  4D3(q)  and  403(r){2)  will  be 
effective  with  respect  to  dietary 
supplem  mts  July  5. 1994.  However, 
section  lj[)(a)(3)(B)  of  the  1990 
amendments  provides  that  if  the 
Secretarv  and,  by  delegation.  FDA 
"  "  "  *  fi  ids  that  compliance  with 
sections  i03(q)  and  403(r)(2)  of  such  Act 
would  c)  use  an  undue  economic 
hardship .  the  Secretary  may  delay  the 
applicat  on  of  such  sections  for  no  more 
than  one  year." 

FDA  fi  »und  such  "undue  economic 
hardshir  "  existed  for  the  conventional 
food  ind  jstry  in  a  final  rule  published 
on  Janue  ry  6,  1993  (58  FR  2070), 
entitled  'Food  Labeling:  Establishment 
of  Date  {  f  Application"  (hereinafter 
called  tl  e  date  of  application  final  rule). 
In  that  d  ocument,  FDA  delayed  the 
applicat  on  of  section  403(q)  and  (r)(2) 
for  1  yei  r,  until  May  8.  1994. 

In  tne  proposed  rules  on  nutrition 
labeling  (58  FR  33715  at  33725)  and 
nutrient  content  claims  (58  FR  33731  at 
33748)  fcr  dietary  supplements.  FDA 
asked  fc  r  comment  on  whether  a  similar 
delay  in  application  of  section  403(q) 
and  (r)(; ;)  would  be  appropriate  for 
dietary  supplements.  The  agency  gave 
interested  persons  until  August  17, 
1993,  tc  comment  on  whether  the  6- 


month  proposed  compliance  date  would 
cause  "undue  economic  hardship."  FDA 
received  approximately  2,000  letters  of 
which  approximately  one-third  contain 
one  or  more  comments  concerning 
either  the  date  of  application  or  other 
economic  issues  from  consumers, 
consumer  advocacy  organizations, 
health  care  professionals,  professional 
societies,  universities,  manufacturers, 
distributors,  retailers,  trade  associations, 
and  State  governments.  A  discussion  of 
the  agency's  decision,  and  a  summary  of 
the  comments,  concerning  the  delay  of 
the  date  ofapplication  and  other 
economic  issues  and  the  agency 
responses  follow. 

IL  Undue  Economic  Hardship 

A.  Comments 

Several  comments  requested  that  FDA 
extend  the  date  that  the  nutrition 
labeling  and  nutrient  content  claim 
provisions  of  the  act  will  be  applied  to 
dietary  supplements.  Most  comments 
requested  an  additional  year,  for  a  total 
compliance  period  of  18  months.  One 
comment  proposed  a  delay  of  at  least  9 
months.  The  comments  reported  many 
examples  of  the  difficuhies  in  meeting 
a  6-month  compliance  period.  Several 
comments  stated  that  the  amount  of 
time  needed  to  redesign  labels  would  far 
exceed  the  resources  available.  One 
comment  reported  that  the  insufficient 
time  allowed  to  revise  labels  would 
result  in  some  products  being  removed 
from  the  market  temporarily  while  new 
labels  are  being  prepared.  An  additional 
comment  requested  the  extension 
because  of  the  difficulties  in  the 
logistics  of  revising  existing  labels, 
printing,  packaging,  and  ejchausting 
existing  label  supplies  with  a  short 
compliance  period. 

Otner  comments  that  requested  a 
delay  cited  the  savings  that  could  be 
gained  with  insignificant  loss  of 
benefits.  One  comment  reported  that 
inventory  disposal  could  be  reduced  by 
85  percent  with  an  18-month 
compliance  period.  Another  comment 
stated  that  FDA's  cost  estimate  of  S20 
million  represents  1  percent  of  industr>' 
sales  but  a  much  larger  percentage  of 
industry  profits.  The  comment 
explained  that  extending  the 
compliance  period  would  reduce  the 
costs  of  compliance  and,  therefore, 
minimize  any  reduction  in  profits. 
One  comment  requested  a  delay 
because  there  will  be  additional  costs 
for  compliance  with  the  upcoming 
United  States  Pharmacopoeia  (USP) 
standards.  The  comment  stated  that 
resources  could  be  better  spent  if  these 
compliance  efforts  were  completed 
concurrently  rather  than  consecutively 
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One  comment  requested  a  delay 
because  of  the  overlap  with  the  final 
months  of  the  extended  period  that  was 
allowed  for  foods  in  conventional  food 
form.  The  comment  reported  Aat  many 
conventional  food  manufacturers  and 
their  label  suppliers  are  rushing  to 
produce  final  labels  for  such  foods.  The 
comment  said  that  supplement 
manufacturers  will  not  be  able  to  secure 
revised  labels  for  their  products  from 
label  manufacturers  in  time  to  meet  a  6- 
month  deadline  because  of  the 
competition  for  label  manufacturers' 
resources. 

The  agency  agrees  that  it  will  be 
difficult  for  dietary  supplement 
manufacturers  to  comply  within  6 
months,  especially  in  light  of  the  fact 
that  label  suppliers  are  currently 
stressed  with  label  orders  from 
manufacturers  of  food  in  conventional 
food  form  who  are  attempting  to  meet 
the  May  1994  deadline  for  complying 
wiiti  the  1990  amendments.  The  agency 
also  agrees  that  an  extension  of  the  date 
ofapplication  would  result  in 
significant  savings  for  the  industry. 
Administrative  costs,  printing  costs,  and 
label  inventory  disposal  costs  are  all 
dependent  on  the  length  of  the 
compliance  period.  The  agency  has 
determined  that  the  costs  of  the 
regulations  could  be  reduced  with  an 
extension. 

The  agency  made  a  determination  in 
the  date  of  application  final  rule  that  the 
1990  amendments  will  result  in  an 
undue  economic  hardship  on 
manufacturers  of  food  products  in 
conventional  food  form  (58  FR  2070  at 
2075).  The  agency  notes  that  the  costs 
of  compliance  for  manufacturers  of 
foods  in  conventional  food  form 
represent  less  than  1  percent  of  sales. 
The  costs  of  compliance  with  a  6-month 
compliance  period  for  dietary 
supplements  is  approximately  2  percent 
of  sales.  Therefore,  if  the  agency  does 
not  extend  the  date  of  application  for 
dietary  supplement  manufacturers,  that 
segment  of  the  food  industry  will  be 
asked  to  bear  higher  relative  costs  than 
the  agency  determined  were  reasonable 
for  foods  in  conventional  food  form. 

For  all  these  reasons,  the  agency 
determines  that  the  congressionally 
mandated  date  of  application  will  result 
in  an  undue  economic  hardship  for 
dietary  supplement  manufacturers. 

B.  The  Agency's  Determination  of  a  Date 
of  Application  of  Section  403(q)  and 
(r)(2)  of  the  Act  as  Applied  to  Dietary 
Supplements 

The  agency  has  determined  that 
undue  economic  hardship  will  result  If 
the  dietary  supplement  industry  is 
required  to  comply  with  section  403(q] 


and  (r)  of  the  act  writhin  6  months.  As 
will  be  shown  in  the  following 
discussion  on  the  economic  impact,  a  6- 
month  delay  (total  of  12  months  to 
comply)  in  the  application  of  section 
403(q)  and  (r)(2)  to  dietary  supplements 
would  result  in  over  40  percent  savings 
of  compliance  cost,  and  a  12-month 
delay  (total  of  18  months  to  comply) 
would  result  in  over  50  percent  savings. 
Given  the  large  disparity  in  costs  of 
compliance  for  manufacturers  of  dietary 
supplements  if  they  are  required  to 
comply  in  6  months,  as  compared  to 
those  that  are  being  borne  by 
manufactiuers  of  food  in  conventional 
form,  FDA  finds  that  it  should  tailor  the 
delay  to  reduce  the  costs  for  dietary 
supplement  manufacturers  and  thus  to 
minimize  the  disparity.  Therefore,  the 
agency  concludes  that  it  is  appropriate 
to  drlay  the  application  date  for  dietary 
supplements  for  12  months,  as  it  did  for 
foods  in  conventional  food  form.  Thus, 
the  agency  intends  to  apply  section 
403(q)  and  (r)(2)  to  foods  labeled  after 
July  1, 1995.  The  agency  fully  expects 
that  some  dietary  supplement  firms  will 
be  able  to  comply  before  this  date  once 
the  pressure  on  printing  labels  for  foods 
in  conventional  food  form  is  eased  after 
May  8, 1994.  Therefore,  consumers  can 
expect  to  begin  enjoying  the  health 
benefits  of  the  label  changes  prior  to 
July  1, 1995. 

m.  Economic  Impact 

Some  comments  agreed  with  the 
agency's  estimates  of  the  costs  of 
relabeling.  Many  comments  were 
directed  at  issues  covered  by  the 
advance  notice  of  proposed  rulemaking 
(ANPRM),  which  addressed  the  safe  use 
of  dietary  supplements  (58  FR  33690, 
June  18, 1993).  Several  comments  stated 
that  the  three  proposals  that  the  agency 
issued  (there  was  a  proposed  rule  on 
health  claims  (58  FR  33700  in  addition 
to  the  proposals  on  nutrition  labeling 
and  nutrient  content  claims))  and  the 
ANPRM  should  be  considered  one 
proposal.  These  comments  stated  that 
the  economic  impact  of  the  four 
documents  would  exceed  $100  million 
and  would  be  considered  a  major  rule 
under  Executive  Order  12291. 

The  agency  disagrees.  Executive 
Order  12291  did  not  apply  to  advance 
notices.  Therefore,  no  analysis  of  that 
document  was  required  by  that 
Executive  Order.  (FDA  has  not  taken 
any  action  with  respect  to  the  ANPRM 
that  would  make  it  subject  to  Executive 
Order  12866).  The  three  proposals  are 
concerned  with  the  labeling  of  dietary 
supplements,  while  the  ANPRM  is 
concerned  with  other  issues.  Thus,  the 
costs  and  benefits  associated  with 
regulatory  alternatives  described  in  the 


ANPRM  can  be  separated  from  those 
resulting  from  the  three  proposals  on 
labeling  actions.  The  agency  has 
evaluated  the  labeling  actions  together, 
however,  because  it  is  not  possible  to 
separate  the  impacts  of  the  various 
labeling  actions.  Finally,  FDA  is  taking 
no  further  action  with  respect  to  the 
ANPRM  at  this  time. 

A.  Scope 

1.  Several  comments  objected  to  the 
agency's  estimate  of  the  number  of 
produas  that  will  be  affected  by  the 
nutrition  labehng  and  nutrient  content 
claims  rulemakings.  Two  comments 
stated  that  there  are  25,000  products 
that  are  potentially  affected  by  the  rules, 
rather  than  the  agency's  estimate  of 
5,000  products.  Another  comment 
stated  that  there  are  approximately 
25,000  herbal  products  alone  that  would 
be  required  to  be  tested  and  relabeled. 
Another  comment  objected  to  the 
agency's  estimate  because  the  agency 
failed  to  include  amino  acids,  herbal 
products,  and  other  dietary  supplements 
that  have  no  recognizable  food  function. 

In  its  analysis  of  the  proposals,  FDA 
stated  that  there  could  be  as  many  as 
25,000  products  that  could  be 
considered  to  be  dietary  supplements. 
The  agency  reduced  that  number  to 
5,000,  an  estimate  of  the  number  of 
vitamin  and  mineral  supplement 
products,  because:  (1)  Many  products 
that  contain  herbs  or  other  similar 
nutritional  substances  would  not  be 
subject  to  the  nutrition  label 
requirements  because  they  do  not 
contain  the  nutrients  that  must  be 
declared,  and  (2)  some  products 
marketed  as  dietary  supplements  would 
be  unaffected  by  the  1990  amendments 
because  they  bear  drug  claims  that  make 
them  subject  to  the  drug  provisions  of 
the  act.  For  these  reasons,  it  is  clear  that 
not  all  25,000  products  would  be 
required  to  be  tested  or  relabeled  in 
response  to  the  regulations 
implementii^the  1990  amendments. 

However,  FDA  is  convinced  by  the 
comments  that  some  herbal  products 
and  other  dietary  supplements  might 
need  to  be  tested  and  relabeled  as  a 
result  of  these  regulations.  FDA  is 
unable  to  determine  exactly  how  many 
of  those  products  would  be  covered  by 
the  food  provisions  of  the  act  rather 
than  by  the  drug  provisions.  Therefore, 
the  agency's  final  analysis  of  the  rules 
is  based  on  a  range  of  products  between 
5,000  and  25,000. 

2.  Several  comments  objected  to  the 
agency's  estimate  that  approximately 
150  firms  will  be  affected  by  the 
regulations.  Some  comments  stated  that 
approximately  500  firms  would  be 
affected  by  the  proposed  rules  if  made 
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final.  Another  comment  stated  that  250 
herb  manufacturers  and  150 
manufacturers  of  dietary  supplements  of 
vitamins  and  minerals  would  be 
affected.  Another  comment  objected  to 
the  agency's  source  for  the  number  of 
firms.  The  comment  explained  that 
Ehmn  and  Bradstreet's  Electronic 
Yellow  Pages  is  primarily  a  listing  for 
public  companies,  and  the  majority  of 
supplement  manufacturers  are 
privately-held  corporations.  The 
comment  suggested  that  conservative 
estimates  suggest  that  there  are  a 
minimum  of  150  herb  companies  alone. 

The  agency  has  confirmed  that  the 
Electronic  Yellow  Pages  covers  both 
public  and  private  organizations  of  all 
types  and  sizes.  The  agency  admits  that 
the  Electronic  Yellow  Pages  is  not  a 
perfect  source  for  the  number  of  firms, 
but  FDA  believes  that  it  is  not  entirely 
inadequate.  The  major  difference 
between  the  agency's  estimate  and  those 
of  the  comments  is  the  inclusion  or 
exclusion  of  manufacturers  herbal 
products  and  products  containing  other 
similar  nutritional  substances.  As  stated 
in  the  response  to  the  previotis 
comment,  the  agency  has  determined 
that  at  least  some  of  these  types  of 
dietary  supplement  products  may  be 
subject  to  the  nutrition  labeling 
pro\'isions.  However,  because  many  of 
these  products  do  not  contain 
significant  amoimts  of  nutrients,  many 
manufacturers  will  not  be  faced  with  the 
necessity  of  relabeling  their  products. 
For  these  reasons,  the  agency  believes 
that  its  estimate  of  the  number  of  firms 
may  be  low,  but  that  to  include  all 
herbal  products  manufacturers  and 
manufacturers  of  other  similar 
nutritional  substances  would  inflate  the 
estimate.  However,  the  agency  has  no 
basis  on  which  to  arrive  at  the  actual 
number  of  firms.  Therefore,  in  its  final 
analysis,  the  agency  is  estimating  the 
total  number  of  firms  affected  to  be 
between  150  and  300. 

B.  Costs 

3.  Several  comments  disagreed  with 
the  agency's  estimate  of  administrative 
costs.  The  comments  stated  that  actual 
administrative  expenses  would  be  at 
least  $1,000  per  label.  Administrative 
expenses,  according  to  the  comments, 
are  associated  with  the  creation  or 
redesign,  proofreading,  legal  review, 
pricing,  bid  review,  and  retraining  of 
customer  service  and  sales  staff.  One 
comment  estimates  that  administrative 
costs  to  one  firm  would  be  80  to  120 
hours  of  executive  time,  or 
approximately  $2,500  to  $3,750. 

FDA  recognizes  that  the  factors  that 
dotermine  administrative  costs  are  very 
complicated.  The  agency's  estimates  of 


adminisl  rative  costs  are  based  on  a 
compliaj  ice  cost  model  for  food  labeling 
created  f  )r  FDA  by  Research  Triangle 
Institute  (RTI)  (Ref.  1).  According  to 
RTI.  mar  y  firms  estimate  that 
administ  rative  effort  would  be  twice  as 
high  for  1 1 6-month  compliance  period  as 
for  a  12-iionth  compliance  period.  In 
the  dieta  y  supplement  proposals,  FDA 
estimate*  that  for  a  6-month  compliance 
period,  n  lanufacturers  of  dietary 
supplem  mts  will  incur  administrative 
costs  of  |850  per  firm.  The  range  of 
administrative  cost  estimates  submitted 
in  the  co  nments  was  broad  and  there 
were  no  dentifiable  patterns  to  the 
estimate^  given.  Although  FDA 
acknowledges  that  its  assumptions  may 
have  resulted  in  imderestimates,  the 
comment  s  did  not  provide  enough 
detailed  nformation  to  permit  FDA  to 
evaluate  he  administrative  cost 
estimate^  that  they  submitted. 
Therefor*,  the  agency  is  not  altering  its 
original  <  stimates  based  on  these 
comment  s. 

The  ag  mcy  has  determined  that  total 
administ  ative  costs  for  a  6-month 
complian  ce  period  are  between 
$130,000  and  $250,000.  depending  on 
the  exact  number  of  firms  affected  by 
the  regulations.  As  determined  by  the 
contracto  r's  study  (Ref.  1). 
administ  ative  costs  are  lower  with 
longer  co  fnpliance  periods.  A  1-year 
compliance  period  results  in 
administrative  costs  of  between  $65,000 
and  $12^000.  An  18-month  compliance 
period  rwults  in  administrative  costs  of 
between  ^50.000  and  $94,000. 

4.  One  comment  stated  that  the 
requirement  that  herbal  dietary 
supplements  be  required  to  bear 
nutrition jlabeling  would  mandate  that 
all  herbal  products  be  assayed  for  their 
nutrient  content.  The  comment  further 
explained  that  testing  for  12  nutrients 
would  cokt  $588  per  product  for  a  total 
of  $15  nUpUon  for  25,000  products. 

The  agency  agrees  that  to  the  extent 
that  herbal  product  manufacturers  will 
provide  t  utrition  labehng.  herbal 
products  Mrill  need  to  be  assayed  for 
their' nut]  Lent  content.  The  agency  notes, 
however,  that  many  herbs  do  not 
contain  significant  amounts  of  the 
nutrients  jthat  must  be  hsted  in  the 
nutrition  jlabel,  and  that  this  fact  is 
determinable  from  reference  works 
without  testing.  Thus,  these  herbs  will 
not  need  :o  be  tested.  Many  comments 
admitted  that,  in  general,  herbal 
products  do  not  contain  significant 
amounts  of  nutrients  and  are  not 
consume*  for  their  nutrient  content. 
However,  some  herbal  products  and 
combinat  on  products  will  require 
nutrient  t  jsting. 


In  the  proposals,  the  agency  assumed 
that  dietary  supplements  of  vitamins 
and  minerals  will  not  undergo  any 
additional  testing  as  a  result  of  the 
nutrition  labeling  requirements 
Comments  did  not  object  to  this 
assumption.Therefore,  in  its  final 
analysis,  the  agency  is  estimating  that  as 
many  as  20,000  products  may  undergo 
testing  once  every  5  years  for  a  total 
discounted  analytical  cost  over  the  next 
20  years  of  $33  million  (7  percent 
discount  rate). 

5.  One  comment  agreed,  and  sceral 
comments  disagreed,  with  Jie  agency's 
estimate  of  label  printing  and  redesign 
costs.  The  comments  that  disagreed 
stated  that  printing  and  redesign  costs 
would  be  at  least  $800  to  $1,200  per 
label.  One  comment  stated  that  the  cost 
of  redesigning  and  printing  each  label 
would  be  2  hours  of  desktop  redesign, 
$20  for  linotronic  service,  and  $600  for 
new  plates,  for  a  total  of  $750per  label 

One  comment  objected  to  FDA's 
assumption  that  label  revisions  for 
supplements  are  less  comprehensive 
than  revisions  for  foods  in  conventional 
food  form.  The  comment  states  that 
incorporating  the  "Nutrition  Facts" 
section  plus  the  ingredient  list  will 
necessitate  complete  redistribution  of 
information  on  many  labels. 

In  the  analysis  of  the  proposed  rules, 
the  agency  estimated  that,  for  a  6-month 
compliance  period,  printing  and 
redesign  costs  would  be  approximately 
$1,000  per  label.  The  comments  do  mt 
suggest  that  the  agency's  estimate  is 
incorrect.  Therefore,  the  agency's  final 
analysis  of  printing  costs  is  based  on  a 
per  label  cost  of  $1,000  for  each  of 
between  15.000  and  75.000  labels,  or 
between  $15  million  and  $75  million. 
According  to  the  RTI  study,  the  length 
of  the  compliance  period  determines  a 
firm's  ability  to  combine  planned  label 
changes  with  mandated  changes. 
Therefore,  incremental  labeling  and 
redesign  activities  are  less  costly  with 
lengthier  compliance  periods.  If  the 
agency  extended  the  compliance  period 
by  only  6  months,  printing  and  redesign 
costs  would  be  between  $7.5  million 
and  $37.5  million.  The  1-year  extension 
that  the  agency  is  providing  will  reduce 
printing  and  redesign  costs  to  between 
$6  million  and  $28  million. 

6.  Several  comments  provided  data  on 
label  inventories  that  would  be  subject 
to  disposal.  These  comments  stated  that 
a  4-  to  6-month  supply  of  product  labels 
is  common,  resuhing  in  $3.4  million  to 
$5.1  million  of  label  inventory  that  will 
be  discarded.  Another  comment 
suggested  that  its  dietary  supplement 
label  and  box  inventory  disposal  costs 
would  be  $325,000  with  a  6-month 
compliance  period.  $200,000  with  a  1- 
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year  compliaoc*  p«iod,  and  Sse,«M 
with  an  18-month  comp^aace  period. 
One  comment  estimated  the  cost  of 
discardiag  iraaoamplMDt  labels  tmnid 
be  approximately  $30,000  for  one  firm. 

The  estimates  provided  by  the 
comments  are  in  line  with  the  agency's 
preliminary  estimate  of  label  inventory 
disposal  costs.  Therefore,  dw  agency  is 
not  changing  its  estimate  based  on  the 
comments.  The  cost  of  iabel  invertoiy 
disposal  for  a  6-fflonth  compliance 
period  is  between  SS  minion  and  $2S 
million,  depending  on  fbm  number  of 
products  affected.  According  to  tiie  RTI 
study  and  comments,  lengthier 
compliance  periods  allow  firms  to  use 
up  more  existing  label  supplies,  thus 
reducing  inventory  disposal  costs. 
According  to  data  submitted  in  response 
to  the  Regulatory  Impact  Analysis 
document  that  was  published  in  the 
Federal  Register  of  November  27.  1991 
(56  FR  60366).  and  adjusted  to  reflect 
the  range  of  products  affected,  if  the 
agency  had  extended  the  compliance 
period  for  an  additional  6  months, 
inventory  disposal  costs  would  be 
between  $3  million  and  $13  million. 
The  18-month  compliance  period  that 
the  agency  is  providing  will  result  in 
costs  of  between  $2  million  and  $9 
million. 

7.  Several  comments  disagreed  with 
the  agency's  estimate  of  the  cost  of 
inventory  disprasal.  The  comments 
argued  that  firms  would  dispose  of 
finished  product  in  addition  to  labels. 
The  comments  stated  that  typical 
product  costs  for  dietary  supplements 
would  result  in  an  inventory  value  for 
the  disposal  of  5,000  products  of 
between  $48  million  and  $73  million. 
One  frnn  estimated  its  own  cost  of 
discarding  noncompliant  mventory 
would  be  approximalely  30  percact  of 
finished  goods  inventory,  or  about 
$45,000. 

Because  these  proposals  cover  only 
the  labeling  of  dietary  supplements,  tte 
agency  does  not  ^gree  that  there  would 
be  any  reason  ior  firms  to  dispose  of  any 
product  inventory.  Nor  did  the 
comments  provide  aa  explanation  as  to 
why  it  would  be  necessary  to  do-sa 
Moreover,  any  product  packaged  aiul 
labeled  in  accordaace  with  law  before 
the  date  that  FDA  begios  to  apply  the 
section  403ta)  aod  (r)  of  the  act  will  not 
need  to  be  relabeled.  Therefore,  the 
agency  is  not  chaogiag  its  estunate 
based  on  this  comment. 

a.  Sevecai  comments  «rgued  that  the 
agency  failed  to  considar  the  cost  of 
discarding  and  redesigaiag  catalogs, 
product  literature,  aod  adwartisiag.  The 
commeofts  su^ested  that  these  costs 
would  be  «t  least  $40,000  per  finn.  or 
$20  million  for  all  firms. 


The  commeBts  did  iKtt  pxrvide  an 
ej^lanatioB  «s  to  «trby  it  «wattM[  be 
necessary  to  discard  and  jedangn 
catalogs  and  pioduct  literatare.  Tike 
agency  docs  agree  diat,  to  the  extant  that 
these  materials  are  lahftling,  they  must 
comply  with  the  nutrient  conleat  and 
health  claims  provisions  of  the  act. 

However,  the  egency  believes  that 
nuDy  of  the  cUiBS  nade  in  ^ese  types 
of  naterials  «re  drvg  claims  or  structiae- 
funcdon  claiBn,  not  health  daisns,  and 
therefoTB  mn  sot  sulsject  to  these  ndas. 
The  anuBeDts  did  not  present  evidence 
to  support  a  difiereot  finckag. 
Consequently,  the  aceacy  hM  no  basis 
on  which  to  ooaclude  that  exteneve 
catalog  and  product  literature  redesign 
will  be  required  by  these  fioal  rules. 
Therefore,  the  agency  is  not  changing  its 
estimate  based  on  these  comment 

9.  Several  comments  argued  that  the 
agency  faUed  to  consider  the  cost  of 
relabeling  of  product  returned  from  the 
retailer.  "The  comments  stated  ttiat  it  is 
common  practice  in  the  supplement 
industry  to  accept  returns  from  retailers 
in  the  event  of  a  label  change.  Industry 
firms  would  be  faced  with  a  number  of 
products  returned  Erom  retailers 
\mwilling  to  carry  products  with  older 
labels.  The  comments  estimated  the  cost 
of  prooessins  returns,  disposing  of 
product,  and  applying  for  full  credit  at 
$48  million. 

Any  product  lat>eled  before  the 
applicability  date  will  not  need  to 
comply  with  the  new  nutrition  labeling 
and  nutrient  content  claim  provisions. 
Therefore,  no  product  that  is  labeled  In 
accordance  with  law  before  July  1. 1995. 
need  be  returned,  relabeled,  or 
destroyed  as  a  resuh  of  these  sew 
provisions.  Howerer.  FDA  agrees  that  to 
the  extent  that  product  is  returaed,  the 
cost  of  disposing  of  product  retaraed 
from  retailers  because  of  "old"  labeling 
should  be  considered  a  cost  of  these 
regulations.  Ho^^wver,  the  ageacy  is 
unpersuaded  of  the  megaitvde  oir  the 
cost  and  is  unsure  of  the  extent  to  «rhich 
"old"  product  will  be  returned.  Tlie 
comments  provided  insufficient 
information  with  which  the  agency 
could  estimate  these  costs.  Tl^relore, 
the  agency  is  not  dkaaging  its  estimates 
based  on  this  commaat. 

10.  Several  comments  expressed 
concern  that  the  rules  may  cause  the 
loss  cf  many  thousands  of  jobs,  the 
closing  of  many  finns,  and  the  loss  of 
products  from  the  mastetpiace. 
According  to  one  comment,  the 
proposed  rules  would  cause  the  loss  of 
more  than  $10  million  in  sales  and  as 
many  as  100  jobs  in  one  company. 
Another  comment  staled  a  oelief  that  2 
milhoB  Ameiicaas  win  lose  their  jobs  as 
a  result  of  the  regulations.  The 


comBaots  did  not  fwevide  «ay  specific 
infr— wtian  aslahowlbeeagulaitians 
would  caase  the  loss  «f^«bs  «Bd 
pRMiaots. 

The  agency  aeiwij  that  the  iaafaiter  to 
make  oartsia  smtrieat  coalaat  or  beeltfa 
clatan  nay  redoce  the  OMikatrfnhty  of 
certaxa  products  and  patha^  lead  to  a 
coBipany's  decisiea  ta  laiMUja  yrodact 
bam  the  laarJbetpiaca.  However,  these 
rules  affect  only  label^  they  do  aoi 
require  any  siippleraeat  to  be  teraoved 
from  the  market.  Moreover,  the  agency 
does  not  believe  that  nuny  products  an 
cmjeully  makiag  heahh  daims.  as 
distinguished  from  drag  claims  or 
structure-functioo  daims.  Therefore,  the 
agency  has  no  basis  to  find  that  these 
regulations  will  cause  the  problems 
described  in  these  oomments.  The 
agency  betieves  that  there  is  every 
reason  to  expect  ^at  the  contirraed 
marketing  of  the  vast  majority  of  dietary 
supplement  products  will  be  unaffected 
by  these  regulations. 

1 1 .  in  the  analysis  of  the  proposed 
rules,  the  agency  recognized  that  the 
rules  could  have  an  adverse  impact  on 
small  businesses.  Most  of  the  costs 
associated  with  labeling  regulations  are 
fixed  costs,  which  are  typically  more 
bordensome  for  small  firms  than  for 
large  firms  because  of  the  smaller  sales 
base  on  which  to  spread  costs. 

One  comment  stated  that  the  small 
business  exemption  was  inadequate 
because  small  firms  would  not  be  able 
to  avoid  complying  with  the  regulations 
because  of  competitrve  pressure. 
Another  comment  stated  that  the 
proposals  would  be  catastrophic  to 
small  business  owners  and  workers 

FDA  notes  that  the  Nutrition  Labeling 
and  Education  Act  Amendments  of 
1993,  which  were  eiMCted  on  August  13, 
1993,  provide  relief  for  small  businesses 
from  the  requirenrants  of  section  403^q) 
of  the  act.  The  agency  heiieves  that  the 
new  exemptioo  for  small  businesses 
will  significantly  mitigate  any  negative 
impact  on  small  firms. 

12.  One  comment  stated  fliat  the 
proposed  rale  regarding  health  claims 
will  cause  pain,  suffering,  and  death 
that  MTouM  not  occur  were  labehng  and 
advertising  allowed  to  include  health 
claims.  The  comment  was  xmspecific  as 
to  why  these  results  would  occur. 

If  the  absence  of  health  claims  caitses 
pain,  suffering,  or  death,  these 
regulations  provide  any  party  with  a 
vehicle  for  stAmiittiitg  data  to  sappoit  a 
particular  health  claim  for  agency 
review.  Tneieioie,  the  agency  does  not 
agree  with  this  comment. 

C.  Benefits 

13.  Oaa  coanaeaft  stated  thet  the 
regulations  will  provide  benefits  t>y 
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preventing  consumers  from  wasting 
money  on  unnecessary  and  ineffective 
dietary  supplements.  Another  comment 
stated  that  if  someone  wanted  to  waste 
a  little  money  taking  too  many  vitamins 
or  supplements  in  the  hope  of  avoiding 
serious  illness  and  the  need  for  harsh 
drugs,  they  should  be  allowed  to  do  so. 

Because  there  are  sources  other  than 
labeling  that  provide  information  about 
the  potential  uses  of  dietary 
supplements,  the  agency  believes  that 
limiting  the  use  of  claims  on  labels  or 
labeling  will  be  of  limited  effect  in 
preventing  consumers  from  purchasing 
supplements  that  they  erroneously 
believe  will  prevent  serious  illness. 
However,  these  regulations  will  ensure 
that  the  labels  of  dietary  supplements 
w^ill  provide  full  nutrition  labeling  to 
help  consumers  to  maintain  healthy 
dietary  practices,  and  they  will  help  to 
ensure  that  any  nutrient  content  or 
health  claims  made  in  the  labehng  of 
these  products  are  scientifically  valid, 
truthful,  and  not  misleading.  For  these 
reasons,  these  regulations  will  provide  a 
significant  benefit. 

14.  Some  comments  stated  that  the 
cost  of  providing  nutrition  information 
on  the  labels  of  dietary  supplements  of 
herbs  would  greatly  outweigh  any  clear 
public  benefit.  The  comments  explained 
that  herbs  do  not  contain  significant 
amounts  of  the  core  nutrients  and  are 
not  normally  consumed  for  their 
nutritional  value.  Therefore,  the  value  to 
consumers  of  including  nutrition 
labeling  on  herb  products  is 
insignificant. 

The  agency  agrees  with  this  comment. 
However,  the  agency  notes  that  those 
products  that  do  not  contain  significant 
amounts  of  the  14  mandatory  nutrients 
will  generally  not  be  required  to  bear 
nutrition  labeling.  Therefore,  although 
there  will  be  no  clear  public  benefit, 
there  will  also  be  no  cost. 

D.  Summary  of  the  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  final  rules  amending 
on  nutrition  labeling,  nutrient  content 
claims,  and  health  claims  for  dietary 
supplements  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  Regulatory  Flexibility 
Act  requires  analyzing  options  for 
regulatory  relief  for  small  businesses. 
FDA  finds  that  these  final  rules  on 


2  /  Tuesday.  January  4,  1994  /  Rules  and  Regulations 


dietar]  supplements,  taken  together,  are 
not  siaiificant  as  defined  by  Executive 
Order^2866.  In  accordance  with  the 
Regulatory  Flexibility  Act,  the  agency 
certifies  that  the  final  rules  will  not 
have  aisignificant  impact  on  a 
substantial  number  of  small  businesses. 

The  agency  has  reviewed  the 
comments  and  has  determined  that  the 
costs  of  compliance  associated  with  the 
18-mohth  compliance  period  provided 
by  the  Bgency  include  administrative 
costs  of  between  $50,000  and  $100,000, 
analyta:al  costs  of  between  $0  and  $33 
million,  printing  and  redesign  costs  of 
betwe^i  $6  and  $28  million,  and  label 
inventory  disposal  costs  of  between  $2 
and  $9jmillion.  Total  discounted  costs 
of  the  anal  regulations,  taken  together 
are  between  $8  and  $60  million  (7 
percen  discount  rate).  If  the  agency  did 
not  ext  md  the  application  of  the  rules, 
total  d;  scounted  costs  would  be  between 
$20  ani  i  $133  million  for  a  6-month 
compli  mce  period,  or  between  $11  and 
$84  mi  lion  for  a  1-year  compliance 
period, 

rv.  Em  ironmental  Impact 

The  i  igency  has  determined  under  21 
CFR  2^24  (a)(ll)  that  this  action  is  of 
a  type  I  hat  does  not  individually  or 
cumuli  tively  have-a  significant  impact 
on  the  luman  environment.  Therefore, 
neither  an  environmental  impact 
statem(  >nt  is  required. 

V.  Refe  rence 

The  oUowing  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
betwe«i  9  a.m.  and  4  p.m..  Monday 
througi  Friday. 

1.  RT|  "Compliance  Costs  of  food 
Labeling  Regulations,"  FDA  Contract  No. 
223-87-|2097.  Project  Officer— Richard  A. 
Williara  i.  Jr.,  Research  Triangle  Park,  NC, 
Decembir  1990. 

VI.  Coi  elusion 

For  the  reasons  stated  above,  FDA 
hereby  pstablishes  July  1, 1995,  as  the 
date  od  which  it  will  apply  the 
mandajory  nutrition  labeling  and 
nutrient  content  claims  provisions  of 
the  act  ko  dietary  supplements. 

Datedf  December  23. 1993. 
David  A.  KMsler, 
Ck>mmmioner  of  Food  and  Drugs 
Donira  ^.  Shalala, 

Secreta^  of  Health  and  Human  Senices. 
(FR  Doc  93-31812  Filed  12-29-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  90N-1 350] 
RiN0905-AD96 

Food  Labeiing;  General  Requirements 
for  Nutrition  Labeling  for  Dietary 
Supplements  of  Vitamins,  Minerals, 
Herbs,  or  Other  Similar  Nutritional 
Substances 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeling  regulations  to  establish 
requirements  for  the  nutrition  labeling 
of  dietary  supplements  of  vitamins, 
minerals,  herbs,  and  other  similar 
nutritional  substances  (hereinafter 
referred  to  as  dietary  supplements).  This 
action  is  in  response  to  certain 
provisions  of  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments)  and  the  Dietary 
Supplement  Act  of  1992  (the  DS  act). 
EFFECTIVE  DATE:  July  5.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Thompson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165).  Food  and  Drug  AdmmistratJon. 
200  C  St.  SW..  Washington.  DC  20204. 
202-205-5587. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  June  18. 
1993  (58  FR  33715).  FDA  pubiistied  a 
proposed  rule  entitled  "Food  Labeling; 
General  Requirements  for  Nutrition 
Labehng  for  Dietary  Supplements  of 
Vitamins.  Minerals.  Herbs,  or  Other 
Similar  Nutritional  Substances" 
(hereinafter  identified  as  "the  nutrition 
labeling  proposal  for  dietary 
supplements")  to  establish  regulations 
on  the  nutrition  labeling  of  dietary 
supplements  of  vitamins,  minerals, 
herbs,  and  other  similar  nutritional 
substances.  A  document  correctmg 
various  editorial  errors  in  that  proposed 
rule  was  published  in  the  Federal 
Register  of  July  27, 1993  (58  FR  40104). 

The  proposed  rule  was  issued  to 
implement  the  1990  amendments  (Pub. 
L.  101-535).  which  were  signed  into  law 
on  November  8. 1990.  This  new  law 
amended  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  in  a  number  of 
important  ways.  One  of  the  notable 
aspects  of  the  1990  amendments  is  that 
it  added  section  403(q)  to  the  act  (21 
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ILS.C  343(q^).  Tliis  section  requires  that 
most  foods  bear  nutritioQ  labeline. 

In  response  to  sectios  40S(q)  of  tbe 
act,  FDA  imblished  a  proposed  rule  «b 
nutrition  labeUotg  in  the  Federal 
Register  of  November  27.  l^l  .{56  FR 
60366  at  60393).  That  document 
proposed,  amtmg  other  things,  a 
negulatioD  specifically  for  the  xrutrttion 
labeling  of  dietary  suppleBezrts  of 
vitamins  or  minends  (prooosed 
§  101.36).  It  also  proposed  to  make  the 
nutrition  labeitng  of  dietary 
suppleixMBts  of  baifas  or  other  similar 
nutritianal  substances  subject  to  §  101.9 
(21  CFR  101.9),  the  geaeral  regulation 
on  nutrition  liiwliDg.  This  distlDCtion 
reflects  sectioB  403(q){5)lF)  (farmeriy 
section  403{q)(5)(E))  of  the  act.  This 
section  prorides  that  if  a  food  to  whidi 
section  411  of  the  act  (21  U.S.C.  3S&) 
applies  (i.e.. « ttietary  supplement  of 
vitamins  or  radikeralsj  contains  one  or 
more  of  the  nutrients  required  to  be 
listed  in  nutittkin  kbeHoR,  "the  label  or 
labeling  of  such  food  shall  comply  w4th 
requirements  of  sndsparasraph  (1)  sad 
(2)  (of  section  403(q)  of  me  set)  in  a 
manner  wiiif^  is  appropriate  for  8U(ii 
food  and  -which  is  specified  in 
regulations  of  the  Secretary."  Other 
dietary  supplements  am  not  subject  to 
section  403(qK5)(F)  of  the  act  and  thus 
are  si^>ject  to  teguiatioa  under  section 
403(q)  of  the  act  as  any  other  food. 

In  respoaae  to  the  proposed  rule  on 
nutrition  labe&igof  Novenifaer27, 1991, 
FDA  received  over  45  responses,  each 
containing  one  xb  more  conmients,  that 
pertained  to  the  nutrition  labeling  of 
dietaiy  supplements.  The  agency 
summarized  axkd  discussed  the  issues  in 
these  comments  in  the  preamble  of  the 
mandatory  nutrition  ladling  final  rule 
that  it  issued  on  January  «,  1993  (S«  FR 
2079  St  2167).  However,  the  regulationB 
that  FDA  adopted  in  tiiat  final  rule 
ecpf^Md  only  to  &e  natrition  l^ieling  of 
foods  in  coBventioael  food  form 
(§  101.9).  They  did  not  apply  to  dietary 
supplements  because  of  a  morstorium 
estrtilished  by  the  DSact. 

The  DS  act  (Pub.  L  102-571J  was 
signed  into  law  on  Odofcer  6, 1992.  In 
section  202(a)(1),  the  DSact  established 
a  moratorian  until  December  15, 1993, 
on  tiw  implementati4a  «f  the  1990 
amendments,  with  respect  to  dietary 
SttppleoMBls.  Thus,  FDA  did  not 
finalize  the  pnmosed  roles  pertaining  to 
the  mrtrition  labeliBg  of  di^ary 
suppleiMBits  of  Tilamins  aad  minerals 
(§  101.36J  or  of  heite  or  otber 
nutritional  substanoes. 

Section  202(M(2)  of  the  DSaot 
required  that  the  Secsetary  of  Health 
and  HiHBan  Sanrioas.  sod  by  d^egataoa 
FDA,  issue  new  propoaad  7egaktk»s 
that  are  applicans  to  dietary 


supplements  no  later  flian  fmra  15, 
1993,  end  fii>al  regulations  by  December 
31, 1993.  fai  response  to  this  prevision, 
FDA  issued  the  June  IB,  1993  (58  FR 
33715)  proposal  and  Is  now  issuing  this 
fiael  rule.  In  addition,  elsewhere  in  this 
issue  of  the  Federal  ReglSler,  FDA  is 
issuing  finri  regulations  tbat  address  the 
use  of  nutriwit  content  daims  and 
health  claims  on  dietary  supplements. 

In  addition, section  203 <rt»eDS  act 
instructed  FDA  not  to  promulgate 
regulations  before  November  8, 1993, 
that  establish  recommended  daily 
allowances  for  vitamiiis  or  minerals 
other  than  those  reoommmtded 
allowances  specified  in  $  lfll.9(c)t7KivJ 
as  in  effect  on  Octo<Mre,  1992. 
Therefore,  in  the  January  6, 1993^ 
mandatory  nutrition  labehng  final  rule, 
FDA  retained  the  U.S.  Recommended 
Daily  Allowances  (U.S.  RDA)  values 
sper^fied  hi  §  101.9(cK7Miv).  as  in  rffect 
on  Octoftier  6, 199Z.  These  U.S.  RDA 
valves  wsfe  in  large  measure  bssed  on 
the  RDA's  in  the  NaSonal  Academy  of 
Sciences'  (NAS)  pabtication 
"Recommended  Dietary  Allowances," 
7th  edition,  1968  (Ref.  1).  The  agency 
did.  however,  change  'die  terminc^egy 
for  these  values  from  "U.S.  lOA's"  to 
"Reference  Daily  fetakes  dSJTs)." 

FDA  received  over  400  responses  to 
its  JiUM  18, 1993.  proposed  rule  on  the 
nutrition  laiwhng  of  dietary 
supplements,  eadi  of  these  responses 
contained  tme  or  more  comments. 
Responses  were  received  from 
consumers,  consumer  advocacy 
organizations,  health  care  professionals, 
professional  societies,  universities, 
industry,  trade  associations,  end  State 
and  local  governments.  Many  comments 
addressed  issues  covered  by  otbu' 
Proposals  that  are  a  part  of  tiiis  overall 
food  labeling  initiative,  and  tfaey  will  be 
addressed  in  those  docvmants.  OAer 
connDents  wers  aaitside  tbe  scope  cf 
these  proposals  and  will  not  be 
discussed  here. 

About  half  of  the  oomnants 
supported  the  proposal;  about  half  €<f 
these  conmeots  supported  it  without 
nMxlificatioa.  Tliase  ceanraauts  were 
pntaaaxily  from  iwdWi  piofcsaiunals, 
although  a  law  wsea  6«b  that  segaMnt 
of  tka  food  iodustry  tuk  prttdooes  foods 
in  convantianal  food  fonm.  The 
remaipder  of  the  cuuiaimHi  that 
supported  the  proposal  saggasted 
modifications  in  sniions  provisions  of 
the  proposaL  About  kalf  of  the 
comments  apposed  11m  proposaL  Tbese 
caanaents  were  priasHily  from 
coosuraers  who  oppaeed  FDA'^ 
regulation  of  <iielary  supplements.  A 
summary  of  the  oommesAs  Aat 
suggested  changes  aad  the  agency's 
responses  follow: 


H.  Scope  of  New  f  nn  .38 

1.  One  comment  from  a  naaufootarer 
of  dietary  suppleaMots  supported  the 
proposed  rule  to  allow  vmy  vitamins 
and  minerals  that  have  KOI^  or  Daily 
Reference  Values  PRVs)  to  be  liaied  in 
the  sutritioB  l^wl  of  dietary 
supplements  of  vitanuas  and  minerals. 
However,  several  comments  wanted 
non-ilDI  vitamins  and  minerals  la  be 
listed,  particularly  those  is  the  NAS's 
"Recommended  Dietary  Aliewances" 
(i.e.,  chloride,  <du)ond«m,  fluoride, 
manganese,  melybdaniun.  eelentom. 
and  vitamin  K).  The  rnmmwnti  pointed 
out  that  advances  in  scientifk: 
knowledge  have  shown  that  tbese 
nutrients  are  considered  essential  to 
human  health.  Some  comments  also 
suggested  listing  nutriantts  audh  as 
arsenic,  boron,  ^ioon.  tin.  and 
vanadium  that  they  stated  are  of  ma^or 
significance  in  booaa  autiitiaQ. 

Some  of  tbese  cosaments  suggested 
that  «n  asterisk  in  the  "Percent  Daily 
Value"  coluam  could  rafer  ta  a  footnotte, 
such  as  "No  Daily  Vahie  has  been 
established  for  tlds  nutrient."  Another 
comment  suggested  that  these 
additional  nutrients  could  be  listed  in  a 
subsection  of  the  nutrition  panel  briow 
the  bar  after  the  last  mitrieot  far  wbach 
there  is  an  ROI  or  DKV.  One  commant 
stated  that  to  pat  tnformatioo  on 
nutrients  of  tbis  type  outside  af  the 
"Nutiition  Facts"  box  would  be 
inconvenient  aad  may  cause  some 
consumers  to  overlook  the  psesence  af 
these  additional  niitiients,  some  «f 
which  ^Kwld  not  be  oensumed  ia 
excess. 

The  agency  is  persuaded  that  it  is 
appropriate  to  auow  the  nutriento  that 
are  listed  as  being  essential  to  faumans 
in  the  NAS's  "Recommended  Dietary 
Allowances*'  (Refe.  2  end  10),  bat  for 
which  FT3A  has  tkA  estsMlsbed  RDf 's,  to 
be  declared  in  the  nutrition  IMiel  of 
dietary  supplemems  of  vitamins  snd 
minerals  when  they  are  present  in 
supplements  at  more  than  iitsignlRcant 
amoiuits.  The  egency  urees  that  there 
have  been  signincsnt  advances  in 
scientific  knowledge  with  respert  to 
essential  nutrient  requirements  since 
1968.  In  1989,  the  NAS  updated  its 
RDA's  to  include  values  far  vitamin  K 
and  selenium  and  to  make  significant 
revisions  in  the  ano««rances  for  several 
nutrients  including  vitsmin  Be,  fc^ate 
(folic  acid),  vitamin  BlZ.  magnesium, 
iron  and  zinc  IRef.  2).  In  adcfition, 
scientific  advances  permitted  the  NAS 
to  revise  the  vshies,  known  as 
"Estimated  Safo  and  Adequate  Daily 
Dietary  faitakes"  fESADDFs]  in  1980  for 
chloride  (Raf.  10)  and  in  1989,  for  tiiiree 
nutrients  {biotin,  pantothenic  acid,  and 
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copper),  for  which  FDA  established  U.S. 
RDA's  in  1973,  and  to  establish  new 
ESADDI's  for  manganese,  fluoride, 
chromium,  and  molybdenum  (Ref.  2). 

It  was  in  response  to  these  scientific 
advances  that  FDA  proposed  RDI's  in 
the  Federal  Register  of  November  27, 
1991  (56  FR  60366  at  60390  and  60393) 
for  the  nutrients  mentioned  previously 
that  are  included  in  the  1980  and  the 
1989  NAS  RDA's  but  for  which  RDI's 
have  not  been  established  (i.e.,  chloride, 
chromium,  fluoride,  manganese, 
molybdenum,  selenium,  and  vitamin  K). 
The  establishment  of  RDI's  would  have 
allowed  these  nutrients  to  be  listed  on 
the  nutrition  label  of  dietary 
supplements  of  vitamins  and  mmerals 
as  well  of  foods  in  conventional  food 
form.  However,  as  stated  above,  section 
203  of  the  DS  act  instructed  FDA  not  to 
promulgate  regulations  that  require  the 
use  of,  or  that  are  based  upon, 
recommended  daily  allowances  of 
vitamins  or  minerals  before  November 
8, 1993,  other  than  those  specified  in 
§  101.9{c){7)(iv),  as  in  effect  on  October 
6. 1992.  In  accordance  with  this 
provision  of  the  DS  act,  the  agency 
issued  a  final  rule  on  January  6, 1993 
(58  FR  2206)  that  retained  the  former 
U.S.  RDA  values.  As  a  result,  the  final 
rule  did  not  include  RDI's  for  chloride, 
chromium,  fluoride,  manganese, 
molybdenum,  selenium,  and  vitamin  K. 

Because  the  prohibition  in  section  203 
of  the  DS  act  has  now  expired,  the 
agency  is  proposing,  elsewhere  in  this 
issue  of  the  Federal  Register,  to 
establish  RDI  values  for  those  nutrients 
listed  by  the  NAS  as  being  essential  to 
humans  and  that  do  not  already  have 
RDI  values.  The  agency  is  proposing  this 
action  because  these  nutrients  are 
essential  for  the  maintenance  of  good 
health  in  humans. 

In  recognition  of  the  essentiality  of 
these  nutrients  and  in  response  to  the 
comments  summarized  above,  the 
agency  is  requiring  in  new  §  101.36(b)(3) 
that  chloride,  chromium,  fluoride, 
manganese,  molybdenum,  selenium  and 
vitamin  K  be  included  in  the  nutrition 
label  when  present  in  the  dietary 
supplement.  The  agency  also  is 
providing  in  §  101.36(b)(4)(vi)  that  if 
any  of  these  nutrients  are  declared,  they 
are  to  be  followed  by  an  asterisk  in  the 
"Percent  Daily  Value"  column.  The 
asterisk  is  to  refer  to  another  asterisk 
that  is  placed  at  the  bottom  of  the  table 
and  that  is  followed  by  the  statement 
"Daily  Value  not  established."  This 
action  is  a  logical  outgrowth  of  the 
nutrition  labeling  proposal  for  dietary 
supplements  because  that  proposal  put 
into  issue  the  question  of  whether  the 
list  of  nutrients  that  FDA  proposed  be 
included  in  the  nutrition  label  under  § 


101.36  w  IS  the  appropriate  list.  The 
commeni  s  have  persuaded  FDA  that  the 
list  needs  to  be  expanded  in  the  manner 
describe<  in  this  final  rule. 

FDA  is  not  persuaded,  however,  that 
other  tra<  e  elements  for  which  the  NAS 
has  not  e  itablished  RDA's  or  ESADDI's 
should  bf  declared  within  the  nutrition 
label.  Th^  comments  that  suggested  that 
such  elements  be  included  on  the  label 
providedlsome  published  reports  that 
certain  of  these  elements  have  been 
fouind  to  pe  essential  in  the  diets  of 
various  atiimals  but  did  not  provide 
sufficient  evidence  for  the  agency  to 
conclude  that  there  is  scientific 
consensu  s  about  their  essentiality  for 
the  maim  enance  of  good  health  in 
humans.  The  agency  strongly  believes 
that  evidi  ince  of  the  usefulness  of  a 
nutrient  lor  humans  is  necessary  before 
that  nutrient  can  be  allowed  to  be  listed 
within  the  nutrition  label.  This  policy  is 
consistent  with  current  §  101.9(i)(5) 
(redesignpted  and  revised  in  the  January 
6, 1993,  i  nal  rules,  as  §  101.9(k)(5)) 
which  pr  )hibits  a  food's  label  from 
stating  01  implying  that  the  food  has 
special  d  etary  properties  because  of  the 
presence  of  a  substance  when,  in  fact, 
the  usefu  ness  of  the  substance  has  not 
been  esta  }lished  in  human  nutrition. 

In  addi  tion,  in  its  proposed  rule  on 
mandatory  nutrition  labeling  (55  FR   ■ 
29487  at  29493,  July  19,  1990).  FDA 
stated  th(  t  it  was  concerned  about  the 
possibilil  y  of  a  large  number  of 
nutrients  being  listed  in  nutrition 
labeling  ( nd  about  the  way  in  which 
their  pre!  ence  on  the  label  may  be 
interpret!  d  by  consumers.  FDA 
expresse(  concern  that  the  presence  of 
a  large  n»  mber  of  nutrients  could  be 
misinteri  reted  as  implying  that  a  food 
has  a  grei  iter  public  health  significance 
than  may  be  the  case.  The  potential  for 
this  happ  ening  and  misleading  the 
consume  ■  about  the  contribution  of  the 
food  to  human  nutrition  is  especially 
likely  if  the  nutrition 4abel  were  to 
include  i  utrients  not  known  to  be 
importan  t  to  humans.  Therefore,  FDA 
believes  hat  foods  that  list  such 
nutrients;  in  the  nutrition  label  would  be 
misbranded  under  section  403(a)  of  the 
act  which  prohibits  misleading 
information  on  the  labels  and  labeling  of 
foods.  Hawever,  statements  about 
amounts  and  percentages  can  be  made 
outside  of  the  nutrition  label  as 
discussed  in  the  final  rule  on  nutrient 
content  daims  published  elsewhere  in 
this  issu^  of  the  Federal  Register. 

The  ag^cy  is  specifying  Uiat  the  new 
nutrients!  to  be  listed  appear  in  an  order 
that  refle||:ts  the  order  that  FDA 
propose<  in  the  nutrition  labeling 
proposal  of  November  27, 1991  (56  FR 
60390).  \  itamin  K  is  to  be  listed  after 


vitamin  E  with  the  fat  soluble  vitamins, 
selenium  is  to  be  listed  before  copper, 
and  the  remaining  nutrients 
(manganese,  fluoride,  chromium, 
molybdenum,  and  chloride)  are  to  be 
listed  after  copper  at  the  bottom  of  the 
list. 

The  agency  points  out  that  it  is  not 
allowing  the  listmg  of  these  nutrients  on 
the  nutrition  labels  of  foods  in 
conventional  food  form.  Under 
§  101.9(c)(8),  quantitative  amounts  by 
weight  of  vitamins  and  minerals  are  not 
listed  within  the  nutrition  label  of  foods 
in  conventional  food  form.  As  a  result, 
the  listing  of  only  an  asterisk  in 
conjunction  with  the  statement  "Daily 
Value  not  established"  would  provide 
consumers  with  no  indication  of  the 
amount  of  chloride,  chromium,  fluoride, 
manganese,  molybdenum,  selenium  and 
vitamin  K  present  in  the  food. 
Therefore,  FDA  has  not  provided  m 
§  101.9  for  a  provision  comparable  to 
that  in  §  101.36(b)(3)  and  (b)(4)  that 
allows  for  the  placement  of  these 
nutrients  on  the  nutrition  label. 

FDA  wishes  to  point  out  that 
§  101.36(a)  only  requires  the  label  of  a 
dietary  supplement  of  a  vitamin  or 
mineral  to  bear  nutrition  labeling  in 
accordance  with  the  provisions  of 
§  101.36  if  the  vitamins  or  minerals  in 
the  supplement  have  an  RDI  or  DRV. 
Accordingly,  dietary  supplements 
containing  only  chloride,  chromium, 
fluoride,  manganese,  molybdenum, 
selenium,  or  vitamin  K  need  not  adhere 
to  §  101.36  until  such  time  as  RDI's  are 
established  for  them. 

2.  A  couple  of  comments  said  that 
nutrients  such  as  fat  and  sodium  should 
not  be  required  to  be  declared  in  the 
nutrition  labeling  of  dietary 
supplements  of  vitamins  and  minerals. 
One  of  these  comments  said  that  dietary 
supplements  are  not  taken  because  of 
their  fat  or  sodium  levels,  and  that  these 
substances  should  not  be  declared. 
Other  comments  specifically  supported 
the  proposed  rule  in  requiring  that 
nutrients  of  this  type  be  declared  when 
they  are  present. 

tne  agency  is  not  persuaded  that 
nutrients  such  as  fat  and  sodium  should 
not  be  declared  in  the  nutrition  labeling 
of  dietary  supplements  of  vitamins  and 
minerals  when  present  in  significant 
amounts.  The  majority  of  the  comments 
supported  FDA's  view  that  this 
information  is  needed  to  fully  inform 
consumers  of  the  nutrient  content  of 
these  products.  Although  dietary 
supplements  of  vitamins  and  minerals 
are  not  consumed  because  of  their  fat  or 
sodium  levels,  this  type  of  information 
on  products  that  contain  significant 
levels  of  such  nutricats  will  assist 
consumers  in  maintaining  healthy 
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dietary  practices.  Therefore,  the  agency 
is  not  making  the  requested  change  in 
the  regulation. 

3.  A  few  comments  stated  that  dietary 
supplements  of  herbs  and  of  other 
nutritional  substances  should  be  labeled 
under  §  101.36.  One  of  these  comments 
said  it  would  be  less  confusing  if  all 
supplements  were  labeled  in  the  same 
manner.  Other  comments  agreed  that 
dietary  supplements  of  herbs  should  be 
labeled  in  accordance  with  §  101.9  for 
foods  in  conventional  food  form. 
However,  at  least  one  comment 
requested  that  dietary  supplements  of 
herbs  be  exempt  from  declaring  the 
"core"  nutrients  if  they  have  to  be 
labeled  in  accordance  with  §  101.9,  and 
another  comment  said  that  these  dietary 
supplements  should  not  have  to  list 
"Percent  Daily  Values."  At  least  one 
comment  stated  that  dietary 
supplements  of  herbs  should  have  their 
own  format  for  nutrition  labeling,  and  a 
few  other  comments  requested  that 
dietary  supplements  of  nerbs  be  exempt 
from  all  nutrition  labeling.  One  of  these 
comments  agreed  that  FDA  did  not  have 
the  authority  to  exempt  dietary 
supplements  of  herbs  from  §  101.9  and 
wanted  an  amendment  to  the  1990 
amendments  that  would  exempt  these 
dietary  supplements  from  nutrition 
labeling.  This  comment  said  that  dietary 
supplements  of  herbs  are  not  normally 
consumed  for  their  nutritive  value,  and 
that  nutrition  labeling  on  these  products 
is  irrelevant  and  imimportant  to 
consumers. 

As  explained  in  the  nutrition  labeling 
proposal  for  dietary  supplements  (58  FR 
33715  at  33716,  June  18. 1993),  the 
difference  in  the  labeling  of  dietary 
supplements  of  vitamins  or  minerals 
and  of  dietary  supplements  of  herbs  and 
of  other  similar  nutritional  substances  is 
a  result  of  section  403(q)(5)(F)  of  the  act. 
As  stated  above,  this  section  provides 
that  if  a  food  to  which  section  411  of  the 
act  applies  (i.e.,  a  dietary  supplement  of 
Vitamins  or  minerals)  contains  one  or 
more  of  the  nutrients  required  to  be 
listed  in  nutrition  labeling,  the  label  or 
labeling  of  such  food  is  to  comply  with 
the  requirements  of  section  403(q)(l) 
and  (q)(2)  of  the  act  in  a  manner  that 
FDA  determines,  by  regulation,  is 
appropriate  for  such  food.  Other  dietary 
supplements  are  not  subject  to  section 
403(q)(5)(F)  of  the  act  and  thus  are 
subjeict  to  reg\ilation  under  section 
403(q)  of  the  act  in  the  same  manner  as 
any  other  food.  There  is  nothing  in  the 
1990  amendments,  or  elsewhere  in  the 
act,  that  would  allow  the  agency  to 
exempt  the  broad  categoiv  of  dietary 
supplements  of  herbs  and  of  other 
similar  nutritional  substances  from 
section  403(q)(l)  and  (q)(2]  of  the  act. 


Thus,  supplements  that  are  not  dietary 
supplements  of  vitamins  and  minerals 
are  appropriately  subject  to  nutrition 
labeling  under  §  101.9. 

Under  §  101.9,  the  nutrition  label  of 
dietary  supplements  of  herbs  and  of 
other  similar  nutritional  substances  may 
be  presented  in  either  a  full  or 
simplified  format  as  specified  in 
§  101.9(d)  or  (f).  The  simplified  format 
in  §  101.9(f)  may  be  used  when  a 
supplement  of  herbs  or  of  other  similar 
nutritional  substances  contains 
insignificant  amounts  of  seven  or  more 
of  the  following  nutrients:  Calories,  total 
fat,  saturated  fat,  cholesterol,  sodium, 
total  carbohydrate,  dietary  fiber,  sugars, 
protein,  vitamin  A,  vitamin  C,  calcium, 
and  iron. 

FDA  is  not  persuaded  that  nutrition 
labels  on  dietary  supplements  of  herbs 
using  the  simplified  format  should  be 
exempt  from  the  requirement  to  declare 
the  "core"  nutrients  (i.e..  calories,  total 
fat.  sodium,  total  carbohydrate,  and 
protein).  The  agency  has  stated  its  belief 
in  the  mandatory  nutrition  labeling  final 
rule  (58  FR  2079  at  2142)  that  this  core 
information  is  essential  to  aid 
consumers  in  learning  about  the  relative 
nutritional  qualities  of  all  foods,  and  the 
information  allows  consimiers  to  judge 
the  consequences  of  the  food  selections 
they  make.  No  new  information  was 
presented  in  the  comments  to  change 
FDA's  position  on  this  issue. 

The  agency  also  advises  that 
§  10l.9(j)(4)  provides  that  foods  subject 
to  §  101.9,  including  dietary 
supplements  of  herbs  and  of  other 
similar  nutritional  substances,  are 
exempt  from  nutrition  labeling 
requirements  when  all  of  the  nutrients 
required  to  be  declared  under  §  101.9(c) 
are  absent  or  are  present  in  insignificant 
amounts. 

FDA  is  also  not  persuaded  that 
nutrition  labels  on  supplements  of  herbs 
should  be  excused  from  listing  "Percent 
Daily  Values."  As  called  for  in  section 
2(b)(1)(A)  of  the  1990  amendments,  a 
primary  purpose  of  the  nutrition  label  is 
to  help  consumers  make  Informed  food 
choices  by  enabling  them  to  both 
comprehend  the  nutritional  value  of  the 
food  and  to  understand  its  relative 
significance  in  the  context  of  the  total 
daily  diet.  The  consumer  research  that 
the  agency  reviewed  in  the  mandatory 
nutrition  labeling  final  rule  supports 
FDA's  assertion  that  the  listing  of 
percent  Daily  Value  improves 
consumers'  abilities  to  make  correct 
dietary  judgments  about  a  food  in  the 
context  of  a  total  daily  diet  (58  FR  2079 
at  2125).  In  part,  this  improved  ability 
to  make  judgments  is  achieved  by  the 
use  of  a  consistent  system  of 
percentages,  so  that  virtiially  all  the 


nutrients  on  the  label  can  be  declared  in 
equivalent  imits.  Also,  the  percentages 
communicate  information  about  the 
nutrient  level  in  a  food  without  the 
consumer  having  to  be  concerned  about 
the  absolute  level  or  units  of  the 
underlying  scale  being  used. 

Therefore,  for  the  reasons  stated,  the 
agency  has  not  acceded  to  the  requests 
that  dietary  supplements  of  herbs  and  of 
other  similar  nutritional  substances  be 
labeled  under  §  101.36,  have  their  own 
format  for  nutrition  labeling,  be  exempt 
from  all  nutrition  labeling,  or  be  exempt 
from  declaring  the  "core"  nutrients  and 
the  "Percent  Daily  Values"  in  §  101.9. 

4.  One  comment  requested  that  the 
language  of  §§  101.36(a)  and  101.9(j)(6) 
be  revised  to  refer  to  "dietary 
supplements  that  are  represented  as  a 
source  of  vitamins  and  minerals," 
instead  of  "dietary  supplements  of 
vitamins  and  minerals."  This  comment 
was  concerned  that  alfalfa  tablets  that 
have  calcium  as  a  binder  would  be 
required  to  be  labeled  under  §  101.36. 

'The  agency  would  like  to  make  clear 
that  it  does  not  consider  a  product  that 
contains  a  substance  that  is  a  vitamin  or 
a  mineral,  but  that  is  used  in  the  food 
solely  for  technological  purposes,  to  be 
a  dietary  supplement  of  a  vitamin  or 
mineral  because  of  the  presence  of  that 
substance.  In  these  circumstances,  the 
product  would  not  be  represented  as 
supplying  a  vitamin  or  mineral  (see 
section  411(c)  of  the  act).  Thus,  alfalfa 
tablets  that  have  calcium  as  a  binder 
would  be  required  to  be  labeled  under 
§101.9. 

5.  A  few  comments  requested 
clarification  of  the  type  of  nutrition 
labeling  that  would  be  required  for 
"combination"  products  that  contain 
herbs  with  added  vitamins. 

The  agency  advises  that  the  type  of 
nutrition  labeling  that  would  be 
required  for  products  that  contain  herbs 
and  added  vitamins  would  depend 
upon  the  contents  of  the  product  as  well 
as  how  the  product  is  represented.  If  a 
"combination"  product  is  primarily  a 
dietary  supplement  of  vitamins  and 
minerals  and  is  marketed  as  such,  the 
product  would  have  to  be  labeled  in 
accordance  with  S  101.36.  If  the  product 
is  not  primarily  a  dietary  supplement  of 
vitamins  or  minerals  and  is  not 
represented  as  such,  it  would  have  to  be 
labeled  in  accordance  with  §  101.9.  The 
agency  believes  that  the  manufacturer 
makes  the  determination  as  to  whether 
a  product  is  primarily  a  dietary 
supplement  of  an  hert),  of  vitamins  or 
minerals,  or  of  a  "similar  nutritional 
substance"  based  on  bow  it  labels  and 
formulates  the  product. 

The  types  of  claims  that  are  made  on 
a  dietary  supplement  will  both 
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determine,  and  be  limited  by,  whether 
it  is  a  dietary  supplement  of  vitamins  or 
minerals  or  of  heH)s  or  of  other 
nutritional  substances.  Section 
411(bK2)(B)  of  the  act  states  that  the 
labeling  and  advertising  for  dietary 
supplements  of  vitamins  and  minerals 
may  not  give  prominence  to  or 
emphasize  ingredients  that  are  not 
vitamins,  minerals,  or  represented  as  a 
source  of  vitamins  or  minerals.  Thus,  if, 
for  example,  a  dietary  supplement  of  an 
herbal  extract  adds  vitamins  and 
minerals  yet  remains  primarily  a  dietary 
supplement  of  the  herbal  extract  and  is 
advertised  as  such,  section  411(b)(2)(B) 
of  the  act  would  not  apply  to  the 
product.  This  would  be  the  case  when 
the  label  of  such  a  product  made  no 
reference  to  any  added  vitamins  or 
minerals  other  than  in  the  ingredient  list 
and  nutrition  label.  Section  411(b)(2)(B) 
is  discussed  in  more  detail  in  the 
companion  document  on  nutrient 
content  claims  for  dietary  supplements, 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

6.  One  coounent  requested  that  the 
language  of  §  101.36(a]  be  revised  to 
delete  "and  labeling."  The  comment 
says  that  nutrition  labeling  is  not 
required  on  labeling  under  §  101.9. 

The  agency  agrees  with  this  comment 
and  is  revising  the  Rrst  sentence  of 
1101.36(a)  to  delete  the  words  "and 
labeling,"  thereby  requiring  that  the 
required  nutrition  information  appear 
on  the  label  of  dietary  supplements  of 
vitamins  and  minerals.  FDA  notes  that 
§  101.9(a)(2)  allows  the  required 
nutrition  information  to  be  placed  on 
labeling  of  foods  in  conventional  food 
form  when  such  foods  are  not  in 
packaged  form.  The  types  of  labeling 
that  are  identified  in  §  101.9(a)(2)  and 
that  allow  the  required  information  to 
be  clearly  displayed  at  the  point  of 
purchase  are  counter  cards,  signs,  tags 
affixed  to  the  product,  booklets, 
looseleaf  binders,  and  other  appropriate 
devices.  The  only  maimer  in  which  the 
agency  envisions  that  dietary 
supplements  of  vitamins  and  minerals 
would  not  be  sold  in  packaged  form  is 
when  they  would  be  sold  directly  from 
bulk  containers.  If  and  when  dietary 
supplements  of  vitamins  and  minerals 
are  sold  in  this  manner,  §  101.36(g) 
'specifically  provides  that  they  are 
subject  to  the  special  labeling  provisions 
in  §  I01.9(j)(l6)  for  foods  sold  from  bulk 
containers.  Section  101.9(j)(16)  allows 
for  the  required  nutrition  information  to 
be  displayed  to  consumers  either  on  the 
labeling  of  the  bulk  container  plainly  in 
view  or  in  accordance  with  §  101.9(a)(2). 


m.  Nu  rition  Labeling  of  Dietary 
Supple  tnents 

A.  Sen  ing  Size  Information 

7.  At  least  one  comment  stated  that 
inform  ttion  on  serving  size  is  not 
needec  because  it  is  given  in  the 
directii  ms  for  use.  OUier  comments 
suppoi  :ed  the  proposed  rule  stating  that 
servin{  size  information  should  be 
declan  d  in  the  nutrition  label. 

The  fgency  believes  that  information 
on  serviing  size  is  as  essential  on  the 
nutriti(^n  label  of  dietary  supplements  of 
vitamins  and  minerals  as  it  is  on  that  of 
foods  ill  conventional  food  form.  First, 
this  incrmation  may  not  be  given  in  the 
directions.  For  instance,  the  directions 
may  st^te  "take  3  tablets  a  day"  without 
indicattng  if  they  are  to  be  taken  at  one 
settingjas  one  serving  or  spread  out 
throughout  the  day  in  three  separate 
serving.  Thus,  it  is  fair  to  conclude  that 
in  man^  instances  the  serving  size  will 
not  be  duplicative. 

Additionally,  this  information  quickly 
inform^  the  consumer  about  the  amount 
of  the  product  that  contains  the  levels 
of  nutrients  declared.  It  also  provides  a 
degree  of  consistency  between  the 
nutritii  in  labels  of  dietary  supplements 
of  vita]  dins  and  minerals  and  those  of 
foods  1 1  conventional  food  form.  FDA 
conclu  ied  in  the  mandatory  nutrition 
labelin ;  final  rule  that  if  the  nutrition 
label  v\  as  to  be  readily  observable  and 
compn  hensible,  it  must  be  presented  in 
as  con!  istent  a  manner  as  possible  from 
label  t(  label  (58  FR  2079  at  2136  and 
2139).  rhis  consistent  look  to  the 
require  d  nutrition  information  on 
packag  3s  of  both  dietary  supplements  of 
vitami|[s  and  minerals  and  foods  in 
conventional  food  form  will  help 
consuihers  to  Hnd  and  recognize  the 
information.  Consistent  treatment  is 
important  for  the  effective  use  of  the 
nutrition  label  by  consumers.  As  a 
result,  the  agency  is  not  changing 
§  101.316  to  delete  the  requirement  for 
servinj  size  information. 

8.  Oi  le  comment  stated  that  the 
referen  ce  amounts  for  dietary 
supplements  should  be  specified  in 
absolute  terms  but  did  not  provide  any 
data.  Tne  comment  argued  that  absolute 
amoiui  ts  are  needed  so  that  if 

compa  -ative  claims  are  made,  one 
product  recommending  consumption  of, 
for  ex^ple,  one  tablespoon  per  day  is 
not  compared  to  a  product 
recommending  five  tablespoons  per  day. 
A  few  pther  comments  supported  the 
propo^d  definition  for  ref^nce 
amounts. 

The  igency  has  defined 
amoun  t  customarily  consunii 


dietar] 


"the  m  aximum  amount  recommended 


supplement  in  §  101.12(bras 


nee 


on  the  label  for  consumption  per  eating 
occasion  or,  in  the  absence  of 
recommendations,  one  tablet,  capsule, 
packet,  or  teaspoonful,  as  appropriate." 
As  discussed  in  the  nutrition  labeling 
proposal  on  dietary  supplements  (54  FR 
33715  at  33716),  the  agency  relied  upon 
labeling  recommendations  in  this 
definition  because  it  believed  that 
consumption  is  determined  in  large  part 
by  the  amount  recommended  on  the 
label  of  these  products,  and  it  lacked  the 
data  to  specify  absolute  amoimts.  The 
agency  requested  comments  on  this 
approach  in  the  proposal.  No  comments 
provided  data  for  the  agency  to  use  in 
determining  absolute  amounts  that 
could  be  used  as  reference  amounts 
Therefore,  the  reference  amount  for 
dietary  supplements  will  continue  to  be 
based  on  labeling  recommendations. 

The  agency  does  not  agree  with  the 
comment  that  absolute  amounts  are 
needed  to  prevent  a  product  with  a  1 
tablespoon  serving  from  being  compared 
to  a  product  with  a  5  tablespoon 
serving.  Lacking  data  to  the  contrary, 
the  agency  must  assume  that  the 
recommended  amount  on  the  label  is 
the  amount  customarily  consumed. 
Based  on  that  assumption,  it  is 
consistent  with  §  101.13,  General 
Principles  for  Nutrient  Content  Claims, 
which  provides  for  comparative  claims 
to  be  based  on  reference  amounts 
customarily  consumed.  This  topic  as  it 
relates  to  comparative  claims  is  further 
discussed  in  the  companion  document 
on  nutrient  content  claims  for  dietary 
supplements,  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

9.  A  few  comments  stated  that  the 
term  "Serving  Size"  is  confusing  on 
dietary  supplements.  A  few  comments 
had  questions  about  the  determination 
of  serving  size,  and  one  of  these 
comments  requested  that  the  term 
"Recommended  Intake"  be  used  instead 
oTthe  term  "Serving  Size."  Another 
comment  suggested  that  the  term 
"Minimum  Recommended  Serving 
Size"  be  used  when  the  label  directions 
specify  a  range  of  possible  intakes  for  a 
product  (e.g.,  two  to  three  tablets  per 
day).  This  comment  was  concerned  that 
"someone  reading  only  the  nutritional 
information  portion  of  the  label  will 
think  that  the  serving  amount  listed 
there  is  the  recommended  amount  when 
it  is  really  the  maximum  recommended 
amount."  Other  comments  disagreed 
with  this  position  and  supported  the 
proposed  rule  which  stated  that  the 
serving  size  should  refer  to  the 
maximum  amount  when  a  range  is 
specified  for  a  product. 

One  comment  asked  what  the  serving 
size  is  when  the  label  recommends  one 
to  four  tablets  per  day.  This  comment 
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also  asked  about  serving  size  when  the 
label  recommends  two  tablets  a  day. 
Another  comment  supported  the 
statement  in  the  proposal  that  if  there  is 
no  amount  recommended  on  the  label, 
the  serving  size  is  one  imit  of  the 
supplement.  This  comment  observed 
that  the  issue  arises  as  to  how  a 
determination  can  be  made  of  "servings 
per  container"  if  there  is  no 
recommendation  as  to  serving  size.  The 
comment  stated  that  this  issue  needs  to 
be  considered  to  avoid  a  regulatory  gap. 

The  agency  is  not  persuaded  that  a 
term  other  than  "serving  size"  should  be 
used  to  describe  the  basis  for  nutrient 
declaration  for  dietary  supplements.  It 
would  be  confusing  for  consumers  if 
dietary  supplements  of  vitamins  and 
minerals  used  a  term  such  as 
"Recommended  Intake"  and  other  foods 
used  the  term  "Serving  Size."  As 
discussed  in  the  nutrition  labeling 
proposal  on  dietary  supplements  (58  FR 
33715  at  33716).  the  agency  proposed 
that  the  nutrition  labeling  of  vitamin  or 
mineral  supplements  be  presented  in  a 
manner  that  is  as  similar  as  possible  to 
the  nutrition  labeling  of  other  foods. 
The  agency  believes  that  use  of  the  same 
term  on  all  labels  will  help  to  avoid 
confusion.  As  use  of  the  new  nutrition 
label  becomes  more  widespread,  and 
consumers  become  familiar  with  it,  they 
will  come  to  understand  that  the  serving 
size  represents  the  amount  of  product 
that  they  are  likely  to  consume  in  one 
eating  occasion.  Thus,  they  will  come  to 
understand  that  for  a  dietary 
supplement,  the  serving  size  represents 
the  amount  of  that  product  that  they  are 
likely  to  consume  at  those  times  that 
they  decide  to  take  the  supplement. 

As  explained  in  the  proposal  of  June 
18,  1993  (58  FR  33715  at  33716).  the 
agency  believes  that  it  is  more  useful  for 
consumers  to  have  the  serving  size  be 
based  on  the  maximum  amoimt 
recommended,  and  to  have  the  nutrition 
information  be  reported  on  this  basis, 
than  to  have  serving  size  be  based  on 
the  minimum  or  the  average  amount. 
However,  in  some  cases,  the  serving  size 
is  the  same  regardless  of  whether  the 
maximum  or  minimum  amount  is  used. 
For  example,  if  label  directions 
recommend  a  range  of  one  to  three 
tablets  per  day,  the  serving  size  is  one 
tablet  based  on  the  fact  that  there  are 
three  separate  eating  occasions  per  day. 
If  label  directions  recommend  a  range  of 
one  to  four  tablets  per  day,  the  serving 
size  is  also  one  tablet  given  the 
rounding  rules  (i.e.,  four  divided  by 
three,  rounded  off  to  one).  As  for  the 
question  what  is  the  serving  size  if  the 
label  recommends  two  tablets  per  day. 
the  serving  size  would  also  be  one  tablet 
because  ofrounding.  In  the  absence  of 


recommendations  on  the  label,  a  serving 
size  of  one  unit  is  appropriate  for 
determining  the  "Serving  Size"  and  the 
"Servings  Per  Container." 

When  the  serving  is  one  tmit,  the 
number  of  servings  per  container  would 
duplicate  the  number  of  units  declared 
on  the  principal  display  panel.  To  avoid 
redimdancy  ^e  agency  is  providing  in 
§  101.36(b)(2),  as  proposed,  that 
information  on  servings  per  container 
need  not  be  provided  when  the  identical 
information  is  stated  in  the  net  quantity 
of  contents  declaration.  However, 
dietary  supplements  in  liquid  or 
powdered  form  will  have  to  declare 
"Servings  Per  Container"  because  the 
net  quantity  of  contents  information 
will  be  reported  in  net  volume  or  net 
weight  measures,  such  as  fluid  ounces 
or  grams  (g),  while  the  serving  size  will 
be  expressed  in  common  household 
measures,  such  as  teaspoonfuls. 

It  conclusion,  the  agency  has 
reexamined  the  proposed  rule  with 
respect  to  these  comments  on  serving 
size  and  believes  that  no  changes  are 
needed. 

B.  "Amount  Per  Senring" 

10.  A  few  comments  stated  that 
nutrition  information  should  not  be 
reported  on  the  basis  of  "per  serving." 
These  comments  requested  that  the 
heading  "Amoxmt  Per  Serving"  be 
replaced  by  the  term  "Amount  Per  Day" 
or  by  the  terms  "Amount  Per  Tablet"  or 
"Each  Tablet  Contains." 

The  agency  does  not  agree  with  the 
comment  that  nutrition  information 
should  be  reported  as  "amount  per 
day."  As  explained  in  the  nutrition 
labeling  proposal  for  dietary 
supplements  (58  FR  33715  at  33717), 
the  agency  proposed  in  the  November 
27, 1991,  document  (56  FR  60366  at 
60383)  that  nutrition  information  be 
presented  imder  the  heading  of  "Per 
Unit,"  but  that  when  label  directions 
specified  that  more  than  one  imit  be 
consumed  during  a  day,  it  also  be 
presented  under  the  heading  of  "Per 
Day"  (i.e.,  dual  declaration).  The  agency 
proposed  dual  declaration  when  more 
than  one  imit  was  to  be  consumed  per 
dayto  more  fully  inform  consumers. 

The  agency  received  a  number  of 
comments  opposing  the  dual 
declaration  of  nutrition  information  on 
supplements.  Some  of  these  comments 
supported  declaration  on  the  basis  of 
"per  day"  because  they  believed  that  it 
is  the  total  daily  amount  of  nutrients 
that  is  important.  Other  comments 
flavored  a  "per  imit"  basis  because  some 
consumers  may  deviate  from  the 
recommended  intake,  or  the  intake  may 
be  presented  as  a  range.  In  the  preamble 
of  the  mandatory  nutrition  labeling  final 


rule  of  January  6. 1993  (58  FR  2079  at 
2168),  the  agency  stated  that  dual 
declaration  may  create  a  readability 
problem  for  consumers,  and  that  in 
general  a  "per  unit"  approach  was  more 
useful  than  a  "per  day"  approach. 

In  the  nutrition  labeling  proposal  for 
dietary  supplements  (58  FR  33715  at 
33717),  however,  the  agency  took  a 
different  approach.  It  stated  that  it  had 
tentatively  concluded  that  declaration 
on  the  basis  of  "per  serving"  is 
preferable  because  reporting 
information  solely  on  a  "per  unit"  basis 
could  confuse  consumers  when  more 
that  one  unit  is  to  be  consumed  at  one 
time  (e.g.,  two  capsules  with  each  meal). 
The  agency  expressed  concern  that  if 
consumers  do  not  notice  or  do  not 
understand  the  heading  that  states  "per 
unit,"  they  might  assume  that  the 
information  is  for  the  amount  specified 
for  consumption  at  one  time  (i.e.,  "per 
serving"),  particularly  because 
information  for  foods  in  conventional 
food  form  is  expressed  on  a  "per 
serving"  basis.  Furthermore,  the  agency 
tentatively  concluded  that  consistency 
with  the  labeling  of  foods  in 
conventional  food  form  in  this  regard  is 
the  best  approach  because  it  will  reduce 
consumer  confusion  (58  FR  33715  at 
33717). 

Inasmuch  as  most  of  the  comments 
supported  the  proposed  rule  on  this 
issue,  and  comments  opposing  did  not 
provide  any  information  demonstrating 
that  there  is  enhanced  consumer 
understanding  or  ease  of  use  when 
information  is  expressed  on  a  daily 
basis,  the  agency  is  not  changing 
§  101.36(b)(3)  in  response  to  these 
comments.  FDA  has  reconsidered  its 
position  in  response  to  comments 
requesting  use  of  the  terms  "Amount 
Per  Tablet"  pnd  "Each  Tablet  Contains," 
however,  in  light  of  the  comments.  The 
agency  concludes  that  where  the  serving 
size  is  one  tablet,  there  is  little,  if  any, 
chance  for  misunderstanding  if  either  of 
these  terms  is  used  in  place  of  the  term 
"Amount  Per  Serving."  Therefore,  the 
agency  is  revising  §  101.36(b)(3)  to  state 
that  when  the  serving  size  of  the 
product  is  one  unit,  a  heading 
consistent  with  the  declaration  of 
serving  size,  such  as  "Amount  per 
Tablet"  or  "Each  Tablet  Contains,"  may 
be  used  in  lieu  of  "Amount  Per 
Serving."  Other  appropriate  terms,  such 
as  "capsule,"  "packet,"  or 
"teaspoonful,"  may  be  used  in  place  of 
the  term  "Serving."  While  a  consistent 
change  in  §  101.9(d)(4)  appears 
reasonable,  FDA  believes  that  it  is 
necessary  to  address  such  a  change 
through  notice-and-comment 
rulemaking.  The  agency  intends  to 
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propose  such  a  change  in  the  near 
future. 

C.  Nutrient  Information 

1.  Listing  of  Nutrient  Names  and 
Amounts 

11.  Several  comments  recommended 
that  information  on  the  quantitative 
amount  by  weight  for  the  nutrients 
listed  should  be  presented  in  a  separate 
column,  rather  than  immediately 
following  nutrient  names.  These 
comments  stated  that  some  consumers 
buy  on  the  basis  of  amounts,  using  them 
to  make  product  comparisons,  and  that 
separate  columns  would  help 
consumers  to  more  readily  locate  this 
information.  An  additional  comment 
requested  that  information  on  amoimts 
be  presented  either  in  a  separate  column 
or  after  the  "Percent  Daily  Value"  in 
parenthesis.  On  the  other  hand,  several 
comments  supported  the  proposed  rule, 
arguing  that  the  format  for  dietary 
supplements  of  vitamins  or  minerals 
should  follow  the  format  for  foods  in 
conventional  food  form. 

The  agency  disagrees  with  the 
recommendation  that  information  on 
the  quantitative  amount  by  weight  for 
the  nutrients  listed  should  be  presented 
in  a  separate  column.  The  agency 
observes  that  space  on  the  label  is 
conserved  by  not  requiring  a  separate 
column.  Furthermore,  FDA  believes  that 
the  comprehensibility  of  this 
information  will  be  enhanced  when  it  is 
presented  immediately  next  to  the  name 
of  the  nutrient.  As  discussed  in  the 
mandatory  nutrition  labeling  final  rule 
(58  PR  2079  at  2117),  mulUple  column 
nutrient  information  displays  are  much 
more  difficult  than  single  column 
displays  for  consumers  to  use  for 
product  comparisons.  Both  FDA's  first 
experimental  format  study  and  the 
major  industry  format  study  found  that 
declaring  nutrient  amounts  per  serving 
in  adjacent  columns  of  grams  per 
milligram  (g/mg)  amounts  and  percent 
Daily  Value  led  consumers  to  make 
more  mistakes' and  to  take  longer  on  the 
product  comparison  type  of  task  (Refs. 
3  and  4).  FDA's  second  experimental 
study,  however,  showed  that  when  g/mg 
nutrient  amount  information  was  placed 
immediately  next  to  the  nutrient  name 
in  an  unordered  array,  and  percents 
were  placed  in  a  column  array,  the 
adverse  effects  on  product  comparison 
performance  disappeared  (Ref.  5).  Thus, 
the  agency  is  requiring  in  §  101.36(b)(3) 
that  the  name  of  each  nutrient  listed 
shall  be  immediately  followed  by  the 
quantitative  amount  by  weight  of  the 
nutrient,  to  be  consistent  with 
§101.9(d)(7)(i). 


12.  A  few  comments  requested  that 
only  the  calcium  portion  of  calcium 
gluconate  pe  Usted  in  the  nutrition 
panel  and  bn  the  principal  display 
panel.  Simjilarly,  another  comment 
requested  jhat  the  agency  clarify  that 
vitamin  B8  refers  to  pyridoxine,  not 
pyridoxine  hydrochloride. 

The  agency  wishes  to  emphasize  that 
the  declaration  of  the  quantitative 
amount  by^  weight  in  the  nutrition  label 
is  to  indicate  the  weight  of  a  particular 
nutrient  and  not  the  weight  of  the  salt 
of  that  nutrient  used  to  make  the 
supplemeijt.  For  example,  only  the 
calcium  portion  of  calcium  gluconate  is 
to  be  declared  in  the  nutrition  label, 
although  it  some  circumstances  the 
weight  of  the  whole  substance  may 
appear  on  the  principal  display  panel  if 
it  clearly  refers  to  the  whole  substance, 
such  as  wBen  the  statement  of  identity 
states  "calcium  gluconate,  600  mg." 
Similarly,  pnly  the  pyridoxine  portion 
of  pyridox  ne  hydrochloride  Is  to  be 
declared  ii  i  the  nutrition  label.  The 
agency  be]  eves  that  no  changes  in 
§  101.36  aj  e  necessary  based  on  these 
comments 

13.0ne  comment  recommended  that 
biotin  and  folate  be  declared  in  terms  of 
microgrart  s  (|ig),  not  mg,  and  that 
calcium  ai  id  phosphorus  be  declared  in 
terms  of  n:  g,  not  g.  The  comment  stated 
that  consu  ners  are  more  familiar  with 
these  nutr  ents  being  expressed  in  this 
manner. 

FDA  pn  posed  on  July  19, 1990  (56  FR 
29476)  to  <  iiange  to  the  units  suggested 
in  this  cor  tment.  However,  section  203 
of  the  DS  ict  prohibited  FDA  from 
adopting  any  reference  values  for 
vitamins  abd  minerals  different  from  the 
U.S.  RDA'  i  contained  in 
§  101.9(c)(  7)(iv),  as  in  effect  on  October 
6. 1992,  uitil  after  November  8, 1993. 
Accordingly,  FDA  adopted  those  U.S. 
RDA  valu(  s  as  the  RDI's,  with  biotin 
and  folate  expressed  in  terms  of  mg  and 
calcium  ai  id  phosphorus  expressed  in 
terms  of  g 

Since  tt  e  prohibition  in  section  203  of 
the  DS  Ac  has  now  expired,  the  agency 
is  proposi  ig  elsewhere  in  this  issue  of 
the  Feden  1  Register  to  amend  §  101.9  to 
change  th#  units  of  declaration  for 
biotin  and|  folate  to  ^g  and  for  calcium 
and  phos]  bonis  to  mg.  This  proposal 
responds  ully  to  the  comment. 

14.  One  comment  was  opposed  to  the 
agency's  i  roposal,  in  §  101.36(b)(3),  to 
allow  amc  imts  of  protein  below  1  g  to 
be  left  off  ihe  nutrition  label.  This 
comment  requested  that  such  amounts 
of  protein  be  declared  because 
individuals  who  are  highly  sensitive  to 
monosodi  um  glutamate  (MSG)  may 
have  adve  rse  reactions. 


FDA  has  recognized  that  certain 
individuals  are  sensitive  to  MSG  and 
believes  that  the  appropriate  means  to 
convey  the  presence  of  this  ingredient  to 
consumers  is  by  use  of  the  ingredient 
statement  because  MSG  is  a  food 
ingredient.  The  agency  reiterates  that 
dietary  supplements  of  vitamins  and 
minerals  are  required  to  comply  with 
§  101.4  (21  CFR  101.4),  which  requires 
full  ingredient  labeUng  of  food. 
Furthermore,  in  the  Federal  Register  of 
January  6. 1993,  the  agency  proposed 
changes  in  the  regulations  pertaining  to 
ingredient  labeling  to  accommodate 
those  individuals  who  are  sensitive  to 
MSG.  Proposed  §  101.22  (58  FR  2950) 
would  require  that  when  the  amount  of 
free  glutamate  in  hydrolyzed  protein 
reaches  a  specified  level,  the  declaration 
in  the  ingredient  statement  must 
include  Uie  parenthetical  "(contains 
glutamate)." 

The  agency  has  reexamined  proposed 
§  101.36  in  response  to  this  comment 
and  notes  that  there  is  an  inconsistency 
in  the  labeling  of  protein,  total 
carbohydrate,  and  dietary  fiber  between 
§  101.9  and  proposed  §  101.36.  For 
example.  0.5  g  to  0.99  g  of  these 
substances  in  a  dietary  supplement  of  a 
vitamin  or  mineral  would  not  be 
declared  under  proposed  §  101.36(b)(3). 
yet  these  amounts  in  a  food  in 
conventional  food  form  would  be 
declared  either  as  "1  g"  or  "less  than  1 
g"  under  §  101.9(c).  To  correct  this 
inconsistency,  the  agency  is  modifying 
§  101.36(b)(3)  to  provide  that  amounts  of 
nutrients  that  can  be  declared  as  zero  in 
the  nutrition  label  of  foods  in 
conventional  food  form  shall  not  be 
declared  in  the  nutrition  labeling  of 
dietary  supplements  of  vitamins  and 
minerals.  Thus,  the  agency  is  requiring 
the  declaration  of  protein,  as  well  as 
total  carbohydrate  and  dietary  fiber, 
when  they  are  present  in  amounts  of  0.5 
g  to  1  g.  Amounts  under  0.5  g  would 
continue  to  not  be  listed  in  the  nutrition 
label  of  dietary  supplements  of  vitamins 
and  minerals,  because  these  amounts 
would  allow  a  declaration  of  zero  in  the 
nutrition  labeling  of  foods  in 
conventional  form. 

15.  One  comment  recommended  that 
"active"  ingredients  present  at  less  than 
2  percent  of  the  Daily  Value  be  allowed 
to  be  listed  in  the  nutrition  label. 

The  agency  is  not  allowing  vitamins 
and  minerals  (except  sodium  and 
potassium,  which  are  not  included  in 
§  101.9(c)(8)(iv))  present  at  less  than  2 
percent  of  the  Daily  Value  to  be  listed 
because  the  declaration  of  such  amounts 
would  be  misleading.  Such  values  are 
insignificant  under  §  101.9(f)  and  may 
be  declared  as  0  percent  of  the  RDI  in 
the  nutrition  labeling  of  foods  in 
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conventional  food  form.  They  are 
amounts  that  are  dietetically  trivial  and 
physiologically  inconsequential.  In 
addition,  FDA  is  concerned  that  some 
consumers  will  be  misled  by  the  mere 
presence  of  names  of  nutrients  within 
the  nutrition  label,  because  they  would 
assume  that  products  with  more 
nutrients  listed  have  a  greater  public 
health  significance  than  those  with  less, 
regardless  of  the  amount  of  each 
nutrient  present. 

The  agency  is  unaware  of  any  reason, 
nor  does  the  comment  present  any 
reason,  for  allowing  the  declaration  of 
nutrients  that  are  present  in  such  small 
amounts.  Thus,  the  agency  is  making  no 
change  in  response  to  this  comment. 

16.  One  comment  requested  that  FDA 
revise  §  101.36(b)(3){i)  to  more  clearly 
state  the  increments  to  be  used  for 
expressing  the  quantitative  amounts  by 
weight  of  vitamins  and  minerals. 
Another  comment  stated  that  amoimts 
should  not  be  rounded.  This  comment 
stated,  "We  really  see  no  reason  why 
products  should  not  be  formulated  to 
contain  the  amounts  stated  on  the  label, 
subject  to  reasonable  overages  based  on 
shelf-life  considerations  and  the  Uke 
and  reasonable  anahtical  variation." 

The  agency  inadvertently  did  not 
addre^the  increments  to  be  used  for 
expressing  the  quantitative  amounts  by 
weight  of  vitamins  and  minerals. 
Proposed  §  101.36(b)(3Ki)  stated  that 
amounts  of  vitamins  and  minerals  are  to 
be  expressed  in  the  increments  specified 
in  §  101.9(c)  using  the  units  of  measure 
and  the  level  of  significance  given  in 
§  101.9(c)(8)(iv),  except  that  zeros 
following  decimal  points  may  be 
dropped.  While  the  agency  is  adopting 
this  rule,  FDA  recognizes  that,  as  the 
comment  points  out,  §  101.9(c)  does  not 
address  the  question  of  the  increments 
in  which  the  quantitative  amounts  of 
vitamins  and  minerals  are  to  be  declared 
because  in  the  nutrition  labeling  of 
foods  in  conventional  food  form, 
vitamins,  and  minerals  are  declared 
only  as  a  percentage  of  the  Daily  Value. 
The  quantitative  amoimts  by  weight  of 
these  nutrients,  except  for  potassium 
and  sodium,  which  are  considered 
electrolytes,  are  not  required  in  the 
nutrition  label  of  conventional  foods. 

The  agency  has  considered  this  issue 
and  notes  that  dietary  supplements, 
unlike  most  foods  in  conventional  food 
form,  are  fabricated  to  contain  specific 
amounts  of  vitamins  and  minerals.  It  is 
for  this  reason  that  the  vitamins  and 
minerals  in  dietary  supplements  are 
categorized  as  Class  I  nutrients,  and  that 
under  §  101.9(g)(4),  a  food  is 
misbranded  if  it  contains  less  of  an 
added  vitamin  or  mineral  than  the 
amount  declared  on  the  label.  In  view 


of  how  dietary  supplements  of  vitamins 
and  minerals  are  made,  the  agency 
agrees  that  it  makes  no  sense  to  permit 
the  amounts  of  vitamins  and  minerals  in 
such  products  to  be  rounded  and 
declared  only  in  specified  increments. 
Therefore,  the  agency  has  modified 
§  101.36(b)(3)(i)  to  provide  that  the 
actual  amounts  of  vitamins  and 
minerals  in  the  supplement  are  to  be 
declared  using  the  units  of  measure 
specified  in  §  101.9(c)(8)(iv).  except  that 
zeros  following  decimal  points  may  be 
dropped. 

With  respect  to  levels  of  significance, 
that  is,  the  number  of  decimal  places 
used  in  declaring  amounts,  the  agency 
proposed  that  only  the  levels  of 
significance  shown  in  §  101.9(c)(8)(iv) 
could  be  presented.  In  some  cases, 
however,  the  number  of  decimal  places 
allowed  is  not  sufficient  to  express 
actual  amounts  of  certain  vitamins  and 
minerals  because  the  amounts  are  very 
small.  For  example,  a  product  that 
contains  10  percent  of  the  Daily  Value 
for  copper  would  contain  0.2  mg  of 
copper.  If  the  amount  of  copper  had  to 
be  expressed  using  the  same  level  of 
significance  as  that  used  in 
§  101.9(c)(8)(iv)  for  expressing  its  RDI 
(i.e.,  2  mg).  the  lowest  amount  that 
could  be  declared  would  be  1  mg.  which 
would  be  inaccurately  high. 

To  ensure  that  amounts  of  vitamins 
and  minerals  that  have  nutritional 
significance  can  be  declared,  the  agency 
is  modifying  §  101.36(b)(3)(i)  to  provide 
that  amounts  shall  be  expressed  in  the 
increments  specified  in  §  101.9(c), 
except  that  additional  levels  of 
significance  may  be  used  when  the 
number  of  decimal  places  indicated  is 
not  sufficient  to  express  lower  amounts 
(e.g.,  the  RDI  for  copper  is  given  in 
whole  mg,  but  the  quantitative  amount 
may  be  declared  in  tenths  of  a  mg). 
Additionally,  the  agency  is  modifying 
§  101.36(b)(3)(i)  to  describe  how 
amounts  of  the  nutrients  fitjm  NAS'  9th 
and  10th  editions  (Refs.  2  and  10)  for 
which  RDI's  have  not  been  established 
are  to  be  declared.  Amounts  for 
chloride,  fluoride,  and  manganese  shall 
be  expressed  in  mg,  and  amounts  for 
chromium,  molybdenum,  selenium,  and 
vitamin  K  shall  be  expressed  in  ^g. 
These  values  shall  be  expressed  in 
whole  numbers,  except  that  tenths  may 
be  used  for  fluoride.  These  values  reflect 
the  amounts  in  which  the  RDI's  or 
EASDDL's  for  these  nutrients  are  given 
(Refs.  2  and  10). 

17.  One  comment  stated  there  was  an 
apparent  inconsistency  between  the 
requirement  in  §  101.36(b){3)(ii)  that 
nutrients  "be  listed  in  the  order 
specified  in  §  101.9(c)  except  that 
calcium  and  iron,  when  present,  should 


be  grouped  with  other  minerals."  and 
the  sequence  of  vitamin  D  and  vitamin 
E  in  the  examples  provided  in 
§  101.36(c)(8).  The  comment 
recommended  that  the  appropriate  order 
of  nutrients  be  clarified  in  the 
regulations. 

While  FDA  finds  no  inconsistency 
with  the  sequence  of  vitamin  D  and 
vitamin  E  in  the  sample  labels  provided 
in  §  101.36(c)(8),  the  agency  points  out 
that  there  was  an  error  in  the  order  of 
nutrients  in  §  101.9(c)(8)(iv)  in  the 
Federal  Register  of  January  6, 1993  (58 
FR  2227).  FDA  published  a  correction  in 
the  Federal  Register  of  April  1, 1993  (58 
FR  17104),  which  listed  the  order  as 
follows:  Vitamin  A,  vitamin  C.  calcium, 
iron,  vitamin  D,  vitamin  E,  thiamin, 
riboflavin,  niacin,  vitamin  86,  folate, 
vitamin  Bl2,  biotin,  pantothenic  acid, 
phosphorus,  iodine,  magnesium,  zinc, 
and  copper.  This  order  is  the  one  used 
by  FDA  in  the  June  18, 1993,  proposal 
on  nutrition  labeling  of  dietary 
supplements  of  vitamins  and  minerals, 
except  that  calcium  and  iron  were  listed 
with  the  minerals,  following 
pantothenic  acid. 

The  agency  wishes  to  make  these 
regulations  as  clear  as  possible. 
Therefore,  in  response  to  the  comment's 
request  for  clarification  of  the 
appropriate  order  of  nutrients,  and  to 
make  clear  where  in  the  list  to  include 
the  nutrients  that  have  no  RDI  but  that 
are  required  to  be  included  in  the 
nutrition  label  on  dietary  supplements 
of  vitamins  and  minerals  when  they  are 
present,  FDA  is  revising 
§  101.36(b)(3)(ii)  to  specify  the  exact 
order  in  which  vitamins  and  minerals 
are  to  be  declared  (see  section  II. 
comment  1.  of  this  document).  Any 
nutrients  not  present  in  the  supplement, 
or  present  at  insignificant  levels,  must 
be  omitted  from  the  list. 

18.  At  least  one  comment  requested 
that  vitamins  be  listed  in  alphabetical 
order.  Another  comment  requested  that 
calcium  and  magnesium  be  the  first 
minerals  to  be  listed. 

The  agency  has  not  accepted  these 
suggestions.  As  discussed  in  the 
nutrition  labeling  proposal  for  dietary 
supplements  (58  FR  33719),  with  the 
exception  of  calcium  and  iron,  FDA 
proposed  in  §  101.36(b)(3)(ii)  that 
nutrients  declared  in  the  nutrition 
labeling  of  vitamin  or  mineral 
supplements  be  listed  in  the  order  that 
nutrients  are  fisted  in  the  nutrition 
labeling  of  foods  in  conventional  food 
form.  The  agency  proposed  that  calcium 
and  iron  be  listed  after  the  listing  of  any 
vitamins  that  are  present  so  that  all  of 
the  vitamins  will  be  grouped  together. 
While  vitamin  A  and  vitamin  C  are  to 
be  listed  first,  consistent  with  §  101.9(c). 
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they  are  then  followed  by  the  fat-soluble 
vitamins,  then  the  water-soluble 
vitamins  and  the  minerals.  The  NAS  in 
its  RDA  publications  has  traditionally 
grouped  the  fat-soluble  vitamins  ahead 
of  the  water-soluble  vitamins.  The 
agency  notes  that  this  order  is  followed 
on  the  labels  of  many  vitamin 
supplements  in  the  marketplace.  The 
comment  requesting  alphabetical  order 
gave  no  convincing  justification  for 
following  a  different  order,  and,  thus, 
FDA  is  not  changing  the  order. 

Additionally,  tne  comment  requesting 
that  calcium  and  magnesium  be  the  first 
minerals  to  be  listed  presented  no 
reason  for  the  agency  to  make  this 
change.  Calcium  and  iron  are  required 
to  be  the  first  minerals  listed  on  the 
labels  of  foods  in  conventional  food 
form.  In  the  absence  of  any  reason  for 
why  calcium  and  magnesium  should  be 
the  first  minerals  to  be  declared  on  the 
labels  of  supplements  of  vitamins  and 
minerals,  the  agency  is  making  no 
change  in  the  order  for  minerals. 

19.  One  comment  requested  that 
§  101.36(b)(3)(ii)  be  revised  to  require 
that  potassium  be  listed  with  the  other 
minerals,  preferably  last  on  the  list.  This 
comment  and  others  expressed 
confusion  about  whether  potassium 
could  be  listed  and  requested 
clarification.  One  comment  requested 
that  §  101.36(b)(3)  be  clarified  to  allow 
for  the  voluntary  listing  of  potassium  in 
dietary  supplements  because,  according 
to  the  comment,  potassium  is  usually 
present  at  less  than  100  mg  per  tablet, 
primarily  because  of  existing  FDA 
restrictions  on  potassium  salt 
preparations. 

Ine  agency  agrees  that  the  listing  of 
potassium  needs  clarification. 
Potassium  is  not  required  to  be  listed  on 
the  nutrition  label  of  foods  in 
conventional  food  form.  However,  it  can 
be  listed  voluntarily,  and  when  it  is,  it 
is  to  be  listed  under  sodium,  as  an 
electrolyte  rather  than  with  the 
minerals.  In  contrast,  the  agency 
proposed  that  potassium  be  required  to 
be  listed  on  the  nutrition  label  of  dietary 
supplements  of  vitamins  and  minerals 
when  present  in  supplements  at  more 
than  insignificant  amounts  (i.e.,  5  mg 
and  above),  consistent  with  the  listing  of 
other  vitamins  and  minerals.  The 
agency  knows  of  no  reason  why 
potassium  in  supplements  of  vitamins 
and  minerals  should  be  treated 
differently  from  other  vitamins  and 
minerals  in  these  products,  and  the 
comment  did  not  provide  a  reason  for 
why  the  listing  of  potassium  should  be 
voluntary  rather  than  mandatory. 
Therefore,  the  agency  is  not  making  this 
change.  However,  the  agency  is 
modifying  the  language  of  §  101.36(b)(3) 


to  make  t  clear  that  the  declaration  of 
potassiu  n  is  required  when  it  is  present 
at  more  I  ban  insignificant  amounts.  To 
this  end,  FDA  has  revised  the  second 
sentence  of  §  101.36(b)(3)  to  state:  "In 
addition  potassium  •  *  *  shall  be 
declarec  ,  except  when  present  at  an 

amount  hat  allows  a  declaration  of  zero 

«  •  •  >* 

With  I  aspect  to  the  placement  of 
potassiu  n  within  the  nutrition  label, 
FDA  agr  »es  with  the  comment  that  the 
regulati(  n  should  be  modified.  The 
proposa  stated  that  nutrients  that  are 
present  ^hall  be  listed  in  the  order 
specifie(  in  §  101.9(c),  which  would 
mean  th  it  potassium,  as  well  as  sodium, 
would  p  -ecede  the  listing  of  any  other 
vitamin!  or  minerals  present  in  a 
supplen  ent.  FDA  has  concluded  that  it 
is  not  ap  propriate  and  might  confuse 
consumi  irs  to  have  the  declaration  of 
potassiu  m,  as  well  as  that  of  sodium, 
precede  the  declaration  of  other 
vitamini  and  minerals  on  these  labels 
because  traditionally  vitamins  have 
appears^  i  first.  The  agency  agrees  with 
the  com  nent  that  it  is  appropriate  for 
potassiu  m  to  be  listed  at  the  bottom  of 
the  list  I  ecause  it  is  an  electrolyte,  and 
the  eleci  rolyte,  chloride,  is  listed  at  the 
bottom,  ^or  the  same  reason,  the  agency 
conclud  3S  that  sodium  should  be  listed 
with  th{  other  electroKles.  Accordingly, 
the  ager  cy  is  revising  §  101.36(b){3)(ii) 
to  state  hat  sodium  and  potassium 
should  1  le  listed,  in  that  order,  following 
the  eleqrolyte  chloride  at  the  bottom  of 
the  list  Af  minerals. 

20.  One  comment  requested 
clarifies  tion  regarding  the  labeling  to  be 
used  on  a  package  that  has  two 
comparl  ments,  each  containing  a 
different  supplement  to  be  taken  at  the 
same  tir  ie,  three  times  daily  with  meals. 
The  con  pany  asked  if  the  regulations 
permit  I  le  information  for  both 
suppler  lents  to  be  reported  aggregately 
in  one  r  utrition  label  that  has  one 
column  of  names  and  amounts  and  one 
column  of  percent  Daily  Values.  The 
firm  ret  uested  that  if  an  aggregate  label 
is  not  p  srmitted,  the  additional 
nutritio  i  label  be  permitted  in  a  package 
insert,  the  company  also  asked  how  the 
information  should  be  presented  if 
childrei  i  one  to  four  years  of  age  are  to 
take  the  same  amount  as  adults,  and 
how  it  i  s  to  be  presented  if  such 
childrei  i  are  to  take  half  the  amount  of 
adults. 

The  a  ;ency  advises  that  if  two 
supplei  lents  are  to  be  taken  at  the  same 
time,  01  e  unit  of  each  three  times  daily, 
the  nutj  ition  information  for  both 
supplei  lents  must  be  reported 
aggrega  ely.  In  this  situation,  the  serving 
size  mu  st  clearly  state  that  a  serving 
include ;  one  of  each  supplement,  with 


one  column  listing  names  and  the  total 
quantitative  amount  by  weight  for  both 
supplements  and  another  column 
containing  the  total  percent  Daily 
Values.  If  this  product  is  also 
represented  for  use  by  children  one  to 
four  years  of  age,  the  percent  Daily 
Values  for  this  age  group  would  have  to 
be  presented  in  a  third  column.  In  the 
case  where  the  serving  size  is  different 
for  children,  a  nutrition  label  for  adults 
and  a  separate  nutrition  label  for 
children  must  be  used  to  avoid 
confusion. 

21.  A  few  comments  requested  that 
the  declaration  of  the  percent  of  vitamin 
A  present  as  fceto-carotene  be 
mandatory.  These  comments  argued  that 
this  information  is  needed  to  help 
consumers  compare  the  amounts  of 
fceto-carotene  in  various  products.  They 
stated  that  this  information  would  help 
consumers  understand  claims  such  as 
"Now  with  beto-carotene."  One  of  these 
comments  requested  the  voluntary 
declaration  of  the  quantitative  amount 
of  6efo-carotene  in  addition  to  the 
percentage  of  vitamin  A  present  as  beta- 
carotene.  This  comment  stated  that 
calculations  of  vitamin  A  and  beta- 
carotene  values  are  difficult  even  for 
scientists,  and  that  merely  providing  a 
percentage  will  not  allow  consumers  to 
readily  determine  just  how  much  beta- 
carotene  is  present  in  the  product.  The 
comment  requested  that  the  amount  of 
fceta-carotene  be  expressed  in  mg.  Two 
comments  requested  that  the  percent  of 
vitamin  A  present  as  retinol  also  be 
mandatory.  One  of  these  comments 
explained  that  most  people  are  better  off 
getting  their  vitamin  A  from  beta- 
carotene  rather  than  from  retinol 
because  beta-carotene  is  safer  in  high 
doses  and  may  help  reduce  the  risk  of 
certain  cancers,  heart  disease,  cataracts, 
and  other  health  problems. 

FDA  is  not  persuaded  that  the 
declaration  of  the  percent  of  vitamin  A 
present  as  befa-carotene  should  be 
mandatory  because  quantitative 
recommendations  about  the  intake  of 
beta-carotene  have  not  yet  been 
established  by  the  scientific  community. 
In  the  July  19. 1990,  mandatory 
nutrition  labeling  proposal  (55  FR  29476 
at  29493),  the  agency  set  out  the  factors 
that  it  considered  in  deciding  whether 
a  nutrient  or  food  component  should  be 
mandatory  or  voluntary  in  nutrition 
labeling: 

The  agency  has  proposed  to  make  the 
declaration  of  a  nutrient  or  food  component 
mandatory  in  nutrition  labeling  when 
quantitative  intake  recommendations  with 
respect  to  the  nutrient  or  component  are 
highlighted  in  the  reports  *  *  *  (e.g.,  "Reduce 
total  fat  intake  to  30%  or  less  of  calories." 
•  •  *),  and  the  nutrient  or  component  is  of 
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particular  public  health  significance  as 
defined  in  several  recent  consensus 
docaments  *  *  ".  On  the  other  hand,  for 
those  nutrients  or  food  comfHDnents  for 
which  quantitative  intake  recommendations 
are  not  highlighted  but  that  do  have  some 
public  health  significance  *  •  •,  or  for  which 
quantitative  recommendations  are  available 
but  that  are  not  of  pressing  public  health 
importance  (e.g..  the  Recommended  Dietary 
Allowances  for  several  vitamins  and  minerals 
*  *  •).  the  agency  is  proposing  to  make 
declaration  of  the  nutrient  or  component 
voluntary. 
(55  FR  29487  at  29493.) 

The  agency  concludes  that  its 
decision  to  have  the  percent  of  vitamin 
A  present  as  beto-carotene  be  voluntary 
is  consistent  with  these  guidelines 
because  quantitative  intdce 
recommendations  have  not  been 
established.  On  the  other  hand,  if  a 
claim  about  beta-carotene  is  made, 
information  on  the  percent  of  vitamin  A 
present  as  beta-carotene  is  needed  to 
help  consumers  to  understand  the 
claim.  Therefore,  the  agency  is 
modif>ing  §  101.36(b){3)(iv)  to  require 
declaration  of  the  percent  of  vitamin  A 
present  as  beta-carotene  when  a  claim  is 
made  about  beta-carotene.  The  agency 
tentatively  concludes  that  a  parallel 
change  in  §  101.9(c)(8)(vi)  for  the  labels 
of  foods  in  conventional  food  form  is 
appropriate.  The  agency  intends  to 
propose  this  change  in  the  near  future. 

The  agency  is  accepting  the 
comme.nt's  suggestion  to  provide  that 
when  the  percent  of  vitamin  A  present 
as  beta-carotene  is  declared,  the 
quantitative  amoimt  of  beta-carotene 
may  also  be  declared  voluntarily.  The 
agency  is  persuaded  by  the  comment 
that  this  information  on  the  labels  of 
dietary  supplements  of  vitamins  and 
minerals  would  be  useful  to  those 
individuals  who  are  interested  in 
maintaining  a  certain  quantitative  intake 
of  beta-carotene  in  their  diets. 

The  agency  notes  that  the  comment 
requested  that  the  amount  of  beta- 
carotene  be  declared  in  terms  of  mg. 
However,  the  agency  is  requiring  that 
international  units  (lU)  be  used  in  place 
of  mg  to  be  consistent  with  the 
declaration  of  vitamin  A.  FDA  finds  the 
usefulness  of  this  added  information 
would  be  reduced  if  the  units  used  to 
quantify  vitamin  A  and  beta-carotene 
levels  differ. 

Accordingly,  the  agency  is  amending 
§  101.36(b)(3)(iv)  to  provide  that  when 
the  percent  of  vitamin  A  present  as  beta- 
carotene  is  declared,  the  quantitative 
amount  in  terms  of  lU  may  also  be 
declared,  e.g.,  "Vitamin  A  5000  lU  (90 
percent  (4500  lU)  as  beto-carotene"). 
The  agency  intends  to  propose  a  parallel 
change  in  §  101.9(c)(8)(vi)  as  soon  as 
possible.  Until  the  agency  does  so,  the 


agency  advises  that  it  is  unlikely  that  it 
will  take  enforcement  action  agaihst 
foods  regulated  vmder  §  101.9  that 
declare  beto-carotene  in  a  maimer 
consistent  with§  101.36(b)(3)(iv)  as  long 
as  they  comply  with  §  101.9  in  all  other 
respects. 

Additionally,  the  provision  on  type 
size  requirements  for  the  added 
statement  on  beta-carotene  in 
§  101.36(c)(6)  is  corrected  to  refer  to 
paragraph  (b)(3){iv)  instead  of  to 
(b)(3)(ii).  There  was  an  inadvertent  error 
in  this  reference  in  the  proposal. 

With  respect  to  retinol,  tne  agency 
concludes  that,  in  accordance  with  the 
guidelines  set  out  above,  the  declaration 
of  retinol  should  be  neither  mandatory 
nor  voluntary  because  of  the  absence  of 
quantitative  intake  recommendations 
and  ot  pubUc  health  significance.  Thus, 
the  agency  is  not  changing  the  proposed 
rule  to  provide  for  the  inclusion  of 
retinol  in  the  nutrition  label. 

22.  One  comment  requested  that 

§  101.36(b)(3)(v)  be  revised  to  "permit 
common  synonyms,"  instead  of  only  the 
synonyms  specified.  This  comment 
stated  that  allowing  all  synonyms  would 
provide  people  with  more  information 
and  would  ensure  that  the  contents  of 
products  were,  in  fact,  comprehensible 
to  more  people.  The  comment 
mentioned,  for  example,  that  niacin  is 
known  by  many  as  vitamin  B3  and 
vitamin  E  by  the  name  alpha- 
tocopherol.  Another  comment  expressed 
support  for  restricting  the  use  of 
synonyms  to  the  ones  allowed  in  the 
proposed  rule. 

Tne  agency  is  not  persuaded  that  the 
provision  on  synonyms  should  be 
revised  to  "permit  common  synonyms," 
instead  of  only  the  synonyms  specified. 
The  terminology  that  the  agency  has 
recognized  is  that  which  is  used  in 
NAS"  RDA  table  (Ref.  2),  These  include: 
Vitamin  C  (ascorbic  acid),  thiamin 
(vitamin  Bl),  riboflavin  (vitamin  82). 
folate  (folacin),  and  calories  (energy). 
The  agency  has  restricted  the  use  of 
sjTionyms  to  simplify  nutrition  labeling 
and  to  avoid  potential  confusion  among 
consumers.  The  agency  believes  that 
allowing  the  unrestricted  use  of  other 
synonyms  will  contribute  to  confusion 
about  the  nutrients  that  are  present  in 
the  product.  It  will  also  make  product 
comparisons  more  difficult  because  of 
the  absence  of  consistent  terminology. 
Therefore,  FDA  is  not  making  the 
change  requested  by  the  comment. 

23.  At  least  one  comment  requested 
that  the  nutrition  label  of  vitamins  with 
iron,  for  example,  be  allowed  to 
highlight  the  listing  of  iron.  The 
comment  stated  that  such  highlighting 
is  a  useful  and  necessary  tool  to 
differentiate  various  product  hnes. 


The  agency  is  not  persuaded  that  the 
highlighUng  of  iron  in  the  example 
described  in  the  comment  is  necessary 
for  consumers  to  differentiate  between 
various  product  lines  because  the  name, 
or  statement  of  identity,  of  the  product 
must  identify  the  product  as  a 
multivitamin  with  iron.  This 
identification  is  sufficient  to 
differentiate  the  product  from  other 
multivitamin  products.  As  discussed  in 
the  mandatory  nutrition  labeling  final 
rule  (58  FR  2079  at  2138).  FDA  is  not 
permitting  highlighting  of  this  type 
because  it  can  be  used  inconsistently  in 
a  way  that  would  be  potentially 
misleading  to  consumers.  Among 
products  with  similar  nutrition  profiles, 
some  would  highlight  certain  nutrients 
and  others  would  not.  Consumers  could 
not  depend  on  the  fact  that  all  labels  of 
similar  products  would  look  the  same, 
and  the  differences  in  highlighting 
could  undermine  the  credibility  of  the 
information  on  the  nutrition  laoel  and 
lead  to  consumer  confusion. 
Accordingly,  the  agency  is  not 

Eroviding  for  the  highlighting^equested  - 
y  the  comment.  ^ 

24.  A  number  of  comments  suggested 
that  the  source  of  a  vitamin  or  mineral 
be  included  in  the  nutrition  label 
immediately  following  the  listing  of  that 
vitamin  or  mineral,  in  a  manner  similar 
to  the  allowed  listing  of  beto-carotene  as 
a  source  of  vitamin  A.  One  comment 
stated  that  this  information  should  be 
listed  in  a  separate  column  entitled 
"Source."  One  comment  requested  that 
the  source  information  should  at  least 
be  optional.  The  comments  stated  that  if 
this  suggestion  is  adopted,  it  w^ill  be 
imnecessary  to  repeat  source 
information  in  the  ingredient  statement, 
and  one  comment  requested  that  the 
regulations  on  ingredient  labeling  be 
revised  accordingly.  The  comments  said 
that  this  approach  would  conserve 
space  and  more  effectively 
communicate  source  information  to 
consumers. 

The  agency  notes  that  the 
parenthetical  listing  of  the  source  of  a 
vitamin  or  mineral  in  the  nutrition  label 
is  a  common  practice  by  some,  but  not 
all,  manufacturers  in  the  dietary 
supplement  industry.  The  agency  finds, 
however,  that  the  comments  submitted 
failed  to  provide  adequate  justification 
and  supporting  information 
demonstrating  that  adoption,  on  an 
industry-wide  basis,  of  this  manner  of 
expressing  nutrition  and  ingredient 
information  would  result  in  a  nutrition 
label  that  is  readily  observable  and 
comprehensible,  as  required  by  the  act. 
Comments  have  not  demonstrated  that 
consumers  will  be  able  to  distinguish 
and  tmderstand  the  meaning  of  both  the 
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nutrition  and  ingredient  information 
provided.  FDA  has  no  means  on  which 
to  determine,  for  example,  whether  the 
name  of  the  source  of  the  nutrient  is 
indeed  that  and  not  the  chemical  name 
of  the  nutrient.  The  comments  also 
failed  to  provide  data  to  demonstrate 
that  this  manner  of  presentation  truly 
conserves  label  space,  especially  if 
additional  columns  are  added  to  the 
nutrition  label.  Further,  if  as  suggested 
by  one  comment,  source  information 
within  the  nutrition  label  were  made 
optional,  the  consistency  of  presentation 
of  information  that  has  been  a  guiding 
principle  of  the  agency  throughout  the 
food  label  reform  efforts  would  be 
violated.  Accordingly,  the  agency  is  not 
providing  for  the  parenthetical  listing  of 
nutrient  source  within  the  nutrition 
label. 

.  The  agency  advises,  however,  that  it 
would  be  receptive  to  a  adequately 
supported  petition  on  this  issue,  and 
that  it  will  act  expeditiously  on  such 
petition.  Given  that,  elsewhere  in  this 
issue  of  the  Federal  Register,  the  agency 
is  establishing  a  date  of  applicability  of 
July  1, 1995,  for  the  regulation 
governing  nutrition  labeling  of  dietary 
supplements,  if  a  petition  is  promptly 
submitted,  that  petition  could  be  acted 
upon  before  the  date  of  applicability. 

Any  petition  submitted  to  permit 
source  declaration  within  the  nutrition 
label  would  have  to  address,  in  detail, 
at  least  the  issues  of  how  the  source 
information  is  to  be  consistently  and 
clearly  expressed,  and  why  this  manner 
of  expression  is  advantageous  to  the 
consumer. 

Because  a  primary  purpose  of  the 
nutrition  label  is  to  allow  consumers  to 
compare  the  nutrition  profile  of 
products  at  the  point  of  purchase,  it  is 
imperative  that  there  be  a  high  degree  of 
consistency  in  the  presentation  of 
nutrition  information  for  all  dietary 
supplements.  FDA  would  also  need 
information  on  precisely  how  source 
information  should  be  expressed  within 
the  nutrition  label.  For  example,  how 
would  the  source  information  be 
expressed  if  a  single  ingredient  (e.g., 
fish  liver  oil)  is  a  source  of  a  number  of 
nutrients  (e.g.,  vitamins  A  and  D)  within 
a  dietary  supplement?  If  the  source  is 
required  to  be  listed  multiple  times, 
how  does  this  conserve  label  space? 
Also,  would  multiple  listing  of  a  source 
mislead  consumers  about  the  amount  of 
the  ingredient  in  the  food?  Conversely, 
if  a  nutrient  in  a  supplement  is  provided 
from  several  sources  (e.g.,  iodine  from 
kelp  and  potassium  iodide),  how  would 
this  information  be  clearly  and 
consistently  conveyed?  Would  the 
source  Usted  be  all  sources,  or  ojily  the 
primary  soxirce,  of  the  nutrient?  If 
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source  list  ng  in  the  nutrition  label  were 
to  be  limit  id  to  the  primary  source,  how 
would  the  primary  source  be 
determine  j?  Are  safeguards  necessary  to 
ensure  that  consumers  are  not  misled  by 
inappropriate  emphasis  on  certain 
sources  of  nutrients?  For  example,  how 
would  consumers  be  fully  informed  and 
be  protected  from  being  misled  if  a 
nutrient  is  derived  from  more  than  one 
source,  and  only  the  primary  source  is 
listed,  particularly  if  a^alued  ingredient 
provides  some,  but  not  all,  of  the 
nutrient  in  question? 

Should  source  information  be 
permitted  in  the  nutrition  label  only 
when  there  is  some  significance  to  the 
source?  Fqr  example,  because  there  are 
potential  siafety  concerns  about  high 
intakes  of  vitamin  A  from  some  otJier 
sources,  FpA  found  that  there  is  was  a 
public  heuth  reason  for  permitting  beta- 
carotene  t^  be  shown  as  a  source  of 
vitamin  AJ  Should  such  a  finding  be  a 

[)rerequisiie  for  permitting  source 
abeling?  tf  source  labeling  is  limited  to 
cases  in  vwiich  the  source  is  significant 
(e.g.,  particularly  valued  sources, 
concern  akout  other  potential  sources), 
how  should  such  significance  be 
consistendy  determined? 

Also,  an  y  petition  on  source  labeling 
in  the  nut  ition  label  should  address  the 
issue  of  cl  irity  of  presentation.  Section 
2(b)(1)(A)  of  the  1990  amendments 
states  that  the  nutrition  information 
should  be  readily  observable  and 
compreh^sible.  Would  adding 
information  about  the  source  of 
nutrients  i  letract  from  the 
comprehe  isibility  of  the  nutrition  label? 
Given  tha  source  information  will  be 
available  n  the  ingredient  statement, 
would  sot  irce  declarations 
unnecesstrily  burden  the  nutrition  label 
and  detrai  it  from  its  primary  purpose  of 
providing  a  nutrient  profile  of  the 
product? '  Vould  it  be  more  difficult  for 
consumer  i  to  find 'the  listing  of  the 
quantitati  ^e  amounts  by  weight  of 
nutrients  n  the  nutrition  label  when 
source  in!  ormation  is  given?  Petitions 
on  this  isi  ue  would  be  strengthened  by 
the  inclus  ion  of  consumer  survey  or 
other  Sim  lar  data  showing  that 
consumeis  readily  observe  and 
compreh^d  information  presented  in 
the  manner  sus^ested  by  tne  comments. 

As  dis^isseoin  the  mandatory 
labeling  final  rule  (58  FR  2079  at  2170), 
dietary  supplements  of  vitamins  and 
minerals,  like  other  foods,  are  required 
to  bear  a  complete  list  of  ingredients. 
Under  settion  403(i)(2)  of  the  act,  the 
statement  of  ingredients  must  list  all 
ingredienjts  of  these  foods,  including . 
for  example,  lactose  and  other  fillers, 
artificial  colors,  flavors,  binders,  and 
excipientp,  as  well  as  the  source  of  the 


vitamins  and  minerals  in  the  dietary 
supplement.  Thi»  section  of  the  act 
provides  FDA  with  authority  to  grant 
exemptions  from  the  ingredient  listing 
requirements,  but  such  exemptions  have 
not  been  sought  by  the  dietary 
supplement  industry.  The  agency 
advises  that  the  fact  that  the  name  of  an 
ingredient  appears  elsewhere  on  the 
label  is  not,  in  and  of  itself,  sufficient 
justification  to  grant  such  exemptions. 
Therefore,  any  petition  on  this  subject 
must  address  the  issue  of  how  this 
manner  of  presentation  of  the  source  of 
nutrients  continues  to  fulfill  the  primary 
purpose  of  the  ingredient  label  to 
adequately  inform  consumers  about  all 
ingredients  used  to  make  a  food, 
including  those  that  might  be  of  conceri 
because  of  personal  health  reasons  (e.g  , 
lactose). 

The  agency  advises  that  its  current 
policy,  as  stated  in  the  Federal  Register 
of  August  2, 1973  (38  FR  20730)  and 
March  16, 1979  (44  FR  16005).  and  in 
subsequent  correspondence  with 
industry  (Refs.  6  and  7),  is  that  the  label 
for  dietary  supplements  of  vitamins  and 
minerals  must  contain  a  list  of  nutrients 
and  a  separate  full  statement  of 
ingredients,  except  those  exempted  by 
section  403(i)(2)  of  the  act,  declared  by 
their  common  or  usual  name.  This 
policy  is  consistent  with  the  ingredient 
declaration  requirements  for  other  types 
of  products. 

Therefore,  for  all  the  reasons  cited 
above,  FDA  has  decided  not  to  take  the 
action  requested  by  these  comments, 
pending  receipt  and  review  of  petitions 
on  this  issue. 

2.  Listing  of  Percent  Daily  Value 

25.  The  agency  received  a  number  of 
comments  tliat  opposed  the  use  of  the 
term  "Percent  Daily  Value"  and  that 
stated  that  they  preferred  to  continue  to 
use  the  term  "percent  U.S.  RDA." 

The  agency  disagrees  with  these 
comments.  As  explained  in  the  final 
rule  on  RDI's  that  published  in  the 
Federal  Register  of  January  6. 1993  (58 
FR  2206  at  2207  and  2208).  the  agency 
has  established  two  sets  of  label 
references  values  (i.e.,  RDI's,  which 
were  previously  the  U.S.  RDA's,  and 
DRV's).  Because  the  agency  believed  the 
use  of  the  two  terms  on  food  labels 
could  be  confusing  to  consumers,  it 
established  a  single  term,  "Daily  Value" 
to  refer  to  both  the  RDI's  and  DRV's  (58 
FR  2079  at  2124).  The  comments  did  not 
provide  any  new  arguments  or  data  that 
were  not  considered  in  that  rulemaking 
Furthermore,  the  agency  advises  that  it 
knows  of  no  reason  why  dietary 
supplements  of  vitamins  and  minerals 
should  not  use  the  terminology 
prescribed  for  foods  in  general. 
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Consistency  in  terminology  will  assist 
consumers  in  maintaining  healthy 
dietary  practices  by  facilitating  their  use 
of  the  nutrition  label  to  construct  a 
healthy  diet  that  includes  both  dietary 
supplements  and  foods  in  conventional 
food  form.  Therefore,  the  agency  is  not 
making  any  change  in  the  regulations  in 
response  to  these  comments. 

26.  One  comment  requested  that  the 
agency  eliminate  the  use  of  the  term 
"RDI"  and  use  the  term  "DRV"  for  both 
macronutrients  and  micronutrients.  The 
comment  stated  that  it  is  confusing  to 
have  more  the  one  term. 

The  comment  appears  to  be 
requesting  new  terms  not  only  for  the 
nutrition  label  of  dietary  supplements  of 
vitamins  and  minerals  but  also  for  the 
nutrition  label  of  foods  in  conventional 
food  form.  The  terms  "RDI"  and  "DRV" 
were  established  in  the  final  rule  on 
RDI's  (58  FR  2206).As  discussed  in  the 
proposed  rule  of  July  19,  1990  (55  FR 
29476  at  29479),  the  distinction  between 
the  RDI's  and  DRV's  is  necessary  for 
several  reasons.  First,  the  RDI's  are 
based  on  the  RDA's,  which  are 
considered  intake  levels  to  be  achieved. 
However,  while  some  DRV's  are  based 
on  recommendations  to  increase  or 
maintain  intake  of  the  particular  food 
component,  other  DRV's  reflect  levels 
that  are  limitations  on  intake. 
Furthermore,  many  of  the  DRV's  must 
be  based  on  a  specific  caloric  intake, 
and,  unlike  the  RDI's,  the  DRV's  are  not 
relevant  for  infants  and  young  children. 
Finally,  the  RDI's  serve  as  criteria  for 
use  in  several  regulatory  functions,  such 
as  the  application  of  the  agency's  food 
fortification  policy  and  the  assessment 
of  the  nutritional  equivalency  of 
imitation  foods.  The  DRV's  do  not  have 
such  uses.  Therefore.  FDA  believes  that 
it  is  appropriate  to  treat  RDI's  and  DRV's 
as  two  different  sets  of  reference  values. 
However,  the  agency  notes  that  both 
terms  are  referred  to  as  "Daily  Values" 
on  the  nutrition  label.  The  agency 
believes  that  the  use  of  a  single  term  on 
the  label  will  limit  consumer  confusion. 
Thus,  the  concern  articulated  by  the 
comment  is  fully  addressed  by  FDA's 
current  regulatory  scheme.  Accordingly, 
the  agency  is  not  making  the  requested 
change. 

27.  One  comment  requested  that 
products  containing  5  to  17  mg  of 
potassium  should  be  allowed  to  state. 
"Contains  less  than  1  percent  of  the 
Daily  Value  of  this  nutrient."  The 
comment  explained  that  17  mg  of 
potassium  expressed  to  the  nearest 
whole  percent  comes  to  "0  percent 
Daily  Value"  (3,500  mg  divided  by  17. 
which  rounds  to  zero),  yet  §  101.9(c)(5) 
only  allows  amounts  less  than  5  mg  to 
be  considered  as  zero.  As  a  result,  the 


nutrition  label  of  such  a  product  would 
state  15  mg  potassium  and  0  percent 
Daily  Value.  The  comment  expressed 
concern  that  such  apparently 
contradictory  statements  would  be 
confusing  to  consumers. 

The  comment  identifies  a  concern 
applicable  to  dietary  supplements  and 
foods  in  conventional  food  form, 
namely  that  consumers  may  find  it 
confusing  when  there  is  a  quantitative 
amount  by  weight  for  a  nutrient,  and  yet 
the  percent  Daily  Value  states  0  percent. 
This  seeming  conflict  can  occur  with 
sodium,  potassium,  and  total 
carbohydrate  on  labels  of  both 
supplements  and  foods  in  conventional 
food  form,  and  with  some  vitamins  and 
minerals  in  dietary  supplements,  when 
both  quantitative  amounts  by  weight 
and  percent  Daily  Values  are  given.  To 
avoid  any  possible  confusion  that  these 
apparently  inconsistent  declarations 
may  cause,  the  agency  is  modifying 
§  101.36(b)(4)(ii)  to  provide  for  the 
declaration  of  "less  than  1%"  in  the 
percent  of  Daily  Value  column  when  the 
declaration  of  the  quantitative  amount 
by  weight  is  greater  than  zero,  and  the 
calculation  of  percent  Daily  Value 
yields  a  value  that  is  less  than  1  percent. 
The  agency  believes  that  a  parallel 
change  in  §  101.9(d)(7)(ii)  for  foods  in 
conventional  food  form  is  appropriate. 
The  agency  intends  to  propose  this 
change  in  the  near  future. 

Additionally,  the  agency  notes  that, 
consistent  with  §  101.9(d)(7)(ii).  as 
modified  in  the  technical  amendments 
(58  FR  44063  at  44077.  August  18, 
1993),  it  is  modifying  §  101.36(b)(4)(i)  to 
specify  that  the  percent  of  Daily  Value 
shall  be  calculated  by  dividing  either 
the  amount  declared  on  the  label  for 
each  nutrient  or  the  actual  amount  of 
each  nutrient  (i.e.,  before  rounding)  by 
the  RDI  or  DRV  for  the  specified 
nutrient  and  multiplying  by  100.  The 
agency  is  making  this  change  to  provide 
for  consistency  on  the  food  label 
between  the  percent  Daily  Value  and  the 
quantitative  amount  by  weight.  The 
agency  had  previously  provided  only 
that  the  amount  declared  be  used  in  the 
calculation. 

28.  One  comment  requested 
clarification  of  §  101.36(b)(4)(iii),  which 
provides  that  when  a  product  is 
represented  or  purports  to  be  for  use  by 
a  group  other  than  adults  and  children 
older  than  4  years  of  age,  the  percent 
Daily  Value  for  each  group  must  be 
presented  in  separate  columns.  The 
comment  asked  if  the  label  of  a  product 
represented  for  use  "for  the  family" 
would  have  to  include  information  for 
all  of  the  groups  for  which  FDA  has 
established  RDI's. 


The  agency  believes  that  it  is 
appropriate  for  the  label  of  a  product 
represented  for  use  "for  the  family"  to 
include  information  for  adults  and 
children  older  than  4  years  of  age  and 
for  children  younger  than  4  years  of  age 
because  families  often  include  children 
in  this  age  group.  Inasmuch  as  there 
generally  would  be  safety  concerns  in 
feeding  infants  supplements  intended 
for  use  by  adults,  FDA  also  advises  that 
the  statement  "for  the  family"  should  be 
modified  to  specifically  exclude  infants 
if  a  firm  wants  to  include  only  a  single 
list  of  RDI  values.  The  agency  does  not 
believe  that  this  comment  requires  any 
change  in  the  language  of  the  proposed 
rule.  However,  the  agency  advises  that 
for  clarity,  it  has  changed  the  word 
"additional"  in  §  101.36(b)(4)(iii)  to 
"separate." 

D.  Format 

"29.  One  comment  requested  that  the 
first  sentence  in  §  101.36(c)(1),  "The 
title  of  TMutrition  Facts'  shall  be  set  in 
type  size  larger  than  all  other  print  size 
in  the  nutrition  label  and,  unless 
impractical,  shall  be  set  full  width  of  the 
nutrition  label."  be  revised  to  use  the 
term  "nutrition  panel"  instead  of 
"nutrition  label."  The  comment  stated 
that  the  "nutrition  label"  could  be 
interpreted  to  mean  the  whole  label,  in 
which  case  the  phrase  "Nutrition  Facts" 
would  have  to  be  the  biggest  print  on 
the  label. 

The  agency  is  not  persuaded  that  this 
revision  is  needed.  In  proposed  §  101.36 
and  in  S  101.9,  the  agency  has 
consistently  used  the  term  "nutrition 
label"  to  refer  to  the  nutrition 
information  set  off  in  a  box  presented 
under  the  heading  of  "Nutrition  Facts." 
Extensive  changes  would  bo  required  in 
both  regulations  to  make  consistent 
changes  wherever  the  term  "nutrition 
label"  is  used.  Because  no  other 
comments  indicated  a  similar  concern, 
the  agency  is  not  making  the  requested 
change. 

30.  One  comment  requested  that 
§  101.36  be  revised  to  clarify  that 
selective  reverse  printing  may  not  be 
used  as  a  form  of  highlighting, 
consistent  with  §  101.9(d)(l)(iv). 

The  agency  agrees  with  this  comment. 
It  unintentionally  failed  to  address 
reverse  printing  in  §  101.36.  In  the 
nutrition  labeling  final  rule,  FDA 
decided  not  to  permit  reverse  printing 
as  a  form  of  hignlighting  because  it 
would  interfere  with  the  "consistent" 
look  of  the  label  (56  FR  2079  at  2138). 
For  the  same  reason,  the  agency  is  not 
permitting  reverse  printing  on  the 
nutrition  labels  of  dietary  supplements 
of  vitamins  or  minerals.  Accordingly, 
the  agency  has  revised  the  second 
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sentence  of  $  101.36(cXl)  to  read  "The 
title  and  all  headings  shall  be 
highlighted  (reverse  prioting  is  not 
permitted  as  a  fionn  of  highlighting)  to 
distinguish  them  from  other 
information." 

31.  One  comment  stated  that  labels  of 
multivitamin  supplements  and 
multivitamin/multimineral  supplements 
that  have  a  total  surface  area  available 
to  bear  labeling  of  10  or  less  square 
inches  should  be  exempt  from  the 
requirement  in  §  101.36(cK4)  that  all 
information  within  the  nutrition  label 
shall  have  at  least  one  point  leading 
(i.e.,  space  between  two  lines  of  text). 
Other  comments  stated  that  this 
provision  of  the  proposed  rule  is 
appropriate. 

The  agency  is  not  persuaded  that  the 
nutrition  label  on  small  labels  should  be 
exempt  from  the  requirement  of  at  least 
one  point  leading.  This  requirement  is 
much  less  than  that  required  for  foods 
in  conventional  food  form  (e.g..  four 
point  is  reouired  between  nutrients  in 
§  101.9(d)ii)(ii)(C)  and  does  little  more 
than  insure  that  lines  of  text  do  not 
touch).  As  discussed  in  the  nutrition 
labeUng  proposal  for  dietary 
supplements  (58  FR  33715  at  33721), 
the  agency  proposed  at  least  one  point 
leading  because  of  concerns  about 
legibility.  To  maintain  a  consistent  and 
distinctive  format  that  is  legible,  some 
leading  is  necessary.  Accordingly,  FDA 
is  providing  for  the  minimal  leading  of 
one  point  in  the  nutrition  labeling  of 
dietary  supplemeiit  of  vitamins  and 
minerals  and  encourages  manufacturers 
to  use  more  leading  whenever  possible. 
FDA  is  not  making  a  similar  change  fin- 
dietary  supplements  of  herbs  and  of 
other  similar  nutritional  substances 
because  comments  did  not  demonstrate 
space  concerns  with  those  products  that 
would  justify  sudi  a  change. 

Many  of  the  changes  in  this  document 
will  help  rbduce  space  requirements 
(e.g.,  type  size  changes).  I?  a 
manufacturer  finds  that  it  is  still 
technologically  infeasible  or 
impracticable  to  fit  the  nutrition  label 
on  a  particular  package,  it  may  write  to 
the  Office  of  Food  Labeling  as  provided 
in  §  101.36(d)(2). 

32.  One  comment  requested  that  the 
kerning  requirements  hi  deleted,  and 
that  instead,  the  regulation  state  that 
"letters  should  never  touch,"  consistent 
with  the  technical  amendments  to 
§  101.9  pubUshed  on  August  18. 1993 
(58  FR  44063  at  44065).  Another 
comment  requested  that  labels  that  are 
less  than  10  square  inches  shoxild  be 
exempt  from  the  requirement  in 
proposed  §  101.36(c)(5)  that  all 
information  within  the  nutrition  label 
shall  have  type  that  is  kerned  (i.e..  has 


proximiiy  of  placement)  no  tighter  than 
-4  setting.  At  least  one  comment 
support^  this  provision  of  the 

proposefi  rule. 

The  agency  agitees  that  the  kerning 
requirements  should  be  made  consistent 
with  that  for  the  nutrition  labels  on 
packages  of  foods  in  conventional  food 
form.  As  pointed  out  in  a  similar 
comment  with  respect  to  the  labeling  of 
foods  in|conventional  food  form  (58  FR 
44063  a^  44065),  a  numeric  kerning 
value  (Which  in  effect  limits  the 
proximity  of  one  letter  to  another)  has 
meaning  only  for  a  particular  type 
setting  svstem.  Each  such  system  has  a 
unique  numeric  scale,  and,  as  a  result, 
a  setting]  of -4  is  meaningless  for  systems 
other  th^n  the  one  that  FDA  used  in 
designinjg  its  sample  labels.  The  agency 
acknowljedges  its  error  in  including  a 
single  kerning  limit  that  would  be 
requirecifor  ail  type  setting  systems. 
Accordingly,  FDA  is  revising 
§  101.36lc)(5),  consistent  with 
§  101.9(d)(l)(ii)(D).  to  delete  the 
requiretnent  for  a  -4  setting  and  to  state 
that  letters  should  never  touch. 

33.  A  couple  of  comments  supported 
the  provision  in  proposed  §  101.36(c)(6) 
regarding  type  size,  but  more  than  ten 
comments  strongly  opposed  the 
provision.  The  agency  proposed  to 
require  type  size  no  smaller  than  8  point 
for  nutri<  int  information  within  the 
nutritioE  label  and  to  allow  no  smaller 
than  6  p(  lint  type  for  column  headings 
and  foot]  lotes.  In  addition,  the  agency 
propose<  to  allow  no  smaller  than  6 
point  tyi  e  for  all  of  the  information 
within  ti  e  nutrition  label  of  pacJcages 
having  a  total  surface  area  available  to 
bear  labaing  of  40  or  less  square  inches. 
The  coniinents  said  that  the  total  surface 
area  avauable  for  labeling  for  most 
dietary  supplements  is  well  imder  40 
square  iiiches.  They  stated  that  the 
proposed  6  point  minimum  type  size  is 
far  too  large  for  many  labels  to  include 
all  of  thert  required  nutrition  information 
and  to  still  allow  space  for  the 
ingredient  statement,  necessary  product 
codes,  lot  number,  expiration  dates. 
Universal  Product  Code  (UPC)  symbols, 
front  panel  copy,  and  other  information 
commonly  provided  on  dietary 
supplement  labels.  To  alleviate  this 
space  prdblem,  a  number  of  comments 
requested  that  FDA  allow  smaller  type 
size.  Ona  comment  requested  a 
minimuii  type  size  of  3.0  point  and 
another  4-0  point.  However,  most  of  the 
comments  suggested  a  minimum  type 
size  of  4.5  point,  which  they  said  is 
consister  t  with  the  Nonprescription 
Drug  Maiufacturers  Association 
(NOMA)  Label  Readability  Guidelines 
used  for  4ver-the-counter  (OTC)  drugs. 


The  comments  were  divided  about 
when  FDA  should  allow  smaller  print 
size.  A  few  comments  believed  that 
smaller  type  is  needed  on  labels  having 
up  to  40  square  inches  of  total  surface 
area.  Other  comments  suggested  that 
such  type  is  necessary  on  various-sized 
labels,  such  as  those  with  surface  areas 
of  less  than  25. 15. 12.  and  10  square 
inches.  Finally,  a  few  comments 
suggested  that  the  regulation  should 
state  that  type  size  should  be  "as  large 
as  possible."  or  that  it  should  permit 
manufacturers  to  decide  for  themselves. 

After  reviewing  many  dietary 
supplement  labels,  the  agency  is 
persuaded  that  the  6  point  minimum 
type  size  proposed  for  nutrition  labeling 
information  is  too  large  for  many 
multivitamin  and  multimmeral 
supplement  labels.  The  agency 
acknowledges  that  these  products  oBen 
have  many  nutrients  to  declare  in  the 
nutrition  label,  are  often  sold  in 
relatively  small  packages/jars,  and 
include  on  the  label  other  information 
not  required  for  foods  in  conventional 
food  form.  Therefore,  FDA  is  accepting 
the  recommendation,  supported  by  the 
NDMA  Label  Readability  Guidelines, 
that  4.5  point  minimum  type  size  be 
allowed  on  smaller  labels.  Tlirou^out 
rulemaking  to  implement  the  1990 
amendments,  FDA  has  responded  to 
consumer  concerns  that  the  required 
nutrition  information  be  presented  in  a 
manner  that  will  improve  legibility, 
particularly  to  help  older  and  vision- 
impaired  consumers  who  otherwise 
would  be  effectively  denied  access  to 
the  nutrition  information.  Because  type 
size  IS  a  major  determmant  of  legibility, 
FDA  does  not  believe  type  sizes  less 
than  4.5  points  should  be  allowed  on 
package  labels  and  encourages 
manufacturers  to  use  larger  type  size 
when  label  space  allows. 

The  agency  finds  that  this  minimum 
type  size  of  4.5  points  is  appropriate  on 
packages  having  less  than  12  square 
inches  of  surface  area  available  to  bear 
labeling.  The  agency  selected  less  than 
of  12  square  inches  of  area  available  to 
bear  labeling  as  a  result  of  its  review  of 
the  comments  and  because  it  promotes 
consistency  within  food  labeling 
regulations  inasmuch  as  §  101.2(c)(3)(i) 
uses  this  package  size  as  the  standard 
for  exempting  small  packages  of  foods 
from  type  size  requirements,  and 
§  101.9(j)(l3)(i)  uses  it  to  differenUate 
which  food  packages  may  use  a 
telephone  number  or  address  for 
consumers  to  use  in  obtaining  nutrition 
information  as  the  functional  equivalent 
of  a  nutrition  label  if  no  nutrient  content 
or  health  claims  are  made  on  the  label. 
The  agency  also  finds  that  this  decision 
is  reasonable  considering  the  practical 
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need  for  smaller  packages  containing 
supplements  composed  of  many 
vitamins  and  minerals  to  have  smaller 
print,  and  the  need  for  all  labels  to  be 
as  legible  as  possible.  Therefore,  the 
agency  is  modifying  §  101.36(c)(6)  to 
allow  for  packages  that  have  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches  to  use  4.5 
point  type  size.  FDA  is  not  making  a 
similar  change  for  dietary  supplements 
of  herbs  and  of  other  similar  nutritional 
substances  because  comments  did  not 
demonstrate  the  same  space  concerns 
for  those  products.  Additionally,  the 
agency  is  correcting  §  101.36(c)(6)  to 
refer  to  paragraph  fb)(3)  instead  of  to 
(b)(4)  and  to  refer  to  paragraph  (b)(4) 
instead  of  to  (b)(4)(ii).  There  were 
inadvertent  errors  in  these  references  in 
the  proposal. 

FDA  advises  that  under  §  101.36(g), 
dietary  supplements  of  vitamins  and 
minerals  may  also  use  all  provisions 
allowed  in  §  101.9(j)(13)  to  help 
accommodate  the  nutrition  label  on 
small  and  intermediate-sized  packages. 
If.  despite  these  provisions,  there  are 
still  packages  for  which  there  is 
insufficient  area  available  to  print  all 
required  information,  the  agency 
advises  manufacturers  to  write  to  the 
Office  of  Food  Labeling,  FDA  (HFS- 
150),  on  a  case-by-case  basis  requesting 
alternative  means  of  compliance  (e.g.. 
reduced  type  size  or  leading)  in 
accordance  with  §  101.36(d)(2). 

34.  One  comment  requested  that  all 
upper  case  lettering  be  allowed  for 
multivitamin  and  multimineral  labels 
that  are  less  than  25  square  inches  in 
total  available  siuface  area  to  facilitate 
readability.  Other  comments  agreed 
with  proposed  §  101.36(c)(3).  which 
requires  that  all  information  within  the 
nutrition  label  utilize  upper  and  lower 
case  letters. 

In  the  technical  amendments 
published  in  the  Federal  Register  of 
August  18, 1993,  the  agency  modified 
§  101.9(j)(i3)(i)(B)  to  allow  all  upper 
case  lettering  to  be  used  on  packages  of 
food  in  conventional  food  form  that 
have  less  than  12  square  inches  of 
surface  area  available  to  bear  labeling 
(58  FR  44063  at  44072).  To  be 
consistent,  the  agency  has  modified 
§  101.36(c)(3)  to  allow  packages  of 
dietary  supplements  of  vitamins  and 
minerals  that  have  less  than  12  square 
inches  of  surface  area  available  to  bear 
labeling  to  use  all  upper  case  lettering. 
To  maximize  legibility  and  to  preserve 
the  readily  identifiable  image  of  the 
nutrition  label.  FDA  is  limiting  this 
special  provision  to  small  packages  (i.e.. 
those  with  less  than  12  square  inches  of 
surface  area)  rather  than  tbe  25  square 
inches  requested  in  the  comment. 


35.  A  few  comments  suggested  ways 
to  alleviate  space  problems  other  than 
by  using  a  smaller  type  size.  One 
comment  wanted  to  be  able  to  present 
the  nutrition  label  on  any  package 
panel,  to  use  the  tabular  or  linear 
method  of  listing  nutrients,  and  to  use 
the  abbreviations  specified  in 
§  101.9(j)(l3)(ii).  Another  comment 
requested  that  the  entire  labeling,  not 
just  the  label  on  the  primary  container, 
be  allowed  to  be  used  to  relate  nutrition 
information.  One  comment  requested 
that  all  supplements  with  less  than  40 
square  incnes  of  label  space  be  exempt 
from  having  a  large  heading  entitled 
"NutriUon  Facts."  a  box  that  surrounds 
the  nutrition  panel,  and  the  lines  that 
separate  each  individual  nutrient  and 
the  headings.  Other  comments 
requested  that  the  nonfunctional  slack- 
fill  regulations  be  revised  to  allow 
containers  to  be  bigger. 

The  agency  notes  that  §  101.36(g) 
provides,  in  part,  that  dietary 
supplements  of  vitamins  and  minerals 
are  subject  to,  among  other  provisions, 
the  special  labeling  conditions  set  out  in 
§  101.9(j)(13)  for  foods  in  small  and 
intermediate-sized  packages.  Section 
101.9(j)(13)(i)  defines  a  small  package  as 
one  that  has  a  total  surface  area 
available  to  bear  labeling  of  less  than  12 
square  inches  and  allows  for  the  use  of 
an  address  or  telephone  number  that  a 
consumer  can  use  to  obtain  the  required 
information  (e.g..  "For  nutrition 
information,  call  1-800-123-4567")  as 
the  functional  equivalent  of  a  nutrition 
label  if  no  nutrient  content  or  health 
claims  are  made  on  the  label.  When 
foods  in  small  packages  either 
voluntarily  or  because  of  nutrition 
claims  bear  nutrition  labeling, 
§  101.9(j)(13)(i)(B)  also  allows  the  use  of 
smaller  type  size  than  that  required  on 
laiver  packages. 

Section  101.9(j)(l3)(ii)  defines  an 
intermediate-sized  package  as  one  that 
has  a  total  surface  area  available  to  bear 
labeling  of  40  or  less  square  inches.  This 
section  of  the  regulations  provides 
several  additional  special  labeling 
provisions  to  assist  manufacturers  in 
fitting  the  required  information  on  both 
smalfand  intermediate-sized  packages. 
These  provisions,  which  can  apply  to 
dietary  supplements  of  vitamins  and 
minerals  in  small  or  intermediate-sized 
packages,  include  using  specified 
abbreviations  and  presenting  the 
required  nutrition  information  on  any 
label  panel.  Additionally,  this  section 
provides  for  presenting  the  required 
information  in  a  tabular  (i.e..  horizontal) 
display  or  linear  (i.e..  string)  fashion:  (1) 
If  the  product  has  a  total  surface 
available  to  bear  labeling  of  less  thaiv  12 
square  inches,  or  (2)  if  the  product  has 


a  total  surface  area  available  to  bear 
labeling  of  40  or  less  square  inches,  and 
the  package  shape  or  size  cannot 
accommodate  a  column  display  on  any 
panel.  Nutrition  information  may  be 
given  in  a  linear  fashion  only  if  the  label 
will  not  accommodate  a  vertical  or 
tabular  display. 

In  response  to  the  comment 
requesting  use  of  labeling,  not  just  the 
label  on  the  primary  container,  to 
convey  nutrition  information,  the 
agency  advises  that  it  has  traditionally 
required  that  all  required  information 
(e.g.,  the  statement  of  identity,  net 
weight  statement,  ingredient  list,  name 
and  place  of  manufacture,  and  nutrition 
information)  appear  on  the  label  of 
packaged  foods.  Labeling,  which 
includes  materials  not  affixed  to  the 
package  (such  as  posters,  notebooks, 
leaflets,  and  brochures  available  at  the 
point  of  purchase),  may  become 
separated  from  the  packaged  food  and 
are  inappropriate  for  the  delivery  of 
required  information.  Therefore.  FDA 
concludes  that  it  would  not  be 
appropriate  to  grant  the  request  in  this 
comment. 

However.  FDA  considers  outer 
packaging  that  securely  encloses  a 
primary  container  and  that  is  not 
intended  to  be  separated  from  the 
primary  container  under  conditions  of 
retail  sale  to  be  the  equivalent  of  the 
product  label.  Therefore,  when  a  bottle 
containing  a  dietary  supplement  in 
tablet,  granular,  or  Uquid  form  is  placed 
within  a  sealed  box.  tne  required 
information  must  be  present  on  the 
outer  container  where  it  is  available  to 
the  consumer  at  the  point  of  purchase. 
While  FDA  regulations  do  not  require 
that  the  information  be  repeated  on  the 
primary  container  inside  Uie  box.  the 
agency  encourages  manufacturers  to  do 
so,  so  that  consumers  will  have  easy 
access  to  the  information  once  the 
container  is  removed  from  the  outer 
box.  Likewise,  if  supplements  are  sold 
in  sealed  packaging  that  provides  a 
cardboard  display  around  the  primary 
container,  the  full  display  seen  by  the 
consumer  becomes  the  product  label.  In 
these  situations,  the  required 
information  shall  be  placed  on 
appropriate  panels  as  directed  in 
§§  101.1  and  101.2.  pertaining  to  the 
principal  display  panel  and  the 
information  panel,  respectively. 

It  would  not  be  consistent  with 
section  2(b)(1)(A)  of  the  1990 
amendments  to  allow  packaging  with 
less  than  40  square  inches  of  label  space 
to  be  exempt  from  graphic  requirements 
such  as  having  the  title  "Nutrition 
Facts"  in  the  largest  print  within  the 
nutrition  label,  having  the  required 
information  enclosed  within  a  box.  and 
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using  hairlines  to  separate  nutrients  and 
headings.  As  stated  above,  the  agenqr 
concluded  in  the  mandatory  nutrition 
labeling  Snai  rule  (58  FR  2079  at  2136) 
that  if  the  nutrition  label  %ras  to  be 
reedily  observable  and  compr^ensibie. 
it  must  be  presented  in  as  consistent  a 
manner  as  possible  from  label  to  label. 
Thus,  in  establishing  the  requirements 
for  the  nutrition  label,  the  agency  vrent 
to  great  lengths  to  give  the  format  a 
distinctive  Took  (e.g.,  throu^  the  use  of 
a  prominent  heeding,  highlighting  of 
key  nutrient  information,  and  enclosure 
of  the  informaticHi  in  a  box)  to  facilitate 
consumer  recognition  of  the  label  and  to 
encourage  use  of  the  information. 
Consistency  of  appearance  begins  to  be 
lost  if  these  graphic  elements  are 
omitted  on  certain  packages.  Such 
rction  would  make  it  likely  that  some 
( onsumers  would  fail  to  recognize  the 
t:utrition  information  and  to  understand 
ihe  significance  of  the  information  that 
;t  presented.  For  this  reason,  FDA  is  not 
providing  the  flexibility  requested. 

However,  the  agency  has  reviewed  the 
format  requirements  in  response  to 
these  comments  concerned  about  space 
problems.  To  help  alleviate  space 
problems,  the  agency  has  concluded 
that  it  can  provide  for  flexibiUty  in  the 
placement  of  the  heeding,"%  Daily 
Value."  When  a  dietary  supplement 
contains  less  than  5  calories  per  serving, 
"Calories"  need  not  be  declared.  In  this 
situation,  shown  in  the  sample  labels  in 
§  101.36(cK8)  of  the  proposal  (58  FR 
33715  at  33728  through  33730),  the 
heading  "%  Daily  Value"  is  placed  to 
the  right  and  under  the  bar  beneath  the 
heading  "A.-nount  Per  Serving."  Because 
there  is  sufBcient  space  on  one  line  for 
both  headings,  the  agency  is  modifying 
§  101.36(bK4)  to  provide  that  the 
heading  "%  Daily  Value"  may  be  placed 
on  the  same  line  as  the  heading 
"Amount  Per  Serving,"  when  calorie 
information  is  not  required  to  be 
declared. 

Also,  consistent  with  provisions  in 
§  101.9(dMll)(i)  and  (ii)  that  allow  lower 
portions  of  the  vertical  format  to  be  split 
and  moved  to  the  contiguous  right,  FDA 
is  providing  in  §  101.36(c)(10)  that,  if 
space  is  not  adequate  to  list  the  required 
information  in  one  vertical  list  (as 
shown  in  the  sample  labels  in 
§  101.36(c)(9)),  the  list  may  be  split  and 
the  lower  information  moved  to  the 
right  as  long  as  the  headings  are 
repeated.  The  Ust  to  the  ri^t  should  be 
set  off  by  a  line  that  distinguishes  it  and 
sets  it  apart  from  the  nutrients  and  the 
percent  Daily  Value  information  given 
to  the  left.  A  sample  of  this  split  format 
is  included  in  §  101.36(c)(10). 

The  agency  is  not  convinced  by  the 
comment  that  the  nonfunctional  slack- 


fill  regulations  should  be  revised  to 
allow  containers  of  dietary  supplements 
to  be  lartOT  than  otherwise  necessary  to 
accommpdete  the  labeling  requirements. 
As  disctBsed  in  the  final  rule  on 
nonfunctional  slack-fill  (58  FR  64123  at 
64134.  Oecember  6. 1993).  the  agency 
knows  of  no  reason  for  treating  dietary 
suppleniants  differently  from  foods  in 
conventnnal  food  form.  In  response  to 
this  and  |lhe  other  comments  suggesting 
ways  to  tlleviate  space  constraints,  the 
agency  ajdvises  that  many  of  the  changes 
that  FDA  has  made  from  the  proposal 
will  help  to  reduce  space  requirements 
(e.g.,  recced  type  size  requirements  on 
packages  of  dietary  supplements  of 
vitamins  and  minerals).  If 
manufac  :urers  find  that  it  is  still 
technolo  pcally  Infeasible  or 
impracti  able  to  fit  the  nutrition  label 
on  a  pari  icular  package,  they  may  vrrite 
to  the  Office  of  Food  Labeling  as 
directed  in  §§  101.9(g)(9)  and 
101.36(d  1(2).  The  agency  points  out  that 
any  info  mation,  odier  than  the  net 
quantity  of  contents  and  statement  of 
identity,  may  be  printed  parallel  to  the 
base  of  a  package.  Thus,  the  nutrition 
label  ma  r  be  printed  parallel  to  the  base 
of  a  pad  age,  which  may  provide  more 
space  foi  this  information.  However, 
FI)A  urg  js  manufacturers  to  strive  for 
consiste  icy  of  presentation  of  nutrition 
information  in  the  market. 

36.  One  comment  requested  that 
hairlines  be  required  to  separate  lines  of 
nutrient  declarations,  and  that  these 
hairlinei  be  centered  between  the  lines 
of  text,  "fhis  comment  also  requested 
clarificajion  that  Appendix  B  to  part 
101,  which  is  referenced  in 
§  101.36lc)(8),  contains  several 
nonrequlred  elements,  such  as  Helvetica 
typefece;  at  least  13  point  type  for 
"Nutrition  Facts,"  and  a  specific 
thickness  for  the  separating  bars  on  the 
nutrition  label. 

As  dispussed  in  the  nutrition  labeling 
proposal  for  dietary  supplements  (58  FR 
33715  ad33716),  the  agency  intends  that 
the  nutrition  labeling  on  vitamin  or 
mineral  supplements  be  presented  in  a 
manner  jhat  is  as  similar  as  possible  to 
the  nutrition  labeling  of  foods  in 
conventional  food  form.  Hairiines  are 
required  in  the  nutrition  labeling  of 
foods  in  conventional  food  form  as 
specified  in  8l01.9(dMl)(v).  The  agency 
intende<|  that  §  101.36  contain  a  similar 

!)rovisio  i.  However,  it  inadvertently 
ailed  to  specifically  provide  for 
hairlinei  in  the  proposed  rule,  although 
it  included  hairlines  in  the  samples 
Idwls  poesented  in  proposed 
§  101.36(c)(9)  and  urged  that  the  graphic 
specifications  set  forth  in  Appendix  B  to 
part  101  be  followed.  These  graphic 
specifia  tions  describe  the  use  of 


hairlines  under  C-2.  Accordingly,  the 
agency  conchides  that  it  is  appropriate 
to  modify  §  101.36(c)  to  require 
hairlines  in  §  101.36(c)(7)  and  to 
redesignate  paragraphs  (c)(7)  and  (c)(8) 
as  paragraphs  (c)(8)  and  (c)(9), 
respectively,  to  reflect  this  modification. 
New  §  101.36(c)(7)  states:  "A  hairiine 
rule  that  is  centered  between  the  lines 
of  text  shall  separate  each  nutrient  and 
its  corresponding  percent  Daily  Value 
required  in  paragraph  (b)(4)  of  this 
section  from  the  nutrient  and  percent 
Daily  Value  above  and  below  it.  as 
shown  in  paragraph  (c)(9)  of  this 
section,  and  shall  separate  'Amount  Per 
Serving'  from  the  calorie  statement, 
when  the  listing  of  calories  is  required." 

With  respect  to  Appendix  B.  the 
comment  is  correct  in  stating  that 
Appendix  B  contains  several 
nonrequired  elements,  such  as  Helvetica 
typeface,  a  specified  type  size  for  the 
title  "Nutrition  Facts,"  and  a  specific 
thickness  for  the  separating  bars  on  the 
nutrition  label.  The  required  graphic 
elements  are  specified  in  §  101.36(b) 
and  (c). 

37.  A  couple  of  comments  objected  to 
the  bar  at  the  bottom  of  the  nutrition 
label  and  requested  that  this 
requirement  be  deleted.  They  slated  that 
it  is  unnecessary  and  may  interfere  with 
the  scanning  of  the  UPC  symbol. 
Another  comment  requested  that 
§  101.36(c)  be  revised  to  require  a  bar 
following  the  final  vitamin  or  mineral 
listed.  Other  comments  supported  the 
proposal. 

In  §  101.36(b)(3)(ii).  FDA  proposed  to 
require  a  bar  at  die  bottom  of  the 
nutrition  label  of  dietary  supplements  of 
vitamins  and  minerals  to  help  ensure 
that  the  nutrition  label  on  these  types  of 
foods  has  the  same  readily  identifiable 
image,  or  "look,"  as  the  nutrition  label 
on  foods  in  conventional  food  form  (58 
FR  33715  at  33719).  Comments  to  the 
agency's  proposed  rule  on  the  format  for 
nutrition  labeling  (57  FR  32058.  July  20. 
1992)  had  argued  that  a  consistent  look 
to  the  required  nutrition  information  on 
food  packages  will  help  consumers  find 
the  information  on  the  package  and  to 
recognize  it  for  what  it  is-a  profile  of 
the  nutrient  content  of  the  food.  These 
comments  convinced  FDA  thai  the 
specific  format  elements  mandated 
provide  a  visually  integrated  image  that 
will  giv«  the  nutrition  label  a  uniform 
appearance  across  the  various  types  of 
packages  in  the  market  and  will 
enhance  consumer  use  of  the 
information.  Nothing  in  the  comments 
on  proposed  §  101.36  provide  the  basis 
for  a  different  conclusion.  FDA  finds 
that  contrary  to  the  comments' 
assertion,  this  bar  contributes  directly  to 
the  consistent  look  of  the  nutrition 
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label.  To  avoid  any  possible  interference 
(A  the  bar  at  the  bottom  of  the  nutrition 
label  with  the  scanning  of  the  UPC 
symbol,  manufacturers  may  design  the 
package  layout  so  that  the  UPC  symbol 
is  not  adjacent  to  the  nutrition  label. 
Accordingly,  the  agency  is  not 
modifying  §  101.36(b)(3)(ii)  in  response 
to  these  comments. 

38.  One  comment  requested  that  bars 
be  required  after  "Serving  Size"  and 
"Amount  Per  Serving." 

The  agency  points  out  that 
§  101.36(b)(3)  requires  that  the  heading 
"Amount  Per  Serving"  be  separated 
from  other  information  on  the  label  by 
a  bar  above  and  beneath  it.  Thus,  the 
upper  bar  will  be  beneath  the 
declaration  of  "Servings  Per  Container" 
or,  when  "Servings  Per  Container"  is 
not  required,  of  "Serving  Size."  The 
lower  bar  would  separate  the 
declaration  "Amount  Per  Serving"  from 
the  heading  "Percent  Daily  Value."  The 
agency  notes  that  this  bar  should  follow 
information  on  calories,  when  that 
information  is  declared  (i.e.,  when  the 
dietary  supplement  of  vitamins  and 
minerals  contains  5  or  more  calories),  to 
be  consistent  with  the  labeling  of  foods 
in  conventional  food  form 
(§  101.9(d)(6)).  However,  the  agency 
inadvertently  failed  to  specify  in  the 
proposed  rule  where  this  bar  should  be 
placed.  As  discussed  in  the  nutrition 
labeling  proposal  for  dietary 
supplements  (58  FR  33715  at  33716). 
the  agency  intended  that  the  nutrition 
labeling  on  vitamin  and  mineral 
supplements  be  presented  in  a  manner 
as  similar  as  possible  to  the  nutrition 
labeling  of  foods  in  conventional  food 
form.  Therefore,  FDA  finds  that  it  is  the 
logical  outgrowth  of  the  proposal  to 
specify  in  this  final  rule  where  the  bar 
following  "Amount  Per  Serving"  should 
be  placed  when  information  on  calories 
IS  declared  in  a  nutrition  label  for  a 
dietary  supplement  of  vitamins  or 
minerals.  Accordingly,  the  agency  is 
modifying  §  101.35(bK3)  to  state:  "The 
heading  'Amount  Per  Serving'  shall  be 
separated  hem  other  information  on  the 
label  by  a  bar  above  and  beneath  it. 
except  when  calories  are  listed,  the  bar 
shall  be  placed  beneath  the  calorie 
declaration." 

E.  Compliance  and  Exemption  Issues 

39.  At  least  three  comments  requested 
that  dietar>'  supplements  be  able  to 
indicate  compliance  with  United  States 
Pharmacopeia  (USP)  requirements.  One 
of  these  comments  requested  that  a  new 
paragraph.  §  101.36(d)(3).  be  added  that 
would  provide  that  the  label  could  bear 
a  box  entitled  "Nutrition  Facts"  that 
would  contain  nutrition  information  for 
USP  recognized  substances  that  are  the 


source  of  vitamins  and  minerals. 
Immediately  below  that  box,  the  label 
would  bear  another  section  entitled, 
"Other  Ingredients"  that  would  list  all 
additional  ingredients  present  in  more 
than  insignificant  amounts,  followed  by 
a  listing  of  all  other  added  substances 
incorporated  in  the  product  as 
excipients.  The  comment  stated  that  by 
listing  all  other  ingredients  present 
consistency  with  section  411(b)(2)(A)(i) 
of  the  act  would  be  achieved. 
Alternatively,  this  comment  requested 
that  the  following  sentence  be  added 
after  the  first  sentence  of  §  101.36(d)(2): 
"Such  allowances  will  also  be 
considered  where  a  firm  produces  an 
article  that  purports  to  comply  with  the 
requirements  of  the  official  USP  and 
seeks  to  label  it  in  accordance  with  the 
requirements  of  the  Pharmacopeia."  The 
comment  stated  that  this  new  sentence 
would  allow  firms  to  comply  with  USP 
labeling  requirements  with  FDA's 
permission.  Additionally,  this  comment 
requested  that  the  name  of  products  that 
meet  USP  quality  standards  be  followed 
by  the  letters  "USP." 

Both  of  the  comment's  suggested 
changes  in  §  101.36(d)  would  allow  for 
two  very  different  forms  of  nutrition 
labeling  on  dietary  supplements  of 
vitamins  and  minerals,  depending  upon 
whether  a  manufacturer  chose  to  follow 
FDA's  requirements,  which  are 
generally  consistent  with  §  101.9.  or 
USPS,  which  would  list  only  USP 
recognized  nutrients  in  the  top  box.  A 
manufacturer's  decision  to  follow  the 
USP  approach  would  result  in  a 
nutrition  label  that  was  inconsistent 
with  labels  of  other  dietary  supplements 
of  vitamins  and  minerals,  with  dietary 
supplements  of  herbs  and  other  similar 
nutritional  substances,  and  with  foods 
in  conventional  food  form.  The 
comment  also  appears  to  request  that 
the  determination  of  whether  or  not  a 
nutrient  should  be  listed  in  the  nutrition 
label  should  be  based  upon  its  USP 
status. 

FDA  finds  that  it  would  not  be 
consistent  writh  section  2(b)(1)(A)  of  the 
1990  amendments  to  provide  the 
flexibility  sought  by  these  comments.  As 
discussed  in  response  to  earlier 
comments,  the  agency  decided  in  the 
mandatory  nutrition  labeling  final  rule 
that  if  the  nutrition  label  was  to  be 
readily  observable  and  comprehensible, 
it  must  be  presented  in  as  consistent  a 
manner  as  possible  from  label  to  label. 
Thus,  it  was  the  agency's  determination 
that,  whenever  possible,  nutrition 
labeling  reauirements  should  ensure  a 
distinctive  look  and  order  of  nutrients  to 
facilitate  consumer  recognition  and 
understanding  of  the  label  and  to 
encourage  use  of  the  information. 


Allowing  two  different  nutrition 
labeling  schemes  would  make  it  likely 
that  some  consumers  would  fail  to 
recognize  the  nutrition  information  or 
would  be  too  confused  to  be  able  to  use 
it  fully.  FDA  has  made  the  same 
decision  with  respect  to  dietary 
supplements  and  thus  is  not  providing 
the  flexibility  requested. 

However,  m  regard  to  the  request  that 
the  name  of  ingredients  of  USP  quality 
be  allowed  to  indicate  USP  status,  the 
agency  advises  that  although  statements 
appearing  outside  of  the  nutrition  label 
are  beyond  the  scope  of  this  final  rule, 
it  would  not  object  to  the  use  of  truthful 
and  nonmisleading  statements  regarding 
USP  status  elsewhere  on  product  labels. 
Further,  FDA  would  not  object  to  the 
use  of  the  USP  symbol  in  the  ingredient 
list  to  identify  those  ingredients  that  are 
USP  grade.  "The  agency  advises  that  it 
will  not  consider  the  USP  symbol,  when 
used  in  this  way,  to  constitute 
intervening  material  in  the  ingredient 
hst. 

40.  One  comment  requested  that  FDA 
recognize  USP  methodology.  This 
comment  stated  that  §  101.36(d)(1) 
requires  that  dietary  supplements 
comply  with  §  101.9(g)(2),  which 
specifies  Association  of  Official 
Analytical  Chemists  (AOAC)  test 
methodology  for  nutrient  analysis. 

The  agency  wishes  to  clarify  that 
§  10 1.9(g)(2)  states  thai  when  FDA 
determines  compliance,  it  will  analyze 
composite  samples  by  appropriate 
methods  as  given  in  the  "Official 
Methods  of  Analysis  of  the  AOAC 
International,"  15th  edition,  or,  if  no 
AOAC  method  is  available  or 
appropriate,  by  other  reliable  and 
appropriate  analytical  procedures. 
Manufacturers,  however,  are  free  to  use 
whatever  methodology  they  believe  will 
give  results  consistent  with  metnods 
used  by  FDA^Therefore.  the  requested 
change  is  unnecessary. 

41.  One  comment  requested  that  the 
compliance  criteria  be  revised  to  allow 
the  actual  content  of  any  vitamin  or 
mineral  in  a  dietary  supplement  to  be  90 
percent,  instead  of  at  least  100  percent, 
of  the  declared  value.  This  comment 
stated  that  the  proposed  rule  (i.e., 

§  101.36(d)(1).  which  refers  to 
§  101.9(g)(1)  through  (g)(2))  requires  that 
products  that  contain  added  vitamins 
and  minerals  provide  at  least  the 
amount  declared  for  each  nutrient.  The 
comment  stated  that  consideration 
should  be  given  to  the  fact  that  many 
dietary  supplements,  while  formulated 
to  contain  at  least  100  percent  of  the 
declared  amount,  are  designed  to  retain 
only  at  least  90  percent  of  their  declared 
amount  over  the  shelf  life  declared  on 
these  products.  The  comment  attributed 
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this  practice  to  the  fact  that  USP 
monographs  for  several  nutritional 
products  require  a  minimum  nutrient 
content  of  90  percent  of  the  label 
declaration. 

The  agency  is  not  persuaded  by  this 
comment.  As  previously  discussed  in 
response  to  a  similar  comment  in  the 
mandatory  nutrition  labeling  final  rule 
(58  FR  2079  at  2171),  dietary 
supplements  of  vitamins  and  minerals 
are  fabricated  products.  The  comments 
provided  no  convincing  reason  for  why 
they  should  not  be  held  to  the  same 
standards  as  foods  in  conventional  food 
form  that  are  fortified  or  enriched.  The 
agency  has  informed  USP  that  anything 
less  than  100  percent  of  the  value 
declared  on  the  label  for  vitamin  and 
mineral  products  is  not  acceptable  to 
FDA,  and  that  the  only  permissible 
deviation  from  this  requirement  would 
be  a  deviation  that  is  attributable  to  the 
variabihty  of  the  analytical  method  (Ref. 
8). 

The  agency  notes  that,  contrary  to  the 
statement  in  the  comments,  the  General 
Notices  of  the  USP  state  that  a  dosage 
should  be  formulated  to  provide  100 
percent  of  the  labeled  amount  (Ref.  9). 
The  limits  in  the  USP  monographs 
allow  for  overages  of  ingredients  known 
to  decrease  with  time,  for  analytical 
error,  for  manufacturing  and 
compounding  variations,  and  for 
deterioration  to  an  extent  considered 
insignificant  under  practical  conditions 
(Ref.  9). 

42.  One  comment  pertained  to  small 
businesses.  The  comment  stated  that 
"burdening  the  manufacturer  with  the 
cost  of  the  nutrition  labeling 
requirements  (listing  that  a  vitamin 
supplement  contains  no  fat,  no  protein, 
no  carbohydrate,  etc.)  would  be  a 
useless  exercise,  especially  in  the  case 
of  the  marketing  of  a  single  ingredient 
substance."  The  comment  requested 
that  §  101.36(f)(1)  of  the  proposed  rule 
be  revised  to  either  delete  the  nutrition 
labeling  requirement  for  small 
businesses  or  to  allow  the  nutrition 
label  to  declare  only  those  nutrients 
actually  present  in  the  supplement. 

The  agency  believes  that  this 
comment  misunderstood  the  proposed 
rule.  As  the  comment  requested,  the 
agency  requires  nutrition  labeling  "only 
with  respect  to  those  substances 
actually  contained  in  the  supplement." 
Manufacturers  are  not  burdened  with 
the  cost  of  declaring  that  a  vitamin 
supplement  contains  no  fat,  no  protein, 
or  no  carbohydrate  if  they  do  not.  Only 
nutrients  present  in  significant  amounts 
are  required  to  be  declared  under 
§  101.36(b)(3).  Therefore,  the  agency  is 
not  changing  the  regulation  in  response 
to  this  comment. 


FDA  n  otes  that  Congress  recently 
passed,  i  nd  the  President  signed  on 
August  1  3, 1993,  the  Nutrition  Labeling 
and  Edu  :ation  Act  Amendments  of  1993 
(Pub.  L.  L03-80)  that  modified  the 
treatmer  t  of  small  businesses.  As  a 
result  of  this  change,  the  exemption 
from  nutrition  labeling  requirements  for 
small  businesses  that  are  food 
manufac  turers  will  be  based  on  the 
number  )f  employees  in  a  firm  and  the 
number  if  units  of  each  product  sold. 
FDA  expects  to  publish  a  proposal  to 
amend  §§  101.9  and  101.36  to  reflect  the 
new  law 

F.  Misbr  mding 

43.  Oi  e  comment  stated  that 
§  101.9(1)(1)  through  (k)(6)  should  not 
apply  to  dietary  supplements.  The 
commer  I  stated  that  §  101.9(k)(l)  is 
overbroi  d  such  that  it  suppresses 
truthful,  nonmisleading  speech  about 
the  bene  Rcial  properties  of  a  nutrient 
supplement  product  that  may,  by  virtue 
of  the  supplement's  inherent  properties, 
not  onH  be  a  food  but  also  aid  in  the 
prevention,  cure,  mitigation,  or 
treatment  of  any  disease.  This  comment 
did  not  focus  on  why  §  101.9(k)(2) 
through  (k)(6)  should  not  apply  to 
dietary  supplements.  Other  comments 
specifically  mentioned  that  the  first 
sentenc^  of  §  101.9(k)(5)  is  vague, 
confusing,  and  contradictory.  This 
sentence  provides  that  a  food  shall  be 
deemed  to  be  misbranded  if  its  label  or 
labeling  represents,  suggests,  or  implies 
that  the  food  has  dietary  properties 
when  svJch  properties  are  of  no 
significant  value  or  need  in  human 
nutritio:  i.  These  comments  suggested 
that  thii  sentence  be  revised  to  read:  "A 
food  sh(  11  be  deemed  to  be  misbranded 
if  its  lahlel  claims  or  represents  that  the 
food  hai  a  significant  value  or  need  in 
human :  lutrition  when  the  scientific 
evidenc  3  for  the  claim  does  not  exist." 
These  c  )mments  argued  that  this  change 
is  neces  >ary  because  "significant  value 
or  need  in  human  nutrition"  is  a  matter 
of  consi  imer  perception.  They  said  that 
to  a  smi  11  child,  the  need  for  eating 
spinach  is  very  low,  but  to  the  mother 
the  neei  for  spinach  is  very  high.  Other 
commei  its  specifically  agreed  that 
§  101.9(  0  should  apply  to  dietary 
suppler  lents  of  vitamins  and  minerals. 

The  a  jency  does  not  agree  with  the 
comme  it  that  §  101.9(k)(l)  through 
(k)(6)  si  ould  not  apply  to  dietary 
supplei  lents,  or  that  §  101.9(k)(l) 
suppre!  ses  truthful,  nonmisleading 
speech.  The  comment  did  not  provide 
any  has  s  for  the  agency  to  conclude  that 
this  prdvision  is  not  applicable  to 
dietary  supplements,  ot  that  it 
supprej  ses  truthful,  nonmisleading 
speech. 


In  the  final  rule  on  nutrition  labeling 
of  January  6, 1993  (58  FR  2079  at  2167), 
the  agency  pointed  out  that  the 
provisions  of  §  101. 9(i)  (redesignated  as, 
(k))  had  long  been  in  effect  at  the  time 
Congress  drafted  the  1990  amendments. 
While  Congress  did  enact  provisions 
under  the  1990  amendments  that  allow 
for  health  claims  on  foods,  nothing  in 
the  act  or  in  the  legislative  history  of  the 
act  suggest  that  Congress  intended  that 
§  101. 9(i)  should  be  changed. 

Nor  did  the  comments  present  any 
persuasive  arguments  that  §  101.9(k)(5) 
of  the  proposed  rule  should  be 
amended.  The  agency  does  not  agree 
that  whether  or  not  a  significant  value 
or  need  in  human  nutrition  has  been 
established  is  a  matter  of  consumer 
perception.  The  agency  notes  that  the 
phrase  "significant  value  or  need  in 
human  nutrition"  was  promulgated  and 
published  in  the  Federal  Register  of 
January  19, 1973  (38  FR  2125).  In  that 
final  rule  (38  FR  2125  at  2128),  the 
agency  explained  that  over  the  years 
there  have  been  a  number  of  ingredients 
of  products  marketed  as  nutrients  and 
nutritional  supplements  that  have  not 
been  shown  to  be  essential  in  human 
nutrition,  such  as  rutin,  other 
bioflavonoids,  para-aminobenzoic  acid, 
and  inositol.  The  agency  stated  that 
calling  attention  to  these  ingredients  in 
a  manner  that  implies  some  nutritional 
benefit  is  misleading.  The  agency 
concludes  that  the  language  of 
§  101.9(k)(5)  remains  clear  and  does  not 
need  clarification. 

Therefore,  the  agency  is  making  no 
change  in  §  101.9(b)  in  response  to  these 
comments. 

IV.  Other  Provisions 

FDA  did  not  receive  any  comments 
that  dealt  specifically  with  the  other 
provisions  of  the  proposal.  In  the 
absence  of  any  basis  for  doing 
otherwise,  FDA  is  adopting  those 
provisions  as  proposed. 

V.  Economic  Impact 

In  its  dietary  supplement  labeling 
proposals  of  June  18, 1993,  FDA  stated 
that  the  proposed  rules  on  the  labeling 
of  dietary  supplements,  taken  as  a 
whole,  would  have  associated  costs  of 
approximately  $20  million.  Thus,  the 
agency  concluded  that  the  proposed 
rules  do  not  constitute  a  major  rule  as 
defined  by  Executive  Order  12291  In 
accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  FDA 
explored  whether  the  proposed  rules 
may  have  a  significant  impact  on  small 
businesses  and  tentatively  concluded 
that  thev  do  not. 

FDA  has  evaluated  the  many 
comments  that  it  received  in  response  to 
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its  economic  impact  analysis.  Because 
the  issues  raised  in  the  comments  relate 
to  all  three  proposals,  FDA  has 
combined  its  discussion  of  these 
comments  and  presented  them  in  the 
final  rule  regarding  a  delay  in  the  date 
of  application,  which  is  pubUshed 
elsewhere  in  this  issue  of  the  Federal 
Register. 

FDA  has  examined  the  economic 
implications  of  the  final  rules  amending 
21  CFR  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act.  Executive  Order  12866  directs 
agenaes  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  Regulatory  Flexibility 
Act  requires  that  the  agency  analyze 
options  for  regulatory  relief  for  small 
businesses.  FDA  has  concluded,  based 
on  its  review  of  the  available  data  and 
comments,  that  these  final  rules  are  not 
significant  as  defined  by  Executive 
Order  12866.  Further,  in  accordance 
with  the  Regulatory  Flexibility  Act,  the 
agency  certifies  that  these  final  rules 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  sees.  201.  301,  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342.  343.  348.  371). 

2.  Section  101.9,  effective  May  8, 
1994,  is  amended  by  revising 
paragraphs  (d)(3)(ii),  (h)(2),  and  (j)(6)  to 
read  as  follows: 


f  101.9    Nutrition  tatMUng  of  food. 

•  •  *  a  • 

(d)*  •  • 
(3)*  •  • 

(ii)  "Servings  Per  Container":  The 
niimber  of  servings  per  container, 
except  that  this  statement  is  not 
required  on  single  serving  containers  as 
defined  in  paragraph  (b)(6)  of  this 
section  or  on  other  food  containers 
when  this  information  is  stated  in  the 
net  quantity  of  contents  declaration. 

•  •        •        •        • 

(h)  *  •  • 

(2)  If  a  product  consists  of  two  or 
more  separately  packaged  foods  that  are 
intended  to  be  eaten  individually  and 
that  are  enclosed  in  an  outer  container 
(e.g.,  variety  packs  of  cereals  or  snack 
foods),  the  nutrition  information  shall: 

(i)  Be  specified  per  serving  for  each 
food  in  a  location  that  is  clearly  visible 
to  the  consumer  at  the  point  of 
purchase;  and 

(ii)  Be  presented  in  separate  nutrition 
labels  or  in  one  aggregate  nutrition  label 
with  separate  columns  for  the 
quantitative  amount  by  weight  and  the 
percent  Daily  Value  for  each  food. 

•  •        •        •        • 

(j)  •  •  * 

(6)  Dietary  supplements  of  vitamins  or 
minerals  that  have  an  RDI  as  established 
m  paragraph  (c)(8)(iv)  of  this  section  or 
a  DRV  as  established  in  paragraph  (c)(9) 
of  this  section  shall  be  labeled  in 
compliance  with  §  101.36,  except  that 
dietary  supplements  of  vitamins  or 
minerals  in  food  in  conventional  form 
(e.g.,  breakfast  cereals),  of  herbs,  and  of 
other  similar  nutritional  substances 
shall  conform  to  the  labeling  of  this 
section. 

•  •        •        •        *     . 

3.  Section  101.12,  effective  May  8, 
1994,  is  amended  in  paragraph  (b). 
Table  2,  by  alphabetically  adding  a  new 
entry  under  the  subheading 
"Miscellaneous  category"  to  read  as 
follows: 

§  101.12    Reference  amounts  customarily 
consumed  per  eating  occasion. 

•  •        •        •        • 

(b)  *  •  • 
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Table  2.— Reference  Awouhrrs  Customarly  Consumed  Per  Eating  Occasion:  General  Food  Supplyi.2.3.4 


Product  category 


Refe  ertce  atnourrt 


Miscellaneous  category: 

•  • 

Dietary  supplements  not  In 
conventional  food  form.. 


The  maximum  amount 
lat>et  for  consumption  p« 
of  recommendations, 


Label  statement^ 


recommended,  as  appropriate,  on  the 

eating  occasion  or,  in  the  abser>ce 

1  unit,  e.g.,  tat)let,  capsule,  pacicet, 

teaspoonful,  etc. 


'  tablet(s), ' 


packet(s), ' 


—  capsule(s),  — 
tsp{s)  ( g), 


etc. 


^  These  values  represent  ttie  amount  (edible  portion)  c  I  food  customarily  consumed  per  eating  occasion  and  were  primarily  derived  from  the 
1977-1978  and  the  1987-1988  Nationwide  Food  Consurrption  Surveys  conducted  by  the  U.S.  Department  of  Agriculture. 

3  Unless  otherwise  noted  in  the  Reference  Amount  coltjmn,  the  reference  amounts  are  for  the  ready-to-serve  or  almost  ready-to-serve  form  of 
the  product  (i.e.,  heat  anti  serve,  brown  and  serve).  If  no(  listed  separately,  the  reference  amount  for  the  unprepared  form  (e.g.,  dry  mixes;  con- 
centrates; dough;  batter  dry,  fresh,  and  frozen  pasta)  is  the  amount  required  to  make  the  reference  arrKXjnt  of  the  prepared  form.  Prepared 
means  prepared  for  consumption  (e.g.,  cooked).  i 

3  Manufacturers  are  required  to  convert  ttie  reference  onount  to  the  label  serving  size  in  a  household  measure  most  appropriate  to  their  spe- 
cific product  using  the  procedures  in  21  CFR  101 .9(b).     ' 

4  Copies  of  the  list  of  products  for  each  product  category  are  available  from  the  Office  of  Food  Labeling  (HFS-150),  Center  for  Food  Safety 
and  Applied  Nutritkxi,  Food  and  Dnjg  Administration,  200  iC  St.  SW.,  Washington,  DC  20204. 

sThis  label  statenients  are  meant  to  provkJe  guidance  lo  manufacturers  on  the  presentation  of  serving  size  infomnation  on  the  label,  but  they 
are  not  required.  The  temn  "piece"  is  used  as  a  generic  oescriptkxi  of  a  discrete  unit  Manufacturers  should  use  the  description  of  a  unit  that  Is 


most  appropriate  for  the  specific  product  (e.g.,  sandwich 
Is  for  ttie  lalMl  statement  of  products  in  ready-to-serve  or 


I  |or  sandwiches,  cookie  for  cookies,  and  bar  for  ice  cream  bars).  The  guidance  provided 
rjalmost  ready-to-sen/e  form.  The  guidance  does  not  apply  to  the  products  which  require 
further  preparatnn  for  consumptk)n  (e.g..  dry  mixes,  cotm  entrates)  unless  specifk»lty  stated  in  ttie  product  category,  reference  amount,  or  label 
statement  column  that  It  is  for  these  forms  of  the  produd .  For  products  that  require  furtfier  preparatk>n,  manufacturers  must  determine  the  label 
statement  following  the  rules  in  §  101.9(b)  using  the  referi  nee  amount  determined  according  to  §  101.12(c). 
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4.  Section  101.36  is  added  to  subpart 
C  to  read  as  follows: 

§  101.36    Nutrition  labeling  of  dietary 
supplements  of  vitamins  and  minerelt. 

(a)  The  label  of  a  dietary  supplement 
of  a  vitamin  or  mineral  that  has  a 
Reference  Daily  Intake  (RDI)  as 
established  in  §  101.9{c)(8)(iv)  or  a  Daily 
Reference  Value  (DRV)  as  estabUshed  in 
§  101.9(c)(9),  shall  bear  nutrition 
labeling  in  accordance  with  this 
regulation,  as  illustrated  in  paragraph 
(c)(9)  of  this  section,  unless  an 
exemption  is  provided  for  the  product 
in  paragraph  (f)  of  this  section.  Dietary 
supplements  of  herbs  or  other  similar 
nutritional  substances  shall  bear 
nutrition  labeling  in  accordance  with 
§101.9. 

(b)  The  declaration  of  nutrition 
information  on  the  label  and  in  labeling 
shall  contain  the  following  information, 
using  the  headings  and  format  specified, 
under  the  heading  of  "Nutrition  Facts". 
The  nutrition  information  shall  be 
enclosed  in  a  box  by  use  of  lines,  shall 
be  all  black  or  one  color  type,  and  shall 
be  printed  on  a  white  or  other  neutral 
contrasting  background  whenever 
practical. 

(1)  The  subheading  "Serving  Size" 
shall  be  placed  under  the  heading  and 
aligned  on  the  left  side  of  the  nutrition 
label.  The  serving  size  shall  be 
determined  in  accordance  with 
§  101.9(b)  and  §  101.12(b),  Table  2. 
Serving  size  shall  be  expressed  using  a 
lerm  that  is  appropriate  for  the  form  of 
the  supplement,  such  as  "tablets," 
"capsules,"  "packets."  or 
"teaspoonfuls  " 

12)  The  subheading  "Servings  Per 
Container"  shall  be  placed  under  the 
subheading  "Serving  Size"  and  aligned 
on  the  left  side  of  the  nutrition  label, 
except  that  this  information  need  not  be 
provided  when  it  is  stated  in  the  net 
quantity  of  contents  declaration. 

(3)  A  hsting  of  all  nutrients  required 
in  §  101.9(c)  that  are  present  in  the 
dietary  supplement  in  quantitative 
amounts  by  weight  that  exceed  the 
amount  that  can  be  declared  as  zero  in 
§  101.9(c).  Those  nutrients  that  are  not 
present,  or  that  are  present  in  amounts 
that  would  be  declared  as  zero,  shall  not 
be  declared.  In  addition,  potassium, 
vitamin  K.  chloride,  chromium, 
fluoride,  manganese,  molybdenum,  and 
selenium  shall  be  declared,  except  when 
present  in  quantitative  amounts  by 
weight  that  allow  a  declaration  of  zero. 
The  name  of  each  nutrient  listed  shall 
be  immediately  followed  by  the 
quantitative  amount  by  weight  of  the 
nutrient.  Nutrient  names  and 
quantitative  amounts  shall  be  presented 
in  a  column  under  the  heading  of 


"Amount  Per  Serving"  and  aligned  on 
the  left  side  of  the  nutrition  label.  The 
heading  "Amount  Per  Serving"  shall  be 
separated  from  other  information  on  the 
label  by  a  bar  above  and  beneath  it, 
except  that  when  calories  are  listed,  the 
bar  shall  be  placed  beneath  the  calorie 
declaration.  When  the  serving  size  of 
the  product  is  one  unit  (e.g.,  one  tablet), 
a  heading  consistent  with  the 
declaration  of  the  serving  size,  such  as 
"Amount  Per  Tablet"  or  "Each  Tablet 
Contains."  may  be  used  in  place  of  the 
heading  "Amount  Per  Serving."  Other 
appropriate  terms,  such  as  capsule, 
packet,  or  teaspoonful,  may  be  used  in 
place  of  the  term  "Serving." 

(i)  These  amounts  shall  be  expressed 
in  the  increments  specified  in  §  101.9(c). 
except  that  the  amounts  of  vitamins  and 
minerals,  excluding  sodium  and 
potassium,  declared  on  the  nutrition 
label  shall  be  the  actual  amount  of  the 
vitamin  or  mineral  included  in  the 
dietary  supplement,  using  the  units  of 
measure  and  the  levels  of  significance 
given  in  §  101.9(c).  In  declaring  the 
amounts  of  vitamins  and  minerals,  zeros 
following  decimal  points  may  be 
dropped,  and  additional  levels  of 
significance  may  be  used  when  the 
number  of  decimal  places  indicated  is 
not  sufficient  to  express  lower  amounts 
(e.g.,  the  RDI  for  copper  is  given  in 
whole  milligrams  (mg),  but  the 
quantitative  amount  may  be  declared  in 
tenths  of  a  mg).  Amounts  for  chloride, 
fluoride,  and  manganese  shall  be 
expressed  in  mg,  and,  amounts  for 
chromium,  molybdenum,  selenium,  and 
vitamin  K  shall  be  expressed  in 
micrograms.  These  values  shall  be 
expressed  in  whole  numbers,  except 
that  tenths  may  be  used  for  fluoride. 

(ii)  Nutrients  that  are  present  shall  be 
listed  in  the  order  specified  in 
§  101.9(c);  except  that,  when  present, 
vitamin  K  shall  follow  vitamin  E; 
calcium  and  iron  shall  follow 
pantothenic  acid;  selenium  shall  follow 
zinc;  and  manganese,  fluoride, 
chromium,  molybdenum,  chloride, 
sodium,  and  potassium  shall  follow 
copper.  This  results  in  the  following 
order  for  vitamins  and  minerals: 
Vitamin  A,  vitamin  C.  vitamin  D, 
vitamin  E,  vitamin  K.  thiamin, 
riboflavin,  niacin,  vitamin  B6,  folate, 
vitamin  B12,  biotin,  pantothenic  acid, 
calcium,  iron,  phosphorus,  iodine, 
magnesium,  zinc,  selenium,  copper, 
manganese,  fluoride,  chromium, 
molybdenum,  chloride,  sodium,  and 
potassium.  A  bar  shall  separate  the  last 
nutrient  to  be  listed  from  the  bottom  of 
the  nutrition  label,  as  shown  in  the 
sample  labels  in  paragraph  (c)(9)  of  this 
section. 


(iii)  If  the  product  contains  two  or 
more  separately  packaged  dietary 
supplements  of  vitamins  and  minerals 
(e.g.,  the  product  has  a  packet  of 
supplements  to  be  taken  in  the  morning 
and  a  different  packet  to  be  taken  in  the 
afternoon),  the  quantitative  amounts 
may  be  presented  as  specified  in  this 
paragraph  in  individual  nutrition  labels 
or  in  one  aggregate  nutrition  label  with 
separate  columns  declaring  the 
quantitative  amounts  for  each  package 
as  illustrated  in  paragraph  {c)(9)(iii)  of 
this  section. 

(iv)  The  percent  of  vitamin  A  that  is 
present  as  6eta-carotene  may  be 
declared,  to  the  nearest  whole  percent, 
immediately  adjacent  to  or  beneath  the 
nutrient  name  (e.g.,  "Vitamin  A  5000  lU 
(90  percent  as  bera-carotene)"),  except 
that  the  declaration  is  required  when  a 
claim  is  made  about  beta-carotene.  The 
amount  of  befo-carotene  in  terms  of 
international  units  (lU)  may  be  included 
in  parentheses  following  the  percent 
statement  (e.g.,  "Vitamin  A  5000  lU  (90 
percent  (4500  lU)  as  beta-carotene)"), 
(v)  The  following  synonyms  may  be 
added  in  parenthesis  immediately 
following  the  name  of  these  nutrients- 
Vitamin  C  (ascorbic  acid),  thiamin 
(vitamin  Bl),  riboflavin  (vitamin  B2). 
folate  (folacin),  and  calories  (energy). 
Energy  content  f>er  serving  may  be 
expressed  in  kilojoules  units,  added  in 
parentheses  immediately  following  the 
statement  of  caloric  content. 

(vi)  All  nutrients  shall  be  displayed 
with  uniform  type  size,  style,  color,  and 
prominence. 

(4)  A  listing  of  the  percent  of  the  Daily 
Value  (i.e.,  the  percent  of  the  RDI  as 
established  in  §  101.9(c)(8)(iv)  or  DRV  as 
established  in  §  101.9(c)(9)),  where 
appropriate,  of  all  nutrients  listed  in  the 
nutrition  label,  except  that  the  percent 
for  protein  may  be  omitted  as  provided 
in  §  101.9(c)(7)  and  no  percent  shall  be 
given  for  sugars,  vitamin  K,  chloride, 
chromium,  fluoride,  manganese, 
molybdenum,  selenium.  This 
information  shall  be  presented  in  one 
column  aligned  under  the  heading  of '% 
Daily  Value"  and  to  the  right  of  the 
column  of  nutrient  names  and  amounts. 
The  headings  "%  Daily  Value  (DV)," 
"%  DV,"  "Percent  Daily  Value,"  or 
"Percent  DV"  may  be  substituted  for  "% 
Daily  Value."  The  heading  "%  Daily 
Value"  shall  be  placed  on  the  same  line 
as  the  heading  "Amount  Per  Serving"  or 
placed  beneath  this  heading  and  the  bar 
underneath  it,  except  that  "%  Daily 
Value"  shall  be  placed  beneath  this  bar 
when  calorie  information  is  required  to 
be  declared.  Calorie  information  shall  be 
placed  beneath  "Amount  Per  Serving" 
and  above  the  bar. 
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(i)  The  percent  of  Daily  Value  shall  be 
calculated  by  dividing  either  the 
amount  declared  on  the  label  for  each 
nutrient  or  the  actual  amount  of  each 
nutrient  (i.e..  before  rounding)  by  the 
RDI  or  DRV  for  the  sped  lied  nutrient 
and  multiplying  by  100,  except  that  the 
percent  for  protein  shall  be  calculated  as 
specified  in  §  101.9(c)(7)(ii).  The 
numerical  value  shall  be  followed  by 
the  symbol  for  percent  (i.e.,  %). 

(ii)  The  pwrcentages  based  on  RDI's 
and  on  DRV's  shall  be  expressed  to  the 
nearest  whole  percent,  except  that  "Less 
than  1%"  may  be  used  in  place  of  "0%" 
when  the  declaration  of  the  quantitative 
amount  by  weight  is  a  value  greater  than 
zero. 

(iii)  The  percent  of  Daily  Value  for 
vitamins  and  minerals  shall  be  based  on 
RDI  values  for  adults  and  chilHmn  4  or 
more  years  of  age  unless  the  product  is 
represented  or  purported  to  be  for  use 
by  infants,  children  less  than  4  years  of 
age,  pregnant  women,  or  lactating 
women,  in  which  case  the  column 
heading  shall  clearly  state  the  intended 
group,  if  the  product  is  for  persons 
within  more  than  one  group,  the  percent 
of  daily  value  for  each  group  shall  be 
presented  in  separate  columns  as  shown 
in  paragraph  (c)(9)(ii)  of  this  section. 

(iv)  If  the  product  contains  |wo  or 
more  separately  packaged  dietary 
supplements  of  vitamins  and  minerals 
(e.g..  the  product  has  a  packet  of 
supplements  to  be  taken  in  the  morning, 
and  a  different  packet  to  be  taken  in  the 
afternoon),  the  f>ercent  of  Daily  Value 
may  be  presented  as  specified  in 
paragraph  (b)(4)  of  this  section  in 
individual  nutrition  labels  or  in  one 
aggregate  nutrition  label  with  separate 
columns  declaring  the  percent  of  Daily 


Value  for  each  package  as  illustrated  in 
paragrami  (c)(g)(iii)  of  this  section. 

(v)  If  t  le  percent  of  Daily  Value  is 
declared  for  total  fat,  saturated  fat,  total 
carbohy(  rate,  dietary  fiber,  or  protein, 
the  valu(  i  shall  be  followed  by  an 
asterisk  1  hat  refers  to  another  asterisk  at 
the  bottc  m  of  the  nutrition  label  that 
states  "F  srcent  Daily  Values  are  based 
on  a  2.0(  0  calorie  diet." 

(vi)  W  len  no  percent  is  given  for 
sugars,  vitamin  K,  chloride,  chromium, 
fluoride,  manganese,  molybdenum,  or 
seleniun  .  an  asterisk  shall  be  placed  in 
the  "%  I  laily  Value"  column  that  shall 
refer  to  fl  nother  asterisk  that  is  placed  at 
the  bottc  m  of  the  nutrition  label  that  is 
foUowec  by  the  statement  "Daily  Value 
notestatlished." 

(c)  Nu  rition  information  specified  in 
this  sect  on  shall  be  presented  as 
follows: 

(1)  Th  I  title  of  "Nutrition  Facts"  shall 
be  set  in  a  type  size  larger  than  all  other 
print  siz  I  in  the  nutrition  label  and, 
unless  ii  ipractical.  shall  be  set  full 
width  of  the  nutrition  label.  The  title 
and  all  b  aadings  shall  be  highlighfed^ 
(reverse  )rinting  is  not  permitted  as  a 
form  of  1  ighlighting)  to  distinguish 
them  h-Q  n  other  information. 

(2)  All  information  within  the 
nutritiot  label  shall  utilize  a  single 
easy-to-i  jad  type  style. 

(3)  All  information  within  the 
nutritioij  label  shall  utilize  upper  and 
lower  cafce  letters,  except  that  all 
upperca!  e  lettering  may  be  utilized  for 
package!  that  have  a  total  surface  area 
available  to  bear  labeling  of  less  than  12 
square  ii  ches. 


(4)  All 
nutritior 


[>oint  le«  ding  (i.e 
ines  of  iBxt). 


information  within  the 
label  shall  have  at  least  one 
space  between  two 


(5)  Letters  should  never  touch. 

(6)  All  mformation  within  the 
nutrition  label  on  packages  that  have  a 
total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches 
shall  have  type  size  no  smaller  than  4.5 
point;  packages  that  have  from  12  to  40 
square  inches  of  surface  area  available 
to  bear  labeling  shall  have  type  size  no 
smaller  than  6  point;  and  packages  with 
more  than  40  square  inches  of  surface 
area  available  to  bear  labeling  shall  have 
type  size  no  smaller  than  8  point,  except 
that  on  packages  with  more  than  40 
square  inches  of  available  surface  area, 
type  size  no  smaller  than  6  point  may 
be  used  for  the  listing  of  information  on 
iefa-carotene,  as  specified  in  paragraph 
(b)(3)(ivj  of  this  section,  for  the  headings 
required  by  paragraphs  (b)(3)  and  (b)(4) 
of  this  section  (i.e.,  "Amount  Per 
Serving"  and  "%  Daily  Value"),  and  for 
the  footnote  required  by  paragraph 
(b)(4)(v)  of  this  section. 

(7)  A  hairline  rule  that  is  centered 
between  the  lines  of  text  shall  separate 
each  nutrient  and  its  corresponding 
percent  Daily  Value  required  in 
paragraph  (b)(4)  of  this  section  from  the 
nutrient  and  percent  Daily  Value  above 
and  beneath  it,  as  shown  in  paragraph 
(c)(9)  of  this  section,  and  shall  separate 
"Amount  Per  Serving  '  from  the  calorie 
statement,  when  the  listing  of  calories  is 
required. 

(8)  In  the  interest  of  uniformity  of 
presentation,  FDA  urges  that  the 
information  be  presented  using  the 
graphic  specifications  set  forth  in 
Appendix  B  to  Part  101,  as  applicable. 

(9)  The  following  sample  labels  Jire 
presented  for  the  purpose  of  illustration 

(i)  Multiple  vitamin. 


Nutrition  Facts 

Serving  Size  1  tablet 

Amount  PwSwving          %DirilyVUiM 

Vitamin  A  5000 1.U. 
50  %  as  Beta  Carotene 

100% 

Vitamin  C  60  mg 

100% 

Vitamin  D  400 1.U. 

100% 

Vitamin  E  30 1.U. 

100% 

Thiamin  1.5  mg 

100% 

Riboflavin  1 .7  mg 

100% 

Niacin  20  mg 

100% 

Vitamin  Se  2.0  mg 

100% 

Folate  0.4  mg 

100% 

Vitamin  B.z  6  meg 

100% 

Biotin0.03mg 

10% 

Pantothenic  Acid  10  mg 

100% 

(ii>  Multiple  vitamin  for  children  and 
adults. 
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Nutriition  Facts 


Serving  Size  1  Tab  et 
Servings  Per  Conta  ner  100 


Sugars  1g 


Vitamin  A  2500 1.U. 
50  %  as  Beta  Carotehe 


Vitamin  C  40  mg 


Vitamin  D  400 1.U. 


Vitamin  E  15 1.U. 


Thiamin  1.1  mg 


Riboflavin  1 .2  mg 


Niacin  14  mg 


Vitamin  B6 1.1  mg 


Folate  0.3  mg 


VitaminB12  5rTx;g 


%  Daily  Value  for 

Chilcb«nUnder4 

Years  of  Age 


100% 


%  Daily  Value 

for  Adults  md 

ClMcven4  or  More 

YesnofAge 


50% 


100% 


67% 


100% 


100°/c 


150% 


50° 


/o 


157% 


73% 


150% 


71 


7o 


156% 


70% 


157°^- 


/o 


55% 


150% 


75% 


167% 


83% 


(iii)  Multiple  vitamins  in  packets. 


Nutrition 


AM  Packet 


Serving  Size 
Servings  Per  Container 


Amount  Per  Serving 

Vitamin  A 

Vitamin  C 

Vitamin  D 

Vitamin  E 

Thiamin 

Riboflavin 

Niacin 

Vitamin  86 

Folate 

Vitamin  812 

Biotin 

Pantothenic  Acid 

1  Packet 
10 

HHIHHHii 

%DailyVWue 

2500 1.U. 

50% 

60  mg 

100% 

400 1.U. 

100% 

30I.U. 

100% 

1.5  mg 

100% 

1.7rT^ 

100% 

20  mg 

100% 

2.0  mg 

100% 

02  mg 

50% 

3mcg 

50% 

5mg 

50% 

■■^■■I^HI 

PMPM^ket 

1  Packet 
10 

HHHIH^H 

%IMIyVMue 

2500 1.U. 

50% 

60  mg 

100% 

1.5rT>g 

100% 

1.7mg 

100% 

20  mg 

100% 

2.0  mg 

100% 

0.2  mg 

50% 

3  meg 

50% 

0.03  mg 

10% 

5rng 

50°o 

■■■■^■■1 

(10)  If  space  is  not  adequate  to  list  the 
required  information  as  shown  in  the 
sample  labels  in  paragraph  (c)(9)  of  this 
section,  the  list  may  be  split  and 


continued  to  the  right,  as  long  as  the 
headings  are  repeated.  The  list  to  the 
right  shall  be  set  off  by  a  line  that 
distinguishes  it  and  sets  it  apart  from 


the  nutrients  and  percent  of  Daily  Value 
information  given  to  the  left.  The 
following  sample  label  illustrates  this 
display: 
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Nutrition 

Serving  Size  1  tablet 
Servings  Per  Container 


Amount  Per  Tablet             %Diiily  Value 

Vitamin  A  5000 1.U. 

100% 

Vitamin  C  60  mg 

100% 

Vitamin  D  400 1.U. 

100% 

Vitamin  E  30 1.U. 

100% 

Vitamin  K  20  meg 

* 

Thiamin  1.5  mg 

100% 

Riboflavin  1 .7  mg 

100% 

Niacin  20  mg 

100% 

Vitamin  &  2  mg 

100% 

Folate  0.4  mg 

100% 

Vitamin  B  ?  6  meg 

100% 

Biotin  0.03  mg 

10% 

•  Daily  Value  not  established 


(d)(1)  Compliance  with  this  section 
shall  be  determined  in  accordance  with 
§  101.9(g)(1)  through  (g)(8). 

(2)  When  it  is  not  technologically 
feasible,  or  some  other  circumstance 
makes  it  impracticable,  for  firms  to 
comply  with  the  requirements  of  this 
section,  FDA  may  permit  alternative 
means  of  compliance  or  additional 
exemptions  to  deal  with  the  situation  in 
accordance  with  §  101.9(g)(9).  Firms  in 
need  of  such  special  allowances  shall 
make  their  request  in  writing  to  the 
Office  of  Food  Labeling  (HFS-150).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204. 

(e)  Except  as  provided  in  paragraph 
(g)  of  this  section,  the  location  of 
nutrition  information  on  a  label  shall  be 
in  compliance  with  §  101.2. 

(f)(1)  Dietary  supplements  of  vitamins 
or  minerals  are  exempt  from  this  section 
when  they  are  offered  for  sale  by  a 
manufacturer,  packer,  or  distributor 
who  has  annual  gross  sales  made  or 
business  done  in  sales  to  consumers  that 
is  not  more  than  $500,000  or  has  annual 
gross  sales  made  or  business  done  in 
sales  of  food  to  consumers  of  not  more 
than  $50,000,  Provided,  That  the  food 
bears  no  nutrition  claims  or  other 
nutrition  information  on  a  label  or 
labeling  or  in  advertising. 

(2)  For  purposes  of  the  paragraph, 
calculation  of  the  amount  of  sales  shall 
be  based  on  the  most  recent  2-year 
average  of  business  activity.  Where 


;  havs 


firms 
years 
indicate 
exceed 
foreign 
United 
be  inclu 
food  sale 


consumeis 
States 

(g)  Die^ 
and  min 
special 
§101.9(j) 
other 


been  in  business  less  than  2 
rea  ionable  estimates  must 
t  lat  annual  sales  will  not 
th  B  amounts  specified.  For 
fi  ms  that  ship  foods  into  the 
S  ates,  the  business  activities  to 
(td  shallbe  the  total  amount  of 
,  as  well  as  other  sales  to 
by  the  firm  in  the  United 


thai 


or  purposed 

infants 

age  and  4 

§101.9(j) 

in  bulk 

to  consuitiers 

in  small 

in  §101. 

food  conlainers 

foods 


Amount  Per  Tablet 

%DailyVWue 

Pantothenie  Acid  10  mg 

100% 

Calcium  162  mg 

16% 

Iron  18mg 

100% 

Phosphorus  125  mg 

13% 

Iodine  1 50  meg 

100% 

Magnesium  lOOmg 

25% 

Zinc  15  mg 

100% 

Selenium  25  meg 

* 

Copper  1  mg 

50% 

Manganese  2  mg 

• 

Sodium  50  mg 

2% 

Potassium  80  mg 

2% 

la  }el 


supplements  of  vitamins 
ai  shall  be  subject  to  the 

ling  conditions  specified  in 
5)(i)  and  (i)(5)(ii)  for  food, 
infant  formula,  represented 

to  be  specifically  for 
children  less  than  2  years  of 
years  of  age.  respectively;  in 
9)  for  food  products  shipped 
that  are  not  for  distribution 
;  in  §101.9(j)(13)  for  foods 
intermediate-sized  packages; 
(j)(15)  for  foods  in  multiunit 

;and.  in§101.9(j)(16)for 
in  bulk  containers. 


iai  d 


fcrm 


(T 


;  sol  1 

(h)  Die  ary  supplements  of  vitamins 
and  min<  rals  shall  be  subject  to  the 
misbranc  ing  provisions  of  §  101. 9(k). 

Dated:  E  ecember  23. 1993. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs 
Donna  E.  ^halala. 

Secretary  i  \f  Health  and  Human  Services. 
4FR  Doc.  9  J-31813  Filed  12-29-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  91 N-384D] 
RIN  0905-AD96 

Food  Labeling;  Requirements  for 
Nutrient  Content  Claims  for  Dietary 
Supplements  of  Vitamins,  Minerals, 
Herbs,  and  Other  Similar  Nutritionnal 
Substances 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to:  (1)  Include  dietary 
supplements  of  vitamins,  minerals, 
herbs,  and  other  similar  nutritional 
substances  (hereinafter  referred  to  as 
"dietary  supplements")  under  the 
coverage  of  the  general  principles  for 
nutrient  content  claims;  (2)  provide  for 
the  use  of  expressed  and  implied 
nutrient  content  claims  on  labels  or  in 
labeling  of  dietary  supplements;  and  (3) 
provide  for  petitions  for  nutrient 
content  claims  for  dietary  supplements. 
This  final  rule  is  in  response  to  the 
Nutrition  Labeling  and  Education  Act  of 
1990  and  to  the  Dietary  Supplement  Act 
of  1992. 
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EFFECTIVE  DATE:  July  1.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Camille  E.  Brewer.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFS- 

165),  Food  and  Ihajg  Administration, 

200  C  St.  SW..  Washington.  DC  20204, 

202-20S-5483. 

SUPFlf  MENTARY  INFORMATION: 
I.  Regulatory  History 

On  November  8, 1990,  President  Bush 
signed  into  law  the  Nutrition  Labehng 
and  Education  Act  of  1990  (the  1990 
amendments)  (Pub.  L  101-535).  The 
1990  amendments  revised  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
in  a  number  of  important  wrays.  One  of 
the  most  notable  aspects  of  the  1990 
amendments  is  that  they  estabhsb 
FDA's  authority  to  regulate  nutrient 
content  claims  on  food  labels  and  in 
food  labeling.  Section  403(rMl)(A)  of  the 
act,  which  was  added  by  the  1990 
amendments,  provides  that  a  product  is 
misbranded  if  it  bears  a  claim  in  Its 
label  or  labeling  that  either  expressly  or 
impliatly  characterizes  the  level  of  any 
nutrient  of  the  type  required  to  be 
declared  as  part  of  nutrition  labeling, 
unless  such  claim  has  been  specifically 
defined  (or  otherwise  exempted)  by 
regulation.  The  1990  amendments  also 
direct  the  Secretary  and,  by  delegation, 
FDA  to  promulgate  regulations  to  define 
specific  nutrient  content  claims 
including  "free,"  "low,"  "light"  or 
"lite,"  "reduced,"  "less."  and  "high" 
(section  3ft))(l)(A)(iii)  of  the  1990 
amendments). 

In  the  Federal  Register  of  November 
27, 1991  (56  FR  60421  and  56  FR 
60478),  FDA  ptU>lished  two  documents 
in  which  it  proposed,  among  other 
things,  to  define  nutrient  content 
claims,  to  provide  Sar  their  use  on  foods 
labels,  and  to  establish  procediues  for 
the  submission  and  review  of  petitions 
regarding  the  use  of  specific  nutrient 
content  claims.  These  proposals  apphed 
to  dietary  supplements  as  well  as  foods 
in  conventional  food  form. 

On  October  6. 1992,  the  President 
signed  the  Dietary  Supplement  Act  of 
1992,  Title  n  of  Pub.  L.  102-571  (the  DS 
act).  Section  202(a)(1)  of  the  OS  act 
established  a  moratorium  on  the 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  imtil  December  15. 1993. 
Section  202(a)(2UA)  required  the 
Secretary,  and  by  delegation  FDA.  to 
issue  proposed  regulations  on  nutrient 
content  claims  for  dietary  supplements 
no  later  than  June  15, 1993. 

FDA  issued  final  regulations  that 
impiemented  the  1990  amendments 
with  respect  to  nutrient  content  claims 
on  foods  in  conventional  food  form  on 


January  6. 1993  (hereinafter  referred  to 
as  the  "final  rule  on  nutrient  content 
claims")  (58  FR  2302).  FDA  modified 
these  final  regulations  slightly  in  a 
document  that  made  technical 
corrections  to  them  {58  FR  44020, 
August  18, 1993)  (hereinafter  referred  to 
as  "the  technical  corrections 
document").  In  response  to  the 
reouirements  erf  the  DS  act,  FDA 
published  in  the  Federal  Ri^;i^  of 
June  18, 1993  (58  FR  33731)  a  proposal 
to:  (1)  Include  dietary  supplements 
under  the  coverage  oif  the  general 
principles  for  nutrient  content  claims; 
(2)  provide  few  the  use  of  expressed  and 
implied  nutrient  corrtent  claims  on* 
labels  or  in  labeling  of  dietary 
supplements;  and  (3)  provide  fbr 
petitions  for  nutrient  content  claims  for 
dietary  supplements  (hereinafter 
referred  to  as  the  "proposal  on  nutrient 
content  claims  for  dietary 
supfilements'*). 

FDA  received  approximately  500 
letters  in  response  to  its  June  18, 1993, 
proposal  on  nutrient  content  claims  fat 
dietary  supplements.  Each  letter 
contained  one  or  more  comments.  Tlie 
letters  were  from  a  wide  range  of 
sources,  including  consumers; 
consumer  organizations;  professional 
associations;  Federal.  State,  and  local 
government  agencies;  industry;  and 
industry  trade  associations.  Many 
comments  generally  supported  the 
proposal  or  various  provisions  of  the 
proposal.  Other  comments  addressed 
issues  outside  the  scope  of  the  proposal 
(e.g..  freedom  of  choice,  access  to  beahfa 
care,  access  to  dietary  supplements)  and 
vvrill  not  be  discussed  here.  Many 
comments  suggested  modificstians. 
revisions,  or  revocations  of  various 
aspects  of  the  pro|>osaL  A  siunmary  of 
the  comments,  the  agency's  responses  to 
the  comments,  and  a  complete 
discussion  of  the  ^ency's  conclusions 
with  respect  to  nutrient  content  claims 
for  dietary  supplements  follows. 

n.  Nntrient  Content  Glaims  for  Dietary 
Supplements— FDA  Authority 

1.  A  couple  of  comments  contended 
that  FDA  lacks  the  statutory  authority  to 
prohibit  claims  for  substances  for  which 
no  reference  value  (i.e..  Reference  Daily 
Intake  (RDI)  or  Daily  Reference  Value 
PRV))  has  been  established.  The 
comments  also  sUted  that  the  agency 
lacks  legal  authority  to  promulgate 
regulations  governing  products  bearing 
a  nutrient  contmt  cMm  for  a  nutrient 
or  other  substance  not  ejq>ltcitly  named 
in  section  403(qXl)  or  (qX2)  of  the  1990 
amendments.  The  comments  said  that 
the  refiarenoes  to  section  403(q)(l)  or 
(q)(2)  of  the  act  are  referaocas  to  them 
nutrients  that  the  1900  amendments 


require  to  be  Hsted  T'mandatory 
nutrients")  on  the  nutrition  label.  The 
comments  argued  that  under  these 
provisions,  a  food  may  be  subject  to  a 

mW)randing  charge  under  section 
403(r)(l)  of  the  act  only  if  it 
characterizes,  either  explicitly  or 
implicitly,  the  level  of  a  mandatory 
nutrient  in  the  food. 

The  comments  also  stated  that  the 
1990  amendments  did  not  provide  FDA 
with  misbranding  authority  over 
products  that  bear  a  claim 
characterizing  the  level  of  a  nutrient  or 
other  substance  that  is  not  listed  in 
section  403(q)(l)  or  (q)(2)  of  the  act.  The 
comments  maintained  that,  regardless  of 
whether  a  RDI  or  DRV  has  been 
established,  no  special  requirements 
should  apply  if  a  manufacturer  of  a 
substance  not  covered  by  section 
403(q)(l)  or  (qX2),  such  as  garlic, 
wished  to  claim  that  his  product  was 
"high  in  gariic"  or  a  "good  source  of 
garlic."  Tlie  comments  argued  that 
while  FDA  maintains  its  general 
misbranding  authority  over  products 
bearing  claims  that  characterize  the 
level  of  a  nonmandatory  substance,  FDA 
still  must  meet  its  burden  of  proving 
that  any  such  claims  are  actually  "false 
or  misleeding  in  any  particular"  under 
the  general  misbrariding  provision, 
section  403(aMl)  of  the  act. 

Section  403(r)(l)(A)  of  the  act  states 
that  a  food  intended  for  human 
consumption  is  misbraiuled  if  it  beers  a 
claim  that  expressly  or  by  impUcation 
"characterizes  the  level  of  any  nutrient 
which  is  of  the  type  required  by 
paragraph  (q)(l)  or  (qK2)  to  be  in  the 
label  or  labeling  of  the  food  *  •  *."  The 
statute  uses  the  same  language  in 
section  403(r)(l)(B)  to  describe  the 
substances  that  could  be  the  subject  of 
a  health  claim.  A  health  claim  is  a  claim 
that  "characterizes  the  relationship  of 
any  nutrient  which  is  of  the  type 
required  by  paragraph  (q)(l)  or  (q)(2)  to 
be  in  the  label  or  labeling  of  the  rood  to 
a  disease  or  a  health-related 
condition  ** '."Under section 

403(r)(l)(B].  a  health  claim  may  be  made 
in  accordance  with  section  403{r)(5)(D) 
as  well  as  section  403{r)(3),  TTius. 
because  a  statute  must  be  read  as  a 
whole,  the  language  in  section 
403(r)(l)(A)  and  (rKl)(B)  of  the  act  dMt 
describes  the  substances  that  may  be  the 
subject  of  a  nutrient  content  or  of  a 
health  claim  must  be  read  in 
conjunction  with  section  403(r)(5)P). 
which  addresses  heehh  claims  for 
vitamins,  minerals,  hefbs.  or  other 
similar  nutritional  si^tances  that  are 
components  of  dietary  supplements. 
Thus,  the  "nutrients  of  the  type  required 
by  paragraph  fq)(l)  or  (qK2)"  that  are  the 
subject  of  sections  403(rKl)(A)  and 


380  Federal  Register  /  Vol.  59,  No.  \  I  Tuesday.  January  4.  1994  /  Rules  and  Regulations 


(r)(l)(B)  of  the  act  include  vitamins, 
minerals,  herbs,  and  other  similar 
nutritional  substances. 

The  legislative  history  of  "other 
nutritional  substances"  reveals  that  its 
coverage  is  broad  and  could,  in 
appropriate  circumstances,  include 
garlic.  See  136  Cong.  Record  S16609 
(daily  ed.  October  24, 1990)  (discussion 
between  Senators  Metzenbaum  and 
Symms).  Therefore,  while  a  label  claim 
that  a  food  contains  garlic  that  is 
intended  to  describe  the  taste  of  the 
food  would  not  be  subject  to  section 
403(r)(l)(A)  of  the  act,  a  claim  that 
describes  the  garlic  content  in  a  way 
that  reveals  that  garlic  is  being  referred 
to  as  a  nutritional  substance  would  be 
subject  to  that  section.  Under  section 
403(r)(l)(A)  of  the  act,  the  latter  claim 
would  misbrand  the  food  unless  its  use 
has  been  authorized  by  FDA  under 
section  403(r){2).  Thus,  FDA  rejects  the 
comments  that  disagreed  with  the 
proposed  coverage  of  the  nutrient 
content  claim  provisions. 

FDA  has  relied  on  the  RDI's  and 
DRV's  in  denning  nutrient  content 
claims  under  section  403(r)(2)  of  the  act 
because  it  has  concluded  that  if  the 
characterization  of  the  level  of  a 
nutrient  is  to  have  any  meaning,  there 
must  be  a  level  that  can  be  used  as  a 
reference  in  determining  whether  the 
characterization  is  valid  and 
appropriate.  The  RDI's  and  DRV's 
provide  such  levels.  Thus,  in  §  101.54(a) 
(21  CFR  101.54(a)).  FDA  has  limited  the 
use  of  "good  source."  "high,"  and 
"more"  claims  to  use  with  nutrients  for 
which  an  RDI  or  DRV  has  been 
established.  FDA  is  not  aware  of  any 
other  alternative  standards. 

If  interested  persons  are  aware  of 
other  standards  that  can  be  used  as 
reference  values  to  establish  the  validity 
of  content  claims  for  substances  for 
which  RDI's  and  DRV's  have  not  been 
established,  those  persons  should  make 
FDA  aware  of  those  standards  through 
§  101.69  (21  CFR  101.69)  or  other 
appropriate  means.  FDA  will  carefully 
consider  using  such  standards  as  the 
basis  for  content  claims  for  the 
substances  involved. 

III.  Basis  for  Nutrient  Content  Claims 
For  Dietary  Supplements 

A.  Relationship  to  January  6.  1993  Final 
Rules,  Consistency  with  Established 
Nutrient  Content  Claims.  Scope 

2.  Many  comments  supported 
consistency  in  definitions  for  nutrient 
content  claims  between  foods  in 
conventional  food  form  and  dietary 
supplements.  However,  one  comment 
stated  that  consistency  in  definitions  for 
nutrient  content  claims  for  dietary 


supplen  ents  and  foods  in  conventional 
food  for  n  is  inappropriate.  The 
commei  t  argued  that  FDA  has  chosen  to 
deHne  n  iitrient  content  claims  that  are 
not  meaningful  to  the  supplement 
industr)i(  and  to  consumers. 

Many  comments  pointed  out  that 
dietary  i  upplements  are  intended  to 
contribi  te.  with  foods  in  conventional 
food  for  n.  to  consumers'  daily  nutrient 
intake. '  hus,  the  comments  argued  that 
it  is  imp  ortant  that  the  terms  used  to 
describe  the  levels  of  nutrients  in  both 
dietary !  upplements  and  foods  in 
convent  onal  food  form  be  consistent. 
These  c<  mments  maintained  that 
consum  irs  would  be  confused  if  claims 
were  to  )e  allowed  on  dietary 
supplen  ents  that  were  not  defined  in 
the  sami  manner  as  those  for  foods  in 
convent  onal  food  form. 

FDA  (  isagrees  with  the  comments 
that  saic  that  consistency  with 
establisl  ed  nutrient  content  claims  is 
inappro  )riate  as  a  basic  principle  for 
defining  nutrient  content  claims  for 
dietary  >  upplements.  There  is  much 
about  di  3tary  supplenients  that  suggests 
that  the  jrinciples  that  guide  FDA  in 
defining  nutrient  content  claims  for 
dietary  i  upplements  should  be  the  same 
as  the  pi  inciples  that  guide  the  agency 
in  defin  ng  nutrient  content  claims  on 
foods  in  conventional  food  form.  Dietary 
supplen  ents  that  are  not  intended  for 
use  as  d  ugs  have  traditionally  been 
regulator  as  foods  and.  as  such,  must  be 
evaluat;^  within  the  context  of  the  total 
daily  di(  t.  In  addition,  nutrients  from 
dietary  s  upplements  serve  the  same 
physiolc  gical  function  as  nutrients  fi-om 
foods  in  conventional  food  form.  While 
some  CO  isumers  seek  to  ensure  that  the 
nutrient  content  of  their  diet  is  adequate 
through  bods  in  conventional  food 
form,  ot  ler  consumers  seek  to  ensure 
nutritioi  al  adequacy  by  making  dietary 
supplements  part  of  their  diets  (Ref.  1). 
Consiste  tit  use  of  terms  on  dietary 
supplen  ents  and  on  foods  in 
convent  onal  food  form  will  thus  help 
consumi  rs  to  construct  a  nutritionally 
adequat(  total  daily  diet  by  allowing 
consumi  rs  to  make  meaningful 
compari  ions  among  these  products.  It 
will  alsc  facilitate  use  of  these  terms  by 
consum(  rs. 

Over  t  le  years,  FDA  has  stressed  the 
importai  ice  of  consistent  definitions  and 
descript  ve  terms  as  a  necessary 
requiren  lent  for  effective  education  and 
for  prev(  nting  misleading  labeling  (Ref. 
2).  If  ten  ns  were  given  different 
definitic  ns  depending  on  whether  they 
were  to  le  used  to  describe  foods  in 
convent  onal  food  form  or  dietary 
supplen  ents.  it  would  make  it  much 
more  dil  Hcult  for  the  public  to 
understs  nd  what  these  terms  are 


intended  to  convey  about  a  particular 
food.  Moreover,  a  single  definition  for  a 
particular  term  eliminates  any 
possibility  that  ambiguities  could  be 
created  by  the  use  of  that  term. 
Therefore,  the  agency  concludes  that  for 
nutrient  content  claims,  the  definition 
of  a  particular  term  should  be  the  same 
regardless  of  the  type  of  food  that  it  is 
being  used  to  describe. 

Aaditionally,  FDA  has  been  criticized 
for  treating  dietary  supplements 
differently  than  other  foods.  FDA  has  no 
desire  to  discriminate  in  any  way 
against  supplements.  Thus,  by  having  a 
single  definition  for  a  particular  nutrient 
content  claim.  FDA  is  providing  the 
basis  for  dietary  supplements  to  make 
the  same  claims  as  other  foods  and  to  be 
factored  into  the  diet  like  other  foods. 

Nonetheless,  as  discussed  in  the 
proposal  on  nutrient  content  claims  for 
dietary  supplements  (58  FR  33731). 
FDA  recognizes  that  dietary 
supplements  differ  in  at  least  two 
respects  fi'om  foods  in  conventional 
food  form.  First.  dietar>'  supplements 
are  likely  to  contain  much  higher  levels 
of  nutrients  than  foods  in  conventional 
food  form.  "Thus,  additional  nutrient 
content  claims  that  are  specific  for 
dietary  supplements  may  be 
appropriate.  As  discussed  later  in  this 
document,  the  agency  intends  in  the 
near  future  to  initiate  a  separate 
rulemaking  to  establish  such  claims  for 
dietary  supplements.  Second,  dietary 
supplements  generally  do  not  contain 
several  nutrients  (e.g..  fat.  cholesterol) 
found  in  foods  in  conventional  food 
form.  Therefore,  in  this  document.  FDA 
is  limiting  the  use  of  certain  claims  that 
are  useful  for  describing  foods  in 
conventional  food  form  but  that  do  not 
meaningfully  describe  dietary 
supplements. 

B.  General  Principles  ^ 

1.  Substitute  Foods 

3.  One  comment  objected  to  the 
requirement  to  use  the  word  "imitation" 
on  dietary  supplements  that  are 
nutritionally  inferior  to  other  products     ■ 
of  the  same  type.  The  comment  argued 
that  FDA  was  never  given  the  authority 
to  decide  on  formulations  of  dietary 
supplements,  and  that  setting  such 
formulations  is  the  exclusive  role  of  the 
manufacturer.  Further,  the  comment 
stated  that  there  is  nothing  "imitation" 
about  "less"  in  the  supplement 
industry,  and  that  a  requirement  that  a 
supplement  be  labeled  "imitation"  if  it 
is  nutritionally  inferior  to  another 
product  forces  manufacturers  to 
increase  potencies  in  order  that  their 
products  will  not  have  to  be  labeled 
"imitation." 
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Under  section  403(r)(2)(A)(ii)  of  the 
act,  for  a  food  to  be  labeled  as 
"(nutrient)  free."  the  nutrient  must 
usually  be  present  in  the  food  or  in  a 
food  for  which  it  substitutes,  as  that 
term  is  defined  by  the  Secretary  (and  by 
delegation,  FDA)  for  the  food. 
Accordingly,  the  agency  defined 
"substitute  foods"  in  §  101.13(d)  (21 
CFR  101.3(d))  in  the  final  rule  on 
nutrient  content  claims  (58  FR  2302  at 
2411)  for  the  purpose  of  identifying  the 
characteristics  that  substitute  foods 
must  have  if  they  are  to  bear  nutrient 
content  claims  that  highlight  di^erences 
between  them  and  the  foods  for  which 
they  substitute.  The  definition  states 
that  a  substitute  food  is  one  that  may  be 
used  interchangeably  with  another  food 
that  it  resembles,  i.e..  to  which  it  is 
organoleptically,  physically,  and 
functionally  (including  shelf  life) 
similar  and  to  which  it  is  not 
nutritionally  inferior,  unless  it  is  labeled 
as  an  "imitation."  Additionally. 
§  101.3(e)(1)  (21  CFR  101.3(e)(1))  states 
that  a  food  shall  be  deemed  to  be  an 
imitation,  and  thus  subject  to  the 
requirements  of  section  403(c)  of  the  act. 
if  it  is  a  substitute  for  or  resembles 
another  food  but  is  nutritionally  inferior 
to  that  food.  Thus,  the  issue  that  the 
agency  must  consider  is  whether  dietary 
supplements  that  are  foods  should  be 
subject  to  these  provisions  on  substitute 
foods  as  any  other  foods  are. 

The  agency  has  no  evidence  that 
manufacturers  will  increase  the 
potencies  for  their  products  to  avoid  the 
use  of  this  term  and  disagrees  that  this 
provision  will  interfere  with  a 
manufacturer's  right  to  decide  on 
product  formulations.  It  is  extremely 
unlikely  that  the  term  "imitation"  Vill 
ever  be  used  on  dietary  supplements, 
particularly  dietary  supplements  of 
vitamins  and  minerals.  The  issue  of 
whether  a  supplement  would  be  an 
"imitation  "  would  arise  only  when  a 
manufacturer  chooses  to  make  a  "free" 
or  "low"  claim  for  sugar  or  sodium  on 
a  dietary  supplement  (see  comment  4). 
In  such  circumstances,  under  section 
403(r)(2)(A){ii)  of  the  act,  the 
manufacturer  must  identify  a  product 
on  the  market  with  which  its  product 
can  be  used  interchangeably,  to  which 
the  manufacturers  product  is  not 
nutritionally  inferior,  and  that  contains 
sodium  or  sugar.  Such  a  product  may 
include  the  version  of  the 
manufacturer's  product  that  contains 
sodium  or  sugar.  As  long  as  such  a 
product  exists,  the  manufacturer's 
product  need  not  be  labeled  as  an 
imitation.  Moreover,  if  because  of  the 
way  the  manufacturer  has  formulated  its 
produc*.  there  is  no  product  with  which 


it  is  used  interchangeably,  the  product 
can  be  called  " ,  a  sodium- 
free  food."  Only  in  the  rare  situations  in 
which  neither  of  the  conditions  apply 
would  the  product  have  to  be  called 
"imitation"  for  it  to  bear  a  "free"  or 
"low"  sodium  or  sugar  claim. 

Sections  101.13(dT(l)  and  (d)(2)  are 
designed  to  ensuj'e  that  material 
differences  between  the  substitute  food 
and  the  reference  food  are 
conspicuously  stated  on  the  label  or 
labeling  of  the  food,  so  that  consumers 
can  maike  fully  informed  judgments 
about  the  value  of  the  substitute  food 
and  its  usefulness  in  maintaining 
healthy  dietary  practices.  If  a  product 
has  substantially  less  of  a  nutrient  than 
the  reference  food,  and  to  that  extent  is 
materially  different  and  inferior  in 
nutrient  content,  then  "imitation"  is  an 
entirely  appropriate  term.  For  this 
reason,  the  agency  concludes  that  there 
is  no  reason  to  apply  the  substitute  food 
provisions  any  differently  to  dietary 
supplements  than  to  other  foods. 

2.  Requirements  for  "Low"  and  "Free" 
Claims 

4.  Several  comments  from  dietary 
supplement  manufacturers  and  trade 
associations  questioned  the  need  to 
allow  "low"  and  "free"  claims  for 
nutrients  such  as  fat  and  cholesterol  that 
are  not  typically  found  in  dietary 
supplements.  One  comment  suggested 
that  "free,"  "low,"  and  "reduced" 
claims  for  calories,  fat,  and  cholesterol 
on  dietary  supplements  should  be 
permitted  only  on  dietary  supplements 
that  are  a  significant  source  of  calories, 
such  as  protein  supplements.  The 
comment  argued  that  consumers  do  not 
expect  most  dietary  supplements  to 
contain  significant  amounts  of  calories, 
and  that  it  is  nonsensical  and  confusing 
to  permit  dietary  supplements  that  are 
not  a  significant  source  of  calories  to 
make  a  claim  about  reduced  amounts  of 
calones,  fat.  and  cholesterol  contained 
therein.  Another  comment  stated  that 
Americans  who  consume  dietary 
supplements  do  not  do  so  because  the 
products  are  "low  in  fat,"  "cholesterol 
free,"  or  "low  calorie,"  and  that 
consumers  are  not  interested  in  the  fat 
content  of  dietary  supplements.  The 
comment  argued  that  consumers  care 
about  the  substances  in  the  products 
and  the  benefits  that  those  products  can 
have  for  their  health. 

In  the  proposal  on  nutrient  content 
claims  for  dietary  supplements,  the 
agency  requested  comment  on  the  need 
for  extending  "free,"  "low,"  and 
"reduced"  claims  to  dietary 
supplements  (58  FR  33731  at  33745). 
The  agency  has  reviewed  the  comments 
that  it  received  and  is  persuaded  by 


them  that  it  not  meaningful  to  allow 
claims  about  the  calorie,  fat  (including 
saturated  fat),  or  cholesterol  content  of 
most  dietary  supplements.  Most  of  these 
products  do  not  contain  those  nutrients, 
and  most  consumers  do  not  expect  that 
they  do.  Thus,  consumers  would  not 
generally  look  to  these  products  in 
making  dietary  choices  that  are 
designed  to  control  the  amount  of 
calories,  fat.  saturated  fat.  and 
cholesterol  in  the  foods  they  eat.  In  fact, 
claims  about  these  nutrients  in  most 
dietary  supplements  would  only  serve 
to  confuse  consumers.  While  it  is  true 
that  FDA  is  requiring  information  about 
these  nutrients  in  the  nutrition  label  of 
supplements  of  herbs  and  of  other 
similar  nutritional  substances,  this 
requirement  derives  mainly  from  the 
limitation  on  the  exemption  in  section 
403(q)(5){F)  of  the  act  (formerly  section 
403(q)(5)(E)).  See  the  final  rule  on 

f;eneral  requirements  for  nutrition 
abeling  for  dietary  supplements 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

However,  the  agency  recognizes  that 
there  are  some  dietary  supplements, 
such  as  protein  supplements,  in  which 
the  amount  of  calories  in  the  product  is 
significant  to  consumers.  On  these 
products,  the  source  of  the  calories, 
particularly  whether  they  are  from  fat.  is 
relevant  and  useful  information. 

Therefore,  FDA  has  decided,  based  on 
the  comments  that  it  received  to  only 
allow  calorie,  fat,  saturated  fat.  and 
cholesterol  claims  on  those  dietary 
supplements  in  which  the  amount  of 
calories  is  important  to  consumers.  In 
attempting  to  define  what  this  level  of 
calories  should  be.  the  agency  looked 
first  to  §  101.9(f)(1)  and  (j){4).  which 
said  that  a  food  has  "insignificant" 
calories  for  the  purposes  of  nutrition 
labeling  if  it  has  an  amount  of  calories 
that  can  be  rounded  to  zero.  Section 
101.9(c)(1)  states  that  "less  than  5 
calories"  per  serving  may  be  expressed 
as  zero,  the  same  amount  that  is  defined 
as  "calorie  free." 

While  FDA  does  not  have  information 
on  the  caloric  content  of  dietary 
supplements,  it  would  not  be 
unreasonable  to  expect  that  many 
dietary  supplements  contain  more  than 
5  calories  (cal)  per  serving,  particulafrly 
children's  chewable  vitamin  and 
mineral  supplements,  supplements  that 
contain  herbal  extracts,  and 
supplements  that  contain  caloric 
binders  and  fillers.  Thus,  to  tie  the  use 
of  "free."  "low."  and  "reduced"  calorie, 
fat.  and  cholesterol  claims  on  labels  of 
dietary  supplements  to  the  presence  of 
more  than  an  "insignificant  amount"  of 
calories  in  the  food  would  be  over- 
inclusive  and  would  allow  many 


products  in  which  the  amount  of 
calories  is  not  significant  to  consumers 
to  bear  such  claims. 

FDA  next  looked  at  the  definition  of 
"low  calorie"  in  §  101.60(b)(2)  (21  CFR 
101.60(b)(2))  for  use  in  determining 
which  dietary  supplements  should  be 
allowed  to  bear  "free,"  "low,"  and 
"reduced"  claims.  Section  101.60(b)(2) 
defines  a  "low  calorie"  food  as  a  food 
that  contains  40  cal  or  less  per  reference 
amount  customarily  consumed 
(hereinafter  referred  to  as  reference 
amount)  and  per  50  grams  (g)  if  the 
reference  amount  is  small.  FDA  believes 
that  40  cal  per  reference  amount 
represents  a  reasonable  level  for 
demarcating  a  dietetically  relevant 
source  of  calories  for  dietary 
supplements.  In  a  product  that  contains 
this  amount  of  calories,  the  source  of  the 
calories  (e.g.,  fat)  is  of  significance  to 
consumers. 

Accordingly,  the  agency  is  revising 
§  101.62(a)  (21  CFR  101.62(a))  by  adding 
paragraph  (a)(4)  to  state  that  "free," 
"low,"  and  "reduced"  claims  for  fat, 
saturated  fat,  and  cholesterol  may  not  be 
made  for  dietary  supplements  that  meet 
the  criteria  in  §  101.60(b)(1)  and  (b)(2) 
for  "calorie  free"  and  "low  calorie" 
claims.  FDA  is  also  revising  §  101.13(b) 
by  adding  new  paragraph  (b)(5)  to 
reflect  these  provisions.  As  a 
consequence,  claims  that  identify  all 
products  of  that  class  of  being  "low"  or 
"free"  of  a  nutrient  (e.g.,  "vitamin  C 
supplement,  a  fat-free  supplement") 
will  also  be  prohibited. 

However,  to  use  the  same  criteria  (i.e., 
that  a  product  may  not  be  "calorie  bee" 
or  "low  calorie")  as  a  basis  for  when  a 
calorie  claim  may  be  made,  has  the 
effect  of  prohibiting  the  very  claims  that 
the  criterion  seeks  to  permit,  namely 
"calorie  free"  and  "low  calorie"  claims. 
Such  a  criterion  would  permit  only 
relative  calorie  claims  (e.g.  "reduced") 
on  dietary  supplements.  Therefore,  a 
slightly  different  scheme  for  permitting 
calorie  claims  on  certain  dietary 
supplements,  such  as  protein 
supplements,  must  be  derived. 

vVhile,  as  stated  above,  the  agency 
believes  that  calorie  claims  should  not 
be  permitted  on  most  dietary 
supplements,  it  does  believe  that 
"calorie  free"  and  "low  calorie"  claims 
may  be  appropriate  if  an  equivalent 
amount  of  a  similar  food  (i.e.,  another 
protein  supplement)  that  the  labeled 
food  resembles  and  for  which  it 
substitutes  would  normally  contain  an 
appreciable  amount  of  calories.  Such  a 
claim  would  highlight  that  the  labeled 
food  had  a  different  calorie  profile  than 
would  be  expected  irf  the  similar 
product.  It  would  also  serve  to  direct  a 
consumer  to  a  product  that  had  a  lower 
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amount  if  calories.  Because  the  food 
would  nieet  the  criteria  for  "low 
calorie"  land  would  be  so  labeled,  it 
would  n  }t  be  necessary  to  highlight  any 
compara  live  differences  between  the 
labeled  i  nd  the  similar  food  as  would  be 
required  for  a  relative  claim. 

There  ore,  the  agency  is  revising 
§  101.62  a)  by  adding  new  paragraph 
(a)(4)  to  tate  that  claims  for  calories 
may  not  }e  made  on  labels  of  dietary 
supplem  ants  that  meet  the  criteria  in 
§  101.60  b)(l)  or  (b)(2)  for  "calorie  free" 
and  "lo\ '  calorie"  except  when  an 
equivale  it  amount  of  a  similar  dietary 
supplem  ant  (e.g.,  another  protein 
supplement)  that  the  labeled  food 
resemblas  and  for  which  it  substitutes 
normall'  exceeds  the  definition  for 
"low  cal  )rie"  in  §  101.60(b)(2).  It  is 
includin  ;  similar  language  in 
§101.13  b)(5). 

The  c(  mments  specifically  objected  to 
claims  f<  r  calories,  fat,  and  cholesterol. 
Claims  f  )r  sodium  and  sugar  content 
were  nol  mentioned.  Since  the  sugar 
and  sodi  .im  levels  in  dietary 
supplem  ants  can  vary  substantially,  the 
agency  f  nds  that  claims  about  the  sugar 
and  sodi  am  content  of  dietary 
supplem  ants  may  be  useful  in  helping 
consume  rs  to  make  purchasing 
decision  i  that  will  assist  them  in 
maintair  ing  healthy  dietary  practices. 
Thus,  ex  ending  the  definitions  of 
"low,"  "  Tee,"  and  "reduced"  for  sugar 
and  sodi  jm  to  dietary  supplements  is 
appropri  ite  irrespective  of  the  calorie 
level  of  t  le  dietary  supplement. 
Therefor  5,  FDA  concludes  that  there  is 
no  need  ;o  place  limitations  on  claims 
for  sugar  and  sodium  content  other  than 
those  in  j§  101.60(c)  and  101.61, 
respecti^  ely.  As  explained  below,  FDA 
is  amenc  ing  these  provisions  to  reflect 
their  apj  lication  to  dietary 
supplem  ants. 

3.  Labeli  ig  Mechanics 

a.  Type  i  ize 
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made  no  special  provision  for  dietary 
supplements  in  the  type  size 
requirements  for  nutrient  content 
claims.  FDA  discusses  the  type  size 
requirements  for  the  nutrition  labeling 
of  dietary  supplements  in  the  final  rule 
on  nutrition  labeling  of  dietary 
supplements  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

FDA  stated  in  the  technical 
corrections  document  (58  FR  44020  at 
44020  and  44021)  that  there  was  a  need 
to  specify  the  minimum  type  size  for 
labehng  information  (e.g., 
accompanying  information)  required 
under  the  nutrient  content  claims 
regulation.  As  a  result,  the  agency 
modified  §  101.2(b)  to  include 
§§101.13,  101.54, 101.56,  101.60, 
101.61,  101.62,  and  101.65  in  the  list  of 
sections  set  out  in  §  101.2(b)  for  which 
a  minimum  type  size  for  required  label 
information  is  specified.  For 
consistency,  the  agency  also  modified 
§  101.2(f)  to  include  §§  101.13, 101.54. 
101.56.  101.60. 101.61,  101.62,  and 
101.65.The  effect  of  these  revisions  for 
dietary  supplements  is  that  label 
information  required  by  the  nutrient 
content  claims  regulations,  but  whose 
type  size  is  not  otherwise  specified,  will 
be  required  to  be  in  letters  or  numbers 
no  less  than  one-sixteenth  of  an  inch  in 
height  unless  otherwise  specified  by 
§  101.2(c).  FDA  believes  that  making 
nutrient  content  claims  on  dietary 
supplements  subject  to  this  requirement 
is  appropriate  because  this  requirement 
is  the  logical  outgrowth  of  the  proposal. 
In  the  proposal  on  nutrient  content 
claims  for  dietary  supplements,  FDA 
raised  the  issue  of  how  to  make  nutrient 
content  claims  on  dietary  supplements. 
The  question  of  how  to  ensure  the 
legibility  of  the  referral  statement, 
which  is  required  by  section  403fr)(2)(B) 
of  the  act.  is  one  that  is  at  least 
implicitly  raised  by  this  issue.  Thus,  the 
agency's  decision  to  explicitly  address 
the  question  of  the  type  size  of  the 
referral  statement  in  this  final  rule 
represents  the  logical  outgrowth  of 
issues  that  were  raised  in  the  proposal. 

The  agency  pointed  out  in  tne 
technical  corrections  document  that  if 
there  are  circumstances  in  which  the 
product  is  not  able  to  comply  with  type 
size  requirements,  manufacturers  may 
request  an  alternative  means  of 
compliance  (e.g.,  permission  to  use  a 
reduced  type  size)  in  accordance  with  § 
101.9(g)(9).  Section  101.9(g)(9)  states 
that  when  it  is  not  technologically 
feasible,  or  some  other  circumstance 
makes  it  impracticable,  for  firms  to 
comply  with  nutrition  labeling 
requirements,  they  may  write  to  the 
Office  of  Food  Labeling.  Food  and  Drug 
Administration,  and  request  an 
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alternative  means  of  compliance.  For 
the  reasons  explained  above,  dietary 
supplements  of  herbs  and  other  similar 
nutritional  substances  are  appropriately 
subject  to  this  provision  even  though  it 
was  not  specifically  set  out  in  the 
proposal  on  nutrient  content  claims  for 
dietary  supplements.  A  similar 
provision  is  included  in  §  101.36(d)(2) 
of  the  final  regulation  for  nutrition 
labeling  for  dietary  supplements  of 
vitamins  and  minerals,  in  a  companion 
document  in  this  issue  of  the  Federal 
Register.  These  provisions  allow 
flexibility  to  ensure  that  there  will  be 
either  sufficient  space  to  make  nutrient 
content  claims  on  the  labels  of  dietary 
supplements,  or  that  manufacturers  will 
have  recourse  to  request  relief. 

b.  Disclosure  levels 

6.  One  comment  stated  that  there  are 
a  certain  number  of  products,  such  as 
chewable  tablets  containing  sodium 
ascorbate,  for  which  information  on 
sodium  might  be  useful  to  consumers  in 
maintaining  healthy  diets.  The  comment 
suggested  that  the  agency  urge 
supplement  manufacturers  to  include 
information  on  sodium  content,  even 
though  the  sodium  level  might  not  reach 
the  threshold  levels  established  in 
§  101.13(h)(1)  that  would  trigger  a 
required  statement. 

The  agency  disagrees  that  there  is  a 
sufficient  basis  for  requiring  either  the 
declaration  of  total  sodium  content  on 
the  principal  display  panel  of  a  dietary 
supplement  or  for  requiring  a  referral 
statement  directing  the  consumer  to  the 
nutrition  label  for  information  about 
sodium  content  on  all  dietary 
supplements.  Section  101.13(h)(1) 
specifies  that  the  referral  statement  (i.e., 
"See  [appropriate  panel]  for  information 
about  [nutrient  requiring  disclosure] 
and  other  nutrients")  is  required  only 
when  the  sodium  (or  fat,  saturated  fat, 
or  cholesterol)  content  of  a  product 
exceeds  the  disclosure  level.  FDA  finds 
that  there  is  no  reason  to  provide  a 
different  rule  for  dietary  supplements. 

To  the  extent,  as  the  comment 
suggests,  that  information  on  sodium 
content  would  be  useful,  it  will  be 
provided  on  the  nutrition  label  as  long 
as  it  is  present  at  more  than  an 
insignificant  level.  Section  101.36(b)(3), 
which  lists  the  nutrients  that  must  be 
included  in  the  nutrition  label  of  a 
dietary  supplement  of  a  vitamin  or 
mineral,  provides  that  all  nutrients 
listed  in  §  101.9(c),  including  sodium, 
must  be  declared  on  the  nutrition  label 
of  a  dietary  supplement  of  vitamins  and 
minerals,  except  that  nutrients  present 
at  levels  that  would  be  declared  as  zero 
shall  not  be  declared.  (For  sodium,  the 
amount  that  is  declared  as  zero  is  less 


than  5  milligrams  (mg)  per  serving.) 
Section  101.9(c)  itself  requires  that 
sodium  be  Usted  on  the  nutrition  label 
of  other  dietary  supplements. 
Consumers  thus  will  be  able  to  readily 
find  the  amount  of  sodium  in  a  product 
by  examining  the  nutrition  label. 
Because  the  comment  provided  no  basis 
for  its  suggestion  other  than  usefulness, 
FDA  is  not  making  any  special 
provision  for  the  declaration  of  sodium 
on  dietary  supplements. 

4.  Relative  Claims,  Reference  Foods, 
"Modified" 

7.  One  comment  requested  that  the 
agency  clarify  in  §  101.13(j)  that  for 
dietary  supplements,  the  reference  food 
may  be  a  source  of  the  nutrient  in  either 
a  dissimilar  food  within  a  product 
category  or  a  similar  food.  The  comment 
stated  that  the  most  helpful  information 
to  a  consumer  purchasing  a  dietary 
supplement  often  may  be  a  comparison 
of  the  vitamin  or  mineral  content  to  a 
recognized  source  of  the  nutrient,  e.g., 
"contains  more  vitamin  C  than  two  8  oz 
glasses  of  orange  juice."  In  addition,  the 
comment  maintained  that  the  examples 
used  in  the  proposed  rule  on  nutrient 
content  claims  for  dietary  supplements 
(58  FR  33731  at  33737)  for  comparing 
dissimilar  foods  within  the  same 
product  category  (e.g.,  potato  chips  as  a 
reference  for  pretzels)  generally  does  not 
apply  to  dietary  supplements. 

The  agency  agrees  that  a  clarification 
is  warranted  to  reinforce  that  §  101.13(j) 
applies  to  dietary  supplements  as  well 
as  to  foods  in  conventional  food  form. 
Section  101.13(j)(l)(i)(A)  states  that  for 
"less"  (or  "fewer")  and  "more"  claims, 
the  reference  food  may  be  a  dissimilar 
food  within  a  product  category  that  can 
generally  be  substituted  for  one  another 
in  the  diet  (e.g.,  potato  chips  as 
reference  for  pretzels)  or  a  similar  food 
(e.g.,  potato  chips  as  reference  for  potato 
chips). 

The  agency  agrees  that  adding 
examples  that  are  specific  for  dietary 
supplements  will  clarify  that  for  "less" 
(or  "fewer")  and  "more"  claims,  the 
reference  food  may  be  a  dissimilar  food 
within  a  product  category  for  which  the 
labeled  food  can  generally  be 
substituted  (e.g.,  orange  juice  as  a 
reference  for  vitamin  C  tablet)  or  a 
similar  food  (e.g.,  one  brand  of 
multivitamin  as  a  reference  for  another 
brand  of  multivitamin).  Accordingly, 
the  agency  is  revising  §  101.13(j)(l)(i)(A) 
to  include  these  examples. 

Additionally,  to  clarify 
§101.13(j)(l)(i)(B)  for  "light." 
"reduced,"  "added."  "fortified,"  and 
"enriched"  claims,  the  agency  is 
revising  this  regulation  to  include  ah 
example  of  a  reference  food  that  is  a 


similar  food  (e.g.,  one  brand  of 
multivitamin  for  another  brand  of 
multivitamin). 

8.  One  comment  agreed  that  the  term 
"modified"  would  rarely  be  a  useful 
term  for  vitamin/mineral  supplements 
but  stated  that  this  term  might  be  useful 
for  certain  dietary  supplements  that 
contain  "other  similar  nutritional 
substances."  The  comment  stated  that 
there  are  techniques  for  concentrating 
certain  fish  oils  that  are  high  in  omega- 
3  fatty  acids.  The  comment  suggested 
that  the  use  of  the  term  "modified" 
might  serve  to  distinguish  products 
containing  the  concentrated  fish  oils 
from  other  fish  oil  products  that  would 
have  to  be  taken  several  times  a  day  to 
provide  the  same  amount  of  fish  oil  and 
thus  result  in  the  consumption  of 
significantly  more  calories.  The 
comment  argued  that  use  of  the  term 
"modified"  on  dietary  supplements 
should  be  authorized  to  maintain  the 
principle  of  consistency  between  foods 
in  conventional  food  form  and  dietary 
supplements. 

The  agency  agrees.  FDA  has  defined 
"modified"  tor  use  as  part  of  the 
statement  of  identity  on  foods  to  reflect 
the  fact  that  a  change  has  been  made  in 
a  food  (56  FR  60421  at  60454).  The  term 
is  not  to  be  used  alone,  nor  is  the  term 
to  be  used  to  describe  products  that 
have  not  been  altered  (58  FR  2302  at 
2367  and  2412).  Based  on  the  comment, 
the  agency  concludes  that  this  term  may 
have  some  limited  usefulness  for  dietary 
supplements,  and  thus  this  term  may  be 
used  on  such  products  when  they  meet 
the  conditions  of  §  101.13(k).  FDA  finds. 
however,  that  no  change  in  §  101. 1 3  (k) 
is  necessary  to  authorize  this  use  of  the 
term. 

5.  Reference  Amounts 

9.  One  comment  stated  that  if 
comparative  claims  (e.g.,  "reduced 
sodium")  were  to  be  made  for  dietary 
supplements,  there  need  to  be  reference 
amounts  (i.e.,  reference  amounts 
customarily  consumed)  established  so 
that  one  product  recommending 
consumption  of,  for  example,  one 
tablespoon  (tbsp)  per  day  is  not 
compared  to  a  product  recommending 
five  tbsp  per  day.  The  comment  argued 
that  the  proposal  allows  very  flexible 
reference  amounts  for  supplements  (i.e., 
whatever  the  manufacturer  is 
recommending  for  consumption)  and 
suggests  that  reference  amounts  of 
reference  foods  (as  established  in 

§  101.13(j))  be  specified  in  more 
concrete  terms. 

The  agency  is  not  persuaded  by  the 
comment  that  more  concrete  terms  are 
needed  for  reference. amounts  at  this 
time.  The  agency  has  established  in  the 
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final  rule  on  general  requirements  for 
nutrition  labeling  for  dietary 
supplements  published  elsewhere  in 
this  issue  of  the  Federal  Register  a 
definition  for  the  reference  amount 
customarily  consumed  for  dietary 
supplements  in  §  101.12(b)  as  "the 
maximum  amount  recommended  on  the 
label  for  consumption  per  eating 
occasion  or,  in  the  absence  of 
recommendations,  1  tablet,  capsule, 
packet,  or  teaspoonful,  as  appropriate." 
This  definition  is  based  on  comments 
received  on  the  proposal  for  mandatory 
nutrition  labeling  for  dietary 
supplements. 

Section  101.13(p)(l),  which  FDA 
proposed  to  apply  to  dietary 
supplements,  states  that  unless 
otherwise  specified,  the  reference 
amount  customarily  consumed  set  forth 
in  §  101.12(b)  through  (f)  shall  be  used 
in  determining  whether  a  product  meets 
the  criteria  for  a  nutrient  content  claim. 
The  comment  did  not  suggest  an 
alternative  to  the  reference  amount  that 
could  be  used  as  the  basis  for 
comparative  claims  for  dietary 
supplements.  Therefore,  given  the  fact, 
as  the  agency  said  in  the  proposal  on 
nutrient  content  claims  for  dietary 
supplements  (58  FR  33731  at  33732). 
that  a  consistent  approach  to  nutrient 
content  claims  on  dietary  supplements 
and  on  foods  in  conventional  food  form 
will  increase  consumers'  ability  to  use 
and  understand  such  claims.  FDA  is  not 
adopting  a  different  approach  to 
comparative  claims  for  dietary 
supplements  than  the  one  that  it 
adopted  for  foods  in  conventional  food 
form. 

The  agency  acknowledges  that  there  is 
a  potential  for  unfair  marketing  and 
misleading  claims  if  the  serving  size  is 
manipulated  upwards  or  downwards  to 
enable  a  product  to  make  a  nutrient 
content  claim.  The  agency  retains  the 
authority  to  regulate  any  such 
misleading  claims  under  section  403(a) 
of  the  act.  Issues  concerning  serving  size 
are  further  discussed  in  the  companion 
document  on  nutrition  labeling  for 
dietary  supplements,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

IV.  Definitions  for  Specific  Nutrient 
Content  Claim  Terms 

A.  Use  ofRDI's  and  DRVs  m 
Formulating  Definitions 

10.  Many  comments  stated  that 
limiting  nutrient  content  claims  to  those 
nutrients  with  RDI's  or  DRVs  was 
unnecessarily  restrictive.  Several 
comments  suggested  that  content  claims 
should  be  authorized  with  respect  to  a 
nutrient  as  long  as  it  has  either  an  RDI 


or  DRV  as  established  by  FDA  in 
§  101.9(c)  )r  a  Recommended  Dietary 
Allowana  (RDA)  as  established  by  the 
National  A  cademy  of  Sciences  (NAS) 
(Ref.  4).  O  her  comments  also  stated  that 
nutrient  c<  ntent  claims  should  be 
authorizec  for  nutrients  for  which  NAS 
has  establi  shed  Estimated  Safe  and 
Adequate  Daily  Dietary  Intakes 
(ESADDI's  .  Other  comments  suggested 
that  FDA  s  lould  expand  the  number  of 
vitamins  a  id  minerals  with  RDI's  when 
it  publish*  5  the  final  RDLTiRV  rule 
following  he  expiration  of  the  DS  act 
moratoriui  a. 

FDA  agr  ses  that  the  current  list  of 
RDI's  does  not  represent  the  entire  list 
of  nutrient  s  for  which  dietary 
recommen  lations  have  been 
establishe<  .  The  agency  had  proposed  to 
establish  F  DI's  for  all  nutrients  for 
which  RDi  L's  or  ESADDI's  were 
provided  i  i  the  1989  edition  of  the  NAS 
RDA's  (56  FR  60366).  However,  under 
the  DS  act,  the  agency  was  constrained 
to  retain  tl  e  label  reference  values 
establishe<  in  §  101.9(c)(8)(iv)  until  at 
least  Nove  nber  8, 1993.  These  values 
were  basec  on  the  1968  RDA's.  The 
1968  RDA  5  did  not  contain 
recommen  ied  dietary  values  for  a 
number  of  nutrients  for  which  NAS  has 
subsequen  ly  provided  RDA's  or 
ESADDI's.  RDA's  for  vitamin  K  and 
selenium  i  irere  established  subsequent 
to  1968  antl  are  listed  in  the  1989 
edition  of  ihe  NAS  RDA's  (Ref.  4). 
Furthermokfl,  the  1980  and  1989 
editions  ol^the  NAS  RDA's  provided 
ESADDI's  for  chloride,  manganese, 
fluoride,  cfiromium.  and  molybdenum. 
Now  that  the  moratorium  established  by 
the  DS  act  jhas  expired,  the  agency  is 
proposing  jalsewhere  in  this  issue  of  the 
Federal  Register  to  establish  RDI's  for 
all  nutrients  for  which  RDA's  or 
ESADDI's  $re  provided  in  the  1980  and 
1989  editiins  of  the  NAS's 
Recommended  Dietary  Allowances  but 
for  which  RDI's  or  DRVs  have  not  been 
established  by  FDA.  Once  RDI's  are 
establishei  for  these  additional  seven 
nutrients, :  lutrient  content  claims  may 
be  made  fc  r  them. 

FDA  inti  inds  to  consider  revising  all 
of  the  RDI  i  to  conform  to  the  most 
recent  lev«  Is  established  by  NAS. 
However,  TDA  is  aware  that  NAS  is  in 
the  proces  i  of  reevaluating  the  basis  on 
which  RDj  i's  are  determined.  It  is 
considerinjg  the  issue  of  whether  values 
should  be  selected  to  prevent 
deficiencii  s  or  to  promote  optimal 
wellness. '  "he  agency  believes  that  its 
action  sho  ild  await  completion  of  the 
NAS  proa  ss.  FDA  is  committed  to 
working  vi  ith  NAS  to  help  resolve  this 
issue. 


Accordingly,  as  stated  in  response  to 
comment  number  1  above.  FDA  has 
concluded  that  it  is  not  possible  to 
define  nutrient  content  claims  for 
nutrients  for  which  no  reliable  reference 
standards  such  as  the  RDIs  and  DRV  s 
have  been  established.  The  agency 
believes  that  authorization  for  nutrient 
content  claims  for  nutrients  for  which 
no  RDI  or  DRV  exists  (e.g..  vitamin  K) 
needs  to  be  deferred  until  RDI's  or 
DRVs  are  adopted.  In  the  interim, 
quantitative  nutrient  information  may 
be  listed  in  the  nutrition  label  as 
discussed  in  the  final  rule  on  general 
requirements  for  nutrition  labeling  for 
dietary  supplements  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Also,  manufacturers  may  provide 
amount  or  percentage  statements  as 
described  in  §  101.13(i){3)  for  those 
nutrients  that  do  not  have  RDI's  or 
DRVs.  For  example,  while  there  is  no 
RDI  for  fluoride,  under  this  provision, 
manufacturers  may  declare  the  amount 
of  the  nutrient  present  (e.g..  2  mg 
fluoride)  on  any  panel  outside  of  the 
Nutrition  Facts  box. 

11.  One  comment  stated  that  claims 
should  be  permitted  for  beta- 
carotene.The  agency  believes  that 
claims  regarding  fcefa-carotene  (e.g., 
"contains  fcefa-carotene")  are  claims 
about  an  ingredient  that  make  implied 
representations  about  the  level  of 
vitamin  A  that  is  present  in  the  food  as 
fcefa-carotene.  This  conclusion  is 
consistent  with  section  403(r)(l)(A)  of 
the  act.  which  states  that  a  food  can  be 
misbranded  by  a  statement  that 
expressly  or  by  implication 
characterizes  the  level  of  a  nutrient  in 
a  food.  The  agency  considers  that  the 
claim  "contains  beta-carotene"  implies 
that  there  is  enough  feeta-carotene  in  the 
food  to  constitute  a  "good  source"  of 
vitamin  A  (i.e.,  it  contains  10  percent  or 
more  of  the  DV  for  vitamin  A  from  beta- 
carotene).  Such  a  claim  is  provided  for 
in  §  101.65(c). 

12.  One  comment  advocated  defining 
nutrient  content  claims  for  ultratrace 
nutrients  including  boron,  silicon, 
vanadium,  arsenic,  and  tin.  The 
comment  stated  that  claims  about  these 
ultratrace  elements  should  be  permitted 
on  the  basis  of  the  RDA,  ESADDI,  or  the 
amounts  found  in  the  average  well- 
balanced  diet.  Additionally,  this 
comment  argued  that  reference  valdes 
should  be  available  for  ultratrace 
nutrients  once  reputable  scientific 
evidence  is  established  that  such 
nutrients  serve  important  metabolic  or 
physiological  functions  in  the  body.  The 
comment  also  suggested  that  label 
information  be  permitted  for  choline 
and  inositol. 
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The  agency  disagrees.  The  trace 
elements  arsenic,  nickel,  silicon,  boron, 
cadmium,  lead,  lithium,  tin.  vanadiimi. 
and  cobalt,  as  well  as  choline  and 
inositol,  have  not  been  shown  to  be 
essential  in  humans.  No  RDA's  or 
ESADDI's  for  these  substances  have 
been  established  by  NAS.  NAS  states 
that  several  of  these  substances 
"naturally  present  in  foods  are  known  to 
be  required  in  the  diets  of  various 
animal  or  microbial  species,  but  there  is 
little  or  no  evidence  of  their  dietary 
essentiality  for  humans"  (Ref.  4).  While 
NAS  acknowledges  that  some  of  these 
classes  of  substances  may  "one  day  be 
candidates  for  RDA's,"  it  states  that 
there  is  currently  no  evidence  that  these 
substances  are  essential  in  humans  (Ref. 
4). 

As  stated  in  the  "Summary"  section 
of  the  10th  edition  of  the  NAS  RDA 

Eublication  (Ref.  4).  the  NAS  RDA's  are 
ased  not  only  on  data  from  nutrient 
intake  measurements  but  also  on 
information  from  nutrient  balance 
studies,  experimental  intake  studies, 
biochemical  measurements, 
epidemiological  observations  of  nutrient 
status,  and  extrapolation  of  data  from 
animal  experiments.  FDA  does  not  agree 
with  the  comments  that  it  is  desirable  to 
base  label  reference  values  for  nutrient 
content  claims  solely  on  individual 
scientific  research  publications,  no 
matter  how  current,  or  solely  on  data  on 
amounts  of  the  trace  element  found  in 
well-balanced  diets.  The  existence  of 
such  data  does  not  mean  that  there  is 
scientific  agreement  on  the  essentiality 
of  the  nutrient  or  on  the  recommended 
level  in  the  diet.  Should  agreement  on 
the  essentiality  of  additional  nutrients 
be  reached,  timely  and  appropriate 
changes  to  the  label  reference  values  can 
be  made  through  FDA's  rulemaking 
procedures. 

However,  as  stated  above, 
manufocturers  are  free  to  declare  the 
amount  of  the  trace  elements,  or  choline 
or  inositol,  on  the  product  label  outside 
of  the  "Nutrition  Facts"  panel  in 
accordance  with  §  101.13(i)(3).  Such  a 
statement  of  amount  is  not  considered 
to  characterize  the  level  of  the  nutrient 
in  the  food,  as  would  claims  such  as 
"high"  or  "more." 

13.  One  comment  stated  that  although 
no  RDI's  have  been  established  for 
certain  vitamins  and  minerals,  nutrient 
content  claims  could  be  based  on 
reference  foods  that  are  recognized 
sources  of  those  nutrients,  For  example, 
the  label  could  state  that  "Brand  X 
provides  more  vitamin  K  than  two 
servings  of  cabbage."  based  on  the 
vitamin  K  content  of  the  reference 
amount  for  vegetables  without  sauce 
listed  in  $101.12,  Table  2. 


The  agency  disagrees.  Until  a 
reference  standard  is  established  there  is 
no  basis  for  confidence  that  cabbage  is 
a  good  source  of  vitamin  K.  There  is  also 
no  basis  for  confidence  that  the  amount 
of  vitamin  K  in  the  food  that  is  to  l>e  the 
subject  of  the  claim  is  nutritionally 
significant.  Elsewhere  in  this  issue  of 
the  Federal  Register,  the  agency  has 
proposed  to  expand  the  Hst  of  nutrients 
with  RDI's,  including  vitamin  IC  At  this 
time,  however,  FDA  concludes  that  it 
would  be  premature  to  authorize  such 
claims. 

B.  Specific  Requirements  for  Nutrient 
Content  Claims  (21  CFR  101.  Subpart 
D) — Applicability  to  Dietary 
Supplements 

1.  §  101.54  Nutrient  Content  Qaims  for 
"Good  Source,"  "high."  and  *T^ore" 

a.  "Good  source"  and  "high" 

14.  One  comment  encouraged  the 
agency  to  maintain  the  proposed 
definitions  for  "good  source"  and 
"high"  for  dietary  supplements.  The 
comment  argued  that  a  higher  level  (e.g.. 
40  percent  of  the  RDI)  would  suggest  to 
consumers  that  daily  nutrient  intakes 
could  be  achieved  by  consuming  only  a 
few  foods,  which  is  inconsistent  with 
dietary  guidelines.  The  comment 
maintained  that  if  a  new  higher  claim 
level  was  adopted  for  supplements,  it 
would  likely  also  apply  to  foods  in 
conventional  food  form  based  on  the 
logic  of  the  proposal  for  nutrient  content 
claims  for  dietary  supplements  (i.e., 
consistency  in  definitions).  The 
comment'Stated  that  users  of  dietary 
supplements  are  well  aware  of  the 
elevated  nutrient  levels  in  these 
products,  and  that  a  new  paradigm  is 
not  needed  to  inform  consumers  of 
these  levels. 

On  the  other  hand,  several  comments 
did  not  support  the  proposal  to  use  the 
same  definitions  for  "good  source"  and 
"high"  claims  as  those  used  for  foods  in 
conventional  food  form.  The  comments 
argued  that  the  terms  "good  source"  and 
"high"  should  not  carry  the  same 
meaning  for  supplements  as  for  foods  in 
conventional  food  form,  that  most 
supplements  contain  at  least  100 
percent  of  the  Daily  Value  for  most  of 
the  nutrients  they  provide,  and  that 
consumers  expect  most  of  these 
products  to  contain  at  least  100  percent 
of  the  Daily  Value.  The  comments 
maintained  that  allowing  any  product 
with  as  little  as  10  or  20  percent  of  the 
RDI  to  cany  "good  source"  and  '.'high" 
claims  would  confuse  and  mislead 
consumers. 

One  comment  questioned  whether  it 
is  appropriate  to  permit  the  use  of  these 
nutrient  content  claims  on  vitamins  and 


mineral  supplements  since  it  impUes 
that  supplements  are  comparable  to,  and 
acceptable  substitutes  for,  foods  in 
conventional  food  form.  "The  comment 
also  noted  that  nutrition  educators  feel 
strongly  that  supplements  can  enhance 
the  nutrient  intake  from  foods  in 
conventional  food  form  but  can  never 
replace  them  since  foods  in 
conventional  food  form  provides  other 
important  components.  On  the  other 
hand,  many  comments  supported  the 
proposal  to  extend  the  same  definitions 
for  "good  source"  and  "high"  for  foods 
in  conventional  food  form  to  dietary 
supplements.  These  comments 
emphasized  the  importance  of 
consistency  in  definitions  to  assist 
consumer  education. 

One  comment  requested  clarification 
on  whether  the  terms  "good  source"  and 
"contains"  will  be  permitted  for  dietary 
supplements.  The  comment  maintained 
that  such  claims  provide  consumers 
with  important  information  regarding 
the  precise  content  of  various  nutrients 
and  should  not  be  subject  to 
discriminatory  treatment  solely  on  the 
basis  of  whether  such  claims  are  made 
for  a  nutrient  in  a  dietary  supplement  as 
opposed  to  one  in  a  conventional  food. 

'The  agency  has  reviewed  these 
comments  and  is  not  persuaded  that  the 
definition  of  the  terms  "good  source" 
and  "high"  should  be  different  for 
dietary  supplements  than  for  foods  in 
conventional  food  form.  The  agency 
finds  that  the  definitions  for  foods  in 
conventional  food  form  and  dietary 
supplements  should  be  consistent.  As 
directed  by  the  1990  aft»pndments 
(section  3n))(l)(A)(iii)(Vl)).  FDA  defined 
the  term  "high,"  and  the  synonyms 
"rich  in"  and  "excellent  source  of,"  for 
use  on  labels  and  in  labeling  in  §  101.54 
(58  FR  2302  at  2344).  In  §  101.54(c)(1) 
of  final  rule  on  nutrient  content  claims, 
the  agency  stated  that  the  term  "good 
source"  may  be  used  to  describe  a  food 
when  a  serving  of  the  food  contains  10 
to  19  percent  of  the  RDI  or  the  DRV  for 
a  nutrient.  Likewise,  the  agency  stated 
that  the  term  "high"  may  be  used  to 
describe  a  food  when  a  serving  contains 
20  percent  or  more  of  the  RDI  or  the 
DRV.  FDA  concluded  that  the  use  of 
these  terms  would  permit  a  sufficient 
number  of  food  items  to  bear  "good 
source"  and  "high"  claims  to  allow 
consumers  to  use  the  claims  in  selecting 
foods  that  are  better  sources  of  nutrients 
(58  FR  2344). 

While  FDA  recognizes  that  under  the 
present  definitions,  most,  if  not  all. 
dietary  supplements  of  vitamins, 
minerals,  potassium,  and  fiber  would 
qualify  for  "good  source"  or  "high" 
claims,  the  agency  does  not  agree  witn 
those  comments  that  argued  mat  the 
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definitions,  as  proposed,  would  be 
confusing  or  misleading  to  consumers. 
As  suggested  by  the  lOM  report  on 
nutrition  labeling  (Ref.  6),  the  use  of 
consistent  and  targeted  content  claims 
increases  consumers'  confidence  in  the 
validity  of  the  claim.  FDA  is  aware  of  no 
evidence  to  support  an  alternate 
conclusion.  The  basic  principle  of 
consistency  in  definitions  of  nutrient 
content  claims  is  discussed  in  detail  in 
comment  2  of  this  document. 

Furthermore,  the  agency  recognizes 
that  consumers  expect  dietary 
supplements  to  be  concentrated  sources 
of  nutrients.  Consumer  studies  support 
this  conclusion  (Refs.  1  and  5).  FDA 
acknowledges  that  the  terms  "good 
source"  and  "high"  might  be  of  limited 
utility  in  comparing  nutrient  content 
among  dietary  supplements  of  vitamins 
and  minerals  because  virtually  the 
entire  class  of  products  would  qualify 
for  such  claims.  However,  these  terms 
may  be  useful  for  some  single  source 
dietary  supplements  of  calcium,  biotm, 
or  fiber  or  for  multinutrient  preparations 
containing  these  nutrients.  These 
nutrients  are  generally  found  in  dietary 
supplements  at  levels  below  the  Daily 
Value. 

Additionally,  FDA  believes  that  these 
terms  would  be  useful  in  highlighting 
the  nutrient  content  of  some  herbs  and 
other  similar  nutritional  substances  that 
have  nutrients  at  levels  high  enough  to 
qualify  for  the  definition  of  one  of  the 
above  terms.  For  these  reasons,  the 
agency  is  not  persuaded  to  preclude  the 
use  of  these  terms  for  dietary 
supplements. 

Tne  agency  agrees  with  the  comment 
that  stated  that  dietary  supplements 
cannot  replace  foods  in  conventional 
food  form  in  all  respects  because  the 
latter  foods  supply  other  important 
components.  However,  FDA  recognizes 
that  dietary  supplements  can  be  a  useful 
part  of  the  diet  for  thj3se  who  wish  to 
make  sure  that  they  consume  at  least  the 
RDI  amount  for  all  vitamins  and 
minerals  or  for  those  who  wish  to 
increase  their  daily  intake  of  a  particular 
substance  above  those  levels  that  are 
ordinarily  available  from  conventional 
foods.  Thus.  FDA  finds  that  use  of  these 
terms  on  dietary  supplements  is 
appropriate. 

FDA  is  convinced  that  consistency  in 
definitions  of  nutrient  content  claims 
across  the  food  supply  is  necessary. 
Consistency  facilitates  consumer 
education  by  limiting  the  number  of 
terms  that  the  public  must  learn  and 
interpret.  Moreover,  different 
definitions  for  the  same  terms  for 
dietary  supplements  and  foods  in 
conventional  food  form  would  be 
confusing  to  consumers  because  of  the 


difficult  es  inherent  in  learning 
altemata  definitions  for  the  same  term. 
There  is^a  greater  chance  of  error  and 
misinteitoretation  when  several 
definitic  ns  roust  be  learned  for  the  same 
term.  Th  us,  different  definitions  would 
likely  do  more  harm  than  good. 
Accordingly,  the  agency  concludes  that 
the  proposed  definitions  for  "good 
source"  ind  "high"  are  appropriate,  and 
that  thei  9  is  no  reason  to  define  the 
terms  differently  for  dietary 
supplenients. 

The  agency  would  like  to  clarify  that 
"good  s(  urce"  and  "contains"  as 
defined  i  101.54(c)(1)  are  nutrient 
content  i  :laims  that  can  be  used  for 
foods  in  conventional  food  form  as  well 
as  for  di(  itary  supplements.  There  is 
nothing  n  this  final  rule  that  states  that 
the  use  <  f  these  terms  would  not  be 
allowed  "or  dietary  supplements. 

15.  Or  e  comment  stated  that  under 
FDA's  pi  oposal.  consumers  who  want 
truly  hiai  levels — that  is.  levels  that 
exceed  t  le  RDI — would  have  no  means 
of  identi  ying  those  products,  other  than 
reading  I  he  fine  print  on  the  back  of 
each  sup  plement  label. 

The  cc  mment  acknowledged  that 
consum«  rs  might  also  be  confused  if 
"high"  h  ad  one  meaning  when  the 
claim  appears  on  labels  of  dietary 
supplemtents  and  a  different  meaning 
when  th*  claim  appears  on  labels  of 
foods  in  conventional  food  form.  To 
avoid  th  it  inconsistency,  the  comment 
urged  FI  A  to  prohibit  the  claims  "good 
source"  md  "high"  on  supplements. 
Further,  'he  comment  suggested  that  the 
agency  s  lould  define  the  term  "high 
potency'  and  allow  it  to  be  used  only 
on  supp  ements. 

FDA  d  isagrees  that  the  terms  "good 
source"  md  "high"  should  be 
prohibited  on  the  labels  of  dietary 
supplemjents.  The  agency  recognizes 
that  a  ch  im  of  "high"  will  not 
specifics  lly  identify  those  products  that 
have  lev  sis  of  nutrients  that  exceed  the 
RDI.  Hoi  /ever,  the  quantitative  amount 
of  a  nutr  ent  in  a  dietary  supplement  is 
often  a  p  art  of  the  statement  of  identity 
for  the  p  -oduct,  and  additional 
quantita  ive  information  regarding  the 
level  of  (  nutrient  may  also  be  found  in 
amount  i  ir  percentage  statements  on  the 
principa  display  panel.  In  addition,  as 
a  result  i  f  the  agency's  new  format 
requiren  ents,  the  nutrition  label  for 
dietary  s  jpplements  of  vitamins  and 
minerals  provides  Quantitative 
informal  on  on  the  levels  of  specific 
nutrient!  as  well  as  the  percent  DV  for 
each  nut  rient  in  a  more  legible  format. 
Consequ  jntly,  consumers  will  have  easy 
access  to  information  regarding  the 
levels  of  specific  nutrients  and  may 
adjust  th  sir  levels  of  intake  accordingly. 


Further,  as  discussed  in  the  previous 
comment,  while  the  terms  "good 
source"  and  "high"  may  be  of  limited 
utility  for  dietary  supplements  of 
vitamins  and  minerals,  these  terms  may 
be  useful  in  highlighting  the  nutritional 
content  of  single  nutrients,  such  as 
biotin  and  calcium,  that  are  generally 
found  in  products  at  levels  well  below 
the  RDI,  as  well  as  of  dietary 
supplements  of  herbs  and  other  similar 
nutritional  products.  Therefore,  FDA 
concludes  that  precluding  the  use  of 
these  terms  on  dietary  supplements  is 
unjustified. 

However,  FDA  believes  that  there  is  a 
sufficient  basis  to  consider  defining  the 
term  "high  potency"  or  some  similar 
term  as  a  nutrient  content  claim.  FDA's 
tentative  view  is  that  this  term,  or  a 
similar  term  when  defined,  could 
provide  a  way  for  manufacturers  to 
describe  the  higher  levels  of  nutrients  in 
dietary  supplements.  (See  comment  25 
for  further  discussion  of  this  matter.) 

b.  "More" 

16.  One  comment  stated  that 
consumers  could  be  misled  if 
comparative  claims  are  made  among 
high  potency  vitamin/mineral 
supplements.  The  comment  stated  that 
if,  for  example,  one  brand  of  300-mg 
vitamin  B6  tablets  claimed  that  it 
contained  "more"  than  a  competitive 
250-mg  product,  then  the  consumer  may 
get  the  misleading  impression  that  the 
former  product  is  better.  The  comment 
maintained  that  as  customers  shop  for 
supplements,  they  will  be  able  to 
readily  observe  whether  one  product  is 
more  potent  than  another  without  label 
claims  suggesting  superiority  of  one 
over  another.  If  such  a  claim  resulted  in 
better  sales,  then  a  "horsepower  race" 
would  ensue.  The  comment 
recommended  that  "more"  claims  for 
vitamins  and  minerals  not  be  allowed  if 
the  nutrient  potency  of  the  reference 
product  already  meets  or  exceeds  100 
percent  of  the  Daily  Value. 

The  agency  acknowledges  that  there  is 
the  possibility  that  some  manufacturers 
may  choose  to  increase  potencies  in 
order  to  make  a  "more"  claim  in 
comparison  to  another  brand,  but  the 
agency  disagrees  that  the  limitation 
suggested  by  the  commenl  is  warranted 
at  this  time.  The  agency  points  out  that 
"more"  claims  for  nutrients  with  an  RDI 
or  DRV,  including  those  products  with 
nutrients  in  megadoses,  such  as  those  in 
the  example  cited  by  the  comment,  must 
include  the  following  information:  The 
percentage  (or  fraction)  that  the  nutrient 
was  increased  relative  to  the  RDI  or 
DRV,  the  identity  of  the  reference  food, 
and  the  quantitative  amount  of  the 
nutrient  present  (e.g.,  contains  "20 
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percent  more  of  the  DV  for  vitamin  B6 
per  tablet  than  product  *x'.  The  vitamin 
B6  content  of  product  'x*  is  250  mg.  This 
product  contains  300  mg  vitamin  B6.") 
The  nutrition  label  of  a  product 
containing  300  mg  of  vitamin  B6  must 
state  that  the  product  contains  1.500 
percent  of  the  Daily  Vahie.  The  agency 
acknowledges  that  the  amount  of 
information  required  to  make  a  "more" 
claim  is  considerable,  but  such 
information  is  necessary  to  allow 
consumers  to  readily  see  how  the 
amount  of  a  nutrient  for  which  a  "more" 
claim  is  made  fits  into  the  total  daily 
diet. 

Furthermore,  FDA  believes  that  the 
concern  regarding  "horsepower  races" 
in  dietary  supplements  stems  from 
concerns  of  possible  unfiair  marketing 
among  manufacturers  as  well  as  from 
safety  concerns  inherent  in  the  addition 
of  very  high  levels  of  nutrients  to 
supplements.  Similar  concerns  with 
foods  in  conventional  food  form  led  to 
the  estabUshment  of  FDA's  fortification 
poUcy  in  1980.  This  policy,  wiiile 
published  in  §  104.20,  does  not  have  the 
force  of  a  regulation.  However,  the 
agency  has  not  found  evidence  of 
widespread  "horsepower  races"  with 
such  foods.  The  agency  urges  industry, 
particularly  industry  associations,  to 
develop  standards  regarding  nutrient 
levels  and  to  monitor  compliance  with 
those  standards  to  minimize  any  saf^ 
problems. 

c.  Restrictions  on  label  or  labeling 
claims  based  on  section  411(b)(2)(B)  of 
the  act 

17.  One  comment  from  a  trade 
association  stated  that  the  hteral  reading 
of  section  411(b)(2)(B)  of  the  act 
prohibits  giving  prominence  on  the 
label  of  dietary  supplements  of  vitamins 
or  minerals  to  ingredients  that  are  not 
vitamins  or  minerals.  The  comment 
argued  that  these  prohibitions  result  in 
the  withholding  of  information  that  is  of 
interest  to  consumers,  and  that  it  is 
increasingly  common  for  manufacturers 
to  market  products  that  offer  a 
combination  of  vitamins,  minerals, 
herbs,  and  other  dietary  substances.  The 
comment  stated  that  the  principal 
reason  for  the  purchase  of  these 
products  is  noi  their  vitamin  and 
mineral  content  but  the  other 
ingredients.  The  comment  invited  FDA 
to  join  the  supplement  industry  in 
seeking  an  amendment  to  section  411  of 
the  act  that  will  remedy  this  pn^iem. 

Another  comment  disagreed  with 
FDA's  interpretation  of  section 
411(b)(2MB]  of  the  act  and  suggested 
that  this  section  merely  prohibits  giving 
prominence  or  emphasis  to  such 
mgredients.  The  comment  argued  that 


nutrients  other  than  vitamins  and 
minerals  or  sources  of  vitamins  and 
minerals  should  be  permitted  to  appear 
outside  OT  immediately  foltowing  the 
nutrition  label,  providing  that  such 
information  is  not  emphasized  by,  for 
example,  being  presented  in  type  size 
greater  than  that  used  in  the  nutrition 
label.  The  comment  stated  that  such 
hmited  declarations  would  not  conflict 
with  ciurent  provisions  of  the  act  and 
would  be  fair  and  reasonable  means  of 
communicating  about  the  presence  of 
ingredients  that  provide  added  value  to 
many  dietary  supplement  products. 

The  agency  is  persuaded  by  these 
comments  that  a  clarification  of  those 
sections  of  the  proposal  relating  to 
section  411(b)(2)(B)  of  the  act  is  needed. 
Section  41l(b)(2)p)  of  the  act  states  that 
the  labeling  and  advertising  for  dietary 
supplements  of  vitamins  and  minerals 
may  not  give  prominence  to  or 
emphasize  ingredients  that  are  not 
vitamins,  minerals,  or  represented  as  a 
source  of  vitamins  or  minerals.  Because 
of  this  provision,  nutrient  content 
claims  about  ingredients  that  are  not 
vitamins  or  minwals  (e.g.,  "more  liber," 
"high  protein")  may  not  be  made  on 
dietary  supplements  of  vitamins  or 
minerals. 

It  must  be  emphasized  that  this 
provision  pwtains  only  to  dietary 
supplements  of  vitamins  and  minerals. 
If,  for  example,  an  herbal  extract 
includes  vitamins  and  minerals  but  is 
labeled  as  an  herbal  extract,  in 
compliance  with  S  101.9  and  other 
applicable  provisions,  and  is  advertised 
as  such,  section  411(b)(2)(B)  of  the  act 
would  not  apply.  The  same  is  true  for 
a  product  that  is  primarily  a  protein 
supplement.  A  protein  supplement  with 
added  vitamins  and  minerals  that  is 
labeled  and  advertised  as  a  protein 
supplement  could  declare  that  it  is  high 
in  fioer.  Such  claims  are  permissible  as 
long  as  they  are  made  in  accordance 
with  section  403(r)  of  the  act,  and  they 
are  not  false  or  misleading  in  any 
particular. 

However,  section  41l(bM2)(B)  of  the 
act  makes  clear  that  in  the  labeUng  and 
advertising  of  dietary  supplements  of 
vitamins  and  minerals,  ingfedients  other 
than  vitamins  or  minerals  cannot  be 
emphasized  or  given  prominence.  FDA 
interprets  prominence  not  solely  as  a 
function  of  type  size.  Declaring  an 
ingredient  outside  or  immediately 
following  the  nutrition  label  is  another 
means  of  giving  prominence.  For 
example,  a  statement  such  as  "5  g 
psyllium."  except  in  extremefy  limited 
circumstances,  cannot  be  made  on  the 
principal  display  panel,  outside  the 
nutrition  label,  or  immediately 
following  the  nutrition  label  of  a  dietary 


supplement  of  vitamins  and  minerals 
because  such  placements  give 
prominence  to  that  ingredient.  However, 
the  declaration  of  psyRium  in  the 
ingredient  list  would  not  be  construed 
as  giving  prominence  to  that  ingredient. 
On  the  other  hand.  "5  g  psylhum"  could 
be  declared  in  an  amount  statement  on 
the  principal  display  panel,  outside,  or 
immediately  following  the  nutrition 
label  on  protein  supplements,  on  dietary 
supplements  of  herbal  extracts,  and  on 
dietary  supplements  of  other  similar 
nutritional  substances  so  long  as  these 
dietary  supplements  are  not  subject  to 
section  411  of  the  act. 

FDA  advises  that  if  a  sugar  is  an 
ingredient  in  a  dietary  supplement  of 
vitamins  or  minerals,  claims  about  the 
amoimt  of  sugar  actually  in  the  produtt 
would  have  to  be  restricted.  Hovrever. 
"sugar-free"  and  "no  added  sugar"  are 
absence  claims  that  assert  that  sugar  is 
not  an  ingredient.. The  agency  concludes 
that  the  use  of  these  terms  is  acceptable 
on  dietary  supplements  of  vitamins  or 
minerals,  as  well  as  on  other  types  of 
dietary  supplements. 

In  view  ot  this  clarification,  the 
agency  believes  that  section  411(b)(2)(B) 
of  the  act,  as  vmtten,  is  sufficiently 
flexible  to  accommodate  claims  on 
products  that  are  not  dietary 
supplements  of  vitamins  or  minerals. 
FDA  believes  that  it  is  therefore 
unnecessary  to  amend  section  411  of  the 
act. 

2.  Nutrient  Content  Claims  for  Sugar 
Content 

18.  One  comment  questioned  the 
appropriateness  of  allowing  "sugar-free" 
claims  for  a  dietary  supplement 
containing  less  than  0.5  g  of  sugars.  The 
comment  stated  that  many  supplements 
come  in  capsules  or  tablets  that  weigh 
slightly  less  or  not  much  more  than  0.5 
g,  and  therefore,  supplements  that  are 
mostly  sugars  could  use  the  term 
"sugar-&«e."  The  comment  suggested 
that  the  term  "sugar  fi^e"  on  a  dietary 
supplement  should  mean  a  much  lower 
amount  of  sugars,  or  that  the  product 
should  be  totally  devoid  of  sugars. 

The  comment  also  argued  that  terms 
such  as  "negligible  source  of  sugar." 
"dietarily  insignificant  source  of  sugar." 
and  "trivial  source  of  sugar"  are  not 
synonymous  with  "sugar-free"  because 
such  terms  connote  the  presence  of 
some  sugar  content. 

FDA  is  not  persuaded  by  the  comment 
that  0.5  g  or  less  of  sugars  per  serving 
is  an  inappropriate  definition  of 
Insignificance  for  sugars  for  dietary 
supplements.  Section  101.60(c)(1) 
provides  that  for  a  food  in  conventional 
food  form  to  make  a  "sugar  free"  claim, 
the  food  must  contain  leas  than  0.5  g  of 
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sugars  per  reference  amount.  Less  than 
0.5  g  of  sugars  per  reference  amount  is 
an  amount  that  is  consistent  with  the 
agency's  policy  of  defining  "free" 
claims  at  or  near  the  reliable  limit  of 
detection  and  in  an  amount  that  is 
dietetically  inconsequential  (56  FR 
60421  at  60432).  As  a  result,  even 
frequent  consumption  of  a  food  bearing 
a  "sugar  free"  claim  would  not  result  in 
an  intake  of  sugars  that  would  affect  the 
overall  diet  in  any  meaningful  way. 

FDA  acknowledges  that  mere  may  be 
situations  in  which  a  dietary 
supplement  may  contain  a  significant" 
proportion  of  sugars  on  a  weight  basis 
and  be  able  to  make  the  claim  "sugar 
ft«e."  The  agency  beUeves,  however, 
that  even  in  such  instances,  if  the  total 
amount  of  sugars  in  a  serving  of  the 
product  is  less  than  0.5  g,  its  net 
contribution  to  the  total  daily  diet 
would  be  inconsequential. 

Additionally,  FDA  considers  it 
important  that  nutrient  content  claims 
correspond  with  the  nutrition  label, 
which  serves  as  a  source  of  specific 
information  for  consumers  concerning 
the  nutritional  value  of  the  food.  The 
nutrition  labeling  regulations  allow 
foods  containing  less  than  0.5  g  sugars 
per  labeled  serving  to  declare  0  g  of 
sugars  (§§  101.9(c)(6)(ii)  and 
101.36(b)(3)). 

FDA  rejects  the  suggestion  that  it 
permit  use  of  the  term  "sugar  fi^e"  only 
where  there  is  an  absolute  absence  of 
sugars.  FDA  believes  that  it  is 
appropriate  to  apply  the  term  "free"  to 
a  nutrient  when  a  food  contains  that 
nutrient  in  a  dietetically  trivial  or 
physiologically  inconsequential 
amount,  even  though  the  nutrient  is 
present  at  a  level  at  or  near  its  reliable 
limit  of  quantitation,  because  with 
modem  analytical  methods,  the  level  at 
which  the  presence  of  a  nutrient  may  be 
quantified  is  becoming  increasingly 
smaller  (58  FR  2302  at  2320).  The 
agency  believes  that  it  is  appropriate  to 
focus  on  dietary  insignificance,  and  very 
trivial  amounts  have  no  impact  on  the 
diet  for  the  purpose  of  defining  "sugar 
free." 

The  agency  also  disagrees  that  the 
terms  "negligible  source  of  sugar," 
"dietarily  insignificant  source  of  sugar", 
and  "trivial  source  of  sugar"  are 
inappropriate  synonyms  for  "sugar 
fi-ee."  Section  403(r)(2)(A)(i)  of  the  act 
states  that  a  nutrient  content  claim  must 
be  defined  by  regulation.  In  addition, 
section  (3)(b)(l)(A)(ix)  of  the  1990 
amendments  provides  that  those 
regulations  may  include  similar  terms 
comnM»my  understood  to  have  the  same 
meaning.  The  agency  is  not  aware  of  any 
reason  why  the  above  terms  are 
inappropriate  synon3mis  for  "sugar 
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fi«e."  Alth(  ugh  these  synonyms  do  not 
convey  the  absolute  absence  of  sugar, 
they  reflect  that  the  amounts  are 
dietetically  trivial  and  of  no  dietary 
significanci .  Therefore,  the  agency 
rejects  this  :omment. 

19.  One  c  omment  stated  that  the  term 
"no  added  i  lugar"  can  be  used  only 
when  a  pro  luct  is  expected  to  contain 
sugar,  but  t  lat  consumers  do  not  know 
when  supp  ements  are  expected  to 
contain  sug  irs.  The  comments  suggested 
that  FDA  si  ould  not  preclude  the  use  of 
the  term  "n  3  added  sugars"  as  this  term 
would  be  u  eful  to  consumers  in 
identifying  Jiose  products  without 
sugar. 

The  agen  :y  is  persuaded  that  a  review 
of  the  cond  tions  for  the  use  of  the  term 
"no  added  ^ugar"  is  warranted.  FDA  did 
not  propos*  to  preclude  the  use  of  the 
term  "no  ac  ded  sugar"  on  all  dietary 
supplemeni  s.  The  agency  finds  that  this 
term  is  app  opriate  for  some  dietary 
supplemeni  s,  such  as  children's 
chewable  v  tamins,  that  are  frequently 
sweetened.  Section  101.60(c)(2)  states 
that  the  ten  is  "no  added  sugar," 
"without  a(  ded  sugar,"  or  "no  sugar 
added"  ma;  -  be  used  only  if:  (1)  No 
amount  of  s  iigars,  as  defined  in 
§  101.9{c)(6  (ii).  or  any  ingredient  that 
contains  su  ;ars,  or  that  functionally 
substitutes  or  added  sugars  is  added 
during  proc  essing  or  packaging,  (2)  the 
product  do{  s  not  contain  an  ingredient 
containing  idded  sugars,  (3)  the  sugars 
content  has  not  been  increased  above 
the  amount  present  in  the  ingredients  by 
some  mean  ;  such  as  the  use  of  enzymes, 
(4)  the  food  that  it  resembles  and  for 
which  it  su  )stitutes  normally  is 
formulated  with  sugars,  and  (5)  the 
product  be«  rs  a  statement  that  the  food 
is  not  "low  calorie"  or  "calorie 
reduced"  (i  nless  the  food  meets  the 
requiremen  ;s  for  a  "low"  or  "reduced 
calorie"  fo<  d)  and  that  directs 
consumers'  attention  to  the  nutrition 
label  for  fu]  ther  information  on  sugar 
and  calorie  content. 

As  is  the  :ase  for  foods  in 
convention  il  food  form,  the  agency 
believes  th(  t  to  avoid  misleading 
consumers,  the  term  "no  added  sugar" 
should  be  1  mited  to  dietary 
supplemen  s  that  would  be  expected  to 
contain  adc  ed  sugars.  The  agency 
advises  tha  the  purpose  of  a  "no  added 
sugar"  claii  i  is  to  identify  a  food  that 
differs  frora  a  similar  food  because  it 
does  not  co  itain  the  added  sugars  that 
would  norr  lally  be  present  in  the 
similar  foo(  .  For  this  provision  to  be  of 
practical  be  nefit  to  consumers,  it  must 
preclude  th  j  use  of  the  claim  on  a  food 
where  the  s  iigars  that  are  normally 
added  are  r  iplaced  with  an  ingredient 
that  contair  s  sugars  that  functionally 


substitute  for  the  added  sugars.  Thus, 
the  agency  concludes  that  the  use  of  any 
ingredient  that  contains  sugars  that 
would  normally  be  added  to  a  food 
precludes  the  use  of  the  "no  added 
sugar"  nutrient  content  claim.  The 
agency  beUeves  that  claims  concerning 
the  absence  of  added  sugars  on  products 
that  would  not  normally  contain  added 
sugar  (e.g.,  dietary  supplements  of 
vitamins  and  minerals  for  adults)  are 
likely  to  mislead  consumers  into 
thinking  that  a  particular  brand  may  be 
more  desirable  when  compared  to  other 
brands  of  the  same  product. 

FDA  acknowledges  that  consumers 
may  not  know  every  type  of  product 
that  could  be  expected  to  contain  sugar. 
However,  the  final  rule  on  nutrition 
labeling  for  dietary  supplements 
published  elsewhere  in  this  issue  of  the 
Federal  Register  specifies  that  sugars 
will  be  listed  in  the  ingredient  label  and 
must  be  declared  in  the  nutrition  label 
if  present  in  more  than  insignificant 
amounts.  Through  these  provisions  the 
consumer  can  readily  ascertain  which 
products  contain  sugars. 

C.  Implied  Nutrient  Content  Claims 

1.  Claims  That  are  not  Nutrient  Content 
Claims 

Section  101.65(b)(1)  of  the  final  rule 
on  nutrient  content  claims  provides  that 
statements  that  declare  the  absence  of 
food  components  or  ingredients  that  are 
not  nutrients  of  the  type  required  to  be 
declared  on  the  nutrition  label,  and  that 
are  intended  to  facilitate  avoidance  for 
such  reasons  as  food  intolerance  (e.g., 
lactose  free),  religious  beliefs,  dietary 
practices  such  as  vegetarianism  or  other 
nonnutrition  related  reason,  (e.g.,  "100 
percent  milk  free"),  are  not  nutrient 
content  claims.  In  the  proposal  on 
nutrient  content  claims  for  dietary 
supplements,  the  agency  tentatively 
concluded  that  tliis  paragraph  is 
applicable  to  dietary  supplements  and 
requested  comment  on  other  examples 
that  are  appropriate  for  dietary 
supplements. 

20.  Comments  suggested  that  other 
examples  of  terms  in  this  category 
include  the  following:  gluten  free,  wheat 
free,  corn  free,  yeast  free,  starch  free, 
milk  free,  egg  free,  soy  free,  no  artificial 
ingredients,  nonirradiated,  and  no 
synthetic  ingredients.  The  comments 
requested  that  FDA  confirm  that  these 
statements  are  allowed  on  the  label. 

None  of  the  terms  that  were  submitted 
in  the  comments  other  than  "egg  free" 
would  constitute  nutrient  content 
claims.  The  term  "egg  free"  can  be 
interpreted  as  an  implied  claim  about 
cholesterol. 

The  agency  points  out  that  it  does  r>ol 
currently  have  a  definition  for 
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"artificial"  except  as  that  term  applies 
to  flavors  and  colors.  Similarly,  it  has  no 
definition  for  "synthetic"  except  as  that 
term  applies  to  flavors  and  colors. 
Although  these  terms  have  not  been 
defined  by  FDA,  the  agency  believes 
that  they  are  not  nutrient  content  claims 
unless  they  are  used  in  a  context  in 
which  they  explicitly  or  implicitly 
describe  the  level  of  a  nutrient. 
However,  even  if  these  terms  are  not 
nutrient  content  claims,  manufacturers 
who  use  them  must  make  sure  that  their 
use  is  not  false  or  misleading. 

21.  FDA  proposed  to  include  dietary 
supplements  in  the  coverage  of 

§  101.65(b)(4).  This  section  states  that 
when  an  ingredient  constitutes 
essentially  100  percent  of  a  food,  so  that 
the  name  of  the  ingredient  is  the 
statement  of  identity,  the  name  of  the 
ingredient  generally  does  not  constitute 
an  implied  nutrient  content  claim 
rnless  it  is  used  in  a  context  to  suggest 
that  a  nutrient  is  absent  or  present  in  a 
certain  amount.  FDA  used  a  statement 
of  identity  for  a  dietary  supplement  in 
which  an  ingredient  constitutes 
essentially  100  f>ercent  of  a  supplement 
(e.g.  "60  mg — vitamin  C")  as  an 
example.  One  comment  pointed  out  that 
60  mg  vitamin  C  tablets  contain 
excipients  (fillers,  binders,  lubricants, 
disintegrants)  other  than  vitamin  C.  The 
comment  requested  clarification  as  to 
whether,  in  the  example  of  vitamin  C 
tablets,  §  101.65(b)(4)  requires  that  the 
amount  claimed  in  the  statement  of 
identity  constitute  100  percent  of  the 
claimed  amount  of  a  food  in 
§  101.65(b)(4). 

In  the  example  added  to 
§  101.65(b)(4),  the  amount  refers  to  the 
claimed  nutrient.  A  tablet  stating  "60 
mg — vitamin  C  tablets"  should  contain 
60  mg  of  that  nutrient.  The  agency 
recognizes  that  a  nutrient  will  not 
constitute  precisely  100  percent  of  some 
dietary  supplements,  such  as  vitamin 
tablets  or  capsules,  and  advises  that 
small  amounts  of  excipients.  binders, 
lubricants,  or  disintegrants  added  for 
technological  purposes  are  allowable  in 
addition  to  the  stated  nutrient  content. 

Additionally,  FDA  points  out  that 
under  §  101.3(c),  if  a  food  is  marketed  in 
various  optional  forms,  the  particular 
form  is  a  necessary  part  of  the  statement 
of  identity.  Because  vitamin  C  is 
marketed  in  tablet,  capsule,  and  liquid 
form,  the  form  is  part  of  the  name. 
Therefore,  this  food  should  be  called 
"60  mg-vitamin  C  tablets."  The  agency 
acknowledges  an  error  in  this  regard  in 
the  proposal  and  is  revising 
§  101.65(b)(4)  to  make  the  correction. 

22.  One  comment  stated  that  it  is  not 
unusual  for  a  dietary  supplement  to 
contain  several  nutrients  of  one  type 


and  a  single  nutrient  of  another  type, 
such  as  "multiple-vitamins  with  iron." 
The  comment  requested  confirmation 
that  "with  iron"  would  not  represent  an 
implied  nutrient  content  claim. 

The  agency  advises  that  a  term  such 
as  "with  iron,"  when  used  on  the 
statement  of  identity  of  a  supplement,  is 
intended  to  describe  the  nature  of  the 
food.  When  a  statement  of  identity 
simply  states  "with  iron"  or  specifies 
the  amount  of  iron  in  a  product  (e.g., 
"multivitamin  with  15  mg  iron"),  the 
statement  is  not  a  nutrient  content 
claim.  Such  statements  fall  under 
§  101.65(b)(5). 

However,  as  the  agency  stated  in 
§  101.65(b)(5).  there  may  be  cases  in 
which  other  statements  on  the  label  or 
labeling  would  have  the  effect  of  making 
the  statement  into  a  nutrient  content 
claim.  For  example,  if  the  labeling  of  a 
multivitamin  with  iron  includes  a 
discussion  of  the  importance  of  iron  in 
the  diet,  FDA  believes  the  statement 
"with  iron"  would  be  an  implied  claim 
that  the  multivitamin  is  a  gotod  source 
of  iron.  If  the  labeling  is  devoid  of  such 
information,  FDA  would  be  unlikely  to 
consider  the  name  to  be  an  implied 
nutrient  content  claim.  The  agency  will 
evaluate  such  claims  on  a  case-by-case 
basis  in  the  context  of  the  entire  label 
and  labeling  to  determine  whether  they 
are  nutrient  content  claims. 

23.  One  comment  maintained  that 
FDA  failed  to  address  whether  the 
currently  used  claim  of  "high  in 
antioxidants"  was  within  the  scope  of 
the  proposed  regulation. 

VVhile  the  term  "high  in  antioxidants" 
was  not  explicitly  discussed  in  the 
proposed  regulations  for  nutrient 
content  claims  for  dietary  supplements, 
the  agency  considers  it  to  be  an  implied 
nutrient  content  claim  that  would  come 
under  §  101.65.  FDA's  view  is  that  this 
claim  implies  that  the  food  on  which  it 
appears  contains  a  "high"  amount  (i.e., 
at  least  20  percent  of  the  RDI,  see 
§  101.54(b)(1))  of  each  antioxidant.  One 
problem  with  this  claim,  however,  is 
that  there  is  no  established  definition  of 
"antioxidants." 

FDA  believes  that  a  logical  place  to 
start  in  defining  this  term  is  section 
3(b)(l)(A)(x)  of  the  1990  amendments. 
That  provision  directed  FDA  to 
determine  whether  a  health  claim  on 
antioxidant  vitamins  and  cancer,  could 
be  authorized  under  the  standard  that  it 
established  for  dietary  supplements 
under  section  403(r)(5)(D)  of  the  act.  In 
its  proposed  regulations  to  implement 
the  1990  amendments,  in  response  to 
this  provision,  FDA  considered  the 
effects  of  vitamin  C,  vitamin  E,  and 
befa-carotene  on  cancer  because  these 
nutrients  are  the  vitamins  or 


provitamins  that  function  as 
antioxidants  (56  FR  60624,  November 
27, 1991).  In  the  final  rule  on 
antioxidant  vitamins  and  cancer,  FDA 
concluded  that  its  selection  of  these 
nutrients  was  appropriate  (58  FR  2622, 
January  6, 1993).  Thus,  the  agency  has 
determined  that  the  direct-acting 
antioxidant  vitamins  or  provitamins 
include  vitamin  C,  vitamin  E,  and  beta- 
carotene.  Based  on  its  review  of  the 
information  presented  at  a  recent  • 
conference  entitled  "Antioxidant 
Vitamins  and  Cancer  and 
Cardiovascular  Disease,"  which  was 
initiated  by  FDA,  the  agency  is  not 
aware  of  any  basis  to  expand  this  list 
because  the  biological  role  of  other 
vitamins  as  direct  antioxidants  has  not 
been  confirmed  (Ref.  3). 

While  it  is  arguable  that  FDA  could 
authorize  "high  in  antioxidants"  as  an 
implied  claim  pertaining  to  antioxidant 
vitamins  as  a  logical  outgrowth  of  the 
proposal,  because  the  claim  applies  to 
foods  in  conventional  food  form  as  well 
as  to  dietary  supplements,  the  agency 
believes  that  the  better  course  is  to 
propose  to  authorize  such  a  claim.  In 
addition,  the  definition  of 
"antioxidants"  is  not  free  from 
controversy.  The  agency  is  aware,  based 
on  its  review  of  dietary  supplements 
whose  labeling  currently  includes  a 
"high  in  antioxidant"  claim,  that  some 
manufacturers  view  this  term  as 
including  certain  minerals.  Antioxidant 
minerals  have  not  been  addressed  by  the 
agency,  and,  therefore,  final  rules 
implementing  the  1990  amendments  do 
not  provide  for  claims  about  them. 
Thus.  FDA  finds  that  a  rulemaking  on 
the  definition  of  "antioxidants"  will 
provide  an  opportunity  to  establish  the 
precise  meaning  of  this  term. 

Consequently,  FDA  intends  to  address 
this  issue  as  quickly  as  possible  in  a 
forthcoming  proposal.  Given  that, 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  establishing  a 
date  of  applicability  of  July  5. 1995,  for 
this  regulation,  FDA  anticipates  that 
there  is  sufficient  time  to  take  final 
action  on  such  a  proposal  before  that 
date. 

2.  "Healthier" 

24.  Une  comment  from  a 
manufacturer  observed  that  FDA 
proposed  a  regulation  concerning  use  of 
the  term  "healthy"  (proposed 
S  101.65(d)(2)  (58  FR  2949))  in  the 
January  6,  1993  Federal  Re^ster  (58  FR 
2944  at  2949).  The  comment  notes  that 
"healthy"  and  similar  terms  are  used  in 
a  variety  of  contexts.  For  example,  one 
of  the  manufacturer's  dietary 
supplements  is  labeled  as  "the  way  to 
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a  healthier  life."  The  comment 
suggested  that  this  claim  should  not  be 
deemed  to  be  subject  to  the  "healthy" 
definition. 

FDA  advises  that  it  is  in  the  process 
of  finalizing  regulations  on  the  January 
6.  1993.  proposal  for  the  claim 
"healthy."  The  use  of  terms  such  as 
"healthy."  "healthier."  "healthiest"  will 
be  addressed  in  that  final  rule. 

In  its  final  rule  on  nutrient  content 
claims.  FDA  concluded  that  a  claim  that 
a  food,  because  of  its  nutrient  content, 
may  be  useful  in  maintaining  healthy 
dietary  practices  is  a  claim  that 
characterizes  the  level  of  a  nutrient  in 
that  food  (58  FR  2302  at  2375). 
Accordingly,  the  agency  provided  in 
§  101.65(d)(1)  that  such  statements  are 
implied  nutrient  content  claims  and  are 
subfect  to  the  requirements  of  section 
403tr)oftheact. 

However,  the  agency  also  stated  that 
when  a  term  such  as  "healthy," 
"wholesome,"  or  "nutritious"  appears 
on  a  food  label  in  a  context  that  does  not 
render  it  an  implied  nutrient  content 
claim,  it  is  not  subject  to  the 
requirements  of  section  403  (r)  of  the  act 
(58  FR  2302  at  2375).  Under  such 
conditions,  the  use  of  the  term  is  subject 
to  section  403(a)  of  the  act,  and  FDA 
will  consider  whether  it  is  misleading 
on  a  case-by-case  basis.  The  agency 
intends  to  give  more  specific  guidance 
in  the  final  rule  on  "healthy." 

1 .  General  Nutrition  Claims  Such  as 
"High  Patency,"  "High  Absorption." 
and  "Balanced" 

a.  General  issues 

In  the  proposal  on  nutrient  content 
claims  for  dietary  supplements,  FDA 
requested  comment  on  terms,  "high 
potency,"  "high  absorption,"  and 
"balanced,"  which  are  often 
encountered  on  labels  or  in  labeUng  of 
dietary  supplements  and  which  seem  to 
imply  that  the  dietary  supplement  will 
contribute  to  good  health  (58  FR  33731 
at  33748).  The  agency  requested 
comment  on  whether  there  are 
established  meanings  far  these  terms, 
and,  if  so,  whether  they  characterize  the 
level  of  the  nutrients  in  the  food.  FDA 
stated  that  if  comments  demonstrate 
that  there  are  accepted  definitions  used 
in  the  dietary  supplement  industry  for 
these  terms  that  characterize  the  level  of 
nutrients,  and  that  if  it  determines  that 
these  definitions  will  assist  consumers 
in  maintaining  healthy  dietary  practices, 
FDA  will  proceed  with  further 
rulemaking  to  adopt  the  definitions  or  to 
propose  new  ones. 

FDA  also  stated  that  if  the  agency 
agrees  that  such  terms  are  nutrient 
content  claims,  under  the  provisions  of 
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the  statu  e,  such  claims  would  be 
prohibit(  d  after  the  effective  date  for 
final  rulqs,  until  such  time  as  they  are 
defined  l^y  FDA  by  regulation.  Further, 
FDA  stated  that  if  comments 
demonstrate  that  there  are  accepted 
definitions  for  these  terms,  and  they  do 
not  characterize  the  level  of  nutrients,  in 
accordaijce  with  §  101.65(d)(1)  such 
terms  would  not  be  subject  to  section 
403(r)  of  the  act  unless  used  in  a 
nutrition  )1  context  in  association  with 
an  explic  it  or  implicit  claim  or 
statemen :  characterizing  the  nutrient 
content  c  f  the  food. 

25.  Se\  eral  comments  maintained  that 
the  terms  "high  potency,"  "high 
absorptic  n."  ana  "balanced"  are 
implied  i  lutrient  content  claims  and 
urged  the  agency  to  define  or  prohibit 
these  terms.  The  comments  stated  that 
it  is  inap|m)priate  and  fraught  with 
possibilities  for  deception  to  allow  each 
manufacturer  to  define  such  claims.  One 
commenf  stated  that  although  these 
terms  imply  features  of  nutrient  content 
to  consumers,  they  do  not  have  any 
estabUsh^d  or  useful  meaning  with 
regard  tojdietary  supplements.  The 
comment  argued  that  these  terms  seem 
to  be  moie  specific  to  dietary 
supplenaints  than  to  other  food,  so  that 
their  applicability  in  helping  consumers 
make  appropriate  nutritional  choices 
fi'om  the  variety  of  foods  available 
seems  Ujiuted. 

OiyfKe  other  hand,  several  conunents 
stated  that  these  terms  do  not  inherently 
refer  to  tMe  level  of  mitrients,  are  not 
nutrient  content  claims,  and  therefore 
should  nfit  be  defined.  These  comments 
maintained  that  such  terms  are 
formulatijon  descriptions,  which 
properly  and  truthfully  describe  the 
nature  aod  type  of  the  product.  These 
comments  contended  that  these  terms 
have  beeB  used  for  many  years,  and  that 
consumets  have  come  to  imderstand 
that  prod  acts  so  described  provide  an 
amount  o  f  the  primary  nutrients  in  the 
formulatipn  that  is  at  least  equal  to  the 
RDA's  fof  those  nutrients. 

One  comment  argued  that  FDA 
precedeiu  exists  for  excluding  such 
terms  fro|n  regulation  as  nutrient 
content  daims.  The  comment  stated  that 
as  formulation  descriptions,  these  terms 
are  usefu  to  consumers  in  helping  them 
to  make  \  roduct  choices,  and 
manufacmrers  should  be  allowed  to 
continue  to  use  these  terms  in  a  maimer 
that  is  consistent  with  FDA's  policy  on 
claims  sii:h  as  "maximimi  strength"  for 
internal  analgesics  in  the  over-tlm- 
counter  drug  review  (i.e.,  kept  outside 
the  scope  of  this  rulemaking). 

The  agf  ncy  agrees  that  ttose  terras 
seem  to  have  more  direct  application  to 
dietary  si  pplements  than  to  foods  in 


conventional  food  form.  Furthermore, 
these  terms  may  have  some  utility  in 
helping  consumers  select  among  dietary 
supplements.  However,  while  these 
terms  have  apparently  been  used  for 
years  to  imply  superiority,  the  agency  is 
uncertain  what  they  mean  to  consumers. 

The  agency  disagrees  that  these  terms 
should  be  regulated  in  the  same  manner 
as  terms  such  as  "maximum  strength," 
which  are  used  on  the  labels  of  over-the- 
coimter  drug  products.  The  over-the- 
counter  drug  regulations  include 
maximum  amoimt  Umitations.  Section 
411(a)(1)(A)  of  the  act  prohibits  limits 
on  the  potency  of  dietary  supplements 
of  vitamins  or  minerals  except  on  the 
basis  of  safety.  Therefore,  the  situations 
are  not  analogous. 

The  agency  believes  that  each  of  these 
terms  should  be  evaluated  individually 
because  they  do  not  seem  to  be 
synonymous.  "High  potency"  seems  to 
focus  on  nutrient  level  or  content,  but 
"balanced,"  as  one  comment  suggested, 
seems  to  be  a  formulation  claim.  "High 
absorption"  seems  to  focus  on  how  the 
body  responds  to  the  nutrient.  The 
agency  will  address  each  of  these  terms 
in  more  detail  in  the  comments  that 
follow, 
b.  Definition  for  "high  potency" 

26.  The  majority  of  comments  stated 
that  the  tenn  "high  potency"  or  "full 
potency"  is  an  implied  nutrient  content 
claim  and  should  be  defined.  Several 
definitions  were  offered  for  this  term.  A 
few  comments  stated  that  multivitamins 
and  minerals  are  termed  "high  potency" 
when  the  majority  of  nutrients  with 
established  RDA's  are  present  at  the 
levels  equal  to  or  in  excess  of  the  RDA. 

Similarly,  another  comment  stated 
that  the  term  should  be  restricted  to 
formulations  that  contain 
micronutrients  at  levels  of  at  least  twice 
the  applicable  RDI  or  DRV  because  a 
multivitamin  at  100  percent  of  the  DV 
might  be  "high  potency"  compared  to  a 
food  in  conventional  food  form  but  not 
"high  potency"  when  compared  to  other 
dietary  supplements. 

Another  comment  suggested  that  FDA 
should  require  a  "high  potency"  single- 
ingredient  supplement  to  contain  at 
least  twice  the  RDI.  and  that  the  front  of 
the  label  ^ould  disclose  what  multiple 
of  the  RDI  the  supplement  contains.  The 
comment  acknowledged  that  under  this 
scheme,  some  nutrients,  such  as 
calcium  and  selenium,  would  not 
qualify  to  carry  a  "high  potency"  claim, 
because  they  are  rarely  sold  at  douUe 
the  RDL  The  comment  suggested  that  if 
the  supplement  industry  begins  to 
market  those  supplen>ents  at  higher 
doses  in  order  to  make  "high  potency" 
claims,  then  FDA  could  establish  a 
lower  minimum  level,  such  as  50 
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percent  more  than  the  RDI  for  selenium 
or  50  percent  of  the  RDI  for  calcium. 
Those  minimum  levels  would  apply  to 
those  nutrients  only.  The  comment  also 
suggested  that  FDA  should  allow  "high 
potency"  claims  on  multinutrient 
supplements  when  more  than  one-third 
of  the  nutrients  that  they  contain  meet 
the  n^inimum  level  required  for  a  high 
potency  claim,  and  the  label  discloses 
which  nutrients  are  present  at  high 
levels.  For  example,  the  label  of  a  "high 
potency"  multivitamin  could  carry  an 
asterisk  next  to  the  claim,  with  the 
following  disclosure:  "contains  high 
levels  of  [number]  vitamins." 

Further,  the  comment  stated  that  it  is 
not  reasonable  to  require  that  all  of  the 
nutrients  in  a  multinutrient  supplement 
be  present  at  levels  that  are  necessary 
for  high  potency  claims  because  many 
nutrients  are  not — and  should  not — be 
sold  in  such  high  doses.  For  example, 
the  comment  suggested  that  "high 
potency"  claims  should  be  allowed  on 
a  multivitamin-and-mineral  supplement 
that  contains  at  least  double  the  RDI  of 
vitamins  A,  C,  E.  B6.  B12.  thiamin, 
riboflavin,  and  niacin  but  smaller 
amounts  of  vitamin  D,  iron,  calcium, 
magnesium,  zinc,  and  copper.  The 
comment  slated  that  the  latter  nutrients 
are  typically  sold  at  doses  lower  than 
double  the  RDI  and  may  pose  a  risk  at 
high  levels. 

FDA  has  reviewed  the  comments  and 
is  persuaded  that  "high  potency"  is  a 
claim  that  characterizes  the  level  of  a 
nutrient  and  therefore  meets  the 
definition  in  §  101.13(b)  of  a  nutrient 
content  claim.  FDA  also  is  persuaded  by 
the  comments  that  this  is  a  term  that 
FDA  should  define  in  order  to  ensure 
that  it  will  be  useful  to  consumers  in 
maintaining  healthy  dietary  practices. 
However,  given  the  range  and  diversity 
of  the  suggested  definitions,  the  agency 
is  not  prepared  to  offer  a  definition  of 
"high  potency"  at  this  time.  FDA 
intends  to  review  the  suggestions  it 
received  on  this  issue  and  based  on 
information  received  in  comments, 
issue  a  proposed  rule  on  an  appropriate 
definition  of  "high  potency." 

FDA  recognizes  tnat  there  is  a  need  to 
provide  this  definition  as  quickly  as 
possible.  Therefore,  FDA  intends  to  act 
on  this  matter  as  expeditiously  as  its 
resources  allow. 

c.  Definitions  for  "high  absorption" 

27.  A  couple  of  comments  stated  that 
the  term  "high  absorption"  does  not 
refer  to  the  level  of  nutrients  but  rather 
to  bioavailability  or  how  efficiently  the 
nutrients  are  released  from  the  product 
and  absorbed  into  the  bloodstream.  One 
comment  stated  that  "high  absorption" 
means  that  the  product  meets  the 


definition  for  "high,"  and  that  a  "high 
amount"  is  digested  and  assimilated. 

Another  comment  stated  that  from  a 
biological  viewpoint,  the  extent  to 
which  nutrients  are  absorbed  from  food 
or  supplements  depends  not  only  on  the 
chemical  form  of  the  nutrient  itself  but 
on  the  chemical  environment  presented 
by  the  carrier  food  in  which  it  is 
contained  and  on  the  physiological  state 
of  nutrient  need  of  the  individual 
consumer.  Given  these  factors,  the 
comment  stated  that  it  is  difficult  to 
provide  a  meaningful  definition  of 
absorbability. 

One  comment  requested  that  the  label 
should  disclose  information  about  the 
bioavailability  of  the  product.  Another 
comment  suggested  that  FDA  should 
allow  labels  to  make  "high  absorption" 
or  similar  claims  only  when  the 
manufacturer  supplies  bioavailability 
data  showing  that  the  product  is  better 
absorbed  than  a  standard  supplement 
The  comment  stated  that  the  agency 
should  not  allow  this  claim  on 
supplements  that  simply  meet  or  exceed 
the  United  States  Fharmacopeial 
Convention's  (USP's)  (or  other) 
standards  for  disintegration  or 
dissolution,  because  meeting  those 
standards  does  not  ensure  that  the 
product  is  well  absorbed. 

The  agency  agrees  that  the  term  "high 
absorption"  generally  refers  to  how  well 
a  nutrient  is  absorbed  into  the  system. 
A  product  can  be  well  absorbed 
irrespective  of  the  quantitative  amount 
found  in  the  product.  Accordingly,  FDA 
finds  that  "high  absorption"  is  not  a 
nutrient  content  claim  and  thus  will  not 
define  this  term.  The  use  of  this  term  is 
subject  to  section  201(n)  and  403(a)  of 
the  act,  however.  The  agency  expects 
that  any  product  bearing  a  "high 
absorption"  claim  will  contain  the 
nutrients  that  are  the  subject  of  the 
claim  in  a  form  than  can  be  readily 
assimilated  by  the  body.  In  addition, 
manufacturers  who  make  a  "high 
absorption"  claim  should  have  data 
available  to  support  the  claim  and 
should  be  prepared  to  make  such  data 
available  to  regulatory  officials  on 
request.  Failure  to  do  so  could  lead  the 
agency  to  conclude  that  there  is  no  basis 
for  the  claim,  and  thus  that  it  is  false  or 
misleading. 

d.  Definitions  for  "balanced" 

28.  A  few  comments  stated  that 
"balanced"  is  not  a  nutrient  content 
claim.  One  comment  suggested  that 
"balanced"  refers  to  the  ratio  of 
nutrients,  not  the  level,  and  that  the 
term  can  apply  equally  to  products 
containing  low  or  high  quantities  of 
nutrients.  Another  comment  stated  that 
there  is  little  need  for  FDA  to  define 


"balanced"  because  most  multinutrient 
supplements  that  are  currently  on  the 
market  do  not  contain  nutrients  in 
proportions  that  would  impair  the 
absorption  or  utilization  of  other 
nutrients.  The  comment  suggested  that 
until  researchers  gain  further 
information  on  the  most  favorable 
proportions  of  nutrients  in  supplements, 
the  agency  should  leave  this  term 
undefined  and  therefore  prohibited 
Another  comment  suggested  that 
"balanced"  be  defined  as  any 
supplement  containing  from  50  to  150 
percent  of  the  RDI  for  each  vitamin  and 
mineral  component  of  the  product  for 
which  an  RDI  has  been  established. 

The  agency  is  persuaded  by  the 
comments  that  the  term  "balanced" 
does  not  typically  characterize  the  level 
of  nutrients,  but  rather  that  it  is  a 
formulation  claim  that  addresses  the 
ratio  of  nutrients.  The  term  "balanced" 
may  be  used  in  different  ways,  each  of 
which  relates  to  the  formulation  of  a 
product.  For  example,  the  term 
"balanced"  may  refer  to  the  assortment 
of  nutrients  that  are  present  in  a 
product,  or  it  may  reflect  interactions 
between  the  nutrients  present,  such  as 
sparing  effects  or  impairment  or 
enhancement  of  absorption. 
Accordingly,  this  term  does  not  meet 
the  definition  for  a  nutrient  content 
claim  in  §  101.13(b).  Therefore,  the  use 
of  the  term  "balanced"  is  subject  to 
sections  403(a)  and  201  (n)  of  the  act  and 
not  section  403(r)  of  the  act.  The  agency 
will  determine  whether  the  use  of  this 
term  is  misleading  on  a  case-by-case 
basis. 

e.  Temporary  suspension  of  the  use  of 
terms 

29.  One  comment  stated  that  use  of 
the  terms  "high  potency,"  "high 
absorption,"  and  "balanced"  should  not 
be  suspended  temporarily  during  the 
rulemaking  process  because  such  a 
suspension  would  result  in  unnecessary 
labeling  costs.  Another  comment 
requested  additional  time  to  comment 
on  the  definition  of  "high  potency"  and 
suggested  that  until  FDA  defines  this 
term,  the  agency  should  permit  dietary 
supplement  manufacturers  to  continue 
to  use  this  term  as  it  is  currently  being 
used.  The  comment  suggested  that  as  an 
executive  agency.  FDA  has  inherent 
authority  to  refi^in  from  enforcing  a 
statutory  provision  in  circumstances  in 
which  the  enforcement  would  do  more 
harm  than  good.  The  comment  argued 
that  to  the  extent  that  "high  potency"  is 
bemg  used  as  part  of  a  brand  name  (and 
was  being  used  before  October  25. 
1989).  the  1990  amendments  permit  its 
continued  use  in  the  brand  name  un^tl 
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FDA  has  defined  the  term  (section 
403(r)(2)(C)oftheact). 

The  comment  argued  that  there  is  no 
reason  for  FDA  to  prohibtt  the  use  of  a 
nutrient  content  cLaim  while  a 
definition  is  being  de\'eloped.  Further, 
the  comment  noted  that  an  enforcement 
moratorium  would  avoid  the  relabeling 
problem  that  would  arise  if  FDA 
disapproves  and  then  reapproves  use  of 
the  term  within  a  short  period  of  time. 
The  connneiit  stated  that  FDA  will 
continue  to  have  authority  to  prohibit 
use  of  the  term  when  such  use  is  false 
or  misleading. 

FDA  advises  that  it  intends  to  define 
"high  potency"  as  a  nutrient  content 
claim  in  a  separate  rulemaking  as 
quickly  as  possible.  The  agency  is 
postponing  the  date  that  it  will  apply 
this  final  rule  on  nutrient  content  claims 
on  dietary  supplements  until  July  1, 
1995.  This  postponement  is  discussed 
in  detail  in  the  document  on  the  date  of 
application  for  the  nutrition  labeling 
and  nutrient  content  claim  requirements 
for  dietary  supplements  foimd 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  intends  to  complete  its 
rulemaking  on  "high  potency"  in 
sufficient  time  to  assure  implementation 
by  the  time  that  dietary  supplement 
manufacturers  will  be  required  to 
comply  with  the  nutrient  content  claim 
provisions. 

The  agency  also  advises  that  the  term 
"high  potency,"  when  used  as  part  of  a 
brand  name,  would  fall  under  section 
403(r)(2){C)  of  the  act,  if  as  the  comment 
stated,  it  was  used  as  part  of  die  brand 
name  before  October  25, 1989.  However, 
once  this  term  is  defined  by  the 
Secretary,  it  will  have  to  be  used  in  a 
manner  that  complies  with  that 
definition.  In  addition,  use  of  the  term 
in  the  brand  name  is  subject  to  section 
403(a)  of  the  act,  which  prohibits  the 
use  of  false  and  misleading  labeling 
irrespective  of  whether  the  use  of  the 
term  in  the  brand  name  is  exempt  under 
section  403(r)(2)(C)  of  the  act. 

As  discussed  previously,  the 
comments  did  not  demonstrate  that 
there  are  accepted  definitions  for  any  of 
these  terms.  However,  the  comments 
have  convinced  the  agency  that  the 
terms  "high  absorption"  and  "balanced" 
do  not  generally  characterize  the  level  of 
nutrients.  Accordingly,  the  agency 
concludes  that  these  terms  are  not 
subject  to  section  403(r)  of  the  act. 

4.  Age  Specific  Claims 

30.  One  comment  stated  that  there  are 
products  with  brand  names  that  imply 
that  the  product  is  especially  useful  for 
a  particular  segment  of  the  population. 
The  comment  argued  that  it  would 
therefore  be  appropriate  for  FDA  to 


require  th  it  these  special  formulas 
comply  H  ith  clearly  defined 
requirements  (e.g.,  that  they  contain 
high  amoimts  of  particular  vitamins  and 
minerals  1  hat  are  needed  by  the  relevant 
group).  A  lother  comment  maintained 
that  such  names  mislead  consumers 
because  tkey  provide  no  explanation  for 
those  special  population  claims,  and 
that  in  mi  ny  cases,  the  supplements  do 
not  conta  n  levels  of  nutrients  that  are 
appropris  te  for  the  special  population 
named  in  the  claim.  The  comment 
suggested  that  FDA  should,  at  the  very 
least,  reqi  ire  labels  to  provide  an 
explanati  )n  for  these  claims.  For 
example,  an  explanation  for  a  product 
with  a  bn  nd  name  implying  that  it  is 
useful  for  women  might  state  that  "this 
product  i   especially  suited  for  young 
women  b  scause  it  contains  100  percent 
of  the  RD  for  folic  acid  and  iron  and  30 
percent  o  the  RDI  for  calcium." 

FDA  ag  rees  that  products  marketed 
for  specia  1  population  groups  may 
include  c  aims  or  brand  names  that  can 
be  mislea  ling.  These  claims  and  brand 
names  sej  im  to  imply  a  particular 
benefit  for  certain  subgroups  of  the 
populaticln  and  often  do  not  disclose 
how  or  w  ly  they  meet  the  needs  of  that 
particula  subgroup.  Disclosure  of  such 
facts  wou  Id  help  to  protect  a  product 
from  heir  g  misbranded  under  section 
403(a)  of  the  act  because  its  labeling 
would  re  real  material  facts  about  the 
product's  claimed  special  usefulness. 

HowBv  3r,  such  claims  about  the 
usefulne!  s  of  a  product  for  particular 
populati(  n  groups  generally  fall  imder 
section  4  )3(j)  of  the  act  to  the  extent 
that  they  represent  the  product  to  be  for 
special  d  etary  use.  As  special  dietary 
use  claia  s,  they  are  outside  the  scope  of 
this  rulemaking.  Among  other  things, 
§  105.3  defines  "special  dietary  uses"  as 
"uses  for  supplying  particular  dietary 
needs  wl  ich  exist  by  reason  of  a 
physical,  physiological,  pathological  or 
other  coi  dition,  including  but  not 
limited  tfe  the  conditions  of  disease, 
convales  :ence,  pregnancy,  lactation, 
allergic  b  ypersensitivity  to  food, 
underwe  ght,  and  overweight:  [and] 
lulses  foi  supplying  particular  dietary 
needs  wl  lich  exist  by  reason  of  age, 
includin  ;  but  not  Umited  to  the  ages  of 
infancy  (  nd  childhood"  (§105.3(a)(l)(i) 
and  (a)(l  (ii)).  The  agency  intends  to 
consider  proposing  regulations  for  such 
products ,  However,  because  of  resource 
constraii  Xs  and  other  agency  priorities, 
any  sucb  proposal  will  not  be  available 
in  the  in  mediate  future.  In  the  interim, 
such  cla  ms  will  continue  to  be  subject 
to  the  ge  leral  misbranding  provisions  of 
sections  ZOl(n)  and  403(a)  of  the  act. 


5.  "Natural" 

31.  Several  comments  suggested  that 
FDA  define  the  term  "natural"  for 
dietary  supplements  because  that  term 
is  -widely  used  in  the  labeling  of  dietary 
supplements  even  though  there  is  no 
established  definition  of  that  term,  and 
it  is  misleading  as  it  is  now  used.  For 
example,  one  comment  stated  that 
studies  indicate  that  natural  vitamin  E 
[d-alpha  tocopherol)  is  better  utilized 
than  synthetic  vitamin  E  (dl-alpha  and 
other  tocopherols),  but  that  "natural" 
claims  now  appear  on  products 
containing  synthetic  vitamin  E, 
misleading  consumers  who  think  they 
are  getting  a  better  utilized  product.  The 
comment  stated  that  in  other  instances, 
companies  use  the  term  "natural"  to 
mean  that  the  product  contains  no 
artificial  ingredients. 

One  comment  acknowledged  that 
FDA  has  struggled  with  how  to  define 
this  term  for  foods  in  conventional  food 
form.  This  comment  suggested  that  the 
agency  need  not  resolve  the  dilemma  at 
this  time,  but  that  it  should  simply 
establish  a  supplement-specific 
definition,  just  as  FDA  has  established 
a  special  definition  for  "natural  flavor" 
in  §  101.22.  Another  comment  suggested 
that  FDA  should  allow  "natural"  claims 
on  products  containing  only  the 
naturally  occurring  form  of  a  vitamin. 
The  comment  suggested  that  FDA  could 
request  comments  about  whether  to 
limit  "natural"  claims  to  nutrients,  such 
as  vitamin  E,  that  appear  to  offer  some 
advantage  when  consumed  in  a  natural 
form.  The  comment  also  stated  that 
many  consimiers  will  want  the  option  of 
purchasing  other  nutrients  in  the 
natural  form  as  well. 

FDA  is  not  persuaded  by  the 
comments  that  the  term  "natural" 
should  be  defined  at  this  time.  As  one 
comment  acknowledged,  the  agency  hcis 
recently  expended  its  resources 
exploring  the  use  of  this  term,  and  it 
was  unable  to  arrive  at  an  acceptable 
definition  (58  FR  2302  at  2407).  FDA 
currently  lacks  sufficient  resources  to 
thoroughly  explore  and  develop 
proposed  regulations  for  the  use  of  this 
term  on  dietary  supplements. 

In  the  final  rule  on  nutrient  content 
claims,  the  agency  determined  that  it 
would  maintain  its  current  policy  (as 
discussed  in  the  general  principles 
proposal  (56  FR  60421  at  60466)  of 
interpreting  this  term  to  mean  that 
nothing  artificial  or  synthetic  (including 
all  color  additives  regardless  of  source) 
has  been  included  in,  or  has  been  added 
to.  a  food  (Ref.  7).  FDA  also  decided  that 
it  would  continue  to  distinguish 
between  natural  and  artificial  flavors  as 
outlined  in  §  101.22.  The  agency 
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concludes  that,  for  the  reasons  cited 
above,  it  is  appropriate  to  apply  this 
policy  to  dietary  supplements. 

In  this  regard,  FDA  also  points  out 
that  §  101.9(k)(6)  states  that  a  food 
labeled  under  the  provisions  of  this 
section  shall  be  deemed  to  be 
misbranded  under  sections  201(n)  and 
403(a)  of  the  act  if  its  label  or  labeling 
represents,  suggests,  or  implies,  "that  a 
natural  vitamin  in  a  food  is  superior  to 
an  added  or  synthetic  vitamin  or  to 
differentiate  in  any  way  between 
vitamins  naturally  present  from  those 
added." 

V.  Other  Provisions 

FDA  did  not  receive  any  comments 
that  dealt  specifically  with  the  other 
provisions  of  the  proposal.  In  the 
absence  of  any  basis  for  doing 
otherwise.  FDA  is  adopting  those 
provisions  as  proposed. 

VI.  Economic  Impact 

In  its  dietary  supplement  labeling 
proposals  of  June  18. 1993.  FDA  stated 
that  the  proposed  rules  on  the  labeling 
of  dietary  supplements,  taken  as  a 
whole,  would  have  associated  costs  of 
approximately  $20  million.  Thus,  the 
agency  concluded  that  the  proposed 
rules  would  not  constitute  a  major  rule 
as  defined  by  Executive  Order  12291.  In 
accordance  with  the  Regulatory 
FlexibiUty  Act  (Pub.  L.  96-354),  FDA 
explored  whether  the  proposed  rules 
may  have  a  significant  impact  on  small 
businesses  and  tentatively  concluded 
that  they  do  not. 

FDA  has  evaluated  the  many 
comments  that  it  received  in  response  to 
its  economic  impact  analysis.  Because 
the  issues  raised  in  the  comments  relate 
to  all  three  proposals,  FDA  has 
combined  its  discussion  of  these 
comments  and  presented  them  in  the 
final  rule  regarding  the  date  of 
application  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

FDA  has  examined  the  economic 
implications  of  the  final  rules  amending 
21  CFR  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects:  distributive  impacts: 
and  equity).  The  Regulatory  Flexibility 
Act  requires  the  agency  to  analyze 
options  for  regulatory  relief  for  small 
businesses.  FDA  has  concluded,  based 
on  its  review  of  the  available  data  and 
comments,  that  these  final  rules  are  not 
significant  as  defined  by  Executive 


Order  12866.  Further,  in  accordance 
with  the  Regulatory  Flexibility  Act.  the 
agency  certifies  that  these  final  rules 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  Imsinesses. 

Vn.  Environmental  Impact 

The  agency  has  determined  xmder  21 
CFR  25.24(a)(ll)  that  this  action  U  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VIII.  Paperwork  Reduction  Act 

In  the  June  18, 1993,  proposal  on 
nutrient  content  claims  for  dietary 
supplements  (58  FR  33731  at  33749), 
FDA  announced  that  the  agency  had 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  the 
collection  of  information  requirements 
contained  in  proposed  §  101.69,  for 
petitions  regarding  the  use  of  nutrient 
content  claims  in  conjunction  with  food 
labeling  on  dietary  supplements.  Also  in 
that  document.  FDA  published  its 
estimated  annual  collection  of 
information  burden  for  this  provision. 

None  of  the  more  than  500  comments 
received  in  response  to  the  dietary 
supplement  proposal  addressed  the 
content  of  petitions  under  the  proposed 
nutrient  content  claim  petition 
requirements.  Thus,  the  agency's 
estimated  annual  reporting  and 
recordkeeping  burden  from  the  health 
claim  petition  requirements  contained 
in  this  final  rule  remains  unchanged 
from  that  announced  in  June. 

FDA  has  submitted  copies  of  the  final 
rule  to  OMB  for  its  review  of  these 
reporting  requirements. 

IX.  References 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority^ delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  101  is 
amended  as  follpws: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5.  6.  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454.  1455);  sees.  201.  301.  402,  403,  409. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331.  342.  343,  348,  371). 

2.  Section  101.13.  effective  May  8, 
1994.  is  amended  by  revising  paragraph 
(a),  by  adding  paragraph  (b)(5),  by 
revising  the  first  sentence  in  paragraph 
(c).  introductory  text  of  paragraph  (i), 
(j)(l)(i)(A)  and  (j)(l)(i)(B).  and  (n)  to  read 
as  follows: 

§101.13    Nutrient  content  claims— general 
principl**. 

(a)  This  section  and  the  regulations  in 
subpart  D  of  this  part  apply  to  foods  that 
are  intended  for  human  consumption 
and  that  are  offered  for  sale,  including 
foods  in  conventional  food  form  and 
dietary  supplements  of  vitamins, 
minerals,  herbs,  and  other  similar 
nutritional  substances  (dietary 
supplements). 

(b)*    •    • 

(5)  For  dietary  supplements,  claims 
for  calories,  fat.  saturated  fat.  and 
cholesterol  may  not  be  made  on 
products  that  meet  the  criteria  in 
S  101.60(b)(1)  or  (b)(2)  for  "calorie  free " 
or  "low  calorie"  claims,  except,  in  the 
case  of  calorie  claims,  when  an 
equivalent  amount  of  a  similar  dietary- 
supplement  (e.g.,  another  protein 
supplement)  that  the  labeled  food 
resembles  and  for  which  it  substitutes, 
normally  exceeds  the  definition  for 
"low  calorie"  in  §  101.60(b)(2). 
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(c)  Information  that  is  required  or 
permitted  by  §  101.9  or  §  101.36.  as 
applicable,  to  be  declared  in  nutrition 
labeling,  and  that  appears  as  part  of  the 
nutrition  label,  is  not  a  nutrient  content 
claim  and  is  not  subject  to  the 
requirements  of  this  section.  *    •    • 
<        •        •        •        • 

(i)  Except  as  provided  in  §  101.9  or 
§  101.36,  as  applicable,  or  in  paragraph 
(q){3)  of  this  section,  the  label  or 
labeling  of  a  product  may  contain  a 
statement  about  the  amount  or 
percentage  of  a  nutrient  if: 

•  •        •        •        • 

ID*    •    • 

(i)(A)  For  "less"  (or  "fewer")  and 
"more"  claims,  the  reference  food  may 
be  a  dissimilar  food  within  a  product 
category  that  can  generally  be 
substituted  for  one  another  in  the  diet 
(e.g.,  potato  chips  as  reference^for 
pretzels,  orange  juice  as  a  reference  for 
vitamin  C  tablets)  or  a  similar  food  (e.g., 
potato  chips  as  reference  for  potato 
chips,  one  brand  of  multivitamin  as 
reference  for  another  brand  of 
multivitamin). 

(B)  For  "light,"  "reduced,"  "added," 
"fortified,"  and  "enriched"  claims,  the 
reference  food  shall  be  a  similar  food 
(e.g.,  potato  chips  as  a  reference  for 
potato  chips,  one  brand  of  multivitamin 
for  another  brand  of  multivitamin). 
***** 

(n)  Nutrition  labeling  in  accordance 
with  §  101.9,  §  101.10,  or  §  101.36,  as 
applicable,  shall  be  provided  for  any 
food  for  which  a  nutrient  content  claim 
is  made. 

*  *        •        •        • 

3.  Section  101.54,  effective  May  8, 
1994,  is  amended  by  revising  paragraph 
(a)(3),  (b)(1).  (c)(1)  and  the  introductory 
text  of  paragraph  (e)(1)  to  read  as 
follows: 

§  101 .54    Nutrient  content  claims  for  "good 
source,"  "high,"  and  "more." 

(a)'  •   • 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  writh 
§  101.9,  §  101.10,  or  §  101.36,  as 
applicable. 

(b)  "High"  claims.  (1)  The  terms 
"high,"  "rich  in,"  or  "excellent  source 
of  may  be  used  on  the  label  and  in  the 
labeling  of  foods  except  meal  products 
as  defined  in  §  101.13(1).  main  dish 
products  as  defined  in  §  101.13(m),  and 
dietary  supplements  of  vitamins  or 
minerals  to  characterize  the  level  of  any 
suDstance  that  is  not  a  vitamin  or 
mmeral,  provided  that  the  food  contains 
20  percent  or  more  of  the  RDI  or  the 


DRV  per  reference  amount  customarily 
consumed. 

•  •        *        •        • 

(c)  "Goa  1  Source"  claims.  (1)  The 
terms  "goa  1  source."  "contains."  or 
"provides'  may  be  used  on  the  label  or 
in  labeling  of  foods  except  meal 
products  ai  i  described  in  §  101.13(1) 
main  dish  )roducts  as  described  in 
§  101.13fm  ,  and  dietary  supplements  of 
vitamins  of  minerals  to  characterize  the 
level  of  ani  substance  that  is  not  a 
vitamin  or  mineral,  provided  that  the 
food  conta  ns  10  to  19  percent  of  the 
RDI  or  the  DRV  per  reference  amount 
customaril  i  consumed. 
***** 

(e)  "Mor  i"  claims.  (1)  A  relative  claim 
using  the  t  srms  "more,"  "fortified," 
"enriched, '  and  "added"  may  be  used 
on  the  labql  or  in  labeling  of  foods  to 
describe  the  level  of  protein,  vitamins, 
minerals,  c  ietary  fiber,  or  potassium 
except  as  1  mited  by  §  101.13(j)(l)(i)  and 
except  mei  I  products  as  defined  in 
§  101.13(1)  main  dish  products  as 
defined  in  §  101.13(m),  and  dietary 
supplemei  ts  of  vitamins  or  minerals  to 
characteris  e  the  level  of  any  substance 
that  is  not  i  vitamin  or  mineral, 
provided  t  lat: 

•  *        •        •        • 

4.  Sectio  n  101.60  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3),  by 
adding  new  paragraph  (a)(4),  by 
redesignating  paragraphs  (c)(4)  and 
(c)(5)  as  p^agraphs  (c)(5)  and  (c)(6),  and 
adding  a  new  paragraph  (c)(4),  and  by 
revising  the  introductory  text  of  newly 
redesignated  paragraph  (c)(5)  to  read  as 
follows: 

§  1 01 .60    ^  Litrtent  content  claims  for  the 
calorie  content  of  foods. 

(a)*    •    * 

(2)  The  ^laim  is  made  in  accordance 
with  the  g(  sneral  requirements  for 
nutrient  c(  ntent  claims  in  §  101.13; 

(3)  The  ood  for  which  the  claim  is 
made  is  la  )eled  in  accordance  with 

§  101.9.  §   01.10.  or  §  101.36.  as 
applicable ;  and 

(4)  For  ( ietary  supplements,  claims 
regarding  :aIories  may  not  be  made  on 
products  t  lat  meet  the  criteria  in 

§  101.60(b  (1)  or  (b)(2)  for  "calorie  free" 
or  "low  C6  orie"  claims  except  when  an 
equivalent  amount  of  a  similar  dietary 
suppleme:  it  (e.g.,  another  protein 
supplemei  it)  that  the  labeled  food 
resembles  and  for  which  it  substitutes, 
normally  (  xceeds  the  definition  for 
"low  caloi  ie"  in  §  101.60(b)(2). 

•  •        •        •        • 

(c)*    •    • 

(4)  The  ;laims  provided  for  in 
paragraph  (c)(1)  and  (c)(2)  of  this  section 
may  be  us  )d  on  labels  or  in  labeling  of 


dietary  supplements  of  vitamins  or 
minerals  that  are  intended  specifically 
for  use  by  infants  and  children  less  than 
2  years  of  age. 

(5)  The  terms  "reduced  sugar," 
"reduced  in  sugar,"  "sugar  reduced," 
"less  sugar,"  "lower  sugar"  or  "lower  in 
sugar"  may  be  used  on  the  label  or  in 
labeling  of  foods,  except  meal  products 
as  defined  in  §  101.13(1),  main  dish 
products  as  defined  in  §  101.13(m).  and 
dietary  supplements  of  vitamins  or 
minerals,  provided  that: 
***** 

6.  Section  101.61  is  amended  by 
revising  paragraph  (a)(3)  to  read  a.<: 
follows: 

§  101 .61    Nutrient  content  claims  for  tf>e 
sodium  content  of  foods. 

(a)  •    •    • 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§  101.9,  §  101.10.  or  §  101.36.  as 
applicable. 

•  *        •        •        * 

7.  Section  101.62  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  and 
by  adding  paragraph  (a)(4)  to  read  as 
follows: 

§  101 .62    Nutrient  content  clalnts  for  fat, 
fatty  acid,  and  cholesterol  content  of  foods. 

(a)*    •    • 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  101.13; 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 

§  101.9.  §  101.10,  or  §  101.36,  as 
applicable;  and 

(4)  For  dietary  supplements,  claims 
for  fat.  saturated  fat.  and  cholesterol 
may  not  be  made  on  products  that  meet 
the  criteria  in  §  101.60(b)(1)  or  (b)(2)  for 
"calorie  free"  or  "low  calorie"  claims. 

•  •        *        •        * 

8.  Section  101.65  is  amended  by 
revising  paragraphs  (a)(3),  (b)(3)  and 
(b)(4)  to  read  as  follows: 

§  1 01 .65    Implied  nutrient  content  claims 
and  related  label  statements. 

(a)*    *    • 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§  101.9,  §  101.10,  or  §  101.36,  as 
applicable. 

(b)*    •    * 

(3)  A  claim  about  the  presence  of  an 
ingredient  that  is  perceived  to  add  value 
to  the  product,  e.g.,  "made  with  real 
butter,"  "made  with  whole  fruit,"  or 
"contains  honey,"  except  that  claims 
about  the  presence  of  ingredients  other 
than  vitamins  or  minerals  or  that  are 
represented  as  a  source  of  vitamins  and 
minerals  are  not  allowed  on  labels  or  in 
labeling  of  dietary  supplements  of 
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vitamins  and  minerals  that  are  not  in 
conventional  food  form. 

(4)  A  statement  of  identity  for  a  food 
in  which  an  ingredient  constitutes 
essentially  100  percent  of  a  food  (e.g., 
"com  oil,"  "oat  bran."  "vitamin  C  60 
mg  tablet"). 
*        •        •    .     •        • 

Dated:  December  23. 1993 
David  A.  Kessfer, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalaia, 

Secretary  of  Health  and  Human  Services. 
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Food  LatMling;  General  Requiremetits 
for  Health  Claims  for  Dietary 
Supplements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  labeling  regulations  to  make 
dietary  supplements  of  vitamins, 
minerals,  herbs,  or  other  similar 
nutritional  substances  (dietary 
supplements)  subject  to  the  same 
general  requirements  that  apply  to  all 
other  types  of  food  with  respect  to  the 
use  of  health  claims  that  characterize 
the  relationship  of  a  substance  to  a 
disease  or  health-related  condition  on 
the  label  or  in  labeling  and  the  content 
of  petitions  for  obtaining  authorization 
for  such  health  claims.  This  action  is 
being  taken  in  response  to  provisions  of 
the  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments)  and 
the  Dietary  Supplement  Act  of  1992  (the 
DS  act)  that  bear  on  health  claims. 
EFFECTIVE  DATE:  July  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Taylor.  Jr.,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-5229. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  8, 1990,  President  Bush 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535).  This  new  law 
amended  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  in  a  number  of 
important  ways.  One  of  the  notable 
aspects  of  the  1990  amendments  is  their 
confirmation  of  FDA's  authority  to 


regulate  health  claims  on  food  labels 
and  in  food  labeling.  The  new 
provisions  amended  the  act  by  adding  a 
provision,  section  403(r)(l)(B)  (21  U.S.C. 
343(r)(l)(B)),  that  provides  that  a 
product  is  misbranded  if  it  bears  a  claim 
that  characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  sections  403(r)(3)  of  the 
act  (which  pertains  to  foods  in 
conventional  food  form)  or  403(r)(5)(D) 
(which  pertains  to  dietary  supplements). 

Congress  enacted  the  healtn  claims 
provisions  of  the  1990  amendments  to 
help  U.S.  consumers  maintain  healthy 
dietary  practices  and  to  protect  these 
consumers  from  unfounded  health 
claims.  The  House  Report  of  June  13, 
1990.  states.  "Health  claims  supported 
by  significant  scientific  agreement  can 
reinforce  the  Surgeon  General's 
recommendations  and  help  Americans 
to  maintain  a  balanced  and  healthful 
diet"  (Ref.  1).  In  addition,  the  statement 
of  the  House  Floor  Managers  noted  that 
"There  is  a  great  potential  for 
defrauding  consumers  if  food  is  sold 
that  contains  inaccurate  or 
unsupportable  health  claims"  (Ref.  2). 
The  House  Report  characterized  the 
need  for  regulation  of  health  claims  as 
"compelling"  (Ref.  1). 

FDA's  first  step  to  effect  the  health 
claims  provisions  of  the  1990 
amendments  appeared  in  the  form  of  a 
November  27. 1991,  proposed  health 
claims  regulation  (56  FR  60537) 
(hereinafter  referred  to  as  "the  health 
claims  proposal").  That  document 
proposed  to  establish  general 
requirements  pertaining  to  the  use  of 
health  claims  that  characterize  the 
relationship  of  a  food  component  to  a 
disease  or  health-related  condition  on 
the  labels  and  in  labeling  of  both  foods 
in  conventional  food  form  and  dietary 
supplements.  The  health  claims 
proposal  contained  definitions  to  clarify 
the  meaning  of  specific  terms  used  in 
the  regulations,  preliminary 
requirements  that  a  component  of  food 
must  meet  to  be  eligible  to  be  the  subject 
of  a  health  claim,  a  scientific  standard 
for  assessing  the  validity  of  claims, 
general  labeling  requirements  for  health 
claims  that  are  permitted  by  regulation, 
and  prohibitions  on  certain  types  of 
health  claims.  Also,  the  health  claims 
proposal  contained  provisions 
pertaining  to  the  required  content  of 
petitions  for  health  claims. 

In  response  to  the  health  claims 
proposal.  FDA  received  over  6.000 
letters,  each  conteuning  one  or  more 
comments,  from  consumers,  health  care 
profisssionals,  imiversities.  State  and 
local  governments,  foreign  governments, 
trade  organizations,  consumer  advocacy 


organizations,  research  institutes, 
industry,  and  professional 
organizations.  Many  of  the  comments 
pertained  to  dietary  supplements  The 
agency  summarized  and  addressed  the 
issues  raised  in  the  comments  m  the 
final  rule  on  health  claims  that 
published  in  the  Federal  Register  of 
January  6. 1993  (58  FR  2478) 
(hereinafter  referred  to  as  "the  health 
claims  final  rule").  The  health  claims 
final  rule  became  effective  on  May  8, 
1993. 

Although  the  health  claims  proposal 
pertained  to  dietary  supplements  as 
well  as  foods  in  conventional  food  form, 
the  final  rule  applied  only  to  the  latter 
type  of  foods.  In  October  of  1992. 
Congress  passed  the  DS  act  (Pub.  L. 
102-571).  which  imposed  a  moratorium 
on  FDA  implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  until  December  15,  1993 
The  DS  act  provides  that  by  June  15, 
1993,  FDA  was  to  have  issued  proposed 
rules  to  implement  the  1990 
amendments  with  respect  to  dietary 
supplements,  and  that  by  December  31. 
1993,  the  agency  is  to  issue  final  rules 
based  on  these  proposals.  The  DS  act 
also  amends  the  1990  amendments  to 
reflect  the  fact  that  if  the  agency  does 
not  issue  final  rules  with  respect  to 
health  claims  for  dietary  supplements 
by  December  31, 1993,  the  proposed 
regulations  are  to  be  considered  final 
regulations  at  that  time. 

In  the  Federal  Register  of  June  18. 
1993  (58  FR  33700),  FDA  responded  to 
the  DS  act  by  issuing  a  proposal  that 
sets  forth  a  standard  and  procedure  for 
making  health  claims  for  dietary 
supplements  (hereinafter  referred  to  as 
"the  dietary  supplement  health  claims 
proposal").  In  that  proposal,  FDA 
proposed  to  make  health  claims  on 
dietary  supplements  subject  to  the  same 
general  requirements  that  apply  to 
health  claims  on  all  other  types  of  food. 

In  response  to  the  dietary  supplement 
health  claims  proposal,  FDA  received 
over  1,200  letters,  each  containing  one 
or  more  comments,  from  consumers, 
health  care  professionals,  universities. 
State  and  local  governments,  trade 
organizations,  consumer  advocacy 
organizations,  research  institutes, 
industry,  and  professional 
organizations.  Some  comments  agreed 
with  one  or  more  provisions  of  the 
proposed  rule  without  providing  further 
grounds  for  support  other  than  those 
provided  by  FDA  in  the  preamble  to  the 
proposal.  CHher  comments  disagreed 
with  one  or  more  provisions  of  the 
proposal  without  providing  specific 
grounds  for  their  disagreement.  Many 
comments  addressed  issues  that  are 
beyond  the  scope  of  these  regulations 
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and  will  not  be  addressed  in  this 
document.  For  example,  some 
responded  to  various  aspects  of  FDA's 
June  18, 1993,  advance  notice  of 
proposed  rulemaking  concerning  the 
general  regulation  of  dietary 
supplements  (58  FR  33690).  Most  of  the 
comments,  however,  addressed  the 
proposed  regulations  and  provided 
specific  grounds  in  support  of  their 
positions.  The  agency  has  summarized 
and  addressed  the  issues  raised  in  the 
comments  in  the  discussion  that 
follows. 

II.  Regulatory  Approach 

A.  General  Approach  Based  on  FDA's 
Review  of  the  1990  Amendments 

The  1990  amendments  did  not 
provide  a  speciBc  standard  for  when  a 
health  claim  should  be  authorized  on 
dietary  supplements  or  a  specific 
procedure  for  authorizing  such  claims. 
Under  section  403(r)(5)(D)  of  the  act,  the 
establishment  of  such  a  standard  and 
such  a  procedure  is  left  to  the  Secretary 
of  the  U.S.  Department  of  Health  and 
Human  Services  (DHHS)  (and,  by 
delegation,  FDA).  Thus,  in  the  dietary 
supplement  health  claims  proposal  (58 
FR  33700  at  33702),  FDA  reviewed  the 
legislative  history  of  the  1990 
amendments  to  identify  the  features  that 
Congress  intended  would  guide  the 
agency's  choice  of  a  scientific  standard 
and  procedure  for  regulating  health 
claims  on  dietary  supplements.  FDA 
identified  the  following  features  that  it 
believes  should  guide  its  choice: 

o  The  regulations  are  to  deal  only  with  the 
procedure  and  standard  for  health  claims  for 
the  substances  in  dietary  supplements.  They 
are  to  have  no  bearing  on  the  availability  of 
any  dietary  supplements. 

o  The  regulations  must  prohibit  the  use  of 
health  claims  that  are  not  authorized  under 
their  provisions. 

o  The  regulations  must  ensure  that  any 
health  claims  that  appear  in  labeling  are 
scientifically  valid. 

o  The  regulations  must  ensure  that  any 
health  claims  that  appear  in  labeling  are 
understandable. 

o  The  regulations  should  be  such  that  all 
segments  of  the  food  industry  are  treated 
fairly  and  in  a  consistent  manner,  unless 
there  is  an  appropriate  basis  on  which  to 
draw  a  distinction.  This  factor  embodies  a 
principle  of  equity  implicitly  in  the  act. 

(58  FR  33700  at  33703) 

With  these  features  in  mind,  FDA 
considered  all  of  the  approaches  of 
which  it  was  aware  that  might  be  used 
to  regulate  dietary  supplements.  The 
agency  tentatively  concluded  that  it 
should  adopt  an  approach  that  would 
subject  dietary  supplements  to  the  same 
standard  that  applies  to  foods  in 
conventional  food  form.  FDA  stated  that 
it  was  its  tentative  view  that  that 


approach 
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strikes  the  appropriate  balance 


between  I  le  congressional  concern  for 
consume;  fraud,  public  health,  and 
sound  sci  jnce,  on  the  one  hand,  and  the 
desire  to  provide  the  consumer  with 
information  on  the  other.  Furthermore, 
the  agenc  f  advised  that  if  it  adopts  this 
or  dietary  supplements,  all 
be  regulated  under  the  same 


standard 
foods  wil 
standard. 

FDA  pcjinted  out  that  under  the  same 
procedun  i  that  applies  with  respect  to 
claims  foi  substances  in  food  in 
conventi<  nal  food  form,  there  is  a 
premarket  review  that  ensures  that  the 
safety  of  Ihe  substance  that  is  to  be  the 
subject  o  the  claim  has  been  established 
as  well  ai  the  scientific  vahdity  of  the 
claim.  A  :laim  linking  a  substance  to  a 
disease,  whether  on  a  food  in 
conventional  food  form  or  on  a  dietary 
supplement,  is  intended  to  increase 
intake  of  mat  substance.  Thus,  the 
agency  said,  it  is  important  to  ensxire 
that  a  claim  encouraging  such  increased 
intake  cati  be  safely  implemented. 
Therefor* ,  FDA  proposed  to  adopt  the 
same  pro  :edure  for  nealth  claims  for 
dietary  si  pplements  as  for  foods  in 
conventii  nal  food  form. 

1.  Availa  )ility  of  Dietary  Supplements 

1.  A  gri  at  many  comments,  primarily 
from  con  ;umers,  raised  objections  that 
indicatec  that  the  commenters  were 
misinforiped  about  the  proposed 
regulations,  or  that  they  simply  did  not 
believe  v^at  FDA  stated  in  the  dietary 
supplement  proposal.'Many  of  the 
commens  expressed  considerable 
anger,  resentment,  and  even  fear  over 
the  proposal.  A  large  number  of  these 
commenljs  characterized  the  proposal  as 
an  attack  against  the  dietary  supplement 
industry.  Many  of  these  comments 
stated  thi  t  FDA  is  plotting  to  ban  all 
dietary  si  ipplements.  A  number  of 
comment  s  explained  that  the  proposed 
regulatio  is  would  limit  the  number  of 
dietary  si  ipplements  available  to 
consume 's  oy  limiting  the  amount  of 
health  information  that  could  appear  on 
supplement  labels  and  thus  diminish 
supplemi  ints'  marketability.  The 
commen<  s  maintained  that  FDA's 
proposec  policy  of  requiring  premarket 
review  o  a  supplement's  safety  is 
contrary  ;o  the  agency's  stated  intent  to 
preserve  supplement  availability  and 
consume  r  choice.  Some  of  the 
comments  maintained  that  many 
manufac  urers  would  be  put  out  of 
business  Many  of  the  comments  argued 
that  the  i  ation's  health  would  be 
adversely  affected,  and  that  health  care 
costs  would  increase  without  dietary 
supplements  to  maintain  good  health. 
Some  coi  nments  contained  testimonials 
that  cert(  in  dietary  supplements  were 


responsible  for  airing  and  preventing  a 
variety  of  diseases,  including  cancer. 

However,  a  few  comments  pointed 
out  that  assertions  that  FDA  plans  to 
ban  dietary  supplements  are  unfounded. 
A  number  of  these  comments  predicted 
that  the  vast  majority  of  dietary 
supplements  will  remain  in  the 
marketplace  because  about  80  percent  of 
supplement  labels  are  already  in 
compliance  with  the  proposed 
provisions. 

There  is  no  basis  for  virtually  all  of 
the  concerns  raised  in  the  comments 
about  the  availability  of  dietary 
supplements.  Nothing  in  these 
regulations  will  make  them  unavailable 
to  consumers.  These  regulations  focus 
only  on  ensuring  that  health  claims,  if 
made  on  the  labels  or  in  the  labeling  of 
dietary  supplements,  are  scientifically 
valid  and  understandable.  Thus,  the 
availability  of  dietary  supplements  will 
not  be  affected  by  these  regulations. 
While  it  is  hkely  that  some  claims  may 
have  to  be  removed  from  product 
labeling  as  a  result  of  this  final  rule,  the 
products  themselves  can  continue  to  be 
marketed. 

It  is  true  that  prohibiting  the  use  of 
claims  that  have  not  been  authorized  by 
FDA  may  have  an  adverse  impact  onthe 
marketability  of  some  products. 
However,  any  such  impact  is 
outweighed  by  the  need  to  assure 
consumers  that  the  claims  that  are  made 
in  labeling  are  scientifically  valid,  and 
that  they  can  rely  on  such  claims.  In 
fact,  the  only  products  whose 
marketability  will  ultimately  suffer 
under  these  regulations  will  be  those 
whose  labeling  has  borne  claims  that 
cannot  be  supported  by  the  available 
scientific  evidence. 

The  requirement  that  the  agency  be 
confident  that  the  presence  of  a  health 
claim  will  not  result  in  unsafe  intakes 
of  the  substance  that  is  the  subject  of  the 
claim  is  not  inconsistent  with 
supplement  availability  and  consumer 
choice.  If  a  manufacturer  does  not 
choose  to  make  a  claim  about  a 
substance,  nothing  in  these  regulations 
will  affect  the  manufacturer's  ability  to 
continue  to  market  supplements  that 
contain  that  substance.  FDA  believes, 
however,  that  it  has  an  obligation  to 
ensure  that  before  it  authorizes  a  claim 
that  encourages  consumers  to  increase 
their  consumption  of  a  substance,  it 
have  some  assurance  that  increased 
coiisumption  of  that  substance  will  not 
be  harmful. 

2.  Fair  and  Consistent  Treatment  of  All 
Segments  of  the  Food  Industry 

2.  Many  comments  asserted  that  FDA 
has  not  been  evenhanded  in  its  approval 
of  health  claims  for  use  on  dietary 
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supplements  and  on  foods  in 
conventional  food  form.  Some  of  these 
comments  maintained  that  FDA's  unfair 
treatment  of  dietary  supplements  is 
evidenced  by  the  agency's  approval  of 
health  claims  involving  cancer  and 
coronary  heart  disease  for  use  on  fruits, 
vegetables,  and  grain  products  but  not 
for  use  on  fortified  foods  or 
supplements  that  provide  fiber  or 
antioxidam  vitamins.  The  comments 
stated  that  FDA  should  authorize  health 
claims  involving  particular  nutrients  for 
use  on  any  food  that  contains  those 
nutrients,  including  dietary 
supplements,  unless  there  is  significant 
scientific  agreement  that  the  claim  is 
valid  only  when  the  nutrient  is 
consumed  in  a  particular  form.  To 
ensure  that  such  an  approach  is  taken  in 
evaluating  health  claims  for  use  on 
dietary  supplements  in  the  future,  a  few 
comments  requested  that  FDA  add  the 
following  provision  to  the  end  of 
§  101.14(g)  (21  CFR  101.14(g)): 

A  health  claim  that  has  been  approved  for 
any  substance  that  is  to  be  consumed  at  other 
than  decreased  dietar)'  levels  shall  be 
permitted  on  all  foods  (including  dietary 
supplements]  containing  the  requisite 
amounts  of  that  substance,  unless  FD■^ 
determines  that  (i)  there  is  significant 
scientific  agreement  (as  defined  in 
subparagraph  (c))  that  the  consumption  of  the 
substance  in  the  particular  food  wil!  not 
provide  the  benefits  claimed,  or  (ii)  the  food 
contains  disqualifying  amounts  of  another 
substance. 

A  few  comments  contended  that  FDA 
also  has  treated  dietary  supplements 
unfairly  by  withholding  approval  of  a 
health  claim  concerning  the  role  of  folic 
acid  in  reducing  the  risk  of  neural  tube 
defects  (NTD's)  simply  because  of  its 
concerns  that  allowing  the  claim  on 
foods  in  conventional  food  form  would 
raise  safety  issues  because  of 
overfortification  of  the  food  supply  and 
the  subsequent  effect  on  certain 
subpopulations.  These  comments 
asserted  that  the  proper  course  of  action 
for  the  agency  would  have  been  to  allow 
health  claims  on  dietary  supplements 
but  to  prohibit  their  use  on  foods  in 
conventional  food  form  until  the  public 
health  concerns  associated  with  such 
use  had  been  resolved. 

However,  a  few  comments  supported 
FDA's  decision  to  approve  particular 
health  claims  for  use  on  fruits, 
vegetables,  and  fiber-containing  grains 
while  not  authorizing  their  use  on 
dietary  supplements  or  fortified  foods 
with  added  antioxidant  vitamins  or 
fiber.  These  comments  noted  that  there 
are  many  compounds  in  fruits  and 
vegetables  that  may  be  involved  in 
reducing  the  risk  of  disease  that  may  not 
have  been  identified.  The  comments 
asserted  that  before  allowing  a  dietary 


supplement  to  bear  a  health  claim 
authorized  for  use  on  food  in 
conventional  food  form,  it  is  important 
to  establish  that  the  supplement 
provides  the  same  health  protection 
benefits  as  the  conventional  food. 

FDA  disagrees  with  the  assertions  in 
the  comments  that  it  has  been  unfair 
with  the  dietary  supplement  industry 
with  respect  to  its  approval  of  specific 
health  claims.  FDA  believes  that  the 
health  claims  should  be  consistent  with 
the  scientific  evidence  available  to  the 
agency.  In  the  Federal  Register  of 
January  6. 1993  (58  FR  2537,  2552,  and 
2622),  FDA  explained  why  it  was 
authorizing  health  claims  pertaining  to: 
(1)  Heart  disease  and  diets  low  in 
saturated  fat  and  cholesterol  and  high  in 
fruits,  vegetables,  and  grain  products 
that  contain  fiber;  (2)  cancer  and  diets 
low  in  fat  and  high  in  fruits,  vegetables, 
and  grain  products  that  contain  fiber: 
and  (3)  cancer  and  diets  low  in  fat  and 
high  in  fruits  and  vegetables  that  may 
contain  fiber,  vitamin  A  (befa-carotene) 
and  vitamin  C.  The  agency  also 
explained  in  detail  why  it  was  not 
authorizing  health  claims  pertaining  to 
any  specific  nutrients  (i.e.,  heart  disease 
and  dietary  fiber,  cancer  and  dietary 
fiber,  and  cancer  and  antioxidant 
vitamins). 

In  the  case  of  the  antioxidant 
vitamins,  FDA  found  that  although  there 
was  sufficient  evidence  to  justify  a 
health  claim  concerning  the  relationship 
between  diets  low  in  fat  and  high  in 
fruits  and  vegetables  that  may  contain 
fiber,  vitamin  A,  and  vitamin  C  and  a 
reduced  risk  of  cancer,  the  available 
evidence  did  not  provide  a  basis  on 
which  to  attribute  the  reduction  in  risk 
of  disease  to  any  individual  vitamin  or 
combination  of  vitamins,  regardless  of 
whether  the  vitamin  is  classified  as  an 
antioxidant  or  not  (see  discussion  under 
section  IV.,  58  FR  2622  at  2633).  Yet, 
because  of  the  usefulness  of  vitamins  A 
(as  fce(a-carotene)  and  C  and  dietary 
fiber  in  identifying  those  fruits  and 
vegetables  that  correlate  with  reduced 
cancer  risk,  FDA  identified  these 
nutrients  as  being  characteristic  of  the 
foods  associated  with  a  protective  effect. 
Any  one  or  a  combination  of  these  three 
nutrients  can  serve  as  the  identify'ing 
marker.  Moreover,  because  fruits  and 
vegetables  are  also  characterized  by  an 
absence  of  fat,  and  because  of  the 
identified  relationship  of  low  fat  diets  to 
reduced  risk  of  cancer,  FDA  highlighted 
low  fat  intakes  as  part  of  the  dietary 
pattern  associated  with  decreased 
cancer  risk.  Because  the  mechanism  of 
the  protective  effect  of  fruits  and 
vegetables  is  not  known,  and  because  it 
is  not  possible  to  determine  which  of 
the  nutrients  or  other  components  in 


fruits  and  vegetables  is  causing  the 
observed  effect,  the  health  claim 
authorized  by  FDA  focuses  on  fruits  and 
vegetables  as  a  class  of  foods  and  their 
relationship  to  cancer  risk,  and  not  on 
particular  nutrients.  By  requiring  that 
all  characterizing  nutrients  be  identified 
as  characteristic  of  dietary  patterns  rich 
in  fruits  and  vegetables  without 
specifically  attributing  reduced  cancer 
risk  to  a  single  nutrient  or  single  type 
of  nutrient  (antioxidant  vitamins).  FDA 
made  the  claim  consistent  with  the 
scientific  knowledge  available  to  it  at 
the  time  it  authorized  tlfe  claim. 

Because  of  the  rapidly  evolving 
science  base  relative  to  this  topic, 
however,  FDA  has  continued  to  update 
its  evaluation  of  the  scientific  evidence 
and  the  degree  of  scientific  agreement 
on  the  relationship  between  antioxidant 
vitamins  and  cancer.  As  part  of  these 
efforts,  FDA  initiated,  along  with  other 
major  research  and  health  organizations 
as  cosponsors,  a  public  conference  on' 
antioxidant  vitamins  and  cancer  and 
cardiovascular  disease  that  was  held  on 
November  1  through  3,  1993.  The 
transcript  of  that  meeting  has  been 
submitted  to  the  Docket  as  a  comment 
on  the  antioxidant  vitamins  and  cancer 
rulemaking,  along  with  other  comments 
received  in  response  to  the 
announcement  of  the  conference  (58  FR 
54595,  October  22.  1993).  FDA  is 
reviewing  the  results  of  this  conference 
and  other  scientific  evidence  that  has 
become  publicly  available  since  the 
publication  of  the  January  6,  1993,  final 
rule  on  antioxidant  vitamins  and  cancer. 

Similarly,  in  the  case  of  heart  disease 
and  dietary  fiber  and  of  cancer  and 
dietarj'  fiber,  the  agency  found  that 
there  was  insufficient  evidence  to 
attribute  the  reduction  in  risk 
specifically  to  dietarj'  fiber  orjo  spedfic 
fiber  components.  The  agency  did 
conclude,  however,  that  dietary  fiber 
and  soluble  fiber,  along  with  ether 
nutrients,  serve  as  useful  markers  in 
identifving  those  foods  for  which  the 
scientific  evidence  showed  that 
inclusion  in  a  daily  diet  was  associated 
with  reduced  risk  of  cancer  and  of  ht-art 
disease  (5H  FR  2552  and  58  FR  2.^)37). 

For  both  topic  areas,  the  agenry  also 
noted  the  inability  of  commonly  used 
analytical  methodologies  to  detect  many 
of  the  characteristics  that  var\'  among 
dietary  fibers  and  that  may  be  related  to 
biological  function  (e.g.,  particle  size, 
chemical  composition,  water-holding 
capacity).  With  regard  to  heart  disease, 
other  components  variable  associated 
with  soluble  fiber  in  foods  (e.g..  lipid 
.  components)  may  also  contribute  to  a 
cholesterol-lowering  effect.  FDA  found 
that  the  inability  to  detect  many  of  the 
differences  among  fibers,  fiber 
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components,  and  other  substances  in 
foods  that  contain  dietary  fibers, 
including  soluble  fiber,  and  the  general 
lack  of  conclusions  as  to  the  melanism 
of  action  of  dietary  Bbers  and  Bber 
components  were  limiting  factors  on 
FDA's  abih'y  to  draw  conclusions  from 
the  available  evidence.  Furthermore, 
FDA  noted  that  foods  high  in  dietary 
fiber  are  also  generally  low  in  calories 
and  total  fat,  factors  that  are  associated 
with  reduced  risk  of  cancer.  Fiber-rich 
foods  are  also  generally  low  in  saturated 
fats  and  cholesterol,  substances  that  also 
affect  the  risk  of  developing  heart 
disease.  Thus,  some  or  all  of  the  benefits 
associated  with  diets  high  in  fiber-rich 
foods  could  be  the  result  of 
displacement  of  fat  and  saturated  fat 
from  the  total  diet  rather  than  an  effect 
of  fiber  per  se. 

The  agency  stated  that  although  the 
specitic  roles  of  the  numerous 
potentially  protective  substances  or 
displacement  of  negative  substances 
(e.g.,  fat,  satiu-ated  fat,  and  cholesterol) 
in  such  plant  foods  are  not  yet 
understood,  populations  with  diets  rich 
in  these  foods  experience  many  health 
advantages  including  lower  rates  of 
heart  disease  and  cancer.  Thus,  FDA  did 
not  authorize  the  use  of  a  health  claim 
on  the  association  between  ingestion  of 
dietary  fiber,  or  specific  fiber 
components,  and  a  reduced  risk  of  heart 
disease  or  cancer.  Instead,  for  cancer, 
FDA.  to  be  consistent  with  the  available 
scientific  evidence  and  prevailing 
scientific  agreement,  focused  on  fiber- 
containing  grain  products,  fruits,  and 
vegetables  as  product  classes.  Similarly, 
for  heart  disease.  FDA  focused  on  fruits, 
vegetables,  and  grain  products  that 
contain  fiber,  particularly  soluble  fiber. 
Because  of  the  usefulness  of  dietary 
fiber  or  soluble  fiber  in  identifying  the 
types  of  foods  whose  consumption  is 
most  likely  to  correlate  with  oecreased 
cancer  or  heart  disease  risk,  these 
substances  can  serve  as  identifying 
markers  for  selecting  useful  foods,  even 
in  the  abser  re  of  adequate  evidence  of 
a  direct  eficct  of  fiber. 

FDA  is  aware,  however,  of  the  rapidly 
evolving  nature  of  the  science  base 
relative  to  these  topjc  areas.  FDA 
intends  to  update  its  review  of  the 
science  by  initiating,  in  the  near  hiture, 
along  with  other  major  research  and 
health  organizations  as  cosponsors,  a 
public  symposium  on  dietary  fiber  and 
heart  disease  and  cancer. 

With  respect  to  assertions  concerning 
folic  actd.  FDA  disagrees  that  it  should 
have  allowed  health  claims  on  dietary 
supplements  while  prohibiting  their  use 
on  foods  in  conventional  food  form. 
While  FDA  did  not  authorize  a  health 
claim  for  fohc  acid  and  NTD's,  in  the 
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final  rule  on  heath  claims  and  label 
statement  s  for  folic  add  and  NTD's 
pubUshe(  in  the  Federal  Register  of 
January  6  1993  {58  FR  2606) 
(hereinaft  er  referred  to  as  "the  folic  add 
final  rule  ').  the  agency  did  announce  its 
plans  to  1  rork  expeditiously  to  authorize 
a  claim,  if  appropriate. 

The  agdncy  noted  that  the  Public 
Health  Service  (PHS),  including  FDA. 
had  recommended  (Ref.  7)  that  all 
women  of  childbeahng  age  in  the 
United  S^tes  should  consume  0.4 
milligram  (mg)  (400  micrograms  (^g))  of 
folic  acididaily  to  reduce  their  risk  of 
having  a  pregnancy  affected  with  spina 
bifida  or  ether  neural  tube  defects.  FDA 
acknowlepges  that  this  recommendation 
evidence4  that  significant  sdentific 
agreement  existed  regarding  a 
relationship  between  folate  and  NTD's 
but  said  that  there  were  factors  that 
preventeq  FDA  irom  authorizing  a 
claim.  Th^  agency  said  that  the  act  must 
be  read  ai  a  whole,  and  that  sections 
403(r)(3)(A)(ii)  and  409  of  the  act  (21 
U.S.C.  34B)  reflect  the  proposition  that 
the  use  ofla  substance  that  is  the  subject 
of  a  healtft  claim  must  be  safe.  The 
agency  pc  inted  out  that  the  PHS 
recommei  idation  stated  that  there  were 
significan  1  questions  that  persist  about 
the  safe  u  e  of  folic  acid  in  food.  As 
stated  in  tie  fohc  add  final  rule,  FDA 
expected  that  the  authorization  of  a 
claim  would  likely  result  in  significant 
increases  in  consumption  of  folic  add 
by  womea  in  their  childbeahng  years 
and  by  the  general  population,  because 
manufiaderers  would  add  fohc  acid  to 
their  products  in  order  to  claim  that 
these  products  were  useful  in  redudng 
the  ri^  oi  birth  defeds  Lntakes  of 
multiple  aoses  of  folic  acid  from 
supplements  and  from  its  increased 
presence  |n  the  food  supply  could 
rapidly  result  in  intakes  of  3  to  7  mg 
(3,000  to  i.OOO  ^lg)  per  day  (58  FR  2606 
at  2614).  ^uch  intakes  represent 
increases  of  10-fold  or  more  above 
current  intakes. 

In  the  felic  acid  final  rule,  the  agency 
reviewed  the  safety  considerations 
raised  by  such  increases  in  folic  acid 
intakes,  including:  (1)  Potential  effeds 
in  personi  with  poor  vitamin  Bl2  status; 
(2)  potential  risks  for  persons  taking 
medicaticiis  that  interfere  with  folate 
metaboli^;  (3)  potential  risks  for 
pregnant  women  because  of 
uncertainties  about  effeds  of  high  blood 
levels  of  fblic  add  on  the  embryo  during 
gestation:  Und  (4)  uncertainties 
regarding  possible  interadions  between 
folic  acid  end  other  nutrients  with 
increasedlfohc  add  mtakes.  The  agency 
conclude(  that  it  could  not  authorize  a 
health  cla  m  on  folic  add  until  the 
questions  regarding  the  safe  use  of  this 


nutrient  were  satisfactorily  resolved.  In 
the  folic  acid  final  rule  the  agency 
described  the  efforts  it  was  undertaking 
to  address  and  resolve  these  concerns. 

Following  publication  of  this 
document,  based  on  its  review  of  the 
evidence,  its  discussions  with  an 
advisory  committee,  and  its  review  of 
the  comments  that  it  received,  the 
agency  tentatively  concluded  that  the 
safety  problems  raised  by  folic  add  can 
be  resolved  by  setting  a  safe  upper  limit 
of  mtake  of  1  mg  folate  per  day  for  all 
population  groups.  The  agency 
announced  its  tentative  conclusion  in  a 
proposal  to  authorize  a  health  claim  on 
folate  and  neural  tube  defeds  (58  FR 
53254,  October  14, 1993).  In  companion 
documents,  FDA  also  proposed  to 
amend  the  food  additive  regulation  for 
folic  acid  to  spedfy  the  foods  that  could 
be  fortified  with  folic  add  and  the  level 
at  which  they  could  be  fortified  (58  FR 
53312)  and  to  amend  the  standards  of 
identity  for  spedfic  cereal-grain 
products  to  permit  the  addition  of  folic 
acid  (58  FR  53305). 

Thus,  based  on  this  review  of  the 
agency's  actions,  it  is  clear  that  the 
nondiscriminatory  provision  suggested 
in  the  comments  is  not  necessary.  When 
FDA  has  concluded  that  a  substance  has 
a  relationship  to  a  disease,  FDA  has 
aded  to  authorize  a  claim  (see  final  rule 
on  calcium  and  osteoporosis  (58  FR 
2665)  and  the  proposed  rule  on  folic 
acid  and  neural  tube  defeds  (58  FR 
53254)).  In  the  case  of  antioxidant 
vitamins  and  cancer,  dietary  fiber  and 
heart  disease,  and  dietary  fiber  and 
cancer,  the  evidence  did  not  establish 
that  the  named  substances  had  an  effed 
on  the  named  diseases.  The  evidence 
showed  that  these  nutrients  were  merely 
markers  of  foods  that  had  been  shown 
in  studies  to  affed  the  risk  of  the 
disease.  FDA  has  refleded  the  sdentific 
evidence  in  the  claims  that  it  has 
authorized  and  proposed  to  authorize. 
Any  other  course  of  action  would  be 
inconsistent  with  the  ad  because  it 
would  result  in  daims  that  were  both 
not  scientifically  valid  and  misleading. 

B.  Alternative  Approaches 

In  the  dietary  supplement  health 
claims  proposal  (58  FR  33700  at  33703). 
FDA  advised  that  a  variety  of 
approaches  had  come  to  FDA's  attention 
about  how  health  claims  for  dietary 
supplements  would  best  be  regulated 
imder  the  1990  amendments.  These 
approaches  came  to  the  agency's 
attention  by  various  means,  including 
the  comments  on  the  health  claims 
proposal  that  addressed  the  most 
appropriate  method  for  regulating 
dietary  supplements,  testimony  before 
Congress  about  Implementation  of  the 
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1990  amendments,  as  well  as  the 
legislative  history  of  the  1990 
amendments.  FDA  carefully  evaluated 
each  of  these  approaches  to  determine 
how  they  compare  with  the 
characteristics  that  FDA  has  listed 
above.  A  number  of  comments 
addressed  the  agency's  tentative 
conclusions  about  these  approaches. 

1.  Use  of  Advisory  Committees 

In  the  dietary  supplement  health 
claims  proposal  (see  section  II.B.l.,  58 
FR  33700  at  33704),  FDA  advised  that 
it  had  tentatively  decided  not  to  adopt 
a  committee-based  approach  suggested 
in  comments  for  evaluating  the  validity 
of  health  claims  on  herbs.  This 
approach,  known  as  the  Botanical 
Ingredient  Review  (BIR),  would  involve 
the  establishment  of  expert  panels 
under  the  direction  of  an  oversight 
committee  FDA  would  participate  as  a 
nonvoting  member  of  the  expert  panels. 
The  oversight  committee,  which  would 
be  charged  with  the  responsibility  of 
reviewing  all  health  claim  petitions 
pertaining  to  herb  or  botanical 
components,  would  relieve  FDA  of  all 
responsibility  for  initial  review  of  these 
petitions.  Each  expert  panel  would 
conduct  an  evaluation  of  scientific  data 
pertaining  to  the  requested  clainn, 
subject  the  evaluation  to  peer  review, 
and  prepare  a  final  recommendation 
about  the  claim.  The  recommendation 
and  all  supporting  documents  wouid 
then  be  forwarded  to  FDA,  and  the 
agency  would  be  permitted  120  days  to 
approve,  disapprove,  or  modify  the 
report.  Under  draft  regulations  prepared 
and  submitted  for  FDA  adoption  by  one 
comment  on  the  health  claims  proposal, 
there  would  be  a  codified  presumption 
in  favor  of  the  committee 
recommendation. 

The  agency  based  its  tentative 
decision  about  the  BIR  on  its  belief  that 
the  suggested  approach  would  involve  a 
significant  transfer  of  agency  authority 
on  health  claims  because  of  this 
presumption  in  the  draft  regulations 
submitted  by  the  comment.  Under  this 
presumption,  FDA  would  be  obligated 
to  prove  that  the  committee  was  wrong 
if  the  agency  decided  not  to  follow  the 
committee's  recommendation.  In  such 
circumstances,  FDA  could  be  forced  to 
propose  to  authorize  health  claims  that 
it  was  not  satisfied  were  scientifically 
valid.  FDA  noted  that  there  is  no  basis 
under  the  act  for  such  a  transfer.  Also, 
the  agency  noted  that  the  creation  of 
such  a  committee  would  be  financially 
burdensome  and  stated  that  it  would  be 
mappropriate  to  commit  its  limited 
resources  to  a  committee  with  as  narrow 
a  scope  as  that  suggested  by  the 
comment. 


3.  A  few  comments  addressed  this 
advisory  committee  issue.  Some 
comments  voiced  opposition  to  FDA's 
tentative  decision  not  to  establish  a  BIR. 
These  comments  disputed  the  agency's 
assertion  that  the  establishment  of  a  BIR 
would  involve  any  transfer  of  authority, 
noting  that  FDA  would  retain  full  and 
final  discretion  in  approving  health 
claims.  The  comments  also  disputed 
FDA's  finding  that  the  creation  of  a  BIR 
would  be  burdensome  and  costly  in 
light  of  the  agency's  limited  resources. 
The  comments  stated  that  such  a  finding 
is  inconsistent  with  FDA's  current  use 
of  advisory  committees  for  very  narrow 
subject  matters  such  as  over-the-counter 
(OTC)  antiplaque  products,  circulatory 
system  medical  devices,  and  drug  abuse. 
The  comments  stated  that  the  use  of  a 
BIR  to  help  screen  petitions  from  the 
much  larger  herbal  products  industry 
would  be  an  efficient,  economical,  and 
scientifically  credible  way  to  ration 
FDA's  scarce  resources  and  would  also 
help  FDA  meet  statutorily-imposed 
deadlines  for  actions  on  petitions  that  it 
might  not  otherwise  be  able  to  meet. 

The  comments  also  asserted  that  the 
agency's  statement  that  it  has  the 
"ultimate  responsibility  to  determine 
whether  the  petitioned- for  health  claim 
is  valid"  implies  a  mistrust  of  the 
integrity  of  the  BIR  process  and  the 
involved  scientists  and  reveals  an 
agency  belief  that  it  is  the  only  authority 
competent  to  judge  the  scientific 
validity  of  health  claims  for  herbal 
dietary  supplements.  The  comments 
disagreed  with  such  a  conclusion  and 
argued  that  health  claim  petitions  will 
only  receive  adequate  and  full 
consideration  from  the  scientific 
community  best  qualified  to  determine 
whether  they  meet  the  significant 
scientific  agreement  standard  set  by 
Congress  through  the  creation  of  a  BIR, 
which  would  represent  the  most 
competent  and  knowledgeable  body  in  a 
field  that  remains  largely  esoteric  to 
FDA.  One  of  these  comments  suggested 
that  appropriate  selections  for  herbal 
experts  panels  might  include 
experienced  herbal  practitioners  who 
are  familiar  with  potential  adverse 
reactions  to  herbs  as  well  as  medical 
practitioners  in  foreign  countries  where 
herb  safely  has  been  studied, by 
government  and  industry  panels.  The 
comment  stated  that  the  inclusion  of 
foreign  medical  practitioners  would  be 
especially  appropriate  during  the 
evaluation  of  a  claim  whose  merits  are 
agreed  upon  throughout  the  world  but 
are  not  generally  recognized  in  the 
United  States,  such  as  in  the  case  of 
using  peppermint  tea  for  its  soothing  or 


carminative  effects  on  the  digestive 
tract. 

However,  one  comment  supported  the 
agency's  tentative  decision  not  to  adopt 
the  BIR  process.  The  comment  stated 
that  FDA  could  well  be  legally  liable  for 
decisions  made  by  the  BIR  that  were 
later  shown  to  have  placed  the  public 
health  at  risk. 

Several  comments  called  for  FDA  to 
establish  an  advisory  committee  for 
health  claims  for  dietary  supplements 
where  the  committee  would  select 
expert  panels  responsible  for  the 
evaluation  of  proposed  health  claims  for 
all  dietary  supplements.  The  comments 
suggested  that  the  expert  panels  should 
be  composed  of  scientists  and  health 
care  professionals  with  expertise  on  a 
given  nutrient-disease  relationship  as 
well  as  nonvoting  industry  and 
consumer  representatives.  These 
comments  contended  that  one  reason  for 
the  agency's  slowness  in  approving  a 
health  claim  for  folic  acid  has  been  its 
reliance  on  advisory  panels  that  were 
not  sufficiently  familiar  with  the 
research  in  the  area  and  who  had  to  be 
educated  about  the  strength  of  the 
evidence  before  they  could  act.  Some  of 
these  comments  suggosiud  that  FDA 
could  retain  the  authority  to  reject  the 
recommendations  of  the  committee,  as 
long  as  it  published  its  reasons  for  doing 
so. 

Another  comment  stated  that  both  the 
dietary  supplement  industry  and  FDA 
have  been  slow  to  recognize  and  utilize 
a  great  deal  of  research  that  ha*;  bft»ii 
done  in  the  area  of  nutrition  and  health. 
The  comment  attributed  this  slowness 
to  a  gap  between  the  scientific 
community,  FDA.  and  the  dietary 
supplement  industry.  The  comment 
suggested  that  in  order  to  close  this  gap, 
FDA  should  form  a  committee  of  its 
leading  scientists  to  meet  with  a  similar 
industry  committee «very  3  to  6  months, 
or  as  required,  to  discuss  the  latest 
research  in  the  area  of  nutrition  and 
health  published  in  highly  accredited 
scientific  journals  so  that  the  research 
could  be  used  to  create  and  support 
health  claim  petitions.  The  comment 
suggested  that  when  the  agency 
committee  and  the  industry  reach  an 
agreement  on  the  dat,=i,  FDA  could 
authorize  the  use  of  a  health  claim  on 
the  nutrient-disease  relationship  on 
which  there  is  agreement. 

FDA  recognizes  that  advisory 
committees  may  mf^e  valuable 
contributions  in  assisWig  the  agency  to 
evaluate  scientific  evidence  about 
health  claims  in  certain  circumstances. 
For  example,  the  Folic  Acid 
Subcommittee  of  the  Food  Advisory 
Committee  provided  valuable 
recommendations  in  support  of  FDA 
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proposing  to  authorize  a  health  claim 
for  folic  acid  and  proposing  to  fortify 
ceroal-grain  products.  The  agency 
intends  to  continue  its  use  of  advisory 
committees  wherever  the  need  arises. 

FDA  believes,  however,  that  it  should 
retain  the  right  to  decide  when  the  use 
of  an  advisory  committee  is  necessary. 
There  may  frequently  be  circumstances 
in  which  evidence  establishes  that  use 
of  advisory  committees  is  not  necessary 
because  the  evidence  shows  that  the  A 
claim  is  clearly  supported  or  clearly  not 
supported.  In  addition,  if  the  agency 
were  to  establish  a  standing  advisory 
committee  for  health  claims,  FDA 
would  want  it  to  have  a  broader  focus 
than  just  dietary  supplements.  FDA's 
view  is  that  claims  should  focus  on  the 
substance,  and  not  the  food  in  which  it 
is  found,  because  the  primary  issue  is 
whether  the  substance-disease 
relationsh-]^  has  been  established.  Thus, 
if  FDA  were  to  establish  a  standing 
advisory  committee,  it  would  be  on 
health  claims  in  genwal.  Although  a 
number  of  comments  asserted  that  FDA 
lacks  knowledge  of  herbal  products,  the 
agency  believes  that  its  personnel  are 
fully  competent  to  evaluate  properly 
substantiated  petitions  concerning 
health  claims  in  this  area.  Also,  if  the 
agency  were  to  decide  to  establish  an 
advisory  committee,  it  would  take  steps 
to  ensure  that  the  membership  of  the 
committee  had  the  necessary  expertise, 
including  pertinent  expertise  on  herbal 
products. 

There  is  an  imphcation  in  some  of  the 
comments  that  the  evahiation  of  the 
scientific  evidence  supporting  a  claim  is 
somehow  different  depending  on  the 
substance  involved.  In  fact,  whether  a 
claim  is  for  a  vitamin,  mineral,  herb,  or 
other  simil?"  nutritional  substance, 
mcluding  fat,  saturated  fat,  and 
cholesterol,  the  skills  needed  for 
evaluation  of  a  claim  are  basically  the 
same.  These  skills  are  found  in 
epidemiologists,  nutritionists, 
biostatisticians,  clinicians,  and  experts 
in  the  disease  being  addressed,  as  well 
as  in  people  aware  of  how  the  substaiice 
is.  or  should  be,  consumed.  Thus,  FDA 
does  not  agree  with  the  implication  in 
these  comments. 

FDA  is  interested  in  having 
communication  with  the  dietary 
supplement  industry.  However,  the 
agency  does  not  believe  that  it  would  be 
appropriate  for  the  communication  to 
take  the  form  of  the  suggested  standing 
committee  to  meet  with  a  similar 
industry  committee  every  3  to  6  months. 
While  FDA  believes  that  regular 
communication  with  the  dietary 
supplement  industry  is  likely  to  be 
useful,  the  [ Tocess  by  which  heahh 
claims  are  authorized  must  be  a  more 


open  and  )ublic  process  than  that 
suggested  jbv  the  comment.  Certainly  the 
1990  amendments  envisioned  a  public 
process  for  claims  for  substances  in 
foods  in  c  mventional  food  form,  as 
reflected  i  a  section  403(r)i4)  of  the  act. 
FDA  has  I  een  presented  with  oo 
convincing  reason  why  a  similar  process 
should  not  apply  to  claims  for 
substance  e  in  dietary  supplements. 

Further  nore,  FDA  continues  to 
believe  th  it  the  BIR  advisory  committee 
approach  ivould  involve  a  signi^cant 
transfer  o:  agency  authority  for  health 
claims,  ev  sn  though  comments  on  the 
health  cla  ms  proposal  and  the  dietary 
suppleme  it  health  claims  proposal  have 
made  arguments  to  the  contrary.  The 
suggested  jregulation  for  health  claims 
that  was  submitted  to  FDA  on  May  10, 
1991,  and  referred  to  by  the  agency  in 
the  propo  ;als  that  it  has  issued,  states  in 
pan: 

B.  If  the  Committee  determines  that  a 
proposed  health  claim  is  appropriate  for 
a  particular  herb  or  botanical,  either  as 
proposed  sr  as  modifled  by  the 
Committe  3,  it  shall  forward  its 
recommei  dation(s)  to  FDA  together 
with  all  ti  e  data  and  other  information 
before  the  Committee  when  it  made  its 
decision. 

C  If  the  Committee  determines  that, 
on  the  baj  is  of  the  data,  and  other 
informati(  m  before  it,  the  proposed 
health  cla  m  is  not  scientifically 
justified  fi  >r  the  herb  or  botanical,  it 
shall  so  ni  itify  the  proposer.  The 
proposer  i  aay  then  direct  the  Committee 
to  forwar(  to  FDA  all  the  information 
before  the  Committee  with  respect  to  the 
proposal  I  ogether  with  its  conclusions 
and  the  re  asons  therefore. 

D.  With  in  120  days  of  receipt  of  the 
informati(  in  described  in  (B)  and  (C) 
above,  FD  \  shall  either  accept  the 
recommei  idation,  reject  it,  or  modify  it 
based  upc  n  the  Agency's  independent 
evaluatioi  i  with  analysis  and  reasons  for 
rejection  i  ir  modification  of 
recommei  ided  health  claims.  In  arriving 
at  its  deci  iion  FDA  may  consider  data 
or  inform!  ition  other  than  that  before  the 
Committe  3.  There  shall  be  a 
presumpt  on,  to  be  sustained  when  the 
record  is  iewed  as  a  whole,  in  favor  of 
a  CommH  *.ee  recommendation  under 
either  (B)  or  (C).  (Emphasis  added.) 

Despite  assertions  to  the  contrary,  the 
last  sentei  ice  of  paragraph  "D"  obligates 
FDA  to  es  :ablish  that  the  committee  was 
wrong  in  )rder  not  to  follow  the 
committe  I's  recommendation. 
Ultimatel  r,  therefore,  there  would,  in 
fact,  be  a  lignificant  transfer  of  authority 
if  the  suggested  provision  were  to  be 
adopted  b  y  FDA.  As  FDA  noted  in  the 
dietary  si  pplement  heahh  claims 
proposal  58  FR  33700  at  33704).  there 


is  no  basis  under  the  act  for  such  a 
transfer  of^uthority. 

FDA  does  not  question  that  experts  on 
an  industry  committee  or  panel  on  herbs 
and  botanicals  could  be  helpful.  The 
agency  encourages  firms  to  work 
through  such  groups.  For  this  reason. 
FDA  revised  the  provision  pertaining  to 
petitions  in  the  health  claims  final  rule 
to  clarify  that  the  agency  will  consider 
all  recommendations  by  such 
committees  and  panels  (see  §  101.70(b)). 
FDA  recognizes  that  those  petitions  that 
have  undergone  an  independent 
scientific  review  and  received 
endorsement  by  qualified  expert  groups 
will  likely  be  well-supported  petitions 
and  could  be  very  persuasive  to  FDA. 
Further,  FDA  is  likely  to  place 
considerable  weight  on  the 
recommendations  of  outside  experts, 
and  its  decision  as  to  whether  a  petition 
should  be  granted  could  be  influenced 
significantly  by  these  experts. 

Although  FDA  encourages  firms  to 
work  through  groups  of  outside  experts, 
the  agency  would  be  concerned  if  such 
groups  were  heavily  weighted  with 
medical  practitioners  as  one  of  the 
comments  suggested.  Over  reliance  on 
such  practitioners,  to  the  exclusion  of 
scientists  representing  other  relevant 
scientific  descriptives,  implies  that  the 
herbs  are  to  be  used  for  medicinal 
purposes.  FDA  stresses  again  that  health 
claims  are  about  the  relationship  of 
foods,  rather  than  drugs,  to  a  disease  or 
health-related  condition. 

2.  Establishment  of  an  Approach  Based 
on  a  More  Lenient  or  the  Same  Standard 

FDA  proposed  to  subje'ct  dietary 
supplements  to  the  same  scientific 
standard  and  procedure  that  the  statute 
provides  for  foods  in  conventional  food 
form  (section  403(r)(3)(B)(i)  of  the  art). 
The  standard,  codified  in  §  101.14(c). 
states: 

(c)  Validity  requirement.  FDA  will 
promulgate  regulations  authorizing  a  health 
claim  only  when  it  determines,  based  on  the 
totality  of  publicly  available  scientific 
evidence  (including  evidence  from  well- 
designed  studies  conducted  in  a  manner 
which  is  consistent  with  generally 
recognized  scientific  procedures  and 
principles),  that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to  evaluate 
such  claims,  that  the  claim  is  supported  by 
such  evidence. 

FDA  explained  in  the  dietary 
supplement  health  claims  proposal  (58 
FR  33700  at  33705)  that  it  knows  of  no 
standard  and  procedure  for  dietary 
supplements  that  would  both  be  more 
lenient  than  the  standard  and  procedure 
for  foods  in  conventional  food  form  and 
yet  still  have  the  characteristics  that 
FDA  considers  necessary  under  the 
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1990  amendments  and  their  legislative 
history.  The  agency  stated  that  it  had 
tentatively  concluded  that  a  standard  for 
health  claims  for  dietary  supplements 
that  is  based  only  on  section  403(a)(1) 
of  the  act  (21  U.S.C  343(a)(1)).  or  that 
allows  health  claims  based  on  the 
existence  of  substantial  scientific 
evidence,  even  though  significant 
s{;ieiitific  agreement  about  the  validity 
of  the  claim  does  not  exist,  would  be 
inconsistent  with  Congress's  desire  to 
ensure  that  health  claims  that  are  m.ade 
on  food,  including  dietary  supplements, 
are  scientifically  valid.  FDA  said  that  it 
was  concerned  that  if  it  were  to  allow 
claims  in  the  marketplace  whose 
validity  had  not  been  established,  these 
claims  would  undercut  the  credibility  of 
those  health  claims  that  are  in  fart  valid. 
The  agency  said  that  if  it  were  to  allow 
such  claims,  consumers  would  be  left 
little  better  off,  and  no  less  confused, 
than  they  were  in  1989.  before  the 
passage  of  the  1990  amendments.  FDA 
also  expressed  its  tentative  view  that  the 
proposed  approach  strikes  the 
appropriate  balance  between  the 
congressional  concern  for  consumer 
fraud,  public  health,  and  sound  science, 
on  the  one  hand,  and  the  desire  to 
provide  the  consumer  with  information 
on  the  other  (58  FR  33700  at  33706). 

4.  A  large  number  of  comments 
asserted  that  FDA  should  establish  an 
approach  based  on  a  more  lenient 
standard  for  dietary  supplements.  Some 
of  these  comments  argued  that  such  an 
approach  is  directed  by  Congress  and 
cited  a  statement  of  Senator  Hatch,  one 
of  the  primary  authors  of  the  1990 
amendments,  that  "a  more  lenient 
standard  for  dietary  supplement[sl  is 
envisioned."  One  comment  argued  that 
by  providing  for  the  establishment  of  a 
separate  standard  for  dietary 
supplements,  Congress  had  implicitly 
rejected  the  rigid  standard  of 
"significant  scientific  agreement" 
adopted  for  foods  irf  conventional  food 
form.  The  comment  asserted  that  FDA 
was  therefore  bound  by  basic  tenets  of 
statutory  construrtion  to  adopt  a  more 
lenient  standard  for  dietary 
supplements,  as  such  an  action  would 
give  meaning  to  Congress's  instructions, 
wherees  the  adoption  of  the  proposed 
standard  would  in  effert  render  those 
instructions  meaningless.  The  comment 
noted  that  courts  have  traditionally  not 
interpreted  previsions  of  a  statute  in 
ways  that  would  render  other  provisions 
superfluous. 

A  number  of  comments  stated  that 
using  the  same  standard  and  procedure 
for  dietary  supplements  as  for  foods  in 
conventional  food  form  is  counter  to  the 
intent  of  the  1990  amendments  because 
Congress  intended  to  make  more,  rather 


than  less,  mformation  about  the  health 
benefits  of  dietary  supplements 
avail^le  to  consumers.  The  comments 
asserted  that  health  information  about 
the  efferts  of  diet  on  disease  is 
particularly  important  to  consumers  of 
dietary  supplements  in  deciding  which 
products  to  buy. 

Several  comments  argued  that 
restricting  this  information  on  dietary 
supplements  will  deny  millions  of 
Americans  the  information  that  they 
need  to  improve  their  health  and  to' help 
reduce  their  risk  of  deadly  afflirtions 
such  as  heart  disease  and  cancer.  The 
comments  asserted  that  such  restriction 
will  cost  the  nation  millions  of  dollars 
in  health  care  expenditures  that  could 
have  been  saved  through  disease 
prevention. 

Some  comments  expressed  concern 
that  restrirting  the  use  of  properly 
qualified  health  claims  based  on 
preliminary  evidence  would  encourage 
information-hungry  consumers  to  seek 
information  about  the  health  benefits  of 
various  dietary  supplements  from 
sources  such  as  books  and  the  media, 
which  may  be  unrehable  and  which  are 
not  regulated  by  FDA.  These  comments 
argued  that  adopting  a  policy  that 
results  in  consumers  turning  to 
information  that  may  well  be  misleading 
or  outright  false  is  contrary  to  the 
educational  goals  of  the  1990 
amendments.  One  comment  stressed 
that  FDA  should  assist  consumers  by 
encouraging  them  to  reduce  their  risk  of 
disease  by  changing  their  diets,  lifestyle, 
and  other  fartors. 

Comments  suggested  that  FDA  should 
place  more  weight  on  the  potential 
benefits  of  the  health  information  than 
on  eliminating  all  possibility  for 
consumer  misunderstanding  or  all 
elements  of  risk  associated  with 
increased  consumption  of  dietary 
supplements.  A  few  of  these  comments 
advised  that  a  more  lenient  standard 
would  be  appropriate  for  dietary 
supplements  because  they  are  being 
sold  to  educated  consumers  rather  than 
to  the  general  population.  Some  of  these 
comments  disputed  the  argument  that 
consumers  could  be  misled  by  a  more 
lenient  standard.  These  comments  noted 
that  consumers  continue  to  rely  on 
health  messages  on  produrts  such  as 
cigarettes  and  condoms,  despite  the  fact 
that  the  messages  have  changed  over  the 
years  in  response  to  new  scientific 
findings.  Other  comments  stated  that 
studies  have  indicated  that  consumers 
are  able  to  use  various  advertising 
claims  about  diet  and  disease  in  a 
rational  and  beneficial  manner. 

Several  comments  asserted,  that  FDA 
should  allow  the  use  of  preUminary 
health  claims  on  dietary  supplements 


and  foods  m  conventional  food  form 
because  it  allows  their  use  on  drugs 
The  comments  stated  that  FDA's 
proposed  revision  of  the 'Pediatric  Use" 
subsection  of  prescription  drug  labeling 
in  the  Federal  Rcgi^er  of  October  16. 
1992  (57  FR  47423)  would  allow 
prescription  drugs  that  had  not  been 
tested  for  safety  and  efficacy  in  children 
to  nevertheless  be  given  to  children 
provided  that  the  drugs  efficacy  claims 
were  qualified  by  the  statement.  "Safety 
and  effectiveness  in  children  have  not 
been  established."  The  comments  stated 
that  because  these  drugs  had  not  been 
tested  for  safety  and  efficacy  in 
children,  their  claims  would  be 
"preliminary"  at  best  and  misbranding 
at  worst. 

However,  many  comments  argued 
against  a  more  lenient  standard  and 
procedure  for  dietary  supplements 
Several  comments  stressed  that  the 
adoption  of  the  proposed  standard  and 
procedure  is  supported  by  the 
legislative  histories  of  the  1990 
amendments  and  the  DS  art.  One  of 
these  comments  maintained  that  while 
the  1990  amendments  give  FDA  the 
option  of  adopting  a  more  leniem 
standard  for  dietary  supplements,  the 
Congressional  Record  denotes  a  majority 
opinion  in  favor  of  FDA  applying  the 
same  standard  to  supplements  that  the 
act  provides  for  conventional  foods. 

A  number  of  comments  also  warned 
FDA  that  holding  dietary  supplements 
and  foods  in  conventional  food  form  to 
different  standards  for  health  claims 
would  lead  to  consumer  confusion,  as 
the  health  benefits  of  nutrients  derived 
from  dietary  supplements  would  be 
allowed  to  be  chararterized  as  superior 
to  the  benefits  of  those  same  nutrients 
derived  from  foods  in  conventional  food 
form.  Some  comments  asserted  that  the 
creation  of  public  confusion  would 
directly  undermine  the  intent  of  the 
1990  amendments  to  clear  up  consumer 
confusion  about  health  claim 
information  and  would  jeopardize 
consumer  confidence  in  existing  health 
claims,  food  labels,  and  the  government, 
particularly  public  heahh  officials. 
Another  comment  asserted  that 
adopting  a  more  lenient  standard  for 
dietary  supplements  could  also  allow 
some  supplement  manufacturers  to 
make  unsubstantiated  claims  and 
undercut  consumer  behef  in  the 
credibility  of  the  entire  supplement 
industry.  These  comments  as.sertid  that 
a  single  universal  standard  would  best 
prevent  consumer  confusion  by 
ensuring  that  health  claim  information 
is  uniform  on  all  foods. 

Several  comments  supported  the  .same 
standard  and  procedure  on  the  grounds 
that  it  would  t  nsurf  that  heahh  claims 


appearing  on  the  labels  of  dietary 
supplements  are  based  on  reliable,  peer- 
reviewed,  reproducible  evidence.  A 
number  of  these  comments  stated  that 
because  supplements,  unlike 
conventional  foods,  are  taken 
specifically  for  the  health  beneBts 
associated  with  them,  it  is  especially 
important  that  health  claims  on  these 
products  be  reliable  because  more  and 
more  consumers  are  using  these 
products  in  the  belief  that  the  products 
will  protect  their  health.  The  comments 
said  that  these  consumers  were 
responding  to  the  large  amounts  of 
recent  evidence  indicating  that 
vitamins,  minerals,  and  other  nutrients 
may  play  a  role  in  reducing  the  risk  of 
chronic  diseases. 

Some  comments  cautioned  FDA  that 
the  failure  to  ensure  that  health  claims 
on  dietary  supplements  are  reliable 
would  leave  consumers  open  to  fraud.  A 
few  of  these  comments  pointed  out  that 
many  consumers  do  not  have  the 
scientific  knowledge  to  judge  the 
veracity  of  label  claims  for  themselves 
and  presume  that  FDA  regulations 
ensure  that  label  claims  are  properly 
substantiated.  One  of  these  comments 
warned  that  older  Americans  are 
especially  vulnerable  to  fraud.  This 
comment  pointed  out  that  the  elderly 
suffer  disproportionally  from  diet- 
related  diseases,  read  supplement  labels 
more  often  than  other  people,  are  more 
trusting  of  salespersons,  and  do  less 
research  than  younger  consumers.  Other 
comments  warned  that  unsubstantiated 
health  claims  can  harm  consumers  by 
inducing  them  to  consume  products  that 
are  inherently  unsafe,  to  consume 
excessive  doses  of  some  substances,  or 
to  forego  more  beneficial  forms  of 
treatment  for  a  given  malady. 

A  number  of  comments  insisted  that 
the  proposed  regulations  will  not 
restrict  the  flow  of  information  on 
nutrition  and  health  to  consumers.  One 
of  these  comments  stated  that  roughly 
80  percent  of  supplement  labels  are 
already  in  compliance  with  the 
proposed  regulations.  Other  comments 
noted  that  educational  materials  are  not 
covered  by  the  proposed  regulations, 
and  that  there  are  many  available 
channels  through  which  information 
can  be  freely  disseminated  other  than 
food  labeling.  Moreover,  one  comment 
contended  that  supplement  labels  are 
neither  intended,  nor  currently  used,  to 
educate  the  public  but  instead  serve  to 
sell  the  product  to  which  they  are 
attached. 

Some  comments  stated  that  applying 
the  same  standard  to  both  conventional 
foods  and  dietary  supplements  would 
create  a  desirable  "level  pla>ing  field" 
for  all  food  processors  and 
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manufadturers.  One  comment  stated  the 
adoptioi  of  the  proposed  standard  will 
provide  bn  atmosphere  in  which  all 
food  manufacturers  can  move  toward 
the  prod  notion  of  healthier  foods,  which 
will  ben  )fit  the  public  health. 

In  FDi  l's  reconsideration  of  how  best 
to  reguls  te  dietary  supplements,  one  of 
the  most  significant  issues  has  been  the 
issue  of  vhether  supplements  should  be 
regulate^  under  a  more  lenient  standard 
or  the  satne  scientific  standard  as  that 
establisl  ed  by  Congress  for  food  in 
convent  onal  food  form.  Despite 
assertioi  s  by  some  that  Congress 
directed  that  a  more  lenient  standard  be 
established,  the  legislative  history  of  the 
1990  am  ^ndments  does  not  support 
such  a  p  isition.  To  the  contrary,  as 
other  CO  nments  point  out,  and  as  the 
agency  Explained  in  the  preambles  of 
the  heallh  claims  proposal  (56  FR  60537 
at  60539  through  60540),  the  health 
claims  f  nal  rule  (58  FR  2478  at  2507 
through  2509),  and  the  dietary 
supplem  ent  health  claims  proposal  (58 
FR  3370t)  at  33703),  Congress  did  not 
intend  t  tat  the  agency  be  forced  to 
adopt  a  lifferent  standard  for  dietary 
suppien:  ents.  Instead,  Congress  gave  the 
agency  tjie  discretion  to  adopt  any 
appropriate  scientific  standard  and 
procedu  e  for  dietary  supplements. 
There  w  is  nothing  in  the  comments  that 
indicate  i  that  FDA  does  not  have  this 
discretic  n.  Indeed,  as  some  of  the 
common  ts  pointed  out,  there  was 
considei  able  support  in  both  the  House 
of  Repre  sentatives  and  the  Senate  for 
adoptioi  of  the  same  scientific  standard 
and  pro<  edure  for  dietary  supplements. 
FDA  adc  ressed  the  position  of  members 
of  Cong]  9ss  on  this  issue  in  the 
preambl  s  of  the  dietary  supplement 
health  c  aims  proposal  (58  FR  33703): 
Senatoi  Hatch  left  no  question  about  his 
position  I  fiat  FDA  should  use  this  flexibility 
(to  adopt  the  standard  and  procedure  for 
dietary  si  pplements  that  appears  appropriate 
to  the  age  ncy)  to  adopt  a  more  lenient 
standard  '  *  • 

Howev  ir,  other  members  of  Congress  were  ' 
equally  c  ear  about  their  position  that  FDA 
should  n^t  adopt  a  more  lenient  standard.  In 
the  October  24, 1990  Congressional  Record  at 
S  16608  [  let.  4),  Senator  Mefzenbaum,  the 
other  prii  lary  author  of  the  Senate 
amendm<  nts,  stated: 
*  •  *  It  is  my  view  that  there  is  no  reason 
to  dc  anything  other  than  utilize  the 
same  procedure  and  standard  for  dietary 
supp  ements. 
Whatei  er  approach  the  Secretary  takes,  he 
must  establish  a  system  that  evaluates 
the  V  ilidity  of  health  claims  for  dietary 
supp  ements.  The  system  must  be  based 
on  th  e  same  considerations  that  guide 
othei  agency  decisions:  public  health, 
soun  1  scientific  principles  and 
cons  imer  fraud. 


Further,  the  House  of  Representatives 
clearly  did  not  support  a  more  lenient 
standard  for  dietary  supplements.  The 
statement  of  House  Floor  Managers  that 
appears  in  the  October.  26, 1990 
Congressional  Record  at  H  12953  [Ref.  2) 
states: 
•  •  *  Whatever  approach  the  agency  takes, 
it  must  adopt  a  system  that  evaluates  the 
validity  of  any  disease  claims  made  with 
respect  to  these  substances.  Its  system 
must  be  based  on  considerations  of 
public  health  and  consumer  fraud.  As  in 
every  similar  decision  made  by  the 
agency  today,  we  fully  expect  that  the 
agency's  evaluation  of  disease  claims 
made  with  respect  to  vitamins  will  be 
based  on  sound  scientific  principles. 
There  is  a  great  potential  for  defrauding 
consumers  if  food  is  sold  that  contains 
inaccurate  or  unsupportable  health 
claims.  The  potential  is  just  as  great  for 
vitamins  as  it  is  for  other  products.  In 
our  view,  vitamins  and  other  substances 
covered  by  this  provision  should  be 
subject  to  at  least  as  strong  a  standard  as 
is  applicable  to  other  foods  that  contain 
claims  that  the  food  will  treat  a  disease 
or  health  condition. 
Nothing  in  the  OS  act  or  its  legislative 
history  indicates  in  any  way  that  Congress 
changed  its  position  about  its  goals  of  the 
1990  amendments  with  respect  to  prohibiting 
misleading  health  claims  and  improvement 
of  the  public  health  through  use  of  valid  and 
understandable  claims  in  food  labeling  [Ref. 
31. 

Although  Congress  left  no  question 
that  the  exact  standard  and  procedure 
for  the  regulation  of  health  claims  for 
dietary  supplements  is  left  to  the 
discretion  of  FDA,  and  although 
Congress  did  not  provide  direct 
guidance  concerning  how  FDA  should 
use  this  discretion.  Congress  did 
provide  considerable  general  guidance 
about  the  intent  of  the  health  claims 
provisions  of  the  1990  amendments.  In 
view  of  the  fact  that  this  guidance  does 
not  distinguish  between  dietary 
supplements  and  foods  in  conventional 
food  form,  FDA  considers  this  guidance 
to  be  applicable  to  both  types  of  foods. 
As  pointed  out  above  in  this  response. 
Senator  Metzenbaum,  the  other  primary 
author  of  the  Senate  amendments,  stated 
that  whatever  approach  the  Secretary 
takes,  he  must  establish  a  system  that 
evaluates  the  validity  of  health  claims 
for  dietary  supplements.  He  stressed 
that  the  system  must  be  based  on  the 
same  considerations  that  guide  other 
agency  decisions:  Public  health,  sound 
scientific  principles,  and  consumer 
fraud  (Ref.  4).  The  quoted  statements  of 
the  House  Floor  Managers  also  stress 
that  the  agency's  approach  to  regulating 
dietary  supplements  must  be  based  on 
considerations  of  public  health,  sound 
scientific  principles,  and  consumer 
fraud  (Ref.  2).  In  addition,  these  quoted 
statements  make  it  clear  that  Congress 
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considered  th«  use  of  "inaccurate  or 
unsupportable  health  ciaims"  on  food 
labeling  to  he  harmful  to  the  public  (Ref. 
2).  Moreover,  Mr.  Waxman,  one  of  the 
House  Floor  Managers  stated  the 
following  in  the  July  30. 199G 
Congressional  Record  (H5844): 

What  we  have  sought  to  do  is  to  p*fnnit 
health  claims  but  only  health  claims  based 
on  scientifically  valid  information,  and  we 
hope  by  having  that  scientifically  valid 
information  upon  which  a  claim  can  be 
made,  that  health  claims  in  the  future  will  be 
healthful  and  not  misleading. 

Furthermore,  as  the  agency  pointed 
out  in  the  January  6, 1993  Federal 
Register  (58  FR  2478  at  2526): 

By  enacting  the  1990  amendments. 
Congress  sought  to  ensure  that  health  daims 
would  be  scientifically  valid  and  not 
misleading.  (See,  for  example,  statement  of 
Rep.  Madigan.  and  statement  of  Rep. 
Waxman.  IRet  21).  Experience  had  shown 
that  many  "unfounded  "  health  ciaims  were 
being  used  on  foods  (statement  of  Rep. 
Waxman  (Ref  2|).  Congress  recognized  the 
"great  {wtential  for  defrauding  consumers  if 
food  is  sold  that  contains  inaccurate  or 
unsupportable  health  claims."  Id.  (statement 
of  House  floor  managers). 

In  response  to  the  high  potential  for  health 
claims  to  be  misleading.  Congress  legislated 
that  any  claim  that  is  not  consistent  with 
FDA  regulations  will  misbrand  a  food. 
Section  403(r)(l){B)  of  the  act  states  that  a 
food  is  misbranded  if  its  label  or  labeling 
contains  a  claim  that  "expressly  or  by 
implication  *  *  *  characterizes  the 
relationship  of  any  nutrient  *  •  •  of  the  food 
to  a  disease  or  a  health-related  condition 
unless  the  claim  complies  with  regulations 
promulgated  by  FDA.  §403(r)(l)(B)" 
(emphasis  added).  By  taking  this  approach. 
Congress  chose  to  permit  only  those  health 
claims  on  food  that  FDA  determines  to  be 
scientifically  valid,  effectively  recognizing 
that  health  claims  are  so  potentially 
misleading  as  to  be  inherently  misleading. 

Applying  the  same  standard  and 
procedure  to  health  claims  on  dietary 
supplements  as  that  that  applies  to 
foods  in  conventional  food  form  will  not 
affect  the  availability  of  any  dietary 
supplements,  will  ensure  that  health 
claims  that  appear  in  labeling  are 
scientifically  valid  and  understandable,  - 
and  will  subject  all  segments  of  the  food 
industry  to  regulation  in  a  Eair  and 
consistent  manner.  Those  comments 
favoring  the  same  standard  and 
procedure,  for  reasons  of  fairness, 
control  of  cxmsumer  fraud,  and 
conveyance  of  valid  information  about 
diet  and  its  impact  on  a  disease  or 
health-related  condition,  serve  to 
reinforce  FDA's  conclusion  that  the 
agency's  proposed  rule  should  be 
finalized  as  proposed. 

The  agency  disagrees  with  arguments 
that  use  of  the  same  approach  for 
dietary  supplements  as  for  cooTentional 


foods  would  deny  millions  of 
Americaos  the  dietvy  infiannation  that 
they  need  to  improve  their  health  and 
thereby  cost  the  nation  millions  of 
dollars  in  heaUh  care  expenditures  that 
could  have  been  avoided.  As  FDA 
explained  in  the  preamble  of  the  dietary 
supplement  health  claims  proposal  (56 
FR  33700  at  33705): 

*  *  "  In  the  absence  of  adequate  data  to 
establish  that  health  claims  are  valid, 
assertions  about  costs  associated  with  the 
lack  of  information  in  food  labeling  and 
about  the  benefits  of  consumption  of 
substances  in  dietary  supplements  ars  highly 
speculative  and  highly  questionable.  FDA 
does  not  agree  that  it  should  place  more 
weight  on  the  potential  benefits  of  the  health 
informatioa  than  on  eliminating  the 
possibility  of  consumer  misunderstanding. 
FDA  must  weigh  the  public  health  impact  of 
permitting  a  multitude  of  preliminary  claims 
against  the  possibility  that  a  significant 
portion  of  those  claims  will  be  determined  to 
be  not  scientifically  valid.  The  latter  result 
would  likely  produce  a  perception  among 
many  consumers  that  food  labels  and  health 
claims,  even  those  that  are-valid,  are  not 
reliable.  To  the  extent  that  as  a  result, 
consumers  do  not  change  their  dietary 
paUems  to  reduce  their  risk  of  disease,  they 
will  be  less  healthy,  and  there  will  \x  more 
needless  deaths  from  disease  and  more  costs 
to  the  national  economy,  rather  than  less. 

When  FDA  made  this  statement,  the 
phrase  "adequate  data  to  establish  that 
health  claims  are  valid"  was  intended  to 
express  the  position  that  until  the 
validity  requirements  of  §  101.14(c)  are 
met,  cost  assertions  about  the  benefits  of 
substance  consumption  are  highly 
speculative  and  highly  questionable.  In 
general,  prior  to  fulfillment  of  this 
requirement,  there  may  often  be  studies 
with  a  wide  variety  of  strengths  and 
weaknesses  indicating  that  there  may,  or 
may  not,  be  a  valid  association  between 
a  substance  and  a  disease  or  health- 
related  condition.  In  deciding  whether 
or  not  to  authorize  a  claim,  FDA  must 
consider  that,  while  benefits  may  accrue 
from  the  availability  of  the  claim,  there 
is  a  very  real  possibility  that  significant 
costs  may  accrue  if  the  claim  is 
authorized  prematurely.  A  few  studies 
may  often  be  found  about  a  multitude  of 
associations,  and  many,  if  not  most,  of 
those  associations  will  ultimately  be 
found  not  to  be  valid.  If  FDA  were  to 
permit  preliminary  claims  about  such  a 
multitude  of  associations,  the  agency 
believes  that  ultimately  what  would  be 
lost  is  the  confidence  of  most  consumers 
in  the  validity  of  all  claims  that  appear 
in  food  labeling.  FDA  believes  that  the 
costs  to  consumers  of  such  a  situation 
would  prove  to  be  plater  than  the  costs 
of  not  permitting  preliminary  claims.  Of 
greater  significance,  however,  is  that 


needless  deaths  would  ultimately  occur 
where  consumers  would  not  change 
their  dietary  patterns  to  adopt  a  more 
healthful  diet. 

The  agency  believes  that  Congress,  in 
its  enactment  of  the- scientific  standard 
in  section  403(rK3)(B)(i)  of  the  act, 
struck  what  it  believed  to  be  an 
appropriate  balance  between  the  costs 
and  benefits  of  claims  on  foods  in 
general.  FDA  is  not  aware  of  any  reason 
to  strike  a  differertt  balance  for  dietary 
supplements.  FDA  would  like  to  assure 
all  affected  parties  that  the  agency  will 
move  as  expeditiously  as  possible  to 
permit  health  claims  once  the  scientific 
evidence  is  sufficiently  supportive  to 
conchide  that  associations  between 
substances  and  disease  or  health-related 
conditions  are  valid. 

Although  some  comments  asserted 
that  claims  based  on  a  more  lenient 
standard  would  not  be  confusing 
because  consumers  of  dietary 
supplements  are,  more  knowledgeable 
than  the  general  population.  FDA 
pointed  out  in  the  preamble  of  the 
dietary  supplement  health  claims 
proposal  (58  FR  33700  at  33705)  that 
there  is  nothing  that  limits  the 
purchasers  of  dietary  supplements  to 
"knowledgeable  consumers."  The 
comments  did  not  submit  justification 
for  FDA  to  change  its  position  in  this 
regard. 

Assertions  that  use  of  the  same 
.scientific  standard  for  dietary 
supplements  as  that  established  for  food 
in  conventional  food  form  is  counter  to 
the  1990  amendments  because  less 
information  about  diet  and  disease  will 
be  available  to  consumers  are  not 
correct.  Under  the  1990  amendments, 
authorized  health  claims  provide 
considerably  more  information  about 
the  effects  of  diet  on  disease  where  the 
effects  are  recognized  as  scientifically 
valid  than  was  the  case  before  the 
passage  of  the  1990  amendments.  In  the 
Federal  Register  of  January  6, 1993, 
FDA  authorized  claims  with  respect  to 
7  relationships  (see  58  FR  2537.  2552. 
2622,  2665,  2739,  2787,  and  2820).  Also, 
in  the  Federal  Register  of  October  14. 
1993  (58  FR  53254),  FDA  proposed  to 
permit  health  claims  concerning  the 
relationship  between  folate  and  the  risk 
of  neural  tube  birth  defects.  Admittedly, 
other  health  claims  are  not  permitted  to 
appear  on  food  labels  and  labeling,  but 
Congress  clearly  intended  through 
enactment  of  section  4G3(r)  of  the  act 
that  only  valid  health  claims  be 
permitted. 

With  respect  to  concerns  that 
consumers  will  be  forced  to  seek 
information  about  diet  and  heahh  from 
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unregulated  sources  such  as  books  and 
the  media,  if  FDA  does  not  authorize 
preliminary  claims,  FDA  advises  that  it 
must  implement  the  provisions  of  the 
amendments  as  Congress  chose  to  enact 
them.  The  1990  amendments  focus  only 
on  food  labels  and  labeling.  FDA  cannot 
ignore  its  clear  responsibilities  under 
the  1990  amendments  because  of 
concerns  about  the  unregulated  sources 
of  information  that  were  mentioned  in 
the  comments.  Moreover,  while  such 
sources  of  information  may  lead 
consumers  to  seek  out  products 
containing  particular  substances,  FDA's 
action  will  ensure  that  the  labels  and 
labeling  of  those  products  contain  only 
scientifically  valid  information  that  can 
dispel  any  misconceptions  created  by 
the  unregulated  sources.  With  respect  to 
other  concerns  expressed  by  these 
comments,  the  agency  believes  that  the 
specific  required  elements  in  the  health 
claims  that  it  has  authorized  to  date 
demonstrate  that  the  agency  is 
encouraging  consumers  to  reduce  their 
risk  of  disease  by  changing  their  diets 
and  lifestyle.  For  example,  the  specific 
requirements  in  §  101.72(c)(2)(A) 
requires,  in  part,  that  a  claim  about 
calcium  and  osteoporosis  make  clear 
that  an  adequate  level  of  exercise  and  a 
healthful  diet  are  needed  in  addition  to 
adequate  calcium  consumption. 

Arguments  that  the  agency  should 
allow  preliminary  claims  becaUse  of 
FDA's  implementation  of  the  drug 
provisions  of  the  act  have  no  merit. 
Assertions  about  FDA's  proposed  action 
pertaining  to  "Pediatric  Use"  for  drug 
labeling  in  (57  FR  47423)  are  clearly 
wrong.  The  agency's  proposed  action 
with  respect  to  requiring  the  statement 
"Safety  and  effectiveness  in  children 
have  not  been  established"  pertains 
only  to  drugs  for  which  there  is  no 
agenc^  approval  for  any  pediatric 
population  to  use  the  drug.  In  point  of 
fact,  the  agency  proposed  to  require  this 
statement  as  a  further  warning  that  the 
product  should  not  be  used  for  pediatric 
populations.  Thus,  this  action  provides 
no  support  for  authorizing  preliminary 
health  claims. 

As  FDA  pointed  out  in  the  preamble 
of  the  dietary  supplement  health  claims 
proposal  (58  FR  33700  at  33706), 
making  dietary  supplements  subject  to 
the  same  scientific  standard  and 
procedure  as  for  conventional  foods 
does  not  render  section  403(r)(5)(D)  of 
the  act  superfluous.  This  section 
requires  that  the  agency  consider  what 
procedure  and  standard  respecting  the 
validity  of  claims  are  most  appropriate. 
This  is  what  the  agency  has  done.  The 
fact  that  the  agency  has  found  that,  on 
balance,  the  standard  and  procedure 
established  for  foods  in  conventional 
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food  form  ire  also  the  most  appropriate 
for  dietary  supplements  does  not  render 
the  agency  s  efforts  invalid  or  the 
underlying  provision  superfluous.  The 
agency  wa  charged  with  exercising  its 
expertise  a  id  discretion,  and  that  is 
what  it  has  done. 

5.  A  nun  ber  of  comments  provided 
specific  su  ;gestions  about  the  way  in 
which  a  m  >re  lenient  approach  could  be 
implement  9d.  Some  comments  argued 
that  the  ap  jroach  should  be  sufficiently 
lenient  to  |  ermit  marketing  of  dietary 
supplemer  ts  without  any  restrictions. 
Some  of  th  3se  comments  argued  that 
dietary  suj  plements  needed  no 
stringent  n  iquirements  because  dietary 
supplemer  ts  could  be  adequately 
regulated  i  nder  the  requirement  in 
section  40;  (a)(1)  of  the  act  that  the 
labeling  of  a  food  must  be  truthful  and 
not  mislea  iing.  Other  comments 
suggested  '  hat  FDA  could  require  a 
warning  in  forming  the  consumer  that 
FDA  had  r  ot  substantiated  particular 
claims  app  earing  on  a  product.  One 
comment  s  uggested  that  substantiated 
claims  coiud  be  allowed  to  appear 
within  a  SI  ecific  advisory  panel  of  the 
label,  whi  i  preliminary  claims  would 
be  allowec  to  appear  only  outside  the 
panel.  An(  ther  comment  suggested  that 
FDA  adop  a  split  label  approach,  in 
which  pre  iminary  health  claims  would 
be  allowec ,  but  the  agency  would  have 
the  right  t(  comment  upon  them  on  the 
label. 

One  con  iment  suggested  that  health 
claims  for  which  there  is  substantial 
scientific  (  vidence  but  not  yet 
significant  scientific  agreement  be 
subject  to  I  certification  and  notification 
procedure  rather  than  rulemaking 
proceedin  is.  Under  the  procedure 
suggested  jy  the  comment,  claims  could 
be  made  f(  r  dietary  supplements  so  long 
as:  (1)  The  claim  expressly  discloses  the 
absence  o  scientific  agreement  as  to  the 
relationsh  p,  (2)  the  manufacturer 
provides  I  DA  with  a  fully  documented 
certificati(  n  by  a  panel  of  at  least  three 
qualified  <  xperts  that  there  is 
substantia  scientific  evidence 
supportin  ;  the  claim,  and  (3)  FDA  does 
not  disapi  rove  the  claim  within  90  days 
of  receipt  Df  the  certification.  (When 
additiona  information  is  needed,  the  90 
day  perio(  could  be  extended  an 
additiona  45  days.)  Under  this 
suggested  alternative,  FDA  would  have 
an  opport  mity  to  participate  in  the 
selection  i  if  the  expert  panel. 

One  cor  iment  requested  that  FDA 
only  disal  ow  the  use  of  those  health 
claims  on  dietary  supplements  that  are 
not  suppc  rted  by  any  evidence,  and  that 
it  classify  all  other  health  claims  into 
one  of  fiv<  categories  and  allow  for  their 
use  on  pr(  ducts  in  conjunction  with  a 


code  system  indicating  to  consumers  the 
level  of  substantiation  that  the  claim  has 
achieved.  The  comment  suggested  that 
the  highest  category  be  full 
substantiation;  the  second,  those  claims 
that  have  a  high  degree  of  substantiation 
as  judged  by  non-FDA  experts,  but  that 
FDA  finds  to  be  not  fully  substantiated; 
the  third,  claims  that  have  support  in 
the  form  of  double-blind  placebo 
controlled  studies  published  in  peer- 
reviewed  professional  journals;  the 
fourth,  claims  that  are  supported  by 
some  evidence  from  in  vitro  studies, 
animal  studies,  or  other  studies  that  do 
not  involve  humans;  and  the  fifth,  those 
claims  supported  by  anecdotal 
evidence.  In  support  of  its  call  for 
various  approval  levels,  the  comment 
stated  that  simply  categorizing  a  claim 
as  "substantiated"  or  "unsubstantiated' 
does  not  accommodate  the  reality  that 
full  substantiation  of  a  health  claim 
consists  of  cumulative  evidence  from 
many  studies.  The  comment  maintained 
that  if  FDA  were  to  place  all  claims  that 
have  not  achieved  full  substantiation 
into  the  same  category,  FDA  would  not 
be  providing  a  means  for  the  public  to 
distinguish  claims  that  are  nearly 
substantiated  from  those  that  are 
entirely  false.  Moreover,  the  comment 
stated  that  an  agency  determination  that 
a  claim  is  or  is  not  supported  by 
"significant  scientific  agreement"  often 
reflects  a  political  decision  rather  than 
a  scientific  one.  The  comments  said  that 
FDA  panels  comprise  a  very  small 
percentage  of  the  scientific  community, 
that  other  scientists  often  disagree  with 
the  panels'  findings,  and  that  there  even 
may  be  differing  opinions  within  the 
panels  themselves.  The  comment  stated 
that,  given  these  conditions,  it  is 
blatantly  dishonest  and  misleading  to 
the  public  for  FDA  to  make  a  general 
declaration  that  a  claim  is  or  is  not 
substantiated. 

A  few  similar  comments  called  for 
FDA  to  devise  a  multilevel  approval 
scheme  for  health  claims  on  dietary 
supplements  that  would  allow 
statements  concerning  the  traditional 
use  of  a  product  to  appear  on  the  label 
and  would  permit  the  label  of  a 
supplement  that  contained  a  substance 
that  was  the  subject  of  a  pending  health 
claim  petition  to  indicate  that  the 
product  was  under  FDA  review  for  a 
health  claim  but  not  to  indicate  the 
nature  of  the  claim.  The  comments 
stated  that  the  adoption  of  this  approach 
would  encourage  manufacturers  of 
products  that  qualify  only  for  the 
"traditional  uses"  or  "claim  pending' 
approval  categories  to  gather,  perform 
and  submit  research  information  to  FDA 
in  order  to  reach  higher  approval  levels 
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One  comment  suggested  that  FDA 
allow  manufacturers  to  use  facsimiles  of 
the  FDA  seal  in  conjunction  with  the 
various  ratings.  The  comment  asserted 
that  this  approach  would  encourage 
manufacturers  to  come  intg  compliance 
with  FDA  regulations  quickly,  as  the 
seals  would  become  valuable  marketing 
tools  for  which  consumers  look  when 
purchasing  supplements,  and  the  lack  of 
a  seal  would  become  a  marketing 
disadvantage  for  a  company-. 

FDA  has  considered  these  alternative 
standards  and  procedures  suggested  by 
the  comments  and  finds  that  none  of 
them  have  the  characteristics  that  are 
necessary  to  achieve  the  goal  envisioned 
by  Congress  in  passing  the  1990 
amendments.  Previoiisly  in  this 
preamble  the  agency  concluded  that 
Congress  intended  that  FDA  adopt  a 
scientific  standard  and  a  procedure  that 
ensure  that  health  claims  that  appear  in 
labeling  are  scientifically  valid  and 
understandable.  None  of  the  alternative 
standards  and  procedures  offered  by  the 
comments  meets  this  objective.  One  of 
Congress'  primary  concerns  in  passing 
the  1990  amendments  was  the 
widespread  use  of  health  claims  whose 
scientific  validity  had  not  been 
established  (Ref.  1).  The  purpose  of  the 
1990  amendments  was  to  bring  that 
situation  under  control.  The  problem 
with  the  alternative  procedures  offered 
by  the  comments  is  that,  rather  than 
bringing  the  use  of  claims  on  dietary 
supplements  under  control,  they  would 
ratify  the  state  of  affairs  that  caused 
Congress  to  act. 

As  FDA  explained  in  the  preamble  of 
the  dietary  supplement  health  claims 
proposal,  a  standard  for  health  claims 
for  dietary  supplements  that  is  based 
only  on  section  403(a)(1)  of  the  act,  or 
that  allows  health  claims  based  on  the 
traditional  use  of  the  supplement  or  the 
existence  of  substantial  scientific 
evidence  but  not  significant  scientific 
agreement  about  the  validity  of  the 
claim,  would  be  inconsistent  with 
Congress's  desire  to  ensure  that  health 
claims  that  are  made  on  dietary 
supplements,  or  on  any  other  food,  are 
scientifically  valid.  FDA  pointed  out 
that  if  such  claims  were  to  be  permitted, 
consumers  would  be  faced  with  a 
multitude  of  claims,  some  valid  and 
some  not  valid.  FDA  stated  that  it  would 
be  unlikely  that  consumers  could 
distinguish  between  valid  and  invalid 
claims.  Although  comments  on  the 
dietary  supplement  health  claims 
proposal  asserted  that  consumers  would 
not  be  confused  by  a  multitude  of 
claims,  the  comments  did  not  actually 
go  further  in  addressing  how  consumers 
would  react  to  such  a  situation  in  food 
labeling.  More  specifically,  the 


comments  did  not  provide  data  to 
resolve  the  question  of  whether 
consumers  would  be  able  to  understand 
gradations  of  scientific  reliability  of 
claims  on  food  labeling,  or  whether 
consumers  would,  in  fact,  be  left  as 
confused  as  they  were  before  passage  of 
the  1990  amendments.  While  a  number 
of  comments  did  assert  that  some 
studies  show  that  consumers  are  able  to 
use  various  advertising  claims  about 
diet  and  disease  in  a  rational- and 
beneficial  manner,  the  studies  were  not 
actually  submitted.  In  the  absence  of  the 
studies,  FDA  has  no  basis  upon  which 
it  can  evaluate  the  assertions  of  the 
relevance  of  the  studies  to  food  labeling. 
In  the  absence  of  evidence  to  the 
contrary,  the  agency  considers  it  more 
likely  that  consumers  would  be 
considerably  confused  by  a  multitude  of 
clfims  with  differing  degrees  of 
reliability.  One  of  the  purposes  of  the 
1990  amendments  was  to  end  such 
confusion  (see  staterhent  of  Mr. 
Waxman,  136  Congressional  Record 
H12953  (Ref.  2)).  Therefore.  FDA  rejects 
this  assertion. 

Approaches  such  as  those  involving  a 
"split  label"  or  the  use  of  an  FDA  seal 
would  also  not  be  consistent  with  the 
congressional  desire  for  scientific 
validity  because  manufacturers  would 
still  be  able  to  market  dietary 
supplements  with  claims  that  were  not 
scientifically  valid.  Even  if  FDA  seals 
were  being  used  to  distinguish  those 
claims  that  FDA  considered  to  be  valid, 
there  would  be  a  question  as  to  whether 
consumers  would  be  able  to  ascertain 
which  claims  were  preliminary  and 
which  were  not.  These  approaches 
would  not  restrict  the  number  of  health 
claims  that  were  of  questionable 
validity,  about  which  Congress  was 
specifically  concerned  (Ref.  1). 

Thus,  FDA  has  concluded  that  it 
would  not  be  appropriate  to  adopt  any 
of  the  alternative  approaches  suggested 
by  the  comments. 

6.  Several  comments  suggested  that 
FDA  adopt  the  reasonable  substantiation 
standard  used  by  the  Federal  Trade 
Commission  (FTC)  (see  FTC  Policy 
Statement  Regarding  Advertising 
Substantiation  Program  (49  FR  30999, 
August  2.  1984)).  The  comments 
asserted  that  under  this  policy,  FDA 
could  allow  manufacturers  to  make 
claims  provided  that  the  nature  of  the 
scientific  finding  is  accurately 
represented,  the  degree  of  evidence  is 
not  misrepresented,  and  the  claim 
passes  a  rough  cost/benefit  test.  The 
comments  argued  that  this  policy  would 
facilitate  harmonization  with  the  FTC 
regulations  governing  the  use  of  health 
claims  in  food  advertising,  would  allow 
consumers  to  have  access  to  truthful. 


nonmisleading,  and  reliable  labeling 
information,  and  would  still  allow  FDA 
to  take  action  against  those  dietary 
supplements  bearing  health  claims  that 
are  not  properly  substantiated. 

Arguments  that  FDA  should  adopt  for 
dietary  supplements  FTC's  approach  for 
regulating  advertising  are  not  consistent 
with  Congress'  expectations  for  health 
claims.  While  the  FTC  and  FDA  are 
working  together  to  achi^eve  as  much 
consistency  in  their  approaches  to 
health  claims  as  their  respective  statutes 
allow,  adoption  by  FDA  of  the  FTC 
advertising  substantiation  approach 
would  not  provide  FDA  the  confidence 
Congress  intended  concerning  the 
scientific  validity  of  the  claims 
Specifically,  as  explained  above,  one  of 
Congress'  main  purposes  in  passing  the 
1990  amendments  was  to  ensure  that 
health  claims  made  in  food  labeling  are 
scientifically  valid.  No  such  assurance 
of  scientific  validity  is  provided  under 
the  standard  that  FTC  must  employ. 
Under  that  standard,  there  must  be  some 
evidence  to  support  a  claim,  but  it  need 
not  rise  to  the  level  of  establishing  the 
claim's  validity.  Thus,  the  FTC  standard 
is  not  adequate  for  health  claims.  In  this 
context,  it  is  appropriate  to  reiterate 
FDA's  response  to  comments  asserting 
that  it  was  bound  to  follow  cases 
involving  FTC's  regulation  of 
advertising  in  the  preamble  of  the  health 
claims  final  rule  (58  FR  2478  at  2528): 

Although  cases  involving  FTC  may 
sometimes  be  relevant,  it  is  important  to  note 
that  fundamental  differences  exist  between 
the  regulatory  schemes  administered  by  the 
two  agencies.  Congress  has  long  recognized 
the  division  of  roles  between  the  two 
agencies — FTC  concentrates  on  the  interests 
of  commerce  and  economic  needs,  whereas 
the  objective  of  FDA  is  "the  health  of  the 
people."  FTC  regulates  unfair  competition 
and  trade  practices,  including  food 
advertising.  (See.  for  example,  15  U.S.C. 
sections  45  and  52.)  In  contrast.  FDA  is  a 
scientific  agency  empowered  to  regulate  the 
food  label,  among  other  things.  Under  section 
403(r}(3)(B)(i)  of  the  act.  FDA  may  permit 
health  claims  on  foods  only  if  it  has 
determined  that  those  claims  meet  the 
statutory  test  for  scientific  validity.  The  laws 
under  which  FTC  operates  do  not  include  a 
comparable  statutory  standard.  Thus,  it 
would  not  be  appropriate  for  FDA  to  follow 
the  case  law  involving  FTC. 

III.  The  Final  Regulation 

In  light  of  the  foregoing.  FDA  is 
subjecting  dietary  supplements  to  the 
same  standard  and  procedure  that 
applies  to  food  in  conventional  food 
form.  The  agency  believes  that  this 
approach  strikes  the  appropriate  balance 
between  the  congressional  concern  for 
consumer  fraud,  public  health,  and 
sound  science,  on  the  one  hand,  and  the 
desire  to  provide  the  consumer  with 
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informatics  on  the  other.  Thus,  the 
agency  is  revising  §§101.14  and  101.70 
to  include  dietary  supplements. 

A.  Definitions 

In  the  health  claims  proposal,  FDA 
proposed  definitions  for  "beahh  claim," 
"substance,"  "nutritive  vahie,"  and 
"dietary  supplement"  to  serve  as  tools 
for  clearly  estabhshing  the  scope  of  the 
typds  of  claims  that  would  be  subject  to 
the  regulations  promulgated  under 
section  403(r)(lHB)  of  the  act.  In 
addition,  the  agency  proposeda 
definition  for  "disqualifying  nutrient 
levels"  to  establish  limits  on  the  levels 
at  which  certain  nutrients  that  are 
known  to  increase  the  risk  of  a  disease 
or  health-related  condition  could  be 
present  in  a  food,  and  the  food  would 
still  be  eligible  to  bear  a  health  claim 
(see  section  403(r)(3)(A)(ii)  of  the  act). 

In  the  health  claims  final  rule,  the 
agency  adopted  definitions  for  the  terms 
"health  claim,"  "substance,"  "nutritive 
value,"  and  "disqualifying  nutrient 
levels,"  that  it  revised  in  response  either 
to  comments  or  to  the  DS  act  (see 
§  101.14(a)(1),  (2).  (3),  and  (5)).  Also, 
FDA  adopted  a  definition  fra'  the  term 
"disease  or  health-related  condition." 
Although  the  term  is  used  in  the 
definition  of  "health  claim."  and  the 
term  serves  to  identify  one  of  the  basic 
elements  of  a  health  claim,  the  agency 
had  not  profwsed  a  definition  for  it.  The 
agency  added  this  definition  to  clarify 
the  coverage  of  the  beahh  claim 
provisions  (see  §101.1 4(a){6)).  Because 
of  the  DS  act,  the  agency  reserved  the 
question  as  to  whether  these  definitions 
would  apply  to  dietary  supplements. 
The  agency  also  did  not  include  a 
definition  of  "dietary  supplement"  in 
the  final  rule  because  of  the  moratorium 
imposed  by  the  DS  act. 

In  the  dietary  supplement  health 
claims  proposal,  FDA  proposed  to  adopt 
the  same  regulatory  sclieme  for  health 
claims  for  dietary  supplements  that  it 
had  established  for  foods  in 
conventional  food  form.  To  effect  this 
tentative  decision,  the  agency  proposed 
to  revise  the  definition  of  "substance"  to 
make  clear  that  it  covers  both  food  in 
conventional  food  form  and  dietary 
supplements  and  to  estabhsh  a 
definition  for  "dietary  supplement." 

FDA  received  no  comments  on  the 
former  aspect  of  the  proposal.  Therefore, 
the  agency  is  adopting  it  as  proposed. 
However,  FDA  did  receive  some 
comments  on  its  proposed  definition  of 
"dietary  supplement." 

1.  Dietary  Supplement 

FDA  proposed  the  following 
definition  for  the  term  "dietary 
supplement"  (proposed  §101. 14(a)(4}): 
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Dietary  suppfem^nt  means  a  food,  no!  in 
conventi<  nal  food  form,  that  supplies  a    - 
compone  it  to  sup>pieiiient  the  diet  by 
increasin  ;  the  total  dietary  intalce  of  that 
compone  it 

In  the  Mst.  FDA  has  taken  a  position 
that  the  ferm  "dietary  supplement" 
applied  pnly  to  supplements  composed 
of  essental  nutrients.  However,  FDA 
did  not  propose  to  limit  the  definition 
in  §  101  JI4(a)  in  this  way  because 
section  4oa(rKS)(D]  of  the  act  inchides 
dietary  aupplements  of  herbs, 
substandes  that  generally  ccmtain  few 
essential  nutrients.  In  addition,  the 
legislative  history  indicates  that  the 
term  "other  nutritional  substances" 
could  include  a  number  of  substances 
that  havi  t  not  been  shown  to  be  essential 
or  nutrie  nts  (Ref.  4). 

7.  On<  comment  cominended  the 
agency  f  )r  proposing  a  definition  of 
"dietary  supplement"  that  recognized 
that  thea  a  foods  could  have  components 
other  thi  n  substances  known  to  be 
essentia  nutrients.  The  comment 
asserted  that  the  proposed  definition 
would  a  )propriately  move  supplements 
out  of  th  3  food  additive  category. 

FDA  a  Ivises  that  the  comment's 
assertioi  that  the  definition  moves 
dietary  supplements  out  of  the  food 
additive  category  is  not  correct.  A 
dietary  s  upplement,  as  the  definition 
recognij  »s,  is  a  compoimded  food  that 
may  inc  ude  compounds  that  are  food 
additivei.  Whether  a  component  of  food 
is  a  food  additive  or  not  is  determined 
under  s^ion  201  (s)  of  the  act  (21 
U.S.C  3il(s)),  not  section  403(r)  of  the 
act.  Concress  specifically  provided  in 
section  9  of  the  1990  amendments  that 
these  aniendments  "shall  not  be 
construe  d  to  alter  the  authoity  of  the 
Secretar '  of  Health  and  Human  Services 
•  *  *  unf  er  the  Federal  Food,  Drug,  and 
Cosmetic  Act."  Thus,  the  components  of 
dietary  supplements  that  are  food 
additive  t  are  still  fully  subject  to  the 
food  adc  itive  requirements  under 
section  ^  09  of  the  act. 

8.  A  fe  w  comments  requested  that  the 
proposed  definition  of  "dietary 
supplenjent"  be  modified  to  explicitly 
include  all  herbal  extracts.  One  of  these 
commenjt s  asserted  that  the  definition 
should  ihclude  "processed  or 
unprocessed  plant  parts  (bark,  leaves, 
flowers,  fruits,  and  stems)  as  well  as 
extracts  pf  essential  oils,  marketed  as 
teas,  po\t'ders,  tablets,  capsules,  and 
elixirs." 

FDA  ii ;  adopting  the  definition  of 
"dietary  supplement"  as  prtrposed.  This 
definitic  n  is  intentionally  broad  to  cover 
the  range  of  substances  that,  under  the 
legislative  history,  could  be  included  in 


a  dietary 


subject  (  fa  health  claim.  The  purpose 


supplement  and  could  be  the 


of  the  definition  of  "dietary 
supplement"  is  not  to  define  the 
substances  that  may  be  eligible  to  be  the 
subject  of  a  health  claim  but  to  define 
the  form  in  which  they  are  to  be  sold  to 
be  subject  to  regulation  as  a  "dietary 
supplement."  Under  the  scheme  that 
FDA  is  adoptmg,  and  that  Congress 
envisioned  (see  Ref.  4,  statement  of 
Senator  Metzenbaum),  the 
determination  as  to  what  substances  are 
appropriately  the  subject  of  a  health 
claim  is  made  on  a  case-by-case  basis, 
based  on  the  factors  set  out  in 
§  101.14(b]  and  the  evidence  presented 
to  the  agency.  The  agency  disagrees 
with  the  comment  in  one  respect, 
however.  Teas  are  food  in  conventional 
food  form  and  thus  not  included  within 
the  definition  of  "dietary  supplement." 

9.  One  comment  asserted  the 
definition  of  "dietary  supplement" 
should  include  foods  in  conventional 
food  form  that  are  fortified  with  a 
vitamin  or  mineral  to  a  level  of  50 
percent  or  more  of  the  Reference  Daily 
Intake  (RDI)  per  serving  (e.g..  many 
breakfast  cereals). 

FDA  does  not  agree  that  such  foods 
should  be  included  in  the  definition  of 
"dietary  supplements."  As  discussed  in 
the  preamble  to  the  dietary  supplement 
proposal  (58  FR  33700  at  33707),  FDA 
has  limited  this  definition  to  foods  not 
in  conventional  food  form  to  reflect  the 
approach  taken  by  Congress  in  the  DS 
act.  The  manager's  statements  for  the  DS 
act  ft-om  the  Senate  and  the  House  (Ref. 
3)  clearly  state  that  the  moratorium  on 
the  implementation  of  the  1990 
amendments  apphes  only  to  dietary 
supplements  "not  in  the  form  of 
conventional  food."  Because  foods  in 
conventional  food  form  were  not 
covered  by  the  DS  act  moratorium,  the 
health  claims  regulations  already  apply 
to  them.  Consequently,  FDA  believes 
that  it  will  reduce  confusion  about  the 
impact  of  these  regulations  if  the  agency 
limits  coverage  of  the  term  "dietary 
supplements"  to  foods  not  in 
conventional  food  form.  Of  course, 
foods  in  conventional  food  form  that  are 
formulated  to  supplement  the  dietary 
intake  of  nutrients  will  be  free  to  reflect 
their  characteristics  in  their  comn»on  or 
usual  name  (e.g..  vitamin  and  mineral 
supplement  cereal). 

2.  Nutritive  Value 

In  the  health  claims  final  rule,  FDA 
defined  "nutritive  vahie  '  as  follou>s: 

Nutritive  value  means  a  value  in  sustaining 
human  existence  by  such  processes  as 
promoting  growth,  replacing  loss  of  essenti.il 
nutrients,  or  providing  energy. 

Although  FDA  did  not  propose  any 
changes  in  the  definition  of  "nutritive 
value"  in  the  dietary  supplement  health 
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claims  proposal,  many  comments 
expressed  concern  about  the  impact  of 
this  definition  in  conjunction  with  the 
preliminary  requirement  in 
§  101.14(b)(3)(i)  that  the  substance  that 
is  the  subject  of  a  health  claim 
contribute  taste,  aroma,  or  nutritive 
value,  or  any  technical  effect  listed  in 
§  170{o).  and  that  the  substance  must 
retain  that  attribute  when  consumed  at 
levels  that  are  necessary  to  justify  a 
claim.  (Preliminary  requirements  are 
criteria  in  §  101.14(b)  that  have  to  be 
met  before  a  substance  will  qualify  to  be 
the  subject  of  a  health  claim.  An 
mdepth  discussion  of  all  preliminary 
requirements  follows  in  section  III.B.  of 
this  document.) 

10.  Some  comments  urged  the  agency 
to  broaden  its  definition  of  "nutritive 
value  "  These  comments  urged  the 
agency  to  recognize  that  the  processes 
by  which  a  nutrient  promotes  health, 
maintains  proper  bodily  functioning, 
and  protects  the  body  from  the 
development  of  chronic  disease  or  other 
health-related  conditions  are.  in  and  of 
themselves,  characteristic  of  "nutritive 
value  ■  The  comments  noted  that  the 
basic  function  of  Vitamin  E.  for 
example,  relates  to  its  antioxidant 
properties  in  preventing  cell  damage  by 
trapping  peroxyl  free  radicals  and 
inhibiting  the  oxidation  of  unsaturated 
fatty  acids.  Also,  the  comments  pointed 
out  that  fiber  does  not  promote  growth, 
replace  essential  nutrients,  or  provide 
energy,  but  that  Congress  specifically 
required  FDA  to  study  the  relationship 
between  various  diseases  and  fiber. 
Soma  of  the  comments  asked  that  the 
phrase  "preventing  or  repairing  the 
negative  metabolic  consequences  of  life 
processes"  be  added  to  the  list  of 
processes  that  characterize  the  nutritive 
value  of  a  food  to  ensure  that  such 
components  can  be  the  subject  of  health 
claims.  A  few  comments  asserted  that 
FDA  should  revise  the  definition  of 
"nutrijtive  value"  to  provide  for  claims 
about  "prevention"  of  a  disease  or 
health-related  condition. 

However,  one  comment  maintained 
that  the  definition  of  "nutritive  value" 
in  §  101.14(a)(3)  is  broad  enough  to 
include  the  functions  of  most  dietary 
supplements.  The  comment  supported 
its  position  by  agreeing  with  FDA's 
statement  in  the  health  claims  final  rule 
(.S8  FR  2478  at  2488)  that  the  inclusion 
of  the  phrase  "such  as"  in  the  definition 
ensures  that  the  three  referenced 
processes  are  examples  of  how  a 
substance  may  confer  nutritive  value 
rather  than  as  an  all-inclusive  Ust. 

The  comment  that  highlighted  FDA's 
use  of  the  phrase  "such  processes  as"  in 
this  definition  is  correct.  FDA  intended 
the  three  referenced  processes  to  be 


examples  of  how  a  substance  may 
confer  nutritive  value  rather  than  as  an 
all-inclusive  hst  of  the  functions  that 
provide  such  value.  As  FDA  explained 
in  the  health  claims  final  rule  (58  FR 
2478  at  2488),  the  definition  of 
"nutritive  value"  is  intended  to  be  very 
flexible.  The  agency  incorporated  this 
flexibility  in  the  definition  because  FDA 
recognizes  that  certain  substances  can 
play  a  major  role  in  reducing  the  risk  of 
certain  chronic  diseases  and  may  confer 
their  benefits  through  a  number  of 
processes.  FDA  believes  that  the  agency 
should  evaluate  the  nutritive  value 
claimed  for  a  substance  that,  is  proposed 
as  the  subject  of  a  health  claim,  as 
described  in  a  health  claim  petition,  on 
a  case-by-case  basis.  This  approach  will 
best  ensure  that  the  definition  retains  its 
intended  fiexibility  and  does  not 
become  an  unintentional  barrier  to 
authorization  for  legitimate  health 
claims. 

FDA  does  believe,  however,  that  this 
preamble  should  provide  guidance 
concerning  how  the  agency  will 
determine  if  a  claimed  nutrient-disease 
relationship  derives  from  the  nutritive 
value  of  a  substance.  In  general,  the 
agency  will  look  for  evidence  that  the 
claimed  effect  on  disease  is  associated 
with  the  normal  maintenance  of  human 
existence.  If  the  substance  is  used  to 
correct  an  abnormal  physiological 
function  caused  by  a  disease  or  health- 
related  condition,  the  action  of  the 
substance  is  clearly  beyond  a  normal 
maintenance  function,  and  the  health 
benefit  would  therefore  not  derive  from 
the  substance's  nutritive  value.  Such  a 
substance  would  be  a  drug.  (Note  also 
that  claims  about  classical  nutrient 
deficiency  diseases  are  not  health 
claims  (see  58  FR  2478  at  2481).) 

FDA  recognizes  that  many  of  the 
benefits  mentioned  in  the  comments 
may  derive  from  the  nutritional  value  of 
a  substance.  The  agency's  broad 
definition  of  "nutritive  value"  includes 
assisting  in  the  efficient  functioning  of 
classical  nutritional  processes  and  of 
other  metabolic  processes  necessary  for 
the  normal  maintenance  of  human 
existence.  Dietary  fiber,  for  example, 
helps  to  assure  normal  intestinal  transit 
time,  thereby  providing  nutritional 
value  by  promoting  efficient  bowel 
function.  Vitamin  E  provides  nutritive 
value  through  its  antioxidant  function  of 
reduction  of  cell  damage. 

With  respect  to  assertions  that  FDA 
should  revise  the  definition  of 
"nutritive  value"  to  provide  for  claims 
about  "prevention"  of  a  disease  or 
health-related  condition,  the  agency 
points  out  that  the  preamble  of  the 
health  claims  final  rule  (58  FR  2478  at 
2501  through  2502)  fully  addressed  this 


matter  and  concluded  that  a  claim  that 
a  substance  can  be  used  in  the 
prevention,  diagnosis,  cure,  mitigation, 
or  treatment  of  a  disease  or  symptom  is 
inappropriate  for  a  food  (see  section 
201(g)(1)(B)  of  the  act  and  §  101.9(k)(l) 
(21  U.S.C.  101.9(k)(l))).  FDA  reached 
this  conclusion  because  the  relationship 
of  a  food  or  a  food  component  to  a 
disease  is  quite  different  from  that  of  a 
drug.  The  comments  making  these 
assertions  did  not  provide  any  basis 
upon  which  FDA  could  conclude  that 
the  agency's  position  in  this  matter 
should  be  different  for  dietary 
supplements  than  for  foods  in 
conventional  food  form.  As  FDA 
explained  in  the  preamble  of  the  health 
claims  final  rule,  the  Surgeon  General's 
Report  on  Nutrition  and  Health  (Ref.  5) 
points  out  that,  apart  from  classic 
disorders  resuUing  from  dietary 
deficiencies  of  essential  nutrients  (e.g.. 
pellagra  and  niacin),  it  has  proved 
difficult  to  demonstrate  causal 
associations  between  specific  dietary 
factors  and  chronic  or  other  diseases 
(e.g..  dietary  fiber  and  cancer).  The 
report  states: 

Development  of  the  major  chronic  disease 
conditions — coronary  heart  disease,  stroke, 
diabetes,  or  cancer — is  affected  by  multiple 
genetic,  environmental,  and  behavioral 
factors  among  which  diet  is  only  one — albeit 
an  important — component.  These  other 
factors  interact  with  diet  in  ways  that  are  not 
completely  understood.  In  addition,  foods 
themselves  are  complex;  they  may  contain 
some  factors  that  promote  disease  as  well  as 
others  that  are  protective.  The  relationship  of 
dietary  fat  intake  to  causation  of 
atherosclerotic  heart  disease  is  a  prominent 
example.  An  excess  intake  of  total  fat.  if 
characterized  by  high  saturated  fat.  is 
associated  with  high  blood  cholesterol  levels 
and  therefore  an  increased  risk  for  coronary 
heart  disease  in  many  populations.  A  higher 
proportion  of  mono-  and  polyunsaturated  fats 
in  relation  to  saturated  fats  is  associated  with 
lower  blood  cholesterol  levels  and.  therefore, 
with  a  reduced  risk  for  coronary  heart 
disease. 

Because  of  these  complexities,  definitive 
scientific  proof  that  sf>ecific  dietary  factors 
are  responsible  for  specific  chronic  disease 
conditions  is  difficult*— and  may  not  be 
possible — to  obtain,  given  available 
technology. 
(Ref.  5). 

11.  Several  comments  argued  that  the 
definition  of  "nutritive  value"  should 
include  levels  of  nutrients  that  are 
achievable  only  through  the  use  of 
fortified  foods  or  dietary  supplements. 
Several  of  these  comments  referenced 
studies  recently  reported  in  the  New 
England  Journal  of  Medicine  that 
indicate  that  vitamin  E  reduces  the  risk 
of  heart  disease  when  consumed  at 
levels  that  are  almost  impossible  to 
achieve  through  a  conventional  diet  but 
that  can  be  easily  and  safely  attained 
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through  the  use  of  dietary  supplements. 
These  comments  asserted  that  it  would 
be  inappropriate  for  FDA  to  categorize 
the  involved  nutrient  levels  of  vitamin 
E  as  therapeutic  and  to  refuse  to 
consider  approving  a  health  claim 
simply  because  the  claim  concerns 
levels  of  a  nutrient  above  that 
achievable  in  a  normal  daily  diet.  A  few 
of  the  comments  supported  this 
assertion  by  noting  that  the  mechanism 
by  which  Vitamin  E  protects  against  cell 
damage  when  consumed  at  normal 
dietary  levels  is  identical  to  the 
mechanism  by  which  it  protects  against 
heart  disease  when  consumed  at  higher 
levels.  The  comments  maintained  that, 
in  cases  such  as  this  one,  the  agency 
should  approve  health  claims  for  use 
strictly  on  dietary  supplements, 
provided  that  the  nutrient  is  safe  when 
consumed  at  the  level  at  which  the 
claimed  effect  is  achieved,  and  the 
supplement  is  intended  to  be  consumed 
to  optimize  health  rather  than  as  a  drug. 
The  comments  supported  this  regulatory 
approach  by  noting  that  the  health 
benefits  of  calcium  occur  when  the 
nutrient  is  consumed  at  increased  levels 
that  can  be  achieved  through  the  diet  or 
by  supplementation  and  stating  that 
vitamin  E  should  not  be  treated 
differently  simply  because  the  beneficial 
levels  cannot  be  reached  without  the 
use  of  dietary  supplements. 

Similar  comments  argued  that  FDA 
should  at  least  avoid  establishing  a 
maximum  level  of  a  nutrient  that  is 
considered  to  t>e  characteristic  of 
"nutritive  value."  One  of  these 
comments  noted  such  an  approach 
results  in  an  extreniely  fuzzy  line, 
because  the  maximum  level  of  a 
nutrient  that  is  achievable  in  a  diet 
varies  widely  from  one  mdividual  to 
another.  As  an  example,  the  comment 
pointed  out  that  a  person  who  eats  ten 
oranges  or  drinks  a  quart  of  orange  juice 
per  day  gets  more  vitamin  C  than  is 
provided  by  most  currently  marketed 
vitamin  C  supplements.  A  few 
comments  asserted  that  there  is  much 
scientific  disagreement  over  what  levels 
of  a  nutrient  are  "nutritive,"  with  many 
scientists  contending  that  levels  much 
higher  than  the  U.S.  Recommended 
Daily  Allowances  (U.S.  RDA)  fall  within 
the  definition.  A  few  comments 
requested  that  FDA  expHcitly  express  in 
its  regulations  a  f)olicy  that  nutritive 
value  may  involve  relatively  high  levels 
of  a  nutrient. 

A  few  comments  maintained  that  FDA 
should  presume  that  all  nutrients 
function  in  a  nutritive  manner 
re^jardless  of  their  level,  unless  it  has 
proof  to  the  contrary.  In  support  of  this 
position,  a  number  of  comments 
objected  to  the  use  of  niacin's  effect  on 


blood  cholesterol  levels  in  the  dietary 
supp  lenient  proposal  as  an  exampletef 
an  effect  that  is  not  nutritive.  One  oi 
these  cotnments  questioned  FDA's 
assertioa  that  niacin  does  not  exhibit 
cholestef  ol-reducing  properties  when 
ingested^  at  the  levels  conventionally 
associated  with  its  function  as  a 
vitamin.  The  comment  stated  that 
niacin's  vitamin  effect  occurs  below  the 
level  of  I  issue  saturation  and 
maintai4ed  that  the  excretion  of  niacin 
when  consumed  at  higher  levels  known 
to  be  asjpciated  with  cholesterol- 
lowering  effects  does  not  necessarily 
indicate  that  tissue  saturation  has 
occurre<  .  This  comment  aLso  disagreed 
with  the  agency's  statement  that  the 
occurrei  ce  of  liver  damage  when  high 
levels  oi  niacin  are  consumed  indicates 
that  the  sffect  of  niacin  at  these  levels 
is  not  ni  tritive  in  nature.  The  comment 
argued  t  lat  it  is  quite  possible  that 
niacin  6  mtinues  to  have  nutritive 
effects  a  these  levels  but  simply  is 
overloat  ii>g  the  body's  normal 
metabol  c  pathways  for  ridding  itself  of 
excessive  levels  of  the  nutrient.  The 
commen  t  asserted  that  while  legitimate 
safety  cc  ncerns  exist  in  particular  cases 
of  excesi  live  nutrient  intake.  FDA 
should  I  ot  use  this  fact  to  conclude  that 
high  lev  ils  of  those  nutrients  are 
inhereni  ly  nonnutritive  in  nature  and 
are  inste  id  pharmacological. 

Other  comments  expressed  the  belief 
that  not  ling  in  the  proposed  regulations 
would  aitomatically  exclude  high  levels 
of  nutrie  nts  from  the  definition  of 
"nutriti^  e  value"  and  urged  the  agency 
to  inclu(  e  such  levels  in  instances 
where  tl  ey  would  benefit  the  public 
health. '  hese  comments  also  agreed 
with  FD  \'s  decision  to  review  on  a 
case-by-  :ase  basis  whether  the  amount 
of  a  su^  tance  is  appropriate  as  the 
subject  (  fa  health  claim.  One  of  these 
commei  ts  stated  that  such  an  approach 
would  halp  to  ensure  that  health 
informa  ion  about  fortified  foods  and 
dietary  !  upplements  can  be  conveyed 
without  triggering  the  drug  regulations. 

FDA  (  oes  not  believe  that  it  is 
necessai  y  for  the  rules  to  explicitly  state 
that  nut  itive  value  includes  relatively 
high  lev  sis  of  a  nutrient.  As  some 
commer  ts  pointed  out,  the  case-by-case 
approac  i,  which,  as  stated  above,  is 
intrinsic  ally  linked  with  the  preliminary 
requirer  lent  in  the  provisions  of 
§  101.14  l))(3)(i),  provides  the  agency 
with  coi  siderable  flexibility  with 
respect '  o  high  levels  of  substances  in 
dietary  jupplemenls.  Under  this 
approacji,  FDA  has  not,  as  a  general 
rule,  est  iblished  any  maximum  level  at 
which  a  nutrient  would  cease  to  have 
"nutriti'  e  value."  Furthermore,  the 
agency  <  dvises  that  there  is  no  basis  for 
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concerns  that  FDA  would  use  safety 
concerns  alone  to  conclude  that  high 
levels  of  nutrients  are  pharmacolog>cal. 
FDA  will  not  do  so. 

As  some  of  the  comments  pointed  out. 
petitions  for  claims  that  require  that 
high  levels  of  substances  be  ingested 
should  have  no  problem  demonstrating 
that  the  substance  has  nutritive  value 
where  the  mechanism  by  which  the 
substance  a^ects  the  risk  of  disease  at 
these  high  levels  is  the  same  as  the 
mechanism  by  which  it  functions  as  a 
nutrient  at  normal  dietary  levels. 
However,  it  will  still  be  necessary,  as 
the  agency  explained  in  response  to  tbo 
previous  comment,  for  the  petition  to 
show  that  the  substance  s  effect  on 
disease  is  associated  with  the  normal 
functioning  of  the  human  body  (e.g.,  ihi- 
substance  could  not  be  used  to  correct 
an  abnormal  physiological  function 
caused  by  a  disease  or  health-rt'late d 
condition.) 

In  its  response  to  the  previous 
comment,  the  agency  acknowledged  Iha'. 
vitamin  E  provides  nutritive  value 
through  its  antioxidant  function  of 
reduction  of  cell  damage.  If  there  are 
situations  where  it  can  be  pstab!i.s^^ed 
that  this  same  antioxidant  me<:hat)isin 
affects  the  risk  of  disease  when  tliu 
vitamin  is  consumed  at  levels 
significantly  higher  than  normal  dietary 
levels,  such  levels  would  satisfy  the 
requirement  in  §  101.14(b)(3)(i)  that  a 
substance  retain  its  food  attribute  (i.e.. 
its  nutritive  value)  when  con.sumud  at 
levels  that  are  necessary  to  justify  a 
claim. 

FDA  does  not  agree,  however,  Ihnt  if 
should  presume  that  all  nutrients    * 
function  in  a  nutritive  manner, 
regardless  of  their  level,  unless  it  has 
proof  to  the  contrary.  It  would  not  be 
practicable  for  the  agency  to  bear  tlie 
burden  of  determining  the  mechanism 
by  which  the  claimed  effect  is  occurri.ng 
for  each  petitioned  claim.  Thus,  the 
agency  finds  that  it  is  appropriate  to 
require  that  petitioners  provide  the  basis 
for  why  it  is  reasonable  to  conclude  that 
the  claimed  effect  is  nutritional  and  not 
pharmacological.  However,  the  ageiK.y 
does  not  necessarily  expect  absolute 
proof  on  this  issue.  FDA  will  evaluate 
petitions  on  this  issue  on  a  case-by-case 
basis. 

The  agency  has  considered  assertions 
that  the  dietary  supplement  proposal 
should  not  have  cited  the  cholesterol- 
reducing  properties  of  niacin  as  an 
example  of  a  high  dose  effect  that  is  iwt 
nutritive.  FDA  has  again  concluded  that 
niacin  is  an  appropriate  example 
because  there  are  significant  indications 
that  a  nutritive  mechanism  is  not 
responsible  for  the  cholesterol-lowering 
effect  that  occurs  with  high  levels  of 


niacin  intake.  When  FDA  stated  in  the 
dietary  supplement  proposal  that  levels 
of  niacin  necessary  to  produce  the 
cholesterol-lowering  effect  are  far  in 
excess  of  the  levels  at  which  there  is 
tissue  saturation  for  niacin's  vita.T^in 
function,  the  agency  was  attempting  to 
explain  that  for  niacin's  function  as  a 
vitamin  there  is  a  level  beyond  which 
additional  niacin  will  not  provide 
additional  functional  results  for  that 
vitamin.  The  term  "tissue  saturation" 
may  imply  either  this  type  of  situation 
(sometimes  referred  to  as  "function 
saturation")  or  the  type  of  situation 
referred  to  in  one  of  the  comments 
wherein  the  tissue  is  saturated  with  a 
ccncentiatiun  of  a  substance,  and  more 
substance  could  immediately  spill  out 
into  the  urine.  FDA  was  not  attempting 
to  assert  that  the  tissue  itself  was 
actually  saturated.  There  is  no  question 
that  additional  niacin  will  be  absorbed 
by  cells  when  the  vitamin  function 
saturation  level  is  reached. 

In  addition  to  the  situation  with 
vitamin  function  saturation,  there  are 
other  indications  that  the  cholesterol- 
reducing  properties  of  niacin  do  not 
result  from  the  same  mechanism  as  that 
presented  by  its  vitamin  function. 
Vitamin  function  saturation  may  be 
achieved  through  dietary 
supplementation  with  either  of  the  two 
forms  ol  the  vitamin,  nicotinic  acid  or 
nicotinamide.  However,  only  nicotinic 
acid  provides,  at  high  levels,  the 
cholesterol-redudng  effects.  Such 
effects  do  not  appear  with  high  level 
oonsumption  of  nicotinamide  (Ret  6).  If 
the  same  mechanism  were  involved 
with  the  vitamin  function  of  niacin  as 
wth  the  cholesterol-reducing  properties 
of  niacin,  both  forms  of  this  vitamin 
should  have  diolesterol-reducing 
properties. 

3.  Health  Oaim 

In  the  dietary  supplement  health 
claim  proposal,  FDA  did  not  propose  to 
make  any  modifications  in  the 
definition  of  "health  claim"  in 
§  101.14(a)(1): 

HeeSth  claim  means  any  claim  made  on  the 
ialsel  or  in  labeling  of  a  food,  including  a 
dietary  supplement,  that  expressly  or  by 
nnplication,  including  "third  psrty" 
references,  written  slatenjenls  (e.g.,  a  b'and 
name  including  a  term  such  as  "heart") 
sx-mbols  {e.g..  a  heart  symbol),  or  vignettes 
cnaractenzes  the  relationship  of  any 
substance  to  a  disease  or  health-related 
condition.  Implied  health  claims  Include 
those  statements,  symbols,  vignettes,  or  other 
forms  of  communication  that  suggest,  within 
the  context  in  which  they  are  prwenfed,  that 
a  relationship  exlstt  between  the  presence  or 
level  of  any  substance  fn  the  fc)od  end  a 
disease  or  beattb-rBlatad 
toodiHon-Nooethelei*.  FDA  fMxived  aeveral 
comments  on  this  definition. 
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12.  Some  comments  asserted  that  FDA 
should  clarify  the  types  of  statements 
thai  will  be  regulated  a*  health  claims. 
A  few  of  these  comments  asked  whether 
statements  that  indicate  that  a  product 
may  be  useful  In  maintaining  good 
health  (e.g..  "Substance  X  may  be 
beneficial  to  good  health")  or  that 
describe  the  biochemical  functions  of 
vitamins,  minerals,  and  other  nutrients 
(e.g..  "Vitamin  A  is  necessary  for  good 
eyesight."  "Protein  helps  build  a  strong 
body-)  will  be  considered  to  be  health 
claims.  The  comments  objected  to 
FDA's  failure  to  provide  clear 
instruction  in  this  regard.  These 
comments  a.sserted  that  the  agency's 
allowance  of  case-by-case  interpretaUon 
of  the  regulations  will  hinder  industry 
compliance,  cTeate  enforcement 
problems  for  the  agency,  and  cause 
continued  antagonism  between  FDA 
and  the  food  industry. 

FLA  believes  that  it  provided  ample 
guidance  on  what  types  of  statements 
constitute  health  claims  in  the  health 
claims  final  rule.  As  the  agency 
explained  in  the  preamble  of  that  rule 
(58  FR  2478  at  2479  through  2488).  the 
definition  establishes  that  a  claim  must 
have  at  least  two  basic  elements  for  it  to 
be  regulated  as  a  "health  claim."  First, 
the  claim  must  be  about  a  "substance" 
as  defined  in  §  101.14(a)(2).  Secondly, 
the  claim  must  characterize  the 
relationship  of  that  siibstance  to  a 
•'disease  or  health-related  condition."  as 
defined  in  §  101.14(a)(6): 

Disease  or  health-related  condition  means 
damage  to  an  organ,  part,  structur«.  or  system 
of  the  body  such  that  it  docs  not  ftmction 
.  properly  (e.g.,  cardiovascular  disease),  or  a 
stale  of  health  leading  to  such  dysfunctioning 
(e.g.,  hypertension);  except  that  diseases 
resulting  from  essential  nutrient  deficiencies 
(e.g.,  scunry,  pellagra)  are  not  included  in 
this  definition  (claims  pertaining  to  such 
diseases  are  thereby  not  subiecl  to  101  14  or 
101.70). 

If  a  statement  has  one  of  these  elements 
without  the  other,  it  would  not  be  a  "health 
claim, '  although  it  may  still  be  subjert  to 
regulation  under  other  provisions  of  the  act 
(e.g.,  the  requirement  of  section  403(a)(1)  of 
the  act  that  a  label  statement  be  truthful  and 
not  misleading).  Thus,  all  of  the  statements 
mentioned  by  the  comments  would  not  be 
health  claims  because  they  do  not  address  a 
disease  or  health-related  condition  as  defined 
under  §  101.14(a)(6).  The  agency  has 
provided  a  lengthy  and  detailed  discussion 
on  what  types  of  statements  constitute  health 
claims  ID  the  health  claims  finaj  rule  at  the 
pages  cited  above. 

12.  A  few  comments  asked  whether 
FDA  would  remove  or  prohilnt  the 
publishing  of  books  containing 
information  on  health  claims  and 
argued  that  such  regulations  would 
clearly  be  unconstitutional  Other 
comments  addressed  the  issue  of 


whether  FDA's  health  claims 
regulations  for  dietary  supplements 
would  apply  to  advertising.  One  of  these 
comments  interpreted  an  excerpt  from 
the  report  of  FDA's  Task  Force  on 
Dietary  Supplements  as  an  attempt  to 
disallow  the  u.se  of  unapproved  heahh 
claims  in  magazines,  newsletters,  or 
other  media  channels  unless  the 
information  has  been  preapproved  by 
FDA.  That  excerpt  reads: 

The  task  force  considered  various  issues  in 
Its  deliberations,  including  how  to  assure  the 
safety  of  dietary  supplements;  how  to  limit 
the  potential  for  fraud,  i.e..  disease  claims 
made  on  labels  or  through  other  means,  e  ■ 
magazine  articles,  newsletters,  and 
advertisements  *  *  *. 

The  comment  further  asserted  that 
this  same  intent  is  reflected  in  the 
health  claim  regulations  proposed  in 
November  1991.  The  comment  stated 
that  this  broad-based  application  of  the 
health  claims  regulations  would 
severely  jeopardize  the  reporting  of 
health  and  disease-related  information 
in  almost  every  form  of  media,  would 
inhibit  the  evolution  of  scientific 
knowledge,  would  have  a  significant 
negative  impact  on  the  public  heahh  of 
America,  and  was  likely 
unconstitutional.  ^ 

FDA  advises  that  the  provisions  of 
this  regulation  pertain  only  to  a 
product's  label  and  labeling.  This 
regulation  does  nothing  to  censor  the 
content  of  books,  magazines,  or 
advertising.  This  regulation  also  does 
not  in  any  way  regulate  the  availability 
of  books,  magazines,  or  advertising. 
However,  firms  sometimes  choose  to  use 
such  material  as  labeling  for  their 
products,  and  if  used  as  such,  the 
material  would  be  subject  to  this 
regulation.  For  example,  sometimes 
firms  copy  an  article  fttjm  a  magazine 
and  display  that  article  with  a  product 
that  is  offered  for  sale.  Under  such 
circumstances,  the  article  would  be  a 
part  of  the  labeling  of  that  product. 
What  is  significant  to  note  is  that  these 
regulations  in  no  way  limit  what  articles 
may  be  published,  or  what  books  may 
be  printed.  They  limit  onJf  the  claims 
that  may  be  made  in  the  labeling  of  food 
products.  Under  the  act.  advertising 
may  provide  objective  evidence  of  what 
the  intended  use  of  a  particular  product 
is.  If  the  advertising  reveals  that  the 
product  is  intended  to  be  used  as  a  drug, 
the  product  may  be  regulated  as  a  drug. ' 
In  addition,  claims  made  in  advertising 
may  affiact  the  type  of  nutrition  labeling 
that  is  provided  (see  §  101. 9(j)).  Claims 
made  in  advertising,  however,  are  not 
subject  to  section  403(r)(l)(B)  of  the  act. 
Thus,  the  agency  finds  no  merit  in  the 
concerns  expressed  by  these  comments. 
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B.  Preliminary  Requirements  for  a  Claim 

In  the  health  claims  final  rule.  FDA 
established  several  criteria  in 
§  101.14(b)  that  have  to  be  met  before  a 
substance  will  qualify  to  be  the  subject 
of  a  health  claim.  The  criteria  provide 
that  the  substance  must:  (1)  Be 
associated  with  a  disease  or  health- 
related  condition  for  which  the  general 
U.S.  population  is  at  risk  (alternatively, 
the  relevance  of  the  claim  may  be 
explained  within  the  context  of  the 
daily  diet)  (see  §  101.14(b)(1));  (2)  be  a 
food  (see  §  101.14(b)(2)  and  (b)(3)(i)); 
and  (3)  be  safe  and  lawful  under 
applicable  food  safety  provisions  of  the 
act  (see  §  101.14(b)(3)(ii)).  These  criteria 
reflect  not  only  the  requirements  of 
section  403(r)  of  the  act  but  also  the  fact 
that  FDA  is  charged  with  ensuring  that 
the  food  supply  is  safe,  and  that  the 
food  label  is  not  misleading.  Given  that 
agency  evaluations  of  the  validity  of  a 
heahh  claim  will  be  resource  intensive. 
FDA  decided  not  to  undertake  such 
evaluations  unless  a  petition  for  a  health 
claim  demonstrates  that  the  preliminary 
requirements  are  met.  While  FDA  had 
proposed  in  November  of  1991  that 
these  preliminary  requirements  cover 
substances  in  dietary  supplements  as 
well  as  foods  in  conventional  food  form, 
the  provisions  of  the  DS  act  precluded 
the  agency  from  applying  these 
preliminary  requirements  to  substances 
in  dietary  supplements  at  the  time  that 
the  rule  was  finalized.  Thus,  the 
preliminary  requirements  established  in 
the  health  claims  final  rule  apply  only 
to  substances  in  foods  in  conventional 
food  form. 

The  dietary  supplement  health  claim 
proposal  contained  provisions  to  subject 
the  components  of  dietary  supplements 
to  the  same  preliminary  requirements  in 
§  101.14(b)  mat  apply  to  any  other 
substance  that  is  proposed  as  the  subject 
of  a  health  claim.  This  final  rule  for 
dietary  supplements  retains  these 
provisions  as  proposed.  Specific 
reference  to  dietary  supplements  in 
§  101.14(b)(1)  and  (b)(2)  is  not  necessary 
because  the  rsQuirements  in  these 
paragraphs  apply  generally  to  any 
"substance."  and  FDA's  revision  of  the 
definition  of  "substance"  in 
§  101.14(a)(2)  includes  the  components 
of  dietary  supplements  within  the 
coverage  of  this  term.  However.  FDA 
proposed  to  add  a  specific  reference  to 
dietary  supplements  to  paragraph 
(b)(3)(i)  of  §  101.14  to  clarify  that  the 
substance  may  be  a  component  of  a  food 
that  is  in  the  form  of  a  dietary 
supplement.  The  only  comments  on  the 
issue  agreed  with  the  agency's  proposed 
revision.  Accordingly,  as  proposed,  FDA 
is  including  in  the  final  regulations  a 


reference  to  dietary  supplements  in  the 
codified  I  inguage  of  §  101.14(b}(3)(i). 
Specifica  ly.  FDA  is  inserting  the  phrase 
"regardle  is  of  whether  the  food  is  in 
conventic  nal  food  form  or  dietary 
suppleme  nt  form"  into  §  101.14(b)(3)(i). 

1.  Effect  ( n  General  Population 

13.  On«  comment  argued  that  the 
proposed  requirement  that  a  substance  ■ 
be  associi  ted  with  a  disease  or  health- 
related  cc  ndition  for  which  the  general 
U.S.  population  or  a  subpopulation 
thereof  is  at  risk,  or  that  the  claim  be 
explainec  within  the  context  of  the 
daily  diel ,  would  prohibit  the 
appearan  :e  of  health  claims  on  herbal 
dietary  sv  pplements.  However,  the 
comment  did  not  explain  how  the 
requirem  mt  would  have  this  effect,  and 
the  comn  lent's  own  analysis  of  how 
garlic  WQ  nld  or  would  not  meet  various 
proposed  requirements  indicated  that 
garlic  wo  uld  meet  this  particular 
requirem  snt. 

FDA  d'  )es  not  agree  that  this 
preliminiry  requirement  will  present 
any  significant  barriers  to  the 
appearance  of  health  claims  on  dietary 
supplements.  To  the  contrary,  as  the 
agency  e  cplained  in  the  preamble  of  the 
health  cl  lims  final  rule  (58  FR  2478  at 
2499),  FlpA  intends  to  employ  a  flexible 
approacl  in  interpreting  this  provision. 
The  alternative  aspect  of  the  provision, 
which  a  sates  the  possibility  of  claims 
about  thi  relationship  of  a  substance  to 
a  disease  or  health  related-condition 
that  affeits  very  few  in  the  U.S. 
populati  )n  as  long  as  the  petition  in 
support  >f  the  claim  addresses  that  fact 
and  the  i  elevance  of  the  claim  in  the 
context  ( if  the  total  daily  diet,  evidences 
a  deteriti  ination  by  FDA  to  provide  the 
widest  li  ititude  possible  for  proposed 
claims  t(  i  qualify  under  this  provision. 

14.  Or  e  comment  requested  that  FDA 
not  limii  the  diseases  or  health-related 
conditio  tis  that  may  be  the  subject  of  a 
health  c  aim  to  those  for  which  the 
entire  U  lited  States  is  at  potential  risk. 
The  comment  asserted  that  health 
claims  should  also  be  allowed  in  cases 
where  d  etary  factors  have  been 
conclus  vely  shown  to  affect  diseases  or 
health-r  slated  conditions  for  which  only 
a  particular  subportion  of  the  U.S. 
population  is  at  risk  (e.g..  ovarian  cancer 
in  womim). 

FDA  ( dvises  that  the  general 
eligibili  y  provisions  of  its  health  claims 
regulatibns  in  §  101.14(b)(1)  do  not 
contain  the  restriction  cited  by  the 
comment.  While  these  provisions 
contain  a  requirement  that  health  claims 
pertain  to  diseases  or  health-related 
conditi(  ins  affecting  the  general  U.S. 
populal  ion,  they  also  provide  that 
health  ( laims  may  pertain  to  diseases  or 


health-related  conditions  tor  which  an 
identified  subgroup  of  the  U.S. 
population  is  at  risk.  Thus,  ovarian 
cancer  in  women  would  clearly  be  an 
appropriate  subject  of  a  health  claim 

2.  Components  of  Food  Within  the 
Context  of  a  Daily  Diet 

The  preliminary  requirement  that  a 
substance  that  is  to  be  the  subject  of  a 
health  claim  must  be  a  food  appears  in 
§  101.14(b)(2)  and  (b)(3)(i).  If  the 
substance  is  present  at  decreased  dietary 
levels,  under  §  101.14(b)(2),  it  must  be  a 
nutrient  that  is  required  to  be  included 
in  nutrition  labeling  (e.g.,  cholesterol, 
total  fat).  If  the  substance  is  present  at 
other  than  decreased  dietary  levels, 
under  §  101.14(b)(3)(i).  it:  (i)  Must 
contribute  taste,  aroma,  or  nutritive 
value,  or  any  other  technical  effect 
listed  in  §  170.3(o).  to  the  food  and  (2) 
must  retain  that  attribute  when 
consumed  at  levels  that  are  necessar>  tc 
justify  a  claim. 

15.  Numerous  comments  expressed 
concern  about  the  aspect  of  the 
preliminary  requirement  of 
§  101.14(b)(3)(i)  that  requires  that  a 
substance  contribute  taste,  aroma,  or 
nutritive  value,  or  any  technical  effect 
listed  in  §  170. 3(o).  in  view  of  the 
agency's  definition  of  "nutritive  value" 
in  §  101.14(a)(3).  A  number  of  these 
comments  characterized  these 
provisions  as  an  attack  by  the  agency 
against  dietary  supplements.  Some 
comments  asserted  that  the  proposed 
preliminary  requirement  would  prohibit 
dietary  supplements,  especially  those 
containing  herbs,  from  bearing  health 
•  claims.  Comments  pointed  out  that 
many  herbs,  such  as  garlic,  are  specially 
processed  to  remove  the  flavor  or  odor 
from  the  final  supplement  product.  A 
number  of  comments  explained  that 
such  supplements  would  fail  to  meet 
this  requirement  because  their 
beneficial  effects  on  the  body  often  are 
derived  from  substances  unique  to  the 
plant  that  do  not  promote  growth, 
replace  loss  of  essential  nutrients,  or 
provide  energy.  A  few  comments  also 
noted  that  many  herbs  contain 
insignificant  amounts  of  vitamins, 
minerals,  and  other  nutrients. 

Some  comments  asserted  that  the 
adoption  of  any  preliminary 
requirement  that  would  automatically 
disqualify  herbal  dietary  supplements 
from  bearing  health  claims  would 
undermine  the  intent  of  Congress  to 
establish  a  nondrug  review  process  for 
health  claims  involving  herbs.  These 
comments  asserted  that  the  1990 
amendments  clearly  provide  that  herbal 
dietary  supplements  can  be  the  topic  of 
a  health  claim.  Furthermore,  a  comment 
asserted  that  the  Court  of  Appeals  held 
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in  NutrHab,  Inc.  v.  Schweiker,  713  F.2d 
335,  338  (7th  Qr.  1983)  that  some 
products,  such  as  prune  juice  or  coffee, 
may  be  consumed  for  reasons  other  than 
taste,  aroma,  or  nutritive  value. 

One  comment  asserted  that  all  dietary 
supplements  already  meet  the  this 
preliminary  requirement.  The  comment 
noted  that  a  substance  to  be  consumed 
at  other  than  decreased  dietary  levels 
may  also  be  shown  to  be  a  food  by 
contributing  any  technical  effect  listed 
in  §  170.3(o).  The  comment  stated  that 
§  170.3(o)(20)  lists  one  of  those 
technical  effects  as  nutrient 
supplementation  and  broadly  defines  a 
"nutrient  supplement"  as  "substances 
which  are  necessary  for  the  body's 
nutritional  and  metabolic  processes." 

FDA  does  not  believe  that  it  is  overly 
restrictive  to  require,  as  It  does  in 
§  101.14(b)(3)(i).  that  a  substance  be  a 
food  or  a  component  of  food  for  it  to  be 
the  subject  of  a  health  claim.  Section 
403  of  the  act,  which  includes  the 
heahh  claims  provisions,  states.  "A  food 
shall  be  deemed  to  be  misbranded  "  • 
*■'  (emphasis  added).  Thus,  section 
403(r}  of  the  act  describes  the 
circumstances  in  which  a  food  will,  and 
will  not  be,  misbranded  if  it  bears  a 
health  claim.  It  is  therefore  appropriate 
for  the  agency  to  make  it  incumbent  on 
the  proponent  of  a  health  claim  to 
demonstrate  that  the  substance  that  is  to 
be  the  subject  of  the  claim  is  a  food  or 
component  of  food. 

FDA  disagrees  with  the  comments' 
interpretation  of  the  NuUilab  decision. 
As  FDA  explained  in  the  preamble  of 
the  health  claims  final  rule  (58  FR  2478 
at  2499-2500).  the  NutrUab  court 
adopted  a  "common  sense"  definition  of 
"food"  under  section  201(f)(1)  of  the  act: 
"When  the  statute  defines  'food'  as 
'articles  used  for  food,'  it  means  that  the 
statutory  definition  of  'food'  Includes 
articles  used  by  people  in  the  ordinary 
way  most  people  um  food— primarily 
for  taste,  aroma,  or  nutritive  value." 
Nutrilab.  713  F.2d  at  338.  Other  courts 
have  followed  suit.  See  United  States  v. 
Undetermined  Quantities  of  Col-Ban 
3000.  776  F.  Supp.  249.  254-55 
(E.D.N.C  1991):  American  Health 
Products  Co.  V.  Hayes.  574  F.  Supp. 
1498,  1508-09  (S.D.N. Y.  1983).  aff-d. 
744  F.2d  912  {2d  Qr.  1984).  By 
describing  taste,  aroma,  and  nutritive 
value  as  the  "primary"  reasons  for 
consuming  food,  the  Nutriiab  court 
acknowledged  that  a  food  consumed  for 
one  of  these  reasons  mi^  sometimes 
also  be  consumed  for  an  additional 
purpose  (713  F.2d  at  338  (giving  prune 
juice  and  coQee  as  examples  of  foods 
that  "may  be  consumed  on  occasion  for 
reasons  other  than  taste,  aroma,  or 
nutriUve  value")).  Under  NutrUab. 


however,  a  substance  whose  uses  do  not 

include  taste,  aroma,  or  nutritive  value 

is  not  a  food. 

In  §  10M4(bM3)(i).  FDA  incorporated 
this  common  sense  definition  of  food 
and  the  phrase  "or  any  technical  effect 
listed  in  §  170.3(o),"  which  reflects  the 
fact  that  the  definition  of  "food"  in 
secUon  201(f)(3)  of  the  act  includes 
"articles  used  for  components  of  food." 
as  a  preliminary  requirement  to  ensure 
that  a  substance  that  is  to  be  the  subject 
of  a  health  claim  is  in  fact  a  food.  This 
preliminary  requirement  is  fiindamental 
because  both  the  component  of  a  food 
that  is  the  subject  of  a  health  claim  and 
a  component  of  a  drug  have  a 
characterizable  relationship  to  a  disease. 
Congress  recognized  this  feet  by  creating 
an  exception  from  section  201(g)f  l)(B) 
of  the  act.  in  the  definition  of  "drug"  for 
foods  that  bear  a  claim  authorized  under 
section  403(r)  of  the  act.  Thus,  it  is 
crucial  to  the  continuing  viability  of  the 
act  itself  that  the  choice  of  the  test  that 
determines  whether  a  claim  that 
characterizes  the  relationship  of  a 
substance  to  a  disease  can  be  made  be 
based  on  the  appropriate  factors.  Under 
the  act.  that  choice  turns  in  part  on 
whether  the  substance  is  a  food. 
Therefore,  FDA  has  reflected  in 
§l0l.l4(b)(3)(i)  the  judicially 
recognized  characteristics  of  a  food. 

In  this  regard,  interested  persons 
should  not  presume  that  inclusion  of 
the  phrase  "or  any  technical  effect  listed 
in  §  17G.3(o)"  in  §  101.14(b)(3)(i)  means 
that  substances  that  may  be  classified 
within  one  or  more  of  the  categories  of 
food  additives  in  §  170.3(o) 
automatically  meet  this  preliminary 
requirement.  The  classifications  within 
§  170.3(o)  are  of  a  general  nature  to 
reflect  the  uses  to  which  food 
ingredients  are  put.  All  of  the 
classifications  pertain  to  the  effect  of  the 
ingredients  on  food  (e.g.,  by  affecting 
the  texture  of  the  food)  rather  than  on 
the  human  body.  Only  a  substance  that 
is  used  for  the  technical  effect  in 
§  170.3(o}(20),  that  of  a  nutrient 
supplement,  has  the  potential  to  have  a 
useful  effect  in  the  body  because  of  the 
characteristics  that  cause  it  to  be  used 
In  the  food.  The  "nutrient  supplement" 
category  includes  "Substances  which 
are  necessary  for  the  body's  nutritional 
and  metabolic  processes."  As  the 
comments  themselves  recognized,  not 
every  component  of  a  dietary 
supplement  has  such  an  effect. 

In  view  of  the  agency's  broad,  flexible 
definition  of  "nutritive  value,"  FDA 
does  not  find  any  merit  in  arguments 
that  the  provisions  requiring  that  a 
substance  be  a  food  should  be  removed. 
To  the  contrary.  FDA  believes  that  these 
provisions  will  benefit  the  public  health 


by  allowing  the  agency  to  devote  its 
limited  resources  for  review  of  petitions 
to  those  that  are  appropriate  for 
consideration  under  the  health  claim 
provisions  of  the  act.  Accordingly.  FDA 
considers  these  provisions  essential 
elements  under  the  framework  that  it 
has  created  in  its  regulations  for  the 
regulation  of  health  claims  and  fully 
consistent  with  the  act. 

FDA  disagrees  with  the  comments' 
characterization  of  its  actions  as  an 
attack  against  dietary  supplements.  FDA 
believes  that  the  combined  effect  of 
§  101.14(b)(3)(i).  the  preliminary 
requirement  that  a  substance  be  a  food, 
and  S  101.14(a)(3).  the  definition  of 
"nutritive  value,"  will  not  present 
dietary  supplements  with  any 
unreasonable  barriers  for  agency 
evaluation  of  potential  health  claims  for 
components  of  these  products.  Without 
question,  these  provisions  do  restrict 
heahh  claims  to  effects  on  a  disease  or 
a  health-related  condition  resuhing  from 
the  nutritive  vahie  of  substances. 
However,  as  one  comment  pointed  out, 
the  current  definition  of  "nutritive 
value"  in  §  101.14(a)(3)  is  broed  enough 
to  include  the  functions  of  most  dietary 
su^lements. 

One  observation  that  might  bear 
making  in  this  context  is  that  Congress 
has  given  the  agency  a  statutory 
structure  with  which  to  deal.  In  relevant 
part,  that  structure  divides  the  world  of 
substances  that  have  a  relationship  to 
disease  into  foods  and  drugs.  Congress 
placed  the  health  claims  provisions  on 
the  food  side  of  the  ledger.  FDA  is 
charged  with  implementing  those 
provisions  in  accordance  with  the  act 
and  applicable  legal  precedents.  FDA 
has  announced  its  intention  to 
implement  the  health  claim  provisions 
as  flexibly  as  possible,  but  at  some  point 
the  agency  simply  cannot  be  as  flexible 
as  some  of  the  comments  have 
suggested.  At  that  point,  the  agency 
would  start  to  erode  the  scheme  that  the 
statute  has  established  for  drugs.  The 
agency  cannot  do  that.  If  Congress 
intended  something  that  goes  beyond 
the  scheme  that  FDA  has  established  in 
these  final  regulations,  then  what  is 
required  is  a  change  in  the  law  itself. 
16.  Many  comments  objected  to  the 
aspect  of  §  10M4(b)(3)(i)  that  requires 
that  a  substance  retain  its  food  status 
(i.e..  its  nutritive  value)  when  consumed 
at  levels  that  are  necessary  to  justify  a 
claim.  Almost  all  concern  was  directed 
toward  consumption  of  substances  at 
levels  significantly  higher  than  those 
present  in  the  daily  diet.  Some 
comments  urged  FDA  to  evaluate 
proposed  health  claims  involving 
relatively  high  levels  of  nutrients  on  the 
grounds  that  categorically  prohibiting 


412  Federal  Register  /  Vol.  59.  No.  2  /  Tuesday.  January  4.  1994  /  Rules  and  Regulations 


them  would  deny  Americans  beneficial 
information  rather  than  educating  them 
on  how  to  alter  their  diets  to  achieve 
optimal  health.  Other  comments  stated 
that  FDA's  categorical  refusal  to 
evaluate  such  health  claims  because  of 
the  nutrient  levels  involved  would 
directly  violate  both  the  Proxmire 
Amendment  and  the  congressional 
intent  behind  the  1990  amendments. 
These  comments  noted  that  the  1990 
amendments  provide  for  the  appearance 
of  health  claims  on  foods  and  stated 
that,  subject  to  certain  conditions,  the 
Proxmire  Amendment's  prohibition 
against  regulating  a  vitamin  supplement 
as  a  drug  "solely  because  it  exceeds  the 
level  of  potency  which  the  Secretary 
determines  is  nutritionally  rational  or 
useful"  guarantees  the  regulation  of 
vitamins  as  foods  regardless  of  the 
levels  of  nutrients  that  they  supply.  The 
comments  also  stated  that  Congress 
envisioned  the  approval  of  such  health 
claims,  as  it  was  aware  that  dietary 
supplements  substantially  in  excess  of 
the  U.S.  RDA's  were  routinely  being 
consumed  by  Americans,  and  it  chose  to 
direct  that  FDA  conduct  a  review  of 
antioxidant  vitamins/cancer  claims  with 
dietary  supplements  in  mind.  Other 
comments  further  asserted  that  FDA  was 
attempting  to  circumvent  the  Proxmire 
Amendment  and  create  maximum 
potency  levels  for  all  supplements  by 
establishing  an  upper  limit  for 
"nutritive  value." 

FDA  does  not  agree  that  any  conflict 
with  section  411  of  the  act  is  presented 
by  a  requirement  that,  to  be  the  subject 
of  a  health  claim,  the  substance  must  be 
a  food,  that  is.  consumed  primarily  for 
its  taste,  aroma,  or  nutritive  value.  There 
is  nothing  in  the  health  claims  final  rule 
or  in  the  regulations  established  by  this 
document  Uiat  will  aifed  in  any  way  the 
availability  of  dietary  supplements  or 
consumers'  freedom  to  choose  to 
purchase  them.  Rather,  the  regulations 
that  FDA  is  establishing  are  intended  to 
ensure  that  any  health  claims  that  may 
be  made  for  dietary  supplements  are 
scientifically  valid.  This  is  what  section 
403(r)(5)(D)  of  the  act  directs  FDA  to  do. 

Nothing  in  these  regulations  would 
necessarily  prevent  a  supplement  from 
bearing  a  health  claim  when  it  contains 
a  level  of  a  substance  that  exceeds  the 
level  achievable  in  the  context  of  the 
daily  diet.  To  the  contrary,  the  final  rule 
concerning  calcium  and  osteoporosis, 
for  example,  which  was  published  in 
the  Federal  Register  of  January  6, 1993 
(58  FR  2665),  permits  a  calcium  health 
claim  for  dietary  supplements  and 
requires  only  that  the  supplement 
labeling  advise  consumers,  in 
appropriate  circumstances,  that  there  is 
no  known  benefit  from  consuming  more 


than  200bercent  of  the  recommended 
daily  int^lce  for  calcium. 

Sectioa  411  of  the  act  does  not 
authorize  health  claims  for  dietary 
supplemf  nts  or  in  any  way  affect  FDA's 
authority  under  section  403(r)(5)(D)  of 
the  act  tq  regulate  such  claims.  Under 
section  41 1(a)(1)(B)  of  the  act,  FDA  may 
not  class  fy  a  dietary  supplement  as  a 
drug  solqly  because  it  contains  a 
vitamin  6r  mineral  at  a  level  that 
exceeds  <he  level  of  potency  that  the 
agency  determines  is  nutritionally 
rational  (  r  useful.  Nothing  in  these 
proposec  regulations  would  do  so. 
Absent  a  claim.  FDA  will  not  consider 
a  dietary  supplement  to  be  a  drug 
because  t  contains  vitamins  or  minerals 
at  levels  ibove  those  normally  found  in 
food.  Ho  vever,  a  claim  on  a  product  is 
an  indicj  tion  of  the  product's  intended 
use.  If  a « laim  reveals  that  the  product 
is  intend  id  for  a  use  other  than  for  its 
taste,  arc  ma.  or  nutritive  value,  then 
nothing  n  section  411  of  the  act  would 
require  t  lat  it  be  treated  as  a  food. 

17.  Ma  ny  comments  addressed  the 
circumst  mces  under  which  dietary 
supplem  mts  should  be  considered 
drugs.  A  number  of  these  comments 
referred  o  the  following  agency 
statemenft  in  the  health  claims  final  rule 
(comment  49,  58  FR  2478  at  2501): 

A  prodi  iCt  that  is  intended  for  medicinal 
effects,  th  it  is.  intended  for  use  in  the 
diagnosis  cure,  mitigation,  treatment,  or 
preventio  i  of  disease,  is  a  drug  and  not  a 
food.  Thu  i,  there  is  no  basis  under  the  act  for 
FDA  to  p4  rmit  health  claims  for  herbs  whose 
only  kno\  rn  use  is  for  medicinal  effects. 
Health  be  leflts  of  such  herbs  may  appear  in 
the  labelii  ig  only  in  accordance  with  the  drug 
provision^  of  the  act. 

Although  a  few  comments  agreed 
with  thii  statement,  many  comments 
expressed  categorical  opposition  to  the 
classifici  tion  of  any  herbs  or  other 
dietary  s  jpplements  as  drugs.  While 
most  of  I  lese  comments  did  not  offer 
reasons  :  n  support  of  their  position,  one 
commen  t  expressed  concern  that  such  a 
policy  w  ould  be  grounds  for  FDA  to 
categorically  ban  all  such  supplements 
as  unapproved  new  drugs.  Several 
comments  noted  that  many  herbs  have 
traditionally  been  used  both  as  foods 
and  drugs  and  asked  for  assurance  that 
FDA  would  not  automatically  regulate 
such  heips  as  drugs.  Other  comments 
argued  tjiat  herbs  should  always  be 
regulated  as  foods  where  they  are 
consumed  for  their  nutritive  value. 

Some  comments  stressed  that 
intended  use,  as  stated  on  its  labeling, 
should  be  the  determinative  factor  in 
deciding  whether  a  supplement  should 
be  regul  ited  as  a  food  or  as  a  drug.  As 
an  exam  )le,  one  of  these  comments 
stated  tt  at  a  supplement  marketed  for  a 
specific  therapeutic  use  (e.g.,  a  vitamin 


C  tablet  sold  to  cure  cancer)  is 
appropriately  regarded  as  a  drug,  while 
a  supplement  sold  to  be  taken  over  a 
period  of  time  to  reduce  the  risk  of 
developing  a  disease  (e.g..  a  vitamin  C 
tablet  sold  to  be  taken  daily  to  reduce 
the  risk  of  cancer)  should  be  regulated 
as  a  food.  The  comment  asserted  that 
this  approach  is  consistent  with  FDA's 
determination  that  a  supplement 
containing  large  amounts  of  niacin 
should  be  regulated  as  a  drug  when 
consumed  to  lower  serum  cholesterol. 
Another  of  these  comments  emphasized 
that  a  consumer's  use  of  a  legally 
labeled  product  should  not  have  any 
weight  in  determining  whether  that 
product  is  a  drug.  As  an  example,  the 
comment  noted  that  FDA  does  not 
regulate  either  fiber  or  water  as  a  drug 
as  long  as  their  labeling  does  not  bear 
drug  claims,  even  though  consumers 
may  use  them  to  facilitate  bowel 
movement  or  to  prevent,  mitigate,  or 
treat  dehydration,  respectively. 

A  few  comments  suggested  that  FDA 
determine  whether  a  substance  is  a  food 
or  a  drug  by  its  chemical  composition. 
The  comments  asserted  that  while  the 
boundary  between  drugs  and 
supplements  is  fuzzy  at  times,  drugs  are 
typically  synthetic  molecules  that  are  of 
a  unique  and  patentable  nature,  while 
dietary  supplements  consist  of  natural, ' 
nonpatentable  materials. 

Another  comment  stated  that  FDA 
should  exempt  substances  taken  to  treat 
a  symptom  of  a  disease  from  regulation 
as  drugs,  as  the  act  defines  as  drugs  only 
those  substances  used  in  the  diagnosis, 
cure,  mitigation,  treatment,  or 
prevention  of  the  disease  itself. 

Earlier  m  this  preamble,  FDA 
explained  that  these  regulations  do  not 
affect  the  availability  of  dietary 
supplements.  Again,  these  regulations 
affect  only  the  food  label  and  food 
labeling.  FDA  has  no  intention  of 
banning  all  dietary  supplements  of 
herbs  or  similar  sub^ances  as 
unapproved  new  drugs.  FDA  will  carry 
out  its  responsibility  to  regulate 
inappropriate  claims,  but  the  agency 
will  not  attempt  to  restrict  the  sale  of 
dietary  supplements  to  consumers 
unless  the  supplements  present  safety 
concerns. 

With  respect  to  the  specific  words  for 
use  in  labeling  statements,  FDA  advises 
that  statements  that  a  product  may  be 
effective  in  the  cure,  mitigation, 
treatment,  or  prevention  of  disease  will 
make  the  product  a  drug.  However, 
Statements  that  a  product  may  reduce 
the  risk  of  developing  a  disease  or 
health-related  condition  may.  or  may 
not.  make  the  product  a  drug.  Exactly 
how  a  substance-disease  relationship  is 
to  be  characterized  is  one  of  Ihe  issues 
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that  the  agency  will  address  in  deciding 
whether  to  authorize  a  health  claim  and 
how  to  ensure  that  the  claim  describes 
the  significance  of  the  substance  in 
affecting  the  disease  or  health-related 
condition.  FDA  points  out  that  as  a 
general  matter,  merely  using  terms  such 
as  "reduce  the  risk"  instead  of 
"prevent"  will  not  automatically  make  a 
claim  a  health  claim  and  not  a  drug 
claim.  FDA  will  make  a  case-by-case 
assessment  based  on  all  relevant  factors 
in  determining  whether  a  claim  is 
appropriately  subject  to  the  health 
claims  regime.  The  agency  also  agrees 
that  the  main  focus  in  deciding  whether 
/a  product  is  subject  to  regulation  as  a 
food  or  a  drug  is  the  intent  of  the  vendor 
and  not  how  consumers  use  the  product 
(although  how  consumers  understand 
claims  that  are  made  can  be  used  to 
determine  vendor  intent). 

FDA  advises  that  there  is  no  provision 
in  the  act  for  the  agency  to  exempt 
statements  about  symptoms  of  disease 
ft'om  causing  products  to  be  regulated  as 
drugs.  Although  such  statements  may 
not  be  claims  that  the  product  will  treat 
the  disease  that  causes  the  symptoms, 
the  statements  clearly  pertain  to  the 
mitigation  of  disease  by  addressing  the 
symptoms  caused  by  the  disease. 
Section  201(g)(1)(B)  of  the  act  provides, 
in  part,  that  articles  intended  for  use  in 
the  mitigation  of  disease  are  drugs. 
Similarly,  there  is  no  provision  in  the 
act  for  FDA  to  exempt  natural, 
nonpatentable  materials  from  the 
definition  of  a  drug  in  section  201(g)  of 
the  act. 

FDA  advises  that  it  not  true  that  all 
natural  materials  are  not  drugs.  It  has 
been  estimated  that  about  25  percent  of 
the  drugs  currently  prescribed  by 
physicians  are  plant  compounds,  and 
that  an  additional  25  percent  are  related 
to  plants.  Therefore,  fully  half  of  the 
drugs  commonly  used  can  be 
considered  plant  derived.  Such 
commonly  used  drugs  as  digitalis, 
aspirin,  quinidine,  atropine,  and 
hundreds  of  others  were  once 
considered  herbals.  Thus,  the  agency 
finds  that  it  cannot  rely  on  the 
distinction  of  whether  a  product  is 
natural  or  synthetic  in  deciding  whether 
11  is  a  food  or  a  drug. 

3.  Safety 

Section  lG1.14(b)(3)(ii)  provides  that, 
to  justify  a  claim  for  a  substance  that  is 
to  be  consumed  at  other  than  decreased 
levels,  the  substance  must  be  a  food  or 
a  food  ingredient  or  a  component  of  a 
food  ingredient  whose  use  at  the  levels 
necessary  to  justify  a  claim  has  been 
demonstrated  by  the  proponent  of  the 
claim,  to  FDA's  satisfaction,  to  be  safe 


and  lawful  under  the  appUcable  food 
safety  provisions  of  the  act. 

The  preamble  of  the  dietary 
supplement  health  claims  proposal  (58 
FR  33700  at  33709)  explained: 

•  •  •  This  showing  can  be  based  on:  (1) 
A  demonstration  that  the  substance  is 
generally  recognized  as  safe  (GRAS)  within 
the  meaning  of  §  170.30;  (2)  a  lisUng  of  the 
substance  as  GRAS  in  21  CFR  Part  182  or  as 
affirmed  as  GRAS  in  21  CFR  Part  184;  (3)  a 
food  additive  regulation;  or  (4)  a  sanction  or 
approval  granted  by  FDA  or  the  United  States 
Department  of  Agriculture  prior  to  September 
6, 1958.  If  the  safety  and  lawfulness  of  the 
substance  is  not  expressly  recognized  in  an 
FDA  regulation,  the  burden  will  rest  on  the 
claim's  proponent,  as  a  prerequisite  to  FDA's 
evaluation  of  the  health  claim,  to  submit  all 
the  scientific  data  and  other  relevant 
information  required  to  demonstrate  safety 
and  lawfulness  in  accordance  with 
applicable  petition  requirements.  FDA  will 
withhold  review  of  the  health  claim  until  it 
is  satisfied  on  these  points. 

18.  Many  comments  objected  that  the 
proposed  safety  provisions  are 
unreasonable.  A  few  of  these  comments 
specifically  asserted  that  herbal 
supplements  would  almost  universally 
fail  the  proposed  safety  requirements 
because  most  herbs  are  not  GRAS  for 
use  as  a  dietary  supplement,  are  not 
approved  food  additives,  and  are  not  the 
subject  of  prior  sanctions  or  are  the 
subject  of  prior  sanctions  Uiat  have  been 
waived.  Furthermore,  the  comments 
complained  that  FDA's  pro<iess  for 
acting  on  GRAS  affirmation  petitions  is 
notoriously  slow  and  extremely  costly. 
The  comments  maintained  that  the 
proposed  safety  requirements  would 
discourage  manufacturers  ftt)m 
submitting  health  claim  petitions  for 
dietary  supplements,  would  delay  the 
approval  of  such  petitions,  and  could 
well  amount  to  a  total  ban  on  health 
claims  for  certain  dietary  supplements. 
The  comments  suggested  that  FDA 
require  safety  determinations  only  for 
those  substances  with  no  history  of  safe 
use  and  provide  that  the  absence  of 
known  safety  problems  will  be 
sufficient  proof  of  safety  for  substances 
vn\h  a  long  history  of  use. 

Other  comments  lu^ed  FDA  to  be 
flexible  in  its  determination  of  safety  for 
substances  in  dietary  supplements.  A 
number  of  these  comments  stressed  the 
importance  of  FDA  recognizing  that 
safety  can  be  determined  solely  through 
the  historical  use  of  such  substances. 
Some  of  the  comments  noted  that  many 
components  of  supplements, 
particularly  herbs,  nave  been  u^  for 
hundreds  or  thousands  of  years  without 
safety  problems.  The  commentslilso 
noted  that  herbs  are  used  safely 
throughout  three-fourths  of  the  world  as 
a  principal  means  of  medicine.  The 
comments  declared  that  regulatory 


authorities  in  Great  Britain,  Germany, 
Japan,  and  many  other  nations  have 
researched  various  herbal  supplements 
and  found  them  to  be  safe  when 
consumed  at  the  levels  of  use  likely  to 
be  contemplated  under  a  health  claim 
petition.  Chie  comment  also  noted  that 
information  concerning  accurate  dosage, 
indications,  contraindications,  and 
quality  control  measiues  are  also 
available  in  past  editions  of  the  U.S. 
Pharmacopeias  and  National 
Formularies.  These  comments  urged 
FDA  to  accept  all  relevant  data  on  the 
safe  use  of  herbal  dietary  supplements, 
including  foreign  studies  and 
monographs  that  evidence  the  safety  of 
these  products.  One  comment  declared 
that  FDA  is  legally  bound  to  consider 
evidence  involving  herb  usage  outside 
the  United  States  when  revieviring  the 
safety  of  herbs. 

One  comment  asserted  that  FDA 
should  evaluate  the  safety  of  vitamins 
and  minnrals  in  terms  of  their  effect  on 
the  normal  population  and  not  on  those 
consumers  with  unusual  conditions  or 
jensitivities.  The  comment 
acknowledged  that  such  consumers 
need  clear  label  ingredient  statements  as 
well  as  education  on  foods  to  deal  with 
their  problems.  The  comment  asserted, 
however,  that  these  consumers  should 
be  held  responsible  for  some  degree  of 
self-protection.  The  comment 
maintained  that  this  approach  is 
consistent  with  the  agency's  policy  on 
persons  with  allergies  to  fooa 
components.  A  few  comments  asserted 
that  the  safety  of  a  dietary  supplement 
should  be  defined  in  terms  of  whether 
or  not  harm  may  occur  imder  the 
conditions  of  iise  defined  by  the 
supplement's  labeling,  rather  than  in 
terms  of  an  arbitrary  cutoff  such  as  the 
RDI.  The  comment  maintained  that  a 
systematic  review  of  all  components  of 
dietary  supplements  is  not  necessary 
and  suggested  that  the  agency  undertake 
safety  reviews  on  a  case-by-case  basis 
where  it  believes  a  potential  safety 
concern  might  exist. 

Several  comments  asserted  that  FDA 
is  not  equitable  in  its  concern  for  the 
safety  of  dietary  supplements  as 
compared  to  the  safety  of  other  products 
regulated  by  the  agency.  Some 
comments  asserted  that  the  safety  record 
of  dietary  supplements  is  far  better  than 
many  FDA-approved  food  additives 
such  as  aspartame,  against  which, 
according  to  the  comments,  the  agency 
receives  and  ignores  thousands  of 
consumer  complaints  annually.  Other 
comments  asserted  that  FDA's  intense 
interest  in  the  safety  of  products  would 
be  better  focused  on  prescription  drugs, 
which  are  responsible  for  over  1/2 
miUion  deaths  aimually  as  compared  to 
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the  no  or  few  deaths  attributable  to  the 
consumption  of  dietary  supplements. 

However,  several  comments 
supported  FDA's  proposal  to  require 
that  petitioners  for  a  health  claim  for  a 
substance  in  a  dietary  supplement 
demonstrate  that  the  substance  is  safe 
and  lawful.  The  comments  agreed  with 
the  agency  that  such  a  requirement  is 
implicit  in  the  act.  and  that  the  labeling 
law  in  no  way  diminishes  FDA's 
responsibility  to  ensure  the  safety  of 
foods. 

FDA  concludes  that  the  preliminary 
requirement  that  the  safety  of  a 
substance  be  demonstrated  should 
apply  to  substances  in  dietary 
supplements  in  the  same  manner  that  it 
applies  to  substances  in  foods  in 
conventional  food  form.  The 
amendment  to  the  act  enacted  by  the 
1990  amendments  cannot  be 
implemented  independently  of  the 
remaining  portions  of  the  act  (see 
section  9  of  the  1990  amendments).  The 
act  must  be  considered  as  a  whole,  and 
FDA's  responsibiUty  for  ensuring  the 
safety  of  foods  is  explicitly  provided  for 
in  other  sections  of  the  act  (see  sections 
201(s),  402(a)(1)  and  (2),  and  409  of  the 
act). 

As  the  agency  explained  in  the  dietary 
supplement  health  claims  proposal,  the 
fact  that  the  act  contains  such  explicit 
safety  authority  is  particularly 
significant  because  the  agency  will  be 
specifically  authorizing  the  health 
claims  that  will  be  made.  In  view  of  this 
affirmative  action,  FDA  authorization  of 
a  health  claim  places  the  agency's 
imprimatur  on  the  claim.  Moreover,  the 
claim  will  encourage  consumption  of 
the  substance.  It  would  be  a  violation  of 
the  agency's  responsibility  under  the  act 
to  authorize  a  health  cleiim  about  a 
substance,  whether  it  be  in  a  dietary 
supplement  or  in  food  in  conventional 
food  form,  without  being  satisfied  that 
the  use  of  the  substance  is  safe. 
Certainly,  FDA  would  have  almost  no 
assurance  that  it  would  be  protecting 
the  public  health  if  it  permitted,  as  some 
comments  suggest,  all  substances  except 
those  that  are  actually  known  to  cause 
safety  problems  to  be  the  subject  of 
health  claims.  It  would  be  a  great  and 
tragic  irony  if  substances  that  were  the 
subject  of  health  claims  because  of  one 
effect  caused  injury  because  of  another. 
This  is  the  situation  that  Congress    " 
sought  to  avert  t^  including  section 
403(r)(3){A){ii)  in  the  act.  FDA's 
preliminary  requirement  is  fully 
consistent  with  the  principles  that 
underlie  that  section. 

The  fact  that  some  herbs  and  other 
ingredients  of  dietary  supplements  have 
been  used  for  thousands  of  years  does 
not  necessarily  justify  a  conclusion  by 


FDA  that  t  leir  use  under  all  conditions 
is  safe,  butpt  may.  First,  FDA  needs  a 
basis  for  concluding  that  such  use  was 
in  fact  without  harmful  effect.  Second, 
FDA  needs  a  basis  for  concluding  that 
consumptii  m  of  ingredients  in  a 
supplemenjt  carrying  a  health  claim 
would  be  in  amounts  comparable  to 
those  consumed  safely  in  the  past.  The 
proponent^  of  claims  for  such 
substancesjare  certainly  &ee  to 
demonstrate  that  the  use  of  those 
substanceslis  generally  recognized  as 
safe  based  on  their  common  use  in  food 
prior  to  19  i8.  The  agency  notes, 
however,  t  lat  the  use  of  many  of  these 
substances  has  been  primarily  as  a  drug, 
tonic,  or  fo  k  remedy,  rather  than  as 
food  (see  58  FR  16544  at  16545;  May  10, 
1988).  Thi!  fact  is  confirmed  by  some  of 
the  comme  nts  summarized  above.  As 
drugs,  the  evels  and  fi^quency  of  use  of 
these  subslmces  may  have  been 
significant  y  different  than  the  levels 
and  freque  icy  of  use  that  will  result 
from  their  ise  as  foods.  Although  the 
agency  wil  consider  evidence  involving 
herb  usage  outside  the  United  States, 
FDA  still  needs  to  review  data  on  the 
identity  of  jthe  substance,  the  safety  of 
the  substai  ,ce,  the  use  of  the  substance 
in  food,  th )  context  of  its  use,  and  the 
frequency  )f  use  in  the  country  where 
use  of  the  i  ubstance  occurred  (see  50  FR 
27294  at  2:  '295,  July  2. 1985).  Evidence 
that  anoth(  t  country  has  studied  the 
safety  of  ai  i  herbal  supplement  and 
found  it  to  be  safe  would  certainly  be 
relevant  ai  d  should  be  submitted  to 
FDA.  It  is ;  mportant,  however,  that  as 
much  of  tt  B  evidence  that  provided  the 
basis  for  \1  e  country's  determination  as 
is  possible  be  submitted  to  FDA. 

Although  formal  recognition  of  safety 
by  FDA  admittedly  can  be  lengthy  and 
expensivej  such  formal  recognition  is 
not  required  imder  this  preliminary 
requirement.  In  responding  to  concerns 
raised  by  qomments  suggesting  that  FDA 
recognize  inanufacturers'  private  GRAS 
determinations,  the  agency  stated  in  the 
health  claftns  final  rule  the  following 
concerning  §  101.14{b)(3)(ii)  (58  FR 
2478  at  2502  through  2503): 

FDA  ackaowledges  that  the  GRAS 
affirmation  and  food  additive  listing  process 
can  be  lengthy.  Thus,  FDA  designed 
§  101.14(b)(h)(ii)  to  provide  flexibility  with 
respect  to  tie  type  of  showing  of  safety  that 
is  necessarv  to  make  a  substance  eligible  to 
be  the  subj«jct  of  a  health  claim.  GRAS 
affirmation  and  food  additive  listing  are  but 
two  of  the  nrocedures  by  which  a  substance 
may  meet  t|is  preliminary  requirement. 

FDA  intfenas  to  consider  the  basis  of 
manufacturers'  independent  GRAS 
determinations  where  such 
determina  ions  are  submitted  with 
petitions  I  sr  health  claims  and  may  use 
its  discret  on  to  accept,  without  formal 


affirmation,  the  independent 
determination  of  GRAS  where  FDA 
believes  that  such  action  would  be 
appropriate.  As  FDA  pointed  out  in  the 
previous  comment,  however,  the  agency 
would  not  be  fulfilling  its 
responsibihties  under  the  act  if  it  were 
to  permit  a  substance  to  be  the  subject 
of  a  health  claim  without  satisfying 
itself  that  the  use  of  that  substance  is 
safe. 

Although  FDA  will  consider  all 
manufacturers'  independent  GRAS 
determinations  where  the  basis  for  such 
determinations  are  submitted  with  petitions 
for  health  claims,  the  agency  advises  that  it 
will  generally  not  be  possible  for  FDA  to 
judge  whether  GRAS  determinations  based 
on  complex  scientific  evidence  are  valid 
within  the  short  timeframes  mandated  under 
the  1990  amendments  for  health  claims 
petitions.  Instead,  agency  agreement  with  an 
independent  determination  that  a  substance 
is  GRAS  will  be  most  likely  where  the 
substance  is  an  ingredient,  or  a  component  of 
a  food  ingredient,  that  was  in  common  use 
in  food  prior  to  lanuary  1, 1958.  in  a  similar 
context.  However,  where  such  agreement 
occurs,  the  agreement  does  not  constitute 
GRAS  affirmation.  Instead,  the  history  of 
common  use  in  food,  coupled  with  the  fact 
that  FDA  knows  of  no  reason  to  question  the 
safety  of  the  food  ingredient,  means  that  the 
substance  will  be  treated  as  if  it  is  an  unlisted 
GRAS  substance  (as  provided  for  in  § 
170.30(d)  and  182.1(a)  (21  CFR  170.30(d)  and 
182.1(a)))  in  the  manner  provided  for  in  the 
food  ingredient  list  in  21  CFR  Part  182. 

(58  FR  2478  at  2503.) 

Under  this  final  rule,  this  statement  is 
fully  applicable  to  substances  in  dietary 
supplements.  The  agency  believes  that 
this  policy  on  independent 
determinations  that  a  substance  is  GR.\S 
demonstrates  that  FDA  will  be  flexible 
in  assessing  conformance  with  the 
safety  preliminary  requirement. 

FDA  disagrees  with  assertions  that  the 
agency  should  evaluate  the  safety  of 
dietary  supplements  in  terms  of  only  the 
normal  population.  It  would  be 
unconscionable  for  the  agency  to  adopt 
a  policy  of  ignoring  adverse  effects, 
some  of  which  could  be  life-threatening, 
of  any  foods,  including  dietary 
supplements,  on  vulnerable  segments  of 
the  population.  Furthermore,  there  is  no 
basis  under  the  act  for  such  a  policy. 
FDA  does  attempt,  however,  to  find  the 
most  practicable  solutions  to  assuring 
consumers  of  a  safe  food  supply.  For 
example,  the  agency  generally  does  not 
base  safety  decisions  on  atypical 
population  subgroups  that  will  use  the 
product.  Where  there  are  subgroups  of 
consumers  (e.g.,  consumers  with  certain 
sensitivities)  that  could  suffer  adverse 
effects  from  consuming  the  product. 
FDA  may  place  certain  restrictions  on 
the  use  of  the  product  or  rely  on 
labeling  solutions  (such  as  those  the 


agency  has  used  for  sulfiting  agents  and 
yellow  5)  as  a  condition  for  its  safe  use. 
rather  than  denying  the  availability  of 
the  oroduct  to  the  entire  population. 
Thus,  for  all  the  foregoing  reasons, 
FDA  is  making  health  claims  for 
substances  in  dietary  supplements,  like 
claims  for  any  other  food,  subject  to 
§101.14(b)(3)(ii). 

C.  Scientific  Standard 

19.  Many  comments  expressed 
concern  that  FDA  would  apply  the  term 
"significant  scientific  agreement"  in  an 
unreasonable  manner  by  demanding  too 
much  supporting  evidence  on 
substance/disease  relationships  before 
approving  health  claims. 

Severalcomments  insisted  that  FDA 
is  misinterpreting  the  requirements  for 
the  scientific  standard  for  food  in 
conventional  food  form  as  well  as  for 
dietary  supplements.  The  comments 
asserted  that  the  law  does  not  require 
that  there  be  significant  scientific 
agreement  that  a  nutrient/disease 
relation.ship  has  been  conclusively 
established,  but  only  that  the  statements 
made  in  a  claim  be  supported  by  the 
available  evidence.  As  an  example,  one 
of  the  comments  asserted  that  the 
requirements  of  the  law  would  be  fully 
met  by  a  properly  qualified  label  claim 
such  as,  "Although  no  scientific 
consensus  has  been  established,  several 
clinical  studies  suggest  that  daily 
consumption  of  Vitamin  C  as  part  of  a 
well-balanced  diet  may  reduce  the 
frequency  of  colds."  A  number  of 
comments  asserted  that  the  standards 
for  authorizing  health  claims  on  foods 
are  more  stringent  than  those 
authorizing  the  use  of  drug  claims. 
Several  comments  argued  that  FDA  is 
being  unduly  restrictive  by  requiring 
that  manufacturers  perform  expensive 
randomized,  double-blind,  placebo- 
controlled  tests  to  prove  the  validity  of 
a  claim  under  the  proposed  regulations. 
These  comments  stated  that  such 
requirements  would  deter 
manufacturers  from  seeking  new  uses 
for  herbs  and  other  substances  used  in 
dietary  supplements.  The  comments 
maintained  that  a  more  lenient  standard 
would  encourage  manufacturers  to 
engage  in  research  to  develop  more 
healthful  products.  The  comments 
further  asserted  that  the  disparate 
treatment  of  foods  and  drugs  is 
especially  unfair  when  the  enormous 
difference  in  safety  factors  between 
dietary'supplements  and  untested 
prescription  drugs  is  considered. 

Some  of  the  comments  asserted  that 
FDA  had  not  been  fair  to  date  in  its 
evaluations  of  health  claims  under  this 
standard.  One  of  these  comments 
asserted  that  FDA  had  approved  only 


four  of  the  ten  congressionally-proposed 
health  claims,  not  seven,  as  FDA 
claimed  in  the  preamble  to  the  proposed 
regulations. 

Some  comments  maintained  that  FDA 
should  not  require  a  unanimous  or  near- 
unanimous  consensus  among  experts  in 
order  to  find  that  there  is  "significant 
scientific  agreement"  concerning  a 
claim.  A  few  of  the  comments  pointed 
out  that  the  legislative  history  of  the 
1990  amendments  clearly  indicates  that 
such  a  level  of  agreement  is  not  to  be 
required.  Other  comments  urged  that 
FDA  consider  the  requirement  for 
"significant  scientific  agreement"  to  be 
satisfied  as  long  as  there  is  agreement 
among  a  majority  of  scientists  familiar 
with  the  research  in  a  given  area.  These 
comments  noted  that  Commissioner 
Kessier  offered  testimony  supporting 
this  interpretation  before  the  U.S.  House 
of  Representatives  Subcommittee  on 
Health  and  the  Environment.  Other 
comments  maintained  that  the 
requirement  for  "significant  scientific 
agreement"  only  requires  agreement 
among  a  significant  number  of  qualified 
experts.  One  of  these  comments 
requested  that  FDA  include  a  provision 
in  the  regulations  that  the  standard  of 
"significant  scientific  agreement"  is  not 
one  of  unanimity  to  prevent  confusion 
among  manufacturers  and  consumers.  A 
few  comments  asked  that  FDA's 
regulations  include  a  provision  that 
guarantees  that  "significant  scientific 
agreement"  will  be  considered  to  have 
been  achieved  when  a  credible  health 
authority,  particularly  an  agency  of  the 
U.S.  Government,  recommends  the 
consumption  of  a  nutrient  because  of  its 
relationship  to  a  disease  or  health- 
related  condition. 

One  comment  suggested  that  FDA  not 
use  the  phrase  "significant  scientific 
agreement"  to  evaluate  proposed  health 
claims,  despite  its  inclusion  in  the 
language  of  the  1990  amendments, 
because  the  meaning  of  the  phrase  is 
ambiguous.  The  comment  suggested  that 
FDA  should  simply  consider  the  totality 
of  publicly  available  scientific  evidence 
to  determine  whether  or  not  a  particular 
health  claim  can  be  justified. 

FDA  disagrees  with  assertions  that  it 
is  conducting  validity  assessments  for 
health  claims  in  an  unduly  restrictive 
manner.  FDA  does  not  require  that 
manufacturers  perform  controlled 
clinical  trials  to  prove  the  validity  of  a 
claim.  To  the  contrary,  as  discussed  in 
the  health  claims  final  rule  (58  FR  2478 
at  2506),  the  scientific  standard  for 
health  claims  is  less  stringent  than  the 
requirements  for  approval  of  a  new 
drug.  In  the  case  of  a  new  drug,  section 
505(d)(5)  of  the  act  (21  U.S.C.  355(d)(5)) 
states  that  the  Secretary  shall  refuse  to 


approve  an  application  for  approval  of 
such  a  drug  where  there  is  a  lack  of 
substantial  evidence  that  the  drug  will 
have  the  effect  that  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling  thereof.  Section 
505(d)  provides  further  that  the  term 
"substantial  evidence"  means  evidence 
consisting  of  adequate  and  well- 
controlled  investigations,  including 
clinical  investigations  (human  studies 
conducted  in  a  controlled  clinical 
setting),  by  experts  quaUfied  by 
scientific  training  and  experience  to 
evaluate  the  effectiveness  of  the  drug 
involved.  (The  statutory  term 
"substantial  evidence"  should  not  be 
confused  with  the  same  term  used  by 
some  comments  to  refer  to  "more  than 
a  scintilla  and  less  than  a 
preponderance"  of  evidence.)  Based  on 
this  statutory  direction,  the  agency  has 
identified  a  number  of  characteristics 
that  are  present  in  "adequate  and  well- 
controlled"  studies  in  §314.126  (21  CFR 
314.126). 

Section  101.14(c)  of  FDA  regulations 
does  not  mandate  requirements  as 
stringent  as  those  for  drugs  in  section 
505(d)(5)  of  the  act.  Section  101.14(c) 
contains  no  mention  of  "substantial 
evidence,"  "adequate  and  well- 
controlled  investigations,"  or  of 
"clinical  investigations."  To  the 
contrary,  §  101.14(c)  contains  more 
flexibility  than  the  drug  provisions  of 
the  act  because  it  provides  FTDA  with 
authority  to  authorize  claims  based  on 
"scientific  evidence  (including  evidence 
from  well-designed  studies  conducted 
in  a  manner  which  is  consistent  with 
generally  recognized  scientific 
procedures  and  principles),  that  there  is 
significant  agreement  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  such  claims,  thai 
the  claim  is  supported  by  such 
evidence"  (section  403(r)(3)(B)(i)  of  the 
act). 

Consistent  with  this  flexibility,  FDA 
did  not  prescribe  a  specific  set,  type,  or 
number  of  studies  as  being  sufficient  to 
support  a  health  claim  in  the  health 
claims  final  rule  that  apphed  to  food  in 
conventional  food  form.  In  that  rule,  the 
agency  advised  (58  FR  2478  at  2506) 
that  it  would  consider  all  relevant  data 
on  a  topic,  including  clinical  studies, 
epidemiological  data,  and  animal 
studies. 

In  addition,  the  1990  amendments 
directed  FDA  to  consider  10  nutrient- 
disease  relationships.  In  the  January  6. 
1993,  final  rules,  FDA  authorized  claims 
with  respect  to  seven  of  those  10 
relationships  (see  58  FR  2537,  2552. 
2622,  2665.  2739.  2787,  and  2820).  In 
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addition.  FDA  has  recently  proposed  to 
authorize  claims  concerning  an  eighth, 
folic  acid  and  neural  tube  defects  (see 
58  FR  53254.  October  14. 1993).  FDA 
believes  that  these  approvals 
demonstrate  that  it  is  not  conducting 
validity  assessments  for  health  claims  in 
an  unduly  restrictive  manner. 

FDA  agrees  that  the  legislative  history 
of  the  1990  amendments  makes  clear 
that  Congress  did  not  intend,  in  calling 
for  signiticant  scientific  agreement 
about  the  support  for  a  claim,  to  require 
that  such  agreement  represents  a  full 
consensus  among  scientists.  The  House 
Report  (Ref.  1)  states: 

•  •  •  the  standard  does  not  require  that 
there  be  a  unanimous  agreement  among 
experts.  Instead  there  must  be  a  significant 
agreement  among  experts,  but  it  does  not 
require  that  every  expert  in  the  field  approve 
or  agree  with  the  claim. 

The  agency  shares  the  comments' 
concern  that  a  requirement  of  consensus 
would  mean  that  some  valid  health 
claims  would  not  be  authorized  and.  by 
restricting  such  claims,  would  counter 
Congress'  intent  that  health  claims 
supported  by  a  significant  scientific 
agreement  be  made  available  to 
consumers.  The  agency  never  intended 
to  require  that  claims  be  supported  by 
a  consensus  among  scientists  and  has 
not  done  so. 

The  agency  is  sensitive  to  the 
comments'  perception  that  the  scientific 
standard,  particularly  the  phrase 
"significant  scientific  agreement,"  is 
subjective.  The  agency  believes, 
however,  that  any  standard  involving 
the  evaluation  of  scientific  evidence  and 
opinions  derived  from  that  evidence 
must  be  somewhat  subjective.  FDA,  in 
proposing  not  to  define  "significant 
agreement"  among  experts  in  the 
November  27. 1991  (56  FR  60537  at 
60548)  proposal,  noted  that  each 
situation  may  differ  with  the  nature  of 
the  claimed  substance/disease 
relationship.  The  agency  believes  that  in 
deciding  whether  significant  scientific 
agreement  about  the  validity  of  a  claim 
exists,  it  is  necessary  to  consider  both 
the  extent  of  agreement  and  the  nature 
of  the  disagreement  on  a  case-by-case 
basis. 

The  House  Report  (Ref.  1)  makes  clear 
that  Congress  intended  the  "significant 
scientific  agreement"  standard  to  be  a 
flexible  one  by  pointing  out  that,  in 
reviewing  scientific  studies,  FDA  may 
give  greater  weight  to  the  studies  that  it 
finds  more  persuasive.  The  House 
Report  also  clarifies  that  the  overriding 
consideration  in  assessing  whether  to 
authonze  a  claim  should  be  the 
Secretary's  level  of  comfort  about  the 
validity  of  the  claim.  The  agency 
belie\'es  th^t  this  clarification  provides 
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clear  guic  ance  for  the  application  of  the 
standard,  and  thus  it  is  not 
incorporajting  the  changes  requested  by 
the  comn^ents  in  the  codified  language 
of  the  reg  ilations. 

FDA  d(  es  not  believe  it  has  in  any 
way  been  unfair  in  its  approval  of  health 
claims  to  date.  Earlier  in  this  preamble 
in  respon  >e  to  comment  2,  FDA 
explaine(  why  certain  specific  health 
claims  wi  re  not  approved.  Nevertheless, 
the  agency's  statement  in  the  dietary 
supplement  health  claims  proposal  that 
it  had  aut  lorized  claims  on  7  of  the  10 
nutrientH  isease  relationships  is  correct. 
In  the  cas  3  of  3  of  the  relationships, 
however,  the  claims  were  authorized  for 
foods  ratlier  than  specific  nutrients.  In 
these  casi  !S.  as  explained  previously, 
although  there  was  sufficient  evidence 
to  attribute  certain  disease  risk 
reductiods  to  the  assumption  of 
certain  foods,  and  those  foods  are 
marked  bkr  significant  levels  of  the 
nutrients  in  question,  there  was 
insufficit  nt  evidence  to  attribute  any 
disease  r  sk  reduction  directly  to 
consump  :ion  of  the  nutrients 
themselv  js. 

FDA  di  tes  not  agree  that  it  should 
define  "significant  scientific  agreement" 
as  agreenkent  among  a  majority  of 
scientists  familiar  with  the  issues. 
Commiss  loner  Kessler's  statements 
about  sig  lificant  scientific  agreement 
being  50  ar  60  percent  agreement  were 
intended  to  show  the  contrast  between 
this  term  and  the  term  "consensus,"  not 
to  provic  e  a  specific  definition  of 
"signific  int  scientific  agreement."  There 
is  simplj  no  bright  line  that  FDA  can 
draw  in  t  lis  area.  Ultimately,  the  agency 
must  exe  rcise  its  scientific  judgment, 
arrived  a  after  input  from  the  scientific 
commun  ty. 

The  ag  mcy  does  not  agree  that 
significa;  it  scientific  agreement  should 
be  consi<  ered  to  have  been  achieved 
when  a  c  redible  health  authority, 
particula  rly  an  agency  of  the  U.S 
Govemn  ent,  recommends  the 
consumj  tion  of  a  nutrient  because  of  its 
relations  lip  to  a  disease  or  health- 
related  condition.  While  FDA 
recognizes  the  significance  of  such 
recommendations.  Congress  charged 
FDA  witji  the  responsibility  of 
authorizing  health  claims  on  the  food 
label  anq  labeling.  Nonetheless,  the 
agency  it  mindful  of  the  admonition  in 
section  '  03(r)(4)(C)  of  the  act  that  reads: 
"If  a  pet  Uon  for  a  regulation  under 
subparaj  raph  (3](B]  relies  on  a  report 
from  an  authoritative  scientific  body  of 
the  United  States,  the  Secretary  shall 
considei  such  report  and  shall  justify 
any  deci  ;ion  rejectii^g  the  conclusions 
of  such  leport." 


Accordingly.  FDA  is  retaining  the 
requirement  for  "significant  scientific 
agreement"  in  this  regulation. 

20.  Many  comments  applauded  the 
agency's  determination  not  to  underrate 
any  scientific  evidence  on  the  basis  of 
its  cultural  or  geographic  origin.  One  of 
these  comments  noted  that  the  United 
States  is  one  of  the  most  ethnically 
diverse  nations  in  the  world  and  stated 
that  a  study  done  anywhere  in  the  world 
is  likely  to  be  relevant  to  at  least  one 
U.S.  subpopulation.  A  few  of  these 
comments  noted  that  some  of  the 
studies  done  on  herbal  dietary 
supplements  have  been  conducted 
under  foreign  drug  protocols  and 
requested  assurance  that  FDA  would 
consider  such  data  to  be  part  of  the 
publicly  available  scientific  evidence 
supporting  prospective  health  claims. 
Another  of  these  comments  asserted  that 
the  "totality  of  publicly  available 
scientific  evidence"  should  include  not 
only  "well  designed  studies"  but  also 
ethnobotanical  and  other  traditional 
usage  information  which  is  often 
available  for  herbs  and  other  dietary 
supplements. 

The  agency  reaffirms  its  commitment 
to  consider  any  evidence  submitted  in 
support  of  the  scientific  merits  of  a 
claim  and  in  the  context  of  the  totality 
of  available  evidence.  FDA  will  not 
underrate  any  study  on  the  basis  of  its 
cultural  or  geographic  origin.  Evidence 
in  support  of  a  proposed  health  claim, 
however,  will  attain  value  in  direct 
proportion  to  the  significance  in  the 
U.S.  population  of  the  effects  of  the 
substance  in  question  on  the  disease  or 
health-related  condition  addressed  by 
the  claim  (see  §  101.14(b)(1)).  Also,  the 
agency  advises  that  it  will  consider 
ethnobotanical  and  other  traditional 
usage  information.  However,  the  agency 
points  out  that  under  §  101.14(c).  the 
evidence  must  provide  the  basis  for 
significant  scientific  agreement  that  the 
claim  is  valid. 

D.  General  Labeling  Requirements 

In  the  health  claims  final  rule,  FDA 
established  a  number  of  general 
requirements  for  health  claims  for  food 
in  conventional  food  form  in  §  101.14(d) 
to  ensure  that  consumers  are  provided 
with  valid  and  reliable  information 
about  the  value  that  ingestion  (or 
reduced  ingestion)  of  a  particular 
substance,  as  part  of  a  total  dietary 
pattern,  may  have  in  affecting  certain 
diseases  or  health-related  conditions. 

In  the  dietary  supplement  health 
claims  proposal,  the  agency  proposed 
that  dietary  supplements  be  subject  to 
the  same  general  requirements  that  it 
has  established  for  food  in  conventional 
food  form  in  §  101.14(d).  The  agency 
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advised  that  specific  references  to 
dietary  supplements  in  §  101.14(d)  are 
not  necessary  because  FDA's  revision  of 
§  101.14(a)(2).  the  defiuition  of  the  term 
"substance,"  to  include  components  of 
dietary  supplements  will  link  dietary 
supplements  to  the  health  claim  for 
which  §  101.14(d)  prescribes  general 
requirements. 

1.  FDA  Authorization  of  VaHd  Claims 

Section  101.14(d)(1)  provides  that 
when  FDA  determines  that  a  health 
claim  is  valid,  the  agency  will  propose 
a  regulation  in  Subpart  E  of  Part  101  to 
authorize  the  use  of  the  claim.  Further, 
the  provision  states  that  if  the  claim 
pertains  to  a  substance  not  provided  for 
in  §  101.9,  FDA  will  propose  to  amend 
that  regulation  to  include  declaration  of 
the  substance.  To  ensure  that  the 
provisions  established  in  §  101.14(d)(1) 
apply  equally  to  all  forms  of  dietary 
supplements,  the  agency  proposed  in 
the  dietary  supplement  proposal  to 
revise  §  101.14(d)(1)  to  reference,  in 
addition  to  §  101.9.  the  provisions  of 
§  101.36  (21  CFR  101.36).  which 
establish  requirements  for  the  nutrition 
labeling  of  dietary  supplements  of 
vitamins  and  minerals. 

FDA  received  no  comments 
requesting  changes  in  this  aspect  of  the 
proposal.  Therefore,  the  agency  is 
adopting  this  section  as  proposed. 

2.  General  Requirements 

Section  101.14(d)(2)  requires  that 
health  claims  on  foods  in  conventional 
food  form:  (1)  Be  consistent  with  the 
specific  authorizing  regulation  for  the 
claim;  (2)  be  limited  to  describing  the 
value  that  ingestion  (or  reduced 
ingestion)  of  the  substance,  as  part  of  a 
total  dietary  pattern,  may  have  on  a 
particular  disease  or  health-related 
condition;  (3)  be  complete,  truthful,  and 
not  misleading;  (4)  contain  all  required 
information  for  that  claim  in  one  place 
without  other  inter\'ening  material 
(except  that  the  principal  display  panel 
(POP)  of  the  label  or  labeling  may  bear 
a  reference  statement  such  as  "See 
attached  pamphlet  for  information  about 
calcium  and  osteoporosis,"  with  the 
entire  claim  appearing  elsewhere  on  the 
other  labeling);  and  (5)  enable  the  public 
to  comprehend  the  information 
provided  and  to  understand  the  relative 
significance  of  such  information  in  the 
context  of  a  total  daily  diet.  If  the  claim 
is  about  the  effects  of  consuming  the 
substance  at  decreased  dietary  levels, 
the  level  of  the  substance  in  the  food 
must  be  sufficiently  low  to  justify  the 
claim.  For  example,  if  a  definition  for 
use  of  the  term  "low"  has  been 
established  for  that  substance,  the 
substance  must  be  present  at  ■  level  that 


meets  the  requirements  for  use  of  that 
term,  unless  a  specific  alternative  level 
has  been  established  for  the  substance 
in  the  authorizing  regulation.  If  the 
claim  is  about  the  effects  of  consuming 
the  substance  at  other  than  decreased 
dietar)'  levels,  the  level  of  the  substance 
in  tfte  food  must  be  sufficiently  high 
and  in  an  appropriate  form  to  Justify  the 
claim.  For  example.  If  a  definition  for 
use  of  the  term  "high"  for  that  substance 
has  been  established,  the  substance 
must  be  present  at  a  level  that  meets  the 
requirements  for  use  of  that  term,  unless 
a  specific  alternative  level  has  been 
established  for  the  substance  in  the 
authorizing  regulation.  (See 
§  101.14(d)(2)(vii)(A)  for  additional 
requirements  where  the  food  meets  the 
"high"  or  "low"  requirements  based  on 
its  reference  amount  customarily 
consumed  and  the  labeled  serving  size 
differs  from  that  amount.  See 
§  lUl.l4(d)(2)(vli)(B)  for  guidance  about 
bow  a  food  can  meet  the  "high"  and 
"low"  requirements  where  the  food  is 
sold  in  a  restaurant.) 

In  the  dietary  supplement  health 
claims  proposal,  FDA  proposed  that 
dietary  supplements  be  subject  to  these 
requirements  to  ensure  that  consumers 
are  provided  with  scientifically  valid, 
nonmisleading.  and  reliable  information 
about  the  value  that  ingestion  of  the 
particular  substance  in  the  dietary 
supplement  may  have  in  affecting  a 
disease  or  health-related  condition. 
21.  One  comment  stated  that  FDA 
should  mandate  that  dietary 
supplements  bear  health  claims  for 
which  they  are  eligible  in  order  to 
promote  pubfic  awareness  of  the 
benefits  associated  with  those 
supplements. 

FDA  does  not  believe  that  it  is 
appropriate  to  adopt  a  general  policy 
requiring  the  inclusion  of  health  claims 
on  the  labels  of  all  foods  eligible  to  bear 
them.  The  agency  notes  that  while  the 
1990  amendments  provide  for  the 
appearance  of  health  claims  on  the 
labels  of  foods  qualified  to  bear  them, 
they  do  not  make  the  appearance  of 
those  claims  mandatory. 

FDA  believes  that  many 
manufacturers  will  choose  to  include 
health  claims  on  the  labels  of  qualified 
foods  because  of  the  marketing  benefit 
offered  by  their  appearance.  Because 
health  claims  provide  information 
regarding  the  benefits  associated  with 
the  increased  or  decreased  dietary 
intake  of  various  substances  in  the 
product  rather  than  information 
regarding  the  particular  product  itself, 
consumers  will  be  made  aware  of  the 
benefits  of  consiiming  other  foods  that 
do  or  do  not  contain  Uie  particular 
substance,  even  if  a  particular  food 


product  does  not  itself  bear  the  health 
claim. 

22.  One  comment  asserted  that  FDA 
should  require  manufacturers  who  elect 
to  craft  their  own  health  claims,  rather 
than  to  use  the  model  claim  verbatim, 
to  secure  agency  approval  for  their 
claims  with  respect  to 
understandability. 

FDA  disagrees  with  this  comment 
Section  3(b)(l)(AMvii)  of  the  1990 
amendments  prohibits  FDA  from 
requiring  persons  to  secure  agency 
approval  before  placing  a  heahh  claim 
on  a  product,  provided  that  the  claim  is 
in  compliance  with  the  applicable 
regulation  authorizing  the  health  qlaim. 
The  House  Report  (Ref.  1)  states  that 
this  section  "makes  it  clear  that  the 
regulations  will  not  reouire  premarket 
review  of  each  claim;  they  will  only 
require  that  the  claim  be  consistent  with 
the  terms  and  requirements  of  the 
regulations."  The  agency  believes  that  it 
is  possible  to  paraphrase  a  model  heahh 
claim  while  remaining  consistent  with 
the  temts'  and  requirements  of  the 
regulations  permitting  that  claim.  This 
position  is  similar  to  agency  policy  that 
permits  the  use  of  terminology  other 
than  that  established  in  a  final  OTC 
drug  monograph  in  labeling  of  an  OTC 
drug  product  to  describe  indications  for 
use  (51  FR  16258.  May  1. 1986). 
(insistent  with  that  policy  for  OTC 
drug  labeHng,  the  agency  believes  that 
the  goal  of  ensuring  scientifically  valid, 
truthful,  and  nonmisleading  labeUng 
without  inhibiting  effective  consumer 
commimication  does  not  require 
exclusive  use  of  language  in  a  model 
health  claim.  TTie  model  language  along 
with  other  requirements  for  a  claim  will, 
nevertheless,  provide  the  standard  for 
measuring  the  accuracy  of  alternative 
language  developed  by  food 
manufacturers  for  their  products 
because  FDA  has  included  all 
mandatory  labeling  elements  of  a  health 
claim  in  the  model  claim.  Of  course, 
manufacturers  should  recognize  that  a 
health  claim  that  fails  to  convey  all  the 
mandatory  elements  of  the  claim  will 
subject  a  product  to  regulatory  action. 

3.  Nutrition  Labeling 

Section  101.14(d)(3)  requires  that 
healtj)  claims  on  foods  in  conventional 
food  form  must  bear  nutrition  labeling 
in  accordance  with  §  101.9  and  101.10 
(21  CFR  101.9  and  101.10).  In  the 
dietary  supplement  health  claims 
proposal,  the  agency  proposed  to  revise 
§  101.14(d)  to  reference  §  101.36  (21 
CFR  101.36),  in  addition  to  §  101 .9  and 
101.10.  In  response  to  section 
403(qM5KF)  of  the  act  (formerly  section 
403(q)(5)(E)),  $  101.38  establishes 
requiremenU  for  the  nutrition  labeling 
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of  dietary  supplements  of  vitamins  and 
minerals. 

FDA  received  no  comments 
requesting  changes  in  this  aspect  of  the 
proposal.  Therefore,  the  agency  is 
adopting  this  section  as  proposed. 

E.  Prohibited  Health  Claims 

In  §  101.14(e)  of  the  health  claims 
final  rule,  FDA  established,  for  foods  in 
conventional  food  form,  a  number  of 
situations  where  health  claims  are 
prohibited.  In  that  paragraph,  FDA 
provides  that  a  health  claim  may  not  be 
made  on  the  label  or  in  the  labeling  of 
a  food  unless:  (l)-The  claim  is 
specifically  provided  for  in  authorizing 
regulations  in  Subpart  E  of  21  CFR  part 
101;  (2)  the  claim  conforms  to  all 
general  provisions  of  §  101.14,  as  well  as 
to  all  specific  provisions  in  the 
authorizing  regulation;  (3)  none  of  the 
disqualifying  levels  identified  in 
§  101.14(a)(5)  is  exceeded  in  the  food, 
unless  specific  alternative  levels  have 
been  established  fqr  the  substance  in  the 
authorizing  regulation,  and  the  labeling 
bears  a  statement  that  complies  with 
§  101.13(h)  highlighting  the  nutrient 
that  exceeds  the  disqualifying  level;  (4) 
no  substance  is  present  at  an 
inappropriate  level  as  determined  in  the 
specific  provision  authorizing  the  claim 
in  Subpart  E  of  21  CTR  part  101;  (5)  the 
label  does  not  represent  or  purport  that 
the  food  is  for  infents  and  toddlers  less 
than  2  years  of  age  except  if  the  claim 
is  specifically  provided  for  in  Subpart  E 
of  21  CFR  part  101;  and  (6)  except  for 
dietary  supplements,  the  food  contains 
10  percent  or  more  of  the  RDI  or  Daily 
Reference  Value  (DRV)  for  vitamin  A. 
vitamin  C,  iron,  calcium,  protein,  or 
fiber  before  any  nutrient  addition. 

In  the  dietary  supplement  health 
claims  proposal,  the  agency  proposed 
that  dietary  supplements  bie  subject  to 
the  general  prohibitions  that  have  been 
established  for  foods  in  conventional 
food  form  in  §  101.14(e).  The  agency 
tentatively  concluded  that  this  action 
was  appropriate  because  these 
prohibitions:  (1)  Reflect  the  statutory 
restriction  in  section  403(r)(l)(B)  of  the 
act  that  requires  that  health  claims  be 
made  in  accordance  with  the  provisions 
of  section  403(r)(5)(D)  for  dietary 
supplements;  (2)  ensure  that 
inappropriate,  unsubstantiated,  and 
fraudulent  health  claims  are  not  made; 
and  (3)  reduce  the  potential  for 
consumer  confusion  when  confronted 
with  a  situation  in  which  there  would 
be  health  claims  for  substances  when 
they  are  present  in  dietary  supplements 
but  not  when  they  are  present  in  foods 
in  conventional  food  form.  The  agency 
advised  that  specific  references  to 
dietary  supplements  in  §  101.14(e) 


generall|  are  not  necessary  because 
FDA's  ptoposed  revision  in 
§101.14  a)(2)ofthe  definition  of  the 
term  "su  jstance"  to  include 
componi  nts  of  dietary  supplements  will 
bring  di«  tary  supplements  within  the 
coverage  of  §101. 14(e). 

FDA  c  id  propose,  however,  to  include 
a  referen  ce  to  dietary  supplements  in 
the  intro  ductory  sentence  of  paragraph 
(e)  to  cla  rify  that  dietary  supplements 
may  be  I  )od.  Specifically,  FDA 
propose(  to  insert  the  phrase 
"regardl  fss  of  whether  the  food  is  in 
convent  onal  food  form  or  dietary 
supplen:  ent  form"  into  that  sentence  to 
make  ch  ar  that  no  expressed  or  implied 
health  c  aims  may  be  made  on  the  label 
or  in  lab  iling  of  any  food  unless  the 
conditio  is  in  that  paragraph  are  met. 

1.  Claim  i  Not  Authorized  By  FDA 

Sectioi  101.14(e)(1)  and  (e)(2) 
prohibit  the  use  on  a  food  label  or  in 
food  labeling  of  any  claim  that  expressly 
or  by  imblication  characterizes  the 
relationJnip  of  any  substance  to  a 
disease  er  health-related  condition 
unless:  (tl)  The  claim  is  specifically 
provided  for  in  Part  101,  Subpart  E — 
SpecificiRequirements  for  Health 
Claims;  tjid  (2)  the  claim  conforms  to  all 
general  provisions  of  §  101.14,  as  well  as 
to  all  specific  provisions  in  the 
appropriate  section  in  subpart  E  of  21 
CFR  par  101. 

23.  A  lumber  of  comments  asserted 
that  the  marketplace  is  cturently 
saturate  1  with  hundreds  of  false  and 
mislead  ng  claims,  ranging  from  rathfer 
innocua  us  statements  to  blatant  claims 
concern  ng  the  treatment  of  cancer, 
AIDS,  h  lart  disease,  asthma,  high  blood 
pressure.  Alzheimer's  disease,  diabetes, 
and  other  diseases  and  health-related 
conditions.  One  of  these  comments 
urged  FDA  to  regulate  as  implied  health 
claims  those  brand  names  that  imply 
that  a  p^uct  is  useful  in  preventing 
particular  diseases.  The  comment 
assertedlthat  an  implied  health  claim 
can  be  made  by  the  inclusion  of  the 
name  on  a  disease  in  a  brand  name,  as 
well  as  py  label  statements  that  slant  the 
meanini  of  a  brand  name  toward 
disease  prevention. 

FDA  realizes  there  are  a  number  of 
misleading  claims  In  use  on  products. 
The  agency  reviews  these  claims  as  part 
of  its  regular  enforcement  activities  and 
takes  adion  against  such  claims  based 
on  suchi  factors  as  the  public  health 
significance  of  the  claim,  how  clearly  it 
violates! the  act,  and  the  availabihty  of 
agency  ^sources. 

24.  AJnumber  of  comments  stated  that 
manufacturers  should  be  allowed  to 
include,  information  on  the  traditional 
use  of  vtirious  supplements  on  their 


labels.  These  comments  noted  that 
many  other  countries  allow  supplement 
labels  to  indicate  traditional  uses  of  the 
product,  provided  that  the  level  of 
evidence  supporting  such  use  is 
accurately  represented.  Many  comments 
asserted  that  statements  concerning  the 
safe  usage  of  dietary  supplements 
should  not  be  considered  a  health  claim. 
The  comments  maintained  that  the 
exclusion  of  such  information  from  food 
labeling  would  endanger  the  public 
health. 

Dietary  supplements  that  bear 
labeling  that  expressly  or  by  implication 
characterizes  the  relationship  of  any 
substance  to  a  disease  or  health-related 
condition  will  be  subject  to  the 
provisions  of  section  403(r)  of  the  act. 
However,  if  the  claim  reveals  that  the 
product  is  intended  to  be  used  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  a  disease,  as  would  likely 
be  the  situation  where  the  product  is 
presented  as  an  alternative  to 
conventional  drug  therapy,  the  product, 
like  any  other  product  that  does  so.  is 
a  drug  under  section  201(g)(1)(B)  of  the 
act  and  subject  to  the  requirements  for 
drugs  in  Chapter  V  of  the  act. 

However,  supplement  manufacturers, 
like  all  other  food  manufacturers,  are 
welcome  to  submit  health  claim 
petitions  that  establish  the  validity  of 
claims  that  characterize  the  relationship 
of  a  substance  to  a  disease  or  a  health- 
related  condition  in  a  manner  that  is 
appropriate  for  a  food.  (See  section  III  G. 
of  this  document.)  Any  such  petition 
that  shows  that  the  preliminary 
requirements  in  §  101.14(b)  and  the 
scientific  standard  for  a  health  claim  in 
§  101.14(c)  are  met  will  provide  the 
basis  for  a  proposal  to  authorize  a  claim 
in  accordance  with  section 
403(r)(4)(A)(i)oftheact. 

In  addition,  FDA  advises 
manufacturers  of  dietary  supplements 
that  where  a  claim  does  not  include  one 
or  both  of  the  basic  elements  of  a  health 
claim,  it  generally  constitutes  dietary 
guidance  that  may  be  provided  on  the 
label  or  in  labeling,  so  long  as  it  is 
presented  in  a  truthful  and 
nonmisleading  manner. 

25.  One  comment  urged  that  FDA 
permit  the  appearance  of  preliminary 
health  claims  on  the  labeling  of  a 
product  other  than  its  label.  The 
comment  maintained  that  the  1990 
amendments  draw  a  clear  distinction 
between  a  product  label  and  its  labeling 
and  noted  that  labeling  has  much  more 
room  in  which  a  manufacturer  may 
sufficiently  explain  the  current  state  of 
scientific  evidence  regarding  a 
preliminary  claim. 

FDA  disagrees  with  this  comment. 
Section  403(r)(l)  of  the  act  clearly 
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prohibits  the  appearance  of  health 
claims  that  are  not  made  in  accordance 
with  FDA  regulations  and  that  appear 
"in  the  label  or  labeling  of  the  food 
(emphasis  added)."  The  agency's 
objections  to  preliminary  claims  are 
fully  discussed  in  this  preamble  in  its 
response  to  comment  4. 

2.  Additional  Limits  on  Health  Claims 

In  the  health  claims  final  rule  (58  FR 
2478  at  2534),  FDA  adopted  new 
§  101.14(e)(6)  to  require  consistency 
with  dietary  guidelines  by  prohibiting 
health  claims  unless  the  food  contains 
10  percent  or  more  of  the  RDI  or  DRV 
for  vitamin  A,  vitamin  C.  iron,  calcium, 
protein,  or  fiber  per  reference  amount 
customarily  consumed  prior  to  any 
nutrient  addition.  (A  complete 
discussion  of  why  these  specific  criteria 
were  selected  appears  in  the  preamble 
of  that  dcxrument  (see  58  FR  2478  at 
2521  through  2522).)  This  provision 
stresses  the  importance  of  selecting 
foods  so  that  dietary  sources  of  calories 
are  coupled  with  sources  of  nutrients. 
This  approach  incorporates  established 
levels  of  significance  for  nutrients  in 
food  and  is  based  on  the  amounts  in 
foods  of  certain  nutrients  required  to  be 
hsted  on  the  label  as  part  of  mandatory 
nutrition  labeling.  As  such,  this 
approach  applies  to  food  in 
conventional  food  form. 

FDA  specifically  exempted  dietary 
supplements  from  this  requirement. 
Such  supplements  are  intended  only  to 
provide  nutritive  value  to  the  daily  diet, 
and  they  make  no  pretense  of  serving  as 
substitutes  for  conventional  food. 
(Nutrient  supplements  in  conventional 
food  form  are,  however,  intended  to 
serve  as  substitutes  for  conventional 
food.)  As  a  result,  it  would  not  be 
logical  to  hold  such  products  to  criteria 
designed  to  ensiire  consistency  with 
dietary  guidelines  for  conventional 
food.  A  dietary  supplement  that  meets 
the  qualifying  criterion  in 
§  101.14{^)(2)(vii)  and  that  does  not 
contain  a  nutrient  at  a  disqualifying 
level  specified  in  §  101.14(a)(5) 
possesses  nutritive  value  for  a  health 
claim  irrespective  of  whether  or  not  it 
may  also  provide  calories.  Accordingly, 
in  the  dietary  supplement  health  claims 
proposal.  FDA  did  not  propose  to  make 
any  change  in  the  exemption  for  dietary 
supplements  from  the  provisions  of 
§  101.14(e)l6).  For  consistency  with  the 
proposed  definition  of  the  term  "dietary 
supplement,"  however,  FDA  proposed 
to  revise  the  wording  for  this  exemption 
to  delete  the  phrase  "not  in 
conventional  food  form"  because  the 
definition  of  "dietary  supplement" 
states  that  such  foods  are  not  in 
conventional  food  form. 


FDA  received  no  comments 
requesting  changes  in  this  aspect  of  the 
proposaL  Therefore,  the  agency  is 
adopting  this  section  as  proposed. 

F.  Applicability 

In  the  health  claims  final  rule.  FDA 
established  a  provision  in  §  101.14(g} 
stating  that  the  requirements  for  health 
claims  in  §  101.14  apply  to  foods 
intended  for  human  consumption  that 
are  offered  for  sale.  In  the  di^ary 
supplement  proposal,  FDA  proposed 
that  dietary  supplements  also  be 
covered  by  §  101.14(g).  FDA  staled  that 
it  had  tentatively  concluded  that  a 
reference  to  dietary  supplements  was 
appropriate  in  paragraph  (g)  to  clari^ 
that  dietary  supplements  can  be  food. 
Specifically,  FDA  proposed  to  revise 
paragraph  (g)  as  follows: 

Applicability.  The  requirements  of  this 
section  apply  to  foods  intended  for  human 
consumption  that  are  offered  for  sale, 
regardleas  of  whether  the  foods  are  in 
conventional  food  form  or  dietary 
supplement  form. 

26.  One  comment  asserted  that  FDA 
should  allow  health  claims  authorized 
for  use  on  dietary  supplements  to  also 
appear  on  OTC  drug  products  that 
provide  "high"  levels  of  a  particular 
nutrient,  e.g.,  calcium-osteoporosis 
claims  on  calcium  carbonate  antacid 
tablets. 

FDA  received  a  comment  similar  to 
this  one  on  the  health  claims  proposal. 
This  comment  provides  no  basis  for  the 
agency  to  provide  a  different  response  to 
this  comment  than  it  did  in  the  health 
claims  final  rule. 

As  explained  in  the  preamble  of  the 
health  claims  final  rule  (58  FR  2478  at 
2500),  muhiple  use  products  that  are 
both  foods  and  drugs  present  a  difficult 
set  of  competing  concerns  for  the 
agency.  Such  products  are  likely  lo  be 
both  an  OTC  drug  and  a  dietary 
supplement. 

Most  OTC  drug  products  are 
developed  to  address  some  type  of  acute 
medical  problem  that  is  expected  to  be 
of  short  duration.  If  the  problem 
persists,  it  is  important  that  the  person 
with  the  problem  know  thai  it  may  be 
more  severe  than  he  or  she  otherwise 
thought,  and  that  he  or  she  should  seek 
medical  attention.  Labeling  on  such 
products,  therefore,  includes 
instructions  to  use  the  product  for  a 
limited  period  of  time  and,  if  the 
problem  persists,  to  seek  medical 
intervention.  Thus,  the  time  limits  on 
use  of  the  product  are  important  to  the 
health  of  the  users. 

Dietary  supplements,  on  the  other 
hand,  are  developed  for  inclusion  in  a 
daily  diet  at  levels  that  are  consistent 
with  dietary  use  and  may  often  be 


consumed  throughout  most  of  a  person's 
liCatime.  Labeling  on  dietary 
supplements  coritains  no  instructions 
for  seeking  medical  intervention  oi  ior 
limiting  the  duration  of  consumption  of 
the  supplement.  Rather,  under  the  new 
regulations,  dietary  supplements  will  be 
able  to  bear  nutrient  content  and  health 
claims,  which  focus  the  consumer's 
attention  on  the  advantages  that 
consuming  the  product  will  have  in 
helping  the  consumer  to  maintain  a 
healthy  diet.  Moreover,  where  the 
supplement  bears  a  health  daim.  the 
claim  will  contain  information  about 
how  long-term  ingestion  of  the 
supplement  may  promote  health. 

Where  dietary  levels  and  tiierapeutic 
levels  differ  {as  is  generally  the  case  and 
is  in  fact  the  case  with  antacids  and 
calcium  supplements),  an  apparent 
conflict  is  creeled  when  both  food  and 
drug  labeUng  appear  on  tiie  same 
product.  In  the  case  of  the  drug  labeling, 
consumers  are  given  directions  for  use 
that  involve  high  censumption  during  a 
hmited  time  period.  In  the  case  of  the 
food  labehng.  consumers  are  given 
directions  for  lower  consumption  with 
no  time  constraints.  Even  though  label 
instructions  may  identify  those 
directions  for  food  and  drug  use  in 
separate  locations,  FDA  is  concerned 
that  consumers  will  incorrectly  assume 
that  the  therapeutic  dosage  is 
appropriate  for  dietary  use,  and  that  the 
directions  for  food  use  will  undercut  the 
warning  in  the  drug  labeling  to  seek 
medical  care  if  the  condition  persists. 
Where  the  labeling  is  not  properly 
followed,  significant  adverse 
consequences  may  result. 

The  agency  knows  of  no  broad 
approach  that  it  can  use  to  harmonize  a 
nutrient  content  claim  or  a  health  claim 
with  drug  labeling.  A  drug  that  is 
labeled  with  instructions  for  use  itiat 
both  limit  and  do  not  limit  consumption 
would  be  misbranded  under  section 
502(a)  of  the  act  (21  U.S.C.  352(a))  if  it 
failed  to  contain  a  material  tad — that  is. 
how  to  reconcile  these  conflicting 
instructions. 

However .-fDA  does  not  believe  that  if 
would  be  appropriate  to  preclude  such 
claims  under  ail  circumstances.  Such 
claims  may  be  permissible  if  a  Hrm  can 
demonstrate  that  dual  claims  can  be 
made  in  a  manner  that  will  neither 
misbrand  the  product  nor  create  a  safely 
problem.  The  agency  suggests  that 
anyone  desiring  to  make  a  health  claim 
or  a  nutrient  content  claim  that 
complies  with  section  403(rJ  of  the  act 
on  a  product  that  is  both  a  fbod  and  a 
drug  contact  the  Center  for  Drug 
Evaluation  and  Research,  OTC 
Compliance  Branch  (HFD-312),  FDA, 
7500  Standish  PI.,  Rockville.  MD  20655. 
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to  discuss  whether  it  would  be  possible 
to  put  such  a  claim  on  the  product  and 
still  comply  with  the  dnlg  provisions  of 
the  act. 

G  Petitions 

27.  A  number  of  comments  urged 
FDA  to  streamline  its  procedures  for 
approving  health  claims  in  order  that 
dietary  supplement  manufacturers  may 
include  the  most  current,  reliable 
information  on  their  products.  The 
comments  stated  that  the  inclusion  of 
such  information  is  critically  important 
to  dietary  supplements  because,  unlike 
foods  in  conventional  food  form,  they 
are  consumed  only  for  the  health 
benefits  associated  with  them.  The 
comments  specifically  proposed  that 
FDA  add  the  following  paragraphs  to 

§101.700): 

(4)  Final  Rule.  FDA  will,  within  120  days 
of  the  date  of  publication  of  the  proposed 
rule,  issue  a  final  rule  authorizing  or 
prohibiting  the  requested  use  of  the  health 
claim.  y 

(5)  Expedited  Action  on  certain  petitions. 
If  FDA  determines  during  its  initial  review  of 
the  petition  that  it  accurately  represents  the 
recommendations  of  any  agency  or 
department  of  the  U.S.  Government  with 
public  health  responsibilities,  or  of  any  other 
public  health  organization  that  is  recognized 
as  a  credible  source  of  information  on  diet 
and  health.  FDA  will  publish  a  proposed  rule 
authorizing  the  requested  use  of  the  claim  no 
later  than  60  days  from  the  date  of  receipt  of 
the  petition  and  will  issue  a  final  rule  no 
later  than  60  days  from  the  date  of 
publication  of  the  proposed  rule. 

The  comments  maintained  that  new 
provision  in  paragraph  (j)(4)  would 
correct  an  obvious  oversight  in  the 
existing  regulations,  i.e..  the 
establishment  of  a  firm  deadline  for  a 
proposed  rule  but  no  firm  deadline  for 
a  final  rule.  The  comments  also 
contended  that  paragraph  (j)(5)  is 
necessary  to  address  FDA's  failure  to  act 
promptly  to  approve  claims  that  are 
based  on  the  recommendations  of  public 
health  authorities,  such  as  its  failure  to 
approve  a  health  claim  for  folic  acid  in 
accord  with  the  recommendations  of 
FHS  agencies. 

FDA  advises  that  its  failure  to  specify 
in  §  101.70(j)  a  deadUne  for  the 
publication  of  a  final  rule  regarding  the 
use  of  a  proposed  health  claim  was  not 
an  oversight.  Section  403(r)(4)(A)(i)  does 
not  require  that  the  agency  adhere  to 
any  deadline  for  the  publication  of  a 
final  rule.  While  FDA  could  establish 
such  a  timeframe  by  regulation,  it  does 
not  believe  that  the  adoption  of  such  a 
requirement  would  be  prudent.  The 
comment  period  following  the 
publication  of  proposed  rules  is  a 
critical  step  in  determining  whether  a 
proposed  regulation  is  appropriate  for 
adoption.  In  the  instance  of  health  claim 
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health  claims  presented  to  consumers 
are  clear  and  comprehensible. 

FDA  realizes  that  there  is  a  limit  to 
the  amount  of  information  that  can  be 
presented  on  a  food  label.  However,  the 
agency  believes  that  it  must  ensure  that 
consumers  understand  that  factors  othd 
than  dietary  intake  of  the  nutrient  may 
bear  on  the  substance-disease 
relationship  Given  the  imperative  of 
ensuring  consumer  understanding  of  a 
message  that  must  be  presented  in  a 
very  limited  space,  the  agency  is  faced 
with  the  difficuh  task  of  determining 
what  information  is  necessary  in  a 
claim,  and  what  information  is  not.  FDA 
believes  that  its  regulations  m  subpart  E 
of  21  CFR  part  101  represent  an 
acceptable  balance  between  the 
consumer's  right  to  understand  the  full 
context  of  the  claim  and  the 
manufacturer's  concern  over  claim 
length.  By  delineating  the  information 
that  is  mandatory  and  optional  in  a 
claim.  FDA  is  relieving  manufacturers 
from  having  to  include  information  that 
is  of  tangential  importance  but  ensuring 
that  those  who  wish  to  make  a  claim  do 
so  in  a  manner  that  provides  a  useful 
and  understandable  message  to 
consumers.  FDA  advises  that  it  will  take 
a  similar  approach  when  providing 
model  health  claims  in  the  future.  FDA 
also  notes  that  manufacturers  who  are 
not  satisfied  with  the  model  claim  are 
free  to  develop  their  own  versions  of  the 
claim,  provided  that  those  versions 
include  all  of  the  information  required 
by  the  authorizing  regulation. 

29.  Several  comments  raised  the  issue 
of  prorfuct-specific  health  claims  by 
assertipg  that  many  manufacturers  will 
be  dissuaded  from  undertaking  the 
scientific  studies  and  other  investments 
necessafy  to  obtain  approval  of  ne%v 
health  claims  petitions  by  the  fact  that 
approved  health  claims  will  be  allowed 
for  use  on  all  qualifying  products. 
However,  a  number  of  comments 
stressed  that  in  a  health  claim,  the  role 
of  the  total  diet  should  be  emphasized 
rather  than  the  role  of  a  specific  food  in 
risk  reduction. 

FDA  advises  that  section  403(r)(l)(B) 
of  the  act  pertains  to  a  claim  about  the 
relationship  between  a  nutrient  and  a 
disease  or  health-related  condition, 
rather  than  about  particular  food 
product  and  such  a  condition.  While  the 
agency  has  used  the  term  "substance"  in 
lieu  of  the  word  "nutrient"  and  has  said 
that  a  "substance"  can  be  a  food,  in 
doing  so  the  agency  was  only  trying  to 
cover  circumstances  such  as  those 
presented  by  fruits,  vegetables,  and 
grain  products  in  which  it  was  not 
possible  to  identify  the  specific  nutrient 
in  a  broad  class  of  foods  that  was  having 
the  observed  effect  on  the  risk  of 
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disease.  FDA  was  not  thereby  including 
formulated  products  as  possible  subjects 
of  health  claims.  Such  products  are 
formulated  to  include  particular 
substances  because  of  the  nutritional 
effects  of  those  substances.  Thus,  a 
health  claim  for  such  a  product  would 
appropriately  be  about  Uie  substance  in 
the  formulated  product  and  not  about 
the  product  itself. 

In  addition,  section  403(r)(3)(B)(iii)  of 
the  act  directs  the  agency  to  require  that 
health  claims  enable  the  public  to 
understand  the  information  in  the 
context  of  the  total  daily  diet.  As 
explained  above,  FDA  finds  that  to 
effect  Congress'  intent  in  passing  the 
1990  amendments,  the  same 
requirement  should  apply  to  health 
claims  made  on  dietary  supplements. 
FDA  believes  that  a  claim  that  refers 
specifically  to  the  effects  on  a  disease  or 
health-related  condition  resulting  from 
the  consumption  of  a  certain  brand 
name  of  product  would  unduly 
emphasize  the  importance  of  that 
product  and  not  the  importance  of  the 
total  daily  diet.  Also,  such  claims  could 
imply  that  other  brands  of  the  same 
food,  as  well  as  other  foods  containing 
the  substance  that  is  the  subject  of  the 
claim,  might  not  have  the  same  effect  on 
the  disease  or  health-related  condition 
and  thus  would  be  misleading  under 
section  403(a)  of  the  act.  Accordingly, 
the  agency  finds  that  it  is  not 
appropriate  to  approve  product-specific 
health  claims. 

30.  One  comment  suggested  that  FDA 
provide  regular  monthly  or  quarterly 
reports  concerning  newly  approved 
health  claim  petitions  for  display  in  the 
supplement  section  of  stores.  The 
comment  maintained  that  such  a  list 
distributed  by  FDA  would  increase 
consumer  confidence  in  the' claims 
when  they  appear  on  supplement  labels. 

Although  FDA  recognizes  that  there 
could  be  benefits  to  consumers  from 
such  reports,  the  agency  simply  does 
not  have  the  resources  to  provide  the 
reports  on  an  ongoing  basis.  However, 
FDA  expects  that  trade  associations  and 
other  interested  parties  will  provide 
information  to  firms  that  will  ultimately 
be  passed  on  to  consumers. 

IV.  Constitutional  Issues 

A.  First  Amendment 
1.  General 

31.  Several  comments  raised  concerns 
that  the  regulations  violate  the  First 
Amendment.  Comments  cautioned  that 
the  regulations  would  be 
unconstitutional  if  they  limited  the 
dissemination  of  scientific  opinion  or 
prevented  scientifically  valid,  well- 


balanced  information  from  reaching  the 
public. 

In  the  final  rule  on  health  claims  for 
foods  in  conventional  food  form,  58  FR 
2478  at  2524  through  2528  (January  6. 
1993).  the  agency  addressed  in  detail 
the  First  Amendment  implications  of  its 
regulation  of  health  claims  on  the  food 
label  and  in  food  labehng.  The  agency 
concluded  that  its  regulations,  and  the 
act  as  amended  by  the  1990 
amendments,  do  not  violate  the  First 
Amendment.  FDA  considers  its  earlier 
analysis  to  be  relevant  to  the  present 
rulemaking  and  incorporates  it  into  this 
document.  The  agency  notes  that  none 
of  the  comments  submitted  on  the 
proposed  rule  on  health  claims  for 
dietary  supplements  disputed  the 
agency's  earlier  discussion,  and  no 
comments  argued  that  subsequent  court 
decisions  have  called  the  agency's 
conclusions  into  question. 

FDA  disagrees  with  the  comments 
that  asserted  that  these  regulations 
unconstitutionally  suppress  scientific 
opinion.  The  regulations  address  what 
may  appear  in  labeling;  they  do  not 
affect  any  other  means  of  disseminating 
information.  Indeed,  far  from  hmiting 
the  dispersal  of  scientific  information, 
as  stated  above,  these  regulations,  which 
implement  the  1990  amendments  to  the 
act,  permit  more  information  to  appear 
on  the  label  than  the  act  allowed  before 
its  amendment. 

The  agency  does  not  agree  with  the 
comments'  implication  that  the 
Constitution  requires  a  more  lenient 
standard  of  scientific  validity  than  that 
codified  in  §  101. 14(c).  FDA  has  a  strong 
interest  in  ensuring  that  the  information 
that  appears  on  the  food  label  is 
scientifically  valid  and  believes  that  the 
standard  it  has  adopted  best  furthers 
that  interest.  When  FDA  seeks  to  ensure 
that  food  is  not  misbranded.  it  may 
place  restrictions  on  label  contents.  See 
SECv.  Wall  Street  Publishing  Institute. 
851  F.2d  365.  373  (D.C.  Cir.  1988),  cert, 
denied.  489  U.S.  1066  (1989);  American 
Frozen  Food  Institute  v.  Mathews,  413 
F.  Supp.  548.  555  p.D.C.  1976),  affd, 
555  F.2d  1059  (D.C.  Cir.  1977).  Contrary 
to  the  view  of  the  comments,  "the  First 
Amendment  does  not  guarantee  the 
right  to  employ  every  conceivable 
method  of  communication  at  all  times 
and  in  all  places"  [Members  of  City 
Council  v.  Taxpayers  for  Vincent,  466 
U.S.  789.  812  (1984)).  Indeed,  "Freedom 
of  Speech  does  not  include  the  freedom 
to  violate  the  labeling  provisions  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act." 
(United  States  v.  Articles  of  Food  *  *  * 
Clover  Club  Potato  Chips,  67  F.R.D.  419, 
424  (D.  Idaho  1975)). 


2.  Pure  Speech 

31a.  One  comment  asserted  that 
health  claims  are  not  commercial  in 
nature  and  are  entitled  to  full  First 
Amendment  protection.  This  comment 
described  health  claims  as  typically 
being  mere  recitations  of  scientific 
findings  made  by  independent  medical 
authorities  and  backed  by  substantial 
agreement  in  the  medical  community. 
The  comment  asserted  that  the  proposed 
regulations  reach  "pure  scientitic 
speech  "  placed  on  labels  and  in  product 
advertisements  and  violate  the  First 
Amendment  by:  (1)  denying  speakers 
channels  of  communication  to  present 
truthful,  nonmisleading  health  claims; 
(2)  denying  speakers  the  right  to 
communicate  a  particular  kind  of 
content;  (3)  disCTiminating  against 
certain  speakers  and  forms  of 
communication;  and  (4)  denying  the 
constitutional  rights  of  willing  listeners, 
viewers,  and  readers. 

FDA  disagrees  with  the  comment.  The 
agency  notes  initially  that  the  comment 
misinterprets  the  scope  of  the  agency's 
action.  "Hiese  regulations  apply  only  to 
health  claims  made  on  the  label  or  in 
labeling  of  dietary  supplements  and  not 
to  advertising. 

The  agency  disagrees  that  health 
claims  are  entitled  to  full  First 
Amendment  protection.  The  agency  has 
stated  that,  although  it  does  not 
consider  it  necessary  for  its  First 
Amendment  analysis  to  determine 
whether  or  not  food  labeling  fits  the 
definition  of  commercial  s{>eech, 
labeling  should  certainly  be  considered 
closer  to  commercial  speech  than  to 
"pure  "  speech  (58  FR  2478  at  2525 
through  2526).  It  has  also  stated  that 
"(llabeling  statements  on  food  products 
intended  for  sale  would  clearly  appear 
in  the  context  of  a  commercial 
transaction  and  would  'propose'  such  a 
transaction."  (58  FR  2478  at  2527  (citing 
Bolger  v.  Youngs  Drug  Products  Corp., 
463  U.S.  60,  66  (1983));  Central  Hudson 
Gas  &  Electric  Corp.  v.  Public  Service 
Commission,  447  U.S.  557.  562  n.5 
(1980));  see  also  Adolph  Coors  v.  Brady, 
944  F.2d  1543,  1546  (10th  Qr.  1991); 
United  States  v.  General  Nutrition,  Inc., 
638  F.  Supp.  556,  562  (W.D.N. Y.  1986). 
Commercial  speech  receives  a  lesser 
degree  of  protection  than 
noncommercial  speech.  (See,  e.g..  City 
of  Cincinnati  v.  Discovery  Network,  Inc., 
113  S.  Ct.  1505, 1513  (1993)).  The 
comment  does  not  make  a  persuasive 
argument  for  considering  heahh  claims 
on  dietary  supplement  labels  to  be  pure 
speech,  and  FDA  is  not  aware  of  any 
circumstance  in  which  a  court  has 
considered  such  information  on  the 
food  label  to  be  "pure"  speech.  Contrary 


to  the  comment's  assertion,  information 
that  is  placed  on  the  label  by  a 
commercial  enterprise  in  order  to 
encourage  the  consumer  to  make  a 
purchase  should  not  be  considered 
protected  speech  simply  because  it  was 
generated  by  an  independent  source. 
(See,  e.g..  United  States  v.  Article  of 
Drug  •  *  *  B-Complex  Cholinos 
Capsules,  362  F.2d  923,  927  {3d  Cir. 
1966)  (free  speech  was  not  implicated 
when  third  party's  statements  were 
taken  as  evidence  of  manufacturer's 
intent);  United  States  v.  Articles  of 
Drug.  32  F.R.D.  32.  34-35  (S.D.  111.  1963) 
(First  Amendment  did  not  prohibit 
seizure  of  third  party's  book  used  as 
labeling)). 

Although  the  agency  disagrees  that 
health  claims  should  be  considered 
noncommercial  speech,  and  although 
many  of  the  cases  cited  in  the  comment 
deal  with  fully  protected  speech  rather 
than  commercial  speech  and  thus  do  not 
provide  a  useful  analytical  framework 
for  these  regulations,  the  agency  will 
address  the  comment's  arguments 
individually. 

The  agency  disagrees  that  its  action 
denies  speakers  channels  of 
communication.  As  discussed  above, 
the  agency  has  placed  no  limits  on  the 
dissemination  of  scientiftc  information  . 
but  has  acted  to  permit  certain 
information  to  appear  on  the  label  or  in 
labeling  of  dietary  supplements. 
Adequate  alternative  diannels  remain 
for  the  dissemination  of  scientiBc 
information.  For  example,  regulation  of 
the  information  that  may  appear  on  the 
food  label  in  no  way  affects  the  ability 
of  a  scientist  to  publish  experimental 
results  in  a  journal.  Moreover,  any 
interested  person  may  petition  for  a 
health  claim  regulation. 

The  agency  disagrees  that  these 
regulations  should  be  subjected  to  the 
close  scrutiny  afforded  restraints  on  the 
content  of  pure  speech.  Of  the  cases 
cited  by  the  comment  to  advance  this 
argument,  one  is  particularly 
instructive.  In  Turner  Broadcasting 
System,  Inc.  v.  FCC.  the  court  declined 
to  apply  strict  scmtiny  to  the  "must- 
carry"  provisions  of  the  1992  Cable  Act, 
applying  instead  the  "interest-balancing 
traditionally  applied  to  content-neutral 
speech  regulation  or  legislation 
ostensibly  unrelated  to  expression  that 
is  discovered  to  impose  incidental 
burdens  on  speech."  819  F.  Supp.  32,  39 
(D.D.C.  1993).  prob.  juris,  noted.  114  S. 
Ct.  38  (1993).  In  passing  the  Cable  Act, 
"Congress  employed  its  regulatory 
powers  over  the  economy  to  impose 
order  upon  a  market  in  dysfunction,  but 
a  market  in  a  commercial  commodity 
nevertheless;  not  a  market  in  speech" 
[Id.  at  40).  Similarly,  with  the  1990 


amendmeQts  Congress  sought  to  bring 
order  to  the  food  market.  (See,  e.g.,  136 
Congressional  Record  S16611  (October 
24, 1990)  Statement  of  Sen.  Hatch)  ("It 
is  up  to  uato  make  order  out  of  chaos 
in  the  regulation  of  food  *  •  *."):  136 
Congressional  Record  Hi 2953  (October 
26.  1990)  Statement  of  Rep.  Waxman) 
("[Tlhe  bii  will  once  and  for  all  settle 
the  confuaon  surrounding  health 
claims.")).] As  discussed  in  the  final  rule 
on  health  Claims  for  foods  in 
conventional  food  form,  the  case  law 
established  thdt  FDA's  power  to  regulate 
the  food  label  derives  ^m  its  broad 
regulatoryjpowers  over  food  (58  FR 
2525).  As  in  Turner,  these  regulations 
are  valid  tinder  the  limited  scrutiny  that 
has  been  ajfforded  restrictions  on  speech 
ive  regulatory  schemes 
as  of  economic  activity 


under  exti 
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ment  argued  that  the 
regulations  are  impermissibly 
discriminatory  because  they  require 
government  regulators  to  exercise 
judgment  pased  on  subjective  line- 
drawing,  guided  not  by  rational 
principlesiof  law  and  science  but  by  the 
will  of  the  censorship  authority.  FDA 
disagrees.  The  agency  has  carefully 
articulatec  the  appropriate  scientific 
standard  t  lat  it  will  apply  to  proposed 
health  cla  ms.  Unlike  the  ordinance  at 
issue  in  F(  irsyth  County  v.  Nationalist 
Movemen, .  cited  by  the  comment,  the 
decision  v  hether  to  authorize  a  health 
claim  is  not  left  to  the  agency's  whim 
but  is  based  on  objective  factors.  112  S. 
Ct.  2395, ;  403  (1992).  In  Forsyth,  the 
county  ad  ninistrator's  exercise  of 
discretion  to  vary  the  fee  for  assembling 
or  paradii  g  was  not  reviewable  and  did 
not  requir  j  an  explanation  (Id).  FDA's 
procedure  for  evaluating  a  propiosed 
health  cla  m,  including  use  of  notice 
and  comn  ent  rulemaking,  presents  a  far 
different  xtuation,  and  one  that  does 
not  offend  the  Constitution. 

Contrarv  to  the  comment's  assertion, 
the  fact  that  FDA  does  not  presume  to 
prohibit  tie  publication  of  nealth  claims 
in  the  popular  media  does  not  show  an 
"arbitrary  predilection  to  enforce  [the] 
law  againit  particular  speakers  and 
forum  owners  rather  than  others."  FDA 
has  no  increst  in  regulating  the 
dissemination  of  scientific  information 
in  the  pop  ular  media  and  has  no 
authority  o  do  so.  Rather,  its  strong 
interest  is  in  ensuring  that  health  claims 
made  in  li  ibeling,  on  which  consumers 
are  likely  \o  rely  when  making 
purchasinjg  decisions,  are  truthful,  not 
misleading,  and  scientifically  valid.  The 
agency's  Action  contrasts  with  the 
categories  1  ban  on  commercial 
newsrack  i  struck  down  in  City  of 
Cincinna\  i  v.  Discovery  Network,  Inc., 


113  S.  a.  1505.  In  that  case,  the 
Supreme  Court  held  that  the  restriction, 
which  was  intended  to  advance 
Cincinnati's  interest  in  safety  and 
esthetics,  overemphasized  the 
distinction  between  commercial  and 
noncommercial  speech  by  prohibiting 
only  newsracks  holding  commercial 
handbills  and  not  those  holding 
ordinary  newspapers  [Id.  at  1514).  The 
city  thus  discriminated  against  a  use  of 
newsracks  that  was  no  more  harmful  to 
safety  and  esthetics  than  the  use  it 
permitted  (Id.  at  1511).  On  the  other 
hand,  FDA's  regulation  of  health  claims 
in  labeling  bears  a  specific  relationship 
to  the  interests  the  agency  has  asserted . 
because  it  is  directed  sp)ecifically  at 
ensuring  the  reliability  and  validity  of 
these  claims  (see  id.  at  1514.)  Contrary 
to  the  comment's  assertion,  the  limited 
scope  of  FDA's  regulations — i.e..  food 
labeling — does  not  amount  to 
discrimination. 

Finally,  the  agency  disagrees  that  its 
regulations  deny  the  constitutional 
rights  of  willing  listeners,  viewers,  and 
readers.  First,  this  argument  overstates 
the  impact  of  these  regulations,  which 
will  affect  only  the  labeling  of  dietary 
supplements  and  not  other  sources  of 
information  about  these  products. 
Second,  these  regulations  will  actually 
advance  consumers'  First  Amendment 
interest  in  obtaining  information  on 
which  to  base  a  ptirchasing  decision, 
"by  insuring  that  the  information  is  not 
false  or  deceptive"  [National 
Commission  on  Egg  Nutrition  v.  FTC, 
570  F.2d  157, 162  (7th  Cir.  1977),  cert, 
denied.  439  U.S.  821  (1978)).  "The  fact 
that  health  is  involved  enhances  the 
interests  of  both  consumers  and  the 
public  in  being  assured  'that  the  stream 
of  commercial  information  flow  clearly 
as  well  as  ft-eely""  (Id.  (citing  Virginia 
State  Board  of  Pharmacy  v.  Virginia 
Citizens  Consumer  Council,  425  U.S. 
748.  772  (1976));  see  also  American 
Home  Products  v.  FTC,  695  F.2d  681. 
714  (3d  Cir.  1982)). 

3.  Commercial  Speech 

31b.  Two  comments  asserted  that,  if 
health  claims  on  labels  are  considered 
commercial  speech.  FDA's  regulations 
violate  the  First  Amendment  because 
they  are  more  restrictive  than  necessary 
to  achieve  the  government's  goals.  One 
comment  recognized  that  FDA  has  "a 
great  interest  in  preventing  false  and 
misleading  claims  and  in  preventing 
fraud  in  the  marketplace,"  but  argued 
that  closing  the  door  on  truthful, 
qualified  claims  that  are  based  on 
significant  scientific  evidence  is  not 
reasonably  responsive  to  those  interests. 
The  other  comment  asserted  that  the 
wholesale  suppression  of  truthful. 
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nonmisleading  speech  carries  with  it  the 
silencing  of  speech  indispensable  to  the 
health  of  the  American  people,  and  that 
the  agency's  action  not  only  lacks  a 
rational  relationship  to  the  end  chosen, 
public  health,  but  actually  undercuts 
that  goal  by  shrouding  the  public  in 
ignorance. 

FDA  disagrees  that  these  regulations, 
if  considered  under  the  commercial 
speech  doctrine,  are  unconstitutional. 
The  final  rule  on  health  claims  for  foods 
in  conventional  food  form.  58  FR  2478 
at  2526-2527  (January  6, 1993).  contains 
an  analysis  of  that  regulation  in  light  of 
the  four-part  test  set  out  in  Central 
Hudson  Gas  &■  Electric  Corp.  v.  Public 
Ser\ice  Commission,  447  U.S.  557.  563- 
564  (1980).  That  discussion  is  equally 
applicable  to  the  present  rulemaking. 
Central  Hudson  states  that  commercial 
speech  that  is  inherently  misleading  is 
not  protected  and  may  be  prohibited 
[Id.].  Speech  that  is  only  potentially 
misleading  may  be  restricted,  so  long  as 
the  restrictions  directly  advance  a 
substantial  governmental  interest  and 
are  no  more  extensive  than  necessary  to 
serve  that  interest  [Id.  at  566). 

The  comments  do  not  dispute  the 
government's  substantial  interest  in 
promoting  public  health  by  ensuring 
that  consumers  have  access  to 
information  about  dietary  supplements 
that  is  scientifically  valid,  truthful, 
reliable,  informative,  and  not 
misleading.  (Indeed,  one  comment 
stated  that  the  government's  interest  is 
"great.")  Rather,  the  comments  focus  on 
the  last  two  parts  of  the  Central  Hudson 
test:  whether  the  regulations  directly 
advance  the  governmental  interest,  and 
whether  there  is  a  reasonable  fit 
between  regulatory  ends  and  means. 

FDA  disagrees  that  its  regulations  will 
undercut  its  stated  goals.  Rather,  the 
regulations  directly  advance  the 
governmental  interest.  The  regulations 
provide  for  FDA  review  of  the  relevant 
scientific  evidence  on  a  proposed  health 
claim  before  the  agency  decides  whether 
to  authorize  use  of  the  claim.  In  this 
way,  the  regulations  ensure  that  health 
claims  are  scientifically  valid  and 
reliable,  and  that  they  will  not  mislead 
consumers.  At  the  same  time,  the 
regulatory  scheme  encourages  the 
provision  of  information  to  consumers 
that  will  enable  them  to  maintain 
healthful  dietary  practices.  Thus,  these 
regulations  advance  the  government's 
interest  in  a  "direct  and  material  way" 
(Edenfield  v.  Fane,  113  S.  Ct.  1792,  1798 
(1993)). 

FDA  also  disagrees  that  these 
regulations  are  more  extensive  than 
necessary  to  serve  the  government 
interest.  Recently,  the  Supreme  Court 
stated  that  the  "commercial  speech 


cases  require  a  fit  between  the 
restriction  and  the  government  interest 
that  is  not  necessarily  perfect,  but 
reasonable"  [United  States  v.  Edge 
Broadcasting  Co..  113  S.  Ct.  2696,  2705 
(1993)  (citing  Board  of  Trustees  v.  Fox, 
492  U.S.  469.  480  (1989);  Posadas  de 
Puerto  Rico  Associates  v.  Tourism  Co.  of 
Puerto  Rico,  478  U.S.  328.  344  (1986))). 
In  Edge,  the  Court  upheld  a  federal 
statute  prohibiting  the  broadcast  of 
lottery  advertising  by  a  broadcaster 
licensed  to  a  State  that  does  not  allow 
lotteries.  Although  the  law  prevented  a 
broadcaster  in  North  Carolina,  with  a 
majority  of  its  listeners  in  Virginia,  from 
airing  nonmisleading  advertisements  for 
Virginia's  lottery,  the  Court  had  "no 
doubt  that  the  fit  *  •  •  was  a  reasonable 
one."  Edge,  113  S.  Ct.  at  2705.  The 
Court  stated  that  the  validity  of  a 
restriction  should  be  judged  "by  the 
relation  it  bears  to  the  general  problem 
of  accommodating  the  policies  of  both 
lottery  and  nonlottery  States,  not  by  the 
extent  to  which  it  furthersthe 
Government's  interest  in  an  individual 
case."  Id.  (citing  Ward  v.  Rock  Against 
Racism,  491  U.S.  781  (1989)).  Moreover, 
once  the  government  has  established  a 
strong  interest  in  adopting  and 
enforcing  rules  of  conduct  designed  to 
protect  the  public,  it  is  entitled  to 
protect  its  interest  by  applying  a 
prophylactic  rule  to  those  circumstances 
generally.  Id.  at  2706  (citing  Ohralik  v. 
Ohio  State  Bar  Association,  436  U.S. 
447.  464  (1978)). 

After  considering  alternate 
approaches,  the  agency  has  concluded 
that  the  procedures  and  scientific 
standarcl  set  out  in  these  regulations 
best  advance  its  stated  interests  under 
the  act.  (See  discussion  supra.)  As  in 
Edge,  the  government  has  weighed 
competing  interests:  the  interest  in 
making  information  available  on  the 
dietary  supplement  label  and  in  its 
labeling  about  the  relationship  between 
nutritional  substances  and  disease  or 
health-related  conditions,  and  the 
interest  in  ensuring  that  the  information 
provided  is  scientifically  valid, 
informative,  and  not  misleading.  As  in 
Ohralik  and  Edge,  the  agency  is  entitled 
to  protect  its  interest  by  applying  a 
prophylactic  rule  to  general 
circumstances,  in  this  case  by 
permitting  only  health  claims  about 
substance-disease  relationships  that  the 
agency  has  determined  are  scientifically 
valid  to  appear  in  labeling.  See  Edge, 
113S.  Ct.  at2706. 

The  means  that  FDA  has  chosen  to 
further  its  substantial  interest  are 
reasonable,  "in  proportion  to  the 
interest  served,"  and  "narrowly  tailored 
to  achieve  the  desired  objective."  City  of 
Cincinnati  v.  Discovery  Network,  Inc., 


113  S.  Ct.  at  1510  n.l2  (quoting  Fox.  492 
U.S.  at  480).  The  regulations  specifically 
target  labeling  claims  about 
relationships  between  substances  and 
disease  or  health-related  conditions. 
They  are  not  intended  to  restrict  the 
flow  of  information  to  the  public,  but 
rather  to  ensure  that  the  scientific 
vahdity  of  information  provided  to 
consumers  in  the  labeling  of  a  product 
has  been  established.  Indeed,  the 
regulations  leave  open  a  broad  range  of 
other  possible  methods  of 
communication. 

4.  Chilling  Effect 

31c.  One  comment  asserted  that  an 
overbroad  suppression  of  scientific 
speech  on  communications  media  used 
by  manufacturers  creates  a  pervasive 
chilling  effect  on  their  willingness  (and 
that  of  the  scientists  they  employ)  to 
communicate  their  findings  for  public 
and  professional  consideration. 

The  overbreadth  doctrine  is  an 
exception  to  traditional  rules  of 
standing  and  is  applicable  in  First 
Amendment  cases  in  order  to  ensure 
that  an  overbroad  statute  does  not  chill 
the  exercise  of  protected  rights. 
l^onardson  v.  City  ofE.  Lansing,  896 
F.2d  190. 195  (6th  Cir.  1990)).  The 
doctrine  may  apply  to  a  regulation  thai, 
in  all  its  applications,  directly  restricts 
protected  First  Amendment  activity  and 
is  not  narrowly  tailored  Secretary  of 
State  of  Maryland  v.  Joseph  H.  Munson 
Co.,  467  U.S.  947,  965  n.l3  (1984).  FDA 
disagrees  that  these  regulations  are 
overbroad  or  that  they  will  chill  free 
speech.  The  activity  prohibited  under 
the  act  and  these  regulations — 
marketing  dietary  supplements  bearing 
unapproved  health  claims  in  their 
labeling — constitutes  a  "core  of  easily 
identifiable  and  constitutionally 
proscribable  conduct."  (467  U.S.  at  965- 
966).  Labeling  is  defined  in  the  act  and 
easily  identifiable.  See  21  U.S.C.  321  (m) 
("The  term  labeling  means  all  labels  and 
other  written,  printed,  or  graphic  matter 
(1)  upon  any  article  or  any  of  its 
containers  or  wrappers,  or  (2) 
accompanying  such  article.").  Moreover, 
courts  have  held  that  misbranding  food 
is  not  protected  under  the  First 
Amendment.  See,  e.g..  Kellogg  Co.  v. 
Mattox.  763  F.  Supp.  1369,  1381  (N.D. 
Tex.  1991),  affd  sub  nom.  Kellogg  Co 
V.  Morales,  940  F.2d  1530  (5th  Cir. 
1991);  United  States  v.  General 
Nutrition.  Inc.,  638  F.  Supp.  556,  562 
(W.D.N.Y.  1986);  United  States  v. 
Articles  of  Food  *  '  '  Clover  Club  Potato 
Chips,  67  F.R.D.  419,  424  (D.  Idaho 
1975).  Finally,  as  discussed  above,  the 
regulations  are  narrowly  tailored  to 
accomplish  the  government's  goals. 
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In  any  event,  it  is  doubtful  that  the 
overbreadth  doctrine  would  apply  to 
these  regulations,  particularly  if  they  are 
considered  to  regulate  commercial 
speech,  because  the  overbreadth 
doctrine  does  not  apply  to  commercial 
speech.  "|C|ommercial  speech  is 
generally  considered  less  susceptible  to 
the  chilling  effect  of  regulation  than 
other,  more  traditionally  recognized 
forms  of  speech,  such  as  political 
discourse."  Kraft.  Inc.  v.  FTC.  970  F.2d 
311.  321  (7th  Cir.  1992).  cert,  denied, 
113S.  Ct.  1254(1993). 

B.  Fifth  Amendment 

32.  One  comment  asserted  that  the 
takings  clause  of  the  United  States 
Constitution  provides  protection  to 
dietary  supplement  trade  names.  It 
argued  that  §  101.14  might  proscribe 
certain  trade  names  that  FDA  has 
allowed  to  remain  on  the  market  for 
years.  The  comment  urged  FDA  to  give 
more  attention,  under  Executive  Order 
12630,  to  the  regulation's  possible 
takings  implications. 

When  it  issued  its  final  regulations 
governing  conventional  foods  under  the 
1990  amendments,  FDA  fully  discussed 
the  takings  implications  of  those 
regulations.  (See  58  FR  at  2397  through 
2400  and  2528  through  2529).  This 
discussion,  including  the  underlying 
takings  analysis,  is  incorporated  herein. 
The  agency  concluded  that  there  would 
be  no  regulatory  taking  under  the  Fifth 
Amendment  if  a  manufacturer  is 
required  to  alter  its  brand  name  when 
the  brand  name  asserts  by  implication  a 
relationship  between  the  presence  or 
level  of  a  substance  in  the  food  and  a 
disease  or  health-related  condition,  and 
that  relationship  is  not  the  subject  of  an 
approved  health  claim  (58  FR  at  2529). 
Because  the  agency  conducted  its 
analysis  before  passage  of  the  DS  act,  it 
fully  took  into  account  the  regulations' 
impact  on  dietary  supplements. 
Although  the  comment  stated  that  FDA 
must  address  the  issues  raised  by  its 
regulations  in  light  of  Executive  Order 
12630.  it  did  not  provide  any  additional 
information  that  the  agency  has  not 
already  considered.  Therefore,  the 
agency  concludes  that  it  is  not  necessary 
to  address  potential  takings  issues  in 
any  greater  detail. 

V.  Other  Issues 

33.  A  few  comments  objected  to  the 
period  of  time  provided  for  public 
comment  on  the  proposal,  stating  that  it 
was  too  short.  One  of  these  comments 
asserted  that  FDA  had  no  reason  to 
establish  such  a  short  deadline  other 
than  to  curtail  public  input  on  the 
proposed  regulations.  Another  of  these 
comments  requested  that  FDA  extend 


the  period  for  public  comment  on  the 
proposed  regulations  to  give  consumer 
advocacy  groups,  health  care 
professioi  als.  and  the  scientiBc 
communi  y  adequate  time  to  prepare  the 
informatii  in  and  opinions  needed  to 
fairly  resc  Ive  the  issues  associated  with 
the  propo  »1. 

As  exp  lined  in  the  preamble  of  the 
proposals  the  DS  act  requires  that  hnal 
rules  imp  ementing  the  1990 
amendme  its  with  respect  to  dietary 
supplements  be  issued  by  December  31, 
1993.  To  meet  this  statutory  timeframe, 
FDA  wasjforced  to  limit  the  comment 
period  fo  the  proposed  regulations  to 
60  days. '  'hus,  the  agency  reaffirms  that 
it  is  unab  e  to  grant  any  extensions  to 
the  comn  ent  period. 

34.  On<  comment  requested  that  FDA 
clarify  thi  it  the  compliance  date  is  the 
date  on  w  hich  manufacturers  of  dietary 
supplements  must  begin  to  label 
products  in  accordance  with  §  101.14. 

FDA  a(  vises  that  the  comment  is 
correct.  S  action  10(a)(2)  of  the  1990 
amendm«  nts  specifically  states  that  "*  * 

*  section  403{r)  of  the  Federal  Food. 
Drug.  an<  Cosmetic  Act  •  "  *  shall  not 
apply  to  ood  which  was  labeled  before 
the  effect  ve  date  of  the  amendments  * 

*  *  lemp  lasis  added)."  Accordingly,  the 
effective  iate  of  the  health  claims 
regulatio  is  for  dietary  supplements 
adopted  ly  the  agency  under  section 
403  (r)  rel  3rs  to  the  date  on  which  a 
dietary  s<  ipplement  is  labeled. 

35.  A  r  umber  of  comments  concerned 
the  requi  «ment  in  §  101.14{d)(2)(iv) 
that  state  >  that  all  claims  must  appear  in 
one  placi ,  in  the  same  type  size, 
without  i  ntervening  material.  The 
commen  s  addressed  the  exception  in 
this  prov  sion  that  a  short  reference 
statemen ;  may  appear  on  the  label,  "See 

for  information  about  the 

relations  lip  between and 

,"  with  the  blanks  filled  in 


with  references  to  the  location  of  the 
labeling  pn  which  the  full  claim 
appears,  the  name  of  the  substance,  and 
the  disea  se  or  health-related  condition. 
The  com  nent  requested  that  FDA  allow 
graphic  i  laterial  constituting  an  implied 
health  cl  lim  to  appear  on  the  PDF 
without  lie  accompanying  referral 
statemei  t  or  full  health  claim,  as  long  as 
the  grap  lic  material  appeared  in 
conjunct  ion  with  the  full  health  claim 
elsewhei  e  on  the  labeling.  The  comment 
justified  this  request  based  on  the  lack 
of  suffic  ent  label  space  on  the  PDF  for 
the  refer  al  statement. 

FDA  does  not  believe  that  it  should 
make  the  requested  revision  in 
§  101.14|d)(2)(iv).  In  situations  where 
graphic  jnaterial  constitutes  an  implied 
health  claim,  and  the  reference 
statement  is  not  present,  the  graphic 


material  on  the  labeling  is  in  fact  a 
shortened  form  of  the  health  claim.  FDA 
explained  in  response  to  comment  69  in 
the  health  claims  final  rule  that 
shortened  health  claims  are  misleading 
because  they  do  not  include  facts  that 
are  material  m  light  of  the 
representation  that  is  made  and  that  are 
necessary  to  understand  the  claim  in  the 
context  of  the  daily  diet. 

IV.  Impact  Statements 

A.  Economic  Impact 

In  its  dietary  supplement  labeling 
proposals  pertaining  to  health  claims, 
nutrition  labeling,  and  nutrient  content 
claims  in  the  June  18. 1993  Federal 
Register  (58  FR  33700.  33715,  and 
33731),  FDA  stated  that  the  proposed 
rules  on  the  labeling  of  dietary 
supplements,  taken  as  a  whole,  would 
have  associated  costs  of  approximately 
$20  million.  Thus,  the  agency 
concluded  that  the  proposed  rules  do 
not  constitute  a  major  rule  as  defined  by 
Executive  Order  12291.  In  accordance 
with  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  FDA  explored  whether  the 
proposed  rules  may  have  a  significant 
impact  on  small  businesses  and 
tentatively  concluded  that  they  do  not. 

FDA  has  evaluated  many  comments 
that  it  received  in  response  to  its 
economic  impact  analysis.  Because  the 
issues  raised  in  the  comments  relate  to 
all  three  proposals,  FDA  has  combined 
its  discussion  of  these  comments  and 
presented  them  in  the  final  rule 
regarding  the  establishment  of  the  date 
of  application  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

FDA  has  examined  the  economic 
implications  of  the  final  rules  as 
required  by  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  and  public 
health  and  safety  effects;  distributive 
impacts;  and  equity).  The  Regulatory 
Flexibility  Act  requires  that  the  agency 
analyze  the  options  for  regulatory  relief 
for  small  businesses.  FDA  has 
concluded,  based  on  its  review  of  the 
available  data  and  comments,  that  these 
final  rules  are  not  significant  as  that 
term  is  defined  by  Executive  Order 
12866.  Further,  in  accordance  with  the 
Regulatory  Flexibility  Act,  the  agency 
certifies  that  these  final  rules  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
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B.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule 
when  it  was  part  of  the  proposed  rule 
pertaining  to  both  foods  in  conventional 
food  form  and  dietary  supplements 
(November  27, 1991  Federal  Register 
(56  FR  60537  at  60562)).  At  that  time. 
FDA  determined  under  §  25.24(a)(8)  and 
(11)  that  the  proposed  action  was  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  No  new 
information  or  comments  have  been 
received  with  respect  to  health  claims 
for  dietary  supplements  that  would 
affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment,  and  that  an  environmental 
impact  statement  is  not  required. 

C.  Paperwork  Reduction  Act 

In  the  dietary  supplement  proposal  of 
June  18. 1993  (58  FR  33700  at  33714), 
FDA  announced  that  the  agency  had 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review  the 
collection  of  information  requirements 
contained  in  proposed  §101.70.  for 
petitions  regarding  the  use  of  health 
claims  in  conjunction  with  food  labeling 
on  dietary  supplements.  Also  in  that 
document.  FDA  published  its  estimated 
annual  collection  of  information  burden 
for  this  provision. 

None  of  the  more  than  1.200 
comments  received  in  response  to  the 
dietary  supplement  proposal  addressed 
the  content  of  petitions  under  the 
proposed  health  claim  petition 
requirements.  Thus,  the  agency's 
estimate  of  the  annual  reporting  and 
recordkeeping  burden  from  the  health 
claim  petition  requirements  contained 
in  this  final  rule  remains  unchanged 
from  the  estimate  that  it  announced  in 
June  1993. 

FDA  has  submitted  copies  of  the  final 
rule  to  OMB  for  its  review  of  these 
reporting  requirements. 
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List  orSubiects  in  21  CFR  in  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5.  6  of  the  Fair 
Packaging  and  Lalieling  Act  (15  U.S.C. 
1453. 1454. 1455):  sees.  201.  301.  402. 
403.  409,  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  331. 
342.343,348.371). 

2.  Section  101.14  is  amended  by 
revising  paragraph  (a)(2).  by  adding  a 
new  paragraph  (a)(4).  and  by  revising 
paragraphs  (b)(3)(i).  (d)(1).  (d)(3).  the 
introductory  text  of  paragraph  (e)  and 
(e)(6),  and  (g)  to  read  as  follows: 

i  101.14    H«altti  claims:  general 
requirements. 

(a)  •  •  * 

(2)  Substance  means  a  specific  food  or 
component  of  food,  regardless  of 
whether  the  food  is  in  conventional 
food  form  or  a  dietary  supplement  that 
includes  vitamins,  minerals,  herbs,  or 
other  similar  nutritional  substances. 


(4)  Dietary  supplement  means  a  food, 
not  in  conventional  food  form,  that 
supplies  a  component  to  supplement 


the  diet  by  increasing  the  total  dietary 
intake  of  that  component. 

•  •        •        •       • 

(b)  •  •  * 

(3)  •  •  • 

(i)  The  substance  must,  regardless  of 
whether  the  food  is  in  conventional 
food  form  or  dietary  supplement  form, 
contribute  taste,  aroma,  or  nutritive 
value,  or  any  other  technical  effect 
listed  in  §  170. 3(o)  of  this  chapter,  to  the 
food  and  must  retain  that  attribute  when 
consumed  at  levels  that  are  necessary  to 
justify  a  claim;  and 

•  •        •        •        • 

(d)  General  health  claim  labeling 
requirements.  (1)  When  FDA  determines 
that  a  health  claim  meets  the  validity 
requirements  of  paragraph  (c)  of  this 
section,  FDA  will  propose  a  regulation 
in  subpart  E  of  this  part  to  authorize  the 
use  of  that  claim.  If  the  claim  pertains 
to  a  substance  not  provided  for  in 

§  101.9  or  §  101.36.  FDA  will  propose 
amending  that  regulation  to  include 
declaration  of  the  substance. 

•  •        *        •        • 

(3)  Nutrition  labeling  shall  be 
provided  in  the  label  or  labeling  of  any 
food  for  which  a  health  claim  is  made 
in  accordance  with  §  101.9;  for 
restaurant  foods,  in  accordance  with 
§  101.10;  or  for  dietary  supplements  of 
vitamins  or  minerals,  in  accordance 
with  §  101.36.  The  requirements  of  the 
introductory  text  of  paragraph  (d)(3)  of 
this  section  are  effective  as  of  May  8, 
1993.  except: 

(i)  I  Reserved] 

(ii)  IReserved) 

(iii)  For  dietary  supplements  of 
vitamins,  minerals,  herbs,  or  other 
similar  nutritional  substances  for  which 
the  requirements  of  paragraph  (d)(3)  of 
this  section  will  be  effective  July  5. 
1994. 

(e)  Prohibited  health  claims.  No 
expressed  or  implied  health  claim  may 
be  made  on  the  label  or  in  labeling  for 

a  food,  regardless  of  whether  the  food  is 
in  conventional  food  form  or  dietary 
supplement  form,  unless: 

•  •        *        *        * 

(6)  Except  for  dietary  supplements, 
the  food  contains  10  percent  or  more  of 
the  Reference  Daily  Intake  or  the  Daily 
Reference  Value  for  vitamin  A.  vitamin 
C.  iron,  calcium,  protein,  or  fiber  per 
reference  amount  customarily 
consumed  prior  to  any  nutrient 
addition. 
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(g)  Applicability.  The  requirements  of 
this  section  apply  to  foods  intended  for 
human  consumption  that  are  offered  for 
sale,  regardless  of  whether  the  foods  are 
in  conventional  food  form  or  dietary 
supplement  form. 
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§  lOl.TOffl    [Amended] 

3.  Sec  ion  101.70  is  amended  in 
paragraf  h  (f)  in  the  sample  petition  for 
a  health  claim,  in  the  paragraph 
beginnir  g  with  "The  undersigned,"  by 
adding  t  le  words  "or  403(r)(5)(D)"  after 
•'403(r)('  )". 


Dated:  December  23, 1993. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
IFR  Doc.  93-31815  Filed  12-29-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  90N-0134] 
RIN  0905-AD08 

Food  Lat)eling:  Reference  Daily  Intakes 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  prop>osing  to 
amend  its  regulations  to  establish 
Reference  Daily  Intakes  (RDI's)  for 
vitamin  K,  selenium,  chloride, 
manganese,  fluoride,  chromium,  and 
molybdenum  for  use  in  declaring  the 
nutrient  content  of  a  food  on  its  label  or 
labeling;  change  the  units  of  measure  for 
biotin,  folate,  calcium,  and  phosphorus; 
and  make  consideration  of  selenium, 
molybdenum,  fluoride,  and  chromium 
optional  when  determining  nutritional 
inferiority.  The  agency  is  taking  this 
action  to  assist  consumers  in 
understanding  the  nutritional 
significance  of  the  levels  of  these 
nutrients  in  the  context  of  the  total  daily 
diet  and  in  recognition  of  the  fact  that 
the  National  Academy  of  Sciences 
(NAS)  has  established  Recommended 
Dietary  Allowances  (RDA's)  or 
Estimated  Safe  and  Adequate  Daily 
Dietary  Intakes  (ESADDI'sJ  for  these 
nutrients. 

DATES:  Submit  written  comments  by 
March  7, 1994.  The  agency  is  proposing 
that  any  flnal  rule  that  may  issue  based 
on  this  proposal  become  effective  30 
days  after  date  of  publication  of  that 
fmal  rule. 

ADDRESSES:  Submit  written  comments 
.  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Camille  E.  Brewer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-205-5483. 
SUPPLEMENTARY  INFOIWATION: 

1.  Background 

In  the  Federal  Register  of  July  19, 
1990  (55  FR  29476).  in  a  document 
entitled  "Food  Labeling;  Reference 
Daily  Intakes  and  Daily  Reference 
Values"  (hereinafter  referred  to  as  the 
July  1990  proposal).  FDA  proposed  to 
amend  its  food  labeling  regulations  by 
revising  and  expanding  the  list  of  label 


reference  values  for  nutrients  in  foods 
that  it  had  established.  This  list  was 
known  as  the  "U.S.  Recommended 
Daily  Allowances"  (U.S.  RDA's) 
(§  101.9(c)(7)(iv)  (21  CFR 
101.9(c)(7)(iv)).  The  agency  proposed  to 
replace  the  U.S.  RDA's  with  RDI's  for 
protein  and  26  vitamins  and  minerals 
for  which  RDA's  or  ESADDI's  were 
provided  in  the  9th  and  10th  Editions  of 
NAS'  "Recommended  Dietary 
Allowances"  (proposed 
§  101.9(c)(ll)(iv)  (56  FR  60366  at 
60390)).  FDA  proposed  to  establish 
RDI's  for  vitamins  and  minerals  for  five 
groups:  Adults  and  children  4  or  more 
years  of  age.  children  less  than  4  years 
of  age.  infants,  pregnant  women,  and 
lactating  women.  It  also  proposed  to 
establish  Daily  Reference  Values 
(DRV's)  for  eight  nutrients  and  food 
com7/onents(i.e.,  total  fat,  saturated  fat, 
unsaturated  fat,  cholesterol,  total 
carbohydrate,  dietary  fiber,  sodium,  and 
potassium)  for  adults  and  children  4  or 
more  years  of  age. 

During  the  comment  period  on  this 
proposal.  Congress  passed,  and  the 
President  signed  into  law,  the  Nutrition 
Labeling  and  Education  Act  of  1990 
(Pub.  L.  101-535)  (hereinafter  known  as 
"the  1990  amendments").  In  response  to 
this  new  law,  in  the  Federal  Register  of 
November  27, 1991  (56  FR  60366,  and 
corrected  at  57  FR  8178,  March  6, 1992). 
FDA  issued  a  document  entitled  "Food 
Labeling:  Reference  Daily  Intakes  and 
Daily  Reference  Values;  Mandatory 
Status  of  Nutrition  Labeling  and 
Nutrient  Content  Revision"  (hereinafter 
referred  to  as  "the  supplementary 
proposal").  In  that  document.  FDA 
republished  and  supplemented  the  July 
1990  proposal  and  a  proposal  on 
nutrition  labeling  that  FDA  had  also 
published  in  July  of  1990  to  make  clear 
that  in  the  agency's  view,  with  some 
modifications,  these  proposals 
addressed  the  requirements  of  the  1990 
amendments. 

FDA  received  approximately  800 
responses  to  the  July  1990  proposal,  and 
approximately  700  responses  to  that 
part  of  the  supplementary  proposal  that 
addressed  the  RDI's  and  DRV's.  from 
trade  and  retail  associations, 
government  organizations,  retailers, 
consumer  groups.  State  groups,  private 
organizations,  professional  societies, 
and  universities.  Each  of  the  responses 
contained  one  or  more  comments.  FDA 
summarized  and  reviewed  these 
comments  in  the  Hnal  rule  entitled 
"Food  Labeling;  Reference  Daily  Intakes 
and  Daily  Reference  Values"  that  it 
published  in  the  Federal  Register  of 
January  6.  1993  (58  FR  2206.  and 
corrected  at  58  FR  17104,  April  1. 1993) 


(hereinafter  referred  to  as  "the  RDI/DRV 
final  rule"). 

However,  on  October  6, 1992.  before 
FDA  issued  a  final  rule  in  response  to 
the  July  1990  and  the  supplemental 
proposals.  Congress  passed  the  Dietary 
Supplement  Act  of  1992  (Pub.  L.  102- 
571)  (hereinafter  referred  to  as  the  "OS 
act").  Section  202(a)(1)  of  the  DS  act 
established  a  moratorium  on  the 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substances  (hereinafter  referred  to  as 
"dietary  supplements")  until  December 
15, 1993.  Section  203  of  the  DS  act 
prohibited  FDA  from  promulgating 
■before  November  8. 1993.  regulations 
that  require  the  use  of,  or  that  are  based 
upon,  recommended  daily  allowances  of 
vitamins  or  minerals,  other  than 
regulations  establishing  the  United 
States  recommended  daily  allowances 
.specified  in  §  101.9(c)(7)(iv)  as  in  effect 
on  October  6. 1992.  The  label  values  in 
§  101.9(c)(7)(iv)  were  based,  to  a  large 
extent,  on  the  1968  RDA's  and  thus 
were  almost  25  years  old.  Nonetheless, 
with  its  discretion  constrained  by 
section  203  of  the  DS  act  but  faced  with 
a  need  to  establish  a  labeling  scheme 
that  manufacturers  could  implement  as 
quickly  as  possible,  FDA  simply  • 
adopted  the  values  in  §  101.9(c)(7)(iv)  as 
in  effect  in  1992  in  its  new  regulations 
(see  the  RDI/DRV  final  rule). 

However,  this  solution  created  a  new 
set  of  problems.  Section  101.9(c)(7)(iv) 
as  in  effect  in  1992.  and  the  1968  RDA's 
that  it  was  based  on  (Ref.  1).  did  not 
contain  reference  values  for  a  number  of 
nutrients  that  were  included  in  the  1989 
RDA's  (ReL  2).  Thus,  there  is  no 
provision  in  the  RDI's  for  a  number  of 
nutrients  whose  importance  for  good 
nutrition  has  been  generally  accepted. 
To  remedy  this  situation.  FT)A  is 
proposing  to  establish  RDI's  for  these 
nutrients. 

FDA  is  not  proposing  to  change  the 
RDI  levels  for  those  nutrients  for  which 
it  has  already  established  lUDI's.  FDA 
recognizes  that  there  is  active  debate 
within  the  scientific  community  as  to 
the  basis  on  which  such  levels  should 
be  established,  and  therefore,  the  agency 
considers  it  premature  to  modify  its 
current  levels.  However.  FDA  believes 
that  at  least  the  list  of  nutrients  for 
which  it  has  RDI's.  if  not  the  RDI  levels 
themselves,  should  reflect  scientific 
consensus.  Therefore.  FDA  is  proposing 
to  establish  RDI's  for  seven  additional 
nutrients. 
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II.  Authority  for  Additional  Label 
Reference  Values 

Section  (2)(b)(l)(A)  of  the  1990 
amendments  states  that  nutrition  label 
information  shall  be  conveyed  in  a 
manner  that,  among  other  things, 
enables'the  public  to  understand  its 
relative  significance  in  the  context  of  a 
total  daily  diet.  In  the  legislative  history 
of  this  provision.  Congress  stated  that 
this  provision  requires  the  Secretary  to 
specify  requirements  that  would  permit 
the  consumer  to  understand  the 
nutrition  information  pertaining  to  a 
particular  food  in  relation  to 
recommended  dietary  information  (H. 
Rept.  101-538, 101st  Cong.,  2d  sess.  18 
(1990)).  Thus,  FDA  has  required  that  a 
presentation  of  the  percent  of  the  daily 
value  of  the  nutrients  listed  in  the 
nutrition  label  be  a  fundamental  part  of 
the  nutrition  label  format  (see  58  FR 
2079  at  2123  through  2135).  Given  the 
approach  that  FDA  has  taken,  it  is  clear 
that  the  more  nutrients  for  which  RDI's 
or  DRV's  are  clearly  established,  the 
easier  it  will  be  for  consumers  to 
understand  information  about  that 
nutrient  in  the  context  of  the  total  daily 
diet. 

In  the  RDI/DRV  final  rule,  FDA  stated 
that  over  the  last  20  years,  there  have 
been  significant  advances  in  scientific 
knowledge  with  respect  to  essential 
nutrient  requirements  (58  FR  2206).  In 
1980.  NAS  established  ESADDI  values 
for  vitamin  K,  biotin,  pantothenic  acid, 
copper,  manganese,  fluoride,  chromium, 
selenium,  molybdenum,  sodium, 
potassium,  and  chloride  for  the  first 
time  (Ref.  3).  These  suggested  intake 
values  were  based  on  less  complete 
scientific  data  than  the  RDA  values  and 
were  regarded  as  more  tentative  and 
evolutionary  (Ref.  3).  In  1989,  NAS 
updated  the  values  for  vitamin  K  and 
selenium,  making  them  RDA's  rather 
than  EASDDIs  (Ref.  2).  At  that  time. 
NAS  continued  to  provide  ESADDI 
values  for  manganese,  fluoride, 
chromium,  and  molybdenum  but 
dropped  the  suggested  values  for 
sodium,  potassium,  and  chloride,  giving 
instead  estimated  minimum 
requirements  for  healthy  persons  at 
various  ages. 

Thus,  given  the  usefulness  of  RDI 
values  in  conveying  the  information  that 
Congress  has  said  should  be  conveyed 
by  nutrition  labeling,  and  given  the  fact 
that  NAS  has  developed  the  basis  for 
RDI's  that  are  not  included  on  the 
current  list.  FDA  tentatively  concludes 
that  it  is  appropriate  to  establish 
reierence  values  for  these  seven 
nutrients. 


III.  The  Need  for  Change 

Unde  r  §  101.9(c)(8)  that  becomes 
effectiv  s  May  8, 1994,  only  those 
vitamin  t  and  minerals  for  which  FDA 
has  esta  ilished  label  reference  values 
may  be  isted  in  the  nutrition  labels  of 
food  in  :onventional  food  form.  FDA 
propos*  d  to  take  a  similar  position  with 
respect  \o  nutrition  labeling  of  dietary 
supplertents  of  vitamins  and  minerals 
(58  FR  33715,  June  18,  1993).  Several 
commei  its  on  the  dietary  supplement 
proposj  I  argued,  however,  that  because 
RDA's  (  r  ESADDI's  have  been 
establis|»ed  by  NAS  for  vitamin  K, 
seleniuki,  manganese,  fluoride, 
chromiam,  molybdenum,  and  chloride, 
manufacturers  of  dietary  supplements  of 
vitamink  or  minerals  should  be  allowed 
to  declare  these  nutrients  in  products' 
nutritioh  labels  with  an  asterisk  in  the 
"Fercenk  Daily  Value"  column.  The 
commeitts  suggested  that  the  asterisk 
refer  to  a  footnote  stating  "No  Daily 
Value  hks  been  established." 

Based  on  its  consideration  of  these 
commei  ts  and  because  the  format  that 
FDA  pr«  posed  for  dietary  supplements 
of  vitam  ins  and  minerals  provides  for 
the  listii  ig  of  quantitative  amounts  for 
vitamin:  i  and  minerals  (in  contrast  to  the 
format  f  )r  the  nutrition  labeling  of  foods 
in  conv<  ntional  food  form,  which 
provide  i  for  only  a  listing  of  the  percent 
of  the  di  ily  valiie  for  each  vitamin  and 
mineral  provided  by  the  food),  FDA 
provided  for  the  listing  of  these 
nutrientE  in  the  manner  that  was 
suggestejd  by  these  comments  in  the 
final  rule  entitled  "Food  Labeling; 
Requireifient  for  Nutrient  Content 
Claims  1  jr  Dietary  Supplements  of 
Vitamin  !,  Minerals,  Herbs,  and  Other 
Similar  slutritional  Substances." 
publish^  d  elsewhere  in  this  issue  of  the 
Federal  Register.  However,  as  an 
ultimate  matter.  FDA  considers  this 
solution  to  be  deficient  in  two  respects. 
First,  ev  sn  on  dietary  supplements  of 
vitamin!  and  minerals,  this  solution 
provides  no  basis  for  a  declaration  of  the 
percent  )f  the  daily  value  for  these 
nutrientf .  information  that  is.  as  stated 
above,  important  for  consumers  in 
putting  tie  information  presented  in  the 
nutritioij  label  in  the  context  of  the  total 
daily  didt.  Second,  the  agency's  action 
vvith  respect  to  dietary  supplements  of 
vitaminaand  minerals  does  nothing  to 
provide  Information  on  the  levels  of 
these  nutrients  in  foods  whose  labeling 
is  subject  to  §101.9. 

Moreover,  the  comments  on  the 
proposed  rule  on  nutrient  content 
claims  fdr  dietary  supplements  (58  FR 
33715  atJ33731)  pointed  to  a  third  type 
of  probU  m  created  by  the  lack  of 
referenc4  values  for  the  nutrients  in 


question.  Several  of  those  comments 
requested  that  nutrient  content  claims 
be  allowed  for  all  vitamins  or  minerals 
for  which  NAS  has  established  RDA's  or 
ESADDI's.  These  comments  could  not 
be  readily  accommodated,  however, 
because,  as  explained  in  the  final  rule 
on  nutrient  content  claims  for  dietary 
supplements  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA's 
regulations  define  terms  such  as  "high  " 
and  "good  source  "  based  on  the  RDI  or 
DRV  for  the  nutrient  that  is  the  subject 
of  the  claim.  This  approach  has  the 
advantage  of  linking  nutrient  content 
claims  to  established  reference  values 
that  provide  a  consistent,  quantitative 
basis  for  the  claims.  However,  because 
the  agency's  current  list  of  RDI's  and 
DRV's  does  not  reflect  the  entire  list  of 
nutrients  for  which  dietary 
recommendations  have  been 
established,  no  claims  can  be  made 
about  nutrients  whose  essentiality  is 
generally  recognized  unless  the  list  of 
nutrients  with  RDI's  is  updated  as 
quickly  as  possible. 

Thus,  FDA  is  proposing  to  establish 
RDI's  for  vitamin  K,  selenium,  chloride, 
manganese,  fluoride,  chromium,  and 
molybdenum  for  three  reasons.  First,  it 
will  permit  the  declaration  of  these 
nutrients  in  the  nutrition  labeling  of  ail 
foods.  Second,  it  will  permit  consumers 
of  dietary  supplements  of  vitamins  and 
minerals,  as  well  as  other  foods  that 
contain  these  nutrients  in  significant 
amounts,  to  understand  the  amount  of 
these  nutrients  present  in  these 
products  in  the  context  of  the  total  daily 
diet.  Third,  it  will  permit  nutrient 
content  claims  to  be  made  for  these 
nutrients  on  all  foods. 

IV.  The  Proposed  Rule 

A.  Basis  for  RDI's  for  Vitamin  K. 
Selenium,  Chloride,  Manganese. 
Fluoride,  Chromium,  and  Molybdenum 

FDA  has  determined  that  NAS  RDA's 
are  an  appropriate  basis  for  label 
reference  values.  Strong  and  uniform 
support  was  provided  for  the  use  of 
NAS  RDA's  during  the  initial 
development  of  label  reference  values  in 
1972  as  well  as  in  response  to  the  July 
1990  proposal  and  the  supplementary 
proposal.  The  agency  continues  to 
believe  that  these  established  nutrient 
allowances  are  the  most  widely 
accepted  and  respecled  source  of 
information  on  human  nutrient 
requirements  and  recommended 
intakes. 

In  propasing  RDI's  for  these  seven 
nutrients,  the  agency  recognizes  that  if 
it  adopts  this  proposal,  some  label 
reference  values  will  be  based  on  the 
1968  NAS  RDA's,  while  others  will  be 
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based  on  the  1980  and  1989  NAS  RDA's. 
The  agency  believes,  however,  that 
providing  label  information  regarding 
the  seven  additional  nutrients  covered 
by  the  proposal  would  be  useful  to 
consumers  in  making  healthy  dietary 
choices.  As  discussed  in  the  previous 
section,  without  RDI's.  there  can  be  no 
percent  Daily  Values  expres.sed  for  these 
nutrients  on  the  nutrition  label,  and 
nutrient  content  claims  cannot  be  made 
for  them.  Therefore.  FDA  tentatively 
concludes  that  the  advantages  of  having 
a  reference  value  for  all  nutrients  that 
NAS  has  found  to  be  essential 
outweighs  any  disadvantages  that  derive 
from  the  fact  that  some  of  these  values 
are  more  reflective  of  current  scientific 
thinking  than  others. 

As  stated  above,  NAS  is  in  the  process 
of  reevaluating  the  basis  on  which 
RDA's  are  determined.  NAS  is 
considering  whether  values  should  be 
selected  to  prevent  deficiencies  or  to 
promote  optimal  wellness.  The  agency 
believes  that  any  action  to  establish  a  set 
of  RDI's  with  consistent  derivation 
should  await  completion  of  the  NAS 
process.  FDA  is  committed  to  working 
with  N.\S  to  help  resolve  this  issue. 

B.  Dftfnrii  nation  of  Reference  Amounts 
for  Vitamin  K,  Selenium,  Chloride, 
Manganese,  Fluoride.  Chromium,  and 
Molybdenum 

Based  on  its  consideration  of 
comments  on  the  1990  proposal  and  on 
the  supplementary'  proposal,  FDA 
determined  in  the  RDI/DRV  final  rule 
that  there  is  considerable  support  for  the 
general  approach  of  establishing  label 
reference  values  for  vitamins  and 
minerals  by  selecting  the  highest  NAS 
RDA  value  from  among  those  for 
persons  4  or  more  years  of  age 
(excluding  pregnant  and  lactating 
females)  (58  FR  2206  at  2211).  The 
comments  stated  that  vulnerable  or  at- 
risk  groups  would  be  sufficiently 
covered  by  selecting  the  highest  value. 
Therefore,  in  the  RDI/DRV  final  rule. 
FDA  tentatively  determined  that  in 
establishing  label  reference  values  from 
NAS'  RDA  values,  it  would  be 
appropriate  to  select  the  highest  value 
from  among  those  for  adults  and 
children  4  or  more  years  of  age. 
excluding  values  for  pregnant  females 
and  lactating  females  (58  FR  2206  at 
2211).  FDA  referred  to  this  approach  as 
the  "population  coverage  approach." 

FDA  is  proposing  to  use  this  approach 
in  adopting  RDI's  for  vitamin  K. 
selenium,  chloride,  manganese, 
fluoride,  chromium,  and  molybdenum. 
In  doing  so.  the  agency  is  setting  forth 
a  quantitative  amount  as  well  as  a  unit 
of  measure  for  each  nutrient. 


In  regard  to  vitamin  K.  a  review  of  the 
1989  RDA  values  shows  a  range  of 
recommended  levels  from  20 
micrograms  (^g)  for  children  4  to  6  years 
of  age  to  80  ^g  for  adult  males  from  25 
to  51-f  years  of  age  (Ref.  2).  Accordingly, 
using  the  population  coverage  approach. 
FDA  is  proposing  to  adopt  80  )ig  as  the 
RDI  for  vitamin  K. 

A  review  of  the  1989  RDA  values  for 
selenium  shows  a  range  of 
recommended  levels  from  20  (ig  for 
children  4  to  6  years  of  age  to  70  ^g  for 
adult  males  from  19  to  51-f  years  of  age 
(Ref.  2).  Using  the  population  coverage 
approach.  FDA  is  proposing  to  adopt  70 
^g  as  the  RDI  for  selenium. 

A  review  of  the  1980  ESADDI  values 
for  chloride  shows  a  range  from  700  to 
2,100  milligrams  (mg)  for  children  4  to 
6  years  of  age  to  1.700  to  5.100  mg  for 
adults  (Ref.  3).  To  be  consistent  with  the 
population  i:overage  approach  being 
used  for  vitamins  and  minerals  with 
RDA's.  FDA  said  in  the  RDI/DRV  final 
rule  that  when  nutrients  had  ESADDI 
values,  it  would  select  the  highest 
ESADDI  within  the  specified  age  groups 
to  serve  as  the  label  reference  value. 
When  the  ESADDI  value  is  presented  as 
a  range.  FDA  said  it  would  use  the 
midpoint  of  that  range  as  the  RDI.  No 
comments  were  received  that  objected 
to  this  approach  (58  FR  2206  at  2212). 
Therefore,  in  accordance  with  this 
procedure,  F'DA  is  proposing  to  adopt 
3.400  mg  (the  midpoint  between  1,700 
to  5.100  mg)  as  the  RDI  for  chloride. 

A  review  of  the  1989  ESADDI  values 
for  manganese  shows  a  range  from  1.5 
to  2.0  mg  for  children  4  to  6  years  of  age 
to  2.0  to  5.0  mg  for  adults  (Ref.  2). 
Consistent  with  the  procedure  discussed 
above.  FDA  is  proposing  to  adopt  3.5  mg 
(the  midpoint  between  2.0  to  5.0  mg)  as 
the  RDI  for  manganese. 

For  fiuoride.  a  review  of  the  1989 
ESADDI  values  shows' a  range  from  1.0 
to  2.5  mg  for  children  4  to  6  years  of  age 
to  1.5  to  4.0  mg  for  adults.  Consistent 
with  the  procedure  discussed  above. 
FDA  is  proposing  to  adopt  3.0  mg 
(rounding  the  midpoint  between  1.5  to 
4.0  mg,  2.75  mg.  to  3.0  mg)  as  the  RDI 
for  fluoride. 

For  chromium,  a  review  of  the  1989 
ESADDI  values  shows  a  range  from  30 
to  120  ^g  for  children  4  to  6  years  of  age 
to  50  to  200  ^g  for  adults  and  children 
7  or  more  years  of  age.  In  accordance 
with  the  population  coverage  approach. 
FDA  is  proposing  to  adopt  130  ^g 
(rounding  the  midpoint  between  50  to 
200  ^g.  125  Mg.  to  130  Mg)  as  the  RDI  for 
chromium. 

Lastly,  a  review  of  the  1989  ESADDI 
values  for  molybdenum  shows  a  range 
from  30  to  75  Mg  for  children  4  to  6  years 
of  age  to  75  to  250  Mg  for  adults  and 


children  11  or  more  years  of  age.  In 
accordance  with  the  population 
coverage  approach.  FX)A  is  proposing  tn 
adopt  160  Mg  (rounding  the  midpoint 
between  75  to  250  Mg.  162.5  Mg-  to  160 
Mg)  as  the  RDI  for  molybdenum. 

In  summary.  FDA  is  proposing  to 
amend  §  101.9(c)(8)(iv)  to  include  the 
following  values: 
Vitamin  K.  80  micrograms 
Selenium.  70  micrograms 
Chloride.  3.400  milligrams 
Manganese.  3.5  milligrams 
Fluoride.  3.0  milligrams 
Chromium.  130  micrograms 
Molybdenum.  160  micrograms 

One  comment  to  the  proposal  on 
nutrition  labeling  for  dietary 
supplements  recommended  that  biotin 
and  folate  be  declared  in  terms  of 
micrograms,  not  milligrams,  and  that 
calcium  and  phosphorus  be  declared  in 
terms  of  milligrams  instead  of  grams. 
The  comment  stated  that  consumers  are 
more  familiar  with  these  nutrients  being 
expressed  in  this  manner. 

FDA  proposed  in  1990  (56  FR  29476) 
to  use  the  units  suggested  by  this 
comment.  However,  section  203  of  the 
DS  act  limited  the  values  that  FDA 
could  use  in  establishing  RDI's  to  those 
contained  in  §  101.9(c)(7)(iv)  until  after 
November  8.  1993.  Accordingly,  as 
stated  above.  FDA  adopted  the  current 
U.S.  RDA  values  as  the  RDI's.  with 
biotin  and  folate  expressed  in  terms  of 
niilligrnms.  and  calcium  and 
phosphonis  expressed  in  terms  of 
grams.  Public  health  guidelines  and 
nutrition  education  efforts  typically  use 
the  same  units  of  measure  as  those 
found  in  the  10th  Edition  of  NAS'  RDA 
and  repeated  in  the  1990  proposal. 
Therefore,  the  agency  agrees  with  the 
comment  that  changing  the  current 
units  of  measure  of  biotin.  folate, 
calcium,  and  phosphorus  to  those  units 
specified  in  the  1990  proposal  will 
facilitate  consumer  comprehension  of 
quantitative  nutrient  information. 

Therefore.  FDA  is  proposing  to  amend 
§  101.9(c)(8)(iv)  by  changing  the  units  of 
measure  for  biotin.  folate,  calcium,  and 
phosphorus  to  the  following: 
oiotin-micrograms 
folate-micrograms 
calcium-milligrams 
phosphorus-milligrams 

FDA  points  out  that  in  following  the 
provisions  of  the  DS  act  and  retaining 
the  label  reference  values  in  current 
§  101.9(c)(7)(iv).  it  did  not  adopt  label 
reference  values  in  the  RDI/DRV  final 
rule  for  use  on  foods  purported  to  be  or 
represented  for  use  by  infants,  children 
under  4  years  of  age.  or  pregnant  or 
lactating  women.  Given  the  continuing 
questions  about  how  to  arrive  at  such 
values.  FDA  is  deferring  action  on  this 
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issue  with  respect  to  the  issue  of 
updating  the  REM's.  FDA  intends  to 
propose  RDi's  for  all  nutrients, 
including  vitamin  K,  selenium, 
chloride,  manganese,  fluoride, 
rJiromium,  and  molybdenum,  for 
infants,  children  under  4  years  of  age, 
and  pregnant  and  laclating  women  in  a 
future  rulemaking. 

As  a  result  of  the  lack  of  reference 
values  for  infants,  children  under  4 
years  of  age.  and  pregnant  and  lactating 
women,  labels  of  dietary  supplements  of 
vitamins  or  minerals  that  are  intended 
for  these  specific  groups  and  that  are 
regulated  under  §  101  36  |21  CFR 
101.36)  may  continue  to  specify  the 
milligram  or  microgram  amounts  of 
these  nutrients  with  an  asterisk  in  the 
percent  Daily  Value  column.  The 
asteri.sk  would  refer  to  a  footnote  stating 
"Daily  Value  not  established"  However, 
since  milijgram  and  microgram  amounts 
are  not  li.sted  for  vitamins  and  minerals 
on  labels  of  foods  in  conventional  food 
form,  until  such  time  as  RDA's  are 
established  for  infiants,  children  less 
than  4  years  of  age.  and  pregnant  and 
lactating  women,  and  barring  a 
significant  change  in  agency  position  in 
the  final  rule  in  this  proceeding,  the 
seven  subject  nutrients  may  not  be 
declared  on  labels  of  foods  in 
conventional  food  form  that  are 
represented  or  purported  lo  be  for  use 
by  these  groups,  FDA  requests  comment 
on  whether  or  not  this  position  is 
appropriate. 

One  possible  alternative  would  be  to 
allow  foods  in  conventional  food  form 
that  are  represented  or  purported  to  be 
for  use  by  infants,  children  less  than  4 
years  of  age.  or  pregnant  and  lactating 
women  to  list  vitamin  K.  selenium, 
chloride,  manganese,  fluoride, 
chromium,  and  molybdenum  when  they 
are  present  in  the  food  in  more  than 
insignificant  amounts  but  without 
milligram  or  microgram  amounts,  only 
an  asterisk  that  refers  lo  a  footnote 
stating  that  a  Daily  Value  has  not  been 
established.  This  alternative  would  alert 
consunters  to  the  presence  of  these 
nutrients  in  the  food,  although  It  would 
not  give  any  indication  of  the  amount 
present.  FDA  solicits  comment  on  this 
and  other  alternative  approaches. 

C.  Issues  Concerning  Specific  Nutrients 

1.  GRAS  Status  of  Selenium,  Fluoride, 
and  Chromium 

In  the  RDI/DRV  final  rule,  FDA 
reviewed  several  comments  expressing 
concern  about  the  CRAS  status  of 
selenium,  fluoride,  and  chromium  |58 
FR  2206  at  2215).  These  comments 
««nlered  primarily  around  issues  of 
their  use  in  supplements. 
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2.  Alten  lative  Products 

The  R  3I/DRV  final  rule  also 
address  d  the  effect  of  the  label 
reference  values  on  alternative  produ«:ts 
(e.g..  reduced  fat  foods).  One  comment 
suggeslod  that  with  a  larger  number  of 
vitamins  and  minerals  listed  in 
§  101.9(*M8),  selected  vitamins  and 
mineraU  should  be  removed  from  Ihe 
list  of  nijtrients  that.  uf>der 
§  101.3|i)(4)(ii)  (21  CFR  101.3|e)(4Mii)), 
must  bebresent  at  the  same  level  in  a 
substitufe  food  if  that  food  is  to  be 
rx>nside4ed  not  nutritionally  inferior  to 
the  food'for  which  it  substitutes  and 
resembl^  (58  FR  2206  at  2225).  The 
agency  aicknowledged  that  an  increase 
in  the  niimber  of  nutrients  for  which 
label  refi^rence  values  (RDI's)  are 
established  would  mean  that  efforts  lo 
obtain  n  itritional  equivalency  may 
require  I  ie  addition  of  nutrients  to 
substitui  a  foods  (58  FR  2206  at  2225). 
In  con  iidering  this  comment.  FDA 
acknowl  jdged  thai  there  were  no  FDA- 
approvei  sources  of  selenium,  fiuoride, 
chromium  or  molybdenum  for  direct 
addition  to  foods  (58  FR  2206  at  2225). 
Since  th<  ire  are  no  listed  sources  for 
these  foi  r  nutrients,  the  agency  stated  in 
the  RDI/  )RV  final  rule  thai  if  RDIs  had 
been  esti  bitshed  for  these  nutrients, 
FDA  woi  Id  have  antended 
§  10l.3(e  (4)(ii)  to  state  that  these 
nutrienti  are  not  required  for  nutritional 
equivale+cy  (58  FR  2206  at  2225). 

Havind  received  no  objec.tions  to  this 
slatemen  :,  FDA  is  proposing  to  amend 
§  101.3(e  (4)(ii)  to  stale  that  selenium, 
molybde  lum.  fiuoride,  and  chromium 
need  not  be  considered  in  determining 
nutrition  jl  inferiority.  If  adopted,  this 
amendm(»nt  will  mean  Ihat  a  product 
that  subs  itutes  for  another  food  that 
contains  jl  least  2  percent  more  of  the 
RDI  for  sf  lenium.  molybdenum, 
fiuoride,  or  chromium  will  not  have  lo 
be  fortifiid  with  these  nutrients  to  avoid 
being  an  rimitalion." 

The  agincy  fcels  compelled,  however, 
to  point  dut  Ihat  there  are  circumstances 
in  whichjadequate  amounts  of  selenium, 
chromiuih.  and  molybdenum  need  lo  be 
supplied  by  particular  foods  because 
those  foods  may  well  be  the  sole  item 
of  the  diet.  These  foods  include  infant 
formulas,  medical  foods,  or  total  diet 
replacement  formulas.  The  agency  notes 
that  selenium,  molybdenum,  and 


chromium  have  been  used  for  several 
years  in  some  infant  formulas,  medion! 
foods,  and  total  diet  replacement 
produrl  without  apparent  problems. 
Although  Ihe  agency  has  not  determined 
whether  Ihe  use  of  certain  compounds 
used  by  manufacturers  of  such  products 
as  sources  of  these  nutrients  is  GRAS, 
FDA  has  not  objected  to  the,se  additions 
at  levels  thai  result  in  daily  intakes  that 
do  not  exceed  the  upper  limits  of  the 
NAS'  ESADDIs. 

V.  Conrorming  Amendments 

The  proposed  revision  of  the  nutrition 
labeling  regulations  in  §  101 .9  to 
provide  RDI's  for  vitamin  K.  selenium, 
chloride,  manganese,  fiuoride. 
chromium,  and  molybdenum 
necessitates  that  FDA  revise 
§  101.36(b)(3).  (b)(4).  and  (b)(4)(vi)  as 
finalized  in  the  docunieni  entitled 
"Food  Labeling;  General  Requirements 
for  Nutrition  Labeling  for  Dietary 
Supplements  of  Vitamins,  Minerals, 
Herbs,  or  Other  Similar  Nutritional 
Substances"  published  elsewhere  in  this 
issue  of  the  Federal  Register.  Section 
101.36(b)(3)  specifically  provides  for 
vitamin  K,  chloride,  chromium, 
fiuoride.  manganese,  molybdenum,  and 
selenium  to  be  listed  in  the  nutrition 
label  of  dietary  supplements  of  vitamins 
and  minerals  when  present  and  for 
quantitative  amounts  of  the  nutrients  to 
be  declared.  Suction  101.36(b)(4)  states 
that  oo  percent  of  Daily  Value  shall  be 
given  for  these  seven  nutrients  in  tl>e 
nutrition  label,  and  §  101.36(bM4)|vi) 
states  that  when  no  percent  is  given,  an 
asterisk  shall  be  placed  in  the  "Percent 
Daily  Value"  column  in  the  nutrition 
label  that  refers  to  another  asterisk  that 
is  pla<»d  at  the  bottom  of  the  nutrition 
label  that  is  followed  by  the  statement 
"Diily  Value  not  established."  FDA  is  . 
proposing  to  amend  §  101.36(b)(3)  lo 
renroye  all  references  to  vitamin  K, 
chloride,  chromium,  fluoride, 
manganese,  molybdenum,  and 
selenium.  Because  these  nutrients  are  " 
proposed  to  be  included  in 
§  101.9{c)(H)(iv).  they  will  be  permitted 
to  be  listed  in  nutrition  labeling  without 
.specific  provision. 

With  regard  lo  §  101.36(b)(4)  and 
(b)(4)(vi).  once  RDI's  are  established  for 
vitamin  K.  chloride,  chromium, 
fiuoride.  manganese,  molybdenum,  and 
selenium  for  adults  and  children  4  or 
more  years  of  age.  the  percent  Daily 
Value  of  these  nutrients  will  be  able  to 
be  calculated  for  this  group.  However, 
because  RDI's  are  not  being  proposed  for 
infants,  children  less  than  4  years  of  age, 
and  for  pregnant  or  lactating  women  (as 
discussed  in  section  IV.C.l.  of  this 
document),  labels  of  products 
represented  or  purported  lo  be  for  use 
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by  those  groups  will  not  be  able  to 
declare  the  percent  Daily  Value  for  these 
nutrients.  Therefore,  FDA  is  proposing 
to  amend  §  101.36(b)(4)  and  (b)(4)(vi)  to 
provide  for  the  use  of  an  asterisk  that 
will  refer  to  the  statement  "Daily  Value 
not  established"  for  the  seven  subject 
nutrients  on  products  represented  or 
purported  to  be  for  use  by  infants, 
children  less  than  4  years  of  age,  and 
pregnant  or  lactating  women. 

VI.  Comments 

Interested  persons  may,  on  or  before 
July  7, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VIII.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule 
amending  21  CFR  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  Executive  Order  12866  directs 
agencies  to  e.ssess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  which  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  Regulatory  Flexibility 
Act  requires  that  agencies  analyze 
options  for  regulatory  relief  for  small 
businesses.  FDA  finds  that  this 
proposed  rule  is  not  a  significant  rule  as 
defined  by  Executive  Order  12866.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses. 

'This  proposed  regulation  allows 
manufacturers  of  foods  in  conventional 
food  form  and  dietary  supplements  to 
declare  certain  nutrients  within  the 
nutrition  panel  and  to  make  content 
claims  about  those  nutrients.  The 
proposal  provides  flexibility  for  those 


manufacturers  who  wish  to  disclose 
information  about  these  seven  nutrients 
without  imposing  requirements  on  those 
firms  producing  products  without  these 
nutrients.  Manufacturers  of  food  in 
conventional  food  form  must  change 
food  labels  if  any  of  the  nutrients  are 
added  to  the  product  or  if  any  claims  are 
made.  FDA  is  unsure  of  the  extent  to 
which  this  will  occur.  FDA  believes  that 
the  costs  of  this  regulation  are  minimal. 
This  regulation  will  create  benefits  to 
the  extent  that  the  additional 
information  allowed  in  nutrition 
labeling  will  help  consumers  make 
healthy  dietary  choices. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  S,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454.  1455):  sees.  201,  301,  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

2.  Section  101.3,  effective  May  8, 
1994,  is  amended  by  revising  paragraph 
(e)(4)(ii)  to  read  as  follows: 

f  101.3    Menttty  labeling  Of  food  m 
packaged  form. 

•        •        •        •       • 

(e)  •  •  • 
(4)  •  •  • 


(ii)  For  the  purpose  of  this  section,  a 
measurable  amount  of  an  essential 
nutrient  in  a  food  shall  be  considered  to 
be  2  percent  or  more  of  the  Daily 
Reference  Value  (DRV)  of  protein  listed 
under  §  101.9(c)(7)(iii),  of  potassium 
listed  under  §  101.9(c)(9).  and  of  the 
Reference  Daily  Intake  (RDI)  of  any 
vitamin  or  mineral  listed  under 
§  101.9(c)(8)(iv),  except  that  selenium, 
molybdenum,  fiuoride,  and  chromium 
need  not  be  considered. 


3.  Section  101.9.  effective  May  8, 
1994,  is  amended  by  revising  paragraph 
(c)(8)(iv)  to  read  as  follows: 

f  101.9    Nutrition  Labeling  of  foods. 

*  *  •  *  • 

(c)  •  •  • 

(8)  •  •  • 

(iv)  The  following  RDI's  and 
nomenclature  are  established  for  the 
following  vitamins  and  minerals  which 
are  essential  in  human  nutrition: 
Vitamin  A.  5.000  International  Units. 
Vitamin  C.  60  milligrams. 
Calcium,  1000  milligrams. 
Iron,  18  milligramis. 
Vitamin  D,  400  International  Units. 
Vitamin  E,  30  International  Units. 
Vitamin  K,  80  micrograms. 
Thiamin,  1.5  milligrams. 
Ribofiavin,  1.7  milligrams. 
Niacin.  20  milligrams. 
Vitamin  B6,  2.0  milligrams. 
Folate,  400  micrograms. 
Vitamin  B12, 6  micrograms. 
Biotin,  300  micrograms. 
Pantothenic  Acid,  10  milligrams. 
Phosphorus,  1000  milligrams. 
Iodine,  150  micrograms. 
Magnesium,  400  milligrams'. 
Zinc,  15  milligrams. 
Selenium,  70  micrograms. 
Copper,  2.0  milligrams. 
Manganese.  3.5  milligrams. 
Fluoride.  3.0  milligrams. 
Chromium.  130  micrograms. 
Molybdenum,  160  micrograms. 
Chloride,  3,400  milligrams. 

4.  Section  101.36  is  amended  by 
revising  paragraph  (b)(3),  (b)(4) 
introductory  text,  and  (b)(4)(vi)  to  read 
as  follows: 

f  101 .36    Nutrition  labeling  of  dietary 
supplements  of  vitamins  or  mineraia. 

•        •        •        •        • 

(b)  •  •  • 

(3)  A  listing  of  all  nutrients  required 
in  §  101.9(c)  Ihat  are  present  in  the 
dietary  supplement  in  quantitative 
amounts  by  weight  that  exceed  the 
amount  that  can  be  declared  as  zero  in 
§  101.9(c).  Those  nutrients  that  are  not 
present,  or  that  are  present  in  amounts 
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that  would  be  detlaied  as  zero,  shall  not 
be  declared.  In  addition,  potassium 
shall  be  declared  except  when  present 
in  quantitative  amounts  by  weight  that 
allow  a  declaration  of  zero.  The  nanw  of 
each  nutrient  listed  shall  be 
immediately  followed  by  the 
quantitative  amount  by  weight  of  the 
nutrient.  Nutrient  names  and 
quantitative  amounts  shall  be  presented 
in  a  column  under  the  headmg 
"Amount  Per  Ser..  ing"  and  aligned  on 
the  left  side  of  the  nutrition  label.  The 
heading  "Amount  Per  Serving"  shall  be 
separated  from  other  information  on  the 
label  by  a  bar  above  and  beneath  it. 
except  thi?i  when  calories  are  listed,  the 
bar  shall  b«  placed  beneath  the  calorie 
declaration.  When  the  serving  size  of 
the  product  is  one  unit  (eg.,  1  tablet), 
a  heading  consistent  with  the 
declaration  of  serving  size,  such  as 
"Amount  per  Tablet*  or  "Each  Tablet 
Contains."  may  be  used  in  place  of  the 
heading  "Amount  per  Serving. '  Other 
appropriate  terms,  such  as  capsule, 
packet,  or  teaspoonftil.  may  be  used  in 
place  of  the  term  "Serving." 

(4)  A  listing  of  the  percent  of  the  Daily 
Value  (i.e..  the  percent  of  the  REH  as 
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in  §  101.9(cM8M»v)  or  DRV  as 
in  §101.9<cH9)).  where 
,  of  all  nutrients  listed  in  the 
label,  except  that  the  percent 
may  be  omitted  as  provided 
I  )(7),  no  percent  shall  be 
>ugars,  and.  for  bbels  of 
II  pplements  of  vitamins  and 
hat  are  represented  or 
to  be  for  u.se  by  infants, 
ess  than  4  years  of  age.  or 
if  lactating  women,  no  percent 
gjven  for  vitamin  K,  chloride, 
fluoride,  manganese, 
,  or  selenium.  This 
)n  shall  be  presented  in  one 
gned  under  the  heading  of 
Value"  and  to  the  right  of  the 
nutrient  names  and  amounts, 
ngs  "%  Daily  Value  PV)," 
Percent  Daily  Value,"  or 
)V"  may  be  substituted  for  "% 
"  The  heading  "%  Daily 
be  placed  on  the  same  line 
ing  "Amount  Per  Serving"  or 
this  heading  ar>d  the  bar 
it,  except  that  "%  Daily 
I  be  placed  beneath  this  bar 
information  is  required  to 
Calorie  information  shall  be 
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placed  beneath  "Amount  Per  Serving" 
and  above  the  bar. 


(vi)  When  no  percent  is  given  for 
sugars,  or,  on  labels  of  dietary 
supplements  of  vitamins  and  minerals 
that  are  represented  or  purported  to  be 
for  use  by  infants,  children  less  than  4 
years  of  age.  or  pregnant  or  lactating 
women,  when  no  percent  is  given  for 
vitamin  K.  chloride,  chromium, 
fluoride,  manganese,  molybdenum,  or 
selenium,  an  asterisk  shall  be  placed  in 
the  "%  Daily  Value"  column  that  shall 
refer  to  another  asterisk  that  is  pla«»d  al 
the  bottom  of  the  nutrition  label  and 
followed  by  the  statement  "Daily  Value 
not  established." 
*         •         •         •         • 

Diited:  Dfonr.btY  23,  1993. 
David  A.  Kessler. 
Comwissioner  of  Food  and  Dnig^. 
Donna  E.  Shslala, 

Secretary  of  Health  and  Human  Sen-ices. 
IFR  Doc.  93-31816  Filed  12-29-93:  S  45  a»n| 
aaiMG  cooe  «iao-ot-r 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  93»M)4ail 

RIN090S-AB67 

Food  Labeling:  Health  Claims  and 
Lat)el  Statements;  Folate  and  Neural 
TutM  Defects 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  in  accordance  with  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments),  as  amended  by  the 
Dietary  Supplement  Act  of  1992  (the  DS 
act),  the  regulation  proposed  on  October 
14,  1993  (58  FR  53254),  to  authorize  the 
use  of  a  health  claim  about  the 
relationship  between  folate  and  the  risk 
of  neural  tube  defects  (NTD's)  is  now 
considered  a  final  regulation  for  dietary 
supplements  of  vitamins,  minerals, 
herbs,  and  other  similar  nutritional 
substances  (dietary  supplements).  The 
proposed  regulation  set  out  the 
information  that  must  be  included  in 
such  a  health  claim  to  ensure  that  it  is 
an  accurate  representation  of  the  effect 
of  intake  of  folic  acid  on  the  risk  of 
NTD's.  and  that  any  claims  that  are 
made  are  understandable,  informative, 
and  not  misleading. 

DATES:  The  Final  regulation  will  become 
>  effective  on  July  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  W.  Riggins.  Office  of  Policy  (HF- 
23),  Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville,  MD 
20857. 301-443-2831. 

or 
Jeanne  1.  Rader,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-175),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-205-5375. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  that,  in 
accordance  with  section  3(b)(l)(A)(ii), 
(b)(l)(A)(x),  and  (b)(2)  of  the  1990 
amendments  as  amended  by  the  DS  act 
(Pub.  L  102-571),  the  regulation 
proposed  on  October  14, 1993  (58  FR 
53254).  to  authorize  the  use  of  a  health 
claim  about  the  relationship  between 
folate  and  the  risk  of  NTD's  is  now 
considered  a  final  regulation  for  dietary 
supplements  of  vitamins,  minerals, 
herbs,  and  other  similar  nutritional 
substances  (dietary  supplements). 


II.  Passage  of  1990  Amendments 

The  1990  amendments  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(Pub.  L.  101-535)  gave  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary),  and  by  delegation  FDA.  the 
authority  to  issue  regulations 
authorizing  health  claims  on  the  labels 
and  in  the  labeling  of  foods.  Section 
403(r)(l)(B)  of  the  act  (21  U.S.C. 
343(r)(l)(B))  provides  that  a  product  is 
misbranded  if  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  di.sease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  procedures  and 
standards  established  under  section 
403(r)(3)  and  (rH5){D)  of  the  act  (21 
y.S.C.  343{r)(3)  and  (r)(5)(D)). 

The  1990  amendments  also  directed 
the  Secretary  to  determine  through 
rulemaking  whether  claims  regarding  10 
nutrient-disease  relationships  met  the 
requirements  of  the  act.  The 
relationship  of  folic  acid  and  NTD's  was 
among  those  10  topics  (section 
3(b)(l)(A)(x)  of  the  1990  amendments). 

III.  Chronology  of  Regulatory  and  Other 
Activities  Related  To  Folate  and  Nid's 

A.  The  1991  Proposed  Rule 

In  the  Federal  Register  of  November 
27.  1991  (56  FR  60537).  FDA  proposed 
to  not  authorize  a  health  claim  on  folic 
acid  and  NTD's.  The  agency  tentatively 
concluded  that  the  available  evidence 
did  not  establi-sh  that  the  standard  that 
FDA  had  proposed  for  health  claims  for 
dietary  supplements  under  section 
403(r)(5)(D)  of  the  act  was  met.  that  is. 
that  there  was  not  significant  scientific 
agreement,  based  on  the  totality  of 
publicly  available  scientific  evidence, 
that  the  claim  is  valid. 

B.  The  Public  Health  Service 
Recommendations 

In  September  1992,  the  Public  Health 
Service  (PHS)  issued  a  recommendation 
that  all  women  of  childbearing  age  in 
the  United  States  who  are  capable  of 
becoming  pregnant  should  consume  0.4 
milligram  (mg)  of  folic  acid/day  for  the 
purpose  of  reducing  their  risk  of  having 
a  pregnancy  affected  with  spina  bifida 
or  other  NTD's.  The  recommendation 
was  based  on  data  suggesting  that  folic 
acid,  when  given  at  a  high  dose  (4  mg). 
can  reduce  the  risk  of  recurrence  of 
NTD's  and  on  a  synthesis  of  information 
from  studies  that  used  multivitamins 
containing  folic  acid  at  dose  levels  from 
0  to  1 .000  micrograms/day.  The  PHS 
recommendation  identified  approaches 
and  identified  outstanding  issues, 
including  the  appropriate  intake  of 
folate,  the  potential  role  of  other 
nutrients  in  reduction  of  risk  of  NTD's. 


safety  concerns,  and  the  "folate- 
preventable"  fraction  of  NTD's. 

C.  The  Dietary  Supplement  Act  of  1992 

In  October  1992,  the  DS  act  was 
enacted.  This  statute  imposed  a 
moratorium  on  FDA's  implementation 
of  the  1990  amendments  with  respect  to 
dietary  supplements  until  December  15, 
1993.  The  DS  act  directed  FDA  to  issue 
proposed  rules  to  implement  the  1990 
amendments  with  respect  to  dietary 
supplements  by  June  15, 1993,  and  to 
issue  final  rules  based  on  these 
proposals  by  December  31,  1993.  The 
DS  act  also  amended  the  so-called    . 
"hammer"  provision  of  the  1990 
amendments,  section  3(b)(2)  of  the  1990 
amendments,  to  provide  that  if  the 
agency  did  not  meet  the  established 
December  31. 1993.  timeframe  for 
issuance  of  final  rules,  the  proposed 
regulations  would  be  considered  final 
regulations. 

D.  The  1993  Final  Rules  for  Health 
Claims  for  Foods  in  Conventional  Food 
Form 

On  January  6.  1993  (58  FR  2606),  FDA 
published  a  final  rule  to  not  authorize 
a  health  claim  for  folic  acid  and  NTD's. 
However,  the  agency  reaffirmed  its 
support  of  the  PHS  recommendation 
that  all  women  of  childbearing  age  in 
the  United  States  who  are  capable  of 
becoming  pregnant  should  consume  0.4 
mg  of  folic  acid  daily  to  reduce  their 
risk  of  having  a  pregnancy  affected  with 
spina  bifida  or  other  NTD's.  The  agency 
noted,  however,  that  unresolved 
questions  about  the  safe  use  of  folate 
remained.  The  agency  concluded  that  it 
could  not  authorize  a  health  claim  until 
these  questions  were  resolved.  Because 
of  the  DS  act.  FDA  took  no  final  action 
with  respect  to  the  use  of  a  health  claim 
on  folic  acid  and  NTD's  on  dietary 
supplements. 

E.  The  1993  Proposal  to  Authorize  a 
Health  Claim  on  Folic  Acid  and  NTD's 

On  October  14.  1993,  FDA  published 
a  proposed  rule  to  authorize  the  use  of 
a  health  claim  about  the  relationship  of 
folate  and  NTD's  on  the  labels  of  foods 
in  conventional  food  form  and  dietary 
supplements  (58  FR  53254).  FDA 
provided  60  days  for  comment  on  this 
proposed  action.  The  comment  period 
closed  on  December  13. 1993. 

Section  3(b)(2)  of  the  1990 
amendments,  as  amended  by  section 
202(a)(2)(B)(ii)  of  the  DS  act.  provides 
that  if  the  Secretary  does  not  promulgate 
final  regulations  on  any  of  the  health 
claims  applicable  to  dietary 
supplements  in  a  timely  manner,  the 
proposed  regulations  shall  be 
considered  final  regulations  but  not 
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until  December  31,  1993.  FDA  did  not 
issue  a  final  regulation  on  the  use  of  a 
health  claim  on  folic  acid  and  NTD's  on 
dietary  supplements  by  December  31. 
1993.  Therefore.  FDA  is  issuing  this 
document  announcing  that  by  operation 
of  the  law,  the  proposal  to  authorize  a 
health  claim  about  the  relationship  of 
folate  and  NTD's  published  in  the 
Federal  Register  of  October  14. 1993.  is 
now  considered  a  final  regulation 
applicable  to  the  labels  and  labeling  of 
dietary  supplements  only.  The  agency 
proposed  that  21  CFR  part  101  be 
amended  as  follows: 

PART  101— FOOD  LABELING 

2.  Section  101.71  Health  claims: 
claims  not  authorized  is  amended  by 
removing  paragraph  (c)  and  by 
redesignating  paragraphs  |d)  through  (f) 
as  |c)  through  (e),  respectively. 

3.  New  §  101.79  is  added  to  .subpart  E 
to  read  as  follows: 

S  101.79    Health  claims:  folate  and  neural 
tube  defects. 

(a)  Helationship  between  folate  and 
neural  lube  defects— {i)  Definition. 
Neural  tube  defects  are  serious  birth 
defects  of  the  brain  or  spinal  cord  that 
can  result  in  infant  mortality  or  serious 
disability.  The  birth  defects 
anencephaly  and  spina  bifida  are  the 
most  common  forms  of  neural  lube 
defects  and  account  for  about  90  percent 
of  these  defects.  These  defects  result 
from  failure  of  closure  of  the  covering  of 
the  brain  or  spinal  cord  during  early 
embryonic  development.  Because  the 
neural  tube  forms  and  closes  during 
early  pregnancy,  the  defect  may  occur 
before  a  woman  realizes  that  she  is 
pregnant. 

(2)  FelaHnnship.  The  available  data 
show  that  diets  adequate  in  folate  may 
reduce  the  risk  of  neural  tube  defects. 
The  strongest  evidence  for  this 
relationship  comes  from  ari  intervention 
study  by  the  Medical  Research  Council 
of  the  United  Kingdom  that  showed  that 
women  at  risk  of  recurrence  of  a  neural 
tube  defect  pregnancy  who  consumed  a 
.supplement  containing  4  milligrams 
(mg)  (4.000  micrograms  (ng))  folic  acid 
daily  had  a  reduced  risk  of  having  a 
child  with  a  neural  tube  defect. 
(Products  that  contain  this  level  of  folic 
acid  are  drugs.)  In  addition,  based  on  its 
review  of  a  Hungarian  intervention  trial 
that  used  a  multivitamin  and 
multimineral  preparation  containing 
800  ng  (0.8  mg)  of  folic  acid,  and  its 
review  of  the  observational  studies  that 
reported  use  of  multivitamins 
containing  0  to  1,000  ng  of  folic  acid, 
the  Food  and  Drug  Administration 
concluded  that  most  of  these  studies 


had  esults  consistent  with  the 

com  usion  that  folate,  at  levels 

attai  lable  in  usual  diets,  may  reduce  the 

risk  )f  neural  tube  defects. 

(b  Significance  of  folate— (\)  Public 
heal  h  concern.  Neural  tube  defects 
occu  ■  in  approximately  0.6  of  1,000  live 
birth  5  in  the  United  States  (i.e.,  about 
2,501 1  cases  among  4  million  live  births 
anni  ally).  Neural  tube  defects  are 
belie  ved  to  be  caused  by  many  factors. 
The   ingle  greatest  risk  factor  for  a 
neuril  tube  defect-affected  pregnancy  is 
a  personal  or  family  history  of  a 
pregi  lancy  affected  with  a  such  a  defect. 
How  >ver,  about  90  percent  of  infants 
with  a  neural  tube  defect  are  horn  to 
wom  in  who  do  not  have  a  family 
histo  7  of  these  defects.  The  available 
evid«  nee  shows  that  diets  adequate  in 
folat<  may  reduce  the  risk  of  neural  tube 
defec  ts  but  not  of  other  birth  defects. 

(2)  Populations  at  risk.  Prevalence 
rates  or  neural  tube  defects  have  been 
repoi  [ed  to  vary  with  a  wide  range  of 
fbcto  s,  including  genetics,  geography, 
socio  ?conomic  status,  maternal  birth 
cohoit,  month  of  conception,  race, 
nutri  ion,  and  maternal  health, 

indu  ling  maternal  age  and 
repro  iuctive  history.  Women  with  a 
close  relative  (i.e..  sibling,  niece, 
neph  iw)  with  a  neural  tube  defect, 
those  with  insulin-dependent  diabetes 
meMi  us,  and  women  with  seizure 
disori  lers  who  are  being  treated  with 
valpr  lie  acid  or  carbamazepine  are  at 
signi   cantly  increased  risk  compared 
with  vomen  without  these 
chara  ;teristics.  Rates  for  neural  tube 
defec  s  vary  within  the  United  States, 
with  ower  rates  observed  on  the  west 
coast  han  on  the  east  coast. 

(3)  'hose  who  may  benefit.  Based  on 
a  synl  lesis  of  the  results  of  several 
ohser  ational  studies,  the  Public  Health 
Servii  e  has  estimated  that  about  50 
perce  it  of  neural  tube  defect-affected 
pregn  mcies  in  the  United  States  (e.g., 
about  1,250)  may  be  averted  annually  if 
all  wc  men  consume  adequate  amounts 
of  folite  daily  (i  e.,  0.4  mg)  throughout 
their  ( hildbearing  years. 

(c)    Requirements.  The  label  or 
labeli  ig  of  food  in  conventional  food 
form  <  r  dietary  supplements  may 
contai  i  a  folate/neural  lube  defect 
health  claim  provided  that: 

(1)  (  'enernf  requirements.  The  health 
claim  or  a  food  or  supplement  meets  all 
of  the  general  requirements  of  §  101.14 
for  hei  1th  claims,  except  that  a  food  or 
dietar  r  supplement  may  qualify  to  bear 
the  he  ilth  claim  if  it  meets  the 

defini  ion  of  the  term  "good  source." 

(2)  ^  pecific  requirements— 1\)  Nature 
of  the  :laim—lA)  Helationship.  A  health 
claim  hat  women  who  are  capable  of 
becom  ing  pregnant  and  who  consume 


adequate  amounts  of  folate  daily  during 
their  childbearing  years  may  reduce 
their  risk  of  having  a  pregnancy  affe<:ted 
by  spina  bifida  or  other  neural  tube 
defects  may  be  made  on  the  label  or 
labeling  of  foods  in  conventional  food 
form  or  of  dietary  supplements  provided 
that: 

(B)  Specifying  the  nutrient.  In 
specifying  the  nutrient,  the  claim  shall 
use  the  terms  "folate,"  "folic  acid," 
"folacin."  "folate,  a  B  vitamin,"  "folic 
acid,  a  B  vitamin,"  or  "folacin,  a  B 
vitamin." 

(C)  Specifying  the  condition.  In 
specifying  the  health-related  condition, 
the  claim  shall  identify  the  birth  defects 
as  "neural  tube  defects."  "birth  defects, 
spina  bifida,  or  anencephaly,"  "birth 
defects  of  the  brain  or  spinal  cord 
anencephaly  or  spina  bifida."  or  "spina 
bifida  or  anencephaly,  birth  defects  of 
the  brain  or  spinal  cord;" 

ID)  Multifactorial  nature.  The  claim 
shall  state  that  neural  tube  defects  have 
many  causes  and  shall  not  imply  that 
folate  intake  is  the  only  recognized  risk 
factor  for  neural  tube  defects. 

(E)  Prevalence.  In  specifying  the 
prevalence  of  neural  tube  defects  among 
women  in  the  general  population,  the 
claim  shall  state  that  such  birth  defects 
"which,  while  not  widespread,  are 

extremely  significant"  or birth 

defects  •  *  *  that,  while  not  widespread, 
are  extremely  significant." 

(F)  Reduction  in  risk.  The  claim  shall 
not  attribute  any  specific  degree  of 
reduction  in  risk  of  neural  tube  defects, 
including  mention  of  the  Public  Health 
Service  estimate  that  50  percent  of 
neural  tube  defects  may  be  averted 
annually,  to  maintaining  an  adequate 
folate  intake  throughout  the 
childbearing  years.  The  claim  shall  state 
that  some  women  may  reduce  their  risk 
of  a  neural  tube  defect  pregnancy  by 
maintaining  adequate  intakes  of  folic 
acid  during  their  childbearing  years. 

(G)  Safe  upper  limit  of  daily  intake. 
Claims  on  fortified  foods  in 
conventional  form  and  on  dietary 
supplements  that  contain  more  than  25 
percent  of  the  RDI  for  folate  (100  jig  per 
serving  or  per  unit)  shall  state  that  1  mg 
folate  per  day  is  the  safe  upper  limit  of 
intake  (e.g.,  "Folate  consumption 
should  be  limited  to  1.000  >ig  per  day 
from  all  sources.") 

(H)  The  claim.  The  claim  shall  not 
state  that  a  specified  amount  of  folate 
(e.g.,  400  Mg  in  a  dietary  supplement)  is 
more  effective  in  reducing  the  risk  of 
neural  tube  defects  than  a  lower  amount 
(e.g.,  100  >ig  in  a  breakfast  cereal  or  from 
diets  rich  in  fruits  and  vegetables). 

(ii)  Nature  of  the  food— [A] 
Requirements.  The  food  or  supplement 
shall  meet  or  exceed  the  requirements 
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for  a  good  source  of  folate  as  defined  in 
§  101.54; 

(B)  Diets  adequate  in  folate.  The  claim 
shall  identify  diets  adequate  in  folate  by 
using  phrases  such  as  "  *  *  *  diets  that 
include  2  to  4  servings  per  day  of  fruits) 
including  citrus  fruits  and  juices),  3  to 
5  servings  of  vegetables  (including  dark 
green  leafy  vegetables  and  legumes),  6  to 
11  servings  of  enriched  grain  products 
(such  as  breads,  rice,  and  pasta)  and 
fortified  cereals.  Such  diets  provide 
many  essential  minerals  and  vitamins, 
including  folate.  Women  who  do  not  eat 
well-balanced  diets  or  who  may  be 
concerned  about  their  diets  may  choose 
to  obtain  folate  from  dietary 
supplements.";  or  "Adequate  amounts 
of  folate,  a  B  vitamin,  can  be  obtained 
from  diets  rich  in  fruits,  including  citrus 
fruits  and  juices,  vegetables,  including 
dark  green  leafy  vegetables  and  legumes, 
^enriched  grain  products,  including 
breads,  rice,  and  pasta,  fortified  cereals, 
or  a  dietary  supplement.";  or  "Adequate 
amounts  of  folate,  a  B  vitamin,  can  be 
obtained  from  diets  rich  in  fruits,  dark 
.  green  leafy  vegetables  and  legumes, 
enriched  grain  products,  fortified 
cereals,  or  horn  dietary  supplements." 

(C)  Dietary  supplements.  Dietary 
supplements  shall  meet  the  United 
States  Pharmacopeia  (U.S.P.)  standards 
for  disintegration  and  dissolution, 
except  that  if  there  are  no  applicable 
U.S.P.  standards,  the  folate  in  the 
dietary  supplement  shall  be  shown  to  be 
bioavailable  under  the  conditions  of  use 
stated  on  the  product  label. 

(iii)  Limitation.  The  claim  shall  not  be 
made  on  foods  in  conventional  food 
form  or  dietary  supplements  that 
contain  more  than  100  percent  of  the 
RDI  for  vitamin  A  as  retinol  or 
preformed  vitamin  A  or  vitamin  D. 

(iv)  Nutrition  labeling.  The  nutrition 
label  shall  include  information  about 
the  amount  of  folate  in  the  food.  This 
information  shall  be  declared  after  the 
declaration  for  iron  if  only  the  levels  of 
vitamin  A,  vitamin  C,  calcium,  and  iron 
are  provided,  or  in  accordance  with 
§  101.9(c)(8)  and  (c)(9)  if  other  optional 
vitamins  or  minerals  are  declared. 

(3)  Optional  information — (i)  Risk 
factors.  The  claim  may  specifically 
identify  risk  factors  for  neural  tube 
defects; 

(ii)  Relationship  between  folate  and 
neural  tube  defects.  The  claim  may 
include  statements  from  para^aphs  (a) 
and  (b)  of  this  section  that  summarize 
the  relationship  between  folate  and 
neural  tube  defects  and  the  significance 
of  the  relationship  except  for 
information  specifically  prohibited  from 
the  claim. 

(iii)  Personal  history  c^a  neural  tube 
defect-affected  pregnancy.  The  claim 


may  state  that  women  with  a  history  of 
a  neural  tube  defect  pregnancy  should 
consult  their  physicians  or  health  carie 
providers  before  becoming  pregnant. 

(iv)  Daily  value.  The  claim  may 
identify  the  daily  value  level  of  400  )ig 
of  folate  per  day  as  the  target  intake 
goal. 

(d)  Model  health  claims.  The 
following  are  examples  of  model  health 
claims  that  may  be  used  in  food  labeling 
to  describe  the  relationship  between 
folate  and  neural  tube  defects: 

(1)  Example  1.  Women  who  consume 
adequate  amounts  of  folate,  a  B  vitamin, 
daily  throughout  their  childbearing 
years  may  reduce  their  risk  of  having  a 
child  with  a  neural  tube  birth  defect. 
Such  birth  defects,  while  not 
widespread,  are  very  serious.  They  can 
have  many  causes.  Adequate  amounts  of 
folate  can  be  obtained  from  diets  rich  in 
fruits,  dark  green  leafy  vegetables  and 
legumes,  enriched  grain  products, 
fortified  cereals,  or  a  supplement.  Folate 
consumption  should  be  limited  to  1,000 
\ig  per  day  from  all  sources. 

(2)  Example  2.  Women  who  consume 
adequate  amounts  of  folate  daily 
throughout  their  childbearing  years  may 
reduce  their  risk  of  having  a  child  with 
a  birth  defect  of  the  brain  and  spinal 
cord.  Such  birth  defects,  while  not 
widespread,  are  very  serious.  They  can 
have  many  causes.  Adequate  amounts  of 
folate,  a  B  vitamin,  can  be  obtained  from 
diets  rich  in  fruits,  dark  green  leafy 
vegetables  and  legumes,  enriched  grain 
products,  fortified  cereals,  or  a 
supplement.  Women  who  have  had  a 
child  with  a  spinal  cord  birth  defect 
should  consuh  a  physician  before 
becoming  pregnant.  Folate  consumption 
should  be  limited  to  1,000  Mg  per  day 
from  all  sources. 

(3)  Example  3.  Women  who  lake  steps 
to  ensure  that  their  folate  intake  is 
adequate  throughout  their  childbearing 
years  may  reduce  their  risk  of  having  a 
child  with  a  neural  tube  defect.  Such 
birth  defects,  while  not  widespread,  are 
very  serious.  They  can  have  many 
causes.  Adequate  amounts  of  folate,  a  B 
vitamin,  can  be  obtained  from  diets  rich 
in  citrus  fruits  and  juices,  dark  green 
leafy  vegetables  and  legumes,  enriched 
grain  products  such  as  breads,  rice,  and 
pasta,  fortified  cereal,  or  a  supplement. 
Folate  consumption  should  be  limited 
to  1.000  Mg  per  day  from  all  sources. 

(4)  Example  4.  Women  who  take  steps 
to  ensure  that  their  folate  intake  is  at 
least  400  Mg  daily  throughout  their 
childbearing  years  may  reduce  their  risk 
of  having  a  child  with  spina  bifida  or 
anencephaly.  birth  defects  of  the  brain 
or  spinal  cord  that,  while  not 
widespread,  are  very  serious.  These 
birth  defects  can  have  many  causes. 


Adequate  amounts  of  folate,  a  B 
vitamin,  can  be  obtained  from  diets  rich 
in  fruits,  including  citrus  fruits  and 
juices,  vegetables,  including  dark  green 
leafy  vegetables  and  legumes,  enriched 
grain  products,  including  breads,  rice, 
and  pasta,  fortified  cereals,  or  from  a 
supplement.  Women  who  have  had  a 
pregnancy  affected  with  a  neural  tube 
defect  should  consult  a  physician  before 
becoming  pregnant.  Folate  consumption 
should  be  limited  to  1,000  Mg  pc  day 
from  all  sources. 

(5)  Example  5.  Some  women  who 
consume  the  Daily  Value  of  folate  (400 
Mg)  throughout  their  jchildbearing  years 
may  reduce  their  risk  of  having  a  child 
affected  with  spina  bifida  or 
anencephaly,  birth  defects  of  the  brain 
or  spinal  cord  that,  while  not 
widespread,  afe  very  serious.  These 
birth  defects  can  have  many  cau.ses. 
Women  of  childbearing  age  should 
choose  well-balanced  diets  that  include 
2  to  4  servings  per  day  of  fruits 
(including  citrus  fruits  and  juices).  3  to 
5  servings  of  vegetables  (including  dark 
green  leafy  vegetables  and  legumes).  6  to 
11  servings  of  enriched  grain  products 
(such  as  breads,  rice,  and  pasta)  or 
fortified  cereals  throughout  their 
childbearing  years.  Such  diets  provide 
many  essential  minerals  and  vitamins, 
including  folate.  Women  who  may  be 
concerned  about  their  diets  may  choose 
to  obtain  folate  from  a  supplement. 
Folate  consumption  should  be  limited 
to  1,000  Mg  per  day  from  all  sources. 

(e)  Effective  date.  For  fortified  foods, 
this  regulation  is  effective  on  the  date 
the  food  additive  regulation  on  the  use 
of  folic  acid  that  was  proposed  on 
CX;tober  14, 1993.  becomes  effective. 

The  1990  amendments  state  that  FDA 
is  to  promptly  publish  notice  of  the  new 
status  of  the  proposed  regulations  in  the 
Federal  Register.  This  notice  is  issued 
in  response  to  that  requirement.  The 
agency  emphasizes,  however,  that  this 
regulation  is  deemed  to  be  a  final 
regulation  only  with  respect  to  dietary 
supplements. 

The  agency  notes  that  this  document 
is  part  of  a  separate  rulemaking 
contemplated  by  Congress  if  the  final 
regulation  was  not  issued  by  December 
31. 1993.  This  rulemaking  bears  a 
separate  docket  number  from  the  one 
assigned  to  the  October  14,  1993 
rulemaking  to  distinguish  it  from  that 
rulemaking,  which  is  ongoing.  The 
agency  intends  to  continue  its 
rulemaking  with  respect  to  folic  acid 
and  neural  tube  defects  and  !o  issue  a 
final  rule  as  quickly  as  possible. 

In  this  regard,  FDA  recognizes  that 
clarification  with  respect  to  the  legal 
status  of  claims  about  folic  acid  and 
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NTD's  on  foods  in  conventional  food 
form  is  appropriate.  FDA  advises  that, 
given  the  PHS  recommendation  and  the 
results  of  FDA's  preliminary  review  of 
the  evidence  on  this  claim,  at  this  time 
it  has  no  intention  of  taking  action 
against  foods  in  conventional  food  form 
that  are  naturally  high  in  folate  that  bear 
a  claim  on  this  nutrient-disease 
relationship,  so  long  as  the  daim  fully 
complies  with  the  provisions  of  the 
regulation  that  has  become  final  for 
dietary  supplements  by  operation  of 
law. 

However,  for  foods  fortified  with  folic 
acid,  the  agency  has  more  significant 
concerns.  As  explained  in  the  health 
claim  proposal  on  folic  acid  and  NTD's 
(58  FR  53254  at  53288)  and  the  proposal 
to  amend  the  food  additive  regulation 
on  folic  acid  that  published  in  the 
Federal  Register  on  October  14,  1993 
(58  FR  53312).  there  appears  to  be  a 
rather  narrow  range  of  safe  use  of  folic 
acid  in  food.  Based  on  this  tentative 
view,  FDA  would  be  very  concerned,  at 
least  until  it  reached  a  final 
determination  in  those  proceedings,  if 
manufacturers  began  adding  folic  acid 
to  their  products,  or  increasing  the 
amount  of  folic  acid  in  their  products, 
to  qualify  for  a  claim.  Therefore,  FDA 
strongly  discourages  the  use  of  a  health 
claim  about  folic  acid  and  NTD's  on  any 
such  fortiHed  products  pending  the 
issuance  of  a  final  rule  on  this  nutrient- 
disease  relationship. 

As  stated  above.  FDA  intends  to  issue 
a  final  rule  in  the  proceeding  on  a 
health  claim  on  folic  acid  and  NTD's 
that  it  began  on  October  14,  1993,  in  the 
near  future.  FDA  is  in  the  process  of 
evaluating  the  comments  that  it  has 
received  in  that  proceeding,  including 
the  results  of  an  advisory  committee 
meeting  held  on  October  14  and  15. 
FDA  will  attempt  to  resolve  the  issues 
in  that  ongoing  proceeding  as  soon  as 
possible. 

Dated:  December  23, 1993. 
David  A.  Kesskr, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
IFR  Doc.  93-31817  Filed  12-29-93;  8:45  amj 
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Food  Labeling;  Health  Claims  for 
Dietary  Supplements 

[Docket  Nos.  93N>480f ,  93N-480C.  93N> 
480O.  WN-480A,  and  93N-480Z] 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


/  Tuesday.  January  4.  1994  /  Rules  and  Regulations 


SUMMARY  :  The  Food  and  Drug 
Admini!  tration  (FDA)  is  announcing 
that,  in  iccordance  with  the  Nutrition 
Labelinf  and  Education  Act  of  1990  (the 
1990  amendments),  as  amended  by  the 
Dietary  i  iupplement  Act  of  1992  (the  DS 
act),  the  :hange  in  its  regulations  that  it 
propose(   on  October  14. 1993  (58  FR 
53296  th  rough  53305).  to  reflect  its 
tentative  decision  not  to  authorize 
health  c.  aims  relating  an  association 
between  dietary  fiber  and  cancer; 
dietary  f  ber  and  cardiovascular  disease 
(CVD);  a  itioxidant  vitamins  and  cancer; 
omega-3  fatty  acids  and  coronary  heart  * 
disease  ( IHD);  and  zinc  and  immune 
deficien(  y  in  the  elderiy  on  the  labels 
and  in  tl  e  labeling  of  dietary 
supplem  snts  of  vitamins,  minerals, 
herbs,  ar  d  other  similar  nutritional 
substanc  js  (dietary  supplements)  is  now 
consider  jd  a  final  regulation. 
DATES:  T  le  final  regulation  will  become 
effective  on  July  1. 1994. 
FOn  FUR1  HER  INFORMATION  CONTACT: 
Judith  W  Riggins,  Office  of  Policy  (HF- 
23),  Foo<  and  Drug  Administration, 
5600  Pis  lers  Lane.  Rockville.  MD 
20857.3111-443-2831. 

or 
John  N.  1  lathcock.  Center  for  Food 
Safety  ard  Applied  Nutrition  (HFS- 
465),  Foe  d  and  Drug  Administration, 
8301  Mu  rkirk  Rd..  Laurel.  MD  20708. 
301-594-6006. 
SUPPtEMI  NTARY  INFORMATION: 

I.  Backgi  ound 

FDA  is  announcing  that,  in 
accordan  :e  with  section  3(b)(l)(A)(ii), 
(b)(l)(A)l  vi).  {b)(l)(A)(x).  and  (b)(2)  of 
the  1990  amendments  (Pub.  L.  101- 
535),  as  a  mended  by  the  DS  act  (Pub.  L. 
1 02-571  i ,  the  change  in  its  regulations 
that  it  pr(  iposed  on  October  14.  1993  (58 
FR  5329e  through  53305).  to  refiect  its 
tentative  decision  not  to  authorize 
health  clj  ims  relating  an  association 
between  lietary  fiber  and  cancer 
(Docket  ^  o.  93N^80F);  dietary  fiber 
and  CVD  (Docket  No.  93N-480C); 
antioxida  nt  vitamins  and  cancer  (Docket 
No.  93N-i480A);  omega-3  fatty  acids  and 
CHD  (Docket  No.  93N-480O);  and  zinc 
and  immi  me  deficiency  in  the  elderly 
(Docket  ^  o.  93N-480Z)  on  the  labels 
and  in  thi  s  labeling  of  dietary 
supplemc  nts  is  now  considered  a  final 
regulation. 

II.  Fassa]  e  of  1990  Amendments 

The  19'  10  amendments  to  the  Federal 
Food,  Dn  g,  and  Cosmetic  Act  (the  act) 
gave  the  i  «cretary  of  Health  and  Human 
Services  the  Secretary),  and  by 
delegatioi  i  FDA.  the  authority  to  issue 
regulatioi  s  authorizing  health  claims  on 
the  labels  and  in  the  labeling  of  foods. 


Section  403(r)(l)(B)  of  the  act  (21  U.S.C. 
343(r)(l)(B))  provides  that  a  product  is 
mi.sbranded  if  it  bears  a  claim  that 
characterizes  the  relationship  of  a 
nutrient  to  a  disease  or  health-related 
condition,  unless  the  claim  is  made  in 
accordance  with  procedures  and 
standards  established  under  section 
403(r)(3)  and  (r)(5)(D)  of  the  act  (21 
U.S.C.  343(r)(3)  and  (r)(5)(D)). 

The  1990  amendments  also  directed 
the  Secretary  to  determine  through 
rulemaking  whether  claims  regarding  10 
nutrient-disease  relationships  meet  the 
requirements  of  the  act.  Dietary  fiber 
and  cancer,  dietary  fiber  and  CVD, 
antioxidant  vitamins  and  cancer,  zinc 
and  immune  fundion  in  the  elderly, 
and  omega-3  fatty  acids  and  CHD  were 
among  the  topics  that  FDA  was  directed 
to  evaluate  under  section  3(b)(l)(A)(vi) 
and  (b)(l)(A)(x)  of  the  1990 
amendments.  * 

III.  The  1991  Health  Claims  Proposals 
In  the  Federal  Register  of  November 

27,  1991,  FDA  proposed  not  to  authorize 
health  claims  on  dietary  fiber  and  CVD 
(56  FR  60582);  dietary  fiber  and  cancer 
(56  FR  60566);  antioxidant  vitamins  and 
cancer  (56  FR  60624);  zinc  and  immune 
function  in  the  elderiy  (56  FR  60652); 
and  omega-3  fatty  acids  and  CHD  (56  FR 
60663).  The  agency  tentatively 
concluded  that  the  available  evidence 
did  not  establish  that  the  standard  that 
FDA  had  proposed  for  health  claims  for 
dietary  supplements  under  section 
403(r)(5)(D)  of  the  act  was  met,  that  is, 
the  agency  tentatively  concluded  that 
there  was  not  significant  scientific 
agreement,  based  on  the  totality  of 
publicly  available  scientific  evidence 
that  these  claims  are  valid. 

IV.  The  Dietary  Supplement  Act  of  1992 

In  October  1992.  the  DS  act  was 
enacted.  This  statute  imposed  a 
moratorium  on  FDA's  implementation 
of  the  1990  amendments  with  respect  to 
dietary  supplements  until  December  15. 
1993  (although  the  DS  act  did  provide 
that  FDA  could  authorize  claims  for 
dietary  supplements  before  that  date). 
The  DS  act  directed  FDA  to  issue 
proposed  rules  to  implement  the  1990 
amendments  with  respect  to  dietary 
supplements  by  June  15. 1993.  and  to 
issue  final  rules  based  on  these 
proposals  by  December  31.  1993.  The 
DS  act  also  amended  the  so-called 
"hammer"  provision  of  the  1990 
amendments,  section  3(b)(2)  of  the  1990 
amendments,  to  provide  that  if  the 
agency  did  not  meet  the  established 
December  31. 1993.  timeframe  for 
issuance  of  final  rules,  the  proposed 
regulations  would  be  considered  final 
regulations. 
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V.  The  1993  Final  Rules  For  Health 
Claims  For  Foods  in  Conventional  Food 
Form 

On  January  6. 1993,  FDA  published 
final  rules  on  the  general  requirements 
for  health  claims  on  the  labels  and  in 
the  labeling  of  foods  in  conventional 
food  form  (58  FR  2478),  and  final  rules 
authorizing  health  claims  on  seven 
nutrient-disease  relationships  (calcium 
and  osteoporosis:  fat  and  cancer; 
saturated  fat  and  cholesterol  and  CHD: 
fiber-containing  grain  products,  fruits, 
and  vegetables  and  cancer:  fruits, 
vegetables,  and  grain  products  that 
contain  fiber  and  risk  of  CHD;  and  fruits 
and  vegetables  and  cancer).  Three  of  the 
health  claims  that  FDA  authorized  were 
for  fresh  fruits  and  vegetables  and 
grains,  and  thus  these  claims  were  not 
authorized  for  dietary  supplements. 
Because  of  the  DS  act,  FDA  took  no  final 
action  with  respect  to  the  use  on  dietary 
supplements  of  health  claims  on  dietary 
fiber  and  cancer:  dietary  fiber  and  CVD; 
omega-3  fatty  acids  and  CHD;  zinc  and 
immune  function  in  the  elderly:  and 
antioxidant  vitamins  and  cancer.  (The 
agency's  actions  with  respect  to  health 
claims  involving  folic  acid  and  neural 
tube  defects  are  described  in  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

VI.  The  1993  Proposal  to  Not  Authorize 
Health  Claims  For  Dietary  Supplements 

On  October  14. 1993,  FDA  published 
a  proposal  to  not  authorize  health 
claims  on  the  labels  of  dietary 
supplements  on  five  nutrient-disease 
relationships:  Dietary  fiber  and  cancer: 
dietary  fiber  and  CVD;  antioxidant 
vitamins  and  cancer;  omega-3  fatty  acids 
and  CHD:  and  zinc  and  immune 
function  in  the  elderly  (58  FR  53296). 
FDA  provided  60  days  for  comment  on 
this  proposed  action.  Thus,  the 


comment  period  closed  on  December 
13. 1993. 

Section  3(b)(2)  of  the  1990 
amendments,  as  amended  by  section 
202(a)(2)(B)(ii)  of  the  DS  act,  provides 
that  if  the  Secretary  does  not  promulgate 
final  regulations  on  any  of  the  health 
claims  applicable  to  dietary 
supplements  in  a  timely  manner,  the 
proposed  regulations  shall  be 
considered  final  regulations  but  not 
until  after  December  31. 1993.  FDA  did 
not  issue  final  regulations  on  the  use  of 
health  claims  on  dietary  supplements 
on  dietary  fiber  and  cancer:  dietary  fiber 
and  CVD:  antioxidant  vitamins  and 
cancer:  omega-3  fatty  acids  and  CHD: 
and  zinc  and  immune  function  in  the 
elderly  by  December  31,  1993. 
Therefore,  FDA  is  issuing  this  document 
announcing  that  by  operation  of  law.  the 
change  in  its  regulations  that  FDA 
proposed  to  reflect  a  decision  not  to 
authorize  health  claims  about  the 
relationships  of  dietary  fiber  and  cancer: 
dietary  fiber  and  CVD;  antioxidant 
vitamins  and  cancer:  omega-3  fatty  acids 
and  CHD:  and  zinc  and  immune 
function  in  the  elderly,  published  in  the 
October  14, 1993,  Federal  Register,  is 
now  considered  a  final  regulation  by 
operation  of  law.  The  agency  proposed 
that  21  CFR  part  101  be  amended  as 
follows: 

PART  101-^000  LABELING 

2.  Section  101.71  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  1 01 .71    Health  claims:  claims  not 
authorized. 

Health  claims  not  authorized  for  foods 
in  conventional  food  form  or  for  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  substances: 


The  1990  amendments  state  that  FDA 
is  to  promptly  publish  notice  of  the  new 
status  of  the  proposed  change  in  its 
regulations  in  the  Federal  Register.  This 
notice  is  issued  in  response  to  that 
requirement. 

The  agency  notes  that  this  rulemaking 
constitutes  a  separate  rulemaking  from 
that  instituted  with  respect  to  the  five 
nutrient-disease  relationships  on 
October  14.  1993.  This  separate 
rulemaking  was  contemplated  by 
Congress  if  a  final  rule  was  not  issued 
by  December  31, 1993.  The  agency 
notes,  however,  that  the  October  14. 
1993,  rulemaking  remains  ongoing. 

In  particular,  with  regard  to 
antioxidant  vitamins  and  cancer,  on 
November  1  through  3. 1993.  FDA  held 
a  public  conference  on  this  nutrient- 
disease  relationship.  (The  conference 
also  covered  antioxidant  vitamins  and 
CVD.)  The  transcript  of  that  meeting  has 
been  submitted  to  the  Docket  as  a 
comment,  and  other  comments  were 
solicited  in  the  announcement  of  the 
conference  (58  FR  54595.  October  22. 
1993).  FDA  intends  to  consider  all 
comments  and  data  received  at  this 
conference.  FDA  intends  to  take  any 
actions  that  it  concludes  are  warranted 
by  this  information  either  in  the  ongoing 
rulemaking  on  an  antioxidant  vitamins 
and  cancer  claim  for  dietary 
supplements  or.  if  the  agency  concludes 
that  it  is  appropriate,  in  a  separate 
rulemaking. 

Dated:  Decemlx;r  23. 1993. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala. 

Secretary  of  Health  and  Human  Se/vjces.' 
IFR  Doc.  93-31818  Filed  12-29-93:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheiic 
Administration 

50  CFR  Parts  222  and  227 

[Docket  No.  930779-3330;  I.D.  051192B] 

Endangered  and  Threatened  Species; 
Status  of  Sacramento  River  Winter-run 
Chinooli  Salmon 

AGENCY:  National  Manne  Fisheries 
Service  (N'MFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  NMFS  has  determined  that 
the  Sacramento  River  winter-run 
Chinook  salmon  should  he  re<;lassified 
from  threatened  to  endangered  under 
the  Endangered  Species  Act  of  1973 
(ESA).  NMFS  has  determined  that  the 
current  biological  status  of  the  species  is 
endangered  based  on  the  continued 
decline  and  increased  variability  of  run 
sizes  since  its  first  listing  as  a 
threatened  species  in  1989,  the 
expectation  of  weak  returns  in  certain 
years  a&  the  result  of  two  small  year 
classes  (1991  and  1993).  and  continuing 
threats  to  the  population.  Although 
measures  implemented  through 
consultations  conducted  under  section  7 
of  the  ESA  and  State  and  Federal 
regulatory  actions  are  designed  lo 
reduce  adverse  impacts  on  the  species. 
quantifiable  improvements  in 
population  levels  are  not  likely  robe 
evident  for  several  years.  f^JMFS  will 
coolinue  to  closely  monitor  the  status  of 
this  population,  and  evaluate  the 
protective  measures  to  determine 
whether  there  is  evidence  that  these 
measures  have  reduced  or  eliminated 
threats  to  the  species  and  whether  a 
change  in  status  may  be  warranted. 
EFFECTIVE  DATES:  February  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  H.  Ucky,  N'MFS,  Southwest 
Region.  Protected  Species  Management 
Division.  501  W.  Ocean  Blvd..  suite 
4200.  Long  Beach.  CA,  90802-4213 
1310)  980-^015.  or  Margaret  Lorenz. 
rflVlFS,  Office  of  Protected  Resource, 
1335  East-West  Highway.  Silver  Spring 
MD  20910. 1301)713-2322. 

SUPPI.EMENTARY  INFORMATION: 
Background 

Under  the  ESA  and  its  implementing 
regulations  (50  CFR  part  424).  an 
"endangered  species"  is  any  species 
that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
Its  range.  A  "threatened  species  '  is  any 
species  that  is  likely  to  become  an 
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Tabi  e  1.— Annual  Estimated  Rufsi 
SCE  AT  Red  Bluff  Diversion  Dam 


Year 


Nurnterof 
Flsn 


57.306 
84.414 
117,808 
40,409 
53.069 
37,133 
24,079 
21,897 
23.430 
35.096 
17.214 
24.862 
2.3&4 
1.156 
20.041 
1,242 
1331 
2,663 
3.962 
2,422 
2.236 
24»5 
547 
441 
191 
1,180 
341 


I.  the  CDFG  estimated  that  the 
I  un  chinook  salmon  run  size  wa« 
I  '  fish.  This  unexpectedly  small 
r  presented  nearly  a  75  percent 
rom  the  consistent,  but  low, 


run  size  of  2,000  to  3.000  fish  that  had 
•Kxurred  since  1982.  As  a  result  of  this 
unexpected  decline,  NMFS  issued  an 
emerst-nry  interim  rule  listing  the 
winter-run  chinook  salmon  as 
threatened  under  the  ESA  on  August  4 

1989  (.'^4  FR  32085).  During  the  period " 
the  emergency  interim  rule  was  in 
effetl.  NMFS  published  a  proposed  rule 
to  list  wintKr-run  chinook  salmon  as 
threatened  under  the  formal  listing 
procedures  of  the  ESA  on  March  20 

1990  (55  FR  102R0).  To  avoid  a  hiatus 
in  prote<:tion  of  the  species  until  the 
formal  listing  proc:ess  was  completed, 
NMFS  published  a  se<:ond  emergency 
interim  rule  listing  winter-run  chinook 
salmon  as  threatened  on  April  2  1990 
(55  FR  12191).  On  November  5.  1990. 
NMFS  completed  the  formal  listing 
process  and  published  a  final  rule  (55 
FR  46515)  listing  the  species  as 
threatened  under  the  ESA. 

On  June  5,  1991,  the  Ameriiusn 
Fisheries  Society  petitioned  NMFS  to 
reclassify  winter-run  chinook  salmon  as 
an  endangered  species.  At  the  time  the 
petition  was  submitted,  the  best 
preliminary  data  availnble  indicated 
that  the  1991  run  would  consist  of  a 
return  of  only  H8  to  200  adults  from  the 
progeny  of  the  1088  nm  of  2.085  fish. 
The  final  run  size  estimate  made  by  the 
CDFG  for  1991  was  191  fish  (Table  1). 
NMFS  reviewed  the  petition  and 
determined  that  it  contained  substantial 
information  indicating  that  the 
petitioned  action  might  be  warranted. 
On  November  7,  1991,  NMFS 
announced  (56  FR  5898B)  its  intention 
to  review  the  status  of  the  species  lo 
determine  whether  reclassification  was 
appropriate.  After  conduding  a  status 
review,  NMFS  published  a  proposed 
rule  (57  FR  27416)  on  )une  19,  1992,  to 
re<:lassify  winter-run  chinook  salmon  as 
endangered. 

NMFS  published  a  subsequent 
Federal  Register  notice  (58  FR  316KH) 
on  June  4,  1993,  delaying  the  i.s.suanre 
of  a  final  determination  on  the 
recla-ssification  for  up  to  six  months 
pursuant  to  section  4(b)(fi)(B)  of  the 
ESA.  On  September  10,  1993,  NMFS 
published  another  Federal  Register 
notice  that  provided  information  on  the 
1993  run  .size  estimate  (341  fish)  and 
reopened  the  public:  comment  period  on 
the  proposed  rule. 

Tnis  determination  does  not  change 
any  of  the  prohibitions  against  faking 
Sac:ramenJo  River  winter-run  chinook 
salmon.  Section  9  of  the  ESA  prohibits 
taking  endangered  specnes.  The 
regulations  is,sued  when  this  spe<:ies 
was  listed  as  threatened  in  Novemlier 
1990  also  prohibit  taking. 

In  a  separate  rulemaking,  the  U.S. 
Fish  and  Wildlife  Service  (FWS).  which 
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is  responsible  for  the  List  of  Endangered 
and  Threatened  Wildlife,  will  revise  the 
list  to  reflect  the  reclassific:ation  of.this 
specnes  from  threatened  to  endangered. 

Current  Sfatns 

Conservation  measures  were 
implemented  by  the  Bureau  of 
Reclamation  (Bureau)  beginning  in 
1986-1987  in  an  effort  to  improve  adult 
passage  conditions  for  winter-run 
cJiinook  salmon  at  Red  Bluff  Diversion 
Dam  end  to  provide  suitable  spawning 
and  egg  incubation  conditions  for  the 
species  in  the  upper  Sacramento  River 
below  Keswick  Dam.  [)espite  the 
implementation  of  measures  in  1986- 
1987  and  1987-1388,  the  winter-run 
chinook  salmon  run  size  declined  to  441 
fish  in  1990  and  to  191  fish  in  1991.  The 
estimated  1991  run  size  of  191  fish  was 
primarily  llie  result  of  surviving 
progeny  from  the  1988  spawning 
population  of  2.085  fish.  Thus,  the  1S91 
spawning  escapement  represented 
nearly  a  90  percent  decline  in  a  single 
generation,  and  suggested  that  the  1988 
year  class  was  nearly  a  total  failure  (37 
FR  27416). 

In  1992,  the  CDFG  estimated  that  the 
winter-run  chinook  salmon  run  size 
increased  to  1.180  fish.  This  run  size 
was  substantially  higher  than  tlie  runs 
estimated  in  1989  (547  fish),  1990  (441 
fish),  and  1991  (191  fish),  and  it 
represented  more  than  a  100  percent 
increase  in  the  spawning  population  in 
a  single  successive  generation  since  the 
1992  run  was  comprised  primarily  of 
the  surviving  progeny  from  fhe  1989 
run.  In  1989,  the  Bureau  implemented 
Conservation  measures  lo  manage  upper 
Sacramento  River  water  temperatures 
and  provide  improved  fish  passage  at 
the  Red  Bluff.  As  a  result  of  these 
actions,  temperature  conditions  were 
much  improved  with  favorable  water 
temperatures  occurring  from  KeswicJi 
Dam  to  Bend  Bridge  (44  miles 
downstream)  during  almost  the  entire 
spawning  and  egg  incubation  period. 
Spawning  ground  surveys  in  1989  also 
indicated  that  nc^ly  100  percent  of  the 
estimated  run  spawned  in  this  44-mile 
river  reach  where  water  temperature 
was  favorable.  As  a  result  of  these 
factors,  temperature-related  mortality 
was  minimal  in  1909.  The  substantial 
increase  in  the  1992  run  size  suggests 
that  the  measures  implemented  to 
protect  winter-run  chinckok  Sainton  in 
10^59  were  effective,  and  that  similar  or 
more  protective  measures  may  be 
sutxtisful  in  the  future. 

In  1 993.  the  CDFG  estimated  the 
winter-run  chinook  salmon  nm  size  lo 
be  341  fish.  This  represented  nearly  a  30 
percent  decline  of  the  run  size  in  one 
generation.  NMFS  had  anticipaled  that 


the  run  size  would  likely  decline  in 
1993  because  the  1990  spawning 
population  (441  fish)  experienced  less 
favorable  water  temperature  conditions 
during  spaMming  aitd  egg  incubation, 
and  more  of  the  run  spawned 
downstream  from  the  river  reach  where 
temperatures  could  be  suitably  managed 
by  \he  Bureau.  In  1990,  as  a  result  of 
continued  drought  conditions  and  high 
ambient  temperatures,  favorable  water 
temperatures  for  spawning  and  egg 
incubation  were  present  only  from 
Keswick  Dam  to  the  Balls  Ferry  Bridge 
(26  miles  downstream)  during  a  portion 
of  the  egg  incubation  period.  In 
addition,  spawning  distribution  surveys 
indicated  that  nearly  10  percent  of  the 
run  spawned  downstream  from  Balls 
Ferry  where  temperatures  were  not 
favorable.  Therefore,  temperature- 
related  mortality  was  substantially 
higher  in  1990  than  in  1989.  In  addition 
to  less  favorable  temperature  conditions, 
it  is  possible  that  conditions  for 
outmigrants  were  less  than  favorable, 
and  that  ocean  survival  of  the  1990  year 
class  was  reduced  by  the  El  Nino  event 
that  began  in  1991-92. 

Since  the  winter-run  cJiinook  salmon 
was  formally  listed  as  threatened  in 
November  1990  (55  FR  46515),  the 
specues  run  size  has  continued  to 
decJine.  with  the  exception  of  1992,  and 
exhibit  considerable  variability  (Table 
1).  Although  some  protective  measures 
were  implemented  beginning  in  1987, 
this  decline  was  exacerbated  by  the  6- 
year  drought  in  California  (1987-1992). 
Based  on  the  run  size  estimates  for  the 
last  3  year«  (1991-1993),  the  population 
now  has  two  weak  year  classes  (1991 
and  1993).  NMFS  expects  that  the  1994 
nm  will  also  be  weak  because  of  the 
weak  1991  year  class  (191  fish)  and  the 
less  than  favorable  conditions  for 
spawning,  egg  incubation,  and  juvenile 
outmigration  that  occurred  in  1991-92. 
Because  of  the  small  run  in  1991  and 
the  weak  return  expected  in  1994,  this 
year  class  is  likely  to  remain  weakened 
for  some  time. 

As  part  of  the  status  review, 
extinction  probabilities  were  estimated 
(or  the  winter-run  c:hinook  salmcm 
{Mpulation  using  modifications  of  the 
mcidel  de.sa-ibed  by  Dennis, 
Munholland,  and  Scott  (1991).  and  the 
3 -year  geometric  moving  average  of  the 
annual  estimated  run  size  for  the 
periods  of  1967-1993  and  1979  1993. 
respectively.  Results  of  the  analysis 
indicate  that  if  past  treiKls  continue,  the 
population  faces  a  high  probability  of 
dropping  below  100  spewners  per  year 
at  least  once  over  the  next  10  years,  and 
to  even  lower  levels  over  the  50  and  100 
yeai  linte  horizons. 


The  extinction  mocjeling  results 
suggest  that  therisk'of  the  winter-run 
chinook  salmon  population  dropping  lo 
unaoceptably  low  levels  is  high. 
However,  this  type  of  analysis  is  based 
only  on  historical  trends  in  the 
population  (1967-1993)  and  assumes 
that  past  conditions  will  continue  in  the 
future.  Although  the  1994  run  is 
expected  lo  be  weak,  NMFS  believes 
that  conditions  for  winter-run  chinook 
salmon  were  substantially  improved  in 
1992  and  1993  because  of  long-term 
protective  measures  implemented  to 
reduce  impacts  of  Central  Valley  and 
State  Wafer  Project  operations  and 
improve  conditions  for  successful  egg 
incubation,  rearing,  and  outmigration. 
and  the  end  of  the  draught.  In  addition 
to  these  protective  measures,  the  FWS 
has  been  supplementing  the  natural 
production  of  juveniles  with  substantial 
numbers  of  hatchery  produced  fish.  If 
these  protective  measures  and 
supplementation  efforts  prove  to  be 
effective,  run  sizes  in  1995  and  1996 
will  likely  increase.  For  these  reasons, 
the  probability  of  the  population 
declinriTg  to  low  levels  is  probably  less 
than  suggested  by  fhe  extinction 
modeling  analysis.  However,  because 
the  effectiveness  of  these  recently 
implemented  protective  measures  and 
supplementation  efforts  is  unknown  and 
cannot  be  assessed  until  fiiture  runs 
return,  there  remains  substantial  risk 
that  the  population  is  in  danger  of 
extinction. 

Sunuitary  of  Comments 

The  World  Wildlife  Fund  supported 
the  reclassification  and  al.so  encouraf^ 
NMFS  to  develop  and  implement  a 
recovery  plan  for  the  conservation  of 
Sacramento  River  winter-run  chinook 
salmon.  The  Department  of  the  Inferior 
(Interior)  also  supported  the 
recla5sific:ation  of  winter-run  chincxik 
salnran.  and  said  the  population 
remained  at  depressed  levels  and  may 
be  in  danger  of  extinction  after  the  next 
two  runs.  However,  Interior  noted  that 
the  1989  year  class  survived  particularly 
well  and  that  the  resuhing  1992  run  size 
of  1,180  adults  represented  more  than  a 
100  percent  increase  in  size  in  a  single 
suc;cessive  generation.  Interior  also 
acknowledged  that  the  1992  inc  rease  in 
run  size  may  indicate  that  measures 
taken  to  protect  the  population  in  recent 
years  may  be  effetztive.  Interior  also 
provided  fec;hnical  comments  to  clarify 
and  update  facts  contained  in  the 
proposed  rule. 

The  West  lands  Water  District,  the 
Family  Water  Alliance,  and  the  Glenn 
County  Board  of  Supervisors  all 
opposed  recJasai lying  winter-run 
cfainook  sahnoB  because  of  protective 
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measures  that  have  been  recently 
implemented.  They  said  that  the 
threatened  status  should  be  retained 
until  the  effectiveness  of  these  measures 
has  been  assessed. 

Response  to  Comments 

NMFS  agrees  with  the  World  Wildlife 
Fund  that  development  and 
implementation  of  a  recovery  plan  is 
essential  for  the  conservation  and 
recovery  of  winter-run  chinook  salmon. 
For  this  reason,  NMFS  has  appointed  a 
National  Sacramento  River  winter-run 
chinook  salmon  recovery  team, 
comprised  of  fishery  resource  mangers, 
experts  on  winter-run  chinook  salmon 
biology,  and  conservation  biology 
specialists,  to  develop  a  recovery  plan. 
The  recovery  team  has  been  meeting 
since  September  1992  and  will  submit 
a  draft  recovery  plan  to  NMFS  in  1994. 
Interior's  technical  comments  were 
incorporated  where  appropriate. 

NMFS  disagrees  with  the  comments 
of  the  Westlands  Water  District,  the 
Family  Water  Alliance,  and  the  Glenn 
County  Board  of  Supervisors  that 
current  protective  measures  should  be 
allowed  to  be  in  place  for  a  certain 
amount  of  time  and  their  efl^ectiveness 
evaluated  before  NMFS  determines 
whether  reclassification  is  necessary. 
Although  measures  have  been 
implemented  to  reduce  adverse  impacts 
on  winter-run  chinook  salmon,  and 
NMFS  believes  they  are  likely  to  be 
effective,  their  effectiveness  is  currently 
unknown  and  cannot  be  evaluated  until 
data  on  future  returns  are  available. 

One  of  the  factors  to  be  considered  in 
listing,  delisting  and  reclassifying  a 
species  is  "the  inadequacy  of  existing 
regulatory  mechanisms."  Judicial 
interpretation  of  this  language  allows 
NMFS  to  also  consider  the  "adequacy" 
of  regulatory  mechanisms  in  its  listing 
decisions.  It  is  premature  to  determine 
the  adequacy  of  these  measures  for 
purposes  of  this  reclassification.  Most 
measures  will  not  demonstrate  positive 
results  until  the  1996  return  of  adult 
winter-run  chinook  salmon.  NMFS  must 
determine  whether  reclassification  is 
justified  on  the  basis  of  the  current 
status  of  the  population  and  the  factors 
affecting  its  continued  existence. 

Summary  of  Factors  AfiRecting  the 
Species 

Section  4(a)(1)  of  the  ESA  specifies 
Tive  criteria  to  be  evaluated  in  reviewing 
the  status  of  a  species  or  population 
proposed  for  listing  or  reclassification. 
Tho^foUowing  discussion  is  in  addition 
to  the  evaluation  of  these  factors  in  the 
proposed  rulemaking  to  reclassify 
winter-run  chinook  salmon  as  an 
endangered  species  (57  FR  27416,  June 


19. 1992),  the  first  Notice  of 
Determi  lation  (52  FR  6041,  February 
27. 198; ).  a  subsequent  Notice  of 
Determi  [lation  (53  FR  49722,  December 
19. 198: ).  two  emergency  rules  (54  FR 
32088.  ^ugust  4, 1989  and  55  FR  12193. 
April  2, 1990),  the  proposed  rule  to  list 
winter-iun  chinook  salmon  as 
threater  ed  (55  FR  10260,  March  20. 
1990).  a  id  the  final  rule  listing  the 
species  )s  threatened  (55  FR  46515, 
NovemlerS,  1990). 

1 .  The  I  resent  or  Threatened 
Destruc  ion.  Modification,  or 
Curtaili  lent  of  its  Habitat  or  Range 

Modification  and  loss  of  spawning 
and  rearing  habitat  have  been  major 
factors  Contributing  to  the  decline  of  the 
winter-i  un  chinook  salmon. 

Shasta  i  nd  Keswick  Dams 

Or.  F(  bruary  12, 1993.  NMFS  issued 
a  biolof  teal  opinion  and  incidental  take 
stateme  it  to  the  Bureau  of  Reclamation 
which  ( oncluded  that  long-term 
operations  of  the  Federal  Central  Valley 
Project  >nd  the  State  Water  Project 
would  jfeopardize  the  continued 
existence  of  winter-run  chinook  salmon. 
The  opnion  identifies  a  reasonable  and 
prudent  alternative  with  measures 
designee!  to  protect  winter-run  chinook 
salmon  from  the  long-term  operations  of 
Shasta  9nd  Keswick  Dams,  as  well  as 
:ilities  of  the  Central  Valley 
I  Implementation  of  these 
»s  is  expected  to  substantially 
water  temperature  and  flow 
conditions  in  the  upp>er  Sacramento 
River  for  winter-run  chinook  salmon 
spawnifig.  incubation,  and  rearing.  The 
specific  measures  contained  in  the 
reasonable  and  prudent  alternative  that 
relate  te  Shasta  and  Keswick  Dams 
require  the  Bureau  to  (1)  use  a  more 
conseniative  forecasting  approach  to 
determine  the  annual  allocation  of 
deliverable  water  stored  in  Shasta 
Reservoir,  (2)  maintain  a  minimum  end- 
of-water-year  carryover  storage  in  Shasta 
Reservdir  (1.9  million  acre-feet)  for  most 
water  jjear  types,  (3)  maintain  daily 
average  water  temperatures  in  the 
winter-run  chinook  salmon  spawning 
ground^  below  Keswick  Dam  at  no  more 
than  56  degrees  Fahrenheit  from  April 
15  through  August  31  and  at  no  more 
than  6Q  degrees  Fahrenheit  from 
Octobe|- 1  through  October  31,  (4) 
maintain  a  minimum  flow  of  3,250 
cubic  ftet  per  second  (cfs)  frt)m  Keswick 
Dam  from  October  1  through  March  31, 
and  (5)i  reduce  releases  from  Keswick 
Dam  aocording  to  specific  criteria  from 
July  1  lirough  March  31.  The  reasonable 
and  prvdent  alternative  identified 
specific  tem{>erature  control  points  in 
the  up  ler  Sacramento  River  for  various 


operating  scenarios  based  on  the  water 
year  type  and  reservoir  storage 
conditions  at  the  start  of  the  water  year. 

Based  on  forecasted  water  supplies 
and  reservoir  storage  conditions  in 
February  and  March  1993,  the  Bureau 
met  the  reasonable  and  prudent 
alternative  requirement  to  maintain 
water  temperatures  at  or  below  56 
degrees  Fahrenheit  throughout  the 
entire  winter-run  chinook  salmon 
spawTiing  and  incubation  season  from 
Keswick  Dam  to  Bend  Bridge.  The 
CDFC  conducted  numerous  aerial 
surveys  of  redd  (nests)  counts  during 
the  winter-run  chinook  spawning  period 
and  observed  an  unusually  large 
number  of  redds  (in  proportion  to  the 
estimated  run  size)  due  to  excellent 
viewing  conditions  in  the  river.  Based 
on  these  surveys,  virtually  all  redds 
were  observed  in  the  vicinity  of  Redding 
well  upstream  from  Ball's  Ferry.  Two 
redds  were  observed  between  Ball's 
Ferry  and  the  Bend  Bridge  temperature 
control  point,  and  only  a  single  redd 
was  observed  below  Bend  Bridge 
(immediately  downstream  fit>m  the  Red 
Bluff  Diversion  Dam).  As  a  result  of'the 
temperature  control  maintained  by  the 
Bureau  and  the  distribution  of  spawners 
in  the  river,  the  incremental  impact  of 
temperature  on  winter-run  chinook 
salmon  egg  and  juvenile  survival  was 
minimal  in  1993.  In  addition  to 
providing  temperature  control  during 
the  1993  spawning,  incubation;  and 
rearing  season,  the  Bureau's  operations 
in  1993  resulted  in  an  end-of-water-year 
Shasta  Reservoir  storage  (in  excess  of 
3.0  million  acre-feet)  that  far  exceeded 
the  requirements  of  the  reasonable  and 
prudent  alternative. 

The  incidental  take  statement  issued 
with  the  February  1993,  long-term  CVP 
biological  opinion  also  contains  specific 
measures  that  must  be  implemented  to 
minimize  the  effects  of  Shasta  and 
Keswick  Dam  operations  on  winter-run 
chinook  salmon  incidental  take.  These 
measures  include  (1)  the  continuation 
and  expansion  of  temperature 
monitoring  in  the  upper  Sacramento 
River  to  ensure  compliance  with  the 
temperature  criteria,  (2)  NMFS  review  of 
the  Bureau's  proposed  water  allocation 
plans  before  delivery  commitments  are 
made  each  year  to  determine  their 
potential  effects  on  upper  river  water 
temperatures,  and  (3)  monitoring  in  the 
upper  river  when  Keswick  Dam  releases 
are  reduced  to  prevent  the  stranding  of 
juvenile  winter-run  chinook  salmon. 
These  measures  were  implemented  by 
the  Bureau  as  required  by  the  incidental 
take  statement. 

Spawning  habitat  utilized  by  winter- 
run  chinook  salmon  in  the  Sacramento 
River  has  also  been  degraded  by 
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decreases  in  the  rata  of  (eptenishiaenl 
for  gravel  suitable  (or  spewning  |NMFS 
1992c).  fat  1990,  the  California 
DepartoEieiU  of  Water  Resources  placad 
100,000  cubic  3nrds  of  spawning  gravel 
in  tha  upper  Sacraroento  River  between 
Salt  Creek  and  Clear  Craek  to  res««r» 
d^raded  spawning  riffles  »i>  areas  of  the 
river  used  by  winter-run  chinook 
salmon.  The  FWS  has  been  evaluating 
these  gravel  restoration  efforts  »ai 
issued  progress  reports  in  1992  and 
1993.  "Thus  far,  the  majority  of  the  gravel 
remains  where  H  was  originally  placed 
Iwcause  flows  have  not  reached  rates 
gnai  enough  to  disperse  it  in  the  upper 
river.  Studies  by  the  FWS  are  expected 
to  Continue  through  at  least  1993  with 
a  final  report  on  the  program  expected 
in  1994. 

Adult  winter-run  chinook  salmon  can 
also  be  adversely  impacted  by  operation 
of  the  Keswick  Dam  stilling  basin. 
Orerfiow  of  water  from  the  stilhng  basin 
during  operaCioa  of  the  sptlhray  attracts 
upstream  nigraUng  aduh  sahnon  hito 
the  basin  at  th«  base  of  the  Dem  where 
they  become  trapped.  The  CDFG  and 
FWS  have  conducted  fish  rescue 
operatioBS  at  the  stilling  basin  and 
removed  hundreds  of  trapped  sahnon. 
Until  the  hdlity  is  structurally 
modified  to  allow  ftsh  free  passage  back 
to  the  rhrer.  it  is  likely  that  some  aduh 
winter^run  cUnoolt  salmon  will  be  lost. 
To  remedy  this  kn^standiog  problem, 
the  incidental  take  statement  issued 
with  NMFS'  February  12, 1993, 
biological  opinion  requires  the  Bureau 
to  structurally  modify  tha  stilling  basin 
by  no  later  than  December  31, 1993,  so 
that  adult  winter-run  chinook  ta hmnt 
will  be  able  to  freely  pasa  kom  tfia  basin 
back  into  the  Saoamanto  River.  Y&jSFS 
and  the  Baraaa  have  been  meeting  to 
discuss  and  evaluate  ahenwtive 
methods  of  correcting  the  problams  with 
the  stilling  basirt. 

Red  Bhiff  Diversion  Dam 

Another  serious  habitat  concem  for 
winter-run  chinook  salmon  is  the 
impediment  to  aduk  upstream 
migration  caused  by  the  Bureau's 
operation  of  this  dam  on  the  Sacramento 
River.  Operation  of  the  dam  and  the 
associated  Tehama-Colusa  Canal  also 
adversely  impacts  juvenile  winter-run 
chinook  salmon  migrating  dowrtstream 
past  the  fadtity.  Impacts  of  the  dam  and 
its  operations  are  discussed  la  the 
February  12, 1993,  biological  opinion 
addressing  long-tenn  operations  of  tha 
Centnl  Valley  aztd  Slate  Water  Projects. 

The  1993  biological  opinion  also 
includes  specific  measures  to  mimmize 
the  impact  of  gate  operatione  at  Red 
Bhtff  Diversion  Dam  ob  both  the 
upstream  passage  of  adul*  wintcr-rua 


chinook  sabnon  erkd  the  doMmstceam 
passage  of  (uveniles.  TlMse  measures 
require  the  Bureeo  to  eaeintain  the  dam 
gates  in  the  raised  position  el  leatf 
through  April  30, 1993,  and  from 
November  1. 1993.  throu^  at  least 
April  30, 1994.  After  the  Bweeu's 
proposed  pilot  pumping  project  is 
opoational  in  1994,  the  Baraao  must 
raise  the  dam  gates  from  September  15 
through  at  least  May  14  in  all 
sube^uent  years.  Operation  of  dam 
gates  in  accordance  with  this  schedule 
is  expected  to  provide  unimpeded 
access  to  xipptt  river  ^wwning  habitaf 
for  most  m^rating  aduha  and 
subsUntially  reduce  losses  of 
<k>wnstreem  migrating  juveniles  due  to 
predation.  The  Bureau  nMintaincd  the 
dam  gates  in  the  raised  [xnition  through 
April  30. 1993.  In  a  effort  to  provide 
additional  protacticm  for  outmigrating 
yuvenites  in  1993,  the  Bureau  raised  the 
dam  gales  in  midOdober  rather  than  on 
November  1  as  required  by  the 
reasonable  and  prudent  alternative. 
Operation  of  the  TebaaM-GohMa 
Canel  water  diversion  facihtics 
associated  with  Rad  Bhiff  Diversion 
Dam  before  1990  als«  adversely  affected 
juvenile  winter-run  chinook  salmon 
during  their  outmigralion.  To  improve 
operation  of  the  dani  and  canal  and  to 
reduce  impacts  to  juvenile  sahnonids, 
including  winter-run  chinook  salmon, 
the  Bureau  installed  "state-of-the-art" 
drum  screens  and  a  bypass  system  at  the 
canal  headworks  in  1990.  Studies 
conducted  to  date  indicafe  that  the 
entrainment  problem  has  been  greatly 
diminished  by  the  new  screens.  FWS  is 
expected  to  publish  e  report  in  1993 
summarizing  the  results  of  monitoring 
and  evaluation  studies  conducted  in 

1992.  Additional  studies,  including 
monitoring  of  entrainment  and  an 
evaluation  of  mortality  associated  with 
the  bypass  system  is  anticipated  fn 

1993.  The  February  1993  biological 
opinion  for  long-term  CVP  operations 
requires  the  Bureau  io  develop  and 
implement  a  program  to  evaluate  the 
fish  bypass  foidlities,  and  correct  any 
identified  problems.  This  evaluation  has 
not  been  completed. 

The  Bureeu,  in  conjunction  with 
Federal  and  state  fbhery  agencies,  has 
been  evaluating  various  attematives  to 
the  existing  fao'Kties  at  Red  BKiff 
Diversion  Dam.  The  Bureau  publisbed 
an  appraisal  report  in  1992  that 
identified  and  analjrzed  several 
ahemalives  for  improving  fish  passage 
at  the  darn.  Among  the  four  most 
rsaaonabW  alternatives  identified  in  the 
appraisal  report,  two  faivolve 
installatian  of  a  new  pumping  plant 
based  on  the  Ardkimedes  screw  design. 
Tha  Bureeu  has  postponed  final 


selection  of  e  preferred  ahemefive  until 
experimental  data  are  ctrflected  and 
analyzed  from  a  pilot  pttrnping  plant 
thai  will  be  constructed  dtywnstream 
from  the  dam  in  1994. 

The  pilot  pumping  plant  that  the 
Bureau  has  proposed  to  install  at  the 
dam  wilt  consist  of  three  large  pumps  to 
be  kceted  on  the  west  bank  of  the 
Secramenfo  River  immediately 
downstream  from  the  dam.  Two  of  the 
pumpa  will  be  doeed  Archimedes 
pumps  ind  the  third  will  be  e  heHcal 
style  pump,  with  each  having 
8f^>roximaiely  a  100  cfs  capadfy.  This 
pilot  program  is  intended  toevah>ate 
the  pump  design  and  operation,  and  to 
allow  the  Bureau  to  meet  irrigation 
demands  in  the  Tehama-Co^osa  Canal 
service  area  while  mairrtaining  the  dam 
gates  in  the  raised  position.  NMFS 
conducted  an  ESA  section  7 
consultation  with  the  Bureau  on  the 

Eilot  pumping  project  and  issued  a 
iologica)  opinion  and  incideirtal  take 
statement  in  February  1993  which 
requires  the  Bureau  to  conduct  an 
extensive  monitoring  program  to  ; 

evaluate  the  effects  of  fish  passage  by 
the  pumpa  and  assess  the  level  (rf 
taking  Consultation  was  reinitiated  in 
June  1993  to  address  modifications  in 
the  design,  constriiction.  and  operations 
of  the  pumping  facility  that  would  deby 
eventual  operation  from  October  1993  to 
December  1994. 

Pollution 

Pollution  in  the  Sacramento  River  has 
also  degraded  winter-run  chinook 
salmon  spawning  »nd  rearing  habitat,  in 
particular,  NMFS  is  concerned  about  the 
effects  on  adult  w»d  juvenile  winter-run 
chinook  salmon  from  runoff  entering  the 
upper  SacraBMnto  River  that  is 
contaminated  by  heavy  metals  leached 
fttmi  inactive  mining  sites  at  Iron 
Mountain  Kfine  flMif}.  Heavy  metat 
concentrations  from  this  runoff  can 
reach  levels  that  are  lethal  to  winter-run 
chinook  sahnon  eggs  and  jtrveniles. 
MetaMaden  runoff  that  flows  from  IMM 
into  the  Spring  Creek  drainage  is 
impounded  behind  the  Spring  Crwk 
Debris  Dam  operated  by  the  Bureau.  The 
Bureau  generally  operates  this  dam  to 
control  the  release  of  contaminated 
Spring  Creek  flow  in  conjunction  with 
dilution  releases  from  Shasta  and 
Whiskeytown  Reservoirs.  The  Bureau  is 
expected  to  continue  controlhng 
releases  from  Spring  Creek  Debris  Dam 
in  this  manner  until  source  control  and/ 
or  cleanup  can  be  achieved. 

The  Environmental  Protection  Agency 
(EPA)  has  placed  IMM  on  the  Superfund 
F*riorTty  List,  and  the  Slate  of  California 
artd  EPA  are  continuing  to  evaluate 
options  for  the  long-term  control  of 
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contaminants  originating  from  the  IMM 
complex.  Based  on  an  memorandum  of 
Agreement  between  the  Bureau  and 
EPA,  the  Bureau  will  develop  a  plan  to 
enlarge  Spring  Creek  Debris  Dam  to 
provide  additional  storage  for  IMM 
effluent.  EPA  also  issued  a  Record  of 
Decision  on  September  30. 1992. 
identifying  an  interim  remedial  action 
plan  to  clean  up  hazardous  substances 
in  the  Boulder  Creek  Operable  Unit  at 
the  IMM  site.  The  remedial  action 
involves  the  collection  and  treatment  of 
acid  mine  drainage  discharges  from  the 
Richmond  and  Lawson  portals  at  IMM, 
and  the  excavation  and  capping  of 
existing  waste  piles  that  are  eroding  and 
discharging  into  Boulder  Creek  and 
subsequently  Spring  Creek  and  the 
upper  Sacramento  River.  The  Richmond 
and  Lawson  portals  are  the  two  largest 
sources  of  hazardous  materials  at  the 
IMM  site  and  represent  the  sources  for 
nearly  40  percent  of  the  copper  and  80 
percent  ot  the  cadmium  and  zinc 
leached  from  IMM  and  discharged  into 
tributaries  leading  to  the  Sacramento 
River.  In  addition  to  these  activities,  the 
EPA  is  moving  forward  with  plans  to 
study  several  remaining  sources  of 
contamination  at  IMM  and  identify 
appropriate  remedial  actions. 

The  1993  biological  opinion  to  the  ' 
Bureau  also  addressed  contamination 
from  IMM.  The  opinion's  incidental 
take  statement  requires  the  Bureau  to 
operate  Spring  Creek  Debris  Dam  and 
Shasta  Dam  so  as  to  minimize  the 
chronic  exposure  of  adult  and  juvenile 
winter-run  chinook  salmon  to  heavy 
metal  concentrations  and  eliminate  the 
potential  scouring  of  metal  laden 
sediments  from  Keswick  Reservoir. 

NMFS  has  previously  expressed 
concern  thatoutmigrating  juvenile 
winter-run  chinook  salmon  may  be 
adversely  impacted  by  the  disposal  of 
contaminated  dredge  sediments  at 
disposal  sites  located  in  the  San 
Francisco  Bay  area.  The  residence  time 
for  outmigrating  winter-run  chinook 
salmon  through  the  Bay  is  thought  to 
range  from  1  week  to  more  than  2 
months  depending  on  the  water  year 
type.  Prey  organisms  utilized  by 
juvenile  winter-run  chinook  salmon 
may  bioaccumulate  contaminants 
originating  from  in-bay  disposal  of 
contaminated  dredge  sediments,  thereby 
exposing  juveniles  to  these 
contaminants  as  they  forage  and  migrate 
through  the  Bay. 

Although  NMFS  continues  to  be 
concerned  about  the  potential  effects  of 
in-bay  disposal,  the  Corps  has  taken 
recent  action  to  ensure  that  in-bay 
disposal  of  contaminated  materials  does 
not  occur.  In  June  1992.  the  Corps.  EPA. 
the  Regional  Water  Quality  Control 
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Board,  an  1  the  San  Francisco  Bay 
Conserval  ion  and  Development 
Commissi  an  published  proposed 
interim  t»ting  guidelines  for  dredged 
sediments  that  would  be  disposed  of  at 
in-bay  sit^s.  On  February  1. 1993.  the 
Corps  fori  lally  adopted  these  guidelines 
in  Public  Motice  93-2.  These  interim 
testing  gu  delines  are  designed  to  ensure 
that  sufficient  information  is  available 
to  charact  srize  sediments  to  be  dredged 
for  all  pre  ects  so  that  disposal  does  not 
result  in  c  lemical  or  biological 
degradatii  n  of  the  disposal  site.  These 
guideline! ;  are  intended  to  apply  to  all 
open  wat(  r  disposal  projects  until  a 
long-term  plan  for  managing  dredged 
sediment)  in  the  San  Francisco  Bay  area 
is  develo{  ed  and  implemented. 
Althou]  h  the  interim  testing 
guidelines  adopted  by  the  Corps 
represent  pn  important  short-term  action 
aimed  at  freventing  the  in-bay  disposal 
of  contaninated  sediments,  NMFS 
believes  i\  is  essential  that  a  long-term 
strategy  be  developed  and  implemented 
for  San  Fnancisco  Bay  area  dredging  and 
disposal  activities.  To  meet  this  need, 
the  Corpsland  several  other  Federal, 
state  and  local  agencies,  including 
NMFS,  are  developing  a  Long-Term 
Managempnt  Strategy  (LTMS)  for 
managingjdredging  and  disposal 
activities.  The  LTMS  is  designed  to 
provide  appropriate  dredged  material 
disposal  alternatives  for  a  50-year 
planning  horizon  through  the 
designatic^n  of  ocean,  in-bay.  and 
upland  disposal  sites  and  the 
identiflcalion  of  beneficial  reuse 
options.  Implementation  of  the  LTMS 
management  programs  is  anticipated  to 
begin  in  August  1994. 

Bank  StaUilization 

Bank  stfibilization  projects  in  the 
Sacramenko  River  are  believed  to 
adversely  affect  winter-run  chinook 
salmon  rearing  habitat.  The  Corp  of 
Engineers  has  developed  the 
Sacramen  to  River  Bank  Protection 
Project  as  a  long-range  program  for 
construct  on  of  bank  erosion  control 
works.  Ort  October  28. 1991.  NMFS 
issued  a  I  iological  opinion  to  the  Corps 
that  cone  uded  Phase  n  of  the  project 
was  not  iKely  to  jeopardize  the 
continued  existence  of  winter-run 
chinook  salmon.  However,  the 
incidental  take  statement  issued  with 
the  opinion  requires  the  Corps  to  select 
the  least  damaging  bank  stabilization 
methods  available  and  to  provide  NMFS 
with  detailed  mitigation  plans  for  each 
bank  protection  project  in  Phase  II  that 
would  adversely  affect  winter-run 
chinook  salmon  habitat.  Based  on  recent 
information  developed  by  the  FWS 
concerning  bank  protection  methods 


that  minimize  impacts  and  the 
importance  of  protecting  shaded 
riverine  aquatic  habitat.  NMFS 
requested  the  Corps  to  reinitiate 
consultation  on  Phase  II  of  the  project 
in  late  1992.  The  Corps  is  currently 
developing  additional  environmental 
documentation  for  the  remaining  Phase 
II  bank  protection  projects,  and  NMFS 
anticipates  that  further  consultation  will 
be  initiated  when  that  documentation  is 
completed. 

2.  Overutilization  for  Commercial. 
Recreational,  Scientific  or  Educational 
Purposes 

Commercial  and  Recreational  Fishing 

In  1991.  NMFS  consulted  with  tlie 
Pacific  Fishery  Management  Council 
(PFMC)  pursuant  to  section  7  of  the  ESA 
to  evaluate  the  potential  effects  of  the 
proposed  Pacific  Ocean  Salmon  Fishery 
Management  Plan  (FMP)  on  winter-run 
chinook  salmon.  A  biological  opinion 
was  issued  to  the  PFMC  on  March  1. 
1991,  that  concluded  management  of  the 
salmon  fishery  under  the  Pacific  Ocean 
Salmon  FMP  was  not  likely  to 
jeopardize  the  continued  existence  of 
winter-run  chinook  salmon.  An 
incidental  take  statement  was  also 
issued  with  the  opinion  that  authorized 
a  limited  incidental  take  of  winter-run 
chinook  salmon  by  the  ocean  fishery 
(NMFS  1991b).  NMFS  has  also 
consulted  with  the  Council  concerning 
implementation  of  Amendment  4  to  the 
Pacific  Coast  Ground  fish  FMP.  The  . 
opinion  issued  by  NMFS  concluded  that 
implementation  of  the  FMP  would  not 
jeopardize  the  continued  existence  of 
winter-run  chinook  salmon  as  a  result  of 
incidental  bycatch  of  salmon  in  the 
fishery.  NMFS  will  continue  to  consult 
internally  and  with  the  PFMC,  as 
appropriate,  to  ensure  that  ocean 
salmon  and  other  fishery  management 
actions  do  not  jeopardize  the  continued 
existence  of  winter-run  chinook  salmon. 

Since  1987.  the  CDFG  has 
implemented  seasonal  fishing  closures 
in  the  upper  Sacramento  River  and 
monitoned  the  recreational  salmon 
catch.  In  1990,  the  California  Fish  and 
Game  Commission  adopted  regulations 
that  prohibited  the  retention  of  salmon 
in  the  Sacramento  River  when  adult 
winter-run  chinook  salmon  are  present. 
This  closure  has  virtually  eliminated  the 
taking  of  winter-run  chinook  salmon  by 
recreational  fishermen.  NMFS  will 
continue  to  coordinate  with  CDFG 
concerning  in-river  fishing  restrictions. 

Scientific  Studies 

In  1991.  NMFS  issued  an  ESA  section 
10  scientific  research  permit  to  the  FWS 
to  conduct  several  scientific  research 
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studies  on  Sacramento  River  winter-run 
chinook  salmon.  The  FWS's  Northern 
Central  Valley  Fishery  Resource  Office 
published  a  report  in  early  1993 
summarizing  their  1992  activities  under 
the  permit.  The  results  from  the  juvenile 
monitoring  program,  the  hatchery 
propagation  program,  and  the 
temperature  tolerance  experiments  are 
expected  to  significantly  contribute  to 
NMFS  efforts  to  protect  and  recover 
winter-run  chinook  salmon. 

CDFG  and  FWS  also  conduct  annual 
spawning  distribution  surveys  of 
winter-run  chinook  salmon  in  the  upper 
Sacramento  River  and  develop  estimates 
of  the  annual  spawning  run  size  based 
on  counts  of  fish  passing  the  dam.  CDFG 
conducts  aerial  surveys  each  year  to 
count  winter-run  chinook  spawning 
redds  and  determine  their  distribution 
in  the  upper  River.  The  FWS  also  counts 
winter-run  chinook  salmon  redds  in  an 
index  area  in  the  vicinity  of  Redding. 

In  March  1993,  NMFS  modified  the 
FWS's  scientific  research  to  authorize 
the  directed  take  and  sacrifice  of  coded- 
wire  tagged  winter-run  chinook 
juveniles  produced  at  Coleman  National 
Fish  Hatchery  and  collected  during 
monitoring  studies  in  the  Sacramento 
River,  the  Delta,  and  at  the  State  and 
Federal  water  export  facilities  in  the 
southern  Delta.  The  purpose  of  the 
study  was  to  determine  growth  rates  of 
juvenile  winter-run  chinook  salmon 
produced  at  the  hatchery  and  released 
into  the  wild,  and  to  help  verify  the  size 
criteria  developed  by  CDFG  to  separate 
and  identify  juvenile  chinook  salmon  by 
race. 

Under  the  terms  of  the  May  1988  Ten 
Point  Restoration  Plan  for  winter-run 
chinook  salmon,  the  FWS  agreed  to 
fund  and  implement  a  winter-run 
chinook  salmon  propagation  program  at 
the  hatchery.  Prior  to  1991,  this  program 
was  unsuccessful.  However,  in  1991  the 
FWS  was  able  to  successfully  hold  and 
spawn  six  female  winter-run  chinook 
salmon  despite  the  low  numbers  of  fish 
available  (only  22),  and  produce  and 
release  about  11,000  juveniles  into  the 
Sacramento  River  near  Redding, 
California.  In  1992,  the  winter-run 
chinook  salmon  spawning  run  size  was 
substantially  higher  (1,180  fi.sh),  more 
adults  were  collected  for  broodstock 
use,  and  a  total  of  approximately  28,000 
juvenile  winter-run  chinook  salmon 
with  tags  were  released  into  the  upper 
Sacramento  River  in  late  January  1993. 
The  FWS  continued  this  program  in 
1993  using  approximately  17  wild 
aduhs  and  is  currently  rearing  in  excess 
of  20,000  juveniles  at  the  hatchery.  The 
surviving  juveniles  will  eventually  be 
tagged  and  released  into  the  upper 
Sacramento.  This  marking  program  is 


expected  to  provide  information  on  the 
timing  of  winter-run  chinook  salmon 
outmigration  and  growth.  In  addition, 
marked  fish  that  return  to  the  upper 
Sacramento  River  to  spawn  in  the  future 
will  be  easily  distinguishable  from  wild 
fish,  thereby  allowing  the  FWS  to  assess 
the  effectiveness  of  this 
supplementation  program  and  ensure 
that  hatchery  produced  adults  are  not 
mated  with  each  other.  The  marking 
program  may  also  provide  additional 
information  concerning  the  ocean 
harvest  of  winter-run  chinook  salmon. 
NMFS  is  currently  conducting  a  section 
7  consultation  with  the  FWS  to  address 
the  long-term  effects  of  this  propagation 
program,  as  well  as  a  proposed  captive 
broodstock  program,  and  other  existing 
propagation  programs  at  the  hatchery, 
on  the  wild  winter-run  chinook  salmon 
popujation.  NMFS  expects  to  conclude 
con.su Itation  and  issue  a  biological 
opinion  to  the  FWS  before  the  end  of 
1993. 

In  April  1992,  FWS  applied  for  a 
modification  to  its  scientific  research 
permit  in  order  to  initiate  a  captive 
breeding  program  using  about  1,000 
juveniles  that  remained  from  the 
hatchery  propagation  effort  in  1991.  A 
primary  objective  of  this  program  was  to 
provide  insurance  against  extinction  or 
loss  of  unique  genetic  variability  until 
the  wild  winter-run  chinook  salmon 
population  began  to  recover.  The  goal  of 
the  program  is  to  produce  about  200 
mature  broodstock  for  each  of  three 
consecutive  years  beginning  in  1994. 

The  FWS  transferred  approximately 
750  of  the  juveniles  produced  from 
adults  captured  during  the  1991 
spawning  run  to  the  University  of 
California's  Bodega  Marine  Laboratory 
in  September  1992  for  extended  captive 
rearing.  A  small  number  of  these 
juveniles  (approximately  50)  were 
subsequently  transferred  to  Steinhart 
Aquarium  in  San  Francisco  during 
March  1993  for  further  rearing  and 
display.  Additional  juveniles  produced 
from  adults  collected  and  spawned  in 
1992  were  transferred  from  the  hatchery 
to  Bodega  Marine  Laboratory  for 
extended  rearing  in  February  1993.  As 
of  September  1993,  the  Bodega  Marine 
Lab  was  rearing  approximately  425  fish 
from  the  1991  broodyear  and 
approximately  640  fish  from  the  1992 
broodyear.  A  portion  of  the  surviving 
adults  produced  from  the  1991  and  1992 
broodyears  may  eventually  be  returned 
to  the  hatchery  for  use  as  broodstock. 
However,  these  captively  reared  adults 
will  not  be  used  in  any  matings  nor  can 
their  progeny  be  released  into  the  wild 
until  after  NMFS  and  FWS  have 
concluded  the  ongoing  section  7 
consultation  that  is  addressing  the 


potential  adverse  effects  of  the  captive 
broodstock  program  on  wild  fish,  and 
NMFS  has  amended  the  FWS's  existing 
ESA  section  10  research  and 
propagation  permit. 

3.  Disease  or  Predation 

The  magnitude  and  extent  of 
predation  on  winter-run  chinook 
salmon  in  the  Sacramento  River  and 
Sacramento-San  Joaquin  Delta  are 
poorly  known.  However,  studies  by  the 
FWS  have  found  that  predation  at  Red 
Bluff  Diversion  Dam,  primarily  by 
squawfish,  significantly  contributes  to 
the  mortality  of  downstream  winter-run 
chinook  salmon  migrants.  The  FWS  has 
undertaken  periodic  electrofishing 
below  the  dam  which  may  be  useful  in 
developing  a  relative  squawfish 
abundance  index.  All  of  the  fisheries 
agencies  believe  that  before  squawjlsh 
control  is  possible,  more  must  be 
learned  about  their  life  history.  In  1992. 
the  FWS  conducted  limited  studies  of 
predation  at  the  fish  bypass  outfall  as 
part  of  its  continuing  evaluation  of  the 
dam  and  the  new  screens  that  were 
installed  in  1990. 

NMFS  has  addressed  this  problem,  in 
part,  by  requiring  the  Bureau,  through 
the  1993  biological  opinion  on  long- 
term  operations  of  the  Central  Valley 
Project,  to  maintain  the  Red  Bluff 
Diversion  Dam  gates  in  the  raised 
position  during  most  of  the 
outmigration  period.  This  action  is 
expected  to  reduce  substantially  the 
adverse  effects  of  predation  at  the  dam 
on  juvenile  winter-run  chinook  salmon. 

The  potential  for  high  levels  of 
predation  on  juvenile  winter-run 
chinook  salmon  also  exist  at  the  Glen- 
Colusa  Irrigation  District  (COD) 
diversion  facility  and  other  manmade 
structures  such  as  the  California 
Department  of  Water  Resource's  Suisun 
Marsh  Salinity  Control  Structure  and 
Clifton  Court  Forebay  in  the  southern 
Delta.  Predation  studies  conducted  by 
the  CDFG  in  forebay  indicate  that  the 
pre-screening  mortality  of  marked 
salmonids,  primarily  due  to  predation 
by  striped  bass,  is  approximately  75 
percent.  Squawfish  and  striped  bass 
predation  has  also  been  observed  on 
juvenile  salmonids  released  back  into 
the  Sacramento  River  from  salvage 
operations  conducted  by  the  CDFG  at 
Stale  and  Federal  fish  protection 
facilities  in  the  lower  Sacramento- San 
Joaouin  Delta. 

Tne  CDFG  is  conducting  an  extensive 
ongoing  program  to  assess  the 
abundance  of  predators  in  the  forebay, 
remove  predators  by  means  of  gill  nets 
and  other  fishing  gear,  and  investigate 
and  evaluate  all  factors  that  are  thought 
to  contribute  to  pre-screening  losses  of 
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juvenile  salmonids.  The  February  1993 
opinion  on  long-term  operation  of  the 
CVP  indirectly  address  predation  in  the 
forebay  by  limiting  the  combined 
incidental  take  of  juvenile  winter-run 
Chinook  salmon  at  the  State  and  Federal 
facilities  to  1  percent  of  the  annual 
estimated  juvenile  production.  In 
addition,  implementation  of  specific 
measures  contained  in  the  opinion's 
reasonable  and  prudent  alternative, 
such  as  closure  of  the  Delta  Cross 
Channel  and  reverse  flow  criteria  in  the 
western  Delta,  is  expected  to  limit  the 
diversion  of  juvenile  winter-run 
Chinook  salmon  from  the  Sacramento 
River  and  their  subsequent  exposure  to 
predation  in  the  Delta  and  possibly 
Clifton  Court  Forebay. 

The  CDFG  began  a  large-scale 
program  of  stocking  hatchery-reared 
striped  bass  in  1981  through  the  Striped 
Bass  Stamp  Program  authorized  that 
year.  Approximately  60,000  yearling 
bass  were  stocked  that  year,  and  the 
program  increased  substantially  in 
subsequent  years.  Beginning  in  1984, 
the  program  expanded  to  iiu:Iude 
several  private  hatcheries  and  two  state 
facilities.  Between  1982  and  1990,  the 
program  raised  and  planted  nearly  3.0 
million  juvenile  striped  bass. 
Additionally,  privately  reared  yearling 
bass  have  purchased  and  stocked  by  the 
State's  Department  of  Water  Resources 
and  the  Pacific  Gas  and  Electric 
Company  as  mitigation  for  fish  losses  at 
their  facilities  in  the  Delta.  Since  1984, 
the  company  has  purchased  and  stocked 
over  2.5  million  juvenile  bass,  and  the 
State  has  stocked  almost  5.0  million 
juvenile  bass  since  1988. 

Several  groups  raised  concerns  in 
1992  about  the  possible  effects  of 
CDFG's  striped  bass  enhancement  and 
management  program  on  winter-run 
Chinook  salmon.  NMFS  reviewed 
CDFG's  proposed  enhancement  program 
for  1992  and  recommended  several 
changes,  as  well  as  the  implementation 
of  studies  designed  to  assess  the 
magnitude  of  striped  bass  predation  on 
winter-run  chinook  salmon.  As  a  result 
of  these  and  other  concerns,  CDFG 
eventually  decided  to  suspend  the 
planting  of  hatchery-reared  striped  bass 
in  Delta  waters  in  1992.  In  June  1993, 
NMFS  requested  that  CDFG  delay 
further  release  of  hatchery  fish  as  part 
of  its  striped  bass  management  program, 
and  apply  for  an  ESA  section  10 
incidental  take  permit. 

4.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

In  the  final  rule  listing  winter-nm 
Chinook  salmon  as  threaten^  (55  FR 
46515,  November  5, 1990).  NMFS 
concluded  that  the  existing  regulatory 
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mechanisms  at  that  time  were  not 
adequate  to  recover  the  Sacramento 
River  wi  iter-run  chinook  salmon.  In  the 
proposes  rule  reclassifying  the  species 
as  endan  jered  (57  FR  27416.  June  19. 
1992).  NMFS  concluded  that  regulatory 
mechaniims  might  not  have  been 
sufficient  or  applied  effectively.  NMFS 
believes  ihat  measures  currently  being 
taken  by  Federal  agencies  pursuant  to 
their  ESA  section  7  obligations  will 
reduce  adverse  impacts  on  the  species. 
Howevea  these  measures  do  not 
necessarily  provide  for  the  recovery  of 
the  s{>ecips,  but  that  the  continued 
existence  of  the  species  is  not  likely  to 
be  jeopanized.  Further,  the  adequacy  or 
inadequ^y  of  these  measures  cannot  be 
determinied  until  at  least  the  1996  return 
of  adult  Salmon. 

In  addition.  NMFS  believes  that  Title 
XXXrV  of  Public  Law  102-575— Central 
Valley  P^ject  Improvement  Act — which 
was  enadted  by  Congress  in  late  1992 
will  alsoicontribute  to  the  restoration 
and  recojrery  of  the  winter-run  chinook 
salmon.  Although  that  Act  is  intended 
to  protec),  restore,  and  enhance  all 
fishery  r«so\irces  and  habitats  in  the 
Central  Valley  and  Trinity  River  basins 
of  Caiifbinia,  the  implementation  of 
several  provisions  will  directly  benefit 
winter-nin  chinook  salmon  and  aid  in 
its  recovery.  Several  of  the  provisions 
are  also  axj)ected  to  help  implement 
actions  tiat  NMFS  has  identified  as 
necessary  to  avoid  jeopardizing  the 
continu^  existence  of  winter-run 
chinook  salmon  and  ensure  its  eventual 
recoveiyj 

Provisions  of  the  Act  that  have  the 
most  direct  beneficial  effect  on  winter- 
run  chin0ok  salmon  are  those  requiring: 

(1)  De<  ication  of  800.000  acre-feet  of 
CVP  wati  T  for  fish,  wildlife,  and  habitat 
restoratic  n  purposes  annually. 

(2)  Insi  allation  and  operation  of  a 
temperat  ire  control  device  at  Shasta 
Dam  and  modifications  of  CVP 
operatioi  s  to  control  water  temperatures 
in  the  up  >er  Sacramento  River. 

(3)  De\  elopment  and  implementation 
of  measu  -es  at  the  Red  Bluff  Diversion 
Dam  to  n  inimize  fish  passage  problems. 

(4)  Exp  ansion  of  the  FWS's  existing 
hatchery  facility. 

(5)  Moi  lification  of  the  Keswick  Dam 
fish  trap  md  spillway  to  prevent 
trapping  af  fish, 

(6)  Dev  elopment  and  implementation 
of  a  cont  nuing  program  to  restore  and 
replenisl:  lost  spawning  gravel  in  the 
upper  Sa  Tamento  River. 

(7)  Dev  elopment  and  implementation 
of  a  progi  am  that  provides  for  modified 
operatioi  s  or  new  and  improved  control 
structure  i  at  the  Delta  Cross  Channel 
and  Geoi  ;iana  Slough. 


(8)  Development  and  implementation 
of  a  program  to  resolve  fish  passage  and 
stranding  problems  associated  with 
operation  of  the  ACID  dam. 

(9)  Maintenance  of  minimum 
carryover  storage  in  Sacramento  and 
Trinity  River  reservoirs. 

(10)  Design  and  construction,  in 
conjunction  with  the  State  of  California 
and  other  Federal  agencies,  of  a  new 
fish  protection  structure  at  the  GCID 
pumping  facility  near  Hamilton  City, 
and 

(11)  Development  and 
implementation,  with  the  State  of 

.California,  of  measures  to  avoid  losses 
of  juvenile  fi^  resulting  from 
unscreened  or  poorly  screened 
diversions. 

EPA  is  expected  to  propose,  in 
December  1993,  regulations  that  would 
set  water  quality  standards  for  the  San 
Francisco  Bay/Sacramento-San  Joaquin 
Bay/Delta  estuary.  This  is  in  response  to 
EPA  disapproving  many  elements  of  a 
water  quality  control  plan  for  salinity 
adopted  in  May  1991  by  the  California 
State  Water  Resources  Control  Board. 
The  plan  was  disapproved  because  it 
failed  to  adequately  protect  the 
estuarine  habitat  and  its  resources. 
NMFS  is  presently  consulting  with  EPA 
concerning  the  effects  of  the  standards 
to  be  proposed  on  winter-run  chinook 
salmon  and  its  critical  habitat. 

5.  Other  Natural  or  Manmade  Factors 
Affecting  the  Continued  Existence  of  the 
Species 

Unscreened  Diversions  and  Entrainment 

Juvenile  winter-run  chinook  salmon 
are  subject  to  entrainment  by  large 
numbers  of  unscreened  or  inadequately 
screened  diversions  during  their 
outmigration  to  the  Pacific  Ocean.  These 
diversions  range  from  small  siphons 
diverting  20  cfs  to  the  large  export 
facilities  operated  by  the  Bureau  and 
Department  of  Water  Resources  in  the 
southern  Delta  that  have  the  combined 
capacity  of  pumping  approximately 
12,000  cfs  of  water  daily.  The 
magnitude  of  this  impact  is  currently 
unknown. 

Because  of  the  potential  impact  ftt)m 
unscreened  diversions,  NMFS 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR)  on 
October  18. 1993,  that  stated  NMFS  is 
considering  development  of  regulations 
that  would  establish  screening 
requirements  for  water  diversions  from 
the  Sacramento  River  and  the  Delta  to 
protect  juvenile  winter-run  chinook 
salmon.  The  ANPR  also  requested 
specific  information  and  comments 
concerning  the  numbers,  types,  and 
sizes  of  diversions,  the  magnitxide  of 
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juvenile  salmon  losses  at  unscreened 
diversions,  the  feasibility  of  installing 
positive-barrier  fish  screens  to  reduce 
losses,  the  estimated  costs  of  screening 
and  available  funding  mechanisms,  and 
the  availability  of  alternative 
management  options  for  reducing  fish 
losses  due  to  entrainment.  NMFS  will 
evaluate  all  information  and  comments 
on  the  ANPR  to  determine  whether  to 
proceed  with  the  development  of 
screening  regulations. 

In  addition,  the  CDFG  has  begun  an 
inventory  of  all  existing  water 
diversions  on  the  Sacramento  River  and 
in  the  Sacramento-San  Joaquin  Delta  to 
determine  the  number  and  size  of 
unscreened  diversions  and  identify  high 
priority  facilities  requiring  screening. 
The  Bureau,  in  conjunction  with  the 
State,  has  also  established  a 
demonstration  screening  program  that  is 
expected  to  be  implemented  in  1994. 
This  program  was  included  as  a 
measure  to  reduce  taking  of  winter-run 
chinook  salmon  in  the  incidental  take 
statement  that  NMFS  issued  to  the 
Bureau  with  the  February  12. 1993. 
biological  opinion  covering  long-term 
CVP  operations.  The  program  is 
intended  to  promote  the  advancement  of 
state-of-the-art  positive  barrier  screening 
technology  at  small  (less  than  40  cfs) 
unscreened  diversions  along  the 
Sacramento  River  and  within  Delta 
waterways. 

Anderson  Cottonwood  Irrigation  District 

The  Anderson  Cottonwood  Irrigation 
District  (ACID)  operates  a  diversion  dam 
and  two  diversion  facilities  on  the 
upper  Sacramento  River  near  Redding, 
California.  The  larger  of  the  two 
diversions  is  protected  by  a  screen 
operated  and  maintained  by  the  CDFG. 
Until  July  1992,  the  smaller  Bonneyview 
water  diversion  facility  (65  cfs  capacity) 
was  unscreened. 

In  May  1992  the  ACID  applied  for  a 
Corps  of  Engineers  (Corps)  permit  to 
install  a  screening  structure  at  the 
Bonneyview  facility,  and  NMFS 
initiated  section  7  consultation  with  the 
Corps  to  evaluate  the  effects  of  installing 
and  operating  the  structure  on  winter- 
run  chinook  salmon.  The  ACID  obtained 
a  Corps  permit  and  installed  an 
impervious  barrier  with  screens  that 
was  operational  by  early  July  1992. 
Monitoring  by  CDFG  in  the  irrigation 
canal  behind  the  screening  structure  in 
July  and  August  1992  demonstrated  that 
the  structure  effectively  eliminated  the 
entrainment  of  juvenile  winter-run 
chinook  salmon  and  other  species. 
Subsequent  dive  inspections  of  the 
screening  facility  by  the  NMFS  found 
that  the  cleaning  mechanism  was 
working  improperly.  As  a  result.  ACID 


personnel  are  now  cleaning  the  screens 
manually  and  are  expected  to  work  with 
NMFS  and  the  screen  manufacturer  to 
develop  an  alternative  cleaning 
mechanism. 

Glenn-Colusa  Irrigation  District 

The  GCID  diversion  facility  located 
near  Hamilton  Qty,  California,  is  the 
single  largest  diverter  of  water  on  the 
Sacramento  River  with  the  capacity  to 
take  up  to  3,000  cfs  daily.  Inadequate 
fish  screens  at  the  facility  result  in  the 
entrainment  and  impingement  of 
juvenile  salmon,  including  winter-run 
chinook  salmon,  that  are  dispersing  in 
the  river  system  during  the  peak  of  the 
irrigation  season.  Since  1990,  NMFS  has 
used  the  section  7  and  section  10 

f)rovisions  of  ESA,  together  with  direct 
egal  action,  in  an  effort  to  remedy  the 
adverse  effects  of  GQD  water  diversion 
operations  on  winter-run  chinook 
salmon. 

On  August  16. 1991.  the  U.S.  District 
Court  in  Sacramento.  California  issued  a 
temporary  restraining  order  that 
required  GOD  not  to  exceed  a  pumping 
rate  of  1 .100  cfs  from  August  19  to 
August  29. 1991.  On  January  9. 1992, 
the  Court  issued  a  permanent  injunction 
that  completely  enjoined  GCID  from 
diverting  any  water  at  the  facility  from 
July  15  through  November  30.  TTie  Court 
modified  the  permanent  injunction  in 
April  1992  to  allow  GOD  to  operate 
under  the  terms  and  conditions  of  a 
joint  stipulation  that  was  agreed  to  by 
GOD.  the  Department  of  Justice,  and  the 
State  of  California.  Under  the  terms  and 
conditions  of  the  modified  injunction. 
GOD  was  allowed  to  pump  water  on  a 
restricted  basis  in  1992  in  exchange  for 
its  commitment  to  implement  a  long- 
term  solution  to  correct  existing  fish 
passaee  problems  at  the  facility. 

Following  completion  of  an  ESA 
section  7  consultation  and  the  issuance 
of  a  biological  opinion  from  NMFS  on 
June  5. 1992.  the  Corps  issued  a  1-year 
permit  to  GCID  that  authorized  dredging 
and  other  construction  activities  that 
were  identified  as  terms  and  conditions 
in  the  modified  the  permanent 
injunction.  GOD  completed 
construction  of  a  training  wall, 
reconfiguration  of  the  lower  oxbow 
leading  back  into  the  Sacramento  River, 
and  additional  maintenance  dredging 
near  the  screens  by  mid-July  1992. 

In  September  1992,  the  Corps 
initiated  consultation  with  NMFS 
concerning  a  new  GOD  permit 
application  to  conduct  maintenance 
dredging  and  other  activities  at  its 
facility  over  a  3-year  period  (1993-95). 
On  April  22,  1993,  NMFS  concluded 
consultation  and  issued  a  jeopardy 
biological  opinion  and  incidental  take 


statement  that  limited  dredging  in  the 
upper  oxbow,  required  maintenance  of 
the  training  wall  and  pilot  cut  through 
the  lower  oxbow,  limited  the  permit 
duration  to  a  period  of  1  year,  and 
required  GOD  to  pursue  a  long-term 
solution  for  protecting  winter-run 
chinook  salmon  and  correcting  passage 
problems  at  the  facility.  Following 
issuance  of  the  Corps  permit,  GCID 
conducted  maintenance  dredging  and 
other  maintenance  activities  in 
accordance  with  the  requirements  of  the 
biological  opinion,  and  subsequently 
began  pumping  water  on  a  restricted 
basis  beginning  on  August  1, 1993. 

The  Department  of  Justice  and  GOD 
signed  a  new  stipulated  agreement  in 
June  1993  that  allowed  o(>erations  1o 
continue  in  1993.  This  new  agreement, 
in  conjunction  with  the  biological 
opinion  that  was  issued  to  the  Corps, 
restricted  pumping  activities  at  the 
Hamilton  City  facility,  required  various 
types  of  monitoring,  and  committed 
GOD  to  ensure  the  implementation  of 
long-term  protective  and  conservation 
measures  for  winter-run  chinook  salmon 
at  its  Hamilton  Citv  facility. 

In  1992,  GOD,  the  State  of  California, 
and  the  Corps  began  a  joint  Federal  and 
state  environmental  review  process  to 
evaluate  several  long-term  alternatives 
for  correcting  fish  entrainment. 
impingement,  and  passage  problems  at 
the  GOD  facility.  The  Bureau  is  now  the 
lead  Federal  agency  responsible  for 
preparing  the  environmental 
documentation  and  constructing  the 
selected  long-term  protective  and 
conservation  measures  due  to  the 
passage  of  the  Central  Valley 
Improvement  Act.  The  environmental 
review  process  has  been  delayed,  but  is 
expected  to  be  completed  by  mid-1994. 
NMFS  will  consuh  with  the  Bureau  to 
evaluate  the  effects  of  constructing  and 
operating  the  selected  long-term 
protection  alternative  on  winter-run 
chinook  salmon. 

Delta  Export  Facilities  of  the  Central 
Valley  Project  and  the  State  Water 
Project 

The  Bureau  and  the  California 
Department  of  Water  Resources  operate 
facilities  in  the  Sacra  men  to- San  Joaquin 
Delta  to  convey  Sacramento  River  water 
into  and  through  the  Delta  and  to  export 
water  out  of  the  Delta.  These  facilities 
include  the  Delta  Cross  Channel 
operated  by  the  Bureau,  and  water 
export  and  fish  protection  facilities 
operated  by  the  Bureau  (Tracy  Pumping 
Plant)  and  California  Department  of 
Water  Resources  (Byron  Pumping 
Plant).  The  operations  of  these  and  other 
Central  Valley  and  State  water  facilities, 
which  are  coordinated  through  the 
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Coordinated  Operations  Agreement 
between  the  Bureau  and  the  State,  can 
adversely  impact  winter-run  chinook 
salmon. 

To  address  the  potential  adverse 
effects  of  gate  operations  on  juvenile 
winter-run  chinook  salmon  survival  in 
1992,  NMFS  included  a  reasonable  and 
prudent  alternative  measure  in  the 
February  14. 1992.  biological  opinion 
for  1992  CVP  operations  requiring  the 
Bureau  to  close  the  Delta  Cross  Channel 
from  February  1  through  May  1. 1992. 
This  action  was  expected  to 
substantially  reduce  the  diversion  of 
juvenile  winter-run  chinook  salmon  into 
the  Delta  from  the  Sacramento  River, 
especially  with  the  extremely  critical 
water  supply  and  low  export  pumping 
rates  that  were  anticipated  to  occur  in 
1992.  Operation  of  the  Federal  and  State 
export  facilities  in  1992  was  not 
expected  to  incidentally  take  more  than 
a  small  percentage  of  the  1991  winter- 
run  chinook  salmon  outmigrant 
population. 

However,  based  on  monitoring  at 
these  facilities  during  February  and 
March  1992,  NMFS  determined  that  the 
taking  of  juveniles  exceeded  the  amount 
identified  in  the  incidental  take 
statement,  and  requested  consultation 
be  reinitiated.  After  further  consultation 
with  the  Bureau  and  the  State  was 
completed,  NMFS  amended  the 
incidental  take  statement  to  restrict  the 
combined  daily  water  export  rate  horn 
both  facilities  to  1,200  cfs  during  the 
remainder  of  April  1992.  The  amended 
take  statement  also  required  that 
consultation  be  reinitiated  if  the 
incidental  take  of  juveniles  exceeded 
400  flsh  during  this  period  or  there  was 
evidence  to  indicate  that  winter-run 
outmigration  would  substantially 
continue  beyond  April  30. 1992.  and 
required  both  the  Bureau  and  the  State 
to  support  efforts  to  develop  a  more 
reHned  and  accurate  method  for 
determining  the  level  of  taking 
incidental  to  pumping  operations  at  the 
water  export  facilities. 

Because  the  losses  of  juvenile  fish  at 
these  facilities  were  higher  than 
expected  in  the  spring  of  1992,  NMFS 
and  the  CDFG  established  a  Delta 
Salvage  and  Loss  Working  Group 
consisting  of  representatives  from 
NMFS,  FWS,  the  California  Departments 
of  Fish  and  Game  and  Water  Resources, 
and  the  Bureau.  The  objectives  of  this 
group  were  to  (1)  review  and  refine  the 
juvenile  winter-run  chinook  salmon  loss 
estimates  at  the  water  export  facilities 
during  the  1992  outmigration  period, 
and  (2)  evaluate  the  loss  estimation  and 
reporting  procedures  used  in  1992  and 
make  recommendations  for  improving 
the  procedures  for  1993  and  future 
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years.  Toe  group  met  frequently  to 
discuss  these  issues  and  issued  a 
summary  report  in  September  1992  that 
included  a  revised  estimate  of  juvenile 
winter-nin  chinook  salmon  losses  in 
1992  anq  a  series  of  recommendations 
for  loss  animation  and  reporting.  The 
loss  estimation  and  reporting 
proceduies  developed  by  this  group 
were  eventually  iruxwporated  into  the 
February  12. 1993,  biological  opinion 
and  incidental  take  statement  that 
NMFS  issued  to  the  Bureau  on  the  long- 
term  opep^tions  of  the  Federal  and  State 
water  projects. 

The  Dipiogical  opinion  also  includes 
protecti>te  measures  designed  to  reduce 
the  impai:!  of  Delta  operations  on 
winter-nkn  chinook  salmon.  The 
reasonable  and  prudent  alternative  in 
the  opinion  contains  the  following 
measures  to  avoid  jeopardizing  the 
continued  existence  of  winter-run 
chinook  salmon:  (1)  Closure  of  the  Delta 
Cross  Cnannel  each  year  from  February 
1  througn  April  30;  (2)  operation  of  the 
cross  channel  gate  each  year  from 
October  t  through  January  31  to 
minimize  the  diversion  of  juveniles  into 
the  Delt^  based  on  the  use  of  a  real-time 
monitoribg  program;  (3)  operation  of  the 
delta  water  export  facilities  each  year  to 
ensure  titat  no  reverse  flow  conditions 
occur  in  the  western  Delta  from 
Februar]  1  through  April  30;  (4) 
operatio^  of  the  delta  export  facilities 
each  year  to  ensure  that  reverse  flow 
conditiofis  are  minimized  from 
November  1  through  January  31;  and  (5) 
monitormg  of  winter-run  chirK>ok 
incidental  take  at  the  Federal  andState 
export  f^lities.  The  incidental  take 
statement  included  with  the  opinion 
also  contains  measure.s  designed  to 
minimiz ;  the  taking  of  juvenile  winter- 
run  chin  x>k  salmon  incidental  to  the 
operatioi  i  of  the  water  export  facilities. 
This  taki  >  statement  identifies  the  level 
of  incidc  ntal  taking  by  the  Bureau  and 
State  export  facilities  to  be  no  more  than 
1  ()ercem  of  the  estimated  number  of 
outmigrant  juvenile  winter-run  chinook 
salmon  entering  the  Delta  in  any  year, 
and  requires  the  Bureau  and  the  State  to 
submit  (laily,  weekly,  and  annual 
reports  qased  on  an  extensive 
monitoring  program  to  ensure  the 
incidental  take  authorization  is  not 
exceeded. 

Based  pn  the  1992  run  size  estimate 
(1,180  nib),  NMFS  detetroined  that  the 
allowably  take  of  outmigrating  juvenile 
winter-run  chinook  salmon  incidental  to 
operation  of  the  export  facilities  in 
1992-93  was  2,700  fish.  Monitoring  of 
winter-n  m  chinook  salmon  incidental 
take  dur  ng  the  1993  outmigration 
season  ii  idicated  that  the  level  of  taking 
was  sub  tantially  higher  at  the  State 


export  facility  than  at  the  Federal  export 
facility.  The  monitoring  program  also 
indicated  that  the  rate  of  taking  by  mid- 
February  1993  was  higher  than 
anticipated,  and  that  continued  high 
pumping  rates  could  result  in  exceeding 
the  annual  take  level  authorized  by 
NMFS.  As  a  result,  the  State  voluntarily 
curtailed  pumping  at  its  Delta  pumping 
facility  in  late  February  to  reduce  the 
loss  rate  and  cumulative  loss  of  juvenile 
winter-run  chinook  salmon  at  its 
facility.  Although  pumping  rates  were 
gradually  increased  during  March  and 
April  1993  at  the  State  facility,  the 
cumulative  loss  of  juveniles  was  less 
than  1  j>ercent  of  the  estimated 
outmigrant  population  in  1993.  As  a 
result  of  these  and  other  actions  taken 
by  the  State  and  Bureau  in  accordance 
with  the  February  12.  1993,  biological 
opinion  and  incidental  take  statement, 
NMFS  believes  that  the  survival  of 
outmigrating  juveniles  in  1993  was 
significantly  improved  over  previous 
years.  Continued  implementation  of 
these  protective  measures  in  future 
years  is  expected  to  improve 
outmigration  success  of  juvenile  winter- 
run  chinook  salmon  and  aid  in  recovery. 

Suisun  Marsh 

Operation  of  the  Suisun  Marsh 
salinity  control  gate  structure  by  the 
State  can  potentially  affect  winter-run 
chinook  adversely  by  diverting 
outmigrating  juveniles  from  the 
Sacramento  River  into  Montezuma 
Slough  where  conditions  for  survival 
are  poorer  because  diverted  fish  have  a 
longer  migration  route,  and  are  exposed 
to  increased  water  temperatures, 
increased  predation,  and  numerous 
unscreened  water  diversions.  Upstream 
migrant  adult  winter-run  chinook  that 
enter  the  downstream  end  of 
Montezuma  Slough  may  also  he  blocked 
or  delayed  by  operation  of  the  gates  as 
they  attempt  to  migrate  into  the 
Sacramento  River. 

In  order  to  minimize  impacts  on 
winter-run  chinook  salmon  juveniles. 
NMFS  required  (in  the  1992  CVP 
opinion)  that  salinity  control  gates  to 
either  close  from  March  1  through  April 
IS,  or  that  unscreened  diversions  in  the 
Slough  not  operate  during  this  period. 
The  California  Departments  of  Water 
Resources  and  Fish  and  Game 
conducted  monitoring  during  this 
period  and  provided  documentation  to 
NMFS  that  these  diversions  were  not 
operated.  However,  sampling  by  FWS 
during  April  1992  also  indicated  that 
only  a  small  percentage  of  marked 
juvenile  sabnonids  (0.2-1.5  percent) 
were  diverted  into  Montezuma  Slough. 

Since  the  potential  impacts  of 
operating  the  salinity  control  gates  on 
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winter-run  chinook  salmon  are  unclear 
based  on  the  available  information. 
NMFS  addressed  the  need  for  additional 
studies  at  the  facility  in  the  incidental 
take  statement  included  with  the  1993 
CVP  biological  opinion.  Specifically,  the 
incidental  take  statement  requires  the 
Bureau  and  the  State  to  develop  and 
implement  a  program  to  evaluate  the 
effects  of  operating  the  s<ilinity  control 
structure  on  winter-run  chinook  salmon 
by  spring  1994.  The  program  is  expected 
to  assess  the  diversion  rate  of  chinook 
salmon  juveniles  into  Montezuma 
Slough,  predation  at  the  structure, 
survival  of  juveniles  passing  through  the 
slough,  and  passage  of  adults  upstream. 

Droughts/El  Nifio 

The  natural  factors  of  greatest  cxmcem 
to  NMFS  are  drought  conditions  and  the 
oceanographic  phenomenon  known  as 
El  Nifio.  The  effects  of  the  extended 
1987-1992  drought  on  California's 
water  supply  have  likely  r.xacerl)3ted 
the  effects  of  management  of  State  and 
Federal  water  operations  and  other 
activities  on  winter-run  chinook  salmon 
over  the  past  several  years.  However, 
-the  end  of  the  drought  in  1993  due  to 
,  above  normal  levels  of  precipitation 
throughout  the  State,  and  the 
implementation  of  protective  measures 
contained  in  NMFS  February  12. 1993. 
biological  opinion  are  expecied  to 
reduce  the  adverse  effects  of  drought  in 
future  years  by  ensuring  that  minimum 
carryover  storage  is  maintained  in 
Shasta  Reservoir  each  year,  and  that 
conservative  water  supply  forecasts  are 
used  by  the  Bureau  to  make  annual 
water  allocation  decisions.  In  addition 
to  these  measures,  the  Bureau  is 
expected  to  construct  a  temperature 
control  device  at  Shasta  Reservoir  that 
should  improve  its  ability  to  provide 
suitable  water  temperatures  in  the  upper 
Sacranitnto  River. 

The  El  Nino  event  that  began  in  1991- 
1992  may  resuh  in  reduced  ocean 
survival  of  winter-run  chinook  salmon 
produced  in  1990  and  1991  when  the 
estimated  run  sizes  were  very  low  (441 
and  191  fish  respectively)  and  drought 
conditions  prevailed.  For  these  and 
other  reasons,  NMFS  anticipated  that 
the  1993  run  size  would  be  low.  and 
also  expects  that  the  run  size  in  1994 
will  be  weak.  The  only  me.isure  that 
may  help  to  mitigate  the  impart  of  El 
Nino  events  may  be  the  hatchery 
supplementation  progrsm  developed  by 
the  FWS  to  augment  natural  juvenile 
production.  If  the  hatchery 
supplementation  program  proves  to  be 
successful,  it  may  provide  the  nec^&sary 
juvenile  production  to  offset  any 
adverse  effects  of  El  Nii>o  conditions. 


Conclusion 

Since  the  winter-run  chinook  salmon 
was  formally  listed  as  a  threatened 
species  in  November  1990  (55  FR 
46515).  the  annual  estimated  run  sizes 
have  become  more  variable  and  have 
continued  to  decline  with  the  exception 
of  an  increase  in  1992.  Although  some 
protective  measures  were  implemented 
beginning  in  1987.  the  decline  was 
exacerbated  by  a  6-year  drought  in 
California  (1987-1992)  and  threats 
adversely  affecting  the  species  that  were 
not  addrcs.sed  until  recently.  Based  on 
the  run  size  estimates  for  the  last  3  years 
(1991-1993).  the  population  now  has  at 
least  onoand  possibly  two  extremely 
weak  year  classes  (1991  and  1993). 
NMFS  expects  that  the  1994  run  will 
also  be  weak  because  of  the  small 
nuiiibers  of  adults  returning  In  1991 
(191  fish)  and  less  than  favorable 
conditions  for  spawning,  egg 
incubation,  and  juvenile  outmigration 
that  occurred  irr  1991-92.  This  years 
class  is  likely  to  remain  weakened  for 
the  foreseeable  future. 

Although  conditions  for  winter-run 
chinook  salmon  began  improving  in 
1992  and  1993  because  of  protective 
measures  implemented  to  reduce  the 
long-term  impacts  of  operations  of  the 
Federal  and  State  water  projects  and 
improve  conditions  for  successful  egg 
incubation,  rearing,  and  outmigration. 
the  6-year  drought  ended,  and  the 
natural  production  of  juveniles  is  being 
supplemented  with  hatchery  produced 
fish,  NMFS  believes  that  quantifiable 
improvements  in  population  levels  are 
not  likely  to  be  evident  for  several  years. 
Since  the  effectiveness  of  these  recently 
implemented  protective  measures  and 
supplementation  efforts  is  unknown  and 
cannot  be  assessed  until  future  runs 
return,  there  remains  substantial  risk 
that  the  population  is  in  danger  of 
extinction. 

Based  on  the  continued  decline  of  the 
population  and  inf:reased  variability  of 
run  sizes  since  1991.  the  expected  weak 
return  in  1994.  continuing  threats  to  the 
population,  and  uncertainty  about 
whether  recently  implemented 
prote<:live  and  conservation  measures 
will  be  effective.  NMFS  believes  that  the 
Sacramento  River  winter-run  chinook 
salmon  is  in  danger  of  becoming  extinct 
and  should  be  classified  as  an 
endangered  species.  NMFS  will 
continue  to  monitor  closely  the  status  of 
this  population  as  well  as  evaluate  the 
effectiveness  of  existing  and  future 
protective  and  conservation  measures  to 
determine  whether  any  further  changes 
in  its  status  are  warranted. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  that  are  listed  under  the  ESA 
include  listing,  recovery  actions, 
implementation  of  certain  protective 
measures,  and  designation  and 
protection  of  critical  habitat.  Some  of 
the  most  u.seful  protective  measures  are 
contained  in  section  7  of  the  ESA. 
Pursuant  to  section  7,  Federal  agencies 
are  required  to  conduct  conservation 
programs  for  endangered  species  and  to 
consult  with  NMFS  regarding  the 
potential  effects  of  their  actions  on 
winter-run  chinook  salmon. 

Since  winter-run  chinook  salmon  was 
originally  listed  as  a  threatened  species 
on  an  emergency  basis  in  August  1989, 
NMFS  has  conducted  numerous  section 
7  consultations  with  Federal  agencies 
whose  actions  may  affect  the  species. 
The  most  significant  consuhations  have 
been  with  the  Bureau  and  the  California 
Department  of  Water  Resources 
com:eming  the  long-tenn  opmrafions  of 
the  Central  Valley  Project  and  the  State 
Water  Project  and  the  Corps  concerning 
fish  passage  at  the  GCID  diversion 
facility  at  Hamilton  City.  NMFS  is 
currently  engaged  in  consultations  with 
other  Federal  agencies  and  will 
continue  this  process  to  determine 
whether  Federal  actions  affect  winter- 
run  chinook  salmon. 

Section  10  of  the  ESA  provides  for 
addressing  the  effet:ts  of  private  and 
state  (non-Federal)  actions  on 
endangered  species.  NMFS  has  worked 
with  GCID  to  address  the  impacts  of 
their  major  diversion  facility  on  winter- 
run  chinook  salmon  through  this 
process.  NMFS  also  expects  to  work 
with  the  CDFG  to  address  potentially 
adverse  effects  of  striped  bass  and 
salmon  hatchery  management  on 
winter-run  chinook  salmon.  In  the 
future,  NMFS  will  continue  to  pursue 
opportunities  to  remedy  private  and 
non-Federal  activities  that  may  affect 
winter-run  chinook  salmon  through  this 
process. 

In  1992.  NMFS  established  a  National 
Sacramento  River  Winter-nm  Chinook 
Salmon  recovery  team  to  develop  a 
re«;overy  plan  for  the  species.  The  team 
is  compriSi>fl  of  fishery  resource 
managers,  experts  on  winter-run 
chinook  salmon  biology  and.  other 
con.sorvation  specialists.  The  recovery 
team  meets  frequently  and  expe<:ts  to 
complete  development  of  a 
comprehensive  draft  recovery  plan  in 
1994. 

Critical  Habitat 

Setiion  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  extent  that  it  is  prudent  and 
delermtnahle,  critical  habitat  be 
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designated  concurrently  with  the  listing 
of  a  species.  NMFS  published  a  final 
rule  designating  critical  habitat  for 
Sacramento  River  winter-run  chinook 
salmon  on  June  16. 1993.  The 
designated  critical  habitat  includes:  the 
Sacramento  River  from  Keswick  Dam 
(RM  302)  to  Chipps  Island  (RM  0)  at  the 
westward  margin  of  the  Sacramento-San 
loaquin  Deha.  all  waters  from  Chipps 
Island  westward  to  Carquinez  Bridge,  all 
waters  of  San  Pablo  Bay.  and  all  waters 
in  San  Francisco  Bay  north  of  the  San 
Francisco/Oakland  Bay  Bridge.  The 
final  rule  also  identifies  those  physical 
and  biological  features  of  the  habitat 
that  are  essential  to  the  conservation  of 
winter-run  chinook  salmon. 

ListofSubiects 

50  CFR  Part  222 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


50  CF\  Part  227 

Ent  angered  and  threatened  species. 
Expot  s.  Imports.  Marine  mammals. 
Trans  >ortation. 

Dated 
Nancy 

Deput 


December  14. 1993. 
Foster, 


Assistant  Administrator  for  Fisheries. 
Natiot  il  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
prean  ble.  50  CFR  parts  222  and  227  are 
amenled  as  follows: 


PART 


WILD  JFE 

1.  T  le  authority  citation  for  part  222 
contir  ues  to  read  as  follows: 

AutI  ority:  16  U.S.C.  1531-1543. 


§222.13    [Amended] 

2.  U  §  222.23.  paragraph  (a)  is 
amended  by  adding  the  phrase 
Sacrimento  River  winter-run  chinook 
[Oncorhynchus  tshawytscha);" 
lately  after  the  phrase  "Snake 


salmoi 
immei 


222— ENDANGERED  FISH  OR 


River  sockeye  salmon  [Oncorhynchus 
nerka)"  in  the  second  sentence. 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

§227.4   [Amended] 

4.  In  §  227.4.  paragraph  (e)  is  removed 
and  paragraphs  (f)  through  (h)  are 
redesignated  paragraphs  (e)  through  (g) 
respectively. 

§227.21    [Amended] 

5.  In  §  227.21.  paragraphs  (a)  and 
(b)(1).  the  phrase  "(e).  (g)  and  (h)"  is 
removed,  and  the  phrase  "(f)  and  (g)"  is 
added  in  its  place;  in  paragraph  (b)(2), 
the  phrase  "(g)  and  (h)"  is  removed  and 
the  phrase  "(fl  and  (g)"  is  added  in  its 
place. 

jFR  Doc.  93-31089  Filed  12-28-93;  4:17  pm] 
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Part  IV 

Department  of 
Commerce 


National  Telecommunications  and 
Information  Administration 


Public  Telecommunications  Facilities 
Program:  Availability  of  Funds;  Notice 


DEPARTMENT  OF  COMMERCE 

National  Teiecommunications  and 
Information  Administration 

(Docitet  No.  931228-3328] 

Public  Telecommunications  Facilities 
Program:  Availability  of  Funds 

AGENCY:  National  Telecommunications 

and  Information  Administration  (NTIA). 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA).  U.S. 
Department  of  Commerce.^nnounces 
that  applications  are  available  for 
planning  and  construction  grants  for 
public  telecommunications  facilities 
under  the  Public  Telecommunications 
Facilities  Program  (PTFP),  which  is 
administered  by  NTIA. 

Applicants  for  grants  under  the  PTFP 
must  file  their  applications  on  or  before 
March  17.  1994.  NTIA  anticipates 
making  graQt  awards  by  September  30. 
1994. 

Approximately  $21.3  million  is 
available  in  fiscal  year  1994  for  grants. 
The  amount  of  a  grant  award  will  vary 
depending  on  the  project  of  the 
applicant.  NTIA  awarded  $20.8  million 
in  funds  to  105  projects  for  fiscal  year 
1993.  The  awards  ranged  from  $1,898  to 
$968,989. 

Final  Rules  and  Policy  Statement  for 
the  Public  Telecommunications 
Facilities  Program  were  published  on 
November  22,  1991  {56  FR  59168- 
59192.  No.  226).  These  rules,  codified  at 
15  CFR  part  2301,  will  be  in  effect  for 
1994  applications. 

Prospective  PTFP  applicants  should 
be  aware  that  NTIA  is  in  the  process  of 
establishing  a  new  National  information 
Infrastructure  grant  program  to  be  called 
the  Information  Infrastructure  Grants 
Program  (IIGP).  The  IIGP's  funds  may  be 
used  for  the  planning  and  construction 
of  telecommunications  networks  or  the 
purchase  of  telecommunications 
services  and  facilities  for  the  provision 
of  educational,  cultural,  health  care, 
public  information,  public  safety  or 
other  social  services.  The  Congress 
appropriated  $26  million  dollars  for  the 
IIGP  in  FY  1994.  Formal  announcement 
of  the  IIGP  will  be  made  at  a  later  date. 
The  new  IIGP  is  separate  from  the 
already-existing  grant  program,  the 
PTFP,  which  is  the  subject  of  this 
Notice.  The  PTFP  or  its  predecessor- 
agencies  have  been  in  operation  since 
1962;  the  present  PTFP  program  has 
been  in  place  since  1978. 
DATES:  Pursuant  to  §  2301 . 5(c)  of  the 
PTFP  Final  Rules  (56  FR  59176  (1991), 


codified  a  15  CFR  part  2301).  the 
Administiiatorof  NTIA  hereby 
established  the  closing  date  forlhe  filing 
of  applicajions  for  grants  under  the 
PTFP.  The  closing  date  selected  for  the 
submissiop  of  applications  for  1994  is 
March  17,jl994.  Applications  delivered 
by  mail  on  by  hand  must  be  delivered 
to  the  address  referenced  below  by  5 
p.m.  on  oa  before  March  17, 1994. 
Applicant^  whose  applications  are  not 
received  by  the  deadline  will  be  notified 
that  their  applications  will  not  be 
considerei  in  the  current  grant  cycle 
and  will  fa  s  returned. 
ADDRESSE!  i:  To  obtain  an  application 
package,  s  uhmit  completed 
applicatio  is,  or  send  any  other 
correspon  lence,  write  to:  Office  of 
Telecomn  unications  and  Information 
Applicatidns.  NTIA/DOC.  14th  Street   ' 
and  Constftution  Avenue,  NW.,  room 
H-462S.  \  Washington,  DC  20230. 
FOR  FURT^  ER  INFORMATION  CONTACT: 
Dr.  Charles  Rush,  Acting  Associate 
Administi  ator.  telephone:  (202)  482- 
5802. 

SUPPLEMEI ITARY  INFORMATION: 
1.  Eligibili  ly 

A.  To  b  I  eligible  to  apply  for  and 
receive  a  ( onstruction  grant,  an 
applicant  must  be: 

(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  nc  ncommercial 
telecomm  inications  entity; 

(3)  A  sy  item  of  public 
telecommunications  entities; 

(4)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organizediprimarily  for  educational  or 
cultural  purposes;  or, 

(5)  A  state  or  local  government  or 
agency,  oi  a  political  or  s]}ecial  purpose 
subdivision  of  a  state. 

B.  To  b0  eligible  to  apply  for  and 
receive  a  tlanning  grant,  an  applicant 
must  be: 

(1)  Any  of  the  organizations  described 
in  paragra  j)h  A  of  this  section;  or. 

(2)  A  nc  nprofit  foundation, 
corporatic  n.  institution,  or  association 
organized  for  any  purpose  except 
primarily  religious. 

C.  An  a  >plicant  that  is  eligible  under 
paragraplis  A  or  B  of  this  section  may 
file  an  ap  tlication  with  the  Agency  for 
a  plannin  ;  or  construction  grant  to 
achieve  tl  e  following: 

(1)  The  }rovision  of  new  public 
telecomm  inications  facilities  to  extend 
service  to  areas  currently  not  receiving 
public  tel  (communications  services; 

(2)  The  expansion  of  the  service  areas 
of  existin  ,  public  telecommunications 
entities:  ] 

(3)  The  0stablishment  of  new  public 
telecommimications  entities  serving 


areas  currently  receiving  public 
telecommunications  services;  or, 

(4)  The  improvement  of  the 
capabilities  of  existing  licensed  public 
broadcast  stations  to  provide  public 
telecommunications  services. 

D.  Applicants  must  certify  whether 
they  are  delinquent  on  any  Federal  debt. 
No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

(1)  The  delinquent  account  is  paid  in 
full, 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(3)  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 
Delinquent  accounts  include  debts 
incurred  by  sub-units  of  the  applicant 
other  than  the  sub-unit  that  is  applying 
to  NTIA,  and  includes  debts  owed  to 
any  agency  of  the  Federal  government, 
not  just  to  the  Department  or  NTIA. 

E.  An  applicant  whose  proposal 
requires  an  authorization  from  the  FCC 
must  be  eligible  to  receive  such 
authorization. 

II.  Program  Goals  and  Priorities 

The  Goals  of  this  program  as  stated  in 
section  390  of  the  Communications  Act 
(47  U.S.C  390)  are: 

"To  assist  through  matching  grants,  in 
the  planning  and  construction  of  public 
telecommunications  facilities  in  order  to 
.  achieve  the  following  objectives: 

(1)  Extend  delivery  of  public 
telecommunications  services  to  as  many 
citizens  of  the  United  States  as  possible 
by  the  most  efficient  and  economical 
means,  including  the  use  of  broadcast 
and  nonbroadcast  technologies; 

(2)  Increase  public 
telecommunications  services  and 
facilities  available  to,  operated  by,  and 
owned  by  minorities  and  women;  and 

(3)  Strengthen  the  capability  of 
existing  public  television  and  radio 
stations  to  provide  public 
telecommunications  services  to  the 
public." 

The  Agency  has  established  the 
following  priorities  for  the  PTFP: 

Special  Applications 

NTIA  possesses  the  discretionary 
authority  to  recommend  awarding 
grants  to  eligible  broadcast  and 
nonbroadcast  applicants  whose 
proposals  are  so  unique  or  innovative 
that  they  do  not  clearly  fall  within  the 
priorities  listed  below.  Innovative 
projects  submitted  under  this  category 
must  address  demonstrated  and 
substantial  community  needs  (e.g., 
service  to  identifiable  ethnic  or 
linguistic  minority  audiences,  service  to 


the  blind  or  deaf,  electronic  text,  and 
nonbroadcast  projects  offering 
educational  or  instructional  services). 

Priority  1— Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area 

There  are  three  subcategories: 

A.  Projects  that  include  local 
origination  capacity.  This  subcategory 
includes  the  planning  or  construction  of 
new  facilities  that  can  provide  a  full 
range  of  radio  and/or  television 
programs  including  material  that  is 
locally  produced. 

B.  Projects  that  do  not  include  local 
origination  capacity.  This  subcategory 
includes  projects  such  as  increases  in 
tower  height  and/or  power  of  existing 
stations  and  construction  of  translators, 
cable  networks,  and  repealer 
transmitters  that  will  result  in  providing 
public  telecommunications  services  to 
previously  unserved  areas. 

C.  Projects  that  provide  first 
nationally  distributed  programming. 
This  subcategory  includes  projects  that 
provide  satellite  downlink  facilities  to 
noncommercial  radio  and  television 
stations  that  would  bring  nationally 
distributed  programming  to  a 
geographic  area  for  the  first  time. 

Priority  1  and  its  subcategories  apply 
only  to  grant  applicants  proposing  to 
plan  or  construct  new  facilities  to  bring 
public  telecommunications  services  to 
geographic  areas  that  are  presently 
unserved. 

Priority  2— Replacement  of  Basic 
Equipment  of  Existing  Essential 
Broadcast  Stations 

Projects  eligible  for  consideration 
under  this  category  include  the  urgent 
replacement  of  obsolete  or  worn  out 
equipment  in  existing  broadcast  stations 
that  provide  either  the  only  public 
telecommunications  signal  or  the  only 
locally  originated  public 
telecommunications  signal  to  a 
geographical  area. 

Priority  3— Establishment  of  a  First 
Local  Origination  Capacity  in  a 
Geographical  Area 

Projects  in  this  category  include  the 
planning  or  construction  of  facilities  to 
bring  the  first  local  origination  capacity 
to  an  area  already  receiving  public 
telecommunications  services. 

« 

Priority  4 — Replacement  and 
Improvement  of  Basic  Equipment  for 
Existing  Broadcast  Stations 

Projects  eligible  for  consideration 
under  this  category  include  the 
replacement  of  obsolete  or  worn-out 
equipment  and  the  upgrading  of  existing 
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origination  or  delivery  capacity  to 
current  industry  performance  standards. 
There  are  two  subcategories: 

A.  Under  Priority  4A,  NTIA  will 
consider  applications  to  replace 
urgently  needed  equipment  from  public 
broadcasting  stations  that  do  not  meet 
the  Priority  2  criteria  because  they  do 
not  provide  either  the  only  public 
telecommunications  signal  or  the  only 
locally  originated  public 
telecommunications  signal  to  a 
geographic  area.  NTIA  will  also 
consider  applications  that  improve  as    . 
well  as  replace  urgently  needed 
production-related  equipment  at  public 
radio  and  television  stations  that  do  not 
qualify  for  Priority  2  consideration  but 
that  produce,  on  a  continuing  basis, 
significant  amounts  of  programming 
distributed  nationally  to  public  radio  or 
television  stations. 

This  subcategory  will  also  enable  the 
acquisition  of  satellite  downlinks  for 
public  radio  stations  in  areas  already 
served  by  one  or  more  full-service 
public  radio  stations.  The  applicant 
must  demonstrate  that  it  will  broadcast 
a  program  schedule  that  does  not  merely 
duplicate  what  is  already  available  in  its 
service  area. 

The  final  projects  included  in  this 
subcategory  would  enable  the 
acquisition  of  the  necessary  items  of 
equipment  to  bring  the  inventory  of  an 
already-operating  station  to  the  basic 
level  of  equipment  requirements 
established  by  PTFP. 

B.  This  subcategory  includes  the 
improvement  and  non-urgent 
replacement  of  equipment  at  any  public 
broadcasting  station. 

Priority  5— Augmentation  of  Existing 
Broadcast  Stations 

Projects  in  this  category  would  equip 
an  existing  station  beyond  a  basic 
capacity  to  broadcast  programming  from 
distant  sources  and  to  originate  local 
programming. 

A.  Projects  to  equip  auxiliary  studios 
at  remote  locations,  or  to  provide  mobile 
origmation  facilities.  An  applicant  must 
demonstrate  that  significant  expansion 
in  public  participation  in  programming 
will  result. 

B.  Projects  to  augment  production 
capacity  beyond  basic  level  in  order  to 
provide  programming  or  related 
materials  for  other  than  local 
distribution.  This  subcategory  would 
provide  equipment  for  the  production  of 
programming  for  r^ional  or  national 
use. 

III.  Application  Fonns  and  Regulations 

To  apply  for  a  PTFP  grant,  an 
applicant  must  file  a  timely  and 
complete  application  on  a  current  form 


approved  by  the  Agency.  No  previous 
versions  of  the  PTFP  Application  Form 
may  be  used.  (In  accordance  with  the 
Paperwork  Reduction  Act,  the  current 
application  form  has  been  cleared  under 
OMB  control  no.  0660-0003.) 

All  persons  and  organizations  on  the 
PTFP's  mailing  list  will  be  sent  a  copy 
of  the  current  application  form  and  the 
Final  Rules.  Those  not  on  the  mailing 
list  may  obtain  copies  by  contacting  the 
PTFP  at  the  address  above.  Prospe<;tive 
applicants  should  read  the  Final  Rules 
carefully  before  submitting  applications 
Applicants  whose  applications  were 
deferred  will  be  mailed  pertinent  PTFP 
materials  and  instructions  for  reque.sting 
reactivation. 

Applicants  should  note  that  they  must 
comply  with  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs."  The 
Executive  Order  requires  applicants  for 
financial  assistance  under  this  program 
to  file  a  copy  of  their  application  with 
the  Single  Points  of  Contact  (SPOC)  of 
all  slates  relevant  to  the  project. 
Applicants  are  required  to  serve  a  copy 
of  their  completed  application  on  the 
appropriate  SPOC  on  or  before  Marc;h 
17,  1994.  Applicants  are  encouraged  to 
contact  the  appropriate  SPOC  well 
before  the  NTIA  closing  dale. 

NTIA  requires  that  aU  applicants 
whose  proposed  projects  need 
authorization  from  the  Federal 
Communications  Commission  (FCC) 
must  tender  an  application  to  the  FCC 
for  such  authority  on  or  before  March 
17.  1994.  (An  application  is  tendered  to 
the  FCC  when  it  has  been  received  by 
the  Secretary  of  the  FCC )  However, 
applicants  are  urged  to  submit  it  with  as 
much  lead  time  before  the  PTFP  closing 
date  as  possible.  The  greater  the  lead 
time,  the  better  the  chance  the  FCC 
application  will  be  processed  to 
coincide  with  NTIA's  grant  cycle.  NTIA 
may  return  the  application  of  any 
applicant  which  fails  to  tender  an 
application  to  the  FCC  for  any  necessary 
authority  on  or  before  March  17, 1994. 

Effective  Ot;tober  1. 1988,  OMB 
Circular  A-102,  as  it  applies  to  grant 
recipients,  has  been  superseded  by 
Department  of  Commerce  regulations. 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
with  State  and  Local  Governments  (53 
FR  8034,  codified  at  15  CFR  24  (1988)). 
Applicants  should  note  that  PTFP  gram 
recipients,  depending  on  their  type  of 
organization,  are  subject  to  the 
provisions  of  diverse  Office  of 
Management  and  Budget  (OMB) 
Circulars;  i.e.,  A-87  "Cost  Principles  for 
State  and  Local  Governments."  A-21 
"Cost  Principles  for  Educational 
Institutions."  A-110.  A-122.  A-128.  as 
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implemented  by  15  CFR  part  29a.  and 
A-133.  as  implemented  by  15  CFR  part 
29b. 

Indirect  costs  for  construction 
applications  are  not  supported  by  this 
program.  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  a  planning 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 

All  non-profit  applicants  are  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  firaud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity.  Potential  grant 
recipient  organizations  may  also  be 
subject  to  reviews  of  Dun  and  Bradstreet 
data  or  other  similar  credit  checks. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 
Applicants  are  further  advised  that: 

(1)  Nonprocvrement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26.  section  105}  are  subject 
to  15  CFR  part  26.  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form; 

(2)  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26.  section  605)  are  subject  to  15  CFR 
part  26.  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form; 

(3)  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28. 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater,  and 


(4)  Anti-  Lobbying  Disclosures 

Any  a  )plicant  that  has  paid  or  will 
pay  for  I  abbying  using  any  funds  must 
submit  i  n  SF-LLL.  "Disclosure  of 
Lobbyin »  Activities."  as  required  under 
15  CFR  *art  28.  Appendix  B. 

For  av  ards  granted  by  NTIA,  the 
recipien  shall  require  applicants/ 
bidders  or  subgrants,  contracts, 
subcont;  acts,  or  other  lower  tier  covered 
transact  ons  at  any  tier  under  the  grant 
award  tc  submit,  if  applicable,  a 
completed  Form  CD-512. 
"Certifi(lations  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosi^e  form.  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Depa-tnjent.  SF-LLL  completed  by  any 
tier  recifient  or  subrecipient  should  be 
submitt<  d  to  the  Department  in 
accordai  ice  with  the  instructions 
contains  d  in  the  award  document. 

If  an  a  )plication  is  selected  for 
fundings  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additionpl  fiiture  funding  in  connection 
with  thak  award.  Renewal  or 
amendment  of  an  award  to  increase 
funding  pr  to  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department. 

Recipients  and  subrecipients  are 
subject  Up  all  Federal  laws  and  Federal 
and  DOG  policies,  regulations,  and 
procedures  applicable  to  Federal 
financia  assistance  awards.  In  addition, 
unsatisfi  ctory  performance  by  the 
applican  t  under  prior  Federal  awards 
may  resi  ilt  in  the  application  not  being 
considei  ed  for  funding. 

Applii  ants  are  reminded  that  a  false 
statemei  t  on  the  application  is  grounds 
for  deni)  1  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  ii  tiprisonment  as  provided  in  18 
U.S.C.  1  K)l. 

If  app  icants  incure  any  costs  prior  to 
an  awan  being  made,  they  do  so  solely 
at  their  <  wn  risk  of  not  being 
reimbun  ed  by  the  Government. 
Notwith  ;tanding  any  verbal  or  written 
assurande  that  may  have  been  received, 
there  is  Bo  obligation  on  the  part  of  DOC 
to  cover  preaward  costs. 

rv.  Fun<  ing  Criteria 

All  PI  FP  funding  criteria  are  equal  in 
weight.  In  determining  whether  to 
approve  or  defer  a  construction  grant 
application,  in  whole  or  in  part,  and  the 
amount  of  such  grant,  the  Agency  will 
£valuate'all  the  information  in  the 
application  file  and  consider,  in  no 
order  of  iriority.  the  following  factors: 


(a)  The  extent  to  which  the  project 
meets  the  program  purposes  set  forth  in 
the  Final  Rules.  15  CFR  2301.2,  as  well 
as  the  specific  program  priorities  set 
forth  in  the  Appendix  of  those  Rules; 

(b)  The  adequacy  and  continuity  of 
financial  resources  for  long-term 
operational  support; 

(c)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total  cost 
of  the  project; 

(d)  The  extent  to  which  the  applicant 
has: 

(1)  Assessed  specific  educational, 
informational,  and  cultural  needs  of  the 
community(-ies)  to  be  served,  and  the 
extent  to  which  the  proposed  service 
will  not  duplicate  service  already 
available; 

(2)  Evaluated  alternative  technologies 
and  the  bases  upon  which  the 
technology  was  selected; 

(3)  Provided  significant 
documentation  of  its  equipment 
requirements,  and  the  urgency  of 
acquisition  or  replacement; 

(4)  Provided  documentation  of  an 

■  increasing  pattern  of  substantial  non- 
Federal  financial  support; 

(5)  Provided  other  evidence  of 
community  support,  such  as  letters  from 
elected  or  appointed  policy-making 
officials,  and  from  agencies  for  which 
the  applicant  produces  or  will  produce 
programs  or  other  materials; 

(e)  The  extent  to  which  the  evidence 
supplied  in  the  application  reasonably 
assures  an  increase  in  public 
telecommunications  services  and 
facilities  available  to.  operated  by.  and 
owned  or  controlled  by  minorities  and 
women; 

(f)  The  extent  to  which  various  items 
of  eligible  apparatus  proposed  are 
necessary  to.  and  capable  of,  achieving 
the  objectives  of  the  project  and  will 
permit  the  most  efficient  use  of  the  grant 
funds; 

(g)  The  extent  to  which  the  eligible 
equipment  requested  meets  current 
broadcast  industry  performance 
standards; 

(h)  The  extent  to  which  the  applicant 
will  have  available  sufficient  qualified 
staff  to  operate  and  maintain  the  facility 
and  provide  services  of  professional 
quality; 

(i)  The  extent  to  which  the  applicant 
has  planned  and  coordinated  the 
proposed  services  with  other 
telecommunications  entities  in  the 
service  area; 

(j)  The  extent  to  which  the  project 
implements  local,  statewide  or  regional 
public  telecommunications  systems 
plans,  if  any;  and, 

(k)  The  readiness  of  the  FCC  to  grant 
any  necessary  authorization. 

In  determining  whether  to  approve  or 
defer  a  planning  grant  application,  in 


whole  or  in  part,  and  the  amount  of 
such  grant,  the  Agency  will  evaluate  all 
the  information  in'the  application  file 
and  consider,  in  no  order  of  priority,  the 
following  factors: 

(a)  The  extent  to  which  the 
applicant's  interests  and  purposes  are 
consistent  with  the  purposes  of  the  Act 
and  the  priorities  of  the  Agency; 

(b)  The  qualifications  of  the  proposed 
project  planner; 

(c)  The  extent  to  which  the  project's 
proposed  procedural  design  assures  that 
the  applicant  would  adequately: 

(1)  Obtain  financial,  human  and 
support  resources  necessary  to  conduct 
the  plan; 

(2)  Coordinate  with  other 
telecommunications  entities  at  the  local, 
state,  regional  and  national  levels; 

(3)  Evaluate  alternative  technologies 
and  existing  services;  and 

(4)  Receive  participation  by  the  public 
to  be  served  (and  by  minorities  and 
women  in  particular)  in  the  project 
planning; 

(d)  Any  pre-planning  studies 
conducted  by  the  applicant  showing  the 
technical  feasibility  of  the  proposed 
planning  project  (such  as  the 
availability  of  a  frequency  assignment,  if 
necessary,  for  the  project);  and, 

(e)  The  feasibility  of  the  proposed 
procedure  and  timetable  for  achieving 
the  expected  results. 

V.  Matching  Requirements 

(a)  Planning  grants.  A  Federal  grant 
for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  award  document 
and  the  attachments  thereto.  The 
Agency  may  provide  up  to  100  percent 
of  the  funds  necessary  for  the  planning 
of  a  public  telecommunications 
construction  project. 

(b)  Construction  grants. 

|1)  A  Federal  grant  award  for  the 
construction  of  a  public 
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telecommunications  facility  shall  be  an 
amount  determined  by  the  Agency  and 
set  forth  in  the  award  document.  Such 
amount  may  not  exceed  75  percent  of 
the  amount  determined  by  the  Agency 
to  be  the  reasonable  and  necessary  cost 
of  such  project. 

Special  Note:  As  originally  stated  in  the 
August  20. 1987.  PTFP  Final  Rules,  and  as 
reaffirmed  and  clarified  in  a  Novemt)er  22. 
1991.  PTFP  Policy  Statement.  NTIA  has 
established  a  policy  which  is  intended  to 
encourage  stations  to  increase  from  25%  lo 
50%  the  matching  percentage  in  their 
proposals  for  equipment  replacement, 
improvement,  and  augmentation.  The 
Agency  has  emphasized  that  applicants 
proposing  to  provide  first  service  to  a 
geographic  area  encounter  considerable 
ineligible  costs,  including  construction  or 
renovation  of  buildings  or  other  similar 
expenses.  NTIA,  therefore,  expects  to 
continue  funding  projects  to  extend  ser\  ice  at 
up  to  75%  of  the  total  project  cost. 
Applicants  from  small  community-licensed 
stations,  or  those  who  can  show  that  a  station 
licensed  to  a  large  institution  cannot  obtain 
direct  or  in-kind  support  from  the  larger 
institution,  also  will  not  he  subject  to  this 
preference.  Otherwise,  a  showing  of 
extraordinary  need  or  an  emergency  situation 
will  be  taken  into  consideration  as 
justification  for  grants  of  up  to  75%  of  the 
project  cost,  but  the  presumption  of  50% 
funding  will  be  the  general  rule  for 
applications  calling  for  the  replacement, 
improvement,  or  augmentation  of  equipment. 

(2)  No  part  of  the  grantee's  matching 
share  of  the  eligible  project  costs  may  be 
met  with  funds  paid  by  the  Federal 
government,  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
requirement  is  sf)ecifically  and 
expressly  authorized  by  Federal  statute. 

(3)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Public  Broadcasting 
may  not  be  used  for  the  required  non- 
Federal  matching  purposes,  except  upon 
a  clear  and  compelling  showing  of  need. 

(4)  The  expenditure  of  any  local 
matching  funds  prior  to  the  Closing  Date 
will  be  disallowed. 


(5)  The  Applicants  should  note  that 
expenditure  of  local  matching  funds 
prior  to  the  award  of  a  grant  is  at  the 
applicant's  own  risk.  The  exact  amount 
of  the  match  will  not  be  known  with 
certainty  until  the  final  award 
agreement  is  negotiated.  Therefore, 
should  the  applicant's  ex[>enditure  of 
non-Federal  funds  exceed  the  non- 
Federal  share  which  will  be  established 
in  the  final  award  agreement,  then 
either  the  Federal  share  of  the  total 
project  cost  may  be  reduced  by  a 
corresponding  amount,  or  no  Federal 
award  may  be  offered. 

VI.  Selection  Process  and  Projecl  Period 

PTFP  grants  are  awarded  on  the  basis 
of  a  competitive  review  process.  This 
includes  several  grant  review  panels, 
which  apply  the  Funding  Criteria  listed 
in  section  V  above.  The  Agency 
determines  the  selection  of  grantees 
according  to  the  Priorities  listed  in 
section  III  above  and  the  evaluation  of 
the  applications  by  the  various  review 
panels. 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 
periods  commonly  range  up  to  two 
years.  Although  these  time  frames  are 
generally  applied  to  the  award  of  all 
PTFP  grants,  variances  in  project 
periods  may  be  based  on  specific 
circumstances  of  an  individual 
proposal. 

Authority:  The  Public 
Telecommunications  Financing  Act  of  1978. 
Pub.  L.  95-567,  92  Stat.  2405  (as  amended). 
47  DSC.  390-394.  397-399b  (1988). 
Dr.  Charles  Rush. 

Acting  Associalf  Administrator,  Office  of 
Telecommunications  and  Information 
Applications. 

|FR  Doc.  94-27  Filed  1-3-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260  and  261 
[FRL-4804-«] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Wastes  From  Wood 
Surface  Protection 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  a 
final  hazardous  waste  listing 
determination  for  wastes  generated  from 
the  use  of  chlorophenolic  formulations 
in  wood  surface  protection  processes. 
Upon  reviewing  the  public  comments 
received  on  its  proposal  of  April  27, 
1993,  the  Agency  has  decided  not  to  list 
wastes  from  the  use  of  chlorophenolic 
formulations  in  wood  surface  protection 
processes.  As  a  result  of  this 
determination,  EPA  is  not  mandating  in 
this  rule  any  specific  operating  or 
information  collection  requirements  for 
owners/operators  of  wood  surface 
protection  plants.  If,  however,  use  of 
chlorophenolic  formulations  resumes  in 
the  future,  the  Agency  would  very  likely 
re-evaluate  this  decision  not  to  list.  This 
rule  also  finalizes  the  proposed 
amendment  of  SW-846  ("Test  Methods 
for  Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods")  to  include  Method 
4010  (Immunoassay  Test  for  the 
Presence  of  Pentachlorophenol).  In 
addition,  the  Agency  is  adding  the 
following  four  chemicals  to  40  CFR  part 
261,  Appendix  VIII:  Sodium  and 
potassium  salts  of  pentachlorophenol 
and  tetrachlorophenol. 
EFFECTIVE  DATE:  January  4, 1994. 
ADDRESSES:  The  official  record  for  this 
rulemaking  is  identified  as  Docket 
Number  F-93-F33F-FFFFF  and  is 
located  in  the  EPA  RCRA  Dot;ket,  room 
M2616,  401  M  Street,  SW..  Washington. 
DC  20460.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  The  docket  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays.  The 
public  may  copy  up  to  100  pages  from 
the  docket  at  no  cost.  Additional  copies 
cost  SO.  15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346 
(toll-free)  or  (703)  920-9810  in  the 
Washington,  DC  metropolitan  area.  The 
TDD  hotline  number  is  (800)  553-7672 
or  (703)  486-3323.  For  technical 
information  on  specific  aspects  of  this 


fg. 


rulemaki 
at  (202) 
(Mailcode 
Street,  SV\ 
.technical 
amendme  it 
Gail  Hans  ;n 
Solid  Wasile 
s<Tme  add 


contact  Mr.  David  J.  Carver 
200-6775,  Office  of  Solid  Waste 
5304),  U.S.  EPA,  401  M 
,  Washington,  DC  20460.  For 
nformation  relating  to  the 
of  SW-846,  contact  Ms. 
at  (202)  260-4761,  Office  of 
(Mailcode  5304).  at  the 
1  B,ss  provided  above. 
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ion3001(eJofRCRA,  as 
)y  the  Hazardous  and  Solid 
Arr  endments  of  1984  (HSWA), 
required  to  make  a  hazardous 
determination  for  wastes 
chlorinated  dioxins  and 

s.  As  part  of  this  mandate, 
began  an  investigation  in 
3xin-containing  wastes  from 

and  wood  surface 
processes.  Three  categories  of 
wood  preserving  processes 
as  hazardous  wastes  in  1990, 
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1991,  the  Agency  began  a 
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industry  in  an  effort  to  obtain  sufficient 
information  upon  which  to  base  a 
hazardous  waste  listing  determination. 
The  Agency,  upon  obtaining  and 
evaluating  information,  published  a 
proposed  rule  on  April  27. 1993  which 
proposed  a  concentration-based 
hazardous  waste  listing  option  and 
requested  comment  on  an  alternative 
option  not  to  list  these  wastes  as 
hazardous  (58  FR  25707).  Details  of  the 
options  can  be  found  in  the  following 
section  to  this  preamble.  A  detailed 
summary  of  all  Agency  actions  related 
to  wood  surface  protection  wastes  was 
provided  in  the  April  27, 1993  proposal 
(58  FR  25707).  The  reader  is  encouraged 
to  consult  that  document  for  more 
information  on  the  wood  surface 
prote<:tion  rulemaking  history. 

In  accordahce  with  a  proposed 
consent  decree  signed  by  EPA  and  the 
Environmental  Defense  Fund  (EDF)  in 
EDF  V.  Browner  (U.S.  District  Court  for 
the  District  of  Columbia,  case  no.  89- 
0591),  the  Agency  has  agreed  to  make  a 
final  listing  determination  for 
chlorophenolic  wastes  from  wood 
surface  prote<:tion  processes  by 
December  31, 1993. 

B.  Summary  of  the  Wood  Surface 
Protection  Begulation 

After  considerable  review  and  study 
of  the  rulemaking  docket  for  this  action, 
including  comments  received  on  the 
proposal,  the  Agency  has  determined 
that  listing  as  hazardous  wastes  from 
surface  protection  operations  is 
unnecessary  and  will  not  yield  the 
benefits  intended  by  a  hazardous  waste 
listing  under  the  RCRA  program.  This 
section  summarizes  elements  of  the 
proposed  rule  of  April  27. 1993  (58  FR 
25707),  and  details  the  conclusions 
reached  in  developing  this  final  rule. 
The  reader  is  cautioned  that  although 
some  of  the  highlights  brought  up  in  the 
proposed  rule  are  described  below,  the 
majority  of  information  on  the  industry 
itself  as  well  as  the  detailed  risk 
assessment  on  which  the  initial 
proposed  rule  was  ba.sed  is  found"  in  the 
preamble  and  background  documents  to 
the  proposed  rule.  The  information 
contained  in  this  final  rule  is  primarily 
concerned  with  developments 
subsequent  to  the  proposed  rule.  This 
rule  describes,  in  detail,  the  Agency's 
justification  for  not  listing  wastes  from 
surface  protection  processes  that  use 
chlorophenolic  formulations.  In 
addition,  it  summarizes  the  Agency's 
response  to  comments  received  on  th« 
proposal. 
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III.  Overview  ef  the  Pr^rased  Rule 

The  April  27. 1983  proposal 
discussed  and  requested  comment  on 
earJi  of  the  following: 

(1)  Prc^KKinR  a  concentration-based 
hazardous  waste  bating  for  certain  wood 
surface  protection  wastes. 

(2)  Proposing  various  testing,  analysis, 
recordkeeping  requirements  and 
management  standards  for  wood  surface 
protection  plants, 

(3)  Adding  six  hazardous  constituents 
to  appendix  Vm  of  40  CFR  part  261. 

(4)  Amending  of  appendix  VH  of  40 
CFR  part  261  by  adding  F033  and  the 
hazardous  constituents  found  in  the 
wastes. 

(5)  Modifying  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA)  list  of  hazardous  substances 
to  reflect  the  newly  proposed  Hsting, 

(6)  Amending  SW-846  ("Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods")  to 
include  Method  4010  (Immunoassay 
Test  for  the  Presence  of 
Pentachlorophenol),  and 

(7)  An  alternative  option  not  listing 
chlorophenolic  wastes  as  hazardous. 

The  Agency  proposed  to  list  as 
hazardous  at  40  CFR  261.31  only  those 
wastes  from  wood  surface  protection 
processes  using  a  formulation  with  a 
pentachlorophenate  concentration 
greater  than  0.1  ppm.  Under  this 
proposed  option,  surface  protection 
operations  using  formulations  with 
pentachlorophenate  concentrations 
equal  to  or  less  than  0.1  ppm  would  not 
generate  F033  listed  wastes.  The  Agency 
proposed  this  concentration-based 
listing  because  it  had  information  which 
suggested  that  many  surface  protectors 
who  previously  used  cblorophenolics 
did  not  sufficiently  clean  out  equipment 
prior  to  abandoning  tlie  use  of 
cblorophenolics.  Because  of  this,  many 
formulations  from  past  users  of 
cblorophenolics  exhibit  "cross- 
contamination,"  the  contamination  of 
current  formulations  by  dioxins  and 
chlorophenolic  rx}mpounds  h-om  old 
formulations.  The  rule  proposed  the 
following  hazardous  waste  Usting 
description  for  the  F033  waste  code  and 
included  the  following  specific  waste 
streams  from  process  operations: 

F033:Process  residuals,  wastewaters  that 
come  into  contact  with  p>Totectant,  discarded 
spent  formulation,  and  protectant  drippage 
from  wood  surface  protection  processes  at 
plants  that  use  surface  protection  chemicals 
having  an  in-process  formulation 
concentration  of  pentachlorophenate 
(expressed  as  pentachlorophenol  during 
analysis)  exceeding  0.1  ppm.  (T) 

Along  with  this  option,  various 
testing  and  recordkeeping  requirements 


were  proposed.  For  an  owner/operator 
to  demonstrate  that  he/sbe  is  not 
genwatiiig  F033  wastes.  EPA  proposed 
formulation  testing  reqmrements  for  all 
surface  protection  plants.  All  owner/ 
operators  of  wood  surface  protection 
plants  would  be  required  to  test  their 
formulation  to  detennine  the 
concentration  of  p^itachlorophenate  if 
the  owner/i^ierators  wanted  to  avoid 
generating  F033  wastes,  if  the  analysis 
showed  a  concentration  at  or  below  0.1 
ppm,  the  owner/operator  would  be 
required  to  sign  a  certification  to  thai 
effect  and  maintain  records  on  site 
related  to  the  testing  procedure.  This 
testing  proposed  an  analysis  using  a 
method  listed  within  the  EPA's  Test 
Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods  (SW-846). 
The  Agency  proposed  to  add  Method 
4C10  to  SW-846.  Method  4010  is  an 
immunoassay  test  for  the  presence  of 
pentachloropheiral.  which  determines 
whether  a  sample  is  above  or  below  a 
set  limit  (such  as  the  0.1  ppm 
concentration  level  proposed). 

Under  the  proposal,  it  analysis 
showed  that  a  facility's  formulation 
contains  pentachlorophenate  at  levels 
exceeding  0.1  ppm.  then  the  wasfes 
generated  from  surface  protection  at  that 
facility  would  be  F033  wastes  and  the 
owner/operator  would  be  subject  to 
additional  operating  requirements 
proposed  as  subpart  T  of  parts  264  and 
265.  For  details  on  the  specific 
operating  requirements,  the  reader 
should  refer  to  the  proposed  notice  (58 
FR  25706). 

A  number  of  the  constituents  of 
concern  that  are  present  in  wastes 
generated  from  wood  surface  protection 
processes  which  use  chlorophenolic 
formulations  do  not  appear  on  the  list 
of  hazardous  constituents  at  40  CFR  part 
261,  appendix  VIIL  The  Agency 
proposed  to  add  six  hazardous 
constituents  to  appendix  VUI:  sodium 
pentachlorophenate,  potassium 
pentachlorophenate.  the  sodium  salt  of 
2,3,4,6-tetrachIorophenol,  the  potassium 
salt  of  2,3,4,6-tetrachlorophenol, 
octachlorodibenzo-p-dioxin  (OCDD)  and 
octachlorodibenzofuran  (OCDF)- 

Sodium  and  potassium 
pentachlorophenate  are  the  sodium  and 
potassium  salts  of  pentachlorophenol. 
These  salts  were  proposed  for  addition 
to  appendix  VIII  of  40  CFR  part  261 
since,  as  a  result  of  gastric  secretions 
following  ingestion,  the  sodium  and 
potassium  salts  of  pentachlorophenol 
and  2,3.4,6-tetrachlorophenol  are 
readily  converted  to  the  corresponding 
phenols  by  acidification.  Therefore,  the 
sodium  and  potassium  salts  are 
reasonably  expected  to  elicit  the  same 
health  effects  as  the  corresponding 


I^ienols.  For  this  reason,  the  Age»Ky 
proposed  to  add  these  four  compourtds 
to  the  list  of  hazardous  cor»stituents  m 
appendix  VIII  of  40  CFR  part  261. 

"The  Agency  also  requested  comment 
on  an  option  not  to  list  as  hazardous 
wastes  generated  from  surface 
protection  processes.  The  Agency 
included  the  so-called  "no-list"  option 
in  the  proposal  because  the  future 
generation  of  o^lorophenolic  wastes  is 
expected  to  diminish  rapidly  to  zero 
and  because  the  results  of  risk  analyses 
show  that  the  risks  from  the  dominant 
exposure  pathways  are  relatively 
modest,  assuming  the  widespread  use  of 
chlorophenolic  formulations  does  not 
resume.  The  Agency  believed  at  the 
time  of  the  proposal  that  reintroduction 
of  chlorophenolic  formulations  into  the 
market  place  in  the  future  was  not  likely 
to  occur.  EPA  also  noted  that  the 
Agency  wrould  always  have  the  option 
of  reconsidering  the  listing 
determination  should  chlorophenolic 
surface  protection  formulations  be 
reintroduced  in  the  future. 

IV.  Summary  of  Public  Commenls  and 
Responses 

Comments  received  on  the  proposed 
rule  are  placed  under  two  separate 
headings  for  purposes  of  this  summary. 
The  first  addresses  the  more  general 
comments  associated  with  the  proposal, 
including  those  relating  to:  (1)  General 
implementation  issues  of  a  listing  for 
wastes  generated  by  the  wood  surface 
protection  industry:  (2)  technical 
approaches  discussed  in  the  proposal 
relating  to  data  sampling  methodologies; 
and  (3)  various  engineering  assumptions 
on  which  the  proposed  listing  was 
based.  The  second  part  of  this  section 
describes  the  Agency's  response  to 
comments  dealing  with  the  risk 
assessment  methodology  used  to 
support  the  listing  determination  for 
these  wastes. 

A.  General  Comments 

Several  comments  were  submitted  on 
the  proposed  listing  of  F033  wastes. 
Four  commenters  supported  the  listing 
in  general  and  two  commenters 
supported  the  concentration-based 
approach  in  particular.  Three 
commenters  opposed  the  proposed 
listing  and  urged  EPA  to  rely  on  its 
authority  under  FIFRA  to  control  the 
risks  posed  by  chlorophenolic 
formulations.  Onecommenter 
supported  an  outright  ban  on  the  use  of 
cblorophenolics  for  wood  surface 
treatment. 

Two  commenters  warned  that  listing 
F033  wastes  would  hinder  remediation 
efforts  at  contaminated  wood  surface 
protection  sites.  The  Agency  agrees  with 
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the  commenters'  point  that  a  hazardous 
waste  listing  may  provide  a  disincentive 
for  owner/operators  of  surface 
protection  plants  to  initiate  voluntary 
remediation  efforts.  The  regulation  of 
potentially  large  amounts  of 
contaminated  soil  as  listed  hazardous 
waste  could  delay  the  start  of  cleanup 
due  to  the  administrative  and  economic 
realities  of  regulatory  compliance. 

Three  commenters  expressed  concern 
over  the  possibly  perceived 
interchangeahility  of  the  proposed  0.1 
ppm  concentration  level  and  the 
Toxicity  Characteristic  (TC)  regulatory 
level  for  pentachlorophenoi.  Although 
the  Agency  is  not  Hnalizing  the  F033 
hazardous  waste  listing,  EPA 
nevertheless  wants  to  make  clear  that 
the  concentration  level  proposed  in  the 
F033  listing  description  was  not 
intended  as  a  regulatory  level  for  any 
purpose  other  than  defining  a  waste  as 
F033.  The  current  regulatory  level  for 
pentachlorophenoi  that  defines  a  waste 
as  hazardous  under  the  TC  (100  mg/L) 
would  not  have  been  affected  by  this 
rulemaking  in  any  way  had  the  F033 
listing  been  promulgated  today.  Levels 
set  for  the  TC  are  obtained  by  running 
models  which  simulate  acfdic  landfill 
conditions.  For  the  proposed  listing,  the 
proposed  0.1  ppm  level  was  calculated 
using  a  Maximum  Contaminant  Level 
(MCL)  of  0.001  ppm  and  a  risk  analysis 
using  the  Agency's  Multi-med  model. 
Multi-med  simulates  groundwater 
contamination  from  specific  sources, 
and  for  this  proposal,  it  incorporated 
variables  which  are  specific  to  sawmill 
conditions.  The  Agency's  analysis 
approximated  the  dilution  of 
pentachlorophenate  from  the  time  the 
waste  contacts  the  ground  to  when  it 
reaches  a  ground  water  well.  The 
Agency  did  not  arrive  at  the  0.1  ppm 
level  by  applying  a  dilution  attenuation 
factor  (DAF)  of  100  (as  the  Agency  has 
done  in  other  circumstances)  to  the 
MCL.  Indeed,  the  Agency  did  not  take 
a  position  in  the  proposal  about  the  use 
of  DAFs  in  calculating  acceptable  risk 
levels  for  any  constituents.  A  detailed 
discussion  of  the  Agency's  modeling 
assumptions  and  actual  parameters  used 
to  generate  risk  approximations  can  be 
found  in  the  docket  for  the  proposed 
rule. 

One  commenter  expressed 
reservations  regarding  the 
decontamination  procedures 
promulgated  previously  for  wood 


preservi  ng  equipment  (55  FR  50482- 
50483, 1  tecember  6, 1990).  The  Agency 
is  awart  that  equipment  cleaning  will 
not  alwj  ys  prevent  cross-contamination. 
Howeve  r,  it  will  certainly  reduce  the 
amount  of  contamination  that  would 
occur  if  lo  equipment  cleaning  took 
place.  /\  though  the  Agency  is  not 
finalizir  g  the  proposed  F033  hazardous 
waste  lii  ting,  EPA  encourages  owner/ 
operatoi  s  of  surface  protection  plants  to 
clean  or  replace  any  surface-treating 
equipmi  nt  that  was  used  previously 
with  ch  orophenolic  formulations  upon 
a  switch  to  non-chlorophenolic 
chemica  sand  properly  dispose  of  the 
wastes  i  1  an  environmentally  sound 
manner.  Furthermore,  the  Agency  has 
obtaine(  information  which  shows  that 
some  new  substitute  products  are  more 
effectivt  if  residual  chlorophenolic 
contami  lation  is  removed.  Hence, 
removin  ?  sludge  and  cleaning 
equipmf  nt  from  previous 
chlorop  lenolic  use  will  not  only  be 
more  en  fironmenlally  sound,  but  may 
also  enh  ance  the  new  products 
effect  iv«  ness.  Methodology  on 
recomm  ;nded  cleaning  and  operating 
practi(^$  for  surface  protectors  will  be 
published  in  the  near  future  by  the 
Agency  n  a  pollution  prevention  and 
waste  m  nimization  guidance 
docume  it. 

One  c  )mmenter  suggested  that  the 
proposed  operating  standards  for 
surface  frotection  plants  be  codified  in 
part  26aas  opposed  to  parts  264/265. 
The  conjmenter  reasoned  that  most 
surface  protection  plants  are  only 
generators  and  do  not  function  as 
treatment,  storage,  and  dis[>osal 
facilitie^(TSDFs).  However,  since  the 
F033  haxardous  waste  listing  is  not 
being  promulgated,  this  issue  is  moot 
and  ther  i  is  no  need  for  special 
generate  r  requirements. 

Severs  I  commenters  had  specific 
concern)  about  the  applicability  of  the 
proposed  F033  listing.  Since  the  Agency 
is  not  fii  alizing  the  proposed  F033 
listing,  t  lese  concerns  are  also  moot: 
Howeve  .  where  appropriate,  answers 
specific  o  each  of  these  comments  have 
been  addressed  in  the  background 
document  of  this  final  rule. 

One  c<  immenter  questioned  the 
represen  tativeness  of  the  Agency's  data 
on  crossjcontamination.  The  commenter 
stated  that  because  sites  were  not 
randomly  selected,  there  is  no  true 
sample  i  spresentation  of  the  surface 


protector  population.  EPA  did  not 
choose  .sampling  sites  based  on  their 
statistical  representativeness.  Rather, 
the  sites  were  selected  as  appropriate 
from  what  the  Agency  considered  to  be 
typical  operating  plants.  The  Agency 
visited  more  than  15  surface  protection 
sites  in  the  Nation  (both  large  and  small 
plants).  From  the  information  obtained 
from  these  plant  tours  and  interviews, 
the  Agency  developed  a  view  of  what  i* 
considered  typical  from  an  engineering 
standpoint  (e.g.  size  of  equipment, 
production  scale,  presence  of 
containment  systems,  size  of  storage 
yards,  amount  of  drippage,  etc).  The 
sites  .sampled  need  not  represent  the 
entire  surface  protection  industry  in 
terms  of  the  process  used  and  the  degree 
of  cross-contamination  present  to  allow 
the  Agency  to  demonstrate  that  wastes 
from  current  and  previous  use  of 
chlorophenolics  at  surface  protection 
sites  were  contaminated  with  the 
constituents  of  concern.  These  sites 
were  chosen  from  information  obtained 
by  a  questionnaire  .sent  out  under  the 
Agency's  3007  RCRA  authority. 

B.  Comments  Regarding  Risk 
Assessment 

Five  commenters  responded  to  the 
risk  a.ssessment  presented  in  the 
proposed  rule.  One  commenter  stated 
that  the  EPA  incorrectly  converted  units 
of  measurement  in  the  record  sampling 
data  used  for  the  risk  assessment 
causing  the  overestimation  of 
incremental  risk  for  the  fish/shellfish 
consumption  and  soil  ingestion 
pathways  by  a  1,000-fold.  The  EPA 
agrees  with  the  commenter.  The  dioxin 
concentrations  in  the  formulation  at  one 
of  the  affected  facilities  (Aquasco,  MD) 
were  reported  in  the  wrong  units, 
causing  a  1,000-fold  error  to  be 
incorporated  into  the  risk  estimates  for 
the  fish  and  shellfish  ingestion  and  soil 
ingestion  scenarios.  When  this  error  is 
corrected,  the  TCDD-TEQ  dioxin  levels 
u.sed  as  the  source  concentration  (the 
concentration  of  formulation  dripping 
onto  the  ground)  for  affected  facilities 
(cross-contamination  from  past  use  of 
chlorophenolic  formulations)  and  used 
in  the  lifetime  individual  risk  estimates 
for  the  soil  ingestion  scenario  and  fish 
and  shellfi<>h  ingestion  scenario  were 
reduced  by  a  l.OOO-fold.  The  lifetime 
individual  risk  values  using  the 
corrected  data  are  presented  in  Table  1. 
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TABLE  t.— Individual  Risk  From  Cross-Contamination  From  Past  Usage  of  Chlorophenolic  Formulations 

From  Fish  and  Shellfish  Ingestion 


Population 


Constituent: 

2.3.4. 7,8-TCDO  TEG ' 


'  Excess  lifetime  cancer  risk. 


Recreationai  fish- 
ers 


Central 
tend- 
ency 


2E-12 


High 
erxj 


3E-11 


General  popu- 
lation 


Central 
tend- 
ency 


8E-13 


High 
erxl 


1E-n 


The  estimated  risk  to  any  one 
individual  using  the  corrected  values 
are  1,000-fold  lower  than  the  risk 
estimated  in  the  proposed  rule  from 
cro.ss-conlamination  due  to  past  use.  In 
this  case  for  the  typically  exposed 
individual  in  the  general  population, 
the  incremental  risk  of  developing 
cancer  is  a  chance  of  0.8  in  a  trillion 
(8E-13):  in  the  recreational  fisher 
person,  the  risk  of  developing  cancer  is 
increased  by  only  2E-12.  The  estimated 
incremental  population  risk  is  also 
reduced,  after  correction,  approximately 
by  a  l.OOO-fold,  to  0.0002  cases/70  years 
for  the  anticipated  increase  in  the 
development  of  cancer  as  a  result  of 
exposure  to  ingestion  of  fish/shellfish 
contaminated  with  wastes  from  the  use 
of  chlorophenolic  formulations  for 
wood  surface  protection.  Chart  1  in 
Section  V  Part  A  of  this  final  rule  shows 
the  original  values  reported  in  the  April 
27,  1993  proposed  notice. 

The  soil  ingestion  scenarios  also  were 
based  on  the  storage  yard  soil 
concentrations.  The  soil  ingestion 
scenario  assumed  that  children  ages  1  to 
6  could  come  into  contact  with  the 
contaminated  .soil  at  the  sawmill  sites 
because  sawmill  sites  could  be 
converted  to  rural  residential  land  use 
and  the  child's  play  area  could  be 
located  on  the  area  previously  used  as 
a  storage  yard  area.  The  lifetime 
individual  risks,  using  the  corrected 
formulation  concentration  values  for 
dioxin.  asso<:iated  with  the  soil 
ingestion  scenario  for  cross- 
contamination  from  past  users  of 
chlorophenolic  formulations  are 
presented  in  Table  2. 


Table  2.— Individual  Risk  From 
Cross-Contamination  From  Past 
Usage  of  Chlorophenolic  For- 
mulations From  Direct  Soil  In- 
gestion 


Storage  yard 

Source 

Central 
tendency 

High  end 

Constituent: 

2.3.7.8-TCOD 
TEQ'. 

7E-10 

2E-9 

'  Upper  bound  excess  lifetime  cancer  nsk. 

The  e.stimates  presented  in  Table  2 
show  that  the  incremental  risks  from 
direct  soil  ingestion  by  children  are 
below  what  the  Agency  considers  a 
level  of  concern.  A  child  exposed  to 
storage  yard  soils  cross-contaminated  by 
past  users  of  chlorophenolics  under 
typical  conditions  (consumption  of  0.1 
gram  of  soil/day  for  160  days/year  for 
six  years)  would  be  subject  to  an 
increased  cancer  risk  of  7E-10  over  a 
lifetime,  or  a  chance  of  0.7  in  a  billion. 
The  estimated  incremental  population 
risk  is  also  reduced  approximately 
1 .000-fold  (to  4E-7  cases  per  year  over 
a  70-year  period)  for  the  anticipated 
increase  in  the  development  of  cancer  as 
a  result  of  exposure  to  direct  ingestion 
of  .soil  contaminated  with  wastes  from 
the  use  of  cross-contaminated 
formulations  for  wood  surface 
protection. 

One  commenter  remarked  that  the 
EP.\  failed  to  specifically  address  the 
incremental  risks  to  subsistence  fisher 
persons  from  consumption  of  fish/ 
shellfish  contaminated  from  the  use  of 
chlorophenolic  formulations  for  wood 
surface  protection.  EPA  agrees  that  the 
risks  to  highly  exposed  sub-populations 
should  be  considered.  The  fish  ingestion 
scenarios  developed  for  the  proposed 
rule  considered  exposure  to  a  general 
population  and  recreational  fisher  at  the 
outflow  of  a  drainage  area  containing 
surface  protection  facilities. 

EPA  used  the  analysis  for  the  high 
end  recreational  fisher  to  approximate 
the  risk  to  the  subsistence  fisher.  Recent 


data  show  that  the  high  end  ingestion 
rate  for  a  subsistence  fisher  is  greater 
than  for  a  recreational  fisher  by  a  fador 
of  approximately  2.  Therefore,  the 
incremental  ri.sk  for  a  subsistence  fi.sher 
would  not  exceed  a  level  of  concern . 
since  the  projected  risk  to  recreational 
fishers  is  much  less  than  10   f". 

The  analysis  of  ri.sks  from  fish 
consumption  assumes  that  ail  fish  in  the 
drainage  basin  are  contaminated.  The 
estimates  of  PCDDs  and  PCDFs  in  fish 
tissue  are  l>ased  on  sediment 
concentrations  of  these  constituents. 
The  sediment  concentrations  are 
estimated  based  on  the  erosion  of 
contaminated  soils  from  sawmill  sites  in 
a  river  or  stream  basin  and  subsequent 
dilution  of  contaminant  levels  by  the 
erosion  of  uncontaminated  soils  from 
the  corresponding^  drainage  basin. 

The  projected  risk  levels  increase  as 
the  size  of  the  drainage  area  decreases, 
due  to  the  relatively  lower  amounts  of 
uncontaminated  soil  in  smaller  drainage 
basins.  EPA  performed  an  analysis 
which  shows  that,  even  with  all 
exposure  parameters  set  at  values  which 
would  maximize  the  overall  estimate  of 
exposure,  in  order  to  reach  a  risk  level 
of  10  -''.  the  drainage  area  would  need 
to  be  8.000  hectares  or  less,  which  is 
smaller  than  the  smallest  drainage  area 
in  the  country.  The  average  drainage 
area  is  440,000  hectares,  and  the  lower 
fifth  percentile  of  the  size  distribution  is 
109.000  hectares. 

With  regard  to  the  fish/shellfish 
ingestion  scenario,  one  commenter 
maintained  that  the  fish/shellfish 
ingestion  scenario  should  have  l>een 
performed  on  a  site-spct:ific  basis  [i.e. 
EPA  should  have  used  parameters  settn 
at  individual  sites),  because  not  all 
sawmills  are  located  on  streams  with 
commercial  fisheries.  The  EPA  chose 
the  fish/shellfi.sh  ingestion  scenario  to 
be  protective  of  the  recreational  fisher 
persons  and  the  general  population.  The 
risk  analysis  was  structured  so  that  the 
hydrologic  cataloguing  unit  (or 
watershed)  was  the  basic  unit  of 
analysis  to  ensure  that  the  contaminated 
sediment  would  be  associated  with  a 
body  of  water  large  enough  to  support 
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lish  hatcheries  and  recreational  Hsher 
persons.  When  these  assumptions  were 
used  in  the  flsh/sheiinsh  ingestion 
scenario  using  corrected  values  for 
dioxin  found  in  formulation  for  PCD£)s 
and  PCDFs,  the  incremental  risk  to 
individuals  with  high-end  exposures 
remains  well  below  1x10 -^ 

With  regard  to  the  Universal  Soil  Loss 
Equation  (USLE),  one  commenter 
asserted  that  the  equation  is  overly 
conservative  for  estimating  soil  erosion 
from  surface  protection  sites.  This 
equation  models  the  amount  of  soil 
which  is  dumped  into  a  drainage  area 
containing  fish.  For  a  ntore  detailed 
description  of  the  model,  the  reader  is 
referred  to  background  document  of  the 
proposed  rule.  The  EPA  believes  that, 
although  this  may  be  a  conservative 
approach,  it  is  the  best  method  currently 
available.  It  has  been  used  to  support 
other  EPA  rulemakirtgs  and  guidance 
docuntents.  The  most  notable  example 
being  the  Assessment  of  Risks  from 
Exposure  of  Humans,  Terrestrial  and 
Avian  Wildlife,  and  Aquatic  Life  to 
Dioxins  and  Furans,  from  Disposal  and 
Use  of  Sludge  from  Bleached  Kraft  and 
Suinte  Pulp  and  Paper  Miils.>  Even 
using  these  conservative  assumptions,    ' 
the  incremental  risks  from  cross- 
contamination  at  these  sites  are  not  at  a 
level  of  concern. 

One  commenter  suggested  that  the 
population  risks  attributable  to  the 
contaminated  nsh/shelinsh  ingestion 
scenario  were  too  high  because  the 
entire  U.S.  population  was  considered 
to  be  exposed.  EPA  disagrees  and 
believes  it  is  appropriate  to  consider  the 
consumption  rale  of  the  entire 
population  in  estimating  risk  to  the 
general  population  from  this  exposure 
pathway.  However,  an  adjustment  of  0.4 
was  made  to  the  diet  fraction  to  account 
for  the  fact  that  not  all  fish  are 
contaminated.  Thus,  only  some 
-percentage  of  the  population  would  be 
affected  by  the  contaminated  fish.  As 
discussed  in  the  Risk  Assessment 
Background  Document  for  the  proposed 
rule,  the  0.4  diet  fraction  was  derived  by 
estimating  the  percentage  of  rivers  and 
streams  (i.e.,  cataloguing  units)  that 
have  at  least  one  sawmill.  A  second 
adjustment  was  made  in  the  calculation 
of  population  risk  to  account  for  the 
percentage  of  sawmills  that  operate 
surface  protection  processes  (about  .10% 
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of  the  er  tire  number  of  sawmills 
nationaBy).  Population  risk  for  the  fish/ 
shellTish  ingestion  scenario  has  been 
recalculated  for  the  final  rule  using  the 
corrected  incremental  storage  yard  soil 
TCDD-TtQ  concentrations.  The 
correcteci  estimate  of  incremental 
populatjon  risk  from  cross- 
contamination  is  three  orders  of 
magnitude  lower  than  the  risk  originally 
stated  in  the  proposed  rule.  The 
correct^!  number  of  can(«r  cases 
expecteJ  in  70  years  is  now  0.0002. 

One  commenter  asserted  that  the  soil 
ingestioji  scenario  was  overly 
conservitive  because  all  of  the  soil 
consumption  was  attributed  to 
rx>ntam»iaied  storage  yard  soil  and  no 
consumption  of  "indoor  dust"  was 
considered.  EPA  considered  only  the 
consumption  of  storage  yard  soil  in 
order  to[be  protective  of  human  health. 
The  ran^e  of  soil  ingestion  rates  for 
average  |[:hildren  aged  1  through  6  is 
present^  in  the  EPA"s  Exposure  Factors 
Handbopk  (1990)  as  0.2  to  0.8  grams  per 
day.  Thfse  estimated  values  were 
determihed  from  the  clay  content  of 
fecal  satiples  taken  from  children  in 
this  agetgroup  and  thus  represent 
consum  )tion  of  soil.  However,  the 
pen:ent  of  this  consumption  that  is 
attributed  to  house  dust  is  unknown,  as 
is  the  ct  ntaminant  concentration  in  the 
house  d  ist.  The  EPA  has  recalculated 
Ihe  soil  ingestion  scenario  using  the 
correcte  i  incfemental  TCDD-THJ 
concentrations  obtained  from  the 
formula  lion  sample.  The  incremental 
risk  estinated  is  below  IE— 6,  using  the 
conserv  jtive  assumptions.  The  Agency's 
risk  lev(  ils  are  particularly  protective 
with  th(  use  of  these  conservative 
assump  ions,  thereby  further  lending 
support  to  the  Agem.y's  decision  not  lo 
list  the.^  9  wastes. 

One  <  ommenter  stated  that  children 
are  unii  (ely  to  consume  sediment  at  the 
same  ra  e  that  they  consume  soil.  The 
Agency  agrees,  but  notes  that  sediment 
consum  jtion  by  children  was  not 
conside  ed  as  an  exposure  pathway  in 
the  pro  losed  rule.  The  Atienry  does  not 
feel  Ihn  this  exposure  pathway  is  a 
signifio  int  one  in  making  a 
determi  lation  whether  or  not  to  list 
chlorop  lenolic  wastes  since  the 
expo-sui  B  areas  of  concern  are  relatively 
small  ai  id  any  land  conversion  which 
could  tj  ke  place  would  most  likely 
require  soil  testing  prior  lo  land 
develop  ment. 

One  ( ommenter  stated  that  the 
assump  ions  used  to  estimate  the 
expose<  population  in  the  soil  ingestion 
populal  ion  risk  scenario  greatly 
overest  mate  the  number  of  exposed 
childrei  i.  EPA  believes  that  the  scenario 
may  be  {conservative,  but  not 


implausible.  The  scenario  assumes  that 
all  sawmill  sites  are  converted  to  rural 
residential  land  use,  that  the  children's 
play  areas  are  loi:aled  on  the  site  of  the 
former  storage  yards,  and  that  the  homes 
are  resold  to  new  families  with  young 
children  every  25  years.  These 
assumptions  include  a  low  population 
density  in  these  areas.  It  would  take 
only  a  limited  number  of  sites  to  be 
converted  to  suburban  housing  or  to 
daycare  or  school  facilities  lo  cause  a 
substantial  increase  in  the  exposed 
population.  The  incremental  population 
risk  estimated  using  the  corrected 
incremental  value  for  the  storage  yard 
soil  TCDD-TEQ  concentration  is  4E-7 
cases  in  70  years,  three  orders  of 
magnitude  lower  than  that  in  the 
proposed  rule. 

One  commenter  maintained  that  the 
.soil  ingestion  scenario  was  questionabh 
because  Superfund  liabilities,  state 
laws,  and  lender  requirements  make 
land  use  changes  unlikely  without  site 
cleanup  activities.  The  EPA  agrees  that, 
in  some  states,  land  transfers  and 
subsequent  land  use  changes  would  be 
unlikely  to  occur  without  cleanup. 
However,  not  all  states  are  equally 
diligent  in  requiring  site  investigations 
at  the  tJnf>e  of  property  transfer,  making 
the  types  of  land  use  changes  di«cribed 
in  the  soil  ingestion  s<.enario  plausible. 
Because  of  this,  E^A  believes  it  is 
entirely  appropriate  to  assess  risk  via 
the  soil  ingestion  pathway, 
notwithstanding  any  risk  management 
decisions  that  may  be  made  at  some 
future  time  to  address  the  ri&k. 

Two  comn>enters  believed  that  some 
of  the  values  used  as  input  parameters 
to  the  ground-water  model  [i.e.  re<;harge 
rale,  regional  condudivity,  and  average 
depth  to  water)  were  too  conservative 
and  that  more  appropriate  input 
parameters  should  be  used  In  this 
MULTIMED  model.  One  commenter 
believed  that  the  Agency  had  used 
DRASTIC  (a  name  given  to  a  modellin>^ 
program  used  to  evaluate  the  potential 
which  may  exist  resulting  from 
groundwater  pollution)  to  perform  its 
groundwater  modeling.  First,  the  EPA 
did  not  use  the  DRASTIC  model  in  this 
rulemaking  effort;  it  used  the 
MULTIMED  model  developed  by  the 
Agency  lo  perform  groundwater  models. 
The  Agency  did,  however,  use  some  soil 
and  hydrogeologic  information  (on 
hydrogeologic  regions  and  subregions 
colle<ied  by  Aller  et  ol.  (1988))  which  is 
used  when  applying  the  DRASTIC 
model.  With  regard  to  the  parameters 
felt  by  the  commenter  to  be  too 
conservative,  the  EPA  supports  the 
values  used  in  the  proposed  rule  (.58  FR 
at  2570B  of  April  27,  1993).  This 
hydrogeologic  information  includes 
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many  of  the  input  parameters  required 
to  run  the  MULTIMED  model,  and 
includes  such  parameters  as  depth  to 
water,  soil  type  and  hydraulic 
conductivity,  net  recharge,  aquifer 
hydraulic  conductivity.  The  EPA 
selected  hydrogeologic  subregions  in  Ihe 
northwest  and  southeast  United  States, 
excluding  subregions  where  sawmills 
were  not  likely  to  be  sited  (e.g., 
mountain  slopes  or  flanks).  Since  the 
parameter  value  ranges  presented  in 
Aller  et  al.  (1988)  are  based  on 
compilations  of  literature  values  and 
expert  opinion,  the  values  should  be 
viewed  as  bounding  ranges,  and  are  not 
sufficiently  statistically  rigorous  to 
estimate  true  means  or  parameter 
distributions.  For  the  average  case, 
"typical"  parameter  values  were 
obtained  by  examining  the  ranges  of 
values  in  Aller  et  al.  (1988)  for  the 
selected  subregions  only  and  selecting 
values  representing  the  central  tendency 
of  the  reported  ranges.  Similarly,  high- 
end  values  were  selected  to  represent 
the  high  end  of  the  exposure 
distribution,  using  the  higher  end  of  the 
range  of  parameter  values  deemed  likely 
to  occur  by  Aller  et  al.  (1988).  EPA 
recognizes  that  there  are  limitations  lo 
this  approach,  largely  associated  with 
Ihe  non-statistical  nature  of  the  data. 
The  Agency  believes,  however,  that  this 
data  source  is  Ihe  best  available  at  this 
lime  for  regional  and  subregional 
estimates  of  the  hydrogeologic 
properties  necessary  to  estimate 
exposures  through  Ihe  ground-water 
pathway. 

Two  commenlers  fell  that  the 
Agency's  use  of  input  parameter  values 
used  for  well  location  and  well  intake 
point  were  too  conservative.  EPA 
derived  Ihe  horizontal  distance  to  wells 
from  the  responses  reported  in  Ihe 
RCRA's  3007  Industry  Questionnaires. 
Because  information  was  not  obtained 
on  the  well  type  or  construction,  all 
wells  described  in  Ihe  questionnaire 
were  assumed  lo  be  possible  sources  of 
drinking  water  and  were  assumed  lo  be 
screened  lo  Ihe  top  of  the  aquifer,  that 
is,  well  water  was  assumed  to  be  drav\rn 
off  the  top  of  the  aquifer  where  organ ics 
are  assumed  to  exist  in  greater 
concentrations  than  when  water  is 
drawn  from  the  middle  of  the  aquifer. 
These  assumptions  are  consistent  with 
similar  conservative  assumptions  used 
to  develop  other  RCRA  regulations,  such 
as  the  Toxicity  Characteristic  (55  FR 
11798.  March  29, 1990). 

Two  commenlers  contended  that 
neither  biodegradation  or  chemical 
degradation  rates  were  considered  in  the 
ground-water  modeling  of 
penlachlorophenol  contamination. 
These  commenlers  submitted  studies 


showing  that  biological  and  chemical 
degradation  of  PCP  can  occur  and  that 
adequate  biological  and  chemical 
degradation  rates  are  available  or  can  be 
estimated  from  these  studies.  EPA  has 
reviewed  these  studies  and  agrees  that 
they  do  indicate  that  biological  and 
chemical  degradation  of  PCP  can  occur. 
The  information  submitted  by  the 
commenlers  are  results  from  laboratory 
studies,  reporting  the  results  from 
controlled  experiments.  However.  EPA 
does  not  agree  that  there  is  sufficient 
information  on  unassisted  field 
degradation  rates,  the  geochemical 
factors  that  affect  degradation,  or  their 
spatial  variability  from  site-to-site  or 
region-to-region  to  model  degradation  in 
the  field  at  generic  or  prototypical  sites 
for  regulatory  purposes.  Moreover,  the 
existence  of  metabolites  that  would 
confirm  the  occurrence  of 
biodegradation  in  the  field  has  not  been 
firmly  established.  Therefore.  EPA  does 
not  believe  the  data  warrant  an 
assumption  that  biodegradation  does 
occur  at  significant  rates  at  most  sites. 
In  addition,  the  toxicities  of  potential 
degradation  products  have  not  been 
characterized.  Therefore.  Ihe  EPA  does 
not  believe  it  is  appropriate  to  consider 
these  mechanisms  in  this  rulemaking. 

One  commenter  suggested  that  it 
would  be  more  appropriate  lo  calculate 
the  average  peak  concentration  of 
pentachlorophenate  in  groundwater 
used  lo  reflect  a  9-year  exposure 
duration  by  producing  a  breakthrough 
curve  of  annual  concentrations  at  a  well 
using  Ihe  MULTIMED  model  and 
calculate  a  series  of  9-year  or  10-year 
moving  averages.  The  moving  averages 
would  be  sorted  in  descending  order 
and  a  paper  plot  prepared.  A  preferred 
percentile  value  could  then  be  selected 
as  Ihe  concentration  of  concern.  EPA 
believes  the  current  method  of 
calculating  10-year  time-weighted 
averages  by  averaging  two  5-year 
concentrations  (including  Ihe  maximum 
concentration  and  Ihe  highest  adjacent 
5-year  value  calculated  from  each  model 
run)  is  an  appropriate  approach  for 
estimating  lifetime  individual  risk  and 
Ihe  Agency  selected  this  approach  lo  be 
conservative  and  protective  of  human 
health.  The  30-year  exposure  duration 
scenario  uses  a  time-weighted  30-year 
average  concentration  thai  includes  the 
maximum  concentration.  Population 
risk  estimates  aggregated  over  70  years 
were  based  on  a  lime-weighted  70-year 
average  concentration  that  includes  the 
maximum  concentration. 

One  commenter  believed  that  the 
source  concentration  used  by  EPA  for 
PCP  in  the  ground-water  ingestion 
scenario  was  loo  high  because  PCP  is  no 
longer  in  use  and.  thus,  the  infiltration 


lo  ground  water  would  be  reduced.  The 
commenter  suggested  that  source 
reduction  also  would  occur  from 
erosion  of  surface  soil  containing  PCP, 
before  it  is  leached  and  enters  the 
ground  water.  EPA  addressed  the  fact 
that  1^3*  is  no  longer  in  use  at  most 
facilities  in  its  baseline  risk  estimates  in 
the  proposed  rule,  which  have  been 
revised  in  the  final  rule  based  on 
comments  received  to  reflect  source 
concentrations  and  pulse  durations 
(estimated  time  in  which 
pentachlorophenate  is  expected  to  be 
present  in  substitute  wood  surface 
protection  product  from  time  of 
changeover)  more  representative  of  the 
cross-contamination  scenario.  While 
surface  runoff  and  erosion  may  reduce 
the  amount  of  PCP  available  for  leaching 
to  ground  water.  EPA  has  assumed,  for 
the  purpose  of  its  analysis,  that  any 
reductions  are  negligible.  "The  EPA 
adopted  this  conservative  assumption 
mainly  because  of  lack  of  data  necessary 
to  quantify  such  a  loss  and  its  effects  on 
ground-water  concentrations. 
Furthermore,  EPA  does  not  believe  that 
surface  water  and  erosion  will 
significantly  reduce  source  leachale 
concentrations.  As  formulation  drips 
onto  the  soil  it  will  rapidly  penetrate  the 
soil  until  Ihe  soil  is  saturated. 
Subsequent  rein  events  may  wash  off 
contaminated  surface  soil,  but  will  not 
erode  deeper  soil  horizons  where  most 
of  the  contaminant  mass  resides.  Thus. 
EPA  does  not  consider  this  assumption 
to  be  overly  conservative. 

One  commenter  noted  that  the  results 
of  the  ground-water  analysis  were  not 
supported  by  actual  resource  damage 
data.  The  Agency  does  not  expect,  nor 
does  it  feel  that  it  is  needed,  that  ground 
water  PCP  concentrations  predicted  by 
MULTIMED  would  agree  precisely  with 
the  resource  damage  data.  The  resource 
damage  incidents  presented  in  the 
background  document  are  intended  to 
illustrate  that  ground-water 
contamination  from  PCP  does  occur  at 
sawmill  facilities,  and  are  not  intended 
as  validation  points  for  exposure 
modeling.  Resource  damage  data  were 
obtained  from  monitoring  and  other 
wells  that  happened  to  be  in  place  al  a 
facility  when  the  sampling  was 
conducted.  There  are  a  number  of 
possible  reasons  why  sampling  data 
from  Ihe  resource  damage  incidents  may 
not  refiect  well-water  concentrations 
predicted  by  the  model,  in  particular  the 
location  of  the  wells  with  regard  to 
plume  cenlerline  and  ground-water  flow 
direction,  and  the  timing  of  peak  plume 
concentrations  at  the  wells. 

The  latter  point  is  especially 
important  because,  depending  on 
patterns  of  past  PCP  use  and  Ihe  well 


464 


Federal  Register  /  Vol.  59.  No. 


location,  the  peak  concentration  in  the 

Elume  may  not  have  reached  or  may 
ave  passed  the  well(s)  sampled.  In 
these  resource  damage  cases,  sufficient 
information  was  not  available  to 
determine  the  placement  and  design  of 
these  wells  with  respect,  to  the  site's 
hydrogeology  or  possible  plume 
locations  and  travel  time.  Thus,  it  is  not 
possible  to  i!se  these  data  points  for 
validation  of  model  results.  However,  it 
should  be  noted  that  the  model- 
estimated  ground-water  PCP 
concentrations  in  the  Hnal  rule  are 
similar  to  those  reported  from  resource 
damage  incidents.  When  the  revised 
average  source  concentration  was  used 
in  the  ground-wat^r  model,  the 
estimated  concentrations  for  PCP  in 
ground  water  (average  =  0  .005  mg/L; 
high-end  =  288  mg/L)  are  in  a 
reasonable  agreement  with  the  values 
reported  in  the  resource  damage 
accounts  (<0.001  to  45  mg/L). 

One  commenter  disagreed  with  the 
use  of  MULTIMED  in  that  it  was  not  as 
"robust"  or  well-tested  as  the  Monte 
Carlo-based  EPACML  model  used  for 
the  TC  rule.  Another  commenter 
recommends  the  use  of  the  Monte  Carlo 
approach  for  all  input  parameters  in  the 
modeling  effort.  First,  it  is  important  to 
note  that  the  MULTIMED  ground-water 
model  is  the  same  model  as  used  in 
EPACML  except  for  the  manner  in 
which  input  parameters  are  specified. 
EPACML  can  only  be  run  in  a 
probabilistic,  Monte  Carlo  mode,  while 
MULTIMED  allows  Monte  Carlo  runs  as 
well  as  for  individual  input  parameters 
to  be  specified  and  Gxed.  The  ground- 
water flow  and  transport  model 
components  are  the  same  for 
MULTIMED  and  EPACML.  Second,  the 
Agency  did  not  pursue  a  probabilistic, 
Monte  Carlo-based  approach  when 
developing  input  parameters  for  this 
modeling  effort  due  to  the  fact  that 
using  this  sophisticated  technique 
requires  knowledge  and  proper 
specification  of  input  parameter 
distributions,  and  variable 
independence  or  proper  specification  of 
joint  probability  parameter 
distributions.  VVhen  these  requirements 
cannot  be  met,  the  Monte  Carlo 
approach  will  not  provide  better 
estimates  than  a  scenario-based 
approach. 

EPA  has  adopted  a  scenario-based 
regional  modeling  approach  that  uses 
input  parameters  developed  for  regions 
of  the  U.S.  where  sawmills  are  more 
prevalent.  In  this  approach,  EPA  uses 
average  and  high-end  values  for 
estimating  model  input  parameters  on  a 
regional  basis  because  information  does 
not  exist  on  the  actual  means  and  . 
distributions  of  these  parameters  for  the 


regions  r  lodeled.  The  Agency  believes 
that  this  approach  is  an  appropriate  one 
and,  furt  lermore,  that  the  resulting 
model  es  limates  bracket  or  bound  the 
uncertaii  ity  associated  with  the  model 
input  pa  ameters. 

Two  o  immenters  questioned  the  use 
of  cancel  as  the  endpoint  of  concern  for 
2,3,7.8-T  ZDD.  EPA  disagrees.  The 
cancer  ei  dpoint  for  TCDD  was  selected 
because  t  is  the  most  sensitive  endpoint 
for  whic  I  qualitative  dose  response  data 
are  avail  ible.  2,3,7,8-TCDD  has  been 
demonst  ated  to  be  a  potent  carcinogen 
in  anima  s  and  has  been  classified  as  a 
B2  (potei  itial  human)  carcinogen. 
Recently  published  epidemiological 
studies  c  f  ocvupationally  exposed 
individu  lis  report  significant  increases 
in  cance  mortality.  2,3,7,8-TCDD  also 
has  pote  it  reproductive  and  teratogenic 
endpcin  s  and  enough  data  exist  to 
estimate  a  reference  dose  (RfD)  based  on 
these  altiimative  short-term  effec;ts.  (For 
a  details  1  discussion  of  this 
informat  on,  and  for  references  to 
studies  s  iipporting  these  conclusions, 
the  readi  t  is  referred  to  the  background 
documei  it  of  the  proposed  rule.) 
Howevei ,  if  health-based  levels  (HBLs) 
are  calci  lated  using  the  reproductive 
effect  Rf  ),  the  exposure  level  is  an  order 
of  magn  tude  higher  than  the  level 
calculate  d  using  the  carcinogen  slope 
factor  (C  5F).  Thus,  if  the  cancer  end- 
point  is  ised  as  the  basis  for  calculating 
a  permis  sible  exposure  level,  it  also  will 
be  protet  :tive  against  short-term 
exposures  such  as  those  associated  with 
reproductive  effects. 

The  is^ue  of  2,3.7,8-TCDD  toxicity  is 
being  reassessed  by  EPA  (outside  the 
framew(>-k  of  this  rulemaking)  and  all 
endpoinis  are  being  considered.  TCDD 
has  been  observed  to  express  a  wide 
variety  c  f  effects  including 
teratogei  lesis,  reproductive  effects,  and 
suppresj  ion  of  the  immune  system 
function  in  many  species.  Mechanistic 
approac  les  to  understanding  and 
identify  ng  toxic  effects  levels  are  also 
being  co  isidered.  Until  the 
reassess  nent  process  has  been 
complet  fd,  the  EPA  will  continue  to  use 
the  cum  nt  carcinogenicity  endpoint 
CSF  vail  e  that  has  been  accepted  as  the 
basis  foi  the  MCL. 

Two  c  immenters  noted  limitations 
associat(  d  with  the  use  of  the  Toxicity 
EquivaU  nee  Factors  (TEF's) 
mothod<  logy.  They  argued  that  the  TEF 
mothod(  logy  should  not  be  used  to 
justify  tl  e  addition  of  appendix  VIII  in 
the  abse  ice  of  valid  toxicological 
studies  I  lat  dem&nstrate  actual  heahh 
effects  a  isociated  with  exposure  to  these 
compou  ids.  One  commenter  questioned 
the  prop  3sal  to  add  Octachlorodibenzo- 
p-dioxir  (OCDD)  and 


Octachlorodibenzofuran  (OCDF)  to  40 
CFR  part  261.  appendix  VIII.  The 
commenters  stated  that  neither 
compound  has  been  shown  to  produce 
toxic,  carcinogenic,  mutagenic  or 
teratogenic  effects  on  humans  or  other 
life  forms.  The  Agency  has  decided  not 
to  add.  at  this  time.  OCDD  and  OCDF  to 
appendix  Vlllof  40  CFR  part  261. 
Although  the  original  basis  for 
including  these  congeners  on  appendix 
VIII  remains  valid  (details  of  which  can 
be  found  in  the  background  document 
supporting  this  final  rulemaking),  the 
Agency  is  investigating  further  the 
information  submitted  by  the 
commenters  regarding  the  effects  of 
OCDD  and  OCDF  reported  in  the 
Couture.  Elwell,  and  Birnbaum  study 
used  to  support  the  decisions  made  in 
the  "Interim  Procedures  for  Estimating 
Risks  Associated  with  Exposures  of 
Mixtures  of  Chlorinated  Dibenzo-p- 
dioxins  and  Dibenzofurans  and  the  1989 
Update".  OCDD  and  OCDF  are  the  most 
prevalent  of  the  PCDD  and  PCDF 
congeners  accoiinting  for  approximately 
85  percent  of  the  total  CDD  and  CDF 
present  in  five  of  the  six  storage  yard 
soil  samples.  OCDD  has  been  .shown  to 
exhibit  "dioxin-like"  toxicity  in  male 
rats  when  administered  in  small  doses 
in  a  sub-chronic  toxicity  study.*  These 
findings  have  been  confirmed  by  a 
second  sub-chronic  study  conducted  in 
female  rats.3  OCDD  and  OCDF  have  not 
exhibited  toxicity  in  short  term  studies; 
however,  acute  exposure  is  not  the  only 
concern  of  EPA.  The  Agency  is 
currently  re-evaluating  its  original 
assessment  of  risks  from  dioxin.  At  this 
point,  the  Agency  wishes  to  conclude  its 
on-going  reassessment  before  adding 
OCDD  and  OCDF  to  appendix  VII!  of  40 
CFR  part  261. 

One  commenter  questioned  the 
conclusion  that  soil  contamination 
presents  no  risk  to  wildlife.  The  EPA 
recognizes  that  concentrations  that  are 
protective  of  human  health  may  not 
necessarily  always  be  protective  of 
wildlife.  However,  in  view  of  the 
relatively  small  areas  occupied  by 
sawmills  and  the  low  concentration  of 
TCDD-TEQ  in  storage  yard  soil  from 
cross  contamination,  the  EPA  believes 
the  incremental  risks  to  wildlife  will  be 
below  a  level  of  concern. 


U'.oiitiire.  I..A..  M.  R.  EIwpM.  and  I..  S.  Himtwum 
Uioxin  lik<>  efTocts  observer!  in  malp  mIs  following 
exfvisiire  tooclachlorodilMTrizo-pdioxin  (tX;r)n) 
during  a  13-weeli  study.  Toxirtilogv  and  Applii-d 
PturmacolngY,  Vol.  93.  pp  31-*6.  1988. 

'HflnrifOinKPr.  N..  N.  Poiger.  andC  Schlallrr. 
Re.«iills  of  a  9  monlh  feeding  study  with  OCUU  and 
(XDF  in  rats.  Oganohalogcn  Ckimpoiinds.  Vol.  1. 
1990.  pp.  221-224. 


V.  Overview  of  the  Final  Rule 


This  flnal  rule  makes  final  the 
Agency's  hazardous  waste  listing 
determination  for  chlorophenolic  wastes 
generated  at  wood  surface  protection 
plants.  EPA  believes  that  listing  as 
hazardous  chlorophenolic  wastes  firom 
surface  protection  operations  is 
unnecessary  for  reasons  described  in 
Part  A  of  this  preamble. 

This  document  also  amends  SW-846 
(Test  Methods  For  Evaluating  Solid 
Waste,  Physical/Chemical  Methods)  by 
adding  Method  4010  (Immunoassay  Test 
for  the  Presence  of  Pentachlorophenol). 
This  action  is  discussed  in  Section  VI  of 
this  preamble. 

This  final  rule  also  adds  four 
chemicals  to  the  list  of  hazardous 
constituents  at  40  CFR  part  261, 
appendix  VIII.  These  four  chemicals  are: 
(1)  Sodium  pentachlorophenate,l2) 
potassium  pentachlorophenate,  (i) 
sodium  tetrachlorophenate.  and  (4) 
potassium  tetrachlorophenate.  A 
discussion  of  this  action  is  found  in  part 
C  of  this  section. 

A.  Basis  for  the  Determination  Not  To 
List  as  Hazardous  Wastes  From  Wood 
Surface  Protection  Operations 

As  discussed  in  the  proposed  rule,  in 
making  a  hazardous  waste  listing 
determination,  the  Agency  applies  a 
"weight-of-evidence"  approach.  In 
doing  this,  the  Agency  examines  the 
risks  associated  with  all  potential 
human  health  and  environmental 
exposure  pathways,  analyzes  trends  in 
the  current  industry,  researches  past 
damage  incidents,  as  well  as  other 
factors  found  in  40  CFR  261.11. 

Upon  reviewing  and  responding  to 
comments  received  on  the  proposed 
rule,  the  Agency  has  decided  not  to  list 
as  hazardous  wastes  ht>m  the  use  of 
chlorophenolic  formulations  in  the 
wood  surfece  protection  industry  for 
several  reasons. 

First,  chlorophenolic  formulations  are 
no  longer  being  produced  in  the  United 
States  and  the  Agency  believes  it  is  very 
unlikely  they  will  be  produced  in  the 
future.  The  only  remaining  producer  of 
chiorophenolics  in  the  U.S.,  Chapman 
Chemicals,  stopped  production  in 
January  of  1992  and  sometime  later 
applied  for  voluntary  cancellation  of  its 
FIFRA  product  registration.  A  notice 
describing  this  action  was  published  in 
the  Federal  Register  on  June  3. 1992  (57 
FR  23401).  and  a  final  cancellation 
order  was  sent  to  Chapman  Chemicals 
with  an  efiective  date  of  September  14, 
1992.  This  cancellation  notice  applies  to 
the  following  products  produced  t^ 
Chapman  Chemicals:  Pemiatox  IBl, 


lOS.  and  101.  and  Mitrol  G-ST.  Any 
manufacturer  wishing  to  resume 
production  of  chiorophenolics  would 
have  to  obtain  a  new  FIFRA  registration 
before  these  chemicals  could  kw  re- 
introduced and  made  available  for  use 
in  wood  surface  protection.  Currently, 
there  remains  only  one  known  user  of 
chiorophenolics  in  the  U.S.  out  of  an 
estimated  1000  previous  users  and  the 
remaining  plant's  existing  stock  is 
believed  to  be  very  limitmi.  A  major 
element  in  the  decision  not  to  list  as 
hazardous  chlorophenolic  wastes 
generated  from  the  surface  protection 
industry  is  the  fact  that  use  of 
chlorophenolic  formulations  has  ceased. 
EPA  believes  it  is  highly  unlikely  that 
a  manufacturer  will  seek  reregistration 
for  this  product  for  many  reasons, 
including  the  availability  of  effective 
substitute  products  and  the  potentially 
high  financial  and  administrative 
burdens  imposed  by  the  FIFRA 
registration  process.  Additional 
justification  to  support  non-future 
production  is  the  fact  that  European 
countries  do  not  want  to  accept  dioxin- 
containing  wood  products  which  have 
affected  large  export  mills  who  will  not 
use  chlorophenolic  formulations  in  the 
future  in  part  for  this  reason.  Use  of 
chiorophenolics  for  surfacx  protection 
has  declined  steadily  (even  without  the 
influence  of  RCRA)  from  over  1.000 
users  to  one  user  over  the  past  decade. 
Should  a  new  registraticm  of  this 
product  be  sought.  EPA  will  consider 
this  surface  protection  risk  analysis  for 
full  strength  application  when 
determining  whether  a  new  listing 
determination  under  RCRA  should  be 
initiated.  Currently,  the  Agency  is  aware 
of  nine  available  substitute  products 
currently  being  used  by  surface 
protectors  in  place  of  chiorophenolics. 
The  substitute  products  are  for  a  large 
part  satisfactory  to  their  users  (as 
mentioned  on  various  site  trips),  and  the 
Agency  does  not  feel  as  though  a  switch 
back  to  chiorophenolics  is  Ukely. 

A  second  reason  why  the  Agency  has 
decided  not  to  list  these  wastes  is 
because  the  risk  to  human  health  and 
the  environment  from  on-going 
operations  which  previously  used 
chiorophenolics  is  shown  to  tail  off 
quickly  because  chlorophenolic 
concentrations  diminish  to  a  near  zero 
concentration  within  a  short  period  of 
time  following  switchover  to  an 
alternate  product.  The  Agency  has 
determined  that  the  use  of  full-strength 
chlorophenolic  fonnulations  generates 
wastes  that  result  in  unacceptable  risk 
to  human  health  and  the  environment. 
As  before  mentioned,  should  the  use  of 


chiorophenolics  for  surface  protection 
applications  resume,  for  any  reason,  the 
Agency  will  most  likely  re-evaluate  its 
current  position.  However,  dealing  with 
the  current  situation,  there  remains  only 
one  known  user  of  chiorophenolics  with 
a  limited  supply  remaining. 

Although  the  Agency  believes  the  use 
of  full-strength  chiorophenolics  will  be 
phased  out  in  the  very  near  future,  there 
was  concern  at  the  time  of  proposal  that 
there  may  be  unacceptable  risks  posed 
by  the  use  of  substitute  products  that 
become  cross-contaminated  from 
previous  chlorophenolic  use. 
Particularly,  the  proposal  cited  possible 
ground  water  risks  of  2x10-*  for 
individuals  and  a  broad  but  very  low 
potential  exposure  risk  due  to  surface 
run-off  contributing  to  dioxin  levels  in 
fish.  The  Agency  received  several 
comments  addressing  these  potential 
impacts.  In  response  to  these  comments, 
the  Agency  conducted  additional 
ground-water  modeling  using  new  pulse 
assumptions  developed  from 
commenter-submitted  information.  The 
Agency  developed  what  it  believed  to  be 
better  pulse  assumptions  in  an  effort  to 
determine  how  long  pentachlorophenate 
will  be  present  in  on-going  operations 
which  have  switched  over  from  its  past 
use.  This  new  data  was  obtained  from 
performing  mass  balance  iterations 
using  typical  tank  volumes  found  at 
both  large  and  small  facilities.  These 
mathematical  calculations  showed  that 
cross-contamination  from  previous  use 
of  chiorophenolics  will  be  present  in  a 
substitute  products  for  only  two  to  six 
years  from  the  time  a  plant  stops  using 
chiorophenolics.  The  Agency  found  that 
the  hi^est  estimated  risk  to  an 
individual  from  drinking  ground  water    , 
for  nine  years  at  peak  concentrations  in 
the  two-  or  six-)rear  pulse  resulting  from 
cross  contamination,  is  significantly 
diminished  and  the  broad  effect  on 
dioxin  levels  in  fish  is  reduced  by 
several  orders  of  magnitude.  This  new 
analysis  shows  that  the  risks  associated 
with  cross-contamination  do  not  justify 
a  hazardous  waste  listing  to  capture 
cross-contaminated  wastes.  In  the 
proposed  rule.  EPA  addressed  the  fact 
that  PCP  is  no  longer  in  use  at  most 
facihties  in  its  baseline  risk  estimates, 
which  have  been  revised  in  the  final 
rule  to  reflect  source  concentrations  and 
pulse  durations  more  representative  of 
the  cross-contamination,  incremental- 
risk  scenario.  Chart  1  below  compares 
the  incremental  risks  from  cross- 
contaminated  wastes  as  calculated  for 
the  proposed  rule  to  the  values  obtained 
using  the  new  approach. 
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Chart  l.— Incremental 
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'  Excess  lifetime  cancer  risk. 

As  shown  in  Chart  1,  population  risk 
is  lower  than  that  presented  in  the 
proposal  for  both  fish/shellfish 
consumption  and  the  soil  ingestion 
pathway,  due  to  a  unit  conversion  error 
in  expressing  dioxin  concentration.  The 
dioxin  concentrations  in  the 
formulation  at  one  of  the  affected 
facilities  (Aquasco,  MD)  were  reported 
using  incorrect  units,  causing  a  1 .000- 
fold  error  to  be  incorporated  into  the 
risk  estimates  for  the  fish  and  shellfish 
ingestion  and  soil  ingestion  scenarios. 
When  this  error  was  corrected,  the 
TCDD-TEQ  levels  used  as  the  source 
concentration  for  affected  facilities 
(cross-contamination  from  past  use  of 
chlorophenolic  formulations)  and  used 
in  the  lifetime  individual  risk  estimates 
for  the  soil/nsh  and  shellfish  ingestion 
scenarios  also  were  reduced  1,000-fold. 

The  incremental  population  risk  was 
revised  for  the  ground-water  scenario 
from  an  original  0.005  value  to  between 
0.007  and  0.02  cancer  cases.  This  range 
of  0.007  to  0.02  cancer  cases  was 
obtained  because  two  different 
modelling  scenarios  were  run  to 
generate  the  extremes  of  this  range.  One 
model  run  used  input  parameters  which 
would  simulate  decay  for  a  small 
production  plant.  The  input  information 
was  obtained  from  a  mass  balance 
iteration  which  showed  that  it  would 
take  a  small  plant  approximately  6  years 
to  decrease  cross-contamination  levels 
to  near  zero;  likewise,  the  second  model 
used  input  parameters  for  large  facilities 
which  predicted  a  two  year  decline  to 
near  zero  levels  of  cross-contamination. 
The  details  of  the  mass  balance 
approach  and  the  resulting  change  in 
population  risk  can  be  found  in  the 
background  document  for  this  final  rule. 
The  Agency  believes  that  these  revised 
risk  levels  do  not  warrant  a  hazardous 
waste  listing. 
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Based  on  the  above  two  main  factors 
[i.e.  (1)  chlorophenolic  production 
stoppaj  e  and  subsequent 
chlorof  henolic  use  decline  and  (2) 
revised  risk  due  to  cross  contamination), 
the  Ag€  ncy  looked  closely  at  any 
potenti  il  environmental  benefits  that 
may  aci  :rue  from  a  hazardous  waste 
listing.  Given  the  market  trend,  the 
Agenc)i  cannot  identify  any  tangible 
benefit!  to  be  gained  from  listing  wastes 
general  }d  from  the  use  of 
chlorof  henolic  formulations  for  wood 
surface  protection.  Environmental 
damage  s  caused  by  previous  use  of 
chloro{  henolics  have  already  occurred. 
A  listin  g  of  these  wastes  cannot  mitigate 
past  da  nages  nor  can  it  force  the  clean- 
up of  t)  ese  damages.  Such  potential 
jurisdi(  tion  exists  under  current 
programs.  Authority  under  CERCLA  and 
RCRA  3(X)7  exists  even  if  a  decision  is 
made  n  ot  to  list  as  is  the  case  for  this 
final  rule. 

Damage  to  the  environment  of  this 
magnitude  from  previous  use  of 
chloro|  henolic  formulations  within  this 
industr  y  are  not  expected  to  occur  in  the 
future  I  inless  use  of  full-strength 
chlorofhenolics  resumes.  Furthermore, 
sampling  data  collected  at  surface 
protect  on  sites  indicate  that  dioxin 
concen  [rations  in  storage  yards  (the 
largest  )rea  of  a  plant)  are  below  1  ppb. 
The  he  ivier  contamination  that  occurs 
in  the  [rocess  area  is  confined  to  a  small 
area  arijd  likely  will  not  migrate  off-site 
to  envi  onmental  receptors.  Therefore, 
the  Ag(  ncy  finds  that  the  risks  posed  by 
this  rej  idual  contamination  are  limited 
and  th«  t  a  hazardous  waste  listing 
would  ikely  simply  result  in  these 
limitec  areas  of  contamination  being  left 
in  plac ;  and  not  produce  an 
enviroi  imental  benefit.  Thus  the  effect 
on  pasi  contamination  does  not  justify 
a  hazai  dous  waste  listing. 


B.  Operoting  ftequirements  for  Surface 
Protection  Plants 

Because  the  Agency  is  not  listing 
F033  wastes,  the  operating  standards  for 
surface  protection  plants  proposed  in 
the  April  27, 1993  notice  are  not. 
applicable  and,  thus,  are  not  being 
finalized.  Furthermore,  surface 
protection  plants  are  not  required  to 
follow  any  specific  waste  management 
requirements  regarding  previous  use  of 
chlorophenolics  as  a  result  of  this  rule. 

C.  Addition  of  Chemicals  to  Appendix 
VIII  of  40  CFH  Part  261 

Although  this  final  rule  does  not  list 
any  wastes  from  wood  surface 
protection  processes  as  hazardous,  the 
Agency  believes  that  certain 
constituents  contained  in  these  wastes 
warrant  inclusion  in  appendix  VIII  of 
part  261.  40  CFR  261.11  provides  that 
"Isjubstances  will  be  listed  on  appendix 
VIII  only  if  they  have  been  shown  in 
scientific  studies  to  have  toxic, 
carcinogenic,  mutagenic  or  teratogenic 
effects  on  humans  or  other  life  forms." 
In  the  April  27  notice,  EPA  proposed  to 
add  six  hazardous  constituents  of 
concern  found  in  surface  protection 
wastes  to  appendix  VIII  of  40  CFR  part 
261.  Based  on  the  information  gathered 
during  this  listing  investigation,  the 
following  four  are  being  added  to  the 
list:  sodium  pentachlorophenate, 
potassium  pentachlorophenate,  the 
sodium  salt  of  2,3,4,6-tetrachlorophenol, 
and  the  potassium  salt  of  2,3,4,6- 
tetrachlorophenol.  The  Agency 
presented  information  in  the  proposed 
rule  and  supporting  background 
documents  on  the  adverse  effects  of 
these  compounds.  For  those  reasons, 
EPA  is  finalizing  the  addition  of  four  of 
these  con.stituents  to  appendix  VIII  of 
part  261.  The  Agency  is  not  at  this  time 
finalizing  the  addition  of  OCDD  and 
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OCDF  to  Appendix  Vin.  As  mentioned 
before,  the  Agency  is  investigating 
further  the  information  submitted  by  the 
commenters  regarding  the  effects  of 
OCDD  and  OCDF  reported  in  the 
Couture,  Elwell,  and  Bimbaum  study 
used  to  support  the  decisions  made  in 
the  "Interim  Procedures  for  Estimating 
Risks  Associated  with  Exposures  of 
Mixtures  of  Chlorinated  Dibenzo-p- 
dioxins  and  Dibenzofurans  and  the  1989 
Update". 

VI.  Amendment  of  SW-846  (Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods) 

In  the  notice  of  proposed  rulemaking, 
the  Agency  proposed  to  add  Method 
4010  (Immunoassay  Test  for  the 
Presence  of  Pentachlorophenate)  to  the 
Second  and  Third  Editions  of  SW-846. 
The  purpose  behind  this  proposal  was 
to  aid  owners/operators  of  wood  surface 
protection  plants  with  the  proposed 
formulation  testing  requirement. 

With  respect  to  requiring  the  use  of 
SW-846  methods  for  testing  for  the 
presence  of  pentachlorophenate  in 
wood  surfece  protection  "in-process" 
formulation,  the  issue  is  moot  since  EPA 
is  not  listing  any  wood  surface 
protection  wastes  as  hazardous. 
Nonetheless,  EPA  believes  that  although 
no  comments  were  received  on  Method 
4010,  Method  4010  is  an  appropriate 
method,  in  general,  for  testing  for  the 
presence  of  pentachlorophenate  or 
pentacblorophenol  and  can.  therefore, 
be  used  in  other  applications  other  than 
for  wood  surface  protection  formulation 
testing.  The  Agency  is,  therefore,  adding 
Method  4010  to  the  Third  Edition  of 
SW-846  as  Update  HA.  We  are  not 
adding  Method  4010  to  the  Second 
Edition  of  SW-846  since  the  Third 
Edition  has  replaced  the  Second  Edition 
on  August  31, 1993  for  use  in 
mandatory  applications  (58  FR  46040). 
Method  4010,  including  its  protocol  and 
documentation  supporting  this  action 
can  be  found  in  the  docket  for  this 
rulemaking.  See  the  "For  Further 
Information"  Section  in  front  of  this 
preamble  for  the  EPA  contact  person  for 
further  information  or  with  questions  on 
Method  4010. 

Vn.  Pollution  Prevention  and  Waste 
Minimization 

The  Agency  is  preparing  a  separate 
guidance  manual  recommending 
voluntary  pollution  prevention  and 
waste  minimization  techniques  for  the 
lumber  industry.  Since  it  has  studied 
the  surface  protection  industry  in 
making  a  listing  determination  for 
wastes  generated  from  the  use  of 
chlorophenolic  formulations,  EPA  has 
gained  a  broad  perspective  on  the  best 


ways  to  reduce  wastes  generated  by  this 
wood  surface  protection  industry.  The 
ideas  gained  from  the  study  are 
presented  in  this  manual.  Some 
recommended  strategies  for  pollution 
prevention  in  the  surface  protection 
industry  are  described  in  this  section. 
Further  information  can  be  found  in  the 
manual. 

The  ultimate  goal  of  pollution 
prevention  is  to  reduce  present  and 
future  threats  to  human  health  and  the 
environment.  Pollution  prevention  (also 
referred  to  as  source  reduction)  is  the 
use  of  materials,  processes,  or  practices 
that  reduce  or  eliminate  the  quantity 
and/or  toxicity  of  wastes  at  the  source 
of  generation.  Pollution  prevention  is 
the  first  step  in  a  hierarchy  of  options 
for  reducing  the  generation  of  waste. 
The  first  recommended  pollution 
prevetition  option  is  to  replace  chemical 
treatment  with  another  type  of  treatment 
to  achieve  surface  protection.  One 
alternate  is  to  dry  the  wood  to  reduce 
water  content  (high  water  content  leads 
to  sapstain).  The  Agency  is  aware  that 
this  option  may  not  be  economically 
viable  for  a  smaller  mill.  If  such  a 
system  cannot  be  feasibly  employed,  it 
would  be  preferable  for  a  user  of 
chlorophenolic-containing  formulations 
to  switch  to  an  alternate  formulation. 

Other  pollution  prevention  strategies 
for  use  within  the  surface  protection 
industry  include:  (1)  Providing  local 
and  general  ventilation  within  the 
cutting  process  area  to  reduce  dust  that 
can  accumulate  on  wood;  (2)  blowing 
wood  with  air  to  reduce  the  amount  of 
sawdust  on  wood  prior  to  surface 
protection;  and  (3)  using  drainage 
collection  devices  like  gutters  on 
rooftops  to  keep  precipitation  away 
from  process  wastes.  The  pollution 
prevention  practices  described  here  can 
be  critical  to  reduce  the  amount  of  waste 
generated.  Although  the  Agency  is  not 
listing  these  chlorophenolic  wood 
surface  protection  wastes,  the  pollution 
prevention  practices  described  in  the 
guidance  manual  are  applicable  to  any 
waste  generating  process.  For  wastes 
that  cannot  be  reduced  at  the  source, 
generators  may  consider  recycling  as  the 
next  best  option. 

VIII.  Analysis  of  Potential  Costs  and 
Benefits 

A.  Executive  Order  Requirements 

Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 


regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  Nevertheless,  the  Agency 
prepared  an  abbreviated  RIA  or 
"Economic  Assessment"  (EA)  in  order 
to  examine  costs  and  benefits  likely  to 
occur  as  a  result  of  that  action. 

B.  Description  of  Costs  and  Benefits  of 
This  Rule 

Because  the  Agency  has  decided  not 
to  list  wastes  generated  from  the  use  of 
chlorophenolic  formulations  in  surface 
protection  operations,  no  specific  action 
is  required  under  this  Rule.  Facilities, 
however,  may  choose  to  take  some 
remedial  action  as  a  result  of  publicity 
surrounding  this  action.  A  detailed 
analysis  of  work  performed  is  described 
in  the  background  document  for  this 
final  rule. 

DC.  State  Authority 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization.  EPA  retains 
enforcement  authority  under  sections 
3007,  3008,  3013,  and  7003  of  RCRA. 
although  authorized  States  have  primary 
enforcement  resp>onsibility. 

Before  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  amended 
RCRA,  a  State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  plants  located  in 
the  State  with  permitting  authorization. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
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enacted,  the  State  was  obligated  to  enact     been 
equivalent  authority  within  specifled  regulat 

time  frames.  New  Federal  requirements      determ 
did  not  take  e^ect  in  an  authorized  State    for 
until  the  State  adopted  the  requirements     not  be 
as  State  law.  regulat 

By  contrast,  under  section  3006(g)  of       State  p 
RCRA.  42  U.S.C.  6926(g),  new  submit 

requirements  and  prohibitions  imposed      pursua  it 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  implement  those 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  permits,  until  the  State  is 
granted  authorization  to  do  so.  While 
States  must  still  adopt  HSVVA-related 
provisions  as  State  law  to  retain  final 
authorization,  the  Federal  HSWA 
requirements  apply  in  authorized  States 
in  the  interim. 

Although  this  final  rule  does  not  list, 
as  hazardous,  chlorophenolic  wastes 
from  the  wood  surface  protection 
industry,  it  does  add  four  constituents        prografti 
toappendix  VIIIof40CFRpart  261.  modifj 

These  additions  will  not  be  effective  in  271.1 
authorized  States  since  the  requirements  fmali 
are  not  being  imposed  pursuant  to  nor  a 

HSWA.  These  requirements  will  be  curren 

effective  only  in  those  States  that  do  not     states 
have  final  authorization.  In  authorized        progratn 
States,  these  requirements  will  not  be         impler  lent 
applicable  until  the  States  revise  their        regulaf  ons. 
programs  to  adopt  equivalent 
requirements  under  State  law. 

Section  271.21(e)(2)  of  EPA's  state 
authorization  regulations  (40  CFR  part 
271)  requires  that  States  with  Hnal 
authorization  must  modify  their 
programs  to  reflect  Federal  program    - 
changes  and  submit  the  modifications  to 
EPA  for  approval.  The  deadline  by 
which  the  States  must  modify  their 
programs  to  adopt  this  proposed 
regulation,  if  it  is  adopted  as  a  flnal  rule, 
will  be  determined  by  the  date  of 
promulgation  of  a  final  rule  in 
accordance  with  §  271.21(e)(2).  If  the 
proposal  is  adopted  as  a  final  rule.  Table 
1  at  40  CFR  271.1  will  be  amended 
accordingly.  Once  EPA  approves  the 
modification,  the  State  requirements 
become  RCRA  Subtitle  C  reouirements. 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  what  is  being  Gnalized  in  this         Env 
rule.  These  State  regulations  have  not         Admi 
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atory  Flexibility  Analysis 

final  rule  amends  the  hazardous 
egulations  by  adding  four 
(  als  to  appendix  VIII  of  40  CFR 
and  amending  SW-846  by 
Method  4010.  These  are  impacts 
n^ligible  effects  to  small  entities. 
Therel  Dre,  there  is  no  need  to  consider 
its  im(  acts  on  small  entities  by 
prepar  ng  a  Regulatory  Flexibility 
Analy!  is. 

XI.  Pa  »erwork  Reduction  Act 


rule  does  not  contain  any 


inform  ation  collection  requirements 
subjec  to  OMB  review  under  the 
Paper\  /ork  Reduction  Act  of  1980,  44 
use.  3501  et seq. 

List  of  Subjects 

40CFl\Part260 


ronmental  protection, 
ii  istrative  practice  and  procedure. 


Common  name 


Potassium  pentachlorophenate 


ConHdential  business  information, 
Hazardous  waste. 

40  CFR  Part  261 

Hazardous  materials,  Waste  treatment 
and  disposal.  Recycling. 

Dated:  December  23, 1993. 
Carol  M.  Brovmer, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921- 
6927.  6930.  6934.  6935.  6937.  6938,6939. 
and  6974. 

2.  Section  260.11  is  amended  by 
revising  the  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods"  reference  in 
paragraph  (a)  to  read  as  follows: 

§260.11    References. 

(a)'   *   • 

"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods." 
EPA  Publication  S\V-846  (Third  Edition 
(November,  1986),  as  amended  by 
Updates  I,  II  and  IIA).  The  Third  Edition 
of  SVV-846  and  Updates  I,  II,  and  IIA 
(document  number  955-001-00000-1) 
are  available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
6922.  and  6938. 

4.  Appendix  VIII  of  part  261  is 
amended  by  adding  the  following 
hazardous  constituents  in  alphabetical 
order  by  common  name  to  read  as 
follows: 

Appendix  Vlli  to  Part  261 — Hazardous 
Constituents 


Chemical  abstracts  name 


Chemical 
abstracts 


Hazardous 
waste  No 


Pentachlorophenol,  potassium  salt 7778736  ...    None 
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Common  name 


Ctiemtcal  abstracts  nanrte 


Ct>emical 

at>stracts 

No. 


Hazardous 
waste  No. 


Sodium  pentactilorophenate  Perrtachiofophenol,  sodium  salt 131522  None 


2,3.4.6-tetrach»ofophenol.  potassium  salt  same  . 

2J.4.6-tetrachtorophenol.  sodium  salt same  . 


53535276  .    None 
25567559  .    None 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  685 

R)N  1840-AC05 

Federal  Direct  Student  Loan  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  standards,  criteria,  and 
procedures. 

summary:  The  Secretary  of  Education 
issues  standards,  criteria,  and 
pro<:;edures  governing  the  Federal  Direct 
Student  Loan  (Direct  Loan)  Program  in 
the  academic  year  beginning  July  1, 
1994. 

These  standards,  criteria,  and 
procedures  govern  the  Federal  Direct 
Stafford  Loans  Program,  the  Federal 
Direct  Unsubsidized  Stafford  Loans 
Program,  and  the  Federal  Direct  PLUS 
Program,  collectively  referred  to  as  the 
Dirwi  Loan  Program. 

EFFECTIVE  DATE:  The  standards,  criteria, 
and  procedures  in  this  notice  are 
effective  on  January  4,  1994,  with  the 
exception  of  §§  685.204,  685.206, 
685.301,  685.302,  685.303,  685.304,  and 
685.308.  These  sections  will  become 
effective  after  the  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
Department  of  Education  to,  and 
approved  by,  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980.  If  you  want  lo 
know  the  effective  date  of  these 
sections,  call  or  write  the  Department  of 
Education  contact  person.  A  document 
announcing  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATfON  CONTACT: 
Lloyd  Robertson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(room  4.110.  ROB-3).  Washington,  DC 
20202-5162.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-fi77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATKW:  The 
Student  Loan  Reform  Act  of  1993, 
enacted  on  August  10,  1993,  established 
the  Direct  Loan  Program  under  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  See  subtitle  A  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L  103-66).  Under  the  Direct 
Loan  Program,  loan  capital  is  provided 
directly  to  student  and  parent  borrowers 
by  the  Federal  Government  rather  than 
through  private  lenders.  This  program 
replaces  the  direct  loan  demonstration 
program  that  was  authorized  to  begin  in 
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July  IS  J4  by  the  Higher  Education 
Amenc  ments  of  1992  (Pub.  L.  102-325). 

The  ffiA  directs  the  Secretary  to 
consul   with  members  of  the  higher 
educat  on  community  and  to  publish  a 
notice  )f  standards,  criteria,  and 
proced  ires  for  the  program's  first  year 
in  lieu  af  issuing  regulations  using  the 
Depart!  nent's  usual  procedures.  The 
Secreta  ry's  representatives  participated 
in  regi(  nal  meetings  at  various  locations 
arounc  the  country  in  which  members 
of  the  I  igher  education  community 
indud  ng  representatives  of  colleges, 
univer;  itics,  proprietary  schools,  and 
educat  onal  associations  were 
consul  ed.  The  Secretary's 
represe  otatives  have  also  met  with 
numen  us  national,  regional,  and  state 
organia  ations  representing  the  financial 
aid  cor  imunity  to  discuss  various 
aspects  of  the  Direct  Loan  Program.  The 
Secreta  ry's  representatives  have  met 
with  p«  rsonnel  from  schools  and 
financi  il  advisors  to  assist  in  the 
develo  iment  of  the  software  that  will  be 
used  b    Direct  Loan  Program  schools.  In 
additioi,  the  notice  is  based  in  part  on 
final  re  ;ulations  for  the  direct  loan 
demon  tration  program  in  34  CFR  part 
685  tha  [  were  published  in  the  Federal 
Registe  r  on  July  2,  1993  (58  FR  36088), 
followi  ig  the  publication  of  a  notice  of 
proposi  fd  rulemaking  and  consideration 
of  publ  c  comment.  The  Secretary 
believe !  that  participating  schools* 
familia  ity  with  those  regulations  will 
ease  th(  t  burden  of  their  participation  in 
the  Din  ict  Loan  Program. 

This  notice  establishes  the  policies 
and  pr<  cedures  necessary  for  schools  to 
implen  ent  the  Direct  Loan  Program  and 
most  o  the  policies  and  procedures 
relatinf  to  borrowers  in  the  Direct  Loan 
Prograr  i.  The  Secretary  anticipates 
publish  ing  another  notice  in  the  spring 
of  1994  to  govern  repayment  of  loans  for 
the  199 1-1995  academic  year  and 
establis  i  standards  and  procedures 
relating  to  Federal  Direct  Consolidation 
Loans. 
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program  regulations  for  the  Direct  Loan 
Program  in  future  years  will  be    ■ 
developed  through  the  use  of  a 
negotiated  rulemaking  process  to  the 
extent  praciicable. 

II.  Participation 

S<:hools  may  participate  in  the  Direct 
Loan  Program  by  originating  loans 
directly,  by  participating  in  a 
consortium  of  schools  that  originates 
loans  diret;tly,  or  by  using  an  alternative 
originator  to  originate  loans.  All  s(;hools 
are  responsible  for  determining  student 
eligibility  for  Direct  Loan  and 
disbursing  loan  proceeds  to  borrowers. 
.  Some  schools  participate  in  the  Dire«:t 
Loan  Program  and  the  FFEL 
concurrently,  while  the  rest  of  the 
selected  schools  participate  exclusively 
in  the  Direct  Loan  Program.  Some  of  the 
schools  that  participate  in  both 
programs  concurrently  make  Dinx.t 
Loans  available  to  first  time  borrowers 
only;  other  .schools  make  Direct  Loans 
available  to  students  studying  in  certain 
divisions  of  the  school  and  make  FFEL 
loans  available  to  their  other  students. 

The  .standards  and  procedures  in  this 
notice  am,  unless  otherwise  noted, 
applicable  to  each  participating  school 
regardless  of  its  method  or  volume  of 
participation.  As  stated  in  the  notice 
announcing  the  selcclion  of 
participating  schools  for  the  1994-95 
academic  year,  a  school  may  withdraw 
from  participation  within  30  days  of  the 
publication  of  these  standards,  criteria, 
and  procedures. 

III.  Administrative  Fee  For  Loan 
Origination 

Schools  and  consortia  that  originate 
loans  will  be  paid  a  fee  to  assist  in 
meeting  the  costs  of  loan  origination, 
including  the  costs  associated  with 
drawing  down  the  funds,  maintaining 
the  Direct  Loan  Program  account,  and 
reconciling  cash  and  individual  loan 
records  with  the  Secretary  each  month. 
The  Secretary  prefers  that  originating 
schools  print  promissory  note/ 
disclosure  statements  on  site.  To  assist 
in  compensating  for  the  costs  associated 
with  this  function,  schools  that  print 
promissory  notes/disclosure  statements 
will  be  paid  a  larger  fee  than  schools 
that  do  not  print  promissory  note/ 
dis«;losure  .statements. 

The  administrative  fee  is  paid  for 
borrowers  for  whom  a  first 
disbursement  has  been  made  and  for 
whom  the  first  disbursement  has  been 
reconciled  with  the  Secretary.  For  the 
1994-1995  academic  year,  the  program- 
wide  average  administrative  fee  may  not 
exceed  $10  per  borrower.  The  Secretary 
will  notify  schools  that  originate  loans 


of  the  actual  fee  schedule  and  payment 
procedures  when  they  are  determined. 
This  fee  structure  is  applicable  to  the 
first  year  of  the  program  only  and  is 
likely  to  be  restructured  through  the 
negotiated  rulemaking  process  and 
when  additional  data  are  available. 

rV.  Making  Direct  Loans 

Beginning  with  the  1994-95  academic 
year,  all  student  applications  for  Federal 
student  aid,  including  Direct  Loans,  will 
be  processed  by  the  Central  Processor 
System  (CPS).  The  school  will  receiw 
an  official  output  from  the  CPS  in  the 
form  of  a  Student  Aid  Report  (SAR)  or 
an  Elwtrcnic  Student  Aid  Report 
(ESAR).  The  ESAR  output  may  be  on 
tapes,  cartridges,  or  rosters.  With  this 
official  output,  the  school  v«rill  be  able 
to  assemble  a  financial  aid  award 
package.  A  school  participating  in  the 
Direct  Loan  Program  may  package  Dire«,i 
Loans  as  part  of  the  financial  aid 
package  in  the  same  manner  that  a 
school  p.irticjpat!ng  in  the  FFEL 
Program  packages  FFEL  Program  loans. 

A  school  in  tne  Direct  Loan  Prt^^ram 
will  either  originate  loans  or  use  the 
services  for  an  alternative  originator.  A 
school  will  use  an  ahemalive  originator 
if  it  chooses  not  to  originate  loans  or  is 
not  eligible  to  originate  loans.  For  the 
first  year  of  the  Direct  Loan  Program,  the 
criteria  for  eligibility  to  originate  were 
prescribed  by  statute.  These  criteria 
were  included  in  the  September  10. 
1 993  Federal  Register  notif». 

A.  Originating  Schools 

Under  the  Direct  Loan  Program, 
schools  and  consortia  that  originate 
loans  must  use  software  providrd  by  the 
Secretary,  or  other  software  based  on 
specifications  provided  by  the 
Secretary,  to  create  a  loan-origination 
record  containing  the  ba.sic  information 
neces.sary  to  make  a  loan.  The  ««frw3re 
provided  by  the  Secretary  reformats  the 
data  received  from  the  CPS  and  prompts 
the  school  to  add  data  collected  by  the 
school,  such  as  the  type  of  loan,  loa.T 
amount,  and  disbursement  datns. 
Because  schools  have  differtnt  needs, 
various  options  are  available  to  schools 
after  they  generate  the  loan  origination 
record.  The  software  allows  s<.hools  to 
computer-generate  combined 
promissory  notes/ disclosure  statements. 
Alternatively,  a  school  could  transmit 
the  information  collected  by  the  school 
to  the  Direct  Loan  Program  Servicer, 
which  upon  request,  will  print 
promissory  notes/disclosure  statements 
on  behalf  of  the  school  and  ship  them 
to  the  school. 

A  student  who  accepts  a  Direct  Loan 
completes  a  promissory  note  and 
returns  it  to  the  school;  the  school  may 


not  disburse  Direct  Loan  funds  without 
a  completed  promissory  note. 

An  originating  school  in  the  Dire<:t 
Loan  Program  requests  and  obtains  loan 
funds  from  the  Secretary  using  a  process 
similar  to  the  process  for  drawing  down 
funds  for  other  Department  of  Education 
(ED)  programs.  The  Secretary  adopted 
this  process  to  ease  the  burden  on 
schools  participating  in  the  Direct  Loan 
Program.  The  Direct  Loan  Program 
system,  however,  differs  from  the 
systems  used  for  other  ED  programs  in 
two  ways.  First,  a  school  transmits  to  ED 
a  specific  Direct  Loan  funding  request 
that  is  separate  from  its  funding  requests 
for  other  programs.  Direct  Loan  capital 
must  be  tracked  separately  and  cannot 
be  used  for  purposes  other  than  making 
Direct  Loans.  The  actual  transmission 
request  and  subsequent  electronic 
transfer  of  funds  uses  the  same  delivery 
process  as  is  used  for  the  Federal  Pell 
Grant  Program.  After  a  request  for  funds 
is  received,  the  Secretary  uses  the 
Automated  Clearinghouse  (ACH) 
process  through  the  Federal  Reserve 
Banking  system  to  deposit  funds  in  a 
school's  designated  bank  account. 
Currently,  tiiis  process  takes  between  48 
to  72  hours  from  the  school's  request  for 
funds  until  the  school's  receipt  of  funds. 

The  second  difference  between  the 
Direct  Loan  Program  system  and  the 
system  used  for  other  ED  programs  is 
that  the  amount  of  loan  capital  r>eeded 
by  the  school  is  dependent  on  the 
eligibility  of  student  and  parent 
borrowers  at  the  school.  Funds  for  the 
Direct  Loan  Program  are  not  limited  by 
Congressional  appropriations.  As  a 
result,  there  is  no  need  for  a  maximum 
funding  level  to  be  authorized  for  a 
school  in  the  Direct  Loan  Program.  The 
Direct  Loan  system,  however, 
incorporates  internal  fund  controls  to 
monitor  sf.hool  drawdown  requests; 
these  controls  will  flag  any  requests  that 
appear  excessive.  The  system  also 
identifies  schools  that  have  failed  to 
comply  with  program  requirements. 
These  flags  result  in  immediate  inquiry 
and  intervention  by  the  Secretary. 

The  software  provided  by  the 
Secretary  computes  gross 
disbursements,  loan  fees,  and  net 
disbursements  on  Lhe  basis  of  the  loan 
amounts  entered  by  lhe  school.  A  school 
requests  the  amount  needed  lo  fund  net 
disbursements  to  borrowers.  The 
Secretary  expects  that  schools  will 
follow  the  guidelines  for  cash 
management  set  out  in  The  Blue  Book, 
which  is  the  manual  of  accounting, 
recordkeeping,  and  reporting 
requirements  for  postsecondary 
educational  institutions  under  the 
{ederally-funded  student  financial  aid 
programs.  This  notice  requires  any 


interest  earned  on  funds  drawn  down  to 
be  returned  to  the  Secretary.  For  future 
years,  the  Secretary  anticipates  that 
issues  related  to  fiscal  control  and  Final 
accountabihty  will  be  addressed  in 
more  detail  in  negotiated  rulemakirig. 

After  receiving  funds  from  the 
Secretary,  a  school  disburses  funds  to 
students  by  crediting  their  aax)unts  at 
the  school  or  by  sending  checks  to  the 
students.  Before  a  school  may  disburse 
funds  to  a  borrower,  the  school  must 
ensure  that  it  has  a  completed  and 
signed  promissory  note.  After  the  first 
disbursement  is  made,  the  school  must 
rerx)rd  the  actual  disbursed  amount  and 
the  date  of  eacii  disbursement  in  the 
loan-origination  record  and  transmit  all 
completed  loan  records  and  promissory 
notes  to  the  Secretary.  The  school 
transmits  subsequent  disbursement  data 
to  the  Secretary  as  the  disbursements 
occur. 

A  school  is  required  lo  reconcile  cash 
and  individual  loan  records  monthly. 
To  reconcile  cash,  a  school  must 
provide  documentation  that  the  total 
dLsbursement  minus  cancellations,  plus 
return  of  excess  cash,  is  equal  to  the 
amount  of  money  the  school  has  drawn 
doM-n  during  a  one-month  period  by  the 
end  of  the  next  nnonth.  For  example, 
loan  records  and  promissory  notes  for 
all  disbursements  and  cancellations 
made  in  July  1994  must  be  transmitted 
to  the  Secretary  by  the  end  of  August 
1994.  To  reconcile  loan  records,  a 
school's  records  must  match  the  records 
of  the  Direct  Loan  Program  Servicer. 
The  software  that  is  provided  to 
participating  schools  is  designed  to 
assist  schools  in  this  reconciliation  ' 

process.  | 

B.  Schools  That  Lh:e  on  Alternative 
Originator 

Schools  that  use  an  alternative 
originator  transmit  to  the  Direct  l^oan 
Prt>gram  Servicer  the  data  necessary  for 
the  Dirud  Loan  Pnrgram  Ser/icer  to 
generate  the  combined  promissory  note/ 
disclosure  statement  unlei^s  the  school 
chooses  to  print  the  promissory  note/ 
di5>closure  statement  on  its  premises. 
After  the  Dire<:t  Loan  Program  Servicer 
generates  t'ne  promissory  note/ 
disclosure  statement,  it  is  sent  to  the 
school  or  to  the  borrower  depending 
upon  the  school's  established 
procedures.  The  borrower  must 
complete  the  promissory  note/ 
disclosure  statement  and  forward  il  as 
instructed  to  the  Direct  Loan  Program 
Servicer  or  to  the  school.  The  Direct 
Loan  Program  Servicer  must  review  the 
promissory  note/'disclosure  statement 
before  funds  can  be  disbursed.  If  tlte 
Direct  Loan  Program  Servicer  or  the 
school  determines  that  the  promissory 
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note/disclosure  statement  is  not 
accurate  or  complete,  the  promissory 
note/disclosure  statement  must  be 
correct  and  complete  before  funds  can 
be  disbursed.  The  Direct  Loan  Program 
Servicer  initiates  drawdown  of  funds  to 
the  school  based  on  the  completed 
promissory  note/disclosure  statement. 
The  school  also  receives  a  roster  from 
the  Direct  Loan  Program  Servicer 
identifying  each  borrower,  the 
disbursement  date  and  amount  to  be 
disbursed  for  each  borrower,  and  the 
total  amount  of  funds  received  by  the 
school.  Schools  that  use  alternative 
origination  are  still  responsible  for 
reporting  actual  disbursement  data, 
reconciling  cash,  and  returning  funds 
that  are  not  used  or  for  which  the 
borrower  is  not  eligible. 

In  short,  the  procedures  used  by  a 
school  that  uses  alternative  origination 
differ  in  two  ways  from  the  procedures 
of  originating  schools.  The  first  is  that 
a  school  under  alternative  origination 
may  choose  to  designate  the  alternative 
originator  as  the  manager  of  promissory 
note/disclosure  statements.  The  second 
is  that  a  school  under  alternative 
origination  does  not  manage  the  funds 
draw  down  process:  instead,  the  school 
receives  funds  drawn  down  by  the 
alternative  originator  only  for  those 
completed  promissory  notes  in  the 
possession  of  the  alternative  originator. 

The  Secretary  anticipates  that  issues 
related  to  participation  of  alternative 
originators  in  future  years  will  be 
subject  to  the  negotiated  rulemaking 
process. 

C.  Federal  Direct  PLUS  Loans 

Federal  Direct  PLUS  loans  are  made 
through  a  process  similar  to  the  one 
used  in  the  Federal  PLUS  loan  program. 
The  parent  obtains  a  combined 
application/promissory  note  from  the 
school  and.  after  completing  the 
combined  application/promissory  note, 
sends  it  to  the  school.  The  school 
completes  the  school  section  of  the 
application/promissory  note  and 
forwards  it  to  the  Direct  Loan  Program 
Servicer  where  data  from  the  note  is  key 
entered  and  a  credit  check  is  performed. 
Alternatively,  a  school  enters  data  from 
the  note  using  the  software  provided  by 
the  Direct  Loan  Program  Servicer  and 
electronically  forwards  this  information 
to  the  Direct  Loan  Program  Servicer.  In 
either  case,  the  Direct  Loan  Program 
Servicer  performs  a  credit  check  to 
determine,  as  required  by  section 
428B(a)  of  the  HEA.  whether  the  parent 
has  an  adverse  credit  history  and 
notiHes  the  school  and  the  parent  of  the 
results.  If  the  loan  is  approved,  the 
Direct  Loan  Program  S»ervicer  sends  a 
disclosure  statement  to  the  parent.  If  the 


credit  c  leck  indicates  an  adverse  credit 
history,  the  Secretary  advises  the  parent 
of  avail)  ble  options;  for  example,  the 
parent  c  ou!d  obtain  an  endorser  without 
an  adve  se  credit  history.  If  the  loan  is 
approve  d  and  the  school  originates 
loans,  t  le  school  may  draw  down 
money  i  nd  disburse  loan  funds  in  the 
same  m  mner  as  it  would  for  other  loans 
made  under  the  Direct  Loan  Program.  If 
the  sch(  ol  does  not  originate  loans,  the 
altemat  ve  originator  electronically 
transmi  s  the  funding  request  for  the 
school  lased  on  the  application/ 
promisi  ory  notes  that  the  Direct  Loan 
Progran  Servicer  holds  for  that  school. 
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retary  is  responsible  for 
and  collecting  Direct  Loans, 
above,  a  notice  specifically 
'  with  repayment  and 
will  be  published  shortly, 
"s  interaction  with  the  Direct 
ram  Servicer  during  the 
and  collection  of  the  loan  is 
to  the  interaction  schools 
y  have  with  lenders  and 
agencies  in  the  FFEL  Program, 
must  respond  to  periodic 
status  confirmation  requests  as 
to  ad  hoc  requests  for 

regarding  borrowers  from 
Loan  Program  Servicer, 
who  default  on  Direct 
added  to  ED's  debt  collection 
and  are  subject  to  all  legally 
default-collection  activities. 


ire 


authorized 

VI.  Im|  lact  of  Other  Rules 

Man    of  the  provisions  of  the  FFEL 
Prograi  i  that  are  applicable  to  the  Direct 
Loan  Program  have  been  incorporated 
into  this  notice  of  standards,  criteria, 
and  procedures.  The  Secretary  adopted 
those  nt>visions  because  schools  are 
familiaf  with  them  from  their 
particif)ation  in  the  FFEL  Program. 
Certain  policies  and  procedures 
currently  being  developed  through 
negotiated  rulemaking  for  FFEL  Program 
regulations  will  be  adopted  in  the  Direct 
Loan  F^ogiam.  including  policies 
relating  to  borrower  forgiveness  for 
studen  s  who  attended  schools  that  have 
closed  or  whose  eligibility  was  falsely 
certifie  d  and  policies  controlling  the 
deferm  ent  for  economic  hardship. 

VII.  Si  minary  of  Contents 

A.  Sub  oart.  A — Purpose  and  Scope 

Sub]  art  A  contains  descriptions  of  the 
types  ^f  loans  that  will  be  made,  the 
entitiei  involved,  and  the  definitions 
used  ia  the  Direct  Loan  Program. 

B.  Sub  >arf  B — Borrower  Provisions 

Sub  »art  B  contains  conditions  of 
borrovf er  eligibility,  which  are  identical 


to  the  borrower  eligibility  provisions  in 
the  FFEL  Program.  The  charges  for 
which  borrowers  are  responsible,  loan 
limits,  deferment  and  forbearance 
options,  and  borrower  defenses  to 
repayment  are  also  included.  The 
Student  Loan  Reform  Act  of  1993 
eliminated  the  Federal  Supplemental 
Loans  for  Students  (SLS)  program  but 
increased  the  loan  limits  for  the 
Unsubsidized  Stafford  Program 
beginning  luly  1, 1994.  The  Higher 
Education  Technical  Amendments  of 
1993  further  revised  the  loan  limits.  The 
revised  loan  limits  are  included  in  this 
notice  along  with  a  chart  (Appendix  A) 
which  illustrates  the  loan  limits  that 
will  be  applicable  as  of  July  1.  1994. 

C.  Subpart  C — Requirements. 
Standards,  and  Payments  for  Schools  in 
the  Direct  Loan  Program 

Subpart  C  contains  those  provisions 
governing  a  school's  participation  in  the 
Direct  Loan  Program,  including 
disbursement  procedures,  entrance  and 
exit  counseling,  withdrawal  procedures, 
recordkeeping  and  funds  control 
requirements.  The  Secretary  anticipates 
that  schools  will  continue  with  the 
conscientious  efforts  demonstrated  in 
the  FFEL  Program  in  tailoring  the 
counseling  to  the  borrower's  particular 
needs  and  making  counseling 
accessible.  These  efforts  have  included, 
for  example,  sign  language  interpreters 
for  hearing  impaired  borrowers  or 
translations  for  limited  English 
proficient  borrowers. 

Executive  Order  12866 

The  contents  of  this  notice  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  the 
standards,  criteria,  and  procedures  in 
this  notice. 

The  potential  costs  associated  with 
the  contents  of  this  notice  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently.  In 
assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative— of  these  standards,  criteria, 
and  procedures,  the  Secretary  has 
determined  that  the  benefits  of  these 
standards,  criteria,  and  procedures 
justify  the  costs. 

The  Secretary  has  also  determined 
that  the  contents  of  this  notice  do  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

The  contents  of  this  notice  are 
consistent  with  the  requirements  of  the 
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HEA  and  promote  the  President's 
priorities. 

Waiver  of  Bulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  an  opportunity  to 
comment  on  proposed  regulations. 
However.  Public  Law  103-66  requires 
that  the  Secretary  publish  a  notice  in 
lieu  of  regulations  for  the  first  year  of 
the  Direct  Loan  Program  and  exempts 
the  contents  of  the  notice  from  the 
rulemaking  requirements  of  section  431 
of  the  General  Education  Provisions  Act. 
While  the  Secretary  has  consulted  with 
members  of  the  higher  education 
community  in  the  development  of  this 
notice,  the  statutory  timeframe  for  the 
program  does  not  permit  the  solicitation 
of  further  public  comment.  A  public 
comment  period,  while  helpful,  would 
seriously  delay  the  provision  of 
necessary  guidance  for  the  operation  of 
the  Direct  I>oan  Program.  Therefore,  the 
Secretary  finds  that  solicitation  of 
public  comments  would  be 
impracticable  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

List  of  Sulqects  in  34  CFR  Pari  685 

Administrative  practice  or  procedure. 
Colleges  and  universities.  Education, 
Loan  programs-education.  Student  aid. 
Vocational  education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  94.268,  Federal  Direct  Student  Loan 
Program) 

Dated;  December  27. 1993. 
Richard  W.  Rjley. 
Secretary  ofEducaticn. 

The  Secretary  revises  part  685  of  title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  68S-STANDARDS.  CRTTERIA, 
AND  PROCEDURES  FOR  THE  DIRECT 
LOANS  PROGRAM 

Subpart  A— Purpose  and  Scope 

685.100  The  Federal  Direct  Student  Loan 
Program. 

685.101  Participation  la  the  Direct  Loan 
Program. 

685.102  Definitions. 

685.103  Applicability  of  subparts. 

Subpart  B— Borrower  Provisions 

685.200  Borrower  eligibility. 

685.201  C»>taining  a  loan. 

685.202  Cbaiges  for  which  Direct  Loan 
Program  borrowers  are  responsible. 

685.203  Loan  limits. 

695.204  Defennent 

685.205  Fofbeanoce. 

685.206  Bonower  respoodbilities. 


Subpart  C— Requirements,  Standards  and 
PaytiMnts  tor  Oiiect  Loan  Program  Schools 

685.300  Agreements  between  an  eligible 
school  and  the  Secretary  for 
participation  in  the  Duecl  Loan  Program. 

685.301  Certification  by  a  Direct  Loan 
Program  school  for  a  loan. 

685.302  Correspondence  school  schedule 
requirements. 

685.303  Disbursing  borrowers'  loan 
proceeds  and  counseling  borrowers. 

685.304  Determining  the  date  of  a  student's 
withdrawal. 

685.305  Payment  of  a  refund  to  the 
Secretary.  ' 

685.306  Withdrawal  procedure  for  schools 
participating  in  the  Direct  Loan  Program. 

685.307  Remedial  actions. 

685.308  Administrative  and  fiscal  control 
and  fund  accounting  requirements  for 
8t:hools  participating  in  the  Direct  Loan 
Program. 

Appendix  A     New  Loan  Maximums  as 
of  July  1,1994 

Aulherily:  20  USXl  1087a  ef  seq. 

Subpart  A — Purpose  and  Scope 

§685.100    The  Federal  Direct  Student  Loan 
ProQram. 

(a)  Under  the  Federal  Direct  Student 
Loan  Program  (Di!m;t  Loan  Program), 
the  Secretary  makes  loans  to  enable  a 
student  or  parent  to  pay  the  costs  of  the 
student's  attendance  at  postsecondary 
schools.  This  part  governs  the  Federal 
Direct  Stafford  Loan  Program,  the 
Federal  Direct  Unsubsidized  Stafford 
Loan  Program,  and  the  Federal  Direct 
PLUS  Program  for  the  academic  year 
beginning  July  1, 1994.  The  Secretary 
makes  loans  under  the  following 
program  components: 

(1)  Federal  Direct  Stafford  Loan 
Program,  which  provides  loans  to 
undergraduate,  grtiduate.  and 
professional  students.  The  Secretary 
subsidizes  the  interest  while  the 
borrower  is  in  an  in-school,  grace,  or 
deferment  period. 

(2)  Federal  Direct  Unsubsidized 
Stafford  Loan  Program,  which  provides 
loans  to  undergraduate,  graduate  and 
professional  students.  The  borrower  is 
responsible  for  the  interest  that  accrues 
during  any  period. 

(3)  Federal  Direct  PLUS  Program, 
which  provides  loans  to  parents  of 
dependent  students.  The  borrower  is 
responsible  for  the  interest  that  accrues 
during  any  period. 

(b)  The  Secretary  makes  a  Federal 
Direct  Stafford  Loan,  a  Federal  Direct 
Unsubsidized  Stafford  Loan,  or  a 
Federal  Direct  PLUS  loan  only  to  a 
student  or  a  parent  of  a  student  enrolled 
in  a  school  that  has  been  selected  by  the 
Secretary  to  participate  in  the  Direct 
Loan  Program. 

(Authority:  20  U.SXl  10e7a  et  seq.) 


S  685.101    Participation  In  ttw  Dtoaet  Loan 
Program. 

(a)(1)  Colleges,  universities,  graduate 
and  professional  schools,  vocational. 
and  technical  schools  selected  by  the 
Secretary  may  participate  in  the  Direct 
Loan  Program.  Participation  in  the 
Direct  Loan  Program  enables  an  eligible 
student  or  parent  to  obtain  a  loan  to  pay 
for  the  student's  cost  of  education  at  the 
schooL 

(2)  The  Secretary  has  the  authority  to 
permit  a  school  to  participate  in  both 
the  Federal  Family  Education  Loan 
(FFEL)  Program,  as  defined  in  34  CFR 
part  600  and  the  Direct  Loan  Program. 
A  school  permitted  to  participate  in 
both  the  FFEL  Program  and  the  Direct 
Loan  Program  may  certify  loans  under 
the  FFEL  Program  according  to  the 
terms  of  its  agreement  with  the 
Secretary. 

(b)  An  eligible  student  who  is 
enrolled  at  a  school  participating  in  the 
Direct  Loan  Program  may  borrow  under 
the  Federal  Direct  Stafford  Loan  and 
Federal  Direct  Unsubsidized  Stafford 
Loan  programs.  A  parent  of  an  eligible 
dependent  student  may  borrow  under 
the  Federal  Direct  PLUS  Program. 
(Authority:  20  DSC  1087a  et  seq.) 

S68S.102    Deflnttions. 

(a)(1)  Tlie  following  definitions  are  set 
forth  in  the  Student  Assistance  General 
Provisions,  34  CFR  part  668: 

Academic  year 

Campus-based  programs 

Depor>dcnt  studont 

Eligible  program 

Eligible  student 

Enrolled 

Federal  Consolidation  Loan  Program 

Federal  Direct  Student  Loan  Program  (Direrl 

Loan  Pn>gnjm) 
Federal  Pell  Crant  Program 
Federal  Perkins  Loan  Program 
Federal  PLUS  Program 
Federal-.Sfate  .Student  Incentive  Grant 

Program 
Federal  Supplemental  Educational 

Opportunity  (irant  Program 
Federal  Worli-Study  Program 
Independent  student 
Parent 
State 
U.S.  citizen  or  national 

(2)  The  following  definitions  are  set 
forth  in  the  regulations  for  Institutional 
Eligibility  Under  the  Higher  Education 
Act  of  1965.  as  amended.  34  CFR  part 
600: 

Accredited 

CJock  hour 

Educational  program 

Eligible  institution 

Federal  Family  Education  Loan  (FFEL) 

Program 
Institution  of  higher  education 
Nationally  recognized  accrediting  agency  or 

assoctetioQ 
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Preacciedited 

Program  of  study  by  correspondence 

Seoretary 

(3)  The  following  dePinitions  are  set 
forth  in  the  regulations  for  the  Federal 
Family  Education  Loan  (FFEL)  Program. 
34  CFR  part  682: 

Act 

Endorser 

Expected  family  contribution 

Federal  Insured  Student  Loan  (FISL)  Program 

Federal  Stafford  Loan  Program 

Foreign  school 

Full-time  student 

Graduate  or  professional  student 

Guaranty  agency 

Holder 

Legal  guardian 

Lender 

Totally  and  permanently  disabled 

Undergraduate  student 

(b)  The  following  dePinitions  alio 
apply  to  this  part: 

Alternative  originator:  An  entity  that 
originates  Direct  Loans  to  students  and 
parents  of  students  who  attend  a  Direct 
Loan  Program  school  that  does  not  have 
an  agreement  with  the  Secretary  to 
originate  loans. 

Direct  Loan  Program  borrower:  An 
individual  to  whom  a  Direct  Loan  is 
made. 

Default:  The  failure  of  a  borrower  and 
endorser,  if  any,  to  make  an  installment 
payment  when  due.  or  to  meet  other 
terms  of  the  promissory  note,  if  the 
Secretary  Finds  it  reasonable  to  conclude 
that  the  borrower  and  endorser,  if  any, 
no  longer  intend  to  honor  the  obligation 
to  repay,  provided  that  this  failure 
persists  for — 

(1)  180  days  for  a  loan  repayable  in 
monthly  installments;  or 

(2)  240  days  for  a  loan  repayable  in 
less  frequent  installments. 

Direct  Loan  Program  school:  A  school 
that  has  an  agreement  with  the  Secretary 
under  §685.300  to  participate  in  the 
Direct  Loan  Program. 

Disbursement:  The  delivery  of  loan 
proceeds  by  a  school  to  a  borrower, 
either  directly  or  by  applying  the 
proceeds  to  the  student's  account  with 
the  school. 

Estimated  cost  of  attendance:  The 
tuition  and  fees  normally  assessed  a 
student  carrying  the  same  academic 
workload  as  the  student  to  whom  or  on 
whose  behalf  a  Direct  Loan  is  sought,  as 
determined  by  the  school,  plus  the 
school's  estimate  of  other  expenses 
reasonably  related  to  attendance  at  that 
school,  for  the  period  of  enrollment  for 
which  the  loan  is  sought.  They  may 
include,  but  are  not  limited  to — 

(1)  The  costs  for  rental  or  purchase  of 
any  equipment,  materials,  or  supplies 
required  of  all  students  in  the  student's 
course  of  study,  except  for  the  cost  of 
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rental  or  pi  rchase  of 
telecommunications  equipment  for  a 
student  receiving  all  or  part  of  his  or  her 
instruction  by  means  of  that 
telecommu  [lications  technology; 

(2)  For  a  student  attending  tne  school 
on  at  least  i  half-lime  basis,  an 
allowance  or  books,  supplies, 
transportat  on.  and  miscellaneous 
personal  e:  penses: 

(3)  If  app  licable,  the  loan  fee  for  the 
loan; 

(4)  An  al  owance.  as  determined  by 
the  school,  for  room  and  board  costs 
incurred  b;  the  student  that  includes — 

(i)  For  a  iudent.  without  dependents, 
residing  at  home  with  parents,  an 
allowance  }f  at  least  $1 ,500: 

(ii)  For  a  student,  without 
dependent ;,  residing  in  institutionally 
owned  or  (  perated  housing,  a  standard 
allowance  vised  on  the  amount 
normally  assessed  most  of  the  school's 
residents  f  ir  room  and  board:  and 

(iii)  For  i  ill  other  students,  an 
aUowance  if  not  less  than  $2,500  for 
expen.ses  r  sasonably  incurred  by  those 
students  fc  r  room  and  board; 

(5)  For  a  student  enrolled  in  a 
program  o  study  by  correspondence, 
only  the  ti  ition  and  fees  and.  if 
required,  b  ooks  and  supplies,  travel, 
and  room  (  nd  board  costs  incurred 
specificallr  in  fulflllinga  required 
period  of  r  isidential  training: 

(6)  For  a  student  enrolled  in  an 
educations  I  program  that  normally 
includes  a  formal  program  of  study 
abroad,  ret  sonable  costs  associated  with 
that  study; 

(7)  For  a  student  with  one  or  more 
dependent  i.  an  allowance  based  on  the 
expenses  r  jasonably  incurred  for 
dependent  care  based  on  the  number 
and  age  of  the  dependents;  and 

(8)  For  a  student  with  a  disability,  an 
allowance  for  those  expenses  related  to 
his  or  her  i  lisability,  including  special 
services,  tiansportation.  equipment,  and 
supplies  tl  at  reasonably  are  incurred 
and  not  pr  )vided  by  other  assisting 
agencies. 

Estimati  d  financial  assistance:  (1) 
The  estimi  teid  amount  of  assistance  that 
a  student  has  been  or  will  be  awarded, 
for  a  periol  of  enrollment,  from  Federal. 
State,  inst  tutional.  or  other  scholarship, 
grant,  Hna  icial  need-based 
employm*  at,  or  loan  programs, 
including  )ut  not  limited  to — 

(i)  Veter  ms'  educational  benefits  paid 
under  cha  )ters  30.  31.  32,  and  35  of  title 
38  of  the  l)nited  States  Code; 

(ii)  Educational  benefits  paid  under 
chapters  1 36  and  107  of  title  10  of  the 
United  Sti  tes  Code  (Selected  Reserve 
Education  )l  Assistance  Program); 

(iii)  Res  irve  Officer  Training  Corps 
(ROTC)  so  lolarships  and  subsistence 


allowances  awarded  under  chapter  2  of 
title  10  and  chapter  2  of  title  37  of  the 
United  States  Code; 

(iv)  Benefits  paid  under  Public  Law 
97-376,  section  156:  Restored 
Entitlement  Program  for  Survivors  (or 
Quayle  benefits); 

(v)  Benefits  paid  under  Public  Law 
96-342,  section  903:  Educational 
Assistance  Pilot  Program; 

(vi)  Any  educational  benefits  paid 
because  of  enrollment  in  a 
postsecondary  education  institution; 

(vii)  The  estimated  amount  of  other 
Federal  student  financial  aid.  including, 
but  not  limited  to,  a  Federal  Direct 
Stafford  loan  eligible  for  interest 
subsidies.  Federal  Pell  Grants,  and  to 
the  extent  funding  is  available,  campus- 
based  aid  the  student  would  be 
expected  to  receive  if  the  student  has 
applied  or  will  apply  for  that  aid;  and 

(viii)  In  the  case  of  a  Federal  Direct 
PLUS  loan,  the  estimated  amount  of 
other  Federal  student  financial  aid. 
including  but  not  limited  to.  a  Federal 
Direct  Stafford  loan.  Federal  Pell  grant, 
and  campus-based  aid  that  the  student 
has  been  or  will  be  awarded. 

(ix)  If  the  student  is  applying  for  a 
loan  to  cover  expenses  incurred  within 
the  same  enrollment  period  as  that  for 
which  a  prior  Federal  or  conventional 
student  loan  was  received,  the  amount 
of  loan  proceeds  withheld  by  the 
Secretary,  lender,  or  guaranty  agency 
making  or  insuring  the  loan  if  those 
costs  were  included  in  computing  the 
borrower's  estimated  cost  of  attendance 
for  the  prior  loan. 

(2)  The  estimated  amount  ot 
assistance  does  not  include — 

(i)  Those  amounts  used  to  replace  the 
expected  family  contribution, 
including — 

(A)  Federal  Direct  PLUS  loan 
amounts;  and 

(B)  Private  and  State-sponsored  loan 
program  loan  amounts;  and 

(ii)  Federal  Perkins  loan  and'Federal 
Work-Study  funds  that  the  school 
determines  the  student  has  declined  for 
an  acceptable  reason. 

Federal  Direct  PLUS  Program:  A  loan 
program  authorized  by  title  IV,  part  D  of 
the  Act  that  provides  loans  to  parents  of 
undergraduate  students  attending  Direct 
Loan  Program  schools  and  one  of  the 
components  of  the  Direct  Loan  Program. 

Federal  Direct  Stafford  Loan  Program: 
A  loan  program  authorized  by  title  IV, 
part  D  of  the  Act  that  provides  loans  to 
undergraduate,  graduate,  and 
professional  students  attending  Direct 
Loan  Program  schools  and  one  of  the 
components  of  the  Direct  Loan  Program. 

Federal  Direct  Unsubsidized  Stafford 
Loan  Program:  A  loan  program 
authorized  by  title  IV,  part  D  of  the  Act 
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that  provides  loans  to  undergraduate, 
graduate,  and  professional  students 
attending  Direct  Loan  Program  schools 
and  one  of  the  components  of  the  Direct 
Loan  Program.  The  interest  that  accrues 
during  all  periods  is  paid  by  the 
borrower. 

Grace  period:  The  period  that  begins 
on  the  day  after  a  Direct  Loan  Program 
borrower  ceases  to  be  enrolled  as  at  least 
a  half-time  student  at  an  eligible 
institution  and  ends  on  the  day  before 
the  repayment  period  begins. 

Half-time  student  A  student  enrolled 
in  a  school  that  is  particijMiting  in  the 
FFEL  Program  or  the  Direct  Loan 
Program  and  is  carrying  an  academic 
workload  that  amounts  to  at  least  one- 
half  the  workload  of  a  full-time  student, 
as  determined  by  the  school,  and  is  not 
a  full-time  student.  A  student  enrolled 
solely  in  an  eligible  program  of  study  by 
correspondence  as  defined  in  34  CFR 
668.8  is  considered  a  half-time  student. 
Interest  rate:  The  annual  interest  rate 
that  is  charged  on  a  loan,  under  title  IV, 
part  D  of  the  Act. 

Loan  fee:  A  fee,  payable  by  the 
borrower,  that  is  used  to  help  defray  the 
costs  of  the  Direct  Loan  Program. 

Originating  school:  A  school  that  has 
an  agreement  with  the  Secretary  under 
§  685.300(b)  to  originate  loans  in  the 
Direct  Loan  Program.  An  originating 
school  requests  and  obtains  funds  to 
originate  Direct  Loans  using  a  draw 
down  process  similar  to  the  process  for 
drawing  down  funds  for  other  federal 
student  aid  programs. 

Period  of  enrollment  The  period  for 
which  a  Federal  Direct  Stafford,  Federal 
Direct  Unsubsidized  Stafford,  or  Federal 
Direct  PLUS  loan  is  intended.  The 
period  of  enrollment  must  coincide  with 
a  bona  fide  academic  term  {i.e.,  semester 
trimester,  quarter,  academic  year,  and 
length  of  the  program  of  study), 
established  by  the  school,  for  which 
institutional  charges  are  generally 
assessed.  The  period  of  enrollment  is 
also  referred  to  as  the  loan  period. 

Repayment  period:  (1)  For  a  Federal 
Direct  Stafford  Loan  or  Federal  Direct 
Unsubsidized  Stafford  Loan,  the  period 
beginning  on  the  date  following  the 
expiration  of  the  grace  period  and 
ending  when  the  loan  is  paid-in-full, 
exclusive  of  any  period  of  deferment  or 
forbearance. 

(2)  For  a  Federal  Direct  PLUS  loan, 
the  period  that  begins  on  the  date  the 
loan  is  fully  disbursed  and  ends  when 
the  loan  is  paid-in-full,  exclusive  of  any 
period  of  deferment  or  forbearance. 

Satisfactory  repayment  arrangement 
The  making  of  six  consecutive  voluntary 
on-time  full  monthly  payments  on  a 
defaulted  loan  to  regain  further 
eligibility  for  Direct  Loan  Program 


loans.  The  required  monthly  payment 
amount  may  not  be  more  than  is 
reasonable  and  affordable  based  on  the 
borrower's  total  financial  circumstances. 
On-time  means  a  payment  made  within 
fifteen  days  of  the  scheduled  due  date 
and  voluntary  payments  are  those 
payments  made  directly  by  the 
borrower,  regardless  of  whether  there  is 
a  judgment  against  the  borrower,  and  do 
not  include  payments  obtained  by 
income  tax  offset,  garnishment,  or 
income  or  asset  execution. 

(Authority:  20  U.S.C  1087a  et  seq.) 

§685.103    AppUcabiHty  of  subparts. 

(a)  Subpart  A  contains  general 
information  regarding  the  purpose  and 
scope  of  the  Direct  Loan  Program. 

(b)  Subpart  B  contains  provisions  that 
apply  to  borrowers  in  the  Direct  Loan 
Prowam. 

(cj  Subpart  C  contains  certain 
requirements  that  apply  to  schools  in 
the  Direct  Loan  Program. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

Subpart  B— Borrower  Provisions 

S  685.200    Borrower  eligibtltty. 

(a)(1)  Student  borrower  A  student  is 
eligible  to  receive  a  Federal  Direct 
Stafford  Loan,  or  a  Federal  Direct 
Unsubsidized  Stafford  Loan,  or  a 
combination  of  such  loans,  if  the 
student  is  enrolled  in  a  Direct  Loan 
Program  school,  meets  the  requirements 
for  an  eligible  student  under  34  CFR 
part  668,  and — 

(i)  In  the  case  of  an  undergraduate 
student  who  seeks  a  Federal  Direct 
Stafford  or  Federal  Direct  Unsubsidized 
Stafford  Loan  for  the  cost  of  attendance 
at  a  school  that  participates  in  the 
Federal  Pell  Grant  Program,  has 
received  a  final  determination,  or,  in  the 
case  of  a  student  who  has  filed  an 
application  with  the  school  for  a  Federal 
Pell  Grant,  a  preliminary  determination 
from  the  school  of  the  student's 
eligibility  or  ineligibility  for  a  Federal 
Pell  Grant  and,  if  eligible,  has  applied 
for  the  period  of  enrollment  for  which 
the  loan  is  sought; 

(ii)(A)  Reaffirms  any  FFEL  Program  or 
Direct  Loan  Program  amount  that 
previously  was  cancelled  due  to  the 
borrower's  total  and  permanent 
disability,  or  that  was  discharged  in 
bankruptcy,  or  written  off. 

(B)  For  purposes  of  this  paragraph, 
reaffirmation  means  the 
acknowledgement  of  the  loan  by  the 
borrower  in  a  legally  binding  manner. 
The  acknowledgement  may  include,  but 
is  not  limited  to,  the  borrower— 

(1)  Signing  a  new  promissory  note  or 
repavment  schedule;  or 

(2)  Making  a  payment  on  the  loan; 


(iii)(A)  In  the  case  of  a  borrower 
whose  previous  loan  was  cancelled  due 
to  total  and  permanent  disability, 
obtains  a  certification  from  a  physician 
that  the  borrower's  condition  has 
improved  and  that  the  borrower  is  able 
to  engage  in  substantial  gainful  activity; 
and 

(B)  Signs  a  statement  acknowledging 
that  any  Direct  Loan  the  borrower 
receives  cannot  be  cancelled  in  the 
future  on  the  basis  of  any  present 
impairment,  unless  that  condition 
substantially  deteriorates; 

(iv)  In  the  case  of  any  student  who 
seeks  a  loan  but  does  not  have  a 
certificate  of  graduation  from  a  school 
providing  secondary  education  or  the 
recognized  equivalent  of  such  a 
certificate,  has  passed  an  independently 
administered  examination  approved  by 
the  Secretary;  and 

(v)  Is  not  serving  in  a  medical 
internship  or  residency  program,  except 
for  an  internship  in  dentistry. 

(2)  Special  conditions  for  Federal 
Direct  Stafford  Loan  borrowers. 

(i)  A  Federal  Direct  Stafford  loan 
borrower  must  demonstrate  financial 
need  in  accordance  with  title  IV,  part  F 
of  the  act. 

(ii)  The  Secretary  considers  a  member 
of  a  religious  order,  group,  community, 
society,  agency,  or  other  organization 
who  is  pursuing  a  course  of  study  at  an 
institution  of  higher  education  to  have 
no  financial  need  if  that  organization — 

(A)  Has  as  its  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being; 

(B)  Requires  its  members  to  forego 
monetary  or  other  support  substantially 
beyond  the  support  it  provides;  and 

(C)(1)  Directs  the  member  to  pursue 
the  course  of  study;  or 

(2)  Provides  subsistence  support  to  its 
members. 

(b)  Parent  borrower.  A  parent  is 
eligible  to  receive  a  Federal  Direct  PLUS 
loan,  If  the  parent — 

(1)  Is  borrowing  to  pay  for  the 
educational  costs  of  a  dep>endent 
undergraduate  student  who  meets  the 
requirements  for  an  eligible  student  set 
forth  in  34  CFR  part  668; 

(2)  Provides  his  or  her  and  the 
student's  sodal  security  number; 

(3)  Meets  the  requirements  pertaining 
to  citizenship  and  residency  that  apply 
to  the  student  in  34  CFR  668.7; 

(4)  Meets  the  requirements  concerning 
defaults  and  overpayments  that  apply  to 
the  student  in  34  CFR  668,7; 

(5)  Except  for  the  completion  of  a 
Statement  of  Selective  Service 
Registration  Status,  complies  with  the 
requirements  for  submission  of  a 
Statement  of  Educational  Purpose  that 
apply  to  the  student  in  34  CFR  part  668; 
and 
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(6)  Meets  the  requirements  of 
paragraphs  (a)(l)(ii)  and  (a)(l)(iii)  of  this 
section;  and 

(7)(i)(A)  Does  not  have  an  adverse 
credit  history;  or 

(B)  Has  an  adverse  credit  history,  but 
has  obtained  an  endorser  who  does  not 
have  an  adverse  credit  history. 

(ii)  For  purposes  of  paragraph  (b){7Ki) 
of  this  section,  an  adverse  credit  history 
means  that  as  of  the  date  of  the  credit 
report,  the  applicant — 

(A)  Is  90  or  more  days  delinquent  on 
any  debt; 

(B)  Has  been  the  subject  of  a  default 
determination  on  any  debt;  or 

(C)  Has  been  the  subject  of  a 
bankruptcy  discharge,  foreclosure, 
repossession,  tax  lien,  wage 
garnishment  or  write-off  of  a  Title  IV 
d^t  during  the  five  years  preceding  the 
date  of  the  credit  report. 

(c)  Use  of  loan  proceeds  to  replace 
expected  family  contribution.  A 
borrower  may  use  the  amount  of  a 
Federal  Direct  Unsubsidized  Loan, 
Federal  Direct  PLUS  loan.  State- 
sponsored  loan  or  other  non-Federal 
loan  obtained  for  a  loan  period  to 
replace  the  expected  family  contribution 
for  that  loan  period. 

(d)  Defaulted  FFEL  Program  borrower. 
In  the  case  of  a  student,  or  parent, 
borrower  who  is  currently  in  de£Mih  on 
an  FFEL  Program  loan,  the  borrower 
must  make  satisfectory  repayment 
arrangements  on  the  defauhed  loan. 

(Authority:  20  U.S.C  lt)87a  et  seq.) 

SWS^I    ObtaMngatean. 

(a)  Application  for  a  Federal  Direct 
Staffotd  loan.  To  obtain  a  Federal  Direct 
Stafford  loan,  a  student  shall  complete 
and  submit  a  Free  Application  for 
Federal  Student  Aid.  If  the  student  is 
eligible  for  a  Federal  Direct  Stafford 
loan,  the  school  shall  obtain  a 
completed  promissory  note  bam  the 
student  and  complete  the  origination  of 
the  loan.  If  the  student  is  attending  a 
school  that  uses  an  altematiTe 
originator,  the  school  must  transmit  the 
student's  loan  origination  record  to  the 
alternative  originator,  which  will 
complete  the  origination  of  the  loan. 

(b)  Application  for  a  Federal  Direct 
Unsubsidized  loan.  To  obtain  a  Federal 
Direct  Unsubstdind  loan,  a  student 
shall  complete  and  submit  a  Free 
Application  for  Federal  Student  Aid.  If 
the  student  is  eligible  for  a  Federal 
Direct  Unsubsidized  Stafford  loan,  the 
school  shall  obtain  a  completed 
promissory  note  from  the  student  and 
complete  the  origination  of  the  loan,  ff 
the  student  is  attending  a  school  that 
uses  an  alternative  originator,  the  school 
must  transmit  a  student's  loan 
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originati(  m  record  to4he  alternative 
originatof.  which  will  complete  the 
origination  of  the  loan. 

(c)  Api  ilication  for  a  Federal  Direct 
PLUS  he  n.  To  obtain  a  Federal  Direct 
PLUS  kx  n,  the  parent  shall  complete  an 
applicati  in/promissory  note  and  submit 
it  to  the  j  chool.  After  the  school 
complete  s  its  portion  of  the  application/ 
promissc  ry  note,  the  school  submits  it 
to  the  Se  :retary.  If  the  parent  does  not 
have  an  adverse  credit  history  an 
originating  school  shall  complete  the 
origination  of  the  loan.  If  the  student  for 
whom  thfe  loan  is  intended  is  attending 
a  school  pat  uses  an  alternative 
originator,  the  alternative  originator  will 
complete  the  origination  of  the  loan. 

(Authorit] :  20  U.S.C.  1087a  ef  seq..  1091a) 

$685,202    Charges  lor  whJch  Direct  Loan 
Program  1  KMTowers  are  responsible. 

(a)  Inti  rest — (1)  Interest  rate  under  the 
Federal  i  )irect  Stafford  Loan  Program 
and  the ,  ederal  Direct  Unsubsidized 
Stafford  joan  Program.  For  Federal 
Direct  St  ifford  Loans  and  Federal  Direct 
Unsubsi(  ized  Stafford  Loans,  the 
interest  i  ite,  during  any  twelve  month 
period  b(  ginning  on  July  1  and  ending 
on  June ;  0,  is  determined  on  the 
preceding  June  1  and  is  equal  to  the 
bond  equivalent  rate  of  91-day  Treasury 
bills  auctioned  at  the  final  auction  held 
prior  to  that  June  1;  phis  3.1  peroent,  but 
does  notlexceed  8.25  percent 

(2)  Interest  rate  under  the  Federal 
Direct  PCUS  Program.  The  interest  rate 
on  a  Federal  Direct  PLUS  loan,  during 
any  12-nionth  period  beginning  on  July 
1  and  ending  on  June  30,  is  determined 
on  the  preceding  June  1  and  is  equal  to 
the  bond  equivalent  rate  of  52-«reek 
Treasury  bills  auctioned  at  the  final 
auction  lleld  prior  to  that  June  1;  plus 
3.1  percmt,  but  does  not  exceed  nine 
percent.  ] 

(b)  Capitalization.  (IJThe  Secretary 
may  add  accrued  interest  to  the 
borrowers  unpaid  principal  balance. 
This  inciease  in  the  principal  balance  of 
a  loan  is  called  "capitalization." 

(2)  The  Secretary  aaay  capitalize 
interest  payable  by  the  borrower  that 
has  accrued — 

(i)  Duitng  the  period  from  the  date  the 
first  disbursement  was  made  to  the  date 
the  repayment  period  begins; 

(ii)  During  a  period  of  authorized 
deferment; 

(iii)  During  a  period  of  authorized 
forbearance;  or 

(iv)  Ehlring  the  period  from  the  date 
the  Hrst  Installment  pajrment  was  due 
until  it  was  made. 

(3)  Unfler  the  Federal  Direct 
Unsubsidized  Stafford  Loan  Program 
and  the  Federal  Direct  PLUS  Program, 
the  Secn^tary  requires  the  borrower  to 


pay  on  a  monthly  or  quarterly  basis,  xx 
may  capitalize  on  a  quarterly  or  less 
frequent  basis,  interest  that  has  accrued 
during  periods  of  deferment. 

(4)  For  a  borrower  who  is  in  a  period 
of  deferment,  a  mandatory  forbearance, 
or  the  in-school  or  grace  period  on  a 
Federal  Direct  Unsubsidized  Stafford 
Loan  and  has  agreed  to  monthly  or 
quarteriy  payments  of  interest,  the 
Secretary  capitalizes  past  due  interest 
after  notification  to  the  borrower  that 
the  borrower's  failure  to  resolve  any 
delinquency  constitutes  the  borrower's 
consent  to  capitalization  of  delinquent 
interest  and  all  interest  that  would 
accrue  through  the  remainder  of  that 
period. 

(c)  Loon  Fee  for  Federal  Direct 
Stafford,  Federal  Direct  Unsubsidized 
Stafford,  and  Federal  Direct  PLUS 
loans.  The  Secretary — 

(1)  Charges  a  borrower  a  loan  fee  on 

a  Federal  Direct  Stafford,  Federal  Direct 
Unsubsidized  Stafford  or  Federal  Direct 
PLUS  loan  of  four  percent  of  the 
principal  amount  of  the  loan; 

(2)  Deducts  the  loan  fee  from  the 
proceeds  of  the  loan; 

(3)  In  the  case  of  a  loan  disbursed  in   ° 
muhiple  installments,  deducts  a  pro   ' 
rata  portion  of  the  fee  from  each 
disbursement;  and 

(4)  Refunds  by  a  credit  against  the 
borrower's  loan  balance  the  portion  of 
the  loan  fee  previously  deducted  from 
the  loan  that  is  attributable  to  a 
disbursement  of  that  loan  that  is  repaid 
within  120  days  of  disbursement. 

(d)  Late  charge.  (1)  The  Secretary  may 
require  the  borrower  to  pay  a  late  charge 
of  up  to  six  cents  for  each  dollar  of  ea(± 
installment  or  portion  thereof  that  is  late 
under  the  circumstances  described  in 
paragraph  (d)(2)  of  this  section. 

(2)  The  late  charge  may  be  assessed  if 
the  borrower  fails  to  pay  all  or  a  portion 
of  a  required  installment  pajmient 
within  ten  days  after  it  is  due. 

(e)(1)  Collection  charges  before 
default.  Notwithstanding  any  provisions 
of  State  law.  the  Secretary  may  require 
that  the  borrower  or  any  endorser  pay 
costs  incurred  by  the  Secretary  or  his 
agents  in  collecting  installments  not 
paid  when  due.  including,  but  not 
limited  to — 

(i)  Attorney's  fees; 

(ii)  Court  costs; 

(iii)  Telegrams;  and 

(iv)  Fees  on  checks  xetuxned  due  to 
non-suflicient  funds. 

(2)  Collection  charges  after  default  If 
a  borrower  defaults  on  a  Direct  Loan 
Program  loan,  he  or  she  is  assessed 
collection  costs  under  the  ibmmia  ia  34 
CFR  30.60. 

(Authoritjr  20  U.S.C  10B7a  et  seq.,  1M1«1 
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S  685.203    Loan  limits. 

(a)  Federal  Direct  Stafford  Loan 
Program.  (1)  In  the  case  of  a  dependent 
undergraduate  student  who  has  not 
successfully  completed  the  first  year  of 
a  program  of  undergraduate  education, 
the  total  amount  the  student  may 
borrow  for  any  academic  year  of  study 
under  the  Federal  Direct  Stafford  Loan 
I^irogram,  and  the  Federal  Stafford  Loan 
Procram,  may  not  exceed— 

(i)  $2,625  for  a  program  of  study  of  at 
least  a  full  academic  year  in  length; 

(ii)  $1,750  for  a  program  of  study  of 
at  least  two-thirds  but  less  than  a  full 
academic  year  in  length;  and 

(iii)  $875  for  a  program  of  study  of  at 
least  one-third  but  less  than  two-thirds 
of  an  academic  year  in  length. 

(2)  In  the  case  of  a  dependent 
undergraduate  student  who  has 
successfully  completed  the  first  year  of 
an  undergraduate  program  but  has  not 
.successfully  completed  the  set:ond  year 
of  an  undergraduate  program,  the  total 
amount  the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford  Loan  Program, 
and  the  Federal  Stafford  Loan  Program, 
may  not  exceed — 

(0  $3,500  for  a  program  of  study  of  at 
least  a  full  academic  year  in  length;  or 

(ii)  If  the  student  is  enrolled  in  a 
program  of  study  with  less  than  a  full 
academic  year  remaining,  a  prorated 
amount  that  bears  the  same  ratio  to 
$3,500  as  the  remainder  of  the  program 
measured  in  semester,,trimester, 
quarter,  or  clock  hours  bears  to  one 
academic  year. 

(3)  In  the  case  of  a  dependent 
undergraduate  student  who  has 
successfully  completed  the  first  and 
second  year  of  a  program  of  study  of 
undergraduate  education  but  has  not 
successfully  completed  the  remainder  of 
the  program,  or  in  the  case  of  a  student 
in  a  program  who  has  an  associate  or 
baccalaureate  degree  which  is  required 
for  admission  into  the  program,  the  total 
amount  the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford  Loan  Program, 
and  the  Federal  Stafford 4.oan  Program, 
may  not  exceed — 

(i)  $5,500  for  a  program  of  study  of  at 
least  an  academic  year  in  length; 

(ii)  If  the  student  is  enrolled  in  a 
program  of  study  with  less  than  a  full 
academic  year  remaining,  a  prorated 
amount  that  bears  the  same  ratio  to 
$5,500  as  the  remainder  of  the  program 
measured  in  semester,  trimester, 
quarter,  or  clock  hours  bears  to  one 
academic  year. 

(4)  In  the  case  of  a  graduate  or 
professional  student,  the  total  amount 
the  student  may  borrow  for  any 
academic  year  of  study  under  the 


Federal  Direct  Stafford  Loan  Program,  in 
combination  with  any  amount  borrowed 
under  the  Federal  Stafford  Loan 
Program,  may  not  exceed  $8,500. 

(b)  Federal  Direct  Unsubsidized 
Stafford  Loan  Program.  In  the  case  of  a 
dependent  graduate  student,  the  total 
amount  the  student  may  borrow  for  any 
period  of  study  for  the  Federal  Direct 
Unsubsidized  Stafford  Loan  Program" 
and  Federal  Unsubsidized  Stafford  Loan 
Program  is  the  same  as  the  amount 
determined  under  paragraph  (a)  of  this 
section,  less  any  amount  received  under 
the  Federal  Direct  Stafford  Loan 
Program  or  Federal  Stafford  Loan 
Program. 

(c)  Additional  eligibility  under  the 
Federal  Direct  Unsubsidized  Stafford 
Loan  Program.  In  addition  to  any 
amount  borrowed  under  paragraph  (b), 
an  independent  undergraduate  student, 
graduate  or  professional  student,  or 
certain  dependent  undergraduate 
students  may  borrow  additional 
amounts  under  the  Federal  Direct 
Unsubsidized  Loan  Program.  In  order 
for  a  dependent  undergraduate  student 
to  receive  this  additional  loan  amount, 
the  financial  aid  administrator  must 
determine  and  document  in  the  school's 
file,  after  review  of  the  family  financial 
information  provided  by  the  .student 
and  consideration  of  the  student's  debt 
burden,  that  the  student's  parents  likely 
will  be  precluded  by  exceptional 
circumstances  (e.g.,  the  student's  parent 
receives  only  public  assistance  or 
disability  benefits,  is  incarcerated,  has 
an  adverse  credit  history,  or  his  or  her 
whereabouts  are  unknown)  from 
borrowing  under  the  Federal  Direct 
PLUS  Program  or  the  Federal  PLUS 
Program  and  the  student's  family  is 
otherwise  unable  to  provide  the 
student's  expected  family  contribution. 
A  parent's  refusal  to  borrow  a  Federal 
PLUS  loan  or  Federal  Direct  PLUS  loan 
does  not  constitute  an  exceptional 
circumstance.  The  additional  amount 
that  such  a  student  may  borrow  under 
the  Federal  Direct  Unsubsidized 
Stafford  Loan  Program,  in  combination 
with  Federal  Unsubsidized  Stafford 
loans,  for  any  academic  year  of  study 

(1)  In  the  case  of  a  student  who  has 
not  successfully  completed  the  first  and 
second  year  of  a  program  of 
undergraduate  education,  may  not 
exceed — 

(i)  $4,000  for  enrollment  in  a  program 
of  study  of  at  least  a  full  academic  year 
in  length; 

(ii)  $2,500  for  enrollment  in  a  program 
of  study  of  at  least  two-thirds  but  less 
than  a  full  academic  year  in  length; 

(iii)  $1,500  for  enrollment  in  a 
program  of  study  of  at  least  one-third 


but  less  than  two-thirds  of  an  academic 
year  in  length. 

(2)  In  the  case  of  a  student  who  has 
successfully  completed  the  first  and 
second  year  of  an  undergraduate 
program,  but  has  not  completed  the 
remainder  of  the  program  of  study,  may 
not  exceed — 

(i)  $5,000  for  enrollment  in  a  program 
of  study  of  at  least  a  full  academic  year; 

(ii)  If  the  student  is  enrolled  in  a 

program  of  study  with  less  than ^ 

academic  year  remaining,  a  prorated 
amount  that  bears  the  same  ratio  to 
$5,000  as  the  remainder  of  the  program 
measured  in  semester,  trimester, 
quarter,  or  clock  hours  bears  to  one 
academic  year. 

(3)  In  the  case  of  a  graduate  or 
professional  student,  may  not  exceed 
$10,000.2 

(d)  Federal  Direct  Stafford  Loan 
Program  and  Federal  Stafford  Loan 
Program  aggregate  limits.  The  aggregate 
unpaid  principal  amount  of  all  Federal 
Direct  Stafford  Loans  and  loans  received 
under  the  Federal  Stafford  Loan 
Program  made  to  a  student  may  not 
exceed — 

(1)  $23,000  in  the  case  of  any  student 
who  has  not  successfully  completed  a 
program  of  study  at  the  undergraduate 
level;  and 

(2)  $65,500,  in  the  case  of  a  graduate 
or  professional  student,  including  loans 
for  undergraduate  study. 

(e)  Federal  Direct  PLUS  Program 
annual  limit.  The  total  amount  of  ail 
Federal  Direct  PLUS  loans  that  a  parent 
or  parents  may  borrow  on  behalf  of  each 
dependent  student  for  any  academic 
year  of  study  may  not  exceed  the  cost 
of  education  minus  other  estimated 
financial  assistance  for  that  student. 

(f)  Federal  Direct  PLUS  Program 
aggregate  limit.  The  total  amount  of  all 
Federal  Direct  PLUS  Program  loans  that 
a  parent  or  parents  may  borrow  on 
behalf  of  each  dependent  student  for 
enrollment  in  an  eligible  program  of 
study  may  not  exceed  the  student's  cost 
of  education  minus  other  estimated 
financial  assistance  for  that  student. 

(g)  Federal  Direct  Stafford  Loan  and 
Federal  Direct  Unsubsidized  Stafford 
Loan  Program  aggregate  limits.  The  total 
unpaid  principal  amount  of  Federal 
Direct  Stafford  Loans,  Federal  Direct 
Unsubsidized  Stafford  Loans,  Federal 
Stafford  Loans  and  Federal 
Unsubsidized  Stafford  Loans  may  not 
exceed — 

(1)  $46,000  for  an  undergraduate 
student. 

(2)  $138,500  for  a  graduate  or 
professional  student. 

(h)  Minimum  loan  interval.  The 
annual  loan  limits  applicable  to  a 
student  shall  apply  to  the  length  of  the 
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school's  academic  year  as  the  term  is 
used  under  the  FFEL  Program. 

(i)  Treatment  (^Federal  Direct 
Consolidation  loons  and  Federal 
Consolidation  loans  for  purposes  of 
determining  loan  limits.  The  percentage 
of  the  outstanding  balance  on  a  Federal 
Direct  Consolidation  loan  or  Federal 
Consolidation  Loans  counted  against  a 
borrower's  aggregate  loan  limits — 

(1)  For  the  Federal  Direct  Stafford 
Loan  Program,  equals  the  percentage  of 
the  original  amount  of  the  Federal 
Direct  Consolidation  loan  or  Federal 
Consolidation  loan  attributable  to  the 
Federal  Direct  Stafford  and  Federal 
Stafford  loans;  and 

(2)  For  the  Federal  Direct 
Unsubsidized  Stafford  Loan  Program, 
equals  the  percentage  of  the  original 
amount  of  the  Federal  Direct 
Consolidation  loan  or  Federal 
Consolidation  loan  attributable  to  the 
Federal  Direct  Unsubsidized  Stafford 
Loan  and  Federal  Unsubsidized  Stafford 
loans. 

(j)  Maximum  loan  amounts.  In  no  case 
may  a  Federal  Direct  Stafford,  Federal 
Direct  Unsubsidized  Stafford,  or  Federal 
Direct  PLUS  loan  amount  exceed  the 
student's  estimated  cost  of  attendance 
for  the  period  of  enrollment  for  which 
the  loan  is  intended,  less — 

(1)  The  student's  estimated  financial 
assistance  for  that  period:  and 

(2)  The  borrower's  expected  family 
contribution  for  that  period,  in  the  case 
of  a  Federal  Direct  Stafford  loan. 

(Authorit>-:  20  U.S.C.  1087a  et  seq] 

$685,204    Deferment 

(a)  (1)  A  Federal  Direct  Stafford  Loan 
borrower  who  meets  the  requirements 
described  in  subparagraph  fb)  is  eligible 
for  a  deferment  during  which  periodic 
installments  of  principal  need  not  be 
paid,  and  interest  does  not  accrue. 

(2)  A  Federal  Direct  Unsubsidized 
Stafford  Loan  borrower  or  a  Federal 
Direct  PLUS  borrower  who  meets  the 
requirements  described  in  paragraph  (b) 
is  eligible  for  a  deferment  during'which 
periodic  installments  of  principal  need 
not  be  paid,  but  interest  does  accrue  and 
is  capitalized  or  paid  by  the  borrower. 

(b)  A  Direct  Loan  Program  borrower  is 
eligible  for  a  deferment  during  any 
period  during  which  the  borrower — 

(1)  Is  carrying  at  least  one-half  the 
normal  full-time  work  load  for  the 
course  of  study  that  the  borrower  is 
pursuing,  as  determined  by  the  eligible 
school  the  borrower  is  attending. 

(2)  Is  pursuing — 

(i)  A  course  of  study  pursuant  to  a 
graduate  fellowship  program  approved 
by  the  Secretary:  or 


(ii)  A  ehabilitation  training  program, 
approved  by  the  Secretary,  for 
individuals  with  disabilities. 

(3)  Noj  in  excess  of  three  years  is 
seeking  and  upable  to  find  hill-time 
employment;  or 

(4)  No<  in  excess  of  three  years  has 
experienced  or  will  experience  an 
economic  hardship. 

(c)  No  borrower  is  eligible  for  a 
defermeat.  or  a  loan  made  under  this 
part  while  serving  in  a  medical 
intemsh  p  or  residency  program. 

(Authorit ':  20  U.S.C.  1087a  et  seq.) 

§685.205    ForfMarance. 

(a)(1)  I  i  Direct  Loan  Program  borrower 
or  endor»er  may  receive  forbearance 
from  the  Secretary  if  the  borrower  or 
endorsei  is  willing  but  unable  to  make 
scheduh  d  loan  payments. 
"Forbeai  ance"  means  permitting  the 
tempora  y  cessation  of  payments, 
allowing  an  extension  of  time  for 
making  tayments.  or  temporarily 
acceptin  >  smaller  payments  than 
previou!  y  scheduled.  A  forbearance  is 
granted  ly  the  Secretary  only  if  the 
borrowe  or  endorser  requests 
forbearai  ice,  and — 

(i)  Th«  Secretary  believes  that  the 
borrowe  or  endorser  intends  to  repay 
the  loan  aut,  due  to  poor  health  or  other 
acceptab  le  reasons,  is  currently  unable 
to  make  Kiheduled  payments;  or 

(ii)  Th  !  borrower  s  payments  of 
principa  are  deferred  under  §  685.204 
and  the  iecretary  does  not  subsidize  the 
interest  (enefits  on  behalf  of  the 
borrowe  under  §  685.20O(aH2). 

(2)  If  [  ayments  of  interest  are 
forborne  they  are  capitalized. 

(b)  Mc  ndatory  forbearance.  (1) 
Medical  or  dental  interns  or  residents. 
Upon  re  ;eipt  of  a  written  request  and 
sufficien  I  supporting  documentation 
from  a  b  MTOwer  serving  in  a  medical  or 
dental  ii  ternship  or  residency  pro-am. 
the  Seer  tary  grants  forbearance 
renewab  e  at  12-month  intervals  to  a 
borrowe  — 

(i)  For  the  length  of  time  remaining  in 
the  bom  wer's  medical  or  dental 
internsh  p  or  residency  that  must  be 
successf  illy  completed  before  the 
borrowe  may  begin  professional 
practice  ar  service;  or 

(ii)  Fo  the  length  of  time  that  the 
borrowe  is  serving  in  a  medical  or 
dental  ir  ternship  or  residency  program 
leading  o  a  degree  or  certificate 
awarded  by  an  institution  of  higher 
educatioh.  a  hospital,  or  a  health  care 
facility  that  offers  postgraduate  training. 

(2)  Botrowers  and  endorsers  with  hig^ 
debt  bumens.  Upon  receipt  of  a  written 
request  and  sufficient  supporting 
documetitation  from  an  endorser,  or 
from  a  b  >rrower  (other  than  a  borrower 


who  is  serving  in  a  medical  or  dental 
internship  or  residency  described  in 
paragraph  (iMl)  of  this  section),  the 
Secretary  grants  forbearance  in 
increments  of  up  to  one  year,  for  periods 
that,  collectively,  do  not  exceed  three 
years,  if  the  borrower  or  endorser — 

(i)  Is  currently  obligated  to  make 
payments  on  Title  IV  loans:  and 

(ii)  The  amount  of  such  payments 
each  month  (or  a  proportional  share  if 
the  payments  are  due  less  frequently 
than  monthly)  is  colleciively  equal  to  or 
greater  than  20  percent  of  the  borrower 
or  endorser's  monthly  disposable 
income. 

(3)  Borrowers  and  endorsers  in 
National  and  Community  Senice.  Upon 
receipt  of  a  written  request  and 
sufficient  supporting  documentation 
from  a  borrower  or  endorser  serving  in 
a  national  service  position  for  which  the 
borrower  or  endorser  receives  a  national 
service  educational  award  under  the 
National  and  Community  Service  Trust 
Act  of  1993,  the  Secretary  grants 
forbearance  for  the  duration  of  the 
borrower's  or  endorser's  term  of  service 
under  that  statute. 

(Authority:  20  IJ.S.C.  1087a  el  seq.) 

§  685.206    Borrower  responsibilities  and 
defenses. 

(a)  The  borrower  shall  give  the  school, 
as  part  of  the  origination  process  for  a 
Federal  Direct  Stafford,  Federal  Direct 
Unsubsidized  Stafford,  or  Federal  Direct 
PLUS  loan— 

(1)  A  statement,  as  described  in  34 
CFR  part  668.  that  the  loan  will  be  used 
for  the  cost  of  the  student's  attendance: 

(2)  Information  demonstrating  that  the 
borrower  is  eligible  for  the  loan; 

(3)  Information  concerning  the 
outstanding  FFEL  Program  and  Direct 
Loan  Program  loans  of  the  borrower 
and,  for  a  parent  borrower,  of  the 
student,  including  any  Federal 
Consolidation  loan  or  Federal  Direct 
Consolidation  loan  used  to  discharge  a 
Federal  Stafford.  Federal  PLUS  loan. 
Federal  Direct  Stafford,  Federal  Direct 
Unsubsidized  Stafford  or  Federal  Direct 
PLUS  loan: 

(4)  A  statement  authorizing  the  .school 
to  release  information  to  the  Secretary 
relevant  to  the  student's  eligibility  to 
borrow  or  to  have  a  parent  borrow  on 
the  student's  behalf  (e.g..  the  student's 
enrollment  status,  financial  assistance, 
and  employment  records). 

(b)  The  borrower  shall  promptly 
notify — 

(1)  The  Secretary  of  any  change  of 
name,  address,  student  status  to  less 
than  half-time,  employer,  or  employer's 
address:  and 

(2)  The  school  of  any  change  in 
address  during  enrollment. 
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(c)  Borrower  defenses.  A  Direct  lx>an 
Program  borrower  may  assert  as  a 
defense  against  the  repayment  of  the 
loan  a  claim  based  on  the  act  or 
omission  of  the  school  only  if— 

(1)  The  act  or  omission  gives  rise  to 
a  cause  of  action  against  the  school 
recognized  under  the  law  of  the  State  in 
which  the  school  attended  by  the 
student  was  located; 

(2)  Prior  to  asserting  the  claim  as  a 
defense  to  repayment,  the  borrower 
presented  that  claim  to  the  school  and 
received  no  satisfaction;  and 

(3)  The  borrower  presented  the  claim 
in  writing  to  the  Department  within  18 
months  of  the  date  the  loan  was 
disbiirstti;  to  the  borrower. 

(Authority:  20U..S.C.  1087a  ef  seq.) 

Subpart  C— Requirements,  Standards, 
and  Payments  for  Direct  Loan  Program 
Schools 

%  685.300    Agreements  between  an  eligible 
sclK>ol  and  the  Secretary  for  participation  In 
the  Direct  Loan  Program. 

(a)  (1)  General.  Participation  of  a 
school  in  the  Direct  lx>an  Program 
means  that  the  school's  students  are 
eligible  to  receive  Direct  Loans.  To 
participate  in  the  Direct  Loan  Program, 
a  school  must — 

(i)  IDemonstrate  to  the  satisfaction  of 
the  Secretary  that  it  meets  the  elements 
of  basic  eligibility  as  defined  in  34  CFR 
part  600  through  certification  by  the 
Secretary;  and 

(ii)  Enter  into  a  written  program 
participation  agreement  with  the 
Secretary  that  is  signed  by  the  Chief 
Executive  OfTicer  of  the  school  on  a 
form  approved  by  the  Secretary. 

(2)  Program  participation  agreement. 
The  school,  in  the  program  participation 
agreement,  shall  promise  to  comply 
wish  the  applicable  provisions  of — 

(i)  The  Act  and  applicable  regulations 
including  notices; 

(ii)  The  Student  A.ssistance  General 
Provi-sions.  34  CFR  part  6fi8;  and 

(iii)  The  Institutional  Eligibility 
regulations,  34  CFR  part  600. 

(b)  (1)  In  the  particip.'^tion  agreement, 
the  school  shall  aeree  to — 

(i)  Identify  eligible  students  who  seek 
student  financial  assistance  at  the 
in.'^titution  in  accordance  with  section 
484  of  the  Act; 

(ii)  Estimate  the  need  of  each  of  these 
students  as  required  by  part  F  of  the  Act 
for  an  academic  year,  except  that  any 
loan  obtained  by  a  student  under  this 
part  with  the  same  terms  as  Federal 
Direct  Unsubsidized  Stafford  Loans,  or 
Federal  Direct  PLUS  Loans,  or  obtained 
under  any  State-sponsored  or  private 
loan  program,  may  be  used  to  ofTset  the 
expected  family  contribution  of  the 
student  for  that  year; 


(iii)  Provide  a  statement  that  certifies 
the  eligibility  of  any  student  to  receive 
a  loan  under  part  D  of  the  Act  is  not  in 
excess  of  the  annual  or  aggregate  limit 
applicable  to  the  loan; 

liv)  Set  forth  a  schedule  for 
disbursement  of  the  proceeds  of  the  loan 
in  in.stallments.  consistent  with  the 
requirements  of  section  428G  of  the  Act; 
and; 

(v)  Provide  timely  and  accurate 
information  to  the  Secretary  for  the 
servicing  and  collecting  of  loans — 

(A)  Concerning  the  status  of  student 
borrowers  (and  students  on  whose 
behalf  parents  borrow)  while  these 
students  are  in  attendance  at  the  school 
and  concerning  any  new  information  of 
which  the  school  becomes  aware  for 
these  students  (or  their  parents)  after  the 
student  leaves  the  school;  and 

(B)  Concerning  student  eligibility  and 
need,  for  the  alternative  origination  of 
loans  to  eligible  students  and  parents  in 
accordance  with  part  D  of  the  Act; 

(2)  Provide  assurances  that  the  school 
will  comply  with  requirements 
established  by  the  Secretary  relating  to 
student  loan  information  with  respect  to 
loans  made  under  the  Direct  Loan 
Program; 

(3)  Provide  that  the  school  will  accept 
responsibility  and  financial  liability 
stemming  from  its  failure  to  perform  its 
functions  pursuant  to  the  agreement; 

(4)  Provide  that  students  at  the  school 
and  their  parents  will  be  eligible  to 
participate  in  the  programs  under  part  B 
of  the  Act  at  the  discretion  of  the 
Secretary  for  the  period  during  which 
the  school  participates  in  the  Direct 
Loan  Program  under  part  D  of  the  Act, 
except  that  a  student  or  parent  may  not 
re<:eive  loans  under  both  part  D  of  the 
Act  and  part  B  of  the  Act  for  the  same 
period  of  enrollment; 

(5)  Provide  for  the  implementation  of 
a  quality  as.surance  system,  as 
established  by  the  Secretary  and 
developed  in  consultation  with  tho 
school,  to  ensure  that  the  school  is 
complying  with  program  requirements 
and  meeting  program  objectives; 

(6)  Provide  that  the  institution  wi!l 
not  charge  any  fees  of  any  kind, 
however  described,  to  student  or  parent 
borrowers  for  origination  activities  or 
the  provision  of  any  information 
nec:essary  for  a  student  or  parent  to 
receive  a  loan  under  part  D  of  the  Act, 
or  any  benefits  associated  with  such 
loan;  and 

(7)  Comply  with  other  provisions  that 
the  Secretary  determines  are  necessary 
to  protect  the  interests  of  the  United 
States  and  to  promote  the  purposes  of 
part  D  of  the  Act 

(c)  Origination.  A  school  or 
consortium  that  originates  loans  in  the 


Federal  Direct  Student  Loan  Program 
must  have  a  supplemental  agreement 
that— 

(1)  Provides  that  the  institution  or 
consortium  will  originate  loans  to 
eligible  students  and  parents  in 
accordance  with  part  D  of  the  Act;  and 

(2)  Provide  that  the  note  or  evidence 
of  obligation  on  the  loan  is  the  property 
of  the  Secretary. 

(Authority:  20  U.S.C.  1087a  et  seq.,  1094) 

§685.301  CartitlcatlonbyaDlractLoan 
Program  school  tor  a  loan. 

(a)(1)  A  school  participating  in  the 
Direct  Loan  Program  shall  ensure  that 
any  information  it  provides  to  the 
Secretary  in  connection  with  loan 
origination  Is  complete  and  accurate. 
Except  as  provided  in  34  CFR  part  668. 
subpart  E.  a  school  may  rely  in  good 
faith  upon  statements  made  on  the 
apolication  by  the  student. 

(2)  Tbe  information  to  be  provided  fo 
the  Secretary  by  the  st;hool  about  the 
borrower  ret^iving  the  loan  includes  but 
is  not  limited  to — 

(i)  The  borrower's  eligibility  for  a 
loan,  as  determined  in  accordance  with 
§  685.200  and  §  B85.203; 
(ii)  The  student's  loan  amount;  and 
(iii)  The  anticipated  and  actual 
disbursement  date  or  dates  and 
disbursement  amounts  of  the  loan 
proceeds. 

(3)  A  school  may  not  certify  a  Federal 
Direct  Stafford,  Federal  Direct 
Unsubsidized  Stafford,  or  Federal  Direct 
PLUS  loan,  or  a  combination  of  loans, 
for  an  amount  that — 

(i)  The  school  has  reason  to  know 
would  result  in  the  borrower  exceeding 
the  annual  or  maximum  loan  amounts 
in  §685.203;  or 

(ii)  Exceeds  the  student's  estimated 
cost  of  attendance,  less — 

(A)  The  student's  estimated  finamnal 
a.ss)stance  for  that  period:  and 

(B)  In  the  case  of  a  Federal  Direct 
Stafford  Loan,  the  borrower's  expected 
family  contribution  for  that  period. 

(4)  In  determining  a  Federal  Dire<,-t 
Stafford  or  Federal  Direti  Unsubsidized 
Stafford  loan  amount  in  accordance 
with  §  685.203,  for  a  borrower  enrolled 
in  a  program  of  study  of  less  than  900 
clock  hours  or  24  semester  or  trimester 
hours,  or  36  quarter  hours  (where  the 
school  defines  its  academic  year  to  be  at 
least  30  weeks  in  length),  the  school 
must  determine  the  annual  loan  limit 
for  the  borrower  by  determining  what 
portion  of  the  academic  year  the 
program  of  study  represents  by 
calculating — 

(i)  Numher  of  clock-hours  in  pmgram 
+  900  hours;  or 

(ii)  Credit  hours  in  program  ■*■  24 
semester  or  36  quarter  hours. 
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(5)  In  determining  a  Federal  Direct 
Stafford  or  Federal  Direct  Unsubsidized 
Stafford  loan  amount  in  accordance 
with  §  685.203.  for  a  borrower  enrolled 
in  a  program  of  study  of  less  than  900 
clock  hours  or  24  semester  or  trimester 
hours,  or  36  quarter  hours  (where  the 
school  deHnes  its  academic  year  to  be 
less  than  30  weeks  in  length),  the  school 
must  determine  the  annual  loan  limit 
for  the  borrower  by  determining  what 
portion  of  the  academic  year  the 
program  of  study  represents  by 
calculating — 

Number  of  weeks  in  program  +  30 
weeks. 

(6)  A  school  may  refuse  to  certify  a 
Federal  Direct  Stafford,  Federal  Direct 
Unsubsidized  Stafford,  or  Federal  Direct 
PLUS  loan  or  may  reduce  the  borrower's 
determination  of  need  for  the  loan  if  the 
reason  for  that  action  is  documented 
and  provided  to  the  studenl  in  writing, 
provided — 

(i)  The  determination  is  made  on  a 
case-by-case  basis; 

(ii)  The  documentation  supporting  the 
determination  is  retained  in  the 
student's  Rle;  and 

(iii)  The  school  does  not  engage  in 
any  pattern  or  practice  that  results  in  a 
denial  of  a  borrower's  access  to  Direct 
Loans  because  of  the  borrower's  race, 
sex.  color,  religion,  national  origin,  age. 
disability  status,  or  income. 

(7)  A  school  may  not  assess  a  fee  for 
the  completion  or  certification  of  any 
Direct  Loan  Program  loan  forms  or 
information. 

(b)  Disbursing  a  loan.  (1)  Before 
disbursing  a  loan,  a  school  must 
determine  that  all  information  required 
by  the  loan  application  and  promissory 
note  has  been  provided  by  the  borrower 
and,  if  apolicable.  the  student. 

(2)  A  scnool  shall  establish 
disbursement  dates  for  any  Direct  Loan 
Program  loan  as  follows: 

(i)  Disbursements  must  be  in  two  or 
more  installments: 

(ii)  No  installment  may  exceed  one- 
half  the  loan:  and 

(iii)  At  least  one-half  of  the  loan 
period  must  elapse  before  the  second 
installment  is  disbursed,  except  as 
necessary  to  permit  the  second 
installment  to  be  disbursed  at  the 
beginning  of  the  next  semester,  quarter, 
or  similar  division  of  the  loan  period. 

(c)  Promissory  note.  (1)  The  Secretary 
provides  promissory  notes  for  use  in  the 
Direct  Loan  Program  and  a  school  may 
not  modify,  or  make  any  additions  to, 
the  promissory  note  without  the 
Secretary's  prior  written  approval. 

(2)  A  school  shall  provide  to  the 
Secretary  an  executcKl  legally 
enforceable  promissory  note  as  proof  of 
the  borrower's  indebtedness. 
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(Authoril  y:  20  U.S.C.  1087a  et  seq.) 

§685.303    Disbursing  t>crrowers'  loan 
proc«edi  and  counseling  t>orrowers. 

(a)  Pu  -pose.  This  section  establishes 
rules  governing  a  school's  disbursement 
of  a  boriower's  Federal  Direct  Stafford. 
Federal  Direct  Unsubsidized  Stafford,  or 
Federal  Direct  PLUS  loan  proceeds,  and 
for  counseling  borrowers.  The  school 
shall  ali)  comply  with  any  rules  for 
processing  a  loan  contained  in  34  CFR 
part  66f . 

(b)  Gt  neral.  (1)  A  school  may  not 
disburse  any  loan  proceeds  unless  the 
school  or  the  alternative  originator  has 
obtaine^  an  executed  legally  enforceable 
promisi  [>ry  note  from  the  borrower. 

(2)(i)  Except  in  the  case  of  a  late 
disburse  iment  under  paragraph  (d)  of 
this  sec  ion.  or  as  provided  in  paragraph 
(b)(2)(ii  )  of  this  section,  a  school  may 
disburs  >  loan  proceeds  only  to  a  student 
whom  t  le  school  determines 
continuously  has  maintained  eligibility 
in  accoi  dance  with  the  provisions  of 
§  685.2(  0  from  the  beginning  of  the  loan 
period  I  ertified  by  the  school. 

(ii)  If,  after  the  first  disbursement  is 
made  tc  the  student,  the  student 
becomes  ineligible  due  solely  to  the 
school'i  loss  of  eligibility  to  participate 
in  the  T  itie  IV  programs  or  the  Direct 
Loan  Piiogram,  the  school  may  make  the 
second  or  subsequent  disbursement  to 
the  bon  ower  as  permitted  by  34  CFR 
part  66{  1. 

(iii)  I ,  prior  to  when  the  loan  is  made 
to  the  s  udent,  the  student  temporarily 
ceases  I  o  be  enrolled  on  at  least  a  half-. 
time  ba  ;is,  the  school  may  make  the  first 
disbursement  of  the  loan  and  any 
subsequent  disbursement  to  the  student 


if  the  school  subsequently  determines 
and  documents  in  the  student's  file — 

(A)  That  the  student  has  resumed 
enrollment  on  at  least  a  half-time  basis; 

(B)  The  student's  revised  cost  of 
attendance:  and 

(C)  That  the  student  continues  to 
qualify  for  the  entire  amount  of  the  loan 
notwithstanding  any  reduction  in  the 
student's  cost  of  attendance  caused  by 
the  student's  temporar>'  cessation  of 
enrollment  on  at  least  a  half-time  basis. 

(3)  The  school  may  credit  a  registered 
student's  account  with  only  those  loan 
proceeds  covering  costs  of  attendance 
owed  to  the  school  by  the  student  for 
which  substantially  all  of  the  cr.hool's 
students  incurring  those  costs  have  been 
billed. 

(4)  A  school  may  not  deliver  loan 
proceeds  to  a  student  borrower  earlier 
than  ten  days  before  the  first  day  of  the 
period  of  enrollment. 

(5)  If  a  registered  student  withdraws 
or  is  expelled  prior  to  the  first  day  of 
classes  of  the  period  of  enrollment  for 
which  the  loan  is  made  or  fails  to  attend 
school  during  that  period,  or  if  the 
school  is  unable  for  any  other  reason  to 
document  that  the  student  attended 
school  during  that  period,  the  school, 
within  30  days  of  the  period  described 
in  §  685.304(b).  shall  notify  the 
Secretary  of  the  student's  withdrawal, 
expulsion,  or  failure  to  attend  school,  if 
applicable,  and  return  to  the  Secretary — 

(i)  Any  loan  proceeds  credited 
directly  by  the  school  to  the  student's 
account:  and 

(ii)  The  amount  of  payments  made 
directly  by  the  student  to  the  school,  to 
the  extent  that  they  do  not  exceed  the 
amount  of  any  loan  proceeds  delivered 
by  the  school  to  the  student. 

(6)  A  school  may  not  apply  the  first 
disbursement  of  a  Federal  Direct 
Stafford  or  Federal  Direct  Unsubsidized 
Stafford  loan  to  the  account  of  a  student 
who  is  enrolled  in  the  first  year  of  an 
undergraduate  program  of  study  and 
who  has  not  previously  received  a 
Federal  Stafford,  Federal  Supplemental 
Loans  for  Students.  Federal  Direct 
Stafford,  or  Federal  Direct  Unsubsidized 
Stafford  loan  until  30  days  af^er  the  first 
day  of  the  student's  program  of  study. 

(c)  Processing  of  the  proceeds  of  a 
Direct  Loan  Program  loan.  (1)  After  the 
student  has  registered,  the  school 
shall— 

(i)  Not  more  than  three  weeks  prior  to 
the  first  day  of  the  period  of 
enrollment — 

(A)  Credit  the  amount  of  the  loan 
proceeds  to  the  student's  account: 

(B)  Notify  the  student  or  parent 
borrower  in  writing  that  it  has  so 
credited  that  account:  and 
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(C)  Deliver  to  the  student  or  parent 
borrower  the  remaining  loan  proceeds, 
subject  to  paragraph  (b)(5)  of  this 
section,  not  later  than  45  days  after  the 
disbursement  of  the  funds. 

(ii)  Subject  to  paragraph  (b)(5)  of  this 
section,  disburse  the  loan  proceeds  to 
the  borrower. 

(2)  A  school  may  not  credit  a 
student's  account  or  release  the 
proceeds  of  a  loan  to  a  student  who  is 
on  a  leave  of  absence,  as  described  in 
§  685.304(c). 

(d)  Late  disbursement.  (1)  For 
purposes  of  this  paragraph,  a 
disbursement  is  late  if  the  school 
delivers  loan  proceeds — 

(i)  After  the  loan  period;  or 
(ii)  Before  the  end  of  the  loan  period, 
but  after  the  student  ceased  to  be 
enrolled  at  the  school  on  at  least  a  half- 
time  basis. 

(2)  A  school  may  make  a  late 
disbursement  only  if  the  school  or  the 
alternative  originator  has  received  a 
completed  promi.ssory  note  prior  to  the 
30th  day  after  the  applicable  condition 
in  paragraph  (d)(1)  of  this  section. 

(3)  Notwithstanding  paragraph  (d)(2) 
of  this  section,  a  school  may  not  make — 

(i)  A  late  second  or  subsequent 
disbursement  of  a  Federal  Direct 
Stafford  or  Federal  Direct  Unsubsidized 
Stafford  loan  to  a  borrower  who  has 
ceased  to  be  enrolled  on  at  least  a  half- 
time  basis  unless  the  borrower  has 
graduated  or  successfully  completed  the 
period  of  enrollment  for  which  the  loan 
was  intended:  or 

(ii)  Any  late  di.sbursement  that  under 
34  CFR  part  668  is  considered  to  be 
awarded  for  a  f>ayment  period  in  which 
the  student  was  not  enrolled  on  at  least 
a  half-time  basis  at  the  school. 

(e)  Initial  counseling.  (1)  Except  in  the 
case  of  a  correspondence  school  or  for 

a  student  enrolled  in  a  study-abroad 
program  approved  for  credit  at  the  home 
institution,  a  school  shall  conduct 
counseling  with  each  Federal  Direct 
Stafford  and  Federal  Direct 
Unsubsidized  Stafford  borrower  either 
in  person  or  by  videotape  presentation. 
In  each  case,  the  school  shall  conduct 
this  counseling  prior  to  making  the  first 
disbursement  of  the  pro<;eeds  of  the  first 
Federal  Dire<,-t  Stafford  or  Federal  Direct 
Unsubsidized  Stafford  loan  made  to  a 
borrower  who  has  not  received  a 
Fetleral  Stafford  loan  for  attendance  al 
the  school  and  shall  ensure  that  an 
individual  with  expertise  in  the  title  FV 
programs  is  reasonably  available  shortly 
afler  the  counseling  to  answer  the 
borrower's  questions  regarding  those 
programs.  In  the  case  of  a 
correspondence  school  or  a  student 
enrolled  in  a  study-abroad  program  that 
the  school  approves  for  credit,  the 


si^hool  shall  provide  the  borrower  with 
written  counseling  materials  by  mail 
prior  to  releasing  those  proceeds. 

(2)  In  conducting  the  initial 
counseling,  the  school  must — 

(i)  Emphasize  to  the  borrower  the 
seriousness  and  importance  of  the 
repayment  obligation  the  borrower  is 
assuming:  and 

(ii)  Describe  in  forceful  terms  the 
likely  consequences  of  defauh, 
including  adverse  credit  reports, 
garnishment  of  wages,  and  litigation. 

(3)  Additional  matters  that  the 
Secretary  recomnf)ends  that  a  school 
include  in  the  initial  counseling  session 
or  materials  are  set  forth  in  appendix  D 
to  34  CFR  part  668. 

(f)  Exit  counseling.  (1)  A  school  shall 
conduct  in-person  exit  counseling  with 
each  Federal  Direct  Stafford,  or  Federal 
Direct  Unsubsidized  Stafford  borrower 
shortly  before  the  borrower  ceases  at 
least  half-time  study  at  the  stjhool. 
except  that — 

(i)  In  the  case  of  a  correspondence 
school,  the  school  shall  provide  the 
borrower  with  written  counseling 
materials  by  mail  within  30  days  after 
the  borrower  completes  the  program; 
and 

(ii)  If  the  borrower  withdraws  from 
school  without  the  school's  prior 
knowledge  or  fails  to  attend  an  exit 
counseling  session  as  scheduled,  the 
school  shall  mail  written  counseling 
material  to  the  borrower  at  the 
borrower's  last  known  address  within 
30  days  after  the  school  learns  that  the 
borrower  has  withdrawn  from  school  or 
failed  to  attend  the  scheduled  session. 

(2)  In  conducting  the  exit  counseling, 
the  school  shall — 

(i)  Provide  the  borrower  with  general 
information  with  respect  to  the  average 
indebtedness  of  students  who  have 
obtained  Federal  Direct  Stafford  or 
Federal  Direct  Unsubsidized  Stafford 
loans  for  attendance  at  that  stiiool; 

(ii)  Inform  the  student  as  to  the 
average  anticipated  n>onthly  rt^poyment 
for  those  students  based  on  that  average 
indebtedness: 

(iii)  Review  for  the  borrower  available 
repayment  options  (e.g..  standard 
repayment  plan,  extended  repayment 
plan,  graduated  repayment  plan,  income 
contingent  repayment  plan,  loan 
consolidation,  refinancing): 

(iv)  Suggest  to  the  borrower  debt- 
management  strategies  that  the  school 
determines  would  best  assist  repayment 
by  the  borrower; 

(v)  Include  the  matters  described  in 
paragraph  (e)(2)  of  this  section;  and 

(vi)  Review  with  the  borrower  the 
conditions  under  which  the  borrower 
may  defer  repayment  or  obtain 
cancellation  of  a  loan; 


(vii)  Require  the  borrower  to  provide 
corrections  to  the  institutions's  records 
concerning  name,  address,  social 
security  number,  references,  and 
driver's  license  number,  as  well  as  the 
name  and  address  of  the  borrower's 
expecied  employer  that  must  be 
provided  within  60  days  to  the 
Secretary. 

(3)  Additional  matters  that  the 
Secretary  recommends  that  a  siJiool 
include  in  the  exit  counseling  session  or 
materials  are  set  forth  in  appendix  D  to 
34  CFR  part  668. 

(4)  The  school  shall  maintain  in  the 
student  borrower's  file  documents 
substantiating  the  school's  compliance 
with  paragraphs  (e)  and  (f)  of  this 
se(.1ion  as  to  that  borrower. 

(g)  Treatment  of  excess  loon  proceeds. 
Before  the  delivery  of  any  Federal  Direct 
Stafford  or  Federal  Direct  Unsubsidized 
Stafford  loan  disbursement,  if  a  school 
learns  that  the  borrower  would  receive 
or  has  received  financial  aid  for  the 
period  of  enrollment  for  which  the  loan 
was  intended  that  exceeds  the  amount 
of  assistance  for  which  the  student  is 
eligible,  the  school  shall  reduce  or 
eliminate  the  overaward  bv  either — 

(1)  Using  the  student's  Federal  Dirtct 
Unsubsidized  Stafford,  Federal  Direct 
PLUS,  or  State-sponsored  or  private 
loan  to  cover  the  expecied  family 
contribution,  if  not  already  done;  or 

(2)  Reducing  one  or  more 
disbursements  to  eliminate  the 
overaward. 

(Authonty:  20  U.S  C  10«7ae/s«/) 

§  685  J04    Determtnlng  the  date  of  a 
stitdent's  wnhdrawal. 

(a)  Purpose.  This  section  establishes 
rules  for  how  a  school  shall  detennine 
the  withdrawal  date  for  a  student  to 
whom  or  on  whose  behalf  a  loan  h.is 
been  made  under  this  part  for  the 
purpose  of  reporting  to  the  Secretary  the 
date  that  the  student  hcis  withdrawn 
from  the  sthool  and  for  determining 
when  a  refund  must  be  paid  under 
§685.305. 

(b)  The  withdrawal  date.  (1)  Exwpt  as 
provided  in  paragraphs  (b)(2)  and  (b)(3) 
of  this  se<;tion,  the  student's  withdrawal 
date  is  the  earlier  of — 

(i)  The  dale  the  student  notifies  the 
school  of  the  student's  withdrawal  or 
the  date  of  withdrawal  specified  by  the 
student,  whichever  is  later;  or 

(ii)  The  date  of  withdrawal  as 
determined  by  the  school.  The  school 
■must  determine  the  student's  dale  of 
withdrawal  no  later  than — 

(A)  Forty-five  days  after  the  expiration 
date  of  the  academic  term  in  whiiii  the 
student  was  enrolled  for  a  school  that 
uses  academic  terms  (e.g.,  semester, 
trimester,  or  quarter),  except  that  30 
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days  after  the  first  day  of  the  next 
scheduled  term  may  be  used  in  the  case 
of  a  summer  break;  or 

(B)  Twenty-five  days  after  a  student's 
last  date  of  attendance  for  a  school  that 
measures  academic  progress  either  in 
clock  hours  or  credit  hours  but  does  not 
use  a  semester,  trimester,  or  quarter 
system. 

(2)  If  the  student  has  not  returned  to 
school  at  the  expiration  of  a  leave  of 
absence  approved  under  paragraph  (c) 
of  this  section,  the  student's  withdrawal 
date  is  the  first  day  of  the  leave  of 
absence. 

(3)  If  the  student  is  enrolled  in  a 
program  of  study  by  correspondence, 
the  student's  withdrawal  date  is  the  date 
of  the  last  lesson  submitted  if  the 
student  fails  to  submit  the  next 
scheduled  lesson  in  accordance  with  the 
schedule  of  lessons  established  under 
§685.302.  However,  if  the  student 
establishes  in  writing,  within  60  days  of 
the  date  of  the  last  lesson  submitted,  a 
desire  to  continue  in  the  program  and 
an  understanding  that  the  required 
lessons  must  be  submitted  on  time,  the 
school  may  restore  that  student  to  in- 
school  status  for  purposes  of  the  loan 
made  under  this  part.  The  school  may 
not  grant  the  student  more  than  one 
restoration  to  in-school  status  on  this 
basis. 

(4)  For  the  purpose  of  a  school's 
reporting  to  the  Secretary,  a  student's 
withdrawal  date  is  the  month,  day,  and 
year  of  the  withdrawal  date  determined 
under  paragraphs  (b)(lHb)(3]  of  this 
section. 

(c)  leaves  of  absence.  A  student  who 
has  been  absent  from  school  and  has 
been  granted  a  leave  of  absence  by  a 
school  in  accordance  with  this 
paragraph  is  not  considered  to  have 
withdrawn  from  school  for  purposes  of 
paragraph  (a)  of  this  section.  In  any  12- 
month  period,  a  school  may  grant  no 
more  than  a  single  leave  of  absence  to 
a  student,  provided  that — 

(1)  The  student  has  made  a  written 
request  to  be  granted  a  leave  of  absence; 

(2)  The  leave  of  absence  involves  no 
additional  charges  by  the  school  to  the 
student;  and 

(3)  The  leave  of  absence  does  not 
exceed — 

(i)  Sixty  days;  or 

(ii)  Six  months  under  either  of  the 
following  circumstances: 

(A)  The  school  is  not  a 
correspondence  school  and  the  school's 
next  period  of  enrollment  after  the  start 
of  the  leave  of  absence  would  begin 
more  than  60  days  after  the  first  day  of 
the  leave  of  absence. 

(B)  The  leave  of  absence  is  requested 
because  of  the  student's  medically 
determinable  condition,  in  which  case 


the  student  must  provide  the  school 
with  a  written  recommendation  from  a 
physicia  i  for  a  leave  of  absence  longer 
than  60  (  ays. 

(Authorit; ':  20  U.S.C  1087a  ef  seq.) 

S  685.305   Payment  of  a  refund  to  ttte 
Secretar). 

(a)  Gei  \erai  By  applying  for  a  Direct 
Loan,  a  I  orrower  authorizes  the  school 
to  pay  d  rectly  to  the  Secretary  that 
portion  i  if  a  refund  from  the  school  that 
is  alloca  >le  to  the  loan.  A  school — 

(1)  Shi  ill  pay  that  portion  of  the 
student'!  refund  that  is  allocable  to  a 
Direct  LAan  to  the  Secretary;  and 

(2)  Shi  ill  provide  simultaneous 
written  i  lotice  to  the  borrower  if  the 
school  p  ays  a  refund  to  the  Secretary  on 
behalf  o  that  student. 

(b)  Al  ocation  of  refund.  In 
determining  the  portion  of  a  student's 
refund  for  an  academic  period  that  is 
allocabld  to  a  Direct  Loan  received  by 
the  borr(  iwer  for  that  academic  period, 
the  scha  al  shall  follow  the  procedures 
establisl  ed  in  34  CFR  Part  668  for 
allocatir  g  a  refund  that  is  payable. 

(c)  Til  lely  payment.  A  school  shall 
pay  a  re  und  that  is  due — 

(1)  Wi  bin  60  days  after  the  student's 
withdra'  val  as  determined  under 

§  685.30  t(bHlH3):  or 

(2)  In  he  case  of  a  student  who  does 
not  retui  n  to  school  at  the  expiration  of 
an  appn  ved  leave  of  atwence  under 

§  685.30  t(c).  within  30  days  after  the 
last  day  of  that  leave  of  absence. 

(Authoril  y.  20  U.S.C.  1087a  ef  seq.) 

%  685.3M    Withdrawal  procedure  for 
scliools  participating  In  ttM  Direct  Loan 
Program! 

(a)  A  School  participating  in  the  Direct 
Loan  Prj>gram  may  submit  a  urritten 
request  io  the  Secretary  to  withdraw 
from  patticipation  in  the  Direct  Loan 
Progran^  explaining  why  it  seeks  to 
withdraw. 

(b)  ThjB  Secretary  reviews  the  school's 
request  \o  determine  if  the  school  has 
the  ability  to  administer  the  Direct  Loan 
Program  properly  and  notifies  the 
school  of  his  decision  to  approve  or 
disapprove  the  request  within  30  days 
of  receii  ing  the  school's  request. 

(c)  In  -eviewing  a  school's  request,  the 
Secretai  y  considers  whether  the  reasons 
for  the  request  apply  only  to 
participation  in  the  Direct  Loan  Program 
or  to  pai  ticipation  in  either  the  Direct 
Loan  Prbgram  or  the  FFEL  Program. 

(d)  If  a  school's  request  is  approved  by 
the  Secijetary,  the  withdrawal  becomes 
effective  on  the  first  of  July  following 
the  sch(  ol's  request. 

(Auttiori  y:  20  U.S.C  1087a  et  seq.) 


§685.307    Remedial  actions. 

(a)  General.  The  Secretary  requires  a 
school  to  purchase  that  portion  of  a 
Direct  Loan  that  is  unenforceable,  or 
that  the  borrower  was  ineligible  to 
receive.  The  Secretary  requires  the 
repayment  of  funds  and  the  purchase  of 
loans  if  the  Secretary  determines  that 
the  unenforceability  of  a  loan  or  loans, 
or  the  disbursement  of  loan  amounts  for 
which  the  borrower  was  ineligible 
resulted  in  whole  or  in  part  from — 

(1)  The  school's  violation  of  a  Federal 
statute  or  regulation;  or 

(2)  The  school's  negligent  or  willful 
false  certification. 

(b)  In  requiring  a  school  to  repay 
funds  to  the  Secretary  or  to  purchase 
loans  from  the  Secretary  in  connection 
with  an  audit  or  program  review,  the 
Secretary  follows  the  procedures 
described  in  34  CFR  part  668,  subpart  H. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Secretary  may  waive 
the  right  to  require  repayment  of  funds 
or  purchasing  of  loans  by  a  school  if,  in 
the  Secretary's  judgment,  the  best 
interest  of  the  United  States  so  requires. 

(d)  The  Secretary  may  impose  a  fine 
or  take  an  emergency  action  against  a 
school  or  limit,  suspend,  or  terminate  a 
school's  participation  in  the  Direct  Loan 
Program  in  accordance  with  34  CFR  part 
668,  subpart  G. 

(e)  The  Secretary  may  take  any  other 
action  necessary  to  enforce  the 
Secretary's  rights  under  the  agreement 
specified  in  §  685.300. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

S  685.308    Administrative  and  fiscal  control 
and  fund  accounting  requirements  for 
schools  participating  In  the  Direct  Loan 
Program. 

(a)  General.  Each  school  shall — 

(1)  Establish  and  maintain  proper 
administrative  and  fiscal  procedures 
and  all  necessary  records  as  set  forth  in 
the  regulations  in  this  part  and  in  34 
CFR  part  668  in  order  to — 

(i)  Protect  the  rights  of  student  and 
parent  borrowers; 

|ii)  Protect  the  United  States  from 
unreasonable  risk  of  loss;  and 

(iii)  Comply  with  specific 
requirements  in  those  regulations;  and 

(2)  Submit  all  reports  required  by  this 
part  and  34  CFR  part  668  to  the 
Secretary. 

(b)  Student  status  confirmation 
reports.  A  school  shall — 

(1)  Upon  receipt  of  a  student  status 
confirmation  report  from  the  Secretary, 
complete  and  return  that  report  to  the 
Secretary  within  30  days  of  receipt;  and 

(2)  Unless  it  expects  to  submit  its  next 
student  status  confirmation  report  to  the 
Secretary  within  the  next  60  days,  notify 
the  Secretary  within  30  days — 
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(i)  If  it  discovers  that  a  Federal  Direct 
Staff'ord,  Federal  Direct  Unsubsidized 
Stafford,  or  Federal  Direct  PLUS  loan 
has  been  made  to  or  on  behalf  of  a 
student  who  enrolled  at  that  school,  but 
who  has  ceased  to  be  enrolled  on  at 
least  a  half-time  basis; 

(ii)  If  it  discovers  that  a  Federal  Direct 
Stafford,  Federal  Direct  Unsubsidized 
Stafford  or  Federal  Direct  PLUS  loan  has 
been  made  to  or  on  behalf  of  a  student 
who  has  been  accepted  for  enrollment  at 
that  school,  but  who  failed  to  enroll  on 
at  least  a  half-time  l>asis  for  the  period 
for  which  the  loan  was  intended;  or 

(iii)  If  it  discovers  that  a  Federal 
Direct  Stafford,  Federal  Direct 
Unsubsidized  Stafford,  or  Federal  Direct 
PLUS  loan  has  been  made  to  or  on 
behalf  of  a  full-time  student  who  has 
ceased  to  be  enrolled  on  a  full-time 
basis. 

(c)  Record  retention  requirements. 
Unless  otherwise  directed  by  the 
Secretary,  the  school  or  its  successors — 

(1)  Shall  keep  all  records  required 
under  the  regulations  in  this  part  for 
five  years  following  the  last  day  of  the 
borrower's  attendance  at  the  sdiool; 

(2)  Shall  keep  for  five  years  afier 
completion,  copies  of  reports  and  other 
forms  used  by  the  school  relating  to  the 
Federal  Direct  Stafford,  Federal  Direct 
Unsubsidized  Stafford,  or  Federal  Direct 
PLUS  programs; 

(3)  shall  keep  all  records  involved  in 
any  loan,  claim,  or  expenditure 
questioned  by  a  Federal  audit  until 
resolution  of  any  audit  questions; 

(4)  Shall  provide,  in  the  event  of  the 
school's  closure,  termination, 
suspension,  or  change  in  ownership 
resulting  in  a  change  of  control  as 
described  in  34  CFR  part  600,  for  the 
retention  of  the  records  and  reports 
required  by  the  regulations  in  this  part 
and  for  access  by  the  Secretary  or  the 
Secretary's  authorized  representatives  to 
those  records  and  reports  for  inspection 
and  copying;  and 

(5)  May  keep  records  and  copies  of 
reports  on  microfilm,  optical  disk,  or  in 
other  machine  readable  format. 

(d)  Loan  record  requirements.  In 
addition  to  records  required  by  34  CFR 
part  668,  for  each  Federal  Direct 
Stafford,  Federal  Direct  Unsubsidized 
Stafford,  and  Federal  Direct  PLUS  loan 
received  under  this  part  by  or  on  behalf 
of  its  students,  a  school  shall  maintain 
a  copy  of  the  loan  application  or  data 
electronically  submitted  to  the  Secretary 
and  shall,  upon  request,  produce  a 
record  oF— 

(1)  The  amount  of  the  loan  and  the 
loanpniod; 

(2)  The  data  used  to  construct  an 
individual  student  budget  or  the 
school's  itemized  standard  budget  used 


in  calculating  the  student's  estimated 
cost  of  attendance; 

(3)  The  sources  and  amounts  of 
financial  assistance  available  to  the 
student  that  the  school  used  in 
determining  the  student's  estimated 
financial  assistance  for  the  loan  period 
in  accordance  with  §  685.102; 

(4)  The  amount  of  the  student's 
tuition  and  fees  paid  for  the  loan  period 
and  the  date  the  student  paid  the  tuition 
and  fees; 

(5)  The  amount  and  basis  of  its 
calculation  of  any  refund  paid  to  or  on 
behalf  of  a  student; 

(6)  In  the  case  of  a  Federal  Direct 
Stafford  loan  under  §685.200,  the  data 
used  to  determine  the  student's 
expected  family  contribution; 

(7)  In  the  case  of  a  Federal  Direct 
Stafford,  Federal  Direct  Unsubsidized 
Stafford,  or  Federal  Direct  PLUS  loan— 

(i)  The  date  the  school  received  a 
completed  promissory  note  from  the 
borrower;  and 

(ii)  The  date  of  each  disbursement  of 
the  loan. 

(8)  The  student's  job  placement,  if 
known;  and 

(9)  Any  other  matter  for  which  a 
record  would  be  required  for  the  school 
to  be  able  to  document  its  compliance 
with  applicable  requirements  with 
respect  to  the  loan. 

(e)  Inspection  requirements.  Upon 
request,  a  school  or  its  agent  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department  of 
Education  Office  of  Inspector  General, 
and  the  Comptroller  General  of  the 
United  States,  or  their  authorized 
representatives,  in  the  conduct  of 
audits,  investigations,  and  program 
reviews  authorized  by  law.  This 
cooperation  must  include — 

(1)  Providing  timely  access  for 
examination  and  copying  to  the  records 
(including  computerized  records) 
required  by  the  applicable  regulations 
and  to  any  other  pertinent  bcmks, 
documents,  papers,  computer  programs, 
and  records;  and 

.   (2)  Providing  reasonable  access  to 
institutional  personnel  associated  with 
the  institution's  administration  of  the 
Title  IV,  HEA  programs  for  the  purpose 
of  obtaining  relevant  information.  In 
providing  reasonable  access,  the 
institution  may  not — 

(i)  Refuse  to  supply  any  information 
deemed  relevant  by  the  Secretary; 

(ii)  Refuse  to  permit  interviews  with 
those  personnel  without  the  presence  of 
representatives  of  the  institution's 
management;  and 

(iii)  Refuse  to  permit  interviews  with 
those  personnel  unless  they  are 
recordied  by  the  institution. 

(0  Information  sharing.  (1)  Upon 
request  of  the  Secretary,  a  school 


promptly  shall  provide  the  Secretary 
with  any  information  the  school  has 
respecting  the  last  known  address, 
surname,  employer,  and  employer 
address  of  a  borrower  who  attends  or 
has  attended  the  school. 

(2)  If  the  school  discovers  that  a 
student  who  is  enrolled  and  who  has 
received  a  Federal  Direct  Stafford,  or 
Federal  Direct  Unsubsidized  Stafford 
loan  has  changed  his  or  her  permanent 
address,  the  school  shall  notify  the 
Secretary  within  30  days  thereafter. 

(g)(1)  Accounting  requirements.  A 
school  shall  establish  and  maintain  on 
a  current  basis  financial  records  that 
refiect  all  transactions  for  the  bank 
account  specified  in  paragraph  (h)(1). 
The  school  shall  establish  and  maintain 
general  ledger  control  accounts  and 
related  subsidiary  accounts  that  identify 
each  program  transaction  and  separate 
those  transactions  from  all  of  the 
school's  other  financial  activities. 

(2)  The  school  shall  account  for 
receiving  and  expending  Direct  Loan 
Program  funds  in  accordance  with 
generally  accepted  accounting 
principles. 

(h)(1)  Direct  Loan  Program  bank 
account.  The  school  shall  establish  and 
maintain  a  bank  account  as  trustee  for 
the  Secretary  and  the  borrower  for 
Direct  Loan  Program  funds.  The  school 
shall  notify  the  bank  where  the  Direct 
Loan  Program  account  is  located  in 
writing  that  the  Direct  Loan  Program 
account  contains  Federal  funds.  In 
addition,  the  school  rmust  provide  that 
the  word  "Federal"  is  in  the  name  of  the 
school's  Direct  Loan  Program  account.  If 
the  school's  accounting  system  and 
practices  meet  the  requirements  of 
paragraph  (g)  of  this  section,  the 
school's  Direct  Loan  Program  account 
need  not  be  a  separate  bank  account. 
The  Secretary  reserves  the  right  to 
require  a  school  to  maintain  a  separate 
account  for  the  Direct  Loan  Program. 

(2)  Any  Interest  earned  on  Direct  Loan 
Program  funds  deposited  in  the  school's 
account  is  considered  Federal  funds  and 
must  be  returned  to  the  Secretary. 

(i)  A  school  shall  divide  the  functions 
of  authorizing  payments  and  disbursing 
funds  to  borrowers  so  that  no  single 
office  has  responsibility  for  l>oth 
functions  under  the  Direct  Loan 
Program. 

(j)  Funds  received  by  a  school  under 
this  part  may  be  used  only  to  make 
Direct  Loan  Program  loans  to  eligible 
borrowers  and  may  not  be  used  or 
hypothecated  for  any  other  purpose. 

(k)  The  Secretary  may  take  any  action 
that  he  deems  appropriate  to  protect  the 
Federal  fiscal  interest,  including  such 
actions  as  requiring  that  a  school  that 
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originates  Direct  Loans  use  an 
alternative  originator  instead. 

(Authority:  20  U.S.C  1087a  et  seq.) 

Appendix  A  to  Part  685.— New 
Loan  Maximums  as  of  July  l,  1994 

Direct  Loan  Program  arxl  FFEL  Program 


Academic  level 


1  Annual  Limits 
First  Year  Stu- 
dent 
Full  aca- 
demic 

year 

^academic 

year 

^6  academic 

year 

Second  Year 
Student 
Full  aca- 
demic 
year 


Sub7 
Unsubsidized 
Federal  Staf- 
ford loans 


$2,625 

1.750 

875 

3.500 


Additional 

unsubsidized 

eligibility 


$4,000 
2.500 
1.500 

4.000 


JMI 


Appends  A  to  Part  686.— New 
Loan  Maximums  as  of  July  1, 
1994- -Continued 


Direct  L  >an  Program  and  FFEL  Program 


Academic 


evel 


%acad)mic 


year 
^/>  academic 


year . 

Third  Yeai 

Student 

Beyorxl; 

Fullaca 

demic 


year 
Less 


thin 
acadqnnic 
year 
Graduate 
F>rofessibnal 


Student 


/  Tuesday,  January  4,  1994  /  Rules  and  Regulations 


Aggregate  Limits: 
Undergraduate 
Graduate 


$46,000 
138.500 


and 


Sub7 
Unsubsidized 
Federal  Staf- 
ford loans 


(') 
(•) 


5.500 


Prorated 


8.500 


Additional 

unsubsidized 

eligit>ility 


2.500 
1.500 


•  Prorated  for  less  tfian  academic  year. 

Notes:  For  independent  students  or  de- 
pendent students  wtK)se  parents  carmot  bor- 
row under  the  PLUS  program,  the  amount  a 
student  can  bomm  under  the  unsubsidized 
loan  program  during  any  academic  year  is:  (A) 
the  Stafford  loan  limits  plus;  (B)  first  2  years 
$4,000  per  year;  (C)  remainder  of  undergradu-. 
ate  orogram  $5,000  per  year.  (D)  Graduate 
$10,000  per  year. 

(PR  Doc.  93-32065  Filed  12-30-93;  8:45  am) 
BtLLINQ  CODE  4O0O-O1-P 
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5.000 


Prorated 


10.000 


s      r 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Community  Planning  and 
Development 

[Docket  No.  N-»3-a603;  FR-3532-N-01] 

NOFA  for  Community  Outreach 
Partnership  Centers  (COPC) 

agency:  OfTice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  1994. 

SUMMARY:  This  NOFA  announces  the 
availability  of  $7.0  million  to  implement 
the  first  year  of  a  demonstration 
program  to  make  grants  to  public  and 
private  nonprofit  institutions  of  higher 
education  to  assist  in  establishing  or 
carrying  out  research  and  outreach 
activities  addressing  the  problems  of 
urban  areas.  These  funds  shall  be  used 
to  establish  and  operate  Community 
Outreach  Partnership  Centers  (COPC). 

In  the  body  of  this  NOFA  is 
information  concerning: 

(1)  The  principal  objectives  of  the 
competition,  the  funding  available, 
eligible  applicants  and  activities  and 
factors  for  award; 

(2)  The  application  process,  including 
how  to  apply  and  how  selections  will  be 
made;  and 

(3)  A  checklist  of  application 
submission  requirements. 

DATES:  Applications  may  be  requested 
on  or  after  January  18, 1994.  The 
application  due  date  will  be  4:30  p.m. 
Eastern  Standard  Time  no  later  than 
April  8, 1994.  The  above-stated 
application  deadline  is  firm  as  to  date, 
hour  and  place.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

ADDRESSES:  To  obtain  a  copy  of  the 
application  kit,  contact:  Processing  and 
Control  Branch,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  room  7255, 
Washington,  DC  20410.  Requests  for 
application  kits  must  be  in  writing,  but 
requests  may  be  faxed  to:  (202)  708- 
3363  (this  is  not  a  toll-free  number). 
Requests  for  application  kits  must 
include  the  applicant's  name,  mailing 
addrbss  (including  zip  code),  telephone 


numbe: 
refer  to 
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(including  area  code),  and  must 
'document  FR-3532". 


FOR  FURTHER  INFORMATION  CONTACT: 
JeromelB.  Friedman.  Office  of 
Community  Planning  and  Development, 
Departilient  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
room  7E18,  Washington.  DC  20410. 
Telephbne  Number  (202)  708-3176; 
TDD  Number:  (202)  708-2565.  (These 
are  not  toll-free  numbers.) 

SUPPLE  4ENTARY  INFORMATION: 

Paperv  ork  Reduction  Act  Statement 

The  nformation  collection 
require  ments  contained  in  this  notice 
have  b<  en  approved  by  tlje  Office  of 
Managi  ment  and  Budget  (OMB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  j  ind  assigned  OMB  control 
numbe  •  2535-0084. 

I.  Purp  >se  and  Substantive  Description 

A.  Aut  tority 

This  competition  is  authorized  under 
the  Coi  imunity  Outreach  Partnership 
Act  of  |992  (42  U.S.C.  5307  note; 
hereafter  referred  to  as  the  "COPC  Act"). 
The  COPC  Act  is  contained  in  section 
851  of  he  Housing  and  Community 
Develo  )ment  Act  of  1992  (Pub.  L.  102- 
550.  ap  proved  October  28. 1992). 
Section  801(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
providi  !S  for  a  $7.5  million  set-aside  for 
each  yi  ar  of  the  5-year  demonstration 
authorized  in  the  COPC  Act.  (The  hinds 
appropriated  by  Congress  for  FY  1993 
were  r«  scinded  by  the  1993 
Supple  mental  Appropriations  Act,  Pub. 
L.  103-  50,  approved  July  2, 1993.) 

B.  Alio  :ation  and  Form  of  Award 

The 
$7.0  m 
Commit 
Center  i 
indicat  sd 
will  be  used 
Nation  il 
section 
separal  e 
a  later 
Clearir  ghouse. 

Each  grant  made  under  the  COPC 
prograi  n  will  be  for  a  maximum  two 
year  pt  riod  of  performance.  The 
maxim  urn  size  of  any  grant  will  be 
$750,0  )0,  while  the  minimum  will  be 
$250,000.  Each  applicant  must  submit 
an  app  ication  within  this  range.  In 
future  vears,  successful  applicants  will 
have  t(  com{>ete  for  funds  with  all  other 
applicj  nts. 


:ompetition  in  this  NOFA  is  for 
llion  to  fund  the  first  year  of  the 
nity  Outreach  Partnership 
(COPC)  I*rogram  authorized  as 
above.  An  additional  $500,000 
to  fund  the  first  year  of  the 

Clearinghouse  mandated  by 
851(j)oftheCOPCAct.A 

announcement  will  be  issued  at 
late  for  the  National 


C.  Description  of  Competition 

The  Congress  has  mandated  that  the 
Department  carry  out  "a  5-year 
demonstration  to  determine  the 
feasibility  of  facilitating  partnerships 
between  institutions  of  higher  education 
and  communities  to  solve  urban 
problems  through  research,  outreach 
and  the  exchange  of  information." 

The  COPC  Act  stipulates  that  grants 
are  to  go  to  public  and  private 
institutions  of  higher  education  to 
establish  and  operate  Community 
Outreach  Partnership  Centers  (COPC). 
These  centers  shall:  "(a)  Conduct 
competent  and  qualified  research  and 
investigation  on  theoretical  or  practical 
problems  in  large  and  small  cities;  and 
(B)  Facilitate  partnerships  and  outreach 
activities  between  institutions  of  higher 
education,  local  communities,  and  local 
governments  to  address  urban 
problems." 

The  specific  problems  that  grants 
under  the  COPC  program  must  focus  on 
are  "problems  associated  with  housing, 
economic  development,  neighborhood 
revitalization,  infrastructure,  health 
care,  job  training,  education,  crime 
prevention,  planning,  community 
organizing,  and  other  areas  deemed 
appropriate  by  the  Secretary." 

Furthermore,  the  COPC  Act  states:     . 
"The  Secretary  shall  give  preference  to 
institutions  of  higher  education  that 
undertake  research  and  outreach 
activities  by  bringing  together 
knowledge  and  expertise  in  the  various 
social  science  and  technical  disciplines 
that  relate  to  urban  problems." 

It  is  clear  from  the  statutory  language 
quoted  above,  and  the  program 
requirements  and  selection  criteria 
detailed  below,  that  Congress  intended 
that  COPC  be  muhi-disciplined, 
combine  research  with  outreach,  work 
with  communities  and  local 
governments  and  address  the  multi- 
dimensional problems  that  beset  urban 
areas.  To  be  most  effective  during  the 
term  of  the  demonstration,  the  assisted 
research  must  have  a  clear  near-term 
potential  for  solving  specific  significant 
urban  problems.  The  selected 
institutions  must  have  the  capacity  to 
apply  their  research  results  and  to  work 
with  communities  and  local 
institutions,  including  neighborhood 
groups,  in  applying  research  results  to 
specific  real-life  urban  problems, 
including  design  of  comprehensive 
strategies  and  consolidated  housing  and 
community  development  plans  to 
resolve  these  problems. 

D.  Eligible  Applicants 

Applicants  for  this  competition  must 
be  public  or  private  nonprofit 


institutions  of  higher  education  granting 
four  year  degrees  and  accredited  by  a 
national  or  regional  accrediting  agency 
recognized  by  the  Department  of 
Education. 

A  consortium  of  institutions  may  be 
part  of  any  application,  but  one 
institution  must  be  designated  as  the 
legal  applicant.  Finally,  each  institution 
may  be  part  of  only  one  consortium  or 
submit  only  one  application,  although 
the  application  can  include  various 
schools  within  the  institution. 

E.  Program  Requirements 

Grantees  must  meet  the  following 
program  requirements: 
1.  Besponsibilities.  Each  Center  shall: 

(a)  Employ  the  research  and  outreach 
resources  of  its  sponsoring  institution  of 
higher  education  to  solve  specific  urban 
problems  identified  by  communities 
served  by  the  Center; 

(b)  Establish  outreach  activities  in 
areas  identified  in  the  grant  application 
as  the  communities  to  be  served; 

(c)  Establish  a  community  advisory 

■  committee  comprised  of  representatives 
of  local  institutions  and  residents  of  the 
communities  to  be  served  to  assist  in 
identifying  local  needs  and  advise  on 
the  development  and  implementation  of 
strategies  to  address  those  issues; 

(d)  Coordinate  outreach  activities  in 
communities  to  be  served  by  the  Center: 

(e)  Facilitate  public  service  projects  in 
the  communities  served  by  the  Center, 

(f)  Act  as  a  clearinghouse  for 
dissemination  of  information; 

(g)  Develop  instructional  programs, 
convene  conferences,  and  provide 
training  for  local  community  leaders, 
when  appropriate;  and 

(h)  Exchange  information  with  other 
Centers. 

The  clearinghouse  function  in  (f) 
above  refers  to  a  local  or  regional 
clearinghouse  for  dissemination  of 
information,  including  empowerment 
zone  and  enterprise  communities 
information  and  consolidated  housing 
and  community  development  plans 
information,  to  local  goverrunents  and 
neighborhood  grouf>s.  This 
clearinghouse  roust  deal  with  the 
problems  being  addressed  at  the  local 
level.  It  is  separate  and  distinct  hxnn  the 
functions  in  (h)  above,  which  relate  to 
the  provision  of  information  to  the 
National  Clearinghouse  which  will 
serve  all  funded  centers. 

Grantees  serving  areas  which  include 
or  are  near  Federally-designated 
empowerment  zones  or  enterprise 
communities  will  have  to  assist  such 
zones  and  communities  in  developing 
the  required  strategic  plans  and  helping 
implement  them. 
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In  addition,  grantees  serving  areas 
which  inchide  or  are  near  colonias,  as 
defined  in  section  916(d)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act,  must  provide 
clearinghouse  services  to  help  improve 
living  conditions  and  standards  within 
colonias. 

2.  Match.  Grantees  must  meet  the 
following  match  requirements: 

(a)  Research  Activities.  50  percent  of 
the  project  costs  of  establishing  and 
operating  research  activities. 

(b)  Outreach  Activities.  25  percent  of 
the  project  costs  of  establishing  and 
operating  outreach  activities. 

This  non-Federal  share  may  include 
cash  or  the  value  of  non-cash 
contributions,  equipment  and  other 
allowable  in-kind  contributions  as 
detailed  in  Attachment  E  of  OMB 
Circular  No.  A-110,  Grants  and 
Agreements  vtrith  Institutions  of  High 
Education,  Hospitals,  and  other 
Nonprofit  organizations. 

3.  Statement  of  Work.  Each  applicant 
mQst  develop  and  submit  a  Statement  of 
Work  which  incorporates  all  eligible 
activities  proposed  in  its  application 
and  details  how  the  proposed  work  will 
be  accomplished.  Following  a  task-by- 
task  format,  the  Statement  of  Work 
must: 

(a)  Delineate  the  tasks  and  sub-tasks 
involved  in  each  of  the  areas  for  which 
the  Center  is  responsible,  including 
research  activities,  outreach/technical 
assistance  activities,  community 
advisonr  committee  activities,  local/ 
regional  clearinghouse  activities,  and 
other  activities  necessary  to  carry  out 
the  responsibilities  delineated  under 
Program  Requirement  #1  outlined 
above. 

(b)  Indicate  the  sequence  in  which  the 
tasks  are  to  be  performed,  noting  areas 
of  work  which  must  be  performed 
simultaneously. 

(c)  State  the  intermediate  and  end 
products  to  be  developed  by  task  and 
sub-task. 

(d)  Provide  a  framework  for.  and  be 
consistent  with,  the  Project  Management 
Work  Plan  requirements  (to  be  provided 
in  the  Application  Kit). 

Note:  Where  an  application  is  prepared 
prior  to  the  designation  of  empowerment 
ZQnes  or  enterprise  communities,  then  the 
aflectcd  applicants  selected  for  awards  «^ll 
be  required,  when  necessary,  to  revise  their 
statement  of  work  to  incorporate  the 
activities  needed  to  assist  such  zones  and 
communities. 

4.  Administrative.  The  grant  will  be 
governed  by  the  provision  of  OMB 
Circulars  A-110  (Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  other 
Nonprofit  Organizations),  A-122  (Cost 


Principles  for  Nonprofit  Organizations), 
and  A-133  (Audits  of  Institutions  of 
Higher  Education  and  other  Nonprofit 
Institutions),  as  implemented  at  24  CFR 
part  45. 

F.  Eligible  Activities 

Eligible  activities  include: 

1.  Research  activities  which  have 
practical  application  for  solving  specific 
problems  in  designated  communities 
and  neighborhoods.  Such  activities  may 
not  total  more  than  one-quarter  of  the 
total  project  costs  contained  in  any  grant 
made  under  this  NOFA  (including  the 
required  50  percent  match). 

2.  Outreacn.  technical  assistance  and 
information  exchange  activities  which 
are  designed  to  address  specific 
problems  in  designated  communities 
and  neighborhoods.  Such  activities 
must  total  no  less  than  three-quarters  of 
the  total  project  costs  contained  in  any 
grant  made  under  this  NOFA  (including 
the  required  25  percent  match). 

Examples  of  outreach  activities 
include,  but  are  not  limited  to: 

(a)  Assistance  to  communities  to 
improve  consolidated  housing  and 
community  development  plans  and   • 
remove  impediments  to  design  and 
implementation  of  such  plans. 

(b)  Job  training  and  other  training 
projects,  such  as  workshops,  seminars 
and  one-on-one  and  on-the-job  training; 

(c)  Design  of  community  strategies  to 
resolve  urban  problems  of  communities 
and  neighborhoods; 

(d)  Innovative  use  of  funds  to  provide 
direct  technical  expertise  and  assistance 
to  local  community  groups  and 
residents  to  help  them  resolve  local 

Problems  such  as  homelessness  and 
ousing  discrimination:  and 

(e)  Assistance  in  business  start-up 
activities  for  low-  and  moderate-income 
individuals  and  organizations, 
including  business  start-up  training  and 
technical  expertise  and  assistance, 
mentor  programs,  assistance  in 
developing  small  loan  funds,  business 
incubators,  etc. 

3.  Activities  to  carry  out  the 
"Responsibilities"  listed  under  Section 
I.E.I. 

C,  Ineligible  Activities 

Ineligible  activities  are: 

1.  Research  activities  which  have  no 
clear  and  immediate  practical 
application  for  solving  urban  problems 
or  do  not  address  specific  problems  in 
designated  communities  and 
neighborhoods. 

2.  Any  type  of  construction. 
rehabiUtation,  or  other  physical 
development  costs. 

3.  Costs  used  for  day-to-day 
administration  of  regular  programs  of 
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institutions  of  higher  education,  local 
governments  or  neighborhood  groups. 

II.  Selection  Criteria/Rating  Factors 

A.  Rating  Factors 

HUD  will  use  the  following  criteria  to 
rate  and  rank  applications  received  in 
response  to  this  NOFA.  The  factors  and 
maximum  points  for  each  factor  are 
provided  below.  The  maximum  number 
of  points  is  100. 

Rating  of  the  "applicant"  or  the 
"applicant's  organization  and  staff', 
unless  otherwise  specified,  will  include 
any  sub-contractors,  consultants  and 
sub-recipients  wtyich  are  firmly 
committed  to  the  project. 

(1)  (10  points)  "The  demonstrated 
research  resources  available  to  the 
applicant  for  carrying  out  the  purposes 
of  the  COPC  Act.  In  rating  this  factor, 
HUD  will  consider  the  extent  to  which 
the  applicant's  organization  and  staff 
have  recent,  relevant  and  successful 
experience  in  undertaking  research 
activities  in  specific  communities  which 
have  clear  near-term  potential  for 
practical  application  to  signiBcant 
urban  problems  associated  with 
housing,  economic  development, 
neighborhood  revitalization. 
infrastructure,  health  care,  job  training, 
education,  crime  prevention,  planning 
and  community  organizing. 

(2)  (10  points)  The  demonstrated 
outreach  resources  available  to  the 
applicant  for  carrying  out  the  purposes 
of  the  CDPC  Act.  In  rating  this  factor, 
HUD  will  consider  the  extent  to  which 
the  applicant's  organization  and  staff 
have  recent,  relevant  and  successful 
experience  in  applying  research  results 
through  outreach  activities,  including 
the  provision  of  technical  expertise  and 
assistance,  to  solve  or  ameliorate  the 
impact  of  signiHcant  urban  problems 
associated  with  the  areas  listed  in  factor 
#1  above. 

(3)  (5  points)  The  demonstrated 
commitment  of  the  applicant  to 
supporting  research  and  outreach 
programs  by  providing  matching 
contributions  for  the  Federal  assistance 
received.  In  rating  this  factor.  HUD  will 
provide  an  increasing  number  of  points 
for  increasing  amounts  of  contributions 
beyond  the  statutory  50  percent  for 
research  and  25  percent  for  outreach. 

(4)  (10  points)  The  capability  of  the 
applicant  to  provide  leadership  in 
solving  community  problems  and  in 
making  national  contributions  to  solving 
long-term  and  immediate  urban 
problems.  HUD  will  evaluate  the  two 
parts  of  this  factor  separately,  giving 
them  equal  weight.  In  rating  the  first 
sub-factor,  HUD  will  consider  the  extent 
•o  which  the  institution  of  higher 
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education  c  in  demonstrate  that  it  has 
taken  a  leac  ership  position  in  solving 
specific  con  imimity  problems  in  the 
past.  In  rati]  ig  the  second  sub^ factor, 
HUD  will  consider  the  extent  to  which 
the  applicaiit  can  demonstrate  that  its 
published  research  and  other  activities 
place  it  in  a.leadership  position  toward 
making  a  national  contribution  to 
solving  lonoer-term  and  immediate 
urban  problems. 

(5)  (15  points)  The  extent  of  need  in 
the  communities  to  be  served  by  the 
applicant.  I  UD  will  consider  the  extent 
to  which  thf  proposal  clearly  delineates 
a  need  or  ndeds  in  the  affected 
communitie  s  that  can  be  resolved 
through  the  activities  of  a  COPC.  The 
applicant  must  demonstrate  how  these 
needs  were  determined  and  how  the 
COPC  will  help  resolve  these  needs. 

(6)  (7  poiits)  The  demonstrated 
ability  of  th4  applicant  to  disseminate 
results  of  research  and  successful 
strategies  developed  through  outreach 
activities  tojother  COPC  and 
communitias  served  through  this 
demonstration  program.  In  rating  this 
factor,  HUlJ  will  evaluate  the  past 
experience  |>f  the  applicant's  staff  and 
the  scope  a^d  potential  of  the 
applicant's  proposal  to  serve  as  a  local/ 
regional  cle^inghouse  or  use  other 
means  to  disseminate  information  on  its 
own  and  otler  COPC  research  results 
and  strategi^  to:  (a)  Local  communities 
in  its  area  and  (b)  other  communities 
and  COPC  through  the  National 
Clearinghouse. 

(7)  (15  points)  The  projects  and 
activities  that  the  apphcant  proposes  to 
carry  out  ui^der  the  grant.  In  rating  this 
factor,  HUD  will  consider  the  extent  to 
which  the  applicant's  proposal 
effectively  $iddresses  the  following:  (a) 
Identifies  specific  communities 
(including  dolonias,  where  appropriate), 
neighborholtds  within  communities, 
local  institutions  and  neighborhood 
groups  to  be  assisted  by  the  Center;  (b) 
demonstrat^  that  one  or  more  effective 
community  advisory  committees 
comprised  of  representatives  of  local 
institutions  jand  a  balance  of  racial/ 
ethnic,  genqer  and  income  mix  of 
residents  ofjthe  communities  (and, 
where  appropriate,  colonies)  to  be 
served  has  been  or  will  be  formed  to 
participate  In  identifying  local  needs  to 
be  addressej]  by  the  Center  and  to  form 
a  partnersha)  with  the  Center  to  develop 
and  implen^ent  strategies  to  address 
those  needst  (c)  outlines  a  clear  research 
agenda  related  to  local  needs  that  can  be 
successfully  carried  out  within  the 
period  of  th|s  grant  and  plan  for 
involving  tl^e  community  advisory 
committee(^)  in  the  execution  of  that 
agenda;  (d)  demonstrates  how  it  will 


design  a  comprehensive  strategy  to 
resolve  community  and  neighborhood 
problems;  and  (e)  demonstrates  how  it 
will  assist  communities  to  improve 
consolidated  housing  and  community 
development  plans  and  remove 
impediments  to  design  and 
implementation  of  such  plans.  (Other 
projects  and  activities  required  of  a 
COPC,  being  evaluated  under  other 
factors,  include:  Providing  outreach 
activities  to  communities:  acting  as  a 
clearinghouse  for  disseminating 
information;  facilitating  public  service 
projects  and  coordinating  outreach 
activities  in  communities  to  be  served 
by  the  Center,  and  exchanging 
information  with  other  centers.) 

(8)  (18  points)  The  effectiveness  of  the 
applicant's  strategy  to  provide  outreach 
activities  to  communities.  In  rating  this 
factor,  HUD  will  consider  the  extent  to 
which:  (a)  The  application  identifies  a 
clear  outreach  agenda  related  to  locally- 
identified  needs  that  can  be  successfully 
carried  out  within  the  period  of  this 
grant  and  a  plan  for  involving  the 
community  advisory  committee(s)  in  the 
execution  of  that  agenda;  (b)  the 
outreach  agenda  includes  design  of  a 
community  strategy  to  resolve 
community  and  neighborhood 
problems;  (c)  the  outreach  agenda 
includes  training  projects  for  local 
community  leaders,  when  appropriate; 

(d)  the  outreach  program  provides  for 
on-site  or  a  fi^quent  presence  in  the 
communities  and  neighborhoods  to  be 
assisted  through  outreach  activities;  and 

(e)  the  outreach  agenda  includes 
assistance  to  communities  for  the  design 
of  consolidated  housing  and  community 
development  plans  and  removal  of 
impediments  to  design  and 
implementation  of  such  plans. 

(9)  (10  points)  The  effectiveness  of  the 
applicant's  strategy  to  provide 
assistance  to  Federally-designated 
empowerment  zones  and  enterprise 
communities.  In  rating  this  factor,  HUD 
will  consider  the  extent  to  which  the 
applicant's  proposal  addresses  the 
following:  (a)  Identifies  the 
empowerment  zone  or  zones  and 
enterprise  communities  it  will  serve;  (b) 
delineates  how  it  will  help  such  zones 
and  communities  develop  the  required 
strategic  plans;  (c)  outlines  a  clear 
program  to  help  implement  such  plans; 
and  (d)  outlines  an  agenda  to  review 
effectiveness  of  such  plans  and  their 
implementation  and  provides  methods 
to  overcome  impediments. 

B.  Selection  Process 

Applications  for  funding  under  this 
NOFA  will  be  evaluated  competitively 
and  points  will  be  awarded  as  specified 


in  the  Rating  Factors  section  described 
above. 

After  assigning  poinXs  based  upon  the 
factors  all  applications  will  be  listed  in 
rank  order.  Applications  will  then  be 
funded  in  rank  order  until  all  available 
funds  have  been  expended.  However,  in 
order  to  be  funded,  an  applicant  must 
receive  a  minimum  score  of  70.  HUD 
reserves  the  right  to  fund  all  or  portions 
of  the  proposed  activities  identified  in 
each  application,  based  upon  the 
eligibility  of  the  proposed  activities. 

If  two  or  more  applications  have  the 
same  number  of  points,  the  application 
writh  the  most  points  for  rating  factor  (8) 
shall  be  selected.  If  there  is  still  a  tie. 
the  application  with  the  most  points  for 
rating  factor  (7)  shall  be  selected. 

If  the  amount  of  funds  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  shall  determine  (based  upon  the 
proposed  activities)  if  it  is  feasiUe  to 
fund  part  of  the  application  and  offer  a 
smaller  grant  to  the  applicant.  If  HUD 
determines  that  given  the  proposed 
activities  a  smaller  grant  amount  would 
make  the  activities  infeasible,  or  if  the 
applicant  turns  down  the  reduced  grant 
amount,  HUD  shall  make  the  same 
determination  for  the  next  highest 
ranking  application  until  all 
applications  within  the  competitive 
range  have  been  exhausted  or  available 
funds  have  been  expended. 

If  HUD  receives  an  insufficient 
number  of  applications  to  expend  all 
funds,  or  if  nmds  remain  after  HUD 
approves  all  approvable  applications, 
HUD  may  negotiate  increased  amounts 
of  grant  awards  up  to  an  additional 
$250,000.  Increased  grants  will  be 
offered  in  rank  order  to  applicants  in  the 
competitive  range. 

C.  Geographic  Distribution 

HUD  resOTves  the  ri^  to  make 
selections  out  of  rank  order  to  provide 
for  a  geographic  distribution  of  funded 
centers.  The  geographic  balance  that 
HUD  will  use,  if  it  decides  to  implemenl 
this  option,  will  be  based  on  a 
combination  of  two  adjacent  standard 
Federal  regions  (e.g..  South«vest  and 
Southeast  Regions.  Great  Plains  and 
Midwest  Regions,  etc.)  If  the  rank  order 
does  not  yield  at  least  one  fundable 
center  within  each  two  region 
combination,  then  HUD  may  select  the 
highest  ranking  application  bom  such  a 
combination,  as  long  as  the  minimum 
score  of  70  is  achieved. 

It  is  HUD'S  intent  to  fund  at  least  one 
COPC  that  serves  the  colonies,  as 
defined  by  section  916(d)  of  the 
Cranstm-Gonzales  National  Aflbrd^le 
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Housing  Act,  as  long  as  the  applicant 
receives  a  minimum  score  of  70. 

It  is  HUD's  intent  to  give  preference 
to  COPC^  that  serve  Federally- 
designated  empowerment  zones  or 
enterprise  communities,  as  long  as  the 
applicant  receives  a  minimum  score  of 
70. 

III.  Application  Process 

A.  Obtaining  Applications 

Requests  for  an  application  kit 
(Request  for  Grant  Application.  RFGA), 
must  be  in  writing  to  the  Processing  and 
Control  Branch.  (Office  of  Community 
Planning  and  Development.  Department 
of  Housing  and  Urban  Deve4opment. 
451  Seventh  Street.  SW..  room  7255, 
Washington.  DC  20410.  Requests  may 
also  be  faxed  to  (202)  708-3363.  (This 
is  not  a  toll  free  number.)  We  strongly 
recommend  the  use  of  the  fax 
transmission  option  to  promote 
accuracy  and  expedite  HUD  response 
time.  Requests  for  application  kits  must 
include  the  applicant's  name,  mailing 
address,  zip  code,  area  code  and 
telephone  number  and  must  refer  to 
document  FR-3532. 

B.  Application  Deadline 

To  be  considered  for  funding,  the 
application  package  roust  be  physically 
received  by  the  Processing  ami  Control 
Branch,  Office  of  Community  Planning 
and  Development.  Department  of 
Housing  and  Urban  Dev^opment.  room 
7255. 451  Seventh  Street,  SW., 
Washington,  DC  20410  by  4:30  pan. 
Eastern  Standard  Time  on  April  8, 1994. 
The  application  deadline  is  firm  as  to 
date,  hour  and  place.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brou^t  about  by 
unanticipated  delays  or  other  driivery- 
related  problems. 

IV.  Checklial  of  Application  Sabmiasion 
Reqnfencnts 

A.  Application  Content 

Applicants  must  complete  and  submit 
applications  in  accordance  with 
instructions  contained  in  the 
application  kit.  Tlie  following  is  a 
checklist  of  the  application  contents 
that  will  be  specified  in  RFGA: 

(1)  Transmittal  letter. 

(2)  OMB  Standard  Forms  424 
(Application  for  Federal  Assistance). 
Form  424A  (Budget),  Form  424B  (Non- 
Construction  Assurances)  and  Budget 
Summary; 


(3)  Statement  of  Work  and  Project 
Management  System  Baseline  Plan 
(HUD  441.1  and  accompanying 
narrative); 

(4)  A  description  of  how  the 
"Responsibilities"  in  Section  I.E.I,  will 
be  met. 

(5)  Evidence  of  how  the  matching 
requirement  in  section  I.E.2.  vrill  be 
met. 

(6)  Narrative  statement  addressing 
each  of  the  rating  factors  in  section  11. 

B.  Certifications  and  Exhibits 

Applications  must  also  include  the 
following: 

(1)  Drug-Free  Workplace  Certification. 

(2)  Form  SF-LLL,  Disclosure  of 
Lobbying  Activities,  if  applicable. 

(3)  Form  HUD-2280,  Applicant/ 
Recipient  Disclosure/Update  Report. 

V.  Corrections  to  Deficient  Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical  items 
or  contains  a  technical  error,  such  as  an 
incorrect  signatory,  HUD  will  notify  the 
applicant  in  writing  that  it  has  14 
'  calendar  days  from  the  date  of  HUD's 
written  notification  to  cure  the  technical 
deficiency.  If  the  applicant  bils  to 
submit  the  missing  material  within  the 
14-day  cure  period,  HUD  will  disqualify 
the  application. 

This  14-day  cure  p«iod  applies  only 
to  non-substantive  deficiencies  or 
errors.  Any  deficiency  capable  of  cure 
will  involve  only  items  not  necessary 
for  HUD  to  assess  the  merits  of  an 
application  against  the  factors  specified 
in  this  NOFA. 

VI.  Other  Matters 

A.  Envinmmentol  Beview 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Cbuncil  on 
Enviromnental  Qoality  and  24  CFR 
S0.20fb)  of  the  HUD  regulations,  the 
policies  and  p>rocedures  in  this 
document  relate  only  to  the  provision  of 
research,  training  and  technical 
assistance  whidi  do  not  result  in 
physical  change  and  therefore  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

B.  Federalism  hnpoct 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
government  and  the  states,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  sub}ect  to  review  under  the 
Order.  Specifically,  the  notice  solicits 
participation  in  an  effort  to  provide 
assistance  to  institutions  of  higher 
education  for  establishing  and  carrying 
out  research  and  outreach  activities 
addressing  the  problems  of  urban  areas. 
The  Centers  established  under  this 
notice  will  work  with  local 
communities  to  help  resolve  urban 
problems.  The  notice  does  not  impinge 
upon  the  relationships  between  the 
Federal  government  and  State  or  local 
governments. 

C.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  notice  will  likely 
have  a  beneficial  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  assistance  to  be 
provided  by  the  funding  under  this 
NOFA  is  expected  to  help  local 
residents  to  become  self-sufficient  by 
improving  living  conditions  and 
standards.  Accordingly,  since  the 
impact  on  the  family  is  beneficial,  no 
further  review  is  considered  necessary. 

D.  Documentation  and  Public  Access 
Bequirements:  HUD  Reform  Act 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  wjiich  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarteriy 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 


E.  Probibitit  n  Against  Advance 


Information 


section  103 


22088) and 


on  Funding  Decisions 


HUD's  re(  ulation  implementing 


3f  the  HUD  Reform  Act  wa.s 


published  o  i  May  13. 1991  (56  FR 


)ecame  effiective  on  June  12. 


1991.  That  I  sgulation,  codified  as  24 
CFR  part  4,  i  ipplies  to  the  funding 
competition  announced  today.  The 
requiremeni  s  of  the  rule  continue  to 
apply  until  i  he  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  apgplicationsand  in  the 
making  of  fi  nding  decisions  are 
restrained  b  r  part  4  from  providing 
advance  inf(  irmation  to  any  person 
(other  than  i  n  authorized  employee  of 
HUD)  conce  ning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  comp  jtitive  advantage.  Persons 
who  apply  f  )r  assistance  in  this 
competition  should  confine  their 
inquiries  to  he  subject  areas  permitted 
under  24  CFf?  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Onice  of  Ethics 
(202)  708-3115.  (This  is  not  a  toll-free 
number.)  Thb  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  emplojee  who  has  specific 
program  quetions.  such  as  whether 
particular  sdbject  matter  caii  be 
discussed  with  persons  outside  the 
Depiartmentjshould  contact  his  or  her 
Regional  or :  'ield  Office  Counsel,  or 
Headquarter  >  counsel  for  the  program  to 
which  the  qi  lestion  pertains. 

F.  Prohibitio  n  Against  Lobbying  of  HUD 
Personnel 

Section  i:  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3J  37b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HuD's  decisions  with  respect 
to  financial Jssistance.  The  first  imposes 
disclosure  rejmiirements  on  those  who 
are  typicallyinvolved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  ffees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  ii  the  fees  are  tied  to  the 
number  of  h(  lusing  units  received  or  are 


based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  The 
final  rule  is  codified  at24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  part  86, 
particularly  the  examples  contained  in 
Appendix  A  of  the  regulation. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  Room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SVV., 
Washington,  DC  20410-3000. 
Telephone:  (202)  708-3815  TDD:  (202) 
708-1112  These  are  not  toll-free 
numbers.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Authorily:  42  U.S.C  5307  note 
Dated:  December  23, 1993. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

|FR  Doc.  94-44  Filed  1-3-94;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1710 

Loans  for  Demand  Side  Management, 
Energy  Conservation  Programs,  and 
On-Grid  and  Off-Grid  Renewable 
Energy  Systems 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  its 
pre-loan  regulations  for  electric  loans  to 
incorporate  changes  to  electric  loan 
f>olicies  required  by  the  Rural 
Electrification  Loan  Restructuring  Act  of 
1993  (RELRA).  This  action  will  permit 
REA  to  maice  loans  for  demand  side 
management  (DSM),  energy 
conservation  programs,  and  on-  and  off- 
grid  renewable  energy  systems. 
DATES:  This  rule  is  effective  January  4, 
1994. 

Written  comments  must  be  received 
by  REA  or  carry  a  postmarii  or 
equivalent  by  May  4, 1994. 
AOOftESSES:  Written  comments  should 
be  addressed  to  F.  Lamont  Heppe,  Jr., 
Deputy  Director.  Program  Support  Staff, 
U.S.  Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
2230-S,  14th  Street  and  Independence 
Avenue.  SW.,  Washington.  DC  20250- 
1500.  REA  requires  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
1700.30(e)).  Comments  will  be  available 
for  public  ins[>ection  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe,  Jr.,  Deputy  Director, 
Program  Support  Staff,  U.S.  Department 
of  Agriculture,  Rural  Electrification 
Administration,  room  2230-S,  14th 
Street  &  Independence  Avenue,  SW.. 
Washington,  DC  20250-1500. 
Telephone:  202-720-0736.  FAX:  202- 
720-4120. 

SUPPt^MENTARY  INFORMATION:  This 
regulatory  action  is  issued  in 
conformance  with  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
The  Administrator  of  REA  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
does  not  apply  to  this  rule.  The 
Administrator  of  REA  has  determined 
that  this  rule  will  not  signiRcantly  affect 
the  quality  of  the  human  environment 
as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 


assessment.  Section  1710.117  requires 
borrowjers  to  comply  with  applicable 
envirotmental  regulations  and  will 
cover  t  le  activities  for  which  assistance 
is  soug  U  under  this  subpart.  This  rule 
is  excli  ided  from  the  scope  of  Executive 
Order    2372,  Intergovernmental 
Consu  tation,  which  may  require 
consul  ation  with  State  and  local 
official  s.  A  Notice  of  Final  Rule  titled 
Depart  nent  Programs  and  Activities 
Excluc  ed  from  Executive  Order  12372 
(50  FR  47034)  exempts  REA  electric 
loans  a  nd  loan  guarantees  hxim  coverage 
under  i  his  Order.  This  rule  has  been 
review  sd  under  Executive  Order  12778, 
Qvil  Jj  stice  Reform.  This  rule:  (1)  Will 
not  pr«  Bmpt  any  State  or  local  laws, 
regulat  ons,  or  policies,  unless  they 
presen  an  irreconcilable  conflict  with 
this  ru  e:  (2)  will  not  have  any 
retroac  :ive  effect;  (3)  will  not  require 
admini  strative  proceedings  before  any 
parties  may  file  suit  challenging  the 
provis  ons  of  this  rule.  The  program 
descril  ed  by  this  rule  is  listed  in  the 
Cataloj  of  Federal  Domestic  Assistance 
Prografis  under  number  10.850  Rural 
Electri  ication  Loans  and  Loan 
Guarar  tees.  This  catalog  is  available  on 
a  subs(  ription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 
[sting  recordkeeping  and 
ig  burdens  contained  in  this  rule 
jproved  by  the  Office  of 
^ment  and  Budget  (OMB) 
It  to  the  Paperwork  Reduction 
1980  (44  U.S.C.  3501  et  seq.), 
sntrol  numbers  0572-0017, 
)32  and  0572-0103.  Because  of 
the  deadline  imposed  by  the  law,  the 
additional  recordkeeping  and  reporting 
burdens  have  been  submitted  to  ONfB 
for  ap{  rovai  on  an  emergency  basis. 
Send  c  uestions  or  comments  regarding 
these  i  urdens  or  any  other  aspect  of 
these  c  oUections  of  information, 
includ  ng  suggestions  for  reducing  the 
burder  ,  to  the  OfHce  of  Information  and 
Regula  ory  Affairs,  Office  of 
Management  and  Budget,  room  3201, 
NEOB,;  Washington,  DC  20503. 
Attention:  Desk  Officer  for  USDA. 

Background 

The  jlural  Electrification  Loan 
Restructuring  Act  of  1993,  Public  Law 
103-129. 107  Stat.  1356.  (RELRA), 
signedlinto  law  by  President  Clinton  on 
Novenlber  1, 1993,  amends  the  Rural 
Electri^cation  Act  of  1936.  7  U.S.C  901 
et  seq.  |(RE  Act).  The  amendments 
mandate  a  restructuring  of  the  electric 
loan  programs  of  REA.  Loan  purposes, 
the  deEnition  of  "rural  area",  applicable 
interest  rates  and  loan  terms  and 
conditions  were  among  the  areas 


affected  by  RELRA.  An  interim  rule 
implementing  these  provisions  of 
RELRA  were  published  on  December  10, 
1993  at  58  FR  66260. 

The  amendments  to  7  CFR  part  1710, 
published  today  implement  the 
provision  for  making  loans  for  demand 
side  management,  energy  conservation 
programs,  on-  and  off-grid  renewable 
energy  systems.  This  provision  has  a 
statutory  deadline  of  January  1. 1994. 

Demand  side  management  has 
become  increasingly  important  to 
electric  utilities  as  they  seek  ways  to 
make  their  existing  systems  more 
efficient  and  reduce  the  need  for  new 
capacity.  REA  has  supported  demand 
side  management  (DSM)  activities  in  the 
form  of  direct  load  control  and  energy 
conservation  through  loans  for  control 
equipment  and  principal  deferment 
programs  for  energy  conservation.  With 
tiie  passage  of  RELRA,  REA  is 
authorized  to  expand  its  role  and  make 
loans  for  all  types  of  demand  side 
management  activities. 

This  authority  will  be  used  primarily 
to  finance  distribution  borrower  needs. 
REA  believes  that  most  DSM  activities 
must  be  conducted  at  the  distribution 
level  because  DSM  impacts  the 
consumer's  use  of  electricity.  Power 
supply  borrowers  are  eligible  for  this 
financing  assistance,  but  the  level  of 
investment  required  to  support  their 
distribution  members  in  this  area  is  not 
normally  expected  to  require  loan 
funds.  REA  will  not  make  DSM  loans  or 
any  type  of  loans  directly  to  individuals. 

To  "be  eligible  for  a  loan  for  DSM 
programs,  which  include  energy 
conservation  programs  (except  those 
financed  by  loan  principal  deferments), 
and  for  on-grid  renewable  energy 
systems,  the  loan  request  must  be 
supported  by  an  REA-approved 
integrated  resource  plan  (IRP).  REA  may 
also  require  an  IRP.  on  a  case  by  case 
basis,  for  certain  large  or  unusual  loans 
for  off-grid  renewable  energy  systems. 
DSM  programs  must  also  be  supported 
by  DSM  plan,  which  must  be  consistent 
with  the  borrower's  IRP. 

As  defined  by  the  Energy  Policy  Act 
of  1992  (Pub.  L.  102-486)  (EP  Act),  an 
integrated  resource  plan  is  "a  planning 
and  selection  process  for  new  energy 
resources  that  evaluates  the  full  range  of 
alternatives,  including  new  generation 
capacity,  power  purchases,  energy 
conservation  and  efficiency, 
cogeneration  and  district  heating  and 
cooling  applications,  and  renewable 
energy  sources,  in  order  to  provide 
adequate  and  reliable  service  at  the 
lowest  system  cost.  The  process  shall 
take  into  account  necessary  features  for 
system  operation,  such  as  diversity, 
reliability,  dispatchability,  and  otjfier 
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factors  of  risk  and  shall  take  into 
account  the  ability  to  verify  energy 
savings  achieved  through  energy 
conservation  and  efficiency  and  the 
projected  durability  of  such  savings 
measured  over  time;  and  shall  treat 
demand  and  supply  side  resources  on  a 
consistent  and  integrated  basis." 

In  the  regulatory  text,  the  term  "IRP" 
is  used  to  refer  to  the  result  of  the 
process  rather  than  the  process. 

The  EP  Act  also  defines  the  term 
"system  cost"  to  mean  "all  direct  and 
quantifiable  net  costs  for  an  energy 
resource  over  its  available  life, 
including  the  cost  of  production, 
distribution,  transportation,  utilization, 
waste  management,  and  environmental 
compliance." 

This  subpart  establish^  policies  and 
requirements  for  IRPs  and  DSM  plans. 
Many  of  these  requirements  are  new, 
although  existing  §§  1710.253  and 
1710.254.  and  existing  subparts  E  and  G, 
set  forth  analytical  and  related 
requirements  for  the  financing  of  most 
generation  facilities  that  are  the  same  in 
many  respects  to  the  requirements  of  an 
IRP.  Given  the  expansion  of  REA 
lending  authority  in  the  relatively  new 
and  sometimes  uncertain  areas  of  DSM 
and  renewable  energy  systems,  it  is 
essential  that  borrowers  make  their 
investment  decisions  based  on  an  IRP  in 
order  to  ensure  informed  and  prudent 
investment  planning. 

If  a  distribution  borrower  is  a  member 
of  a  power  supply  borrower,  its  requests 
for  DSM  loans  must  be  based  on  and  be 
consistent  with  the  IRP  of  the  power 
supply  borrower.  The  IRP  of  the  power 
supply  borrower  will  establish  which 
DSM  programs,  on-grid  renewable 
energy  systems,  and  traditional  utility 
investments,  among  several  feasible 
alternatives,  are  most  cost-beneficial 
from  the  standpoint  of  the  power  supply 
borrower  and  its  members  taken  as  an 
integrated  system.  The  DSM  programs  of 
the  individual  distribution  members 
must  be  coordinated  among  all  parties 
to  ensure  that  the  DSM  programs  of  one 
member  do  not  jeopardize  the  financial 
integrity  and  loan  security  of  any  other 
member  or  that  of  the  power  supply 
borrower. 

Although  DSM  must  be  implemented 
at  the  distribution  level,  a  significant 
portion  of  the  benefits  and  costs  of  DSM 
are  accrued  at  the  power  supply  level. 
These  benefits  and  costs  are  then 
transferred  to  the  distribution  borrower 
through  wholesale  rates.  Consequently. 
DSM  planning  by  distribution  borrowers 
must  consider  the  impacts  of  their 
activities  on  their  power  supplier  and 
the  implications  oi  the  power  supplier's 
wholesale  rates. 


Because  of  the  relationship  between  a 
power  supply  borrower  and  its  members 
and  the  relationship  among  the 
members  of  a  power  sQpply  borrower,  it 
is  imperative  that  the  power  supply 
borrower  and  its  members  coordinate 
IRP  activities  per  §  1710.356(b)(1)  of  this 
interim  rule. 

If  a  distribution  borrower  is  not  a 
member  of  a  power  supply  borrower, 
loan  requests  for  DSM  programs  and  on- 
grid  renewable  energy  systems  must  be 
supported  by  the  borrower's  own  IRP. 
The  IRP  must  address,  in  particular,  any 
effects  its  DSM  programs  will  have  on 
the  wholesale  power  rates  charged  by  its 
non-REA  financed  power  supplier. 

The  requirements  set  forth  for  DSM 
plans  and  IRPs  are  intended  to  provide 
guidance  as  these  new  requirements  are 
implemented.  Since  these  areas  are  new 
in  many  respects,  REA  intends  to 
exercise  its  discretion  to  administer  the 
specific  requirements  and  procedures 
with  a  prudent  degree  of  flexibility, 
especially  during  the  first  several 
months  of  implementation.  Comments 
from  the  public  are  invited  regarding  the 
policies  and  requirements  set  forth 
herein  for  DSM  plans  and  IRPs. 

This  rule  includes  citations  to  studies 
of  the  Electric  Power  Research  Institute 
(EPRI)  and  the  U.S.  Department  of 
Energy  which  are  included  as  reader 
aids  and  do  not  imply  REA  adoption  or 
endorsement  of  said  studies. 

This  interim  regulation  will  define 
DSM  and  renewable  energy  systems.  It 
will  also  emphasize  REA  commitment 
to  finance  nontraditional  (renewables, 
DSM  and  energy  conservation  systems) 
and  traditional  resources  on  an  equal 
footing.  Borrowers  requesting  loans 
under  this  subpart  will  be  required  to 
submit  an  IRP  and  a  DSM  plan  in  most 
cases. 

Loans  under  this  subsection  for 
facilities  to  be  owned  and  operated  by 
the  borrower  will  generally  be  treated 
like  loans  for  usual  electric  facilities. 
Loans  for  other  purp>oses  will  be 
considered  as  operational  loans  with 
terms  based  on  the  borrower's  program 
cycle. 

Until  REA  has  developed  experience 
in  making  loans  for  these  new  purposes, 
cumulative  loans  for  DSM  and  for 
energy  conservation  programs  will  be 
limited  to  an  amount  not  to  exceed  20 
percent  of  the  borrower's  equity. 

List  ofSubiecU  in  7  CFR  Part  1710 

Electric  power.  Electric  utilities.  Loan 
programs — energy.  Rural  areas. 

For  the  reasons  set  out  in  the 
preamble.  REA  amends  chapter  XVII. 
title  7  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  1710— GENERAL  AND  PRE- 
LOAN  POLiaES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
is  revised  to  read  as  follows: 

Authority;  7  U.S.C.  901-950(b):  Pub.  L.  99- 
591.  100  Slat.  3341;  Delegation  of  Authority 
by  the  Secretary  of  Agriculture.  7  CFR  2.23; 
Delegation  of  Authority  by  the  Under 
Secretary  for  Small  Community  and  Rural 
Development.  7  CFR  2.72. 

2.  Section  1710.2(a)  is  amended  by 
adding  new  definitions  in  alphabetical 
order  to  read  as  follows: 

§  1 71 0.2    Definitions  and  rules  of 
construction. 

(a)*   •   • 

Demand  side  management  (DSM) 
means  the  deliberate  planning  and/or 
implementation  of  activities  to 
influence  consumer  use  of  electricity 
provided  by  a  distribution  borrower  to 
produce  beneficial  modifications  to  the 
system  load  profile.  Beneficial 
modifications  to  the  system  load  profile 
ordinarily  improve  load  factor  or 
otherwise  help  in  utilizing  electric  ' 
system  resources  to  best  advantage 
consistent  with  acceptable  standards  of 
service  and  lowest  system  cost.  Load 
profile  modifications  are  characterized 
as  peak  clipping,  valley  filling,  load 
shifting,  strategic  conservation,  strategic 
load  growth,  and  fiexible  load  profile. 
(See,  for  example,  publications  of  the 
Electric  Power  Research  Institute  (EPRI). 
3412  Hillview  Avenue,  Palo  Alto,  CA 
94304.  especially  "Demand-Side 
Management  Glossary  "  EPRI  TR- 
101158,  Project  1940-25,  Final  Report. 
October  1992.)  DSM  includes  energy 
conservation  programs.  It  does  not 
include  sources  of  electrical  energy  such 
as  renewable  energy  systems,  fuel  cells, 
or  traditionally  fueled  generation,  such 
as  fossil  or  nuclear  fueled  generators. 

•  •        •        •        • 

DSM  activities  means  activities  of  the 
type  referred  to  in  §  1710.354(0. 

DSM  plan  means  a  plan  that  describes 
the  implementation  at  the  distribution 
level  of  the  DSM  activities  identified  in 
the  integrated  resource  plan  as  having 
positive  net  benefits.  See  §  1710.357. 

*  •         •         •        • 

Integrated  Resources  Plan  (IRP) 
means  a  plan  resulting  from  the 
planning  and  selection  process  for  new 
energy  resources  that  evaluates  the 
benefits  and  costs  of  the  full  range  of 
alternatives,  including  new  generating 
capacity,  power  purchases.  DSM 
programs,  system  operating  efficiency, 
and  renewable  energy  systems. 
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Off-grid  renewable  energy  systfjn 
means  an  energy  source  which  is  not 
electrically  attached  to  the  grid.  Off-grid 
systems  are  operated  as  an  island  and 
will  have  no  direct  impact  on  a  utility 
systeni's'physi(,al  operations.  An  off- 
grid  sy.stem  need  not  meet  electric 
utility  power  quality  standards. 

On  grid  rent'wable  energy  sysWm 
means  an  energy  source  electrically 
attached  to  an  existing  grid.  It  can  be 
attached  on  either  side  of  a  consumer's 
meter.  On-grid  syslem.s  are  operated  as 
part  of  the  overall  utility  system  and 
have  a  direct  impact  on  a  utility 
system's  operations.  An  on-grid  sy.item 
must  mit't  eie«-,tric  utility  pov>^er  quality 
and  safety  standards. 
•        ft        *        *        « 

Henewoble  energy  system  means  a 
source  of  energy  (kWh)  used  to  meet 
borrower  ele<::tric  load  that  is  fueled  by 
any  of  the  following  technologies: 
llydropower,  geothermal,  biomass, 
municipal  waste,  solar  thermal, 
photovoltaic,  wind,  fuel  cells  not  fueled 
by  fossil  fuels.  See,  for  example, 
"Renewable  Resounds  in  U.S. 
Ele<:tricity  Supply,"  February  19'j3. 
Publication  number  E)OE/ELA  05fil. 
published  by  the  Department  of  Energy. 
Energy  Liformation  Admini.stration, 
Forrestal  Building.  El-2.11.  Washington, 
DC  20585. 


91710.118    [Removed  and  Reserved] 

3.  Section  1710.118  is  removed  aiKl 
reserved. 

4.  Subpart  H  heading  is  revised  and 
the  text  of  subpart  H  is  added  to  part 
171C  to  read  as  follows: 

Subpart  H — Demand  Side  Management  and 
Renewable  Energy  Systems 

S.X. 

17JO.350     J'urpose. 

1710.3j1     Gt'in;rd!  policy;  rvntw4i>te  «;ner)5y 
s>strins. 

1710.352  (Iciierul  polic.j;  energy  resource 
«onscrviitit)n  prugroms. 

1710.353  Oncfal  policy;  demand  si<f»- 
rr.;infigrrr!'iit. 

1710.354  Eligible  DSM  arfivitit^s. 
1710  355    D.SM  l(wn  applications. 

1710.356  Intograted  resource  plans. 

1710.357  DSM  plans. 
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sets  forth  REA  policies 
proced  ires  with  regard  to  loans  and 
guaranjtees  to  REA  borrowers  for 
of  implementing  their 
management  (DSM)  plans, 
(xtn^rvation  programs,  and  on- 
ofl  grid  renewable  energy 

Administrator  reserves  the 
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I  }ans,  loans  for  purposes 
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S  1710.351    General  policy-,  rertewable 
energy  systans. 

(a)  Off-gr  d  renewable  energy  systems 
will  be  cons  idered  the  same  as  DSM 
activities  ai  d  will  qualify  for  either 
insured  loa:  is  or  loan  guarantees 
pursuant  to  §  1710.102. 

(b)  On-gr  d  renewable  energy  .systems 
will  be  trea  ed  as  a  generation  resource 
and  will  be  eligible  only  for  loan 
guarantees  >ursuant  to  §  1710.102. 
Existing  RE  \  policy  with  respect  to 
generation  i  esources  shall  generally 
apply. 

(c)  REA  l(  ans  for  renewable  energy 
systems  wil  I  be  made  only  for  systems 
utilizing  tet  hnologies  that  are  proven 
and  commc  xiiaDy  available. 

§1710.352      >eneral  policy;  energy 
resource  coi  serwatton  programs. 

This  subf  art  does  not  replace  the 
resoi  irce  conservation  program 
by  defermentsjof  loan 
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DSM.  In  addition  the 
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ill  be  considered  a 
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id  loans  or  loan  guarantees 
§1710.102. 
ill  conduct  its  own 
is  spedTied  in  this  subpart, 
s  DSM  activities  before 
ddlermination  on  the 


disposition  of  a  borrower's  loan 
application. 

(e)  REA  loans  for  DSM  activities  will 
be  made  only  for  systems  utilizing 
technologies  that  are  proven  and 
rximmercially  available. 

(0  In  general,  REA  will  require  pilot 
pro)e<;t  testing  of  DSM  activities  new  to 
the  borrower. 

(g)  If  the  borrower's  IRP,  DSM  plan. 
projet:t  construction  and/or  financing, 
and/or  rate  recovery  is  subject  to  the 
approval  of  state  authorities,  the 
borrower  must  obtain  such  approvals 
before  KEA  will  approve  a  loan  for  any 
purpose  for  which  an  REA  approved 
DSM  plan  or  IRP  is  required  under  this 
subpart. 

§1710.354    Ellgibta  DSM  activities. 

DSM  activities  that  are  projef.1ed  to 
result  in  more  efncient  use  of  electric 
system  resources  and  which  are 
consistent  with  an  REA  approved 
Integrated  Resource  Plan  (IRP)  and  DSM 
plan  may  Ije  eligible  for  financing. 
Examples  of  such  DSM  activities,  which 
are  not  mutually  exclusive,  are  as 
follows: 

(a)  General  information  and 
edu<:ation; 

(b)  Pun;hase  and  installation  of 
borrower  owned  or  consumer  owned 
equipment  or  n>aterials,  including: 

(1)  Heating,  ventilation,  air 
conditioning; 

(2)  Building  envelope; 

(3)  Appliances; 

(4)  Load  control; 

(5)  Lighting  and  lighting  control; 
(B)  Thermal  storage;  and 

(7)  Efficient  motors  and  drive.s; 

(c)  Rebates  for  DSM  equipment  and 
fac:ilitips; 

(d)  Fuel  switching  for  dual  fuel 
applications  where  one  of  the  energy 
sounds  is  electricity;  and 

(e)  Pilot  DSMprojetis. 

§1710.355    DSM  k>an  appticatlotis. 

(a)  Any  loan  application  which 
includes  funds  for  DS.M  must  include 
all  loan  support  documents  required  for 
a  loan  for  electric  facilities,  and  must 
demon.strale  that  requirements  for  need, 
loan  feasibility  and  loan  security  are 
satisfied.  In  .nddition,  the  application 
must  be  .supported  by  an  REA  approved 
IRP,  except  as  provided  in 

§  1710..356(a)(1).  and  an  REA  approved 
DSM  plan. 

(b)  DSM  loans  will  be  made  to 
provide  financing  for  DSM  activities 
planned  to  be  implemented  within  a 
two  year  period. 

§  1710.^58    Integrated  resource  plans. 

(a)(1)  An  REA  approved  IRP  is 
required  for  all  loans  that  include  funds 
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for  DSM  activities,  unless  the 
cumulative  total  of  all  previous  DSM 
loans  and  the  loan  under  consideration 
for  that  applicant  is  less  than  1  percent 
of  the  applicant's  total  utility  plant. 

(2)  An  REA  approved  IRP  is  required 
for  all  loans  that  include  funds  for  on- 
grid  renewable  energy  systems. 

(3)  An  REA  approved  IRP  is  required 
for  all  loans  that  include  funds  for  off- 
grid  renewable  energy  systems  unless 
the  Administrator  determines  that  an 
IRP  is  not  needed  to  determine  that  the 
loan  is  both  feasible  and  secure 
pursuant  to  §§  1710.112  and  1710.113. 
respectively. 

(d)(1)  When  an  IRP  is  required,  a 
distribution  borrower  that  is  a  member 
of  a  power  supply  borrower  must  use 
the  IRP  prepared  by  the  power  supply 
borrower  for  its  overall  system.  This  IRP 
must  have  been  coordinated  with  all  of 
the  member  systems  and  it  must  have 
been  approved  by  the  board  of  directors 
of  the  power  supply  borrower.  Because 
of  the  relationship  between  the  power 
supply  borrower  and  its  members  under 
which  the  loans  incurred  by  the  power 
supply  borrower  are  primarily  to 
construct,  improve  or  acquire  facilities 
that  benefit  all  members  directly  or 
indirectly,  the  security  of  loans  to  all 
parties  is  interlinked.  Consequently, 
DSM  activities  and  renewable  energy 
activities  must  be  coordinated  among  all 
parties  to  insure  that  the  activities  of 
one  member  do  not  jeopardize  the 
financial  integrity  or  loan  security  of 
any  other  member  or  that  of  the  power 
supply  borrower. 

(2)  A  distribution  system  that  is  not  a  . 
member  of  an  REA  financed  power 
supply  borrower  shall  prepare  its  own 
IRP.  An  IRP  developed  by  a  distribution 
borrower  that  is  not  a  member  of  a 
power  supply  borrower  need  only 
address  its  own  system,  but  shall 
include  an  analysis  of  the  effects  of  its 
DSM  activities  on  its  wholesale  power 
costs. 

(c)  The  IRP  shall  identify  supply  side 
ond  demand  side  options  and  analyze 
their  benefits  and  costs  in  order  to 
provide  adequate  and  reliable  electric 
service  to  consumers  at  the  lowest  cost 
for  the  system  as  a  whole. 

(d)  The  IRP  shall  include  necessary 
features  for  system  operation,  such  as 
diversity,  reliability,  dispatchability. 
and  other  factors  of  risk;  and  it  shall 
take  into  account  the  ability  to  verify 
energy  and  cost  savings  achieved 
through  DSM,  energy  conservation,  and 
renewable  energy  systems,  and  the 
projected  durability  of  such  savings 
measured  over  time. 

(e)  The  following  elements  al.so 
included  in  a  DSM  plan,  pursuant  to 
§§1710.357  and  1710.358.  shall  be 


included  except  where  REA  determines 
that  they  are  not  necessary: 

(1)  Load  shape  objectives; 

(2)  Wholesale  power  pricing  policy 
and  costs,  and  their  relationship  to  the 
proposed  DSM  activities; 

(3)  Ownership  and  costs  of  DSM 
related  hardware; 

(4)  Incentive  and  marketing  costs; 

(5)  Communication  and  control  costs; 
and 

(6)  Monitoring  methods  and  costs, 
(f)  The  IRP  shall  analyze  the  DSM 

effects  set  forth  in  §  1710.359. 

§1710.357    DSM  plans. 

(a)  A  DSM  plan  approved  by  the 
borrower's  board  of  directors  is  required 
in  support  of  a  loan  that  includes  funds 
for  DSM  activities  or  for  off-grid 
renewable  energy  systems.  The  DSM 
plan  shall  address  the  borrower's 
existing  and  proposed  activities  for  the 
same  period  covered  by  the  Long-Range 
Financial  Forecast  submitted  in  support 
of  the  loan  application. 

(b)(1)  A  DSM  plan  prepared  by  a 
member  of  a  power  supply  borrower 
must  be  consistent  with  the  IRP 
prepared  by  the  power  supply  borrower. 

(2)  A  DSM  plan  prepared  by  a 
distribution  borrower  that  is  not  a 
member  of  an  REA  financed  power 
supply  borrower  must  be  consistent 
with  the  borrower's  own  IRP. 

(c)  The  level  of  detail  required  in  the    . 
DSM  plan  is  dependent  on  several 
factors,  for  example: 

(1)  Size  and  term  of  loan; 

(2)  Financial  impact  of  loan  on  the 
borrower; 

(3)  Probability  6f  realization  of  the 
e.stimated  impacts: 

(4)  Magnitude  of  the  estimated  effects; 
and 

(5)  Potential  effects,  if  any,  on  other 
distribution  members  of  a  power  supply 
borrower. 

(d)  REA  will  consider  effects  of 
proposed  and  existing  DSM  plans  on 
government  loan  security,  rates,  revenue 
requirements,  competitiveness,  other 
distribution  borrowers,  power  supply 
borrowers  or  other  industry  recc^nized 
tests  as  applicable. 

§  1710.358    Requirements  for  a  DSM  plan. 
A  DSM  plan  shall  include: 

(a)  A  list  of  the  DSM  activities  to  be 
financed  by  the  loan  including  details 
on  implementation  such  as  beginning 
and  completion  dates  and  estimated 
draw  downs  of  loan  funds; 

(b)  An  analysis  of  the  borrower's 
existing  and  proposed  DSM  activities, 
including  sources  of  financing  and 
projections  of  the  effects  of  those 
activities  as  set  forth  in  §  1710.359; 


(c)  System  specific  load  research  and 
DSM  pilot  projects  as  required  by 
§1710.353(0; 

(d)  A  benefit/cost  and  net  present 
value  cash  How  analysis  of  each  DSM 
activity  included  in  the  plan.  Benefits 
and  costs  must  be  expressed  in  the  same 
units  where  possible.  Short  term  and 
long  term  impacts  must  be  addressed. 
Who  benefits  and  who  pays  must  be 
clearly  identified.  Objectives  of  a  DSM 
plan  ^all  be  stated  in  terms  of  load 
profile  adju!>tments  by  customer  rate 
class  and/or  market  segment.  The 
benefit/cost  analysis  shall  include  the 
following  steps: 

(1)  Identification  of  objectives, 
alternatives,  and  effects; 

(2)  Simulation  of  impacts  on  the 
system  and  its  consumers,  and  the 
probable  costs  and  benefits,  including 
sensitivity/probability  and  scenario 
analysis;  and 

(3)  Selection  of  DSM  activities: 

(e)  An  outline  of  monitoring  and 
reporting  procedures  to  evaluate  the 
performance  of  the  implemented  DSM 
plan; 

(f)  A  narrative  discussing  the 
following: 

(1)  Scope  of  the  DSM  plan; 

(2)  Resources  used  to  develop  the 
DSM  plan; 

(3)  Internal  and  external  data 
colle<:tion  and  analysis; 

(4)  Analysis  method  used  to  screen 
and  evaluate  the  projected  programs; 

(5)  Analysis  of  existing  and  projected 
plans:  and 

(6)  Coordination  activities  with  power 
supplier. 

§1710.359    DSM  effects. 

The  IRP  and  the  DSM  plan  shall 
consider  and  discuss  the  expected 
effects  of  the  borrower's  DSM  activities. 
The  expected  effects  to  be  considered 
and  discussed  includes,  but  are  not 
limited  to,  the  following: 

(a)  Effects  on  the  utility  (supply  side 
effects): 

(1)  Operations; 

(2)  Maintenance; 

(3)  Environmental  compliance; 

(4)  Capacity  planning,  including 
deferment  of  capocity  and  reliability  of 
capacity; 

(5)  DSM  equipment  including 
purchase,  operation  and  maintenance 
considerations; 

(6)  Transmission  and  distribution 
effects; 

(7)  Administrative  costs,  including 
administrative  and  general  costs, 
program  costs,  DSM  planning  costs, 
integration  of  supply  and  DSM 
planning,  marketing  costs,  incentive 
costs,  infrastructure  support,  monitoring 
and  evaluation  costs,  bidJing  costs:  and 
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(8)  Revenues  and  rates; 

(b)  Effects  on  consumers  (demand 
side  effects): 

(1)  Equipment  purchases; 

(2)  Operation  costs; 

(3)  Maintenance  costs; 

(4)  Supply  voltage  quality; 

(5)  Availability  of  service  and 
reliability  (outages); 

(6)  Change  in  benefits  received  from 
appliances  and  housing; 

(7)  Convenience  (availability  of 
equipment,  appliances  and  services); 

(8)  Change  in  comfort  and  air  quality 
levels  of  buildings;  and 

(9)  Rates,  billing  level  and  elasticity; 

(c)  Effects  on  competitiveness; 

(d)  Effects  on  other  member 
distribution  systems  of  the  power 
supply  borrower;  and 

(e)  Effects  on  power  supply  borrower. 

S17ia360    Submittal  Of  alternate 
documentation. 

(a)  The  borrower  may  have  performed 
analysis  and  prepared  comparable 
documentation  for  other  purposes,  such 
as  for  a  state  regulatory  commission. 
This  information  may  be  acceptable  to 
REA  as  an  IRP  or  a  DSM  plan  if  the 
borrower  demonstrates  that  the 
alternative  information  meets  the  goals 
and  objectives  of  this  subpart. 

(b)  The  borrower  shall  advise  REA  of 
all  material  information  provided  to 
other  lenders  ot  other  governmental 
authorities  relating  to  their  DSM  plans. 
This  information  shall  be  provided  to 
REA  as  requested. 

§171 0.361    Type  and  term  of  loans. 

(a)  The  final  maturity  of  loans  for 
purposes  under  this  subpart  shall  be 
determined  by  REA  based  on  the 
expected  life  of  needed  capital 
improvements,  expected  cost  recovery 
periods,  the  expected  life  of  program 
benefits,  the  certainty  of  these  benefits, 
and  matching  costs  and  benefits. 

(b)  REA  will  normally  consider  final 
maturities  for  DSM  loans  of  up  to  5 
years.  Longer  loan  terms,  not  to  exceed 
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S  1710.36: :    Loan  approval. 

The  aniount  and  scope  of  loans 

by  REA  under  this  subpart  are 
the  discretion  of  REA. 
ons  will  be  evaluated  on  the 
the  proposals  as  outlined  in 
specified  in  this  subpart.  REA 
of  a  loan  for  purposes  under 
art  and/or  REA  approval  of 
DSM  plans  does  not  relieve  a 
'its  responsibilities  under 
or  constitute  a 

or  warranty  by  REA  to 
or  any  person  that  its  IRP 
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§  17ia36:     Advance  and  documentation  of 
use  of  loa  i  funds. 

Loai 


funds  for  on-grid  renewable 
sVstems  will  be  advanced  using 

procedure  as  loans  for  other 
s  ,rstem  facilities. 

funds  for  DSM  activities.  ■ 
Fui^ds  for  these  purposes  shall  be 
and  used  only  for  the  specific 
d  purposes  detailed  in  the 
ication  and  supporting 
Generally  funds  shall  be 
ddwn  on  a  reimbursement  basis. 
borr(  iwer  shall  certify  completion  of 
acc|>rding  to  the  DSM  plan, 
borrower  shall  maintain 
and  plant  records  sufficient 
docum  ent  the  cost  and  location  of 
actikrities  and  to  support  loan  fund 
and  disbursements. 


(3)  All  cost  associated  with  DSM 
projects  related  to  construction, 
operations  or  maintenance,  shall  be 
accumulated  using  the  borrower's  work 
order  procedure.  An  individual  work 
order  or  work  orders  shall  be  used  to 
record  and  control  the  costs  of  each 
DSM  project.  Daily  time  and  material 
reports  referenced  to  the  DSM  activity 
shall  be  kept  to  record  labor  and 
materials  used  as  the  activity(ies)  is 
completed. 

(4)  All  other  disbursements  for  DSM 
activities  must  be  properly  supported  by 
invoices,  contracts,  or  other  forms  of 
evidence  required  by  REA  regulations. 
All  such  supporting  material  shall  be 
available  at  the  borrower's  premises  for 
review  by  the  REA  Field  Accountant, 
borrower's  certified  public  accountant 
and  other  authorized  parties  as 
applicable.  Costs  of  DSM  activities 
related  to  operations  and  maintenance 
should  be  charged  to  expense  in  the 
month  incurred.  Departures  from  this 
prescribed  accounting  must  be  approved 
by  REA  subject  to  the  provisions  of  7 
CFR  1767.13. 

(c)  Requirements  on  advance  of  funds 
for  all  insured  electric  loans  are  in  7 
CFR  part  1721.  subpart  B. 

$1710.364    Loanlimits. 

Cumulative  loans  DSM  activities  at 
the  time  of  loan  approval  for,  including 
energy  conservation  programs  and  off- 
grid  renewable  energy  systems,  shall  not 
exceed  the  lesser  of: 

(a)  Twenty  percent  of  the  borrower's 
equity  at  the  time  of  the  loan  or  any 
time  during  amortization  of  the  loan;  or 

(b)  An  amount  approved  for  such 
purposes  in  a  final  non-appealable  order 
by  the  applicable  regulatory  body  for 
inclusion  in  the  borrower's  rate  base. 

Dated:  December  29, 1993. 
Michael  V.  Dunn, 

Acting  Undersecretary,  Small  Community 
and  Rural  Development. 
(PR  Doc.  93-32110  Filed  12-30-93;  3:19  pm| 
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UST  OF  PUBLIC  LAWS 

Note:  The  list  of  Public  Laws 
(or  the  first  session  ol  the 
103d  Congress  has  been 
completed  and  will  resume 
wtien  bills  are  enacted  into 
law  during  the  second  session 


ol  the  103d  Congress,  which 
convenes  on  January  25, 
1994. 

A  cumulative  list  of  Public 
Laws  for  the  first  session  of 
the  103d  Congress  is  in  Part 
IV  of  this  issue  of  the  Federal 
Reqister. 
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The  United  States 
iGovernment  Manual 
1993/94 

As  the  official  handbook  of  the  Federal  Government, 
I  the  Manual  is  the  best  source  of  information  on  the 
jactivities,  functions,  organization,  and  principal  officials 
lof  the  agencies  of  the  legislative,  judicial,  and  executive 
Ibranches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
[United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
land  who  to  see  about  a  subject  of  particular  concern  is 
leach  agency's  "Sources  of  Information"  section,  which 
Iprovides  addresses  and  telephone  numbers  for  use  in 
lobtaining  specifics  on  consumer  activities,  contracts  and 
Igrants,  employment,  publications  and  films,  and  many 
lother  areas  of  citizen  interest.  The  Manual  also  includes 
[comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
jwhich  lists  the  agencies  and  functions  of  the  Federal 
JGovernment  abolished,  transferred,  or  changed  in 
Jname  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
IRegister,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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Code  of  Federal  Regulations  System 
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The  Federal  Register  provides  a  uniform  system  for  ma 
available  to  the  public  regulations  and  legal  notices  issui 
Federal  agencies.  These  include  Presidential  proclamatiojis 
Executive  Orders  and  Federal  agency  documents  having 
applicability  and  legal  effect,  documents  required  to  be 
by  act  of  Congress  and  other  Federal  agency  documents 
interest.  Documents  are  on  file  for  public  inspection  in 
of  the  Federal  Register  the  day  before  they  are  published 
earlier  Tiling  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administiation 
authenticates  this  issue  of  the  Federal  Register  as  the 
publication  established  under  the  Federal  Register  Act 
1507  provides  that  the  contents  of  the  Federal  Register 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microficiie  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  F  ideral 
Register,  Federal  Register  Index  and  List  of  CFR  Section! 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal 
including  the  Federal  Register  Index  and  LSA  is  $353 
tape  is  $37,500.  Six  month  subscriptions  are  available  foi 
the  annual  rate.  The  charge  for  individual  copies  in  pap(  r 
S4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $1 
magnetic  tap>e.  All  prices  include  regular  domestic  postaie 
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Superintendent  of  Documents,  or  charge  to  your  GPO  Debosit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders,  Sup  i: 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7!  i54 

There  are  no  restrictions  on  the  republication  of  material 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number 
page  number.  Example:  59  FR  12345. 
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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours]  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIERNCS) 
WHEN:  January  13  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


Printed  on  recycled  paper  conuining  100% 


tost  consumer  waste 


Contents 


in 


Federal  Register 

Vol.  59,  No.  3 

Wednesday,  January  5,  1994 


Agriculture  Department 

See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol;  viticultural  area  designations: 
Lake  Wisconsin,  WI,  537-540 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Travel  and  Tourism  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
India.  574 

Defense  Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 
North  American  Free  Trade  Agreement  Implementation 
Act;  implementation.  544-549 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Plains  Petroleum  Operating  Co.,  599 
PPG  Industries,  Inc.,  598-599 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Asbestos 
Multi-layered  systems  analysis;  clarification.  542 
Federal  claims  collection: 

Tax  refund  ofi'set.  650-651 

Executive  Office  of  the  President 

See  Presidential  E>ocuments 

Export  Administration  Bureau 

NOTICES 

Meetings:  , 

Electronics  Technical  Advisory  Oimnjittee.  563 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Airbus  Industrie.  507-509 
Allied  Signal  Aerospace  Co.,  509-511 
Honeywell,  511-514 
Rockwell  International,  514-516 


PROPOSED  RULES 
Airworthiness  directives: 

Bell,  555-558 
Airworthiness  standards: 

Future  harmonized  rotorcraft  rulemaking,  normal 
category  maximum  weight;  meeting,  554-555 
Rulemaking  petitions;  summary  and  disposition,  554 
NOTICES 

Airport  noise  cornpetibility  program: 
Noise  exposure  map^ 
Minneapolis-St.  Paul  International  Airport,  MN.  643- 
645 
Environmental  statements;  availability,  etc.: 
Seattle-Tacoma  International  Airport,  WA,  645 
Washington  National  Airport.  DC;  airport  surveillance 
radar  model  9,  645-646 
Meetings: 
Research,  Engineering  and  Development  Advisory 
Committee.  646 
Passenger  facility  charges;  applications,  etc.: 
Cincinnati/Northern  Kentucky  International  Airport.  KY. 
646—647 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Amateur  services — 
Club  and  military  recreation  stations;  call  sign 
administrators.  542-543 
PROPOSED  RULES 
Radio  services,  special: 
Amateur  services — 
Vanity  call  sign  system,  558-560 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Keyboard  Broadcasting  Communication,  575 
Wesley  College,  575-576 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  CJas  Policy  Act: 

Electronic  Bulletin  Boards  Standards.  516-531 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Transcontinental  Gas  Pip)e  Line  Corp..  574-575 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Bridgeville  Financial  Corp.  et  al..  576 

First  Chicago  Corp.  et  al.,  576-577 

FNB  Financial  Services,  Inc.,  ESOP,  577 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Hairbow  Co.  et  al.,  577-580 
Homespun  Products,  Inc..  et  al..  580-582 
New  Mexico  Custom  Designs,  Inc.,  et  al.,  582-585 
Personal  Protective  Armor  Association,  Inc.,  585-587 
Sandcastle  Creations,  587-590 


Food  and  Drug  Administration 

RULES 

Food  for  human  consumption:      . 
Food  labeling— 
Misleading  containers;  nonfunctional  slack-fill)  53&- 
537 
Freedom  of  Information  Act:  implementation,  531-^36 
NOTICES 

Food  additive  petitions: 
PPG  Industries,  Inc.,  590 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Sodium  citrate  as  tripe  denuding  agent,  550-551 
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Applications,  hearings,  determinations,  etc.: 
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Federal  Acquisition  Regulation  (FAR): 
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Reactor  Safeguards  Advisory  Committee.  607-608 
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Pension  and  Welfare  Benefits  Administration 
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Presidential  Documents 


Executive  Order  12890  of  December  30,  1993 
Amendment  to  Executive  Order  No.  12864 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  provide  for  the 
appointment  of  up  to  30  members  to  the  United  States  Advisory  Council 
on  the  National  Information  Infrastructure,  it  is  hereby  ordered  that  section 
1(a)  of  Executive  Order  No.  12864  is  amended  by  deleting  the  number 
"25"  and  inserting  the  number  "30"  in  lieu  thereof. 


OsrtUs^UMAA<rW^iCk^X/s 


THE  WHITE  HOUSE, 
December  30.  1993. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  gerwral 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  ot 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8CFRPart204 

PNS  No.  1$47-S3] 
RIN1115-AD61 

Priority  Dates  for  Empioyment-Based 
Petitions 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Naturalizatioa  Service 
(Service)  regulations  by  providing  that 
an  application  for  labor  certification 
filed  with  a  state  employment  office 
before  October  1, 1991,  must  be  filed 
with  the  Service  in  coimection  with  a 
petition  filed  under  section  203(b)  of  the 
Immigration  and  Nationality  Act  (Act) 
before  October  1, 1993,  in  order  to 
maintain  a  pre-October  1, 1991  priority 
date.  This  rule  implements  section 
302(e)(2)  of  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991 
(MTINA),  which  amended  section 
161(c)(1)  of  the  Immigration  Act  of  1990 
(IMMAC'I).  This  rule  is  necessary  to 
ensure  full  public  awareness  of  the 
October  1.  1993  deadline 
DATES:  This  interim  rule  is  efi'ective 
January  5.  1994.  Written  comments 
must  be  submitted  on  or  before  February 
4, 1994 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division.  Director.  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW  .  room  5307, 
Washington.  DC  20536.  To  ensure 
proper  handling  please  reference  INS 
No  1647-93  on  your  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 
Miehael  W.  Straus.  Senior  Immigration 
Examiner,  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  room  7122. 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  On 
November  29, 1991,  the  Service 
published  a  final  rule  in  the  Federal 
Register  at  56  FR  60897-60913,  revising 
8  CFK  204.5(d),  which  provides  that  the 
priority  date  for  an  employment-based 
petition  that  is  accompanied  by  a  labor 
certification  shall  be  the  date  the  request 
for  labor  certification  was  accepted  for 
processing  by  any  office  within  the 
employment  service  system  of  the 
Department  of  Labor.  A  priority  date 
caimot  be  established  unless  the  Service 
approves  a  petition  under  section  203(b) 
of  the  Act  based  on  a  labor  certification 
approved  by  the  Department  of  Labor. 
Subsequent  to  the  promulgation  of  this 
regulation,  the  President  signed  into  law 
the  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991,  (MTINA)  Public 
Law  102-232,  dated  December  12, 1991. 
Section  302(e)(2)  of  the  MTINA,  which 
amended  section  161(c)(1)  of  the 
Immigration  Act  of  1990  (IMMACT), 
Public  Law  102-649,  dated  November 
29, 1990,  was  enacted  in  order  to 
address  the  transition  of  labor 
certifications  filed  before  October  1. 
1991  into  the  new  employment-based 
immigrant  visa  categories  created  by 
IMMACT.  Section  302(e)(2>«f  MTINA 
provides  that,  in  order  to  maintain  the 
priority  date  of  a  labor  certification  filed 
in  connection  with  an  employment- 
based  petition  which  was  submitted  to 
a  state  employment  office  before 
October  1, 1991.  the  employer  must  file 
a  petition  under  section  203(b)  of  the 
Act  before  October  1. 1993.  Section 
302(e)(2)  of  MTINA  further  provides 
that  if  the  Department  of  Labor  approves 
a  pre-October  1. 1991  labor  certification 
application  subsequent  to  October  1. 
1993,  the  employer  must  file  a  petition 
under  section  203(b)  of  the  Act  within 
60  days  of  the  date  of  certification. 
Although  not  specifically  provided  for 
in  section  302(e)(2)  of  MTINA,  the 
Service  has  interpreted  that  section  to 
require  that,  in  the  case  of  labor 
certifications  which  have  been  certified 
by  the  Department  of  Labor  between 
August  2.  1993  and  October  1.  1993.  a 
petition  under  section  203(b)  must  be 


filed  within  60  days  after  the  date  of 
certification  to  preserve  the  earlier 
priority  date.  This  reading  of  section 
302(e)(2)  of  MTINA  furthers 
congressional  intent  by  allowing  at  least 
60  days  &x>m  the  date  of  certification  to 
file  the  petition  under  section  203(b)  of 
the  Act. 

In  light  of  the  above.  8  CFR  204.5(d) 
will  be  amended  to  reflect  these  MTINA 
amendments.  The  regulation  will  be 
further  amended  to  provide  that  if  the 
petitioner  fails  to  maintain  the  priority 
date  by  filing  a  timely  petition,  the  new 
priority  date  shall  be  the  date  a  new 
petition  is  properly  filed  with  the 
Service. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  on  the  "good  cause"  exception 
found  at  5  U.S.C.  553(b)(B)  and  (d)(3). 
The  reasons  and  necessity  for 
immediate  implementation  of  this 
interim  rule  are  as  follows:  Immediate 
promulgation  of  this  interim  rule  is 
necessary  to  insure  full  public 
awareness  of  the  October  1, 1993 
deadline  mandated  by  MTINA. 
Specifically,  petitioning  employers  who 
submitted  labor  certification 
applications  with  a  state  employment 
office  before  October  1.  1991  and  who 
have  not  submitted  a  petition  with  the 
Service  under  section  203(b)  of  the  Act, 
must  be  made  clearly  aware  that  the 
provisions  of  8  CFR  204.5(d).  regarding 
assignment  of  priority  dates,  have  been 
superseded  by  the  MTINA  amendments. 
Moreover,  immediate  promulgation  of 
these  regulations  will  inform  the 
petitioning  employer  that,  in  cases 
where  the  request  for  labor  certification 
was  filed  with  a  state  employment  office 
before  October  1.  1991,  it  should  file  a 
petition  under  section  203(b)  of  the  Act 
with  the  Service  as  soon  as  possible 
after  the  Department  of  Labor  has  issued 
the  labor  certification  in  order  to  obtain 
an  earlier  priority  date 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  NaturaHzation  Service  certifies  that 
this  rule  does  not  have  a  significant 
"adverse  economic  impact  on  a 
substantial  number  of  small  entities.  It 
is  anticipated  that  this  rule  affects  only 
a  very  limited  number  of  petitioners  and 
aliens  who  filed  requests  for  labor 
certifications  prior  to  October  1.  1991, 
but  have  not  yet  filed  petitions  under 
section  203(b)  of  the  Act  This  rule  is 
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not  significant  within  the  meaning  of 
section  3(0  of  E.0. 12866,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  E.0. 12612. 

List  of  Sid>ject8  in  8  CFR  Part  204 

Administrative  practice  and 
procedure,  Aliens,  Employment, 
Immigration,  Petitions. 

Accordingly,  part  204  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  204— IMMIGRANT  PETITIONS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1103, 1151, 1153, 
1154, 1182,  liaea,  1255: 8  CFR  part  2. 

2.  In  §  204.5,  paragraph  (d)  is 
amended  by  adding  a  new  sentence 
immediately  following  the  first  sentence 
of  the  paragraph  to  read  as  follows: 

§204^   PatKkNisforwnployinant-tesad 
ImmigrantSt 

•  •        •        •        • 

(d)  Priority  date.  •  •  •    In  the  case  of 
labor  certincations  accepted  for 
processing  by  any  office  within  the 
employment  service  system  of  the 
Department  of  Labor  before  October  1 . 
1991,  if  a  petition  filed  under  section 
203(b)  of  the  Act  is  not  filed  before 
October  1, 1993,  or  within  60  days  after 
the  date  of  certification  by  the 
Department  of  Labor,  whichever  is  later, 
the  priority  date  shall  be  the  date  the 
petition  is  properly  filed  with  the 
Service.  "  •  • 

•  •        •        •        • 

Dated:  December  30. 1993. 
DoriiKMnner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
IFR  Doc.  94-175  Filed  1-4-94:  8:45  ami 
MLLMO  COM  4410-1441 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart26 
RIN  3150-AE38 

Modifications  to  Fitness-For-Outy 
Program  Requirements 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  governing  fitness-for-duty 
(FFD)  programs  that  are  app!ic:able  to 
'  licensees  who  are  authorized  to 
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constn  ict  or  operate  nuclear  power 
reactoi  i  and  to  licensees  authorized  to 
possesf ,  use,  or  transport  formula 
quantities  of  strategic  special  nuclear 
material  (SSNM).  The  amendment 
permits  licensees  to  reduce  the  random 
testinglrate  for  all  persons  covered  by 
the  fitiiess-for-duty  regulations  to  an 
annual  rate  equal  to  50  percent. 
EFFECTIVE  DATE:  January  1, 1994. 
ADOREJ  SES:  Copies  of  the  regulatory 
analysi  s,  the  comments  received,  and 
the  Go'  'emment  Accounting  Office 
(GAO)  eport  (GAO/GGD-93-13)  of 
No  vera  >er  1992  may  be  examined  at  the 
NRC  Pi  iblic  Document  Room,  2120  L 
Street  HW.  (Lower  Level).  Washington, 
DC. 

Copi  $8  of  NUREG-1354,  NUREG/CR- 
5758  (Volumes  1,  2,  and  3).  and 
NUREG/CR-5784  may  be  purchased 
ftt)m  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  37082,  Washington,  DC  20013- 
7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5282  Port  Royal  Road.  Springfield,  VA 
22161.  A  copy  is  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  2120 
L  Street  NW,  (Lower  Level), 
Washington,  DC 

FOR  FUHTHER  INFORMATION  CONTACT: 
Loren  L.  Bush,  Jr.,  Safeguards  Branch. 
Divisioh  of  Radiation  Safety  and 
Safeguards,  Office  of  Nuclear  Reactor 
Regulafon,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
telephone:  (301)  504-2944. 


SUPPLE 


fARY  mformation: 


Backgrbund 

The  iflRC  has  reviewed  experiences 
gained  (ince  publication  of  Uie  current 
FFD  rule  on  June  7. 1989  (54  FR  24468), 
and  im  )lementation  by  power  reactor 
license  «  on  January  3, 1990,  and 
determ  ned  that  it  may  be  appropriate  to 
modify  the  random  testing  rate. 
Accord  ngly.  on  March  24. 1993  (58  FR 
15810).  the  Commission  published  a 
propost  d  modification  to  the  FFD  rule 
that  would  permit  a  reduction  in  the 
random  testing  rate  for  licensee 
employ  }es.  but  maintain  the  100- 
percent  random  testing  rate  for 
contrac  ors  and  vendors. 

Summa  ry  of  Public  Comments 

The  c  3mment  period  expired  on  June 
22. 199;  .  Forty  comment  letters  were 
receive!  .  Twenty-eight  were  from  power 
reactor  icensees.  six  fi-om  unions,  one 
from  an  industry  association,  one  ft-om 
a  vendc  r,  three  from  licensed  reactor 
operato  s,  and  one  from  a  private 
citizen.  There  was  overwhelming 
suppor^  for  the  proposed  reduction  in 


the  annual  rate  of  random  testing  for 
licensee  employees.  Most  of  the 
commenters  believed  that  the  reduced 
rate  also  should  apply  to  contractors 
and  vendors,  and  several  commenters 
proposed  a  flexible,  performance-based 
rate.  There  was  no  support  for  excluding 
from  any  reduction  in  the  random 
testing  rate  certain  positions  critical  to 
the  safe  operation  of  a  nuclear  power 
plant,  such  as  licensed  reactor 
operators.  A  summary  of  the  comments 
received  and  the  NRC's  responses  are 
presented  below. 

1.  Comment.  The  random  testing  rate 
for  licensee  employees  should  be 
reduced  to  50  percent. 

All  of  the  23  commenters  submitting 
comments  on  the  Commission's 
proposed  reduction  of  the  random 
testing  rate  to  50  percent  for  licensee 
employees  supported  the  proposal.  The 
reason  most  often  expressed  was  the 
low  rate  of  positive  random  test  results 
experienced  by  licensee  employees, 
particularly  in  comparison  with  other 
industries  having  significant  safety 
concerns.  These  commenters  believe 
that  this  low  industry-wide  positive  rate 
justifies  the  lowering  of  the  random 
testing  rate  to  50  percent.  Some 
commenters  stated  that  a  50-percent  rate 
for  licensee  employees  would  make  that 
rate  consistent  with  the  random  testing 
rate  currently  required  in  the  substance 
abuse  programs  mandated  for  entities 
regulated  by  the  agencies  within  the 
Department  of  Transportation  (DOT), 
including  the  Federal  Aviation 
Administration  and  the  Federal 
Highway  Administration.  They  also 
noted  that  DOT  is  currently  considering 
lowering  its  proposed  random  testing 
rate  below  50  percent  even  though 
Federal  Highway  Administration  data, 
for  example,  indicate  a  significantly 
higher  positive  rate  than  that 
experienced  among  NRC  licensee 
employees.  Another  commenter  pointed 
out  that  the  lowered  random  testing  rate 
for  licensee  employees  subject  to  the 
NRC's  FFD  rule  also  would  be 
consistent  with  the  random  rate  applied 
in  the  Commission's  own  internal  drug 
testing  program. 

Other  commenters  supported  the 
reduction  with  the  expectation  of 
significant  cost  savings  for  licensees  as 
a  result  of  only  testing  approximately 
one-half  the  number  of  employee^  now 
being  tested.  In  this  regard,  the  Nuclear 
Management  and  Resources  Council 
(NUMARC)  made  reference  to  the 
November  1992  GAO  report.  "Employee 
Drug  Testing:  Opportunities  Exist  To 
Lower  Drug-Testing  Program  Costs" 
(CAO/GCD-93-13).  which  suggests 
reduced  random  testing  rates  as  a  means 
of  producing  cost  efficiencies  in 
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Federally  mandated  drug  testing 
programs  without  adversely  affecting 
program  integrity. 

Concerning  the  relative  effectiveness 
of  ahemative  random  testing  rates,  some 
commenters  beUeve  that  a  50-percent 
random  testing  rate  would  produce 
satisfactory  deterrence  of  drug  and 
alcohol  abuse.  This  is  particularly  true 
in  Ught  of  the  fact  that  other  FFD 
program  elements,  such  as  program 
awareness  training  and  behavioral 
observation,  and  the  access 
authorization  program  will  continue  to 
inhibit  such  behavior.  Two  commenters 
also  supported  the  proposed  change 
because  it  would  lessen  the  disruption 
of  workers  lives  and  reduce  the  invasion 
of  privacy  that  random  drug  testing 
creates. 

NRC  Pesponse 

The  NRC  concurs  with  those 
commenters  who  stated  that  a  50- 
percent  random  testing  rate  as  appUed 
to  licensee  employees  can  be  expected 
to  provide  sufficient  deterrence  to 
justify  lowering  the  rate  at  this  time.  It 
also  agrees  with  the  observation  that  the 
access  authorization  program  and  other 
FFD  program  elements,  such  as  poUcy 
communications  and  awareness 
training,  behavioral  observation,  for- 
cause  testing,  employee  assistance 
programs,  and  the  imposition  of  strict 
sanctions  for  violations  of  an  FFD  policy 
will  continue  to  deter  drug  and  alcohol 
abuse  by  most  of  the  workforce.  As 
some  commenters  noted,  requiring 
fewer  tests  of  licensee  employees  should 
decrease  the  privacy  invasion 
experienced  by  some  employees.  It  also 
should  result  in  cost  savings  across  the 
industry  by  reducing  lost  work  hours 
and  the  number  of  tests  to  be 
administered. 

The  Commission  recognizes  that 
positive  results  in  the  nuclear  power 
industry's  random  testing  are  generally 
among  the  lowest  of  any  U.S.  industry. 
Nonetheless,  it  realizes  that  there  are 
many  variables  that  can  affect  the  rate 
of  positive  testing  results  and  that 
relatively  low  positive  test  results,  by 
themselves,  are  not  the  only  indicator  of 
the  effectiveness  of  a  testing  program 
either  on  an  industry-wide  or  a  licensee 
program  level.  Some  of  the  variables 
that  could  affect  the  testing  results  are 
the  propensity  of  the  population  being 
tested  to  use  drugs  and  alcohol,  the 
effectiveness  of  other  program  elements, 
and  the  extent  to  which  tested 
employees  have  been  successful  in 
subverting  the  testing  process  and 
avoiding  detection. 

The  NRC  does  not  have  sufficient 
information  about  these  or  other  factors 
that  may  influence  testing  results  to  be 


able  to  determine  that  the  decreasing 
positive  rates  reported  by  licensees  are 
an  unquaUfied  indication  of  FFD 
program  effectiveness.  Nonetheless,  the 
Commission  is  gratified  to  observe  the 
decreasing  positive  rates  in  licensee 
employees'  random  test  results  during 
the  past  three  years.  The  recently 
published  NLfREG/CR-5758,  Volume  3, 
"Fitness  for  Duty  in  |he  Nuclear  Power 
Industry:  Annual  Summary  of  Program 
Performance  Reports,"  indicates  that 
licensee  employees'  positive  random 
testing  rate  in  1992  was  0.20  percent  as 
compared  to  0.28  percent  in  1990  and 
0.22  percent  in  1991.  There  also  have 
been  decreasing  positive  rates  for 
random  testing  of  contractor  and  vendor 
personnel,  viz.,  0.56  percent  in  1990, 
0.55  percent  in  1991.  and  0.45  percent 
in  1992. 

In  making  its  decision,  the 
Commission  has  considered  these 
testing  results  along  with  the  apparent 
continuing  strength  of  the  other 
elements  of  most  ficensees'  FFD 
programs,  the  reduced  invasion  of 
employees'  privacy  interests,  and  the 
potential  for  cost  savings.  In  light  of  this 
industry  experience  and  of  these 
beneficial  effects,  the  Commission  has 
concluded  that  it  is  reasonable  at  th'is 
time  to  lower  the  random  testing  rate  for 
licensee  employees  and  contractor  and 
vendor  personnel  to  50  percent.  The 
response  to  Comment  4  discusses  the 
Commission's  reasons  for  allowing 
reduction  in  the  random  testing  rate  for 
contractor  and  vendor  personnel. 

2.  Comment.  The  random  testing  rate 
should  be  reduced  to  less  than  50 
percent. 

Four  commenters  recommended  that 
the  random  testing  rate  be  reduced  to 
less  than  50  percent.  The  rates  they 
recommended  varied  from  S  percent  to 
25  percent.  Their  central  argument  was 
that  the  random  testing  rate  can  be 
lowered  substantially  without 
threatening  the  effectiveness  of  the 
program.  "The  very  low  rates  of  drug  and 
alcohol  positive  tests  that  have  been 
recorded  by  the  nuclear  industry  during 
the  first  two  years  of  FFD  program 
operations  are  the  basis  for  their 
recommendation.  One  licensee  stated 
that  most  chronic  drug  users  probably 
have  been  eliminated  and  currently 
there  is  not  a  serious  drug  or  alcohol 
abuse  problem  in  the  industry.  This 
commenter  and  NUMARC  also  cited  the 
GAO  study  that  found  that  the 
percentage  of  positives  does  not  vary 
significantly  among  Federal  agency  drug 
testing  programs,  regardless  of  what 
random  rate  is  used.  Another  licensee 
emphasized  that  behavioral  observation. 
not  random  testing,  is  the  most  potent 
tool  in  detecting  drug  abuse.  Another 


commenter  recommended  that  the  NRC 
consider  further  reductions  because  the 
effectiveness  of  other  program  elements 
makes  a  random  rate  of  even  50  percent 
imnecessarily  high. 

Significant  cost  savings  was  given  as 
the  most  compelling  reason  to  reduce 
the  random  rate  below  50  percent.  One 
Ucensee  estimated  the  industry  would 
save  up  to  $30  million  annually  Mrithout 
degradation  of  the  overall  program. 

NRC  Response 

As  stated  in  the  response  to  Comment 
1  above,  positive  random  testing  results 
are  not,  by  themselves,  the  only 
indicator  of  the  FFD  program's 
effectiveness  in  detecting  substance 
abuse.  The  NRC  does  not  have  sufficient 
information  about  the  many  variables 
that  could  affect  testing  results  to  be 
able  to  determine  that  a  lower  random 
testing  rate  would  maintain  an 
acceptable  level  of  program 
effectiveness.  Therefore,  the 
Commission  believes  that  the  industry's 
relatively  low  numbers  of  drug  and 
alcohol  positive  random  test  results 
should  not  be  used  as  the  sole 
justification  for  lowering  the  random 
testing  rate  below  50  percent.  While 
behavorial  otiservation  and  for-cause 
testing  are  valuable  program  elements, 
there  still  must  be  a  strong  random 
testing  program  that  provides  an 
adequate  level  of  detection  and 
deterrence.  The  Commission  continues 
to  beUeve  that  it  must  choose  a 
conservative  and  prudent  random 
testing  rate  that  maximizes  both 
detection  and  deterrence  of  substance 
abuse  while  minimizing  the  monetary 
and  social  costs  of  such  testing.  The 
Commission  believes  that  a  50-percent 
random  testing  rate  will  strike  Uie 
proper  balance  between  the  dictates  of 
public  health  and  safety,  the  financial 
needs  of  licensees,  and  the  privacy  and 
other  interests  of  workers  subject  to  the 
testing  requirement.  Given  the 
substantial  unknowns  ciirrently 
associated  with  the  true  detection  and 
deterrence  effectiveness  of  alternative 
random  testing  rates  as  applied  to  the 
particular  conditions  of  the  nuclear 
power  industry  workforce,  the 
Commission  believes  that  it  cannot 
establish  a  random  testing  rate  lower 
than  50  percent  for  any  segment  of  the 
industry  at  this  time. 

It  should  also  be  noted  that  relatively 
low  positive  test  rates  do  not  necessarily 
indicate  that  there  is  not  a  drug  and 
alcohol  abuse  problem,  as  some 
commenters  asserted.  First,  some  users 
have  become  adept  at  avoiding 
detection,  and  the  use  of  increasingly 
effective  subversion  techniques  may  be 
one  reason  why  random  testing  results 
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are  decreasing.  Second,  while  it  may  be 
that  most  of  the  chronic  drug  users  who 
were  in  the  industry  when  the  program 
started  have  been  detected  or  have  left, 
there  can  be  expected  to  be  a  continuing 
level  of  intermittent  illegal  drug  use  and 
alcohol  abuse  among  industry 
employees;  such  use  is  difficult  to 
detect.  The  Commission  concludes  that 
the  low  positive  random  test  results  do 
not  indicate  that  there  has  ceased  to  be 
a  drug  and  alcohol  abuse  problem  and 
that  further  reduction  in  the  random 
testing  rate  would  not  be  appropriate  at 
this  time. 

In  response  to  the  commenters' 
reference  to  the  GAO's  observation  that 
the  percentage  of  positives  does  not  vary 
significantly  among  Federal  agency  drug 
testing  programs,  the  NRC  notes  that  the 
GAO's  objective  in  that  report  was  to 
identify  potential  cost  savings  in 
Federal  employee  drug  testing 
programs.  Its  objective  did  not  include 
determination  of  the  relative  deterrent 
values  of  alternative  random  testing 
rates.  In  accomplishing  its  objective,  the 
GAO  properly  concentrated  on  only  the 
costs  associated  with  Federal  employee 
drug  testing.  It  did  not  perform  an 
indepth  analysis  of  the  several  variables 
that  influence  testing  results  nor  of  the 
very  complex  relationship  between 
those  variables  and  the  deterrence  value 
of  testing.  Such  variables  would  include 
the  inclination  for  drug  or  alcohol  abuse 
among  the  employees  in  the  various 
industries  in  which  the  Federal  testing 
programs  operate,  the  extent  to  which 
the  strength  and  effectiveness  of  other, 
non-testing  program  elements,  such  as 
drug  awareness  training,  may  affect 
testing  results,  and  the  relative 
stringency  of  sanctions  imposed  by  the 
various  Federal  agencies  following 
positive  test  results.  Because  the  GAO's 
objective  was  to  address  the  cost  rather 
than  the  deterrence  effecti)j»^ss  of 
testing,  the  NRC  does  not  consid^  the 
commenter's  reference  to  the  GAO's 
observation  to  be  a  ]>ersuasive  argimient 
for  reduced  random  testing  rates. 

The  NRC  will  continue  to  monitor 
implementation  of  the  rule  and  will 
modify  the  rule  in  response  to  industry 
experience,  advances  in  technology,  or 
other  considerations  to  ensure  that  the 
rule  is  achieving  the  general 
performance  objectives  set  forth  in  10 
CFR  Part  26. 

3.  Comment.  The  random  testing  rate 
should  be  flexible  and  based  on 
performance,  such  as  the  positive  rate  of 
random  testing. 

Twelve  commenters  recommended 
that  the  Commission  allow  some  form  of 
performance-based  approach  to 
determine  the  random  testing  rate. 
Under  such  a  system,  the  random 
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testing  raie  would  vary  over  time.  This 
would  de)>end  on  each  licensee's  or, 
alternatively,  the  industry's  positive 
random  tast  results  from  a  previous 
period.  O  le  Ucensee,  for  example, 
suggested  that  each  licensee's  random 
testing  ral  e  should  be  based  upon  that 
particular  licensee's  previous  12-month 
testing  results.  Under  this  approach,  a 
licensee  would  be  subject  to  a  minimum 
50-percerit  random  testing  rate  if  it 
experienqed  a  positive  rate  of  greater 
than  O.SOjpercent  during  the  previous 
12  monthfc.  That  licensee  could  reduce 
its  random  rate  to  25  percent  if  it 
subsequently  had  a  12-month  positive 
rate  between  0.25  percent  and  0.50 
percent  o*  to  as  low  ecs  10  percent  IT  its 
positive  r  ite  for  the  previous  year  was 
less  than  ).25  percent.  Three  other 
licensees  recommended  similar  schemes 
whereby  i  licensee's  random  rate  would 
be  determined  by  its  own  record  of 
positive  ttst  results.  One  of  these 
recommei  idations  based  the  rate  on  the 
results  of  the  previous  2  years  rather 
than  thosi  i  of  the  previous  12  months. 

NUMA  iC  proposed  that  the  industry- 
wide  ranc  om  testing  rate  be  determined 
by  the  inc  ustry-wide  random  testing 
results  frc  m  the  previous  period.  This 
recommei  idation  was  endorsed  by  five 
licensees.  Under  NUMARC's  proposed 
approach,  the  industry  would  be 
allowed  b  y  regulation  to  adjust  its 
random  U  sting  rate  based  on  testing 
results  6x  m  the  previous  reporting 
period.  A  1  licensees  would  be  required 
to  test  at  i  100-percent  random  rate  if 
the  indusi  ry-wide  positive  rate  were 
greater  thi  m  1.0  percent  in  the  previous 
period,  at  a  50-percent  random  rate  if 
the  positive  rate  was  t)etween  0.50 
percent  and  1.0  percent,  at  a  25-percent 
random  rate  if  the  positive  rate  was 
between  d.25  percent  and  0.50  percent, 
and  at  a  lj)-percent  random  rate  if  the 
positive  rite  was  less  than  0.25  percent. 
Two  of  the  eleven  licensees  favoring  a 
performaqce-based  testing  system 
provided  k  general  recommendation  that 
did  not  spjecify  whether  the  random 
testing  rate  should  be  based  on  the 
positive  tasting  results  of  each 
individual  licensee,  or  on  the  results  of 
the  indusry  as  a  whole. 

The  commenters  noted  various 
potential  advantages  of  adopting  a 
performance-based  approach  to  setting 
the  randoi  n  testing  rate.  One  stated  that 
adopting  s  uch  an  approach  would  be 
consistent  with  the  NRC's  initiative  to 
identify  performance-based  programs 
that  would  be  beneficial  to  the  industry. 
Another  1;  sted  cost  savings,  equity  in 
that  each  icensee's  random  rate  would 
be  comme  nsurate  with  its  program 
performar  ce.  and  an  incentive  for 
licensees  o  maximize  program 


conformance  with  the  FFD  rule  as 
advantages  of  such  an  approach. 

NRC  Response 

During  development  of  10  CFR  part 
26  in  1989,  the  Commission  considered 
a  variation  of  the  flexible,  performance- 
based  random  rate  similar  to  the 
approaches  recommended  by  these 
commenters.  (See,  for  example,  the 
NRC's  response  to  Comment  7.4.2  in 
NUREG-1354,  "Fitness  for  Duty  in  the 
Nuclear  Power  Industry:  Responses  to 
Public  Comments.")  At  that  time,  the 
Commission  decided  against  adopting  a 
performance-based  rate  for  various 
reasons.  As  stated  above,  positive 
random  testing  results  are  not  the  only 
indicator  of  detection  and  deterrence 
effectiveness  or  of  overall  random 
testing  program  performance  to  allow 
the  testing  rate  to  vary  with  testing 
results.  Adopting  a  performance-based 
approach  would  tend  to  discourage  the 
initiatives  that  the  Commission  is 
encouraging  in  10  CFR  26.24(b)  and  in 
Section  2.1  of  Appendix  A  to  Part  26. 
In  §  26.24(b),  the  NRC  allows  licensees 
to  implement  programs  with  more 
stringent  standards,  for  example,  lower 
screening  and  confirmation  cutoff  levels 
and  a  broader  panel  of  drugs  than  those 
specified  in  the  rule.  In  Section  2.1  of 
Appendix  A,  hcensecs  are  permitted  to 
test  for  any  illegal  drugs  during  a  for- 
cause  test  or  analysis  of  specimens   ' 
suspected  of  being  adulterated  or 
diluted.  Program  performance  data  for 
the  first  three  years  of  FFD  program 
implementation  have  shown  that  those 
licensees  using  screening  cutoff  levels 
for  marijuana  that  are  lower  than  the 
maximum  allowed  100  nanograms  per 
milliliter  (ng/ml)  have  had  a  higher 
percentage  of  confirmed  positive  results 
than  those  screening  at  100  ng/ml.  (See 
NUREG/CR-5758.  Vols.  1-3.)  Licensees 
that  employ  special  measures  to  detect 
attempts  to  dilute  specimens  or  flush 
metabolites  from  the  body  report  that 
their  positive  rate  is  about  doubled.  This 
result  is  similar  to  data  presented  to  the 
Department  of  Health  and  Human 
Services'  Drug  Testing  Advisory  Board 
on  June  10, 1993,  and  reported  in  "The 
National  Report  on  Substance  Abuse" 
on  June  18, 1993.  (The  study  is 
currently  undergoing  peer  review  before 
publication.)  Adopting  a  performance- 
based  approach  that  allowed  licensees 
to  reduce  their  random  testing  rates  as 
positive  testing  results  declined  would 
likely  discourage  licensees  from 
adopting  lower  screening  cutoff  levels 
and  taking  measures  to  detect  attempts 
by  users  to  avoid  detection. 

Lastly,  a  performance-based  approach 
would  require  the  collection  and 
analysis  of  performance  data  to  provide 
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the  bases  for  adjustments  to  the  random 
testing  rate.  Such  data  is  not  currently 
collected  by  the  licensees  or  the  NRC 
Previous  efforts  known  to  the  NRC  staff 
to  identify  and  analyze  the  many 
candidate  performance  indicators  for 
measuring  the  effectiveness  of  random 
testing  have  been  inconclusive, 
primarily  because  of  the  numerous 
variables.  Furthermore,  assuming  that 
the  proper  performance  indicators  can 
be  developed,  it  would  appear  that  the 
collection  and  analysis  of  data  to 
support  a  performance-based  approach 
would  add  a  considerable 
administrative  burden  to  both  licensees 
and  the  NRC. 

For  all  these  reasons  and  until  further 
experience  is  gained  that  would  support 
a  performance-based  approach,  the 
Commission  declines  to  adopt  such  an 
approach  to  setting  the  random  testing 
rate. 

4.  Comment.  The  reduction  in  the 
random  testing  rate  should  be  applied  to 
all  workers. 

Four  of  the  30  commenters  on  this 
issue — ^three  imions  and  one  licensee — 
supported  the  Commission's  proposal 
that  licensees  maintain  the  100- percent 
random  testing  rate  for  contractor  and 
vendor  employees.  Their  reasons 
included  a  concern  for  lack  of 
commitment  by  contractor  employees  to 
maintaining  the  industry's  high  drug- 
free  standard  and  the  need  for  the 
higher  testing  rate  to  provide  continued 
deterrence  for  contractor  employees. 
One  of  the  three  unions  recommended 
that  long-term  contractors  should  have 
the  same  lower  random  testing  rate  as 
that  of  licensee  employees  because  test 
results  of  long-term  contractors  and 
licensee  employees  have  been  almost 
identical. 

There  were  several  issues  consistently 
mentioned  by  those  26  commenters  who 
opposed  maintaining  the  100-percent 
random  testing  rate  for  contractor  and 
vendor  employees.  There  was  a  general 
concern  for  unnecessary  inconsistencies 
in  random  testing  rates  between  Federal 
agencies.  Commenters  recommended 
that  the  fWC  program  be  kept  as 
consistent  as  possible  with  programs  in 
other  Federally  regulated  safety-related 
industries.  These  include  the  DOT 
programs  that  currently  require 
contractors  and  vendors  to  be  randomly 
tested  at  a  50-percent  rate. 

Various  licensees  cited  the  testing 
results  from  1990  and  1991  which,  in 
their  opinion,  create  no  statistically 
sound  rationale  for  testing  contractor 
and  vendor  employees  at  a  rate  different 
from  that  of  licensee  employees.  They 
argued  that,  while  the  contractor/vendor 
positive  testing  rate  has  been  twice  that 
of  licensee  employees,  it  is  still  low 


enough  to  make  tmnecessary  the 
expenditure  of  the  resources  necessary 
to  maintain  two  separate  random  testing 
pools. 

Various  commenters  noted  that 
contractors  and  vendors  are  subject  to 
the  identical  access  authorization  and 
other  FFD  program  requirements  as  are 
licensee  ranployees,  including 
behavioral  observation.  These  stringent 
requirements,  in  their  view,  obviate  the 
need  to  keep  the  contractor/vendor 
random  rate  at  100  percent.  Some  also 
noted  that  the  deterrent  value  of  random 
testing  is  in  the  act  of  testing  itself  and 
not  in  what  many  consider  to  be  a  high 
rate  of  testing.  Some  commenters 
warned  that  keeping  contractors  and 
vendors  at  100  percent  could  be 
construed  as  discriminatory  against 
those  employees  and  may  be  perceived 
as  punitive  rather  than  as  a  corrective 
measure.  Two  licensees  also  cited  a 
study  of  the  detection  effectiveness  of 
nine  random  testing  rates  published  in 
NUREG/CR-5784.  "Fitness  for  Duty  in 
the  Nuclear  Power  Industry:  A  Review 
of  the  First  Year  of  Program 
Performance  and  an  Update  of  the 
Technical  Issues,"  which  indicates  that 
a  100-percent  testing  rate  is  only  a  little 
more  effective  than  a  50-percent  rate  for 
detecting  occasional  drug  users. 

NRC  Response 

Although  there  is  a  difference 
between  the  positive  results  of  random 
testing  of  licensee  employees  and  those 
of  contractor  and  vendor  employees,  the 
positive  random  testing  rate  of  both 
groups  has  been  less  in  each  year  since 
1990,  as  stated  in  the  response  to 
Comment  1  above.  While  the  contractor/ 
vendor  random  testing  positive  rates 
continue  to  be  about  twice  the  rate  for 
licensee  employees  and  statistical 
analysis  of  the  data  shows  that  the 
difference  in  proportion  between  the 
contractors'  and  licensees'  employees  is 
not  explained  within  statistical 
fluctuations  (therefore,  differences  in 
the  rates  are  statistically  significant),  the 
Commission  agrees  that  the  absolute 
numbers  of  positive  test  results  of  all 
categories  of  nuclear  power  workers  are 
low  Therefore,  the  Commission  will 
permit  its  licensees  to  lower  the  random 
testing  rate  to  50  percent  for  all  persons 
covered  by  10  CFR  part  26.  However, 
the  Commission  will  continue  to 
monitor  licensee  program  performance 
and  effectiveness  and  will  make 
program  adjustments  as  necessary. 

In  response  to. the  comments 
regarding  the  study  of  the  detection 
effectiveness  of  nine  random  testing 
rates  published  in  NUREG/CR-5784.  the 
Commission  notes  that  the  study 
explicitly  dealt  with  only  the 


hypothetical  detection  effiactiveness  of 
those  alternatives.  It  did  not  address 
their  relative  deterrence  effectiveness. 
While  it  may  be  that  the  effectiveness  of 
a  100-percent  random  testing  rate  for 
deterring  occasional  drug  users  could  be 
slightly  higher  than  that  of  a  SO-percent 
rate,  the  Commission  nonetheless 
believes  that  a  50-percent  random 
testing  rate  will  provide  sufficient 
deterrence  to  drug  and  alcohol  abuse  by 
contractor  and  vendor  employees. 

With  respect  to  commenters*  concerns 
about  unnecessary  inconsistencies  in 
random  testing  rates  between  Federal 
agencies,  the  Commission  continues  to 
believe  that  the  random  test  rate  for 
employees  in  the  nuclear  power 
industry  need  not  be  similar  to  the  rates 
applied  to  employees  in  all,  or  even 
most,  other  Federal  agencies  or 
Federally  mandated  programs.  Not  all 
Federal  agencies  have  identical  safety 
concerns  or  responsibiUties. 

5.  Comment.  There  should  be  no 
difference  in  the  random  testing  rate  for 
certain  positions  critical  to  the  safe 
operation  of  a  nuclear  power  plant. 

Seventeen  commenters  responded  to 
the  Commission's  question  as  to 
whether  certain  positions  critical  to  the 
safe  oi>eration  of  a  nuclear  power  plant, 
such  as  licensed  reactor  t>peratoTs. 
should  be  excluded  from  any  reduction 
of  the  random  testing  rate.  All  these 
commenters  recommended  against  such 
differentiation.  Two  licensees  stated 
that  treating  people  in  positions  critical 
to  safety  differently  from  other 
employees  could  have  a  negative  effect 
on  the  morale,  self-image,  and 
motivation  of  this  group  of  highly 
trained  and  dedicated  specialists 
Another  stated  that  all  plant  employees 
are  critical  to  safe  operation  Therefore, 
a  reduction  in  the  random  testing  rate 
should  apply  to  all  employees  llie 
potential  for  added  record-keeping 
requirements  creating  unnecessary 
burdens  for  the  industry  was  another 
reason  for  not  making  this  distinction. 
In  the  opinion  of  one  commentcr,  the 
1990-1992  industry-wide  program 
performance  data  do  not  support  testing 
people  in  positions  critical  to  safety  at 
a  different  rate  than  that  applied  to 
other  licensee  employees  Finally,  one 
licensee  cited  potential  problems  getting 
union  agreement  to  testing  this 
classification  of  employees  at  a  higher 
rate  than  other  licensee  personnel 
subject  to  the  FFD  rule. 

NRC  Response 

The  essence  and  unanimity  of  these 
comments — that  licensed  operators  and 
other  employees  in  positions  critical  to 
the  safe  operation  of  a  nuclear  power 
plant  should  not  be  excluded  from  a 
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reduction  of  the  random  testing  rate — is 
not  surprising.  These  particular 
members  of  the  nuclear  power 
industry's  workforce  have  collectively 
demonstrated  their  dedication  to  safe 
and  efficient  plant  operations.  As  at 
least  one  commenter  noted,  the 
industry's  program  performance  data  for 
the  first  three  years  of  op>eration  do  not 
support  di^erentiating  between  people 
in  safety-critical  positions  and  other 
licensee  employees  insofar  as  the 
random  testing  rate  is  concerned.  The 
1992  program  performance  data,  for 
example,  show  that  eighteen  of  the 
industry's  approximately  5,000  licensed 
operators  tested  positive  for  drugs  or 
alcohol  or  otherwise  violated  the 
licensee's  FFD  policy;  twelve  of  these 
were  a  result  of  random  testing.  When 
comparing  these  results  to  the  461 
positive  results  out  of  156,730  random 
tests  administered  to  the  industry 
workforce,  the  difl^erence  in  proportion 
between  the  licensed  operators  and  the 
industry  workforce  is  within  statistical 
fluctuations  and  the  difference  in  the 
positive  rates  is  not  statistically 
significant.  While  the  NRC  expects 
licensees  to  continue  to  take  action  to 
drive  this  number  of  positives  down 
even  further,  this  record  does  not  merit 
testing  people  in  these  positions  at  a 
rate  different  from  that  applied  to  other 
licensee  employees.  The  Commission-, 
therefore,  concurs  with  the  commenters' 
recommendation  that  certain  positions 
critical  to  the  safe  operation  of  a  nuclear 
power  plant,  such  as  licensed  reactor 
operators,  should  not  be  excluded  from 
a  reduction  of  the  random  testing  rate. 

6.  Comment.  Random  testing  is 
expensive  and  produces  false  positives 
Furthermore,  chronic  users  are  able  to 
avoid  detection. 

Two  commenters.  a  power  plant 
worker  and  a  union,  argued  against  the 
usefulness  of  continued  random  testing. 
One  of  these  commenters  stated  that 
random  testing  produces  false  positives. 
These  cost  the  industry  large  amounts  of 
money  in  settlements  and  damage  the 
public's  perception  of  licensees' 
fairness.  As  additional  support  for  this 
position,  this  commenter  warned  that 
chronic  drug  abusers  are  particularly 
adept  at  escaping  detection  from 
random  testing  by  subverting  the  testing 
process.  The  other  commenter 
recommended  that  random  testing  be 
eliminated  because  it  is  not  effective  in 
identifying  workers  who  are  impaired  at 
the  time  urine  samples  are  collected 
For-cause  testing,  in  this  commenters 
opinion,  is  more  effective  because  it 
more  accurately  reflects  a  worker's 
present  ability  to  perform  his/her  )ob  at 
the  time  he/she  is  tested  This 
commenter  also  stated  that  random 


testing  appears  to  be  a  means  of  having 
the  NRC  ei^force  the  Controlled 
Substanceai  Act  which  is  not  the  NRC's 
responsibility. 

NRC  Respd^se 

The  Commission  has  long  been  well 
aware  of  the  types  of  FFD  program- 
related  concerns  as  addressed  by  these 
commented.  During  the  promulgation 
of  10  CFR  fart  26  in  1989.  the 
Commission  fully  addressed  these  and 
many  othet  such  concerns.  (See 
NUREG-1354.  "Fitness  for  Duty  in  the 
Nuclear  Pojiver  bidustry:  Responses  to 
Public  Con|ments.")  At  that  time  the 
NRC  concluded,  for  example,  that 
licensee  FHD  programs  should  be 
concerned  not  only  with  impairment, 
but  also  wim  worker  reliability  and 
trustworthiness.  The  NRC  believes  that 
any  illegal  drug  use  or  alcohol  abuse  by 
a  worker  r^ects  upon  his  or  her 
trustworth  ness  and  reliability. 
Likewise,  i  mdom  testing  is  not 
intended,  i  or  has  it  ever  functioned,  as 
a  means  to  enforce  the  Controlled 
Substances  Act.  Section  26.29(b) 
provides  tl  at  licensees,  contractors,  and 
vendors  sh  ill  not  disclose  test  results  to 
law  enforc(  imenti3fficials  unless  those 
officials  re(  uest  such  information  under 
court  ordei  It  also  is  noted  that  thece  is 
no  require)  lent  to  routinely  provide 
such  officii  lis  with  testing  results. 

The  Coni  mission  is  well  aware  that 
there  is  a  p  3tential  for  false  positive 
results  and  therefore,  has  required 
numerous  i  |uality  control  measures  and 
safeguards  to  prevent  such  occurrences. 
In  Append  x  D  to  NUREG/CR-5758, 
Volume  3,  he  testing  process  errors  that 
were  repor  ed  by  licensees  during  the 
first  three  ]  ears  under  the  FFD  rule  were 
analyzed.  C  If  over  800,000  specimens 
tested,  thei  3  were  two  false  positives  of 
personnel  specimens  reported  by  the 
laboratories,  both  due  to  administrative 
errors  In  b}th  casesr  the  quality 
assurance   irograms  detected  and 
corrected  t  le  problem. 

Because  )f  tne  NRC's  particular 
concern  with  the  degree  to  which  the 
testing  pra  :ess  can  be  subverted,  the 
Commissio  a  staff  has  continued  to  track 
the  ways  ir  which  workers  have 
subverted  testing  processes  in  industries 
across  the  <  ountry.  These  efforts  have 
resulted  in  staff  recommendations  for 
amending    0  CFR  part  26  to  introduce 
various  me  ms  for  combatting 
subversion  Lastly,  the  Commission 
believes  th  it  the  added  protection  of 
public  hea  th  and  safety  that  the  FFD 
program  pi  svides  is  well  worth  the 
industry's  i  osts  of  administeringthis 
program 

7  C^omm  ;nt  Maintaining  two 
separate  pc  pulations  of  workers  for 


random  testing  is  an  unnecessary  and 
expensive  burden. 

Some  of  the  commenters  stated  that 
requiring  two  random  testing  rates 
would  force  licensees  to  develop  two 
separate  testing  programs.  The  resulting 
additional  administrative  and  financial 
burdens  would  cancel  out  any  savings 
resulting  from  reducing  the  licensee 
employee  rate  to  50  percent.  NUMARC 
stated  that  the  industry  would  save 
approximately  $4.1  million  if  the 
number  of  tests  of  contractor  and  vendor 
employees  was  cut  in  half. 

NRC  Response 

Some  of  the  comments  noted  above 
asserted  that  separate  random  testing 
rates  for  licensee  employees  and 
contractors/vendors  would  create 
additional  administrative  and  financial 
burdens  for  licensees.  Although  this 
issue  is  somewhat  moot  since  the 
Commission  will  permit  licensees  to 
reduce  the  random  testing  rate  to  50 
percent  per  year  for  all  persons  covered 
by  Fart  26,  the  Commission  does  not 
concur  that  conducting  random  testing 
using  two  random  rates  would  have 
caused  appreciably  higher 
administrative  or  operating  costs. 
Presumably,  mos\  licensees'  data  bases 
already  distinguish  between  licensee 
employees  and  contractor/vendor 
employees  subject  to  testing  Numerous 
commenters  on  the  initial  rule  in  1989 
indicated  that  the  workforce  population 
should  be  separated  so  that  permanent 
employees  would  not  be  tested  at  a 
much  higher  rate  to  make  up  for 
contractors  who  might  not  be  on  site 
when  selected  for  testing  (see  comment/ 
response  7-4.3  of  NUREG-1354).  The 
NRC  staff  understands  that  several 
licensees  have  divided  their  testing 
population  as  permitted  by  the  rule.  The 
number  and  identity  of  licensee 
employees  m  the  testing  pool  remains 
rather  constant  over  timfe.  The  number 
and  identity  of  contractor/vendor 
employees  in  the  testing  pool,  on  the 
other  hand,  vanes  quite  considerably 
over  time  depending  on  outages  and 
other  operational  considerations  A 
licensee  may  choose  to  create  more  than 
one  test  population  so  that  it  may  test 
portions  of  Its  workforce  at  a  greater  rate 
or  reduce  the  burden  on  its  employees 
from  being  tested  at  a  higher  rate  to 
compensate  for  the  testing  of  contractors 
and  vendors  not  normally  on  site. 

8  Comment.  The  Commission  should 
modify  certain  portions  of  10  CFR  part 
26  based  on  industry  experience  and 
lessons  learned  and  incorporate 
numerous  program  enhancements  as 
disc  ussed  at  various  industry  forums 

Eight  tommc.nters  recommended  that 
the  Commission  make  future 
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modifications  to  certain  portions  of  10 
CFR  part  26  based  on  industry 
experience  and  lessons  learned  and 
incorporate  numerous  program 
enhancements  as  discussed  at  various 
industry  forums. 

NRC  Response 

The  specific  recommendations  for 
ways  in  which  part  26  can  be  improved 
and  numerous  other  program 
enhancements  are  currently  being 
considered  by  the  NRC  in  conjimction 
with  a  general  package  of  rule  revisions 
currently  under  development. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  the  NRC  has  not 
prepared  an  environmental  impact 
statement,  nor  an  environmental 
assessment  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  These 
requirements  and  amendments  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0146. 

Since  the  rule  will  permit  licensees  to 
reduce  the  random  testing  rate  for  their 
employees,  the  resulting  reduction  in 
the  reporting  and  recordkeeping  burden 
is  expected  to  be  an  average  of  223 
hours  per  site,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
(MNBB-7714),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EKD  20555- 
0001.  and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019  (3150-0146),  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  for  this  regulation,  lihe  analysis 
examines  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission.  The  analysis  is  available 
for  inspection  in  the  NRC  Public 
Document  Room.  2120  L  Street  NW 
(Ix>wer  Level).  Washington.  DC.  Single 
copies  of  the  analysis  may  be  obtained 


from  Lwen  L  Bush,  Jr.,  Division  of 
Radiation  Safety  and  Safsguards,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone  (301) 
504-2944. 

Regulatory  FlexibUity  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants  and  activities  associated 
with  the  possession  or  transportation  of 
Category  I  material.  The  companies  that 
own  these  plants  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  issued  by  the  Small 
Business  Administration  in  13  CFR  part 
121. 

Backfit  Analysis 

The  rule  represents  a  relaxation  fitim 
current  part  26  requirements  for  drug 
testing  since  the  rule  permits  (but  does 
not  require]  licensees  to  reduce  the 
random  testing  rate  for  all  persons 
covered  by  the  rule.  Accordingly,  the 
rule  does  not  represent  a  backfit  as 
defined  in  10  CFR  50.109(a)(1).  and  a 
backfit  analysis  is  not  required  for  this 
rule. 

List  of  Subjects  in  10  CFR  Part  26 

Alcohol  abuse.  Alcohol  testing. 
Appeals.  Chemical  testing.  Drug  abuse. 
Viug  testing,  Employee  assistance 
programs.  Fitness  for  duty,  Hazardous 
materials  transportation.  Management 
actions,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Penalties. 
Protection  of  information.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Sanctions,  Special 
nuclear  materials. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C  552  and  553. 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  part  26. 

PART  26-FITNESS  FOR  DUTY 
PROGRAMS 

1.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Autkority:  Sees.  53. 81. 103. 104. 107. 161. 
68  Stet.  930.  935.  936.  937.  939.  948.  as 
amended  (42  U.S.C.  2073, 2111.  2112. 2133. 
2134,  2137,  2201):  tecs.  201.  202.  206.  88 
Stat.  1242. 1244. 1246,  as  amended  (42  U.S.C. 
5841,  5842,  5846). 


2.  In  §  26.24  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

126.24   Cttamlcalandaleoholtaating 

(a)  •  •  • 

(2)  Unannounced  drug  and  alcohol 
tests  imposed  in  a  statistically  random 
and  unpredictable  manner  so  that  all 
persons  in  the  population  subject  to 
testing  have  an  equal  probability  of 
being  selected  and  tested.  The  tests 
must  be  administered  so  that  a  person 
completing  a  test  is  immediately  eligible 
for  another  unarmounced  test.  As  a 
minimum,  tests  must  be  administered 
on  a  nominal  weekly  frequency  and  at 
various  times  during  the  day.  Random 
testing  must  be  conducted  at  an  aimual 
rate  equal  to  at  least  50  percent  of  the 
workforce. 


Dated  at  Rockville.  Maryland,  this  29th  day 
of  December,  1993. 

For  the  Nuclear  Regulatory  Ck>mmission. 

John  C  Hoyle. 

Acting  Secretary  of  the  Commission. 

[PR  Doc.  94-131  Filed  1-4-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

IDoclwt  No.  9»-NM-20e-AO:  AmandmwH 
39-8783:  AO  03-24-61] 

Airworthiness  Directives;  AirtHis 
Industrie  Model  A310  and  A300-600 
Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T93-24-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
all  Airbus  Model  A3 10  and  A300-600 
series  airplanes  by  individual  telegrams. 
This  AD  requires  repetitive  operational 
tests  of  feel  and  limitation  computers 
(FLC)  1  and  2.  This  amendment  is 
prompted  by  a  report  that  the  pitch 
control  on  a  Model  A300-600  series 
airplane  operated  with  stiffness.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  stiff  operation  of  the 
pitch  control  and  undetected  loss  of 
rudder  travel  limitation  function. 

DATES:  Effective  January  20. 1994.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T93-24-51.  issued 
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December  1, 1993.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  pubhcations  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  20, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  7, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
208-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Airbus  Industrie, 
1  Rond  Point  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-130. 
SUPPtJEMENTARY  INFORMATION:  On 
December  1, 1993,  the  FAA  issued 
telegraphic  airworthiness  directive  (AD) 
T93-24-51,  which  is  applicable  to  all 
Airbus  Model  A310  and  A300-600 
series  airplanes.  That  action  was 
prompted  by  a  report  from  an  operator 
that  the  pitch  control  on  a  Model  A300- 
600  series  airplane  operated  with 
stiffness.  Investigation  into  the  cause  of 
this  stiffness  revealed  that  the  feel  and 
limitation  computer  (FLC)  failed  and 
caused  stiff  operation  of  the  pitch 
control.  This  condition,  if  not  corrected, 
could  result  in  stiff  operation  of  the 
pitch  control  and  undetected  loss  of 
rudder  travel  limitation  function,  which 
may,adversely  affect  controllability  of 
the  airplane. 

Airbus  Industrie  has  installed  these 
computers  on  all  Model  A310  and 
A300-600  series  airplanes.  Each 
airplane  has  two  FLC's,  designated  FLC 
1  and  FLC  2.  The  FLC  and  the  pitch  feel 
fault  lights  are  integral  components  of 
the  pitch  feel  system.  (The  pitch  feel 
fault  hghts  indicate  a  failure  of  the  FLC.) 

Currently,  these  airplanes  are  allowed 
to  operate  with  one  inoperative  pitch 
fiael  system.  If  the  airplane  is  operated 
with  one  inoperative  pitch  feel  system, 
failure  of  the  other  FLC  could  result  in 
stiff  operation  of  the  pitch  control  and 
undetected  loss  of  rudder  travel 


hmitati^n  function.  This  failure  could 
also  allow  excessive  elevator  movement, 
which  could  expose  the  airplane 
structur  t  to  excessive  air  loads. 

Airbu  >  Industrie  has  issued  All 
Operato  Telex  (AOT)  27-14,  dated 
Novemh  er  2, 1993,  applicable  to  all 
Airbus  I  lodel  A310  and  A300-600 
series  ai  -planes,  that  describes 
procedu  res  for  performing  repetitive 
operatioial  tests  to  verify  proper 
operation  9f  FLC's  1  and  2.  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authorit  r  for  France,  classified  this  AOT 
as  mand  itory  and  issued  French 
telegrap  lie  airworthiness  directive  93- 
202-153  [b),  dated  November  2, 1993,  in 
order  to  assure  the  continued 
airwortli  iness  of  these  airplanes  in 
France. 

This  ^rplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisiohs  of  §  21.29  of  the  Federal 
Aviatioij  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  Tne  FAA  has  examined  the 
findings lof  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  t)  pe  design  that  are  certificated 
for  open  tion  in  the  United  States. 

Since  he  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  Tfelegraphic  AD  T93-24-51  to 
require  repetitive  operational  tests  to 
verify  pibper  operation  of  FLC's  1  and 
2.  The  aations  are  required  to  be 
accomplished  in  accordance  with  the 
AOT  previously  described.  Any  FLC 
that  failsl  the  operational  test  is  required 
to  be  repaired  or  replaced  in  accordance 
with  a  method  approved  by  the  FAA. 

The  AD  also  prohibits  operation  of 
any  airplane  with  an  inoperative  pitch 
feel  systdm  or  inoperative  pitch  feel 
fault  lignts. 

Since  It  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrami  issued  on  December  1, 1993, 
to  all  kndwn  U.S.  owners  and  operators 
of  all  Aii|)us  Model  A310  and  A30&-600 
series  airplanes.  These  conditions  still 
exist,  an<  the  AD  is  hereby  pubUshed  in 
the  Fedei  al  Register  as  an  amendment 
to  §  39.1 ;  of  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  make  it 
effective  is  to  all  persons. 


This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

0>mments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  coinment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-208-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and~is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(8)71421 
and  1423;  49  U.S.Q  106(g];  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-51     Airbus  Industrie:  Amendment 
39-8783.  Docket  93-NM-208-AD. 

Applicability:  All  Airbus  Model  A310  and 
A30O-600  series  airplanes,  certiPicated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stiff  operation  of  the  pitch 
control  and  undetected  loss  of  rudder  travel 
limitation  function,  which  may  adversely 
affect  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD.  perform  an  operational  test  to  verify 
proper  operation  of  feel  and  limitation 
computers  (FLC)  1  and  2  in  accordance  with 
Airbus  Industrie  All  Operator  Telex  27-14. 
dated  November  2. 1993.  Thereafter  repeat 
this  test  at  intervals  not  to  exceed  7  days. 

(b)  If  any  FLC  fails  the  test,  prior  to  further 
flight,  replace  with  a  new  or  serviceable  FLC. 
or  repair  the  FLC  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 


(c)  As  of  the  effective  date  of  this  AD,  no 
airplane  shall  be  operated  with  an 
inoperative  pitch  feel  system  or  inoperative 
pitch  feel  fault  lights. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
en  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  StandardizaUon  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in. 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

({)  The  test  shall  be  done  in  accordance 
with  Airbus  Industrie  All  Operator  Telex  27- 
14,  dated  November  2, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
)anuary  20, 1994.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T93-24-S1, 
issued  Deceml)er  1. 1993,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on 
December  28,  1993. 
Darrell  M.  Pederson.     . 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-21  Filed  1-4-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-CE-4»-AD;  Amendment  39- 
8787;  AD  94-01-05] 

Airworthiness  Directives:  Allied  Sigrtal 
Aerospace  Company,  Air  Transport 
Avionics  (Formerly  Bendix/KIng  Air 
Transport  Avionics  Division)  Traffic 
Alert  and  Collision  Avoidance  System 
II  Processors 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Allied  Signal 
Aerospace  Company,  Air  Transport 
Avionics  (Allied  Signal)  Traffic  Alert 


end  Collision  Avoidance  System  (TCAS) 
n  processors  that  are  installed  on 
aircraft.  This  action  requires  replacing 
the  existing  TCAS  II  processor  with  a 
new  processor  that  incorporates 
updated  computer  logic.  The 
development  of  candidate 
enhancements  to  TCAS  II  logic  that 
improves  its  utility  and  increases  its 
overall  operational  acceptance 
prompted  the  proposed  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  collisions  or  near 
misses  caused  by  incompatibility 
between  the  TCAS  II  processors  and  the 
current  air  traffic  control  system. 

EFFECTIVE  DATE:  February  4. 1994. 
ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region.  Office  of  the  Assistant  Chief 
Counsel,  room  1558, 601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  E.  Clark.  Manager,  Systems  and 
Equipment  Branch.  FAA.  Atlanta 
Aircraft  Certification  Office.  1669 
Phoenix  Parkway,  suite  210C,  Atlanta, 
Georgia  30349;  telephone  (404)  991- 
3020;  facsimile  (404)  991-3606. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  applies  to  certain  Allied  Signal 
TCAS  U  processors  that  are  installed  on 
aircraft  was  published  in  the  Federal 
Register  on  September  9, 1993  (58  FR 
47405).  The  action  proposed  to  require 
(1)  removing  from  service  all  processors 
that  do  not  have  computer  logic 
"Change  6.04A"  incorporated;  and  (2) 
mandatory  incorporation  of  "Change 
6.04A"  into  the  TCAS  II  computer 
system. 

The  affected  TCAS  II  processors  are 
not  designed  for  a  specific  aircraft  type. 
These  Allied  Signal  TCAS  II  processors 
are  installed  on,  but  not  limited  tr  the 
following  airplanes: 

•  Aerospatiale  ATR-42; 

•  Airbus  Industries  A-340; 

•  Beech  Model  65-A90  airplanes; 

•  Boeing  727-100,  727-200.  737-200. 
737-300,  737-400, 737-500.  747-100, 
747-200.  747-300.  747-400.  747SP. 
757-200,  767-200,  and  767-300  Series 
airplanes; 

•  de  Havilland  DHC-7  series  and 
Model  DHC-8-100  airplanes; 

•  Fokker  Models  F.28  Mark  1000  and 
Mark  4000  airplanes; 

•  General  Dynamics  Models  Convair 
340  and  440  airplanes: 

•  Gulfstream  Models  G-159  and  G-IV 
airplanes; 

•  Lockheed  LlOll  series  airplanes; 

•  McDonnell  Douglas— DC-8-€0. 
DC-9-31,  DC-9-51,  DC-10-10  DC-10- 
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30,  DC-13-30F.  MD-11.  and  MD-80 
series  airplanes;  and 

•  Rockwell  International  NA-265-65 
airplanes. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  from  33  different 
owners,  operators,  manufactiuers,  and 
organizations. 

All  commenters  express  their  concern 
of  the  FAA's  compliance  date  of 
December  30, 1993,  especially  since 
Allied  Signal's  service  bulletin  will  not 
be  available  until  early  1994.  The 
following  summarizes  the  compliance 
times  that  the  commenters 
recommended: 

•  18  recommended  one  year  or  less; 

•  5  recommended  longer  than  one 
year,  and 

•  10  recommended  an  extension 
without  a  proposed  time. 

The  National  Air  Traffic  Controllers 
Association  and  the  Airline  Pilots 
Association  both  recommend  an 
"aggressive  implementation"  of 
"Change  6.04A".  The  FAA  has  re- 
evaluated the  December  30, 1993. 
compliance  time  and  has  determined 
that  the  compliance  time  should  be 
changed  to  December  31. 1994.  In 
addition.  "Change  6.04A"  has  been 
upgraded  to  "Change  6.04A  Enhanced", 
which  eliminates  lumecessary  non- 
crossing  resolution  advisories  (RA's) 
included  in  "Change  6.04A".  Allied 
Signal  has  assured  the  FAA  that  (1)  the 
upgrade  to  "Change  6.04A  Enhanced"  is 
minor  and  will  be  incorporated  in  the 
logic  change  for  the  TCAS II  processor 
upgrades;  and  (2)  this  compliance  time 
correlates  with  their  schedule  for 
disseminating  service  information  and 
kits  necessary  to  accomplish  the 
incorporation  of  "Change  6.04A 
Enhanced".  The  proposed  AD  has  been 
changed  to  reflect  the  compliance  time 
change  and  logic  change  described 
above. 

In  addition,  Allied  Signal  states  that 
"Change  6.94",  which  is  FAA-certified 
and  is  currently  in  service, 
accomplishes  the  major  intent  of 
"Change  6.04A  Enhanced"  and  should 
be  considered  as  an  acceptable  interim 
version  to  allow  the  eventual  upgrade  te 
"Change  6.04A  Enhanced".  The  FAA 
recognizes  that  "Change  6.04" 
incorporates  several  of  the  features  of 
"Change  6.04A  Enhanced".  However, 
the  FAA  has  determined  that  (1) 
"Change  6.04"  does  not  provide  an 
equivalent  level  of  safety  to  that  of 
"Change  6.04A  Enhanced";  and  (2) 
"Change  6.04A  Enhanced"  should  be 
incorporated  as  a  way  to  prevent 


collisions  or  near  misses  caused  by 
incompafbility  between  the  TCAS  0 
processors  and  the  current  air  traffic 
control  s]^stem.  Compliance  time 
extensioi)  consideration  will  be  given  on 
basis  to  airlines  or 
i^meriencing  compliance 
I  that  arise  because  of  fleet 
>ropo8ed  AD  remains 
1  as  a  result  of  this  comment 
iignal  also  lists  several 
I  aircraft  that  these  TCAS  II 
processor  imits  are  certified  for 
installation.  The  FAA  has  incorporated 
these  into  the  proposed  AD. 

One  co|amenter,  who  supports  the 
implemeittation  of  "Change  6.04A 
Enhanced",  requests  that  the  FAA  issue 
a  supplerikentary  notice  of  proposed 
rulemaking  (NPRM)  to  propose 
installingithis  revised  software  by  June 
30, 1995.  This  commenter  sUtes  that 
significanjt  diffefrences  exist  between 
"Change  i.04A"  and  "Change  6.04A 
Enhanceo".  The  FAA  does  not  concur. 
Commentk  received  in  response  to  the 
proposed  AD  reflect  unanimous  support 
for  implementing  "Change  6.04A 
Enhanced  ".  The  FAA  considers  the 
logic  chai  ge  (which  reduces  non- 
crossing  I  A's)  to  be  minor.  The  intent 
is  to  com  A  the  unsafe  condition  by 
installing  knodified  TCAS  II  computer 
units  that  incorporate  updated  logic 
The  FAA  has  determined  that  the 
requiremj^t  to  implement  Version 
6.04A  software,  including  the  latest 
enhancement,  will  (1)  correct  the  imsafe 
condition;  (2)  maintain  the  same  intent 
originally  proposed  without  altering  the 
substance  of  the  proposed  rule;  and  (3) 
impose  no  additional  burden  on  the 
public  than  was  previously  proposed. 
In  addition,  issuing  a  supplemental 
NPRM  would  necessitate  (under  the 
provision^  of  the  Administrative 
Procedure  i  Act)  reissuing  the  notice, 
reopening  the  pubUc  comment  period, 
considering  any  additional  comments 
received.  And  eventually  issuing  a  final 
rule.  The  time  required  for  these 
procedure^  could  take  as  long  as  four 
additional  months.  In  light  of  this,  and 
in  consideration  of  the  amount  of  time 
that  has  already  elapsed  since  issuance 
of  the  original  NPRM,  the  FAA 
concludesjthat  soliciting  further  public 
comment  Is  not  necessary  and  that 
further  delay  of  the  final  rule  action  is 
not  appropriate. 

Several  :ommenters  request  that  the 
FAA  revis  s  the  economic  impact 
specified  i  i  the  proposed  AD  to  reflect 
costs  associated  with  the  development, 
testing  prior  to  certification,  and 
certificatic  n  of  the  modified  processor. 
These  cost  i  would  be  absorbed  by 
suppliers,  installers,  and  airline 
operators.  [The  FAA  does  not  concur 


that  the  economic  impact  statement 
include  this  information.  "Tha  1 
workhour  necessary  to  accomplish  the 
proposed  action  was  provided  to  the 
FAA  by  the  TCAS  II  processor 
manufactiuer  based  on  the  best  data 
available  to  date.  This  number 
represents  the  time  required  to  install 
the  revised  software.  The  cost  analysis 
in  AD  rulemaking  actions  typically  does 
not  include  costs  associated  with 
development,  testing  prior  to 
certification,  and  certification  of  a 
modified  processor.  The  proposed 
action  remains  imchanged  as  a  result  of 
these  conunents. 

After  careful  review  of  all  available 
information  including  the  comments 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  change  in 
compliance  time,  the  logic  reference 
change,  the  incorporation  of  known 
aircraft  that  these  TCAS  II  processor 
imits  are  installed  on,  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  changes  and 
corrections  will  not  change  the  meaning 
of  the  AD  nor  add  any  additional 
burden  upon  the  public  than  was 
already  proposed. 

The  FAA  estimates  that  3,000  TCAS 
n  processors  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  workhour  per 
processor  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estinuited 
to  be  $165,000.  These  figures  are  based 
on  the  assumption  that  none  of  the 
operators  of  the  airplanes  equipped  with 
the  affected  TCAS  II  processors  have 
accomplished  the  actions  specified  in 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR. 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-01-05    Allied  Signal  Aerospace 
Company,  Air  Transport  Avionics 
(fonnerly  Bendix/King  Air  Transport 
Avionics  Division):  Amendment  3&- 
8787;  Docket  No.  93-CE-46-AD. 

Applicability  Traffic  Alert  and  Collision 
Avoidance  Syslem  II  processors  that  are 
installed  on.  but  not  limited  to  the  following 
airplanes  (all  serial  numbers),  certificated  in 
any  category: 
Aerospatiale  ATR— 42; 
Airbus  Industries  A-340; 
Beech  Model  65-A90  airplanes; 
Boeing  727-100.  727-200.  737-200.  737-300. 

737-400.  737-500.  747-100.  747-200.  747- 

300.  747-400.  747SP.  757-200.  767-200. 

and  767-300  Series  airplanes; 
de  Havilland  DHC-7  series  and  Model  DHC- 

8-100  airplanes; 
Fokker  Models  F  28  Mark  1000  and  Mark 

4000  airplanes; 
General  Dynamics  Models  Convair  340  and 

440  airplanes: 
Gulfstream  Models  G-15.9  and  G-IV 

airplanes; 
Locliheed  LlOll  series  airplanes; 
McDonnell  Douglas— DC-8-60,  DC-9-31. 

DC-9-51,  DC-10-10  DG-10-30,  DC-13- 

30F,  MD-11,  and  MD-80  series  airplanes; 

and 
Rockwell  International  NA-265-65  airplanes. 

Compliance:  Prior  to  December  31, 1994, 
unless  already  accomplished. 

To  prevent  collisions  or  near  misses  caused 
by  incompatibility  between  the  traffic  alert 
and  collision  avoidance  system  (TCAS)  II 
processors  and  ihe  current  air  traffic  control 
system,  accomplish  the  following: 

(a)  Remove  any  TCAS  II  processor  with  a 
fjart  number  (P/N)  suffix  listed  in  the 
"Existing  P/N  Suffix'  column  of  the  table 


l>elow,  and  install  a  corresponding  TCAS  11 
processor  with  a  F/N  listed  in  the  "New  P/ 
N  Suffix"  column  of  the  table  below: 


Existing  P/N  suffix 

New  P/N 
suffix 

-0102  or  -0107  „ 

-0108 

-0203  or  -0207 

-0208 

-0301.  -030?,  or  -0307 

-0402,  -0405,  Of  -0407  _ 

-0504  or  -0507 

-0606  or  -0607 „... 

-61 01  

-0308 
-O408 
-0508 
-0608 
-0108 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  Parkway, 
Suite  210C.  Atlanta.  Georgia  30349.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office  (AGO). 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  l>e 
obtained  from  the  Atlanta  AGO. 

(d)  Information  that  relates  to  the  proposed 
AD  may  be  examined  at  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

(e)  This  amendment  (39-8787)  becomes 
effective  on  February  4, 1994. 

Issued  in  Kansas  City,  Missouri,  on 
December  29. 1993.   ' 
Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  93-32113  Filed  12-30-93;  8;45  am] 
BILUNO  COOE  4»i»-i»-U 


14  CFR  Part  39 

[Docket  No.  93-NM-68-AD;  AmendnMnt 
39-8786;  AD  94-01-04] 

Airworthiness  Directives;  Honeywell 
Traffic  Alert  and  Collision  Avoidance 
System  II  Computer  Units,  as  Installed 
on  Various  Transport  Category 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Honeywell  Traffic  Alert 
and  Collision  Avoidance  System  II 
(TCAS  11)  computer  units  installed  on 
various  transport  category  airplanes, 
that  requires  replacing  certain  TCAS  II 


computer  units  with  new  units  that 
incorporate  updated  collision  avoidance 
system  (CAS)  logic,  and  modifying  the 
computer  surveillance  logic.  TTiis 
amendment  is  prompted  by  the 
development  of  candidate 
enhancements  to  TCAS  11  logic  that  will 
improve  its  utility  and  increase  its 
overall  operational  acceptance.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  collisions  or  near 
misses  caused  by  incompatibility 
between  the  TCAS  II  processors  and  the 
current  air  traffic  control  system. 
DATES:  Effective  February  4. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  4, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Honeywell  Inc.,  Commercial  Flight 
Systems  Group.  Air  Transport  Systems 
Division,  P.O.  Box  21111,  Phoenix, 
Arizona  85036.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Abby  Malmir,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
132L,  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California  90806- 
2425:  telephone  (310)  988-5351;  fax 
(310) 988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Honeywell  Traffic  Alert 
and  Collision  Avoidance  System  11 
(TCAS  II)  computer  units  installed  on 
various  transport  category  airplanes  was 
published  in  the  Federal  Register  on 
September  9,  1993  (58  FR  47407).  That 
action  proposed  to  require  replacing 
certain  TCAS  II  computer  units  with 
new  units  that  incorporate  updated 
collision  avoidance  system  (CAS)  logic, 
and  modifying  the  computer 
surveillance  logic. 

Since  the  issuance  of  the  notice,  an 
additional  change  to  Version  6.04A 
collision  avoidance  system  (CAS)  logic 
was  recommended  at  a  meeting  held  to 
disruss  the  progresHTiade  in 
implementing  logic  modification  6  04A. 


Meeting  attendees  included 
representatives  from  the  FAA  and 
European  civil  aviation  authorities,  U.S. 
and  European  aviation  industry,  and 
U.S.  operators.  The  logic  change  that 
was  recommended  involves  reducing 
imnecessaiy  crossing  resolution 
advisories  (RA).  That  change  is  included 
in  a  new  enhanced  software  package 
(identified  as  Version  6.04A),  specified 
in  Mitre  letter  F04fr-L-0069,  dated 
September  21, 1993. 

Subsequently,  Honeywell  Inc.  has 
issued  Service  Bulletin  4066010-34- 
SW16,  dated  December  20, 1993.  The 
service  bulletin  describes  procedures  for 
converting  certain  TCAS 11  computer 
units  to  new  units  (Version  6.04A).  The 
new  imits  incorporate  all  of  the  logic 
changes  specified  in  the  preamble  to  the 
notice,  including  updating  CAS  logic, 
modifying  the  computer  surveillance 
logic  to  ensure  that  these  units 
accommodate  Mode  C  altitude  input  of 
100-foot  increments,  and  ensuring  that 
the  system  will  be  tracked  and 
coordinated  by  intruding  aircrafl  when 
the  Mode  S  transponder  CA  field  is  set 
at  CA=7.  The  conversion  is  onboard- 
loadable,  or  it  may  be  accomplished  at 
a  field  repair  shop.  The  first  method 
involves  daU  loading  the  TCAS  II 
computer  unit  in  the  aircraft  equipment 
bay  using  an  ARINC  615  or  603  data 
loader.  The  second  method  entails 
performing  a  final  test,  and  then 
programming  the  TCAS  II  computer  unit 
to  convert  it  to  the  latest  enhanced 
version  at  a  field  repair  shop. 

The  notice  proposed  that  operators 
accomplish  the  modification 
requirements  of  this  AD  in  accordance 
with  a  method  approved  by  the  FAA. 
However,  the  FAA  has  reviewed  and 
approved  the  Honeywell  service 
bulletin  discussed  previously,  and  has 
determined  that  accomplishment  of  this 
service  bulletin  is  an  appropriate 
method  of  compliance.  Consequently, 
the  FAA  has  revised  paragraph  (a)  of  the 
final  rule  to  cite  the  Honeywell  service 
bulletin  as  the  appropriate  source  of 
service  information,  and  has  removed 
the  language  referring  to  accomplishing 
the  actions  "in  accordance  with  a 
method  approved  by  the  FAA."  Even 
though  this  language  has  been  deleted 
from  paragraph  (a),  operators  may  still 
be  permitted  to  accomplish  the  actions 
in  accordance  with  an  FAA-approved 
method  under  the  provisions  of 
paraeraph  (c)  of  the  final  rule. 

In  light  of  this  new  data  and  software 
developement,  the  FAA  has  revised  the 
final  rule  by  changing  the  reference  to 
Mitre  letter  F046-L-0056.  dated  July  20, 
1993,  which  appeared  in  paragraph 
(a)(1)  of  the  NPRM,  to  Mitre  letter  F046- 
L-0069,  dated  September  21.  1993, 
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since  t  le  latter  identifies  the  enhanced 
soflwa^  package.  Since  the  original 
Version  6.04A  software  was  never 
issued^  no  operator  could  have  installed 
that  ve  rsion.  Therefore,  no  redundant 
actioni  would  be  required  on  the  part  of 
any  op  jrator  as  a  result  of  this  change. 

Sine  5  the  enhanced  Version  6.04A 
softwa  e  introduces  a  change  in  the 
operat  on  of  the  aircraft,  the  FAA  also 
finds  t  lat  a  revision  to  the  Airplane 
Fliglit  .lanual  (AFM)  is  necessary  as  a 
confor  ning  change  to  correspond  with 
that  ne  at  software  configuration.  The 
AFM  r  ivision  is  advisory  only,  and  will 
ensure  that  the  flight  crew  is  aware  of 
the  cha  nges  associated  with  the  new 
softwaj  e  installation.  Consequently, 
paragri  ph  (b)  has  been  added  to  the 
final  nj  le  to  reflect  this  informational 
AFM  n  vision. 

Inter  tsted  persons  have  been  afforded 
an  opp  >rtunity  to  participate  in  the 
making  of  this  amendment.  Due 
considi  ration  has  been  given  to  the 
comme  nts  received  in  response  to  the 
notice: 

One  I  :ommenter.  Honeywell,  objects 
to  the  J  roposed  compliance  date  of 
Deceraler  30. 1993,  and  states  that 
Deceml  ler  31, 1994.  represents  a  more 
realistii :  compliance  timeframe. 
Honeyi  fell  indicates  that  operators  vary 
in  theii  ability  to  load  the  updated 
softwar  i  due  to  maintenance  and 
aircraft  schedules  and  data-load/test 
resourc  «.  Honeywell  states  that, 
althoug  1  it  has  been  working 
aggress  vely  to  implement  the  latest 
change,  that  change  has  resulted  in  a 
delay  ii  the  date  operators  will  be  able 
to  impli  iment  the  latest  change. 

Sevei  al  other  commenters  also  request 
that  the  FAA  extend  the  proposed 
complis  nee  date  from  3  to  18  months 
after  the  date  specified  in  the  proposal 
in  ordei  to  accommodate 
implementation,  verification, 
certification,  and  incorporation  of  the 
proposed  software  change  into  existing 
installa  ions.  One  commeHter,  the  Air 
Transpc  rt  Association  (ATA)  of 
Ameria .,  supports  implementation  of 
the  late$t  enhanced  Version  6.04A.  and 
requests  that  the  FAA  issue  a 
supplen  lental  notice  of  proposed 
rulemak  ing  (NPRM)  to  propose  that  this 
revised  joftware  be  retrofitted  by  June 
ATA  contends  that  significant 


30.  199  

differen|:es  exist  between  Version  6.04 A 

and  the 

Anothei 


atest  enhanced  version. 

comnienter  requests  that  the 
FAA  so  icit  comments  from  foreign 
agenciei  participating  in  TCAS 
evaluati  )n  and  simulations  to  help 
ensure  t  lat  the  proposed  Version  6.04A 
revision  will  be  compatible  and 
acceptal  le.  ■>. 


The  FAA  concurs  partially  with  these 
requests  to  extend  the  compliance  time. 
The  FAA  has  considered  the  safety 
implications,  the  time  necessary  for 
approval  of  the  enhanced  Version  6.04A 
software,  the  size  of  the  fleet,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of 
implementation  of  the  modification.  In 
light  of  these  considerations,  the  FAA 
has  determined  that  a  compliance  date 
of  December  31,  1994,  is  appropriate. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  to  specify  the  revised 
compliance  date. 

However,  in  response  to  the  requests 
that  a  supplemental  NPRM  be  issued 
and  that  further  public  comments  be 
solicited,  the  FAA  submits  the 
following.  Comments  received  in 
response  to  the  proposal  reflect 
unanimous  support  for  implementation 
of  the  latest  enhanced  Version  6.04A 
software.  The  FAA  considers  the  logic 
change  (reduction  of  unnecessary 
crossing  RA's)  incorporated  in  the 
enhanced  software  to  be  a  minor 
change.  The  intent  of  this  AD  is  to 
require  that  the  addressed  unsafe 
condition  be  corrected  by  installing 
modified  TCAS  II  computer  units  that 
incorporate  i^jdated  CAS  logic.  The 
FAA  has  determined  that  a  requirement 
to  implement  Version  6.04A  software, 
including  the  latest  enhancement,  will 
meet  that  intent,  will  not  alter  the 
substance  of  the  rule,  and  will  impose 
no  additional  burden  on  any  member  of 
the  public.  Additionally,  issuance  of  a 
supplemental  NPRM  would  necessitate 
(under  the  provisions  of  the 
Administrative  Procedure  Act)  reissuing 
the  notice,  reopening  the  period  for 
public  comment,  considering  additional 
comments  received,  and  eventually 
issuing  a  final  rule;  the  time  required  for 
that  procedure  may  be  as  long  as  four 
additional  months.  In  light  of  this,  and 
in  consideration  of  the  amount  of  time 
that  has  already  elapsed  since  issuance 
of  the  original  NPRM.  the  FAA 
concludes  that  solicitation  of  further 
public  comment  is  not  necessary  and 
that  further  delay  of  this  final  rule 
action  is  not  appropriate. 

One  commenter  requests  that  the  FAA 
require  Honeywell  TCAS  II  processors 
that  are  already  installed  be  operated  in 
the  "traffic  advisory  (TA)  only"  mode 
until  the  updated  software  package  is 
installed.  The  commenter  indicates  that 
"possible  hidden  problems"  could  exist 
between  the  different  versions  of  logic 
that  are  installed  currently  in  the  TCAS 
n  processors. 

The  FAA  does  not  concur  with  the 
commenter's  request.  Operation  of 
currently  installed  TCAS  II  processors 
in  the  "TA  only"  mode  would  impair 
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the  capability  of  those  processors  to 
alert  the  flight  crew  of  appropriate 
aircraft  maneuvers  that  must  be  taken  to 
prevent  mid-air  collisions.  Further,  the 
FAA  is  imaware  of  any  "possible 
hidden  problems"  between  the  different 
versions  of  logic  installed  currently  in 
the  TCAS  n  processors,  as  suggested  by 
the  commenter.  Therefore,  the  FAA 
concludes  that  currently  installed  TCAS 
n  processors  should  not  be  operated  in 
the  "TA  only"  mode  until  the  updated 
software  packaged  is  installed. 

One  commenter  requests  clarification 
of  the  unsafe  condition  specified  in  the 
proposed  rule.  This  commenter  points 
out  differences  in  the  wording  of  the 
imsafe  condition  between  this  proposed 
rule  and  two  existing  proposals  that 
address  the  same  CAS  logic  change  for 
Rockwell  International/Collins  Air 
Transport  Division  (Collins),  and  Allied 
Signal  Aerospace  Company/Air 
Transport  Avionics  (Allied  Signal). 
TCAS  II  processors.  From  this  conunent, 
the  FAA  infers  that  the  commenter 
requests  that  the  proposed  statement  of 
imsafe  condition  more  closely  parallels 
the  statement  of  unsafe  condition  in  the 
other  two  proposals  addressing  the  same 
subject. 

Tbe  FAA  concurs.  The  FAA  has 
revised  the  imsafe  condition  specified 
in  this  final  rule  to  coincide  with  the 
proposals  that  address  Collins  and 
Alhed  Signal  TCAS  II  processors  to 
more  explicitly  reference  safiety 
considerations,  as  follows:  "*  *  *  to 
prevent  collisions  or  near  misses  caused 
by  incompatibility  between  the  TCAS  II 
processors  and  the  current  air  traffic 
control  system." 

One  commenter.  Falcon  Jet 
Corporation,  indicates  that  Honeywell 
TCAS  II  processors  are  installed  on 
Mystere-Falcon  Model  50  and  900  series 
airplanes,  and  requests  that  these 
airplanes  be  included  in  the  portion  of 
the  applicability  of  the  AD  that  lists 
airplanes  on  which  this  TCAS  II 
processor  may  be  installed.  The  FAA 
concurs  with  the  commenter's  request 
and  has  revised  the  final  rule 
accordingly.  In  addition,  the  FAA  has 
become  aware  of  other  airplane  models 
affected  by  this  AD  and  has  included 
those  models  in  that  portion  of  the 
applicability  statement  of  the  final  rule. 
The  FAA  clarifies  that,  as  stated  in  the 
preamble  and  the  applicability  of  the 
proposal,  the  affected  Honeywell  TCAS 
n  processors  are  installed  on  various 
transport  category  airplanes  and  are  not 
limited  only  to  those  airplanes  listed  in 
the  apphcability  of  this  AD. 

Several  commenters  request  that  the 
FAA  revise  the  economic  impact 
information  specified  in  the  proposal  to 
reflect  costs  borne  by  suppliers. 


installers,  and  airline  operators 
associated  with  development,  testing. 
and  certification  of  tlie  modified 
processor. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  revise  the 
economic  impact  information  contained 
in  this  AD.  The  appropriate  number  of 
hours  required  to  accomplish  the 
required  actions,  specified  as  3  in  the 
economic  impact  information,  below, 
was  provided  to  the  FAA  by  the 
processor  manufacturer  based  on  the 
best  data  available  to  date.  This  number 
represents  the  time  required  to  gain 
access,  remove  the  existing  processor, 
install  a  diskette  containing  the  revised 
software,  and  close  up.  The  cost 
analysis  in  AD  rulemaking  actions 
typically  does  not  include  costs 
associated  with  development,  testing, 
and  certification  of  a  modified 
processor,  as  suggested  by  the 
commenter. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  2,700 
transport  category  airplanes  in  the 
worldwide  fleet  on  which  the 
Honeywell  TCAS  II  computer  units  may 
be  installed.  The  FAA  estimates  that 
1,150  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$189,750,  or  $165  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States.^r 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation  - 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
wrill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  1 4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-Ol-04    Honejrwell:  Amendment  39- 
8786.  Docket  93-NM-68-AD. 
Applicability:  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  II  computer  units; 
part  numbers  4066010-901,  -902.  and  -903; 
as  installed  on,  but  not  limited  to,  the 
following  airplanes,  certificated  in  any 
category: 

Airbus  Industrie  Model  A300-600,  A310- 

200.  A31O-300,  A320-200.  and  A340  series 

airplanes; 
Boeing  Model  727-100  and  -200;  737-100. 

-200.  -300.  and  -400;  747-100,  -200. 

-300.  -400  and  747SP;  757-200  and  -500; 

and  767-200  and  -300  series  airplanes: 
Cessna  Citation  Model  CS50  and  C560  series 

airplanes,  and  Cessna  Citation  III  and  VII 

series  airplanes; 
Canadair  Challenger  Model  CL-600-2B1& 

and  -2A12  series  airplanes; 
British  Aerospace  Model  125-SOOA; 
Gulfstieam  Model  GII.  GIIB.  GUI,  and  GIV 

series  airplanes; 
Lockheed  Model  L-lOll  series  airplanes; 
McDonnell  Douglas  Model  DC-9-10.  -20, 

-30-.  -40.  and  -50;  DC-IO-IO.  -15,  -30. 
.   and  -40;  MD-1 1 ;  and  DC-9-80  series 

airplanes;  and  Model  MD-SS  airplanes; 
Dassault  Aviation  Model  Mystere-Falcon  50 

and  900  series  airplanes; 
Short  Brothers  Model  SD3-60  series 

airplanes; 
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de  Haviliand  Model  DHC-»-100  and  DHC- 

7  series  airplanes; 
Fokker  Model  F27  series  airplanes;  and 
Corporate  Jets  Limited  Model  BAe  125-800A 

and  BAe  125-lOOOA  series  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collisions  or  near  misses  caused 
by  incompatibility  between  the  TCAS II 
processors  and  the  current  air  traffic  control 
system,  accomplish  the  following: 

(a)  Before  December  31, 1994,  accomplish 
the  requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with 
Honeywell  Service  Bulletin  4066010-34- 
SW16,  dated  December  20,  1993. 

(1)  Remove  existing  Honeywell  TCAS  II 
computer  units,  part  numbers  4066010-901, 
-902,  and  -903,  and  replace  those  units  with 
new  units  that  incorporate  updated  collision 
avoidance  system  (CAS)  logic,  identiHed  as 
Version  6.04A  in  Mitre  letter  F046-L-0069, 
dated  September  21, 1993. 

(2)  Modify  the  computer  surveillance  logic 
on  Honeywell  TCAS  II  computer  units,  part 
numbers  4066010-901,-902,  and  -903,  to 
ensure  that  these  units  accommodate  Mode  C 
altitude  input  of  100-foot  increments  and  that 
the  system  will  be  tracked  and  coordinated 
by  intruding  aircraft  when  the  Mode  S 
transponder  CA  field  is  set  at  CA=7. 

(b)  Prior  to  further  flight  after 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AD,  revise  the  Airplane  Flight 
Manual  (AFM)  or  AFM  Supplement  by 
accomplishing  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD. 

(1)  Revise  the  Normal  Procedures  Section 
of  the  AFM  to  include  the  appropriate  TCAS 
operating  characteristic  relative  to  the 
modifications  required  by  paragraph  (a)  of 
this  AD,  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate;  or 

(2)  Revise  the  Normal  Procedures  Section 
of  the  AFM  to  include  the  following  TCAS 
operating  characteristic  relative  to  the 
modification  required  by  paragraph  (a)  of  this 
AD.  This  may  be  accomplished  by  inserting 

a  copy  of  this  AD  in  the  AFM  or  AFM 
Supplement. 

"All  Resolution  Advisory  (RA)  and  Traffic 
Advisory  (TA)  aural  messages  are  inhibited  at 
8  radio  altitude  of  less  than  1.100  feet  above 
ground  level  (AGL)  climbing,  and  less  than 
900  feel  AGL  descending." 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Avionics 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 
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(e)  Th«  replacement  and  modification  shall 
be  done  |n  accordance  with  Honeywell 
Service  bulletin  406601O-34-SW16.  dated 
Decembar  20, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Segister  in  accordance  with  5  U.S.C. 
532(a)  aiid  1  CFR  part  51.  Copies  may  be 
obtained  from  Honeywell  Inc.,  Commercial 
Flight  S)  stems  Group,  Air  Transport  Systems 
Division  P.O.  Box  21111,  Phoenix,  Arizona 
85036.  C  >pies  may  be  inspected  at  the  FAA, 
Transpoi  t  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  at  the 
FAA,  Tn  nsport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3229 
East  Sprnig  Street,  Long  Beach,  California;  or 
at  the  Of  ice  of  the  Federal  Register,  800 
North  Q  pitol  Street,  NW.,  suite  700. 
Washing  on.  DC 

(0  Thi :  amendment  becomes  effective  on 
Februar]  4, 1994. 

Issued  in  Renton,  Washington,  on 
Decembi  r  29, 1993. 
Dairell  1  f .  Pederson, 
Acting  iV  onager.  Transport  Airplane 
Directon  ite.  Aircraft  Certification  Senrice. 
IFR  Doc.  93-32115  Filed  12-30-93;  8:45  am) 
BILUNO  C  >0C  4»10-13-(> 


14  CFR 


Part  39 


[Docket  '4o.  93-CE-47-AD;  Amendment  39- 
8788;  A^  94-01-06] 

Airwor^iness  Directives:  Rocicwell 
International,  Collins  Air  Transport 
Divisiofi,  Traffic  Alert  and  Collision 
Avoidance  System  II  Processors 

AGENCY :  Federal  Aviation 
Admin  stration,  DOT. 

ACTION:  Final  rule. 


SUMMAF  V:  This  amendment  adopts  a 
new  ail  bvorthiness  directive  (AD)  that 
applies  to  certain  Rockwell 
Interna  ional,  Collins  Air  Transport 
Division  (Collins),  Traffic  Alert  and 
CoUisic  n  Avoidance  System  (TCAS)  II 
process  3rs  that  are  installed  on  aircraft. 
This  ac  ion  requires  replacing  the 
existing  TCAS  II  processor  with  a  new 
process  or  that  incorporates  updated 
compul  Bf  logic  or  reprogramming 
certain  processors  while  they  are  still  on 
board  t£e  aircraft.  The  development  of 
candidate  enhancements  to  TCAS  II 
logic  th  it  improves  its  utility  and 
increas  » its  overall  operational 
accepta  nee  prompted  the  proposed 
action.  iThe  actions  specified  by  this  AD 
are  intoided  to  prevent  collisions  or 
near  misses  caused  by  incompatibility 
between  the  TCAS  II  processors  and  the 
current'air  traffic  control  system. 
EFFECnWE  DATE:  February  4,  1994. 

AODRESpES:  Service  information  that  is 
referenced  in  this  AD  may  be  obtained 
from  Rdckwell  International/Collins  Air 
Transp  )rt  Division,  400  Collins  Road, 


NE;  Cedar  Rapids,  Iowa  52498. 
Information  that  relates  to  this  AD  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
OfHce  of  the  Assistant  Chief  Counsel, 
room  1558,  601  E.  12th  Street.  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  A.  Souter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office,    ■ 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4134; 
facsimile  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  applies  to  certain  Collins  TCAS  11 
processors  that  are  installed  on  aircraft 
was  published  in  the  Federal  Register 
on  September  9, 1993  (58  FR  47409). 
The  action  proposed  to  require  (1) 
removing  from  service  all  processors 
that  do  not  have  computer  logic 
"Change  6.04A"  incorporated;  and  (2) 
mandatory  incorporation  of  "Change 
6.04A"  into  the  TCAS  II  computer 
system. 

The  affected  TCAS  II  processors  are 
not  designed  for  a  specific  aircraft  type. 
The  Collins  TCAS  II  processors  are 
installed  on,  but  not  limited  to  the 
following: 

General  Aviation  Airplanes 

Astra  Model  1125  airplanes 

BAC  Model  1-11  airplanes 

British  Aerospace  Model  125-800  airplanes 

Beech  Models  C90A,  B200,  300,  350,  and 

400A  airplanes 
Canadair  Models  CL-600,  CL-60O-2B16,  CL- 

601,  a/-601-lA.  and  CL-601-3A 

airplanes 
Learjet  Models  31,  55,  and  60  airplanes 
Falcon  Models  20,  50,  200,  and  900  airplanes 
Gulfstream  Models  G2  and  G3  airplanes 
British  Aerospace  Models  HS- 125-700 

airp'lanes  and 
Sabreliner  Model  60  airplanes 

Air  Transport  Airplanes 

Aerospatiale  Models  ATR-42  and  ATR-72 

airplanes 
Airbus  Industries  Models  A300B2,  A-300B, 

and  A-320  airplanes 
British  Aerospace  Models  ATP  and  146 

airplanes 
Boeing  Models  707,  727,  737.  747,  757.  and 

767  airplanes 
British  Aerospace/ Aerospatiale  Model 

Concorde  SST  airplanes 
de  Haviliand  DHC-7  and  DHC-8  series 

airplanes 
McDonnell  Douglas  Models  DC-8.  DC-9. 

DC-10,  MD-80,  and  MD-11  airplanes 
Ilyushin  Model  IL-86  airplanes 
Lockheed  Model  L-1011  airplanes 
SAAB  Models  SF340A  and  SF340B  airplanes 

and 
Shorts  Models  SD3-6D-300  airplanes 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  from  31  difiEBient 
■  owners,  operators,  manu£acturers,  and 
organizations. 

All  commenters  express  their  concern 
of  the  FAA's  compliance  date  of 
December  30. 1993.  The  following 
summarizes  the  compliance  times  that 
the  commenters  recommended: 

•  21  recommended  one  year  or  less; 

•  3  recommended  longer  than  one 
year  and 

•  7  recommended  an  extension 
without  a  proposed  time. 

The  National  Air  Traffic  Controllers 
Association  and  the  Airline  Pilots 
Association  both  recommend  an 
"aggressive  implementation"  of 
"Change  6.04A".  The  FAA  has  re- 
evaluated the  December  30, 1993, 
compliance  time  and  has  determined 
that  the  compliance  time  should  be 
changed  to  December  31, 1994.  In 
addition,  "Change  6.04A"  has  been 
upgraded  to  "Change  6.04A  Enhanced", 
which  eliminates  unnecessary  non- 
crossing  resolution  advisories  (RA's) 
included  in  "Change  6.04A".  Collins 
has  assured  the  FAA  that  (1)  the 
upgrade  to  "Change  6.04A  Enhanced"  is 
minor  and  will  be  incorporated  in  the 
logic  change  for  the  TCAS  II  processor 
upgrades;  and  (2)  this  compliance  time 
correlates  with  their  schedule  for 
disseminating  service  information  and 
kits  necessary  to  accomplish  the 
incorporation  of  "Change  6.04A 
Enhanced".  The  proposed  AD  has  been 
changed  to  reflect  the  compliance  time 
change  and  logic  change  described 
above. 

One  commenter  states  that  the 
affected  aircraft  operators  should 
operate  their  TCAS  II  units  in  the  "TA 
Mode  Only"  until  the  new  logic  is 
incorporated  because  of  possible  hidden 
problems  that  could  exist  between 
different  logic  versions  currently 
installed,  li^e  FAA  does  not  concur  that 
these  TCAS  II  units  should  be  operated 
in  the  "TA  Mode  Only".  The 
information  provided  by  an  RA  may 
prove  to  be  useful  to  the  pilot.  The  pilot 
has  the  option  of  whether  to  utilize  the 
RA  information.  The  proposed  AD  is 
tmchanged  as  a  result  of  this  comment. 

A  commenter  recommends 
referencing  Collins  Service  Bulletin  (SB) 
No.  16,  TTR-«2tt-34-16,  dated 
December  9. 1993,  as  a  way  of 
complying  with  the  proposed  AD.  The 
FAA  concurs  that  this  service 
information  is  a  way  of  complying  with 
the  proposed  action,  and  has  included 
a  note  in  the  final  rule  that  so  indicates 
this. 

Another  commenter  proposes  a 
change  to  the  proposed  AD  that  would 


allow  reprogramming  the  existing  unit 
on  board  the  aircraft  as  a  method  of 
compliance  with  the  proposed  action. 
The  FAA  concurs  that  certain  existing 
TCAS  n  part  numbers  may  be 
reprogrammed  with  the  unit  on  board 
the  aircraft.  The  proposed  AD  has  been 
modified  to  include  this  method  on  the 
applicable  TCAS  II  processor  part 
nimibers. 

.  One  commenter  states  that  refierence 
to  the  SAAB  340B  airplanes  in  the 
General  Aviation  Airplanes  list  should 
be  deleted.  This  commenter  also 
recommends  that  reference  to  the 
Aerospatiale  ATR-42  and  ATR-72 
airplanes  be  moved  from  the  General 
Aviation  Airplanes  list  to  the  Air 
Transport  Airplanes  list.  The  FAA 
conciirs  and  has  revised  the  proposed 
AD  accordingly. 

One  commenter.  who  supports  the 
implementation  of  "Change  6.04A 
Enhanced",  requests  that  the  FAA  issue 
a  supplementary  notice  of  propo^d 
rulemaking  (NPRM)  to  propose 
installing  this  revised  software  by  Jime 
30, 1995.  This  commenter  states  that 
significant  differences  exist  between 
"Change  6.04A"  and  "Change  6.04A 
Enhanced".  The  FAA  does  not  concur. 
Comments  received  in  response  to  the 
proposed  AD  reflect  unanimous  support 
for  implementing  "Change  6.04A 
Enhanced".  The  FAA  considers  the 
logic  change  (which  reduces  non- 
crossing  RA's)  to  be  minor.  The  intent 
is  to  correct  the  unsafe  condition  by 
installing  modified  TCAS  II  computer 
units  that  incorporate  updated  logic. 
The  FAA  has  determined  that  the 
requirement  to  implement  Version 
6.04A  software,  including  the  latest 
enhancement,  will  (1)  correct  the  unsafe 
condition;  (2)  maintain  the  same  intent 
originally  proposed  without  altering  the 
substance  of  the  proposed  rule;  and  (3) 
impose  no  additional  burden  on  the 
public  than  was  previously  proposed. 
In  addition,  issuing  a  supplemental 
NPRM  would  necessitate  (under  the 
provisions  of  the  Administrative 
Procedures  Act)  reissuing  the  notice, 
reopening  the  public  comment  period, 
considering  any  additional  comments 
received,  and  eventually  issuing  a  final 
rule.  The  time  required  for  these 
procedures  could  take  as  long  as  four 
additional  months.  In  light  of  this,  and 
in  consideration  of  the  amount  of  time 
that  has  already  elapsed  since  issuance 
of  the  original  NPRM.  the  FAA 
concludes  that  soliciting  further  public 
comment  is  not  necessary  and  that 
further  delay  of  the  final  rule  action  is 
not  appropriate. 

Several  commenters  request  that  the 
FAA  revise  the  economic  impact 
specified  in  the  proposed  AD  to  reflect 


costs  associated  with  the  development, 
testing  prior  to  certification,  and 
certification  of  the  modified  processor. 
These  costs  would  be  absorbed  by 
suppliers,  installers,  and  airline 
operators.  The  FAA  does  not  concur 
that  the  economic  impact  statement 
include  this  information.  The  5 
workhours  necessary  to  accomplish  the 
proposed  action  was  provided  to  the 
FAA  by  the  TCAS  II  processor 
manufacturer  based  on  the  best  data 
available  to  date.  This  number 
represents  the  time  required  to  install 
the  revised  software  and  test  for  proper 
operation  after  installation.  The  cost 
analysis  in  AD  rulemaking  actions 
typically  does  not  include  costs 
associated  with  development,  testing 
prior  to  certification,  and  certification  of 
a  modified  processor.  The  proposed 
action  remains  unchanged  as  a  result  of 
these  comments. 

After  careful  review  of  all  available 
information  including  the  comments 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  change  in 
compliance  time,  the  logic  reference 
change,  the  option  of  reprogramming 
certain  units  on  board  the  aircraft, 
reference  to  ColUns  SB  No.  16.  TTR- 
920-34-16.  dated  December  9, 1993. 
and  minor  editorial  corrections.  The 
FAA  has  determined  that  these  changes 
and  corrections  will  not  change  the 
meaning  of  the  AD  nor  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

The  FAA  estimates  that  1,995  TCAS 
n  processors  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  5  workhours  per 
processor  (1  workhour  for  installation 
and  4  workhours  for  operational  testing) 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $548,625.  These  figures  are  band 
on  the  assumption  that  none  of  the 
operators  of  the  airplanes  equipped  with 
the  affected  TCAS  II  processors  have 
accomplished  the  actions  specified  in 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
■accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 


39.13    [Ai 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

94-01-06    Rockwell  latenational,  CoUina 
Air  Trutspoft  Dirisioii:  Amendment  39- 
8788;  Docket  No.  93-CE-47-AD. 
Applicability.Jnfdc  Alert  and  Ck)IUsion 
Avoidance  System  n  processors  that  are 
installed  on,  but  not  limited  to  the  following 
airplanes  (all  serial  numbers),  certificated  in 
any  category: 

General  Aviation  Airplanes 

Astra  Model  1125  airplanes 

BTAC  Model  1-1 1  airplanes 

British  Aerospace  Model  125-800  airplanes 

Beech  Models  C90A,  8200, 300, 350,  and 

400A  airplanes 
Canadair  Models  CL-600.  CL-60O-2B16,  CL- 

601 ,  CL-601-1 A .  and  CL-601-3  A 

airplanes 
Learjet  Models  31, 55,  and  60  airplanes 
Falcon  Models  20,  50.  200.  and  900  airplanes 
Gulfstieam  Models  C2  and  G3  airplanes 
British  Aerospace  Models  HS-1 25-700 

airplanes  and 
Sabreliner  Model  60  airplanes 

Air  Transport  Airplanes 

Aerospatiale  Models  ATR-42  and  ATR-72 

airplanes 
Airbus  Industries  Models  A300B2,  A-300B, 

and  A-320  airplanes 


BritishlAerospace  Models  ATP  and  146 

airpl  ines 
Boeing  Models  707.  727,  737.  747.  757.  and 

767 1  irplanes 
British  Aerospace/ Aerospatiale  Model 

Conqorde  SST  airplanes 
de  Havilland  DHC-7  and  DHC-8  series 

airpl  ines 
McDonnell  Douglas  Models  DC-8,  DC-9,  and 

DC-IO,  MD-80,  and  MD-11  airplanes 
liyushih  Model  IL-86  airplanes 
[.ockhepd  Model  L-1011  airplanes 
SAAB  Models  SF340A  and  SF340B  airplanes 

and  I 
Shorts  Models  SD3-60-300  airplanes. 

Compliance:  Prior  to  December  31. 1994, 
unless  elready  accomplished. 

To  p^vent  collisions  or  near  misses  caused 
by  incHmpatibility  between  the  traffic  alert 
and  collision  avoidance  system  (TCAS)  II 
procesiors  and  the  current  air  traffic  control 
system^  accomplish  the  following: 

(a)  lijcorporate  "Change  6.04A  Enhanced" 
by  accomplishing  either  (1)  or  (2)  below,  as 
applicable: 

(1)  Remove  any  TCAS  II  processor  with  a 
part  ni»nber  (P/N)  suffix  listed  in  the 
"Existing  P/N  Suffix"  column  of  the  table 
below,  pnd  install  a  corresponding  TCAS  II 
proces^r  with  a  P/N  listed  in  the  "New 
P/N  Si  ifRx"  column  of  the  table  below: 


-001. 
-012, 
-102. 
-014 


Existing  P/N  suffix 


-002,-011,  ... 

-612 

111,or-112 


NewP/ 
Nsuffix 


-020 

-120 
-320 


Nota  1:  Collins  SB  No.  16,  TTR-920-34- 
16,  dat  d  December  9. 1993.  specifies 
procedures  for  incorporating  the  referenced 

New  P/N  suffixes. 

(2)  Change  the  part  number  of  the  TCAS  II 
unit  on  board  the  aircraft  by  reprogramming 
the  software  with  a  data  loader  in  order  to 
obtain  the  New  P/N  Suffix  as  specified  in  the 
fbllowi  ig  table: 


-012, 
-112. 
-014. 


Existing  P/N  suffix 


NewP/ 
Nsuffix 


-020 
-120 
-320 


Note  2:  Units  with  P/N  suffix  of -001. 
-002,  -  Ml.  -102.  -11.  and  -612  cannot  be 
reprogi  immed  on  board  the  aircraft. 

Note  3:  Operators  are  encouraged  to  update 
the  Air  )lane  Flight  Manual  (AFM)  or  AFM 
Supplrtnent.  Collins  TTR-920  TCAS  U 
Transmitter  Receiver  Service  Information 
Letter  a-93.  titled  "CAS  Logic  Change 
6.04A"  specifies  the  information  neeided  for 
this  update. 


(b)  S^ial  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requir^ents  of  this  AD  can  be 
accomplished. 

(c)  Ah  alternative  method  of  compliance  or 
adjustiient  of  the  compliance  times  that 
provid( «  an  equivalent  level  of  safety  may  be 
approv  >d  by  the  Manager.  Wichita  Aircraft 


Certification  Office.  1801  Airport  Road. 
Room  100.  Mid-Continent  Airport.  Wichita. 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office  (ACO). 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(d)  Service  information  that  is  referenced 
in  this  AD  may  be  obtained  from  Rockwell 
International/Collins  Air  Transport  Division, 
400  CoUins  Road.  NE;  Cedar  Rapids.  Iowa 
52498.  This  information  may  also  be 
examined  at  the  FAA."  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(e)  This  amendment  (39-8788)  becomes 
effective  on  February  4. 1994. 

Issued  in  Kansas  City,  Missouri,  on 
December  29, 1993. 
Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
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DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM93-4-000;  Order  No.  563] 

Standards  For  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

Issued  December  23, 1993. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  final  rule  adopting  regulations 
to  standardize  the  content  of,  and 
procedures  for  accessing,  information 
relevant  to  the  availability  of  service  on 
interstate  pipelines.  The  Commission's 
standards  will  require  pipelines  to  make 
this  information  available  on  Electronic 
Bulletin  Boards  (EBBs)  and  through 
downloadable  files  and  will  detail 
procedures  and  protocols  for  EBB 
operation  and  file  transfers. 
DATES:  February  4, 1994.  Pipelines  must 
implement  the  requirements  of  this  rule 
by  June  1, 1994,  except  where  the 
procedures  and  protocols  specify 
otherwise. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  (202)  208-2294. 
Marvin  Rosenberg.  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Conunission,  825  North  Capitol 
Street,  NE.,  Washington.  DC  20426. 
(202)  208-1283. 
Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  (202)  208-0666. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  dociunent  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104.  941  North  Capitol  Street 
NE..  Washington  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  byithe 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing-(202)  208-1397.  To 
access  OPS,  set  your  commujiications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  OPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington  DC  20426. 
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I.  Introduction 

In  Order  No.  636,'  the  Commission 
created  a  new  operating  environment  for 
interstate  pipelines  and  shippers  on 
those  pipelines  by  requiring  pipelines  to 
unbundle  the  sale  of  gas  from  the 
transportation  of  that  gas  and  by 
introducing  a  mechanism  permitting 
shippers  to  trade  unneeded  capacity 
through  Electronic  Bulletin  Boards 
(EBBs)  maintained  by  the  pipelines. 
Because  shippers  will  now  he 
transporting  gas  over  multiple  pipelines, 
the  Commission  concluded  that  the 
development  of  uniform  standards 
covering  the  content  of,  and  methods  for 
accessing,  information  relating  to 
transportation  would  improve  the 
efficiency  of  gas  movement  across  the 
interstate  pip>eline  grid.  To  begin  the 
process  of  developing  the  needed 
standards,  the  Commission  directed  its 
staff  to  convene  a  series  of  informal 
conferences  with  all  facets  of  the  gas 


•  Pipeline  Service  Obligation*  and  Revision*  to 
Regulation*  Governing  SelMmplementing 
Transportation;  and  Regulation  of  Natural  Ca* 
Pipeline*  After  Partial  Wellhead  Decontrol.  S7  FR 
13267  (Apr.  16. 1M2).  m  FERC  Sut*.  k  R^. 
Praamtrfes  f  30.939  (Apr.  S.  1992).  order  on  rehg. 
Order  Na  63«-A.  57  FR  3812S  (August  12. 1992), 
m  FERC  Sut*.  a  Rag*.  Preambles  1 30.950  (August 
3. 1992).  order  on  reh'g.  Order  No.  636-B.  57  FR 
57911  (Dec.  S,  19921,61  FERC  161.272  (1992). 
appeal  pending  *ub  oom..  Atlanta  Gas  IJghi  Co 
and  Chattan€pga  Ga$  Co.  v.  FSBC,  No.  92-6762 
(IllhCir.  Aug.t3.I992). 


industry  to  consider  standards  relating 
to  capacity  allocation.  As  a  result  of 
these  conferences,  the  industry  reached 
consensus  agreements  on  the 
information  about  available  capacity 
that  should  be  included  on  EBBs  and 
the  procedures  and  protocols  for  making 
that  information  available. 

The  Commission  is  adopting  a  final 
rule  reflecting  the  consensus  agreements 
reached  by  the  industry.  The  rule 
amends  the  Commission's  open  access 
regulations  by  requiring  pipelines  to 
provide  standardized  information  about 
the  availability  of  service  on  their     \ 
systems.  This  information  will  be 
provided  both  on  the  pipelines'  EBBs 
and  through  files  which  users  can 
download  from  the  pipelines' 
computers  to  their  own  computers.  The 
rule  further  requires  pipelines  to 
provide  this  information  according  to 
standardized  procedures  and  protocols, 
which  will  be  maintained  in  a 
document  entitled  "Standardized  Data 
Sets  and  Communication  Protocols" 
that  can  be  obtained  at  the  Commission. 
Pipehnes  must  implement  the 
requirements  of  this  rule  by  June  1. 
1994. 

The  Commission  also  recognizes  the 
standards  and  protocols  it  is  adopting 
will  need  to  be  updated  as  more 
experience  with  capacity  release  and  the 
transportation  environment  imder  Order 
No.  636  is  obtained.  The  Commission, 
therefore,  is  proposing  to  continue  the 
industry  conferences  to  consider  and 
propose  modifications  when  needed. 

n.  Reporting  Requirements 

The  Commission  estimates  the  public 
burden  for  the  information  requirement 
imder  this  final  rule — including  the  one- 
time start-up  burden  related  to  pipeline 
EBBs — ^vvrill  average  6.770  hours  per 
company.  The  burden  estimate  includes 
the  time  required  to  review  and 
implement  the  standards,  develop  the 
necessary  software,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  create/validate  common  and 
proprietary  codes/information  and 
complete  and  review  the  information. 
The  information/data  elements  required 
to  be  maintained  on  pipeline  EBBs  will 
be  under  a  new  information 
requirement,  FERC-549(B).  Gas  Pipeline 
Rates:  Capacity  Release  Information. 
The  annual  burden  associated  with  the 
new  FERC-549(B)  information 
requirement  will  be  528.060  hours 
based  on  the  estimated  initial  EBB 
development  burden  and  daily  EBB 
informational  updates  by  an  anticipated 
78  pipeline  respondents. 

Included  in  tne  annual  burden 
estimate  are  40.560  hours  (520  hours  per 
company)  attributable  to  the  creation  of 
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common/proprietaiy  codes  to  identify 
pipelines  and  common  transaction 
points.  The  codification  requirements 
were  not  part  of  the  burden  estimates 
contained  in  the  Commission's  Notice  of 
Proposed  Rulemaking  (NOPR)  issued 
July  29, 1993. 

Because  the  final  rule  contains  new 
information  and  EBB  requirements, 
many  of  which  are  one-time  start-up 
activities,  it  is  anticipated  that  FERC- 
549(B)  burden  will  be  reduced  by  2,250 
hours  per  respondent  (for  a  total 
Feducticm  of  175,500  hours  for  all 
respondents)  the  year  following  the 
implementation  of  the  EBB  systems. 

Arkla  Energy  Resources  Company  and 
Mississippi  River  Transmission 
Corporation  state  that  providing 
comments  on  the  burden  estimate  in  the 
NOPR  is  difficult  until  final  resolution 
of  EBB  issues.  Interstate  Natural  Gas 
Association  of  American  states  the 
burden  estimate  in  the  NOPR  is 
reasonable  for  the  items  included  in  the 
proposed  rule,  but  would  be  too  low  if 
additional  items,  such  as  common  codes 
are  included.  No  party  has  submitted 
contrary  data  on  a  revised  burden 
estimate  for  the  requirements  proposed 
in  the  NOPR  The  only  significant 
change  from  the  NOPR  is  the 
requirement  to  create  a  common  code 
data  base  and  the  Commission  has 
revised  its  estimate  to  include  the 
additional  burden  of  this  effort. 
Accordingly,  the  Commission  finds  its 
burden  estimates  reasonable. 

Interested  persons  may  send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
information  requirement,  including 
suggestions  for  reductions  of  the 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE..  Washington,  DC 
20426  (AttenUon:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415,  FAX  (202)  208-2425];  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission). 

m.  Background 

In  Order  No.  636,  the  Commission 
required  pipelines  to  establish  EBBs  to 
provide  shippers  with  equal  and  timely 
access  to  relevant  information  about  the 
availability  of  service  on  their  systems, 
including  service  available  through 
capacity  release  transactions  and  firm 
and  interruptible  capacity  available 
directly  from  the  pipeline.^  The 
Commission  recognized  the  efficiency  of 
capacity  allocation  would  be  enhanced 


by  standardizing  both  the  content  of 
capacity  release  information  and  the 
methods  by  which  shippers  could 
access  that  information.'  On  February 
26, 1993,  the  Commission  held  a 
technical  conference  to  examine  the 
industryrs  efforts  in  standardizing 
information  content  and  communication 
procedut'es.  The  participants  at  the 
conference  expressed  a  willingness  to 
establish  a  broad  industry-wide  working 
group  tojreach  consensus  on  standards 
governing  capacity  release  transactions. 
The  Commission  subsequently 
established  informal  conferences  with 
Commission  staff  and  all  interested 

of  the  gas  industry  to  facilitate 

lopment  of  consensus 


membe 
the  dev 
standard 

Ab 
organi 
Workin 


d  spectrum  of  firms  and 
ions  participated  in  these 
Groups,  including 
represe^atives  from  the  major  segments 
of  the  gas  industry  and  other  interested 
parties,  fuch  as  computer  and  software 
firms.  Tike  participants  at  the 
conferences  divided  their  efforts  into 
five  worfdng  groups  covering  different 
areas  of  Standardization  and,  on  July  1 
and  July|6, 1993,  the  Working  Groups 
submitt^  reports  on  their  deliberations. 
Working!  Groups  ^  ''"d  2  reached 
consensus  on  proposed  standardized 
data  sets  setting  forth  the  information 
concern;  ag  available  capacity.  Working 
Group  4  agreed  on  a  set  of 
commun  ication  protocols  governing  the 
dissemii  ation  of  the  information. 
Working  Group  5  proposed  methods  for 
develop;  ng  codes  to  identify  companies 
and  com  ;non  transaction  points,  but  had 
not  finalized  standards  in  these  areas. 
Workingj  Group  3  reported  on  its 
progress  in  considering  standards 
relating  o  business  practices  other  than 
capacity  release,  but  did  not  propose 
any  stan^  iards.  The  Working  Group 
reports  i;  icluded  minority  positions  on 
several  i  ems.  The  Commission  also 
provide!  an  additional  period  for  the 
public  td  comment  on  the  Working 
Group  pioposals. 

On  lull  29. 1993.  the  Commission 
issued  a  Notice  Of  Proposed 
Rulemai^ng  (NOPR)  proposing  to  adopt 
standards  reflecting  the  consensus 
agreemelits  reached  by  the  industry 
working  ^roups.s  The  NOPR  also 
providec  for  the  continuation  of  the 
Working  Croups  and  set  a  number  of 
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reports  generally  due  by  February  1, 
1994.« 

Forty  comments  were  received  on  the 
NOPR7  In  addition,  on  October  12, 
1993,  Working  Group  5  filed  its  report 
containing  a  finalized  proposal  for 
providing  common  transaction  point 
codes,  and  on  November  3, 1993, 
Working  Groups  1  and  2  filed  revisions 
to  the  proposed  capacity  availability 
data  sets.  The  Commission  noticed  both 
filings  and  provided  the  industry  with 
an  opportunity  to  submit  comments  on 
the  filings  and  to  discuss  them  at  an 
informal  conference." 

rv.  Summary  of  the  Find  Rule 

The  final  rule  adopts  the  regulation 
and  standards  as  proposed  in  the  NOPR, 
with  only  slight  modifications.  The  final 
rule  adopts  §  284.8(b)(5)  requiring 
pipelines  to  provide  standardized 
information  relevant  to  the  availability 
of  service  on  their  systems.  Under  the  . 
rule,  pipelines  must  provide  the 
standardized  information  on  their  EBBs 
and  provide  users  with  the  ability  to 
download  the  standardized  information 
in  compliance  with  standardized 
procedures  and  protocols.  The  rule 
provides  that  the  details  of  the  required 
information,  procedures,  and  protocols 
will  be  made  available  in  a  document 
entitled  "Standardized  Data  Sets  and 
Communication  Protocols,"  which 
would  be  available  from  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch.'  Because  the 
standardized  information  includes 
information  relevant  to  the  availability 
of  interruptible  transportation,  the  rule 
also  revises  §  284.9(b)(4),  which  governs 
interruptible  transportation,  to  cross- 
reference  the  standardization 
requirements  in  §  284.8(b)(5). 

In  summary,  the  standardized  data 
sets  set  forth  the  information  concerning 
capacity  availability  that  pipelines  must 
provide  both  on  their  on-line  EBBs  and 
through  downloadable  files. 'o  This 


•  Working  Group  5  tvas  given  an  October  1. 1993 
report  date  for  its  proposal  dealing  with  common 
transaction  point  codes. 

''The  commenters,  and  the  abbreviations  used  for 
each,  are  listed  in  Appendix  A.  Con  Edison  and 
PSCW  filed  comments  late.  The  Commission  will 
consider  these  comments. 

■  AER/MRT.  IPAA.  Caslantic.  National  Registry. 
NYMEX/EnarSoft,  Process  Gas  Consumers  Croup, 
and  Transcb  submitted  comments  on  the  conunon 
code  proposal.  ANR  submitted  comments  on  the 
revised  data  sets. 

*This  document  will  not  be  published  in  the 
Federal  Regiater. 

>o  On-line  EBB  refers  to  a  continuous  computer 
connection  between  a  pipeline  EBB  and  a  user's 
computer  in  which  the  information  from  the 
pipeline's  computer  is  displayed  visually  on  the 
user's  computer  and  the  user  can  enter  data  directly 
to  the  pipeline's  computer.  File  downloading  refors 
to  the  transfer  in  computerized  format  of  a  file  from 
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information  includes  offers  to  sell  firm 
capacity  (either  by  the  pipeline  or 
releasing  shippers),  bids  for  capacity, 
awards  of  capacity,  withdrawals  of 
capacity  offers  and  bids,  operationally 
available  (i.e..  interruptible)  capacity, 
and  system-wide  notices.  The  protocols 
establish  principles  and  procedures 
relating  to  the  operation  of  pipeline 
EBBs  and  the  provision  of 
downloadable  files  to  users.  Under  these 
protocols,  pipelines  will  provide  for  file 
downloads  in  two  formats:  one  that 
complies  with  standards  for  Electronic 
Data  Interchange  (EDI)  promulgated  by 
the  American  National  Standards 
Institute  (ANSI)  Accredited  Standards 
Committee  (ASC)  X12  and  a  second 
format  that  does  not  comply  with  ASC 
XI 2,  but  which  provides  files  in 
standard  flat  ASCII  format."  The 
Commission  is  changing  the 
implementation  of  the  regulation  from 
the  April  1. 1994  date  proposed  in  the 
NOPR  to  June  1, 1994,  unless  the 
standards  and  protocols  specify  a 
different  compliance  date. 'J 

The  comments  addressed  issues 
relating  to  the  proposed  regulation,  the 
standards  and  protocols  that  were 
proposed  for  inclusion  in  the 
Standardized  Data  Sets  and 
Communication  Protocols,  and  the 
items  which  the  Commission  proposed 
not  to  include  in  the  data  sets  and 
protocols.  The  Commission  will  address 
the  issues  raised  in  each  area  in  turn. 

V.  Discussion  of  the  Proposed 
Regulation 

A.  Need  for  a  Flexible  Mechanism  To 
Make  Revisions  to  the  Standards  and 
Protocols 

In  the  NOPR.  the  Commission 
proposed  to  proceed  through 
rulemaking,  rather  than  a  policy 
statement,  finding  that  the  benefits  of 
standardization  can  be  achieved  only 
when  all  pipelines  provide  the  same 
information  through  the  same 
procedures.  The  Commission  concluded 
a  rulemaking  was  the  proper  approach 
to  issuing  mandatory  requirements. 

Several  commenters  support  the 
Commission's  issuance  of  a  rule  to 


the  pipeline's  computer  to  the  user's  computer.  The 
user  can  use  its  own  internal  computer  programs  to 
manipulate  the  data. 

'  <  ASCII  refers  to  the  American  Standard  Code  for 
Information  Interchange,  a  code  for  character 
representation.  The  Commission  recognizes  the 
ASC  X12  flies  also  use  ASCD  characters.  The 
Commission  is  using  the  term  ASQI  download  to 
refer  to  standard  flat  file  downloads  that  do  not 
necessarily  meet  the  requirements  of  the  ASC  X12 
standards. 

"The  June  1, 1994  date  will  not  apply  to  the       ' 
requirement  that  pipelines  provide  a  common  code 
system.  The  date  for  implementation  of  this 
requirement  is  November  1. 1994. 


ensure  full  compliance,  but  urge  the 
Commission  to  commit  itself  to  a 
process  for  revising  the  requirethents.ii 
They  maintain  that  once  the  industry 
obtains  experience  with  capacity 
release,  revisions  may  be  needed. 
Natural  supports  the  use  of  notice  and 
comment  rulemaking,  but  it  requests 
clarification  that,  even  though  the 
referenced  document  of  standards  and 
protocols  is  not  contained  in  the  Code 
of  Federal  Regulations,  any 
modifications  to  these  standards  or 
protocols  will  be  made  through 
rulemaking  procedures.  It  maintains 
changes  to  this  document  could  result 
in  significant  administrative  burdens 
and  costs  and,  therefore,  contends  the 
Administrative  Procedure  Act  (APA) 
requires  that  such  changes  be  made  only 
through  a  notice  and  comment 
rulemaking.  O&R  and  Williston  urge  the 
Commission  to  proceed  using  a  policy 
statement  to  ensure  the  utmost 
flexibility  for  modifications. 

The  Commission  adheres  to  its 
determination  to  proceed  through 
rulemaking  to  ensure  the  uniformity 
standardization  requires.  Nevertheless, 
the  Commission  agrees  with  the 
commenters  that  revisions  and 
modifications  to  the  standards  and 
protocols  will  need  to  be  made  on  a 
regular  basis  as  the  industry  obtains 
more  experience  with  capacity  release 
transactions  and  with  the  changed 
operating  environment  created  by  Order 
No.  636.  For  example,  in  the  two 
months  after  issuance  of  the  NOPR, 
Working  Groups  1  and  2  already  have 
proposed  revisions  to  the  standardized 
data  sets  to  ensure  that  they  function 
effectively  and  to  clarify  a  number  of 
items.  The  Commission  proposes  to 
continue  the  informal  conferences  and 
the  Working  Croups  as  the  best  means 
for  monitoring  the  performance  of  the 
standards  and  proposing  needed 
changes. 

To  facilitate  the  Commission's  ability 
to  respond  to  the  need  for  changes,  it 
adopted  only  a  general  regulation 
requiring  the  pipelines  to  standardize 
their  provision  of  capraicity  information, 
while  the  standards  and  protocols 
themselves  were  to  be  provided  in  a 
separate  document  not  contained  in  the 
Code  of  Federal  Regulations.  The 
Commission  is  committed  to  making 
needed  modifications  and  revisions  to 
the  standards  and  protocols  as  quickly 
as  possible.  Determining  the  appropriate 
mechanism  for  making  such  changes  is 
premature,  because  the  method  should 
vary  depending  on  the  type  of  change 
contemplated;  maintenance  of  the 


standards  to  correct  problems  or 
improve  their  functioning  should  be 
handled  differently  than  significant 
substantive  changes  in  the  means  of 
providing  the  information. 

In  making  changes  to  the  data  sets  and 
protocols,  the  Commission  intends  to 
follow  the  APA  and  provide  notice  and 
an  opportunity  for  comment,  just  as  it 
has  in  the  past  with  respect  to  proposed 
changes  by  the  Working  Groups.  For 
example,  when  Working  Groups  1  and 
2  submitted  their  recent  set  of  revisions, 
the  Commission  noticed  the  filing  and 
provided  an  opportunity  for  written 
comments  as  well  as  for  consideration 
of  the  revisions  at  one  of  the 
Commission's  EBB  conferences. 

Although  the  Commission  is  issuing 
the  current  data  sets  along  with  this 
rule,  the  Commission  realizes  that  as 
pipelines  begin  the  process  of 
correlating  the  downloadable  data  sets 
with  the  information  provided  by 
offerors  and  bidders  through  their  on- 
line EBBs,  difficulties  with  the  data  sets 
may  be  identified.  All  pipelines 
immediately  must  begin  the  correlation 
process,  so  they  can  report  any 
significant  difficulties  to  Working 
Groups  1  and  2.  The  Commission  is 
committed  to  implementing  the  data 
sets  by  June  1. 1994.  and  Working 
Groups  1  and  2.  therefore,  should 
ensure  that  they  provide  the 
Commission  with  any  additional 
changes  they  beUeve  are  essential  in 
sufficient  time  to  permit 
implementation  of  the  data  sets, 
including  ASC  Xl2  downloadability.  by 
that  date.  The  Commission  recognizes 
that  the  data  sets  may  not  be  perfect 
when  implemented,  but.  as  discussed 
above,  the  Commission  is  committed  to 
a  process  for  revising  the  data  sets  on  a 
regular  basis  after  implementation. 

B.  Exemptions  for  Small  Pipelines 

Sabine  maintains  small  pipelines  may 
not  be  able  to  comply  with  the 
requirements  outlined  in  the  NOPR  It 
does  not  suggest  a  blanket  exemption  for 
small  pipelines,  but  instead 
recommends  they  be  afforded  an 
opportunity  to  demonstrate  that  the 
costs  of  implementing  the  standards 
would  outweigh  the  benefits  of 
compliance.'* 

The  Commission  recognizes  small 
pipeline  compliance  with  some  of  the 
requirements  of  the  standards  and 
protocols  may  not  be  cost  justified  or 
essential  to  obtain  the  benefits  the 
Commission  sought  to  achieve  through 


•^  Power  Generators.  AGA.  Columbia  Diatribution, 
Oestec  Energy.  FMA.  and  UDC 


■<  It  points  out  the  Commission  exempted  it  from 
compliance  with  the  interactive  EBB  requirement  in 
its  restructuring  order.  Sabine  Pipe  Line  Company. 
63  FERC161  010(1993) 
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standardization.  The  Commission 
cannot  make  a  generic  detennination  of 
the  particular  standards  and  protocols 
with  which  small  pipelines  should  not 
have  to  comply;  compliance  with  some 
of  the  standards  may  not  involve  as 
much  added  cost  as  compliance  with 
others  and  partial  compUance  may  still 
be  of  benefit  to  users.  >>  Small  pipelines 
desiring  an  exemption  should  file  a 
petition  under  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  listing  the  specific 
requirements  for  which  they  seek 
exemption  and  explaining  why  the 
exemption  is  justified.  ■'  Users  will  then 
be  given  an  opportunity  to  comment  on 
the  proposed  application. 

C.  Implementation  Date 

In  the  NOPR,  the  Commission 
proposed  an  April  1, 1994 
implementation  date,  finding  this  date 
would  provide  pipelines  with  sufficient 
time  to  program  their  computers  to 
incorporate  the  changes  required  and 
would  permit  final  testing  of  the  system 
during  the  off-peak  summer  season. 
Many  commenters  support  the  April  1 , 
1994  implementation  date,  some 
suggesting  no  extension  be  given.i' 
Peoples  Gas,  et  al.,  and  UDC  state  this 
date  should  not  result  in  delay  in 
implementing  the  on-line  EBBs  already 
required  by  Odrder  No.  636.  Some 
commenters  contend  the  April  1, 1994 
date  is  sufficient  for  the  items  included 
in  the  NOPR.  but  would  not  give 
sufficient  time  for  implementation  of 
additional  requirements  resulting  bom 
the  Working  Groups'  February  1. 1994 
reports  on  those  items  which  the 
Commission  set  for  further 
consideration.!"  Other  commenters 
contend  the  April  1, 1994  date  is  too 
ambitious  for  all  items  and  assert  the 
Commission  should  not  set  an  interim 
date,  but  should  require  full 
implementation  by  the  fall  of  1994.ib 
AER/MRT  contends  an  April  1, 1994 
implementation  date  for  the  ASC  Xl2 
requirement,  in  particular,  is 
unreasonably  ambitious. 

The  Commission  will  agree  to  delay 
the  implementation  date  to  June  1, 1994, 
to  allow  the  Working  Groups  and  the 
pipelines  to  make  final  revisions  that 


•'For  example,  provision  of  the  data  containad  in 
the  standardized  data  seta  may  not  be  unduly  costly 
and  would  permit  user*  to  obtain  the  same 
information  from  all  pipelines. 

'*  1 8  CFR  385.207. 

"Power  Generators.  Con  Edison,  WEV.  Destec 
Energy.  NCSA.  NYMEX/EnerSoft.  04R.  Peoples 
Gas.  et  al..  UDC.  Process  Gas  Consumers  Group 
(noting  that  capacity  release  transactions  may  be 
heaviest  In  the  off-season),  Transco  (if  development 
of  ASC  X12  not  unduly  delayed). 

'•INCAA.  Natural. 

'•  AERyTVIRT.  Columbia  Gas.  Enron.  KGPL. 


will  iniprove  the  functioning  of  the 
EBBs  aid  the  downloadable  data  sets. 
But,  given  this  extension,  the 
Commission  expects  the  pipelines  to 
have  all  operational  set  of  standards 
fully  iibplemented  by  June  1, 1994.  At 
the  saiiie  time,  the  Jime  1, 1994  date  will 
permit  capacity  release  transactions, 
which  pay  be  significant  in  the  off-peak 
season,  to  benefit  from  the  standards. 
The  June  1, 1994  date  applies  to  the 
implementation  of  EDI,  but  not  to  the 
impleifientation  of  common  codes,  as 
discus^d  later.2o  The  Commission 
clarifi(  s  that  this  date  applies  only  to 
the  ite  ns  included  in  this  rule,  not  to 
furthei  items  resulting  from  the 
February  1, 1994  reports.  The  Jime  1, 
1994  diate  also  does  not  delay  pipelines' 
compliance  with  the  EBB  requirements 
of  Order  No.  636;  pipelines  must 
compl  I  with  these  requirements  by  the 
date  s]  ecified  in  their  restructuring 
orders 

The  tune  1  date  is  not  an  interim  date, 
but  thi  final  date  for  compliance  with 
these  I  squirements.  The  reference  in  the 
NOPR  to  final  testing  during  the  off- 
peak  s  iason  meant  only  that  full  scale 
operat  on  would  operate  as  the  final 
check  o  imcover  lacunae  in  operation 
not  de  ected  during  routine  small  scale 
(or  bet  i)  testing  of  the  system. 21  As 
stated  sarlier,  the  Commission  expects 
full  in|plementation  of  the  data  sets  and 
communication  protocols  by  no  later 
than  tike  June  1, 1994  date. 

Wil]|ston  Basin  asserts  the  February  1, 
1994  c  ate  for  the  Working  Group  reports 
is  prei  lature  since  the  industry  will  not 
have  s  ifficient  experience  with  capacity 
releas(  by  then  to  make  additional 
modif  cations.  The  Commission  is  not 
persua  ded  to  change  the  February  1  date 
for  the  Working  Group  reports.  These 
reporti  are  intended  to  cover  the  items 
on  which  the  parties  did  not  have  the 
time  t<  I  reach  consensus  in  time  for  their 
July  re  x)rts,  but  which  the  Commission 
found  tvere  susceptible  to  resolution 
given  1  nore  time.  As  discussed  earlier, 
the  Co  [nmission  is  committed  to 
updati  Qg  these  standards  when 
necessary  in  light  of  experience.  The 


timing 


to  con  lider  further  revisions  are  better 
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it  a  later  point. 
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:t  accompanying  notes  36  and  51.  infra, 
eginning  full-scale  operation  during  the 
the  standards  will  be  in  efTect  during  the 
«|han  capacity  release  transactions  may  be 
but.  al  the  same  lime,  any  final 
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D.  Modifications  to  the  Regulatory 
Provisions 

NCSA  and  Process  Gas  Consumers 
Group  suggest  the  rule  should  be 
revised  to  require  each  pipeline  to 
submit  a  compliance  filing  specifying  in 
its  tariff  the  details  of  how  it  will  supply 
the  services  required  by  the  rule.  UDC 
suggests  the  imposition  of  reporting 
requirements  to  permit  the  Commission 
and  the  public  to  monitor  the  initial 
operation  of  EBBs. 

The  Commission  perceives  no  need  at 
this  point  for  requiring  compliance 
filings  by  pipelines  or  the  submission  of 
periodic  reports.  The  requirements  of 
the  rule  are  straight-forward.  The 
communication  protocols  require 
pipelines  to  provide  users  with  scripts 
detailing  the  prtscediu^s  for  accessing 
(logging-on  to)  the  pipelines'  computer 
systems,  and  providing  further  detail 
through  tariff  filings  seems  imnecessary. 
Monitoring  of  the  system  can  be  better 
accomplished  through  Commission 
oversight  of  pipelines'  compliance  by 
accessing  their  EBBs  and  through  the 
use  of  industry  conferences  than 
through  tariff  filings  or  inflexible 
periodic  reporting  requirements. 

Process  Gas  Consumers  Group 
suggests  the  deletion  of  the  phrase  "on 
its  Electronic  Bulletin  Board"  fit)m  the 
opening  clause  of  the  rule.  It  contends 
this  phrase  suggests  the  rule  may  not 
cover  EDI  access  to  data,  may  not  apply 
to  pipelines  using  third-party  vendors  to 
provide  EBB  services,  and  appears  to 
require  pipelines  to  provide  information 
about  accessing  their  EBB  solely 
through  their  EBB.  thereby  creating  a 
Catch-22  in  which  shippers  can  obtain 
information  on  how  to  access  a 
pipeline's  EBB  only  by  knowing  how  to 
access  the  EBB. 

The  Commission  will  not  delete  the 
reference  to  Electronic  Bulletin  Boards 
because  pipelines  must  provide  the 
required  information  on  their  EBBs  as 
well  as  through  dovmloadable  files.  The 
Commission,  however,  will  modify  the 
regulation  slightly  to  make  even  more 
explicit  that  both  rpodes  of 
communication  must  be  provided.  The 
Commission  expects  pipelines  to 
provide  users  with  instructions  for 
accessing  their  EBBs  or  using  EDI 
transfers  without  having  the  user  first 
access  the  pipelines'  EBB. 

VI.  Discussion  ofltems  Included  in  the 
Standardized  Data  Sets  and 
Communication  Protocols 

The  Commission  pro{>osed  to  set  forth 
the  information  on  capacity  availability 
and  the  protocols  governing  the 
dissemination  of  that  information  in  a 
separate  document  entitled 
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Standardized  Data  Sets  and 
Communication  Protocols  that  would  be 
available  at  the  Commission.  The 
Commission  included  this  dociunent  in 
the  NOPR  and  commenters  raised  issues 
vtrith  respect  to  the  proposed  provisions. 

A.  Standardized  Data  Sets 

1.  Operation  of  the  Data  Sets 

El  Paso  requests  clarification  that  a 
pipeline  can  leave  fields  in  the  data  sets 
blank  if  the  pipeline's  tariff  does  not 
require  the  information  to  be  provided. 
It  cites,  as  an  example,  differences  in 
pipelines'  tariffs  as  to  whether 
volumetric  releases  are  subject  to 
minimum  quantity  requirements. 

ANR  contends  me  definitions  of  the 
terms  mandatory  and  optional,  as  used 
for  some  fields  in  the  data  sets,  are 
confusing.  It  submits  mandatory  refers 
to  data  fields  that  every  pipeline  must 
support,  while  optional  refers  to  data 
fields  pipelines  may  offer  at  their 
discretion,  unless  their  individual  tariffs 
require  that  those  fields  be  supported.  If 
optional  means  that  all  pipelines  must 
support  the  field,  thereby  permitting 
releasing  shippers  or  bidders  with  the 
option  of  including  information  in  the 
field,  ANR  asserts  it  would  have  to 
incur  added  expense  to  redesign  its  EBB 
to  include  these  fields.'z 

In  general,  the  Commission 
understands  that  El  Paso's  and  ANR's 
interpretation  of  the  manner  in  which 
the  data  sets  are  designed  to  operate 
accords  with  the  intent  of  the  Working 
Groups,  and  the  Commission  agrees 
with  that  approach.  The  Commission, 
however,  sees  a  need  to  provide  further 
clarification  of  the  operation  of  the  data 
sets  and  the  mandatory  and  optional 
characterization  of  certain  fields.  At  the 
outset,  it  is  important  to  recognize  that 
these  data  sets  must  apply  to  all 
pipelines,  and.  therefore,  the  Working 
Groups  had  to  design  them  to  be  flexible 
enough  to  accommodate  the  different 
operational  characteristics  and 
information  requirements  of  different 
pipelines.  Implementation  of  the  data 
sets  perforce  will  differ  across  pipelines. 

The  data  sets  are  organized  along  the 
following  lines.  First,  they  are  divided 
into  generic  groups  for  offers,  bids, 
awards,  withdrawals,  operationally 
available  capacity,  and  system  wide 
notices.  Some  of  these  groups  are  then 
divided  into  specialized  data  sets,  for 
example  for  receipt  and  delivery  point 
information  or  for  storage  releases.  Each 


u  As  an  example  of  tb*  difference  tn  definition, 
•n  optional  field  ia  relaaaer  contract  number.  Data 
Set  I.l.  line  8.  Under  ANR'a  dennitlon,  pipelines 
would  have  the  discretion  to  include  this  field. 
Under  the  second  Interpretation,  pipelines  must 
provide  the  field  so  releasing  shippers  bava  the 
ability  to  include  the  iafarmation. 


of  these  subsets  contain  mandatory, 
optional,  or  contingent  fields. 

All  pipelines  must  support  the  six 
broad  categories  of  data  sets.  Pipeline 
support  of  the  subsets  within  each 
category,  however,  may  depend  on  the 
operational  characteristics  of  individual 
pipelines.23  For  example,  data  sets  are 
included  for  receipt  and  delivery  point 
information  and  for  segment 
information  although  not  all  pipelines 
are  segment  systems.  Pipelines  will 
choose  from  among  the  combination  of 
these  data  sets  the  ones  that  best  present 
the  relevant  information  for  their 
systems. 

All  pipelines  choosing  a  particular 
data  set  will  be  required  to  support  the 
mandatory  fields  in  that  data  set. 
Pipelines  are  not  required  by  this  rule 
to  support  the  optional  fields.  Some 
pipelines,  however,  may  be  required  by 
their  tariffs  or  other  requirements,  to 
support  some  of  the  optional  fields.2« 
Moreover,  pipelines  must  display  all 
information,  whether  mandatory  or 
optional,  on  their  on-line  EBBs.  For 
example,  if  a  pipeline  is  not  now 
displaying  mandatory  information  on  its 
on-line  EBB,  it  must  revise  its  display 
format  to  accommodate  that 
information. 

As  mentioned  earlier,  the  Working 
Groups  are  continuing  to  make 
refinements  in  the  data  sets.  In  making 
these  refinements,  they  should  make  a 
further  effort  to  clarify  how  pipelines 
must  implement  these  requirements, 
such  as  which  fields  pipelines  must 
support  and  which  are  optional. 

Enron  suggests  the  standardized  data 
sets  should  be  minimum  requirements 
that  pipelines  can  supplement  to 
accommodate  tariff  provisions.  As  an 
example,  it  claims  the  data  sets  do  not 
accommodate  Florida  Gas'  proposal  to 
permit  several  shippers  temporarily  to 
combine  their  capacity  rights  to 
facilitate  release  transactions. 

The  Commission  is  not  sure  what 
flexibility  Enron  is  requesting.  Pipelines 
cannot  add  or  delete  fields  fi^m  the 
capacity  data  sets  because 
standardization  requires  that  all 
pipelines  use  the  same  structure  for 
downloading,  so  shippers  can  process 
that  information  using  the  same 
computer  software.  For  example,  if 
pipelines  could  add  new  data  fields, 
shippers'  ASC  Xl2  software  might  be 
unable  to  interpret  the  information 
because  the  software  is  keyed  to  the 
specific  fields  on  the  implementation 


guide.  Moreover,  the  Working  Groups 
anticipated  the  need  to  accommodate 
special  release  offers  or  unique 
circiimstances  and  included  special 
terms  and  miscellaneous  note  fields  for 
providing  such  details-zs  As  discussed 
previously,  the  Commission  recognizes 
that  pipelines  may  uncover  difficulties 
in  correlating  their  information 
requirements  with  the  downloadable 
data  sets  and  the  Commission 
anticipated  possibly  having  to  make 
corrections  to  the  data  sets.  The  best 
way  for  pipelines  to  avoid  problems  is 
to  begin  the  implementation  process 
immediately  so  they  can  report 
difficulties  to  the  Working  Groups  for 
resolution  prior  to  implementation. 

2.  Date  and  Time  Stamps 

The  proposal  put  forward  by  Working 
Groups  1  and  2  included  fields 
identifying  the  date  and  time  when 
release  offers,  bids,  withdrawals  of  bids 
or  offers,  and  capacity  awards  are 
posted  on  pipelines'  EBBs.  No 
consensus  was  reached  over  whether 
fields  should  be  included  to  identify 
when  pipelines  actually  received  offers, 
bids,  or  withdrawals  or  made  the 
determination  to  award  capacity. 

The  NOPR  proposed  to  require  the 
inclusion  of  fields  for  bid  receipt  date 
and  time,  but  not  for  the  date  and  time 
offers  and  withdrawals  were  received  or 
capacity  awarded.  Since  releasing 
shippers  and  pipelines  may  choose  the 
first  come,  first  served  method  to  break 
ties,  the  Commission  found  that  routine 
posting  of  the  bid  receipt  date  and  time 
would  permit  shippers  to  verify  the 
award  of  capacity  without  having  to 
contact  the  pipeline.  The  Commission 
did  not  propose  to  include  the  date  and 
time  fields  for  receipt  of  offers  and 
withdrawals  or  capacity  awards, 
concluding  this  information  was  not  as 
important  to  capacity  release 
transactions  as  the  bid  information.  The 
Commission  stated,  however,  that 
information  about  the  date  and  time 
offers  and  withdrawals  were  received 
and  capacity  awards  determined  must 
be  provided  by  the  pipelines  upon 
request. 

Several  commenters  support  the 
Commission's  decision  to  include  only 
the  information  about  bid  receipt  in  the 
standardized  data  sets.26  Some  request 


"The  easiest  example  is  the  storage  data  sets 
which  obviously  will  not  have  to  be  supported  by 
pipelines  without  storage  fields. 

"The  contingent  fields  are  Tilled  only  when  a 
condition  in  another  Tiald  is  mat 


"Enron  did  not  describe  the  specific  problem 
created  by  combination  offers,  and  the  Commission 
cannot  discern  why  it  could  not  be  accommodated 
within  the  prescribed  data  sets.  For  example,  the 
combination  offer  could  be  assigned  a  single  offer 
number  (Data  Set  II.  line  3)  with  any  special 
circumstances  described  in  the  miscellaneous  field 
(DeUSet  I.l.  line  52) 

MPower  Ceneraiors.  AER/MRT.  Columbia  Gas. 
Enron. 
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clarification  as  to  whether  pipelines 
must  include  both  the  date  and  time 
bids  are  received  and  posted  as 
mandatory  fields.^^  Process  Gas 
Consumers  Croup  contends  the 
Commission  should  require  inclusion  of 
all  the  contested  items.  It  contends  the 
date  and  time  for  receipt  of  capacity 
withdrawals  is  particularly  important 
because  releasing  shippers  have  only  a 
limited  right  to  withdraw  offers;  it 
maintains  ihn  date  and  time  information 
is  needed  so  bidders  can  determine 
whether  that  right  has  been  exercised 
validly.  It  contends  pipelines  easily  can 
make  all  the  contested  information 
available  in  electronic  form.  The 
National  Registry  requests  that  even  if 
pipelines  are  not  required  to  post 
information  concerning  the  receipt  of 
offers  and  withdrawals  and 
determination  of  capacity  awards,  they 
should  be  required  to  provide  this 
information  in  electronic  form  when 
requested. 

The  Commission  adheies  to  its 
decision  not  to  require  pipelines 
routinely  to  post  the  receipt  date  and 
time  for  capacity  offers  and  withdrawals 
and  the  date  and  time  capacity  awards 
are  made.  The  Working  Croups  could 
not  reach  agreement  on  providing  the 
additional  information,  and,  as  stated  in 
the  NOPR.  the  Commission  does  not 
find  that  this  information  is  as  crucial 
to  capacity  release,  or  will  be  needed  as 
frequently,  as  the  bid  information.  The 
Commission  will  not  require  pipelines 
to  provide  the  additional  information  in 
electronic  form,  because  such  a 
requirement  would  not  be  significantly 
different  than  requiring  the  routine, 
electronic  posting  of  this  information, 
which  the  Commission  has  determined 
is  not  necessary.  The  ability  of  users  to 
obtain  the  information  for  offers, 
withdrawals,  and  awards  upon  request 
appears  sufficient.  The  Commission 
clarifies  that  both  the  bid  receipt  and 
bid  posting  data  fields  are  mandatory. 

PEC  Pipeline  Croup  contends  the  date 
and  time  for  bids  should  be  the  posting 
time,  arguing  if  receipt  date  and  time  is 
used,  the  information  would  be 
unreliable  because  the  bids  would  not 
have  been  verified  for  accuracy.  It 
maintains  only  the  date  and  time  of 
verified  bids  should  be  used  to  break 
ties. 

The  Commission  agrees,  in  principle, 
that  the  appropriate  information  to 
include  is  the  date  and  time  used  to 
break  ties.  However,  in  most  instances, 
that  will  be  the  date  and  time  bids  are 
received,  not  when  they  are  verified.  For 
example,  when  bids  are  submitted  near 
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the  en(f  of  bidding  periods,  the  pipeline 
may  n<Jt  verify  the  bids  until  after  the 
bid  wij  idow  closes.  Under  a  first  come, 
first  se  ved  tie  breaking  system,  capacity 
would  M  awarded  to  the  highest  bid 
receive  d  first  in  time  even  if  the  bid  was 
not  verified  until  later. 

3.  Ope  ationally  Available  Capacity 

The  Commission  proposed  to  adopt 
the  Wc  rking  Croup's  consensus 
agreena  ent  that  pipelines  provide 
inform  ition  on  the  amount  of 
\msch(  duled  capacity  available  at 
specifi :  locations,  such  as  receipt  and 
deliveiiy  points,  mainline,  or  mainline 
segments.  This  field  serves  to  identify 
the  ca]  acity  that  would  be  available  as 
interru  ptible  service  from  the  pipeline. 
Edison  contends  this  definition  would 
not  all  iw  shippers  to  determine 
whethi  ir  firm  or  interruptible  capacity  is 
availal  le.  It  suggests  operationally 
availal  le  capacity  be  defined  as  the 
capaci  y  a  firm  shipper  can  nominate  at 
a  point,  asserting  this  definition  would 
include  interruptible  capacity  that  can 
be  dis]  laced  by  a  firm  shipper.  Transco 
conten  is  the  amount  of  imscheduled 
capaci  y  is  proprietary  information  that 
would  not  be  provided  in  the  fi«e 
market .  Williston  Basin  does  not  oppose 
this  rei  [uirement,  but  states  shippers 
may  hi  able  to  use  this  information  only 
for  trei  id  analysis,  not  for  making 
decisii  ns  on  a  daily  basis. 

The  [Commission  finds  the 
requin  ment  to  provide  information  on 
operat  onally  available  or  unscheduled 
capaci  y  is  necessary  to  comply  with  the 
requirement  that  pipelines  identify  the 
interruptible  capacity  available  on  their 
systenB.za  The  unscheduled  capacity  at 
a  point  reveals  the  capacity  available  as 
intemiptible  service.  In  response  to 
Edisoqs  comment,  the  Commission 
finds  that  the  consensus  approach  is 
adequite  at  this  point  to  disclose  both 
the  firn  and  interruptible  capacity 
available  to  potential  shippers.  The 
operationally  available  capacity  reveals 
intemiptible  service  and  pipelines  also 
are  rec  uired  to  post  the  firm  service  they 
have  a  /ailable.29  The  Working  Groups 
still  ar )  considering  issues  relating  to 
operat  onally  available  capacity,  and  the 
Comm  ssion  will  be  open  to 
modifi  :ation  of  this  definition  if 
needec  .» 


aSee 

"See 
this  infahnat 
I.l. 


i^KCPL  (posting  date  and  time  should  not  be 
mandatory).  NCSA  (both  should  be  required). 


18CFR2B4.9(b)(3). 

18  CFR  2a4.8(b)(3).  Pipelines  would  post 
ion  under  the  Capacity  offer  data  set 


so  For  !xample.  the  Commission  is  not  certain 
whether  Edison  and  Transco  principally  are 
concemfd  with  the  definition  of  operstionaily 
availabli  (or  unscheduled)  capacity  or  with  the 
differani ,  albeit  somewhat  related,  issue  of  whether 
additional  fields  are  required  to  divide  scheduled 


ANR  asserts  that  the  data  field  for 
operationally  available  capacity  should 
indicate  that  the  data  may  be  estimates. 
It  also  suggests  an  additional  data  field 
to  enable  the  pipeline  to  qualify  the 
accuracy  of  any  information.  The 
Commission  agrees  with  ANR  that  the 
information  in  this  field  may  be 
estimates  and  leaves  to  the  Working 
Groups  the  decision  on  whether  another 
field  is  necessary  to  convey  information 
about  how  the  estimates  are  provided. 

As  discussed  earlier,  NCSA  suggested 
pipelines  be  required  to  make 
compliance  filings  and  it  submits  that 
these  filings  include  information  on  the 
locations  at  which  operationally 
available  information  will  be  provided, 
the  manner  of  display,  and  the 
timeliness  of  the  data.  WEV  suggests 
generally  that  the  information  provided 
under  the  data  sets  be  as  current  as  the 
pipeline  can  provide.  While  pipelines 
will  not  be  required  to  make  compliance 
filings  to  implement  this  rule,  they 
should  provide  users  with  adequate 
information  about  the  locations  at 
which  they  are  reporting  the 
information  and  the  timeliness  of  the 
information,  which  should  be  as  c\irreDt 
as  is  possible.  Since  the  Commission 
will  have  access  to  the  pipelines'  EBBs, 
it  can  monitor  the  adequacy  of  the 
information  pipelines  provide. 

4.  Disclosure  of  Minimum  Conditions 

Hadson  contends  the  Commission 
should  eliminate  the  field  providing  for 
disclosure  of  minimum  price  terms 
(Data  Set  I.l.  lines  23  and  24).  It 
contends  disclosure  of  this  information 
while  the  market  is  of>en  facilitates 
collusion  among  releasing  shippers  to 
maintain  higher  prices  in  a  falling 
market.  The  Commission  will  not 
eliminate  this  field  because  it  comports 
with  the  Commission's  policy  of  « 
providing  releasing  shippers  with  the 
option  of  having  their  minimum 
conditions  posted  on  the  EBB.^i  This 
technical  proceeding  is  not  the  proper 
forum  to  reexamine  the  Conmiission's 
policy  in  this  regard.  The  Commission 
notes,  however,  that,  in  a  free  maricet, 
sellers  can  choose  to  disclose  minimimi 
price  conditions  if  they  find  such 
disclosure  beneficial.  For  example, 


(or  nomirMted)  capacity  Into  firm  and  interruptible 
components.  The  issue  of  identifying  the  Tirm  and 
interruptible  components  of  iK>minaled  capacity  ia 
still  under  deliberation  by  the  Working  Croups,  and 
Edison  and  Transco  will  have  a  further  opportunity 
to  address  these  issues  in  th«  Working  Croup 
meetings. 

>■  See  El  Paso  Natural  Gas  Company.  62  FERC 
161.311  at  62.999-«  (1993).  Releasing  shippers 
choosing  not  to  poet  their  minimum  conditions 
disclose  those  conditioiu  only  to  the  pipeline 
which  then  use*  those  conditions  in  evaluAting 
bids. 
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stating  a  minimum  price  protects 
against  the  possibility  a  deal  will  fail 
simply  because  a  buyer  submits  a  bid 
lower  than  the  minimum  price  even 
though  it  is  willing  to  pay  the  minimum 
price  if  it  had  known  this  condition. 
Moreover,  since  minimiun  price  terms 
are  public,  the  Commission  can  monitor 
the  situation,  and  eliminate  this  field,  if 
experience  shows  it  does  facilitate 
collusion. 

B.  Communication  Protocols 

1.  Electronic  Data  Interchange 

The  Commission  proposed  to  adopt 
the  recommendation  of  Working  Group 
4  by  requiring  EBB  operators  m  to 
provide  for  electronic  file  downloading 
of  the  standardized  data  sets  in 
compliance  vnth  ASC  X12  EDI 
standards  and  an  implementation  guide 
to  be  developed  by  the  Gas*  Flow 
group.55  ASC  X12  standards  provides  an 
electronic  data  submission  capability 
that  allows  computers  to  exchange 
informaticm  over  communication  lines 
using  standardized  formats.  To  facilitate 
these  transfers,  the  ASC  Xl2  standards 
provide  standardized  transaction  sets 
for  different  types  of  transactions,  such 
as  requests  for  quotations  and  responses 
to  such  requests.'*  Since  the  ASC  XI 2 
transaction  sets  provide  generic  data 
groups  apphcabie  to  a  range  of  potential 
applications,  the  transaction  sets  must 
be  customized  to  individual 
applications  by  correlating  or 
"mapping"  the  specific  information  to 
an  ASC  Xl2  transaction  set  through  an 
implementation  guide. 

'The  Commission  anticipated 
Gas*Flow  would  be  able  to  receive 
industry  input  and  submit  a  final 
implementation  guide  to  the 
Commission  writhin  ■  month  after 
promulgation  of  the  final  data  sets.  The 
Commission  also  proposed  to  require 
file  downloads  in  a  flat  ASCII  format  in 
accordance  with  documentation 
developed  by  Gas'Flow,  but  requested 
comments  on  whether  requiring 
downloads  in  ASCII  format  was  needed 


nTbe  Cammiadon  is  adopting  Working  Croup 
4's  use  of  the  phrase  "EBB  operator"  in  the 
protocols.  An  EBB  operator  Is  either  a  pipeline  or 
a  third-party  vendor  providing  EBB  services  for  a 
pipeliiie,  and  pipeiinea  relying  on  third-party 
vendot*  mtiet  aosun  tbay  comply  with  theaa 
standard*. 

»Ga«*Plow  ¥n»  otgaaizad  to  promote  the 
acceptance  of  ASC  X12  EDI  in  the  gas  industry.  It 
is  composed  of  raprMentalives  from  the  gas 
indusiry.  Including  local  dutrfbntion  oompeniee. 
marketer*,  producer*,  ahippar*.  and  pipeline*,  and 
operate*  undw  guidance  from  the  Natiiral  Ca* 
Review  Conunittee. 

>•  Because  the  ASC  X12  transaction  sets  have 
been  ■taodardizad.  commercial  aoftware  and 
conMking  sanricM  ate  rrailabte  to  assist  user*  in 
translating  data  from  Mandvd  program  file*  to  the 
standardised  ASC  X12  foniMls  and  vice  versa. 


to  supplement  the  downloads  in  ASC 
XI 2  format." 

a.  ASCX12.  A  few  comments  address 
the  proposed  implementation  date  for 
ASC  Xl2.  Tenneco  assorts  the  April  1, 
1994  implementation  date  should  not 
include  EDI  compliance,  because  EDI 
should  be  implemented  only  when 
trading  partners  agree.  AER/MRT 
suggest  the  date  is  too  ambitious  for 
ASC  XI 2  implementation.  PEC  Pipeline 
Group  maintains  ANSI  must  approve 
the  implementation  guide  developed  by 
Gas'Flow  and  asserts  obtaining  this 
approval  could  affect  the  timing  of  ASC 
Xl2  implementation  as  well  as  the 
commitment  of  ASC  X12  software 
vendors  to  guarantee  the  use  of  their 
software  with  these  data  sets.  Despite 
these  concerns.  PEC  Pipeline  Group  is 
willing  to  go  forward  and  implement 
ASC  X12  based  on  Gas'Flow's 
recommendations. 

Working  Group  4  found  that  ANSI 
approval  of  the  data  sets  was  not 
necessary  to  go  forward  with  ASC  X12 
implementation,  because  the 
information  could  be  mapped  to  ah 
existing  ASC  X12  data  set.»  This  is  the 
task  Gas'Flow  will  perform.  Only  one 
comment  suggested  that  the  April  1, 
1994.  date  was  too  ambitious  for  ASC 
X12  implementation.  Since  the 
Commission  has  now  extended  the 
implementation  date  to  June  1, 1994. 
EBB  operators  should  have  sufficient 
time  to  program  their  computer  systems 
to  make  ASC  X12  downloads  available 
by  that  date." 

Tenneco  argues  no  implementation 
date  for  ASC  XI 2  be  set.  contending 
implementation  should  occur  when 
trading  partners  agree.  As  the  comments 
suggest,  EBB  operators  need  lead  time  to 
modify  their  system  to  incorporate  ASC 
Xl2  downloads.  The  Commission, 
therefore,  concludes  it  needs  to  set  a 
date  by  which  ASC  XI 2  downloads  will 
be  available  to  ensure  that  users  wanting 
this  service  can  obtain  it  expeditiously. 
As  specified  by  Working  Group  4.  the 
details  of  any  special  arrangements  for 
access  to  ASC  XI 2  data  between  the 
pipeline  and  a  trading  partner  would  be 
worked  out  between  those  parties. 

Other  commenters  address  the 
Commission's  proposal  to  use  Gas*Flow 
to  prepare  the  implementation  guide. 
UDC  and  Tenneco  support  the  use  of 
Gas'Flow,  but  Tenneco  suggests  the 


"  The  flat  ASCII  (Ilea  also  could  be  Uaosmitted 
electronically  ovar  communication  linea. 

»  Working  Group  4  Report  at  9. 

>^  ASC  Xl2  download*  must  be  made  available  to 
any  party,  indudinsa  value  added  network  (VAN). 
A  VAN  is  a  commumeflnons  or  information  systen 
providing  an  agpvgation,  routing,  and  delivery 
service.  In  etbct.  a  VAN  prt>vi(^s  a  user  with  an 
electronic  mailbox  fsr  receiving  information. 


Gas*Flow  documentation  should  be 
submitted  to  the  Working  Groups  prior 
to  submission  to  the  Commission. 
Colimibia  Gas  beheves  the 
Commission's  estimate  of  one  month  for 
Gas  "Flow  to  prepare  the 
implementation  guide  is  overly 
optimistic  and  provides  too  little 
opportunity  for  the  industry  to 
participate  in  development. 

TTie  Commission  expects  Gas'Flow  to 
continue  its  current  procedure  of 
receiving  industry  comment  on  its 
proposed  implementation  guide  and  to 
submit  the  guide  to  the  Working  Groups 
for  their  final  approval.  The  extension  of 
the  implementation  date  until  June  1 , 
1994.  provides  Gas»Flow  with  sufficient 
time  to  obtain  industry  input  and  still 
finalize  the  implementation  guide  in 
time  for  the  industry  to  meet  the  June 
1. 1994  date.  Working  Groups  1  and  2 
and  Gas'Flow  should  coordinate  their 
efforts  to  ensure  that  any  additional 
revisions  made  by  the  Working  Groups 
in  the  data  sets  are  made  in  sufficient 
time  to  ensure  that  EBB  operators  can 
implement  the  ASC  Xl2  downloads  by 
June  1,  1994.  Once  the  implementation 
guide  is  completed,  the  Commission 
will  include  the  guide  with  its  data  sets. 

b.  ASCn  downloads.  A  number  of 
commenters  contend  ASCII  downloads 
are  not  needed  to  supplement  ASC 
X12.M  They  generally  argue  mandating 
a  second  download  in  ASCII  format  is 
not  worth  the  increased  expense  and 
maintain  the  resources  could  be  better 
devoted  to  development  of  ASC  X12. 
They  recommend  ASCII  downloads 
should  remain  a  pipeline  option,  as 
proposed  by  Working  Group  4.  AER/ 
MRT  and  Northwest,  on  the  other  hand, 
recommend  ASCII  downloads  replace 
ASC  X12,  contending  that  ASCII  is  less 
costly,  and  faster  and  more  e^cient  to 
implement  than  ASC  XI 2  and  that  their 
customers  prefer  ASCII  to  ASC  X12. 
Others  support  the  Commission's 
proposal  of  maintaining  ASQI  as  an 
adjunct  to  ASC  XI 2  since  some  users 
miy  not  have  ASC  Xl2  capability  and 
ASCII  would  ensure  those  users  could 
download  the  data.^^ 

The  Commission  will  not  substitute 
ASCn  downloads  for  ASC  Xl2  as 
suggested  by  Northwest  and  AER/MRT. 
Even  if  ASCII  downloads  would  be  less 


"Columbia  Gas.  El  Paso  (noting  software  can 
translate  between  ASCn  and  ASC  XI 2):  Enron. 
INCAA  (ASC  Xt2  is  more  ctmiprehensive  and 
ASCn  might  not  be  demanded  after  ASC  X12); 
Nations!  (contending  EDI  software  costs  only  SSOO). 
Natural.  WEV,  and  NCSA  (r utiomer*  waotiog 
ASCn  should  have  to  pay  the  costs). 

'•Brooklyn  Union  and  Process  Gas  Consumers 
Croup  (but  noting  ASCII  may  be  of  limited  value 
unless  software  developers  or  the  uwrs  themselvas 
develop  programs  to  extract  the  needed 
information). 
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expensive  to  prepare  initially,  as 
Northwest  and  AER/MRT  contend,  the 
consensus  of  the  industry  was  to 
provide  for  download  capability  using 
ASC  X12  because  it  provided  significant 
benefits  when  compared  with 
downloads  using  ASCII  format.  Some  of 
these  benefits  include  the  availability  of 
already  standardized  and  well-accepted 
procediu^s  and  the  concomitant 
software  and  businesses  available  to 
implement  the  technology.  The 
Commission  anticipates  that,  as  ASC 
XI 2  is  more  widely  used  in  the  gas 
industry,  users  will  recognize  the 
advantages  to  using  ASC  X12,  as  they 
have  in  other  industries,  and  it  will 
become  the  industry  standard  for 
commiuiication.  Nevertheless,  to  ease 
the  transition  to  ASC  XI 2  for  those 
customers  not  yet  familiar  with  the  ASC 
XI 2  technology,  the  Commission  will 
require  EBB  operators  to  provide  for 
downloading  capability  in  a  flat  ASCII 
format  as  well. 

2.  Protocols  for  Communications 
Software  and  Hardware,  Access 
Requirements,  and  Log-On  Procedures 

Commenters  raise  questions  about  the 
Commission's  proposed  protocols 
relating  to  the  software  and  modem 
speeds  used  to  access  EBBs,  the 
requirements  for  obtaining  access  to 
EBBs,  and  the  procedures  and 
principles  for  logging-on  to  computers. 
Columbia  Distribution  argues  the  - 
Commission's  proposed  protocols  fail  to 
reflect  two  principles  to  which  the 
pipelines  agreed:  the  pipelines' 
recognition  of  the  need  to  develop  a 
mechanism  under  which  users  can  log- 
on to  multiple  EBBs  with  one  phone 
call;  and  their  commitment  to  work  in 
good  faith  to  address  other  customer 
concerns,  such  as  log-on  procedures, 
additional  file  transfer  options,  and 
other  logistical  concerns.  IPAA  suggests 
a  standardized  basic  user  interface  must 
be  developed,  as  opposed  to  each 
pipeline  specifying  a  diffierent 
communications  package. 

Because  the  statements  mentioned  by 
Columbia  Distribution  reflected  a  goal 
for  future  discussions,  rather  than  a 
consensus  on  specific  procedures  or 
principles,  the  Commission  did  not 
include  them  in  its  current  protocols. 
The  Commission  recognizes  that  further 
standardization  of  access  requirements 
could  reduce  the  burden  on  users  which 
have  to  access  many  pipeline  EBBs.  But 
Working  Group  4  concluded,  from  its 
review  of  pipeline  EBBs,  that  adoption 
of  one  standard  communication  package 
for  accessing  EBBs  was  made 
impracticable  at  this  time  by  the 
proliferation  of  different  hardware  and 
other  operating  considerations  used  by 


[ous  pipeline  EBBs.^  Instead,  it 
consensus  on  the  principle  that 
)B  operator  must  provide  a  script 
^g  its  log-on  procediires  which  is 
ible  with  the  software  package 
used  to  access  the  EBB  and  must 
provide  for  file  downloads  through 
VANs.f  The  Commission,  therefore, 
will  ndt  require  further  standardization 
in  this  area  at  this  time,  but  will  leave 
any  suth  modifications  to  the 
contin  jiing  Working  Group 
delibemtions. 

Colupbia  Distribution  also  asserts 
some  (npelines  are  proposing  to  make 
electro^iic  contracting  mandatory  for 
certain  transactions;  it  contends 
electronic  contracting  raises  legal  and 
businets  practice  issues  that  should  be 
addressed  by  the  Working  Groups. 
Issues  regarding  electronic  contracting 
are  Ieg41  and  policy  concerns  that  have 
been  addressed  in  restructuring  or  other 
procee  lings  <2  and  are  beyond  the  scope 
of  this  rulemaking,  which  focuses  on 
technit  al  issues  of  how  to  exchange 
inform  ition.  The  Working  Groups  have 
more  t  lan  enough  technical  issues  to 
consid  it,  and  the  expertise  of  these 
groups!  lies  in  the  technical,  not  policy, 
arena.  , 

Northwest  contends  the  Commission 
should!  not  require  pipelines  to  support 
the  24(|o  baud  modem  speed  because 
any  sp  «d  slower  than  9600  baud  will 
place  t  X}  great  a  burden  on  the  EBB 
commi  inication  network.  It  recommends 
each  p  peline  be  able  to  choose  the 
appropriate  modem  speed  so  long  as  it 
identifies  the  hardware  necessary  to 
access  the  EBB.  Working  Group  4 
reached  consensus  on  the  principle  that 
pipeliqes  must  support  a  minimum 
modem  speed  so  all  potential  users  will 
have  reasonable  access  to  the  EBBs.^-^ 
The  Commission  will  not  disturb  the 
conseiBus,  since  Working  Group  4's 
rationajle  is  reasonable  and  the 
Commission  has  no  data  on  the  impact 
on  usef  access  of  permitting  pipelines  to 
require  higher  modem  speeds. 

The  Commission  recognizes  that 
modem  speeds  higher  than  9600  are  in 
use.  The  Cormnission  is  amending  the 
protoci  lis  to  provide  that  EBB  operators 
suppoi  ting  such  higher  modem  speeds 
must  c  )mply  with  the  recognized 
nationi  il  or  international  standards 
govern  ng  modem  communication. 


«Wor  Jng  Croup  4  Report  at  6. 

*•  By  \9ing  a  VAN,  a  user  could  have  Hies  from 
multiple  pipeline*  delivered  to  its  electronic 
mailbox,  obviating  the  need  to  logon  to  each  of  the 
pipeline*'  EBBs  individually. 

«See  Ouestax  Pipeline  Company.  62  FERC 
161,192  It  62.307-08.  afrd.  64  FERC  161.157  at 
62.2B3-I  4  (1993):  Transcontinental  Cas  Pipe  Line 
Corporal  on,  65  FERC  1 61.023  slip  op.  at  90-93 
(1993). 

«i  Working  Croup  4  Report  al  15. 


Transco  recommends  changes  to  three 
of  the  communication  protocols.  First,  it 
argues  the  Commission  should  clarify 
that  the  requirement  for  24-hour  EDI 
access  (protocol  ID)  is  subject  to  two 
separate  contingencies,  required 
periodic  maintenance  and  unpredicted 
downtime.  The  Commission  sees  no 
need  to  change  this  language  from  what 
was  proposed  by  Working  Group  4;  the 
possibility  of  unforseen  events  causing 
computer  problems  is  well  understood 
and  need  not  be  addressed  separately. 
Second,  Transco  contends  the 
Commission's  proposed  language  on 
advance  authorization  for  third-party 
access  to  commercially  sensitive  data 
(protocol  IIIA)  is  unclear  because  it  does 
not  specify  that  the  pipeline's  customer 
must  provide  the  authorization.^  The 
Commission  agrees  that  the  customer 
must  authorize  access  to  commercially 
sensitive  data  and  will  modify  this 
principle  accordingly.  Third,  Transco 
asserts  the  Commission's  proposed 
language  for  log-on  scripts  (protocol 
rVB)  does  not  reflect  the  principle  put 
forward  by  Working  Group  4,  bnecause  it 
fails  to  make  clear  that  the  script  for 
customized  software  packages  is  part  of 
the  customized  package,  not  a  separate 
software  code.  The  Commission  will 
modify  this  protocol  to  reflect  this 
principle. 

C  Common  Codes 

1.  Introduction 

In  the  NOPR,  the  Commission  found 
the  post-Order  No.  636  business 
environment  and  the  computerization  of 
capacity  release  transactions  required 
the  development  of  common, 
standardized  codes  in  two  areas:  Codes 
to  identify  companies;  and  common 
transaction  point  codes  to  enable 
shippers  to  use  a  single  coding  structure 
to  identify  pipeline  points,  particularly 
interconnect  points  between  pipelines. 
Working  Group  5  had  identified,  but 
had  not  finalized,  a  process  for 
developing  both  sets  of  codes.  In  the 
NOPR,  the  Commission  stated  that  it 
expected  Working  Group  5  to  finalize  its 
proposal  for  common  company  codes  by 
February  1, 1994. 

For  common  transaction  points. 
Working  Group  5  proposed  an  approach 
in  which  a  third-party  (code  assignor) 
would  prepare  a  computerized  cross- 
reference  table  correlating  pipelines' 
proprietary  codes  (as  verified  and 
updated  by  the  pipelines)  to  a  common 
code.  Those  wanting  to  use  the  common 
code  would  maintain  the  cross-reference 


'"  A  pipeline  customer  might  want  to  authorize  an 
agent  to  obtain  commercially  sensitive  information 
about  the  customer,  such  as  the  customer's 
nominations,  from  the  EBB. 
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table  on  their  computen  and  could 
convert  proprietary  pipeline  codes  to 
the  common  code,  and  vice  versa.  The 
Commission  was  concerned  about  the 
feasibility  of  this  process,  at  least  in  the 
short  term,  because  Worldng  Group  5 
had  not  wmked  out  the  details  of  the 
approach  (such  as  how  to  select  a  code 
assignor,  pay  for  the  costs  of  the  initial 
assignment  and  continued  maint^iance. 
or  distribute  the  code)  and  had 
suggested  this  process  be  undertaken  by 
a  yet  imdeveloped  gas  industry 
standards  board.  Due  to  the  importance 
of  this  issue,  the  Commission  gave  the 
Working  Ckoup  until  October  1, 1993,  to 
finalize  this  approach  or  reach  another 
consensus  approach.  If  no  consensus 
was  reached,  the  Commission  proposed 
to  select  a  common  code  and  require  the 
pipelines  to  make  the  translation  to  the 
common  code.  The  Commission 
requested  comments  on  whether  it 
should  adopt  the  PI-GRID  code 
developed  by  the  Petroleum  Information 
Corporation  or  another  common  code. 

Many  commenters  support  the 
development  of  a  common  code  and  the 
selection  of  the  PI-GRID  code  if 
consensus  on  an  alternative  is  not 
reached.43  Columbia  Distribution  and 
Exxon  contend  the  pipelines,  not  the 
users,  should  make  the  translation. 
Pipelines  contend  that  requiring  them  to 
make  the  translation  to  the  common 
code  would  increase  costs  significantly, 
because  it  would  affect  all  their 
computer  Ofwrations,  sudi  as  those  for 
accounting,  scheduling,  and 
management,  which  are  based  on  the 
use  of  proprietary  codes.*  They  assert 
Commission  selection  of  the  common 
code  could  impede  the  cooperative 
efforts  of  the  industry  to  date  and 
recommend  the  Commission  permit 
Working  Group  5  to  continue  its  efibrts. 

On  October  12, 1993,  Working  Group 
5  filed  its  report  which  detailed  its 
consensus  agreement  on  a  code  assignor 
process  along  the  lines  of  its  previous 
proposal.  As  discussed  below,  the 
Commission  is  adopting  the  Worldng 
Group's  proposal. 

2.  The  Proposal 

The  common  code  structure  proposed 
by  the  Working  Group  would  consist  of 
two  components.  The  first  would  be  the 
code  number  itself,  a  16  digit  number, 
which  according  to  the  Woiidng  Group, 
would  provide  the  user  with  some 
information  about  each  point.*'  The 


second  is  a  common  code  data  base 
consisting  of  daU  elements  that  will  be 
associated  with  each  ctMnmon  code. 
These  data  elements  include  such 
information  as  the  name  of  the  point, 
the  owner  operator  of  the  point,  a  flow 
indicator  showing  the  direction  of  gas 
flow  at  the  point,  and  a  point  locator 
(e.g..  geographic  coordinates,  survey 
coordinates,  or  line  ntunber  or  mile 
marker)  to  be  provided  when  the 
information  is  available. 

Under  the  proposal,  PI-GRID  will  be 
the  code  assignor  and  will  provide  a 
copy  of  the  data  base  to  any  requestor 
at  a  price  reflecting  only  its  distribution 
and  handling  costs.  The  Working  Group 
also  proposes  that  various  Code 
Distributors  will  enter  into  agreements 
with  PI-GRID  to  distribute  the  code. 
These  agreements  would  provide  that 
the  Code  Distributors  would  not  be  able 
to  charge  for  the  data  base  itself,  but 
would  be  able  to  charge  for  other  "value 
added"  services,  such  as  selective 
extraction  of  information  from  the  data 
base.** 

Based  on  discussions  with  PI-GRID, 
the  Working  Group  anticipates  six 
mphjths  will  be  required  to  estabUsh  and 
Validate  the  common  codes  for  a  large 
.majority  of  interstate  pipelines.  If  the 
industry  begins  the  coding  process  this 
winter,  the  Working  Group  expects  the 
creation  of  a  complete  common  code 
data  base  by  the  1994-95' winter  heating 
season. 

Under  the  proposal,  all  business  will 
be  transacted  with  pipelines  using 
proprietary  codes.  Those  wanting  to  use 
the  common  code  will  have  to  program 
their  computers  to  translate  between 
common  and  proprietary  codes  to 
commtmicate  with  pipelines.  Pipelines 
will  be  required  to  verify  and  validate 
their  proprietary  code  information  to  PI- 
GRID.  The  proposal  also  provides  for 
ongoing  assignment  of  new  transaction 
points  and  modifications  to  existing 
points.  The  information  for  these 
revisions  must  be  provided  at  least  ten 
days  before  a  new  or  modified  code  goes 
into  effect. 

The  Working  Group  states  that,  at  this 
point,  the  demand  for  common  codes  is 


t,  NYMEX/EMrSoft,  WEV. 
[PAA.  OMK  EiMfgy.  FMA.  NCSA.  Edina.  WEV. 

«Colambta  Cm.  Ewoii.  INCAA.  KCPU  NmmsI. 
Transco,  Tanneoa 

*^For  exampia.  {or  aach  non-wall  tacinty  point, 
the  Rrsl  two  numbara  hidicala  tha  data;  tba  aacond 
thraa.  tha  cotuty:  tha  nut  fi«a  a  Mirfica  location 


within  the  state:  tha  next  t%vo,  tha  facility  coda:  tha 
next  two,  a  aub  number  idaniifying  components  of 
certain  types  of  facilities  (e.g..  gas  plant  inlets  from 
tailgetes):  and  the  final  two,  a  detail  number 
identifying  multiple  bdlitiaa  at  tha  saiaa  locatioa. 

•The  Working  Croup  envisions  a  aariaa  of 
contracu.  beginning  with  a  master  agreamant 
between  PI-GRID  and  a  consortium  of  the  ga* 
indostry.  If  a  gas  industry  standards  board 
eventually  ia  devalopad,  il  would  then  take  over 
this  contract.  Pt-GRID  would  enter  into  contracu 
based  on  the  master  agraament  with  Code 
Distributors,  and  the  Code  Distributors  would  enter 
into  agreements  with  users  specifying  tha  servicea 
Oislributor  will  provide. 


unknown;  some  perties  using  only  one 
or  a  small  number  of  pipelines  may 
prefer  to  continue  using  proprietary 
codes.  Given  this  level  of  imcertaintT, 
the  Working  Group  contends  the  code 
assignor  process  provides  a  number  of 
henefits  compared  to  a  requirement  that 
all  pipelines  adopt  a  common  code.  It 
provides  a  verified  and  validated 
common  code  system  to  those  who  need 
it,  while  ensuring  that  the  costs  of  using 
common  codes  are  borne  by  the  users, 
not  those  still  preferring  to  use 
proprietary  codes.  It  will  p:  ovide 
consistent  communication  between 
pipeUnes  and  customers  using 
proprietary  codes,  avoiding  the 
difficulties  that  would  be  created  if 
business  transactions  and  other 
customer  contacts  employed  different 
coding  systems.  And,  it  will  proNnde  an 
initial  first  test  of  the  level  of  demand 
for,  and  efficiency  of  using,  a  common 
code.  Should  a  common  code  prove 
efficient,  the  Working  Group  expects  the 
market  to  evolve  to  the  point  where 
common  codes  will  be  used  for  all 
commimications. 

3.  Comments  on  the  Working  Group 
Fifing 

Process  Gas  Constuners  Croup  and 
NYMEX/Enersoft  raise  objections  to  the 
code  assignor  process.  Process  Gas 
Consumers  Group  objects  to  the  shipper 
having  the  responsibiUty  for 
maintaining  a  rather  large  data  set  on  its 
computer  and  having  to  develop,  or 
acquire  irom  others,  the  "intelligence" 
needed  to  compare  capacity  release 
offers  among  pipelines  to  identify 
possible  alternative  transportation 
paths.*'  It  maintains  that  the  most 
burdensome  task  facing  pipelines  is 
verifying  their  proprietary  codes  and 
that  including  the  ctmunon  code  in  the 
capacity  release  data  sets  would  not  be 
particularly  burdensome.  It  emphasizes 
that  including  such  codes  in  the  data 
sets  would  be  for  informational 
piuposes  only,  and  would  not  require 
the  pipelines  to  conduct  business  using 
the  common  codes. 

NYMEX/EnerSoft  contend  pipeUnes 
should  not  be  able  to  require  customers 
to  communicate  using  proprietary 
codes,  because  users  will  then  have  to 
obtain  translation  software  to  convert 
the  common  codes  to  the  proprietary 
codes.  It  maintains  that  having  the 
pipelines  perform  the  translation  is 
preferable  since  there  are  fewer 
pipelines  than  market  participants. 


*>lt  also  suggests  that  a  common  code  system 
could  include  mile  markers  or  other  geographic 
location  infbnnation  so  software  could  identify 
delivery  paints  either  upstiaam  or  downstream  nf 
a  locatiotL 
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The  other  commenten  support  the 
code  assignor  process.  A£R^4RT 
supports  the  use  of  proprietary  codes  for 
communication  between  pipelines  and 
users,  because  use  of  one  code  will 
minimize  the  likelihood  of 
miscommunication.  It  also  argues 
requiring  shippers  to  perform  the 
translation  appropriately  requires  those 
using  common  codes  to  bear  the  costs  of 
that  use.  Gaslantic  contends  the 
Conunission  should  ensure  that  initial 
and  updated  common  codes  are 
distributed  on  an  open-access  basis,  and 
IPAA  similarly  supports  the  provision 
of  the  data  base  without  cost. 

The  htational  Registry  suggests  two 
clarifications.  It  is  concerned  about  the 
possibility  that  PI-GRID,  as  code 
assignor,  might  delay  distribution  of  the 
code  in  order  to  degrade  the  value  of 
services  provided  by  competitors.  It 
suggests  PI-GRID  should  be  required  to 
file  a  letter  with  the  Commission  when 
it  has  completed  more  than  90%  of  the 
cross-referencing  for  each  pipeline  and 
provide  the  code  to  distributors  at  that 
point.  It  further  contends  that 
information  on  the  location  of  points 
(such  as  geographic  coordinates  or 
pipeline  line  number  of  mile  marker)  is 
critical,  but  that  the  proposed  data  sets 
requires  this  information  to  be  included 
only  when  available.  It  maintains  the 
Conunission  should  clarify  when  this 
information  must  be  provided, 
suggesting  it  should  be  supplied  for 
path  pipelines,  but  not  for  point-to- 
point  or  network  pipelines.so  In  line 
with  this  request,  it  suggests  the 
Commission  require  pipelines  to 
include  in  their  next  Form  567  filing  an 
identification  of  the  proprietary  point 
code  associated  with  the  points  in  the 
flow  diagrams.ii 

4.  Commission  Adoption  of  the  Working 
Group  Proposal 

Given  the  level  of  support  for  the  code 
assignor  process,  the  Commission 
accepts  the  Working  Group  proposal 
and  will  implement  it  by  requiring 
pipelines  to  provide  a  mechanism 
through  which  any  person  can  obtain  a 
validated  computerized  data  base  that 
will  provide  the  ability  to  convert  fi-om 
pipeline  proprietary  codes  to  a  common 
code.  The  Working  Group  stated  the 
code  assignment  process  could  be 
completed  by  the  start  of  the  1994-95 
winter  heating  season,  and  the 
Commission,  therefore,  will  require  the 
implementation  of  this  approach  by 
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"It  similarly  seeks  clarification  that  available 
information  will  be  validated  and  become  part  of 
the  cross-reference  table. 

"  Form  No.  567  is  diagram  of  the  operating 
conditions  on  the  pipeline's  main  transmission 
system  for  the  prior  year.  18  CFR  260.8. 


Novem  ter  1, 1994.  The  Commission 
also  wi  I  require  pipelines  to  ensure  that 
the  con  mon  codes  and  data  base,  and 
any  updates,  will  be  provided  without 
charge,  except  for  reasonable 
distribultion  and  handling  fees. 

The  Qommission  will  adopt  the  data 
sets  as  proposed  by  the  Working  Group 
with  one  modification.  The  Commission 
will  require  that  the  point  locator 
informa  tion  be  mandatory.  The 
Commi!  sion  agrees  with  the 
commei  iters  that  the  ability  to  locate 
pipelin*  points  in  relation  to  other 
points  dn  the  system  is  important  if 
users  are  to  use  the  common  code  data 
base  to  determine  if  a  package  of 
released  capacity  fits  their  needs.  When 
pipelines  verify  their  proprietary  codes 
to  PI-GI^,  they  must  include 
information  sufficient  to  enable  users  to 
locate  a  point  on  one  pipeline  in 
relation  to  other  points.  At  this  point, 
the  pipelines  can  choose  the  method  of 
locating!  the  points,  such  as  geographic 
coordin  ites,  line  nimiber  or  line  marker, 
but  the  !k)mmission  envisions  that 
eventually  all  pipelines  should  move  to 
using  geographic  coordinates  so  that 
points  an  different  pipelines  can  be 
related  <o  each  other. 

Gaslaiitic  and  IPAA  support  the 
provision  of  the  data  base  and  updates 
at  no  cofet  to  the  user.  The  Working 
Group  report  states  distributors  caimot 
charge  itiore  than  postage  and  handling 
costs  fo|  providing  the  code  itself,  but 
can  chaige  for  value  added  services.  The 
Commission  is  requiring  the  pipelines 
to  ensun  that  users  can  obtain  the  data 
base  ana  any  updates  at  a  price  that 
reflects  only  reasonable  costs  of 
distribu  ion  and  handling.  Additional 
charges,  however,  may  be  assessed  for 
other  va^ue  added  services  relating  to 
updates. 

The  requirement  that  point  locator 
informaiion  be  mandatory  for  all 
pipelines  obviates  the  requests  by  the 
National  Registry  for  a  further  definition 
of  the  tepn  "available"  to  describe  when 
point  locator  information  will  be 
providei  1  and  for  requiring  point 
location  disclosure  in  Form  567  filings. 
The  pro  /ision  of  point  locator 
informa  ion  also  should  satisfy  Process 
Gas  Consumers  Group's  request  for 
geograo  lie  location  points. 

The  IV  ational  Registry  suggests  that 
the  Con  mission  require  PI-GRID  to  file 
a  statement  with  the  Commission  when 
it  has  caknpleted  more  than  90%  of  the 
cross-re  erencing  for  each  pipeline  and 
provide  the  code  to  distributors  at  that     ■ 
point.  T  le  Commission  has  set  a 
deadlin^  for  final  dissemination  of  the 
common  code  data  base  and  finds  no 
reason  ti  t  require  filings  as  the  data  are 
compile  1  or  piecemeal  implementation. 


■^ 


NYMEX/Enersofl  contend  pipelines 
should  be  required  to  conduct  business 
using  common  codes.  The  Commission 
will  not  impose  this  requirement  at  this 
time,  since  it  goes  beyond  the  consensus 
agreement  reached  by  Working  Group  5. 
Shippers  will  be  able  to  use  the  cross- 
reference  table  to  convert  electronically 
fi-om  the  common  codes  to  the 
proprietary  codes  for  commimication 
with  the  pipeline. 

Process  Gas  Consumers  Group 
maintains  that  including  the  common 
codes  in  the  capacity  release  data  sets 
would  be  more  efficient,  although  they 
do  not  suggest  pipelines  be  required  to 
conduct  business  using  the  common 
code.  This  suggestion  too  goes  beyond 
the  consensus  agreement  reached  by  the 
Working  Groups,  and  the  Commission 
will  not  impose  it. 

Moreover,  even  if  the  common  code 
(consisting  of  16  digits)  was  included  in 
the  capacity  release  data  sets,  the 
efficiency  of  the  process  might  not  be 
enhanced  to  a  significant  degree.  The 
extensive  data  base  that  goes  along  with 
the  common  code  would  not  be  on  the 
EBBs,  and  users  may  very  well  need  the 
underlying  (5ata  base  to  provide  the 
information  they  require  to  perform  an 
analysis  of  capacity  paths.  As  described 
earlier,  the  sequence  of  numbers  in  the 
code  itself  provides  users  only  with 
limited  information,  such  as  identifying 
the  state  and  county  of  the  point.  But 
the  entire  common  code  data  base 
provides  additional  information  about 
points,  such  as  the  point  locator 
information,  that  users  may  well  need  to 
use  the  common  code  effectively  in 
comparing  capacity  releases  over 
multiple  pipelines.  The  Commission 
further  notes  that  Working  Groups  1  and 
2  have  included  an  optional  field  for 
common  codes  which  pipelines  may 
make  available  to  their  users.  Use  of  this 
field  may  provide  a  test  of  whether 
bidders  would  derive  value  from  access 
to  the  common  code  numbers,  without 
also  having  the  underlying  data  base 
available. 

In  conclusion,  the  Commission  finds 
that  the  industry  has  taken  a  positive 
step  forward  by  designing  a  process  that 
will  ensure  that  those  wanting  to  use 
common  codes  can  do  so  effectively 
within  a  reasonable  period  of  time.  The 
Commission  expects  use  of  this  system 
will  prove  to  enhance  efficiency  by 
better  enabling  shippers  to  manage  the 
transportation  of  gas  supplies  across  the 
nationwide  pipeline  grid.  As  pipelines 
review  and  update  their  computer  and 
financial  systems  in  light  of  the  changed 
business  environment  created  by  Order 
No.  636,  the  Commission  expects  them 
to  incorporate  the  use  of  common  codes. 
Ultimately,  the  Commission  anticipates 
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that  the  common  codes  ultimately  will 
become  the  standard  used  for  all 
transactions  and  commimications 
betiA'een  pipelines  and  their  customers. 

Vn.  Issues  not  Addressed  in  the 
Standardized  Data  Sets  and 
Communication  Protocob 

The  Working  Group  reports  included 
minority  positions  on  some  issues,  and 
these  issues  also  were  addressed  in  the 
comments  on  the  Working  Group 
reports.  On  several  issues,  the 
Commission  recommended  that  the 
Working  Groups  continue  their  e^orts  to 
seek  resolution,  with  reports  to  be  made 
by  February  1, 1994.  Others  involved 
policy  questions  which  the  Commission 
foimd  were  beyond  the  scope  of  this 
proceeding  and  would  be  better 
examined  in  other  fora. 

A.  Proposed  Additions  to  the 
Standardized  Data  Sets 

1.  Index  of  Purchasers 

The  National  Registry  proposed  that 
an  Index  of  Purchasers  (Index),  which 
would  disclose  a  variety  of  information 
about  the  capacity  rights  of  firm 
capacity  holders,  be  available  on  EBBs 
and  through  downloadable  files.32  It 
asserted  this  index  could  be  used  to 
establish  the  baseline  contractual  rights 
of  current  holders  of  pipeline  capacity, 
information  which  it  believed  was 
needed  so  potential  purchasers  could 
determine  the  releasable  rights  of  firm 
capacity  holders.  In  the  NOPR.  the 
Commission  did  not  propose  to  include 
the  proposed  Index  because  the 
proposal  appeared  too  burdensome  and 
costly.  But  the  Commission  stated  it 
considered  a  more  limited  Index  to  have 
value  in  identifying  firm  shippers  with 
releasable  capacity.  It  suggested  the 
Working  Groups  work  on  a  cost- 
effective  method  of  presenting  such 
information. 

Many  commenters  contend  the 
benefits  of  an  Index  do  not  warrant  the 
cost,  since  shippers  willing  to  release 
capacity  are  free  to  post  offers  to  sell 
and  potential  purchasers  can  post  so- 
called  want  ads,  advertising  the  capacity 
they  want  to  acquire."  INGAA  suggests 
the  Commission  not  prejudge  the 
outcome  of  this  issue,  but  instead 
pennit  the  Woridng  Group  process  to 


nTh*  ComniiMion  raquirw  pipeliM  tarifb  to 
include  an  index  of  finn  cap«city  hoiden,  with  leM 
daUil  than  what  waa  propoeed  t^  th«  NaUonal 
Regittiy.  TenneMee  Cm  Pipeline  Company,  65 
FERC  161.224  slip  op.  at  1B2  (19«3):  18  CFR 
154.41. 

u  AEK/MRT.  Columbia  Diatribution.  Con  Ediaon 
Df  Ittdax  ia  adopted,  it  should  ba  oparatad 
indapandantly  and  fundad  by  aubacriban).  Enroo 
(too  coatly  and  buidanaoma):  KCPL.  Natural  UDC 
WiUUton  Baaln. 


determine  whether  an  Index  in  any  form 
is  appropriate. 

Otners  contend  an  Index  would  be 
valuable  in  providing  convenient  access 
to  baseline  information  on  those  holding 
firm  service  so  buyers  could  determine 
whom  to  approach  to  negotiate 
prearranged  deals  for  capacity.**  They 
contend  the  Index  would  replace  the 
index  of  sales  customers  pipelines 
previously  maintained  and  should  not 
be  difficult  for  pipelines  to  provide. 

The  Commission  will  not  decide  this 
issue  now  because  it  is  still  being 
considered  by  the  Working  Groups.  But 
the  Commission  continues  to  find  merit 
in  the  concept  of  providing  a  cost- 
effective  electronic  Index  of  purchasers 
and  expects  the  participants  in  the 
Working  Groups  to  consider  this  issue 
in  the  same  open-minded  and 
conciliatory  manner  they  used  to  build 
consensus  on  other  issues  in  this 
proceeding. 

The  Commission  also  did  not  propose 
to  make  data  items  for  contract  niunber 
and  replacement  contract  number 
mandatory  fields,  finding  that  these 
iiems  were  tied  to  the  proposed  Index.  >s 
The  National  Registry  contends  its 
request  to  make  contract  and 
replacement  contract  numbers 
mandatory  fields  is  independent  of  the 
Index.  It  asserts  these  data  are  needed 
by  the  Commission,  state  commissions, 
and  others  to  create  an  audit  trail  to 
verify  the  ownership  of  capacity  being 
released  and  acquired. 

Although  the  Commission  will  not 
require  the  inclusion  of  contract  and 
replacement  contract  number  in  the  data 
sets  at  this  time,  it  does  recognize  that 
pipelines  will  need  to  maintain  a 
correlation  between  release  transactions 
and  the  contracts  resulting  from  those 
transactions  for  Commission  audit 
requirements  if  not  also  for  the 
pipelines'  own  purposes.  Since 
pipelines  must  maintain  this 
information  in  any  event,  the  Working 
Groups  should  consider  making  this    . 
information  mandatory  in  the 
downloadable  data  sets  to  make  access 
easier. 

2.  Nominations  for  Firm  and 
Interruptible  Capacity 

No  consensus  was  reached  in  the 
Working  Groups  whether  to  include 
fields  showing  confirmed  firm  and 
interruptible  nominations  and  a  field 
showing  whether  no-notice  service  is 
available  at  a  location.  Proponents  of 
providing  this  information  contended  it 


was  needed  for  releasing  shippers  and 
bidders  to  assess  the  value  of  released 
capacity,  while  opponents  maintained  it 
is  not  needed  to  bid  on  capacity,  but 
would  unfairly  tilt  the  market  in  fovor 
of  bidders.  The  parties  also  disagreed  on 
the  availability,  and  costs,  of  providing 
the  information. 

In  the  NOPR,  the  Commission  found 
that  the  available  information  dfd  not 
permit  it  to  resolve  the  issue.  Moreover, 
the  Commission  recognized  the  Woiiing 
Groups  had  little  time  to  consider  this 
matter  fully  and,  therefore,  strongly 
encouraged  them  to  continue  their 
discussions  and  to  explore  alternatives 
for  providing  information  relevant  to  the 
puit:hasing  of  capacity  that  is 
operationally  feasible  to  provide  at 
reasonable  cost. 

The  comments  on  the  NOPR 
essentially  parallel  the  previous 
positions:  proponents  state  the 
information  is  needed  to  make  business 
judgments  and  is  information  that 
would  be  available  in  a  free  market;  m 
opponents  contend  it  would  undermine 
capacity  release,  is  too  costly  to  provide, 
would  not  be  provided  in  a  free  market, 
and  imfairly  requires  shippers  to 
divulge  competitive  information  that 
would  be  used  against  them.s'  NGSA 
and  Destec  Energy  comment  that  the 
Commission  must  be  prepared  to  judge 
the  merits  of  disputes,  like  this  one. 
which  are  based  on  competing 
economic  interests.  FMA  asserts  that  for 
unresolved  disputes,  special 
consideration  should  be  given  to  the 
views  of  end-users,  because  they  are  the 
ones  paying  for  natural  gas  and 
transportation. 

The  Commission  finds  that  the 
Working  Groups  should  continue  to 
examine  and  explore  means  of  reaching 
a  compromise  on  this  issue.  The 
Commission  does  not  agree  that  the 
views  of  any  one  group  should 
predominate  over  others.  The  parties 
should  seek  to  accommodate  each 
other's  interests,  as  they  have  on  other 
issues,  a  process  more  likely  to  produce 
a  resolution  preferable  to  both  sides 
than  if  the  Commission  decides.  Should 
agreement  on  whether  to  provide  the 
information  prove  elusive,  the  parties 
should,  at  a  minimum,  seek  to  agree 
upon  a  cost  effective  method  of 
providing  the  information  if  the 
Commission  determines  it  is  necessary. 


MFMA.  IPAA.  NCSA. 

uTba  relaaaar'a  oontiact  numbar  is  an  optional 
field  and  ao  may  ba  Indudad  by  pipalinaa  wban 
thay  daam  such  iniMnation  to  ba  nacaaaary  for 
oparaUon  of  thair  ayatama. 


MPowrer  Ganarator*.  Daatac  Energy.  FMA. 
Ediioa. 

ir  Columbia  Diatributlon.  Con  Ediaon.  Enion. 
KCPL.  t4ational.  Natural.  Tranaco,  and  UDC. 
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B.  Communication  Protocols  for 
Uploading  Files  and  Downloading 
Subsets  of  Files 

In  the  NOPR,  the  Commission  stated 
that  development  of  standards 
pennitting  users  to  transmit  (upload) 
files  to  the  pipelines'  computers  as  well 
as  to  download  subsets  of  files  could 
increase  the  efficiency  of  the  capacity 
allocation  mechanism.  File  upload 
capability,  for  example,  would  permit 
bidders  to  submit  their  bids 
electronically  without  having  to  sign-on 
to  the  pipelines'  on-line  EBBs.  The 
ability  to  download  a  subset  of  a 
capacity  release  file,  such  as  release 
information  received  after  a  certain  date, 
would  permit  users  to  eliminate 
imneeded  information  from  the  files 
they  download  and  also  increase  the 
efficiency  of  the  communication 
process.  The  Commission  endorsed 
Working  Group  4*8  plan  to  continue  its 
eff'orts  to  develop  these  capabilities. 

Many  commenters  support  file 
uploading  to  provide  efficient 
communication.^  Others,  principally  - 
pipelines,  raise  questions  about  file 
uploading.  They  contend  file  uploading 
is  not  as  well  suited  as  on-line  EBBs  to 
handling  bids  submitted  near  the  close 
of  bidding  periods,  because,  unlike 
EBBs,  uploading  is  not  an  interactive 
system  permitting  immediate 
notification  to  bidders  of  errors  in  their 
bids.se 

Edison  states  downloading  of  file 
subsets  should  be  a  priority.  Columbia 
Gas  maintains  downloads  of  subsets 
based  on  dates  is  reasonable,  but  adding 
other  criteria  could  be  burdensome, 
while  Williston  Basin  contends  any 
subset  downloads  would  be  too 
expensive.  UDC  suggests  the 
Commission  should  not  mandate  file 
uploading  or  downloading  of  file 
subsets,  but  should  trust  the  market  to 
develop  these  capabilities  if  they  are 
needed. 

The  Commission  is  convinced  that  the 
development  of  effective  file  uploading 
and  subset  downloading  capability 
would  markedly  enhance 
commiuiication  efficiency  related  to 
capacity  release.  Working  Group  4 
should  continue  to  assign  a  high  priority 
to  developing  standards  in  this  area. 
The  Commission  recognizes  the 
concerns  with  uploads  submitted  close 


"Poww  C«n«raton,  Columbia  DUtribution.  Con 
Edison.  NYMEX/En«rSoft.  Edi»on.  Tennsco  (noting 
effort  should  not  ba  ovMsimplifiad),  WFV,  and 
Williston  Basin  (noting  uploads  must  ba 
coordinated  tvith  interactive  EBBs,  especially  at  the 
•nd  of  bidding  periods  whan  quick  action  is 
needed). 

»»E1  Paso,  Natural.  Transco.  Northwest,  KGPL, 
National  (also  may  axpoaa  pipeUnea'  computers  to 
security  riaks,  such  ••  viniaea). 


to  thi  end  of  the  bidding  period,  but  is 
confident  the  Working  Groups  can 
develop  the  necessary  standards  to  deal 
with  this  issue.M 

C.  Standardization  of  Non-Capacity 
Release  Business  Transactions 

industry  established  Working 
Groui)  3  to  consider  the  development  of 
stantfuds  relating  to  business  practices, 
other! than  capacity  release,  resulting 
fit>m  the  business  changes  fostered  by 
pipeline  restructuring  under  Order  No. 
636. 1  a  its  report,  the  Woriung  Group 
did  n  }t  propose  any  standards;  it 
outlii  led  the  areas  of  highest  priority 
and  i^s  process  for  continuing  to 
examine  these  issues.  Several 
comn  lenters  support  the  continuation  of 
these  efforts,  maintaining 
stand  irdization  of  these  business  data  is 
critic  illy  important  to  the  industry .bi 
Vesta  contends  the  Commission  should 
requi  e  the  pipelines  now  to  provide  the 
16  da  a  items  tentatively  established  by 
Work  ng  Group  3  as  being  the  most 
critic  il.  Others  oppose  the  continuation 
of  W(  rking  Group  3'8  deliberations, 
arguii  ig  standards  in  these  areas  are  not 
requifed  by  Order  No.  636  and  the 
Conuliission  should  limit  its 
promulgation  of  standards  to  those 
essen  ial  for  capacity  release.": 

Th<  Commission  has  recognized  the 
restrt  cturing  occasioned  by  Order  No. 
636  li  tely  will  result  in  changes  to 
busin  »s  practices,  apart  from  capacity 
relea^,  which  could  require  further 
stand^dization."3  Standardizing 
capac  ty  release  information  was  the 
first  s  ep  in  this  process,  but  now  the 
Work  ng  Groups  should  turn  their 
attent  on  to  standards  for  these  other 
busin  3SS  transactions. 

From  over  66  items  proposed  for 
review,  Working  Group  3  found  33  to  be 
of  hi0i  priority,  and  of  those  33,  focused 
its  iniial  review  on  ten  elements."  In 
the  Commission's  view,  standardization 
of  these  ten,  or  most  of  them,  would 


*ofoi  example,  one  possible  approach  the 
Workink  Groups  could  consider  is  whether  all  bids 
receive^  within  some  time  period  prior  to  the  close 
of  the  bidding  period  should  be  treated  as  having 
been  received  at  the  same  time. 

"Exion,  NCSA,  out 

•>  PEi :  Pipeline  Group.  UDC.  Tenneco. 

•'S«  Order  No.  636-A.  in  FERC  Stats,  k  Regs. 
Preamh  es  at  30,459  (standards  may  be  needed  to 
ensure  ifricienl  movement  of  gas  across  pipelines): 
March  10,  1993,  Notice  (capacity  release  standards 
first  stab  in  standardization). 

xTbf  ten  elements  were:  timely  flowing  volume; 
timely  folume  allocation  reports;  predetermined 
allocations  and  shipper  ranking:  imbalance  status: 
customer  scheduled  receipu  and  deliveries: 
customer  specific  curtailment/interruption 
Informikion:  cuafomar  speciRc  operational  flow 
orders;  daily  noaiinated  volume  ackoowledgament; 
customer  penalty  etatua;  and  input  and  modify  pa 
noroina  ion*.  Working  Croup  3  Report  at  S-6. 


provide  a  good  departure  point  for  this 
effort.  The  Commission  realizes  all 
facets  of  the  industry  may  not  have 
equal  need  for  all  these  elements,  but 
these  elements  would  appear  to  have 
wide  enough  coverage  that  the  benefits 
bom  standardization  will  be 
widespread.  Moreover,  once  standards 
are  in  place,  those  who  may  not  now 
perceive  a  need  for  standards,  may  come 
to  realize  the  standards  will  make  their 
business  more  efficient,  and  even  those 
who  do  not  need  the  standards 
themselves,  stand  to  benefit  if  other 
segments  of  the  industry  become  more 
efficient."*  The  Working  Group  should 
propose  an  appropriate  implementation 
schedule  for  the  ten  identified  data 
elements.  The  Working  Group  also 
should  continue  its  efforts  to  identify 
which  of  the  remaining  23  high  priority 
data  elements,  as  well  as  any  others, 
require  standardization  and  propose  a 
schedule  for  implementation  of 
standards  for  these  elements  as  well. 

D.  Policy  Issues 

The  minority  reports  and  initial 
comments  raised  questions  about  three 
policy  issues:  the  method  of  recovering 
the  costs  of  standardization,  pipeline 
disclaimers  of  liability  for  EBB 
operation,  and  the  disclosure  of  non- 
price  considerations  imderlying 
capacity  release  transactions.  The 
Commission  stated  in  the  NOPR  that 
such  substantive  policy  issues  are 
beyond  the  scope  of  this  proceeding  and 
are  more  appropriately  considered  in 
individual  proceedings. 

1.  Costs  of  Standardization 

In  the  NOPR.  the  Commission 
recognized  the  concern  of  firm  shippers 
that  the  costs  of  compliance  with  the 
EBB  standards  should  be  spread 
equitably  across  all  those  benefitting 
from  the  standards.  The  Commission 
encouraged  the  industry  to  consider 
methods  for  ensuring  equitable  sharing 
of  such  costs,  such  as  user  or  access 
fees. 

Many  commenters  support 
development  of  a  fair  and  equitable 
method  of  allocating  costs.M  Transco 
and  Williston  Basin  maintain  EDI,  in 
particular,  is  not  suitable  for  all 
customers  and  suggest  the  costs  of 
implementing  this  technology  should  be 
borne  by  those  benefitting  from  it. 
PSCW  contends  LDCs  should  not  have 
to  subsidize  the  costs  of  providing 
information  benefitting  other  parties 


*>For  example,  if  standards  reduce  producers' 
costs  or  result  in  making  gas  a  more  viable  option 
for  fuel  switchable  ueers,  ell  will  beneHl  from  lower 
pricea  and  greater  use  of  the  gas  Iranspoftation 
system. 

••AGA.UDCWEV. 
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and  suggests  an  incremental  pricing 
system  for  all  information  beyond  a 
basic  level.  A  number  of  commenters 
are  concerned  about  leaving  the  issue 
solely  to  rate  cases.*'  They  maintain  the 
policy  needs  to  be  consistent  across 
pipelines  and  urge  the  Commission  to 
decide  on  the  method  for  allocating 
costs  in  this  proceeding  or  in  another 
generic  proceeding,  leaving 
implementation  to  individual  rate  cases. 
Power  Generators  opposes  inclusion  of 
this  issue  in  the  Working  Groups, 
because  the  success  of  the  Groups  was 
due  to  their  focus  on  technical  issues. 

El  Paso.  Tenneco,  and  INGA  A 
contend  user  or  access  fees  are  not 
appropriate  for  recovery  of  upfront 
costs,  and  Natural  expresses  concern 
that  access  fees  may  not  be  sufficient  to 
compensate  pipelines.**  FMA  suggests, 
in  the  absence  of  consensus  on  a  new 
approach,  the  proper  approach  is  to 
continue  with  the  Order  No.  636  policy 
of  recovering  fixed  costs  through 
reservation  charges  and  only  variable 
costs  through  usage  charges. 

In  general,  the  Commission  finds  that 
its  previous  policy  of  permitting  the 
pipelines  to  recover  fixed  costs  through 
a  reservation  charge  and  only  variable 
costs  through  a  usage  charge  is 
appropriate  for  the  basic  EBB  service. 
This  basic  service  includes,  at  a 
minimum,  the  downloadable  data  sets 
and  communication  protocols 
established  in  this  rule,  which  the 
Commission  finds  are  necessary  to 
promote  a  viable  capacity  release  market 
and  should  provide  generalized  system- 
wide  benefits  to  all  users  of  the  pipeline 
grid.  Until  additional  standards  are 
presented,  the  Commission  cannot 
determine  whether  they  provide 
sufficient  benefits  to  the  industry  as  a 
whole  to  warrant  inclusion  in  the  basic 
EBB  package. 

For  enhancements  to  the  basic  EBB 
service,  which  are  not  of  general  benefit, 
the  Commission  is  open  to  considering 
cost  recovery  approaches  that  will 
recover  fixed  costs  ft-om  the  limited 
number  of  users  deriving  benefit  from 
the  service.  The  Commission  encourages 
the  industry  to  pursue  such  approaches. 

As  an  example,  pipelines  could 
consider  using  a  process  for  recovering 
the  costs  of  enhancements  to  the 
standard  EBB  package  from  only  those 
customers  that  subscribe  to  the 
enhancements.  The  pipeline  could 
explore  with  the  users  of  its  EBB  the 
costs  of  providing  a  particular  service  or 


group  of  services  and  methods  of 
recovering  these  costs  from  the 
subscribing  users,  such  as  through 
access  fees,  reservation  charges,  or 
direct  charges.  The  pipeline  and  the 
users  also  could  establish  mechanisms 
for  reimbursing  the  initial  subscribers  if 
additional  users  later  evince  an  interest 
in  obtaining  the  services.  Once  having 
obtained  agreement  &x)m  those 
customers  desiring  the  service,  the 
pipeline  could  make  a  tariff  filing  to 
establish  the  method  of  recovery  or 
submit  an  application  or  petition  for  a 
declaratory  order  requesting  advance 
Commission  review  of  the  proposed 
costs  and  charges.^* 

2.  LiabiUty 

Several  commenters  suggest  the 
liability  standard  for  EBB  operations 
should  be  the  same  across  all  pipelines 
and,  therefore,  should  be  resolved  either 
in  this  proceeding  or  in  another  generic 
proceeding.'"  Peoples  Gas,  et  al., 
supports  consideration  of  the  issue  in 
individual  prtx^edings,  but  suggests  the 
Commission  restate  here  its  standard 
that  pipeline  liabiUty  for  EBB  operations 
should  be  no  different  than  for  other 
operations.  UDC  asks  the  Commission  to 
state  that  it  will  enforce  its  standard. 
Some  parties  contend  the  Commission 
should  adopt  a  new  standard,  arguing 
EBBs  are  not  like  other  pipeline 
operations  since  parties  other  than  the 
pipehne  are  responsible  for  providing 
information.'!  Because  verification  of 
such  information  is  time  consimiing. 
they  recommend  each  party  ensure  the 
accuracy  of  the  information  it  provides. 
Con  Edison,  in  contrast,  argues  that 
pipeline  tariff  provisions  regarding  EBB 
user  indemnification  of  the  pipeline  are 
too  onerous  and  hold  the  EBB  user  to  a 
higher  standard  of  responsibility  than 
applies  to  the  pipeline.  Enron  contends 
the  issue  is  beyond  the  scope  of  this 
proceeding. 

The  Conunission  agrees  that  this  issue 
goes  beyond  the  technical  concerns  with 
standards  development  which  were  the 
focus  of  this  proceeding.  The 
Commission  can  determine  policy 
related  issues  in  individual  cases 
without  having  to  establish  a  new 
generic  proceeding  and  already  has 
addressed  this  issue  in  restructilring 
orders.  The  Commission  has  adopted 
the  principle  that  a  pipeline's  liability 


for  EBB  operations  should  be  the  same 
as  for  its  other  operations.TS  The 
Commission  also  has  addressed  user 
liability  standards  in  individual 
restructuring  orders  based  upon  the 
specific  pipeline  EBB  agreement.'"  In 
general,  the  Commission  has 
determined  that  a  user's  liability  for 
unauthorized  use  of  a  customer 
identification  number  is  limited  to 
negligence  or  a  wrongful  act. 

3.  Non-Price  Considerations 

O&R  contends  standards  are  needed 
to  guard  against  capacity  releases 
involving  deals  for  indirect 
consideration,  such  as  capacity  release 
transactions  tied  to  gas  supply 
arrangements.  It  asserts  this  issue  is  not 
better  addressed  in  individual 
proceedings,  but  requires  a  definitive 
poUcy  statement.  The  Commission 
adheres  to  its  conclusion  that  this  issue 
is  outside  the  scope  of  this  technical 
rulemaking  and  should  not  be  an  issue 
considered  by  the  continuing  Working 
Group  sessions.  The  Commission  has 
addressed  this  concern  in  individual 
restructuring  proceedings  based  on  the 
facts  and  circumstances  in  each  case.'* 
As  pointed  out  previously,  should  the 
Commission  decide  a  general  policy  in 
this  area  is  required  in  the  future,  the 
Commission  need  not  articulate  its 
policy  through  a  generic  proceeding,  but 
can  do  so  in  individual  proceedings. 

£.  Gas  Industry  Standards  Board 

Several  of  the  Working  Group  reports, 
and  initial  comments,  endorsed  the 
development  of  a  Gas  Industry 
Standards  Board  (GISB)  which 
ultimately  would  replace  the  Working 
Groups  and  continue  the  development 
and  maintenance  of  industry-wide 
standards.  In  the  NOPR,  the 
Commission  stated  it  was  interested  in 
this  concept  and  invited  submission  of 
a  proposal  as  to  how  it  would  operate. 

Many  commenters  support  an 
industry  standards  board  in  concept  as 
long  as  all  industry  segments  are 
represented,  but  noted  the  concept  is 
still  in  the  planning  phase  so  any 
detailed  comments  would  be 
premature.'*  A  number  of  commenters 


•'AER/MRT.  Brooklyn  Union.  ColumbU 
Distribution.  UDC 

<•  INGAA  suggests  direct  charges  may  be 
appropriate  for  additional  services  and  features  that 
go  beyond  the  standards  (o  be  adopted  by  the 
Commission. 


"  18  CFR  385.204.  385.207.  This  process  would 
be  similar  to  the  advance  approval  for  research, 
development,  and  demonstration  projects.  18  CFR 
154.38(d)(5). 

^Columbia  Distribution.  Con  Edison.  NCSA. 
NYMEX/EnerSofl. 

'I  Tenneco,  Con  Edison.  NYSEG.  WEV 
(knowingly  providing  false  information  should 
subject  provider  to  damages). 


'"Algonquin  Gas  Transmission  Company.  65 
FERC  1 61.019  slip  op.  a(  23-24  (1993):  Creal  L,akes 
Gas  Transmission  Limited  Partnership,  65  FERC 
1 61.004  slip  op.  at  2»-30  (1993). 

'>'  South  Georgia  Natural  Gas  Company.  64  FERC 
161.251  slip  op.  11-12  (1993);  East  Tennessee 
Natural  Gas  Company.  65  FERC  161.223  (1993). 

'•See  Northwest  Pipeline  Corporation.  63  FERC 
161.124  al  61.803  (1993);  Pacific  Gas  Transmission 
Company.  64  FTRC  1  61.052  at  61.455-56  (1993). 

"  See  Power  Generators.  Northwest.  Tenneco. 
Williston  Basin.  ACA.  AER/MRT.  AGO.  Brooklyn 
Union,  Columbia  Distribution.  Columbia  Gas, 

Cofilinund 
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emphasized  that  the  GISB  concept 
should  not  interfere  with  the  on-going 
efforts  of  the  Working  Groups.  El  Paso 
did  not  support  an  industry  standards 
board  unless  it  was  limited  to 
communication  format  standards,  and 
O&R  contended  such  a  board  should  be 
an  advisory  panel  only.  Con  Edison,  in 
contrast,  contends  the  scope  of  the 
board  should  be  extended  beyond 
electronic  communication  to  include 
standardization  relating  to  pipeline 
operations,  imbalances,  and 
nominations. 

On  November  2, 1993,  the 
Commission  met  with  representatives 
from  the  Natural  Gas  Council  to  hear  a 
report  on  the  progress  of  GISB.  The 
Commission  remains  interested  in  this 
concept  and  looks  forward  to  a  detailed 
proposal.  When  the  Commission 
receives  a  proposal,  it  will  give  close 
consideration  to  the  effects  of  such  an 
independent  industry  standardization 
effort  on  all  facets  of  the  gas  industry. 
Commission  regulation,  and  state 
regulation. 

In  the  meantime,  the  Working  Group 
efforts  should  continue  apace.  The 
Working  Groups  should  not  defer  or 
delay  the  development  of  standards  in 
anticipation  of  the  formation  of  a 
standards  board.  Moreover,  they  should 
ensure  their  proposals  can  stand  alone 
and  should  not  rely  upon  the  eventual 
existence  of  a  standards  board  as  the 
means  to  administer  the  standards. 

VIII.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
signiHcant  adverse  effect  on  the  human 
environment.'*  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
signiflcant  effect  on  the  human 
environment."  The  action  taken  here 
falls  within  the  categorical  exclusions  in 
the  Commission's  regulations  for  rules 
that  are  clarifying  or  procedural  and  that 
relate  to  information  gathering,  analysis, 
and  dissemination.''"  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  rulemaking. 


Destec  Energy.  Exxon.  NCSA.  Procesa  Gas 
Consumers  Group  ,  IPAA.  KCPL,  Transco.  UDC. 
Nelurel.  Peoples  Gas.  et  •!..  Ediaon.  Texeco.  PEC 
Pipeline  Group. 

'*Order  No.  486,  Regulation*  Implementing  the 
National  EnvironmenUl  Policy  Act,  52  FR  47897 
(Dec.  17. 1987).  FERC  Slats.  «  Regs.  Preambles 
1986-19901  30(1987). 

"18CFR  380.4. 

"See  18  CFR  380.4(a)(2)(ii).  380.4(a)(5). 


n.  Re  (ulatory  Flexibility  Act 
Certifi  :ation 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)^  generally  requires  a  description 
and  an  alysis  of  final  rules  that  will  have 
signifii  :ant  economic  impact  on  a 
substa  itial  number  of  small  entities. 
Pursuj  nt  to  section  605(b)  of  the  RFA, 
the  Co  nmission  hereby  certifies  that  the 
regulal  ions  proposed  herein  will  not 
have  a  significant  impact  on  a 
substa  itial  number  of  small  entities. 

X.  Infic  rmation  Collection  Requirement 

0{R(  e  of  Management  and  Budget 
{OMB)j  regulations  require  approval  of 
certain  information  collection 
requin  ments  imposed  by  agency 
rules.* '  The  information/EBB 
requin  ments  of  this  fmal  rule  are  under 
FERC-|549(B),  Gas  Pipeline  Rates: 
Capaci  y  Release  Information,  (0MB 
Contra  No.  1902-0169). 

The  required  information  under 
FERC-  549(A)  enables  the  Commission 
to  can- '  out  its  legislative  mandate 
under  the  NGA  and  NGPA  arid  will 
ensureja  viable  capacity  release  market 
under  !k)mmission  Order  No.  636. 
Specif  cally,  the  required  information 
allows  the  Commission  to  review/ 
monitc  r  capacity  release  transactions 
and  fir  n  and  interruptible  capacity 
made  t  vailable  directly  from  pipelines 
and  to  take  appropriate  action,  where 
and  wllen  necessary. 

The  Commission  is  submitting  ■ 
notification  of  these  information/EBB 
requirements  to  OMB  for  its  review  and 
approwl.  Interested  persons  may  send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  these 
EBB  standards/information 
requirements,  including  suggestions  for 
reduciag  the  estimated  burden,  by 
contacting  the  Federal  Energy 
Regula  ory  Commission,  941  North 
Capito  Street.  NE.,  Washington,  DC 
20426  Attention:  Michael  Miller, 
Inform  ition  Services  Division,  (202) 
208-1^  15).  Comments  on  the 
require  ments  of  the  subject  final  rule 
may  al  o  be  sent  to  the  Office  of 
Inform  ition  and  Regulatory  Affairs, 
Office  I  )f  Management  and  Budget, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  Federal  Energy  Regulatory 
Comm  ssion) 

XI.  EStjctive  Date 

This  final  rule  shall  take  effect 
Februa  y  4, 1994. 


"5 


CFt 


List  of  Subfects  in  18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
Loia  D.  C«sheU. 

Secretary. 

In  consideration  of  the  foregoing,  part 
284,  chapter  I,  title  18,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  QAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

2.  In  §  284.8,  paragraph  (b)(5)  is 
redesignated  paragraph  (b)(6)  and  new 
paragraph  284.8(b)(5)  is  added  to  read  as 
follows: 

i  284.8    Firm  transportatton  servica. 

(b)«   •  • 

(5)  Standardization  of  information 
provided  on  Electronic  Bulletin  Boards. 

(i)  An  interstate  pipeline  must 
provide  access  to  standardized 
information  relevant  to  the  availability 
of  service  on  its  system  on  its  Electronic 
Bulletin  Board  and  through 
downloadable  files  in  compliance  with 
standardized  communication  protocols. 
The  standardized  information  and  the 
communication  protocols  are  found  in 
.  "Standardized  Data  Sets  And 
Communication  Protocols,"  which  can 
be  obtained  from  the  Public  Reference 
and  Files  Maintenance  Branch,  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street  NE..  Washington 
ex:  20426. 

(ii)  An  interstate  pipeline  must 
implement  these  standards,  procedures, 
and  protocols  by  June  1,  1994,  unless 
the  Standardized  Data  Sets  And 
Communication  Protocols  specify  an 
implementation  date. 

3.  In  §284.9,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

$284.9    Interruptible  transportation 
service. 


.C.  601-612. 
1320.14. 


(b)*  •  • 

(4)  The  requirement  of  paragraph 
(b)(3)  of  this  section  must  be 
implemented  through  the  use  of  an 
Electronic  Bulletin  Board  with  the 
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features  required  under  §  284.8(b)(4) 
and  complying  with  §  284.8(b)(5}. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A — Paitiet  Filing  Comments  on 
tlw  Notice  of  Proposed  Rulemaldng 

Docket  No.  RM93-4-000 


Commenter 


Ad  Hoc  Group  of  Power 
Generators  81  and  Edison 
Electric  Institute. 

Arrierican  Gas  Association  . 

ANR  Pipeline  Company  and 
Colorado  Interstate  Qas 
Company. 

Arkla  Energy  Resources 
Company  and  Mississippi 
River  Transmission  Cor- 
poration. 

Associated  Gas  Distributors 

Brooklyn  Union  Gas  Com- 
pany. 

Columbia  Gas  Distribution 
Companies  w. 

Columbia  Gas  Transmission 
Corporation  and  Colum- 
bia Gulf  Transmission 
Company. 

Consolidated  Edison  Conv 
pany  of  New  York,  Inc.. 

Destec  Energy,  Irx: 

El  Paso  Natural  Gas  Com- 
pany. 

Enron  Interstate  Pipelines 
(Northern  Natural  Gas 
Company,  Transwestem 
Pipeline  Company,  and 
Florida  Gas  Transmission 
Company). 

Exxon  Corporation 

Fuel  Managers  Association 

Hadson  Gas  Systems,  Inc.  . 

IndeperxJent  Petroleum  As- 
sociation of  America. 

Interstate  Natural  Gas  As- 
sociation of  America. 

Koch  Gateway  Pipeline 
Company. 

National  Fuel  Gas  Supply 
Corporation. 

National  Registry  of  Capac- 
ity Rights. 

Natural  Gas  Pipeline  Conv 
pany  of  America. 

Natural  Gas  Supply  Asso- 
ciation. 

New  York  Mercantile  Ex- 
change and  Enersoft  Cor- 
poration. 

New  York  State  Electric  & 
Gas  Corporation. 

Northwest  Pipeline  Corpora- 
tion. 

04R  Energy,  Inc 

Peoples  Gas  Ught  and 
Coke  Company,  North 
Shore  Gas  Company, 
and  Northern  Illinois  Gas 
Company. 


At3tyeviation 


Power  Genera- 
tors. 

AGA. 
ANR/CIG. 


AER/MRT. 


AGO. 
Brooklyn  Unkyi. 

Columtxa  Dis- 

tritxjtion. 
Columbia  Gas. 


Con  Edson. 

Destec  Energy. 
El  Paso. 

Enroa 


Exxon. 
FMA. 
Hadson. 
IPAA. 

INGAA. 

KGPL 

National. 

Natk)nai  Reg- 
istry. 
Natural. 

NGSA 

NYMEX/ 
EnerSofL 

NYSEG. 

Norttrwest. 

O&R. 

Peoples  Gas,  et 
al. 


Commenter 

AbtxeviatxMi 

Process    Gas    Consuniers 

Process  Gas 

Group.  American  Iron  and 

Consumers 

Steel  Institute,  and  Geor- 

Group. 

gia  Industrial  Group. 

Pubik:  Servce  Commisskm 

PSCW. 

of  Wisconsin. 

Sabine  Pipe  Line  Company 

Sabine. 

Southern  California  Edison 

Edison. 

Company. 

Tenneco  Gas 

Tenneco. 

Texaco,  Inc 

Texaco 

Texas      Eastern      Trans- 

PEC Pipeline 

mission  Corporation,  Pan- 

Group. 

tiandle  Eastern  Pipe  Line 

Company,  Tmnkline  Gas 

Company,  and  Algonquin 

Gas  Transmission  Com- 

pany. 

Transcontinental  Gas  Pipe 

Transco. 

Line  Corporation. 

UGI  Utilities,  Inc 

UGI. 

United  Distributkxi  Compa- 

UDC. 

nies. 

Vesta  Energy  Corrpany 

Vesta. 

WUIiams   Energy   Ventures, 

WEV. 

Inc. 

Williston    Basin    Interstate 

Williston  Basin. 

Pipeline  Company. 

"'This  group  includes  American  Electric 
Power  Service  Corporation.  Atlantic  City  Elec- 
tric Company,  Boston  Edison  Company,  Er>- 
ergy  Senoce,  Inc..  Fuel  Managers  Association, 
New  England  Power  Service  Company,  North- 
em  States  Power  Comparw,  Northeast  Utili- 
ties, Potorrwc  Electric  Power  Company, 
Southern  Company  Services,  Virginia  Electnc 
and  Power  Company,  West  Texas  Utiities 
Company,  and  Wisconsin  Electric  Power  Com- 
pany. 

K  Columbia  Gas  of  Kentucky,  Inc.,  Colum- 
bia Gas  of  Maryland,  Inc.,  Columbia  Gas  of 
Ohio,  Irx;.,  Columbia  Gas  of  Pennsylvania, 
Inc.,  and  ComrTX)nweatth  Gas  Services,  Inc. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminlstraQon 

21  CFR  Part  20 

[Docket  No.  92N-0244] 

Freedom  of  Information  Regulations 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
public  information  regulations  to  reflect 
changes  already  adopted  by  the  agency 
as  a  result  of  the  1986  amendments  to 
the  Freedom  of  Information  Act  (the 
FOIA),  executive  branch  directives,  and 
judicial  standards  governing  disclosure 
of  agency  records  under  the  FOIA.  Li 
practice.  FDA  modified  its  policies  and 


procedures  to  comply  with  these 
changes  as  they  became  effective.  The 
regulations  are  being  updated  to  reflect 
these  changes.  The  agency  is  also 
adding  clarifying  language  to  certain  of 
its  public  information  regulations  and 
making  technical  changes  necessary  to 
update  citations  and  cross-references. 
DATES:  Effective  January  5. 1994. 
Written  comments  by  March  7. 1994.  As 
provided  in  S  10.40(e)  (21  CFR  10.40(e)), 
FDA  is  providing  an  opportunity  for 
public  comment  on  whether  the 
regulations  should  subsequently  be 
modified  or  revoked. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Gerald  H.  Deighton,  Freedom  of 
Information  Staff  (HFI-30),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
6310. 

SUPPLEMENTARY  INFORMATKM: 
I.  Background 

FDA's  practice  and  policy  under  the 
FOIA  have  undergone  a  number  of 
changes  as  a  result  of  legislation, 
executive  directives,  and  judicial 
precedents  over  the  past  years.  FDA 
modified  and  updated  its  practices  and 
policies  to  comply  with  these  changes 
as  they  became  effective.  FDA  is  now 
formally  amending  its  public 
information  regulations  to  reflect 
changes  that  were  required  by  law  and 
which  have  already  been  put  into  effect. 
Specifically,  FDA  is  updating  its  public 
information  regulations  to  reflect 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508),  the  Freedom  of  Information 
Reform  Act  of  1986  (Pub.  L.  99-570). 
Executive  Order  12600  (June  23, 1987) 
establishing  predisclosure  notification 
procedures,  guidelines  promulgated  by 
the  Office  of  Management  and  Budget 
(OMB)  (52  FR  10012  at  10018,  March 
27, 1987),  the  revised  Department  of 
Health  and  Human  Services  (DHHS) 
regulations  at  45  CFR  part  5,  and  the 
widely  adopted  District  of  Columbia 
(D.C.)  Circuit  Court  of  Appeals  opinion 
in  Public  Citizen  Health  Research  Croup 
V.  FDA,  704  F.2d  1280  (D.C.  Cir.  1983). 
The  agency  is  also  adding  language  to 
§§  20.53  and  20.85  (21  CFR  20.53  and 
20.83)  in  order  to  clarify  particular 
aspects  of  those  regulations  that  have 
been  the  subject  of  some  confusion.  In 
addition,  FDA  is  making  technical 
revisions  to  certain  public  information 
regulations  to  update  citations  to  cross- 


532  Federal  Register  /  Vol.  59,  No. 


references  that  have  changed  since  the 
last  revision  of  part  20  (21  CFR  part  20). 

II.  Procedural  Amendments 

A.  Investigatory  Records  Compiled  for 
Law  Enforcement  Purposes 

The  language  of  §  20.64,  regarding 
records  compiled  for  law  enforcement 
purposes,  is  being  changed  to  conform 
to  the  1986  amendments  to  the  FOIA, 
which  broadened  the  FOIA  exemption  5 
U.S.C.  552(b)(7)  that  protects  certain  law 
enforcement  records  from  mandatory 
public  disclosure. 

B.  Disclosure  to  Congress 

Section  20.87  is  being  revised  to 
reflect  the  provision  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  that 
removed  the  statutory  barrier  that 
previously  prohibited  FDA  from 
disclosing  certain  trade  secret 
information  to  Congress,  (Pub.  L.  101- 
508).  Section  4755(c)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
amended  section  301  (j)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  331(j))  in  order  to  permit  FDA 
to  disclose  to  Congress  certain  trade 
secret  information  that  is  otherwise 
prohibited  from  disclosure  except  to 
employees  of  DHHS  or  to  the  courts  in 
relevant  judicial  proceedings.  Such 
disclosures  to  Congress  may  only  be 
pursuant  to  a  request  from  the  Senate, 
the  House  of  Representatives,  any 
committee  or  subcommittee  with 
jurisdiction  over  the  matter  being 
investigated,  or  any  joint  committee  of 
Congress  or  any  subcommittee  of  such 
joint  committee. 

C.  Trade  Secret  and  Confidential 
Commercial  Information 

Executive  Order  12600,  issued  June 
23, 1987,  requires  Federal  agencies  to 
establish  predisclosure  notiRcation 
procedures  in  certain  circumstances 
before  releasing  commercial  information 
submitted  by  businesses.  FDA  has 
complied  with  the  terms  of  the 
Executive  Order  since  it  became 
effective,  and  has  followed  the 
procedures  adopted  by  DHHS  in  the 
regulations  published  in  the  Federal 
Register  of  November  25, 1988  (53  FR 
47697).  To  clarify  these  practices  and 
for  the  convenience  of  the  public,  FDA 
is  incorporating  DHHS"  regulations 
concerning  predisclosure  notification 
into  FDA's  regulations  governing  the 
disclosure  of  trade  secret  and 
confidential  commercial  information  at 
§  20.61.  Accordingly,  the  standards  and 
procedures  promulgated  by  DHHS  at  45 
CFR  5.65(c).  (d),  and  (e)  are  being  added 
to  FDA's  public  information  regulations 
in  §  20.61(d).  (e),  and  (f). 


Section 
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20.61  also  is  being  amended 
reflefct  the  narrow  definition  of  "trade 
that  was  adopted  by  the  D.C. 
CircuitlCourt  of  Appeals  in  Public 
CitizeriHealth  Research  Group  v.  FDA, 
1280, 1288  (D.C.  Qr.  1983). 
d(  finition  requires  a  direct 
relatioi  ship  between  the  information 
f  rotected  and  the  productive 
The  definition  adopted  by  the 
Circuit  in  that  case  has  become  the 
adopted  judicial  test  for 
trade  secret  information  under 
and  is  already  codified  in  the 
'OIA  regulations  at  45  CFR 
This  amendment  to  §  20.61  will 
agency  practice  because  FDA 
uished  between  trade  secret 
confidential  commercial 
inform  ition  in  accordance  with  the 
definit  on  in  the  Public  Citizen  Health 
Resear  :h  Group  v.  FDA  case  since  that 
case  wi  IS  decided. 


s:ingi 


and  Fee  Waivers 


Sect:  ans  20.42  and  20.43  are  being 
amend  id  to  reflect  changes  required  by 
the  19<  6  amendments  to  the  FOIA 
concer  ling  fees  and  fee  waivers  and  the 
OMB  g  iidelines  promulgated  to 
implen  lent  those  changes.  FDA  is 
adoptii  ig  the  standards  and  procedures 
promu  gated  by  DHHS  at  45  CFR  5.41 
througik  5.45,  except  that  45  CFR  5.42(g) 
is  excluded  from  §  20.42  because  45 
CFR  5.42(g)  pertains  only  to  the  Social 
Security  Administration.  In  general,  the 
regulations  being  adopted  codify  the 
descriptions  of  categories  of  requesters, 
the  nei  f  fee  structure  and  fee 
limitat  ons,  and  the  revised  standards 
for  fee  waivers  or  reductions  established 
by  the  1986  amendments  to  the  FOIA. 

Sect:  on  20.41  is  being  amended  to 
removt !  the  paragraphs  that  refer  to  $25 
as  the  I  mount  that  triggers  a 
requin  ment  for  prepayment  of  FOIA 
fees.  The  guidelines  promulgated  by 
OMB  and  the  DHHS  regulations  include 
an  advknce  payment  provision  for  fees 
that  ex  »ed  $250.  That  requirement  is 
being  i  icluded  in  revised  §  20.42. 

in.  a»  rifications 

A.  Indt  Xing  Trade  Secrets  and 
Confid  intial  Commercial  or  Financial 
Inform  ition 

A  rw  »nt  report  by  the  General 
Accou]  iting  Office  (GAO)  criticized 
FDA's  regulation  concerning  §  20.53 
Indexii  ig  trade  secrets  and  confidential 
or  fina  icial  information.  GAO  believed 
that  it  vould  be  an  abrogation  of  the 
agencys  responsibilities  to  disclose 
informetion  in  those  circumstances 
when  4  submitter  failed  to  intervene  to 


defenc 


The  re  )ort  hypothesized  circumstances 


against  the  release  of  its  records. 


in  which  a  firm  could  suffer  severe 
financial  loss  because  it  could  not  afford 
legal  representation  to  defend  the 
competitive  value  of  its  commercial 
information. 

Although  the  regulation  has  been  in 
effect  for  almost  two  decades,  such  a 
situation  has  never  materialized.  The 
agency  continues  to  believe  that  the 
burden  of  defending  business  related 
records  should  be  borne  by  the  owner 
and  submitter  of  such  information,  who 
is  in  the  best  position  to  explain  the 
competitive  harm  that  may  result  from 
disclosure.  A  company's  unwillingness 
to  take  steps  to  protect  the  information 
it  has  submitted  to  the  agency  and  to 
index  the  records  at  issue  is  ordinarily 
evidence  to  FDA  that  disclosure  of  the 
information  is  not  likely  to  cause  the 
submitter  substantial  competitive  harm. 

However,  the  agency  has  never  and 
would  not  at  any  time  abandon  its 
responsibilities  to  protect  information 
that  is  truly  prohibited  from  release. 
Although  ihe  situation  has  never 
previously  arisen,  there  may  be 
exceptional  circumstances  that  would 
make  it  unreasonable  for  FDA  to  expect 
a  submitter  to  participate  as  an 
intervenor  in  defending  the  proprietary 
value  of  its  records.  Accordingly,  the 
language  of  the  regulation  is  being 
amended  to  clarify  that  a  company's 
failure  to  intervene  to  defend  the 
exempt  status  of  its  information  and  to 
itemize  and  index  the  disputed  records 
is  not  treated  as  an  automatic  waiver  of 
the  submitter's  interest  in  protection  of 
the  information. 

B.  Disclosure  to  Other  Federal  Agencies 

A  1991  contract  report  "FDA 
Safeguards  Against  Improper  Disclosure 
of  Financially  Sensitive  Information." 
which  was  undertaken  as  part  of  the 
FDA  Commissioner's  integrity  initiative, 
recommended  that  FDA  obtain  written 
pledges  of  confidentiality  when  it 
provides  nonpublic  information  to  other 
Federal  agencies,  such  as  the  Securities 
Exchange  Commission  (SEC),  as  part  of 
cooperative  law  enforcement  efforts. 
FDA's  regulations  governing  the 
disclosure  of  information  to  other 
Federal  agencies,  §  20.85,  is  intended  to 
require  written  commitments  of 
confidentiality,  and  staff  manual  guides 
and  internal  agency  guidance  have 
consistently  instructed  personnel  to 
obtain  such  written  commitments. 
However,  because  the  1991  report 
named  above  suggested  some  confusion 
among  FDA  and  other  Department  and 
Federal  employees.  FDA  is  adding  the 
word  "written"  to  §  20.85  so  that  the 
regulation  clearly  states  that  such 
disclosures  can  only  be  made  pursuant 
to  a  "written"  agreement. 
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TV.  Technical  Chaises 

Section  20.100  is  being  revised  to 
update  cross-references  that  have 
changed  because  agency  regulations 
have  been  amended  or  new  regulations 
have  been  promulgated  since  the^ast 
revision  of  oart  20. 

Because  tne  agency's  c-urrenf  practice 
with  respect  to  disclosure  of  records 
will  not  change  as  a  result  of  any  of 
these  amendlfients.  and  because  the 
amendments  set  forth  in  sciction  I.  of 
this  document  are  required  either  by 
statute,  executive  branch  directives,  or 
judicial  decisions.  FDA  finds  for  good 
cause  under  §  10.40(e)  that  notice  and 
public  procedure  are  unnecessary  (5 
U.S.C  553(b)(3)(B)  and  (d)).  However, 
under  §  10.40(e),  FDA  is  providing  an 
opportunity  for  comment  to  determine 
whether  the  regulations  should 
subsequently  be  modified  or  revoked. 

V.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  7. 1994  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Conmients  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

VI.  Environineiital  Impart 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  acUon  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  imped  statement 
is  required. 

Vn.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Otder  12866 
and  the  Regulatory  Flexibility  Act 
Executive  Order  12866  directs  agencies 
to  as.sess  all  costs  and  benefits  of 
available  r^ulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  R^ulatory  Flexibility 
Act  (Pub.  L  96-354)  requires  analyzing 
options  for  regulatory  relief  for  small 
businesses. 

This  rule  amends  the  regulations  for 
FDA's  practice  ajid  policy  under  the 
FOIA.  Because  the  amendments  merely 
update  the  regulations  to  reflect 
procedural  changes  already  adopted  by 
the  agency  as  a  result  of  legislation, 


executive  branch  directives,  or  legal 
precedents,  do  additional  impact  is 
anticipated.  Accordingly.  FDA  finds 
that  this  final  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  In  compliance 
with  the  Regulatory  Flexibility  Act.  the 
agfincy  certifies  that  the  final  rula  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  Inisinesses. 

List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  the  Freedom  of 
Information  Act,  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  20  is 
amended  as  follows: 

PART  20— PUBUC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Casmetlc  Act  (21  U.S.C 
321-393);  sees.  301.  302.  303.  307.  310.  311, 
351,  352.  354-360F,  361.  362.  1701-1706. 
2101  of  the  Public  Health  Service  Act  (42 
U.S.C  241.  242.  242a,  2421.  242n.  243.  262. 
263.  263l>-263n.  264.  265.  300t^300u-S. 
300aa-l);  5  U.S.C  S52: 18  U.S.C  1905. 

§20.41    {Amended] 

2.  Section  20.41  Tmie  limitations  is 
amended  by  removing  paragraphs  (b)(5l, 
(c).  and  (d). 

3.  Section  20.42  is  revised  to  read  as 
follows: 

12042   Feetlebeeliargad. 

(a)  Categories  of  requests.  Paragraphs 
(a)(1)  through  (3)  of  this  section  state, 
for  each  category  of  request,  the  type  of 
fees  that  the  Food  and  Drug 
Administration  will  generally  charge. 
However,  for  eadi  of  these  categories, 
the  fees  may  be  limited,  waived,  or 
reduced  for  the  reasons  given  in 
paragraphs  (b)  and  (c)  of  this  section 
and  in  §  20.43  or  for  other  reasons. 

(1)  Commercial  use  request.  If  the 
request  is  for  a  commercial  use,  the 
Food  and  Drug  Administration  will 
charge  for  the  costs  of  search,  review, 
and  duplication. 

(2)  Educational  and  scientific 
institutions  and  news  media.  U  the 
request  is  from  an  educational 
institution  or  a  noncommerdal 
scientific  institution,  operated  primarily 
for  scholarly  or  scientific  research,  or  a 
representative  of  the  news  media,  and 
the  request  is  not  for  a  commerciai  use, 
the  Food  and  Drug  Administration  will 
charge  only  for  the  duplication  of 
documents.  Also,  the  Food  and  Drug 


Administration  will  not  charge  the 
copying  costs  for  the  first  100  pages  of 
duplication. 

(3)  Other  requests.  If  the  request  is  not 
the  kind  described  in  paragraph  (a)(1)  or 
(a)(2)  of  this  section,  then  the  Food  and 
Drug  Administration  will  charge  only 
for  the  search  and  the  duplication.  Also, 
the  Food  and  Drug  Administration  will 
not  charge  for  the  first  2  hours  of  search 
time  or  for  the  copying  costs  of  the  first 
100  pages  of  duplication. 

(b)  General  provisions.  (1)  The  Food 
and  Drug  Administration  may  charge  - 
search  fees  even  if  the  records  found  are 
exempt  from  disclosure  or  if  no  records 
are  found. 

(2)  If,  under  pa.'-agraph  (a)(3)  of  this 
section,  there  is  no  change  for  the  first 
2  hours  of  search  time,  and  those  2 
hours  are  spent  en  a  computer  search, 
then  the  2  free  hours  are  the  first  2  hours 
of  the  operator's  own  operation.  If  the 
operator  spends  less  than  2  hours  on  the 
search,  the  total  search  fees  will  be 
reduced  by  the  average  hourly  rate  for 
the  operator's  time,  multiplied  by  2. 

(3)  If,  under  paragraph  (a)(2)  or  (a)(3) 
of  this  section,  there  is  no  charge  for  the 
first  100  pages  of  duplication,  then 
those  100  pages  are  the  first  100  pages 
of  photocopies  of  standard  size  pages,  or 
the  first  100  pagesof  computer  printout. 
If  this  method  to  calculate  the  fee 
reduction  cannot  be  used,  then  the  total 
duplication  fiae  will  be  reduced  by  the 
normal  charge  for  photocopying  a 
standard  sia  page,  multiplied  by  100. 

(4)  No  charge  will  be  made  if  the  cosU 
of  routine  collection  and  processing  of 
the  fee  are  likely  to  equal  or  exceed  the 
amount  of  the  fee. 

(5)  If  it  is  determined  that  a  requester 
(acting  either  alone  or  together  with 
others)  is  breaking  down  a  single 
request  into  a  series  of  requests  in  order 
to  avoid  (or  reduce)  the  fees  charged,  all 
these  requests  may  be  aggregated  for 
purposes  of  calculating  the  fees  charted. 

(6)  Interest  will  be  charged  on  unpaid 
bills  beginning  on  the  31st  day 
following  the  day  the  bill  was  sent. 
Provisions  in  45  CFR  part  30,  the 
Department  of  Health  and  Human 
Services  regulations  governing  claims 
collection,  will  be  used  in  assessing 
Interest,  administrative  costs,  and 
penalties,  and  in  taking  actions  to 
encourage  ixajTnent. 

(c)  Fee  schedule.  The  Food  and  Drug 
Administration  charges  the  following 
fiaes: 

( 1 )  Manual  searching  for  or  reviewing 
of  records.  When  the  search  or  review 
is  performed  by  employees  at  grade  GS- 
1  through  GS-8,  an  hourly  rate  based  on 
the  salary  of  a  GS-5,  step  7.  employee; 
when  done  by  a  GS-9  through  GS-14. 
an  houriy  rale  based  on  the  salary  of  a 
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CS-12.  step  4,  employee;  and  when 
done  by  a  GS-15  or  al>ove,  an  hourly 
rate  based  on  the  salary  of  a  GS-15,  step 
7,  employee.  In  each  case,  the  hourly 
rate  will  be  computed  by  taking  the 
current  hourly  rate  for  the  specified 
grade  and  step,  adding  16- percent  of 
that  rate  to  cover  benefits,  and  rounding 
to  the  nearest  whole  dollar.  As  of 
January  1, 1993,  these  rates  were  $12, 
$24.  and  $43  respectively.  When  a 
search  involves  employees  at  more  than 
one  of  these  levels,  the  Food  and  Drug 
Administration  will  charge  the  rate 
appropriate  for  each. 

(2)  Computer  searching  and  printing. 
The  actual  cost  of  operating  the 
computer  plus  charges  for  the  time 
spent  by  the  operator,  at  the  rates  given 
in  paragraph  (c)(1)  of  this  section. 

(3)  Photocopying  standard  size  pages. 
$0.10  per  page.  Freedom  of  Information 
Officers  may  charge  lower  fees  for 
particular  docimients  where: 

(i)  The  document  has  already  been 
printed  in  large  numbers; 

(ii)  The  program  office  determines 
that  using  existing  stock  to  answer  this 
request,  and  any  other  anticipated 
Freedom  of  Information  requests,  will 
not  interfere  with  program 
requirements:  and 

(iii)  The  Freedom  of  Information 
Officer  determines  that  the  lower  fee  is 
adequate  to  recover  the  prorated  share 
of  the  original  printing  costs. 

(4)  Photocopying  odd-size  documents 
(such  as  punchcards  or  blueprints),  or 
reproducing  other  records  (such  as 
tapes).  The  actual  costs  of  operating  the 
machine,  plus  the  actual  cost  of  the 
materials  used,  plus  charges  for  the  time 
spent  by  the  operator,  at  the  rates  given 
in  paragraph  (c)(1)  of  this  section. 

(5)  Certifying  that  records  are  true 
copies.  This  service  is  not  required  by 
the  Freedom  of  Information  Act.  If  the 
Food  and  Drug  Administration  agrees  to 
provide  certification,  there  is  a  $10 
charge  per  certification. 

(6)  Sending  records  by  express  mail, 
certified  mail,  or  other  special  methods. 
This  service  is  not  required  by  the 
Freedom  of  Information  Act.  If  the  Food 
and  Drug  Administration  agrees  to 
provide  this  service,  actual  costs  will  be 
charged. 

(7)  Performing  any  other  special 
service  in  connection  with  a  request  to 
which  the  Food  and  Drug 
Administration  has  agreed.  Actual  costs 
of  op>erating  any  machinery,  plus  actual 
cost  of  any  materials  used,  plus  charges 
for  the  time  of  the  Food  and  Drug 
Administration's  employees,  at  the  rates 
given  in  paragraph  (c)(1)  of  this  section. 

(d)  Procedures  for  assessing  and 
collecting  fees.  (1)  Agreement  to  pay. 
The  Food  and  Drug  Administration 


generally  assumes  that  a  requester  is 
willing  to  pay  the  fees  charged  for 
services  associated  with  the  request. 
The  requester  may  specify  a  limit  on  the 
amoimj  to  be  spent.  If  it  appears  that  the 
fees  will  exceed  the  limit,  the  Food  and 
Drug  Administration  will  consult  the 
requester  to  determine  whether  to 
proceed  with  the  search. 

(2)  A  ivance  payment.  If  a  requester 
has  failbd  to  pay  previous  bills  in  a 
timely  fashion,  or  if  the  Food  and  Drug 
Admin  stration's  initial  review  of  the 
request  indicates  that  the  charges  will 
exceed  $250,  the  requester  will  be 
required  to  pay  past  due  fees  and/or  the 
estimated  fees,  or  a  deposit,  before  the 
search  for  the  requested  records  begins. 
In  sucbi  ceises,  the  requester  will  be 
notifie<|  promptly  upon  receipt  of  the 
reques^  and  the  administrative  time 
limits  Orescribed  in  §  20.41  will  begin 
only  aner  there  is  an  agreement  wiUi  the 
reques^r  over  payment  of  fees,  or  a 
decisio^  that  fee  waiver  or  reduction  is 
appropHate. 

(3)  Buling  and  payment.  Ordinarily, 
the  requester  will  be  required  to  pay  all 
fees  before  the  Food  and  Drug 
Admiiustration  will  furnish  the  records. 
At  its  qiscretion,  the  Food  and  Drug 
Administration  may  send  the  requester 
a  bill  along  with  or  following  the 
records.  For  example,  the  Food  and 
Drug  Anministration  may  do  this  if  the 
requester  has  a  history  of  prompt 
paymeat.  The  Food  and  Drug 
Administration  may  also,  at  its 
discretion,  aggregate  the  charges  for 
certain  time  periods  in  order  to  avoid 
sending  numerous  small  bills  to 
frequent  requesters,  or  to  businesses  or 
agents  representing  requesters.  For 
examp!  e,  the  Food  and  Drug 

Admin  stration  might  send  a  bill  to  such 
a  requester  once  a  month.  Fees  should 
be  paic  in  accordance  with  the 
instruc  ions  furnished  by  the  person 
who  re  iponds  to  the  request. 

4.  Se  :tion  20.43  is  revised  to  read  as 
follow! : 

§20.43    Waiver  or  reduction  of  fees. 

(a)  Si  andard.  The  Associate 
Commi  ssioner  for  Public  Affairs  will 
waive  <  r  reduce  the  fees  that  would 
otherw  se  be  charged  if  disclosure  of  the 
informi  ition  meets  both  of  the  following 
tests: 

(1)  Is  in  the  public  interest  because  it 
is  likel; '  to  contribute  significantly  to 
public  inderstanding  of  the  operations 
or  acti^  ities  of  the  Government;  and 

(2)  It  is  not  primarily  in  the 
comme  rcial  interest  of  the  requester. 
These  I  wo  tests  are  explained  in 
paragra  phs  (b)  and  (c)  of  this  section. 

(b)  P  iblic  interest.  Disclosure  of 
inform  ition  satisfies  the  first  test  only  if 


it  furthers  the  specific  public  interest  of 
being  likely  to  contribute  significantly 
to  public  understanding  of  Government 
operations  or  activities,  regardless  of 
any  other  public  interest  it  may  further. 
In  analyzing  this  question,  the  Food  and 
Drug  Administration  will  consider  the 
following  factors: 

(1)  Whether  the  records  to  be 
disclosed  pertain  to  the  operations  or 
activities  of  the  Federal  Government; 

(2)  Whether  disclosure  of  the  records 
would  reveal  any  meaningful 
information  about  Government 
operations  or  activities  that  is  not 
already  public  knowledge; 

(3)  Whether  disclosure  will  advance 
the  understanding  of  the  general  public 
as  distinguished  from  a  narrow  segment 
of  interested  persons.  Under  this  factor, 
the  Food  and  Drug  Administration  may 
consider  whether  the  requester  is  in  a 
position  to  contribute  to  public 
understanding.  For  example,  the  Food 
and  Drug  Administration  may  consider 
whether  the  requester  has  such 
knowledge  or  expertise  as  may  be 
necessary  to  understand  the 
information,  and  whether  the 
requester's  intended  use  of  the 
information  would  be  likely  to 
disseminate  the  information  to  the 
public.  An  unsupported  claim  to  be 
doing  research  for  a  book  or  article  does 
not  demonstrate  that  likelihood,  while 
such  a  claim  by  a  representative  of  the 
news  media  is  better  evidence;  and 

(4)  Whether  the  contribution  to  public 
understanding  will  be  a  significant  one, 
i.e.,  will  the  public's  understanding  of 
the  Government's  operations  be 
substantially  greater  as  a  result  of  the 
disclosure. 

(c)  Not  primarily  in  the  requester's 
commercial  interest.  If  disclosure  passes 
the  test  of  furthering  the  specific  public 
interest  described  in  paragraph  (b)  of 
this  section,  the  Food  and  Drug 
Administration  will  determine  whether 
disclosure  also  furthers  the  requester's 
commercial  interest  and,  if  so,  whether 
this  effect  outweighs  the  advancement 
of  that  public  interest.  In  applying  this 
second  test,  the  Food  and  Drug 
Administration  will  consider  the 
following  factors: 

(1)  Whether  disclosure  would  further 
a  commercial  interest  of  the  requester, 
or  of  someone  on  whose  behalf  the 
requester  is  acting.  Commercial  interests 
include  interests  relating  to  business, 
trade,  and  profit.  Both  profit  and 
nonprofit-making  corporations  have 
commercial  interests,  as  well  as 
individuals,  unions,  and  other 
associations.  The  interest  of  a 
representative  of  the  news  media  in 
using  the  information  for  news 
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dissemination  purposes  «rill  not  be 
considered  e  commercial  Interest 
(2)  If  diadosure  would  further  a 
coaunerdal  interest  of  the  requester, 
whether  that  effect  outweighs  the 
advancement  of  the  pu^hc  intoest  as 
defined  in  peragraph  (b)  of  this  section. 

(d)  Deciding  between  ¥naverond 
reduction.  If  the  disclosure  ot  the 
information  requested  passes  both  tests 
described  in  paragraphs  (b)  and  (c)  of 
this  section,  the  Food  and  Drug 
Administration  will  normally  waive 
fees.  However,  in  some  cases  the  Food 
and  Drug  Administration  may  decide 
only  to  reduce  the  fees.  For  example,  the 
Food  and  Drug  Administration  may  do 
this  when  disclosure  of  some  but  not  all 
of  the  requested  records  passes  the  tests. 

(e)  Procedure  for  requesting  a  waiver 
or  reduction.  A  requester  must  request 

a  waiver  or  reduction  of  fees  at  the  same 
time  as  the  request  for  records.  The 
requester  should  explain  why  a  waiver 
or  reduction  is  proper  under  the  factors 
set  forth  in  paragraphs  (a)  through  (d)  of 
this  section.  Only  the  Associate 
Commissioner  for  Piibhc  Affairs  may 
make  the  decision  whether  to  waive  or 
reduce  the  fees.  If  the  Food  and  Drug 
Administration  does  not  completely 
grant  the  request  for  a  waiver  or 
reduction,  the  denial  letter  will 
designate  a  review  official.  The 
requester  may  appeal  the  denial  to  that 
official.  The  appeal  letter  should 
address  reasons  for  the  Associate 
Commissioner's  decision  that  are  set 
forth  in  the  denial  letter. 

5.  Section  20.53  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

$20.53  Indexing  trade  secrets  end 
conMefttM  eommerdai  or  nnanctal 
Infonnaftton. 

•  •   •  If  the  affected  person  fails  to 
intervene  to  defend  the  exempt  status  of 
the  records  and  to  itemize  and  index  the 
disputed  records,  the  Food  and  Drug 
Administration  will  take  this  failure 
into  consideration  in  deciding  whether 
thai  person  has  waived  such  exemption 
so  as  to  require  the  Food  and  Drug 
Administration  to  promptly  make  the 
records  available  for  public  disclosure. 

6.  Section  20.61  is  amended  by 
revising  paragraph  (a)  and  by  adding 
new  paragraphs  (d).  (e),  and  (f)  to  read 
as  follows: 

$20.61    Tr»da  seciets  and  commercial  or 
financtal  kitomtatlen  wMch  Is  pHvMeged  or 
conMwttiaL 

(a)  A  trade  secret  may  c(nsist  of  any 
commercially  valuable  plan,  formula, 
process,  or  device  that  is  used  for  the 
making,  preparing,  compounding,  or 
processing  of  trade  cxnnnodities  and 


that  can  be  said  to  be  the  end  product 
of  either  innovation  or  substantial  effort. 
There  must  be  a  direct  relationship 
between  the  trade  secret  and  the 
productive  process. 

(d)  A  person  who  submits  records  to 
the  Government  may  designate  part  or 
all  of  the  information  in  such  records  as 
exempt  i^om  disclosure  under 
exemption  4  of  the  Freedom  of 
Information  Act.  The  person  may  make 
this  designation  either  at  the  time  the 
records  are  submitted  to  the 
Government  or  within  a  reasonable  time 
thereafter.  The  designation  must  be  in 
writing.  Where  a  legend  is  required  by 

a  request  for  proposals  or  request  for 
quotations,  pursuant  to  4€  CFR 
352.215-12.  then  that  legend  is 
necessary  for  this  purpose.  Any  such 
designation  will  expire  10  years  after 
the  records  were  submitted  to  the 
Government. 

(e)  The  procedures  in  this  paragraph 
applv  to  records  on  which  the  submitter 
hcs  designated  information  as  provided 
In  paragraph  (d)  of  this  section.  These 
procedures  also  apply  to  records  that 
were  submitted  to  the  Food  and  Drug 
Administration  when  the  agency  has 
substantial  reason  to  believe  that 
information  in  the  records  could 
reasonably  be  considered  exempt  under 
exemption  4  of  the  Freedom  of 
Information  Act.  Certain  exceptions  to 
these  procedures  are  set  forth  in 
paragraph  (f)  of  this  section. 

(1)  When  the  Food  and  Drug 
Administration  receives  a  request  for 
such  records  and  determines  that 
disclosure  may  be  require*!,  the  Food 
and  Drug  Administration  will  make 
reasonable  efforts  to  notify  the  submitter 
about  these  facts.  The  notice  will 
include  a  copy  of  the  request,  and  it  will 
inform  the  submitter  about  the 
procedures  and  time  limits  for 
submission  and  consideration  of 
objections  to  disclosure.  If  the  Food  and 
Drug  Administration  must  notify  a  large 
number  of  submittprs,  notification  may 
be  done  by  posting  or  pubhshing  a 
notice  in  a  place  where  the  submitters 
are  reasonwly  likely  to  become  aware  of 
it. 

(2)  The  submitter  has  5  working  days 
from  receipt  of  the  notice  to  object  to 
disclosure  of  any  part  of  the  records  and 
to  state  all  bases  for  its  objections. 

(3)  The  Food  and  Drug 
Administration  will  give  consideration 
to  all  bases  that  have  been  stated  in  a 
timely  manner  by  the  submitter,  if  the 
Food  and  Drug  Administration  decides 
to  disclose  the  records,  the  Food  and 
Drug  Admmistration  will  notify  the 
submitter  In  writing.  This  notice  will 


briefly  explain  why  the  agency  did  not 
sustain  the  sutmiitter's  ol^ections.  The 
Food  and  Drug  Administration  will 
include  with  the  notice  a  copy  of  the 
records  about  whidi  the  sulmiitter 
objected,  as  the  agency  proposes  to 
disclose  them.  The  notice  will  state  that 
the  Food  and  Drttg  Administration 
intends  to  disclose  the  records  5 
working  days  after  the  submitter 
receives  the  notice  unless  a  U.S.  District 
Court  orders  the  agency  not  to  release 
them. 

(4)  If  a  requester  files  suit  under  the 
Freedom  of  Information  Act  to  obtain 
records  covered  by  this  paragraph,  the 
Food  and  Drug  Administration  will 
promptfy  notify  the  submitter. 

(5)  Whenever  the  Food  and  Drug 
Administration  sends  a  notice  to  a 
submitter  under  paragraph  (e)(1)  of  this 
section,  the  Food  and  Drug 
Administration  will  notify  the  requester 
that  the  Pood  and  Drug  Administration 
is  giving  the  submitter  a  notice  and  an 
opportunity  to  object.  Whenever  the 
Food  and  Drug  Administration  sends  a 
notice  to  a  submitter  under  paragraph 
(e)(3)  of  this  section,  the  Food  and  Drug 
Administration  v«ll  notify  the  requester 
of  this  fact. 

(0  The  notice  requirements  In 
paragraph  (e)  of  this  section  do  not 
apply  in  the  following  situations: 

n)  The  Food  and  IMtg 
Administration  decided  not  to  disclose 
the  records; 

(2)  The  information  has  previously 
been  published  or  made  generalfy 
available; 

(3)  Disciosiuv  is  required  by  a 
regulation  issued  after  notice  and 
opportunity  for  public  comment,  that 
specifies  narrow  categories  of  records 
that  are  to  be  disclosed  under  the 
Freedom  of  Information  Act,  but  in  this 
case  a  submitter  may  still  designate 
records  as  described  in  paragraph  (d)  of 
this  section,  and  in  exceptional  cases, 
the  Food  and  Drug  Administration  n>ay, 
at  its  discretion,  follow  the  notice 
procedures  in  paragraph  (e)  of  this 
section; 

(4)  The  information  requested  has  not 
been  designated  by  the  submitter  as 
exempt  from  disclosure  when  the 
submitter  had  an  oppo.-lunify  to  do  so 
at  the  time  of  submission  of  the 
information  ot  within  a  reasonable  time 
th««after,  unless  the  Food  and  Drug 
Administration  has  substantial  reason  to 
believe  that  disclosure  of  the 
information  would  result  In  competitive 
hariH|dr^ 

(5)  Tne  designation  appears  to  be 
obviousiy  frivolous,  but  in  this  case  the 
Food  ana  Drug  Administration  will  still 
give  the  submitter  the  written  notice 
required  by  paragraph  (eK3)  <rf  this 
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section  (although  this  notice  need  not 
explain  our  decision  or  include  a  copy 
of  the  records),  and  the  Food  and  Drug 
Administration  will  notify  the  requester 
as  described  in  paragraph  (e)(5)  of  this 
section. 

7.  Section  20.64  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  and  by  removing  the 
word  "investigatory"  in  paragraphs  (b), 
(c)  introductory  text,  (d)  introductory 
text,  and  (e)  to  read  as  follows: 

§  20.64    Records  or  Information  compiled 
for  law  enforcement  purposes. 

(a)  Records  or  information  compiled 
for  law  enforcement  purposes  may  be 
withheld  from  public  disclosure 
pursuant  to  the  provisions  of  this 
section  to  the  extent  that  disclosure  of 
such  records  or  information: 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(2)  Would  deprive  a  person  to  a  right 
to  a  fair  trial  or  an  impartial 
adjudication: 

(3)  Could  reasonably  be  expected  to 
constitute  an  imwarranted  invasion  of 
personal  privacy; 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis;  and 
information  furnished  by  a  confidential 
source  in  the  case  of  a  record  compiled 
by  the  Food  and  Drug  Administration  or 
any  other  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation; 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions,  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(6)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 


§20.81    [Amended] 

8.  Section  20.81  Data  and 
information  previously  disclosed  to  the 
public  is  amended  in  paragraph  (a)(3)  by 
removing  the  phrase  "part  312  of  this 
chapter  or  other". 

§20.85    [Amended] 

9.  Section  20.85  Disclosure  to  other 
Federal  government  departments  and 
agencies  is  amended  in  the  last  sentence 
by  removing  the  words  "an  agreement" 
and  adding  in  their  place  the  words  "a 
written  agreement". 
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10.  Section  20.87  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  20.87    Disclosure  to  Congress. 

(a)  All  records  of  the  Food  and  Drug 
Administration  shall  be  disclosed  to 
Congress  iipon  an  authorized  request. 

11 

11.  Section  20.100  is  amended  by 
revising  paragraphs  (c)(7),  (c)(14), 
(c)(16),  ana  (c)(17)  and  by  adding  new 
paragraph:  (c)(35)  through  (c)(40)  to 
read  as  fol  ows: 

§  20.100    Abpllcability;  cross-reference  to 
other  regulj  tlons. 


(c)* 

*        • 

(7)  Foodladditive 
§§171.1(h 


petitions,  in 
and  571.1(h)  of  this  chapter. 


(14)  Invi  stigational  new  drug  notice, 
in  §  312.1^0  of  this  chapter. 

•        * 

(16)  Mas  ter  file  for  a  new  drug 
applicatio  i,  in  §  312.420  of  this  chapter. 

(17)  Nev  r  drug  application  file,  in 
§  314.430  I  )f  this  chapter. 

•        •        * 

(35)  Frei  aarket  approval  application, 
in  §  814.9  )f  this  chapter. 

(36)  Rep  art  of  certain  adverse 
experiena  s  with  a  medical  device,  in 
§803.9  of  this  chapter. 

(37)  Dia  ualification  determination  of 
an  institut  onal  review  board,  in 
§  56.122  o  this  chapter. 

(38)  Dis  [ualification  determination  of 
a  nonclini  :al  laboratory,  in  §  58.213  of 
this  chapti  sr. 

(39)  Mil  utes  or  records  regarding  a 
public  adi  isory  committee,  in  §  14.65(c) 
of  this  cha  )ter. 

(40)  Dat   submitted  regarding  persons 
receiving  in  implanted  pacemaker 
device  or  Jead,  in  §  805.25  of  this 
chapter. 

Dated;  D*:ember  23, 1993. 
Michael  R.  Taylor, 
Deputy  Cot  imissioner  for  Policy. 
IFR  Doc.  94  -98  Filed  1-4-94;  8:45  am 
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21  CFR  Pj  irt  100 

Misleadin  j  Containers;  Nonfunctional 
Slack-Fill 

agency:  F  3od  and  Drug  Administration, 

HHS. 

action:  Fihal  rule. 


summary:  The  Food  and  Drug 
Administj  ation  (FDA)  is  revoking  a 
regulation  that  implements  section 


403(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  defining  the 
circumstances  in  which  a  food  is 
misbranded,  and  that  became  final  by 
operation  of  law  on  May  10, 1993.  In 
addition,  the  agency  is  replacing  this 
revoked  regulation  with  one  that  was 
included  in  a  final  rule  that  published 
in  the  Federal  Register  of  December  6, 
1993  (58  FR  64123). 
EFFECTIVE  DATE:  January  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  The 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments)  (Pub.  L. 
101-535)  became  law  on  November  8, 
1990.  Section  6  of  the  1990  amendments 
established  a  procedure  under  which 
FDA  was  given  30  months  from  the  date 
of  their  enactment  to  promulgate  final 
rules  implementing  that  section. 
Pursuant  to  that  procedure,  FDA 
published  a  proposal  on  January  6, 1993 
(58  FR  2957)  (the  misleading  container 
proposal),  to  amend  its  regulations  by 
implementing  new  §  100.100  (21  CFR 
100.100)  to  define  the  circumstances  in 
which  a  food  is  misbranded  under 
section  403(d)  of  the  act  (21  U.S.C. 
343(d)). 

Section  6(b)(3)(D)(ii)  of  the  1990 
amendments  provides  that,  if  the  final 
rule  to  implement  section  403(d)  of  the 
act  is  not  promulgated  within  30 
months  of  the  date  of  passage  of  the 
1990  amendments  (November  8, 1990), 
then  the  regulation  proposed  to 
implement  that  section  is  to  be 
considered  a  final  regulation.  Further, 
section  6  provides  that  States  and  their 
political  subdivisions  shall  be 
preempted  with  respect  to  section 
403(d)  of  the  act  at  that  time. 

The  30-month  period  established  by 
the_1990  amendments  expired  on  May 
9,  1993.  Because  FDA  was  imable  to 
publish  a  final  rule,  in  the  proceeding 
instituted  in  January  1993,  by  Niay  9, 
1993,  FDA  published  a  document  in  the 
Federal  Register  of  May  12, 1993  (58  FR 
27932)  (the  May  12, 1993,  regulation), 
announcing  that  the  regulation  that  FDA 
had  proposed  in  the  misleading 
container  proposal  was  considered  tabe 
a  final  regulation  by  operation  of  law, 
effective  May  10, 1993.  This  document 
did  not  conclude  the  rulemaking  begun 
in  January,  1993,  however.  Rather,  the 
May  12, 1993,  regulation  was  part  of  a 
separate  proceeding  that  is  compelled 
under  section  6(b)(3)(D)(ii)  of  the  1990 
amendments  (see  H.  Rept.  101-538, 
101st  Cong.,  2d  sess.  18  and  136 
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Congressional  Record  5842  on  the  efl^ect 
of  this  "hammer"  provision). 

hi  the  Federal  Register  of  December  6, 
1993  (58  FR  64123).  FDA  pubfished  a 
final  rule  on  the  circumstances  in  which 
containers  are  misleading  and  thus 
would  misbrand  the  food  under  section 
403(d)  of  the  act.  This  final  rule 
concluded  the  proceeding  that  the 
agency  instituted  with  the  misleading 
container  proposal.  In  the  May  12, 1993, 
document,  FDA  stated  that  when  it 
issued  such  a  final  rule,  it  would  act  to 
supersede  the  regulation  that  had 
become  final  by  operation  of  law.  Thus, 
the  agency  proposed  to  withdraw  the 
May  10, 1993,  regulation  in  the  Federal 
Register  of  December  6, 1993  (58  FR 
64208). 

FDA  explained  that  it  was  proposing 
to  do  so  for  two  reasons.  First,  the  May 
10, 1993,  regulation  did  not  have  the 
benefit  of  public  comment.  Thus,  the 
regulation  included  in  the  December  6, 
1993,  final  rule  (the  December  6, 1993 
regulation),  which  was  the  product  of 
notice  and  comment  rulemaking,  is 
better  able  than  the  May  10, 1993, 
regulation  to  ensure  adequate 
implementation  of  section  403(d)  of  the 
act  and  to  facilitate  compliance.  Second, 
FDA  tentatively  found  that  because  of 
the  minor  differences  between  the  May 
10, 1993.  regulation  and  the  December 
6, 1993,  regulation,  replacing  the  former 
with  the  latter  will  not  result  in  any 
hardship  to  manufacturers  who  have 
relied  on  the  May  10, 1993,  regulation. 

FDA  gave  interested  persons  10  days 
to  comment  on  its  proposal  to  withdraw 
the  May  10, 1993,  regulation.  It  also 
proposed  to  make  any  final  rule  that 
issues  in  this  proceeding  effective  on 
the  date  of  its  publication  in  order  to 
ensure  that  the  supersession  of  the  May 
10,  1993,  regulation  proceeded  as 
expeditiously  as  possible  and  with  a 
minimum  of  confusion  or  ambiguity. 

The  comment  period  on  the  proposal 
to  withdraw  the  May  10.  1993. 
regulation  closed  on  December  17, 1993. 
FDA  received  no  comments  on  this 
proposed  action.  Therefore,  FDA 
advises  that  the  May  10,  1993, 
regulation,  which  became  final  by 
operation  of  law.  is  withdrawTi.  FDA 
advises  that  it  is  replacing  that 
regulation  with  the  December  6, 1993. 
regulation. 

Environmental  Impact 

In  the  December  6. 1993,  proposal  (58 
FR  64208  at  64209),  FDA  stated  that  it 
had  determined  under  21  CFR 
25.24(a)(ii)  that  this  action  is  of  a  type 
that  does  not  individually  or 
oimulatively  have  a  significant  effect  on 
the  human  environment,  and  that  as  a 
result,  neither  an  environmental 


assessment  nor  an  environmental 
impact  statement  is  required.  FDA 
received  no  comments  on  the 
conclusion;  therefore  FDA  restates  it 
here. 

Economic  Impact 

.  In  the  December  6, 1993,  proposal  (58 
FR  64208  at  64209).  FDA  incorporated 
the  conclusion  from  the  December  6. 
1993,  final  rule  on  slack-fill  that  the 
agency's  action  in  replacing  the  May  10, 
1993,  regulation  would  not  have  any 
significant  economic  effects.  The  agency 
received  no  comments  on  this 
conclusion  and  consequently  is 
restating  it. here. 

List  ofSubiect  in  21  CFR  Part  100 

Administrative  practice  and 
procedure.  Food  labeling.  Foods. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under - 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  100  is 
amended  as  follows: 

PART  100— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  100  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  307,  402,  403. 
409.  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  tJ.S.C  321,  331,  337,  342, 
343.  348,  371). 

SloaiOO    [Removed] 

2.  Subpart  F  consisting  of  §  100.100 
Misleading  containers  (as  published  in 
the  Federal  Register  of  May  12, 1993  (58 
FR  27932),  is  removed. 

sTfoT  the  convenience  of  the  reader, 
FDA  is  republishing  without  change 
new  subpart  F,  consisting  of  §  100.100 
(as  published  inthe  Federal  Register  of 
December  6. 1993  (58  FR  64136)  to  read 
as  follows: 

Sut>part  F— Misbranding  for  Reasons 
Other  Than  Lat>ellng 

§  100.100    Misleading  containers. 

In  accordance  with  section  403(d)  of 
the  act,  a  food  shall  be  deemed  to  be 
misbranded  if  its  container  is  so  made, 
formed,  or  filled  as  to  be  misleading. 

(a)  A  container  that  does  not  allow  the 
consumer  to  fully  view  its  contents  shall 
be  considered  to  be  filled  as  to  be 
misleading  if  it  contains  nonfunctional 
slack-fill.  Slack-fill  is  the  difference 
between  the  actual  capacity  of  a 
container  and  the  volume  of  product 
contained  therein.  Nonfunctional  slack- 
fill  is  the  empty  space  in  a  package  that 
is  filled  to  less  than  its  capacity  for 
reasons  other  than: 

(1)  Protection  of  the  contents  of  the 
package; 


(2)  The  requirements  of  the  machines 
used  for  enclosing  the  contents  in  such 
package; 

(3)  Unavoidable  product  settling 
during  shipping  and  handling; 

(4)  The  need  for  the  package  to 
perform  a  specific  function  (e.g..  where 
packaging  plays  a  role  in  the 
preparation  or  consumption  of  a  food), 
where  such  function  is  inherent  to  the 
nature  of  the  food  and  is  clearly 
communicated  to  consumers; 

(5)  The  fact  that  the  product  consists 
of  a  food  packaged  in  a  reusable 
container  where  the  container  is  part  cf ' 
the  presentation  of  the  food  and  has 
value  which  is  both  significant  in 
proportion  to  the  value  of  the  product 
and  independent  of  its  function  to  hold 
the  food,  e.g.,  a  gift  product  consisting 
of  a  food  or  foods  combined  with  a 
container  that  is  intended  for  further  use 
after  the  food  is  consumed;  or  durable 
commemorative  or  promotional 
packages;  or 

(6)  Inability  to  increase  level  of  fill  or 
to  further  reduce  the  size  of  the  package 
(e.g.,  where  some  minimum  package 
size  is  necessary  to  accommodate 
required  food  labeling  (excluding  any 
vignettes  or  other  nomnandatory 
designs  or  label  information), 
discourage  pilfering,  faciUtate  handling, 
or  accommodate  tamper-resistant 
devices). 

(b)  [Reserved] 

Dated:  December  30, 1993. 
William  K.  Hubbard. 
Acting  Deputy  Commissioner  for  Policy 
IFR  Doc.  93-32112  Filed  12-30-93;  240  pmj 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-352;  RE:  Notice  Na  781] 
RiN  1512-AA07 

Lake  Wisconsin  Vlticultural  Area  (92F- 
017P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  estabUshes  a 
viticultural  area  in  Columbia  and  Dane 
Counties,  Wisconsin,  to  be  known  as 
Lake  Wisconsin.  The  petition  was 
submitted  by  Mr.  Charles  W.  Dean, 
Viticultural  Area  Consultant,  on  behalf 
of  Wollersheim  Winery  located  near 
Prairie-du-Sac,  Wisconsin.  The 
establishment  of  viticultural  areas  and 
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the  subfiequoit  use  of  viticultuni  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumes  better  identify  the  wines 
they  may  purchase,  and  will  help 
winemakers  distinguish  their  products 
&om  wines  made  in  other  areas. 

EFFECTIVE  DATE:  February  4, 1994. 

FOR  FURTMER  INFORMATION  CONTACT: 
Robert  White.  Wine  and  Beer  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226.  (202-927- 
8230). 

SUPPtEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  usied  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2, 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  Usting  of 
American  viticultural  areas.  Section 
4.25a{e)(l),  title  27,  CFR,  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.23a(e)U)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/ or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguiaii  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  sj)ecific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.C.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  proposed  boundaries 
prominently  marked. 
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Petition 

ATF  r«  eived  a  petition  from  Mr. 
Charles  V\ .  Dean,  Viticultural  Area 
Consultant,  on  behalf  of  Robert  P. 
WoUershaim  and  JoAnn  I.  Wollersheim, 
proprietors  and  landowners  of 
Wollershflim  Winery  near  Prairie-du- 
Sac,  Wiacpnsin,  to  establish  a 
viticulturil  area  in  south-central 
Wisconsin  to  be  known  as  "Lake 
Wisconsi*."  The  viticultural  area  is 
bounded  >y  the  shoreline  of  Lake 
Wisconsii  i  and  the  Wisconsin  River  on 
the  north  and  west.  Wollersheim 
Winery  ia  the  sole  winery  located  in  the 
28,000  ac  «  viticultural  area  and  there 
are  currei  tly  twenty-three  acres  planted 
to  wine  gi  apes. 

Notice  of  Proposed  Rulemaking 

In  response  to  Mr.  Wollersheim's 
petition,  ATF  published  a  notice  of 
proposed  rulemaking.  Notice  No.  781.  in 
the  Fcdefjal  Register  on  September  24, 
1993  (58  t^  49949),  proposing  the 
establishoient  of  the  Lake  Wisconsin 
viticultural  area.  The  notice  requested 
comment  i  from  all  interested  persons  by 
October  ^,  1993. 

Conunenls  to  Notice  of  Proposed 
Rulemak  ng 

Seven 
concehiii^g 
Lake 
seven 
support 
in  Notice 


tie 


the 

Ihif 

he 

of  a  new 

Wisconsih 

Woilersh  5 


<  omments  were  received 

the  proposal  to  establish  the 
Wist:onsin  viticultural  area.  All 
coqimenters  stated  that  they  fully 
proposed  area  as  delineated 
No.  781.  One  of  the 
comment^rs  was  under  the  mistaken 

that  this  area  had  been 
proposed  to  be  called  the  Roxbury 
Viticultu!  al  District.  However,  despite 
misuj  iderstanding  about  the  name, 
comj  lenter  stated  in  his  letter  that 
hearti  y  supports  the  establishment 
aticultural  area  in  this  part  of 
which  includes  the 
im  Winery. 


Viticultu  al  Area  Name 

The  pli  ce-name  "Lake  Wisconsin" 
was  first  ised  ca.  1917  to  describe  a 
widened  section  of  the  Wisconsin  River 
that  was  lubrnerged  when  the  Baraboo 
hydroele  ;tric  dam  was  constructed  one 
mile  upr  ver  from  the  town  of  Prairie- 
du-Sac.  1 .  travel  brochure  and  map 
produce<  by  the  Lake  Wisconsin 
Chambei  of  Commerce  in  1989,  entitled 
Lake  Wis  consin  Chamber  Recreation 
Area  Vac  itionland,  shows  various 
recreatio  lal  and  tourist  bciUties  in  the 
Lake  Wisconsin  viticultural  area.  The 
viticultufal  area  has  a  long  history  of 
wine  grape  growing  and  wine  making 
activity.  Agoston  Haraszthy,  an 
immigraat  from  Hungary  well  known  as 
an  eaiiy  pioneer  in  the  American  wine 
industry  first  planted  wine  grapes  aa 


Wollersheim  Winery  property  in  1847. 
Cold  winter  temperatures  frustrated  this 
early  attempt  to  establish  g^apevi.aes 
and  two  3wars  later  Haraszthy  moved  to 
California.  However,  wine  grape 
growing  and  wine  making  continued  in 
this  area  until  1900.  Because  of  its  role 
in  the  early  history  of  Wisconsin, 
Wollersheim  Winery  and  the  adjacent 
homestead  were  Hsted  on  the  National 
Register  of  Historic  Places  in  1976. 

Evidence  of  Boundaries 

The  boundaries  of  the  Lake  Wisconsin 
viticultural  area  are  cleariy  shown  on 
two  U.S.G.S.  quadrangle  maps,  Sauk 
aiy,  VVisc.  and  Lodi,  Wise.  The  Sauk 
City,  Wise,  quadrangle  map  shows  the 
viticultural  area  to  be  bounded  by  the 
shoreline  of  Lake  Wisconsin  and  the 
Wisconsin  River  on  the  north  and  west. 
The  southern  boundary  is  defined  by 
Mack  Road  and  State  Highway  Y,  and 
the  eastern  boundary,  shown  on  the 
Lodi,  Wise,  quadrangle  map.  follows 
State  Highway  Y,  State  Highway  60, 
State  Highway  113,  and  Spring  Creek. 
The  petitioner  states  that  some  of  the 
natural  boundary  features,  which 
closely  approximate  some  of  the  roads 
and  highways  used  as  boundaries  for 
this  viticultural  area,  can  be  found  on 
county  maps,  plat  maps  and  county 
atlases  dating  back  to  1861. 

Geographical  Features 

The  Wisconsin  River  (of  which  Lake 
Wisconsin  is  a  part)  is  a  major  natural 
feature  of  the  State  and  of  the  region.  It 
is  the  largest  river  in  the  State  after- the 
Mississippi  River,  of  which  it  is  a  major 
tributary.  Roads  and  highways  define 
the  southern  boundary  cf  the  Lake 
Wisconsin  viticultural  area.  The 
landscape  of  the  viticultural  area  is 
comprised  of  discontinuous  end 
moraines  interspersed  with  grour.d 
moraines  and  occasional  outwash 
plains.  The  landscape  outside  the 
southern  boundary  is  of  higher  elevation 
and  is  comprised  of  roiling,  hummocky 
upland  with  some  outwash  material. 
The  eastern  boundary,  which  closRly 
approximates  Spring  Creek,  identifies 
an  area  of  low  relief,  co.itir.uous  and 
intermittent  stream  drainage,  and 
marsh.  To  the  east  of  Spring  Creek  and 
outside  the  viticultural  area  is  a  ' 
glaciated  upland  plain  where  the 
landscape  is  generally  of  higher 
elevations  and  comprised  of  end 
moraines  with  little  or  no  outwash 
material. 

Topography  and  Elevation 

The  vineyards  in  the  viticultural  area 
are  located  at  an  elevation  of  800-900 
feet  along  south  and  southwest  facing 
slopes  of  10-40  percent  gradient.  This 
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combination  of  elevation,  aspect,  and 
rehef  contributes  to  the  well-drained 
quality  of  the  vineyard  soils,  the  free 
circulation  of  air  in  summer  and  winter, 
and  the  locally  longer  growing  season. 
Outside  the  viticultural  area  to  the  north 
and  west,  higher  elevations  of  900- 
1.200  feiet  increase  the  risk  of  wind 
damage  to  grapevines,  or  the  soils 
become  too  shallow  for  successful  grape 
cultivation  where  bedrock  is  nearer  the 
surface  or  exposed.  Outside  the 
viticultural  area  to  the  east,  elevations 
between  720  feet  (Wisconsin  River 
level)  and  800  feet  are  generally  less 
well  drained  or  are  saturated  during 
periods  of  rainfall  or  snowmelt. 

Qimate 

The  Lake  Wisconsin  viticultural  area 
benefits  from  the  microclimate  effects  of 
the  lower  Wisconsin  River  valley.  The 
river  moderates  winter  temperatures  in 
the  viticultural  area  several  degrees 
higher  than  areas  north  and  west  of  the 
river  or  further  south.  Air  circulation 
within  the  river  valley  helps  prevent 
cold  air  accumulation  and  frost  pockets 
irom  forming  in  the  vineyards.  In 
summer,  the  river  valley  and  limestone 
bluffs  along  the  river's  edge  serve  to 
channel  air  currents  and  increase 
localized  air  circulation,  protecting  the 
vineyards  from  mildew  and  rot  in  hot. 
humid  weather. 

The  viticultural  area  has  a  mean 
precipitation  of  twenty-nine  inches,  one 
inch  less  than  the  average  rainfall  in  the 
area  north  and  east,  three  inches  less 
than  the  average  rainfall  in  the  area  to 
the  west,  and  two  inches  less  than  the 
State  average.  The  petitioner  describes 
the  viticultural  area  as  an  "island"  of 
locally  below-average  rainfall  and  drier 
soils  conducive  to  the  grapevines 
concentrating  their  vigor  in  ripening 
fruit.  The  viticultural  area  has  a  growing 
season  of  140-160  days,  ten  to  twenty 
days  longer  than  across  the  river  to  the 
west  and  to  the  north.  The  additional 
frost-&«e  period  allows  the  grapes  to 
reach  maturity  before  the  onset  of 
winter  cold. 

Soil 

The  Wisconsin  River  forms  an 
approximate  dividing  line  between  the 
glaciated  and  unglaciated  regions  of 
south-central  Wisconsin.  Soils  primarily 
of  glacial  till  and  outwash  material  are 
found  east  of  the  river  valley  and 
characterize  the  soils  in  the  viticultural 
area.  The  unglaciated  "driftless"  soils 
west  of  the  valley  result  from  significant 
differences  in  soil  parent  materials, 
microrelief,  and  drainage.  The  soils  that 
support  viticulture  within  the 
viticultural  area  are  Typic  Hapludalfs  of 
mixed  mineral  material  and  silty  or 


loamy  texture.  All  are  imderlain  by 
gravelly  or  sandy  loam  glacial  till  or  by 
dolomitic  bedrock.  The  soils  are 
typically  well  drained  and  about  36-60 
inches  deep  on  slopes  and  rolling  areas 
of  2-45  percent  gradient.  The  soils 
outside  the  viticultural  area  to  the  north 
and  west  are  predominately  unglaciated, 
and  so  are  not  underlain  by  glacial  till 
and  contain  less  outwash  material.  The 
soils  outside  the  area  to  the  south  and 
east,  although  glacially  derived,  are 
found  on  topography  of  rolling  upland 
with  fewer  limestone  outcrops  and  no 
outwash  plains.  The  soils  there  have 
formed  on  slightly  higher  elevations 
over  discontinuous  end  and  ground 
moraines. 

Viticultural  Area  Boundary 

The  boundary  of  the  Lake  Wisconsin 
viticultural  area  may  be  found  on  two 
United  States  Geological  Survey 
(U.S.G.S.)  maps  with  a  scale  of  1:24,000. 
The  boundary  is  described  in  §  9.146. 

Executive  Order  12866 

U  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action, 
because 

(1)  It  will  not  have  an  annual  efl'ect  on 
the  economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubfic  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  l>y  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  This  process  merely  allows 
wineries  to  more  accurately  describe  the 
origin  of  their  wines  to  the  consumers, 
and  helps  consumers  identify  the  wines 
they  purchase.  Designation  of  a 
viticultural  area  itself  has  no  significant 
economic  impact  because  any 
commercial  advantage  can  come  only 
from  consumer  acceptance  of  wines 


made  from  grapes  grown  within  the 
area.  In  addition,  no  new  recordkeeping 
or  reporting  requirements  are  imposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Ad 

The  provisions  of  the  Paperworii 
Reduction  Act  of  1980,  Public  Law  96- 
511. 44  U.S.C.  Chapter  35,  and  its 
implementing  regulations.  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  White,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  ofSubiects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection. 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Accordingly.  Title  27.  Code  of  Federal 
Regulations,  part  9,  American 
Viticultural  Areas,  is  amended  as 
follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Autborily:  27  U.S.C  20S. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.146  to  read  as  follows: 

Sutipart  C— Approved  American 
Viticultural  Areas 

19.146    Lake  WIsconstn. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Lake 
Wisconsin." 

(b)  Appmved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  "Lake  Wisconsin"  viticultural  area 
are  two  U.S.G.S.  7.5  minute  series 
topographical  maps  of  the  1:24,000 
scale.  They  are  titled: 

(1)  "Sauk  aty.  Wis.."  1975;  and 

(2)  "Lodi,  Wis.,"  1975. 

(c)  Boundary.  The  Lake  Wisconsin 
viticultural  area  is  located  in  Columbia 
and  Dane  Counties.  Wisconsin.  The 
boundary  is  as  follows: 

(1)  The  point  of  beginning  is  on  the 
"Lodi,  Wise."  U.S.G.S.  map  in  the 
northeast  quarter-section  of  section  17. 
Lodi  Township,  Columbia  Coxmty, 
where  Spring  Creek  enters  Lake 
Wisconsin; 

(2)  From  the  point  of  beginning, 
follow  the  southern  shoreline  of  Lake 
Wisconsin  northwest  to  where  Lake 


Wisconsin  narrows  and  becomes  the 
Wisconsin  River  on  the  map,  in  the 
vicinity  of  the  town  of  Merrimac,  Sauk 
County: 

(3)  Then  continue  along  the  southern 
shorehne  of  the  Wisconsin  River,  west 
and  south  past  Goose  Egg  Hill, 
Columbia  County,  on  the  "Sauk  City, 
Wise."  quadrangle  map,  and  then  west 
to  a  southwest  bend  in  the  shoreline 
opposite  Wiegands  Bay,  Sauk  County, 
where  the  Wisconsin  River  becomes 
Lake  Wisconsin  again  on  the  map; 

(4)  Then  southwest  and  south  along 
the  eastern  shoreline  of  Lake  Wisconsin, 
to  the  powerplant  that  defines  where 
Lake  Wisconsin  ends  and  the  Wisconsin 
River  begins  again; 

(5)  Then  continuing  south  along  the 
Wisconsin  River  shoreline  to  where  it 
intersects  with  U.S.  Highway  12 
opposite  Sauk  City,  Sauk  County; 

(6)  Then  in  a  southeasterly  direction 
on  U.S.  Highway  12  to  the  intersection 
at  State  Highway  188.  just  over  one-half 
a  mile; 

(7)  Then  in  a  northeasterly  direction 
about  1,000  feet  on  State  Highway  188. 
to  the  intersection  of  Mack  Road; 

(8)  Tlien  east  on  Mack  Road  to  the 
intersection  of  State  Highway  Y,  about 
3  miles; 

(9)  TiMn  follow  Slate  Highway  Y  in  a 
generally  northeasterly  directioa  onto 
the  "Lodi,  Wise."  quadrangle  map  and 
continue  in  a  northeasterly  direction  to 
the  intersection  with  State  Highway  60; 

(10)  Thw)  in  a  northeasterly  direction 
on  State  Highway  60  to  the  intersection 
with  State  Highway  113  in  the  town  of 
Lodi; 

(11)  Then  in  a  northwesterly  direction 
on  State  Highway  113  to  where  it 
crosses  ^ring  Creek  the  second  time 
just  befon  Cluislaw  Road; 

(12)  Then  MIow  Spring  Creek  in  a 
northwesteriy  direction  to  where  it 
enters  Lake  Wisconsin,  the  point  of 
beginning. 

Dated:  November  24. 1993. 
Duiiell.UKJc 
Acting  Dinctor. 

Approved:  December  17, 1993. 
Joha  P.  Simpson, 

Deputy  Assistant  Secntaty,  (Regulatory, 
Tariff  and  Trade  Enforcementl 
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SUMMART.  OSM  is  approving  an 
amendmen  t  to  the  Arkansas  abandoned 
mine  land  -eciamation  plan  (hereinafter 
referred  to  as  the  "Arkansas  plan") 
under  the  i  Surface  Mining  Control  and 
Reclamatic  n  Act  of  1977  (SMCRA).  The 
amendment  consists  of  revisions  to  the 
Arkansas  statute  pertaining  to  the 
eligibility  (  f  project  sites  for  abandoned 
mined  lan(  (AML)  funds.  The 
amendmer  t  is  intended  to  revise  the 
Arkansas  { Ian  to  be  in  compliance  with 
SMCRA. 

EFFECTIVE  I  )ATE:  January  5, 1994. 
FOR  FURTHI  R  MFORMATKM  CONTACT: 
James  H.  K  oncrief.  Telephone:  (918) 
581-6430. 
SUPPt.EMBCrARY  INFORMATION: 

I.  BackgrouAd  on  the  Arkansas  Plan 

II.  Sufamissipn  of  Amendment 

III.  Directorv  Findings 

IV.  Sununaiy  and  Disposition  of  Comments 

V.  Director'!  Decision 

VL  Proceditfai  Determinations 

L  Backgro  and  on  the  Arkansas  Plan 

On  May  2, 1983.  the  Secretary  of  the 
Interior  approved  the  Arkansas  plaiL 
General  background  information'on  the 
Arkansas  w\sa,  including  die  Secretary's 
findings,  the  disposition  of  comments, 
and  the  approval  of  the  Arkansas  plan 
can  be  fou  id  in  the  May  2. 1983, 
Federal  R(  ^ster  (48  FR  19710). 

n.  Submia  (ion  of  Amendment 

By  lettei  dated  Ck:tober  6, 1993 
(Administ  ative  Racofd  No.  AAML-18). 
Arkansas  i  ubmitted  a  proposed 
amendmei  it  to  its  plan  pursuant  to 
SMCRA.  /  ricansas  siilnnitted  the 
proposed  \  immdment  in  response  to  a 
required  p  rogram  amendment  at  30  CFR 
904.26(a)  I  hat  was  placed  on  the 
Arkansas  |  ilan  when  OSM  approved 
Arkansas'  March  31, 1993.  plan 
amoadmek  (58  FR  38532,  July  19. 1993; 
Administi  stive  Record  No.  AAML-17). 
Arkansas  ntended  that  this  amendment 
be  in  compliance  with  section  402  of 
SMCRA. 

Aikaos^  proposed  to  amend 
Arkanaaa  ilode  Annotated  (ACA)  15- 


58-401(b)(2)  that  provides  criteria  for 
the  determination  of  the  eligibility  of 
certain  project  sites  for  AML  funding. 
^>ecifically,  Arkansas  proposed  to 
require  at  ACA  15-58-401  (b)(2)  a 
finding  that  the  surfece  coal  mining 
operation  occurred  during  the  period 
beginning  on  August  4, 1977,  and 
ending  on  November  5, 1990. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 
1, 1993,  Federal  Register  (58  FR  58313: 
Administrative  Record  No.  AAML-25) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  December  1, 1993.  No 
substantive  comments  were  received. 
The  pubKc  hearing,  scheduled  for 
November  26, 1993.  was  not  held 
because  no  one  requested  an 
opportunity  to  testify. 

nL  Director'a  Findings 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  884.14  and  884.15,  the  Director 
finds,  as  discussed  below,  that 
Arkansas'  October  6, 1993,  proposed 
plan  amendment  is  in  compliance  widi 
SMCRA. 

OSM  required  at  30  CFR  904.Z6(a) 
that  Arkansas  submit  a  revision  to  ACA 
1 5-58-^0 l(bK2)  to  hmit  operations 
eligible  for  AML  funds  because  of 
insolvency  of  a  surety  company  to  those 
operations  whose  svtrety  became 
insolvent  during  the  time  frame 
provided  by  section  402(g)(4)(BKii)  of 
SMCRA.  Section  402(g)(4)(B)(ii)  of 
SMCRA.  as  revised  by  the  Abandoned 
Mine  Land  Reclamation  Act  of  1 990 
(Pub.  L.  101-508),  provided  that  the 
period  of  time  during  which  such  an 
operation  would  be  eligible  for  AML 
funds  because  of  the  insolvency  of  the 
surety  company  would  begin  on  August 
4. 1977.  and  end  on  the  date  of 
enactment  of  the  revision  to  SMCRA, 
which  was  November  5, 1990.  Because 
Arkansas  revised  ACA  15-5ft-40t(bK2) 
to  specify  a  period  of  time  beginning  on 
August  4, 1977.  and  ending  on 
November  5. 1990.  ACA  15-58- 
401(b)(2)  is  no  less  stringent  than 
section  402(g)(4XBKii)  of  SMCRA.  as 
revised  by  the  Ahandoned  Mine  Land 
Reclamation  Act  of  1990. 

Therefore,  the  Director  approves  ACA 
1 5-58-401  (bU2)  and  removes  the 
required  amendment  at  30  CFR 
904.26(a). 


rV.  Summary  and  DispositioB  of 
Comments 

1.  Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  30  CFR  884.14(a)(2]  and 
884.15(a),  the  Director  solicited 
comments  from  the  heads  of  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Aikansas  plan. 

By  letter  dated  October  29.  1993, 
(Administrative  Record  No.  AAML-22). 
the  U.S.  Bureau  of  Mines  responded  that 
it  had  no  comments. 

By  letter  dated  October  29, 1993 
(Administrative  Record  No.  AAML-23), 
the  U.S.  National  Park  Service  (NPS) 
responded  that  the  proposed 
amendment  would  not  impact  NPS 
program  responsibilities. 

By  letter  dated  November  8, 1993 
(Administrative  Record  No.  AAML-24), 
the  U.S.  Bureau  of  Land  Management 
responded  with  a  recommendation  that 
Arkansas  be  required  to  revise  ACA  15- 
58-401(c)  so  that  it  would  read  as 
follows: 

In  determining  which  sites  to  reclaim 
pursuant  to  paragraph  (b)  of  this  section,  the 
Director  shall  follow  the  priorities  stated  in 
paragraphs  (1)  and  (2)  of  15-5»-i02.  The 
Director  shall  ensure  that  priority  is  given  to 
those  sites  which  are  In  th«  immediate 
vicinity  of  a  residential  area  or  which  have 
an  adverse  economic  impact  upon  a 
community  [ooce  coel  mining  sites  and  loxic 
mining  material  sites  on  federal  or  state 
sur&ce  tracts  have  been  reclaimed). 

BLM  proposed  the  addition  of  the 
bracketed  language  and  stated  that  its 
intent  was  to  protect  the  public  interest 
as  a  whole,  particularly  in  the  Ouachita 
National  Forest,  prior  to  focusing  in  on 
individual  communities. 

Referenced  "paragraph  (b)  of  this 
section"  in  ACA  15-58-401,  as  revised 
by  the  amendment  that  is  the  subject  of 
this  notice,  allows  the  reclamation 
under  Arkansas'  plan  of  certain  surface 
coal  mining  operations  that  operated  on 
or  after  August  7. 1977.  and  were 
abandoned  or  left  in  an  inadequate 
reclamation  status. 

Referenced  "paragraphs  (1)  and  (2)  oi 
15-58-402"  require  that  the 
expenditure  of  AML  funds  reflect  the 
priorities  of  (1)  the  protection  of  public 
health,  safety,  general  welfare,  and 
property  from  extreme  danger  of  adverse 
effects  of  coal  mining  practices  and  (2) 
the  protection  of  public  health,  safety. 


and  general  welfare  from  adverse  efiiscts 
of  coal  mining  practices.  These  State 
provisions  are  substantively  identical  to 
secUons  403(a)  (1)  and  (2)  of  SMCRA. 

ACA  15-58-401(c)  is  substantively 
identical  to  section  402(g)(4)(C)  of 
SMCRA.  In  addition,  section  411  of 
SMCRA  provides  for  the  use  of  AML 
funds  for  lands  afHected  by  noncoal 
mining  only  after  a  State  has  certified 
that  all  abandoned  coal  mines  have  been 
reclaimed.  Arkansas  has  not  yet  made 
this  certification. 

OSM  cannot,  as  requested  by  BLM, 
require  that  Arkansas  give  higher 
priority  to  the  reclanution  of  coal 
mining  sites  and  loxic  mining  material 
sites  on  federal  or  state  surface  tracts 
because  sections  403(a),  402(g)(4)(C), 
and  411  of  SMCRA  do  not  do  so. 

V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  approves  Arkansas'  proposed 
plan  amendment,  as  submitted  on 
October  6. 1993. 

The  Federal  regulations  at  30  CFR 
part  904,  codifying  decisions  concerning 
the  Arkansas  plan,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  plan  aniendinent 
process  and  f  o  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  DeterBunations 

1.  Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  since  each  such  plan  is 
drafted  and  promulgated  by  a  specific 
Slate,  not  by  OSM.  Decisions  on 
proposed  State  AML  reclamation  plans 
and  revisions  thereof  submitted  by  a 
State  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C  1231-1243)  and  the  applicable 
Federal  regulations  at  30  CFR  parts  884 
andQ88. 


3.  National  Environment^  Policy  Act 

No  environmental  impact  statement  is 
required  fw  this  rule  since  agency 
decisions  on  proposed  State  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  of 
1069  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  ENbl 
6,  appendix  8.  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 
This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et seq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  bv  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  l^  tbe  State.  In  making  the 
determixtation  as  to  whether  this  rule 
¥»ould  have  a  significant  economic 
impact,  the  Department  relied  u(>on  the 
data  and  assumptions  in  the  analyses  for 
the  correspondixtg  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  28. 1993. 
Raymond  L.  Lmwrim, 
Assistant  Director.  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  904— ARKANSAS 

1.  Tbe  authority  citation  for  part  904 
continues  to  read  as  follows: 

AullKtrity:  30  U.SC  IWl  et  seq. 

2.  Section  904.25  is  amended  by 
adding  pertgraph  (b)  to  read  as  follows: 

S904.2S    Approval  of  atwndonad  mlfie  land 
reclamation  plan  amandmenta. 

(b)  The  following  section  of  the 
Arkansas  Code  Annotated,  title  IS, 
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pertaining  to  the  Arkansas  abandoned 
mine  land  reclamation  plan,  as 
submitted  to  OSM  on  October  6, 1993, 
is  approved  effective  January  5, 1994. 

Section  lS-S8-401(b)(2)  of  Arkansas  Code 
Annotated — Lands  Eligible. 

3.  Section  904.26  is  revised  to  read  as 
follows: 

1904.26    Required  plan  amandmenta. 

Pvu^uant  to  30  CFR  884.15,  Arkansas 
is  required  to  submit  for  OSM's 
approval  the  following  proposed  plan 
amendment  by  the  date  specified. 

(a)  (Reser\'ed] 

(b)  (Reserved] 

|FR  Doc.  94-119  Filed  1-4-94;  8:45  am) 

MLLMQ  COOe  4310-Ot-M 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  61 
FRI-4821-7] 

Ast)e8tos  NESHAP  aarification 
Regarding  Analysis  of  MultHayered 
Systems 

agency:  Environmental  Protection 
Agency. 

ACnOM:  Notice  of  clarification  to  the_ 
final  rule. 

SUMMARY:  This  document  provides 
clarification  regarding  the  requirements 
of  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
asbestos.  It  is  intended  to  address 
common  questions  regarding  situations 
where  one  or  more  layers  which  may 
contain  asbestos  are  present. 
FOR  FURTHER  mF0RMATK3N  CONTACT:  Mr. 
Chris  Oh  at  (703)  308-8732  or  Mr. 
Jeffery  KenKnight  at  (703)  308-6728. 
SUPPI^MENTARY  INFORMATION:  On 
November  20, 1990.  the  Federal 
Register  published  the  Environmental 
Protection  Agency's  (the  Agency's) 
revision  of  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Asbestos  (asbestos  NESHAP).  40  CFR 
part  61.  subpart  M.  55  FR  48406.  The 
asbestos  NESHAP  applies  to  any  facihty 
as  defined  in  40  CFR  61.141.  The 
Agency  has  learned  that  some  of  the 
regulated  community  have  questions 
concerning  the  analysis  of  samples 
which  may  contain  multiple  layers,  any 
or  all  of  which  may  be  asbestos 
containing  materials  (ACM)  under  the 
asbestos  NESHAP.  Because  these 
questions  are  frequently  asked.  EPA  is 
making  this  clarification. 

This  clarification  does  not  supersede, 
alter,  or  in  any  way  replace  the  existing 
asbestos  NESHAP.  This  notice  is 


intended  solely  as  guidance  and  does 
not  represent  an  action  subject  to 
judicial  review  under  the  section  307(b) 
of  the  Clean  Air  Act  or  section  704  of 
the  A<^ministrative  Procedure  Act. 

I.  Qaijification  of  Multi>layered  ACM 
Syste 

TheJEnvironmental  Protection  Agency 
has  received  many  questions  about 
analyzing  multi-layered  systems  for 
asbestos  content  to  determine  the 
applicability  of  the  asbestos  NESHAP. 
TTiis  clarification  reiterates  EPA's 
positi(  n  for  analysis  of  multi-layered 
sampl  »s  for  applicabihty  of  the  asbestos 
NESH  \?. 

In  gi  ineral,  when  a  sample  consists  of 
two  oi  more  distinct  layers  or  materials, 
each  1<  yer  should  be  treated  separately 
and  the  results  reported  by  layer 
(discrete  stratum).  Specific  examples  are 
given  below. 

P/astei  /Stucco  Systems 

If  pi  ister  and  stucco  wall  or  ceiling 
systen  s  are  layered,  and  the  layers  can 
be  dis(  inguished,  then  the  layers  must 
be  ana  yzed  separately.  Where  a  plaster 
or  stu<  CO  wall  system  is  constructed  in 
layers,  and  the  asbestos-containing  layer 
becom  }s  a  distinguishable  but  "non- 
separa  >le"  component  of  the  wall 
systen  ,  the  results  of  the  analysis  of  the 
indivii  lual  layer(s)  may  include  a  small 
amour  t  of  the  other  layers  when 
analyz  ed  (e.g.  a  skim  coat  layer  niay 
contain  a  small  amount  of  the  base  coat 
layer  ih  the  analysis  of  the  skim  coat 
layer).! 

Add-on  Materials 

All  liaterials  "added"  to  wallboard  or 
other  l|ase  materials  (e.g.,  sprayed-on 
materi^ils.  paint,  ceiling  or  wall  texture, 
etc.)  must  be  analyzed  separately,  if 
possiUe.  The  results  of  the  analysis  of 
those  ttidividual  layers  of  "add-on" 
material  may  not  be  averaged  with  the 
result  i>f  the  analysis  of  wallboard  for  a 
composite  result,  but  must  be  analyzed 
and  reported  separately.  Where  a  thin 
coating  of  one  material  is  applied  over 
another  material  and  the  materials 
cannot  be  separated  without 
comprpmising  the  layers,  the  analysis 
may  include  a  small  amount  of  the  base 
layer,  if  for  example,  a  paint  layer 
contaiting  asbestos  is  spread  over  a 
wallboard  layer,  and  the  paint  layer 
cannot  be  separated  fi«m  the  wallboard, 
then  a  small  amount  of  the  wallboard 
layer  r  lay  be  included  in  the  sample  of 
the  pai  nt. 

If  an  !  of  the  "add-on"  materials  meet 
the  de  nition  of  regulated  asbestos- 
contaii  ling  material  (as  defined  in  40 
CFR  61 .141),  and  if  at  least  160  square 
feet  of  he  material(s)  are  involved  in 


demolition  or  renovation  (whether 
plaimed  or  unplanned  during  a  calendar 
year),  then  the  project  would  be  subject 
to  the  asbestos  NESHAP. 

Joint  Compound/Wallboard 

When  joint  compound  and/or  tape  is 
applied  to  wallboard  it  becomes  an 
integral  part  of  the  wallboard  and  in 
effect  becomes  one  material  forming  a 
wall  system.  Therefore,  where  a 
demolition  or  renovation  impacts  such 
a  wall  system,  a  composite  analysis  of 
the  wall  system  (percent  of  asbestos  in 
the  joint  compound,  tape  and 
wallboard)  should  be  conducted.  If  the 
analysis  shows  an  asbestos  content  of 
greater  than  one  percent  and  at  least  160 
square  fleet  of  the  wall  system  is 
involved  in  the  demolition  or 
renovation  activities  (whether  planned 
or  unplanned,  during  a  calendar  year), 
then  the  activities  would  be  subject  to 
the  asbestos  NESHAP. 

Dated:  December  3. 1993. 
John  Rasnic, 

Director,  Statiorrary  Source  Compliance 
Division.  Office  of  Air  Quality  Planning  and 
Standards. 

[FR  Doc.  94-74  Filed  1-4-94;  8:45  am) 
aw-UNo  cooc  tsec  bo  i> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,1.  and  97 
[FCC9»-64«] 

Station  Call  Sign  Administrators  for 
Club  and  Military  Recreation  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  This  action  vacates  the  rule 
provisions  that  established  private 
entity  club  call  sign  administrators  and 
reinstates  prior  rules.  A  new  proposal 
regarding  call  signs  will  meet  the  need 
for  persons  interested  in  obtaining  a 
club  station  license.  Hence,  it  is  not 
necessary  to  retain  the  club  call  sign 
administrator  rules  adopted  in  an  earlier 
action. 

EFFECTIVE  DATE:  February  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554. 
(202) 632-4964. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order, 
adopted  December  13,  1993,  and 
released  December  29, 1993.  The 
complete  text  of  this  Commission 
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action,  inchiding  the  ruh  amendments, 
is  available  for  inspection  and  copying 
during  nonna)  business  houia  in  the 
FCC  Reference  Center  (room  230),  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  of  this  Memorandum 
Opinion  and  Order,  including  the  rufe 
amendments,  may  also  be  purchased 
from  the  Commiasion's  copy  contractor, 
International  Ttaz»cription  Services, 
Inc.  (ITS,  Inc.).  2100  M  Street,  NW.. 
suite  140,  Washington,  DC  20037. 

Sammary  of  Memorandum  Opinion 
and  Order 

1.  Chi  May  11, 1993,  final  rules  were 
adopted  that  established  call  sign 
administrators  for  club  and  military 
recreation  stations  in  the  amateur 
service.  Subsequently,  a  petition  for 
reconsideration  was  filed  in  which  it 
was  argued  that  the  establishment  of 
such  administrators  was  not  minor  and 
non-controversial  and  that  a  notice  and 
comment  proceeding  should  have  been 
held  before  final  rules  were  adopted. 

2.  Further,  the  Commission  is 
activating  a  new  automated  licensing 
system  that  will  enable  it  to  perform, 
with  minimal  burden,  the  function  that 
administrators  in  the  private  sector  were 
going  to  perform  without 
reimbursement.  Also,  a  new  proposal  by 
the  Commission  regarding  call  signs 
wjij  meet  the  need  of  persons  interested 
in  obtaining  a  chib  station  license. 

3.  Because  there  appears  to  be  merit 
in  the  arpjroent  that  the  establishment 
of  administrators  is  controversial,  and 
because  the  new  proposal  will  meet  the 
need  of  persons  interested  in  the  club 
station  licenses,  the  rule  provisions  that 
estabiished  private  entity  club  a»!l  sign 
administrators  can  be  vacated. 

4.  Accordingly,  by  this  action,  the 
rules  establishing  administrators  are 
vacated,  the  prior  rules  are  reinstated, 
and  the  petition  for  reconsideration  is 
granted. 

5.  The  amended  rules  are  set  forth  at 
the  end  of  ihis  document. 

6.  The  amended  rules  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520,  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  record  retention  requirements, 
and  will  not  increase  or  decrease  burden 
hours  imposed  on  the  pubhc. 

7.  This  MozKirandum  Opinion  aztd 
Order  and  the  rule  amendments  are 
issued  under  the  authority  of  47  U.S.C 
154(i).  303(r),  and  405(a). 

UstofSubiecU 

47  CFB  Porto 
Organisation  and  functioos. 


47  CFB  Parti 

Radio. 
47  CFR  Part  97 

AppUcations.  Qub  stations.  Radio. 
Federal  Commuokations  Commisnoa. 
WiUtaar.Catoo. 
ActingSectvtoTy.  \ 

Amended  Rules 

Parts  0. 1 ,  ai>d  97  of  chapter  1  of  title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION       ^ 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  S«>c  5. 4S  Stat.  lOM.  aa 
amended;  47  U.S.C  1S5,  uoieM  otherwise 
noted. 

$ai31    (AmetNled) 

2.  Section  0.131  is  amended  by 
removing  paragraph  (k). 

$C331    (AmwHtotq 

3.  Section  0.331  is  amended  by 
removing  paragraph  (d). 

S  0.486    [Removed] 

4.  Section  0.486  is  removed. 

PART  t— PRACTICE  AMD 
PROCEDURE 

The  authority  citation  for  pari  1 
continues  to  read  as  follows: 

Authority;  Seoi.  4.  303,  48  Stat.  1066, 
1082.  aa  aioenrted;  47  U.S.C  154,  ^OJ; 
Implement.  S  U.S.C  552,  unloM  ochrrwira 
noted. 

1.  Seciion  1.91 2(a)  is  revised  to  read 
as  follows: 

S  1.912    Wttcf*  appUcattona  are  IP  be  Wad. 

(a)  Each  application  for  a  new 
amateur  service  operator/primary 
station  license  and  each  application 
involving  a  change  in  operator  class 
must  be  submitted  to  the  volunteer 
examiners  (VEs)  administeri:ig  the 
qualifying  examination.  See  §  97.17(c)  of 
this  chapter.  The  VEs  are  required  to 
submit  the  applications  of  persons 
passing  their  respective  examinations 
for  amateur  operator  licenses  to  the 
Volunteer-Examiner  Coordinator  (VEC). 
All  other  applications  for  amateur 
service  Ucenses  must  be  submitted  to 
FCC  1270  Fairfield  Road,  Gettysburg. 
PA  17325-7245. 


PART  97— AMATEUR  RADIO  SERVICE 

The  authority  dtation  tot  part  97 
continues  to  read  as  follows: 


Authority:  4«  Stat  lOM,  1082,  m 
amended;  47  U.S.C  154.  303.  Inlarptet  or 
apply  48  Stat.  1064-1060.  lOSl-tlOS.  as 
artwnded;  47  U.S.C  151-155.  301-609. 

unless  otherwise  Dotad. 

1.  Section  97.17  is  ameitded  by 
revisiiig  paragraph  (b)  to  read  as  follows 
In  addition,  paragraph  (g)  is  removed. 

197.17    AppltcsttonlornewHcense. 

•  •        •        •        • 

(b)  Each  application  for  a  new 
<^>eralor/primary  station  Ucense  must  be 
made  on  FCC  Form  610.  Each 
application  for  a  reciprocal  permit  for 
ahen  amateur  licensee  must  t>e  made  on 
FCC  Ftwm  610-A.  No  new  license  far  a 
club,  military  recreation,  or  RACES 
station  virill  be  issued. 

•  •        •        •        • 

2.  Paragraphs  (a)  and  (b)  of  §  97.19  are 
revised  to  rcNFHl  as  follows: 

S9719    AppUcstlonforarwMwedor 
modtned  license. 

(a)  Each  application  for  a  renewed  or 
modified  operator/primary  station 
license  must  be  made  on  FOC  Form  610 
Each  application  for  a  renevrad  or 
modified  club,  military  recreation,  or 
RACES  station  bcense  must  be  made  on 
FCC  Form  610-B.  A  reciprocal  permit 
for  alien  amateur  licensee  is  f>o( 
renewable.  A  new  reciprocal  permit 
may  be  issued  upon  proper  sppUcation. 

(b)  Each  application  for  a  renewed  or 
modified  amateur  service  license  must 
be  accompanied  by  a  photocopy  of  the 
license  document  or  the  original 
document,  unless  it  has  been  lost, 
mutilated,  or  destroyed.  Each 
application  for  a  modified  operator 
license  invotving  a  change  in  operator 
class  must  be  submitted  to  the  VTs 
administering  the  qualifying 
examination.  All  other  applications 
must  be  submitted  to:  F(5c  1270 
Fairfield  Road.  Gettysburg.  PA  17323- 
7245. 


{97.29    [Removed) 

3.  Section  97.29  is  removed  io  its 
entirety. 

[FR  Doc  94-29  Piled  1-4-94;  6:45  am) 
sauNQ  coot  sni-ot-H 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5, 14, 15, 17, 25.  and  52 
[FAC  90-19;  FAR  CaM  9d-310] 

Federal  Acquisition  Regulation; 
Implementation  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act 

AGENaes:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  agreed  to  an 
interim  rule  implementing  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act. 
DATES:  Effective  Date:  January  1. 1994. 
This  rule  applies  to  soHcitations  issued 
on  or  after  January  1, 1994. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  on  or 
before  March  7, 1994,  to  be  considered 
in  the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW.. 
room  4037,  Washington,  DC  20405. 
Please  cite  FAC  90-19,  FAR  case  93-310 
in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  O'Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GSA  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-19,  FAR  case  93- 
310. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Chapter  Ten  of  NAFTA  requires  the 
three  NAFTA  countries  (the  United 
States.  Canada,  and  Mexico)  to 
eliminate  "buy  national"  restrictions  on 
non-defense  related  pmchases,  by  their 
responsible  Federal  Governments,  of 
goods  and  services  provided  by  firms  in 
North  America.  NAFTA  applies  to  most 
United  States  Government  agencies.  The 
Canadian  Free  Trade  Agreement  is 
suspended  while  NAFTA  remains  in 
e^Bct. 


As  requi  red  by  NAFTA,  specified 
agencies  r  ust  evaluate  certain  NAFTA 
country  en  d  products  offers  without 
regard  to  t  le  restrictions  of  the  Buy 
American  \ct  or  the  Balance  of 
Payments  >rogram.  This  evaluation 
method  wj  II  apply  to  oRiers  of  Canadian 
end  produ  :ts  under  supply  contracts 
with  an  es:  imated  value  above  $25,000 
and  Mexic  tn  end  products  under 
supply  coj  tracts  with  an  estimated 
value  of  $;  0,000  or  more,  except  for  the 
Department  of  Energy's  Power 
Marketing  Administrations,  where  the 
estimated  icquisition  value  is  $250,000 
or  more.  T  us  evaluation  method  also 
will  apply  to  construction  contracts 
with  an  esi  imated  acquisition  value  of 
$6,500,000  or  more,  except  for  the 
Departmer  I  of  Energy's  Power 
Marketing  Administration,  where  the 
estimated  i  icquisition  value  is 
$8.OO0,00C  or  more. 

The  app  icable  rule  of  origin  for 
NAFTA  CO  antry  end  products  under  the 
agreement  is  that  of  "substantial 
transformation",  which  means  an  article 
that  is  wh(  lly  the  growth,  product,  or 
manufactu  -e  of  a  NAFTA  country  or  has 
been  subst  mtially  transformed  in  a 
NAFTA  CO  imtry  into  a  new  and 
different  ai  tide  may  be  offered. 

This  rul(  also— 

(1)  Desi^ates  NAFTA  country  end 
products  as  eligible  products  under  the 
Trade  Agreements  Act,  as  implemented 
in  Trade  Agreements  under  the  FAR; 

(2)  Addsj  language  to  require  that, 
when  an  overseas  procurement  for 
performance  overseas  is  subject  to 
NAFTA,  it  will  be  synopsized  in 
accordano  with  agency  procedures; 

(3)  Revia  es  the  prescriptions  for  the 
provisionsi  Submission  of  Offers  in  the 
English  Language,  and  Submission  of 
Offers  in  L  .S.  Ciurency,  to  clarify  and 
include  Ni  lFTA; 

(4)  Upda  tes  the  Ust  of  designated 
countries  i  i  FAR  25.401  to  add 
"Portugal"  and  revise  "Upper  Volta"  to 
"Burkina  F  aso"; 

(5)  Inclu  ies  the  new  threshold  of 
$182,000  fi  »r  application  of  the  Trade 
Agreement  5  Act  and  the  European 
Communit  f  (EC)  Agreement,  which  is 
eflective  Ja  [luary  1, 1994; 

(6)  Upda  tes  FAR  25.407  list  of 
agencies  c«  vered  by  the  Agreements  on 
EC  and  N/^A;  and 

(7)  Makeb  clarifications  to  the  interim 
rule  publiAed  in  FAC  90-18  (58  FR 
31140),  at  FAR  25.407,  to  implement  the 
Memorandum  of  Understanding 
between  the  United  States  of  America 
and  the  Eu  ropean  Economic  Community 
on  Government  Procurement  and 
NAFTA. 


B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  the  rule  waives  the  Buy 
American  Act  for  certain  Mexican  and 
Canadian  products.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  will  be  provided 
to  the  Chief  Counsel  for  Advocacy  for 
the  Small  Business  Administration.  A 
copy  of  the  IRFA  may  be  obtained  from 
the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601.  et  seq.  (FAR  Case  93-310).  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  new  provision  at  52.225-20  requires 
offerors  to  list  the  line  item  number  and 
country  of  origin  for  any  end  product 
other  than  a  domestic  end  product. 
Accordingly,  a  request  for  clearance  of 
a  new  information  collection 
requirement  concerning  the  NAFTA  Act 
is  being  submitted  to  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501.  et  seq.  Public  comments 
concerning  this  requirement  are  invited 
through  an  0MB  clearance  request 
appearing  in  the  Federal  Register  at  58 
FR  68636.  December  28,  1993. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  fur 
public  comment.  This  action  is 
necessary  because  the  NAFTA 
Implementation  Act,  signed  into  law  on 
December  8, 1993,  becomes  effective  on 
January  1, 1994.  However,  pursuant  to 
Public  Law  98-577  and  Federal 
Acquisition  Regulation  1.501,  public 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  5, 14. 
15, 17.  25.  and  52 

Government  procurement. 
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Dated:  December  30. 1993. 

Shirley  Scott, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-19  is  effective  January  1, 
1994. 

Dated;  December  21, 1993. 
Eleanor  R.  Spector. 

Director,  Defense  Procurement,  Department 
of  Defense  (DOD). 

Dated:  December  20. 1993. 
Richard  H.  Hopf,  m. 
Associate  Administrator  for  Acquisition 
Policy,  General  Services  Administration. 

Dated:  December  21, 1993. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement. 
NASA. 

Therefore.  48  CFR  parts  5. 14. 15,  17. 
25,  and  52  are  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  5,  14, 15. 17,  25,  and  52  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

2.  Section  5.202  is  amended  in 
paragraph  (a)(12)  by  adding  a  third 
sentence  to  read  as  follows: 

S.202    Excepttons. 

(a)*  •  • 

(12)  •  •   •  This  exception  also  does 
not  apply  to  North  American  Free  Trade 
Agreement  contract  actions,  which  will 
be  synopsized  in  accordance  with 
agency  regulations. 


PART  14-SEALED  BIDDING 

3.  Section  14.201-6  is  amended  by 
revising  paragraphs  (x)  and  (y)  to  read 
as  follows: 

14.201-4    Solicitation  provisions. 

•        •        •        •        • 

(x)  The  provision  at  52.214-34, 
Submission  of  Offers  in  the  English 
Language,  is  required  in  solicitations 
subject  to  the  Trade  Agreements  Act  or 
the  North  American  Free  Trade 
Agreement  Implementation  Act  (see 
25.408(d)).  It  may  be  included  in  other 
solicitations  when  the  contracting 
officer  decides  that  it  is  necessary. 

(y)  The  provision  at  52.214-35, 
Submission  of  Offers  in  U.S.  Currency, 
is  required  in  soUcitations  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (see  25.408(d)).  It 
may  be  included  in  other  solicitations 
when  the  contracting  officer  decides 
that  it  is  necessary. 

4.  Section  14.408-1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2)  to  read  as  follows: 

14.408-1    Award  of  unclassified  contracts. 

(a)*  •  • 

(2)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (see 
25.405(e)),  agencies  shall  promptly,  but 
in  no  event  later  than  7  working  days 
after  award,  give  unsuccessful  offerors 
from  designated  or  NAFTA  countries 
written  notice  stating — 


PART  15— CONTRACTING  BY 
NEGOTIATION 

5.  Section  15.407  is  amended  by 
revising  paragraphs  (I)  and  (m)  to  read 
as  follows: 

15.407    SollcltatkMi  provisions. 

•  •        •        •        • 

(1)  The  provision  at  52.214-34. 
Submission  of  Offers  in  the  English 
Language,  is  required  in  solicitations 
subject  to  the  Trade  Agreements  Act  or 
the  North  American  Free  Trade 
Agreement  Implementation  Act  (see 
25.408(d)).  h  may  be  included  in  other 
solicitations  when  the  contracting 
officer  decides  that  it  is  necessary. 

(m)  The  provision  at  52.214-35, 
Submission  of  Offers  in  U.S.  Currency, 
is  required  in  solicitations  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (see  25.408(d)).  It 
may  be  included  in  other  solicitations 
when  the  contracting  officer  decides 
that  it  is  necessary. 

6.  Section  15.1001  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

15.1001    Notifications  to  unsuccessful 
offerors. 

•  •        •        •        • 

(c)*  *  • 

(2)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (see 
25.405(e)),  the  information  in  paragraph 
(c)(1)  of  this  section  shall  be  provided 
to  unsuccessful  offerors  from  designated 
or  NAFTA  countries  promptly,  but  in  no 
event  later  than  seven  working  days 
after  contract  award. 


PART  17-SPECIAL  CONTRACTING 
METHODS 

7.  Section  17.203  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

17.203    Solicitations. 


(h)  See  25.402(a)(5)  regarding  use  of 
options  in  calculating  the  estimated 
contract  amount  for  application  of  the 
Trade  Agreements  Act  and  North 
American  Free  Trade  Agreement 
thresholds. 

PART  25-FOREIGN  ACQUISITION 

25.101    [Amended] 

8.  Section  25.101  is  amended  in  the 
definition  Domestic  end  product  by 
removing  the  last  sentence. 

9.  Section  25.109  is  amended  by 
revising  paragraphs  (d)  and  (f), 
redesignating  paragraph  (g)(2)  as  (g)(3), 
and  adding  a  new  {>aragraph  (g)(2)  to 
read  as  follows: 

25.109    SolicttatJon  provisions  snd 
contract  clauses. 


(d)  Except  as  provided  in  paragraph 
(g)  of  this  section,  or  when  the  clause 
prescribed  by  paragraph  (f)  is  used,  or 
when  the  clause  prescribed  in 
25.408(a)(4)  is  used,  the  contracting 
officer  shall  insert  the  clause  at  52.225- 
3,  Buy  American  Act-SuppUes.  in 
solicitations  and  contracts  for  the 
acquisition  of  supplies,  or  for  services 
involving  the  furnishing  of  supplies,  for 
use  within  the  United  States. 
*        •        •         •        • 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  the  contracting  officer 
shall  insert  the  clause  at  52.225-17,  Buy 
American  Act-Supplies  under  European 
Community  Agreement,  in  solicitations 
and  contracts  for  the  acquisition  of 
supplies,  or  for  services  involving  the 
furnishing  of  supplies  when  the 
estimated  acquisition  value  meets  or 
exceeds  $182,000  for  the  agencies  listed 
at  FAR  25.407.  except  for  the  Power 
Marketing  Administrations'  segment  of 
the  Department  of  Energy,  where  the 
estimated  acquisition  value  is  $450,000 
of  more. 

(g)  •  •  • 

(2)  The  acquisition  is  made  under  the 
Trade  Agreements  Act  (see  subpart 
25.4);  or 


25.202    [Amended] 

10.  Section  25.202  is  amended  in 
paragraph  (c)  by  removing 
"25.402(a)(4)"  and  inserting  "25.402(a) 
(3)  and  (4)". 
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11.  Section  25.205  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

25.205   SoiidtatkMi  provision  and  contract 
clauta. 

•  •        •        •        • 

(b)  For  construction  contracts  with  an 
estimated  acauisition  value  T>f 
$6,500,000  ($8,000,000  for  the  Power 
Marketing  Administrations)  or  more,  to 
be  awarded  by  agencies  listed  in  25.407, 
insert  the  clause  at  52.225-15,  Buy 
American  Act-Construction  Materials 
under  European  Community  and  North 
American  Free  Trade  Agreements,  in 
solicitations  and  contracts  for 
construction. 

12.  Section  25.300  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

25.300   Scop*  of  subpart 

*  *  *  The  Balance  of  Payments 
Program  restrictions  have  been  waived 
with  respect  to  the  acquisition,  in 
accordance  with  subpart  25.4,  of  certain 
products  under  the  Trade  Agreements 
Act  of  1979  and  the  North  American 
Free  Trade  Agreement  (NAFTA) 
Implementation  Act. 

25.305    [Amended] 

13.  Section  25.305  is  amended  in 
paragraphs  (a)  and  (c)  by  adding  "or 
NAFTA"  after  "1979". 

14.  Section  25.400  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

25.400  Scops  of  subpart 

•  ft        •        *        • 

(c)  Acquisitions  involving  offers  of 
Canadian  or  Mexican  end  products 
under  the  North  American  Free  Trade 
Agreement  (NAFTA),  as  approved  by 
Congress  in  the  NAFTA  Implementation 
Act  (Pub.  L.  103-182, 107  Stat.  2057); 

•  •         •         •         • 

15.  Section  25.401  is  amended  by 
revising  the  definitions  for  "Canadian 
end  product"  and  "Eligible  product"; 
amending  the  "designated  country"  list 
by  removing  "Upper  Volta"  and  adding 
in  alphabetical  order  "Buriuna  Faso" 
{uid  "Portugal";  and  adding  in 
alphabetical  order  the  deHnitions 
"Mexican  end  product",  "North 
American  Free  Trade  Agreement 
(NAFTA)  country",  "NAFTA  country 
construction  material",  and  "NAFTA 
country  end  product"  to  read  as  follows: 

25.401  DsfinWons. 

Canadian  end  product,  as  used  in  this 
subpart,  means  an  article  that  (a)  is 
wholly  the  growth,  product,  or 
manufactiu«  of  Canada,  or  (b)  in  the 
case  of  an  article  which  consists  in 
whole  or  in  part  of  materials  from 
another  country  or  instrumentality,  has 
been  substantially  transformed  in 


Canada  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or 
use  distil  ct  from  that  of  the  article  or 
articles  fnom  which  it  was  transformed. 
The  term  includes  services  (except 
transportation  services)  incidental  to  its 
supply;  ftovided.  that  the  value  of  those 
incidental  services  does  not  exceed  that 
of  the  product  itself.  It  does  not  include 
service  contracts  as  such. 

•  *        •        •        • 

Eligibh  product,  as  used  in  this 
subpart,  gleans  a  designated,  Nc»th 
Americaii  Free  Trade  Agreement 
(NAFTA)L  or  Caribbean  Basin  coimtiy 
end  product. 

*  •     I  •        •        • 

Mexic(^  end  product,  as  used  in  this 
subpart,  iieans  an  article  that  (a)  is 
wholly  the  growth,  product,  or 
manufacmire  of  Mexico,  or  (b)  in  the 
case  of  an  article  which  consists  in 
whole  orpn  part  of  materials  frtim 
another  dountry  or  instrumentality,  has 
been  substantially  transformed  in 
Mexico  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or 
use  distinct  from,  that  of  the  article  or 
articles  nom  which  it  was  transformed. 
The  temu  includes  services  (except 
transportation  services)  incidental  to  its 
supply;  wrovided,  that  the  value  of  those 
incidental  services  does  not  exceed  that 
of  the  product  itself.  It  does  not  include 
service  contracts  as  such. 

North .  \merican  Free  Trade 
Agreeme  it  (NAFTA)  country,  as  used  in 
this  subp  ut,  means  Qmada  or  Mexico. 

NAFTj  I  country  construction 
material,  means  a  construction  material 
that  (a)  it  wholly  the  growth,  product, 
or  manuBcture  of  a  NAFTA  country  or 
(b)  in  thacase  of  a  construction  material 
which  consists  in  whole  or  in  part  of 
materials  from  another  country  or 
instrumentality,  has  been  substantially 
transformed  in  a  NAFTA  country  into  a 
new  andjdifferent  construction  material 
distinct  form  the  materials  frt>m  which 
it  was  transformed. 

NAFTA  country  end  product,  as  used 
in  this  subpart,  means  a  Canadian  end 
product  sr  a  Mexican  end  product. 

16.  Section  25.402  is  amended — 

(a)  In  {^ragraph  (a)(1)  by  inserting  a 
new  sentence  after  the  first  sentence; 

(b)  By  revising  paragraph  (a)(3); 

(c)  In  tne  introductory  text  of 
paragraph  (a)(4)  by  inserting  "(Europ)ean 
Commui^ity  Agreement)"  after 
"Procureinent";  in  (a)(4)(i)  by  revising 
','25.406  ir"  to  read  "25.407";  and  in 
(a)(4)(ii)  by  revising  "$176,000"  to  read 
"$182,0(10": 

(d)  In  ^ragraphs  (a)(5)  introductory 
text  and  a)(6)  by  inserting  "or  NAFTA" 
after  "Ac  t";  and 

(e)  By  1  emoving  "country"  the  first 
time  it  a  pears  in  the  introductory  text 


of  paragiaph  (f)  and  the  second  time  it 
appears  in  paragraph  (f)(2)  and 
inserting",  North  American  Free  Trade 
Agreement,"  in  their  places. 
The  revised  text  reads  asfollows: 

25.402    PoUcy. 

(a)(1)  •  *  •  The  current  threshold  is 
$182,000.  •  *   • 


(3)  As  required  by  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (Pub.  L. 
103-182, 107  Stat.  2057),  agencies  shall 
evaluate  offers  of  the  following  NAFTA 
country  end  products  without  regard  to 
the  restrictions  of  the  Buy  American  Act 
(see  subpart  25.1)  or  the  Balance  of 
Payments  Program  (see  subpart  25.3): 

(i)  NAFTA  country  construction 
materials  under  construction  contracts 
with  an  estimated  acquisition  value  of 
$6,500,000  or  more  for  the  agencies  in 
25.407,  except  for  the  Power  Marketing 
Administration  segments  of  the 
Department  of  Energy  where  the 
estimated  acquisition  value  is 
$8,000,000  or  more. 

(ii)  Canadian  end  products  under 
supply  contracts  with  an  estimated 
value  above  $25,000  and  Mexican  end 
products  under  supply  contracts  with 
an  estimated  value  of  $50,000  or  more 
for  the  agencies  in  25.407,  except  for  the 
Power  Marketing  Administrations' 
segment  of  the  Department  of  Energy, 
where  the  estimated  acquisition  value  is 
$250,000  or  more. 

•  •        •        •        • 

17.  Section  25.403  is  amended  in 
paragraph  (a)  by  removing  "Trade 
Agreements  Act";  by  revising  paragraph 
(b);  in  paragraph  (e)  by  inserting  "(3) 
and"  after  "25.402(a)";  in  paragraph  (h) 
by  revising  "25.402(a)(4)(ii)"  to  read 
"25.402(a)(3)  and  (4)";  and  revising 
paragraph  (1)  to  read  as  follows: 

25.403    Exceptions. 

(b)  Products  of  countriRs  (1)  not 
identified  in  25.401  as  tiesip-idtod, 
Caribbean  Basin,  or  North  American 
Free  Trade  Agreement  countries,  or  (2) 
barred  by  25.402(c); 

•  •        *        •        • 

(1)(1)  For  purchases  subject  to  North 
American  Free  Trade  Agreement  or  the 
European  Community  Agreement, 
agencies  not  listed  at  25.407; 

(2)  For  other  purchases  under  this 
subpart,  agencies  not  listed  at  25.406;  or 


25.405    [Amended] 

18.  Section  25.405  is  amended  in  the 
introductory  text  by  inserting  "or  North 
American  Free  Trade  Agreement 
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(NAFTA)"  after  "Act";  in  paragraph  (d) 
by  removing  "coimtries"  the  first  time  it 
appears  and  inserting  ".  NAFTA,"  in  its 
place;  and  in  paragraph  (e)  by  inserting 
"or  NAFTA"  after  "designated". 

19.  Section  25.406  is  amended  by 
revising  the  "General  Services 
Administration"  entry  and  adding  in 
alphabetical  order  "National  Archives 
and  Records  Administration"  to  read  as 
follows: 

25.406  Agencies  covsrad  by  ihs 
Agrssmsnt  on  Govsmmsnt  Procursment 

•  •        •        •        • 

General  Services  Administration 
(except  Federal  Supply  Croups  51  and 
52  and  Federal  Supply  Class  7340). 

National  Archives  and  Records 
Administration. 

•  •        •        •        • 

20.  Section  25.407  is  amended  by 
revising  the  section  heading;  removing 
the  introductory  paragraph; 
redesignating  paragraphs  (a)  thru  (d)  as 
(b)  thru  (e),  and  adding  a  new  paragraph 
(a);  changing  "is"  to  "are"  in  newly 
redesignated  (d);  and  adding  paragraphs 
(f)  and  (g)  to  read  as  follows: 

25.407  Agencies  covered  by  the  Europsan 
Community  snd  North  Amerlcsn  Frse  Trade 
Agrsenwnts. 

(a)  The  agencies  listed  in  25.406. 

•  •        •        •        • 

(f)  Federal  Housing  Finance  Board. 

(g)  Office  of  Thrift  Supervision. 

21.  Section  25.408  is  amended  by 
removing  "Act"  following 
"Agreements"  from  paragraph  (a)(1)  and 
(a)(2)  the  first  time  it  appears;  by 
removing  "and"  at  the  end  of  paragraph 
(a)(1);  by  removing  the  period  at  the  end 
of  paragraph  (a)(2)  and  inserting  a 
semicolon  in  its  place;  by  adding  new 
paragraphs  (a)(3)  and  (a)(4);  by  revising 
paragraph  (c);  and  in  paragraph  (d)  by 
inserting  "or  NAFTA"  following  "Act" 
to  read  as  follows: 

25.408  Sollcttation  provision  and  contract 
clause. 

(a)*  *  • 

(3)  The  provision  at  52.225-20,  Buy 
American  Act-North  American  Free 
Trade  Agreement  (NAFTA) 
Implementation  Act-Balance  of 
Payments  Program  Certificate,  in 
solicitations  containing  the  clause  at 
52.225-21;  and 

(4)  The  clause  at  52.225-21,  Buy 
American  Act-North  American  Free 
Trade  Agreement  (NAFTA) 
Implementation  Act-Balance  of 
Payments  Program,  where  the 
contracting  officer  has  determined  that 
the  acquisition  is  not  subject  to  the 


Trade  Agreements  Act  but  is  subject  to 
NAFTA. 

•        •        •        •        • 

(c)  The  clause  prescriptions  at 
paragraph  (a)  of  this  section  shall  apply 
where  any  item  under  a  multiple  item 
solicitation  is  determined  to  be  subject 
to  the  Trade  Agreements  Act  or  North 
American  Free  Trade  Agreement 
Implementation  Act.  If  the  Acts  do  not 
apply  to  all  of  the  items  being  solicited, 
the  contracting  officer  shall  indicate,  in 
the  schedule,  those  items  that  are 
exempt. 


25.1003    [Amendsdl 

22.  Section  25.1003  is  amended  in 
paragraphs  (a)(2)  and  (b)(2)  by  revising 
"$176,000"  to  read  "$182,000". 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.225-3    [Amended] 

23.  Section  52.225-3  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(JAN  1994)";  by  removing  the  last 
sentence  from  the  definition  "Domestic 
end  product";  and  removing  the 
parenthetical  following  paragraph  (b)(4). 

24.  Section  52.225-8  is  amended  in 
the  section  and  clause  headings  by 
removing  "Act"  following 
"Agreements",  and  revising  the  date  of 
the  clause  heading  to  read  "(JAN 
1994)";  in  paragraph  (a)  by  removing 
"Act"  following  "Agreements",  and 
inserting  "a  North  American  Free  Trade 
Agreement  (NAFTA)  coimtry," 
following  "designated  country,";  by 
revising  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(1);  and 
in  paragraph  (c)(2)  by  removing  "Act" 
following  "Agreements".  The  revised 
text  reads  as  follows: 

§  52.225-6    Buy  American  Act— Trade 
Agreement*    Balance  of  Payments 
Program  Certificate. 


Buy  American  Act — ^Trade 
Agreements — Balance  of  Payments 
Program  Certificate  (Jan  1994) 

•        •        •        •        • 

(c)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products, 
designated  country  end  products,  NAFTA 
Country  end  products,  and  Caribbean  Basin 
country  end  products  over  other  end 
products.  In  order  topbtain  these  preferences 
in  the  evaluation  oflrach  excluded  end 
product  listed  in  paragraph  (b)  of  this 
provision,  offerors  must  identify  and  certify 
below  those  excluded  end  products  that  are 
designated  or  NAFTA  country  end  products, 
or  Caribbean  Basin  country  end  products. 
Products  that  are  not  identified  and  certified 
below  will  not  be  deemed  designated  country 
end  products,  NAFTA  country  end  products. 


or  Caribbean  Basin  country  end  products. 
Offerors  must  certify  by  inserting  the 
applicable  line  item  numbers  in  the 
following: 

(1)  The  offeror  certifies  that  the  following 
supplies  qualify  as  "designated  or  NAFTA 
country  end  products"  as  those  terms  are 
defined  in  the  clause  entitled  "Buy  American 
Act — ^Trade  Agreements — Balance  of 
Payments  Program:" 
(Insert  line  item  numbers) 
•         •         •         •         • 

25.  Section  52.225-9  is  amended  in 
the  section  and  clause  headings  by 
removing  "Act"  following 
"Agreements",  and  revising  the  date  of 
the  clause  heading  to  read  "(JAN 
1994)";  by  revising  the  introductory  text 
of  paragraph  (a)  and  adding  in 
alphabetical  order  the  definitions 
"NAFTA  country",  and  "NAFTA 
country  end  product";  and  revising 
paragraph  (b)  to  read  as  follows: 

152.225-6    Buy  American  Act— Trade 
Agrssmsnts    Bslsnce  of  Payments 
Program. 


Buy  American  Act — ^IVade 
Agreements— Balance  of  Pajrments 
Program  (Jan  1994) 

(a)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C  10),  the  Trade 
Agreements  Act  of  1979  (19  U.S.C  2&01- 
2582),  the  North  American  Free  Trade 
Agreement  (NAFTA)  Implementation  Act 
(Pub.  L  103-182, 107  Stat.  2057)  and  the 
Balance  of  Payments  Program  by  providing  a 
preference  for  domestic  end  products  over 
foreign  end  products,  except  for  certain 
foreign  end  products  which  meet  the 
requirements  for  classification  as  designated, 
NAFTA,  or  Caribl)ean  Basin  country  end 
products. 

NAFTA  country,  as  used  in  this  clause, 
means  Canada  or  Mexico. 

NAFTA  country  end  product,  as  used  in 
this  clause,  means  an  article  that  (1)  is 
wholly  the  growth,  product,  or  manufacture 
of  a  NAFTA  country,  or  (2)  io  the  case  of  an 
article  which  consists  in  whole  or  in  part  of 
materials  from  another  country  or 
instrumentality,  has  been  substantially 
transformed  in  a  NAFTA  country  into  a  new 
and  different  article  of  commerce  with  a 
name,  character,  or  use  distinct  from  that  of 
the  article  or  articles  from  which  it  was 
transformed.  The  terra  includes  services 
(except  transportation  services)  Incidental  to 
its  supply;  provided,  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  product  itself.  It  does  not  include  service 
contracts  as  such. 

(b)  The  Contracting  Officer  has  determined 
that  the  Trade  Agreements  Act  and  NAFTA 
apply  to  this  acquisition.  Unless  otherwise 
specified,  the  Acts  apply  to  all  items  in  the 
schedule.  The  Contractor  agrees  to  deliver 
under  this  contract  only  domestic  end 
products  unless,  in  its  offer,  it  specifies 
delivery  of  foreign  end  products  in  the 
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provision  entitled  "Buy  American  Act — 
Trade  Agreements — Balance  of  Payments 
Program  Certificate."  An  offer  certifying  that 
a  designated.  NAFTA,  or  Caribbean  Basin 
country  end  product  will  be  supplied 
requires  the  Contractor  to  supply  a 
designated,  NAFTA,  or  Caribbean  Basin 
country  end  product  or,  at  the  Contractor's 
option,  a  domestic  end  product.  Contractors 
may  not  supply  a  foreign  end  product  Ux  line 
items  subject  to  the  Trade  Agreements  Act 
unless  the  foreign  end  product  is  a 
designated,  NAFTA,  or  Caribbean  end 
product  (see  FAR  25.401),  or  unless  a  waiver 
is  granted  under  section  302  of  the  Trade 
Agreements  Act  of  1979  (see  FAR  25.402(c)). 
•         •         •         •         • 

26.  Section  52.225-15  is  amended  in 
the  section  and  clause  headings  by 
removing  "Agreement"  and  inserting 
"and  N(uth  American  Free  Trade 
Agreements";  by  revising  the  date  of  the 
clause  heading  to  read  "QAN  1994)";  in 
paragraph  (a)  by  adding  in  alphabetical 
order  the  definitions  "North  American 
Free  Trade  Agreement  (NAFTA)    > 
country",  and  "NAFTA  country 
construction  material";  and  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

52.225-15    Buy  American  Act— 
Constnieaon  Matorlala  under  European 
Community  and  North  American  Free  Trade 
Agreementa. 


Buy  American  Act — Constmction 
Materiab  Under  Europeaa  Community 
and  North  Amoicaa  Free  Trade 
Agreements  (Jaa  1994) 

•        •        •        •        • 

North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

NAFTA  countiy  construction  material 
means  a  construction  material  that  (1)  is 
wholly  the  groMrth.  product,  or  manufacture 
of  a  NAFTA  country,  or  (2)  in  the  case  of  a 
constnictioD  material  which  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  diffBient  construction 
material  distinct  from  the  materials  from 
which  it  was  transformed. 

(b)  The  Buy  American  Act  (41  U.S.C  10) 
provides  that  the  Government  give  prefBience 
to  domestic  material.  In  addition,  the 
Memorandum  of  Understanding  betwreen  the 
United  States  of  America  and  the  European 
Economic  Conuniuiity  on  Govenunent 
Procurement,  and  the  North  American  Free 
Trade  Agreement  (NAFTA),  |»ovide  that  EC 
and  NAFTA  construction  materials  are 
exempted  from  application  of  die  Buy 
American  Act 

(c)  The  Contractor  agrees  that  only 
domestic  construction  materials,  NAFTA 
country  construction  materials  or  EC 
construction  nuterials  will  be  used  tiy  the 
Contractor,  sulxxmtractors,  materiabnen  and 
suppliers  in  the  performance  of  this  contract, 
except  for  other  foreign  construction 
materials,  if  any,  listed  in  this  contract 
TEnd  of  clause) 


27.  Se  :tion  52.225-17  is  amended  in 
the  clau!  e  heading  by  revising  the  date 
to  read  '  (JAN  1994)";  in  the  definition 
"Domes!  ic  end  product"  by  removing 
the  last !  entence;  by  removing  the 
parenthetical  follovkring  paragraph  (c)(4); 
and  by  abiding  paragraph  (d)  to  read  as 
follows: 


Line  item  No. 


52.225-1  ' 
under 


Eu  opean 


Buy  Am^can 
Europea  n 
1994) 


Buy  American  Act— Supplies 
Community  Agreement 


Act — Supplies  Under 
Community  Agreement  (Jan 


(d)  If  tli  is  contract  contains  the  clause  at 
52.225-2  ,  Buy  American  Act— North 
Americat  Free  Trade  Agreement  (NAFTA) 
Implemei  tation  Act — Balance  of  Payments 
Program,  the  Contractor  may  deliver  NAFTA 
country  ehd  products,  notwithstanding  the 
prohibitidn  in  paragraph  (c). 
(End  of  c  ause) 

28.  Se  rticm  52.225-19  is  amended  in 
the  clause  heading  by  revising  the  date 
to  read  "(JAN  1994)";  and  by  revising 
paragrap  h  (b)  to  read  as  follows: 


52.225-1!  I 
for 


'Servi(aa. 


Europea  a  Conununity  Sanction  for 
Serviceal  (Jan  1994) 


(b)  Agreement, 
perform 
sanctionejd 
not  apply 

(End  of  c;  ause) 


The  Contractor  agrees  not  to 
services  under  this  contract  in  a 
member  state  of  the  EC.  This  does 
to  subcontracts. 


29. 
are  added 

52.225-21 


As 
the  following 


Buy  American 
Free  Tr^de 
Act—] 
Ceitifioite 


European  Community  Sanction 


Setitions  52.225-20  and  52.225-21 
to  read  as  follows: 


Buy  American  Act— North 
Amerlcad  Free  Trade  Agreement 
implemei  tation  Act— Balance  of  Payments 
Program  pertiflcate. 


pre  scribed 


in  25.408(a)(3),  insert 
provision: 


Baance 


Ad — North  American 
Agreement  Implonentation 

of  Payments  Program 
Oan  1994) 


(a)  The  offeror  hereby  certifies  that  each 
end  prodi  ict.  except  those  listed  in  paragraph 
(b)  of  thial provision,  is  a  domestic  end 
product  (ts  defined  in  the  clause  entitled 
"Buy  American  Act — North  American  Free 
Trade  Agi  eement  (NAFTA)  Implementatioa 
Act— Ball  ace  of  Payments  Program")  and 
that  com]  onents  of  unknoMm  origin  have 
been  coiu  idered  to  have  been  mined, 
produced  or  manufactured  outside  the 
United  Si  ites. 

(b)  Exc  uded  End  Products: 


Country  of  origin 


(List  as  necessary) 


(c)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products 
or  NAFTA  country  end  products  over  other 
end  products.  In  order  to  obtain  these 
preferences  in  the  evaluation  of  each 
excluded  end  product  listed  in  paragraph  (b) 
of  this  provision,  offerors  must  identify  and 
certify  below  those  excluded  end  products 
that  are  NAFTA  country  end  products. 
Products  that  are  not  identified  and  certified 
below  will  not  be  deemed  NAFTA  country 
end  products.  Offerors  must  certify  by 
inserting  the  applicable  line  item  numbers  in 
the  following: 

(1)  The  offeror  certifies  that  the  following 
supplies  qualify  as  "NAFTA  country  end 
products"  as  that  term  is  defined  in  the 
clause  entitled  "Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program:" 

(Insert  line  item  numbers) 

(d)  Offers  will  be  evaluated  in  accordance 
with  FAR  part  25. 

(End  of  provision) 

52.225-21    Buy  American  Act— North 
American  Free  Trade  Agroement 
Implamantatton  Act   Dslanca  ol  Payments 
Program. 

As  prescribed  in  25.408(a)(4),  insert 
the  following  clause: 

Buy  American  Act-^orth  Amencan 
Free  Trade  Agreement  Implementation 
Act— Balance  of  Payments  Program 
(Jan  1994) 

(a)  Definitions.  As  used  in  this  clause- 
Components  means  those  articles, 
materials,  and  supplies  incorporated  directly 
into  the  end  products. 

Domestic  end  product  means  (1)  an 
unmanufactured  end  product  mined  or 
produced  in  the  United  States,  or  (2)  an  end 
product  manufactured  in  the  United  States, 
if  the  cost  of  its  components  mined, 
produced,  or  manufactured  in  the  United 
States  exceeds  50  percent  of  the  cost  of  ail 
its  components.  A  component  shall  also  be 
considered  to  have  been  mined,  produced,  or 
manufactured  in  the  United  States  (regardless 
of  its  source  in  fact)  if  the  end  product  in 
which  it  is  incorporated  is  manufactured  in 
the  United  States  and  the  component  is  of  a 
class  or  kind  (i)  determined  by  the 
Government,  to  be  not  mined,  produced,  or 
manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
qualify,  or  (ii)  to  which  the  agency  head 
concerned  has  determined  tliat  it  would  be 
inconsistent  with  the  public  interest  to  apply 
the  restrictions  of  the  Buy  American  Act 

End  products  means  those  articles, 
materials,  and  supplies  to  be  acquir^  under 
this  contract  for  public  use. 

Foreign  end  product  means  an  end  prtxluct 
other  than  a  domestic  end  product 
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North  American  Free  Trade  Agreement 
(NAFTA}  country  means  Canada  or  Mexico. 

NAFTA  country  end  product  means  an 
article  that  (1)  is  wholly  the  growth,  product, 
or  manufacture  of  a  NAFTA  country,  or  (2) 
in  the  case  of  an  article  which  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  transformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  its  supply;  provided. 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  product  itself.  It 
does  not  include  service  contracts  as  such. 

(b)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C  10),  the  North 


American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L  103-182, 107 
Stat.  2057),  and  the  Balance  of  Payments 
Program  by  providing  a  preference  for 
domestic  end  products  over  foreign  end 
products,  except  for  certain  foreign  end 
products  which  meet  the  requirements  for 
classification  as  NAFTA  country  end 
products. 

(c)  The  Contracting  Ofiicer  has  determined 
that  the  NAFTA  applies  to  this  acquisition. 
Unless  otherwise  specified,  the  Act  applies  to 
all  items  in  the  schedule.  The  Contractor 
agrees  to  deliver  under  this  contract  only 
domestic  end  products  unless,  in  its  offer,  it 
specifies  delivery  of  foreign  end  products  in 
the  provision  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate."  An  offer  certifying  that 


a  NAFTA  country  end  product  will  be 
supplied  requires  the  Contractor  to  supply  a 
NAFTA  country  end  product  or,  at  the 
Contractor's  option,  a  domestic  end  product. 

(d)  If  the  contract  contains  the  clause  at 
52.225-17,  Buy  American  Act — Supplies 
under  European  Community  Agreement,  the 
Contractor  may  deliver  EC  country  end 
products  notwithstanding  the  provisions  of 
paragraph  (c). 

(e)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  subpart 
25.4  of  the  Federal  Acquisition  Regulation. 
(End  of  clause) 

|FR  Doc.  94-177  Filed  1-4-94;  8:45  am) 
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Proposed  Rules 


ms  section  of  t^e  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  tfie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persor»  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
odes. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9CFRPart318 

[Docket  No.  92-029P] 

RtN  0583-ABe6 

Sodium  Citrate  as  a  Tripe  Denuding 
Agent 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  inspection 
regulations  to  permit  the  use  of  sodium 
citrate  in  solution  to  denude  beef 
stomachs  of  mucous  membranes.  In 
1990,  a  manufacturer  of  processing  aids 
and  other  direct  food  ingredients 
petitioned  the  Food  and  Drug 
Administration  and  FSIS  to  approve  the 
use  of  several  compounds,  including 
sodium  citrate,  for  use  in  denuding 
tripe.  FSIS  has  reviewed  the  data  and 
other  information  submitted  by  the 
petitioner  and  has  determined  that  the 
propo<;ed  use  of  sodium  citrate  would 
not  result  in  product  adulteration  or 
misbranding.  The  proposed  regulation 
would  make  available  to  meat 
processors  an  additional,  alternative 
tripe-denuding  formulation  that  would 
contain  sodium  citrate  as  an  ingredient. 
The  sodium  citrate  solution  would  be  as 
effective  as  existing  tripe-denuding 
agents,  but  would  be  less  objectionable 
to  workers  than  the  agents  now  in  use. 
The  sodium  citrate-containing 
formulation  would  contribute  to 
improved  tripe  production. 

DATES:  Comments  must  be  submitted  on 
or  before  March  7, 1994. 

ADDRESSES:  Written  comments  to: 
Policy  Office,  Attn.  Diane  Moore.  FSIS 
Hearing  Clerk,  room  3171  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 


FOR 
Dr.  Bill 


FURTHER 


Jimc 


101 


Inspecti 
Division, 
Safety 
Depart 
DC  2025( 


INFORMATION  CONTACT: 
es,  Director,  Slaughter 
Standards  and  Procedures 
Science  and  Technology,  Food 
"  Inspection  Service,  U.S. 
m^nt  of  Agriculture,  Washington, 
,  (202) 720-3219. 
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SUPPLEMf  NTARY  INFORMATION: 

Executivt  Order  12866 

This  pioposed  rule  is  in  conformance 
with  Exei  :utive  Order  12866,  and  the 
Assistant  Secretary  has  determined  that 
it  is  not  a  "signiHcant  regulatory 
action." '  'his  proposed  rule:  (1)  Would 
have  an  c  ffect  on  the  economy  of  less 
than  $10(1  million;  (2)  would  not 
adverselj  affect  in  a  material  way  the 
economy  a  sector  of  the  economy, 
productii  ity,  competition,  jobs,  the 
environn  ent,  public  health  and  safety, 
or  State,  ocal  or  tribal  governments  or 
commun  ties;  (3)  would  not  create  a 
serious  ii  consistency  or  otherwise 
interfere  vith  an  action  taken  or 
planned  1  »y  another  agency;  (4)  would 
not  alter  I  he  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  or  obligations  or 
recipient: ;  thereof;  and  (5)  would  not 
raise  nov^I  legal  or  policy  issues  arising 
out  of  leghl  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executiv)  Order  12866. 

Executivi  •  Order  12778 


pio 


This 
under 
Justice  R4form 


Ex  jcuti 


friim 
respect 


irem  jnts 


jurisdicti  >ns 

Federal  h  leat 

the  Poult  7 

(PPIA) 

with 

operatiorls 

or  poultr  r 

labeling, 

requi 

meat  and 

addition 

imposed 

States 

however, 

jurisdicti  )n 

products  that 

establishj  nent 

preventir  g 

pouhry 

adulterated 

in  the 

are  not  al 

their 


;  an  1 


enti  ^ 


posed  rule  has  been  reviewed 
ive  Order  12778,  Civil 

States  and  local 
are  preempted  under  the 
Inspection  Act  (FMIA)  and 
Products  Inspection  Act 
imposing  requirements 
to  premises,  facilities,  and 
of  federally  inspected  meat 
products,  and  any  marking, 
lackaging,  or  ingredient 

on  federally  inspected 
poultry  products  that  are  in 
o,  or  different  than,  those 
jnder  the  FMIA  and  PPIA. 
local  jurisdictions  may, 
exercise  concurrent 
over  meat  and  poultry 
are  outside  official 
s  for  the  purpose  of 
the  distribution  of  meat  and 
p^txiucts  that  are  misbranded  or 
under  the  FMIA  or  PPIA,  or 
B  of  imported  articles,  which 
such  an  establishment,  after 
into  the  United  States.  The 


States  may,  however,  impose  more 
stringent  requirements  on  such  State 
inspected  products  and  establishments. 
This  proposed  rule  is  not  intended  to 
have  retroactive  effect,  and  no 
applicable  administrative  procedures 
must  be  exhausted  before  any  judicial 
challenge  to  the  provisions  of  this  rule. 
However,  the  applicable  administrative 
procedures  specified  in  9  CFR  306.5 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  FMIA.  The  applicable 
administrative  procedures  specified  in  9 
CFR  part  335  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
application  of  the  provisions  of  this  rule 
with  respect  to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  The  proposed  regulation  would 
make  available  to  meat  processors  an 
additional,  alternative  tripe-denuding 
formulation  that  would  contain  sodium 
citrate  as  an  ingredient.  The  sodium 
citrate  formulation  could  be 
manufactured  and  sold  in  liquid  form 
and  used  in  existing  or  newly  developed 
tripe  denuding  equipment.  The  sodium 
citrate-containing  formulation  could  be 
used  most  efficiently  in  the  new 
equipment  and  contribute  to  improved 
tripe  production.  Small  establishments 
could  benefit  from  the  use  of  the  sodium 
citrate  product. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (21  U.S.C.  601  et seq),  FSIS 
provides  for  mandatory  inspection  of 
meat  and  meat  food  products  shipped  in 
interstate  and  foreign  commerce.  The 
Act  prohibits  the  addition  of  any 
substance  to  any  meat  or  meat  food 
product  that  may  render  the  product 
adulterated  (21  U.S.C.  601).  Section 
318.7(a)(1)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.7) 
prohibits  the  use  of  any  substance  in  the 
preparation  of  any  product  unless  its 
use  is  approved  in  §  318.7(c)(4)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  318.7),  which  is  the  chart  of 
substances  acceptable  for  use  in  the 
preparation  of  products,  or  unless  it  is 
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approved  elsewhere  in  the  regulations 
or  it  is  approved  by  the  Administrator. 

In  1990,  a  manufacturer  of  processing 
aids  and  other  direct  food  ingredients   ■ 
petitioned  the  Food  and  Drug 
Administration  (FDA)  and  FSIS  to 
approve  the  use  of  several  compounds, 
including  sodium  citrate,  for  use  in 
denuding  tripe.  Tripe  denudation — ^the 
removal  of  mucous  membranes  from 
beef  stomachs — is  a  necessary  step  in 
the  cleaning  and  preparation  of  tripe  for 
use  as  human  food.  FSIS  has  reviewed 
the  data  and  other  information 
submitted  by  the  petitioner  and  has 
determined  that  the  proposed  use  of 
sodium  citrate  would  not  result  in 
product  adulteration  or  misbranding. 

FDA  lists  sodium  citrate  as  generally 
recognized  as  safe  when  used  in 
accordance  with  good  manufacturing 
practice  in  an  amount  not  in  excess  of 
that  required  to  achieve  its  intended 
effect  (21  CFR  182.1751).  In  an  August 
24, 1992,  letter  to  the  petitioner,  FDA 
reported  this  fact  and  stated  that  it 


would  have  "no  objection  to  [sodium 
citrate's]  addition  to  the  tripe-denuding 
mixture  (contemplated  by  Uie 
petitioner]  providing  that  it  is  used  in 
accordance  with  good  manufacturing 
practice."  >  FDA  hirther  stipulated  that 
the  sodium  citrate  used  be  of  food-grade 
quality  and  that  the  quantity  used  not  be 
in  excess  of  the  amount  reasonably 
required  to  accompli^  its  intended 
effect. 

FSIS  is  proposing  to  amend 
§  318.7(c)(4)  of  the  Federal  meat 
inspection  regulations  to  permit  the  use 
of  sodium  citrate  as  a  tripe  denuding 
agent  in  combination  with  other 
approved  agents,  in  an  arooimt 
sufficient  to  accomplish  the  intended 
effect.  Use  of  sodium  citrate  for  this 
purpose  would  be  subject  to  the 
condition  that  the  substance  be  removed 
from  the  denuded  tripe  by  rinsing  with 
potable  water. 

List  of  Subjects  in  9  CFR  Part  318 

Food  additives.  Meet  inspection. 


For  the  reasons  set  out  in  the 
preamble,  9  CFR  part  318  is  proposed  to 
be  amended  as  follows: 

PART  318— ENTRY  WTO  OFFiaAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  450. 1901-1906;  21 
U.S.C  601-695;  7  CFR  2.17,  2.55. 

2.  Section  318.7(c)(4)  would  be 
amended  by  adding  to  the  chart  of 
substances,  under  the  Class  of  substance 
"Denuding  agents;  may  b«  used  in 
combination.  Must  be  removed  from 
tripe  by  rinsing  with  potable  water."  the 
substance  sodium  citrate  in  alphabetical 
order  as  follows: 

1318.7    Approvet  of  aubatances  for  uae  in 
the  preparation  of  products. 


(c) 
(4) 


Class  of  substances 


Substances 


Purpose 


Products 


Amount 


Denuding  Agents;  may  be  used  in  combination.  Must 
be  removed  from  iripe  by  rinsing  with  potable 
water. 


Sodium  Citrate 


..do 


...do 


Do. 


Done  at  Washington,  DC,  on  December  27, 
1993. 

Eugene  Branstool, 

Assistant  Secretary.  Marketing  and  Inspection 
Services. 
(FR  Doc.  94-105  Filed  1-4-94;  8:45  am) 

BIUJNO  COOK  M1»-0M-M 


9  CFR  Part  381 
pocket  No.  92-026P] 
RIN  0563-AB65 

Use  of  THsodium  Ptwsphate  on  Raw, 
Chilled  Poultry  Carcasses 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  FSIS  is  proposing  to  amend 
the  poultry  products  inspection 
regulations  to  permit  the  application  of 
trisodium  phosphate  (TSP)  on  raw, 
chilled  poultry  carcasses  passed  for 
wholesomeness.  TSP  would  be 
permitted  as  an  antimicrobial  agent  on 
such  poultry  carcasses  at  a  levelof  8  to 
12  percent.  The  TSP  treatment  solution 


would  be  maintained  at  a  temperature  of 
45°  F.  to  55°  F.  and  applied  by  spraying 
or  dipping  carcasses  for  up  to  15 
seconds.  Tests  conducted  by  industry 
have  shown  that  the  use  of  TSP  at  a 
level  of  8  to  12  percent  reduces 
microbial  populations  on  raw,  chilled 
poultry  surfaces.  This  proposed  rule  is 
in  response  to  a  petition  filed  by  Rhone- 
Poulenc,  Inc..  Cranbury,  New  Jersey. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 

ADDRESSES:  Written  comments  to: 
Policy  Office,  Attn:  Diane  Moore,  room 
3171,  South  Agriculture  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Oral  comments,  as  provided 
under  the  Poultry  Products  Inspection 
Act  (PPIA),  should  be  directed  to  Dr. 
WiUiam  O.  James  at  (202)  720-3219. 
(See  also  "Comments"  under 

SUPPLEMENTARY  INFORMATION.) 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dr.  William  O.  James,  Director, 
Slaughter  Inspection  Standards  and 
Procedures  Division,  Science  and 
Technology,  Food  Safsty  and  Inspection 


Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250;  (202)  720-3219. 

SUPPI.EMENTARY  MFORMATKM: 

Executive  Order  12866 

FSIS  has  determined  that  this 
regulatory  action  is  not  a  significant  rule 
under  Executive  Order  12866.  It  would 
not  likely  result  in  a  rule  that  may  (1) 
have  an  annual  effect  oq  the  economy 
of  $100  milUon  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 


<  A  copy  of  ihia  tottv  U  avaihbia  fcoB  die  FSIS 
Hearing  Qerk.  USDA,  14th  a  Inde 


Athmm.  SW..  raon  317S.  Smih  Agrtcalnav 
Building.  Wuhlngton.  DC  202S0. 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule 
would  provide  for  the  use  of  TSP  as  an 
antimicrobial  treatment  on  raw,  chilled 
poultry  carcasses  passed  for 
wholesomeness. 

States  and  local  jurisdictions  are    . 
preempted  under  the  Poultry  Products 
Inspection  Act  (PPLA)  from  imposing 
any  requirements  with  respect  to 
federally  inspected  premises  and 
facilities,  and  operations  of  such 
establishments,  that  are  in  addition  to, 
or  different  than,  those  imposed  under 
the  PPIA.  States  and  local  jurisdictions 
are  also  preempted  under  the  PPIA  from 
imfHJsing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  poultry  products 
that  are  in  addition  to,  or  difl^erent  than, 
those  imposed  under  the  PPIA.  States 
and  local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  States  and 
local  jurisdictions  may  also  make 
requirements  or  take  other  actions  that 
are  consistent  with  the  PPIA,  with 
respect  to  any  other  matters  regulated 
under  the  PPIA. 

Under  the  PPIA,  States  that  maintain 
poultry  inspection  programs  must 
impose  requirements  on  State-inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
PPIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State-inspected  products  and 
establishments. 

In  the  event  of  its  adoption,  no 
retroactive  effect  would  be  given  to  this 
prop|Osed  rule,  and  applicable 
administrative  procedures  must  be 
exhausted  before  anv  judicial  challenge 
to  the  application  of  these  provisions. 
Those  administrative  procedures  are  set 
forth  in  9  CFR  381.35. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  the  proposed  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  rule  would  permit  the  use 
of  TSP  at  the  establishment's  option. 

Establishments  that  decide  to  use  TSP 
as  an  antimicrobial  agent  on  their 
products  would  incur  a  one-time 
expense  for  the  necessary  equipment 
and  an  ongoing  cost  for  purchasing  TSP. 


The  CO  >t  for  the  treatment  equipment 
would  be  approximately  $45,000  per 
proces  ;ing  line.  The  cost  for  the  TSP 
would  average  about  >/j  cent  per  bird. 

The  }roduction  of  ready-to-cook 
poultr  containing  lower  amounts  of 
bacteri  i  than  such  poultry  now 
availat  le  would  contribute  to  the 
nationi  1  effort  to  reduce  the  incidence 
of  path  Dgenic  bacteria  in  foods.  Most 
consur  lers  are  willing  to  pay  more  for 
poultry  products  that  are  raised  or 
processed  in  a  way  that  reduces  the 
levels  df  Salmonella  on  such  products.' 
Theref(  ire,  the  market  for  TSP-treated 
poultry  carcasses  would  likely  attract 
most  cinsumers  who  desire  additional 
protection  from  harmful 
microorganisms.  In  turn,  poultry 
establishments  that  market  TSP-treated 
poultrjj  carcasses  could  benefit  from 
increased  sales. 

Commints 

Interested  persons  are  invited  to 
submiticomments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  )the  Policy  Office  at  the  address 
shown  above  and  should  refer  to  Docket 
Number  92-026P.  Any  person  desiring 
opporti  inity  for  oral  presentation  of 
views.  IS  provided  under  the  PPIA. 
should  make  such  request  to  Dr.  James 
at  (202)  720-3219  so  that  arrangements 
may  be  made  for  such  views  to  be 
presented.  A  record  will  be  made  of  all 
such  oifal  comments.  Copies  of  all 
comma  its  submitted  in  response  to  this 
proposi  1  will  be  available  for  public 
inspect  on  in  the  Policy  Office  between 
9  a.m.  ( nd  12:30  p.m.  and  between  1:30 
and  4  p  m.,  Monday  through  Friday. 

Backgr  tund 

FSIS  \s  responsible  for  assuring  that 
poultry  products  distributed  in 
commerce  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged.  Under  the  PPIA 
(21  U.SJC.  451-470),  FSIS  provides 
mandatory  inspection  of  poultry  and 
poultry^products  shipped  in  interstate 
and  foriign  commerce,  as  well  as  in 
designwed  States.  Continuous 
inspection  of  poultry  slaughtering 
establishments  is  intended  to  assure  that 
fresh,  n  ady-to-cook  poultry  carcasses 
and  par  s  are  free  of  visible  signs  of 
disease  bnd  contamination.  FSIS 
inspectors  examine  the  outside,  inside, 
and  vis4era  of  all  birds  presented  for 
inspect  on. 

Becav  se  raw  poultry  furnish  a  rich 
mediuni  for  the  potential  growth  of  both 
beneficial  and  harmful  microorganisms. 


*Rhon*Poulencl 


January 

public 

Clerk. 


Food  Buyar  Telephone  Survey, 

I.  A  copy  of  this  survey  is  available  for 

ln4«ction  in  th«  office  of  the  FSIS  Hearing 


II  aa. 


it  has  been  assumed  traditionally  that  a 
certain  level  of  microbial  activity  on  the 
surface  tissues  of  raw  poultry  was 
unavoidable.  Consequently,  poultry 
slaughter  inspection  activities  have 
focused  on  the  organoleptic  detection  of 
poultry  diseases  or  other  abnormalities 
in  carcasses  and  parts  that  would  render 
the  products  adulterated  or 
unwholesome. 

Over  the  years,  scientific  and  public 
concern  about  microbiological 
contamination  of  poultry  products  has 
expanded  horn  the  processing  of  such 
products  to  conditions  under  which 
poultry  are  slaughtered,  and  even  to 
preslaughter  poultry  production.  FSIS 
has  encouraged  the  scientific 
community  and  the  regulated  industry 
to  develop  slaughtering  and  processing 
methods  and  treatments  that  would 
yield  raw  poultry  products  that  are  as 
free  as  practicable  of  pathogenic 
bacteria.  The  control  of  miscrooganisms 
on  raw  poultry  has  been  given  a  high 
priority  on  FSIS's  research  agenda. 

Researchers  estimate  that  from  6.5 
million  to  33  million  Americans,  or  3  to 
14  percent  of  the  population,  become  ill 
each  year  from  consumption  of  foods 
containing  microorganisms.  An 
estimated  9.000  of  these  illnesses  result 
in  death,  or  4  in  100,000  people. 
Chapter  4  of  a  1985  report  by  the 
National  Research  Council/National 
Academy  of  Sciences,  Meat  and  Poultry 
Inspection:  The  Scientific  Basis  of  the 
Nation's  Program,  recommended,  in 
part,  that  the  poultry  inspection 
program  be  refocused  to  place  greater 
emphasis  on  microbiological  and 
chemical  testing.2  Since  the  issuance  of 
that  report,  FSIS  has  given  greater 
priority  to  microbiological  and  chemical 
testing. 

Among  the  diseases  caused  by 
foodbome  microorganisms,  the  one 
receiving  the  most  publicity  in  recent 
years  has  been  salmonellosis.  This 
common  human  intestinal  disorder  was 
estimated  to  cost  Americans 
approximately  $1  billion  In  1987. 

Much  of  the  concern  about 
Salmonella  in  the  food  supply  has 
focused  on  chicken.  FSIS  has 
encouraged  and  permitted  the  industry 
to  use  technologies  such  as  counterflow 
scalders,  chlorinated  inplant  water,  and 
ionizing  radiation  to  reduce  Salmonella 
and  other  pathogenic  bacteria. 

Rhone-Poulenc,  Inc.,  Petition 

FSIS  has  been  petitioned  by  Rhone- 
Poulenc,  Inc.,  Cranbury,  New  Jersey,  to 

»A  copy  of  Chapter  4  of  this  report  is  available 
for  public  ingpeclion  In  th«  office  of  the  FSIS 
Hearing  Clerk.  Page  S3  contains  the  referenced 
recommendation. 
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permit  the  use  of  food-grade  TSP  as  a 
processing  aid  in  post-chill  poultry 
slaughter  operations.3  The  petitioner 
requested  the  use  of  a  treatment  solution 
consisting  of  TSP  dissolved  in  water  to 
a  concentration  of  10  percent,  plus  or 
minus  2  percent  (8  to  12  percent).  The 
petitioner  requested  exposure  of  the 
poultry  to  the  TSP  treatment  solution 
for  no  more  than  15  seconds,  with  the 
TSP  treatment  solution  being 
maintained  at  50"  P.,  plus  or  minus  5° 
F.  (45<'F.to55*F.). 

The  petitioner  supplied  data 
demonstrating  that  the  use  of  TSP, 
under  the  parameters  addressed  above, 
is  effective  in  reducing  the  levels  of 
bacteria,  including  pathogenic  bacteria, 
found  on  raw,  chilled  poultry  carcasses. 
Immediately  after  chilling,  poultry 
carcasses  that  have  been  passed  for 
wholesomeness  enter  the  TSP  treatment 
system.  Chilled  poultry  carcasses  are 
either  sprayed  with  or  dipped  in  the 
TSP  treatment  solution  for  no  more  than 
15  seconds.  The  concentration  of  TSP 
used  in  various  studies  conducted  by  or 
for  the  petitioner  ranged  from  8  to  12 
percent  in  water,  at  temperatures 
anging  from  45"  F.  to  55"  F. 

Data  from  the  petitioner  included 
-esults  of  studies  conducted  by  the 
Pennsylvania  State  Sensory  Laboratory 
for  Rhone-Poulenc,  Inc.,  on  consumer 
acceptability  of  cooked  poultry  derived 
from  TSP-treated  poultry  carcasses. 
These  studies  show  no  significant 
difference  in  taste  or  appearance 
between  cooked  poultry  from  TSP- 
treated  poultry  carcasses  and  cooked 
poultry  from  untreated  poultry. 

The  petitioner  also  provided  study 
results  concerning  moisture  pickup  and 
residue  findings  in  poultry  carcasses 
treated  with  TSP.  According  to  these 
study  results,  the  moisture  pickup  in 
TSP-treated  poultry  carcasses  does  not 
exceed  regulatory  limits  for  moisture 
absorption  as  prescribed  in  9  CFR 
381.66(d)(5).  Residue  findings  ranged 
fro^  -0.25  percent  to  0.11  percent, 
shdwing  that  virtually  no  residue  of  the 
TSP  solution  remains  on  or  in  the 
treated  poultry  carcasses. 

FSIS  Studies  on  TSP 

FSIS  also  conducted  studies  to 
determine  the  efficacy  of  TSP  on  raw, 
chilled  poultry  carcasses.*  These  studies 
show  that  the  use  of  TSP  on  raw,  chilled 
poultry  carcasses  results  in  statistically 
significant  reductions  in  the  levels  of 
bacteria.  Summary  statistics  of  bacterial 
plate  counts  were  used  in  all  statistical 

>  A  copy  of  this  petition  is  available  for  public 
inspection  in  the  office  of  the  FSIS  Hearing  Clerk. 

*  A  copy  of  the  study  results  is  available  for 
public  inspection  the  office  of  the  FSIS  Hearing 


analyses  based  on  the  arithmetic  average 
and  statistical  significance  was 
determined  through  nonparametric 
procedures  using  the  relative  rank  of 
values.  Analyses  of  256  carcass-rinse 
samples  collected  at  a  federally 
inspected  establishment  over  4  days 
indicated  that  carcasses  had  average 
aerobe  plate  counts  of  328  before  TSP 
application,  and  78  after  application: 
Enterobacteriaceae  counts  of  25.5  before 
TSP  application,  and  2.7  after 
application:  and  Escherichia  coli  counts 
of  10.1  before  TSP  application,  and  0.2 
after  treatment.  Although  these 
particular  studies  found  no  salmonellae 
in  untreated  or  treated  carcasses, 
preliminary  results  from  industry  group 
testing  show  that  TSP  is  also  effective  in 
reducing  salmonellae  on  raw  poultry. 
Studies  on  moisture  absorption 
resulting  from  the  use  of  TSP  found  no 
inconsistencies  with  data  furnished  by 
the  petitioner. 

Food  Additive  Status 

TSP  is  listed  in  the  Food  and  Drug 
Administrated  (FDA)  regulations  as 
generally  recognized  as  safe  (GRAS)  for 
multiple  purpose  use  in  accordance 
with  good  manufacturing  practice  (21 
CFR  182.1778). 

FDA  evaluated  the  petitioner's  request 
for  the  use  of  TSP  as  a  processing  aid 
in  poultry  and  concluded  that  the 
treatment  leaves  no  residues  on  the 
product  that  could  be  harmful  to 
consumers.  Therefore,  in  an  August  25. 
1992,  letter,  FDA  approved  the  use  of 
TSP  as  a  processing  aid  on  raw  poultry, 
under  conditions  to  be  established  by 
FSIS.5 

The  Proposal 

The  Administrator  has  determined 
that  (1)  the  use  of  TSP  on  raw.  chilled 
poultry  carcasses  is  in  compliance  with 
applicable  FDA  requirements.  (2)  its  use 
is  functional  and  suitable  for  the 
intended  purpose.  (3)  the  substance  is 
used  at  the  lowest  acceptable  level  to 
consistently  achieve  the  desired 
reduction  of  pathogenic  bacteria  as 
determined  in  specific  cases,  and  (4)  the 
use  of  this  substance  on  raw,  chilled 
poultry  carcasses  at  the  stated  level  will 
not  render  the  treated  product 
adulterated,  misbranded,  or  otherwise 
not  in  accordance  with  the  requirements 
of  the  PPIA. 

Therefore,  FSIS  is  proposing  to  amend 
the  poultry  products  inspection 
regulations  at  9  CFR  381.147(f)(4)  to  add 
antimicrobial  agents  as  a  new  class  of 

Clerk.  After  carcasses  had  been  chilled  and  hung  on 
a  moving  shackle  line,  they  were  dipped  for  IS 
seconds  in  an  B  percent)  plus  or  minus  2  percent) 
TSP  solution  at  a  temperature  of  7.7  *C  (plus  or 
minus  2  "C.)  (42  'F.  to  49.5  T). 


substance  for  use  on  poultry  products, 
and  to  add  TSP  as  an  approved 
antimicrobial  agent.  As  requested  by  the 
petitioner,  TSP  would  be  permitted  for 
use  on  raw,  chilled  poultry  carcasses 
passed  for  wholesomeness  at  a  level  of 
8  to  12  percent.  The  TSP  treatment 
solution  would  be  maintained  at  45  "F. 
to  55  "F.,  and  would  be  applied  either 
by  sprajring  or  dipping  the  raw,  chilled 
poultry  carcasses  for  no  more  than  15 
seconds.  FSIS  has  determined,  through 
review  of  the  petitioner's  data  and  its 
own  study  results,  that  15  seconds  is  the 
maximiun  time  necessary  to  coat  all 
surfaces  of  the  poultry  carcasses  with 
the  TSP  solution.  FSIS  is  proposing  the 
application  of  TSP  by  spraying,  as  well 
as  by  dipping,  to  permit  the  use  of  any 
existing  spraying  equipment  in 
establishments,  and  thus  reduce  the 
costs  incurred  by  establishments  to  set 
up  the  TSP  treatment  system. 

Although  the  use  of  TSP  would  not 
eliminate  the  need  for  continuing 
careful  handling  of  raw  poultry 
products.  TSP  treatment  on  raw.  chilled 
poultry  carcasses  would  reduce  the 
levels  of  bacteria  that  may  be  present  on 
raw  poultry  carcasses. 

TSP  leaves  virtually  no  residue  on  or 
in  the  carcass  of  treated  poultry  that 
would  require  the  labels  of  such  treated 
product  to  show  the  presence  of  TSP. 
Therefore,  poultry  producers  opting  to 
Mse  TSP  would  not  be  required  to  revise 
their  product  labels. 

List  of  Subfecto  in  9  CFR  Part  381 

Poultry  and  poultry  products. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  proposing  to  amend 
the  poultry  products  inspection 
regulations  as  follows: 

PART  381— MANDATORY  POULTRY 
PRODUCTS  INSPECnON 

1.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450.  21  U.S.C  451- 
470,  7  CFR  2.17.  2.55. 

2.  In  Table  I  of  §  371.147(f)(4),  a  new 
class  of  substance  titled  "Antimicrobial 
agents"  would  be  added  and  the 
substance  "Trisodium  phosphate" 
would  be  added  to  the  new  class  of 
substance  to  read  as  follows: 

f  381.147    Restrictions  on  the  us«  of 
substances  in  poultry  products. 

*        *        *        ft        * 

(0*  *  * 

(4)*    •    • 


>  A  copy  of  FDA's  approval  letter  is  available  for 
public  inspection  in  the  ofTice  of  the  FSIS  Hearing 
Clerk. 
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Suteiance 


AnlHncrot>ial  agents . 


Trisodum  phosphate 


Done  at  Washingtoa,  DC,  on  Decsmber  27, 
1993. 

tBranstool, 


Assistont  Secretary,  Mtarketing  and  litspection 
Savicea. 

IFR  Doc  94-104  FUed  1-4-94;  8:45  am) 


OEPARTMEhrr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

(Sufnnary  NoMca  Na  PH-a3-2i) 

Petition  for  Rulemaldng;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGEMCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaliing 
provisions  governing  the  application, 

J>rocessing,  and  disftosition  of  petitions 
or  rulemalting  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdravcals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  f>ublication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  March  7, 1994. 
AOf>RESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,  800  Independence  Avenue  SW.. 

Washington,  DC  20391. 


Puipose 


f*roducts 


Amount 


To  reAce  irtcfobiat  leweis     Raw,  cNled  poi*y  cw-    8  to  12  pereenl;  soMion  to 

be  tnaimained  at  49*  F. 
to  55*  F.  and  appied  by 
spraying  or  dipping  car- 
casses tor  up  to  15  sec- 
onds in  accontance  with 
21  CFR  182.1778. 


The  tetition,  any  comments  received, 
and  a  (  spy  of  any  final  disposition  are 
filed  iH  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FAA  Headquarters  Buildir>g  (FOB  lOA). 
800  Independence  Ave.,  SW., 
Washii  gton.  DC  20591;.  telephone  (202) 
267-3132. 

FOR  FUl  ITMER  INFORMATION  CONTACT: 
Mr.  Frc  derick  M.  Haynes,  Office  of 
Rulemj  king  (ARM-1).  Federal  Aviation 
Admin  stration,  800  Independence 
Avenu(  SW.,  Washington.  DC  20591; 
telephdne  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  tl  e  Federal  Aviation  Regulations 
(14CFl!p8rtll). 

l8sue(  In  Washington.  DC.  on  December 
28, 199; . 

Joseph  <  onim. 

Acting  /  ssistont  Chief  Counsel. 

Fetitioas  for  Rulemaking 

Docket  iNo.:  27542. 

Petitioi\er:  Ms.  Debra  Russi. 

Fegula\  ions  Affected:  14  CFR  105. 

Descrip  tion  of  Bulechange  Sought:  To 
requi  re  all  parachute  training  be 
perfo  rmed  in  accordance  with  the 
Unit(  d  States  Parachute  Association 
(USP  K)  training  program  or  in 
accoi  jance  with  a  plan  approved  by 
the  F  Kieral  Aviation  Administration 
(FAA  I;  incorporated  by  reference  the 
USP> ,  training  program  in  part  105; 
and  r  ^uire  that  the  operator  of  an 
aircri  ft  immediately,  and  by  the  most 
expe<  itions  means  available,  notify 
the  n  arest  FAA  Air  Traffic  Facility 
wher  a  sport  parachute  accident/ 
incid  mt  occurs  involving  a  perstm 
who  1  nade  an  intentional  jump  from 
that  a  ircraft. 

Petitior,  er's  Reason  for  the  Request:  The 
petiti  )ner  feels  that  this  amendment 
is  ne«  ded  to  protect  the  citizens  of  the 

-  Unite  d  States  of  America,  who  wish 
to  pai  tidpate  in  sport  parachuting,  by 
provi  ling  participants  the  assurance 
of  a  tl  aining  course  which  adheres  to 
approved  specificatioits;  and.  in  the 
eventiof  a  parachute  accidmt,  the 


proposed  changes  would  facilitate 
prompt  notification  of  the  nearest 
FAA  field  office,  enabling  timely 
investigative  procedures. 

IFR  Doc.  94-134  PJted  1-4-94;  «:45  am] 
Ba.lJNQ  COOS  4af».1»-M 

14  CFR  Parts  27  and  29 

Future  Harmonized  Rotorcratt 
Ruteraaking;  Normal  Category 
Maximum  Weight;  Meeting 

AOENCV:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FAA  is  announcing  a 
public  meeting  to  discuss  the  use  of 
Aviation  Rulemaking  Advisory 
Commission  procedures  in  future 
harmonized  rulemaking.  Once  specific 
rulemaking  topic  that  will  be  discussed 
is  a  proposed  increase  in  the  current 
maximum  gross  weight  limitation  of 
6,000  pouiKls  for  certification  as  a 
normal  category  rotorcraH. 
DATES:  The  meeting  will  begin  at  9  a.m. 
POT  on  February  2, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Anaheim  Marriott.  Ballrooms  E  and 
G,  700  West  Convention  Way.  Anaheim. 
California  92802,  telephone  714-750- 
80C0  (headquarters  hotel  for  the 
Helicopter  Association  International 
Heli  Expo  *94). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Bries,  Manager,  Rotorcraft 
Standards  Staff,  ASW-llO,  FAA, 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193-0110.  telephone  (817) 
222-5110  or  fax  (817) 222-5961. 
SUPPLEMEKTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA). 
Rotorcraft  Directorate,  has  recently 
completed  a  series  of  harmonization 
meetings  with  the  Helicopter 
Airworthiness  Study  Group  (HASG)  of 
the  European  Joint  Airworthiness 
Authorities  (JAA).  The  meetings  were 
supplemented  with  joint  authorities  and 
industry  meetings.  These  meetings 
resulted  in  the  issuance  of  European 
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Joint  Airworthiness  Requirements  27 
(September  1993)  and  29  (November 
1993),  which  are  in  basic  harmonization 
with  Federal  Aviation  Regulations  parts 
27  and  29  (FAR  27  and  29).  Current 
rulemaking  using  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  is  intended  to  amend  FAR  27 
and  29  to  complete  the  harmonization 
process  for  existing  rules. 

To  assure  future  rotorcraft  rulemaking 
is  harmonized  to  the  greatest  extent 
practical  and  to  provide  information  on 
rulemaking  using  the  ARAC,  the  FAA 
believes  that  a  public  meeting  is 
warranted. 

The  public  meeting  will  also  be  used 
to  discuss  draft  revisions  for  Advisory 
Circular  (AC)  27-1.  Change  3,  and  AC 
29-2A.  Change  2  (58  FR  67893. 
December  22. 1993). 

Future  Harmonized  Rotorcraft 
Rulemaking— General 

Status  reports  on  the  current 
harmonization  efforts  will  be  made  by 
American  and  European  authorities  and 
industry  representatives.  A  presentation 
on  the  ARAC  will  be  made.  Discussion 
will  follow  the  presentation  and  will 
focus  on  the  following  items: 
—ARAC 
— ^International  Harmonization  of 

rulemaking 
— ^Future  rotorcraft  rulemaking — general 

Normal  Category  Maximum  Gross 
Weight  of  6,000  Pounds 

Since  1956  the  FAA  has  based  the 

Erimary  and  obvious  distinction 
Btween  normal  and  transport  category 
rotorcraft  certification  requirements  on 
the  maximum  certificated  gross  weight 
of  the  aircraft.  The  upper  gross  wei^t 
limit  for  normal  category  rotorcraft  was 
set  at  6,000  pounds,  based  on  existing 
and  anticipated  designs.  All  rotorcraft 
above  the  6,000  pounds  maximum 
certificated  gross  weight  are  required  to 
be  certificated  in  the  transport  category. 

ReoenUy  the  FAA  received  two 
requests  for  exemptions  from  this 
criteria  and  numerous  recommendations 
for  varying  degrees  of  changes  to  the 
airworthiness  standards.  The  FAA 
recognizes  that  helicopters,  and  their 
operational  roles,  have  evolved  since 
the  6,000-poimd  rule  was  established  in 
1956,  and  therefore  some  changes  may 
be  warranted.  Based  on  this  recognition, 
the  FAA  developed  an  issue  paper 
entitled  "Certification  Categories  for 
Civil  Rotorcraft."  This  paper  will  be 
used  to  facilitate  discussion  at  the 
public  meeting.  Copies  of  the  paper 
have  been  mailed  to  interested  parties. 
Additional  interested  parties  who  have 
not  received  a  copy  of  the  paper  by 
January  1. 1994.  may  obtain  a  copy  by 


contacting  the  person  listed  under  "FOR 

FURTHER  INFORMATXM  CONTACT." 
Meeting  Procedures 

The  meeting  is  being  chaired  by  the 
Rotorcraft  Directorate.  Participants  will 
include  FAA  representatives  from  Flight 
Standards,  Legal  Counsel,  and  the  Office 
of  International  Aviation;  JAA 
representatives  from  engineering  and 
operations;  and  industry  groups  from 
the  U.S.  and  Europe. 

The  following  procedures  will  be 
used  to  conduct  the  meeting: 

1.  Registration  will  be  from  8-9  a.m. 
PDT  on  February  2. 1994.  There  will  be 
no  registration  fee.  Preregistration  is 
recommended  and  may  be 
accomplished  by  contacting  the  person 
listed  under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT." 

2.  The  meeting  will  be  recorded  by  a 
court  reporter,  and  transcripts  will  be 
available  for  purchase  directly  fiom  the 
court  reporter. 

3.  Statements  by  the  FAA  will  be 
made  to  facilitate  discussion  and  should 
not  be  taken  as  expressing  a  final  FAA 
position. 

4.  The  FAA  vnll  consider  all  material 
presented  at  the  meeting  by 
participants.  Handouts  will  be  accepted 
at  the  discretion  of  the  chairperson; 
however,  enough  copies  should  be 
provided  for  distribution  to  all 
participants. 

Issued  in  Fort  Worth,  Texas,  on  December 
20. 1993. 

Henry  A.  Annstrong. 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc  94-224  Filed  1-4-94;  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  83-SW-17-AO] 

Airworthiness  Diracthras;  Bell 
Helicoptar  Textron,  Inc.  Modal  205A. 
205A-1. 205B,  212.  and  412  Series 
Helicoptara 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bell  Helicopter  Textron,  Inc. 
Model  205A.  205A-1,  205B,  212.  and 
412  series  helicopters.  This  proposal 
would  require  removal  and  replacement 
of  a  certain  design  main  transmission 
lower  planetary  spider  (spider)  and 
would  establish  a  2,500  hours'  time-in- 
service  retirement  Ufe  for  the  spider. 


This  proposal  is  prompted  by  five 
failures  of  the  spider  that  occurred 
during  the  manufacturer's  fatigue  tests. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
failure  of  the  spider,  failure  of  the  main 
transmission,  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
February  22. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-SW-17-AD,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76137.  Comments  may  be  ins]>ected  at 
this  location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ftom 
Bell  Helicopter  Textron.  Inc..  P.O.  Box 
482,  Fort  Worth.  Texas  76101.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Boulevard, 
room  663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Rotorcraft  Directorate,  Fort  Worth. 
Texas  76193-0170.  telephone (817) 
222-5159,  fax  (817)  222-5959. 

SUPPt.EMENTAR«  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Ektcket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
6  changed  in  light  of  the  comments 
receivedf. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
I>ocket. 

Comroenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  orNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
9J-SW-17-AD.  2601  Meacham 
Boulevard.  Fort  Worth,  Texas  76137. 

Discussion 

This  docimient  proposes  the  adoption 
of  a  new  air^'orthiness  directive  {AD) 
that  is  applicable  to  Bell  Helicopter 
Textron,  Inc.  (BHTl)  Model  205A, 
205A-1,  205B,  212,  and  412  series 
helicopters,  equipped  with  a  main 
transmission  lower  planetary  spider 
(spider),  part  number  (P/N)  41 2-040- 
785-101.  During  recent  BHTl  fatigue 
tests,  five  spiders  failed  due  to 
structural  fatigue.  Previously,  there  was 
no  retirement  life  established  for  the 
spider.  However,  based  on  these  test 
results,  the  FAA  proposes  to  establish  a 
2,500  hours'  time-in-service  (TIS) 
retirement  life  for  this  design  spider. 
This  condition,  if  not  correctea.  could 
result  in  Eatigue  failure  of  the  spider, 
failure  of  the  main  transmission,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  F.AA  has  reviewed  and  approved 

(1)  BHTl  Alert  Service  Bulletin  (ASB) 
205-93-54,  dated  June  18. 1993. 
applicable  to  Model  205A-1  helicopters; 

(2)  ASB  205B-93-16.  dated  June  18. 
1993.  applicable  to  Model  205B 
helicopters;  (3)  ASB  212-93-63.  dated 
June  18. 1993,  applicable  to  Model  212 
helicopters;  and  (4)  ASB  412-93-72, 
Revision  A,  dated  June  18, 1993. 
applicable  to  Model  412  helicopters, 
lliese  ASBs  describe  procedures  for  the 
removal,  retirement,  and  replacement  of 
certain  spiders  when  they  reach  2,500 
hours'  TIS. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  and  replacement  of 
spiders  with  less  than  2,400  hours'  TIS. 
prior  to  or  upon  attaining  2,500  hours' 
TIS  or,  for  spiders  with  2,400  hours*  or 
more  TIS,  within  the  next  100  hours' 
TIS.  This  AD  also  establishes  a 
retirement  life  of  2,500  hours'  TIS.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  40  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  26  workhouis  per 


helicopt<  r  to  accomplish  the  proposed 
actions,  i  nd  that  the  average  labor  rate 
is  $55  per  workhour.  Required  parts 
would  cost  approximately  $8,929  per 
helicoptt  r.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  opei  ators  is  estimated  to  be 
$414, 36G. 

The  re  ;ulations  proposed  herein 
would  n(  it  have  substantial  direct  effects 
on  the  St  Jtes,  on  the  relationship 
between  the  national  government  and 
the  State !,  or  on  the  distribution  of 
power  ar  d  responsibilities  among  the 
various  1  jvels  of  government.  Therefore, 
in  accorc  ance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalis  n  implications  to  warrant  the 
preparat  on  of  a  Federalism  Assessment. 

For  th<  reasons  discussed  above,  I 
certi^  th  at  this  proposed  regulation  (1) 
is  not  a  '  significant  regulatory  action" 
under  E>  ecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  sub$tantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatoiiy  evaluation  prepared  for  this 
action  islcontained  in  the  Rules  Docket. 
A  copy  oif  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  |}rovided  under  the  caption 
AODRESSCS. 

List  of  sibiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  SAfety. 

The  Proposed  Amendment 

Accortpingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  partj  39  of  the  Federal  Aviation 
Regulati(  tns  as  follows: 

PART3<  -AIRWORTHINESS 
DIRECT  /ES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Author^:  49  U.S.C.  App.  1354(a),  1421 
49  U.S.C  106(g);  and  14  CFR 


and  1423 
11.89 


KmendecQ 

39.13  is  amended  by 
following  new  airworthiness 


Sec  ion 

t  m 


139.13 

2. 
adding 
directive : 

Bell  HeBc  opfer  Textron,  Inc.:  Docket  No.  93- 
SW--  7-AD. 
Appiia  bility:  Model  205A.  205A-1,  205B. 
212,  and '  12  series  helicopters,  with  main 
transmis^on  lower  planetary  spider  (spider). 


part  number  (P/N)  412-O40-78&-101. 
installed,  certiricated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  faligue  failure  of  the  spider, 
that  could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of  contrul 
of  the  helicopter,  accomplish  the  following: 

(a)  For  spiders  with  2,400  hours'  or  more 
limc-in-servicc  (TIS)  on  the  efSpclive  date  of 
this  airworthiness  directive  (AD),  within  the 
next  100  hours'  TIS  remove  and  replace  the 
spider  with  an  airworthy  spider  in 
accordance  with  the  Accomplishment 
Instructions  of  Bell  Helicopter  Textron,  Inc. 
Alert  Service  Bulletin  (ASB)  20S-93-54, 
dated  )une  18, 1993,  for  the  Models  20SA  and 
205A-1;  ASB  205B-93-16,  dated  June  18, 
1993,  for  the  Model  205B;  ASB  2l2-S3-€3, 
dated  June  18. 1993,  for  the  Model  212;  and 
ASB  412-93-72,  Revision  A,  dated  June  18, 
1993,  for  the  Model  412  helicopters. 

(b)  For  spiders  with  Irss  than  2.400  hours' 
TIS  on  the  effective  date  of  this  AO,  prior  to 
or  upon  attaining  2.500  hours'  TIS,  runove 
and  replace  the  spider  with  an  airworthy 
spider  in  accordance  with  the 
accomplishment  instructions  of  the 
appropriate  ASB  referred  to  in  paragraph  (a). 

(c)  This  AD  revises  the  Airworlhines.<i 
Limitations  Section  of  the  applicable 
helicopter  maintenance  manuals  by 
establishing  a  retirement  life  of  2.500  hours' 
TIS  for  the  spider. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  OfTice,  FAA. 
Rotomraft  Directorate.  Operators  should 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  ntay 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  OfHca. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  firom  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accompiisbed. 

Issued  In  Fort  Worth,  Texas,  on  December 
3, 1993. 

Jamu  v.  Erkkson, 

Manager,  Botorvraft  Directorate,  AiTcmft 
Certification  Service. 
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14  CFR  Part  39 

[Docket  No.  93-SW-20-AD] 

Airwortttiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214B, 
214B-1,  and  214ST  Helicopters 

AOENCT:  Federal  Aviation 
Administration.  DOT. 


ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron.  Inc.  Model  214B. 
214B-1,  and  214ST  helicopters.  This 
proposal  would  est^lish  a  mandatory 
retirement  life  of  60,000  high-power 
events  for  the  main  rotor  trunnion 
(trunnion),  which  is  currently  not  a  life- 
limited  part.  Tliis  proposal  is  prompted 
by  the  manufacturer's  analysis  and 
retesting  that  has  shown  that  the 
trunnion  is  sensitive  to  high-power 
events.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  failure  of  the  trunnion,  that 
,  could  result  in  loss  of  the  main  rotor 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
February  22, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-SW-20-AD,  4400 
Blue  Mound  Road,  bldg  3B,  room  158. 
Fort  Worth,  Texas  76106.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer, 
Rotorcraft  Certification  Office.  FAA. 
Rotorcraft  Directorate.  ASW-170.  Fort 
Worth.  Texas  76193-0170,  telephone 
(817)  624-5177.  fax  (817)  740-3394. 

SUPPI.EMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argumefits  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  oh  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  pwsons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-20-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-SW-20-AD,  4400  Blue  Mound  Road, 
bldg.  3B,  room  158,  Fort  Worth,  Texas 
76106. 

Discussion 

This  document  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Bell  Helicopter  Textron, 
Inc.  Model  214B,  214B-1,  and  214ST 
helicopters.  Recent  retesting  and 
analysis  has  shown  that  the  main  rotor 
trunnion  (trunnion),  part  number  214- 
010-230-101,  is  sensitive  to  high-power 
events.  High  power  events  are  takeofb 
and  external  toad  lifts.  This  condition, 
if  not  corrected,  could  result  in  fiatigue 
failure  of  the  tnmnion,  loss  of  the  main 
rotor,  and  subsequent  loss  of  the  control 
of  the  helicopter. 

Since  an  unsafia  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  for  the  trunnion,  within  the  next 
25  hours'  time-in-service  after  the 
effiactive  date  of  this  AD,  (1)  creation  of 
a  component  history  card;  (2) 
accumulation  of  the  historical  high- 
power  events:  and  (3)  thereafter, 
recording  of  the  high-power  events  as 
they  occur.  Additionally,  the  proposed 
AD  would  establish  a  trunnion 
retirement  life  of  60,000  high-power 
events. 

The  FAA  estimates  that  15  helicopters 
of  U.S.  registry  would  be  affiacted  by  this 
proposed  AD,  that  it  would  take 
approximately  16  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  [)er  work  hour.  Required  parts 
would  cost  approximately  $10,929  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$29,523,  assuming  inspection  and 
modification  of  one-sixth  of  the  fleet  is 
required  each  year. 

'The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bell  Helicopter  Textron.  Inc.:  Docket  No.  93- 
SW-20-AD. 

Applicability:  Model  214B,  214B-1,  and 
214ST  helicopters,  equipped  with  main  rotor 
trunnion  (trunnion),  part  number  214-010- 
230-101,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  trunnion 
as  a  result  of  takeoffs  and  external  loads  lifts 
(high-power  events),  that  could  result  in  loss 
of  the  main  rotor  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  25  hours'  time-in- 
tervice  alter  the  effectiva  data  of  thit 
airworthiness  directive  (AD),  accomplish  the 
following: 
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(1)  Gmte  a  historical  service  record  or 
component  history  card  for  the  trunnion. 

(2)  Determine  the  actual  time- in-service  of 
the  trunnion  from  maintenance  records,  if 
possible.  If  the  actual  time-in-service  cannot 
be  determined,  use  a  time-in-service  of  900 
hours  per  year.  Prorate  the  hours  for  a  partial 
year. 

(3)  For  Model  214B  and  214B-1 
helicopters,  determine  and  record  the 
accumulated  high-power  events  on  the 
trunnion  as  follows: 

(1)  If  the  number  of  high-power  events  is 
unknown,  assign  12  high-power  events  for 
each  hour  time-in-service  obtained  in 
accordance  with  paragraph  (8)(2). 

(ii)  If  the  number  of  high-power  events  is 
known,  divide  that  number  by  2  and  record 
the  resulting  number  as  the  total 
accumulated  high-power  events. 

(4)  For  Model  214ST  helicopters, 
determine  and  record  the  accumulated  high- 
power  events  on  the  trunnion  as  follows: 

(i)  If  the  number  of  events  is  unltnown, 
assign  11  high-power  events  for  each  hour 
time-in-service  obtained  in  accordance  with 
paragraph  (a)(2). 

(ii)  If  the  number  of  high-power  events  is 
known,  record  that  number  as  the  total 
accumulated  high-po%ver  events. 

(b)  After  the  effective  date  of  this  AD, 
continue  to  record  high-power  events  in  the 
aircraft  maintenance  record.  For  Model  214B 
and  214B-1  helicopters,  divide  the  number 
of  high-power  events  by  2  and  add  the 
resulting  number  to  the  previously  recorded 
sum.  For  Model  214ST  helicopters,  add  the 
high-power  events  to  the  previously  recorded 
simi. 

(c)  Remove  the  trunnion  and  replace  it 
with  an  airworthy  trunnion  in  accordance 
with  the  following- 
ID  For  each  trunnion  with  59,400  or  more 

high-power  events  on  the  effective  date  of 
this  AD,  remove  and  replace  the  trunnion  on 
or  before  the  accumulation  of  an  additional 
600  high-power  events. 

(2)  For  each  trunnion  With  less  than  59,400 
high-power  evenu  on  the  effective  date  of 
this  AD,  remove  and  replace  the  trunnion  on 
or  before  attaining  60.000  high-power  events. 

Id)  This  AD  revises  the  helicopter 
Airworthiness  Limitations  Section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  trunnion. 

|e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager. 
Rotorcraft  Certification  Office,  FAA. 
Rotorcraft  Directorate,  Fort  Worth,  Texas 
7619J-O170.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

10  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issue  I  in  Fort  Worth.  Texas,  on  November 
5. 1993. 

Larry  K.Kelly, 

Acting  J  lanager,  Fotorcraft  Directorate. 

Aircrafl  Certification  Service. 

IFR  Dod  94-143  Filed  1-4-94;  8.45  am| 
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ition  and  Naturalization  Servica 
Partes 
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1^-AD40 

Emerg  mcy  Fedaral  Law  Enforcement 
Assist)  mce;  Comment  Period  Extended 

AGENC)!:  Immigration  and  Naturalization 
Service.  Justice. 

ACnOM;  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  notice  extends  the 
comme  fit  period  for  the  Immigration 
Emerge  ncy  Fund  regulation  published 
on  Nov»mber  5. 1993.  at  58  FR  58994. 
The  ordinal  comment  period  expired  on 
Decemfcr  6, 1993,  but  the  Immigration 
and  Najuralization  Service  received 
several  requests  from  the  public  to 
extend  this  period. 

DATES:  Written  comments  must  bear  a 
postma  'k  dated  on  or  before  January  26, 
1994. 

ADORES  SES:  Please  submit  written 
comments,  in  triplicate,  to  Director. 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service  425  I  Street.  NW.,  room  5307. 
Washir  jton,  DC  20536.  To  ensure 
proper  landling.  the  letters  should  refer 
to  INS  No.  1449-92. 
FOR  rUIITMER  INFORMATION  CONTACT: 
Michael  J.  Coster.  Associate  General 
Counsel.  Immigration  and 
Natural  zation  Service.  425  I  Street. 
NW.,  ro  Dm  6100.  Washington.  DC 
20536. 1  elephone  (202)  514-2895. 

Dated:  December  22, 1993. 
Doris  M(  issner. 

(Jommisi  ioner. 


IFR  Doc. 
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FEDEa  iL  COMMUNICATIONS 
COMMt»ION 

47CFRPart97 

PR  Doc  let  No.  93-305;  FCC  93-645J 

Vanity  <  lall  Sign  System 
agency: 


Commii  sion 


Federal  Communications 


SUMMARY:  This  action  proposes  to 
authorize  the  use  of  vanity  call  signs  in 
the  amateur  service.  The  proposed  rules 
are  necessary  so  that  amateur  operators 
can  request  speciRc  call  signs  with 
letters  that  signify  something  of 
importance  to  them  such  as  their  initials 
or  their  nicknames.  This  proposal 
would  give  better  service  to  members  of 
the  amateur  community  because  it 
would  allow  them  to  choose  their  own 
calls  signs  provided  the  call  sign  chosen 
is  unassigned  and  within  the  ^mework 
of  the  license  class  held. 

DATES:  Comments  are  due  on  or  before 
March  7. 1994.  Reply  comments  are  due 
on  or  before  April  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission.  Private 
Radio  Bureau,  Washington,  DC  20554, 
(202) 632-4964. 

SUPPtJSMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  adopted 
December  13, 1993,  and  released 
December  29, 1993.  The  complete  text 
of  this  Commission  action,  including 
the  proposed  rule  amendments,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  center  (room  230),  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  of  this  Notice  of  Proposed 
Rule  Making,  including  the  proposed 
rule  amendments,  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (ITS,  Inc.),  2100  M  Street. 
NW..  suite  140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Licensing  Division  of  the 
Private  Radio  Bureau  is  installing  a  new 
automated  licensing  process  that  will 
give  it  the  capability  to  administer  a 
vanity  call  sign  system.  The 
Commission,  therefore,  on  its  own 
motion,  is  proposing  to  amend  the 
amateur  service  rules  to  implement  a 
system  wherein  amateur  station 
licensees  can  select  call  signs  of  their 
own  choice,  provided  they  are  not 
already  assigned  and  are  within  the 
framework  of  the  operator  license  class 
held  by  the  applicant. 

2.  The  vanity  call  sign  system  would 
be  in  addition  to  the  current  sequential 
call  sign  system  that  would  be 
continued  to  be  used  for  those 
applicants  who  do  not  want  a  vanity 
call  sign. 

3.  The  proposed  rules  would  allow 
the  licensee  of  an  existing  primary 
station  to  request  a  modiflcation  of  the 
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licensee  to  show  a  call  sign  selected  by 
the  licensee.  This  privilege  would  also 
be  extended  to  the  license  trustee  of  an 
existing  club  station. 

4.  It  IS  also  proposed  to  administer  a 
club  and  military  recreation  station 
sequential  call  sign  system  under  our 
new  automated  licensing  process. 

5.  An  applicant  could  list  ten  call 
signs  on  the  application  form  in  order 
of  prefierence.  The  Hrst  available  call 
sign  firom  the  applicant's  list  would  be 
assigned.  If  none  of  the  call  signs  listed 
are  available,  the  automated  process 
would  reassign  the  call  sign  that  the 
applicant  had  vacated. 

6.  The  proposed  vanity  call  sign 
system  is  designed  to  be  practicable  to 
administer  and  simple  for  the  amateur 
community  to  use.  Comments  are 
invited  on  the  entire  proposal  and 
specifically  on  the  following  matters. 
Could  other  means,  such  as  magnetic 
computer  disks,  be  used  to  apply 
directly  to  the  Commission  for  a  vanity 
call  sign  in  lieu  of  the  traditional  paper 
application  form?  Could  some  type  of 
access  be  made  available  to  the  public 
to  check  v^th  the  Commission  for  call 
sign  availability?  What  options  are 
available  so  that  the  public  could  apply 
for  a  license  electronically  and  receive 
authorization  to  begin  operation  by  the 
same  means? 

7.  In  addition,  commenters  may  wish 
to  submit  alternatives  suggesting  ways 
that  military  recreation  and  RACES 
stations  might  be  able  to  be  brought  into 
a  system  that  would  afford  them  call 
signs  of  choice. 

8.  The  proposed  rules  are  set  forth  at 
the  end  of  this  document. 

9.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding. 

Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
specified  in  the  Commission's  Rules. 
See  generally  47  CFR  1.1202. 12.1203. 
and  1.1206(a). 

10.  In  accordance  with  section  605(b) 
of  the  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  605(b),  the  Commission 
certiBes  that  the  proposed  rules  would 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
because  the  amateur  stations  that  are  the 
subject  of  this  proceeding  would  not  be 
authorized  to  transmit  any 
communications  where  the  station 
licensee  or  control  operator  has  a 
pecuniary  interest.  See  §97. 11 3(a)(3). 

11.  This  Notice  of  Proposed  Rule 
Making  and  the  proposed  rule 
amendments  are  issued  under  the 
authority  of  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C  154(i)  and  303(r). 


12.  A  copy  of  this  Notice  of  Proposed 
Rule  Making  will  be  forwarded  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects  in  47  CFR  Fait  97 

Club  stations,  Radio,  Vanity  call  signs. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Proposed  Ruks 

Part  97  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C  §§  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended;  47  U.S.C  151-155, 301-609, 
unless  otherwise  noted. 

2.  In  §97.17.  paragraphs  (b),  (c).  (f). 
are  revised  and  a  new  paragraph  (g)  is 
adc'.ed  to  read  as  follows: 

§97.17    Application  for  new  Itcensa. 

(b)  Each  application  for  a  new 
amateur  service  license  must  be  made 
on  the  proper  FCC  form: 

(1)  FtC  Form  610  for  a  new  operator/ 
primary  station  license; 

(2)  FCC  Form  610-A  for  a  reciprocal 
permit  for  alien  amateur  licensee;  and 

(3)  FCC  Form  610-B  for  a  new 
amateur  service  club  or  military 
recreation  station  license. 

(c)  Each  application  for  a  new 
operator/primary  station  license  must  be 
submitteo  to  the  VEs  administering  the 
qualifying  examination. 

(f)  One  imique  call  sign  will  be 
assigned  to  each  new  primary,  club,  and 
military  recreation  station  using  the 
sequential  call  sign  system  (call  sign  is 
selected  sequentially  by  the  FCC  from 
an  alphabetized  list  corresponding  to 
the  geographic  region  of  the  licensee's 
mailing  address  and  class  of  operator 
license.)  The  FCC  will  issue  public 
announcements  detailing  the 
procedures  of  the  sequential  call  sign 
system. 

(g)  Each  application  for  a  new  club  or 
military  recreation  station  license  must 
be  submitted  to  the  FCC,  1270  Fairfield 
Road,  Gettysburg,  PA  17325-7245.  No 
new  license  for  a  RACES  station  will  be 
issued. 

3.  Section  97.19  is  revised  to  read  as 
follows: 

f  97.19   AppHeaOon  for  a  vanity  call  sign. 

(a)  A  person  holding  an  operator/ 
primary  or  club  station  license  may 


request  a  modification  of  the  license  to 
show  a  call  sign  assigned  under  the 
vanity  call  sign  system  (licensee  selects 
the  call  sign.) 

(b)  Each  request  for  a  modiHcation  of 
an  operator/primary  or  club  station 
license  to  show  a  new  call  sign  assigned 
under  the  vanity  call  sign  system  must 
be  made  on  FCC  Form  610-V.  The  form 
must  be  submitted  with  the  proper  fee 
to  the  address  specified  in  the  Private 
Radio  Services  Fee  Filing  Guide. 

(c)  Each  request  for  a  renewal  of  an 
operator/primary  or  club  station  license 
retaining  a  call  sign  assigned  under  the 
vanity  call  sign  system  must  be  made  on 
FCC  Form  610-V.  The  form  must  be 
submitted  with  the  proper  fee  to  the 
address  specified  in  the  Private  Radio 
Services  Fee  Filing  Guide.  To  renew  the 
license  without  retaining  a  vanity  call 
sign,  the  applicant  must  use  FCC  Form 
610  as  specified  in  §  97.21. 

(d)  The  following  persons  are  eligible 
to  apply  for  a  new  vanity  call  sign: 

(1)  The  holder  of  a  valid  operator/ 
primary  station  license;  and 

(2)  Ine  license  trustee  holding  a  club 
station  license. 

(e)  RACES  and  militaiy  recreation 
stations  are  not  eligible  ror  a  vanity  call 
sign. 

(f)  Only  unassigned  call  signs  are 
available  to  the  vanity  call  sign  system. 

(1)  A  call  sign  that  was  previously 
assigned  to  a  station  whose  license  has 
lapsed  is  not  available  to  the  vanity  call 
sign  system  for  2  years  following 
expiration  of  the  license. 

(2)  A  call  sign  assigned  to  a  station  of 
a  deceased  licensee  is  not  available  to 
the  vanity  call  sign  system  for  2  years 
following  the  licensee's  death,  or  for  2 

J 'ears  following  the  expiration  of  the 
icense,  whichever  is  sooner. 

(3)  A  call  sign  that  is  vacated  by  the 
licensee  is  available  immediately  to  the 
vanity  call  sign  system. 

(g)  Each  vanity  call  sign  requested 
must  be  selected  from  the  groups  of  call 
signs  designated  under  the  .<;equential 
call  sign  system  for  the  class  of  operator 
license  held  by  the  applicant  or  for  a 
lower  class. 

(1)  The  applicant  must  request  diat 
the  call  sign  neld  be  cancelled  and 
provide  a  list  of  up  to  10  call  signs  in 
order  of  preference.  The  list  will 
automatically  end  with  the  call  sign 
vacated  as  the  eleventh  choice. 

(2)  The  first  available  call  sign  from 
the  applicant's  list  will  be  assigned. 
When  none  of  those  call  signs  are 
available,  the  call  sign  vacated  by  the 
applicant  will  be  reassigned. 

(3)  Vanity  call  signs  will  be  assigned 
from  those  call  signs  available  at  the 
time  the  application  is  processed  by  the 
FCC 
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(4)  The  FCC  will  issue  public 
announcements  detailing  the 
procedures  of  the  vanity  call  sign 
system. 

4.  Current  §§97.21, 97.23. 97,25  and 
97.27  are  redesignated  as  §§  97.23, 
97.25, 97.27  and  97.29.  respectively. 

5.  Section  97.21  is  added  to  read  as 
follows: 

S  97.21    Application  for  renewal, 
reinstatement,  or  modification  of  a  license. 

(a)  Each  application  for  renewal, 
reinstatement,  or  modification  of  an 
amateur  service  license  must  be  made 
on  theproper  FCC  fofm(s): 

(1)  FCC  Form  610  to  request  renewal 
or  reinstatement  of  an  operator/primary 
station  license.  The  form  musfbe 
submitted  to  the  FCC.  1270  Fairfield 
Road.  Gettysburg,  FA  17325-7245. 
When  the  applicant  desires  to  retain  a 
call  sign  that  was  assigned  under  the 
vanity  call  sign  system,  FCC  Form  610- 
V  must  be  used  as  specified  in  §  97.19. 

(2)  FCC  Form  610  to  request 
modification  of  an  operator  license 
showing  a  change  in  operator  class.  The 
form  must  be  submitted  to  the  VEs 
administering  the  qualifying 
examination.  A  request  for  a  vanity  call 
sign  may  no(  be  filed  with  the 
administering  VEs.  When  the  applicant 
desires  to  retain  a  call  sign  that  was 
assigned  under  the  vanity  call  sign 
system,  the  license  will  bear  the  original 
expiration  date. 


(3)  I'CC  Form  610  to  request 
modi  ication  of  an  operator/primary 
statio  1  license  showing  a  change  of 
maili:  ig  address,  change  of  name,  or 
chan|  e  of  call  sign  to  be  assigned  under 
the  s(  quential  call  sign  system.  The 
form  nust  be  submitted  to  the  FCC, 
1270  ^airfield  Road,  Gettysburg,  PA 
1732!  -7245.  When  the  applicant  desires 
to  reti  lin  a  call  sign  that  was  assigned 
undei  the  vanity  call  sign  system,  the 
licens  e  will  bear  the  original  expiration 
date. 

(4)  ='CC  Form  610-B  to  request 
renev  al  of  a  club,  military  recreation,  or 
RAQ  S  station  license.  The  form  must 
be  su  mitted  to  the  FCC,  1270  Fairfield 
Road,  Gettysburg.  PA  17325-7245.  If  the 
statio  1  has  a  call  sign  that  was  assigned 
undei  vanity  call  sign  system,  FCC  Form 
610-^ '  must  be  used  as  specified  in 
§97.19. 

(5)  ="CC  Form  610-B  to  request 
modi  ication  of  a  club,  military 
recre(  tion.  or  RACES  station  license 
show  ng  a  change  of  mailing  address, 
chan(  e  of  license  trustee  or  custodian, 
or  chi  nge  of  call  sign  to  be  assigned 
undei  the  sequential  call  sign  system. 
The  fbrm  must  be  submitted  to  the  FCC, 
1270  Fairfield  Road,  Gettysburg,  PA 
1732i-7245.  When  the  applicant  desires 
to  reti  tin  a  call  sign  that  was  assigned 
undei  the  vanity  call  sign  system,  the 
licenj  e  will  bear  the  original  expiration 
date. 


(6)  A  reciprocal  permit  for  alien 
amateur  licensee  is  not  renewable.  A 
new  reciprocal  permit  may  be  issued 
upon  proper  application. 

(b)  Each  application  for  renewal, 
reinstatement,  or  modification  of  an 
amateur  service  license  must  be 
accompanied  by  a  photocopy  of  the 
license  document  or  the  original 
document,  unless  it  has  been  lost, 
mutilated,  or  destroyed. 

(c)  When  the  licensee  has  submitted 
a  timely  application  for  renewal  of  an 
unexpired  license  (between  60  and  90 
days  prior  to  the  end  of  the  license-term 
is  recommended),  the  licensee  may 
continue  to  operate  until  the  disposition 
of  the  application  has  been  determined. 
If  a  license  expires,  application  for 
reinstatement  may  be  made  during  a 
grace  period  of  2  years  after  the 
expiration  date.  During  this  grace 
period,  the  expired  license  is  not  valid. 
A  license  reinstated  during  the  grace 
period  will  be  dated  as  of  the  date  of  the 
reinstatement. 

(d)  Under  the  sequential  call  sign 
system,  unless  the  licensee  requests  a 
change,  the  same  call  sign  will  be 
assigned  to  the  station  upon  renewal, 
reinstatement,  or  modification  of  a 
station  license. 

IFR  Doc.  94-30  Filed  1-4-94;  8:45  ami 
BH.L1N0  COOC  •712-«1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  ttiat  are  applicat>le  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autf>ority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  To  Be  Used  for 
Publication  of  Notice  on  Proposed 
Actions  for  Southern  Region;  Alabama, 
Kentucky,  Georgia,  Tennessee, 
Florida,  Louisiana,  Mississippi, 
Virginia,  West  Virginia,  Arkansas, 
Oklahoma,  North  Carolina,  South 
Carolina,  Texas,  Puerto  Rico 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  Responsible  OHicials  in  the 
Southern  Region  will  publish  notice  of 
proposed  actions  under  36  CFR  part  215 
in  the  newspapers  that  are  listed  in  the 
Supplementary  Information  section  of 
this  notice.  As  provided  in  36  CFR 
215.5(a).  the  public  shall  be  advised, 
through  Federal  Register  notice,  of  the 
principal  newspapers  to  be  utilized  for 
publishing  notices  on  proposed  actions. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  notices  of 
proposed  actions  under  36  CFR  part  215 
shall  begin  on  or  after  January  5. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jena  Paul  Kruglewicz.  Regional  Appeals 
Coordinator.  Southern  Region,  Planning 
and  Budget.  1720  Peachtree  Road.  NW. 
Atlanta,  Georgia  30367-9102,  Phone: 
404-347-4867. 
SUPPLEMENTARY  INFORMATION: 
Responsible  Officials  in  the  Southern 
Region  will  give  notice  of  proposed 
actions  under  36  CFR  part  215  in  the 
following  principal  newspapers  which 
are  listed  by  Forest  Service 
administrative  unit.  The  timeh^me  for 
comment  shall  be  based  on  the  date  of 
publication  of  the  notice  of  the 
proposed  action  in  the  principal 
newspaper. 

Southern  Regional  Forester  decisions 
aff^ecting  National  Forest  System  lands 
in  more  than  one  state  of  the  13  states 
of  the  Southern  Region  and  the 
Conunonwealth  of  Puerto  Rico. 


Atlanta  Journal,  published  daily  in 
Atlanta,  CA 

Southern  Regional  Forester  decisions 
affecting  National  Forest  System  lands 
in  only  one  state  of  the  13  states  of  the 
Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  will 
appear  in  the  principal  newspaper 
elected  by  the  National  Forest(s)  of  that 
state. 

National  Forests  in  Alabama,  Alabama 
Forest  Supervisor  Decisions 

Montgomery  Advertiser,  published 
daily  in  Montgomery,  AL 

District  Rangers  Decisions 

Bankhead  Ranger  District:  Northwest 

Alabamian.  published  weekly 

(Monday  &  Thursday)  in  Haleyville. 

AL 
Conecuh  Ranger  District:  The  Andalusia 

Star,  published  daily  (Tuesday 

through  Saturday)  in  Andalusia.  AL 
Oakmulgee  Ranger  District.  The 

Tuscaloosa  News,  published  daily  in 

Tuscaloosa,  AL 
Shoal  Creek  Ranger  District:  The 

Anniston  Star,  published  daily  in 

Anniston.  AL  • 

Talladega  Ranger  District:  The  Daily 

Home,  published  daily  in  Talladega. 

AL 
Tuskegee  Ranger  District:  Tuskegee 

News,  published  weekly  (Thursday) 

in  Tuskegee.  AL 

Caribbean  National  Forest,  Puerto  Rico 
Forest  Supervisor  Decisions 

El  Nuevo  Dia.  published  daily  in 
Spanish  in  San  Juan.  PR 

District  Ranger  Decisions 

El  Horizonte,  published  weekly 
(Wednesday)  in  Fajardo,  PR 

ChattahoocheeOconee  National  Forest, 
Georgia  Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville.  GA 

District  Ranger  Decisions 

Armuchee  Ranger  District:  Walker 
County  Messenger,  published  bi- 
weekly (Wednesday  &  Friday)  in 
LaFayette.  GA 

Toccoa  Ranger  District:  The  News 
Observer  published  weekly 
(Wednesday)  in  Blue  Ridge.  GA 

Chestatee  Ranger  District:  Dahlonega 
Nugget,  published  weekly  (Thursday) 
in  Dahlonega,  GA 


Brasstown  Ranger  District:  North 
Georgia  News,  published  weekly 
(Wednesday)  in  Blairsville,  GA 

Tallulah  Ranger  District:  Clayton 
Tribune,  published  weekly 
(Wednesday)  in  Clayton,  GA 

Chattooga  Ranger  District:  Northeast 
Georgian,  published  weekly 
(Wednesday)  in  Clarksville.  GA 

Cohutta  Ranger  District:  Chatsworth 
Times,  published  weekly  (Tuesday)  in 
Chatsworth.  GA 

Oconee  Ranger  District:  Monticello 
News,  published  weekly  (Thursday) 
in  Monticello.  GA 

Cherokee  National  Forest,  Tennessee 
Forest  Supervisor  Decisions 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville,  TN  (covering 
McMinn,  Monroe,  and  Polk  Counties) 

Johnson  City  Press,  published  daily  in 
Johnson  City,  TN  (covering  Carter, 
Cocke.  Greene.  Johnson.  Sullivan, 
Unicoi  and  Washington  Counties) 

District  Rangers  Decisions 

Ocoee  Ranger  District:  Polk  County 
News,  published  weekly  (Wednesday) 
in  Benton,  TN 

Hiwassee  Ranger  District:  Daily  Post- 
Athenian,  published  daily  (Monday- 
Friday)  in  Athens.  TN 

Tellico  Ranger  District:  Monroe  County 
Advocate,  published  weekly 
(Thursday)  in  Sweetwater,  TN 

Nolichucky  Ranger  District:  Greeneville 
Sun.  published  daily  (Monday- 
Saturday)  in  Greeneville.  TN 

Unaka  Ranger  District:  Johnson  City 
Press,  published  daily  in  Johnson 
City.  TN 

Watauga  Ranger  District:  Elizabethton 
Star,  published  daily  (Sunday-Friday) 
in  Elizabethton.  TN 

Daniel  Boone  National  Forest, 
Kentucky  Forest  Supervisor  Decisions 

Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY 

District  Rangers  Decisions 

Morehead  Ranger  District:  Morehead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead.  KY 

Stanton  Ranger  District:  The  Clay  City 
Times,  published  weekly  (Thursday) 
in  Clay  City,  KY 

Berea  Ranger  District:  Jackson  County 
Sun,  published  weekly  (Thursday)  in 
McKee,  KY 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
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Wednesday,  and  Friday)  in  Laadan, 
KY 

Somerset  Ranger  District: 
Conunonwealth-Joumal,  pubUsbed 
daily  (Sunday  through  Friday)  in 
Somerset,  KY 

Steams  Ranger  District:  MoCreary 
County  RM^ord.  published  weekly 
(Tuesday)  in  Whitley  City,  KY 

Redbird  Ranger  District;  Manchester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester,  KY 

Nabonal  Forests  io  Florida,  Florida 
Forest  Sopenrisor  Decisions 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 

District  Bangers  Decisions 

Apalachicohi  Ranger  District:  The 

Weekly  journal,  published  weekly 

(Wednesday)  in  Bristol,  FL 
Lake  George  Ranger  District:  The  Ocala 

Star  Banner,  pubiishad  daify  in  Ocala, 

FL 
Osceola  Ranger  District:  The  Lake  Qty 

Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  Oty,  FL 
Seminole  Ranger  District:  The  Daily 

Commercial,  published  daily  in 

Leesburg.  FL 
Wakulla  Ranger  District:  The 

Tallahassee  Democrat,  published 

daily  in  Tallahassee,  FL 

Francn  Marion  &  Stunter  National 
Forest.  South  Carolina  Forest 
Snperrisor  Decisioi» 

The  State,  published  daily  in  Columbia, 
SC 

District  Rangers  Decisions 

Enoree  Ranger  District:  Newberry 
Observer,  published  tri-weekly 
(Monday,  Wednesday,  and  Friday) 
Newberry.  SC 

Andrew  Pickens  Ranger  District:  Seneca 
Journal  and  Tribune,  published  bi- 
weekly (Wednesday  and  Friday)  In 
Seneca,  SC 

Long  Cane  Ranger  District:  Index- 
Jouma!.  published  daily  (Sunday 
through  Friday)  in  Greenwood,  SC 

Wambaw  Ranger  District:  News  and 
Courier,  published  daily  in 
Charleston,  SC 

Witherbee  Ranger  District:  News  and 
Courier,  published  daily  in 
Cbarlestoa,  SC 

Tyger  Ranger  District:  The  State, 
published  daily  in  Columbia,  SC 

Edgpfield  Ranger  District:  Augusta 
Chronicle,  published  daily  in 
Augusta,  GA 

George  Washington  National  Forest, 
Vij^ia  Forest  Sopenrisor  Decisions 

Dsily  News  Record,  published  daily  ia 
Harrisonburg.  VA 


Distn  rt  Bangers  Decisions 

Lee  R  anger  District:  Shenandoah  Valley 

Hei  aid,  published  weekly 

(W(  dnesday)  in  Woodstock,  VA 
Warn  Springs  Ranger  District:  The 

Re<  order,  published  weekly 

Ub  Lirsday)  in  Monterey.  VA 
Pedla  r  Ranger  District:  News-Gazette, 

published  weekly  (Wednesday)  ia 

Lejdngton,  VA 
Jamea  River  Ranger  District:  Virginian 

Re'view,  pubii^ed  daily  in  Covington, 

VA 
Deerf  eld  Ranger  District:  Daily  News 

Lea  ler,  published  daily  in  Staunton, 

VA 
Dry  R  ver  Ranger  District:  Daily  News 

Rec  3rd.  publidied  daily  in 

Har  risonburg,  VA 


Jefferiaa  National  Forest,  Virgnia 
Fores  Supervisor  Decisions 

Roan<  ke  Times  &  World-News, 
pub  ished  daily  in  Roanoke,  VA 

Distrii  i  Uar^gers  Decisions 
Biacksburg  Ranger  Districi:  Roanoke 

Times  &  World-News,  published  daily 

in  f  oanoke,  VA 
Glenw  ood  Ranger  District:  Roanoke 

Tim  Bs  &  World-News,  published  daily 

In  Roanoke,  VA 
New  Castle  Ranger  District:  Roanoke 

Tim  B  &  Worid-News,  published  daily 

in  F  oanoke,  VA 
Moun  Rogers  National  Recreation  Area: 

Bris  ol  Herald  Courier,  published 

dail  f  in  Bristol,  VA 
Qincl  Ranger  District:  Kingsport-Times 

Nev  s,  published  daily  in  Kingsport, 

TN 
Wyth«  Ranger  District:  Southwest 

Virj  nia  Enterprise,  published  bi- 

wee  :ly  (Wednesday  and  Saturday)  in 

Wyt  levilie,  VA 

Kisatcpie  National  Forest,  Louisiana 
penrisor  Decisioos 


Forest  Sup 

Alexai  dria  Daily  Town  Talk,  published 
dail  '  in  Alexandria,  LA 

Distric  t  Ranger  Decisions 

Caney  Ranger  District:  Minden  Press 
Hen  Id,  published  daily  in  Minden, 

Cataht  ula  Ranger  District:  Alexandria 

Dail  r  Town  Talk,  published  daily  in 

Alex  sndria,  LA 
Evang<  line  Ranger  District:  Alexandria 

Dail  r  Town  Talk,  published  daily  in 

Ales  3ndria,  LA 
Kisatclie  Rangw  District:  Natchitoches 

Tines,  published  bi-weekly  (Sunday 

and  Wednesday)  in  Natchitoches,  LA 
Vernon  Ranger  District:  LeesviUe 

Leac  sr,  published  daily  in  Leesville, 

LA 
Wian  I  langer  Ustiict:  Winn  Parish 

Ente  prise,  published  weekly 

(We<  nesday)  in  WinnSeld.  LA 


National  Forests  in  Miarisaipiri. 
Mississippi  Forest  Supervisor  Decisions 

Qarion-Ledger,  published  daily  in 
Jackson,  MS 

District  Ranger  Decisions 

Bienville  Ranger  District:  aarion- 
Ledger,  published  daily  in  lackson, 
MS 

Bikud  Ra^  District:  Clarion-Ledger, 
published  daily  in  ^acksrni,  MS 

Black  Creek  Ranger  District:  Clarion- 
Ledger,  published  daily  in  JacJcson, 
MS 

Bude  Ranger  District:  Oarion-Ledger, 
published  daily  in  Jackson,  MS 

Chickasawhay  Ranger  District:  Clarion- 
Ledger,  pubUsbed  daily  in  Jackson, 
MS 

Delta  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

Holly  Sprif^  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Homochltto  Ranger  District  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Strong  River  Ranger  I^strict:  Oarion- 
Ledger,  published  daily  in  lackson, 
MS 

Tombigbee  Raitger  District;  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

As4»e-Er8mt)ert  Project:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

National  Forests  in  North  CaroliBa, 
North  Caroliaa  Forest  Supervisor 
Decisions 

The  Asheville  Citizen-Times,  pi^lished 
daily  in  Asheville,  NC 

District  Ranger  Decisions 

Cheoah  Ranger  District:  Graham  Star, 

published  weekly  (Hiursday)  in 

Robbinsville,  NC 
Croatan  Ranger  District:  The  Sun 

Journal,  published  weekly  (Sunday 

through  Friday)  in  New  Bern,  NC 
French  Broad  District:  The  Asheville 

Qtizen-Times,  published  daily  in 

Asheville  NC 
Grandfather  District;  McDowell  News, 

published  daily  in  Marion,  NC 
Highlands  Ranger  District:  The 

Highlander,  published  weekly  (May- 

Oct  Tues  &  Fri;  Oct- April  Tues  only) 

in  Highlands,  NC 
Pisgah  Ranger  District:  The  Asheville 

Citizen-Times,  published  daily  in 

Asheville,  NC 
Toecane  Ranger  District:  T^  Asheville 

Gtizen-Times,  published  daily  in 

Asheville,  NC 
Tusquitee  Ranger  District:  Cherokee 

Scout,  published  iweekly  (Wednesday) 

in  Murphy,  NC 
Uwharrie  Ranger  District:  Montgcnaeiy 

Herald,  published  weekly 

(Wednesday)  in  Troy.  NC 
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Wayah  Ranger  District:  The  Franklin 
Press,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  Franklin, 
NC 

Ouachita  National  Forest,  Arkansas, 
Oklahoma  Forest  Supervisor  Decisions 

Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR 

District  Ranger  Decisions 

Caddo  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Cold  Springs  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Fourche  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Jessieville  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Mena  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Oden  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Poteau  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Winona  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Womble  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Choctaw  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 
Kiamichi  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 
Tiak  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 

Ozark*St  Francis  National  Forest: 
Arkansas  Forest  Supervisor  Decisions 

Courier-Democrat,  published  daily 
(Sunday  through  Friday)  in 
Russellville,  AR 

District  Ranger  Decisions 

Sylamore  Ranger  District:  Stone  County 
Leader,  published  weekly  (Tuesday) 
in  Mountain  View,  AR 

Buffalo  Ranger  District:  Newton  County 
Times,  published  weekly 
(Wednesday)  in  Jasper,  AR 

Bayou  Ranger  District:  Courier- 
Democrat,  published  daily  (Sunday 
through  Friday)  in  Russellville,  AR 

Pleasant  Hill  Ranger  District:  Johnson 
County  Graphic,  published  weekly 
(Wednesday)  in  Clarksville,  AR 

B<^on  Mountain  Ranger  District: 
Southwest  Times  Racord,  published 
daily  in  Fort  Smith,  AR 

Magazine  Ranger  District:  Southwest 
Times  Reconi,  published  daily  in  Foil 
Smith,  AR 


St.  Francis  Ranger  District:  The  Daily 
World,  published  daily  (Sunday 
throu^  Friday)  in  Helena,  AR 

National  Forests  in  Texas,  Texas  Forest 
Supervisor  Decisions 

The  Lulkin  Daily  News,  published  daily 
in  Lufkin,  TX 

District  Rangers  Decisions 

Angelina  Ranger  District:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
San  Jacinto  Ranger  District:  The 

Houston  Post,  published  daily  in 

Houston,  TX 
Neches  Ranger  District:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Raven  Ranger  District:  The  Courier, 

published  daily  in  Conroe,  TX 
Tenaha  Ranger  District:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Trinity  Ranger  District:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Yellowpine  Ranger  District:  The 

Beaumont  Enterprise,  published  daily 

in  Beaumont,  TX 
Caddo-LBJ  Ranger  District— Caddo-LBJ 

National  Grassland:  Denton  Record- 
Chronicle,  published  daily  in  Denton, 

TX 

Dated:  December  28, 1993. 
RJI.  Ericksoa, 
Deputy  Regional  Forester. 
(PR  Doc.  94-113  Filed  1-4-94;  8:45  am] 

SnXMO  coot  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Electronics  Technical  Advisory 
Committee;  Meeting 

A  meeting  of  the  Electronics 
Technical  Advisory  Committee  will  be 
held  January  20, 1994, 9  a.m.,  Herbert  C. 
Hoover  Building,  room  1617-M-2, 14th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  which  affect  the 
level  of  export  controls  applicable  to 
electronics  equipment  or  technology. 

Agenda 

1.  Opening  Remarks  and  Introductions 

2.  Election  of  New  Chair 

3.  Review  of  Calendar  of  Events 

4.  Discussion  of  New  Issues 

5.  Presentations  by  the  Public 

6.  Review  of  Export  Control  Policy 
Issues 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 


will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  you 
forward  your  public  presentation 
materials  or  comments  at  least  one  week 
before  the  meeting  to  the  address  listed 
below:  Ms.  Lee  Ann  Carpenter,  TAC 
Unit/OAS-EA,  room  3886C,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
For  further  information  or  copies  of 
the  minutes  call  Lee  Ann  Carpenter, 
202-482-2583. 

Dated:  December  30, 1993. 
Betty  Ferrell, 

Director.  Technical  Advisory  Committee  Unit. 
(PR  Doc.  94-159  Filed  1-4-94;  8:45  ami 
BiLUNO  coos  Mie-OT-M 


Foreign-Trade  Zones  Board 

[Order  No.  673] 

Drii-Qulp,  Inc.,  Houston,  Texas;  Grant 
of  Authority  for  Sulszone  Status 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  2k)nes  Board  (the 
Board)  adopts  the  following  Order: 
Grant  of  authority  for  subzone  status, 
Dril-Quip,  Inc.  (Oil  Field  Equipment). 
Houston,  Texas 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  •  •  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  for  authority  to 
establish  a  special-purpose  subzone  for 
export  activity  at  the  oil  field  equipment 
manufacturing  facilities  of  Dril-Quip, 
Inc.,  in  Houston,  Texas,  was  filed  by  the 
Board  on  May  10, 1993,  and  notice 
inviting  public  comment  was  given  in 
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the  Fcdenl  R^iater  (FTZ  Docket  17-93. 
58  FR  28952,  03-18-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  for 
export  manufacturing  activity  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzooe  84K)  at  the  Dril-Quip, 
Ina,  facilities  in  Houston,  Texas,  at  the 
locations  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28,  and 
subject  to  a  restriction  requiring  that 
privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone. 

Signed  at  Washington,  DC.  this  23rd  day  of 
December  1993. 
Barbara  R.  SlafTord, 

Acting  Assistant  Secretary  <^ Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  PmMo,  )r^ 
Executive  Secretary. 
IFR  Doc.  94-163  Filed  1-4-94;  8:45  araj 
BlUJNa  COM  3810-08-P 


[Order  No.  672] 

Wisconsin  Dairies  Cooperatives, ' 
Preston,  Mnnesola;  Grant  of  Authority 
for  Subzone  Status 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 
Grant  of  atithority  for  subzone  status: 
Wisconsin  Dairies  Cooperative  (Infent 
Formula/Dairy  Products),  Preston, 
Minnesota. 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  'To 


prov!  de  for  the  establishment  *  •  •  of 
forer  n-trade  zones  in  ports  of  entry  of 
the  I  nited  States,  to  expedite  and 
encoi  irage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-|lu)  (the  Act),  the  Foreign-Trade 
Zonei;  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privi  ege  of  establishing  foreign-trade 
zonei  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Wl  areas,  the  Board's  regulations  (15 
CFR  tart  400)  provide  for  the 
estab  ishment  of  special-purpose 
subzones  when  existing  zone  facilities 
canm  )t  serve  the  specific  use  involved; 

Wl  ereas,  an  application  from  the 
Great  sr  Metropolitan  Area  Foreign 
Tradi  Zone  Commission,  grantee  of 
Forei  jn-Trade  Zone  No.  119,    ■ 
Minn  aapolis/St  Paul,  Mirmesota,  area, 
for  ai  thority  to  establish  a  special- 
purpi  )se  subzone  for  export  activity  at 
the  iiiiant  fmmuia/dairy  products 
mam  facturing  plant  of  Wisconsin 
Dairii  >s  Cooperative  in  Preston. 
Minn  ssiAa,  was  filed  by  the  Board  on 
Febn  ary  17. 1993,  and  notice  inviting 
publi::  comment  was  given  in  the 
Fedn  al  Register  (FTZ  Docket  6-93,  58 
FR  i:  834,  3-1-93);  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Boan  's  regulations  are  satisfied,  and 
that  { pproval  of  the  application  for 
expoi  t  processing  is  in  the  pubUc 
inten  st; 

No  w,  therefore,  the  Board  herel^ 
autlu  ri2es  the  establishment  of  a 
subzone  (Subzone  1190)  at  the 
Wisconsin  Dairies  Cooperative  plant  ia 
Prestin,  Minnesota,  at  the  location 
descnbed  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
includmg  §400.28,  and  subject  to  the 
further  requirement  that  all  foreign- 
origin  dairy  products  admitted  to  the 
subzone  shall  be  reexported. 


Anttdumping  duly  proceedngs: 

Bfazit  Brass  Sheet  &  S»ip  (A-351-«03)  _ 

Canada:  Brass  Sheet  &  Strip  (A-122-601) 

Canada:  Cokx  Picture  Tubes  {A-1 22-605) 

France:  Anhydrous  So(fium  MetasiSicate  (A-427-'0d8) 

Japan:  Co»or  Piclure  JJtxs  (A-688-609)  „ 

Singapore:  Cotor  Picture  Tubes  (A-^59-601)  .... 

Spain:  Potassium  Pennanganafie  (A-46»-007) .. 

South  Atnca:  Low^uming  Brazing  Capper  Wire  an^l  Bod  (A-791-602) 

Ta««n:  Certain  Stainless  Steel  Cooking  Ware  (A-$e:i-603) 

The  People's  Republic  o<  China:  Potassium  PermariganaJe  (A-570-001) 

The  Republic  of  Korea:  Brass  Sheet  &  Strip  (A-68^^B03) 

The  Republic  ot  Korea:  Color  Picture  Tubes  (A-58(  ^-605) 

The  RepiWic  o»  Korea:  Stainless  Steel  Cooking  W,  re  (A-€80-€0t) 
Suspension  agreements: 

Canada:  Potassium  ChkifWe  (A-i  22-701)  

CotontM:  Minahm  CamaMons  (C-301-601) .... 

OohMibia:  Roses  and  Olhw  Fresh  Cut  Flowers  (&boi  ^003) 

Casta  Rica:  Frssh  Cut  FkMM«sK>-223-601) 


Signed  at  Wa.shington.  DC.  this  23rd  d^  of 
Oecemberl993. 

Baiiara  1.  Stafibrd. 

Acting  Assistant  Secretary  of  Commerce  for 
Impott  Administration,  Chairman,  Committee 
of  Ahemates,  Foreign-Trade  Zones  Board. 

Attest: 
lohn  J.  Da  Ponte.  Jr., 
Executive  Secretary. 
IFR  Doc.  94-162  Filed  1-4-94;  8:45  am] 

BILUNO  COOC  3S10-OS-P 


Intemationai  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation^  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Intemationai  Trade 
Administration/Import  Administratton, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 
OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  January  31. 1994.  interested 
parties  may  reqtiest  administrative 
review  of  the  foflowing  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  January  for  the 
following  periods: 


Period 


01,'01/93-12O1/93 
01/01.'93-12/31/93 
01/01/93-12/31/93 
01/01/95-12/31/93 
01/01/93-12/31/93 
01/01/93-1^31/93 
01/01/9S-12/31/93 
01/01/93-1201/93 
01/0l/93-12O1)«93 
01/01/93-12^1/93 
01/01/93-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93' 

01/01/93-12/31/93 
01/01/93-1201/93 
01/01/93-12/31/93 
01/01/9»-12931/93 
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Hungary:  Truck  Trailer  Axle  and  Brake  Assembliea  (A-437-001) 
Countervaibng  duty  proceedings: 

Argertina:  ^ton-Rubber  Footwear  (C-357-0S2) 

Brazit.  Brass  Sheet  &  Strip  (C-351-604)  ..„ 

Ecuador  Fresh  Cut  FtowefS  (C-33t-601) 

The  Republic  of  Korea:  Stainless  Steel  Cockware  (C-680-^602)  . 

Spain:  Stamless  Sleel  Wire  Rod  {C-469-004) 

Taiwan:  Stainless  Steel  Cookwsra  (C-«83-604) 

Thaland:  BuB-WeW  Pipe  FIBings  (C-649-«04)  


0l/0V8»-T2Ot/93 

01/01/93-12/31^93 
01/01/93-12/31/33 
01/01/93-12/31/93 
01/01/0^12/31/93 
01/01/33-1231/93 
Ot/01/93-12/31OT 
01/01/93-1201/93 


In  accordance  with  §§  353.22(8)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  perty  must 
specify  for  which  individual  prodiM:ers 
or  resellers  covered  t>y  an  antkhunfMng 
findir)g  or  order  it  is  requesting  a 
review,  and  the  requesting  party  nrusi 
state  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  • 
producer  if  that  producer  also  resell* 
merchandise  from  other  suppliers) 
which  was  produced  In  OMira  than  one 
country  of  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  reselleHs)  arid  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  Intemationai 
Trade  Adroinistrabon.  room  B-099,  U.S. 
Department  of  Cormserce.  Washi.ngton. 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  ret^uests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  Pamela  Woods, 
in  room  3069-A  of  the  main  Commerce 
Building.  Purther,  in  accordance  with 
§  353.31(g)  or  355.31tg)  of  the 
Commerce  Regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list.  The 
Department  will  publish  in  the  Federal 
Register  a  notice  cf  "htitiation  of 
Antidumping  (Countervailing)  Dtjfy 
Administrative  Review",  for  requests 
received  by  January  31, 19^. 

If  the  DeparUnent  does  not  receive,  by 
January  31. 1994,  a  request  for  review  of 
entries  covered  by  an  order  or  fiodirg 
listed  in  this  notice  and  for  the  period 
identified  above,  the  DefMitnvenl  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  dut.«s  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  lor  bond  for)  estimated 
anlidumpu^  or  coantervaiUng  duties 
required  on  those  entries  at  the  tune  of 
entry,  or  withdrawal  from  warehouse, 


for  corwumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
intemationai  trading  community. 

Dated:  December  22, 1993. 
Roland  L.  MacOonald, 
Acting  Deputy  Assistoat  Secretory  for 
Complktace. 

[FR  Doc  94-164  Filed  1-4-94;  8:45  am| 
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Preliminery  Determination  of  Sales  at 
Less  Ttian  Fair  Value  and 
Postponement  of  Hnal  Determination: 
SetMCic  Acid  From  the  People'a 
Repuk>i4c  of  China 

AGENCY:  Import  Administration, 
Intemationai  Trade  Admin.^tration. 
Department  of  Commerce. 
EFFECnVB  DATE:  )anuary  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  C  Smith.  Office  of  Antidumpii^ 
Investigations.  Import  Administration. 
International  Trade  AdmLnistration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-1766. 

Prelimiaary  Determinatioa 

We  preliminarily  determine  that 
sebacic  acid  from  the  People's  Republic 
of  China  (fTlC)  is  being,  or  is  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  733  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liq;iidation" 
st^ion  of  this  rtotice. 

CaseKistory 

Since  the  initiation  of  this 
investigation  (58  FR  43339,  August  16. 
1993).  the  following  events  have 
occurred. 

On  August  16, 1993,  the  Depa.'linent 
of  Commerce  (the  Department)  sent  the 
PRC's  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  (KICVTEC)  a 
mini-Sectian  A  qoestionDaire  U-e.,  the 


section  regarding  sales  volume  and 
value). 

On  September  2, 1993.  the  U.S. 
Intemationai  Trade  Commission  (TTC) 
notified  the  Department  of  its 
prelimirtarv  determination  that  there  is 
a  leason^M  indication  thai  an  industry 
in  tlm  United  States  is  materially 
injured  by  reason  of  imports  of  sebacic 
acid  from  the  PRC  that  are  allegedly 
sold  at  less  than  fair  value. 

On  September  27. 1993,  MOFTEC 
submitted  its  mini-Section  A  response 
and  on  September  30, 1993,  the 
Department  sent  MOFTEC  the 
antidumping  questionnaire.  fThia 
antidumping  questionnaire  is  divided 
into  three  sections  and  two  attachmerrts: 
(1)  Section  A  requests  general 
information  on  each  company:  (2) 
Section  C  requests  information  on,  and 
a  lisling  of,  U.S.  sales  made  during  the 
period  of  the  investigation  (POF);  (3) 
Section  D  requests  information  on  the 
production  process;  (4)  Attachment  I 
requests  information  for  a  market- 
oriented  industry  (MOI)  claim;  and  (5) 
Attachment  11  requests  information  for  a 
separate  rates  claim.)  As  a  courtesy,  we 
sent  a  copy  of  the  qiiestionnaire  to  those 
companies  identified  as  possible 
exporters  of  sebacic  acid  to  the  United 
Stales. 

On  September  30. 19<*3,  we  request(>d 
that  the  petitioner,  four  exporters 
(•■respondents")  who  had  entered  a 
notii:e  of  appearance  before  the 
Department  (StrKx:bem  Intemationai 
Chemicals  Company  (SifKxJtem 
International),  .*^inoch€m  JiangMi  I.mpcrt 
Ik  Export  Corporation,  Tianjin 
Chernicals  Imjiort  &  Export  Cor^^oration 
(Tianjin),  and  Guangdong  Chemicals 
Import  ft  Export  Corporation 
(Guangdong)),  and  MOFTEC  submit  any 
publicly  available  published 
informp.tion  that  they  wished  the 
Department  to  consider  when  valurng 
the  factors  of  production  in  this 
investigation. 

On  October  22, 1993,  the  same  lour 
exporters  who  had  entered  a  notice  of 
appearartoe  sukunitled  responses  to 
Section  A  of  the  questioftnaire.  On 
October  29, 1993,  we  sent  each 
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company  a  Section  A  deficiency 
questionnaire. 

On  November  1. 1993,  the  four 
exporters  submitted  responses  to 
Sections  C  and  D  and  Attachments  I  and 
n  of  the  questionnaire.  On  November  9, 
1993.  we  sent  MOFTEC  an  Attachment 
I  supplemental  questionnaire.  Also  on 
November  9, 1993,  we  sent  the  four 
exporters  deficiency  questionnaires  on 
Sections  C  and  D  and  Attachment  I. 

On  November  12, 1993,  we  received 
Section  A  deficiency  responses  from  the 
four  exporters. 

On  November  16. 1993,  the  petitioner 
and  the  four  exporters  submitted 
publicly  available  published 
information. 

On  November  16. 1993,  we  sent  a 
letter  to  each  of  the  13  non-responding 
PRC  exporters  to  whom  we  had  sent  a 
copy  of  the  questionnaire.  We  again 
requested  that  they  respond  to  the 
Department's  questionnaire  or  provide  a 
certification  that  they  did  not  export  or 
sell  subject  merchandise  during  the  POI. 

Also  on  November  16, 1993,  we  sent 
supplemental  Attachment  II 
questionnaires  to  MOFTEC  and  the  four 
responding  exporters. 

On  November  19, 1993.  the 
Department  sent  to  the  petitioner  and 
the  four  exporters  a  publicly  available 
published  information  deficiency 
questionnaire.  On  November  23, 1993, 
the  petitioner  provided  comments  on 
the  information  submitted  by  the  four 
exporters. 

On  November  26, 1993,  we  sent  a 
letter  to  the  Guangdong  and  Jiangsu 
provincial  governments  and  the  Beijing 
municipal  government  requesting 
information  in  order  to  more  completely 
evaluate  the  issue  of  whether  the  four 
exporters  should  receive  separate 
antidumping  duty  rates. 

On  November  29, 1993,  we  received 
Sections  C  and  D  deHciency  responses 
from  the  four  exporters. 

From  November  29, 1993,  through 
December  3, 1993,  we  received 
certifications  from  three  Chinese 
exporters  (Sinochem  China  National 
Chemicals  Import  &  Export  Corporation, 
Yunnan  Minmetals  &  Chemicals  Import 
&  Export  (Group)  Corporation,  and 
Shanghai  Chemicals  Import  and  Export 
Corporation)  which  state  that  each 
entity  did  not  ship  sebacic  acid  to  the 
United  States  during  the  POI. 

On  December  3. 1993.  the  four 
exporters  provided  a  response  to  the 
Department's  publicly  available 
published  information  deficiency 
questionnaire. 

On  December  13, 1993,  we  received  a 
letter  from  MOFTEC  objecting  to  the 
November  26. 1993,  questionnaires  we 
sent  to  the  provincial  and  municipal 
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On  December  17. 1993. 
a  response  to  our  November 
separate  rates  clarification 
from  the  Guangdong 
ion  of  Foreign  Economic 
and  Trade.  On  December  20, 
received  a  response  fi"om  the 
J  rovincial  government. 

December  20.  respondents 
that,  in  the  event  of  an 
determination  in  this 
ion.  the  Department  postpone 
determination  an  additional  60 
the  date  of  publication  of  the 
}  preliminary  determination. 
'  Postponement  of  Final 
ion"  section  of  this  notice, 
r  23,  1993,  we  received  a 
from  the  Beijing  municipal 
but  we  did  not  receive  a 
to  our  supplemental 

II  questionnaire  from 
or  from  the  four  responding 


Scope  of  Investigation 

The  pr  iducts  covered  by  this 
investiga  tion  are  all  grades  of  sebacic 
acid,  a  dicarboxylic  acid  with  the 
fonnula  CH2)h(COOH)2.  which  include 
but  are  n  }t  limited  to  CP  Grade  (SOOppm 
maximuii  ash,  25  maximum  APHA 
color),  Purified  Grade  (lOOOppm 
maximuti  ash.  50  maximum  APHA 
color),  ar  d  Nylon  Grade  (SOOppm 
maximui  i  ash.  70  maximum  APHA 
color).  T  le  principal  difference  between 
the  grade  s  is  the  quantity  of  undesirable 
ash  and  <  olor.  Sebacic  acid  contains  a 
minimur  i  of  85  percent  dibasic  acids  of 
which  th }  predominant  species  is  the 
Cio  dibas  c  acid.  Sebacic  acid  is  sold 
generall)  as  a  free-flowing  powder/ 
Hake. 

Sebaci :  acid  has  numerous  industrial 
uses,  inc  uding  the  production  of  nylon 
6/10  (a  p  )lymer  used  for  paintbrush  and 
toothbru!  ih  bristles  and  paper  machine 
felts),  pla  sticizers,  esters,  automotive 
coolants,  polyamides,  polyester  castings 
and  film! .  inks  and  adhesives, 
lubricants,  and  polyurethane  castings 
and  coati  ngs. 

Sebacit  acid  is  currently  classifiable 
under  subheading  2917.13.00.00,  of  the 
Harmoni  ted  Tariff  Schedule  of  the 
United  S  ates  (HTSUS).  Although  the 
HTSUS  s  ibheading  is  provided  for 
convenie  ice  and  customs  purposes,  our 
written  dpscription  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  ofl  Investigation 

The  POI  is  January  1, 1993,  through 
June  30. 1993. 

Market-C  riented  Industry 

All  of  t  ie  respondents  in  this 
investiga  ion  have  claimed  that  the 


sebacic  acid  industry  is  an  MOI.  In  their 
November  1, 1993,  responses,  the 
respondents  claim  that  all  of  the 
manufacturers'  material  and  non- 
material  inputs  used  to  produce  sebacic 
acid  were  purchased  at  market-driven 
prices  during  the  POI  and  that  none  of 
the  factories  or  the  factories'  suppliers 
produced  any  of  the  inputs  for  sebacic 
acid  for  in-plan  production. 
Accordingly,  these  respondents  state 
that  it  is  appropriate  for  the  Department 
to  use  the  PRC  prices  for  material  and 
non-material  inputs  for  valuing  the 
inputs  used  to  produce  sebacic  acid. 

In  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sulfanilic 
Acid  from  the  People's  Republic  of 
China  (57  FR  9409.  9411;  March  18. 
1992)  (Sulfanilic  Acid),  the  Department 
set  forth  the  following  criteria  to  be  used 
in  determining  whether  an  MOI  exists 
in  an  economy  which  would  otherwise 
be  considered  non-market: 

•  For  merchandise  under 
investigation,  there  must  be  virtually  no 
government  involvement  in  setting 
prices  or  amounts  to  be  produced.  For 
example,  state-required  production  of 
the  merchandise,  whether  for  export  or 
domestic  consumption  in  the  non- 
market  economy  country  would  be  an 
almost  insuperable  barrier  to  finding  a 
market-oriented  industry. 

•  The  industry  producing  the 
merchandise  under  investigation  should 
be  characterized  by  private  or  collective 
ownership.  There  may  be  state-owned 
enterprises  in  the  industry  but 
substantial  state  ownership  would 
weigh  heavily  against  finding  a  market- 
oriented  industry. 

•  Market-determined  prices  must  be 
paid  for  all  significant  inputs,  whether 
material  or  non-material,  and  for  an  all 
but  insignificant  proportion  of  all  the 
inputs  accounting  for  the  total  value  of 
the  merchandise  under  investigation. 
For  example,  an  input  price  will  not  be 
considered  market-determined  if  the 
producers  of  the  merchandise  under 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the 
producers  at  government  direction. 
Moreover,  if  there  is  any  state-required 
production  in  the  industry  producing 
the  input,  the  share  of  state-required 
production  must  be  insignificant. 

If  these  conditions  are  not  met.  then, 
pursuant  to  19  CFR  353.52,  the 
producers  of  the  merchandise  under 
investigation  will  be  treated  as  non- 
market  economy  (NME)  producers,  and 
the  foreign  market  value  will  be 
calculated  by  using  prices  and  costs 
from  a  surrogate  country,  in  accordance 
with  sections  773(c)(3)  and  (4)  of  the 
Act. 
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On  Nov«n>ber  9.  we  issued  »n  MCH 
deficiency  questionnaire  to  the 
respoTiuerts  and  s«nt  a  supplemental 
MOI  questionnsire  to  MOFTEC  This 
questionnaire  contained  questions 
concerning  the  identity  of  the  entire 
sebacic  acid  industry,  the  ownership  of 
all  entities  which  produce  sebecic  arid 
or  supply  inputs  used  to  produce 
sebacic  acid,  and  whether  any  inputs 
were  subject  to  in-pIan  production. 
Since  we  did  not  receive  the  responses 
to  our  questionnaire  on  December  23. 
1993,  we  did  not  have  sufficient 
information  on  the  record  for  our 
preliminary  determination  to  determine 
whether  the  sebacic  add  industry 
during  the  POI  was  an  MOH.  Therefore, 
we  will  address  the  respondents*  MOI 
claim  in  our  final  determination. 

Separate  Rates 

To  determine  whether  an  NME 
exporter  is  eligible  for  a  separate 
antidumping  duty  rate,  the  Department 
first  analyzes  ownership.  If  an  exporter 
is  owned  by  the  centra)  government,  the 
Department  will  not  issue  a  separate 
rate  for  that  exporter.  Instead,  the 
Department  assigns  to  alt  exporters 
owned  by  the  central  government  a 
single,  wetghted-average  margin. 

In  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Vahie:  Certain  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  from  the  People's 
Republic  of  China  (58  FR  37908;  July  14. 
1993),  the  D»)p>artn)ent  determined  that 
NME  exporters  owned  by  the  central 
government  are  not  eligible  for 
antidumping  duty  rates  separate  from 
each  other  because  ownership  by  the 
central  government  enables  the 
government  to  manipulate  prices, 
whether  or  not  it  takes  advantage  of  its 
opportunity  to  do  so  during  «be  PCH. 
Accordingly,  entities  own^  by  ttie 
central  government  cannot  be  eligible 
for  rates  different  or  separate  from  each 
other.  To  calculate  a  rate  for  exporters 
owned  by  the  central  government,  the 
Departmextt  requires  that  all  potential 
respondents  that  are  owned  hy  the 
central  government  reply  to  the 
antidumping  questionnaire.  Oaiy 
complete  responses  from  all  the  entities 
owned  by  the  central  government  could 
enable  the  Department  to  calculate  a 
weighted-average  aatidu^ing  margin 
for  the  central  govemment-controIlM} 
entities. 

In  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Vahw:  Certain  Helical 
Spring  Lock  Washers  from  the  People's 
Repubdic  of  China  (58  FR  48833; 
September  20, 1993)  (Lock  Washers), 
the  Department  detarmlned  that  if  an 
exporter  ia  not  owned  by  the  cantraf 
govemiDenl  the  Depaitmepit  will 


consider  issuing  a  seperate  rate.  This  is 
because  the  opportunity  for  the  central 
govemmenl  to  manrpulafa  the  exporter's 
prices  is  less  than  its  opportunity  to 
control  the  prices  of  enterprises  owned 
by  the  central  government.  However,  as 
in  the  case  of  exporters  owned  by  the 
central  government,  it  would  still  be 
possible  for  enterprises  under  common 
ownership  (e.g..  provincial 
governments,  local  governments, 
ccllectives.  etc.)  to  have  their  prices 
manipulated  by  the  common  owner.  All 
firms  under  common  ownership  which 
produce  or  sell  subject  merchandise 
during  the  POI  must  cooperate  in  the 
investigation  to  enable  the  Department 
to  calculate  a  weishted-average 
dumping  margin  for  them. 

In  this  investigation,  MOFTEC  has 
informed  the  Department  that  the 
central  government  does  not  ovm  any  of 
the  responding  exporters  of  sebacic 
acid.  Furthermore,  the  resporiding 
exporters  stated  for  the  record  that  they 
do  not  share  ownership  with  each  other 
or  with  any  other  exporter  of  sebacic 
acid.  Because  n on- responding  exporters 
of  sebacic  acid  are  located  in  the  same 
municipality  as  Sinochem  International 
and  in  the  same  province  as  Guangdong, 
we  requested  separate  rates  information 
from  the  Beijing  municipal  government 
and  Guangdong  provincial  government. 
We  also  requested  similar  information 
from  the  Jiangsu  provincial  government. 
Though  we  have  n>ceived  a  response 
from  the  Guangdong  and  Jiangsu 
prtnincial  governments,  we  received  a 
response  from  the  Beijing  municipal 
government  too  late  to  consider  for  the 
preliminary  determination.  Af^or 
examining  the  responses  submitted  by 
the  Guangdong  and  Jiangsu  provincial 
govenmients.  we  are  concerned  that  the 
PRC  goi'enunent  agencies  have  not 
provided  information  requested  by  the 
Department  in  an  NME  investigation. 
Because  the  responding  companies  have 
stated  on  the  record  that  they  are  not 
owned  by  the  central  government  or  any 
other  Jurisdiction  or  entity  that  owns 
other  exporters  of  sebacic  acid,  the  lack 
of  information  in  the  two  local 
government  resporrees  to  our 
questionnaire  should  not  control  our 
separate  rates  decision  for  the 
preliminary  determination.  However, 
we  encourage  provincial  and  municipal 
government  entities  to  respond,  with  the 
assistance  of  MOFTEC  if  appropriate, 
because  this  issue  will  be  reconsidered 
before  making  the  final  separate  rates 
determinetion  In  this  investigation. 

Given  that  each  of  the  four  responding 
exporters  states  that  it  is  neither  owned 
by  the  central  govemmeitf  nor  owned  by 
another  jurisdiction  or  entity  that  a^ 
owns  other  exporten  of  tiw  sttbject 


merchandise,  we  have  determined  that 
these  respondents  are  eligible  to  be 
considered  for  separate  rates.  The 
criteria  the  Department  relies  upon  to 
establish  whether  or  not  separate  rates 
are  appropriate  are  those  put  forward  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  ReptiSlic  of  China  (56  FR 
20588;  May  6,  1991)  (Sp-arklers).  Under 
the  Sparklers  criteria,  the  Department 
issues  separate  rates  where  respondents 
can  demonstrate  both  o  de  fure  and  de 
facto  absence  of  central  government 
control  over  export  activities. 

In  this  investigation,  each  of  the  four 
cooperative  exporters  has  documented 
that  its  business  Hcense  provides  that  its 
ownership  is  distinguished  from 
central-government  ownership,  hi 
addition,  MOFTEC  has  stated  that  it 
does  not  own  or  control  the  exporters  or 
producers  of  sebacic  acid.  This 
information  indicates  that  there  is  a  de 
jure  absence  of  central  government 
control. 

Each  of  the  four  cooperating 
respondents  has  asserted  and  provided 
evidence  such  as  sales  contracts  that  it 
establishes  its  own  export  prices  and 
keeps  the  proceeds  of  its  export  sales 
and  that  its  management  operates  with 
complete  autonomy.  This  information 
indicates  the  de  facto  absence  of  central 
govenunent  control  with  respect  to 
exports.  Consequently,  we  have 
determined  that  tbes^  four  cooperating 
exporters  have  met  the  criteria  set  forth 
in  Sparklers  and  we  have  used  their 
information  to  calculate  a  separate  rale 
for  each  of  them. 

Surrogate  Country 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factors  of 
producrtion,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  country,  and  that 
are  signiScant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  and  Pakistan  are 
the  most  comparable  to  the  PRC  In 
terms  of  overall  economic  development, 
based  on  per  capita  gross  national 
product  (CNP),  the  national  distribution 
of  labor,  and  growth  rate  in  f>er  capita 
GNP.  (See  memorandum  from  the  OfQce 
of  Policy  to  David  L.  Binder,  dated 
September  29. 1993.)  The  Department 
has  also  determined  that  India  is  a 
producer  of  the  subject  merchandise. 
Because  India  fulfills  both  requirements 
outlined  in  the  statute.  India  is  the 
preferred  surrogate  country  for  purposes 
of  valuing  the  Actors  of  production  used 
in  producing  the  subject  mochandise. 
In  cases  wdieie  we  were  unable  to  obtain 


surrogate  values  from  India,  we  have 
used  values  obtained  in  Pakistan. 
Specifically,  we  have  resorted  to 
Pakistan  for  two  surrogate  values,  where 
publicly  available  published  values  in 
India  were  either  significantly  outdated 
or  not  obtainable.  We  have  obtained  and 
relied  upon  publicly  available 
published  information  wherever 
possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  sebacic 
from  the  PRC  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

For  those  exporters  that  responded  to 
the  Department's  questionnaire,  we 
calculated  purchase  price  based  on 
packed,  CIF  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  ocean  freight, 
marine  insurance,  and  foreign 
brokerage. 

We  based  the  deduction  for  foreign 
inland  freight  on  freight  rates  in  India, 
as  the  respondents  reported  the  use  of 
PRC  transportation  services  in  incurring 
this  charge.  The  resporidents  also 
reported  the  use  of  PRC-based  providers 
for  ocean  freight  and  marine  insurance. 
We  based  ocean  freight  on  the  current 
tariff  rate  in  the  Asia  North  America 
Eastbound  Rate  Agreement. 

For  foreign  brokerage  and  handling 
and  marine  insurance,  we  used  publicly 
summarized  versions  of  these  two 
expenses  reported  in  the  antidumping 
duty  investigation  of  sulfur  dyes, 
including  sulfur  vat  dyes,  from  India 
(see  memorandum  to  the  file  dated 
December  27. 1993). 

Foreign  Market  Value 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  these  respondents.  The 
factors  used  to  produce  sebacic  acid 
include  materials,  labor,  and  energy.  To 
calculate  FMV,  the  reported  factors  of 
production  were  multiplied  by  the 
appropriate  surrogate  values  for  the 
diuerent  inputs."  (For  a  complete 


analysis  a  '  the  surrogate  values  used, 
see  our  pr  iliminary  concurrence 
memorandum,  dated  December  27, 
1993.) 

In  deter  nining  which  surrogate  value 
to  use  for  /aluing  each  factor  of 
productio  i,  we  selected,  where 
possible,  I  le  publicly  available 
published  value  which  was:  (1)  An 
average  ni  m-export  value;  (2)  within  the 
POI;  (3)  pi  oduct-specific;  and  (4)  tax- 
exclusive. 

We  use(   surrogate  transportation  rates 
to  value  ii  land  freight  from  the  factories 
to  ports.  Ill  the  case  of  material  inputs, 
we  also  u!  ed  surrogate  transportation 
rates  to  \i  lue  the  transportation  of 
inputs  to  he  factories.  In  those  cases 
where  a  respondent  failed  to  provide 
transportation  distances,  we  applied  the 
longest  tn  ick  rate  from  our  surrogate 
data  as  be  >t  information  available  (BIA). 

To  valu }  castor  oil,  we  used  publicly 
available  )ublished  information  from 
The  Time  ;  of  India.  This  source 
provided  i  non-export  price  during  the 
POI. 

To  valu )  caustic  soda,  sodium 
chloride,  :inc  oxide,  phenal,  and 
glycerine  we  used  publicly  available 
publisheq  information  from  Chemical 
Business.  [This  source  provided  a  non- 
export  pri  :e  during  the  POI  which  did 
not  appea  *  to  include  Indian  excise  or 
provincia  sales  taxes. 

To  valu  3  sulfuric  acid,  cresol,  and 
caproyl  al  :ohol,  we  used  publicly 
available  >ublished  information  from 
Chemical  Weekly.  This  source  provided 
a  non-exp  ort  price  during  the  POI  which 
was  inclu  iive  of  taxes.  However, 
because  w  e  did  not  have  the  necessary 
informatii  m  to  deduct  taxes,  we  did  not 
remove  th  e  taxes  from  these  prices. 

To  valu }  activated  carbon  and  fatty 
acid,  we  v  sed  publicly  available 
publishec  information  from  the 
Monthly  I  ;tatistics  of  the  Foreign  Trade 
of  India.  1 1  addition,  to  value  macropore 
resin  we  i  sed  a  comparable  products 
price  fron  Monthly  Statistics  of  the 
Foreign  T  -ade  of  India.  This  source  was 
the  only  c  ne  we  found  which  provided 
publicly  6  vailable  published  price 
informati  in  for  these  material  inputs. 
Because  t  lese  prices  were  prior  to  the 
POI,  we  a  Ijusted  the  factor  values  to 
account  f<  r  inflation  between  the  time 
period  in  question  and  the  POI  using 
wholesala  price  indices  (WPIs) 
published  in  International  Financial 
Statistics  IIFS)  by  the  International 
Monetary|Fund  (IMF). 

To  value  steam  coal,  we  used  publicly 
available  published  information  from 
the  1993  OECD  lEA  Statistics.  This  was 
the  most « urrent  publicly  available 
publishe(  information  we  found  that 
provided  i  price  for  steam  coal.  Because 


the  price  quoted  was  prior  to  the  POI. 
we  adjusted  the  factor  values  to  account 
for  infiation  between  the  time  period  in 
question  and  the  POI  using  WPIs 
published  in  IFS  by  the  IMF. 

To  value  electricity,  we  used  publicly 
available  published  information  from 
the  Monthly  Statistical  Bulletin 
published  by  the  Pakistani  Federal 
Bureau  of  Statistics.  This  source 
provided  an  electricity  rate  for 
industrial  use  in  the  POI.  We  found  that 
the  published  information  for  Indian 
electricity  rates  was  either  outdated  or 
appeared  to  be  non-specific. 

To  value  water,  we  used  a  cable  from 
the  U.S.  consulate  in  Pakistan.  We  used 
this  cable  because  we  could  not  locate 
a  value  for  water  in  any  Indian  or 
Pakistani  publication.  Becausie  the  price 
contained  in  the  cable  was  for  a  period 
prior  to  the  POI,  we  adjusted  the  factor 
values  to  account  for  inflation  between 
the  time  period  in  question  and  the  POI 
using  WPIs  published  in  IFS  by  the  IMF. 

To  value  labor  costs,  we  used  the 
International  Labor  Office's  1992 
Yearbook  of  Labor  Statistics.  To 
determine  the  number  of  hours  in  an 
Indian  workday,  we  used  the  Country 
Reports:  Human  Rights  Practices  for 
1990.  Because  the  published  labor  rate 
was  prior  to  the  POI.  we  adjusted  the 
factor  values  to  account  for  infiation 
between  the  time  period  in  question  and 
the  POI  using  the  consumer  price  index 
published  in  IFS  by  the  IMF. 

To  value  factory  overhead,  selling, 
general  and  administrative  expenses, 
and  profit,  we  calculated  percentages 
based  on  elements  of  industry  group 
income  statements  ftt)m  The  Reserv-e 
Bank  of  India  Bulletin.  We  did  not 
include  an  amount  for  energy  in  our 
factory  overhead  calculation. 

To  calculate  FMV  for  one  ton  of 
sebacic  acid,  we  added  each  of  the  costs 
derived  above.  We  also  added  to  FMV, 
where  appropriate,  an  amount  for 
packing  labor  based  on  the  appropriate 
Indian  wage  rate,  and  an  amount  for 
packing  materials  based  on  Indian 
prices  from  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India.  We  made  no 
adjustments  for  selling  expenses. 
Finally,  we  added  surrogate  freight  costs 
for  the  delivery  of  inputs  and  packing 
materials  to  tl^factories  producing 
sebacic  acid.  ^ 

In  this  investigation,  respondents 
stated  that  the  factories  produce  three 
valuable  by-products  (glycerine,  fatty 
acid,  and  caproyl  alcohol)  in  the  course 
of  producing  sebacic  acid.  Respondents 
maintain  that  the  Department  should 
deduct  the  value  of  these  three  by- 
products from  thecost  of  manufacture. 
We  disagree  with  the  respondents  that 
the  products  are  all  by-products,  and 
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that  the  value  of  each  should  be 
deducted  from  the  cost  of  manufacture 
of  sebacic  add.  Rather,  as  discussed 
below,  we  agree  that  fatty  acid  is  a  by- 
product but  determine  that  glycerine 
and  caproyl  alcohol  should  not  be 
considered  by-products  in  this  case. 

The  three  products  in  question  are  all 
yielded  during  the  production  of  sebacic 
acid  and  the  products  are  an 
unavoidable  consequence  of  the 
production  of  sebacic  acid.  These 
products  are  produced  from  the  same 
raw  materials,  by  the  same  equipment, 
during  the  same  manufacturing 
operations,  as  those  used  for  sebacic 
acid. 

In  accordance  with  generally  accepted 
accounting  principles,  by-products  are 
treated  difl^erently  from  other  types  of 
oroducts  (i.e.  joint  or  co-products)  for 
purposes  of  determining  a  product's 
costs.  The  distinction  between  by- 
products and  these  other  products  is 
based  on  relative  sales  value.  By- 
products are  identified  by  their 
relatively  insignificant  sales  value, 
whereas  these  other  products,  regardless 
how  they  are  referred  to,  generally  have 
significant  sales  value  relative  to  the 
product  under  investigation.  In  this 
case,  we  determined  whether  the  value 
of  a  product  was  significant  or 
insignificant  based  on  the  quantity 
yielded  and  the  value  assigned  to  each 
product. 

To  determine  the  relative  values  of  all 
subsidiary  products  and  the  subject 
merchandise,  we  took  into  account  the 
fact  that:  (1)  The  factories  generally  sell 
the  subsidiary  products  in  the  domestic 
market;  (2)  the  factories  sell  sebacic  acid 
in  the  domestic  market;  (3)  the  PRC 
renminbi  is  a  non-convertible  currency; 
and  (4)  the  factories'  costs  and  profits 
have  not  been  considered  because  we 
have  not  yet  addressed  respondents' 
MCI  claim.  In  accordance  with  the 
hierarchy  for  preferred  input  values  as 
set  forth  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cartran  Steel  Butt-Weld  Pipe  Fittings 
From  the  People's  Republic  of  China,  57 
FR  21058  (May  18, 1992)  (Comment  4) 
and  the  publicly  available  published 
information  selection  methodology 
noted  above,  we  used  surrogate  values 
from  India  for  sebacic  acid,  glycerine, 
caproyl  alcohol,  and  fatty  acid  to 
determine  the  relative  value  of  each 
product  based  on  the  production  of  one 
metric  ton  of  sebacic  acid,  as  well  as  to 
determine  the  total  value  of  one  metric 
ton  of  sebacic  acid. 

In  this  case,  we  determine  that  fatty 
add  is  a  by-product  because  the  overall 
value  of  fatty  add  is  insignificant 
compared  to  the  relative  value  among 
all  of  the  "subsidiary"  products  and  the 


subject  merchandise.  As  a  by-product, 
we  subtracted  the  sales  revenue  of  fatty 
add  from  the  production  costs  of  the 
other  products. 

For  purposes  of  the  preliminary 
determination,  we  determine  that 
glycerine  and  caprovl  alcohol  are  not 
by-products.  The  value  of  glycerine  for 
two  of  the  four  fadories  and  the  value 
of  caproyl  alcohol  for  all  four  factories 
is  significant  compared  to  the  relative 
value  of  all  of  the  products 
manufactured  as  a  result  of  or  during, 
the  process  of  manufaduring  sebacic 
acid.  The  reason  why  we  find  that 
glycerine  should  not  be  considered  as  a 
by-product  is  because  we  conclude  that 
the  quantity  of  production  of  this 
product  appears  subjed  to  manipulation 
by  management  based  on  the  variation 
in  the  quantity  yield  among  the  four 
factories. 

Therefore,  we  allocated  the  factor 
inputs,  e.g.,  materials,  used  to  produce 
glycerine  and  caproyl  alcohol,  by  the 
relative  quantity  of  output  of  these  two 
products  and  sebacic  acid.  We  did  not 
allocate  the  amount  of  labor,  energy 
usage  or  factory  overhead  among  the 
products  because  we  did  not  have  the 
information  to  allow  us  to  make 
accurate  adjustments  [See  concurrence 
memorandum,  dated  December  27, 
1993.  for  further  discussion). 

Best  Infonnatioo  Available 

The  Department's  policy,  as  set  forth 
in  Lock  Washers,  is  that  all  potential 
exporters  owned  by  a  given  entity  must 
cooperate  in  our  investigation  in  order 
for  the  response  to  be  considered 
complete. 

MOFTEC  did  not  submit  a 
consolidated  questionnaire  response  on 
behalf  of  all  PRC  exporters  of  sebadc 
acid.  As  noted  above,  the  list  of  PRC 
exporters  of  sebadc  add  submitted  by 
MOFTEC  contained  the  names  of  firms 
which  have  not  responded  to  the 
Department's  antidumping 
questionnaire.  Since  the  Department 
must  receive  an  adequate  questionnaire 
response  from  each  entity  to  which  a 
separate  dumping  rate  can  be  applied, 
all  non-responding  entities  must  receive 
a  PRC  country-wide  rate.  In  the  absence 
of  adequate  questionnaire  responses 
from  the  other  exporters  of  sebacic  acid, 
we  have  based  PRC  country-wide  rate 
on  BIA.  Sedion  776(c)  of  the  Ad 
provides  that  whenever  a  party  refuses 
or  is  unable  to  produce  information 
requested  in  a  timely  maimer  and  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation,  the 
Department  shall  use  BIA.  We  have 
done  so  in  this  investigation. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 


methodology  based  on  the  degree  of 
respondents'  cooperation.  According  to 
the  Department's  two-tiered  BIA 
methodology,  when  a  company  refuses 
to  provide  the  information  requested  in 
the  form  required,  or  otherwise 
significantly  impedes  the  Department's 
investigation,  it  is  appropriate  for  the 
Department  to  assign  to  that  company 
the  higher  of  (a)  the  highest  margin 
alleged  in  the  petition,  or  (b)  the  highest 
calculated  rate  of  any  respondent  in  the 
investigation.  This  methodology  for 
assigning  BIA  has  been  upheld  by  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit.  [See  Allied-Signal  Aerospace 
Co.  v.  United  States,  996  F.2d  1185 
(Fed.  Cir.  1993):  see  also  Krupp  Stohl 
AG  et  al.  v.  L^nifed  States,  822  F.  Supp. 
789  (CJT 1993).)  Because  some  PRC 
exporters  refused  to  answer  the 
Department's  questionnaire,  we  find 
that  they  have  been  uncooperative  in 
this  investigation.  As  BIA  for  these 
exporters,  we  are  assigning  the  highest 
margin  provided  in  the  petition  (243.40) 
as  the  PRC  country-wide  rate,  in 
accordance  with  the  two-tiered  BIA 
methodology  under  which  the 
Department  imposes  the  most  adverse 
rate  upon  those  respondents  who  refuse 
to  cooperate  or  otherwise  significantly 
imp>ede  the  proceeding.  No  adjustments 
were  made  to  petitioner's  calculations. 

No  "All  Others"  rate  will  be 
established  for  the  PRC  Instead,  a 
country-wide  rate  is  applied  to  all 
imports  of  sebacic  acid  from  the  PRC  for 
those  PRC  exfKJrters  which  were  unable 
to  demonstrate  that  they  were  entitled  to 
a  separate  rate.  Because  we  are  assigning 
a  country-wide  rate  in  this  situation, 
there  is  no  need  to  assign  an  "All 
Others"  case  deposit  rate  for  PRC 
entities. 

Verificatioa 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Ad,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  sebacic  acid  from  the  PRC  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  exceeds  the 
USP  as  shown  below.  These  suspension 
of  liquidation  instrudions  will  remain 
in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows.  The  PRC 
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countiy-wide  rate  applies  only  to  PRC 
comptmies  not  spec!  Really  listed  below. 


Manufacturer/Producer/Ex- 
porter 

Weighled- 
average 
margin 

percefrtage 

Sinoctiefn  International  Chemi- 
cals Conoanv 

28.04 

Sinoctiem  Jiangsu  Import  &  Ex- 
DOrt  CorDoration 

39.24 

Tianjin  Chemicais  Import  &  Ex- 
port Corporation 

20.01 

Guangdong  Chemicals   Import 
&  Export  Corporation 

40.25 

PRC  country-wde  rate 

243.40 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Postponement  of  Final  Determination 

As  stated  above,  in  accordance  with 
19  CFR  353.20(b),  respondents,  which 
account  for  a  significant  portion  of  the 
merchandise  covered  in  this  proceeding, 
have  requested  in  writing  that,  in  the 
event  of  an  affirmative  determination, 
the  Department  postpone  the  final 
determination  an  additional  60  days 
from  the  publication  of  the  preliminary 
determination.  Accordingly,  because  we 
find  no  compelling  reason  to  deny  the 
request,  we  are  postponing  the  date  of 
the  final  determination  until  not  later 
than  135  days  after  the  date  of 
publication  of  this  notice. 

Public  Conunent 

#  

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  April  8, 
1994,  and  rebuttal  briefs,  no  later  than 
April  13, 1994.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  April  15, 1994,  at  10  a.m.  at  the 
U.S.  E>epartment  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 


request  to  tiie  Assistant  Secretary  for 
Import  Adoiinistration,  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
days  of  the  publication  Of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  addiiess,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the!  issues  to  be  discussed.  In 
addition,  an  executive  summary  of  no 
more  than  ^wo  pages  on  the  major  issues 
to  be  addressed  should  be  submitted 
with  case  briefs.  Briefs  should  contain  a 
table  of  autnorities.  Citations  to  the 
Department's  determinations  and  court 
decisions  s  lould  include  the  page 
number  wl  ere  the  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordanca  with  19  CFR  353.38(b),  oral 
presentatia  ns  will  be  limited  to  issues 
raised  in  th  e  briefs.  If  this  investigation 
proceeds  n  >rmally,  we  will  make  our 
final  deten  lination  on  or  about  May  23, 
1994. 

This  deti  rmination  is  published 
pursuant  t(  section  733(f)  of  the  Act  and 
19  CFR  35il5{a)(4). 


Dated:  De4cmber 
BubaraR. 


Acting  Assi 
AdministraUon 


27. 1993. 
^tafford, 

stant  Secretary  for  Import 
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[A-670-824] 

Postponeiient  of  Final  Antidumping 
Duty  Deter  inination  and  Correction  of 
Ministerial  Errors:  Silicon  Cart>ide 
From  ttie  F  eople's  Republic  of  China 


Injport  Administration, 
Trade  Administration, 
Department  of  Commerce. 


:  January  5. 1994. 
INFORMATION  CONTACT: 

or  Steve  Alley,  Office  of 
Investigations,  Import 
International  Trade 
,  U.S.  Department  of 
14th  Street  and  Constitution 

,  Washington,  DC  20230; 
202)  482-1777  or  (202) 482- 
tively. 


respe  c 
Postponement  of  Final  Determination 

Hainan  ^itian  Electrontech  Co..  Ltd. 
(Hainan),  9iaanxi  Minmetals  (Shaanxi), 
Xiamen  Abrasive  Co.  (Xiamen).  7th 
Grinding  Wheel  Factory  Import  and 
Export  Corp.,  Qinghai  Metals  and 
Minerals  Iif  port  &  Export  Corp.,  and 
The  Import!  and  Export  Corporation  of 
Inner  Mongolia  Autonomous  Region, 


respondinf 
account  foi 


exporters  in  this  proceeding, 
a  significant  proportion  of 


exports  of  merchandise  covered  by  this 
investigation.  On  December  1  and  3, 
1993.  these  exporters  requested  that  the 
Department  of  Commerce  (the 
"Department")  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination. 

Our  November  29, 1993,  preliminary 
determination  (58  FR  64549.  December 
8, 1993)  in  this  proceeding  was 
affirmative.  In  accordance  with  section 
735(a)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  and  19  CFR 
353.20(b),  when,  subsequent  to  an 
affirmative  preliminary  determination, 
we  receive  a  request  for  po.stf>onement 
of  the  final  determination  from 
exporters  who  account  for  a  significant 
proportion  of  the  merchandise  under 
investigation,  we  are  required,  absent 
compelling  reasons  for  denial,  to  grant 
the  request.  Accordingly,  we  are 
postponing  our  final  determination  as  to 
whether  sales  of  silicon  carbide  from  the 
PRC  have  been  made  at  less  than  fair 
value  until  not  later  than  April  22,  1994. 

Amended  Preliminary  Determination 

On  December  2, 1993.  we  disclosed 
our  calculations  for  the  preliminary 
determination  to  counsel  for  Hainan, 
Shaanxi.  and  Xiamen.  On  December  7, 
1993.  we  received  timely  submissions 
from  each  of  these  three  exporters 
alleging  ministerial  errors  in  the 
Department's  preliminary  determination 
calculations.  (For  specific  details  of 
these  allegations  and  our  analysis  of 
them,  see  Memorandum  from  Richard 
W.  Moreland  to  Barbara  R.  Stafford  of 
December  20. 1993). 

One  of  these  exporters,  Hainan, 
alleged  that  the  Department  made 
certain  errors  with  respect  to  the 
valuation  of  freight  rates  and  packing 
materials.  We  agree,  and  in  accordance 
with  procedures  set  forth  in  the 
proposed  regulations,  we  are  amending 
Hainan's  preliminary  dumping  margin 
because  the  corrections  represent  a 
change  of  more  than  five  absolute 
percentage  points  and  more  than  25 
percent  of  the  dumping  margin 
calculated  in  the  original  (erroneous) 
preliminary  determination.  See 
§  353.15{g)(4)(ii)  of  the  Department's 
proposed  regulations,  57  FR  1131 
(January  10, 1992).  The  corrected 
dumping  margin  for  Hainan  is  50.42 
percent. 

The  rest  of  the  alleged  ministerial 
errors  were  either  not  ministerial  in 
nature  or  could  not  be  considered  a 
"significant  ministerial  error."  See 
§  353.15(g)(4)  of  the  Department's 
proposed  regulations. 
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Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  brieh  or  other  written  comments  in 
at  least  ten  copies  must  now  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
March  30, 1994,  and  rebuttal  briefs,  no 
later  than  April  4. 1994.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
pubUc  hearing,  if  requested,  to  afford 
interested  parties  an  opportimity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  now  be  held  on  April  6. 1994,  at  10 
a.m.  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act,  19  CFR 
353.20(b)(2)  and  in  accordance  with 
procedvues  set  forth  in  the  Department's 
proposed  regulations,  §  353.15(g)(3),  57 
FR  1131  (January  10. 1992). 

Dated:  December  23, 1993. 

Barbara  R.  StafiRsrd, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-161  Filed  1-4-94;  8:45  am] 
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United  States  Travel  and  Tourism 
Administration 

[Docket  No.  931219-3319] 

Financial  Assistance  To  Support 
Tourism  Trade  Development  in 
Midwest  States  Affected  by  the 
Widespread  Flooding  of  1993 

AGENCY:  United  States  Travel  and 
Tourism  Administration  (USTTA). 
Commerce. 
ACTION:  Notice. 

SUMMARY:  Financial  assistance  funding 
in  the  amount  of  $3  million  is  available 
from  the  USTTA  to  the  nine  States  of 
the  midwest  affected  by  the  major, 
widespread  flooding  of  1993.  to  assist  in 
promoting  tourism  within  the  United 
States  and  from  the  contiguous 
Canadian  market.  These  funds  are 
intended  to  defray  the  costs  of  increased 
tourism  promotion  needs  resulting  from 
the  flooding.  This  notice  invites 
applications  for  an  award  of  such  funds 
and  sets  forth  application  and  award 

f)rocedures,  award  criteria,  and  certain 
imitations. 

DATES:  Applications  for  an  award  of 
these  funds  will  be  accepted  from 
January  5, 1994  until  February  4, 1994. 
Applications  postmarked  after  February 


4, 1994,  will  not  be  considered.  Awards 
are  anticipated  by  April  15, 1994. 
ADDRESSES:  Application  kits  including 
application  forms  (Standard  Forms  424, 
424A,  and  424B)  are  available  from,  and 
completed  applications  should  be 
submitted  to,  the  Office  of  Tourism 
Trade  Development,  United  States 
Travel  and  Tourism  Administration, 
room  1860,  Herbert  C.  Hoover  Building, 
14th  Street  and  Constitution  Avenue, 
NW..  Washington.  DC  20230. 
Applicants  must  submit  an  original  of 
their  apphcation  and  two  copies. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  M.  Cardran,  Director,  Marketing 
Programs  (202)  482-1904. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  to  the  States  of  Illinois, 
Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wisconsin,  their  political 
subdivisions  and  combinations  thereof, 
and  to  private  or  public  nonprofit 
organizations  and  associations  that, 
pursuant  to  Title  III  of  Pub.  L.  No.  103- 
75,  sections  202  (a)(5)  and  (c)  of  the 
International  Travel  Act  of  1961,  as 
amended,  and  42  U.S.C.  3151.  a  total  of 
$3  million  is  available  from  the  USTTA 
to  the  States  affected  by  the  major, 
widespread  flooding  of  1993.  to  assist 
projects  to  promote  tourism  within  the 
United  States  and  frtim  the  contiguous 
Canadian  market.  As  used  in  this  notice, 
"private  or  pubUc  non-profit 
organization  or  association"  means  an 
institution,  organization,  or  association, 
either  private  or  public,  which  has  tax 
exempt  status  as  defined  in  section 
501(a)  of  the  Internal  Revenue  Code. 

These  funds  are  intended  to  defray 
the  costs  of  increased  tourism 
promotion  needs  resulting  from  the 
flooding.  An  appHcant  may  receive  no 
more  than  one  award  for  this  disaster. 

Only  eligible  apphcants  from  the  nine 
eligible  States  whose  apphcations 
receive  a  firfhl  evaluation  score  of  80  or 
greater  will  be  considered  for  an  award. 
No  applicant  will  be  awarded  funds 
unless  the  appUcation  includes  a  project 
or  projects  from  at  least  two  of  the  six 
project  areas  set  forth  in  section  IV.C., 
below.  No  applicant  will  be  awarded 
funds  imless  the  application  includes: 
(1)  Documentation  demonstrating  that 
all  programs  set  forth  in  the  application 
are  or  will  be  effectively  coordinated 
with  other  affiacted  entities  in  the  State; 
and  (2)  a  marketing  plan  that  contains 
clearly  stated  objectives  for  a  time 
period  of  one  year  and  procedures  for 
credible  evaluation  and  tracking,  and 
that  is  integrated  (in  terms  of  multiple 
activities)  with  a  generally  cohesive 
approach.  Further,  no  applicant  will  be 
awarded  funds  ujiless  the  projects  for 


which  funding  is  sought  are  aimed  at 
market(s)  which  have  potential  for 
mitigating  the  tourism-related  negative 
effects  of  the  disaster.  The  application 
must  include  credible  market  research 
to  support  this  potential. 

The  maximum  amoiuit  an  applicant 
from  the  States  of  Missouri,  Iowa  and 
Illinois,  whose  tourism  industries  have 
been  most  severely  affected  by  the 
floods,  shall  be  awarded  is  $400,000  and 
cannot  exceed  an  aggregate  of  $400,000 
annually  for  such  projects  for  each 
State.  Applicants  from  the  States  of 
Nebraska,  Minnesota,  North  Dakota, 
South  Dakota,  Kansas  and  Wisconsin 
shall  be  eligible  to  receive  up  to 
$300,000  and  cannot  exceed  an 
aggregate  of  $300,000  annually  for  such 
projects  for  each  State.  The  minimum 
amount  for  which  an  applicant  may 
apply  is  $200,000. 

Based  on  individual  State  funding 
limitations,  applicants  will  be  awarded 
assistance  in  descending  order  starting 
with  the  applicant  whose  proposal  has 
the  highest  final  evaluation  score. 
Subject  to  the  availabiUty  of  funds, 
grants  will  be  awarded  on  a  state-by- 
state  basis  according  to  final  evaluation 
scores,  State  funding  limitations,  and 
broad  geographic  distribution. 

The  funding  instrument  will  be  a 
grant  unless  it  is  anticipated  that  the 
USTTA  will  be  substantially  involved  in 
the  implementation  of  the  project  for 
which  an  award  is  to  be  made,  in  which 
case  the  funding  instrument  will  be  a 
cooperative  agreement. 

In  the  event  that  all  funds  have  not 
l)een  obligated  after  the  first 
competition,  a  second  competition  will 
be  announced.  Apphcants  bom  the 
eligible  States  that  have  not  reached 
their  maximum  limitation,  as  noted 
above,  will  be  invited  to  apply. 

To  support  the  tourism  promotional 
effort  financed  by  this  program,  a 
comprehensive  national  public  relations 
campaign  will  be  developed  to 
encourage  recovery  of  visitation  to  the 
affected  region.  Components  of  the 
campaign  may  include,  but  are  not 
limited  to,  public  service 
announcements  (broadcast  or  print), 
development  of  a  "1-800"  number  for 
tourist  information,  and  endorsements 
by  celebrity  spokespersons.  Applicants 
are  encouraged  to  utilize  the  umbrella 
campaign  in  their  overall  effort. 

I.  Selection  Procedurei 

All  applications  will  be  reviewed  and 
judged  individually,  independent  from 
all  other  applications,  by  each  of  four 
qualified  evaluators  acting  without 
consultation  among  themselves.  Each 
evaluator  will  score  each  application  by 
awarding  points  for  each  of  the  three  (3) 
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evaluation  criteria  set  forth  in  IV,  below. 
Scores  awarded  for  each  evaluation 
criterion  will  be  multiplied  by  the 
weight  assigned  to  that  criterion.  A 
maximum  score  of  100  points  may  be 
awarded  to  an  application.  Once  scores 
have  been  determined  individually  by 
each  evaluator,  a  final  score  for  each 
application  will  be  determined  by 
averaging  the  scores  provided  by  each  of 
the  four  evaluators. 

II.  Matching  Requirements 

The  recipient  is  required  to  provide 
25  per  cent  matching  funds  for  the  total 
project  cost. 

In  determining  the  amount  of  the  non- 
Federal  share,  due  consideration  will  be 
given  to  all  contributions  both  in  cash 
and  in-kind.  In-kind  contributions  shall 
be  made  in  accordance  with  OMB 
Circular  A-110  (non-  or  for-profits)  or 
15  CFR  part  24  (state  and  local 
governments). 

A  waiver  of  the  match  may  be 
requested  if  the  non-Federal  share  is  not 
reasonably  available  and  the  applicant 
provides  documentation  clearly 
demonstrating  the  lack  of  resources  due 
to  the  disaster. 

III.  Award  Period 

Financial  assistance  shall  be  awarded 
on  a  one-year  basis. 

IV.  Evaluation  Criteria 

The  three  evaluation  criteria  and  the 
weight  assigned  each  criterion  are: 

A.  Needs  and  Effect  Criterion  (assigned 
weight — 0.4) 

Application  demonstrates  the  need  of 
an'ected  area  and  the  ability  of  the 
project  to  counteract  directly  the 
negative  impact  of  the  1993  floods  on 
tourism. 

(1)  Application  clearly  reflects  the 
ability  of  project  to  offset  negative 
impacts  of  the  disaster  which  have  not 
been  substantially  mitigated  by  other 
aid.  (40  points) 

(2)  Application  includes 
documentation  from  Federal,  State,  or 
local  sources  demonstrating  the  current 
degree  of  need.  This  must  include 
documentation  showing  the:  (a)  Current 
loss  of  and  tourism-related  employment; 

(b)  level  of  tourism  prior  to  the  disaster; 

(c)  current  level  of  tourism;  (d)  impact 
in  terms  of  employment  and  income  of 
tourism  on  the  area  economy  versus 
other  industries;  and  (e)  extent  to  which 
the  negative  impact  of  the  disaster  on 
tourism  has  been  mitigated.  (60  points) 

B.  General  Criterion  (assigned  weight— 
0.2) 

Application  clearly  states  objectives 
that  respond  directly  to  the  specialized 


tourism  pfomotion  needs  of  the  affected 
area. 

(1)  App  ication  states  clear  and 
achievabli  <  objectives  to  be  carried  out 
over  an  a;  propriate  length  of  time.  (25 
points) 

(2)  App  ication  demonstrates  that 
project  is  4imed  at  markets  that  have 
been  idenjified  using  credible  market 
research.  B25  points) 

(3)  Application  demonstrates  that 
project  is  ully  integrated  (in  terms  of 
multiple  a  ctivities)  with  a  generally 
cohesive  t  pproach.  (25  points) 

(4)  App  ication  demonstrates  that 
applicant  las  the  organizational  quality 
and  comp  (tence  to  effectively  carry  out 
the  projec  .  The  application  must 
include  ai  organizational  chart  and  a 
'biographical  sketch  of  the  program 
director  with  the  following  information: 
name,  adc  ress,  phone  number, 
backgrour  d  and  other  qualifying 
experieno  i  for  the  project;  and  a  list  of 
other  key  jersonnel,  consultants,  etc. 
engaged  ir  the  project,  which  includes 
names,  tra  ining  and  background. 
Applicati(  ns  by  non-profit 
organizati  ms  must  include  a  copy  of  the 
articles  of  incorporation,  charter,  trust 
statement,  or  other  similar 
document  ition  which  sets  forth  the 
authorizir  g  powers  and  purposes  of  the 
organizati  m.  together  with  bylaws  or 
other  cod«  of  regulations;  a  brief 
descriptio  i  of  organizational 
arrangeme  nts  for  fiscal  and  managerial 
control,  ir  eluding  the  extent  to  which 
these  over  ap  or  are  integrated  with 
other  organizations;  a  copy  of  a  current 
financial  ^atement  of  the  organization; 
and  a  cop; '  of  the  current  Internal 
Revenue  J  ervice  tax  exemption  letter 
which  cer  ifies  the  organization's  not- 
for-profit  i  tatus.  (25  points) 

C.  Project  Criterion  (assigned  weight — 
0.4) 

Each 
project  or 
the  six 


project  evi  i 
be  determ 
awarded 
divided  b; 
prepared 


ap  )lication  must  include  a 

}rojects  fi-om  at  least  two  of 
prqject  areas  set  forth  below.  The 
uation  component  score  will 
ned  by  adding  the  points 
r  the  applicable  project  areas 
the  number  of  project  areas 
the  applicant. 


f  )rl 


on  the  destination 
The  app  licable 

a.  Corre 
applicant' 
strategy. 

b.  Corre 
public  relltions 


liyi 
1.  Media  I  roduct  Information 

Media  p  roduct  information  projects 
are  those  \  aat  include  the  development 
of  media  f  imiliarization  tours  and 
dissemination  of  product  information 


criteria  are: 

ation  of  media  programs  with 
overall  tourism  marketing 

3  points)       

ation  with  USTTA  national 
program.  (20  points) 


(20 


c.  Program  timing  and  content,  and 
potential  acceptance  by  the  target 
media.  (15  points) 

d.  Project  cost  versus  media  space/ 
time  return  (a  minimum  10  to  1  return 
on  investment  is  suggested).  (20  points) 

e.  Measurement  plan  to  assess 
program  effectiveness,  i.e..  methodology 
to  track  readership  or  viewer  response. 
(25  points) 

2.  Market  Development 

Market  development  protects  are 
those  designed  to  generate  increased 
travel  to  the  impacted  area  from  primary 
markets  of  opportunity.  Criteria  are  set 
forth  for  the  following  three  types  of  * 

such  projects: 

a.  Op>erator/ Agent  Familiarization 
Tours. 

1.  Preliminary  planning  (i.e., 
proposed  itinerary)  of  the 
familiarization  tour(s)  to  cities,  State(s) 
or  regions  for  operators/agents  to 
introduce  the  tourism  product  to 
support  tour  development  or  marketing. 
(30  points) 

2.  Plans  for  subsequent  follow-up 
with  participants  to  ensure  continued 
awareness  and  potential  sale  of  product. 
(45  points) 

3.  Measurement  plan  to  assess  project 
return  versus  outlay.  (25  points) 

b.  Tour  Package  Development. 

1.  Preliminary  planning  for  and 
packaging  of  tour  programs,  i.e., 
selection  of  receptive/wholesale 
operators  and  program  components.  (30 
points) 

2.  Plans  for  ipbsequent 
implementation  and  promotion  of  the 
program  in  conjunction  with  tour 
wholesalers,  retailers,^etc.  (45  points) 

3.  Measurement  to  assess  program 
effectiveness.  (25  points) 

c.  Consumer  Travel  Shows/   ■ 
Workshops. 

1.  Preliminary  planning  and 
packaging  of  product  for  information 
delivery  to  consumer.  (30  points) 

2.  Plans  for  subsequent  follow-up 
with  trade  contacts  or  potential 
consumers.  (45  points) 

3.  Measurement  of  project 
effectiveness.  (25  points) 

An  applicant  may  choose  to 
implement  only  one  of  the  three 
designated  types  of  market  development 
programs  to  be  considered  as  having 
satisfied  the  Market  Development 
project  criterion. 

3.  Advertising 

Applications  for  advertising  projects 
should  include  a  planned  campaign  V. 

outline,  including  the  message  to  be  ' 

conveyed  (visually  and  written),  and  an 
outline  of  proposed  media  plans.  If 
layouts,  copy  and  media  schedules  are 
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available  at  the  time  application  is 
made,  they  should  be  submitted  with 
application.  If  they  are  not.  specific 
campaign  details  must  be  submitted  to 
the  Office  of  Tourism  Trade 
Development  prior  to  the  actual 
placement  of  the  advertising  in  the 
media. 
The  applicable  criteria  are: 

a.  Basic  approach  and  objectives.  (20 
points) 

b.  Correlation  with  USTTA  national 
public  relations  program.  (20  points) 

c.  Evidence  that  customer, 
demographic  psychographic  and 
statistical  data  necessary  to  develop 
marketing  and  advertising  strategy  is 
available.  (10  points) 

d.  Creative  interpretation  of  the 
proposed  strategy.  (20  points) 

e.  Expected  reach  of  the  advertising 
campaign  in  relation  to  its  cost  and 
short-term  impact  on  the  market.  (15 
points) 

f.  Measurement  plan  to  assess 
program  cost/return  efEectiveness.  (15 
points) 

4.  Trade  Development 

Trade  development  projects  are  those 
which  complement  ongoing  programs 
directed  toward  the  members  of  the 
travel  trade.  For  application  purf>oses, 
trade  development  projects  are  not 
concerned  with  either  the  development 
or  promotion  of  tour  packages  (which 
are  covered  in  the  "Toiu-  Package 
Development"  criterion). 

Such  projects  may  include:  Trade- 
oriented  product  workshops  or 
seminars,  trade  advertising, 
familiarization  tours  for  retail  travel 
agents,  and  participation  in  travel  trade 
shown. 

The  applicable  criteria  are: 

a.  Tecnniques  used  to  create 
awareness  and  encourage  selling  of  the 
destination  by  the  travel  trade.  (25 
points) 

b.  Implementation  time  and 
anticipated  project  benefits  derived  after 
grant  expiration.  (25  points) 

c.  Goals  of  project  and  methods  U6ed 
to  measure  program  results.  (50  points) 

h.  Consumer  and  Trade  Literature 

Consumer  and  trade  litenifure  rrfust  be 
designed  spedficaliy  for  use  in  the 
United  States.  Special  attention  should 
be  devoted  to  designing  literature  to 
meet  the  needs  of  the  target  market.  An 
applicant  may  choose  to  implement 
only  one  of  the  two  designated  types  of 
consumer  and  trade  literature  project 
criterion  set  forth  below: 

a.  Consumer  and  trade  literature 
developnieot  and  production. 

1.  PmUmiDary  punning  for  design 
and  content  of  Ihrochures.  (IS  points) 


2.  Evidence  that  market  planning 

research  has  been  utilized  to  identify 
visitor  prefiarences  and  information 
needs.  (15  points) 

3.  Correlation  between  literature 
program  and  overall  marketing  plan.  (15 
points) 

4.  Correlation  with  USTTA  national 
public  relations  program.  (15  points) 

5.  Information  adequately  covers 
flood  affected  area.  (20  points) 

6.  Measurement  plan  to  assess 
program  effectiveness.  (20  points) 

b.  Consumer  and  Trade  Literature 
Distribution. 

1.  Soundness  of  strategy  for 
distribution  of  literature.  (25  points) 

2.  Timeliness  of  proposed  response 
mechanism.  (25  points) 

3.  Adequacy  of  response  mechanism 
to  meet  anticipated  demand.  (20  points) 

4.  Evidence  of  strategy  to  allow 
ibilow-up  after  initial  response.  (15 
points) 

5.  Measurement  plan  to  assess 
program  effectiveness.  (15  points) 

6.  Special  Events/Festivals 

This  category  includes  the 
development,  promotion  and 
implementation  of  participatory  events 
that  draw  visitation  and  attention  to  the 
area. 

a.  Preliminary  plan  for  development 
of  event.  (20  points) 

b.  Appropriate  program  timing  and 
content,  and  potential  acceptance  by  the 
target  media.  (20  points) 

c.  Proposed  promotion  plan 
adequately  reaches  potential  trade  and 
consumer  audiences.  (15  points) 

d.  Event  plan  includes  adequate 
service  fadiities,  i.e.,  parking,  security, 
traffic  flows,  restrooms,  food  service,  to 
accommodate  projecied  audience.  (20 
points) 

e.  Correlation  to  USTTA  national 

[>ubiic  relations  program,  i.e.,  use  of 
ogo  or  theme,  etc  (15  points) 

f.  Measurement  plan  to  determine 
effectiveness.  (10  points) 

V.  Other  Requirements 

1.  Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

2.  Indirect  costs  are  alloNvable; 
however,  "the  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effetlive 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  appHcation,  whichever  is 
less." 


3.  No  Federal  funds  will  be  awarded 
to  an  applicant  who  has  an  outstanding 
dehnquent  Federal  debt  until  either,  (a) 
The  delinquent  account  is  paid  in  fulh 
(b)  a  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or  (c)  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

4.  Awards  of  financial  assistance  are 
subject  to  the  requirements  of  Executive 
Order  hJo.  12372,  "Intergovemmeirtal 
Review  of  Federal  Programs." 

5.  A  hlse  statement  on  an  application 
is  grounds  for  denial  or  termination  of 
funds  and  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 

use  loot. 

6.  All  primary  applicants  must  submit 
a  completed  CD-511,  "Certifkatior.9 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying."  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  lOS) 
ara  subject  to  15  CFR  part  26, 
"Nonprocupemenl  Debarment  and 
Suspension"  and  the  related  section  of 
CD-511  applies.  Grantees  (as  defined  at 
IS  CFR  part  26.  section  605)  are  sut^ed 
to  15  CFR  part  26.  subpart  F. 
"Government-wide  Requiren)ents  for 
Drug-Free  Workplace  (Grants)"  ar>d  the 
related  section  of  C£)-511  applies. 
Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influ«r>ce  certain  federal 
contracting  and  financial  transactions." 
and  the  lobbying  section  of  CD-511 
applies  to  apphcations/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  fur  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  progntms.  whichever  is 
greater.  Any  applicant  that  has  paid  or 
will  pay  for  lobbying  using  any  funds 
must  submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  Appendix  B. 

7.  Recipients  shall  require  applicants/ 
biddors  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  cover«d 
transactions  at  any  tier  urider  the  award 
to  submit,  if  applicable,  a  compNed 
CD-512,  "Certifications  Regarding 
Debarment,  Susf)«nsion,  Ineligibility 
and  Volunta.'y  Kxclusion-LowerTier 
Covered  Transactions  and  Lobbying" 
and  a  completed  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  CD-512'8  are 
intended  for  the  use  of  recipients  end 
should  not  be  transmitted  to  the 
Department  of  Connnepce.  SF-UX's 
submitted  by  any  tier  recipienta  or 
subrecipient  should  be  submitted  to  the 
Department  of  Commerce  in  accordance 


with  the  instructions  contained  in  the 
award  dociunent. 

8.  Unsatisfactory  performance  of  an 
applicant  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

9.  Costs  incurred  by  an  applicant 
prior  to  an  award  being  made  are 
incurred  solely  at  the  applicant's  own 
risk.  Applicants  are  advised  that 
notwithstanding  any  verbal  assurance 
that  they  may  receive,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  reimburse  pre-award 
costs. 

10.  If  an  applicant  is  selected  for  an 
award,  the  Department  of  Commerce  has 
no  obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

11.  All  applicants  who  are  private  or 
public  non-profit  organizations  or 
associations  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  whether  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  or  perjury,  or  are 
involved  in  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  flnancial 
integrity. 

Classification 

This  notice  of  availability  of  financial 
assistance  is  issued  under  the  authority 
of  title  I  of  Public  Law  No.  103-75. 
section  202(a)(5)  and  (c)  of  the 
International  'Travel  Act  of  1961,  as 
amended,  and  42  U.S.C.  3151. 

Because  this  notice  relates  to  grants, 
benefits,  or  contracts,  section  553  of  the 
Administrative  Procedure  Act  (APA)(5 
U.S.C.  553)  does  not  require  that  notice 
and  an  opportunity  for  comment  be 
given  for  this  rule  or  that  its  effective 
date  be  delayed  for  30  days.  Since 
notice  and  an  opportunity  to  comment 
is  not  required  by  the  APA  or  by  any 
other  law,  a  Regulatory  Flexibility 
Analysis  is  not  required  under  the 
Regulatory  Flexibility  Act  and  none  was 
prepared. 

Tne  Department  of  Commerce  has 
determined  that  the  Federal  assistance 
covered  by  this  notice  will  not 
significantly  affect  the  quality  of  the 
human  environment.  Therefore,  no  draft 
or  final  Environmental  Impact 
Statement  has  been  or  will  be  prepared. 

This  notice  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 


All  ihformation  collection 
require  ments  under  this  notice  are 
consisi  ent  with  those  covered  in  Office 
of  Mar  agement  and  Budget  Circular  A- 
110. 

Leslie  i .  Doggett. 

Acting  I  Jnder  Secretary  of  Commerce  for 
Travel  t  nd  Tourism. 
[PR  Dtx  .  94-208  Filed  1-4-94;  8:45  am] 
BILUfIG  I  OOC  381»-11-1 


Nationbl  Oceanic  and  Atmospheric 
Administration 

Marina  Mammals 

AGENCT:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTiOftt  Issuance  of  modifications  to 
permit  Nos.  657  (P77#31),  707  (P77#40) 
and71l(P77#43). 


StJMMA  VI'.  Notice  is  hereby  given  that  on 
Decern  jer  28, 1993,  Permit  Nos.  657, 
707,  ai  d  711.  issued  to  the  Southwest 
Fisher  es  Science  Center,  NMFS,  P.O. 
Box  27 1.  La  Jolla,  California,  were 
modifijd. 

ADORE:  SE8:  The  modifications  and 
relatec  documents  are  available  for 
review  upon  written  request  or  by 
appoir  tment  in  the  following  office(s): 
Permit  i  Division,  Office  of  Protected 

Resc  urces,  NMFS,  1315  East-West 

High  way,  suite  13130,  Silver  Spring, 

MD  !0910  (301/712-3389): 
Director,  Southwest  Region.  NMFS.  501 

West  Ocean  Boulevard,  suite  4200. 

Long  Beach,  CA  90802,  (310/980- 

40l( ):  and 
Marini  Mammal  Coordinator,  Pacific 

Are«  Office.  NMFS,  2570  Dole  Street, 

roon  I  106,  Honolulu,  HI  96822  (808/ 

955-8831). 
SUPPU  MEMTARY  INFORMATION:  The 
subject  modifications  have  been  issued 
under  the  authority  of  the  Marine 
Mamnjal  Protection  Act  of  1972,  as 
amendfed  (16  U.S.C.  1351  et  seq.),  the 
provis  ons  of  §§  216.33  (d)  and  (e)  of  the 
Regula  ;ions  Governing  the  Taking  and 
Import  ng  of  Marine  Mammals  (50  CFR 
part  2:  6),  the  Endangered  Species  Act  of 
1973. 1  s  amended  (16  U.S.C.  1531  et 
seq.),  t  nd  the  provisions  of  §  222.25  of 
the  reg  illations  governing  the  taking, 
import  ing.  and  exporting  of  endangered 
fish  an  d  wildlife  (50  CFR  part  222). 

Permit  Nos.  657,  707.  and  711  were 
modifi  k1  to  extend  the  effective  dates 
throug  1  December  31, 1994. 

Datea:  December  28, 1993. 
Williaa  W.  Fox,  Jr., 
Directot,  Office  of  Protected  Resources. 
Natiorji  I  Marine  Fisheries  Service. 
IFR  Do( .  94-112  Filed  1-4-94: 8:45  am] 
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X)OE»t»-22-M 


COMMITTEE  FOR  THE 
IMPLEMErfTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Extension  of  the 
Visa  and  Exempt  Certification 
Arrangement  Between  th^  United 
States  and  India 

December  30, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Announcing  the  extension  of 
the  visa  and  exempt  certification 
arrangement  with  India. 

EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854). 

The  existing  export  visa  and  exempt 
certification  arrangement  between  the 
Governments  of  the  United  States  and 
India  has  been  extended  through 
January  31,  1994,  as  agreed  in  an 
exchange  of  letters  between  the  two 
Governments  dated  December  23  and 
27, 1993.  This  notice  is  to  remind  the 
public  that  the  U.S.  Customs  Service 
must  continue  to  require  visas  and 
exempt  certifications  as  previously 
published,  for  textiles  and  textile 
products  produced  or  manufctured  in 
India,  and  exported  to  the  United  States. 
Any  cancellation  oftho.se  requirements 
will  be  announced  in  the  Federal 
Register. 

See  44  FR  68504  published  on 
November  29, 1979. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  93-32116  Filed  12-30-93;  4:35  pml 

BILLING  COOC  3910-On-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CPM-149-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Application 

December  29, 1993. 

Take  notice  that  on  December  20, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  13%, 
Houston,  Texas  77251,  filed  in  Docket 


No.  CP94-149-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  652  faorsepov^rer  compressor 
unit  and  appurtenant  Eacilities  in 
Nueces  County,  Texas,  all  as  ntore  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

TGPL  proposes  to  abandon  by  sale  the 
compressor,  which  is  located  at  the 
Interconnection  between  TGPL's 
Petronilla  Lateral  and  the  pipeline 
system  of  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  in  Nueces 
County.  It  is  stated  that  the  compressor 
was  installed  xinder  Commission 
authorization  in  Docket  No.  CP80-533- 
000  by  order  issued  March  23, 1981.  It 
is  asserted  that  the  compressor  was 
installed  to  alleviate  capacity 
constraints  on  TGPL's  Petronilla  Lateral 
so  that  T(3>L  could  take  delivery  of  up 
to  30,000  Mcf  of  gas  per  day  which  was 
imported  from  Mexico  at  an  existing 
delivery  point  with  Texas  Eastern,  h  is 
explained  that  TGPL  was  purchasing  gas 
from  Border  Gas,  Inc.  for  system  supply 
purposes,  but  that  TQ'L  has  not 
purchased  gas  iinder  the  gas  purchase 
contract  since  December  1984  and  does 
not  plan  to  resume  such  purchases,  h  is 
stated  that  the  proposed  abandonment 
would  have  no  impact  on  the  daily 
design  capacity  or  operating  conditions 
on  TGPL's  system.  It  is  further  stated 
that  no  customers  would  lose  service  as 
a  result  of  the  proposed  abandonment 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
7, 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426.  a  motion  to  intervene  or  a 
proti^st  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  v.rill  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  tnerein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  bearing  will 
be  held  without  further  notice  befcve  the 
Commissioo  or  its  designee  on  this 
appiicstioa  if  no  motion  to  intervene  is 


filed  virithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenimce 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  fonnal  bearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  v^ll  be 
unnecessary  for  TGPL  to  appear  at  be 
represented  at  the  hearing. 
LoklXCa^^ 
Secretary. 

IFR  Doc  94-loe  Filed  1-4-94: 8.45  am) 
wuMQ  ooot  urtr-ov^ 


FEDERAL  COMMUNICATIONS 
COMMBSION 

Licensee  Order  to  Show  Cause 

The  Chief,  Audio  Service  Division, 
Mass  Media  Bureau,  has  before  him  the 
following  matter. 


Ucensee 

CKy/siate 

dodret 
Mo. 

Keyboard  Broad- 
casting Commu- 
rocatton.  Li- 
censee of  WCSA 
(AM). 

RIptey.MS... 

93-317 

(Regarding  the  silent  status  of  Station 
WCSA  (AM)) 

Pursuant  to  section  312(a)(3)  and  (4) 
of  the  Communications  Act  of  1934.  as 
amended.  Keyboard  Broadcasting 
Communication  has  been  directed  to 
show  cause  why  the  license  for  Station 
WCSA  (.\M)  should  not  be  revoked,  at 
a  proceeding  in  which  the  above  matter 
has  been  designated  for  hearing 
concerning  the  following  issues: 

1.  To  determine  whether  Keyboard 
Broadcasting  Communication  has  the 
capabiUty  and  intent  to  expeditiously 
resume  broadcast  operations  of 
WCSA(AM)  consistent  with  the 
Commission's  Rules. 

2.  To  determine  whether  Keyboard 
Broadcasting  Communication  has 
violated  §§  73.1740  and/or  73.1750  of 
the  Commission's  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  Keyboard 
Broadcasting  Commimication  is 
qualified  to  be  and  remain  the  licensee 
ofSUtionWCSA(A&«n. 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  tUs  proceeding  is 
available  for  in^Mction  and  copying 


during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  320),  1919  M 
Street,  NW.,  Washington.  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 

Federal  Commuoications  Comroission. 

Stuart  B.  BadaU, 

Assitttua  Chief,  Audio  Service*  Divuion, 
Moss  Medio  Bureau. 

[FR  Doc.  94-100  Filed  1  4  04;  8.45  am| 

MUJNO  cooe  cna-M-M 


Licensee  Order  To  Show  Cause 

The  Chief,  Audio  Service  Division, 
Mass  Media  Bureau,  has  before  him  the 
following  matter 


Licensee 

CltyiMBts 

docket 
No. 

Wesley  CoSege, 
Licensee  of 
WCSP(AM). 

Crystal 
SpflngR.MS. 

83-^06 

(Regarding  the  silent  status  of  Station 
WCSPlAm)) 

Pursuant  to  section  312(a)  (3)  and  (4) 
of  the  Commimications  Act  of  1934,  as 
emended,  Wesley  College  has  been 
directed  to  show  cause  why  the  license 
for  Station  WCSP(AM)  should  not  be 
revoked,  at  a  proceeding  in  which  the 
above  matter  has  been  designated  for 
hearing  concerning  the  following  issues: 

1.  To  determine  whether  Wesley 
CoUege  has  tbe  capability  and  intent  to 
expeditiously  resume  broedcast 
operations  of  WCSP(AM)  consistent 
with  the  Commission's  Rules. 

2.  To  determiira  whether  Wesley 
College  has  violated  §§  73.1740  andVor 
73.1750  of  the  Commission's  Rules. 

3.  To  detormice.  In  light  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues,  whether  Wesley  College 
is  quahfied  to  be  and  remain  the 
licensee  of  Station  WCSP(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  320),  1919  M 
Street,  NW..  Washington.  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  2100  M  Street.  NW.,  Suite  140, 
Washington.  DC  20037  (telephone  202- 
857-3800). 
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Federal  Communications  Commission. 
Stuul  B.  Bedell. 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

|FR  Doc.  94-101  Filed  1-4-94;  8.45  am) 

BH.UNG  COOC  t712-ei-M 


FEDERAL  RESERVE  SYSTEM 

Bridgeville  Financial  Corp.,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S-C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Boar<l  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
28, 1994. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Bridgeville  Financial  Corp., 
Bridgeville.  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Bridgeville  Savings  Bank,  Bridgeville, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  D/W  Bankshares,  Inc.,  Dalton. 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Dahon/Whitfield 
Bank  &  Trust.  Dalton.  Georgia. 

C  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 


South  LaS  alle  Street,  Chicago,  Illinois 
60690: 

1.  Homt '  Bancorp,  Fort  Wayne, 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Home  Loan  Bank, 
S.B.,  Fort  /Vayne,  Indiana. 

2.  Oran;  \eville  Bancorp,  Inc., 
Orangevil  e.  Illinois:  to  acquire  100 
percent  ol  the  voting  shares  of  State 
Bank  of  VMinslow,  Winslow,  Illinois. 

D.  Fede  al  Reserve  Bank  of 
Minneapa  lis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapo  is,  Minnesota  55480: 

1 .  Comr  wnity  First  Bankshares,  Inc., 
Fargo,  Noi  th  Dakota;  to  acquire  100 
percent  of  the  voting  shares  of  Grand 
National  I  ank  of  Colorado,  Fraser, 
Colorado. 

2.  Sentr  r  Bancorp,  Inc.,  Edina, 
Minnesotj ;  to  become  a  bank  holding 
company  ly  acquiring  100  percent  of 
the  voting  shares  of  Cannon  Valley 
Bank,  Dur  das,  Minnesota. 

3.  Michi  lan  Financial  Corporation, 
Marquette  Michigan;  to  merge  with 
Houghton  Financial  Inc..  Houghton, 
Michigan,  and  thereby  indirectly 
acquire  Hrughton  National  Bank, 
Houghton,  Michigan. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missi  mri  64198: 

1.  First  I  dissouri  Bancshares.  Inc., 
BrookfieldL  Missouri;  to  become  a  bank 
holding  cc  mpany  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Missouri  r  ational  Bank,  Brookfield, 
Missouri. 

2.  Huch  \bay  Enterprises  A  Limited 
Partnershi  o.  Mustang,  Oklahoma;  to 
become  a  1  ank  holding  company  by 
acquiring  -  8.54  percent  of  Wichita 
Bancshare ;,  Inc.,  Snyder,  Oklahoma, 
and  thereh  y  indirectly  acquire  Bank  of 
the  Wichit  is,  Snyder,  Oklahoma:  to 
acquire  50  percent  of  the  voting  shares 
of  Southwi  (St  State  Corporation, 
Sentinel,  C  Oklahoma,  and  thereby 
indirectly  icquire  Southwest  State 
Bank,  Sent  inel.  Oklahoma;  and  to 
acquire  60  70  percent  of  the  voting 
shares  of  F  irst  Mustang  Corporation, 
Mustang.  C  Oklahoma,  and  thereby 
indirectly  icquire  The  First  Mustang 
State  Bank  Mustang.  Oklahoma. 

5.  Meadi  >ws  Enterprises  A  Limited 
Partnershi ),  Bums  Flat,  Oklahoma;  to 
become  a  I  ank  holding  company  by 
acquiring '  3.92  percent  of  the  voting 
shares  of  V  Wichita  Bancshares,  Inc., 
Snyder,  Oklahoma,  and  thereby 
indirectly  acquire  Bank  of  the  Wichitas. 
Snyder.  01  lahoma;  to  acquire  50 
percent  of  he  voting  shares  of 
Southwest  State  Corporation.  Sentinel. 
Oklahoma,  and  thereby  indirectly 


acquire  Southwest  State  Bank.  Sentinel. 
Oklahoma;  and  to  acquire  62.23  percent 
of  the  voting  shares  of  Washita 
Bancshares.  Inc..  Bums  Flat.  Oklahoma, 
and  thereby  indirectly  acquire  Washita 
State  Bank.  Bums  Flat.  Oklahoma. 

4.  FIAB  Holdings,  Inc.,  San  Francisco. 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Indo-American 
Bank,  San  Francisco,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1993. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-122  Filed  1-4-94;  8:45  am) 
BILUNG  CODE  6210-01-F 


First  Chicago  Corporation,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  in  Pennissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the- 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  19, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  Chicago  Corporation,  Chicago, 
Illinois;  to  engage  de  novo  through  its 
subsidiary.  First  Chicago  Capital 
Markets.  Inc.,  Chicago.  Illinois,  in 
underwriting  and  dealing  in,  to  a 
limited  extent,  all  types  of  debt 
securities;  acting  as  agent  in  the  private 
placement  of  all  types  of  securities, 
including  providing  related  advisory 
services;  buying  and  selling  all  types  of 
securities  on  the  order  of  investors  as  a 

.riskless  principal;  providing  financial 
and  transactional  advice  in  connection 
with  the  structuring  and  arranging  of 
swaps,  caps,  and  similar  transactions; 
and  providing,  to  institutional 
customers,  full  service  securities 
brokerage  services  in  combination  with 
permissible  Investment  advisory 
services,  pursuant  to  §  4  of  the  Bank 
Holding  Company  Act. 

2.  Quad  City  Holdings,  Inc., 
Bettendorf,  Iowa;  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted 
within  a  120  mile  radius  of  the  Quad 
QW,  Iowa.  area. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  First  Manistique  Corporation, 
Manistique.  Michigan;  to  engage  de 
novo  through  its  subsidiary.  First  Rural 
Relending  Company.  Manistique. 
Michigan,  in  making,  acquiring,  and 
servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
These  activities  Mrill  be  conducted  in  the 
Upper  Peninsula  of  the  State  of 
Michigan. 

2.  U.S.  Bancorp,  Portland,  Oregon;  to 
engage  de  novo  in  data  processing 
activities  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  30. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  94-123  Filed  1-4-94;  8:45  am] 
BNJJNO  coot  «2io-ei-f 


FNB  Financial  Services,  Inc.,  ESOP; 
Acquisition  of  Company  Engaged  In 
Permissil>le  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 


of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (Q)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  oflices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efliects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  28, 
1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Gty,  Missouri  64198: 

I.  FNB  Financial  Services,  Inc.,  ESOP, 
Durant.  Oklahoma;  to  acquire  FNB 
Capital  Corporation,  Inc..  Durant, 
Oklahoma,  and  thereby  engage  in  direct 
lending  activities  pursuant  to  § 
22S.2S(b)(l)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1993. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc  94-121  Filed  1-4-94;  8:45  am] 
KUMQ  coot  tti»4i-r 


FEDERAL  TRADE  COMMtSSION 
[FHoNa  922  3262] 

The  HairtMw  Company,  et  aL; 
Proposed  Consent  Agreement  Witti 
Analysis  To  Aid  PubNc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnOH;  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  California-based 
corporations  and  officers,  who 
purported  to  hairbows.  from  making  any 
material  misrepresentations  regarding 
earnings  or  profits  of  participants  in  any 
work  opportunity  and  from  making 
misrepresentations  about  the 
marketplace  demand  for  any  product  or 
service.  In  addition,  the  proposed 
settlement  would  require  the 
respondents  to  pay  $1.9  million  to  the 
Commission  for  consumer  redress  or 
disgorgement. 

DATES:  Comments  must  be  received  on 
or  before  March  7. 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jeffrey  Klurfeld  or  Gerald  Wright,  San 
Francisco  Regional  Office.  Federal 
Trade  Commission.  901  Market  St., 
Suite  570,  San  Francisco.  CA.  94103. 
(415)  744-7920. 

SUPPLEMENTARy  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  RUSSELL ).  OSBORN,  a/ 
k/a  Russell ).  Osborae  and  Russell ). 
Osboume,  individually,  trading  and  doing 
business  as  THE  HAIRBOW  COMPANY,  and 
as  an  officer  of  Rainbow  Productions,  Inc. 
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and  RAINBOW  PRODUCTlCmS,  INC.  a 

corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Russell ).  Osbmn,  a/k/a  Russell  J. 
Osborne  and  Russell  J.  Osboume 
(hereafter  "Russell  J.  Osbom"), 
individually,  trading  and  doing  business 
as  The  Haiii)ow  Company,  and  as  an 
officer  of  Rainbow  Productions,  Inc., 
and  Rainbow  Productions,  Inc.,  a 
corporation  ("proposed  respondents"  or 
"respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Russell  Osbom,  individually,  trading 
and  doing  business  as  The  Hairbow 
Company,  and  as  an  o^cer  of  Rainbow 
Productions,  Inc.,  and  Rainbow 
Productions,  Inc.,  a  corporation,  and 
their  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Respondent  The  Hairbow  Company 
is  an  unincorporated  association,  with 
its  principal  office  and  place  of  business 
located  at  19  Front  Street,  Danville, 
CaUfomia  94526. 

Respondent  Rainbow  Productions. 
Inc.,  is  a  corporation,  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
California,  with  its  principal  office  and 
place  of  business  located  at  19  Front 
Street,  Danville.  California  94526. 

Respondent  Russell  Osbom  is  an 
individual,  is  the  owner  of  The  Hairbow 
Company,  and  is  the  owner  and 
president  of  Rainbow  Productions,  Inc. 
Individually  or  in  concert  with  others, 
he  formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  The 
Hairbow  Company  and  Rainbow 
Productions,  hic.  His  address  is  19  Front 
Street,  Danville.  California  94526. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  fmdings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  it 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 


of  complaiit  contemplated  thereby,  will 
be  plaoed  an  the  public  record  for  a 
period  of  axty  (60)  days  and 
information  in  respect  thereto  publicly 
released,  llhe  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreei^ent  and  so  notify  the 
proposed  Respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
approprialB,  or  issue  and  serve  its 
complaint  lin  such  form  as  the 
circumstances  may  require)  and 
decision,  i^  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  allegfd  in  the  draft  complaint  other 
than  the  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accc  pted  by  the  Commission,  and 
if  such  acoeptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  proi^isions  of  §  2.34  of  the 
Commissian's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  4ffect  and  may  be  altered, 
modiHed  or  set  aside  in  the  same 
manner  anld  within  the  same  time 
provided  l)y  statute  for  other  orders.  The 
order  shall  become  fmal  upon  service. 
Delivery  Ur  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreedt-to  order  to  proposed 
respondenjts'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  maylave  to  any  other  manner  of 
service.  Tie  complaint  may  be  used  in 
construinj  the  terms  of  the  order,  and 
no  agreem  mt,  imderstanding, 
representa  tion.  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  usfd  to  vary  or  contradict  the 
terms  of  the  ord^r. 

7.  Propdsed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  Ihe  order  has  been  issued, 
they  will  1  e  required  to  file  one  or  more 
compliant  e  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  i  esi>ondents  further 
understan  1  that  they  may  be  liable  for 
civil  pena  ties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 


Order 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

"Work  OppMjrtunity"  means  any  offer 
to  a  f>erson  to  earn  income  by  producing 
goods  or  providing  services,  where  (1) 
the  offeree  must  pay  to  the  oHeror,  or  a 
person  identified  by  the  offeror,  any 
amount  of  money,  whether  in  the  form 
of  a  registration,  application  or  other 
fee,  a  payment  for  initial  inventory  or 
supplies,  or  in  any  other  form,  as  a 
condition  of  participating;  and  (2)  the 
offeror  represents  that  the  offeree  will  or 
could  be  compensated  in  any  manner  by 
the  offeror  or  by  a  person  identified  by 
the  ofieror. 

"Participant"  means  any  person  who 
pays  the  offieror  of  a  work  opportunity, 
or  a  person  identified  by  such  offieror, 
any  amount  of  money,  whether  in  the 
form  of  a  registration,  application  or 
other  fee,  a  payment  for  initial  inventory 
or  supplies,  or  in  any  other  form,  as  a 
condition  of  participating  in  a  work 
opportunity. 

"Net  Earnings  or  Profits"  means  the 
compensation  paid  to  a  participant  in  a 
work  opportunity,  less  the  costs  to  a 
participant  of  materials,  supplies  and 
shipping. 


It  is  Ordered  That  respondents  Russell 
).  Osbom,  individually,  trading  and 
doing  business  as  The  Hairbow 
Company,  and  as  an  officer  of  Rainbow 
Productions,  Inc.,  and  Rainbow 
Productions,  Inc.,  a  corporation,  its 
successors  and  assigns,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
marketing,  advertising  promotion, 
offering,  or  sale  of  any  work 
opportimity,  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  foi^hwith 
cease  and  desist  from: 

A.  Making  any  material 
misrepresentation,  including  but  not 
limited  to: 

1.  Misrepresenting  the  fiast,  present  or 
potential  future  earnings  or  profits  of 
participant^n  any  work  opportunity;  or 

2.  Misrepresenting  the  marketplace 
demand  for  any  product  or  service  for 
which  respondents  are  offering  a  work 
opportunity. 

B.  Making  any  earnings-related  or 
profit-related  claim  which  uses  the 
phrase  "up  to"  or  words  of  similar 
import  or  which  states  any  dollar 
amount,  unless  the  stated  level  of 
earnings  or  profits  constitutes  the  net 
eamings  or  profits  which  can  be 
achieved  by  an  appreciable  number  of 
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participants;  and  further,  in  any 
instances  where  consumers  could  not 
reasonably  foresee  the  major  factors  or 
conditions  affecting  the  ability  to 
achieve  the  stated  level  of  eamings  or 
profits,  cease  and  desist  from  failing  to 
disclose  clearly  and  prominently  the 
class  of  consumers  who  can  achieve  the 
stated  level. 

n 

h  is  further  ordered  That  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents  shall  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying: 

A.  Specimen  copies  of  all  materials 
disseminated  which  contain  such 
representation; 

B.  All  materials  that  were  relied  upon 
as  substantiation  in  disseminating  such' 
representation; 

C.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  paid  any 
money  to  respondents  within  the 
previous  three  years;  and 

D.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  earned 
any  income  or  profits  from  respondents 
during  the  previous  three  years,  and  for 
each  such  participant:  All  written 
agreements  between  respondents  and 
each  participant  during  the  previous 
three  years;  and  the  dates  and  amounts 
of  all  payments  paid  to  each  participant 
for  work  completed  pursuant  to  the 
work  opportunity  during  the  previous 
three  years. 

/// 

It  isfurther  ordered: 

A.  Tnat  respondent  Russell  J.  Osbom 
shall  pay  to  the  FTC  as  consumer 
redress  the  sum  of  one  million  nine 
hundred  thousand  dollars  ($1,900,000); 
provided  however,  that  this  liability  will 
be  suspended,  subject  to  the  provisions 
of  subpart  B  below. 

B.  Tnat  the  Commission's  acceptance 
of  this  Order  is  expressly  premised 
upon  the  representations  regarding  the 
financial  condition  of  the  respective 
respondents  made  to  the  FTC  in  a 
"Financial  Statement  of  Debtor" 
executed  by  Russell  J.  Osbom  on 
September  22, 1992,  and  appended 
"Statement  of  Assets  and  Liabilities" 
executed  by  Russell  J.  Osbom  on 
September  14, 1992;  a  "Financial 
Statement  of  Corporate  Defendant" 
relating  to  Rainbow  Productions,  Inc. 
executed  by  Russell  J.  Osbom  on 
September  22. 1992;  and  on  the  federal 
and  California  tax  returns  of  Russell  J. 
Osbom  for  1990.  After  service  upon 


respondents  of  an  order  to  show  cause, 
the  FTC  may  reopen  this  proceeding  to 
make  a  determination  whether  there  are 
any  material  misrepresentations  or 
omissions  in  said  representations 
regarding  the  financial  condition  of  the 
respective  respondents.  Respondents 
shall  be  given  an  opportunity  to  present 
evidence  on  this  issue.  If,  upon 
consideration  of  respondents'  evidence 
and  other  information  before  it,  the  FTC 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  the 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amount  of  monetary 
liability  of  one  million  nine  hundred 
thousand  dollars  ($1,900,000)  to  become 
immediately  due  and  payable  to  the 
Federal  Trade  Commission,  and  interest 
computed  at  the  rate  prescribed  in  28 
U.S.C.  S 1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance.  Proceedings  initiated 
under  part  III  are  in  addition  to,  and  not 
in  lieu  of,  any  other  civil  or  criminal 
remedies  as  may  be  provided  by  law, 
including  any  proceedings  the  Federal 
Trade  Commission  may  initiate  to 
enforce  this  Order. 

It  is  further  ordered  That  the  corporate 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 


It  is  further  ordered  That  the 
individual  respondent  shall  promptly 
notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and,  for  a  period  of  five 
(5)  years  after  the  date  of  service  of  this 
order,  and  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment. 

VI 

It  isfurther  ordered  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  on  them,  and  on  the  first 
through  the  fifth  anniversaries  of  the 
eff'ective  date  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 


from  The  Hairbow  Company,  Inc., 
Rainbow  Productions,  Inc.,  and  Russell 
J.  Osborne  ("proposed  respondents"). 
All  of  the  proposed  respondents  are 
located  in  Danville,  Califomia. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

The  Hairbow  Company  and  Rainbow 
Productions  disseminate  advertising 
seeking  individuals  to  assemble  craft 
items  at  home.  The  Hairbow  Company 
sells  instructional  kits  and  craft 
materials,  and/or  charges  registration 
fees,  to  individuals  wanting  to  perform 
such  assembly  work. 

The  complaint  alleges  that  proposed 
respondents  have  misrepresented  the 
weekly  eamings  that  are  regularly 
realized  by  The  Hairbow  Company's 
home  assemblers,  through  performing 
such  assembly  work  and  submitting  it  to 
The  Hairbow  Company  for 
compensation.  The  complaint  further 
alleges  that  proposed  respondents  have 
misrepresented  that  there  is  a  significant 
marketplace  demand  for  the  demand  for 
the  products  they  offer  for  assembly. 
The  complaint  alleges  that  these 
misrepresentations  violate  Section 
5(a)(1)  of  the  Federal  Trade  Commission 
Act  (15  U.S.C  §  45(a)(1)). 

The  proposed  order  requires  proposed 
respondents  to  cease  making  any 
material  misrepresentations,  including 
specifically  misrepresentations 
regarding  past,  present  or  future 
eamings  or  profits  of  participants  in  any 
work  opportunity.  The  order  further 
prohibits  misrepresentations  regarding 
the  marketplace  demand  for  any 
product  or  service  for  which  proposed 
respondents  are  offering  a  work 
opportunity. 

The  proposed  order  also  prohibits 
proposed  respondents  from  making  any 
eamings-related  or  profit-related  claims 
through  using  phrases  such  as  "up  to," 
or  through  stating  any  dollar  amount, 
unless  the  stated  eamings  or  profit 
figures  can  be  achieved  by  an 
appreciable  number  of  participants.  The 
latter  prohibition  also  requires 
disclosure  of  the  class  of  consumers 
who  can  achieve  stated  eamings  or 
profit  levels,  where  factors  or  conditions 
affecting  eamings  or  profits  are  not 
reasonably  foreseeable  by  prospective 
workers. 
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The  proposed  order  additionally 
requires  proposed  respondents  to  retain 
specified  records  relating  to  their 
advertising  of  work  opportunities,  the 
persons  who  paid  money  to  participate 
in  any  "wotk  opportunity,  and  the 
earnings  or  profits  of  participants. 

Additionally,  the  proposed  order 
requires  the  corporate  respondent  to 
notify  the  Commissioa  of  changes  in 
corporate  structure,  the  individual 
respondent  to  notify  the  Commission  of 
his  discontinuance  his  present  business 
or  employment  and  each  new  business 
or  employment  affiliation,  and  all 
proposed  respondent  to  file  compliance 
reports  with  the  Commission.  Proposed 
respondents  would  be  subject  to  civil 
penalties  if  they  did  not  comply  with 
any  of  the  above  order  provisions. 

The  proposed  order  also  requires 
proposed  respondents  to  pay  to  the 
Federal  Trade  Commission  $1,900,000 
for  consumer  redress  or  disgorgement. 
This  liability  is  suspended,  however,  on 
the  basis  of  financial  disclosures  made 
by  proposed  respondents  to  the  FTC, 
with  the  proviso  that  the  Commission 
can  reo()en  the  proceeding  if  it 
subsequently  determines  that  there  are 
material  misreo''e<>>inlations  or 
omissions  in  the  financial  disclosures. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Beniamin  I.  Bennan. 
Acting  Secretary. 
IFR  Doc.  94-157  Filed  1-4-94;  8:45  ami 
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[File  No.  922  3204] 

Homespun  Products,  Inc^  et  aL; 
Proposed  Consent  Agreemant 
Analysis  To  Aid  Public  Commant 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  California-based 
corporations  and  an  officer,  who 
purported  to  market  pillows  and 
Christmas  ornaments,  from  making  any 
material  misrepresentations  regarding 
earnings  or  profits  of  participants  in  any 
work  opportunity  and  from  making 
misrepresentations  about  the 
marketplace  demand  for  any  product  or 
service.  In  addition,  the  proposed 


settlemei  t  would  require  the 

responds  nts  to  pay  $1.04  millicHi  to  the 

Comraiss  ion  for  consumer  redress  or 

disgorgei  :ient. 

DATES:  C  >mm«iits  must  be  received  on 

or  before  March  7, 1994. 

ADDRESS)  S:  Comments  should  be 

directed  o:  FTC/Office  of  the  Secretary, 

room  15J ,  6th  St.  and  Pa.  Ave.,  NW., 

Washing  on.  DC  20560. 

FOR  FURT  4ER  MFORMATION  CONTACT: 

Jeffrey  K  urfeld  or  Gerald  Wright,  San 
Franciso  i  Regional  O^ice,  Federal 
Trade  Ccfnmission,  901  Market  St., 
Suite  570.  San  Francisco,  CA  94103. 
(415) 744-7920. 

SUPPLEMtNTARY  INFORMATION:  Pursuant 
to  Sectioli  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby!  given  that  the  following 
consent  ijgreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval  by  the  Commission,  has  been 
placed  oi  i  the  public  record  for  a  period 
of  sixty  C  >0)  days.  Public  comment  is 
invited,  i  luch  comments  or  views  will 
be  consi(  ered  by  the  Commission  and 
will  be  a'  mailable  for  inspection  and 
copying  i  it  its  principal  office  in 
accordan  ce  with  Section  4.9(b)(6)(ii)  of 
the  Comi  nission's  Rules  of  Practice  (16 
CFR  4.9(  >)(6)(ii)). 

Agreemc  nt  Containing  Consent  Order 


ToCeasi 


In  the  Matter 
INC..  a  co^[)oration 
a  corporal  i' 


aad  Desist 


of  HOMESPUN  PRODUCTS. 
.  G  »  S  MARKETING.  INC 
on,  and  GREGORY  A.  STRAW, 
individua  ly  and  as  an  officer  of  said 
corporatic  ns. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Homespikn  Products,  Inc.,  a  corporation, 
G  &  S  Marketing,  Inc.,  a  corporation, 
and  Greflory  A.  Straw,  individually  and 
as  an  officer  of  said  corporations 
("proposed  respondents"  or 
"responi^ents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  int^  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated, 

It  IS  hdteby  agreed  by  andbetween 
Homespan  Products.  Inc.  by  its  duly 
authorizM  officer,  G  &  S  Marketing. 
Inc.,  by  its  duly  authorized  officer,  and 
Gregory  A.  Straw,  individually  and  as 
an  office  -  of  said  corporations,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Homespun 
Product^  Inc.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California,  with  its  principal 


o^ice  and  place  of  business  located  at 
201  Benton  Court.  Suisun.  California 
94585. 

Proposed  respondent  G  &  S 
Marketing.  Inc.  is  a  corporation 
organized,  existing,  and.doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California,  with  its  principal 
office  or  place  of  business  located  at  201 
Benton  Court,  Suisun,  California  94585. 

Proposed  respondent  Gregory  A. 
Straw  is  an  officer  of  said  corporation. 
He  formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation  and  his  address  is  the  same 
as  that  of  the  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  iurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Cmnmission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
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attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

"Work  Opportunity"  means  any  offer 
to  a  person  to  earn  income  by  producing 
goods  or  providing  services,  where  (1) 
the  offeree  must  pay  to  the  offeror,  or  a 
person  identified  by  the  offeror,  any 
amount  of  money,  whether  in  the  form 
of  a  registration,  application  or  other 
fee,  a  pajrment  for  initial  inventory  or 
supplies,  or  in  any  other  form,  as  a 
condition  of  participating;  and  (2)  the 
offeror  represents  that  the  offeree  will  or 
could  be  compensated  in  any  manner  by 
the  offeror  or  by  a  person  identified  by 
the  offeror. 

"Participant"  means  any  person  who 
pays  the  offeror  of  a  work  opportunity, 
or  a  person  identified  by  such  offeror, 
any  amount  of  money,  whether  in  the 
form  of  a  registration,  application  or 
other  fee,  a  payment  for  initial  inventory 
or  supplies,  or  in  any  other  form,  as  a 
condition  of  participating  in  a  work 
opportunity. 

"Net  Earnings  or  Profits"  means  the 
compensation  paid  to  a  participant  in  a 
work  opportunity,  less  the  costs  to  a 
participant  of  materials,  supplies  and 
shipping. 


/ 

It  is  ordered  That  respondents 
Homespun  Products,  Inc.  a  corporation, 
G  &  S  Marketing,  Inc.,  a  corporation, 
their  successors  and  assigns,  and  their 
officers,  and  Gregory  A.  Straw, 
individually  and  as  an  officer  of 
Homespun  Products.  Inc.  and  G  &  S 
Marketing,  Inc.,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  marketing, 
advertising,  promotion,  offering,  or  sale 
of  any  work  opportunity,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  Making  any  material 
misrepresentation,  including  but  not 
limited  to: 

1.  Misrepresenting  the  past,  present  or 
potential  future  earnings  or  profits  of 
participants  in  any  work  opportunity;  or 

2.  Misrepresenting  the  marketplace 
demand  for  any  product  or  service  for 
which  respondents  are  offering  a  work 
opportunity. 

B.  Making  any  earnings-related  or 
profit-related  claim  which  uses  the 
phrase  "up  to"  or  words  of  similar 
import  or  which  states  any  dollar 
amount,  unless  the  stated  level  of 
earnings  or  profits  constitutes  the  net 
earnings  or  profits  which  can  be 
achieved  by  an  appreciable  number  of 
participants;  and  fiirther,  in  any 
instances  where  consumers  could  not 
reasonably  foresee  the  major  factors  or 
conditions  affecting  the  ability  to 
achieve  the  stated  level  of  earnings  or 
profits,  cease  and  desist  from  failing  to 
disclose  clearly  and  prominently  the 
class  of  consumers  who  can  achieve  the 
stated  level. 

// 

It  is  further  ordered  That  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  Specimen  copies  of  all  materials 
disseminated  which  contain  such 
representation; 

B.  All  materials  that  were  relied  upon 
as  substantiation  in  disseminating  such 
representation; 

C.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  paid  any 
money  to  respondents  within  the 
previous  three  years;  and 

D.  The  names,  addresses  and 
telephone  numbers  of  all  woric 


opportunity  participants  who  earned 
any  income  or  profits  from  respondents 
during  the  previous  three  years,  and  for 
each  such  participant:  all  written 
agreements  between  respondents  and 
each  participant  during  the  previous 
three  years;  and  the  dates  and  amounts 
of  all  payments  paid  to  each  participant 
for  work  completed  pursuant  to  the 
work  opportimity  during  the  previous 
three  years. 

/// 

It  isfurther  ordered: 

A.  That  respondents  Homespun 
Products,  Inc.,  G  &  S  Marketing,  Inc.  and 
Gregory  A.  Straw  shall  pay  to  the  FTC 
as  consumer  redress  the  sum  of  one 
million  and  forty  thousand  dollars 
($1,040,000);  provided,  however,  that 
this  liability  will  be  suspended,  subject 
to  theprovisions  of  subpart  B  below. 

B.  That  the  Commission's  acceptance 
of  this  Order  is  expressly  premised 
upon  the  representations  regarding  the 
financial  condition  of  the  respective 
respondents  made  to  the  FTC  in  a 
"Financial  Statement  of  Corporate 
Defendant"  relating  to  Homespun 
Products,  Inc..  dated  February  12,  1993; 
a  "Financial.Statement  of  Corporate 
Defendant"  relating  to  G  ft  S  Marketing, 
Inc.,  dated  February  12, 1993;  a 
"Financial  Statement  of  Debtor" 
executed  by  Gregory  A.  Straw,  dated 
February  8.  1993;  the  federal  income  tax 
returns  of  Homespun  Products,  Inc.  for 
1990, 1991  and  1992;  the  federal  income 
tax  returns  for  G  ft  S  Marketing,  Inc.  for 
1991  and  1992;  and  the  federal  income 
tax  returns  for  Gregory  A.  Straw  and 
Susan  M.  Straw  for  1991  and  1992.  Af^er 
service  upon  respondents  of  an  order  to 
show  cause,  the  FTC  may  reopen  this 
proceeding  to  make  a  determination 
whether  there  are  any  material 
misrepresentations  or  omissions  in  said 
representations  regarding  the  financial 
condition  of  the  respective  respondents. 
Respondents  shall  be  given  an 
opportunity  to  present  evidence  on  this 
issue.  If,  upon  consideration  of 
respondents'  evidence  and  other 
information  before  it,  the  FTC 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  the 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amount  of  monetary 
liability  of  one  million  and  forty 
thousand  dollars  ($1,040,000)  to  become 
immediately  due  and  payable  to  the 
Federal  Trade  Commission,  and  interest 
computed  at  the  rate  prescribed  in  28 
U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance.  Proceedings  initiated 
under  Part  HI  are  in  addition  to.  and  not 
in  lieu  of,  any  other  civil  or  criminal 
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remedies  as  may  be  provided  by  law, 
including  any  proceedings  the  Federal 
Trade  Commission  may  initiate  to 
enforce  this  Order. 

IV 

It  is  further  ordered  That  the  corporate 
respondents  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporations  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 


It  is  further  ordered  That  the 
individual  respondent  shall  promptly 
notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and,  for  a  period  of  five 
(5)  years  after  the  date  of  service  of  this 
Order,  shall  promptly  notify  the 
Commission  of  each  affihation  with  a 
new  business  or  em plm'ment. 

/( is  further  ordered  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  on  them,  and  on  the  first 
through  the  fifth  anniversaries  of  the 
effective  date  of  this  Order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Homespun  Products,  Inc.,  G  &  S 
Marketing,  Inc.,  and  Gregory  A.  Straw 
("proposed  tespondents").  All  of  the 
Proposed  respondents  are  located  in 
Suisun,  California. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

Homespun  Products  and  G  &  S 
Marketing  disseminate  advertising 
seeking  individuals  to  assemble  craft 
.  items  at  home.  Homespun  Products  sells 
instructional  kits  and  craft  materials, 
and/or  charges  registration  fees,  to 
individuals  wanting  to  perform  such 
assembly  work. 

The  complaint  alleges  that  proposed 
respondents  have  misrepresented  the 


weekly  ear  nings  that  are  regularly 
realized  b)  Homespim  Products'  home 
assemblers ,  througn  performing  such 
assembly  \  rork  and  submitting  it  to 
Homespun  Products  for  compensation. 
The  compliint  further  alleges  that 
proposed  respondents  have 
misrepresefeited  that  there  is  a  significant 
marketplaqe  demand  for  the  products 
they  offer  lor  assembly.  The  complaint 
alleges  that  these  misrepresentations 
violate  Secftion  5(a)(1)  of  the  Federal 
Trade  Conimission  Act  (IS  U.S.C. 
45(a)(1)).  I 

The  proposed  order  requires  proposed 
respondents  to  cease  making  any 
material  misrepresentations,  including 
specificalli  misrepresentations 
regarding  fast,  present  or  future 
earnings  o|  profits  of  participants  in  any 
work  oppojiunity.  The  order  further 
prohibits  iHisrepresentations  regarding 
'the  marketblace  demand  for  any 
product  or  service  for  which  proposed 
respondents  are  offering  a  work 
opportimitfy. 

The  pro]  losed  order  also  prohibits 
proposed  i  sspondents  from  making  any 
eamings-n  lated  or  profit-related  claims 
through  us  Ing  phrases  such  as  "up  to," 
or  through  stating  any  dollar  amount, 
unless  the  stated  earnings  or  profit 
figures  can  be  achieved  by  an 
eppreciabl » numl>er  of  participants.  The 
latter  proh  bition  also  requires 
disclosure  of  the  class  of  consumers 
who  can  a«  hieve  stated  earnings  or 
profit  leve  s,  where  factors  or  conditions 
affecting  e  imings  or  profits  are  not 
reasonablji  foreseeable  by  prospective 
workers. 

The  pro  losed  order  additionally 
requires  p:  oposed  respondents  to  retain 
specified  r  jcords  relating  to  their 
advertisin    of  work  opportunities,  the 
persons  w  lo  paid  money  to  participate 
in  any  wo»c  opportunity,  and  the 
earnings  or  profits  of  participants. 

Additionally,  the  proposed  order 
requires  the  corporate  respondents  to 
notify  the  Commission  of  changes  in 
corporate  structure,  the  individual 
respondent  to  notify  the  Commission  of 
his  disconjinuance  of  his  present 
business  or  employment  and  each  new 
business  of  employment  affiliation,  and 
all  proposed  respondents  to  file 
compliant*  reports  with  the 
Commissii  n.  Proposed  respondents 
would  be  j  ubject  to  civil  penalties  if 
they  did  n  )t  comply  with  any  of  the 
above  order  provisions. 

The  proDosed  order  also  requires 
proposed  i  espondents  to  pay  to  the 
Federal  Tr  ide  Commission  $1,040,000 
for  consun  ler  redress  or  disgorgement. 
This  liability  is  suspended,  however,  on 
the  basis  of  financial  disclosures  made 
by  propos(  d  respondents  to  the  FTC, 


with  the  proviso  that  the  Commission 
can  reopen  the  proceeding  if  it 
subsequently  determines  that  there  are 
material  misrepresentations  or 
omissions  in  the  financial  disclosures. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Beniamin  I.  Berman, 
Acting  Secretary. 

(FR  Doc.  94-158  Filed  1-4-94;  8:45  ami 
MLUNG  CODE  (TSO-OI-M 

(File  No.  922  3266] 

New  Mexico  Custom  Designs,  Inc.,  et 
al;  Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  New  Mexico- 
based  corporation  and  its  officer,  who 
claimed  to  sell  beaded  earrings,  from 
making  any  materia)  misrepresentations 
regarding  earnings  or  profits  of 
participants  in  any  work  opportunity 
and  from  making  misrepresentations 
about  the  marketplace  demand  for  any 
product  or  service.  In  addition,  the 
proposed  settlement  would  require  the 
respondents  to  pay  $1.2  million  to  the 
Commission  for  consumer  redress  or 
disgorgement. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Jeffrey  Klurfeld  or  Gerald  Wright,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St..  suite 
570,  San  Francisco.  CA  94103.  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f}  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
an  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
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Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.g(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  New  Mexico  Custom 
Designs,  Inc.,  a  corp>oration.  and  Anthony  L. 
Ingram,  individually  and  as  an  officer  of  said 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of  New 
Mexico  Custom  Designs,  Inc.,  a 
corporation,  and  Anthony  L.  Ingram, 
individually  and  as  an  officer  of  said 
corporation  ("proposed  respondents"  or 
"respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  IS  hereby  agreed  by  ana  between 
New  Mexico  Custom  Designs,  Inc.  by  its 
duly  authorized  officer,  and  Anthony  L. 
Ingram,  individually  and  as  an  officer  of 
said  corporation,  and  their  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  New  Mexico 
Custom  Designs,  bic,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  Mexico,  with  its  principal 
office  and  place  of  business  located  at 
8415  Washington  Place,  NE.,  suite  D. 
Albuquerque,  New  Mexico  87113. 

Proposed  respondent  Anthony  L. 
Ingram  is  an  officer  of  said  corporation. 
He  formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation  and  his  address  is  the  same 
as  that  of  the  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Conunissi(Mi,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  plaoad  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 


information  in  respect  thereto  publicly 
released.  The  Commission  thereefter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  fiirther  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  up>on  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  well  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  finaL 


Order 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

"Work  Opportunity"  means  any  offer 
to  a  person  to  earn  income  by  producing 
goods  or  providing  services,  where  (1) 
the  offeree  must  pay  to  the  offeror,  or  a 
person  identified  by  the  offeror,  any 
amount  of  money,  whether  in  the  form 
of  a  registration,  application  or  other 
fee,  a  payment  for  initial  inventory  or 
supplies,  or  in  any  other  form,  as  a 
condition  of  participating:  and  (2)  the 
offeror  represents  that  the  offeree  will  or 
could  be  compensated  in  any  manner  by 
the  offeror  or  by  a  person  identified  by 
the  offeror. 

"Participant"  means  any  person  who 
pays  the  offeror  of  a  work  opportunity, 
or  a  person  identified  by  such  offeror, 
any  amount  of  money,  whether  in  the 
form  of  a  registration,  appUcation  or 
other  fee,  a  payment  for  initial  inventory 
or  supplies,  or  in  any  other  form,  as  a 
condition  of  participating  in  a  woik 
opportunity. 

"Net  Earnings  or  Profits"  means  the 
compensation  paid  to  a  participant  in  a 
work  opportunity,  less  the  costs  to  a 
participant  of  materials,  supplies  and 
shipping. 


It  is  ordered  that.  Respondents  New 
Mexico  Custom  Designs,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Anthony  L.  Ingram, 
individually  and  as  an  officer  of  New 
Mexico  Custom  Designs,  Inc.,  a 
corporation,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  marketing,  advertising, 
promotion,  offering,  or  sale  of  any  work 
opportimity.  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Making  any  material 
misrepresentation,  including  but  not 
limited  to: 

1.  Misrepresenting  the  past,  present  or 
potential  future  earnings  or  profits  of 
participants  in  any  work  opportunity;  or 

2.  Misrepresenting  the  marketplace 
demand  for  any  product  or  service  for 
which  respondents  are  offering  a  work 
opportunity. 

B.  Making  any  earnings-related  or 
profit-related  claim  which  uses  the 
phrase  "up  to"  or  words  of  similar 
import  or  which  states  any  dollar 
amount,  unless  the  stated  level  of 
earnings  or  profits  constitutes  the  net 
earnings  or  profits  which  can  be 
achieved  by  an  appreciable  number  of 
participants;  and  further,  in  any 
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instances  where  consumers  could  not 
reasonably  foresee  the  major  factors  or 
conditions  affecting  the  ability  to 
achieve  the  stated  level  of  earnings  or 
profits,  cease  and  desist  from  failing  to 
disclose  clearly  and  prominently  the 
class  of  consumers  who  can  achieve  the 
stated  level. 
It  is  further  ordered  that.  For  three  (3) 
,  years  after  the  last  date  of  dissemination 
;  of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  Specimen  copies  of  all  materials 
disseminated  which  contain  such 
representation; 

B.  All  materials  that  were  relied  upon 
as  substantiation  in  disseminating '^uch 
representation; 

C.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  paid  any 
money  to  respondents  within  \he 
previous  three  years;  and 

D.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  earned 
any  income  or  profits  from  respondents 
during  the  previous  three  years,  and  for 
each  such  participant:  AH  written 
agreements  between  respondents  and 
each  participant  during  the  previous 
three  years;  and  the  dates  and  amoimts 
of  all  payments  paid  to  each  participant 
for  woik  completed  pursuant  to  the 
work  opportunity  during  the  previous 
three  years. 

ni 

h  isfurther  ordered: 

A.  Tnat  respondent  Anthony  L. 
Ingram  shall  pay  to  the  FTC  as 
consumer  reoress  the  sum  of  one 
million  two  hundred  thousand  dollars 
($1,200,000);  provided  however,  that 
this  liability  will  be  suspended,  subject 
to  theprovisions  of  subpart  B  below. 

B.  Tnat  the  Conunission's  acceptance 
of  this  Order  is  expressly  premised 
upon  the  representations  regarding  the 
financial  condition  of  the  respective 
respondents  made  to  the  FTC  in:  A 
"Financial  Statement  of  Debtor" 
executed  by  Anthony  L.  Ingram  on 
October  20, 1992;  a  "Financial 
Statement  of  Corporate  Defendant" 
relating  to  New  Mexico  Custom  Designs, 
Inc.  executed  by  Anthony  L.  Ingram,  as 
president,  on  October  20, 1992;  the 
Federal  income  tax  returns  of  New 
Mexico  Custom  Designs,  Inc..  for  1989, 
1990  and  1991;  the  federal  income  tax 
returns  of  Anthony  L.  Ingram  for  1990 
and  1991;  accounting  statements  for 
1990, 1991  and  1992,  referred  to  in,  and 
enclosed  with,  a  letter  from  Gary 
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Harrell  Esq.,  to  the  Federal  Trade 
Commission,  dated  22  march  1993;  and 
a  letter  from  Gary  Harrell,  Esq.,  to  the 
Federal  Trade  Commission,  dated  3  May 
1993,  After  service  upon  respondents  of 
an  order  to  show  cause,  the  FTC  may 
reopen;  this  proceeding  to  make  a 
determination  whether  there  are  any 
materia  1  misrepresentations  for 
omissii  ins  in  said  representations 
regard!  ig  the  financial  condition  of  the 
respect  ive  respondents.  Respondents 
shall  b  I  given  an  opportunity  to  present 
evidem  »  on  this  issue.  If,  upon 
considi  iration  of  respondents'  evidence 
and  otl  er  information  before  it,  the  FTC 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  the 
financi^  statements  and  related 
documents,  that  determination  shall 
cause  tne  entire  amount  of  monetary 
liability  otone  million  two  hundred 
thousaiid  dollars  ($1,200,000)  to  become 
immediately  due  and  payable  to  the 
Federa  Trade  Commission,  and  interest 
compu  ed  at  the  rate  prescribed  in  28 
U.S.C.  1961,  as  amended,  shall 
immed  ately  begin  to  accrue  on  the 
unpaidibalance.  Proceedings  initiated 
under  Fart  III  are  in  addition  to,  and  not 
in  lietj  of.  any  other  civil  or  criminal 
remedies  as  may  be  provided  by  law, 
includiiig  any  proceedings  the  Federal 
Trade  Commission  may  initiate  to 
enforce  this  Order. 

IV      I 

It  is  Airther  ordered.  That  the 
corporate  respondent  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  td  any  dissolution,  assignment,  or 
sale  resiulting  in  the  emergence  of  a 
succes^r  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 


It  is  Airther  ordered  that.  The 
individual  respondent  shall  promptly 
notify  the  Commission  of  the 
discondnuance  of  his  present  business 
or  employment  and.  for  a  period  of  five 
(5)  yean  after  the  date  of  service  of  this 
order,  snail  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  bukiness  or  employment. 


her  ordered  that.  Respondents 
ithln  sixty  (60)  days  after  service 
)rdeT  on  them,  and  on  the  first 
the  fifth  anniversaries  of  the 
date  of  this  order,  file  with  the 
Conunitsion  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  tt  has  complied  with  this  Order. 


Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  New  Mexico  Custom  Designs,  Inc. 
and  Anthony  L.  Ingram  ("proposed 
respondents").  Bom  of  the  proposed 
respondents  are  located  in  Albuquerque, 
New  Mexico. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  dedde  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

New  Mexico  Custom  Designs,  Inc.  and 
Anthony  L.  Ingram  disseminate 
advertising  seeking  individuals  to 
assemble  craft  items  at  home.  They  sell 
instructional  kits  arid  craft  materials, 
and/or  charge  registration  fees,  to 
individuals  wanting  to  perform  such 
assembly  work. 

The  complaint  alleges  that  proposed 
respondents  have  misrepresented  the 
weekly  earnings  that  are  regularly 
realized  by  New  Mexico  Custom 
Designs'  home  assemblers,  through 
performing  such  assembly  work  and 
submitting  it  to  New  Mexico  Custom 
Designs  for  compensation.  The 
complaint  further  alleges  that  proposed 
respondents  have  misrepresented  that 
there  is  a  significant  marketplace 
demand  for  the  products  they  offer  for 
assembly.  The  complaint  alleges  that 
these  misrepresentations  violate  section 
5(a)(1)  of  the  Federal  Trade  Commission 
Act  (15  U.S.C.  45(a)(1)). 

The  proposed  order  requires  proposed 
respondents  to  cease  making  any 
material  misrepresentations,  including 
specifically  misrepresentations 
regarding  past,  present  or  future 
earnings  or  profits  of  participants  in  any 
work  opportunity.  The  order  further 
prohibits  misrepresentations  regarding 
the  marketplace  demand  for  any 
product  or  service  for  which  proposed 
respondents  are  offering  a  work 
opportunity. 

The  proposed  order  also  prohibits 
proposed  respondents  from  making  any 
earnings-related  or  profit-related  claims 
through  using  phrases  such  as  "up  to." 
or  through  stating  any  dollar  amount, 
unless  the  stated  earnings  or  profit 
figures  can  be  achieved  by  an 
appreciable  number  of  participants.  The 
latter  prohibition  also  requires 
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disclosure  of  the  class  of  consumers 
who  can  achieve  stated  earnings  or 
profit  levels,  where  fectors  or  conditions 
effecting  earnings  or  profits  are  not 
reasonably  foreseeable  by  prospective 
workers. 

The  proposed  order  additionally 
requires  proposed  respondents  to  retain 
specified  records  relating  to  their 
advertising  of  work  opportunities,  the 
persons  who  paid  money  to  participate 
in  any  work  opportunity,  and  the 
earnings  or  profits  of  participants. 

Additionally,  the  proposed  order 
requires  the  corporate  respondent  to 
notify  the  Commission  of  changes  en 
Corporate  structure,  the  individual 
respondent  to  notify  the  Commission  of 
his  discontinuance  of  his  present 
business  or  employment  and  each  new 
business  or  employment  affiliation,  and 
all  proposed  respondents  to  file 
compliance  reports  with  the 
Commission.  Proposed  respondents 
would  be  subject  to  civil  penalties  if 
they  did  not  comply  with  any  of  the 
above  other  provisions. 

The  proposed  order  also  requires 
proposed  respondents  to  pay  to  the 
Federal  Trade  Commission  $1,200,000 
for  consumer  redress  or  disgorgement. 
This  liability  is  suspended,  however,  on 
the  basis  of  financial  disclosures  made 
by  proposed  respondents  to  the  FTC. 
with  the  proviso  that  the  Commission 
can  reopen  the  proceeding  if  it 
subsequently  determines  that  there  are 
material  misrepresentations  or 
omissions  in  the  financial  disclosures. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benjanun  I.  Bennan, 
Acting  Secretary. 
[FR  Doc.  94-155  Filed  1-4-94;  8:45  am) 
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[File  No.  921-0070] 

Personal  Protective  Armor 
Association,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  uinfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Baltimore-based 
association  for  manufacturers  of  body 


armor  in  North  America  from  restricting 
its  members  from  engaging  in 
comparative  advertising  or  offering 
product-liability  insurance,  guarantees 
or  warranties  on  soft  body  armor,  and 
from  placing  any  restraints  on  member 
advertising,  including  price  disclosure, 
product  liability,  and  body  armor 
performance  characteristics. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Paul  Nolan,  FTC/S-2624,  Washington, 
DC  20580.  (202)  326-2770. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
Personal  Protective  Armor  Association. 
Inc..  and  it  now  appearing  that  Personal 
Protective  Armor  Association.  Inc.. 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  Order 
to  cease  and  desist  bom  engaging  in  the 
acts  and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between  the 
proposed  respondent  and  its  attorney 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Personal 
Protective  Armor  Association.  Inc. 
("PPAA")  is  a  corporation  organized, 
existing  and  transacting  business  under 
and  by  virtue  of  the  laws  of  the  State  of 
Tennessee,  with  its  office  and  principal 
place  of  business  located  at  3623  Falls 
Road.  Baltimore,  Maryland  21222. 

2.  PPAA  admits  all  of  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

3.  PPAA  waives: 

(a)  Any  further  procedural  steps; 


(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  into 
pursuant  to  this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 

.  that  the  law  has  been  violated  as  alleged 
in  the  draf  of  Complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules  of  Practice,  the 
Commission  may,  without  further  notice 
to  proposed  respondent,  (1)  Issue  its 
Complaint  corresponding  in  form  and 
substance  with  the  draft  of  Complaint 
here  attached  and  its  decision 
containing  the  following  Order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  as  provided  by  statute  for  other 
orders.  The  Order  shall  become  .final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  Complaint  and 
decision  containing  the  agreed-to-order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
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vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
proposed  draft  of  Complaint  and  Order 
contemplated  hereby.  It  understands 
that  onc8  the  Order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showinfi  that  it  has 
fuJly  complied  with  the  Order.  Proposed 
respondent  further  understands  that  it 
may  be  Kabte  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Orcer  after  it  becomes 
final. 

Order 


For  the  purposes  of  this  order,  the 
following  definitions  shall  apply: 

A.  "Respondent"  means  the  Personal 
Protective  Armor  Association,  its 
directors,  trustees,  councils, 
committees,  officers,  representatives, 
delegates,  agents,  employees, 
successors,  or  assigns. 

B.  "Soft  body  armor"  means 
concealable  bullet-resistant  vests 
generally  worn  by  civilians  and  law 
enforcement  personnel. 

// 

It  is  ordvred.  That  Respondent, 
directly,  indirectly,  or  through  any 
device,  in  connection  with  activities  in 
or  affecting  commerce,  as  "commerce" 
is  defined  by  the  Federal  Trade 
Commission  Act,  as  amended,  cease  and 
desist  from: 

A.  Entering  into,  attempting  to  enter 
into,  organizing,  continuing,  or  acting  in 
hirtherance  of  any  agreement  or 
combination,  or  carrying  out  any 
agreement  betu-een  or  among 
Respondent's  members,  either  express 
or  implied,  that  prohibits,  restricts, 
impedes.  Interferes  with,  restrains, 
places  limitations  on,  or  advises  against: 

1 .  Engaging  in  comparative 
advertising,  including,  but  not  limited 
to  prohibiting  any  member  from 
advertising  that  any  type  of  soft  body 
armor  meets  or /ails  to  meet  any  ballistic 
resistance  standard;  or 

2.  Offering  or  providing  products 
liability  insurance,  guarantees,  or 
warranties  on  solely  body  armor. 

B.  Restricting,  regulating,  impeding, 
declaring  unethical,  interfering  with, 
restraining,  or  advising  against  the 
advertising,  pn^blishing,  or 
dissemination  by  any  person  of  the 
prices,  terms,  availability, 
characteristics,  or  conditions  of  sale  of 
soft  body  armor  through  any  means, 
inchiding,  but  not  limited  to,  adopting 
or  maintaining  any  rute  or  policy  that 
restricts  or  prohibits  a  menibet  from: 

1.  Engftging  m  comparative 
advertiemg.  indwKng,  hot  not  limited 
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to  prohi  >it>ng  any  member  from 
advertising  that  any  type  of  soft  body 
armor  meets  or  fails  to  meet  any  ballistic 
resisfani »  standard;  or 

2.  Off  sring  or  providing  products 
liability  insurance,  guarantees,  or 
warrant  es  on  soft  body  armor. 

Provided,  That  nothing  contained  in 
this  Paragraph  II  shall  prohibit 
Respon<  ent  from  formulating,  adopting, 
dissemi  tating  to  its  members,  and 
enforcic  g  reasonable  ethical  guidelines 
govemii  g  the  conduct  of  its  members 
with  rea  ject  to  representations, 
includii  g  unsubstantiated 
represei  tations,  that  Respondeat 
reasona  liy  believes  would  be  false  or 
deceptii  e  within  the  meaning  of  section 
5  of  the  "ederal  Trade  Commission  Act. 

/// 

It  is  ft  rther  ordered.  That  Respondent: 

A.  Ehitribute  by  first-class  mail  a  copy 
of  this  Order  and  the  Complaint  to  each 
of  its  members  within  thirty  t30)  days 
afler  thd  date  this  Order  become  final. 

H.  Foi  a  period  of  five  1 5)  years  after 
the  date  this  Order  becomes  final, 
provide  each  new  member  who  joins 
PPAA  with  a  copy  of  the  Order  and 
Complaint  within  thirty  (30)  days  of 
membei  ship  into  PPAA. 

C  Fill  ( a  verified,  written  report  with 
the  Commission  within  sixty  (60)  days 
after  ih^a  date  this  Order  becomes  final, 
and  aniiually  thereafter  for  five  (5)  years 
on  the  anniversary  of  the  date  this  Order 
become^  final,  and  at  such  other  times 
as  the  Commission  may,  by  written 
notice  to  PPAA,  require,  setting  forth  in 
detail  tl  e  manner  and  form  in  which  it 
has  con  plied  and  Ls  complying  with  the 
Order. 

D,  Foi  a  period  of  five  {5)  years  after 
the  data  this  Order  becomes  final, 
maintai  i  and  make  available  to 
Commii  sion  staff  for  inspefjtion  and 
copying  upon  reasonable  notice,  rec:ords 
adequat ;  to  describe  in  detail  any  action 
taken  in 
coverec 


rv 


It  is 
notify  t 
(30) 
corpora 
assi 


da]s 


KSII 


connection  with  any  activity 
by  Part  II  of  this  Order. 


/  rther  ordered,  That  PPAA  shall 
le  Commission  at  least  thirty 
prior  to  any  change  in  the 
ion  such  es  dissolution, 
gnnlent,  or  sale,  resulting  in  the 
emergei  r.e  of  a  successor  corporation, 
the  crea  lion  of  dissolution  of 
subsidij  ries,  and  any  other  change  that 
may  afC  ict  compliance  with  this  order. 

of  Proposed  Consent  Onier  To 
Coounent 


Analy 
Aid  PuHlic 

The  F  ederal  Trade  Commission  has 
accepte  1  an  agreement  to  a  proposed 
consent  order  from  Personal  Protective 
Armor  i  Issociafion  fTTAA~),  which  is 


located  in  Baltimore,  Maryland.  The 
agreement  would  settle  charges  by  the 
Commission  that  the  proposed 
respondent  violated  section  5  of  the 
Federal  Trade  Commission  Act  by 
engaging  in  practices  that  restricied 
competition  among  PPAA  members. 

The  proposed  con.sent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  ft-om  the  agreement  or  make 
final  the  agreen>eot's  proposed  order. 

The  Compiaint 

The  complaint  prepared  for  issuance 
by  the  Commission  along  with  the 
proposed  order  alleges  that  PPAA  and 
its  members  have  engaged  im  acts  and 
practices  that  have  unreasonably 
restrained  competition  among 
manufacturers  of  soft  body  armor.  The 
complaint  alleges  that  PPAA  members 
have  maintained  a  policy  against 
comparative  advertising  and  have 
adopted  a  policy  not  to  compete  in 
offering  products  liability  insurance  to 
law  enforcement  agencies. 

According  to  the  complaint, 
advertising,  including  comparative 
advertising  arKi  advertising  of 
warranties  and  products  liability 
insurance,  enables  firms  to  inform 
con.sumers  as  to  the  quality,  price,  and 
terms  of  sale  of  the  product.  Consumers 
consider  terms  of  sale  such  as  products 
liability  insurance  and  certification  that 
the  soft  body  armor  passes  applicable 
performance  standards.  Comparative 
advertising  and  advertising  of 
warranties  and  products  liability 
insurance  enables  firms  to  inform 
consumers  about  these  factors  and 
increases  the  information  available  to 
consumers. 

The  complaint  states  that,  during 
some  periods,  from  1986  to  the  present, 
PPAA  has  maintained  a  policy  against 
comparative  advertising,  including  a 
policy  which  declares  it  unethical  for 
any  member  to  make  any  representation 
that  another  member's  vests  have  failed 
certification  testing.  The  complaint  also 
states  that,  during  some  periods,  from 
1986  to  the  present,  PPAA  adopted  a 
policy  to  respond  uniformly  to  bids  by 
not  offering  products  liability  insurance 
in  competing  for  contracts  from  law 
enforcement  agencies. 

The  complaint  alleges  that  the 
purposes  or  efiects  of  the  challenged  act 
or  practice  have  baen  to  restrai» 
competition  unreasonably: 
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a.  By  fixistrating  and  restraining 
competition  in  the  marketing  and  sale  of 
soft  body  armor  on  the  basis  of  price, 
service,  and  quality; 

b.  By  depriving  consumers  of  the 
benefits  of  truthful  information  about 
the  performance  of  soft  body  armor; 

c.  By  depriving  consumers  of  the 
potential  value  of  warranties,  including 
products  liability  insurance,  in  the 
purchase  of  soft  body  armor. 

The  Proposed  Consent  Order 

Part  I  of  the  order  covers  definitions. 
These  definitions  make  clear  that  the 
consent  order  applies  to  directors, 
trustees,  councils,  committees,  officers, 
representatives,  delegates,  agents, 
employees,  successors,  or  assigns  of 
PPAA.  The  order  also  defines  "soft  body 
armor"  as  concealable  bullet-resistant 
vests  generally  worn  by  civilians  and 
law  enforcement  persormel. 

Part  II  of  the  order  describes  the 
conduct  prohibited  by  the  order.  Part  n 
prevents  PPAA  from  entering  into  or 
carrying  out  any  agreement  between  or 
among  its  members  that  restricts 
engaging  in  comparative  advertising  or 
restricts  offering  or  providing  products 
liability  insurance.  Part  II  also  prevents 
PPAA  from  restricting  or  interfering 
with  the  advertising  or  dissemination  of 
prices,  terms,  availability, 
characteristics,  or  conditions  of  sale  of 
soft  body  armor  by  adopting  a  policy 
which  restricts  or  prohibits  a  member 
from  engaging  in  comparative 
advertising  or  offering  or  providing 
products  liability  insurance. 

Part  in  of  the  order  requires  PPAA  to 
furnish  a  copy  of  the  Commission's 
order  to  each  of  its  members;  to  provide 
each  new  member  who  joins  PPAA  with 
a  copy  of  the  Order  and  complaint;  and 
to  file  compliance  reports  for  five  ^ears. 
Beniamin  L  Bennan, 
Acting  Secretary. 

Concurring  Statement  of  Commissioner 
Roscoe  B.  Slaick,  III 

I  concur  in  the  Commission's  decision  to 
accept  for  public  comment  the  Consent  Order 
in  this  matter.  The  evidence  demonstrates 
that  ten  companies,  representing  more  than 
90%  of  U.S.  sales  of  protective  body  armor, 
engaged  in  unreasonable  restraints  of  trade  in 
violation  of  section  5  of  the  Federal  Trade 
Conunisslon  Act,  IS  U.S.C.  45.  The 
agreements  here  restrain  significant 
dimensions  of  competitive  rivalry  among 
b)ody  armor  manufacturers.  Therefore,  they 
appear  likely,  absent  an  efficiency 
justification,  to  restrict  output  The 
respondent  has  not  proffered  any  efficiency 
justification  for  the  restraints.  Under  the 
standards  set  forth  in  the  Commission's 
decision  in  Massachusetts  Board  of 
Registration  in  Optometry.^  and  its  progeny. 


this  "inherently  suspect"  conduct  is 
appropriately  condemned  without  a  full  rule 
of  reason  analysis. 

In  my  view,  however,  it  may  have  been 
appropriate  to  name  as  respondents  the 
memtiers  of  the  Personal  Protective  Armor 
Association  ("PPAA").  This  case  is  not 
typical  of  the  Commission's  cases 
challenging  anticompetitive  conduct  of  state 
licensing  boards  and  trade  associations.  In 
most  such  cases,  the  board  or  association 
represents  hundreds  or  thousands  of 
competing  entities.^  Naming  individual 
members  as  respondents  in  such  cases  is 
generally  impracticable:  It  may  unnecessarily 
complicate  litigation  or  create  intractable 
problems  for  settlement  negotiations.''  More 
importantly,  naming  members  is  often 
unnecessary:  The  respondent  board  or 
association  is  t>pically  the  only  (or  only 
effective)  means  by  which  the  multitude  of 
competitors  can  reach  and  enforce  an 
agreement  restraining  competition. 

By  contrast,  competitors  in  the  relatively 
concentrated  protective  body  armor  industry 
may  be  able  to  collude  effectively  outside  the 
auspices  of  the  PPAA  or  any  other  formal 
trade  association.*  If  so,  the  proposed 
Consent  Order,  which  names  only  the  PPAA 
as  a  respondent,  may  provide  an  insufficient 
remedy.  So  long  as  the  PPAA  is  not 
involved,*  the  same  body  armor 
manufacturers  could  engage  in  collusive 
conduct  falling  squarely  within  the  core 
cease  and  desist  provisions  of  the  Order 
without  exposure  to  civil  ptenalties  under 
section  5(1)  of  the  FTC  Act.  15  U.S.C  45(1).<> 

In  determining  the  optimal  scope  of  any 
future  enforcement  actions  against 
anticompetitive  restraints  facilitated  by  a 
trade  association,  the  necessity  of  the 
particular  association  to  effective  collusion 
among  its  members  should  be  considered 
carefully. 

[FR  Doc.  94-154  Filed  1-4-94;  8:45  am) 
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•  no  F.T.C  549. 604  (1988). 


2  See,  e.g..  American  Medical  Astociation,  94 
F.T.C.  701.  702  (1979)  (membership  consisting  of 
approximately  170,000  medical  doctors);  Mas*. 
Board,  110  F.T.C.  at  560  (more  than  1 350 
optometrists  subject  to  the  Board's  restraints): 
I>Btroit  Auto  Dealers  Association.  Inc.,  Ill  F.T.C. 
475.  419  (1989)  (membership  consisting  of  231 
automobile  dealerships). 

'But  see  Detroit  Auto  Dealers,  111  F.T.C  at  518- 
521  (addenda  to  final  order)  (naming  as  respondents 
the  association.  17  coiutituent  associations,  96 
member  dealerships,  and  61  individuals). 

<Thus.  unlike  many  cases  involving  association 
restraints  in  which  the  respondent  association  itself 
is  a  critical  first  mover,  the  conduct  at  issue  here 
constitutes  archetypal  cartel  behavior  in  which  this 
particular  association's  involvement  may  tie  merely 
detail. 

»  Under  the  Order,  respondent  PPAA  is  defined 
to  include  any  association  that  can  be  held  to  be 
a  legal  successor.  The  evidence  does  not  clearly 
indicate  whether  or  not  PPAA  has  any  structural, 
legal,  or  historical  advantage  that  would  impede  the 
creation  of  a  new,  non-successor  body  armor  trade 
association. 

•  Of  courte.  this  conduct  would  expoae  these 
firms  to  private  and  state  actions  for  damages  under 
section  4  of  the  Clayton  Act,  IS  U.S.C.  1 5.  Such 
exposure,  however,  apparently  did  not  deter  the 
conduct  that  lad  to  this  Commiuion's  action  in  this 
matter. 


[File  No.  922  32651 

Sandcastle  Creations;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  (Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Oregon-based 
respondents,  who  marketed  potholders 
and  mohair  for  use  as  doll's  hair,  from 
making  any  material  misrepresentations 
regarding  earnings  or  profits  or 
participants  in  any  work  opportunity 
and  from  making  misrepresentations 
about  the  marketplace  demand  for  any 
product  or  service.  In  addition,  the 
proposed  settlement  would  require  the 
respondents  to  pay  $536,000  to  the 
Commission  for  consumer  redress  or 
disgorgement. 

DATES:  Ckimments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  (Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  EX:  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Gerald  Wright,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St.,  suite 
570,  San  Francisco,  CA  94103.  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  William  E.  Taylor,  and 
Susan  L  Taylor,  individually,  and  trading 
and  doing  business  as  Sandcastle  Creations. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
William  E.  Taylor  and  Susan  L.  Taylor, 
individually,  and  trading  and  doing 
business  as  Sandcastle  Oeations 
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("proposed  respondents"  or 
"respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  ptactices  being  investigated. 

It  is  hereby  agreed  by  and  between 
William  E.  Tayior  and  Susan  L.  Taytor, 
individtiaDy.  and  trading  and  doing 
business  as  Sancicastiie  Creations,  and 
their  attorney,  and  counsel  for  the 
Federal  Trade  Confimission  ihat: 

1.  Proposed  respondents  William  E. 
Taylor  and  Susan  L.  Tayior  are 
individuals,  trading  and  doing  business 
as  Sandcastie  Creations,  an 
unincorporated  association,  with  its 
prindpal  office  and  place  of  business 
located  at  126  SE.  1st  Street,  Newport. 
Oregon  97365. 

Proposed  respondent  Wilham  E. 
Taylor  is  a  co-owner  of  Sandcastie 
Creations.  Individually  or  in  concert 
with  others,  he  formulates,  directs  and 
controls  the  policies,  arts  and  practices 
of  Sandcastie  Creations  and  his  address 
is  the  same  as  that  of  Sandcastie 
Creations. 

Proposed  respondent  Susan  L.  Taylor 
is  a  co-owner  of  Sandcastie  Creations. 
Individually  or  in  concert  with  others, 
she  formulates,  directs  and  controls  the 
policies,  acts  and  practices  of 
Sandc2sU«  Creations  and  her  address  is 
the  same  as  that  of  Sandcastie  Creations. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  th.e  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  Codings  of  fact  and 
conclusions  of  law; 

c  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commissioa,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
infonnation  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  It 
will  take  such  action  as  it  nwy  consider 
appropriaia.  or  issue  and  serve  its 
complaint  (in  such  form  as  th* 
circumstances  may  require)  and 


decision,  in  disposition  of  this 
proceedii  g. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admisj  ion  by  proposed  respondents 
that  the  1<  w  has  been  violated  as  alleged 
in  the  dra  Ft  of  complaint,  or  that  the 
facts  alle]  ed  in  the  draft  complaint, 
other  thai  i  the  jurisdictional  facts,  are 
true. 

6.  This  sgreernent  contemplates  that, 
if  it  is  ace  spted  by  the  Commission,  and 
if  such  ac  ::ept3nce  is  not  subsequently 
withdraw  n  by  the  Commission  pursuant 
to  the  pre  t^isions  of  §2.34  of  the 
Commiss  on's  Rules,  the  Commission 
may,  witi  out  further  notice  to  proposed 
respondei  its.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  (  raft  of  complaint  here 
attached  i  nd  its  decision  containing  the 
following  order  to  cease  and  desist  in 
dispositic  n  of  the  proceeding,  and  (2) 
make  infarmation  public  in  respect 
thereto.  When  so  ente.-ed,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  b«  ahered. 
modified  sr  set  aside  in  the  same 
manner  ai  id  within  the  same  time 
provided  ^y  statute  for  other  orders.  The 
order  sha  I  become  final  upon  service. 
Delivery  I  y  the  U.S.  Postal  Service  of 
the  comp  alnt  an  decision  containing 

.  the  agree(  -to  order  to  proposed 
respondei  its'  address  as  stated  in  this 
agreemen  shaM  constitute  service. 
Proposed  -espondents  waive  any  right 
they  may  lave  to  any  other  manner  of 
ser\'ice.  T  le  complaint  may  be  used  in 
construin  ;  the  terms  of  the  order,  and 
no  agreen  ent,  understanding, 
represent  tion,  or  interpretation  not 
containec  In  the  order  or  the  agreement 
may  be  u;  ed  to  vary  or  contradict  the 
terms  of  t  le  order. 

7.  PTop<  sed  respondents  have  read 
the  propb  ed  complaint  and  order 
confempL  ted  hereby.  They  understand 
that  once  he  order  has  been  issued, 
they  will   te  required  to  file  one  or  more 
corapliani  e  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  -espondents  further 
understan  i  that  they  may  be  liable  for 
civil  pena  ties  in  the  amount  provided 
by  law  foi  each  violation  of  the  order 
after  it  bc<  oroes  final. 

Order 

For  pur  loses  of  this  order,  the 
folioM'ing  :lefinitions  shall  apply: 

"Work  ( )pportunity"  means  any  offer 
to  a  persa  i  to  earn  income  by  producing 
goods  or  f  roviding  services,  where  (1) 
the  oBeree  mast  pay  to  the  offeror,  or  a 
person  identified  by  the  offeror,  any 
amount  of! money,  whether  Ln  the  form 
of  ategistiatiou.  apphcation  or  other 
fee,  a  paydient  for  initial  inventory  or 


supplies,  or  in  any  other  form,  as  a 
condition  of  participating;  and  (2)  the 
offraror  represents  that  the  offeree  wilt  or 
could  be  compensated  in  any  manner  by 
the  offeror  or  by  a  person  identified  by 
the  ofleror. 

"Participant"  means  any  person  who 
pays  the  offeror  of  a  work  opportunity, 
or  a  person  identified  by  such  offieror. 
any  amount  of  money,  whether  in  the 
form  of  a  registration,  application  or 
other  fee,  a  payment  for  initial  inventory 
or  supplies,  or  in  any  other  form,  as  a 
condition  of  participating  in  a  work 
opportunity. 

"Net  Earnings  or  Profits"  means  the 
rxmtpensation  paid  to  a  participant  in  a 
work  opportunity,  less  the  costs  to  a 
participant  of  materials,  supplies  and 
dipping. 


It  is  ordi-red  that.  Respondents 
William  E.  Taylor  and  Susan  L.  Taylor, 
individually  and  trading  and  doing 
business  as  Sandcastie  Creations,  an 
unincorporated  association,  and 
respondents'  agents,  representatives  and 
empteyees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
marketing,  advertising,  promotion, 
offering,  or  sale  of  any  work 
opportunity,  in  or  affecting  commerce, 
as  "comnjerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Making  any  material 
misrepresentation,  including  but  not 
limited  td: 

1.  Misrepresenting  the  past,  present  or 
potential  future  earnings  or  profits  of 
participants  in  any  work  opportunity;  or 

2.  Misrepresenting  the  marketplace 
demand  for  any  product  or  service  for 
which  re^ondents  are  offering  a  work 
opportunity. 

B.  Making  any  earnings-related  or 
profit-related  claim  which  uses  the 
phrase  "up  to"  or  words  of  sunilar 
import  or  which  states  any  dollar 
amount,  unless  the  stated  level  of 
earnings  or  profits  constitutes  the  net 
earnings  or  profits  which  can  be 
achieved  by  an  appreciable  number  of 
participants;  and  further,  in  any 
instances  where  consumers  could  not 
reasonably  foresee  the  major  factors  or 
conditions  affecting  the  ability  to 
achieve  the  stated  level  of  earnings  or 
profits,  cease  and  desist  from  CaiSing  to 
disclose  clearly  and  prominently  the 
class  of  consumers  who  can  achieve  the 
stated  level. 

// 

It  is  fttrtker  ordered  that.  For  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
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Order,  respondents  shall  maintain  and 
upon  request  make  available  to  the 
Federal  "Trade  Commission  for 
inspection  and  copying: 

A.  Specimen  copies  of  all  materials 
disseminated  which  contain  such 
representation; 

B.  All  materials  that  were  relied  upon 
as  substantiation  in  disseminating  such 
representation; 

C.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  paid  any 
money  to  respondents  within  the 
previous  three  years;  and 

D.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  earned 
any  income  or  profits  from  respondents 
during  the  previous  three  years,  and  for 
each  such  participant:  all  written 
agreements  between  respondents  and 
each  participant  during  the  previous 
three  years;  and  the  dates  and  amounts 
of  all  payments  paid  to  each  participant 
for  work  completed  pursuant  to  the 
work  opportunity  during  the  previous 
three  years. 

//; 

It  isfurther  ordered: 

A.  Inat  respondents  shall  jointly  and 
severally  pay  to  the  FTC  as  consumer 
redress  the  sum  of  five  hundred  and 
thirty-six  thousand  dollars  ($536,000); 
provided  however,  that  this  liability 
will  be  suspended,  subject  to  the 
provisions  of  subparts  B  and  D  below, 
upon  the  payment  of  twenty-five 
thousand  dollars  ($25,000)  no  later  than 
fifteen  (15)  days  after  the  date  of  service 
of  this  Order.  Such  payment  shall  be 
made  by  cashier's  check  or  certified 
check  payable  to  the  Federal  Trade 
Commission  and  shall  be  delivered  to 
the  Federal  Trade  Commission.  San 
Francisco  Regional  Oflice.  901  Market 
Street,  suite  570,  San  Francisco,  CA 
94103. 

B.  That,  in  the  event  of  respondents' 
default  on  the  $25,000  payment  set  forth 
in  subpart  A  above,  the  amount  of  five 
hundred  and  thirty-six  thousand  dollars 
($536,000),  less  the  sum  of  any 
payments  made  pursuant  to  subpart  A 
above,  shall  become  immediately  due 
and  payable  without  any  notice  required 
to  be  given  to  the  respondents,  and 
interest  computed  at  the  rate  prescribed 
under  28  U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance. 

C.  That  any  funds  paid  by 
respondents  pursuant  to  subparts  A  and 
B  above  shall  be  paid  into  a  redress  fund 
administered  by  the  Federal  Trade 
Commission  and  shall  be  used  to 
provide  direct  redress  to  those 
purchasers  of  respondents'  introductoty 


kits  (as  described  in  the  complaint)  who 
have  not  previously  been  reimbiu'sed  by 
respondents  for  the  cost  of  the  kit 
through  a  refund  or  through  the 
purchase  of  finished  product.  If  the 
Federal  Trade  Commission  determines, 
in  its  sole  discretion,  that  the  redress  to 
purchasers  (as  defined  above)  is  wholly 
or  partially  impracticable,  any  funds  not 
so  used  shall  be  paid  to  the  United 
StatesTreasury.  Respondents  shall  be 
notified  as  to  how  the  funds  are 
disbursed,  but  shall  have  no  right  to 
contest  the  manner  of  distribution 
chosen  by  the  Commission.  No  portion 
of  the  payment  as  herein  described  shall 
be  deemed  a  payment  of  any  fine, 
penalty,  or  punitive  assessment. 

D.  That  the  Commission's  acceptance 
of  this  Order  is  expressly  premised 
upon  the  financial  statements  and 
related  documents  previously  provided 
by  respondents  to  the  FTC,  signed  and 
dated  July  27, 1992.  After  service  upon 
respondents  of  an  order  to  show  cause, 
the  FTC  may  reopen  this  proceeding  to 
make  a  determination  whether  there  are 
any  material  misrepresentations  or 
omissions  in  said  financial  statements 
and  related  documents.  Respondents 
shall  be  given  an  opportunity  to  present 
evidence  on  this  issue.  If,  upon 
consideration  of  respondents'  evidence 
and  other  information  before  it,  the  FTC 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  the 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amount  of  monetary 
liability  of  five  hundred  and  thirty-six 
thousand  dollars  ($536,000),  less  the 
sum  of  any  payments  made  under 
subpart  A  above,  to  become 
immediately  due  and  payable  to  the 
Federal  Trade  Commission,  and  interest 
computed  at  the  rate  prescribed  in  28 
U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance.  Proceedings  initiated 
under  Part  III  are  iif  addition  to,  and  not 
in  lieu  of,  any  other  civil  or  criminal 
remedies  as  may  be  provided  by  law, 
including  any  proceedings  the  Federal 
Trade  Commission  may  initiate  to 
enforce  this  Order. 

IV 

It  is  further  ordered  that,  The 
individual  respondents  shall  promptly 
notify  the  Commission  of  the 
discontinuance  of  their  present  business 
or  employment  and,  for  a  period  of  five 
(5)  years  after  the  date  of  service  of  this 
order,  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment. 


It  isfurther  ordered  that.  Respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  on  them,  and  on  the  first 
through  the  fifth  anniversaries  of  the 
effective  date  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  William  E.  Taylor  and  Susan  L. 
Taylor,  who  do  business  under  the 
name  Sandcastie  Creations  ("proposed 
respondents").  The  proposed 
respondents  are  located  in  Newport, 
Oregon. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

Sandcastie  Creations  disseminates 
advertising  seeking  individuals  to 
assemble  craft  items  at  home.  It  sells 
instructional  kits  and  craft  materials, 
and/or  charges  registration  fees,  to 
individuals  wanting  to  perform  such 
assembly  work. 

The  complaint  alleges  that  proposed 
respondents  have  misrepresented  the 
weekly  earnings  that  are  regularly 
realized  by  Sandcastie  Creations'  home 
assemblers,  through  performing  such 
assembly  work  and  submitting  it  to 
Sandcastie  Creations  for  Compensation. 
The  complaint  alleges  that  this 
misrepresentation  violates  section 
5(a)(1)  of  the  Federal  Trade  Commission 
Act  (15  U.S.C.  45(a)(1)). 

The  prof>osed  order  requires  proposed 
respondents  to  cease  making  any 
material  misrepresentations,  including 
specifically  misrepresentations 
regarding  past,  present  or  future 
earnings  or  profits  of  participants  in  any 
work  opportunity.  The  order  further 
prohibits  misrepresentations  regarding 
the  marketplace  demand  for  any 
product  or  service  for  which  proposed 
respondents  are  offering  a  work 
opportunity. 

"The  proposed  order  also  prohibits 
proposed  respondents  from  making  any 
earnings-related  or  profit-related  claims 
through  using  phrases  such  as  "up  to," 
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or  through  stating  any  dollar  amount, 
unless  the  stated  earnings  or  profit 
figures  can  be  achieved  by  an 
appreciable  number  of  participants.  The 
latter  prohibition  also  requires 
disclosure  of  the  class  of  consumers 
who  can  achieve  stated  earnings  or 
profit  levels,  where  factors  or  conditions 
affecting  earnings  or  profits  are  not 
reasonably  foreseeable  by  prospective 
workers. 

The  proposed  order  additionally 
requires  proposed  respondents  to  retain 
specified  records  relating  to  their 
advertising  of  work  opportunities,  the 
persons  who  paid  money  to  participate 
in  any  work  opportunity,  and  the 
earnings  or  profits  of  participants. 

Addiuonally,  the  proposed  order 
requires  the  individual  proposed 
respondents  to  notify  the  Commission  of 
their  discontinuance  of  their  present 
business  or  employment  and  each  new 
business  or  employment  affiliation,  and 
requires  the  proposed  respondents  to 
file  compliance  reports  with  the 
Commission.  Proposed  respondents 
would  be  subject  to  civil  penalties  if 
they  did  not  comply  with  any  of  the 
above  order  provisions. 

The  proposed  order  also  requires 
proposed  respondents  to  pay  to  the 
Federal  Trade  Commission  $536,000  for 
consumer  redress  or  disgorgement.  This 
liability  is  suspended,  however,  on  the 
basis  of  financial  disclosures  made  by 
proposed  respondents  to  the  FTC,  and 
the  payment  to  the  Federal  Trade 
Commission  of  $25,000,  with  the 
proviso  that  the  Commission  can  reopen 
the  proceeding  if  it  subsequently 
determines  that  there  are  material 
misrepresentations  or  omissions  in  the 
financial  disclosures. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  tbeir  terms. 
Benjamin  I.  Bennan, 
Acting  Secretary. 

IFR  Doc.  94-156  Filed  1-4-94;  8:45  am) 
mUJNO  CODE  irso-oi-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93F090428] 

PPG  Industries,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  annoimcing 
that  PPG  Industries,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  uie  of  alpha-(dinonylphenyl)- 
omega-hyclroxy-poly(oxy-l,2- 
ethanediyj)  containing  7  to  24  moles  of 
ethylene  dxide  per  mole  of 
dinonylpienol.  as  a  defoaming  agent 
used  in  tip  production  of  paper  and 
paperboanj  coatings  and  paper  and 
paperbcaid  intended  to  contact  food. 
DATES:  Wi  itten  comments  on  the 
petitioner  s  environmental  assessment 
by  February  4, 1994. 
ADDRESSe  >:  Submit  written  comments 
to  the  Dodcets  Management  Branch 
(HFA093d5),  Food  and  Drug 
Administjation,  rm.  10923, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FUHTJ^R  INFORMATION  CONTACT: 
Andrew  jj  2^jac,  Center  for  Food  Safety 
and  Applfed  Nutrition  (HFS09216), 
Food  and  Drug  Administration,  200  C 
St.  SW..  V  ashington,  DC  20204, 
20209254  >99500. 

SUPPLEMErrARY  INFORMATION:  Under  the 
Federal  FQod,  Drug,  and  Cosmetic  Act 
(sec- 409(^)(5)  (21  U.S.C.  348(b)(5})). 
notice  is  aven  that  a  food  additive 
petition  (HAP  3B4363)  has  been  filed  by 
PPG  Induces,  Inc.,  440  College  Park 
Dr.,  Monrtieville,  PA  15146.  The 
petition  p;  oposes  to  amend  the  food 
additive  rt  gulations  in  §1A176.200 
Defoaming  agents  used  in  coatings  (21 
CFR  176.^0)  and  §1A176.210 
Defoaminh  agents  used  in  the 
manufactx  \re  of  paper  and  paperboard 
(21  CFR  1  '6.210)  to  provide  for  the  safe 
use  of  alp  ta-{dinonylphenyl)-omega- 
hydroxy-jioly  (oxy-l  ,2-ethanediyl) 
containing  7  to  24  moles  of  ethylene 
oxide  per  nole  of  dinonylphenol,  as  a 
defoaminj  agent  used  in  the  production 
of  paper  a  id  paperboard  coatings  and 
paper  and  paperboard  intended  to 
contact  icy  »d. 

The  pot  intial  environmental  impact 
of  this  act  on  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Ad  ,  (40  CFR  1501.4(b)),  the 
agency  is  ilacing  the  environmental 
assessmen  t  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  dis  )lay  at  the  Dockets 
Managem(  nt  Branch  (address  above)  for 
public  rev  ew  and  comment.  Interested 
persons  m  ly,  on  or  before  February  4, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  co  nments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  indiv  duals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  final  regulation  in 
the  Federal  Register  in  accordance  with 
21  CFR  25.40(c). 

Dated:  December  21, 1993. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  94-€0  Filed  1-4-94;  8:45  am) 
BILUNO  CODE  4160-01-f 


National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  of  the  Subcommittee  To 
Evaluate  the  National  Cancer  Program, 
National  Cancer  Advisory  Board 

Pursuant  to  Pubhc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  National  Institutes  of  Health 
on  January  20-22, 1994  at  the  San  Diego 
Hilton,  1175  East  Mission  Bay  Drive, 
San  Diego,  CaUfomia  92109. 

The  meeting  will  be  open  to  the 
public  ft-om  3  p.m.  to  recess  on  January 
20;  from  9  a.m.  to  recess  January  21,  and 
from  9  a.m.  until  adjournment  on 
January  22.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Discussions  will  address  the  evaluation 
and  achievements  of  the  National 
Cancer  Program. 

Ms.  Carole  Frank,  Committee 
Management  Specialist,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Executive  Plaza  North,  room  630M, 
9000  Rockville  Pike,  Bethesda, 
Maryland  20892  (301/496-5708).  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Subcommittee  members 
upon  request. 

Ms.  Cherie  Nichols,  Executive 
Secretary,  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  National  Institutes  of  Health. 
Building  31,  room  11A23,  Bethesda, 
Maryland  20892  (301/496-5515),  will 
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furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cherie  Nichols  on  (301/ 
496-5515)  in  advance  of  the  meeting. 

Dated:  December  28, 1993. 
Susaa  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-153  Filed  1-5-94;  8:45  am] 

BILUNO  COOC  414(M>I-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  susp>ended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  fttjm 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
ciirrent  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  L.  Goss,  Program  Assistant, 
Division  of  Woricplace  Programs,  room 
9-A-54,  5600  Fishers  Lane.  Rockville. 
Maryland  20857;  Tel:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12584  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 


Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  whicn  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc..  624 

Grassmere  Park  Road.  Suite  21.  Nashville, 

TN  37211.  615-331-5300 
Alabama  Reference  Laboratories,  Inc..  543 

South  Hull  Street.  Montgomery.  AL  36103. 

800-541-4931/205-263-5745 
Allied  Clinical  Laboratories.  201  Plaza 

Boulevard,  Hurst.  TX  76053.  817-282- 

2257 
American  Medical  Laboratories.  Inc..  14225 

Newbrook  Drive,  Chantilly.  VA  22021. 
.     703-802-6900 
Associated  Pathologists  Laboratories.  Inc., 

4230  South  Bumham  Avenue.  Suite  250. 

Las  Vegas.  NV  89119-5412.  702-733-7866 
As.sociated  Regional  and  University 

Pathologists.  Inc.  (ARUP).  500  ChipeU 

Way.  Salt  Lake  City,  UT  84108,  801-583- 

2787 
Baptist  Medical  Center — ^Toxicology 

Laboratory.  9601 1-630.  Exit  7.  Little  Rock. 

AR  72205-7299,  501-227-2783.  (formerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Drive.  Brown  Deer.  WI  53223. 

414-355-4444/800-877-7016 
Bioran  Medical  Laboratory.  415 

Massachusetts  Avenue.  Cambridge,  MA 

02139,617-547-8900 
Cedars  Medical  Center.  Department  of 

Pathology,  1400  Northwest  12th  Avenue. 

Miami,  FL  33136,  305-325-5810 
Centinela  Hospital  Airport  Toxicology 

Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 

Angeles,  CA  90045.  310-215-6020 
Clinical  Pathology  Facility.  Inc..  711 

Bingham  Street.  Pittsburgh.  PA  15203, 

412-488-7500 
Clinical  Reference  Lab,  11850  West  8Sth 

Street,  Lenexa.  KS  66214.  800-445-«91 7 
CompuChem  Laboratories,  Inc.,  A  Subsidiary 

of  Roche  Biomedical  Laboratory,  3308 

Chapel  Hill/Nelson  Hwy.,  Research 

Triangle  Park,  NC  27709, 919-549-8263/ 

800-833-3984 
CompuChem  Laboratories,  Special  Division. 

3308  Chapel  Hill/Nelson  Hwy..  Research 

Triangle  Park.  NC  27709. 919-549-8263 


Cox  Medical  Centers.  Department  of 

Toxicology,  1423  North  Jefferson  Avenue. 

Springfield.  MO  65802.  800-876-3652/ 

417-836-3093 
CPF  MetPath  Laboratories.  21007  Southgate 

Park  Boulevard,  Qeveland,  OH  44137- 

3054.  (Outside  OH)  800-338-01 66/(Inside 

OH)  800-362-8913.  (formerly  Southgate 

Medical  Laboratory;  Southgate  Medical 

Services,  inc.) 
Damon/MetPath.  140  East  Ryan  Road.  Oak 

Creek.  WI  53154, 800-638-1100.  (formerly: 

Damon  Clinical  Laboratories;  Chem-Bio 

Corporation;  CBC  Clinilab) 
Damon/MetPath,  8300  Esters  Blvd.,  Suite 

900,  Irving,  TX  75063,  214-929-0535, 

(formerly:  Damon  Qinical  Laboratories) 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL,  Building  38-H. 

Great  Lakes.  IL  60088-5223,  708-688- 

2045/708-688-4171 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Norfolk,  VA.  1321  Gilbert 

Street,  Norfolk.  VA  23511-2597.  804-444- 

8089  ext  317 
Doctors  laboratory.  Inc.,  P.O.  Box  2f>58.  2906 

)ulia  Drive.  Valdosta.  GA  31604,  912-244- 

4468 
Doctors  k  Physicians  laboratory,  801  East 

Dixie  Avenue,  Leesburg,  FL  32748, 904- 

787-9006 
Drug  Labs  of  Texas,  15201  I-IO  East,  Suite 

125.  Channelview,  TX  77530,  713-457- 

3784 
DrugScan,  Inc..  P.O.  Box  2969. 1119  Meams 

Road.  Warminster.  PA  18974.  215-674- 

9310 
ElSohly  Laboratories.  Inc.,  5  Industrial  Park 

Drive,  Oxford,  MS  38655, 601-236-2609, 

(moved  6/16/93) 
Employee  Health  Assurance  Group,  405 

Alderson  Street,  Schofield,  WI  54476,  800- 

627-8200,  (formerly:  Alpha  Medical 

Laboratory.  Inc.) 
General  Medical  Laboratories,  36  South 

Brooks  Street.  Madison,  WI  53715, 608- 

267-6267 
Harrison  Laboratories.  Inc.,  606  N. 

Weatberford,  P.O.  Box  2788.  Midland,  TX 

79702,  800-725-3784/915-687-6877. 

(formerly:  Harrison  ft  Associates  Forensic 

Laboratories) 
HealthCare/MetPath.  24451  Telegraph  Rotd, 

Southfield,  MI  48034.  Inside  MI:  800-328- 

4142/Outside  MI:  800-225-9414. 

(formerly:  HealthCare/Preferred 

Laboratories) 
Hermann  Hospital  Toxicology  Laboratofy. 

Hermann  Professional  Building.  6410 

Fannin.  Suite  354.  Houston.  TX  77030, 

713-793-6080 
Jewish  Hospital  of  Cincinnati,  Inc,  32(X) 

Burnet  Avenue,  Qncinnati.  OH  45229, 

513-56^2051 
Laboratory  of  Pathology  of  Seattle,  Inc.,  1229 

Madison  St,  Suite  500,  Nordstrom  Medical 

Tower,  Seattle,  WA  98104,  206-386-2672 
Laboratory  Specialists,  Inc.,  113  Jarrell  Drive, 

Belle  Chasse,  LA  70037,  504-392-7961 
Marshfield  Laboratories,  1000  North  Oak 

Avenue,  Marshfield,  WI  54449. 71S-389- 

3734/800-222-5835 
Mayo  Medical  Laboratories.  200  S.W.  First 

Street,  Rochester,  MN  55905,  S07-284- 

3631 
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Med-Chek/Damon,  4900  Perry  Highway. 
Pittsburgh.  PA  15229.  412-931-7200. 
(formerly:  Med-Chek  Laboratories.  Inc.) 
MedExpress/National  Laboratory  Center, 
4022  Willow  Lake  Boulevard,  Memphis. 

TN  38175.  901-795-1515 
Medical  Science  Laboratories.  11020  W. 
Plank  Court,  Wauwatosa.  W!  53226,  414- 

476-3400 
MEDTOX  Bio- Analytical,  8600  West  Catalpa 

Avenue,  Chicago,  IL  60656,  800-872-5221/ 

312-714-9191,  (formerly:  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 

Laboratories,  Inc.;  Bio-Analytical 

Technologies) 
.  MedTox  Laboratories,  Inc.,  402  W.  County 

Road  D,  St.  Paul.  MN  55112,  800-832- 

3244/612-636-7466 
Methodist  Hospital  of  Indiana.  Inc., 

Department  of  Pathology  and  Latwratory 

Medicine,  1701  N.  Senate  Boulevard, 

Indianapolis,  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  N.E.  Glen  Oak  Avenue, 

Peoria,  IL  61636,  800-752-1835/309-671- 

5199 
MetPath,  Inc..  1355  Miftel  Boulevard,  Wood 

Dale,  IL  60191,  708-595-3888 
MetPath,  Inc..  One  Malcolm  Avenue. 

Teterboro.  NJ  07608,  201-393-5000 
Metropolitan  Reference  Laboratories,  Inc., 

2320  Schuetz  Road,  St.  Louis.  MO  63146, 

800-28»-7293 
National  Center  for  Forensic  Science,  1901 

Sulphur  Spring  Road.  Baltimore,  MD 

21227, 410-53&-1485,  (formerly:  Maryland 

Medical  Laboratory,  Inc.) 
National  Drug  Assessment  Corporation,  5419 

South  Western,  Oklahoma  City,  OK  73109, 

800-749-3784.  (formerly:  Med  Arts  Ub) 
National  Health  Laboratories  Incorporated, 

5601  Oberiin  Drive,  Suite  100.  San  Diego, 

CA  92121,  619-I55-1 221 
National  Health  Laboratories  Incorporated, 

2540  Empire  Drive,  Winston-Salem.  NC 

27103-6710,  Outside  NC  919-760-4620/ 

800-334-8627/Inside  NC:  800-642-0894 
National  Health  Laboratories  Incorporated, 

75  Rod  Smith  Place.  Cranford,  N)  07016- 

2843.908-272-2511 
National  Health  Laboratories  Incorporated, 

d.b.a.  National  Reference  Laboratory, 

Substance  Abuse  Division,  1400  Donelson 

Pike.  Suite  A-15,  Nashville,  TN  37217, 

615-360-3992/800-800-4522 
National  Health  Laboratories  Incorporated, 

13900  Park  Center  Road.  Hemdon,  VA 

22071.  703-742-3100 
National  Psychopharmacology  Laboratory, 

Inc.  9320  Park  W.  Boulevard,  Knoxville. 

TN  37923,  800-251-9492 
National  Toxicology  Laboratories.  Inc..  1100 

California  Avenue,  Bakersfield,  CA  93304. 

805-322-4250 
Nichols  Institute  Substance  Abuse  Testing 

(NISAT),  7470-A  Mission  Valley  Road,  San 

Diego,  CA  92108-4406,  800-446-4728/ 

619-686-3200.  (formerly:  Nichols 

Institute) 
Northwest  Toxicology.  Inc.,  1141  E.  3900 

South,  Salt  Lake  Qty.  UT  84124, 800-322- 

3361 
Occupational  Toxicology  Laboratories,  Inc.. 

2002  20th  Street.  Suite  204A.  Kenner.  LA 

70062,  504-465-0751 
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Oreg  in  Medical  Laboratories.  P.O.  Box  972. 

72    East  11th  Avenue.  Eugene,  OR  97440- 

09  2,  503-687-2134 
Path(  logy  Associates  Medical  Laboratories, 

Eai  1 11604  Indiana.  Spokane.  WA  99206, 

50!  >-926-2400 
PDL/  >,  Inc.  (Princeton),  100  Corporate  Court, 

So,  Plainfield,  N)  07080.  908-769-8500/ 

80<  >-237-7352 
Phan  iChem  Laboratories,  Inc.,  1505-A 

O'Brien  Drive,  Menlo  Park,  CA  94025,  415- 

32(  -6200/800-446-5177 
Phan  iChem  Laboratories,  Inc.,  Texas 

Di\  ision,  7606  Pebble  Drive,  Fort  Worth, 

TX  76118.  817-595-0294,  (formeriy:  Harris 

Me  jical  Laboratory) 
Physl  cians  Reference  Laboratory,  7800  West 

IK  th  Street,  Overiand  Park,  KS  66210,     ' 

9li-338-4070/80O-821-3627,  (formerly: 

Phisicians  Reference  Laboratory 

Toi  icology  Laboratory) 
Poiso  [ilab.  Inc.,  7272  Clairemont  Mesa  Road, 

Sai  Diego,  CA  92111,  619-279-2600/800- 

883 -7272 
Preci  ion  Analytical  Laboratories.  Inc.,  13300 

Bla  ICO  Road,  Suite  »150,  San  Antonio,  TX 

78316,210-493-3211 
Puck(  tt  Laboratory,  4200  Mamie  Street, 

Hal  tiesburgh,  MS  39402,  601-264-3856/ 

80C -844-8378 
Regie  lal  Toxicology  Services,  15305  NE. 

40t  1  Street,  Redmond,  WA  98052,  20fr- 

882 -3400 
Resoi  rce  One,  Inc.,  Seven  Pointe  Circle, 

Gre  jnville,  SC  29615,  803-233-5639 
Roch(  Biomedical  Laboratories,  1957 

Lak  2side  Parkway.  Suite  542,  Tucker,  GA 

300  M,  404-939-4811 
Roche  Bionoedical  Laboratories,  Inc.,  1120 

Stai  eline  Road,  Southaven,  MS  38671, 

601-342-1286 
Roch«  Biomedical  Laboratories,  Inc.,  69  First 

Avenue,  Raritan.  NJ  08869,  800-437-4986 
Saint  loseph  Hospital  Toxicology  Laboratory, 

60l|N.  30th  Street,  Omaha,  NE  68131- 

219^,  402-449-4940 
Scott  i  White  Drug  Testing  Laboratory,  600 

S.  2Eth  Street,  Temple,  TX  76504,  800- 

7491-3788 
S.E.DJ  Medical  Laboratories,  500  Walter  NE, 

Suifc  500,  Albuquerque,  NM  87102,  505- 
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I  Nevada  Laboratories,  Inc..  888  Willow 
St.  Reno.  NV  89502.  800-648-5472 
line  Beecham  Clinical  Laboratories. 
,  Tyrone  Avenue.  Van  Nuys.  CA  91045. 
818^-376-2520 

SmithfCline  Beecham  Clinical  Laboratories, 
317^  Presidential  Drive.  Atlanta.  GA 
303*0.  404-934-9205  (formeriy: 
SmlhKline  Bio-Science  Laboratories) ' 

SmithKline  Beecham  Clinical  Laboratories. 
506  fe.  State  Parkway.  Schaumburg.  IL 
60113.  708-885-2010.  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
11616  Administration  Drive,  St.  Louis,  MO 
63l|6, 314-567-3905 

Smith|(line  Beecham  Clinical  Laboratories, 
400tgypt  Road,  Norristown,  PA  19403, 
800+523-5447.  (formerly:  SmithKline  Bio- 
Scioice  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
800^  Sovereign  Row,  Dallas,  TX  75247, 
214-*38-1301.  (formerly:  SmithKline  Bio- 
Science  Laboratories) 


South  Bend  Medical  Foundation,  Inc.,  530  N. 

Lafayette  Boulevard,  South  Bend,  IN 

46601,219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 

Road,  Suite  6,  Tempe,  AZ  85283,  602-438- 

8507 
St.  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205, 1000  N.  Lee 

Street,  Oklahoma  City,  OK  73102,  405- 

272-7052 
St.  Louis  University  Forensic  Toxicology 

Laboratory,  1205  Carr  Lane,  St.  Louis.  MO 

63104. 314-577-8628 
Toxicology  &  Drug  Monitoring  Laboratory, 

University  of  Missouri  Hospital  &  Qinics. 

301  Business  Loop  70  West,  Suite  208, 

Columbia,  MO  65203,  314-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  NW. 

79th  Avenue,  Miami,  FL  33166,  305-593- 

2260 
TOXWORX  Laboratories,  Inc.,  6160  Variel 

Avenue,  Woodland  Hills,  CA  91367,  818- 

226-4373,  (formeriy:  Laboratory 

Specialists,  Inc.;  Abused  Drug  Laboratories; 

MedTox  Bio- Analytical,  a  Division  of 

MedTox  Laboratories.  Inc.;  moved  12/21/ 

92) 
UNILAB,  18408  Oxnard  Street,  Tarzana.  CA 

91356,  800-492-0800/818-343-8191, 

(formerly:  MetWest-BPL  Toxicology 

Laboratory). 

The  following  laboratory  withdrew  from 
the  National  Laboratory  Certification  Program 
on  November  19. 1993: 

Roche  Biomedical  Laboratories,  1801  First 
Avenue  South,  Birmingham,  AL  35233, 
205-581-4170. 

The  following  laboratory  withdrew  from 
the  National  Laboratory  CeriiHcation 
Program,  on  December  31, 1993: 
IHC  Laboratory  Services  Forensic  Toxicology, 

930  North  500  West,  Suite  E,  Provo,  UT 

84604,800-967-9766. 
Richard  Kopanda, 

Acting  Executive  Officer.  Substance  Abuse 
and  Mental  Health  Services  Administration. 
IFR  Doc.  94-190  Filed  1-4-94;  8:45  am) 
BiLUNO  cooc  4tao-ao-u 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Change  in  Discount  Rate  for  Water 
Resources  Planning 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  change. 


SUMMARY:  This  notice  sets  forth  that  the 
discount  rate  to  be  used  in  Federal 
water  resources  planning  for  fiscal  year 
1994  is  8  percent.  Water  Resources 
Planning  Act  and  Water  Resources 
Development  Act  of  1974  requires  an 
annual  determination  of  a  discount  rate. 
Federal  water  resources  planning  for 
fiscal  year  1994  is  8  percent. 
Discounting  is  to  be  used  to  convert 
future  monetary  values  to  present 
values. 
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DATES:  This  discount  rate  is  to  be  used 
for  the  period  October  1, 1993,  through 
and  including  September  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norbert  S.  Ries,  Special  Programs 
Manager,  Investigations  and  Oversight 
Branch,  U.S.  Bureau  of  Reclamation, 
Attention:  D-5110,  Building  67,  Denver 
Federal  Center,  Denver  CO  80225-0007; 
telephone:  (303)  236-9336,  extension 
233. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
water  and  related  land  resources  is  8 
percent  for  fiscal  year  1994. 

This  rate  has  beien  computed  in 
accordance  with  section  80(a),  Public 
Law  93-251  (88  Stat.  34)  and  18  CFR 
704.39.  which:  (1)  Specify  that  the  rate 
shall  be  based  upon  the  average  yield 
during  the  preceding  Hscal  year  on 
interest-bearing  marketable  securities  of 
the  United  States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity 
(average  yield  is  rounded  to  nearest  one- 
eighth  percent);  and  (2)  provide  that  the 
rate  shall  not  be  raised  or  lowered  more 
than  one-quarter  of  1  percent  for  any 
year.  The  Treasury  Department 
calculated  the  specified  average  yield  to 
l>e  7.08  percent.  However,  application  of 
the  above  mentioned  limitation  to  the 
Hscal  year  1993  rate  of  8.25  percent 
limits  the  change  in  the  fiscal  year  1994 
rate  to  8  percent. 

The  rate  of  8  percent  shall  be  used  by 
all  Federal  agencies  in  the  formulation 
and  evaluation  of  water  and  related  land 
resources  plans  for  the  purpose  of 
discounting  future  benefits  and 
computing  costs,  or  otherwise 
converting  benefits  and  costs  to  a 
common  time  basis. 

Dated:  December  28, 1993. 
IX>aald  R.  Glaser, 
Deputy  Commissioner. 
(PR  Doc.  94-109  Filed  1-4-94;  8:45  am| 

BILUNO  cooc  4310-V4-M 


National  Parle  Service 

General  Management  Plan/ 
Environmental  Impact  Statement  for 
Fort  Clatsop  National  Memorial,  OR 

ACTION:  Notice  of  extension  of  public 
review  period. 

SUMMARY:  The  November  3. 1993  issue 
of  the  Federal  Register  contained  a 
notice  by  the  National  Park  Service  that 
announced  the  availability  of  the  draft 
General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  for  Fort  Clatsfp  National  Memorial, 


Oregon,  and  called  for  written 
comments  to  be  submitted  by  January  7. 
1994.  This  present  notice  announces  a 
31 -day  extension  of  the  period  available 
for  public  review  of  the  draft  GMP/EIS. 
DATES:  Comments  on  the  draft  GMP/EIS 
should  be  received  no  later  than 
February  7, 1994. 

ADDRESSES:  Written  comments  on  the 
draft  GMP/EIS  should  be  submitted  to 
the  Superintendent,  Fort  Clatsop 
National  Memorial,  Route  3,  Box  604- 
FC,  Astoria.  Oregon  97103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Fort  Clatsop  National 
Memorial,  at  the  above  address  or  at 
telephone  number  (503)  861-2471. 

Dated:  December  23, 1993. 
WUIiam  C.  Walten. 

Deputy  Begional  Director.  Pacific  Northwest 

Region.  National  Park  Service. 

IFR  Doc.  94-173  Filed  1-4-94;  8:45  am] 

BILUNO  CODE  4310-7D-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgations  Nos.  731-TA-669-«70 
(Preliminary)] 

Certain  Cased  Pencils  From  the 
People's  Reput>lic  of  China  and 
Thailand 

Determinations 

On  the  basis  of  the  record  «  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  the 
People's  Republic  of  China  and 
Thailand^  of  certain  cased  pencils, 
provided  for  in  subheading  9609.10.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  November  10, 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the  Pencil 
Makers  Association,  Inc..  Marlton,  NJ, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 


1  The  record  it  defined  in  sec.  207.2(0  of  (he 
Conunission's  Rule*  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

'Commiuloner  Brunsdale  and  Commissioner 
Crawford  determine  that  there  is  no  reasonable 
indication  tlial  an  industry  in  the  United  Stales  is 
materially  Injured  or  threatened  with  material 
injury  by  reason  of  imports  of  certain  cased  pencils 
from  Thailand. 


reason  of  LTFV  imports  of  certain  cased 
pencils  from  the  People's  Republic  of 
China  and  Thailand.  Accordingly, 
effective  November  10. 1993,  the 
Commission  instituted  antidumping 
investigations  Nos.  731-TA-669-670 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  17, 1993 
(58  FR  60670).  The  conference  was  held 
in  Washington,  DC,  on  December  1, 
1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  December 
27, 1993.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2713  (December  1993),  entitled  "Certain 
Cased  Pencils  from  the  People's 
Republic  of  China  and  Thailand: 
Investigations  Nos.  731-TA-669-670 
(Preliminary)." 

Issued:  December  29.  1993. 

By  order  of  the  Commission. 
Donna  R.  Koelinlw, 
Secretary. 
IFR  Doc.  94-150  Filed  1-4-93;  8:45  am) 

BiLUNO  cooc  7020-02-P 


Pnvesttgation  No.  337-TA-359] 

Certain  Dielectric  Miniature  Microwave 
Filters  and  Multiplexers  Containing 
Same 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  10  a.m.  on  January  12, 
1994,  in  Courtroom  A  (Room  100),  U.S. 
International  Trade  Commission 
Building.  500  E  St.  SW.,  Washington, 
DC,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  December  29. 1993. 
Sidney  Huris, 
Administrative  Law  Judge. 
IFR  Doc.  94-151  Filed  1-4-94;  8:45  ami 

BNJJNOCOOC  70»-0>-r 

pnvestlgation  No.  337-TA-049] 

Commission  Decision  Not  To  Review 
an  Initial  Determination  Suspending 
tt>e  Investigation 

In  the  Matter  of  Certain  Diltiazem 
Hydrochloride  and  Diltiazem  Preparations 


«94 

AOatcv:  U^.  International  Trade 

CominissiQO. 

AcnOfl:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
.  review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  suspending  the  above- 
captioned  inv^tigation. 
rOft  FURTMER  MTORMATXM  CONTACT: 
Cynthia  P.  Johnson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098. 

SUPPLEMEffTARY  MFORMATION:  On  Maich 
31, 1993,  the  Commission  instituted  an 
investigation  into  allegations  by 
complainants  Tanabe  Setyaku  Co..  Ltd. 
and  Marion  Merrell  Dow 
("complainants")  that  respondents 
Gyma  Laboratories  of  America,  Inc.; 
Mylan  Pharmaceuticals,  Inc.,  Mylan 
Laboratories.  Inc.  and  Profarmaco 
Norbel  SRL  ("Mylan  respondents") ; 
Orion  Corporation  Fermion,  Interchem 
Corporation,  Rhone-Poulenc  Rorer,  Inc., 
and  Copley  Phannaceuticals,  Inc.  ("the 
Fermion  Respondents");  and  Abie  Ltd. 
("Abie")  were  violating  section  337  in 
the  importation  and  sale  of  certain 
diltiazem  hydrochloride  and  dihiazem 
preparations  allegedly  manuiiactured 
abroad  by  a  process  covered  by  claim  1 
of  U.S.  Letters  Patent  4,438,035  ("the 
'035  patent").  Plantex  USA  ("Plantex") 
was  later  added  as  a  respondent.  On 
May  3, 1993,  respondent  Abie  requested 
that  the  U.S.  Patent  and  Trademark 
Office  ( "PTO")  reexamine  all  claims  of 
the  '035  patent.  On  June  25. 1993,  the 
PTO  granted  Abie's  request  and  began 
reexamination  proceedings.  On 
November  22, 1993,  the  PTO  issued  an 
office  action  re)ecting  claims  of  the  '035 
patent  as  obvious  under  35  U.S.C  103. 
On  November  23, 1993.  as  a  result  of 
the  PTO's  rejection,  complainants 
moved  to  suspend  the  Commission 
investigation  pending  the  outcome  of 
the  PTO  reexamination  proceedings. 
Respondents  opposed  the  motion,  and 
the  Commission  investigative  attorney 
(lA)  supported  the  motion.  On 
November  24, 1993,  the  presiding  ALJ 
issued  an  ID  suspending  the 
investigation  until  30  days  afler  the 
completion  of  reexamination 
proceedings  at  the  PTO  or  until  such 
time  as  may  be  prescribed  by  the 
Commission. 

On  December  2, 1993.  Abie  and 
Plantex  filed  a  petition  for  review  of  the 
ID.  On  December  6. 1993.  the  Fermion 
respondents  filed  a  response  in  support 
of  Abie  and  Plantex's  petition  for 
review.  On  December  9. 1993. 


comph  inants  and  the  LA  Sled 

opposi  ions  to  respondents'  petition  for 

review 

This  action  is  taken  under  the 
author  ty  of  section  337  of  the  Tariff  Act 
of  193C  (19  U.S.C  1337)  and  §  210.53(h) 
of  the  (  bnunission's  Interim  Rules  of 
Practio  i  and  Procedure  (19  CFR 
210.53ti)). 

Copils  of  the  ID  and  all  other 
noncoi^dential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  to  5:15  p.m.  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street,  J  >W.,  Washington.  DC  20436, 
telepha  ne  202-205-2000.  Hearing- 
impairt  d  persons  are  advised  that 
informi  tion  on  the  matter  can  be 
obtaine  i  by  contacting  the 
CommL  ision's  TDD  terminal  on  202- 
205-18  10. 

Issue<t  1 

By( 
Donna  1 
Secretary. 

IFR  Doc  94-152  Filed  1-4-94;  8:45  am) 
aiujNQ  0  )0f  Tue-M-r 


'  on  BT 


Deceint)er  28, 1993. 

of  the  Commission. 
Koehnke, 


[332-231] 

Produc  k>n  Sharing:  U.S.  Imports 
Under  I  armonized  Tariff  Schedule 
Provisi(  ms  9802.00.60  and  9802.00.80. 
1989-01: 

AGENCY;  United  States  hitemational 
Trade  C  }mmission. 
ACTION:  Opportunity  to  supply  written 
commertton  continuing  investigation. 


ledl 

4 


SUMMAR^r:  The  Commission  annually 
conducts  a  study  on  production  sharing. 
The  Coijimission's  1993  report  on 
"Produ<kion  Sharing:  U.S.  Imports 
Under  Harmonized  Tariff  S<JieduIe 
Provisions  9802.00.60  and  9802.00.80," 
covering  imports  for  the  period  1989- 
92,  will  be  published  in  January  1994. 
Last  year's  report,  covering  the  period 
1988-91.  was  published  in  February 

1993  (USITC  Publication  2592).  The 

1994  annual  report  (published  in 
January  J1995)  will  cover  imports  during 

'  1990-93. 

MFORMATION  CONTACT: 
Witherspoon  (202-205- 
inerals,  Metals  and 
leous  Manufactures  Division, 


the  peri 

FOR 

Richard 

3489). 

Miscall 


Office  oi  Industries.  U.S.  International 
^mmission,  500  E  Street  SW. 
DC  20436. 
TARY  MFORMATION: 

Tariff  Schedule  (HTS) 
9802.00.60  involves  tariff 
treatmerit  for  metal  of  U.S.  origin 
processed  in  a  foreign  location  and 


returned  to  the  United  States  for  further 
processing;  provision  9802.00.80 
involves  tariff  treatment  for  imported 
goods  that  contain  U.S.-Riade 
components.  The  initial  notice  of 
institution  of  this  investigation  in  1986 
was  published  in  the  Federal  Register  of 
September  4, 1986  (51  FR  31729). 

Written  Sobmission 

No  public  hearing  is  planned.  Written 
statements  concerning  the  investigation 
are  welcome  at  any  time,  however,  since 
monitoring  imports  under  production 
sharing  HTS  provisions  9802.00.80  and 
9802.00.80  is  a  continuing  endeavor  of 
the  Commission.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  dearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission.  500  E  Street.  SW., 
Washington.  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-3810. 

Dated:  December  30. 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 

IFR  Doc  94-188  Filed  1-4-94;  8.-45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No,  AB-S2  (Sut>-No.  7<X)] 

Atchison,  Topeka  and  Santa  Fe 
Railway  Co.— Abandonment 
Exemption— in  Harper  County.  KS 

The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  (SF)  has  filed  a  notice 
of  exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  a  1.84-mile  line  of  railroad  on 
its  H&S  Subdivision  from  milepost 
258^2.120  feet  to  milepost  256-^2,993 
feet  at  or  near  Harper,  in  Harper  County. 

SF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  Z  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  and  (3) 
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no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirement  at 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies),  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  report).  49  CFR  1105.11 
(transmittal  letter),  and  49  CFR  1105.12 
(newspaper  publication)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  t>e  effective  on  February 
4, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  llS2.27(c)(2).2  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29 '  must  be  filed  by  January 
18,  1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  25. 
1994.  with:  Office  of  the  Secretary  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  M. 
Olson.  1700  E.  Golf  Road.  Schaumburg. 
IL  60173. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ob  initio. 

SF  nas  filed  an  environmental  report 
which  addresses  the  abandonment's 
effect,  if  any,  on  the  environment  or 


•  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
ExempUon  of  Oul-of-Service  Hail  Lines,  5  I.C.C2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  Hie  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  dale  of  this  exemption. 

»  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  I.CC2d  I&4  (1967). 

*  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
sa 


historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  January  10\  1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3219.  Interstate 
Commerce  Commission.  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEE.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  28, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  StricUand.  |r. 
Secretaiy. 
jFR  Doc.  94-169  Filed  1-4-94;  8:45  am] 
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[Docket  No.  AB-410  (Sut)-No.  IX)] 

Austin  Railroad  Co.,  Inc., 
Discontinuance  of  Service 
Exemption — in  Burnet  and  Llano 
Counties,  TX 

Austin  Railroad  Co.,  Inc.,  d/b/a 
Austin  &  Northwestern  Railroad 
(AUNW)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  to 
discontinue  service  over  26.4  miles  of 
railroad  from  milepost  127.7  at  Scobee 
to  milepost  154.1  at  the  end  of  the  track 
at  Llano,  in  Burnet  and  Llano  Counties, 
TX. 

AUNW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  more 
than  2  years:  (2)  any  overhead  traffic  can 
be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period:  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer).  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  of 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Une  R.  Co. — 
Abandonment — Goshen.  360  I.CC.  91 
(1979).  To  address  whether  this 


condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
4. 1994.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues  >  and 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2)  2  must 
be  filed  by  January  18. 1994.  Petitions 
to  reopen  must  be  filed  by  January  25. 
1994.  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Michael  W. 
Blaszak,  211  South  Leitch  Avenue, 
LaCrange.  IL  60525-2162. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

AUNW  has  filed  an  environmental 
report  which  addresses  the 
discontinuance's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  January  10, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental  and  historic 
preservation  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  December  29, 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  StricUand.  )r. 
Secretary. 

IFR  Doc.  94-170  Filed  1-4-94;  8:45  ami 
BILUNO  COOC  703S-01-P 


■  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  affective  dale  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Service  Roil  Lines.  5  I.C.C.2d 
377  (1969).  Any  entity  seeking  a  stay  on 
environmental  concems  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  ad  on  the  request  before 
the  effective  dale  of  this  exemption. 

>  See  Exempt  of  Rail  AboiidonmerH— Offers  of 
Finan.  Assist.,  4  I.CC2d  164  (1967). 
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pocket  Nos.  AB-32  and  AB-356  (Sub-Noa 
61X  and  13X)] 

Boston  and  Maine  Corporation — 
Alsandonment  Exemption — New  Haven 
County,  CT;  SprfngfieM  Terminal 
Railway  Company — Discontinuance  of 
Service  Exempti<Mi — New  Haven 
County,  CT 

Boston  and  Maine  Corporation  (B&M) 
and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuances  to  abandon  and 
discontinue  service  over  a  segment  of 
BAM's  DjLhn  Street  Track  line  of 
railroad  between  milepost  17.29  and 
miiepost  19.86,  a  distance  of 
approximately  2.57  miles,  in  Waterbury, 
New  Haven  County,  CT.  B&M  seeks 
ai:thori?y  to  abandon  the  line,  and  ST, 
which  leases  the  line  from  B&M,  seeks 
authority  to  discontinue  service  over  the 
line. 

B&M  and  ST  certify  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic,  if  any, 
has  been  rerouted  over  other  lines;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  v^th  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  or 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  i0505(d) 
must  be  Hied. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
ex^ption  will  be  efflBctive  on  February 
4, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


■  A  stsy  will  be  issued  routinely  bv  the 
Conunlulon  in  rhnw  proceedings  wbara  an 
informad  dedsrra  on  envtramMnlal  i«cu«« 
(whethar  raisad  by  a  psrty  or  by  the  CominiMion't 
Section  of  Energy  and  Bmlimmirt  la  tu 
iodepaodent  iD*«Migatlaa)  cannol  ba  mada  prior  ta 
Iha  eflecti  v«  date  of  th«  notioa  of  «mBiptioa.  Se* 


formal  i  ixpressions  of  intent  to  file  an 
OFA  uiider  49  CFR  1152.27(c)(2),2  and 
trail  usf/rail  banking  requests  under  49 
CFR  11^2.293  must  be  filed  by  January 
18, 1991.  Petitions  to  reopen  or  requests 
for  puMic  use  conditions  under  49  CFR 
1152.29  must  be  filed  by  )anuary  25, 
1994,  vjjith:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commi^on.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commilsion  should  be  sent  to 
applicants'  representative:  Kevin  J. 
O'ConnpU,  Esq.,  Law  Department,  Iron 
Horse  Hark,  North  Billerica,  MA  01862. 

If  theinotice  of  exemption  contains 
false  orlmisleading  informetion,.the 
exempt  on  is  void  ab  initio. 

B&M  and  ST  have  filed  an 
enviror  mental  report  which  addresses 
the  effe  :t,  if  any,  of  the  abandonment 
and  the  discontinuance  on  the 
environmental  and  historic  resources. 
The  Se«  tion  of  Energy  and  Environment 
(SEE)  v«  ill  issue  an  environmental 
assessn  ent  (EA)  by  January  10, 1994. 
L.terested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washinjgton,  DC  20423)  or  fay  caHing 
Elaine  1  iaiser.  Chief  of  SEE,  at  (202) 
927-62  18.  Comments  on  envirorunental 
and  his  one  preservation  matters  must 
be  filed  within  IS  days  after  the  EA  is 
availab  e  to  the  public. 

Envii  anmentai,  historic  preservation, 
public  \  ise,  or  trail  use/rail  banking 
conditii  ins  will  be  imposed,  where 
appropi  iate,  in  a  subsequent  decision. 

Decided:  December  27, 1993. 

By  tha  Commission,  )ulia  M.  Parr,  Acting 
Director,  Office  of  Proceedings. 
SUamy  I .  Strickland,  Jr.. 
Secwtar '. 
[PR  Doc.  94-172  Filed  l-»-94;  8:45  ami 


[Docket  Nos.  AB-32  and  AB-355  (Sub-Nos. 
sex  and  10X)] 

Boston  and  Maine  Corporation — 
Abandt  runent  Exemption— New  Haven 
County  CT;  Springneld  Terminal 
Railway  Company— Discontinuance  of 
Service  Exemption— New  Haven 
CountyiCT 

Boston  and  Maine  Corporation  (BM), 
and  Spiingfield  Terminal  Railway 


Exrmplu^  of  Out-of-Seivice  Bail  Lin^a,  5  LCC2d 
377  (198».  Any  entity  seeking  a  May  involving 
environintntal  concerns  Is  encDuiaged  to  file  its 
request  aa  soon  as  possible  in  order  to  permit  this 
ConunissiDn  to  review  and  act  on  the  request  beiore 
tbe  ef^Ulve  date  of  this  axemptiorL 

}  See  Ejtpmpt.  of  Bail  Abandonment— Offen  of 
Fman.  Aatisl..  4  LCX.2d  lft4  (1987). 

-^The  CaimnJssion  wtU  accept  a  late-flled  tnil  use 
request  ai  knifat  U  rMa&u  ^riwHctlon  to  do  aa 


Company  (ST)  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  for  BM  to  abandon  and 
ST  to  discontinue  service  over  a  0.88 
mile  segment  of  BM's  rail  known  as  the 
Wateibury  Industrial  Track,  between 
milepost  0.98  and  milepost  1.86,  in 
Waterbury,  New  Haven  County,  CT. 

BM  and  ST  have  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  £avor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
U-K  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication).  aiKi 
49  CFR  1152.50(d)(1)  (noUce  to 
government  agencies)  have  been  met. 

As  a  condition  to  the  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  or  discontinuance 
shall  be  protected  under  Oregon  Short 
Line  R.  Co. — Abandonment — Goshen, 
360  LCC  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  wiU  be  effective  on  February 
4, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1 1 52.29  ^  must  be  filed  by  January 
18, 1994.  Petitions  to  reopen  or  request 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  25, 
1994,  with:  Office  of  the  Secretary,  Case 


'  A  stay  will  be  issoed  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  oo  environtrental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Envirrmment  in  its 
independent  iirvestigation)  cannot  be  mad4  prior  to 
the  effective  date  of  tbe  notice  of  exeicpiion.  Set 
Exemption  of  Out-ofSerrice  Foil  Lines,  5  LCCJd 
377  (1969).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  flis  its 
request  as  soon  aa  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  tvquest  beiRa 
tbe  effective  data  of  this  exemption. 

>  See  Exempt,  aj  Bail  Abandoament— Offen  of 
Finan.  Aetitt.,  4  IXJCZd  164  (1907). 

'Tlte  Commission  will  accept  a  late-filed  mil  ose 
request  aa  kmg  as  It  retain*  |<iriadictiao  to  do  so. 
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Control  Branch,  Interstate  Commerce 
Commission.  Washin^on,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicants'  representative:  Kevin  J. 
O'Connell,  Iron  Horse  Park,  North 
Billerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  infmination.  the 
exemption  is  void  ab  initio. 

BM  and  SP  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any,  of  the  abandonment 
and  discontinuance  on  the  environment 
and  historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  mil 
issue  an  environmental  assessment  (EA) 
by  January  10, 1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  IS  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  23, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  fr.. 
Secretory. 

(PR  Doc.  94-171  Filed  1-4-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

Claims  Against  Iran 

AGENCY:  Foreign  Claims  Settlement 
Commission  of  the  United  States, 
Department  of  Justice. 
ACnON:  Notice. 

SUMMARY:  Tbe  persons  listed  in  the 
information  section  of  this  noti<»  have 
claims  pending  against  the  Islamic 
Republic  of  Iran  which  are  before  the 
Foreign  Claims  Settlement  Commission 
(FCSC)  for  ediudication.  The  claims  are 
among  a  total  of  approximately  3.100 
claims  of  under  $250,000  whidi  were 
settled  under  an  agreement  between  the 
United  States  and  Iran  which  took  eSect 
on  June  22. 1990.  However,  these 
claimants  have  failed  to  inform  the 
FCSC  of  their  current  addresses,  and 
despite  its  eflbrts.  the  FCSC  has  been 
unable  to  locate  or  contact  these 
claimants.  The  purpose  of  this  notice  is 
to  publicize  tbe  names,  claim  numbers, 
and  last  known  addresses  of  these 


claimants,  and  to  inform  them  that 
unless  they  furnish  their  current 
addresses  to  the  FCSC  by  March  1. 1994, 
their  claims  will  be  dismissed  firom 
further  consideration. 

DATES:  The  deadline  for  providing  an 
updated  address  is  March  1. 1994. 

FOR  FURTHER  RIFORMATION  CONTACT: 
David  E.  Bradley.  Chief  Counsel. 
Foreign  Claims  Settlement  Commission 
of  the  United  States,  601  D  Street.  NW., 
room  10430,  Washington,  DC  20579, 
(202)  208-7730  or  FAX  (202)  208-2816. 

SUPPI^MENTARY  INFORMATION:  The 
Foreign  Claims  Settlement  Commission 
of  the  United  SUtes  (FCSC)  hereby  gives 
notice  that  it  has  been  unable  to  locate 
the  following  named  claimants,  whose 
last  known  addresses  and  claim 
numbers  also  appear  below,  who  have 
claims  pending  before  the  FCSC  for 
property  and  financial  losses  alleged  to 
have  been  caused  by  the  Government  of 
Iran.  These  claims  are  among  the 
approximately  3,100  claims  of  under 
$250,000  eech  which  were  settled  en 
bloc  under  an  agreement  between  the 
United  States  and  Iran  which  took  effect 
on  June  22, 1990.  Settlement  Agreement 
in  Claims  of  Less  than  $2504XX).  Case 
No.  86  and  Case  No.  B38,  Award  No. 
483  (1990).  The  FCSC  has  been  given 
authority  to  adjudicate  the  claims  under 
title  V  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1986 
and  1987  (Pub.  L  99-93,  approved 
August  16, 1985. 99  Stat.  437  (50  U.S.C. 
1701  note)).  Further,  the  FCSC  hereby 
gives  notice  to  each  of  these  claimants 
that  it  will  dismiss  their  claims  from 
further  consideration,  regardless  of  their 
potential  validity,  unless  it  receives 
notification  of  the  claimant's  current 
address  on  or  before  the  deadline  of 
March  1, 1994. 

Dated  at  Washington,  DC  on  December  30, 
1993. 

^ldith  H.  Lock. 
Administrative  Officer. 


Name&  last  known  atMress 


Name  &  last  known  address 


Adretta,  Richard  A.,  1074 
Street,  ff1  R,  Brooklyn,  NY  1 1222 

Arttiur  Ticfcto  Engineering  WoHts, 
Inc.,  26  Delevan  Street.  Brook- 
lyn. NY  11231  

Autodynamics.  Inc.  1115  Green 
Grove  Road.  Neptune.  NJ  07753 

Avilla,  Henry.  17lh  ASQ  CM.  Ural 
45013,  Box  2964,  APO  AP, 
96338  

Batton,  Cleophes,  cA>  Saveneeya 
BsHon,  3871  N.  Shetiy  \jn.. 
Oougiasvile.GA30135 

BefCketneyer.  Jack  R..  1860  Okee- 
chtibee  Onwe,  Cotorado  Springs, 
0080915 


Claim 
NalR- 


3150 

0066 
1373 

1633 

2077 

0t29 


BM,  Luis  L.  7401  New  HanpsWre 
Ave.,  #506.  HyaasvMe,  MO 
20783  „ „... 

Blackledge.  At>ert  H.,  Ois  Engi- 
neering Corp,  P.O.  Box  34380, 
Dallas,  TX  75234 

Biake,  Hanwy  E.,  1156  South  Riv- 
erside Ave,  Space  148,  RieNo, 
CA  92376 _ 

Been,  Climon,  Route  2.  Box  10, 
Oark,  AR  72852 

Brennan,  John  J.,  16410  Mtami 
Drive.  Norttt  Mnini  Beach,  FL 
33162  _ „ 

Burge,  John  J.,  3211  Oekhdge 
Drive.  Chine  HiNs,  CA  91709 

Burkeman,  Watter  B.,  252  Sou*) 
Maple  Drive,  Beverly  KMb.  CA 
90212 „. 

Bushey.  AHred  J.,  RAO.  3d  GSC/ 
CDR,  APO  San  Frandscc, 
96274  

Carey,  Don  N.,  Ill  WoodteMm, 
Dollard,  Des  Omeaux,  Canada 
H9A124  

Carriger,  Lillian,  421  North  Air 
Depot  Blvd.,  f1.  Midwest  City, 
OK  73110 

Carriger.  Charles.  1954  Higliway 
58,  f114,  Mojove.  CA  93501- 
1933  _ - 

CanroH,  Sue  G..  757  Ledyard 
Place,  Montgomery.  AL  36109  ... 

Carter.  M.A..  1015  Bois  d'Arc 
Street.  Duncan.  OK  73536  

Ct>andler,  George  M..  c/o  T.  Nor- 
ton, 20102  Chaperral  Circie, 
Penn  Valley.  CA  95946  

Cobb,  Frank  W..  Route  1.  Box  123. 
Jackson,  Alabama  36545  

Cuniss,  Russell  E.,  2101  S.  324lh 
Street  Space  #6.  Federal  Way. 
WA  98003 

Davis,  Laurene  D.,  4024  Kertwood 
Drive.  Spfir)g  Valley,  CA  92077  .. 

Douglas.  Artttur  S.,  Box  59,  Taif, 
Saudi  Arabia  

Duck,  John  W.,  1015  Bots  tfAic 
Street,  Duncan,  OK  73536  .„ 

Edwards,  Wiliiam  N,  1101  Melanie 
Lane.  Ozark,  MO  65721  

Eubanks,  Joe,  1215  E.  48th  Sfteet. 
Los  Angeles,  CA  90011 

Fleming,  Victor  D..  6801  Trovita 
Way.  Gifrus  Heights.  CA  95610  . 

Fox.  Joseph  A..  2441  W.  205H 
Street,  #105,  Torrance,  CA 
90501-1463 „ _.... 

Gevenas,  Steven  P..  c/o  U.S.  Em- 
bassy Refugee  Section,  Bang- 
kok. Thailand  

Gaynes  DepL  Store,  861  Wihston 
Road.  Soulh  Burlington.  VT 
05401  -.... 

GenspM  Finance  Corp.,  P.O.  Box 
t086.  Sheboygan.  Wl  53061  

Girard.  Wliam  Glen,  220  Holmes 
BM.,  90-1.  Gretna.  LA  70063  .. 

Glenn,  Robert  L,  124  W.  Mania 
Cove,  Savannah.  GA  31410  ...... 

Greenlaw.  Osborne  M..  4379 
Dunmovin  Drive,  Kennesaw,  GA 
30144 -^^ 


Ctaim 
No.  IR- 


1386 

2566 
2638 

1145 
2628 

3092 

0367 

1204 

2295 

1125 
0411 
1619 

1674 
0739 

2075 
2509 
2792 
1680 
1381 
2292 
3086 

0432 

2884 

1291 
0148 
1983 
3183 

2068 


598 
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Name  &  last  known  address 


Guinn,  Elias.  HC36  Box  184, 
CtwvJes.  KY  41727 

Hancock,  Herschel,  NAC  c/o  Mate- 
rial Control  Dept,  APO  New 
York,  NY  09674  

Harvey,  Norman  Grant  3834  Jupi- 
ter, Lompoc,  CA  93436  

Hayes,  Robert  C,  711  Tenna 
Loma,  Dallas.  TX  75208 

Henderson,  Howard  W.,  211  Arte- 
sian Forest  6  Wellwood  St, 
Conroe,  TX  77304  

Hewitt,  Thomas,  Est  of,  c/o  Ms. 
Nita  Hewitt  4020  Pinehurst 
Amarilk),TX  79109 

Holleman,  Davk)  J.,  P.O.  Box 
3694,  Jeddeah,  Saudi  Arabia 

Howard,  Kelly,  5218  Prairie  Creek 
Drive,  Ftower  Mound,  TX  75028 

Howartti.  Neville,  30709  Rue 
Langk>is,  Rancho  Palos  Verdes, 
CA  90274 

Howen,  DonaW  T.,  13823  NE  74th 
Street  Redmond,  WA  98052  

Huffman,  Jack.  1600  N.  Lake 
Street  #6.  Madera,  CA  93638  .... 

Imperial  Van  Lines,  Inc.,  2805  Co- 
kjmbia  Street,  P.O.  Box  2917, 
Torrance.  CA  90503 

ITT  Blackburn  Co..  P.  Moelling, 
1525  Woodson  Road,  St  Louis. 
MO  631 14 

Jarratt.  Thomas  Earl.  552  W.  1-30, 
P.O.  Box  428,  Garland.  TX 
75043 

Jones.  James  B..  P.O.  Box  1949. 
Al-Khobar,  Saudi  Arabia 

Kamety,  Daphne,  7119  Matthew 
Mills  Road,  McLean,  VA  82358  .. 

Klllion,  Milton,  196  E.  Pleasantview 
Drive,  Hurst  TX  76053 

Killkm.  Armedia.  196  E. 
Pleasantview  Drive,  Hurst,  TX 
76053  

King,  Frederick  L  1021  E.  Wheeler 
Street  Kokomo.  IN  46901  

Kolendo,  Chester,  f^C.  APO  New 
York.  NY  09674  

Kos,  Jr.,  Frank,  NAC  c/o  Material 
Control.  APO  New  York.  NY 
09674 

KuzbcW.  RanfK)n  S.,  13079  Artesia 
Blvd.,  Suite  232,  Cerritos,  CA 
90701  

Le  Fevre,  Jr.,  Bernard.  1115  West 
Fem.  Redland,  CA  92373 

'.eake,  Jr.,  James  J.,  Saudi  Ara- 
bian Airiines,  Jeddah,  Saudi  Ara- 
t>ta 

Lee,  Pamela  C.  23  Lockatong 
Road,  Stockton,  NJ  08559  

Lopez.  Fiymon  R..  1020  Alta  Vista, 
Arcadia.  CA  91006  

Loving.  Joseph  Skjney,  7059 
FemhiN  Drive,  Malibu,  CA  90265 

Mackown.  Patricia  A.B.,  3640 
Buttonwood  Drive.  Titusville,  FL 
32796  

MaxAwell,  Raynwnd  S.,  Saudi  Ara- 
bian Parsons  Ltd.,  P.O.  3694, 
Jeddah,  Saudi  Arabia 

McClay.  John  F.,  1601  Lexington 
Place.  Bedford.  TX  76022 


Claim 
No.  IR- 


2931 

2622 
1621 
2360 

2679 

2951 
1677 
1931 

1060 
1596 
2497 

2939 

2920 

0483 
2469 
3140 
2428 

2428 
0473 
2621 

2623 

3198 
2234 

2068 
0523 
2053 
0301 

0289 

1667 
2355 


Narr  e  &  last  known  address 


McDowell.  James  K..  1111  Schil- 
ling 


Foad.  MS  7041,  Hunt  Va^ 
ley,  W  D  21030  

McNich(  las.  Martin  J.,  5249  North 
Fairtiil  Street,  Philadelphia,  PA 
I912d 

Mechtron  Industries,  Inc.,  P.O.  Box 
2322,|Wilmington,  DE  19899 

Mehrpoiiyan,  Cyrus,  c/o  atty,  502 
Capitil  Avenue,  North  Bay  Vil- 
lage. FL  33141  

Miller,  Kenneth  George,  6913  Ok) 
Briareiown  Drive,  Waco.  TX 
767ld 

Morse  Shoe.  Inc..  c/o  atty,  Martin 
Cole,  1 1 1  E.  80th  St,  New  Yortt, 
NY  10021 

Mullis,  Jr,  Lance  C,  3649  Groover 
Lake  Road.  Lithia  Springs,  GA 
30057' 

Nelson,  poger,  501  DeeAnn  Road, 
Decattir.  AL  35603 

Nelson.  Charles.  NAC  Box  402, 
APO  Ulew  Yori<,  NY  09674  

Nelson,  III,  John,  9415  Lynngrove. 
Dallasi  TX  75205 

Nilsen,  Karina,  821  S.  Stanley  Ave- 
nue, Ids  Angeles,  CA  90036  

Noe,  Vicjtor  E.,  3316  Ellen  Avenue. 

I.  Kentucky  41048 

eno.  Oriando.  1409  Prest- 

iurt.Ortando.FL  32817  .. 

Kenneth  W..  29018  39th 

South,    Aubum,     WA 


Thadkjs  A. 
treet   Los 


,   1046  West 
Angeles,  CA 


lineering.  Inc.,  L.  Hansen, 
lar  Creek  PI.,  14141  SW 
Freeway.  Sugar  Land.  TX  77478 

Rea  Irterrwitional  Corp.,  Alan 
Mamj«.  937  East  Hazelwood  Av- 
enue, pahway,  1^  07065 

Riedel,  iHertjert.  20531  Shadow 
MountiRoad,  Walnut,  CA  91789 

Riedel,  Collen  M.,  20531  Shadow 
MountiRoad,  Walnut,  CA  91789 

Rowtett.  Larry,  629  North  Mesa 
Drive,  Mesa.  AZ  85203 

Russ,  Donald  O.,  P.O.  Box  27281, 
San  Antonk),  TX  

Russ,  Jack  O.,  NAC  Box  401.  APO 
New  Ybrtt,  NY  35124 

Scaifati,  Joseph,  12926  N.E.  147th 
Place.  Kiricland,  WA  98034 

Scarritt,  John,  c/o  Aramco,  P.O. 
10803,  Dhahran,  Saudi  Arabia  ... 

Schoonnteker,  David  T.,  16  War- 
fiekj  Avenue,  Cranston.  Rl 
02920  

Shahrestani,  Mostaffa.  10600 
Weste^  Avenue.  *23,  Stanton. 
CA  90  «0 

Shamilzj  deh,  Mchael,  430  East 
57th  S^eet  New  York.  NY 

Shamilz^deh.  Chartes.  645  Bryant 
Avenue.  Roslyn  Hartw.  LI., 
New  Ybifc 

Shaney, '  Rwhard  E.,  P.O.  Box 
3694,  Jeddah.  Saudi  Arabia 

Skeen,  Alfred  J.,  7128  Tristan  Cir- 
cle, Stockton,  CA  95210 


Claim 
No.  IR- 


2610 

2600 
2534 

1155 


3017 

2084 
0362 
2618 
2429 
0753 
3080 
2773 

0728 

1620 

2512 

2921 
1576 
1576 
1095 
2617 
2619 
0754 
1476 

1569 

2886 
0868 

0869 
1662 
2454 


Name  &  last  known  address 


Smith,  Oscar  M.,  5327  Montgom- 
ery, N.E.,  Albuquerque,  NM 
87109  

Smith,  George  L,  NAC,  APO  New 
Yoric,  NY  09674  

Soteto,  William  H.,  1380  Christi 
Drive,  Vista,  CA  92083 

Spring,  Maik  D.,  c/o  Petroleum  Air 
Servk^s,  PO  Box  2711,  Cairo, 

Egypt 

Sturgis,  Guy  C,  1207  North  Gar- 

fieW,  Mklland.  TX  79701  

Tamaddoni-Jahromi,  Paula.  Route 

1,    Box    571,    Bainbridge,    GA 

31717  

Tehrani,    Shahin.   43    Strathmore 

Road.  Great  Neck.  NY  1 1023  .... 
Ul«ki,   Thomas    E..    515   Sunset 

Lane.  Mt.  Pleasant.  Ml  48858  .... 
Veyro.  Jose  V..  1320  Todd  Court, 

Wichita.  KS  97207 

West.  Bert  A.,  1786  Grove  Valley 

Avenue,  Palm  Hart>or,  FL  33563 
Williams,   GerakJ   W.,    1015   Bois 

d'Arc  Street,  Duncan,  OK  73536 
Youngs,    Neil    G.,    Ill    Anthony 

Drive,  Lakeville,  MN  55044  

Zeiser,  Robert  E..  18  Grand  Street 

Smithtown.  NY  11787 


Claim 
No.  IR- 


1905 
2620 
0250 

2470 
1586 

1209 
3200 
0439 
2687 
2474 
1388 
2654 
1562 


(PR  Doc.  94-148  Filed  1-4-94;  8:45  am) 

WLUNO  COOC  4410-01-M 


DEPARTMENT  OF  LABOR 

EmploymiMit  and  Training 
Administration 

rA-W-29,008] 

PPQ  Industries,  Inc.,  Ford  City, 
Pennsylvania;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  December  13. 
1993,  the  Aluminum  Brick  and  Class 
Workers  Union  requested  administrative 
reconsideration  of  the  Department's 
denial  of  trade  adjustment  assistance 
(TAA)  benefits  for  workers  of  the  subject 
firm.  The  Department's  notice  of 
negative  determination  was  issued  on 
November  29, 1993  and  will  be 
published  in  the  Federal  Register  soon. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifying 
Offlcer,  a  misinterpretation  of  facts  or  of 
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the  law  justified  reconsideratioB  of  the 
decisioa. 

The  union  daims  that  a  French 
Canadian  firm  is  selling  glass  at  prices 
lower  than  domestic  producers'  costs. 
The  union  also  states  that  the 
Department's  survey  of  customers  did 
not  take  into  account  the  lowered 
demand  for  glass  in  the  industry  and 
PPG  plans  for  expansion  in  Mexico. 

Tlie  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  thw  Trade 
Act  was  not  met.  The  Deportment's 
survey  of  PPG's  major  customers  shows 
that  most  respondents  did  not  import 
and  those  that  did  had  very  minor 
import  purchases  in  the  period  relevant 
to  the  petition. 

The  investigation  file  shows  that  the 
workers  at  Ford  Qty  purchase  glass  and 
fabricate  it  into  commercial  windows 
unlike  the  French  Canadian  firm  cited 
by  the  union  which  is  a  primary  glass 
producer. 

With  respect  to  the  union's  example 
of  sheet  glass  and  febricated  commercial 
glass  windows,  the  Depertment  does  not 
see  any  relevance.  One  is  a  raw  material 
used  in  making  a  different  product 
while  the  other  is  a  finished  article. 
Sheet  glass  and  fabricated  commercial 
glass  windows  are  not  interchangeable. 
nor  are  they  like  or  directly  competitive 
within  the  meaning  of  section  222(3)  of 
the  Trade  Act. 

Further,  company  oflicials  indicated 
that  there' is  a  downswing  in  ihe 
production  of  commercial  glass 
windows  because  the  commercial 
market  oirrently  is  overbuilt.  The 
construction  boom  during  the  1980s 
resulted  in  record  vacancy  rates  for 
office  buildings,  stores  and  hotels — all 
users  of  fabricated  glass  windows. 

Other  findings  show  that  the  PPG 
does  not  import  commercial  glass 
windows. 

Conduaion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  22nd  day 
of  December.  1993. 

MofyAnWynck. 

Director,  Unemployment  Insurance  Service. 
[PR  Doc  94-166  Filwi  1-4-94  8:45  «m| 
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Plains  Patroleum  Operating  Co. 
Midland,  TX;  Affirmative  Determination 
Regarcfing  AppflcaHon  tor 
Rsconslderattun 

On  November  19. 1993.  after  being 
granted  a  filing  extension,  one  of  the 
former  workers  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regaining  Eligibility  to 
Apply  for  Worker  Adjiistment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  September 
27. 1993  and  was  published  in  the 
Federal  Register  on  October  21. 1993 
(58  FR  54736). 

The  former  worker  submitted 
additional  information  showing  that  the 
Midland  facility  had  decreased  sales 
and  production  in  1993. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  IXI,  this  22nd  day 
of  December.  1993. 

Mary  Ana  Wyradi. 

Director.  Unemployment  Insurance  Service. 
IFR  Doc.  94-165  Piled  1-4-94;  8:45  am] 
BiLUNQ  coet  wit 


Penaion  and  Welfare  Benefits 
Administration 

Withdrawal  of  Notice  of  Proposed 
Exemption 

In  the  roaUer  of  Day  Runner.  Inc  401  (k) 
Plan  (the  Plan),  Located  in  Pullerton. 
Calitomia  [Exemption  Application  No.  I>- 
9357) 

In  the  Federal  Register  dated  April 
27. 1993  (58  FR  25661),  the  Department 
of  Labor  (the  Department)  published  a 
notice  of  proposed  exemption  from  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986.  The  notice  of  proposed 
exemption  concerned  the  proposed  cash 
sale  by  the  Plan  to  Day  Runner.  Inc.  (the 
Employer),  the  sponsor  of  the  Plan,  of  a 
guaranteed  investment  certificate  issued 
by  Mutual  Benefit  Life  Insurance 
Company  of  New  Jersey. 

On  December  16, 1993.  the  applicant 
informed  the  Department  that  it  did  not 
wish  to  proceed  with  the  exemption 
application  procedure. 


Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 

Signed  at  WatkingtoD.  DC.  this  30U)  day  of 
December,  1993. 
Ivan  Strasfeld. 

Director.  Office  (^Exemption  Determinatioru, 
Pension  and  Welfare  BenefitM  Adminittrotioa. 
U.S.  Department  <^ Labor. 

IFR  Doc  94-107  Filad  1-4-94;  8:45  am| 
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[Application  No.  0-«47e  Oirough  D-MTS] 

Proposed  Exemptfons;  Avram  A. 
Jacobson,  M.D.  Emplcyee  Prom 
Sharing  Plan;  The  Avram  A.  Jacobson, 
M.D.  Employee  Money  Purcheee 
Pension  Plan,  Collectfvely 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
Room  N-5649.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 


fCO 
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inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section , 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  PR 
32836,  32847,  August  10.  1990). 
Effective  December  31. 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  PR  47713.  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 


with  tl  e  Department  for  a  complete 
statem  snt  of  the  facts  and 
repress  ntations. 

Avrani  A.  |acobson,  M.D.  Employee 
Profit  iharing  Plan  (the  Profit  Sharing 
Plan)  aind  the  Avram  A.  Jacobson,  M.D. 
Employee  Money  Purchase  Pension 
Plan  (t  le  Money  Purchase  Plan; 
Collect  ively,  the  Plans)  Located  in 
Beverl; '  Hills,  California 

jApplic  ition  Nos.  D-9470  through  D-9473| 

Propoa  sd  Exemption 

Jepartment  is  considering 
an  exemption  under  the 
of  section  4975(c)(2)  of  the 
d  in  accordance  with  the 
ocedlires  set  forth  in  29  CFR  part 
subpart  B  (55  FR  32836,  32347, 
10, 1990).  If  the  exemption  is 
the  sanctions  resulting  from  the 
ion  of  section  4975  of  the  Code 
reast)n  of  section  4975(c)(1)(A) 

(E)  of  the  Code,  shall  not  apply 
droposed  cash  sale  (the  Sale)  of 
works  of  art  (the  Art  Work)  by 
s  to  Avram  A.  Jacobson,  M.D., 
droprietor  and  disqu.alified 
with  respect  to  the  Plans.' 
Droposed  exemption  is 
"  upon  the  following 
rehients:  (1)  The  Sale  is  a  one-time 
transaction:  (2)  the  Plans  arc  not 
to  pay  any  commissions,  costs 
expenses  in  connection  with 
trajisaction;  (3)  the  Art  Work  is 
by  qualified,  independent 
rs;  (4)  the  sale  price  for  the  Art 
reflects  the  greater  of  either:  (a) 
orifcinal  amount  paid  by  the  Plans 
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3.  Following  its  acquisition,  the  Art 
Work  has  been  in  the  possession  of  Dr. 
Jacobson  at  his  residence  located  at  630 
N.  Sierra  Drive.  Beverly  Hills, 
California.  During  a  1993  audit,  the 
Service  determined  that  Dr.  Jacobson 
had  engaged  in  prohibited  transactions 
with  the  Plans  by  reason  of  his  use  of 
the  Art  Work  for  the  years  1989  and 
1990.2 
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'  Since  Dr.  Jacobson  and  his  wife  are  the  only 
participants  in  the  Plans,  there  is  no  jurisdiction 
under  Title  1  of  the  Act  pursuant  to  29  CFR  2510.3- 
3(b).  However,  there  is  jurisdiaion  under  the  Act 
pursuant  to  section  4975  of  the  Code. 
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at  the  lime  of  acquisition;  or  (b)  its  fair 
market  value  on  the  date  of  the  Sale; 
and  (5)  within  ninety  days  of  the 
publication  in  the  Federal  Register  of 
the  grant  of  this  notice  of  proposed 
exemption,  Dr.  Jacobson  will  file  Forms 
5330  with  the  Internal  Revenue  Service 
(the  Service)  and  pay  all  applicable 
excise  taxes  that  are  due  by  reason  of 
the  past  prohibited  transactions. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  a  profit  sharing  plan 
and  a  money  purchase  pension  plan, 
which  as  of  Oiecember  31,  1992,  had 
total  assets  of  $1,642,180  and  $960,643 
respectively.  Dr.  Jacobson  is  the  100 
percent  owner  of  Avram  A.  Jacobson, 
M.D.  (the  Employer),  a  sole 
proprietorship  and  the  sponsoring 
employer  of  the  Plans.  Dr.  Jacobson 
maintains  a  pathology  practice  in 
Beverly  Hills.  California.  The  only 
participants  in  the  Plans  are  Dr. 
Jacobson  and  his  wife.  The  Trustee  of 
the  Plans  is  Dr.  Jacobson,  who  has  sole 
investment  discretion  with  respect  to 
the  assets  of  the  Flans. 

2.The  Profit  Sharing  Plan  owns  three 
works  of  contemporary  art  and  the 
Money  Purcha.se  Pension  Plan  owns  one 
work  of  mixed  media  art,  collectively 
known  as  the  Art  Work.  The  Art  Work 
v/as  purchased  for  a  cash  amount  of 
$685,000  by  the  Plans  from  unrelated 
parties  with  respect  to  Dr.  Jacobson,  the 
Employer,  or  the  Plans.  To  date,  the 
Plans  have  not  incurred  any  costs 
associated  with  acquisition  and  holding 
of  the  Art  Work.  A  description  of  the  Art 
Work  is  as  follows: 


Artist 


M.  Merz  

G.  Richfer .. 

F.  Stella 

J.  Schnabel 


Date  of  pur- 
chase 


10/6/69 

1 1/9/89 

5/r'86 

5/18/93 


Price 


8133,000 
150,000 
180,000 
220.000 


685,000 


ear 


a  ed 


J-  robson  represents  that  he  will 
Forjns  5330  with  the  Service  and 
pplicable  excise  taxes 
the  past  prohibited 
transactions  within  ninety  days  of  the 
publics  ion  in  the  Federal  Register  of 
the  not  ce  granting  this  proposed 
exemptjon.  In  addition.  Dr.  Jacobson 

the  Plans  the  fair  market  rental 
the  amount  of  approximately 


$90,000  for  his  use  of  the  Art  Work  for 
years  1989  through  1993.  Excise  taxes 
will  accrue  for  the  period  between  1989 
and  1993. 

4.  At  present,  the  Art  Work  has 
produced  no  income  for  the  Plans.  In 
order  to  enable  the  Plans  to  divest 
themselves  of  the  Art  Work  and  to 
invest  in  income-producing,  marketable 
securities.  Dr.  Jacobson  proposes  to 


Department  notes  that  in  1987  the  Profit 
n  purchased  a  third  party  note  for  cash 
lorman  L.  |acobson,  M.D..  P.A.  Profit 
an.  the  sole  participant  and  trustee  of 
'.  lacobson's  brother.  Norman  U 
In  1993,  the  Profit  Sharing  Plan  sold  the 


note  ISSCk  to  the  Norman  L.  Jacobson.  M.D..  P.A. 
Profit  Sharing  Plan  for  cash.  The  Department  is  not 
granting  an  exemption  for  such  purchase  and  sale 
and  is  expressing  no  opinion  as  to  whether  the 
purchase  and  sale  of  such  note  constitutes  a 
violation  of  any  provision  of  the  Code. 
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purchase  the  Art  Work  from  the  Plans 
for  a  cash  amount  equal  to  the  aggregate 
of  the  greater  of  either  (a)  The  original 
amount  paid  by  the  Plan  at  the  time  of 
acquisition;  or  (b)  its  fair  market  value 
on  the  date  of  the  Sale.  Accordingly,  Dr. 
Jacobson  requests  an  administrative 
exemption  ht)m  the  Department  to 
permit  his  purchase  of  the  Art  Work 


from  the  Plans  under  the  terms  and 
conditions  described  herein. 

5.  The  Art  Work  has  been  valued  by 
two  separate,  independent,  qualified 
appraisers,  Arline  Edelbaum  and 
Jacqueline  Silverman,  both  the  Los 
Angeles,  California.  Ms.  Edelbaum  is  a 
senior  member  of  the  American  Society 
of  Appraisers  and  has  nineteen  years 
experience  in  appraising  fine  arts  and 
personal  property.  Ms.  Silverman  is  a 


certified  member  of  Appraisers 
Association  of  America  and  has  fifteen 
years  experience  in  appraising  modem 
and  contemporary  art.  Both  appraisers 
represent  that  they  are  unrelated  to  and 
independent  of  Dr.  Jacobson.  Ms. 
Edelbaum  and  Ms.  Silverman's 
valuations  of  the  Art  Work  as  of  June  28, 
1993  and  June  22, 1993,  respectively, 
are  as  follows: 


Plan 

Work 

Purchase  price 

EdettMum 

SNverman 

PSP 

PSP 

MPPP 

PSP 

-Untitted" 

-Grau" ; 

"Pau"  

"Fouffi  Nooiti  in  Her 

$135,000 
150,000 
180,000 
220,000 

$135,000 
165,000 
275.000 
165.000 

$120,000 
150,000 
275,000 
175000 

Because  their  fair  market  values  are 
less  than  or  equal  to  their  original 
purchase  price,  "Untitled"  and  "Fouffi 
Noutti  in  Hell"  will  be  purchased  by  Dr. 
Jacol>son  for  their  original  purchase 
prices  of  $135,000  and  $220,000, 
respectively.  In  addition,  Dr.  Jacobson 
will  purchase  "Grau  for  $165,000, 
which  reflects  its  higher  fair  market 
valuation  as  determined  by  Ms. 
Edelbaum.  Finally,  Dr.  Jacobson  will 
purchase  "Pau"  for  $275,000,  which 
refiects  its  fair  market  value  as 
determined  by  both  appraisers.  Dr. 
Jacobson  proposes  to  purchase  the  Art 
Work  for  an  aggregate  cash  purchase 
price  of  $795,000. 

6.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  4975(c)(2)  of  the  Code 
because:  (a)  The  Sale  will  be  a  one-time 
cash  transaction;  (b)  the  Plan  will  not  be 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  connection  with 
this  transaction;  (c)  the  Art  Work  will  be 
appraised  by  a  qualified,  independent 
appraiser:  (d)  the  sale  price  for  the  Art 
Work  will  reflect  the  greater  of  either: 
(1)  The  original  amount  paid  by  the  Plan 
at  the  time  of  acquisition;  or  (2)  its  fair 
market  value  on  the  date  of  the  Sale; 
and  (e)  within  ninety  days  of  the 
publication  in  the  Federal  Register  of 
the  grant  of  this  notice  of  proposed 
exemption.  Dr.  Jacobson  will  file  Forms 
5330  with  the  Service)  and  pay  all 
applicable  excise  taxes  that  are  due  by 
reason  of  the  past  prohibited 
transactions. 

Notice  to  Interested  Persons 

Since  Dr.  Jacobson  and  his  wife  are 
the  only  participants  in  the  Plan,  it  has 
been  determined  that  there  is  no  need 
to  distribute  the  notice  of  the  proposed 
exemption  to  interested  persons. 
Comments  are  due  thirty  days  after 


publication  of  this  notice  in  the  Federal 

Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Kathryn  Parr  of  the  Department, 

telephone  (202)  219-8971.  (This  is  not 

a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 


is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  ail  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  30th  day  of 
Deoemtx;r,  1993. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
jFR  Doc.  94-116  Filed  1-4-94;  8;45  ami 
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Withdrawal  of  Notice  of  Proposed 
Exemption 

In  the  matter  of  Kalon  L.  Kellev  IRA  and 
Karen  R.  Kclley  IRA  (the  IRAs).  located  in 
Santa  Barbara,  California  lExemption 
Application  Nos.  D-9167  and  D-9168| 

In  the  Federal  Register  dated 
December  17, 1993  (58  FR  66031/ 
66032),  the  Department  of  Labor  (the 
DefMrtment)  published  a  notice  of 
proposed  exemption  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986.  The  notice  of  proposed 
exemption  concerned  the  prospective 
cash  sale  of  certain  commercial  real 
property  (the  Property)  by  the  IRAs  to 
Kalon  ll  Kelley  and  Karen  R.  Kelley  (the 


Applicants),  disqualified  persons  with 
respect  to  the  IRAs. 

On  December  17, 1993,  the  applicant 
informed  the  Etepartment  that  it  wished 
to  withdraw  the  notice  of  proposed 
exemption. 

Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 

Signed  at  Washington,  DC,  this  30th  day  of 
December,  1993. 
Ivan  Stnsfieid, 

Director,  Office  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

IFR  Doc  94-115  Filed  1-4-94;  8:45  am) 


[Prohibited  Tranaaction  Exemption  94-1,  at 
at.;  Exemption  Application  No.  D-M38,  at 
al.] 

Grant  of  IrKlhriduai  Exsmptions; 
Tenn«co,  Inc.,  The  General  Employee 
Benefit  Trust,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
be«n  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied- with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  E)epartment 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 


Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretaril  of  Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  atidJoT  section  4975(c)(2)  of  the 
Code  anq  the  procedures  set  forth  in  29 
CFR  part:2570.  subpart  B  (55  FR  32836, 
32847.  August  10. 1990)  and  based  upon 
the  entin  i  record,  the  Department  makes 
the  follow  kring  findings: 

(a)  The  exemptions  are 
administ  "atively  feasible; 

(b)  Th<  y  are  in  the  interests  of  the 
plans  an(   their  participants  and 
beneficia  ries;  and 

Th<y 


(0 
the 
plans. 

Tenneco 

Benefit  "Qrust 

Corpora 

Paid  Employees 

Houston 


are  protective  of  the  rights  of 
participants  and  beneficiaries  of  the 

Inc.,  The  General  Employee 

(the  GEBT)  and  Case 
on  Pension  Plan  for  Hourly* 
(the  Plan)  Located  in 
TX 


Transaction  Exemption  94-1; 
No.  D-94381 


IProhibite  i 
Applies  tion 

Exemptii  n 

The  ret  trictions  of  sections  406(a)  and 
406  (b){l  and  (b)(2)  of  the  Act  and  the 
sanction!  resulting  from  the  application 
of  sectioi  1  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code  shall  not  apply  to  the  transfer 
of  shares  of  common  stock  (the  Stock) 
of  Cumm  ins  Engine  Company,  Inc. 
(Cummir  s)  to  the  GEBT  by  Tenneco, 
Inc.  (Ten  leco),  the  Plan  sp)onsor,  to 
reflect  th  j  contribution  of  the  Stock  to 
the  Plan,  provided  that:  (a)  The  Slock  is 
valued  al  its  fair  market  value  as  of  the 
date  of  c<  ntribution  by  a  qualified, 
indepem  ent  appraiser;  (b)  the 
contribul  ion  of  the  Stock  is  approved  on 
behalf  orthe  Plan  by  a  qualified, 
independent  fiduciary;  (c)  the  GEBT's 
continuejl  holding  of  the  Stock  is 
monitorep  by  a  qualified,  independent 
fiduciary!  (d)  the  GEBT's  independent 
fiduciary  will  monitor  and  enforce  the 
conditions  of  the  exemption  and  take 
whatevenaction  is  necessary  to  protect 
the  GEBt's  rights,  including,  but  not 
limited  te,  the  enforcement  of  a  legally 
enforceal^le  contribution  obligation  (the 
Contribution  Obligation)  as  described  in 
the  Noti(s  of  Proposed  Exemption, 
which  will  remain  in  force  for  as  long 
as  the  GE  BT  continues  to  hold  any 
shares  of  the  Stock;  and  (e)  the 
Contribu  ion  Obligation  is  secured  by  a 
letter  of  i  redit  issued  by  a  bank 
approved  by  the  GEBT's  independent, 
qualified.fiduciary. 


Comments 

In  the  Notice  of  Proposed  Exemption, 
the  Department  invited  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
exemption.  All  comments  and  requests 
for  hearing  were  due  by  December  20, 
1993.  The  Department  received  over  100 
telephone  inquiries  from  interested 
persons  who  expressed  concern  over  the 
effect,  if  any,  of  the  transaction  on  their 
pension  benefits.  These  inquiries  were 
responded  to  by  a  Department 
representative  who  informed  the  callers 
that  the  transaction  does  not  affect  the 
calculation  of  p>ension  benefits  or  the 
Plan's  obligation  to  make  benefit 
payments. 

The  Department  received  a  total  of  29 
written  comments  with  only  one  of 
those  comments  containing  a  request  for 
a  hearing.!  Nine  commentators  stated 
that  they  did  not  understand  the 
proposed  exemption  or  how  it  would 
affect  their  pensions. 

The  remaining  commentators  were 
opposed  to  the  granting  of  the 
exemption.  The  comments  addressed  17 
general  areas  of  concern  about  the 
proposed  transaction.  The  concerns  are 
summarized  as  follows: 

1.  Questions  about  the  correct  value  of 
Cummins  Stock,  including  a  question 
about  the  discrepancy  between  the  New 
York  Stock  Exchange  (NYSE)  price 
quoted  in  the  Notice  and  the  price 
quoted  in  a  national  newspaper  on 
December  2. 1993. 

2.  Concerns  that  the  restrictions  on 
the  Stock  make  the  Stock  less  valuable 
and  increase  the  risk  that  the  Plan  will 
not  be  able  to  dispose  of  the  Stock  in  the 
future. 

3.  Concerns  about  the  wisdom  of 
investing  this  much  of  the  GEBT's  assets 
in  one  company. 

4.  Assertions  that  Tenneco  would  not 
be  able  to  stand  behind  its  obligation 
under  the  Contribution  Obligation  based 
on  its  history  of  financial  troubles. 

5.  Concern  that  the  letter  of  credit 
proposes  to  protect  only  20%  of  the 
value  of  the  Stock,  leaving  80%  at  risk. 

6.  A  request  that  Tenneco  fully  fund 
all  of  its  pension  liabilities. 

7.  A  request  that  Tenneco  guarantee 
the  value  of  the  Stock  to  be  contributed 
to  the  GEBT. 

8.  Questions  about  the  possibility  that 
the  transaction  will  decrease  the  amount 
of  pension  payments  to  participants  and 
beneficiaries  of  the  Plan. 

9.  Concerns  over  changes  in  retiree 
medical  benefits. 


<  Because  ihe  exemption  provides  relief  from 
section  406(b)  of  the  Act.  29  CFR  2570. 4«  of  the 
Department's  regulations  provides  that  the 
Department  in  its  discretion  naay  convene  a  hearing 
if  requested  by  interested  persona. 
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10.  Questions  regarding  the  wisdom 
of  allowing  Tenneco  to  contribute 
Cummins  stock  to  the  GEBT  since, 
according  to  the  commentator,  Tenneco 
owns  Cummins. 

11.  Comments  indicating  that  the  Plan 
participants  would  prefer  to  receive 
cash  contributions  rather  than  stock. 

12.  Allegations  that  individuals  who 
would  be  affected  by  the  proposed 
transaction  have  not  received  proper 
notice. 

13.  Questions  concerning  the 
independent  fiduciary's  alleged 
determination  that  the  Stock  will 
experience  no  precipitous  declines  in 
value  in  the  future. 

14.  Confusion  over  the  consequences 
for  the  GEBT  of  any  decline  in  value  of 
the  Stock. 

15.  Concern  over  the  proper  exercise 
of  the  voting  and  other  privileges 
applicable  to  shareholders  of  the  Stock. 

16.  Questions  about  the  guidelines  for 
determining  if  and  when  to  adjust  the 
amount  of  the  letter  of  credit  (or 
alternative  collateral)  which  secures  the 
Contribution  Obligation. 

17.  A  request  that  Tenneco  guarantee 
that  the  value  of  the  contribution  will 
not  be  diminished  by  transaction  costs 
when  the  Stock  is  sold  at  some  future 
date. 

Responses  to  these  comments  were 
submitted  by  the  applicant,  on  behalf  of 
both  Tenneco  and  Woodbridge,  the 
GEBT'S  independent  fiduciary.  These 
responses  are  summarized  as  follows, 
corresponding  in  order  to  the  comments 
listed  above: 

1.  According  to  the  applicant, 
subsequent  to  the  publication  of  the 
Notice  of  Proposed  Exemption, 
Cummins  had  a  2  for  1  stock  split  which 
accounts  for  the  change  in  the  price  of 
the  Stock  as  listed  on  the  NYSE. 

2.  The  applicant  notes  that  after  a 
review  of  the  Stock's  past  performance, 
Woodbridge  has  determined  that  the 
Stock  is  a  prudent  investment  for  the 
Plan  despite  the  restrictions  on 
transferability.  Furthermore,  the 
applicant  states  that  the  Stock's  value 
has  been  determined  by  an  independent 
appraisal  company,  taking  the 
restrictions  into  account.  Finally,  the 
applicant  notes  that  the  restrictions  on 
transfer  of  the  Stock  will  expire  in  July, 
1996. 

3.  The  applicant  explains  that  once 
the  Stock  is  contributed  to  the  GEBT,  it 
will  represent  only  5.65%  of  the  assets 
of  the  GEBT.  In  addition,  because  each 
of  the  Affected  Plans  has  an  undivided 
interest  in  the  assets  of  the  GEBT,  no 
single  plan  will  hold  all  of  the  Stock. 

4.  The  applicant  asserts  that  Standard 
&  Poors  and  Moody's  rating  of  Tenneco 
debt  as  investment  grade,  as  well  as 


Tenneco's  recent  sale  of  $1  billion  of 
equity,  are  indications  that  Tenneco  is 
a  viable  company.  The  applicant  again 
notes  that  the  proposed  transaction  is 
backed  by  the  judgment  of  Woodbridge 
as  independent  fiduciary,  by  the 
independent  appraisal  of  the  Stock  and 
by  the  letter  of  credit  in  the  amount  of 
20%  of  the  value  of  the  Stock. 

5.  The  applicant  represents  that  due 
to  Tenneco's  financial  condition,  as 
described  in  4.  above,  a  letter  of  credit 
in  the  amount  of  20%  of  the  value  of  the 
Stock  is  sufficient  to  protect  the 
interests  of  the  GEBT.  The  applicant 
represents  that  the  face  value  of  the 
letter  of  credit  is  approximately 
$32,000,000.  The  applicant  also 
represents  that  Tenneco's  financial 
condition  is  good  and  that  its  credit- 
worthiness is  adequate  security  for  the 
unsecured  portion  of  the  Contribution 
Obligation. 

6.  According  to  the  applicant,  the 
contribution  of  the  Stock  to  the  GEBT  is 
part  of  an  overall  strategy  to  ensure  that 
the  Tenneco  Plans  will  be  fully  funded. 

7.  The  applicant  represents  that  the 
Contribution  Obligation  assumed  by 
Tenneco  guarantees  the  value  of  the 
contribution  since  Tenneco  is  required 
to  make  a  cash  contribution  to  the  GEBT 
to  compensate  for  any  loss  in  the  value 
of  the  Stock  in  any  calendar  quarter. 
Furthermore,  the  Contribution 
Obligation  is  secured  by  a  letter  of  credit 
issued  by  a  major  bank  in  the  amount 

of  20%  of  the  value  of  the  Stock. 

8.  The  applicant  responds  by 
explaining  that  all  plans  invested  in  the 
GEBT  are  defined  benefit  plans,  the 
benefits  of  which  are  not  affected  by  the 
investment  performance  of  plan  assets. 

9.  Retiree  medical  benefits  are  not 
relevant  to  the  proposed  exemption. 

10.  Tenneco  does  not  own  Cummins. 
The  applicant  represents  that  Tenneco 
owns  less  than  10%  of  Cummins'  stock. 

11.  The  applicant  represents  that  the 
contribution  of  the  Stock  to  the  GEBT  is 
essentially  the  same  as  a  cash 
contribution  to  the  GEBT  followed  by  a 
purchase  of  Cummins'  stock  by  the 
GEBT.  In  addition,  the  applicant  states 
that  maintaining  the  Plan  assets 
primarily  in  uninvested  cash  would  be 
a  breach  of  fiduciary  duties  under 
ERISA.  The  applicant  further  states  that 
the  GEBT  will  at  all  times  maintain 
sufficient  liquid  assets  to  pay  benefits 
when  due. 

The  applicant  also  represents  that  the 
Stock  is  not  replacing  cash  or  other 
assets  in  the  GEBT;  rather,  the  Stock  is 
being  contributed  in  addition  to  the 
assets  already  held  in  the  GEBT. 
According  to  the  applicant,  the 
contribution  of  Stock  enables  Tenneco 


to  accelerate  the  time  at  which  the 
GEBT  will  receive  contributions. 

12.  The  applicant  represents  that  it 
has  complied  with  all  applicable  notice 
requirements.  An  authorized 
representative  of  Tenneco  has  provided 
the  Department  with  a  declaration 
under  penalty  of  perjury  attesting  to  the 
truth  of  the  information  regarding 
Tenneco's  notice  to  interested  persons 
as  required  by  the  Department's 
regulations  (see  29  CFR  2570.43).  In 
addition,  in  response  to  information 
indicating  that  several  interested 
persons  in  and  around  Hutchinson, 
Kansas  had  not  received  proper  notice 
of  the  proposed  exemption,  the 
applicant  represents  that  notice  was 
again  provided  to  |}eople  in  the 
Hutchinson  area. 

13.  The  applicant  explains  that, 
contrary  to  the  commentator's  assertion, 
Woodbridge  has  not  made  any  such 
determination  but  has  concluded  that 
the  Stock  is  a  prudent  investment  for 
the  GEBT,  based  in  part  on  the  Stock's 
market  history  over  the  past  3  years.  In 
addition,  Woodbridge  has  determined 
that  any  decline  in  value  of  the  Stock 
would  be  adequately  compensated  for 
by  the  Contribution  Obligation. 

14.  The  applicant  asserts  that  the 
Contribution  Obligation  ensures  that  the 
value  of  the  stock  contribution  will 
remain  the  same  even  if  the  value  of  the 
Stock  decreases.  The  applicant  explains 
that,  if,  for  example,  the  Stock  is  valued 
at  $160,000,000  on  the  date  of 
contribution  to  the  Plan  and.  over  the 
course  of  a  year  the  price  drops. 
Tenneco  would  be  obligated,  over  the 
course  of  that  year,  on  a  quarterly  basis, 
to  contribute  cash  so  that  the  value  of 
the  Stock  plus  the  aggregate  amounts  of 
cash  contributed  pursuant  to  the 
Contribution  Obligation  equals 
$160,000,000.  h  is  represented, 
therefore,  that  the  value  of  the  intial 
contribution  will  never  be  diminished. 

15.  The  applicant  responds  by 
explaining  that  Woodbridge,  acting  in 
its  capacity  as  independent  fiduciary, 
will  exercise  the  stock  voting  rights  and 
the  right  to  designate  a  person  to  the 
Cummins  Board  of  Directors,  pursuant 
to  the  direction  of  the  GEBT's 
Investment  Committee;  provided,  that 
Woodbridge  may  decline  to  designate 
the  Investment  Committee's  choice  if  it 
determines  that  to  do  so  is  in  the 
GEBT's  best  interests. 

16.  The  applicant  states  that  the 
determination  regarding  the  increase  in 
the  amount  of  the  letter  of  credit  or  the 
need  to  provide  alternative  collateral  is 
a  simple  calculation  based  on  the 
difference  between  (a)  the  balance  of  the 
letter  of  credit  and  (b)  the  product  of  the 
number  of  shares  of  the  Stock  held  by 
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the  GEBT,  the  contribution  price  of  the 
Stock  and  20%. 

17.  The  applicant  explains  that  the 
Contribution  Obligation  will  be  in  effect 
when  the  Stock  is  sold  in  the  future. 
According  to  the  applicant,  if  the  Stock 
is  sold  at  a  loss,  any  transaction  costs 
would  be  accounted  for  by  the 
Contribution  Obligation  which  would 
require  Tenneco  to  contribute  an 
amount  equal  to  the  number  of  shares 
sold,  multiplied  by  the  difference 
between  the  realized  net  price  and  the 
Lowest  Price  (see  paragraph  5  in  the 
Notice  of  Proposed  Exemption).  If  the 
Stock  is  sold  at  a  gain,  the  GEBT  would 
bear  the  transaction  costs.  The  applicant 
represents  that  it  is  customary  for 
pension  plans  to  bear  such  transaction 
costs  in  similar  circumstances. 

Only  one  of  the  interested  persons 
who  commented  on  the  proposed 
exemption  requested  a  public  hearing, 
although  several  others  indicated  that 
they  wished  to  be  notified  if  a  hearing 
was  scheduled.  The  Department  has 
considered  the  concerns  expressed  by 
the  commentators  and  the  applicant's 
WTitten  responses  addressing  such 
concerns,  and,  on  the  basis  of  the 
materials  provided,  has  determined  not 
to  hold  a  public  hearing.  Furthermore, 
after  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  and  the  responses  thereto, 
the  Department  has  decided  to  grant  the 
exemption. 

Finally,  the  applicant  has  informed 
the  Department  that  it  intends  to  enter 
into  the  transaction  on  December  29, 
1993,  and  requests  that  the  exemption 
be  made  effective  as  of  that  date.  The 
Department  concurs  with  this  suggested 
modification. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
November  15, 1993,  at  58  FR  60217. 
EFFECTIVE  DATE:  This  exemption  is 
effective  December  29, 1993. 
F0«  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toil-free  number.) 

Lakeshore  Foods  Corp.  Retirement 
Savings  Plan  (the  Plan)  Located  in 
Michigan  City.  Indiana 

(Prohibited  Transaction  Exemption  94-2; 
Exemption  Application  No.  D-944l| 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  of  through  (E)  of 


the  Code]  shall  not  apply  to  (1)  past  and 
proposed  interest-free  loans  to  the  Plan 
(the  Loanjs)  by  Lakeshore  Foods 
Corporati  on,  the  sponsor  of  the  Plan, 
with  resp  act  to  guaranteed  investment 
contracts  number  C90816  and  number 
C91096  (the  GICs)  issued  by  Inter- 
Americai  Insurance  Company  of  Illinois 
(Inter-An  erican);  and  (2)  the  Plan's 
potential  repayment  of  the  Loans  (the 
Repayments);  provided  that  the 
following  conditions  are  satisfied: 

(A)  Nolnterest  and/or  expenses  are 
paid  by  tie  Plan; 

(B)  Tha  Loans  are  made  to  reimburse 
the  Plan  I  or  amounts  invested  with 
Inter- Ami  trican  under  the  terms  of  the 
GICs; 

(C)  Tha  Repayments  are  restricted  to 
cash  proceeds  paid  to  the  Plan  (the  GIC 
ProceedsJ  by  Inter- American  and/or  any 
other  responsible  third  party  with 
respect  td  the  GICs,  and  no  other  Plan 
assets  areiused  to  make  the  Repayments; 

(D)  Any  GIC  Proceeds  received  by  the 
Plan  are  Applied  first  to  make  the  Plan 
whole  with  respect  to  the  Guaranteed 
Amount  ms  deftned  in  the  Notice  of 
Proposed  Exemption),  and  thereafter  to 
repay  the  Loans;  and 

(E)  Thej Repayments  will  be  waived  to 
the  extent  the  Loans  exceed  the  GIC 
ProceedsJ 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Departme  nt's  decision  to  grant  this 
exemptio  i,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  28, 1993  at  58  FR  58197. 
EFFECTIVE 
effective  i  s 


FOR  FURTltER 

Ronald  V\  illett 

telephon( 

a  toll-free  number 


DATE:  This  exemption  is 
of  December  23, 1992. 


INFORMATION  CONTACT: 
of  the  Department, 
(202)  219-8881.  (This  is  not 
.) 


Goodmad-Gable-^iould  Company  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Baltimore,  Maryland 

[Prohibitec  Transaction  Exemption  94-3; 
Exemptioi]  Application  No.  D-94981 

Exemptio  i 

The  res  rictions  of  sections  406(a), 
406(b)(1)  md  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code.jshall  not  apply  to  (1)  a  loan 
of  up  to  KSO.OOO  (the  Loan)  by  the  Plan 
to  the  Offjce  Property  Joint  Venture 
(OPJV).  a  party  in  interest  with  respect 
to  the  Plan;  and  (2)  the  i>ersonal 
guaranteed  of  OPJV  s  obligations  under 
the  Loan  by  William  A  Goodman, 
Harvey  n4  Gocklman,  Lawrence  H. 
Goodmani  and  Myron  Schwartz,  each  of 
whom  is  i  party  in  interest  with  respect 


to  the  Plan;  provided  the  following 
conditions  are  satisHed: 

(A)  All  terms  of  the  Loan  are  at  least 
as  favorable  to  the  Plan  as  those  which 
the  Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(B)  For  the  duration  of  the  Loan,  the 
principal  balance  of  the  Loan  does  not 
exceed  twenty-five  percent  of  the  net 
assets  of  the  Plan  at  any  time; 

(C)  For  the  duration  of  the  Loan,  the 
Plan's  interests  with  respect  to  the  Loan 
are  represented  by  Barry  C.  Greenberg, 
an  independent  Hduciary  who  will 
monitor  and  enforce  the  OPJV's 
compliance  with  the  Loan  terms  and  the 
conditions  of  this  exemption;  and 

(D)  Upon  the  making  of  the  Loan  and 
for  its  duration,  the  Loan  is  secured  by 
a  perfected  lien  on  real  property  having, 
a  fair  market  value  of  no  less  than  150% 
of  the  outstanding  principal  balance  of 
the  Loan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  10, 1993  at  58  FR  5973B. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 
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(3)  The  avail^lity  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  ai>d 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC  this  30th  day  of 
Decemtjer,  1993. 
Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

IFR  Doc  94-117  Piled  l-*-«4:  8:45  am) 

BILUNO  CODE  481»-3*-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agerrcy  Infonnatfon  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities.  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  February  4. 1994. 
ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey.  Assistant  Director.  Grants 
Office.  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  DC  20506 
(202-606-6494)  and  Mr.  Steve 
Semenuk.  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503  (202-39S-6880). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Daisey.  Assistant  Director. 
Grants  OfBoe,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington. 
DC  20506  (202)  606-8494  from  whom 
copies  of  forms  and  supporting 
doaiments  are  available. 
suppLBnerrARV  mformaticn:  aU  of  the 
entries  are  grouped  into  new  farms, 
revisioQS,  extensions,  or  reinstatements. 


Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable:  (3)  how  often  tfie 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revisions 

Title:  Process  of  Applicaticm. 

Evaluation,  Award,  and  Report  of 

NEH  Fellowships 
Form  Number  OMB  No.  3136-0083 
Frequency  of  CoUectior\:  Annual 
Respondents:  Scholars,  writers,  and 

teachers  in  the  humanities 
Use:  Application  for  funding, 

evaluation,  award-making,  and 

reporting  for  NEH  Fellowships 
Estimated  Number  of  Respondents: 

7.586 
Frequency  of  Response:  Once 
Estimated  Hours  for  Respondents  to 

Provide  Information:  2.7  per 

respondent 
Estimated  Total  Annual  Reporting  and 

Recordkeeping  Burden:  20,067  hours 
Donald  GibMn, 
Acting  Deputy  Chairman. 
[FR  Doc.  94-168  Filed  1-4-94;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

McMurdo  Station,  Antarctica; 
Environmental  Assessment 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  environmental 
assessment  and  request  for  comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  prepared  an 
Environmental  Assessment  of  the 
United  States  Antarctic  Program's 
Management  of  Food  Wastes  at 
McMurdo  Station,  Antarctica,  from 
1993-1996.  NSF  is  inviting  public 
comments  on  the  Environmental 
Assessment.  In  order  to  be  assured 
consideration,  comments  mtist  be 
received  no  later  than  February  4, 1994. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  may  be 
obtained  from  ud  comments  addressed 
to  ThcHnas  F.  Forhan.  Head.  Antarctic 
Staff.  Polar  Coordinatian  and 
Informatioo  Section,  Office  of  Polar 
Programs.  National  Science  Foundation. 
4201  WiboD  Boulevaid,  room  755. 
Arlington,  Virginia  22230. 


FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  F.  Forhan.  703-306-1031. 

Dated:  December  29, 1993. 
Lawrence  Rvdolph, 

Acting  General  Counsel. 

(FR  Doc  94-64  Filed  1-4-94;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-4431 

North  Atlantic  Energy  Service  Corp.  et 
al..  Seabrook  Station.  Unit  No.  1; 
Environmental  Asaeesment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  order 
authorizing  a  transfer  of  ownership  and 
an  amendment  to  the  Facility  Operating 
License  No.  NPF-86  issued  to  North 
Atlantic  Energy  Service  Corporation 
(North  Atlantic/the  licensee)  for 
operation  of  the  Seabrook  Station,  Unit 
No.  1 ,  located  in  Rockingham  County, 
New  Hampshire. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
the  transfer  of  ownership  of  Vermont 
Electric  Generation  and  Transmission 
Cooperative,  Inc's.  (Vermont)  0.41259 
percent  share  of  Seabrook  1  to  North 
Atlantic  Energy  Company  (NAEC).  A 
license  amendment  would  be  issued  to 
change  the  footnote  on  page  1  of  Facility 
Operating  License  No.  NPF-86  by 
deleting  Vermont,  as  one  of  the  entities 
for  which  North  Atlantic  is  authorized 
to  act. 

The  Need  for  the  Proposed  Action 

In  1990,  Vermont  Tiled  a  claim  against 
Public  Service  Company  of  New 
Hampshire  (PSNH)  with  the  United 
States  Bankruptcy  Court  which  was 
then  hearing  a  petition  frt>m  PSNH  for 
reorganization  under  Chapter  11  of  the 
United  States  Baniuuptcy  Code. 
Vermont's  claim  sought  redress  for 
damages  which  were  alleged  to  have 
been  incurred  while  PSNH  had  been  the 
managing  agent  for  Seabrook  1.  In 
November  1990,  the  two  parties  arrived 
at  a  settlement  which  included  an 
agreement  by  PSNH  or  its  designee  to 
purchase  Vermont's  share  of  Seabrook  1 
subfed  to  obtaining  the  necessary 
approvals  from  all  regulatmy  ageiKies. 
Subsequently,  the  Bankruptcy  Court 
issued  an  order  approving  the 
stipulation  that  PSNH  and  Vermont  had 
filed  describing  the  settlement. 
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In  June  1992.  in  accordance  with  the 
Plan  of  Reorganization  for  PSNH  that 
was  connrmed  by  the  Bankruptcy  Court, 
Northeast  Utilities  (NU)  acquired  PSNH 
in  merger  transactions  and,  after  receipt 
of  NRC  approval,  NAEC  (a  newly- 
formed  and  wholly-owned  subsidiary  of 
NU)  acquired  PSNH's  interest  in  the 
Seabrook  1.  As  the  successor  to  PSNH's 
interest  in  Seabrook  1,  NAEC  is 
obligated  to  purchase  Vermont's  interest 
in  Seabrook  Station.  The  transfer  of 
Vermont's  ownership  share  in  Seabrook 
1  to  NAEC  will  consummate  the 
settlement  entered  into  by  Vermont  and 
PSNH. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  approve 
the  transfer  of  ownership  of  0.41259 
percent  of  Seabrook  1  from  Vermont  to 
NAEC.  The  transfer  will  not  involve  any 
changes  to  the  Seabrook  1  staff,  to  the 
facility  itself,  or  in  the  manner  by  which 
Seabrook  1  is  operated. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  by  the  transfer 
of  ownership,  and  that  post-accident 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  transfer  of 
ownership  would  not  affect  routine 
radiological  plant  effluents  and  would 
not  increase  occupational  radiological 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  transfer  of 
ownership  would  not  affect 
nonradiological  plant  effluents  and 
would  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  approval.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  identical. 


Altem  ative  Use  of  Resources 

Thii  action  does  not  involve  the  use 
of  res(  urces  not  previously  considered 
in  the  Final  Environmental  Statement 
Related  to  Operation  of  Seabrook 
Statioi  I,  Units  1  and  2,  dated  December 
1982. 

Agenc  ies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  <  if  New  Hampshire  and  the 
Comm  onwealth  of  Massachusetts 
regarding  the  environmental  impact  of 
the  prttposed  action.  The  State  of  New 
Hampshire  and  the  Commonwealth  of 
Massachusetts  had  no  comments  on  the 
proposed  action. 

Findii  g  of  No  Significant  Impact 

Basdd  upon  the  foregoing 
environmental  assessment,  the 
Comn  ission  concludes  that  the 
propo  ;ed  action  will  not  have  a 
signif^nt  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commlission  has  determined  not  to 
prepai  e  an  environmental  impact 
statem  ent  for  the  proposed  license 
amenc  ment. 

For  urther  details  with  respect  to  this 
action  see  the  request  for  approval 
dated  \ugust  27, 1993,  which  is 
available  for  public  inspection  at  the 
Comntission's  Public  E)ocimient  Room, 
the  G^man  Building,  2120  L  Street, 
NW;  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Exeter  Public  Library,  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Datei  at  Rockville,  Maryland,  this  29th  day 
of  December  1993. 

For  t  le  Nuclear  Regulatory  Commission. 
Albert  A^.DeAgazio, 
Acting  Director,  Project  Directorate  1-4, 
Divisioh  of  Reactor  Projects— l/ll.  Office  of 
Nuclea  r  Reactor  Regulation. 

|FR  Do  :.  94-127  Filed  1-4-94;  8:45  am) 
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[Docke  I  Nos.  50-275  and  50-323] 

Pacifii  Gas  and  Electric  Co.,  Diablo 
Canya  rt  Power  Plant.  Unit  Nos.  1  and 
2;  Envf  ronmerital  Assessment  and 
Finding  of  No  Significant  Impact 

Thekj.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
consi(|Bring  issuance  of  amendments  to 
FacilitV  Operating  Licensing  Nos.  DPR- 
80  anc  DPR-82,  issued  to  the  Pacific 
Gas  ar  d  Electric  Company  (the 
licens(  e).  for  operation  of  Diablo 
Canyo  i  Power  Plant,  Ujiit  Nos.  1  and  2, 
locates   in  San  Luis  Obispo,  California. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  revisions  to  the  Technical 
Specifications  in  response  to  the  revised 
10  CFR  part  20.  The  change  would 
revise  the  limitations  on  the  dose  rate 
resulting  from  radioactive  material 
released  in  gaseous  effluents,  and  reflect 
the  relocation  of  the  prior  10  CFR 
20.106  requirements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  licensee's  application  for 
amendments  dated  July  7, 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50, 
appendix  I,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision,  in  regard  to 
the  actual  release  rates  as  referenced  in 
the  Technical  Specifications  (TS)  as  a 
dose  rate  to  the  maximally  exposed 
member  of  the  public,  will  not  increase 
the  types  or  amounts  of  effluents  that 
may  be  released  offsite,  nor  increase 
individual  or  cumulative  occupational 
radiation  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendments. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  affect  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  envirommental 
impacts  associated  with  the  proposed 
amendments  to  the  TS,  any  alternative 
to  the  amendments  will  have  either  no 
significantly  different  environmental 
impact  or  will  have  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  amendments.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operation. 

Alternatives  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
and  Addendum  related  to  the  operation 
of  Diablo  Canyon  Power  Plant  Units  1 
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and  2.  dated  May  1973  and  May  1976, 

respectively. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  re  viewed  the 
licensee's  request  and  did  n<jt  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  tmpact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conchide 
that  the  proposed  action  will  not  have 
a  significant  enect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  )uly  7, 1993,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washingtm,  DC  and 
at  the  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  Califrania 
93407. 

For  die  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Director,  Project  Directorate  V,  Division  of 
Reactor  ProjecU  ni/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  94-128  Filed  1-4-M;  8:45  ami 


A<tvisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
EneiTgy  Act  (42  U.S.C  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  wnll  hold  a  meeting  on 
January  6-8. 1994,  in  room  P-110, 7920 
Norfolk  Avenue.  Bethesda,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  November  24. 
1993. 

Thnrsday,  January  6, 1994 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  ACRS  Chairman  (Open) — 
The  ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting  and  comment  briefly  regarding 
items  of  current  interest.  During  this 
session,  the  Committee  will  discuss 
priorities  for  preparation  of  ACRS 
reports. 

8:45  a.m.-9:45  a.m.:  Proposed  Final 
Rule  to  Revise  Emergency  Planning 
Regulations  on  Exercise  Requirements 
(Open)— The  Committee  will  review 
and  comment  on  the  proposed  final  rule 
on  emergency  planning  regulations  that 


is  intended  to  clarify  the  requirements 
for  the  emergency  planning  exercises. 

Representatives  of  the  NRC  sUff  will 
participate. 

9:45  a.m.-10:4S  ojn.:  Proposed 
Resolution  of  Generic  Issue  67.5.1, 
"Reassessment  ofSGTR  Radiological 
Consequences"  (Open)— The  Committee 
will  review  and  comment  on  the 
proposed  resolution  of  Generic  Issue 
67.5.1  regarding  reassessment  of  the 
validity  of  the  present  techniques  used 
to  calculate  radiological  consequences 
resulting  from  a  steam  generator  tube 
rupture  (SGTR)  event.  Representatives 
of  the  NRC  staff  will  pertidpete. 

11  a  jn.-12-30  ojn.:  Results  of  the 
Public  Workshop  on  License  Renewal 
(Open) — ^The  Committee  will  hears 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  results  of  the  September 
30. 1993  public  workshop  on  license 
renewal,  and  a  draft  Commission  paper 
that  includes  staff  recommendations  on 
the  future  directions  of  the  license 
renewal.  Representatives  of  the  industry 
will  participate,  as  appropriate. 

1 .30  p.m. -3  p.m.:  BWR  Core  Power 
Stability/ ATWS  (Open)— The 
Committee  will  hear  briefings  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  regarding  the  status  of  the 
issues  associated  with  the  resolution  of 
BWR  core  power  stability  combined 
with  an  ATWS  event,  including  the 
issue  of  liquid  poison  remixing 
phenomena,  and  the  development  of 
emergency  procedure  guidelines. 
Representatives  of  the  industry  will 
participate. 

3:15  p.m.-4:lS  pjn.:  ReHobility 
Assurance  Program  (Open) — ^The 
Committee  will  hear  a  briefing  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  regarding  the  staff  ]>osition 
on  the  Reliability  Assurance  Program  for 
the  Advanced  Light  Water  Reactors. 

4:15  p.m.-5:15  p.m.:  Evaluation  of 
License  Feedback  on  the  Impact  of  NRC 
Activities  on  Licensee  Operations 
(Open) — The  Committee  will  hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  SECY-93-236.  "The  Staffs 
Evaluation  of  Ongoing  Licensee 
Feedback  on  the  Impact  of  NRC 
Activities  on  Licensee  Otwrations.'* 
Representatives  of  the  industry  will 
participate,  as  appropriate. 

5:15  p.m. -6  p.m.:  Proposed  ACRS 
Report  on  Certified  Design  Material  for 
ABWR  (Open)--The  Committee  will 
discuss  a  proposed  ACRS  report  on 
Certified  Design  Material  in  the  areas  of 
Human  Factors  Engineering,  Radiation 
Protection,  Piping  Design,  and 
Instrumentation  and  Control. 


6  p.m.-6-M  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

Friday,  Janaary  7, 1994 

8:30  a.m. -8:35  o.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(OpenJ^Tbe  ACRS  Chairman  will  make 
opmiing  remarits  regarding  conduct  of 
the  meeting. 

8:35  a.m.-10:lS  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

10.-30  a.in.-l  2 :30  a.m.:  Meeting  with 
the  Deputy  Executive  Director  (Open)— 
The  Committee  will  meet  with  Mr. 
Sniezek.  Deputy  Executive  Director  for 
Nuclear  Reactor  Regulation.  Regional 
Operations  and  Research,  and  Mr. 
Milhoan  who  will  succeed  Mr.  Sniezek 
in  early  February  1994  and  discuss 
items  of  mutual  interest. 

12:30  p.m.-l:15  p.m.:  Future 
Activities  (Open) — The  Committee  will 
discuss  topics  proposed  for 
consideration  during  future  ACRS 
meetings. 

1 :15  p.m.-2  pjn.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed}— The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  busiitess 
and  internal  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff  members.  It  may  also  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS. 

A  portion  of  this  session  may  be 
closed  to  public  attendance  to  discuss 
matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this 
advisory  committee  and  to  discuss 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

2  p.m.-2:15  pjn.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

2:15  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

Saturday,  January  8, 1994 

8:30  a.m.-10:30  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 
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10:30 a.m.-ll  a.m.: Miscellaneous 
(Open) — ^The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 

1 1  a.m.-12  noon:  ACBS 
Subcommittee  Activities  (Open) — The 
Committee  will  hear  reports  and  hold 
discussions  regarding  the  status  of 
ACRS  subcommittee  activities. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30. 1993  (58  FR  51118).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director,  Dr.  John 
T.  Larkins,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  select^ 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduhng  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  that  involves  the  internal 
personnel  rules  and  practices  of  this 
advisory  Committee  per  5  U.S.C. 
552b(c)(2)  and  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  Uie 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACRS 
Executive  Director.  Dr.  John  T.  Larkins 
(telephone  301-492-4516).  between 
7:30  a.m.  and  4:15  p.m.  EST. 


No.  3  /  Wednesday,  January  5,  1994  /  Notices 


Dated:  I  ecember  23, 1993. 
John  C  H(  lyle. 

Advisory  Committee  Management  Officer. 
IFR  Doc.  gk-124  Filed  1-4-94;  8:45  am) 
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[Docket  N  1.50-2451 

Northeas  t  Nuclear  Energy  Co.; 
Withdraw  lal  of  Application  for 
Amendm  ent  to  Facility  Operating 
License 

The  Ui  ited  States  Nuclear  Regulatory 
Commiss  ion  (the  Commission)  has 
granted  t  le  request  of  Northeast  Nuclear 
Energy  C  )mpany,  et  al.  (the  licensee)  to 
withdrav  its  December  2, 1988 
applicatibn  for  proposed  amendment  to 
Facility  Operating  License  DPR-21  for 
the  Millsione  Nuclear  Power  Station, 
Unit  1,  Iqcated  at  the  licensee's  site  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
have  reveed  the  Technical 
Specifications  to  reflect  the 
implementation  of  modifications  during 
the  1989  refueling  outage  related  to 
degraded! grid  undervoltage  detection. 
Since  thf  licensee  plans  to  make 
additions  I  modifications  to  the 
undervol  age  detection  circuitry  during 
the  Cycle  15  refueling  outage,  additional 
Technica  Specification  changes  will  be 
necessar;  and  will  be  submitted  prior  to 
the  outa^  i. 

The  C(  mmission  has  previously 
issued  a  fJotice  of  Consideration  of 
Issuance  pf  Amendment  published  in 
the  Fedefal  Register  on  February  1, 
1989  (54  FR  5170).  However,  by  letter 
dated  Seftember  10, 1993,  the  licensee 
withdrew  the  proposed  change. 

For  fur  her  details  with  respect  to  this 
action,  se  a  the  application  for 
amendm(  nt  dated  December  2. 1988, 
and  the  I  censee's  later  dated  September 
10. 1993.iwhich  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inipection  at  the  Commission's 
Public  D<|cument  Room,  The  Gelman 
Building,2120  L  Street,  NW., 
Washingtjon,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Tumpikei  Norwich,  Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1993. 

For  the  IJuciear  Regulatoiy  Commission. 
James  W.  Andenen, 

Acting  Prdject  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects— I/Il,  Office 
of  Nuclear  Feactor  Regulation. 
[FR  Doc  9 1-130  Filed  1-4-94;  8:45  am] 
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[Docket  No.  030-201 1 1 ,  Ucense  No.  25- 
21258-01,  EA  93-202] 

Physicians'  Laboratory  Service,  Inc. 
(Former  Licensee)  Bozeman,  MT; 
Order  Imposing  Civil  Monetary  Penalty 

I 

Physicians*  Laboratory  Service,  Inc. 
(Licensee  or  PLS)  was  the  holder  of  NRC 
License  No.  25-21258-01  (License) 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission).  The 
License,  which  was  transferred  to 
Bozeman  Deaconess  Hospital  on  July  2, 
1993,  authorized  the  Licensee  to  possess 
and  use  byproduct  material  to  conduct 
nuclear  medicine  activities  in 
accordance  with  the  conditions  of  the 
License. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  July  14-16, 
1993.  The  results  of  this  inspection 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  October  18, 1993.  The 
Notice  described  the  circumstances 
surrounding  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  November  17. 1993.  In 
its  letter,  the  Licensee  admitted  the 
violations  which  resulted  in  the 
proposed  civil  penalty,  but  requested 
that  the  NRC  reconsider  the 
circumstances  surrounding  the 
violations  and  mitigate  the  proposed 
civil  penalty  for  reasons  that  are 
summarized  in  the  Appendix  to  this 
order. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  emd  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  That: 
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The  Licensee  pay  the  dvil  penalty  in  the 
amount  of  S2.500  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington,  DC 
20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  lie  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing,"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
IV,  611  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  Texas  76011. 

If  a  Hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  tor 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether,  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order  should 
be  sustained. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
'Hugh  L.  Thompson,  Jr., 
Depu  ty  Execu  tive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appendix — Evaluation  and  Conclunont 

On  October  18, 1993,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Qvil  Penalty 
(Notice)  was  issued  for  violations  identified 
during  an  NRC  inspection  on  July  14-16, 
1993.  Physicians'  Laboratory  Service,  Inc. 
responded  to  the  Notice  on  November  17, 
1993.  The  Licensee  admitted  the  violations 
that  resulted  in  the  proposed  civil  penalty, 
but  requested  that  the  NRC  reconsider  the 
circumstances  surrounding  the  violations 
and  mitigate  the  proposed  civil  penalty.  A 
restatement  of  the  violation,  and  the  NRC's 
evaluation  and  conclusions  regarding  the 
Licensee's  request  follow: 

Restatement  of  Violations  Assessed  a  Civil 
Penalty 

10  CFR  35.32  (a)  and  (e),  require,  in  part, 
that  by  January  27, 1992,  each  licensee 
establish  and  maintain  a  written  quality 


management  program  to  provide  high 
confidence  that  byproduct  material  or 
radiation  from  byproduct  material  will  be 
administered  as  directed  by  the  authorized 
user.  The  quality  management  program  must 
include  written  policies  and  procedures  to 
meet  specific  objectives,  including  that  prior 
to  administration,  a  written  directive  is 
prepared  for  any  administration  of  quantities 
greater  than  30  microcuries  of  soditui  iodide 
1-125  or  M31. 

10  CFR  35.2,  "Definitions,"  defines  a 
written  directive,  in  part,  as  an  order  in 
writing  for  a  specific  patient,  dated  and 
signed  by  an  authorized  user  prior  to 
administration  of  a  radiopharmaceutical  and 
specifies,  in  part,  that  for  the  administration 
of  quantities  greater  than  30  microcuries  of 
either  sodium  iodide  1-125  or  1-131  or  any 
therapeutic  administration  of  a 
radiopharmaceutical  other  than  sodium 
iodide  1-125  or  1-131,  the  written  directive 
must  include  the  dosage. 

1.  Contrary  to  the  above,  between  January 
27, 1992,  and  July  27, 1992,  the  licensee  did 
not  establish  a  wmtten  quality  management 
program  (01013). 

2.  Contrary  to  the  above,  on  numerous 
occasions  after  January  27, 1992,  including 
March  8  and  22.  May  13,  June  3,  and  July  1, 
1993,  the  licensee  administered  sodium 
iodide  1-131  for  diagnostic  purposes  in 
quantities  greater  than  30  microcuries 
without  8  written  directive  signed  by  an 
authorized  user  (01023). 

*   These  violations  represent  a  Severity  Level 
III  problem  (Supplement  VI). 
Civil  Penalty— $2,500 

Summary  of  Licensee 's  Request  for  Mitigation 

In  response  to  the  violation  involving  the 
failure  to  establish  a  v«rritten  Quality 
Management  Program,  the  Licensee  admitted 
that  it  did  not  establish  a  Quality 
Management  Program  by  the  January  27, 
1992  effective  date  of  the  rule.  The  Licensee 
states  that  it  first  learned  of  the  requirement 
to  establish  a  Quality  Management  Program 
following  receipt  of  the  June  1992  NMSS 
Newsletter  and  that  it  immediately  devised  a 
plan  and  submitted  it  to  the  NRC  by  July  27. 
1992.  Because  corrective  action  was  taken 
without  NRC  intervention,  the  Licensee 
requested  that  the  violation  he  dismissed  or 
mitigated  to  a  reprimand  without  penalty. 

In  response  to  the  violation  concerning  the 
administration  of  sodium  iodide  without  a 
written  directive  signed  by  an  authorized 
user,  the  Licensee  admitted  that  a  "minimal 
number"  of  patients  received  dosages  of 
greater  than  30  microcuries  without  written 
directives  having  been  prepared.  The 
Licensee  stated  that  it  took  immediate 
corrective  action  and  requested  that  the 
violation  and  the  civil  penalty  be  mitigated. 
In  addition,  the  Licensee  requested  that  the 
NRC  take  into  account  the  fact  that  during 
the  past  23  years,  approximately  20,000  to 
23,000  diagnostic  administrations  had 
occurred  with  no  knowm  misadministrations. 

NRC  Evaluation  of  Licensee's  Request  for 
Mitigation 

The  violations  were  not  considered 
separately  in  this  case.  The  propowd  penalty 
was  based  on  the  aggregate  of  the  two 


violations  (i.e.,  a  Severity  Level  III  problem). 
Thus,  the  severity  level  of  the  violations  was 
based  on  their  collective  significance— that  is 
the  combination  of  not  establishing  a  Quality 
Man^ement  Program  until  six  months  after 
the  efl»ctive  date  of  the  rule  and  not 
implementing  the  requirements  of  the 
Quality  Management  Program  even  after  a 
written  program  was  established  by  the 
Licensee. 

The  NRC  places  a  great  deal  of  importance 
on  its  Quality  Management  regulation.  Thus, 
its  Enfcncement  Policy  was  revised  at  the 
same  time  the  rule  was  adopted  to  place  an 
emphasis  on  noncompliance  with  tne  rule. 
Example  Q6  was  added  to  Supplement  VI, 
such  that  violations  involving  "A  substantial 
Cailure  to  implement  the  quality  management 
program  as  required  by  $  35.32  *  *  '"was 
to  t>e  classified  at  Severity  Level  HI  (Note: 
This  was  later  amended  to  state  "Substantial 
Cailure  to  implement  the  quality  management 
program  as  required  by  $  35.32  that  does  not 
result  in  a  misadministration  •  *  •"). 

The  term  "substantial"  has  consistently 
been  applied  to  failures  of  a  programmatic, 
as  opposed  to  an  isolated,  nature.  In  this 
case,  the  Licensee's  failure  was  deemed 
programmatic  because  the  Licensee 
repeatedly  failed  to  use  written  directives  for 
diagnostic  administrations  of  sodium  iodide 
1-131  on  quantities  that  exceeded  30 
microcuries  because  of  weaknesses  in  the 
program.  Thus,  the  violations  were 
appropriately  classified  in  the  aggregate  as  a 
Severity  Level  III  problem. 

With  regard  to  the  magnitude  of  the 
proposed  civil  penalty,  the  Licensee's 
argument  are  related  to  the  civil  penalty 
adjustment  factors  of  Identification, 
Corrective  Action  and  Licensee  Performance. 
The  use  of  these  factors  is  described  in 
Section  VI.B.2  of  the  Enforcement  Policy.  No 
adjustment  was  made  to  the  proposed  base 
penalty  with  respect  to  any  of  these  factors. 

Although  the  Licensee  identified  its  failure 
to  establish  a  Quality  Management  Program 
and  corrected  it  by  submitting  a  plan  to  the 
NRC,  the  plan  it  submitted  lacked  specificity, 
contributing  in  part  to  the  second  violation, 
the  failure  to  use  written  directives  for 
diagnostic  administrations  of  1-131  in  excess 
of  30  microcuries.  The  second  violation  was 
identified  by  the  NRC,  continued  for  nearly 
a  year  after  the  Licensee  became  aware  of  the 
regulation,  and  was  occurring  at  the  time  of 
the  license  transfer.  The  Licensee's 
arguments  do  not  provide  a  basis  for 
mitigation  under  the  identification  factor. 

No  adjustment  was  made  under  the 
corrective  action  factor  because  these 
violations  were  discovered  after  the  license 
had  t)een  transferred  to  another  entity.  Thus, 
this  factor  did  not,  and  still  does  not,  appear 
to  be  applicable  to  the  circumstances  of  this 
case.  In  addition,  although  the  Licensee 
corrected  its  failure  to  establish  a  Quality 
Management  Program,  its  corrective  action 
was  weak,  i.e.,  the  Licensee  did  not 
implement  the  use  of  written  directives  for 
diagnostic  procedures,  as  discussed  above. 
Thus,  the  Licensee  has  not  provided  i  basis 
for  mitigation  under  the  corrective  action 
factor. 

No  adjustment  was  made  under  the 
licensee  performance  factor.  The  Licensee's 


perfomunce  was  considered  relatively  poor 
in  the  two  inspections  that  preceded  the  July 
14-16. 1993  inspection.  Several  Severity 
Level  IV  and  V  violations  were  issued 
following  each  of  the  two  prior  inspections, 
one  occurring  in  September  1991  and  the 
other  occurring  in  March  1990.  This  was 
balanced,  however,  against  the  fact  that  the 
July  1993  inspection  found  only  the 
violations  related  to  the  Quality  Management 
rule.  Thus,  notwithstanding  the  Licensee's 
statements  about  an  absence  of 
misadministration,  the  Licensee  has  not 
provided  a  basis  for  mitigation  under  the 
prior  performance  factor. 

NBC  Conclusion 

The  Licensee  has  not  provided  any 
information  that  provides  a  basis  for 
reclassifying  the  violations  or  mitigating  the 
proposed  civil  penalty.  The  proposed  civil 
penalty  in  the  amount  of  $2,500  should  be 
imposed  by  order. 

(FR  Doc.  94-126  Filed  1-4-94: 8:45  am) 
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University  of  California  at  Los  Angetes 
Rosoarch  Reactor;  Order  Releasing 
Facility  for  Unrestricted  Use 

By  application  dated  February  28. 
1980,  the  University  of  California,  Los 
Angeles  (UCLA)  submitted  a  request  for 
renewal  of  Facility  License  No.  R-71  for 
the  UCLA  Research  Reactor  Facility 
(UCLA  facility).  By  letters  dated  June  14 
and  July  26, 1984.  UCLA  requested 
termination  of  Facility  License  No.  R- 
71.  A  "Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Farts  of  Terminating 
Facility  License"  was  published  in  the 
Federal  Register  on  September  24. 1984 
(49  FR  37484).  Following  hearings  and 
stipulations  on  the  license  renewal  and 
termination  applications  by  the  parties 
involved,  an  order  was  issued  on 
November  8. 1985.  by  the  Atomic  Safety 
and  Licensing  Board  that  approved  a 
Settlement  Agreement  dated  September 
30, 1985.  between  the  Regents  of  the 
University  of  California,  the  Campus 
Committee  to  Bridge  the  Gap,  and  the 
staff  of  the  United  States  Nuclear 
Regulatory  Commission  (the 
Commission/NRC).  The  Order  also 
terminated  UCLA  License  No.  R-71. 
The  Settlement  Agreement  stipulated  a 
timetable  for  the  decommissioning  of 
the  UCLA  facility. 

By  application  dated  October  29. 

1985.  as  supplemented.  UCLA 
submitted  a  Phase  I  decomissioning 
plan.  An  order  authorizing  Phase  I 
dismanthng  of  the  UCLA  facility  and 
disposition  of  component  parts  was 
issued  by  the  Commission  on  July  14. 

1986.  Phase  I  concerned  the  removal  of 
all  UCLA  facility  components  except  for 


the  concr  rte  building  structure,  concrete 
biologica  shield,  components  affixed  to 
or  embed  led  in  the  biological  shield, 
the  holdu  j  tank,  primary  water  pump, 
sump  put  ip,  compressor  system,  floor 
drains,  d(  contamination  sinks,  and  fuel 
storage  pi  [s.  Phase  I  of  decommissioning 
was  com|  leted  on  August  18, 1989. 

By  app  ication  dated  June  10,  1988.  as 
supplemt  nted,  UCLA  submitted  its 
Phase  II  (  ecommissioning  plan.  An 
order  aut  lorizing  Phase  li  dismantling 
of  the  UC  ^  facility  and  disposition  of 
com  pone  it  parts  was  issued  by  the 
Commiss  on  on  July  28. 1989.  Phase  II 
decommi  isioning  concerned  the 
removal  <  f  components  that  remained 
after  com  iletion  of  Phase  I 
decommi  isioning.  When  Phase  II 
decommi  isioning  was  completed,  UCLA 
submittei  final  survey  information  on 
January  4  and  28  and  February  22, 1993. 

The  re?  ctor  fuel  has  been  removed 
from  the  :ore  and  shipped  to  a 
Departm*  nt  of  Energy  (DOE)  facility.. 
The  UCL  ^  reactor  facility  has  been 
complete  y  dismantled  and  all  NRC  and 
settlement  agreement  requirements 
pertaining  to  residual  radioactivity, 
personne  and  external  radiation 
exposure  and  fuel  disposition  have 
been  met  Confirmatory  radiological 
surveys  verified  that  the  UCLA  facility 
met  the  recommended  regulatory 
guidance  for  release  of  the  facility  for 
unrestricjed  use.  Accordingly,  the 
Commisaon  has  found  that  the  UCLA 
facility  has  been  dismantled  and 
decontanlinated  pursuant  to  the 
Commission  Orders  dated  July  14, 1986, 
and  July  26. 1989,  and  the  Settlement 
Agreement.  Satisfactory  disposition  has 
been  maqe  of  the  component  parts  and 
fuel  in  acjcordance  with  the  Commission 
regulatiofis  in  title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  chapter  I. 
and  in  a  manner  not  inimical  to  the 
common  idefense  and  seciu-ity,  or  to  the 
health  ai^d  safety  of  the  public. 
Therefor^,  on  the  basis  of  the  Settlement 
Agreemetit,  applications  filed  by  UCLA 
and  pursuant  to  sections  104  and  161  b. 
i,  of  the  Atomic  Energy  Act  of  1954.  as 
amended,  the  UCLA  facility  is  released 
for  unrearicted  use  as  of  the  date  of  this 
Order.  In  accordance  with  10  CFR  part 
51,  the  C  )mmission  has  determined  that 
the  issua  ice  of  this  Order  will  have  no 
significai  it  environmental  impact.  The 
Environr  lental  Assessment  was 
publishe  i  in  the  Federal  Register  on 
Decemb*  27, 1993  (58  FR  68445). 

For  further  details  with  respect  to  this 
action  see  (1)  UCLA  final  survey 
information  dated  January  4  and  28  and 
February  22, 1993,  (2)  the  Settlement 
Agreement  of  September  30, 1985,  (3) 
the  Comi  nission  Safety  Evaluation 
related  ti  release  of  the  UCLA  facility 


for  unrestricted  use,  (4)  the 
Environmental  Assessment,  and  (5)  the 
"Notice  of  Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  of  Terminating  Facility  License," 
which  was  published  in  the  Federal 
Register  on  September  24, 1984  (49  FR 
37484).  Each  of  these  items  is  available 
for  public  inspection  at  the  Commission 
Public  Document  Room,  2120  L  Street. 
NW.,  Washington.  DC  20555. 

Copies  of  items  (3),  (4),  and  (5)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Operating  Reactor  Support. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  94-129  Filed  1-5-94:  8:45  ami 
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[Doclwt  No.  03(M)1244,  License  No.  06- 
0081»-03,  EAs  92-241  and  M-016] 

Yale-New  Haven  Hospital,  New  Haven, 
Connecticut;  Order  Imposing  Civil 
Monetary  Penalties 

I 

Yale-New  Haven  Hospital  (Licensee), 
New  Haven,  Connecticut,  is  the  holder 
of  Byproduct  Material  License  No.  06- 
00819-03  (License),  issued  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  Commission).  The  License  was  most 
recently  amended  on  September  15, 
1993.  The  License  authorizes  the 
Licensee  to  perform  diagnostic  and 
therapeutic  procedures  with  radioactive 
material  as  well  as  research  in 
accordance  with  the  conditions 
specified  therein.  This  is  a  broad  scope 
license.  The  License  was  most  recently 
renewed  on  August  13, 1985,  and  was 
due  to  expire  on  August  31, 1990  but 
was  extended  by  the  NRC  pending  staff 
action  on  the  Licensee's  renewal 
request.  Based  on  the  Licensee's 
application  to  renew  the  License  dated 
June  17. 1990.  and  pursuant  to  10  CFR 
30.37(b).  the  existing  License  has  not 
expired  and  continues  in  effect. 

n 

Between  December  3. 1992,  and 
January  27, 1993,  the  NRC  performed 
two  inspections  of  licensed  activities  at 
the  Licensee's  facility.  The  inspections 
were  conducted  to  review  two  incidents 
involving  therapeutic 
misadministrations  and  a  failure  to 
control  licensed  material  that  occurred 
between  November  30  and  December  1. 
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1992,  and  on  January  21, 1993.  During 
the  inspections,  five  violations  of  NRC 
requirements  were  identified.  A  written 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  (Notice) 
was  served  upon  the  Licensee  by  letter 
dated  April  26, 1993.  The  Notice  states 
the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalties  proposed 
for  the  violations. 

The  Licensee  responded  to  the  Notice 
on  June  10, 1993.  In  its  response,  the 
Licensee  denies  Violations  n.A  and  II.B 
set  forth  in  the  Notice;  questions  the 
Severity  Level  classification  for 
Violations  I.A.  I.B,  and  l.C;  and  requests 
reduction  of  the  civil  penalties. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  did  occur,  the  Severity  Level 
classifications  were  appropriate,  and  the 
penalties  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV  . 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205.  It  is  hereby 
ordered  that: 

The  Licensee  pay  civil  penalties  in  the 
amount  of  SIO.OOO  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order. 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desic,  Washington.  DC 
20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
with  a  copy  to  the  Commission's 
Document  Control  Desk.  Washington, 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  1, 475 
Allendale  Road ,  King  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 


designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violations 
n.A  and  II.B  in  the  Notice  referenced  in 
section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violations  and  the  other  violations  set 
forth  in  the  Notice  of  Violation  that  the 
Licensee  admitted,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Jajnea  Lieberman. 
Director,  Office  of  Enforcement. 

Appendix — Evaluatioiis  and  Concluuon 

On  April  26, 1993.  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalties 
(Notice]  was  issued  for  violations  identified 
during  two  NRC  inspections.  The  Licensee 
responded  to  the  Notice  on  June  10, 1993. 
The  Licensee  denied  Violations  11. A  and  II.B: 
questioned  the  Severity  Level  classification 
of  Violations  I.  A,  I.B,  and  l.C:  and  requested 
reduction  of  the  civil  penalties.  The  NRC's 
evaluations  and  conclusions  regarding  the 
Licensee's  requests  are  as  follows: 

Restatement  of  Violations — Section  I 

I.  A.  Condition  23  of  License  No.  06- 
00819-03  requires  that  licensed  material  be 
possessed  and  used  in  accordance  with 
statements,  representations,  and  procedures 
contained  in  an  application  dated  December 
13, 1984. 

Item  7  of  that  application,  dated  December 
13, 1984.  States  that  the  Hospital 
Radioisotope  Committee  has  the 
responsibility  of  establishing  and  enforcing 
the  Hospital's  Radiation  Safety  Program  to 
ensure  the  safety  and  welfere  of  hospital 
personnel  and  property  as  well  as  protecting 
the  surrounding  community  from  the 
potential  hazards  of  sources  of  ionizing 
radiation  used  at  the  hospital. 

A  procedure  of  the  Hospital's  Radiation 
Safety  Program  entitled,  "Procedure  for 
Nursing  Care  of  Patients  Containing 
Radioactive  Sources  for  Therapy",  requires, 
in  part,  that  "during  nursing  care  procedures, 
the  nurse  must  chedc  all  materials  used  tiy 
the  patient ...  for  radioactive  sources  that 
may  have  liecome  dislodged,"  and  that 
"everything  used  by  the  patient  (except 
dishes)  must  be  saved  and  monitored  before 
disposal." 

Contrary  to  the  at)ove,  the  Hospital 
Radioisotope  Committee  did  not  enforce  the 
Hospital's  Radiation  Safety  Program  to 
ensure  safety  and  welfare  of  hospital 


personnel  and  property  as  well  as  protecting 
the  surrounding  community  from  the 
potential  hazards  of  all  sources  of  ionizing 
radiation  used  at  the  hospital.  Specifically, 
on  November  30  and  December  1, 1992. 
nurses  on  the  ninth  floor  of  Yale-New  Haven 
Hospital  removed  linen  pads  from  a 
bracnytherapy  patient's  room  without  first 
checking  the  pads  for  radioactive  sources 
which  may  have  become  dislodged  and  foiled 
to  survey  the  linen  pads  ))efore  disposal. 

B.  10  CFR  20.207(a)  requires  that  licensed 
materials  stored  in  an  unrestricted  area  be 
secured  against  unauthorized  removal  from 
the  place  of  storage.  10  CFR  20.207(b) 
requires  that  licensed  materials  in  an 
unrestricted  area  and  not  in  storage  be  tended 
under  constant  surveillance  and  immediate 
control  of  the  licensee.  As  defined  in  10  CFR 
20.3(a)(17),  an  unrestricted  area  is  any  area 
access  to  which  is  not  controlled  by  the 
licensee  for  purposes  of  protection  of 
individuals  from  exposure  to  radiation  and 
radioactive  materials. 

Contrary  to  the  atx>ve.  on  December  1  and 
2, 1992,  licensed  material  consisting  of  a  35 
millicurie  ce8ium-137  brachytherapy  source 
was  located,  at  various  times,  in  unrestricted 
areas,  namely,  a  hallway  on  the  ninth  floor 
of  the  hospital,  the  laundry  collection  area  of 
the  hospital,  and  a  contractor's  laundry 
fecility:  and  at  those  times,  the  brachytherapy 
source  was  not  under  the  constant 
surveillance  and  immediate  control  of  the 
licensee. 

C  10  CFR  20.105fb)  requires,  in  part,  that 
except  as  authorized  by  the  Commission  in 
10  CFR  20.105(a).  no  licensee  allow  the 
creation  of  radiation  levels  in  unrestricted 
areas  which,  if  an  individual  were 
continuously  present  in  the  area,  could  result 
In  his  receiving  a  dose  in  excess  of  2 
millirems  in  any  one  hour  or  100  millirenu 
in  any  seven  consecutive  days. 

Contrary  to  the  atxive,  on  December  1  and 
2, 1992,  the  licensee  allowed  the  creation  of 
radiation  levels,  at  various  times,  in 
unrestricted  areas,  namely,  in  a  hallway  on 
the  ninth  floor  of  the  hospital,  in  the  laundry 
collection  area  of  the  hospital,  and  a 
contractor's  laundry  facility,  such  that  if  an 
individual  were  continuously  present  in  the 
area,  he  could  have  received  a  dose  in  excess 
of  2  millirems  in  any  one  hour  or  100 
millirems  in  any  seven  consecutive  days. 

These  violations  are  classified  in  the 
aggregate  as  a  Severity  Level  III  problem. 
(Supplements  IV  and  VI) 
Civil  Penalty— S2, 500 

Summary  of  Licensee  Response  to  the 
Violations  in  Section  I 

The  Licensee,  in  its  response,  states  that 
the  safety  significance  of  the  loss  of  the 
source  was  minimal,  noting  that  the  potential 
absortied  dose  to  any  member  of  the  general 

Eublic  as  a  result  of  this  incident  was  well 
elow  regulatory  limits.  Further,  the  Licensee 
argues  that  the  possibility  of  public  exposure 
was  minimized  by  the  hospital's  prompt 
search  for  and  discovery  of  the  source.  The 
Licensee  believes  that  personnel  and 
memben  of  the  public  who  may  have  been 
exposed  to  the  source  received  only  a 
minimal  dose  as  a  result  of  this  incident, 
noting  that  its  calculations  indicate  that  the 
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maximum  dose  to  any  exposed  individual 
was  unlikely  to  have  exceeded  a  total  of  30 
millirems. 

While  the  Licensee  recognizes  that,  under 
postulated  worst  case  conditions,  the 
exposure  rate  at  distances  less  than  2.4 
meters  could  have  exceeded  the  NRC's 
applicable  limits  for  the  general  public,  the 
Licensee  ai^gues  that  this  exposure  condition 
would  only  have  existed  for  very  short 
periods  of  time,  on  the  order  of  several 
minutes,  and  with  the  bulk  of  the  postulated 
exposure  at  a  dose  rate  well  below  NRC's 
standards  for  the  general  public.  The 
Licensee  also  notes  that  the  source  was 
located  in  linen  that  was  removed  from  a 
patient's  room,  and  that  since  the  linen  is 
treated  as  a  biologically  hazardous  waste,  it 
is  highly  unlikely  that  a  person  would  have 
any  extended  contact  with  the  source  once  it 
had  left  the  patient's  room. 

The  Licensee  states  that  immediately  upon 
discovery  that  a  source  was  missing,  the 
Radiation  Safety  Officer,  and  the  resident 
physician  who  misplaced  the  source, 
conducted  a  search  that  promptly  located 
and  safely  recovered  the  missing  source.  The 
Licensee  further  contends  that  despite  this 
corrective  action,  the  NRC  chose  to  treat  the 
sequential  consequences  which  flowed  from 
the  initial  failure  as  separate  violations 
which  could  be  treated  in  the  aggregate  and 
escalated  to  a  Severity  Level  III  problem. 

In  addition,  while  the  Licensee  recognizes 
the  NRCs  authority  to  cite  for  each  separate 
violation,  the  Licensee  believes  that  the 
circumstances  of  the  violations  do  not 
represent  a  programmatic  breakdown  in  its 
radiation  safety  program,  and  even  when 
aggregated,  do  not  have  the  safety  or 
regulatory  significxnce  to  be  considered  a 
Severity  Level  ill  problem. 

The  Licensee  argues  that  the  100  percent 
escalation  of  the  civil  penalty  was  not 
warranted  since  the  Notice  makes  reference 
to  an  incident  that  occurred  in  1989.  The 
NRC's  enforcement  policy  states  that  a 
licensee's  prior  performance  normally  refers 
to  a  period  within  the  last  two  years  of  the 
inspection  at  issue,  or  the  period  within  the 
last  two  inspections;  whichever  Is  longer. 

The  Licensee  concludes  by  requesting  that 
the  NRC  exercise  its  discretion  to  reduce  the 
civil  penalty  associated  with  the  violations  in 
Section  I  of  the  Notice, 

NBC  Evaluation  of  the  Licensee  Response  to 
Violations  in  Secvon  I 

While  the  NRC  agrees  that  the  doses  to 
members  of  the  general  public  resulting  from 
the  loss  of  the  source  were  small,  the  source 
was,  nonetheless,  missing  for  a  period  of  time 
in  excess  of  twenty-three  hours.  During  that 
time,  the  source  was  in  the  hallway  outside 
the  patient's  room  for  at  least  seventeen 
hours,  in  a  basement  laundry  closet  and  in 
a  laundry  service  truck  for  at  least  an  hour 
each,  and  on  the  floor  of  the  laundry  facility 
or  in  the  laundry  washing  machine  for  at 
least  four  and  one  half  hours.  None  of  these 
locations  was  controlled  by  the  Licensee  for 
the  purposes  of  radiation  protection. 
Therefore,  since  the  radiation  levels  vmn  in 
excess  of  applicable  levels  for  unrestricted 
areas  for  periods  of  hours,  this  created  a 
significant  potential  for  an  exposure  in 
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excess  of  regulatory  limits  to  personnel  or 
members  of  the  public,  and  the  NRC 
maintaini  that  this  is  a  significant  lack  of 
control  ol  licensed  material. 

As  not^d  in  Section  Cl  of  Supplement  VI 
of  the  Enforcement  Policy,  violations 
involving  a  failure  to  control  access  to 
licensed  naterials  for  radiation  purposes  (as 
specified  in  the  NRC  requirements)  constitute 
Severity  1  «vel  III  violations.  Therefore,     ' 
Violation  I.B  could  have  been  individually 
classified|at  Severity  Level  HI.  However,  the 
NRC  cho«e  to  aggregate  the  Licensee's 
violation  in  failing  to  control  licensed 
material  \  trith  its  root  cause  (failure  to 
survey—^  'iolation  I.A)  as  well  as  the  effect  of 
the  violat  on  (the  creation  of  radiation  levels 
in  excess  of  that  allowed  in  NRC 
regulatioi  s— Violation  I.C)  since  the  three 
violationi  were  all  related  to  the  one 
incident. 

In  vievi  of  the  above,  the  assertion  that 
Violationt  I.A,  I.B,  and  I.C  were  classified  in 
the  aggrp4ate  at  Severity  Level  III  because 
they  repr  isent  a  progranunatic  breakdown  is 
incorrect,  In  addition,  the  Licensee's 
contentic  n  regarding  corrective  action, 
involving  the  prompt  location  and  recovery 
of  the  SOI  rce  are  not  controlling  in 
determin  ng  the  severity  level  of  the 
violation,  The  severity  level  is  determined  by 
the  safety  or  regulatory  significance  of  the 
violation.  The  Licensee's  request  for 
mitigatioi  i  of  the  civil  penalty  is  discussed 
below. 

In  com  iusion,  the  violations  were  properly 
classified  in  the  aggregate  as  a  Severity  Level 
III  proble  n. 

Restatem  mt  of  Violations— Section  tt 

II.A.  10  CFR  35.32(a)  requires,  in  part,  that 
each  licei  see  shall  establish  and  maintain  a 
written  qi  lality  management  program  to 
provide  h  igh  confidence  that  byproduct 
material  (  r  radiation  from  byproduct  material 
will  be  at  ministered  as  directed  by  the 
authorize^  user.  Pursuant  to  10  CFR 
35.32(a)(^),  the  quality  management  program 
must  incliide  written  policies  and  procedures 
to  meet  the  objective  that  each  administration 
is  in  accoWance  with  the  written  directive. 

Contraw  to  the  above,  as  of  November  30. 
1992,  theuicensee's  quality  management 
program  ^id  not  include  written  policies  and 
procedures  to  meet  the  objective  that  each 
administntion  was  in  accordance  with  the 
written  directive.  In  particular,  the  licensee 
did  not  establish  written  procedures  to 
identify  i|a  brachythenipy  source  was  not 
properly  Implanted  or  inadequately  secured 
against  adcidenlal  removal.  As  a  result,  on 
November  30, 1992.  during  a  therapy 
procedure  that  involved  a  gynecological 
implant  of  four  cesium-137  sources,  one 
source  was  either  not  implanted  as  required 
or  it  was  cnplanted  properly  but 
inadequajely  secured  because  the  source 
came  out  pf  the  applicator  and  lay 
undetectad  in  the  patient's  bed.  As  a  result, 
the  dose  administered  to  the  patient  was  less 
than  that  prescribed  by  the  physician  and  the 
patient  received  a  radiation  dose  to  the  leg, 
an  area  not  intended  to  receive  radiation. 

B.  10  CTR  35.32(a)(4)  requires,  in  part,  that 
each  licensee  shall  establish  and  maintain  a 
written  qi  lality  management  program  to 


provide  high  confidence  that  byproduct 
material  or  radiation  from  byproduct  material 
will  be  administered  as  directed  by  the 
authorized  user.  The  quality  management 
program  must  include  wmtten  policies  and 
procedures  to  meet  the  specific  objective  that 
each  administration  is  in  accordance  with  the 
written  directive. 

On  January  27, 1992.  the  licensee 
implemented  a  quality  management  program 
for  the  use  of  byproduct  material.  Section  3 
of  the  quality  management  program  entitled 
"Policies  and  Procedures  for  Brachytherapy", 
paragraph  3.1.3  of  the  "High  Dose  Rate 
Remote  Afterloading  Devices",  requires,  in 
part,  that  the  treatment  site  be  confirmed 
with  the  written  directive  and  treatment  plan 
by  the  administering  person  before 
administration  of  the  treatment  dose. 

Contrary  to  the  above,  on  January  21. 1993, 
the  authorized  user  physician  failed  to  follow 
the  quality  management  program  in  that 
during  a  brachytherapy  patient  treatment 
with  a  high  dose  rate  remote  afterloader.  the 
treatment  site  was  not  confirmed  by  the 
authorized  user  physician,  causing  the 
patient  to  receive  700  rads  to  the  rectum, 
instead  of  the  vagina,  as  prescribed  in  the 
written  directive. 

These  violations  are  classified  in  the 
aggregate  as  a  Severity  Level  HI  problem 
(Supplement  VI). 
Civil  Penalty— $7,500 

Summary  of  Licensee  Response  to  Violations 
in  Section  H 

In  its  response,  the  Licensee  denies  that  it 
violated  the  requirement  to  establish  and 
maintain  a  written  QMP,  noting  that  it 
established  a  written  QMP  based  upon  the 
NRC's  own  guidance  published  in  Regulatory 
Guide  8.33  on  January  27, 1992,  and  as 
required  by  10  CFR  35.32(a)(4).  The  Licensee 
further  states  that  the  written  quality 
management  policy  and  procedures  were 
distributed  to  all  authorized  users  for 
comment  on  January  21, 1992,  and  no 
comments  were  received  from  the  authorized 
users  on  this  final  version,  and  the  same 
version  was  presented  to  NRC  Region  I  in  a 
letter  dated  January  27, 1992. 

The  Licensee  also  notes  that  in  addition  to 
giving  each  authorized  user  a  copy  of  the 
written  quality  management  policy  and 
procedures,  the  radiation  safety  officer 
conducted  formal  training  for  the  members  of 
the  radiation  therapy  staff  on  March  5. 1992. 
detailing  the  requirements  of  the  QMP,  and    . 
both  physicians  involved  in  the  alleged 
violations  attended  this  presentation.  The 
Licensee  further  states  that  both  physicians 
understood  that  the  written  directive  needed 
to  be  verified  during  the  application  process. 
Nonetheless,  despite  the  existence  of  a 
comprehensive  QMP  and  related  training, 
these  events  occurred. 

With  respect  to  the  first  incident,  the 
Licensee  also  states  that  the  resident 
physician  followed  the  established 
procedures  and,  therefore,  reasonably 
concluded  that  h«  had  successfully  placed 
the  sources  in  the  applicator  during  the 
loading  process,  and  he  and  the  dosimetrist 
identified  the  correct  sources  as  they  were 
moved  from  the  transportation  shield.  The 
Licensee  stated  that  in  the  process  of  moving 
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one  of  the  four  sources  and  its  applicator  to 
the  patient,  the  source  inadvertently  slipped 
unnoticed  from  the  applicator,  and  that  since 
the  resident  missed  the  source  in  its  fall 
under  the  patient,  he  had  no  opportunity  to 
identify  the  error  once  the  applicator  was 
placed  into  the  Fletcher  Suit  Device  (FSD). 
Since  the  resident  wholly  believed  he  had 
folfilled  the  written  directive,  the  Licensee 
submits  that  he  had  satisfied  the 
requirements  of  the  QMP  regardless  of  hit 
error. 

With  respect  to  the  second  incident 
involving  the  High  Dose  Rate  Afterloading 
(HDR)  device,  the  Licensee  states  that  the 
physician  who  prepared  the  vmtten  directive 
was  the  same  pjfiysician  who  placed  the 
applicator  in  error.  Since  he  was  the 
prescribing  physician,  the  Licensee  contends 
that  there  is  no  doubt  that  he  understood  the 
intent  of  the  written  directive.  The  Licensee 
states  that  while  the  physician  did  not 
visually  confirm  or  verify  the  placement,  he 
fully  believed  that  he  had  correctly  placed 
the  applicator,  based  on  his  sense  of  touch 
during  the  physical  examination,  knowledge 
of  anatomy,  the  feel  and  depth  of  the 
applicator  insertion,  and  by  asking  the 
patient  if  she  felt  comfortable  after  the 
placement.  Since  the  physician  fully  believed 
that  he  had  carried  out  the  written  directive, 
the  Licensee  submits  that  it  had  folfilled  the 
requirements  of  the  QMP  notwithstanding 
his  error. 

NRC  Evaluation  of  Licensee  Response  to 
Violations  in  Section  U 

The  NRC  does  not  dispute,  in  general,  that 
the  Licensee  established  and  maintained  a 
QMP,  or  that  it  provided  training  to 
authorized  users.  However,  with  respect  to 
the  first  incident,  the  NRC  maintains  that  the 
Licensee's  QMP  did  not  include  «mtten 
policies  and  procedures  to  provide  high 
confidence  that  the  QMP  would  meet  the 
objective  that  each  brachytherapy 
administration  is  in  accordance  with  the 
written  directive.  10  CFR  35.32(a)  requires,  in 
part,  that  each  licensee  shall  establish  and 
maintain  these  written  policies  and 
procedures  to  provide  high  confidence  that 
the  radiation  from  byproduct  material  will  be 
administered  as  directed  by  the  authorized 
user.  Therefore,  it  is  incumbent  upon  the 
Licensee  to  establish  wrritten  procedures  that 
provide  high  confidence  in  the  delivery 
process  of  therapeutic  radiation  and  the 
accurate  administration  of  the  prescribed 
dose.  In  this  case,  the  Licensee  did  not 
establish  adequate  written  procedures,  as 
required,  to  effectively  implement  their  QMP 
and  procedures  to  verify  whether 
brachytherapy  sources  were  properly 
inserted  in  accordance  with  the  written 
directive.  In  particular,  the  QMP  was 
inadequate  in  that  it  did  not  require  visual 
or  other  verification  of  proper  insertion  of  the 
sources  while  they  were  being  inserted.  The 
Licensee  stated  that  it  established  a  QMP 
based  on  requirements  in  10  CFR  35.32. 10 
CFR  35.32(a)(4)  requires  that  each 
administration  be  in  accordance  with  the 
written  directive.  The  licensee's  QMP  did 
require  that  a  means  be  employed  of 
verifying  sources  are  positioned  properly. 
However,  the  licensee  hod  not  established 


such  a  procedure  to  meet  this  objective  by 
directing  the  physician  to  verify  proper 
insertion  of  the  source  or  tourcet  (e.g.,  by 
visual  inspection).  In  this  instance,  visual 
verification  of  the  sources  in  the  applicator 
would  have  been  an  acceptable  means.  The 
QMP  did  not  have  any  procedure  to  ensure, 
nor  did  the  physician  confirm,  that  the 
administration  of  the  dose  was  in  accordance 
with  the  written  directive.  Therefore,  the 
QMP  did  not  provide  high  confidence  that 
radiation  from  byproduct  material  would  be 
administered  as  directed  pursuant  to  10  CFR 
35.32(a]. 

With  respect  to  the  second  incident, 
although  the  authorized  user  folly 
understood  the  intent  of  the  written 
directive,  the  individual  did  not  confirm  or 
verify  the  proper  placement  of  the  applicator, 
which  had  not  been  placed  into  the  correct 
organ,  with  the  treatment  site  specified  in  the 
written  directive  and  treatment  plan.  The 
Licensee  stated  that  it  established  a  QMP 
based  on  requirements  in  10  CFR  35.32. 10 
CFR  35.32(a)(4)  requires  that  each 
administration  be  in  accordance  with  the 
written  directive  but  did  not  describe  how 
this  should  be  done.  The  licensee's  QMP  did 
require  the  treatment  site  be  confirmed  with 
the  written  directive.  Visual  verification  of 
the  source  insertion  into  the  proper  organ 
would  have  been  an  acceptable  means.  As  in 
violation  IIA,  the  QMP  appeara  inadequate  in 
that  it  did  not  require  visual  or  another 
specific  procedure  for  verification  of  proper 
insertion  of  the  sources  while  they  were 
being  inserted.  The  QMP  did  not  have  any 
specific  procedure  to  ensure,  nor  did  the 
physician  confirm,  that  the  administration  of 
the  dose  was  in  accordance  with  the  written 
directive.  Therefore,  the  QMP  did  not 
provide  high  confidence  that  radiation  from 
byproduct  material  would  be  administered  as 
directed  pursuant  to  10  CFR  35.32(a). 

The  NRC  realizes  that  confirmation  of  a 
treatment  site  by  the  Licensee  may  be 
accomplished  in  a  number  of  ways.  However, 
it  is  the  responsibility  of  the  Licensee  to 
establish  effective  procedures  to  meet  the 
performance-based  objective  of  the  QMP 
required  by  10  CFR  35.32(a)(4),  and  provide 
high  confidence  that  the  intended 
therapeutic  radiation  is  administered  to  the 
designated  treatment  site  as  prescribed  by  the 
physician  authorized  user.  In  this  case, 
simple  visual  confirmation  could  have 
prevented  the  error  and  would  have  provided 
higher  confidence  than  the  physician's 
method  of  feeling  to  locate  the  treatment  site. 

As  demonstrated  by  the  authorized  user's 
failure  to  treat  the  prescribed  treatment  site, 
the  Licensee  did  not  meet  the  objective  in  10 
CFR  35.32(a)(4). 

The  NRC  agrees  that  the  Licensee  had  a 
QMP  and  that  the  physician  understood  the 
intent  of  the  written  directive.  The  NRC  has 
determined,  however,  that  the  procedures 
may  have  been  inadequate  in  that  the 
physician  did  not  adequately  confirm  (or 
verify)  the  placement  of  the  applicator  and 
that  the  QMP  procedure  for  confirmation  (or 
verification)  is  vague  and  does  not  provide 
high  confidence  that  the  objective  will  be 
met. 

Accordingly,  the  NRC  maintains  that  with 
regard  to  both  incidents,  violatioiu  of  the 
QMP  occurred. 


Summary  of  Licensee  Response  Requetting 
Mitigation  of  the  CrWi  Penoltiet 

As  a  general  comment  to  violations 
identified  in  Sections  I  and  n  of  the  Notice, 
the  Licensee  contends  that  the  civil  penaltiet 
should  be  reduced,  noting  that  it  has 
voluntarily  conducted  an  independent, 
formal,  and  comprehensive  review  of  the 
hospital's  radiation  safety  program,  and  a 
panel  of  four  experts  conducted  the  review 
on  May  10  and  11, 1993.  The  Licensee  also 
notes,  as  evidenced  by  this  formal  review 
program,  and  other  comprehensive  measures 
detailed  in  its  incident  reports  dated 
December  22, 1992,  January  4. 1993,  and 
February  5, 1993,  that  it  is  committing 
significant  management  and  fiscal  resources 
to  address  the  concerns  expressed  in  the 
enforcement  action.  The  Licensee  believes 
that  the  remedial  actions  that  the  NRC  seeks 
to  encourage  will  be  realized  without  the 
need  for  stringent  enforcement  in  the  form  of 
proposed  civil  penalties,  and  that  this  is 
consistent  with  the  Enforcement  Policy. 

With  respect  to  the  violations  in  Section  I. 
as  stated  above,  the  Licensee  notes  that  the 
NRC  letter  stated  that  100  percent  escalation 
of  the  civil  penalty  was  warranted  IwMwd 
upon  the  hospital's  past  enforcement  history. 
Since  the  letter  makes  reference  to  an 
incident  which  occurred  in  1989.  the 
Licensee  questions  consideration  of  that 
action  since  the  NRC's  Enforcement  Policy 
indicates  that  a  licensee's  prior  performance 
normally  refers  to  a  period  within  the  last 
two  years  of  the  inspection  at  issue,  or  the 
period  within  the  last  two  inspections, 
whichever  is  longer.  Since  this  license  is  a 
broad  scope  license  that  is  inspected  on  a 
yearly  interval,  the  Licensee  believes  it  is 
contrary  to  established  NRC  practice  to  cite 
an  incident  occurring  more  than  three  and  a 
half  years  ago  as  a  basis  for  escalation  of  the 
civil  penalty.  Further,  since  the  NRC's 
current  Enforcement  Policy  has  been 
modified  to  provide  for  maximum  flexibility 
and  consideration  of  all  mitigating 
circumstances,  the  Licensee  requests  that  the 
NRC  exercise  its  discretion  to  rvduce  the  civil 
penalty  associated  with  the  violations  in 
Section  I  of  the  NOV. 

With  respect  to  the  violations  in  Section  II, 
the  Licensee  states  that  the  NRC's  cover  letter 
to  the  NOV  indicates  that  all  of  the 
adjustment  factors  set  forth  in  10  CFR  Part  2, 
Appendix  C.  were  considered.  Although  the 
NRC  increased  the  base  civil  penalty  by  200 
percent  for  "past  enforcement  history  and 
multiple  examples,"  and  concluded  that  the 
remaining  factors  warranted  no  forther 
adjustment,  the  Licensee  believes  that,  upon 
closer  examination  of  the  circumstances, 
mitigation  is  warranted. 

Regarding  the  "multiple  examples" 
adjustment  factor,  the  Licensee  notes  that  thp 
NRC's  Enforcement  Policy  makes  it-explicitly 
clear  that  for  this  factor  to  be  applicable,  the 
multiple  occurrences  should  have  the  "same 
root  causes."  The  Licensee  contends  that 
while  the  NRC  indicated  that  the  root  cause 
of  the  two  incidents  was  inattention  to  detail 
by  the  treating  physicians,  this  is  not  the  root 
cause  of  the  cited  violations.  The  Licensee 
notes  that  the  NOV  states  that  the  root  cause 
of  Violation  II.A  was  failure  to  have  an 
adequate  procedure  in  place  consistent  with 
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the  program  requirements  in  10  CFR  35.32, 
whereas  the  second  violation,  Il.B,  is  stated 
by  the  NRC  to  arise  from  a  different  root 
cause,  namely,  failure  to  follow  an  existing 
procedure  established  in  conformance  with 
the  program  requirements  of  10  CPR  35.32. 
The  Licensee  further  states  that  the  fact  that 
these  violations  derive  from  different  root 
causes  is  reinforced  by  the  foct  that  the 
specific  corrective  action  for  one  violation 
wduld  not  necessarily  have  prevented  the 
other.  Based  on  this  information,  the 
Licensee  believes  that  escalation  of  the  base 
civil  penalty  under  the  "multiple  examples" 
foctor  is  inappropriate. 

Regarding  the  "prior  enforcement  history" 
adjustment  factor,  the  Licensee  believes  that 
the  application  of  this  factor  was 
inappropriate  in  this  case,  noting  that  the 
Quality  Management  rule  has  become 
effective  only  recently,  and  there  has  been  no 
opportunity  to  develop  an  enforcement 
history  for  compliance  with  this  rule.  Just  as 
the  Enforcement  Policy  recognizes  that  this 
factor  should  not  be  applied  where  the 
Licensee  has  not  been  in  existence  long 
enough  to  establish  a  performance  history, 
the  Licensee  contends  that  so  too  should  this 
logic  be  applied  in  establishing  performance 
history  for  quality  management  violations. 
On  this  basis,  the  Licensee  contends  that 
escalation  of  the  base  civil  penalty  is 
unwarranted. 

Regarding  the  other  factors,  the  Licensee 
believes  that,  on  balance,  the  remaining 
adjustment  fectors  warrant  mitigation  even 
though  none  was  applied.  Regarding  the 
"identification"  factor,  the  Licensee  notes 
that  the  current  Enforcement  Policy 
streamlines  the  applicability  of  this  factor  to 
situations  where  the  Licensee  identified  the 
violations  and  promptly  reported  them  to  the 
NRC.  The  Licensee  argues  that,  in  both  cases, 
following  identification  of  the  violation,  the 
hospital  thoroughly  evaluated  the  events  and 
promptly  provided  the  NRC  with  the  results 
in  letters  to  the  NRC  Region  I  office,  dated 
December  22, 1992,  January  4, 1993,  and 
February  5, 1993.  Based  on  this  information, 
the  Licensee  believes  that  full  mitigation  on 
this  foctor  is  warranted. 

Regarding  the  "corrective  action"  fector, 
once  the  violations  were  identified,  the 
Licensee  maintains  it  took  prompt  action  to 
bring  the  situations  into  compliance. 
Immediate  corrective  actions  were 
implemented  to  assure  that  fully  safe 
conditions  were  restored  and  that  further 
noncompliance  with  the  NRC's  requirements 
was  halted.  In  addition,  as  evidenced  by  the 
NRC's  inspection  report  dated  December  30, 
1992.  the  Licensee  maintains  that  it  had 
already  developed  proposed  long-term 
corrective  actions,  "at  the  time  of  the 
inspection,"  which  was  the  day  after  the 
Incident  was  reported.  Given  this 
information,  the  Licensee  believes  that 
further  mitigation  due  to  this  factor  is 
warranted. 

Finally,  the  Licensee  maintains  it  had  no 
prior  opportunity  to  identify  the  two  specific 
violations,  neither  misadministratton 
resulted  in  doses  to  the  patients  that 
exceeded  the  prescribed  doses  by  more  than 
20  percent  of  the  total  prescribed  doses,  nor 
are  they  believed  to  result  in  any  significant 
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detriment,  ind  therefore,  no  escalation  is 
warranted  for  these  factors.  In  summary, 
when  the  circumstances  surrounding  the 
violations  are  fully  considered,  the  Licensee 
submits  that  significant  mitigation  of  the 
proposed  civil  penalty  for  Violation  II  is 
warranted.  I 

NRC  Evaluation  of  Licensee  Response 
Requesting  Mitigation  of  the  Civil  Penalties 

The  NRC  has  evaluated  the  Licensee 
response  ai  id  has  determined,  as  set  forth 
below,  thai  the  Licensee  has  not  provided  an 
adequate  b  isis  for  any  mitigation  of  the  civil 
penalty.  In  determining  the  amount  of  the 
civil  penaliy,  the  NRC  considered  the 
escalation  $nd  mitigation  factors  set  forth  in 
the  NRC  Enforcement  Policy. 

With  respect  to  the  issues  provided  in  the 
Licensee's  response  as  a  basis  for  mitigation 
of  the  penalty,  the  NRC  acknowledges  that 
the  Licens^  performed  an  independent 
assessment  on  May  10  and  11, 1993,  to 
improve  implementation  of  the  radiation 
safety  program.  However,  this  commitment 
was  made  j>nly  after  these  violations  were 
identified  oy  the  NRC  as  a  result  of 
inspections  conducted  on  December  3  and  4, 
1992,  and  January  26  and  27, 1993.  at  the 
Licensee's  facility.  Nevertheless,  the  NRC 
mitigated  (tie  base  civil  penalty  for  corrective 
action  for  Violations  I. A,  I.B.  and  l.C  by  50 
percent,  tfap  maximum  recommended  under 
the  enforcfm^t  policy.  No  further  mitigation 
is  warranted  under  this  factor. 

With  re^wct  to  the  violations  in  Section  I, 
the  Licensee  states  that  the  NRC,  contrary  to 
establishea  practice  in  Section  VI.B.2.(c)  of 
the  Enforcement  Policy,  used  an  enforcement 
action  whk:h  occurred  in  1989  as  part  of  its 
inspection  history  to  establish  a  basis  for  the 
100  (lercent  escalation  of  the  civil  penalty  for 
licensee  performance.  The  NRC  agrees  that 
prior  performance  normally  refera  to  the 
licensee's  performance  within  the  last  two 
years  of  thte  inspection  at  issue,  or  the  period 
within  tha  last  two  inspections,  whichever  is 
longer.  Hoiwever,  Section  Vl.B.2.(c)  also 
states  thatlthe  base  civil  penalty  may  be 
escalated  %y  as  much  as  100  percent  if  the 
current  violation  is  reflective  of  the  licensee's 
poor  or  declining  prior  performance.  While 
the  NRC  did  mention  the  escalated  action 
issued  in  1989  in  its  April  26, 1993,  cover 
letter  to  the  Notice  of  Violation,  it  also 
referred  to  an  escalated  action  that  was 
issued  in  1992,  which  is  within  the  two  year/ 
two  inspection  period.  Viewed  collectively, 
the  past  enforcement  actions  demonstrate  a 
declining  jrend  in  performance  at  the 
Licensee's  focility.  Additionally,  the 
escalated  enforcement  action  issued  in  1989 
involved  tie  Licensee's  loss  of  control  of  a 
cesium-137  sealed  source  and  subsequent 
improper  disposal.  The  Licensee's  corrective 
action  forjlhis  incident  was  not  broad  and 
lasting,  add  did  not  prevent  recurrence  of  a 
similar  violation  described  in  Section  I  of  the 
Notice  isaied  April  26, 1993.  involving  the 
loss  of  a  cpsium-137  brachytherapy  sealed 
source.  B4sed  on  the  above,  the  NRC  believes 
that  the  llK)  percent  escalation  for  Licensee 
performances,  was  a  proi>er  application  of 
the  Enforcement  Policy  in  determining  the 
civil  penality  amount  of  $2500  for  the 
violations  in  Section  I.  As  for  the  Licensee's 


contention  regarding  identification  of 
Violations  I.A,  IB,  and  l.C,  the  NRC  in  the 
Notice  proposed  50  percent  mitigation, 
which  is  the  maximum  recommended  under 
the  enforcement  policy. 

The  racalation/mitigation  foctors  for  the 
violations  in  Section  II  were  applied 
consistent  with  the  Policy.  Regarding  the 
"multiple  examples"  fector,  the  violations 
both  involved  the  failure  to  meet  the  specific 
objective  that  each  administration  is  in 
accordance  with  the  written  directive.  The 
QMP  was  inadequate  in  that  it  did  not 
contain  procedures  that  provide  high 
confidence  in  the  delivery  process  of 
therapeutic  radiation  and  the  accurate 
administration  of  the  prescribed  dose.  The 
administering  physician's  inattention  to 
detail  was  the  root  cause  and  primary 
contributing  reason  for  the  occurrence  of 
both  misadministrations  at  the  facility  within 
a  short  period.  In  violation  II.A,  the 
physician  failed  to  observe  that  one  of  four 
sources  fell  into  the  patient's  bed,  while  in 
violation  Il.B,  the  physician  failed  to  use  any 
visual  means  to  verify  correct  insertion  of  the 
sources.  Had  either  physician  paid  adequate 
attention  while  inserting  the  sources,  or  if  the 
Licensee's  QMP  had  provided  specific 
procedures  to  verify  correct  source  insertion, 
these  violations  would  likely  have  been 
averted.  Therefore,  based  on  the  fact  that 
both  events  were  due  to  the  same  root  cause, 
escalation  on  this  factor  was  warranted. 

With  respect  to  the  "prior  performance" 
factor,  while  there  is  no  history  in  the  quality 
management  area  given  its  recent 
implementation,  the  Licensee's  poor  and 
declining  overall  performance  in  the 
radiation  safety  area  of  the  medical  program 
warrants  escalation  of  the  penalty  on  this 
fector,  as  set  forth  above. 

Regarding  the  "identification"  factor,  the 
NRC  maintains  that,  while  the  two 
misadministrations  were  self  disclosing,  the 
associated  quality  management  violations 
were  identified  by  the  NRC.  In  both  events, 
the  Licensee  did  not  identify  the  failure  of 
the  QMP  to  include  written  policies  and 
procedures  to  meet  the  objective  that  each 
brachytherapy  administration  is  verified  to 
be  to  the  proper  treatment  site  in  accordance 
with  the  respective  written  directive.  In  each 
case,  the  NRC  identified  the  failure  to 
establish  adequate  written  procedures  to 
ensure  the  Licensee's  propier  placement  of 
brachytherapy  source(s)  at  ihe  prescribed 
treatment  site.  Therefore,  on  balance,  no 
adjustment  by  the  NRC  on  this  factor  was 
warranted. 

With  respect  to  the  "corrective  action" 
factor,  the  actions  taken  in  response  to  these 
violations  were  not  considered  sufficiently 
prompt  and  comprehensive  to  warrant 
mitigation  because  they  were  initially 
narrowly  focused  on  the  specific  events, 
rather  than  on  root  causes,  the  QMP  and 
improvements  necessary  to  increase 
management  oversight.  The  Licensee  did 
implement  additional  training  and 
instruction  in  the  loading  and  placement  of 
brachytherapy  sources  and  applicators. 
However,  the  Licensee  did  not  perform  an 
extensive  and  comprehensive  root  cause 
analysis  of  the  two  misadministrations.  The 
corrective  actions  were  narrowly  focused  and 
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primarily  directed  at  the  performance  of 
visual  checks  and  examinations  of  the 
sources  and  applicatora  before  implantation. 
The  corrective  actions  did  not  include  a 
comprehensive  review  of  the  QMP 
procedures  to  determine  what  %vritten 
modifications  might  be  necessary  to  ensure 
compliance  with  the  failed  objective  and 
program  areas  of  concern.  Additionally,  the 
corrective  actions  failed  to  address  what 
changes  in  management  oversight  and 
involvement  would  be  incorporated  into  the 
Licensee's  QMP  to  prevent  recurrence  of 
similar  events  and  improve  supervision  of 
brachytherapy  activities.  Following  the 
second  event  and  discussions  with  NRC,  a 
more  comprehensive  approach  was  adopted. 
However,  on  balance,  no  adjustment  on  this 
factor  is  warranted. 

NRC  Conclusion 

The  NRC  concludes  that  the  Licensee  hat 
not  provided  an  adequate  basis  for  mitigating 
any  portion  of  the  civil  penalties. 
Accordingly,  the  NRC  has  determined  that 
monetary  civil  penalties  in  the  amount  of 
$10,000  should  be  imposed. 

IFR  Doc.  94-125  Filed  1-4-94;  8;45  am) 
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Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
License*  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  stafT)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  prop)osed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Conunission  of  a 
request  for  a  bearing  from  any  person. 

This  biweeiily  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
13, 1993,  through  December  22, 1993. 
The  last  biweekly  notice  was  published 
on  December  22,  1993  (58  FR  67840). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 


following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  witn  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
di^erent  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  Hnal 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  4.  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 


subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  nwm  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Boa.-tl,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Ucensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR 2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
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controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  speciRc 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

ftarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Earticipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
G)mmission  will  make  a  final 
determination  on  the  issue  of  no 
signiHcant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conmiission  may  issue  the  amendment 
and  make  it  immediately  efliective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  flnal  determination  is  that  the 
amendment  request  involves  a 
signiHcant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
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The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  a^d  the  following  message 
addressed  to  (Project  Director): 

petitioner's  name  and  telephone 
number,  jdate  petition  was  mailed,  plant 
name,  an  d  publication  date  and  page 
number  i  f  this  Federal  Register  notice. 
A  copy  a  the  petition  should  also  be 
sent  to  tl:  e  Oflice  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  mtervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  heanng  will  not  be  entertained 
absent  a  oetermination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  ^fety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  ijased  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  fill  ther  details  with  respect  to  this 
action,  st  e  the  application  for 
amendm  mt  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Buildingj  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  iivolved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generati  ig  Station,  Unit  Nos.  1,  2,  and 
3,  Mario  ipa  County,  Arizona 

Date  of  amendment  requests: 
December  2, 1993 

Descrimtion  of  amendment  requests: 
The  propbsed  changes  would  modify  TS 
3/4.6.1. 2l)y  removing  the  scheduler 
requirements  for  a  Type  A  (overall 
integrated  containment  leakage  rate)  test 
to  be  performed  specifically  at  40  IB  10 
month  intervals  and  replacing  these 
requirements  with  a  requirement  to 
perform  Type  A  testing  in  accordance 
with  Appendix  J  to  10  CFR  50. 

Basis  /  tr  proposed  no  significant 
hazards  <  onsideration  determination: 
As  requii  ed  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
considen  tion,  which  is  presented 
below: 

(1)  The  iroposed  changes  would  not 
involve  an  increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  only  allows 
flexibility  In  the  scheduling  of  the  three 
required  T^pe  A  tests  in  the  10-year  service 
period.  Thp  additional  flexibility  is  needed 
for  plants  iising  18-month  fuel  cycles  to 
allow  refusing  outages  and  testing  intervals 
to  coincide.  There  is  no  change  to  the 
number  ofjtests  required,  test  methodology, 
or  accepta  ice  criteria. 


(2)  The  proposed  changes  would  not  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  to  the  test 
schedule  only  provides  flexibility  in  meeting 
the  same  requirement  for  three  tests  in  a  10- 
year  period.  The  testing  type  and  l>ases  have 
not  changed.  Therefore,  operation  of  the 
units  with  this  more  flexible  test  schedule 
will  not  result  in  an  accident  previously  not 
analyzed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
changes  do  not  impact  the  design  bases  of  the 
containment  and  do  not  modify  the  response 
of  the  containment  during  a  design  basis 
accident. 

(3)  The  proposed  changes  would  not 
involve  a  reduction  in  the  margin  of  safety. 
The  proposed  changes  to  the  schedule  only 
provides  flexibility  in  meeting  the  same 
requirement  for  three  tests  in  a  10-year 
period.  These  proposed  changes  do  not  affect 
or  change  any  limiting  conditions  for 
operation  (LCO),  or  any  other  surveillance 
requirements  in  the  TS,  and  the  basis  for  the 
surveillance  requirement  remains 
unchanged.  The  testing  method,  acceptance 
criteria,  and  bases  are  not  changed.  The  TS 
continue  to  require  testing  that  is  consistent 
with  the  requirements  of  Appendix  J  to  10 
CFR  50. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Attorney  for  licensees:  Nancy  C 
Loftin,  Esq.,  Corporate  Secretary  and 
Counsel.  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068.  Phoenix,  Arizona  85072-3999 

NRC  Project  Director:. Theodore  R. 
Quay 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
November  18, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
extending  the  time  to  f>erform  leak  rate 
testing  of  certain  containment  isolation 
valves  so  that  the  testing  can  be 
performed  during  the  refueling  outage 
scheduled  to  start  April  16, 1994.  rather 
than  requiring  an  earlier  shutdown 
solely  to  perform  the  testing.  The 
proposed  amendment  would  revise 
Surveillance  Requirements  4.6.1.3d  and 
4.6.1.3f  to  allow  a  one-time  extension  of 
the  surveillance  intervals  for  leak  rate 
testing  of  containment  isolation  valves. 
In  addition,  the  pro(>osed  amendment 
would  revise  Surveillance  Requirements 
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4.4.3.2.2a  and  4.4.3.2.2b.  replacing  the 
requirement  to  leak  test  the  reactor 
coolant  pressure  isolation  valves  every 
18  months  or  prior  to  returning  a  valve 
to  service,  with  a  requirement  to  leak 
test  the  valves  in  accordance  with  the 
Inservice  Testing  Program.  This  would 
allow  the  testing  to  be  performed  during 
the  fifth  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.9l(a}.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  The  proposed  changes  would  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

One  of  the  proposed  technical 
specification  (TS)  changes  requests  a 
one-time  only  extension  of  the 
surveillance  intervals  for  the  TS 
Surveillance  Requirements  of  TS 
4.6.1.3f.  leak  rate  testing  of  valves  sealed 
by  the  main  steam  positive  leakage 
control  system  (MS-PLCS)  and  the 
penetration  valve  leakage  control  system 
(PVLCS).  The  revision  would  permit 
eleven  containment  isolation  valves  to 
be  tested  a  maximum  of  46  days  later 
than  required  by  current  technical 
specifications. 

To  permit  the  one-time  extension  of 
the  surveillance  interval  for  leak  rate 
tests  of  containment  isolation  valves,  TS 
4.6.1.3d  must  also  be  revised  to  permit 
the  interval  for  Type  C  leak  rate  tests  to 
exceed  24  months.  This  change  is 
consistent  with  an  associated  exemption 
request.  The  exemption  request  and  this 
revision  would  permit  20  valves  to  be 
tested  a  maximum  of  35  days  later  than 
required  by  the  current  technical 
specifications. 

The  proposed  amendment  would  also 
revise  Surveillance  Requirements 
4.4.3.2.2a  and  4.4.3.2.2b,  replacing  the 
requirement  to  leak  test  the  reactor 
coolant  pressure  isolation  valves  every 
18  months  or  prior  to  returning  a  valve 
to  service,  with  a  requirement  to  leak 
test  the  valves  in  accordance  with  the 
Inservice  Testing  Program.  This  change 
would  require  that  the  pressure 
isolation  valves  be  tested  in  accordance 
with  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code,  resulting  in  the 
valves  being  tested  at  least  every 
refueling  outage,  rather  than  speciiying 
an  18  month  cycle.  The  revision  would 
permit  five  valves  to  be  tested  a 
maximiun  of  65  days  later  than  allowed 
under  the  current  technical 
specification. 


Based  on  the  short  duration  of  the 
requested  extensions,  the  extensions 
will  not  significantly  increase  the 
probability  or  consequences  of  a 
previously  evaluated  accident. 

2.  The  proposed  changes  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  ftt)m  any 
previously  evaluated. 

The  profMssed  TS  changes  permit 
extension  of  the  surveillance  intervals 
for  leak  rate  testing  of  containment 
isolation  valves  and  reactor  coolant 
system  pressure  isolation  valves.  In  that 
the  requested  extension  durations  are 
small  as  compared  to  the  overall 
interval  allowed  by  TS,  the  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  analyzed. 

3.  The  proposed  changes  would  not 
involve  a  significant  reduction  in  the 
marein  of  safety. 

Tne  proposed  TS  changes  permit 
extension  of  the  surveillance  intervals 
for  leak  rate  testing  of  containment 
irolation  valves  and  reactor  coolant 
system  pressure  isolation  valves.  In  that 
the  requested  extension  durations  are 
small  as  compared  to  the  overall 
interval  allowed  by  TS,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Dociunents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strewn, 
1400  L  Street,  N.W.,  Washington.  D.C. 
20005 

NRC  Project  Director:  Suzanne  C. 
Black 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request: 
December  8. 1993 

Description  of  amendments  request: 
The  frequency  for  Channel  Calibration 
would  be  revised  ftxjm  Q  (quarterly)  to 
R  (refuel)  for  Technical  Specification 
Table  4.3.2.1.  Item  4.a.4.  High  Pressure 
Core  Injection  Steam  Line  Tunnel 
Temperature-High. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
corrects  Technical  Specification  pages  issued 
for  Amendment  166  for  Brunswick  Unit  1 
and  Amendment  197  for  Brunswick  Unit  2. 
regarding  NUMAC  Steam  Leak  Detection 
Equipment.  Specifically,  on  page  3/4  3-29  for 
each  unit,  the  Channel  Calibration  frequency 
of  Item  4.a.4,  HPQ  (High  Pressure  Core 
Injection]  Steam  Line  Tunnel  Temperature  - 
High,  was  inadvertently  left  as  quarterly  (Q) 
rather  than  being  revised  to  refuel  (R).  The 
text  of  CP&L's  September  14, 1992  license 
amendment  request  and  the  NRC's  safety 
evaluation  for  Amendments  166  and  197, 
dated  October  14, 1993,  addressed  the 
frequency  change  from  quarterly  to  refuel  for 
this  item.  Therefore,  the  pro[)osed  change  is 
purely  administrative  in  nature  and  can  not 
involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  As  stated  above,  the 
NRC's  safety  evaluation  for  Amendments  166 
and  197,  dated  October  14. 1993,  addressed 
the  frequency  change  frt)m  quarterly  to  refuel 
for  Item  4.a.4  of  Table  4.3.2  1,  HrCI  Steam 
Line  Tunnel  Temperature  -  High.  Therefore, 
the  proposed  change  is  purely  administrative 
in  nature  and  can  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  profjosed  license  amendment  does 
not  involve  a  significant  reduction  in  the 
mai^in  of  safety.  The  proposed  change 
corrects  Technical  Specification  pages  issued 
for  Amendment  166  for  Brunswick  Unit  1 
and  Amendment  197  for  Brunswick  Unit  2, 
regarding  NUMAC  Steam  L^ak  Detection 
Equipment.  The  NRC's  safety  evaluation  fiw 
Amendments  166  and  197,  dated  October  14, 
1993,  addressed  the  change  of  Channel 
Calibration  frequency  of  Item  4.a.4.  HHCI 
Steam  Line  Tunnel  Temperature  -  High  from 
quarterly  (Q)  to  refuel  (R).  Therefore,  the 
proposed  change  is  purely  administrative 
and  can  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wihnington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  )ones. 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551,  . 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  S.  Singh  Bajwa 
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Daiiyland  PMvcr  Cooperative,  Oeckat 
No.  50-409.  U  Cnam  Boiling  Water 
RoKtor  (LACBWR),  Veraea  Comty. 
Wisconsin 

Date  of  application  for  ameadxneat: 
November  5, 1993  (ReiiBraBce  LAC- 
13320) 

Brief  description  of  amendment:  This 
proposed  change  would  modify  the 
Technical  Specifications  incorporated 
in  Facility  Operating  License  No.  IX^- 
45  in  accordance  with  the  requirements 
of  the  revised  10  CFR  Part  20  which 
becomes  mandatory  January  1, 1994  (56 
FR  23360).  In  addition,  this  proposed 
change  would  correct  several  editorial 
oversights  from  previous  amendments. 

Basis  for  proposed  no  significant 
hazards  consideration  de^rmination: 
As  required  by  10  CFR  S0.91(a),  the 
licensee  provided  the  results  of  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideration.  The  NRC  staflf 
has  reviewed  the  inftmnation  provided 
by  the  licensee  and  foimd  that  the 
licensee  d.d  not  provide  specific 
information  as  to  how  it  determined  that 
the  three  standards  of  50.92(c)  were 
satisfied.  The  NRC  staff  performed  its 
OMm  evaluation  of  the  proposed  change 
to  determine  if  the  three  standards  of 
50.92(c)  were  satisfied.  The  NRC  staff's 
no  significant  hazards  consideration 
evaluation  is  presented  below: 

1.  Will  operation  of  the  facility 
according  to  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

The  proposed  change  is  to  bring  the 
LACBWR  Technical  Specifications  into 
conformance  with  the  revised  10  CFR 
Part  20  and  to  correct  several  editorial 
oversights  previously  evaluated.  The 
proposed  change  has  no  affect  on  any 
plant  operating  parametere. 
Consequently,  the  proposed  change 
does  not  irvolve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility 
according  to  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated? 

The  proposed  change  is  to  bring  the 
LACBWR  Technical  Specifications  into 
conformance  with  the  revised  10  CFR 
Part  20  and  to  correct  several  editorial 
oversights  previously  evaluated.  The 
proposed  change  is  administrative  in 
nature.  Further,  the  proposed  change 
does  not  result  in  any  physical 
alteration  to  any  plant  system,  and  does 
not  result  in  any  change  in  the  method 
by  which  any  safety-related  system 
performs  its  functitm.  Qmsequently.  the 
proposed  change  does  not  create  \he 
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possibilit]^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated^ 

3.  Will  Operation  of  the  fedlity 
accordinglto  this  proposed  change 
involve  a  Significant  reduction  in  a 
margin  of  ^laty? 

The  matein  of  safety  is  the  differaice 
between  the  value  of  a  critical  design. 
operatingJor  post  accident  parameter, 
and  the  value  of  the  parameter  which 
would  produce  unacceptable  results. 
The  propdsed  change  does  not  affect 
any  hardwjare.  has  no  effect  on  the 
current  operating  methodologies  or 
actions  wl^ch  govern  plant 
performanice.  and  does  not  affiect  any 
accident  analysis  parameter. 
Qmseque^tly.  the  proposed  change 
does  not  ii  ivolve  a  significant  reduction 
in  a  marm  i  of  safety. 

The  NRI :  staff  has  determined  based 
on  its  own  no  significant  hazards 
considerat  ion  evaluation  that  the  three 
standards  )f  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  ha^rds 
consideration. 

Local  Pdblic  Document  Room 
location:  ija  Crosse  Public  Library,  800 
Main  Stre^,  La  Crosse,  Wisconsin 
54601 

Attomeffor  licensee:  Fritz  Schubert, 
Esquire.  D^iryland  Power  Cooperative, 
2615  East  Avenue  South.  La  Crosse, 
Wisconsini  54601 


Duke  Fowl  >r 
Nos.  50-411 
Nuclear  Si  ation 
County.  S^uth 


NRC  Br^ch  Chief:  John  H.  Austin 

Company,  et  aL,  Docket 
and  50-414,  Catawba 
,  Units  1  and  2,  York 
Carolina 


Date  oft  mendment  request: 
November  11. 1993 

Descript  on  of  amendment  request: 
The  propo  »d  amendments  would 
consolidate  the  Quality  Verification 
Department  with  the  Nuclear 
Generatiod  Department  and  realign  the 
Nuclear  Sa  fety  Review  Board  such  that 
it  reports  ti  >  the  Senior  Vice-President  of 
the  Nuclea  r  Generation  Department. 

Basis  fo^  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  h<  s  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considerat  on,  which  is  presented 
below: 

|1.  The  ai^ndments  do  not  involve  a 
significant  i|icrease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated] 

The  proposed  revisions  lo  consolidate  the 
Quality  Veritication  Department  with  the 
Nuclear  Generation  Department  and  realign 
the  NSRB  INuclear  Safety  Review  Board) 
such  that  it  feports  to  the  Senior  Nuclear 
Officer,  change  the  reference  torn 


Semiannual  to  Annual,  change  the  refeieBce 
firom  group  lo  division,  delete  titles  of 
persons  designated  to  approve  modifications, 
clariiy  the  respoasitMlities  of  the  Safety 
Assurance  Manager,  and  delete  the 
requirement  to  perform  an  annual 
independent  Fire  Protection  Audit  will  not 
invoive  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changes  do 
not  have  any  impact  upon  the  design  or 
operation  of  any  plant  systems  or 
components. 

(2.  The  amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.) 

The  proposed  revisions  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  the  changes  are  administrative  in 
nature  and  operation  of  Catawtm,  McGuire, 
and  Oconee  Nuclear  Stations  in  accordance 
with  these  TS  Itechnical  specifications]  will 
not  create  any  failure  OKxies  not  bounded  by 
previously  evaluated  accidents. 

|3.  The  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safiety.) 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appean  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  York  County  Library,  138  EkI 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  Loren  R.  Plisco, 
Acting 

Dnke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  CaUwba 
Nuclear  Station,  Units  1  and  2.  Yorit 
County.  South  Carolina 

Date  of  amendment  request: 
November  11. 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
consolidate  the  Quality  Verification 
Department  with  the  Nuclear 
Generation  Department  and  realign  the 
Nuclear  Safety  Review  Board  su^that 
it  reports  to  the  Senior  Vice-President  of 
the  Nuclear  Generation  Department 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1.  The  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.) 
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The  proposed  revisions  to  consolidate  the 
Quality  Verification  Department  with  the 
Nuclear  Generation  Department  and  realign 
the  NSRB  [Nuclear  Safety  Review  Board] 
such  that  it  reports  to  the  Senior  Nuclear 
Officer,  change  the  reference  from 
Semiannual  to  Annual,  change  the  reference 
from  group  to  division,  delete  titles  of 
persons  designated  to  approve  modifications, 
clarify  the  responsibilities  of  the  Safety 
Assurance  Manager,  and  delete  the 
reouirement  to  perform  an  annual 
independent  Fire  Protection  Audit  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changes  do 
not  have  any  impact  upon  the  design  or 
operation  of  any  plant  systems  or 
components. 

|2.  The  amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.) 

The  proposed  revisions  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  previously  evaluated 
because  the  changes  are  administrative  in 
nature  and  operation  of  Catawba,  McGuire, 
and  Oconee  Nuclear  Stations  in  accordance 
with  these  TS  Itechnical  specifications]  will 
not  create  any  failure  modes  not  bounded  by 
previously  evaluated  accidents. 

[3.  The  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safety.) 

The  proposed  revisions  will  not  involve  a 
reduction  in  a  margin  of  safety  because  they 
are  administrative  in  nature. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Loren  R.  Plisco, 
Acting 

Duke  Power  Company.  Docket  Nos.  50- 
269, 50-270  and  50-287,  Oconee 
Nuclear  Station.  Units  1. 2  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
November  11, 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
consolidate  the  Quality  Verification 
Department  with  the  Nuclear 
Generation  Department  and  realign  the 
Nuclear  Safety  Review  Board  such  that 
it  reports  to  the  Senior  Vice-President  of 
the  Nuclear  Generation  Department.  In 
addition,  the  requirement  to  conduct  an 
annual  independent  Fire  Protection 
Audit  is  deleted. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[1.  The  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.] 

The  proposed  revisions  to  consolidate  the 
Quality  Verification  Department  with  the 
Nuclear  Generation  Department  and  realign 
the  NSRB  [Nuclear  Safety  Review  Board] 
such  that  it  reports  to  the  Senior  Nuclear 
Officer,  change  the  reference  from 
Semiannual  to  Annual,  change  the  reference 
from  group  to  division,  delete  titles  of 
persons  designated  to  approve  modifications, 
clarify  the  responsibilities  of  the  Safety 
Assurance  Manager,  and  delete  the 
requirement  to  perform  an  annual 
independent  Fire  Protection  Audit  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changes  do 
not  have  any  impact  upon  the  design  or 
operation  of  any  plant  systems  or 
components. 

[2.  The  amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.) 

The  proposed  revisions  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  the  changes  are  administrative  in 
nature  and  operation  of  Catawba,  McGuire, 
and  Oconee  Nuclear  Stations  in  accordance 
with  these  TS  [technical  specifications]  will 
not  create  any  failure  modes  not  bounded  by 
previously  evaluated  accidents. 

[3.  The  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safety.) 

The  proposed  revisions  will  not  involve  a 
reduction  in  a  margin  of  safety  because  they 
are  administrative  in  nature. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Attorney  for  licensee:  ].  Michael 
McGarry,  ni,  Winston  and  Strewn,  1200 
17th  Street,  NW.,  Washington.  DC  20036 

NRC  Project  Director:  Loren  R.  Plisco, 
Acting 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterfbrd  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
November  16, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 


the  Technical  Specifications  to  change 
the  f>eriodic  test  schedule  for 
containment  Type  A  integrated  leak  rate 
tests  (ILRTs)  from  a  set  of  three  tests 
performed  at  approximately  equal 
intervals  during  each  10-year  period,  as 
specified  in  10  CFR  Part  50,  Appendix 
J,  Section  III.D,  to  one  Type  A  test 
performed  at  10-year  intervals.  The 
change  is  being  reviewed  in  conjunaion 
with  a  proposed  exemption  to  Appendix 
J,  as  requested  by  the  licensee  in  a  letter 
dated  November  16, 1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Waterford  3  Type  A  test  history 
provides  substantial  justification  for  the 
proposed  test  schedule.  Three  type  A  tests 
have  been  performed  over  an  eight  (8)  year 
period  with  successful  results.  The  tests 
indicate  that  Waterford  3  has  a  low  leakage 
containment  and  that  the  leakage  has  never 
exceeded  24.6%  of  U-  lU  is  the  maximum 
allowed  leakage  rate  of  air  from  containment 
where  containment  is  pressurized  to  P.:  for 
Waterford  3  P.  is  44  psig.  U  for  Waterford  is 
0.50  percent  by  weight  of  the  containment  air 
per  24  hours  at  P..] 

There  are  no  structural  mechanisms  which 
would  adversely  affect  the  structural 
capability  of  the  containment  and  that  would 
be  a  factor  in  extending  the  Type  A  test 
schedule  to  ten  years.  A  risk  impact 
assessment  was  performed,  and  a 
determination  was  made  that  there  is  no  risk 
impact  as  a  result  of  changing  the  Type  A  test 
schedule.  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

-■'  There  are  no  design  changes  being  made 
that  would  create  a  new  type  of  accident  or 
malfunction.  The  proposed  change  will  not 
alter  the  plant  or  the  manner  in  which  it  is 
operated.  The  change  proposes  a  change  to 
the  schedule  for  performing  the  periodic 
Type  A  test.  The  purpose  of  the  tnst  is  to 
provide  periodic  verification  by  test  of  the 
leaktight  integrity  of  the  primary  reactor 
containment,  and  systems  and  components 
which  penetrate  containment.  The  tests 
assure  that  leakage  through  containment  and 
systems  and  components  penetrating 
containment  will  not  exceed  the  allowable 
leakage  rate  values  associated  with 
conditions  resulting  bx)m  an  accident.  The 
change  in  schedule  for  performing  the  Type 
A  test  will  not  adversely  affect  the 
containment  integrity  in  the  event  of  an 
accident.  Therefore,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  is  a  change  to  the 
schedule  for  performing  the  periodic  Type  A 
tests  and  does  not  reduce  the  margin  of  safety 
assumed  in  accident  analysis  for  release  of 
radioactive  materials  from  the  containment 
atmosphere  into  the  environment  or  any 
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mai^gin  of  safety  preserved  by  the  Technical 
Specifications.  The  methodology,  acceptance 
criteria,  and  the  technical  specification 
leakage  limits  for  the  performance  of  the 
Type  A  tests  will  not  change,  and  the  Type 
A  tests  will  be  performed  in  accordance  with 
lOCFR  50.  Appendix  J,  and  the  Waterford  3 
licensing  basis.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
IJbrary,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Tsq..  Winston  &  Strawn  1400  L  Street 
i  J.W..  Washington,  D.C.  20005-3502 

NBC  Project  Director.  William  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
November  16, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
provide  acceptable  conditions  for 
operation  when  (1)  the  core  operating 
limits  supervisory  system  (COLSS)  is  in 
service  and  neither  control  element 
assembly  calculator  (CEAC)  is  operable 
and  (2)  the  COLSS  is  out  of  service  and 
either  or  bc<  h  CEACs  are  operable. 

This  proposed  TS  change  modifies  the 
departure  from  nucleate  boiling  ratio 
(DNBR)  margin.  Limiting  Condition  for 
Operation  (LCO)  3.2.4b  and  c,  which 
limits  the  core  power  distribution  to  the 
initial  value  assumed  in  the  accident 
analyses.  Operation  within  this  LCO 
either  limits  or  prevents  potential  fuel 
cladding  failures  in  the  event  of  a 
postulated  accident  and  limits  damage 
to  the  fuel  cladding  during  an  accident 
by  ensuring  that  the  plant  is  operating 
within  acceptable  conditions  at  the 
onset  of  a  transient.  The  limiting  safety 
system  settings  and  this  LOO  are  based 
on  the  acddent  analysis,  so  that 
specified  acceptable  fuel  design  limits 
(SAFDLs)  are  not  exceeded  as  a  lesuh  of 
anticipated  operational  occurrences 
(AOOs)  and  the  limits  of  acceptable 
consequences  are  not  exceeded  for  other 
postulated  -ccidents. 

The  COLSS  and  core  protection 
calculators  (CPCs)  monitor  the  core 
power  distribution  on  line  and  are 
capable  of  verifying  that  the  linear  beat 
rate  (LHR)  and  DNBR  do  not  exceed 
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their  lin  lits.  The  COLSS  performs  this 
functioij  by  continuously  monitoring 
the  core  power  distribution  and 
calculating  core  power  operating  limits 
corresponding  to  the  allowable  peak 
LHR  an^  DNBR.  The  CPCs  perform  this 
functior  by  continuously  calculating  an 
actual  V  ilue  of  DNBR  and  LHR  for 
compari  son  with  the  respective  trip 
setpoints.  CEACs  monitor  CEA  position. 
Should  a  CEA  deviate  from  its  subgroup 
positjoni  the  CEACs  will  transmit  an 
appropriate  "penalty"  factor  to  the 
CPCs.    1 

The  C  3LSS  is  normally  used  to 
monitor  DNBR  margin.  When  at  least 
one  CE/  C  is  operable.  TS  3.2.4a 
provide  enough  margin  to  DNB  to 
accomni  odate  the  limiting  AOO  without 
failing  t  le  fuel.  When  neither  CEAC  is 
operabh  ,  the  CPCs  lack  the  CEA 
position  information  necessary  to 
ensure  a  reactor  trip  when  necessary.  In 
this  cas<  TS  3.2.4b  requires  the  COLSS 
calculati  d  core  power  to  be  reduced  to 
ensure  t  lat  the  limiting  AOO  will  not 
result  in  fuel  failure.  Currently.  TS 
3.2.4b  n  quires  that  the  COLSS 
calculati  »d  power  be  maintained  at  13% 
below  tl  e  COLSS  calculated  power 
operatin  5  limit  to  compensate  for  the 
potentialerror  in  the  CPC  DNBR 
calculat  on.  The  proposed  revision 
would  iilcrease  this  required  adjustment 
to  16%,  Uhich  is  more  restrictive  than 
the  present  value. 

In  ins^nces  when  the  COLSS  is  out 
of  serviOB.  but  either  or  both  CEACs  are 
operabla,  TS  3.2.4c  states  that  the  DNBR 
operatiiig  margin  shall  be  maintained  by 
comparihg  the  DNBR  indicated  on  any ' 
operablel  CPC  channel  with  the 
allowablie  value  from  TS  Figure  3.2-2. 
Whenever  the  COLSS  is  out  of  service, 
the  CPCiare  used  to  perform  the  same 
monitorfig  function.  However,  the  extra 
conservatisms  built  into  the  CPCs  for 
transient  protection  are  not  all  required 
when  the  CPCs  are  being  used  for 
monitoriig.  In  order  not  to  affect  the 
CPC  tran  sient  protection,  these 
conservj  tisms  are  not  taken  from  the 
CPC,  bul  are  credited  in  the  COLSS  out- 
of-servic  i  limits  in  Figure  3.2-2.  A 
reevaluajion  of  the  limiting  AOOs  has 
yerified^al,  by  maintaining  the  margin 
in  the  pii>posed  Figure  3.2-2,  sufficient 
margin  «dsts  to  ensure  that  the  limiting 
Cycle  7  AOO  will  not  resuh  in  fuel 
failure.  I 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requited  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  to  significant  hazards 
consideration,  which  is  presented 
below: 

For  the  case  when  neither  CEAC  is 
operable  but  COLSS  is  in  service,  the  CPCs 


assume  a  preset  CEA  configuration  and  can 
not  obtain  the  required  CEA  position 
information  to  ensure  the  SAFDL  on  DNBR 
will  not  be  violated  during  an  AOO.  Thus,  as 
a  result  of  limiting  AOOs  for  Cycle  7, 
Specification  3.2.4b  requires  that  core  power 
be  reduced  to  a  value  16%  less  than  the 
current  COLSS  calculated  power  operating 
limit.  This  ensures  the  limiting  AOO  will  not 
result  in  a  violation  of  SAFDLs.  The 
proposed  revision  to  Figure  3.2-2  accounts 
for  the  situation  when  COLSS  is  out  of 
service  but  at  least  one  CEAC  is  operable.  In 
this  case,  the  Cycle  7  safety  analysis  has 
shown  that  by  maintaining  the  CPC 
calculated  DNBR  above  the  value  shown  in 
the  figure,  the  limiting  AOO  will  not  result 
in  a  violation  of  the  SAFDLs.  Therefore,  the 
proposed  change  will  not  significantly 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

The  proposed  changes  are  primarily  a 
result  of  changes  in  Cycle  7  core  parameters. 
These  changes  do  not  involve  any  change  to 
any  equipment  or  manner  in  which  the  plant 
will  be  operated.  These  changes  further 
restrict  the  plant  operation  when  either 
COLSS  or  both  CEACs  are  out  of  service. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  intent  of  this  Specification  is  to  ensure 
that  there  is  always  sufficient  margin  to  DNB 
such  that  the  CPCs  can  mitigate  the 
consequences  of  the  most  limiting  AOO  prior 
to  a  violation  of  the  SAFDLs.  Generally,  this 
margin  is  continuously  monitored  by  COLSS; 
however,  if  COLSS  is  out  of  service,  but  at 
least  one  CEAC  is  operable,  the  limitation  on 
CPC  calculated  DNBR  (as  a  function  of  ASI 
(axial  shape  index]]  shown  in  Figure  3.2-2 
represents  a  conservative  envelope  of 
operating  conditions  consistent  with  the 
Cycle  7  safety  analysis  assumptions.  This 
band  of  operating  conditions  has  been 
analytically  demonstrated  to  maintain  an 
acceptable  minimum  DNBR  through  all 
AOOs.  On  the  other  hand,  for  the  case  when 
COLSS  is  in  service,  but  neither  CEAC  is 
operable,  the  proposed  change  will  ensure 
that  the  limiting  AOO  will  not  result  in  a 
violation  of  SAFDLs.  Therefore,  the  proposed 
changes  will  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

local  Public  Document  Room 
location:  University  of  New  Orleens 
Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 
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GPU  Nuclear  CoqMHtttion,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request: 
December  2. 1993 

Description  of  amendment  request: 
The  purpose  of  the  request  is  to  change 
the  plant  Technical  Specifications  (TS) 
to  remove  the  limiting  conditions  for 
operation  and  surveillance  requirements 
for  the  chlorine  detection  system.  TMI- 
1  removed  the  gases  Chlorination 
System  for  the  Circulating  Water  and 
River  Water  Systems.  This  modification 
eliminated  the  need  for  a  Chlorine 
Decteclion  System  (CDS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
con.sideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  TS  requirements  assured  the 
operability  of  the  CDS  in  the  event  of  an  on- 
site  chlorine  release  from  a  one  ton  cylinder. 
These  TS  requirements  reduced  the 
probability  and  the  consequences  of  a 
radiological  accident  which  may  result  from 
an  incapacitation  of  control  room 
operatorsafter  entry  of  chlorine  into  the 
control  room.  With  the  removal  and  the 
restriction  on  delivery  of  one  ton  chlorine 
cylinders,  this  postulated  event  is  no  longer 
credible,  and  there  is  a  decrease  in  the 
probability  of  a  radiological  accident. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  TS  requirements 
associated  with  the  CDS  were  for  the  on-site 
release  of  chlorine  from  a  one  ton  cylinder. 
These  cylinders  are  removed  and  prohibited 
from  the  TMI-t  site.  These  actions  preclude 

a  significant  on-siie  release  of  chlorine  which 
could  affect  the  control  room  operators. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  purpose  of  the  TS  requirements 
was  to  maintain  operability  of  the  CDS  in  the 
event  of  on-site  release  from  a  one  ton 
chlorine  cylinder.  Since  chlorine  cylinders 
greater  than  ISO  pounds  are  prohibited  on- 
site,  the  TS  requirements  for  chlorine 
detection  are  no  longer  required,  and  their 
removal  will  not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviev»red  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  todetermine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  ft 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Houston  Lighting  ft  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50^98  and  50-499,  South  Texas 
Proiect.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  23, 1993 

Description  of  amendment  request: 
The  licensee  proposes  to  modify  the 
South  Texas  Project,  Units  1  and  2, 
Technical  Specification  3/4.8.1.1,  "A.C 
Sources,"  to  modify  the  action 
statements  and  surveillance 
requirements  for  te.sting  of  the  standby 
diesel  generator.  This  amendment 
would  incorporate  the 
recommendations  of  NRC  Generic  Letter 
(GL)  93-05,  "Line-Item  Technical 
Specifications  Improvements  To  Reduce 
Surveillance  Requirements  For  Testing 
During  Power  Operation,"  dated 
September  27, 1993. 

0OSJS  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  seeks  to  eliminate 
the  unnecessary  testing  of  an  operable 
Standby  Diesel  Generator  (SDG).  Technical 
Specification  (TS)  3.8.1.1  Actions  a.  and  e. 
require  all  operable  SDGs  be  started  as  a 
demonstration  of  operability  whenever  one 
or  more  of  the  offsite  AC  [alternating  current) 
power  sources  is  declared  inoperable.  The 
inopcrability  of  an  offsite  AC  power  source 
has  no  effect  on  the  reliability  of  a  SDG. 
Deleting  this  requirement  does  not  affect  the 
design  or  performance  characteristics  of  the 
SDGs.  Therefore,  the  SDGs  maintain  their 
ability  to  perform  their  design  function. 

TS  3. 8. 11  Actions  b.  and  c.  require  all 
remaining  operable  SDGs  be  started  as  a 
demonstration  of  operability  whenever  one  of 
the  SDG  is  declared  inoperable  except  for 
preplanned  preventive  maintenance  or 
testing.  The  proposed  amendment  would 
expand  the  testing  exclusion  to  include  an 
inoperable  support  system  and  an 
independently  testable  component  in 
addition  to  preplanned  preventive 
maintenance  and  testing.  The  proposed 


amendment  would  also  eliminate  the  testing 
requirement  of  the  remaining  operable  SDGs, 
when  a  SDG  is  declared  inoperable,  unleM 
there  is  cause  to  believe  a  potential  common 
mode  failure  exists  for  the  remainiitg  SDGs. 
The  normal  TS  surveillaooe  testing  schedule 
assures  that  operable  SDG(s)  are  capable  of 
performing  their  intended  safety  functions.  A 
failure  of  one  SDG  does  not  reduce  the 
reliability  of  another,  otherwise  operable 
SDG.  Deleting  this  requirement  does  not 
affect  the  design  or  (wrformance 
characteristics  of  the  SDGs.  once  a  common 
mode  bilure  has  been  dismissed.  Therefore, 
the  SDGs  maintain  their  ability  to  perform 
their  design  function. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  dilTerent  kind  of 
accident  from  any  previously  evaluated! 

The  elimination  of  these  unnecessary  tests 
does  not  affiect  the  design  bases  of  the  SDGs, 
or  any  of  the  accident  evaluations  involving 
the  SDGs.  The  SDGs  are  designed  to  provide 
electrical  power  to  the  equipment  important 
for  safety  during  all  modes  and  plant 
conditions  following  a  loss  of  offsite  power. 
The  test  schedule  established  in  accordance 
with  GL  84-15  {".•Propoaed  Staff  Actions  To 
Improve  and  Maintain  Diesel  Generator 
Reliabihty"!  assures  that  operable  SDGs  are 
cap.ible  of  performing  their  intended  safety 
function.  Therefore,  this  change  does  not 
create  the  ()06sibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaltjated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

Since  the  proposed  change  does  not  affect 
the  desi|i(n  bases,  accident  analysis,  reliability 
or  capability  of  the  SDGs  to  perform  their 
intended  safety  function,  this  change  does 
not  involve  any  reduction  in  a  margin  to 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College, ).  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  ft  Holtzinger, 
PC.  1615  L  Street,  NW.  Washington. 
DC  20036 

NRC  Project  Director  Suzanne  C. 
Black 

Indiana  Michigan  Power  Company. 
Docket  No.  50-315,  Donald  C.  Cook 
Nuclear  Plant.  Unit  No.  1.  Berrien 
County.  Michigan 

Date  of  amendment  request: 
December  15. 1993.  This  submittal 
supersedes  a  previous  submittal  dated 
March  10, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would 
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implement  interim  tube  plugging 
criteria  for  the  tube  support  plate 
elevation  outer  diameter  stress  corrosion 
cracking  for  cycle  14. 

Basis  for  proposed  no  sigftificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  Donald  C  Cook  Nuclear 
Plant  Unit  1  in  accordance  with  the  proposed 
license  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Testing  of  model  boiler  specimens  for  free 
span  tubing  (no  TSP  restraint)  at  room 
temperature  conditions  shows  burst 
pressures  in  excess  of  SOOO  psi  for 
indications  of  ODSCXI  with  voltage 
measurements  as  high  as  19  volts.  Burst 
testing  performed  on  pulled  tubes  from  Cook 
Nuclear  Plant  Unit  1  with  up  to  a  2.02  volt 
indication  shows  measured  burst  in  excess  of 
10,000  psi  at  room  temperature.  Correcting 
for  the  effects  of  temperature  on  material 
properties  and  minimum  strength  levels  (as 
the  burst  testing  was  done  at  room 
temperature),  tube  burst  capability 
significantly  exceeds  the  RG  1.121  criterion 
requiring  the  maintenance  of  a  margin  of  3 
times  normal  operating  pressure  di^erential 
on  tube  burst.  The  3  times  normal  operating 
pressure  differential  for  the  Cook  Nuclear 
Plant  Unit  1  steam  generators  corresponds  to 
4275  psi.  Ba!>ed  on  the  existing  data  base,  this 
criterion  is  satisHed  with  7/8"  diameter 
tubing  with  bobbin  coil  indications  with 
signal  amplitudes  less  than  4.9  volts, 
regardless  of  the  indicated  depth 
measurement.  A  1.0  volt  plugging  criteria 
compares  favorably  with  the  structural  limit 
considering  the  previously  calculated  growth 
rates  for  ODSCC  within  the  Cook  Nuclear 
Plant  Unit  1  steam  generators.  Considering  a 
voltage  increase  of  0.4  volts,  and  adding  a 
20%  NDE  uncertainty  of  0.20  volts  (90% 
Cumulative  Probability)  to  the  IPC  of  1.0 
vohs  results  in  an  EOC  voltage  of 
approximately  1.6  volts  for  Cycle  14 
operation.  A  3.3  volt  safety  margins  implied 
(4.9  structural  limit  - 1.6  volt  EOC  -  3.3  volt 
margin).  This  EOC  voltage  compares 
favorably  with  the  Structural  Limit  of  4.9 
volts. 

For  the  voltage/burst  correlation,  the  EOC 
structural  limif  is  supported  by  a  voltage  of 
4.9  volts.  A  3  1  volt  BOC  repair  limit 
confirms  the  structural  limit  when  40% 
growth  and  20%  uncertainty  are  applied  to 
the  repair  limit.  This  repair  limit  will  be 
applied  for  C vcle  14  IPC  implementation  to 
repair  bobbin  'ndication  greater  than  3.1 
volts  indepennent  of  RPC  confirmation  of  the 
indication. 

The  cons*"  -tism  of  this  repair  limit  is 
shown  by  th»  kQC  12  (Summer  1992)  eddy 
current  data  ''he  overall  average  voltage 
growth  was  ti-'ermined  to  be  only  2.2%.  with 
a  12%  averas*"  voltage  growth  for  indications 
less  than  0.7a  volt  BOC  and  a  1%  average 
voltage  growth  for  indication  >0.75  volt  at 
the  BOC  In  aadition,  the  Cycle  12  maximum 


observed  vdltage  increase  was  found  to  be 
0.49  volts,  and  occurred  in  a  tube  initially 
<1.0  BOC  ^  accordance  with  the  technical 
specificati(^  requirements,  the  applicability 
of  Cycle  13jgrowth  rates  for  Cycle  14 
operation  4 ill  be  confirmed  prior  to  return  to 
power  of  Ctok  Nuclear  Plant  Unit  1.  Similar 
large  structural  margins  are  anticipated. 

As  stated  previously.  TSP  proximity  to  the 
tubes  will  prevent  tube  burst  during  all  plant 
conditions.!  Test  data  indicates  that  tube  burst 
cannot  occ$r  within  the  TSP,  even  for  tubes 
which  hav4  100%  through-wall  EDM 
notches,  O.tS  inch  long,  provided  that  the 
TSP  is  adjacent  to  the  notched  area. 
Therefore,  a  more  realistic  assessment  of  tube 
operability  should  be  p>erformed  against  the 
RG  1.121  loading  requirements  during 
accidents  $LB  conditions,  since  the  TSP  has 
the  potential  to  deflect  during  blowdown 
following  amain  SLB,  thereby  uncovering 
the  intersex  tion.  At  the  ASME  Code 
recommen(  ed  faulted  condition  loading  of 
3657  psi  (2  >60  psi/0.7)  structural  integrity  is 
provided  f<  r  bobbin  voltage  indications  of  a 
minimum  (  f  9.6  volts.  The  repair  limit  based 
on  the  strui  :tural  limited  conservative  SLB 
conditions  would  be  6.0  volts  (compared  to 
a  3.1  volt  nipair  limit  for  a  structural  limit 
based  on  tl  e  3|deltajP  burst  capability 
voltage). 

Only  thr  e  indications  of  ODSCC  have 
l>een  repor  ed  to  have  operating  leakage,  and 
all  three  h«  ve  been  in  European  plants.  No 
field  leaka]  e  has  been  reported  at  other 
plants  fron  tubes  with  indications  of  a 
voltage  lev  si  of  under  7.7  volts  (from  3/4" 
tubing).  Re  ative  to  the  expected  leakage 
during  accident  condition  loadings,  it  has 
been  previi  »usly  established  that  a  postulated 
main  SLB  ( lutside  of  containment  but 
upstream  o  f  the  MSIV  represents  the  most 
limiting  rai  liological  condition  relative  to  the 
IPC.  In  sup  port  of  implementation  of  the  IPC. 
it  will  be  determined  whether  the 
distributioi  of  cracking  indications  at  the 
TSP  intersections  at  the  EOC  14  ai%  projected 
to  be  such  that  primary  to  secondary  leakage 
would  result  in  site  boundary  doses  within 
a  small  fraction  of  the  10  CFR  100  guidelines. 
The  SLB  leakage  rate  calculation 
methodolMy  prescribed  in  Section  3.3  of 
draft  NUR]  G-1477  will  be  used  to  calculate 
EOC  14  les  tage.  Due  to  the  relatively  low 
voltage  gro  wth  rates  at  Cook  Nuclear  Plant 
Unit  1  and  the  relatively  small  number  of 
indicationi  affected  by  the  IPC.  SLB  leakage 
prediction  per  draft  NUREG-1477  is  expected 
to  be  less  t  lan  the  acceptance  limit  of  1.0 
gpm  in  the  faulted  loop  and  far  below  the 
conservati'  ely  calculated  SRP  based 
allowable '  alue  of  120  gpm  in  the  faulted 
loop.  The  IflRC  leakage  rate  calculation 
methodology  applies  a  98%  confidence  limit 
on  leakagelthat  is  independent  of  voltage. 
This  meth^  for  calculating  SLB  leakage  is 
conservative  as  it  assumes  no  correlations 
exists  betwieen  SLB  leakage  and  bobbin  probe 
voltage.  Tube  pull  results  from  Cook  Nuclear 
Plant  Unitjl  indicate  that  tube  wall 
degradation  of  greater  than  40%  through-wall 
was  detectable  either  by  the  bobbin  or  RPC 
probe.  The  tube  with  maximum  through-wall 
penetratioa  of  56%  (42%  average)  had  a 
voltage  of  2.02  volts.  This  indication  also  was 
the  largest  recorded  bobbin  voltage  from  the 


EOC  12  eddy  current  data.  All  burst  tested 
tube  intersections  had  degradation  depths  of 
40%  to  56  %  (actual)  deep  and  all  were 
detected  by  both  probes,  with  all  bobbin 
voltage  grater  than  or  equal  to  1.0.  Since  the 
criteria  requires  the  plugging  of  >1.0  volt 
bobbin  indications  with  confirmed  RPC  calls, 
using  the  Cook  Nuclear  Plant  Unit  1  pulled 
tube  destructive  examination  results,  it  is 
reasonable  that  no  indications  of  degradation 
greater  than  40%  to  56%  deep  with  an  ability 
to  influence  tube  burst  capability  were  left  in 
service.  Since  the  majority  of  the  EOC  14 
indications  at  Cook  Nuclear  Unit  1  are 
expected  to  be  lielow  this  level,  the  inclusion 
of  all  IPC  intersections  into  the  leakage 
calculation  is  exceptionally  conservative. 

Therefore,  as  re-implementation  of  the  1.0 
volt  IPC  during  Cycle  14  does  not  adversely 
affect  steam  generator  tube  integrity  and 
results  in  acceptable  dose  consequences,  the 
proposed  amendment  does  not  result  in  any 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  within 
the  Cook  Nuclear  Plant  Unit  1  FSAR. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  the  proposed  steam 
generator  tube  IPC  does  not  introduce  any 
significant  changes  to  the  plant  design  basis. 
Use  of  the  criteria  does  not  provide  a 
mechanism  which  could  result  in  a  tube 
rupture  outside  of  the  region  of  the  TSP 
elevations;  no  ODSCC  is  occurring  outside 
the  thickness  of  the  TSPs.  Neither  a  single  or 
multiple  tube  rupture  event  would  be 
expected  in  a  steam  generator  in  which  the 
plugging  criteria  has  been  applied  (during  all 
plant  conditions). 

Specifically,  Cook  Nuclear  Plant  will 
continue  to  implement  a  maximum  leakage 
rate  limit  of  150  gpd  (0.1  gpm)  per  steam 
generator  to  help  preclude  the  potential  for 
excessive  leakage  during  all  plant  conditions. 
The  Cycle  14  Technical  Specification  limits 
on  primary  to  secondary  leakage  at  operating 
conditions  is  a  maximum  of  0.4  gpm  (600 
gpd]  for  all  steam  generators,  or,  a  maximum 
of  150  gpd  for  any  one  steam  generator.  The 
RG  1.121  criterion  for  establishing 
operational  leakage  rate  limits  that  require 
plant  shutdown  are  based  upon  leaks-before- 
break  consideration  to  detect  a  free  span 
crack  before  potential  tube  rupture.  The  150 
gpd  limit  should  provide  for  leakage 
detection  and  plant  shutdown  in  the  event  of 
the  occurrence  of  an  unexpected  single  crack 
resulting  in  leakage  that  is  associated  with 
the  longest  permissible  crack  length.  RG 
1.121  acceptance  criteria  for  establishing 
operating  leakage  limits  are  based  on  leak- 
before-break  considerations  such  that  plant 
shutdown  is  initiated  if  the  leakage 
associated  with  the  longest  permissible  crack 
is  exceeded.  The  longest  permissible  crack  is 
the  length  that  provides  a  safety  factor  of  3 
against  bursting  at  normal  operating  pressure 
differential.  A  voltage  amplitude  of  4.9  volts 
for  typical  ODSCC  corresponds  to  meeting 
this  tube  burst  requirement  at  a  lower  95% 
prediction  limit  on  the  burst  correlation 
coupled  with  95/95  LTL  material  properties. 
Alternate  crack  morphologies  can  correspond 
to  4.9  volts  so  that  a  unique  crack  length  is 
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not  defied  by  the  burst  pressure  versus 
voltage  correlation.  Consequently,  typical 
burst  pressure  versus  through-wall  crack 
length  correlations  are  used  below  to  define 
the  "longest  permissible  crack"  for 
evaluating  operating  leakage  limits. 

At  current  plant  conditions,  the  single 
through-wall  crack  lengths  that  result  in  tube 
burst  at  3  times  normal  operating  pressure 
differential  and  SLB  conditions  are  0.44  inch 
and 0.84  inch,  respectively.  A  leak  rate  of  150 
gpd  will  provide  for  detection  of  0  42  inch 
long  cracks  at  nominal  leak  rates  and  0.61 
inch  long  cracks  at  the  lower  95%  confidence 
level  leak  rates.  Since  tube  burst  is  precluded 
during  normal  operation  due  to  the  proximity 
of  the  TSP  to  the  tube  and  the  potential  for 
the  crevice  to  become  uncovered  during  SLB 
conditions,  the  leakage  from  the  maximum 
permissible  crack  must  preclude  tube  burst  at 
SLB  conditions.  Thus,  the  150  gpd  limit 
provides  for  plant  shutdown  prior  to 
reaching  critical  crack  lengths  for  SLB 
conditions. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  use  of  the  voltage  based  bobbin  probe 
interim  TSP  elevation  plugging  criteria  at 
Cook  Nuclear  Plant  Unit  1  is  demonstrated  to 
maintain  steam  generator  tube  integrity 
commensurate  with  the  criteria  of  Regulatory 
Guide  1.121.  RG  1.121  describes  a  method 
acceptable  to  the  NRC  staff  for  meeting  GDCf 
14.  IS,  31,  and  32  by  reducing  the  probability 
or  the  consequences  of  steam  generator  tube 
rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 
implementation  of  the  criteria,  even  under 
the  worst  case  conditions,  the  occurrence  of 
ODSCC  at  the  TSP  elevations  is  not  expected 
to  lead  to  a  steam  generator  tube  rupture 
event  during  normal  or  faulted  plant 
conditions.  The  EOC  14  distribution  of  crack 
indications  at  the  TSP  elevations  will  be 
confirmed  to  result  in  acceptable  primary  to 
secondary  leakage  during  all  plant  conditions 
and  that  radiological  consequences  are  not 
adversely  impacted. 

In  addressing  the  combined  effects  of 
LOCA  -f  SSE  on  the  steam  generator 
component  (as  required  by  GDC  2),  it  has 
been  determined  that  tube  collapse  may 
occur  in  the  steam  generators  at  some  plants. 
This  is  the  case  at  the  TSPs  may  become 
deformed  as  a  result  of  lateral  loads  at  the 
wedge  supports  at  the  periphery  of  the  plant 
due  to  the  combined  effects  of  the  LOCA 
rare&ction  wave  and  SSE  loadings.  Then,  the 
resulting  pressure  differential  on  the 
deformml  tubes  may  cause  acme  of  the  tubes 
to  collapse. 

There  are  two  issues  associated  with  steam 
generator  tube  collapse.  First,  the  collapse  of 
steam  generator  tubing  reduces  the  RCS  flow 
area  through  the  tubes.  The  reduction  in  flow 
are  increases  the  resistance  to  flow  of  steam 
from  the  core  during  a  LOCA  which,  in  turn, 
may  potentially  increase  peak  clad 
temperature  [PCT).  Second,  there  is  a 
potential  that  partial  through-wall  cncks  in 
tubes  could  progress  to  through-wall  cracks 
during  tube  deformation  or  collapse. 


Consequently,  since  the  leak-befbre-break 
methodology  is  applicable  to  the  Cook 
Nuclear  Plant  Unit  1  reactor  coolant  loop 
piping,  the  probability  of  breaks  in  the 
primary  loop  piping  is  sufficiently  low  that 
they  need  not  be  considered  in  the  structural 
design  of  the  plant.  The  limiting  LOCA  event 
becomes  either  the  accumulator  line  brake  or 
the  pressurizer  surge  line  break.  LOCA  loads 
for  the  primary  pipe  breaks  were  used  to 
bound  the  Cook  Nuclear  Plant  Unit  1  smaller 
breaks.  The  results  of  the  analysis  using  the 
larger  break  inputs  show  that  the  LOCA  loads 
were  found  to  be  of  insufficient  magnitude  to 
result  in  steam  generator  tube  collapse  or 
significant  deformation. 

Addressing  RG  1.83  consideration, 
implementation  of  the  bobbin  probe  voltage 
based  interim  tube  plugging  criteria  of  1.0 
volt  is  supplemented  by  the  following: 
enhanced  eddy  current  inspection  guidelines 
to  proved  consistency  in  voltage 
normalization,  a  100%  eddy  current 
inspection  sample  size  at  the  TSP  elevations, 
and  RPC  inspection  requirements  as  outlined 
in  the  technical  specifications  and  Appendix 
A  "NDE  Data  Acquisition  and  Analysis 
Guidelines"  (Attachment  6). 

As  noted  previously,  implementation  of 
the  TSP  elevation  plugging  criteria  will 
decrease  the  number  of  tubes  which  must  be 
repaired.  The  installation  of  steam  generator 
tube  plugs  reduce  the  RCS  flow  margin. 
Thus,  implementation  of  the  alternate 
plugging  criteria  will  maintain  the  margin  of 
flow  that  would  otherwise  be  reduced  in  the 
event  of  increased  tube  plugging. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  plant  safety  as  defined  in  the 
Final  Safety  Analysis  Report  or  any  of  the 
plant  Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Leaks  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamon', 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW. 
Washington.  DC  20037 

NFC  Project  Director:  A  Randolph 
Blough,  Acting 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C  Cook  Nuclear  Plant,  Unit  No*.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  requests: 
November  15, 1993 

Description  of  amendment  requests: 
The  proposed  amendments  delete 
certain  Limiting  Conditions  for 
Operation,  Actions,  and  Surveillance 
Requirements  for  Reactor  Coolant 


System  Pressure  Isolation  Valves  in  the 
Technical  Specifications.  The  Technical 
Specifications  for  these  Reactor  Coolant 
System  Pressure  Isolation  Valves  were 
added  by  Order  dated  April  20, 1981. 
This  Order  was  prompted  by  concerns 
for  an  interfacing  system  loss-of-coolant 
accident  as  identified  in  the  Reactor 
Safety  Study  (WASH-1400).  The 
proposed  Technical  Specification 
change,  by  inference,  also  requests 
rescission  of  the  April  20, 1981  Order. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92.  a  proposed  amendment 
to  an  operating  license  will  not  involve  a 
significant  hazards  consideration  if  the 
proposed  amendment  satisfies  the  following 
three  criteria: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  en  accident 
previously  analyzed  or  evaluated,  or 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Criterion  1 

The  ISLOCA  is  not  one  of  the  accidents 
previously  analyzed  in  Chapter  14,  Safety 
Analysis,  of  the  Cook  Nuclear  Plant  Updated 
Final  Safety  Analysis  Report.  Chapter  14 
analyzes  the  large  break  LOCA  in  Section 
14.3.1 ,  and  "loss  of  reactor  coolant  from 
small  ruptured  pipes  or  from  cracks  in  large 
pipes  which  actuates  the  ECCS",  or  small 
bre.ak  LOCA  in  Section  14.3  2.  Therefore, 
deleting  from  the  Technical  Specifications 
the  Reactor  Coolant  System  pressure 
isolation  valves  in  Table  3.4-0,  will  not 
increase  the  probability  or  the  consequences 
of  the  large  break  or  the  small  break  LOCAs 
previously  analyzed  for  the  Cook  Nuclear 
Plant. 

Criterion  2 

The  Reactor  Coolant  System  pressure 
isolation  valves  in  Table  3.4-0  of  the 
Technical  Specifications  were  added  because 
WASH-1400  identified  the  ISLOCA  as  a 
significant  contributor  to  core  damage 
frequency.  Deletion  of  the  subject  valves  from 
the  Technical  Specifications  and  reliance  on 
the  testing  requirements  mandated  by  the  In- 
Service  Testing  Program  of  ASME  XI  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  the  large  break  or  the 
small  break  LOCAs  previously  analyzed  for 
the  Cook  Nuclear  Plant 

Criterion  3 

Deleting  the  Reactor  Coolant  System 
pressure  isolation  valves  from  the  testing 
requirements  in  Table  3.4-0  of  the  Technical 
Specifications  will  result  in  these  valves  only 
being  tested  on  a  refueling  outage  frequency 
as  part  of  the  ASME  B&PV  Code  Section  XI 
1ST  f^rogram.  This  somewhat  reduced  testing 
frequency  will  result  in  a  slight  increase  in 
the  ISLOCA  contribution  to  core  damage 
frequency  of  5.4%,  from  lower  S.OOE-OB/ 


reactor  year  to  mid  5.00E-08/reactor  year. 
This  insignificant  increase  will  not  affect  the 
overall  core  damage  frequency  of  6.26E-05/ 
reactor  year.  Therefore,  it  is  concluded  that 
the  proposed  deletion  of  the  Reactor  Coolant 
System  pressure  isolation  valves  in  Table  3.4- 
0  of  the  Technical  Specifications,  as  well  as 
the  proposed  deletion  of  the  portions  of  the 
Technical  Specifications  that  are  affected  by 
Table  3.4-0,  will  not  result  in  a  significant 
reduction  in  the  margin  of  safety  that  exists 
at  Cook  Nuclear  Plant  to  prevent  an  ISLOCA 
or  to  mitigate  the  consequences  of  an 
ISLOCA. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph.  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW, 
Washington.  DC  20037 

NBC  Project  Director:  A.  Randolph 
Blough,  Acting 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133.  Humboldt  Bay 
Power  Plant,  Unit  3.  Humboldt  County, 
California 

Date  of  application  for  amendment: 
October  8, 1993  (Reference  LAR  93-02) 

Brief  description  of  amendment:  This 
Licensee  Amendment  Request  (LAR) 
proposes  to  revise  the  Humboldt  Bay 
Power  Plant  (HBPP).  Unit  3,  Technical 
Specifications  (TS)  by  deleting  Figure  11- 
2  in  Section  n,  "Site,"  by  deleting  the 
Restricted  Area  boundary  line  in  Figure 
V-3,  Section  V,  "Monitoring  Systems," 
by  incorporating  a  title  change  into 
Section  VII,  "Administrative  Controls," 
and  by  revising  Figure  VII-2,  "Plant 
Staff  Organization."  The  proposed 
changes  are  in  response  to  the  revised 
10  CFR  Part  20  which  becomes 
mandatory  on  January  1, 1994  (56  FR 
23360).  The  specific  TS  changes 
proposed  are  as  follows: 

(1)  Page  V,  Figures  -  delete  reference 
to  Figure  11-2. 

(2)  Page  n-l.  Section  II.B.  Plant  Areas 
•  change  "is  shown  in  Figure  II-2"  to 
"shall  be  defined  in  plant  procedures." 

(3)  Page  n-3.  Section  II  •  delete  Figure 
n-2. 

(4)  Page  V-14,  Section  V  -  delete  the 
Restricted  Area  boundary  line  from 
Figure  V-3,  "HBPP  Groundwater 
Monitoring  Systems  Wells,"  to  be 
consistent  with  item  3  above. 

(5)  Page  Vn-5,  Section  Vn.C2.e, 
Supervisor  of  Maintenance  •  change  the 


title  fn  m  "Supervisor  of  Maintenance" 
to  "Ma  ntenance  Planner." 

(6)  P  ige  Vn-lO,  Section  VH.D.l.b.. 
Membi  rship.  List  of  minimum 
memlx  rship  -  replace  "Supervisor  of 
Maintenance"  with  "Maintenance 
Planner.' 

(7)  Pate  Vn-31.  Section  VII.  Figure  VII-2. 
Plant  Si  iff  Organization  -  replace 
"Mainti  nance  Supervisor"  with 
"Maintenance  Planner.' 

(8) 

vn-2. 


P>ge 


VII-31,  Section  VII,  Figure 
I  lant  Staff  Organization  -  both  the 
Mecha  lical  Foreman  and  the 
Instrur  lent/EIectrical  Foreman  report 
directl  r  to  the  Plant  Manager,  not  to  the 
Main  enance  Planner,"  as  previously 
shown 

Basi :  for  proposed  no  significant 
hazarc  s  consideration  determination: 
As  req  lired  by  10  CFR  50.91(a),  the 
license  e  has  provided  its  analysis  of  the 
issue  a|r  no  significant  hazards 
consideration,  which  is  presented 
below:! 

the  change  involve  a  significant 
in  the  probability  or  consequences 
ident  previously  evaluated? 
ge  to  the  defined  restricted  area  has 
on  any  plant  operating  parameters. 
Conseqjiently,  a  change  to  the  defined 
restTict#d  area  will  not  affect  the  probability 
or  consaquences  of  an  accident  occurring. 
Therefore,  the  proposed  change  does  not 
a  significant  increase  in  the 
ity  or  consequences  ofan  accident 
ly  evaluated, 
the  change  create  the  possibility  of 
different  kind  of  accident  from  any 
previously  evaluated? 
The  proposed  revisions  to  the  HBPP  TS  are 
adminiftrative  in  nature.  Further,  the 
proposed  changes  would  not  result  in  any 
physicail  alteration  to  any  plant  system,  and 
there  would  not  be  a  change  in  the  method 
by  whi^  any  safety-related  system  performs 
ion. 

lore,  the  proposed  change  does  not 
e  possibility  of  a  new  or  different 
ident  frtim  any  accident 
previously  evaluated. 

c.  Do^  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  revisions  to  the  HBPP  TS  do 
not  afiapt  the  margin  of  safety  of  any  accident 
analysii  since  they  do  not  affect  the 
parameters  for  any  accident  analysis,  and 
have  no  effect  on  the  current  operating 
methotfelogies  or  actions  which  govern  plant 
perfomlance. 

Therefore,  the  proposed  change  does  not 
involve!  a  significant  reduction  in  a  margin  of 
safiety.  I 

The  piRC  staff  has  reviewed  the 
license's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standahis  of  50.92(c)  are  satisfied. 
There^re,  the  NRC  staff  proposes  to 
detemline  that  the  amendment  requests 
involve  no  significant  hazards 
consid  aration. 


its  funi 
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Local  Public  Document  Room 
location:  Humboldt  County  Library,  636 
F  Street.  Eureka,  California  95501 

Attorney  for  licensee:  Christopher  J 
Warner,  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

NRC  Branch  Chief:  ]ohn  H.  Austin 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  October 
29. 1993 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Limerick  Generating  Station,  Units  1 
and  2,  Technical  Specifications  to 
eliminate  the  Main  Steam  Line 
Radiation  Monitoring  System  high 
radiation  trip  function  for  initiating  1) 
an  automatic  reactor  scram  and 
automatic  closure  of  the  Main  Steam 
Line  Isolation  Valves,  and  2)  automatic 
closure  of  the  Main  Steam  Line  drain 
valves,  and  Main  Steam  and  Reactor 
Water  Sample  line  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specification 
(TS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
ofan  accident  previously  evaluated. 

The  proposed  TS  changes  involve 
eliminating  the  Main  Steam  Line  Radiation 
Monitoring  (MSLRM)  system  high  radiation 
trip  function  for  initiating  an  automatic 
reactor  scram  and  automatic  closure  of  the 
Main  Steam  Line  Isolation  Valves  (MSIVs). 
Main  Steam  line  drain  valves,  and  Main 
Steam  and  Reactor  Water  sample  line  valves. 
The  proposed  TS  changes  support 
installation  of  a  plant  modification  to  defeat 
portions  of  MSLRM  system  high  radiation 
trip  function  logic  circuitry  in  the  Reactor 
Protection  System  (RPS)  and  Primary 
Containment  and  Reactor  Vessel  Isolation 
Control  System  (PCRVICS).  Installation  of 
this  modification  will  not  adversely  impact 
the  operation  of  the  RPS  or  PCRVICS  with 
respect  to  performing  its  other  intended 
safety  functions.  The  proposed  TS  changes 
will  not  affect  the  operation  of  other  plant 
systems  or  equipment  important  to  safety. 
The  MSLRM  system  high  radiation  trip 
function  for  the  Mechanical  Vacuum  Pump 
(MVP)  will  be  retained.  The  safety 
assessment  and  justification  for  eliminating 
the  MSLRM  system  high  radiation  trip 
function  for  initiating  an  automatic  reactor 
scram  and  automatic  closure  of  the  MSIVs 
(are)  based  on  General  Electric's  (GE's) 
Topical  Report  NEDO-31400A.  "Safety 
Evahiation  for  Eliminatintg  the  Boiling  Water 
Reactor  Main  Steam  Line  Isolation  Valve 
Qosure  Function  and  Scram  Function  of  the 


Main  Steam  Line  Radiation  Monitor,"  and 
the  applicability  of  this  report  to  Limerick 
Generating  Station  (LGS).  Units  1  and  2.  By 
letter  dated  May  15, 1991.  the  NRC  approved 
this  topical  report  and  indicated  that  it  was 
acceptable  for  licensees  to  reference  this 
refwrt  as  the  basis  for  requesting  a  TS  change 
to  eliminate  the  MSLRM  system  high 
radiation  trip  functions  as  documented  in  the 
report  and  associated  NRC  Safety  Evaluation 
Report  (SER). 

The  safety  assessment  provided  in  N'EDG- 
31400A  can  also  be  applied  to  eliminate  the 
MSLRM  system  high  radiation  trip  function 
for  initiating  the  automatic  closure  of  the 
Main  Steam  line  drain  valves  although  this 
aspect  was  not  explicitly  evaluated  in  NEDO- 
31400A.  The  flow  from  these  valves 
ultimately  discharges  to  the  main  condenser 
as  do  the  MSIVs  and  therefore,  any 
radioactive  material  passing  through  these 
valves  would  be  processed  in  the  same 
fashion  as  that  passing  through  the  MSIVs. 
The  effects  of  eliminating  the  MSLRM  system 
high  radiation  trip  function  for  initiating  the 
closure  of  the  Main  Steam  and  Reactor  Water 
sample  line  valves  is  (are)  negligible.  The 
sample  lines  are  routed  to  a  sample  sink 
where  inlet  valves  installed  on  the  sample 
lines  are  normally  closed.  Additionally, 
downstream  of  the  inlet  valves  are  needle 
valves  designed  to  control  and  limit  sample 
line  flow.  The  sample  sink  is  enclosed,  and 
air  vented  &t>m  its  exhaust  hood  is  passed 
through  filters  prior  to  release  to  the 
environment.  There  is  the  potential  that  a 
minimal  amount  of  radioactive  material 
could  hp  released  to  the  environment  if  the 
sample  sink  inlet  and  needle  valves  failed  to 
properly  function.  This  potential  release  has 
been  evaluated  and  determined  to  a  small 
fraction  of  the  dose  limit  requirements 
specified  in  10  CFR  100. 

The  MSLRM  system  high  radiation  trip 
was  intended  to  function  in  response  to  a 
Control  Rod  Drop  Accident  (CRDA),  a  Design 
Basis  Accident  previously  evaluated. 
Although  the  CRDA  assumes  MSIV  closure, 
no  credit  was  taken  for  this  in  the  CRDA 
analysis  since  it  postulates  that  the 
radioactive  material  calculated  to  be  released 
frt>ro  the  fuel  is  transported  to  the  main 
condenser  prior  to  the  MSIVs  completely 
closing.  Furthermore,  the  probability  of  a  fuel 
failure  is  independent  of  the  operation  of  the 
MSLRM  system. 

The  Steam  Jet  Air  Ejectors  (SJAEs)  will 
continue  to  operate  to  remove  non- 
condensable  gases  from  the  main  condenser 
for  processing  by  the  Offgas  Treatment 
system.  The  Of%as  Treatment  system  will 
continue  to  function  as  designed  to  reduce 
offgas  radioactivity  levels  prior  to  release  to 
the  environment.  Eliminating  the  MSLRM 
system  high  radiation  isolation  functions  will 
improve  op)erational  flexibility  in  that  the 
main  condenser  will  be  available  to  aid  in 
decay  heat  removal.  Elimination  of  the 
MSLRM  system  high  radiation  trip  functions 
in  conjunction  with  proper  operation  of  the 
Of^as  Treatment  system  will  ensure  that  any 
radioactive  material  released  to  the 
environment  is  a  small  fraction  of  10  CFR 
100  limits.    . 

Therefore,  the  proposed  TS  changes 
associated  with  elimiuating  the  MSLRM 


system  high  radiation  trip  function  for 
initiating  an  automatic  reactor  scram  and 
automatic  closure  of  the  MSIVs,  Main  Steam 
line  drain  valves,  and  Main  Steam  and 
Reactor  Water  sample  line  valves  do  not 
involve  an  increase  in  the  probability  or 
consequences  ofan  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frxim  any  accident  previously 
evaluated. 

The  proposed  TS  changes  involve 
eliminating  the  MSLRM  system  high 
radiation  trip  function  for  initiating  an 
automatic  reactor  scram  and  automatic 
closure  of  the  MSIVs.  Main  Steam  Line  drain 
valves,  and  Main  Steam  and  Reactor  Water 
sample  line  valves.  The  proposed  TS  changes 
will  not  affect  the  ofieration  of  other  plant 
systems  or  equipment  impiortant  to  safety. 
The  associated  plant  modification  simply 
defeats  the  MSLRM  system  high  radiation 
trip  function  logic  circuitry  in  the  RPS  and 
PCRVICS.  The  RPS  and  PCRVICS  will 
continue  to  respond  in  performing  its  other 
design  intended  safety  functions.  The 
MSLRM  system  high  radiation  trip  function 
for  the  MVP  will  be  retained.  The  proposed 
TS  changes  do  not  involve  any  plant 
hardware  changes  that  could  introduce  any 
new  failure  modes  or  effects.  The  MSLRM 
system  radiation  monitors  will  remain  active 
to  initiate  Main  Control  Room  (MCR) 
annunciation  alarms.  Plant  procedures  will 
be  in  place  to  implement  the  appropriate 
mitigative  measures  in  response  to  a  MSLRM 
system  high  radiation  alarm  signal. 

The  SJAEs  will  continue  to  o(>erate  to 
remove  non-condensable  gases  from  the  main 
condenser  for  processing  by  the  Offgas 
Treatment  system.  The  Of^as  Treatment 
system  will  continue  to  function  as  designed 
to  reduce  offgas  radioactivity  levels  prior  to 
release  to  the  environment. 

Since  the  Design  Basis  Accident  analysis 
(i.e..  CRDA)  does  not  credit  the  MSLRM 
system  high  radiation  trip  function  for 
reducing  the  radiological  consequences  of  the 
postulated  accident,  the  proposed  TS 
changes  have  effectively  been  evaluated  and 
are  included  in  the  existing  analysis.  That  is, 
the  CRDA  analysis  already  assumes  that  the 
radioactive  material  released  from  the  failed 
fuel  is  immediately  transported  to  the  main 
condenser  prior  to  the  MSIVs  completely 
closing. 

The  safety  assessment  and  assumptions 
documents  in  GE  Topical  Report  NEDO- 
31400A  provide  the  basis  for  eliminating  the 
MSLRM  system  high  radiation  trip  function 
for  initiating  an  automatic  reactor  scram  and 
automatic  closure  of  the  MSIVs.  The  safety 
assessment  provided  in  IMEDO-31400A  can 
also  be  applied  to  eliminate  the  MSLRM 
system  high  radiation  trip  function  for 
initiating  the  closure  of  the  Main  Steam  Line 
drain  valves,  since  any  radioactive  material 
passing  through  these  valves  would  be 
processed  in  the  same  foshion  as  that  passing 
through  the  MSIVs.  Eliminating  the  MSLRM 
system  high  radiation  trip  function  for 
initiating  the  closure  of  the  Main  Steam  and 
Reactor  Water  sample  line  valves  will  have 
a  negligible  impact.  The  sample  lines  are 
routed  to  a  sample  sink  where  inlet  valves 


installed  on  the  sample  lines  are  normally 
closed.  Downstream  of  the  inlet  valves  an 
needle  valves  designed  to  control  and  limit 
sample  line  flow.  The  sample  sink  is  located 
in  the  Reactor  Enclosure  and  is  enclosed,  and 
air  vented  frtim  its  exhaust  hood  is  passed 
through  filters  prior  to  release  to  the 
environment.  The  Reactor  Enclosure 
ventilation  duct  radiation  monitor  samples 
air  from  the  sample  sink  hood  exhaust,  and 
will  isolate  the  Reactor  Enclosure  ventilation 
system  if  the  radiation  levels  exceed  the 
monitor's  setpoint.  There  is  the  potential  that 
a  minimal  amount  of  radioactive  material 
could  be  released  to  the  environment  through 
this  flowpath  if  the  sample  sink  inlet  and 
needle  valves  failed  to  properly  function. 
This  (Kitential  release  has  been  evaluated  and 
determined  to  a  small  fraction  of  the  dose 
limit  requirements  specified  in  lOCFRlOO. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  to  eliminate  the 
MSLRM  system  high  radiation  trip  function 
for  initiating  an  automatic  reactor  scram  and 
automatic  closure  of  the  MSIVs.  Main  Steam 
line  drains  valves,  and  Main  Steam  and 
Reactor  Water  sample  line  valves  do  not 
change  the  conclusion  reached  iathe  LGS 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  that  the  calculated  radiological 
consequences  of  the  bounding  Design  Basis 
Accident  (i.e..  CRDA]  will  not  exceed  the 
dose  limit  requirements  established  by  10 
CFR  100.  The  proposed  TS  changes  will 
improve  the  overall  reliability  of  the  plant 
when  compared  to  the  existing  system  lineup 
configuration,  since  it  will  reduce  the 
potential  ofan  unnece<!sary  plant  transient 
occurring  as  a  result  of  an  inadvertent  MSIV 
closure. 

A  reliability  assessment  analysis  was 
performed  to  evaluate  the  effects  of 
eliminating  the  MSLRM  system  high 
radiation  reactor  scram  function  on  reactivity 
control  failure  fr^uency  and  core  damage 
frequency  in  GE  Topical  Report  NEDO- 
31400A.  This  analysis  indicated  that  there  is 
a  negligible  increase  in  reactivity  control 
fi^uency  with  the  elimination  of  the 
MSLRM  trip  function.  However,  this  increase 
is  compiensated  for  by  the  reduction  in 
transient  initiating  events  (i.e..  inadvertent 
reactor  scrams).  This  reduction  in  transient 
initiating  events  represents  a  reduction  in 
core  damage  frequency  and  thus,  results  in  a 
net  improvement  in  safety. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 
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Attorney  for  licensee:  J.  W.  Durham. 
St.,  Ekquira,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
CkRnpany,  2301  Maricet  Street, 
Philadelphia,  Pennsylvania  19101 

MFTC  Project  Director:  Larry  E. 
Nicholson,  Acting 

Philadetpliia  Electric  Company.  Docket 
Nos.  50-352  and  50-353,  limerick 
Generating  Station,  Units  1  and  2, 
Montgomeiy  Coonty,  Pennsylvania 

Date  of  amendment  request: 
November  30, 1993 

Description  of  amendment  request- 
The  amendment  would  extend  the 
surveillance  interval  of  the  primary 
containment  drywell-to-suppression 
chamber  bypass  leak  test  imm  the 
current  18-month  interval  as  required  by 
Technical  Specification  (TS) 
Surveillance  Requirement  4.6.2.1.d  to  a 
40  +/-  10-month  interval.  This  change 
would  allow  the  dryweil-to-suppression 
chamber  bypass  test  to  coincide  with 
the  10  CFR  50,  Appendix  J.  Type  A  test 
(i.e..  Containment  Integrated  Leakage 
Rate  Test  (OLRT))  interval 

Basis  foii  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  offthe 
issue  of  no  significant  hazards         * 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Spedncations 
(TS)  chants  do  not  involve  a  ligniflcant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  failure  effects  that  are  potentially 
created  by  the  proposed  Technical 
Specirications  (TS)  changes  have  been 
considered.  The  accident  which  is 
potentially  negatively  impacted  by  the 
proposed  TS  changes  are  any  Lass  of  Coolant 
Accident  [LOCA]  inside  primary 
containment  with  or  without  offsite  po%ver 
available. 

The  proposed  TS  changes  increase  the 
surveillance  interval  of  the  drywell-to- 
suppression  chamber  bypass  leak  test 
required  by  TS  Section  4.6.2.1.d.  and  will 
require  that  an  additional  test  be  performed 
on  the  downcomer  vacuum  breakers 
assemblies.  The  primary  containment 
structure  and  associated  equipment  are  not 
considered  to  be  accident  initiators,  they  act 
to  mitigate  the  consequences  of  an  accident 
There  are  no  physical  or  operational  changes 
being  made  as  a  resuh  of  these  proposed 
changes.  Therefore,  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  is  not  increasad. 

There  is  a  potential  increased  risk  that  an 
increase  in  the  bypass  leakage  may  go 
undetected  for  the  duration  of  the  proposed 
extension  of  the  interval  between  the 
performance  of  the  drywell-to-suppression 
chamber  bypass  leak  lest.  However,  as 
discussed  below,  the  increased  risk  is 
considered  to  tw  negligible  due  to  tlie  design 
of  the  diaphragm  structure  and  past  test  data. 


Therefore,  we  have  coochided  that  the 
probability  of  bypuaa  ieakage  exceediag  the 
alkiww]  v^ue  is  not  iocreuad  as  a  result  of 
the  propoabd  TS  rhM»gp« 

The  pn4oaed  TS  cfaaBRBs  will  extend  the 
surveillan^B  iMerval  for  die  drywelMo- 
suppressioki  chamber  bypass  leak  test  from 
18  months  to  40  -f  /  -  10  months.  These 
proposed  changes  would  allow  this  test  to  be 
performed  at  the  same  interval  as  the 
10CFR5O.  Appendix  J,  Type  A  test  (i.e.. 
Containment  Integrated  Leakage  Rate  Test 
(CILRT)).  Ui  addition,  tlae  propoeed  changes 
will  add  ait  additional  suiveiilaDcs 
requireme^  to  be  performed  am  the  vacuum 
breaker  asflBmblies  during  reftieliag  niitnyi 
when  the  dryweU-io-cuppression  chamber 
bypass  leaf  test  is  not  required  to  he 
parfonnedJ  The  piupused  TS  chenges  do  not 
increase  the  ooneequences  of  an  accident 
previouslyievaluated.  This  is  based  on  the 
evaluation  summarized  below  that 
demonstrates  that  the  overall  impact,  if  any, 
on  the  plaat  containment  integrity  is 
negligiUe.  Furthermore,  the  performance 
history  for  the  previous  LGS  bypass  leak  tests 
does  not  indicate  any  time  based  feihires. 
The  proposed  TS  changes  also  include  a 
change  to  the  frequency  of  testing,  if  two 
consecutiv4  tests  foil,  from  once  every  nine 
(9)  monthsjto  oace  every  24  months  in  order 
to  coincide  with  the  24  month  refueling 
cycle.  Tfaiaichange  has  no  impact  on  the 
consequences  of  an  accident  based  on 
maintaining  the  original  requirement  to 
increase  the  frequency  of  testing  if  two 
ooosecutive  bypass  leak  tests  fail,  and 
maintaining  a  TS  requirement  for  the  NRC  to 
review  the  schedule  for  subsequent  tests. 

During  a  LOCA  inside  containment, 
potential  leak  paths  between  the  drywell  and 
suppression  chamber  airspace  could  result  in 
excessive  (unlainroent  pressures,  since  the 
steam  flowjinto  the  airspace  would  bypass 
the  heat  sitfk  capabilities  of  the  suppression 
pool.  The  (sntainmeni  pressure  response  to 
the  postulated  bypass  leakage  can  be 
mitigated  by  mamially  actuating  the 
suppressioa  chamber  sprays.  Accordingly, 
since  the  sprays  are  manually  actuated,  an 
analysis  w^  performed  to  show  that  the 
operator  h^  sufficient  time  to  initiate  the 
sprays  prior  to  exceeding  the  conuinment 
design  pressure.  This  analysis  is  described  in 
section  6.2.i1.1.5  of  the  LGS  Updated  Pinal 
Safety  Analysis  Report  (UFSAR).  The 
analysis  is  wsed  on  a  small  break  LCXZA 
inside  coni  linment  with  a  differential 
pressure  be  tween  the  drywell-to-suppression 
chamber  equal  to  the  static  pressure  due  to 
downcomer  submergence.  The  analysis 
concludes  that  the  containment  design 
pressure  of  55  psig  will  be  reeched  in  over 
30  minutes  from  the  onset  of  a  srmll  break 
LOCA  assuming  a  drywell-to-suppression 
chamber  byjpass  flow  area  (La.,  A/square  root 
of  k)  equal  ^  7.20  in^  widiout  operator 


interventioi 
TS  Limi 
3.6.2.1.b 
altowable 
value  of  7 


Condition  for  Operation 
iservatively  specifies  a  maximum 
pass  area  of  10  %  of  the  design 
^   in'.  This  TS  limit  provides  an 
additional  safety  factor  of  10  above  the 
conservatism  taken  in  the  steam  bypess 
analysis  (i.e.,  0.720  in').  The  dryweil-to- 
suppressioa  chamber  bypass  leak  test 


required  by  TS  Surveillance  Requirement 
4.6.2.1  d  verifies  that  the  actual  bypass  Hew 
area  is  less  than  or  equal  to  the  TS  limH  of 
a720  ini.  The  bypesa  leakage  lest  ensures 
that  degradation  ia  the  measured  tiypess  area 
is  identified  and  conected  to  ensure 
containment  integrity  during  LOCA  events. 
The  potential  bypass  leak^  paths  can  be 
divided  into  two  categories  as  described 
below. 

1)  Leakage  pathways  other  than  those 
associated  with  the  drywell-to-suppression 
chamber  vacuum  breaker  assemblies  such  as 
diaphragm  floor  penetrations  (i.e.. 
downcomer  and  Safcty/Rdief  Valve  (SRV) 
discharge  line  penetratioasl,  cracks  ia  the 
diaphragm  floor  and/or  liner  plate,  and 
cracks  in  the  downcomers  and  SRV  discharge 
lines  that  pass  through  the  suppressioa 
chamber  airspace. 

2)  The  four  sets  of  drywell-to-suppressi(xi 
chamber  vacuum  breaker  assemblies. 

All  other  potential  bypass  leakage 
pathways  have  at  least  two  isolation  valves 
in  the  potential  leakege  path.  These  valves 
are  high  quality  leak-tight  containment 
isolation  valves  that  are  nonmaliy  closed  and 
receive  an  isolation  signal  to  ck»e.  All  Air 
Operated  Valves  (AOVs)  in  these  paths  fail 
closed. 

Several  plant  design  features  and  the 
bypass  leak  test  data  measured  to  date 
confirm  that  the  leakage  from  other  than  the 
vacuum  breaker  assemblies  is  negligible  and 
indicates  that  this  lealuge  will  continue  to  be 
negligible  for  the  proposed  increased 
duration  between  tests.  All  pressure 
boundary  penetrations  between  the  dryweJl 
and  the  suppression  chamber  are  welded 
except  the  vacuum  breaker  valves  and  the 
blind  flanges  closing  10  spare  nozzles  in  the 
downcomers.  All  pressure  boundary 
penetrations  between  the  drywell-to- 
suppression  chamber  have  been  fabricated, 
erected,  and  inspected  in  accordance  with 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Code,  Section  HI. 
Subsection  NC,  1971  Edition,  with  the 
exception  of  the  tees  supporting  the  vacuum 
breakers. 

The  downcomer  and  SRV  discharge  lines 
penetrate  through  the  diaphragm  sl^  and 
terminate  in  the  suppression  pool.  A  steel 
ring  plate  is  welded  to  the  outside  of  the 
downcomers.  The  downcomer/ring  plate 
assemblies  are  embedded  in  the  diaphragm 
slab  with  the  top  surface  of  the  ring  plate 
flush  with  the  drywell  side  of  the  diaphragm 
slab.  All  connections  are  welded  to  form  a 
continuous  steel  membrane  between  the  liner 
plate  and  downcomer  penetrations.  The  SRV 
discharge  lines  are  routed  through  welded 
flued  beads  at  the  diaphragm  floor.  The  flued 
head  design  and  construction  are  similar  to 
the  downcomer  penetrations  and  also 
provide  a  continuous  steel  barrier.  The 
downcomer  and  SRV  discharge  lines  are 
designed  and  constructed  to  safety-related 
requirements.  In  addition,  they  are  designed 
for  all  postulated  loading  conditions, 
including  seismic,  hydroidynamic,  pressure, 
and  temperature  loads.  The  conservative 
design  requirements  ensure  that  the  SRV 
discharge  and  the  downcomer  lines  will  not 
contribute  to  bypass  leakage. 

The  diaphragm  floor  is  a  reinforced 
concrete  slab  approximately  3.5  feet  thick. 
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The  drywell  side  surface  of  the  diaphragm 
slab  is  capped  with  a  1/4  inch  thick  carbon 
steel  liner  plate.  The  liner  plate  and 
diaphragm  slab  provide  a  barrier  against  the 
potential  for  bypass  leakage  through  the 
diaphragm  floor.  The  structural  integrity  of 
the  diaphragm  floor  and  penetrations  was 
demonstrated  during  the  pre-operational  test 
program.  The  drywell  was  pressurized  to  a 
drywell-to-suppression  chamber  differential 
pressure  of  above  30  psid,  which  envelopes 
the  maximum  drywell-to-suppression 
chamber  differential  pressure  postulated  to 
occur  during  LOCA  conditions. 

There  have  been  six  Unit  1  and  three  Unit 
2  bypass  leak  tests  performed  in  accordance 
with  TS  Surveillance  Requirement  4.6.2.1.d. 
These  tests  were  conducted  at  a  drywell-to< 
suppression  chamber  differential  pressure  of 
at  least  4.0  psid.  The  measured  leakage  area 
includes  leakage  horn  both  the  vacuum 
breakers  and  sources  other  than  vacuum 
breakers. 

In  all  cases,  the  measured  lealiage  is 
signiflcantly  less  than  the  TS  and  design 
values.  The  maximum  measured  leakage 
areas  are  0.0400  in'  and  0.0111  in'  for  Unit 

1  and  Unit  2,  respectively;  or  5.56%  and  1.55 
%,  respectively,  of  the  TS  limit.  The  average 
values  are  0.0180  in'  for  Unit  1  and  0.0107 
in'  for  Unit  2;  or  2.5%  and  1.49%, 
respectively,  of  theTS  limit  of  0.720  in'.  The 
minimum  measured  leakage  areas  are  0.0  in' 
and  0.0100  in'  for  Unit  1  and  Unit  2. 
respectively,  or'0%  and  1.3  %,  respectively, 
of  the  TS  limit  Clearly,  the  test  data  conflrm 
that  the  bypass  leakage  measured  to  date  at 
LGS  has  been  negligible. 

In  addition,  we  have  obtained  bypass 
leakage  data  from  the  Pennsylvania  Power 
and  Light  Company,  Susquehanna  Steam 
Electric  Station  (SSES),  Units  1  and  2,  which 
also  has  Mark  II  containments  with  the 
Anderson  Greenwood  vacuum  breakers  (i.e., 
the  same  manufacturer  as  the  vacuum 
breakers  installed  in  the  LGS,  Unit  1  and 
Unit  2  contaiimients)  and  therefore  the  data 
is  applicable  to  LGS.  The  maximum  bypass 
leakage  area  for  the  SSES  Unit  1  containment 
was  0.037  in',  and  0.009  in'  for  the  SSES 
Unit  2  containment,  or  4.81%  and  1.17%, 
respectively,  of  the  SSES  TS  limit.  Approval 
for  a  similar  TS  change  for  SSES,  Units  1  and 

2  was  issued  by  the  NRC  by  letter  dated 
August  11, 1993. 

The  remaining  and  most  likely  source  of 
potential  bypass  leakage  is  the  four  sets  of 
drywell-to-suppression  chamber  vacuum 
breakers.  Each  set  consists  of  two  vacuum 
breakers  in  series,  flange  mounted  to  a  tee  off 
the  downcomers  in  the  suppression  chamber 
airspace.  The  drywell-to-suppression 
chamber  bypass  leak  test  is  currently 
required  by  TS  Surveillance  requirement 
4.6.2.1.d  to  be  completed  during  each 
refoeling  outage  and  the  results  are  used  to 
verify  that  the  total  bypass  area,  including 
that  due  to  the  vacuum  breakers,  meets  the 
TS  limit  If  maintenance  has  been  performed 
on  the  vacuum  breakers,  this  test  also  serves 
as  a  post-maintenance  vacuum  breakers 
leakage  area  test 

The  proposed  TS  changes  decrease  the 
frequency  of  the  drywell-to-suppression 
chamber  bypass  leak  test  The  diywell-to- 
suppression  chamber  bypass  leak  test  data 


obtained  following  vacuum  breakers 
maintenance  cannot  be  utilized  to  determine 
vacuum  breakers  leakage  reliability  over  the 
duration  of  the  proposed  test  interval 
extension.  To  address  this  concern  and 
collect  additional  vacuum  breakers  leakage 
data,  the  proposed  TS  changes  include  an 
additional  requirement  to  perform  a  vacuum 
breaker  leakage  test  as  described  below. 

The  leakage  test  will  be  conducted  on  each 
set  of  vacuum  breakers  (i.e.,  four  vacuum 
breakers  sets  per  unit)  during  each  refueling 
outage  when  the  drywell-to-suppression 
chamber  bypass  \eak  test  would  not  be 
required  to  be  performed.  If  maintenance  is 
performed  on  the  vacuum  breaker 
assemblies,  this  additional  test  will  be 
performed  post-maintenance  to  verify  that 
the  leakage  is  acceptable.  This  test  will  be 
conducted  at  a  drywell-to-suppression 
chamber  differential  pressure  of  4.0  psid  (i.e., 
the  same  as  differential  pressure  required  for 
the  drywell-to-suppression  chamber  bypass 
leak  test)  by  either  pressurizing  the  drywell 
side  of  the  vacuum  breakers  or  inducing  a 
vacuum  on  the  suppression  chamber  side  of 
the  vacuum  breakers.  The  acceptance  criteria 
for  the  vacuum  breaker  leakage  tests  will  be 
as  follows.  The  total  vacuum  breaker  leakage 
areas  for  all  four  sets  of  vacuum  breakers  will 
be  less  than  or  equal  to  24%  of  the  TS  limit 
(i.e.,  0.24  X  0.720  in'  >  0.173  in').  This 
proposed  acceptable  vacuum  breaker  lealiage 
area  provides  a  76%  margin  to  the  TS  limit 
to  account  for  the  leakage  paths  other  than 
the  vacuum  breakers.  As  described  above, 
previous  bypass  leakage  testing  measured  a 
maximum  bypass  leakage  area  of  5.56%  of 
the  TS  limit  The  76%  margin  is  sufficiently 
large  to  accommodate  the  other  expected 
leakage  sources.  In  addition,  each  set  of 
vacuum  breakers  will  be  limited  to  a  leakage 
area  twice  the  assumed  leakage  from  a  single 
vacuum  breaker  set,  assuming  the  leakage 
area  is  evenly  distributed  among  the  four  sets 
of  vacuum  breakers  (i.e.,  four  sets  equate  to 
24%  of  the  TS  Limit  where  each  set  is  6% 
and  twice  this  total  is  12%  of  the  TS  Limit). 
This  allows  a  lealiage  of  less  than  or  equal 
to  0.0865  in'  (i.e..  (0.173  in'  divided  by  4  seU 
of  vacuum  breakers)  x  (a  factor  of  2  times  the 
acceptable  total)  -  0.0865  in')  for  an 
individual  set  of  vacuum  breakers.  This 
criterion  is  stipulated  to  identify  individual 
sets  of  vacuum  breakers  with  higher  leakage 
area. 

The  drywell-to-suppression  chamber 
bypass  leak  test  data  obtained  during 
previous  testing  at  LGS  demonstrates 
conformance  by  a  large  margin  compared  to 
the  TS  and  design  leakage  requirements.  The 
test  data  indicates  that  there  is  negligible  risk 
that  the  bypass  leakage  will  change  adversely 
in  future  years.  Furthermore,  the  proposed 
test  frequency  is  judged  to  be  acceptable 
based  on  the  risk  of  the  leakage  sources  other 
than  the  vacuum  breakers  being  essentially 
equivalent  to  that  of  the  rest  of  the  primary 
containment  structure,  which  is  leak  tested 
(i.e.,  QLRT)  every  40  W-  10  months  as 
required  by  TS  Surveillance  Requirement 
4. 6.1. 2. a.  A  bypass  leak  test  will  be 
developed  and  conducted  to  verify 
acceptable  vacuum  breaker  bypass  leakage 
areas  for  those  outages  when  the  bypass  leak 
test  will  not  be  required  to  be  performed.  The 


proposed  vacuum  breaker  leakage  test  with 
stringent  acceptance  criteria,  combined  with 
other  negligible  leakage  areas,  provide  an 
acceptable  level  of  assurance  that  the  bypass 
leakage  can  be  measured  and  an  adverse 
condition  can  be  detected  and  corrected  such 
that  the  existing  level  of  confidence  that  the 
primary  containment  will  function  as 
required  during  a  LOCA  is  maintained. 

Therefore,  the  proposed  TS  changes  will 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  projKJsed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  involve  the 
drywell-to-suppression  chamber  bypass  leak 
test  frequency.  There  are  no  physical  or 
operational  changes  as  a  result  of  these 
proposed  changes.  These  proposed  changes 
include  the  requirement  to  fwrform  an 
additional  surveillance  test  on  the  vacuum 
breaker  assemblies,  applying  a  differential 
pressure  of  4.0  psid  which  is  the  same 
differential  pressure  as  currently  required  by 
TS  for  the  djywell-to-suppression  chamber 
bypass  leak  test.  This  required  test  will 
ensure  that  acceptable  vacuum  breaker 
leal^e  is  maintained  during  those  intervals 
when  the  drywell-to-suppression  chamber 
bypass  leak  test  is  not  required  to  be 
performed.  Furthermore,  the  affected 
structure  (i.e.,  primary  containment)  acts  as 
an  accident  mitigator  and  not  as  an  accident 
initiator.  Accordingly,  the  possibility  of  a 
different  type  of  malfunction  of  equipment  or 
the  possibility  of  an  accident  of  a  different 
type  is  not  introduced. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  drywell-to-suppression  chamber 
bypass  leak  test  data  obtained  during 
previous  testing  at  LGS  demonstrates 
conformance  by  a  large  margin  to  the  TS  and 
design  lealiage  requirements.  The  test  data 
indicate  that  there  is  negligible  risk  that  the 
bypass  leakage  will  change  adversely  in 
future  years.  Furthermore,  the  proposed  test 
frequency  is  judged  to  be  acceptable  based  on 
the  risk  of  sources  of  leakage  other  than  the 
vacuum  breakers  being  essentially  equivalent 
to  that  of  the  rest  of  the  primary  containment 
structure,  which  is  tested  every  40  ♦  /  -  10 
months.  A  bypass  leak  test  will  be  developed 
and  conducted  to  verify  acceptable  vacuum 
breaker  bypass  leakage  areas  for  those 
outages  when  the  bypass  leak  test  will  not  be 
required  to  be  performed.  The  proposed 
vacuum  breaker  leakage  test  with  stringent 
acceptance  criteria,  combined  with  the  other 
negligible  potential  leakage  areas,  provide  an 
acceptable  level  of  assurance  that  the  bypass 
leakage  can  be  measured  and  an  adverse 
condition  can  be  detected  and  corrected  such 
that  the  existing  levels  of  confidence  that  the 
primary  containment  will  function  as 
required  during  a  LOCA  is  maintained. 

Therefore,  the  consequences  of  an  accident 
are  not  impacted  by  this  change  and 
containment  integrify  during  a  LOCA  will  be 
maintained. 
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Tlierefore,  the  proposed  TS  chaises  do  oot 
involve  a  reduction  in  «  maigin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W.  Durham,  . 
Sr.,  Esquire.  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NBC  Project  Director:  Lany  E. 
Nicholson,  Acting 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Debnarva  Power  and  Li^  Conpaay, 
and  Atlantic  City  Electric  CooipaBy, 
Dockets  Nos.  50-277  and  50-278.  Peadi 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
November  17, 1993 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  changes  to  Surveillance 
Requirements  would  eliminate 
unnecessary  emergency  diesel  generator 
(EDG)  testing  when  a  diesel  generator  or 
an  ofiisite  power  source  becomes 
inoperable.  The  proposed  change  would 
reduce  the  stresses  on  the  diesel 
generators  caused  by  unnecessary 
testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

t.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  implementation  of  the 
proposed  TS  change,  which  would  delete  the 
requirement  to  demonstrate  the  operability  of 
an  otherwise  operable  EDG  once  the  potential 
for  a  common  cause  bilure  has  been 
dismissed,  does  not  affect  the  design  or 
performance  characteristics  of  an  EDG. 
Similarly,  deleting  the  requirement  to 
demonstrate  the  operability  of  EDGs  when  an 
ofbite  power  source  is  inoperable  does  not 
aSact  the  design  or  perfannance 
chaiactsristics  of  an  EDG.  Tberefon,  the 
EDGt  will  nmintain  their  ability  to  perform 
their  design  hmclion.  The  EDGs  are  not 
assiuned  to  be  an  initiator  of  any  analysed 
event.  The  role  of  tbe  EDGs  ia  the  mitigation 
of  aocideat  oonsequenoes.  Therefore,  this 
proposed  TS  change  does  not  increase  the 


probabilij^  of  an  accident  previously 
evaluat 

The  consequences  of  an  accident 
previously  evaluated  could  be  affected  by  the 
proposed  TS  change.  As  described  above, 
implementation  of  the  proposed  change  will 
resuh  in  tne  EDGs  maintaining  their  ability 
to  perforri  their  design  function.  Excessive 
testing  of  EDGs  can  cause  reduced  reli^lity. 
Precluding  unnecessary  testing  of  operable 
EDGs  wilfimprove  EDG  reliability  and 
thereby  have  an  overall  positive  affect  on 
plant  safety.  Therefore,  this  proposed  TS 
change  dqes  not  increase  the  consequences  of 
an  accident  previously  evaluated. 

2.  The  j  roposed  change  does  not  create  tfie 
possibilit  of  a  new  or  different  kind  of 
accident  I  :om  any  accident  previously 
evaluated  l>ecause  implementation  of  the 
proposed  TS  change  will  not  involve 
physical  t  banges  to  plant  systems,  structures, 
or  compo  lents  (SSC).  The  design  or 
performai  ce  characteristics  of  tbe  EDG  will 
not  be  affi  cted  by  the  proposed  change.  The 
proposed  change  does  not  introduce  any  new 
modes  of  )lant  operation  or  make  any 
changes  t(  i  system  setpoints  which  would 
initiate  a  i  tew  or  different  kind  of  accident. 
Therefore  the  possibility  of  a  new  or 
different  iind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

3.  The  Proposed  change  does  not  involve 
a  signiricant  reduction  in  a  margin  of  safety 
because  tie  proposed  TS  change  does  not 
affect  the  design  or  performance  of  any  EDG. 
The  change  will  increase  EDG  reliability  by 
reducing  the  stresses  on  the  EDG  from 
unnecessiry  testing.  This  will  result  in  an 
overall  increase  in  plant  safety.  Therefore, 
the  propKxed  change  does  not  involve  a 
significant  reduction  in  a  maigin  of  safety. 

The  NkC  staff  has  reviewed  the 
licensee'  >  analysis  and,  based  on  this 
review,  i ;  appears  that  the  three 
standard^  of  10  CFR  50.92(c)  are 
satisGed,,  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendm  »nt  request  involves  no 
significa  it  hazards  consideration. 

Local ,  *ublic  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGION  AL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisbu  -g,  Pennsylvania  17105. 

Attorn  ryfor  licensee:  ].  W.  Durham, 
Sr.,  Esqu  re,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Compan  '.  2301  Market  Street, 
Philadel  thia,  Pennsylvania  19101 

NRC  P  roject  Director.  Charles  L 
Miller 


Philadelphia  Efedric  Company.  Pnbiic 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docketa  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Po%ver  Station,  Units 
Nos.  2  and  3,  York  County, 
Penns3rlvania 

Date  of  application  for  amendments: 
November  19, 1993 

Description  of  amendment  request: 
The  proposed  change  would  eliminate 
the  listing  of  specific  position  titles  for 
the  Plant  Operations  Review  Committee 
(PORC)  composition  in  favor  of  allowing 
the  Plant  Manager  to  appoint  PORC 
members.  This  would  eliminate  the 
need  to  change  the  Technical 
Specifications  (TSs)  in  the  future 
whenever  a  position  title  is  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  tbe 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  TS  change  is 
administrative  in  nature.  Tbe  PORC  member 
titles  will  be  removed  from  the  TS  to 
facilitate  not  requiring  that  a  TS  change  be 
submitted  for  NRC  approval  when  position 
titles  change.  PORC  member  qualifications 
will  continue  to  be  consistent  with  those 
required  for  the  Facility  Staff  and  meet  or 
exceed  Sections  4.2,  4.4,  or  4.6  of  ANSI 
N18.1-1971.  The  proposed  change  ensures 
that  PORC  will  continue  to  be  comprised  of 
personnel  involved  in  daily  plant  activities 
who  are  experienced  individuals  with  Varied 
expertise.  By  maintaining  the  qualification 
requirements  for  members  of  PORC  who 
represent  various  areas  of  expertise,  PORC 
will  continue  to  fulfill  its  requirements 
specified  in  TS  Section  6.5.1.6.  Tbe  proposed 
change  does  not  involve  any  physical 
changes  to  plant  systems,  structures,  or 
components  (SSC).  or  the  manner  in  which 
these  SSC  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore,  the 
proposed  TS  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  tbe 
possibility  of  a  new  or  different  kind  of 
accident  frtmi  any  acddent  previously 
evaluated  because  implementation  of  tlw 
proposed  TS  change  will  not  involve 
physical  changes  to  plant  SSC  or  the  manner 
in  which  these  SSC  are  operated,  maintained, 
modified,  tested  or  inspected.  The  proposed 
change  does  not  iatioduce  any  new  modes  of 
plant  operetJOQ  or  make  any  changes  to 
system  setpoints  which  would  initiate  a  aew 
or  diOoeot  kind  of  accident.  Tlwrefora,  die 
possibility  of  a  new  or  difCerent  kind  of 
accident  froni  any  accident  previously 
evaluated  is  not  created. 
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3.  The  proposed  change  does  not  involve 
a  significant  reduction  hi  a  margin  of  safety 
because  the  proposed  TS  change  is 
administrative  in  nature  by  providing 
internal  flexibility  in  changing  organizational 
titles  and  does  not  reduce  the  PORC  function 
or  responsibilities.  PORC  will  continue  to  be 
filled  by  appropriately  qualified  personnel 
who  have  a  variety  of  expertise.  The  change 
does  not  affect  tbe  plant  material  condition, 
operation,  or  accident  analyses.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia.  Pennsylvania  19101 

NRC  Project  Director  Charles  L. 
Miller 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Fariey  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
November  24, 1993 

Description  of  amendments  request. 
The  proposed  changes  to  the  Technical 
Specification  will  relocate  the  reactor 
trip  system  and  engineered  safety 
feature  actuation  system  response  time 
limits  from  the  TS  to  the  Final  Safety 
Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
Kcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  Dot  involve  a 
significant  increase  in  the  prot>ability  or 
consequences  of  an  accident  previous^ 
evaluated.  Tbe  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  change  to  the  confrgunition  or  method  of 
operation  of  wy  plant  equipment  used  to 
mitigate  the  consequences  of  an  accident. 
Also,  tbe  proposed  changes  do  not  alter  the 
conditions  or  aasumptioDs  In  any  of  dw 
FSAR  accident  analyses.  Since  the  FSAK 
accident  analyses  remain  bounding,  the 
radiological  consequences  previously 
evaluated  are  not  adversely  affected  by  the 
proposed  changes.  Therefore,  the  proposed 
changes  do  not  involve  a  significam  increase 


in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  diffstent  kind  of 
accident  from  any  accident  previously 
evaluated.  Tbe  proposed  changes  are 
administrative  in  nature  and  c&  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  used  to 
mitigate  the  consequences  of  an 
accident-Accordingly,  no  new  hilure  modes 
have  been  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  bilure  been  identified  as  a 
resuh  of  the  proposed  changes.  Therefore,  tbe 
proposed  changes  do  not  create  the 
possibility  of  ■  new  or  differem  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  are  administrative  in 
nature  and  will  continue  to  ensure  that  the 
response  times  for  the  fTTS  and  E^AS 
instrumentation  do  not  exceed  the  limtu 
assumed  in  the  accident  analyses.  As  a  result 
of  the  proposed  changes,  response  time  limits 
for  the  RTS  and  ESFAS  will  be 
administratively  controlled  in  accordance 
with  the  provisions  of  10  CFR  50.59.  thus 
eliminating  an  unnecessary  burden  of 
governmental  regulation  without  reducing 
protection  for  public  health  and  safety. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan.  Alabama 
36302 

Attorney  for  licensee:  lames  H.  Miller, 
in,  Esq.,  Batch  and  Bingham,  Post  Offtoe 
Box  306, 1710  Sixth  Avenue  North. 
Birmingham,  Alabama  35201 

NRC  Project  Director  S.  Singh  Bajwa 

Tenneaaee  Valley  Aalhority  (TV  A), 
DockH  Noe.  5G-2S9,  S«-260  and  50-296, 
Browns  Feny  Nadear  Plant  (BFN), 
Units  1, 2,  and  X  Limestone  County. 
Alabama 

Date  of  amendment  request: 
September  30, 1993  (TS  337) 

Description  of  atnendment  request: 
The  proposed  amendments  provide  an 
administrative  vehicle  for  siodifying  a 
condition  of  the  facility  operating 
license  for  each  of  dw  BFN  noits.  The 
condition  requires  the  licensee  to 
implement  and  maintain  in  effect  all 
provisions  of  the  "Fire  Protection 
Program  (FPP)"  and  lists  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 


staff  safety  evaluation*  (SEi  approving 
the  FPP.  If  the  «aff  approves  of  a 
revision  currently  umter  review  to  an 
element  of  the  FPP,  the  "Appendix  R 
Safe  Shutdown  Program  (Sa»)".  the 
proposed  amendments  would  add  the 
staff  SE  documenting  approval  of  the 
revised  SSP  to  the  above  listing  of  SEs 
in  each  facility  operating  license.  Tbe 
current  SSP  is  dirscted  toward  the  safe 
shutdown  of  only  one  operating  plant 
(Unit  2).  Tbe  revised  SSP  would  be 
directed  toward  the  safe  shutdown  of 
two  operating  planU  (Units  2  and  3). 

Additionally,  the  proposed 
amendments  add  tlw  definition  of  tbe 
SSP  to  Section  1.0  of  the  Unit  3 
Technical  Specifications  (TS). 

Basis  for  proposed  no  significant 
hazards  consideration  detetminatioa: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysts  of  the 
issue  of  no  s^ificant  hazards 
consideration,  which  is  preaenled 
below: 

1  The  propoaed  amendment  does  not 
involve  a  si^iQcant  incraese  in  tite 
probability  or  consequences  of  an  acddenl 
previously  evaluated. 

This  proposed  change  is  administrative  ia 
nature.  The  proposed  change  is  being  made 
to  revise  the  license  condition  to  re£ct  a 
combined  Unit  2  and  3  Appendix  R  Safe 
Shutdown  Program  following  NRC  approvaL 
Compliance  with  the  applicable  Appendix  R 
requirements  is  ensured  through 
implementation  of  the  Fire  Protection 
Program  and  the  Appendix  R  Safe  Shutdown 
Program.  The  change  does  not  affect  any 
design  bases  accident  or  the  ability  of  any 
safe  shutdown  equipment  to  perfecm  its 
function.  Also,  there  are  no  physical 
modifications  required  to  implement  this  TS 
change.  Therefore,  these  propoaed 
administrative  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  prevtously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  tbe  possibility  of  a  new  or  different 
kind  of  acxudent  from  any  accident 
previously  evaluated. 

The  proposed  change  is  administrative  in 
nature.  This  proposed  change  is  being  made 
to  revise  the  license  condition  to  reflect  a 
combined  Unit  2  and  3  Safe  Shutdown 
Program  following  NRC  approval. 
Compliance  with  the  applicabie  Appendix  R 
requirements  is  ensured  through 
implementation  of  tbe  Fire  Protection 
Program  and  Appendix  R  Safe  Sfautdowa 
Program.  This  ciiange  does  not  affect  any 
design  basis  accident  or  the  ability  of  any 
safe  shutdown  equipment  to  perform  its 
function.  Also,  there  are  no  physical 
modifications  required  to  implement  this  TS 
change.  Therefore,  these  proposed 
administrative  changes  do  not  create  t)i« 
possibility  of  a  itew  or  different  kind  of 
accident  from  an  accident  previously 
evaluated. 

3.  This  change  does  not  involve  a 
significant  reduction  in  the  maigio  of  safety. 


The  proposed  changes  are  administrative 
in  nature.  Compliance  with  the  applicable 
Appendix  R  requirements  is  ensured  through 
the  implementation  of  the  Fire  Protection 
Program  and  Appendix  R  Safe  Shutdown 
Program.  The  proposed  change  does  not 
affect  any  design  basis  accident  and  does  not 
reduce  or  adversely  affect  the  capability  to 
achieve  and  maintain  safe  shutdown  in  the 
event  of  a  fire.  Furthermore,  no  reductions  to 
the  requirements  for  equipment  operability, 
surveillance  requirements  or  setpoints  are 
being  made  which  could  result  in  reduction 
in  the  margin  of  safety.  Therefore,  these 
proposed  administrative  changes  will  not 
result  in  a  reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville,  Tennessee  37902 

NBC  Project  Director:  Mr.  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority  (TV A), 
Docket  Nos.  50-259,  50-260  and  50-296, 
Browns  Ferry  Nuclear  Plant  (BFN), 
Units  1,  2,  and  3,  Limestone  County, 
Alabama 

Date  of  amendment  request:  October 
12.  1993  (TS  320) 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
reference  in  the  BFN  Unit  3  Technical 
Specifications  (TS)  to  the  Reactor  Water 
Cleanup  (RWCU)  system  floor  drain 
high  temperature  switches  and  the 
RWCU  system  space  high  temperature 
switches.  The  piping  configuration  for 
the  Unit  3  RWCU  system  has  been 
modified,  and  the  licensee  contends  that 
its  revised  High  Energy  Line  Break 
(HELB)  analysis  has  demonstrated  that 
these  switches  are  no  longer  required. 
Instead,  to  initiate  RWCU  system 
isolation,  the  HELB  analysis  has 
indicated  the  need  for  temperature 
switches  in  the  main  steam  vault,  the 
heat  exchanger  room,  and  the  RWCU 
pipe  trench.  The  proposed  amendment 
therefore  would  add  temperature 
switches  to  the  Unit  3  TS  for  these  areas 
and  modify  the  TS  Bases  section 
accordingly.  The  proposed  amendment 
also  adds  clarifying  remarks  to  Tables 
3.2.A  and  3.2.B  of  the  TS  for  each  of  the 
BFN  units.  The  proposed  remarks  list 
the  actuation  signals  for  the  various 
primary  containment  valve  group 
isolations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  require  1  by  10  CFR  50.91(a),  the 
licensee  hi  s  provided  its  analysis  of  the 
issue  of  noi  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  pn  posed  amendment  does  not 
involve  a  si{  nificant  increase  in  the 
probability   ir  consequences  of  any  accident 
previously « valuated. 

An  analys  is  of  HELBs  in  the  Unit  3  reactor 
building  ide  ntified  certain  RWCU  pipe 
breaks  whic  i  could  not  be  automatically 
detected  an< !  isolated  in  a  reasonable  time 
frame.  To  re  solve  this  issue,  a  design  change 
is  l>eing  per  ormed  to  remove  firom  service 
the  existing  non-environmentally  qualified 
temperature  switches  used  to  detect  RWCU 
line  breaks  i  nd  replace  them  with 
environmen  sliy  qualified  RTDs  [resistance 
temperature  detectors)  and  IEEE  [Institute  of 
Electrical  ar  d  Electronics  Engineers)  Class  IE 
qualified  A1  Us  [analog  trip  units]  located  to 
detect  and  ii  olate  the  critical  RWCU  pipe 
breaks.  This  TS  amendment  adds  the  new 
ATUs  (sic)  f  mction  to  Tables  3.2.A  and 
4.2.A.  Note    4  is  deleted  from  Table  3.2.A 
since  it  onl]  applies  to  the  tem{>erature 
switches  bei  tig  removed  from  the  table. 

Thesafet]  hinction  of  the  RTD/ATU 
temperature  loops  is  to  provide  an  isolation 
signal  to  do  ie  the  RWCU  suction  line 
isolation  va  ves  (FCV-69-001  and  FCV-69- 
002)  and  RV  CU  return  line  valve  (FCV-69- 
012)  on  a  hi  ;h  area  temperature.  This  ensures 
RWCU  pipe  breaks  are  isolated.  No  other 
RWCU  safet  i  functions  are  affected  by  the 
change. 

The  new  1  TD/ATU  temperature  loops 
were  choser  to  decrease  the  time  required  to 
initiate  clos  ire  of  the  RWCU  valves.  This 
improves  th  s  detection/isolation  of  RWCU 
breaks  and  1  elps  to  limit  the  reactor  coolant 
lost,  helps  e  isure  core  cooling,  and  helps 
ensure  that  i  nvironmental  conditions  inside 
the  reactor  I  uilding  are  maintained  within 
the  requireC  limits. 

Componei  its  added  by  this  change  are 
qualified  foi  the  environment  in  which  they 
will  operate  This  ensures  that  the  system 
will  perfom  its  function  in  a  post  accident 
environmen  .  No  additional  paths  for  the 
release  of  ra  liation  or  contamination  are 
created.  The  failure  modes  of  the  RTDs  and 
ATUs  are  su  :h  that  any  single  failure  will 
result  in  a  gi  oss  failure  alarm  and/or  a 
channel  trip  Because  of  the  redundancy, 
separations,  and  logic  designed  into  the 
system,  a  sii  gle  failure  of  any  part  of  the 
system  will  lot  prevent  isolation  of  the 
primary  con  ainment  isolation  valves  and 
spurious  op  ration  is  minimized.  The  RTDs 
will  be  local  sd  and  the  instrument  setpoints 
will  be  set  t<  preclude  spurious  trips  due  to 
ambient  ten  peratures  including  localized  hot 
areas  while  issuring  a  timely  trip  due  to  a 
pipe  break. '  "herefore.  the  proptosed 
amendment  does  not  involve  a  significant 
increase  in  I  le  probability  or  consequences 
of  any  accid  snt  previously  evaluated. 

2.  The  pre  posed  amendment  does  not 
create  the  p(  ssibility  of  a  new  or  different 
kind  of  accii  lent  from  any  accident 
previously  e  valuated. 

This  chan  je  is  l)eing  made  to  improve  the 
RWCU  leak  letection/isolation  function  of 
the  RWCU  F  rimary  Containment  Isolation 


System  (PCIS).  The  PQS  will  perform  its 
intended  safety  function  in  the  same  manner 
as  the  previous  installation.  There  is  no  affect 
(sic)  on  the  function  or  operation  of  any  other 
plant  system. 

Failure  of  the  RTD/ATU  temperature  loops 
would  be  no  different  than  failure  of  existing 
temperature  switches.  Since  environmental 
qualification  requirements,  divisional 
separation,  single  failure  requirements  and 
one-out-of-two  taken  twice  logic      " 
requirements  are  maintained,  the  possibility 
of  a  RWCU  isolation  failure  on  a  RWCU  line 
break  or  of  a  spurious  isolation  is  no  more 
likely  after  the  change  than  before. 

In  the  existing  design,  logic  relays  are 
powered  from  RPS  Bus  A  or  B.  The  new 
design  also  uses  RPS  Bus  A  or  B  to  f^ed  the 
ATUs.  Therefore,  the  consequenc»>  of  a  power 
failure  is  unchanged  from  the  prcser.t  design. 
The  seismic  qualification  and  proper  circuit 
coordination  of  the  installation  is 
maintained.  The  system  functions  and 
operates  in  the  same  manner  as  previously 
evaluated  in  the  Safety  Analysis  Report.  No 
new  system  interactions  other  than 
additional  RTDs  located  in  the  main  steam 
valve  vault  to  input  into  the  PCIS  logic  for 
isolation  of  the  RWCU  have  been  introduced 
by  this  activity.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  margin  of  safety  will  be  enhanced  by 
installing  instruments  that  provide  quicker 
resfwnse  to  a  temperature  rise  indicative  of 
a  pipe  break. "Calculations  have  been 
performed  to  determine  the  analytical  limits 
for  the  RTD/ATU  temperature  loops  in  each 
of  the  monitored  areas  and  to  determine  the 
setpoints  for  the  ATUs  in  each  area.  The 
setpoints  are  set  above  the  maximum 
expected  room  temperatures  to  avoid 
spurious  actuations  due  to  ambient 
conditions  and  below  the  analytical  limits  to 
ensure  timely  detection  of  a  pipe  break.  This 
type  of  design  utilizing  ATUs  has  been 
analyzed  by  the  NRC  [U.S.  Nuclear 
Regulatory  Commission  staff)  (NEDO-216t7, 
Analog  Transmitter/Trip  Unit  System  for 
Engineered  Safeguard  Sensor  Trip  Input)  and 
has  been  found  to  be  generically  acceptable 
at  BWR  facilities.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville,  Tennessee  37902 

NBC  Project  Director:  Mr.  Frederick  J. 
Hebdon 
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Virginia  Electric  and  Power  Company, 
Docket  No*.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
December  10, 1993 

Description  of  amendment  request: 
The  proposed  change  would  change  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1A2). 

Specifically,  the  proposed  changes 
would  modify  the  surveillance 
frequency  of  the  Auxiliary  Feedwater 
System  pumps  from  moDthJy  to 
quarterly  in  accordance  with  the 
guidance  provided  in  Generic  Letter  93- 
05,  "Line-Item  Technical  Sp)ecifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation."  dated  September  27. 1993. 

The  NRC  has  completed  a 
comprehensive  examination  of 
surveillance  requirements  in  TS  that 
require  testing  at  power.  The  evaluation 
is  documented  in  NUREG-1366, 
"Improvements  to  Technical 
Specification  Surveillance 
Requirements,"  dated  December  1992. 
The  NRC  staff  found,  that  while  the 
majority  of  testing  at  power  is 
important,  safety  can  be  improved, 
equipment  degradation  decreased,  and 
an  unnecessary  burden  on  personnel 
resources  eliminated  by  reducing  the 
amount  of  testing  at  power  that  is 
required  by  TS.  Based  on  the  results  of 
the  evaluations  documented  in  NUREG 
1366,  the  NRC  issued  Generic  Letter  93- 
05. 

The  Auxiliary  Feedwater  System 
supplies  water  to  the  steam  generators 
to  remove  decay  heat  from  the  Reactor 
Coolant  System.  To  ensure  operability 
of  the  Auxiliary  Feedwater  System,  the 
pumps  are  ourently  tested  on  a 
monthly  basis  as  required  by  the  TS. 
Consistent  with  Generic  Letter  93-05, 
Item  9.1  and  NUREG-1366.  the  licensee 
is  requesting  a  change  to  the 
surveillance  testing  frequency  far  the 
Auxiliary  Feedwater  Pumps  from 
monthly  to  quarterly  on  a  staggered  test 
basis. 

Bash  for  prised  no  significant 
hazards  consideration  detanainatimu 
As  required  by  10  CFR  Sa91(a).  die 
licensee  has  pnmded  its  analysis  of  the 
issue  of  no  significant  hazards 
consideratiaii.  wUch  is  presented 
below: 

Specifically,  opentkn  of  Noftfa  Anas 
Power  Station  in  aocordance  vrith  the 
propoaad  Technical  Specification*  chaises 
will  not: 

1.  Involve  a  tignificaQt  Incieaw  ia  the 
pratnbility  of  occunenca  or  cooMquencn  of 
an  acddent  previously  evaluated. 
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Changing  the  surveillance  test  frequencies 
of  the  Auxiliary  Feedwater  System  pumps 
does  not  significantly  affect  the  probability  of 
occurrence  or  consequences  of  any 
previously  evaluated  accidents.  Quarterly 
testing  of  the  pumps  on  a  staggered  basis  will 
continue  to  assure  thil  the  Auxilivy 
Feedwater  System  will  be  capable  of 
performing  iu  intended  functions.  Therefore. 
the  change  in  frequency  of  testing  the 
Auxiliary  Feedwater  System  pumps  does  not 
affect  the  probability  or  consequences  of  any 
previously  analyzed  accident 

2.  Create  the  possibility  of  a  new  or 
difl^erent  kind  of  accident  from  any 
accident  previously  evaluated. 

Changing  the  surveillance  test  frequency  of 
the  Auxiliary  Feedwater  System  pumps  does 
not  involve  any  physical  modification  of  the 
plant  or  resuh  in  a  change  in  a  method  of 
operation.  Quarterly  testing  of  the  Auxiliary 
Feedwater  System  pumpe  on  a  staggered 
basis  will  continue  to  assure  tiiat  the 
Auxiliary  Feedwater  System  will  be  capable 
of  performing  its  intended  function. 
Therefore,  a  new  or  different  type  of  accident 
is  not  made  possible. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Cbanging  the  surveillance  test  frequency  of 
the  Auxiliary  Feedwater  System  pnjmpe  does 
not  affect  any  safety  limits  at  limiting  safety 
system  settings.  System  (^)erating  (Mrameters 
are  unaffected.  The  availability  of  equipment 
required  to  mitigate  or  assess  the 
consequence  of  an  accident  Is  not  reduced. 
Quarterly  testing  of  the  Auxiliary  Feedwater 
System  ptimps  on  a  staggered  basis  will 
continue  to  assure  tliat  the  Auxiliary 
Feedwater  System  will  be  capable  of 
performing  its  intended  fuDctioos.  Safety 
margins  are,  therefore,  not  decreased. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  iu>  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Vifginia.  Charlottesville.  Viivinia  22903- 
2498. 

Attorney  for  licensee:  Midiael  W. 
Maupin.  Esq.,  Hunton  and  Williams. 
River&Y>nt  Plaza,  East  Totver,  051  E. 
Byrd  Street,  Richmond,  Vir^nia  23219. 

NRC  Project  Diractor:  HeAert  N. 
Berkow 

Notice  (tf  Issuance  of  Amendments  to 
Facility  Operating  IJcenses 

During  the  period  since  fnibUcatioo  of 
the  last  biweeijy  ntidOB,  Um 
Commission  has  issued  the  fbUowing 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (llie  Act),  and  tke 


Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Ad  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Conunission  has  detennir>ed  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circinnstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Doeument 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Carolina  Power  ft  Light  GnapaBy,  el 
al..  Docket  No.  50AM,  SlMaroB  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties,  Nostk  Carelina 

Date  of  application  for  amendment 
October  5, 1993 

Brief  description  of  amendment  The 
proposed  change  to  the  Technical 
Specifications  would  revise  the  wording 
of  liquid  release  rate  limit  and  its 
associated  bases,  and  relocate  the  old  10 
CFR  20.106  requirements  to  6t9  new  10 
CFR  20.1302  to  be  consistent  with  the 
revised  tenninology  of  10  CFR  Part  20. 
The  new  wording  will  retein  the  same 
overall  level  of  effluent  control  required 
to  meet  the  design  objectives  of 
Appendix  I  to  10  CFR  Part  SO. 

Date  of  issuance:  December  14. 1993 

Effective  date:  December  14, 1993 

Amendment  No. :  40 

Facility  C^feroting  License  No,  NPF- 
63.  Ameadaent  revises  the  Technical 
Specificatiotts., 

J)ate  of  initial  notice  in  Fadaral 
Regislar  November  10, 1993  (56  FR 
59746)  The  Commission's  related 
evaluation  of  the  amendmant  ia 


contained  in^  Safety  Evaluation  dated 
December  14. 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2,  Will  County.  Illinois 

Date  of  application  for  amendments: 
August  5, 1992 

Brief  description  of  amendments:  The 
amendment  revises  the  Braidwood 
Station,  Units  1  and  2.  Technical 
Specifications  (TS)  regarding 
Engineered  Safety  Features  Actuation 
System  (ESFAS)  instrumentation.  The 
ESFAS.  Functional  Units.  Analog 
Channel  Operational  Test  interval  is 
changed  from  monthly  to  quarterly. 
Eighteen  changes  to  the  Reactor  Trip 
System  (RTS)  are  also  included  in  this 
TS  change. 
Date  of  issuance:  December  16, 1993 
Effective  date:  December  16. 1993 
Amendment  Nos.:  44  and  44 
Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  28. 1992  (57  FR 
48816)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  16. 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
October  29. 1993 

Brief  description  of  amendments:  The 
amendments  revise  Table  3.6.3-1. 
"Primary  Containment  Isolation 
Valves."  of  the  LaSalle  Technical 
Specifications  for  Units  1  and  2  by 
adding  a  new  category  of  valves  to  these 
tables.  There  are  a  total  of  eight  new 
valves  added  in  each  table,  consisting  of 
two  check  valves  in  each  of  four  backfill 
lines.  The  backHU  lines  were  added  in 
response  to  NRC  Bulletin  93-03,  -. 

"Resolution  of  Issues  Related  to  Reactor 
Vessel  Water  Level  Instrumentation  in 
BWRs."  dated  May  28. 1993. 
Date  of  issuance:  December  10, 1993 
Effective  date:  December  10. 1993 
Amendment  Nos.:  92  and  76 


(»fl 


Facility 
llandNPfl-18 
revised  the 

Date  of  i Initial 
Register 
59493).  Th« 
evaluation 
contained 
December 
hazards  corlsiderat 
received: 

Local  Public 
location: 
Valley  Comknun 
No.  l.Ogleiby 


11 


10. 


(^perating  License  Nos.  NPF- 
The  amendments 
Technical  Specifications. 
'  notice  in  Federal 
November  9, 1993  (58  FR 
Commission's  related 
the  amendment  is 
a  Safety  Evaluation  dated 
.  1993.  No  significant 
ion  comments 


Document  Room 
ic  Library  of  Illinois 

ity  College,  Rural  Route 
.  Illinois  61348. 


Consolidati  d  Edison  Company  of  New 
York,  Dock  8t  No.  50-247,  Indian  Point 
Nuclear  Ge  nerating  Unit  No.  2, 
Westcheste!  ■  County,  New  York 

Dote  of  a  ^plication  for  amendment: 
November ;  5, 1992,  as  supplemented  by 
letter  dated  February  5. 1993. 

Brief  dest  ription  of  amendment:  The 
amendmen  revises  surveillance 
intervals  for  Process  Radiation 
Monitors.  Area  Radiation  Monitors,  the 
Main  Stean  Line  Radiation  Monitors, 
the  Auxilia  y  Feedwater  System 
Initiating  L  )gic.  the  Main  Steam  Safety 
Valves  Setpjoints,  and  the  Toxic  Gas 
Detection  Sfcfstem  Monitors  to 
accommod)  te  a  24-month  refueling 
cycle.  Thes  s  revisions  are  being  made  in 
accordance  with  the  guidance  provided 
by  Generic  Letter  91-04,  "Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle. ' 

Date  of  is  suance:  December  16. 1993 

Effective  /of e;  As  of  the  date  of 
issuance  to  ye  implemented  within  30 
days. 

Amendm  ?nf  No.:  166 

Facility  C  Operating  License  No.  DPR- 
26:  Amendi  nent  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Ivferch  25. 1993  (58  FR  16219) 
The  Commission's  related  evaluation  of 
the  amendipent  is  contained  in  a  Safety 
Evaluation  dated  December  16, 1993.  No 
significant  hazards  consideration 
comments  Reived:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martins  Avenue.  White  Plains.  New 
York  106101 

Duke  Pow^  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  Soitb  Carolina 

Date  of  application  for  amendments: 
October  5. 1993.  as  supplemented 
November  15  and  22. 1993 

Brief  desi  ription  of  amendments:  The 
amendmen' s  revise  the  Technical 
Specificatic  ns  to  reflect  the  appropriate 


operability  requirements  for  cold  leg 
accumulator  water  volume  and 
surveillance  requirements  values  for  the 
centrifugal  changing  pumps,  safety 
injection  pumps,  and  residual  heat 
removal  pumps  to  prevent  possible 
runout  conditions  during  a  loss  of 
coolant  accident  event. 
Date  of  issuance:  December  15, 1993 
Effective  date:  December  15, 1993 
Amendment  Nos.:  110  and  104 
Facility  Operating  Ucense  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27, 1993  (58  FR 

57848)  The  November  15  and  22, 1993. 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  15. 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 

October  5  and  14, 1993.  as 

supplemented  November  15  and 

December  14. 1993 
Brief  description  of  amendments:  The 

amendments  revise  the  Technical 

Specifications  to  allow  the 

implementation  of  interim  steam 

generator  tube  plugging  criteria  for  the 

tube  support  plate  elevations. 
Date  of  issuance:  December  16. 1993 
Effective  date:  December  16, 1993 
Amendment  Nos.:  Ill  and  105 
Facility  Operating  License  Nos.  NPF- 

35  and  NPF-52:  Amendments  revised 

the  Technical  Specifications. 
Date  of  initial  notice  in  Federal 

Register  October  27. 1993  (58  FR 

57849)  The  November  15  and  December 
14. 1993.  letters  provided  clarifying 
information  and  revisions  to  the  coolant 
specific  activity  that  did  not  change  the 
scope  of  the  original  application  and  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  16. 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 
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Dnke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
September  7, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  to  (a)  reduce  the  slope  of 
the  axial  power  imbalance  penalty  in 
the  overtemperature-delta  temperature 
reactor  protection  system  trip  setpoint 
equation,  and  (b)  increase  t^e  boron 
concentration  limits  in  th^old  leg 
accumulators,  the  refueling  water 
storage  tank,  the  reactor  coolant  system, 
and  refueling  canal  during  MODE  6 
conditions.  "These  changes  reflect  the 
reloading  of  Unit  1  with  Mark  BW  hiel 
for  Cycle  8  including  an  increase  in 
cycle  length  ht)m  350  efl^ective  full 
power  days  (EFPD)  to  390  EFPD. 
Date  of  issuance:  December  17, 1993 
Effective  date:  December  17, 1993 
Amendment  Nos.:  112  and  106 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27. 1993  (58  FR 
57847)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  17, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  et  aL.  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  25, 1993.  as  supplemented 
December  3  and  6, 1993 

Brief  description  of  amendments:  The 
amendments  revise  ihe  Technical 
Specifications  (TS)  Figure  2.1-1,  certain 
TS  Table  2.2-1  factors  in  the  equation 
for  the  OVERTEMPERATURE  delta  T 
and  OVERPOWER  delta  T  setpoints.  and 
Figure  3.2-1  to  reflect  a  reduction  in  the 
required  minimum  measured  reactor 
coolant  system  (RCS)  flow  rate  from 
385,000  gallons  per  minute  (gpm)  to 
382,000  gpm  for  Unit  1.  Catawba  Unit 
2  values  are  imchanged  and, 
accordingly,  certain  TS  pages  were 
modified  to  retain  the  current  TS  values 
in  efiiect  for  Unit  2. 

The  need  for  these  changes  is 
attributed  to  the  effects  of  steam 
generator  tube  plugging  and  to  a  hot  leg 
temperature  streaming  phenomenon. 
The  application  also  proposed  to  revise 


the  text  of  TS  2.1.1  and  the  definition 
for  TS  Figure  2.1-1.  These  changes  are 
not  related  to  the  changes  in  RCS  flow 
rate.  The  staff  is  continuing  to  review 
these  proposed  changes  and, 
accoraingly,  they  are  not  dealt  with  in 
this  amendment. 

Dtrte  of  issuance:  December  17. 1993 

Effective  date:  Effective  within  30 
days  of  its  date  of  issuance. 

Amendment  Nos.:  113  and  107 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10. 1993  (58  FR 
59747)  The  December  3  and  6. 1993. 
letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
October  25, 1993,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  17. 
1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Entergy  Operations,  Inc..  System 
Energy  Rfmurces,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  ft  Light 
Company,  .docket  No.  50-416,  Grand 
GulfNudeir  Station,  Unit  1,  Qaibome 
County,  Mississippi 

Date  of  application  for  amendment: 
May  20, 1993 

Brief  description  of  amendment:  The 
amendment  removed  imnecessary 
operability  requirements  for  the 
Intermediate  Range  Monitors  (IRMs)  and 
the  Average  Power  Range  Monitors 
(APRMs)  during  plant  shutdown 
operations. 

Date  of  issuance:  December  13, 1993 

Effective  date:  December  13, 1993 

Amendment  No:  109 

Facility  Operating  Ucense  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993  (58  FR  34077) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13. 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 


Florida  Power  and  Light  Company,  et 
aL,  Docket  Nos.  50-335  and  50-389,  St 
Lade  Plant.  Unit  Nos.  1  and  2,  St  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
July  23, 1993 

Brief  description  of  amendments:  The 
amendments  are  necessary  to 
implement  new  Standards  for  Protection 
Against  Radiation  (10  CFR  Part  20). 

Date  of  issuance:  December  16, 1993 

Effective  date:  December  16, 1993 

Amendment  Nos.:  125, 63 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1. 1993  (58  FR 
46234)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  16. 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 

GPU  Nuclear  CorpiH-ation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Nation,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  8, 1993 

Brief  description  of  amendment:  The 
amendment  deletes  portions  of  the 
Oyster  Creek  Nuclear  Generating  Station 
Radiological  Effluent  Technical 
Spedfications  and  relocates  them  to 
controlled  programs  in  accordance  with 
the  guidance  contained  in  NRC  Generic 
Letter  89-01.  dated  January  31, 1989. 

Date  of  issuance:  December  13, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  vnthin  30 
days. 

Amendment  No.:  166 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Spedfications. 

Date  of  initial  notice  in  Federal 
Register  November  10. 1993  (r  3  FR 
59749)  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  13. 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Loca7  Public  Document  Room 
location:  Ocean  Cotmty  Library, 
Reference  Department.  101  Washington 
Street.  Toms  River.  New  Jersey  08753. 
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GPU  Nndear  Caqraratioa,  et  al^ 
Docket  No.  90-219,  Oyvter  Creek 
Naclear  Gawrating  Saetion,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  18, 1993 

Brief  description  of  amendment:  The 
^      amendment  revises  the  Technical 

Specifications  to  delete  requirements  to 
demonstrate  by  testing,  that  a  redundant 
system/component  is  0{)erable  wheh  a 
system/component  is  declared 
inoperable.  In  lieu  of  testing  the 
redundant  system/component  to 
demonstrate  its  operability  the 
Technical  Specifications  are  being 
revised  to  require  an  administrative 
check  of  plant  records  to  verify 
operability  of  the  redundant  system/ 
component.  Confirming  changes  are 
made  to  Definition  1.1  "Operable- 
Operability." 

Date  of  issuance:  December  21. 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No. ;  167 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  10, 1993  (58  FR 
59749)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  21. 1993.  No  significant 
hazards  consideration  comments 
received:  Yes.  Comments  were  provided 
by  letter  dated  December  10, 1993.  from 
the  State  of  New  Jersey,  Defmrtment  of 
Environmental  Protection  and  Energy, 
Division  of  Environmental  Safety. 
Health  and  Analytical  Programs.  The 
comments  and  the  NRC  stafTs  response 
are  addressed  in  the  Commission's 
Safety  Evaluation  dated  December  21, 
1993. 

Local  Public  Document  Room 
location:  Ocean  Coimty  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River.  New  Jersey  08753 

GPU  Nuclear  Corporation,  et  al.. 
Docket  N«.  50-289,  Three  Mile  bland 
Nuclear  Station.  Unit  No.  1.  Dauphin 
County.  Pennsylvania 

Date  of  application  for  amendment: 
September  20, 1993.  as  supplemented 
on  October  1,1993. 

Brief  description  of  amendmertt:  The 
amendment  revises  the  plant  Technical 
Specifications  to  reflect  a  partial  GPU 
Nuclear  reorganization  to  become 
effective  when  Three  Mile  Island,  Unit 
2  rrMI-2).  enters  the  Post-DefueUng 
Monitored  Storage  (PDMS)  mode.  This 
reorganization  includes  deleting  TMI-2 
as  a  DivisicHi  and  incorporating  those 
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functions  and  responsibilities  required 
to  maintain  the  PDMS  condition  and 
requirements  into  the  current  TMI-1 
Division.  .The  TMI-1  Division  will  be 
renamed  jhe  TMI  Division. 

Date  onissuance:  December  13, 1993 

Effective  date:  No  specific  date  has 
been  specified  by  the  staff  for  the 
effectiveness  of  this  amendment.  The 
amendment  will  become  fully  eR'ective 
at  such  time  as  the  Vice  President  -  TMI 
has  been  delegated  the  full 
responsit  ility  of  the  overall  safe 
operation  of  both  TMI-1  and  TMI-2. 

Amenainent  No.:  179 

Facility  Operating  License  No.  DPR- 
50.  Amen  dment  revised  the  Technical 
Specified  ions. 

Date  of  initial  notice  in  Federal 
Register  October  13, 1993  (58  FR 
52987).  The  October  1, 1993,  submittal 
providedclahfying  and  corrected  TS 
I>ages  which  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safiety 
Evaluatioh  dated  December  13, 1993.  No 
significant  hazards  consideration 
commenB  received:  No. 

Local  public  Document  Room 
location  :Covemment  Publications 
Section,  itate  Library  of  Peimsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601.  Harrisburg, 
Pennsylvania  17105. 

GPU  Nudear  Corporation,  H  aL, 
Docket  f«>.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County.  Pennsylvania 

Dote  of  application  for  amendment: 
August  9i  1993 

Brief  description  of  amendment:  The 
amendment  revises  (he  plant  Technical 
Specifications  to  be  consistent  with  a 
major  re>asion  to  10  CFR  Part  20  that  is 
to  be  implemented  by  January  1. 1994. 

Date  oj  issuance:  December  21. 1993 

Effectiy  e  date:  As  of  the  date  of 
issuance  o  be  implemented  on  January 
1. 1994. 

Ament  ment  No.:  180 

Facilitw  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  oiinitial  notice  in  Federal 
RegistenNovember  10. 1993  (58  FR 
59751).  Tfie  Commission's  related 
evaluatioti  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Decembef  21, 1993.  No  significant 
hazards  Consideration  comments 
received^No 

Local  I  ubiic  Document  Boom 
location:  Ck)vemnient  Publications 
Section, !  Itate  Library  of  Pennsylvania, 
Walnut  S  :reet  and  Commonwealth 


Avenue,  Box  1601.  Harrisburg. 
Pennsylvania  17105 

GPU  Nuclear  Corporation,  et  aL, 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
August  24. 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  plant  Technical 
Specifications  to  adopt  the  Standard 
Technical  Specification  (STS)  provision 
that  allows  a  period  up  to  24  hours  to 
complete  a  siuveillance  requirement 
upon  the  discovery  that  the  surveillance 
has  been  missed. 

Date  of  issuance:  December  22. 1993 

Effective  date:  As  of  its  date  of 
issuance,  to  be  implemented  within  30 
days  of  issuance. 

Amendment  No.:  181 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Si>ecifications. 

Date  of  initial  notice  in  Federal 
Register  November  10. 1993  (58  FR 
59751).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  22, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601.  Harrisburg. 
Pennsylvania  17105. 

Gulf  States  Utilities  Company  and 
Cajun  Electric  Power  Cooperative, 
Docket  No.  50-458.  River  Bend  Station, 
Unit  1,  West  Feliciana  Parish, 
Louisiana 

Date  of  amendment  request:  January 
13. 1993.  as  supplemented  by  letter 
dated  October  18. 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  River  Bend,  Unit 
1  operating  license  to  reflect  a  change  in 
ownership  of  Gulf  States  UtiUties  (GSU). 
GSU,  which  owns  a  70  percent 
undivided  interest  in  the  River  Bend 
Station,  will  become  a  wholly-owned 
subsidiary  company  of  Entergy 
Corporation. 

Date  of  issuance:  December  16. 1993 

Effective  date:  December  6. 1993,  to 
be  implemented  within  180  days  of 
issuance. 

Amendment  No.:  Amendment  No.  69 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
R^isten  July  7, 1993  (58  FR  36435)  The 
October  18, 1993,  supplemental  letter 
provided  additional  clarifying 
information  and  did  not  (^ange  the 


initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  16, 1993.  No 
significant  hazards  consideration 
comments  received:  Yes.  Comments  and 
a  request  for  hearing  were  received  from 
Cajim  Electric  Power  Cooperative  of 
Baton  Rouge,  Louisiana. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458.  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish.  Louisiana 

[kite  of  amendment  request:  January 
13. 1993.  as  supplemented  by  letter 
dated  June  29, 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  River  Bend 
Station.  Unit  1  operating  license  to 
include  as  a  licensee,  Entergy 
Operations,  Inc.  (EOI),  and  to  authorize 
EOI  to  use  and  operate  River  Bend  and 
to  possess  and  use  related  Ucensed 
nuclear  materials. 

Date  of  issuance:  December  16, 1993 

Effective  date:  December  16, 1993  to 
be  implemented  within  180  days  of 
issuance. 

Amendment  No.:  70 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  July  7, 1993  (58  FR  36436)  The 
Jime  29. 1993.  supplemental  letter 
provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  16. 1993.  No 
significant  hazards  consideration 
comments  received:  Yes.  Comments  and 
a  request  for  hearing  were  received  from 
Cajim  Electric  Power  Cooperative  of 
Baton  Rouge.  Louisiana. 

Local  Public  Document  Room 
location:  Government  EKxuments 
Department.  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
June  18. 1993 

Brief  description  of  amendment:  The 
proposed  changes  to  Technical 
Specifications  6.2.3.1,  "Independent 
Safety  Engineering  Group  (ISEG) 
Function:"  6.2.3.4.  "ISEG  Records; ' 


6.4.1.  "Training;"  and  6.5.2.2,  "Nuclear 
Review  and  Audit  Group  (NRAG) 
Composition"  are  editorial  changes 
reflecting  recent  administrative/ 
organizational  changes  which  occurred 
at'Clinton  Power  Station. 

Date  of  issuance:  November  29, 1993 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  86 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  Uie 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18, 1993  (58  FR  43927) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  29, 1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  The  Vespasian  Warner  Public 
Library  District,  310  N.  Quincy  Street, 
Clinton,  Illinois  61727 

Indiana  Michigan  Power  Company, 
Docket  No.  50-316,  Donald  C  Cook 
Nuclear  Plant,  Unit  No.  2,  Beirien 
County,  Michigan 

Date  of  application  for  amendment: 
April  16, 1993,  as  supplemented 
September  28  and  December  3, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  to  allow  certain  tests 
normally  designated  as  18-month 
surveillances  to  be  delayed  until  the 
next  refueling  outage  scheduled  to  begin 
August  6, 1994. 

Date  of  issuance:  December  22, 1993 

Effective  date:  December  22, 1993 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR- 
74.  Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4, 1993  (58  FR  41505) 
The  supplemental  letters  provided 
clarifying  information  which  did  not 
change  the  stafTs  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  22. 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph.  Michigan  49085. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
June  7. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 


Specification  (TS)  3/4.8.1,  "AC  Sources- 
Operating,"  and  associated  Bases  to 
eliminate  unnecessary  diesel  generator 
testing  when  a  diesel  generator  or  an 
ofl^site  power  source  becomes 
inoperable.  The  amendment  is  intended 
to  increase  diesel  generator  reliability 
and  the  overall  level  of  plant  safety  by 
reducing  the  stresses  on  the  diesel 
generators  caused  by  unnecessary 
testing.  The  amendment  also  makes 
additional  changes  to  TS  3/4.8.1  to 
further  enhance  diesel  generator 
reliability  and  incorporate  certain 
administrative  changes. 

Date  of  issuance:  December  15, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  54 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7, 1993  (58  FR  36440)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  15, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Fenfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

North  Atlantic  Energy  Service 
Corporation.  Dockrt  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
November  11, 1992,  as  supplemented  by 
letters  dated  July  2, 1993,  and  November 
24, 1993. 

Description  of  amendment  request: 
The  amendment  modifies  the  Seabrook 
Station  Technical  Specifications  to 
allow  the  use  of  either  the  fixed  incore 
detector  system  or  the  movable  incore 
detector  system  to  perform  technical 
specification  surveillances.  Specifically, 
the  amendment  modifies  Technical 
Specification  sections  3.1.3. 4.2.2, 4.2.3, 
4.2.4.  and  3.3.3. 

Date  of  issuance:  December  22, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  27 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  3, 1993  (58  FR  7002). 
The  licensee's  letters  dated  July  2, 1993, 
and  November  24, 1993,  provide 
additional  information  and  clarification 
to  the  application  but  do  not  change  the 
initial  proposed  no  significant  haurds 
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consideration  determination  and  do  not 
provide  information  outside  the  scope 
of  the  original  Federal  Register  notice. 
The  licensee's  November  24. 1993,  letter 
provides  a  commitment  to  acquire, 
through  the  end  of  Cycle  4,  a  limited 
number  of  flux  maps  using  the  movable 
incore  detector  system  for  comparison 
to  flux  maps  obtained  using  the  fixed 
incore  detector  system.  Additionally, 
the  licensee  committed  to  provide  a 
report  to  the  NRC  at  the  end  of  Cycle  4 
regarding  comparison  of  the  data 
obtained  from  both  systems.  The  NRC's 
approval  of  the  requested  TS  changes  is 
conditioned  upon  the  licensee's 
implementing  the  commitment.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  22, 1993.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Northeast  Nuclear  Energy  Company,  et 
aU  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3.  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
March  19, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  reflect  staff 
positions  and  improvements  to  the  TS 
in  response  to  Generic  Letter  90-06, 
"Resolution  of  Generic  Issue  70,  'Power- 
Operated  Relief  Valve  and  Block  Valve 
Reliability,  and  Generic  Issue  94. 
'Additional  Low-Tem{>erature 
Overpressure  Protection  for  Light  Water 
Reactors.'"  Generic  Issue  94  was  closed 
out  by  Amendment  80  dated  July  12, 
1993.  With  the  issuance  of  this  TS 
amendment,  we  consider  the  licensee's 
response  to  Generic  Letter  90-06  and 
Generic  Issue  70  (TAG  No.  M77362) 
complete  for  the  Millstone  Nuclear 
Power  Station,  Unit  No.  3. 

Date  of  issuance:  December  16, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  So.:  88 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32388) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  16. 1993.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community  Technical 
College,  Thames  Valley  Campus.  574 
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New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Pennsylvant  i  Power  and  Light 
Company,  D  icket  No.  50-387, 
Susquehann  i  Steam  Electric  Station, 
Unit  1,  Luze  ne  County,  Pennsylvania 

Date  ofap  jlication  for  amendment: 
July  21, 199; 

Brief  desci  iption  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  modify  the 
requirement  for  acquisition  of  baseline 
data  on  sing  e-Ioop  operation  from 
during  start)  p  testing  following  each 
refueling  ou  age  to  at  least  once  per  18 
months. 

Date  ofisi  nance:  December  10. 1993 

Effective  i  ate:  December  10, 1993 

Amendmi  nt  No.:  131 

Facility  O  jerating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Aijgust  4, 1993  (58  FR  41509) 
The  Commi^ion's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  10, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Puafic  Document  Room 
location:  Merhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Sti  set,  Wilkes-Barre. 
Pennsylvan  a  18701. 


Portland  Gt  neral  Electric  Company,  et 
at.  Docket  fio.  50-344,  Trojan  Nuclear 
Plant,  Colufibia  County,  Oregon 

Dofe  of  amplication  for  amendment: 
April  1, 1933  as  supplemented  June  9 
and  August J5, 1993. 

Brief  desaiption  of  amendment:  This 
amendment  relocates  the  Radiological 
Effluent  Te<ihnical  Specifications 
(RETS)  to  the  Offsite  Dose  Calculation 
Manual  (OOOvf )  and  Process  Control 
Program  (PC?)  in  accordance  with  NRC 
staff  Generic  Letter  89-01,, and  changes 
the  required  frequency  for  submittal  of 
the  radioactive  Effluent  Release  Report 
from  semiannual  to  annual  in 
accordance  with  10  CFR  50.36(a). 

Date  of  issuance:  December  6. 1993 

Effective  date:  30  days  from  date  of 
issuance 

Amendnmnt  No.:  193 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specificati(  ns. 

Date  of  it  itial  notice  in  Federal 
Register  Ju  ly  7, 1993  (58  FR  36442)  The 
supplements  proposed  additional 
changes  aiu)  clarification  to  the  TS 
regarding  the  frequency  of  effluent 


reporting. 


scope  of  thi )  action  described  in  the 


notice  and 
significant 


lid  not  change  the  initial  no 
lazards  consideration 


he  changes  were  within  the 


determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  6, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151. 
Portland,  Oregon  97207 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
September  25, 1992 

Brief  description  of  amendment:  The 
amendment  to  the  Technical 
Specifications  (TSs)  deletes  the 
surveillance  requirements  for  the  iodine 
analyzer  portion  of  the  drywell 
atmosphere  Continuous  Atmosphere 
Monitoring  system  from  TS  Table  4.6-2 
and  makes  accompanying  changes  to  TS 
Bases  Section  3.6/4.6.D.  These  changes 
are  consistent  with  the  guidance  in 
Regulatory  Guide  1.45,  "Reactor  Coolant 
Boundary  Leakage  Detection  Systems." 

Date  of  issuance:  December  9, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.;  200 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25. 1993  (58  FR  16229) 
The  Conunission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  9. 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
YoA  13126. 

Public  Service  Electric  &  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
May  26, 1992 

Brief  description  of  amendments: 
These  amendments  increase  the 
shutdown  margin  requirements  for  the 
current  operating  cycle  at  both  units; 
reduce  the  containment  pressure  high- 
high  setpoint  and  allowable  value;  and 
change  Uie  containment  spray  system, 
containment  fan  cooler  and  service 
water  system  response  times. These 
changes  were  necessitated  by  the 
discovery  of  containment  fan  cooler  unit 
and  containment  spray  system  response 
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times  greato-  than  originally  assumed 
for  Loss  of  Coolant  Accident  (LOCA)  or 
Main  Steam  Line  Break  (MSLB) 
analysis,  and  auxiliary  feedwater  system 
flow  greater  than  assumed  for  the  MSLB 
analysis. 

Date  o/ issuance:  December  16, 1993 

Effective  date:  December  16. 1993 

Amendment  Nos.  149  and  127 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  19. 1992  (57  FR  37571) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  16. 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem.  New  Jersey 
08079 

The  dereland  Electric  lUmninating 
Company,  Centerior  Serrioe  Company, 
Duqnesne  Li^t  Company.  Ohio  Edison 
Company,  Pennsylrania  Power 
Conq>any,  Toledo  Edison  Company, 
Docket  No.  50-440.  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Dote  of  application  for  amendmeni: 
June  28. 1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Spedfication  3.5.1  to  add  a  required 
action  to  periodically  monitor 
alternative  indication  if  one  or  both 
automatic  depressurization  system 
(ADS)  safety  related  instrument  air 
header(s)  low  pressure  alarm  system 
instrumentation  channels  become 
inoperable. 

Date  of  issuance:  December  13, 1993 

Effective  date:  December  13, 1093 

Amendment  No.:  52 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegistCR  August  7, 1991  (56  FR  37590) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry.  Ohio  44081 


The  develand  Electric  Illuninatiag 
Company,  Ceiteriiv  Service  Company, 
Duqnesne  Light  Caaqwny,  Ohio  Edison 
Company,  Penasyhrania  Power 
Com|iany,  Toledo  Edison  Conpany, 
Docket  No.  SO-MO,  Perry  Nadev 
Power  Phut,  Unit  No.  1,  Lake  Cooaty, 
Ohio 

Date  of  application  for  amendment: 
March  19, 1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Table  3.3.3-1  to  make  the 
required  actions  for  the  automatic 
depressurization  system  (ADS) 
consistent  with  the  a»-built 
configuration  of  the  system.  An  editorial 
change  to  Action  statement  32  was 
added  to  this  amendment  to  make 
Action  statement  32  consistent  with 
Action  statem«)ts  30  and  33. 

Date  of  issuance:  December  17, 1993 

Effective  date:  December  17, 1993 

Amendment  No.:  53 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Mav  15. 1991  (56  FR  22480) 
Additional  clarifying  information  was 
provided  verbally  by  the  utility  on 
November  5, 1993.  that  did  not  change 
the  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safisty 
Evaluation  dated  December  17, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street,  Perry,  Ohio  44081. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  OtUwa  County, 
Ohio 

Date  of  application  for  amendment: 
November  9, 1992  as  supplemented  on 
November  22, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Si>ecifications  to  allow  the  de- 
energization  of  the  berated  water  storage 
tank  outlet  isolation  valves  in  the  open 
positi(m  during  operational  Modes  1,  2, 
3,  and  4. 

Date  of  issuance:  December  16. 1993 

Effective  date:  December  16, 1993 

Amendment  No.  182 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  itotice  in  Federal 
Regialen  May  12, 1993  (sa  FR  28061) 
The  supplemental  letter  provided 


additional  information  that  did  not 
change  the  proposed  no  significant 
hazards  ccMisideration  determination. 
The  Commission's  related  evtJuation  of 
the  amendment  is  contained  in  a  safsty 
eyahiation  dated  December  16, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room  - 
location:  University  of  Toledo  Library, 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

UnioB  Electric  Company,  Docket  No. 
S0-M3,  Callaway  Plant.  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
August  1.1991 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  Sections  3.3.3.6, 3.6.4.1, 
4.11.2.5, 6.2.2,  and  Tables  3.3-4  and  3.3- 
10  to  correct  typographical  erron  and 
make  editorial  changes. 

Date  ofissuaiKe:  December  21, 1993 

Effectn/e  date:  December  21. 1093 

Amendment  No.:  86 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18. 1991  (56  FR 
47244)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  21, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
/ocotion:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  For  a  Hearing  (Exigent 
Public  Announcement  or  Emei^gency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  folfowing 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
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not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  signiHcant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
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categoric  il  exclusion  in  accordance 
with  10  QFR  51.22.  Therefore,  pursuant 
to  10  CFli  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  d  itermination  based  on  that 
assessme  it,  it  is  so  indicated. 

For  fur  her  details  with  respect  to  the 
action  s«  i  (1)  the  application  for 
amendmt  nt,  (2)  the  amendment  to 
Facility  C  perating  License,  and  (3)  the 
Commiss  on's  related  letter.  Safety 
Evaluatic^  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are 'available  for  public  inspection 
at  the  Coi  nmission's  Public  Document 
Room,  th  I  Gelman  Building,  2120  L 
Street,  N^  V.,  Washington,  DC  20555,  and 
at  the  loc  il  public  document  room  for 
the  partic  ular  facility  involved. 

Tne  Co  nmission  is  also  ofliering  an 
opportun  ty  for  a  hearing  with  respect  to 
the  issuai  ice  of  the  amendment.  By 
February  4, 1994.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  fatility  operating  license  and 
any  perst^  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to, participate  as  a  party  in  the 
proceediilg  must  file  a  written  request 
for  a  hear  ng  and  a  petition  for  leave  to 
intervene  Requests  for  a  hearing  and  a 
petition  fbr  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic^icensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  ivailable  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  ;2120  L  Street,  NW.. 
Washingtbn.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  inyolved.  If  a  request  for  a 
hearing  of  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commiss^n  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  ind  the  Secretary  or  the 
designates  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  fi  r  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petiti)  ner  in  the  proceeding,  and 
how  that  nterest  may  be  affected  by  the 
results  of  he  proceeding.  The  petition 
should  sp  jcifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  parti  :ular  reference  to  the 


following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the   - 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  fietitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
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hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  IX 
20555,  by  the  above  date.  Wliere 
petitions  are  filed  diuing  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(80G)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identificstion  Number 
N1023  and  the  following  message 
addressed  to  (Proiect  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.7l4(a)(l)(i^(v)  and  2.714(d). 

OniwHuiweaMi  Edison  Company, 
Docket  No.  STN  5(M56.  Braidwood 
SUtion,  Unit  1,  WiU  Couity,  Illiw>is 

Date  of  application  for  amendment: 
November  12, 1993,  as  supplemented  by 
letters  dated  November  18  and 
December  6, 1993 

Brief  description  (^amendment:  The 
amendment  cnanges  the  existing 
technical  specifications  (TS)  by  adding 
a  footnote  to  TS  4.4.5.0  to  address  steam 
generator  (SG)  operability  requirements. 
The  change  references  an  unsdieduled 
inspection  of  the  IC  SG  which  occurred 
due  to  a  tube  leak  in  that  SG.  The 
amendment  was  required  because  the 
circumstances  of  the  inq)ection  were 
not  covered  by  the  existing  TS  3/4.4.5. 
It  will  allow  SG  opersfaility 
requirements  to  be  sadsfied  until  the 
next  SG  inservice  inq>ecdon.  scheduled 
to  begin  no  later  than  March  5. 1993. 

Dole  of  issuance:  December  16, 1993 

Effective  date:  December  16. 1993 

Amendment  No.:  43 


FacUity  Opemting  License  No.  NPF- 
72.  The  amendment  revised  the 
Technical  Spedfications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  No. 
The  Commission's  related  evaluation  of 
the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Saii^  Evaluation 
dated  December  16. 1993. 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

Local  Public  Document  Room 
location:  Wilmington  Towuhip  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

NRC  Project  Directum.  James  E  Dyer 

Dated  at  Rockvilie.  Maryland,  tfait  28th  of 
December  1993. 

For  the  Nuclear  Regulatory  CommiMion. 
Elinor  G.  AdniBam, 

Acting  Director.  Division  of  Reactor  Pm/ectM 
-  ffl//V/V,  Office  of  Nuclear  Reactor 
Regulation 

[Doc.  94-53  Filed  1-4-94;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMIIiSSION 

[nilsass  Me.  34-83401;  PMa  No.  SW-CMX- 
«3-2«] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Qranting  Accalaratad  Approval  to 
Propoaed  Rule  Change  Relating  to 
Extended  Tradbig  Hour*  for  the 
Chicago  Stock  Basket 

December  29. 1993. 

On  October  27, 1993,  the  Chicago 
Stock  Exchange.  Inc.  ( "CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
extend  the  trading  hours  for  the  Chicago 
Stock  Basket  ("CXM"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33241 
(November  23, 1993).  58  FR  63407 
(December  1, 1993).  No  comments  were 
received  on  the  proposal. 

The  CHX's  primary  trading  session, 
including  trading  of  the  CXM.  currentiy 
ends  at  3  Central  time  (4  Eastern  time).* 
The  CXM  is  a  standardized  basket 
product  consisting  of  twenty-five  shares 


of  each  of  the  stocks  included  in  the 
Qiicago  Mercantile  E»^ange's  {"Meic'^ 
"MMT'  futures  contract.  That  contract  is 
based  on  the  American  Stock 
Exchange's  ("Amex")  Major  Market 
Index  ("MMI"),  a  broad-based  price- 
weighted  index  of  twenty  stocks  listed 
on  the  New  York  Stock  Exchange 
("NYSE").* 

The  Exchange  proposes  to  extend  the 
hours  for  trading  the  CXM  until  3:15 
Central  time  (4:15  Eastern  time).  This 
proposal  will  make  die  trading  hours  of 
the  CXM  consistent  with  the  trading 
hours  of  derivative  products  that  are 
based  on  the  same  index  as  the  CXM 
and  other  derivative  products  that  could 
be  used  as  a  hedge  against  the  CXM. 
According  to  the  Exchange,  similar 
trading  hours  should  provide  risk 
management  benefits  when  trading  the 
CXM. 

The  Exchange  states  that  the  propoaed 
rule  change  is  consistent  with  section 
6(b)(5)  of  Uie  Act  in  that  it  is  designed 
to  promote  fust  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfiect  the  mechanism  of  a  Erse  and 
open  market  and  s  national  market 
system  and.  in  general,  to  protect 
investors  and  tbs  public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  section  6(b).s  In 
particular,  the  Commission  believes  the 
proposal  is  coiuistent  with  the  section 
6(b)(5)  reouirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fiaudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investon 
and  the  public  interest 

In  recent  yeare,  ooncems  have  been 
raised  about  the  role  that  index-related 
trading  strategies  (e.g.,  use  of  the  equity 
cash  market  to  hedge  positions  in  stock 
index  futures  and  options  contracts) 
played  in  increasing  maiket  volatility.* 
As  a  result,  the  Commission  has,  among 
othnr  things,  encouraged  the  national 
securities  exchanges  to  list  and  trade 
standardized  basluts  of  stocks.'  The 


•  isu.&C7ei(b)(i)(i«ss). 

1 17  CFR  24ai8b-l  (ISSl). 

•  Sm  ArttcU  DC  RnW  10  of  tlM  OR  RalM. 


«  For  fufibar  ditcvMlon  of  tb*  t*nm  of  tht  CXM 
contract  and  the  markal  Mnictun  for  tnding  tiia 
CXM,  MM  S«:urltiM  BKh«n«t  Ad  RtlMM  N& 
330!V3  lOctabw  iSw  ises).  SS  Fit  84atO  (Oaakm  22. 
1993)  (FiW  Ma  SR-CHX-eS-ia)  VCXM  Aaanml 
Odor). 

*l5U.S.C7Sftb)(19eS). 

•  Sm.  a.!..  SSC  DIvWoa  of  IteiM  RignWliea. 
Th*  OciotMrlSSr  Muta  Brnk  (Pibnvy  IMS). 

Mn  tddithiB  to  tlM  CXM.  dM  ConmlMtaa  baa 
•pprovod  th*  trading  of  narkM  l»«k«lt  OB  tho  IVYSB 
and  thaChlcaBO  Board  OpMona  bchanga 
(•■CBOK").  Saa  Sacaritiaa  BKchaMa  Ad  Maaaa 


Commission  believes  that,  in 
comparison  to  other  methods  of 
portfolio  trading,  basket  products,  such 
as  the  CXM,  are  an  efficient  means  to 
make  investment  decisions  based  on  the 
direction  of  standardized  measures  of 
stock  market  performance,  and  may 
enhance  the  market's  ability  to  absorb  . 
program  trading." 

Ine  Commission  has  concluded  that 
extending  the  tracing  hours  for  the  CXM 
will  enhance  market  participants'  ability 
to  use  that  basket  for  hedging  purposes. 
The  CXM  oflisrs  a  highly  correlative 
hedge  to  the  Merc's  "MMI"  futures 
contract.  In  addition,  the  CXM  could  be 
used  to  offset  a  position  in  the  options 
on  the  MMI  futures  contract  that  are 
traded  on  the  Merc;  in  the  options  on 
the  MMI  that  are  traded  on  the  Amex; 
or  in  derivative  products  on  other 
broad-based  stock  market  indexes.^  At 
the  moment,  however,  CXM  trading 
ends  at  3  Central  time  (4  Eastern  time), 
while  trading  of  such  derivative 
products  continues  until  3:15  Central 
time  (4:15  Eastern  time).  The 
Commission  recognizes  that  the  current 
lack  of  coordination  may  hinder  market 
participants'  ability  to  adjust  their  risk 
in  response  to  late  price  movements  in 
the  derivatives  market. 

Accordingly,  the  Commission  believes 
that  synchronizing  the  close  of  trading 
for  the  CXM  with  the  close  of  trading  for 
such  derivative  products  will  all«w 
market  participants  to  hedge  their 
positions  more  effectively.  Specifically, 
traders  and  investors  will  be  able  to 
employ  closing  strategies  that  reflect 
price  movements  that  take  place  during 
the  last  fifteen  minutes  of  derivatives 
trading,  as  well  as  complete  last  sale 
information  for  the  various  indexes' 
component  stocks.  To  the  extent  that  the 
CHX  proposal  will  promote  fair  hedging 
opportunities,  the  Commission  Hnds 
that  extended  trading  hours  should 
increase  volume  in  the  CXM,  thereby 
adding  to  the  depth  and  liquidity  of  the 
market  for  that  biasket  product.  »> 


No*.  27382  (October  26. 1989).  S4  FR  45834 
(October  31, 1989)  (File  No.  SR-NYSE-e9-05) 
(approving  trading  of  ba«ket  of  stockx  comprising 
the  Standard  k  Poor*  ("SAP")  500  Portfolio  Index): 
and  27383  (October  26. 1989),  54  FR  45846  (October 
31. 1989)  (File  No.  SR-CBOE-«»-20)  (approving 
trading  of  basket  of  stocks  comprising  the  SAP  100 
and  SAP  500  Indexes). 

*  See  CXM  Approval  Order,  supra,  note  4. 

•For  example,  the  promotional  literature  for  the 
CXM  illustrates  how  that  basket  could  be  used  a* 
t  hedge  against  the  SAP  100  options  contract. 

">The  Commission  used  a  aimilar  rationale  in 
approving  extended  trading  hours  for  stock  index 
options.  See  Securities  Exchange  Act  Release  No. 
22957  (February  27, 1986).  51  FR  7869  (March  6. 
1986)  (File  No*.  SR-CBOE-85-19.  SR-Amex-86-02 
and  SR-NYSE-86-06).  See  also  Securities  Exchange 
Act  Release  No.  31591  (December  11.  1992).  57  FR 
60253  (December  18. 1992)  (File  No.  SR-Amex-92- 


The  Coi  unission  finds  good  cause  for 
approvin{  the  proposed  rule  change 
prior  to  tl  i  thirtieth  day  after  the  date 
of  publict  ion  of  the  notice  of  filing 
thereof.  T  te  CHX  proposal  is  designed 
to  eliminae  a  barrier  to  fair  hedging 
opportuni  ies;  accelerated  approval 
thereof  wj  1  allow  the  resulting  risk 
managemi  mt  benefits  for  traders  and 
investors  o  be  realized  immediately.  In 
addition,  he  proposed  rule  change  was 
published  in  the  Federal  Register  for 
the  full  sti  tutory  period  and  no 
comments  were  received  on  any  aspect 
of  the  pro  K>sal. 

It  is  the  ■efore  ordered,  Pursuant  to 
section  igib){2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CHX-93-29) 
is  approvfld. 

For  the  (}}nunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Mai^garet  H.  McFarUnd, 

Depu  ty  Secretary. 

(FR  Doc.  94-145  Filed  1-4-94;  8:45  am) 
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[ReleaM  %  34-33979;  File  No.  8R-MSTC- 
99-10] 

Seif-Regiiatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of^illng  of  a  Proposed  Rule 
Change  F  elating  to  the  Limitation  or 
Elimlnatk  n  of  Directors'  Uat>illty 

December ;  3, 1993. 

Pursuer  t  to  section  ig(b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  1  lotice  is  hereby  given  that  on 
August  n ,  1993,  the  Midwest  Securities 
Trust  Conlpany  ("MSTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  asjdescribed  in  Items  I,  II,  and 
in  below,  jwhich  Items  have  been 
prepared  substantially  by  MSTC.  MSTC 
amended  the  filing  on  October  6, 1993.2 
The  Commission  is  publishing  this 
notice  to  Solicit  comments  from 
interested  persons. 


I.  Self-Re^latory 

Statemen 

thePropowd 


Organization's 
of  the  Terms  of  Substance  of 
Rule  Change 


MSTC  I  roposes  to  amend  Article  Ten 
of  its  Arti(  :les  of  Incorporation  and 
Article  VI  Section  1  of  its  By-Laws  to 
limit  or  el  minate  the  potential 
monetary  liability  of  its  directors  to  the 


18)  (approving  trading  of  portfolio  depository 
receipts  until  4:15  Eastern  time). 

"  15  U.S.C .  78s(b)(2)  (1988). 

"  17  CFR  :00.30-3(a)(12)  (1991). 

<  IS  U.SC  7B*(b)(l)  (1968). 

>  Letter  frobi  David  T.  Rusoff.  Foley  ft  Lardner.  to 
Richard  Stratser  (Attorney).  Division  of  Market 
Regulation,  Commission  (October  5. 1993). 


extent  permitted  by  the  Illinois  Business 
Corporation  Act  except  where  such 
liability  is  the  result  of  a  violation  of  the 
federal  securities  laws. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission; 
MSTC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposal  will  limit  or  eliminate 
the  potential  monetary  liability  of  MSTC 
directors  ujider  certain  circumstances. 
The  proposed  change  is  based  on 
Section  2.10(b)(3)  of  the  Illinois 
Business  Corporation  Act,  under  which 
MSTC  is  organized,  which  allows 
corporations  to  adopt  provisions  in  their 
articles  of  incorporation  that  limit  or 
eliminate  the  potential  monetary 
liability  of  directors  under  certain 
circumstances. 

General  corporate  law  imposes  a 
fiduciary  duty  of  care  upon  each 
corporate  director.  This  duty  of  care 
requires  a  director  to  exercise  informed 
business  judgment  in  good  faith  and  to 
act  with  an  honest  believe  that  the 
action  taken  is  in  the  best  interest  of  the 
corporation.  The  proposal  will  not 
eliminate  an  MSTC's  director's  duty  of 
care  but  will  limit  the  personal  liability 
of  an  MSTC  director  to  MSTC  or  its 
shareholders  should  the  director  fail 
through  negligence  or  gross  negligence 
to  satisfy  his  or  her  duty  of  care.3  Under 
Illinois  law,  such  limitations  of  personal 
liability  do  not  apply  in  certain 
situations. 

The  proposal  will  prohibit  limitation 
of  a  director's  liability  in  instances 
where  liability  arises  directly  or 
indirectly  as  a  result  of  a  violation  of 
federal  securities  laws.  The  proposal 


>  MSTC's  proposal  will  limit  a  director's  liability 
even  if  that  director  had  been  grossly  negligent 
provided  that  the  director  exercised  informed 
business  judgment  in  good  faith  and  acted  with  an 
honest  belief  that  the  action  taken  «va*  in  the  best 
interest  of  the  corporation.  Because  there  has  been 
no  judicial  interpretation  on  the  scope  of  the 
applicable  Illinois  legislation,  it  is  possible  that  an 
Illinois  court  may  find  as  a  matter  of  law  that  • 
director  cannot  act  in  a  manner  tliat  is  lx>th  grossly 
negligent  and  in  good  bith. 


will  not  eliminate  equitable  remedies 
such  as  rescission  or  injunctive  actions. 
Moreover,  it  will  not  eliminate  the 
liability  of  an  officer  of  MSTC  for 
actions  taken  in  that  capacity  even  if  the 
officer  is  also  a  director.  Finally,  the 
proposal  will  not  affect  the  liability  of 
a  director  for  acts  or  omissions  that 
occurred  prior  to  approval  of  the 
proposal. 

Lmiiting  or  eliminating  directors' 
liability  will  help  to  ensure  that  MSTC 
will  be  able  to  recruit  and  retain 
competent  directors.  Due  to  the 
increased  number  and  magnitude  of 
lawsuits  against  directors,  many  other 
corporations  from  various  states  already 
have  adopted  provisions  similar  to  those 
in  MSTC's  proposal. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  because  it  will 
I  amove  an  impediment  to  attracting 
competent  directors  and  thus  will  help 
assure  the  fair  representation  of 
shareholders  and  participants  in  the 
selection  of  directors  and  in  the 
administration  of  MSTC's  affairs. 

(B)  Self-Regulatory  Organization's 
Statement  on  Bunden  on  Competition 

MSTC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  C^anization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  comments  were  solicited  or 
received. 

m.  Date  oTEffBCtivenen  of  the 
Proposed  Rule  Change  and  Timing  finr 
Commiasion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  ror  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  ofCaaunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submiarions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 


Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC.  All 
submissions  should  refer  to  File  No. 
SR-MSTC-93-10  and  should  be 
submitted  by  January  26, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc  94-103  Filed  1-4  04;  8:45  am) 
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[Releaae  No.  34-93403;  PNe  No.  8R-NYSE- 
93-35] 

Self-Regulatory  Organixations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Relating  to  Additions  of 
Maf1(«t-at-the-Close  Orders  to  the  "Uat 
of  Exchange  Rule  Violations  and  Hnea 
Applicable  Thereto  Pursuant  to  Rule 
476A"  and  Amending  Minor  Rule 
Violation  Enforcenient  and  Reporting 


DecemlMr  28, 1993. 

On  October  7, 1993  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,!  a  proposed  rule  change  to 
revise  the  Rule  476A  Violations  List  for 
imposition  of  fines  for  minor  violations 
of  rules  and/or  policies  by  adding  to  the 
list  Exchange  procedures  with  respect  to 
entry  and  cancellation  of  market-at-the- 
dose  ("MOC")  orders  on  expiration 
days  (i.e.,  expiration  Fridays  or  the  day 
on  which  Quarterly  Index  options 
expire).  The  NYSE  also  requested 
approval,  under  Rule  19d-l(c)(2),  to 
amend  its  Rule  19d-l  Minor  Rule 
Violation  Enforcement  and  Reporting 
Plan  to  include  the  MOC  procedures.* 


The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33161 
(November  5, 1993).  58  FR  60078 
(November  12, 1993).  No  comments 
were  received  on  the  proposal. 

Description  and  Background 

In  1984,  the  Commission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  SROs  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations.* 
Subsequently,  in  1985,  the  Commission 
approved  an  NYSE  Plan  for  the 
abbreviated  reporting  of  minor  rule 
violations  pursuant  to  Rule  19d-l(c) 
under  the  Act.  The  Plan  relieves  the 
NYSE  of  the  current  reporting 
requirements  imposed  under  section 
19(d)(1)  of  the  Act  for  violations  listed 
in  NYSE  Rule  476A.  The  NYSE  Plan,  as 
embodied  in  NYSE  Rule  476A,  provides 
that  the  Exchange  may  designate 
violations  of  certain  rules  as  minor  rule 
violations.  The  Exchange  may  impose  a 
fine,  not  to  exceed  $5,000,  on  any 
member,  member  organization,  allied 
member,  approved  person,  or  registered 
or  non-registered  employee  of  a  member 
or  member  oiganization  for  a  violation 
of  the  delineated  rules  by  issuing  a 
citation  with  a  specific  penalty.^  Such 
person  can  either  accept  the  penalty,  or 
opt  for  a  full  disciplinary  hearing  on  the 
matter.  Fines  assessed  pursuant  to 
NYSE  Rule  476A  in  excess  of  $2,500  are 
not  considered  pursuant  to  the  Plan  and 
must  be  reported  in  a  maimer  consistent 
with  the  current  reporting  requirement 
of  section  19(dKl)  of  the  Act.  The 
Exchange  also  retains  the  option  of 
bringing  violations  of  rules  included 
under  NYSE  Rule  476A  to  full 
disciplinary  proceedings,  and  the 


*  17  CFR  200.3O-3(aKl2)  (1992). 

I  IS  U.&C  7ae(b)(l)  (1)W8). 

117  CFR  240.196-1  (1091). 

>Sm  l«n«  fron  )UDm  R.  Buck.  Senior  Vice 
Prwidant  and  Secntanr,  NYSE,  to  Sharon  Lawaon. 
Aaaiclant  Director,  Excnan^e  and  Optiona 


Regulation,  Division  of  Market  Regulation, 
Commiasion,  dated  October  S,  1993. 

«  Sea  Securitlaa  Exchange  Act  Release  Ho.  21013 
Ouna  1. 19B4),  49  FR  23S2a  (June  B,  19ft4).  Pursuant 
to  paragraph  (cXD  of  Rule  19d-l,  an  SRO  I* 
raquirad  to  flia  promptly  «rith  tha  Commission 
notica  of  any  "final''  diacipUnary  action  taken  by 
tha  SRO.  Pursuant  to  paragraph  (cX2)  of  Rule  IM- 
1,  any  dladpllnary  action  taken  l>v  an  SRO  for  a 
violation  of  an  SRO  rule  that  ha*  been  designated 
a  minor  rule  violation  pursuant  to  tha  Plan  ahall  not 
be  considered  "final"  nr  purpoaes  of  taction 
19(d)(1)  of  the  Act  If  tha  aanctlon  Impoaad  oonalau 
of  a  fine  not  exceeding  12,300  and  Ibe  aanctionad 
paraon  haa  not  aought  an  ad|udlcatlon.  Including  a 
naaring,  or  otharwiaa  axhauatad  his  or  her 
admlnlatratlva  ramedlaa.  By  deeming  unadjudlcaiad 
minor  violation*  aa  not  final,  tha  Commission 
pennlt*  tha  SRO  to  report  violation*  on  a  periodic, 
a*  oppoaed  to  immediate,  baaU. 

■  The  Utt  If  contained  under  Supplementary 
Material  to  R»rhang*  Rule  47SA.  A*  dlacuaaad  in 
note  4  supra,  only  thoae  finea  impoaad  that-an  not 
In  excaaa  o(  S2  JOO  era  aubtad  to  periodic  reporting. 
Finea  impoaad  purtuant  to  Rule  476A  in  excaa*  of 
$2,SO0  era  daaiiiad  final  and  tharafara  are  aubfact 
to  Immadlata  reporting  to  tha  Commiaalon. 
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Commission  expects  the  Exdiange  to  do 
so  for  egregious  or  repeat  violaticms. 

In  adopting  Rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs."  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Coimnission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
can  be  adjudicated  quickly  and 
objectively. 

The  NYSE  currently  is  adding  its 
procedures  with  respect  to  entry  and 
cancellation  of  MOC  orders  on 
expiration  days  to  the  list  of  minor  rule 
violations  subject  to  the  Rule  476A 
minor  rule  violation  plan.  The  MOC 
order  entry  and  cancellation  procediues 
require,  for  example,  that  MOC  orders 
be  entered  on  the  Exdiange  by  3:40  p.m. 
on  expiration  days  if  they  are  relatea  to 
a  strategy  including  any  stock  index 
future,  stock  index  option  or  option  on 
stock  index  future  in  expiring  contracts, 
and  that  no  cancellations  of  such  orders 
be  effected  after  3:40  p.m.  Violations  of 
these  policies  could  include  late  entry 
of  MCiC  orders,  entry  of  MOC  orders 
which  do  not  oflEset  a  published 
imbalance  of  50,000  mares  or  more  in 
a  pilot  stodc  or  an  improper  cancellation 
of  an  MOC  order.  These  procedures  are 
aimounced  to  members  and  member 
organizations  through  an  Information 
Memo  issued  approximately  one  week 
before  each  expiration  day. 


Ik). 
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The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  writh  the 
requiTMnents  of  sections  6(b)(1),  (6)  and 
(7).  6(dXl)  and  19(d)  of  the  Act.'  The 
proposal  is  consistent  with  the  section 
6(b)(6)  requirement  that  the  rules  of  an 
exchange  provide  that  its  members  and 
persons  associated  with  its  membOTs 
shall  be  appropriately  disciplined  for 
violations  of  rules  of  the  exchange.  In 
this  regard,  the  proposal  provides  an 
effident  procedure  for  appropriate 
disdplining  of  members  for  a  rule 
violation  that  is  technical  and  objective 
in  nature.  Moreover,  because  the  Plan 
provides  proceduril  rights  to  the  person 
nned  and  permits  a  dlKipIined  person 


•  Sm  SacurttiM  Bxchai^  Act  lattMt  No.  13762 
Ouly  a.  1977).  42  FR  35411  Qvly  14. 1977). 

'  IS  U.S.C  TSCbXt).  IS)  and  (7).  7a«dXl)  and 
78«(d](19eS). 


persons  I 
consistent 
6(d)(1)  of  I 
The  Cot 
proposal  I 
which  to 
rules  incli 


to  request  ia  full  hearing  on  the  matter, 
the  propo^I  provides  a  fair  procedure 
for  the  disciplining  of  members  and 
3dated  with  members, 
with  sections  6(b)(7)  and 
leAct. 

ssion  also  believes  that  the 
rovides  an  alternate  means  by 
later  violations  of  the  NYSE 
jded  in  the  Plan,  thus 
furthering  the  purposes  of  section 
6(b)(1)  of  l^e  Act.  An  exchange's  ability 
to  effectively  enforce  compliance  by  its 
members  and  member  organizations 
with  Commission  and  Exchange  rules  is 
central  to  Its  self-regulatory  functions. 
Inclusion  bf  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpretef  to  mean  it  is  an  unimportant 
rule.  On  t^e  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  imder 
a  minor  rule  violation  plan  may  not 
only  reduce  reporting  burdens  on  an 
SRO  but  also  may  make  its  disdplinary 
system  more  efficient  in  prosecuting 
violations  of  these  rules. 

In  addition,  because  the  NYSE  retains 
the  discrenon  to  bring  a  full  disdplinary 
proceeding  for  any  violation  included 
on  the  List,  the  Commission  believes 
that  adding  the  procedures  for  entry  and 
cancellation  of  MOC  orders  on 
expirationidays  to  the  List  will  enhance, 
rather  tha^  reduce,  the  NYSE's 
enforcemoit  capabilities  of  these 
Exchange  procedures. 

As  dMcribed  above.  MOC  procedures 
are  subject  to  change  on  a  monthly  basis 
and  are  outlined  in  an  Information 
Memo  disfeminated  to  the  membere  and 
member  olganizations  prior  to  each 
expiratioi^day.  The  Commission 
believes  that  whether  a  member  or 
member  otganization  has  followed  such 
spedficallv  outlined  procedures  is 
amenable  to  quick,  objective 
determinations  of  compliance  with 
respect  to  activity  on  each  expiration 
day.  The  quick  and  eflident  resolution 
of  questiots  of  compliance  with  such 
prccedures  would  fadUtate  the 
Exchange's  ability  to  induce  continued 
compliancB  Mdthout  being  hindered  by 
the  additional  time  and  cost  assodated 
with  morejsophisticated  Exchange 
disdplinarv  actions. 

Finally,  tne  Commission  believes  that 
the  indusfon  of  the  MOC  procedural 
rules  will  prove  to  be  an  efiisctive 
alternate  r^ponse  to  a  violation  when 
the  initiatjbn  of  a  full  disdplinary 
proceeding  is  imsuitable  because  such  a 
may  be  more  costly  and 
iming  in  view  of  the  minor 
le  particular  violation.  This 
is  further  i  ainforced  by  the  nature  of  the 
monthly  d  ssemination  of  these 
procedure  i  to  the  members  and  their 
potential  1  x  change  each  month  in 


P> 

time-cons 
nature  of 


response  to  the  instruments  affiected  on 
the  expiration  day  and  the  surrounding 
circumstaiKes  at  that  time.  By  including 
the  MOC  procedures  in  the  Rule  476A 
Minor  Rule  Violation  List,  the  NYSE  can 

auickly  respond  to  violations,  thereby 
eterring  similar  infractions  the 
following  month. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  and  Rule  19d-l(cM2) 
under  the  Act,*  that  the  proposed  rule 
change  (SR-NYSE-93-35)  is  approved. 

For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc  94-146  Filed  1-4-94;  8:45  am) 
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[Releeee  No.  34-33400;  Pile  Na  SR-NY8E- 
93-47] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  tha  New 
Yoric  Stock  Exchanga,  Inc.  Relating  to 
Usting  Standards  for  Non-U.S. 
Companies 

December  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Ad  of  1934 
("Act").  15  U.S.C.  78s(b){l),  noUce  is 
hereby  given  that  on  December  16, 1993. 
the  New  York  Stock  Exchange.  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solidt  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self^egulatory  Organization's 
StateoaeBt  of  tlie  Tenns  of  Snbstance  of 
the  Proposed  Rale  Change 

The  proposed  modification  to  NYSE 
policy  would  amend  Paragraph  103  of 
the  NYSE  Listed  Company  Manual 
("Non-U.S.  Companies")  to  permit  non- 
U.S.  issuers  to  distribute  siunmary 
annual  reports  to  U.S.  holden.  under 
certain  circumstances. 

n.  Self-Itegulatory  OrganizalioB's 
Statencnt  of  the  Parpose  of.  and 
SUtutory  Basis  for,  the  Fropoeed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatoiy  organization  induded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


•  IS  U.&C  7a8(b)(2)  dees)  aad  i7  cfr  24ai9d- 

1(c)(2)  (1991). 

•  17  CFR  200.3O-3(aHl2)  (1991). 
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on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  spedfied  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgartization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  modification  to  policy 
recognizes  an  amendment,  adopted  in 
1990.  to  the  U.K.  Companies  Act  which 
permits  issuen  listed  on  the  London 
Stock  Exchange  to  provide  an  option  to 
holdere  of  their  ordinary  shares  to 
receive  a  full  annual  report  or  a 
summary  annual  report.  The  Companies 
Act  sets  forth  the  spedfic  financial  and 
management  information  that  must  be 
contained  in  the  summary  reports. 

The  Companies  Act,  as  amended,  also 
requires  that  shareholders  who  receive 
only  the  summary  report  be  given  the 
opportunity,  at  any  time,  to  obtain  the 
full  annual  npoti  from  the  company 
and  that  companies  must  notify 
shareholdera  annually  of  this  right  and 
how  the  report  might  be  obtained.  When 
the  program  was  instituted  in  the  U.K. 
in  1990,  shareholders  received  both 
reports  and  notice  of  the  available 
option  with  respect  to  future  reports. 

Certain  U.K.  issuers  are  now  seeking 

Eermission  from  the  NYSE  to  provide 
olden  of  listed  ADRs  with  summary 
reports  in  place  of  full  annual  reports  if 
the  holden  do  not  object.  The  proposed 
modification  to  policy  is  necessary  to 
grant  permission  since  current  policy 
requires  all  listed  companies  to  submit 
to  shareholden  an  annual  report  with 
finandal  information  as  detailed  in 
Paragraph  203.01  of  the  NYSE  Listed 
Company  Manual. 

The  creation  of  the  summary  annual 
reports  in  the  U.K.  was  prompted  by 
two  objectives:  Potential  cost  savings  to 
the  company  and  the  ability  to  provide 
a  more  easily  read  document  to  retail 
holden.  The  effort  has  been  deemed 
successful  in  the  U.K.  since  a  majority 
of  shareholdera  now  receive  the 
summary  reports. 

The  Exchange  is  proposing  that  the 
NYSE  annual  report  requirements  be 
modified  to  allow  holden  of  NYSE- 
listed  non-U.S.  securities  to  receive 
siunmary  annual  reports  if  (i)  this  is  the 
practice  in  the  home  country  and  (ii) 
certain  conditions  are  met 
Spedfically,  issuen  proposing  to 

Erovide  summary  annual  reports  to  ADR 
olden  would  be  required  to: 


(a)  provide  ADR  holden  with  an 


ongoing  option  to 

(Dr         •   - 


Receive  the  full  annual  report  on 
demand,  and 

(2)  Annually  change  their  election  (as 
in  the  U.K..  U.S.  ADR  holden  would 
initially  receive  both  reports  and  notice 
of  the  available  option  with  respect  to 
future  reports); 

(b)  Follow  the  spedfic  dictates  of 
home  country  law  or  business  practice 
with  respect  to  the  data  presented; 

(c)  Include  a  U.S.  GAAP 
recondliation  to  the  extent  that  such 
recondliation  would  be  required  in  the 
full  annual  report. 

This  proposal  would  be  consistent 
with  the  Exchange's  policies  for  non- 
U.S.  companies  which  effectively  allow 
these  companies  to  follow  home  country 
practice  in  such  areas  as  interim 
reporting  and  corporate  governance.  In 
addition,  we  believe  the  modification  to 
policy  would  be  consistent  with  the 
SEC's  posture  toward  non-U.S. 
companies  of  being  accommodating 
without  compromising  disdosure. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
prindples  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investora  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solidted,  and 
does  not  intend  to  solidt,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolidted  written  comments  from 
memben  or  other  interested  parties. 
However,  the  Exchange  adopted  this 
proposed  rule  change,  in  part,  in 
response  to  a  petition  from  eight  listed 
U.IC  companies  requesting  that  the 
exchange  allow  them  to  use  summary 
annual  reports. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fier 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  other  period  (i)  as  the 
Commission  may  desimate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  chan^.  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpal 
onice  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-^^SE-93- 
47  and  should  be  submitted  by  January 
26. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secrrtoiy. 

(FR  Doc  M-144  Piled  1-4-04;  8:45  am] 
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ACTKM:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Minneapolis-St. 
Paul  Metropolitan  Airports  Commission 
for  Minneapolis-St.  Paul  International 
(Wold-Chamberlain  Field)  Airport 
under  the  provisions  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Minneapolis-St. 
Paul  International  (Wold-Chamberlain 
Field)  Airport  under  part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
Junes,  1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  detenr.ination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  December  10, 
1993.  The  public  comment  period  ends 
February  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  M.  Dougherty,  Federal  Aviation 
Administration.  Airports  District  Office, 
room  102,  6020  28th  Avenue  South. 
Minneapolis,  Minnesota  55450,  (612) 
725—4222.  Comments  on  the  proposed 
noise  compatibility  program  should  also 
be  submitted  to  the  above  ofEce. 
SUPPLEMENTARY  INFORMATKM:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Minneapolis-St.  Paul  International 
(Wold-Chamberlain  Field)  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
December  10. 1993.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  June  8, 1994.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  refiBrred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposujv  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
ttie  airport. 


An  airport  operator  who  has 
submittedjnoise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  jubmit  a  noise  compatibility 
program  fpr  FAA  approval  which  sets 
forth  the  treasures  the  operator  has 
taken  or  ph)poses  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

TheMi4neapolis-St.  Paul 
Metropolian  Airports  Commission 
submitted  to  the  FAA  on  March  30, 
1992,  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  the  FAR  Part  150 
Noise  Corppatibility  Study  firom  March 
1991  to  Kferch  1992.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act.  and  that  the 
noise  mitigation  measures,  to  be 
implemertled  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noisejcompatibility  program  under 
section  ld4(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  ^posure  maps  and  related 
descriptiqns  submitted  by  the 
Minneapolis-St.  Paul  Metropolitan 
Airports  Commission.  The  specific 
maps  undfer  consideration  are  the  1991 
existing  Noise  Exposure  Map  and  the 
1996  future  Noise  Exposure  Map.  The 
FAA  has  aetermined  that  these  maps  for 
the  Minn4apolis-St.  Paul  International 
(Wold-Ch^mberlain  Field)  Airport  are  in 
compHanie  with  the  applicable 
requirem^ts.  This  determination  is 
effective  dn  December  10, 1993.  FAA's 
determination  on  an  airport  operator's 
re  maps  is  limited  to  a 
t  the  maps  were  developed  in 
with  the  procedures 
in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  appUcant's 
data,  infoi  mation  or  plans,  or  a 
commitmi  nt  to  approve  a  noise 
compatibwity  program  or  to  fund  the 
implemenltation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contour 
depicted  an  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  ^  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  lotations  of  specific  properties 
with  regaid  to  the  depicted  noise 
contours,  pr  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
propertied  should  be  covered  by  the 
provision!  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 


noise  e: 
finding 
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the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detail  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21 
of  FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
Minneapolis-St.  Paul  International 
(Wold-Chamberlain  Field)  Airport,  also 
effective  on  December  10, 1993. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  June  8, 1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.,  room  617, 
Washington,  DC  20591 
Federal  Aviation  Administration, 
Minneapolis  Airports  District  Office, 
room  102, 6020-28th  Avenue  South. 
Minneapolis,  Minnesota  55450 
The  Miimeapolis-St.  Paul  Metropolitan 
Airports  Commission,  Minneapolis- 
St.  Paul  International  (Wold- 
Chamberlain  Field)  Airport,  6040- 
28th  Street  South.  Minneapolis. 
Minnesota  55450 
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Questions  may  be  directed  to  the 
individual  named  above  imder  the 
headmg.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Minneapolis.  Minnesota  on 
December  10, 1993. 

Franklin  D.  Benson. 

Manager,  Minneapolis  Airports  District 
Office.  FAA  Great  lakes  Region. 

(PR  Doc  94-139  Filed  1-4-94;  8:45  am] 
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Detennination  of  Significance  and 
Notica  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
To  Conduct  Scoping  for  Seattte* 
Tacoma  International  Airport,  Seattle, 
WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Northwest  Mountain 
Region  of  the  Federal  Aviation 
Administration  ("FAA")  and  the  Port  of 
Seattle  ("Port")  announce  that  the  FAA 
and  the  Port,  acting  as  joint  lead 
agencies,  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  by  the  Port  to  develop  a 
new  parallel  runway  and  other  airport 
facility  improvements  to  be  examined  in 
an  update  to  the  Seattle-Tacoma 
International  Airport  (Sea-Tac  Airport) 
Master  Plan.  To  ensure  that  all 
significant  issues  related  to  the 
proposed  action  are  identified,  scoping 
comments  are  requested. 
DATES  AND  ADDRESSES  FOR  COMMENTS: 
To  facilitate  the  receipt  of  written 
comments,  two  scoping  meetings  will  be 
conducted.  The  first  meeting,  in  a 
workshop  format,  will  be  conducted  for 
the  public  on  February  9, 1994.  A 
meeting  for  Federal,  state  and  local 
agencies  will  be  conducted  on  February 
10, 1994.  Send  comments  to,  or  seek 
additional  information  from  the 
responsible  Federal  official:  Mr.  Dennis 
Ossenkop,  Airports  Division,  Federal 
Aviation  Administration,  1601  Lind- 
Avenue  SW.,  suite  540,  Renton, 
Washington  98055-4056.  To  be 
considered,  written  comments  must  be 
received  on  or  before  February  25, 1994. 
SUPPLEMENTARY  INFORMATION:  Recent 
planning  studies  have  indicated  both  an 
existing  and  long-term  need  for 
additional  airfield  capacity  at  Sea-Tac 
Airport.  Under  current  demand  levels, 
the  Airport  experiences  reduced 
operating  capability  and  delay  during 
bad  weather  conditions  due  to  the  close- 
spacing  of  the  existing  parallel  runways. 
During  busy  hours,  arrival  demand 
exceeds  the  bad  weather  arrival  capacity 


and  aircraft  and  passenger  delays  result. 
In  addition  to  increasing  the  severity  of 
delays  caused  by  bad  weather, 
continued  growth  in  aircraft  operational 
demand  is  projected  to  exceed  Sea-Tac's 
annual  airfield  cafMcity  within  the  next 
ten  years.  The  objective  of  the  Master 
Plan  Update,  and  accompanying  EIS,  is 
to  address  the  bad  weather  capacity 
problem  and  to  meet  long-term  regional 
air  travel  needs  spurred  by  a  growing 
regional  economy. 

An  Environmental  Impact  Statement 
(EIS)  will  be  prepared  for  the  Master 
Plan  Update,  which  is  expected  to 
include  numerous  projects  including, 
but  not  l>e  limited  to:  A  new  parallel 
runway  and  improvements  to  the 
passenger  terminal,  ground  access 
system,  and  other  support  facilities.  The 
range  of  new  parallel  runway  options 
that  may  be  considered  in  the  EIS  are 
anticipated  to  be  in  the  immediate 
vicinity  of  the  existing  airfield  at  Sea- 
Tac  Airport.  Based  on  the  Master  Plan 
Update,  other  airport  developments  that 
may  be  considered  in  the  EIS  would  be 
located  on  or  in  the  immediate  vicinity 
of  the  existing  Sea-Tac  Airport  property. 
Mitigation  measures  will  be  proposed, 
as  necessary,  for  the  significant  adverse 
impacts  created  by  development.  Major 
actions  or  concepts  to  be  discussed  in 
the  draft  EIS  include  the  no  action 
alternative  and  other  reasonable 
alternatives  meeting  the  purpose  and 
need.  Such  alternatives  are  expected  to 
include  several  options  related  to 
runway  lengths,  separations  and 
threshold  stagger. 

The  FAA  and  Port  of  Seattle  have 
determined  that  the  new  parallel 
runway  is  likely  to  have  a  significant 
adverse  impact  on  the  environment.  An 
Environmental  Impact  Statement  (EIS) 
is  required  under  the  National 
Environmental  PoUcy  Act  and  the 
Washington  State  Environmental  Policy 
Act  (SEPA),  RCW  43.2lC.030(2)(c)  and 
will  be  prepared.  The  FAA  and  Port  of 
Seattle  have  identified  the  following  key 
areas  for  discussion  in  the  EIS 
including,  but  not  limited  to: 
Alternatives,  noise  and  land  use,  social 
and  socio-economic  impacts,  human 
health,  water  resources,  biotic 
communities,  construction,  earth, 
transportation  and  air  quality. 

Scoping  is  the  initial  step  in  the 
preparation  of  the  EIS.  The  scoping 
process  is  "an  early  and  open  process 
for  determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the 
proposed  action."  Agencies,  affected 
tribes,  and  members  of  the  pubUc  are 
invited  to  comment  on  the  scope  of  the 
EIS.  You  may  comment  on  alternatives, 
mitigation  measures,  probable 


significant  adverse  impacts,  and 
licenses  or  other  approvals  that  may  be 
required.  Comments  and  suggestions  are 
invited  from  Federal.  State  and  local 
agencies,  and  other  interested  parties 
and  individuals  to  ensure  that  the  fiill 
range  of  issues  related  to  a  Master  Plan 
Update  EIS  are  addressed  and  all 
significant  issues  identified. 

To  focilitate  the  receipt  of  comments, 
two  scoping  meetings  will  be 
conducted.  A  public  workshop  will  be 
conducted  to  receive  written  comments 
on  February  9, 1994  from  4  p.m.  until 
8  p.m.  at  Tyee  Senior  High  School.  4424 
South  188th  Street.  Qty  of  SeaTac.  The 
second  meeting  will  be  held  on 
February  10. 1994  between  9:30  a.m. 
and  11  a.m.  for  Federal,  state  and  local 
agencies  in  the  Sea-Tac  Auditorium. 
Mezzanine  Level  Main  Terminal 
Building.  Seattle-Tacoma  International 
Airport. 

Issued  in  Renton.  Washington  on 
December  20, 1993. 

Edward  G.  Tatum. 

Manager,  Airports  Division.  Federal  Aviation 
Administration,  Northwest  Mountain  Region, 
Renton,  Washington. 

William  E.  Brougher. 

SEPA  Responsible  Official,  Port  of  Seattle. 
[PR  Doc.  94-137  Filed  1-4-94;  8:45  am) 
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Availability  of  Draft  Environmental 
Impact  Statement  and  4(f)  Statement 
for  an  Airport  Surveillance  Radar 
Model  9  Facility  for  Washington 
National  Airport.  Washington,  DC  and 
Conduct  a  Public  Hearing 

AGENCY:  Department  of  Transportation. 
Federal  Aviation  Administration. 
ACTION:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement  (DEIS) 
and  4(f)  Statement,  and  conduct  a 
public  hearing. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  the 
availability  of  a  Draft  Environmental 
Impact  Statement  (DEIS),  which 
assesses  the  potential  effects  of 
constructing  and  operating  an  Airport 
Surveillance  Radar  Model  9  (ASR-9) 
facility  at  either  a  site  within  Ward  8  of 
the  District  of  Columbia  or  at 
Washington  National  Airport,  Arlington 
County,  Virginia.  The  DEIS  has  been 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  The  purpose  of  the  proposed 
action  is  to  improve  existing  radar 
coverage  provided  to  air  traffic  control 
servicing  Washington  National  Airport 
and  the  airspace  over  Washington,  DC 
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ADDRESSES:  Comments  on  the  DEIS  may 
be  submitted  in  writing  and  may  be 
mailed  or  delivered  to  the  FAA  at  the 
following  address:  Federal  Aviation 
Administration,  Mr.  Qiarles  Hoch 
(AEA-400),  Manager.  Airway  Facilities 
Division,  Fitzgerald  Federal  Building, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Aviation  Administration,  Mr. 
Mike  Lanz,  AEA-451.1,  (718)  553-1198 
or  Mr.  Larry  D.  Walker,  Louis  Berger  & 
Associates,  Inc.  (202)  331-7775. 
SUPPLEMENTARY  INFORMATION:  An  FAA 
evaluation  concluded  that  potentially 
significant  impacts  may  result  to  two  of 
the  sites  on  National  Park  Service  land 
with  respect  to  historical  and  visual 
resources.  Mitigation  of  these  impacts 
are  expected  to  be  develoi>ed  as  a  result 
of  the  consultation  process  with  the 
District  of  Columbia  State  Historic 
Preservation  Office. 

A  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
was  published  in  the  Federal  Register 
by  the  FAA  on  CX:tober  13, 1992, 
inviting  comments.  A  public  scoping 
meeting  was  held  on  October  20, 1992 
to  receive  comments  on  the  proposed 
action  from  the  public. 

Six  alternative  sites  and  the  no  action 
alternative  were  evaluated  in  the  DEIS. 
Three  sites  are  located  at  Washington 
National  Airport  and  three  sites  are 
located  on  National  Park  Service  land  in 
Anacostia,  IX.  The  environmental 
review  of  the  project  was  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  as  amended  (42  U.S.C 
4371,  et  seq.).  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508). 
the  Department  of  Transportation  (DOT) 
Act  of  1966.  DOT/FAA  Orders,  and  all 
applicable  Federal  regulations  and 
EHstrict  of  Columbia  ordinances. 

Comments  on  the  DEIS  are  invited 
from  Federal,  State,  and  local  agencies, 
and  all  other  interested  parties,  and 
should  be  directed  to  the  FAA  at  the 
addresses  provided  above.  All 
comments  received  or  postmarked 
within  60  days  from  the  date  of 
publication  of  the  Environmental 
Protection  Agency's  (EPA)  Notice  of 
Availability  of  the  DEIS  in  the  Federal 
Register  will  be  considered  in  the 
preparation  of  the  Final  Environmental 
Impact  Statement. 

The  DEIS  is  available  for  public 
review  at  the  following  locations: 
Washington  Highlands  Library,  115 
Atlantic  Street,  SW..  Washington,  DC 
20032  and  Aurora  Hills  Library.  735 
18th  Street  South,  Arlington,  VA  22202. 
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To  obtain  a  copy  of  the  DEIS,  submit 
a  written  request  to:  Mr.  Charles  Hoch 
(AEA-4t0),  Manager,  Airway  Facilities 
Division!  Fitzgerald  Federal  Building, 
Federal  Aviation  Administration,  John 
F.  Kenn^y  International  Airport, 
Jamaica,]  New  York  11430. 

Public  H  earing 

The  F  lA  solicits  public  comments  on 
the  DEIS  and  4(0  Statement  through  a 
public  h  iaring.  To  ensure  the  full  range 
of  issues  related  to  this  proposed  action 
are  addressed,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Interested  parties  are 
invited  tp  attend  a  public  hearing  that 
will  be  (Conducted  at  10  a.m.  on 
February  5, 1994  in  the  Basement 
MeetingRoom,  Washington  Highlands 
Library.  jllS  Atlantic  Street.  SW.. 
Washindton,  DC.  Written  comments  will 
be  accepted  until  February  15. 1994. 

Dated: !  )ecember  22, 1993. 
HertMrt  floss. 

Assistant  Manager,  Airwqy  Facilities  Division. 
(FR  Doc.   14-132  Filed  1-4-94;  8:45  am] 

BIUMO  CO  K  4tie-1»4l 


Researc  \  Engineering  and 
Develop  nent  Advisory  Committee, 
Flight  S4  irvlce  Technology 
Sut>cominittee;  Meeting 

Pursuj  nt  to  section  10(A)(2)  of  the 
Federal  j  Advisory  Committee  Act  (Public 
Law  92- 162;  5  U.S.C.  App.  I),  notice  is 
hereby  g  ven  of  a  meeting  of  the  Flight 
Service  Technology  Subcommittee  of 
the  Fed^l  Aviation  Administration 
(FAA)  Research.  Engineering  and 
Developtient  (I^E&D)  Advisory 
Committee  to  be  held  Friday.  January 
28. 1994  at  10  a.m.  The  meeting  will 
take  plade  at  the  Federal  Aviation 
Administration.  800  Independence 
Avenue.  ISW..  Washington,  DC.  in  the 
Round  Room  on  the  tenth  floor. 

The  a^nda  for  this  meeting  will 
include-Review  and  discussion  of  the 
proposea  task  statement;  organization  of 
the  eff'orl  to  develop  a  report  and 
recommendations;  overview  of  the 
current  ajnd  future  technology 
associated  with  pre-flight  weather  and 
flight  plan  filing  services.  This 
subcommittee  will  attempt  to  ensure 
that  the  FAA's  program  addresses  all  the 
right  tecinology  issues. 

Attendance  is  open  to  the  interested 
public  bi^t  limited  to  space  available. 
With  the  approval  of  the  Subcommittee 
Chairman,  members  of  the  public  may 
present  (^ral  statements  at  the  meeting. 
Persons  irishing  to  present  oral 
statements,  obtain  information,  or  plan 
to  access  the  building  to  attend  the 
meeting  should  contact  Mr.  Carl 


McCuUough.  ASE-10,  at  (202)  287-8595 
or  Ms.  Jan  Peters,  ASD-3.  at  (202)  287- 
8543  in  the  Office  of  the  Associate 
Administrator  for  System  Engineering 
and  Development.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington,  DC,  on  December 
27. 1993. 

Martiii  T.  Pozesky, 

Executive  Director,  Research,  Engineering  and 
Development  Advisory  Committee. 
(PR  Doc  94-138  Filed  1-4-94;  8:45  am) 
BIUMG  COOC  4»tO-13-M 


Intent  To  Rule  on  Application  To 
impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Cincinnati/Northern  Kentucky 
international  Airport  Hebron,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  ftt)m  a  PFC  at  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  4, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  2851  Directors  Cove,  suite  #3. 
Memphis,  TN  38131-0301 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  F. 
Holscher,  Director  of  Aviation,  of  the 
Cincinnati/Northern  Kentucky 
International  Airport  at  the  following 
address:  Second  Floor,  Terminal  1,  C/ 
NIOA,  2939  Terminal  Drive,  Hebron, 
Kentucky  41048. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Planner,  Memphis 
Airports  District  Ofllce,  2851  Directors 
Cove,  suite  #3,  Memphis,  TN  38131- 
0301,  (901)  544-3495. 
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The  application  may  be  reviewed  in 
person  at  this  office. 
SUPPlfMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Cincinnati/Northern  Kentucky 
International  Airport  under  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  December  22, 1993,  the  FAA 
determined  that  the  application  to 
imp>ose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Cincinnati/Northern 
Kentucky  International  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  30, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  1, 

1994 
Proposed  charge  expiration  date:  June  1, 

1995 
Total  estimated  PFC  revenue: 

$20,737,000 
Brief  description  of  proposed  profect(s): 

Impose  and  Use 

1.  Noise  Compatibility  and  Land  Use 
Management  Measures: 

a.  Purchase  Assurance  Program  ofi 
Runway  Ends 


b.  Voluntary  Acquisition  in  the  75 
Ldn  Contour 

c  Voluntary  Acquisition  in  Rolling 
Green  Acres 

d.  Voluntary  Acquisition  in  Ethan's 
Glen  Subdivision  and  scattered  homes 
in  the  65-75  Ldn.  West 

e.  Sound  Insulation  of  Nursing  Home 

f.  Sound  Insulation  of  Schools 

2.  Part  ISO  Supplemental  Study  and 
Related  Planning  Costs 

3.  Noise  Monitoring  Equipment. 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 
required  to  collect  PFCs: 

1.  FAR  part  121  Supplemental 
Carriers  which  operate  at  the  Airport 
without  an  Operating  Agreement  with 
the  Kenton  County  Airport  Board  and 
enplane  less  than  1,500  passengers  per 
year. 

2.  FAR  part  135  on-demand  air  taxis, 
both  fixed  wing  and  rotary. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
IN^ORMATION  CONTACT'. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Cincinnati/ 
Northern  Kentucky  International 
Airport. 

Issued  in  College  Park,  Georgia  on 
December  23, 1993. 
Troy  R.  Butler, 

PFC  Program  Manager,  Airports  Division, 
Southern  Begion. 
(FR  Doc.  94-135  Filed  1-4-94;  8:45  ami 

WLUNQ  COM  4»1»-13-M 


DEPARTMEHT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  subcommittee  meeting  of  the 
Advisory  Committee  on  Women 
Veterans  will  be  held  on  January  11, 
1994,  in  the  2nd  floor  conference  room, 
1785  Massachusetts  Ave.  NW., 
Washington,  E)C.  The  purp>ose  of  the 
subcommittee  meeting  is  to  review  the 
research  efforts  to  date  for  the  Study  of 
Reproductive  Health  Outcomes  Among 
Women  Vietnam  VeteAans. 

The  subcommittee  will  convene  on 
January  11  from  10  a.m.  to  4  p.m.  and 
all  sessions  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room. 
Because  this  capacity  is  limited,  it  will 
be  necessary  for  those  wishing  to  attend 
to  contact  Antoinette  Workeman, 
Committee  Coordinator,  Department  of 
Veterans  Affairs  (phone  202/606-5420) 
prior  to  January  11, 1994. 

Dated:  Decemt>er  21. 1993. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  94-99  Filed  1-4-94;  8:45  am] 
BtLUNQ  COOC  UM-ei-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Goveirvnent  in  ttie  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  3, 1994. 

A  closed  meeting  will  be  held  on 
Friday,  January  7, 1994,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 


and  17 
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staff  mi  mbers  who  have  an  interest  in 
the  ma  ters  may  also  be  present. 

The  ( ieneral  Counsel  of  the 
Commi  »ion,  or  his  designee,  has 
certifie  1  that,  in  his  opinion,  one  or 
more  o  the  exemptions  set  forth  in  5 
U.S.C.  1 .52b(c)(4),  (8J,  (9)  (AJ  and  (10) 


:FR  200.402(a)(4),  (8).  (9)  (i)  and 


(10),  p€  miit  consideration  of  the 


ed  matters  at  a  closed  meeting. 


schedu 

Comi  nissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  fi  tr  the  closed  meeting  in  a  closed 
session 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  January  7, 
1994,  a  10:00  a.m.,  will  be: 

Instit)  tion  of  injunctive  actions. 
Institi  tion  of  administrative  proceedings  of 
an  enfoi  ;:ement  nature. 


Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Regulatory  matter  regarding  financial 
institution. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
at (202)  272-2400. 

Dated:  December  30, 1993. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  94-236  Filed  3-3-94;  11:59  am] 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  13 

Referral  of  Debts  to  Internal  Revenue 
Service  for  Tax  Refund  Offset;  Interim 
Final  Rule 
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EHVIRONMENTAL  PROTECTION 
AGENCY 

40CFRP8rt13 

FRL-481ft-2] 

Refemri  oi  Debts  to  the  Internal 
Revenue  Service  for  Tax  Refund  Offset 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  as  a  participant  in  the 
Federal  Tax  Refund  Offset  Program,  is 
issuing  interim  regulations  to  govern  the 
referral  of  delinquent  debts  to  the 
Internal  Revenue  Service  (IRS)  for  offset 
against  the  income  tax  refunds  of 
persons  owing  money  to  EPA.  These 
regulations  allow  EPA  to  collect  debts 
by  means  of  offset  from  the  income  tax 
refunds  of  persons  owing  money  to  EPA 
provided  certain  conditions  are  met. 
This  rule  establishes  procedures  to  be 
followed  by  EPA  in  requesting  the  IRS 
to  offset  ta«^  refunds  due  to  taxpayers 
who  have  past-due  legally  enforceable 
debt  obligations  to  the  EPA. 
DATES:  Interim  rule  is  effective  on 
January  5. 1994.  Written  comments 
must  be  received  on  or  before  March  7, 
1994. 

ADDRESSES:  Send  comments  to:  Stephen 
B.  Hess,  Claims  and  Property  Law 
Branch  (2376).  Office  of  General 
Counsel,  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  B.  Hess.  C^ice  of  General 
Counsel.  Telef^one  202-260-7512. 
SUPPtCMDfTARY  INFORMATION:  This 
interim  rule  provides  procedures  for 
EPA  to  refer  past-due  legally  enforceable 
debts  to  the  IRS  for  offset  against  the 
income  tax  refunds  of  persons  owing 
debts  to  EP^.  This  rule  is  authorized  by 
31  U.S.C.  3720A,  the  purpose  of  which 
is  to  improve  the  ability  of  the 
government  to  collect  money  owed  it 
while  adding  certain  notice 
requiremeifls  and  other  protections 
applicable  to  the  government's 
relationship  to  the  debtor. 

This  rule  implements  31  U.S.C. 
3720A,  which  directs  any  Federal 
agency  that  is  owed  a  past-due  legally 
enforceable  debt  by  a  named  person  to 
notify  the  Secretary  of  the  Treasury  in 
accordance  with  regulations  issued  by 
the  Department  of  the  Treasury  at  26 
CFR  301.6402-6.  Before  a  Federal 
agency  may  give  such  notice,  however, 
it  must  first: 
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(1)  Nol  iiy  the  debtor  that  the  agency 
proposes  to  refer  the  debt  for  a  tax 
refiuid  di  (duction; 

(2)  Giv  i  the  debtor  60  days  from  the 
date  of  tl  e  notiHcation  to  present 
evidencelthat  all  or  part  of  the  debt  is 
not  past-^ue  or  legally  enforceable; 

(3)  Consider  any  evidence  presented 
by  the  de  itor  and  determine  whether 
any  amoi  int  of  such  debt  is  past -due  and 
legally  ei  forceable;  and 

(4)  Sat  sfy  such  other  conditions  as 
the  Secre  tary  of  the  Treasury  may 
prescribe  to  ensure  that  the  agency's 
determin  ition  is  valid  and  that  the 
agency  h^s  made  reasonable  efforts  to 
obtain  payment  of  the  debt. 

This  nile,  in  accordance  with  IRS 
regulatiofis,  provides  that  before  EPA 
refers  a  dbbt  to  Treasury  (through  IRS), 
a  notice  of  intention  (Notice  of  Intent) 
will  be  s<  nt  to  the  debtor.  This  Notice 
of  Intent  Mill  inform  the  debtor  of  the 
amount  c  f  the  debt  and  that  unless  the 
debt  is  repaid  within  60  days  from  the 
date  of  El  'A's  Notice  of  Intent,  EPA 
intends  ti  i  collect  the  debt  by  requesting 
the  IRS  U I  offset  any  tax  refund  payable 
to  the  del  itor.  In  addition,  the  Notice  of 
Intent  wi  1  state  that  the  debtor  has  a 
right,  duiing  such  period,  to  present 
evidence  that  ail  or  part  of  the  debt  is 
not  past-(  lue  or  legally  enforceable.  This 
rule  also  establishes  procedures  for  the 
debtor  to  present  such  evidence. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Ottober  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  '"significant"  and  therefore 
subject  td  Office  of  Management  and 
Budget  (C>MB)  review  and  the 
requiremisnts  of  the  Executive  Order. 
The  Order  defines  "significant 
regulator '  action"  as  one  that  is  likely 
to  resuh  i  1  a  rule  that  may:  (1)  Have  an 
annual  ei  ect  on  the  economy  of  $100 
million  o  ■  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  econc  my,  productivity,  competition, 
jobs,  the  (  nvironment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  With  an  action  taken  or 
planned  1  y  another  agency;  (3) 
material!]  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programsjor  the  rights  and  obligations  of 
recipientj  thereof;  or  (4)  raise  novel 
legal  or  p  )licy  issues  arising  out  of  legal 
mandates  the  President's  priorities,  or 
the  princi  )les  set  forth  in  the  Executive 


Order. 


b»en 


It  has 
is  not  a 
under  theiterms 


determined  that  this  rule 
!  ignificant  regulatory  action" 
of  Executive  Order 


12866  and  is  therefore  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act  Certification 

This  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (5  U.S.C.  601  et  seq.). 

Paperwork  Redaction  Act 

No  additional  information  and  record 
keeping  requirements  are  imposed  by 
this  rule. 

National  Environmental  Policy  Act 

Promulgation  of  this  rule  does  not 
represent  a  major  Federal  action  with 
significant  environmental  impact. 
Therefore,  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (42  U.S.C  4321  et 
seq.)  is  not  required. 

Public  Comments 

Pursuant  to  an  agreement  between  the 
IRS,  the  Financial  Management  Service, 
and  EPA  regarding  EPA's  participation 
in  the  Tax  Refund  Offset  Program  for 
1994,  EPA  is  required  to  have 
promulgated  regulations  regarding 
referral  of  debts  to  IRS  for  tax  refund 
offset  prior  to  EPA's  participation  in  the 
program.  EPA  is  issuing  interim  final 
regulations  to  take  effect  today  in  order 
to  fulfill  that  requirement.  Ahhough 
EPA  will  respond  to  written  comments 
on  today's  notice,  EPA  is  not  holding  a 
hearing,  providing  an  opportunity  for 
priorxomments,  or  delaying  the 
effective  date  because  this  regulation  is 
mostly  procedural  and  because  there  are 
no  significant  issues  of  law  or  fact  or 
relevant  substantial  impacts  on  the 
Nation  or  large  numbers  of  persons  of 
which  EPA  could  take  account 
consistent  with  law.  Moreover,  issuance 
of  immediately  effective  interim  final 
regulations  does  not  prejudice  the  due 
process  rights  of  debtors  and  is  essential 
in  order  for  EPA  to  participate  in  the 
1994  program.  Written  comments  are 
solicited  for  60  days  after  publication  of 
this  document  in  the  Federal  Register. 
A  final  dociunent  discussing  any 
comments  received  and  revisions 
required  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
after  the  close  of  the  comment  period. 

Other  Matters 

These  procedures  are  being  codified 
in  the  Agency's  regulations  pursuant  to 
statutory  requirements  regarding 
publication  of  rules  of  procedure  in  the 
Federal  Register,  5  U.S.C.  552(a)(1)(C). 
However,  the  procedures  described  in 
the  rule  will  be  utilized  before  it 
becomes  effective  with  respect  to 
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persons  who  are  provided  actual  notice 
of  the  procedures  through  the  notices 
required  under  the  procedures.  See  5 
U.S.C.  552(a)(1). 

List  of  Subjects  in  40  CFR  Part  13 

Environmental  protection. 
Administrative  practice  and  procedure. 
Claims,  Government  employees.  Income 
taxes.  Wages. 

Dated:  December  28. 1993. 
Carol  M.  Browner, 
AdfniDistrator. 

In  consideration  of  the  foregoing,  the 
Environmental  Protection  Agency 
hereby  amends  part  13  of  title  40  of  the 
Code  of  Federal  Regulations  as  set  forth 
below. 

PART  ia-{AMENDED] 

1.  The  authority  citation  for  part  13  is 
revised  to  read  as  follows: 

Authority:S  U.S.C.  552a.  5512.  and  5514; 
31  U.S.C.  3711  et  seq.  and  3720A;  4  CFR 
parts  101-10. 

2.  Subpart  H  is  added  to  part  13  to 
read  as  follows: 

Subpart  H— Referral  of  DebU  to  IRS  for  Tax 
Refund  Offset 

Sec. 

13.34  Purpose. 

13.35  Applicability  and  sco{>e. 

13.36  Administrative  charges. 

13.37  Notice  requirement  before  offset. 

13.38  Review  within  the  Agency. 

13.39  Agency  detemiination. 

13.40  Stay  of  offset. 

SuptMrt  H— Referral  of  Debts  to  IRS  for 
Tax  Refund  Offset 

f  13.34    Purpose. 

This  subpart  establishes  procedures 
for  the  Environmental  Protection 
Agency  (EPA)  to  refer  past-due  debts  to 
the  Internal  Revenue  Service  (IRS)  for 
offset  against  the  income  tax  refunds  of 
persons  owing  debts  to  EPA.  It  specifies 
the  Agency  procedures  and  the  rights  of 
the  debtor  applicable  to  claims  for  the 
payment  of  debts  owed  to  EPA. 

S  13,35   Applicability  and  scope. 

(a)  This  subpart  implements  31  U.S.C. 
3  720 A,  which  authorizes  the  IRS  to 
reduce  a  tax  refund  by  the  amount  of  a 
past-due  legally  enforceable  debt  owed 
to  the  United  Slates. 

(b)  For  purposes  of  this  section,  a 
past-due  legally  enforceable  debt 
referable  to  the  IRS  is  a  debt  which  is 
owed  to  the  United  States  and: 

(1)  Except  in  the  case  of  a  judgment 
debt,  has  been  delinquent  for  at  least 
three  months  but  has  not  been 
delinquent  for  more  than  ten  years  at 
the  time  the  offset  is  made; 


(2)  Cannot  be  currently  collected 
pursuant  to  the  salary  offset  provisions 
of5U.S.C  5514(a)(1): 

(3)  Is  ineligible  for  administrative 
offset  under  31  U.S.C.  3716(a)  by  reason 
of  31  U.S.C.  3716(c)(2)  or  cannot  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716(a)  by  the  Agency  against 
amounts  payable  to  or  on  behalf  of  the 
debtor  by  or  on  behalf  of  the  Agency; 

(4)  With  respect  to  which  EPA  has 
given  the  taxpayer  at  least  60  days  from 
the  date  of  notification  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  not  legally  enforceable, 
has  considered  evidence  presented  by 
such  taxpayer,  if  any,  and  has 
determined  that  an  amount  of  such  debt 
is  past-due  and  legally  enforceable: 

(5)  Has  been  disclosed  by  EPA  to  a 
consumer  reporting  agency  as 
authorized  by  31  U.S.C.  3711(0,  unless 
a  consumer  reporting  agency  would  be 
prohibited  from  using  such  information 
by  15  U.S.C.  1681c,  or  unless  the 
amount  of  the  debt  does  not  exceed 
$100.00; 

(6)  With  respect  to  which  EPA  has 
notified  or  has  made  a  reasonable 
attempt  to  notify  the  taxpayer  that  the 
debt  is  past-due  and,  unless  repaid 
within  60  days  thereafter,  the  debt  will 
be  referred  to  the  IRS  for  offset  against 
any  overpayment  of  tax; 

(7)  Is  at  least  $25.00;  and 

(8)  All  other  requirements  of  31  U.S.C. 
3720A  and  the  Department  of  the 
Treasury  regulations  at  26  CFR 
301.6402-6  relating  to  the  eligibility  of 

a  debt  for  tax  return  offset  have  been 
satisfied. 

f  1 3.36   Administrative  charges. 

In  accordance  with  §  13.11,  all 
administrative  charges  incurred  in 
connection  with  the  referral  of  a  debt  to 
the  IRS  shall  be  assessed  on  the  debt 
and  thus  increase  the  amount  of  the 
offset. 

S 1 3.37    Notice  requirement  before  offset 
A  request  for  reduction  of  an  IRS  tax 
refund  will  be  made  only  after  EPA 
makes  a  determination  that  an  amount 
is  owed  and  past-due  and  provides  the 
debtor  with  60  days  written  notice. 
EPA's  notice  of  intention  to  collect  by 
IRS  tax  refund  offset  (Notice  of  Intent) 
will  state: 

(a)  The  amount  of  the  debt; 

(b)  That  unless  the  debt  is  repaid 
within  60  days  from  the  date  of  EPA's 
Notice  of  Intent.  EPA  intends  to  collect 
the  debt  by  requesting  the  IRS  to  reduce 
any  amounts  payable  to  the  debtor  as 
refunds  of  Federal  taxes  paid  by  an 
amount  equal  to  the  amount  of  the  debt 
and  all  accumulated  interest  and  other 
charges; 


(c)  That  the  debtor  has  a  right  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past-due  or  not  legally 
enforceable:  and 

(d)  A  mailing  address  for  forwarding 
any  written  correspondence  and  a 
contact  name  and  phone  number  for  any 
questions. 

fi  13.38    Review  within  tfte  Agency. 

(a)  Notification  by  debtor.  A  debtor 
who  receives  a  Notice  of  Intent  has  the 
right  to  present  evidence  that  all  or  part 
of  the  debt  is  not  past-due  or  not  legally 
enforceable.  To  exercise  this  right,  the 
debtor  must: 

(1)  Send  a  written  request  for  a  review 
of  the  evidence  to  the  addres-;  provided 
in  the  notice; 

(2)  State  in  the  request  the  amount 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past- 
due  or  is  not  legally  enforceable;  and 

(3)  Include  in  the  request  any 
documents  which  the  debtor  wishes  to 
be  considered  or  state  that  additional 
information  will  be  submitted  within 
the  remainder  of  the  60-day  period. 

(b)  Submission  of  evidence.  The 
debtor  may  submit  evidence  shorvirg 
that  all  or  part  of  the  debt  is  not  past- 
due  or  not  legally  enforceable  along 
with  the  notification  required  by 
paragraph  (a)  of  this  section.  Failure  to 
submit  the  notification  and  evidence 
within  60  days  will  result  in  an 
automatic  referral  of  the  debt  to  the  IRS 
without  further  action  by  EPA. 

(c)  Beview  of  the  evidence.  EPA  will 
consider  all  available  evidence  related 
to  the  debt.  Within  30  days,  if  feasible. 
EPA  will  notify  the  debtor  whether  EPA 
has  sustained,  amended,  or  cancelled  its 
determination  that  the  debt  is  past-due 
and  legally  enforceable. 

1 1 3.38    Agency  determination. 

(a)  Following  review  of  the  evidence. 
EPA  will  issue  a  written  decision. 

(b)  If  EPA  either  sustains  or  amends 
its  determination,  it  shall  notify  the 
debtor  of  its  intent  to  refer  the  debt  to 
the  IRS  for  offset  against  the  debtor's 
Federal  income  tax  refund.  If  EPA 
cancels  its  original  determination,  the 
debt  will  not  be  referred  to  IRS. 

f  13.40    Stay  Of  offset 

If  the  debtor  timely  notifies  the  EPA 
that  he  or  she  is  exercising  the  right 
described  in  §  13.38(a)  and  timely 
submits  evidence  in  accordance  with 
§  13.38(b),  any  notice  to  the  IRS  will  be 
stayed  until  the  issuance  of  a  written 
decision  which  sustains  or  amends  its 
original  determination. 

[FR  Doc.  94-76  Filed  1-4-94;  8:45  am) 
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(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washingtoi,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  mak  ng 
available  to  the  public  regulations  and  legal  notices  issue  d  by 
Federal  agencies.  These  include  Presidential  proclamatio  is  and 
Executive  Orders  and  Federal  agency  documents  having  ;eneral 
applicability  and  legal  effect,  documents  required  to  be  f  jblished 
by  act  of  Congress  and  other  Federal  agency  documents  ( f  public 
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the  annual  rate.  The  charge  for  individual  copies  in  papef  form  is 
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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  OfTice  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's, role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINOS) 
WHEN:  January  13  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW.  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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Agency  for  International  Development 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Central  and  Eastern  Europe;  public  administration 
assistance  program.  779-780 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Rural  Electrification  Administration 

See  Rural  Telephone  Bank 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  727 
Import  quotas  and  fees: 
Meat  import  limitations;  quarterly  estimates,  727 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Federal  Seed  Act: 
Alfalfa  and  red  clover  seed  grown  in  Mexico  and 
imported  to  United  States;  origin  staining 
requirements  removed.  655 
North  American  Free  Trade  Agreement  Implementation 
Act: 
Honeybees  and  honeybee  semen;  importation  into  United 
States,  656-657 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Chevron  #1  Well,  Destin  Dome  #97,  FL;  safety  zone.  674- 
675 

Upper  Mississippi  River;  safety  zone,  675-676 

Youghiogheny  River.  PA;  safety  zone.  676-677 
Regattas  and  marine  parades: 

Operation  Anzio  Reenactment  training  exercise,  673-674 

PROPOSED  RULES 

Vessel  documentation  and  measurement: 
Vessel  rebuild  standards;  meeting,  725-726 

NOTICES 

Passenger  vessels;  certification  criteria,  792-793 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

NOTICES  • 

Agency  information  collection  activities  under  OMB 
review,  731 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Brazil,  743-744 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  805 
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Competitiveness  Policy  Council 

NOTICES 
Meetings,  744 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  805 
Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
4-Bromo-2,5-dimethoxyphenethylamine;  temporary 
placement  into  Schedule  I,  671-673 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Sands,  Abel  J.,  M.D..  781 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  744-745 
Meetings: 
National  Assessment  Governing  Board,  745 

Employment  and  Training  Administration 

RULES 

Nonimmigrant  aliens  employed  as  registered  nurses; 

attestations  by  facilities,  874-903 
Trade  adjustment  assistance  for  workers,  906-945 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Motor  vehicle  fuel  economy: 
North  American  Free  Trade  Agreement  Implementation 
Act- 
Corporate  average  fuel  economy;  calculations,  677-679 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  and  air  quality  planning 
purposes;  designation  of  areas: 
Texas,  707-709 
Hazardous  waste: 
Cement  kiln  dust;  report  to  Congress  and  public  hearing, 
709-714 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
Revisions,  714 
Water  pollution  control: 
Water  quality  standards — 
Sacramento  River,  San  loaquin  River,  and  San 
Francisco  Bay  and  Delta,  CA;  surface  waters; 
protection  criteria,  810-652 
NOTICES 
Clean  Air  Act: 
Acid  rain  provisions — 
Retired  unit  exemptions,  746-747 
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Superfund;  response  and  remedial  actions,  pro_pose 
settlements,  etc.: 
Martin  Marietta  Site.  CO,  747 
Toxic  and  hazardous  substances  control- 
Chemical  testing — 
Data  receipt,  747 

Executive  Office  of  ttie  President 

See  Management  and  Budget  Ofrice 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Class  D  airspace,  662 
Class  D  airspace;  correction,  662-663 
PROPOSED  RULES 
Airworthiness  standards: 
Special  conditions — 
Pratt  &  Whitney  models  PVV4073  and  PVV4084  firbofan 

engines,  703-704 
Rolls-Royce  models  RB211-Trent-875-17/-877f  17/- 
884-17  turbofan  engines,  704-706 
Class  E  airspace,  706-707 
NOTICES 
Airport  noise  compatibility  program: 

Stockton  Metropolitan  Airport.  CA,  793-794 
Meetings: 
RTCA,  Inc.,  794-795 

Federal  Communications  Commission 

PROPOSED  RULES 

Television  broadcasting: 

Commercial  programming  practices,  726 
NOTICES 

Agency  information  collection  activities  under  OM 
review,  748 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  805 
Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  805 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Public  Service  Co.  of  Colorado,  745-746 
Applications,  hearings,  determinations,  etc.: 

Adirondack  Hydro  Development  Corp.,  746 

Northern  Electric  Power  Co..  L.P.,  746 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Totem  Ocean  Trailer  Express.  Inc..  748 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carnegie  Bancorp  et  al.,  748-749 
FF  Bancorp,  Inc.,  et  al..  749 
First  Security  Corp..  749 
Norwest  Corp.,  749-750 
Sumitomo  Bank,  Ltd.,  750-751 
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Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  805 

Federal  Trade  Commission 

NOTICES 

Interlocking  directorates: 
Clayton  Act  Section  8  jurisdictional  thresholds.  751 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Delta  smelt,  852-862 

Findings  on  petitions,  etc.,  869-871 

Sacramento  splittail.  862-869 
NOTICES 
Endangered  and  threatened  species: 

Recovery  plans — 
Key  Largo  woodrat.  etc..  777-778 

Food  and  Drug  Administration 

NOTICES 
Debarment  orders: 

Brancato,  David  J.,  751-754 
Food  for  human  consumption: 

Antimicrobial  drug  residues  in  food,  microbiological 
testing;  guideline  availability.  754-755 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Pennsylvania 
Merck  &  Co..  Inc.;  pharmaceutical  manufacturing 
facility.  731-732 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Green  Mountain  National  Forest.  VT.  727-730 

Geological  Survey 

NOTICES 

Meetings: 
Federal  Geographic  Data  Committee.  778-779 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

Health  Care  Financing  Administration 

RULES 

Medicare:  • 

Fiscal  intermediaries  and  carriers;  evaluation  criteria  and 
standards.  679-682 
Medicare,  medicaid,  and  clinical  laboratories  improvement: 

Cytotechnologists;  personnel  requirements.  682-685 

PROPOSED  RULES 

Medicare:  » 

End-stage  renrl  disease;  definition  and  resumption  of 
entitlement.  714-717 
NOTICES 
Medicare: 
Home  blood  glucose  monitors;  special  paynient  limits 
755-760 
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Hospital-based  home  health  agencies;  elimination  of 
additional  payments  for  adnministrative  and  general 
costs,  760-762 

Skilled  nursing  facility  inpatient  routine  service  costs; 
schedule  of  limits,  762-767 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  medicine — 

Departments  establishment,  767-769 
Nurse  anesthetists — 

Education  programs,  769-771 
Rural  areas  health  care;  interdisciplinary  training,  771- 
774 


Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey  - 

See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Mortgage  credit  certificate  reissuance;  cross-reference; 
correction,  807 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Ferrosilicon  from — 

Brazil,  732-740 
Stainless  steel  butt-weld  pipe  and  tube  fittings  from — 
Japan,  740-742 
United  States-Canada  free-trade  agreement;  binational  panel 
^^iteviews: 

Cold-rolled  and  hot-rolled  carbon  steel  flat  products 
from — 
Canada,  742 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consolidated  Rail  Corp.  et  al.,  780 
Railroad  operation,  acquisition,  construction,  etc.: 

Twin  Cities  &  Western  Railroad  Co.,  780-781 

Justice  Department 
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Presidential  Documents 


Memorandum  of  January  1,  1994 

Determination  Under  the  Bus  Regulatory  Reform  Act  of  1982 


Memorandum  for  the  Secretary  of  Transportation 

Section  6  of  the  Bus  Regulatory  Reform  Act  of  1982  imposed  a  moratorium 
on  the  issuance  of  certiHcates  or  permits  to  motor  carriers  domiciled  in, 
or  owned  or  controlled  by,  persons  of  a  contiguous  foreign  country.  The 
Act  authorized  the  President  to  remove  the  moratorium  in  whole  or  in 
part  for  any  country  or  political  subdivision  thereof  upon  determining  that 
such  action  is  in  the  national  interest.  Sixty  days'  advance  notice  to  the 
Ckingress  is  required  whenever  the  removal  or  modification  applies  to  a 
foreign  contiguous  country  or  political  subdivision  thereof  that  substantially 
prohibits  the  granting  of  motor  carrier  authority  to  persons  from  the  United 
States. 

As  set  forth  in  the  Statement  of  Administrative  Action  regarding  the  North 
American  Free  Trade  Agreement  (NAFTA)  that  I  submitted  to  the  Congress 
on  November  3,  1993,  the  moratorium  with  respect  to  Mexico  will  be  lifted 
in  phases  to  coincide  with  the  schedule  of  liberalization  in  the  relevant 
provisions  of  the  NAFTA.  The  NAFTA  specifically  states  that  the  moratorium 
will  not  apply  to  the  provision  of  cross-border  charter  or  tour  bus  services 
as  of  the  date  of  entry  into  force  of  the  Agreement. 

This  is  to  give  public  notice  that,  pursuant  to  section  6  of  the  Bus  Regulatory 
Reform  Act  of  1982,  49  U.S.C.  section  10922(/)(2)(A),  on  November  3,  1993, 
I  gave  the  Congress  notice  of  my  intention  to  make  a  limited  modification 
to  the  moratorium  imposed  by  that  section  and  all  actions  taken  by  my 
predecessors  under  that  section  on  the  issuance  of  certificates  or  permits 
to  motor  carriers  domiciled  in,  or  owned  or  controlled  by,  persons  of  Mexico. 
This  modification  will  take  effect  on  January  1,  1994,  the  60th  day  after 
my  notice  to  the  Congress. 

The  moratorium  is  modified  only  to  authorize  the  Interstate  Commerce  Com- 
mission to  grant  Mexican  motor  carriers  authority  to  transport  passengers 
in  charter  or  tour  bus  operations,  in  foreign  commerce,  in  round-trip  or 
one-way  service  between  Mexico  and  the  United  States. 

This  action  applies  only  to  international  charter  or  tour  bus  operations, 
does  not  allow  for  point-to-point  bus  service  within  the  United  States,  and 
does  not  authorize  companies  to  conduct  cross-border  regular  route  bus 
service. 

Effective  January  1,  1994,  the  Interstate  Commerce  Commission  will  begin 
to  accept  and  process  expeditiously  all  applications  for  operating  authority 
from  Mexican  owned,  controlled,  or  domiciled  charter  and  tour  bus  firms. 

This  determination  shall  be  published  in  the  Federal  Register. 


OsJllU^^iUaA<PtUiosdinftAA 


IFR  Doc  94-423 
Filed  1-4-94;  4:46  pm| 
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DEPARTMErfT  OF  AGRtCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  201 

[Docket  No.  93-164-1] 

Federal  Seed  Act  Regulations 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Federal 
Seed  Act  regulations  to  remove  the 
origin  staining  requirements  for  seed  of 
alfalfa  and  red  clover  grown  in  Mexico 
and  imported  into  the  United  States. 
The  removal  of  the  requirements  is 
necessary  to  make  the  regulations 
conform  to  the  amendment  of  the 
Federal  Seed  Act  by  the  North  American 
Free  Trade  Agreement  Implementation 
Act.  The  effect  of  this  action  is  to  relieve 
a  restriction  on  importation  of  alfalfa 
and  red  clover  seed  from  Mexico. 

EFFECTIVE  DATE:  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Polly  Lehtonen,  Botanist,  Biological 
Assessment  and  Taxonomic  Support, 
Operational  Support,  Plant  Protection 
and  Quarantine,  APHIS,  USDA,  room 
626,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782,  (301)  436- 
8896. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  are  amending  the  Federal  Seed 
Act  Regulations  in  7  CFR  part  201 
(referred  to  below  as  the  regulations)  by 
removing  the  requirement  that  10 
percent  of  each  container  of  alfalfa  or 
red  clover  grown  in  Mexico  be  stained 
red. 

On  December  8, 1993,  President 
Clinton  signed  the  North  American  Free 
Trade  Agreement  (NAFTA),  to  become 
effective  January  1, 1994.  To  implement 


this  agreement.  Congress  passed  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (the  Act)  (Pub.  L. 
103-182).  The  statutory  amendments 
included  in  the  Act  become  effective 
coincident  with  NAFTA. 

The  amendment  in  this  final  rule  is 
mandated  by  section  361(a)  of  the  Act, 
which  amended  section  302(e)(1)  of  the 
Federal  Seed  Act  (7  U.S.C.  1582(e)(1)) 
by  providing  that  the  provisions 
requiring  certain  seeds  to  be  stained  red 
shall  not  apply  to  alfalfa  or  red  clover 
seed  originating  in  Mexico.  (See  Pub.  L. 
103-182). 

This  final  rule  is  being  taken  to 
conform  the  regulations  with  the 
amendments  to  the  Act,  by  amending 
§  201.104  of  the  regulations  to  remove 
the  origin  staining  requirements  for  seed 
of  alfalfa  and  red  clover  grown  in 
Mexico  and  imported  into  the  United 
States. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  good  cause  exists  to 
publish  this  final  rule  without  prior 
notice  and  opportunity  for  public 
comment. 

Certain  regulatory  actions  must  be 
taken  as  a  result  of  the  statutory 
amendments  discussed  in  the 
"Background,"  and  must  become 
effective  with  NAFTA  to  avoid 
inconsistency  between  the  regulations 
and  their  statutory  authority.  Removal 
of  the  origin  staining  requirement  for 
alfalfa  and  red  clover  seed  imported 
from  Mexico  is  one  of  the  regulatory 
changes  that  must  become  effective  at 
the  same  time  as  NAFTA  and  the  Act  to 
avoid  this  conflict. 

This  action  reUeves  a  restriction  on 
the  importation  of  alfalfa  and  red  clover 
seed  from  Mexico.  Since  prior  notice 
and  other  public  procedures  with 
respect  to  this  final  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest,  and  since 
this  regulatory  change  is  mandated  by 
Congress,  there  is  good  cause  under  5    . 
U.S.C.  553  for  making  this  ^nal  rule 
effective  as  of  January  1. 1994. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

The  Act,  as  amended,  removes  the 
requirement  that  alfalfa  and  red  clover 
seed  that  is  imported  from  Mexico  be 


stained  red.  This  final  rule  conforms  the 
regulations  to  the  Act.  We  have  no 
record  of  any  alfalfa  or  red  clover  having 
been  imported  from  Mexico  in  the  past 
5  years,  and  we  anticipate  no 
importations  in  the  foreseeable  future. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12278 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule;  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  201 

Advertising,  Agricultural 
commodities.  Imports,  Labeling, 
Reporting  and  recordkeeping 
requirements,  Seeds,  Vegetables. 

Accordingly.  7  CFR  part  201  is 
amended  as  follows: 

PART  201— FEDERAL  SEED  ACT 
REGULATIONS 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1582. 

2.  In  §  201.104.  paragraph  (a)  is 
revised  to  read  as  follows: 

§201.104    Staining  of  imported  seed. 

(a)  10  percent  of  the  seed  in  each 
container  of  the  seed  of  alfalfa  or  red 
clover  grown  in  any  foreign  country 
other  than  the  countries  of  South 
America,  Canada,  and  Mexico  shall  be 
stained  red. 


Done  in  Washington,  DC.  this  30th  day  of 
December  1993. 
Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

IFR  Doc.  94-201  Filed  1-5-94;  8:45  am] 
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7CFRPart322 

[OockM  No.  93-163-1] 

Honeybees  and  Honeybee  Semen 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USOA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  a  footnote 
in  the  honeybee  and  honeybee  semen 
regulations  that  quotes  the  Honeybee 
Act,  in  order  to  conform  the  footnote  to 
the  Honeybee  Act,  as  amended  by  the 
North  American  Free  Trade  Agreement 
Implementation  Act 
EFFECTIVE  DATE:  January  1. 1994. 
FOR  FURTHER  MFORMATXM  CONTACT:  Dr. 
Matthew  H.  Royer,  Chief  Operations 
OfGcer,  Biological  Assessment  and 
Taxon<Hnic  Support,  Operational 
Support,  Plant  Protection  and 
Quarantine,  APHIS.  USDA.  room  626. 
Federal  Building.  650S  Belcrest  Road, 
Hyatts\ille,  MD  20782,  (301)  436-8896. 

SUPPtEUENTARY  INFORMATKM: 

Backgrouad 

The  regulations  In  7  CFR  part  322 
(referred  to  below  as  die  regulations) 
govern  the  importatioa  into  the  United 
States  of  honeybees  and  honeybee 
semen.  These  regulations  were 
established  pursuant  to  the  Honeybee 
Act  (7  U.S.C.  281  et  seq.)  The  Honeybee 
Act  was  designed  to  prevent  the 
movement  into  the  §  United  States  of 
diseases  and  parasites  harmful  to 
honeybees.  In  addition,  the  Hoaeybee 
Act  was  designed  to  prevent  the 
movement  into  the  United  States  of 
undesirable  ^>ecies  or  subspecies  of 
honeybees. 

Section  322.1  of  the  regulations 
contains  a  footnote  that  includes  the 
criteria  set  forth  in  the  Honeybee  Act  for 
determining  which  countries  may  be 
listed  in  the  regulations  as  countries 
from  which  honeybees  or  honeybee 
semen  may  be  imported  into  the  United 
States.  In  this  rule,  wre  are  amending 
that  footnote  to  reflect  amendrasnts  to 
the  Honeybee  Act  made  by  section 
361(d)(2)  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 

On  December  6 ,  1993 ,  President 
Clinton  signed  the  North  American  Free 
Trade  Agreement  (NAFTA),  to  become 
effective  January  1, 1994.  To  implement 
this  agreement.  Congress  passed  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (the  Act)  ^ub.  L. 
103-182).  The  statutory  amendments 
included  in  the  Act  become  effective 
coincident  with  NAFTA. 

Section  361(d)(2)  of  the  Act  amended 
subsections  (a)  and  (b)  of  the  Uonaybee 
Act  by  providing  the  foUowiag:  {1)  That 


boneybe{  s  may  be  imported  from 
Canada  c  r  Mexico,  subject  to  such  terms 
as  the  Secretary  of  Agriculture 
determin|B8  appropriate,  if  the  Secretary 
determinies  that  the  region  of  Canada  or 
Mexico  f  om  which  the  honeybees 
originate  i  is,  and  is  likely  to  remain, 
free  of  di  seases  or  parasites  harmful  to 
honeybe<  s,  and  undesirable  species  or 
subspecit  is  of  honeybees:  and  (2)  that 
honeybee  semen  may  be  imported  from 
Canada  ct  Mexico,  if  the  Secretary  of 
Agriculture  determines  that  the  region 
of  Canadk  or  Mexico  from  which  the 
imports  originate  is,  and  is  likely  to 
remain,  see  of  undesirable  species  or 
subspecies  of  honeybees.  (See  Pub.  L 
103-182: 107  Stat  2057). 

This  n  le  is  being  published  to 
conform  i  footnote  in  the  regulations 
with  the  \ct,  as  amended. 

Emergen  7  Action 

The  A<  niinistrator  of  the  Animal  and 
Plant  Hei  ith  Inspection  Swvice  has 
determin  k1  that  good  cause  exists  to 
publish  t  lis  final  rule  withoiU  prior 
notice  ao  d  opportimity  for  public 
commen  . 

Since  ]  irior  notice  and  other  public 
procedui  9s  with  respect  to  this  final 
rule  are  i  npracticable.  unnecessary,  and 

:o  the  public  interest,  and  since 
this  regu  atory  change  is  mandated  by 
Confess ,  there  is  good  cause  under  5 

3  for  making  this  final  rule 

as  of  January  1, 1994. 


U.S.C  5! 
effective 


Executiv ;  Order  12866  and  Regulatory 
Flexibilr  y  Act 

This  fi  lal  rule  has  been  reviewed 
under  Eji  acutive  Order  12866. 

This  n  ie  amends  a  footnote  in  the 
regulatio  as  that  qiiotes  the  Act  in  order 
to  confoi  m  the  footnote  to  the  Act,  as 
amendeq  by  the  North  American  Free 
Trade  Agreement  Implementation  Act 

The  ai  tendmants  to  the  regulations 
will  hav*  no  practical  impact  on 
importat  ons  of  honeybees  and 
hooeybei  t  semen  from  Canada  or  Mexico 
since  it  i  lerely  quotes  the  Act 
Fuithem  lore,  such  importations  are 
already  allowed  bom  any  part  of 
Canada.  Currently,  the  only  regular 
movemeiit  of  honeybees  from  Canada  to 
the  Unit^  States  is  a  relatively 
insignifi(:ant  movement  from  the 
Maritimi  Provinces  of  Canada  to 
northen^New  England.  We  anticipate 
that  the  amendments  will  have  little 
practical  impact  with  regard  to 
importations  from  Mexica  Sufficient 
numbers  of  honeybees  are  already 
availabW  in  the  United  States  to  make 
it  unnecessary  to  import  hone]d>ees  or 
honeytiee  semen  from  Mexica 

Umlar  these  circumstances,  the 
Administrator  of  the  Animal  and  Flaait 


Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  partie*!  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reductkm  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq). 

List  of  Subjects  in  7  CFR  Part  322 

Bees,  Honey.  Imports.  Quarantine. 
Transportation. 

Accordingly  7  CFR  part  322  is 
amended  as  follows: 

PAFTT  322— HONEYBEES  AND 
HONEYBEE  SEMEN 

1.  The  authority  citation  for  part  322 
is  revised  to  read  as  follows: 

Authority:  7  VSC  281;  7  CFR  2.17.  2.51. 
and  371.2(c). 

2.  In  §  322.1.  footnote  1  is  revised  to 
read  as  follows: 

$322.1    hnportafion  of  honeytieea  and 
honeyt)ee  aemen.^ 


1  The  critaria  for  d«tereiinii>g  Which  countri«i 
maf  be  lifted  la  tUa  part  •*  coustriat  from  which 
honeybeat  or  hoaeybee  Moiaa  may  be  imported 
into  the  United  States  are  set  forth  in  7  U^.C  2B2. 
hi  this  regard.  T  U.SjC.  provides  in  r«devant  part, 
that: 

(a)  Id  order  to  prevent  the  introduction  and 
spread  of  xiiaeasas  and  parasites  hanniiil  to 
honeyt>ee«,  and  the  inlroducUan  of  genetically 
uadesirabte  germ  ptasm  of  honeybees,  rhe 
importatioa  into  the  United  Statu  of  ail  hooeybMS 
Is  prahibitad.  except  that  honeybees  aey  be 
imported  into  the  United  Slates — 

(1)  By  the  United  States  Department  of 
Agriculture  for  experimental  or  scientific  purposes: 

(2)  From  countrie*  determined  by  (he  Secwiary 
of  Agriculture — 

(A)  To  be  free  of  diseases  or  parasites  hanoful  Is 
hoaeybee*.  and  undesirable  species  or  subspecies  of 
boneyueus;  and 

(B)  To  hav«  in  operatioo  precautioBs  •de<iua(e  I0 
pnweatlhe  importatioa  of  hoDeybeeetrotaotfaar 
countries  where  harmfijl  dlieaies  or  paraiiiea. or 
undesirable  species  or  subspecies,  of  honeyltees 
exist:  or 

(3)  Prom  Canada  or  Mexico,  lubfact  to  such  terms 
and  conditions  as  the  Secretary  of  Agriculture 
determiaae  appropriate,  if  the  Sacfwiary  dattwlnes 
that  the  region  of  Canada  or  Masico  from  SKhich  the 
honeylMet  origiaalsd  is.  and  is  likely  to  remain,  tee 
of  eiseasaa  oc  innailtes  harmfifl  to  nonaybeaa,  asfl 
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Done  la  Wasbiagtoa.  OC.  this  30th  day  of 
December.  1993. 

Patricia  lensen. 

Acting  Assistant  Secretary,  Affarketiag  and 

Inspection  Services. 

[PR  Doc.  94-200  Filed  1-5-94;  8:45  am] 

BttUNO  CODE  M10-34-P 


Rural  Electrification  AdnHniatration 

7  CFR  Part  1773 
RIN  0S72-AA93 

Policy  on  Audita  of  REA  Borrowers 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  and 
clarifies  a  provision  of  the  current 
regulation  which  requires  a  certified 
public  accountant  (CPA)  to  state 
whether  an  electric  borrower  has 
complied  with  certain  provisions  of  its 
loan  and  seoirity  instnmients.  This 
final  rule  also  incorporates  the 
illustrative  management  letter  issued  by 
the  American  Institute  of  Certified 
Public  Accoimtants  in  a  Technical 
Practice  Aid  dated  November  11. 1992. 
DATES:  This  rule  is  effective  February  7. 
1994.  This  rule  applies  to  audits 
prepared  as  of  December  31, 1993.  and 
thereafter. 

FOR  FURTHER  INFOftMATION  CONTACT: 
Ms.  Roberta  E.  Detwiler.  Chief. 
Technical  Accounting  and  Auditing 
Staff.  Borrower  Accoimting  DiviaioB. 
Rural  Electrification  Administration, 
room  2222.  South  Buildij^  U.S. 
Department  of  Agriculture.  Washingtoa, 
DC  20250.  telephone  nuaaber  (202J  720- 
5227. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  128M 

This  final  nile  is  issued  in 
conformance  with  Executive  Order 
12866. 

Regulatory  Flexibility  Act  Certificatiaa 

The  Administrator.  REA,  hat 
determined  that  the  Regulatory 
Flexibility  Act  <5  U.S.C  601  et  teq.) 
does  not  apply  to  thia  final  rule. 


M  Hooayhea  samea  may  be  iaparteA  iola  Am 
United  States  only  from: 

(1)  Countries  delermlnes  by  the  Secretary  of 
Agriculture  to  be  free  of  andeslrablo  species  or 
subspeciee  of  honeyt>eos.  and  wttich  have  In 
operation  precautions  adequate  to  prevent  the 
Ifflportattoa  of  each  nnaaiirribletiao^itoas  and 
their  SiBaajar 

(2)  Canada  or  MaKico.  if  Ibe  SacMlary  of 
Agriculture  determines  that  the  ftgion  of  Canada  or 
Mexico  fern  wUch  Ilia  imports  originate  ia,  and  is 
likalr(««aaHia.*<      ' 
sub^)actsa  «f  kaaayteaa. 


Information  Collection  and 
Recordkeeping  Reqairemeuta 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regxJations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  95-511)  and  section 
3504  of  that  Act,  the  information 
collection  and  recordkeeping 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  control  number  0572- 
0095.  Comments  regarding  these 
requirements  may  be  sent  to  the  UnUed 
States  Department  of  Agriculture. 
Clearance  Office.  OIRM,  room  404-W. 
Washington,  DC  20250  or  to  the  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  Afhirs. 
room  3201.  Washington.  DC  20503. 

National  Environeiental  Policy  Act 
CertificatioB 

The  Administrator.  REA.  has 
determined  that  this  final  rule  will  not 
significantly  effect  the  quality  of  the 
human  environment  ac  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  i32letBeq.l  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
number  10  it  50 — Rural  Electrification 
Loans  and  Loan  Cuarantees.  This 
catalog  is  available  on  a  subscripticxi 
basis  from  the  Superintendent  of 
Documents,  (he  United  States 
Government  Printing  Office. 
Washington.  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executiire  Order  12372. 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  fi-om  Executive  Order  12372 
(50  FR  47034)  exempts  REA  and  Rural 
Telephone  Bank  (RTB)  loans  and  loan 
guaraistees,  and  RTB  faiaok  loans,  to 
governmental  and  Dongovemmental 
entities  bom  coverage  imder  this  Order. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778.  Qvil 
Justix»  Reform.  This  final  nde: 

(1)  Will  not  preempt  any  state  or  local 
laws,  regttlatioaa.  or  policies,  unless 
they  proaant  an  iireconciM>le  conflict 
with  this  rule: 

(2)  Will  act  have  any  retroactive 
effect:  and 


(3)  Will  not  require  administrative 
proceeding  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Background 

On  December  3, 1991.  REA  pubUshed 
a  final  rule  on  part  1773.  at  56  FR 
63354,  concerning  audits  of  REA 
borrowers.  Part  1773  implements  the 
standard  REA  security  instrument 
provision  requiring  R£.\  borrowers  to 
prepare  and  furnish  to  REA,  at  least 
once  during  each  12-monlh  period,  a 
full  and  complete  report  of  its  financial 
condition,  operations,  and  cash  flows, 
in  form  and  substance  satisfactory  to 
REA,  audited  and  certified  by  an 
independent  CPA,  satis  £actory  to  REA, 
and  accompanied  by  a  report  of  such 
audit,  in  form  and  substance  satisfactory 
to  REA.  A  report  of  the  audit  was 
defined  in  §  1773.1  to  ipclude  the 
auditor's  reptwt.  report  on  compliance. 
report  on  internal  controls  and 
management  letter. 

The  man2^ement  letter  is  prepared  bv 
the  CPA  ana  addresses  specific  internal 
control,  compliance,  and  other  program 
issues  not  typically  addressed  in  the 
standard  auditor's  report,  report  on 
internal  controls,  or  report  oa 
compliance.  The  requirements  for 
preparing  a  management  letter  are  set 
forth  in  §  1773.34.  Management  Latter. 
This  final  rule  revises  and  clarifies 
§  1773.34(e).  Section  1773.34  (e)ll){i)  for 
electric  borrowers  and  §  1773.34  (eXZ)(ii 
for  telephone  borrowers  requires  CPAs 
to  test  compliance  with  the  loan  and 
seoirity  instnmient  provision  reqturing 
borrowers  to  maintain  insurance.  REA  is 
currently  reviewing  its  insurance 
requirements  to  determine  if  these 
requirements  are  representative  of 
cturent  industry  standards.  Therefore, 
until  such  time  as  REA's  review  is 
completed  and  revisions,  if  any.  to 
current  policies  are  finalizod,  CPAs  will 
not  be  required  to  test  for  compliance 
with  the  mortga^  provision  relating  to 
insurance. 

Section  1773J4(eKlKiil  fur  electric 
borrowers  and  §  1773.34(e)(2Kiii)  for 
telephone  borrowers  requires  CPAs  to 
test  for  compliance  with  the  loan  and 
security  iostnunent  provision  requiring 
funds  to  be  deposited  in  banks  or  other 
depositories  designated  in  the  loan 
documents  or  approved  by  REA. 
Because  of  the  many  and  varied 
investing  activities  avail^le  in  today's 
economy.  CPAs  have  questioned  the 
definition  of  funds  and  what,  if  any, 
investmoits  are  affected.  This  final  rule 
provides  a  definition  of  funds  for 
purposes  of  applying  this  part  1773. 

Section  1773.34(e)(l)(iv)  for  electric 
borrtywers  and  S  1773.34(eK2Kiv)  far 
telephone  bonowers  ret^uires  CPAs  to 
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review  the  financial  and  statistical 
report  and  state  whether  the  information 
presented  is  in  agreement  with  the 
borrower's  records.  CPAs  have 
questioned  whether  they  are  required  to 
review  a  certified  copy  of  the  report 
obtained  directly  from  REA  or  whether 
they  may  review  a  copy  represented  by 
the  borrower  as  having  been  submitted 
to  REA.  This  final  rule  clarifies  REA's 
requirement  for  CPAs  to  review  a  copy 
of  the  financial  and  statistical  report 
represented  by  the  borrower  as  having 
been  submitted  to  REA. 

Section  1773.34(e)(l)(iii)  for  electric 
borrowers  and  §  1773.34(e)(2)(ii)  for 
telephone  borrowers  requires  the  CPi\  to 
state  whether  an  REA  borrower  has    ^ 
complied  with  the  provision  of  its  loan 
and  security  instrument  that  requires  a 
borrower  to  obtain  written  approval  of 
mortgagees  to  enter  into  any  contract  for 
the  operation  or  maintenance  of  all  or 
any  part  of  its  property,  or  for  the  use 
of  its  property  by  others.  This 
requirement  clearly  goes  beyond  the 
scope  of  government  auditing  standards 
because  it  requires  all  contracts,  even 
those  that  have  little  or  no  impact  on 
financial  statement  amoiuts,  to  be 
reviewed  by  the  CPA  for  REA  approval. 
This  testing  has,  during  the  effective 
period  of  part  1773,  translated  into 
increased  audit  fees.  To  minimize  the 
cost  impact  to  REA  borrowers  yet 
provide  REA  the  assurance  it  requires, 
this  final  rule  details  the  contracts  that 
must  be  reviewed  by  CPAs. 

This  final  rule  also  incorporates  the 
illustrative  management  letter,  as 
amended  by  these  part  1773  revisions, 
issued  by  the  American  Institute  of 
Certified  Public  Accountants  in  a 
Technical  Practice  Aid  dated  November 
11, 1992.  The  illustrative  letter  properly 
addresses  the  management  letter 
requirements  set  forth  in  7  CFR  1773.34 
and  includes  specific  language  to  ensure 
compliance  with  the  promulgated 
auditing  literature.  As  such,  REA 
believes  it  is  more  informative  than  the 
sample  management  letter  previously 
providtid  in  appendix  C  to  part  1773. 

Due  to  a  procedural  change  within 
REA  that  will  more  efficiently  process 
and  review  audit  reports  submitted  by 
REA  bonowers,  this  final  rule  also 
amends  §  1773.3,  §  1773.20,  and 
§  1773.21  to  require  borrowers  to  submit 
to  REA  an  additional  copy  of  the  audit, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  and 
revises  §  1773.21  to  require  the 
submission  of  an  additional  copy  of 
borrowers'  plans  for  conective  action. 

Comments 

A  proposed  rule  entitled  Policy  on 
Audits  of  REA  Borrowers,  published 
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Septemfa  )r  23, 1993,  at  58  FR  49442, 
invited  L  iterested  parties  to  submit 
commen  s  on  or  before  November  22, 
1993.  Co  nments  were  received  from  the 
National  Rural  Electric  Cooperative 
Associat  on  (NRECA)  and  two  certified 
public  accounting  firms.  The  comments 
submitted  by  NRECA  were  based  upon 
an  analysis  performed  by  the 
Accounting  &  Depreciation  Committee, 
a  subcoimmittee  of  the  Generation  and 
Transmission  Managers  Association 
Technical  Advisory  Committee,  and 
were  co^idered  and  concurred  in  by 
the  NRE^  Accounting  and  Tax 
Commit 

One  acicounting  firm  agreed  with  the 
proposed  revisions  in  all  respects.  The 
other  co$imenters  agreed  with  the 
proposed  revisions;  however,  proffered 
additional  revisions.  The  following 
paragrapwis  address  the  additional 
revisionj  proposed  by  the  commenters. 

Comnient.  Sections  1773.40  and 
1773.45  state  that  the  certified  public 
accounti  nt's  (CPA)  workpapers  muist 
documei  it  whether  all  regulatory  assets 
and  liab:  lities  comply  with  the 
requiren  ents  of  Statement  of  Financial 
Account  ng  Standards  No.  71, 
Account  ng  for  the  Effects  of  Certain 
Types  of  Regulation,  and  have  received 
REA  apdroval.  REA  telephone 
borrowe  s  that  comply  with  generally 
acceptec  accounting  principles  as 
required  by  part  32  of  the  Federal 
Commui  ications  Commission's  Rules 
and  Regi  ilations.  Uniform  System  of 
Account  >  for  Telecommunications 
Compan  es,  are  not  required  to  obtain 
specific  lEA  approval  of  regulatory 
assets  ar  d  liabilities.  Only  REA  electric 
borrowe  s  must  seek  such  approval. 
Sections  1773.40  and  1773.45  should  be 
amended  to  specify  that  REA  approval 
of  reguh  tory  assets  and  liabilities  must 
only  be  (  ocumented  for  REA  electric 
borrowe  s. 

Respo  ise.  REA  agrees  with  the 
commen  t  and  has  revised  §  1773.40  and 
§  1773.4  5  accordingly. 

Comnent.  Section  1773.9(c)  states 
that  puT!  uant  to  the  terms  of  its  audit 
agreeme  it  with  the  bonower,  the  CPA 
must  im  nediately  report,  in  writing,  all 
irregulai  ities  and  all  indications  or 
instance  >  of  illegal  acts,  whether 
material  or  not  to:  (1)  The  president  of 
the  borrower's  board  of  directors;  (2)  the 


Director 


Division ;  and  (3)  the  Office  of  Inspector 


General 


Borrowers  Accounting 


This  requirement  goes  beyond 


that  of  g  merally  accepted  government 
auditing  standards  (GAGAS)  which 
limits  r€  sorting  requirements  for 
irregulai  ities  to  material  instances  and 
instance  s  that  cumulatively  could  have 
a  materi  il  effect  on  the  financial 
statements.  GAGAS  further  limits  the 


reporting  of  illegal  acts  to  only  the  top 
official  of  the  entity  arranging  for  the 
audit.  REA  should  modify  the 
requirements  set  forth  in  §  1773.9(c)  to 
correspond  with  the  GAGAS 
requirements. 

Response.  REA  recognizes  that  certain 
procedures  set  forth  in  part  1773  exceed 
the  requirements  of  a  GAGAS  audit  and 
REA  has  acknowledged  that  feet  in  the 
rule.  The  Office  of  Inspector  General,  in 
Departmental  Regulation  No.  1700-1, 
Basic  OIG  Investigation/ Audit 
Organization  and  Procedures,  sets  forth 
certain  requirements  that  all  Federal 
agencies  within  USDA  must  impose 
upon  nonFederal  auditors.  One  of  these 
requirements  is  that  all  irregularities  or 
illegal  acts,  regardless  of  materiality, 
discovered  by  nonFederal  auditors  be 
reported  to  the  Federal  agency  requiring 
the  audit  and  to  OIG  for  appropriate 
action.  For  this  reason,  no  revisions 
were  made  in  the  final  rule. 

Comment.  Section  1773.6(a)(2)  states 
that  "The  borrower  and  CPA 
acknowledge  that  REA  regulations 
provide  that  if  the  borrower  fails  to  have 
an  audit  performed  and  documented  in 
compliance  with  GAGAS  and  this  part, 
the  borrower  is  in  violation  of  its 
security  instrument  with  REA".  This 
language  exceeds  the  applicable 
mortgage  covenant  and  the  following 
language  should  be  substituted:  "The 
borrower  and  CPA  acknowledge  that 
REA  will  consider  the  borrower  to  be  in 
violation  of  its  security  instrument  with 
REA  if  the  borrower  fails  to  have  an 
audit  performed  and  documented  in 
compliance  with  GAGAS  and  7  CFR 
part  1773.  This  acknowledgement  shall 
not  be  considered  a  contractual 
admission  against  interest  by  either  the 
borrower  or  the  CPA." 

Response.  REA's  proposed  rule 
published  on  September  23, 1993,  did 
not  include  revisions  to  §  1773.6(a)(2). 
Therefore,  comments  on  this  section 
went  beyond  the  scope  of  the  proposal. 
REA  is  planning  a  separate  rulemaking 
procedures  that  will  include  changes  in 
§  1773.6(a)(2)  and  REA  will  be  soliciting 
comments  at  that  time. 

Comment.  Certain  disclosure  and 
reporting  requirements  contained  in 
§  1773.34  should  include  some 
consideration  of  materiality.  The 
concept  of  materiality  is  inherent  in  all 
audits.  Strict  compliance  with  the 
existing  policy  has,  however,  resulted  in 
reporting  of  immaterial  items  of  non- 
compliance. 

Response.  As  previously  discussed, 
REA  recognizes  that  certain  procedures 
set  forth  in  part  1773  exceed  the 
requirements  of  a  GAGAS  audit  and 
REA  has  acknowledged  that  fact  in  the 
rule.  Section  1773.34  sets  forth  REA's 
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requirement  that  the  CPA  must  prepare 
a  management  letter  and  estabUshes  the 
testing  and  reporting  requirements  for 
the  management  letter. 

Section  1773.34(e)  sets  forth  certain 
provisions  of  REA's  security  instrument 
that  REA  has  determined  are  essential  to 
the  security  of  its  loans.  CPAs  auditing 
REA  borrowere  are,  therefore,  required 
to  test  for  compliance  with  the  security 
instrument  provisions  set  forth  in 
§  1773.34.  Because  of  the  degree  of 
reliance  that  REA  places  on  the  CPAs' 
testing  in  these  areas,  REA  has 
determined  that  materiality  should  not 
be  a  factor  upon  which  testing  is  based. 
REA  has,  however,  through  the 
publication  of  this  final  rule,  revised 
and  eliminated  many  of  the  unclear  or 
burdensome  requirements  set  forth  in 
part  1773.  For  this  reason,  no  additional 
revisions  were  made  to  §  1773.34. 

List  of  Subjects  in  7  CFR  Part  1773 

Accounting,  Electric  power.  Loan 
programs — communications.  Loan 
programs— energy.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  the  reasons  set  forth  in  the 
preamble,  REA  hereby  amends  7  CFR 
chapter  XVII  as  follows: 

PART  1773— POLICY  ON  AUDITS  OF 
REA  BORROWERS 

1.  The  authority  citation  for  part  1773 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq] 

2.  In  §  1773.3,  paragraph  (c)  is  revised 
to  read  as  follows: 

§1773.3    Annual  audit 

*  •        •        •        • 

(c)  Until  all  loans  made  or  guaranteed 
by  REA  have  been  repaid,  the  borrower 
must  furnish  three  copies  of  the 
auditor's  report,  report  on  compliance, 
report  on  internal  controls,  and 
management  letter  to  REA  within  120 
days  of  the  as  of  audit  date. 

•  •        •        •        • 

3.  In  §  1773.20,  paragraph  (a)  is 
revised  to  read  as  follows: 

S 1 773.20    CPAs  submission  of  tha 
auditor's  report,  report  on  compliance, 
report  on  internal  controls,  and 
management  letter. 

(aj  Time  limit.  As  soon  as  possible 
after  completion  of  the  audit,  but  within 
90  days  of  the  as  of  audit  date,  the  CPA 
should  deliver  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  to  the 
president  of  the  borrower's  board  of 
directors.  As  a  minimum,  copies  should 
be  provided  for  each  member  of  the 


board  of  directors  and  the  manager. 
Further,  three  copies  must  be  provided 
to  the  borrower  for  transmittal  to  REA. 

•  •        •        •        • 

4.  In  S  1773.21.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  1 773.21    Borrower's  review  and 
aubmlaalon  of  the  audltor'a  report  report 
on  compliance,  report  on  internal  controls, 
and  management  letter. 

•  •        •        •        • 

(b)  The  borrower  must  furnish  REA 
with  three  copies  of  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  within 
120  days  of  the  as  of  audit  date.  Any 
provision  in  REA's  security  instrument 
that  requires  such  documents  to  be 
furnished  to  REA  in  a  shorter  period  of 
time  may  be  disregarded. 

(c)  The  borrower  must  furnish  REA 
with  three  copies  of  its  plan  for 
corrective  action,  if  any,  within  180 
days  of  the  as  of  audit  date. 

•  •        •        •        • 

5.  Section  1773.34  is  amended  by 
removing  paragraph  (e)(l)(i), 
redesignating  paragraphs  (e)(l)(ii) 
through  (e)(l)(iv)  as  paragraphs  (e)(l)(i) 
through  (e)(l)(iii)  respectively  and 
revising  the  newly  designated 
paragraphs,  removing  paragraph 
{e)(2)(i),  redesignating  paragraphs 
(e)(2)(ii)  through  (e)(2)(iv)  as  paragraphs 
(e)(2)(i)  through  (e)(2)(iii)  respectively 
and  revising  the  newly  redesignated 
paragraphs  to  read  as  follows: 

f  1 773.34    Management  letter. 

(e)*  •  * 

(1)"  •  • 

(i)  The  requirement  for  funds  to  be 
deposited  in  banks  or  other  depositories 
designated  in  the  loan  documents  or 
approved  by  REA.  For  purposes  of  this 
part  1773,  funds  shall  be  defined  as  cash 
on  deposit  in  demand  and  time 
accounts,  and  certificates  of  deposit; 

(ii)  The  requirement  for  a  borrower  to 
obtain  written  approval  of  mortgagees  to 
enter  into  any  contract  for  the  operation 
or  maintenance  of  all  or  any  substantial  . 
part  of  its  property,  or  for  the  use  by  ^ 
others  of  its  property.  For  purposes  of 
this  part  1773.  the  following  contracts 
shall  be  deemed  as  requiring  REA 
approval: 

(A)  Management  contracts  in  which 
the  borrower  has  contracted  to  have 
another  borrower  or  other  entity  manage 
its  affairs; 

(B)  Management  contracts  in  which 
the  borrower  has  contracted  to  manage 
another  borrower  or  other  utility  system; 

(C)  Operations  and  maintenance 
contracts  in  which  the  borrower  has 
contracted  to  have  another  borrower  or 


other  entity  operate  and/or  maintain  all 
or  a  substantial  part  (45%  or  more)  of 
the  physical  plant  facilities  of  the 
borrower; 

(D)  Operations  and  maintenance 
contracts  in  which  the  borrower  has 
contracted  to  operate  and  maintain  the 
physical  plant  facilities  of  another 
borrower  or  other  utility  system;  and 

(E)  Contracts  between  the  borrower 
and  its  manager;  and 

(iii)  The  requirement  for  a  borrower  to 
prepare  and  furnish  mortgagees  annual 
financial  and  statistical  reports  on  the 
borrower's  financial  condition  and 
operations.  The  CPA  must  state  whether 
the  information  represented  by  the 
borrower  as  having  been  submitted  to 
REA  in  its  most  recent  December  31 
REA  Form  7  or  Form  12  is  in  agreement 
with  the  borrower's  records,  and  must 
comment  on  any.exceptions  noted.  If 
the  borrower  represents  that  an 
amended  report  has  been  filed  as  of 
December  31,  the  comments  must  relate 
to  the  amended  report. 

(2)«  •  * 

(i)  The  requirement  for  a  borrower  to 
obtain  written  approval  of  the 
mortgagees  to  enter  into  any  contract  for 
the  operation  or  maintenance  of 
property  and  for  the  use  of  mortgaged 
property  by  others,  or  for  services 
pertaining  to  toll  traffic,  operator 
assistance,  or  switching.  For  purposes  of 
this  part  1773,  the  following  contracts 
shall  be  deemed  as  requiring  REA 
approval: 

(A)  Any  contract,  agreement  or  lease 
between  the  borrower  and  an  affiliate 
other  than  as  allowed  under  7  CFR  part 
1744.  subpart  E; 

(B)  Any  lease  of  a  building  or  land; 
and 

(C)  Any  other  contract  as  defined  in 
§  1773.34  (e)(2)(i)  except:  -- 

(7)  Industry  standara  traffic 
settlement  agreements  involving 
interexchange  and  long  distance  carriers 
which,  in  form  and  substance,  conform 
with  contracts  in  general  use  in  the 
telecommunications  industry; 

(2)  Billing  and  collecting  agreements; 

(3)  Toll  pooling  arrangements 
involving  National  Exchange  Carrier 
Association  and  state  associations;' 

(4)  Directory  services  agreements;  and 

(5)  Joint  use  agreements; 

(ii)  The  requirement  for  funds  to  be 
deposited  in  banks  or  other  depositories 
designated  in  the  loan  documents  or 
approved  by  REA.  For  purposes  of  this 
part  1773,  funds  shall  be  defined  as  cash 
on  deposit  in  demand  and  time 
accounts,  and  certificates  of  deposit; 
and 

(iii)  The  requirement  for  a  borrower  to 
prepare  and  furnish  mortgagees  annual 
financial  and  statistical  reports  on  the 
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borrower's  financial  condition  and 
operations.  The  CPA  must  state  whether 
the  information  represented  by  the 
borrower  as  having  been  submitted  to 
REA  in  its  most  recent  December  31 
REA  Form  479  is  in  agreement  with  the 
borrower's  records,  and  must  comment 
on  any  exceptions  noted.  If  the  borrower 
represents  that  an  amended  report  has 
been  filed  as  of  December  31,  the 
comments  must  relate  to  the  amended 
report. 

6.  Section  1773.40  is  revised  to  read 
as  follows: 

S 1 773.40    Regulatory  eaeete. 

The  CPA's  workpapers  must 
document  whether  all  regulatory  assets 
comply  with  the  requirements  of  SFAS 
No.  71.  For  electric  borrowers  only,  the 
CPA's  workpapers  must  dociunent 
whether  all  regulatory  assets  have 
received  REA  approval. 

7.  Section  1773.45  is  revised  to  read 
as  follows: 

§1773.45    Regulatory  liebiUtiee. 
The  CPA's  workpapers  must 
document  whether  all  regulatory 
liabilities  comply  with  the  requirements 
of  SFAS  No.  71.  For  electric  borrowers 
only,  the  CPA's  workpapers  must 
document  whether  all  regulatory 
liabiUties  have  received  REA  approval. 

8.  Appendix  C  to  Part  1773  is  revised 
to  read  as  follows: 

Appendix  C  to  Part  1773 — Illustrative 
Independent  Aoditors'  Management 
Letter 

REA  requires  that  CPAs  auditing  REA 
borrowers  provide  a  managementletter  in 
accordance  with  §  1773.34.  REA  requires  that 
this  letter  bear  the  same  date  as  the  auditor's 
report  and  be  addressed  to  the  borrower's 
board  of  directors.  The  CPA  is  required  to 
sign  the  auditor's  report,  report  on 
compliance,  report  on  internal  controls,  and 
management  letter. 

Illustrative  Independent  Auditors' 

Management  Letter 
March  15, 19x6 

Board  of  Directors 
[Name  of  Borrower] 
[City,  State] 

We  have  audited  the  financial  statements 
of  INcune  of  Borrower]  for  the  year  ended 
December  31, 19x5,  and  have  issued  our 
report  thereon  dated  March  15, 19x6.  We 
conducted  our  audit  in  accordance  with' 
generally  accepted  auditing  standards. 
Government  Auditing  Standards  issued  by 
the  Comptroller  General  of  the  United  States, 
and  7  CFR  part  1773.  Policy  on  Audits  of 
Rural  Electrification  Administration  (REA) 
Borrowers.  Those  standards  require  that  we 
plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are  free  of  material 
misstatement. 


In  planning  and  performing  our  audit  of 
the  finabcial  statements  of  [Name  of 
Borrower]  for  the  year  ended  December  31, 
19x5,  we  considered  its  internal  control 
structuiJB  In  order  to  determine  our  auditing 
procedures  for  the  purpose  of  expressing  an 
opinion  on  the  financial  statements  and  not 
to  provfde  assurance  on  the  internal  control 
struct 

A  desbription  of  the  responsibility  of 
managejnent  for  establishing  and  maintaining 
the  intetnal  control  structure  and  the 
objectivbs  of  and  inherent  limitations  in  such 
a  struct^  is  set  forth  in  our  independent 
auditor^'  report  on  the  internal  control 
structure  dated  March  15, 19x6,  and  should 
be  read  \a  conjunction  with  this  report. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  In  the  internal  control  structure  that 
might  be  material  weaknesses  under 
standards  established  by  the  American 
Institute  of  Certified  Public  Accountants. 

A  ma^rial  weakness  is  a  condition  in 
which  tfce  design  or  operation  of  the  specific 
internal! control  structure  elements  does  not 
reduce  to  a  relatively  low  level  the  risk  that 
errors  o|  irregularities  in  amounts  that  would 
be  material  in  relation  to  the  financial 
statemei  its  l>eing  audited  may  occur  and  not 
be  dete<  ted  within  a  timely  period  by 
employi  es  in  the  normal  course  of 
perform  ng  their  assigned  functions. 
Howeva  r.  we  noted  no  matters  involving  the 
internal  control  structtire  and  its  operation 
that  we  :onsider  to  be  a  material  weakness 
as  defined  above.  Ufa  material  weakness  was 
noted,  rtfer  the  reader  to  the  independent 
auditors'  report  on  internal  control 
structuT^.] 

7  CFH  1773.34  requires  comments  on 
specific  jaspects  of  the  internal  control 
stnicturB,  compliance  with  specific  REA  loan 
and  secArity  instrument  provisions,  and 
other  additional  matters.  We  have  grouped 
our  conanents  accordingly.  In  addition  to 
obtainiz^  reasonable  assurance  about 
whethee  the  financial  statements  are  free 
from  m^erial  misstatements,  at  your  request, 
we  performed  tests  of  specific  aspects  of  the 
internal  control  structure,  of  compliance  with 
specifiCjREA  loan  and  security  instrument 
provisiais.  and  of  additional  matters.  The 
specificBspects  of  the  internal  control 
structure,  compliance  with  specific  REA  loan 
and  seci^ty  instrument  provisions,  and 
additioiial  matters  tested  include,  among 
other  things,  the  accounting  procedures  and 
records,|materials  control,  compliance  with 
specific  iREA  loan  and  security  instrument 
provisions  set  forth  in  7  CFR  1773.34  (e)(1), 
[for  telephone  borrowers.  7  CFH  1773.34 
(e)(2)].  related  party  transactions,  and 
depreciation  rates.  (For  electric  borrowers-.] 
The  additional  matters  tested  also  include  a 
schedule  of  deferred  debits  and  credits,  upon 
which  vje  express  an  opinion.  In  addition, 
our  audn  of  the  financial  statements  also 
include*  the  procedures  specified  in  7  CFR 
1773.38|-.45.  Our  objective  was  not  to 
provide  en  opinion  on  these  specific  aspects 
of  the  internal  control  structure,  compliance 
with  specific  REA  loan  and  sec\irity 
instrument  provisions,  or  additional  matters, 
and  accordingly,  we  express  no  opinion 
thereonj 


No  reports  (other  than  our  independent 
auditors'  report,  our  independent  auditors' 
compliance  report,  and  our  independent 
auditors'  report  on  the  internal  control 
structure,  all  dated  March  15, 19x6)  or 
summary  of  recommendations  related  to  our 
audit  have  been  furnished  to  management. 

Our  comments  on  specific  aspects  of  the 
internal  control  structure,  compliance  with 
specific  REA  loan  and  security  instrument 
provisions,  and  other  additional  matters  as 
required  by  7  CFR  1773.34  are  presented 
below. 

Comments  on  Certain  Specific  Aspects  of  the 
Internal  Control  Structure 

We  noted  no  matters  regarding  [Name  of 
BorTower]'s  internal  control  structure  and  its 
operation  that  we  consider  to  be  a  material 
weakness  as  previously  defined  with  respect 
to: 

— ^The  accoimting  procedures  and  records 
[list  other  comments]; 

— The  process  for  accumulating  and 
recording  labor,  material,  and  overhead 
costs,  and  the  distribution  of  these  costs  to 
construction,  retirement,  and  maintenance 
or  other  expense  accounts  [list  other 
comments];  and, 

— The  materials  control  |/jst  other 
comments]. 

Conunents  on  Compliance  With  Specific  REA 
Loan  and  Seoirity  Instrument  Provisions 

Management's  responsibility  for 
compliance  with  laws,  regulations,  contracts, 
and  grants  is  set  forth  in  our  independent 
auditors'  report  on  compliance  dated  March 
15, 19x6,  and  should  be  read  in  conjunction 
with  this  report.  At  your  request,  we  have 
performed  the  procedures  enumerated  below 
with  respect  to  compliance  with  certain 
provisions  of  laws,  regulations,  and 
contracts.  The  procedures  we  performed  are 
stmamarized  as  follows: 

— Procedure  performed  with  respect  to  the 
requirement  to  maintain  all  funds  in 
institutions  whose  accounts  are  insured  by 
an  Agency  of  the  Federal  Government: 
1.  Obtained  information  from  financial 
InsUtutions  with  which  [Name  of  Borrower] 
maintains  funds  that  indicated  that  the 
institutions  are  insured  by  an  Agency  of  the 
Federal  Government. 

— Procedures  performed  with  respect  to  the 
requirement  for  a  borrower  to  obtain 
written  approval  of  the  mortgagee  to  enter 
into  any  contract  for  the  operation  or 
maintenance  of  property,  or  for  the  use  of 
mortgaged  property  by  others  [see 
§  1 773.34(e)(2)(i)  for  additional  telephone 
borrower  requirements  in  accordance  with 
7  CFR  1773.34(e)]  for  the  year  ended 
December  31, 19x5  of  [Name  of  Borrower]; 

1 .  Obtained  and  read  a  borrower  prepared 
schedule  of  new  written  contracts  entered 
into  during  the  year  for  the  operation  or 
maintenance  of  its  property,  or  for  the  use  of 
its  pro{)erty  by  others  as  defined  in 

§  1773.34(e)(l)(ii)  \§  1773.34(eH2)(i) for 
telephone  borrowers]. 

2.  Reviewed  Board  of  Director  minutes  to 
ascertain  whether  board-approved  written 
contracts  are  included  in  the  borrower- 
prepared  schedule. 
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3.  Noted  the  existence  of  written  REA  [and 
other  mortgagee]  approval  of  each  contract 
listed  by  the  borrower. 
— Procedure  performed  with  respect  to  the 
requirement  to  submit  REA  Form  7  or 
Form  1 2  (Form  479  for  telephone 
borrowers]  to  the  REA: 
1.  Agreed  amounts  reported  in  Fomi  7  or 
Form  12  (Fonn  479  for  telephone  borrowers] 
to  [Name  of  BorroweiVt  records. 

The  results  of  our  tests  indicate  that,  with 
respect  to  the  items  tested,  [Name  of 
Borrower]  complied,  except  as  noted  below, 
in  all  material  respects,  with  the  specific  REA 
loan  and  security  instrument  provisions 
referred  to  below.  With  respect  to  items  not 
tested,  nothing  came  to  our  attention  that 
caused  us  to  believe  that  [Mune  of  Borrower] 
had  not  complied,  in  all  material  respects, 
with  those  provisions.  The  specific 
provisions  tested,  as  well  as  any  exceptions 
noted,  include  the  requirements  that: 
— The  borrower  maintains  all  funds  in 
institutions  whose  accounts  are  insured  by 
an  Agency  of  the  Federal  Government  [litt 
all  exceptions]; 
—The  bomnver  has  obtained  written 
approval  of  the  REA  [and  other 
mortgagees]  to  enter  into  any  contract  for 
the  operation  or  maintenance  of  property, 
or  for  the  use  of  mortgaged  property  by 
others  as  defined  in  §  1773.34(e)(l)(ii) 
[§1773.34(e)(2)(i)fpr  telephone  borroivBre) 
[list  all  exceptions];  and 
— The  borrower  has  submiUed  its  Form  7  or 
Form  12  [Form  479  for  telephone 
borrowers]  to  the  REA  and  the  Form  7  or 
Form  12  [Form  479  for  telephone 
borrowers],  Financial  and  Statistical 
Report,  as  of  December  31 19x5, 
represented  by  the  borrower  as  having  been 
submitted  to  REA  is  in  agreement  with  the 
[Name  of  Borrowei^'t  records  in  all 
material  respects  [list  all  exceptions]. 

Comments  on  Other  Additional  Matters 


In  connection  with  our  audit  of  the 
financial  statements  of  [Name  of  Borrower], 
nothing  came  to  our  attention  that  caused  us 
to  believe  that  (Mune  of  Borrower]  failed  to 
comply  with  respect  to: 

— The  reconciliation  of  subsidiary  plant 
records  to  the  controlling  general  ledger 
plant  accounts  addressed  at  7  CFR 
1773.34(c)(1)  [list  all  exceptions]; 

— The  clearing  of  the  construction  accounts 
and  the  accrual  of  depreciation  on 
completed  construction  addressed  at  7  CFR 
1773.34(c)(2)  [list  aU  exceptiotu]; 

—The  retirement  of  plant  addressed  at  7  CFR 
1773.34(c)  (3)  and  (4)  [list  all  excepUons]; 

— Sales  of  plant  material,  or  scrap  addressed 
at  7  CFR  1773.34(c)(5)  [list  all  excepUons]; 

—The  disclosure  of  material  related  party 
transactions,  in  accordance  with  Statement 
of  Financial  Accounting  Standards  No.  57, 
Related  Party  Transactions,  for  the  year 
ended  December  31, 19x5,  in  the  financial 
statements  refisrenced  in  tlie  first  paragraph 
of  this  report  addressed  at  7  CFR  1773.34(f) 
[list  all  exceptions];  and 

—For  electric  botrowms  only:  depreciation 
rates  addressed  at  7  CFR  1773.34(g)  [list  all 
exceptions]. 


Detailed  Schedule  of  Inventory  Differences 

A  detailed  schedule  of  dlfferanoes  between 
physical  inventory,  perpetual  inventory 
rerards,  and  the  general  ledger  (identifying 
groM  overages  and  grots  shortages)  is 
provided  below.  This  schedule  is  not  a 
required  part  of  the  basic  flimnrial  statements 
but  is  supplementary  information  required  by 
7  CFR  1773.34(d).  We  have  applied  certain 
limited  procedures,  which  consisted 
principally  of  inquiries  of  management 
regarding  the  method  of  measurement  and 
presentation  of  the  supplementary 
information.  However,  we  did  not  audit  the 
information  and  express  no  opinion  on  it 
(Disclose  the  disposition  of  inventory 
differences.) 

(The  detailed  schedule  of  inventory 
difierences  would  be  included  here.  The 
word  "unaudited"  should  appear  in  the  title 
of  the  schedule.) 

For  Electric  Borrowers  Only:  Detailed 
Schedule  of  Deferred  Debits  and  Deferred 
CMdiU 

Our  audit  was  made  for  the  purpose  of 
forming  an  opinion  on  the  basic  CGuncial 
statements  taken  as  a  whole.  Tlie  detailed 
schedule  of  defened  debits  and  deCsired 
credits  required  by  7  CFR  1773.34(h)  and 
provided  below  is  presented  for  purposes  of 
additional  analysis  and  is  not  a  required  part 
of  the  basic  financial  statements.  This 
information  has  been  subjected  to  the 
auditing  procedures  applied  in  our  audit  of 
the  basic  financial  statements  and,  in  our 
opinion,  is  fairly  stated  in  all  material 
respects  in  relation  to  the  basic  financial 
statements  taken  as  a  whole. 
(The  detailed  schedule  of  deferred  debits  and 
deferred  credits  would  be  included  here.  The 
total  amotmt  of  deferred  debits  and  defened 
credits  as  reported  in  the  schedule  must 
agree  with  the  totals  reported  on  the  Balance 
Sheet  under  the  specific  captions  of 
"Deferred  Debits"  and  "Deferred  CrediU". 
Those  items  that  have  been  approved,  in 
writing,  by  REA  should  be  clearly  indicated.) 

This  report  is  Intended  solely  for  the 
information  and  use  of  the  board  of  directors, 
management,  and  the  REA  and  supplemental 
lenders.  HoMrever,  this  report  is  a  matter  of 
public  record  and  its  distribution  is  not 
limited. 
Name  of  Firm 
Michael  V.  Dunn, 

Acting  Under  Secretary,  Small  Community 
and  Rural  Development. 
(PR  Doc  94-196  Filed  l-S-94:  8:45  am] 
MUJNQ  COM  Mie-1S-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 
RIN  31S0nAE93 

Hngerprint  Carda:  Change  In  Utur  Fee 

AQCNCY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Final  rule. 


tUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
regulations  to  reflect  an  administrative 
change  in  the  pr(x»dure  for  notifying 
licensees  of  changes  in  the  user  fee 
charged  by  the  Federal  Bureau  of 
InvMtigation  (FBI)  for  processing 
fingerprint  cards  as  part  of  the  criminal 
history  checks  that  nuclear  power 
reactor  Ucensees  are  required  to  perform 
for  those  individuals  granted  imescorted 
access  to  an  operating  nuclear  power 
£acihty  or  access  to  Safeguards 
Information.  This  notice  also  informs 
Ucensees  of  the  new  user  fee  adopted  by 
the  FBI  effective  January  3. 1994. 
EFFECTIVE  t)ATE:  February  7, 1994. 
FOR  RJHTHER  MFORMA-nON  CONTACT: 

C.H.  Hendren,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  Telephone  (301)  504-3209. 

SUPPlfMENTARY  MFOMMATION: 

Background 

The  provisions  of  10  CFR  73.57 
requires  Ucensees  to  process  fingerprint 
cards  through  the  NRC  to  the  FBI 
Criminal  Justice  Information  Services 
Division  which  then  does  a  criminal 
history  chedc.  A  user  fee  for  processing 
fingerprint  cards  was  required  by 
Congress  (Pub.  L.  99-399),  is  estabUshed 
by  the  FBI,  and  is  periodically  increased 
as  the  FBI's  processing  costs  change. 

Discussion 

On  December  3, 1993,  the  FBI's 
Division  of  Criminal  Justice  Information 
Services  (CJIS)  notified  the  Nuclear 
Regulatory  Commission  that  the  "user 
fee"  charged  by  the  FBI  for  processing 
fingerprint  c«rds  had  been  increased 
from  $23.00  to  $24.00  effective  January 
3, 1994.  The  FBI  user  fee  includes  a 
$2.00  handling  cost  for  the  agency  doing 
the  initial  screening  of  the  fingerprint 
cards,  and  provides  that  the  agency 
doing  the  initial  screening  retains  that 
handling  cost.  In  the  case  of  nuclear 
reactor  licensees,  the  NRC  performs  this 
initial  screening.  The  user  fee  is 
periodically  changed  by  the  FBI,  as  their 
processing  costs  change. 

Because  this  amencmient  pertains 
only  to  a  user-fee  change  imposed  by 
the  FBI,  the  Commission  for  good  cause 
finds  that  the  notice  and  public 
procedure  provisions  of  the 
Administrative  Procedure  Act  are 
impractical  and  xumecessary.  Comment 
Mrill  not  serve  to  alter  the  FBI  foe,  which 
is  outside  the  control  of  the  NRC. 
Further,  rather  than  engaging  in  an 
unnecessary  rulemaking  procedure  to 
amend  the  rule  every  time  the  FBI 
changes  the  fee,  this  amendment 
removes  the  fae  amount  from  the  rule. 
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The  Commission  will  advise  licensees 
directly  when  the  FBI  fee  dianges.  A 
notice  of  the  FBI  fee  change  pertaining 
to  NRC  hoensees  will  also  be  publishml 
in  the  Fedtfal  Register. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51. 22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Redaction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  under  approval  nun^r 
3150-0002. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  the  action  taken  in  this  final 
rulemaking  and,  therefore,  that  a  backfit 
analysis  is  not  required  for  this  final 
rule  because  this  amendment  does  not 
involve  any  provisions  which  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  73 

Criminal  penalties.  Export,  Hazardous 
materials  transportation.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements,  Security  measures. 

For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  552  and  553,  the 
NRC  is  adopting  the  following 
amendment  to  10  CFR  part  73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161,  68  Stat.  930,  948, 
as  amended,  sec.  147, 94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sec.  201.  as  amended,  204, 
68  Stat.  1242,  as  amended,  1245  (42  U.S.C. 
5841.5844). 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L  97-425.  96  SUt.  2232.  2241.  (42 
U.S.C  10155. 10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L  96-295.  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399. 100 
Stat.  876  (42  U.S.C.  2169).  - 

2.  In  §  73.57,  paragraph  (d)(3)  is 
revised  to  read  as  follows: 
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(3)  Feei  for  the  processing  of 
fingerprint  checks  are  due  upon 
applicatien.  Licensees  shall  submit 
payment  with  the  application  for  the 
processisjg  of  fingerprints  through 
corporate  check,  certified  check, 
cashier's  check,  or  money  order  made 
payable  to  "U.S.  NRC"  The  amount  of 
the  fee  is  the  user  fee  for  processing 
fingerpri]  it  cards  submitted  by  the 
Nuclear  I  egulatwy  Commission  on 
behalf  of  luclear  power  plants  charged 
by  the  FBI  for  each  card.  Combined 
payment^or  multiple  applications  is 
acceptabn.  The  Commission  will 
publish  tie  user  fee  charged  by  the  FBI 
in  the  Federal  Register  whenever  the  fee 
changes.  The  Commission  will  directly 
notify  licensees  who  are  subject  to  this 
regulatioi  i  of  any  fee  changes. 
•       •       •       •       • 

Dated  at  Rockrille.  Maryland  this  22nd  day 
ofDecembp,  1993. 

For  the  IVucIear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  pirectorfor  Operations. 
[FR  Doc.  94-250  Filed  1-5-94;  8:45  am] 
aiUJNO  CO(K  7590-Ot-r 

DEPARTllENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ptirt  71 

[AirapiMO  podwt  No.  9»-AWP-17] 

Establis^  ment  of  Claee  0  Airspace, 
BarMng  j  ands,  Kauai,  HI 

AGENCY:  I  ederal  Aviation 
Administ  ation  (FAA),  DOT. 
ACTION:  F  nal  rule;  correction. 


SUMMARY:  This  document  contains 
correctioi  s  to  the  final  rule  published 
on  Decen  ber  10, 1993.  This  final  rule 
established  Class  D  airspace  at  Barking 
Sands  Pacific  Missile  Range  Facility 
(PMRF).  Kekaha,  Kauai,  Hawaii, 
effective  January  10. 1994.  This 
correction  to  the  final  rule  will  estabUsh 
the  Class  D  airspace  at  Barking  Sands 
PMRF  effictive  on  March  3, 1994. 
EFFECnv^  DATE:  Effective  January  6, 
1994.  thejeffective  date  of  the  final  rule 
at  58  FR  64880  is  corrected  to  be  0901 
U.T.C.,  K^arch  3, 1994. 
FOR  FURTI^ER  INFORMATION  CONTACT: 
Gene  Ens  ad.  Airspace  Specialist. 
System  h  anagement  Branch.  AWP-530, 


Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale.  California  90261: 
telephone  (310)  297-0010. 
8UPPI.EMENTARY  MFORMATiON:  On 

December  10, 1993.  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  that  est^lished 
Class  D  airspace  at  Barking  Sands 
Pacific  Missile  Range  Facility,  Kekaha, 
Kauai,  Hawaii  (58  FR  64880).  The 
effective  date  was  est^lished  as  0901 
U.T.C.  January  10, 1994.  That  date  was 
incorrect.  Hie  new  effective  date  is  now 
0901  U.T.C.  March  3. 1994. 

Correction  of  Final  Rule  Effective  Date 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  December  10. 1993  (58 
FR  64880)  is  corrected  as  follows: 

On  page  64880.  in  the  second  column, 
in  EFFECTIVE  DATE,  by  removing  "0901 
U.T.C,  January  10, 1994"  and  inserting 
in  its  place  "0901  U.T.C,  March  3. 
1994". 

Issued  in  Lawndale  on  December  21. 1993. 
Harvey  R.Riri)eL 

Manager,  System  Manag^fnent  Branch,  AWP- 
S30. 

(FR  Doc  94-133  Filed  1-&-94: 8:45  am] 
BiuMQ  cooe  4ai«-1S-M 


14CFRPart71 

[Airtpaea  Docket  No.  99-ASO-17  and  93- 
ASO-16] 

Amendment  to  Class  D  Airspace 
Areas,  Multiple  Locations  In  Kentucky, 
Mississippi,  North  CaroUna,  South 
Carolina  and  Puerto  Rico;  Amendment 
to  aaas  E  Airspace  Arsaa,  Multiple 
Locations  In  AlatMma,  Georgia, 
Kentucky,  Mlasissippi,  North  Carolina 
and  Tenneaaee;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  corrections. 

SUMMARY:  This  action  corrects  errors  in 
the  airspace  designation  of  the 
Columbus  Golden  Triangle,  MS  Class  E 
airspace  area  published  in  final  rules  on 
October  25, 1993  (58  FR  54953), 
Airspace  Docket  No.  93-ASO-17  and 
(58  FR  54954),  Airspace  Docket  No.  93- 
ASO-18. 

EFFECTIVE  DATE:  0900  UTC,  January  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Patterson,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636. 
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Atlanta,  GA  30320;  telephone  (404) 
305-5590. 

SUPPLEMENTARY  INFORMATION: 
History 

Airspace  Docket  93-ASO-17, 
published  on  October  25, 1993  (58  FR 
54953).  changed  the  effective  hours  of 
certain  Class  D  Airspace  areas  from  full 
time  to  part  time.  The  Columbus  Golden 
Triangle  Airport  was  inadvertently 
included  in  the  list  of  Class  D  Airspace 
areas  in  error.  The  Columbus  Golden 
Triangle  Airport  is  Class  E2  airspace,  an 
airspace  area  designated  as  a  surface 
area  for  an  airport.  Airspace  Docket  No. 
93-ASO-18,  published  on  October  25. 
1993  (58  FR  54954).  changed  the 
effective  hours  of  certain  Class  E 
airspace  areas  from  full  time  to  part 
time.  The  Columbus  Golden  Triangle 
Airport  was  inadvertently  omitted  from 
the  list  of  Class  E  airspace  areas.  This 
action  corrects  the  errors  by  changing 
the  designation  of  the  Columbus  Golden 
Triangle,  MS  Airspace  area  from  Qass  D 
to  Class  E. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the 
corrections  to  the  airspace  designation 
for  the  Columbus  Golden  Triangle, 
Mississippi,  Airspace  area,  as  published 
in  the  Federal  Register  on  October  25, 
1993  (58  FR  54953)  (Federal  Register 
Document  No.  93-26168.  page  54954. 
column  2)  and  omitted  from  the  Federal 
Register  on  October  25, 1993  (58  FR 
54954)  (Federal  Register  Document  No. 
93-26169.  page  54955.  column  1)  is 
corrected  in  the  amendment  to  the 
incorporation  by  reference  in  14  CFR 
71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  as  follows: 

The  authority  citation  for  14  CFR  part 
71  continues  to  read  as  follows: 

Authority.  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389:  49  U.S.C  106(g);  14  CFR 
11.69. 

f71.1    [Amended] 

Para.  5000  General  is  amended  by 
removing  "ASO  MS  D  Columbus 
Golden  Triangle.  MS". 

Para.  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  is  amended  by  adding  "ASO  MS 
E2  Columbus  Golden  Triangle.  MS". 


Inued  In  College  Park.  Geoigla.  on 
December  17, 1993. 
Michael  J.  Powderly. 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  94-246  Filed  l-S-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Technology  Administration 

15  CFR  Part  295 
[Docket  No.  930242-3313] 
RIN  0693-AA83 

Advanced  Technotogy  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTTON:  Final  rule. 


StIMMARY:  The  National  Institute  of 
Standards  and  Technology  (TvflST)  is 
today  issuing  a  final  rule  which  amends 
the  implementing  regulations  for  the 
Advanced  Technology  Program  (ATP). 
A  number  of  the  revisions  are  required 
by  the  American  Technology 
Preeminence  Act  of  1992,  including 
provisions  on:  participation  by  foreign 
companies  in  ATP;  the  establishment  of 
a  patent  policy  different  from  the 
government-wide  policy  set  out  by  the 
Bayh-Dole  Act;  and  a  new  requirement 
that  "joint  research  and  development 
ventures"  be  industry-led.  Further, 
requirements  for  royalty-sharing  by  ATP 
recipients  with  the  Federal  government 
for  inventions  funded  under  ATP  have 
been  i%pealed  by  the  Act.  and  are  thus 
removed  from  the  regulations.  Similarly. 
ATP  authority  to  provide  direct  funding 
to  independent  research  organizations 
has  been  repealed.  Also,  changes  not 
required  by  the  Act  are  made,  including 
changes  to  simplify  and  clarify  the 
selection  criteria,  and  to  streamline  the 
internal  operations  of  ATP.  including 
the  selection  process. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
January  6.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
(3eorge  A.  Uriano  or  Brian  C  Belanger. 
Advanced  Technology  Program. 
National  Institute  of  Standards  and 
Technology  (NIST).  telephone  number 
(301)  975-51^7. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  is  today  issuing  a  final  rule 
which  amends  regulations  found  at  part 
295  of  title  15  of  the  Code  of  Federal 
Regulations,  which  implement  the 
Advanced  Tedmology  Program  (ATP). 
The  Advanced  Technology  Program 
assists  United  States  businesses  to  carry 


out  high-risk  research  and  development 
that  will,  if  successful,  improve  the 
competitive  position  of  the  United 
States  and  its  businesses  by  accelerating 
the  development  of  technologies  that 
have  significant  potential  to  stimulate 
economic  growth,  and  raise 
productivity.  ATP  enters  into 
cooperative  agreements  with  United 
States  joint  research  and  development 
ventures  and  United  States  businesses, 
especially  small  businesses.  Where 
appropriate,  Federal  laboratories  may  be 
involved  in  ATP  projects  consistent 
with  other  authority,  such  as 
cooperative  research  and  development 
agreements  under  section  12  of  the 
Stevenson-Wydler  Technology 
Innovation  Act  of  1980. 

Description  of  the  Changes 

Changes  to  part  295  include  revisions 
on  the  following  topics  (please  see  the 
analysis  of  comments  below  for 
additional  details): 

•  The  eligibility  of  foreign  firms  to 
participate  in  ATP  is  addressed  in  a  new 
section  295.3  of  the  regulations,  and  a 
related  definition  of  "United  States 
owned  company"  is  added  in  section 
295. 2(r).  These  revisions  follow  the 
requirements  of  section  201(c)(6)  of  the 
American  Technology  Preeminence  Act 
of  1991  (15  use.  278n(d)(9)). 

•  The  establishment  of  a  patent 
policy  different  from  the  government- 
wide  policy  set  out  by  the  Bayh-Dole 
Act  (Pub.  L.  96-517.  as  amended)  is  set 
out  at  section  295.8(a).  These  revisions 
follow  the  requirements  of  section 
201(c)(6)  of  the  American  Technology 
Preeminence  Act  of  1991  (15  U.S.C. 
278n(d)(ll)).  That  statute  requires  that 
title  to  inventions  made  in  whole  or  part 
with  Program  funds  reside  with  for- 
profit  companies  that  have  been 
incorporated  in  the  United  States. 
Entities  that  are  not  for-profit 
organizations  incorporated  in  this 
country  are  not  eligible  to  obtain  title  to 
inventions  made  under  the  Program. 

•  A  new  requirement  that  "jomt 
research  and  development  ventures"  be 
industry-led.  set  out  at  §§295  2(1)  and 
295.21.  and  the  repeal  of  ATP  authority 
to  provide  direct  fonding  to 
independent  research  organizations,  set 
out  at  §  295.30.  These  revisions  follow 
the  requirements  of  section  201(c)(2) 
and  section  201(c)(4).  respectively,  of 
the  American  Technology  Preeminence 
Act  of  1991  (15  U.S.C.  278n(b)(l)  and 
(b)(2)). 

•  Requirements  for  royalty-sharing  by 
ATP  recipients  with  the  Federal 
government  for  inventions  fimded 
under  ATP  have  been  repealed,  and  an 
thus  removed  from  existing  §  295.7(c)  of 
the  regulations.  This  revision  foilotvs 
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the  requirements  of  section  201(c)(6)  of 
the  American  Technology  Preeminence 
Act  of  1991. 

•  Finally,  changes  not  required  by  the 
Act  are  made  to  the  selection  criteria, 
and  to  the  internal  operations  of  ATP, 
including  the  selection  process.  These 
changes  particularly  include  revisions 
to  the  remaining  definitions  in  §  295.2, 
changes  to  the  selection  process 
described  in  §§  295.4  and  295.5, 
changes  to  the  selection  criteria  as  set 
out  in  §  295.6,  and  changes  to  program 
administration  foimd  in  §§  295.7  and 
295.14 

Suimnajy  of  Comments 

On  August  2, 1993,  the  Technology 
Administration  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (55  FR  41069).  In  response  to 
this  notice  forty-four  letters  were 
received;  twenty-nine  from  imiversities, 
ten  from  other  not-for-profit  research 
organizations  and  industry  associations, 
one  from  a  state  agency,  one  from  a 
U.S.-owned  for-profit  company,  one 
bom  a  U.S.  subsidiary  of  a  foreign- 
owned  corporation,  one  from  a  member 
of  the  U.S.  House  of  Representatives, 
and  one  from  a  member  of  the  NIST 
staff. 

All  but  four  of  the  forty-four 
respondents,  including  all  twenty-nine 
fi'om  universities  and  all  ten  from  other 
not-for-profit  organizations,  commented 
on  the  proposed  revision  to  the 
treatment  of  patent  rights  found  in 
§  295.8.  An  additional  two  dozen 
comments  were  received  concerning 
proposed  changes  to  the  proposed 
definitions  set  out  in  §  295.2.  The 
remaining  comments  were  scattered 
among  several  sections,  including:  five 
concerning  new  §  295.14,  which  deals 
with  special  financial  reporting 
requirements;  three  on  the  revisions  to 
the  selection  criteria  found  in  §  295.5; 
two  on  the  use  of  abbreviated  proposals 
proposed  in  §  295.5;  and  one  each  on 
the  provisions  on  the  eligibiUty  and 
qualification  of  applicants  found  in 
§§  295.3  and  295.31.  No  comments  were 
received  in  response  to  proposed 
changes  to  the  following;  §  295.1, 
pertaining  to  the  purpose  of  the 
regulation;  §  295.4,  the  selection 
process;  §  295.7,  pertaining  to  notices  of 
availability  of  funds;  §  295.21,  on 
qualification  of  apphcants;  §  295.22, 
dealing  with  limitations  on  assistance; 
§  295.24,  concerning  registration  under 
the  antitrust  laws;  and  §295.30,  which 
describes  the  types  of  assistance 
available. 

The  following  is  a  section-by-section 
description  of  the  comments  received  by 
NIST,  and  NIST's  response  to  those 
comments. 
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Sectiok  295.2    Definitions — Comment 
Summ  iry  (24  Comments) 

Twe  ity-three  respondents,  all 
univer  iities  or  other  nonprofit 
organi:  nations,  questioned  whether  the 
definit  on  of  "United  States-owned 
compa  ny"  found  in  §  295. 2(r)  of  the 
proposed  rule  reflected  the  actual  intent 
of  Congress  as  stated  in  the  American 
Techn  )logy  Preeminence  Act  of  1991. 
The  di  finition  of  United  States-owned 
compa  ay  set  out  in  §  295. 2(r)  is  used  in 
sectioi  I  295.8  to  determine  eligibility  to 
obtain  title  to  inventions  arising  from 
assistMice  under  ATP.  A  consolidated 
analysis  of  the  issues  raised  by  §  295.2(r) 
and  2^.8  is  presented  in  the  discussion 
of  §  296.8  later  in  this  notice,  and  the 
reader  is  asked  to  refer  to  that 
discussion. 

Idition  to  the  issue  described 
1$  respondent  questioned  the 

ion  thy  omission)  of  independent 
and  development  (IR&D)  costs 

lefinition  of  matching  funds 
§  295.2(1).  m&O  funds  are 

lly  generated  through  contracts 
by  the  federal  government.  The 

^al  assistance  regulations  which 

>licable  to  ATP  awards,  and 
particularly  Attachment  E  to  0MB 
Circular  A-110,  prohibit  the  use  of 
federal  funds  as  cost  share  or  match 
unless  specifically  authorized  by  federal 
law.  T  he  rule  follows  closely  the 
wordi  ig  of  the  1988  legislation  and 
hence  caimot  be  changed  without 
congn  ssional  action.  The  purpose  of  the 
Umita  ions  on  quaUfied  matching  funds 
is  to  0  )tain  a  meaningful  and  significant 
comm  itment  of  company  resources 
towards  ATP  objectives,  including 
support  to  additional  R&D  beyond  that 
which  would  have  occurred  without  the 
ATP  sward. 

Sectic  n  295.3    Eligibility  of  United 
Statei  and  foreign-owned  businesses — 
(1  Coi  iment) 

On«  U.S.  subsidiary  of  a  foreign- 
owne<  1  company  requested  that  both 
eligib  lity  requirements  and  cancellation 
requirements  for  foreign-owned 
appliaants  be  made  clearer  and  that  they 
be  COI  isistent  with  present  law  and  with 
H.R.  (  20.  In  response,  NIST  notes  that 
H.R.  (  20  is  not  law,  but  rather  is 
pend^ig  legislation  in  the  Congress. 
NIST  Cannot  base  changes  in  rules  upon 
propc  sed  legislation  that  has  not  been 
enacti  id. 

Sectit  n  295.5    Use  of  Abbreviated 
Propt  sals  in  the  Selection  Process — (2 
Comi  lents) 

Twp  respondents  endorsed  the  use  of 
abbreiriated  proposals.  One  respondent 
furthi  r  proposed  that  abbreviated 


proposals  address,  and  thus  be 
evaluated  on,  scientific  and  technical 
criteria  only.  NIST  has  determined  that 
business  and  economic  factors  are 
important  factors  in  assessing  the 
potential  for  success  of  a  proposed 
project,  and  therefore  must  be 
considered  in  addition  to  the  scientific 
and  technical  merit  of  the  proposal. 

Section  295.6    Criteria  for  Selection — (3 
Comments) 

Two  respondents  endorsed  the 
increased  emphasis  on  "scientific  and 
technical  merit",  one  of  whom 
suggested  increasing  its  weight  further 
to  40  percent.  Another  respondent  took 
issue  with  the  reduced  weight  for  two 
proposers  "level  of  commitment"  and 
suggested  increasing  the  weight  for  the 
"commitment"  criteria  to  30  percent  by 
eliminating  "experience  and 
qualifications"  as  a  separate  criteria. 

In  response  to  these  comments, 
§  295.5  has  been  modified  to  increase 
the  weight  of  the  "level  of  commitment" 
to  20  percent,  the  level  that  exists  in  the 
regulation  as  it  was  promulgated  in 
1990.  The  weight  given  "experience  and 
qualifications"  has  been  reduced  from 
20  percent  to  10  percent. 

Section  295.8(a)    Patent  Rights— (40 
Comments) 

Forty  comments  were  received 
concerning  the  proposed  revision  to 
§  295.8(a)(1),  thirty-nine  fi-om 
universities  and  other  nonprofit 
organizations  opposed  to  the  proposal, 
and  one  fitim  a  business  supporting  the 
proposal.  Also,  twenty-three  of  the 
thirty-nine  commentors  described  above 
objected  to  the  definition  of  "United 
States-owned  company"  found  in 
§  295. 2(r)  of  the  proposed  rule. 

The  term  "United  States-owned 
company"  defined  in  §  295.2(r)  is  used 
in  §  295.8(a)(1)  to  determine  who  is 
eligible  to  obtain  title  inventions  arising 
from  assistance  under  ATP.  The 
definition  states  that  an  entity  must  be 
organized  for  profit-making  purposes  to 
be  deemed  a  United  States-owned 
company,  and  §  295.8(a)(1)  states  that 
only  United  States-owned  companies 
may  take  title  to  Inventions  arising 
imder  the  ATP.  Taken  together,  the  two 
sections  prevent  universities  and  other 
nonprofit  organizations  from  obtaining 
title  to  inventions  arising  under  the 
ATP. 

The  thirty-nine  universities  and 
nonprofit  commentors  are  strongly 
opposed  to  this  outcome.  The  following 
objection  is  typical;  "The  ATP 
legislation  enables  universities  to 
participate  in  research  funded  through 
the  program,  and  (we  have)  taken 
advantage  of  the  opportunity  to  do  so. 


However,  the  problem  is  that  NIST  has 
interpreted  the  ATP  legislation  to 
exclude  universities  from  ownership  of 
intellectual  property  resulting  from  ATP 
funded  research." 

In  the  view  of  NIST,  the  decision  to 
prevent  universities  and  other  nonprofit 
organizations  from  taking  title  to 
inventions  is  embedded  in  statute,  and 
NIST  has  no  alternative  but  to  follow 
the  law  as  it  presently  is  written.  As  a 
result  of  comments  received  from  both 
for-profit  and  nonprofit  organizations, 
NIST  recognizes  that  one  ingredient  for 
the  successful  implementation  of  joint 
ventures  under  ATP  is  a  flexible  patent 
pohcy.  The  participants  in  ATP  joint 
ventures  need  the  flexibility  to 
determine  for  themselves  the  best  means 
of  commercializing  the  technology  they 
develop.  This,  in  turn,  requires  the 
flexibility  to  allocate  inteUectual 
property  rights  as  the  joint  ventures  be:  t 
see  fit.  Accordingly,  NIST  is  working 
with  the  Congress  in  an  attempt  to  enact 
a  patent  policy  for  ATP  that  leaves  the 
decisions  on  patent  ownership  to  joint 
venture  members.  Should  a  change  in 
the  law  be  enacted,  NIST  would 
immediately  implement  it.  In  that  case, 
NIST  would  rely  on  the  ATP  proposal 
evaluation  criteria  to  assess  the 
probability  of  subsequent 
commercialization  based  on  the 
proposed  intellectual  property  rights 
arrangement. 

Section  201(c)(6)  of  the  American 
Technology  Preeminence  Act  of  1991 
(15  U.S.C.  278n(d)(ll))  states  that 
intellectual  property  rights  developed 
under  ATP  "shall  vest  in  a  company  or 
companies  incorporated  in  the  United 
States."  In  reaching  the  conclusion  that 
the  term  "company  or  companies" 
refers  to  profit-making  entities,  NIST 
has  been  guided  by  the  broader  context 
of  changes  made  to  the  ATP  by  the 
American  Technology  Preeminence  Act. 
NIST  beheves  that  it  was  the  intent  of 
Congress  to  provide  title  to  inventions 
directly  to  U.S.  companies  as  the  most 
effective  means  of  assuring  that  research 
results  enter  the  marketplace  rapidly, 
and  in  the  way  most  beneficial  to 
United  States  businesses.  In  this 
context,  NIST  notes  that  the  Act 
contains  a  new  requirement  that  "joint 
research  and  development  ventures" 
funded  by  ATP  must  be  industry-led. 
NIST  also  notes  the  repeal  of  ATP 
authority  to  provide  direct  funding  to 
nonprofit  independent  research 
organizations.  (See  sections  201(c)(2) 
and  section  201(c)(4),  respectively,  of 
the  American  Technology  Preeminence 
Act  of  1991  (15  U.S.C.  278n(b)(l)  and 
(b)(2)). 

Thus,  NIST  believes  that  the  only 
reasonable  reading  of  section  201(c)(6) 


is  to  interpret  the  term  "United  States- 
owned  company"  as  referring  to 
businesses,  and  specifically,  to  for-profit 
entities. 

Section  295.8  (b)  and  (c)    Copyright 
and  Publication— (24  Comments) 

A  number  of  universities  have 
expressed  fear  that  the  new  ATP  rules 
will  jprevent  universities  or  their 
employees  from  copyrighting  their 
works.  The  fear  is  also  raised  that  the 
ATP  rule  will  require  universities  to  get 
the  permission  of  their  for-profit 
collaborators  before  publisning  their 
research  findings.  In  response,  NIST 
notes  that  the  parts  of  the  ATP  rule 
dealing  with  the  questions  raised  by 
these  comments  on  copyright  and 
publication  were  not  proposed  to  be 
substantively  changed  in  the  Federal 
Register  notice  of  August  2, 1993.  In  the 
old  rule,  the  provision  on  copyright  was 
found  in  §  295.5(b),  and  the  treatment  of 
publication  of  research  results  was 
found  at  S  295.8(d).  In  the  new  rule,  the 
provision  on  copyright  is  found  in 
§  295.8(b),  and  the  treatment  of 
publication  of  research  results  is  at 
§  295.8(c). 

Except  for  renumbering,  the  only 
change  that  NIST  proposed  for  the  old 
§  295.5(b)  concerned  the  governmental 
use  license  that  each  ATP  funding 
recipient  is  required  to  provide  to  NIST 
for  any  copyrighted  data  first  produced 
in  the  performance  of  the  ATP  award. 
The  scope  of  the  governmental  use 
license  has  been  tnmcated  by  deleting 
the  authority  of  the  government  to 
distribute  computer  programs  first 
produced  in  the  performance  of  the  ATP 
award  to  users  in  the  United  States.  The 
ability  of  funding  recipients  to  copyright 
the  works  of  their  employees  remains 
unchanged.  Both  the  old  and  new 
versions  of  the  ATP  regulation  state  that 
"fundinprecipients"  can  copyright 
works  made  under  ATP.  Universities 
that  receive  funds  under  ATP  are 
"funding  recipients".  They  are  funding 
recipients  if  they  are  members  of  joint 
ventures.  They  are  funding  recipients  if 
they  are  subcontractors.  Universities  get 
copyright.  Accordingly,  no  change  is 
made  to  §  295.8(c)  of  the  regulation 
based  upon  the  comments  described 
above. 

Except  for  renumbering,  the  only 
change  that  NIST  proposed  for  the  old 
§  295.5(d)  was  to  delete  the  first  part  of 
the  first  sentence.  That  sentence 
originally  read:  "Although  the  program 
will  encourage  the  timely  publication  of 
research  results  by  funding  recipients, 
the  decision  on  whether  to  publish  or 
not  will  be  made  by  the  funding 
recipient(s)."  In  the  proposed  revision, 
the  sentence  was  revised  to  read  simply 


"The  decision  on  whether  to  publish  or 
not  will  be  made  by  the  funding 
recipient(s)."  NIST  beUeves  that  the 
regulation  is  very  clear  that  the  decision 
to  publish  shall  be  made  by  negotiated 
agreement  of  the  funding  recipients  and 
that  the  for-profit  members  of  a  joini 
venture  will  not  be  able  to  dictate  to 
universities  on  this  matter.  This 
provision  has  been  part  of  every  ATP 
award  made  since  1990,  and  no 
difficulties  have  arisen  under  it. 
Accordingly,  no  change  is  made  to 
section  295.8(c)  of  the  proposed 
regulation  based  upon  the  comments 
described  above. 

Section  295. 1 4    Special  Financial 
Reporting— (5  Comments) 

Two  universities  and  three  other  not- 
for-profit  organizations  commented  on 
proposed  section  295.14.  which  would 
increase  the  flexibility  of  financial 
reporting  requirements  and  encourage 
award  recipients  to  retain  independent 
CPA  firms  to  perform  audit  services, 
while  reserving  the  right  of  the 
Department  of  Commerce's  Office  of  the 
Inspector  General  to  determine  the 
timing  and  nature  of  these  services,  and 
to  conduct  its  own  audit.  The  comments 
suggested  a  need  for  greater  specificity 
as  to  the  applicable  0MB  regulations 
which  might  apply  and  the  conditions 
under  which  the  Departmental  Inspector 
General  would  exercise  his  authority  m 
setting  the  time  frame  and  scope  of 
audit  services. 

In  response,  the  regulations  have  been 
amended  to  state  that  the  audit 
principles  to  be  applied  to  ATP  awards 
are  the  Generally  Accepted  Accounting 
Principles  (GAAP)  according  to  the 
General  Accounting  Office's 
"Government  Auditing  Standards" 
subtitled  "Standards  for  Auditing 
Government  Organization,  Program. 
Activities  and  Functions".  Clarif>'ing 
changes  have  also  been  made  to  the 
definitions  of  "direct  costs"  found  at 
§  295.2(c)  and  "indirect  costs"  found  at 
§  295.2(h). 

Section  295.31    Qualification  of 
Applicants — (1  Comment) 

One  respondent  urged  that  state  and 
local  governments  and  U.S.  universities 
and  non-profit  research  institutes 
working  independently  should  be 
eligible  to  receive  individual  ATP 
awards  outside  of  joint  ventures.  No 
change  has  been  made  to  the  regulation 
based  upon  this  comment  because 
eligibility  for  individual  awards  is 
expressly  limited  to  United  States 
companies  by  section  278n{b)(2)  of  title 
IS  of  the  United  States  Code. 
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EfiiBctive  Dale  of  the  Final  Rule 

This  final  rule  relating  to  grants, 
benefits,  and  contracts  is  exempt  from 
the  delayed  effective  date  requirement, 
and  accordingly,  under  section  553(a)(2] 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553).  is  therefore  being  made 
effective  immediately  without  a  30  day 
delay  in  effective  date. 

Classification 

This  document  was  not  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.  The 
General  Counsel  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  at  the  time  this  rule  was 
proposed  that,  if  it  were  adopted  as 
proposed  it  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  requiring  a  flexibility 
analysis  under  the  Regulatory 
Flexibihty  Act.  This  is  because  there  are 
only  a  small  number  of  awardees  and 
thus  only  a  small  number  of  awards  will 
be  given  to  small  businesses.  The 
program  is  entirely  voluntary  for  the 
participants  that  seek  funding.  It  is  not 
a  major  federal  action  requiring  an 
environmental  assessment  under  the 
National  Environment  Policy  Act.  This 
rule  contains  collection  of  information 
requirements  subject  to  the  Paperwork 
Reduction  Act  approved  by  0MB  under 
control  number  0693-0009.  The 
Advanced  Technology  Program  does  not 
involve  the  mandatory  payment  of  any 
matching  funds  from  a  state  or  local 
government,  and  does  not  affect  directly 
any  state  or  local  government. 
Accordingly,  the  Technology 
Administration  has  determined  that 
Executive  Order  12372  is  not  appHcable 
to  this  program.  This  notice  does  hot 
contain  policies  with  Federalism 
imphcations  sufficient  to  warrant 
preparation  of  a  Federalism  assessment 
under  Executive  Order  12612. 

List  of  Subjects  in  15  CFR  Fart  295 

Inventions  and  patents.  Laboratories. 
Research,  Science  and  technology, 
Scientists. 

Dated:  December  27, 1993. 
Araii  Prabhakar, 
Director. 

For  reasons  set  forth  in  the  preamble, 
title  15,  part  295  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  295— ADVANCED  TECHNOLOGY 
PROGRAM 

1.  The  authority  citation  for  part  295 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  278a. 

2.  Section  295.1  is  revised  to  read  as 
follows: 


§295.1    Pufpoae* 

(a)  The  purpose  of  the  Advanced 
Technology  Program  (ATP)  is  to  assist 
United!  States  businesses  to  carry  out 
reseanii  and  development  on  pre- 
compejitive  generic  technologies.  These 
techncMogies  are:  (1)  Enabling,  because 
they  offer  wide  breadth  of  potential 
applia  tion  and  form  an  important 
te(^i(  al  basis  for  futiue  commercial 
applia  tions;  and  (2)  high  value, 
because  when  applied,  they  offer 
significant  benefits  to  the  U.S.  economy. 
Precorrtpetitive  technology  is  defined  in 
§  2g5.2|nl  and  generic  technology  is 
defined  in  §  295.2(e). 

(b)  In  the  case  of  joint  research  and 
development  ventures  involving 
potentjal  competitors,  the  willingness  of 
firms  to  commit  significant  amounts  of 
corporate  resources  to  the  venture  is 
evideni:e  that  the  proposed  research  and 
development  is  precompetitive.  For 
joint  vjntures  that  involve  firms  and 
their  cvstomers  or  suppliers  or  for  single 
firms  not  proposing  cooperative 
researdi  and  development,  a  quantified 
descrigtion  of  the  expected  broad 
applicability  of  the  technology  and 
adequate  assurances  that  the  technology 
being  developed  will  be  utiUzed  widely 
can  provide  evidence  that  the  proposed 
researoi  and  development  is  pre- 
compejitive. 

(cj  Tpese  rules  prescribe  policies  and 
procedures  for  the  award  of  cooperative 
agreements  under  the  advanced 
Technology  Program  in  order  to  ensure 
the  fail  treatment  of  all  proposals.  While 
the  Ad  iranced  Technology  Program  is 
authorized  to  enter  into  grants, 
competitive  agreements,  and  contracts 
to  carr '  out  its  mission,  these  rules 
addres ;  only  the  award  of  cooperative 
agreen:  ents.  The  Program  employs 
coopei  itive  agreements  rather  than 
grants  }ecause  such  agreements  allow 
ATP  tc  exercise  appropriate 
manag  iment  oversight  of  projects  and 
also  to  link  ATP-funded  projects  to 
ongoir  j  R&D  at  the  National  Institute  of 
Standa  rds  and  Technology  wherever 
such  li  nkage  would  increase  the 
likelih  )od  of  success  of  the  project. 

3.  S«  ction  295.2  is  amended  by 
revisin  5  paragraph  (a),  redesignating 
paragn  phs  (d)  through  (i)  as  paragraphs 
(k)  thri  lugh  (p),  redesignating  paragraph 
(b)  as  ]  aragraph  (e) ,  redesignating 
paragn  iph  (c)  as  paragraph  (h),  and 
adding  new  paragraphs  (b),  (c),  (d),  (f), 
(g).  (i),  and  (j)  to  read  as  follows: 
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(a) 
term  alvord 
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Definitions. 

the  purposes  of  the  ATP,  the 
'  means  Federal  financial 
assistahce  made  under  a  grant  or 
coopei  ative  agreement. 


(b)  The  term  coop&atxve  agreement 
refers  to  a  Federal  assistance  instrument 
used  whenever  the  principal  purpose  of 
the  relationship  between  the  Federal 
Government  and  the  recipient  is  the 
transfer  of  money,  property,  or  services, 
or  anything  of  value  to  the  recipient  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute,  rather  than  acquisition  by 
purchase,  lease,  or  barter,  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government;  and  substantial 
involvement  is  anticipated  between  the 
executive  agency,  acting  for  the  Federal 
Government,  and  the  recipient  during 
performance  of  the  contemplated 
activity. 

(c)  The  term  direct  costs  means  costs 
that  can  be  identified  readily  with 
activities  carried  out  in  support  of  a 
particular  final  objective.  Because  of  the 
diverse  characteristics  and  accoimting 
practices  of  different  organizations,  it  is 
not  possible  to  specify  Ae  types  of  costs 
which  may  be  classified  as  direct  costs 
in  all  situations.  However,  typical  direct 
costs  could  include  salaries  of  personnel 
assigned  to  the  ATP  project  and 
associated  normal  hinge  benefits  such 
as  medical  insurance.  Direct  costs  might 
also  include  suppHes  and  materials, 
special  equipment  required  specifically 
for  the  ATP  project,  and  travel 
associated  with  the  ATP  project.  ATP 
shall  interpret  direct  costs  in  accordance 
with  48  CFR  part  31  or  0MB  Circular 
A-122,  attachment  B. 

(d)  The  term  foreign-owned  company 
means  a  company  odier  than  a  United 
States-owned  company  as  defined  in 
§295.2(r). 

(f)  The  term  grant  means  a  Federal 
assistance  instrument  used  whenever 
the  principal  purpose  of  the  relationship 
between  the  Federal  Government  and 
the  recipient  is  the  transfer  of  money, 
property,  services,  or  anything  of  value 
to  the  recipient  in  order  to  accompUsh 

a  public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute,  rather  than  acquisition  by  ' 
purchase,  lease,  or  barter,  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government;  and  no 
substantial  involvement  is  anticipated 
between  the  executive  agency,  acting  for 
the  Federal  Government,  and  the 
recipient  during  performance  of  the 
contemplated  activity. 

(g)  The  term  independent  research 
organization  (IRO)  means  a  nonprofit 
research  and  development  corporation 
or  association  organized  under  the  laws 
of  any  state  for  the  purpose  of  carrying 
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out  research  and  development  on  behalf 
of  other  organizations. 

•        •        •        •        • 

(i)  The  term  industry-led  joint 
research  and  development  venture 
means  a  joint  research  and  development 
venture  diat  consists  of  at  least  two 
separately-ovwied  businesses  that 
contribute  matching  funds  to  the 
project,  perform  research  and 
development  in  the  project,  and  control 
the  venture's  membership,  research 
directions  and  funding  priorities.  The 
venture  may  include  additional 
companies,  independent  research 
organizations,  universities,  and/or 
government  laboratories  which  may  or 
may  not  contribute  funds  to  the  project 
and  perform  research  and  development. 
An  independent  research  organization 
may  perform  administrative  tasks  on 
behalf  of  an  industry-led  joint  research 
and  development  venture,  such  as 
handling  receipts  and  disbursements  of 
funds  and  making  antitrust  filings. 

(j)  The  term  intellectual  property 
means  an  invention  patentable  under 
title  35,  United  States  Code,  or  any 
patent  on  such  an  invention. 

4.  The  newly  designated  §  295.2(h)  is 
revised  to  read  as  follows: 

1295.2    Definltlona. 


(h)  The  term  indirect  costs  means 
those  costs  incurred  for  common  or  joint 
objectives  that  cannot  be  readily 
identified  with  activities  carried  out  in 
support  of  a  particular  final  objective.  A 
cost  may  not  be  allocated  to  an  award 
as  an  indirect  cost  if  any  other  cost 
incurred  for  the  same  purpose  in  like 
circumstances  has  been  assigned  to  an 
award  as  a  direct  cost.  Because  of 
diverse  characteristics  and  accounting 
practices  it  is  not  possible  to  specify  the 
types  of  costs  which  may  be  classified 
as  indirect  costs  in  all  situations. 
However,  typical  examples  of  indirect 
costs  include  general  administration 
and  general  expenses,  such  as  the 
salaries  and  expenses  of  executive 
officers,  personnel  administration, 
maintenance,  library  expenses,  and 
accounting.  ATP  shall  interpret  indirect 
costs  in  accordance  with  48  CFR  part  31 
or  OMB  Circular  A-122,  Attachment  C. 

5.  The  newly  designated 
§  295.2(k)(l)(v)  is  revised  and  (k)(l)(vi) 
is  added,  to  read  as  follows: 

S  295.2    Definitlorw. 

•        •        •        •        • 

(k)(l)*  •   • 


(vi)  any  combination  of  the  purposes 
specified  in  paragraphs  (k)(l).  (i),  (ii), 
(iii),  (iv)  and  (v)  of  this  section,  and  may 
include  the  estabUshment  and  operation 
of  focilities  for  the  conducting  of 
research,  the  conducting  of  such  venture 
on  a  protected  and  proprietary  basis, 
and  the  prosecuting  of  applications  for 
patents  and  the  granting  of  licenses  for 
the  results  of  such  venture,  but  does  not 
include  any  activity  specified  in 
paragraph  (k)(2)  of  this  definition. 

•  •        •        •        • 

6.  The  newly  designated  §  295.2(1)  is 
revised  to  read  as  follows: 

f295i|   Dannltiona: 

.  •        fc        •        •        • 

(1)  The  term  matching  funds  includes 
the  following:  (1)  Dollar  contributions 
from  state,  county,  city,  company,  or 
other  non-federal  sources;  (2)  in-kind 
contributions  of  full-time  personnel 
(i.e.,  persons  employed  full  time  by  the 
joint  venture  or  one  of  the  joint  venture 
members);  (3)  in-kind  contributions  of  a 
pro-rata  share  of  part-time  personnel 
that  the  Program  deems  essential  to 
carrying  out  the  proposed  experimental 
work  program  and  who  devote  at  least 
50%  of  their  time  to  the  program;  and 
(4)  in-kind  value  of  equipment  that  the 
Program  deems  essential  to  carrying  out 
the  proposed  experimental  work 
program,  which  may  include  either  the 
purchase  cost  of  new  equipment  or  the 
depreciated  value  of  previously 
purchased  equipment.  The  depreciation 
method  to  be  used  for  the  matching 
fund  determination  shall  be  the  internal 
depreciation  accounting  method  used 
by  the  applicant  for  that  equipment 
prior  to  the  award.  The  value  of 
equipment  will  be  further  pro-rated 
according  to  the  share  of  total  use 
dedicated  to  carrying  out  the  proposed 
ATP  work  program.  The  total  value  of 
equipment  expenditures  allowable 
under  the  match  may  be  applied  in  the 
award  year  expended  or  pro-rated  over 
the  duration  of  award  years.  The  total 
in-kind  value  of  equipment 
expenditures  can  not  exceed  30%  of  the 
applicant's  total  annual  share  of 
matching  funds.  The  total  in-kind  value 
of  part-time  personnel  can  not  exceed 
20%  of  the  applicant's  total  annual 
share  of  matching  funds. 

•  •        •        •        • 

7.  Thp  newly  designated  §  295. 2(p)  is 
revised  to  read  as  follows: 

f29S.2    Definitions. 


(v)  The  production  of  any  product, 
process,  or  service;  or 


(p)  The  term  Secretary  means  the 
Secretary  of  Commerce  or  the 
Secretary's  designee. 


8.  Section  295.2  is  amended  by 
adding  paragraphs  (q)  through  (r)  to  read 
as  follows; 

f  295.2    Definitions. 
•        •        •        •        • 

(q)  The  term  small  business  means  a 
business  that  is  independently  owned 
and  operated,  is  organized  for  profit, 
and  is  not  dominant  in  the  field  of 
operation  in  which  it  is  proposing,  and 
meets  the  other  requirements  found  in 
13  CFR  part  121. 

(r)  The  term  United  States-owned 
company  means  a  for-profit 
organization,  including  sole  proprietors, 
partnerships,  or  corporations,  that  has  a 
majority  owTiership  or  control  by 
individuals  who  are  citizens  of  the 
United  States. 

fS  295.3-295.10    (Redctignstwl  as 
§f  295.6-295.1 3] 

9.  Sections  295.3  through  295.10  are 
redesignated  as  §§  295.6  through  295.13, 
and  newly  designated  §§  295.3  through 
295.5  are  added  to  read  as  follows: 

S29$.3    Eligibility  of  Unitsd  Statm- snd 
foreign-owned  businesses. 

(a)  A  company  shall  be  eligible  to 
receive  an  award  from  the  Program  only 
if: 

(1)  The  Program  finds  that  the 
company's  participation  in  the  Program 
would  be  in  the  economic  interest  of  the 
United  States,  as  evidenced  by 
investments  in  the  United  States  in 
research,  development,  and 
manufacturing  (including,  for  example, 
the  manufacture  of  major  components  or 
subassemblies  in  the  United  States); 
significant  contributions  to  employment 
in  the  United  States;  and  agreement 
with  respect  to  any  technology  arising 
from  assistance  provided  by  the 
Program  to  promote  the  manufacture 
within  the  United  States  of  products 
resulting  fi-om  that  technology  (taking 
into  account  the  goals  of  promoting  the 
competitiveness  of  United  States 
industry),  and  to  procure  parts  and 
materials  from  competitive  suppliers, 
and 

(2)  Either  the  company  is  a  United 
States-owned  company,  or  the  Program 
finds  that  the  company  is  incorporated 
in  the  United  States  and  has  a  parent 
company  which  is  incorporated  in  a 
country  which  affords  to  United  States- 
owned  companies  opportunities, 
comparable  to  those  afforded  to  any 
other  company,  to  participate  in  any 
joint  venture  similar  to  those  authorized 
under  the  Program;  affords  the  United 
States-owned  companies  local 
investment  opportunities  comparable  to 
those  afforded  to  any  other  company: 
and  affords  adequate  and  effective 


tuui 
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protection  for  the  intellectual  property 
lights  of  United  States-owned 
companies. 

(bj  The  Program  may,  within  30  days 
after  notice  to  Congress,  suspend  a 
company  or  joint  venture  from 
continued  assistance  under  the  Program 
if  the  Program  determines  that  the 
company,  the  country  of  incorporation 
of  the  company  or  a  parent  company,  or 
the  joint  venture  has  failed  to  sa^dsfy  any 
of  the  criteria  contained  in  paragraph  (a) 
of  this  section,  and  that  it  is  in  the 
national  interest  of  the  United  States  to 
do  so. 

1295.4    The  seleetion  process. 

(a)  The  selection  process  for  awards  is 
a  multi-step  process  based  on  the 
criteria  listed  in  §  295.6.  In  the  first  step, 
called  "prehminary  screening," 
proposals  are  eliminated  that  do  not 
meet  the  requirements  of  this  rule  or  the 
program  announcement  Typical  but  not 
exclusive  of  the  reasons  for  eliminating 
a  proposal  at  this  stage  is  that  the 
proposal:  is  deemed  to  have  serious 
deficiencies  in  either  the  technical  or 
business  plan;  or  does  not  meet  the 
definition  of  precompetitive,  generic 
technology;  or,  is  not  industry-led;  at  is 
significantly  overpriced  or  underpriced 
given  the  scope  of  the  work;  or  does  not 
meet  the  requirements  set  out  in  the 
Notice  of  Availability  of  Funds  issued 
pursuant  to  §  295.7;  or  in  the  case  of 
joint  ventures,  requests  more  than  a 
minority  share  of  funding.  NIST  will 
also  examine  proposals  that  have  been 
submitted  to  a  previous  competition  to 
determine  whether  substantive  revisions 
have  been  made  to  the  earlier  proposal, 
and  if  not,  may  reject  the  proposal  or 
forward  it  to  a  later  stage  in  the  review 
process  based  upon  the  earlier  review. 

(b)  In  the  second  step,  referred  to  as 
the  "technical  and  business  review," 
proposals  are  evaluated  under  the 
criteria  found  in  §  295.6.  Proposals  are 
rated  as  "not  recommended"  or 
"recommended."  Proposals  must  have 
high  scientific  and  technical  merit  to  be 
recommended.  Only  those  proptosals 
rated  as  "recommended"  are  considered 
further.  These  applicants  are  referred  to 
as  "semifinalists." 

(c)  In  the  third  step,  referred  to  as 
"selection  of  finalists,"  the  Program 
prepares  a  final  scoring  and  ranking  of 
semifinalist  proposals.  During  this  step, 
the  semifinalist  proposers  may  be  asked 
to  make  oral  presentations  on  their 
proposals  at  NIST,  and  in  some  cases 
site  visits  may  be  required.  Subject  to 
the  provisions  of  §  295.6,  a  hst  of  ranked 
finalists  is  submitted  to  the  selecting 
official. 

(d)  In  the  final  step,  referred  to  as 
"selection  of  awardees,"  the  Selecting 


selects  funding  recipients  from 
amongidie  finaliats,  based  upon  (1)  the 
rank  <»dar  of  the  applications  on  the 
basis  of  all  selectifHi  criteria  (§  295.6); 
(2)  assaring  an  appropriate  distribution 
of  funds  among  technologies  and 
activities,  and  (3)  the  availability  of 
funds.  JThe  Program  reserves  the  right  to 
withh<^d  awards  in  any  case  where  a 
search  pf  Federal  records  discloses 
information  that  raises  a  reasonable 
doubt  as  to  the  responsibility  of  the 
applici  nt.  The  decision  of  the  Selecting 
Officia  is  final. 

(e)  If  a  joint  venture  is  ranked  as  a 
finalist ,  but  the  Program  determines  that 
the  joi]  it  venture  contains  weaknesses  in 
its  stru  ztMie  or  cohesiveness  that  may 
substai  itially  lessen  the  probability  of 
the  pre  posed  program  being  completed 
succesi  [fully,  Uie  Proeram  may  inform 
the  ap]  ilicant  of  the  daficiencies  and 
enter  ii  ito  negotiations  with  the 
applia  nt  in  an  effort  to  remedy  the 
defide  ides.  If  appropriate,  funding  up 
to  10  p  srcent  of  the  amount  originuly 
reques  ed  by  the  applicant  may  be 
award!  d  by  the  Program  to  the  applicant 
to  assi)  t  in  overcoming  the 
organii  ational  defidendes.  If  the 
Prografi  determines  within  six  months 
of  this  award  that  the  organisational 
defidelides  have  been  corrected,  the 

may  award  the  remaining 
funds  Requested  by  the  applicant  to  that 
appliouit. 

W  NIST  reserves  the  right  to  negotiate 
with  aj  iplioants  selected  to  receive 
award  the  cost  and  scope  of  the 
propoi  »d  work,  e.g.,  to  add  or  delete  a 
task  to  improve  the  probability  of 
succesi. 

1295.5    Uae  of  abbraviatsd  proposals  in 
the  8sl4etion  proceaa. 

To  reduce  proposal  preparation  costs 
incurred  by  applicants  and  to  make  the 
selection  process  more  effident,  NIST 
may  use  a  preliminary  qualification 
process  based  on  abbreviated  proposals. 
Announcements  requesting  aU)reviated 
propo^s  %vill  be  published  as  indicated 
in  §  295.7,  seeking  proposals  that 
address  all  of  the  selection  criteria,  but 
in  coniiderably  less  detail  than  full 
propoajals.  The  Program  will  review  the 
abbreviated  proposals  and  select  those 
that  bffit  meet  the  selection  criteria. 
Submitters  of  abbreviated  proposals  will 
be  notjped  in  writing  whether  their 
proposals  are  recommended  for  full 
proposlal,  or,  not  recommended  for  full 
propo^l.  Those  whose  proposals  are 
recommended  for  full  proposal 
submission  will  be  invited  to  prepare 
and  submit  full  proposals.  Those  not 
invite4  to  submit  proposals  may 
nonetheless  eled  to  do  so,  and  will  have 
an  equ  il  opportunity  for  selection. 


When  the  full  proposals  are  received, 
the  review  and  selection  process  will 
continue  as  described  in  §  295.4. 

10.  Section  29S.6  is  revised  to  read  as 
follows: 

1295.6    Critsria  for  selection. 

The  evaluation  crit«ia  to  be  used  in 
selecting  any  proposal  for  funding 
imder  this  program,  and  their  respective 
weights,  are  listed  in  this  section.  No 
proposal  will  be  funded  unless  the 
Program  determines  via  the  tedmical 
review  that  it  has  high  sdentific  and 
technical  merit,  no  matter  how 
meritorious  the  proposal  might  be  with 
respect  to  the  other  selection  criteria. 

(a)  Sdentific  and  Technical  Merit  of  the 
Proposal  (30  Percent] 

(1)  Quality,  innovativeness.  and  cost- 
effectiveness  of  the  proposed  technical 
program,  i.e.  imiqueness  with  respect  to 
ciurent  industry  practice.  Applicants 
shall  compare  and  contrast  ueir 
approaches  with  those  taken  by  other 
domestic  and  foreign  companies 
working  in  the  same  field. 

(2)  Appropriateness  of  the  technical 
ride  and  feasibility  of  the  project:  that  is, 
is  there  a  suffident  knowledge  base  to 
justify  the  level  of  technical  risk 
involved,  and  is  the  risk  commensurate 
with  the  potential  payoff.  Projects 
should  press  the  state  of  the  art  while 
still  demonstrating  feasibility. 

(3)  Coherency  of  technical  plan  and 
darity  of  vision  of  technical  objectives, 
and  the  degree  the  technical  plan  meets 
Program  goals. 

(4)  Adequacy  of  systems-integration 
and  multi-disciplinary  planning 
induding  integration  of  appropriate 
downstream  or  upstream  prodiu:tion. 
manufacturing,  quality  assurance,  and 
customer  service  reauiremdnts. 

(5)  Potential  broad  impad  on  U.S. 
technology  and  knowledge  base. 

(b)  Potential  Broad-based  Economic 
Benefits  of  the  Proposal  (20  Percent) 

(1)  Potential  to  improve  U.S. 
economic  growth. 

'  (2)  Timeliness  of  proposal;  that  is,  the 
potential  projed  results  will  not  occur 
too  late  or  too  early  to  be  competitively 
useful. 

(3)  Degree  to  which  ATP  support  is 
essential  for  the  achievement  of  the 
broad-based  benefits  from  the  proposed 
R&D  and  appropriateness  of  proposed 
R&D  for  ATP  support.  This  fador  takes  ■ 
into  consideration  the  likelihood  of  the 
results  being  achieved  in  the  same 
general  time  frame  by  the  applicant  or 
by  other  U.S.  researchers  without  ATP 
support,  and  whether  other  Federal 
agencies  or  other  sponsors  are  already 
funding  very  similar  kinds  of  work. 
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(4)  Cost-effectiveness  of  proposal. 

(c)  Adequacy  of  Plans  for  Eventual 
Commercialization  (20  Percent) 

(1)  Evidence  that  if  the  project  is 
successful,  the  applicants  will  pursue 
further  development  of  the  technology 
toward  commercial  application,  either 
through  their  owm  organization(s]  or 
through  others. 

(2]  Degree  to  which  proposal 
identifies  potential  applications  of  the 
technology  and  provides  evidence  that 
the  applicant  has  credible  plans  to 
assure  prompt  and  widespread  use  of 
the  technology  if  the  R&D  is  successful 
and  to  ensure  adequate  protection  of  the 
intelledual  property  by  the 
participant(s}  and,  as  appropriate,  by 
other  U.S.  businesses. 

(d)  Proposer's  Level  of  Commitment  and 
Organizational  Structure  (20  Percent) 

(1)  Level  of  commitment  of  proposer 
as  demonstrated  by  contribution  of 
personnel,  equipment,  fedUties,  and 
cost-sharing.  Extent  to  which  the 
proposer  assigns  the  company's  best 
people  to  the  projed.  Priority  given  to 
this  work  vis-a-vis  other  projects. 

(2)  For  joint  ventures,  me  extent  to 
which  the  joint  venture  has  been 
structured  (vertical  integration, 
horizontal  integration,  or  both)  so  as  to 
include  suffident  participants 
possessing  all  of  the  skills  required  to 
complete  successfully  the  proposed 
work. 

(3)  For  joint  ventures,  appropriate 
participation  by  small  businesses. 
"Small  business"  is  defined  in 
§295.2(q). 

(4)  Appropriateness  of  subcontrador/ 
supplier/collaborator  partidpation  and 
relationships  (where  applicable). 

(5)  Clarity  and  appropriateness  of 
management  plan.  Extent  to  which  the 
proposers  have  clarified  who  is 
responsible  for  each  task,  and  the  chain 
of  command.  Extent  to  which  those 
responsible  for  the  work  have  adequate 
aumority  and  access  to  higher  level 
management. 

(e)  Experience  and  (Salifications  of  the 
Proposing  Organization  (10  Percent) 

(1)  Adequacy  of  proposer's  facilities, 
equipment,  and  other  technical, 
financial,  and  administrative  resources 
to  accomplish  the  proposed  program 
objedives.  This  factor  includes 
consideration  of  resources  possessed  by 
subcontradors  to  the  appUcant  or  other 
collaborators. 

(2)  Quality  and  appropriateness  of  the 
technical  staff  to  ceurry  out  the  proposed 
work  program  and  to  identify  and 
overcome  barriers  to  meeting  projed 
objedives. 


(3)  Past  performance  of  the  company 
or  joint  venture  members  in  carrying  out 
similar  kinds  of  efforts  successfully, 
including  technology  application. 
Consideration  of  this  fador  in  the  case 
of  a  start-up  company  or  new  joint 
venture,  wrill  take  into  account  the  past 
performance  of  the  key  people  in 
carrying  out  similar  kinds  of  efforts. 

11.  Newly  designated  §  295.7  is 
revised  to  read  as  follows: 

§295.7    Notice  of  availability  of  funds. 

(a)  The  Program  shall  publish  at  least 
annually  a  Federal  Register  notice 
inviting  interested  parties  to  submit 
proposals,  and  may  more  frequently 
publish  invitations  for  proposals  in  the  - 
Commerce  Business  Daily,  based  upon 
the  annual  notice.  Potential  applicants 
must  request  a  proposal  preparation  kit 
from  the  Program.  Applications  will 
only  be  considered  for  funding  when 
submitted  in  response  to  an  invitation 
published  in  the  Federal  Register,  or  a 
related  announcement  in  the  Commerce 
Business  Daily. 

(b)  All  notices  published  in  accord 
with  §  295.7(a)  shall  include  the  amoimt 
of  funds  available,  the  approximate 
number  of  awards,  types  of  awards, 
closing  dates,  the  name,  address  and 
telephone  number  of  the  contad  person, 
a  requirement  that  proposals  be 
submitted  with  a  NIST  Form  1262  (for 
single  applicants),  or  NIST  Form  1263 
(for  joint  ventures),  and  any  other 
appropriate  guidance. 

(c)  Notices  issued  under  §  295.7(a) 
shall  also  state  that  awards  under  the 
Program  shall  be  subjed  to  all  Federal 
laws  and  Federal  and  E>epartmental 
regulations,  policies  and  procedures 
applicable  to  finandal  assistance 
awards,  and  shall  require  that  funds 
awarded  by  the  Program  under  subpart 
C  (single  applicants)  shall  be  used  only 
for  dired  costs  and  not  for  indired 
costs,  profits,  or  management  fees  of  the 
funding  recipients.  Notices  shall  also 
include  the  notification  that  section  319 
of  Public  Law  101-121  prohibits 
redpients  of  Federal  contracts,  grants, 
and  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
spedfic  contrad.  grant,  or  loan. 

12.  Newly  designated  §  295.8  is 
revised  to  read  as  follows: 

1295.8    Inteliectual  property  rights; 
Publication  of  rMMrch  reaults. 

(a)(1)  Patent  rights:  Title  to  Inventions 
arising  from  assistance  provided  by  the 
Program  must  vest  in  a  company  or 
companies  incorporated  in  the  United 
States.  The  United  States  may  reserve  a 
non-exclusive,  nontransferable, 


irrevocable  paid-up  license  to  practice 
or  have  practiced  for  or  on  behalf  of  the 
United  Sates  any  such  intelledual 
property,  but  shall  not,  in  the  exercise 
of  such  license,  publicly  disclose 

{)roprietary  information  related  to  the 
icense.  Title  to  any  such  intellectual 
property  shall  not  be  transferred  or 
passed,  except  to  a  company 
incorporated  in  the  United  States,  until 
the  expiration  of  the  first  patent 
obtained  in  connection  with  such 
intellectual  property.  Nothing  in  this 
paragraph  shall  be  construed  to  prohibit 
the  licensing  to  any  company  of 
intellectual  property  rights  arising  from 
assistance  provided  under  this  section. 
(2)  Patent  procedures:  Each  award  by 
the  Program  will  contain  procedures 
regarding  reporting  of  inventions  by  the 
funding  recipient  to  the  Program; 
determinations  by  the  Program  as  to 
whether  it  will  retain  a  governmental 
use  license;  march-in  rights,  and  other 
matters. 

(b)  Copyrights:  Except  as  otherwise 
specifically  provided  for  in  an  Award, 
funding  redpients  under  the  Program 
may  establish  claim  to  copyright 
subsisting  in  any  data  first  produced  in 
the  performance  of  the  award.  When 
claim  is  made  to  copyright,  the  funding 
redpient  shall  affix  the  applicable 
copyright  notice  of  17  U.S.C.  401  or  402 
and  acknowledgment  of  Government 
sponsorship  to  the  data  when  and  if  the 
data  are  delivered  to  the  Government, 
are  published,  or  are  deposited  for 
registration  as  a  published  work  in  the 
U.S.  Copyright  Office.  The  funding 
recipient  shall  grant  to  the  Government, 
and  others  acting  on  its  behalf,  a  paid 
up.  nonexclusive,  irrevocable, 
worldwide  license  for  all  such  data  to 
reproduce,  prepare  derivative  works, 
perform  publicly  and  display  publicly, 
and  for  data  other  than  computer 
software  to  distribute  to  the  public  by  or 
on  behalf  of  the  Government. 

(c)  Publication  of  research  results: 
The  decision  on  whether  or  not  to 
publish  research  results  will  be  made  by 
the  funding  recipient(s).  Unpublished 
intellectual  property  owned  and 
developed  by  any  business  or  joint 
research  and  development  venture 
receiving  funding  or  by  any  member  of 
such  a  joint  venture  may  not  be 
disclosed  by  any  officer  or  employee  of 
the  Federal  Government  except  in 
accordance  with  a  written  agreement 
between  the  owner  or  developer  and  the 
Program.  The  licenses  granted  to  the 
Government  under  §  295.8(b)  shall  not 
be  considered  a  waiver  of  this 
requirement. 

13.  Sedion  295.14  is  added  to  read  as 
follows: 
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i  28S.14   Spedel  flnancM  raporUng 

feQUIfWIMfltSi 

Each  award  by  the  Program  shall 
contain  procedures  regaiding  financial 
reporting  to  ensure  that  awards  are 
being  used  in  accordance  with  Office  of 
Management  and  Budget  Circular  A- 
122--"Cost  Principles  for  Non-Profit 
Organizations",  Federal  Acquisition 
Regulation  [FAR)  part  31— "Contract 
Cost  Principles  and  Procediues",  or 
other  sound  accounting  practices  to  be 
specified  in  the  Cooperative  Agreement, 
llie  audit  principles  to  be  applied  to 
ATP  awards  are  the  Generally  Accepted 
Accounting  Principles  (GAAP) 
according  to  the  General  Accounting 
Office's  "Government  Auditing 
Standards"  subtitled  "Standards  for 
Auditing  Government  Organization, 
Program.  Activities  and  Fimctions". 
Each  award  will  be  subject  to  an 
Attestation  Engagement  (i.e.,  providing 
assurance  on  representations  of 
compUance  witn  statutory,  regulatory, 
and  contractual  requirements)  or  an 
audit  in  conjunction  with  the  recipient's 
annual  audit  at  least  every  two  years.  In 
the  interest  of  efficiency,  the  recipients 
are  encouraged  to  retain  their  own 
independent  CPA  firm  to  perform  these 
services.  The  Department  of 
Commerce's  Office  of  Inspector  General 
(OIG)  reserves  the  right  to  determine  the 
time  frame  and/or  level  of  service  of 
financial  audit  reports  that  are  to  be 
delivered  and  to  determine  how  the 
close-out  audit  is  to  be  conducted.  The 
use  of  an  independent  CPA  firm  does 
not  preclude  the  OIG's  right  to  conduct 
its  own  audit. 

14.  The  heading  for  subpart  B  is 
revised  to  read  as  follows: 

Subpart  B— AMiatance  to  United 
States  Industry-Led  Joint  Research 
and  Development  Ventures 

15.  Section  295.21  is  revised  to  read 
as  follows: 

f  295.21    Qualification  of  applicant*. 

(a)  Assistance  under  this  subpart  is 
available  to  industry-led  joint  research 
and  development  ventures  only,  subject 
to  the  limitations  set  out  in  §  295.3  of 
these  regulations.  These  ventures  may 
include  universities,  independent 
research  organizations,  and 
governmental  entities;  however,  the 
Program  will  not  provide  funding 
directly  to  any  university  or 
governmental  organization. 

(b)  Applications  for  funding  under 
this  subpart  may  be  submitted  on  behalf 
of  an  industry-led  joint  research  and 
development  venture  by  one  or  more 
businesses  or  independent  research 
organizations  that  are  members  of  the 


ventiue.  Applications  must,  however, 
include  letters  of  commitment  frx>m  all 
proposed  members  of  the  venture, 
verifying  the  availability  of  matcUng 
funds,  and  authorizing  the  party  or 
parties  submitting  the  proposal  to  act  on 
behalf  of  the  venture  with  the  Program 
on  all  matters  pertaining  to  the 
proposalj 

16.  Sedion  295.22  is  revised  to  read 
as  follow  e: 

f  295^    Jmltstions  on  aesistanoe. 

An  aw(  rd  will  be  made  under  this 
subpart  (illy  if  the  award  will  facilitate 
the  formation  of  a  joint  ventiue  or  the 
initiation!  of  a  new  research  and 
developn  ent  project  by  an  existing  joint 
ventiue. 

17.  Sec  ion  295.24  is  revised  to  read 
as  follow  i: 

1295^4     togletnrtlon. 

Joint  research  and  development 
ventiues  (elected  for  funding  must 
notify  the  Department  of  Justice  or  the 
Federal  T  rade  Commission  under  the 
National  Cooperative  Research  Act  of 
1984.  No  Funds  will  be  released  prior  to 
receipt  b]  the  Program  of  copies  of  such 
notificatii  tn. 

18.  The 
revised  tc 


heading  for  subpart  C  is 

read  as  follows: 


Subpart  t— Assistance  to  Slngle- 
Applicanj  U.S.  Businesses 

19.  Section  295.30  is  revised  to  read 
as  follows: 

S  295.30   Types  of  aseietanee  available. 

This  subpart  describes  the  types  of 
assistance  that  may  be  provided  under 
the  autho  ity  of  15  U.S.C.  278n(b)(2). 
Such  assiltance  includes  but  is  not 
limited  ta  entering  into  cooperative 
agreemen  s  with  United  States 
businesse  5,  especially  small  businesses. 

20.  Sec  ion  295.31  is  revised  to  read 
as  followi : 

f  295.31     luallf  ication  of  applicants. 

Awards  imder  this  subpart  will  be 
available  :o  all  businesses,  subject  to  the 
limitatioijs  set  out  in  §  295.3  of  these 
regulations.  The  Program  will  not 
directly  provide  funding  under  this 
subpart  t(  any  governmental  entity, 
academic  institution  or  independent 
research  ( rganization. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Sacurtty  Adminlatration 

20  CFR  Part  404 

[Regulations  No.  4] 

RIN  096&-«lone  Aaslgned 

Federal  Old-Aga,  Survivors  and 
Disability  Insuranca;  Datermining 
Disability  and  Blindnasa;  Extension  of 
Expiration  Data  for  Cardiovaacuiar 
System  Uatlng 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION;  Final  rule. 

SUMMARY:  We  are  extending  the  date  on 
which  parts  A  and  B  of  the 
cardiovascular  system  listings,  found  in 
appendix  1  of  part  404,  subpart  P,  will 
no  longer  be  enisctive  from  January  6, 
1994,  to  February  15. 1994.  We  have 
made  no  revisions  in  the  medical 
criteria  in  the  cardiovascular  system 
listings;  they  remain  the  same  as  they 
now  appear  in  the  Code  of  Federal 
Regulations.  We  are  presently 
considering  comments  we  received  on  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
to  update  the  medical  criteria  contained 
in  part  A  and  part  B  of  the 
cardiovascular  system  listings.  When  we 
have  completed  our  review,  any  revised 
criteria  will  be  published  as  final 
regulations. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  January  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Darrow,  Esq..  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Seciuity 
Boulevard,  Baltimore.  MD  21235,  (410) 
966-0512. 

SUPPLEMENTARY  INFORMATION:  On 
December  6. 1985.  a  revised  Listing  of 
Impairments  in  appendix  1  to  subpart  P 
of  part  404  was  published  in  the  Federal 
Register  (50  FR  50068).  The  Listing  of 
Impairments  describes,  for  each  of  13 
major  body  systems,  impairments  that 
are  considered  severe  enough  to 
preclude  a  person  from  engaging  in  any 
gainful  activity  (part  A),  or  in  the  case 
of  a  child  under  the  age  of  18. 
impairments  that  are  considered  severe 
enough  to  prevent  the  child  from 
functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  (part  B).  The  Listing 
of  Impairments  is  used  for  evaluating 
disability  and  blindness  at  the  third  step 
of  the  sequential  evaluation  process  for 
adults  and  children  under  the  Social 
Security  disability  program  and  the 
supplemental  security  income  program. 
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When  the  revised  Listing  of 
Impairments  was  published  in  1985,  we 
inoicated  that  medical  advances  in 
disability  evaluation  and  treatment  and 
program  experience  would  reqtiire  that 
the  listings  be  periodically  reviewed 
and  updated.  Accordingly,  we 
established  termination  dates  ranging 
from  4  to  8  years  for  each  of  the  listings 
for  specific  body  systems.  A  date  of 
December  6. 1989.  was  established  for 
the  cardiovascular  system  listings  in 
part  A  to  no  longer  be  effective.  A  date 
of  December  6. 1993,  was  estabhshed  for 
part  B  of  the  cardiovascular  system 
listings  to  no  longer  be  effective. 

The  potential  program  impact  of  the 
changes  to  update  the  cardiovascular 
system  listings  required  careful  analysis 
and  consideration  within  the  Agency. 
As  our  analysis  continued,  it  became 
evident  that  we  would  be  unable  to 
publish  a  proposed  and  then  a  final 
regulation  containing  revised  criteria  for 

[)art  A  of  the  cardiovascular  system 
istings  by  December  6, 1989.  We 
published  in  the  Federal  Register  of 
December  5. 1989  (54  FR  50233).  a  final 
regulation  extending  the  current  part  A 
cardiovascular  system  listings  for  a 
period  of  18  months  through  June  5, 

1991.  The  part  A  cardiovascular  system 
listings  were  again  extended  an 
additional  12  months  through  June  5, 

1992,  by  final  regulation  published  in 
the  Federal  Register  on  June  6, 1991  (56 
FR  26030),  and  were  extended  to 
January  5. 1993,  by  final  regulation 
published  in  the  Federal  Register  on 
June  5. 1992  (57  FR  23945),  and  to  July 
6, 1993,  by  final  regulation  published  in 
the  Federal  Register  on  December  29, 
1992  (57  FR  61795).  The  part  A  and  part 
B  cardiovascular  system  listings  were 
extended  to  January  6. 1994.  by  final 
regulation  published  in  the  Federal 
Register  on  July  6,  1993  (58  FR  36133). 

On  July  9. 1991.  we  published  an 
NPRM  proposing  revisions  to  the 
medical  criteria  contained  in  parts  A 
and  B  of  the  cardiovascular  system 
listings  (56  FR  31266),  with  provisions 
for  a  60-day  comment  period.  The 
complex  issues  raised  by  the  numerous 
comments  we  received  have  required 
extensive  analysis  and  careful 
consideration.  In  order  to  ensure 
sufficient  time  for  this  review,  we  are 
extending  the  date  on  which  the  current 
cardiovascular  system  listings  in  parts  A 
and  B  will  no  longer  be  effective  nom 
January  6, 1994.  to  February  15, 1994. 

Regulatory  Procedures 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  notice  of 
proposed  rulemaking  and  public 


comment  procedures  specified  In  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
public  comment  procedures  on  this  rule 
because  it  only  extends  the  dates  on 
which  parts  A  and  B  of  the 
cardiovascular  system  listings  will  no 
longer  be  effective  and  makes  no 
substantive  changes  to  these  listings. 
The  ourent  regulations  expressly 
provide  that  the  listings  may  be 
extended  by  the  Secretary,  as  well  as 
revised  and  promulgated  again.  Because 
we  are  not  making  any  revisions  to  the 
current  listings,  we  have  determined 
that  use  of  public  comment  procedures 
is  unnecessary  under  the  Administrative 
Procedure  Act. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act.  is 
not  required. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting 
or  recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.802.  Social  Security- 
Disability  Insurance;  No.  93.807. 
Supplemental  Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits. 
Old-age,  Survivors  and  disabiUty 
insurance.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  21. 1993. 
Shirley  Chater. 
Commissioner  of  Social  Security. 

Approved:  December  29, 1993. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Serrices. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  title  20  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 


PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  subpart  P' 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b),  and  (d) 
Uirough  (h),  216(i).  221  {a)  and  (i).  222(c), 
223,  225.  and  1102  of  the  Social  Security  Act; 
42  U.S.C.  402,  405  (a),  (b),  and  (d)  through 
(h).  416(i),  421  (a)  and  (i).  422(c),  423. 425, 
and  1302. 

2.  Appendix  1  to  subpart  P  is 
amended  by  revising  item  S  of  the 
introductory  text  before  part  A  to  read 
as  follows: 

Appendix  1  to  Subpart  P— Listing  of 
Impairments 

•        *        •        •        ■ 

5.  Cardiovascular  System  (4.00  and 
104.00):  February  15. 1994. 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Schedulea  of  Controlled  Substancea 
Temporery  Plecement  of  4-Bromo-2.5- 
dlmethoxyphenethylamlne  Into 
Schedule  I 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
action:  Final  rule. 

SUMMARY:  The  Acting  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  is  issuing  this  final  rule  to 
temporarily  place  4-bromo-2.5- 
dimethoxyphenethylamine  into 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA)  pursuant  to  the  emergency 
scheduling  provisions  of  the  CSA.  This 
action  is  based  on  the  finding  by  the 
Acting  Administrator  of  the  DEA  that 
the  placement  of  4-bromo-2.5- 
dimethoxyphenethylamine  in  Schedule 
I  of  the  CSA  is  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety. 
As  a  result  of  this  rule,  the  criminal 
sanctions  and  regulatory  controls  of 
Schedule  I  substances  under  the  CSA 
will  be  applicable  to  the  manufacture, 
distribution,  and  possession  of  4-bromo- 
2.5-dimethoxyphenethylamine. 
EFFECTIVE  DATE:  January  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain.  Jr..  Chief.  Drug  and 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington.  DC  20537,  Telephone: 
(202)  307-7183. 
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SUPPLEMENTARY  INFORMATION:  The 

Comprehensive  Crime  Control  Act  of 
1984  (Pub.  L.  98-473)  amended  section 
201  of  the  Controlled  Substances  Act 
(CSA)  (21  U.S.C.  811)  to  give  the 
Attorney  General  the  authority  to 
temporarily  place  a  substance  into 
Schedule  I  of  the  CSA  if  it  is  found  that 
such  action  is  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety.  A 
substance  may  be  temporarily 
scheduled  under  the  emergency 
pro\-ision  of  the  CSA  if  that  substance 
is  not  listed  in  any  other  schedule  under 
Section  202  of  the  CSA  (21  U.S.C.  812) 
of  if  there  is  no  approval  or  exemption 
in  effect  under  21  U.S.C.  355  of  the 
Food,  Drug,  and  Cosmetic  Act  for  the 
substance.  The  Attorney  General  has 
delegated  his  authority  imder  21  U.S.C. 
811  to  the  Administrator  of  the  DEA  (28 
CFR  0.100). 

.  A  notice  of  intent  to  temporarily  place 
4-bromo-2,5-dimethoxyphenethylamine 
into  Schedule  I  of  the  CSA  was 
pubhshed  in  the  Federal  Register  on 
November  4, 1993.  (58  FR  58819).  The 
Administrator  transmitted  notice  of  his 
intention  to  temporarily  place  4-bromo- 
2,5-dimethoxyphenethylamine  into 
Schedule  I  of  the  CSA'  to  the  Assistant 
Secretary  for  Health  of  the  Department 
of  Health  and  Human  Services  (HHS).  In 
response  to  this  notification,  the  Food 
and  Drug  Administration  has  advised 
DEA  that  there  are  no  exemptions  or 
approvals  in  effect  under  21  U.S.C.  355 
of  the  Food,  Drug,  and  Cosmetic  Act  for 
4-bromo-2,5-dimethox>'phenethylamine 
and  HHS  has  no  objection  to  DEA's 
intention  to  temporarily  place  4-bromo- 
2,5-dimethoxypnenethylamine  into 
Schedule  I  of  the  CSA.  No  other 
comments  were  received  regarding  this 
matter. 

In  accordance  with  21  U.S.C. 
811(h)(3),  the  Acting  Administrator  has 
considered  the  following  factors 
regarding  4-bromo-2,5- 
dimethoxyphenethylamine:  (1)  Its 
history  and  current  pattern  of  abuse;  (2) 
scope,  diuation  and  significance  of 
abuse;  and  (3)  what,  if  any,  risk  there  is 
to  the  public  health. 

4-Bromo-2,5- 
dimethoxyphenethylamine  is 
structurally  similar  to  the  Schedule  I 
phenylisopropylamine  hallucinogens,  4- 
methyl-2,5-dimethoxy  amphetamine 
(STP  or  DOM)  and  4-bromo-2,5- 
dimethoxyphenethylamine  (DOB).  Like 
DOM  and  DOB,  4-bromo-2,5- 
dimethoxyphenethylamine  displays 
high  affinity  for  central  serotonin 
receptors  and  is  capable  of  substituting 
for  either  DOM  or  DOB  in  drug 
discrimination  studies  conducted  in 
rats.  These  data  suggest  that  4-bromo- 
2,5-dimethoxyphenethylamine  is  a 


psychoactiv  a  substance  capable  of 
producing  affects  similar,  though  not 
identical,  tq  DOM  and  DOB.  Data  from 
human  stuciies  indicate  that  4-bromo- 
2,5-dimethaxyphenethylamine  is  orally 
active  at  O.l|-0.2  mg/kg  producing  an 
intoxication  with  considerable  euphoria 
and  sensory  enhancement  which  lasts 
for  6  to  8  hdurs.  Higher  doses  have  been 
reported  to  }roduce  intense  and 
frightening  hallucinations. 

DEA  first  encountered  4-bromo-2,5- 
dimethoxyp  henethylamine  in  Texas  in 
1979.  Since  that  time,  several  other 
exhibits  of  *  -bromo-2,5- 
dimethoxyj  henethylamine  have  been 
analyzed  b^  DEA  and  state  forensic 
laboratories  in  California.  Arizona, 
Louisiana.  I  ennsylvania.  Iowa.  Oregon, 
Georgia,  Tei  messee  and  Florida. 
Clandestine  laboratories  producing  4- 
bromo-2,5-(  imethoxyphenethylamine 
were  seized  in  California  in  1986  and  in 
Arizona  in  1992.  It  has  been  represented 
as  3.4-methylenedioxy- 
methamphelamine  (MDMA)  and  has 
been  sold  iq  sugar  cubes  as  LSD.  More 
recently,  it  }ias  been  promoted  as  an 
aphrodisiac  and  distributed  under  the 
product  name  of  NEXUS  whose 
purported  a  :tive  ingredient  is 
brominated  cathinine.  DEA  has  recently 
seized  sevefal  thousand  dosage  units  of 
this  produc 

The  continued  clandestine 
production] illicit  importation, 
distribution  and  abuse  of  4-bromo-2,5- 
dimethoxyahenethylamine  poses  an 
imminent  ^zard  to  public  safety.  DEA 
is  not  awar^  of  any  commercial  use  for 
this  substance  in  the  United  States. 

In  accordance  with  the  provisions  of 
section  201lh)  of  the  CSA  (21  U.S.C. 
811(h))  and|28  CFR  0.100  and  based  on 
a  consideration  of  the  requisite  factors 
and  other  relevant  information,  the 
Acting  Administrator  finds  that 
placement  df  4-bromo-2,5- 
dimethoxyphenethylamine  into 
Schedule  I  cf  the  CSA  on  a  temporary 
basis  is  nee  sssary  to  avoid  an  imminent 
hazard  to  tl  e  public  safety. 

The  folio  ving  regulations  are  effective 
with  respeci  to  4-bromo-2,5- 
dimethoxyjhenethylamine  on  January 
6, 1994,  exdept  for  those  individuals 
registered  with  DEA  in  accordance  with 
part  1301  ojpart  1311  of  title  21  of  the 
Code  of  Feqeral  Regulations,  who 
currently  possess  4-bromo-2,5- 
dimethoxyvhenethylamine  may 
continue  to  do  so  pending  DEA's  receipt 
of  an  applic  ation  for  amended 
registration  no  later  than  February  7, 
1994: 

1.  Registifation.  Any  person  who 
manufactu]  3S,  distributes,  delivers, 
imports  or  i  ixports  4-bromo-2,5- 
dimethoxy  ihenethylamine  or  who 


engages  in  research  or  conducts 
instructional  activities  with  respect  to  4- 
bromo-2,5-dimethoxyphenethylamine  or 
who  proposes  to  engage  in  such 
activities  must  be  registered  to  conduct 
such  activities  in  accordance  with  parts 
1301  and  1311  of  title  21  of  the  Code  of 
Federal  Regulations. 

2.  Security.  4-Bromo-2,5- 
dimethoxyphenethylamine  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  §§  1301.71  through 
1301.76  of  title  21  of  the  Code  of  Federal 
Regulations. 

3.  Labeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  4-bromo-2,5- 

dimethoxyphenethylamine  must 
comply  with  requirements  of  §§  1302.03 
through  1302.05, 1302.7  and  1302.08  of 
title  21  of  the  Code  of  Federal 
Regulations. 

4.  Quotas.  All  persons  required  to 
obtain  quotas  for  4-bromo-2,5- 
dimethoxyphenethylamine  must  submit 
applications  pursuant  to  §§  1303.12  and 
1303.22  of  title  21  of  the  Code  of  Federal 
Regulations. 

5.  Inventory.  Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  4-bromo-2,5> 
dimethoxyphenethylamine  is  required 
to  take  an  inventory  of  all  stocks  of  this 
substance  on  hand  pursuant  to 

§§  1304.11  through  1304.19  of  Utle  21  of 
the  Code  of  Federal  Regulations. 

6.  Records.  All  registrants  required  to 
keep  records  pursuant  to  §§  1304.21 
through  1304.27  of  title  21  of  the  Code 
of  Federal  Regulations  must  do  so 
regarding  4-bromo-2,5- 
dimethoxyphenethylamine. 

7.  Reports.  All  registrants  required  to 
submit  reports  in  accordance  with 

§§  1304.34  through  1304.37  of  Utle  21  of 
the  Code  of  Federal  Regulations  shall  do 
so  regarding  4-bromo-2,5- 
dimethoxyphenethylamine. 

8.  Order  rorms.  All  registrants 
involved  in  the  distribution  of  4-bromo- 
2,5-dimethoxyphenethylamine  must 
comply  with  the  order  form 
requirements  of  §§  1305.01  through 
1305.16  of  title  21  of  the  Code  of  Federal 
Regulations. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of  4-bromo- 
2,5-dimethoxyphenethylamine  must  be 
in  compliance  with  part  1312  of  title  21 
of  the  Code  of  Federal  Regulations. 

10.  Criminal  Liability.  Any  activity 
with  4-bromo-2,5- 
dimethoxyphenethylamine  not 
authorized  by,  or  in  violation  of,  the 
CSA  or  the  Controlled  Substances 
Import  and  Export  Act  occurring  on  or 
after  January  6, 1994,  is  imlawful. 

The  Acting  Administrator  of  the  DEA 
hereby  certifies  that  the  temporary 
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placement  of  4-bromo-2,5- 
dimethoxyphenethylamine  into 
Schedule  I  of  the  CSA  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
et  seq.  This  action  involves  the 
temporary  control  of  a  substance  with 
no  currently  approved  medical  use  in 
the  United  States. 

The  temporary  scheduling  of  4- 
bromo-2,5-dimethoxyphenethylamine  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  (E.O.) 
12866  of  September  30, 1993.  Drug 
scheduling  matters  are  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
provisions  of  E.0. 12866.  section 
3(d)(1).  Accordingly,  this  proposed 
emergency  scheduling  action  is  not 
subject  to  provisions  of  E.0. 12778 
which  are  contingent  upon  review  by 
OMB.  This  regulation  both  responds  to 
an  emergency  situation  posing  an 
imminent  hazard  to  the  pubUc  safety, 
and  is  essential  to  a  criminal  law 
enforcement  function  of  the  United 
States. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.O.  12612,  and  it  has  been 
determined  that  the  temporary 
placement  of  4-bromo-2,5- 
dimethoxyphenethylamine  into 
Schedule  I  of  the  CSA  does  not  have 
sufficient  federalism  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  SubjecU  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(h)  of 
the  CSA  (21  U.S.C.  811(h)).  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100),  the  Acting 
Administrator  hereby  amends  21  CFR 
part  1308  as  follows: 

PART  130fr-SCHEOULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C  811, 612, 871b,  unless 
otherwise  noted. 

2.  Section  1308.11  is  amended  by 
adding  paragraph  (g)(5)  to  read  as 
follows: 

f  1308.11    SchMlulel. 


(g)  •  •  • 
(5)  4-bromo-2.5- 
dimethoxyphenethylamine,  its  optical 


isomers,  salts  and  salts  of  isomers — 
7392.  Some  other  names:  2-(4-bromo- 
2,5-dimethoxyphenyl)-l-aminoethane; 
alpha-desmethyl  DOB;  2C-B. 

Dated:  December  27. 1993. 
Stephsn  H.  GresiM. 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc  94-234  Filed  1-5-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CQ002  93-035] 
RIN211S-AE46 

Special  Local  Regulations;  Operation 
Anzio  Reenactment  (Ohio  River 
Between  Mile  630.0-636.5) 

agency:  Coast  Guard.  IXTT. 
ACTION:  Temporary  final  rulei. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  Operation  Anzio 
Reenactment  training  exercise  which 
the  U.S.  Army  will  hold  on  the  Ohio 
River  near  Fort  Knox,  Kentucky  on 
January  20-22. 1994.  This  regulation  is 
needed  to  control  vessel  traffic  in  the 
immediate  vicinity  of  the  event.  The 
regulation  will  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators,  participants  and 
through  traffic. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  daily  at  12  p.m.  to  3 
p.m.  local  time  on  January  20-22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.R.  Dean,  Chief,  Boating  Affairs 
Branch,  Second  Coast  Guard  District, 
1222  Spruce  Street.  St.  Louis,  Missouri 
63103-2832.  The  telephone  number  is 
(314)  539-3971,  fax  (314)  539-2685. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  these  regulations  are 
LTJG  D.R.  Dean,  Project  Officer,  Second 
Coast  Guard  District,  Boating  Safety 
Division  and  LCDR  A.O.  Denny,  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
sponsor's  late  submission  of  the  regatta 


application  left  insufficient  time  to 
publish  a  notice  of  proposed  rulemaking 
in  advance  of  the  sdieduled  event 
However,  the  Coast  Guard  deems  it  to  be 
in  the  public's  best  Interest  to  issue  a 
regulation  now  as  the  benefits  of 
holding  the  training  durmg  the  winter, 
as  scheduled,  rather  than  later  in  the 
spring  will  mean  less  impact  on  the 
boating  public. 

Background  and  Piupotea 

Operation  Anzio  Reenactment 
consists  of  river  crossing  training  for  the 
19th  Engineer  Battalion,  Fort  Knox, 
Kentucky.  The  Training  will  take  place 
over  three  days,  January  20-22. 1994 
Each  day's  training  will  begin  at  12 
p.m.,  and  will  end  at  3  p.m.  local  time. 
In  order  to  provide  for  tne  safety  of 
spectators  and  participants,  and  for  the 
safe  passage  of  through  traffic,  the  Coast 
Guard  will  restrict  vessel  movement  m 
the  regatta  area.  The  river  will  be  closed 
during  part  or  all  of  the  effective  period 
to  all  vessel  traffic  except  participants, 
official  regatta  vessels,  and  patrol  craft. 
These  regulations  are  issued  pursuant  to 
33  U.S  C.  1233  and  33  CFR  100.35. 

Regulatory  Evaluation 

This  regulation  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  its  short  duration. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

Under  section  2.B.2.C  of  Commandant 
Instruction  M16475.1B,  this  regulation 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Records  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 
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PART  10O-[AMENDED] 

1.  The  authority  citation  for  part  100 
contuiues  to  read  as  follovrs: 

Authority:  33  U.S.C  1233: 49  C7R  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T02-035  is 
adddd.  to  read  as  follows: 

f100.35-T02-03S    Ohio  RIvw,  Fort  Knox, 
Kentucky. 

(a)  Regulated  area.  Ohio  River  from 
mile  630.0  to  636.5. 

(b)  Special  local  regulations.  (1) 
Except  for  participants  in  the  Operation 
Anzio  Reenactment  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area  without  permission  of  the  Patrol 
Commander. 

^  (2)  The  Coast  Guard  Patrol 
Commander  will  be  a  commissioned  or 
petty  officer  designated  by  the 
Commanding  Officer,  Marine  Safety 
Office  Louisville,  Kentucky  and  may  be 
contacted,  during  the  event,  on  channel 
16  (156.8  MHZ)  by  the  call  sign  "Coast 
Guard  Patrol  Commander."  The  Patrol 
Commander  may. 

(i)  Direct  the  anchoring,  mooring,  or 
movisment  of  any  vessel  within  the 
regulated  area, 

(ii)  Restrict  vessel  operation  within 
the  regulated  area  to  vessels  having 
particular  operating  characteristics, 

(iii)  Terminate  the  marine  event  or  the 
operation  of  any  vessel  when  necessary 
for  the  protection  of  Ufa  and  property, 
and 

(iv)  Allow  vessels  to  transit  the 
regulated  area  whenever  an  event  is  not 
being  conducted  and  the  transit  can  be 
completed  before  another  event  begins. 

(3)  Coast  Guard  commissioned  or 
petty  officers  will  patrol  the  event  on 
ooard  patrol  vessels  which  display  the 
Coast  Guard  Ensign.  If  radio  or  other 
voice  communications  are  not  available 
to  communicate  with  a  vessel,  they  will 
use  a  series  of  sharp,  short  blasts  by 
whistle  or  bom  to  signal  the  operator  of 
any  vessel  in  the  vicinity  of  the 
regulated  area  to  stop.  VVhen  signaled, 
the  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall  stop  the  vessel  immediately  and 
shall  proceed  as  directed. 

(4)  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  die 
prior  approval  and  direction  of  the 
Patrol  Commander. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  the  regulations 
at  the  conclusion  of  the  marine  event  if 
earlier  than  the  annoimced  termination 
time. 

(c)  Effective  dates.  This  regulation 
becomes  effective  daily  from  12  p.m.  to 
3  p.m.  local  time  on  January  20-22. 
1994. 


Dated:  January  3, 1994. 

Paul  M.  B  aynsy, 

RearAdm  ml,  U.S.  Coast  Guard.  Commander, 
Second  Ct  ast  Guard  District. 

[FR  Doc.  ( 4-266  Filed  1-5-04: 8:45  am] 
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33  CFR  Part  147 

[CGDO»-(  3-026] 
RIN2115-AA97 

Safety  Z^ne;  Chevron  ftl  Well  on 
Destin  Dome  #97 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  "temporary  final  rule. 

SUMMARXc  This  rulemaking  establishes  a 
500  metv  safety  zone  around  the 
structura  at  the  Chevron  #1  Well  on 
Destin  Dpme  #97.  The  overall  impact  of 
these  regjulations  will  be  to  promote  the 
safety  of  lives  and  pniperty  on  the 
structura,  its  appurtenances  and 
attendini  vessel,  and  on  vessels  in 
adjacent  waters. 
DATES:  T  lis  regulation  becomes 
effective  on  November  3, 1993,  and 
terminat  ts  on  September  1, 1994,  unless 
sooner  tt  rminated  by  Commander, 
Eighth  C  wst  Guard  District.  Comments 
on  this  r  igulation  must  be  received  on 
or  before  February  22, 1994. 
ADDRESS  :S:  Comments  should  be 
mailed  t^  Commander  (mps),  Eighth 
Coast  Guard  District,  Hale  Boggs  Federal 
Buildings  501  Magazine  Street,  New 
Orleans.  JLA  70130-3396.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Marine  Safety  Division, 
Eighth  Cbast  Guard  District,  room  1319, 
Hale  Bodgs  Federal  Building,  501 
Magazine^ Street,  New  Orleans,  LA. 
Normal  fffioe  hours  are  between  7:30 
a.m.  and4  p.m.,  Monday  through 
Friday,  oxcept  holidays.  Comments  may 
also  be  oand -delivered  to  this  address. 
FOR  FURTHER  mFORMATK>N  CONTACT: 
Lieutenant  Verne  Gifford,  Marine  Safety 
Division,  Eighth  Coast  Guard  District, 
Hale  Bpt  gs  Federal  Building.  SOI 
Magazii£  Street,  New  Orleans,  LA 
70130-3396.  Phone  number:  (504)  589- 
6271. 

SUPFtEM  iNTARY  fftFORMATKW:  In 
accorda]  ce  with  5  U.S.C.  553,  a  Notice 
of  Propo  Bed  Rulemaking  was  not 
publisnc  d  for  this  regulation  and  good 
cause  Bx  sts  for  making  it  effective  in 
less  thai  30  days  from  the  date  of 
publicat  on.  Following  normal 
rulemak  ng  procedures  would  have 
been  coi  itra^  to  the  public  interest. 
Immedii  ite  action  is  needed  to  prevent 
possibW  loss  of  life  and  damage  to 
vessels  in  the  area  and  to  the  structure 


itself.  Although  this  regulation  is 
published  as  a  final  rule  without  prior 
notice,  an  opportxmity  for  public 
comment  is  nevertheless  desirable  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  ADDRESSES  in  this 
'  preamble.  Commenters  should  include 
their  names  and  addresses,  identify  the 
docket  niunber  for  the  regulations,  and 
give  reasons  for  their  comments.  Based 
upon  comments  received,  the 
regulations  may  be  changed. 

Drafting  Infonnation 

The  drafters  of  this  notice  are 
Lieutenant  Verne  Gifford,  project 
officer,  and  Commander  D.G.  Dickman. 
project  attorney.  Eighth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  circumstances  creating  the  need 
for  tliis  regulation  is  information 
received  by  Chevron  and  by  the  Coast 
Guard  that  vessels  intend  to  protest  and 
possibly  interfere  with  drilling 
operations  at  this  site.  This  is  the  first 
site  at  which  drilling  will  begin  in  this 
particular  area,  whidi  has  been  a  subject 
of  controversy.  Precautionary  measures 
for  safety  at  a  drilling  site  require  that 
the  structure  and  waters  around  it  be 
maintained  free  of  interference  and 
traffic  in  order  to  allow  for  immediate 
evacuation  of  personnel  aboard  the 
structure  and  by  attending  vessels  in 
case  of  emergency.  The  establishment  of 
a  safety  zone  will  prevent  non-attending 
vessels  from  remaining  in  close 
proximity  to  the  offshore  structure  and 
hindering  any  necessary  evacuation  of 
the  area. 

The  final  rule  amends  part  147  to  add 
a  temporary  safety  zone  around  the 
Chevron  Well  #1,  Destin  Dome  «97. 
which  is  about  27  miles  south  of 
Pensacola,  Florida.  The  regulation 
contains  a  description  of  the  area  of  the 
safety  zone,  including  the  location  of 
the  center  of  the  structure  and 
information  pertinent  to  the  safety  zone. 
The  regulations  restrict  the  entry  of 
vef-seis  into  the  safety  zone,  except  for 
attending  vessels  and  those  vessels 
euthorired  by  the  Commander,  Eighth 
Coast  Guard  District 

Economic  Assessment  and  Certification 

This  regulation  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is 
nonsignificanl  under  Department  of 
Transportation  ragulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
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regulatory  evaluation  is  unnecessary. 
The  Coast  Guard  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  bom  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  examination 
or  a  copy  may  be  obtained  by 
contracting  the  peraon  identified  under 
"FOR  FURTHER  INFORMATWN  CONTACT." 

Paperwork  Reduction  Act 

The  rule  contains  no  information 
collection  or  recordkeeping 
requirements. 

List  of  Subjects  in  33  CFR  Part  147 

Continental  shelf,  Marine  safety, 
Navigation  (water). 

Final  Regulation 

In  consideration  of  the  foregoing,  part 
147  of  Utle  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  147-{AMENDED] 

1.  The  authority  citation  for  this  part 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1333  as  amended;  49 
CFR  1.46. 

2.  A  new  §  147.T801  is  added  to  read 
as  follows: 

f147.T80l    Safety  Zone:  Cttevron  «1  Weil 
at  Destin  Dom*  «97. 

(a)  Description.  The  area  within  a  line 
500  meters  from  each  point  on  the 
structure's  outer  edge.  The  position  of 
the  center  of  the  structure  is 
29"'51'57.91"  N.  87'20'07.74"  W. 

(b)  Effective  date.  This  regulation 
becomes  effective  November  3, 1993.  It 
terminates  on  September  1, 1994,  unless 
sooner  terminated  by  Commander, 
Eighth  Coast  Guard  District. 

(c)  Regulation.  No  vessel  may  enter  or 
remain  in  this  safety  zone  except  the 
following: 

(1)  An  attending  vessel  or 


(2)  A  vessel  authorized  by  the 
Commander,  Eighth  Coast  Guard 
District. 

Dated:  November  3, 1993. 
J.CCard, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc.  94-264  Filed  1-5-94;  8:45  am] 

BtUMQ  COOC  4t10-14-M 

33  CFR  Part  165 

[COTP  St  Louia  Regulation  93-037] 

RIN2115-AA97 

Safey  Zone;  Upper  Miaalaslppi  River 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Upper 
Mississippi  River.  This  regulation  is 
needed  to  control  vessel  traffic  in  the 
regulated  area  to  provide  safe  working 
conditions  and  navigation  within  the 
affected  area.  The  regulation  will 
prohibit  navigation  in  the  regulated  area 
for  the  safety  of  vessel  traffic  and  the 
protection  of  life  and  property 
associated  with  bridge  and  span 
removal. 

EFFECTIVE  DATES:  This  regulation  is 
effective  December  21, 1993  and  will 
terminate  on  January  21, 1994  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Timothy  Deal,  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314) 539-3823. 

SUPPLEMENTARY  INFORMATKW: 

Drafting  Information 

The  drafters  of  this  regulation  are 
MKl  Christopher  C.  Schulz,  Project 
Officer,  Marine  Safety  Office,  St.  Louis, 
Missouri  and  LCDR  A.  O.  Denny,  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  ttom  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
nature  of  repairs  to  the  Burlington 
Highway  Bridge  at  mile  404.2  Upper 
Mississippi  River  leaves  insufficient 
time  to  publish  a  notice  of  proposed 
rule  making.  The  Coast  Guard  deems  it 
to  be  in  the  public's  best  interest  to 
issue  a  regulation  v^thout  waiting  for  a 


comment  period  since  the  conditions 
present  an  immediate  hazard. 

Background  and  Purpose 

Extensive  renovation  of  the  bridge  is 
required  and  removal  of  the  center  is  to 
be  accomplished  from  a  vessel  located 
in  the  navigation  channel  and  this 
action  will  impede  normal  traffic  flow. 
As  a  result  of  Uiese  conditions  this 
regulation  is  necessary  to  provide  safe 
working  conditions  and  navigation 
within  the  affected  area. 

Regulatory  Evaluation 

This  regulation  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 

.    The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 
The  imposed  restrictions  are  anticipated 
to  be  of  short  duration.  To  avoid  any 
unnecessary  adverse  economic  impact 
on  businesses  which  use  the  river  for 
commercial  purposes,  Captain  of  the 
Port,  St.  Louis,  Missouri  will  monitor 
the  situation  and  will  authorized  entry 
into  the  closed  area  as  conditions 
warrant.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314)  539-3823  for  current 
information. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5J  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation  as  an 
action  to  protect  public  safety. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Records  and  recordkeeping, 
Security  measures,  Waterways. 
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Temporaiy  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Relations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
CFR  1.46  and  33  CFR  1.05-l(g).  6.01-1. 6.04- 
6.  and  160.5. 

2.  A  temporary  §  165.T02-O77  is 
ddded,  to  read  as  follows: 

$185,102-077    Safety  zone:  Upper 
Mississippi  River. 

(a)  Location.  The  Upper  Mississippi 
River  between  mile  403.2  and  405.2  is 
established  as  a  safety  zone. 

(b)  Effective  dates.  This  regulation 
becomes  elective  on  December  21, 1993 
and  will  terminate  on  January  21, 1994. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zones  without  authority  of  the  Captain 
of  the  Port  apply.  The  Captain  of  the 
Port,  St  Louis,  Missouri  will  notify  the 
maritime  community  of  river  conditions 
affecting  the  areas  covered  by  this  safety 
zone  by  Marine  Safety  Information 
Radio  Broadcast  on  WiF  Marine  Biand 
Radio,  Channel  22  (157.1  MHZ). 

Dated:  December  17. 1993. 
S.P.  Cooper, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port.  St.  Louis,  Missouri. 
(FR  Doc.  94-269  Filed  1-5-94;  845  am) 

BILUNG  COOE  4910-14-M 


33  CFR  Part  165 

[COTP  PIttstHirgh  Regulation  9»-010] 

RIN2115-AA97 

Safety  Zone  Regulations: 
Youghiogheny  River 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Youghiogheny  River  from  mile  0.8  to 
mile  1.8.  This  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  during  demolition  of  the  main  span 
of  a  bridge  at  mile  1.3.  This  regulation 
will  restrict  general  navigation  in  the 
regulated  area  during  demolition  and 
subsequent  debris  clearing  operations 
for  the  safety  of  vessels  transitting  the 
area. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  9  a.m.  on  January  8, 1994 


and  will  terminate  at  10  a.m.  on  January 

10, 1994' 

FOR  FURThER  INFORMATION  CONTACT: 
LT  John  Meehan,  Port  Operations 
Officer,  Captain  of  the  Port,  Pittsburgh, 
Pennsylvania  at  (412)  644-5808. 

SUPPt.EM  ENTARY  INFORMATION: 

Drafting  Information 

The  di  afters  of  this  regulation  are  LT 
John  Me  ihan.  Project  Officer,  Marine 
Safety  O  lice,  Pittsburgh,  Pennsylvania 
and  LCE  R  A.O.  Denny,  Project  Attorney, 
Second  1  ]oast  Guard  District  Legal 
Office. 

Regulati  ry  History 

In  aco  >rdance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  tlan  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  a 
bridge  is  being  removed  from  a 
navigable  waterway.  Bridge  removal 
operatioris  pose  inherent  risks  to  the 
waterway  because  the  structure  is 
progres^vely  weakened  as  the  operation 
proceed^.  Once  commenced,  such 
operations  should  be  completed  as 
quickly  as  possible.  Removal  operations 
involving  structural  supports  for  this 
bridge  have  proceeded  ahead  of 
schedule,  leaving  insufficient  time  to 
publish  B  notice  of  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  Ithe  public's  best  interest  to 
issue  a  Regulation  without  waiting  for  a 
comment  period,  as  immediate 
implementation  of  navigation 
restrictions  is  needed  to  ensure  the 
safety  of  vessels  transitting  the  area  and 
to  minimize  the  time  a  bridge  in  a 
weakened  condition  remains  over  the 


^und  and  Purpose 

3rt  Vue  Bridge  located  at  mile 
le  Youghiogheny  River  is  not 
:  active  highway  bridge  and 
I  removed.  The  bridge  consists  of 
several  fimall  spans  that  are  located  over 
land  an  1  one  310-foot  main  span  that 
crosses  over  the  navigable  waterway.  As 
part  of  \  he  overall  bridge  removal 
operatii  n,  this  main  span  will  be 
demolij  bed  with  five  simultaneously 
detonat  id  explosive  charges.  This 
explosi  )n,  which  will  create  an  obvious 
hazard  o  vessels  transitting  the  area, 
will  oa  ur  at  approximately  10  a.m.  on 
Januar)  8, 1994.  After  the  explosives  on 
this  sp<  n  are  detonated,  the  steel  and 
other  d  ibris  from  the  bridge  will  fall 
into  th(  navigable  waters  of  the 
Youghi  Dgheny  River,  creating  an  unsafe 


condition  of  vessels.  The  contractor  will 
immediately  commence  clearing 
operations,  but  it  will  require  48  hours 
to  restore  the  navigability  of  this  section 
of  the  Youghiogheny  River. 
Accordingly,  during  that  period,  no 
traffic  will  be  permitted  in  the  safety 
zone,  as  it  would  be  unsafe  for  vessels 
attempting  to  transit  and  such  transit 
attempts  would  interfere  with  the  debris 
clearing  operations. 

Regulatory  Evaluation 

This  regulation  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  PR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  the  relatively  short 
duration  of  vessel  traffic  restrictions,  the 
relatively  small  size  of  the  area 
regulated,  and  the  absence  of  any 
commercial  vessel  transits  along  this 
section  of  the  Youghiogheny  River,  due 
to  insufficient  bridge  clearances  and 
water  depth  downriver. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation  as  an 
action  required  to  protect  public  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Records  and  recordkeeping. 
Security  measures,  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AIMENDED] 

1.  They  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6.  and  160.5. 
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2.  A  temporary  §  165.T02-079  is 
added,  to  read  as  follows: 

f  165.T02-079  Safety  zona:  Youghiogheny 
River. 

(a)  Location.  The  Youghiogheny  River 
between  mile  0.8  and  mile  1.8  is 
established  as  a  safety  zone. 

(b)  Effective  dates.  This  regulation 
becomes  effective  from  9  a.m.  on 
January  8, 1994  and  will  terminate  at  10 
a.m.  on  January  10, 1994. 

(c)  Reguhtions.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated:  December  30. 1993. 
M.W.  Brown, 

Commander,  U.S.  Coast  Guard.  Captain  of 

the  Port,  Pittsburgh,  Pennsylvania. 

[FR  Doc.  94-270  Filed  1-5-94;  8:45  ami 

BHJJNO  CODE  4«10-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 

Diseases  of  the  Ear  and  Systemic 
Conditions;  Correction 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  the  regulations  of  the 
Department  of  Veterans  Affairs  (VA) 
that  govern  the  evaluation  of  diseases  of 
the  ear  and  systemic  conditions.  These 
corrections  are  required  In  order  to 
amend  editorial  errors  in  those 
regulations.  No  substantive  change  to 
the  content  of  38  CFR  part  4  is  being 
made  by  this  correcting  amendment. 
EFFECTIVE  DATE:  This  correcting 
amendment  is  effective  January  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  that  appear  at  38  CFR  4.87a, 
diagnostic  code  6210,  establish  the 
criteria  for  evaluating  disease  of  the 
auditory  canal.  Due  to  VA  error,  that 
criteria  contains  the  word  "serious" 
instead  of  the  word  "serous."  This 
document  corrects  that  error. 

The  regulations  that  appear  at  38  CFR 
4.88a,  diagnostic  code  6311.  establish 
the  criteria  for  evaluating  military 
tuberculosis.  Due  to  VA  error,  that  type 
of  tuberculosis  is  identified  as 


"military"  instead  of  "miliary"    ' 
tuberculosis.  This  document  corrects 
that  error. 

List  of  Subjecto  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  4.  subpart  B,  is 
amended  as  set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Rating* 

1.  The  authority  citation  for  part  4, 
subpart  B.  continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C,  1155. 
unless  otherwise  noted. 

f  4.87a    [CorrMrtMl] 

2.  In  §  4.87a,  diagnostic  code  6210, 
remove  the  word  "serious",  and  insert, 
in  its  place,  the  word  "serous". 

i  4.88a    [Corrtcted] 

3.  In  §4.88a.  diagnostic  code  6311, 
remove  the  word  "mihtary",  and  insert, 
in  its  place,  the  word  "miliary". 

Approved:  December  28, 1993. 
Marjorie  M.  Leandri. 

Chief,  Records,  Reports,  and  Reguhtions. 
[FR  Doc.  94-232  Filed  1-5-94;  8:45  ami 
aiLiJNa  cooc  •320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  600 
[AMS-FRL  4823-1] 

Revisions  to  Corporate  Average  Fuel 
Economy  (CAFE)  Calculations 
Pursuant  to  the  North  American  Free 
Trade  Agreement  Implementation  Act 
of  1993 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  action  changes  the 
Corporate  Average  Fuel  Economy 
(CAFE)  calculation  regulations  to 
conform  to  changes  required  by  section 
371  of  the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993, 
which  specifies  that  costs  to  motor 
vehicle  manufacturers  attributable  to 
value  added  in  Mexico  be  included  with 
the  costs  attributable  to  value  added  in 
the  United  States  and  Canada  for  the 
purpose  of  separating  foreign  and 
domestic  fleets. 

EFFECTIVE  DATE:  This  action  is  effective 
January  1, 1994. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate. 


if  possible)  to  Public  Docket  No.  A-93- 
52  at:  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington.  DC  20460. 

Materials  relevant  to  this  final  rule 
have  been  placed  in  Docket  No.  A-93- 
52.  The  docket  is  located  at  the  above 
address  in  room  M-1500.  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:30  a.m.  and  noon,  and 
between  1:30  p.m.  and  3:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Tyree.  Certification  Division.  U.S. 
Environmental  Protection  Agency, 
National  Vehicle  and  Fuel  Emissions 
Laboratory.  2565  Plymouth  Road.  Ann 
Arbor.  Ml  48105.  Telephone  (313)  668- 
4310. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  is  today  promulgating  changes  to 
its  fuel  economy  calculation  regulations 
to  conform  to  changes  in  the  Motor 
Vehicle  Information  &  Cost  Savings  Act 
(MVICSA),  15  U.S.C.  2003(b)(2).  made 
by  section  371  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act  of  1993  (NAFTA  Implementation 
Act).  Pubhc  Law  103-182  (December  8. 
1993).  Section  104(a)(2)  of  the  NAFTA 
Implementation  Act  specifically 
provides  that  "appropriate  officers  of 
the  United  States  Government  may  issue 
such  regulations  *  *  *  as  may  be 
necessary  to  ensure  that  any  •  •  • 
amendment  made  by  this  Act,  that  takes 
effect  on  the  date  the  Agreement  enters 
into  force  is  appropriately  implemented 
on  such  date." 

The  MVICSA.  15  U.S.C.  2003(b)(1). 
specifies  that  the  EPA  Administrator  is 
to  separata  passenger  automobiles 
manufactured  by  a  manufacturer  into 
foreign  and  domestic  fleets,  and  to 
calculate  the  average  fuel  economy  of 
each  category  separately.  Prior  to  the 
NAFTA  Implementation  Act,  15  U.S.C. 
2003(b)(2)  specified  that  an  automobile 
is  to  be  considered  domestically 
manufactured  in  any  model  year  if  at 
least  75%  of  the  cost  to  the 
manufacturer  is  attributable  to  value 
added  in  the  United  States  or  Canada, 
unless  the  assembly  is  completed  in 
Canada  and  the  automobile  is  not 
imported  into  the  United  States  prior  to 
the  expiration  of  30  days  following  the 
end  of  the  model  year. 

SecUon  371  of  the  NAFTA 
Implementation  Act  simply  adds  a  new 
subparagraph  (G)  to  15  U.S.C.  2003(b)(2) 
extending  domestic  treatment  to  costs  to 
the  manufacturer  attributable  to  value 
added  in  Mexico,  according  to  an 
expUcit  phase-in  schedule.  The 
statutory  change  does  not  alter  the 
current  treatment  of  costs  to  the 
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manufacturer  attributable  to  value 
added  in  the  United  States  or  Canada. 
Pursuant  to  clause  (iii)  in  new 
subparagraph  (G),  the  Secretary  of 
Transportation  is  to  prescribe 
reasonable  procedures  for 
manufacturers  to  make  elections  for  the 
phase-in  schedules  described  in  today's 
regulations,  and  the  EPA  Administrator 
may  prescribe  rules  for  carrying  out 
subparagraph  (G).  Today.  EPA  is 
amending  its  regulations  governing  the 
determination  of  domestic  production  to 
include  the  provisions  of  new 
subparagraph  (G)  in  15  U.S.C. 
2003(b)(2). 

II.  Environmental  EETects  and  Economic 
Impacts 

Because  the  NAFTA  Implementation 
Act  does  not  give  EPA  discretion  as  to 
the  content  of  these  regulations  and 
because  Congress  required  the 
regulations  to  become  effective  less  than 
a  month  after  enactment  of  this  Act.  the 
Agency  has  not  conducted  detailed 
analyses  of  the  environmental  and 
economic  impacts  separate  from  the 
analyses  that  were  done  on  the  North 
American  Free  Trade  Agreement. 

III.  Public  Participation  and  Efifective 
Date 

Pursuant  to  section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act.  the 
Agency  is  not  using  notice  and 
comment  rulemaking  procedures  to 
promulgate  this  rule  because  the  Agency 
has  found  that  notice  is  unnecessary 
and  impracticable.  Comment  is 
unnecessary  because  the  rule  issued 
today  merely  conforms  pre-existing 
regulations  as  required  by  the  NAFTA 
Implementation  Act  and  does  not 
mvolve  an  exercise  of  discretion  by  the 
Administrator.  Furthermore,  comment 
is  impracticable  because  the  NAFTA 
Implementation  Act  allowed  the 
Administrator  less  than  one  month 
between  the  date  of  enactment  and  the 
date  by  which  the  regulations  must  be 
effective.  It  is  impracticable  to  have 
notice-and-comment  rulemaking 
completed  in  such  a  short  time.  This 
short  time  period  is  consistent  with 
EPA's  view  that  it  is  performing  a 
ministerial  act  that  is  not  subject  to 
notice  and  comment  rulemaking. 

The  rule  is  being  made  effective 
sooner  than  30  days  after  publication  or 
service.  This  is  permitted  by  section 
553(d)  of  the  Administrative  Procedure 
Act  when  the  Agency  finds  good  cause 
and  publishes  it  with  the  rule.  The 
Agency  finds  that  there  is  good  cause. 
The  regulation  needs  to  be  effective  on 
January  1, 1994,  to  avoid  having  the 
statute  (which  goes  into  effect  on 
January  1, 1994)  differ  from  the 
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implenie  nting  regulations.  In  addition, 
statu  ory  provision  itself  will  go  into 
than  30  days  after  it  was 
which  precludes  EPA  from 
30  days  between  publication 
and  the  effective  date. 
Agency  does  not  believe  that 
comment  rulemaking  is 
and  does  not  expect  this 
be  controversial,  as  it  directly 
incorporates  the  explicit  provisions  of 
ory  amendment  into  the 
lations.  Nonetheless.  EPA 
comments  on  these 
changes  and  will  consider 
c  hanges  if  justified  by  the 


r  9gul 


s. 
rv.  Stati^ory  Authority 

Authoi  ity  for  the  actions  promulgated 
in  this  fii  lal  rule  is  granted  to  EPA  by 
section  3  71  of  the  North  American  Free 
Trade  Aj  reement  Implementation  Act  of 
1993.  Pu  )lic  Law  103-182. 

V.  Admii  listrative  Designation 

Under  Executive  Order  12866.  the 
Agency  i  lust  determine  whether  the 
regulatory  action  is  "significant"  and. 
therefore,  subject  to  0MB  review  and 
the  requi  rements  of  the  Executive  Order. 
The  orde  ■  defines  a  "significant 
regulator  j  action"  as  one  that  is  likely 
to  result  n  a  rule  that  may: 

(1)  HaA  e  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversel]  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  mvironment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governmi  ints  or  communities; 

(2)  cres  te  a  serious  inconsistency  or 
otherwisi  i  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  o  entitlements,  grants,  user  fees, 
or  loan  p  ograms  or  the  rights  and 
obligatioi  is  of  recipients  thereof;  or 

(4)  Raif  e  novel  legal  or  policy  issues 
arising  o^t  of  legal  mandates,  the 
PresidenI  's  priorities,  or  the  principles 
set  forth  n  the  Executive  Order. 

It  has  t  Ben  determined  that  this  rule 
is  not  a  "  iignificant  regulatory  action" 
under  th«  terms  of  Executive  Order 
12866  an  i  is  therefore  not  subject  to 
0MB  rev  ew. 

VI.  Regu  atory  Flexibility  Act 

.    The  Re  julatory  Flexibility  Act  of 
1990,  wh  ch  requires  federal  agencies  to 
identify  \  otentially  adverse  impacts  of 
federal  re  gulations  upon  small  entities, 
does  not  ipply  to  this  rulemaking. 
Section  6  D4  of  the  Regulatory  FlexibiUty 
Act  requi  res  analyses  only  for  final  rules 
for  whicl  a  general  notice  of  proposed 
rulemaki:  ig  is  required.  As  discussed  in 
section  D  .  a  general  notice  of 


rulemaking  would  be  unnecessary  and 
impracticable  and,  thus,  is  not  required 
for  this  rule. 

VII.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C.  3501  et  seq.,  EPA 
must  obtain  Office  of  Management  and 
Budget  clearance  for  any  activity  that 
will  involve  collecting  substantially  the 
same  information  from  ten  or  more  non- 
Federal  respondents.  This  regulation 
does  not  impose  any  new  information 
requirements  or  contain  any  new 
information  collection  requirements  and 
will  result  in  no  change  in  the  reporting 
burden. 

List  of  Subjects  in  40  CFR  Part  600 

Environmental  protection. 
Administrative  practice  and  procedure. 
Energy  conservation.  Fuel  economy. 
Gasoline.  Imports,  Labeling,  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  30, 1993. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  600  of  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  600 
is  revised  to  read  as  follows: 

Authority:  Title  III  of  the  Energy  Policy 
and  Conservation  Act  of  1975,  Public  Law 
94-163,  89  Stat.  871,  Title  IV  of  the  National 
Energy  Conservation  Policy  Act  of  1978, 
Public  Law  95-619.  92  Slat.  3206.  Section 
371  of  the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993. 
Public  Law  103-182. 107  Stat.  2057. 

2.  Section  600.502-81  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§600.502-81     Definitions. 

(a)  *  •  * 

(1)  "Declared  value"  of  imported 
components  shall  be: 

(i)  The  value  at  which  components  are 
declared  by  the  importer  to  the  U.S. 
Customs  Service  at  the  date  of  entry  into 
the  customs  territory  of  the  United 
States,  or 

(ii)  With  respect  to  imports  into 
Canada,  the  declared  value  of  such 
components  as  if  they  were  declared  as 
imports  into  the  United  States  at  the 
date  of  entry  into  Canada,  or 

(iii)  With  respect  to  imports  into 
Mexico  (when  paragraph  {b)(3)  of  this 
section  applies),  the  declared  value  of 
such  components  as  if  they  were 
declared  as  imports  into  the  United 
States  at  the  date  of  entry  into  Mexico. 
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3.  Section  600.511-80  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1),  and  Cb)(2)  introductory  text, 
and  adding  new  paragraphs  (b)(3),  (b)(4) 
and  (b)(5)  to  read  as  follows: 

feoasil-M    Delarmlrwtion  of  dofneebe 
production. 

(a)  An  automobile  shall  be  considered 
domestically  produced  in  any  model 
year  if  it  is  included  v^thin  a 
domestically  produced  car  line  (car  line 
includes  station  wagons  for  purposes  of 
this  paragraph),  unless  the  assembly  of 
such  automobile  is  completed  in  Canada 
or  Mexico  and  such  automobile  is  not 
imported  into  the  United  States  prior  to 
the  expiration  of  30  days  following  the 
end  of  the  model  year.  For  purposes  of 
this  paragraph  a  car  line  will  be 
considered  domestically  produced  if  the 
following  ratio  is  less  than  0.25: 

(1)  The  sum  of  the  declared  value,  as 
defined  in  §600.502.  of  all  of  the 
imported  components  installed  or 
included  on  automobiles  produced 
within  such  a  car  Une  within  a  given 
model  year  plus  the  cost  of 
transportation  and  insuring  such 
components  to  the  United  States  port  of 
entry,  the  Mexican  port  of  entry  (when 
§600.511-80{b)(3)  applies),  or  the 
Canadian  port  of  entry  but  exclusive  of 
any  customs  duty,  divided  by 
***** 

(b)*  •  * 

(2)  For  automobiles  for  which 
paragraph  (b)(3)  of  this  section  does  not 
apply  pursuant  to  the  schedule  in 
paragraph  (b)(4).  components  shall  be 
considered  imported  unless  they  are 
either: 


(3)  For  automobiles  for  which  this 
paragraph  applies  pursuant  to  the 
schedule  in  paragraph  (b)(4)  of  this 
section,  components  shall  be  considered 
imported  unless  they  are  either: 

(i)  Wholly  the  growth,  Product,  or 
manufacture  of  the  United  States  and/or 
Canada  and/or  Mexico,  or 

(ii)  Substantially  transformed  in  the 
United  States  and/or  Canada  and/or 
Mexico  into  a  new  and  different  article 
of  commerce. 

(4)  Paragraphs  (b)(4)  (i)  through  (v)  of 
this  section  set  forth  the  schedule 
according  to  which  paragraph  (b)(3)  of 
this  section  applies  for  all  automobiles 
manufactured  by  a  manufacturer  and 
sold  in  the  United  States,  wherever 
assembled. 

(i)  With  respect  to  a  manufacturer  that 
initiated  the  assembly  of  automobiles  in 
Mexico  before  model  year  1992,  the 
manufacturer  may  elect,  at  any  time 
between  January  1, 1997,  and  January  1, 
2004,  to  have  paragraph  (b)(3)  of  this 
section  apply  to  all  automobiles  it 


manufactures,  beginning  with  the  model 
year  commencing  after  the  date  of  such 
election. 

(ii)  With  respect  to  a  manufacturer 
Initiating  the  assembly  of  automobiles 
in  Mexico  after  model  year  1991, 
paragraph  (b)(3)  of  this  section  shall 
apply  to  all  automobiles  it 
manufactures,  beginning  with  the  model 
year  commencing  after  January  1, 1994, 
or  the  model  year  commencing  after  the 
date  that  the  manufacturer  initiates  the 
assembly  of  automobiles  in  Mexico, 
whichever  is  later. 

(iii)  With  respect  to  a  manufacturer 
not  described  by  paragraph  (b)(4)  (i)  or 
(ii)  of  this  section  assembling 
automobiles  in  the  United  States  or 
Canada  but  not  in  Mexico,  the 
manufacturer  may  elect,  at  any  time 
between  January  1, 1997,  and  January  1, 
2004,  to  have  paragraph  (b)(3)  of  this 
section  apply  to  all  automobiles  it 
manufactures,  beginning  with  the  model 
year  commencing  after  the  date  of  such 
election,  except  that  if  such 
manufacturer  initiates  the  assembly  of 
automobiles  in  Mexico  before  making 
such  election,  this  paragraph  shall  not 
apply,  and  the  manufacturer  shall  be 
subject  to  paragraph  (b)(4)(ii)  of  this 
section. 

(iv)  With  respect  to  a  manufacturer 
not  assembling  automobiles  in  the 
United  States,  Canada,  or  Mexico, 
paragraph  (b)(3)  of  this  section  shall 
apply  to  all  automobiles  it 
manufactures,  begiiming  with  the  model 
year  commencing  after  January  1. 1994. 

(v)  With  respect  to  a  manufacturer 
authorized  to  make  an  election  under 
paragraph  (b)(4)  (i)  or  (iii)  of  this  section 
which  has  not  made  that  election  within 
the  specified  period,  paragraph  (b)(3)  of 
this  section  shall  apply  to  all 
automobiles  it  manufactures,  beginning 
with  the  model  year  commencing  after 
January  1.  2004. 

(5)  All  elections  under  paragraph 
(b)(4)  of  this  section  shall  be  made  in 
accordance  with  the  procedures 
established  by  the  Secretary  of 
Transportation  pursuant  to  15  U.S.C. 
2003{b)(2)(G)(iii). 
•        *        •        •        • 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  421 

[BPO-08»-fl 

RIN  0938-AFM 

Medicare  Program;  Revisions  to 
Crtterta  and  Standards  for  Evaluating 
Intermediaries  and  Carriers 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 

SUMMARY:  This  rule  issues  technical 
amendments  to  Medicare  regulations 
intended  to  simplify  and  improve  our 
system  for  evaluating  the  performance 
of  fiscal  intermediaries  and  carriers  in 
the  administration  of  the  Medicare 
program.  Currently,  we  evaluate 
intermediaries  using  performance 
criteria  and  standards  announced  in  an 
annual  notice  in  the  Federal  Register. 
We  are  clarifying  the  methodology  for 
establishing  these  criteria  and 
standards.  For  consistency,  we  establish 
comparable  regulation  requirements  for 
the  evaluation  of  carrier  performance. 

These  revisions  are  published  in 
accordance  with  sections  1816(f)  and 
1842(b)(2j  of  the  Social  Security  Act 
which  require  us  to  develop  standards, 
criteria,  and  procedures  to  evaluate  an 
intermediary's  or  carrier's  overall 
performance. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  February  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Pratt.  (410)  966-7403. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1816(a)  of  the  Social 
Security  Act  (the  Act),  public  or  private 
organizations  and  agencies  participate 
in  the  administration  of  Part  A  (Hospital 
Insurance)  of  the  Medicare  program 
under  agreements  with  the  Secretary  of 
Health  and  Human  Services  (HHS). 
These  agencies  or  organizations  are 
knowm  as  fiscal  intermediaries,  and  they 
perform  bill  processing  and  benefit 
payment  functions  for  the  Medicare 
program.  Under  section  1842(a)  of  the 
Act.  the  Secretary  is  authorized  to  enter 
into  contracts  with  carriers  to  fulfill 
various  functions  in  the  administration 
of  Part  B  (Supplementary  Medical 
Insurance)  of  the  Medicare  program. 
Beneficiaries,  physicians  and  suppliers 
of  the  services  submit  claims  to  these 
carriers  that,  in  turn,  make  appropriate 
payments. 
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Beginning  In  1980  for  intermediaries 
and  in  1981  for  carriers,  we  have  been 
evaluating  the  effectiveness  and 
efficiency  of  contractor  operations 
through  a  system  of  criteria  and 
standards  called  the  Contractor 
Performance  Evaluation  Program 
(CTEP). 

We  refer  to  the  performance 
requirements  we  use  to  evaluate  the 
performance  of  intermediaries  and 
carriers  in  meeting  their  contractual 
obligations  to  HCFA  in  our  regulations 
and  program  instructions  as  criteria  and 
standards.  When  we  developed  our 
regulations,  criteria  were  expected  to  be 
distinguished  horn  standards;  we 
intended  to  measure  broad 
categorizations  of  performance  using 
criteria  (42  CFR  421.120)  and  to 
measure  statistical  and  performance 
data  using  standards  (§421.122).  As 
planned,  a  contractor  had  to  be 
evaluated  by  and  pass  the  requirements 
of  the  criteria  before  we  evaluated 
contractor  performance  using  statistical 
standards.  However,  in  practice,  the 
standards  have  been  used  to  measure  a 
contractor's  compliance  with  the 
requirements  of  me  criteria.  The 
separate  reliance  on  statistical  standards 
diminished  and  we  have  developed  a 
CPEP  under  which  standards  are  used  to 
measure  the  performance  of  specific 
activities  in  a  defined  criteria  instead  of 
"statistical"  standards. 

n.  Summary  of  the  Proposed  Rule 

On  December  3, 1992.  we  published 
in  the  Federal  Register  (57  FR  57125)  a 
proposed  rule  describing  technical 
revisions  we  proposed  to  make  to 
Medicare  regulations  in  order  to 
simplify  and  improve  our  system  for 
evaluating  the  performances  of  fiscal 
intermediaries  and  carriers  in  the 
administration  of  the  Medicare  program. 
These  technical  revisions  are  necessary 
to  bring  our  regulations  up  to  date  with 
our  actual  use  of  criteria  and  standards 
in  performance  evaluations. 

m  the  preamble  to  the  proposed  rule 
we  described  how  the  reUanca  on 
statistical  standards  diminished  and 
that  current  "standards"  are  used  to 
measure  the  performance  of  specific 
activities  in  a  defined  criterion.  That  Is. 
measurement  and  evaluation  using 
criteria  and  standards  have  evolved  into 
a  one-step  process.  In  addition,  we 
noted  that  certain  functions  that  were 
Included  in  the  original  planned 
evaluation  structure  have  been 
transferred  to  more  appropriate  review 
activities.  We,  therefore,  propoeed  to 
amend  §§421.3, 421.1120)),  421.11B(b) 
and  421.122  to  delete  refiarnioe  to 
statistical  standards  and  to  replace  die 
general  standards  for  the  areas  evaluated 


formerly  by  statistical  standards  with  a 
general  explanation  of  the  areas 
evaluated  by  performance  standards. 

We  also  mentioned  in  the  proposed 
rule  that  our  regulations  do  not  contain 
requirements  relating  to  meastirement  of 
carrier  performance  that  are  parallel  to 
those  forkntermediaries.  For 
consisteiicy,  we  proposed  to  establish  a 
new  §  421.201,  "Performance  Criteria 
and  Standards,"  that  would  measure 
and  evaluate  carrier  performance  of 
functional  responsibihties,  such  as, 
accurate  knd  timely  processing  of 
claims,  responsiveness  to  beneficiaries', 
physicians'  and  suppUers'  concerns, 
and  proper  management  of 
administtative  fimds. 

We  prdposed  to  base  performance 
criteria  and  standards  on  the  experience 
of  carriers  nationwide,  changes  in 
carrier  operations  due  to  fiscal 
constraints,  and  our  objectives  in 
achieving  better  performance.  Before  the 
beginning  of  each  CPEP  evaluation 
perod,  we  would  publish  the 
performance  criteria  and  standards  as  a 
notice  injthe  Federal  Register. 

We  also  announced  that  we  would 
add  a  new  §421.203,  "Carrier's  failure 
to  perforfi  efficiently  and  effectively," 
to  enilaih  the  adverse  action  that  may 
be  taken  by  the  Secretary  if  the  carrier 
fails  to  nieet  criteria  and  standards 
specified  at  §  421.201.  The  content  is 
parallel  ^  §  421.124,  which  applies  to 
intermediaries.  This  new  §  421.203  does 
not  add  or  change  carrier  obUgations.  It 
merely  codifies  in  regulations  a 
provision  specific  to  carriers  that  has 
oeen  in  sRect  since  Public  Law  98-369. 

m.  Anal;  rsis  of  and  Response  to  Public 
Couunen  x 

We  rec  aived  10  timely  items  of 
correspoi  idence  in  response  to  the 
Decemb^  3, 1992  proposed  rule.  The 
commenjs  were  from  intermediaries, 
carriers,  contractor  advocacy  groups, 
and  provider  advocacy  groups.  A 
summary  of  the  comments  and  the 
Department's  responses  follow: 

Comm  mt:  Several  commenters 
8uggeste(  that  a  process  be  developed 
by  HCFA  for  receiving  comments, 
complaii  ts,  or  problems  with  carrier 
performs  ace  by  physicians  or 
professio  aal  organizations  and  that  the 
informat  on  generated  by  this  process  be 
included  in  the  overall  performance 
evaluaticfn  of  a  carrier. 
Response:  Beginning  in  Fiscal  Year 
~^A  will  review  both 
jiaries'  and  carriera'  efforts  to 
stomer  satisfaction  through 
customer  satisfaction  surveys, 
the  National  Physician 
suits  of  the  surveys  will  be 
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used  to  establish  performance  data  on 


customer  satisfaction  and  to  identify 
areas  in  need  of  improvement  The 
results  will  be  simimarized  for 
publication  in  the  report  of  contractor 
performance. 

Comment:  A  number  of  the 
commenters  befieve  that  certain  of  our 
proposed  changes  at  §§  421.124  and 
421.203  are  unnecessary.  Those  changes 
would  allow  the  Secretary  to  take 
adverse  action  if  an  intermediary  or 
carrier  exceeds  the  amount  the  Secretary 
finds  to  be  reasonable  and  adequate  to 
meet  the  costs  which  must  be  incurred 
by  an  efficiently  and  economically 
operated  intermediary  or  carrier, 
notwithstanding  whether  the 
intermediary  or  carrier  meets  the 
published  criteria  and  standards.  Both 
the  intermediary  and  carrier  contracts 
currently  have  a  provision  to  allow  the 
Secretary  to  request  a  committee  of  the 
contractora  to  assist  in  efforts  to  effect 
improvements  in  the  high  cost 
contractor's  performance.  In  addition, 
the  current  Contractor  Performance 
Evaluation  Program  (CPEP)  contains 
meastires  on  contractor  costs.  If  a 
contractor  fails  to  meet  the  appUcable 
criteria,  its  CPEP  score  is  reouced 
accordingly. 

Response:  We  do  not  agree  that  the 
propoiised  changes  are  unnecessary.  This 
section  of  the  regulation  would 
authorize  us  to  take  adverse  action  for 
deficient  performance  of  a  function  not 
specifically  evaluated  by  CPEP. 
Currently.  CPEP  only  measures 
contractor  performance  in  meeting  the 
approved  budget  and  the  contractor's 
relative  standing  among  similar 
contractors.  Moreover,  beginning  in  FY 
1993.  CPEP  eliminated  the  concept  of 
passing/failing  the  overall  evaluation. 
Passing/failing  now  is  determined  on  a 
standard  by  standard  basis.  For 
example,  if  a  contractor  fails  to  meet  the 
approved  budget,  it  will  fail  one 
standard  in  CPEP,  not  the  entire  CPEP. 
Thus,  despite  CPEP.  the  authority  to 
take  adverse  contract  action  against  high 
cost  intermediaries  and  carriers  is 
necessary.  As  the  commenters  note, 
current  contracts  allow  the  Secretary  to 
request  a  conunittee  of  the  contractora  to 
assist  in  efforts  to  effiect  improvements 
in  the  high  cost  contractor's 
performance.  The  proposed  regulatory 
change  allows  us  to  take  the  next  logical 
step  in  the  event  efforts  to  effect 
improvement  have  felled.  We  will  have 
auUiority  to  take  adverse  action  based 
on  continued  high  cost  performance. 

Comment:  Several  commentera 
stressed  that  the  proposed  §  421.124  and 
§  421.203  were  vague.  They  asked  that 
HCFA  further  define  "reasonable" 
amount,  and  how  and  vrhen  high  coat 
would  be  calculated. 
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Response:  We  believe  that  the 
provisions  at  §  421.124  and  §421.203 
are  clear  and  straightforward.  It  is  our 
responsibility  to  consider  the  funding 
levels  that  are  reasonable  and  adequate 
to  meet  the  costs  incurred  by  an 
efficiently  and  economically  operated 
contractor.  To  address  this 
responsibility,  we  develop  unit  cost 
targets  for  each  contractor  prior  to  the 
start  of  every  fiscal  year.  These  unit  cost 
tai:gets  are  forwarded  to  the  HCFA 
regional  offices  as  part  of  the  Budget 
and  Performance  Raquirements  (BPRs) 
package  and  represent  the  benchmark 
for  the  negotiations  between  the 
regional  offices  and  the  contractors. 

We  believe  that  the  composition  of  a 
contractor's  workload  (for  example, 
number  of  hospital  inpatient  bills  versus 
number  of  outpatient  bills  or  laboratory 
bills,  etc.)  is  an  important  factor  in  the 
amount  of  costs  it  incura  since  some 
claims  are  inherently  moce  problematic 
and  difficult  to  resolve.  In  order  to  give 
foil  consideration  of  each  contractor's 
unique  situation,  we  ciurently  apply  a 
"complexity  index"  to  develop  toe 
BPRs'  unit  cost  targets.  This 
methodology  allows  us  to  correlate  the 
contractor's  costs  with  its  individual 
workload  composition.  The  use  of  the 
complexity  index  allows  us  to  identify 
the  contractors  tvhose  unit  costs  appear 
to  be  out  of  proportion  to  the  type  and 
medium  (electronic  versus  haidcopy)  of 
workload  they  must  process. 

Use  of  the  complexity  index 
methodology  allows  us  to  evaluate  each 
contractor's  costs  with  hill 
consideration  of  its  unique  workload 
mix  and  within  the  national  forum  of  its 
peers.  In  this  way,  we  identify  our  high 
cost  contractora.  However,  since  the  use 
of  the  complexity  index  methodology  is 
an  administrative  tool  to  identify 
contractora  %vith  aberrant  costs  and  can 
be  changed  or  modified  as  required,  we 
do  not  believe  it  necessary  to  outline 
this  methodology  in  the  regulation. 

Cbnunent:  Several  commentera  stated 
that  the  proposed  §§  421.124(a)  and 
421.203(a)  on  hi^  cost  contractora  do 
not  specify  the  types  of  adverse  action 
we  may  take  on  the  grounds  of  excessive 
cost  Cootracton  are  uncertain  about 
how  we  would  go  about  the  process  of 
applying  sanctions  and  what  these 
sanctions  might  be. 

Response:  Adverse  contract  actions 
are  hsted  in  §§  421.124(a)  and 
421.203(a)  of  the  proposed  regulation, 
but  we  are  not  limited  to  those.  Adverse 
contract  actions  are  further  defined  in 
the  intermediary  and  carrier  «w"vfi 
Issuances  released  within  the  HCFA 
Program  Manual  iaatianoaa  Syifeam. 
which  contain  die  details  of  tke  CPEP. 
Adverse  actions  cangs  in  aeireiHy 


commensurate  mth  relative 
performance  and  iiKduda,  but  are  not 
limited  to.  such  actions  as.  Rsgiooal 
Office  Letter  of  Admonition;  Central 
Office  Letter  of  Admonition;  deletion  of 
the  automatic  renewal  ciausa  from  the 
contract  without  performance  goals 
established;  deletion  of  the  automatic 
renewal  clause  from  the  contract  wtth 
performance  goals  established;  limited 
contract  automatic-renewal  clause  and 
provision  for  termination  upon  90  days 
notice:  reduction  in  territory  or  "carve- ' 
out";  non-renewal;  and  termination. 

Comment:  A  commenter  was  unsure 
whether,  if  HCFA  does  not  publish  the 
CPEP  standards  during  a  fiscal  year, 
there  would  be  no  performance 
evaluation  for  that  year  or  whether  the 
previous  year's  CPEP  would  apply. 

Response:  In  general  the  evaluation 
period  whi{:h  the  criteria  and  standards 
measure  is  the  Federal  fiscal  year.  We 
make  every  effort  to  publish  the  criteria 
and  standards  prior  to  the  beginning  of 
the  Federal  fiscal  year,  that  is,  October 
1st.  If  we  do  not  publish  a  Federal 
Register  notice  before  the  new  fiscal 
year  begins,  readere  may  presume  that 
until  and  unless  notified  otherwise,  the 
criteria  and  standards  which  were 
previously  in  effect  remain  in  effect 
When  a  new  CPEP  is  published,  it 
usually  appUes  to  a  prospective  period, 
as  stated  in  the  Federal  Register  notice. 

Comment:  One  oommenter  states  that 
contractora  participate  in  pilot  projects 
which  may  involve  additional  fonding 
from  HCFA.  They  assume  this 
"additional  funding"  would  not  be 
considered  as  "excessively  hi^  costs". 

Response:  We  encourage  contractora 
to  participate  in  pilot  projects  which 
may  result  in  improved  quality,  service 
or  efficiency  in  the  administration  of  the 
Medicare  program.  Where  a  contractor's 
participation  in  a  pilot  study  or  program 
adversely  affects  Its  performance 
evaluation,  appropriate  adjustments  are 
made  to  mitigate  the  impact  of  the  pilot 
study  or  program. 

Comment:  One  commenter 
recommends  that  HCFA  not  base  criteria 
and  standards  on  the  sliding  scale  of 
available  funding  but  on  true 
expectations  of  performance  and 
therefore  delete  "changes  in  fiscal 
operations  due  to  fiscal  constraints"  as 
a  oasis  for  developing  criteria  and 
standards. 

Response:  Each  year  the  specific 
standards  are  revised  and  developed  in 
concert  with  the  specific  budget  and 
performance  requ^roents,  because  that 
is  the  fiscally  responsible  approach  to 
develop  uniform  and  feir  peribrmanoe 
standards  fw  the  Medicare  contractor 
community.  We  will  oontioae  to 


develop  standards  in  conjunction  widi 
budget  and  performance  requirements. 

Comment:  One  oommenter-  notes  thai 
§§421.124  and  421.203  do  not  mdude 
the  contract's  provision  for  an  extension 
of  tlie  contract,  subfect  to  cost 
limitations. -lliis  «rauld  deprive  high 
cost  contractors  of  the  formal 
opportimity  to  choose  between 
acceptinc  limits  on  their  reimbursable 
costs  and  losing  their  Medicare 
contracts. 

Response:  The  contract  allows  us  to 
offer  a  high  cost  contractor  the  option  of 
submitting  a  lower  budget  or  losing  its 
Medicare  contract.  Sections  421.124  and 
421.203  would  give  us  the  authority  to 
determine  the  amount  which  is 
reasonable  and  adequate  to  efficiently 
and  economically  operate  as  an 
intermediary  and  carrier.  If  we 
determine  that  we  cannot  afford  to 
contract  with  high  cost  intermediaries 
or  carriers,  we  may  consider  appropriate 
adverse  cootraa  action. 

IV.  Provisions  of  the  Final  Rule 

Based  on  our  review  of  the  coramenls 
submitted,  we  are  making  no 
substantive  changes  to  the  proposed 
revisions  to  the  rules  affecting  criteria 
and  standards  for  evaluating 
intermediaries  and  carriers  as  published 
on  December  3.  1992.  (57  FR  233).  Only 
minor  editorial  and  technical  revisions 
have  been  made  to  the  proposed  rules. 

List  of  Subiects  In  42  CFR  Part  421 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  421  is  amended  as  set 
forth  below: 

PART  421-4NTERMEOIARiE$  ANO 
CARRIERS 

1.  The  authority  citation  for  part  421 
continues  to  read  as  follows: 

Authority:  Seer  1102. 1815. 1816. 1833. 
1834(a)  and  (h).  1842. 1861(uJ.  1871. 1874. 
and  1875  of  the  Social  Security  Act  (42 
U.S.C  1302. 1395g.  1395h.  139SI.  1395ni{a] 
and  (hi,  1395u.  1395x(u).  1395hh.  1395Lk. 
and  139511).  and  42  U.SC.  139,sb-1. 

2.  Section  421.3  is  revised  to  read  aa 
follows: 


1421.3 

Intermediary  mems  an  entity  that  has 
a  contract  with  HCFA  to  determine  and 
make  Medicare  payments  for  Part  A  or 
Part  B  benefits  payable  on  a  cost  basis 
(or  under  the  Prospective  Payment 
System  for  hospitals)  and  to  perform 
other  related  functions.  For  purposes  of 
designating  regional  or  alternative 
regional  intermediaries  for  home  hnalth 


agencies  and  of  designating 
intennediaries  for  hospices  under 
§  421.117  as  well  as  for  applying  the 
performance  criteria  in  §  421.120  and 
the  performance  standards  in  §  421.122 
and  any  adverse  action  resulting  from 
such  application,  the  term  intermediary 
also  means  a  Blue  Cross  Plan  which  has 
entered  into  a  subcontract  approved  by 
HCFA  with  the  Blue  Cross  and  Blue 
Shield  Association  to  perform 
intermediary  functions. 

1421.112    [AmendMl] 

3.  In  §421.112(b].  "statistical 
standards"  is  revised  to  read 
"performance  standards". 

1421.118    [Amwutod] 

4.  In  §421. 118(b)  "statistical 
standards"  is  revised  to  read 
"performance  standards". 

5.  Section  421.122  is  revised  to  read 
as  follows: 

§  421 .1 22    Perfonnanc*  atandanto. 

(a)  Development  of  standards.  In 
addition  to  the  performance  criteria 
(§421.120).  HCFA  develops  detailed 
performance  standards  for  use  in 
evaluating  intermediary  performance 
which  may  be  based  on  historical 
performance,  application  of  acceptable 
statistical  measures  of  variation  to 
nationwide  intermediary  experience 
during  a  base  period,  or  changing 
program  emphases  or  requirements. 
These  standards  are  also  developed 
considering  intermediary  experience 
and  evaluate  the  specific  requirements 
of  each  functional  responsibility  or 
criterion. 

(b)  Factors  beyond  intermediary's 
control.  To  identify  measurable  factors 
that  significantly  affect  an 
intermediary's  performance,  but  that  are 
not  within  the  intermediary's  control, 
HCFA  will— 

(1)  Study  the  performance  of 
intermediaries  during  the  base  period, 
and 

(2)  Consider  the  noncontroUable 
factors  in  developing  performance 
standards. 

(c)  Publication  of  standards.  The 
development  and  revision  of  standards 
for  evaluating  intermediary  performance 
is  a  continuing  process.  Therefore, 
before  the  beginning  of  each  evaluation 
period,  which  usually  coincides  with 
the  Federal  fiscal  year  period  of  October 
l-September  30,  HCFA  publishes  the 
performance  standards  as  part  of  the 
Federal  Register  notice  describing  the 
performance  criteria  issued  under 

§  421.120(c).  HCFA  may  not  necessarily 
publish  the  criteria  and  standards  every 
year.  HCFA  interprets  the  statutory 
phrase  "before  the  beginning  of  each 


evalua  ion  period"  as  allowing 
publia  tion  of  the  criteria  and  standards 
after  th  b  Federal  fiscal  year  begins,  as 
long  aa  the  evaluation  period  of  the 
intenni  idiaries  for  the  new  criteria  and 
standai  ds  begins  after  the  publication  of 
the  not  ce. 

6.  Se  nion  421.124  is  revised  to  read 
as  folk  ws: 

f421.1M    Intwnwdtary'afallijrctepwfonn 
sfflddi  ly  Mid  cffacUvdy. 

(a)  Fi  ilure  by  an  intermediary  to  meet, 
or  to  di  monstrate  the  capacity  to  meet, 
the  crit  aria  or  standards  specified  in 

§§  421. 120  and  421.122  may  be  grounds 
for  adv  )rse  action  by  the  Secretary  or  by 
HCFA,  such  as  reassignment  of 
providi  irs,  offer  of  a  short-terra 
agreem  mt,  termination  of  a  contract,  or 
non-rei  lewal  of  a  contract.  If  an 
intermi  idiary  meets  all  criteria  and 
standai  ds  in  its  overall  performance,  but 
does  not  meet  them  with  respect  to  a 
specific  provider  or  class  of  providers, 
HCFA  may  reassign  that  provider  or 
class  of  providers  to  another 
intermAdiary  in  accordance  with 
§421.l|l4. 

(b)  Iq  addition,  notwithstanding 
whethelr  an  intermediary  meets  the 
criteriaiand  standards,  if  the  cost 
incurrad  by  the  intermediary  to  meet  its 
contractual  requirements  exceeds  the 
amount  which  HCFA  finds  to  be 
reason(  ble  and  adequate  to  meet  the 
cost  wl  ich  must  be  incurred  by  an 
efficiet  tly  and  economically  operated 
intermi  diary,  those  high  costs  may  also 
be  grou  nds  for  adverse  action. 

7.  In  bubpart  C  a  new  §  421.201  is 
added  to  read  as  follows: 

§  421 .21 1    P«rf ormanc*  critaria  and 
standar  to. 

(a)  A  ^plication  of  performance 
chteric^and  standards.  As  part  of  the 
carrier  fevaluations  mandated  by  section 
1842(b[(2)  of  the  Act,  HCFA  periodically 
assessw  the  performance  of  carriers  in 
their  Medicare  operations  using 
perforijance  criteria  and  standards. 

(1)  The  criteria  measure  and  evaluate 
carrier  performance  of  functional 
responsibilities  such  as — 

(i)  Accurate  and  timely  payment 
determinations; 

(ii)  Responsiveness  to  beneficiary, 
physician,  and  supplier  concerns;  and 

(iii)  Froper  management  of 
adminfttrative  funds. 

(2)  Ine  standards  evaluate  the  specific 
requireknents  of  each  functional 
responsibility  or  criterion. 

(d)  ^sis  for  criteria  and  standards. 
HCFA  bases  the  performance  criteria 
and  standards  on — 

(1)  hiationwide  carrier  experience; 

(2)  Changes  in  carrier  operations  due 
to  fiscal  constraints;  and 


(3)  HCFA's  objectives  in  achieving 
better  performance. 

(c)  Publication  of  criteria  and 
standards.  Before  Uie  beginning  of  each 
evaluation  period,  which  usually 
coincides  with  the  Federal  fiscal  year 
period  of  October  1-September  30, 
HCFA  publishes  the  performance 
criteria  and  standards  as  a  notice  in  the 
Federal  Register.  HCFA  may  not 
necessarily  publish  the  criteria  and 
standards  every  year.  HCFA  interprets 
the  statutory  phrase  "before  the 
beginning  of  each  ev\luation  period"  as 
allowing  publication  of  the  criteria  and 
standards  after  the  Federal  fiscal  year 
begins,  as  long  as  the  evaluation  period 
of  the  carriers  for  the  new  criteria  and 
standards  begins  after  the  publication  of 
the  notice. 

8.  A  new  §  421.203  is  added  to  read 
as  follows: 

S  421 .203    Carrlar'a  fallur*  to  pwfonn 
•ffloiantly  and  aflaetivwiy. 

(a)  Failure  by  a  carrier  to  meet,  or 
demonstrate  the  capacity  to  meet,  the 
criteria  and  standards  specified  in 
§421.201  may  be  grounds  for  adverse 
action  by  the  Secretary,  such  as  contract 
termination  or  non-renewal. 

(b)  Notwithstanding  whether  or  not  a 
carrier  meets  the  criteria  and  standards 
specified  in  §421.201,  if  the  cost 
incurred  by  the  carrier  to  meet  its 
contractual  requirements  exceeds  the 
amount  that  HCFA  finds  to  be 
reasonable  and  adequate  to  meet  the 
cost  which  must  be  incurred  by  an 
efficiently  and  economically  operated 
carrier,  those  high  costs  may  also  be 
grounds  for  adverse  action. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  October  20, 1993. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  December  2, 1993. 
Donna  E.  Shalala, 
Secretary. 
IFR  Doc.  94-63  Filed  1-5-94;  8:45  am) 
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42  CFR  Part  493 

[HSO-210-FC] 

Medicare,  Medicaid  and  CLIA 
Programs;  Personr)el  Requirements  for 
Cytotechnologistt 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  and  Public 
Health  Service  (PHS),  HHS. 
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ACTION:  Final  Rule  with  Comment 
Period. 

SUMMARY:  This  rule  amends  certain 
personnel  requirements  for 
cytotechnologists  that  perform  testing  in 
laboratories  subject  to  the  requirements 
of  the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA).  We  are 
providing  an  adequate  period  of  time  for 
individuals  to  gain  the  necessary  2  years 
experience  performing  cytology  testing 
which  is  currently  included  in  two  of 
the  provisions  for  qualifying  as  a 
cytotechnologist.  Also,  we  are  extending 
the  time  for  individuals  to  either  meet 
the  educational  qualifications  by  virtue 
of  completing  training  in  an  approved 
cytotechnology  training  program  or  be 
certified  by  an  approved  organization. 
We  are  making  these  changes  to  prevent 
the  loss  of  qualified  personnel  in  the 
field  of  cytotechnology. 
DATES:  These  regulations  are  effective 
on  January  6. 1994.  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  March  7, 1994. 
ADDTlESSES:  Mail  an  original  and  3 
copies  of  comments  to  the  following 
address:  ■ 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  HSQ-210-FC, 
P.O.  Box  26676,  Baltimore,  MD  21207. 
If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
MD  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  transmissions.  In  commenting, 
please  refer  to  file  code  HSQ-210-FC. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309--G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Wiseman,  (410)  597-5906. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  28, 1992,  we  published 
in  the  Federal  Register  at  57  FR  7002, 
rules  that  set  forth  the  test  performance 
requirements  for  laboratories  that  are 


subject  to  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA).  We  subsequently  published  in 
the  Federal  Register  a  related  rule 
(January  19,  1993  (58  FR  5215))  that 
made  technical  corrections  and 
addressed  immediate  concerns  raised  by 
some  of  the  approximately  16,000 
comments  on  the  publication  of  the 
February  28  regulations.  This  rule 
responds  to  concerns  raised  by  some  of 
the  commenters  and  pertains  to  limited 
aspects  of  the  CLIA  requirements:  The 
period  of  time  during  which  an 
individual  who  needs  2  years 
experience  as  a  cytotechnologist  is 
allowed  to  earn  that  experience,  and  the 
period  of  time  that  a  person  may  either 
obtain  appropriate  training  in  a  school 
approved  by  the  Commission  on  Allied 
Health  Education  and  Accreditation 
(CAHEA)  or  be  certified  by  an 
organization  approved  by  HHS. 

The  February  28,  1992  CLL\ 
regulations  represented  establishment  of 
uniform  personnel  standards  for 
cytotechnologists  for  all  laboratories 
offering  cytology,  regardless  of  location. 
Prior  to  these  regulations,  individuals 
working  in  hospital  cytology 
laboratories  that  were  not  licensed 
under  the  Clinical  Laboratory 
Improvement  Act  of  1967  to  test      * 
specimens  in  interstate  commerce  were 
not  subject  to  Federal  personnel 
qualification  requirements  for 
cytotechnologists.  In  addition, 
individuals  employed  in  cytology 
laboratories  that  were  not  approved  to 
participate  in  the  Medicare  or  Medicaid 
program  were  not  subject  to  Federal 
requirements,  including  personnel 
requirements. 

In  the  preamble  to  the  February  28, 
1992  regulations,  we  stated  that  in 
developing  the  personnel  standards  for 
cytotechnologists,  it  was  not  our 
intention  to  put  out  of  work  individuals 
currently  employed  as 
cytotechnologists.  Our  aim  was  to 
provide  qualification  standards  tliat 
would  ensure  quality  of  service  and  be 
in  the  best  interest  of  the  public  health. 
Recognizing  the  existing  shortage  of 
laboratory  personnel,  particularly 
cytotechnologists,  we  stated  that  we 
were  e.xpanding  the  qualification 
requirements  to  allow  individuals 
additional  methods  of  qualifying.  We 
stated,  "In  our  opinion,  many 
individuals  currently  working  in 
laboratories,  as  a  function  of  their 
employment,  have  gained  valuable 
experience  in  testing  operations.  In  most 
instances  in  this  rule,  we  are 
acknowledging  the  value  of  this 
experience,  by  allowing  those 
individuals,  who  do  not  meet  the 
qualification  requirements  in  these 


regulations,  to  continue  their  laboratory 
employment  while  acquiring  the 
education  or  training  necessary  to  meet 
the  requirements.  The  net  effect  of  the 
personnel  standards  will  be  to  permit  a 
preponderance  of  personnel  presently 
working  in  laboratories  to  continue  their 
employment  while  they  are  updating 
their  credentials  to  meet  the  national 
standards  for  laboratory  personnel 
specified  in  this  rule."  (57  FR  7083) 

To  §493.1483.  Standard: 
Cytotechnologist  Qualifications,  we 
added  several  alternative  qualification 
standards  for  cytotechnologists  with 
education  or  experience  requirements 
that  had  to  be  met  by  the  effective  date 
of  the  regulations  (September  1,  1992)  or 
by  a  specified  later  date.  To  the  previous 
Federal  requirements,  we  added  at 
§  4g3.1483(b)(4)  a  current  work 
experience  requirement  that  had  to  be 
met  by  September  1,  1992.  which  was 
applicable  to  those  individuals  who 
received  their  cytotechnology  traming 
and  acquired  their  work  experience 
prior  to  January  1. 1969.  At 
§  493.1483(b)(5),  we  added  a  new 
provision  requiring  current  work 
experience  by  September  1,  1993,  m 
addition  to  requiring  on  or  before 
September  1, 1994,  that  individuals 
either  complete  their  cytotechnology 
training  in  an  approved  school  or  be 
certified  in  cytotechnology  by  an 
organization  approved  by  HHS. 

II.  Revisions  to  the  Rules 

We  have  now  determined  that  we  did 
not  provide  sufficient  time  for 
cytotechnologists  to  meet  current 
standards.  Without  prior  notification, 
the  February  28, 1992  rule  required 
individuals,  who  obtained  their 
education  and  training  prior  to  January 
1, 1969,  6  months  to  acquire  2  years  of 
current  work  experience.  Also, 
individuals,  who  trained  outside  of  the 
United  States,  were  given  1  year  and  6 
months  to  fulfill  the  requirement  of  2 
years  for  current  work  experience  in  the 
United  States.  Therefore,  we  are  revising 
the  dates  originally  published  in  the 
February  28,  1992  rule  at  §  493.1483(b) 
(4)  and  (5)  concerning  personnel 
requirements  for  cytotechnologists  who 
qualified  under  Federal  regulations  and 
for  individuals  who  trained  outside  of 
the  United  States.  Based  on  public 
concern  and  our  analysis  of  anticipated 
availability  of  qualified  individuals,  we 
are  revising  our  regulations  to  allow  all 
individuals  2  full  years  from  September 
1, 1992,  the  effective  date  of  our 
personnel  requirements,  to  gain  the 
necessary  experience  to  qualify  under 
the  regulations. 

Accordingly,  in  §493. 1483(b)(4),  we 
are  revising  the  date  from  September  1 . 
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1992  to  September  1. 1994,  to  enable  a 
previously  qualified  cytotechnologist  to 
continue  working  without  interruption 
and  obtain  the  necessary  work 
experience.  In  §  493.1483(b)(5)(i),  we  are 
similarly  revising  the  date  from 
September  1, 1993  to  September  1, 1994 
to  allow  an  individual  trained  outside 
the  United  States  and  an  individual  who 
does  not  meet  the  other  qualification 
standards  an  opportunity  to  obtain  the 
2  years  of  slide  examination  experience 
within  the  United  States. 

As  a  technical  revision  to  our  rules, 
we  note  that  §  493.1483(b)(5)(ii) 
provides  that  an  individual  qualifying 
as  a  cytotechnologist  must,  on  or  before 
September  1, 1994,  have  either 
graduated  from  a  school  of 
cytotechnology  approved  by  the  CAHEA 
or  be  certified  by  an  organization 
approved  by  the  Department.  It  is 
possible  that  the  CAHEA  may  cease  to 
function  as  an  accrediting  organization 
before  the  Department  has  recognized 
any  alternative  certifying  organization. 
In  order  to  prevent  the  possibility  that 
individuals  will  not  have  2  full  years  to 
be  certified  by  an  approved  certifying 
organization,  we  are  extending  the  date 
from  September  1, 1994  to  September  1, 
1995.  This  will  allow  time  for  the 
Department  to  recognize  orgaiuzations 
that  certify  cytology  personnel  and 
minimize  the  loss  of  currently  employed 
individuals  at  a  time  when  there  is  an 
existing  shortage  of  quaUfied  cytology 
personnel. 

We  are  also  making  a  conforming 
cliange  to  §  493.1483(b)(1)  to  provide 
that  a  school  of  cytotechnology  must  be 
accredited  by  CAHEA  "or  other 
organization  approved  by  HHS." 

III.  Waiver  of  Proposed  Ralemaking 
and  Delay  of  Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
proposed  requirements.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

We  believe  that  these  revisions  are 
essential  to  the  effective  implementation 
of  the  CLIA  program,  and  to  delay  the 
effective  date  would  potentially  disrupt 
public  access  to  laboratory  services, 
unnecessarily  expose  laboratories  to 


greater  costs  than  are  needed  to  help 
assure  quality  testing,  and  create 
unnecc  ssary  confusion  among 
laborat  Dries  in  understanding  the 
standa  ds  they  must  meet.  Without 
immec  ate  revision  of  the  regulations, 
we  bel  eve  there  may  be  shortages  of 
cytotec  inologists  in  some  areas 
resultii  tg  in  limited  access  to  cytology 
service  i.  Therefore,  we  believe  it  is 
contrai  y  to  the  public  interest  to  go 
throng  I  a  notice-and-comment 
proced  ore,  and  we  find  good  cause  to 
waive  I  he  notice  of  proposed 
rulema  cing  and  to  issue  this  final  rule 
on  an  i  iterim  basis.  For  these  same 
reason! ,  we  find  there  is  good  cause  to 
dispen  «  with  a  delayed  effective  date  of 
these  rtgulations.  Although  the 
regulations  are  final  and  effective  on  the 
date  of  publication,  we  are  providing  a 
60-day  period  for  public  comment. 

rv.  Rej  ulatory  Impact  Statement 

We  f  snerally  prepare  a  regulatory 
flexibl!  ity  analysis  that  is  consistent 
with  tl  8  Regulatory  Flexibility  Act 
(RFA)  5  U.S.C.  601  through  612)  unless 
the  Sec  retary  certifies  that  a  final  rule 
will  no  t  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities .  For  purposes  of  the  RFA,  all 
laborat  )ries  are  considered  to  be  small 
entitle) .  Individuals  and  States  are  not 
includi  d  in  the  definition  of  a  small 
entity. 

Also  section  1102(b)  of  the  Act 
require  s  the  Secretary  to  prepare  a 
regulat  }ry  impact  analysis  if  a  final  rule 
may  hs  ve  a  significant  impact  on  the 
operatijons  of  a  substantial  number  of 
small  rtiral  hospitals.  This  analysis  must 
confon  a  to  the  provisions  of  section  604 
of  the  ]  PA.  For  purposes  of  section 
1102(b  of  the  Act,  we  define  a  small 
rural  h  ispital  as  a  hospital  that  is 
locatec  outside  of  a  Metropolitan 
Statist!  ::al  Area  and  has  fewer  than  50 
beds. 

This  final  rule  with  comment  period 
revises  personnel  requirements  for 
cytotec  hnolcgists  by  extending  the  dates 
by  whi  :h  they  must  meet  the 
qualifii  ation  requirements.  We  are 
unable  to  quantify  the  number  of 
indivic  uals,  laboratories,  or  rural 
hospitf  Is  affected  by  this  rule.  In  the 
laborat  >ry  industry  generally,  recent 
survey  i  indicate  that  80  percent  of  U.S. 
laborat  sries  have  experienced  a  shortage 
of  tech  lical  personnel.  A  shortage  of 
cytotec  hnolcgists  throughout  the  United 
States  Las  been  demonstrated  through 
anecdotal  studies  of  wages  and  vacancy 
rates.  Recording  to  the  American 
Hospittl  Association's  1991  Survey  of 
Human 
equiva 


for  cyt(  itechnologists  in  hospital 


Resources,  there  was  a  full-time 
ent  vacancy  rate  of  12.2  percent 


laboratories.  The  siirvey  also  reported 
that  more  than  60  days  were  required  to 
fill  almost  two-thirds  of  the  full-time 
vacancies.  The  average  length  of  time 
required  to  fill  approximately  half  of  the 
full-time  vacancies  was  over  90  days. 
This  scarcity  level  existed  prior  to  the 
imposition  of  Federal  personnel 
standards  that  might  lead  to  lesser 
numbers  of  qualified  cytotechnologists. 

In  the  absence  of  a  registry  that 
indicates  the  actiial  number  of 
cytotechnologists,  their  employment 
and  age  distribution,  the  amount  and 
type  of  work  they  do,  and  the  specific 
number  of  individuals  that  meet  all  the 
qualifications  except  the  two  years' 
experience,  we  cannot  determine  the 
cause  of  this  shortage  or  predict  when 
the  shortage  will  end.  Based  on  data 
projections  from  the  Census  Bureau  and 
the  National  Health  Interview  Survey, 
the  demand  for  Pap  smears  in  women 
18  and  older  was  nearly  79  million  in 
1992  and  is  expected  to  increase.  If 
there  is  an  existing  shortage  of 
personnel  and  we  anticipate  the 
increased  demand  for  cytology  services, 
the  impact  of  this  regulation  would  be 
beneficial  to  laboratories  because  it  will 
allow  larger  numbers  of 
cytotechnologists  to  meet  Federal 
personnel  requirements.  Although  we 
cannot  determine  whether  this  final 
rule's  provisions  to  allow  a  longer 
period  of  time  for  certain  individuals  to 
accumulate  required  experience  vrill 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  or 
small  rural  hospitals,  because  of  the  lack 
of  data,  we  have  determined  that  its 
impact  is  beneficial. 

As  stated  previously,  one  of  the  new 
methods  of  quahfying  as  a 
cytotechnologist  includes  graduation,  bv 
September  1, 1994,  from  a  CAHEA- 
approved  school.  In  the  event  that 
CAHEA  should  cease  to  function  as  an 
accrediting  agency  prior  to  September  1, 
1994,  individuals  may  not  be  able  to 
avail  themselves  of  this  method  of 
qualifying  as  a  cytotechnologist  To 
accommodate  individuals  seeking  to 
qualify  under  this  provision,  we  are 
extending  the  date  of  graduation  to 
September  1, 1995.  This  should  provide 
sufficient  time  for  us  to  formally 
recognize  another  accrediting 
organization,  if  that  becomes  necessary. 

Collection  of  Information  Requirements 

This  doctmient  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 
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List  of  Subjects  in  42  CFR  Pert  493 

Grant  programs— health.  Health 
facilities.  Laboratories,  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

PART  493— LABORATORY 
REQUIREMENTS 

Part  493  is  amended  as  follows: 

1.  The  authority  citation  for  part  493 
continues  to  read  as  follows: 

Authority:  Sec.  353  of  the  Public  Health 
Service  Act,  sees.  1102,  tS61(e),  the  sentence 
following  sections  1861(s)(14),  1861(s){15). 
and  1861(s)(16)  of  the  Social  Security  Act  (42 
use.  1302, 1395x(e),  the  sentence  following 
1395x(s)(14).  1395x(sKl5),  and  t395x(s)(16)). 

S  493.1 483    [Amended] 

2.  Section  §493.1483  is  amended  as 
set  forth  below: 

a.  In  §493. 1483(b)(1),  "Accreditation; 
or"  is  revised  to  read  "Accreditation  or 
other  organization  approved  by  HHS; 
or"; 

b.  In  §493. 1483(b)(4)  introductory 
text,  "September  1. 1992,"  is  revised  to 
read  "September  1. 1994,"; 

c.  In  §493.1483(b)(5)(i).  "September 
1, 1993."  is  revised  to  read  "September 
1,1994,";  and 

d.  In  §493.1483(b)(5)(ii).  "September 
1, 1994,"  is  revised  to  read  "September 
1, 1995,". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  Program  No.  93.773,  Medicare — 
Hospital  Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  October  14, 1993. 
Bruce  C.  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  November  12. 1993. 
Philip  R.  Lee. 
Assistant  Secretary  for  Health. 

Dated:  December  20. 1993. 
Donna  E.  Shalala, 
Secretary. 
[PR  Doc.  94-58  Filed  1-5-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphertc 
Administration 

50  CFR  Parts  61  land  663 

[Docket  No.  931249-3349;  ID.  •  121693B] 

Foreign  Hshing;  Pacific  Coast 
Groundflsh  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic 


Atmospheric  Administration  (NOAA), 

Commerce. 

action:  1994  groundfish  fishery 

specifications  and  management 

measures;  request  for  comments. 

SUMMARY:  NMFS  announces  the  1994 
fishery  specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  and  state 
waters  off  the  coasts  of  Washington, 
Oregon,  and  California  as  authorized  by 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  The 
specifications  include  the  level  of  the 
acceptable  biological  catch  (ABC)  and 
harvest  guidelines  including  the 
distribution  between  domestic  and 
foreign  fishing  operations.  The 
management  measures  for  1994  are 
designed  to  keep  landings  within  the 
harvest  guidelines,  for  those  species  for 
which  there  are  harvest  guidelines  and 
to  achieve  the  goals  and  objectives  of 
the  FMP  and  its  implementing 
regulations.  The  intended  effect  of  these 
actions  is  to  establish  allowable  harvest 
levels  of  Pacific  coast  groundfish  and  to 
implement  management  measures 
designed  to  achieve  but  not  exceed 
those  harvest  levels  while  extending 
fishing  and  processing  opportunities  as 
long  as  possible  during  the  year. 
DATES:  Effective  January  1, 1994,  until 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  until 
February  7, 1994. 
ADDRESSES:  Comments  on  these 
specifications  should  be  sent  to  Mr.  J. 
Gary  Smith,  Acting  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE.,  BIN 
C15700,  Bldg.  1,  Seattle,  WA  98115- 
0070;  or  Dr.  Gary  Matlock,  Acting 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  501  West 
Ocean  Blvd.,  suite  4200,  Long  Beach, 
Cahfomia  90802-4213.  Information 
relevant  to  these  specifications  and 
management  measures  has  been 
compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the 
Director,  Northwest  Region  NMFS 
(Regional  Director),  or  may  be  obtained 
from  the  Pacific  Fishery  Management 
Council  (Coimcil),  by  writing  Pacific 
Fishery  Management  Council,  Metro 
Center,  suite  420,  2000  SW.  First 
Avenue,  Portland,  OR  97201. 
FOR  RjRTHER  INFORMATION  CONTACT: 
William  L.  Robinson  (Northwest  Region. 
NMFS)  206-526-6140;  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS) 
310-980-4040. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
requires  that  fishery  specifications  for 
groundfish  be  evaluated  each  calendar 


year,  that  harvest  guidelines  or  quotas 
be  specified  for  species  or  species 
groups  in  need  of  additional  protection, 
and  that  management  measures 
designed  to  achieve  the  harvest 
guidelines  or  quotas  be  published  m  the 
Federal  Register  and  implemented  by 
January  1,  die  beginning  of  the  next 
fishing  year. 

These  final  fishery  specifications  and 
management  measures  have  been 
recommended  by  the  Council  and 
approved  by  the  Secretary  of  Commerce 
(Secretary)  for  implementation  on 
January  1. 1994.  The  ABCs  and  hwvest 
guidelines  announced  herein  are  the 
basis  for  the  management  measures 
recommended  for  1994,  and  may  be 
modified  during  the  year  as  provided  in 
the  FMP.  Unless  otherwise  specified,  all 
of  the  management  measures  announced 
in  this  notice  are  considered  "routine." 
and  have  been  so  designated  at  50  CFR 
663.23.  The  exception  is  trip  limits  in 
the  open-access  fisheries  for  groundfish 
caught  incidentally  in  nongroundfish 
gear  (such  as  trawl  gear  used  to  fish  for 
pink  shrimp,  spot  or  ridgeback  prawns. 
California  halibut,  or  sea  cucumbers). 
These  trip  limits  will  be  designated 
"routine"  in  a  separate  Federal  Register 
notice  so  that  they  may  be  adjusted  as 
necessary. 

The  FMP  provides  for  announcement 
of  the  final  fishery  specifications  in  the 
Federal  Register  after  consideration  at 
two  Council  meetings.  The  process  for 
adopting  ABCs  and  harvest  guidelines 
for  1994  was  initiated  early  in  1993  so 
that  preliminary  specifications  could  be 
adopted  by  the  Council  at  its  September 
1993  meeting.  New  stock  assessments, 
the  basis  for  changes  to  the  1993  ABCs, 
were  distributed  to  the  public  prior  to 
the  September  Council  meeting.  The 
Council's  scientific  and  industry 
advisory  committees  and  the  public 
reviewed  and  commented  on  the 
documents.  After  receiving  comments, 
the  Council  adopted  preliminary  ABCs 
and  harvest  guidelines  at  its  September 
meeting,  which  were  subsequently 
made  available  to  the  public.  Comments 
were  requested  before  and  at  the 
November  Council  meeting.  The  final 
recommendations  of  harvest 
specifications  and  management 
measures  designed  to  achieve  those 
specifications,  adopted  at  the  November 
Council  meeting,  were  forwarded  to  the 
Secretary  for  implementation  by  January 
1.  1994. 


I.  Final  Specifications:  ABCs  and 
Harvest  Guidelines,  on  Apportionments 
to  Foreign  and  Joint  Venture  Fisheries; 
Open- Access  and  Limited-Entry 
Allocations 

The  fishery  specifications  include 
ABCs,  the  designation  of  harvest 
guidelines  or  quotas  for  species  that 
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need  iE  dividual  management,  the 
apporti  onment  of  the  harvest  guidelines 
or  quot  \s  between  domestic  and  foreign 
fisherias,  and  subsequent  allocation 
between  the  open-access  and  limited- 
entry  s  igments  of  the  fishery. 

The  inal  1994  specifications  (except 
for  DA  '.  DAH.  JVP,  and  TALFF)  are 
listed  i  1  Table  1,  followed  by  a 


discussion  of  each  specification  that 
differs  from  1993  levels.  As  in  the  past, 
these  specifications  include  fish  caught 
in  state  ocean  waters  ((V-3  nautical  miles 
offshore)  as  well  as  fish  caught  in  the 
exclusive  economic  zone  (EEZ)  (3-2(K) 
nautical  miles  offshore). 
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Footnotes  Are  for  Table  1 


•  The  acceptable  biological  catch  (ABC)  for 
sablefish.  widow  rockfish,  and  bocaccio  is 
calculated  after  regulation-induced  discard  has 
been  deducted,  and  therefor  applies  to  landed  catch 
(including  observed  incidental  catch  in  the  whiting 
fishery). 

*>  U.S.  portion. 

'  These  species  are  not  common  nor  important  in 
the  areas  footnoted.  Accordingly,  for  convenience, 
Pacific  cod  is  included  in  the  "other  fish"  category 
for  the  areas  footnoted,  and  rockfish  species  are 
included  in  the  "remaining  rockfish"  category  for 
the  areas  footnoted  only. 

^  Coastwide  ABC  including  Canadian  waters.  The 
US  harvest  guideline  is  BO  percent  of  the  U.S./ 
Canada  ABC. 

<  Dover  sole,  thomyheads,  and  trawl -caught 
sablefish  are  managed  together  as  the  "DTS 
complex"  (formerly  called  the  deepwaler  complex). 
There  is  no  harvest  guideline  for  the  DTS  complex. 

'All  subareas  except  Conception,  which  does  not 
have  a  harvest  guideline.  The  sablefish  trawl  and 
nontrawl  allocations  also  are  harvest  guidelines. 
(See  the  section  on  trawl  and  nontrawl  sablefish 
management  for  1994). 

•  Open  access  and  limited  entry  allocation 
percentages  for  sablefish  north  of  the  Conception 
subarea  are  applied  to  only  to  the  nontreaty  fishery 
which  is  6.700  mt  in  1994.  (7,000  mt  harvest 
guideline  minus  300  mt  for  the  treaty  Indian 
fishery). 

■>  Only  jack  mackerel  caught  north  of  39°00'  N. 
latitude  are  governed  by  the  FMP.  The  ABC  and 
harvest  guideline  also  include  area  beyond  200  run. 

'Harvest  guidelines  for  commercial  harvests  of  all 
species  of  rockfish  by  members  of  the  Makah, 
Quileute,  Hoh.  and  Quinault  Indian  tribes  are 
established  as  follows:  51,000  pounds  (23.1  ml)  for 
the  area  between  the  U.S. -Canada  border  and  Cape 
Alava  (48°09'30"  N.  latitude):  and  10.000  pounds 
(4.5  mt)  for  the  area  between  Destruction  Island 
(47°40'00 "  N.  latitude)  and  Leadbetter  Point 
(46''38'10  N.  laUtude). 

JThe  POP  harvest  guideline  applies  to  the 
Vancouver/Columbia  subareas  combined.  A  discard 
factor  of  16  percent  was  deducted  from  the  1993 
harvest  guideline  to  determine  the  1994  harvest 
guideline. 

'  The  thomyhead  harvest  guideline  includes  Ixith 
species  in  the  Monterey,  Eureka,  and  Columbia 
subareas.  The  1994  harvest  guideline  is  derived  by 
subtracting  a  discard  factor  (8  percent)  from  the 
1993  harvest  guideline. 

■The  Sebastes-North  harvest  guideline  applies  to 
the  Vancouver  and  Columbia  subareas  and  equals 
the  sum  of  the  ABCs  in  those  areas:  canary  (2.300 
mt).  yellowtail  rockfish  (6,740  mt  minus  300  mt), 
and  remaining  rockfish  (7,000  mt).  The  Vancouver/ 
Columbia  portion  for  yellowtail  rockfish  is  derived 
by  subtracting  a  300  mt  estimate  for  the  Eureka 
subarea  ABC  from  the  total  ABC  for  the  Vancouver/ 
Columbia/Eureka  areas. 

<»The  Sebastes-South  harvest  guideline  is  the  sum 
of  the  ABCs  for  the  species  in  the  Eureka/Monterey/ 
Conception  subareas:  bocaccio  (1.540  mt).  canary 
(600  mt],  chilipepper  (4,000  mt),  yellowtail  rockfish 
(300  mt),  and  remaining  rockfish  (7,000  mt). 
,   •  The  bocaccio  harvest  guideline  applies  to  the 
Eureka,  Monterey,  and  Conception  subareas. 

oThe  open  access  and  limited  entry  allocation 
percentages  for  bocaccio  are  applied  only  to  the 
commercial  portion  of  the  harvest  guideline,  which 
is  1.340  mt  in  1994.  (The  1.540  mt  harvest  guideline 
minus  200  mt  estimated  harvest  by  the  recr«ational 
fishery). 


pThe  yellowtail  rockfish  assessment  addresses 
three  separate  areas:  Vancouver.  Columbia  north  of  • 
Cape  Lookout,  end  Columbia  south  of  Cape  Lookout 
plus  Eureka.  For  this  table,  the  Columbia  ABC 
means  north  Columbia  only,  and  the  Eureka  ABC 
means  Eureka  plus  south  Columbia.  The  total  ABC 
for  yellowtail  rockfish  is  divided  into  two  harvest 
guidelines:  4,160  mt  for  the  northern  area 
(Vancouver  plus  Columbia  north  of  Cape  Lookout) 
and  2,580  mt  for  the  southern  area  (Eureka  plus 
Columbia  area  south  of  Cape  Lookout).  (Separate 
harvest  guidelines  are  established  for  the  Sebastes 
complex  north  and  south  of  the  Eureka-Columbia 
border.  Therefore.  300  mt  of  the  yellowtail  rockfish 
southern  harvest  guideline  is  included  in  the 
southern  Sebastes  complex  harvest  guideline,  and 
the  remainder  of  the  yellowtail  rockfish  southern 
harvest  guideline  is  included  in  the  northern 
Sebastes  complex  harvest  guideline.)  A  16  percent 
discard  factor  will  be  added  to  certain  landings  of 
yellowlail  rockfish  inseason.  This  will  affect 
inseason  landings  estimates  for  the  Sebastes 
complex  also. 

«The  16.900  mt  harvest  guideline  applies 
coastwide.  and  includes  a  5.000  ml  harvest 
guideline  for  the  Columbia  subarea.  The  Columbia 
subarea  harvest  guideline  is  higher  than  its  ABC. 
and  is  intended  to  be  reduced  to  ABC  (4.000  mt) 
in  1995. 

'Includes  sharks,  skates,  rays,  ratfish,  morids, 
grenadiers  and  other  groundfish  species  noted 
above  in  footnote  c. 

Changes  to  the  ABCs  and  Harvest 
Guidelines 

The  1994  final  ABCs  are  changed 
from  the  1993  levels  for  the  following 
species:  Pacific  whiting,  shortbelly 
rockfish,  widow  rockfish,  chilipepper, 
yellowtail  rockfish,  remaining  rockfish, 
English  sole,  and  petrale  sole.  These 
changes  are  based  on  the  best  available 
scientific  information.  Information 
considered  in  determining  the  ABCs  is 
available  from  the  Council  (See 
ADDRESSES)  and  was  distributed  to  the 
public  in  the  Council's  stock  assessment 
and  fishery  evaluation  (SAFE) 
document.  The  SAFE  document, 
required  under  the  guidelines  for 
Fishery  Management  Flans  at  50  CFR 
part  602,  summarizes  the  best  available 
scientific  information  concerning  the 
past,  present,  and  possible  future 
condition  of  the  stocks  and  fisheries 
being  managed  under  Federal 
regulation. 

Those  species  or  species  groups  with 
harvest  guidelines  in  1993  will  continue 
to  be  managed  with  harvest  guidelines 
in  1994.  As  in  1993,  no  quotas  are 
estabhshed.  The  harvest  guidelines  are 
changed  from  those  for  1993  for  Pacific 
whiting,  jack  mackerel,  Pacific  ocean 
perch  (POP),  shortbelly  rockfish,  widow 
rockfish,  thomyheads,  yellowtail 
rockfish,  the  Sebastes  complex  in  the 
Vancouver/Columbia  subareas,  Dover 
sole  in  the  Columbia  subarea  and 
coastvdde,  and  new  harvest  guidelines 
are  established  for  lingcod  coastwide 
and  the  Sebastes  complex  in  the  Eureka, 
Monterey,  and  Conception  subareas. 

The  dianges  to  the  ABCs  and  harvest 
guidelines  are  described  below.  All 


other  ABC  and  annual  harvest  guideline 
specifications  announced  in  Tables  1 
and  2  for  1993  (58  FR  2990,  January  7. 
1993)  will  apply  again  in  1994  and  are 
included  in  Table  1. 

Lingcod.  The  ABC  for  Ungcod  remains 
at  7,000  mt.  but  a  new  har\'est  guideline 
is  established  at  4,000  mt  in  1994, 
approximating  peak  landings  during  the 
past  10  years.  Landings  ranged  between 
3,000  and  3.500  mt  in  198^-1991  The 
ABC  is  based  on  historical  landings 
rather  than  a  scientific  stock  assessment, 
and  has  not  been  updated  since  1986.  A 
stock  assessment  for  lingcod  is  planned 
for  the  near  future.  The  Council  was 
concerned  that  the  new  open-access 
fishery  would  expand  its  lingcod 
harvest.  In  order  to  discourage 
expansion  pending  completion  of  the 
new  stock  assessment,  a  harvest 
guideline  was  designated.  Based  on  the 
harvest  guideline,  open-access  and 
limited-entry  allocations  are  being 
specified.  If  effort  shifts  into  this 
fishery,  trip  limits  may  be  imposed  to 
keep  landings  within  the  allocations 
and/or  harvest  guidelines. 

Pacific  whiting  The  ABC  for  Pacific 
whiting  in  1994  (325,000  mt  for  the 
United  States  (U.S.)  and  Canada 
combined)  is  substantially  higher  than 
in  1993  (177,000  mt)  for  several  reasons. 
The  1992  hydroacoustic  survey  utilized 
new,  more  sensitive  equipment,  and 
extended  further  offshore  and  further 
north  to  better  encompass  the  range  of 
pacific  whiting.  As  a  result,  the  biomass 
estimate  was  more  than  double  the 
previous  estimate.  In  recent  years,  the 
Council  has  adopted  a  hybrid  fishing 
strategy  that  combines  the  features  of  a 
constant  fishing  mortality  (F)  strategy  at 
higher  levels  of  biomass,  and,  at  lower 
levels  of  biomass,  a  variable  F  strategy 
where  fishing  mortality  for  a  particular 
year  in  proportional  to  the  level  of 
female  spawning  biomass.  If  this 
moderate  harvest  policy  is  applied  to 
the  new  projected  numbers  in  1994,  the 
potential  yield  would  be  450,000  mt. 
However,  the  Council  recommended  a 
more  conservative  harvest  rate  for  1994, 
which  provides  a  yield  of  325,000  mt, 
to  provide  for  cautious  exploitation 
until  further  information  can  be 
obtained:  the  large  increase  in  projected 
yield  is  due  to  a  single  survey  estimate 
that  will  not  be  replicated  until  1995.  In 
addition,  the  Council  felt  it  prudent  to 
acknowledge  the  possibility  of  a 
combined  U.S.  and  CanadiKi  harvest  in 
excess  of  the  U.S.-Canada  ABC  as 
occurred  in  1992  and  1993. ' 

These  overages  (IS  percent  in  1993) 
have  not  caused  a  biological  problem, 
particularly  given  the  large  increase  in 
the  ABC  in  1994.  The  Council 
recommended  that  the  U.S.  share  in 


1994  continue  at  80  percent  of  the  U.S.* 
Canada  ABC;  as  was  the  case  in  1993, 
providing  a  U.S.  harvest  guideline  of 
260,000  mt.  If  Canada  continues  to 
calculate  its  share  in  the  same  manner 
as  in  1992  and  1993,  the  U.S.  and 
Canadian  total  harvest  would  be  14 
percent  above  the  coastwide  ABC  in 
1994.  However,  the  total  harvest  would 
be  lower  than  the  overfishing  level,  and 
lower  than  the  amount  that  would  have 
been  taken  if  the  Covmcil  had  chosen  to 
use  the  moderate  harvest  rate  level,  as 
in  1993,  in  determining  the  ABC.  If 
recruitment  remains  near  the  median 
level,  a  decline  in  annual  yield  is 
expected  over  the  next  few  years,  and 
will  be  slightly  more  severe  if  the  catch 
exceeds  the  harvest  guideline.  Bilateral 
negotiations  with  Canada  are  expected 
to  continue  to  resolve  this  issue. 

Jack  mackerel.  The  ABC  is 
maintained  at  52,600  mt,  the  same  level 
as  in  1993,  and  the  harvest  guideline  is 
adjusted  upward  to  equal  the  ABC.  In 
1992,  the  harvest  guideline  has  been  set 
at  46,500  mt,  lower  than  the  ABC,  to 
deduct  the  amount  of  jack  mackerel  that 
was  expected  to  be  taken  beyond  200 
nautical  miles  (nm).  However,  the 
fishery  did  not  materialize  and  the 
Council  recommended  setting  the 
harvest  guideline  equal  to  ABC  in  1993. 
This  change  inadvertently  was  not 
annoimced  with  the  1993  specifications 
in  the  Federal  Register,  so  the 
correction  is  made  for  1994. 

Chilipepper  rockfish.  In  1993,  the 
coastwide  ABC  was  set  at  3,600  mt  vsrith 
nearly  all  the  catch  coming  from  the 
Eureka,  Monterey,  and  Conception 
subareas.  The  catch  in  1992  was  about 
2,895  mt;  1993  landings  data  are  not  yet 
available  for  this  species.  A  new 
assessment  indicates  that  the  ABC  could 
be  higher,  up  to  5,000  mt,  due  to  a  very 
strong  1984  year  class,  and  that  the 
stock  is  at  a  level  above  that  expected 
under  the  recommended  level  of 
exploitation.  However,  the  Council 
recommended  a  lower  ABC  of  4,000  mt 
for  1994,  higher  than  the  expected  1993 
catch,  but  less  than  the  maximum 
amount  suggested  by  the  assessment 
and  close  to  the  long-term  average  yield. 
Although  a  higher  ABC  appears 
supportable  from  the  assessment,  it  is 
not  recommended  because  bocaccio, 
which  is  at  a  low  stock  level  and  has  an 
ABC  of  1,540  mt  and  1993  landings  near 
that  level,  are  unavoidably  caught  with 
chilipepper.  There  is  no  harvest 
guideline  at  this  time  for  chilipepper 
rockfish. 

Pacific  ocean  perch  (POP).  Based  on 
the  1992  stock  assessment,  the  ABC  for 
POP  remains  at  zero.  A  rebuilding 
program  was  established  for  POP  in 
1981.  following  depletion  of  this  stock 
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during  the  1960's  and  early  1970's. 
Significant  rebuilding  has  not  been 
detected.  The  stock  abundance  is 
estimat  ad  to  be  about  50  percent  of  its 
target  l  ivel  and  recent  harvests  of  about 
1,000  r  it  are  near  the  level  of 
overfis  ling.  If  the  stock  recovers  to  its 
target  1  ivel,  then  annual  yields  of  about 
1,400  n  It  may  be  possible.  Strong  year 
classes  which  are  necessary  to  rebuild 
the  sto<  k  occur  infrequently,  so  the  lack 
of  rebu  Iding  is  not  vmexpected.  The 
harvest  guideline  continues  to  be  set  at 
the  lev(  il  that  accommodates  the 
incidei  tal  catch  of  POP  caught  while 
fishing  for  other  species.  The  reduction 
of  the  I  arvest  guideline  from  1,530  mt 
in  1993  to  1,300  mt  in  1994  results  from 
conven  ing  the  harvest  guideline  from  an 
estimam  of  total  catch  (retention  plus 
discaros)  to  an  estimate  of  landed  catch 
(retenti  jn  only).  The  harvest  gmdeline 
of  1,551 1  mt  in  1993  applied  to  the  total 
catdi, :  ,300  mt  for  landed  catch  and  a 
250-mt  (16  percent)  estimate  of  trip- 
Umit  is  duced  discards.  In  1994,  the 
harvest  guideline  represents  only  the 
landed  catch,  and  therefore  is  lowered 
tol,3oAmt. 

For  tlie  last  several  years,  the  harvest 
guidelilie,  in  conjunction  with  a  very 
small  t^p  limit,  was  necessary  to 
accomiiiodate  only  incidental  catches  of 
POP  wliich  otherwise  would  have  been 
discarded.  The  trip  limit  will  not  be 
relaxedjto  achieve  the  harvest  guideline, 
but  mat  be  changed  to  reflect  revised 
estima^s  of  bycatch  levels.  The  catch  in 

1993  is:projected  to  be  about  1,447  mt, 
93  peroent  of  the  harvest  guideline.  The 

1994  hi  Tvest  guideline  is  consistent 
with  th  J  Council's  policy  to  allow  for 
incider  tal  catches  during  the  20-year 
rebuild  ng  schedule  for  POP. 

Shor  belly  rockfish.  Shortbelly 
rockfis  1  remains  an  unexploited  stock 
and  thi  s  is  difficult  to  assess 
quantit  itively.  In  recent  years,  the  ABC 
has  beep  maintained  at  13.000  mt  until 
furtherjdata  can  be  collected.  However, 
the  mic  point  of  the  range  of  recently 
revised  yield  estimates  is  23,500  mt. 
The  Co  mcil  agreed  that  this  represents 
the  hesi  available  scientific  information 
and  recpmmended  that  the  harvest 
guidelihe  be  set  equal  to  the  ABC.  To 
date,  a  fishery  for  this  species  has  not 
developed.  Less  than  10  mt  were  taken 
in  199?  and  similar  landings  have 
occurred  in  1993. 

Widdw  rockfish.  A  new  assessment 
was  conducted  for  widow  rodcfish 
which  Explored  the  consequences  of 
near-tenn  landings  between  5,000-7,000 
mt.  If  recent  recruitment  remains  near 
the  avet'age,  then  stock  abuindance  is 
expected  to  remain  nearly  constant  with 
annual  jlandings  of  7,000  mt  (which 
would.lincluding  discards,  indicate  a 


total  harvest  of  8.150  mt)  in  1994-1996. 
With  annual  harvest  at  6.500  mt,  stock 
abundance  would  be  expected  to 
increase  slightly  towards  its  target  level. 
However,  the  assessment  also  provides 
a  plausible  alternative,  based  on  lower 
stock  abundance  and  recent  recruitment 
at  a  lower,  median  level,  which  would 
support  landings  of  only  5,000  mt 
during  1994-1996.  Given  this 
uncertainty,  the  ABC  and  HG  are  both 
set  at  6,500  mt  for  1994. 

Tbomyheads.  The  ABCs  for 
shortspine  and  longspine  thomyheads 
are  the  same  as  in  1993.  The' two  species 
of  thomyhead  caimot  be  practically 
separated  in  the  landings,  so,  as  in  1993. 
the  1994  harvest  gmdeline  is  set  for  the 
combined  species.  However,  like  POP, 
the  harvest  guideline  is  adjusted  so  that 
it  applies  only  to  landed  catch  in  1994. 
Under  the  assumption  that  equal 
amounts  of  each  species  will  be  in  the 
catch,  the  harvest  guideline  is  set  at 
6,440  mt  for  both  species  combined  (the 
1993  harvest  guideline  of  7,000  mt. 
which  represented  the  total  catch, 
minus  8  percent  for  trip  limit  induced 
discards).  This  would  result  in  a 
shortspine  thomyhead  catch  equal  to  its 
overfishing  level  of  3,500  mt  and  a 
longspine  catch  that  is  less  than  its  ABC 
of  10,100  mt.  However,  the  percentage 
of  shortspine  thomyheads  in  1991  and 
1992  has  been  lower  than  50  percent, 
and  therefore  the  catches  in  these  years 
have  been  below  the  overfishing  level. 
During  the  first  half  of  1993,  shortspine 
contributed  only  35  percent  of  the 
thomyhead  landings.  If  the  percentage 
shortspine  in  1994  remains  at  this 
reduced  level  as  expected,  the  1994 
catch  would  be  2,450  mt,  well  below  the 
overfishing  level. 

Yellowtail  rockfish.  A  new  stock 
assessment  was  conducted  which 
indicates  that  1983  and  1984  were 
stronger  year  classes  than  previously 
thought.  The  ABCs  which  were  applied 
to  the  Vancouver,  Columbia,  and  Eureka 
subareas  separately  in  the  past,  are 
applied  to  different  subareas  in  1994, 
coinciding  with  the  subareas  used  in  the 
new  stock  assessment.  These  areas  are: 
The  Eureka  subarea  combined  with  the 
Columbia  subarea  south  of  Cape  Falcon 
(40''30'  to  45''46'  N.  laUtude);  the 
Columbia  subarea  north  of  Cape  Falcon 
(45-46'  to  47''30'  N.  latitude);  and  the 
Vancouver  subarea  between  47''30'  and 
49°00'  N.  latitude  which  includes 
Canadian  waters. 

In  the  north  Columbia  subarea,  the 
assessment  indicates  a  stock  that  is 
slowly  declining,  and  further  declines 
are  expected  as  the  1983-1984  year 
class  moves  through  the  stodc.  The  1994 
4,160  mt  ABC  in  this  area  is  higher  than 
the  1992  catch  and  similar  to  average 
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catches  between  1986-1989.  In  the 
Vancouver  subarea.  which  extends  into 
Canadian  waters,  there  are  contrary 
indicators  of  stock  condition.  Trawl 
survey  data  indicate  a  stable  healthy 
stock  bom  1980-1992.  whereas  age 
composition  data  do  not  indicate  a 
particularly  strong  1983-1984  year  class 
and  implies  a  steeply  declining  stock. 
Therefore  the  ABC  for  the  Vancouver 
subarea  is  more  conservative,  based  on 
the  lower  end  of  the  optimistic  scenario 
in  the  stock  assessment,  and  the  U.S. 
portion  is  estimated  at  60  percent,  or 
1,190  mt.  In  the  southern  subareas 
(Eureka/south  Columbia),  the  stock  is 
believed  to  have  recently  increased 
because  of  the  strong  1983-1984  year 
classes,  but  will  experience  a  declining 
trend  as  the  strong  year  classes  are 
exploited.  In  1993,  300  mt  of  the  ABC 
was  set  aside  for  the  Eureka  subarea, 
and  a  harvest  giiideline,  equal  to  the 
sum  of  the  ABCs,  was  set  only  for  the 
U.S.  Vancouver/Columbia  subareas 
combined.  In  1994,  however,  two 
harvest  guidelines  are  set  for  yellowtail 
rockfish,  dividing  the  U.S.  Vancouver, 
Columbia,  and  Eureka  subareas  at  Cape 
Falcon,  Oregon.  The  4,160  mt  harvest 
guideline  in  the  northern  subareas  (U.S. 
Vancouver/north  Columbia)  is  the  sum 
of  the  ABCs.  In  the  southern  area  (south 
Columbia/Eureka),  the  harvest  guideline 
is  set  equal  to  the  ABC  of  2,580  mt. 

Remaining  rockfish.  Remaining 
rockfish  in  the  Eureka,  Monterey,  and 
Conception  subareas  includes  all 
rockfish  except  POP,  widow  rockfish, 
shortbelly  rockfish,  bocaccio  and 
chilipepper  rockfish.  The  ABCs  for 
remaining  rockfish  have  been 
unchanged  since  1983.  The  ABCs  in  the 
Eureka.  Monterey,  and  Conception 
subareas  were  set  at  1.2  times  the  1977 
catch,  for  a  total  of  9,500  mt.  During 
1983-1992,  the  catch  of  remaining 
rockfish  in  this  area  has  ranged  from 
5,100  mt  to  7,200  mt  with  an  average  of 
6,600  mt.  Although  annual  catches 
never  have  achieved  the  9.500  mt  ABC. 
an  examination  of  declines  in  average 
length  for  several  rockfish  species 
suggests  that  the  fishery  is  having  a 
noticeable  impact.  Although  there  is 
insufficient  information  to  conduct  a 
quantitative  stock  assessment  for  the 
remaining  rockfish  in  this  southern  area, 
an  increase  in  effort  in  this  area  should 
not  be  encouraged,  and  therefore  the 
ABC  is  reduced  to  7,000  mt,  the  upper 
range  of  harvest  in  recent  years. 

Remaining  rockfish  in  the  Vancouver 
and  Columbia  subareas  are  defined  as 
all  rockfish  except  POP.  yellowtail 
rockfish,  canary  rockfish,  widow 
rockfish,  and  shortbelly  rockfish.  The 
ABC  is  not  changed  in  1994. 


Remaining  rockfish  are  included  in 
both  the  northern  and  southern  harvest 
guidelines  for  the  Sebastes  complex. 

Sebastes  complex.  The  Sebastes 
complex  includes  all  rockfish  except 
widow,  shortbelly.  Pacific  ocean  perch, 
and  thornyheads. 

North:  The  harvest  guideline  for  the 
Sebastes  complex  in  ue  Vancouver- 
Columbia  area  has  been,  and  continues 
to  be,  the  sum  of  the  ABCs  of  the  species 
in  that  area,  and  therefore  is  13,240  mt 
in  1994.  It  is  calculated  by  adding  the 
ABCs  for  canary  and  remaining  rockfish 
in  the  Vancouver  and  Columbia 
subareas,  and  for  yellowtail  rockfish  in 
the  Vancouver,  Columbia  and  Eureka 
subareas  and  then  subtracting  300  mt, 
an  estimate  of  the  yellowtail  ABC  in  the 
Eureka  subarea. 

South:  A  harvest  guideline  of  13,440 
mt  is  established  for  the  first  time  for 
the  Sebastes  complex  in  the  Eureka, 
Monterey,  and  Conception  subareas, 
based  on  the  sum  of  the  ABCs  of  the 
species  in  those  subareas  (bocaccio, 
chilipepper,  yellowtail  rockfish,  and 
remaining  rockfish).  The  decline  in 
average  size  of  some  the  Sebastes 
species  in  this  southern  area, 
particularly  dark-blotched  rockfish, 
indicated  a  need  to  keep  effort  from 
expanding.  Uncertainty  generated  by  the 
new  limited-entry  management  regime 
in  1994  prompted  the  Council  to 
recommend  a  harvest  guideline  to  better 
respond  to  effort  shifts  during  the 
season. 

Dover  sole.  There  is  no  change  to  any 
of  the  subarea  or  coastwide  ABCs  for 
Dover  sole.  At  its  November  1992 
meeting,  to  mitigate  the  economic 
impact  of  abrupt  reductions  in  ABC,  the 
Council  adopted  a  pohcy  to  reduce  the 
harvest  (and  therefore  the  harvest 
guideUne)  in  the  Columbia  subarea  by 
1,000  mt  annually  until  the  4,000  mt 
ABC  for  that  subarea  is  reached  in  1995. 
This  is  the  second  year  of  the  step- 
down,  and  therefore  the  harvest 
guideline  in  the  Columbia  subarea  is 
reduced  &t)m  6.000  mt  in  1993  to  5,000 
mt  in  1994, 1.000  mt  above  the  1994 
ABC.  Consequently,  the  coastwide 
harvest  guideline,  which  is  the  sum  of 
the  subarea  harvest  guidelines,  is  16,900 
mt,  1.000  mt  higher  than  the  sum  of  the 
ABCs.  As  stated  at  58  FR  2994  (January 
7, 1993),  the  risk  of  overfishing  Dover 
sole  in  the  Columbia  subarea  is  not 
appreciably  increased  by  setting  the 
harvest  guideline  greater  than  the  ABC 
in  1993  and  1994.  The  Columbia 
subarea  catch  has  declined  from  an 
average  of  7,970  mt  in  1988-1991  to 
5,665  mt  in  1992,  and  landings  are 
expected  to  be  about  5.800  mt  in  1993. 

English  sole.  The  coastwide  ABC  of 
1,900  mt  in  1993  is  changed  to  two  area 


ABCs  in  1994:  2.000  mt  for  the 
Vancouver-Columbia  area  and  1.100  mt 
for  the  Eureka-Monterey-Conception 
area.  A  new  stock  assessment  was 
conducted  only  for  the  Vancouver- 
Columbia  area.  It  indicated  high 
recmitment  during  1977-1992.  The 
large  biomass.  combined  with  the  early 
age  at  maturity  which  allows  a  high 
exploitation  rate,  suggest  that  a  ten-fold 
increase  in  short-term  yield  may  be 
possible  in  the  Vancouver-Columbia 
area.  However,  catches  have  averaged 
only  about  2.100  mt  between  1983- 
1991.  The  1994  ABC  is  set 
conservatively,  at  2,000  mt  in  this  area, 
approximately  double  the  coastwide 
average  catch  during  1983-1991.  The 
southern  area  ABC  is  set  near  the  recent 
average  catch  because  trawl  surveys 
indicate  little  trend  in  abundance.  There 
is  no  harvest  guideline  for  English  sole. 
Petrale  sole.  A  new  stock  assessment 
for  the  Vancouver  and  Columbia 
subareas  was  conducted  which  resulted 
in  the  ABC  for  the  two  subareas  being 
combinedand  lowered  from  1,700  mt  in 
1993  to  1,200  mt  in  1994.  The 
assessment  indicates  that  the  stock  in 
this  area  is  essentially  at  the  expected 
long-term  average  level  of  abundance, 
and  recent  yields  are  slightly  below  the 
potential.  In  addition,  the  ABC  is 
lowered  to  exclude  the  portion  that 
applied  to  Canadian  waters  that 
mistakenly  was  included  in  the 
previous  ABC.  There  is  no  harvest 
guideline  for  petrale  sole. 

Setting  Honest  Guidelines  Greater  Than 
ABC 

In  most  cases,  harvest  guidelines 
equal  the  ABCs,  or  prorated  ABCs.  for 
specific  areas  However,  for  1994  as  in 
1993.  the  Council  recommended  harvest 
guidelines  that  exceed  the  ABCs  for 
three  species,  POP.  Dover  sole  in  the 
Columbia  subarea.  and  shortspine 
thornyheads.  The  FMP  requires  that  the 
Council  consider  certain  factors  when 
setting  a  har\'est  guideline  above  an 
ABC.  These  factors  were  analyzed  by 
tlie  Coimcil's  Groundfish  Management 
Team  (GMT)  and  considered  at  the 
Councils  November  1993  meeting 
before  recommending  the  1994  harvest 
guidelines.  These  factors  also  were 
considered  in  establishing  the  20-year 
rebuilding  schedule  for  POP  in  the  1981 
FMP,  and  in  the  most  recent  stock 
assessments  for  POP  ar-^  Dover  sole  in 
the  Council's  August  VjhZ  SAFE 
document,  which  provided  the  basis  for 
the  1993  and  1994  ABCs.  A  synopsis  of 
these  issues  appears  in  the  above 
discussion  of  these  species. 

Overfishing.  The  FMP  defines 
"overfishing"  as  a  fishing  mortality  rate 
that  would,  in  the  long-term,  reduce  the 
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spawning  biomass  per  recruit  below  20 
percent  of  what  it  would  have  been  if 
the  stock  had  never  been  exploited 
(unless  the  species  is  above  the  level 
that  would  produce  the  maximum 
sustainable  yield  (MSY)).  The  rate  is 
defined  in  terms  of  the  percentage  of  the 
stock  removed  per  year.  Therefore,  a 
large  amoimt  of  catch  can  cause 
overfishing  at  any  stock  abimdance 
level  Conversely,  overfishing  does  not 
necessarily  occur  for  stocks  at  low 
abujidance  levels  if  the  catch  can  be 
kept  to  a  sufficiently  small  fraction  of 
that  stock  level.  The  target  rate  of 
exploitation  for  west  coast  groundfish 
typically  is  the  rate  that  would  reduce 
spawning  biomass  per  recruit  to  35 
percent  of  its  unfished  level.  This 
desired  rate  of  fishing  will  always  be 
less  than  the  overfishing  rate,  so  there 
is  a  buffer  between  the  management 
target  and  the  level  that  could  harm  the 
stock's  long-term  potential  productivity. 
If  the  overfishing  level  is  reached,  the 
Guideline  for  Fishery  Management 
Plans  at  50  CFR  part  602  req\iire  the 
Council  to  identify  actions  to  be 
undertaken  to  alleviate  overfishing.  POP 
is  the  only  species  believed  to  be  near 
its  overfishing  level  in  1993,  and  no 
others  are  expected  to  be  overfished  in 
1994. 

POP  was  depleted  off  Washington  and 
Oregon  mainly  by  foreign  fishing  during 
the  1960's  and  early  1970's.  In  1981,  a 
rebuilding  program  was  established  for 
POP  in  the  Vancouver  and  Columbia 
subareas.  (POP  are  neither  common  nor 
important  in  the  more  southern  areas). 
A  review  in  1992  of  fishery  and  survey 
data  does  not  indicate  any  significant 
rebuilding.  The  stock  is  estimated  to  be 
about  50  percent  of  its  MSY  level  and 
recent  harvests  are  near  the  level  of 
overfishing  (1,100  mt).  The  review  also 
indicates  that  strong  year  classes,  which 
are  necessary  to  rebmld  the  stock,  occur 
infrequently  so  the  lack  of  rebuilding  is 
not  expected.  The  Coundl's  C3^ 
recognized  that,  as  long  as  trawling 
occurs  in  these  areas,  incidental  catches 
of  POP  will  result.  The  GMT 
recommended  that  trip  limits  continue 
to  be  set  to  discourage  targeting  on  POP 
while  allowing  landings  of  incidental 
catches. 

It  is  not  anticipated  that  lowering  the 
level  of  the  trip  limit  (or  the  harvest 
guideline]  will  reduce  the  fishing 
mortality  of  POP.  The  level  of  catch  will 
vary  witi  effort  in  the  Vancouver- 
Columbia  area,  and  it  is  possible  that 
the  overfishing  level  will  be  reached, 
but  not  substantially  exceeded,  in  1994. 
Under  the  same  harvest  guideline  and 
trip  limit  (3,000  pounds  (1,361  kg)  or  20 
percent  of  all  groundfish  per  trip, 
whichever  is  less),  the  total  landings 
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1,378  mt  in  1991, 1,023  mt  in 
and  are  projected  at  1,214  mt  in 


were 

1992^1 

1993. 

Di^ards.  Stock  assessments  and 
inseai  on  catch  monitoring  are  designed 
to  aa  oimt  for  all  fishing  mortality, 
inclui  ling  that  resulting  from  fish 
discarded  at  sea.  Discards  of  rockfish 
and  sablefish  in  the  fishery  for  whiting 
proc^sed  at  sea  are  well-monitored  and 
are  aqcounted  for  Inseason  as  they 
occur'.  In  the  other  fisheries,  discards 
caused  by  trip  limits  are  not  monitored, 
so  diajcard  factors  have  been  developed 
to  reasonably  accoimt  for  this  extra 

These  discard  factors  are  applied 
)ral  ways. 

)me  cases  (trawl  sablefish,  widow 
ih,  bocaccio,  Dover  sole],  the 
id  factor  was  used  in  the  stock 
assessment  and  in  the  setting  of  the 
ABC.  Therefore  the  ABC  and  harvest 
guideline  are  defined  in  terms  of  landed 
catchi  No  additional  discard  factor  is 
apphid  to  inseason  catch  projections. 

m  Other  cases  (yellowtau  rockfish, 
POP,  thomyheads).  a  discard  factor  was 
not  aaticipated  in  iha  stock  assessment 
leading  to  the  setting  of  the  ABC 
becaise  the  assessment  was  conducted 
befort  the  trip  limits  became  low 
enough  to  induce  discards.  For  POP  and 
thorn  rheads,  an  estimate  of  discards 
cause  1  by  trip  limits  has  been 
subtricted  from  the  ABC  so  that  the 
harvest  guideline  represents  only  the 
landed  catch.  For  yellowtail  rockfish,  a 
varietjy  of  gears  with  different  discard 
leveU  contribute  to  the  catch,  so  the 
harvost  guideline  is  set  equal  to  ABC 
and  landings  are  adjusted  by  a  discard 
factor  during  the  season  to  estimate  total 
removals. 

Thi  level  of  trip  limit  discard  is  not 
monijored.  A  level  previously  measured 
for  widow  rockfish  (16  percent)  in  a 
scienpfic  study  is  assumed  to  be 
apprdpriate  for  the  commercial  fisheries 
for  w  dow  rockfish,  yellowtail  rockfish 
and  F  OP.  A  lower  level  of  8  percent  is 
used  or  the  deepwater  thomyhead 
fishei  y. 

Dia  ::arded  bycatch  in  the  Pacific 
whiti  [ig  fishery  always  is  coimted 
towaj  ds  the  harvest  guideline  inseason 
becai  se  this  source  of  discard  is 
meas  ued  accurately  by  observers  and  is 
variable  from  vear  to  year. 

Fomign  ancl  domestic  fisheries.  For 
thosei  species  needing  individual 
management  that  will  not  be  fully 
utili:^d  by  domestic  processors  or 
harv^ters,  and  that  can  be  caught 
withdut  severely  impacting  species  that 
are  fijlly  utilized  by  domestic  processors 
or  hah^esters,  the  harvest  guidelines  or 
quotas  may  be  apportioned  to  domestic 
annual  harvest  (DAH,  which  includes 
dom^tic  annuai  processing  pAP)  and 


joint  venture  processing  (JVP))  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  In  1994,  there  are  no  surplus 
groundfish  available  for  joint  venture  or 
foreign  fishing  operations. 
Consequently,  all  the  harvest  guidelines 
in  1994  are  designated  entirely  for  DAP 
(which  also  equals  DAH),  and  JVP  and 
TALFF  are  set  at  zero. 

In  the  unlikelv  event  that  a  foreign  or 
joint  ventiue  fishery  should  occur,  the 
incidental  catch  levels  would  be  the 
same  as  announced  at  Table  2,  footnote 
1  of  58  FR  2990  (January  7, 1993). 

The  Limited-Entry  Program— Effective 
January  1,  1994 

Amendment  6  to  the  FMP  establishes 
a  limited-entry  program  which  divides 
the  groimdfish  fishery  into  two 
components,  the  limited-entry  fishery 
and  the  open-access  fishery,  each  of 
which  has  its  own  allocations  and 
management  measures.  The  limited- 
entry  and  open-access  allocations  are 
calculated  according  to  a  formula 
specified  in  the  FMP  and  implementing 
regulations,  and  are  announced 
annually  with  the  ABC  and  harvest 
guideline  specifications.  At  its 
November  1993  meeting,  the  Council 
recommended  the  species  and  areas 
subject  to  open-access  and  hmited-entry 
allocations  in  1994,  and  the  Regional 
Director  calculated  the  amounts  of  the 
allocations  which  are  presented  in  Table 
1.  Unless  otherwise  specified,  the 
limited-entry  and  open-access 
allocations  are  treated  as  harvest 
guidelines  in  1994. 

Open-access  aliocations.  The  open- 
access  fishery  means  the  fishery 
composed  of  vessels  using  (i)  exempt 
gear,  or  (ii)  longline  or  pot  (trap)  gear 
used  pursuant  to  the  harvest  gmdelines, 
quotas,  and  other  management  measures 
governing  the  open-access  fishery. 
Exempt  gear  means  all  types  of  fishing 
gear  except  groimdfish  trawl,  longline, 
and  pots.  (Exempt  gear  includes  trawls 
used  to  harvest  piiuc  shrimp  or  spot  or 
ridgeback  prawns  (shrimp  trawls),  and, 
south  of  Point  Arena,  CaUfomia, 
California  haUbut,  or  sea  cucimibers.) 
Simply  put,  open-access  gear  is  all  types 
of  fishing  gear  except  longline.  pot,  or 
groundfish  trawl  gear  fished  by  a  vessel 
that  has  a  limited-entry  permit  affixed 
with  a  gear  endorsement  for  that  sear. 

The  open-access  allocation  is  derived 
by  applying  the  open-access  allocation 
percentage  to  the  annual  harvest 
guideline  or  quota  after  subtracting  any 
set  asides  for  recreational  fishing  or 
treaty  Indians  imder  sections  II.E.  (b) 
and  (c)  of  the  Appendix  to  part  663.  For 
those  species  in  which  the  open-access 
share  would  have  been  less  tnan  one 
percent,  no  open-access  allocation  is 
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specified  for  1994  because  significant 
open-access  effort  is  not  anticipated.  At 
the  time  the  calculations  were  made,  the 
status  of  some  vessels  (whether  or  not 
they  would  receive  a  limited-entry 
permit)  was  not  certain.  The  catch  by 
these  vessels  was  divided  equally 
between  the  limited-entry  and  open- 
access  allocations.  The  highest 
"undecided"  amount  is  4.7  percent  for 
the  catch  of  species  used  to  represent 
bocaccio  during  the  window  period. 
Therefore  the  greatest  potential  error  in 
any  of  the  open-access  or  limited-entry 
allocations  is  less  than  2.5  percent  of  the 
harvest  guideline.  This  level  of  error 
would  not  result  in  a  change  in  any  of 
the  trip  limits  for  the  limited-entry  or 
open-access  fisheries. 

Limited-entry  allocations.  The 
limited-entry  fishery  means  the  fishery 
composed  of  vessels  using  limited-entry 
gear  fished  pursuant  to  the  harvest 
guidelines,  quotas,  and  other 
management  measures  governing  the 
limited-entry  fishery.  Limited-entry  gear 
means  longline,  pot,  or  groundfish  trawl 
gear  used  under  the  authority  of  a  valid 
limited-entry  permit,  issued  under  50 
CFR  part  663,  affixed  with  an 
endorsement  for  that  gear.  (Groundfish 
trawl  gear  excludes  shrimp  trawls  used 
to  harvest  pink  shrimp,  spot  prawns,  or 
ridgeback  prawns,  and  otner  trawls  used 
to  fish  for  California  halibut  or  sea 
cucumbers  south  of  PL  Arena. 
Cahfomia.) 

The  limited-entry  allocation  is  the 
allowable  catch  (harvest  guideline  or 
quota)  reduced  by:  (1)  Set  asides,  if  any, 
for  treaty  Indian  fisheries  or  recreetidnial 
fisheries,  and  (2)  the  open-access 
allocation. 

II.  1994  Management  Measures^ 
Commercial  Fishery 

Most  of  the  1994  management 
measures  announced  in  this  notice  have 
been  designated  as  "routine"  under  the 
procedures  contained  in  Amendment  4 
to  the  FMP  (56  FR  736.  January  8, 1901). 
Hie  "routine"  designation  means  that  a 
measure  is  likely  to  need  adjustment  on 
an  annual  or  more  frequent  basis,  and 
that  it  may  be  implemented  and 
adjiisted  tor  a  specified  species  or 
spedes  group  and  gear  type  after 
consideration  at  a  single  Council 
meeting.  However,  the  efiects  of  the 
particularly  measure  must  have  been 
analyzed  previously,  the  purpose  of  the 
measure  must  be  the  same  as  when  it 
was  designated  as  routine,  and  the 
measure  must  be  announced  in  the 
Federal  Register. 

Those  management  measures  not  yet 
designated  as  routine  apply  to  the 
harvest  of  groundfish  taken  lndd«ntally 
in  non-groundfish  fisberiM  (in  the  open- 


access  fishery)  for  pink  shrimp,  spot  and 
ridgeback  prawns.  CaUfomia  halibut, 
and  sea  cucumbers.  These  fisheries 
must  be  managed  under  "routine"  trip 
limits  to  assure  that  open-access 
allocations  are  not  exceeded.  The  trip 
limits  for  pink  shrimp,  and  spot  and 
ridgeback  prawns  previously  were 
codified  at  50  CFR  663.24:  those  for 
California  halibut  and  sea  cucumbers 
are  announced  herein  for  the  first  time. 
In  the  future,  the  Coundl  also  may 
recommend  designating  trip  limits  for 
lingcod  as  routine,  so  that  they  may  be 
adjusted  in  season  to  achieve  its  harvest 
guideline  which  was  spedfied  for  the 
first  time  in  1994. 

Limited-entry  fishery.  The  following 
management  measures  apply  to  vessels 
operating  in  the  Umited-entry  fishery 
after  January  1. 1994,  and  are  designed 
to  keep  landings  within  the  harvest 
guidelines  or  limited-entr^  allocations. 

The  Sebastes  complex  (including 
yellowtail  rockfish  and  Bocaccio). 
Beginning  January  1, 1993,  the 
cumulative  trip  limit  for  the  Sebastes 
complex  coastwide  was  50.000  pounds 
(22,680  kg)  in  a  2-week  period,  of  which 
no  more  than  10,000  pounds  (4.536  kg^ 
could  be  bocacdo  taken  south  of  Cape 
Mendocino,  or  8,000  pounds  (3,629  kg) 
could  be  yellowtail  rockfish  caught 
north  of  Coos  Bay,  Oregon.  The  Sebastes 
complex  trip  Umit  remained  the  same 
all  year,  but  the  trip  limit  for  yellowtail 
rockfish  was  lowered  to  6,000  pounds 
(2,722  kg)  in  late  April,  and  the  bacacdo 
trip  limit  was  increased  to  15,000 
pounds  (6,804  kg]  in  early  October.  By 
the  end  of  1993,  landings  of  bocacdo 
are  yellowtail  rockfish  and  the  S^stes 
complex  catches  are  expected  to  exceed 
their  harvest  guideline  in  the 
Vancouver/Columbia  subareas  by  as 
much  as  27  percent  and  18  percent, 
respectively.  The  Coimdl  did  not 
recommend  further  reductions  in  the 
trip  limit  for  yellowtail  rockfish  in  1903 
because  the  ABC  and  harvest  guideline 
for  this  spedes  were  expected  to 
increase  substantially  in  1994,  and  the 
overage  in  1993  is  not  expected  to 
reduce  future  productivity.  The 
Sebastes  complex  harvest  gxiideline  was 
exceeded  entirely  due  to  the  overage  in 
the  yellowtail  rockfish  landings,  so  the 
trip  limit  for  the  complex  was  not 
reduced  for  the  same  reasons  as  for 
yellowtail  rockfish. 

In  1994,  the  cumulative  trip  limit 
period  for  the  Sebastes  complex 
(including  yellowtail  rockflui  and 
bocacdo)  is  extended  from  2  weeks  to 
a  calendar  month,  consistent  with  the 
period  for  widow  rockfish  and  the 
Dover  sole/thomyhead/sablefish 
complex.  However,  the  trip  Umit  is  not 
simply  doubled  because  experience  has 


shown  that  the  opportimity  for  landings, 
and  thus  catch  rates,  increase  as  the  trip 
Umit  period  is  lengthened. 
Consequently,  the  coastwide  trip  Umit 
for  the  Sebastes  complex  is  increased  to 
only  80,000  pounds  (36.290  kg)  per 
calendar  month  in  1994.  Analysis  of 
1993  Washington  and  Oregon  landings 
accumulated  by  4-week  periods 
indicated  that  this  trip  Umit  will  not  be 
severely  constraining  because  few 
cumulative  Sebastes  trips  exceeded 
80,000  pounds  (36.290  kg)  in  1993. 

In  addition,  the  management  line  for 
yellowtail  rockfish  is  moved  north  to 
Cape  Lookout.  Oregon  (45'20'15''  N. 
latitude),  to  better  define  the  areas 
where  this  species  is  concentrated.  The 
cumulative  trip  Umit  for  yellowtail 
rockfish  north  of  Cape  Lookout  is  set  at 
14,000  pounds  (6,350 1^)  per  month, 
intermediate  to  the  1993  levels  (6,000 
pounds  (2,722  kg)  and  8,000  pounds 
(3.629  kg]  per  2-week  periods],  because 
landings  in  1993  are  believed  to  have 
been  similar  to  the  1994  harvest 
guideline  for  the  same  area.  To  keep 
landings  from  accelerating  south  of  the 
line,  as  occurred  in  1992.  a  trip  limit  of 
30,000  pounds  (13,608  kg)  per  month  is 
estabUshed  for  yellowtail  rockfish 
caught  south  of  Cape  Lookout. 

Because  landings  of  bocacdo  did  not 
reach  the  1993  harvest  guideline,  the 
trip  limit  is  almost  doubled  to  30,000 
pounds  (13,608  kg]  per  month. 

The  1993  restrictions  limited  a  vessel 
to  the  northern,  more  restrictive  trip 
Umit  for  yellowtail  rockfish  if  op>erating 
on  both  sides  of  the  line  at  Coos  Bay. 
This  was  a  problem  for  vessels  that  took 
the  yellowtail  rockfish  limit  south  of 
Coos  Bay  at  the  beginning  of  the  month, 
and  then  fished  north  of  the  Une  for  the 
DTS  complex  because  yellowtail 
rockfish  is  commonly  taken  as  bycatch. 
The  yellowtail  rockfish  would  either 
need  to  be  discarded  or  the  vessel 
would  be  in  violation  of  the  more 
restrictive  northern  limit.  The  same 
problem  would  exist  north  and  south  of 
Cape  Lookout  in  1994.  Consequently, 
the  Coimcil  endorsed  a  declaration 
procedure  by  the  States  of  Oregon  and 
Washington  that  would  allow  a 
fisherman  to  operate  both  north  and 
south  of  Cape  Lookout  during  a  month 
and  retain  up  to  the  southern  limit  of 
yellowtail  rockfish,  if  the  State  is 
notified  in  advance  where  the  vessel 
wiU  be  operating  on  each  trip  that 
crosses  the  line  during  that  month. 
These  declarations,  which  are  binding 
for  the  trip,  are  similar,  but  not 
identical,  to  those  used  in  the  past.  The 
State  where  the  fish  will  he  landed 
(Oregon  or  Washington)  should  be 
contacted  for  more  complete 
information  on  these  procedures,  which 


may  differ  between  the  two  States.  The 
phone  niunbers  of  the  State  agencies 
appear  in  Section  m.C. 

widow  rockfish.  The  1993  cumulative 
trip  limit  for  widow  rockfish  initially 
was  set  at  30,000  pounds  (13.608  kg)  per 
4-week  period,  but  was  reduced  to  3,000 
pounds  (1,361  kg]  per  trip  on  December 
1. 1993.  Landings  of  widow  rockfish  are 
projected  to  exceed  the  harvest 
guideline  by  as  much  as  12  percent  in 
1993.  For  1994,  the  trip  limit  is  again 
initially  set  at  30,000  pounds  (13,608 
kg),  but  the  period  is  slightly  extended 
from  4-weeks  to  a  calendar  month. 
Reducing  the  number  of  trip  limit 
periods  from  13  4-week  periods  (of  28 
days)  to  12  calendar  months  (of  30-31 
days]  is  intended  to  reduce  landings 
from  1993  levels  and  avoid  the  need  for 
further  trip  limit  reductions  before  the 
fall  of  1994. 

POP.  The  1994  trip  limit  for  POP  is 
the  same  as  in  1991-1993:  3,000  pounds 
(1,361  kg)  or  20  percent  of  all  fish  on 
board,  whichever  is  less,  in  landings  of 
POP  above  1,000  pounds  (454  kg).  This 
is  not  a  cumulative  limit  because  it  is 
intended  to  accommodate  only 
incidental  catches.  It  therefore  appUes 
to  each  fishing  trip.  Because  the  trip 
limit  for  POP  is  intended  to 
accommodate  only  unavoidable 
incidental  catches,  it  will  not  be 
increased  if  landings  are  lower  than  the 
harvest  guideline. 

DTS  complex  [Dover  sole, 
thomyheaas,  and  trawl-caught 
sablefish).  In  January  1993,  the 
cumulative  trip  limit  for  the  DTS 
complex  was  45.000  pounds  (20,412  kg] 
per  2-week  period,  of  which  no  more 
than  20,000  pounds  (9,072  kg]  could  be 
thomyheads  and  no  more  than  1,000 
pounds  (454  kg),  or  25  percent  of  the 
DTS  complex,  whichever  was  greater, 
could  be  sablefish.  In  April,  the  trip 
limits  were  reduced  and  applied  on  a  4- 
week  cumulative  basis:  60,000  pounds 
(27,216  kg]  of  the  DTS  complex,  of 
which  no  more  than  35,000  pounds 
(15,876  kg)  could  be  thomyheads.  The 
sablefish  trip  limit  remained  the  same 
(but  was  expected  to  result  in  lower 
landings  due  to  the  reduction  in  the  trip 
limit  for  the  complex]  until  September 
when  a  ceiling  of  3,000  pounds  (1,361 
kg)  per  trip  was  added.  Nonetheless, 
landings  continued  at  high  levels  and.  at 
the  Council's  November  1993  meeting, 
were  projected  to  exceed  the  harvest 
guidelines  for  trawl-caught  sablefish  by 
18  percent  and  for  thomyheads  by  17 
percent.  Dover  sole  landings  were 
projected  to  be  17  percent  below  its 
coastwide  harvest  guideline,  but  only  3 
percent  below  the  harvest  guideline  in 
the  Columbia  subarea  (which  is  1,000 
mt  lower  in  1994).  Further  reductions 
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were  im  >Iemented  in  December  1993 
(58  FR  e  1169,  December  6, 1993)  but 
were  no  expected  to  substantially 
reduce  tpese  overages.  Throughout  the 
year,  nolmore  than  5.000  pound  (2,268 
kg]  of  sablefish  per  trip  could  be  smaller 
than  22  inches  (56  cm)  (total  length). 

In  1994,  the  cumulative  trip  limit  for 
the  DTSjcomplex  is  50.000  pounds 
(22,680  kg]  per  month,  including  no 
more  thin  30,000  pounds  (13,608  kg)  of 
thomyheads  and  12,000  pounds  (5,443 
kg)  of  trawl-caught  sablefish.  The 
cumulative  period  is  lengthened  from  4- 
weeks  to  calendar  month.  The  sablefish 
trip  limi^  of  1,000  pounds  (454  kg)  or  25 
percent  p  the  DTS  complex,  whichever 
is  greater,  that  applies  to  each  trip, 
remains  in  effect.  The  5,000-pound 
(2,268  kt]  trip  limit  on  sablefish  smaller 
than  22  mches  (56  cm)  also  continues. 
Even  thdugh  the  sablefish  harvest 
guidelinb  applies  only  to  the  Vancouver, 
Columbfe.  Eureka,  and  Monterey  areas, 
these  trip  limits  are  applied  coastwide 
to  avoidieffort  shifts  into  the  Conception 
area. 

Nontr  ml  trip  limits  for  sablefish.  In 
1993,  a  ( oastwide  250-pound  (113  kg) 
daily  trip  limit  was  applied  until  May 
9,  the  be  {inning  of  the  72-hour  closure 
before  tl  e  start  of  the  regular  season  on 
May  12.  Fhe  250-pound  (113  kg)  daily 
trip  limi|  was  reimposed  on  June  5 
following  a  72-hour  closure  beginning 
June  2.  Landings  are  projected  to  be 
within  otie  percent  of  the  harvest 
guideline  in  1993.  The  harvest  guideline 
applies  doastwide  except  for  the 
Conception  subarea. 

Daily  jrip  limits  are  estabUshed  again 
in  1994  Juntil  72  hours  before,  and  72 
hours  after,  the  regular  season  which  is 
scheduled  to  start  on  May  15, 1994. 
Howevef,  the  250-pound  (113  kg)  daily 
trip  limit  will  apply  only  to  the 
Vancou>ter,  Columbia,  Eureka,  and 
Montere  r  subareas.  the  same  areas 
covered  )y  the  harvest  guideline.  In  the 
Concept  on  area,  where  there  is  no 
harvest  f  uideline  and  landings  have 
been  bel  )w  the  425  mt  ABC,  the  daily 
trip  limi  is  increased  to  350  pounds 
(159  kg).  This  limit  will  accommodate 
most  cuit«nt  landings  without 
encouratf ing  excessive  effort  shifts  into 
that  area 

The  trip  limit  for  sablefish  smaller 
than  22  ^ches  (56  cm]  (1,500  pounds 
(680  kg)  or  3  percent  of  all  legal 
sablefish  on  board,  whichever  is  greater) 
remains  In  effect. 

Pacific  whiting.  The  Council 
recommi  nded  continuation  of  the 
10,000-pound  (4,536  kg)  trip  limit  for 
Pacific  V  hiting  taken  before  and  after 
the  regu  ar  season.  In  1994,  the  regular 
season  b  >gins  on  March  1  between 
42''00'— 10''30'  N.  latitude,  and  on  April 


15  north  of  42'>00'N.  latitude  and  south 
of40"'30'N.  laUtude. 

Open-access  fishery.  At  its  November 
meeting,  the  Council  recommended 
open-access  fishery  trip  limits  for 
certain  gear  types,  areas,  and  species  or 
species  groups.  For  all  open-access  gear 
except  trawls,  the  Council 
recommended:  (1)  A  10,000  pound 
(4,536  kg)  trip  hmit  for  all  rockfish,  not 
to  exceed  40,000  pounds  (18,144  kg) 
cumulative  in  a  month;  and  (2)  a 
sablefish  trip  limit  of  the  same  amounts 
and  areas  as  for  the  limited-entry 
nontrawl  fishery  at  the  beginning  of  the 
year  (250  pounds  (113  kg)  per  day  north 
of  36''00'  N.  latitude:  350  pounds  (159 
kg)  per  day  south  of  36''00'  N.  latitude). 
For  shrimp  trawls,  the  trip  hmit  for  spot 
and  ridgeback  prawns  remains  the  same 
at  1,000  pounds  (454  kg)  of  groimdfish 
per  trip,  and  the  trip  limit  in  the  pink 
shrimp  fishery  (1,500  pounds  (680  kg)  of 
groundfish  per  day  times  the  number  of 
days  in  the  fishing  trip)  is  the  same 
except  the  exclusion  of  whiting, 
shortbelly  rockfish,  and  arrowtooth 
flounder  is  removed.  The  trip  limits  all 
are  designed  to  keep  landings  within  the 
open-access  allocation  for  as  long  as 
possible  during  the  year.  In  addition, 
any  more  restrictive  limits  imposed  on 
the  limited-entry  vessels  also  apply  to 
the  open-access  vessels.  In  particular, 
the  cumulative  monthly  Hmits  for 
bocaccio  and  for  yellowtail  rockfish  are 
more  restrictive  than  the  40,000  pounds 
(18.144  kg)  cumulative  limit  on  all 
rockfish  in  the  open-access  fishery. 

Public  comment  resulting  from  the 
discussion  of  trip  hmits  at  (he 
September  1993  Council  meeting 
revealed  two  minor  trawl  fisheries  for 
non-groundfish  species  (Cahfomia 
halibut  and  sea  cucumbers  south  of 
Point  Arena.  California)  that 
incidentally  take  small  amounts  of 
groundfish.  If  these  vessels  had  landed 
the  500-pound  (227  kg]  minimum 
landing  requirement  during  the  window 

{>eriod,  they  would  have  qualified  for  a 
imited-entry  permit,  but  they  did  not. 
These  vessels  are  considered  to  be  using 
exempt  gears,  and  therefore  may 
participate  in  the  open-access  fishery. 
The  Council  agreed  that  the  total  take  of 
groundfish  in  these  fisheries  was 
insignificant,  if  measurable,  and  that 
there  was  no  need  to  force  these  fishers 
to  discard  incidentally-caught 
groundfish.  Therefore,  a  500-pound  (227 
kg]  trip  limit  for  all  groundfish  species 
was  recommended  for  these  fisheries. 
Vessels  using  open-access  gear  are 
subject  to  the  management  measures  for 
the  open-access  fishery,  whether  or  not 
the  vessel  has  a  valid  Umited-entry 
permit  endorsed  for  any  other  gear.  In 
addition,  a  vessel  operating  in  the  open- 


access  fishery  must  not  exceed  any  trip 
limit,  frequency  limit,  and/or  size  limit 
for  the  same  gear  and/or  subarea  in  the 
limited-entry  fishery  (as  announced  in 
this  Federal  Register  notice  In 
paragraphs  titled  "limited-entry").  A 
vessel  that  operates  in  both  the  open- 
access  and  limited-entry  fisheries  is  not 
entitled  to  two  separate  trip  limits  for 
the  same  species.  Fish  caught  with 
open-access  gear  will  also  be  counted 
toward  the  Umited-entry  trip  limit.  For 
example;  In  one  month,  a  trawl  vessel 
catches  12,000  pounds  (5,443  kg]  of 
yellowtail  rockfish  in  the  limited-entry 
fishery,  and  in  the  same  month  catches 
4.000  pounds  (1,814  kg)  of  yellowtail 
rockfish  using  hook-and-line  (open- 
access)  gear.  Because  the  open-access 
landings  are  counted  toward  the 
limited-entry  limit,  the  vessel  would 
have  exceeded  its  monthly  14,000 
pound  (6,350  kg)  limited-entry  limit  for 
yellowtail  rockfish  by  2,000  pounds 
(907  kg). 

m.  1994  Management  Measures — 
Recreational  Fishery 

The  recreational  size  and  bag  limits  in 
1994  are  the  same  as  in  1993  except  for 
ihe  bag  Umit  for  black  rockfish  off 
Oregon.  The  State  of  Oregon  is 
concerned  that  numbers  of  black 
rockfish  on  the  north  Oregon  coast  are 
declining  and  has  reduced  the  State  beg 
limit  from  IS  rockfish  of  any  species,  to 
15  rockfish  of  which  no  more  than  10 
may  be  black  rockfish.  The  Council 
recommended  that  the  same  change  be 
made  to  the  bag  limit  in  Federal  waters 
to  conserve  the  sjjecies  and  maintain 
consistency  with  Oregon  regulations. 
The  commercial  fishery  is  not  restricted 
at  this  time  because  the  commercial 
catch  of  black  rockfish  is  low,  and 
commercial  vessels  have  voluntarily 
agreed  to  avoid  the  nearshore  areas 
where  black  rockfish  are  found. 

IV.  Secretarial  Actions 

For  the  reasons  stated  above,  the 
Secretary  concurs  with  the  Coundl's 
recommendations  and  announces  the 
following  management  actions  for  1994. 
including  those  that  have  not  been 
changed  since  1993. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  1994 
management  measures,  unless  otherwise 
specified  in  a  subsequent  notice: 

(1)  A  trip  limit  is  the  total  allowable 
amount  of  a  groundfish  species  or 
species  complex,  by  wei^t,  or  by 
percentage  of  fish  on  board,  that  may  be 
taken  ana  retained,  possessed,  or  landed 
per  vessel  from  a  single  fishing  trip. 


(2)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
period. 

(3)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  limit  on  the  number  of 
landings  or  trips.  Cumulative  trip  Umits 
for  1994  initially  apply  to  calendar 
months. 

(4)  Unless  the  fishery  is  closed,  a 
vessel  which  has  landed  its  cumulative 
or  daily  limit  may  continue  to  fish  on 
the  limit  for  the  next  legal  period  so 
long  as  the  fish  are  not  landed 
(ofRoaded)  until  the  next  legal  period. 

(5)  All  weights  are  round  weights  or 
roimd  weight  equivalents. 

(6)  Percentages  are  based  on  round 
weights,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(7)  Legal  fish  means  fish  taken  and 
retained,  possessed,  or  landed  in 
accordance  with  the  provisions  of  50 
CFR  part  663,  the  Magnuson  Act,  any 
notice  issued  under  subpart  B  of  part 
663,  and  any  other  regulation 
promulgated  or  permit  issued  under  the 
Magnuson  Act. 

(8)  Closure,  when  referring  to  closure 
of  a  fishery,  means  that  taking  and 
retaining,  possessing  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  the  regulations  at  50 
CFR  663.2.) 

(9)  The  fishery  management  area  for 
these  species  is  the  EEZ  off  the  coasts 
of  Washington,  Oregon,  and  California 
between  3  and  200  nautical  miles 
offshore,  and  bounded  on  the  north  by 
the  Provisional  International  Boundary 
between  the  United  States  and  Canada, 
and  bounded  on  the  south  by  the 
Intemalionai  Boundary  between  the 
United  States  and  Mexico.  All 
groundfish  possessed  0-200  nautical 
miles  offshore,  or  landed  in, 
Washington,  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  the  fishery  management 
area,  unless  otherwise  demonstrated  by 
the  person  in  possession  of  those  fish. 

(10)  Inseason  changes  to  trip  limits 
are  announced  by  notices  published  in 
the  Federal  Register.  Information 
concerning  changes  to  trip  limits  also  is 
available  from  the  NMFS  Northwest  and 
Southwest  regional  offices  [see 
ADDRESSES  above].  Changes  to  trip 
limits  are  effective  at  the  times  stated  in 
the  Federal  Register  notices.  Once  a 
change  is  effective,  it  is  illegal  to  take 


and  retain,  possess,  or  land  more  fish 
than  allowed  under  the  new  tnp  limit. 

(11)  It  is  unlawful  for  any  person  to 
take  and  retain,  possess,  or  land 
groundfish  in  excess  of  the  landing  limit 
for  the  open-access  fishery  without 
having  a  valid  limited-entry  permit  for 
the  vessel  affixed  with  a  gear 
endorsement  for  the  gear  used  to  catch 
the  fish.  (50  CFR  663.7{t)) 

(12)  The  following  provisions  that  are 
not  covered  under  the  headings 
"limited-entry"  or  "open-access"  apply 
to  ail  vessels  that  take  and  retain 
groundfish  unless  otherwise  stated. 

B.  Widow  Rockfish 

(1)  Limited-entry  Fishery.  No  more 
than  30,000  pounds  (13,608  kg) 
cumulative  of  widow  rockfish  mav  be 
taken  and  retained,  possessed,  or  landed 
per  vessel  per  month.  (Widow  rockfish 
are  also  called  brownies.) 

(2)  Open-access  Fishery.  See  section 
G.  Of  the  40.000  pound  (18.144  kg) 
monthly  cumulative  trip  limit  for 
rockfish  taken  in  the  open-access 
fishery,  no  more  than  30,000  pounds 
(13,608  kg]  may  be  widow  rockfish. 

C.  Sebastes  Complex  (Including 
Yellowtail  and  Bocaccio  Rockfish) 

(1)  General,  (a)  Sebastes  complex 
means  all  rockfish  managed  by  the  FMP 
except  Pacific  ocean  perch  [Sebastes 
alutus),  widow  rockfish  (S.  entomelas), 
shortbelly  rockfish  (S.  jordani),  and 
Sebastolobus  spp.  (also  called 
thomyheads,  idiot,  or  channel  rockfish). 
Yellowtail  rockfish  (S.  flavidus)  are 
commonly  called  greenies.  Bocaccio  (S. 
paucispinis]  are  commonly  called  rock 
salmon. 

(b)  Cape  Lookout  means  45''20'15"  N. 
latitude. 

(c)  Cape  Mendocino  means  40°30'00'' 
N.  latitude. 

(2)  Limited-entry  fishery,  (a) 
Cumulative  trip  limits.  Coastwide.  no 
more  than  80,000  pounds  (36,287  kg) 
cumulative  of  the  Sebastes  complex 
may  be  taken  and  retained,  possessed  or 
landed  per  vessel  per  month.  Within 
this  80,000  pounds  (36.287  kg),  no  more 
then  14.000  pounds  (6,350  kg) 
cumulative  may  be  yellowtail  rockfish 
taken  and  retained  north  of  Cape 
Lookout;  no  more  than  30,000  pounds 
(13,608  kg)  cumulative  may  be 
yellowtail  rockfish  taken  and  retained 
south  of  Cape  Lookout;  and  no  more 
than  30,000  pounds  (13,608  kg) 
cumulative  may  be  bocaccio  taken  and 
retained  south  of  Cape  Mendocino. 

(b)  The  provisions  of  this  paragraph 
(b)  apply  unless  declarations  are  made 
according  to  paragraph  (c)  below  If  any 
vessel  transits  through  or  fishes  in  the 
area  north  of  Cape  Lookout  daring  a 
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month,  then  that  vessel  is  subject  to  the 
trip  limit  for  yellowtail  rockfish  taken 
and  retained  north  of  Cape  Lookout,  no 
matter  where  the  fish  are  possessed  or 
landed.  Similarly,  if  a  vessel  takes  and 
retains  yellowtail  rockfish  south  of  Cape 
Lookout  and  possesses  or  lands 
yellowtail  rockfish  north  of  Cape 
Lookout  during  a  month,  that  vessel  is 
subject  to  the  northern  trip  limit. 

(c)  State  declarations.  The  States  of 
Oregon  and  Washington  are 
implementing  declaration  procedures 
that  enable  a  vessel  that  fishes  or 
transits  both  north  and  south  of  Cape 
Lookout  during  a  month  to  retain  the 
30,000  pound  (13,608  kg)  cumulative 
limit  for  yellowtail  rockfish  south  of 
Cape  Lookout.  For  any  vessel  that  takes 
and  retains  or  lands  yellowtail  rockfish 
during  the  month,  a  declaration  must  be 
filed  for  each  fishing  trip  that  crosses 
the  line  at  Cape  Lookout  during  that 
month,  must  be  made  before  leaving 
port  on  the  fishing  trip,  and  may  not  be 
changed  once  the  vessel  has  left  port. 
Declarations  must  be  made,  according  to 
State  law,  to  the  state  where  the  fish 
will  be  landed.  To  make  a  declaration  or 
for  further  information,  contact: 
Washington  Department  of  Fisheries, 
Montesano,  WA,  at  206-249-4628;  or 
Oregon  Department  of  Fish  and 
Wildhfe,  Newrport.  OR.  at  503-867- 
4741. 

(i)  A  vessel  under  a  northern  trip 
declaration  may  not  exceed  the  northern 
limit  during  a  single  trip,  nor  may  the 
cumulative  catch  of  all  northern 
declared  trips  exceed  the  northern 
cumulative  limit.  The  total  cumulative 
catch  for  the  month  may  not  exceed  the 
southern  Hmit,  no  matter  where  the  fish 
are  caught. 

(ii)  A  vessel  under  a  southern  trip 
declaration  may  not  fish  for  any 
groundfish  north  of  Cape  Lookout 
during  the  fishing  trip  for  which  the 
declaration  is  made;  otherwise,  the 
northern  trip  limit  would  apply.  A 
vessel  under  a  southern  trip  declaration 
may  not  exceed  the  southern  trip  limit 
during  a  single  trip,  nor  may  the 
cumulative  catch  of  all  southern 
declared  trips  exceed  the  southern 
cumulative  Umit.  The  total  cumulative 
catch  for  the  month  may  not  exceed  the 
southern  limit,  no  matter  where  the  fish 
are  caught. 

(d)  If  any  vessel  is  used  to  fish  south 
of  Cape  Mendocino  during  the  month, 
then  the  vessel  is  subject  to  the  trip 
limit  for  bocaccio  taken  and  retained 
south  of  Cape  Mendocino,  no  matter 
where  the  fish  are  possessed  or  landed. 
Similarly,  if  a  vessel  is  used  to  take  and 
retain  bocau:io  north  of  Cape 
Mendocino  and  possesses  or  lands 
bocaccio  south  of  Cape  Mendocino,  that 


vessel  is  subject  to  the  southern  trip 
limit. 

(3)  Of^n-access  Fishery.  See  section 
G.  Of  tha  40,000  pound  (18,144  kg) 
monthlyicumulative  trip  hmit  for 
rockfish  taken  in  the  open-access 
fishery,  no  more  than  14,000  pounds 
(6,350  kg)  cumulative  may  be  yellowtail 
rockfish  caught  north  of  Cape  Lookout, 
no  more  khan  30,000  pouncls  (13,608  kg) 
cimiulati  ve  may  be  yellowtail  rockfish 
caught  s(  uth  of  Cape  Lookout,  and  no 
more  thai  30.000  pounds  (13,608  kg) 
cumulati  ve  may  be  bocaccio  caught 
south  of  Zape  Mendocino.  The  State 
declarati  )n  procedures  apply  to  all 
vessels,  1  i^hether  in  the  limited-entry  or 
open-acc  ass  fishery. 

D.  Pacifh  r  Ocean  Perch  (POP) 


(1)  Lin\ited 
limit  for 
is  3,000 
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Note:  Twenty  percent  of  all  legal  fish  on 
board  including  Pacific  ocean  perch  is 
equivalen  to  25  percent  of  all  legal 
groundfis^  on  board  other  than  Pacific  ocean 
perch. 

(2)  Op  n-access  Fishery.  See  section 
G.  Withi  I  the  10,000  pound  (4,536  kg) 
trip  limit  for  rockfish  taken  in  the  open- 
access  fii  hery,  no  more  than  3,000 
pounds  (1.361  kg)  or  20  percent  of  all 
legal  fish  on  board,  whichever  is  less, 
may  be  P  DP.  If  less  than  1,000  pounds 
(454  kg)  I  )f  Pacific  ocean  perch  are 
landed,  t  le  20  percent  limit  does  not 
apply. 


and  the  DTS  Complex 
,  Thomyheads.  and  Trawl- 
Sablefish 


St)le, 


{\)19i4  Management  Goal.  The 
sablefish' fishery  will  be  managed  to 
achieve  ^e  7,000  mt  harvest  guideline 
in  1994. 

(2)  Wa  ihington  Coastal  Tribal 
Fisheries .  An  estimate  will  be  made  of 
the  catch  to  the  end  of  1994  for  the 
Washington  coastal  treaty  tribes.  It  is 
anticipamd  that  these  tribes  will 
regulate  jheir  fisheries  so  as  not  to 
exceed  tl  leir  estimated  catch.  There  will 
be  no  F»  terally  imposed  tribal 
allocatio;  i  or  quota.  In  1994.  the 
estimated  tribal  catch  is  300  mt,  the 
same  as  to  1991, 1992,  and  1993. 

(3)  Limited-entry  Fishery,  (a)  Gear 
Allocati<^s.  After  subtracting  the  tribal- 
imposed  icatch  Unfit  and  the  open-access 
allocatioti  from  the  harvest  guideline, 
the  remainder  will  be  allocated  58 
percent  tp  the  trawl  fishery  and  42 
percent  tb  the  nontrawl  fishery. 


[Note:  Thfl  1994  harvest  guideline  for 
Sablefish  is  7.000  mt.  The  300-mt  tribal- 
imposed  catch  limit  is  subtracted,  and  the 
limited-entry  and  open-access  allocations  are 
based  on  the  remaining  6,700  mt.  The 
limited-entry  allocation  for  1994  of  6,070  mt 
is  allocated  3,520  mt  (58  percent)  to  the  trawl 
fishery  and  2,550  mt  (42  f>ercent)  to  the 
nontrawl  fishery.  The  trawl  and  nontrawl 
gear  allocations  are  harvest  guidelines  in 
1994,  which  means  the  fishery  will  be 
managed  so  that  the  harvest  guidelines  are 
not  exceeded,  but  will  not  necessarily  l>e 
closed  if  they  are  reached.] 

(b)  Trip  and  Size  Limits  for  the  DTS 
Complex  (Thomyheads,  Dover  Sole,  and 
Tmwl-caught  Sablefish).  These 
provisions  apply  to  thomyheads  and 
Dover  sole  caught  with  any  limited- 
entry  gear  and  sablefish  caught  with 
limited-entry  trawl  gear. 

(i)  "DTS  complex"  (formerly  called 
the  "deepwater  complex")  means  Dover 
sole  [Microstomas  pacificus), 
thomyheads  [Sebastolobus  spp.),  and 
trawl-caught  sablefish  [Anoplopoma 
fimbria).  Sablefish  also  are  called 
blackcod.  Thomyheads  also  are  called 
idiots,  channel  rockfish,  or  hardheads. 

(ii)  Trip  limits.  Coastwide,  no  more 
than  50,000  pounds  (22,680  kg) 
cumulative  of  the  DTS  complex  may  be 
taken  and  retained,  possessed,  or  landed 
per  vessel  per  month.  Within  this 
50,000  pounds  (22,680  kg),  no  more 
than  30.000  pounds  (13.608  kg) 
cumulative  may  be  thomyheads,  and  no 
more  than  12.000  pounds  (5,443  kg) 
cumulative  may  be  trawl-caught 
sablefish.  In  any  landing  of  the  DTS 
complex,  the  trip  limit  for  trawl-caught 
sablefish  is  the  greater  of  1,000  pounds 
(454  kg),  or  25  percent  of  the  DTS 
complex.  In  any  landing,  no  more  than 
5,000  pounds  (2,268  kg)  of  sablefish 
may  be  smaller  than  22  inches  (56  cm) 
(total  length). 

[Note:  Twenty-five  percent  of  the  DTS 
complex  (including  sablefish)  is  equivalent  to 
33.333  percent  of  the  legal  thomyheads  and 
Dover  sole.] 

(c)  Nontrawl  trip  and  size  limits,  (i) 
The  daily  trip  limit  for  sablefish  in  the 
Vancouver,  Columbia,  Eureka  and 
Monterey  subareas  (the  U.S.-Canada 
border  to  Se^OO'OO"  N.  latitude)  is  250 
pounds  (113  kg),  and  in  the  Conception 
subarea  (36''00'00"  N.  latitude  to  the 
U.S.-Mexico  border)  is  350  poimds  (159 
kg).  These  daily  trip  limits,  which  apply 
to  sablefish  of  any  size,  remain  in  enect 
until  the  regular  season  begins,  as 
specified  at  50  CFR  663.23(b)(2). 

[Note:  In  1994,  the  daily  trip  limits  will  be 
in  effect  from  0001  hours  January  1  through 
2400  hours  May  11;  the  first  72-hour  closure 
will  occur  bom  0001  hours  May  12  through 
2400  hours  May  14;  and  the  regular  season 
will  start  at  0001  hours  May  15.) 
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(ii)  Ehuing  the  "regular"  season,  the 
only  trip  limit  in  effect  applies  to 
sablefish  smaller  than  22  inches  (56  cm) 
(total  length)  which  may  comprise  no 
more  than  1,500  pounds  (680  kg)  or  3 
percent  of  all  legal  sablefish  on  board, 
whichever  is  greater. 

(See  paragraph  (d)  regarding  length 
measurement.) 

(iii)  Following  the  regular  season,  on 
a  date  to  be  announced  in  the  Federal 
Register,  the  daily  trip  limits  will  be 
reimposed  for  sablefish  (of  any  size) 
cau^t  with  nontrawl  gear. 

(dj  Length  measurement,  (i)  Total 
length  is  measured  from  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the 
tail  (pinched  together)  without 
mutilation  of  the  fish  or  the  use  of 
additional  force  to  extend  the  length  of 
the  fish. 

(il)  For  processed  ("headed") 
sablefish, 

(a)  The  minimum  size  limit  is  15.5 
inches  (39  cm)  measured  fi-om  the  origin 
of  the  first  dorsal  fin  (where  the  front 
dorsal  fin  meets  the  dorsal  surface  of  the 
body  closest  to  the  head)  to  the  tip  of 
the  upp>er  lobe  of  the  tail;  the  dorsal  fin 
and  tail  must  be  left  intact;  and, 

(6)  The  product  recovery  ratio  (PRR) 
established  by  the  state  where  the  fish 
is  or  will  be  landed  will  be  used  to 
convert  the  processed  weight  to  round 
weight  for  purposes  of  applying  the  trip 
limit.  (The  PRR  ciu-rently  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  state  PRRs  may  differ  and 
fishermen  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  PRR.) 

(e)  No  sablefish  may  be  retained 
which  is  in  such  condition  that  its 
length  has  been  extended  or  cannot  be 
determined  by  the  methods  stated  above 
in  paragraph  (d). 

(4)  Open-access  Fishery.  The  daily 
trip  limit  for  sablefish  in  the  Vancouver, 
Columbia,  Eiu^ka  and  Monterey 
subareas  (the  U.S.-Canada  border  to 
ae^OCOO"  N.  latitude)  is  250  pounds 
(113  kg),  and  in  the  Conception  subarea 
Oe'OO'OO"  N.  laUtude  to  the  U.S.- 
Mexico border)  is  350  pounds  (159  kg). 

F.  Pacific  Whiting.  (1)  Limited-entry 
Fishery,  (a)  No  more  than  10,000 
pounds  (4,536  kg)  of  pacific  whiting 
may  be  taken  and  retained,  possessed, 
or  landed,  per  vessel  per  fishing  trip 
until  the  regular  season  for  whiting 
begins,  as  specified  at  50  CFR 
663.23(b)(3). 

(b)  No  more  than  10,000  poimds 
(4,536  kg)  of  Pacific  whiting  may  be 
taken  and  retained,  possessed,  or  landed 
by  a  vessel  that,  at  any  time  during  a 
fishing  trip,  fished  in  the  fishery 
management  area  shoreward  of  the  100- 


fathom  contour  (as  shown  on  NOAA 
Charts  18580, 18600,  and  18620)  in  the 
Eureka  subarea  (from  43°00'00"  N. 
laUtude  to  40''30'00"  N.  latitude). 

Additional  regulations  that  apply  to 
the  whiting  fishery  are  found  in  the 
Pacific  Coast  Groundfish  regulations  at 
50  CFR  663.7  and  663.23  (58  FR  21261 
and  58  FR  21265,  both  April  20, 1992). 

G.  Vessel  Limits  In  The  Open-Access 
Fishery 

(1)  Set  net,  hook-and-line,  pot,  and 
other  exempt  gear  except  exempted 
trawl  gear: 

(a)  Rockfish.  No  more  than  10,000 
pounds  (4,536  kg)  of  rockfish  may  be 
taken  and  retained,  possessed,  or  landed 
per  vessel  per  fishing  trip.  No  more  than 
40.000  pounds  (18,144  kg)  cumulative 
of  rockfish  may  be  taken  and  retained, 
possessed  or  landed  per  vessel  per 
month.  Rockfish  means  the  Sebastes 
complex,  shortbelly  rockfish.  widow 
rockfish.  Pacific  ocean  perch,  and 
thomyheads,  as  listed  at  50  CFR  663.2. 
Within  these  limits,  a  vessel  may  not 
take  and  retain,  possess  or  land  more 
widow  rockfish.  Pacific  ocean  perch, 
thomyheads,  DTS  complex,  Sebastes 
complex,  yellowtail  rockfish,  or 
bocaccio  than  authorized  for  the 
limited-entry  fishery.  (See  paragraphs 
B.(l),  C.(2).  D.(l).  and  E.(3).) 

(b)  Sablefish.  The  daily  trip  limit  for 
sablefish  in  the  Vancouver,  Columbia, 
Eureka  and  Monterey  subareas  (the  U.S.- 
Canada border  to  36°00'00"  N.  latitude) 
is  250  pounds  (113  kg),  and  in  the 
Conception  subarea  (36''00'00"  N. 
latitude  to  the  U.S.-Mexico  border)  is 
350  pounds  (159  kg). 

Note:  The  "regular"  season  and  72-hour 
closures  specified  at  50  CFR  663.23(b)(2)  do 
not  apply  to  the  open-access  fishery. 

(2)  Shrimp  trawl  (used  to  catch  pink 
shrimp  or  spot  or  ridgeback  prawns): 

(a)  Pink  shrimp.  The  trip  limit  for  a 
vessel  engaged  in  fishing  for  pink 
shrimp  is  1,500  pounds  (680  1^) 
(multiplied  by  the  number  of  days  of  the 
fishing  trip)  of  groundfish  species  Usted 
at  50  CFR  663.2. 

(b)  Spot  and  ridgeback  prawns.  The 
trip  limit  for  a  vessel  engaged  in  fishing 
for  spot  or  ridgeback  prawns  is  1 ,000 
pounds  (454  kg)  of  groundfish  species 
per  fishing  trip. 

(c)  Within  tnese  limits,  a  vessel  may 
not  take  and  retain,  possess  or  land 
more  widow  rockfish.  Pacific  ocean 
perch,  thomyheads,  DTS  complex, 
Sebastes  complex,  yellowtail  rockfish, 
bocaccio,  Dover  sole,  or  Pacific  whiting 
than  authorized  in  the  limited-entry 
fishery.  (See  paragraphs  B.(l),  C.(2), 
D.(l),  £.(3),  and  F.(l).) 

(3)  California  halibut  or  sea  cucumber 
trawl.  No  more  than  500  pounds  (227 


kg)  of  groundfish  may  be  taken  and 
retaineid.  possessed,  or  landed  per  trip 
by  a  vessel  participating  in  the 
California  halibut  fishery  or  in  the  sea 
cucumber  fishery  south  or  Point  Arena. 
Cahfomia  (38°57'30''  N.  latitude). 

(i)  A  trawl  vessel  will  be  considered 
participating  in  the  California  halibut 
fishery  if  (i)  it  is  not  fishing  under  a 
valid  limited-entry  permit  issued  under 
50  CFR  part  663  for  trawl  gear,  and  (ii) 
all  fishing  on  the  trip  takes  place  south 
of  Point  Arena  and  the  landing  includes 
California  halibut  of  a  size  required  at 
CaUfomia  Fish  and  Game  Code  Section 
8392(a)  which  states: 

No  California  halibut  may  be  taken, 
possessed  or  sold  which  measures  less  than 
22  inches  in  total  length,  unless  it  weighs 
four  pounds  or  more  in  the  round,  three  and 
one-half  pounds  or  more  dressed  with  the 
head  on,  or  three  pounds  or  more  dressed 
with  the  head  off.  Total  length  means  the 
shortest  distance  l>etween  the  tip  of  the  )aw 
or  snout,  whichever  extends  farthest  while 
the  mouth  is  closed,  and  the  tip  of  the  longest 
lot>e  of  the  tail,  measured  while  the  halibut 
is  lying  flat  in  natural  repose,  without  resort 
to  any  force  other  than  the  swinging  or 
fanning  of  the  tail. 

(ii)  A  trawl  vessel  vdll  be  considered 
participating  in  the  sea  cucumber 
fishery  if  (i)  it  is  not  fishing  under  a 
valid  limited-entry  permit  issued  under 
50  CFR  part  663  for  trawl  gear,  and  (ii) 
all  fishing  on  the  trip  takes  place  South 
of  Point  Arena  and  the  landing  includes 
sea  cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code  Section 
8396,  which  requires  a  permit  issued  by 
the  State  of  California. 

(iii)  Currently,  no  trawl  trip  limit  in 
the  limited-entry  fishery-  is  less  than  500 
pounds  (227  kg).  However,  if  a  Umited- 
entry  trip  limit  were  lower  than  500 
pounds  (227  kg),  no  groundfish  landing 
by  Cahfomia  halibut  or  sea  cucumber 
trawl  may  be  in  excess  of  the  limited- 
entry  trip  limit  for  trawl  gear. 

(4)  Operating  in  both  limited-entry 
and  open-access  fisheries.  The  open- 
access  trip  limit  applies  to  any  fishing 
conducted  with  open-access  gear,  even 
if  the  vessel  has  a  valid  limited-entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  operating  in  the 
open-access  fishery  must  not  exceed  any 
trip  limit,  frequency  limit,  and/or  size 
limit  for  the  same  gear  and/or  subarea 
in  the  hmited-entry  fishery  (as 
announced  in  this  Federal  Register 
notice  in  paragraphs  titled  "limited- 
entry").  A  vessel  that  operates  in  both 
the  open-access  and  limited-entry 
fisheries  is  not  entitled  to  two  separate 
trip  Umits  for  the  same  species.  Fish 
caught  with  open-access  gear  will  also 
be  counted  toward  the  limited-entry  trip 
limit. 
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(5)  Sorting.  50  CFVL  663.7(1)  makes  it 
unlawful  for  any  person  to  "fail  to  sort, 
prior  to  the  first  weighing  after 
offloading,  those  groundfish,  species  or 
species  groups  for  which  there  is  a  trip 
limit,  if  the  weight  of  the  total  delivery 
exceeds  3,000  pounds  (1,361  kg)  (round 
weight  or  round  weight  equivalent)." 
This  provision  applies  to  both  the 
limited-entry  and  open-access  fisheries. 

IV.  Recreational  Fishing 

(1)  California.  The  bag  limit  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  Cahfomia  is  5 
lingcod  which  may  be  no  smaller  than 
22  inches  (56  cm)  (total  length)  and  15 
rockfish  per  day.  Multi-day  limits  are 
authorized  by  a  vahd  permit  issued  by 
the  State  of  Cahfomia  and  must  not 
exceed  the  daily  limit  multipUed  by  the 
number  of  days  in  the  fishing  trip. 

(2)  Oregon.  The  bag  limit  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  Oregon  is  3 
lingcod  per  day  and  15  rockfish  per  day. 
of  which  no  more  than  10  may  be  black 
rockfish  [Sebastes  melanops). 

(3)  Washington  (South  ofLeadbetter 
Point).  The  bag  Umit  for  each  person 
engaged  in  recreational  fishing  seaward 
of  the  States  of  Washington  south  of 
Leadbetter  Point  (46''38'10"  N.  latitude) 
and  Oregon  is  3  hngcod  per  day  and  15 
rockfish  per  day. 

(4)  Washington  (North  ofLeadbetter 
Point).  The  bag  limit  for  each  person 
engaged  in  recreational  fishing  seaward 
of  the  State  of  Washington  north  of 
Leadbetter  Point  (46''38'10"  N.  latitude) 
is  3  lingcod  per  day  and  12  rodifish  per 
day. 

V.  Inseason  Adjustments 

At  subsequent  meetings,  the  Coimcil 
will  review  the  best  data  available  and 
recommend  modifications  to  these 
management  measures  if  appropriate. 
The  Cotancil  intends  to^xamine  the 
progress  of  these  fisheries  during  the 
year  in  order  to  avoid  overfishing  and  to 
achieve  the  goals  and  objectives  of  the 
FMP  and  its  implementing  regulations. 

VI.  Experimental  Fisheries 

U.S.  vessels  operating  under  an 
experimental  fishing  permit  issued 
under  50  CFR  663.10  also  are  subject  to 
these  restrictions  \mless  othervnse 
provided  in  the  permit. 

Classification 

The  final  specifications  and 
management  measures  for  1994  are 
issued  under  the  authority  of  and  in 
accordance  with  the  regulations 
implementing  the  FMP  at  50  CFR  parts 
611  and  663. 
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Much  of  the  data  necessary  for  these 
specific  itions  and  management 
measures  comes  fi-om  the  current  fishing 
season.  Because  of  the  timing  of  the 
receipt,  development,  review,  and 
analysis  of  the  fishery  information 
necessaty  for  setting  the  initial 
specifications  and  management 
measur^,  and  the  need  to  have  these 
specifications  and  management 
measures  in  effect  at  the  beginning  of 
the  fishing  year,  there  is  good  cause  to 
e  pubUcation  of  proposed 
tions  in  the  Federal  Register 
ay  comment  period  on  the 
specifications.  Amendment  4 
.  implemented  on  January  1. 
:ognized  these  timeliness 
tions,  and  set  up  a  system  by 
e  interested  public  was     • 
throu^  Federal  Register 
d  Council  mailings  of 
meetings,  and  of  the  development  of 
these  oKasures.  and  was  provided  the 
opportunity  to  comment  during  the 
Coimcij  process.  The  public 
participated  in  GMT,  Groundfish 
Advisory  Subpanel.  Scientific  and 
Statistical  Committee,  and  Council 
meetings  in  August,  September, 
Octobei,  and  November  1993  that 
resulted  in  these  recomm«idations  from 
dl.  Additional  pubUc 
ts  will  be  accepted  for  30  days 
lication  of  this  notice  in  the 
Register.  The  Assistant 
strator  for  Fisheries.  NOAA  will 
consider  all  comments  made  during  the 
public  Comment  period  and  may 
proposi  modifications  as  appropriate. 

Because  the  rule  is  being  issued 
without  prior  notice  and  opportunity  for 
public  comment,  preparation  of  a 
Regulatory  Flexibility  Analysis  is  not 
required  and  none  has  been  prepared. 

The  Administrative  Procedure  Act 
requires  that  pubUcation  of  an  action  be 
made  not  less  than  30  days  before  its 
effective  date  unless  the  Secretary  finds 
and  pu  }lishes  with  the  rule  good  cause 
for  an  i  larUer  effective  date.  Good  cause 
for  wa  ving  the  delay  in  effectiveness  is 
found  f  the  delay  is  impracticable, 
unnea  ssary.  or  contrary  to  the  public 
interea.  These  specifications  announce 
the  ha|vest  goals  and  the  management 
measures  designed  to  achieve  those 
harve^  goals  in  1994.  A  delay  in 
implei^entation  could  compromise  the 
management  strategies  that  are  based  on 
the  p'rdjected  landings  from  these  trip 
Umits.JTherefore,  a  delay  in 
effectiveness  is  contrary  to  the  public 
interest  and  these  actions  Eue  effective 
on  Jan  lary  1. 1994. 


List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  663 

Administrative  practice  and 
procedure,  Fisheries,  Fishing.  Reporting 
and  Recordkeeping  requirements. 

Authority.  16  U.S.C.  1801  et  seq. 
Dated:  December  30, 1993. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrc  *orfoT  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  93-32118  Filed  12-30-93;  5  pml 

BILLING  CODE  3S10-22-M 

50  CFR  Part  663 

[Docket  No.  931248-3348;  ID.  100693A1 
Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Interim  final  rule;  request  for 

comments.  ^^ 

summary:  This  interim  final  rule 
amends  the  regulations  governing  the 
Pacific  coast  groundfish  limited-entry 
fishery  to:  (1)  Clarify  distinctions 
between  holders,  owners,  and  lessees  of 
limited-entry  permits  in  the  Pacific 
coast  groundfish  fishery  by  adding 
definitions  of  these  terms  and  making 
minor  corrections  consistent  with  the 
new  definitions;  (2)  clarify  that  shrimp 
(including  spot  and  ridgeback  prawn) 
trawls,  Cahfomia  halibut  trawls,  and 
California  sea  cucumber  trawls  are 
"exempted  gear";  (3)  delete  trip  limits 
for  groundfish  taken  in  the  pink  shrimp 
and  spot  and  ridgeback  prawn  trawl 
fisheries;  (4)  designate  trip  hmits  in  the 
pink  shrimp  and  spot  and  ridgeback 
prawn  fisheries  as  "routine" 
management  measures;  (5)  modify  the 
method  of  calculating  allocations  for  the 
"open-access"  fishery;  and  (6)  clarify 
that  the  sablefish  "regular"  season  for 
nontrawl  gear  only  applies  to  the 
limited-entry  groundfish  fishery.  These 
actions  are  necessary  to  make  the 
regulations  implementing  the  Fishery 
Management  Plan  for  the  Pacific  Coast 
Groundfish  Fishery  (FMP)  consistent 
with  Amendment  6  (Umited  entry)  to 
the  FMP,  and  to  improve  recordkeeping 
and  enforcement  of  regulations  in  the 
Pacific  coast  groundfish  fishery. 
DATES:  Effective  on  December  30, 1993. 
Comments  will  be  accepted  through 
January  31, 1994. 
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ADDRESSES:  Effective  January  1. 1994. 
Comments  should  be  sent  to  Mr.  J.  Gary 
Smith,  Acting  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.,  BIN 
C15700,  Seattle.  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  On 
November  16, 1992,  NOAA  promulgated 
regulations  (57  FR  54001)  that  establish 
a  license  limitation  limited-entry 
program  for  the  Pacific  coast 
commercial  groimdfish  fishery  based  on 
the  issuance  of  gear-specific  Federal 
permits  (the  "Umited-entry  program"). 
Under  the  program,  permits  are  initially 
issued  to  owners  of  qualifying  vessels. 
Permits  with  type  "A"  gear 
endorsements  are  transferrable,  and  may 
be  leased  by  one  vessel  owner  to 
another.  The  implementing  regulations, 
codified  at  50  CFR  part  663.  subpart  C. 
use  the  terms  "permit  holder"  and 
"permit  owner"  interchangeably,  and  do 
not  clearly  define  the  relationship 
between  permit  owners  and  permit 
lessees.  This  lack  of  definition  creates 
potential  recordkeeping  and 
enforcement  problems.  These  problems 
stem  from  a  person  being  able  to  "own" 
a  permit,  but  lease  it  to  someone  else. 
Maintenance  of  records  identifying  the 
permit  owner,  even  if  the  permit  is 
currently  registered  to  a  lessee,  is 
essential  for  recording  and  enforcement 
purposes.  The  NMFS  records  system  is 
the  only  place  available  to  officially 
record  permit  ownership,  and  give 
notice  to  creditors,  purchasers, 
encumbrancers,  and  other  interested 
parties.  NMFS  itself  needs  to  know  who 
owns  the  permit  in  the  event  it  becomes 
necessary  to  take  an  enforcement  action 
such  as  sanctioning  the  permit  or 
collecting  a  delinquent  penalty. 

Accordingly,  the  first  clarification 
made  by  this  interim  final  rule  is  to  add 
the  following  definitions  for  "permit 
owner,"  "permit  lessee,"  and  "permit 
holder."  A  "permit  owner"  is  defined  as 
the  person  owning  the  permit;  a  "permit 
lessee"  is  defined  as  a  person  who  does 
not  own  the  permit,  but  has  the  right  to 
possess  and  use  it  for  a  designated 
period,  with  reversion  to  the  permit 
owner;  and  "permit  holder"  is  an 
umbrella  term  which  includes  both 
"permit  owners"  and  "permit  lessees." 
This  rule  amends  the  regulations  in 
multiple  paragraphs  to  use  the  term 
"permit  owner"  rather  than  "permit 
holder"  when  appropriate,  and  to 
amend  the  definition  of  "owner"  to 
"owner  of  a  vessel"  or  "vessel  owner" 
to  distinguish  a  vessel  owner  from  a 
"permit  owner."  These  revisions  clarify 
that  only  permit  owners  may  transfer  a 


limited-entry  permit  to  a  different 
person,  thus  not  allowing  a  lessee  to 
transfer  the  i>ermit  to  someone  other 
than  the  permit  owner. 

With  respect  to  administration  of  the 
Umited-entry  program,  the  terms 
"permit  holder,"  "permit  owner,"  and 
"permit  lessee"  are  used  for  ease  of 
understanding  only,  and  do  not  signify 
traditional  property  rights.  As  stated  in 
Amendment  6, 

Groundfish  limited  entry  permits  and 
endorsements  confer  a  right  to  participate  in 
the  Pacific  coast  groundfish  fishery  with  a 
limited  entry  gear  in  accordance  with  the 
limited  entry  system  established  under  the 
Pacific  Coast  Groundfish  FMP  as  modiHed  by 
this  chapter  of  the  FMP  (created  under 
Amendment  6)  or  any  future  amendment 
which  may  modify  or  even  abolish  the 
limited  entry  system.  The  permits  and 
endorsement  are  also  subject  to  sanctions. 
Including  revocation,  as  provided  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  16  U.S.C.  at  1858(g]  and  15 
CFR  part  904,  subpart  D. 

The  second  clarification  revises  the 
definition  of  "exempted  gear"  in  the 
implementing  regulations.  Section  4.2.1 
of  the  FMP  states  that  exempted  gear 
includes  all  gears  other  than  groundfish 
trawl,  longline,  and  fishpot  (which  are 
limited-entry  gears).  The  FMP  points 
out  that  shrimp  trawl  gear,  a  non- 
groundfish  trawl  gear,  is  an  exempt  gear. 
Shrimp  trawl  gear  is  not  defined  in 
terms  of  physical  attributes,  but 
includes  trawl  gear  used  to  take  pink 
shrimp,  or  spot  or  ridgeback  prawns. 
Two  other  trawl  fisheries,  California 
halibut  and  Califomia  sea  cucumber, 
also  have  been  identified  as  non- 
groundfish  trawl  fisheries,  which  have 
traditionally  landed  small  quantities  of 
groundfish  as  a  bycatch.  However,  the 
implementing  regulations  at  50  CFR 
663.31  define  "exempted"  gear  as  all 
types  of  fishing  gear  except  tr^wl, 
longline,  and  trap  (or  pot)  gear,  thus 
inadvertently  excluding  shrimp, 
Cahfomia  halibut,  and  Califomia  sea 
cucumber  trawl  gear  hom  participation 
in  the  open-access  fishery.  This  action 
clarifies  that  "exempted"  gear  includes 
all  gear  other  than  longline,  trap,  and 
groundfish  trawl  gear.  Trawl  gear  used 
to  take  pink  shrimp,  spot  pravms, 
ridgeback  prawns,  Califomia  haUbut,  or 
Califomia  sea  cucumbers  is  specifically 
defined  as  "exempted  gear."  "Limited- 
entry  gear"  is  redefined  to  include 
"groundfish  trawl  gear"  rather  than  "all 
trawl  gear."  A  new  definition  of 
"groundfish  trawl  gear"  is  added  to 
include  only  trawl  gear  used  under  the 
authority  of  a  valid  Pacific  Coast 
Groundfish  limited-entry  permit  affixed 
with  an  endorsement  for  trawl  gear. 


The  third  and  fourth  clarifications 
address  how  trip  limits  are  established 
for  groundfish  taken  in  trawl  fisheries 
for  pink  shrimp  and  spot  and  ridgeback 
prawn  fisheries.  Trip  limits  for 
noundfish  in  these  fisheries  have  been 
fixed  in  the  regulations  at  50  CFR 
663.24(a)  and  (b),  The  trip  limits  were 
codified  because  the  Council  did  not 
foresee  any  future  need  to  revise  them 
under  the  management  regime  that 
existed  prior  to  limited  entry.  Under 
Amendment  6.  however,  groundfish 
bycatch  in  the  shrimp  and  prawn  trawl 
fisheries  is  managed  as  a  component  of 
the  "open-access"  fishery  because  it  is 
taken  with  "exempted  gear." 
Amendment  6  provides  for  the 
establishment  of  trip  limits  for  bycatch 
of  groundfish  with  exempted  gear  in  the 
open-access  fishery  to  make  sure  that 
the  total  catch  of  each  species  and 
species  group  does  not  exceed  the 
historical  catch  proportions  during  the 
limited-entry  qualifying  period,  and  that 
the  open-access  allocations  are  not 
exceeded  during  the  fishing  year. 
Because  the  amount  of  effort  in  the 
open-access  fishery  may  change  over 
time.  Amendment  6  contemplated  that 
trip  limits  may  need  frequent  revision. 

The  Pacific  coast  groundfish 
regulations  at  50  CFR  663.23(c)  establish 
a  category  of  management  measures 
called  "routine."  Routine  measures 
include  the  types  of  management 
measures,  primarily  trip  limits  but  also 
including  trip  frequency  limits  and  bag 
limits  in  the  recreational  fishery,  that 
need  to  be  adjusted  frequently  in  order 
to  manage  the  fishery  consistent  with 
the  FMP's  goals  and  objectives.  Once  a 
particular  management  measure  has 
been  established  by  regulation  as 
"routine,"  the  Pacific  Fishery 
Management  Council  (Council)  may 
recommend  that  the  Secretary  adjust 
that  measure  at  any  time,  following 
consideration  at  a  single  Council 
meeting  and  publication  of  the 
adjustment  in  the  Federal  Register, 
provided  that  the  purpose  for  the 
adjustment  is  consistent  with  the 
rationale  for  needing  frequent 
adjustments  that  was  articulated  at  the 
time  the  management  measure  was 
determined  to  be  "routine." 

Implementing  regulations  for 
Amendment  6  inadvertently  omitted  a 
"routine"  designation  for  trip  limits  for 
groundfish  in  the  shrimp  and  prawn 
trawl  fisheries.  The  routine  designation 
is  necessary  in  order  to  limit  the  open- 
access  catch  of  groundfish  to  its 
historical  catch  proportions  and  to 
ensure  that  the  annual  open-access 
allocation  is  not  exceeded  Thus,  this 
rule  deletes  the  trip  limits  in  the  pink 
shrimp  and  spot  and  ridgeback  prawn 
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fisheries  at  50  CFR  663.24(a)  and  (b) 
while  simultaneously  designating  them 
as  "routine"  under  50  CTR  663.23(c)(2) 
so  that  the  Ccimcil  may  recommend 
adjustments  as  necessary  without 
undertaking  the  time-consuming 
regulatory  amendment  process. 

m  accordance  with  the  procedures  for 
routine  designation,  the  Council 
considered  the  routine  designation  for 
trip  limits  for  pink  shrimp  and  prawns 
at  the  September  1993  meeting  and 
recommended  the  designation  at  its 
November  1993  meeting.  Rockfish  and 
sablefish  trip  landing  and  trip  frequency 
limits  for  all  gear  are  already  designated 
as  routine.  This  action  clarifies  the 
regulations  to  include  trip  landing  and 
frequency  limits  for  rockfish  and 
sablefish  in  the  open-access  as  well  as 
the  limited-entry  portion  of  the  Pacific 
coast  groundfish  fishery. 

The  fifth  clarification  addresses  an 
mconsistency  between  how  catches  in 
the  "limited-entry"  and  "open-access" 
fisheries  are  accounted  for,  and  how  the 
allocations  are  calculated  for  each 
fishery.  50  CFR  663.32(c)  provides  that 
any  groundfish  caught  by  a  vessel  with 
a  limited-entry  permit  will  be  coimted 
against  the  limited-entry  allocation 
while  the  limited-entry  fishery  for  that 
vessel's  limited-entry  gear  type  is  open. 
Thus,  for  example,  while  the  limited- 
entry  fishery  for  groundfish  is  open,  any 
groundfish  taken  by  a  vessel  vn\h  a 
limited-entry  permit,  even  if  it  is  fishing 
with  exempted  gear  such  as  shrimp 
trawl  gear,  will  be  coimted  against  the 
limited-entry  allocation.  In  sections 
n.E.(d)(3)  and  (d)(4)(A)(l)  and  (2)  of  the 
appendix  to  part  663,  ^e  "open-access" 
allocation  is  derived  by  applying  the 
open-access  allocation  percentage  to  the 
annual  harvest  guideline  or  quota  after 
subtracting  any  set  asides  for 
recreational  fishing  or  treaty  Indians. 
The  "open-access  allocation 
percentage"  is  calculated  by  computing 
the  total  catch  during  the  limited-entry 
qualifying  (window)  period  by  longlines 
and  traps  (or  pots)  not  initially  receiving 
a  limited-entry  endorsement  for  that 
gear,  and  by  exempted  gear,  and 
dividing  that  amoimt  by  the  total  catch 
during  the  window  period  by  all  gear. 
Thus,  the  groimdfish  catch  taken  during 
the  window  period  with  exempted  gear 
by  a  vessel  that  initially  receives  a 
limited-entry  permit  will  be  included  in 
the  open-access  allocation  even  though 
the  catch  with  that  same  exempted  gear 
in  1994  and  beyond  will  count  against 
the  Umited-entry  allocation  as  long  as 
the  limited-entry  fishery  is  open.  To 
rectify  this  inconsistency,  this  rule 
amends  the  regulations  to  provide  that 
the  window  period  catch  by  vessels  not 
initially  receiving  limited-entry  permits 


will  couitt  toward  the  "open-access" 
allocation;  conversely,  the  window 
period  ca  ch  with  exempted  gear  by 
vessels  in  itially  receiving  a  limited- 
entry  per  nit  will  count  toward  the 
"limitedn  mtry"  allocation. 

Finally  this  rule  clarifies  that  the 
"regular"  season  with  longline  and  fish 
trap  (or  p  }t)  gear  (nontrawl  gear)  for 
sablefish  -efers  only  to  the  "limited- 
entry"  fis  lery.  Vessels  participating  In 
the  "opei  -access"  fishery  are  not 
affecteid  b  y  the  regular  season  because 
they  are  legulated  under  open-access 
trip  landitig  limits  which  extend 
througho  It  the  year. 

Qassifici  tion 

This  in  erim  final  rule  is  issued  under 
the  Magn  nson  Fishery  Conservation  and 
Managen  ent  Act,  16  U.S.C.  1801  et  seq. 
This  rule  makes  minor  changes 
designed  Ito  clarify  and  facilitate 
implemelitation  of  Amendment  6. 
N\iFS  became  aware  of  the  need  for 
these  chabges  while  implementing  the 
Pacific  coast  groundfish  limited-entiy 
programja  new  and  complex  regulatory 
system,  lihese  changes  need  to  be  in 
place  when  the  fishery  itself  begins  to 
operate  upder  the  limited-entry  system 
on  Janua^  1, 1994.  Most  of  the  changes 
effected  by  this  rule  are  necessary  to 
conform  the  implementing  regulations 
to  the  letter  and  intent  of  Amendment 
6  to  the  IfMP.  As  such,  these  provisions 
were  discussed  and  were  subject  to 
public  comment  and  scrutiny  during  the 
years  thftCoimcil  developed 
Amendment  6.  Furthermore,  the 
revisions  and  clarifications  are 
necessary  to  imiformly  administer  the 
program  ^d  to  ensure  accurate 
recordkeeping.  These  provisions  will 
not  resuli  in  any  significant  changes  in 
the  day-m-day  operating  practices  of  the 
fishery.  Accordingly,  the  Assistant 
Adminispator  for  Fisheries,  NOAA.  has 
determined  imder  5  U.S.C.  553(b)  and 
(d),  that  it  would  be  unnecessary  and 
contrary  lo  the  pubfic  interest  to  delay 
the  effectiveness  of  these  provisions 
pending  advance  notice  and  comment 
and  a  30  day  delay  in  effectiveness. 

The  rejdsion  of  50  CFR  663.22(d)(1)  is 
the  only 


change  that  was  not  necessarily 
contemplated  by  Amendment  6; 
howevei ,  it  would  be  impracticable  and 
contrary  to  the  public  interest  to  provide 
advance  Inotice  and  comment  before  the 
fishery  cbnverts  to  limited-entry 
because,  without  it,  permit  owners  and 
potential  purchasers  would  be 
suscepti  >le  to  substantial  losses  if 
permits  ujiild  be  fieely  transferred  by 
permit  l  issees. 


List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq 
Dated:  December  30, 1993. 
Samuel  W.  HcKeen, 

Acting  Assistant  Administrator  for  Fishenes, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  VS.C  1801  et  seq. 

§663.7    [AnMndwq 

2.  In  §  663.7,  in  paragraph  (q),  the 
word  "groundfish"  is  added  before  the 
words  "trawl  gear"  the  first  two  times 
they  appear. 

3.  In  §663.23,  paragraph  (b)(2)  is 
amended  by  revising  the  paragraph 
heading  and  adding  introductory  text, 
the  title  of  paragraph  (c)(1)  is  revised, 
paragraph  (c)(2)  is  redesignated  as  (c)(3), 
and  a  new  paragraph  (c)(2)  is  added  to 
read  as  follows: 

§663.23    Catch  restrletkMM. 

•  •        •        •        • 

(b)  •  •  • 

(2)  Nontrawl  sablefish — Limited  entry 
Fishery.  This  paragraph  (b)(2)  applies  to 
vessels  using  nontrawl  gear  in  the 
limited  entry  fishery,  but  not  to  vessels 
in  the  open  access  fishery  as  described 
in  Subi>ait  C — Limited  entry  and  Open 
Access  Fisheries.  •  •  • 

•  •        •        •        • 

(c)  •  •  • 

(1)  Commercial — Limited  entry  and 
Open  Access  Fisheries.  •  *  • 

(2)  Commercial — Open  Access 
Fishery. 

(i)  All  groundfish — Shrimp  trawls 
used  to  harvest  pink  shrimp,  spot 
prawn,  or  ridgeback  prawn — trip 
landing  and  frequency  limits. 

(ii)  Reasons  for  "routine" 
management  measures.  All  routine 
management  measures  on  the  open 
access  fisheries  are  intmded  to  Veep 
landings  within  the  harvest  levels 
announced  by  the  Secretary,  maintain 
landings  at  historical  (1984-1988) 
proportions,  and  extend  the  fishing 
season  to  minimize  disruption  of 
traditional  fishing  and  marketing 
patterns. 

(3)  Recreational.  *  *  * 
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§  663.24   [Removed  and  Raearved] 

4.  Section  663.24  is  removed  and 
reserved. 

5.  Section  663.31  is  amended  by 
revising  the  definitions  of  "exempted 
gear,"  "limited  entry  gear",  removing 
the  definition  of  "owner"  and  adding 
definitions  for  "groimdfish  trawl  gear", 
"owner  of  a  vessel",  "permit  holder", 
"permit  lessee",  and  "permit  owner"  in 
alphabetical  order  as  follows: 

§663.31    Definitions. 


Exempted  gear  means  all  types  of 
fishing  gear  except  longline,  trap  (or 
pot),  and  groundfish  trawl  gear. 
Exempted  gear  includes  trawl  gear  used 
to  take  pink  shrimp,  spot  and  ridgeback 
prawns,  California  halibut  south  of  Pt. 
Arena,  California,  and  sea  cucumber, 
south  of  Pt.  Arena,  California,  under  the 
authority  of  a  State  of  California  limited 
entry  permit  for  the  sea  cucumber 
fishery. 

•  •        •        •        • 

Groundfish  trawl  gear  means  trawl 
gear  that  is  used  under  the  authority  of 
a  valid  limited  entry  permit  issued 
under  this  part  endorsed  for  trawl  gear. 
It  does  not  include  any  type  of  trawl 
gear  listed  as  "exempted  gear:"" 

Limited  entry  gear  means  longline, 
trap  (or  pot)  or  groundfish  trawl  gear 
used  under  the  authority  of  a  valid 
limited  entry  permit  affixed  with  an 
endorsement  for  that  gear. 

Owner  of  a  vessel  or  vessel  owner,  as 
used  in  this  subpart,  means  a  person 
who  is  identified  as  the  oirrent  owner 
in  the  Certificate  of  Documentation 
(CG-1270)  issued  by  the  U.S.  Coast 
Guard  for  a  documented  vessel,  or  in  a 
registration  certificate  issued  by  a  state 
or  the  U.S.  Coast  Guard  for  an 
undocimiented  vessel. 

•  •        •        •        • 

Permit  holder  means  a  permit  owaet 
or  a  permit  lessee. 

Permit  lessee  means  a  person  who  has 
the  right  to  possess  and  use  a  Umited 
entry  permit  for  a  designated  period  of 
time,  with  reversion  to  the  permit 
owner. 

Permit  owner  means  a  person  who 
owns  a  limited  entry  permit 


§663.33    [Amanded] 

6.  In  §  663.33,  in  paragraph  (d)(1),  the 
words  "Permit  holder"  are  revised  to 
read  "Permit  owner",  and  the  words 
"person,  or"  are  revised  to  read  "person. 
Ine  permit  holder  may". 


§663^   [Amanded] 

7.  In  §  663.35,  in  paragraph  (b)(1),  the 
word  "bolder"  is  revised  to  read 
"permit  owner". 

8.  In  §  663.35.  in  paragraph  (b)(2)(i). 
the  words  "permit  bolder"  are  revised 
to  read  "p>ermit  owner". 

9.  In  §  663.35.  in  paragraph  (b)(2)(ii). 
the  word  "transferee"  is  revised  to  read 
"new  permit  owner". 

§663.36    [Amended] 

10.  In  §663.36,  in  paragraph  (b)(1), 
the  word  "holder"  is  revised  to  read 
"permit  ov>mer". 

§663.37    [Amended] 

11.  In  §663.37,  in  paragraph  (b)(1), 
the  word  "holder"  is  revised  to  read 
"permit  recipient". 

§663.41    [Amended] 

12.  In  §663.41,  in  paragraph  (c)(2). 
the  twice  occiurence  of  the  words 
"permit  holder"  are  revised  to  read 
"permit  owner". 

13.  In  §663.41,  in  paragraph  (c)(3), 
the  words  "permit  holder"  are  revised 
to  read  "permit  owner". 

14.  In  Section  n.E.(d)(4)(i)  of  the 
appendix  to  part  663,  paragraph  (A)  is. 
revised  to  read  as  follows: 

Appendix  to  Part  663 — Groundfish 
Management  Procedures 

•        •        •        •        • 

n.  •  •  • 

E.  *  *  * 
(<!)••• 
(4)*  •  • 
(i)*  •  • 

(A)  Computing  the  total  catch  for  that 
species  during  the  window  period  by  any 
vessel  that  does  not  initially  receive  a  limited 
entry  permit;  and 
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50  CFR  Part  676 

[Docket  No.  921114-4183;  LD.  123093A1 

Limited  Acceee  Management  of 
Reheries  off  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  application 

period. 

summary:  NMFS  announces  an 
application  period  for  individuals  and 
other  persons  to  apply  for  Quota  Share 
(QS)  under  the  Individual  Fishing  Quota 
(IFQ)  program  for  Pacific  haUbut  and 
sablefish  fisheries  off  Alaska.  The  IFQ 
program  was  developed  under  the 


authority  of  the  Magnuscn  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  the  Northern 
Pacific  Halibut  Act  (Halibut  Act).  This 
action  is  necessary  to  provide  potential 
applicants  with  notice  of  an  opportunity 
to  apply  for  QS  imder  the  IFQ  program. 
Individuals  and  other  persons  thought 
to  be  eligible  to  apply  nave  been  so 
informed  by  NMFS;  all  others  are 
hereby  notified  that  they  must  submit  a 
Request  for  Application  prior  to  being 
sent  an  individualized  application  form 
by  NMFS.  The  intended  effect  of  this 
action  is  to  formally  announce  the 
application  period  for  QS  under  the  IFQ 
program  for  Pacific  Halibut  and 
sablefish  fisheries  off  Alaska. 
DATES:  Applications  must  be  received 
during  the  application  period  beginnmg 
January  17, 1994,  and  ending  at  close  of 
business  on  July  15, 1994. 
ADDRESSES:  Applications  must  be  sent 
to  NMFS,  Restricted  Access 
Management,  P.O.  Box  2 1668, -Juneau, 
AK  99802-1668  or  709  W.  9th.  room 
413,  Juneau.  AK  99801.  Applications 
and  copies  of  the  regulations  that 
implement  the  IFQ  program  for  Pacific 
halibut  and  sablefish  fisheries  off  Alaska 
may  be  obtained  from  NMFS  at  the 
above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

PhiUip  J.  Smith.  Chief.  Restricted 
Access  Management  Division,  Alaska 
Region.  NMFS.  at  907-586-7344. 
SUPPUEMENTARY  INFORMATION:  The  IFQ 

grogram  is  a  regulatory  regime  intended 
y  Ae  North  Pacific  Fishery 
Management  Council  to  promote  the 
conservation  and  management  of 
halibut  and  sablefish  resources  and  to 
further  the  objectives  of  the  Magnuson 
Act  and  the  Halibut  Act.  The  regulations, 
implementing  the  IFQ  program  were 
approved  by  the  Secretary  of  Commerce 
(Secretar)')  and  became  effective  on 
December  9, 1993  (58  FR  59375, 
November  9,  1993). 

Under  50  CFR  676.20(d),  the  Director, 
Alaska  Region,  NMFS  (Regional 
Director),  must  provide  to  any  person, 
on  request,  an  application  form  for  an 
initial  allocation  of  QS.  The  application 
form  sent  to  the  person  requesting  a  QS 
allocation  will  include  all  data  on  that 
person's  vessel  ownership  and  catch 
history  of  haUbut  and  sablefish  that  can 
be  released  to  the  applicant  under 
current  state  and  Federal  confidentiality 
rules,  and  that  are  available  to  the 
Regional  Director  at  the  time  of  the 
request.  The  Regional  Director  must  also 

firovide  for  an  application  period,  of  no 
ess  than  180  days,  for  the  submission 
of  applications  for  initial  allocation  of 
QS.  The  Regional  Director  is  directed  to 
provide  notice  of  the  apphcation  period 
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in  the  Federal  Register  and  other 
information  sources  that  the  Regional 
Director  deems  appropriate. 

This  notification  is  intended  to 
comply  with  the  requirements  of  50  CFR 
676.20(d).  Persons  thought  to  be  eligible 
to  apply  for  QS  have  been  so  informed 
by  NMFS  by  mail.  All  others  are  hereby 
noticed  that  they  must  submit  a  Request 
for  Application  prior  to  being  sent  an 
individualized  application  form  by 
NMFS.  The  application  period  to  submit 
applications  for  initial  allocation  of  QS 


01 


begins 
for  180 
business 


January  17, 1994,  and  extends 
(  ays,  ending  at  the  close  of 
on  July  15, 1994.  Incomplete 
applications  will  be  returned  to  the 
appUcax  t  with  specific  kinds  of 
informal  ion  identified  that  are  necessary 
to  make  t  complete.  Applications  for 
initial  al  ocation  of  QS  received  after  the 
close  of  msiness  on  July  15, 1994,  will 
not  be  c(  nsidered.^ 

Qassific  Btion 

This  action  is  taken  under  50  CFR 
676.20. 


List  of  Subjects  in  50  CFR  Part  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  773  et  seq.  and  16 
U.S.C.  ISOletseq. 

Dated:  December  30, 1993. 
David  S.  Creatin, 

Acting  Director,  Office  of  Fisheries, 
Ckinservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-204  Filed  1-5-94;  8:45  ami 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  oppoduntty  to  partidpate  In  the 
rule  making  prior  to  the  adoptton  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdmlnistrBtion 
14  CFR  Part  33 

[Docket  Na  93-ANE-66;  Notice  Na  3»- 
ANE-05] 

Special  Conditiorts;  Pratt  ft  Whitney 
Modei(8)  PW4073  and  PW4084 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Pratt  &  Whitney  (PW) 
Model(s)  PW4073  and  PW4048  turbofan 
engines.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  medium  and  large 
bird  ingestion.  This  notice  proposes  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  for  aircraft  engines  of  the 
Federal  Aviation  Regulations  (FAR). 
DATES:  Comments  must  be  submitted  on 
or  before  February  22, 1994. 

ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  93-ANE-66, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  93-ANE- 
66.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Colinski.  Engine  and  Propeller 
Standards  Staff,  ANE-110.  Engine  and 
Propeller  Directorate,  Aircraft  Certificate 
Service,  FAA,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5229; 


telephone  (617)  238-7119;  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
under  "DATES,"  will  be  considered  by 
the  Administrator  before  taking  action 
on  the  proposal.  The  proposal  contained 
in  this  notice  may  be  changed  in  Hght 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  AH 
comment  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  93-ANE-66." 
The  postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Background 

On  [)ecember  10. 1990,  Pratt  & 
Whitney  applied  for  type  certification  of 
PW  ModeUs)  PW4073  and  PVV4084 
turbofan  engines.  The  FAA  has 
determined  that  the  current  foreign 
object  ingestion  requirements  of 
§  33.77(a)  for  four  pound  birds;  and 
§  33.77(b)  for  one  and  one-half  pound 
flocking  birds,  do  not  adequately 
represent  the  bird  threat  encountered  in 
service.  A  study  of  in-service  bird 
ingestion  events  has  indicated  a  need  to 
modify  the  bird  ingestion  requirements 
of  this  section  to  ensure  design  integrity 
and  demonstrate  an  adequate  level  of 
safety. 

The  FAA  has  concluded  that 
additional  safety  standards  must  be 
applied  to  Pratt  k  Whitney  Model(s) 


PW4073  and  PW4048  turbofan  engines 
to  demonstrate  that  they  are  capable  of 
acceptable  operation  after  medium  and 
large  bird  ingestion.  The  applicable 
airworthiness  requirements  do  not 
contain  adequate  or  appropriate  safety 
standards  for  type  certification  with 
respect  to  the  new  design  criteria.  This 
new  design  criteria  assumes  the  actual 
bird  threat  encountered  in  service. 

Tjrpe  of  Certification  Basis 

Under  the  provisions  of  §  21 .101  of 
the  FAR,  Pratt  &  Whitney  must  show 
that  the  PW  Model(s)  PW4073  and 
P\V4084  turbofan  engines  meet  the 
requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  Federal  Aviation 
Regulations  are  §  21.21  and  part  33, 
effective  February  1, 1965,  as  amended 
through  August  10, 1990,  Amendment 
33-14. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33,  as  amended,  do  not  contain 
adeouate  or  appropriate  safety  standards 
for  the  PW  Model(s)  PW4073  and 
PW4084  turbofan  engines  because  of  its 
unique  design  criteria.  Therefore,  the 
Administrator  proposes  these  special 
conditions  under  the  provisions  of 
.§  21.16  to  estabhsh  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Conclusion 

This  action  affects  only  PW  Mode!(s) 
PVV4073  and  PW4048  turbofan  engines. 
It  is  not  a  rule  of  general  applicability 
and  affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
new  design  criteria  on  the  engine. 

List  of  Subjects  in  14  CFR  Pari  33 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421.  ' 
1423: 49  U.S.C.  106(g):  14  CFR  21.16,  and  14 
CFR  11.28. 
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The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the  Pratt 
&  Whitney  Model(s)  PW4073  and 
PW4084  turbofan  engines. 

In  lieu  of  the  requirements  of  FAR 
§  33.77(a)  and  (b),  the  following  tests 
and  analyses  must  be  conducted,  unless 
compliance  can  be  shown  by  alternate 
methods  acceptable  to  the 
Administrator: 

(a)  It  must  be  shown  that  the  ingestion 
of  a  single  large  bird,  under  the 
conditions  prescribed  in  Appendix  A, 
will  not  cause  the  engine  to: 

(1)  catch  fire; 

(2)  release  hazardous  fragments 
through  the  engine  casing: 

(3)  generate  loads  greater  than  those 
ultimate  loads  specified  under 

§  33.23(a); 

(4)  lose  the  ability  to  be  shut  down; 
or 

(5)  generate  other  conditions 
hazardous  to  the  aircraft. 

(b)  Alternatively,  if  compliance  with 
the  bird  ingestion  requirements  of 
paragraph  (a)  of  this  special  condition  is 
not  established,  the  applicant  must 
demonstrate  that  compliance  with  the 
containment  requirements  of  §  33.94(a) 
constitutes  a  more  severe  demonstration 
than  the  requirements  of  paragraph  (a) 
of  this  special  condition.  The  engine 
type  certification  docimientation  will 
then  be  endorsed  to  reflect  this 
alternative  compliance  method. 

(c)  It  must  be  shown  that  the  ingestion 
of  medium  birds,  under  the  conditions 
prescribed  in  Appendix  B,  will  not 
cause  the  engine  to: 

(1)  Sustain  more  than  a  25  percent 
thrust  loss; 

(2)  Be  shut  down  during  the  required 
run-on  demonstration  prescribed  in 
Appendix  B; 

(3)  Exceed  any  engine  operating 
hmitations  to  the  extent  that  the  engine 
cannot  comply  with  this  section;  or 

(4)  Generate  other  conditions 
hazardous  to  the  aircraft. 

(d)  It  must  be  shown  that  engine 
spinner  impact  by  one  large  bird  and  by 
the  single  largest  medium  bird,  under 
the  respective  conditions  prescribed  in 
Appendices  A  and  B,  will  not  affect  the 
engine  to  the  extent  that  it  cannot 
comply  with  the  requirements  of 
paragraphs  (a)  and  0>  of  this  special 
condition. 

Appendix  A— Large  Bird  Ingestion  Test 
Procedures 

(a)  The  test  shall  be  conducted  with  the 
engine  stabilized  at  rated  takeoff  thrust  for 
the  test  day  ambient  conditions  prior  to  the 
ingestion. 


iteit 


(b)The 
eight-pounc 
critical  loca 
of  200  knoti 

(c)  Power  lever 
within  15  seconds 
event. 


shall  be  conducted  using  one 
bird  targeted  at  the  the  most 
ion  and  ingested  at  a  bird  speed 


movement  is  not  permitted 
following  the  ingestion 


Appendix  V — Medium  Bird  Ingestion 
Test  Procedures 

(a)  The  ingestion  test  shall  be  conducted 
with  the  enmne  stabilized  at  rated  takeoff 
thrust  for  tin  test  day  ambient  conditions 
prior  to  the  Ingestion. 

(b)  The  te^t  shall  be  conducted  to  simulate 
a  flock  encounter,  with  all  birds  ingested 
within  approximately  one  second,  and  using 
the  more  sefere  of  the  following  birc?  weight/ 
quantity  cortibinations: 

(1)  Six  1.5  -pound  and  one  2.5-pound  birds. 

(2)  Four  2  5-pound  birds. 

(c)  Bird  ta  :geting  shall  be  one  2.5-pound 
bird  at  the  c  )re  primary  flow  path,  and  the 
remaining  b  rds  targeted  at  critical  fan  rotor 
locations. 

(d)  Bird  u  gestion  velocity  shall  be  the 
most  critica  velocity  between  VI  minimiun 
thro<.gh  250  knots. 

(e)  Power  ever  movements  between  stages 
must  occur  n  10  seconds  or  less.  The 
following  te  it  schedule  will  be  used  as  the 
post-ingesti(  in  run-on  demonstration: 

(1)  Two  n  inutes  with  no  power  lever 
movement. 

(2)  Three  ninutes  at  75  percent  of  takeoff 
thrust. 

(3)  Six  mi  lutes  at  75  percent  of  maximum 
continuous  hrust. 

(4)  Six  mi  lutes  at  50  percent  of  maximum 
continuous  hrust. 

(5)  One  m  nute  at  approach  idle. 

(6)  Two  n  inutes  at  75  percent  of  takeoff 
thrust. 

(7)  Retard  throttle  to  idle. 

(8)  Shut  d  )wn  the  engine. 

(f)  An  ana  ysis  or  component/engine  test(s) 
acceptable  t  >  the  Administrator  shall  be 
conducted  1 1  determine  the  critical  ingestion 
parameters  i  sr medium  birdineestion  that 
relates  to  ail  speeds  from  VI  minimum 
through  250{knots.  The  analysis  or  test(s) 
must  also  sliow  satisfoctory  engine  operation 
for  medium  bird  ingestion  at  the  most  severe 
ambient  operating  condition  approved  for  the 
engine  that  iiay  be  experienced  in  service. 

Issued  in  iurlington,  Massachusetts,  on 
December  2  ,  1993. 
Jay  J.  Parde  s, 
Acting  Mam  ge, 
Directorate, 
(FRDoc 
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[Doclwt  No.  93-ANE-67:  Notice  No.  33- 
ANE-06]      I 

Special  Cdnditions;  Rolls-Royce 
Model(t)  F  B211-Trent-875-17/-877- 


17/-884-1 


AGENCY:  F<  deral  Aviation 
Admlnistn  tion,  DOT. 


Turbofan  Engines 


ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Rolls-Royce  Aircraft 
Engines  Model(s)  RB211-Trent-875-17/ 
-877-17/-884-17  Turbofan  Engines. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  protection  of  these 
systems  from  water  and  hail  ingestion. 
This  notice  proposes  the  additional 
safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  of  part  33  of  the  Federal 
Aviation  Regulations  (FAR). 
DATES:  Comments  must  be  submitted  on 
or  before  February  22, 1994. 
ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  93-ANE-67, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  93-ANE- 
67.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Boudreau,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803-5229;  telephone 
(617)  238-7117;  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  diis  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  tire  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 


the  closing  date  for  comments.  A  report 
summarizing  each  s,ubstantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  vdll  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  93-ANE-67." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  August  4, 1992,  Rolls-Royce 
applied  for  type  certification  of  Model(s) 
RB211-Trent-870-l  7/-877-1 7/-884-1 7 
turbofan  engines.  The  application  for 
type  certification  of  the  Model  RB211- 
Trent-870-17  turbofan  engine  was 
withdrawn  and  a  new  application  for 
type  certification  of  the  Model  RB211- 
Trent-875-17  was  made  on  April  6, 
1993.  The  FAA  has  determined  that  the 
current  water  and  hail  ingestion 
requirements  of  §  33.77(c)  of  the  FAR  do 
not  represent  the  inclement  weather 
threat  encountered  in  service. 

A  study  of  in-service  inclement 
weather  events  has  indicated  a  need  to 
modify  the  water  and  hail  ingestion 
requirements  of  this  section  to  ensure 
design  integrity-and  demonstrate  an 
adequate  level  of  safety.  This  study 
indicated  that  a  potential  flight  safety 
threat  existed  for  engines  when 
operating  in  severe  weather 
environments.  Although  current 
requirements  provide  adequate 
validation  of  the  engine's  resistance  to 
mechanical  damage  due  to  hail  impact 
and  case  contractions  from  water 
ingestion,  the  study  showed  that  the 
current  standards  did  not  adequately 
address  engine  power  loss  anomalies, 
such  as  rollback  and  flameout  at  lower 
than  take  off  rated  power  settings. 

The  FAA  has  concluded  that 
additional  safety  standards  must  be 
applied  to  Rolls-Royce  Model(s)  RB211- 
Trent-875-1 7/-877-1 7/-884-17 
turbofan  engines  to  demonstrate  that 
they  are  capable  of  acceptable  op>eration 
in  severe  weather  environments. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  Rolls-Royce  must  show  that 
ModeKs)  RB211-Trent-«75-17/-877- 
17/-884-17  turbofon  engines  meet  the 
requirements  of  the  appUcable 
regulations  in  effect  on  the  date  of  the 
application.  Those  Federal  Aviation 
Regulations  are  §  21.21  and  Part  33. 
e^ctive  February  1, 1965,  as  amended 
through  August  10, 1990,  Amendment 
33-14. 


The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  Rolls-Royce  Model{s)  RB211-Trent- 
875-17/-877-17/-884-17  turbofan 
engines  because  of  xinique  design 
criteria.  Therefore,  the  Administrator 
proposes  these  special  conditions  under 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §  §  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Conclusion 

This  action  afferts  only  Rolls-Royce 
Model(s)  RB211-Trent-875-17/-877- 
17/-884-17  turbofan  engines.  It  is  not  a 
rule  of  general  applicability  and  affects 
only  the  manufacturer  who  applied  to 
the  FAA  for  approval  of  these  new 
design  criteria  on  the  engine. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C  App.  1354(a),  1421, 
1423:  and  49  U.S.C  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
tiie  type  certification  basis  for  the  Rolls- 
Royce  Model(s)  RB211-Trent-875-17/- 
877-17/-884-17  turbofan  engines. 

In  addition  to  the  requirements  of 
FAR  S  33.77.  the  following  tests  and 
analyses  must  be  conducted,  unless 
compliance  can  be  shown  by  alternate 
methods  acceptable  to  the 
Administrator. 

(a)  The  most  critical  operating  point(s) 
for  water  and  hail  ingestion  must  be 
determined  by  test,  analysis,  or  other 
acceptable  methods,  and  must  be  based 
on  the  threat  levels  defined  in  Table  1 
and  Table  2  of  this  proposal.  The  critical 
point(s)  determination  must  address  the 
entire  opera^g  envelope  of  the  engine. 
The  critical  operating  point(s)  is  defined 
as  those  operating  conditions  wdthin  the 
engine  flight  envelope  at  which  an 
engine  operability  margin  is  reduced  to 
a  minimum  level. 


Table  1.— Rain  Threat 


Uqud 

water 

contem 

Altitude  (feet) 

(LWC) 
(grarns 

water  per 
cut>ic 

water  air) 

0 

200 

20,000 „... 

20.0 

26,300 

15.2 

32,700 

10  s 

39.300 

77 

46,000 

5.2 

Note:  LWC  and  HWC  values  at  other  alti- 
tudes may  be  determined  by  linear  interpoia- 
tfon. 

Table  2.— Hail  Threat 


Altitude  (feet) 


0 

7,300 ... 
8,500 ... 
10,000. 
11,000. 
12,000. 
15,000. 
16,000. 
17,700 . 
19,300. 
21,500. 
24,300. 
29,000. 
46,000. 


Hail 

Water 

Content 

(HWC) 

(grams 

water  per 
cubic 

meter  air) 


8.9 
8.9 
94 
98 
9.9 
10.0 
10,0 
8.9 
7.8 
6.6 
5.6 
4.4 
3.3 
33 


Note:  LWC  and  HWC  values  at  ottier  atti- 
tudes may  be  determined  by  linear  Interpola- 
tion. 

(b)  The  engine  will  be  shown  to 
operate  at  an  acceptable  level  for  a 
minimum  of  three  minutes  when 
subjected  to  the  critical  point  conditions 
for  water  ingestion.  The  percentage  of 
water  to  airflow  by  weight,  at  the  critical 
point,  is  to  be  reproduced  during  the 
engine  test.  The  test  method  should 
adequately  model  the  inflight  water 
concentration  effect  at  the  primary  flow 
(core)  inlet.  Water  droplet  size  and 
velocity  distributions  must  be 
representative  of  the  critical  water 
ingestion  point.  All  variable  systems, 
whose  position  could  effect  engine 
operation  during  water  ingestion,  must 
be  scheduled  for  the  most  critical 
positions. 

(c)  The  engine  will  be  shown  to 
operate  at  an  acceptable  level  for  a 
minimum  of  30  seconds  when  subjected 
to  the  critical  point  conditions  for  hail 
ingestion.  The  percentage  of  hail  to 
airflow  by  weight,  at  the  critical  pomt. 


is  to  be  reproduced  during  the  engine 
test.  The  test  should  adequately  model 
the  inflight  hail  concentration  effect  at 
the  primary  flow  (core)  inlet.  Hailstone 
size  and  velocity  distributions  must  be 
representative  of  the  critical  hail 
ingestion  point.  All  variable  systems 
vt^hose  position  could  eHect  engine 
operation  during  hail  ingestion,  must  be 
scheduled  for  the  most  critical 
positions. 

(d)  Acceptable  engine  operation,  as 
noted  in  paragraphs  (b)  and  (c)  of  this 
special  condition,  must  preclude 
rundown,  flameout,  surge,  loss  of 
acceleration  capability,  limit 
exceedance,  or  any  other  engine 
anomaly  which  would  negatively  affect 
the  operability  of  the  engine. 

(e)  The  engine,  as  operated  under  the 
conditions  defined  in  paragraphs  (b) 
and  (c)  of  this  special  condition,  must 
show  that  it  will  operate  acceptably  if 
exposed  to  other  probable  factors 
associated  with  normal  operations. 
These  other  probable  factors  include, 
but  are  not  limited  to,  performance 
losses,  installation  effects,  inlet 
distortion,  and  throttle  transients. 

Issued  in  Burlington.  Massachusetts,  on 
December  29, 1993. 
Jay ).  Pardee, 

Acting  Manager,  Engine  and  propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-249  Filed  1-5-94;  8:45  am) 
BlUmC  C006  4«1»-1VM 
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[Airspace  Docket  No.  93-AGL-26] 

Proposed  Establishnient  of  ClaM  E 
Airspaca;  Oconto,  Wl 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
estabUsb  Class  E  airspace  (Qass  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth)  at  Oconto  Municipal  Airport, 
Oconto,  WI,  to  accommodate 
Nondirectional  Beacon  (NDB)  Runway 
29  Standard  Instrument  Approach 
Procedure  (SIAP).  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  effect  of  this  proposal  is^ 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditiokis  bom  other 
aircraft  operating  in  visual  weather 
conditions.  Vy 

DATES:  Comments  must  be  received  on 
or  before  February  8. 1994. 


ADDRESSES:  Send  comments  on  the 
proposa  in  triplicate  to:  Federal 
Aviation]  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  93-AGL-26,  2300  East 
Devon  AA^enue,  Des  Plaines,  Illinois 
60018.    I 

The  omcial  docket  may  be  examined 
in  the  Once  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Adminis  tration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  n  srmal  business  hours  at  the  Air 
Traffic  E  [vision,  System  Management 
Branch,  'ederal  Aviation 
Adminis  bration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FUR1HER  INFORMATION  CONTACT: 

Robert  Flink,  Air  Traffic  Division, 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMINTARY  INFORMATION 

Cominedts  Invited 

Interei  ted  parties  are  invited  to 
participc  te  in  this  proposed  rulemaking 
by  subm  tting  such  written  data,  views, 
or  argiin  ents  as  they  may  desire. 
Commedts  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developiig  reasoned  regulatory 
decision^  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatoty,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  9f  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submittad  in  tripUcate  to  the  address 
listed  beiow.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
commenlts  on  this  notice  must  submit 
with  tho6e  comments  a  self-addressed, 
stamped!  postcard  on  which  the 
following  statement  is  made: 
"Commants  to  Airspace  Docket  No.  93- 
AGL-26i"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
receivedion  or  before  the  specified 
closing  date  for  comments  will  be 
considefled  before  taking  action  on  the 
proposes  rule.  The  proposal  contained 
in  this  nptice  may  be  changed  in  Ught 
of  comnjents  received.  All  comments 
submittad  will  be  available  for 
examinaion  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabUityofNPRM'8 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  PubUc  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Counsel  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  to  Oconto 
Municipal  Airport.  Oconto,  WI,  to 
accommodate  NDB  Rimway  29  SIAP. 
Controlled  airspace  extending  from  700 
to  1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  Aeronautical  maps  and 
charts  would  reflect  the  defined  area 
which  would  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rules  requirements. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  documeiit  would  be  published 
subsequently  in  the  Order. 

The  F^  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule. 


when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

f71.1    [Anwnded] 

t 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace 
areas  extending  upward  from  700  feet  or 
wore  above  the  surface  of  the  earth. 

AGL  WI  ES  Oconto.  WI  [New] 

Oconto  Municipal  Airport,  WI 
(lat.  44''52'24.897"N,  long. 
87"'54'32.589"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Oconto  Municipal  Airport  and 
within  2.475  miles  each  side  of  the  118- 
degree  bearing  from  the  NDB  extending  from 
the  6.3-mile  radius  to  7  miles  southeast  of  the 
airport. 
«         •         •         •         • 

Issued  in  Des  Flames,  Ilhnois,  on 
December  20, 1993. 
John  P.  Cupriain, 
Manager.  Air  Traffic  Division. 
(FR  Doc.  94-245  Filed  1-5-94;  8:45  am] 
BttJJNO  COOC  4»1»-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[TX-22-1-5738;  FRL-4821-9] 

Approval  and  Promulgation  of 
Implemantatlon  Plan  Taxaa  State  II 
Program 

AGENCY:  United  States  Environmental 
Protection  Agency  (EPA). 


ACTION:  Proposed  rulemaking. 

SUMMARY:  The  EPA  is  taking  action  to 
approve  the  Texas  Natural  Resource 
Conservation  Commission  State  n  State 
Implementation  Plan  (SIP),  which 
includes  a  SIP  Supplement  dated 
September  30. 1992.  and  Regulation  V 
(31  TAC  Section  115  Subchapter  C: 
Volatile  Organic  Compound  Marketing 
Operations),  as  a  revision  to  the  Texas 
Sn>  for  ozone.  On  November  13. 1992, 
Texas  submitted  a  SIP  revision  request 
to  the  EPA  to  satisfy  the  Clean  Air  Act. 
as  amended  (1990).  This  SIP  revision 
requires  owners  and  operators  of 
gasoline  dispensing  fadUties  to  install 
and  operate  Stage  U  vapor  recovery 
equipment  in  the  four  Texas  ozone 
nonattainment  areas  classified  as 
moderate  or  worse.  This  revision 
applies  to  the  Texas  counties  of 
Brazoria.  Chambers,  Collin,  Dallas, 
Denton,  El  Paso,  Fort  Bend,  Galveston, 
Hardin,  Harris,  Jefferson,  Liberty. 
Montgomery.  Orange.  Tarrant,  and 
Waller. 

DATES:  Comments  must  be  received  by 
February  7. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
James  F.  Davis  at  U.S.  EPA  Region  6, 
(6T-AP),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733.  The  State 
submittal  and  the  technical  support 
document  (TSD)  are  available  for  pubUc 
review  at  the  above  address  and  at  the 
Texas  Natural  Resource  Conservation 
Commission,  Stage  II  Program,  12124 
Park  35  Circle,  Austin,  Texas  78753. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Davis  at  (214)  655-7584. 

SUPPt^MENTARY  INFORMATION: 

Under  section  182(b)(3)  of  the  Clean 
Air  Act  (CAA),  the  EPA  was  required  to 
issue  guidance  as  to  the  effectiveness  of 
Stage  n  systems.  The  EPA  issued 
technical  guidance  in  November  1991, 
and  enforcement  guidance  in  December 
1991,  to  meet  this  requirement.*  In 
addition,  on  April  16,  1992,  the  EPA 
published  the  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (General 
Preamble)  (57  FR  13498).  The  guidance 
documents  and  the  General  Preamble 
interpret  the  Stage  n  statutory 
requirement  and  indicate  what  the  EPA 


>  Thesa  two  documents  are  entitled  'Technical 
Guidance— Stage  n  Vapor  Recovery  Systems  for 
Control  of  Vehicle  Refueling  Emission*  at  Gasoline 
Dispensing  Facilities  "  (EPA-« SO/3-91-022)  and 
"Enforcement  Guidance  for  Stage  n  Vehicle 
Refueling  Control  Programs." 


believes  a  State  submittal  needs  to 
include  to  meet  that  requirement. 

The  EPA  has  designated  four  areas  as 
ozone  nonattainment  in  the  State  of 
Texas.  The  Houston/Galveston/Brazoria 
ozone  nonattainment  area  is  classified 
as  severe  and  contains  the  following 
eight  counties:  Brazoria,  Chambers,  Fort 
Bend,  Galveston.  Harris,  Liberty, 
Montgomery,  and  Waller.  The 
Beaumont/Port  Arthur  ozone 
nonattainment  area  is  classified  as 
serious  and  contains  the  following  three 
counties:  Hardin,  Jefferson,  and  Orange. 
The  El  Paso  ozone  nonattainment  area  is 
classified  as  serious  and  contains  the 
county  of  El  Paso.  The  Dallas/Fort 
Worth  ozone  nonattainment  area  is 
classified  as  moderate  and  contains  the 
following  four  counties:  Collin.  Dallas. 
Denton,  and  Tarrant.  The  designations 
for  ozone  were  published  in  the  Federal 
Register  (FR)  on  November  6, 1991,  and 
November  30,  1992,  and  have  been 
codified  in  the  Code  of  Federal 
Regulations  (CFR).  See  56  FR  56694 
(November  6. 1991)  and  57  FR  56762 
(November  30, 1992),  codified  at  40  CFR 
sections  81.300-81.437.  Under  section 
182(b)(3)  of  the  amended  CAA.  Texas 
was  required  to  submit  Stage  11  vapor 
recovery  rules  for  these  areas  by 
November  15, 1992.  On  November  13, 
1992,  Governor  Ann  W.  Richards 
submitted  to  the  EPA  Stage  II  vapor 
recovery  rules  and  a  SIP  Supplement 
dated  September  30, 1992,  which  were 
adopted  oy  the  State  on  October  16, 
1992.  By  today's  action,  the  EPA  is 
proposing  to  approve  this  submittal. 
The  EPA  has  reviewed  the  State 
submittal  against  the  statutory 
requirements  and  for  consistency  with 
the  EPA  guidance.  A  summary  of  the 
EPA's  analysis  is  provided  below.  In 
addition,  a  more  aetailed  analysis  of  the 
State  submittal  is  contained  in  a  TSD, 
dated  Jime  25, 1993,  which  is  available 
from  the  Region  6  Office,  listed  above. 

I.  Applicability 

Under  section  182(b)(3)  of  the  CAA. 
States  were  required  by  November  15, 
1992,  to  adopt  regulations  requiring 
owTiers  or  operators  of  gasoline 
dispensing  systems  to  mstail  and 
operate  vapor  recovery  equipment  at 
their  facilities.  The  amended  CAA 
specifies  that  these  State  rules  must 
apply  to  any  facihty  that  dispenses  more 
than  10,000  gallons  of  gasoline  per 
month  or,  in  the  case  of  an  independent 
small  business  marketer,  any  facility 
that  dispenses  more  than  50,000  gallons 
of  gasoline  per  month.  Section  324  of 
the  CAA  defines  an  independent  small 
business  marketer.  The  State  has 
adopted  a  general  applicability 
requirement  of  10,000  gallons  per 
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month  and  has  not  included  a  lower 
applicability  for  independent  small 
business  marketers.  However, 
independent  small  business  marketer 
which  dispense  less  than  50,000  gallons 
have  a  provision  for  an  extended 
compliance  deadline. 

As  more  fully  discussed  in  the  EPA's 
Enforcement  Guidance  and  the  General 
Preamble  (57  FR  at  13514),  the  State  has 
provided  that  the  gallons  of  gasoline 
dispensed  per  month  will  be  based  on 
the  gasoline  throughput  for  each 
calendar  month  beginning  January  1, 
1991.  The  State  is  interpreting  this 
requirement  to  mean  that  if  a  facility 
exceeds  the  throughput  limits  for  any 
one  month,  the  facility  will  be  required 
to  install  Stage  n.  While  the  State  is  not 
calculating  the  average  volume  of 
gasoline  dispensed  per  month  for  the 
two  year  period  preceding  the  adoption 
date,  the  EPA  believes  that  the  State's 
method  will  require  more  gasoline 
dispensing  facilities  to  comply  with 
Stage  n  requirements.  In  addition,  the 
State  has  specified  that  the  State  n 
requirements  apply  to  all  gasoline 
dispensing  facilities,  including  retail 
outlets  and  fleet  fueling  facilities,  with 
throughput  rates  as  deHned  above. 
However,  the  State  has  exempted 
gasoline  dispensing  equipment  used 
exclusively  for  the  fueling  of  aircraft, 
marine  vessels,  or  implements  of 
agriculture.  The  EPA  has  determined 
that  these  limited  exemptions  are 
acceptable  in  the  Texas  Stage  II  program 
for  the  following  reasons.  Historically, 
the  Stage  II  program  was  intended  to 
reduce  refueUng  emissions  for  "on- 
road"  motor  vehicles.  These  limited 
exemptions  would  not  be  considered  to 
be  on-road  motor  vehicles.  Also, 
refueling  systems  of  gasoline  powered 
vehicles  such  as  aircraft,  marine  vessels, 
and  implements  of  agriculture  are 
normally  designed  with 
nonstandardized  equipment  for  which 
Stage  n  systems  designed  for  on-road 
vehicle  refueling  facilities  may  not  be 
compatible.  The  acceptability  of  these 
limited  exemptions  does  not  preclude 
the  State  from  requiring  refueling  vapor 
recovery  systems  at  such  facilities  at  a 
later  date. 

Section  324  establishes  a  statutory 
definition  of  an  independent  small 
business  marketer,  which  is  fully  set 
forth  in  the  TSD.  The  State  has  adopted 
the  statutory  definition  of  independent 
small  business  marketer  in  its 
regulations. 

The  EPA  finds  the  applicabihty 
requirements  in  the  Texas  Stage  II  rule 
to  be  acceptable. 
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II.  Imple  nenlation  of  Stage  n 

The  C/  lA  specifies  the  time  by  which 
certain  facilities  must  comply  with  the 
State  regi  ilation.  For  facilities  that  are 
not  ownc  d  or  operated  by  an 
indepeni  ent  small  business  marketer, 
these  tim  as,  calculated  from  the  time  of 
State  ado  ption  of  the  regulation,  are:  (1) 
Six  mont  is  for  facilities  for  which 
construe  ion  began  after  November  15, 
1990,  (2)  one  year  for  facilities  that 
dispense  greater  than  100,000  gallons  of 
gasohne  per  month,  and  (3)  two  years 
for  all  otier  facilities.  The  Texas  Stage 
n  rule  time  schedule  sets  compliance 
dates  of  iiay  15. 1993,  November  15, 
1993,  an^  November  15, 1994, 
respectivjely  for  the  above  three 
deadline^.  Although  Texas  adopted  its 
Stage  II  regulations  on  October  16, 1992, 
the  EPA  believes  it  is  appropriate  to 
accept  the  adoption  date  to  be 
November  15,  1992. 

The  EPA  is  proposing  to  approve  the 
submittep  time  table  for  the  following 
reasons.  First,  the  CAA  states  that  the 
adoption  date  must  be  used  to  calculate 
the  comf  Uance  schedule  for  Stage  II 
impleme  itation  at  facilities.  In  this  case, 
the  EPA  qefines  the  adoption  date  to  be 
the  date  When  the  regulation  and  the 
rest  of  th^  SIP  was  required  to  be 
submitted  to  the  EPA  on  November  15, 
1992.  The  compliance  deadlines 
triggered'by  this  date  begin  within  the 
time  schedule  specified  by  the  CAA. 
Secondly,  remedying  this  deficiency  by 
amendiiw  the  compliance  schedule 
would  cause  further  delay  in  the 
implemMitation  of  Stage  n  in  Texas. 
Lastly,  the  Texas  rule  otherwise  fulfills 
the  Stag^  n  requirements  and  the  EPA 
believes  it  will  provide  substantial  air 
quality  benefits  to  the  regulated  areas. 
Therefore,  the  EPA  believes  it  is  in  the 
public  inrterest  to  approve  and  make 
enforceable  this  requirement  at  the 
earliest  time  feasible. 

In  the '  'exas  program,  independent 
small  bu  liness  marketers  of  gasoline,  for 
which  th  9  monthly  gasoline  throughput 
is  less  th  m  50,000  gallons  per  month, 
may  petiUon,  no  later  than  November 
15,  1993i  the  State's  Executive  Director 
for  an  ex  ension  of  the  compliance 
deadline  to  December  22, 1998,  or  until 
on  or  ma  re  of  the  facility's  gasoline 
storage  ti  nks  are  replaced  and/or 

Xippe<  with  corrosive  protection, 
ch  is  required  by  the  Texas  Natural 
Resourc*  Conservation  Commission. 
This  ext(  nsion  provision  for 
indepen(  ent  small  business  marketers 
of  gasolii  e,  for  which  the  monthly 
gasoline  throughput  is  less  than  50,000 
gallons  p  er  month,  is  acceptable  because 
the  CAA  does  not  require  Stage  11 


systems  to  be  installed  on  such 
facilities. 

m.  Additional  Program  Requirements 

Consistent  with  the  EPA's  guidance, 
the  State  requires  that  Stage  II  systems 
be  tested  and  certified  to  meet  a  95 
percent  emission  reduction  efficiency. 
The  EPA  has  indicated  three  acceptable 
methods  of  demonstrating  a  95  percent 
emission  reduction  efficiency:  (1)  A 
method  tested  and  approved  by  the 
California  Air  Resources  Board  (CARB); 

(2)  a  testing  program  that  is  equivalent 
to  the  CARB  program,  that  will  be 
conducted  by  the  Program  Oversight 
Agency  or  by  a  third  party  recognized 
by  the  Program  Oversight  Agency,  and 
submitted  and  approved  by  the  EPA  for 
incorporation  into  the  SIP;  or  (3)  a 
system  approved  by  CARB.  The  State 
has  chosen  to  use  option  three,  a  system 
approved  by  CARB.  The  State  requires 
sources  to  verify  proper  installation  and 
function  of  Stage  n  equipment  through 
use  of  a  liquid  blockage  test  and  a  leak 
test  prior  to  system  operation  and  at 
least  every  five  years  or  upon  major 
modification  of  a  facility  (i.e.,  75 
percent  or  more  equipment  change). 

With  respect  to  recordkeeping,  the 
State  has  adopted  those  items 
recommended  in  the  EPA's  guidance 
and  specifies  that  sources  subject  to 
Stage  n  must  make  these  documents 
available  upon  request:  (1)  A  copy  of  the 
CaUfomia  Air  Resources  Board  (CARB) 
Executive  Order  for  the  specific  Stage  II 
vapor  recovery  system  installed  at  the 
faciUty,  (2)  results  of  verification  tests, 

(3)  equipment  maintenance  and 
compliance  file  logs  indicating 
compliance  with  manufacturer's 
specifications  and  requirements,  (4) 
training  certification  files,  and  (5) 
inspection  and  compliance  records.  In 
addition,  the  State  has  committed  in 
their  SEP  supplement  to  maintain  a 
general  compliance  file,  including 
information  such  as  facility  name, 
address,  phone  number,  owner/operator 
names,  a  State  assigned  reference  - 
number,  date  of  initial  compliance  with 
the  regulations,  number  of  pumps  and 
monthly  gasoline  throughput.  Tne  State 
has  also  estabUshed  an  inspection 
function  consistent  with  that  described 
in  the  EPA's  guidance.  The  State 
commits  to  conducting  inspections  of 
facilities  including  a  visual  inspection 
of  the  Stage  n  equipment  and  of  the 
required  records  and  a  functional  test  of 
the  Stage  n  equipment.  According  to  the 
Supplement,  the  State  shall  inspect  each 
faciUty  at  least  one  time  per  year  with 
follow-up  inspections  at  noncomplying 
facilities.  Finally,  the  State  has 
established  procedures  for  enforcing 
violations  of  the  Stage  n  requirements. 
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and  has  committed  to  establish  a 
penalty  schedule  in  the  SIP.  A  detailed 
draft  penalty  schedule  has  already  been 
developed  by  the  State.  Administrative 
penalties  may  be  assessed  of  up  to 
$10,000  per  day  per  violation  and  civil 
penalties  of  up  to  $25,000  per  day  per 
violation.  The  EPA  finds  the  State's 
program  for  implementation  and 
enforcement  of  the  Stage  II  program  to 
be  consistent  with  the  EPA  guidelines. 

Rulemaking  Action 

Since  the  EPA  finds  that  the  State  has 
adopted  a  Stage  11  SIP  in  accordance 
with  section  182(b)(3)  of  the  CAA.  as 
interpreted  in  EPA's  guidance,  the  EPA 
is  proposing  to  approve  the  submittal  as 
meeting  the  requirements  of  section 
182(b)(3). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  in  light  of  specific  technical, 
economical,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  section  600  et.  seq.,  the  EPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities 
(5  U.S.C  sections  603  and  604). 
Alternatively,  the  EPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities  ' 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2]. 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  FR  on  January  19, 1989 


(54  FR  2214-2225).  On  January  6,  1989. 
the  Office  of  Management  and  Budget 
(OMB)  waived  Table  Two  and  Table 
Three  SIP  revisions  from  the 
requirements  of  section  three  of 
Executive  Order  12291  for  a  period  of 
two  years  (54  FR  2222).  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  Two  and  Table  Three 
SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  the  EPA's 
request.  This  request  is  still  applicable 
under  Executive  Order  12866. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control;  Hydrocarbons; 
Ehvironmental  protection;  Incorporation 
by  reference;  Intergovernmental 
relations;  Ozone:  Reporting  and 
recordkeeping  requirements;  Volatile 
organic  compounds. 

40  CFR  Part  81 

Air.  pollution,  control. 

Authority:  42  U.S.C.  7401-7671q 

Dated;  November  24. 1993. 
W.B.  Hathaway, 
Acting  Regional  Administrator. 
[FR  Doc.  94-186  Filed  1-5-94;  8:45  am] 
BILUNG  COOE  8S«0-5a»M 


40  CFR  Part  261 
(FRL-4822-9] 

Availability  of  Report  to  Congress  on 
Cement  Kiln  Dust;  Request  for 
Comments  and  Announcement  of 
Put>llc  Hearing 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Agency's  Report  to 
Congress  on  Cement  Kiln  Dust,  that  is 
required  by  section  8002(o)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  42  U.S.C.  6982(o).  The 
Report  to  Congress  contains  a  detailed 
study  of  cement  kiln  dust  (CKD).  which 
is  within  the  scope  of  the  exemption 
from  hazardous  waste  regulations 
provided  by  section  3001(b)(3)(A)(iii)  of 
RCRA  as  codified  at  40  CFR  261.4(b)(8); 
this  exemption  is  often  referred  to  as  the 
Bevill  Exemption.  The  report  also 
presents  the  Agency's  decision  making 
rationale  and  a  series  of  options  being 
considered  regarding  regulatory  options 
for  cement  kiln  dust  waste.  Information 
submitted  in  public  comments  and  at  a 
public  hearing  will  be  used  in 
conjunction  with  the  Report  to  Congress 


to  make  a  final  determination  on  the 
regulatory  status  of  these  wastes. 

DATES:  EPA  will  accept  public 
comments  on  the  Report  to  Congress  on 
Cement  Kiln  Dust  until  February  22. 
1994.  The  Agency  will  hold  a  pubHc 
hearing  on  the  Report  to  Congress  on 
February  15.  1994. 

ADDRESSES:  Requests  to  speak  at  the 
public  hearing  should  be  submitted  in 
writing  to  the  PubUc  Hearing  Officer- 
Cement  Kiln  Dust,  Office  of  Solid 
Waste.  Special  Waste  Branch.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  (5302W).  SW.,  Washington.  DC 
20460.  The  February  15, 1994  public 
hearing  will  be  held  at  the  Renaissance 
Hotel  in  Washington.  DC.  located  at  999 
9th  Street.  NW.  The  hearing  will  begin 
at  9  a.m.  with  registration  beginning  at 
8:30  a.m.  The  hearing  will  end  at  5  p.m 
unless  concluded  earlier.  Oral  and 
written  statements  may  be  submitted  at 
the  public  hearing.  Persons  who  wish  to 
make  oral  presentations  must  restrict 
them  to  15  minutes,  and  are  requested 
to  provide  written  comments  for 
inclusion  in  the  record. 

Copies  of  the  full  report  are  available 
for  inspection  and  copying  at  the  EPA 
Headquarters  library,  at  the  RCRA 
Docket  in  Washington,  DC,  and  at  all 
EPA  Regional  Office  libraries.  Copies  of 
the  full  report  can  be  purchased  from 
the  National  Technical  Information 
Service  (call  (703)  487-4660  or  (800) 
553-NTIS).  Copies  of  the  Executive 
Summary  (Volume  I)  can  be  obtained  by 
calling  the  RCRA/Superfund  Hotline  at 
(800) 424-9346  or  (703) 412-9810. 

Those  wishing  to  submit  public 
comments  for  the  record  must  send  an 
original  and  two  copies  of  their 
comments  to  the  following  address: 
RCRA  Docket  Information  Center  ;5305). 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC, 
20460.  Please  place  the  docket  number 
F-93-RCKA-FFFFF  on  your  comments. 

The  RCRA  docket  is  located  in  room 
M2616  at  EPA  Headquarters  in 
Washington,  IX,  The  docket  is  open 
from  9  to  4  p.m..  Monday  through 
Friday,  except  Federal  holidays.  In 
order  to  view  the  docket,  please  call 
(202)  260-9327  to  make  an 
appointment.  Copies  are  free  up  to  100 
pages  and  thereafter  cost  $0.15/page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346  or 
(703)  412-9810;  for  technical 
information  contact  Bill  Schoenbom. 
U.S.  Environmental  Protection  Agency 
(5302W).  401  M  Street,  SW., 
Washington.  DC  20460,  at  (703)  308- 
8483. 


SUPPLEMENTAL  INFORMATION: 

A.  Background  Information 

RCRA  section  3001(b)(3)  (hereafter 
referred  to  as  the  Bevill  Exemption) 
exempts,  among  other  things,  cement 
kibi  dust  waste  from  regulation  under 
RCRA  subtitle  C,  pending  completion  of 
a  Report  to  Congress  and  a  subsequent 
determination  of  whether  such 
regulation  is  warranted.  In  RCRA 
section  8002(o),  Congress  directed  EPA 
to  conduct  a  detailed  and 
comprehensive  study  based  on  eight 
study  factors  (discussed  below)  and 
submit  a  Report  to  Congress  on  "the 
adverse  effects  on  human  health  and  the 
environment,  if  any,  of  the  disposal  and 
utilization  of  cement  kiln  dust  waste". 
RCRA  section  3001(b)(3)(C)  then 
requires  that  EPA  determine,  within  six 
months  of  the  date  of  submission  of  the 
Report  to  Congress,  either  to  promulgate 
regulations  for  CKD  under  subtitle  C  or 
determine  that  subtitle  C  regulation  is 
unwarranted. 

The  Bevill  Exemption  was  added  to 
RCRA  on  October  12, 1980,  as  part  of 
the  1980  SoUd  Waste  Disposal  Act 
Amendment.  In  response  to  the  1980 
RCRA  amendments,  EPA  published  an 
interim  final  amendment  to  its 
hazardous  waste  regulations  to  reflect 
the  provisions  of  the  Bevill  Exemption 
(40  CFR  261.4(b)(8)).  Since  that  time, 
cement  kiln  dust  has  remained  exempt 
from  subtitle  C  of  RCRA,  meaning  that 
this  material  has  never  been  subject  to 
hazardous  waste  regulations  under 
Federal  law. 

On  March  8, 1989,  the  Environmental 
Defense  Fund  (EDF)  filed  suit  against 
EPA  for  failing  to  complete  the  RTC  as 
required  by  RCRA.  On  June  19, 1991, 
EPA  entered  into  a  proposed  consent 
decree  with  EDF.  In  the  proposed 
consent  decree,  EPA  agreed  to  complete 
the  Report  to  Congress  on  Cement  Kiln 
Dust  by  April  30, 1993.  The  proposed 
consent  decree  was  later  modified  to 
extend  the  deadline  for  issuance  of  the 
Report  ta  Congress  to  December  31, 
1993. 

B.  Report  to  Congress 

EPA  has  completed  its  study  of  CKD 
waste  and  prepared  the  Report  to 
Congress  on  Cement  Kiln  Dust.  In 
keeping  with  the  statutory  requirements, 
the  report  addresses  the  following 
factors  (hereafter  "study  factors") 
required  under  section  8002(o)  of  RCRA: 

(1)  The  source  and  volumes  of  such 
materials  generated  per  year; 

(2)  Present  disposal  practices; 

(3)  Potential  danger,  if  any,  to  human 
health  and  the  environment  from  the 
disposal  of  such  materials; 


(4)  Documented  cases  in  which 
danger  to  human  health  or  the 
environi^ent  has  been  proved; 

(5)  Altf  matives  to  cvirrent  disposal 
methodsj 

(6)  Th4  costs  of  such  alternatives; 

(7)  The  impact  of  those  alternatives  on 
the  use  ol  natural  resources;  and 

(8)  Thfl  current  and  potential 
utihzaticsi  of  such  materials. 

In  addition,  section  8002(o)  directs  the 
Agency  sview  other  Federal  and  state 
studies  Old  actions  (e.g.,  regulations)  to 
avoid  diH}lication  of  effort. 

The  Agency's  approach  in  preparing 
the  Report  to  Congress  was  to  combine 
certain  study  factors  for  purposes  of 
analysis  md  to  evaluate  these  study 
factors  ii  a  step-wise  fashion.  This 
evaluatic  n  process,  hereafter  referred  to 
as  EPA'sjdecision  rationale,  is  a  three- 
step  met  lodology  that  was  used  in 
maidng  t  le  regulatory  determinations 
for  Mineral  Processing  Special  Wastes 
(56  FR  27305,  June  13,  1991)  and  the 
four  larg  >-volume  Wastes  from  the 
Combust  ion  of  Coal  by  Electric  Utihties 
(58  FR  4: 1466,  August  9, 1993).  The 
decision  rationale  contributed  to  the 
dervelopnent  of  the  proposed  options 
for  mana  ging  CKD  waste.  EPA  is 
solicitin;  comment  on  how  the  decision 
rationale  can  be  used  in  the  Agency's 
decision  making  process. 

The  re  suiting  review  and  discussion 
of  EPA's  analysis  is  organized  into  ten 
chapters  in  Volume  II  of  the  Report  to 
Congresj :  Methods  and  Findings. 
(Volume  I  is  an  Executive  Summary.) 
The  first  chapter  of  Volume  11  briefly 
summarizes  the  purpose  and  scope  of 
the  report,  general  methods  and 
informaion  sources  used,  and  EPA's 
decisionmaking  methodology.  The 
second  chapter  provides  a  brief 
overvievr  of  the  cement  industry, 
includin  g  a  description  of  CKD  waste, 
the  indu  itry  structure  and 
characte  ristics,  the  cement 
manufai  turing  process,  the  types  of 
product  on  processes  used,  and 
signifies  nt  process  inputs  (RCRA  Study 
Factor  1 .  TTie  third  chapter  discusses 
the  generation  and  chemical  and 
physical  characteristics  of  CKD  (Study 
Factors  i  and  3).  The  fourth  chapter 
outlineathe  range  of  CKD  management 
methods  employed  at  domestic  cement 
plants  (Study  Factor  2).  The  fifth 
chapter  identifies  and  summarizes  cases 
of  potei^ial  and  documented  damages  to 
human  iealth  and  the  environment 
(Study  Factor  4).  The  sixth  chapter 
includes  a  discussion  of  EPA's  risk 
assessment  in  which  the  Agency 
examined  inherent  hazards  posed  by 
CKD,  ev  iluated  site-specific  risk  factors, 
and  per  ormed  quantitative  transport, 


fate  and  exposure  modeling  (Study 
Factor  3).  "The  seventh  chapter 
summarizes  applicable  federal  and  state 
regulatory  controls.  The  eighth  chapter 
investigates  alternative  waste 
management  practices  and  potential 
utilization  of  the  wastes  (Study  Factors 
5, 6,  and  7).  The  ninth  chapter  discusses 
costs  and  impacts  under  each  of  several 
regulatory  and  operational  scenarios 
(Study  Factor  8).  The  tenth  and  final 
chapter  of  Volume  n  of  the  Report  to 
Congress  summarizes  and  analyzes  the 
findings  of  EPA's  evaluation  of  the 
above  study  factors  and  presents  a  series 
of  options  the  Agency  is  considering, 
based  on  these  findings,  concerning  the 
management  of  cement  kiln  dust. 

C  Decision  Rationale 

After  studying  cement  kiln  dust,  the 
Agency  used  the  decision  rationale  to 
evaluate  the  findings  of  the  study 
factors,  and  to  formulate  a  series  of 
options  being  considered  regarding  the 
level  of  control  needed  for  CKD.  In  Step 
1  of  the  decision  rationale,  the  Agency 
first  determined  whether  the 
management  of  CKD  poses  human 
health/environmental  problems  and  the 
potential  for  current  practices  to  cause 
problems  in  the  future.  In  Step  2,  the 
Agency  looked  at  waste  management 
practices  and  existing  regulations  to 
examine  the  potential  for  releases  and 
exposure  under  current  practices.  In 
Step  3,  the  Agency  evaluated  the  costs 
and  impacts  associated  with  regulating 
this  waste  under  Subtitle  C  and, 
possibly,  other  regulatory  scenarios. 

The  rationale  for  the  order  of 
questions  is  that  cement  kiln  dust 
should  first  be  considered  to  present 
risk  to  human  health  or  the  environment 
or  a  potential  risk  under  plausible 
mismanagement  scenarios  before  the 
Agency  considers  it  for  regulation  under 
RCRA  subtitle  C.  Second,  before  it 
considers  regulating  the  waste  under 
subtitle  C,  the  Agency  should  determine 
that  current  management  practices  and 
existing  state  and  Federal  regulatory 
controls  are  inadequate  to  limit  the  risks 
posed  by  a  waste.  Then  it  should 
consider  whether  subtitle  C  regulation 
would  be  effective  and  appropriate. 
Finally,  the  special  statutory  status  of 
the  waste  requires  that  the  Agency 
consider  the  impacts  to  the  industry  that 
regulation  under  subtitle  C  would  create 
in  making  a  decision  to  regulate  the 
waste  as  hazardous.  Therefore,  the 
decision  rationale  allows  EPA  to 
systematically  narrow  its  focus  as  to 
whether  the  waste  may  present 
significant  risk  of  harm  and  whether 
additional  regulatory  controls  are 
necessary  and  desirable. 
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The  tentative  answers  to  the  questions 
posed  in  its  three-step  decision  rationale 
^re  discussed  below: 

Step  1:  Does  management  of  CKD 
pose  human  health  and  environmental 
problems?  Might  current  practices  cause 
problems  in  the  future? 

After  reviewing  evidence  of  damage  to 
human  health  and  the  environment, 
performing  a  risk  assessment,  and 
reviewing  the  results  of  laboratory 
analyses  of  waste  samples,  EPA  has 
concluded  that  risks  associated  with 
CKD  management  are  generally  low, 
however,  there  is  a  potential  under 
certain  circumstances  for  CKD  to  pose  a 
danger  to  human  health  and 
environment,  and  may  do  so  in  the 
future. 

Data  collected  from  state  files  and 
EPA  site  visits  identify  common  CKD 
waste  management  practices,  including 
management  in  exposed,  unlined  piles, 
abandoned  quarries,  and  landfills,  that 
have  caused,  and  may  continue  to 
cause,  contammation  of  air  and  nearby 
surface  water  and  ground  water. 
Management  practices  such  as  disposal 
in  a  water-filled  quarry  and 
management  in  piles  adjacent  to  grazing 
and  agricultural  fields  or  surface  water 
bodies  also  pose  a  potential  danger  to 
human  health  and  the  environment.  In 
addition,  risk  modeling  results  supports 
the  conclusion  that  CKD  can  potentially 
pose  risks  to  human  health  and  the 
environment  under  certain  hypothetical, 
yet  plausible  scenarios. 

Step  2:  Is  more  stringent  regulation 
necessary  or  desirable? 

EPA  has  reached  no  conclusions  with 
respect  to  the  need  for  more  stringent 
regulation.  EPA's  preliminary  analysis 
of  the  effectiveness  of  State  and  Federal 
regulations  and  controls  suggests  that 
additional  controls  should  be  evaluated; 
for  example,  controls  for  CKD 
management  scenarios  which 
potentially  present  high  risks,  if  those 
scenarios  exist.  While  CKD  is  regulated 
under  State  and  local  laws,  the  specific 
requirements  for  CKD  vary  from  state  to 
state.  In  many  instances,  minimal 
controls  are  applied  to  these  wastes. 
Also,  recycling  technologies  could  be 
used  as  a  means  to  improve  waste 
management  practices. 

Step  3:  What  would  be  the  operational 
and  economic  consequences  of  a 
decision  to  regulate  CKD  under  subtitle 
C? 

Operational  costs  of  CKD  regulation 
are  largely  dependent  on  the 
management  alternative  selected.  If  CKD 
is  managed  as  a  hazardous  waste  under 
RCRA  subtitle  C.  facilities  that  manage 
their  CKD  through  on-site  land  disposal 
are  estimated  to  incur  significant 
compliance  costs.  However,  the 


financial  burden  of  compliance,  even  for 
waste  dust  generated  in  kilns  that  bum 
RCRA  hazardous  waste,  may  be 
reduced,  if  facilities  are  able  to  adopt 
pollution  prevention  technologies 
which  recycle  CKD. 

The  possible  economic  outcomes  of  a 
decision  to  regulate  CKD  under  RCRA 
subtitle  C  cover  a  broad  spectrum.  An 
economic  analysis  of  innovative 

!>ollution  prevention  technologies 
including  alkali  leaching,  flue  gas 
desulfurization,  and  fluid-bed  dust 
recovery),  suggests  that  the  potentially 
high  compUance  costs  of  CKD  land 
disposal  may  drive  the  industry  toward 
more  recycling  of  their  CKD.  However, 
at  this  early  stage  of  their  development, 
it  is  uncertain  that  these  recycling 
technologies  can  be  widely  adopted  by 
the  industry.  Moreover,  even  if  CKD  is 
recycled,  some  facilities  may  incur 
substantial  dispo.sal  costs. 

D.  Regulatory  Options 

This  section  presents  a  series  of 
-options  the  Agency  is  considering 
concerning  the  management  of  cement 
kiln  dust  waste  based  on  the  findings  of 
this  Report.  In  accordance  with  RCRA 
section  3001(b)(3)(C):  EPA  will  make  a 
regulatory  determination  for  cement 
kiln  dust  waste  after  submitting  this 
Report  to  Congress,  and  after  holding  a 
public  hearing,  and  accepting  and 
reviewing  public  comments. 

As  stated  previously,  cement  kiln  dust 
waste  generally  presents  a  low  inherent 
toxicity,  is  only  rarely  characteristically 
hazardous,  and,  in  most  cases  based  on 
risk  modeling,  does  not  present  a  risk  to 
human  health  and  the  environment. 
However,  cement  kiln  dust  waste  may 
pose  a  potential  threat  to  human  health 
and  the  environment  considering 
plausible  worst  case  conditions  under 
certain  hypothetical  management 
scenarios  (see  Chapters  5  and  6).  Major 
factors  increasing  the  potential  for 
human  health  and  environmental 
damages  include  proximity  to  potential 
exposure  points  such  as  agricultural 
fields  and  surface  water  bodies,  as  well 
as  the  concentrations  of  key  constituents 
of  concern. 

Based  on  the  findings,  and  an  initial 
evaluation  of  regulatory  options,  the 
Agency  has  not  decided  whether  to 
retain  or  remove  the  CKD  exemption. 
The  Agency  considered  a  number  of 
options  which  represent  a  wide  range  of 
scenarios  that  would  subject  CKD  to 
different  management  requirements  and 
enforcement  oversight.  From  these,  the 
Agency  has  chosen  to  highlight  five, 
including  three  in  which  CKD  would  be 
managed  under  subtitle  C,  with  the 
intent  to  focus  public  comment  from 
environmental  groups,  industry,  and 


other  interested  parties  regarding  the 
most  appropriate  approach  to  manage 
CKD. 

EPA  notes  that  regulations  for  the 
management  of  CKD  waste  under 
subtitle  C  may  not  be  warranted  or 
appropriate  if  other  Agency- 
administered  programs  are  better  suited 
to  address  the  concerns  identified  in 
this  Report.  Among  the  statutes  that 
may  have  authority  to  address  the 
indirect  foodchain  risks  associated  with 
CKD  are  the  Clean  Water  Act 
(stormwater  management  regulations), 
the  Clean  Air  Act  (the  program  defining 
the  National  Emissions  Standards  for 
Hazardous  Air  Pollutants),  and  the 
Toxic  Substances  Control  Act  (which 
gives  the  Agency  authority  to  issue 
appropriate  regulations  to  address  the 
risks  from  hazardous  chemical 
substances  or  mixtures).  These 
alternative  authorities  are  being 
explored  and  a  decision  to  pursue 
regulation  of  CKD  under  one  or  more  of 
these  statutes  may  form  the  basis  for  a 
decision  that  subtitle  C  regulation  of 
CKD  may  be  limited  or  even 
unwarranted. 

Whether  or  not  the  Agency  lift.":  the 
exemption,  dust  suppression  and  storm 
water  management  at  facilities  that  bum 
hazardous  waste,  as  well  as  on-site  CKD 
management  practices  at  all  other 
facilities  would  be  subject  to  current 
and  potential  future  regulation  under 
the  Federal  Clean  Air  and  Clean  Water 
Acts,  and  where  such  provisions  exist, 
all  applicable  state  laws  and  regulations 
Damages  at  existing  CKD  dispo.sal  sites 
also  could  be  addressed  by  RCR.\ 
section  7003  and  CERCLA"  section  104 
and  106.  if  the  site  posed  an  imminent 
and  substantial  danger  to  human  heahh 
and  the  environment. 

Option  1:  Retain  the  CKD  Exemption 

Since  CKD  exhibits  low  inherent 
toxicity  and  poses  minimal  risk  when 
evaluating  the  various  exposure 
pathways  using  average  or  best  case 
conditions,  it  may  be  appropriate  to 
retain  the  exemption  for  cement  kiln 
dust  waste,  that  is,  maintain  the  status 
quo.  Under  this  option,  CKD 
management  would  continue  to  be 
reg'jlated  by  the  States,  if  at  all. 

Option  2:  Retain  the  CKD  Exemption, 
but  enter  into  discussions  v,ith  the 
industry,  in  which  they  voluntarily 
implement  dust  recycling  technologies, 
reduce  waste,  and  monitor  and  control 
certain  off-site  uses. 

Since  certain  management  scenarios 
may  present  risks  when  assuming 
plausible  worst  case  conditions  and 
pollution  prevention  alternatives  may 
be  promising  in  certain  instances,  the 
Agency  could  enter  into  discussions 
with  the  cement  manufacturing  industry 
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to  urge  it  to  implement  selected  waste 
minimization/pollution  prevention 
technologies  or  implement,  more 
environmentally  protective  management 
practices,  including  controlling  certain 
off-site  uses. 

For  example,  some  of  the  potential 
higher  risk  situations  that  have  been 
identified  in  the  hypothetical  scenarios 
relate  to  on-site  CKD  management  and 
derive  from  CKD  releases  from  waste 
piles  or  other  points  via  wind-blown 
dust  or  storm  water  runoff  or  a 
combination  of  the  two.  These 
contaminant  release  situations  may  be 
controllable  (and  at  some  facilities  are 
currently  being  controlled)  at  relatively 
low  cost  by  careful  location  of  the  waste 
pile  and  active  use  of  conventional  dust 
suppression  and  storm  water 
management  practices.  The  Agency 
would  hold  discussions  with  the 
industry  to  encourage  them  to 
voluntarily  agree  to  implement  these 
practices. 

An  exception  to  the  above  conclusion 
would  appear  to  be  the  15  percent  or  so 
of  cement  plants  where  OCD  waste  is 
managed  in  areas  of  karst  topography  or 
other  areas  characterized  by  flow  in 
fractured  or  cavernous  bedrock,  where 
leachate  may  directly  percolate  to 
groundwater  with  little  or  no 
attenuation.  For  some  of  these  facilities, 
the  groundwater  pathway  may  become 
of  increased  concern,  depending  on 
other  site  specific  considerations.  Again, 
EPA  would  discuss  with  the  industry 
opportunities  to  either  use  appropriate 
liners  or  relocate  the  CKD  management 
unit. 

About  20  percent  of  current  net  €303 
generation  is  used  off-site  for  a  wide 
variety  of  purposes,  most  of  which 
according  to  the  Agency's  risk 
assessment  do  not  pose  human  health  or 
other  risks.  However,  the  use  of  raw 
CKD  containing  higher  measured  levels 
of  certain  metals  and/or  dioxins  as  a 
direct  substitute  for  lime  on  agricultural 
fields  and  gardens  can  concentrate  toxic 
constituents  in  crops  and  animal 
products  at  levels  of  concern  for  human 
health.  This  use  of  CKD,  though  not 
widely  practiced  at  present,  is  otherwise 
not  currently  controlled,  and  may 
warrant  further  consideration  by  the 
AMncy. 

The  Agency,  imder  this  option,  could 
also  develop  guidance  for  States 
regarding  site  management,  off-site  uses, 
and  pollution  prevention  and  waste 
minimization  technologies.  This 
guidance  would  assist  States  in 
reducing  the  potential  risks  posed  by 
mismanagement  of  CKD  and 
recommend  implementation  of 
technologies  that  would  promote 
recycling  of  CKD. 
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Undei  this  option,  CKD  management 
would  I  ot  be  controlled  bv  the 
provisic  as  of  RCRA  subtitle  C.  However, 
since  th  i  exemption  for  CKD  remains  in 
place,  CKD  generated  in  kilns  that  bum 
hazardous  waste  would  still  be  subject 
to  the  ti^o-part  test  for  residuals  under 

66.112.  If  CKD  does  not  pass 
art  test,  it  would  be  treated  to 
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d  disposed  in  a  subtitle  C 
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104  and  106,  if  the  site  posed 
an  imminent  and  substantial  danger  to 
human  )iealth  and  the  environment. 

Option  3:  Remove  the  CKD  Exemption 
but  dela  ^  implementation  for  some 
period  ( f  time  (e.g.,  two  years),  that 
would  a|low  industry  time  to  employ 
pollution  prevention  options. 

Whilq  CKD  may  not  present  risks 
when  eijaluating  the  various  exposure 
pathways  using  average  or  best  case 
conditions,  QQ)  may  pose  a  potential 
danger  to  human  health  and  the 
environment  if  managed  in  certain  ways 
under  auimited  set  of  exposure 
pathways  assuming  plausible  worst  case 
conditions.  Also,  dennages  to  the 
environjnent  resulting  from  poor  CKD 
managetient  practices  have  been 
recorded  and  are  continxiing  to  occur  at 
some  facilities.  For  these  reasons, 
removing  the  Bevill  exemption  (codified 
at  40  CHR  261.4(b)(8))  may  be 
appropriate.  Accordingly,  provisions  of 
the  Boiler  and  Industrial  Furnace  rule 
(40  CFRI  266.112)  would  no  longer  apply 
to  hazai^lous  waste-derived  CKD. 
Undei  this  option,  on-site  CKD 
managepient  practices  at  those  facilities 
with  dust  that  exhibited  any  of  the 
RCRA  hazardous  waste  characteristics, 
or  CKD  perived  from  the  burning  of 
listed  hazardous  wastes  (see  40  CFR 

2)(i))  would  be  affected  by  the 
s  of  RCRA  subtitle  C.  CKD 

piles  which  are  inactive  on  or 
before  t^e  effective  date  of  the  Final 
Rule  wcluld  be  imaffected  by  the 
s  of  subtitle  C,  imless 

ntly  managed. 

aying  lifting  the  exemption  for 
od  of  time  (e.g.,  two  years  after 

latory  Determination),  industry 
provided  an  oppwrtimity  to 
implement  pollution  prevention 
alternatives  and  thus,  manage  the 
hazardc^  waste  management  costs  they 
would  ihcvu-.  During  this  interim  period 
between  submittal  of  the  Report  to 
Congress  and  the  effective  date  of  the 
Final  Rule,  the  CKD  exemption  would 
still  be  ki  effect.  The  Agency  believes 
that  mai  ly  of  the  affiected  facilities 
would  1  tilize  the  time  to  adopt 
poUutic  a  prevention  technologies 
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which  would  reduce,  if  not  eliminate 
the  amount  of  hazardous  CKD  they 
generate  or  stop  burning  hazardous 
waste. 

Once  the  exemption  is  removed,  CKD 
generated  from  cement  manufacturing 
facilities  that  bum  RCRA  hazardous 
wastes  would  be  RCRA  hazardous  waste 
under  the  derived-fit>m  rule  (40  CFR 
261.3(c)(2)(i)).  The  goal  of  avoiding 
subtitle  C  compliance  costs  would 
provide  an  incentive  for  each  facility  to 
look  for  pollution  prevention 
alternatives  to  recycle  their  CKD  and 
reduce  the  amoimt  of  hazardous  waste 
generated.  The  Agency  is  requesting 
additional  information  on  the  viability 
of  the  CKD  recycling  options  discussed 
in  the  RTC  and  any  other  available 
pollution  prevention  or  recycling  option 
not  considered  in  the  Report. 

Those  facilities  that  do  not  bum 
hazardous  waste  would  not  generally  be 
affected  by  removing  the  exemption 
unless  they  generated  characteristic 
RCRA  hazardous  waste.  The  Agency 
expects  the  number  of  non-hazardous 
waste  burning  facilities  affected  by  this 
option  would  be  small,  since  CKD  rarely 
exhibits  a  characteristic  of  hazardous 
waste.  These  facilities  would  have  an 
incentive  to  control  their  cement 
manufacturing  process  to  avoid 
generating  characteristic  CKD. 

Option  4:  Remove  the  CKD 
Exemption,  and  rely  on  existing 
hazardous  waste  mles  to  control  cement 
kiln  dust. 

This  option  is  similar  to  Option  3, 
except  the  exemption  would  be 
removed  in  accordance  with  RCRA 
section  3010(b).  (Under  subtitle  C  of 
RCRA,  wastes  brought  under  regulatory 
control  have  up  to  six  months  from  the 
Regulatory  Determination  before  they 
become  subject  to  hazardous  waste 
control.)  Thus,  CKD  that  is  hazardous 
waste-derived  or  exhibits  a  RCRA 
hazardous  characteristic  would  be  made 
subject  to  the  provisions  of  RCRA 
subtitle  C.  Otherwise,  this  option  is  the 
same  as  Option  3. 

Option  5:  Promulgate  Regulatory 
Standards  for  the  Management  of  CKD 
Waste. 

As  previously  stated,  the  Agency's 
analysis  of  the  risks  associated  with 
cement  kiln  dust  suggest  that  by  merely 
lifting  the  exemption  at  40  CFR 
264.1(b)(8),  certain  pathways  of 
potential  concern  under  the 
hypothetical  scenarios  may  not  be 
adequately  addressed  imder  Options  3 
and  4.  should  EPA  decide  that  subtitle 
C  regulation  is  warranted  for  CKD  in  the 
first  instance.  Specifically,  EPA's  risk 
assessment  indicates  indirect  foodchain 
risks  are  of  potential  concern  bom 
releases  of  CKD  from  disposal  piles  to 
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nearby  surface  waters  and  crop  lands 
and  from  the  direct  application  of  CKD 
to  croplanas  as  a  soil  amendment 
assuming  reasonable  worst-case 
conditions.  The  Agency  acknowledges, 
as  discussed  in  detail  in  Chapter  6,  that 
these  modelled  risks,  while  plausible, 
are  of  probably  minimal  incidence. 

As  described  above,  the  likely 
regulatory  result  under  Options  3  and  4 
would  be  to  make  CKD  generated  by  a 
kiln  that  bums  listed  hazardous  wastes 
itself  a  hazardous  waste  under  the 
derived-from  rule  (40  CFR 
261.3(c)(2)(i)).  The  indirect  foodchain 
risks  potentially  identified  in  this 
Report,  however,  are  not  associated  only 
with  CKD  generated  by  hazardous  waste 
burning  kilns.  As  a  result,  EPA  is  also 
considering  regulatory  mechanisms  that 
would  specifically  address  these  risks, 
including  promulgating  regulatory 
standards  under  subtitle  C  for  the 
management  of  CKD  waste  that  would 
provide  adequate  protection  against 
these  risks. 

RCRA  section  3001(b)(3)(C)  provides 
that  EPA  shall  within  six  months  of  the 
RTC  "determine  to  promulgate 
regulations  under  this  subchapter  •  •  * 
or  determine  that  such  regulations  are 
unwarranted."  The  statute  does  not 
describe  the  type  of  regulation  that  EPA 
should  consider  promulgating  (if  any), 
other  than  that  such  regulation  be  under 
subtitle  C  of  RCRA.  For  example,  RCRA 
does  not  expressly  direct  EPA  to 
determine  whether  to  list  CKD  as 
hazardous,  as  required  for  other  wastes 
under  the  mandates  in  RCRA  section 
3001(c).  Furthermore,  RCRA  section 
2002(a)  gives  the  Administrator  the 
broad  authority  to  "prescribe  •  •  • 
such  regulations  as  are  necessary  to 
carry  out  his  functions  under  this 
chapter."  The  Agency  believes  it  has  the 
authority  where  appropriate  to 
promulgate  Federally-enforceable 
regulatory  standards  imder  subtitle  C  for 
the  management  of  CKD.  EPA  could 
explore  mechanisms  for  imposing 
regulatory  standards  for  CKD,  e.g., 
under  grant  of  rulemaking  authority 
under  section  3001(b)(3)(C). 
Alternatively,  EPA  could  consider 
conditioning  the  CKD  exemption  from 
the  definition  of  hazardous  waste  (40 
CFR  261.4(b)(8))  on  compliance  with 
appropriate  management  standards. 

EPA  could  promulgate  minimally 
burdensome  management  standards  for 
cement  kiln  dust  that  would  adeauately 
control  the  indirect  foodchain  risks, 
such  as:  (1)  Requiring  that  dust  piles  be 
kept  covered  to  control  fugitive 
emissions  and  institute  surface  water 
runoff  and  erosion  controls;  (2) 
maintaining  groundwater  protection, 
perhaps  by  requiring  that  CKD  piles  be 


maintained  on  a  non-earthen  base  or  by 
requiring  a  liner;  and  (3)  establishing 
risk-based  concentration  thresholds  for 
all  constituents  of  concem  (including 
2.3.7,8-TCDD,  arsenic,  cadmium,  and 
lead)  for  CKD  used  as  a  direct  soil 
amendment.  Additional  or  altemative 
standards  may  be  appropriate,  and  EPA 
welcomes  comments  and  suggestions  on 
this  aspect  of  its  options. 

Of  the  five  options  being  considered 
by  the  Agency,  Options  3,  4  and  5 
would  provide  more  control  through 
implementation  of  the  provisions  of 
subtitle  C.  The  principal  difference 
between  Options  3  and  4  is  the  timing 
of  the  implementation  of  the  regulatory 
controls.  Option  3  provides  industry 
additional  time  to  implement  waste 
minimization/pollution  prevention 
options  and  more  protective  CKD 
management  standards.  Option  4  would 
bring  CKD  under  subtitle  C  regulatory 
control  more  quickly.  Removing  the 
exemption  also  would  impose 
regulatory  equity  between  CKD 
generated  from  kilns  that  bum  RCRA 
hazardous  waste  and  residues  from 
other  incinerators  that  bum  RCRA 
hazardous  waste  that  do  not  have  such 
an  exemption.  Option  5  would  provide 
management  standards  to  control  all 
CKD,  and  would  be  targeted  to 
specifically  address  only  those  risks  of 
potential  concem. 

The  Agency  did  not  evaluate  the  risk 
from  the  land  application  of  agricultural 
lime,  so  it  cannot  determine  whether 
there  is  an  increase  in  incremental  risk 
when  CKD  is  substituted.  In  any  event, 
CKD-sewage  sludge  derived  fertilizers 
and  soil  amendments  are  considered 
safe  for  such  uses  as  fertilizer  and  pose 
minimal  risk  because  these  final 
products  are  required  to  be  tested  to 
assure  they  comply  with  all  provisions 
of  40  CFR  part  503,  which  are  hilly 
protective  of  human  health  and  the 
environment.  It  should  be  noted  that  if 
the  exemption  is  removed,  fertilizer  that 
is  derived  from  CKD  generated  from  a 
kiln  that  bums  listed  hazardous  waste  is 
itself  a  hazardous  waste  under  the 
derived-from  rule  (40  CFR 
261.3(c)(2)(i]);  the  extent  of  regulation, 
however,  is  limited  (see  40  CFR 
266.20(b)). 

In  addition,  it  should  also  be  noted 
that  under  current  mles,  if  CKD  is 
recycled,  the  resulting  clinker  is  not 
automatically  subject  to  the  provisions 
of  subtitle  C.  By  removing  the 
exemption,  however,  clinker  may  be 
affected  by  the  derived-from  mle  (40 
CFR  261.3(c)(2)(i))  if  the  kiln  bums 
listed  hazardous  waste,  thereby 
becoming  a  hazardous  waste.  The 
Agency  has  not  yet  fully  analyzed 
available  data  on  trace  constituents  in 


clinker.  Based  on  our  understanding  of 
current  data,  however,  the  Agency  does 
not  believe  that  clinker  produced  from 
kilns  that  bum  listed  hazardous  waste 
generally  poses  a  hazard  to  human 
health  and  the  environment.  The 
Agency  is.  therefore,  considering 
crafting  appropriate  regulatory  language 
for  clinker.  The  Agency,  however,  is 
interested  in  receiving  comment  on  this 
issue. 

E.  Public  Comment 

The  Agency  encourages  all  interested 
parties  to  obtain  a  copy  of  the  Report  to 
Congress  and  provide  comments  or 
further  information  that  might  be 
necessary  to  the  Agency  on  the  data, 
analysis,  and  findings  contained  in  the 
Report  to  Congress,  and  on  the  types  of 
specific  requirements  that  might  be 
necessary  under  RCRA  subtitle  C  or  D 
for  this  waste.  In  addition  to  receiving 
input  from  the  various  stakeholders 
regarding  the  appropriateness  of  each  of 
the  five  regulatory  options  presented  for 
the  management  of  CKD.  the  Agency  is 
interested  in  receiving  additional 
information  and/or  comment  on  the 
following: 

•  CKD  sampling  data  (analytical 
results,  including  conditions  of 
sampling,  fuels  burned  at  time  of 
sampling,  types  of  samples  collected 
and  analytical  methods  used). 

•  Documented  cases  of  damage  to 
human  health  and  the  environment 
traceable  to  CKD  disposal,  including 
notices  of  violation,  administrative 
orders,  and  scientific  studies. 

•  How  the  burning  of  RCRA 
hazardous  wastes,  non-hazardous 
wastes  (such  as  tires  and  non-hazardous 
used  oils),  and  fossil  fuels  affect  the 
quantity  and  chemistry  of  generated 
CKD,  as  well  as  the  partitioning  of  toxic 
metals,  chlorides,  and  alkalis  between 
stack  gases.  CKD,  and  clinker. 

•  The  Agency's  consideration  of 
drafting  appropriate  regulatory  language 
for  clinker  acknowledging  that,  based  on 
the  Agency's  preliminary  assessment, 
clinker  produced  from  kilns  that  burn 
hazardous  waste  generally  poses  no 
hazard  to  human  health  or  the 
environment. 

•  The  extent  to  which  activities  such 
as  farming  (including  the  recreational 
gardening  of  vegetables)  and  fishing 
occur  around  these  facilities. 

•  Any  concems  related  to  the  location 
of  cement  manufacturing  facilities  with 
respect  to  environmental  justice  matters 
(i.e..  the  fair  treatment  of  people  of  all 
cultures,  incomes,  and  educational 
levels  with  respect  to  protection  from 
environmental  hazards). 

•  The  viability  of  implementing  the 
CKD  recycling  options  discussed  in  the 
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RTC  and  any  other  available  pollution 
prevention  or  recycling  option  not 
considered  in  the  Report 

•  How  pollution  prevention 
technologies,  including  flue  gas 
desulfurization,  fluid-bisd  dust  recovery, 
and  alkali  leaching  affect  the  quantity 
and  chemistry  of  air  emissions,  as  well 
as  the  partitioning  of  toxic  metals, 
chlorides,  and  alkaUs  between  OCD  and 
clinker. 

•  Additional  or  alternative 
management  standards  firom  those 
presented  in  the  Report  (e.g..  covers  for 
dust  piles,  runoff  controls,  groundwater 
protection,  and  the  establishment  of 
risk-based  thresholds  for  all  constituents 
of  concern),  that  might  be  appropriate 
for  control  of  indirect  foodchain  risks. 

Public  comments  and  other 
documents  related  to  the  Report  to 
Congress  will  be  available  for  inspection 
at  the  docket,  together  with  information 
obtained  at  the  public  hearing. 

Following  publication  of  this  report, 
the  Agenc\'  will  consider  pubhc 
comments  received  during  a  45-day 
public  comment  period  in  accordance 
with  RCRA  section  3001(b)(3)(c).  After 
evaluating  and  responding  to  public 
comments,  the  Agency  will  make  a 
regulatory  determination  on  the  status 
of  this  waste. 

Dated:  December  30. 1993. 
Carol  Browner, 
Administrator 

|FR  Doc.  94-182  Filed  1-5-94;  8:45  ami 
BiLUNO  cooe  mmy^a-p 


40  CFR  Part  300 

National  Oil  and  Hazardoua 
Substances  Poliution  Contingency 
Plan  (NCP) 

AGENCY:  Environmental  Protection 
Agency  CEi-.\). 

ACTION:  Reopening  of  comment  period 
on  proposed  rule;  notice  of  pubUc 
meeting. 

SUMMARY:  On  October  22, 1993  (58  FR 
54702),  EPA  published  in  the  Federal 
Register  a  Notice  of  Proposed 
Rulemaking  (NPRMj  that  would  revise 
the  National  Contingency  Plan  (NCP) 
consistent  with  the  Oil  Pollution  Act  of 
1990  (OPA).  The  public  comment 
period  for  the  NPRM  ended  December 
20, 1993.  EPA  received  several  letters 
requesting  a  comment  period  extension. 
To  accommodate  these  requests  and 
obtain  additional  input  concerning  the 
NPRM,  EPA  will  hold  a  public  meeting 
at  which  interested  parties  may  present 
their  concerns  for  EPA's  consideration 


in  finali  dng  the  NCP.  EPA  is  today 
reopeni]  ig  tiie  comment  period  xuitil  the 
day  of  tl  at  meeting. 

DATES:  I  PA  must  receive  all  comments 
on  or  be  ore  January  14, 1994.  The 
public  n  eeting  will  be  held  on  January 
14, 1994 ,  from  9  a.m.  until  4  p.m. 
A00AES9  ES:  Comments  should  be 
submitte  d  in  triplicate  to  Emergency 
Respons  s  Division,  Attn:  Superfund 
Docket  Clerk,  Docket  Niunber  NCP-R2/ 
A,  Supetfund  Docket,  room  M2427,  U.S. 
Environmental  Protection  Agency.  401 
M  StreeUSW.,  Washington.  DC  20460. 

The  rabeting  will  be  held  in  EPA's 
Region  lio  office,  located  at  1200  Sixth 
Avenue.  Seattle,  WA  98101. 
FOR  FURlHER  INFORMATION  CONTACT: 
Richard  Morris,  Emergency  Res]}onse 
Division! (5202G),  U.S.  Environmental 
Protectidn  Agency,  401  M  Street  SW., 
Washinjion,  DC  20460,  (703)  603-9053. 


SUPF 


rARY  INFORMATION: 


Public  Meeting 

Meeting  attendees  should  send  a  letter 
by  telephone  facsimile  by  Monday. 
January  \o,  1994,  stating  attendees' 
names,  aiddresses,  affiliatimi,  and 
telephonp  numbers,  to  Richard  Noms. 
EPA  Emergency  Response  Division,  at 
(703)  60i-9116.  Those  who  do  not  have 
a  facsimi  le  machine  may  telephone 
(703)  60;  -9074  and  leave  a  message 
containii  ig  the  information  requested 
above. 

Attendees  should  submit  in  writing 
any  additional  comments  they  wish  to 
add  to  the  public  record  in  the  event 
that  time  does  not  allow  for  all 
comments  to  be  presented  orally. 
Addition  al  written  comments  may  also 
be  subm  tted  to  the  EPA  docket,  if 
comrhen  ers  do  not  wish  to  attend  the 
public  m  Beting.  Written  comments 
should  b )  submitted  in  triphcate  either 
at  the  pu  )lic  meeting  or  to:  Emergency 
Responsi  Division,  Attn:  Superfund 
Docket  C  erk.  Docket  Number  NCP-R2/ 
A,  Super  und  Docket,  room  M2427,  U.S. 
Environr  lental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460. 

Sununar  r  of  Proposed  Rule 

The  pr  jposed  revisions  (58  FR  54702) 
include  t  le  creation  of  Area  Committees 
and  Area  Contingency  Plans;  a  National 
Response  Unit  to  assist  in  coordinating 
spill  rem  >val  resources,  p>ersonnel,  and 
equipme  it;  and  U.S.  Coast  Guard 
District  F  esponse  Groups  to  assist  On- 
Scene  Co  ordinators  and  maintain  Coast 
Guard  res  iponse  equipment.  In  addition, 
the  NPRl  4  includes  criteria  and 
procedui  js  for  responding  to  discharges 
that  resu  t  in  substantial  threats  to 
public  hi  alth  or  welfare:  procedures  and 
standard:  for  preventing,  mitigating. 


and  removing  worst  case  discharges; 
and  a  new  provision  addressing  spills  of 
national  significance.  EPA  also 
proposed  to  revise  subpart  J  of  the  NCP. 
which  provides  for  a  Product  Schedule 
that  lists  dispersants,  bioremediation 
agents,  and  other  miscellaneous  oil  spill 
control  substances.  The  subpart  J 
revisions  would  reflect  new  dispersant 
effectiveness  testing  and  acceptability 
criteria. 

Dated:  December  29. 1993. 
Elliott  P.  Laws, 
Assistant  Administrator. 
[PR  Doc  94-184  Filed  1-5-94;  8:45  am| 
BUJNGCOOC 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnandng  Administration 

42  CFR  Part  406 

[BPD-73»-P] 

RIN:  093»-AG19 

Medicare  Program;  Revisions  to  the 
Definition  of  End-Stage  Renal  Disease 
and  Resumption  of  Entitlement 

AGENCY:  Health  Care  Financing 
AdministraUon  (HCFA),  HHS. 
ACTKM:  Proposed  rule. 

SUMMARY:  We  propose  to  revise  the 
definition  of  end-stage  renal  disease  to 
reflect  that  more  than  one  dialysis 
treatment  is  required  for  there  to  be  a 
"regular  course  of  dialysis"  and  to 
require  that  generally  accepted 
diagnostic  criteria  and  laboratory 
findings  must  form  the  basis  of  the 
physician's  certification  of  end-stage 
renal  disease.  The  purpose  of  this 
proposed  revision  is  to  eliminate  any 
misinterpretation  of  the  definition  of 
end-stage  renal  disease.  We  propose  to 
do  so  by  clarifying  that  only  those 
individuals  whose  kidneys  have  hiled 
and  for  whom  the  disease  is  expected  to 
be  a  lifelong  affliction  are  eligible  for 
Medicare  end-stage  renal  disease 
benefits. 

We  also  propose  to  amend  the 
regulations  to  specify  that  Medicare 
entitlement  is  resumed  for  individuals 
who  again  begin  a  regular  course  of 
renal  dialysis  treatments  after  a  previous 
course  is  terminated  (with  or  without  a 
transplant),  and  to  add  the  same 
considerations  for  those  who  have  a 
second  transplant.  Therefore,  the 
purpose  of  these  proposed  revisions  is 
to  conform  the  regulations  more  closely 
to  the  intent  of  sections  226A  (c)(2)  and 
(c)(3)  of  the  Social  Security  Act 
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regarding  resumption  of  entitlement  to 

Medicare. 

DATES:  Comments  will  be  considered  if 

we  receive  them  at  the  appropriate 

address,  as  provided  below,  no  later 

than  5  p.m.  on  March  7, 1994. 

ADDRESSES:  Mail  comments  to  the 

following  address: 

Health  Ca«e  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  BPD-738-P,  P.O. 

Box  26676,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC.  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments.  In 
commenting,  please  refer  to  file  code 
BPD-738-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  EXD,  on  Monday  through 
Friday  of  each  week  &t)m  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  Garrison,  (410)  966-5643. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

End-stage  renal  disease  (ESRD)  is  a 
disease  which  occurs  from  the 
destruction  of  normal  kidney  tissues 
over  a  long  period  of  time.  The 
individual  often  does  not  experience 
any  symptoms  until  the  kidney  has  lost 
more  than  half  of  its  function.  The  loss 
of  kidney  function  in  ESRD  is  usually 
irreversible  and  permanent. 

A.  Related  Law  and  Regulations  for 
Medicare  Coverage  of  ESRD  and  the 
Definition  of  ESRD 

Section  226A(a)(2)  of  the  Social 
Security  Act  (the  Act)  provides  for 
Medicare  coverage  for  certain 
individuals  who  are  medically 
determined  to  have  end-stage  renal 
disease.  Once  an  individual  is  medically 
determined  to  have  ESRD,  section 
226A(b)  of  the  Act  specifies  that  one  of 
two  conditions  must  be  met  before        ^ 
entitlement  begins.  That  is,  a  regular 
course  of  dialysis  must  begin  or  a 
kidney  transplant  must  be  performed. 
Section  226A(b)(l)(A)  of  the  Act 
provides  that  entitlement  begins  with 


the  third  month  after  the  month  in 
which  a  regular  course  of  renal  dialysis 
is  initiated. 

The  statute  does  not  give  a  definition 
of  ESRD;  however,  the  Medicare 
regulations  in  title  42  of  the  Code  of 
Federal  Regulations  do  define  the  term. 
The  definition  of  ESRD  is  given  in  two 
sections  of  the  regulations.  For  purposes 
of  Medicare  eligibility  and  entitlement, 
ESRD  is  currently  defined  in  §  406.13(b) 
as  that  stage  of  kidney  impairment  that 
appears  irreversible  and  permanent  and 
requires  a  regular  course  of  dialysis  or 
kidney  transplantation  to  maintain  life. 
A  parallel  definition  of  £SRD  also 
appears  in  §  405.2102  which  defines 
ESRD  as  it  relates  to  the  conditions  for 
coverage  that  must  be  met  by  suppliers 
furnishing  ESRD  care  to  Medicare 
beneficiaries. 

B.  Potential  Misinterpretation  of  the 
Current  ESRD  Definition 

In  calendar  year  1989,  21,200 
individuals  were  certified  by  their 
physicians  as  having  an  irreversible, 
permanent  kidney  impairment  and 
obtained  Medicare  entitlement  solely 
because  of  this  certification.  That  is, 
they  could  not  quahfy  for  Medicare  on 
any  other  basis,  such  as  age  or  disability 
status.  In  calendar  year  1990,  the 
number  of  similar  new  beneficiaries  was 
22.800.  Soon  after  obtaining  Medicare 
eligibility,  nearly  1  percent  of  these 
individuals  terminated  their  course  of 
dialysis  with  a  return  of  kidney 
function.  We  are  concerned  that  the 
diagnosis  and  certification  of  ESRD  for 
these  individuals  was  incorrect.  The 
regulations  in  §§405.2102  and  406.13(b) 
define  ESRD  as  a  condition  that  appears 
irreversible  and  permanent;  Medicare 
entitlement  on  the  basis  of  the  patient's 
need  for  dialysis  is  usually  terminated 
only  if  the  individual  dies  or  receives  a 
kidney  transplant. 

Any  severe  kidney  condition 
(particularly  acute  kidney  failure)  may 
appear  to  be  irreversible  and  permanent 
if  the  diagnosis  is  based  on  only  limited 
tests  and  criteria.  We  believe  that 
certifications  for  the  patients  who 
terminated  dialysis  may  have  arisen 
from  a  misunderstanding  of  the  extent 
of  the  kidney  failure  which  constitutes 
ESRD  for  which  the  law  grants  Medicare 
entitlement.  We  believe  that  specifying 
that  the  diagnosis  must  be  based  on 
generally  accepted  diagnostic  criteria 
and  laboratory  findings  may  result  in 
not  enrolling  in  Medicare  those  patients 
whose  renal  disease  is  not  "end-stage". 
However,  we  do  not  wish  to  eliminate 
the  word,  "appears,"  from  the 
regulation  since  the  law  recognizes  that 
dialysis  treatments  may  end  in  some 
ESRD  cases. 


C.  Related  Laws  and  Regulations  for 
Termination  of  Medicare  Entitlement 
and  Resumption  of  Entitlement  to  ESRD 
Benefits 

Section  226A(b)(2)  of  the  Act  specifies 
that  Medicare  entitlement  for 
individuals  on  the  basis  of  ESRD 
terminates  with  the  end  of  the  36th 
month  after  the  month  of  transplant  or 
with  the  end  of  the  12th  month  after  the 
last  month  of  renal  dialysis  treatments. 
SecUon  226A(c)(2)  and  (c)(3J  of  the  Act 
specifically  provides  for  beginning  a 
new  period  of  entitlement  when  a 
kidney  transplant  fails  or  a  course  of 
renal  dialysis  begins  again,  whether 
during  or  after  the  36  or  12  months,  as 
applicable.  Current  regulations  in 
§  406.13(f)  address  these  situations  by 
specifying  that  entitlement  does  not  end 
as  scheduled  if  the  treatment  begins 
again  during  the  apphcable  periods.  The 
regulations  in  §  406.13(g)  deal  with 
resumption  of  entitlement  after 
termination  of  entitlement  has  occurred 
and  require  the  submission  of  a  new 
application. 

In  addition,  the  provisions  in  section 
226A(c)(2)  and  (c)(3)  of  the  Act  ensure 
that  resumption  of  entitlement  to 
Medicare  will  begin  without  the  3- 
month  waiting  period  that  usually 
applies  in  cases  when  Medicare 
entitlement  is  sought  on  the  basis  of 
dialysis  (except  for  certain  cases 
involving  self-care  training). 

II.  Provisions  of  the  Proposed 
Regulations 

A.  Proposed  Revision  to  ESRD 
Definition 

We  analyzed  the  payment  records  of 
patients  who  terminated  dialysis  shortly 
after  becoming  eligible  for  Medicare 
based  on  a  diagnosis  of  ESRD.  Our 
records  indicate  an  annual  mean  cost 
per  patient  of  approximately  $8,000, 
which  is  significantly  below  the  average 
annual  cost  of  $40,000  for  a  patient  who 
remains  on  dialysis.  Because  these 
individuals  were  able  to  discontinue 
dialysis  shortly  after  beginning  a  course 
of  treatment  and  incurred  only  limited 
medical  costs,  we  believe  that  many  of 
these  patients  may  have  been 
incorrectly  certified  as  having  ESRD  as 
a  result  of  physicians  misinterpreting 
the  ESRD  definition  as  it  appears  in 
§  406.13Cb).  We  also  find  the  current 
ESRD  definition  (§  406.13(b)) 
inadequate  for  Medicare  Part  A  (hospital 
insurance)  eligibility  and  entitlement 
purposes  because  entitlement  to 
Medicare  based  on  ESRD  depends  on 
the  existence  of  ESRD,  not  on  the  sole 
fact  that  dialysis  treatments  are  being 
given.  Therefore,  in  order  to  eliminate 
any  possible  misinterpretation,  we 
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propose  to  revise  the  definition  of  ESRD 
in  §  406.13(b).  After  the  phrase"*  *  • 
a  regular  course  of  dialysis",  we  propose 
to  add  the  word  "treatments".  This 
revision  would  clarify  that  more  than 
one  dialysis  treatment  is  required  for 
there  to  be  a  regiilar  course  of  dialjrsis. 

We  also  propose  to  add  to  the  end  of 
the  definition  of  ESRD,  the  phrase  "as 
evidenced  by  generally  accepted 
diagnostic  criteria  and  laboratory 
findings".  We  believe  that  requiring 
generally  accepted  diagnostic  criteria 
and  laboratory  findings  as  the  basis  for 
diagnosis  of  ESRD  serves  as  a  reminder 
to  physicians  that  they  must  have 
medical  evidence  to  substantiate  their 
certification  of  ESRD.  We  do  not  believe 
this  addition  to  the  definition  would 
have  a  substantial  effect  on  most 
j  hysicians  since  they  already  depend 
I  n  such  medical  information. 

We  do  not  believe  it  is  necessary  to 
( I'.d  the  word  "treatments"  or  the  phrase 
'as  evidenced  by  generally  accepted 
diagnostic  criteria  and  laboratory 
findings"  to  the  definition  of  ESRD  in 
§  405.2102,  which  defines  ESRD  as  it 
relates  to  the  conditions  for  coverage  of 
suppliers  of  ESRD  services.  Tliis  is 
because  that  section  does  not  establish 
who  is  eligible  or  entitled  to  Medicare 
ESRD  benefits,  which  is  the  purpose  of 
this  proposed  rule. 

B.  Proposed  Revisions  to  the 
Termination  of  Entitlement  and  to  the 
Resumption  of  Entitlement 

Section  226A(c)(2)  and  (c)(3)  of  the 
Act  specifies  the  conditions  for 
begiiuiing  a  new  period  of  entitlement 
when  a  kidroy  transplant  fails  or  a 
regular  couibe  of  dialysis  begins  again. 
However,  this  section  refers  to  those 
instances  when  entitlement  has  not  yet 
ended  and  specifies  that  Part  A 
entitlement  "begins"  (although  it  may 
not  yet  have  ended)  with  the  month 
when  regular  dialysis  treatments  begin 
again.  The  importance  of  "beginning" 
Part  A  entitlement  is  that  it  offers  the 
opportunity  for  those  who  do  not  have 
Part  B  (Supplementary  Medical 
Insurance)  entitlement  to  enroll  in  Part 
B  without  waiting  for  the  annual  general 
enrollment  period  (January  through 
March).  Supplementary  Medical 
Insurance  is  a  voluntary  program 
available  to  most  individuals  age  65  or 
over  and  to  disabled  individuals  who 
are  under  age  65  and  entitled  to 
Medicare  Part  A.  In  addition,  since  Part 
A  entitlement  has  not  ended,  we  believe 
that  the  intpntion  is  to  re-enroll  the 
individual  ui  Part  A  with  that  month, 
without  a  new  application. 

Therefore,  we  propose  to  treat  the 
situation  where  dialysis  or  transplant 
recurs  during  the  12-nionth  or  36-month 


periocffi  as  a  resumption  of  entitlement. 
Accordingly,  we  delete  fi-om  §406.13(0 
the  reference  to  continuation  of 
entitlement,  and  instead  revise 
§  406.13(g),  which  specifies  the 
conditions  for  resumption  of 
entitlement,  to  include  this  situation 
where  coverage  resumes  despite  a 
previous  course  of  treatment. 

We  f  ropose  to  revise  §  406.13(g)  to 
state  tflat  entitlement  would  be  resumed 
luider  any  one  of  three  conditions. 
Using  jhe  language  we  propose  to 
remove  from  paragraph  (0.  a  new  period 
of  entitlement  would  begin  if  an 
individual  initiates  a  regular  course  of 
renal  oialysis  during  the  12-month 
period  after  the  previous  course  of 
dialysi ;  ended,  and  he  or  she  would  be 
entitlec  to  resume  Part  A  benefits  and 
eligible  to  enroll  in  Part  B  benefits 
effectii  e  with  the  month  the  regular 
course  of  dialysis  is  resiuned. 

Thfi  itatute  does  not  mention  the 
beginning  of  a  new  period  of 
entitlement  when  a  second  kidney 
transplant  occurs  during  the  36-month 
period  following  the  initial  transplant, 
since  t  tere  is  never  a  waiting  period  for 
entitlement  based  on  a  transplant. 
However,  we  believe  that,  by  analogy, 
the  pro  visions  for  beginning  a  new 
period  of  entitlement  in  cases  where  a 
regulai  course  of  dialysis  begins  or 
recurs  aiuing  the  36  months  indicate 
that  wa  should  construe  the  law  as 
requirihg  resumption  of  entitlement  and 
a  new  period  of  Part  B  enrollment  in 
cases  of  re-transplantation  that  occur 
without  the  beneficiary's  resuming  (or 
initiating)  dialysis  treatments.  We, 
therefore,  propose  to  revise  §  406.13(g) 
to  stata  that  entitlement  would  begin 
when  ( n  individual  initiates  a  new. 
regular  course  of  renal  dialysis,  or  has 
a  kidney  transplant,  during  the  36- 
month  [period  after  an  earlier  kidney 
transplant,  and  that  he  or  she  would  be 
entitled  to  resiune  Part  A  benefits  and 
eligibU  to  enroll  in  Part  B  benefits 
effectiile  with  the  month  the  regular 
course  of  dialysis  begins  or  with  the 
month  the  subsequent  kidney  transplant 
occursj 

We  citso  propose  to  make  technical 
revisions  to  §  406.13(g)  to  clarify  the 
other  cbndition  for  resumption  of 
entitle]  aent.  That  is,  entitlement  is 
resume  d  if  an  individual  initiates  a 
regular  course  of  renal  dialysis  more 
than  i:  months  after  the  previous 
regular  course  of  dialysis  ended  or  more 
than  3(  months  after  the  month  of  a 
kidney  transplant,  and  the  individual  is 
eUgibU  to  enroll  In  Part  A  and  Part  B 
benefit  i  effective  with  the  month  in 
which  he  regular  course  of  dialysis 
treatmt  nt  is  resumed.  If  he  or  sbs  is 
otherw  se  entitled  to  Part  A  benefits 


under  the  conditions  specified  in 
§  406.13(c),  and  files  an  application, 
entitlement  would  begin  with  the  month 
in  which  dialysis  treatments  are 
initiated  or  resumed,  without  a  waiting 
period,  subject  to  the  basic  limitations 
of  entitlement  in  §  406.13(e)(1). 

C.  Proposed  Revisions'  Effect  on 
Medicare  Part  B 

The  revised  definition  of  ESRD  in 
§  406.13(b)  and  revisions  to  resumption 
of  entitlement  in  §  406.13(g)  would  also 
be  used  as  the  basis  for  ftigibility  for 
Medicare  Part  B.  This  is  because,  in 
accordance  with  §  407.10(a)(1),  an 
individual  who  qualifies  for  Medicare 
Part  A  on  the  basis  of  ESRD  is  also 
eligible  for  Medicare  Part  B. 

D.  Manuals  Affected 

When  we  publish  these  proposed 
requirements  as  a  final  rule,  the  Social 
Security  Program  Operations  Manual 
System,  Part  6,  "HI";  the  Medicare  Part 
A  Intermediary  Manual.  Part  3,  "Claims 
Processing";  the  Medicare  Part  B 
Carriers  Manual,  Part  3,  "Claims 
Processing":  and  the  Medicare  Renal 
Dialysis  Facihties  Manual,  would  be 
revised  to  reflect  the  changes  made  to 
the  definition  of  ESRD  and  the 
resumption  of  entitlement. 

in.  Collection  of  Information 

Requirements 

This  rule  contains  no  information 
collection  reqmrements.  Consequently, 
this  rule  need  not  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
the  authority  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  preamble,  and  if  we 
proceed  with  the  final  rule,  we  will    . 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 

V.  Regulatory  Impact  Statement 

In  calendar  year  1989.  ovw  21.200 
individuals  were  certified  by  thcdr 
physicians  as  having  an  iireversible, 
permanent  kidney  impairment,  and 
obtained  Medicare  entitlement  solely  on 
t^e  basis  of  this  certification.  In  1990, 
that  number  was  22300.  As  reported  in 
the  National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Disease's  U.S. 
Renal  Data  System  Azmual  Data  Report, 
approximately  1  percent  of  individuals 


Federal  Register  /  Vol.  59.  No.  4  /  Thursday,  January  6.  1994  /  Proposed  Rules 


717 


receiving  dialysis  treatments  during 
these  years  were  able  to  terminate  their 
course  of  dialysis  treatment  because 
kidney  function  returned.  This  figure  is 
consistent  with  data  that  we  maintain 
on  the  number  of  individuals  whose 
Medicare  eligibility  terminated. 

We  analyzed  the  Medicare  payment 
records  of  beneficiaries  whose  sole 
reason  for  Medicare  entitlement  was 
ESRD,  and  who  discontinued  dialysis 
(and  thus,  Medicare  eligibility)  within  2 
years  after  enrollment.  Our  records 
indicate  that  70  percent  of  the 
individuals  incurred  annual  costs  of  less 
than  SlO.OOO,  with  an  annual  mean  cost 
per  beneficiary  to  the  Medicare  program 
of  approximately  $8,000.  This  is 
significantly  below  the  average  annual 
cost  to  the  Medicare  program  of  $40,000 
for  a  patient  receiving  regular  dialysis 
treatments.  Because  tiiese  beneficiaries 
were  able  to  discontinue  dialysis  after 
incurring  only  limited  medical  costs,  we 
believe  that  most  of  these  patients  may 
have  been  incorrectly  certified  as  having 
ESRD,  which  requires  long-term 
maintenance  dialysis  or  a  kidney 
transplant.  Although  the  number  of 
individuals  who  may  have  been 
incorrectly  certified  was  less  than  250 
per  year,  they  accoimted  for  nearly  $2 
million  in  annual  Medicare  program 
expenditures.  These  expenditures  were 
unintended  because  the  disease  did  not 
reach  "end-stage"  in  these  individuals. 
As  a  result  of  this  proposed  revision,  we 
estimate  the  projected  savings  to  the 
Medicare  program  for  the  next  5 
calendar  years  to  be  as  follows: 


(Millions  of  Dollars] 


1994 

1995 

1996 

1997 

1998 

2.8 

3.1 

3.4 

3.8 

4.2 

With  regard  to  the  portion  of  this 
proposed  rule  concerning  resumption  or 
continuation  of  entitlement  after  a 
terminating  event,  we  have  no  reason  to 
beheve,  based  on  13  years'  experience, 
that  more  than  one  or  two  people  would 
have  had  their  entitlement  resumed 
earlier  under  the  proposed  revised 
regulation  relating  to  that  issue. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regxilatory  Flexibilify  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  we  consider  all  physicians 
and  dialysis  facilities  to  be  small 
entities. 


Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

No  additional  time  burden  or 
monetary  requirements  would  be  placed 
on  physicians  or  dialysis  facilities  in 
order  to  comply  with  the  provisions  of 
this  proposed  rule  since  physicians 
should  already  have  appropriate 
laboratory  findings  and  generally 
accepted  diagnostic  criteria  to  confirm  a 
diagnosis  of  ESRD. 

In  addition,  changes  in  the 
resumption  of  entitlement  regulations 
would  have  no  effect  on  physicians  or 
on  dialysis  facilities. 

For  the  reasons  stated  above,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  We  are, 
therefore,  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act. 

List  of  Subjects  in  42  CFR  Part  406 

Health  facilities.  Kidney  diseases, 
Medicare. 

42  CFR  chapter  IV,  part  406  is 
amended  as  follows: 

PART  406-HOSPITAL  INSURANCE 
EUGIBIUTY  AND  ENTITLEMENT 

1.  The  authority  citation  for  part  406 
continues  to  read  as  follows: 

Authority:  Sees.  202(t),  202(u].  226.  226A, 
1102. 1818,  and  1871  of  the  Social  Security 
Act  (42  U.S.C.  402(t).  402(u),  426.  426-1. 
1302, 1395i-2.  and  1395hh).  and  3103  of 
Public  Uw  89-97  (42  U.S.C  426a)  unless 
otherwise  noted. 

2.  In  §  406.13,  the  heading  and 
introductory  language  in  paragraph  (b) 
is  republished,  the  definition  of  "End- 
stage  renal  disease"  in  paragraph  (b)  is 
revised,  and  paragraphs  (f)  and  (g)  are 
revised  to  read  as  follows: 

S  406.13    Individual  who  hat  end-etage 
renal  dla«ase. 

•        *        •        •        • 

(b)  Definitions.  As  used  in  this 
section: 

End-stage  renal  disease  (ESRD)  means 
that  stage  of  kidney  impairment  that 
appears  irreversible  and  permanent  and 


requires  a  regular  course  of  dialysis 
treatments  or  kidney  transplantation  to 
maintain  life,  as  evidenced  by  generally 
accepted  diagnostic  criteria  and 
laboratory  findings. 


(f)  End  of  entitlement.  Entitlement 
ends  with — 

(1)  The  end  of  the  12th  month  after 
the  month  in  which  a  regular  course  of 
dialysis  ends;  or 

(2)  The  end  of  the  36th  month  after 
the  month  in  which  the  individual  has 
received  a  kidney  transplant. 

(g)  Resumption  of  entitlement 
Entitlement  is  resumed  under  the 
following  conditions; 

(1)  An  individual  who  initiates  a 
regular  course  of  renal  dialysis  during 
the  12-month  period  after  the  previous 
course  of  dialysis  ended  is  entitled  to 
Part  A  benefits  and  eligible  to  enroll  in 
Part  B  with  the  month  the  regular  course 
of  dialysis  is  resumed. 

(2)  An  individual  who  initiates  a 
regular  course  of  renal  dialysis,  or  has 
a  kidney  transplant,  during  the  36- 
month  period  after  an  earlier  kidney 
transplant  is  entitled  to  Part  A  benefits 
and  eligible  to  enroll  in  Part  B  with  the 
month  the  regular  course  of  dialysis 
begins  or  with  the  month  the 
subsequent  kidney  transplant  occurs. . 

(3)  An  individual  who  initiates  a 
regular  course  of  renal  dialysis  more 
than  12  months  after  the  previous 
course  of  regular  dialysis  ended  or  more 
than  36  months  after  the  month  of  a 
kidney  transplant  is  eligible  to  enroll  in 
Part  A  and  Part  B  with  the  month  in 
which  the  regular  course  of  dialysis  is 
resumed.  If  he  or  she  is  otherwise 
entitled  under  the  conditions  specified 
in  paragraph  (c)  of  this  section, 
including  the  fihng  of  an  application, 
entitlement  begins  with  the  month  in 
which  dialysis  is  initiated  or  resumed, 
without  a  waiting  period,  subject  to  the 
limitations  of  paragraph  (e)(1)  of  this 
section. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  4, 1993. 

Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  October  4, 1993. 

Doniu  E.  ShftUla, 

Secretary. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Manageraent 

43  CFR  Part  3160 
[WO-610-41 11-02-24 1A] 
RIN  1004-AB22 

Onshore  Oil  and  Gas  Operations, 
Federal  and  Indian  Oil  and  Gaa  Leases; 
Onshore  Oil  and  Gas  Order  No.  5, 
Measurement  of  Gas 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  Onshore  Oil  and  Gas  Order  No. 
5  under  43  CFR  3164.1,  originally 
issued  February  24. 1989  (54  FR  8100), 
and  made  effective  March  27, 1989,  for 
new  facilities.  August  23, 1989,  for 
existing  facilities  measuring  200 
thousand  cubic  feet  (Mcf)  or  more  per 
day  of  gas,  and  February  26, 1990,  for 
existing  facilities  producing  less  than 
200  Mcf  per  day  of  gas.  This  proposed 
revision  would  reorganize  the  Order  to 
make  it  more  logical  in  sequence, 
remove  imnecessary  provisions,  resolve 
internal  inconsistencies  discovered  in 
the  Order,  and  clarify  certain 
provisions.  These  changes  are  based  on 
several  years  of  experience 
implementing  the  Order,  and  on 
suggestions  from  the  public. 
DATES:  Comments  should  be  submitted 
by  March  7, 1994.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  in  the  decisionmaking 
process  on  the  final  rule. 
ADDRESSES:  Comments  should  be  sent 
to:  Director  (140).  Bureau  of  Land 
Management,  Room  5555,  Main  Interior 
Building,  1849  C  Street,  N.W.. 
Washington,  D.C.  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonny  R.  Bagley.  (406)  255-2847, 
SUPPLEMENTARY  INFORMATION:  Order  No. 
5,  Measurement  of  Gas,  implements  and 
supplements  requirements  fo\md  in  43 
CFR  Part  3160  relating  to  the 
measurement  of  gas  produced  under  the 
terms  of  Federal  and  Indian  (except 
Osage)  oil  and  gas  leases,  as  well  as  gas 

f)roduced  from  State  or  privately  owTied 
ands  when  Federal  anchor  Indian  leases 
receive  a  share  of  such  production 
imder  the  terms  of  an  approved 
agreement.  The  Order  addresses  gas 
measurement  by  orifice  meter  and  gas 
measurement  by  other  methods 
acceptable  to  the  authorized  officer  of 


the  Buret  lu  of  Land  Management  (BLM). 
Gas  measurement  by  electronic  flow 
computets,  utilizing  an  orifice,  which 
calculate  volume  using  the  equations 
specified  by  the  American  Gas 
Association  (AGA)  Committee  Report 
No.  3,  miy  be  implemented  withoyt 
prior  approval  if  the  minimum 
standardi  i  outlined  in  the  Order  are 
adhered  to. 

Several  years  of  experience 
implementing  the  Order  have  revealed 
some  aress  where  the  organization  of 
the  Order  can  be  improved,  and  certain 
provisioi  s  that  require  amendment  or 
clarificat  on  or  botn. 

The  st«  tement  of  the  piupose  of  the 
Order  in  section  I.B.  is  proposed  to  be 
amended  to  remove  the  reference  to  the 
assessmekits  and  penalties  imposed  as  a 
result  of  noncompliance  or  the  failure  to 
correct  noncompliance,  because  the 
Order  do^s  not  set  forth  such 
aisessmebts  and  penalties.  The  purpose 
statement  also  is  proposed  to  be 
amended  to  include  the  purpose  that 
measureipents  be  accurate. 

There  tre  no  amendments  proposed 
in  the  definitions  included  in  the 
existing  Order.  However,  one  new 
definitioa  (meter  uncertainty]  would  be 
added  injthis  proposed  rule. 

Section  in.A.  on  Required 
Recordkeeping  is  proposed  to  be 
amendec^  by  adding  requirements  for  the 
retention!  of  data  generated  by  electronic 
flow  conrouters.  The  revised  Order 
would  set  forth  specifically  the  kinds  of 
data  required  to  be  retained,  without 
prescribing  an  exhaustive  list. 

Article  Eu.  would  be  reorganized  in 
the  proposed  Order.  Two  new  sections 
would  ba  added  to  cover  minimum 
standardi  specific  to  the  secondary 
element  of  the  orifice  meter  and  to  allow 
the  use  of  other  types  of  secondary 
elementsj  and  to  cover  other 
requirements  not  specific  to  orifice 
meters  or  the  secondary  element. 
Requiren  ents  included  in  section  C  on 
orifice  m  iters  are  proposed  to  be  moved, 
and  in  sc  me  cases  amended,  as  part  of 
the  new  section  D.  on  secondary 
elements  or  section  E.  on  other 
requirem  ants,  and  several  new 
requirem  mts  have  been  added  as  part  of 
section  C  and  new  section  D.  These 
changes  i  re  stated  in  table  form  below. 


Existing 


)rder  cita- 
tkins 


III.C.  Gas 
mentby 
Meter. 

C.I  

C.2 

C.3 

C.4 

C.5 


i^easure- 
Orifice 


Proposed  order  cita- 
tions 


III.C  Primary  Ele- 
ment—Orifice Me- 
ters. 

C.1. 

C.2. 

C.3. 

D.10.a 

D.IO.b.       > 


Existing  order  cita- 
tions 

Proposed  order  cita- 
tions 

C.6 

C.4. 

C.7 „„ 

D.I. 

C.8 

C.5. 

C.9 

C.6.  (new). 
C.7. 

CIO 

C.8. 

C.11  

C9. 

C.I 2 

CIO. 

C.13 

C.15 

(r^emoved). 
D.  Secondary  Ele- 
ment (new). 
D.2.  (new). 
D.10.C. 
D.3. 

C.16 

D.4.  (new). 
DS.  (new). 
D.IO.d. 

C.17 

D.6. 

C.18 

D.7. 

C.19 

D.8. 

C.20 

D.ll.a.,  b.,  andc. 
(new). 

E.  Other  Require- 
ments (new). 

E.I. 

C.21  

C11. 

C.22 

C.23 

Removed. 
E2. 

C.24 

D.9. 

C.25 

E.3. 

C.26 

E.4. 

D.  Gas  Measurmeent 

by  Ottier  Methods. 

D.1  

F.  Qas  Measurement 
by  Other  Methods. 
Fi 

D.2 

F.2. 

The  automatic  exemption  from  some 
requirements  for  meters  measuring  100 
Mcf  per  day  or  less  on  a  monthly  basis 
would  be  expanded  to  include  3 
additional  standards.  These  added 
exemptions  would  include  the  existing 
requirement  that  the  static  element  be 
sized  to  make  the  pen  that  records  the 
static  pressure  operate  in  the  outer  %  of 
the  chart  range  for  the  majority  of  the 
flowing  period,  the  new  requirement 
that  electronic  flow  computers  be 
installed,  operated,  and  maintained  to 
achieve  an  overall  meter  uncertainty  of 
plus  or  minus  3  percent,  and  the  new 
requirement  for  inspecting  meter  tubes 
every  5  years.  Language  has  been  added 
to  the  Order  identifying  the  applicable 
standards  for  the  exemption. 

The  following  requirements  proposed 
to  be  amended  in  revised  Order  No.  5 
are  discussed  below  in  the  order  they 
appear  in  this  proposed  rule. 

III.C.5.  (formerly  C.8.)  is  proposed  to 
be  amended  purely  for  clarification.  It  is 
the  difference  between  the  internal 
diameters  of  the  meter  tube  pipe  and  the 
orifice  fittings  that  is  to  be  within  AGA 
tolerance  limits,  not  the  diameters 
themselves,  as  the  existing  Order  seems 
to  provide. 

m.C.e.  (new)  is  added  to  ensure  that 
the  meter  tubes  conform  with  AGA 
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Committee  Report  No.  3.  Proper  meter 
tube  condition  is  essential  for  accurate 
measurement.  It  is  intended  that  all 
meter  tube  inspections  would  be 
conducted  within  the  first  5  years  after 
the  effective  date  of  the  final  rule,  and 
every  5  years  thereafter.  Meters 
measuring  100  Mcf  per  day  or  less  on 
a  monthly  basis  would  be  exempt  from 
this  new  requirement. 

ni.C.8.  (formerly  C.IO.)  is  proposed  to 
be  amended  for  precision  in  stating  the 
requirement.  As  stated  in  this  rule, 
orifice  plates  would  be  required  to  be 
inspected  during  calibration  of  the 
secondary  element. 

III.C.IO.  (formerly  C.12.)  is  proposed 
to  be  amended  by  removing  the 
requirement  that,  when  leaks  are 
detected,  the  meter  setting  shall  be 
determined  and  recorded  "as  found," 
and  "as  left"  after  the  meter  is 
calibrated.  This  part  of  the  existing 
requirement  is  duplicated  by  the 
linearity  test  in  requirement  in.D.3.  of 
the  proposed  Order. 

III.C.13.  in  the  existing  Order  would 
be  removed  in  the  proposed  Order 
because  it  is  duplicated  by  the  linearity 
test  in  requirement  III.D.3.  of  the 
proposed  Order. 

III.C.11.  (formerly  C.21.)  would  be 
amended  by  revising  the  corrective 
action  to  provide  for  the  submittal  of  a 
report  to  BLM.  The  form  called  for  in 
existing  requirement  C.21.  is  now 
submitted  to  the  Minerals  Management 
Service,  not  to  the  BLM.  Under  the 
proposed  rule,  the  operator  would  be 
required  to  submit  a  report  to  the  BLM 
showing  what  corrections  were  made. 

III.D.l.  (formerly  C.7.)  would  be 
amended  by  removing  the  provision 
allowing  consideration  of  a  variance  for 
sales  or  allocation  meters  measuring 
between  200  and  500  Mcf  per  day.  This 
provision  duplicates  the  general 
provision  for  a  variance  under  Article 
IV.  of  the  Order.  The  requirement  for  the 
use  of  an  indicating  thermometer  would 
be  removed  because  when  using  an 
indicating  thermometer  the  temperature 
is  not  a  true  average  flowing 
temperature.  All  meters  measuring  more 
than  100  Mcf  per  day  are  required  to 
have  a  temperature  recorder.  Meters 
measuring  100  Mcfjper  day  or  less  are 
required  to  use  either  a  temperature 
recorder  or  an  average  flowing 
temperature. 

III.D.2.  (new)  would  ensure  that  the 
accuracy  of  the  temperature  recording 
device  is  maintained. 

in.D.3.  (formerly  C.15.)  would  be 
amended  for  clarification  and  to  require 
the  recording  of  readings  before  and 
after  adjustments  are  made.  The  words 
"of  the  element  range"  would  be  added 


to  make  it  clear  what  the  0  and  100 
percent  refer  to. 

III.D.4.  (new)  would  be  added  to 
require  calibration  equipment  to  be 
more  accurate  than  the  equipment  being 
caUbrated.  If  the  testing  equipment  is 
not  more  accurate  than  the  equipment 
being  calibrated,  the  inherent 
uncertainty  in  the  metering  equipment 
increases. 

III.D.5.  (new)  would  be  added  to 
require  documentation  of  the 
certification  or  recertification  of 
calibration  equipment  to  be  available  to 
the  authorized  officer  at  the  time  of 
calibration. 

I1I.D.6.  (formerly  C.17.)  would  be 
amended  to  allow  meters  that  measure 
100  Mcf  or  less  per  day  to  be  inspected 
and  calibrated  semiannually  rather  than 
quarterly.  Experience  has  shown  that 
quarterly  inspections  and  calibrations  of 
meters  measuring  such  low  volumes  are 
neither  cost  effective  nor  necessary  to 
assure  an  acceptable  degree  of  accuracy. 

III.D.7.  (formerly  C.18.)  would  be 
amended  to  require  operators  to  notify 
the  authorized  officer  of  the  BLM  well 
in  advance  of  caUbrations  to  enable  the 
planning  of  inspections. 

III.D.8.  (formerly  C.19.)  would  be 
amended  by  changing  the  reference  to 
"measuring  equipment"  to  "recording 
device"  to  conform  with  changes  in 
other  requirements.  The  current  Order 
requires  that  an  adjustment  be  made 
whenever  a  volume  error  of  2  percent  or 
greater  occurs.  It  is  proposed  to  change 
this  standard  to  "more  than  1  percent" 
because  volume  errors  of  less  than  2 
percent  on  higher  volume  wells  are  very 
significant.  However,  in  most  instances, 
it  will  be  the  policy  of  the  BLM  not  to 
pursue  volume  errors  of  less  than  200 
Mcf  per  month,  because  the  cost  of 
doing  so  would  exceed  the  value  of  any 
additional  royalty  that  might  result.  The 
requirement  that  the  meter  be  adjusted 
to  zero  error  would  be  removed  because 
this  is  part  of  the  linearity  test 
requirement  in  Section  III.D.3.  For  the 
sake  of  simplicity,  the  abatement  period 
would  be  stated  as  60  days  only  rather 
than  also  stating  the  alternative  "prior  to 
completion  of  calibration." 

lU.D.lO.  would  be  added  combining 
several  requirements  from  the  existing 
Order,  as  explained  below. 

m.D.10.a.  (formerly  C.4.)  would  be 
revised  to  clarify  what  is  meant  by  the 
outer  V3  of  the  chart  range.  Also,  the 
reference  to  sizing  the  orifice  would  be 
removed  because  doing  so  is  not  the 
only  alternative  available  to  the  operator 
to  maintain  the  differential  pen  in  the 
outer  Vs  of  the  chart. 

m.D.lO.b.  (formerly  C.5.)  would  be 
revised  to  clarify  what  is  meant  by  the 
outer  Va  of  the  diart  range. 


III.D.lO.c.  (formerly  C.14.)  would  be 
amended  by  revising  the  corrective 
action.  It  would  no  longer  require 
recordation  of  the  "as  found"  and  "as 
left"  readings,  which  are  meaningless. 

III.D.ll.a.,  b..  and  c.  (new)  would  be 
added  as  requirements  for  Electronic 
Flow  Computers  (EFCs).  The 
requirements  for  EFCs  would  be  no 
more  stringent  than  those  for  chart 
recorders.  The  current  static  pressure, 
differential  pressure,  and  temp>erature 
would  have  to  be  displayed  on  a 
continuous  basis,  and  the  EFC  would  be 
required  to  have  a  back-up  power  source 
capable  of  retaining  data  collected  for  a 
minimum  of  35  days. 

III.E.3.  and  4.  (formerly  C.25.  and  26.) 
would  be  amended  to  make  them  read 
as  requirements  rather  than  as 
descriptions  or  definitions,  as  they 
appear  to  do  in  the  existing  Order 

Other  editorial  changes  have  been 
proposed  to  correct  errors  in  the  existing 
Order  and  cross-references  that  must  be 
changed  as  a  result  of  the  proposed 
reorganization  of  the  Order. 

The  principal  authors  of  this 
proposed  rule  are  Lonny  R.  Bagley. 
Inspection  and  Enforcement  Specialist. 
Montana  State  Office.  Richard 
Estabrook,  Petroleum  Engineer.  Ukiah 
District  Office.  CaUfomia,  Michael 
KoUing.  Petroleum  Engineering 
Technician,  Dickinson  District  Office. 
North  Dakota,  Will  Lambert,  Petroleum 
Engineer,  Grand  Junction  District  Office. 
Colorado,  and  Larry  Bray,  Petroleum 
Engineering  Technician,  Roswell 
Resource  Area  Office,  New  Mexico, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  all  of  the  BLM. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  Bureau  of  Lapd 
Management  has  determined  that  this 
proposed  rule  is  categorically  excluded 
from  further  environmental  review 
pursuant  to  516  Departmental  Manual 
(DM),  Chapter  2,  Appendix  1,  Item  1.10. 
and  that  the  proposal  would  not 
significantly  affect  the  10  criteria  for 
exceptions  fisted  in  516  DM  2. 
Appendix  2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  pohcies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
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to  have  no  such  efiisct  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  Department  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  that  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  same  reasons.  The  rule  codifies 
industry  standards  that  apply  to  all 
entities  in  the  industry,  regardless  of 
size.  The  Order  would  not  require  a 
substantial  amount  of  additional 
information  or  monitoring.  Some 
additional  equipment  may  be  reqiiired 
in  certain  cases,  but  the  total  cost  of 
these  changes  would  not  approach  the 
threshold  specified  in  the  Executive 
Order.  Costs  to  the  public  should  not 
increase  at  all  as  a  result  of  the  Order. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 

Protected  property  rights.  There  would 
B  no  taking  of  private  property  without 
due  process.  Failure  to  abate  violations 


could  r  isult  in  assessments  under  the 
Mineral  Leasing  Act  and/or  penalties 
under  the  Federal  Oil  and  Gas  Royalty 
Manaeonent  Act,  and  possibly  lease 
canceUltion  if  the  failure  continues,  but 
not  without  due  process.  Therefore,  as 
required  by  Executive  Order  12630,  the 
Department  of  the  Interior  has 
determined  that  the  proposed  rule 
would  Aot  cause  a  taking  of  private 
propert  r. 

lue  I  epartment  has  certified  to  the 
Office  c  f  Management  and  Budget  that 
this  pro  josed  rule  meets  the  applicable 
standar  Is  provided  in  section  1(a)  and 
2(b)(2)  ( if  Executive  Order  12788. 

The  i  iformation  collection 
require!  aent(s)  contained  in  Part  3160 
that  rel  te  to  this  Order  have  been 
approv«  d  by  the  Office  of  Management 
and  Bui  get  under  44  U.S.C.  3501  et  seq. 
and  ass  gned  clearance  number  1004- 
0134. 

List  of  iubiects  in  43  CFR  Part  3160 

Government  contracts;  Mineral 
royaltiep;  Oil  and  gas  exploration;  Oil 
and  gas  production;  Public  lands — 
Mineral  resoiirces;  hidian  lands — 
Mineral  resources;  Reporting 
requireinents. 


Order  No.  &  Subject 


S.  Measurement  of  Gas 


Dated:  September  27, 1993. 
Bob  Amutrong, 
Assistant  Secretary  of  the  Interior. 

Appendix— Text  of  Oil  and  Gaa  Order 
r4o.5 

Note. — ^This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Onshore  Oil  and  Gas  Order  No.  S 

Measurement  of  Gas 

I.  lotroduction 

A.  Authority 

B.  Purpose 
C  Scope 

n.  Definitions 
m.  Requirements 

A.  Required  Recordkeeping 

B.  General 

,  C  Primary  Element— Orifice  Meters 

D.  Secondary  Element 

E.  Other  Requirements 

F.  Gas  Meas\irement  by  Other  Methods  or 
at  Other  Locations  Acceptable  to  the 
Authorized  Officer 

IV.  Variances  from  Minimum  Standards 


For  the  reasons  stated  above,  under 
the  authority  of  the  Mineral  Leasing  Act 
of  1920,  as  amended  and  supplemented 
(30  U.S.C.  181  et  seq.),  the  Department 
proposes  to  amend  part  3160,  Group 
3100,  subchapter  C,  chapter  n  of  title  43 
of  the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  3160— ONSHORE  OIL  AND  GAS 
OPERATIONS 

1.  The  authority  citation  for  part  3160 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1733;  30  U.S.C.  181  et 
seq.;  30  U.S.C  351-359;  30  U.S.C  301-306; 
25  U.S.C  396;  25  U.S.C  396a-396q,  397,  398. 
398a-398e,  399;  43  U.S.C.  1457;  see  also  40 
Op.Atty.Gen.  41;  40  U.S.C  471  et  seq.;  42 
U.S.C  4321  et  seq.;  43  U.S.C  6508;  30  U.S.C 
1701  et  seq.;  and  25  U.S.C.  2101  et  seq. 

Subpart  3164— Special  Provislona 

2.  Section  3164.1(b)  is  amended  by 
revising  the  fifth  entry  of  the  table  to 
read  as  follows: 

i  3164.1    Onshore  OirandOasOrdwe. 

•        •        •        •        • 

(b)*  •  * 


Effective  date 


Federal  Register  reference 


Super- 
seoes 


[30  days  afl^r  date  of  publication  of  final    [FR  reference  for  final  rule] 
rule]. 


None. 


Attachnsnt 

I.  Sections  from  43  CFR  Subparts  3163  and 
316  I 

Onshon  OllandQeeOrdwNaS 

Measui  ement  of  Gas  on  Federal  and 


Indian 


}il  and  Gas  Leases 


/.  Introi  action 

A.  Autl  ority 

This  3rder  is  established  pursuant  to 
the  aut  lority  granted  to  the  Secretary  of 
the  Intc  rior  under  various  Federal  and 
Indian  nineral  leasing  statutes  and  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982.  This  authority 
has  beep  delegated  to  the  Bureau  of 
Land  Management  and  is  implemented 
by  the  dnshore  oil  and  gas  operating 
regulations  contained  in  43  CFR  part 
3160.  Section  3164.1  thereof  specifically 
authorises  the  Director  to  issue  Onshore 
Oil  and  Gas  Orders  when  necessary  to 
implenient  or  supplement  the  operating 
regulat  ons  and  provides  that  all  such 
Orders  ihall  be  binding  on  the  lessees 


and  operators  of  Federal  and  restricted 
Indian  oil  and  gas  leases  which  have 
been,  or  may  hereafter,  be  issued. 

Specific  authority  for  the  provisions 
contained  in  this  C^der  is  foimd  at: 
section  3162.4-1,  Well  records  and 
reports;  section  3162.4-2,  Samples, 
tests,  and  surveys;  section  3162.7-1, 
Disposition  of  production;  section 
3162.7-3.  Measurement  of  gas;  and 
subpart  3163,  Noncompliance, 
Assessments,  and  Penalties. 

B.  Purpose 

One  purpose  of  this  Order  is  to 
establish  requirements  and  minirngni 
standards  for  the  accurate  measurement 
of  gas  by  the  methods  authorized  in  43 
CF^  3162.7-3.  i.e..  measurement  by 
orifice  meter  or  other  methods 
acceptable  to  the  authorized  officer. 
Accurate  gas  measxuement  ensures  that 
the  Federal  Government,  the  general 
public.  State  Governments  that  share  in 
the  proceeds,  and  Indian  mineral 
owners  receive  the  royalties  due.  as 
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specified  in  the  governing  oil  and  gas 
leases. 

Another  purpose  of  this  Order  is  to 
establish  abatement  periods  for 
corrective  action  when  noncompliance 
with  the  minimum  standards  is 
detected. 

This  Order  also  serves  as  notice  to  any 
party  cited  for  noncompliance  that  it 
may  request  from  the  authorized  officer 
an  extension  of  the  abatement  period  for 
any  violation,  provided  that  the  request 
for  extension  is  applied  for  and  granted 
prior  to  the  expiration  of  the  abatement 
period  previously  allowed. 

C.  Scope 

This  Order  is  applicable  to  all  Federal 
and  Indian  (except  Osage)  oil  and  gas 
leases.  In  addition,  this  Order  is  also 
applicable  to  all  wells  and  facilities  on 
State  or  privately  owned  mineral  lands 
committed  to  a  unit  or  communitization 
agreement  that  affects  Federal  or  Indian 
interests,  notwithstanding  any  provision 
of  a  unit  or  communitization  agreement 
to  the  contrary. 

77.  Definitions 

A.  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  authorized  to  perform  the 
duties  described  in  43  CFR  Groups  3000 
and  3100  (see  43  CFR  3000.0-5). 

B.  "Business  day"  means  any  day 
Monday  through  Friday  excluding 
Federal  holidays. 

C.  "Gas"  means  any  fluid,  either 
combustible  or  noncombustible,  that  is 
produced  in  a  natural  state  from  the 
earth  and  that  maintains  a  gaseous  or 
rarefied  state  at  standard  temperature 
and  pressure  conditions  (see  43  CFR 
3000.0-5(a)). 

D.  "INC"  means  incident  of 
noncompliance,  which  serves  as  a 
Notice  of  Violation  under  CFR  subpart 
3163. 

E.  "Lessee"  means  a  person  or  entity 
holding  record  title  in  a  lease  issued  by 
the  United  States  (see  43  CFR  3160.0- 
5). 

F.  "Major  violation"  means 
noncompliance  that  causes  or  threatens 
immediate,  substantial,  and  adverse 
impacts  on  public  health  and  safety,  the 
environment,  production  accountability, 
or  royalty  income  (see  43  CFR  3160.0- 
5). 

G.  "Meter  uncertainty"  means  the 
overall  inacoiracy  of  a  flow  meter 
caused  by  the  inherent  errors  of  the  flow 
measurement  equipment. 

H.  "Minor  violation"  means 
noncompliance  that  does  not  rise  to  the 
level  of  a  major  violation  (see  43  CFR 
3160.0-5). 

L  "Operating  rights  owner"  means  a 
person  or  entity  holding  operating  rights 


in  a  lease  issued  bv  the  United  States. 
A  lessee  also  may  be  an  operating  rights 
owner  if  the  operating  rights  in  a  lease 
or  portion  thereof  have  not  been  severed 
fit>m  record  title. 

J.  "Operator"  means  any  person  or 
entity,  including  but  not  limited  to  the 
lessee  or  operating  rights  owner,  who 
has  stated  in  writing  to  the  authorized 
officer  that  it  is  responsible  under  the 
terms  and  conditions  of  the  lease  for  the 
operations  conducted  on  the  leased 
lands  or  portion  thereof. 

K.  "Production  unit"  means,  for 
purposes  of  reporting  gas  production,  a 
measiuement  unit  of  1000  standard 
cubic  feet  (Mcf). 

L.  "Standard  cubic  foot"  means  the 
volume  of  gas  contained  in  one  cubic 
foot  at  a  base  pressure  of  14.73  pounds 
per  square  inch  absolute,  and  at  a  base 
temperature  of  60'  F  or  519.67'  Rankine 
(see  43  CFR  3162.7-3). 

777.  Requirements 

A.  Required  Recordkeeping 

The  operator  shall  keep  all  test  data, 
meter  reports,  charts/recordings,  or 
other  similar  records  for  6  years  from 
the  date  they  were  generated,  unless  the 
operator  is  notified  that  an  audit  or 
investigation  involving  such  records  has 
been  initiated.  If  the  operator  is  notified 
that  an  audit  or  investigation  involving 
the  records  has  been  initiated,  the 
operator  shall  maintain  the  records  until 
released  in  writing  from  the  obligation 
to  maintain  them.  The  authorized  officer 
may  request,  and  the  operator  shall 
produce,  such  records  any  time  within 
this  period.  For  electronic  flow 
computers  (EFCs),  this  includes  but  is 
not  limited  to: 

1.  Field  edits  or  volume  adjustments. 

2.  Hourly  average  static  and 
differential  pressures,  hourly  flow 
temperatures,  hourly  sums  of  extensions 
calculated  at  each  data  point,  hourly 
volumes,  and  the  method  used  to  obtain 
the  summation  of  extensions,  averages, 
and  volumes.  For  the  purposes  of  this 
Order,  extensions  are  the  square  root  of 
the  product  of  the  differential  pressure 
and  static  presstue. 

3.  Subsequent  edits  or  adjustments.  If 
several  changes  are  made,  only  the 
original  and  the  final  readings  shall  be 
retained. 

Along  with  any  records  submitted  at 
the  request  of  the  authorized  officer,  the 
operator  shall  provide  all  additional 
information  used  to  compute  volumes 
so  that  computations  may  be  verified. 

B.  General 

All  gas  production  shall  be  measured 
in  accordance  with  an  authorized 
method  of  measurement.  As  set  out  in 


43  CFR  3162.7-3,  gas  measurement 
authorized  for  gas  produced  from  leases, 
unit  areas,  and  commimitization 
agreements  subject  to  the  jurisdiction  of 
the  Bureau  of  Land  Management,  as 
such  jurisdiction  is  defined  in  43  CFR 
3161.1,  may  be  by  orifice  meter  or  other 
methods  acceptable  to  the  authorized 
officer.  The  requirements  and  minimum 
standards  for  gas  measurement  are  set 
out  below.  If  these  requirements  for  the 
primary  element  and  chart  recorder  are 
met,  a  meter  accuracy  of  plus  or  minus 
3  percent  will  be  attained.  However, 
given  the  complex  components  and 
sophistication  of  electronic  flow 
computers  (EFCs).  no  "cook  book" 
method  can  be  established.  Therefore, 
an  uncertainty  standard  of  plus  or 
minus  3  percent  would  be  included  for 
EFCs. 

The  requirements  of  this  Order  are 
based  on  the  standards  and 
specifications  published  by  the 
American  Gas  Association  (AGA)  and 
officially  designated  as  ANSI/ API  2530 
and  AGA  Committee  Report  No.  3, 
second  edition,  1985,  hereafter  referred 
to  as  AGA  Committee  Report  No.  3.  The 
AGA-published  standards  and 
specifications  are  considered  to  be 
appropriate  for  proper  gas  measurement 
by  both  the  Department  of  the  Interior 
and  the  oil  and  gas  industry.  The 
requirements  set  minimum  standards 
necessary  to  promote  conservation  of 
natural  resources  and  to  ensure  proper 
measurement  of  gas  production  for  sales 
and  allocation  purposes,  so  that  the 
Federal  Government  and  Indian  mineral 
owners  will  receive  the  royalties  due 
under  governing  oil  and  gas  leases. 

AH  mture  sales  and  allocation 
facilities  and  sales  or  allocation 
facilities  in  existence  on  the  effective 
date  of  this  Order,  unless  covered  by  a 
valid  variance,  shall  meet  the  minimum 
standards  prescribed  in  this  Order: 
provided,  however,  that  all  gas 
produced  fi'om  or  allocated  to  Federal 
and  Indian  (except  Osage)  oil  and  gas 
leases  wherein  the  gas  is  measured 
through  sales  or  allocation  meters 
handling  100  thousand  cubic  feet  (McO 
per  day  or  less  on  a  monthly  basis  are 
exempt  bom  the  standards  in  section  III. 
C.I..  C.2.,  D.lO.a.,  D.lO.b.,  and  D.ll.c.  of 
this  Order.  The  authorized  officer  may, 
where  appropriate  and  necessary  for 
proper  measurement,  work  with  the 
operators  in  designating  consolidated 
gas  sales  and/or  allocation  meter 
stations. 

Meter  installations  constructed  in 
accordance  with  the  AGA  Committee 
Report  No.  3  standards  in  effect  at  that 
time  shall  not  automatically  be  required 
to  retrofit  if  the  standards  are  revised. 
The  Bureau  will  review  any  revise  i 


Meter  installations  constructed  in 
accordance  with  the  ACA  Committee 
Report  No.  3  standards  In  effect  at  that 
time  shall  not  automatically  be  required 
to  retrofit  if  the  standards  are  revised. 
The  Biireau  will  review  any  revised 
standards  and,  when  necessary,  will 
amend  the  Oder  through  the 
rulemaking  process. 

The  intent  of  these  minimum 
standards  is  to  ensure  that  when 
equipment  malfunctions  occur  that 
could  resuh  in  inaccurate  measurement, 
proper  corrective  actions  are  taken,  the 
authorized  officer  is  notif,ed.  and  a 
report  is  submitted. 

Failure  to  comply  with  these 
minimum  standards  will  be  considered 
noncompliance  and  an  incident  of 
noncompliance  (INC)  will  be  issued. 
Operators  who  discover  noncompliance 
with  these  minimum  standards  and  take 
immediate  corrective  action  will  not  be 
issued  an  INC.  If  the  authorized  officer 
or  his  representative  is  present  when  an 
operator  discovers  a  malfunction  or  uses 
incorrect  procedixres  as  specified  in  this 
Order,  an  INC  will  be  issued  unless 
immediate  corrective  action  is  taken. 
Failure  of  equipment  will  not  be 
considered  a  violation.  However,  the 
incidents  of  noncomphance  which  may 
result  from  equipment  failure  are 
considered  violations.  A  partial  list  of 
such  incidents  follows: 

Failure  to  install  equipm«it  properly. 

Failure  to  repair  or  correct  equipment 
malfunction  properly  or  in  a  timely 
manner. 

Failure  to  submit  report  of  alternate 
method  of  sales. 

Failure  to  submit  reqxured  reports  in 
a  timely  manner. 

Failure  to  adhere  to  the  minioaum 
standard  procedures  specified  in  this 
Order. 

The  use  of  improper  equipment,  when 
discovered,  will  be  considered  a 
violation  and  a  formal  INC  will  be 
issued. 

The  use  of  improper  procedures  will 
be  considered  a  violation  and  when 
witnessed  by  the  authorized  officer  or 
his  representative,  immediate  corrective 
action  will  be  reqtiired.  In  the  event  that 
proper  procedures  are  then  used  as 
required  by  this  Order,  and  prior  to 
completing  the  operation,  calibration,  or 
proving,  the  violation  mil  be 
considered  as  properly  corrected.  In  this 
case,  although  the  violation  will  be 
documented  in  the  agency  files,  no  INC 
will  be  issued. 

The  failure  to  take  timely  corrective 
action  as  required  to  meet  any  standtfd 
in  this  articte  vrill  be  considered  either 
a  major  or  minor  violation  in 
accordance  with  the  classificatiain  set 
out  below  for  eadi  standard,  unless  an 


applica  >le  variance  has  been  granted  or 
the  Stan  c^ds  have  been  otherwise 
modifie  d  m  accordance  with  Article  IV. 

A  ma  or  violation,  as  defined  in  this 
Order,  i  \iiU  generally  require  an 
immedi  ite  shut-in  of  the  metering 
device,  however,  where  the  non- 
recoup(  ble  loss  is  not  significant  or 
where  (  amage  to  the  resource  is  likely 
to  occui  if  a  shut-in  is  required,  an 
abatemint  period  of  24  hours  may  be 
grantediby  the  authorized  officer  or  his 
representative. 

Where  abatement  is  required  "prior  to 
sales  or  removal,"  action  is  required  to 
be  taken  so  that  no  gas  can  be  removed 
beyondlthe  measurement  point  until 
properly  measured. 

C.  Primary  Element — Orifice  Meters 

The  following  are  minimum  standards 
for  the  vieasurement  of  natural  gas  using 
orifice  iheters. 

1.  Foi  meters  measuring  more  than 
100  Mc  per  day  on  a  monthly  basis,  the 
orifice  1 3  pipe  diameter  ratio  (d/D),  or 
the  beta  ratio,  with  meters  using  "fiange 
taps,"  mall  be  between  0.15  and  0.70. 

Violtaion:  Major. 

Conmive  Action:  Install  an  orifice  of 
such  siie  that  subseqi^ent  measurements 
will  be  vdthin  the  appropriate  beta  ratio 
range.  II  changing  the  orifice  causes  the 
differential  pressure  to  be  recorded  in 
the  lower  one-third  of  the  chart,  then 
either  tse  meter  tube  or  the  differential 
element  shall  be  changed,  sizing  the 
straight  pipe  sectiixis  in  a  manner  that 
will  pre  vide  subsequent  measurement 
within  he  appropriate  beta  ratio  range. 

AbaU  ment  Period:  Prior  to  sales  or 
remova  . 

2.  Foi  meters  measuring  more  than 
100  Mci  per  day  on  a  monthly  basis,  the 
orifice  tp  pipe  diameter  ratio  Id/D],  or 
the  bets  ratio,  with  meters  using  "pipe 
taps,"  s  lall  be  between  0.20  and  0.67. 

Vjo7a  lion:  Major. 

Come  irtjVe  Action:  Same  as  C.l.  above. 
Abati  ment  Period:  Prior  to  sales  or 
remova  . 

3.  To  obtain  flow  conditions  as  near 
optimui  n  as  possible  and  minimize  the 
effiects  of  turoulence  in  gas  flow,  the 
minimum  length  of  straight  pipe 
precedilig  and  following  an  orifice,  and 
the  use  of  straightening  vanes,  shall 
conforn  i  to  the  specifications  shown  in 
FiguresU  through  9  of  AGA  Committee 
Report  Ko.  3. 

Viola  lion:  Major. 

Com  dive  Action:  Install  proper 
length  (  f  pipe  where  appropriate  or 
install  straightening  vanes  in 
accordance  with  appropriate  AGA 
Committee  Report  No.  3  specifications. 

Abatt  ment  Period:  Prior  to  sales  or 
remova . 

4.  Th  ne  shall  be  no  pipe  connections 
betweei  the  orifice  and  tJie  nearest  pipe 


fitting  other  than  the  pressure  taps  and/ 
or  thermometer  wells  as  specified  in 
AGA  Committee  Report  No.  3. 

Violation:  Major. 

Corrective  Action:  Replace  entire 
length  of  pipe  ahead  of  the  orifice  meter 
with  pipe  of  appropriate  length  and 
inside  smoothness  in  accordance  with 
AGA  Committee  Report  No.  3. 

Abatement  Period:  Prior  to  sales  or 
removal. 

5.  The  difference  between  the  internal 
diameters  of  the  meter  tube  pipe  and  the 
orifice  fittings  shall  be  within  the 
tolerance  limits  set  by  AGA. 

Violation:  Major. 

Corrective  Action:  Install  properly 
sized  meter  tube. 

Abatement  Period:  Prior  to  sales  or 
removal. 

6.  For  meters  measuring  more  than 
100  Mcf  per  day  on  a  monthly  besis. 
meter  tubes  shall  be  inspected  at  least 
every  5  years  to  ensure  continuing 
conformance  with  the  meter  tube 
specifications  in  AGA  Committee 
Report  No.  3.  Record  results  of 
inspections  and  take  any  necessary 
corrective  actions  to  bring  the  meter 
tube  into  conformance  with  AGA 
Committee  Report  No.  3. 

Violation:  Minor. 

Corrective  Action:  Inspect  meter  tube 
for  conformance  with  AGA  Committee 
Report  No.  3,  record  results  of 
inspection,  and  take  necessary 
corrective  actions. 

Abatement  Period:  60  days. 

7.  Meter  tubes  using  flange  taps  or 

Eipe  taps  shall  have  the  pressure  tap 
oles  located  as  specified  in  AGA 
Committee  Report  No.  3. 
Violation:  Major. 

Corrective  Action:  Install  pressure  tap 
as  specified. 

Abatement  Period:  Prior  to  sales  or 
removal. 

8.  Orifice  plates  shall  be  removed 
from  the  flange  or  plate  holder,  and 
visually  inspected  for  conformance  with 
AGA  standards  and  specifications,  at 
least  semi-annually,  during  calibration 
of  the  secondary  element. 

Violation:  Minor. 

Corrective  Action:  Remove  and 
visually  inspect  orifice  plate  for 
conformance  with  AGA  standards  and 
specifications. 

Abatement  Period:  No  later  than  the 
next  meter  calibration. 

9.  Any  plate  or  orifice  that  is  ' 
determined  not  to  be  in  conformance 
with  AGA  standards  shall  be  replaced 
wath  one  that  is  in  conformance. 

Violation:  Major. 

Corrective  Action:  Replace  orifice 
plate. 

Abatement  Period:  Prior  to  sales  or 
removaL 
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10.  All  connections  and  fittings  of  the 
secondary  element  (including  meter 
pots  and  meter  manifolds)  shall  be  leak 
tested  prior  to  conducting  tests  of  the 
meter's  accuracy. 

Violation:  Minor. 

Corrective  Action:  Stop  meter 
calibration  and  conduct  leak  test. 

Abatement  Period:  Prior  to 
completion  of  calibration. 

11.  Volumes  of  gas  delivered  shall  be 
determined  according  to  the  flow 
equations  specified  in  AGA  Committee 
Report  No.  3. 

Violation:  Minor. 

Corrective  Action:  Recalculate  all  gas 
volumes  not  determined  in  accordance 
with  flow  equations  specified  in  AGA 
Committee  Report  No.  3.  Submit  a 
report  adjusting  the  volume  of  gas 
meffured,  and  showing  or  discussing  all 
calculations  made  in  correcting  the 
volumes. 

Abatement  Period:  60  days. 

D.  Secondary  Element 

The  following  are  minimum  standards 
for  the  secondary  element  of  the  orifice 
meter. 

1.  Continuous  temperature  recorders 
to  measure  the  flowing  gas  temperature 
are  required  on  all  sales  and  allocation 
meters  measuring  more  than  100  Mcf 
per  day  on  a  monthly  basis.  Meters 
measuring  100  Mcf  or  less  per  day  on 

a  monthly  basis  shall  determine  the 
flowing  temperature  of  the  gas  by  one  of 
the  following: 

a.  Continuous  temperature  recorder, 
or 

b.  Average  flowing  temperature,  as 
determined  by  a  method  approved  by 
the  authorized  officer. 

Violation:  Major. 

Corrective  Action:  Install  temperature 
measuring  device  as  required. 

Abatement  Period:  Prior  to  sales  or 
removal. 

2.  The  temperature  recording  device 
shall  be  tested  for  accuracy  utilizing  one 
of  the  following: 

a.  "Test  well"  in  the  meter  rim;  or 

b.  Water  bath. 

Record  "as  found"  readings,  make  any 
necessary  adjustments,  and  record  "as 
left"  readings. 

Violation:  Minor. 

Corrective  Action:  Test  temperature 
recording  device  as  specified,  record  "as 
found"  readings,  make  necessary 
adjustments,  and  record  "as  left" 
readings. 

Abatement  Period:  Prior  to 
completion  of  calibration. 

3.  Differential  and  static  pen  accuracy 
shall  be  tested  for  linearity  at  zero,  at 
100  percent  of  the  element  range,  and  at 
1  point  within  the  normal  operating 
range  of  the  differential  and  static 


recordings.  Record  "as  found"  readings, 
make  any  necessary  adjustments,  and 
record  "as  left"  readings. 

Violation:  Minor. 

Corrective  Action:  Test  linearity  at  the 
required  points,  record  "as  found" 
readings,  make  necessary  adjustments, 
and  record  "as  left"  readings. 

Abatement  Period:  Prior  to 
completion  of  calibration. 

4.  All  calibrating  equipment  shall  be 
more  accurate  than  the  required 
accuracy  of  the  equipment  being 
calibrated,  as  shown  in  the 
documentation  required  in  paragraph  5. 
Calibration  equipment  shallbe 
recertified  at  least  annually. 

Violation:  Minor. 

Corrective  Action:  Stop  calibration, 
substitute  proper  calibrating  equipment, 
and  restart  calibration. 

Abatement  Period:  Prior  to 
completion  of  calibration. 

5.  Documentation  of  the  certification/ 
recertification  of  the  calibrating 
equipment  shall  be  available  to  the 
authorized  officer  at  the  time  of 
calibration. 

Violation:  Minor. 
Corrective  Action:  Provide 
documentation. 
Abatement  Period:  20  days. 

6.  The  accuracy  of  the  recording 
device(s)  shall  be  tested  following  initial 
meter  installation  and  following  repairs. 
Meters  measuring  more  than  100  Mcf 
per  day  on  a  monthly  basis  shall  be 
tested  at  least  quarterly.  Meters 
measuring  100  Mcf  per  day  or  less  on 

a  monthly  basis  shall  be  tested  at  least 
semi-annually. 

Violation:  Minor. 

Corrective  Action:  Test  meter  for 
accuracy. 

Abatement  Period:  a.  24  hours  for 
initial  meter  installation  or  following 
repairs. 

b.  30  days  to  conduct  the  quarterly  or 
semi-annual  meter  test,  as  applicable. 

7.  The  authorized  officer  shall  be 
notified  in  wrriting  of  all  meter 
calibrations.  Calibration  schedules 
covering  monthly,  quarterly, 
semiannual,  or  annual  periods  shall  be 
submitted  at  least  10  days  prior  to  the 
date  of  the  first  caUbration  on  the 
schedule. 

V/o/flfJO/i;  Minor. 

Corrective  Action:  Submit  the 
calibration  schedule,  as  required. 

Abatement  Period:  Prior  to  next 
calibration. 

8.  If  the  inaccuracy  in  the  recording 
device(s)  results  in  a  volume  calculation 
more  than  1  percent  in  error,  the  volume 
measured  since  the  last  calibration  shall 
be  corrected.  However,  if  the  magnitude 
of  the  volume  error  is  less  than  200  Mcf 
per  month,  it  will  not  be  pursued  unless 


it  occurs  on  a  continuing  basis.  In  that 
case,  the  meter  shall  be  adjusted  in 
accordance  with  Sections  III.D.2.  and 
in.D.3.  Also,  the  operator  shall  submit  a 
report  adjusting  the  volumes  of  gas 
measured,  and  showing  or  discussing  all 
calculations  made  in  correcting  the 
volumes.  The  volumes  shall  be 
corrected  back  to  the  time  the 
inaccuracy  occurred,  if  known.  If  this 
time  is  unkndvm,  volumes  shall  be 
corrected  for  the  last  half  of  the  period 
elapsed  since  the  date  of  last  calibration. 

Violation:  Minor. 

Corrective  Action:  Submit  report  with 
adjusted  volumes, 

Abatement  Period:  60  days. 

9.  All  meter  calibration  report  forms 
shall  include  the  following  information, 
if  applicable,  and  shall  be  submitted  to 
the  authorized  officer  upon  request. 

a.  Name  of  producer  or  seller; 

b.  Name  of  purchaser; 

c.  Federal  or  Indian  lease  number, 
communitization  agreement  number,  or 
unit  name  or  number  and  participating 
area  identification; 

d.  Station  or  meter  number; 

e.  Meter  data  (make,  differential,  and 
static  and  temperature  range,  recording 
period): 

f.  Type  of  connections  (flange  or  pipe, 
upstream  or  downstream  static 
connections); 

g.  Orifice  data  (plate  size  and  ID  of 
meter  tube); 

h.  Time  and  date  of  test; 

i.  Instrument  error(s)  found  and 
certification  of  corrections,  and  "as 
found"  and  "as  left"  data  for  all 
instruments: 

j.  Signature  and  affiliation  of  tester 
and  witness; 

k.  Remarks. 

Violation:  Minor. 

Corrective  Action:  Submit  amended 
meter  calibration  report(s)  to  authorized 
officer,  including  all  required 
information. 

Abatement  Period:  15  days. 

10.  Chart  Recorder:  The  following  are 
minimum  standards  that  only  apply  to 
chart  recorders. 

a.  For  meters  measuring  more  than 
100  Mcf  per  day  on  a  monthly  basis,  the 
pen  that  records  differential  pressure 
shall  operate  in  the  outer  Vi  of  the  chart 
range  (the  physical  distance  on  the  chart 
measured  from  zero)  for  the  majority  of 
the  flowing  period. 

Vjo/atjon;  Minor. 

Corrective  Action:  Size  the  metering 
equipment  so  that  the  differential  pen 
will  record  in  the  outer  V3  of  the  chart 
range. 

Abatement  Period:  20  days. 

b.  For  meters  measuring  more  than 
100  Mcf  per  day  on  a  monthly  basis,  the 
static  element  shall  be  sized  to  make  the 
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pen  that  records  the  static  pressure 
operate  in  the  outer  ^  of  the  chart  range 
(the  physical  distance  on  the  chart 
measured  from  zero)  for  the  majority  of 
the  flowing  period. 

Violation:  Minor. 

Corrective  Action:  Size  static  element 
so  as  to  cause  static  pen  to  record  in  the 
outer  V3  of  the  chart  range. 

Ab(Aen}ent  Period:  20  days. 

c.  The  meter's  differential  pen  arc,  the 
ability  of  the  differential  pen  to 
duplicate  the  test  chart's  time  arc  over 
the  full  range  of  the  test  chart,  shall  be 
checked  during  each  testing  of  the 
meter's  accuracy  and  adjustments  made 
if  necessary. 

Violation:  Minor. 

Corrective  miction.-  Stop  meter 
calibration,  check  differential  pea  arc, 
make  necessary  adjustments,  and  restart 
calibration. 

Abatement  Period:  Prior  to 
completion  of  calibration. 

d.  [hiring  testing  of  the  meter 
acoiracy,  ihe  static  pen  time  lag  shall  be 
adjusted  to  ensure  independent 
movement  of  the  static  pen  in  relation 
to  the  differential  pen. 

Violation:  Minor. 

Corrective  Action:  Make  appropriate 
adjustments. 

Abatement  Period:  Prior  to 
completion  of  calibration. 

11.  Electronic  Flow  Computers:  The 
following  are  minimum  standards  that 
only  apply  to  electronic  flow  computers 
(EFCs). 

a.  The  current  static  pressure, 
differential  pressxire,  and  temperature 
shall  be  displayed  on  a  continuous 
basis. 

Violation:  Minor. 

Corrective  Action:  Display  required 
data. 
Abatement  Period:  30  days. 

b.  The  EFC  shall  be  equipped  with  a 
back-up  power  source  capable  of 
retaining  data  collected  for  a  minimum 
of  35  days. 

Vio/atjo/i;  Minor. 

Corrective  Action:  bistall  back-up 
power  source  capable  of  retaining  data 
collected  for  a  minimum  of  35  days. 

Abatement  Period:  30  days. 

c  For  meters  measuring  more  than 
100  Mcf  per  day  on  a  monthly  basis,  the 
EFC  shall  be  installed,  operated,  and 
maintained  to  achieve  an  overall  meter 
uncertainty  of  within  *3  percent. 

Violation:  Minor. 

Corrective  Action:  Make  any 
necessary  changes  to  bring  the  overall 
meter  uncertainty  within  *3  percent 

Abatement  Period:  20  days. 

E.  Other  Requirements 

The  following  are  mimmmn  standards 
that  apply  to  all  sales  and  sales 
allocation  meter  installations. 


%.  If, :  or  any  reason,  the  measuring 
equipment  is  out  of  service  or 
malmnotioning  so  that  the  quantity  of 
gas  delivered  is  not  known,  the  volume 
delivered  during  this  period  shall  be 
estimated  using  one  of  the  following 
methodf,  in  this  order  of  priority: 

a.  Recjord  data  on  check  metering 
equipment  if  used  in  lieu  of  main  meter 
recordings.  If  check  meters  are  not 
installer  or  are  found  to  be  recording 
inaccuri  tely,  then 

b.  Bas  9  corrections  on  the  percentage 
error  foi  ind  during  the  instrument  test. 
If  that  ii  not  feasible,  then 

c.  Est  mate  the  quantity  of  gas  run, 
based  oi  i  deliveries  made  under  similar 
conditio  ns  when  the  metering  _ 
equipmi  mt  was  registering  accurately.' 

Vio/ai  ion  .Minor. 

Corre  :tive  Action:  Estimate  volumes 
delivere  i  during  those  periods  cited 
using  01  e  or  more  of  the  approved 
method  identified  in  the  order  of 
priority  and,  where  necessary,  submit  a 
report  a  lowring  corrected  volumes. 

Abate  ment  Period:  60  days. 

2.  Th«  Btu  content  shall  be 
determi  led  at  least  annually,  unless 
otherwi  ;e  required  by  the  authorized 
officer,  ly  means  of  (1)  a  recording 
calorimeter,  (2)  calculations  based  on  a 
complete  compositional  analysis  of  the 
gas  and  the  heating  value  of  each 
constitisnt.  in  accordance  with  AGA 
Commitiee  Report  No.  3.  or  (3]  any  other 
method  acceptable  to  the  authorized 
officer.  The  authorized  officer  shall  be 
apprised  of  the  method  used  for  each 
determiliation  and  be  furnished  with  all 
needed  i  malytical  data  or  other 
documentation  upon  request.  The  Btu 
content  most  recently  determined  and 
used  fon  royalty  purposes  shall  be» 
reported. 

violauon:  Minor. 
Correftive  Action:  Determine  Btu 
content  ^d  submit  a  report. 
Abatetnent  Period:  30  days. 

3.  Fofpxirposes  of  measurement  and 
meter  calibration,  atmospheric  pressure 
shall  be  estabUshed  through  an  actual 
measurt  ment  or  assumed  to  be  a 
constan  value  based  on  the  elevation  at 
the  met(  ring  station. 

Vi'o/oi  ion:  Minor. 

Correi  five  Action:  Recalibrate  gas 
meter  ai  d  submit  a  report  indicating 
correctep  volumes  using  the  adjusted 
absolute  zero  or  properly  calculated 
pressur(  extmsions. 

Abate  ment  Period:  30  days. 

4.  Th(  method  and  frequency  of 
determlniDg  specific  gravity  shall  be 
determined  by  use  of  ooe  of  the 
foUowliig  methods: 

a.  CcHD  tinuous  recarding  gravltometer, 

b.  Coi  iplete  compositianel  aDal3rsis  of 
a  spot  01  cumulative  gas  semple 
determi]  ted  at  least  annually. 


Violation:  Minor. 

Corrective  Action:  Detennizie  specific 
gravity  of  gas  by  approved  method  and 
submit  a  report  with  corrected  volume. 

Abatement  Period:  30  days. 

F.  Gas  Measurement  by  Other  Methods 
or  at  Other  Locations  Acceptable  to  the 
Authorized  Officer 

Using  any  method  of  gas 
measurement  other  than  by  orifice  meter 
at  a  location  on  the  lease,  unit,  unit 
participating  area,  or  communitized 
area,  requires  prior  approval  from  the 
authorized  officer  pursuant  to  43  CFR 
3162.7-3.  Other  measurement  methods 
include,  but  are  not  limited  to: 
Turbine  metering  systems 
Positive  displacement  meter 
Pitot  tube 
Orifice  well  tester 
Critical  flow  prover 
Gas-oil  ratio 

The  requirements  and  minimum 
standards  for  gas  measurement  on  the 
lease,  unit,  imit  participating  area,  or 
communitized  area  by  an  alternate 
method  of  measurement,  or  at  a  location 
off  the  lease,  unit,  unit  participating 
area,  or  commimitized  area  by  either  an 
authorized  at  an  alternate  method  of 
measurement,  are  as  follows: 

1.  Measurement  on  the  Lease,  Unit,  Unit 
Participating  Area,  or  Commimitized 
Area 

A  written  appUcation  for  approval  of 
an  alternate  gas  measurem»it  method 
shall  be  submitted  to  the  authorized 
officer  and  written  approval  obtained 
before  any  sudi  alternate  gas 
measurement  method  is  installed  or 
operated.  Any  operator  requesting 
approval  of  any  alternate  gas  sales 
measurement  system  shall  submit 
performance  data,  actual  field  test 
results,  or  any  other  supporting  data  or 
evidence  acceptable  to  the  authorized 
officer,  that  will  demonstrate  that  the 
proposed  alternate  gas  sales 
measurement  system  will  meet  or 
exceed  the  Directives  of  the  applicable 
minimum  standards  or  will  not 
adversely  affect  royalty  income  or 
production  accountability. 

Vjo7atJon:  Major. 

Corrective  Action:  Submit  application 
and  obtain  approval. 

Abatement  Period:  Prior  to  sales  or 
removal. 

2.  Measurement  at  a  Location  Off  the 
Lease,  Unit,  Unit  Partidp^ing  Area,  or 
Communitized  Area 

a.  A  written  applicaticm  for  off-lease 
measurement  nul  be  siibmitted  to  the 
authodzed  officer  and  written  approval 
obtained  before  any  such  off-leeoe  gas 
measurement  fadlities  axe  installed  or 
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operated.  The  application  for  approval 
of  off-lease  measurement  shall  justify 
the  location  of  the  measurement 
fadlities  at  the  desired  off-lease  location 
before  approval  will  be  granted,  but  no 
additional  approval  as  to  the  gas  sales 
measurement  method  is  required, 
provided  measurement  is  to  be 
accomplished  by  orifice  meter  pursuant 
to  the  requirements  and  minimum 
standards  of  this  Order. 

Violation:  Minor. 

Corrective  Action:  Submit  application 
and  obtain  approval. 

Abatement  Period:  20  days. 

b.  If  gas  measurement  is  to  be 
accomplished  at  a  location  off  the  lease, 
.  unit,  unit  participating  area,  or 
communitized  area  by  any  alternate 
measurement  method  (any  method  other 
than  measurement  by  orifice  meter), 
then  the  application,  in  addition  to 
justifying  the  location  of  the 
measurement  facilities,  shall  also 
demonstrate  the  acceptability  of  the 
alternate  measiuement  method  pursuant 
to  Section  III.F.l.  of  this  Order. 

V/o/ation;  Major. 

Corrective  Action:  Submit  application 
and  obtain  approval. 

Abatement  Period:  Prior  to  sales. 

JV.  Variances  From  Minimum 
Standards 

An  operator  may  request  that  the 
authorized  officer  approve  a  variance 
from  any  of  the  minimum  standards 
prescribed  in  Article  III.  All  such 
requests  shall  be  submitted  in  writing  to 
the  appropriate  authorized  officer  and 
shall  provide  information  as  to  the 
circumstances  warranting  approval  of 
the  variance(s)  requested  and  the 
proposed  alternative  means  by  which 
the  related  minimum  standard(s)  will  be 
satisfied.  The  authorized  officer,  after 
considering  all  relevant  factors,  shall 
approve  the  requested  variance(s)  if  it  is 
determined  that  the  proposed 
alternative{s)  meets  or  exceeds  the 
objectives  of  the  applicable  minimum 
standard(s),  or  does  not  adversely  affect 
royalty  income  or  production 
accountability. 

In  addition,  approval  may  be  given 
orally  by  the  authorized  officer  before 
the  operator  initiates  actions  which 
require  a  variance  from  minimum 
standards.  The  oral  request,  if  granted, 
shall  be  followed  by  a  written  request 
not  later  than  the  fifth  business  day 
following  oral  approval,  and  written 
approval  will  then  be  appropriate. 

The  authorized  officer  may  also  issue 
NTLs  that  establish  modified  standards 
and  requirements  for  specific 
geographic  areas  of  operations. 

After  notice  to  the  operator,  the 
authorized  officer  may  also  require 


compliance  with  standards  that  exceed 
those  contained  in  this  Order  whenever 
such  additional  requirements  are 
necessary  to  achieve  protection  of 
royalty  income  or  production 
accountability.  The  rationale  for  any 
such  additional  requirements  shall  be 
documented  in  writing  to  the  operator. 

IFR  Doc.  94-149  Filed  1-5-94;  S:45  am] 

■nXMO  COOE  4310-«4-P 


DEPARTMENT  OF  TRANSPORTATION 

Coest  Guard 

46  CFR  Part  67 
[CGD  93-063] 

Vessel  Relxiiid  Standards 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Coast  Guard  is 
considering  whether  to  undertake 
rulemaking  to  develop  standards  for 
vessel  rebuild  determinations.  In  order 
to  help  it  determine  whether  rulemaking 
is  needed  and  the  scope  of  the  issues 
involved,  the  Coast  Guard  conducted  a 
public  meeting  on  November  16,  1993. 
At  the  meeting,  attendees  discussed 
problems  encountered  under  existing 
procedures  and  possible  solutions,  and 
w^hether  use  of  a  negotiated  rulemaking 
would  be  appropriate.  The  meeting 
attendees  requested  that  the  Coast 
Guard  conduct  a  second  meeting  to 
further  discuss  the  issues.  This  notice 
announces  the  date,  time,  and  place  of 
the  second  meeting. 
DATES:  1.  The  meeting  will  be  held  on 
February  15, 1994,  beginning  at  9  a.m. 
and  concluding  at  3  p.m.  or  earlier  if 
discussion  is  concluded. 

2.  All  comments  should  be  received 
by  the  Coast  Guard  on  or  before  January 
31, 1994. 

ADDRESSES:  1.  The  meeting  will  be  held 
In  room  4400,  DOT  Headquarters  (Nassif 
Building),  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

2.  All  written  material  should  be 
submitted  to  the  Coast  Guard  at:  Vessel 
Documentation  and  Tonnage  Survey 
Branch,  room  1312,  2100  Second  Street, 
SW.,  Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Laura  Burley,  Vessel 
Documentation  and  Tonnage  Survey 
Branch  at  (202) 267-1492. 
SUPPLEMENTARY  INFORMATION:  Under 
section  27  of  the  Merchant  Marine  Act, 
1920  (46  U.S.C.  app.  883),  a  vessel 
entitled  to  engage  in  the  coastwise  trade 
by  virtue  of  having  been  built  in  the 
United  States  which  is  later  rebuilt 


outside  the  United  States,  loses  its 
eligibility  to  engage  in  the  coastwise 
trade.  Under  46  U.S.C.  12106,  a  vessel 
not  eligible  for  the  coastwise  trade 
cannot  receive  a  Great  Lakes 
endorsement  on  its  Certificate  of 
Documentation.  In  addition,  under  46 
U.S.C.  12108,  a  fishing  vessel  which  has 
been  rebuih  outside  the  United  States 
and  which  does  not  qualify  for  the 
rebuild  savings  provision  of  the 
Commercial  Fishing  Industry  Vessel 
Anti-Reflagging  Act  of  1987,  is  not 
eligible  for  a  fishery  endorsement  on  its 
Certificate  of  Documentation. 

Effective  January  1, 1994,  the  Coast 
Guard's  regulatory  standard  for  rebuild 
determinations  will  be  found  in  46  CFR 
§  67.177.  (See  final  rule  pubhshed  in  the 
Federal  Register  issue  of  Monday. 
November  15.  1993,  page  60256.)  In 
accordance  with  that  standard,  a  vessel 
is  rebuilt  when  "any  considerable  part 
of  its  hull  or  superstructure  is  buih 
upon  or  is  substantially  altered."  A 
determination  that  a  vessel  has  been 
rebuilt,  if  the  rebuilding  was  done 
outside  the  U.S.,  results  in  a  permanent 
loss  of  the  eligibiUty  of  the  vessel  to 
engage  in  the  restricted  trades,  with  a 
commensurate  loss  in  value.  At  the 
present  time  none  of  the  problematic 
terms  contained  in  the  regulatory 
standard  are  defined.  As  a  resuh.  the 
Coast  Guard  frequently  receives  requests 
for  advisory  opinions  that  certain  work 
to  be  performed  on  a  vessel  does  not 
constitute  a  rebuilding.  In  support  of  a 
request  for  a  rebuild  determination,  the 
submitter  will  generally  enclose 
extensive  documentation  addressing  the 
character  and  scope  of  the  work  to  be 
performed  including  plans,  drawings, 
contracts,  work  orders,  and  materials 
lists.  Then  the  submitter  will  attempt  to 
show  that  the  work  will  not  build  upon 
or  "substantially"  alter  "any 
considerable  part"  of  the  vessel's  hull  or 
superstructure.  Often,  the  submitter  will 
make  comparisons  between  the  before 
and  after  area  of  the  hull  and 
superstructure;  the  weight  and  area  of 
steel  plate  to  be  replaced  or  added;  or 
the  comparative  cost  of  the  planned 
work  to  the  value  of  the  vessel. 
Unfortunately,  the  vessel  representative 
sometimes  does  not  submit  any 
documentation  until  after  the  work  is 
performed  only  to  have  the  Coast  Guard 
determine  that  the  vessel  has  been 
rebuilt,  with  the  disastrous  consequence 
of  loss  of  trading  entitlements.  In  other 
cases,  the  work  actually  done  on  the 
vessel  differs  from  or  exceeds  the 
planned  work,  with  possible  adverse 
effects  on  the  final  determination. 

The  Coast  Guard  is  considering 
initiating  rulemaking  to  develop 
standards  for  determining  when  work 
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on  a  vessel  constitutes  a  rebuilding  and 
to  define  the  terms  involved  in  rebuild 
determinations.  However,  to  assist  it  to 
determine  the  scope  of  the  issues 
involved  in  the  project  and  to  receive 
suggested  definitions  and  standards  for 
consideration,  the  Coast  Guard    - 
conducted  a  public  meeting  before 
proceeding  with  the  rulemaking 
process.  At  the  meeting  held  on 
November  16, 1993,  the  attendees 
requested  time  to  consider  the 
information  and  ideas  shared  at  the 
meeting  and  the  opportunity  to  submit , 
written  materials  to  the  Coast  Guard.  In 
addition,  the  attendees  requested  that 
the  Coast  Guard  schedule  a  second 
meeting  to  further  discuss  the  issues 
involved,  including  whether  the  use  of 
negotiated  rulemaking  would  be 
appropriate.  The  Coast  Guard  agreed. 

In  order  to  have  sufficient  time  to 
review  written  submissions  prior  to  the 
meeting,  all  materials  should  be 
received  by  the  Coast  Guard  on  or  before 
January  31, 1994.  Attendees  are 
encouraged  to  share  written 
submissions  with  other  attendees.  An 
attendance  list  with  addresses  for  this 
purpose  may  be  obtained  by  contacting 
the  person  identified  in  FOR  FURTHER 
INFORMATION  CONTACT  in  this  notice. 

The  meeting  is  open  to  the  public  and 
will  begin  at  9  a.m.  on  February  15, 
1994,  at:  DOT  Headquarters  (Nassif 
Building),  room  4400,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 

Dated:  December  29, 1993. 
R.C  North, 

Captain.  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
(FR  Doc.  94-265  Filed  1-5-94;  8:45  ami 

BILUNG  COOE  4010-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Plart  73 

[MM  Dock  It  No.  93-254,  DA  93-1576] 

Radio  BDadcast  Services;  Limitations 
on  Comn  lerciai  Time  on  Television 
Broadcai  i  Stations 

AGENCY:  I  'ederal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

reply  con  iment  period. 


SUMMARY  This  action,  in  response  to  a 
request  ii  dicating  good  cause  to  extend 
the  reply  comment  period  filed  by  the 
Center  for  the  Study  of  Commercialism, 
the  Center  for  Media  Education,  the 
Consumer  Federation  of  America,  and 
the  Offict  of  Communication  of  the 
United  Cnurch  for  Christ,  extends  the 
deadline  for  filing  reply  comments  in 
the  Noti^  of  Inquiry  in  the  above-cited 
docket.  Tpe  Notice  solicited  comments 
on  whetb  er  the  public  interest  would  be 
served  bj  establishing  limits  on  the 
amount  of  commercial  matter  broadcast 
by  television  stations.  The  Commission 
adopted  1  he  Notice  on  its  own  motion. 
Common  s  were  due  by  December  20, 
1993.  Thi  I  deadline  for  reply  comments 
was  origmally  January  5, 1994,  and  is 
extended]  until  February  4, 1994. 
DATES:  Rtply  comments  are  now  due  by 
FebruaryU,  1994. 

ADDRESSIS:  Federal  Communications 
Commision,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  dordon.  Mass  Media  Bureau, 
Video  Services  Division,  (202)  632- 
6357. 

SUPPLEMtNTARY  INFORMATION: 


Order 


Adopted: 
Released: 
Reply  Coriunent 
By  the  Chjef, 


December  29. 1993 
December  29, 1993 

Date:  February  4, 1994 
Mass  Media  Bureau 


1.  This  action  extends  the  deadline  for 
filing  rei  ly  comments  in  response  to  the 
Notice  0  Inquiry  in  MM  Docket  No.  93- 
254.  8  FQC  Red  7277  (1993),  in  which 


the  Commission  seeks  comment  on 
whether  the  public  interest  would  be 
served  by  establishing  limits  on  the 
amount  of  commercial  matter  broadcast 
by  television  stations.  The  Commission 
adopted  the  Notice  on  its  own  motion. 
Comments  were  due  by  December  20, 
1993,  and  the  deadline  for  reply 
comments  was  January  5, 1994.i 

2.  The  Center  for  the  Study  of 
Commercialism,  the  Center  for  Media 
Education,  the  Consumer  Federation  of 
America,  and  the  Office  of 
Communication  of  the  United  Church 
for  Christ  (the  parties)  request  a  30-day 
extension  of  the  reply  comment  period 
in  order  to  address  adequately  the 
matters  asserted  in  the  comments.  The 
parties  state  that  the  reply  comment 
period  extends  over  the  seasonal 
hohdays,  providing  insufficient  time  in 
which  to  prepare  an  adequate  reply.  In 
addition,  they  state  that  their  co- 
counsel,  a  clinical  legal  education 
program  at  a  local  law  school,  lacks  the 
staff  to  prepare  reply  comments  during 
the  school  holiday.' 

3.  In  light  of  the  foregoing,  the  Bureau 
finds  that  good  cause  exists  for  an 
extension.  Grant  of  the  request  will 
provide  the  Commission  a  more 
substantial  record  upon  which  to  base 
its  findings.  Therefore,  pursuant  to  47 
CFR  0.283,  the  deadline  for  filing  reply 
comments  is  extended  until  February  4, 
1994. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Chief  Mass  Media  Bureau. 

(FR  Doc.  94-211  Filed  1-5-94;  8:45  am) 

MIXING  CODE  sria-oi-M 


<  The  Bureau  altered  these  comments  dates  from 
the  original  dates  set  forth  in  the  Notice  of  Inquiry. 
Order  in  MM  Docket  No.  93-254.  DA  No.  93-1425 
(released  November  22, 1993). 

zThe  parties  also  state  that  an  extension  will 
allow  the  Commission  to  supplement  the  Notice. 
Specifically,  they  request  that  two  pending 
petitions  for  rulemaking.  lx>th  of  which  concern  the 
Commission's  rules  on  commercial  sponsorship 
identification,  be  incorporated  into  this  proceeding. 
However,  we  believe  that  the  issues  raised  in  the 
petitions  for  rulemaking  are  best  addressed 
separately  by  the  Commission.  Accordingly,  we 
decline  to  extend  the  range  of  issues  addressed  in 
this  proceeding. 
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This  section  of  the  FEDERAL  REGISTER 
contains  docuntents  other  fftan  rules  or 
proposed  rules  that  are  appUcat>le  to  tie 
public.  Notices  qH  hearings  and  investigations, 
committee  meetings,  ager>cy  decisions  and 
.       rulings,  delegations  of  authority,  filing  of 
^      petitions  and  applications  and  agency 

statements  of  organization  and  functions  are 
examples  of  documents  appearir>g  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  30,  1993. 

The  Department  of  Agriculture  has 
submitted  to  OBM  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  since  the  last  Ust  was 
published.  This  Ust  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection: 

(2)  Title  of  the  information  collection; 

(3)  Form  number(s),  if  applicable; 

(4)  How  often  the  information  is 
reguested 

(5)  Who  will  be  required  or  asked  to 
report; 

(6  j  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  uie  time  in  the  listing 
should  be  directed  to  the  agency  person 
named  at  the  end  of  each  entry.  Copies 
of  the  proposed  forms  and  supporting 
documents  may  be  obtained  from: 
Department  Clearance  Officer.  USDA, 
OIRM,  room  404-W  Admin.  Bldg.. 
Washington,  DC  20250,  (202)  690-2118. 

New  Collectioii 

•  Food  Safety  and  Inspection  Service. 
Processing  Procedures  and  Quality 
Control  Systems,  FSIS  Forms  8820-2  & 
6000-17,  Recordkeeping;  on  occasion, 
Businesses  or  other  for-profit;  15.213 
lesponses;  5.849  hours.  Lee  Puricelli, 
(202) 720-7163. 
Larry  K.  RoberMo, 
Deputy  Department  Clearance  Officer. 
(FR  Doc  94-202  Filed  l-S-94;  8:45  am) 


Office  of  the  Secretary 

Meat  Import  Limitations;  Rrst 
Quarterly  Estimate 

Pubhc  Law  88-482,  enacted  August 
22, 1964,  as  amended  (19  U.S.C.  2253 
note  (the  "Act"),  provided  for  limiting 
the  quantity  of  fresh,  chilled,  or  fi'ozen 
meat  of  bovine,  sheep  except  lamb,  and 
goats;  and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.20,  0201.10.40,  0201.20.60. 
0201.30.20,  0201.30.40,  0201.30.60, 
0202.10.00,  0202.20.20,  0202.20.40, 
0202.20.60,  0202.30.20,  020230.40, 
0202.30.60,  0204.21.00,  0204.22.40, 
0204.23.40,  0204.41.00,  0204.42.40, 
0204.43.40,  and  0204.50.00),  other  than 
Canada  and  Mexico,  which  may  be 
imported  into  the  United  States  in  any 
Calendar  year.  Such  limitations  are  to  be 
imposed  when  the  Secretary  of 
Agriculture  estimates  that  imports  of 
articles,  other  than  products  of  Canada 
and  Mexico,  provided  for  in 
Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.40.  0201.20.60,  0201.30.40, 
0201.30.60,  0202.10.00,  0202.20.40, 
0202.20.60,  0202.30.40,  0202.30.60. 
0204.21.00,  0204.22.40,  0204.23.40, 
0204.41.00,  0204.42.40,  0204.43.40.  and 
0204.50.00  (hereinafter  referred  to  as 
"meat  articles"),  in  the  absence  of 
limitations  under  the  Act  during  such 
calendar  year,  would  equal  or  exceed 
110  percent  of  the  estimated  aggregate 
quantity  of  meat  articles  prescribed  for 
calendar  year  1994  by  subsection  2(c)  as 
adjusted  under  subsection  2(d)  of  the 
Act. 

In  accordance  with  the  requirements 
of  the  Act.  I  have  made  the  following 
estimates: 

1.  The  estimated  aggregate  quantity  of 
meat  articles  prescribed  by  subsection 
2(c)  as  adjusted  by  subsection  2(d)  of  the 
Act  for  calendar  year  1994  is  1.108.1 
million  pounds. 

2.  The  first  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles 
which  would,  in  the  absence  of 
limitations  under  the  Act,  be  imported 
dining  calendar  year  1994  b  1.218.8 
million  pounds. 


Done  at  Washington.  DC  this  30th  day  of 
December,  1993. 

Mike  Espy, 

Secretary. 

[FR  Doc  94-192  Filed  1-5-94;  8:45  am) 
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Forest  Service 

Environmental  Impact  Statement  for 
the  Mad  River  "Water  Withdrawal  and 
SugartMsh  South  SnowmaMng  and 
Trail  Improvemertt  Prefect;  Green 
Mountain  National  Forest;  Towns  of 
Warren  and  Fayston;  Washington 
County,  VT 

AGENCY:  Forest  Service,  USDA. 

The  Forest  Service  is  the  lead  agency 
for  preparing  the  Environmental  Impact 
Statement.  The  U.S.  Army  Corps  of 
Engineers,  U.S.  Environmental 
Protection  Agency,  and  U.S.  Department 
of  Interior — Fish  and  WildUfe  Service 
are  cooperating  agencies. 
ACTKM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  will  prepare 
a  Draft  and  Final  Environmental  Impact 
Statement  to  determine  whether  to 
authorize  additional  snowmaiung 
ca{>ability  and  trail  improvements  at  the 
Sugarbush  South  Ski  Area  as  proposed 
by  Snowridge,  Inc.  Authorization  of  the 
trail  improvements  and  snowmaking 
would  implement  a  portion  of  the 
Master  Development  Plan  for  the 
Sugarbush  Valley  Winter  Sports  Area, 
approved  on  July  14, 1983.  The 
proposed  use  and  activities  are 
consistent  with  the  Land  and  Resource 
Management  Plan  for  the  Green 
Mountain  National  Forest  and  the 
current  Special  Use  Permit  for  operation 
of  the  Sugarbush  Ski  Resort. 
Authorization  would  require  an 
amendment  to  the  Master  Development 
Plan  for  the  Sugarbush  Valley  Winter 
Sports  Area  so  that  the  Master 
Development  Plan  identifies  the  water 
source  for  snowmaking  and  the 
schedule  for  water  withdrawal.  The 
Master  Development  Plan  would  also  be 
amended  to  accurately  show  the 
approved  trail  configuration  and 
anticipated  development  schedule. 

Su^rbush  is  a  winter  spmrts  complex 
operated  by  Snowridge,  Inc.  and  located 
on  both  private  lands  and  National 
Forest  Syst«n  lands.  There  are  about 
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2.100  acres  at  Sugarbush  South,  the  area 
where  this  project  is  proposed.  Of  that 
2,100  acres,  about  1825  acres  are 
National  Forest  System  lands. 

The  purpose  of  the  actions  proposed 
by  Snowridge,  Inc.  is  to  improve  the 
quality  of  winter  sports  recreation 
opportimities  at  Sugarbush  South  by 
installing  snowmaking  equipment  and 
facilities  that  would  provide  coverage 
over  at  least  70%  of  the  ski  trails,  and 
by  constructing  widening,  and  grading 
the  trail  system  so  that  there  is 
improved  skier  traffic  flow  and  safety. 
Improved  trail  design  would  also  offer 
a  better  mix  of  opportimities  for  novice, 
intermediate,  advanced,  and  expert 
skiers. 

Additional  snowmaking  is  needed 
because  Sugarbush  South  currently  has 
snovraiaking  coverage  on  only  38%  of 
the  ski  trails.  Natural  snowfall  is 
inconsistent  and  often  inadequate 
during  a  typical  Vermont  winter. 
Predictable  snow  coverage  is  needed  if 
Sugarbush  is  to  consistently  provide 
quahty  winter  sports  recreation 
opportunities,  be  attractive  to  skiers, 
and  remain  competitive  with  other 
major  ski  areas  in  New  England. 
Increased  snowmaking  will  also  relieve 
skier  traffic  congestion  problems  and 
improve  skier  safety  by  providing  more 
opportunities  for  skiers  to  disperse  over 
many  trails. 

Trail  widening  is  needed  so  that  snow 
grooming  equipment  can  be  used  and  to 
relieve  "bottle-necks"  where  skiers 
merge.  Trail  construction  is  needed  to 
improve  inter-connections  among  trails, 
improve  skier  traffic  flow,  and  increase 
the  number  of  intermediate  and 
advanced  trails  so  that  the  variety  of 
skier  experiences  available  is  better 
geared  to  families  and  groups  made  up 
of  skiers  with  different  ability  levels. 

The  proposed  action  is  to:  (1) 
Construct  and  operate  a  water 
withdrawal  facility  on  the  Mad  River 
including  a  removable  weir,  a 
permanent  Parshall  flume  and  two 
intake  structures;  (2)  Withdraw  for 
snowmaking  use  an  estimated  300-420 
million  gallons  of  water  per  year  (the 
estimated  average  is  380  Million  gallons 
per  year)  firom  the  Mad  River  under  a 
schedule  which  will  prohibit 
withdrawals  that  would  reduce  flows  to 
less  than  the  February  median  flow  rate 
(0.79  csm);  (3)  Construct  and  operate  a 
13-acre  water  storage  pond  located 
adjacent  to  the  Mad  River  and  having  a 
capacity  of  approximately  55  to  60 
million  gallons;  (4)  Construct  and 
operate  pimiping  facilities  adjacent  to 
the  water  storage  pond;  (5)  Construct  a 
15  foot  wide,  1,800  foot  long  gravel 
access  road  from  Highway  100  to  the 
pond  site;  (6)  Construct  and  operate 
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about  3.;  miles  of  buried  16-inch 
pipeline  to  transport  water  from  the 
storage  piond  to  the  snowmaking 
facilities  at  Sugarbush  South;  (7) 
Construe  t  and  operate  a  new 
snowma^ng  facility  located  in  the 
vicinity  if  the  existing  vehicle 
maintenance  shop.  This  is  a  building 
housing  the  pumps,  compressors,  and 
control  system  used  for  snowmaking;  (8) 
Install  approximately  90,000  feet  of 
buried  pipelines  and  hydrants  along  24 
trails  at  Sugarbush  South  and  operate 
for  snowmaking;  (9)  Use  water  from  the 
Mad  Rivf  r  source  and  the  existing 
source  o^  Clay  Brook  for  snowmaking 
on  an  additional  157  acres  of  ski  trails; 
and  (10)  Widen  24  trails,  widen  2  lift 
lines,  coistruct  6  new  trails,  and  grade 
several  existing  trails.  Total  widening 
and  trail  jconstruction  will  add  100  acres 
of  skiable  terrain. 

Both  the  Forest  Service  and  the  U.S. 
Army  Corps  of  Engineers  have  decisions 
to  make  with  respect  to  the  proposal. 
The  Forest  Service  must  decide  whether 
to  authorize  the  project  under  the 
Special  Use  Permit  and  whether  to 
approve  amendments  to  the  Master 
Development  Plan  for  the  Sugarbush 
Valley  WKnter  Sports  Area.  The  U.S. 
Army  Corps  of  Engineers  must  make  a 
decision  as  to  whether  to  issue  a  permit 
under  Section  404  of  the  Clean  Water 
Act  to  authorize  the  Mad  River  water 
writhdrav^al  structures,  holding  pond, 
access  road  and  fill. 

The  purpose  of  the  Environmental 
Impact  Statement  is  to  determine  the 
environmental  effects  of  the  proposed 
action  and  of  any  reasonable 
altematires  actions  that  would  also 
achieve  the  purpose  and  need  while 
addressing  significant  issues  raised 
through  tublic  comment  and  agency 
review. 

The  alternatives  may  include  any 
combination  of  feasible  water 
withdraw  ral  sources;  water  storage  sites; 
and  watc  r  withdrawal  schedules  on 
source  ri  /ers  or  brooks  as  long  as  those 
altemati'  es  would  achieve  the  purpose 
and  neec  for  this  proposal  while 
addressing  significant  issues  that  are 
identifiei  i  during  the  analysis. 
Altemati  ves  may  include  different  trail 
configuritions  if  significant  concerns 
are  raised  about  the  trail  improvements 
being  pri  iposed.  The  analysis  will 
include  i  discussion  of  cumulative 
effects  o:  all  water  vdthdrawals  in  the 
area  affei  ;ted  by  this  proposal,  including 
the  curre  nt  withdrawal  at  Clay  Brook, 
the  prop  )sed  withdrawal  on  Mad  River, 
and  any  iltemative  water  withdrawals 
that  are  i  dentified. 

This  Epvironmental  Impact  Statement 
and  anal  ^sis  will  not  reconsider  the 
overall  <  jvelopment  plans  for  the 


Sugarbush  Valley  Winter  Sports  Areas 
as  described  in  the  Master  Development 
Plan  approved  on  July  14, 1983.  Forest 
Supervisor  Terry  Hoffman  completed  a 
review  of  that  Master  Development  Plan 
on  September  30, 1993.  The  Forest 
Siipervisor  determined  that  there  is  no 
need  to  change  the  overall  development 
plan  or  supplement  the  1983 
Environmental  Impact  Statement  that 
was  prepared  in  support  of  that  Plan, 
except  for  specific  amendments  to  the 
Master  Development  Plan  associated 
with  the  proposal  fixim  Snowridge  Inc. 
to  use  the  Mad  River  as  a  water  source 
for  snowmaking,  increase  the  volume  of 
water  used  for  snowmaking,  and  revise 
the  trail  map  (or  the  alternative  to  this 
proposal  as  selected  by  the  Forest 
Service).  Those  specific  amendments 
are  the  focus  and  scope  of  the 
Environmental  Impact  Statement  that 
will  be  prepared. 

The  purpose  of  this  Notice  is  to 
inform  you  that  the  Forest  Service,  with 
assistance  from  the  U.S.  Fish  and 
Wildlife  Service,  U.S.  Environmental 
Protection  Agency,  and  U.S.  Army  Corp 
of  Engineers  is  soliciting  your  comments 
and  concerns  about  this  proposed 
action. 

The  environmental  analysis  and 
decision-making  process  will  include 
opportunities  for  public  participation 
and  comment  so  mat  people  interested 
in  this  proposal  may  contribute  to  the 
final  decision. 

The  Forest  Service  will  host  an  open 
house  to  be  held  at  the  Waitsfield 
Elementary  School,  Waitsfield, 
Vermont,  from  6:00  PM  to  8:00  PM  on 
Monday  January  24, 1994.  The  purpose 
of  this  open  house  is  to  discuss  and 
answer  questions  about  the  project 
proposal,  the  analysis  process  that  will 
be  conducted  by  the  Forest  Service  and 
cooperating  agencies,  and  the  ways  that 
people  can  best  participate  in  the 
analysis  and  decision-making  process, 

Public  participation  will  be  welcome 
throughout  the  analysis,  but  is 
especially  important  at  two  points.  The 
first  point  is  during  the  scoping  process 
(40  CFR  1501.7).  The  agency  is  now 
seeking  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
Comments  relevant  to  scoping  include: 
(1)  identifying  potential  issues,  (2) 
identifying  those  issues  to  be  analyzed 
in  depth,  (3)  eliminating  insignificant 
issues  or  those  which  have  been  covered 
by  a  previous  environmental  analysis, 
(4)  identifying  additional  alternatives  to 
the  proposed  action  that  should  be 
considered,  (5)  identifying  potential 
environmental  effects  of  the  proposed 
action  and  alternatives,  and  (6) 
determining  task  assignments  among  the 
lead  and  cooperating  agencies.  General 
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notice  to  the  public  concerning  the 
scope  of  the  analysis  will  be  provided 
by  mailings,  news  releases  and/or 
public  meetings.  The  second  point 
when  public  participation  is  most 
important  is  during  the  public  comment 
period  on  the  Draft  Environmental 
Impact  Statement. 

DATES:  Comments  related  to  the  scope  of 
the  analysis  should  be  received  by 
February  18, 1994  to  ensure  timely 
consideration. 

ADDRESSES:  Submit  written  comments 
and  suggestions  related  to  the  scope  of 
analysis  to  Terry  Hofftnan,  Forest 
Supervisor,  Green  Mountain  National 
Forest,  231  N.  Main  Street,  Rutland,  VT 
05701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Sam  Emmons.  Green 
Mountain  National  Forest.  231  N.  Main 
Street,  Rutland,  VT  05701,  (phone  802- 
747-6757). 

SUPPLEMENTARY  INFORMATION:  Sugarbush 
is  a  wrinter  sports  area  which  has 
operated  by  Special  Use  Permit  since 
1958  on  National  Forest  System  lands 
administered  by  the  Green  Mountain 
National  Forest.  Most  of  the  base  lodge 
facilities  are  on  provide  lands,  but  some 
of  the  base  facilities  and  many  of  the 
lifts  and  trails  are  located  on  National 
Forest  System  lands.  Sugarbush 
encompasses  about  6,000  acres,  of 
which  a  little  over  1,825  acres  are  on 
National  Forest  System  lands  at 
Sugarbush  South  (about  30%). 

Sugarbush  operates  in  accordance 
with  the  Master  Development  Plan  for 
the  Sugarbush  Valley  Winter  Sports 
Area,  which  was  approved  by  the  Forest 
Service  on  July  14, 1983.  Specific 
operations  on  National  Forest  System 
lands  are  authorized  under  a  Special 
Use  Permit  issued  by  the  Forest  Service 
on  December  9, 1988. 

The  proposed  action  is  consistent 
with  the  long-range  goals  for  this  area  as 
defined  in  the  Land  and  Resource 
Management  Plan  for  the  Green 
Mountain  National  Forest.  That  Forest 
Plan  was  approved  on  January  15, 1987. 
Under  that  Forest  Plan,  the  area 
encompassed  by  the  Suguarbush  Ski 
Area  is  assigned  to  management  under 
prescription  7.1A.  This  management 
prescription  emphasizes  highly 
developed  areas,  including  downhill  ski 
areas.  The  purpose  of  prescription  7.1A 
is  to  provide  opportunities  for 
recreation  requiring  highly  developed 
structures  and  facilities,  maintain  a 
visually  appealing  landscape,  and 
manage  for  other  resources  and  uses  in 
a  compatible  way.  The  Forest  Service 
does  not  anticipate  the  need  for  any 
amendments  to  the  Land  and  Resource 


Management  Plan  as  a  result  of  this 
snowmaking  proposal. 

On  September  30, 1993.  the  Forest 
Service  completed  a  review  of  an 
Environmental  Impact  Statement 
completed  in  1983  and  the  Master 
Development  Plan  which  was  approved 
based  on  that  Environmental  Impact 
Statement.  Based  on  that  review,  the 
Forest  Supervisor  determined  that  there 
was  no  need  to  supplement  the  1983 
Environmental  Impaa  Statement  or 
revise  the  Master  Development  Plan 
except  for  amendments  to  the  Master 
Development  Plan  that  may  result  from 
the  analysis  of  the  Mad  River  water 
withdrawal  proposal. 

Four  amendments  to  the  Master 
Development  Plan  would  likely  be 
required  if  the  project  proposal  is 
approved:  (1)  Identify  the  Mad  River  as 
a  source  of  water  for  snowmaking;  (2) 
Identify  the  anticipated  schedules  and 
volumes  for  water  withdrawal  and  any 
restrictions  or  requirements  related  to 
snowmaking  water  withdrawal;  (3) 
Revise  the  Master  Development  Plan 
trails  map  so  that  it  accurately  displays 
the  approved  trail  configuration  for 
Sugarbush  South;  and  (4)  Update  the 
Development  Schedule  (Appendix  C  in 
the  Master  Development  Plan)  so  that  it 
shows  current  estimates  of  completion 
dates  for  each  phase  of  the  previously 
approved  development  at  Sugarbush. 

The  proposed  snowmaking  facilities, 
trail  widening,  construction,  and 
improvement,  and  the  actual 
snowmaking  itself,  would  be  located  on 
National  Forest  System  land  operated 
under  special  use  permit.  Approval  of 
these  actions  which  would  occur  on 
National  Forest  System  lands  requires 
Forest  Service  authorization  under  the 
Special  Use  Permit. 

The  Department  of  the  Army  permit 
program  is  authorized  by  section  10  of 
the  Rivers  and  Harbors  Act  of  1899, 
section  404  of  the  Clean  Water  Act,  and 
section  103  of  the  Marine  Protection 
Research  and  Sanctuaries  Act.  These 
laws  require  permits  authorizing 
activities  in  or  affecting  navigable 
waters  of  the  United  States,  the 
discharge  of  dredged  or  fill  materials 
into  waters  of  the  United  States,  and  the 
transportation  of  dredged  material  for 
the  purpose  of  dumping  it  into  ocean 
waters.  The  Corps  must  make  a  decision 
as  to  whether  to  issue  a  section  404 
permit  for  activities  associated  with  the 
Mad  River  water  withdrawal.  These 
activities  include  water  withdrawal 
structures,  holding  pond,  access  road, 
and  fill.  The  proposed  water  withdrawal 
site,  storage  pond,  access  road  and  most 
of  the  pipeline  to  the  snowmaking 
facility  would  be  located  on  private 
lands. 


Several  permits,  certificates,  or 
authorizations  through  the  review 
processes  established  for  the  State  of 
Vermont  are  also  required  to  implement 
the  proposed  action.  The  District 
Environmental  Commission  must  issue 
permits  under  the  State  of  Vermont's 
Act  250  for  various  phases  of  the 

Eroject.  A  401. Certificate  must  be  issued 
y  the  State  Division  of  Water  Quahty. 
A  Dam  Permit  must  be  issued  by  the 
State  Agency  of  Natural  Resources.  At 
this  time,  all  permits  or  authorizations 
required  by  the  State  of  Vermont  have 
been  granted,  except  for  one  Act  250 
permit  to  approve  the  trial 
improvements. 

Until  a  Record  of  Decision  based  on 
this  Els  is  issued,  the  Sugarbush  Ski 
Area  will  continue  to  be  managed 
according  to  the  terms  and  conditions  of 
the  Land  and  Resource  Management 
Plan  for  the  Green  Mountain  National 
Forest,  the  Master  Development  Plan  for 
the  Sugarbush  Valley  Winter  Sports 
Area,  and  the  Special  Use  Permit. 

A  range  of  reasonable  alternatives  to 
the  proposed  action  will  be  considered 
in  the  analysis.  Reasonable  alternatives 
are  those  which  fulfill  the  purpose  and 
need  for  the  proposals  and  address 
significant  issues  that  are  identified 
during  the  scoping  process.  The  analysis 
may  include  an  evaluation  of  feasible 
alternative  water  sources  or  storage  sites 
which  could  be  used  either  separately  or 
in  combination  to  meet  snowmaking 
objectives  while  reducing  or  avoiding 
impacts  to  the  aquatic  environment. 
Only  one  specific  alternative  to  the 
proposed  action  has  been  identified  at 
this  time.  That  is  the  "no  action" 
alternative.  If  the  "no  action"  alternative 
were  selected,  the  proposed  project 
would  not  take  place  at  this  time.  Other 
alternatives  will  be  developed  based  on 
the  results  of  scoping. 

The  analysis  will  address  major  issues 
and  concerns  about  the  proposed  action 
and  alternatives  and  will  disclose  the 
direct  and  indirect  impacts  related  to 
those  issues.  The  following  tentative 
issues  have  been  identified:  (1)  Impacts 
to  wetlands  and  floodplains;  (2)  Impacts 
to  waterways;  (3)  Impacts  to  cultural 
resource;  (4)  Impacts  to  streams  from 
increased  snowpack  and  runoff;  (5) 
Impacts  to  fisheries;  (6)  Effect  on  the 
suitability  of  the  Mad  River  for 
inclusion  in  the  national  system  of  Wild 
and  Scenic  Rivers;  (7)  Effect  on 
recreation  opportunities,  specifically 
skiing  and  winter  sports  at  Sugarbush 
South;  (8)  Effects  on  visual  quality,  and 
(9)  Impacts  to  the  local  economy. 

The  Draft  Environmental  Impact 
Statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
and  to  be  available  for  public  review  in 
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the  summer  of  1994.  At  that  time,  the 
Environmental  Protection  Agency  will 
publish  a  Notice  of  Availability  in  the 
Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  Notice  of  Availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
rexnew  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  b« 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  disftiissed  by  the  courts. 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
connems  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quahty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  penod  encfs  on  the 
Draft  Environmental  Impact  Statement, 
the  comments  will  be  analyzed  and 
considered  by  the  agency  in  preparing 
the  Final  Environmental  Impact 
Statement. 

The  Final  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
and  available  to  the  public 
approximately  5  months  following  the 


close  of  the  review  period  for  the  Draft 
Environ  mental  Impact  Statement.  The 
responsible  Forest  Service  official  will 
document  the  decision  and  the  reasons 
supporting  it  in  a  Record  of  Decision. 
That  da  :ision  will  be  subject  to  appeal 
pursuai  t  to  36  CFR  part  215. 

A  sep  irate  decision  will  be  made  by 
the  U.S.  Army  Corps  of  Engineers 
concermng  the  issuance  of  permits 
under  section  404  of  the  Clean  Water 
Act. 

The  F  arest  Service  official  responsible 
for  appi  sving  the  proposed  action  is 
Terry  H  >ffman,  Forest  Supervisor. 
Green  \  ountain  National  Forest,  231 
North  K  ain  Street.  Rutland,  VT  05701, 

Dated:  December  21, 1993. 
Terry  W.Hoffinan. 
Forest  Si^ervisor. 
[FR  Doc.  94-407  Filed  1-5-94;  8:45  am] 

BHiMta  CdOE  M10-11-M 


Rural  E  ectrificatlon  Administration 
Rural  T  slephone  Bank 

Amendi  nant  to  the  Rural  Elactrlflcation 
Act* a  "Buy  American"  Provision 

agency]  Rural  Electrification 
Administration  and  Rural  Telephone 
Bank,  UJSDA. 

ACHON:  b«Iotice  of  Amendment  to  the 
Rural  E  ectrificatlon  Act's  "Buy 
Amerio  a"  Provision. 


SUMMAn  f:  The  recently  passed  North 
Ameria  i  Free  Trade  Agreement 
Implem  mtation  Act  has  amended  the 
Rural  E  ectrificatlon  Act's  "Buy 
Amerio  n"  provision.  Previously,  the 
provision  required  borrowers,  when 
using  loGn  funds,  to  purchase  only 
equipm  int  that  was  manufactured  in  the 
United  States  and  that  was  made  mostly 
from  m4terials  and  supplies  originating 
in  the  United  States.  The  amended 
provision  permits  borrowers  to  also 
purchasB  equipment,  under  similar 
conditions,  fi'om  Canadian  or  Mexican 
manufacturers. 

FOR  FUrtTMER  INFORMATtON  CONTACT:  For 
telephone  program  matters:  George 
Bagnall,  Chief,  Engineering  Standards 
Branch,  Telecommunications  Standards 
Division.  Rural  Electrification 
Adminiktration,  Room  2846,  South 
Building.  U.S.  Department  of 

}.  Washington  DC  20250- 
lephone  number  (202)  720- 


Agricull 
1500,  ti 
0698 

Fore; 
L.  Bow 
Stand 


trie  program  matters:  Harvey 
s.  Chairman,  Technical 
Committee  "A"  (Electric), 
Electric' Staff  Division.  Rural 
Electrification  Administration,  Room 
1246.  Siuth  Building.  U.S.  Department 


of  Agriculture.  Washington,  DC  20250- 
1500,  telephone  number  (202)  720- 
0980. 

SUPPLEMENTARY  INFORMATION:  The  North 
American  Free  Trade  Agreement 
Implementation  Act,  Public  Law  103- 
182,  (NAFTA  Implementation  Act)  was 
signed  into  law  on  December  8, 1993. 
Section  381  (d)  of  Subtitle  G  of  Title  III 
of  the  NAFTA  Implementation  Act 
amends  the  REA  "Buy  American" 
provision  estabUshed  by  Section  401  of 
the  Rural  Electrification  Act  of  1938,  52 
Stat.  313.  318,  7  U.S.C.  901  et.  seq., 
(1938  RE  Act).  The  REA  "Buy 
American"  provision  was  revised  by 
adding  ",  Mexico,  or  Canada"  after 
every  reference  therein  to  the  "United 
States." 

Prior  to  its  amendment  by  the  NAFTA 
Implementation  Act,  the  1938  RE  Act 
generally  required  borrowers,  when 
using  loan  funds,  to  purchase 
equipment  that  was  manufactured  in  the 
United  States  that  was  made  mostly 
fi'om  materials  and  supplies  originating 
in  the  ifnited  States.  The  NAFTA 
Implementation  Act  amendment  of  the 
1938  RE  Act  takes  effect  on  January  1. 
1994.  Generally  speaking,  after 
December  31, 1993,  borrowers  using 
funds  from  loans  which  have  been  made 
or  guaranteed  by  REA  or  the  Rural 
Telephone  Bank  will  be  able  to  satisfy 
REA's  "Buy  American"  provision  by 
purchasing  equipment  that  has  been 
manufactured  in  North  America  and 
made  mostly  of  materials  and  supplies 
originating  in  North  America,  i.e.,  in  the 
United  States,  Mexico,  or  Canada. 

The  REA  "Buy  American"  provision 
as  revised  by  the  NAFTA 
Implementation  Act  reads  as  follows: 

la  making  loans  pursuant  to  this  title  and 
pursuant  to  the  Rural  Electrification  Act  of 
1936,  the  Administrator  of  Rural 
Electrification  Administration  shall  require 
that,  to  the  extent  practicable  and  the  cost  of 
which  is  not  unreasonable,  the  borrower 
agree  to  use  in  connection  with  the 
expenditure  of  such  funds  only  such 
unmanu&ctuied  articles,  materials,  and 
supplies,  as  have  been  mined  or  produced  in 
the  United  States.  Mexico,  or  Canada,  and 
only  such  manufactured  articles,  materials, 
and  supplies  as  have  been  manufactured  in 
the  United  States,  Mexico,  or  Canada 
substantially  all  from  articles,  materials  or 
supplies,  mined,  produced,  or  manufactured. 
as  the  case  may  be,  in  the  United  States. 
Mexico,  or  Canada. 

The  amended  provision  applies  to  all 
procurements  within  REA's  jurisdiction 
that  commence  after  December  31, 1993, 
which  involve  any  REA,  Rural 
Telephone  Bank  or  guaranteed  loan 
funds.  REA  is  notifying  borrowers,  as 
well  as  Canadian  and  Mexican 
manu&cturers  with  currant  REA 
technically-accepted  products,  of  this 
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change  in  the  REA  "Buy  American" 
provision. 

REA  is  also  making  technical 
revisions  to  its  existing  forms  of  loan 
contracts  and  loan  contract  amendments 
to'conform  them  to  the  1938  RE  Act  as 
amended  by  NAFTA.  REA  will  begin 
using  these  revised  forms  for  all 
transactions  entered  into  after  December 
31, 1993.  In  addition.  REA  is  making 
similar  technical  revisions  to  its 
recommended  forms  of  contracts 
providing  for  the  purchase  of  materials 
and  supplies.  These  changes  will  have 
no  efiect  on  any  contract  which  is  fully 
in  effect  prior  to  January  1. 1994. 

Michael  V.  Dunn, 

Acting  Undersecretary,  Small  Community 

and  Rural  Development. 

IFR  Doc  94-233  Filed  1-5-94;  8:45  am) 

BILUNG  CODE  MIO-IS-T 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Survey  of  the 
Finances  of  Public-Employee 
Retirement  Systems. 

Form  Number(s):  F-10. 

Agency  Approval  Number:  0607- 
0143. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  416  hours. 

Number  of  Respondents:  104. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  This  survey 
provides,  on  a  quarterly  basis, 
nationwide  data  on  the  receipts, 
expenditures,  and  cash  and  sectirity 
holdings  of  the  104  largest  public- 
employee  retirement  systems.  These  104 
systems  control  billions  of  asset  dollars 
and  represent  90  percent  of  the  total 
assets  of  all  public  employee  retirement 
systems.  Census  conducts  this  survey  at 
the  request  of  the  Council  of  Economic 
Advisors  and  the  Federal  Reserve  Board. 
Economists  from  these  agencies,  the 
Department  of  Treasury,  the  Bureau  of 
Economic  Analysis,  and  others  use 
these  data  to  monitor  and  analyze 
investment  trends  and  to  formulate 
governmental  economic  policies  and 
investment  decisions. 


Affected  Public:  State  or  local 
governments. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  EXX 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14Ui  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Deslc  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  January  3, 1994. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  94-283  Filed  1-5-94;  8:45  am) 

BNLUNQ  CODE  3610-07-r 


Foreign-Trade  Zones  Board 
[Dociwt  64-93] 

Foreign-Trade  Zone  24— Pittston 
(Wllkes-Barre/Scranton),  PA; 
Application  for  Subzone,  Mercic  &  Co. 
Pharmaceutical  Plant,  Riverside,  PA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Eastern  Distribution 
Center,  Inc.,  grantee  of  FTZ  24, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  facility  of  Merck  &  Co., 
Inc.,  (Merck)  in  Riverside,  Pennsylvania. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  December  28. 1993. 

Merck  is  one  of  the  world's  largest 
pharmaceutical  manufacturers  with 
nearly  $9  billion  in  total  sales  in  1991. 
Its  primary  product  lines  include: 
Patented  prescription  and  over-the- 
counter  pharmaceutical  products, 
veterinary  pharmaceuticals,  and 
agricultural  and  specialty  chemicals. 
This  proposal  is  part  of  an  overall 
company  cost  reduction  effort  (subzone 
status  is  being  requested  for  seven  other 
Merck  facilities). 

Merck's  Riverside  plant  (364  acres, 
650,000  sq.  ft.,  68  bldgs.)  is  located  at 
First  Street  and  Avenue  C  in  Riverside 
(Northumberland  County), 
Pennsylvania,  some  60  miles  southwest 
of  Scranton.  The  facility  (560 
employees)  is  used  to  produce  bulk 


pharmaceutical  chemicals  and 
intermediates  used  at  other  Merck 
plants  in  the  manufacture  of  human  and 
animal  health  products,  agricultural 
chemicals  (including  "Avermectin"  and 
"Ethopabate").  and  industrial 
chemicals.  At  the  outset,  zone 
procedures  would  be  used  primarily  m 
the  production  of  "Primaxin".  a  broad 
spectrum  antibiotic  produced  for  the 
company's  Human  Health  Division. 
Currently,  foreign-sourced  materials 
account  for  33  to  43  percent  of  finished 
product  value  and  include  the  following 
specific  ingredients:  Acetoxy 
azetidinone.  HP-20  resin  dianon.  SP- 
207  (brominated  polystyrine  resin), 
bromochloropentane,  and  D- 
carboxamide.  The  company  also  may 
purchase  fi'om  abroad  items  in  the 
following  general  product  categories: 
Gums,  starches,  waxes,  vegetable 
extracts,  mineral  oils,  phosphoric  acid, 
hydroxides,  hydrazine  and 
hydroxylamine.  chlorides,  phosphates, 
carbonates,  hydrocarbons,  alcohols, 
phenols,  ethers,  epoxides,  acetals, 
aldehydes,  ketone  function  compounds, 
mono-  and  polycarboxylic  acids, 
phosphoric  esters,  amine-,  carboxymide, 
nitrile-  and  oxygen-function 
compounds,  heterocyclic  compounds, 
sulfonamides,  vitamins,  hormones, 
sugars,  antibiotics,  gelatins,  enzymes, 
color  lakes,  soaps  and  detergents, 
medicaments,  and  pharmaceutical 
products.  The  company  may  also  source 
from  abroad  insecticides,  rodenticides. 
fungicides,  and  herbicides  for  use  in  its 
agricultural/veterinary  products. 
Currently,  exports  account  for  some  40 
percent  of  production. 

Zone  procedures  would  exempt 
Merck  from  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rates 
that  apply  to  the  finished  products 
("Primaxin" — 3.7%;  others— duty-free 
to  23.5%).  The  duty  rates  on  foreign- 
sourced  items  range  from  duty-free  to 
23.5  percent,  with  most  falling  in  the 
3.7%-7.9%  range.  The  application 
indicates  that  the  savings  from  zone 
procedures  will  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  March  7. 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
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may  be  submitted  during  the  subsequent 

15-day  period  (to  March  22,  1994). 
A  copy  of  the  application  and 

accompanying  exhibits  will  be  available 

for  public  inspection  at  each  of  the 

following  locations: 

Port  Director.  U.S.  Customs  Service, 
Northeast  Ri^gion,  Bldg.  135,  2nd 
Floor.  Middletown,  PA  17057. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
I4tii  &  Pennsylvania  Avenue,  NW.. 
'     Washington,  DC  20230. 

Dated:  December  28, 1993. 
Dennis  Puccinelll, 

Acting  Executive  Secretary. 

(FR  Doc.  94-282  Filed  1-5-94;  8:45  am] 

BtLUNO  CODE:  3S1»-OS-P 


International  Trade  Administration 
[A-351-820] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ferrosilicon  From 
Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin.  Office  of 
Antidumping  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-0371. 
RNAL  DETERMINATION:  We  determine  that 
ferrosilicon  (FeSi)  from  Brazil  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  and  that 
critical  circumstances  exist  for 
Italmagnesio  S.A.  Industrie  e  Comercio 
(Italmagnesio).  but  not  for  Companhia 
Ferroligas  Minas  Gerais  (MinasUgas)  or 
Companhia  Brasileira  Carbureto  de 
Calcio  (CBCC).  The  estimated  margins 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  is  ferrosilicon,  a  ferroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  imn,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromiimi.  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 

FeSi  is  a  ferroalloy  produced  by 
combining  silicon  and  iron  through 


smelting  ii  i  a  submerged-arc  furnace. 
FeSi  is  us(  d  primarily  as  an  alloying 
agent  in  tli  e  production  of  steel  and  cast 
iron.  It  is  ( Iso  used  in  the  steel  industry 
as  a  deoxi<  izer  and  a  reducing  agent, 
and  by  cas  t  iron  producers  as  an 
inoculant. 

FeSi  is  <  i^rentiated  by  size  and  by 
grade.  The  sizes  express  the  maximum 
and  minin  um  dimensions  of  the  lumps 
of  FeSi  foi  nd  in  a  given  shipment.  FeSi 
grades  are  defined  by  the  percentages  by 
weight  of  ( :ontained  siUcon  and  other 
minor  elei  lents.  FeSi  is  most  commonly 
sold  to  the(  iron  and  steel  industries  in 
standard  grades  of  75  percent  and  50 
percent  FdSi. 

Calciuxd  silicon,  ferrocalcium  silicon, 
and  magni  siimi  ferrosilicon  are 
specificall  /  excluded  from  the  scope  of 
this  invest  igation.  Calcium  silicon  is  an 
alloy  containing,  by  weight,  not  more 
than  five  oercent  iron,  60  to  65  percent 
siUcon,  and  28  to  32  percent  calciimi. 
Ferrocdcium  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  trOn,  60  to  65  percent  siUcon, 
and  more  than  10  percent  calcium. 
Magnesium  farrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iien,  not  more  than  55  percent   . 
siUcon,  aad  not  less  than  2.75  percent 
magnesium. 

FeSi  is  ( urrently  classifiable  under 
the  follow  ng  subheadings  of  the 
Harmoniz  »d  Tariff  Schedule  of  the 
United  Sti  tes  (HTSUS);  7202.21.1000. 
7202.21.5  KDO,  7202.21.7500, 
7202.21.91  KM),  7202.29.0010,  and 
7202.29.0 150.  Although  the  HTSUS 
subheadii  gs  are  provided  for 
convenience  and  customs  purposes,  our 
written  dascription  of  the  scope  of  this 
investigation  is  dispositive. 

FeSi  in  the  form  of  slag  is  included 
within  th^  scope  of  this  investigation  if 
it  meets,  generally,  the  chemical  content 
definition  stated  above  and  is  capable  of 
being  use^  as  FeSi.  FeSi  is  used 
primarily  ks  an  alloying  agent  in  the 
production  of  steel  and  cast  iron.  It  is 
also  used  in  the  steel  industry  as  a 
deoxidize!-  and  a  reducing  agent,  and  by 
cast  iron  ]  iroducers  as  an  inoculant. 
Parties  th  it  believe  their  importations  of 
slag  do  nc  t  meet  these  definitions 
should  CO  [itact  the  Department  and 
request  a  icope  determination. 

Period  of  [nvestigation 

The  pel  iod 
July  1, 19^2 
1992. 


CaseHistpry 

Since 
prelimin^ 
16, 1993 
events 


of  investigation  (POI)  is 
through  December  31, 


publication  of  the  notice  of 
determination  on  August 
58  FR  43323),  the  following 
occurred. 


I  ha/e 


On  August  20. 1993,  respondent 
Italmagnesio  notified  the  Department 
that  it  had  decided  to  withdraw  &t)m 
participation  in  this  investigation  and 
requested  the  return  of  all  documents 
that  it  submitted  during  the  course  of  ' 
the  investigation. 

On  August  25, 1993.  we  returned  the 
proprietary  versions  of  all  documents 
submitted  by  Italmagnesio  during  the 
investigation. 

On  August  23.  24.  and  25, 1993. 
CBCC.  petitioners,  and  MinasUgas, 
respectively,  requested  a  public  hearing. 

The  Department  conducted 
verification  of  the  cost  and  sales 
responses  of  MinasUgas  and  CBCC  in 
Brazil  from  August  25  through 
September  14.  1993. 

Petitioners,  CBCC.  and  MinasUgas 
submitted  case  briefs  on  October  27, 
1993,  and  rebuttal  briefs  on  November 
1.1993. 

On  November  3, 1993,  a  pubUc 
hearing  was  held. 

Best  In£Drmation  Available 

As  stated  in  the  "Case  History" 
section  of  this  notice,  Italmagnesio 
withdrew  its  responses  prior  to 
verification  and  stated  that  it  would  not 
participate  further  in  the  investigation. 
Therefore,  Italmagnesio  must  be 
considered  a  non-cooperating  party.  As 
a  non-cooperating  party,  based  on  our 
past  practice  [see  e.g.,  58  FR  37215, 
Final  Determination  of  Sales  At  Less 
Than  Value,  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  United 
Kingdom,  July  9, 1993),  Italmagnesio 
will  be  assigned  the  higher  of  the 
margins  alleged  in  the  petition  or  a 
calculated  margin  for  another  company 
as  best  information  available  (BLA).  (See 
Comment  15) 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  similar  merchandise 
based  on  the  following  criteria:  (1)  The 
percentage  range,  by  weight,  of  siUcon 
content;  (2)  grade;  and  (3)  sieve  size. 
(See  Comment  2  with  regard  to  sieve 
size.) 

Fair  Value  Comparisons 

To  determine  whether  sales  of  FeSi 
fix)m  Brazil  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  below. 
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United  States  Price 
A.  CBCC 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
exporter's  sales  price  was  not  indicated 
by  other  circumstances. 

We  calculated  purchase  price  based 
on  packed  FOB  port  of  embarkation 
prices  to  unrelated  customers.  Because 
CBCC  did  not  report  packing  for  bulk 
sales,  we  used  information  from  the 
public  version  of  MinasUgas'  response 
for  bulk  packing.  We  made  deductions 
where  appropriate  for  foreign  inland 
freight  (which  also  included  foreign 
inland  insurance),  foreign  brokerage  and 
handling,  and  warehousing. 

We  made  an  adjustment  to  USP  for 
the  taxes  paid  on  the  comparison  sales 
in  Brazil.  On  October  7, 1993,  the  Court 
of  International  Trade  (CIT),  in  Federal- 
Mogul  Corp.  and  The  Torhngton  Co.  v. 
United  States,  SUp  Op.  93-194  (OT. 
October  7, 1993),  rejected  the 
Department's  methodology  for 
calculating  an  addition  to  USP  under 
section  772(d)(1)(C)  of  the  Act  to 
account  for  taxes  that  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market.  The  OT  held  that  the 
addition  to  USP  under  section 
772(d)(1)(C)  of  the  Act  should  be  the 
result  of  applying  the  foreign  market  tax 
rate  to  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales.  Federal-Mogul,  SUp  Op. 
93-194  at  12. 

The  Department  has  changed  its 
methodology  in  accordance  with  the 
Federal-Mogul  dedsicn.  and  has 
applied  this  new  methodology  in 
making  the  final  determination  in  this 
investigation.  From  now  on.  the 
Department  wiU  add  to  USP  the  result 
of  multiplying  the  foreign  market  tax 
rate  by  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales.  The  Department  will^lso 
adjust  the  USP  tax  adjustment  and  the 
amount  of  tax  included  in  FMV.  These 
adjustments  will  deduct  the  portions  of 
the  foreign  market  tax  and  the  USP  tax 
adjustment  that  are  the  result  of 
expenses  that  are  included  in  the 
foreign  market  price  used  to  calculate 
foreign  market  tax  and  are  included  in 
the  United  States  merchandise  price 
used  to  calculate  the  USP  tax 
adjustment  and  that  are  later  deducted 
to  calculate  FMV  and  USP.  These 


adjustments  to  the  amount  of  the  foreign 
market  tax  and  the  USP  tax  adjustment 
are  necessary  to  prevent  the  new 
methodology  for  calculating  the  USP  tax 
adjustment  from  creating  antidumping 
duty  margins  where  no  margins  would 
exist  if  no  taxes  were  levied  upon 
foreign  market  sales. 

This  margin  creation  effect  is  due  to 
the  fact  that  the  bases  for  calculating 
both  the  amount  of  tax  included  in  the 
price  of  the  foreign  market  merchandise 
and  the  amount  of  the  USP  tax 
adjustment  include  many  expenses  that 
are  later  deducted  when  calculating 
USP  and  FMV.  After  these  deductions 
are  made,  the  amount  of  tax  included  in 
FMV  and  the  USP  tax  adjustment  still 
reflects  the  amounts  of  these  expenses. 
Thus,  a  margin  may  be  created  that  is 
not  dependent  upon  a  difference 
between  USP  and  FMV,  but  is  the  resuh 
of  the  price  of  the  United  States 
merchandise  containing  more  expenses 
than  the  price  of  the  foreign  market 
merchandise.  The  Department's  poUcy 
to  avoid  the  margin  creation  effect  is  in 
accordance  with  the  United  States  Court 
of  Appeals'  holding  that  the  application 
of  the  USP  tax  adjustment  under  section 
772(d)(1)(C)  of  the  Act  should  not  create 
an  antidumping  duty  margin  if  pre-tax 
FMV  does  not  exceed  USP.  Zenith 
Electronics  Corp.  v.  United  States,  988 
F.2d  1573, 1581  (Fed.  Qr.  1993).  In 
addition,  the  CIT  has  specifically  held 
that  an  adjustment  should  be  made  to 
mitigate  the  impact  of  expenses  that  are 
deducted  from  FMV  and  USP  upon  the 
USP  tax  adjustment  and  the  amount  of 
tax  included  in  FMV.  Daewoo 
Electronics  Co.,  Ltd.  v.  United  States, 
760  F.  Supp.  200,  208  (OT.  1991). 
However,  the  mechanics  of  the 
Department's  adjustments  to  the  USP 
tax  adjustment  and  the  foreign  maricet 
tax  amount  as  described  above  are  not 
identical  to  those  suggested  in  Daewoo. 

In  this  investigation,  there  are  four 
different  taxes  levied  on  sales  of  the 
subject  merchandise  in  the  home 
market.  The  ICMS  tax  is  a  regional  tax, 
which  varies  depending  upon  the  state 
in  which  the  purchase  originates.  The 
IPI  tax  is  a  fixed  percentage  rate  tax  of 
four  percent.  Finally,  the  PIS  and 
FINSOQAL  taxes  are  a  fixed  percentage 
rate  tax  equalling  2.65  percent 
combined.  CBCC  used  both  a  unit  and 
a  gross  basis  to  calculate  the  combined 
PIS  and  FINSOQAL  taxes  within 
various  months  of  the  POI.  We 
recalculated  these  taxes  on  a  unit  basis, 
where  appropriate,  which  is  the  way 
CBCC  calculated  them.  Because  these 
taxes  are  calculated  on  the  same  base 
price,  we  find  them  not  to  be  cascading. 
Thus,  for  each  sale,  we  made  only  one 


tax  adjustment  which  equals  the  sum  of 
the  actual  tax  rotes. 

B.  MinasUgas 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
exporter's  sales  price  was  not  indicated 
by  other  circumstances.  , 

We  calculated  purchase  price  based 
on  packed  FOB  port  of  embarkation 
prices  to  unrelated  customers.  We  made 
deductions  where  appropriate  for 
foreign  Inland  freight  (which  also 
included  foreign  inland  insurance)  and 
foreign  brokerage  and  handling. 

We  made  an  adjustment  to  USP  for 
the  taxes  paid  on  the  comparison  sale  in 
Brazil.  (See  above  description  under  "A. 
CBCC"  for  an  explanation  of  our  new 
tax  methodology  as  well  as  a  description 
of  the  specific  taxes  in  this 
investigation.) 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  FeSi  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  FeSi  to 
the  aggregate  volume  of  third  country- 
sales  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  For  both  CBCC 
and  MinasUgas,  the  volume  of  home 
market  sales  was  greater  than  five 
percent  of  the  aggregate  volume  of  third 
country  sales.  Therefore,  for  both  CBCC 
and  MinasUgas,  we  determined  that 
home  market  sales  of  FeSi  constituted  a 
viable  basis  for  calculating  FMV.  in 
accordance  with  19  CFR  3S3.4B(a). 

In  the  petition  and  in  subsequent 
filings,  petitioners  alleged  that  home 
market  sales  were  made  at  less  than  the 
cost  of  production  (COP)  and  that 
constructed  value  (CV)  should  be  used 
to  compute  FMV.  Based  on  petitioners' 
allegations,  which  provided  a 
reasonable  basis  to  "believe  or  suspect" 
below  cost  sales  (see  section  773(b)  of 
the  ACT),  we  initiated  COP 
investigations.  We  examined 
respondents'  cost  data  at  verification 
and  analyzed  this  Information  for 
purposes  of  this  final  determination. 

VVe  determine  Brazil's  economy  to  be 
hyperinflationary.  Therefore,  in  order  to 
eliminate  the  distortive  effects  of 
inflation,  consistent  with  past  practice 
(see,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and  Amended 
Antidumping  Duty  Order,  Tubeless 
Steel  Disc  Wheels  from  Brazil.  53  FR 
34566.  September  7. 1988).  we 
calculated  separate  weighted-average 
FMVs.  COPs.  and  CVs  for  each  month. 
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A.  CBCC 

In  order  to  determine  whether  home 
market  sales  were  above  the  COP,  we 
calculated  the  monthly  COPs  on  the 
basis  of  CBCC's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing.  We  relied  on  the  COP  data 
submitted  by  CBCC  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued.  Specifically,  we: 

1.  Revised  general  and  administrative 
(G&A)  expenses  by  calculating  them  as 
a  percentage  of  cost  of  goods  sold  as 
reported  on  CBCC's  1992  financial 
statements  (see  Comment  4); 

2.  Added  an  amount  for  the  G&A 
expenses  of  CBCC's  parent  company 
(see  Comment  4); 

3.  Revised  the  interest  expense 
computation  using  the  financial 
statements  of  CBCC's  parent,  Solvay  do 
Brasil  (see  Comment  3); 

4.  Included  IPI  and  ICMS  taxes  as  part 
of  reported  material  costs  in  COP  (see 
Comment  5); 

5.  Recalculated  the  cost  of  CBCC's 
own  production  of  charcoal  based  upon 
BIA  (see  Comment  6); 

6.  Recalculated  depreciation  costs  for 
Furnace  8  based  upon  a  10  year  useful 
life  (see  Comment  7); 

7.  Corrected  an  error  in  the  October 
1992  calculation  of  electricity  cost  (see 
Comment  9); 

8.  Added  packing  expenses  in  COP  for 
the  home  market  and  United  States, 
respectively. 

We  compared  individual  home 
market  prices  with  the  monthly  COPs. 
We  tested  the  home  market  prices  on  a 
sieve-size-specific  basis  and  found,  for 
all  sieve  sizes,  that  between  10  and  90 
percent  of  sales  in  the  home  market 
were  made  at  prices  above  the  COP. 
Therefore,  we  disregarded  the  below- 
cost  sales,  if  those  sales  were  made  over 
an  extended  period  of  time.  CBCC  did 
not  provide  any  information  in  its 
responses  to  indicate  that  its  below  cost 
sales  were  made  at  prices  which  would 
permit  recover)'  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  In  order  to  determine 
whether  below-cost  sales  were  made 
over  an  extended  period  of  time,  we 
performed  the  following  analysis  on  a 
product-specific  basis:  (1)  If  respondent 
sold  a  product  in  only  one  month  of  the 
POI  and  there  were  sales  in  that  month 
below  the  COP,  or  (2)  if  respondent  sold 
a  product  during  two  months  or  more  of 
the  POI  and  there  were  sales  below  the 
COP  during  two  or  more  of  those 
months,  then  below-cost  sales  were 
considered  to  have  been  made  over  an 
extended  period  of  time.  All  of  CBCC's 
sales  were  made  over  an  extended 
period  of  time. 


For  CE  CC,  we  based  FMV  on  home 
market  p  rices.  However,  for  one  U.S. 
sale,  altli  ough  there  were  comparable 
home  mi  rket  sales  in  the  same  month, 
we  were  imable  to  make  a  difference-in- 
merchandise  (DIFMER)  adjustment. 
This  is  because  the  U.S.  product  was 

Eroducei  in  a  month  different  than  the 
ome  market  products  and  in 
hyperinfiationary  economies,  we  limit 
such  adjiistments  to  products  produced 
and  sold  in  the  same  month.  In  that 
instancej  we  used  CV  as  FMV. 

We  cakulated  CV  in  accordance  with 
section  ^(e)(l)  of  the  Act.  The 
monthlyfcv  includes  materials, 
fabricati(^n,  general  expenses,  profit  and 
packing.  jWe  made  all  adjustments 
described  in  the  COP  section  (except  for 
the  incliBion  of  ICMS  and  IPI  taxes  in 
material  posts)  in  calculating  the  CV.  We 
used  the  following  as  the  basis  for 
calculating  CV: 

(1)  CBi  <C's  actual  general  expenses 
because  i  hey  exceed  the  statutory  ten 
percent  i  linimum  of  materials  and 
fabrication,  in  accordance  with  section 
773(e)(l){B)(i)oftheAct; 

(2)  the  statutory  minimum  profit  of 
eight  per  :ent,  in  accordance  with 
section  7  73(e){l)(B)(ii)  of  the  Act.  as 
CBCC's  I  rofit  was  less  than  eight 
percent  c  f  the  sum  of  general  expenses 
and  the  c  ost  of  manufacture;  and 

(3)  we  ::alculated  an  offset  to  interest 
expense  o  avoid  double  counting  the 
portion  c  f  such  expense  attributable  to 
the  impu  ted  credit  and  inventory 
carrying  :osts  which  were  already 
included  in  the  selling,  general  and 
administ  'ative  expenses. 

We  ma  de  circumstance-of-sale 
adjustme  nts  for  differences  in  credit 
expenses ,  in  accordance  with  19  CFR 
353.56(a; .  Finally,  we  added  U.S. 
packing  i  xpenses  to  CV. 

For  pri  :e-to-price  comparisons,  we 
based  F\  V  on  ex-factory  prices, 
inclusive  of  packing,  to  unrelated     ^ 
customei  s.  We  deducted  foreign  inland 
freight  fr  )m  FMV.  We  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expensed  in  accordance  with  19  CFR 
353.56(al  Because  the  home  market 
credit  fiaire  reported  by  CBCC  is 
actually  interest  revenue,  we  imputed 
credit  expense  and  then  applied  the 
interest  i  ivenue  as  an  offset  against  the 
imputed  axpense.  We  also  used  the 
actual  pa  ydates  foimd  at  verification  in 
our  credit  expense  calculation.  For 
those  sales  which  we  did  not  examine 
at  verification,  we  added  the  average 
differenc  s  between  the  paydate  reported 
and  the  « ctual  paydate  from  the  verified 
sales. 

For  Fefii  sales  packed  in  bags,  we 
deductec  home  market  packing  costs 


and  added  U.S.  packing  costs.  Because 
CBCC  did  not  report  packing  for  bulk 
sales,  we  used  information  on  bulk 
packing  costs  from  the  public  version  of 
Minasligas'  response  for  these  sales. 

We  included  in  the  FMV  the  amount 
of  taxes  collected  in  the  home  market. 
We  also  calculated  the  amount  of  the  tax 
that  was  due  solely  to  the  inclusion  of 
price  deductions  in  the  original  tax  base 
(i.e.,  the  sum  of  any  amounts  that  were 
deducted  fit>m  the  tax  base).  This 
amount  was  deducted  from  the  FMV 
after  all  other  additions  and  deductions 
had  been  made.  By  making  the 
additional  tax  adjustments,  we  avoid  a 
distortion  that  would  create  a  dumping 
margin  even  when  pre-tax  dumping  is 
zero. 

B.  Minasligas 

In  order  to  determine  whether  home 
market  sales  were  above  the  COP,  we 
calculated  the  monthly  COPs  on  the 
basis  of  Minasligas'  cost  of  materials, 
fabrication,  general  expenses,  and 
packing.  We  relied  on  the  COP  data 
submitted  by  Minasligas  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued.  Specifically,  we: 

1.  Revised  G&A  expenses  by 
calculating  them  on  an  annual  basis  as 
a  percentage  of  cost  of  goods  sold  as 
reported  in  Minasligas'  1992  financial 
statements  (see  Comment  4); 

2.  Revised  interest  expenses  to 
include  finance  expenses  of  Delp 
(Minasligas'  parent  company),  and 
disallowed  a  portion  of  the  claimed 
interest  income  offset  (see  Comment  3); 

3.  Included  IPI  and  ICMS  taxes  as  part 
of  reported  material  costs  in  COP  (see 
Comment  5); 

4.  Revised  the  labor  and  overhead 
allocation  methodology  to  reflect 
production  quantity  (see  Comment  14); 

5.  Adjusted  the  inventory  holding 
gains  and  losses  to  account  for  revisions 
in  the  reported  costs  (see  Comment  10); 

6.  Disallowed  the  claimed  differences 
in  cost  between  high  purity  and 
standard  grade  FeSi  and  used  the  "all 
kinds"  reported  costs; 

7.  Added  packing  expenses  in  COP  for 
the  home  market  and  United  States, 
respectively. 

We  compared  individual  home 
market  prices  with  the  monthly  COPs. 
We  tested  the  home  market  prices  on  a 
sieve-size-specific  basis  and  found,  for 
certain  sieve  sizes,  that  between  10  and 
90  percent  of  sales  of  each  in  the  home 
market  were  made  at  prices  above  the 
COP.  Therefore,  we  disregarded  the 
below-cost  sales  for  those  sieve  sizes,  ii 
those  sales  were  made  over  an  extended 
period  of  time.  Minasligas  did  not 
provide  any  information  in  its  responses 
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to  indicate  that  its  below  cost  sales  were 
made  at  prices  which  would  pennit 
recovery  of  ail  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  In  order  to  determine  whether 
below-cost  sales  were  made  over  an 
extended  period  of  time,  we  performed 
the  following  analysis  on  a  product- 
specific  basis:  (1)  If  respondent  sold  a 
product  in  only  one  month  of  the  POI 
and  there  were  sales  in  that  month 
below  the  COP.  or  (2)  if  respondent  sold 
a  product  during  two  months  or  more  of 
the  POI  and  there  were  sales  below  the 
COP  during  two  or  more  of  those 
months,  then  below-cost  sales  were 
considered  to  have  been  made  over  an 
extended  period  of  time.  All  of 
Minasligas'  below  cost  sales  were  made 
over  an  extended  period  of  time. 

For  Minasligas,  we  based  FMV  on 
home  market  prices.  We  calculated  FMV 
based  on  ex-factory  prices,  inclusive  of 
paclcing,  to  unrelated  customers.  We 
deducted  foreign  inland  freight  from 
FMV.  We  made  cinnunstance-of-sale 
adjustments,  where  appropriate,  for 
diffierences  in  credit  expenses,  in 
accordance  with  19  CFR  353.56(a). 
Because  the  home  market  credit  fig\ire 
reported  by  Minasligas  is  actually 
interest  revenue,  we  imputed  credit 
expense  and  then  used  the  interest 
revenue  as  an  of^et  against  the  imputed 
expense.  We  imputed  U.S.  credit 
because  Minasligas  did  not  report  this 
expense.  We  used  the  "First  Payment" 
date  reported  by  Minasligas  and  the 
monthly  interest  rates  based  on  the 
"Taxa  Referential"  which  is  the 
Brazilian  Government's  referential 
index  for  short-term  borrowings.  We 
also  made  circumstance-of-sale 
adjustments,  where  appropriate,  for 
direct  selling  expenses  (finance 
charges),  warehousing,  and  quality 
control  expenses.  We  reallocated  a 
portioa  of  direct  selling  expeiwes  to 
foreign  brokerage  and  handling  based  on 
findings  at  verification.  Finally,  we 
deducted  home  market  packing  costs 
and  added  U.S.  pacldng  costs. 

We  included  in  FMV  the  amount  of 
taxes  collected  in  the  home  market  We 
also  calculated  the  amount  of  the  tax 
that  was  due  solely  to  the  inclusion  of 
price  deductions  in  the  original  tax  base 
(i.e..  the  sum  of  any  adfustments  that 
were  deducted  from  the  tax  base).  This 
amount  was  deducted  from  the  FMV 
after  all  other  additions  and  deductions 
had  been  made.  By  making  the 
additional  tax  adjitstments.  we  avoid  a 
distortion  diet  would  create  a  dumping 
margin  even  when  pre-tax  dumping  is 
zero. 


Critical  Circnmitaaces 

Petitioners  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  FeSi  from  Brazil.  Section 
73S(a)(3)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine 
that: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  w  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  Sair  value,  and. 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  (A)(i)  above,  we  normally 
consider  whether  there  has  been  an 
antidumping  order  In  the  United  States 
or  elsewhere  on  the  subject  merchandise 
in  determining  whether  there  is  a 
history  of  dumping.  Regarding  (A)(ii) 
above,  we  normally  consider  margins  of 
25  percent  or  mora  for  purchase  price 
comparisons  and  15  percent  or  more  for 
exporter's  sales  price  comparisons  as 
sufficient  to  impute  knowledge  of 
dumping. 

Pursuant  to  section  735(a)(3)(B).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  ovw  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports.  If  imports  during  the  period 
immediately  following  ihe  filing  of  a 
petition  increase  by  at  least  15  percent 
over  imports  during  a  comparable 
period  immediately  preceding  the  fiUng 
of  a  petition,  we  normally  consider 
them  massive. 

Since  the  calculated  dumping  margins 
for  CBCC  and  Minasligas  are  not  in 
excess  of  25  percent,  we  cannot  impute 
knowledge  under  section  735(aH3)(A)(ii) 
of  the  Act.  (See,  e.g..  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value;  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  or  Unfinished, 
from  Italy.  52  FR  24198,  June  29. 1987.) 
Petitioners  provided  information 
regarding  respondent's  history  of 
dumping  in  a  third  country.  Therefore, 
we  examined  whether  imports  have 
been  massive.  Based  on  our  analysis  of 
verified  company  specific  import  data, 
we  determined  that  imports  have  not 
been  massive  over  a  relatively  short 
period  of  tinM  for  CBCC  and  Minasligas. 
Accordingly.  %ve  determine  that  critical 
drcumstanoes  do  not  exist  for  CBOC 


and  Minasligas.  However,  for 
Italmagnesio,  a  non-cooperative 
respondent,  based  on  BLA  we  determine 
that  critical  circumstances  exist.  In  tlie 
case  of  Italmagnesio,  the  margin  In 
excess  of  25  percent  is  high  enough  to 
impute  knowledge  of  dumping  and,  as 
BIA,  we  concluded  that  imports  have 
been  massive  over  a  relatively  short 
period  of  time. 

Because  we  found  that  critical 
circumstances  do  not  exist  with  respect 
to  all  cooperative  respondents,  we  also 
find  that  critical  circumstances  do  not 
exist  with  respect  to  all  other  exporters 
and  producers  of  the  subject 
merchandise  from  Brazil,  except  for 
Italmagnesio. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  conducted  verification  of  the 
information  provided  by  CBCC  and 
Minasligas  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POI. 
In  place  of  the  official  certified  rates,  we 
used  the  daily  official  exchange  rates  for 
the  Brazilian  currency  published  by  the 
Central  Bank  of  Brazil.  In  the  instances 
when  a  post-POI  exchange  rate  was 
required,  we  used  a  monthly  average 
exchange  rate  from  International 
Monetary  Fund's  International  Financial 
Statistics. 

In  hyperinfiationary  economies,  the 
Department  normally  converts 
movement  charges  for  the  U.S.  sales  on 
the  date  these  charges  become  payabla 
Where  we  did  not  have  the  exact 
payment  date  for  a  charge,  we  converted 
charges  for  U.S.  sales  on  the  date  of 
shipment,  the  closest  approximation  to 
the  date  the  charges  became  payable. 
For  two  of  CBCC's  U.S.  sales,  it  was 
necessary  to  convert  the  bulk  packing 
charges  on  the  date  of  sale  as  we  did  not 
have  a  bulk  packing  rate  in  the  month 
of  shipment  for  those  U.S.  sales.  Thus, 
for  these  two  sales  vn  converted  the 
packing  charges  in  the  same  month  in 
which  the  U.S.  sales  occurred. 

Interested  Party  Coounents 

Comment  I ;  Petitioners  argue  that. 
t>ased  on  the  facts  now  available  to  the 
Department,  the  dumping  margins 
estabhshed  in  the  preliminary 
determination  are  inadequate  to  ofbet 
the  actual  dumping  margin  of  Brazilian 
FeSi  producen.  in  addition,  petitioners 
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believe  that  at  verification  the 
Department  confirmed  the  existence  of 
major,  continuing  deficiencies  in 
respondents'  information.  Accordingly, 
petitioners  contend  that  the  Department 
should  assign  the  highest,  most  adverse 
margin  based  on  noncooperative  BIA  to 
both  CBCC  and  Minasligas. 

DOC  Position:  We  disagree  with 
petitioners.  CBCC  and  Minasligas" 
mistakes,  found  during  the  course  of 
this  investigation,  when  taken  as  a 
whole,  do  not  represent  a  verification 
failure  and  do  not  support  a  claim  of 
respondents'  noncooperation.  The 
minor  errors  in  calculation  or 
discrepancies  with  regard  to  adoption  of 
certain  methodological  premises  do  not 
merit  the  use  of  BIA.  Therefore,  we  have 
followed  our  practice  of  correcting 
errors  found  at  verification  as  long  as 
those  errors  are  minor  and  do  not 
exhibit  a  pattern  of  systemic 
misstatement  of  fact.  Thus,  we  are  able 
to  use  the  data  submitted  by  CBCC  and 
Minasligas,  corrected  for  errors  noted  at 
verification,  in  our  calculations. 

Comment  2:  Petitioners  argue  that  the 
Department  should  use  the  highest, 
most  adverse  noncooperative  BIA  rate 
for  CBCC  and  Minasligas  since  they 
both  repeatedly  failed  to  provide  the 
Department  with  the  accurate  sieve  size 
and  silicon  content  of  the  FeSi  they 
sold.  Petitioners  maintain  that  CBCC's 
August  17,  1993,  letter  contained 
information  about  silicon  content  and 
sieve  size  known  to  be  inaccurate. 
Petitioners  contend  that  accurate 
information  was  clearly  available  to 
CBCC  and  the  fact  that  it  was  not 
provided  prevented  the  Department 
from  making  such  or  similar 
comparisons  in  the  final  determination, 
as  required  by  the  Act.  Similarly, 
petitioners  note  that  Minasligas,  in  its 
August  25, 1993,  revised  product 
concordance,  failed  to  provide  the  exact 
silicon  content  wd  sieve  size  of  its 
home  market  sales. 

CBCC  believes  that  the  Department 
incorrectly  based  its  preliminary 
determination  on  BIA  because  of  the 
alleged  failure  by  CBCC  to  provide  a 
proper  product  concordance,  CBCC 
states  that  it  cannot  fabricate  a  product 
concordance  to  the  level  of  sieve  size, 
which  was  requested  by  the 
Department,  because  there  is  no 
difference  in  product  between  sieve 
sizes.  CBCC  argues  that  the  Department 
verified  that  sieve  size  is  irrelevant  in 
terms  of  the  cost  and  the  price  and, 
thus,  any  DIFMER  would  be  zero.  CBCC 
maintains  that  based  on  the  information 
submitted  and  the  production  processes 
observed  at  verification,  the  Department 
should  use  CBCC's  information  as  the 
basis  for  the  final  determination. 
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Similarl;  ,  Minasligas  maintains  that 
sieve  size  (  oes  not  impact  cost  or  price 
of  FeSi  ana  should  not  be  considered  a 
factor  for  product  comparison  purposes. 
With  respe  :t  to  providing  information 
on  exact  si  icon  content,  Minasligas 
contends  t  lat  the  ASTM  standard 
specifications  for  FeSi  75  percent  under 
grade  C  provide  for  a  product  containing 
between  7'  i  percent  and  79  percent  of 
silicon.  Mj  nasligas  argues  that  since  all 
of  its  FeSi  ules  are  of  FeSi  75  percent 
the  exact  silicon  content  of  the  product 
within  thii  range  is  irrelevant. 
DCK:  Position:  We  agree  with 
respondents.  We  determine  that 
Minasligas  provided  a  unique  code  for 
each  sievelsize  for  each  sale  during  the 
POI,  in  ac(iordance  with  directions  in 
Appendix  V.  We  used  Minasligas' 
product  matching  method  for  purposes 
of  margin  calculation;  however,  we 
rematched  in  a  few  instances  where  we 
disagreed  with  their  selection.  We  based 
matching  ^n  home  market  sales  with 
sieve  size  ranges  which  were  closest  to 
the  sieve  aze  range  of  the  U.S.  product. 

We  alsojdetermine  that  CBCC 
reported  sieve  sizes  in  accordance  with 
AppendixtV.  The  sieve  size  ranges 
reported  hkr  CBCC  were  broader  than 
those  reported  by  Minasligas  and  were 
broader  than  the  ranges  observed  on 
CBCC's  individual  home  market  sales. 
Nevertheless,  these  ranges  do  allow  us 
to  match  within  the  closest  sieve  size 
range,  as  specified  in  Appendix  V. 
Moreover|these  broad  ranges  are 
consistent]  with  CBCC's  selling 
practices.  CBCC  stated  on  the  record 
that  it  fiiy  customer  orders  with  the 
broadest  range  of  possible  sieve  sizes. 
Therefore!  we  accepted  CBCC's  revised 
coding  syttem,  and  matched  home 
market  sales  with  all  possible  sieve 
sizes,  including  those  that  may  extend 
beyond  th  9  sieve  size  range  of  the  U.S. 
product  b  )cause  this  corresponds  to 
CBCC's  S6  lling  practices.  We  excluded 
from  FM\  only  those  home  market  sales 
where  the  sieve  size  ranges  are  entirely 
outside  th  s  sieve  size  range  of  the  U.S. 
sale  in  qu  jstion.  (See  Concurrence 
Memoran  ium  dated  December  29, 
1993.) 

In  addii  ion,  we  also  agree  with 
respondei  its  that  reported  silicon 
content  u  nges,  within  acceptable  ASTM 
specificat  ons,  are  adequate. 

Commi  nt  3:  Petitioners  claim  that 
both  CBO  Z  and  Minasligas  failed  to 
report  the  ir  respective  interest  expenses 
on  a  cons  )lidated  basis  for  the  purposes 
of  calcule  ting  COP  in  accordance  with 
Departmt  nt  practice.  Petitioners  argue 
that  CBC(  I's  refusal  to  provide  this 
informati  }n  prevented  the  Department 
fi-om  veri  ying  these  expenses. 
Accordin  ;ly,  petitioners  state  that  the 


Department  should  use  adverse, 
"noncooperative  BIA"  in  calculating 
interest  expense  for  CBCC.  However,  in 
the  event  that  the  Department  does  not 
use  "noncooperative  BIA,"  petitioners 
suggest  that  \he  Department  use  Solvay 
do  Brasil's  audited  financial  statements 
to  calculate  interest  expense  for  the 
purposes  of  calculating  CBCC's  COP  and 
CV.  Similarly,  petitioners  contend  that 
the  Department  should  allocate  interest 
expense  to  Minasligas'  COP  based  on 
Delp's  (Minasligas"  parent  company) 
1992  audited  financial  statements  as  a 
percentage  of  cost  of  goods  sold, 
without  allowance  for  a  short-term 
interest  income  offset. 

CBCC  argues  that  the  Department 
should  use  its  non-consolidated  income 
statement,  rather  than  the  corporate 
consolidated  figure,  to  compute  net 
interest  expense.  CBCC  claims  that  the 
advances  of  funds  from  subsidiary  to 
parent  were  the  reverse  of  those 
normally  seen  by  the  Department  and 
were  not  "interest  free".  CBCC  further 
argues  that  without  CBCC,  Solvay  do 
Brasil  would  have  had  to  borrow  funds 
in  the  commercial  market.  Thus,  CBCC 
suggests  that  the  Department  should 
increase  CBCC's  financial  receipts  by  an 
imputed  interest  on  the  interest  free 
loans  that  CBCC  made  to  its  parent. 
With  regard  to  petitioners'  allegation 
that  CBCC  refused  to  provide  the 
Department  with  Solvay  do  Brasil's 
financial  statement,  CBCC  explains  that 
the  Department  requested  an  additional 
copy  of  the  translated  financial 
statement,  previously  submitted  to  the 
Department  on  June  10, 1993,  which  the 
company  was  unable  to  provide  at 
verification. 

Minasligas  contends  that  its  financial 
statements  are  not  consolidated  with 
Delp's  statements.  Minasligas  maintains 
that  there  is  no  borrovdng  relationship 
between  Delp  and  Minasligas,  and 
further,  there  is  no  evidence  of  control 
by  Delp  over  borrowings  by  Minasligas. 
Minasligas,  therefore,  believes  it  is 
inappropriate  to  substitute  Delp's 
interest  eitpenses  for  that  of  Minasligas. 
Minasligas  asserts  that  it  correctly 
reduced  its  submitted  unconsolidated 
interest  expenses  by  various  forms  of 
short-term  financial  income,  including 
capital  gains,  exchange  rate  gains, 
discounts,  and  monetary  correction. 

DOC  Position:  We  agree  with 
petitioners  that  CBCC  and  Minasligas 
should  report  interest  expense  on  a 
consolidated  basis.  The  Department's 
position  is  that  the  cost  of  capital  is 
fungible,  therefore,  calculating  interest 
expense  based  on  consolidated 
statements  is  the  most  appropriate 
methodology. 


As  discussed  in  the  cost  verification 
report  of  CBCC,  we  noted  that  CBCC  and 
Solvay  do  Brasil  rely  on  intercompany 
interest-free  borrowing  to  meet  their 
working  capital  requirements.  In 
addition,  in  order  to  extinguish  its 
outstanding  debt,  CBCC  issued  new 
shares  of  capital  stock  to  its  parent 
company.  After  establishing  at 
verification  that  CBCC  and  Solvay  do 
Brasil  have  significant  financial 
transactions  with  each  other,  we 
requested  information  documenting 
financial  expense  at  the  Solvay  do  Brasil 
level.  Company  officials  refused  to 
provide  any  data.  Therefore,  we  have 
based  financial  expense  for  CBCC  using 
BIA.  As  BIA,  we  used  information  from 
Solvay  do  Brasil's  financial  statements 
(exhibit  B;  June  10, 1993,  questionnaire 
response).  This  percentage  was  then 
applied  to  each  month's  COM. 

In  the  case  of  Minasligas,  Delp  does 
not  consolidate  its  accounts  with 
Minasligas.  In  addition,  because  there 
are  no  significant  intercompany 
transactions  between  the  two 
companies,  we  combined  the  financial 
expenses  of  the  two  companies, 
effectively  creating  consolidated 
accounts.  Regarding  the  offset  claimed 
by  Minasligas,  the  Department  only 
allows  income  generated  fi-om 
investments  of  working  capital  which 
the  company  documents  as  short-term 
in  nature.  Minasligas  was  able  to 
substantiate  only  a  portion  of  the 
investments  to  be  snort-term; 
consequently,  we  have  allowed  only  the 
documented  portion  of  interest  income 
as  an  offset.  We  did  not  allow  an  offset 
to  Minasligas'  parent,  Delp,  for  interest 
expense  because  the  information 
required  to  substantiate  such  an 
adjustment  is  not  contained  in  the 
recoid  of  this  investigation. 

For  both  companies,  in  order  to  avoid 
overstating  financing  charges,  we 
applied  the  interest  expense  ratio  to 
each  month's  COM  calculated  on  a 
historical  basis  rather  than  amounts 
computed  under  the  replacement  cost 
basis. 

Comment  4:  Petitioners  maintain  that 
CBCC  and  Minasligas  failed  to  follow 
the  Department's  established  practice 
for  allocating  G&A  expenses.  Petitioners 
make  the  same  allegation  with  regard  to 
CBCC's  selling  expenses.  Petitioners 
claim  that  G&A  expenses  are  period 
costs  that  should  be  allocated  based  on 
the  ratio  of  total  aimual  G&A  expenses 
over  total  annual  costs  of  goods  sold. 
Selling  expenses  should  Ira  allocated 
similarly.  However,  petitioners  state 
that  CBCC  allocated  G&A  and  selling 
expenses  to  individual  products,  using 
the  ratio  of  each  separate  product's  cost 
of  goods  sold.  Minasligas  allocated  POI 


G&A  expenses  on  a  monthly  basis.  For 
purposes  of  the  final  determination, 
petitioners  believe  that  the  Department 
should  reallocate  these  expenses 
following  its  established  practice. 

CBCC  argues  that  the  Department 
should  not  use  the  ratio  of  expenses  to 
cost  of  goods  sold  as  an  estimate  of  G&A 
expenses.  CBCC  believes  that  the 
monthly  expenses  accurately  reflect,  on 
a  replacement  cost  basis,  the  expenses 
for  the  company  in  that  month  and  are 
the  most  appropriate  figures  to  use. 
CBCC  claims  that  the  petitioners  are 
urging  the  Department  to  use  a 
methodology  that  the  Court  of 
International  Trade  specifically 
invalidated  as  susceptible  to  overstating 
the  effects  of  inflation. 

Minasligas  agrees  that  G&A  expenses 
are  period  costs,  but  maintains  that  an 
annual  calculation  based  on  cost  of  sales 
is  problematic  because  the  annual  G&A 
expense  and  the  annual  cost  of  sales  are 
conglomerations  of  monthly  expenses 
which  have  not  been  adjusted  for 
inflation.  MinasUgas  believes  the 
Department  should  calculate  G&A  rates 
based  on  monthly  averages  or  a  simple 
average  G&A  rate. 

DOC  Position:  We  agree  with 
petitioners  in  part.  G&A  expenses  are 
period  expenses  which  are  normally 
measured  over  a  fiscal  year.  As  such,  the 
Department  calculates  G&A  on  an 
annual  basis.  To  calculate  G&A  for  a 
lesser  period  may  exclude  certain 
expenses,  which  is  distortive.  Therefore, 
we  recalculated  G&A  expenses  on  an 
annual  historical  basis  for  both 
companies  and,  in  i$fder  to  avoid 
overstating  G&A  expenses  and 
neutralize  hyperinilationary  effects,  we 
applied  the  G&A  ratio  to  each  month's 
COM  calculated  on  a  historical  basis. 
We  also  revised  CBCC's  reported  G&A  to 
include  a  portion  of  Solvay  do  Brasil's 
G&A.  which  CBCC  had  failed  to  include 
in  its  reported  costs.  Moreover,  we 
calculated  CBCC's  selling  expense 
portion  of  SG&A  based  on  sales  of  the 
same  class  or  kind  of  merchandise 
according  to  our  normal  practice. 

Comment  5:  Petitioners  contend  that 
the  Department  should  include  ICMS 
and  IPI  taxes  in  CBCC's  and  Minasligas' 
reported  materials  costs  in  applying  the 
Department's  sales-below-cost  test. 
Petitioners  state  that  Department 
practice  is  to  perform  the  sales-below- 
cost  test  on  a  tax-inclusive  basis,  with 
the  COP  and  home  market  prices 
containing  the  same  absolute  amount  of 
taxes.  Witfi  regard  to  CV,  petitioners 
contend  that  the  Department  has 
previously  determined  that  ICMS  and 
other  domestic  taxes  are  not  remitted  or 
refunded  upon  exportation  and 
consequently  have  to  be  included  in  CV. 


CBCC  submits  that  the  Department 
should  not  include  the  ICMS  and  IPI 
taxes  in  its  COP  and  CV  calculations. 
CBCC  states  that  the  Department 
reviewed  CBCC's  records  at  verification 
showing  that  CBCC's  payments  of  ICMS 
offset  any  amount  owed  by  virtue  of  its 
receipts  of  ICMS.  Thus.  CBdC  claims 
that  the  "cost  of  materials'"  does  not 
include  any  ICMS  or  IPI  value,  because 
CBCC  always  receives  a  tax  credit  for 
these  payments. 

Minasligas  argues  that  in  determining 
whether  home  market  sales  are  above 
the  cost  of  production,  the  Department 
must  either  include  ICMS  and  IPI  in  the 
cost  of  production  and  in  the  sales  price 
to  the  aomestic  market  or  exclude  them 
from  both  sides  to  avoid  double 
counting.  Minasligas  further  argues  that 
these  taxes  should  not  be  mcluded  in 
calculations  of  CV  because  they  are 
offset  against  the  amounts  collected 
from  the  domestic  market  sales. 

DOC  Position:  We  agree  with 
petitioners  in  part.  For  our  test  of  home 
market  sales  below  cost  we  have 
included  the  same  amount  of  domestic 
taxes  in  the  COP  and  the  domestic  sales 
prices.  However,  when  usmg  CV  as  a 
surrogate  for  home  market  prices  we 
must  determine  if  in  fact  the  entity 
under  investigation  is  able  to  recover  all 
of  the  taxes  paid  on  inputs  (raw 
materials)  from  its  domestic  sales  of 
subject  merchandise.  If  domestic  sales 
of  subject  merchandise  fuHy  recover  all 
of  the  domestic  taxes  paid  on  inputs, 
then  these  taxes  would  appropriately  be 
excluded  from  the  margin  analysis. 
However,  if  the  producer  is  not  able  to 
recover  all  input  taxes  from  its- sales  of 
subject  merchandise,  then  these  actual 
costs  must  be  refiected  in  the  CV.  (See 
Camargo  Correa  Metais,  S.A.,  v.  United 
States,  Slip  Op.  93-163,  p.  19  (August 
13, 1993). 

We  have  determined  that  CBCC"s 
domestic  sales  of  subject  merchandise 
fully  recover  all  input  taxes  incurred  to 
produce  the  subject  merchandise  sold  in 
both  the  domestic  and  export  markets. 
We  have  excluded  the  domestic  tax 
amounts  from  CV  because  the  taxes  paid 
are  offset  against  the  amounts  which  are 
collected  on  domestic  sales  which  are 
rebated  to  the  government. 

Comment  fi.Petitioners  claim  that 
CBCC  did  not  accurately  report  its 
charcoal  replacement  costs.  They 
further  argue  that  CBCC  did  not  provide 
the  Department  with  the  additional 
documentation  requested  regarding  the 
estimated  harvest  of  wood  and  other 
assumptions  used  in  the  calculation  of 
the  amortization  costs  for  charcoal 
production.  Petitioners  argue  that  by  not 
providing  this  information,  CBCC 
prevented  the  Department  from 
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verifying  the  accuracy  of  the  cost  data 
and  CBOC  did  not  comply  with 
Department  practice  in  reporting 
replacement  costs  for  company- 
produced  charcoal.  Therefore, 
petitioners  state  that  the  Department 
should  assign  a  noncooperative  BIA  rate 
to  CBCC.  Alternatively,  petitioners 
suggest  that  the  Department  adjust 
CBCC's  reported  cost  for  company- 
produced  charcoal  upward  to  the  level 
of  CBCC's  cost  for  purchasing  charcoal 
from  unrelated  suppliers. 

CBCC  argues  that  since  charcoal 
accounts  for  less  than  three  percent  of 
the  cost  of  production  of  FeSi,  use  of 
BIA  because  of  the  difficulty 
encountered  with  verifying  the  accuracy 
of  this  factor  of  production  would  be 
totally  inappropriate.  CBCC  maintains 
that  should  the  Department  make  any 
adjustments  to  the  charcoal  costs  it 
should  only  adjust  the  figures  with  the 
information  gathered  at  verification 
rather  than  disregard  the  entire 
response. 

DOC  Position:  We  agree  with 
petitioners  that  we  should  adjust 
CBCC's  charcoal  replacement  costs; 
however,  we  disagree  that  CBCC  was 
noncooperative  and  should  receive  a 
margin  based  solely  upon  BIA.  We 
discovered  errors  made  by  CBCC  in 
calculating  its  cost  of  producing 
charcoal,  a  primary  raw  material,  used 
in  the  production  of  FeSi.  CBCC 
sub.stantially  understated  its  cost  of 
producing  charcoal  by  inacciirately 
recording  the  costs  associated  with  their 
wood  forests  which  provide  the  raw 
material  needed  to  produce  charcoal. 
Therefore,  we  have  recalculated  the  cost 
of  CBCC's  production  of  charcoal.  As 
suggested  by  petitioners,  we  relied  upon 
the  actual  weighted-average  monthly 
cost  CBCC  was  charged  by  unrelated 
vendors. 

Comment  7:  Petitioners  claim  that 
CBCC  incorrectly  accelerated  the 
depreciation  on  a  particular  furnace  by 
five  years.  The  result  was  a 
disproportionate  allocation  of  costs  to 
products  manufactured  during  the  first 
five  years  the  furnace  was  put  into 
service,  as  opposed  to  the  second  five 
years,  when  no  depreciation  was 
reported.  Petitioners  contend  that  the 
accelerated  depreciation  for  this  furnace 
was  an  abnormal  event  since  CBCC 
returned  to  its  normal  ten-year  useful 
life  for  furnace  depreciation  following 
the  period  of  accelerated  depreciation. 
Petitioners  further  argue  that  the 
Department  has  expUcitly  rejected  the 
accelerated  depreciation  of  assets  where 
such  accelerated  depreciation  was  not 
based  on  the  useful  life  of  the  assets. 
Accordingly,  petitioners  believe  that  the 
depreciation  charges  for  this  furnace 


should  be  recalculated  to  reflect  the 
compai  y's  normal  ten-year  useful  life 
for  furnace  depreciation. 

DOC  Position:  We  agree  with 
petitioiiers.  We  have  recalculated 
depreciation  expense  for  this  furnace  to 
reflect  tpe  amounts  which  would  have 
been  recorded  based  upon  CBCC's 
normal  ten  year  amortization  period 
since  it  |is  CBCC's  normal  practice  to 
employja  ten  year  useful  life  in 
calculating  furnace  depreciation 
charges! 

Comment  8:  Petitioners  state  that 
CBCC  failed  to  accurately  allocate 
furnace  depreciation  to  FeSi  based  on 
the  pen  entage  of  total  furnace  capacity 
devotee  to  FeSi  production. 
Accord  ngly,  for  purposes  of  the  final 
determi  nation,  petitioners  contend  that 
the  Dep  irtment  should  increase 
depreci  ition  allocated  to  FeSi 
produd  ion  for  each  month  of  the  POL 

CBCC  contends  that  it  would  be 
improp  ir  for  the  Department  to  allocate 
all  of  CBCC's  depreciation  expenses  on 
all  fumi  ices  to  FeSi  production. 
Althou(  h  theoretically,  any  one  furnace 
could  b  I  used  to  produce  any  of  the 
product  i  that  CBCC  sells,  this  does  not 
make  thje  furnaces  fungible.  The 
Departiaent's  determination  should  not 
be  based  on  what  could  theoretically  be 
produced  in  a  furnace,  but  rather  what 
was  actially  produced  in  each  furnace. 
Regardless,  if  the  Department  considers 
the  fum  aces  fungible,  this  would  result 
in  a  low  ering  of  CBCC's  depreciation 
expense  as  furnaces  one  through  six  are 
fully  de  }reciated. 

DOC ,  Position:  We  agree  with  CBCC. 
Its  meth  odology  of  matching  furnace 
depreci.  ition  with  the  product  actually 
product  d  in  each  furnace  is  an 
acceptable  methodology.  Accordingly, 
no  adjustment  has  been  made  for  the 
final  determination. 

Cominent  9:  Petitioners  claim  that  at 
verifica  ion  CBCC's  reported 
consum  Dtion  and  cost  of  electricity 
attributi  d  to  FeSi  were  imderstated  for 
October  1992.  Therefore,  petitioners 
believe  hat  the  Department  should 
increase  these  costs  for  each  month  of 
thePOI 

CBCC  maintains  that  the  Department 
verified  that  only  the  month  of  October 
contained  an  error  of  5.7  percent  with 
respect  o  the  electricity  consumption 
and  cos  ;  such  error  was  incurred  in 
transfer  ing  expenses  fi-om  one  cost 
report  to  another.  Thus,  CBCC  concedes 
only  that  the  Department  should  adjust 
its  Octo  )er.  1992.  electricity 
consum  )tion  and  cost  by  5.7  percent, 
rather  t  an  making  monthly 
adjustm  snts. 

DOC  Position:  We  agree  with  CBCC. 
At  verif  cation  we  established  that  this 


was  an  isolated  error  and  not  a 
methodological  problem.  Accordingly, 
we  have  corrected  the  reported 
electrical  consumption  and  cost  for 
October  1992.  only. 

Comment  10:  Petitioners  state  that 
CBCC  failed  to  properly  calculate 
inventory  holding  gains/losses. 
Petitioners  argue  that  CBCC  reported  its 
input  and  finished  product  inventories 
on  a  first  in  first  out  (FIFO)  basis,  which 
is  contrary  to  Department  prac'.ice. 
Furthermore,  petitioners  claim  that 
CBCC  provided  no  inventory  holding 
gain/loss  calculations  for  iron  ore. 
Accordingly,  petitioners  believe  that  the 
reported  values  cannot  be  relied  on  for 
purposes  of  the  final  determination  and 
the  Department  should  apply  BIA. 

CBCC  maintains  that  it  provided 
inventory  gain/loss  information 
according  to  the  Department's 
methodology  used  in  the  Final 
Determination  Of  Sales  At  Less  Than 
Fair  Value,  Silicon  Metal  from  Brazil,  56 
FR  26977,  June  12. 1991,  where  the 
Department  rejected  CBCC's  cost 
accounting  method  used  in  the  normal 
course  of  business,  stating  that  it  did  not 
properly  reflect  the  effects  of  inflation 
and  used  a  FIFO  basis  to  make  the 
calculation. 

With  respect  to  the  inventory  holding 
gain/loss  calculation  for  iron  ore.  the 
Department  verified  that  CBCC 
maintains  no  more  than  its  immediate 
requirements  in  inventory.  Thus,  CBCC 
submitted  no  inventofy  holding  gain/ 
loss  information  on  this  raw  material 
because  there  is  none.  CBCC's  monthly 
purchase  of  iron  ore  is  consumed  during 
that  month. 

DOC  Position:  We  agree  with 
respondent.  In  reporting  on  a  FIFO 
basis,  CBCC  followed  prescribed 
Department  practice.  "The  Department 
verified  that  CBCC  had  no  gain  or  loss 
on  the  iron  ore  because  it  completely 
consumed  its  purchases  in  the  same 
month  as  production. 

Comment  11:  Petitioners  argue  that 
Minasligas'  U.S.  sales  of  slag  during  the 
POI  are  within  the  scope  of  this 
investigation.  Petitioners  base  their 
argument  on  the  petition's  scope 
language,  which  they  claim  does  not 
specifically  exclude  slag  of  the  chemical 
composition  tliat  Minasligas  sold  to  the 
United  States  during  the  POI. 
Petitioners  further  argue  that  even  if  the 
slag  were  not  covered  by  the  product 
description  in  the  petition,  it  is  within 
the  scope  under  the  criteria  outlined  in 
Diversified  Products  Corporation  v. 
U.S..  572  F.  Supp.  883  (CIT  1983) 
("Diversified  Products")  criteria. 

Conversely,  Minasligas  states  that  its 
U.S.  sales  of  slag  are  not  covered  by  the 
scope  of  this  investigation.  Minasligas 
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bases  its  argument  on  chemical  analysis 
certificates  provided  at  verification, 
which  list  chemical  compositions  which 
Minasligas  claims  are  sufficient  to 
exclude  the  slag  sales  from  the  scope  of 
the  investigation.  Specifically, 
Minasligas  argues  tnat,  according  to  the 
petition,  the  high  levels  of  oxygen  and 
calcium  oxide  present  in  these  slag  sales 
places  them  outside  the  scope  of  the 
investigation. 

DOC  Position:  We  agree  that 
ferrosilicon  in  the  form  of  slag  can  be 
included  within  the  scope  of 
investigation  if  it  generally  meets  the 
chemical  content  definition  contained 
in  the  scope  of  this  investigation  and  if 
it  is  capable  of  being  used  as  FeSi.  (See 
Scope  of  Investigation.) 

With  regard  to  the  two  U.S.  sales  of 
FeSi  slag  made  by  Minasligas,  we 
determine  that  these  sales  are  within  the 
scope  of  the  investigation  based  on 
information  on  the  record  indicating 
that  the  slag  in  question  can  be  used  as 
FeSi.  Since  we  do  not  have  actual  price 
or  cost  data  for  these  two  sales,  we  will 
assign  an  average  of  all  margins 
calculated  for  Minasligas'  sales  for 
which  we  have  price  and  cost  data. 

Comment  12;  Petitioners  argue  that 
Minasligas  failed  to  provide  complete 
cost  information  requested  by  the 
Department  in  conjunction  with  a 
previously  unreported  sale.  Thus, 
petitioners  argue  that  the  Department 
should  assign  a  "noncooperative"  BIA 
margin  for  that  U.S.  sale. 

Minasligas  maintains  that  it  provided 
all  necessary  information  relating  to  this 
sale. 

DOC  Position:  Since  we  used  a  price- 
to-price  comparison  for  this  sale, 
petitioners'  points  are  moot. 

Comment  13:  Minasligas  contends 
that  the  sale  dates  for  certain  U.S.  sales 
falls  outside  the  POI.  Thus,  Minasligas 
claims  these  sales  should  be  excluded 
from  this  investigation. 

DOC Position:\We  agree  with 
respondent.  Based  on  the  sale  dates 
reported  and  verified,  these  sales  are 
outside  the  POI  and  are  not  included  in 
our  margin  calculation. 

Comment  14:  Petitioners  claim  that 
Minasligas  inappropriately  allocated  its 
labor  and  overhead  costs  between 
subject  and  non-subject  merchandise 
based  on  number  of  furnaces,  rather 
than  actual  production  during  the  POI. 
Therefore,  petitioners  request  that  the 
Department  adjust  Minasligas' 
submitted  costs  accordingly. 

DOC  Position:  We  agree  with 
petitioners  that  number  of  furnaces  is 
not  an  adequate  basis  for  allocating 
labor  or  other  fabrication  costs.  Number 
of  furnaces  is  an  arbitrary  measure, 
which  does  not  necessarily  reflect  the 


actual  level  of  labor  and  overhead 
expended  in  the  production  of  the 
subject  merchandise.  In  the  instant  case, 
output  tons  is  a  more  accurate  allocation 
basis.  Therefore,  we  have  revised  the 
submitted  costs  to  reflect  an  allocation 
based  on  actual  production  units. 

Comment  15:  Petitioners  argue  that 
Italmagnesio  failed  to  cooperate  with 
the  Department  by  withdrawing  from 
the  investigation  and  should  receive  the 
highest,  most  adverse  BIA  rate  on  the 
record.  Petitioners  further  argue  that 
BIA  includes  the  rates  alleged  in  the 
petition,  as  corrected  for  clerical  errors, 
and  the  rates  alleged  in  petitioners' 
amended  allegation  of  sales  below  cost 
for  Italmagnesio.  Petitioners  disagree 
with  the  Department's  decision  in  the 
preliminary  determination  which 
rejected  the  revised  margin  calculations 
in  petitioners'  amended  sales-below- 
cost  allegation  as  a  source  of  BIA;  the 
Department  rejected  the  revisions  on  the 
grounds  that  petitioners  based  the 
revisions  on  information  submitted  by 
Italmagnesio.  Petitioners  state  that  their 
amended  allegation  relied  not  on 
financial  statements  submitted  by 
Italmagnesio  but  on  identical  financial 
istatements  that  petitioners  had  obtained 
independently  prior  to  the  date  of 
Italmagnesio's  submission  of  the 
information.  In  addition,  petitioners 
assert  that  Italmagnesio  withdrew  from 
the  investigation  after  the  Department 
indicated  in  the  preliminary 
determination  that  it  would  not  use  the 
higher  rates  in  petitioners'  amended 
allegation  as  BIA.  Therefore,  petitioners 
maintain  that  not  using  the  amended 
allegation  as  BIA  would  allow 
Italmagnesio  to  control  the  outcome  of 
the  investigation. 

DOC  Position:  For  this  final 
determination,  we  assigned 
Italmagnesio  a  margin  in  accordance 
with  the  two-tiered  BIA  methodology 
under  which  the  Department  imposes 
the  most  adverse  rate  upon  those 
respondents  who  refuse  to  cooperate  or 
otherwise  significantly  impede  the 
proceeding.  In  our  BIA  margin  analysis, 
we  utilized  information  contained  in 
petitioners'  amended  COP  allegation  for 
Italmagnesio.  Although  Department 
poUcy  does  not  allow  petitioners  to  use 
questionnaire  responses  in  a  piece-meal 
manner  in  order  to  increase  margins  in 
the  petition  that  may  later  be  used  as 
BIA.  our  analysis  revealed  that 
petitioners  had  access  to  Italmagnesio's 
financial  statements  prior  to  the 
submission  of  this  information  on  the 
record  by  Italmagnesio. 


Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  continue  to 
retroactively  suspend  liquidation  of  all 
entries  of  FeSi  from  Italmagnesio. 
Retroactive  suspension  applies  to 
entries  of  FeSi,  that  are  entered,  or 
withdrawn  ftxim  warehouse,  for 
consumption  on  or  after  May  18,  1993, 
which  is  the  date  90  days  prior  to  the 
date  of  the  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  We  are  also  directing 
the  Customs  Service  to  terminate  the 
retroactive  suspension  of  liquidation 
with  regard  to  CBCC,  and  "All  Other 
Exporters"  entered,  or  withdrawn  from 
warehouse,  for  consumption  between 
May  18, 1993,  and  August  16. 1993, 
which  is  the  date  of  our  preliminary 
determination,  and  to  release  any  bond 
or  other  security,  and  refund  any  cash 
deposit  with  respect  to  these  entries 
during  that  period  in  accordance  with 
section  735(c)(3).  For  CBCC  and  "All 
Other  Exporters",  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  FeSi  from  Brazil,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  16, 
1993.  Finally,  since  the  Department 
finds  that  no  final  dumpinj^  margin 
exists  with  respect  to  Minasligas,  we  are 
directing  the  Customs  Service  to 
terminate  the  suspension  of  liquidation 
for  entries  of  FeSi  fi'om  Minasligas.  and 
to  release  any  bond  or  other  security, 
and  refund  any  cash  deposit  with 
respect  to  these  entries  from  Minasligas 
in  accordance  with  section  735(c)(2)  of 
the  statute.  However,  if  the  Department 
has  reasonable  cause  to  believe  or 
suspect  at  any  time  during  the  existence 
of  the  antidumping  duty  order  that 
Minasligas  has  sold  or  is  likely  to  sell 
the  subject  merchandise  to  the  United 
States  at  less  than  its  foreign  market 
value,  then  the  Department  may 
institute  an  administrative  review  of 
Minasligas  under  section  751  of  the 
Tariff  Act  of  1930,  as  amended. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  margin  amount  by 
which  the  FMV  of  the  subject 
merchandise  exceeds  the  USP  as  showTi 
below. 


Mamifacturer/pro- 
ducer/exporler 

Margin 
percent 

Critical 

ar- 

cum- 

starKBS 

Italmagnesio  S.A. 
Industria  e 
Comercio. 

88  86 

Yes. 
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Critical 

Manufacturer/pro- 

Margin 

cir- 

ducer/exporter 

percent 

cum- 
stances 

Cofnpanhia  Braslleira 

2.23 

No. 

CartHjrelo  de 

Calcio. 

Companhla 

0.00 

No. 

Ferroligas  Minas 

Gerais. 

All  others    

45.55 

No. 

;  resi  lit 


Asa 
Departmerit 
detenninei  I 
duties 
the  Unitec 
foreign 
parties 
prelim 
EFFECTIVE 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  pjirties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(b)(2). 

Dated:  December  29, 1993. 
Ba.rbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  94-281  Filed  1-5-94;  8:45  am) 

BILLING  CODE  3S10-OS-^ 


[A-58»-7021 

Certain  Stainless  Steel  Butt-Weid  Pipe 
and  Tube  Fittings  From  Japan, 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Intemationd  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioner,  Flowline  Division  of 
Markovitz  Enterprises,  Inc.  (Flowline), 
the  Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  butt-weld  pipe  and  tube 
fittings  (SSPFs)  from  Japan.  The  review 
covers  one  manufacturer/exporter, 
Benkan  Corporation  (Benkan),  and 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  from 
March  1, 1992,  through  February  28, 
1993.  The  review  indicates  the  existence 
r.f  dumping  margins  for  the  period. 


linaiyr 


FOR 

David 

Office  of 

Intematio4al 

U.S. 

Washingt 

482-5254. 


Backgroui  d 

OnManih 
published 
Request  ai 
FR  135C3) 
order  on 
9787).  On 
requested 
Departmei^t 
6, 1993 
period  MaMi 
28, 1993. 
conductec 
with  section 
1930,  as 


of  the  review,  the 
has  prehminarily 
to  assess  antidumping 
il  to  the  difference  between 
States  price  (USP)  and 
matket  value  (FMV).  Interested 
areiinvited  to  comment  on  these 
results. 
>ATE:  January  6, 1994. 
FURTH  m  INFORMATION  CONTACT: 
Gen  Dvese  or  Michael  Heaney, 
A  ntidumping  Compliance. 
"  Trade  Administration, 
Department  of  Commerce, 

,  DC  20230;  telephone  (202) 


an, 


SUPPI.EMEr  TARY  INFORMATION: 


12, 1993,  the  Department 
a  notice  of  "Opportunity  to 
Administrative  Review"  (58 
of  the  antidumping  duty 
S  sPFs  from  Japan  (53  FR 
^arch  29. 1993.  Flowline 
m  administrative  review.  The 
initiated  the  review  on  May 
FR  26960).  covering  the 
1, 1992,  through  February 
'  "he  Department  has  now 
this  review  in  accordance 
751  ofthe  Tariff  Act  of 
aiiended  (the  Act). 


Scope  oft  le  Review 

The  products  covered  by  this  review 
include  calain  stainless  steel  butt-weld 
pipe  and  t  abe  fittings.  These  fittings  are 
used  in  pi  }ing  systems  for  chemical 
plants,  ph  irmaceutical  plants,  food 
processin(  facilities,  waste  treatment 
facilities,  i  lemiconductor  equipment 
appUcatio  is,  nuclear  power  plants,  and 
other  area  t. 

This  me  rchandise  is  currently 
classifiabl  3  under  the  Harmonized  Tariff 
Schedules  (HTS)  item  number 
7307.23.0  100.  The  HTS  item  number  is 
provided  or  convenience  and  Customs 
purposes.  The  written  product 
descriptio  ti  remains  dispositive. 

This  re\  iew  covers  sales  and  entries 
by  Benkai  of  the  subject  merchandise 
during  th<  period  March  1. 1992, 
through  F  ibruary  28. 1993. 

Such  or  S  milar  Comparisons 

For  Ber  can,  pxirsuant  to  section 
771(16)  o  the  Act.  the  Department 
establishe  i  the  following  criteria  for 
matching  Bales  in  the  home  and  U.S. 
markets:  Type  of  fitting,  seam  condition, 
steel  mate  rial  grade,  unit  product  weight 
within  10  percent,  nominal  pipe  size, 
and  wall  I  lickness.  An  identical  pipe  is 
one  that  n  latches  all  of  these  criteria.  A 
similar  pi  >e  is  one  that  has  one  or  more 
difference  s  in  these  discrete  criteria 


from  the  U.S.  fitting  other  than  the  tjrpe 
of  fitting,  seam  condition,  and  unit 
product  weight  within  10  percent.  The 
10  percent  variance  in  unit  product 
weight  reflects  our  prior  practice  in  this 
case  which  was  based  upon  allowable 
deviations  between  Japanese  and  U.S. 
industry  standards.  The  Department 
established  this  hierarchy  of  criteria 
after  soliciting  comments  from  Flowline 
and  Benkan  at  the  beginning  of  the 
1992-1993  review  period.  Both 
Flowline  and  Benkan  agreed  on  the 
criteria  and  their  hierarchy. 

United  States  Price 

In  calculating  USP,  the  Department 
used  purchase  price,  as  defined  in 
section  772(b)  of  the  Act.  because  the 
merchandise  was  sold  to  an  unrelated 
purchaser  in  the  United  States  prior  to 
its  importation  and  exporter's  sales 
price  was  not  indicated  by  other 
circumstances.  The  Department  based 
USP  on  the  packed,  delivered  price  to 
those  unrelated  purchasers. 

The  Department  has  determined  that 
the  date  of  sale  for  this  merchandise  is 
the  invoice  date  because  the  invoice 
always  sets  forth  agreed  prices  and 
quantities  and  represents  the  first 
transactional  document  which 
systematically  records  agreed  prices. 
The  Department  made  deductions, 
where  appropriate,  for  foreign  inland 
freight.  U.S.  inland  freight,  U.S.  duties. 
U.S.  brokerage  fees,  ocean  freight, 
marine  insurance,  foreign  brokerage 
fees,  and  discounts. 

On  October  7, 1993,  the  United  States 
Court  of  International  Trade  (CTT),  in 
Federal-Mogul  Corporation  and  The 
Torrington  Company  v.  United  States. 
Slip  Op.  93-194  (Crr.  October  7, 1993). 
rejected  the  Department's  methodology 
for  calculating  an  addition  to  USP  imder 
section  772(d)(1)(C)  ofthe  Act  to 
account  for  taxes  that  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market.  The  OT  held  that  the 
addition  to  USP  under  section 
772(d)(1)(C)  ofthe  Act  should  be  the 
result  of  appljring  the  foreign  market  tax 
rate  to  the  price  of  the  United  States 
merchandise  at  the  same  point  in  tlie 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  the  foreign 
market  sales.  Federal-Mogul,  Slip  Op. 
93-194  at  12. 

The  Department  has  changed  its 
methodology  in  accordance  with  the 
Federal-Mogul  decision.  The 
Department  will  add  to  USP  the  result 
of  multiplying  the  foreign  market  tax 
rate  by  the  price  of  the  merchandise 
sold  in  the  United  States  at  the  same 
point  in  the  chain  of  commerce  that  the 
foreign  market  tax  was  applied  to 
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foreign  market  sales.  The  Department 
will  also  adjust  the  USP  tax  adjustments 
and  the  amount  of  tax  included  in  FMV. 
These  adjustments  will  deduct  the 
portions  ofthe  foreign  market  tax  and 
the  USP  tax  adjustment  that  are  the 
result  of  expenses  that  are  included  in 
the  foreign  market  price  used  to 
calculate  foreign  market  tax  and  are 
included  in  the  United  States 
merchandise  price  used  to  calculate  the 
USP  tax  adjustment  and  that  are  later 
deducted  to  calculate  FMV  and  USP. 
These  adjustments  to  the  amount  of  the 
foreign  market  tax  and  the  USP  tax 
adjustment  are  necessary  to  prevent  our 
new  methodology  for  calculating  the 
USP  tax  adjustment  from  creating 
antidumping  duty  margins  where  no 
margins  would  exist  if  no  taxes  were 
levied  upon  foreign  market  sales. 

This  margin  creation  effect  is  due  to 
the  fact  that  the  bases  for  calculating 
both  the  amount  of  tax  included  in  the 
price  ofthe  foreign  market  merchandise 
and  the  amount  of  the  USP  tax 
adjustment  include  many  expenses  that 
are  later  deducted  when  calculating 
USP  and  FMV.  After  these  deductions 
are  made,  the  amo\mt  of  tax  included  in 
FMV  and  the  USP  tax  adjustment  still 
reflects  the  amounts  of  these  expenses. 
Thus,  a  margin  may  be  created  that  is 
not  dependent  upon  a  difference 
between  USP  and  FMV,  but  is  the  result 
ofthe  price  ofthe  United  States 
merchandise  containing  more  expenses 
than  the  price  ofthe  foreign  market 
merchandise.  The  Department's  policy 
to  avoid  the  margin  creation  effect  is  in 
accordance  with  the  United  States  Court 
of  Appeals'  holding  that  the  appUcation 
of  the  USP  tax  adjustment  under  section 
772(d)(1)(C)  ofthe  Act  should  not  create 
an  antidumping  duty  margin  if  pre-tax 
FMV  does  not  exceed  USP.  Zenith 
Electronics  Corp.  v.  United  States.  988 
F.2d  1573, 1581  (Fed.  Cir.  1993).  In 
addition,  the  OT  has  specifically  held 
that  an  adjustment  should  be  made  to 
mitigate  the  impact  of  expenses  that  are 
deducted  from  FMV  and  USP  upon  the 
USP  tax.adjustment  and  the  amount  of 
tax  included  in  FMV.  Daewoo 
Electronics  Co..  Ltd.  v.  United  States, 
760  F.  Supp.  200,  208  (CIT,  1991). 
However,  the  mechanics  ofthe 
IDepartment's  adjustments  to  the  USP 
tax  adjustment  and  the  foreign  market 
tax  amount  as  described  above  are  not 
identical  to  those  suggested  in  Daewoo. 

Foreign  Market  Value 

In  calculating  FMV,  we  used  home 
market  price,  as  defined  in  section 
773(a)  ofthe  Act.  Home  market  price 
was  based  on  a  packed,  delivered  price 
to  unrelated  purchasers  in  the  home 
market.  In  accordance  with  section 


353.45  of  the  Department's  regulations, 
the  Department  has  excluded  sales  to 
related  parties  because  the  respondent 
has  failed  to  provide  sufficient  evidence 
to  support  its  claim  that  sales  to  related 
parties  were  at  arm's-length.  The 
Department  made  adjustments,  where 
applicable,  for  inland  freight,  discounts, 
rebates,  and  for  differences  in  packing 
material,  packing  labor,  and  credit. 

The  Department  also  made  an 
adjustment  to  FMV  for  imputed 
consumption  taxes  in  accordance  with 
the  aforementioned  Federal-Mogul 
decision. 

Additionally,  where  similar  home 
market  sales  were  used  due  to  the 
absence  of  an  identical  sale,  we  made  a 
difference-in-merchandise  adjustment. 
The  Department  based  the  difference-in- 
merchandise  adjustment  on  differences 
in  steel  pipe  materials  cost  between  U.S. 
and  home  market  merchandise  (see  the 
Department's  preliminary  analysis 
memo  dated  December  29, 1993).  When 
there  were  no  contemporaneous  such  or 
similar  sales,  we  based  FMV  on 
constructed  value.  Constructed  value 
data  for  specific  models  was  provided 
by  Benkan  at  the  request  of  the 
Diepartment.  Benkan  did  not  provide 
constructed  value  information  for  two 
models  as  requested  by  the  Department. 
For  tliese  preliminary  results  the 
Department  has  applied  to  applicable 
sales  of  these  two  models  an 
antidumping  duty  margin  of  8.05967 
percent  which  is  the  weighted  average 
margin  for  sales  of  SSPFs  by  Benkan  for 
this  review.  The  Department  will 
request  for  the  final  results  of  this 
review  that  Benkan  provide  constructed 
value  data  for  these  two  models. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV.  the  Department  preliminarily 
determines  that  a  margin  of  8.06  percent 
exists  for  Benkan  for  the  period  March 
1. 1992.  through  February  28. 1993. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Case  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  hmited  to  the  issues  raised 
in  the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  the 


results  of  its  analysis  of  any  such 
vkTitten  comments  or  hearing. 

The  Department  shall  determine,  and 
U.S.  Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs. 

Furthermore,  the  followmg  deposit 
requirements  will  be  effective  for  all 
shipments  ofthe  subject  merchandise, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  ofthe  final  re.su  Its  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  ofthe  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  rate  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
review  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  results  of 
review,  earlier  reviews,  or  the  original 
investigation,  whichever  is  the  most 
recent;  and  (4)  the  "all  others"  rate  will 
be  49.31  percent,  as  explained  below. 

On  May  25. 1993.  the  CIT.  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
v.  United  States,  Slip  Op.  93-83. 
decided  that  once  an  "all  others'"  rate  is 
established  for  a  company  it  can  only  be 
changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  Accordingly,  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters, 
who  are  not  covered  in  this  or  prior 
administrative  reviews  and  who  are 
unrelated  to  the  reviewed  firms  or  any 
previously  reviewed  firm,  will  be  the 
"all  others"  rate  established  in  the 
original  LTFV  investigation  which  is 
49.31  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 


publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CTR  353.22. 

Dated:  December  29, 1993. 
BariMn  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  94-280  Filed  1-5-94;  8:45  am] 
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United  State»^nada  PrM-Trad« 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Stay  of  Panel  Reviews 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Ck)mmerce. 
ACTION:  Notice  of  stay  of  panel  reviews 
of  the  final  determination  made  by  the 
International  Trade  Administration 
respecting  certain  cold-rolled  carbon 
steel  flat  products  from  Canada  (USA- 
93-1904-01)  and  certain  hot-rolled 
carbon  steel  flat  products  from  Canada 
(USA-93-1904-02). 

SUMMARY:  This  notice  is  effective 
December  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 

Background 

The  panel  issued  an  order  and 
memorandum  on  December  23, 1993,  as 
follows:  "These  are  appeals  from  two 
affirmative  final  dumping 
determinations  issued  by  the 
International  Trade  Administration  of 
the  Department  of  Commerce  (TTA) 
involving,  respectively,  cold-and-hot 
rolled  carbon  steel  flat  products 
imported  into  the  United  States  from 
Canada.  The  International  Trade 
Commission  (ITC)  rendered  final 
negative  determinations  in  both  cases 
on  the  issue  of  material  injury;  these 
negative  injury  determinations  have 


been  a  ipealed  to  the  Court  of 
Intemabonal  Trade  (OT). 

The  ITA  has  moved  in  each  case  to 
stay  th«  proceedings  before  this  panel 
pending  final  resolution  of  the  injury 
question  now  before  the  OT.  The  ITA 
argues  that  imtil  such  final  judicial 
action  tn  unconstitutional  exercise  of 
power  for  this  panel  to  proceed.  Four 
complaining  parties  in  each  case 
(respondents  oelow)  support  the 
issuanae  of  the  requested  stay.  The 
complaining  U.S.  domestic  interests 
(who  a|so  appeal  here,  claiming  that  the 
dumpiBg  margins  found  by  ITA  are  too 
low)  have  taken  no  position  on  the  ITA 
motioni  The  Government  of  Canada 
takes  no  position  on  the  ITA  motion  in 
No.  01  end  consent  to  issuance  of  a  stay 
in  No.  t2  but  does  not  endorse  the  ITA's 
constitutional  argument  in  either  case. 

In  thi  cold-rolled  case  (No.  01),  a  fifth 
complaining  respondent,  Sidbec-Dosco, 
Inc.  (SDI),  opposes  the  ITA  motion  and 
itself  moves  for  a  stay,  which  it  would 
seek  tolhave  lifted  in  the  event  the  OT 
remands  the  injury  issue  to  the  ITC  for 
further  proceedings.  SDI  regards  the 
Panel  as  having  power  to  go  forward 
Mdth  this  proceeding,  whether  or  not 
there  hks  been  a  final  resolution  of  the 
injury  question  elsewhere. 

At  thb  present  juncture,  no  party 
contends  either  that  we  cannot  or 
shouldpot  grant  a  stay.  It  is  evident  that 
if  the  rtC's  negative  determination  is 
affirmed  by  the  courts  any  effort 
expended  here  will  have  been  wasted. 
We  agree  with  all  the  parties  who  have 
addressed  the  point  that,  in  these 
circum  itances,  considerations  of 
econon  ly  and  efficiency  should 
predoa  inate.  We  do  not  regard  the 
procedural  timetable  laid  down  in  the 
Free  Trade  Agreement  and  the 
implementing  measures  as  a 
jurisdiqtional  limitation.  Accordingly, 
we  grai^t  a  stay  in  each  case,  subject  to 
further  consideration  on  motion  by  any 
party  or  by  the  Panel  if  and  when 
circumstances  warrant,  and  terminating 
in  eacl^case  at  the  latest  upon  the 
conclulion  of  the  proceedings  for 
review  of  the'corresponding  injury 
determination.  In  staying  these 
proceedings,  we  express  no  opinion  as 
to  the  itierits  of  the  constitutional 
argumnt  advanced  by  ITA.  Leave  is 
granted  to  any  party  to  move  later  to  Uft 
the  stay  if  and  when  they  regard  the 
circumstances  as  propitious. 

Dated!  December  30, 1993. 

lames  rL  Holbeiii, 

United  States  Secretary.  FTA  Binational 
Secretahat 

[FR  Doc  94-284  Piled  1-5-94;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Site  Selection  Process  for  Proposed 
East  Coast  Florida  National  Estuarine 
Research  Reserve;  Meeting 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration,  [XX. 
ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  The  Office  of  Ocean  and 
Coastal  Resource  Management 
announces  a  public  meeting  on  the 
proposed  East  Coast  Florida  National 
Estuarine  Research  Reserve. 

This  meeting  will  be  conducted 
pursuant  to  section  315  of  the  Coastal 
Zone  Management  Act  of  1972,  (CZMA) 
as  amended.  The  CZMA  requires  the 
conduct  of  at  least  one  public  meeting 
by  the  State  during  the  site  selection 
process.  This  meeting  must  be  held  in 
the  vicinity  of  the  proposed  site.  The 
State  of  Florida,  £>epartment  of 
Environmental  Protection  has  selected 
the  Guana,  Tolomato  and  Matanzas 
River  area  in  St.  Johns  and  Flagler 
Coimties  for  consideration  for 
nomination  as  a  National  Estuarine 
Research  Reserve.  The  Public  Meeting 
will  be  held  on  Thursday,  January  20, 
1994,  at  the  St.  Johns  County 
Auditorium,  4020  Lewis  Speedway,  St. 
Augustine,  Florida  beginning  at  7  p.m. 
A  copy  of  the  agenda  may  be  obtained 
by  contacting  Mr.  Danny  Riley  or  Mr. 
Larry  Nail  at  (404)  488-3456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jime  Cradick,  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA, 
1305  East- West  Highway,  12th  floor. 
Silver  Spring,  Maryland  20910,  (301) 
713-3133. 

(Federal  Domestic  Assistance  Catalog  11.429 
Coastal  Zone  Management  Program 
Administration) 

Dated:  December  23, 1993. 

W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(FR  Doc  94-260  Filed  1-5-94;  8:45  am) 
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[I.D.  1230931] 

New  England  nshery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  public  meeting  on  January  12-13. 
1994.  at  the  King's  Grant  Inn,  Route  128 
at  Trask  Lane,  Danvers.  MA;  telephone: 
(508) 774-6800. 

The  meeting  will  begin  at  1:30  p.m. 
on  January  12  with  introductions  and 
announcements.  The  Lobster  Oversight 
Committee  Chair  will  provide  an  update 
on  events  that  have  taken  place 
subsequent  to  the  submission  of 
Amendment  No.  5  to  the  American 
Lobster  Fishery  Management  Plan 
(FMP)  to  the  Secretary  of  Commerce. 
NMFS  will  present  details  of  their  new 
fisheries  data  collection  program,  and 
participate  in  a  que.stion-and-answer 
session  with  both  the  Council  and 
public.  If  time  allows,  the  Council 
Chairman,  Council  Executive  Director. 
NMFS  Regional  Director,  Northeast 
Fisheries  Center  liaison.  Mid-Atlantic 
Fishery  Management  Coimcil  liaison, 
and  representatives  from  the  Coast 
Guard,  Fish  and  Wildlife  Service,  and 
the  Atlantic  States  Marine  Fisheries 
Commission  will  provide  reports. 

On  January  13,  the  meeting  will  begin 
at  8:30  a.m.  with  a  discussion  of 
haddock  management.  A  representative 
of  the  Canadian  Department  of  Fisheries 
and  Oceans  will  report  to  the  Coimcil 
on  Canada's  aftions  to  manage 
groundfish,  and  haddock  in  particular. 
The  Groundfish  Plan  Development 
Team  will  report  on  its  meeting  held  in 
early  January.  During  the  afternoon 
session,  the  Marine  Mammal  Committee 
will  report  on  the  use  of  time/area 
closures  to  reduce  the  bycatch  of  harbor 
porpoise  in  the  Gulf  of  Maine.  This  will 
be  followed  by  a  status  report  on 
Atlantic  Sea  Scallops  and  the 
implementation  of  Amendment  No.  4  to 
the  FMP  for  Atlantic  Sea  Scallops.  Any 
other  outstanding  business,  including 
reports  from  the  previous  day.  will  be 
addressed  before  the  meeting  adjourns 
on  Thursday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 

Dated:  January  3, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-261  Filed  1-5-94;  8:45  am] 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOi^  A.  Commerce. 


ACTION:  Notice  of  receipt  of  appUcation 
for  an  incidental  take  permit  (P503L). 

Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game  (IDFG) 
has  applied  in  due  form  for  a  permit  to 
take  listed  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

The  applicant  requests  authorization 
to  continue  its  anadromous  fish 
mitigation  program  funded  by  Idaho 
Power  Company.  The  program  includes 
four  hatcheries,  the  operation  of  which 
was  authorized  in  1993  through  Permit 
832.  The  activities  included  in  this 
application  are:  (1)  Release  of  hatchery 
steelhead  smolts  in  the  Snake  and 
Salmon  Rivers:  (2)  adult  hatchery 
steelhead  broodstock  collection  in  the 
Snake  and  upper  Salmon  Rivers;  (3) 
release  of  hatchery  spring  chinook 
smolts  in  the  Snake  and  lower  Salmon 
Rivers;  (4)  adult  hatchery  spring 
chinook  broodstock  collection  in  the 
Snake  and  lower  Salmon  Rivers,  and  (5) 
adult  natural  summer  chinook  trap  and 
transport  in  the  lower  Salmon  River. 
IDFG  is  requesting  authorization  for  a 
period  of  five  years,  through  1998. 

The  proposed  activities  may 
incidentally  affect  endangered  Snake 
River  sockeye  salmon  [Oncorhynchus 
nerka),  threatened  Snake  River  spring/ 
summer  chinook  salmon  (O. 
tshawytscha),  and  threatened  Snake 
River  fall  chinook  salmon  (O. 
tshawytscha)  through  broodstock 
collection,  predation,  competition, 
behavior  modification,  transmission  of 
disease,  straying,  and  the  operation  of 
the  hatchery  facilities. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director,* 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910. 
within  30  days  of  the  publication  of  this 
notice.  Those  mdividuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 


West  Hwy.,  Silver  Spring,  MD  20910 
(301-713-2322);  and 
Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service.  911  North  East  11th  Ave., 
room  620,  Portland.  OR  97232  (503- 
230-5400). 

Dated:  December  22. 1993. 

Herbert  W.  Kaufinan. 

Deputy  Director.  Office  of  Protected 
Resources. 

IFR  Doc.  94-293  Filed  1-5-94;  8:45  am] 

MUltM  COOE  3S10-2I-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Brazil 

December  29, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  January  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  Categories  218 
and  350  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  58  FR  14381.  published  on  March 
17. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


744 


Federal  Register  /  Vol.  59. 


only  in  the  implementation  of  certain  of 

its  provisions. 

Rita  D.  Hayet, 

Chairman,  Conunittee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agraements 
December  29, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  12, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
April  1, 1993  and  extends  through  March  31, 
1994. 

Effective  on  January  10, 1994,  you  are 
directed  to  amend  the  directive  dated  March 
12, 1993  to  reduce  the  limits  for  the 
following  categories,  as  provided  imder  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Federative  Republic  of  Brazil: 


t 


No.  4  /  Thursday,  January  6.  1994  /  Notices 


Category 

Adjusted  twelve-fnontti 
Umiti 

Sublevels  in  the 
aggregate 

218  

350  

4,261,627  square  meters. 
127,310  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  March  31 , 
1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a){l). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  94-198  Filed  1-5-94;  8:45  am) 
BUJNQ  COOE  aSIO-DR-F 


COMPEimVENESS  POUCY  COUNCIL 

Meeting 

action:  Notice  of  forthcoming  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the 
Competitiveness  Policy  Coirndl 
announces  several  forthcoming 
meetings. 

DATES:  January  13. 1994;  9:30  a.m.  to 
4:00  p.m. 

ADDRESSES:  Third  Floor.  1726  M  Street, 
NW.,  suite  300.  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 


Howard  Rosen.  Executive  Director. 
Competitiveness  Policy  Coimdl.  suite 
300. 17261 M  Street.  NW..  Washington, 
DC  200361  (202)  632-1307. 
SUPPIbEM^ARY  INFORMATION:  The 
Competitiveness  Policy  Council  (CPC) 
was  established  by  the  Competitiveness 
Policy  Co  mdl  Act,  as  contained  in  the 
Trade  an(  Competitiveness  Act  of  1988. 
Public  La  v  100-^18.  sections  5201- 
5210,  as  amended  by  the  Customs  and 
Trade  Act  of  1990,  Public  Law  101-382. 
section  133.  The  CPC  is  composed  of  12 
members  and  is  to  advise  the  President 
and  Congress  on  matters  concerning 
competitiveness  of  the  US  economy. 
The  Council's  chairman,  Dr.  C.  Fred 
Bergsten,  will  chair  each  meeting. 

lAe  meeting  will  be  open  to  the 
public  subject  to  the  seating  capadty  of 
the  room]  Visitors  will  be  requested  to 
sign  a  viator's  register. 

Typeo  Meeting:  Open. 

Agend( :  The  Coumcil  will  discuss  the 
Administ  ration's  Workforce  Investment 
Strategy,  the  impad  of  regulation  on  US 
competitiveness,  and  a  mechanism  to 
finance  piiblic  infrastrudure 
expenditures.  The  Coundl  will  also 
consider  additional  business  as 
suggeste<^  by  its  members. 

Dated:  E^cember  30, 1993. 
Dr.  C  Fre^  Bergsten, 

Chairman^CompetJtiveness  Policy  Council. 
[FR  Doc  9J1-193  Filed  1-5-94;  8:45  am] 


BAUNQ 


c.  9|l-193  Filed 
COOE  <7Sa-64-«l 


DEPARTMENT  OF  EDUCATION 

Propose^  Information  Collection 
Requestd 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
colledio^  requests. 

summary!  The  Diredor.  ^formation 
Resourced  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Ad  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
7. 1994.  J 

AODRESSIS:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attentiod:  Dan  Chenok:  Deck  Officer, 
Departm(  nt  of  Education,  Office  of 
Managen  ent  and  Budget,  726  Jackson 
Place,  N>  /..  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
informat  on  collection  requests  should 
be  addrei  sed  to  Cary  Green,  Department 
of  Educa  ion.  400  Maryland  Avenue, 
SW..  rooi  a  4682.  Regional  Office 


Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  MFORMATION  CONTACT: 
Caiy  Green,  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPI^MENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Redudion  Ad  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agendas  and  the  pubhc  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
partidpation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Diredor  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  followyig:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affeded  pubhc;  (5)  Reporting 
biirden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
pubhc  comment  at  the  address  spedfied 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
spedfied  above. 

Dated:  January  3, 1994. 

Caiy  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Pell  Grant  Program— State 

Report  on  Postsecondary  Educational 

Assistance  Provided  To  Incarcerated 

Students. 
Frequency:  Annually. 
Affected  Public:  State  or  local 

governments. 
Reporting  Burden: 

Responses:  57. 

Burden  Hours:  1.140. 
Recordkeeping  Burden: 

Recordkeepers:  57. 

Burden  Hours:  57. 
Abstract:  Federal  Grants.  Federal 

Student  Finandal  Aid  Programs 

section  401(b)(8)  of  the  Higher 

Education  Ad  of  1965.  as  amended. 

requires  that  incarcerated  students 
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shall  only  be  awarded  a  Federal  Pell 
Grant  in  a  state  if  the  grants  are  used 
to  supplement  and  not  supplant  the 
level  of  postsecondary  educational 
assistance  provided  by  that  state  to 
incarcerated  individuals.  The  Annual 
State  Report  on  Postsecondary 
Educational  Assistance  Provided  To 
Incarcerated  Students  will  be  used  to 
colled  this  information. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Third  International  Mathematics 

and  Science  Study. 
Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  State  or  local 
governments;  non-profit  institutions. 

Reporting  Burden: 
RiBsponses:  7,600. 
Burden  Hours:  17,591. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  The  Third  International 
Mathematics  and  Science  Study  will 
assess  student  achievement  in  math 
and  science,  at  the  fourth,  eighth,  and 
twelfth  grade  levels,  in  50  countries. 
In  the  U.S.,  the  data  will  be  used  to 
measure  U.S.  progress  toward  the 
fourth  National  Education  Goal — that 
the  U.S.  will  be  first  in  the  world  in 
math  and  science  education  by  the 
year  2000.  The  study  will  also  help 
educators  understand  differences  in 
performance  by  providing  data  on 
opportunity-to-leam  factors. 

[FR  Doc.  94-272  Filed  1-5-94;  8:45  am) 

BILUNQ  CODE  400(M)1-M 


National  Aseessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board,  Education. 

ACTION:  Amendment  to  notice  of  a 
closed  meeting  of  the  Nominations 
Committee. 

SUMMARY:  This  amends  the  notice  of  a 
closed  meeting  of  the  Nominations 
Committee  of  the  National  Assessment 
Governing  Board  pubUshed  on 
December  12, 1993  in  Vol.  58,  No.  247. 
page  68639.  "The  place  of  the  meeting  is 
changed  from  Washington,  DC  to 
Denver.  Colorado.  The  Committee  will 
meet  at  the  offices  of  the  Education 
Commission  of  the  States,  707-17th 
Street,  Denver,  Colorado.  The  meeting 
time  and  agenda  are  unchanged. 


Dated:  January  3, 1994. 

RoyTruby. 

Executive  Director,  National  Assessment 
Governing  Board. 

(FR  Doc.  94-256  Filed  1-5-94;  8:45  am) 

BILUNQ  COOE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaelon 

[Proiwt  No.  2275-001] 

Public  Service  Company  of  Colorado; 
Intent  To  Prepare  a  Joint 
Environmental  Aaaeaament  and 
Conduct  Public  Scoping  Meetings  and 

Site  Visit 

•* 
December  30. 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  reUcense  of  the  existing 
Salida  Hydroelectric  Project,  FERC  No. 
2275-001.  The  project  is  located  on  the 
South  Arkansas  River  and  on  Fooses 
Creek  in  Chaffee  County.  Colorado,  and 
occupies  lands  within  the  San  Isabel 
National  Forest. 

The  FERC  staff,  in  cooperation  with 
the  U.S.  Forest  Service,  intends  to 
prepare  an  Environmental  Assessment 
(EA)  on  this  hydroelectric  project  in 
accordance  with  the  National 
Environmental  Policy  Act. 

The  EA  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impads  of  the  projed 
and  reasonable  alternatives,  and  will 
include  an  economic,  financial  and 
engineering  analysis. 

A  draft  EA  vnll  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EA  wall  be  analyzed  by  the  staff  and 
considered  in  a  final  EA.  The  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

Two  scoping  meetings  will  be 
conducted  on  January  27, 1994.  A 
scoping  meeting  oriented  towards  the 
agencies  will  be  conducted  at  10  a.m.  at 
the  Salida  Ranger  Distrid  office,  325 
West  Rainbow  Boulevard,  SaUda, 
Colorado.  A  scoping  meeting  oriented 
towards  the  public  will  be  conduded  at 
7  p.m.  at  the  Chaffee  County 
Courthouse,  Commissioners  Meeting 
Room,  142  Crestone  Street,  Salida, 
Colorado. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 


issues  that  should  be  analyzed  in  the 
EA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  document  outlining 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the  FERC 
mailing  list.  Copies  of  the  scoping 
document  will  also  be  available  at  the 
scoping  meetings. 

Objectives 

At  the  scoping  meetings  the  FERC 
staff  will:  (1)  Identify  preUminary 
environmental  issues  related  to  the 
proposed  project;  (2)  identify 
preliminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis:  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EA; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA,  including 
points  of  view  in  opposition  to,  or  in 
support  of,  the  staffs  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  reporter  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings  on  the  Salida  Hydroelectric 
Project.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  clearly  identify  themselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  and  issues  to  be 
addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  uTitten  scoping 
comments  may  be  filed  with  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  until  February 
28,  1994. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Salida  Hydroelectric 
Project,  FERC  Project  No.  2275-001. 

Interveners — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  Hst.  Further,  if  a  party  or 
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interceder  files  comments  or  documents 
with  the  Ck>mmission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  dociunent  on  that  resource  agency. 

Site  Visit 

A  site  visit  to  the  SaUda  Project  is 
planned  for  January  26, 1994.  Those 
who  wish  to  attend  should  plan  to  meet 
at  the  Salida  No.  2  poweriiouse  at  9  a.m. 
or  contact  Qiarlie  Medina,  District 
Ranger,  at  (719)  539-3591  for  details. 

Any  questions  regarding  this  notice 
may  be  directed  to  Vince  Yeerick.  at 
(202)  219-3073, 
LoisD.CMlieU. 
Secntaiy. 
[FR  Doc.  94-194  Filed  1-5-94;  8:45  am] 

BnjJNQ  COOC  (717-01-P 


[Docket  No.  EG94-1 1-000] 

Adirondack  Hydro  Devdopment 
Corporation;  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

December  30, 1993. 

Adirondack  Hydro  Development 
Corporation  ("Adirondack")  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  on 
December  30, 1993  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  Regulations. 

Adirondack  is  a  Delaware  Subchapter 
S  corporation  which  will  provide 
operation  and  maintenance  services  to  a 
hydroelectric  generating  facility  located 
on  the  Hudson  River  in  Saratoga  and 
Washington  Counties,  New  York. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  in 
accordance  with  sections  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  must 
be  filed  on  or  before  January  10, 1994 
and  must  be  served  on  the  applicant 
Ary  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Conunisj  ion  and  are  available  for  public 

inspecti( 

LoU  D.  a  sheD. 

Secretary, 

(FR  Doc. !  4-231  Filed  1-5-94  8:45  am] 

CO  C  C717-ei-M 


[Docliet  ^  0.  EQ94-12-000] 

Northen  Electric  Povwer  Co.,  LP.; 
Applicat  on  for  Commission 
Determii  ation  of  Exempt  Wholesala 
Generati  t  Status 

December  30, 1993. 

Northe  m  Electric  Power  Co.,  L.P. 
("Northe  -n  Electric")  filed  with  the 
Federal  I  nergy  Regulatory  Commission 
an  apphcation  on<December  30, 1993  for 
determinBtion  of  exempt  wholesale 
generatoi  status  pursuant  to  part  365  of 
the  Comi  lission's  Regulations. 

Northe  m  Electric  is  a  New  York 
limited  p  utnership  formed  to  own  a 
hydroele  :tric  generating  facility  located 
on  the  Hi  idson  River  in  Saratoga  and 
Washing  on  Counties,  New  York. 

Any  p4  rson  desiring  to  be  heard 
concemi  tg  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  td  intervene  or  comments  with 
the  Fedeaal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  sections  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  must 
be  filed  oti  or  before  January  10, 1994 
and  must  be  served  on  the  applicant. 
Any  pers  m  wishing  to  become  a  party 
must  file  1  motion  to  intervene.  Copies 
of  this  fil  ng  are  on  file  with  the 
Commiss  on  and  are  available  for  public 
inspectio  i. 
LoisD.CaiiheU. 
Secretary. 

(FR  Doc  9 1-230  Filed  1-5-94;  8:45  am] 
Bnutta  com  tn7-m-m 


ENvmc 

AGENCYl 
[FRL- 


lENTAL  PROTECTION 


Acid  Rairt  Program:  Notica  of  Public 
Commani  Parted  and  PropoaadRatlfed 
UnitExi 

AGENCY:  environmental  Protection 
Agency  (HP A). 

ACnON:  Nbtioe  of  proposed  retired  unit 
exemptioiis. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  retired  unit 
exemptions  to  11  utility  units  under  the 
Add  Rain  Program  regulations  (40  CFR 
part  72). 

DATES:  Comments  on  retired  unit 
exemptions  must  be  received  no  later 
than  February  7, 1994. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  each 
exemption,  except  information 
protected  as  confidential,  may  be 
viewed  at  the  addresses  Usted  in 
"SUPPLEMENTARY  INFOmiATKXI.'' 

Comments,  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  retired  unit  exemption  to 
David  Kee,  Director,  Air  and  Radiation 
Division,  EPA  R^on  5  (A-18J).  Ralph 
H.  Metcalfe  Federal  Bldg.,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 

Submit  all  comments  in  duplicate  and 
identify  the  unit  to  which  the  comments 
apply,  the  commenter's  name,  address, 
and  telephone  number,  and  the 
commenter's  interest  in  the  matter  and 
affiliation,  if  any,  to  the  owners  and 
operators  of  the  unit  covered  by  the 
exemption.  All  timely  comments  will  be 
considered,  except  those  pertaining  to 
standard  provisions  under  40  CFR  72.9 
and  issues  not  relevant  to  the 
exemption. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Acme  and  Avon  Lake 
plants:  Franklin  Echevarria  at  (312) 
886-9653.  Regarding  the  Poston  plant: 
Allan  Batka  at  (312)  353-7316.  Air  and 
Radiation  Division,  EPA  Region  5  (A- 
18J),  Ralph  H.  Metcalfe  Federal  Bldg.,  77 
West  Jackson  Blvd.,  Chicago.  IL  60604. 

SUPPLEMENTARY  MFORMATKM: 

Retired  Unit  Exonptions 

EPA  proposes  to  issue  exemptions 
from  the  Acid  Rain  permit  and 
continuous  emission  monitoring 
requirements  for  the  following  imits  in 
Ohio:  Acme  units  9. 11. 13, 14,  IS,  91, 
and  92;  Avon  Lake  unit  11;  and  Poston 
units  1,  2,  and  3.  The  designated 
representative  for  Acme  and  Avon  Lake 
is  Fred  J.  ILange  Jr.  and  the  designated 
representative  for  Poston  is  John 
McManus. 

Addresses 

The  administrative  records  for  each 
plant  may  be  viewed  during  normal 
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business  houra  at  EPA  Region  5, 17th 
floor,  Ralph  H.  Metcalfe  Federal  Bldg., 
77  West  Jackson  Blvd.,  Chicago,  IL 
60604. 

Dated:  December  23, 1993. 
Doris  Price, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Propvms,  Office  of  Air  and 
Radiation. 
(FR  Doc.  94-185  Filed  1-5-94;  8:45  am] 

BILUNO  CODE  CS60-60-P 

[FRL-4822-2] 

Proposed  Administrative  Settlement 
Pureuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
Amended,  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("CERCLA"),  notice  is  hereby  given  that 
a  proposed  administrative  cost  recovery 
settlement  concerning  the  Martin 
Marietta  site  in  Waterton,  Colorado  was 
signed  by  the  EPA  Regional 
Administrator,  Region  Vin,  and  issued 
by  the  Agency  on  July  2, 1993.  The 
settlement  resolves  an  EPA  claim  under 
section  107  of  CERCLA  against  the 
Martin  Marietta  Corporation  ("MMC"). 
By  the  terms  of  the  proposed 
Agreement,  MMC  will  pay  $875,592.92 
to  EPA  to  settle  its  liability  for 
remaining  Past  Response  Costs.  In 
return,  the  United  States  will  provide 
MMC  with  a  covenant  not  to  sue  limited 
to  claims  for  civil  liability  to  the  United 
States  arising  out  of  section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a),  for 
reimbursement  of  the  United  States' 
Past  Response  Costs.  "Past  Response 
Costs"  are  defined  in  the  Agreement  as 
any  and  all  response  costs,  including 
oversight  costs,  incurred  by  the  United 
States  in  responding  to  the  release  or 
threat  of  release  of  hazardous  substances 
from  the  Site  pursuant  to  CERCLA  prior 
to  and  including  the  effective  date  of  the 
Agreement,  and  any  and  all  response 
costs,  including  oversight,  incurred 
pursuant  to  Administrative  Order  on 
Consent,  In  the  Matter  of:  Martin 
Marietta  Corporation,  Docket  Nos. 
CERCLA  106  Vin-86-2  and  RCRA 
(3008)  VIII-86-01.  The  $875,592.92 
figure  represents  approximately  91 


percent  of  the  total  amount  of  Past 
Response  Costs  incurred  by  the  United 
States. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
Superfund  Records  Center,  5th  floor, 
Denver  Place,  999  18th  Street,  Denver, 
Colorado,  80202. 

DATES:  Comments  must  be  submitted  on 
or  before  February  7, 1994. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available  at 
the  Superfund  Records  Center,  Sth  floor, 
Denver  Place,  999  18th  Street,  Denver, 
Colorado,  80202.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Kelcey  Land  (8HWM-SR),  999 
18th  Street,  suite  500,  Denver,  Colorado, 
80202,  telephone  (303)  294-7639. 
Comments  should  reference  the  Martin 
Marietta  site,  Waterton,  Colorado,  and 
EPA  Docket  No.  CERCLA  Vni  93-03  and 
should  be  addressed  to  Kelcey  Land 
(8HWM-SR),  Cost  Recovery  Program 
Manager,  999  18th  Street,  suite  500, 
Denver,  Colorado,  80202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessie  Goldfarb,  Office  of  Regional 
Counsel,  999  18th  Street,  suite  500, 
Denver,  Colorado,  80202,  telephone 
(303) 294-7592. 

Dated:  August  2, 1993. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 
(FR  Doc.  94-183  Filed  1-5-94;  8:45  am) 

eaUNQ  COOC  WM-SO-M 

[OPPTS-44604;  FRL-474S-3] 

TSCA  Consent  Order;  Receipt  of  Test 
Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  refractory  ceramic 
fibers  (RCFs)  (CAS  No.  142844-00-6), 
submitted  pursuant  to  a  Testing  Consent 
Order  entered  into  under  the  authority 
of  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is 
required  under  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St..  SW., 
Washington,  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 


SUPPt£MENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  of  TSCA  within  15 
days  after  the  test  data  are  received. 
Under  40  CFR  790.60,  all  results  of 
testing  conducted  pursuant  to  a  consent 
order  must  be  announced  to  the  public 
in  accordance  with  the  procedures 
specified  in  section  4(d)  of  TSCA. 

I.  Test  Data  Submissions 

Test  data  for  refractory  ceramic  fibers 
(RCFs)  were  submitted  by  three  member 
companies  of  the  Refractory  Ceramic 
Fiber  Coalition  (Carborundum 
Company,  Premier  Refractories  and 
Chemicals,  Inc.,  and  Thermal  Ceramics, 
Inc.)  pursuant  to  a  Testing  Consent 
Order  at  40  CFR  799.5000.  The  test  data 
were  received  by  EPA  on  December  21, 
1993.  The  submission  describes 
workplace  exposure  monitoring  data  to 
RCFs  from  RCFC  company  facilities, 
and  their  customers'  facilities. 

RCFs  are  used  as  insulation  for 
industrial  applications  such  as  high 
temperature  furnaces,  heaters,  and  kilns. 
RCFs  are  also  used  in  automotive 
applications,  aerospace  uses,  and  in 
certain  commercial  appliances  such  as 
self-cleaning  ovens. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency 
has  not  determined  whether  the 
submissions  are  complete. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
42166A).  This  record  includes  copies  of 
all  data  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  NCIC.  Rm.  E-G102,  401  M  St., 
SW.,  Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

Lists  of  Subjects 

Environmental  protection.  Test  data. 

Dated:  December  27, 1993. 
James  B.  Willis, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

[FR  Doc.  94-374  Filed  1-5-94;  8:45  am] 
BILUNG  CODE  tSWSO-f 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  Collection 
Requirements  Submitted  to  Office  of 
Management  end  Budget  for  Review 

December  30, 1993. 

The  Federal  Ginununications 
Conunission  has  submitted  the 
following  infonnation  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
:ontr8ctor.  International  Transcription 
Service,  Inc.,  2100  M  Street  NW.,  siiite 
140,  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Commimications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503,  (202) 
395-3561. 

0MB  Number:  3060-0176. 

Title:  Section  73.1510.  Experimental 
Authorizations. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  25 
responses;  2.96  hours  average  burden 
per  response;  74  hours  total  aimual 
burden. 

Needs  and  Uses:  Section  73.1510 
requires  that  a  licensee  of  an  AM,  FM 
and  TV  broadcast  station  file  an 
informal  application  with  the  FCC  to 
request  an  experimental  authorization  to 
conduct  technical  experimentation 
directed  toward  improvement  of  the 
technical  phases  of  operation  and 
service.  This  request  shall  describe  the 
nature  and  purpose  of  experimentation 
to  be  conducted,  the  nature  of  the 
experimental  signal  to  be  transmitted, 
and  the  proposed  schedule  of  hours  and 
duration  of  the  experimentation.  The 
data  is  used  by  FCC  staff  to  maintain 
complete  technical  information  about  a 
broadcast  station  and  to  ensure  that 
such  experimentation  will  not  cause 
interference  to  other  stations. 

0\a  Number:  3060-0181. 

Title:  Section  73.1615,  Operation 
During  Modification  of  Facilities. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequen-v  of  Response:  On  occasion 
reporting  requirement. 


Estiinated  Annual  Burden:  160 
respont  as;  0.69  hour  average  burden  per 
responi  b;  110  hours  total  annual 
burden. 

Need!  t  and  Uses:  Section  73.1615 
require!  notification  to  the  FCC  by  a 
licensee  of  an  AM,  FM  or  TV  station 
when  it  is  in  the  process  of  modifying 
existing  facilities  as  authorized  by  a 
constru^on  permit  and  it  becomes 
necessaiy  to  either  discontinue 
operation  or  to  operate  with  temporary 
facilities.  If  such  licensee  needs  to 
discontinue  operations  or  operate  with 
tempor^  facilities  for  more  than  30 
days,  th^n  an  informal  letter  request 
must  bel  sent  to  the  FCC  prior  to  the  30th 
day.  Thfe  data  is  used  by  FCC  staff  to 
maintaili  complete  technical  records 
and  to  ensure  that  interference  will  not 
be  causf  d  to  other  licensed  broadcast 
facihtie$. 

Federal  (tommunicatioDS  Commission. 

William  F.Caton, 

Acting  Secretary. 

[PR  Doc.  94-212  Filed  1-5-94;  8:45  am] 

BILUra  O  0€  C712-01-M 


FEDERi  LL  MARITIME  COMMISSION 
[Petition  No.  P10a-93] 

Petition  for  Permanent  Rling 
Exempt  on;  Petition  of  Totem  Ocean 
Trailer  I  ixpress,  inc.;  niing  of  Petition 

Notia  I  is  hereby  given  of  the  filing  of 
a  petitic  n  by  Totem  Ocean  Trailer 
Express  Inc.  pursuant  to  46  CFR 
514.8(a),  for  permanent  exemption  of  its 
Local  Rteight  Tariff  No.  3-C,  FMC-F  No. 
4,  ICC  T  DTE  201,  fi-om  the  electronic 
tariff  fil  ng  requirements  of  the 
Commi!  sion's  ATFI  System,  on  the 
grounds  that  the  tariff  is  jointly  filed 
with  th(  Interstate  Commerce 
Commis  sion  and  the  Federal  Maritime 
Commia  sion,  and  is  therefore  not 
compati  )le  with  the  ATFI  filing 
requirec  lents.  Alternatively,  petitioner 
seeks  ca  mplete  exemption  from  filing 
the  tarif  in  paper  or  electronic  form. 

To  facilitate  through  consideration  of 
the  petitlion,  interested  persons  are 
requestad  to  reply  to  the  petition  no 
later  than  January  18, 1994.  Replies 
shall  beairected  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573-0001,  shall 
consist  ef  an  original  and  15  copies,  and 
shall  be  served  on  Counsel  for 
petitioner,  Mr.  Michael  D. 
Duppenthaler,  Registered  Practitioner. 
Interstate  Commerce  Commission.  1100 
Olive  Why.  suite  1150.  Seattle. 
Washin^on  98101-1839. 

Copi^  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 


office  of  the  Secretary  of  the 

Commission.  800  N.  Capitol  Street. 

NW.,  room  1046. 

lowph  C  Polking, 

Secretary. 

(FR  Doc.  94-111  Filed  1-5-94;  8:45  am) 

Biuma  CODE  tno-ei-« 


FEDERAL  RESERVE  SYSTEM 

Carnegie  Bancorp,  at  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bsnk  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdUng  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  (heir  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
31, 1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Descb.  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Carnegie  Bancorp,  Princeton,  New 
Jersey;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Carnegie  Bank, 
N.A.,  Princeton,  New  Jersey. 

B.  Federal  Rewnre  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  American  Bancshares  Corp., 
Livingston,  Tennessee;  to  become  a 
bank  holding  company  by  acquiring 
American  Savings  Bank,  Livingston, 
Tennessee,  a  de  novo  bank. 

C  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
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South  LaSalle  Street,  Chicago.  Illinois 
60690: 

I .  Independent  Bank  Corporation, 
Ionia,  Michigan;  to  acquire  100  percent 
of  the  voting  shares  of  KSB  Financial, 
Inc.,  Kingston,  Michigan,  and  thereby 
indirectly  acquire  Kingston  State  Bank, 
Kingston.  Michigan. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Stunner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missoiui  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of 
Teimessee  Bancorp,  Inc.,  Coliunbia, 
Tennessee,  and  thereby  indirectly 
acquire  Tennessee  National  Bank. 
Columbia,  Tennessee. 

In  connection  with  this  application. 
Union  Planters  National  Bank, 
Memphis.  Tennessee,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Tennessee  Bancorp,  Inc., 
Columbia,  Tennessee,  and  thereby 
indirectly  acquire  Tennessee  National 
Bank.  Columbia,  Teimessee. 
Immediately  at  consummation  of  the 
proposed  acquisition,  Tennessee 
Bancorp,  Inc.  will  be  dissolved  and  its 
subsidiary  bank,  Tennesee  National 
Bank,  will  be  merged  with  and  into 
Union  Planters  National  Ban.  Union 
Planters  National  Bank  will  be  the 
surv'iving  entity.  Both  Tennessee 
Bancorp,  Inc.  and  Tennessee  National 
Bank  will  cease  to  exist  on  a  pro  forma 
basis. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  Leader  First  Bancorp,  Inc.,  Marlow, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Marlow,  Marlow,  Oklahoma. 

F.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Mission-Heights  Management 
Company.  Ltd.,  Houston,  Texas;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Ibid,  Inc..  Wilmington. 
Delaware;  Independent  Bancorp,  Inc., 
Channelview,  Te.xas,  and  thereby 
indirectly  acquire  Channelview  Bank, 
Channelview,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1993. 
fennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-213  Filed  1-5-94;  8:45  am) 
BiujNQ  cooc  eio-01-r 


FF  Bancorp,  Ine^  et  al.;  Acquieltions  of 
Companiaa  Engaged  In  PermlealMe 
NonbanMng  ActivWaa 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approv«al  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  pevsons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiux:es, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  20, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  FF  Bancorp,  Inc.,  New  Smyrna 
Beach.  Florida;  to  become  a  bank 
holding  company  by  acquiring  Key 
Bancshares.  Inc.,  Tampa,  Florida,  and 
thereby  indirectly  acquire  The  Key  Bank 
of  Florida,  Tampa,  Florida. 

Applicants  proposes  to  retain  its  thrift 
subsidiaries.  First  Federal  Savings  Bank 
of  New  Smyrna,  New  Smyrna  Beach, 
Florida,  and  First  Federal  Savings  Bank 
of  Citrus  Coimty,  Inverness,  Florida,  and 


thereby  engage  in  operating  a  thrift 
subsidlarv  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y.  AppUcant  also 
proposes  to  retain  Smyrna  Tluifl's 
subsidiary,  Florida  Agency,  and 
Inverness  Thrift's  subsidiary.  Home 
Assets,  and  thereby  engage  in  discoimt 
brokerage  activities  piusuant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1993. 
Jenniiiar  J.  Johaaon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-214  Filed  1-5-94;  8:45  am] 

MUJNO  cooc  Mie-OI-F 


Rrst  Security  Corporation;  Application 
to  Engage  da  novo  In  Permiaaible 
NonbanMng  Activities 

This  notice  corrects  a  notice  (FR  Doc. 
93-31063)  published  on  page  67412  of 
the  issue  for  Tuesday,  December  21, 
1993. 

In  the  third  column,  under  the 
Federal  Reserve  Bank  of  San  Francisco 
heading,  the  entry  for  First  Seciuity 
Corporation  is  revised  to  read  as 
follows: 

1 .  First  Security  Corporation,  Salt 
Lake  City,  Utah;  to  engage  de  novo 
through  its  subsidiary.  First  Security 
Investor  Services,  Inc.,  Salt  Lake  City. 
Utah,  in  the  purchase  and  sale,  on  the 
order  of  investors  as  a  "riskless 
principal",  of  obligations  of  the  United 
States,  general  obligations  of  states  and 
their  political  subdivisions  and  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  imderwrite  and  deal  in 
under  12  U.S.C.  24  and  335,  including 
bankers'  acceptances  and  certificates  of 
deposit,  under  the  same  limitations  as 
would  be  applicable  if  the  activity  were 
performed  by  Applicant's  subsidiary 
state  member  banks  or  its  subsidiary 
nonmember  banks  as  if  they  were . 
member  banks,  pursuant  to  § 
225.25(b)(16)  of  the  Board's  Regulation 
Y. 

Comments  on  this  applicatio  must  be 
received  by  January  10, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  30. 1993. 
JennifiBr  ].  Johnaon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-215  Filed  1-5-94;  8:45  ami 
MUJNa  cooc  uio-oi-r 


Nonwest  Corporation;  Acquialtion  of 
Compeny  Engeged  in  Nonbanking 
Actlvitiea 

The  organization  listed  m  this  notice 
has  applied  under  §  225.23(a)  or  (f)  of 


750 


the  Board's  Regulation  Y  (12  CFR 
225.23(a]  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  31, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota,  and  Norwest  Investment 
Services,  Inc.,  Minneapolis,  Minnesota; 
to  acquire  FN  Investment  Center, 
Phoenix,  Arizona,  and  thereby  engage  in 
securities  brokerage  activities  pursuant 
to  §  225.25(b)(15)  of  the  Board's 
Regulation  Y,  including  private 
placement,  limited  underwriting, 
precious  metal  brokerage,  riskless 
pincipal  and  leasing  activities  pursuant 
to  Norwest  Corp.,  76  Federal  Reserve 
Bulletin  79  (1990). 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30. 1993. 
Jwinififf ).  Johnaan, 
Associate  Secretary  of  the  Board. 
(PR  Doc  94-216  Filed  1-5-94;  8:45  am) 
BiLUNo  cooe  ttlO-ei-F 
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cial  paper.  Applicant  proposes 
jct  the  activities  on  a  world- 


The  SiinHomo  Bank,  Limited; 
Applleitlon  To  Engage  in  Certain 
Nonbaiking  Actlvttlea 

The  i  iumitomo  Bank,  Limited,  Osaka, 
Japan  I  Applicant),  has  applied  pursuant 
to  secti  m  4(c)(8)  of  the  Bank  Holding 
Compaiy  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  A  ct)  and  section  225.23  of  the 
Board'^  Regulation  Y  (12  CFR  225.23), 
for  approval  to  engage  through  its 
wholly  jowned  subsidiary,  Sumitomo 
Bank  S  icurities,  Inc.,  New  York,  New 
York  (C  ompany),  in  underwriting  and 
dealing! in,  to  a  limited  extent,  certain 
miuiici|)al  revenue  bonds,  1-4  femily 
mortgate-related  securities,  consiuner 
receivable-related  securities,  and 
commej 
to  condj 
wide  bdsis. 

Closelyi  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
providos  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "that  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determj  ned  (by  order  or  regulation)  to 
be  so  cl  isely  related  to  banking  or 
managi  tg  or  controlling  banks  as  to  be 
a  prope  -  incident  thereto".  In 
determning  whether  a  proposed 
activit)^is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considek's,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve!  System,  516  F.2d  1229  (D.C. 
Cir.  197  5).  These  considerations  are: 

(1)  W  lether  banks  generally  have  in 
fact  pro  rided  the  proposed  services, 

(2)  W  lether  banks  generally  provide 
service!  that  are  operationally  or 
functioi  lally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  )rovide  the  proposed  services; 
and 

(3)  W  lether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proj  losed  services  as  to  require  their 
provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
considek'  any  other  basis  that  may 
demonatrate  that  the  activity  has  a 
reasonwle  or  close  relationship  to 
banking  or  managing  or  controlling 
banks,  foard  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Applicant  maintains  that  the  Board 
previously  has  determined  by  order  that 
the  proposed  activities,  when  conducted 
within  fie  limitations  established  by  the 
Board,  4re  closely  related  to  banking 
and  consistent  with  section  20  of  the 
Glass-Steagall  Act  (12  U.S.C.  377).  See. 
e.g.,  Citicorp,  73  Federal  Reserve 
Bulletin  473  (1987),  aff'd  sub  nom. 
Securities  Industry  Ass'n  v.  Board  of 


Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1988),  cert, 
denied,  486  U.S.  1059  (1988);  Order 
Approving  Modifications  to  the  Section 
20  Orders,  75  Federal  Reserve  Bulletin 
751  (1989):  The  Sanwa  Banlc.  Limited, 
76  Federal  Reserve  Bulletin  568  (1990); 
Order  Approving  Modifications  to  the 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  226  (1993);  and  Suppleinent  to 
Order  Approving  Modifications  to 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  360  (1993). 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
pracUces."  12  U.S.C.  1843(c)(8). 

Applicant  believes  that  tHe  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  competition 
and  result  in  greater  convenience  to 
Apphcant's  customers.  In  addition, 
Applicant  states  that  the  proposed 
activities  will  not  result  in  adverse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices,  and  that 
Company  will  conduct  the  proposed 
activities  in  accordance  with  prudential 
limitations  designed  to  safeguard 
against  such  potential  adverse  effects 
that  have  been  relied  upon  by  the  Board 
in  similar  previous  cases.  See.  e.g.. 
Citicorp,  supra;  The  Sanwa  Banlc. 
Limited,  supra.  In  this  regard.  Applicant 
has  requested  that  one  of  the  prudential 
limitations  be  modified  to  permit  one 
officer  or  one  director  of  one  of  its 
United  States  banking  affiliates  to  serve 
as  a  director  of  Company,  a  modification 
which  Applicant  maintains  is  consistent 
with  prior  Board  actions.  See.  e.g.. 
Synovus  Financial  Corp.,  et  al,  77 
Federal  Reserve  Bulletin  954  (1991). 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 
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Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
D.C.  20551,  not  later  than  January  26, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  This 
application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  San  Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1993. 
leniufer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-217  Filed  1-5-94;  8:45  am] 
BiLUNQ  cooc  miMn-r 


FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Thresholds  for 
Section  8  of  the  Clayton  Act 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  announces  the  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendment  of 
section  8  of  tlie  Clajton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
$1,000,000.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  effect 
immediately,  are  $12,092,000  for  section 
8(a)(1).  and  $1,209,200  for  section 
8(a)(2)(A). 

I  EFFECTIVE  DATE:  January  6. 1994. 
FOR  FimTHER  INFORMATION  CONTACT: 

I  James  Mongoven.  Bureau  of 
Competition,  Office  of  Policy  and 
Evaluation.  (202)  326-2879. 

(Authority:  15  U.S.C.  19(a)(5)). 


By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 

(FR  Doc.  94-273  Filed  1-5-94;  8:45  am) 
BiUJNQ  cooc  ITSO-ei-M 


OEPARTME^^r  of  health  and 

HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92N-04161 

David  J.  Brancato;  Denial  of  Hearing 
and  Final  Det>arment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Commissioner  for 
Operations  of  the  Food  and  Drug 
Administration  (FDA)  is  denying  a 
request  for  a  hearing  and  issuing  a  final 
order  under  section  306(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335a(a))  permanently 
debarring  Mr.  David  J.  Brancato,  13010 
Atlantic  Ave.,  Rockville.  MD  20851. 
from  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application.  FDA 
bases  this  order  on  a  finding  that  Mr. 
Brancato  was  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  development  or  approval, 
including  the  process  for  development 
or  approval  of  a  drug  product;  and 
relating  to  the  regulation  of  a  drug 
product  under  the  act. 
EFFECTIVE  DATE:  January  6. 1994. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Sullivan,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration.  7500 
Standish  PL.  Rockville.  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

David  J.  Brancato,  a  former  review 
chemist  with  FDA's  Division  of  Generic 
Drugs,  pled  guilty  and  was  sentenced  on 
January  5. 1990,  for  receiving  unlawful 
gratuities,  a  felony  offense  under  18 
U.S.C.  201(c)(1)(B).  This  conviction  was 
based  on  Mr.  Brancato's  acceptance  of 
payment  of  approximately  $4,300  from 
senior  officials  of  generic  drug 
manufacturers.  Par  Pharmaceutical.  Inc. 
(Par),  and  its  subsidiary.  Quad 
Pharmaceuticals.  Inc.  (Quad),  while  Mr. 


Brancato  was  involved  in  the  regulation 
of  Par's  and  Quad's  drug  products  and 
while  he  was  specifically  responsible 
for  reviewing  Par's  and  Quad's 
applications  to  determine  whether  tho.se 
applications  met  certain  statutory 
standards  for  approval. 

On  December  12. 1992.  Mr.  Brancato 
received  a  certified  letter  from  the 
Deputy  Commissioner  for  Operations 
offering  Mr.  Brancato  an  opportunity  for 
a  hearing  on  the  agency's  proposal  to 
issue  an  order  under  section  306(a)  of 
the  act  debarring  him  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  based  the 
proposal  to  debar  Mr.  Brancato  on  its 
finding  that  he  was  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  development,  approval, 
and  regulation  of  Par's  and  Quad's  drug 
products. 

The  certified  letter  further  informed 
Mr.  Brancato  that  his  request  for  a 
hearing  could  not  rest  upon  mere 
■allegations  or  denials  but  must  present 
specific  facts  showing  that  there  was  a 
genuine  and  substantial  issue  of  fact 
requiring  a  heanng.  The  letter  also 
notified  Mr.  Brancato  that  if  it 
conclusively  appeared  from  the  face  of 
the  information  and  factual  analyses  in 
his  request  for  a  hearing  that  there  was 
no  genuine  and  substantial  issue  of  fact 
which  precluded  the  order  of 
debarment,  FDA  would  enter  summary 
judgment  against  him  and  deny  his 
request  for  a  hearing. 

In  a  letter  dated  E^ember  21,  1992. 
Mr.  Brancato  requested  a  hearing  and 
submitted  arguments  and  information  in 
support  of  his  hearing  request.  In  his 
request  for  a  hearing.  Mr.  Brancato 
acknowledges  that  he  was  convicted  of 
a  felony  under  Federal  law  as  alleged  by 
FDA;  however,  he  argues  that  FDA's 
findings  are  incorrect  and  that  the 
agency's  proposal  to  debar  him  is 
unconstitutional. 

The  Deputy  Commissioner  for 
Operations  has  considered  Mr. 
Brancato's  arguments  and  concludes 
that  they  are  unpersuasive  and  fail  to 
raise  a  genuine  and  substantial  issue  of 
fact  requiring  a  hearing.  The  legal 
arguments  that  Mr.  Brancato  offers  do 
not  create  a  basis  for  a  hearing  because 
hearings  are  not  granted  on  matters  of 
policy  or  law,  but  only  on  genuine  and 
substantial  issues  of  fact  (see  21  CFR 
12.24(b)(1)).  Additionally,  the  material 
submitted  in  support  of  Mr.  Brancato's 
hearing  request  does  not  justif)-  a 
heanng  becau.se  hearings  will  not  be 
granted  on  the  basis  of  mere  allegations, 
denials,  or  general  descriptions  of 
positions  and  contentions  (see  21  CFR 
12.24(b)(2)).  Moreover,  all  of  Mr. 
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Brancato's  arguments  are  unconvincing 
for  the  reasons  discussed  below. 

n.  Conclusions  of  the  Deputy 
Conunissioner  Concerning  Mr. 
Brancato's  Argiunents  in  Support  of  a 
Hearing 

A.  Mandatory  Debarment  of  Individuals 
Applies  Retroactively  to  Convictions 
Occurring  Within  the  Past  5  Years 

Mr.  Brancato  first  alleges  that  the 
debarment  provisions  do  not  apply  to 
conduct  which  occxirred  prior  to  the 
effective  date  of  the  act.  Mr.  Brancato 
does  not  support  this  claim  with  further 
argument. 

The  provision  of  the  act  applicable  to 
Mr.  Brancato  is  section  306(a)(2)  of  the 
act.  Initiation  of  debarment  proceedings 
under  that  section  is  not  limited  by 
when  the  conduct  underlying  the 
conviction  occvirred,  but  rather,  by 
when  the  conviction  occurred.  Under 
section  306(a)(2)  of  the  act,  debarment 
proceedings  must  be  initiated  within  5 
years  of  the  conviction  (see  section 
306(1)(2)  of  the  act).  Debarment  of  Mr. 
Brancato  is  appropriately  based  upon 
his  January  5, 1990,  conviction, 
occiirring  less  than  4  years  ago.  Because 
the  5-year  statute  of  limitations  has  not 
expired,  Mr.  Brancato's  argument  fails 
to  raise  a  genuine  and  substantial  issue 
of  fact. 

It  is  unclear  from  Mr.  Brancato's  first 
argument  whether  he  intended  to 
further  allege  that  the  debarment 
provisions  do  not  apply  retroactively  to 
convictions  occurring  prior  to  the 
effective  date  of  the  act.  Nevertheless, 
this  issue  is  addressed  below. 

Congress  intended  section  306(a)(2)  of 
the  act  to  be  retroactive  as  evidenced  by 
comparing  section  306(a)(2)  of  the  act, 
applicable  to  mandatory  debarment  of 
individuals,  to  section  306(a)(1)  of  the 
act,  applicable  to  mandatory  debarment 
of  corporations.  The  act  treats 
corporations  differently  from 
individuals  with  respect  to  retroactivity. 
Mandatory  debarment  of  corporations 
under  section  306(a)(1)  of  the  act  is  not 
retroactive  because  debarment  of 
corporations  is  exphcitly  limited  to 
convictions  occxuring  "after  the  date  of 
enactment."  Conversely,  section 
306(a)(2)  of  the  act,  pertaining  to 
mandatory  debarment  of  individuals, 
does  not  contain  any  such  limiting 
language.  The  exclusion  of  language 
barring  retroactivity  for  section  306(a)(2) 
imphes  that  section  306(a)(2)  of  the  act 
was  intended  by  Congress  to  be 
implemented  retroactively. 

In  addition,  section  306(1)(2)  of  the  act 
shows  that  section  306(a)(2),  pertaining 
to  mandatory  debarment  of  individuals, 
was  intended  to  be  retroactive.  Section 


306(l)(i)  of  the  act  sets  out  the  effiective 
dates  for  each  provision  of  the  act.  As 
noted  above,  the  effective  dates 
pertaining  to  section  306(a)(2)  of  the  act 
state  that  any  relevant  conviction  may 
be  used  as  the  basis  for  mandatory 
debarn^nt  of  individuals,  so  long  as  the 
conviction  occurred  no  more  than  5 
years  prior  to  the  initiation  of 
debannent  proceedings.  Section  306(1) 
of  the  apt  states  that  certain  other 
debarmjent  provisions  shall  not  be 
retroactive  by  limiting  application  of 
those  provisions  to  actions  occurring  on 
or  afterljune  1, 1992.  Thus,  where 
Congreis  intended  a  section  not  to  be 
retroactive,  it  provided  an  effective  date 
in  section  306(1)  of  the  act.  The 
omissicjn  of  an  effective  date  for  section 
306(a)  of  the  act  and  the  inclusion  of  an 
effective  date  for  other  sections  reveals 
Congreis'  intent  that  this  section  be 
retroaclve. 

Thus  as  intended  by  Congress,  and  as 
support  ed  by  the  explicit  language  of 
the  ac'.,  mandatory  debarment  applies 
retrospectively  and,  thus,  mandatory 
debarm  3nt  applies  to  Mr.  Brancato's 
convict  on,  which  occurred  within  5 
years  pi  ior  to  the  effective  date  of  the 
act.  Aa  ordingly,  Mr.  Brancato's  claim 
fails  to  'aise  a  genuine  and  substantial 
issue  ol  feet. 

B.  The  Decision  To  Debar  Mr.  Brancato 
Was  Bcked  Upon  the  Relevant 
Considfrations  and  Was  Made  by  an 
Authorized  Designee  of  the  Secretary 

Mr.  Bnncato  next  argues  that  notice 
to  him  if  his  proposed  debannent  does 
not  reflfct  consideration  by  the 
Secretary  of  Health  and  Human  Services 
or  his  designee.  Mr.  Brancato  does  not 
support  this  claim  with  fects  or  further 
argument. 

Sections  201  through  903  of  the  act 
(21  U.SjC.  321  through  394)  contain 
numeroius  grants  of  authority  to  the 
Secretaiy  of  the  Department  of  Health 
and  Huinan  Services  (the  Secretary). 
The  Se<b«tary  has,  in  general,  delegated 
this  authority  to  the  Commissioner  of 
Food  aqd  Drugs  with  authority  to 
redelegite  to  the  Deputy  Commissioner 
for  Operations  and  other  officers  of  FDA 
(see  21  CFR  5.10  and  5.20).  The 
authority  conferred  in  section  306  of  the 
act  is  delegated  to  the  Conunissioner. 
even  th<  >ugh  the  legislation  formally 
names  1  le  Secretary.  The  Commissioner 
has  red(  ilegated  that  authority  to  the 
Deputy  Commissioner  for  Operations 
(21  Cn  5.20(b)  and  5.20(g)(1)). 

The  E  otice  of  proposed  debarment 
and  opi  ortimity  for  a  hearing  letter 
receiver ;  by  Mr.  Brancato  on  December 
12, 199;  I,  was  issued  legally  under 
authori  y  delegated  to  FDA's  Deputy 
Commit  sioner  for  Operations. 


The  decision  to  propose  debannent  of 
Mr.  Brancato  was  appropriately  based 
upon  the  following  relevant 
considerations:  (1)  The  natiue  of  the 
conviction  (a  felony  under  Federal  law) 
and  (2)  the  conduct  underlying  the 
conviction  (conduct  relating  to  the 
development,  approval,  and  regulation 
of  Par's  and  Quad's  drug  products)  (see 
section  I.  of  this  document).  Because  the 
Deputy  Commissioner  for  Operations, 
an  authorized  designee  of  the  Secretary, 
considered  the  relevant  factors  in 
making  the  determination  to  propose 
debarment,  Mr.  Brancato's  claim  that 
the  notice  of  his  proposed  debarment 
does  not  reflect  consideration  by  the 
Secretary  or  his  designee  fails  to  raise 
any  issue  as  to  the  validity  of  this 
proceeding  and  foils  to  raise  a  genuine 
and  substantial  issue  of  fact. 

C.  Mr.  Bmncato's  Conviction  Subjects 
Him  to  the  Mandatory  Debarment 
Provisions  Not  to  the  Permissive 
Debarment  Provisions 

Mr.  Brancato  further  contends  that  the 
conduct  for  which  he  was  convicted  is 
more  appropriately  conduct  subject  to 
permissive  debarment  under  21  U.S.C. 
306(b)(2)(B)  of  the  act  rather  than  to 
mandatory  debarment.  Mr.  Brancato 
fails  to  support  this  statement  with  an 
explanation  or  further  argument. 

Section  306(a)(2)(A)  and  (a)(2)(B)  of 
the  act  mandates  that  FDA  debar  an 
individual  if  the  Secretary  finds  that  the 
individual  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct: 
(1)  Relating  to  the  development  or 
approval,  including  the  process  for 
development  or  approval,  of  any  drug 
product;  and  (2)  otherwise  relating  to 
the  regulation  of  any  drug  product 
under  the  act. 

As  discussed  above,  Mr.  Brancato's 
conviction  for  receiving  unlawful 
gratuities  triggers  the  section  306  (a)(2) 
(A)  and  (a)(2)(B)  of  the  act  mandatory 
debarment  provisions.  An  individual 
convicted  of  this  crime  will  not  be 
considered  a  candidate  for  permissive 
debarment  unless  FDA  fincfc  that  the 
conduct  underlying  the  conviction  did 
not  relate  to  the  development  or 
approval,  or  the  regulation  of  any  drug 
product  (see  section  306(b)(2)(B)(ii)  of 
the  act).  Absent  such  a  finding, 
mandatory  debarment  based  upon  such 
a  conviction  must  follow.  Because  FDA 
finds  that  the  conduct  which  served  the 
basis  for  Mr.  Brancato's  conviction  did 
relate  to  the  development  and  approval 
and  the  regulation  of  Par's  and  Quad's 
drug  products,  the  mandatory 
provisions,  rather  than  the  permissive 
provisions,  are  appHcable  in  this  case. 
Mr.  Brancato  acbiowledges  that  he  was 
convicted  of  a  felony  under  Federal  law. 
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Furthermore,  he  does  not  dispute  FDA's 
finding  that  the  conduct  underlying  his 
conviction  relates  to  the  development 
and  approval  and  the  regulation  of  Par's 
and  Quad's  drug  products.  Therefore, 
Mr.  Brancato's  claim  fails  to  raise  a  - 
genuine  and  substantial  issue  of  fact. 

D.  The  Statutory  Criteria  Pertaining  to 
Permissive  Debarment  Are  Not  Relevant 
to  Mr  Brancato's  Mandatory  Debarment 
Action 

Mr.  Brancato  states  the  following:  (1) 
There  is  no  evidence  that  the  Secretary 
considered  the  statutory  criteria  for 
determining  appropriateness  and  period 
of  debarment  for  nonmandatory 
(permissive)  debarment,  (2)  Mr. 
Brancato  took  voluntary  steps  to 
mitigate  the  impact  of  his  offense  on  the 
public,  and  (3)  Mr.  Brancato  has  no 
prior  convic^ons.  Mr.  Brancato  fails  to 
support  these  three  statements  with 
further  argument. 

As  discussed,  the  mandatory 
debarment  provisions,  not  the 
permissive  debarment  provisions,  apply 
in  this  case.  The  criteria  pertaining  to 
permissive  debarment,  which  include 
evidence  of  mitigation  and  prior 
convictions,  may  not  be  considered  in 
making  the  decision  to  initiate 
mandatory  debarment  proceedings. 
Because  Mr.  Brancato  argues  for  the 
consideration  of  irrelevant  permissive 
debarment  criteria,  not  applicable  to  Mr. 
Brancato's  mandatory  debarment  action, 
his  claim  fails  to  raise  a  genuine  and 
substantial  issue  of  fact. 

E.  Mr.  Brancato's  Plea  Agreement  With 
the  Government  Does  Not  Preclude  His 
Debarment 

In  his  next  argument,  Mr.  Brancato 
states  that  his  guilty  plea  and 
cooperation  with  the  government  were 
predicated  on  the  assumption  that  no 
civil  penalties  would  flow  from  his 
cooperation  and  that  debarment  would 
render  his  guilty  plea  subject  to 
collateral  attack  and  jeopardizes  the 
integrity  of  the  judicial  process.  He  does 
not  support  this  claim  with  evidence  or 
citations. 

Mr.  Brancato's  claim  is  completely 
unsubstantiated.  The  April  13, 1989, 
plea  agreement  represents  the  complete 
and  final  embodiment  of  Mr.  Brancato's 
and  the  government's  intention;  the 
agreement  explicitly  states  that  "[tjhere 
are  no  other  agreements,  promises, 
undertakings  or  understandings 
between  Mr.  Brancato  and  this  Office." 
Contrary  to  Mr.  Brancato's 
"assumption,"  the  terms  of  the  plea 
agreement  do  not  preclude  subsequent 
civil  or  administrative  actions, 
including  debarment.  The  terms  bar 
only  subsequent  criminal  action. 


Because  the  plea  agreement  is  the 
complete  and  final  expression  of  the 
compromise  between  Mr.  Brancato  and 
the  government,  and  because  the 
agreement  does  not  preclude  debarment, 
Mr.  Brancato's  claim  fails  to  raise  a 
genuine  and  substantial  issue  of  fact. 

F.  Debarment  of  Mr.  Brancato  Is  Not 
Prohibited  by  the  Ex  Post  Facto  Clause 

In  his  final  argument,  Mr.  Brancato 
states,  "individuals  who  cooperate  with 
the  government  should  not  be  subject  to 
sanctions  of  this  kind  ex  post  facto." 
Mr.  Brancato  fails  to  support  this 
statement  with  an  explanation  or  case 
citation. 

Although  it  is  unclear  from  this 
statement  what  point  Mr.  Brancato  is 
attempting  to  make,  two  separate 
arguments  may  be  implied:  That  his 
cooperation  exempts  him  from  the 
debarment  provisions,  and  that  his 
debarment  violates  the  ex  post  facto 
clause  of  the  United  States  Constitution. 
Both  arguments  are  discussed 
individually  below. 

As  discussed  above,  the  mandatory 
debarment  provisions,  not  the 
permissive  debarment  provisions,  apply 
in  this  case.  Cooperation  with  the 
government  may  not  be  considered  in 
the  decision  to  initiate  mandatory 
debarment  proceedings.  (Cooperation 
may,  however,  be  considered  in 
determining  whether  to  grant  special 
early  termination  of  debarment,  under 
section  306(d)(4)(C)  of  the  act.  to 
individuals  and  as  evidence  of 
mitigation,  in  determining 
appropriateness  and  period  of 
permissive  debarment.)  Because  Mr. 
Brancato's  cooperation  is  immaterial 
here,  his  claim  fails  to  raise  a  genuine 
and  substantial  issue  of  fact. 

Mr.  Brancato  further  suggests  that  the 
ex  post  facto  clause  of  the  U.S. 
Constitution  prohibits  application  of 
section  306(a)(2)  of  the  act  to  him 
because  this  section  was  not  in  effect  at 
the  time  of  Mr.  Brancato's  criminal 
conduct.  Section  306(a)(2)  of  the  act  was 
enacted  on  May  13, 1992.  The  conduct 
underlying  Mr.  Brancato's  conviction 
occurred  in  1987,  and  his  conviction 
occurred  in  1990. 

An  ex  post  facto  law  is  one  which 
punishes  acts  occuning  prior  to 
enactment  of  the  law,  or  which  adds  a 
new  punishment  to  one  that  was  in 
effect  when  the  crime  was  committed. 
(Ex  Parte  Garland.  4  Wall.  333,  377, 18 
L.  Ed.  366  (1866).  Collins  v. 
Youngblood.  110  S.Ct.  2715  (1990).) 
Retroactive  application  of  a  law  to  serve 
a  remedial  purpose  does  not  violate  the 
ex  post  facto  clause. 

Because  debarment  is  intended  as  a 
remedy,  rather  than  a  punishment, 


retroactive  application  of  the  mandatory 
debarment  provisions  of  the  act  is  not 
prohibited  by  the  ex  post  facto  clause. 

Debarment  was  clearly  intended  to  be 
remedial.  Congress  created  the  Generic 
Drug  Enforcement  Act  of  1992  (ODEA) 
in  response  to  findings  of  fraud  and 
conuption  in  the  generic  drug  industry 
Both  the  language  of  the  ODEA  itself 
and  its  legislative  history  reveal  that  the 
purpose  of  the  debarment  provisions  is 
remedial:  "to  restore  and  ensure  the 
integrity  of  the  ANDA  approval  process 
and  to  protect  the  public  health"  (see 
section  1.  Pub.  L.  102-282.  (GDEA)).  A 
statement  by  Senator  Hatch  supports  the 
remedial  character  of  debarment  as 
follows:"*   *  •  [t]he  legislation  "  *  * 
provides  a  much-needed  remedy  for  the 
blatant  fraud  and  corruption  uncovered 
in  the  generic  drug  industry  •   •  • 
during  the  last  3  years."  (Emphasis 
added.)  (See  Congressional  Record. 
April  10,  1992.  at  S  5616.) 

It  is  well  established  by  the  Supreme 
Court  that  statutes  which  deny  future 
privileges  to  convicted  offenders 
because  of  their  previous  criminal 
activities  in  order  to  ensure  against 
corruption  in  specified  areas  do  not 
impose  penalties  for  past  conduct  and. 
therefore,  do  not  violate  the  ex  post 
facto  prohibitions  (see.  e.g..  Hawker  v. 
.  New  York,  170  U.S.  189.  190  (1898) 
(physician  barred  from  practicing 
medicine  for  a  prior  felony  conviction); 
DeVeau  v.  Braisted.  373  U.S.  154 
(I960)). 

In  DeVeau,  the  Court  upheld  a  law 
that  prohibited  a  convicted  felon  from 
employment  as  an  officer  in  a  waterfront 
union.  The  purpose  of  the  law  was  to 
remedy  the  past  corruption  ani^to 
ensure  against  future  corruption  in  the 
waterfront  unions.  The  Court  in 
DeVeau,  363  U.S.  at  160.  stated: 

The  question  in  each  case  where 
unpleasant  consequences  are  brought  to  bear 
ufton  an  individual  for  prior  conduct,  is 
whether  the  legislative  aim  was  to  punish 
that  individual  for  past  activity,  or  whether 
the  restriction  of  the  individual  comes  about 
as  a  relevant  incident  to  a  regulation  of  a 
present  situation,  such  as  the  proper 
qualifications  for  a  profession  *  *  •. 

As  in  DeVeau,  the  legislative  purpose 
of  the  relevant  statute  is  to  ensure  that 
fraud  and  corruption  are  eliminated 
from  the  generic  drug  industry.  The 
restrictions  placed  on  individuals 
convicted  of  a  felony  under  Federal  law 
are  not  intended  as  punishment  but  are 
"incident  to  a  regulation  of  a  pre.sent 
situation"  {DeVeau.  363  U.S.  at  160}  and 
are  necessary  in  order  to  remedy  the 
past  fiaud  and  corruption  in  the 
industry. 

The  legislative  history  is  replete  with 
statements  that  the  GDEA  provides  the 
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reasonable  means  needed  to  eliminate 
the  widespread  corruption  in  the 
generic  dnig  industry  and  to  restore 
consumer  confideDce  in  generic  drugs. 
Because  debarment  is  a  remedial  action, 
rather  than  one  intended  to  punish, 
debarment  does  not  violate  the  ex  post 
facto  clause  and  Mr.  Brancato's  claim 
fails  to  raise  a  genuine  and  substantia) 
issue  of  fact. 

Id  conclusion,  Mr.  Brancato  has  raised 
no  genuine  and  substantial  issue  of  fact 
regarding  his  conviction.  He 
acknowledges  his  convictifxi  as  alleged 
by  FDA  in  the  agency  proposal  to  debar 
him.  In  addition.  Mr.  Brancato's  legal 
arguments  do  not  create  a  basis  for  a 
hearing  and.  in  any  event,  are 
unpersuasive.  Accordingly,  the  Deputy 
Commissiooer  for  Operations  denies  Mr. 
Brancato's  request  for  a  hearing. 

m.  Findings  and  Ohier 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a}  of 
the  act.  and  under  authority  delegated  to 
her  (21  CFR  5.20).  finds  that  Mr. 
Brancato  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct:  (l) 
Relating  to  the  development  or 
approvd.  including  the  process  for 
development  or  approval,  of  a  drug 
product  (21  U.S.C  3a5a(a)(2)(A));  and 
(2)  relating  to  the  regulation  of  a  drug 
product  (21  U^.C  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings, 
Mr.  Brancato  is  permanently  debarred 
from  providing  services  in  any  capacity 
to  a  person  with  an  approved  or 
pending  drug  product  application  under 
sections  505. 507. 512.  or  802  of  the  act 
(21  U.S.C  355.  357,  360b.  or  382),  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C  262).  eSective  on 
January  6, 1994  (21  U.S.C  335a(c)(lKB) 
and  (c](2)(A)(ii)  and  21  U.S.C  321(ee)). 

Any  person  with  an  approved  or 
pending  drug  product  application  who 
knowingly  uses  the  services  of  Mr. 
Brancato  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties  (21  U.S.C. 
335b(a)(6)).  If  Mr.  Brancato.  during  his 
period  of  debarment,  provides  services 
in  any  capacity  to  a  person  with  an 
approved  or  pending  drug  |m>duct 
application,  he  will  be  stu^iBcf  to  dvU 
money  penalties  (21  U.S.C  335b(a)(7}). 
In  addition.  FDA  will  not  accept  or 
review  any  abbreviated  new  drug 
appbcation  or  abbreviated  antibiotic 
drug  application  submitted  by  or  with 
Mr.  Brancato's  assistance  during  his 
period  of  debarment. 

Mr.  Brancato  may  file  an  application 
to  attempt  to  terminate  his  debarment. 
pursuant  to  section  306(d)(4)(A)  of  the 
act.  Any  such  appbcation  would  be 
reviewed  under  the  criteria  and 


processes  feet  forth  in  section 
306(d)(4)(C)  and  (d)(4)(D)  of  the  act. 
Such  an  application  should  be 
identifiedjwith  Docket  No.  92N-0416 
and  sent  t^  the  Dockets  Management 
Branch  (aedress  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  Tne  public  availability  of 
informatidn  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  Submissions  may  be  seen  in 
the  E>ockets  Management  Brandi 


between  9 


a.m.  and  4  p.m..  Monday 


through  Fi  iday. 

Dated:  EH  cember  5, 1993 
Jane  E.  Hen  ney, 
Deputy  Con  unissio/ief /( 
(PR  Doc  94  -210 
BIUJNQ  cool '. 


'or  Operations. 
Filed  1-5-94;  8:45  am] 
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[Docket  N« .  930-0398] 

PropoeedlGukfeiine  Regarding 
Microbloi^gtcal  Testing  for 
Antimlcra  sial  Food-Anirmri  Drugs; 
Availabim  y 

AGENCY:  F  3od  and  Drug  Administration, 

HHS. 

ACTION:  N4itice. 


SUMMARY:  The  Food  and  Drug 
Adminisb  ation  (FDA)  is  announcing  the 
availability  of  a  proposed  guideline 
entitled  "Microbiological  Testing  of 
Antimicrc^ial  Drug  Residues  in  Food" 
prepared  ly  the  Ctoter  for  Veterinary 
Medicine  ICVM)  regarding  the  tests 
required  for  food-animal  antimicrobial 
drug  products  to  establish  their  human- 
food  safety.  This  proposed  guideline 
provides  driteria  for  determining  which 
antimicrobials  will  require 
supplemental  testing,  and  recommends 
test  procedures  that  are  necessary  to 
ensure  that  antimicrobial  residues  will 
not  cause  Intestinal  microflora 
s  in  the  consumer, 
mit  written  comments  by 


perturba 
DATES:  Si 
April  6, 1 
AOORE 


:  Submit  written  requests  for 
single  copies  of  the  proposed  guideline 
to  the  Conimunications  and  Education 
Branch  (HFV-12),  Canter  for  Veterinary 
Medicine  J  Food  and  Drug 
AdministiatioD.  7500  Standish  PI, 
Rockville,  MD  20855.  301-594-1755.  or 
the  contact  person  (address  below). 
Send  two  self-addressed  adhesive  labels 
to  assist  tliat  office  in  processing  your 
requests.  Submit  written  comments  on 
the  proposed  guideline  to  the  Dockets 
Management  Brandi  (HFA-305).  Food 
and  E^g  Administration,  rm.  1-23. 
12420  PaiUawn  Dr..  RodLviUe.  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  numbor 
fovmd  in  luackets  in  the  heeding  of  this 


document.  A  copy  of  the  proposed 
guideline  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

FOR  FtJRTNER  INFORMATION  CONTACT: 
Haydee  Fernandez,  Center  for 
Veterinary  Medidne  (HFV-154).  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1684. 

8UPf  (XMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
proposed  guideUne  entitled 
"Microbiological  Testing  of 
Antimicrobial  Drug  Residues  in  Food" 
regarding  required  testing  for  food- 
animal  antimicrobial  drug  products.  In 
evaluating  new  animal  drug 
applications  (NADA's)  the  agency  must 
determine,  among  other  factors,  the 
safety  of  the  intended  use  of  the  drug, 
including  the  cumulative  effect  on  man 
or  animal  required  by  section 
512(d)(2)(B)  of  the  Federal  Food,  Drug. 
and  Cosmetic  Act  (the  act)  (21  U.S.C 
360b(d)(2)(B)).  The  proposed  guideline 
provides  criteria  that  will  be  used  to 
determine  which  antimicrobial  drugs 
will  require  supplemental  testing  to 
ensure  that  antimicrobial  residues  will 
not  cause  intestinal  microflora 
perturbations  in  the  consumer  exposed 
to  antimicrobial  residues. 

It  is  well  known  that  therapeutic 
doses  of  antibiotics  can  cause  adverse 
effects  on  the  intestinal  microflora 
ecology.  In  most  cases  the  lowest  dose 
at  which  these  perturbations  occur  have 
not  been  determined;  however,  CVM 
believes  that  the  ecology  of  the  human 
intestinal  microflora  should  not  be 
disturbed  by  the  residues  of 
antimicrobials  used  in  food-animals. 

In  )une  1992,  CVM  sponsored  a 
symposium  on  the  Miorobiological 
Significance  of  Drug  Residues  in  Food 
to  evaluate  sdentific  expertise  in  this 
area.  Information  discussed  at  the 
symposium  reaffirmed  CVM's 
conclusion  that  the  residue 
antimicrobial  activity  is  a  valid 
endpoint  for  estabUshing  residue 
tolerances  for  antimicn^ial  animal 
drugs. 

CVM  proposes  establishing  two 
categories  for  antimicrobial  drugs:  (1) 
"New  Animal  Antimicrobial  Drugs 
Requiring  Additional  Human  Food 
Safety  Microbiological  Testing"  and  <2) 
"New  Animal  Antimicrobial  Drugs 
Exempt  from  Additional  Human  Food 
Safety  Microbiological  Testing."  To 
quahfy  for^jBxemptioD  from  additional 
microbiological  testing,  the 
antimicrobial  drug  must  have  either  (1) 
"Very  low"  residue  levels,  (2)  residues 
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with  limited  antimicrobial  activity,  or 
(3)  no  adverse  effects  on  intestinal 
microflora  at  approved  dosages. 
Antimicrobial  drugs  will  require 
additional  testing  in  cases  where  a  safe 
residue  concentration  retains 
antimicrobial  activity  in  humans  at 
residue  exposure  levels  greater  than  1 
part  per  million  in  the  total  diet. 

CVM  requests  comments  regarding 
how  the  proposed  guideline  should 
relate  the  effects  of  low  doses  of 
antibiotics  observed  in  model  systems  to 
potential  adverse  biological  effects  in 
humans.  In  addition,  information  is 
requested  on  the  appropriate  endpoints 
for  monitoring  the  effects  of  the 
different  classes  of  antibiotics. 

Interested  persons  may,  on  or  before 
April  6. 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  proposed 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  proposed 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  28, 1993. 
William  K.  Hubbard. 

Acting  Deputy  Commissioner  for  Policy. 
[PR  Doc.  94-114  Filed  1-5-94;  8:45  am] 

BtLUNC  CODE  41M-01-F 


Health  Care  Financing  Administration 

IBPD-778-PN] 
RIN0938-AG28 

Medicare  Program;  Special  Payment 
Limits  for  Home  Blood  Glucose 
Monitors 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  notice. 

SUMMARY:  This  notice  would  establish 
special  payment  limits  for  standard 
home  blood  glucose  monitors,  identified 
as  code  E0607  of  the  HCFA  Common 
Procedure  Coding  System  (HCPCS). 
This  proposed  notice  is  intended  to 
prevent  excessive  payment  for  these 
items.  Currently,  payment  under  the 
Medicare  program  for  home  blood 
glucose  monitors  and  other  items  of 
durable  medical  equipment  (DME)  is 
equal  to  80  percent  of  the  lesser  of  the 
actual  charge  for  the  item  or  the  fee 
schedule  amount  for  the  item.  This 
notice  proposes  that  payment  for 
standard  home  blood  glucose  monitors 
be  equal  to  80  percent  of  the  lesser  of 


the  actual  charge  or  a  special  payment 
limit. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  by  5  p.m. 
on  March  7, 1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services.  Attention:  BPD-778-PN. 
P.O.  Box  26688.  Baltimore.  MD  21207 
If  you  prefer,  you  may  deliver  your 

written  comments  (1  original  and  3 

copies)  to  one  of  the  following 

addresses: 

Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington.  DC  20201.  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard.  Baltimore. 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-778-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  3Q9-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington.  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  245-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Kaiser,  (410)  966-4499. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Special  Reasonable  Charge  Limits 

Payment  for  DME  furnished  under 
Part  B  of  the  Medicare  program 
(Supplementary  Medical  Insurance)  is 
made  through  contractors  known  as 
carriers.  Before  January  1. 1989. 
payment  for  DME  was  made  on  a 
reasonable  charge  basis.  The 
methodology  used  by  the  carriers  to 
establish  reasonable  charges  is  set  forth 
in  sections  1833  and  1842(b)  of  the 
Social  Security  Act  (the  Act)  and  in  42 
CFR  part  405,  subpart  E.  Reasonable 
charge  determinations  are  generally 
based  on  customary  and  prevailing 
charges  derived  from  historic  charge 
data.  The  reasonable  charge  for  an  item 
of  DME  was  generally  set  at  the  lowest 
of  the  following  factors: 

•  The  supplier's  actual  charge  for  the 
item. 

•  The  supplier's  customary  charge. 

•  The  prevailing  charge  in  the  locality 
for  the  item.  (The  prevailing  charge  may 


not  exceed  the  75th  percentile  of  the 
customary  charges  of  suppliers  in  the 
locality.) 

•  The  inflation  indexed  charge  (IIC). 
The  lie  is  defined  in  §  405.509(a)  as  the 
lowest  of  the  fee  screens  used  to 
determine  reasonable  charges  for 
services,  supplies,  and  equipment  paid 
on  a  reasonable  charge  basis  (excluding 
physicians'  services)  that  is  in  effect  on 
December  31  of  the  previous  fee  screen 
year,  updated  by  the  inflation 
adjustment  factor. 

Section  1842(b)(3)  of  the  Act  requires 
that  all  payments  under  Part  B  of  the 
Medicare  program  must  be  reasonable. . 
Paragraphs  (8)  and  (9)  of  section  1842fb) 
of  the  Act  provide  that  we  may  establish 
a  special  reasonable  charge  limit  foi  a 
category  of  service  if,  after  consultation 
with  representatives  of  affected  parties, 
we  determine  that  the  standard  rules  for 
calculating  reasonable  charges  result  in 
grossly  deficient  or  excessive  charges. 

Applicable  regulations  are  located  at 
§  405.502(g).  Section  405.502(g)  requires 
that  we  consider  the  available 
information  that  is  relevant  to  the 
category  of  service  and  establish 
reasonable  charge  limits  that  are 
realistic  and  equitable.  The  limit  on  the 
reasonable  charge  is  an  upper  limit  to 
correct  a  grossly  excessive  charge  or  a 
lower  limit  to  correct  a  grossly  deficient 
charge.  The  limit  is  either  a  specific 
dollar  amount  or  is  based  on  a  special 
method  to  be  used  in  determining  the 
reasonable  charge. 

Section  405.502(g)(1)  provides  the 
following  examples  of  circumstances 
that  may  result  in  grossly  deficient  or 
excessive  charges: 

•  The  marketplace  is  not  competitive. 

•  Medicare  and  Medicaid  are  the  sole 
or  primary  source  of  payment  for  a 
service. 

•  The  charges  involve  the  use  of  new 
technology  for  which  an  extensive 
charge  history  does  not  exist. 

•  The  charges  do  not  reflect  changing 
technology,  increased  facility  with  that 
technology,  or  changes  in  acquisition, 
production,  or  supplier  costs. 

•  The  prevailing  charges  for  a  service 
in  a  particular  locality  ar3  substantially 
higher  or  lower  than  prevailing  charges 
in  other  comparable  localities,  taking 
into  account  the  relative  costs  of 
furnishing  the  services  in  the  different 
localities. 

•  Charges  are  grossly  lower  than  or 
exceed  acquisition  or  production  costs. 

•  There  nave  been  increases  in 
charges  for  a  service  that  cannot  be 
explained  by  inflation  or  technology. 

•  The  prevailing  charges  for  a  service 
are  substantially  higher  or  lower  than 
the  payments  made  for  the  service  by 
other  purchasers  in  the  same  locality. 
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Section  405.502(g)(3)  specifies  that  we 
announce  payment  limits  in  the  Federal 
Register.  Specifically,  we  publish  in  the 
Federal  Roister  our  intention  to 
profwse  limits  and  allow  60  days  for 
receipt  of  public  comments  on  the 
proposal.  After  we  have  considered  all 
timely  comments,  we  publish  in  the 
Federal  Register  a  final  notice 
announcing  the  special  payment  limits 
and  our  analyses  and  responses  to  the 
comments.  Section  405.502{g)|3)  also 
provides  that  the  proposed  and  final 
notices  must  set  forth  the  criteria  and 
clrciunstances,  if  any,  under  which  a 
carrier  may  grant  an  exception  to  the 
limit(s). 

B.  DMEFee  Schedules 

Section  4062  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  "87) 
(Public  Law  100-203),  which  added 
section  1834(a}  to  the  Act,  provides  for 
a  fee  schedule  payment  methodology  for 
DME  furnished  on  or  afler  January  1, 
1989.  (This  fee  schedule  payment 
methodology  is  set  forth  in  42  CFR  part 
414,  subpart  D.)  Sections  1834(a)(1)  (A) 
and  (B)  of  the  Act  provide  that  Medicare 
payment  for  DME  is  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  Section  1834(8)  of  the  Act 
classifies  DME  into  the  following 
payment  categories: 

•  Inexpensive  or  other  routinely 
p  archased  DME. 

•  Items  requiring  fi-equent  and 
substantial  servicing. 

•  Customized  items. 

•  Oxygen  and  oxygen  equipment. 

•  Other  items  of  DME  (capped  rental 
items). 

There  is  a  separate  methodology  for 
determining  the  fee  schedule  payment 
amount  for  each  category  of  DME.  The 
fee  schedules  are  adjusted  annually  by 
a  covered  item  update  fector.  The 
covered  item  update  factor  is  generally 
equal  to  the  change  in  the  Consumer 
Price  Index  for  all  Urban  Consumers 
(CPI-U)  for  the  12-month  period  ending 
June  30  of  the  preceding  year. 

Section  1834(a)(10)(Bj  provides  that 
we  may  apply  the  special  pwyment 
limits  authority  of  paragraphs  (8)  and  (9) 
of  section  1842(b)  to  covered  items  of 
y     DME  and  suppliers  of  these  items  and 
payments  under  section  1834(a)  in  the 
same  manner  as  these  provisions  apply 
to  physician's  services  and  physicians 
and  reasonable  charges  under  section 
1842(b). 

C  Payment  for  Home  Blood  Glucose 
Monitors  (Code  E0607) 

Standard  home  blood  glucose 
monitors  allow  individuals  to  measure 
their  blood  glucose  and,  then,  alter  their 


diets  Of  insulin  dosages  to  ensure  that 

they  are  maintaining  an  adequate  blood 
glucose  level.  Home  blood  glucose 
monitors  are  covered  by  the  Medicare 
program  as  DME  and  are  classified 
under  ttie  inexpensive  and  other 
routindy  purchased  DME  payment 
categon'  defined  in  section  1834(a)(2)  of 
the  Act.  Section  1834(a)(2)  specifies  that 
inexpej  isive  and  other  routinely 
purcha  led  DME  are  those  items  of  DME 
that  ha  ^e  a  purchase  price  that  does  not 
exceed  j$150  or  are  acquired  at  least  75 
percent  of  the  time  by  purchase.  We 
determined  that  home  olood  glucose 
monito  -s  belong  in  this  category  based 
on  a  re'  lew  of  data  that  show  that  these 
monito  "s  are  acquired  at  least  75  percent 
of  the  t  me  by  purchase. 

Section  1834(a)(2)  requires  that 
paymei  it  for  items  falling  within  this 
categor  i  be  made  on  a  purchase  or 
rental  I  asis  and  that  local  purchase  and 
rental  fee  schedule  amounts  be 
calcu  '.ated  for  each  item.  Section 
414.221  (c)(1)  provides  for  the 
calcula  ion  of  purchase  fee  schedules 
for  hot] .  new  and  used  DME  virithin  this 
category.  The  fee  schedule  amounts  for 
purchased  new,  purchased  used,  and 
rental  DME  within  this  category  are 
based  qn  the  average  reasonable  charges 
for  purchased  new,  purcha^d  used,  and 
rental  dME,  respectively,  from  the  base 
year  period  of  July  1, 1986  through  June 
30,1987. 

The  ( urrent  1993  fee  schedule 
amoun  s  for  code  E0607  accurately 
reflect  Cie  average  reasonable  charges 
for  home  blood  glucose  monitors  in 
1986,  adjusted  by  1.7  percent  (the 
percentage  increase  in  the  CPI-U  for  the 
6-montp  period  ending  with  December 
1987)  and  by  the  cumulative  covered 
item  u{  date  factor.  The  average  1993  fee 
schedu  e  amount  for  purchased  new 
home  b  lood  glucose  monitors,  excluding 
the  fee  wJiedule  amounts  for  the  Virgin 
Islands^  Alaska.  Hawaii,  and  Puerto 
Rico,  ia  $178.73.  However,  as  we 
explain  below,  due  to  manufacttirers' 
widespread  practice  of  issuing 
consumer  rebates,  the  fiee  schedule 
amounts  substantially  exceed  the 
effecti\^  purchase  amount  (the  list 
purchase  amount  less  any  rebate)  paid 
by  the  general  public  in  all  localities. 

We  h  ave  reviewed  pricing  and  rebate 
informi  ition  available  for  the  years  1986 
througl  1 1993  to  become  ^uniliar  with 
the  hoi  le  blood  gli>cose  monitor  market. 
Our  pr  cing  and  rebate  sources  Include: 
mail  oi  Jer  catalogs  (such  as  Bruce 
Medical  Supply  catalog,  St.  Louis 
Medici  Supply,  and  Institutional 
Produc  :s),  advertisements  listed  in 
newspi  pers  and  periodicals  (such  as 
Drug  T  >pics  and  Shopper's  Guide),  and 
pharmi  cy  and  other  retail  store  fliers. 


For  the  purposes  of  this  analysis,  we 
focused  on  home  blood  glucose  monitor 
pricing  and  national  rebate  programs 
listed  in  the  Winter  1993  edition  of  the 
Bruce  Medical  Supply  catalog  (Vol.  15, 
No.  1),  but  the  pricing  and  rebate 
information  found  in  the  Bruce  catalog 
is  consistent  with  the  pricing  and  rebate 
information  available  in  all  the  other 
sources  we  examined. 

In  addition,  in  our  experience,  the 
Bruce  catalog  listed  the  largest  number 
of  home  blood  glucose  monitors  made 
by  the  largest  number  of  home  blood 
glucose  monitor  manufacturers,  and 
reflected  the  national  rebate  programs 
offered  by  these  manufacturers.  Six 
different  brands  of  home  blood  glucose 
monitors,  manufactured  by  five  different 
organizations,  can  be  purchased  from 
the  Bruce  catalog  from  any  location  in 
the  United  States,  Puerto  Rico,  and  the 
United  States  Virgin  Islands  and  are 
covered  under  Medicare.  The  monitors 
listed  are:  Accu-Chek  III,  manufactured 
by  Boehringer  Mannheim;  Checkmate, 
manufactured  by  Cascade  Medical; 
ExacTech  Companion  and  ExacTech 
Pen,  manufactured  by  MediSence; 
Glucometer  3,  manufactured  by  Milas, 
Inc.;  One  Touch  H,  manufactured  by 
Lifescan;  and  Tracer  H,  manufactured  by 
Boehringer  Mannheim.  We  estimate  that 
the  six  monitors  listed  in  the  Bruce 
catalog  account  for  approximately  90 
percent  of  the  market.  This  estimate  is 
based  on  marketing  information 
presented  in  an  article  that  appeared  in 
the  Wall  Street  Journal  on  November  12, 
1992  (Marketing  and  Media  section,  Bl). 

We  are  using  the  Bruce  catalog  pricing 
and  rebate  information  because  it  is  a 
convenient  single  reference.  We  believe 
the  catalog  is  indicative  of  market 
pricing  for  home  blood  glucose 
monitors.  In  addition,  the  catalog  lists 
the  national  rebate  programs  offered  by 
the  manufacturers  of  the  monitors.  By 
choosing  the  Bruce  catalog  as  the  source 
of  data  for  proposing  payment  limits,  we 
are  not  recommending  that  future 
purchases  of  home  blood  glucose 
monitors  by  Medicare  beneficiaries  be 
made  through  the  Bruce  catalog.  We  are 
confident  that  comparable  net  prices  are 
available  in  all  localities  from  die 
various  other  mail  order  or  retail  outlets. 

During  the  fee  schedule  base  year 
period  (July  1.  1986  through  June  30. 
1987),  retail  prices  for  home  blood 
glucose  monitors  generally  exceeded 
$150.  Since  then,  several  lower  priced 
models  have  appeared  on  the  market 
while  the  older,  higher  priced  models 
have  been  phased  out.  "The  growth  in 
the  home  blood  glucose  monitor  market 
and  advances'  in  the  technology  of 
producing  these  monitors  have  caused 
the  market  value  of  the  home  blood 
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glucose  monitor  to  decline  steadily,  so 
that  now  this  item  is  readily  available  at 
prices  below  $70.  In  addition, 
manufactujers  have  begun  the 
widespread  practice  of  issuing 
consumer  rebates  to  promote  their 
products.  Mail-in  manufacturers'  rebates 
ranging  from  $20  to  $75  have  been 
available  over  the  past  several  years. 
The  Medicare  program  does  not  receive 
the  benefit  of  many  of  these  rebates 
because,  although  suppliers  bill  for  the 
price  of  the  equipment,  the  rebates  are 
sent  to  the  beneficiary. 

The  average  list  price  of  the  six 
monitors  in  the  Bruce  catalog  is  $65.44. 
Manufacturer  rebates,  ranging  from  $30 
to  $50,  are  available  for  four  of  these 
monitors.  A  fifth  monitor,  the 
Checkmate,  is  Usted  at  a  price  of  561.90, 
but  can  be  obtained  through  the  catalog 
free  of  charge  with  the  purchase  of  two 
boxes  of  Checkmate  test  strips,  supplies 
that  are  essential  for  the  effective  use  of 
the  Checkmate  monitoring  system.  New 
home  blood  glucose  monitors  are  now 
available  to  the  general  public  at  a  net 
cost  that  is  well  below  the  fee  schedule 
amoimts  estabhshed  for  code  E0607. 

Our  findings  are  supported  by  the 
Office  of  the  Inspector  General's  (OIG) 
report  "Durable  Medical  Equipment — 
Review  of  Medicare  Payments  for  Home 
Blood  Glucose  Monitors"  (A-09-92- 
00034)— issued  in  December  of  1992.  In 
this  report,  the  OIG  states  that  excessive 
Medicare  payments  have  been  made  for 
home  blood  glucose  monitors  because 
claims  were  not  adjusted  to  reflect 
manufacturers'  rebates.  The  OIG 
reviewed  a  sample  of  80  Medicare 
claims  for  mmitors  processed  by  2 
carriers.  Pram  this  sample,  the  OIG 
identified  SO  claims  for  which  rebates 
were  available  at  the  time  the  monitors 
were  purchased.  The  OIG  found  that 
Medicare  payment  for  only  5  of  these  50 
claims  were  reduced  by  the  amount  of 
the  rebate.  The  OIG  concluded  that  the 
fee  schedule  amounts  established  for 
code  E0607  based  on  pre-1987  historic 
charges  are  excessive. 

D.  Supplier  Consultation 

Sections  1834{a)(10)(B)  and 
1842(b){9)(A)(i)  of  the  Act  require  that 
we  consult  with  representatives  of  the 
suppliers  likely  to  be  affected  by  any 
change  in  payment  before  making  a 
determination  that  a  fee  schedule 
amount(s)  is  not  inberendy  reasonable    . 
by  reason  of  its  grossly  excessive  or 
deficient  amount.  On  June  15, 1993,  we 
met  with  representatives  of  suppliers  of 
home  blood  glucose  monitors 
(hereinafter  referred  to  as  supplier 
representatives)  to  discuss  issues 
relating  to  Medicare  payment  for  these 
devices.  The  following  is  a  synopsis  of 


the  comments  and  concerns  df  the 
supplier  representatives  as  expressed  at 
this  meeting. 

The  supplier  representatives  were 
primarily  concerned  about  the  use  of 
manufacturer  rebate  information  in 
determining  appropriate  Medicare 
payment  amounts  for  home  blood 
glucose  monitors.  They  maintained  that 
the  rebate  programs  are  purely  a 
marketing  tool  used  by  the 
manufacturers  to  promote  the  sale  of 
their  monitors,  that  the  rebates  do  not 
relate  in  any  way  to  the  "market  price" 
of  the.  monitors,  and  that  the  rebate 
programs  are  not  permanent  and, 
therefore,  should  not  be  used  as  a  basis 
for  establishing  payment  amounts. 

Currently,  if  a  manufacturer's  rebate  is 
included  in  the  charge  listed  on  a  claim 
submitted  for  reimbursement  to 
Medicare,  that  rebate  is  to  be  clearly  and 
specifically  identified  and  is  to  be 
annotated  as  not  reimbursable  under 
Medicare.  Payment  is  based  on  the 
lower  of  the  actual  charge  for  the 
equipment  (the  submitted  charge  less 
the  rebate  amount)  or  the  fee  schedule 
amount.  However,  as  noted  in  the  OIG 
report  discussed  above,  in  a  majority  of 
cases,  the  rebates  are  not  reported  on  the 
claims  submitted  to  Medicare,  resulting 
in  Medicare  overpayments. 

The  Medicare  payment  amounts  for 
home  blood  glucose  monitors  should 
not  exceed  the  amounts  paid  by  the 
general  public  for  these  devices.  The 
price  of  a  home  blood  glucose  monitor 
less  any  available  rebate  amount 
represents  the  actual  cost  to  the 
consumer  for  the  device  and  is  an 
appropriate  basis  for  estabUshing 
Medicare  payment  amounts  for  Qiese 
devices. 

In  the  case  of  home  blood  glucose 
monitors,  manufacturer  rebates  are 
widespread  and  have  been  available  for 
several  years.  The  OIG  reported  that 
manufacturer  rebates  for  home  blood 
glucose  monitors  generally  range  from 
about  $30  to  $75  and  that  the  duration 
of  the  rebate  offer  is  continually 
extended,  often  lasting  for  more  than  1 
year  or  until  a  new  model  is  introduced. 
Given  the  facts  underlying  the  pricing  of 
these  monitors,  the  retail  prices  of  home 
blood  glucose  monitors  less  the 
available  rebate  amounts  are  reasonable 
measures  of  the  market  value  of  these 
devices. 

The  supplier  representatives 
maintained  that  some  rebate  programs 
are  not  available  In  some  areas  of  the 
United  States.  However,  the  rebates 
listed  in  the  Bruca  Medical  Supply 
catalog  are  available  to  all  Medicare 
beneficiaries  Uving  in  the  continental 
United  States,  Alaska.  Hawaii,  Puerto 


Rico,  and  the  United  States  Virgin 
Islands. 

The  supplier  representatives  stated 
that  we  should  consider  establishing 
inherent  reasonableness  limits  for  blood 
glucose  test  strips,  identified  as  code 
A4253  of  the  HCPCS.  Medicare  payment 
for  these  supplies  is  made  on  a 
reasonable  charge  basis.  The  Medicare 
carriers,  therefore,  have  the  authority  to 
establish  inherent  reasonableness  limits 
for  code  A4253.  We  are  aware  of  several 
carriers  that  have  established  inherent 
reasonableness  limits  for  this  code. 

n.  Provisions  of  This  Proposed  Notice 

Based  on  our  own  experience  and  the 
work  of  OIG,  and  after  consulting  with 
representatives  of  suppliers  of  home 
blood  glucose  monitors,  we  have 
determined  that  the  fee  schedule 
amounts  for  code  E0607  are  grossly 
excessive  and  are  not  inherently 
reasonable.  In  accordance  with  section 
1842(b)(8}  of  the  Act,  we  are  proposing 
to  replace  the  use  of  a  fee  schedule 
payment  with  special  payment  limits  for 
code  E0607.  These  special  payment 
limits  would  not  apply  to  home  blood 
glucose  monitors  with  speaal  features 
(HCPCS  code  E0609). 

A.  Special  Payment  Limits  for  Code 
E0607 

1.  New  Home  Blood  Glucose  Monitors  ' 

For  purchased  new  home  blood 
glucose  monitors  furnished  to  Medicare 
beneficiaries,  we  propose  the  follow^ing 
special  payment  limits: 

Initial  Year  Special  Payment  Limits 

Continental  U.S _ $57 

Alaska.  Hawaii.  Puerto  Rioo  aad  Virgin 

Islands _ S65 

These  proposed  limits  are  based  on 
pricing  and  manufacturers'  rebates 
contained  in  the  Winter  1993  edition  of 
the  Bruce  Medical  Supply  catalog.  We 
based  the  proposed  limits  for  the 
continental  U.S.  on  the  median  net  cost, 
rounded  to  the  nearest  dollar,  of  five  of 
the  six  monitors  Usted  in  the  catalog. 
We  omitted  the  Checkmate  monitor 
because  this  monitor  is  relatively  new  to 
the  market  and  has  little  market  history. 
We  determined  the  cost  for  each 
monitor  to  be  equal  to  the  Bruce 
Medical  Supply  list  price  decreased  by 
the  manufacturer's  mail-in  rebate  (if 
applicable)  and  increased  by 
appropriate  shipping  and  handling 
charges  effective  December  1992.  After 
making  the  adjustments  for  rebates  and 
shipping  and  handling  charges,  we  are 
proposing  a  limit  of  $57  which  exceeds 
the  final  cost  for  four  of  the  six  monitors 
listed  in  the  catalog.  We  permitted  an 
additional  shipping  charge  of  $8  for 
monitors  that  are  purchased  in  Alaska. 
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Hawaii,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands.  In  addition,  our  review  of 
current  pricing  and  rebate  information 


shows  th  at  several  brands  of  new  home 
blood  gli  [Cose  monitors  can  be  widely 


Bruce  ^  edical  Supply  (WihfTER  1993) 

[Pricing  for  Home  Blood  Glucose  Monitors] 


Monitor 


Ctwctcmata 

Tracer  II  

Glucometer  3 

Accu-Chek  III _ 

ExacTech 

One  Touch  II 

Median  of  the  final  cost— $57 


The  Bnal  median  cost  of  the  monitors 
listed  in  the  Bruce  catalog,  excluding 
the  Checkmate  monitor,  including 
shipping  and  handling,  and  rounded  to 
the  nearest  dollar  is  $57.  We  propose 
that  this  amount  be  established  as  the 
special  payment  Umit  for  new  home 
blood  glucose  monitors  furnished 
within  the  continental  Unite^States. 
The  final  median  cost  for  these 
monitors,  if  furnished  in  Alaska, 
Hawaii,  Puerto  Rico,  or  the  United 
States  Virgin  Islands,  including 
shipping  and  handling,  and  rounded  to 
the  nearest  dollar  is  $65.  We  propose 
that  this  amount  be  established  as  the 
special  payment  limit  for  new  home 
blood  glucose  monitors  furnished 
outside  the  continental  United  States. 

We  recognize  that  shipping  and 
handling  costs  are  unique  to  mail-order 
outlets  and  are  not  generally 
experienced  by  retail  outlets;  however, 
we  have  chosen  to  include  these 
shipping  and  handling  costs,  without 
regard  to  the  type  of  supplier,  as  a  proxy 
for  similar  costs  such  as  transportation 
and  overhead  that  might  be  incurred  by 
retail  stores.  The  average  shipping  and 
handling  cost  per  monitor  in  the 
continental  U.S.  is  approximately  $7,  an 
amount  that  we  believe  sufficiently 
reflects  expenses  incurred  by  retail 
stores  that  supply  home  blood  glucose 
monitors.  The  additional  shipping 
allowance  of  $8  is  intended  to  reflect 
additional  costs  of  shipping  outside  the 
continental  U.S. 

2.  Purchased  Used  Home  Blood  Glucose 
Monitors 

Historically,  Medicare  allowed 
payment  amounts  for  the  purchase  of 
used  DME  have  been  set  at 
approximately  75  percent  of  the 
corresponding  allowed  payment 


purchased  at  prices  below  the  proposed 
limits. 

The  information  we  used  to  calculate 
the  proposed  limits  is  presented  below. 


List 
price 


$61.90 
42.95 
42.95 
79.95 
54.95 

109.95 


Rebate 


i$61.90 
30.00 
30.00 
30.00 
00.00 
50.00 


cost 
(1) 


$0.00 
12.95 
12.95 
49.95 
54.95 
59.95 


Ship- 
pings 
han- 
dling 
(2) 


$6.95 
5.95 
5.95 
6.95 
5.95 
8.95 


r^nal 
cost 
(1+2) 


$6.95 
18.90 
18.90 
56.90 
60.90 
68.90 


1  The  Checkmate  monitor  can  be  obtained  free  of  charge  with  the  purchase  of  two  boxes  of  Checkmate  test  strips. 


amounts  for  the  purchase  of  new  DME. 
Based  on  this  ongoing  policy,  for 
purchased  used  home  blood  glucose 
monitors,  the  special  payment  limits 
would  bt  equal  to  75  percent  of  the 
special  payment  limits  for  purchased 
new  monitors.  If  the  special  pajrment 
limit  forp  purchased  new  home  blood 
glucose  inonitor  is  $57,  the  special 


payment 


monitor 


/vould  be  $42.75. 


hmit  for  the  purchased  used 


3.  Rente* :  Home  Blood  Glucose 
Monitor! 

Histor  cally,  Medicare-allowed 
payment  amounts  for  the  rental  of  DME 
have  bee  ti  set  at  approximately  10 
percent  ( if  the  corresponding  allowed 
payment  amounts  for  the  purchase  of 
new  DM  I.  Based  on  this  ongoing  policy, 
for  rente  1  home  blood  glucose  monitors, 
the  spec  al  payment  limits  would  be 
equal  to  10  percent  of  the  special 
payment  limits  for  purchased  new 
monitor! .  If  the  special  payment  limit 
for  a  pui  :hased  new  home  blood 
glucose  I  nonitor  is  $57,  the  special 
payment  Umit  for  a  rented  monitor 
would  b#  $5.70  each  month.  The  total 
payment  for  a  rented  monitor  would  not 
be  allowed  to  exceed  the  lower  of  the 
actual  cnarge  or  the  fee  for  the  purchase 
of  the  mimitor. 

B.  Appli  :ability 

The  in  itial  special  payment  limits  we 
propose  would  apply  to  standard  home 
blood  gli  icose  monitors  famished  on  or 
after  the  effective  date  of  the  published 
final  not  ce  and  before  January  1, 1994. 
For  stani  lard  home  blood  glucose 
monitory  furnished  in  calendar  year 
1994,  the  special  payment  limits  would 
be  equalito  the  initial  special  payment 
limits  increased  by  the  1994  covered 
item  upc  ate  factor  (the  factor  used  to 


update  other  items  of  DME).  The 
covered  item  update  for  1994,  and  each 
subsequent  year,  is  defined  in  section 
1834(a)(14)(B)  of  the  Act  as  the 
percentage  increase  in  the  CPI-U  (or  the 
12-month  period  ending  with  June  of 
the  previous  year.  For  each  calendar 
year  after  1994,  the  special  payment 
limits  would  be  equal  to  the  special 
payment  Umits  for  the  preceding 
calendar  year  increased  by  the  covered 
item  update  for  the  calendar  year  to 
which  the  limits  would  apply. 

C.  Payment  for  Home  Blood  Glucose 
Monitors 

We  propose  that  payment  for  home 
blood  glucose  monitors  be  equal  to  80 
percent  of  the  lesser  of  the  actual  charge 
for  the  monitor  or  the  appropriate 
special  payment  limit,  as  described  in 
section  A  above. 

III.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
notice  that  meets  one  of  the  E.0. 12291 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likelv  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  miUion  or  more; 

•  A  major  increase  in  cost  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  enects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  notice  would  reduce 
unnecessary  Medicare  program 
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expenditures  for  standard  home  blood 
glucose  monitors.  Currently,  payment 
under  the  Medicare  program  for  home 
glucose  monitors  is  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  Under  this  proposed  notice, 
payment  would  be  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  or  the 
appropriate  special  payment  limit 
proposed  by  this  notice. 

We  are  proposing  special  payment 
limits  for  purchased  new  home  blood 
glucose  monitors  for  Medicare 
beneficiaries  of  $57  if  the  monitor  is 
furnished  within  the  continental  United 
States  and  $65  if  furnished  in  Alaska, 
Hawaii,  Puerto  Rico,  or  the  Virgin 
Islands. 

We  estimate  that  imposing  special 
payment  limits  for  purchased  new  home 
blood  glucose  monitors  would  produce 
savings  of  $5  million  annually,  or  $25 
million  from  FY  1994  through  FY  1998. 

This  notice  would  not  meet  the  $100 
million  criterion  nor  would  it  meet  the 
other  E.O.  12291  criteria.  Therefore,  this 
notice  is  not  a  major  rule  under  E.O. 
12291,  and  an  initial  regulatory  impact 
analysis  is  not  required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
suppliers  and  manufacturers  of  home 
blood  glucose  monitors  are  considered 
to  be  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

In  determining  whether  to  adjust 
payment  rates  for  standard  home  blood 
glucose  monitors,  we  considered  the 
potential  impacts  on  quality,  access,  and 
beneficiary  liabiUty  of  the  adjustment, 
including  the  likely  effects  on 
assignment  rates  and  participation  rates 
of  supphers  (as  required  by  section 
1842(b)(8)tC)  of  the  Act).  These 
considerations  are  addressed  below  in 
this  impact  analysis. 

This  notice  would  affect  suppliers  of 
standard  home  blood  glucose  monitors. 


Their  Medicare  payments  could  be 
reduced  by  the  amount  of  the  estimated 
savings.  Suppliers  can  choose  to  accept 
assignment,  which  means  they  agree  to 
accept  Medicare's  approved  amount  as 
payment  in  full.  It  is  possible  that,  as  a 
consequence  of  our  reducing  payments 
for  code  E0607,  the  number  of  supphers 
accepting  assignment  of  a  beneficiary's 
claim  for  Medicare  payment  for  this 
code  may  decrease  if  suppliers  choose 
instead  to  charge  beneficiaries  the  full 
difference  between  the  amount  charged 
and  the  lower  Medicare  payment.  Also, 
the  number  of  suppliers  who  elect  to 
become  "participating  suppliers"  may 
decrease  as  a  result  ofreouced 
payments  for  code  E0607.  Under  the 
Medicare  participation  program,  a 
supplier  that  decides  to  become  a 
"participating  supplier"  must  agree  to 
accept  assignment  for  all  covered 
services  furnished  to  Medicare 
beneficiaries.  Participating  suppliers 
benefit  by  being  listed  in  the  Medicare 
Participating  Physician/Supplier 
Directories,  known  as  Medpards,  which 
are  compiled  by  the  Medicare  carriers 
and  furnished  to  various  senior  citizen 
groups.  A  Medicare  beneficiary  can 
obtain  the  Medpard  for  his  or  her  State 
from  the  Medicare  carrier. 

Suppliers  who  do  not  accept 
assignment  and  charge  more  than  the 
Medicare  approved  amount  can  collect 
the  balance,  that  is,  the  actual  charge 
minus  Medicare  payment,  from  the 
beneficiary.  Therefore,  beneficiaries 
who  receive  services  from  suppliers 
who  do  not  accept  assignment  are 
exposed  to  greater  financial  liability 
than  those  who  receive  services  from  a 
supplier  taking  assignment.  As  a  resuh. 
Medicare  beneficiaries  may  choose  to 
deal  with  participating  suppliers  or 
purchase  less  expensive  home  blood 
glucose  monitors  in  order  to  reduce 
their  financial  liability. 

Manufacturers  of  more  expensive 
home  blood  glucose  monitors  may  be 
affected  if.  as  a  result  of  this  notice, 
suppliers  choose  to  provide  less 
expensive  monitors  or  Medicare 
beneficiaries  decide  to  use  less 
expensive  monitors.  We  expect  that  this 
notice  would  have  minimal  affects  on 
the  quahty  of  monitors  furnished  to 
beneficiaries  or  on  beneficiary  access  to 
quaUty  monitors.  As  we  demonstrated 
above,  four  out  of  six  home  blood 
glucose  monitors  listed  in  the  Bruce 
Medical  Supply  catalog  can  be 
purchased  from  anywhere  in  the 
continental  United  States  for  less  than 
$57. 

Though  the  estimated  decrease  in  the 
allowed  Umit  from  $178.73  to  $57  for 
monitors  purchased  in  the  continental 
U.S.  appears  large,  the  net  decrease  is 


not  large,  given  the  size  and  prevalence 
of  the  rebates  manufacturers  have  been 
refunding  to  beneficiaries.  Four  of  five 
manufacturers  are  giving  rebates  ranging 
from  37  percent  to  70  percent  of  the 
purchase  price.  In  addiition,  the  glucose 
test  strips  used  with  the  monitors  are 
specifically  manufactured  to  be  used 
with  a  specific  brand  of  monitor  The 
test  strips  frequently  cost  more  than 
$.50  each  and  a  beneficiary  may  use  4 
or  more  each  day.  Therefore,  once  the 
beneficiary  obtains  a  home  blood 
glucose  monitor.  Medicare  could  pay  an 
additional  $60  each  month  the 
beneficiary  uses  the  medically  necessary 
monitor.  Apparently,  the  income 
generated  from  the  ongoing  sale  of  the 
test  strips  far  exceeds  the  income 
generated  from  the  sale  of  the  monitors. 
A  manufacturer  has  an  enormous 
incentive  to  promote  the  sale  of  its 
brand  of  monitors  in  order  to  ensure  the 
future  sale  of  its  brand  of  test  strips.  For 
these  reasons,  we  believe  that 
manufacturers  and  suppliers  will 
continue  to  provide  their  services  to 
Medicare  beneficianes. 

If  a  manufacturer's  rebate  is  not 
reported  on  a  Medicare  claim  for  code 
E0607.  and  the  beneficiary  subsequently 
mails  in  the  rebate  form,  and  receives 
the  rebate,  then  the  beneficiary  recuives 
a  windfall  in  the  amount  of  the  rebate 
and  the  Medicare  program  is  not 
benefiting  from  the  rdbate.  The 
beneficiary  is  essentially  paid  for 
purchasing  a  certain  brand  of  monitor 

This  notice  would  effectively 
eliminate  any  windfall  that  beneficiaries 
receive  from  manufacturer  rebates  that 
are  not  reported  on  Medicare  claims  for 
code  E0607. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  since  we  have  determined,  and  the 
Secretary  certifies,  that  this  notice 
would  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  would  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  uf 
small  rural  hospitals. 

IV.  Paperwork  Reduction  Act 

This  notice  does  not  impose  any 
information  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paper  Reduction  Act  of  1980  (44  U.S.C. 
3501  through  3511). 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  FR  documents  published  for 
comment,  we  are  not  able  to 
acknowledge  or  respond  to  them 
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individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

(Section  1834(a)(10)(B)  of  the  Social  Security 
Act  (42  U.S.C.  1395m(a)(10)(B));  42  CFR 
405.502(g)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  September  3, 1993. 
Bruce  C.  Vladeck, 

/Administrator,  Health  Care  Financing 
Administration. 

Dated:  October  4, 1993. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  94-66  Filed  1-5-94:  8:45  am] 

BILUNO  CODE  4120-01-^ 


[BPD-796-NC] 

Medicare  Program;  Elimination  of 
Additional  Payments  for 
Administrative  and  General  Costs  of 
Hospital-Based  Home  Health  Agencies 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  notice  with  comment 
period. 

SUMMARY:  In  accordance  v^th  section 
13564(b)(1)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  this  final 
notice  with  comment  period  provides 
that  the  payment  add-on  for  the 
administrative  and  general  costs  of 
hospital-based  home  health  agencies 
(HHAs)  is  eliminated.  This  notice  also 
explains  the  effects  of  this  provision  on 
the  methodology  used  in  calculating  the 
HHA  cost  hmits. 

DATES:  Effective  date:  The  notice  is 
effective  for  cost  reporting  periods 
beginning  on  or  after  Octol^r  1, 1993. 

Comment  date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  and  must  be  received  by  5  p.m. 
on  March  7, 1994. 

ADDRESSES:  Mail  comments  (an  original 
and  three  copies)  to  the  following 
address: 
Health  Care  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  BPD-796-NC. 

P.O.  Box  7517.  Baltimore,  MD  21207- 

0517. 

If  you  prefer,  you  may  deliver  your 
comments  (an  original  and  three  copies) 
to  one  of  the  following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave. 

SW.,  Washington.  DC  20201.  or 


Room  l|32.  East  High  Rise  Building, 
6325  Security  Boulevard.  Baltimore, 
MD21207. 

Becai  ise  of  staffing  and  resource 
limitati  ans,  we  cannot  accept  comments 
by  facs  mile  (FAX)  transmission.  In 
comma  iting,  please  refer  to  file  code 
BPD-7<  6-NC,  Comments  received 
timely '  vill  be  available  for  pubUc 
inspect  on  as  they  are  received, 
general  y  beginning  approximately  3 
weeks  i  fter  publication  of  a  document, 
in  roon;  309-G  of  the  Department's 
offices  i  It  200  Independence  Avenue 
SW.,  W  ishington,  DC,  on  Monday 
througl  Friday  of  each  week  fi-om  8:30 
a.m.  to  p  p.m.  (Phone:  202-€90-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  reeuest  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  endlose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Docu'ni  mts,  or  enclose  your  Visa  or 
Master  Zard  number  and  expiration 
date.  Ci  edit  card  orders  can  also  be 
placed  )y  caUing  the  order  desk  at  (202) 
783-32  18  or  by  faxing  to  (202)  275- 
6802.  T  le  cost  for  each  copy  is  $4.50. 
As  an  a  temative,  you  may  view  and 
photoc(  py  the  Federal  Register 
docum(  nt  at  most  libraries  designated 
as  U.S.  [Jovemment  Depository 
Libraric  s  and  at  many  other  public  and 
academ  c  libraries  throughout  the 
country  that  receive  the  Federal 
Registei '. 

FOR  FUF  THER  INFORMATION  CONTACT: 
Michae  Bussacca  (410)  966-4602. 

SUPPLEf  EhCTARY  INFORMATION: 

I 
I.  Backiround 

Sectiln  1861(v)(l)(A)  of  the  Social 
Security  Act  (the  Act)  authorizes  the 
Secretary  to  estabUsh  limits  on 
allowaUle  costs  incurred  by  a  provider 
of  services  that  may  be  paid  under  the 
Medicare  program.  These  limits  are 
based  ofi  estimates  of  the  costs 
necessary  in  the  efficient  delivery  of 
neededjhealth  services.  Under  this 
authoriiy,  we  have  maintained  limits  on 
HHA  per-visit  costs  since  1979.  The 
limits  nlay  be  applied  to  direct  or 
indirect^overall  costs  or  to  the  costs 
incurreo  for  specific  items  or  services 
furnished  by  die  provider.  This 
statutory  provision  is  implemented  in 
the  regulations  at  42  CFR  413.30. 
Additiojnal  statutory  provisions 
governing  the  limits  are  contained  at 
section  1861(v)(l)(L)  of  the  Act.  Section 
1861(v)(l)(L)(i)  specifies  that  for  cost 
reporting  periods  beginning  after  July  1, 
1987.  the  cost  Umits  are  not  to  exceed 
112  per  :ent  of  the  mean  of  the  labor- 


related  and  nonlabor  per-visit  costs  for 
freestanding  HHAs.  In  addition,  section 
1861(v)(l)(L)(ii)  of  the  Act  has  required 
that  an  adjustment  be  made  to  the  cost 
limits  for  the  administrative  and  general 
(A&G)  costs  of  hospital-based  agencies. 
The  A&G  per-visit  add-on  for  hospital- 
based  HHAs  has  been  applied  since 
1980. 

We  published  a  notice  with  comment 
period  that  appeared  in  the  July  8, 1993 
issue  of  the  FcKderal  Register  (58  FR 
36748)  that  set  forth  a  revised  schedule 
of  Hmits  on  HHA  costs  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1993.  The  limits  were  computed  using 
actual  cost  per-visit  data  from  cost 
reporting  periods  ending  on  or  after 
June  30, 1989  and  before  May  31, 1991. 
and  were  adjusted  by  the  latest 
estimates  in  the  "market  basket"  index 
to  reflect  changes  in  the  price  of  goods 
and  services  furnished  by  HHAs. 

II.  Provisions  of  This  Final  Notice  With 
Comment  Period 

A.  Elimination  of  the  A&G  Add-on 

On  August  10, 1993,  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA  "93),  Pubhc  Law  103-66,  was 
enacted.  Section  13564(b)  of  OBRA  '93 
amended  section  1861(v)(l)(L)(ii)  of  the 
Act  to  require  that,  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1993,  we  no  longer  include 
a  payment  adjustment  for  the 
administrative  and  general  costs  of 
hospital-based  HHAs  in  computing  the 
HHA  limits.  Under  this  provision, 
hospital-based  HHAs  and  freestanding 
HHAs  will  be  treated  identically  for 
payment  purposes.  Thus,  in  computing 
a  hospital-based  HHA's  cost  limits  for 
cost  reporting  periods  beginning  on  or 
after  October  1 , 1 993 ,  the  A&G  add-on 
amounts  that  were  to  apply,  as  set  forth 
in  Table  n  of  the  July  8, 1993  notice  (58 
FR  36753),  will  not  be  used.  Other 
components  of  the  July  8, 1993  notice, 
specifically  the  per-visit  limits  in  Table 
I,  the  wage  indexes  in  Tables  Ilia  and 
mb.  and  the  cost  reporting  year 
adjustment  factors  in  Table  IV.  will 
continue  to  be  used  to  compute  the 
limits. 

We  note  that  section  13564(a)  of 
OBRA  '93  amended  section 
1861(v)(l)(L)(iii)  of  the  Act  to  provide 
that  there  be  no  changes  in  the  per-visit 
cost  limits  for  home  health  services  for 
cost  reporting  periods  beginning  on  or 
after  July  1, 1994.  and  before  July  1, 
1996.  Since  the  effective  date  of  that 
provision  is  different  from  that  of  the 
elimination  of  the  A&G  add-on.  we 
intend  to  publish  a  separate  notice  in  a 
future  Federal  Register  to  explain  the 
effects  of  the  delay  in  the  update.  Again, 
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the  only  change  in  the  methodology  for 
computing  the  HHA  cost  limits  that  is 
effective  for  cost  reporting  periods 
beginning  on  or  after  Octolrar  1, 1993  is 
the  elimination  of  the  A&G  add-on  for 
hospital-based  HHAs. 

B.  Computing  the  Cost  Limit  for  a 
Hospital-Based  HHA 

The  example  below  illustrates  how  an 
adjusted  occupational  therapy  per-visit 
cost  limit  is  calculated  for  a  hospital- 
based  HHA  in  Dallas.  Texas,  widi  a  12- 
month  cost  reporting  period  beginning 
October  1. 1993.  Because  the  A&G  add- 
on has  been  eliminated,  this  example  is 
identical  to  the  example  contained  in 
our  July  8, 1993  notice  (58  FR  36752)  of 
the  calculation  of  a  Umit  for  a  free- 
standing HHA,  with  the  exception  of  the 
application  of  a  different  cost  reporting 
period  adjustment  factor,  as  set  forth  in 
Table  IV  of  that  notice.  These  factors  are 
based  on  the  month  and  year  in  which 
an  HHA's  cost  reporting  period  begins, 
and  are  used  to  account  for  inflation  in 
costs  that  occurs  after  the  effective  date 
of  the  latest  schedule  of  HHA  hmits. 
Thus,  in  the  example  below,  the 
adjustment  factor  from  Table  IV  of  the 
July  8, 1993  notice  for  an  HHA  with  a 
cost  reporting  period  beginning  October 
1, 1993  is  applied. 

To  arrive  at  the  adjusted  limit,  the 
HHA's  intermediary  first  determines  the 
adjusted  labor-related  component  by 
multiplying  the  labor-related 
component  of  the  limit  by  the 
appropriate  wage  index  value,  and  then 
adjusts  for  budget  neutraUty.  The 
adjusted  limit  is  the  sum  of  the  adjusted 
labor-related  component,  plus  the 
nonlabor  component,  plus  other 
adjustments  (if  appUcable),  multiplied 
by  the  applicable  cost  reporting  period 
adjustment  factor. 

Example:  Calculation  of  an  Adjusted 
Occupational  Therapy  Limit  for  a 
Hospital-Based  HHA  in  Dallas,  Texas  for 
a  Cost  Reporting  Period  Beginning 
October  1. 1993  (using  the  appropriate 
tables  from  the  July  8, 1993  schedule  of 
limits) 

Labor  Component  (Table  I) $76.27 

Wage  Index  Value  (Table  HI)  ..  xO.9599 

Labor  Portion  $73.21 

Special  Labor  Ad)ustment  for 
Budget  Neutrality xl.027 

Adjusted  Labor  Portion $75.19 

Nonlabor  Component  (Table  I)  416.68 

OSHA  Adjustment 40.18 

$92.05 


Cost  Reporting  Period.  Adjust- 
ment Factor  (Table  IV)  


X  1.0126 


$93.21 


Adjusted  Occupational  Ther- 
apy Limit 

If  an  HHA  uses  a  cost  reporting  period 
that  is  not  12  months  in  duration,  a 
special  adjustment  factor  is  calculated. 
This  is  necessary  because  inflation 
projections  are  computed  to  the 
midpoint  of  the  cost  reporting  period, 
and  the  adjustment  factors  in  Table  IV 
are  based  on  12-month  cost  reporting 
periods.  For  cost  reporting  periods  other 
than  12  months,  the  calculation  must  be 
made  for  the  midpoint  of  the  specific 
cost  reporting  period.  In  these  cases,  the 
intermediary  for  the  HHA  obtains  this 
adjustment  factor  from  HCFA. 

In  the  July  8. 1993  notice,  we  also  set 
forth  an  example  of  a  cost-limit 
calculation  with  A&G  add-on  for  a 
hospital-based  HHA  in  State  College, 
Pennsylvania  (58  FR  36754).  That 
example,  as  well  as  any  other  references 
in  that  document  to  the  A&G  add-on,  are 
no  longer  appHcable  for  cost  reporting 
periods  beginning  on  or  after  Oictober  1, 
1993. 

m.  Impact  Statement 

Executive  Order  12866  (E.0. 12866) 
requires  us  to  prepare  an  analysis  for 
any  rule  that  meets  one  of  the  E.O. 
12866  criteria  for  a  "significant 
regulatory  action":  that  is.  that  may — 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  oudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.O.  12866. 

In  addition,  for  final  notices  such  as 
this,  we  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  FlexibiUty  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  this  notice 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
HHAs  are  treated  as  small  entities. 


This  final  notice  with  comment 
period  annoimces  the  provisions  of 
section  135§4(b)  of  OBRA  '93.  which 
provides  for  the  elimination  of  the  A&G 
add-on  for  hospital-based  HHAs. 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1. 1993. 
None  of  the  provisions  of  this  notice 
interprets  or  extends  requirements 
beyond  those  set  forth  in  OBRA  '93. 

Section  13564(b)  of  OBRA  '93  will 
result  in  significant  Federal  cost 
savings.  The  impact  of  this  provision  is 
discussed  further  below.  This  notice 
explains  how  the  provision  affects  the 
methodology  for  calculating  the  HHA 
hmits.  We  do  not  believe  that  merely 
explaining  the  results  of  this  provision 
in  this  notice  produces  any  effea  that 
will  meet  any  of  the  criteria  of  E.O. 
12866  for  a  significant  regulatory  action 
or  will  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
Therefore,  we  have  determined  and  the 
Secretary  certifies  that  neither  an  impact 
statement  under  E.O.  12866  nor  a 
regulatory  flexibility  analysis  under  the 
RFA  are  required. 

To  the  extent  that  a  legislative 
provision  being  announced  by  a  notice 
such  as  this  may  have  a  significant 
effect  on  beneficiaries  or  providers  or 
may  be  viewed  as  controversial,  we 
believe  that  we  should  address  any 

Eotential  concerns.  In  this  instance,  we 
elieve  it  is  desirable  to  inform  the 
Eublic  of  our  estimate  of  the  substantial 
udgetary  effect  of  this  statutory  change. 
We  estimate  that  the  ehmination  of  the 
add-on  for  hospital-based  HHAs  will 
result  in  the  following  savings  to  the 
Medicare  program: 

Table  1.— Impact  of  the  Elimi- 
nation OF  Hospital-Based  Add- 
On* 


Fiscal  year 

Savings 

1994 

$70 

1995 

120 

'All  figures  are  rounded  to  the  nearest  $10 
nrtillion. 


We  have  attempted  to  examine  the 
overall  effects  of  this  provision  on 
hospital-based  HHAs.  As  illustrated  in 
Table  2  below,  we  estimate  that  the 
ehmination  of  the  A&G  add-on  for 
hospital-based  HHAs  will  result  in 
substantial  increases  in  the  number  of 
hospital-based  HHAs  that  meet  or 
exceed  the  cost  limits. 
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Table  2.— Hospital-I  iased  HHAs  At  or  Over  the  Cost  Limits 


Hospitai-Based 

Urban  

Rural  


The  model  used  for  our  analysis  is 
based  on  data  from  1,599  hospital-based 
HHAs.  In  our  July  8,  1993  notice,  which 
used  the  same  model,  we  estimated  that 
774  hospital-based  HHA  in  the  model 
would  meet  or  exceed  the  HHA  cost 
limits.  Thus,  we  believe  that  the 
proportion  of  hospital-based  HHAs  that 
will  meet  or  exceed  the  cost  limits  is 
likely  to  increase  from  approximately  48 
percent  (774/1599)  to  72  percent  (1144/ 
1399)  as  a  result  of  the  elimination  of 
the  A&G  add-on. 

We  are  unable  to  identify  the  effects 
of  this  provision  on  individual  hospital- 
based  home  health  agencies.  However, 
we  anticipate  that  overall  FY  1994 
Medicare  payments  for  hospital-based 
HHAs  will  be  approximately  6  percent 
less  than  they  would  have  been  if  the 
A&G  add-on  had  not  been  eliminated. 
The  effects  of  this  reduction  on  the  total 
revenues  of  individual  hospital-based 
HHAs  will  depend  on  the  HHA's  ability 
to  operate  within  the  cost  limits  and  on 
the  proportion  of  the  HHA's  revenues 
that  come  from  the  Medicare  program. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  notice  such  as  this 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  I102rb)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  wiA 
fewer  than  100  beds  located  outside  of 
a  Metropolitan  Statistical  Area. 

We  have  not  prepared  a  rural  impact 
statement  since  we  have  determined 
and  the  Secretary  certifies  that  this  final 
notice  will  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

rv.  Other  Required  Information 

A.  W(uveT  of  Proposed  Notice  and  30- 
Day  Delay  in  the  Effective  Date 

In  adopting  notices  such  as  this,  we 
ordinarily  publish  a  proposed  notice  in 
the  Federal  Register  with  a  60-day 
period  for  public  comment  as  required 
under  section  1871(bKl)  of  the  Act.  We 
also  normally  provide  a  delay  of  30  days 
m  the  effective  date  for  documents  such 
as  this.  However,  we  may  waive  these 
procedures  if  we  find  good  cause  that 
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ce  and  comment  or  a  delay  in 
the  effecl  ive  date  are  impracticable, 
unnecesa  iry,  or  contrary  to  the  public 
interest. 

Sectiod  13564(b)(1)  of  OBRA  '93 
amendec  section  1861(v)(l))(L)(ii)  of  the 
Act  to  el  minate,  effective  for  cost 
repoitin;  periods  beginning  on  or  after 
October    ,  1993,  the  adjustment  to  the 
HHA  cos :  limits  to  recognize  the 
administ  ative  and  general  costs  of 
hospital-based  HHAs.  In  conformance 
with  the  clear  direction  of  section 
13564(b)  1)  of  OBRA  '93,  this  notice 
aimounc  is  the  elimination  of  the 
adjustme  at  to  the  HHA  cost  limits  to 
recognize  the  administrative  and  general 
costs  of  hospital-based  HHAs  and 
explains  iie  effect  that  this  action  will 
have  on  i  methodology  for  calculating  the 
cost  limii  s  of  hospital-based  HHAs.  We 
have  mac  e  no  changes  in  this 
methodo  ogy  beyond  those  directly 
required  jy  section  13564(b)(1)  of  OBRA 
'93,  nor  a  re  there  any  other 
discreticH  lary  aspects  to  this  notice. 
Moreove  ■.  section  13564(b)(2)  of  OBRA 
'93  mane  stes  that  these  provisions  are 
effective  jeginning  with  cost  reporting 
periods  I  eginning  on  or  after  October  1. 
1993.  Th  IS,  we  have  concluded  that  in 
this  insta  ace,  it  would  be  impracticable, 
unnecess  ary,  and  contrary  to  the  public 
interest  t )  publish  a  proposed  notice  or 
to  provic  9  for  »  SO-day  delay  in  the 
effective  date  of  this  notice.  Therefore, 
we  find  good  cause  to  waive  publication 
of  a  prop  3sed  notice  and  the  30-day 
delay  in  i  tfiisctiv©^  date.  However,  we  are 
providin  ;  a  60-day  period  for  public 
commen  ,  as  indicated  at  the  beginning 
of  this  n(  tice. 

B.  Paper  fork  Reduction  Act 

This  fi  lal  notice  does  not  impose 
informat  on  collection  requirements. 
Consequ  mtly,  it  does  not  need  to  be 
revieweqby  the  Office  of  Management 
under  the  authority  of  the 
Reduction  Act  of  1980  (44 


and  Budget 
Paperwo  k 

u.s.c.  a; 


C  Public 


31  07). 


Comments 


Becaus  a  of  the  large  number  of  items 
of  correseondence  we  normally  receive 
on  a  notice  with  comment  period,  we 
are  not  atle  to  acknowledge  or  respond 
to  them  ihdividually.  However,  we  will 
consider  all  comments  concerning  the 


provisions  of  this  notice  that  we  receive 
by  the  date  and  time  specified  in  the 
"DATES"  section  of  this  notice,  and,  if 
changes  are  made  in  another  notice,  we 
will  respond  to  these  comments  in  that 
notice. 

Authority:  (Section  1861(v)(l)(L)  of  the 
Social  Security  Act  (42  U.S.C. 
1395x(v)(l)(L));  section  4207(d)  of  Pub.  L 
tOl-508  (42  U.S.C.  1395X  (note));  section 
13564(b)  of  Pub.  L.  103-66  (42  U.S.C.  1395x 
(note)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance) 

Dated:  November  19, 1993. 
Brace  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  5, 1993: 
Doiuta  E.  Shalala, 

Secretary. 

[FR  Doc.  94-61  Filed  1-5-94:  8:45  am) 

BILUNG  CODE  4130-01-P 

[BPD-795-NC] 
RIN:  0938-AG56 

Mcdtcar*  Prograni;  Schedule  of  LhniU 
for  Skilled  Nursing  Facility  InpeAient 
Routine  Service  Costs 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  notice  with  comment 
period. 

SUMMARY:  This  final  notice  with 
comment  period  provides  that  there  will 
be  no  changes  in  the  skilled  nursing 
facility  (Sr«ff)  cost  limits  for  cost 
reporting  periods  beginning  during 
Federal  fiscal  years  1994  and  1995  and 
that  the  add-on  for  administrative  and 
general  costs  of  hoepital-based  SNFs  is 
eliminated.  This  notice  announces 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  that  affect 
the  schedule  of  limits  on  SNF  routine 
service  costs  for  which  payment  may  be 
made  under  the  Medicare  program  and 
explains  the  effects  of  these  provisions 
on  the  methodology  used  in  calculating 
the  SNF  cost  hmits. 

DATES:  Effective  date:  The  provisions  set 
forth  in  this  notice  are  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1993. 
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Comment  date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  on  [March 
7,  1994]. 

ADDRESSES:  Mail  WTitten  comments  (1 
original  and  3  copies)  to  the  following 
address: 
Health  Care  Financing  Administration 

Department  of  Health  and  Human 

Services  Attention:  BPD-795-NC, 

P.O.  Box  7571.  Baltimore  Maryland 

21207-0517. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Ave. 

SW..  Washington  DC  20201,  or 
Room  132,  East  High  Rise  Building  6325 

Security  Boulevard  Baltimore 

Maryland  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-795-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  a  document,  in  room 
309-G  of  the  Department's  offices  at  200 
Independence  Avenue  SW.,  Washington 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m. 
(Phone:  202-690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
MasterCard  number  and  expiration  date. 
Credit  card  orders  can  also  be  placed  by 
calling  the  order  desk  at  (202)  783-3238 
or  by  faxing  to  (202)  275-6802.  The  cost 
for  each  copy  (in  paper  or  microfiche 
form)  is  $4.50.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Register  document  at  most  libraries 
designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  Wilson,  (410)  966-4603 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  1861(v)(l)(A)  and  1888  of  the 
Social  Security  Act  (the  Act)  authorize 
the  Secretary  to  set  limits  on  allowable 
costs  incurred  by  a  provider  of  services 


for  which  payment  may  be  made  under 
Medicare.  These  limits  are  based  on 
estimates  of  the  costs  necessary  for  the 
efficient  delivery  of  needed  health 
services.  Implementing  regulations 
appear  at  42  CFR  413.30.  Section  1888 
of  the  Act  directs  the  Secretary  to  set 
limits  on  per  diem  inpatient  routine 
service  costs  for  hospital-based  and 
fireestanding  skilled  nursing  facilities 
(SNFs)  by  urban  or  rural  area  location. 
Section  4008(e)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508)  amended  section  1888(a)  of 
the  Act  to  require  the  Secretary  to 
update  the  per  diem  SNF  cost  limits  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1992,  and  every  2  years 
thereafter. 

Under  the  authority  of  section  1888  of 
the  Act,  we  published  a  final  notice  on 
October  7, 1992  (57  FR  46177) 
announcing  a  schedule  of  limits  for 
freestanding  and  hospital-based  SNFs 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1992. 
The  limits  were  computed  using  data 
from  cost  reporting  periods  ending  on  or 
after  June  30,  1989,  through  May  31, 
1990.  for  freestanding  SNFs  and  from 
cost  reporting  periods  ending  on  or  after 
October  31.  1988.  through  September 
30. 1989.  for  hospital-based  SNFs. 

The  October  7. 1992  final  notice 
contained  provisions  relating  to: 

(1)  Separate  group  limits  for  labor- 
related  and  nonlabor-related 
components  of  SNF  per  diem  routine 
service  costs; 

(2)  Adjustments  to  the  cost  limits  by 
an  area  wage  index  developed  from 
hospital  industry  wages; 

(3)  A  "market  basket"  index 
developed  to  reflect  changes  in  the  price 
of  goods  and  services  purchased  by 
SNFs; 

(4)  Application  of  the  adjusted 
hospital  wage  index  to  wages,  employee 
benefits,  health  service  costs,  costs  of 
business  services,  and  other 
miscellaneous  expenses; 

(5)  Freestanding  SNF  cost  limits  set  at 
112  percent  of  the  average  per  diem 
labor-related  and  nonlabor-related  costs; 

(6)  Hospital-based  SNF  cost  limits  set 
at  the  limit  for  freestanding  SNFs,  plus 
50  percent  of  the  difference  between  the 
heestanding  limit  and  112  percent  of 
the  average  per  diem  routine  service 
costs  of  hospital-based  SNFs,  and  an 
add-on  for  administrative  and  general 
(A&G)  costs; 

(7)  Cost-of-living  adjustments  for 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands; 

(8)  Exceptions  to  the  cost  limits; 

(9)  A  classification  system  based  on 
whether  the  SNF  is  hospital-based  or 


freestanding  and  whether  it  is  located  in 
an  urban  or  rural  area. 

In  addition  to  the  above  provisions, 
the  October  7, 1992  final  notice  also 
provided  for  a  per  diem  add-on  to 
recognize  the  costs  incurred  by  SNFs  in 
complymg  with  the  additional  nursing 
home  reform  requirements  of  section 
1819  of  the  Act  (including  the  costs  of 
conducting  nurse  aide  training  and 
competency  evaluations).  (Section 
1861(v)(l)(E)  of  the  Act  provides  for 
Medicare  payment  for  costs  incurred  by 
SNFs  in  complying  with  the 
requirements  of  section  1819  of  the  Act.) 
The  October  7, 1992  notice  also 
included  an  add-on  to  the  cost  limits  to 
recognize  the  costs  that  SNFs  may  incur 
in  meeting  the  universal  precaution 
requirements  of  the  Occupational  Safety 
and  Health  Administration  (OSHA) 
These  requirements  were  described  in  a 
final  rule  published  by  OSHA  in  the 
Federal  Register  on  December  6. 1991 
(54  FR  64004)  that  set  forth  a  standard 
under  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  US  C. 
655)  to  eliminate  or  minimize 
occupational  exposure  to  bloodborne 
pathogens. 

11.  Provisions  of  This  Final  Notice  With 
Comment  Period 

A.  No  Changes  in  the  Cost  Limits 

On  August  10.  1993,  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA  '93),  Public  Law  103-66,  was 
enacted.  Section  13503(a)(1)  of  OBRA 
'93  requires  that  there  be  no  changes  in 
the  SNF  routine  cost  iimits  (except  as 
may  be  necessary  to  take  into  account 
the  elimination  of  the  administrative 
and  general  add-on  for  hospital-based 
SNFs)  for  cost  reporting  periods 
beginning  during  Federal  fiscal  years 
(FY)  1994  and  1995,  that  is.  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1993.  and  before  October  1. 
1995.  The  effect  of  this  provision  is  that 
a  SNF's  latest  routine  cost  limit  for  a 
period  beginning  on  or  after  October  1, 
1992  and  before  October  1. 1993.  as 
calculated  under  the  October  7. 1992 
notice,  without  regard  to  any 
subsequent  adjustments  under  section 
1888(c)  of  the  Act  such  as  exceptions, 
will  remain  in  effect  until  its  cost 
reporting  period  beginning  on  or  after 
October  1, 1995.  Accordingly,  there  will 
be  no  changes  to  a  SNF's  cost  limit  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1993,  and  before 
October  1, 1995,  to  account  for  inflation, 
updates  of  the  data,  changes  to  the  wage 
index  or  to  MSA  designations.  Thus,  in 
computing  a  provider's  cost  limit  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1993  and  before  October 
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1, 1995,  the  cost  reporting  period 
adjustment  factors  that  were  to  apply  for 
cost  reponing  periods  beginning  on  or 
after  October  1, 1993.  as  set  forth  in 
Table  IV  ol  the  October  7, 1992  notice 
(57  FR  46188),  will  not  be  used.  Other 
components  of  the  October  7, 1992 
notice,  specifically  the  S>fF  Croup 
Limits  in  Table  I,  and  the  wage  indexes 
in  Tables  II  and  m  will  continue  to  be 
used  to  compute  the  limits,  with  the 
exception  in  Table  I  of  the  add-on  for 
administrative  and  general  costs  of 
hospital-based  SNFs. 


No.  4  /  Thursday,  January  6.  1994  /  Notices 


In  the  a  Kample  below,  a  fireestanding 
SNF  in  Di  illas,  Texas  has  a  cost 
reporting  period  beginning  date  of 
January  li  1993.  As  calculated  under  the 
October  7  1992  notice,  its  cost  limit  for 
the  12-mc  nth  period  beginning  January 

1. 1993  is  $96.97.  Under  the  provisions 
of  this  noi  ice,  the  cost  limit  of  $96.97 
will  rema  n  in  effect  for  its  12-month 
cost  repoi^ng  periods  beginning  January 

1. 1994  a^d  ^uary  1, 1995.  As 


explainec 


period  ad  ustment  fKtors  that  would 


hare  bees 


Labor-Related  Component 
Wage  Index 


Adjusted  Labor  Component _ „„ 

Nonlabor-Related  Component „, 

Nursing  Home  Reform  and  OSHA  Per  Diem  Add-On 


Lmiit  PnorTo  Inflation  Adjustment  S95.74 
Adjustment  Factor  ..„ 


Inflation  Adjusted  Limit 


As  noted  above,  for  cost  reporting 
periods  beginning  on  or  after  OctolMr  1, 
1993  but  before  October  1, 1995,  a  SNF's 
cost  limit  will  be  its  latest  routine  cost 
limit  for  the  period  beginning  on  or  after 
October  1, 1992  and  before  October  1, 
1993,  as  calculated  under  the  October  7, 
1992  notice  and  without  regard  to  any 
subsequent  adjustments,  such  as  an 
exception  to  the  limit  TTius.  if  the  SNF 
in  the  above  example  received  an 
exception  to  its  cost  Hmit  for  its  cost 
reporting  period  beginning  January  1, 
1993,  its  cost  limit  for  the  cost  reporting 
period  beginning  January  1, 1994  would 
not  include  the  exception  amovint  for 
the  previous  period.  To  receive  an 
exception  or  other  adjustment  to  its  cost 
limit,  the  SNF  would  need  to  submit  a 
request  to  its  fiscal  intermediary  in 
accordance  with  the  procedures  set 
forth  in  §413.30  of  the  regulations.  _ 

B.  Periods  Other  Than  12  Months 

The  above  methodology  applies  to 
providers  with  cost  reporting  periods  of 
12  months  in  duration.  If  a  facility's  cost 
reporting  period  is  not  12  months  in 
duration,  a  special  adjustment  factor  is 
calculated,  lliis  is  necessary  because 
inflation  projections  are  computed  to 
the  midpoint  of  a  cost  reporting  period, 
and  the  adjustment  factors  in  Table  IV 
are  based  on  12-month  reporting 
periods.  For  cost  reporting  periods  of 
other  than  12  months,  the  calculation 
must  be  made  based  on  the  niidpoint  of 
the  specific  cost  reporting  period.  The 
SNF's  intermediary  obtains  this 
adjustment  factor  from  HCFA  central 
ofHce.  This  methodology  results  in  a 
different  cost  limit  than  if  a  12-month 


above,  the  cost  reporting 


used  under  the  October  7, 


1992  notice  for  calculating  the  limits  for 
the  SNF's  new  cost  reporting  periods 
begiiming  January  1, 1994  and  January 
1, 1995.  are  not  used.  Accordingly,  the 
provider  in  this  example  will  not  have 
any  change  in  its  cost  limit  until  its  cost 
reporting  period  beginning  January  1, 
1996. 

Exomp/e— Calculation  of  Adjusted 
Limit  for  a  Freestanding  SNF  Located  in 
Dallas,  Texas  (using  the  appropriate 
tables  from  the  October  7. 1992 
schedule  of  limits): 


$79.56 
xO.9638 


$76.68 
+17.08 
•(■1.98. 


(Table  I). 
(Table  H). 


(Table  I). 


xl.01286     (Table  IV). 


S96.97 


adjustment  factor  were  used.  However, 
since  the  provisions  of  OBRA  '93 
require  nd  changes  in  the  cost  limit  on 
or  after  October  1, 1993,  the  limit 
calculateq  with  the  special  adjustment 
factor  will  remain  in  place  for 
subsequent  cost  reporting  periods 
begiiming  before  October  1, 1995. 

C.  Pmvidt  rs  Entering  the  Medicare 
Program 

For  pro'  iders  entering  the  Medicare 
program  dfi  or  after  October  1, 1993  and 
before  October  1, 1995,  the  applicable 
cost  limit  win  be  the  cost  limit  for  the 
identical  period  beginning  on  or  after 
October  1, 1992  through  September  30, 

1993.  For  example,  if  a  provider  enters 
the  Medic  ire  program  on  September  1, 

1994,  witli  a  12-month  cost  reporting 
period,  its  cost  limit  will  be  determined 
in  the  san^e  manner  as  a  cost  limit  for 

a  period  beginning  September  1, 1993 
and  endi]±  August  30, 1994.  If  the 
provider'ajcost  reporting  period  is  a 
short  period  begiiming  September  1, 
1994  and  tading  December  31, 1994,  the 
provider'a  cost  limit  will  be  determined 
in  the  sanie  manner  as  a  cost  limit  for 
a  period  beginning  September  1, 1993 
and  endinb  December  31, 1993.  In 
addition,  i  trhether  the  first  period  is  a 
full  12-mc  nth  period  or  a  period  other 
than  12  n^mths,  the  cost  limit 
determmed  for  the  first  period  will 
remain  in  effect  until  the  provider's  first 
cost  reporting  period  beginning  on  or 
after  Octo  wr  1, 1995. 


D.Next 

As 
enactroen 


V  tdate 


disci  tssed 


of  Limits 

rtxnre,  before  the 
of  OBRA  '93,  section  18M(a) 


of  the  Act  required  that  the  SNF  routine 
cost  limits  be  updated  on  October  1, 
1992  and  every  2  yeers  thereafter. 
Section  13503(a)(1)  of  OBRA  '93 
amended  this  section  to  delay  the  next 
update  until  October  1, 1995,  and  every 
2  years  thereafter.  Accordingly,  thele 
vtrill  be  no  changes  to  the  routine  cost 
limits  published  in  the  October  7, 1992 
notice  for  inflation,  changes  in  the  wage 
index,  geographic  designation,  or  for  a 
more  recent  data  base  until  October  1, 
1995. 

E.  Add-On  for  Hospital-Based  SNFs 

Before  the  enactment  of  OBRA  '93, 
section  1888(b)  of  the  Act  provided  for 
an  add-on  to  recognize  the  cost 
differences  between  hospital-based  and 
freestanding  SNFs  attributable  to  excess 
overhead  allocations,  that  is,  an  add-on 
for  the  administrative  and  general  costs 
(A&G)  of  hospital-based  SNFs.  Section 
13503(a)(3)  of  OBRA  '93  amended  this 
section  of  the  Act  to  repeal  the 
requirement  that  we  reci^nize  cost 
differences  attributable  to  excess 
overhead  allocations.  Therefore,  this 
notice  implements  that  provision  by 
eliminating  the  AkG  add-on  for 
hospital-b^d  SNFa.  In  addition,  while 
section  13503(a)(1)  of  OBRA  '93 
requires  that  there  be  no  changes  in  the 
cost  limits,  as  explained  above,  it  also 
states  that  the  provision  does  not  apply 
to  the  eliminatian  ol  the  A&G  add-on  for 
hospital-based  SNFs.  Therefore, 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1993. 
we  will  no  longer  apply  the 
administrative  uid  general  add-on  for 
hospital-based  SNFs  as  shown  in  Table 
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I  of  the  October  7, 1992  schedule  of  1993,  these  limits  will  be  calculated  based  SNFs  is  no  longer  applied,  and 

limits.  The  intermediary  will  continue  without  usinc  the  A&G  add-on.  the  cost  limit  effective  October  1. 1992 

to  determine  the  cost  limits  for  hospital-        The  example  below  uses  information  remains  in  effect  for  the  cost  reporting 

based  SNFs  using  the  relevant  from  Table  I  of  the  October  7. 1992  period  beginning  on  or  after  October  1 . 

instructions  and  Table  I  SNF  Group  schedule  of  limits  to  calculate  a  cost  1993 

Limits,  as  described  in  the  October  7,  limit  for  a  hospital-based  SNF  located  in  "       ,_    ^  ,  taj    •.  j 

1992  notice.  However,  for  cost  reporting  Scranton.  Pennsylvania.  The  cost  limit         :^i°pf?i!l?^^^  °!^a '7 

periods  beginning  on  or  after  October  1  >!  f°' «  ^ost  reporting  period  beginning  ^""l^^^^^^P^*  ?2°*f  ^  \^^^^'  ^°'  « 

^  ^  »  Octoberl,1993.  However,  as  discussed  Hospital-Based  SNF  Located  in 

above,  the  A&G  add-on  for  hospital-  Scranton.  Pennsylvania: 

Labor-Related  Component  Limit ;. , $112.22    (Table  I). 

Wage  Index xO.8952    (Table  11). 

Adjusted  Labor  Component  $100.46 

Nonlabor-Related  Component: 

Li™>' 23.79    (Table  I). 

Nursing  Home  Reform  and  OSHA  Per  Diem  Add-on ; ;. ; +1.98 

Adjusted  Limit „ $126.23 


F.  Adjustments  to  the  Routine  Limits 

Section  1888(c)  of  the  Act  provides 
for  appropriate  adjustments  to  the  SNF 
routine  cost  limits.  These  adjustments 
are  set  forth  at  §413.30  and  include: 
exemptions  from  the  cost  limits  for  new 
providers;  exceptions  to  the  limits  for 
atypical  services  and  extraordinary 
circumstances;  and  other  provisions. 
Section  13503(a)(1)  of  OBRA  '93 
mandates  that  the  effect  of  allowing  no 
changes  in  the  SNF  routine  cost  limits 
for  cost  reporting  periods  beginning 
during  FYs  1994  and  1995  not  be 
considered  in  making  adjustments  to  the 
routine  cost  limits  under  the  exceptions 
process.  Therefore,  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1993,  and  before  October  1. 
1995,  a  provider  may  request  an 
exception  only  for  costs  incurred  above 
the  amount  that  the  limit  would  have 
been  had  the  provisions  set  forth  in  this 
notice  regarding  no  changes  in  the  cost 
limits  not  been  enacted.  Accordingly, 
for  the  purpose  of  determining  the 

Labor-Related  Component  _ _ 

Wage  Index _ 


amount  of  an  exception  to  the  SNF 
routine  cost  limits  under  the  regulations 
at  §  413.30(f).  the  difference  between  the 
amount  of  a  provider's  cost  limit  as 
determined  by  the  provisions  set  forth 
in  this  notice,  and  the  amount  that  a 
provider's  cost  limit  would  have  been 
under  the  October  7, 1992  notice  had 
the  provisions  described  herein  not 
been  enacted,  is  not  subject  to  an 
exception  to  the  routine  cost  limits.  We 
note  that  this  provision  does  not  apply 
to  the  A&G  add-on  for  hospital-based 
SNFs.  That  is,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1993, 
the  A&G  add-on  for  hospital-based  SNFs 
will  not  be  used  in  computing  the 
amount  that  the  hospital-based  cost 
limit  would  have  been  had  the 

f>rovisions  requiring  no  changes  in  the 
imits  not  been  enacted.  In  addition,  we 
note  that  this  provision  has  no  effect  on 
new  provider  exemptions  to  the  SNF 
cost  limits,  as  set  forth  under 
§  413.30(e)(2),  since  this  exemption 
removes  the  limitation  on  a  SNF's 
routine  costs. 


The  example  below  demonstrates  the 
computation  to  determine  the  amount 
not  subject  to  an  exception  under  the 
provisions  set  forth  in  this  notice.  The 
provider's  cost  limit  is  computed  for  the 
cost  reporting  period  beginning  January 
1. 1993,  in  accordance  with  the 
provisions  set  forth  in  this  notice,  and 
this  limit  remains  in  effect  until  the  cost 
reporting  period  beginning  January  1, 
1995.  The  provider  has  requested  an 
exception  to  its  limit  for  the  period 
beginning  January  1. 1994-  Again,  we 
use  the  information  from  the  October  7, 
1992  notice  to  calculate  what  the  limit 
would  have  been  had  the  OBRA  '93 
provisions  requiring  no  changes  in  the 
limits  not  been  enacted.  The  difference 
of  $5.04  between  the  actual  limit  and 
the  amount  the  limit  would  have  been 
is  the  amount  not  subject  to  an 
exception. 

Fxamp/e— Calculation  of  Amount  Not 
Subject  to  an  Exception  to  the  Limits 
Freestanding  SNF  Located  in  Dallas, 
Texas: 


Adjusted  Labor  Component  „ 

Nonlabor-Related  Component , 

Nursing  Home  Reform  and  OSHA  Per  Diem  Add-On 


Limit  Prior  To  Inflation  Adjustment  - 

Adjustment  Factor  (January  1. 1993) „ - _...., 

Inflation  Adjusted  Limit  (Limit  in  Effect  for  January  1, 1993,  January  1, 1994.  January  1. 1995) 
Adjustment  Factor  (January  1, 1994  for  Exception  Purposes  Only)  , 


Inflation  Adjusted  Limit  (January  1.  1994  for  Exception  Purposes  Only) 
Amount  Not  Subject  to  Exception  ($102.01-$96.97)  


$79.56 
xO.9638 

(Table  I). 
(Table  II). 

$7668 

♦17.08 

♦1.98 

(Table  I). 

$95.74 
xl.01286 

(Table  IV). 

$96.97 
XI  .06553 

(Table  IV). 

$102.01 
$5.04 

in.  Impact  Statement 

Executive  Order  12866  (E.0. 12866] 
requires  us  to  prepare  an  analysis  for 
any  rule  that  meets  one  of  the  E.O. 


12866  criteria  for  a  "significant 
regulatory  action";  that  it,  that  may — 

•  Have  an  annual  effiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 
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•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  a  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.0. 12866. 

In  addition  for  final  notices  such  as 
this,  we  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
SNFs  are  treated  as  small  entities. 

This  final  notice  with  comment 
period  annoimces  the  provisions  of 
section  13503(a)  of  OBRA  '93,  which 
provides  for  a  delay  in  the  updates  of 
the  limits  on  payments  for  routine  SNF 
services  through  cost  reporting  periods 
beginning  before  October  1, 1995,  and 
provides  for  the  elimination  of  the  A&G 
add-on  for  hospital-based  SNFs  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1993.  None  of  the 


provisiolis  of  this  notice  interprets  or 
extends  equirements  beyond  those  set 
forth  in  ( )BRA  '93. 

Sectioi  ts  13503(a)(1)  and  (3)  of  OBRA 
'93  will  1  Bsult  in  significant  Federal  cost 
savings.  The  impact  of  these  provisions 
is  discussed  further  below.  This  notice 
explains  the  revised  methodology  for 
calculatitig  the  SNF  limits  that  results 
from  the  provisions  of  OBRA  '93.  We  do 
not  belie  /e  that  merely  reflecting  these 
provisioi  is  in  this  notice  produces  any 
effect  th{  t  will  meet  any  of  the  criteria 
of  E.O.  l:  !866  for  a  significant  regulatory 
action  oi  will  have  a  significant  effect 
on  a  subi  tantial  number  of  small 
entities. '  "herefore,  we  have  determined 
and  the  !  ecretary  certifies  that  neither 
an  impadt  analysis  under  E.O.  12866  nor 
a  regulatory  flexibility  analysis  under 
the  RFA  ^  required. 

To  theiextent  that  a  legislative 
provision  being  announced  by  a  notice 
such  as  this  may  have  a  significant 
effect  on  beneficiaries  or  providers  or 
may  be  viewed  as  controversial,  we 
believe  ti  [at  we  should  address  any 
potential  concerns.  In  this  instance,  we 
believe  it  is  desirable  to  inform  the 
pubhc  of  our  estimate  of  the  substantial 
budgetar '  effect  of  these  statutory 

Table  2. 


changes.  We  estimate  that  these 
statutory  provisions  will  result  in  the 
following  savings  to  the  Medicare 
program: 

TABLE  1.— Impact  of  Delay  in  the 
UPDATE  OF  SNF  Limits  and  Elimi- 
nation of  Add-on* 


Fiscal  year 

Update 
delay 

Elimi- 
nation of 
addK)n 

1994 

$30 

120 

90 

$10 
10 

1995  

1996  

10 

1997  

10 

1998  

10 

Freestanding  SNFs  ... 

Urt>an  

Rural 

Hospital-based  SNFs 

Urtwm 

Rural  


We  are  unable  to  identify  the  effects 
of  these  provisions  on  individual  SNFs. 
However,  we  anticipate  that  overall  SNF 
payments  for  FY  1994  and  FY  1995  will 
be  approximately  1.2  percent  and  2.3 
percent  less,  respectively,  than  they 
would  have  been  in  those  years  if  the 
OBRA  '93  provisions  were  not  in  effect. 
Moreover,  since  Medicare  does  not 
account  for  a  high  proportion  of  SNF 
utilization  or  revenue,  we  estimate  that 
the  delay  in  updating  the  limits  and  the 
elimination  of  the  hospital-based  add-on 
will  not  result  in  a  «gnificant  number 
of  facilities'  total  revenues  being 
increased  or  reduced  by  3  percent  or 
more  from  the  October  7, 1992  limits, 
adjusted  for  inflation.  Thus,  we  have 
determined  that  the  economic  impact  on 
SNFs  vdll  not  be  significant. 

Section  1102[b}  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  notice  such  as  this 
may  have  a  significant  impact  on  the 


'All  figures  are  rounded  to  the  nearest  $10 
million. 

As  illustrated  in  Table  2  below,  the 
delay  in  updating  the  cost  limits  until 
October  1, 1995.  combined  with  the 
elimination  of  the  A&G  add-on  for 
hospital-based  SNFs,  will  result  in  a 
small  increase  in  the  nimiber  of  SNFs 
exceeding  the  SNF  limits  in  all 
categories,  although  we  cannot  isolate 
the  separate  impact  of  these  factors. 
Table  2  below  snows  the  combined 
impact  of  these  changes. 


Total  SNFs 


5340 

4074 

1266 

908 

455 

453 


Exceeding  old 
limits 


911 
706 
205 
518 
298 
220 


Exceeding 
new  limits 


1209 
930 
279 
563 

321 
242 


operatioi  s  of  a  substantial  number  of 
small  rur  il  hospitals.  Such  an  analysis 
must  con  orm  to  the  provisions  of 
section  6  14  of  the  RFA.  For  purposes  of 
section  li  02(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  thah  100  beds  located  outside  of 
a  Metropj)litan  Statistical  Area. 

We  haije  not  prepared  a  rural  impact 
statement  since  we  have  determined 
and  the  Spcretary  certifies  that  this  final 
notice  will  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals 


IV.Othef 

A.  Papen  fork  Reduction 


Required  Information 

Act    ,\ 


This  fiial  notice  with  comment 
period  does  not  impose  information 
collection  requirements.  Consequently, 
it  need  not  be  reviewed  by  the  Office  of 
Managem  ent  and  Budget  under  the 


authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  through 
3511). 

B.  Waiver  of  Proposed  Notice  and  30- 
Day  Delay  in  the  Effective  Date 

In  adopting  notices  such  as  this,  we 
ordinarily  publish  a  proposed  notice  in 
the  Federal  Register  with  a  60-day 
period  for  public  comment  as  required 
under  section  1871(b)(1)  of  the  Act.  We 
also  normally  provide  a  delay  of  30  days 
in  the  effective  date  for  documents  such 
as  this.  However,  we  may  waive  these 
procedures  if  we  find  good  cause  that 
prior  notice  and  comment  or  a  delay  in 
the  effective  date  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

As  discussed  above,  before  the 
enactment  of  OBRA  '93,  section  1888(a) 
of  the  Act  required  that  the  SNF  routine 
cost  limits  be  updated  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
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1992  and  every  2  years  thereafter. 
However,  section  13503(a)(1)  of  OBRA 
'93  specifies  that  ther«  be  no  changes  in 
the  SNF  cost  limits  for  cost  rep>orting 
periods  beginning  during  FYs  1994  and 
1995,  and  section  13503(a)(2)  of  OBRA 
'93  amended  section  1888  of  the  Act  to 
delay  the  next  required  update  of  the 
SNF  limits  until  October  1, 1995.  In 
addition,  section  13503(a)(3)  of  OBRA 
'93  amended  section  1888(b)  of  the  Act 
to  eliminate,  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1993,  the  add-on  to  the  SNF  cost  limits 
to  recognize  the  higher  administrative 
and  general  costs  of  hospital-based 
SNFs. 

In  conformance  with  the  clear 
direction  of  section  13503(a)  of  OBRA 
'93,  this  notice  announces  the  new  SNF 
provisions  and  explains  the  effects  of 
these  provisions  on  the  methodology 
used  in  calculating  the  SNF  cost  limits. 
We  have  made  no  changes  in  this 
methodology  beyond  those  directly 
required  by  OBRA  '93,  nor  are  there  any 
other  discretionary  aspects  to  this 
notice.  Moreover,  section  13503(a)  of 
OBRA  '93  mandates  that  these 
provisions  are  effective  beginning  with 
cost  reporting  periods  beginning  on  or 
after  October  1, 1993.  Thus,  we  have 
concluded  that  in  this  instance,  it  would 
be  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  publish 
a  proposed  notice  or  to  provide  for  a  30- 
day  delay  in  the  effective  date  of  this 
notice.  Therefore,  we  find  good  cause  to 
waive  publication  of  a  proposed  notice 
and  the  30-day  delay  in  effective  date. 
However,  we  are  providing  a  60-day 
period  for  public  comment,  as  indicated 
at  the  beginning  of  this  preamble. 

C.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive, 
we  are  not  able  to  acknowledge  or 
respond  to  them  individually.  However, 
we  will  consider  all  comments  that  we 
receive  by  the  date  and  time  specified 
in  thfi  "Date"  section  of  the  preamble  to 
this  notice.  If  we  make  any  changes  to 
this  notice,  we  will  respond  to  the 
comments  in  the  preamble  to  the  notice 
that  incorporates  the  changes. 

Authority:  (Sections  1102, 1814(b). 
1861(v)(1).  1866(a).  1871.  and  1888  of  the 
Social  Security  Act  (42  U.S.C  1302. 1395f(b), 
1395x(v)(l).  1395cc(a),  1395hh,  and  1395yy); 
section  6024  of  Pub.  L  101-239  (42  U.S.C. 
1395yy(note));  section  13503  of  Pub.  L  103- 
66  (42  U.S.C.  1395yy(note))  and  42  CFR 
413.30.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare-Hospital 
Insurance  Program] 


Dated:  Novembor  23. 1993. 

Bniea  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  November  28. 1993. 
Donna  E.  Shalala, 
Secretary. 

[FR  Doc.  94-62  Piled  1-5-94;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Program  Announcamant,  Proposed 
Minimum  Parcantagaa  for  "High  Rate" 
and  "Significant  Increaae  In  the  Rata" 
for  implementation  of  the  Qenaral 
Statutory  Funding  Prefaranca  artd 
Propoaed  Funding  Priortty  for  Qranta 
for  Establlahmant  of  Dapartmants  of 
Family  Medicine  for  Fiacal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1994 
Grants  for  Establishment  of  Departments 
of  Family  Medicine  are  being  accepted 
under  the  authority  of  section  747(b). 
(previously  section  780)  of  the  Public 
Health  Service  (PHS)  Act.  title  \T1.  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408.  dated 
October  13. 1992.  Comments  are  invited 
on  the  proposed  minimum  percentage 
fw  "High  Rate"  and  "Significant 
Increase  in  the  Rate"  for 
Implementation  of  the  General  Statutory 
Funding  Preference,  and  proposed 
funding  priority  stated  below. 

Approximately  $9.4  million  will  be 
available  for  the  Grants  for 
Establishment  of  Departments  of  Family 
Medicine  program  in  FY  1994.  Total 
continuation  support  recommended  is 
$5.7  million.  It  is  anticipated  that  $3.7 
million  will  be  available  to  support 
approximately  22  competing  awards 
averaging  $170,000. 

Purpose 

Section  747(b)  of  the  PHS  Act 
authorizes  support  to  schools  of 
medicine  and  osteopathic  medicine  to 
meet  the  costs  of  projects  to  establish, 
maintain,  or  improve  family  medicine 
academic  administrative  units  (which 
may  be  departments,  divisions,  or  other 
units]  to  provide  clinical  instruction  in 
family  medicine.  Funds  awarded  will  be 
used  to:  (1)  Plan  and  develop  model 
educational  predoctoral,  faculty 
development  and  graduate  medical 
education  programs  in  family  medicine 
which  will  meet  the  requirements  of 
section  747(a),  by  the  end  of  the  project 
period  of  section  747(b)  support;  and  (2) 


support  academic  and  clinical  activities 
relevant  to  the  field  of  family  medicine. 
The  program  may  also  assist  schools 
to  strengthen  the  administrative  base 
and  structure  that  is  responsible  for  the 
planning,  direction,  organization, 
coordination,  and  evaluation  of  all 
undergraduate  and  graduate  family 
medicine  activities.  Funds  are  to 
complement  rather  than  duplicate 
programmatic  activities  for  actual 
operation  of  family  medicine  training 
programs  under  section  747(a). 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program. 

In  FY  1993.  HRSA  reviewed  50 
competing  applications  for  the  Grants 
for  Departments  of  Family  Medicine 
program.  Of  those  applications  82 
percent  were  approved  and  18  percent 
were  disapproved.  Twelve  projects,  or 
24  percent  of  applications  received, 
were  funded. 

In  FY  1992.  HRSA  reviewed  71 
competing  applications.  Of  those 
applications.  66  percent  were  approved 
and  34  percent  were  disapproved. 
Thirty-six  projects,  or  about  50  percent 
of  the  applications  received,  were 
funded. 

Eligibility 

To  be  eligible  to  receive  support  for 
this  grant  program,  the  applicant  must 
be  a  public,  or  nonprofit  private, 
accredited  school  of  medicine  or 
osteopathic  medicine. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  as  set  forth  in  42  CFR  part 
57,  subpart  R.  and  section  791(b)  of  the 
PHS  Act. 

The  period  of  Federal  support  will  not 
exceed  5  years. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  HeaUhy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0]  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning 
HRSA  will  be  targeting  its  efforts  tc 
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strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  in  section  57.1704; 

2.  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost  effective  manner; 

3.  The  qualifications  of  the  proposed 
staff  and  faculty  of  the  unit;  and 

4.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications: 

1.  Fimding  preference  is  defined  as 
the  funding  of  a  specific  category  or 
group  of  applications  ahead  of  other 
categories  or  groups  of  approved 
applications  such  as  competing 
continuation  projects  ahead  of  new 
projects. 

2.  Funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  when  appUcations  meet  specified 
criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

General  Statutory  Funding  Preference 

As  provided  in  section  791(a)  of  the 
PHS  Act,  preference  will  be  given  to  any 
qualified  applicant  that — 

(A)  Has  a  nigh  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  imderserved  communities;  or 
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(B)  Du  ing  the  2-year  period 
precedin  5  the  fiscal  year  for  which  an 
award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduate! ;  in  such  settings.  This 
preferen(  :e  will  only  be  applied  to 
applicati  ans  that  rank  above  the  20th 
percentie  that  have  been  recommended 
for  approval  by  the  peer  review  group. 

Proposeq  Minimum  Percentages  for 
"High  Rate"  and  "Significant  Increase 
in  the  Rate" 

"High  "ate"  means  that  20  percent  of 
all  gradu  ites  of  the  medical  school  in 
1989  or  1990,  whichever  is  greater,  are 
spending  at  least  50  percent  of  their 
work  tiine  in  clinical  practice  in  the 
specified  settings. 

"Significant  increase  in  the  rate" 
means  thiat,  between  academic  years 
1991-92^id  1992-93,  the  rate  of 
placing  1989  or  1990  graduates  in  the 
specified  settings  has  increased  by  at 
least  SO  fercent  and  that  not  less  than 
15  percent  of  graduates  from  the  most 
recent  y^  (1990)  are  working  in  these 
settings. 

Additional  information  concerning 
the  implementation  of  this  preference 
has  been'published  in  the  Federal 
Register  at  58  FR  40659,  dated  July  29, 
1993. 

Establisl  ment  and  Expansion 

Public  Law  102-408  has  amended 
section  7  47(b),  (previously  section  780) 
to  indue  B  the  following  statutory 
funding  )reference  for  this  program. 

Sectio  I  747(b)(2)  provides  that 
preferen  e  shall  be  given  to  any 
qualifiec  applicant  that  agrees  to 
expend  the  award  for  one  of  the 
foUowing  purposes: 

(a)  Establishing  an  academic 
administf ative  unit  (defined  as  a 
department,  division,  or  other  unit),  for 
programs  in  family  medicine;  or 

(b)  Substantially  expanding  the 
program!  of  such  a  imit. 


A  program  will  meet  the  definition  of 
"substantial  expansion"  if  it  has 
developed  an  acceptable  plan  for  a  50 
percent  increase  in  a  sufficient  number 
of  the  following  areas  to  qualify  for  70 
points.  The  expansion  must  be 
completed  within  3  years. 


Points 

(1)  Required  3rd  Year  Clerkship 

(2)  Required  Preceptorship 

(3)  Family  Medicine  Research  

(4)  Expansion  of  Faculty  

30 
20 
10 
10 

(5)  Faculty  Development  Program 
for  Community  Based  Faculty 

(6)  Family  Medicine  Faculty  Rep- 
resented   on     Medical     School 
Standing  Committees  of  Admis- 
sions or  Curriculum 

10 
10 

(7)  Family  Medicine  Faculty  Rep- 
resented   on    Dean's    Executive 
Committee  that  detemiines  Ten- 
ure   „ „ 

10 

Outcome  measures 


—25%  of  students  who  graduated  In  1991,  1992  and 

rasidencias. 
—20%  of  students  who  graduated  in  1991,  1992  and 

residencies. 
—15%  of  students  who  graduated  in  1991,  1992  and 

residencies. 
—12%  of  students  who  graduated  in  1991.  1992  and 

residencies. 


1993  entered  family  practice 
1993  entered  family  practice 
1993  entered  family  practice 
'  993  entered  family  practice 


'Currlcular  elements  must  t>e  in  place  at  the  time  of  ^ 
from  institutioruy  officials)  that  the  clerkship  or  preceptofsht 


More  detail  on  each  of  these  areas  will 
be  provided  in  the  program  application 
materials. 

Established  Funding  Priority  for  FY 
1994 

The  following  funding  priority  was 
established  in  FY  1993,  after  public 
comment  at  58  FR  35019,  June  30, 1993, 
and  is  being  continued  in  FY  1994. 

A  funding  priority  will  be  given  to 
applicants  that  demonstrate  either 
substantial  progress  over  the  last  3  years 
or  a  significant  experience  of  10  or  more 
years  in  influencing  graduates  from 
those  minority  or  low-income 
populations  identified  as  at-risk  of  poor 
health  outcomes  to  enter  family 
medicine  residency  training. 

Proposed  Funding  Priority  for  FY  1994 

It  is  proposed  that  a  funding  priority 
be  given  to  applicants  based  on  their 
level  of  accomplishment  in  relation  to 
the  outcome  or  process  measures  cited 
below: 


Points 


100 
75 
50 
35 


Process  measures 


—Required  3rd  Year  Clerkship*  (of  at  least 

4  weeks  duration). 
— Required    primary    care    preceptorship/ 

mentorship  program*  in  preclinical  years. 


a(l>lication  or  the  applicant  must  provide  satisfactory  evkjence  (including  commitments 
""   will  be  operational  by  the  beginning  of  the  third  year  of  the  grant 
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Applicants  May  Only  Receive  Priority 
Points  in  One  of  the  Above  Six 
Categories 

Information  Requirements  Provision  in 
Statute 

Under  section  791(b)  of  the  Act.  the 
Secretary  may  make  an  award  under  the 
Grants  for  the  Establishment  of 
Departments  of  Family  Medicine 
program  only  if  the  applicant  for  the 
award  submits  to  the  Secretary  the 
following  information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds,  or 
from  medically  imderserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  apphcant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  have  been  published  in  the 
Federal  Register  at  58  FR  43642,  August 
17, 1993,  and  will  be  provided  in  the 
application  materials. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference,  and  funding 
priority.  All  comments  received  on  or 
before  February  7, 1994  will  be 
considered  before  the  final  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference,  and  funding  priority 
are  established. 

Written  comments  should  be 
addressed  to;  Marc  L.  Rivo.  M.D., 
M.P.H.  Director,  Division  of  Medicine, 


Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Parklawn  Building, 
room  4C-25,  RockviUe,  Maryland 
20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  houra  of 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Mrs.  Judy  Bowen,  Grants 
Management  Specialist  (D-32), 
Residency  and  Advanced  Grants 
Section,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  8C-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6960.  FAX:  (301)  443-6343. 

Completed  appUcations  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Ms. 
Shelby  Biedenkapp,  Program  Specialist, 
Resources  Development  Section, 
PCMEB,  Division  of  Medicine,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  4C-04,  5600  Fishera 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-3614,  FAX:  (301) 
443-8890. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  This 
approval  includes  the  burden  for 
collection  of  information  for  the 
statutory  general  preference  and  for  the 
information  requirement  provision. 
(0MB  #0915-0060,  expiration  date  7/ 
31/95) 

The  deadline  date  for  receipt  of 
applications  is  February  4, 1994. 
Applications  shall  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 


metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  93.984  m  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFRpart  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  November  29, 1993. 
William  A.  Robinson, 
Acting  Administrator 
[FR  Doc.  94-178  Filed  1-5-94;  8:45  am) 
MUMQ  COOC  4160-1t-r 


Program  Announcement  and  Proposed 
Minimum  Percentages  for  "High  Rate" 
and  "Significant  Increase  in  the  Rate" 
for  Impiementatlon  of  the  Gencrai 
Statutory  Funding  Preference  for 
Grants  for  Nurse  Anesthetist 
Education  Programs  for  Fiscal  Year 
1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1994  Grants  for  Nurse 
Anesthetist  Education  Programs  under 
the  authority  of  section  831(a),  title  VIII 
of  the  Public  Health  Service  Act,  as 
amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992,  title  n  of  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Public  Law  102-408,  dated 
October  13, 1992.  Comments  are  invited 
on  the  proposed  minimum  percentages 
for  "high  rate"  and  "significant  increase 
in  the  rate"  for  implementation  of  the 
general  statutory  funding  preference. 

Approximately  $1,791,000  will  be 
available  in  FY  1994  for  this  program. 
Total  continuation  support 
recommended  is  $1,316,000.  It  is 
anticipated  that  approximately  $475,000 
will  be  available  to  support  5  competing 
awards  averaging  $95,000. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FY  1993,  HRSA  reviewed 
16  eligible  applications  for  Grants  for 
Nurse  Anesthetist  Education  Programs. 
Of  those  applications.  88  percent  were 
approved  and  12  percent  were 
disapproved.  Eight  projects  or  57 
percent  of  the  competing  applications 
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approved,  were  fanded.  In  FY  1992, 
HRSA  reviewed  3  ^plications  for 
Grants  for  Nurse  Anesdietist  Education 
Programs.  Of  those  appUcationa,  67 
percent  were  approved  and  33  percent 
were  disapproved.  Two  projects,  or  67 
percent  of  ^e  applications  received, 
were  funded. 

Purpose 

Section  831(a)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  to  cover  the  costs  of 
projects  to  develop  and  operate 
programs  for  the  education  of  nurse 
anesthetists.  The  period  of  Federal 
support  may  not  exceed  3  years. 

Eligibility 

Eligible  applicants  for  Grants  for 
Nurse  Anesthetist  Education  Programs 
are  pubUc  or  private  nonprofit 
institutions,  accredited  by  an  entity  or 
entities  designated  by  the  Secretary  of 
Education.  Grants  may  be  awarded  to 
develop  and  operate  a  new  mu'sa 
anesthetist  program.  Grants  may  also  be 
awarded  to  maintain  or  expand  an 
existing  program. 

National  Health  Objectives  for  the  Year 
2000 

The  PubUc  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  PotentieJ  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-G01-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  natitmal  or  special  local  need 
which  the  particular  project  proposes  to 
serve  with  special  emphasis  on  meeting 
shortages  in  underserved  areas; 

2.  The  potential  effectiveness  and 
impact  of  the  proposed  project 
including  its  potential  contribution  to 
nursing; 

3.  Tha  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  appropriateness  of  the  plan, 
including  the  timetable  for  carrying  out 


the  activr 
andac! 
project's 
5.  The 
carry  out 


Ivities  of 
hieyinga 


the  proposed  project 
ing  and  measuring  the 
ated  objectives; 
ipability  of  the  applicant  to 
e  proposed  project; 


6.  The  reasonableness  of  the  budget 
for  the  pidposed  project,  including  the 
justificatic  n  of  the  grant  funds 
requested;  and 

7.  The  piotential  of  the  nurse 
anesthetist  program  to  continue  on  a 
self-sustai  ling  basis  afier  the  period  of 
grant  supj  ort. 

Other  Con  siderations 

In  addit  on,  the  following  funding 
factors  may  be  applied  in  determining 
funding  ol  approved  applications. 

A  fundi  ig  preference  is  defined  as  the 
funding  ol  a  specific  category  or  group 
of  approvt  d  appUcatixins  ahead  of  other 
categories  or  groups  of  approved 
applicatio  is. 

A  fnndii  ig  priority  is  defined  as  the 
favorable  i  idjustment  of  aggregate  review 
scores  of  i  idividual  approved 
applications  when  applications  meet 
specified  criteria. 

It  is  not  k«quired  that  applicants 
request  consideration  for  a  funding 
factor.  Ap|)lications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideramon  for  funding. 

Statutory  c  unding  Preference 

In  makiig  awards  of  grants  under  this 
section,  ppeference  will  be  given  to  any 
qualified  ^plicant  that— (A)  has  a  high 
rate  &a  plicing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  2-year  period  preceding  the  fiscal 
year  for  w  lich  such  an  award  is  sought, 
has  achiev  sd  a  significant  increase  in 
the  rata  of  placing  graduates  in  such 
settings.  P  -eference  will  be  given  only 
for  appllci  tions  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommer  ded  for  approval  by  the 
approprial  s  peer  review  group. 

Proposed  Minimum  Percentages  for 
"High  Katfi"  and  "Significant  Increase 
in  the  Ratr' 

"High  rate"  is  defined  as  a  minimum 
of  20  percent  of  graduates  in  academic 
years  199d-91. 1991-«2  or  1992-93  who 
spend  at  least  50  percent  of  their 
worktime  in  clinical  practice  in  the 
specified  settings.  Graduates  who  are 
providing  care  in  a  medically 
underservj  sd  community  as  a  part  of  a 
fellowshij  or  other  educational 
experianci  >  can  be  coimted. 

'Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1991-92  ahd  1992-93,  the  rate  of 


placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  o£ 
50  percent  and  that  not  less  than  IS 
percent  of  graduates  fi-om  the  most 
recent  year  are  working  in  these 
settings. 

Additional  information  concerning 
the  implementation  of  this  preference 
has  been  pubUshed  in  the  Federal 
Register  at  58  FR  40659,  July  29, 1993. 

Established  Fundii^  niority 

The  following  funding  priority  was 
established  in  FY  1993  following  pubhc 
comment  (58  FR  40657,  July  29, 1993) 
and  the  Administration  is  extending  this 
funding  priority  in  FY  1994.  A  funding 
priority  will  be  given  to  programs  which 
demonstrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 
experience  of  10  or  more  years  in 
enrolling  and  graduating  students  fiom 
those  minority  populations  identified  as 
at-risk  of  poor  health  outcomes. 

Information  Requirements  Provision 

Under  section  860(e)(2)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Grants  for  Nurse  Anesthetist  Education 
Programs  only  if  the  appUcant  for  the 
award  submits  to  the  Secretary  the 
following  information: 

1.  A  description  of  rotations  of 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
fiom  disadvantaged  backgrounds  or 
from  medically  underserved 
communities*  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  apphcable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  the 
in^lementation  of  this  information 
requirement  have  been  pubUshed  in  the 
Federal  Register  at  58  FR  43642,  August 
17, 1993  ami  will  be  provided  in  the 
application  materials. 
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Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  This 
approval  includes  the  burden  for 
collection  of  information  for  the 
statutory  general  preference  and  for  the 
information  requirement  provision. 
(0MB  #0915-0060,  expiration  date  July 
31, 1995) 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference.  The  comment 
period  is  30  days.  All  comments 
received  on  or  before  February  7, 1994 
will  be  considered  before  the  final 
minimum  percentages  for  "high  rate" 
and  "significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference  are  established. 
Written  comments  should  be  addressed 
to:  Maria  Salmon,  ScD,  RN,  FAAN, 
Director,  Division  of  Nursing,  Bureau  of 
Health  Professions,  Health  Resources 
and  Ser\'ices  Administration,  Parklawn 
Building,  room  9-35,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Jacquelyn  Whitaker  (A-22), 
Grants  Management  Specialist,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  8C-26,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-6857.  FAX:  (301) 
443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mary  S.  Hill,  R.N.,  Ph.D.,  Chief,  Nursing 
Education  Practice  Resources  Branch, 
Division  of  Nursing,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  9-35,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6193.  FAX:  (301)  443-8586. 


The  deadUne  date  for  receipt  of 
applications  is  March  15, 1994. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

"This  program.  Grants  for  Nurse 
Anesthetist  Education  Programs,  is 
listed  at  93.916  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  December  6, 1993. 
William  A.  Robinson, 
Acting  Administrator. 
IFR  Doc.  94-179  Filed  1-5-94;  8:45  ami 
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Program  Announcement  for  Grants  for 
Interdisciplinary  Training  for  Health 
Cars  for  Rural  Areas  for  FY  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  are  being  accepted  for 
fiscal  year  (FY)  1994,  Grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas  under  the  authority 
of  section  778,  title  VII  of  the  Public 
Health  Service  (PHS)  Act,  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Public 
Law  102-408,  dated  October  13, 1992. 

Approximately  $4,017,000  will  be 
available  in  FY  1994  for  this  program. 
Total  continuation  support 
recommended  is  approximately 
SI, 600.000.  It  is  anticipated  that 
$2,417,000  will  be  available  to  support 
12  competing  awards  averaging 
approximately  $180,000. 

Funding  for  this  program  is  designed 
to  test  innovative  training  approaches 
that  may  be  replicated  in  similar 
settings. 

Previous  Funding  Experience 

Previous  funding  experience  is 
provided  to  assist  potential  applicants 
to  make  better  informed  decisions 
regarding  submission  of  an  application 
for  this  program.  In  FY  1993,  HRSA 


reviewed  29  applications  for  Grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  Of  those 
applications,  45  percent  were  approved 
and  55  percent  were  disapproved.  Eight 
projects,  or  28  percent  of  the 
applications  received,  were  funded. 
There  was  no  competitive  cycle  for  FY 
1992. 

Purposes 

Section  778  of  the  Public  Health 
Service  Act,  as  amended,  authorizes  the 
Secretary  to  award  grants  for 
interdisciplinary  training  projects 
designed  to  provide  or  improve  access 
to  health  care  in  rural  areas. 
Specifically,  projects  funded  under  this 
authority  shall  be  designed  to: 

(a)  Use  new  and  innovative  methods 
to  train  health  care  practitioners  to 
provide  services  in  rural  areas; 

(b)  Demonstrate  and  evaluate 
innovative  interdisciplinary  methods 
and  models  designed  to  provide  access 
to  cost-effective  comprehensive  health '~ 
care; 

(c)  Deliver  health  care  services  to 
individuals  residing  in  rural  areas; 

(d)  Enhance  the  amount  of  relevant 
research  conducted  concerning  health 
care  issues  in  rural  areas;  and 

(e)  Increase  the  recruitment  and 
retention  of  health  care  practitioners  in 
rural  areas  and  make  rural  practice  a 
more  attractive  career  choice  for  health 
care  practitioners. 

A  recipient  of  funds  may  use  various 
methods  in  carrying  out  the  projects 
described  above.  The  legislation  cites 
the  following  methods  as  examples: 

(a)  The  distribution  of  stipends  to 
students  of  eligible  applicants; 

(b)  The  establishment  of  a 
postdoctoral  fellowship  program; 

(c)  The  training  of  faculty  in  the 
economic  and  logistical  problems 
confronting  nu'al  health  care  delivery 
systems;  or 

(d)  The  purchase  or  rental  of 
transportation  and  telecommunication 
equipment  where  the  need  for  such 
equipment  due  to  unique  characteristics 
of  the  rural  area  is  demonstrated  by  the 
recipient. 

Eligibility 

To  be  eligible  for  a  Grant  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  each  applicant 
must  be  located  in  a  State  and  be: 

1.  A  local  health  department,  or 

2.  A  nonprofit  organization,  or 

3.  A  public  or  nonprofit  college, 
university  or  school  of,  or  program  that 
specializes  in  nursing,  mental  health 
practice,  optometry,  public  health, 
dentistry,  osteopathic  medicine, 
physician  assistants,  pharmacy. 
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pochatric  medicine,  anopathic 
medicine,  chiropractic,  or  allied  health 
professions. 

Applicants  eligible  to  obtain  funds 
under  this  grant  program  shall  not 
include  for-profit  entities,  either  directly 
or  through  a  subcontract  or  subgrant. 

Each  application  nrust  be  jointly 
submitted  by  at  least  two  eligible 
applicants.  One  of  the  applicants  must 
be  an  academic  institution.  Each 
application  must  demonstrate  the  need 
and  demand  for  health  care  services, 
knowledge  of  available  resources  and 
the  most  significant  service  and 
educational  gaps  within  its  targeted 
geographic  area.  One  applicant  must  be 
designated  the- principal  organization 
responsible  and  accountable  for  the 
conduct  of  the  proposed  project. 

Support  may  be  requested  for  this 
grant  program  for  a  project  period  of  not 
more  than  three  years. 

OefinitieiM 

'  'Clinical  Treatment  or  Training" 
means  direct,  supervised  participation 
in  patient  care  by  observation, 
examination  and  performance  of 
procedures  as  are  appropriate  for  the 
assigned  role  of  the  trainee  on  the  rural 
health  care  team, 

"Community  Health  Center"  means 
an  entity  as  defined  in  section  330  (a) 
and  (b)  of  the  Act  and  in  regulations  at 
42  CFR  51c.l02(c). 

"Community  Mental  Health  Center" 
means  for  purposes  of  this  grant 
program  a  multiservice  mental  health 
facility  which  provides  essential 
elements  of  comprehensive  mental 
health  services: 

(1)  Inpatient  services; 

(2)  Outpatient  services; 

(3)  Partial  hospitalization  services — 
must  include  at  least  day  care  service; 

(4)  Emergency  services  providied  24 
hours  per  day — must  be  available  within 
at  least  one  of  the  first  three  services 
listed  above;  and/or 

(5)  Consultation  and  education 
services  available  to  community 
agencies  and  professions  personnel. 

"Indian  Tribe"  or  "Tribal 
Organization"  means  an  organization  or 
entity  as  defined  in  section  4(e)  and  4(1) 
of  the  Indian  Self-Determination  and 
Education  Assistmce  Act  (25  U.S.C. 
450b). 

"Interdisciplinary  Training"  means  a 
planned  and  coordinated  program  of 
education  or  training  nmed  at 
preparation  of  functioning  teems  of  two 
or  more  health  care  practitioners  from 
different  health  disciplines  who  will 
coordinate  their  activities  to  provide 
services  to  a  client  or  group  of  clients. 

"Long-Term  Care  Facility"  is  a  facility 
which  offers  services  designed  to 
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provide  diagnostic,  preventive, 
therapeutic,  rehabilitative,  supportive 
and  main'  enance  services  for 
individua  s  who  have  chronic  physical 
or  mental  impairments.  This  facility 
may  have  a  variety  of  institutional  and 
non-instit  ational  health  settings, 
including  the  home,  and  the  goal  of  the 
service  pr  jvided  is  to  promote  the 
optimum  evel  of  physical,  social  and 
psychological  functioning. 

"Migrant  Health  Center"  means  an 
entity  as  defined  in  section  329(a)  of  the 
Act  and  irt  regulations  at  42  CFR 
56.102(g)(1). 

"Nativt  Hawaiian  Health  Center" 
means  an  entity  as  defined  in  the  Native 
Hawaiian  Health  Care  Act  of  1988  (Pub. 
L.  100-57  J)  (42  U.S.C.  11707(4)). 

"Nonpi  jfit"  as  apphed  to  any  entity 
means  on  i,  no  part  of  the  net  earnings 
of  which :  nures,  or  may  lawfully  inure, 
to  the  ber  sfit  of  any  private  shareholder 
or  indivic  ual. 

"hostdi  ctoral  Fellowship  Program" 
means  a  p  rogram  of  advanced  academic 
or  profess  onal  work,  after  the 
attainmer  t  of  a  doctoral  degree,  that  is 
sponsorec  by  a  school  of/or  program 
that  speci  ilizes  in  medicine,  osteopathic 
medicine,  nursing,  dentistry,  mental 
health  pra  ctice,  optometry,  public 
health,  ph  armacy,  pediatric  medicine, 
physician  assistant,  chiropractic,  or 
allied  hea  th. 

"Rural'  means  geographic  areas  that 
are  locatei  I  outside  of  standard 
metropoli  an  statistical  areas. 

"Rural  iealth  Care  Agency"  means  a 
hospital,  ( ommunity  health  center, 
migrant  h  salth  center,  rural  health 
clinic,  coi  imunity  mental  health  center, 
long-term  care  facility.  Native  Hawaiian 
health  center,  or  facility  operated  by  the 
Indian  He  ilth  Service  or  an  Indian  tribe 
or  tribal  o  -ganization  or  Indian 
orgenizati  an  imder  a  contract  with  the 
Indian  Heelth  Service  under  the  Indian 
Self-Deterpiination  Act. 

"Rural  Health  Clinic"  means  an  entity 
as  define*  under  section  1861(ae)(2)  of 
the  Social  Seciuity  Act  and  in 
regulation  s  at  42  CFR  491.2. 

"State"  means,  in  addition  to  the  50 
States,  on  y  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American- Samoa,  the  Trust  Territory  of 
the  Pacifi*  Islands  (the  Republic  of 
Palau),  thi  \  Republic  of  the  Marshall 
Islands,  a  id  the  Federated  States  of 
Micronesi  a. 


National 
ZOM 


Iealth  ObjcetiTea  fer  Ui»  Year 


The  Pul  lie  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 


objectives  of  Healthy  People  2000,  a 
PHS  led  national  activity  for  setting 
priority  areas.  This  program.  Grants  for 
Interdisciplinmy  Training  for  Health 
Care  for  Rural  Areass  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-1)  tiirough  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Statutory  Project  Requirements 

Interdisciplinary  training  projects 
funded  under  section  778  must: 

1.  Assist  individuals  in  academic 
institutions  in  establishing  long-term 
collaborative  relationships  with  health 
care  facilities  and  providers  in  rural 
areas,  and; 

2.  Designate  a  rural  health  care  agency 
or  agencies  for  clinical  treatment  or 
training,  including  hospitals, 
community  health  centers,  migrant  • 
health  centers,  rural  health  clinics, 
community  mental  health  centers,  long- 
term  care  facilities.  Native  Hawaiian 
health  centers,  or  facilities  operated  by 
the  Indian  Health  Service  or  an  Indian 
tribe  or  tribal  organization  or  Indian 
organization  under  a  contract  with  the 
Indian  Health  Service  under  the  Indian 
Self-Determination  Act. 

Not  more  than  10  percent  of  the 
individuals  receiving  training  with 
section  778  funds  shall  be  trained  as 
doctors  of  medicine  or  osteopathic 
medicine.  A  grantee  may  not  use  more 
than  10  percent  of  the  grant  funds  for 
administrative  costs. 

Established  Nonstatutory  Project 
RequiBonents 

The  following  project  requirements 
were  established  in  fiscal  year  1990  (55 
FR  24321,  June  15. 1990)  and  1991  (56 
FR  37713.  August  8, 1991),  after  public 
comment,  and  are  being  extended  in  FY 
1994. 

A  project  supported  under  this  grant 
program  must  meet  the  following 
requirements: 

(1)  CMTy  out  the  following  two  project 
purposes,  at  a  minimum,  among  those 
authorized  by  section  778: 
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(a)  Interdisciplinary  training  to 
prepare  health  care  practitioners  to 
provide  services  in  rural  areas;  and 

0))  increase  the  recruitment  and 
retention  of  health  care  practitioners  in 
rural  areas. 

(2)  Collaborate  with  the  resources  of 
an  Area  Health  Education  Center 
(AHEC)  or  Geriatric  Education 
Center(GEC)  if  these  centers  are  present 
in  a  State  or  part  of  a  State  where  the 
rural  interdisciplinary  training  project  is 
conducted 

(3)  Evaluate  in  a  systematic  manner, 
as  prescribed  by  the  Secretary,  its 
project  activity,  including  determination 
of  a  baseline  at  the  outset  of  the  project 
and  measurement  of  progress  by 
trainees  and  faculty. 

(4)  Provide  and  clearly  define  for  each 
level  of  training  (undergraduate, 
graduate,  postgraduate,  continuing 
education  and  faculty  training)  the 
disciplines  and  numbers  of  students  to 
receive  training  as  well  as  the  duration 
of  the  training.  This  is  to  include  an 
outline  of  basic  criteria  for  the  selection 
of  students  to  participate  in  the  training. 
These  project  elements  are  to  be  tracked 
and  linked  to  project  outcomes. 

(5)  Provide  specific  indicators  of  the 
extent  and  means  by  which  it  plans  to 
become  self-sufficient. 

(6)  Implement  integrated  recruitment 
and  retention  strategies. 

(7)  Establish  curriculum  elements  that 
address  the  uniqueness  of  health 
conditions  and  ethnic  or  cultural 
characteristics  of  the  populations  in  the 
rural  areas  to  be  served. 

(8)  Enroll  a  significant  proportion  of 
individuals  from  rural  areas, 
particularly  rural  health  professions 
shortage  areas  or  medically  underserved 
areas. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  778  of  the 
Act; 

(2)  The  extent  to  which  the  project 
explains  the  need  for  the  project  in  the 
rural  area  to  be  served; 

(3)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
interdisciplinary  training  of  health 
professionals  to  practice  in  the  rural 
area  to  be  addressed  by  the  project; 

(4)  The  degree  to  which  the  applicant 
offers  appropriate  clinical  training 
experiences  in  rural  health  cate  settings; 

(5)  The  degree  to  which  the  applicant 
demonstrates  a  commitment  to 
establishing  and  maintaining  long-term 
collaborative  relationships  between 


academic  institutions  and  health  care 
facilities  and  providers  in  rural  areas; 

(6)  The  effectiveness  of  the 
organizational  arrangements  necessary 
to  carry  out  the  project; 

(7)  The  administrative  and 
management  capabihty  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner; 

(8)  The  capability  of  the  proposed 
staff  and  faculty  to  provide  the  proposed 
instruction; 

(9)  The  extent  to  which  the  trainee 
recruitment  and  selection  process 
assures  that  qualified  trainees  with 
significant  interest  or  background  in 
rural  health  care  are  involved  in  the 
project; 

(10)  The  extent  to  which  the  budget 
justification  is  reasonable  and  indicates 
that  institutional  and  community 
support  to  the  project  are  provided  to 
the  maximum  extent  possible;  and 

(11)  The  extent  to  which  the  financial 
information  provided  indicates  an 
effective  utilization  of  grant  funds  and 
indicates  that  the  project  will  continue 
on  a  self-sustaining  basis. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  ffttors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Established  Funding  PreCerence 

The  following  fonding  preference  was 
established  in  FY  1990,  after  public 
comment  (55  FR  24321,  June  15,  1990), 
and  the  Administration  is  extending  it 
in  FY  1994. 

A  funding  preference  will  be  given  to 
interdisciplinary  training  involving 
three  or  more  disciplines.  This  funding 
preference  will  be  given  to  applicants 
that  propose  and  implement  training  for 
health  care  practitioners,  faculty  or 
students  representing  three  or  more 
disciplines. 

Estahlished  Funding  Prierity 

The  following  funding  priority  was 
established  in  FY  1993  after  public 
comment  (58  FR  5741,  January  22. 1993) 


and  the  Administration  is  extending  this 
funding  priority  in  FY  1994.  In 
determining  the  order  of  funding  of 
approved  applications  a  priority  will  be 
given  to  applicant  institutions 
(academic)  which  demonstrate  either 
substantial  progress  over  the  last  three 
years  or  a  significant  experience  often 
or  more  years  in  enrolling  and 
graduating  trainees  from  those  minority 
or  low-income  populations  identified  as 
at  risk  of  poor  health  outcomes. 

Application  Requests 

Application  forms  will  be  sent  only 
upon  request.  Requests  for  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to:  Ms.  Theda 
Duvall.  Grants  Management  Specialist 
(D-36).  Bureau  of  Health  Professions, 
HRSA,  Parklawn  Building,  room  8C-26. 
5600  Fishers  Lane.  Rockville,  MD 
20857,  Telephone:  301-443-6002,  FAX- 
301-443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Marcia  Brand,  Program  Officer, 
Division  of  Associated.  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions.  HRSA.  Parklawn 
Building,  room  8C-02.  5600  Fishers 
Lane.  Rockville.  MD  20857.  Telephone: 
301-443-6763.  FAX:  301-443-1164. 

The  standard  application  for  State  and 
local  governments  is  form  PHS  5161. 
For  other  applicants,  the  standard 
application  form  PHS  6025-1,  HRSA 
Competing  Training  Grant  Application, 
General  Instructions  and  supplement  for 
this  program  have  been  approved  by  the 
Office  Of  Management  and  Budget 
under  the  Paperwork  Reduction  Act. 
The  0MB  clearance  number  is  0915- 
0060. 

The  deadline  date  for  receipt  of 
applications  is  January  31. 1994. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  lime  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Grants  for 
Interdisciplinary  Training  for  Health 
care  for  Rural  Areas,  is  listed  at  93.192 
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in  the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  PubUc  Health  System 
Reporting  Requirements. 

Dated:  November  19. 1993. 
William  A.  Robinson, 

Acting  Administrator. 

|FR  Doc.  94-180  Filed  1-5-94;  8:45  am] 

WLUNG  CODE  4160-1S-P 


Public  Health  Service 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority;  Office  of 
the  Assistant  Secretary  for  Health 

Part  H.  Public  Health  Service  (PHS), 
Chapter  HA  {Office  of  the  Assistant 
Secretary  for  Health),  of  the  Statement 
of  Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  (42  FR  61318, 
December  2, 1977.  as  amended  most 
recently  at  58  FR  58871,  November  4. 
1993)  is  amended  to  reflect  changes 
within  the  Office  of  Management,  Office 
of  the  Assistant  Secretary  for  Health. 

Office  of  the  Assistant  Secretary  for 
Health  Under  Chapter  HA,  Office  of  the 
Assistant  Secretary  for  Health,  Section 
HA-20,  Functions,  Office  of 
Management,  delete  in  their  entirety  the 
titles  and  statements  for  the  Office  of 
Personnel  Management  (HAU3),  and 
add  the  follow^ing: 

Office  of  Personnel  Management 
(HAU3).  The  Director,  Office  of 
Personnel  Management,  serves  as  the 
principal  advisor  to  the  Assistant 
Secretary  for  Health,  the  Deputy 
Assistant  Secretary  for  Health 
Management  Operations  and  the 
Director,  Office  of  Management,  in 
meeting  PHS  nationwide  human 
resources  management  responsibilities; 
represents  the  Office  of  the  Assistant 
Secretary  for  Health  and  the  PHS 
agencies  in  contacts  with  DHHS.  U.S. 
Office  of  Personnel  Management,  other 
Federal  Agencies,  and  provides 
leadership  and  direction  in  the  planning 
and  implementation  of  comprehensive 
human  resource  management  systems 
for  PHS. 

Division  of  Employee  and  Labor 
Management  Relations  (HAU32).  Plans. 
monitors,  directs,  implements,  and 
evaluates  a  comprehensive  employee 
relations  program  throughout  the  PHS 
including  providing  guidance,  policy 
direction,  and  assistance  in  carrying  out 
USOPM  and  HHS  guidelines  in 
misconduct  and  performance 
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deficient  ies  and  in  the  resolution  of 
grievanci  is  and  appeals,  and 
administ  mng  the  PHS  recognition  and 
awards  program.  Plans,  monitors, 
directs,  implements  and  evaluates  an 
effective  Federal  .labor  management 
relations  program  throughout  the  PHS 
which  es  :ablishes  a  system  of 
cooperat  ve  and  quality  relationships 
between  labor  organizations  and 
managen  lent;  defines  the  respective 
rights  of  )ach  in  dealing  with  the  other; 
and  seek  i  to  insure  the  PHS 
management  is  adequately  defended 
and/or  represented. 

Divisic  n  of  Policy,  Evaluation  and 
Compem  ation  (HAU33).  Develops, 
impleme  tits,  and  administers  systems 
for  and  a  ivises  on  PHS  human 
resourcei  management  planning  for  all 
areas  of  luman  resource  services; 
formulates  PHS  personnel  policies  and 
delegations  of  authority;  evaluates 
personnel  management  practices  and 
program*  throughout  PHS;  creates  and 
impleme  nts  new/pilot  projects, 
altemati^  'e  personnel  and  pay  systems, 
and  othe  •  continuous-improvement 
efforts;  provides  PHS-wide  leadership 
for  the  ft  nctional  areas  of  pay,  salary 
setting,  I:  onuses  and  allowances,  job 
evaluatic  n  and  position  management. 

Divisii  n  of  Staffing  and  Development 
(HAU361  Develops  and  implements 
PHS  policies  and  programs  in  the  areas 
of  recnii  ment  and  staffing,  career 
developi  lent  and  training  and 
performs  nee  management.  Coordinates 
special  s  affing  and  career  development 
program!  i  to  meet  work  force  needs  with 
particuU  r  emphasis  on  the  health 
professic  ns,  students,  under-represented 
groups  a  id  executive  resources 
manager  lent.  Provides  PHS-wide 
advice,  a  ssistance  and  leadership  in 
th^e  are  as  and  common  needs  training 
for  empl  )yees  in  the  Parklawn  complex. 

Divisii  n  of  Personnel  Operations 
(HAU37, .  Administers  the  Parklawn 
Servicin  [  Personnel  Office  (SPO) 
providin ;  technical  review  and 
oversigh  to  the  consolidated  personnel 
activitiei  of  the  constituent  agencies  of 
Parklawi  i  complex;  assures  close 
working  relationships  exist  between 
personn  il  and  programs  with  a 
uniform!  ty  of  operations  within  the 
scope  of  the  SPO.  Plans  and  conducts  an 
operatirie  personnel  program  for  the 
Office  oflthe  Assistant  Secretary  for 
Health  (^ASH),  including  position 
classification,  pay  administration, 
employi|ient,  merit  promotion, 
personnel  security,  employee  relations, 
labor-management  relations,  awards  and 
special  nacruitment  activities.  Provides 
personnel  management  advice  and 
assistani  e  on  all  aspects  of  personnel 


administration  to  managers,  supervisors, 
and  employees  of  OASH. 

Division  of  Human  Resources 
Information  Management  (HAU38). 
Provides  ADP  systems  support  to  the 
PHS  personnel  offices  and  the  0PM 
Divisions.  Provides  human  resources 
management  information  to  PHS  agency 
management.  Manages  DHHS  automated 
personnel  and  pay  systems  for  the  PHS 
agencies  in  the  Parklawn  complex. 
Designs  and  maintains  application 
systems  which  provide  PHS  agencies 
with  access  to  personnel/payroll 
information.  Supports  ADP  hardware 
software,  applications  and  network 
administration  used  by  0PM. 

Dated:  December  27, 1993. 
Anthony  L.  Itteilag, 

Deputy  Assistant  Secretary  for  Health 
Management  Operations 
■  (FR  Doc.  94-223  Filed  1-5-94;  8:45  am) 

BILUNG  COOE  4ie(>-17-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[G-91 0-64-0002] 

Notice  of  Use  Restriction— Seasonal 
Closure  of  Access  Road  to  Simon 
Canyon  ACEC 

agency:  Bureau  of  Land  Management, 
Farmington  District,  Interior. 

ACTION:  Notice  of  use  restriction. 

SUMMARY:  To  protect  significant  natural 
resources,  a  seasonal  road  closure  is  in 
effect  each  year  from  March  1-July  31. 

SUPPLEMENTARY  INFORMATION:  The  road 
will  be  closed  seasonally  with  locked 
gate  in  T.  31  N.,  R.  8  W.,  Sec.  27;  NEV4. 
Access  beyond  this  point  will  be  limited 
to  permitted  users.  Authority  for  the 
closure  is  found  in  43  CFR  part  8364. 
Any  person  who  fails  to  comply  with  a 
closure  issued  under  43  CFR  part  8364 
may  be  subject  to  the  penalties  provided 
in  43  CFR  8360.0-7:  violations  are 
punishable  by  a  fine  not  to  exceed 
SI, 000  and/or  imprisonment  not  to 
exceed  12  months. 

FOR  MORE  INFORMATION  CONTACT:  Bill 
Falvey,  BLM  Farmington  District,  1235 
La  Plata  Highway,  Farmington,  NM 
87401.  Phone  (505)  599-^329. 

Dated:  Deceml)er  23, 1993. 
Nfike  Pool, 
District  Manager 

(FR  Doc.  94-291  Filed  1-5-94;  8:45  ami 
BIUJNG  COOE  4310-fB-M 
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[NM-940-412IM)4;  OKNM  92221) 

Invitation  to  Participate;  Exploration 
for  Coal  In  Oklahoma 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  Members  of  the  public  are 
hereby  invited  to  participate  with 
Farrell-Cooper  Mining  Company  on  a 
pro  rata  cost  sharing  basis,  in  a  program 
for  the  exploration  of  coal  deposits 
owned  by  the  United  States  of  America. 
The  lands  are  located  in  LeFlore 
County,  Oklahoma,  and  are  described  as 
follows: 

Indian  Meridian 

T  5N.R.  20E.. 

Sec.  1,  lots  3  and  4; 

Sec  2,  lots  1  to  4,  inclusive; 
T.  6N.,R.  20E., 

Sue.  3  5 ,  S  VzS W  V«SW  V«  and  S  VaSE V«: 

Sec.  36.  SVz. 
T.  6N..R.  21E.. 

Sec.  31.SV2SViNV2; 

Sec.  32,  SViSVzN'/i  and  S'/*; 

Sec.  33.  SV.:SV2NV2  and  SV2. 
T  6N..R.  22E.. 

Sec.  31.  N'/^SVi  and  NVaS'/zSVi; 

Sec.  32.  SV2; 

Sec.  33.  S'/i; 

Sec.  34.  S'/i; 

Sec  35.  S'/i; 

Sec.  36.  NV2. 
T  6N..R.  23E.. 

Sec.  31.  NVzSVz. 

Aggregating  3,723.52  acres.  morK  or  less. 

Interested  parties  may  obtain  a 
complete  description  of  the  lands 
covered  in  the  license  application  by 
contacting  Farrell-Cooper  Mining 
Company.  P.O.  Box  11050.  Fort  Smith. 
Arkai\sas  72917-1050.  or  the  Bureau  of 
Land  Management,  New  Mexico  State 
Office.  Mining  Unit,  P.O.  Box  27115. 
Santa  Fe,  New  Mexico  87502-0115.  Any 
parties  electing  to  participate  in  this 
exploration  program  shall  notify  in 
writing,  both  the  State  Director.  Bureau 
of  Land  Management.  New  Mexico  State 
Office.  P.O.  Box  27115.  Santa  Fe'.  New 
Mexico  87502-0115.  and  Farrell-Cooper 
Mining  Company.  P.O.  Box  11050,  Fort 
Smith.  Arkansas  72917-1050.  Such 
written  notice  must  include  a 
justification  for  wanting  to  participate 
and  any  recommended  changes  in  the 
exploration  plan  with  specific  reasons 
for  such  changes:  The  notice  must  be 
received  no  later  than  30-calendar  days 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  proposed  exploration  program  is 
for  the  purpose  of  determining  the 
quality  and  quantity  of  the  coal  in  the 
area  and  will  be  conducted  pursuant  to 
an  exploration  plan  to  be  approved  by 
the  Bureau  of  Land  Management  A 


copy  of  the  exploration  plan  as 
submitted  by  Farrell-Cooper  Mining 
Company  may  be  examined  at  the 
Bureau  of  Land  Management.  New 
Mexico  State  Office.  1474  Rodeo  Road, 
Santa  Fe,  New  Mexico  87502-0115,  the 
Bureau  of  Land  Management,  Tulsa 
District  Office.  9522-H  E.  47th  Place. 
Tulsa,  Oklahoma  74145-7223,  or  the 
Bureau  of  Land  Management.  Oklahoma 
Resource  Area  Office,  221  N.  Service 
Road,  Moore,  Oklahoma  73160-4946. 

Dated:  December  23. 1993. 
Gilbert ).  Lucera, 

Acting  State  Director 

(FR  Doc.  94-299 Tiled  1-5-94;  8:45  am) 

BILUNG  COOE  4310-fB-M 

[NM-940-4120-04;  OKNM  92222] 

invitation  to  Participate;  Exploration 
for  Coal  in  Oklahoma 

AGENCY:  Bureau  of  Land  Management.  . 

Interior. 

ACTION:  Notice. 

SUMMARY:  Members  of  the  pubbc  are 
hereby  invited  to  participate  with 
Farrell-Cooper  Mining  Company  on  a 
pro  rata  cost  sharing  basis,  in  a  program 
for  the  exploration  of  coal  deposits 
owned  by  the  United  States  of  America. 
The  lands  are  located  in  Le  Flore 
County.  Oklahoma,  and  are  described  as 
follows: 

Indian  N4eridian 

T.  8N..R.  24E.. 

Sec.  1.  SV2.SWV4  and  SE'A; 

Sec.  2,  SEV4SEV4; 

Sec.  11,  NE'ANEV*  and  SV^NEV*; 

Sec.  12,  NV2NWV«. 
T.  8N.,R.  25E.. 

Sec.  4,  SV2SWV«; 

Sec.  5.  N'/iSVa  and  SEV«SE'-«; 

Sec.  6.  NV2SV2  and  SE'ASEVz; 

Sec.  6,  lots  6  and  7,  NV2NEV4.  EV2SWV4, 
and  NVjSVV'ASE'A. 

Aggregating  1,017.46  acres,  more  or  less. 

Interested  parties  may  obtain  a 
complete  description  of  the  lands 
covered  in  the  license  application  by 
contacting  Farrell-Cooper  Mining 
Company.  P.O.  Box  11050.  Fort  Smith. 
Arkansas  72917-1050.  or  the  Bureau  of 
Land  Management,  New  Mexico  State 
Office.  Mining  Unit.  P.O.  Box  27115. 
Santa  Fe.  New  Mexico  87502-0115. 

Any  parties  electing  to  participate  in 
this  exploration  program  shall  notify  in 
writing  both  the  State  Director,  Bureau 
of  Land  Management.  New  Mexico  State 
Office.  P.O.  Box  27115,  Santa  Fe.  New 
Mexico  87502-0115.  and  Farrell-Cooper 
Mining  Company,  P.O.  Box  11050,  Fort 
Smith,  Arkansas  72917-1050.  Such 
written  notice  must  include  a 
justification  for  wanting  to  participate 


and  any  recommended  changes  in  the 
exploration  plan  with  specific  reasons 
for  snch  changes.  The  notice  must  be 
received  lui  later  than  30  calendar  days 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  proposed  exploration  program  is 
for  the  purpose  of  determining  the 
quality  and  quantity  of  the  coal  in  the 
area  and  will  be  conducted  pursuant  to 
an  exploration  plan  to  be  approved  by 
the  Bureau  of  Land  Management.  A 
copy  of  the  exploration  plan  as 
submitted  by  Farrell-Cooper  Minmg 
Conjpany  may  be  examined  at  the 
Bureau  of  Land  Management,  New 
Mexico  State  Office.  1474  Rodeo  Road, 
Santa  Fe.  New  Mexico  87502-0115.  the 
Bureau  of  Land  Managemem.  Tulsa 
District  Office,  9522-H  E.  47th  Place. 
Tulsa,  Oklahoma  74145-7223.  or  the 
Bureau  of  Land  Management,  Oklahoma 
Resource  Area  Office.  221  N.  Service 
Road.  Moore,  Oklahoma  73160-4946 

Dated:  December  23, 1993. 
Gilbert  f.  Lucero, 
Acting  State  Director. 
[FR  Doc.  94-300  Filed  1-5-94;  8.45  ami 
BILUNG  COOE  4310-fa-M« 


[NM-940-4120-04;  OKNM  922231 

Invitation  to  Panicipete;  Exploration 
for  Coal  In  Oklahoma 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice 

SUMMARY:  Members  of  the  public  are 
hereby  invited  to  participate  with 
Farrell-Cooper  Mining  Company  on  a 
pro  rata  cost  sharing  basis,  in  a  program 
for  the  exploration  of  coal  deposits 
owned  by  the  United  States  of  America. 
The  lands  are  located  in  LeFlore 
County,  Oklahoma,  and  are  described 
follows: 

Indian  Meridian 

T.  5N.,R  26E. 

Sec.  23.  SEV«SEv«; 

Sec.  24.  SV2SV2  and  NViSE'.*; 

Sec.  25.  N'/A'VV'/.; 

Sec.  26.  NV2; 

Sec.  27,  SV2NV2,  NV2SV2.  and  SWv^SW*. 

Sec.  28,  SV2; 

Sec.  29.  S'/^SVVV«.  NViSEv.. 
N'/iSWv,SEv«,  and  SEV4SEV4. 

Sec.  32,  .NW'ANEv,  and  NVi.NVVv*. 
T.  5  N..  R.  27  E.. 

Sec.  15.  lots  2  and  3; 

Sec.  16.  SEV4NEV4  and  S'/j; 

Sec.  17.  SEV4SWV4  and  S'/aSE'A; 

Sec.  19,  NEV4>4EV4,  SV2NV2.  N^'iS'i.  ana 
SWV4SWV4; 

Sec.  20.  NV2l<JEV4  and  NWv«: 

Sec.  21,NWV»NWV^ 

Aggregating  2.844.78  acres,  more  or  less. 


Interested  parties  may  obtain  a 
complete  description  of  the  lands 
covered  in  the  Ucense  application  by 
contacting  Farrell-Cooper  Mining 
Company.  P.O.  Box  11050,  Fort  Smith. 
Arkansas  72917-1050,  or  the  Bureau  of 
Land  Management,  New  Mexico  State 
Office,  Mining  Unit.  P.O.  Box  27115. 
.Santa  Fe,  New  Mexico  87502-0115. 

Any  parties  electing  to  participate  in 
this  exploration  program  shall  notify  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management,  New  Mexico  State 
Office.  P.O.  Box  27115.  Santa  Fe,  New 
Mexico  87502-0115,  and  Fan«ll-Cooper 
Mining  Company,  P.O.  Box  11050,  Fort 
Smith.  Arkansas  72917-1050.  Such 
written  notice  must  include  a 
justification  for  wanting  to  participate 
and  any  recommended  changes  in  the 
exploration  plan  with  specific  reasons 
for  such  changes.  The  notice  must  be 
received  no  later  than  30-calendar  days 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  proposed  exploration  program  is 
for  the  purpose  of  determining  the 
quality  and  quantity  of  the  coal  in  the 
area  and  will  be  conducted  pursuant  to 
an  exploration  plan  to  be  approved  by 
the  Bureau  of  Land  Management.  A 
copy  of  the  exploration  plan  as 
submitted  by  Farrell-Cooper  Mining 
Company  may  be  examined  at  the 
Bureau  of  Land  Management,  New 
Mexico  State  Office,  1474  Rodeo  Road, 
Santa  Fe,  New  Mexico  87502-0115,  the 
Bureau  of  Land  Management,  Tulsa 
District  Office,  9522-H  E.  47th  Place, 
Tulsa,  Oklahoma  74145-7223.  or  the 
Bureau  of  Land  Management,  221  N. 
Service  Road,  Moore,  Oklahoma  73160- 
4946. 

Dated:  December  23, 1993. 
Gilbert  J.  Lucero, 
Acting  State  Director. 
IFR  Doc.  94-301  Filed  1-5-94;  8:45  ami 
BIUJNO  COOe  4310-n-M 


FOR 

Viola 

Office, 

CaUfon 

The 
exchan 
Trust 
1993. 


FUf  THER  INFORMATION  CONTACT: 
A  ndrade,  BLM.  Cahfomia  State 
>800  Cottage  Way,  Sacramento, 
ia  95825,  916-978-4820. 
Ignited  States  issued  four 
le  conveyance  documents  to  The 
Public  Land  on  December  20. 
plirsuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1 976  (43  U.S.C.  1716).  for  the 
followii  tg  described  lands: 

Mount  E  iablo  Meridian 


f(r 


T.  27  S. 


MCE., 


Portio  IS  of  sees.  13,  24.  and  28. 


T.  27  S.. 


Portio:  1  of  sec.  19. 


T.  28  S.. 


R.13E. 


Portio  IS  of  sees.  28,  32.  33,  34,  and  35. 


T.  29  S. 


R.  13  E., 


Portio  is  of  sees.  1,  2, 3. 4.  and  11. 


San  Bernardino 

T.  11  N., 


R.  11  E., 


Meridian 

R.  33  W. 
Portiohs  of  sees.  8  and  Q. 


The  1  mds  described  in  the 
conveyi  ince  documents  aggregate 
2,960.6  [  acres  in  San  Luis  Obispo 
County  A  specific  description  of  these 
lands  i!  contained  in  the  official  case 
file  wh:  ±  is  located  in  the  California 
State  Office. 

The  Mtalue  of  the  Federal  lands  was 
appraised  at  $869,187.  When 
appropi  iate,  the  non-Federal  land 
involve  1  in  this  exchange  vnll  be 
acquire  1  in  accordance  with  the 
procedi  ires  set  forth  in  the  Cooperative 
Land  E:  :change  Agreement  between  the 
Bureau  of  Land  Management  and  The 
Trust  fc  r  Public  Land  for  the  State  of 
Califon  ia.  dated  February  15. 1990. 

Dated:  December  29, 1993. 
Nancy  J,  Alex, 
Chief,  Lc  nds  Section. 
[FR  DocJ  94-296  Filed  l-S-94;  8:45  am] 
BftHNQ  cboe  4310-40-P 


[CA-940-«350-0i.  43334)1:  CACA  30080]       Openin  J  of  Land  In  a  Proposed 

Withdn  wal;  California 


Issuance  of  Land  Exchange 
Conveyance  Document:  California 

AGENCY:  Bureau  of  Land  Management, 

DOL 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  exchange 
is  to  acquire  non-Federal  lands  in  the 
Three  Rivers  area  with  important  scenic, 
riparian,  and  access  values.  This 
exchange  will  consolidate  the  Bureau 
lands  and  reduce  the  number  of 
scattered,  isolated  Bureau  tracts  that  are 
difficult  for  the  Bureau  to  manage.  The 
public  interest  will  be  well  served  upon 
completion  of  this  exchange. 


Interioi 
AcnoN: 


[CA-06(  -4350-06;  CACA  28950] 


AGENCYf  Bureau  of  Land  Management, 
Notice. 


SUMMAI Y:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
1,262.45  acres  of  public  land  to  protect 
the  Santa  Margarita  Ecological  Preserve 
expiresjon  January  17, 1994,  and  the 
land  wi  11  be  opened  to  mining.  It  has 
been  az  d  remains  open  to  mineral 
leasing 

EFFECT!  /E  DATE:  January  18, 1994. 

FOR  FUl  THER  INFORMATION  CONTACT:  John 

Beck,  E  LM  California  State  Office,  2800 


Cottage  Way,  rm  E-2845,  Sacramento, 
CA  95825,  (916)  978-4820. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  57  FR  2110, 
January  17, 1992,  which  segregated  the 
land  described  therein  for  up  to  2  years 
from  location  and  entry  under  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  from  mineral  leasing.  The 
2-year  segregation  expires  January  17. 
1994.  The  withdrawal  application  will 
continue  to  be  processed  unless  it  is 
canceled  or  denied.  The  land  is 
described  as  follows: 

San  Bernardino  Meridian 

T.  8  S..  R.  3  W.. 

See.  23.  SEV4SEV4; 

See.  24,  Lots  1,2,3,  S'/^SWV4; 

Sec.  25,  WViNEV4,  W'/j,  SEV4; 

Sec.  26,  E»/iNEV4.  NEV4NWV4.  NEV4SEV4; 

See.  33,  NWV4NE'/4,  S'/iNE'A,  SVzNWVt, 
N»/iSWV4,  NEV4SEV4. 
T.  9  S.,  R.  3  W., 

Sec.  3.  Lot  4. 

The  areas  described  aggregate 
approximately  1,262.45  acres  in  Riverside 
and  San  Diego  counties. 

At  10  a.m.  on  January  18. 1994,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  ^ghts  since  Congress  has 
provided  forsuch  determinations  in 
local  courts. 

Dated:  December  29, 1993. 
Duane  A.  Mard, 
Acting  Chief,  Lands  Section. 
[FR  Doc.  94-195  Filed  1-5-94;  8:45  am] 
BNJJNQ  cooe  4310-«e-P 

(CO-930-4214-10;  COC-56149] 

Proposed  Wtthdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

December  30, 1993. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  approximately  3,333  acres  of 
National  Forest  System  land  for  50  years 
to  protect  recreational  resources  and 
existing  and  planned  facilities  of  the 
Aspen  Highlands  Ski  Area.  This  notice 
closes  this  land  to  location  and  entry 
under  the  mining  laws  for  up  to  two 
years.  The  land  remains  open  to  mineral 
leasing. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  before 
April  6, 1994. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM.  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
December  21. 1993,  the  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2):  White  River  National  Forest. 

Sixth  Principal  Meridian 

T.  IDS.,  R85W., 
Sec.  IS,  SEV4SEV4; 
See.  22,  lots  1.  2.  3, 4.  and  5.  EV2SWV4,  and 

SEV4; 
Sec.  23,  lots  1.  2,  3, 6,  7. 8,  and  9; 
Sec.  26.  lots  3,  4,  5, 10.  and  11,  S\VV4^4WV4 

and  WV1SWV4; 
Sec.  27; 

Sec.  28,  EV.1EV2; 
Sec.  33,  E>/4  and  EVzWVz; 
Sec.  34; 
See.  35,  lot  10,  WViNW'A,  SEV4NWV4,  and 

SWV4. 
See.  T.  11  S.,  R.  85  W.. 
Sec.  2,  NV«iNV2NWV4; 
See.  3.  NViNV2NV2; 
See.  4,  NV2NViNEV4  and  N'/iNE'ANW'/i. 

The  area  described  aggregates 
approximately  3,333.34  acres  of 
National  Forest  System  land  in  Pitkin 
County.  (This  proposed  withdrawal 
excludes  any  lands  lying  within  the 
boundaries  of  the  Maroon  Bells — 
Snowmass  Wilderness  Area.) 

The  purpose  of  this  withdrawal  is  to 
protect  the  high  recreational  resource 
values  and  planned  recreational 
development  and  use  associated  with 
the  Aspen  Highlands  Ski  Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  or  to 
request  a  public  meeting,  may  present 
their  views  in  writing  to  the  Colorado 
State  Director.  If  the  authorized  officer 


determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  the  date.  During  this  period  the 
Forest  Service  will  continue  to  manage 
these  lands. 
Alexa  L.  Watson. 

Acting  Chief,  Branch  of  Realty  Prog^ms. 
[FR  Doc.  94-295  Filed  1-5-94;  8:45  ami 
BILUNQ  CODE  4310-JB-M 


Fish  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plans  for 
the  Key  Largo  Woodrat,  Key  Largo 
Cotton  Mouse,  Gulf  Sturgeon,  Two 
Hernando  County  Plants,  and  Four 
Apalachicola  Plants  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  four 
draft  recovery  plans  for  the  following 
species:  The  Key  Largo  woodrat 
[Neotoma  floridana  smalli)  and  cotton 
mouse  [Peromyscus  gossypinus 
allapaticola).  Gulf  sturgeon  [Acipenser 
oxyrinchus  desotoi]  two  Hernando 
County  plants  [Campanula  robinsiae, 
Justicia  cooleyi),  and  four  Apalachicola 
plants  [Euphorbia  telephioides, 
Macbridea  alba,  Pinguicula  ionantha, 
Scutellaria  floridana).  The  Key  Largo 
woodrat  and  Key  Largo  cotton  mouse 
are  restricted  to  the  north  half  of  Key 
Largo,  Monroe  County,  Florida.  The 
Gulf  sturgeon  occurs  in  most  major 
rivers  from  the  Mississippi  River  to  the 
Suwaimee  River,  and  marine  waters  of 
the  central  and  eastern  Gulf  of  Mexico 
and  Florida  Bay.  The  two  Hernando 
County  plants  occur  in  the  hilly 
countryside  north  of  Tampa.  The  four 
Apalachicola  plants  occur  in  the 
pinelands  and  wetlands  in  Liberty, 
Franklin,  Gulf,  and  Bay  Counties  in  the 
Florida  panhandle.  The  Service  solicits 
review  and  comment  from  the  public  on 
these  draft  plans. 

DATES:  Comments  on  the  draft  recovery 
plans  must  be  received  on  or  before 
March  7, 1994,  to  receive  consideration 
by  the  Service. 


ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plans  for  the  Key 
Largo  woodrat  and  cotton  mouse,  two 
Hernando  County  plants,  or  the  four 
Apalachicola  plants  may  obtain  a  copy 
by  contacting  David  J.  Wesley.  Field 
Supervisor.  Jacksonville  Field  Office. 
U.S.  Fish  and  Wildlife  Service.  6620 
Southpoint  Drive,  South,  suite  310, 
Jacksonville.  Florida  32216  (Telephone. 
904-232-2580,  FAX  904-232-2404). 
Persons  wishing  to  review  the  draft 
recovery  plan  for  the  Gulf  sturgeon  may 
obtain  a  copy  by  contacting  Ms.  Gail  A' 
Carmody,  Field  Supervisor.  U.S.  Fish 
and  Wildlife  Service,  1612  June  Avenue, 
Panama  City,  Florida  32244  (Telephone: 
904-768-0552,  FAX  904-763-2177). 
Written  comments  and  materials 
regarding  these  plans  should  be 
addressed  to  the  appropriate  above 
individual.  Comments  and  material 
received  are  available  upon  request  for 
public  inspection,  by  appointment,  and 
during  normal  business  hours  at  the 
above  addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  the  Key  Largo 
woodrat  and  cotton  mouse  recovery 
plan,  contact  Linda  Finger  at  the 
Jacksonville.  Florida,  address.  For 
information  on  the  two  Hernando 
County  Plants  and  the  four  Apalachicola 
plants  recovery  plan,  contact  David  L. 
Martin  at  the  Jacksonville,  Florida 
address.  For  information  on  the  Gulf 
sturgeon  recovery  plan,  contact  Loma 
Patrick  at  the  Panama  City,  Florida 
address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  selt-sustaining 
members  of  their  ecosystems  is  a 
primarj'  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  necessary  for  the  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et. 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice,  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 


plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  i.'.  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Key  Largo  woodrat  and  cotton 
mouse  were  listed  as  endangered 
species  ^n  August  31. 1984.  Both 
species  require  tropical  hardwood 
hammodc  forests  for  food  and  cover.  An 
estimated  6,500  woodrats  and  18,000 
cotton  mice  occur  on  2,100  acres  of 
forested  uplands.  Both  species 
originally  occurred  throughout  all  of  the 
hardwood  hammocks  of  Key  Largo,  but 
are  now  restricted  to  only  north  Key 
Largo,  representing  about  one-half  their 
original  distribution.  Primary  threats  to 
these  species  include  habitat 
destruction  and  fragmentation,  road 
mortality,  and  vulnerability  to 
catastrophic  events  such  as  storms  or 
fires.  Current  habitat  acquisition  by  both 
the  State  a.-d  Federal  governments  will 
provide  nearly  complete  public 
ownership  for  the  remaining  hardwood 
hammocks  on  north  Key  Lar^o.  Specific 
recovery  actions  include  additional 
habitat  purchase  and  protection  and  the 
future  reestablishment  of  both  species  to 
the  southern  portion  of  Key  Largo. 

The  Gulf  sturgeon,  a  subspecies  of  the 
Atlantic  sturgeon  Acipenser  oxyrinchus. 
was  listed  as  a  threatened  species  on 
September  30, 1991.  The  Gulf  sturgeon 
is  an  anadromous  fish  which  migrates 
from  salt  water  into  large  coastal  rivers 
to  spawn  and  spend  the  warmer 
months.  The  majority  of  its  hfe  is  spent 
in  fresh  water.  The  current  population 
levels'of  Gulf  sturgeon  in  rivers  other 
than  the  Suwannee  and  Apalachicola 
rivers  are  unknown,  but  are  thought  to 
be  reduced  from  historic  levels. 
Historically,  the  subspecies  occuned  in 
most  major  rivers  from  the  Mississippi 
River  to  tha  Suwannee  River,  and 
marine  waters  of  the  central  and  eastern 
Gulf  of  Mexico  to  Florida  Bay.  Major 
factors  in  the  decline  of  the  Gulf 
sturgeon  include  barriers  (dams)  to 
historical  spawning  habitats,  habitat 
loss,  water  quality  degradation,  and 
overfishing. 

The  recovery  plan  for  the  Gulf 
sturgeon  was  prepared  by  a  Recovery 
Team  containing  members  from  the 
States  of  Louisiana,  Mississippi, 
Alabama,  and  Florida,  the  Gulf  States 
Marine  Fisheries  Commission,  the 
National  Marine  Fisheries  Service,  the 
National  Biological  Survey,  university 
researchers,  commercial  fishing 
interests,  conservation  organizations; 
and  the  Service.  The  draft  plan 
currently  available  for  public  comment 


resulted  from  a  technical  review  during 
the  sum  ner  of  1992.  Major  recovery 
actions  :  nclude  identifying  and 
restorin; ;  essential  habitats  of  the  Gulf 
sturgeoi .  Initial  restoration  efforts  will 
focus  on  riverine  habitats.  Another 
recover]  action  includes  reducing 
incidentbl  catch  of  the  fish  by 
commercial  fishermen.  The  ultimate 
recovers  goal  for  the  Gulf  sturgeon  is  to 
establisi  population  levels  that  would 
allow  de  listing  of  the  fish  in  selected 
river  sya  tems.  After  delisting,  the  goal  is 
to  establ  sh  populations  that  could 
support  :ommercial  fishing  in  those 
selected  river  systems. 

The  tv  'o  Hernando  County  plants 
Campanula  robinsiae  (Brooksville 
bellflower)  and  Justicia  cooleyi 
(Cooley*  i  water-willow)  were  listed  as 
endange  red  species  on  August  28,  1989. 
Brooksv  He  bellflower  inhabits  wet 
"prairie!  "  and  lake  margins  in  the  hill 
country  3f  Hernando  County.  Cooley's 
water-w  How  primarily  inhabits 
hardwoc  d  forests,  but  appears  to  persist 
or  thrive  in  clearings,  pastures,  and 
roadsides.  Its  distribution  appears  to  be 
primarily  in  the  hills  of  Hernando 
County,  )ut  it  is  also  known  from 
Sumter  County,  near  Mascotte.  The  draft 
recovery  plan  emphasizes  better 
informaaon  on  the  life  history  of  the 
bellflower,  an  annual  that  grows  in  late 
winter  and  is  often  under  water.  For 
Cooley'sjwater-willow,  immediate 
efforts  ai  e  needed  to  control  the  spread 
of  alien  pest  vines,  especially  air-potato 
(a  tropicfcl  yam  that  produces  tubers  on 
its  vines  and  skunkvine  (an  Asian  vine 
that  can  ;over  the  ground  in  a  forest, 
and  whc  se  leaves  have  a  fecal  odor 
when  br  ised).  Recovery  efforts  for  these 
plants  will  begin  on  land  owned  by 
Federal  ^d  State  agencies. 

Three  Apalachicola  plants  were  listed 
as  threatened  species  on  May  8, 1992: 
Euphortiia  telephioides  (Telephus 
spurge),  ^acbridea  alba  (white  birds-in- 
a-nest),  and  Scutellaria  floridana 
(Florida  skullcap).  The  fourth  species, 
Pinguici  la  ionantha  (Godfi«y's 
butterw(  rt)  was  listed  as  a  threatened 
species  (jn  July  12, 1993.  These  four 
plants  overlap  in  their  distributions  and 
habitats  n  the  low-lying  outer  Coastal 
Plain  nei  x  the  Apalachicola  River, 
roughly  rom  the  southwestern  portion 
of  Apala  :hicola  National  Forest  west  to 
Panama  lity.  Telephus  spurge  occupies 
low  sane  ridges.  White  birds-in-a-nest 
and  Flor  da  skullcap  occur  in  grassy 
pinelanos  and  savannahs:  Godfrey's 
butterwc^  occiirs  in  savannahs,  bogs, 
and  seasonal  ponds.  Three  of  the  four 
species  occur  in  Apalachicola  National 
Forest,  vjhere  ongoing  management, 
especial  y  prescribed  burning,  is  needed 
to  ensun  that  they  are  seoire.  Telephus 


spurge,  which  does  not  ocoir  on  public 
land,  and  the  other  species  outside  of 
Apalachicola  National  Forest  are 
threatened  by  habitat  degradation  due  to 
lack  of  prescribed  fire  and  by  forestry 
practices,  including  planting  practices. 
The  recovery  plan  calls  for  ensuring  that 
habitat  for  the  three  plants  is 
appropriately  managed  in  the  National 
Forest  and,  to  the  extent  feasible, 
privately-owned  habitat  be  protected 
through  conservation  easements  or 
purchase  by  public  conservation 
agencies. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  four  recovery  plans  described. 
All  comments  received  by  the  date 
specified  will  be  considered  prior  to  the 
approval  of  the  plans. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  use.  1533(f). 

Dated:  December  22, 1993. 
David  J.  Wesley, 
Field  Supervisor. 

[FR  Doc.  94-187  Filed  1-5-94;  8:45  am] 
MLUNO  COOC  4nO-fi»-M 


Geological  Survey 

Federal  Geographic  Data  Committee 
(FQOC);  Open  Meeting  on  Creating  a 
Geospatial  Data  Framework  for  ttte 
National  Spatial  Data  Infrastructure 
(NSDI) 

AGENCY:  Geological  Survey.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Federal  Geographic  Data 
Committee  has  organized  a  Framework 
Working  Group  to  gather  information  for 
and  create  the  structure  for  a  national 
geospatial  data  framework  for  the 
National  Spatial  Data  Infrastructure.  The 
purpose  of  the  meeting  is  to  receive 
public  comments  on  different 
perspectives  on  the  framework,  and  the 
need  for  and  approaches  to  providing 
elevation  and  cadastral  data  to  the 
framework. 

DATES:  January  18, 1994,  9  a.m.  to  5:30 
p.m.  Mountain  Standard  Time. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Fifth  Floor  Conference  Room,  State 
Office  Building.  400  North  State  Street, 
Salt  Lake  City,  Utah.  This  is  the  only 
meeting  that  will  be  held  in  Salt  Lake 
aty. 

FOR  FURTHER  INfHMMATKM  CONTACT: 
Persons  planning  to  attend  or  to  make 
a  presentation  at  the  meeting  should 
notify  Dennis  Goreham,  Manager,  Utah 
Automated  Geographic  Reterence 
Center.  5130  State  Office  Building.  Salt 


Lake  City.  Utah  84114,  telephone  (801) 
538-3163;  facsimile  (801)  538-3622, 
SUPPLEMENTARY  INFORMATION: 
Admittance  will  be  limited  to  the 
seating^available.  Persons  planning  to 
attend  the  meeting  should  contact  Mr. 
Goreham  as  described  above. 

As  part  of  this  e^ort  the  working 
group  will  hold  open  meetings  to 
receive  input  from  any  interested 
parties.  The  public  is  invited  to  prepare 
a  presentation  on  any  of  the  topics  listed 
in  the  Summary  section  of  this  notice. 
Presentations  should  be  limited  to  15 
minutes.  (Presentations  may  be  limited 
to  a  shorter  time  if  necessary  so  that  all 
may  be  heard.)  An  overhead  projector 
and  slide  projector  will  be  supplied. 
The  working  group  will  also  accept 
written  comments,  which  should  be 
received  by  Mr.  Goreham  before  January 
18, 1994. 

This  meeting  is  part  of  a  series  on 
developing  a  geospatial  data  framework 
for  the  National  Spatial  Data 
Infrastructure.  The  framework  will 
provide  a  minimum  set  of  geographic 
data  that  is  useful  to  a  maximum 
number  of  users  within  any  geographic 
area  or  nationwide.  Framework  data 
will  be  produced  to  known  standards  in 
the  fastest  time  frame  possible  and  for 
the  most  reasonable  cost.  Creation  of 
such  a  geospatial  data  framework  will 
eliminate  much  of  the  redundancy  in 
data  capture  by  making  available  a  basic 
set  of  geospatial  data  to  which  other 
data  can  be  related.  The  framework  data 
would  be  of  recognized  quality  and 
would  be  available  in  "standard" 
formats.  The  geospatial  data  framework 
also  will  provide  a  means  to  integrate 
data  from  numerous  collection  activities 
in  various  agencies  and  will  encourage 
data  sharing  among  different 
disciplines.  The  components  of  the 
framework  will  likely  include  digital 
ortho  imagery,  geographic  and  cadastral 
reference  systems,  elevation,  and  spatial 
representations  of  transportation, 
hydrography,  and  administrative  and 
political  units.  This  meeting  will 
address  elevation  and  cadastral  data; 
subsequent  meeting  will  address  the 
other  themes. 

The  Framework  Working  Group 
consists  of  representatives  of  Federal, 
State,  regional,  and  local  government 
agencies  engaged  in  the  collection, 
maintenance,  and  development  of 
geospatial  data.  The  working  group  will 
define  the  components,  identify  the 
standards  for  the  initial  collection  and 
maintenance,  recommend  a  time  frame 
for  production  and  maintenance,  and 
develop  a  plan  for  funding  a  framework 
of  geospatial  data  as  the  foundation  for 
the  NSDI. 


Dated:  December  29, 1993. 
AUen  H.  Watkini,  ^ 

Qiief,  National  Mapping  Division. 
[FR  Doc.  94-206  Filed  1-5-94;  8:45  am) 

BILUNC  CODE  4310-41-M 


National  Parit  Service 

Willow  Beach  Development  Concept 
Plan  Amendment;  Lake  IMead  National 
Recreation  Area,  Arizona  and  Nevada; 
Public  Meetings  and  Extension  of 
Comment  Deadline 

SUMMARY:  The  National  Park  Service  is 
extending  the  public  comment  period 
for  the  Willow  Beach  Development 
Concept  Plan  Amendment,  Lake  Mead 
National  Recreation  Area,  to  February  4, 
1994.  The  availability  of  this  document 
was  announced  in  the  November  5, 
1993,  Federal  Register  (58  FR  59065). 
Also.  pubHc  meetings  and  informational 
sessions,  previously  scheduled  for 
November  1993  will  now  be  held  in 
January  1994  at  the  following  locations 
and  on  the  specified  times  and  dates: 

Boulder  City,  Nevada 

January  11 — Open  house  1-4  p.m.  at 
Park  Headquarters,  601  Nevada 
Highway,  Boulder  City. 

Kingman,  Arizona 

January  12 — Open  house  1-4  p.m.  and 
a  public  meeting  7-10  p.m.  at  the 
Holiday  Inn,  3100  East  Andy  Devine 
(Highway  66).  Exit  S3  off  Interstate  40. 

Las  Vegas,  Nevada 

January  13 — Open  house  1-4  p.m.  and 
a  public  meeting  7-10  p.m.  at 
Cashman  Field,  850  North  Las  Vegas 
Blvd.,  just  north  of  U.S.  Highway  93/ 
95. 

Ontario,  California 

January  14 — Open  house  1-4  p.m.  and 
a  public  meeting  7-10  p.m.  at  the 
Holiday  Inn.  1801  East  G  Street, 
Vineyard  Exit  (Ontario  Airport)  off 
Interstate  10. 

For  additional  information,  please 
contact  the  Superintendent,  Lake  Mead 
National  Recreation  Area,  601  Nevada 
Highway,  Boulder  City.  NV  89005, 
telephone  number  (702)  293-8947. 

Dated:  December  8, 1993. 
Lou  Albert, 

Acting  Regional  Director.  Western  Region. 
[FR  Doc.  94-274  Filed  1-5-94;  8:45  am] 

BILUNO  COOC  4110-T0-# 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

PuUic  Administration  Assistance 
Prdgram  In  Central  and  Eastern 
Europe  (RFP:  OP/A/EE-94-P-003  Due 
02A2a/94)  POC  Contact  Point:  Dana 
Doo-Sogholan,  Contract  Specialist, 
703/87&-1995,  Contracting  Officer, 
Diane  M.  Howard 

The  following  notice  appeared  in  the 
Commerce  Business  Daily  on  Monday, 
December  20, 1993: 

This  notice  is  a  reissuance  of  a  notice 
published  on  12/7/93  and  is  for  the 
same  RFP.  Any  requests  for  this  RFP 
that  have  already  been  submitted  in 
response  to  the  earlier  notice  will  be 
honored,  and  a  new  request  is  not 
necessary. 

The  U.S.  Agency  for  International 
Development  (USAID)  is  soliciting 
proposals  for  up  to  two  contracts  to 
provide  public  admmistration  services 
throughout  Central  and  Eastern  Europe. 
Activities  under  the  contract(s]  will  be 
focused  primarily  in  Romania,  Slovakia, 
the  Czech  Republic,  Albania,  Estonia, 
Latvia,  Lithuania,  and  possibly  the 
republics  of  the  former  Yugoslavia,  and 
secondarily,  in  Bulgaria,  Hungary,  and 
Poland. 

Each  contract  term  is  expected  to  be 
for  two  years,  with  the  option  to  extend 
the  contract(s)  for  50%  of  the  level  of 
effort  in  the  2-year  base  period.  The 
contract(s)  will  be  based  on  a  level-of- 
effort.  and  contract  resources  will  be 
accessed  through  individual  Technical 
Service  Orders  (TSOs).  In  addition,  the 
contract(s)  will  provide  a  set  amount  of 
funds  for  equipment  and  U.S.-based 
training  for  which  the  Contractor  will  be 
logistically  responsible.  Contractor(s) 
shall  furnish  qualified  personnel  to 
provide  technical  assistance  and 
training  in  the  field  of  public 
administration  in,  but  not  limited  to,  the 
following  categories  of  activity:  public 
management  training,  personnel 
systems,  organizational  management, 
budgeting  systems,  regulatory  systems, 
transparency  of  process,  accountability, 
decentralization,  intergovernmental 
finance,  local  self-governments, 
procurement,  and  future  public 
administrators. 

Given  the  scope  of  activities,  USAID 
encourages  proposals  from  consortia  or 
organizations  joining  together  under  one 
proposal.  All  responsible  sources  may 
submit  a  proposal  to  be  considered  by 
USAID.  Proposals  will  be  evaluated  in 
accordance  with  the  selection  criteria 
stated  in  the  RFP,  with  award(s)  based 
on  the  proposal(s)  that  are  most 
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advantageous  to  the  Government,  cost 
and  other  factors  considered.  To  help 
identify  potential  subcontractors,  the 
RFP  will  contain  an  attachment  listing 
all  organizations  who  requested  the  RFP 
up  to  the  time  the  RFP  goes  to  print.  By 
providing  a  list,  USAID  does  not 
endorse  any  of  the  listed  organizations 
as  being  capable  of  carrying  out  the 
activity,  nor  does  USAID  verify  the 
claimed  status  of  the  organizations 
known  to  USAID  prior  to  the  issuance 
of  the  RFP.  All  requestors  are 
encouraged  to  state  in  their  requests  for 
the  RFP  whether  their  organization  is  a 
small  business  or  a  disadvantaged 
enterprise.  USAID  promotes 
participation  of  small  business  concerns 
>  nd  disadvantaged  enterprises  (hrms 
I  vraed  by  minorities  or  women, 
1  .storically  black  colleges  and 
1  diversities,  college  and  imiversities 
\  'ith  more  than  40  percent  Hispanic 
American  students,  and  private 
vcluntary  organizations  controlled  by 
minorities  or  women)  as  contractors  or 
subcontractors.  Accordingly,  the  prime 
contractorfs)  will  make  reasonable 
efforts  to  identify  the  use  of  such 
groups.  All  other  selection  criteria  being 
equal,  the  participation  of  such  groups 
may  be  a  determining  factor  for 
selection. 

Only  one  request  for  the  RFP  per 
organization  will  be  honored.  The  RFP 
will  be  available  approximately  15  days 
after  issuance  of  this  notice.  Interested 
parties  may  obtain  a  copy  of  the  RFP  by 
submitting  a  written  request,  dting  RFP 
number  OP/A/EE-94-P-003,  with  one 
self-addressed  mailing  label  to  Dana 
Doo-Soghoian,  U.S.  Agency  for 
International  Development,  Office  of 
Procurement,  M/OP/A/EE,  room  1566, 
SA-14.  Washington,  DC  20523-1426. 
Only  written  requests  will  be  honored. 
Parties  interested  in  obtaining  a  copy  of 
the  RFP  after  its  issuance  may  request 
a  copy  in  person  by  presenting  a  written 
request  with  the  organization  mailing 
address  to  the  15th  Floor  Receptionist, 
1100  Wilson  Blvd..  Arlington,  VA 
22209.  To  expedite  receipt  of  the  RFP, 
organization  requesting  the  RFP  may 
provide  a  self-addressed  envelope 
already  prepared  for  mailing  writh  either 
their  Federal  Express  or  Express  Mail 
account  number.  If  an  envelope  already 
prepared  for  mailing  is  not  provided  by 
the  requestor,  the  RFP  will  be  mailed 
through  the  regular  U.S.  Postal  Service. 
Telephonic  requests  will  not  be 
honored.  Requests  for  the  RFP  that  are 
received  one  week  or  less  before  the 
RFP  closing  date  will  be  filled  subject  to 
the  availabihty  of  copies.  (0350) 


Dated:  December  22, 1993. 
Susan  Ko^inski, 

Project  Officer,  ENI/EUR/DR/DPI. 

[FR  Doc.  34-292  Filed  1-5-94;  8:45  am] 

MLUNC  COI  C  6116-01-41 


INTERST  ATE  COMMERCE 
COMMIS  ilON 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 

Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proce0dings  listed  below.  Dates 
environn  ental  assessments  are  available 
are  listed  below  for  each  individual 
proceedii  ig. 

To  obti  in  copies  of  these 
enviromr  ental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Johnnie 
Davis,  Inl  erstate  Commerce 
Commiss  on,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  2042; ,  (202)  927-6212  or  (202)  927- 
6245. 

Conuni  nts  on  the  following 
assessment  are  due  15  days  after  the 
date  of  aVailabiUty: 

AB-ie- (Sub-No.  1131X). 
Consolidt  ted  Rail  Corp. — Abandonment 
Exemptio  i — In  Mahoning  County,  OH. 
EA  availa  ale  12/10/93. 

AB-16;   (Sub-No.  1122X). 
Consohdi  ited  Rail  Corp.— Abandonment 
Exemptio  a — ^In  Henry  and  Madison 
Counties,  IN.  EA  available  12/23/93. 

AB-83  Sub-No.  12X),  Maine  Central 
Railroad  i  x>. — Abandonment 
Exemptic  a — In  Coos  and  Carroll 
Counties,  NH.  EA  available  12/21/93. 

Commf  nts  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

None. 
Sidney  L. :  itrickland, 

Secretary. 

[FR  Doc.  9  \-289  Filed  1-5-94;  8:45  am] 

BIUJNQ  COC  E  TOSS-ei-F 


[Finance  Docket  No.  32423] 

Twin  CItiis  &  Western  Railroad 
Compan4— Acquisition  of  Trackage 
Rights— I  luriington  Northern  Railroad 
Co.;  Ex«f  iptfon 

The  Bi^lington  Northern  Railroad 
Company  (EN)  has  agreed  to  grant 
overhead  trackage  rights  to  Twin  Cities 
&  Wester^  Raihoad  Company  (TCW) 
extending  from  MP-13.27  at  Lyndale 
Junction  fo  MP-9.5  (East  leg  of  Wye) 
and  MP-10.08  (West  leg  of  Wye)  at 
Minneapolis  Junction  in  Minneapolis, 
MN,  from  MP-11.6.  the  former 


Shoreham  Yard  switch  in  Minneapolis, 
to  MP-429.7  in  St.  Paul.  MN.  The 
trackage  rights  were  to  become  eHiactive 
on  or  after  January  1. 1994. 

The  principal  purpose  of  the  trackage 
rights  is  to  provide  TCW  with  an 
alternative  route  to  Soo  Line  Railroad 
Company's  (Soo)  St.  Paul  Yard.  This 
notice  is  related  to  a  notice  filed  in 
Finance  Docket  No.  32424.  Twin  Qtjes 
&■  Western  Railroad  Company — 
Acquisition  of  Trackage  Rights — 
Chicago  and  North  Western 
Transportation  Company,  in  which 
CNW  is  granting  TCW  overhead 
trackage  rights  from  its  connection  with 
Soo's  Merriam  Park  line  in  St.  Louis 
Park  to  Lyndale  Junction. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Charles  H.  Clay,  Head,  Hempel, 
Seifert  &  Vender  Weide,  One  Financial 
Plaza,  suite  2110. 120  South  Sixth 
Street,  Minneapolis,  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co. — 
Trackage  Rights— BN,  354  I.C.G  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate,  360 1.C.C 
653  (1980). 

Decided:  December  28, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  )r.. 
Secretary. 
[FR  Doc.  94-286  Filed  1-5-94;  8:45  am] 

BILUNG  CODE  703S-01-P 


[Finance  Docket  No.  32424] 

Twin  CHtes  ft  Wastem  Railroad  Co.; 
Acquisition  of  Trackaga  Rights— 
Chicago  atHl  North  Western 
Transportation  Co.;  Notice  of 
Exemption 

The  Chicago  and  North  Western 
Transportation  Company  (CNW)  has 
agreed  to  grant  overiieaa  trackage  rights 
to  Twin  Cities  &  Western  Railroad 
Company  (TCW)  between  the 
connection  with  the  Soo  Line  Raihoad 
Company  (Soo)  at  MP-16.2,  St.  Louis 
Paric  and  the  CNW  connection  with 
Burlington  Northern  Railroad  Company 
(BN)  at  MP-13.7  in  Minneapohs.  MN. 
The  trackage  rights  were  to  become 
effective  on  or  after  January  1. 1994. 
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The  purpose  of  the  trackage  rights  is 
to  provide  TCW  with  an  alternative 
route  to  Soo's  St.  Paul  Yard.  This  notice 
is  related  to  a  notice  filed  in  Finance 
Docket  No.  32423,  Twin  Cities  &■ 
Western  Railroad  Company — 
Acquisition  of  Trackage  Rights — 
Burlington  Northern  Railroad  Company, 
in  which  BN  is  granting  TCW,  overhead 
trackage  rights  over  its  line  extending 
from  Lyndale  Junction  in  Minneapolis/ 
St  Paul. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d}  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  ser\'ed 
on:  Charles  H.  Clay,  Head.  Hempel, 
Seifert  &  Vander  \Veide.  One  Financial 
Plaza,  suite  2110, 120  South  Sixth 
Street,  Minneapolis,  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co.— 
Trackage  Rights— BN,  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate,  360  I.C.C. 
653  (1980). 

Decided:  December  28, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland, 
Secretary. 

[FR  Doc.  94-288  Filed  1-5-94;  8:45  am] 
BILUNO  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  92-56] 

Abel  J.  Sands,  M.O.;  Denial  of 
Application 

On  May  14,  1992.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Abel  J.  Sands,  M.D. 
(Respondent)  of  316  South  Midwest 
Boulevard,  Midwest  City,  Oklahoma 
73110.  The  Order  to  Show  Cause,  which 
proposed  to  deny  Respondent's 
application  for  registration  pursuant  to 
21  U.S.C.  823(0,  alleged  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 
The  Order  to  Show  Cause  alleged  that 
Respondent  issued  prescriptions  for 
controlled  substances  to  undercover 
agents  of  the  Oklahoma  State  Bureau  of 
Narcotics  and  Dangerous  Drugs  (OBN) 


for  other  than  legitimate  medical 
purposes;  that  OBN  took  action  against 
Respondent's  state  license  to  handle 
controlled  substances;  and  that 
Respondent  foiled  to  keep  complete  and 
accurate  records  of  this  purchasing  and 
dispensing  of  controlled  substances. 

Respondent,  through  counsel, 
requested  a  hearing  and  the  matter  was 
placed  on  the  docket  of  Administrative 
Law  Judge  Mary  Ellen  Bittner. 
Following  prehearing  procedures,  a 
hearing  was  held  in  Oklahoma  City. 
Oklahoma,  on  December  15.  1992.  On 
September  8, 1993,  the  administrative 
law  judge  issued  her  findings  of  fact, 
conclusions  of  law  and  recommended 
ruling.  On  September  30.  1993, 
Respondent  filed  exceptions  to  the 
recommended  ruling  of  the 
administrative  law  judge.  On  October 
12, 1993,  the  administrative  law  judge 
transmitted  the  record  in  this 
proceeding  to  the  Administrator.  Having 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  the 
Acting  Administrator  hereby  issues  his 
final  order  in  this  matter  based  upon  the 
findings  of  fact  and  conclusions  of  law 
set  forth  below. 

It  was  proven  at  the  hearing  that  on 
numerous  occasions,  Respondent  wrote 
prescriptions  to  undercover  agents  in 
the  absence  of  a  legitimate  medical 
purpose.  OBN  first  became  aware  of 
Respondent's  prescribing  practices  after 
Respondent's  name  arose  in  the  course 
of  an  investigation  into  the  street 
purchase  of  cocaine,  a  Schedule  II 
controlled  substance,  Valium  and 
Xanax,  both  Schedule  IV  controlled 
substances.  OBN  agents  posed  as 
patients  and  visited  Respondent's  office 
in  an  attempt  to  obtain  prescriptions  for 
controlled  substances  without  legitimate 
medical  reason.  The  OBN  agents 
conducted  a  total  of  seven  successful 
undercover  operations  at  Respondent's 
office  between  December  1988  and 
April  1989.  On  each  occasion,  the  OBN 
agents  were  able  to  obtain  prescriptions 
for  Xanax  without  legitimate  medical 
purpose.  All  of  these  undercover 
operations  were  taped  and  transcribed. 

On  the  first  undercover  visit  on 
December  14, 1988,  the  undercover 
agent  told  Respondent  that  a  friend  from 
whom  he  had  been  purchasing  Xanax 
advised  him  that  he  could  obtain  a 
prescription  for  Respondent.  The  agent 
told  Respondent  that  the  Xanax  made 
him  "feel  good."  After  initially  refusing 
to  provide  the  prescription.  Respondent 
informed  the  agent  that  he  would  make 
a  patient  chart  for  him,  the  charge  for 
which  would  be  $25.00.  Respondent 
proceeded  to  perform  a  cursory 
examination  of  the  agent,  which 
included  taking  >iis  weight  and  blood 


pressure.  The  agent  told  Respondent 
that  he  needed  Xanax  to  "function"  at 
work  after  he  used  cocaine.  Respondent 
ultimately  provided  the  agent  with  a 
prescription  for  60  Xanax,  stating  that 
writing  for  100  would  get  him 
(Respondent)  in  "trouble." 

OBN  agents  conducted  similar 
undercover  operations  on  six  other 
occasions  and  obtained  prescriptions  for 
Xanax  each  time.  The  lead  agent 
testified,  and  the  transcnpts  provided 
corroboration,  that  he  never  complained 
of  any  medical  problem  which 
warranted  the  use  of  Xanax.  The 
administrative  law  judge  determined 
that  Respondent  did  not  establish  a 
physician-patient  relationship  with  the 
OBN  agents  and  concluded  that  none  of 
the  prescriptions  at  issue  was  for  a 
ledtimate  medical  purpose. 

The  administrative  law  judge  further 
noted  that  Respondent's  taped 
comments  to  the  OBN  agents 
demonstrated  that  he  was  aware  of  the 
illegitimacy  of  the  prescriptions  and 
was  concerned  that  his  conduct  would 
become  known  to  law  enforcement.  As 
a  result,  the  administrative  law  judge 
concluded  that  Respondent's  contention 
that  he  issued  the  prescriptions 
.  pursuant  to  a  valid  physician-patient 
relationship  was  disingenuous  and  did 
not  "bode  well  for  the  proposition  that 
[Respondent]  is  likely  in  the  future  to 
accept  and  discharge  the  responsibilities 
of  a  DEA  registrant." 

Also  proven  at  the  administrative 
hearing  was  the  fact  that  Respondent, 
after  surrendering  his  DEA  Certificate  of 
Registration  and  after  his  state 
controlled  substance  license  had  been 
suspended,  was  found  to  be  in 
possession  of  controlled  substances.  On 
January  29,  1990.  OBN  agents  and  DEA 
Diversion  Investigators  delivered  to 
Respondent  an  "imminent  danger 
letter"  from  OBN,  which  suspended 
Respondent's  state  controlled  substance 
registration.  The  same  day.  Respondent 
signed  a  DEA  Form  104,  voluntarily 
surrendering  his  DEA  Certificate  of 
Registration.  An  investigation  by 
Medical  Board  investigators  revealed 
that  on  June  4,  1990,  Respondent  was  in 
possession  of  Equagesic  and  Halcion, 
both  controlled  substances. 

The  Medical  Board  investigation  also 
revealed  that  Respondent  had  failed  to 
keep  accurate  records  of  his  purchase 
and  dispensing  of  controlled  substances. 
After  a  Medical  Board  hearing  was 
scheduled,  but  before  the  hearing  date, 
the  Medical  Board  proposed  and 
Respondent  accepted  a  five  year 
probation  period  during  which 
Respondent  was  prohibited  from 
prescribing,  administering  or  dispensing 
any  Schedule  II  or  m  controlled 
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substances.  On  April  16. 1991.  OBN 
granted  Respondent  a  state  controlled 
substance  registration  limited  to 
Schedules  IV  and  V  for  the  period  of  his 
Medical  Board  probation. 

The  Acting  Administrator  also  finds 
that  on  November  15, 1989,  Respondent 
was  indicted  in  the  United  States 
District  Court  for  the  Western  District  of 
Oklahoma  on  seven  counts  of  violating 
21  U.S.C.  842(a)(1).  This  indictment  was 
based  on  Respondent's  writing  of 
prescriptions  to  the  imdercover  OBN 
agents.  Respondent  was  acquitted  of  all 
charges  on  February  22, 1990.  following 
a  jury  trial. 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4).  the  Administrator  may  revoke 
a  DEA  Certificate  of  Registration  or  deny 
an  application  for  registration  if  he 
determines  that  the  registration  would 
be  inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered:  (1)  The 
recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority;  (2)  the 
applicant's  experience  in  dispensing,  or 
conducting  research  with  respect  to 
controlled  substances;  (3)  the 
applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances;  (4)  compliance 
with  applicable  State,  Federal  or  local 
laws  relating  to  controlled  substances; 
and,  (5)  such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

The  Administrator  may  rely  on  any 
one  or  any  combination  of  these  factors 
when  determining  whether  an 
appUcation  should  be  denied  or  a 
registration  revoked.  See  Neveille  H. 
Williams,  D.D.S.,  51  FR  17556  (1986); 
Anne  L.  Hendricks.  M.D.,  51  FR  41030 
(1986).  The  administrative  law  judge 
correctly  found  that  all  these  factors, 
with  the  exception  of  21  U.S.C. 
823(f)(3),  were  relevant  to  a 
determination  of  whether  Respondent's 
registration  would  be  in  the  public 
interest. 

Two  Oklahoma  authorities  which 
exercise  control  over  the  licensing  of 
physicians,  OBN,  which  issues 
controlled  substances  registrations,  and 
the  Oklahoma  Medical  Board  (Medical 
Board),  which  issues  medical  licenses, 
have  taken  action  against  Respondent. 
With  respect  to  Respondent's 
experience  with  dispensing  controlled 
substances,  the  OBN  investigation 
clearly  demonstrates  that  Respondent 
cannot  be  trusted  to  fulfill  his 
responsibilities  as  a  DEA  registrant.  This 
conduct,  combined  with  his 
recordkeeping  violations  as  discovered 
by  the  Medical  Board,  indicates  that 
Respondent  has  not  complied  with 


Federal  and  State  regulations  relating  to 
controlled  substances. 

Finally,  Respondent's  cavalier 

when  issuing  prescriptions,  as 
teed  by  comments  made  during 
[dercover  operations,  is  disturbing. 
Administrative  law  judge 
tly  noted,  the  transcripts  clearly 
te  that  Respondent  was  aware  of 
jahty  of  his  actions. 
Respondent's  knowledge  of  the  illicit 
natur^  of  his  conduct  demonstrates  that 
Respciident  cannot  fulfill  the  significant 
respoBsibilities  which  come  with  a  DEA 
registration.  Additionally,  it  is  further 
evideace  that  the  public  health  and 
safetyjwould  be  comprised  were 
Respondent  given  the  opportunity  to 
return  to  his  prior  conduct.  After 
consi<|ering  these  elements,  the 
administrative  law  judge  concluded  that 
Respondent's  registration  would  not  be 
in  the  public  interest  and  recommended 
that  Respondent's  application  be 
denieil. 

On  September  30. 1993,  Respondent 
filed  sxceptions  to  the  administrative 
law  judge's  recommended  decision.  In 
these  Exceptions.  Respondent  took  issue 
with  the  administrative  law  judge's 
reliance  on  the  testimony  of  the  OBN 
agent  md  the  transcripts  of  the 
under  :over  operations.  Respondent 
maint^ned  that  the  agent's  credibility 
was  damaged  given  the  discrepancies 
between  his  testimony  before  the  grand 
jury  a]  id  his  testimony  during  the 
criminal  trial.  The  Acting  Administrator 
finds,  however,  that  the  administrative 
law  judge  carefiiUy  considered  these 
issues  and  concluded  that  the  alleged 
incon  istencies  in  testimonies  did  not 
affect  ihe  administrative  hearing.  The 
inconiistencies  were  adequately 
explained  by  the  agent  at  the 
administrative  hearing.  Furthermore,  as 
the  anninistrative  law  judge  correctly 
noted}  some  of  the  agent's  statements 
whicH  Respondent  insisted  were 
contradictory  were  not  necessarily 
inconsistent.  Finally,  and  perhaps  most 
imponantly,  the  transcripts  of  the 
undercover  operations,  the  accxiracy  of 
whicl^  was  not  challenged  by 
Respondent,  speak  for  themselves. 

Respondent  asserts  that  the 
administrative  law  judge  did  not  base 
her  opinion  on  all  the  evidence 
presei^ted,  and  instead  reUed 
exclusively  on  the  transcripts  of  the 
undercover  operations.  This  contention, 
however,  is  not  supported  by  the 
detailed  opinion  and  recommended 
rulina  prepared  by  the  administrative 
law  ji;  dge.  The  Acting  Administrator 
finds  hat  the  administrative  law  judge 
prope  ly  weighed  the  evidence 
presented  by  both  the  Government  and 
Respondent. 


The  Acting  Administrator  agrees  with 
the  administrative  law  judge  that,  after 
considering  the  applicable  factors 
pursuant  to  21  U.S.C.  823(f), 
Respondent's  registration  would  not  be 
in  the  public  interest  and  adopts  her 
recommended  decision  in  its  entirety. 
Accordingly,  the  Acting  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  "21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  Abel  J.  Sands'  application  for 
registration  be,  and  it  hereby  is,  denied. 
This  order  is  effective  January  6, 1994. 

Dated:  Deceinl>er  28. 1993. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
(PR  Doc.  94-235  Filed  1-5-94;  8:45  ami 

WLUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker* 
Management  Relations;  Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Comn^ission  on  the 
Future  of  Worker-Majiagement  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92-463.  Pursuant  to 
section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below. 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Wednesday,  January  19, 1994 
fi'om  10  a.m.  to  4:30  p.m.  in  room  N- 
3437  A-D,  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW., 
Washington,  DC. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

The  meeting  will  be  devoted  to  the 
statutory  and  legal  framework 
respecting  employee  participation  plans 
of  various  forms  treating  a  variety  of 
workplace  issues.  It  will  consider  what, 
if  any.  changes  in  this  framework  are 
required  to  encourage  workplace 
productivity  through  labor-management 
cooperation  and  employee  participation. 

The  meeting  will  be  organized  around 
two  panels,  one  in  the  morning  and  one 
in  the  afternoon.  The  morning  panel 
will  be  comprised  of  two  representatives 
of  mai)agement,  one  a  lawyer  and  one  a 
human  resources  executive,  and  two 
representatives  of  labor,  one  a  lawyer 
and  one  a  union  representative. 

The  afternoon  panel  will  be  drawn 
fi'om  legal  academics  and  research 
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organizations  with  recent  research 
reports  treating  workplace  worker- 
management  plans. 

The  members  of  the  panels  will  each 
be  allotted  ten  minutes  of  prepared 
presentations  and  then  engage  in 
discussion  of  the  issues  with  each  other 
and  with  members  of  the  Commission. 
PUBUC  PARTiaPATlON:  The  meeting  will 
be  open  to  the  public.  It  will  be  in 
session  fi-om  10  a.m.  until  12:30  p.m. 
when  it  will  adjourn  for  lunch  and  will 
return  at  1:45  p.m.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  wrritten  statements  should  send 
15  copies  to  Mrs.  June  M.  Robinson, 
Designated  Federal  Official. 
Commission  on  the  Future  of  Worker- 
Management  Relations.  U.S.  Department 
of  Labor.  200  Constitution  Avenue, 
NW..  Washington.  DC  20210.  telephone 
(202) 219-9148. 

Due  to  the  Christmas  and  New  Year's 
Holiday  vacation,  we  are  unable  to  give 
the  full  15  days  of  advance  notice  of  this 
meeting. 

Signed  at  Washington.  DC  this  29th  day  of 
December,  1993. 
Robert  B.  Reich, 
Secretary  of  Labor 
(FR  Doc.  94-238  Filed  1-5-94;  8:45  ami 

BtUJNO  CODE  4S1»-2S-M 


Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-1-43] 

Wyle  Latwratories;  Application 

AGENCY:  Occupational  Safety  and  Health 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  application  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  and  preliminary 
finding. 

SUMMARY:  This  notice  announces  the 
application  of  Wyle  Laboratories  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7.  and  presents  the  Agency's 
prehminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  March  7. 
1994. 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program.  Office  of  Variance 
Determination.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  Third  Street  and  Constitution 
Avenue,  NW..  Room  N3653. 
Washington.  DC  20210. 


FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination.  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue,  NW.,  Room 
N3653,  Washington,  DC  20210. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

Notice  is  hereby  given  that  Wyle 
Laboratories  (WL)  has  made  application 
pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  (84  Stat.  1593.  29  U.S.C.  655), 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033).  and  29  CFR  1910.7  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

The  address  of  the  laboratory  covered 
by  this  application  is:  Wyle 
Laboratories.  7800  Governors  Drive. 
P.O.  Box  077777.  Huntsville,  Alabama 
35807. 

Regarding  the  merits  of  the 
application,  the  applicant  contends  that 
it  meets  the  requirements  of  29  CFR 
1910.7  for  recognition  to  certify 

Eroducts  in  the  areas  of  testing  which  it 
as  specified. 

Wyle  Laboratories  states  that  its 
application  demonstrates  that  for  each 
specified  item  of  equipment  or  material 
to  be  certified,  it  has  the  capability 
(including  proper  testing  equipment  and 
facilities,  trained  staff,  written  testing 
procedures,  quality  control  and 
calibration  programs)  to  perform  testing 
and  examination  of  equipment  and 
materials  for  workplace  safety  purposes 
to  determine  conformance  with 
appropriate  product  test  standards.  In 
summary,  it  claims  that  it  has  the 
experience,  expertise,  personnel, 
organization,  equipment,  and  facilities 
suitable  for  accreditation  as  an  OSHA 
Nationally  Recognized  Testing 
Laboratory. 

The  Calibration  Laboratory  maintains, 
repairs,  and  calibrates  more  than  7400 
pieces  of  test  equipment.  Test 
equipment  is  available  in  the  laboratory 
to  perform  the  testing  specified  in  the 
standard.  If  equipment  is  not  available, 
it  may  be  purchased,  rented,  or  leased 
only  under  specified,  stringent 
conditions. 

The  applicant  states  that  it  has 
pertinent  testing  and  certification 
experience.  The  Huntsville  faciUty  has 
been  conducting  testing  related  to 
product  safety  for  over  30  years.  Since 
the  commercial  product  safety  market 
has  only  recently  become  available, 
WL's  experience  has  been  in  other 
markets  including  telecommunications. 
The  applicant  states  the  WL  has  tested 
equipment  to  standards  which  compare 


with  UL  standards  for  which  they  are 
requesting  accreditation  to  test  and 
certify  as  an  NRTL  In  addition,  Wyle 
has  had  experience  in  the  certification 
of  products  (although  not  necessarily 
related  to  those  required  by  OSHA). 
having  been  a  certified  [Department  of 
Transportation  (DOT)  Third  Party 
Testing  Laboratory  since  July.  1985.  (See 
Exhibit  2.A.(1).  Section  6). 

WL's  Huntsville  facility  employs 
some  350  people  and  has  about  320,000 
square  fiset  of  engineering  and  test 
facilities  situated  on  126  acres.  The  floor 
space  of  the  Product  Safety  Testing  and 
Certification  Laboratory  including  the 
storage  and  office  area,  is  2.700  square 
feet.  Some  twenty  key  personnel  are 
presently  assigned  to  this  Division 
including  Calibration  Laboratory  and 
Quality  staff.  Product  safety  testing  has 
been  allocated  1.500  square  feet  of  floor 
space.  If  additional  floor  space  is 
necessary  for  product  testing.  WL  can 
expand  into  the  320.000  square  feet  that 
is  available  at  this  facility.  (See  Exhibits 
3.A.(1)  and  2. A. (2),  Appendices  II  and 
III.  and  IV). 

WL  has  written  testing  procedures 
and  has  supplied  examples  of  typical 
procedures  for  five  of  the  test  standards 
for  which  it  has  applied  for  NRTL 
recognition.  (See  Exhibit  2.A.(2). 
Appendix  VI). 

Wyle  Laboratories  states  that  all 
instrumentation,  measuring,  and  test 
equipment  used  in  the  performance  of 
the  testing  programs  are  calibrated  in 
accordance  with  Wyle  Laboratories' 
Quality  Assurance  Program.  Standards 
used  in  performing  all  calibrations  are 
traceable  to  the  National  Institute  of 
Standards  and  Technology  (NIST)  by 
report  number  and  date.  Where  no 
national  standards  exist,  the  standards 
are  traceable  to  international  standards 
or  the  basis  for  calibration  is  otherwise 
documented.  (See  Exhibit  2.A.(1), 
Section  10,  and  Exhibit  2.A.(2), 
Appendix  VIII.  Section  12.  and 
Appendix  XII). 

WL  has  submitted  an  unrestricted 
copy  of  its  Quality  Assurance  Program 
Manual  (Exhibit  2.A.(2).  Appendix  VIII) 
which  describes  the  overall  Quality 
Assurance  Program  used  at  WL's 
Huntsville  facility.  The  Manual  includes 
various  control  procedures. 

Wyle  Laboratories  states  that  it  will 
implement  control  procedures  for 
identifying  products  which  have  been 
certified.  It  will  maintain  a  controlled 
and  secure  file  for  each  product  tested. 
This  file  will  contain  the  technical  and 
business  records  of  the  test  program, 
including  the  services  agreement,  test 
results,  correspondence,  transmittals. 
the  Factory  Inspection  Reports,  and  the 
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product  documentation.  (See  Exhibit 
2.A.(1),  Section  7). 

The  applicant  nirther  states  that 
products  bearing  the  Wyle  label  will  be 
considered  evalxiated,  certified,  and 
listed  by  Wyle.  It  will  certify  that  these 
products  are  in  compliance  with  the 
apphcable  safety  standards  to  which 
they  were  tested.  Wyle  will  thereafter 
have  imannoimced  and  unrestricted 
access  to  conduct  inspections  at 
approximately  three-month  intervals  at 
manufacturing  and  other  faciUties 
where  products  certified  by  them  may 
be  fabricated,  processed,  or  stored.  Wyle 
will  conduct  field  inspections  to 
monitor  and  assure  proper  use  of  its 
certification  label  after  the  products  are 
delivered  to  the  end  user.  (See  Exhibit 
2.A(1),  Sections  5  and  9,  and  Exhibit 
2.A.(2),  Appendix  XI). 

WL  states  that  its  Product  Safety 
Certification  activities  are  performed 
completely  independent  of  its  dients. 
No  Wyle  clients  nave  ownership 
positions  in  Wyle  or  have  any  sort  of 
influence  on  WL's  activities.  No  WL 
employees  are  imder  the  influence  or 
control  of  manufacturers  or  supphers. 
(See  Exhibits  2.A;  2.A.(1),  Section  3;  and 
Exhibits  2.A.(2),  Appendix  I]. 

The  applicant  appears  to  maintain 
effective  procedures  for  producing 
creditable  findings  or  reports  that  are 
objective  and  without  bias.  (See  Exhibit 
2.A.(2),  Appendices  IV  and  Vm). 

Wyle  asserts  that  its  Appeals 
Procediire  (see  Exhibit  2.A.(2), 
Appendix  X)  includes  a  system  which 
provides  an  imbiased  review  of  any 
controversial  matter.  The  Appeals 
Procedure  is  available  for  any  interested 
party,  including  users. 

All  other  pertinent  aspects  of  Wyle 
Laboratories'  program  are  detailed  in 
Exhibited  2.A  and  3.A. 

Background 

The  applicant  states  that  Wyle 
Laboratories  was  foimded  in  1949  in  El 
Segundo,  California,  as  an  independent 
test  laboratory  to  support  the  nation's 
fledgling  aerospace  industry.  As 
maimed  spaceflight  became  a  national 
priority  and  support  of  spaceflight 
development  was  required.  Wyle 
expanded  to  a  new  location  in  Norco. 
CaUfomia.  which  was  dedicated  in 
1959.  To  complement  the  propellent 
and  vibration  testing  capabilities  of  the 
Cahfomia  locations.  Wyle  states  that  it 
created  the  Himtsville  tadlity  in  1962  to 
support  the  National  Aeronautics  and 
Space  Administration  (NASA)  and  the 
establishment  of  the  George  C  Marshall 
Space  Flight  Center  (MSEC)  in 
Himtsville.  Alabama,  with  testing, 
engineering,  and  research  capabilities. 
Of  the  three  major  operations  at  the 


Huntsvllle  faciUty,  the  one  of  interest  to 
the  NR'TL  Accreditation  prMram  is  the 
Test  Operations  Division,  which 
includn  the  Product  Safety  Department. 
The  Prdduct  Safety  Testing  and 
Certification  Division  of  the  Test 
Operatibns  Division  is  responsible  for 
the  testing,  certification,  and  factory 
follow-^p  inspections  of  the  products. 

The  abplicant  states  that  over  its  42 
year  hiAory,  Wyle  Laboratories— 
Sdentif  c  &  Systems  (3S]  Group  has 
expended  and  diversified  into  various 
businesis  disciplines.  At  the  same  time, 
the  applicant  states  that  the  Company 
has  continuously  maintained  its 
independent  laboratory  status  as  a  major 
provid*  of  conformity  assessment 
service^  to  North  America's  most 
quality-conscious  industries.  Wyle's 
focus  continues  to  be  on  the  science  of 
evaluat  on.  test  and  measiuement 
engines  ring,  as  well  as  the  business  of 
regulatory  compliance. 

Wyle  Laboratories  desires  recognition 
for  testing  and  certification  of  products 
when  tested  for  compliance  with  the 
followiiig  test  standards: 

ANSIAJL 153— Portable  Electric  Lamps 
ANSI/l  L 187— X-Ray  Equipment 
ANSI/IIL  465— Central  Cooling  Air 

Conditioners 
ANSI/UL  484— Room  Air  Conditioners 
ANSI/l  L  489-Molded-Case  Circuit 

Breal  ers  and  Circuit-Breaker 

Enclcsures 
ANSI/l  L  499— Electric  Heating 

Appl  ances 
ANSI/l  L  506— Specialty  Transformers 
ANSIA  L  508— Electric  Industrial 

Contnl  Equipment 
UL  544|-Electric  Medical  and  Dental 

Equij  ment 
ANSI/l  L  1012-4>ower  Supplies 
ANSI/l  L 1025— Electric  Air  Heaters 
ANSIA  L 1069— Hospital  Signaling  and 

Nurs  ng  Call  Equipment 
ANSI/l  L 1087— Molded-Case  Switches 
ANSI/l  L 1236— Electric  Battery 

Cha^  ers 
UL  124  t— Electrical  and  Electronic 

Meaa  iring  and  Testing  Equipment 
ANSI/l  L 1262— Laboratory  Equipment 
ANSIA  L 1310— Direct  Plug-In 

Trani  former  Units 
ANSI/yL  1411— Transformers  and 

Moto^  Transformer  for  Use  in 

Au  dio-.  Radio-,  and  Television- 
Type  Appliances 
ANSI/l  L  1459— Telephone  Equipment 
ANSIA  L 1570— Fluorescent  Lighting 

Fixtures 
ANSIA  L 1571— Incandescent  Lighting 

Fixtures 
ANSIA  L 1585— Class  2  and  Class  3 

Trani  formers 
ANSIA  L 1778— Uninterruptible  Power 

Suprfy 


UL  1863 — Communication  Circuit 
Accessories 

ANSI/UL 1950— Information 
Technology  Equipment  Including 
Electrical  Business  Equipment 

Preliminary  Finding 

Wyle  Laboratories  addressed  all  of  the 
criteria  which  must  be  met  for 
recognition  as  an  NRTL  in  its  initial 
application  and  in  its  further 
correspondence.  For  example,  the 
applicant  submitted  a  list  of  its  test 
equipment  and  instrumentation;  a  roster 
of  its  personnel  including  resumes  of 
those  in  key  positions  and  copies  of 
position  descriptions;  copies  of  a  typical 
test  report;  a  factory  inspection  form 
and  an  inspection  summary;  a  simimary 
of  its  listing,  labeling,  and  follow-up 
services;  a  statement  of  its 
independence  as  a  testing  laboratory; 
appeals  procedure;  typical  calibration 
forms;  and  a  Copy  of  its  Quality 
Assxirance  Manual.  This  QA  Manual 
includes  a  description  of  its  document 
control;  identification  and  control  of 
materials,  parts,  and  components; 
inspection;  test  control;  control  of 
measuring  and  test  equipment; 
inspection,  test,  and  operating  status; 
quality  assurance  records;  and  audits. 

Nine  major  areas  were  examined  in 
depth  during  the  on-site  laboratory 
evaluation:  Facility;  test  equipment; 
calibration  program;  test  and  evaluation 
procedures;  test  reports;  records;  quality 
assurance  program;  follow-up  listing 
program;  and  personnel. 

The  discrepancies  noted  during  the 
on-site  evaluation  were  adequately 
responded  to  [Ex.  3.A.(2]]  prior  to  the 
preparation  of  the  final  on-site 
evaluaUon  [Ex.  3.  A.(l)].  With  the 
preparation  of  the  final  report,  the 
survey  team  was  satisfied  that  the 
testing  faciUty  appeared  to  meet  the 
necessary  criteria  required  by  the 
standard,  and  so  noted  in  the  On-Site 
Review  Report  (Survey).  (See  Ex.  3. A.) 

Following  a  review  of  the  application 
file  and  the  on-site  survey  report  of  the 
WL  facility,  the  NRTL  Recognition 
Program  staff  concluded  that  the 
applicant  appeared  to  have  met  the 
reqiiirements  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  and.  therefore, 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preUminarily 
approved. 

Based  upon  a  review  of  the  completed 
application  file  and  the 
recommendation  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  Wyle 
Laboratories  can  meet  the  reqmrements 
for  recognition  as  required  by  29  CFR 
1910.7. 
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All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory,  as  well  as  Appendix  A,  of 
29  CFR  1910.7.  Submission  of  pertinent 
written  documents  and  exhibits  shall  be 
made  no  later  than  March  7, 1994  and 
must  be  addressed  to  the  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Copies  of  the  WL  application,  the 
laboratory  survey  report,  and  all 
submitted  comments,  as  received, 
(Docket  No.  NRTL-1-93),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant 
satisfies  the  requirements  for 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  Appendix  A  of  §  1910.7. 

Signed  at  Washington,  DC  this  30th  day  of 
December,  1993. 
Joseph  A.  Dear. 
Assistant  Secretary. 

(FR  Doc.  94-237  Filed  1-5-94;  8:45  am) 
MLUNQ  CODC  4810-3S-M 


NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programs;  Permit 
Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foimdation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Public  Law  95-541. 

SUMHARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs,  National  Science 
Foundation,  Washington,  DC  20550; 
703-306-1031. 

SUPPLEMENTARY  INFORMATION:  On 
December  1, 1993  the  National  Science 
Foimdation  published  a  notice  in  the 
Federal  Register  of  permit  applications 


received.  Permit  for  taking,  import  into 
USA-Port  of  Entry  Port  Hueneme  and 
enter  site  of  special  scientific  interest 
was  issued  to  E.  Imre  Friedmann  on 
December  30, 1993. 
Thomas  F.  Forhan, 

Permit  Officer,  Office  of  Polar  Programs. 
[FR  Doc.  94-205  Filed  1-5-94;  8:45  am) 

BILIJNO  COOe  7SSS-01-M 


Special  Emphasis  Panel  In  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  January  21,  from  8:30  a.m. 
to  5  p.m.;  January  22.  from  8:30  a.m.  to  3:30 
p.m. 

Place:  Holiday  Inn  Arlington,  4610  North 
Fairfax  Drive,  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Margaret  B  Cozzens, 
Division  Director  Division  of  Materials 
Development,  Research  and  Infomial  Science 
Education,  room  885, 4201  Wilson 
Boulevard,  Arlington,  VA  22230,  telephone: 
(703)  307-1620. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  Include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  3, 1994. 
M  Rdwcca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-218  Filed  1-5-94;  8:45  am) 
BILUNQ  COOE  7SSi-01-M 


Special  Emphasis  Panel  in  Mechanical 
and  Structural  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  two  meetings: 

Name:  Special  Emphasis  Panel  in 
Mechanics  and  Structural  Systems. 

Date  &  Time:  January  24  &  25  1994;  8:30 
a.m.  to  5  p.m. 

Place:  NSF,  Rm.  530, 4201  Wilson  Blv.. 
Arlington,  VA  22230. 

Contact:  Dr.  Oscar  W.  Dillon/  Dr.  William 
A.  Spitzig,  Program  Directors,  (703)  306- 
1361. 

7>pe  of  Meeting:  Closed. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposal*  submitted  to  the  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards 

Beason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  Including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  3, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-219  Filed  1-5-94;  8:45  am] 

MLUNQ  COOE  rS5S-01-M 


Special  Emphasis  Panel  In  Mechanical 
and  Structural  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announced  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Mechanical  and  Structural  Systems. 

Date  and  Time:  February  3-4, 1994,  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation.  Room 
370,  Arlington,  VA  22230. 

Notice  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Mehmet  T.  Tumay, 
Program  Director,  4201  Wilson  Blvd., 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  nnancial  support. 

Agenda:  Review  and  evaluate  Mechanical 
and  Structural  Systems  NSF  IIA  proposals. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  3, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-220  Filed  1-5-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-441] 

Cleveland  Electric  UHimlnaUng  Co.,  et 
ai..  Perry  Nuclear  Power  Plant,  Unit  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  extension  to 
the  latest  construction  completion  date 
specified  in  Construction  Pennit  No. 
CPPR-149  issued  to  The  Cleveland 
Electric  Illuminating  Company,  et  al., 
for  the  Perry  Nuclear  Power  Plant,  Unit 
2.  The  facility  is  located  on  the 
applicant's  site  in  Lake  County,  Ohio, 
approximately  35  miles  northeast  of 
Cleveland,  Ohio  and  approximately  7 
miles  northeast  of  Painesville,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  extend 
the  latest  construction  completion  dat« 
of  Construction  Pennit  No.  CPPR-149  to 
November  30.  2001.  The  proposed 
action  is  in  response  to  the  applicant's 
request  of  October  28, 1991.  as 
supplemented  on  February  20.  1992. 

The  Need  for  the  Proposed  Action 

-  The  proposed  action  is  needed 
because  the  construction  of  the  facility 
is  not  yet  comp.'eted  and  the  licensee 
wants  to  maintain  the  facility  as  a 
potential  electrical  power  source. 

Environmental  Impact  of  the  Proposed 
Action 

Since  the  proposed  action  involves 
extending  the  construction  permit,  there 
are  no  radiological  impacts  associated 
with  this  action.  The  impacts  that  are 
involved  are  all  non-radiological  and  are 
associated  with  continued  construction. 
The  impact  of  construction  was 
evaluated  in  the  Final  Environmental 
Statement  for  the  Perry  Nuclear  Power 
Plant,  Units  1  and  2  (NUREG-0844, 
dated  August  1982). 

Based  on  the  foregoing,  the  NRC  staff 
concludes  that  the  proposed  extension 
of  the  construction  permit  would  have 
no  significant  environmental  impact. 

Alternatives  Considered 

A  possible  alternative  to  the  proposed 
action  would  be  to  deny  the  request. 
Under  this  alternative,  the  applicant 
would  not  be  able  to  complete 
construction  of  the  facility.  This  would 
result  in  denial  of  the  potential  benefit 
of  the  facility.  This  option  would  not 
eliminate  the  environmental  impacts  of 
construction  already  inciirred.  If 
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const  action  were  halted  and  not 
comp  eted,  site  redress  activities  would 
restor !  some  small  areas  to  their  natural 
state.  iTiis  would  be  a  slight 
envirc  nmental  benefit,  but  mudi 
outwt  ighed  by  the  economic  losses  firom 
denia  of  the  use  of  the  facility,  if 
comp  eted.  Th««fbre,  this  ahemative  is 
rejectt  d. 

Anc  ther  alternative  is  to  take  no 
actiorion  the  request  for  extension.  The 
consti  tiction  permit  would  not  be 
deem<  d  to  have  expired  until  the 
applic  ation  has  been  finally  processed 
(10  a  R  2.109).  In  effect,  the 
construction  permit  could  be  in  effect  as 
long  afc  no  action  was  taken  on  a  timely 
applic  ition  for  an  extensicm.  Jo  take  no 
action  on  the  applicant's  request  would 
not  be  responsive;  therefore,  this 
altern<  itive  is  rejected. 

Alterr  itive  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resc  urces  other  that  those  evaluated 
in  the  Pinal  Environmental  Statement, 
NURE  >-0884,  dated  August  1982. 
prepai  ed  as  part  of  the  NRC  staffs 
revie^W  of  the  construction  permit 
applicfition. 

Agenc  es  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
applic  tnt's  request  and  applicable 
docun  ents  referenced  therein  that 
suppo  t  this  extension.  The  NRC  did  not 
consu  t  other  agencies  or  persons. 

Findir  g  of  No  Significant  hapaCt 

ThejCommission  has  determined  not 
to  prepare  an  environmental  impact 
statem  ant  for  this  action.  Based  upon 
the  en'  rironmental  assessment,  we 
conclu  de  that  this  action  will  not  have 
a  signi  icant  effect  on  the  quality  of  the 
humai  environment 
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I  letails  virith  respwct  to  this  action. 
request  for  extension  of  October 
' ,  as  supplemented  on  February 
.  which  is  available  for  public 
ion  in  the  Commission's  Public 
Docunlent  Room,  the  Gelman  Building, 
2120  I  Street.  NW..  Washington.  DC 
20555,  and  at  the  Local  Public 
Docun  ent  Room,  located  at  the  Perry 
Public  Library,  3753  Main  Street,  Perry, 
Ohio  4  4081. 


at  RockviUe.  Maryland,  this  29th  day 
1993. 


Nuclear  Regulatory  Commission. 
Hannon, 

.  Project  Directorate  Ul-3,  Divisioa 
or  Projects  UL'IV/V,  O/Jfifce  of  Nuclear 


Reactot  Regukoioa 

(PR  Do< .  94-251  Filed  1-5-94;  8:45  amj 
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[Docket  No.  50-331] 

Iowa  Electrk  Light  and  Power  Co.; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  VIPK- 
49,  issued  to  Iowa  Electric  Light  and 
Power  Company  (the  licensee),  for 
operation  of  the  Duane  Arnold  Energy 
Center  (DAEC).  located  in  Linn  County, 
Iowa. 

Identificalion  of  Proposed  Action 

The  amendment  would  consist  of  a 
change  to  the  0{>erating  License  that 
would  increase  the  storage  capacity  of 
the  spent  fuel  pool  to  3152  fuel 
assemblies,  including  a  rack  which  can 
be  used  for  temporary  storage  of  323 
fuel  assemblies. 

The  amendment  to  the  TS  is 
responsive  to  the  licensee's  application 
dated  March  26, 1993.  and 
supplemented  by  additional 
correspondence  dated  September  15  and 
November  23. 1993.  The  NRC  staff  has 
prepared  an  Enxdronmental  Assessment 
of  the  proposed  action. 

Summary  of  Environmental  Assessment 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREG-0575).  Volumes 
1-3  (1979).  concluded  that  the 
environmental  impact  of  interim  storage 
of  spent  fuel  was  negligible  and  the  cost 
of  the  various  alternatives  reflects  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 
differences  in  design,  the  FGEIS 
recommended  evaluating  spent  fuel 
pool  expansions  on  a  case-by-case  basis. 
For  DAEC,  the  expansion  of  the  storage 
capacity  of  the  spent  fuel  pool  will  not 
create  any  significant  additional 
radiological  effects  or  nonradiological 
environmental  impacts  beyond  those 
assessed  in  the  Commission's  Final 
Environmental  Statement  (FES)  issued 
in  March  1973  related  to  the  operation 
of  DAEC,  and  in  the  Safety  Evaluation 
Report  issued  July  7. 1978.  in  support  of 
a  previous  license  amendment 
concerning  storage  capacity. 

The  occupational  radiation  dose  for 
the  proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated  to  be  less 
than  2  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 
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Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
spent  fuel  pool  expansion  to  the  facility 
relative  to  the  requirements  set  forth  in 
10  CFR  part  51.  Based  on  this 
assessment,  the  staff  concludes  that 
there  art  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  Therefore,  pursuant  to  10 
CFR  51.31.  no  environmental  impact 
statement  needs  to  be  prepared  for  this 
action. 

For  further  details  with  respect  to  this 
action  see 

(1)  The  application  for  amendment 
dated  March  26. 1993.  and 
supplemental  correspondence  dated 
September  15  and  November  23. 1993. 

(2)  The  FGEIS  on  Handling  and 
Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575), 

(3)  The  FES  for  DAEC  dated  March 
1973  and 

(4)  The  Environmental  Assessment 
dated  December  29. 1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street. 
NW.,  Washington,  DC  20555  and  at  the 
Cedar  Rapids  Public  Library,  500  First 
Street.  SE..  Cedar  Rapids.  Iowa  52401. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1993. 
Robert  M.  PulsiCer. 

Project  Manager,  Project  Directorate  III-3. 
Division  of  Reactor  Projects  III/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  94-253  Filed  1-5-94;  8:45  am] 
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[Docket  No.  50-293] 

Boston  Edison  Co.,  (Pilgrim  Nuclear 
Power  Station);  Exemption 


The  Boston  Edison  Company  (BECo. 
the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DRP-35,  which 
authorizes  the  operation  of  Pilgrim 
Nuclear  Power  Station  (the  facility),  at 
steady  state  power  levels  not  in  excess 
of  1998  megawatts  thermal.  This  facility 
is  a  boiling  water  reactor  located  in 
Plymouth.  Massachusetts.  The  license 
provides,  among  other  things,  that 
Pilgrim  Nuclear  Power  Station  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

II 

BECo  is  preparing  to  implement  the 
Final  Rule  on  Standards  for  Protection 


Against  Radiation.  10  CFR  part  20.  on 
January  1. 1994.  Section  20.1902(d)  of 
the  Final  Rule  specifies  posting 
requirements  for  airborne  radioactivity 
areas  (ARA)  and  §  20.1003  defines  an 
ARA  based  on  the  derived  air 
concentrations  (DAC)  values  of 
radionuclides  provided  in  Table  1  of 
Appendix  B  to  10  CFR  part  20. 

m 

By  letter  dated  September  13. 1993. 
the  licensee  requested  an  exemption, 
pursuant  to  10  CFR  20.2301,  ft-om  the 
DAC  values  for  Kr-89  and  Xe-137  in 
Table  1  of  appendix  B  to  10  CFR  part 
20  and  provided  alternative  values  in 
order  to  use  more  appropriate  specific 
DAC  values  for  these  radionuclides.  The 
requested  exemption  would  constitute  a 
permanent  change  to  the  Final  Rule 
values  for  Kr-89  and  Xe-137  for  the 
facility. 

Based  on  the  NRC  staff  evaluation,  it 
was  calculated  that  the  dose  equivalent, 
in  units  of  rem.  that  corresponds  to  an 
exposure  of  2.000  hours  at  the  requested 
DACs  of  10-6  uCi/cm  for  Kr-89  and 
10-5  uCi/cm  for  Xe-137  is  below  the 
limiting  dose  values  used  for 
determining  the  radionuclide-specific 
DAC  values  in  Appendix  B  to  10  CFR 
20.001-20.2402  (and  in  Federal 
Guidance  Report  No.  11).  Therefore,  the 
staff  finds  the  specific  DAC  values 
acceptable  alternatives  for  use  in  place 
of  the  generic  DAC  value  of  10-'  uCi/ 
ml  for  these  radionuclides  when 
determining  whether  an  area  is.  and 
reauires  posting  as,  an  airborne 
radioactivity  area. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
20.2301,  the  requested  exemption  from 
the  DAC  values  for  Kr-89  and  Xe-137 
in  Table  1  of  Appendix  A  to  10  CFR  part 
20  and  use  of  the  values  specified  in  the 
licensee's  request  is  authorized  by  law, 
and  will  not  result  in  undue  hazard  to 
life  or  property.  The  exemption  request 
has  been  evaluated  in  a  Safety 
Evaluation  dated  December  29, 1993. 

Therefore,  the  Commission  hereby 
grants  BECo  and  exemption  from  the 
values  in  the  Final  Rule  for  Kr-89  and 
Xe-137  and  approves  the  use  of  the 
proposed  values  in  their  request  when 
determining  whether  an  area  is,  and 
requires  posting  as.  an  airborne 
radioactivity  area.  This  exemption 
constitutes  a  permanent  change  to  the 
applicability  of  the  Regulations  in  this 
regard  for  the  facility. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 


human  environment  (58  FR  68672  dated 
December  28, 1993). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Jose  A.  Calvo, 

Acting  Director,  Division  of  Reactor  Pro/ects 
I/II,  Office  of  Nuclear  Reactor  Regulation 
IFR  Doc.  94-254  Filed  l-'5-94;  8:45  ami 
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[Docket  No.  50-003] 

Consolidated  Edison  Co.  of  New  York, 
Inc.,  (Indian  Point  Station,  Unit  1); 
Exemption 

I 

The  Consolidated  Edison  Company  of 
New  York.  Inc..  (the  licensee),  is  the 
holder  of  Provisional  Operating  License 
No.  DPR-5  which  authorizes  possession 
and  maintenance  of  the  Indian  Point 
Station,  Unit  1  (IP-l).  The  license 
provides,  among  other  things,  that  the 
plant  is  subject  to  all  rules,  regulations, 
and  orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  plant  is  a  permanently  shutdown 
light  water  reactor  located  at  the 
licensee  site  in  Westchester  County, 
New  York. 

II 

IP-l  has  been  shut  down  since 
October  31, 1974.  There  is  presently  no 
fuel  in  the  reactor  and,  under  the  terms 
of  an  April  14, 1977  amendment  to 
License  No.  DPR-5  (Appendix  A, 
Technical  Specification  3.2.1),  no  fuel 
may  be  loaded  into  the  reactor  core  or 
moved  into  the  reactor  containment 
buildingwithont  prior  review  and 
authorization  by  the  Commission.  In 
addition,  the  Commission  revoked 
authority  to  operate  IP-l  by  order  dated 
June  19, 1980.  In  order  to  reflect  the 
permanently  shutdown  and  defueled 
status  of  the  plant,  the  NRC  is  granting 
an  exemption  from  the  requirements  of 
10  CFR  50.120.  This  rule  states  the 
following: 

•  •   •  each  nuclear  power  plant  licensee, 
by  November  22, 1993,  shall  establish, 
implement,  and  maintain  a  training  program 
derived  from  a  systems  approach  to  training 
as  defined  in  10  CFR  55.4. 

This  exemption  will  relieve  the 
licensee  from  all  training  program 
requirements  of  10  CFR  50.120. 
However,  it  does  not  relieve  the  licensee 
from  previous  requirements  or 
commitments  to  train  and  qualify 
facility  personnel. 
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m 

The  NRC  may  grant  exempticms  from 
the  requiTenwnts  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a).  are 
(1)  authorized  by  law.  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  seciuity;  and  (2) 
present  special  circumstances. 

Section  50.12(a)(2)(ii)  of  10  CFR  part 
50  provides  that  special  ciroimstances 
exist  when  application  of  the 
regulations  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  

Tne  purpose  of  10  CFR  50.120  is  to 
ensure  that  civiHan  nuclear  power  plant 
operating  personnel  are  trained  and 
quahSed  to  safely  operate  and  maintain 
the  facility  commensurate  with  the 
safiety  status  of  the  facility. 

The  licensee  in  its  letter  dated  July  31, 
1993,  addressed  the  special 
circumstances  related  to  the  NRC 
requiring  the  Indian  Point  training 
programs  to  comply  with  10  CFR 
50.120.  The  reactor  is  permanently  shut 
down,  defueled.  and  the  fuel  moved  to 
the  spent  fuel  pool. 

The  licensee  has  stated  that  the 
training  requirements  necessary  to 
assure  adequate  protection  of  the  public 
health  and  safety  in  a  permanently 
shutdown  and  defueled  facility  are 
significantly  less  than  the  training 
requirements  necessary  to  assure  the 
public  health  and  safety  at  an  operating 
facility.  The  current  Indian  Point 
training  programs  for  the  personnel 
categories  required  by  10  CFR  50.120 
are  as  follows: 

Non-Iiceitsed  Operaton 

At  Indian  Point,  non-licensed 
operators  are  Imown  as  "I^uclear  Plant 
Operators"  and  are  trained  as  part  of  the 
IP-2  staff.  Their  training  specifically 
address  the  IP-l  systems  ^t  are 
required  to  remain  in  service  and  also 
those  that  support  IP-2  operations. 

Shift  Supervisor 

The  Indian  Point  shift  supervisors  are 
known  as  "Senior  Watch  Supervisors." 
Individuals  in  this  category  are  part  of 
the  IP-2  staff  and  receive  ongoing 
training  under  the  IP-2  program,  which 
includes  training  on  lP-1  activities. 

Shift  Technical  Advisor  (STA) 

The  Indian  Point  shift  technical 
advisor  is  known  as  "Watch  Enginaer." 
Individuals  in  this  category  are  part  of 
the  IP-2  staff  and  receive  ongoing 
training  under  the  Indian  Point  IP-2 
program,  which  tncludet  trainii^  on  IP- 
1  activities. 
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Instruiitentation  and  Coottol.  Sectrical. 
and  M^banical  hdaintenaace 

These  individuals  are  part  of  the  Unit 
2  staff  and  receive  training  under  the 
IP-2  training  program.  The  lP-2 
prograin  contains  training  in  IP-l 

activities. 

Radiat  on  Protection  and  Chemistry 
Techni  cian 

The!  B  individuals  are  part  of  the  IP- 
2  staff  md  receive  training  under  the 
IP-2  tr  [ining  program.  The  IP-2 
progra'  n  contains  training  in  IP-l 
activit  BS. 

Engine  iring  Support 

Thes  B  individuals  are  part  of  the  IP- 
2  staff  fnd  receive  training  under  the 
IP-2  training  program.  The  IP-2 
prograii  contains  training  in  IP-l 
activiti  as. 

The  asks  and  activities  associated 
with  m  aintaining  the  fuel  are  relatively 
simple  compared  to  the  tasks  and 
activities  required  to  maintain  an 
operating  nuclear  power  plant 
Therefore,  requiring  IP-l  to  comply 
with  tUe  literal  training  requirements 
specified  in  10  CFR  50.120  is  not 
necessfry  to  achieve  the  underlying 
piirpos^  of  the  rule. 

The  licensee  contends  that  the 
regulanon  was  established  for  power 
operatun  conditions  because  such 
conditfins  could  result  in  the  potential 
for  an  Occident  with  significant  offsite 
consequences.  In  an  NRC  Show  Caiise 
Order  ip  Consolidated  Edison  dated 
February  11. 1380.  the  NRC  stated  that 
the  NRC  and  the  licensee  had  performed 
calculaitions  that  showed  that  the  spent 
Bion  products  had  decayed  such 
jtfae  event  of  a  loss  of  water  from 
It  fuel  pool,  the  fuel  would 
ly  cool  in  air.  Since  February 
3,  the  spent  fuel  radionuclides 
lyed  an  additional  13  years 
which  further  reduces  the  heat  load  in 
the  evefeit  of  a  loss  of  water. 

The  ftaff  has  also  determined  that  the 
tasks  t]|at  remain  to  be  performed  by  the 
IP-l  staff  are  fewer  in  number  and 
signifioantly  less  comphcated  than  the 
tasks  performed  by  the  staff  of  an 
operatibg  nuclear  plant.  Thus,  the  NRC 
staff  concludes  the  hcensee  justification 
for  exeinption  is  reasonable  based  on  (1) 
the  sigi  ificantly  reduced  risk  to  the 

Eublic  laahh  end  safety  due  to  IP-l 
sing  {  ermanently  shut  down,  and  (2) 
the  red  iioed  number  and  complexity  of 
tasks  U  be  performed  by  the  lP-1  site 
staft 


IV 


Based  on  the  analyses  presented  in 


Section 


that  su  ficient  bases  exits  for  approval  of 


ni  above,  the  staff  coiK:ludes 


this  exemption.  In  addition,  the  staff 
finds  that  the  special  circumstance 
present  satisfies  the  requirement  of  10 
CFR  50.12{a}(2)[ii)  in  that  requiring 
compliance  with  10  CFR  50.120  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 


Based  on  the  above  evaluation,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(aKl),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  Indian  Point  Station  Unit  1  and 
exemption  to  10  CFR  50.120.  This 
exemption  does  not  relieve  the  licensee 
of  any  other  training  requirements  or 
commitments  which  they  have  made  to 
the  NRC. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  67871, 
dated  December  22, 1993). 

This  exemption  is  eHeciive  as  of  its 
date  of  issuance. 

Dated  at  Rockville,  MaT>'iand  this  zatfa  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 

Brioa  K.  GrinMs, 

Director,  Division  of  Operating  Reactor 
Support,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  94-255  Filed  1-5-94;  8:45  am] 
MUMa  CODE  Tno-«i-« 


[Docket  Noa.  50-498  and  SO-499] 

Houaton  Lighting  &  Power  Co.  (South 
Texas  Project,  Units  1  end  2); 
Exemption 

I 

On  March  22, 1988,  and  March  28, 
1989,  the  Commission  issued  Facility 
Operating  License  Nos.  NPF-76  and 
NPF-80  to  Houston  Lifting  &  Power 
Company,  et  al.  (the  ticensee)  for  South 
Texas  Profect,  Unit  Nos.  1  and  2, 
respectively.  These  licenses  provided, 
among  other  things,  that  the  facilities 
are  subject  to  all  rules,  regulations,  and 
orders  of  the  Commission. 

U 

Appendix  A  of  part  20  of  title  10  of 
the  Code  of  Federal  Regulations, 
"Protection  Factors  for  Respirators," 
establishes  protection  factors  of  air- 
purifying  respirators  for  protection 
against  particulates  only.  Furthermore, 
footnoted  d-2(c)  states,  "No  allowanoe 
is  to  be  made  for  the  use  of  sorbents 
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against  radioactive  material  in  the  form 
of  gases  or  vapors."  This  restriction  was 
needed  since  an  inadequate  data  base 
has  existed  for  evaluating  the  complex 
interaction  of  many  factors  affecting  the 
service  life  and  removal  efficiency  of 
radioactive  gases  and  vapors  by  sorbent 
canisters.  Also,  due  to  the  lack  of  a  data 
base,  a  National  Institute  for 
Occupational  Safety  and  Health/Mine 
Safety  and  Health  Administration 
(NIOSH/MSHA)  certification  schedule 
has  not  been  established  to  ensure  that 
the  canisters  meet  acceptable 
performance  criteria. 

Section  20.103(e)  of  10  CFR  part  20 
allows  the  Commission  to  authorize  the 
use  of  respiratory  equipment  in  lieu  of 
an  NIOSH/MSHA  certification  when 
such  an  action  is  justified  based  on 
adequate  testing  of  material  and 
performance  characteristics. 

By  letter  dated  December  19.  1991,  as 
supplemented  by  letters  dated  July  1, 
1993,  and  November  3,  1993.  HL&P 
requested  an  exemption  based  on  10 
CFR  20.501  to  allow  the  use  of 
radioiodine  Mine  Safety  Appliance 
Company  (MSA)  GMR-1  canisters  with 
a  protection  factor  of  50  for  personnel 
respiratory  protection.  In  support  of  the 
exemption  request.  HL&P  cited  test 
results  and  a  quality  assurance  plan  that 
satisfies  the  recommended  qualification 
process  of  NUREG/CR-3403,  "Criteria 
and  Test  Methods  for  Certifying  Air- 
Purifying  Respirator  Cartridges  and 
Canisters  Against  Radioiodine." 

Ill 

The  NRC  staff  evaluated  the 
information  provided  by  HL&P.  The 
licensee  provided  reliable  test 
information  verifying  that  the  MSA 
GMR-1  canister  is  capable  of  providing 
a  protection  factor  of  50  over  a  period 
of  8  hours  of  continuous  use,  provided 
that  the  total  challenge  of  radioactive 
and  non-radioactive  iodine  and  other 
halogenated  compounds  does  not 
exceed  1  ppm,  and  temperature  does  not 
exceed  110°F  provided  the  dewpoint 
does  not  exceed  107°  F.  The  data 
showed  the  breakthrough  point  to  be 
well  beyond  8  hours. 

Testing  has  been  conducted  under 
acceptable  conditions  of  cyclic  flow  and 
under  worst-case  conditions  for  those 
environmental  factors  affecting  senice 
life  (i.e.,  temperature,  relative  humidity, 
and  challenge  concentration  of  CH>I 
(methyliodide/methyl  radioiodide),  the 
most  penetrating  of  the  challenge 
forms).  The  data  showed  thnt  the  MSA 
GMR-I  canisters  performed  adequately 
under  acceptable  test  conditions.  These 
conditions,  including  criteria  and  test 
methods,  are  consistent  with  those 
derived  by  the  NRC  staff  from  NUREG/ 


CR-3403,  "Criteria  and  Test  Methods 
for  Certifying  Air-Purifying  Respirator 
Cartridges  and  Canisters  Against 
Radioiodine." 

HL&P,  through  acceptance  of  MSA 
QA  controls,  has  provided  commitments 
that  the  MSA  GMR-1  canisters  will 
meet  standards  for  quality  assurance 
and  quality  control  that  are  recognized 
by  NIOSH  and  are  compatible  with  NRC 
staff  positions.  This  includes  a 
commitment  to  establish  a  1  percent 
AQL  (acceptable  quality  limit)  in  a  5  to 
10  ppm  challenge  concentration  of  CH3I. 
90  percent  relative  humidity,  110°F,  64 
liters  per  minute  cyclic  flow,  for  a 
service  life  of  8  hours  or  more  at  a 
penetration  equal  to  1  percent  of  the 
challenge  concentration.  Test  data 
referenced  by  HL&P  demonstrate  that 
performance  (i.e.,  service  life)  of 
canisters  at  100  percent  relative 
humidity  is  acceptable. 

IV 

Agcordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
20.501,  this  exemption  is  authorized  by 
law  and  will  not  result  in  undue  hazard 
to  life  or  property. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  as  described  in 
Section  III  above  from  10  CFR  part  20, 
appendix  A,  footnote  d-2(c)  to  authorize 
the  use  of  the  MSA  GMR-1  canister  at 
South  Texas  Project,  Units  1  and  2.  For 
additional  details  regarding  the  basis  of 
this  exemption,  including  usage 
limitations  and  restrictions,  see  the 
staffs  safety  evaluation  dated  December 
30,  1993  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  and  at  the 
Wharton  County  Junior  College,  J.M. 
Hodges  Learning  Center,  911  BoUng 
Highway,  Wharton,  Texas  77488. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  the  Exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  42112). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  ttiis  30th  day 
of  December  1993. 

For  The  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects 
Ill/rV/V,  Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc  94-252  Filed  1-5-94:  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Rescission  of  OMB  Circular  A-120, 
Guidelines  for  the  Use  of  Advieory  and 
Assistance  Services;  Correction 

AGENCY:  Office  of  Management  and 
Budget  (OMB).  Executive  Office  of  the 
President. 
ACTION:  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  rescission  of 
OMB  Circular  No.  A-120.  GuideUnes  for 
the  Use  of  Advisory  and  Assistance 
Services,  which  was  published 
Thursday.  December  2, 1993  (58  FR 
63593).  The  Transmittal  Memorandum 
No.  1  was  inadvertently  left  out  of  the 
document  submitted  for  publication. 
The  test  of  Transmittal  Memorandum 
No.  1  follows. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  G.  Williams,  Deputy  Associate 
j\dministrator,  (202)  395-3502.  To 
obtain  a  copy  of  Transmittal 
Memorandum  No.  1,  please  call  the 
Executive  Office  of  the  President's 
Publications  Office  at  (202)  395-7332. 

Dated:  December  28, 1993. 
John  B.  Arthur, 

Assistant  Director  for  Adminiitrotion. 
November  19. 1993. 
Circular  No.  A-120 
Transmittal  Memorandum  No.  1 

To  the  Heads  of  Executive  Departments  and 
Establishments 

Subject:  Guidelines  for  the  Use  of  Advisory 

and  Assistance  Services 

OfTice  of  Management  and  Budget  (OMB) 
Circular  No.  A-120.  "Guidelines  for  the  L'se 
of  Advisory  and  Assistance  Services."  dated 
January  4. 1988.  is  hereby  rescinded. 
Executive  departments  and  agencies  are  no 
longer  required  to  comply  with  the 
management  controls  and  reporting 
requirements  of  the  Circular. 

Guidance  contamed  in  the  Circular  has 
been  revised  and  incorporated  into  other 
policy  documpnts.  as  appropriate.  Those 
documents  include:  (1)  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy  Letter  93- 
1  on  "Management  Oversight  of  Service 
Contracting."  (2)  OFPP  Policy  Letter  92-1  on 
"Inherently  Governmental  Functions,"  (3) 
OFPP  Policy  Letter  91-2  on  "Service 
Contracting."  (4)  OFPP  Policy  Letter  89-1  on 
"Conflicts  of  Interest  Applicable  to 
Consultants,"  (5)  OMB  Circular  A-76  on 
"Performance  of  Conunerciai  Activities."  and 
(6)  OFPP's  Guidance  on  Contract 
Administration.  To  obtain  a  copy  of  these 
documents,  please  call  the  Executive  Office 
of  the  President's  Publication  Office  at  (*202) 
395-7332. 
Leon  E.  Panetta. 
Director. 

[FR  Doc.  94-110  Filed  1-5-94.  8:45  am) 
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OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  initiation 
of  a  Review  To  Conalder  Dealgnation 
of  Belarue  ae  a  Beneficiary  Developing 
Country  Under  the  Generalized  Syatem 
of  Preferencea;  Solicitation  of  Public 
Commenta  Relating  to  the  Designation 
Criteria 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Solicitation  of  public  comment 
with  respect  to  the  eligibility  of  Belarus 
for  the  Generalized  System  of 
Preferences  (GSP)  program. 

SUMMARY:  The  purposes  of  this  notice  is 
to  announce  the  initiation  of  a  review  to 
consider  whether  Belarus  satisfies 
criteria  for  designation  as  a  beneficiary 
developing  country  under  the  GSP 
program,  and  to  solicit  public  comment 
relating  to  the  designation  criteria. 
FOR  FURTHER  INFORMATION  CONTACT: 

GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  room  517,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971.  Pubhc  versions  of  all 
documents  related  to  this  review  will  be 
available  for  review  by  appointment 
with  the  USTR  Public  Reading  Room 
shortly  following  the  filing  deadline. 
Appointments  may  be  made  from  10 
a.m.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 
SUPPLEMENTARY  INFORMATION:  The  Trade 
Policy  Staff  Committee  (TPSC)  has 
initiated  a  review  to  determine  if 
Belarus  meets  the  designation  criteria  of 
the  GSP  law  and  should  be  designated 
as  a  beneficiary.  The  GSP  is  provided 
for  in  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2461-2465).  The 
designation  criteria  are  listed  in  19 
U.S.C.  2462(a),  2462(b)  and  2462(c). 
Interested  parties  are  invited  to  submit 
comments  regarding  the  eligibility  of 
Belarus  for  designation  as  a  GSP 
beneficiary.  The  designation  criteria 
mandate  determinations  related  to 
participation  in  commodity  cartels, 
preferential  treatment  provided  by 
beneficiaries  to  other  developed 
countries,  expropriation  without 
compensation,  enforcement  of  arbitral 
awards,  international  terrorism,  and 
internationally  recognized  worker 
rights.  Other  practices  taken  Into 
account  include  market  access  for  goods 
and  services,  investment  practices  and 
intellectual  property  rights. 

An  original  and  fourteen  (14)  copies 
of  comments  regarding  Belarus' 
eligibility  may  be  submitted,  in  English, 
to  the  Chairman  of  the  GSP 
Subcommittee,  Trade  Policy  Staff 
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Commit  ae,  600  17th  Street.  NW.,  room 
517,  Wa  hington.  DC  20506.  Comments 
roust  be  'eceived  no  later  than  S  p.m.  on 
January  ,2, 1994. 

Information  and  comments  submitted 
regarding  this  notice  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  bftho  USTR  Pubfic  Reading 
Room,  eicept  for  information  granted 
"busines  confidential"  status  pursuant 
to  15  CF 1 2003.6.  If  the  document 
contains  business  confidential 
informat  on,  an  original  and  fourteen 
(14)  cop  9S  of  a  nonconfidential  version 
of  the  submission  along  with  an  original 
and  (14)  copies  of  the  confidential 
version  oiust  be  submitted.  In  addition, 
the  docunient  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  and  every  page  of  the  document. 
The  vers  on  which  does  not  contain 
business  confidential  information  (the 
public  v(  rsion)  should  also  be  clearly 
marked  ( t  the  top  and  bottom  of  each 
"and  ever  r  page  (either  "public  version" 
or  "non-i  lonfidential"). 
Frederick  L.  Montgomery, 
Chairman  Trade  Policy  Staff  Committee. 
(FR  Doc.  {  4-323  Filed  1-5-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMIS  SIGN 

[Release  lo.  34-33405;  File  No.  SR-Phlx- 
93-57] 

Self'Reg  jiatory  Organizations;  Filing 
and  Ord<  r  Granting  Accelerated 
Approve  of  a  Proposed  Rule  Change 
by  the  P  liladelphia  Stock  Exchange, 
Inc.,  Reli  ting  To  Extending  the  AUTOM 
Pilot  Pro  jram 

DecemberlSO,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  J5  U.S.C.  78s(b)(l).  noUce  is 
hereby  gi|ven  that  on  December  1, 1993, 
the  Philadelphia  Stock  Exchange 
("Phlx"  or  "Exchange")  filed  with  the 
Securitie  t  and  Exchange  Commission 
("Commi  ssion")  the  proposed  rule 
change  ai  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  se  f-regulatory  organization.  The 
Commiss  on  is  publishing  this  notice  to 
solicit  CO  nments  on  the  proposed  rule 
change  fr  3m  interested  persons. 

I.  Self-Rc  ;ulatory 
Statemei  t 
the  Propi  sed 


,  Organization's 
of  the  Terms  of  Substance  of 
Rule  Change 

The  Phlx  is  requesting  Commission 
approval  ito  extend  the  Exchange's 
Automated  Options  Market  ("AUTOM") 
system,  a  pilot  program,  \mtil  December 


31, 1994.  AUTOM  is  an  electronic 
delivery  system  of  small  options  orders 
to  the  Phlx  trading  floor,  with  an 
automatic  execution  feature.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
states  concerning  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  March  31. 1988.  the  Commission 
approved  the  establishment  of  AUTOM 
as  a  pilot  program.z  The  Exchange 
currently  is  proposing  to  extend  the 
AUTOM  pilot  program  until  December 
31. 1994.  The  Exchange  represents  that, 
from  the  date  of  the  last  Commission 
order  extending  the  AUTOM  pilot 
program.  AUTOM  has  operated 
efficiently  and  without  any  material 


>  The  original  proposal  included  a  request  for 
permanent  approval  of  AUTOM.  Because  the  Phlx 
is  in  the  process  of  modifying  and  upgrading  the 
computer  system  on  which  the  AUTOM  system 
operates,  the  Phlx  submitted  a  latter,  dated 
December  17, 1993.  withdrawing  that  request  from 
the  proposal  ("Amendment  No.  1").  The  Phlx  states 
that  it  will  resubmit  its  request  for  permanent 
approval  after  the  Phlx  and  the  Commission  have 
had  the  opportunity  to  evaluate  the  operation  of  the 
system  in  light  of  the  current  modincations  and 
upgrades.  See  letter  from  I.  Keith  Kessel,  Staff 
Counsel.  PhU,  to  Richard  L.  Zack.  Branch  Chief, 
Division  of  Market  Regulation.  Commission,  dated 
December  17, 1993. 

»  The  Commission  approved  AUTOM  on  a  pilot 
basis  for  market  orders  of  up  to  five  contracts  for 
all  exercise  prices  in  the  near  month  covering 
twelve  Phbc  equity  options.  See  Securities  Exchange 
Act  Release  No.  25M0  (March  31,  1988),  53  FR 
11390  (April  6, 1988).  Since  then,  the  order  routing 
feature  of  AUTOM  has  been  expanded  to  include 
all  orders  in  all  exercise  prices  and  months  in  all 
Phlx  equity  options.  In  addition,  day  orders,  good 
until  cancelled  orders,  and  cabinet  orders 
(accommodation  transactions)  have  become  eligible 
for  delivery  through  the  system,  and  the  eligible 
order  size  for  the  order  routing  feature  of  AUTOM 
has  been  increased  from  five  to  one  hundred 
contracts.  See  Securities  Exchange  Act  Release  No. 
28643  (November  26. 1990),  SS  FR  49960 
(December  3, 1990)  at  notes  2-«  for  citations  to 
Commission  orders  approving  these  expansioiu  of 
the  AUTOM  pilot.  See  also  Securities  Exchange  Act 
Release  No.  28978  (March  15.  1991),  56  FR  12050 
(March  21, 1991). 
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problems  being  reported  by  Phlx 
members  or  AUTOM  users. 

The  AUTOM  system  is  an  online 
system  that  allows  electronic  delivery  of 
options  orders  from  member  firms 
directly  to  the  appropriate  specialist  on 
the  Phlx  options  trading  floor,  with 
electronic  confirmation  of  order 
executions.  Specifically,  once  AUTOM 
orders  are  entered  into  the  system  and 
routed  to  the  specialists'  post,  they  are 
executed  manually  by  the  specialiist 
who,  upon  execution  of  the  order,  enters 
the  relevant  trade  information  into  the 
system.  An  execution  report  is  then 
automatically  transmitted  to  the  firm 
that  placed  the  order. 

The  AUTOM  system  also  has  an 
automatic  execution  feature  called 
"Auto-X."  Currently.  Auto-X  is 
available  to  public  customer  market  and 
marketable  limit  orders  of  up  to  20 
contracts.  Orders  eligible  for  automatic 
execution  through  AUTOM  are:  (1) 
Printed  in  hard  copy  form  at  the  floor 
representative  booth  of  the  delivering 
member  organization;  (2)  displayed  on 
the  trading  crowd  screen  with  buy/sell 
information  omitted;  and  (3)  printed  in 
hard  copy  form  at  the  specialist  post 
The  order  is  priced  and  executea 
automatically  at  the  best  displayed  bid 
or  offer,  and  the  execution  is  reported 
automatically  to  the  Options  Price 
Reporting  Authority  ("OPRA'O.  A  report 
of  the  execution  also  is  electronically 
sent  to  the  delivering  member 
organization.  Under  Auto-X,  the 
specialist  is  the  contra-side  of  ail  trades. 
However,  the  specialist  is  required  to 
ensure  participation  of  bids  and  offers 
on  the  Umit  order  book  and  in  the 
trading  crowd  that  are  entitled  to 
execution  pursuant  to  the  Phlx's  rules  of 
priority,  parity,  and  precedence. 

The  Phlx  represents  that,  as  a  general 
matter,  the  AUTOM  system  has 
functioned  well,  servicing  member  firms 
options  orders.  The  Phlx  states  that  two 
major  groups  of  figures  t>est  reflect  the 
performance  of  AUTC^:  (1)  The 
capacity  figures:  and  (2)  the  order  flow 
figures.3  First,  the  Phlx  believes  that 
information  regarding  AUTOM's  system 
capacity  shows  that  AUTOM  continues 
to  have  the  ability  to  service  the  volume 
of  incoming  orders.  Specifically,  the 
Phlx  represented,  in  February  1993,  that 
it  would  make  enhancements  to  systems 
capacity  {i.e..  the  ability  of  the  system's 
hardware  to  properly  route  orders  and 
service  potential  order  volume)  if  order 
volume  during  peak  time  exceeded  80% 
of  CPU  capacity.  The  Exchange 


)  See  letter  bom  f.  Keith  Ke**«L  Suff  CounMl. 
Phlx.  10  Monica  C.  MicheUzzi.  Staff  Attorney. 
Division  of  MarkM  lUgutaUoa.  CoouBMsioa.  dated 
November  19, 1993. 


represents  that  since  making  these 
representations  with  respect  to 
AUTCM's  capacity,  this  80%  level  has 

not  been  attained. 

Second,  the  Phlx  also  believes  that  an 
analysis  of  current  customer  order  flow 
demonstrates  that  the  system  capacity  is 
adequate  to  handle  the  current  and 
potential  number  of  orders  transmitted 
through  the  system.  Specifically,  the 
Phbc  represents  that  only  about  two- 
thirds  of  all  orders  placeid  on  AUTOM 
are  executed  because  the  other  one-third 
of  the  orders  fre  too  far  away  from  the 
market  to  receive  execution.  The  orders 
routed  through  AUTOM  that  receive 
execution  are  either  automatically 
executed  through  Auto-X  or  are 
manually  executed  by  the  receiving 
Phlx  specialist. 

Accordingly,  the  Phlx  believes  that 
AUTOM  continues  to  facilitate  smooth 
and  liquid  markets  on  the  equity 
options  floor,  and  otherwise  represents 
a  favorable  development  for  all 
concerned  parties.  The  Phlx  further 
believes  that  AUTOM  has  performed 
well,  servicing  member  firms'  options 
orders. 

The  Phlx,  therefore,  believes  that  it  is 
consistent  with  the  Act  and  the  rules 
and  regulations  promulgated  thereunder 
for  the  Commission  to  permanently 
approve  the  AUTOM  system. 
Specifically,  the  Phlx  believes  that  the 
current  proposal  is  consistent  with 
section  6(b)(5)  of  the  Act  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fbr 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
secticm  19(b)(2)  of  the  Act 

The  Commission  finds  that  the 
proposed  rule  change,  including 
Amendment  No.  1  to  the  propoMd  rule 
change,  is  cxinsistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 


particular,  the  requirements  of  Sections 
6  and  llA.*  Specifically,  the 
Commissicm  continues  to  believe  that 
the  development  and  implementation  of 
the  AUTOM  system  provides  for  more 
efficient  handling  and  reporting  of 
orders  in  Phlx  equity  options  through 
the  use  of  new  data  processing  and 
communications  tediniques,  thereby 
improving  order  processing  and 
turnaround  time.  The  Commission  also 
believes  that  the  extension  of  the  pilot 
program  until  December  31, 1994,  vriti 
provide  the  Exchange  with  a  better 
opportunity  to  study  its  operation  and 
effectiveness  prior  to  permanent 
approval  of  the  program.^ 

"The  Commission  further  notes  that 
the  Exchange  has  represented  that  fixim 
January  1, 1993  until  present.  AUTOM 
has  not  suffered  any  operational  failures 
and  the  Phlx  has  not  received  any 
formal  complaints  with  respect  to  the 
system's  operation.*  Finally,  since  the 
pilot  program  is  being  extended  without 
expansion  of  the  scope  of  the  pilot,  the 
Commission  does  not  believe  that  the 
capacity  of  the  Elxchange's  automated 
systems  will  be  adversely  effected  by 
this  extension.' 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendment  No.  1  to  the 
proposed  rule  change,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  permit 
the  Phlx  to  continue  the  AUTCM  pilot 
program  on  an  uninterrupted  basis. 
Specifically,  the  Commission  believes 
that  the  Phlx's  proposal  to  extend  the 
AUTOM  pilot  program  does  not  raise 


4 15  U  S.C.  76f  and  7sk-l  (19M). 

•  The  Comraitcioa  notes  tbat  the  Phlx  is  in  the 
process  of  modifying  and  upgrading  the  computer 
system  on  which  AUTOM  operates.  Before  granting 
permanaDt  approval  or  any  further  extension  of  ih« 
pilot,  the  Commission  cxpiBctt  th«  Phlx  to  submit 

a  full  report  by  Novwabar  1. 1994.  describing  the 
effect  these  modifications  have  had  on  the 
operation  of  AUTOM  and  updating  the  information, 
submitted  to  the  Conunission  on  November  24, 
1993,  which  set  forth  the  benefits  provided  by 
AUTOM.  the  degree  of  AUTOM  usage,  including 
the  number  and  size  of  the  orders  routed  through 
AUTOM  and  the  ouabw  aad  liM  of  the  orders 
automatically  executed  through  the  Aulo-X  system, 
and  the  system  capacity  of  AUTOM  and  Auto-X  and 
any  problems  that  have  been  •ocoualerad  viith  the 
routing  and  exaculion  featurw.  The  Commission 
also  requests  that  the  Phlx  submit  its  request  for  an 
extension  of  the  pilot  or  permanent  approval  by 
November  1, 1994. 

•  See  letter  dated  December  17. 1993,  supra  note 
3. 

'  The  Coaunissioo  rect>gnizM  that  additional 
options  classes  added  onto  the  system  can  have  aa 
effect  on  the  systems  operations.  In  this  context,  th« 
Commission  expects  that  the  Phbi  will  notify  the 
Commission  if  the  expansion  of  options  multiple 
trading,  pursuant  to  Rule  I9c-S  under  the  Act.  has 
any  material  effect  on  the  capacity  of  the  PhU's 
automated  systems. 
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any  new  issues  since  it  merely  extends 
the  pilot  program  as  it  is  currently 
operating.  Further,  the  Commission 
believes  that  the  pilot  is  beneficial  in 
maintaining  the  quality  and  efficiency 
of  the  Phlx's  market 

The  Commission  also  notes  that  there 
have  been  no  adverse  comments 
concerning  the  pilot  program  since  its 
implementation.  AccordLagly,  the 
Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  vtrith  Sections  6  and  llA  of 
the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change,  including  Amendment  No.  1  to 
the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop3ring  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above  mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  nximber  in  the  caption 
above  and  should  be  submitted  by 
January  27. 1994. 

It  is  therefore  ordered,  Piirsuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-93-57)  is  approved  through 
December  31, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-239  Filed  1-5-94;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget! 

AQENCYi  Tennessee  Valley  Authority. 
ACTION:  Information  collections  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB). 

SUMMARV:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  oallection  of 
informa^on  imder  the  provisions  of  the 
Paperwerk  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  as  amended  by 
Public  liaw  99-591^ 

Requests  for  information,  including 
copies  qf  the  information  collection 
proposep  and  supporting 
documetatation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  ajl(h«ss,  and  telephone  number 
appear  ttelow.  Questions  or  comments 
should  1  )e  made  within  30  days  directly 
to  the  A  {ency  Clearance  Officer  and  also 
to  the  D  )sk  Officer  for  the  Tennessee 
Valley  J  .uthority.  Office  of  Information 
and  Reg  ilatory  Affairs,  Office  of 
Manage  nent  and  Budget.  Washington, 
DC  205(  3;  Telephone:  (202)  395-3084. 

Agem  y  Clearance  Officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority, 
1101  Ml  rket  Street  (BR  6B). 
Chattan  >oga,  TN  37402-2801;  (615) 
751-25!  3. 

Type  if  Request:  Regular  submission. 

Title  ( f  Information  Collection: 
Compar  son  of  Factors  Influencing 
Minorit  r  and  Nonminority 
Represe!  itation  in  State  and  Federal 
Natural  plesource  Professions. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  hous(  holds,  state  or  local 
govemn  lents.  Federal  agencies  or 
employ  les. 

Small  Businesses  or  Organizations 
Affectet:Uo. 

Fedet  i7  Budget  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses.  2,000. 

Estimated  Total  Annual  Burden 
Hours:  900. 

Estinvfjted  Average  Burden  Hours  Per 
Responie:  .25. 

Need  for  and  Use  of  Information: 
TVA  is  Cooperating  with  22  other 
Federaljand  state  agencies  to  investigate 
selected  factors  which  may  influence 
minority  and  nonminority 
representation  in  state  and  Federal 
agency  natural  resource  professions.  A 
survey  of  natural  resource  professions  in 
the  Sou  heastem  United  States  will  be 
conduct  ad  to  determine  (1)  the  diversity 
in  the  v  orkforce  and  job 


responsibilities,  (2)  factors  that  promote 
or  preclude  job  satisfaction.  (3) 
educational  backgrounds  attained  and 
needed  by  inservice  professionals,  and 
(4)  conceptual  firamework  for  career 
selection  by  and  retention  of  minorities 
in  natural  resource  professions.  Results 
of  the  study  may  provide  strategies  for 
state  and  Federal  agencies  to  refine 
minority  recruitment  and  retention 
programs,  personnel  plaiming,  and 
career  coimseling. 
William  S,  Moore, 

Manager,  Information  Support  Services. 
rPR  Doc.  94-297  Filed  1-5-94;  8:45  am] 
Muma  CODE  •ia»-«a-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CGD  93-092] 

Passenger  Vessel  Safety  Act  of  1993 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  eligibiUty. 

SUMMARY:  The  Passenger  Vessel  Safety 
Act  of  1993  (the  Act)  clarifies  the 
criteria  which  determine  when  vessels 
are  required  to  be  certificated  by  the 
Coast  Guard  for  passenger  carriage.  To 
accomplish  this,  the  Act,  among  other 
things,  redefines  the  terms  "passenger." 
"passenger  vessel."  "small  passenger 
vessel."  and  "uninspected  passenger 
vessel."  The  Act  also  provides 
definitions  for  the  terms  "passenger  for 
hire"  and  "consideration."  The  Act 
establishes  an  extension  period  for  its 
applicability  to  charter  vessels  that  will 
operate  as  charters  with  no  crew 
provided.  The  extension  period  is  only 
available  to  those  vessels  whose  owners 
make  appUcation  to  the  Coast  Guard  by 
June  21. 1994.  The  Act  further  calls  for 
the  possible  modification  of  existing 
requirements  for  certain  charter  vessels 
of  over  100  gross  tons,  and  the 
establishment  of  new  requirements  for 
uninspected  passenger  vessels  of  at  least 
100  gross  tons  carrying  not  more  than  12 
passengers. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT.  Brian  Poskaitis,  Project  Manager, 
Merchant  Vessel  Inspection  and 
Documentation  Division  (G-MVI-1), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001,  telephone  (202)  267-1464. 

SUPPLEMENTARY  INFORMATKM: 

Applicability 

Although  most  of  the  Act  is  effective 
immediately,  it  does  not  apply  to 
passenger  and  small  passenger  vessels 
chartered  without  a  crew  imtil  six 
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months  after  enactment.  An  additional 
30  months  extension  of  inapplicability 
is  also  available  for  these  vessels  only. 
To  receive  this  extension  the  vessel 
owner  must: 

(a)  Make  application  for  inspection 
with  the  local  Coast  Guard  Officer  in 
Charge,  Marine  Inspection  (OCMI)  by 
June  21, 1994; 

(b)  Make  the  vessel  available  for 
examination  by  the  Coast  Guard  prior  to 
the  carriage  of  passengers; 

(c)  Correct  especially  any  hazardous 
conditions  involving  the  vessel's 
structure,  electrical  system,  and 
machinery  installation  such  as:  (i) 
Grossly  inadequate,  missing,  unsound, 
or  severely  deteriorated  frames  or  major 
structural  members:  (ii)  wiring  systems 
or  electrical  appliances  without  proper 
grounding  or  overcurrent  protection; 
and  (iii)  significant  fuel  or  exhaust 
system  leaks; 

(d)  Equip  the  vessel  with  lifesaving 
and  fire^ghting  equipment,  or  the 
portablcl  equivalent,  required  for  the 
route  and  number  of  persons  carried; 

(e)  Verify  through  stability  tests, 
calculations,  or  other  practical  means 
(which  may  include  a  history  of  safe 
operations)  that  the  vessel's  stability  is 
satisfactory  for  the  size,  route  and 
number  of  passengers;  and 

(f)  Develop  a  work  plan  approved  by 
the  Coast  Guard  to  complete  in  a  good 
faith  effort  all  requirements  necessary 
for  issuance  of  a  Certificate  of 
Inspection  as  soon  as  practicable.  If  a 
vessel  qualifies  for  an  extension,  the 
Coast  Guard  will  issue  a  letter  to  the 
owner  which  establishes  the  conditions 
of  operation  for  the  vessel  during  the 
extension  period.  The  letter  v^U 
specifically  indicate  the  conditions  of 
route,  service,  nvunber  of  passengers, 
manning,  and  equipment. 

Depending  on  the  condition  and 
outfitting  of  these  vessels,  the  process  to 
receive  a  Coast  Guard  extension  letter 
may  take  several  weeks  or  months. 
Therefore,  vessel  owners  desiring 
extensions  are  encouraged  to  apply 
early.  Under  the  Act,  vessels  chartered 
without  a  crew  that  carry  more  than  12 

Eassengers,  as  defined  by  the  Act,  must 
ave  an  extension  letter  from  the  Coast 
Guard  or  have  obtained  a  Certificate  of 
Inspection  to  continue  operations  after 
June  21, 1994. 

Possible  Modified  Regulations  for 
Certain  Existing  Passenger  Vessels 

The  Act  also  permits  the 
establishment  of  different  structural  fire 
protection,  manning,  operating  and 
equipment  requirements  for  certain 
existing  charter  vessels  if  they  are  not 
necessary  for  safe  operation.  Such 
requirements  would  apply  to  existing 


charter  vessels  carrying  not  more  than 
150  passengers  on  domestic  voyages 
that  are: 

(a)  At  least  100  gross  tons  but  less 
than  300  gross  tons,  and; 

(b)  Former  public  vessels  of  at  least 
100  gross  tons  but  less  than  500  gross 
tons. 

These  modified  requirements  will 
seek  to  ensure  an  equivalent  degree  of 
safety  is  achieved  for  those  existing 
vessels  that  cannot  come  into  full 
compliance  with  the  current  passenger 
vessel  regulations  because  of  their 
construction.  To  be  eligible  for  these 
modified  requirements,  the  owner  of  the 
vessel  must: 

(1)  Make  application  for  inspection 
with  the  local  Coast  Guard  OC^  before 
June  21, 1994;  and 

(2)  Provide  satisfactory 
documentation  that  the  vessel  was 
chartered  at  least  once  within  the  period 
December  20. 1992  to  December  20. 
1993. 

New  Regulations  for  Uninspected 
Passenger  Vessels 

The  new  definition  of  the  term 
"uninspected  passenger  vessel"  will 
now  include  vessels  of  at  least  100  gross 
tons,  that  are:  carrying  not  more  than  12 
passengers,  including  at  least  one 
passenger  for  hire;  or,  that  is  chartered 
with  the  crew  provided  or  specified  by 
the  owner  or  the  owner's  representative 
and  is  carrying  not  more  than  12 
passengers.  New  regulations  will  be 
developed  for  these  vessels  within  24 
months. 

Dated:  December  30, 1993. 
R.C  North. 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Enviroiunental  Protection. 
(FR  Doc  94-262  Piled  1-5-94;  8:45  am] 
mUMta  COOC  4t10-14-H 


Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program;  Stockton  Metropolitan 
Airport,  Stockton,  CA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  submitted  by  the  coimty  of  San 
Joaquin.  Stockton.  California,  under  the 
provisions  of  tide  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 


and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
May  10. 1991.  the  FAA  determined  that 
the  Noise  Exposure  Maps  submitted  by 
under  part  150  were  in  compliance  with 
applicable  requirements.  On  November 
22. 1993.  the  Acting  Assistant 
Administrator  for  i^irports  approved  the 
Noise  Compatibility  Program  for 
Metropolitan  Oakland  International 
Airport.  Twenty-eight  (28)  of  the 
proposed  measxires  were  approved,  and 
two  (2)  measures  were  disapproved. 

EFFECTIVE  DATE:  The  effective  date  of 
FAA's  approval  of  the  Stockton 
Metropolitan  Airport  Noise 
Compatibility  Program  is  November  22, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Pfeifsr,  Manager,  Airports 
District  Office,  SFO-600.  Federal 
Aviation  Administration,  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  Burlingame,  California  94010- 
1303,  Telephone:  (415)  876-2805. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  Stockton 
Metropolitan  Airport,  effective 
November  22, 1993. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map,  may 
submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
.  measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
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b.  Pro-am  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  oitiie  navig^le 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

SpeciGc  limitations  with  respect  to 
the  FAA's  approval  of  an  airport  Noise 
Compjatibility  Program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  dacisioD  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant -in^d  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Burlingame,  California. 

The  ooimty  ofSan  Joaquin  submitted 
to  the  FAA  on  February  28,  1992.  the 
Noise  Exposure  Maps,  descriptions,  and 
other  documentation  produced  during 
the  Noise  CompatibiUty  Planning  study 
conducted  from  May  1988,  throii^ 
October  1990.  The  Stockton 
Metropolitan  Airport  Noise  Exposure 
Maps  were  determined  by  the  FAA  to  be 
in  compliance  with  applicable 
requirements  on  May  10, 1991.  Notice  of 
this  determination  was  pubUshed  in  the 
Federal  Kesiater  on  May  28. 1991. 

The  Stockton  Metropohtan  Airport 
study  contains  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jorisdictions  from  the  data 
of  study  oompletion  to.  or  beyond,  the 
year  2000.  It  was  requested  that  the  FAA 
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evaluat  3  and  approve  this  material  as  a 
Noise  (  bmpatil^ity  Program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
prograiji  on  May  26. 1993  and  was 
requireq  by  a  provision  of  the  Act  to 
approv^  or  disapprove  the  program 
within  |180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failurejto  approve  or  disapprove  sudi 
prograqi  within  the  180-day  period  shall 
be  deeiiied  to  be  an  approval  of  sudi 
prograai. 

The  submitted  program  contained 
thirty  (30)  proposed  actions  for  noise 
mitigation  on  and  off  the  aiiport.  The 
FAA  completed  its  review  and 
determj(ned  that  the  procedural  and 
substaiitive  requirements  of  the  Act  and 
FAR  pat  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approv  d  by  the  Acting  Assistant 
Admin  strator  for  Airports  effective 
Novem  )er  22, 1993. 

Outri  jht  approval  was  granted  for 
twenty-  eight  (28)  of  the  specific  program 
elemen  s.  Two  (2)  elements  were 
disappooved.  The  approved  elements 
includ^  existing  preferential  nmway 
usage,  existing  flight  procediues, 
existina  aircraft  category  procedures, 
existing  pattern  procedures,  practice 
circling  maneuvers,  education  of  airport 
users,  wnend  county  development  title, 
residenpal/nonreskiential  noise 
sensitive  land  use  exclusion  area,  sound 
attenuation  in  new  construction, 
acoustij:al  studies,  real  estate  disclosure, 
resideiuial  soundproofing  program, 
noise  a^tement  departures, 
informational  signs,  noise  abatement 
advisoiies,  noise  abatement  hotlines, 
interagincy  coordination  procedures, 
review  committee,  amend  airport  land 
use  plan,  and  Weston  Ranch  easement 
area.    I 

These  determinations  are  set  forth  in 
detail  iu  a  Record  of  Approval  endorsed 
by  the  Acting  Assistant  Administrator 
for  Airaorts  on  November  22, 1993.  The 
Recordpf  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal,  are  available 
for  revifew  at  the  FAA  office  listed  above 
and  at  tne  administrative  offices  of  the 
Santa  Glara  Coimty. 

Isniec  in  Hawtfaome.  California,  on 
Decemh  ir  15. 1993. 
Hemuui  C  Bliss, 

Managei :  Anpotts  Dhnskm,  Western-Pacific 
Region. 

IFR  Dod  94-247  Filed  1-5-94;  8:45  am] 

BILUNO  qpx  4»10-13-« 


RTC  A.  Inc^  Two  New  Documents 
AvMible 

Pursuant  to  section  10{aK2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C  Appendix  I),  notice 
is  hereby  given  for  the  availability  of  the 
following  two  new  documents: 

•  RTCA/DO-219,  Minimum 
Operational  Performance  Standards  for 
ATC  Two- Way  Data  Link 
Commimicatioos.  Prepared  by  Special 
Committee  169  and  approved  by  the 
Technical  Management  Committee 
(TMC)  on  August  27,  1993. 

•  RTCA/DO-220.  Minimum 
Operational  Performance  Standards  for 
Airborne  Weather  Radar  with  forward- 
looking  windshear  capability.  Prepared 
by  Special  Committee  173  and  approved 
by  the  Technical  Management 
Committee  (TMC)  on  September  21. 
1993. 

Persons  wishing  to  present  statetnents 
or  obtain  information  should  contact  the 
RTCA  Secretari^,  1140  Connecticut 
Avenvie,  NW.,  suite  1020,  Washingtoq, 
DC  20036;  (202)  833-9339.  Any  member 
of  the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
28, 1993. 

Joyce  J.  Gillen. 

Designated  Officer. 

[FR  Doc  94-241  Filed  1-5-94;  8:45  am] 

BILUNG  CODE  4«te-^»-M 


RICA,  Inc.;  Aeronautical  Data  link 
AppUcationa;  RTCA  Special  Committee 
169,  Tenth  Meeting 

Pursuant  to  section  19(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  RTCA  Special 
Committee  169  meeting  to  be  held 
January  11-12, 1994,  starting  at  9:30 
a.m.  The  meeting  will  be  held  at  the 
RTCA  Conference  Room.  1140 
Connectitnat  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  of  meeting  agenda; 
(3)  Approval  of  the  Summary  of  the 
ninth  meeting  held  July  22-23. 1993;  (4) 
Report  of  Air  Traffic  Services  Data  Link 
Communications  Working  Group  (WG- 
1)  activities  and  aj^roval  of  MOPS  for 
Aircraft  Contest  Management  (CM) 
Equipment;  (5)  Report  on  Woiidng 
Croup  3.  Flight  Inibrmatiai  Services 
Communications,  activities;  (6)  Discuss 
Working  Croup  4  status:  (7)  Task  Force 
2  update  on  issues  apphcable  to  SC- 
169;  (8j  Odier  Business:  (a)  Discussion 
of  implementation  issues  (b)  FANS-2 
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status:  (9)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
28, 1993. 
Joyce  J.  Gillen, 
Designated  Officer. 
IFR  Doc.  94-242  Filed  1-5-94;  8:45  am) 

ULUNG  CODE  4910-1»-M 


RTCA.  Inc.;  RTCA  Technicel 
Menegement  Committee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  RTCA  Technical 
Management  meeting  to  be  held  January 
12,  1994,  starting  at  9  a.m.  The  meeting 
will  be  held  at  the  Airports  Council 
International-NA,  1220  10th  Street, 
NW.,  Suite  200.  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approve  summary  of  the 
September  21, 1993  meeting;  (3) 
Consider/approve:  (a)  Action  on  a  recent 
request  from  the  Federal  Aviation 
Administration  to  revise  the  guidance 
provided  to  Special  Committees  159  and 
135.  The  problems  identified  in  the 
request  will  impact  RTCA  DO-208  and 
DO-160C  (b)  Action  on  a  recent  request 
from  Airports  Council  International — 
North  America  to  develop 
characteristics/specifications  for  form/ 
fit/function  and  software  and 
communications  standards  for  security/ 
access  control  systems  (c)  Action  on  a 
recent  request  from  ARINC  to  develop  a 
MOPS  for  a  generic  computer.  This 
equipment,  referred  to  as  an  avionics 
computer  resource,  could  be  used  as  a 
Flight  Management  Computer  or  a 
Communications  Management  Unit  and 
would  be  used  to  implement  the  ICAO 
CNS/ATM  concept;  (4)  Other  business; 
(5)  Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW..  Suite  1020.  Washington,  DC 


20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
28. 1993. 
Joyce  f .  Gillen. 
Designated  Officer. 
IFR  Doc.  94-243  Filed  1-5-94;  8:45  ami 

BHJJNO  CODE  4*10-1»-M 

RTCA,  Inc.,  Special  Committee  168, 
Eleventh  Meeting;  Uthlum  Batteriea 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  appendix  I),  notice 
is  hereby  given  for  Special  Committee 
168  meeting  to  be  held  January  27-28, 
1994.  starting  at  9:30  a.m.  The  meeting 
will  be  held  at  the  RTCA  conference 
room,  1140  Connecticut  Avenue,  NW., 
suite  1020.  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks:  (2) 
Approval  of  the  summary  from  the  tenth 
meeting;  (3)  Review  EUROCAE  WG-39 
Activity;  (4)  Review  material  from  task 
assignments;  (5)  Review/approve  the 
proposed  final  MOPS  drafi;  (6) 
Assignment  of  tasks;  (7)  Other  business: 
(8)  Date  and  place  of  next  meeting  (if 
required). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
28, 1993. 

Joyce  J.  Gillen. 

Designated  Officer. 

[FR  Doc.  94-244  Filed  1-5-94;  8:45  am] 

BHXMG  COOE  MIO-IS-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-34;  Notice  2] 

American  Honda  Motor  Co.,  Inc.  Denial 
of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

American  Honda  Motor  Co.,  Inc. 
(Honda)  of  Torrance,  California 
determined  that  certain  passenger  cars 
failed  to  comply  with  49  CFR  571.208, 
Federal  Motor  Vehicle  Safety  Standard 
No.  208,  "Occupant  Crash  Protection," 
and  filed  an-appropriate  report  pursuant 


to  49  CFR  part  573.  Honda  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  ef  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  May  21, 1993  (58  FR 
29689).  This  notice  denies  that  petition. 

Paragraph  S4.1.4.2  of  Standard  No. 
208  requires  that  motor  vehicles  be 
equipped  with  seat  belt  assemblies  that 
comply  with  Standard  No.  209,  "Seat 
Belt  Assemblies."  Paragraph  S4.3(i)(3)  of 
Standard  No.  209  requires  that 

An  emergency  locking  retractor  of  a  Type 
1  or  Type  2  seat  beU  assembly  •  •  •  shall 
not  lock,  if  the  retractor  is  sensitive  to  vehicle 
acceleration,  when  the  retractor  is  rotated  m 
any  direction  to  any  angle  of  15  degrees  or 
less  from  its  orientation  in  the  vehicle  •  •  • 

Honda  determined  that  the  seat  belt 
assemblies  for  the  rear  outside  seating 
positions  of  approximately  1.2  million 
model  year  1990. 1991. 1992,  and  early 
1993  two-door  and  four-door  Accords 
do  not  comply  with  S4.3(j)(3),  the 
emergency  locking  retractor 
requirements  of  Standard  No.  209. 
When  the  vehicle  in  which  the 
noncomplying  belt  is  installed  is  in 
certain  parking  positions  such  as  on  a 
steep  uphill  grade,  the  rear  seat 
occupants  are  sometimes  unable  to  pull 
the  belt  out  of  the  retractor,  and  thus 
cannot  fasten  their  belts.  The  vehicle 
must  be  moved  to  a  more  level  position 
for  the  rear  seat  occupant  to  be  able  to 
put  on  the  seat  belt. 

Honda  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following  arguments: 

In  the  petitioner's  opinion,  the 
noncompliance  does  not  affect  the 
occupant  protection  performance  of  the 
subject  seat  belt  assemblies.  To  verify 
this,  Honda  tested  the  belts  to  determine 
whether  they  meet  the  locking 
requirements  of  Standard  No.  209.  All 
the  belts  complied  with  these 
requirements.  Further,  Honda 
performed  dynamic  sled  test 
comparisons  of  the  noncompliant  belts 
to  complaint  belts  at  a  test  speed  of  30 
miles  per  hour.  Honda  found  that  the 
performance  of  the  noncompliant  belts 
was  almost  the  same  as  that  of  the 
compliant  belts. 

Honda  stated  that  the  primary  effect 
of  the  noncomphant  seat  belts  is 
inconvenience  due  to  the  rear  seat 
occupant's  inability  to  pull  the  belt  out 
from  the  retractor  under  certain  parkmg 
conditions,  as  when  the  vehicle  is  in  a 
significant  uphill  parking  position  in 
excess  of  11  degrees,  or  when  the 
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vehicle  has  been  parked  such  that  one 
side  of  the  vehicle  is  substantially 
higher  than  the  other  (at  least  nine 
degrees).  Honda  argued  that  the 
opportunities  for  parking  an  affected 
vehicle  in  this  type  of  situation  are  very 
uncommon  and  would  present  a  high 
level  of  discomfort  to  rear  seat 
occupants  from  sitting  at  this  angle. 
Honda  has  found  that  when  the  vehicle 
is  parked  on  ground  at  lesser  angles 
than  previously  noted,  the 
noacompliant  belts  work  completely 
normally. 

Honda  reviewed  its  consumer  records 
for  complaints  relating  to  the 
noncompliance.  It  found  that  consumers 
had  registered  a  total  of  173  complaints 
regarding  the  4-door  sedan  and  34 
complaints  regarding  the  2-door  coupe. 
These  complaints  are  known  to  be 
related  to  the  subject  noncompliance,  as 
the  problem  is  clearly  described  in  the 
complaint.  In  addition,  Honda  received 
168  complaints  regarding  the  4-door 
sedem  and  46  complaints  regarding  the 
2-door  coupe  which  were  not  clearly 
defined  and  may  not  be  related  to  the 
subject  noncompliance.  The  consumer 
complaint  ratios,  taking  into  account 
only  the  known  related  complaints,  are 
0.026  percent  for  the  4-door  sedan  and 
0.014  percent  for  the  2-door  coupe. 

Since  Honda  offers  a  lifetime 
warranty  for  seat  belts,  it  will  replace, 
free  of  charge,  any  unit  that  has  a 
functional  problem  at  any  time  during 
the  UfB  of  the  vehicle.  In  this  instance, 
Honda  will  notify  owners  of  the  subject 
vehicles  that  it  will  replace  the  sensor 
in  the  noncompliant  seat  belt  retractors 
if  the  customer  experiences  the  locking 
problem. 

Honda  concluded  by  stating  that, 
although  the  noncomplying  retractors 
may.  in  certain  situations,  result  in  the 
belt  not  being  able  to  be  pulled  out  of 
the  retractor,  this  is  a  temporary 
condition  which  is  remedied  if  the 
vehicle  is  moved  from  an  uphill 
position  of  greater  than  11  degrees  or  a 
lateral  angle  of  greater  than  nine 
degrees.  There  is  no  risk  to  safety  once 
the  belt  has  been  successfully  fastened, 
since  the  performance  of  the  belts  is 
equal  to  those  which  are  in  total 
compliance  with  Standard  No.  209. 
Because  the  seat  belts  have  a  lifetime 
warranty,  any  complaint  concerning  the 
ability  to  activate  the  behs  will  result  in 
Honda  replacing  the  belt  with  no  cost  to 
the  consimier. 

No  comments  were  received  on  the 
petition. 

Occupant  protection  has  been  a 
primary  safsty  goal  of  the  agency  since 
its  inception,  liherefore, 
noncompliances  with  occupant 
protection  requirements  are  treated  with 


particular  concern.  The  noncompliance 
described  in  the  petition  is  one  that 
occius  on  y  under  specific 
circumsta  aces  of  vehicle  attitude.  That 
these  circ  imstances  are  not  isolated  and 
occur  wit  I  a  degree  of  frequency  is 
borne  out  by  the  number  of  complaints 
that  Honqa  has  received.  Generally,  a 
petitioner]  for  a  determination  of 
inconsequentiality  supports  its 
argument!  with  the  statement  that  no 
complaints  have  been  received.  In  this 
instance,  jhere  have  been  sufficiently 
numerous  expressions  of  concern  to 
cause  Hoi  da  to  formulate  a  "Product 
Improvement  Campaign".  Honda  has 
submitted  to  NHTSA  a  draft  of  its 
proposed  etter  to  owners.  The  letter 
does  not  t  ddress  the  safety  issue  to 
NHTSA's  satisfaction.  The  agency  is 
concemee  that  the  average  recipient 
will  not  u  aderstand  the  safety- 
relatednei  s  of  the  problem  described  in 
the  letter.  As  a  result,  the  recipient 
would  be  less  likely  to  respond  to  it 
than  to  a  letter  meeting  the  requirements 
of  Part  57'. 

NHTSA  has  concluded  that  the 
noncomp  iance  is  one  that  will  have  the 
immediate  effect  of  creating  frustration 
when  the  rear  seat  passenger  is  imable 
to  pull  th^  belt  out  of  its  retractor.  This 
can  deter  the  passenger  from  further 
efforts  to  wear  the  belt  until  the  vehicle 
is  once  more  at  an  attitude  at  which  the 
belt  may  be  fastened,  or  even  create  the 
impressia  a  that  the  belt  is  broken  and 
that  furthi  ir  attempts  to  dislodge  it  will 
be  useless .  Another  possibility  is  that  a 
parent  mi  y  be  unable  initially  to  secure 
a  child  sa  ety  seat,  then  neglect  to  get 
out  of  the  car  to  secure  it  when  the 
vehicle  is  moved. 

Altema  ively,  the  parent  may  respond 
by  movin  ;  the  child  seat  from  the  rear 
seat  position  to  the  front.  This  would  be 
contrary  tb  the  agency's  policy  of 
encouragi  og  parents  to  install  child 
safety  sea  s  in  the  rear  in  view  of  the 
greater  sa  ety  of  that  location.  In 
NHTSA's  view,  any  noncompliance  that 
has  the  p(  tential  to  decrease  the 
chances  g  :  use  of  a  seat  belt  is  not  one 
that  is  indonsequential.  Therefore,  both 
the  notifiitation  letter  and  the  remedy 
must  be  in  accordance  with  Federal 
requiremsnts. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  petitioner  has  not 
met  its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  denied. 

(15  U.SX1  1417;  delegatmns  of  authority  at 
49CFR  1.5  )  and  49  CFR  501.8)  • 


Issued  on:  January  3. 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  94-240  Filed  1-5-94;  8;45  am] 

BILUNG  CODE  4910-S9-M 

[Docket  No.  T84-01;  Notice  31] 

Theft  Data;  Motor  Vehicle  Theft 
Prevention  Standard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Publication  of  final  theft  data. 

SUMMARY:  This  document  publishes  the 
final  data  on  passenger  motor  vehicle 
thefts  that  occiu-red  in  calendar  years 
1990-1991.  As  provided  in  the  Anti  Car 
Theft  Act  of  1992,  these  data  were  used 
to  determine  the  theft  rates  for  existing 
passenger  motor  vehicle  lines 
manufactured  in  model  years  1990  and 
1991  and  to  determine  the  median  theft 
rate  for  all  those  lines.  Vehicle  lines 
with  theft  rates  exceeding  the  median 
theft  rate  of  3.5866  per  thousand 
vehicles  produced,  are  subject  to 
selection  for  coverage  imder  the  Theft 
Prevention  Standard. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Cray,  Onice  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 

SUPPLEMENTARY  INFORMATION: 

Original  Base  Median  Theft  Rate  (1983- 
1984  Median  Theft  Rate) 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Theft  Act), 
added  title  VI  to  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Cost 
Savings  Act).  Pursuant  to  title  VI, 
NHTSA  promulgated  49  CFR  part  541, 
Federal  Motor  Vehicle  Theft  Prevention 
Standard.  Part  541  establishes 
performance  requirements  for  inscribing 
or  affixing  vehicle  identification 
numbers  (VINs)  onto  certain  major 
original  equipment  and  replacement 
parts  of  high  theft  lines  of  passenger 
motor  vehicles. 

Section  603  of  the  Cost  Savings  Act, 
as  originally  enacted,  specified  three 
categories  of  car  lines  that  were  high 
theft  lines  within  the  meaning  of  title 
VI.  These  three  types  were: 

Existing  lines  that  had  a  theft  rate 
exceeding  the  median  theft  rate  for 
calendar  years  (CYs)  1983-1984  (section 
603(a)(1)(A)): 

New  lines  that  were  likely  to  have  a 
theft  rate  exceeding  that  median  theft 
rate  (section  603(a)(1)(B));  and 

Lines  with  theft  rates  below  the 
median  theft  rate,  but  which  had  a 
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majority  of  major  parts  interchangeable 
with  lines  whose  theft  rate  exceeded  or 
was  likely  to  exceed  the  median  theft 
rate  (section  603(a)(1)(C)). 

Section  603(b)  of  the  Cost  Savings  Act 
provided  that  the  median  theft  rate  was 
the  combined  rate  determined  for  CYs 
1983-1984.  Section  603(b)  also  set  forth 
the  equation  NHTSA  must  use  to 
determine  the  theft  rates  for  each  of  the 
vehicle  lines.  After  applying  this 
equation  to  each  existing  Une,  NHTSA 
was  directed  by  section  603(b)  to  rank 
the  lines  by  theft  rates  to  calculate  the 
median  theft  rate. 

In  a  Federal  Register  dociunent  of 
November  12,  1985  (50  FR  46666), 
NHTSA  published  the  final  theft  data 
reflecting  passenger  motor  vehicle  thefts 
in  CYs  1983-1984.  In  that  document. 
NHTSA  also  explained  how  it  decided 
on  the  data  source  to  be  used  and  how 
it  calculated  the  final  theft  rates.  Based 
on  its  calculations,  NHTSA  determined 
that  the  median  theft  rate  for  CYs  1983 
and  1984  was  3.2712  thefts  per 
thousand  vehicles. 

Request  for  Comments  Concerning  New 
Median  TheA  Rate  (1990-1991  Median 
Theft  Rate) 

1 .  The  Anti  Car  Theft  Act  of  1992 

The  Anti  Car  Theft  Act  of  1 992 
(ACTA),  which  became  law  on  October 
25,  1992,  amended  title  VI,  Theft 
Prevention,  of  the  Cost  Savings  Act. 
Title  VI  was  amended  to  require  the 
agency  to  calculate  theft  rates  for 
passenger  motor  vehicle  lines  for  the  CY 
1990-1991  period  and  then  to  establish 
a  new  median  theft  rate,  based  on  that 
same  period. 

Title  VI  was  also  amended  to  redefine 
"passenger  motor  vehicle"  to  include 
"any  multipurpose  passenger  vehicle 
and  light-duty  truck  that  is  rated  at 
6.000  pounds  gross  vehiclia  weight  or 
less."  See  Section  601(1)  of  title  VI. 
Before  title  VI  was  amended,  "passenger 
motor  vehicle"  was  defined  for  title  VI 
purposes  to  include  passenger  cars  only. 
Given  the  new  definition  of  "passenger 
motor  vehicle,"  NHTSA  must  calculate 
the  CY  1990  and  1991  theft  rates  not 
only  for  passenger  cars,  but  also  for 
multipurpose  passenger  vehicle  (MPV) 
and  light-duty  truck  (LDT)  lines  that  are 
rated  at  6,000  poimds  gross  vehicle 
weight  rating  or  less.  Depending  on 
their  theft  rates,  certain  MPV  and  LDT 
lines  may  be  determined  to  be  likely 
high  theft  lines,  and  thus  may  be  subject 
to  the  parts  marking  requirements  of  the 
Theft  Prevention  Standard. 


2.  Preliminary  Theft  Rates  of  Vehicle 
Lines  and  Median  Theft  Rate 

On  August  5.  1993,  NHTSA  published 
in  the  Federal  Register  (58  FR  41834). 
for  review  and  comment,  a  document 
setting  forth  data  on  passenger  motor 
vehicle  thefts  that  occurred  in  CYs 
1990-91,  including  preliminary  theft 
rates  of  vehicle  lines  and  the 
preliminary  median  theft  rate  for  all 
lines.  In  calculating  the  preliminary  CY 
1990-1991  theft  rates,  NHTSA  followed 
the  same  procedures  it  used  in 
calculating  the  1983-1984  theft  rates, 
with  minor  exceptions.  The  calculation 
procedure,  based  on  National  Crime 
Information  Center  data  and  the  Vehicle 
Identification  Number  (VIN)  of  each 
stolen  vehicle,  was  described  in  the 
August  1993  document 

Out  of  a  total  of  226  vehicle  lines, 
NHTSA  preliminarily  determined  that 
the  median  theft  rate  for  CYs  1990-1991 
was  3.6436  thefts  per  thousand  vehicles 
produced.  Of  those  vehicle  lines  with  a 
theft  rate  higher  than  3.6436, 90  were 
passenger  car  lines,  17  were  MPV  lines, 
and  6  were  LDT  lines. 

In  Table  I  of  the  August  1993 
document,  NHTSA  tentatively  ranked 
each  of  the  226  vehicle  lines  in 
descending  order  of  theft  rate.  Public 
comment  was  sought  on  the  accuracy  of 
the  data,  especially  production  volumes 
of  individual  vehicle  lines.  Public 
comment  was  also  sought  on  the 
methodology  used  by  NHTSA  in 
determining  the  ranking  of  the  existing 
passenger  motor  vehicle  lines. 

Based  on  the  preliminary  data, 
NHTSA  also  published  a  Table  III  that 
listed  the  previously  designated  high 
tlieft  lines  with  theft  rates  that  fell 
below  the  preliminary  median  theft  rate 
of  3.6436.  The  agency  noted  that  lines 
that  are  presently  listed  in  appendix  A 
of  49  CFR  part  541  as  subject  to  the 
requirements  of  the  Theft  Prevention 
Standard  will  continue  to  be  so  listed 
regardless  of  whether  they  fall  below  the 
median  theft  rate.  This  is  because 
section  603(d)  of  the  Cost  Savings  Act 
provides  that,  except  for  exemptions 
from  parts  marking  due  to  NHTSA- 
approved  antitheft  devices,  the  agency 
may  not  "render  the  standard 
inapplicable  to  any  line  which  at  any 
time  has  been  subject  to  the  standard." 

NHTSA  explained  that  in  selecting 
high  theft  lines  based  on  the  1990/91 
median  theft  rate,  it  will  follow  the 
procedures  it  established  in  49  CFR  part 
542,  Procedures  for  Selecting  Lines  to  be 
Covered  by  the  Theft  Prevention 
Standard.  The  agency  indicated  that  it 
contemplated  that  newly  designated 
high  theft  passenger  cars  would  be 
required  to  begin  to  comply  with  parts 


marking  requirements  in  MY  1995.  but 
that  oomplianca  for  high  theft  MPV's 
and  LDTs  might  be  delayed  to  a  later 
model  year  since  determination  of 
"major  parts"  for  these  vehicles  has  not 
yet  been  made. 

Public  Comments  and  Agency  Response 

In  response  to  the  August  1993 
Federal  Registn-  document,  NHTSA 
received  nme  written  comments,  all 
from  vehicle  manufacturers.  The 
commenters  addressed  four  subjects: 
NHTSA's  methodology  in  calculating 
the  1990/91  theft  rates,  the  specific 
preliminary  theft  data  regarding  the 
respective  commenter's  vehicles,  the 
agency's  intention  to  require  that  newly 
designated  high  theft  care  lines  be 
marked  beginning  in  model  year  1995. 
and  the  effect  of  the  1990/91  theft  rates 
on  lines  previously  determined  high 
theft. 

1.  NHTSA'S  Methodology  in  Cahulating 
Rates 

NHTSA  received  on  comment  on  its 
methodology  in  calculating  the  new 
theft  rates.  Volkswagen  of  America.  Inc 
(Volkswagen)  stated  its  behef  that  ACTA 
sought  to  alleviate  chop-shop  related 
vehicle  thefts.  It  therefore  recommended 
that  only  thefts  relating  to  chop-shop 
activities  be  counted  in  determining 
theft  rates. 

While  chop-shop-related  thefts  may 
have  been  Congress'  primary  concern  in 
enacting  the  Theft  Act,  the  relevant 
language  in  that  Act  (which  remained 
unaltered  in  the  ACTA)  directs  NHTSA 
to  calculate  the  theft  rate  of  a  passenger 
motor  vehicle  line  using  a  fraction  with 
"  the  number  of  new  passenger  motor 
vehicle  thefts  for  that  line  *  *  *",  asthe 
numerator.  (See  section  603(b)(1).)  The 
statute  does  not  direct  the  agency  to 
make  theft  motive  distinctions  such  as 
those  suggested  by  Volkswagen. 

Thereiore,  NHiSA  does  not  believe  it 
appropriate  to  only  use  chop-shop 
related  theft  data  in  calculating  theft 
rates  for  a  particular  line,  or  the  median 
theft  rates  for  a  particular  line,  or  the 
median  theft  rate  of  all  lines.  The  final 
data  published  in  this  document 
calculates  theft  rates  for  each  particular 
line,  using  all  reported  new  passenger 
motor  vehicle  thefts  for  that  line,  in  CY 
1990  and  1991. 

2.  NHTSA's  Calculated  Theft  Rates  of 
Individual  Lines 

NHTSA  received  comments  from  the 
following  seven  manufacturers 
concerning  the  listing  of  certain  vehicle 
lines  and  preliminary  data  presented  in 
the  August  1993  document:  Chrysler 
Corporation  (Chrysler).  Fiat  Auto  R&D 
U.S.A.  (Fiat),  Ford  Motor  Company 
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(Ford),  Mazda  (North  America),  Inc. 
Nissan  Research  and  Development,  hv 
(Nissan).  American  Suzuki  Motor 
Corporation  (Suzxiki),  and  Volkswagen. 

Chrylsler  requested  that  the  Chrysler 
LeBaron  line  be  separated  into  three 
lines,  to  differentiate  among  the 
LeBaron  Landau  4-door  sedan,  the 
LeBaron  2-door  coupe  and  the  LeBaron 
convertible.  NHTSA  agrees  that  the 
LeBaron  line  should  be  separated,  but 
only  into  two  lines.  Since  the  2-door 
coupe  and  the  convertible  are  built  on 
the  same  platform,  the  agency  considers 
the  vehicles  to  be  in  the  same  line,  the 
LeBaron  Coupe/Convertible.  The 
LeBaron  4-door  sedan  is  in  a  separate 
line,  the  LeBaron  Sedan. 

Chrysler  also  stated  that  the  Chrysler 
New  Yorker  is  more  accurately  listed  as 
the  "New  Yorker  5th  Avenue/Imperial." 
Listing  the  1990/91  New  Yorker  line  as 
the  New  Yorker  5th  Avenue/Imperial 
makes  that  line  distinct  from  the  LH 
series  New  Yorker,  that  Chrysler 
introduced  in  model  year  1994.  NHTSA 
concurs  with  this  comment. 

Ford  commented  that  only  16  percent 
of  its  model  year  1990  and  1991  E150 
light  duty  truck  line  had  a  gross  vehicle 
weight  rating  (GVWR)  of  6.000  lbs.  or 
less,  and  that  model  year  1996,  each 
vehicle  in  its  E150  line  will  be  over 
6,000  lbs.  GVWR.  Thus,  by  model  year 
1996,  that  company's  E150  light  duty 
trucks  will  not  meet  the  ACTA's 
definition  of  "passenger  motor  vehicle," 
since  they  will  have  a  GVWR  exceeding 
6.000  pounds.  Ford  stated  that  it 
assumes  that  the  effective  date  of  the 
parts  marking  standard  for  MPV's  and 
LDT's  will  be  no  earlier  than  the  1996 
model  year  and  that,  therefore,  it  has 
concluded  that  no  E150  vans  will  be 
subject  to  parts  making.  As  discussed 
below,  NHTSA  has  decided  that 
manufacturers  of  liens  designated  as 
high  theft  pursuant  to  the  1990/91 
median  theft  rate  must  begin  marking 
their  vehicles  in  model  year  1996.  The 
agency  agrees  that  if  the  Ford  E150  line 
does  not  fall  within  the  statutory 
definition  of  "passenger  motor  vehicle," 
the  vehicles  are  not  subject  to  the  theft 
prevention  standard. 

Mazda  noted  two  errors  concerning 
the  listing  of  Mazda  lines  in  Table  III  of 
the  August  1993  Federal  Register 
document.  As  discussed  above.  Table  III 
listed  the  previously  designated  high 
theft  lines  with  theft  rates  that  fell 
below  the  preliminary  median  theft  rate. 
The  Mazda  323/Protege  line  was 
erroneously  listed  as  a  high  theft  line, 
and  the  Mazda  929  was  not  listed. 
NHTSA  has  corrected  the  table  for  this 
document  by  removing  the  323/Protege 
and  including  the  929. 


Volk^agen  noted  that  Table  HI  listed 
the  "Quattro,"  which  that  company 
assumed  refers  to  the  Audi  V8  Quattro 
Sedan^ince  the  line  was  determined 
by  NHTJSA  to  be  likely  low  theft, 
Volkswagen  asked  that  the  line  be 
removed  from  Table  III.  NHTSA  concurs 
that  listing  the  "Quattro"  in  Table  III 
was  an  error,  and  has  removed  it  from 
the  flna  data. 

Comr  lenters  also  identified  several 
typographical  errors  in  the  theft  data 
presented  in  the  August  1993  document. 
In  light  jof  those  comments,  the  agency 
has  corrected  the  theft  rate  for  the  Ford 
Tempo  knd  Nissan  NX  Coupe,  and  the 
1990  production  number  for  the  Suzuki 
Sidekicjc.  NHTSA  has  also  corrected 
production  data  for  the  Jetta  line  for 
model  jjear  1991,  based  on 
Volkswagen's  comment.  Based  on 
commeAts  from  Rolls-Royce,  NHTSA 
added  tnree  Rolls-Royce  lines,  Two 
Maserali  lines  were  also  added.  No 
thefts  wiBre  reported  for  any  of  the  Rolls- 
Royce  or  Maserati  lines  in  1990  or  1991. 

Suzuli  provided  model  year  1990 
productton  numbers  for  the  Chevrolet 
Sprint,  Firefly  and  GEO  Metro 
(includihg  production  numbers  for  both 
the  harqtop  and  convertible  models) 
lines.  The  Sprint  is  sold  in  Puerto  Rico 
as  the  FJrefly.  General  Motors  (GM)  has 
already  provided  NHTSA  with 
production  figures  for  the  Chevrolet 
Sprint  (  ncluding  the  Firefly).  Since  GM 
certifies  compliance  with  the  theft 
prevent  on  standard  for  the  Sprint  Une, 
NHTSA  will  base  the  final  theft  rates  for 
these  lines  using  GM's  production 
number  i. 

GM  a  so  certifies  theft  standard 
complia  nee  for  the  GEO  Metro.  GM's 
data,  however,  did  not  include 
production  numbers  for  the  convertible 
GEO  M«  tros.  Therefore,  the  final  theft 
rates  foi  the  GEO  Metro  reflect  the 
additioi  al  information  provided  by 
Suzuki. 

In  ad<  ition  to  the  above  changes, 
NHTSA  is  making  the  following 
correcti  )ns  to  the  list  of  high  theft  lines 
with  th(  ft  rates  below  the  median  theft 
rate.  Tw  o  lines  that  were  inadvertently 
omitted  the  Saturn  SC  and  Lotus  Elan, 
are  addid.  One  line  that  was 
inadver  ently  included,  the  Mercedes- 
Benz  12 )  line,  is  removed. 

Fiat  n  ated  that  the  production  figures 
shown  ii  the  agency's  August  1993 
docume  it  correspond  to  the  figures  in 
the  199(  and  1991  model  year  CAFE 
reports,  and  expressed  the  belief  that 
NHTSA  s  theft  regulation  requires  theft 
markinj  subjection  to  be  based  on  actual 
calenda  year  production.  As  indicated 
above,  t  le  equation  that  NHTSA  must 
use  in  d  Jtermining  the  theft  rates  for 
each  ve  licle  line  is  set  forth  in  section 


603(b)  of  the  Coast  Savings  Act.  That 
section  provides  that  the  agency  is  to 
use  "the  sum  of  the  respective 
production  volumes  of  all  passenger 
motor  vehicles  of  (a)  line  (as  reported  to 
the  Environmental  Protection  Agency 
under  title  V  of  this  Act)  which  are  of 
[two  specified]  model  years."  (Emphasis 
added.)  Therefore,  it  is  correct  to  use 
model  year  production  figures  rather 
than  the  calendar  year  production 
figures  suggested  by  Fiat. 

3.  Implementation  Date 

Four  commenters  discussed  whether, 
for  the  new  vehicle  lines  determined  to 
be  high  theft  based  on  the  CY  1990- 
1991  theft  data,  parts  marking  should 
begin  in  MY  1995.  Each  of  the  four 
commenters,  Honda,  Nissan,  Toyata, 
and  Volkswagen,  asked  that  the  required 
marking  begin  with  MY  1996. 
Essentially,  each  manufacturer  stated  it 
needed  more  leadtime  to  be  able  to 
comply,  and  it  would  be  a  hardship  to 
begin  marking  in  MY  1995.  Some 
commenters  cited  start  up  difficulties 
since  they  would  be  parts  marking  for 
the  first  time.  Volkswagen  noted  that  for 
some  manufacturers,  requiring  parts 
marking  in  model  year  1995  may  not 
provide  enough  leadtime  for  the 
manufacturers  to  be  able  to  submit 
timely  petitions  for  exemption  from 
parts  marking,  pursuant  to  part  543. 
Exemption  from  Vehicle  Theft 
Prevention  Standard. 

Based  on  these  comments,  NHTSA 
has  decided  that  requiring  parts  marking 
in  MY  1995  for  the  new  vehicle  lines 
determined  to  be  high  theft  based  on  the 
CY  1990-1991  theft  data  would  impose 
an  undue  burden  on  manufacturers.  The 
agency  also  agrees  with  Volkswagen  that 
requiring  newly  designated  high  theft 
lines  to  be  marked  beginning  with 
model  year  1995  may  not  permit  some 
manufacturers  to  submit  timely 
petitions  for  exemption  from  parts 
marking  for  its  vehicle  lines,  pursuant  to 
part  543.  Section  543.5(b)(4)  requires  a 
manufacturer  to  submit  a  petition  "at 
least  8  months  before  the 
commencement  of  production  of  the 
line(s)."  For  a  manufacturer  which 

f)lans  to  introduce  its  model  year  1995 
ines  in  the  summer  of  1994.  Part  543 
petitions  may  already  be  due  at  NHTSA. 
Delaying  parts  marking  to  model  year 
1996  would  permit  all  manufacturers  to 
submit  timely  petitions  for  exemption 
from  parts  marking. 

For  these  reasons.  NHTSA  plans  to 
apply  the  parts  marking  requirement  for 
newly  designated  high  theft  lines, 
including  cars  and  MPV's/LDT's. 
pursuant  to  the  1990/91 'median  theft 
rates,  beginning  with  model  year  1996. 
This  expectation  will  be  reflected  in  a 
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future  rulemaking  to  amend  the  Theft 
Prevention  Standard. 

4.  Effect  of  1990/91  Medina  Theft  Rate 
on  Unes  Previously  Determined  To  Be 
High  Theft 

Nissan  made  several  observations 
regarding  the  effect  of  the  1990/91 
median  theft  rate  on  Nissan  vehicle 
lines  previously  determined  to  be  high 
theft.  NHTSA  confirms  Nissan's 
understanding  that  the  Infiniti  Q45, 
although  ranked  no.  177  in  the  final 
theft  rates,  continues  to  be  a  high  theft 
line  subject  to  the  theft  prevention 
standard.  Section  803(a)(5)  of  the  ACTA 
provides  that  any  line  subject  to  parts 
marking  when  the  original  Motor 
Vehicle  Theft  Act  was  enacted 
continues  to  be  so  subject,  and  that  the 
only  exemptions  are  for  vehicles  with 
NHTSA-approved  antitheft  devices.  See 
also  section  603(d}.  In  model  year  1990. 
the  Infiniti  Q45  was  granted  an 
exemption  from  parts  marking,  based  on 
a  standard  antitheft  device  on  all 
vehicles  in  the  line.  (See  53  FR  45181; 
November  8, 1988.)  Thus.  Nissan  may 
continue  to  place  the  antitheft  device  on 


all  veliicles  in  the  Q45  line,  in  lieu  of 
parts  marking. 

NHTSA  also  confirms  that  the 
publication  of  this  final  theft  data  has 
no  effect  on  the  Nissan  Infiniti  J30, 
which  was  not  yet  introduced  in  1990 
or  1991.  The  Infiniti  J30,  a  high  theft 
line  introduced  in  model  year  1993,  was 
also  granted  an  exemption  from  parts 
marking,  beginning  with  model  year 
1993.  (See  56  FR  47983;  September  23. 
1991.) 

Final  Theft  Data  and  Tmal  Median  Rate 

In  Table  I  of  this  document,  the 
agency  lists  each  of  the  231  vehicle  lines 
manufactured  in  model  years  1990  and 
1991  in  descending  order  according  lo 
theft  rate.  Based  on  the  data  set  forth  in 
Table  I.  NHTSA  has  determined  the 
final  median  theft  rate  for  1990  and 
1991  to  be  3.5866  thefts  per  1000 
vehicles  produced.  The  final  median  is 
the  theft  rate  ranked  116th  (3.5866  thefts 
per  thousand)  in  the  table,  according  to 
the  instructions  in  section  603(b)(2)  of 
the  Cost  Savings  Act. 

If  NHTSA  has  not  previously 
determined  the  line  to  be  high  theft, 
each  line  shown  in  positions  1  through 
115,  inclxisive.  in  Table  I,  will  be  subject 


to  selection  as  a  high  theft  line.  In 

selecting  high  theft  lines  based  on  the 
1990/91  median  theft  rate,  NHTSA  will 
follow  the  procedures  it  established  in 
49  CFR  part  542  Procedures  for 
Selecting  Lines  to  be  Covered  by  the 
Theft  Prevention  Standard,  and  provide 
affected  manufacturers  an  opportunity 
to  comment  on  NHTSA 's  preliminary 
determination  that  a  line  is  high  theft. 
Final  selection  by  NHTSA  will  mean 
that  the  vehicles  in  these  lines  and  their 
major  replacement  parts  will  have  to  be 
marked  as  specified  in  49  CFR  part  541, 
the  vehicle  theft  prevention  standard, 
begiiming  with  model  year  1996. 

u)  addition,  Table  II  of  this  document 
Usts  previously  designated  high  theft 
lines  with  theft  rates  below  the  median 
theft  rate  of  3.5866.  and  Table  III  lists 
lines  that  have  theft  rates  above  the 
median  theft  rate  and  have  major  parts 
intCTchangeable  with  those  of  lines  that 
have  theft  rates  below  the  median  theft 
rate. 

Auikwity:  19  U.S.C.  2021  aod  2023; 
delegation  of  authority  at  49  CFR  1  50. 

Issued  on:  December  30, 1993 
Howard  M.  Smolkln, 
Executive  Director. 
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Thefts 
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1991 
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Production 
(mfgr-s) 

(1990«91 
thefts  par 

1990 

1991 

1.000  cars 
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i085 

115,821 
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29,785 
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0 
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0 
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11.8151 
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35 
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4,138 

11.7867 

1,837 

924 

135,416 

105,463 

11.4622 
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77 

10,560 

7,800 

100218 

0 

19 

0 

1,947 

9.7S96 

295 

257 

32.052 

25,731 

95530 

448 

364 

60,150 

30.019 

9.0053 

23 

153 

7.154 

1Z433 

89856 

76 

186 

13.696 

15^5 
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305 

206 

32.346 

25.916 

87707 

397 

392 

46.874 

44.891 

8.5960 

31 

48 

4.609 

4.818 

83802 

1.596 

1J81 

189,150 

171.582 

8.2527 

469 

341 

58.837 

39.749 

8.2162 

288 

7S9 

33.200 

97.290 

6.0236 
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16,403 

15.959 

7.7869 

755 
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110.201 
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7.6692 
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10 

3.238 

2.244 
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22.034 

18.510 

7.5720 

521 

340 

72.138 

46.263 

72179 

494 

345 

TC.655 

42.919 

707S8 

337 

329 

47,731 

48.091 

6.9504 

7 

2 

945 

363 

6.8807 

59 

80 

7,162 

13.052 

6J764 

154 

288 

19,157 

45234 

6.8643 

537 

500 

71,088 

81.211 

6.8090 

1.  Fofd  Motor  Co „, 

2.  General  Motors _, 

3.  Honda _ _, 

4.  General  Motors _. 

5.  Nissan _ 

6.  Hyundai  _ _, 

7.  Toyota - , 

8.  General  Motors -. 

9.  Nissan _ , 

10.  Volkswagen „ 

11.  Chrysler  Corp 

12.  Mazda „ _ 

13.  Mb  Romeo 

14.  Genaral  Motors 

15.  Mitsubishi „. _ 

16.  Chrysler  Cotp „ 

17.  Voiitswagen ..„ 

18.  General  Motors 

19.  Chrysler  Corp 

20.  Porsche 

21.  Genaral  Motors  ~.- 

22.  Chrysler  Coip  _ 

23.  Geriaral  Motors 

24  Mitsubishi 

25.  Ford  Motor  Co  ._ 

26.  Chrysler  Corp  

27.  General  Motors „... 

28.  Toyota _ 

29  General  Motors 

30.  Volkswagen  _ 

31.  Volvo...., 

32.  Suzuki 

33.  General  Motors ,... 

34.  Chrysler  Corp 


Ford  Mustang  

GMC  Jimmy  S-15 

Prelude 

Chevrolet  Blazer  S-IO 

Pathfinder  

Sonata _ 

Supra 

0(dsmoi><le  Bravada 

300ZX  _ 

Cabridel „ _ 

Jeep  Cherokee 

RX-7  _„: 

164  :. 

Cadillac  Brougham 

Mirage  ~ 

Dodge  Monaco „ 

Golf/GTI _ 

Cadillac  Seville 

deep  Wrangler 

911   - __. 

Pontiac  Grand  AM 

Lebaron  Coupe/Corrvertible 

Chevrolet  Camaro 

Monteio  _ 

Ford  Probe  

Town  &  Country  MPV  

Chevrolet  Corvette  ._ 

4-Runner  _ _ 

Pontiac  Bonneville 

Jetta  . 

780  .._ 

Sldekkd(  ..- 

PonUac  Flrebirt 

Dodge  Shadow _ 
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35.  Mitsubishi 

36.  Ford  Motor  Co  . 

37.  Suzuki 

38.  General  Motors 

39.  General  Motors 

40.  Porsche  

41 .  Ford  Motor  Co  . 

42.  General  Motors 

43.  Chrysler  Corp  .. 

44.  General  Motors 

45.  Mitsubishi 

46.  Toyota 

47.  BMW 

48.  Chrysler  Corp  .. 

49.  General  Motors 

50.  Chrysler  Corp  .. 

51.  General  Motors 

52.  Chrysler  Corp  .. 

53.  General  Motors 

54.  General  Motors 

55.  General  Motors 

56.  Ford  Motor  Co  . 

57.  BMW 

58.  Chrysler  Corp  .. 

59.  Chrysler  Corp  .. 

60.  Nissan 

61.  Mitsubishi 

62.  General  Motors , 

63.  Isuzu 

64.  General  Motors . 

65.  Mazda 

66.  Nissan 

67.  General  Motors . 

68.  General  Motors . 

69.  Chrysler  Corp  ... 

70.  Ford  Motor  Co  .. 

71.  Alfa  Romeo 

72.  Chrysler  Corp  ... 

73.  Hyundai  

74.  Mitsubishi 

75.  Honda 

76.  Ford  Motor  Co  .. 

77.  General  Motors . 

78.  Volkswagen  

79.  Nissan 

80.  Chrysler  Corp  ... 

81.  Honda/Acura 

82.  Mercedes-Benz 

83.  BMW 

84.  Ford  Motor  Co  .. 

85.  Hyundai  

86.  General  Motors . 

87.  Mazda 

88.  Toyota „ 

89.  Chrysler  Corp  ... 

90.  General  Motors . 

91.  Isuzu 

92.  Ford  Motor  Co  .. 

93.  Chrysler  Corp  ... 

94.  General  Motors . 

95.  General  Motors . 

96.  Nissan 

97.  Audi  

98.  Subaru 

99.  Chrysler  Corp  ... 

100.  General  Motors 

101.  Isuzu 


Make/nrx>  lei  (line) 


FOR  Motor  Vehicles  Produced  in  Calendar  Years  1990/1991- 
Continued 


Calais 


Pickup  Truck  . 
Lincoln  Continental 

Samurai  

Pontiac  6000  

GEO  Tracker 

928 
UncoinMarkvii 

Buick  Skylark 

Dodge  Dynasty  .. 
Chevrolet  C-1 500    .. 

Qalant^igma 

MR2 

3  

Plymouth  Acclaim 

Buk:k  Reatta 

Dodge  Spirit  

GMC  Sierra  C-1 50< 
Plymouth  Sundance! 
GEO  Prlzm  .... 
OldsnHDbile  Cutlass 
Pontiac  Sunbird 
Ford  Thunderbird  .4.. 

5  

New  Yorker  5th  Av^mperial 
Plymouth  Laser 

240SX  

3000GT  

Oldsmoblte  Cutlass 

Amigo  

Pontiac  Lemans 

626/MX-6 

Maxima 

Buk:k  Estate  Wagor  . 

Buick  Century 

Eagle  Premier  

Lincoln  Town  Car  . 

Spkler 

Dodge  Stealth  

Scoupe  

Eclipse 

Accord 

Ford  Escort 

Chevrolet  Cavalier , 

Corrado  

Sentra 

Dodge  Daytona 

Legend  

129  

7  

Mercury  Cougar  .... 

Excel 

GEO  Storm 

B  Series  Ptekup 

Corolla/Corolla  Spot 
Jeep  Wagoneer 
Oldsmobile  Delta  88|Royal0 

Rodeo  

Ford  Tempo 

Dodge  Omni 

Chevrolet  Beretta  , 

Buk:k  LeSabre 

Stanza 

Coupe  Quattfo 

XT , 

Eagle  Talon 

Chevrolet  Corstea . 
Trooper/Trooper  II 


Thefts 
1990 


Thefts 
1991 


Production 

(mfgrs) 

1990 


194 

132 

24,976 

396 

368 

62,657 

42 

31 

5.782 

293 

223 

52,352 

232 

195 

34,948 

4 

1 

414 

120 

71 

21,658 

509 

482 

83.666 

500 

768 

94,510 

1,639 

1.015 

267,411 

301 

212 

451397 

0 

129 

0 

143 

138 

21.556 

538 

671 

95.142 

55 

2 

8.431 

415 

584 

79.054 

531 

273 

89.021 

432 

236 

60,517 

1.021 

489 

170.272 

494 

417 

88.229 

519 

731 

106.960 

593 

427 

104,847 

126 

101 

23.871 

461 

405 

93,538 

257 

141 

45.141 

301 

190 

60.582 

0 

51 

0 

584 

604 

126,321 

61 

28 

11,622 

148 

172 

34.351 

530 

448 

96,966 

528 

482 

110,685 

37 

0 

7,524 

497 

649 

123,893 

55 

71 

14,277 

602 

666 

142,648 

2 

8 

915 

0 

96 

0 

0 

165 

0 

383 

211 

67,658 

1,833 

2,151 

410,915 

1,030 

1.545 

188,146 

1,482 

1.127 

263.204 

49 

12 

11.041 

885 

547 

163,355 

186 

69 

37,884 

336 

282 

66,611 

19 

50 

5.413 

43 

33 

10.717 

335 

280 

76.580 

403 

346 

92.106 

370 

343 

73.376 

323 

269 

70.866 

1.073 

781 

219.738 

53 

10 

10,928 

451 

214 

105.508 

0 

123 

0 

999 

734 

218,976 

69 

0 

16.481 

384 

261 

90.981 

593 

387 

152.967 

305 

296 

79.356 

6 

1 

1,348 

0 

7 

12 

117 

125 

28.064 

605 

754 

168.855 

167 

120 

37,448 

Production 

(mfgr's) 

1991 


Theft  rate 
(1990/91 
thefts  per 
1.000  cars 
produced) 


23,928 

6.6661 

52,103 

6.6574 

5,417 

6.5184 

27.940 

6.4265 

31.498 

6.4263 

369 

6.3857 

8,898 

6.2508 

75,811 

6.2141 

112.320 

6.1306 

168.497 

6.0884 

39.562 

6.0382 

22.080 

5.8424 

26.839 

5.8064 

114.510 

5.7667 

1.491 

5.7448 

94,895 

5.7431 

52.079 

5.6981 

56.820 

5.6930 

95.000 

5.6923 

74.045 

5.6140 

115,721 

5.6134 

78.133 

5.5744 

17.016 

5.5519 

63.375 

5.5190 

30.720 

5.2464 

34,534 

5.1621 

9.903 

5.1500 

107.028 

5.0911 

6,030 

5.0419 

29,500 

5.0117 

100,436 

4.9544 

94,646 

4.9189 

0 

4.9176 

110,767 

4.8837 

11,630 

4.8636 

119,046 

4.8454 

1,154 

4.8333 

19,907 

4.8224 

34,305 

4.8098 

56,058 

4.8013 

425.360 

4.7640 

355,642 

4.7353 

293,995 

4.6823 

2,072 

4.6519 

144.748 

4.6478 

17.286 

4.6221 

68.274 

4.5817 

9.797 

4.5365 

6,056 

4.5311 

60,669 

4.4809 

78,529 

4.3895 

89.996 

4.3643 

65,585 

4.3386 

208,743 

4.3269 

,  3.702 

4.3062 

50.451 

4.2639 

28.953 

4.2483 

189.747 

4.2400 

0 

4.1866 

64.022 

4.1612 

83.677 

4.1412 

67.583 

4.0901 

377 

4.0580 

1.725 

•  4.0299 

32,096 

4.0226 

169,460 

4.0170 

34.502 

3.9889 
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Manufacturer 


Make/model  (line) 


Thefts 
1990 


Thefts 
1991 


Productton 

(mfgr's) 

1990 


Productton 

(mfgr's) 

1991 


Theft  rate 
(1990/91 
thefts  per 
1 .000  cars 
produced) 


102.  Chrysler  Corp  . 

103.  General  Motors 

104.  Honda/Acura  .... 

105.  Toyota 

106.  Chrysler  Corp  .. 

107.  General  Motors 

108.  General  Motors 

109.  Ford  Motor  Co  . 

110.  Toyota 

111.  Ford  Motor  Co  . 

112.  General  Motors 

113.  Ger>eral  Motors 

1 14.  General  Motors 

115.  Chrysler  Corp  .. 

116.  Ford  Motor  Co  . 

117.  General  Motors 

118.  Toyota 

119.  Isuzu 

120.  Mitsubishi 

121.  Nissan 

122.  BMW 

123.  Rover  Group  .... 

124.  Mercedes-Benz 

125.  Mazda 

126.  Isuzu 

127.  General  Motors 

128.  Rover  Group  .... 

129.  Mitsubishi 

130.  General  Motors 

131.  Mazda 

132.  General  Motors 

133.  Mercedes-Benz 

134.  General  Motors 

135.  Daihatsu  

136.  Ford  Motor  Co  . 

137.  General  Motors 

138.  Chrysler  Corp  .. 

139.  Ford  Motor  Co  . 

140.  Suzuki  ... 

141.  Ferrari 

142.  Toyota 

143.  Chrysler  Corp  .. 

144.  Jaguar 

145.  General  Motors 

146.  Porsche  

147.  General  Motors 

148.  Mazda 

149.  General  Motors 

150.  Nissan 

151.  Mercedes-Benz 

152.  Honda 

153.  Mazda 

154.  Chrysler  Corp  . 

155.  General  Motors 

156.  Toyota 

157.  Ford  Motor  Co 

158.  General  Motors 

159.  Chrysler  Corp  . 

160.  Ford  Motor  Co 

161.  Volvo 

162.  Nissan 

163.  Ford  Motor  Co 

164.  General  Motors 

165.  General  Motors 

166.  Chrysler  Corp  . 

167.  Chrysler  Corp  . 

168.  Isuzu 


LeBaron  Sedan  

Cadillac  Reetwood/Devilla 

Integra  

Tercel  

Plymouth  Horizon 

Chevrolet  S-10  Pickup  

GEO  Metro 

Mercury  Tracer „ 

Camry 

E150  Van  

GMC  Sonoma  

Chevrolet  Caprice  

Chevrolet  Lumina  APV 

Jeep  Comanche 

Mercury  Topaz  

Oldsmobile  98/Touring 

Ce«ca  

Impulse 

Wagon 

Pickup  Tnjck  

8  „ 


Rartge  Rover  MPV „ 

201   

323/Protege , 

Stylus 

Cadillac  Allante  

Sterling  827 

Van 

Pontiac  Grand  Prix 

Navajo  

Chevrolet  Astro  

124  

Oldsn>obile  Cutlass  Supreme  .. 

Rocky  MPV  

Bronco  II 

Okjsmobile  ToronadoH'rofeo  ... 

Eagle  Summit „. 

Mercury  Sable _ 

Swift 

Testarossa 

Cressida 

Dodge  Caravan/Qrand 

XJS 

Pontiac  Trans  Sport  APV 

944  ., 

OMsmobile  Silhouette  APV 

MX-6  Miata 

Oklsmobile  Custom  Cruiser 

Infiniti  M30 

126  

CIvte 

929 

Chrysler's  TC , 

Chevrolet  Celebrity 

Ptokup  Tmck  „.... 

Ford  Crown  Vtetorla 

Cadillac  Eldorado 

Dodge  Ramcharger 

Ford  Festlva 

740 , 

Axxess  

Mercury  Grand  Marquis 

Chevrolet  Lumina 

Chevrolet  Sprint  

Plymouth  Voyager/Qrar>d 

Dodge  Ram  Wagon/Van  B150 
Ptekup 


145 
656 

479 
406 

60 

349 

250 

0 

1.052 

37 
101 
361 
223 

45 
277 
318 
315 

22 

6 

460 

0 

14 

42 

297 

0 

11 

6 

3 

363 

0 

290 

81 
361 

24 
166 

38 

40 
278 

19 
1 

33 
709 

13 

88 
6 

57 
157 

16 

20 

64 
737 

36 

11 

79 
437 
148 

53 

30 
140 
147 

44 

160 

763 

1 

513 

24 
106 


33 
573 
267 
382 

0 

1.271 

337 

260 

909 

28 

306 

413 

180 

19 

187 

72 

201 

10 

0 

408 

8 

11 

45 

212 

49 

7 

S 

0 

277 

38 

429 

59 

267 

5 

0 

29 

41 

264 

22 

1 

36 

506 

9 

60 

2 

68 

97 

13 

19 

60 

759 

47 

3 

0 

457 

133 

45 

13 

95 

58 

0 

193 

422 

0 

301 

18 

94 


27,304 

170.517 

109.321 

88.482 

15.884 

72.784 

74.557 

0 

270.029 

10,102 

21,165 

55.528 

72.089 

10.681 

73.207 

58.444 

82.740 

4.772 

1.791 

129.951 

0 

4.862 

9.247 

74.316 

0 

3.076 

1.200 

934 

110,549 

0 

123,394 

21.870 

109.288 

7.514 

54,988 

14,480 

9,595 

93,126 

7,671 

426 

12,456 

234,609 

5.213 

33.424 

1.990 

28,103 

52,247 

3,573 

7,466 

21,030 

277.631 

18.090 

3.536 

29.271 

159,842 

57.680 

21.764 

12.311 

47.449 

54.036 

17.994 

70.633 

296.720 

233 

197.977 

13.706 

50.214 


17.741 

140,992 

80.333 

112.032 

0 

358.397 

62.206 

70.172 

259.414 

7,516 

90.222 

156.822 

38.551 

7.063 

56,165 

50,417 

61,482 

4,287 

0 

131.144 

2.411 

2.681 

17,033 

79,948 

14,919 

2,485 

2.216 

0 

91.646 

12.080 

105,795 

22,771 

91,770 

1,883 

0 

7,831 

17,626 

89.349 

6.227 

255 

11,039 

182,675 

2,371 

18,418 

850 

16,322 

38.868 

7,660 

6,718 

24.128 

269.947 

12.449 

1,636 

0 

178.940 

49,213 

15.895 

4.483 

44.544 

29.343 

182 

75.861 

196.473 

187 

144.534 

3.969 

34.635 


3.9516 

3.9453 

39335 

3.9299 

3.7774 

3.7571 

3.7445 

3.7052 

3.7039 

3.6894 

3.6539 

3.6449 

3.64^4 

3.6069 

3.5866 

3.5826 

3.5778 

3.5324 

3.3501 

3.3245 

3.3181 

3J3143 

3.3105 

3.2995 

3.2844 

3.2368 

3.2201 

3.2120 

3.1653 

3.1457 

3.1371 

3.1361 

3.1235 

3.0861 

3.0188 

30030 

2.9756 

2.9703 

2.9501 

2.9369 

2.9368 

2.9117 

2.9008 

2.8548 

2.8169 

2.8137 

2.7877 

2.7597 

2.7496 

2.7459 

2.7320 

2.7178 

2.7069 

2.6989 

2.6389 

2.6288 

2.6023 

2.5604 

2.5545 

2.4587 

2.4208 

2.4097 

2.4027 

2.3810 

2.3766 

2.3762 

2.3571 
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Table  I.— Model  Years  1990/1991  Theft  Rates  for  motor  Vehicles  Produced  in  Calendar  Years  1990/1991- 

Continued 


Manufacturer 


169.  General  Motors 

170.  Chrysler  Corp  

171.  Ford  Motor  Co 

172.  Volkswagen  

173.  General  Motors 

174.  Ford  Motor  Co 

175.  Ford  Motor  Co 

176.  Ctirysler  Corp  -... 

177.  Nissan 

178.  General  Motors . 

179.  Volkswagen  

180.  Volvo 

181.  Volvo 

'182.  Ford  Motor  Co  

183.  Audi 

184.  Toyota 

185.  Ford  Motor  Co 

186.  Jaguar 

187.  Chrysler  Corp  

188.  Subaru 

189.  Honda/Acura 

190.  Toyota 

191   Saab  

192.  Ford  Motor  Co 

193.  General  Motors 

194.  Volvo 

195.  Mitsubishi 

196.  Subaru  

197.  Nissan  ...„ 

198.  Daihatsu  

199.  Toyota 

200.  Nissan 

201.  Toyota : 

202.  Genera)  Motors 

203.  Mazda 

204.  Audi  

205.  Volkswagen  

206.  General  Motors 

207.  Peugeot 

208.  Audi  

209.  Subaru 

210.  General  Motors 

211.  General  Motors 

212.  Nissan 

213.  Chrysler  Corp 

214.  General  Motors 

215.  Saab  

216.  General  Motors 

217.  Yugo  

218.  Peugeot 

219.  Lotus 

220.  Fenarl 

221.  Lotus 

222.  Nissan ;.„ 

223.  Ferrari 

224.  Aston  Martin 

225.  Lamborghini 

226.  Fen'arl  

227.  Rolls-Royc*  .^. 

228.  Rolls-Royce 

229.  Rolls-Royce 

230.  Maserati 

231.  Maserati 


Make/m  xM  (line) 


Avenue 


Buick  Regal  .. 
Plymouth  Colt/Co^  Vista 
Ford  Taurus  .... 

Passat  

GMC  Safari  .... 
Ranger  Pk:kup 

Explorer  

Dodge  Colt/Colt  \^ 
Infiniti  045  .... 
Buk:k  Electra  Part 

Fox  

240  

940  

F150  Pickup  True 

80/90  

Lexus  ES250  . 
Mercury  Capri 

XJ6  

Dodge  Dakota  P^up 

Legacy  

NSX 

Lexus  LS400 

900  

Aerostar 

OkJsmobile  Cutlas^  Cruiser 

760  

Precis  

Loyale 

Pulsar  NX 

Charade 

Land  Coiiser .. 

Infiniti  G20  

Previa 

Buick  Riviera  , 
MPV  Wagon  ., 

100/200  

Vanagon  

Satum  SL  

405  

V8  Quattro  Sedan 

Justy 

Chevrolet  Sporlvail  G-10 
Buick  Roadmaster  . 

NX  Coupe  

Dodge  Ram  Picku  i 

Satum  SC 

9000  

GMC  Rally  SportvAn 
GV/QVUGVX/QVS 

505  

Esprit  

348  

Elan 

Van 

Mondial 

SaioorWantage/v4lante 

Diablo 

F40  

SIL  SpiriVSpur/Mufea/Eight 
Comtehe/Contlnen^ 

Turtx)  R  

Spyder 

430«28  


Thefts 
1990 


148 

26 

716 

42 

88 

566 

0 

23 

20 

184 

58 

80 

0 

298 

24 

32 

0 

24 

154 

154 

0 

77 

32 

303 

16 

17 

17 

68 

2 

23 

3 

0 

0 

29 

57 

15 

9 

0 

0 

4 

10 

0 

0 

0 

24 

0 

10 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


Thefts 
1991 


274 

50 

635 

36 

99 

599 

711 

58 

40 

131 

15 

45 

29 

215 

1 

43 

70 

23 

112 

141 

6 

82 

23 

279 

13 

0 

3 

36 

0 

4 

0 

25 

126 

25 

82 

12 

6 

49 

4 

0 

10 

15 

6 

7 

19 

6 

13 

2 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


Production 

(mfgr-s) 

1990 


53.561 

12.183 

309.211 

17.426 

43,263 

271.160 

0 

13.743 

11.615 

46.360 

24.714 

35.580 

0 

138,657 

9.168 

19.561 

0 

15,172 

66.459 

88.873 

0 

42.227 

14.574 

169.574 

8.891 

9.515 

3.210 

32.994 

1.168 

12.447 

1.921 

0 

0 

21.982 

47.852 

10.669 

7.363 

0 

700 

2.911 

9,552 

8.715 

0 

0 

42,251 

0 

20,675 

3.092 

1,323 

2 

102 

377 

0 

292 

98 

2 

0 

90 

399 

162 

340 

31 

31 


Production 

<mfgr'S) 

1991 


126.701 

20,681 

278.485 

16.567 

38.453 

243,697 

323,551 

23.813 

16,264 

100.702 

10,425 

25,561 

14.249 

114.669 

3.224 

17,643 

35.407 

8.995 

71.490 

64.200 

3.139 

41.559 

15.437 

150.579 

7.163 

0 

8.000 

25.904 

0 

3.732 

0 

16.132 

81.426 

12.956 

47.107 

9,036 

4,729 

39,867 

2,557 

542 

8  000 
,999 

5.804 

6,729 

8.705 

21.763 

10.296 

24.195 

1.620 

6.250 

654 

28 

240 

159 

0 

49 

40 

110 

60 

505 

141 

207 

4 

0 


Theft  rate 
(1990/91 
mefts  per 
1,000  cars 
produced) 


2.3410 

2.3126 

2.2988 

2.2946 

2.2884 

2.2628 

2.1975 

2.1568 

2.1522 

2.1420 

2.0775 

2.0445 

2.0352 

2.0251 

2.0174 

2.0159 

1.9770 

1.9448 

1.9282 

1.9272 

1.9114 

1.8977 

1.8327 

1.8179 

1.8064 

1.7867 

1.7841 

1.7658 

1.7123 

1.6688 

1.5617 

1.5497 

1.5474 

1.5456 

1.4638 

1.3564 

1.2405 

1.2291 

1.2281 

1.1584 

1.0781 

1.0331 

0.8917 

0.8041 

0.6717 

0.5826 

0.5126 

0.4244 

0.2089 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 
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Table  ll.— DESiGf«4ATED  High  Theft 
Car  Lines  With  Theft  Rates 
Below  the  Median  Theft  Rate  of 
3.5866 


Manufacturer 

BMW 

Chrysler  

Ferrari 

Ford  Mercury 

General  Motors: 
Buick  

Cadillac 

Chevrolet 

OUsmobile  

Pontiac 

Satum  

Honda  Acura  

Isuzu  

Jaguar 

Lotus 

Mazda 

Mercedes-Benz  .. 

Nissan  Infiniti  

Peugeot 

Rover  Group 

SAAB  

Toyota 

Lexus  

Volkswagen.  Audi 


Make/nrKxlel 


8. 

Chrysler's  TC. 

Mondial. 

Capri. 

Riveria,  Electra,  Parte 
Avenue.  Regal. 

Eldorado.  Atlanta. 

Lumina. 

Cutlass  Supreme,  98/ 
Touring. 

Grand  Prix. 

Sports  Coupe  (SC). 

NSX. 

Impulse,  Stylus. 

XJ6,  XJS. 

Elan. 

MX-5  Miata,  929. 

124.  126.201. 

M30.  045. 

405. 

Starting. 

900.9000. 

Cressida.  Celk:a. 

ES250.LS400. 

100/200/S4 


TABLE  111.— Vehicles  That  Fell 
Below  the  Median  Theft  Rate 
AND  Are  Interchangeable  With 
Lines  That  Fell  Above  the  Me- 
dian Theft  Rate 


Manufacturer 


Chrysler 

Chrysler  Town  and  Country 
(MPV)  

Dodge  Caravan/Grand 

PlyrrKXJth  Voyager/Grand  (Inter- 
changeable    with     Chrysler 

Town  and  Country  MPV)  

Ford: 

Ford  Tempo  

Mercury  Topaz  (Interchange- 
able with  Ford  Tempo) 

General  Motors: 

Chevrolet  Caprk:e : 

Buick  Roadnrtaster  (Inter- 
changeable with  Chevrolet 
Caprice) 

GEO  Metro 

Suzuki   Swift   (Interchangeable 

with  GEO  Metro)  

Nissan: 

Pathfinder  (MPV)  

Pk:kup  Truck  (LDT)  (Inter- 
changeable  with    Pathfinder 

MPV)    

Toyota: 

4-Runner  (MPV) 

Pickup  Truck  (LDT)  (Inter- 
changeable with  4-Runner 
MPV)  


Theft 
Rate 


7.6614 
2.9117 


2.3766 
4.2400 
3.5866 
3.6449 

0.8917 
3.7445 

2.9501 

13.8175 

3.3245 
7.2719 

2.6389 


(PR  Doc.  94-191  Filed  1-5-94;  8:45  am] 
BMJJNO  CODE  4l10-«*-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review;  Correction 

December  29. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  IXI 20220. 

Correction 

This  is  a  correction  to  PR  Doc.  93- 
31573  Filed  12-27-93;  8:45  a.m..  for  a 
Department  of  the  Treasury,  Office  of 
Thrift  Supervision  information 
collection.  The  corrected  information  is 
as  follows: 
Estimated  Number  of  Respondents: 

1,500. 
Estimated  Burden  Hours  Per 

Respondent:  40  hours. 
Estimated  Total  Reporting  Burden: 

60,000  hours. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
[PR  Doc.  94-228  Filed  1-5-94;  8:45  am) 
MLUNC  CODE:  W10-2$-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  30, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

0\tB  Number:  1512-0052 

Form  Numbers:  ATF  F  5130.9 

Type  of  Review:  Extension 

Title:  Brewer's  Monthly  Report  of 
Operations  (formerly  Brewer's 
Monthly  Report  of  (Dperations) 

Description:  ATF  F  5130.9  is  a  periodic 
report  filed  by  brewers  to  account  for 
taxable  commodities.  For  this  reason. 
ATF  F  5130.9  is  a  method  to  protect 
tax  revenue.  The  data  collected  on 
ATF  F  5130.9  is  also  summarized  by 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  in  a  statistical  release 
which  is  used  by  industry  and  other 
government  agencies. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  427 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  Monthly, 
Quarterly 

Estimated  Total  Reporting  Burden: 
2.388  hours 

OMB  Number:  1512-0059 

Form  Numbers:  ATF  F  5120.29 

Type  of  Review:  Extension 

Title:  Bonded  Wineries — Formula  and 
Process  for  Wine,  Letterhead 
Applications  and  Notices  Relating  to 
Formula  Wine 

Description:  ATF  F  5120.29  is 
completed  by  proprietors  of  bonded 
wineries  who  intend  to  produce  wine. 
to  ensure  that  the  formulas  and 
processes  used  in  the  production  of 
wine  are  in  accordance  with  the 
regulations  of  the  Federal  Alcohol 
Administration  Act  and  the  Internal 
Revenue  Code. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  600 

Estimated  Burden  Hours  Per      ^ 
Respondent:  2  hours 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 

1,200  hours 
OMB  Number:  1512-0115 

Form  Numbers:  ATF  F  5220.4 
Type  of  Review:  Extension 
Title:  Monthly  Report— Export 
Warehouse  Proprietor 

Description:  Proprietors  who  are 
qualified  to  operate  export 
warehouses  that  handle  untaxpaid 
tobacco  products  are  required  to  file 
a  monthly  report.  This  report 
summarizes  all  transactions  by  the 
proprietor  handling  receipts, 
dispositions  and  on-hand  quantities. 
ATF  F  5220.4  is  used  for  product 
accountability  and  is  examined  by 
regional  office  personnel. 
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Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  272 

Estimated  Burden  Hours  Per 
Respondent:  48  minutes 

Frequency  of  Response:  Monthly 

Estimated  Total  Reporting  Burden: 
2,644  hours 

OMB  Number:  1512-0216 

Form  Numbers:  ATF  F  5120.17 

Type  of  Review:  Extension 

Title:  Monthly  Report  of  Wine  Cellar 
Operations  (formerly  Monthly  Report 
of  Wine  Cellar  Operations] 

Description:  This  report  is  used  to 
monitor  wine  operations,  insure 
collection  of  wine  tax  revenue  and 
insure  wine  is  produced  in 
accordance  with  law  and  regulations. 
ATF  F  5120.17  provides  raw  data  for 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearm's  (ATF's)  Monthly  Statistical 
Release  on  Wine,  which  is  used  by 
ATF  and  other  federal  agencies,  along 
with  industry  itself,  as  a  tool  in  trend 
analysis  and  planning. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
1,648 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  6  minutes 

Frequency  of  Response:  Monthly, 
Annually 

Estimated  Total  Reporting  Burden: 
9,654  hours 

OMB  Number:  1512-0504 


No.  4  /  Thursday,  January  6,  1994  /  Notices 


Form  Nu  nbers:  ATF  F  5000.28 

Type  of  I  eview:  Extension 

Title:  Flc  or  Stocks  Tax  Return, 
Reconaceeping  and  Reporting 
Requir  sments 

DescTipti  on:  ATF  F  5000.28  is 
compl(  ted  by  persons  who  held 
alcoho  ,  tobacco  or  imported  perfume 
for  sail  on  1/1/91.  This  tax  collection 
was  in  posed  by  Public  Law  101-508 
for  col  ection  of  tax.  ATF  uses  the 
form  t(  identify  the  taxpayer,  the 
liabilit  r,  and  the  adjustments  to  the 
amoun  t  paid. 

Respond  mts:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organii  ations 

Estimate  i  Number  of  Respondents:  100 

Estimate  i  Burden  Hours  Per 
Respoi  dent:  30  minutes 

Frequent  y  of  Response:  Other  (one-time 
floor  si  ocks  tax) 

Estimate^  Total  Reporting  Burden:  530 
hours 

C/earancfe  Officer:  Robert  N.  Hogarth, 
(202)  9  27-8930,  Bureau  of  Alcohol, 
Tobac(  0  and  Firearms,  room  3200, 
650  M)  ssachusetts  Avenue,  NW., 
Washii  igton,  DC  20226 

OMB  Re\  iewer:  Milo  Sunderhauf.  (202) 
395-61  80,  Office  of  Management  and 
Budge  ,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HbUand, 

Departme  Ual  Reports  Management  Officer 

(FR  Doc.  <  4-229  Filed  1-5-94;  8:45  am] 

BIUJNC  C04e:  4«10-ai-P 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Panel  on  Radio  Marti 
and  TV  Marti;  Meeting 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 

The  United  States  Advisory  Panel  on 
Radio  Marti  and  TV  Marti  will  meet  in 
room  840,  301  4th  Street,  SW., 
Washington,  DC,  on  January  13, 1993. 
from  10  a.m.  to  6  p.m. 

The  Panel  will  meet  in  open  session 
with  current  and  former  U.S. 
government  broadcasters,  U.S.  officials, 
technical  experts,  representatives  of  the 
Cuban  community,  representatives  of 
the  private  sector  and  other  interested 
parties  to  discuss  the  purposes,  policies 
and  practices  of  U.S.  broadcasting  to 
Cuba. 

Please  call  Diane  Augustine,  (202) 
475-2204,  for  further  information. 

Dated:  December  30. 1993. 
Robert  S.  Leilcen, 

Executive  Director,  U.S.  Advisory  Panel  oii 
Radio  Marti  and  TV  Marti. 
[FR  Doc.  94-258  Filed  1-5-94;  8:45  am) 
BILUNG  CODE  B230-01-M 
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Vol.  58,  No.  4 

Thursday,  January  6.  1994 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e){3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Monday. 

January  10, 1994. 

PLACE:  2033  K  St.,  N.W..  Washington. 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6341. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  94-410  Filed  1-4-94;  3:08  pm] 

BILUNa  CODE  6351-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMSSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

January  5. 1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Fiscal  Year 
1995  Budget.* 

The  Commission  will  consider  issues 
related  to  the  CPSC  Budget  for  Fiscal 
Year  1995. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated:  January  3, 1994. 
Sheldon  D.  Butte, 
Deputy  Secretary. 

[FR  Doc.  94-409  Filed  1-4-94;  3:07  pm] 
MLUNQ  COOE  SSSS-OI-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:01  a.m.  on  Tuesday.  January  4. 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 


*  The  Commission  decided  that  agency  business 
required  scheduling  this  matter  without  the  normal 
seven  day  advance  notice. 


met  in  closed  session  to  consider  the 
following: 

Recommendations  regarding  the 
liquidation  of  depository  institutions'  assets 
acquired  by  the  Corporation  m  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent  of 
those  assets: 

Memorandum  re:  The  Howard  Savings  Bank, 

Newark,  New  Jersey  (Case  No.  505- 

8369-93-BOD) 
Memorandum  re:  The  Howard  Savings  Bank, 

Newark,  New  Jersey  (Case  No.  505- 

8S53-93-BOD) 

Recommendation  regarding  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  Stephen 
R.  Steinbhnk.  acting  in  the  place  and 
stead  of  Ehiector  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  seconded 
by  Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C,  552b(c](4),  (c)(6).  (c)(8). 
{c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NW.,  Washington,  DC. 

Dated:  January  4, 1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox. 

Assistant  Executive  Secretary. 
[FR  Doc.  94-414  Filed  1-4-94;  3:31  am) 

BILUNO  COOE  •714-01-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  January  11. 

1994  at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington. 

DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

mas  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
S4.^7g. 


Audits  conducted  pursuant  to  2  U.S.C 
§  437g,  §  438(b),  and  TiUe  26,  US.C 

Matters  concerning  participation  m  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  emplo3rBe 

DATE  AND  TIME:  Wednesday.  January  12, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  NW,  Washington. 
DC  (Ninth  Floor.) 

STATUS:  This  Oral  Hearing  Will  Be  Open 
to  the  Pubhc 

MATTER  BEFORE  THE  COMMISSION:  Public 
Hearing  on  Personal  Use  of  Campaign 
Funds. 

DATE  AND  TIME:  Thursday.  January  13. 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  NW.  Washington. 
DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1993-23:  Pacific  Telesis 
Pactel. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Press  Officer,  Telephone:  (202)  219- 

4155. 

Majorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  94-413  Filed  1-4-94:  3:15  pm] 

BILUNG  COOE  «71S-01-M 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  4:00  p.m.,  January  18, 
1994. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  N.W.,  Washington.  D.C 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
December  20, 1993,  Board  meeting 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  legislative  activity. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  Januar>'  3. 1994. 

Francia  X.  Cavanaugh, 

Execufjve  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  94-331  Filed  1-4-94;  9:57  ami 

BHJJNQ  COOE  erw-oi-M 
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LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Presidential  Search  Committee  Meeting: 
Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  68460. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE:  A 
meeting  of  the  Legal  Services 
Corporation  Board  of  Directors 
Presidential  Search  Committee  will  be 
held  on  January  7, 1994.  The  meeting 
will  commence  at  1:30  p.m. 
PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Legal  Services 
Corporation,  750  1st  Street.  N.E.,  11th 
Floor,  The  Board  Room,  Washington, 
D.C.  20002,  (202)  336-8800. 
CHANGES  IN  THE  MEETING: 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  majority  votes  of  the  Board 
of  Directors  taken  on  January  4, 1994.  In 
this  regard,  a  majority  of  the  Board  of 
Directors  voted  to:  (a)  add  what  appears 
below  as  agenda  item  number  5, 
affirming  by  said  vote  that  Corporation 
business  required  such  a  change  and  no 
earlier  annoimcement  of  the  change  was 
possible;  and,  (b)  close  fi-om  public 
observation  that  portion  of  the  meeting 


806  Federal  Register  /  Vol.  58,  No.    ,  /  Thursday.  January  6,  1994  /  Sunshine  Act  Meetings 


807 


at  whi<  h  the  above-referenced  item  will 
be  disc  iissed  for  the  reasons  enumerated 
below.  E'lirsuant  to  the  aforementioned 
votes,  I  le  Committee  will,  in  closed 
session,  consider  and  act  on  the  hiring 
of  a  coBsultant  to  assist  with 
administrative  matters  in  connection 
with  ib  e  presidential  search  being 
tmderti  iken  by  the  Committee,  including 
discusi  ion  of  the  relative  qualifications 
of  cane  idates  for  the  consulting 
positio  1.  The  closing  will  be  authorized 
by  the :  elevant  sections  of  the 
Goverr  ment  in  the  Sunshine  Act  (5 
U.S.C.  Sections  552b{c)(2)(2)  and  (6)1, 
and  th(  corresponding  regulation  of  the 
Legal  S  arvices  Corporation  [45  C.F.R. 
Sectiori  1622.5(a)  and  (e)).  The  closing 
has  be«  n  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Coimsel's  certification  is 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  Firfet  Street,  N.E.,  Washington,  D.C, 
20002,  In  its  eleventh  floor  reception 
area,  and  is  otherwise  available  upon 


request 
MATTEI 
items 
added 


OF  BE  CONSIDERED:  Agenda 
e  through  seven  have  been 
is  reflected  below. 


CLOSED  SESSION: 

5.  Consider  and  Act  on  the  Hiring  of  a 
Consultant  to  Assist  With  Administrative 
Matters  in  Connection  With  the  Presidential 
Search  Being  Undertaken  By  the  Committee, 
Including  Discussion  of  the  Relative 
Qualifications  of  Candidates  for  the 
Consulting  Position. 

OPEN  SESSION:  (Resumed) 

6.  Consider  and  Act  on  Other  Business. 

7.  Consider  and  Act  on  Motion  to  Adjourn 
Meeting. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie,  Executive  Office,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  January  4, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 
[FR  Doc.  94-411  Filed  1-4-94;  3:14  pm) 

MLUNO  CODE  7050-01-M 


Corrections 


Federal  Register 

Vol.  59.  No.  4 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-293] 

Boston  Edison  Co.,  Pilgrim  Nuclear 
Power  Station;  Issuance  of  Director's 
Decision  Under  1 0  CFR  2.206 

Correction 

In  notice  document  93-29308 
appearing  on  page  63192  in  the  issue  of 


Tuesday,  November  30, 1993,  make  the 
following  correction: 

In  the  second  column,  after  the  fourth 
full  paragraph,  insert  the  following  text: 

A  copy  of  the  Decision  will  be  filled 
with  the  Office  of  the  Secretary  for  the 
Commission's  review  in  accordance 
with  10  CFR  2.206(c).  As  provided  in 
this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  issuance, 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time  period. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November,  1993. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Murley, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[93-29308  Filed  11-29-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
[OW-FRL-4783-6] 

Water  Quality  Standards  for  Surface 
Waters  of  the  Sacramento  River,  San 
Joaquin  River,  and  San  Francisco  Bay 
and  Delta  of  the  State  of  Caiifomia 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  On  September  3. 1991,  the 
Regional  Administrator  for  Region  IX  of 
the  U.S.  Environmental  Protection 
Agency  disapproved  certain  water 
quality  criteria  contained  in  the  Water 
Quality  Control  Plan  for  Salinity  for  the 
San  Francisco  Bay/Sacramento-San 
Joaquin  Delta  Estuary,  that  was  adopted 
by  the  Caiifomia  State  Water  Resources 
Control  Board  on  May  1, 1991.  These 
criteria  were  disapproved  because  they 
failed  to  protect  the  Estuarine  Habitat 
and  other  designated  Hsh  and  wildlife 
uses  of  the  estuary.  Under  the  authority 
of  section  303  of  the  Clean  Water  Act, 
this  document  proposes  a  rule 
establishing  three  sets  of  federal  criteria 
to  protect  the  designated  uses  of  the 
estuary:  salinity  criteria  protecting  the 
Estuarine  Habitat  and  other  designated 
Tish  and  wildlife  uses,  a  second  set  of 
salinity  criteria  (measured  in  electrical 
conductivity)  to  protect  the  Fish 
Spawning  (Striped  Bass)  designated  use 
in  the  lowv  San  Joaquin  River,  and  a  set 
of  salmon  smolt  survival  index  criteria 
to  protect  the  Fish  Migration  and  Cold 
Fresh- Water  Habitat  designated  uses  in 
the  estuary. 

DATES:  All  written  comments  received 
on  or  before  March  11. 1994,  will  be 
considered  in  the  preparation  of  the 
final  rule.  Public  Hearings  will  be  held 
during  the  week  of  February  21, 1994, 
in  Fresno.  Sacramento,  and  San 
Francisco,  Califaniia. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Patrick  Wright.  Bay/ 
Delta  Program  Manager.  Water  Quality 
Standards  Branch,  W-3.  Water 
Management  Division,  Environmental 
Protection  Agency.  75  Havrthome 
Street,  San  Francisco,  California  9410S. 

Both  oral  and  written  comments  will 
be  accepted  at  the  hearings.  EPA 
reserves  the  right  to  fix  reasonable  limits 
on  the  time  allowed  for  oral 
presentations.  Written  comments  are 
encouraged. 

Contact  Lois  Grunwald.  Public  Affairs 
Office.  Environmental  Protection 
Agency,  75  Hawthorne  Street.  San 
Francisco.  Caiifomia  94105,  415/744- 


1588,  foi 

hearings 

FOR  FURf4ER 

Patrick 

Manager 

Branch, 

Division 

Agency, 

Francisct 

1993 
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further  information  on 


INFORMATION  CONTACT: 
)4/right,  Bay/Delta  Program 
Water  (Quality  Standards 
V-3,  Water  Management 
Environmental  Protection 
75  Hawthorne  Street,  San 
,  Caiifomia  94105.  415/744- 


SUPPLEMENTARY  INFORMATION:  Section 
303  of  th  i  Clean  Water  Act.  as  amended 
(hereinal  ter  CWA  or  the  Act),  requires 
each  stats  to  adopt  water  quality 
standard  i  consisting  of  designated  uses 
and  insti  eam  water  quality  criteria  to 
protect  s  ich  uses  for  all  waters  of  the 
United  S  ates  located  within  that  state. 
Section  :  03(c)  of  the  Act  provides  that 
states  shdll  review  and,  if  appropriate, 
revise  thi  i  water  quality  standards  at 
least  one  s  every  three  years.  Any  new  or 
revised  standards  adopted  by  the  state 
are  to  be  reviewed  and  approved  or 
disapproved  by  the  U.S.  Environmental 
Protectioh  Agency  (EPA  or  the  Agency). 
In  the  evfent  that  EPA  disapproves  a 
state's  standards,  and  the  state  does  not 
make  EPA's  requested  changes  within 
ninety  (9p)  days  of  the  disapproval,  or 
if  EPA  d(  tannines  at  any  time  that 
revised  c  r  new  standards  are  necessary 
to  meet  t  te  requirements  of  the  Act, 
section  3  )3(c)(4)  of  the  Act  states  that 
the  Adm  nistrator  shall  promptly 
prepare  and  publish  proposed 
regulatiofis  establishing  water  quality 
standard!  ^°'  '^^  applicable 
waterbotlies.  The  Administrator  shall 
promulgate  any  new  or  revised 
standard!  not  later  than  ninety  (90)  days 
after  pub  ication  of  the  proposed 
standard]  -  EPA's  regulations  for 
implemei  iting  section  303(c)  of  the  Act 
are  codified  at  40  CFR  part  131. 
Guidaxvc^  for  implementing  these 
regulations  is  contained  in  the  Water 
Quality  Standards  Handbook  (December 
1983)  and  Technical  Support  Manual: 
Waterbody  Surveys  and  Assessments  for 
Conducting  Use  Attainability  Analyses 
(Volume$I,IIandni). 

EPA's  Proposal  is  part  of  a 
coordinated  federal  interagency 
response  to  the  water  management 
issues  in  u\e  San  Francisco  Bay  and 
Deha.  EPfi  has  worked  closely  with  the 
U^.  Fishiand  Wildlife  Service 
(USFWS)|  the  NaUonal  Marine  Fisheries 
Service  (1  IMPS),  and  the  U.S.  Bureau  of 
Reclamation  (USER)  to  develop  a 
comprehensive,  habitat-oriented 
approachto  water  and  fish  and  wildlife 
resource  Inanagement  issues  in 
Caiifomia.  Other  components  of  this 
interagency  initiative  are  being 
announced  contemporaneously  with 
EPA's  prdposal.  These  include  USFWS 


actions  on  petitions  to  list  the  longFin 
smelt  and  Sacramento  splittail  as 
endangered  fish  species  under  the 
Federal  Endangered  Species  Act,  16 
U.S.C.  §§1531  to  1540  (ESA),  the 
USFWS  proposal  of  critical  habitat  for 
the  Delta  smelt  under  the  ESA,  and  the 
NMFS  reclassification  of  the  winter-run 
Chinook  salmon  as  endangered  under 
the  ESA. 

A.  Background 

The  San  Francisco  Bay/Sacramento- 
San  Joaquin  River  Delta  estuary 
(hereinafter  the  Bay/Delta)  is  the  West 
Coast's  largest  estuary.  It  encompasses 
roughly  1600  square  miles,  and  drains 
over  40  percent  of  Caiifomia.  The  Bay/ 
Delta  is  the  point  of  convergence  of 
California's  two  major  river  systems — 
the  Sacramento  River  system  flowing 
southward  and  draining  a  large  part  of 
northern  Caiifomia.  and  the  ^n  Joaquin 
River  system  flowing  northward  and 
draining  a  large  part  of  central 
Caiifomia.  These  two  rivers,  together 
with  a  number  of  smaller  rivers  flowing 
directly  westward  from  the  mountains, 
come  together  in  a  network  of  channels 
and  islands,  roughly  a  triangle  90  miles 
on  each  side,  known  as  the  Sacramento- 
San  Joaquin  E)elta.  The  rivers  converge 
at  the  western  tip  of  the  Delta,  forming 
an  estuary  as  fresh  water  mixes  with 
marine  water  through  a  series  of  bays, 
channels,  shoals  and  marshes  and 
ultimately  flowing  into  San  Francisco 
Bay  and  then  to  the  Pacific  Ocean. 

The  Bay/Delta  constitutes  one  of  the 
largest  systems  for  fish  production  in 
the  country,  supplying  habitat  for  over 
120  fish  species.  It  also  comprises  one 
of  the  largest  areas  of  waterfowl  habitat 
in  the  United  States,  providing  a 
stopover  for  more  than  one-half  of  the 
waterfowl  and  shorebirds  migrating  on 
the  Pacific  Flyway.  Within  the 
boundaries  of  the  Bay/Delta  is  the 
Suisun  Marsh,  the  largest  brackish 
marsh  on  the  West  Coast. 

The  Bay/Delta  is  also  the  hub  of 
Califomia's  two  major  water 
distribution  systems— the  Central  Valley 
Project  (CVP)  built  and  operated  by  the 
USBR  and  the  State  of  Califomia's  State 
Water  Project  (SWP).  Most  of  the  State's 
developed  water— 75  to  85  percent— is 
used  for  irrigation  purposes  by 
agriculture,  irrigating  over  4.5  million 
acres  throughout  the  State.  The  Bay/ 
Delta  watershed  also  provides  part  or  all 
of  the  drinking  water  supply  for  over  18 
million  people. 

Located  solely  within  the  State  of 
Caiifomia.  the  Bay/Delta  is  subject 
under  state  law  to  the  water  quality 
control  jurisdiction  of  the  Caiifomia 
State  Water  Resources  Control  Board 
(State  Board)  and  two  regional  boards. 
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the  Central  Valley  and  San  Francisco 
Regional  Water  Quality  Control  Boards. 
Under  the  Caiifomia  regulatory  scheme, 
the  State  Board's  actions  preempt 
regional  board  actions  to  the  extent  of 
anv  conflicts.  Cal.  Water  Code  §  13170. 

In  1978.  the  State  Board  adopted  and 
submitted  to  EPA  a  Water  Quality 
Control  Plan  (hereinafter  the  1978  Delta 
Plan)  containing  a  comprehensive  set  of 
water  quality  standards  to  protect  the 
designated  uses  of  the  Bay/Delta.  The 
1978  Delta  Plan  included  water  quality 
standards  for  three  categories  of 
designated  uses:  municipal  and 
industrial,  agriculture,  and  fish  and 
wildlife.'  The  1978  Delta  Plan  relied  on 
a  key  set  of  criteria  to  protect  fish  and 
wildlife  uses:  the  strip>ed  bass  spawning 
and  survival  criteria.  These  criteria  were 
established  to  provide  minimum 
salinity  and  flow  conditions  to  protect 
the  fishery  at  levels  that  would  have 
existed  in  the  absence  of  the  State  and 
federal  water  projects  (the  so-called 
"without  projects"  level).  The  striped 
bass  survival  criteria  were  based  on  a 
statistical  correlation  between  a  Striped 
Bass  Index  (SBI)  (a  measure  of  the 
relative  abundance  of  young  striped 
bass  in  the  estuary)  and  two 
hydrological  variables:  (1)  Delta  outflow 
(freshwater  flowing  through  the  Delta 
out  to  the  ocean),  and  (2)  Delta 
diversions  (freshwater  diverted  out  of 
the  Delta  channels  for  consumptive  uses 
in  agricultural  irrigation,  municipal  and 
industrial  uses).  Based  on  this 
relationship,  flow  (measured  in  cubic 
feet  per  second  (cfs)  of  Delta  outflow) 
and  salinity  requirements  at  critical 
points  in  the  Bay/Delta  were  adopted  as 
criteria.  The  SBI,  although  not  a  formal 
criteria,  was  used  to  measure  and 
predict  the  substantive  environmental 
results  of  implementing  these  flow  and 
salinity  criteria.  The  1978  Delta  Plan 
emphasized  striped  bass  protection 
because  of  the  economic  importance 
and  availability  of  scientific  information 
on  this  species  in  the  Bay/Delta,  but  the 
Plan  also  indicated  that  it  considered 
the  striped  bass  standards  to  be  a 
surrogate  for  protection  of  other  species. 

Pursuant  to  its  obligations  under 
section  303(c)(3)  of  the  Act,  EPA 
reviewed  the  1978  Delta  Plan  in  1980. 
While  EPA  approved  the  Plan,  it  was 
concerned  that  the  1978  Delta  Plan 
standards  would  not  provide  adequate 


■  The  CWA  and  implementing  regulations 
describe  the  two  components  of  water  quality 
standards  as  "designated  uses"  and  "water  quality 
criteria"  (40  CFR  131.3(i)).  whereas  Caiifomia  uses 
the  terms  "beneficial  uses"  and  "objectives".  It  has 
been  EPA's  and  California's  longstanding  practice 
to  interpret  these  terms  synonymously.  To  avoid 
confusion,  this  proposal  will  use  the  federal  terms 
"designated  uses"  and  "criteria". 


protection  of  striped  bass  and  the 
estuary's  fishery  resources.  EPA 
therefore  conditioned  its  approval  upon 
a  set  of  "interpretations"  of  the 
standards,  including  commitments  by 
the  State  Board  to  review  and  revise  the 
1978  Delta  Plan  standards  immediately 
if  there  were  measurable  adverse 
impacts  on  striped  bass  spawning,  or  if 
necessary  to  attain  "without  project" 
levels  of  protection  for  the  striped  bass 
(as  defined  by  an  SBI  value  of  79).  EPA 
also  conditioned  its  approval  on  the 
State  Board's  commitment  to  develop 
additional  criteria  to  protect  aquatic  life 
and  tidal  wetlands  in  and  surrounding 
the  Suisun  Marsh.  The  State  Board 
concurred  with  these  interpretations  in 
its  letter  to  EPA  dated  November  21, 
1980. 

In  the  years  since  the  1978  Delta  Plan 
was  adopted,  these  standards  have  not 
accomplished  the  intended  goal  of 
maintaining  the  SBI  at  a  long  term 
average  of  79,  the  1978  Delta  Plan's 
estimate  of  "without  project"  levels. 
Indeed,  during  the  1980's,  the  SBI 
averaged  approximately  7.5,  and  in  1983 
and  1985  reached  all-time  lows  of  1.2 
and  2.2.  Some  of  the  decline  in  the  SBI 
may  be  attributable  to  drought 
conditions  in  the  late  1970's  and  again 
in  the  late  1980's.  However,  the  highest 
SBI  values  actually  attained  since  the 
1978  Delta  Plan  was  adopted  were  only 
in  the  teens  and  20's,  a  substantial 
shortfall  from  the  stated  goal  of  79. 

The  precipitous  decline  in  striped 
bass  is  indicative  of  the  poor  health  of 
other  aquatic  resources  in  the  estuary. 
Several  species  have  experienced 
similar  declines,  including  chinook 
salmon  (the  winter-run  of  chinook 
salmon  is  listed  as  a  threatened  species 
under  the  ESA.  and  is  currently 
proposed  for  reclassification  as 
endangered).  Delta  smelt  (recently  listed 
as  a  threatened  species  under  the  ESA) 
and  Sacramento  splittail  and  longfin 
smelt  (both  the  subject  of  a  recent 
petition  for  listing  as  endangered 
species).  The  Caiifomia  Department  of 
Fish  and  Game  (Caiifomia  DFG) 
recently  testified  that  virtually  all  of  the 
estuary's  major  fish  species  are  in  clear 
decline.  (CDFG  1992b,  WRINT-DFG-8)  2 

As  fishery  resources  continued  to 
decline,  EPA  on  several  occasions 
expressed  its  concem  to  the  State  Board 
about  the  need  for  standards  to 
adequately  protect  these  resources. 


'If  a  reference  was  presented  to  the  Slate  Board 
during  one  of  its  hearings,  this  preamble  will 
present  citations  in  both  the  standard  scientiTic 
form  and  in  the  State  Board  hearing  record  form. 
Accordingly,  the  eighth  exhibit  submitted  by 
California  DFC  at  the  Board's  interim  water  rights 
hearings  in  the  summer  of  1992  is  cited  as 
indicated. 


Throughout  the  first  and  second 
triennial  reviews  ending  in  1981  and 
1985,  EPA  urged  the  Stale  Board  to 
review  and  revise  the  1978  Delta  Plan  in 
accordance  with  EPA's  1980  approval 
letter.  At  the  conclusion  of  each 
triennial  review,  the  State  Board  made 
no  changes. 

After  its  second  triennial  review,  in  a 
letter  to  EPA  dated  June  23, 1986,  the 
State  Board  acknowledged  that  the  1978 
Delta  Plan  standards  were  not  adequate 
to  protect  the  estuary's  fishery 
resources.  It  then  outlined  the  hearing 
process  it  was  planning  for  revising  the 
standards.  In  response,  and  as  part  of  its 
consideration  of  the  State  Board's 
second  triennial  review,  EPA,  on  June 
29.  1987,  sent  a  letter  to  the  State  Board 
stating  that  EPA  could  no  longer 
approve  the  striped  bass  survival 
standards  (or  the  related  provision 
allowing  relaxation  of  the  spawning 
standard  in  drier  years)  because  these 
standards  did  not  adequately  protect  the 
designated  uses.  EPA  recognized, 
however,  that  the  State  Board  had 
initiated  new  hearings  to  revise  the  1978 
Delta  Plan  standards.  EPA  therefore 
indicated  that  it  would  await  the  results 
of  the  new  hearings  and  approve  or 
disapprove  the  revised  standards  after 
the  State  Board's  submission  to  EPA  of 
a  complete  set  of  revised  standards. 

In  addition  to  EPA's  review  under  the 
CWA,  the  1978  Delta  Plan  also  received 
intense  scmtiny  under  state  law  in 
Caiifomia  state  court.  This  review 
culminated  in  a  state  appellate  decision, 
United  States,  et.  al.  v.  State  Water 
Resources  Control  Board.  182  Cal.  App. 
2d  82  (1st  Dist..  1986)  (known  as  the" 
"Racanelli  Decision"  after  its  author. 
Judge  John  T.  Racanelli).  Among  that 
decision's  many  holdings  was  the 
conclusion  that  the  1978  Delta  Plan's 
water  quality  standards  had  been 
impermissibly  limited  to  those 
standards  that  could  be  enforced  against 
only  the  SWP  and  CVP  (instead  of 
against  all  water  users).  The  court  took 
notice  that  the  State  Board  had 
proposed  hearings  to  develop  revisions 
to  the  1978  Delta  Plan,  and  asked  the 
State  Board  to  remedy  the  Plan's 
shortcomings  in  those  hearings. 

Following  the  first  phase  of  the  new 
hearings,  the  State  Board  in  November 
1988  issued  a  draft  Plan  that  included 
revised  salinity  and  flow  standards  to 
protect  the  fisheries  and  other 
designated  uses.  The  State  Board 
subsequently  withdrew  that  draft  Plan, 
however,  and  issued  a  revised  workplaii 
that  served  as  the  basis  for  the  State 
Board's  present  Water  Quality  Control 
Plan  for  Salinity  for  the  San  Francisco 
Bay/Sacramento-San  Joaquin  Delta 
Estuary  (1991  Bay/Delta  Plan). 
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In  accordance  with  the  revised 
workplan,  the  State  Board,  on  May  1, 
1991,  adopted  State  Board  Resolution 
No.  91-34.  formally  approving  the  1991 
Bay/Delta  Plan.  The  Plan  restated  the 
specific  designated  uses  that  had  been 
included  in  the  1978  Deha  Plan  and 
related  regional  board  basin  plans.  As 
restated,  the  designated  uses  included 
the  following:  Agricultural  Supply,  Cold 
and  Warm  Fresh- Water  Habitat. 
Estuarine  Habitat.  Fish  Migration,  Fish 
Spawning,  Groundwater  Recharge. 
Industrial  Process  Supply,  Industrial 
Service  Supply,  Municipal  and 
Domestic  Supply.  Navigation.  Contact 
and  Non-Contact  Water  Recreation, 
Ocean  Commercial  and  Sport  Fishing, 
Preservation  of  Rese  and  Endangered 
Species,  Shellfish  Harvesting,  and 
Wildlife  Habitat. 

The  1991  Bay/Delta  Plan,  which  was 
submitted  for  EPA's  review  on  May  29, 
1991,  amei.Jed  certain  salinity  criteria 
and  adopted  new  temperature  and 
dissolved  oxygen  criteria  for  speciHed 
locations  in  the  estuary.  The  changes  to 
the  criteria,  however,  were  of  minimal 
substance.  The  1991  Bay/Delta  Plan  did 
not  revise  the  earlier  1978  Delta  Plan  to 
address  EPA's  longstanding  concerns 
about  adequate  protection  for  the 
designated  fish  and  wildlife  uses  of  the 
Bay/Delta. 

On  September  3, 1991,  EPA  approved 
in  part  and  disapproved  in  part  the 
provisions  of  the  1991  Bay/Delta  Plan. 
EPA's  letter  found  that  "|t)he  record 
•  •  *  does  not  support  the  conclusion 
that  the  State  has  adopted  criteria 
sufficient  to  protect  the  designated 
uses"  of  the  estuary.  The  designated 
uses  at  risk,  as  defined  by  the  State 
Board,  include  Estuarine  Habitat,  and 
also  Cold  and  Warm  Water  Habitat.  Fish 
Migration.  Fish  Spasming,  Ocean 
Commercial  and  Sport  Fishing, 
Preservation  of  Rare  and  Endangered 
Species,  Shellfish  Harvesting,  and 
Wildlife  Habitat.  In  addition  to  its 
general  finding  that  the  1991  Bay/Delta 
Plan  did  not  contain  sufficient  criteria 
to  protect  the  designated  uses.  EPA  also 
disapproved  the  absence  of  salinity 
standards  to  protect  fish  and  wildlife 
uses  in  the  Suisun.  San  Pablo,  and  San 
Francisco  Bays  and  Suisun  Marsh,  the 
absence  of  scientifically  supportable 
salinity  standards  (measured  by 
eiettrical  conductivity)  to  protect  the 
Fish  Spawning  uses  of  the  lower  San 
Joaquin  River,  and  the  absence  of 
scientifically  supportable  temperature 
standards  on  the  San  Joaquin  and 
Sacramento  Rivers  to  protect  the  fall-run 
and  winter-run  chinook  salmon. 

Pursuant  to  section  303(c)(3)  of  the 
Act.  the  Sta'e  Board  had  90  days  to 
make  chan^os  to  the  criteria 


disapproved  by  EPA  in  its  September  3, 
1991  lettei .  The  Slate  Board  made  no 
such  revis  ons  during  the  90  day  period 
or  at  any  s  jbsequent  time.  However,  in 
the  summ(  r  of  1992.  the  State  Board,  at 
the  reques :  of  the  Governor  of  the  State 
of  Califom  ia,  held  hearings  for  the 
purpose  o!  establishing  interim 
measures  i  o  protect  the  natural 
resources  n  the  Bay/Delta  estuary.  In 
keeping  w  th  the  CWA's  recognition 
that  the  stt  tes  have  primary 
responsibi  ity  for  setting  water  quality 
standards.  EPA  participated  in  these 
hearings— rather  than  proposing  federal 
standards  ^t  that  time— in  the  hope  that 
the  hearings  would  result  in  state 
adoption  df  approvable  standards  and 
preclude  tlie  need  for  a  federal 
rulemaking.  EPA  submitted  opening  and 
closing  statements  to  the  State  Board, 
and  joined  with  NMFS  and  USFWS  in 
submitting  an  Interagency  Statement  of 
Principles]  These  statements 
recommenped  that  the  State  Board 
adopt  a  habitat  and  ecosystem-based 
approach  tjo  standards  that  would  satisfy 
CWA  requirements  and  meet  the  State 
Board's  goal  of  reversing  the  decline  of 
the  estuar)|'s  fish  and  wildlife  resources. 

At  the  conclusion  of  these  hearings, 
the  State  B  oard.  on  December  10. 1992. 
issued  its  i  ecommended  interim 
measures  in  Draft  Water  Rights  Decision 
(hereinafte  r  D-1630).  The  Draft 
contained  lew  water  export  limits  and 
pumping  I  jstrictions  and  ordered 
"pulse  flows"  to  help  transport  young 
migratory  fish  through  the  Delta.  It  also 
imposed  Water  conservation  measures 
on  agriculttiral  and  urban  users,  and 
establishe<  a  restoration  fund  financed 
by  user  fee  s  to  pay  for  conservation 
efforts  in  ti  le  Bay/Delta.  Although  D- 
1630  prop(  ised  several  changes  in  the 
operation  ( if  the  water  facilities  affecting 
the  estuarj  that  would  be  beneficial  to 
its  natural  Resources,  EPA  informed  the 
State  Board  in  its  comments  dated 
January  131 1993,  that  D-1630,  if 
adopted,  would  not  satisfy  the 
requirements  of  the  Act.  EPA  noted  that 
D-1630,  a  proposed  water  rights 
decision,  did  not  purport  to  revise  the 
State's  water  quality  standards  at  all, 
and  therefore  did  not  affect  EPA's  prior 
decision  disapproving  the  1991  Bay/ 
Delta  Plan  J  Moreover,  EPA  noted  that 
the  measuiJBS  in  D-1630  were  not  tied  to 
specific  designated  uses  in  the  estuary 
(including the  Estuarine  Habitat,  Fish 
Spawning,tend  Preservation  of  Rare  and 
Endangered  Species  uses),  and  that  no 
attempt  had  been  made  to  assure  that 
the  design)  ted  uses  would  be  protected. 
According  y,  EPA  found  that  D-1630 
"meets  nei  her  the  procedural  nor  the 
substantive  requirements  of  the  Clean 


Water  Act."  After  the  close  of  the 
comment  period  for  D-1630,  the  State 
Board,  in  response  to  a  subsequent 
request  by  the  Governor,  declined  to 
adopt  D-1630. 

In  response  to  the  State  Board's 
failure  to  revise  the  criteria  disapproved 
in  EPA's  September  3. 1991  letter.  EPA. 
pursuant  to  section  303  (c)(3)  and  (c)(4) 
of  the  Act.  is  proposing  regulations 
establishing  revised  water  quality 
criteria  which  would  in  effect  supersede 
and  supplement  the  disapproved  State 
criteria  for  purposes  of  the  CWA. 

B.  Statutory  Basis  and  Purpose 

Section  303(c)  of  the  Act  requires  that 
state  water  quality  standards  "*  *  *  be 
such  as  to  protect  the  public  health  or 
welfare,  enhance  the  quality  of  water 
and  serve  the  purposes  of  this  Act.  Such 
standards  shall  be  established  taking 
into  consideration  their  use  and  value 
for  propagation  of  fish  and  wildlife. 
*  •   •"  Key  concerns  of  this  statutory 
provision  are  the  enhancement  of  water 
quality  and  the  protection  of  the 
propagation  of  fish.  The  ultimate 
purpose  of  water  quality  standards,  as 
with  the  other  sections  of  the  Act.  is  to 
restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation's  waters.  CWA  section  101(a). 

Under  section  303(c)  of  the  Act.  a 
water  quality  standard  for  a  specific 
waterbody  consists  of  two  components: 
a  designated  use  for  which  a  waterbody 
is  to  be  protected  (such  as  recreation, 
fish  and  wildUfe,  or  agriculture)  and  a 
numerical  or  qualitative  water  quality 
criterion  which  supports  the  designated 
use. 

The  Act  gives  primary  responsibility 
for  the  adoption  of  water  quality 
standards  to  the  states.  After  adopting 
its  initial  water  quality  standards,  a  state 
is  required,  no  less  than  every  three 
years,  to  review  those  standards  and,  if 
necessary,  modify  them.  Under  section 
303(c)(1)  of  the  Act.  the  results  of  these 
triennial  reviews  are  to  be  submitted  to 
EPA  for  review  and  approval  or 
disapproval. 

EPA's  Water  Quality  Standards 
regulations  at  40  CFR  part  131  specify 
the  requirements  for  water  quality 
criteria.  States  must  adopt  those  water 
quality  criteria  that  protect  the 
designated  use.  Such  criteria  must  be 
based  on  sound  scientific  rationale  and 
must  contain  sufficient  parameters  or 
constituents  to  protect  the  designated 
use.  For  waters  with  multiple  use 
designations,  the  criteria  shall  support 
the  most  sensitive  use.  (see  40  CFR 
131.11(a). 

In  addition,  a  state's  criteria  must  be 
consistent  with  the  state's 
antidegradation  policy.  The  federal 
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regulations  provide  that,  at  a  minimum, 
the  state  must  maintain  "|e|xisting 
instream  water  uses  [those  existing  in 
the  waterbody  at  any  time  on  or  after 
November  28, 1975]  and  the  level  of 
water  quality  necessary  to  protect  the 
existing  uses.  *  '  *"40CFR 
131.12(a)(1).  In  order  to  approve  a 
state's  water  quality  criteria,  EPA  must 
determine  whether  the  state  has  adopted 
"water  quality  criteria  [that  are] 
sufficient  to  protect  the  designated 
uses."  40  CFR  131.6(c). 

Section  303(c)(4)  of  the  Act  provides 
that  the  Administrator  shall  promptly 
prepare  and  publish  proposed 
regulations  establishing  a  new  or 
revised  standard  in  either  of  two 
situations:  First,  when  the 
Administrator  has  disapproved  a  state 
standard  under  section  303(c)(3)  and  the 
state  has  not  taken  corrective  action 
within  90  days;  and,  second,  in  any  case 
where  the  Administrator  determines 
that  a  revised  or  new  standard  is 
necessary  to  meet  the  requirements  of 
the  Act.  Once  promulgated,  the  federal 
regulations  are  applicable  to  the  state's 
waters,  and,  if  they  are  more  stringent, 
have  the  effect  of  supplanting  and 
supplementing  the  state's  standards. 
However,  it  is  EPA's  longstanding 
policy  that  the  federal  regulations  will 
be  withdravni  if  a  state  adopts  and 
submits  standards  that  in  the  Agency's 
judgment  meet  the  requirements  of  the 
Act. 

In  reviewing  California's 
implementation  of  its  water  quality 
standards  program,  EPA  has  considered 
the  provisions  of  section  101(g)  of  the 
Act,  which  restate  the  long-standing 
policy  of  Federal  deference  to  state 
water  allocation  functions:  "It  is  the 
policy  of  Congress  that  the  authority  of 
each  State  to  allocate  quantities  of  water 
within  its  jurisdiction  shall  not  be 
supwrseded,  abrogated  or  otherwise 
impaired  by  this  (Act)."  The  General 
Counsel  of  EPA,  in  a  Memorandum  to 
Regional  Administrators  dated 
November  7. 1978,  interpreted  this 
statutory  provision  in  the  context  of  the 
water  quality  standards  program  and 
concluded  that  "EPA  should  therefore 
impose  requirements  which  affect  water 
usage  only  where  they  are  clearly 
necessary  to  meet  the  Act's 
requirements."  See  also  Memorandum 
from  Robert  M.  Perry.  General  Counsel, 
to  Frederic  A.  Eidsness.  Jr..  Assistant 
Administrator  for  Water,  dated  March 
17. 1983  (considering  interplay  of 
section  101(g)  and  the  guidelines  under 
section  404(b)(1)  of  the  Act).  These 
positions  of  the  General  Counsel  are 
consistent  with  the  existing  judicial 
precedent  interpreting  section  101(g). 
The  leading  case  interpreting  section 


101(g)  in  light  of  the  other  mandates  of 
the  CWA.  Riverside  Irrigation  Dist.  v. 
Andrews.  758  F.2d  508,  513  (10th  Cir. 
1985),  held  that  section  101(g)  is  only  a 
general  policy  statement  which  "cannot 
nullify  a  clear  and  specific  grant  of 
jurisdiction."  Id.  at  513.  The  Court  then 
examined  the  legislative  history  of  the 
Act  and  concluded  that  "where  both  the 
state's  interest  in  allocating  water  and 
the  federal  government's  interest  in 
protecting  the  environment  are 
implicated.  Congress  intended  an 
accommodation."  Id.  See  also  United 
States  V.  Akers.  785  F.2d  814  (9th  Or. 
1986)  (adopting  Riverside  in  the  9th 
Circuit  on  similar  facts). 

As  the  discussion  above  indicates, 
EPA  has  attempted  to  accommodate  the 
State  Board  processes  procedurally, 
generally  deferring  to  the  State  Board 
schedules  for  review  and  revision  of  its 
water  quality  standards,  even  though 
this  State  process  has  continued  for 
almost  a  decade  and  has  frequently 
exceeded  the  Act's  required  triennial 
review  requirements.  Similarly,  EPA  is 
in  this  proposal  attempting  to 
accommodate  the  State's  interest 
substantively.  Ahhough  the  State  Board, 
in  the  1978  Delta  Plan,  adopted  explicit 
flow  criteria,  EPA  is  refraining  from 
proposing  direct  revisions  to  the  flow 
criteria.  Instead,  EPA  is  proposing 
criteria  that  describe  the  habitat 
conditions  necessary  to  protect  the 
designated  uses  of  the  Bay/Delta.  The 
State  Board  still  has  full  discretion  to 
develop  implementation  measures 
attaining  those  habitat  conditions,  and 
still  retains  full  discretion  over  the 
allocation  of  water  necessary  to  achieve 
the  criteria.  Finally,  EPA  has  fully 
considered  the  record  developed  in  the 
State  Board's  1992  hearings  on  D-1630 
and,  to  the  extent  possible,  has 
incorporated  the  scientific  information 
presented  in  those  hearings  in  the 
proposed  criteria. 

The  State  Board's  adoption  of  the 
1978  Delta  Plan,  and  of  the  revised  Bay/ 
Delta  Plan  in  1991.  were  intended  to 
meet  the  State's  obligations  to  establish 
water  quality  standards  under  the  CWA. 
Pursuant  to  its  mandate  under  section 
303(c)(3)  of  the  Act,  on  September  3, 
1991,  EPA  disapproved  several  of  the 
criteria  contained  in  the  State  Board's 
plan.  For  the  reasons  outlined  herein 
and  in  EPA's  letter  of  September  3, 
1991,  the  Administrator  finds  that  the 
water  quality  criteria  adopted  by  the 
State  fail  to  protect  the  designated  uses 
and  the  criteria  proposed  below  would 
meet  the  requirements  of  the  Act. 
Accordingly,  pursuant  to  sections 
303(c)(3)  and  303(c)(4)  of  the  Act,  the 
Administrator  is  proposing  the 


following  water  quality  criteria 
applicable  to  California  waters. 

C.  Proposed  Criteria 

EPA  is  proposing  three  different  sets 
of  water  quality  criteria:  Salinity  criteria 
protecting  estuarine  habitat  in  the 
Suisun  Bay  area,  salmon  smolt  survival 
indices  protecting  salmon  migration, 
and  an  electrical  conductivity  criterion 
protecting  striped  bass  spawning  on  the 
lower  San  Joaquin  River.  Each  set  of 
criteria  is  intended  to  protect  a 
particular  designated  use  or  set  of  uses 
in  the  Bay/Delta  estuary.  As  discussed 
above,  these  designated  uses  were 
originally  established  by  the  regional 
boards  in  the  individual  basin  plans  and 
by  the  State  Board  in  its  1978  Delta 
Plan,  and  were  reaffirmed  and  restated 
in  the  1991  Bay/DeUa  Plan.  The 
discussion  below  describes  each  set  of 
proposed  criteria  in  detail  and  outlines 
the  scientific  basis  for  the  proposals. 

In  developing  these  proposed  criteria. 
EPA  has  considered  the  scientific 
evidence  and  testimony  presented 
during  the  State  Board's  1992  hearing 
process,  as  well  as  scientific  information 
from  other  sources.  In  particular.  EPA 
has  relied  upon  the  recommendations  of 
the  USFWS,  of  Dr.  Peter  Moyle. 
Professor  in  the  Department  of  Wildlife 
and  Fisheries  Biology  at  the  University 
of  California  at  Davis  and  author  of 
more  than  100  articles  and  books  on  the 
ecology  of  the  inland  fishes  of 
California,  and  of  a  distinguished  panel 
of  scientists  who  participated  in  a  series 
of  workshops  sponsored  by  the  San 
Francisco  Estuary  Project  (SFEF). 

EPA's  proposed  criteria  are  consistent 
with  the  Interagency  Statement  of 
Principles  dated  June  15, 1992  and 
submitted  to  the  State  Board  by  EPA, 
USnVS.  and  NMFS  during  the  Boards 
1992  hearings.  This  Interagency 
Statement  recommended  that  the  State 
Board  develop  a  comprehensive  habitat 
protection  approach  to  restore  and 
maintain  the  ecological  health  of  the 
estuary,  and  provided  a  framework  for 
both  interim  and  long-term  standards. 
The  Interagency  Statement  also 
emphasized  that  there  is  a  consensus 
among  the  three  federal  agencies  that 
the  existing  scientific  information  is 
sufficient  to  set  criteria  to  protect  the 
designated  uses  of  the  estuary. 

Tne  criteria  proposed  below  are 
similar  to  those  EPA  has  outlined  in 
letters  and  statements  to  State  and 
federal  agencies,  including  in  the 
following:  its  September  3, 1991 
disapproval  letter  to  the  State  Board:  its 
June  11. 1992  policy  statement  and  its 
August  24. 1992  closing  statement 
submitted  to  the  State  Board's  1992 
hearings:  and  its  October  29. 1992  letter 
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to  USFWS  and  NMFS.  Throughout  this 
process,  EPA  has  carehilly  coordinated 
its  actions  and  proposals  with  other 
State  and  Federal  environmental 
agencies  to  achieve  a  consensus  on  the 
water  quality  criteria  necessary  to 
protect  the  estuary. 

1.  Estuarine  Habitat  Criteria 

a.  Designated  Uses  and  EPA's 
Disapproval 

The  State's  1991  Bay/Delta  Plan 
included  "Estuarine  Habitat"  as  a 
designated  use  for  the  Bay /Delta 
estuary.  As  described  more  hilly  in  the 
Water  Quality  Control  Plan,  San 
Francisco  Bay  Basin  \2\,  December  1986, 
at  II-4,  this  Eistuarine  Habitat  designated 
use  is  intended  to  provide  "an  essential 
and  unique  habitat  that  serves  to 
acclimate  anadromous  fishes  (salmon, 
striped  bass)  migrating  into  fresh  or 
marine  conditions.  This  habitat  also 
provides  for  the  propagation  and 
sustenance  of  a  variety  of  Hsh  and 
shellfish,  numerous  waterfowl  and 
shore  birds,  and  marine  mammals." 
Related  fish  and  wildlife  uses  of  the 
Bay/Delta  estuary  designated  by  the 
State  Board  include  Ocean  Commercial 
and  Sport  Fishing,  Preservation  of  Rare 
and  Endangered  Species,  Shellfish 
Harvesting,  Fish  Migration,  and  Wildlife 
Habitat.  To  protect  these  designated 
uses,  the  1991  Bay/Delta  Plan  included 
dissolved  oxygen  and  temperature 
criteria  to  protect  chinobk  salmon, 
outflow  and  salinity  criteria  to  protect 
striped  bass,  and  salinity  criteria  to 
protect  the  managed  (non-tidal)  areas  of 
Suisun  Marsh. 

Unfortunately,  the  specific  criteria 
adopted  by  the  State  Board  clearly  do 
not  protect  the  integrity  of  the  Estuarine 
Habitat  designated  use.  Although  EPA 
had  already  many  times  noted  ihe 
inadequacies  of  the  1978  Deha  Plan,  the 
1991  Bay/Delta  Plan  made  only  minor 
adjustments  to  criteria  protecting 
striped  bass,  sahnon.  and  the  managed 
portions  of  the  Suisun  Marsh,  and 
provided  no  criteria  specifically 
addressing  the  Estuarine  Habitat 
designated  use. 

~  The  shortcomings  of  the  State  Board's 
criteria  are  reflected  by  the  continued 
deterioration  of  the  estuary's  resources. 
The  SB],  used  as  a  measure  of  the  health 
of  the  1978  Delta  Plan's  indicator 
species,  has  never  attained  its  targeted 
value  of  79.  and  instead  has  plummeted 
to  unprecedented  low  values.  Recent 
testimony  by  the  California  DFG 
indicates  that  virtually  all  of  the 
estuary's  major  fish  species  are  in  clear 
decline  (CDFG  1992b.  WRINT-DFG-8). 
As  noted  above  in  the  recitation  of  the 
history  of  the  Bay/Delta,  many  species 


relyin(  on  the  estuarine  habitat  are 
listed  ( ir  are  being  considered  for  listing 
under  the  ESA.  One  recent  report 
suggests  that  at  least  five  of  the  estuary's 
fish  species  (longfin  smelt,  spring-run 
Chinook  salmon,  Sacramento  splittail. 
green  i  turgeon,  and  Red  Hills  roach) 
quali^  for  immediate  listing  under  the 
ESA  (^  loyle  and  Yoshiyama  1992),  in 
additi(  n  to  the  already  listed  winter-run 
Chinoi  k  salmon  and  Delta  smelt. 

Cali  Dmia's  Gov.  Wilson  highlighted 
the  sei  ousness  of  the  problems  in  the 
Bay/D(  Ita  when  he  announced  his  new 
water  ]  »olicy  on  April  6, 1992. 

Califdmia  has  many  species  with 
populations  in  serious  decline,  and  some 
faced  wfith  extinction.  Both  existing  and 
proposid  water  projects  often  have  an  impact 
upon  protected  animal  and  plant 
species    •  •  • 
•         •         •         •         • 

(Alnj  program  must  l)egin  by  recognizing 
a  distui  }ing  truth:  The  Delta  is  broken. 

Gov.  Wilson  also  outlined  the  kinds  of 
measu  es  necessary  to  protect  the  Bay/ 
Delta:  'If  we  are  to  be  good  stewards  of 
our  fish  and  wildlife,  we  must  begin  to 
mitigate  these  impacts  by  providing 
larger  ttreamflows,  greater  Delta 
outflow,  restoration  of  spawning  gravel 
and  provision  of  fish  screens  and 
temperature  control  measures."  In 
response  to  Gov.  Wilson's  proposal,  the 
State  doard  initiated  the  D-1630 
procesf,  the  "immediate  goal"  of  which 
was  "til  halt  the  decline  and  increase 
the  protection  of  public  trust  resources 
where  reasonable."  (SWRCB  1992b). 
However,  as  explained  above.  California 
abandoned  the  D-1630  process,  and  the 
State  Board  has  yet  to  develop  criteria 
that  adequately  protect  the  Estuarine 
Habitat  designated  use. 

In  Hi  disapproval  letter  of  September 
3, 1991,  EPA  formally  found  that  the  set 
of  wat^r  quality  criteria  adopted  by  the 
State  Hoard  in  the  1991  Bay/Delta  Plan 
failed  to  protect  the  Estuarine  Habitat 
and  otter  designated  fish  and  wildlife 
uses  of  the  estuary. 

To  be  consistent  with  the  Clean  Water  Act 
and  theiaccompanying  Regulations,  the 
State's  kriteria]  must  be  sufficient  to  protect 
Estuarine  Habitat  and  other  designated  fish 
and  wi)|llife  uses.  The  Estuarine  Habitat  use, 
which  Has  been  formally  approved  by  the 
State  and  EPA  as  part  of  the  State's  water 
quality  Standards,  was  established  to  provide 
"an  essential  and  unique  habitat  that  serves 
to  acclinate  anadromous  fishes  (salmon, 
striped  bass)  migrating  into  fresh  or  marine 
conditions.  This  habitat  also  provides  for  the 
propag^ion  and  sustenance  of  a  variety  of 
fish  an(  shellfish,  numerous  waterfowl  and 
shore  hi  rds,  and  marine  mammals.  Water 


Quality  Control  Plan,  San  Francisco  Bay 
Basin(2),  December  1986,  at  II-4. 


The  record  •  •  •   does  not  support  the 
conclusion  that  the  State  has  adopted  criteria 
sufficient  to  protect  the  designated  uses. 
Accordingly  •  •  •    I  hereby  disapprove  the 
current  set  of  (criteria)  contained  in  the  State 
Board's  Bay/Delta  Plan  because  they  fail  to 
protect  the  Estuarine  Habitat  and  the  other 
designated  fish  and  wildlife  uses  of  the 
estuary. 

Given  the  State  Board's  failure  to 
address  EPA's  concerns  either  directly 
or  in  the  D-1630  process,  EPA  is 
proposing  to  supplement  the  State's 
criteria  with  additional  salinity  criteria 
to  protect  the  Estuarine  Habitat 
designated  use  and  related  fish  and 
wildlife  uses  of  the  estuary  described 
above.  EPA  is  emphasizing  the 
Estuarine  Habitat  designated  use 
because  of  its  importance  to  the  whole 
spectrum  of  fish  and  wildlife  uses  in  the 
estuary.  This  emphasis  is  consistent 
with  the  Interagency  Statement  of 
Principles'  recommendation  that 
restoration  efforts  focus  on  habitat 
protection.  The  discussion  below 
describes  the  scientific  basis  for  salinity 
criteria  and  presents  EPA's  conclusions 
as  to  this  proposal. 

b.  Developing  Salinity  Criteria 

In  developing  proposed  criteria 
protecting  Estuarine  Habitat,  EPA  has 
considered  the  complex  hydrological 
and  biological  nature  of  the  Bay/Delta 
estuarine  system.  Habitat  conditions  in 
the  estuary  change  from  month  to 
month  and  year  to  year  primarily  in 
response  to  precipitation  upstream, 
reservoir  operations,  agricultural 
patterns  and  export  rates  (Nichols  et  al. 
1986).  Many  important  environmental 
characteristics  within  the  Delta  and  Bay 
respond  to  changes  in  water  availability, 
storage  and  use.  The  environmental 
characteristics  of  particular  biological 
importance  include  flow  rates  and 
volumes  within  river  channels  and  the 
Bay,  salinity  and  turbidity  levels,  water 
temperature,  and  the  degree  of 
stratification  of  the  water  column. 
Correlations  among  all  these  variables 
are  high;  thus,  each  is  often  a  good 
indicator  of  the  other.  However,  other 
factors  such  as  wind,  tidal  stage,  and 
antecedent  conditions  influence  the  day 
to  day  values  of  each  variable. 

When  EPA  disapproved  the  State's 
criteria  on  September  3. 1991.  it 
suggested  that  the  State  could  develop 
approvable  replacement  criteria  using  a 
number  of  alternative  methodologies:  it 
could  adopt  additional  salinity  and 
temperature  criteria,  adopt  revised  flow 
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criteria,  adopt  biological  criteria,  or 
develop  a  combination  of  these  or  other 
scientifically-defensible  criteria 
protecting  the  designated  Estuarine 
Habitat  and  fish  and  wildlife  uses  in  the 
estuary.  Upon  the  State's  failure  to 
revise  its  criteria  during  the  statutory  90 
day  period  (or  during  the  D-1630 
process),  EPA  began  developing  a 
federal  proposal  for  criteria  protecting 
the  applicable  designated  uses. 

(1)  Entrapment  Zone.  The 
"entrapment  zone"  was  the  focus  of 
EPA's  initial  consideration  of  water 
quality  criteria  due  primarily  to  its 
perceived  importance  to  the  food  chain. 
The  entrapment  zone,  where  ocean 
water  flowing  landward  at  depth  mixes 
with  freshwater  flowing  seaward  at  the 
surface  (Kimmerer  1992),  is  widely 
acknowledged  to  be  one  of  the  most 
important  habitats  within  the  estuary. 
Salinities  are  usually  between  2  and  10 
ppt.  turbidity  and  phytoplankton 
densities  are  high,  and  young  fish  of 
several  species  are  most  abundant  in 
this  zone.  One  of  the  most  important 
aspects  of  the  entrapment  zone  is  the 
localized  high  density  of  prey.  The 
closest  association  of  predator  and  prey 
with  the  entrapment  zone  is  shown  by 
Delta  smelt  and  its  principal  food  item, 
the  copepod  Eurytemora  affinis  (Moyle 
et  al.  1992).  Similarly,  young  striped 
bass  and  their  principal  food  item,  the 
shrimp  Neomysis  affinis,  are  found  in 
the  greatest  abundance  in  salinities 
between  2  and  10  ppt.  (Heubach  1969. 
Siegfried  et  al.  1979,  Orsi  and  Knutson 
1979,  Knutson  and  Orsi  1983.  Orsi  and 
Mecum  1986.  Obrebski.  et  al.  1992). 
Many  young  fish  require  high  food 
densities  in  order  to  obtain  sufficient 
food  for  growth  (Moyle  and  Cech  1988), 
and  it  has  been  suggested  that  the 
density  of  food  in  the  entrapment  zone 
may  aHiect  fish  survival  and  abundance. 
However,  no  direct  evidence  of 
starvation  has  been  demonstrated  for  the 
declining  fish  populations  of  the  estuary 
(Bennett  et  al.  1990.  Moyle  et  al.  1992). 
The  location  of  the  entrapment  zone  has 
also  been  shown  to  be  important  for 
organisms  at  lower  trophic  levels  (that 
is,  organisms  that  are  lower  on  the  food 
chain).  Phytoplankton  densities  are 
higher  when  the  entrapment  zone  is 
within  the  relatively-shallow  Suisun 
Bay  than  when  it  is  further  upstream  in 
deeper  channels  (Arthur  and  Ball  1980). 
Measurements  of  phytoplankton  growth 
rates  show  that  shallow  areas  are  ten 
times  as  productive  as  channel  areas 
(Cloem  et  al.  1983). 

In  large  part  because  of  the 
relationship  between  fishery 
productivity  and  the  entrapment  zone 
described  above,  EPA  initially 
considered  developing  federal  criteria 


designed  to  directly  maintain  and 
protect  the  entrapment  zone.  However, 
as  described  below,  discussions  among 
the  participants  in  a  workshop 
convened  by  the  SFEP  suggested  that 
salinity  criteria  would  be  a  more 
appropriate  measure  for  protecting 
estuarine  habitat. 

(2)  San  Francisco  Estuary  Project 
Workshop  Findings.  The  SFEP  is  a  five- 
year  cooperative  effort  by  over  100 
representatives  of  public  and  private 
entities  concerned  about  the  water 
quality  and  natural  resources  of  the  San 
Francisco  Bay  estuary.  Funded 
primarily  by  EPA  and  the  State  of 
California,  the  SFEP  has  developed  a 
Comprehensive  Conservation  and 
Management  Plan  to  protect  the  natural 
and  consumptive  water  uses  of  the  Bay/ 
Delta  (SFEP  1993a).  In  1991  and  1992. 
the  SFEP  convened  a  series  of 
workshops  to  develop  the  scientific 
rationale  for  an  estuarine  index  that 
would  measure  the  responses  of 
estuarine  biota  and  habitats  to  various 
conditions  of  salinity  and  flow.  The 
workshops  involved  approximately 
thirty  scientists  and  policy  makers  with 
expertise  in  estuarine  ecology  and  water 
resource  management,  and  included 
several  of  the  world's  most 
distinguished  estuarine  scientists.  The 
group  focused  its  attention  on  the 
estuaiy  between  Carquinez  Strait  and 
the  confluence  of  the  Sacramento  and 
San  Joaquin  Rivers.  The  specific 
operations  of  the  water  projects  (water 
exports,  gale  closures,  etc.)  were  not 
directly  addressed  by  the  group. 

The  findings  of  the  workshops  were 
assembled  in  a  final  report.  Managing 
Freshwater  Discharge  to  the  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary:  The  Scientific  Basis  for 
an  Estuarine  Standard  (SFEP  1993b) 
(SFEP  Report).  All  of  the  conclusions 
and  recommendations  in  this  report 
were  endorsed  by  a  consensus  of  the 
estuarine  scientists  and  managers  who 
participated  in  the  final  workshop  in 
August  of  1992.' 

Although  the  workshop  group 
initially  focused  on  the  entrapment 
zone,  they  concluded  that  salinity 
would  be  a  more  appropriate  index  for 


'The  SFEP  Report  defined  "coiuensus"  •* 
follows:  'The  teim  consensu*  is  used  to  represent 
group  solidarity  on  an  issue:  a  judgement  arrived 
at  by  most  of  the  scientists  and  managers  present. 
In  all  cases,  the  consensus  was  unanimous  or  nearly 
unanimous."  SFEP  Report,  al  p.  3.  EPA  recognizes 
thai  representatives  from  a  number  of  the 
participating  organizations  (the  State  Water 
Contractors,  the  California  Department  of  Water 
Resources  (California  DWR).  the  Stale  Board,  and 
the  USBRJ  subsequently  withdrew  their  names  from 
the  final  SFEP  Report.  According  lo  the  Final 
Report,  the  conclusions  are  based  on  the  consensus 
that  was  achieved  by  the  participants  at  tfa« 
workshops. 


the  development  of  estuarine  standards. 
Salinity  was  selected  for  several 
reasons:  It  is  of  direct  ecological 
importance,  it  can  be  measured 
accurately  and  easily,  and  it  integrates 
a  number  of  important  estuarine 
properties  and  processes.  In  particular, 
it  is  closely  associated  with  the 
abundance  and  distribution  of  species  at 
all  trophic  levels  (SFEP  1993b).  The 
workgroup  further  concluded  that  the 
placement  of  the  2  parts  per  thousand 
isohaline*  should  be  used  to  develop 
estuarine  standards. 

Because  of  the  broad  spectrum  of 
scientific  expertise  underlying  the  SFEP 
Report,  its  conclusions  and 
recommendations  are  included  in  full  as 
appendix  I.  For  purposes  of  developing 
water  quality  criteria  protecting 
Estuarine  Habitat,  the  following 
conclusions  and  recommendations  are 
especially  relevant: 


(2)  Conclusion 

Estuarine  standards  to  be  used  in 
conjunction  with  fiow  standards  should  be 
based  upon  an  index  that  is  simple  and 
inexpensive  to  measure  accurately,  that  has 
ecological  significance,  that  integrates  a 
number  of  important  estuarine  properties  and 
processes,  and  that  is  meaningful  to  a  large 
number  of  constituencies. 

Recommendation 

• 

Salinity  should  be  used  as  an  index  for  the 
development  of  some  estuarine  standards. 

(3)  Conclusion 

Salinity  measured  at  about  Im  above  the 
lx)ttom>  is  an  index  upon  which  estuarine 
standards  should  be  developed.  The  index  it 
a  practical  way  of  tracking  changes  in  habitat. 
Recommendation 

Standards  should  be  developed  using  an 
index  that  establishes  an  upstream  limit  of 
the  position  of  the  2%o  near-bottom  isohalinc, 
averaged  over  different  periods  of  the  year. 

•         •         •         •         • 

(7)  Conclusion 

The  position  of  the  near-bottom  2%o 
salinity  isohaiine  is  an  index  of  habitat 


*An  "isohaiine"  is  defined  as  a  theoretical  or 
imaginary  line  in  the«stuary  connecting  all  points 
of  equal  salinity.  For  exainple.  the  phrase  "2*0  near- 
bottom  isohaiine"  means  a  line  stretching  across  the 
Delta  marking  the  positions  where  ihe  salinity  of 
Ihe  near-tx>ttom  water  is  2  parts  per  thousand.  The 
position  of  an  isohaiine  in  an  estuary  changes 
dramatically  during  the  day  because  of  rising  and 
falling  tides,  which  sometimes  move  the  isohaiine 
as  much  as  S  miles  up  or  downstream  during  a  24 
hour  period.  By  convention,  a  daily  isohaiine  is 
measured  at  its  daily  mean  position  for  Ihe  24  hour 
period. 

*  Because  Ihe  difTer«nce  between  surface  and 
near -bottom  salinities  is  small  and  because  the 
relationship  between  them  is  reasonably  well 
known,  surface  salinity  could  also  be  used.  I^ar- 
bottom  salinity  is  recommended,  however,  because 
it  is  a  more  stable  indicator.  (Footnote  in  the 
original.] 
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conditions  for  estuarine  resources  at  all 
trophic  levels,  including  the  supply  of 
organic  matter  to  the  food  web  of  Suisun  Bay, 
an  important  nursery  area.  In  other  words, 
well-behaved  statistical  relationships  exist 
between  the  near-bottom  2%e  isohaline  and 
many  estuarine  resources  for  which  sufficient 
data  exist  to  make  appropriate  analyses. 
Moreover,  at  least  a  rudimentary 
understanding  exists  for  the  causal 
mechanisms  underlying  many  of  these 
relationships.  The  location  of  the  near- 
bottom  2%)  isohaline  is  important  either 
because  it  is  a  direct  causal  factor  or  because 
it  is  highly  correlated  with  a  direct  causal 
fiictor  (e.g.,  diversions). 

Preliminary  analyses  show  that  errors  in 
prediction  using  models  which  incorporate 
only  the  positioii  of  the  2%e  isohaline  are 
comparable  to  the  errors  using  more  complex 
models  which  incorporate  additional  flow- 
related  variables.  In  other  words,  given  the 
present  data  sets,  predictive  models  using 
only  the  position  of  the  near-bottom  2%o 
isohaline  perform  as  well  as  more  complex 
models  that  incorporate  other  variables. 
However,  some  of  these  other  variables  may 
be  very  important  in  affecting  habitat  and  the 
condition  of  biological  resources  of  the 
estuary. 

Recommendations 

At  this  time,  the  most  appropriate  basis  for 
setting  salinity  standards  for  the  portion  of 
the  estuary  on  which  this  report  concentrates 
is  the  position  of  the  near-bottom  2%o 
isohaline  alone,  unless  it  can  be  shown  either 
that  another  variable  is  the  controlling 
varialjle  or  that  incorporation  of  additional 
variables  improves  the  predictive  capability. 

(10)  Conclusion 

The  actual  setting  of  salinity  standards — 
specifying  the  upstream  locations  of  the  near- 
bottom  2%o  isohaline  for  different  periods  of 
the  year — should  be  keyed  to  environmental 
goals:  to  achieving  and  sustaining  some 
desired  biological  response  level  specified  in 
tenns  of  habitat  protection  or  abundance  and 
survival  rates  of  important  and  diagnostic 
estuarine  and  wetland  species. 

Recommendations 

Goals  should  be  expressed  in  terms  of 
desired  conditions  for  some  future  time. 
Progress  toward  those  goals  should  be 
monitored  and  reported  widely. 
Environmental  goals  for  the  estuary  will  be 
most  effective  if  they  are  expressed  in  terms 
of  restoring  conditions  to  those  that  existed 
at  specific  historical  times.  .  .  . 

In  developing  these  conclusions,  the 
workshop  participants  relied  in  part  on 
a  series  of  papers  developed  by  Dr.  Alan 
lassby  of  the  University  of  California  at 
Davis  and  Dr.  Wim  Kimmerer  of 
BioSystems  Analysis,  Inc.  These  papers 
concluded  that  the  position  of  the  2  opt 
isohaline  is  closely  associated  with  Uie 
abundance  of  estuarine  organisms  at  all 
trophic  levels,  as  well  as  with  the 
supply  of  organic  matter  from 
phytoplankton  production  and  riverine 
loading  (phytoplankton  POC).  The 


estuarin  >  organisms  include  primary 
and  sec(  ndary  zooplankton  consumers 
[Neomyi  is  and  Crangon),  a  major  group 
of  benth  c  consumers  in  Suisun  Bay 
(mollusks),  bottom-foraging  fish  (starry 
floimde^,  and  both  survival  (striped 
bass)  an^  abundance  (striped  bass  and 
longfm  Aneh)  of  fish  that  feed  in  the 
water  copumn.  For  each  of  these 
organisiis,  with  the  exception  of 
moUuskt,  abundance  levels  increase  as 
the  posinon  of  the  2  ppt  isohaline  is 
located  mrther  downstream  (Jassby 
1993).    I 

The  SFfeP's  flnal  report  cautioned  that 
these  corfelations  are  not  proof  of  cause  and 
effect  relationships.  That  is.  the  report  did 
not  attempt  to  identify  the  causal  mechanism 
linking  the  salinity  regime  and  the 
abundande  of  estuarine  organisms.  Further, 
the  repoii  did  not  address  other  factors 
unrelated!  to  water  quality,  such  as 
overfishiag.  that  may  also  have  an  impact  on 
abundance  of  certain  aquatic  resources. 
Nevertheless,  salinity  integrates  a  number  of 
important  estuarine  properties,  is  easy  to 
measure,  and  is  readily  understood  by  all 
interested  parties.  The  particular  value  of  2 
ppt  near-bottom  salinity  was  selected 
because  it  occurs  near  the  upstream  limit  of 
marine  salt  penetration,  is  higher  than 
salinities  derived  from  agricultural  runoff,  is 
close  to  tie  entrapment  zone  and  is 
associate!  with  little  stratification  of  the 
water  coliimn.  The  group  concluded  that  the 
location  Of  the  2  ppt  isohaline,  measured  as 
kilometem  upstream  from  the  Golden  Gate 
Bridge,  ia(  the  most  appropriate  index  of 
habitat  conditions  underlying  the  variability 
in  biologfcal  resources  (SFEP  19g3b). 

These  (ndings  in  the  SFEP  workshop 
reports  aiJB  entirely  consistent  with  other 
scientific  work  in  the  Bay/Delta.  For 
example.  Dr.  Peter  Moyle  testified  to  the 
State  Boa^d  that  nursery  habitat  (represented 
by  areas  <  f  low  salinity)  in  Suisun  Bay  is  now 
more  imp  Drtant  than  it  was  historically  due 
to  the  hig  i  risks  of  entrainment*  foced  by 
fishes  in  the  Delta.  After  discussing  a  variety 
of  mechaiiisnu  that  may  be  behind  the 
declines  f  f  most  aquatic  populations  of  the 
upper  estuary.  Dr.  Moyle  concluded  that 
"Iwjhile  the  exact  mechanisms  that  account 
for  the  iinportance  of  having  the  [entrapment] 
zone  in  Suisun  Bay  (increa^  food  supplies, 
physical  Concentration  of  organisms, 
association  with  higher  flows,  etc.)  are  being 
debated,  there  seems  little  doubt  that  many 
fish  species  depend  on  this  location  for  their 
long-term  survival"  (Moyle  1992,  WRINT- 
NHI-9).  Dr.  Moyle  recommended  that  in 
wetter  years  the  zone  of  low  salinity  habitat 
should  b«  located  near  Roe  Island  but  that  in 
drier  yeaAi  this  requirement  could  l>e  shifted 
upstream  to  Chipps  Island.  In  addition,  the 


*  Strictly*  defined,  "entrainment"  i«  the 
displacement  of  fish  or  other  aquatic  organisms 
from  their  location  in  one  waterbody  to  another  as 
a  result  of  the  operation  of  a  water  diversion.  In  the 
Bay/Delta,  however,  the  term  "entrainment"  is 
generally  used  to  refer  to  the  destruction  of  fuh  or 
larvae  at  tile  intake  mechanisms  of  the  many  water 
diversion  bcililles  in  the  Delta.  Most  entrainment 
occurs  whfn  fish  or  larvae  are  pulled  into  screens 
or  pumps  I  y  the  diversion  apparatus. 


USFWS  cited  the  importance  of  low-salinity 
habitat  in  Suisun  Bay  in  the  January  to  June 
period  in  its  1991  proposal  to  designate 
critical  habitat  for  Delta  smelt  under  the  ESA. 
56  FR  50075  (October  3, 1991). 

c.  Ecological  Significance  of  Salinity 
Levels 

EPA  is  selecting  the  2  ppt  isohaline  as 
the  basis  for  its  prop>osed  criteria  in  part 
because  that  isohaline  incorporates  a 
whole  range  of  factors  relevant  to  the 
estuary's  health,  even  though  the 
operation  of  some  of  these  factors  is  not 
fully  understood.  Some  species  that 
show  high  correlations  with  the  location 
of  the  2  ppt  isohaline  are  not  abundant 
in  low  salinity  habitat  and  are  probably 
responding  to  river  flow  or  other 
correlated  factors.  However,  salinity  in 
the  2  ppt  range  is  clearly  and  directly 
important  to  a  broad  range  of  estuarine 
species  and  the  location  of  this  salinity 
is  strongly  associated  with  the 
abundance  and  distribution  of  many  of 
these  species.  The  SFEP  Report 
emphasized  that  it  is  well  established 
scientifically  that  salinity  has  direct 
ecological  importance  to  many  estuarine 
species  in  this  estuary  and  others 
throughout  the  worid  (SFEP  1993b).  In 
fact,  much  of  the  distribution  of 
estuarine  species  can  be  explained  by 
their  association  with  specific  salinity 
ranges  and  their  ability  to  survive  and 
reproduce  within  certain  salinity  limits. 
The  following  sections  summarize  the 
best  available  evidence  on  the  direct 
effects  of  the  location  of  low  salinity 
habitat  on  the  distribution  and 
abundance  of  key  species  and  habitats 
within  the  Bay/Delta  estuary.  This 
scientific  evidence  provides  substantial 
support  for  the  need  for  the  proposed 
salinity  criteria  protecting  the  water 
quality  necessary  to  sustain  the 
ecological  health  of  the  estuary. 

— Delta  smelt.  Delta  smeh 
(Hypomesus  transpacipcus)  are  found 
today  only  in  the  upper  reaches  of  the 
Sacramento-San  Joaquin  estuary.  Early 
studies  by  the  California  DFG  of  the  two 
most  abundant  smelts,  longfin  smelt  and 
Delta  smelt,  noted  that  changes  in  the 
historical  location  of  the  entrapment 
zone  would  threaten  populations  of 
both  species  (Broadway  1979).  In  its 
initial  notice  of  petition  findings  for  the 
listing  of  the  Delta  smelt  as  threatened 
under  the  ESA,  the  USFWS  found  that 
"the  annual  export  of  6  million  acre-feet 
of  water  by  Federal,  State  and  private 
agencies  has  allowed  the  intrusion  of 
higher  salinity  seawater  to  the  marshes. 
Because  of  higher  salinities,  the  Delta 
smelt  has  lost  spawning  and  nursery 
areas  in  Suisun  Bay  and  Suisun  Marsh." 
55  FR  52852,  52853  (December  24, 
1990).  The  final  rule  listing  Delta  smelt 
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as  a  threatened  species  found  that 
embryonic,  larval  and  post-larval 
mortality  rates  increase  as  salinities  in 
the  western  Delta  increase  and  the 
entrapment  zone  moves  upstream.  Delta 
smelt  larvae  survive  and  grow  best 
when  the  entrapment  zone  occupies  a 
broad  geographic  area  with  extensive 
shallow  areas.  Delta  smelt  reproduction 
has  probably  suffered  in  recent  years 
because  the  entrapment  zone  has  been 
located  east  of  Suisun  Bay.  58  FR  12854 
(March  5, 1993). 

In  the  proposal  to  list  the  Delta  smelt 
as  a  threatened  species,  the  USFWS 
identified  critical  habitat  for  the  sp>ecies 
as  requiring  salinities  less  than  2  ppt  in 
Suisun  Bay  from  January  through  June. 
56  FR  50075,  50079  (October  3. 1991). 
When  listing  the  Delta  smelt  as 
threatened,  the  USFWS  deferred 
designation  of  critical  habitat  until 
October  1993.  In  summarizing  the 
factors  affecting  Delta  smelt,  the  USFWS 
concluded  that  the  biological 
characteristics  of  the  species  made  it 
very  sensitive  to  perturbations  in  its 
reproductive  habitat  and  larval  nursery 
grounds.  The  final  listing  notice  further 
determined  that  Suisun  Bay  is  the 
primary  nursery  habitat  for  this  species 
and  that  the  habitat  has  been  degraded 
because  of  higher  salinities  in  the  spring 
due  to  upstream  freshwater  diversions. 
58  FR  12854, 12860  (March  5. 1993). 

The  USFWS's  conclusions  were  also 
supported  by  an  interagency  Delta  smelt 
working  group  convened  by  the  USFWS 
after  its  proposal  to  list  the  species 
under  the  ESA.  The  working  group 
included  representatives  of  USFWS, 
EPA,  USBR,  California  DFG,  and  the 
California  DWR.  The  working  group 
developed  several  recommendations  to 
increase  abundance  levels  of  Delta 
smelt,  including  maintaining  the  2  ppt 
zone  in  Suisun  Bay  during  the  Delta 
smelt's  early  months  of  life.  The 
working  group's  recommendation  was 
that  low  salinity  habitat  be  kept  in 
Suisun  Bay  in  all  years;  no  attempt  was 
made  to  adjust  the  position  of  the  zone 
to  account  for  dry  year  conditions 
(USFWS  1992f.  WRINT-USFWS-15). 

The  USFWS's  proposed  critical 
habitat  designation  has  been  supported 
by  a  recently  published  paper  by 
biologists  of  the  California  DFG  and  the 
University  of  California  at  Davis.  The 
authors  concluded  that  Delta  smelt  are 
most  abundant  in  low  salinity  water 
associated  with  the  entrapment  zone. 
During  the  years  preceding  their 
decline,  Delta  smelt  were  found  most 
abundantly  at  sites  where  low  salinity 
conditions  coincided  with  shallow 
habitats.  Since  their  decline,  low 
salinity  conditions  have  been  found  in 
areas  where  little  shallow  habitat  is 


available.  The  principal  conclusion  of 
these  authors  was  that  "lr]estoration  of 
the  Delta  smelt  to  a  sustainable 
population  size  is  likely  to  require 
maintenance  of  the  (entrapment)  zone  in 
Suisun  Bay  and  maintenance  of  net 
seaward  flows  in  the  lower  San  Joaquin 
River  during  the  period  when  larvae  are 
present"  (Moyle  et  al.  1992). 

The  State  Board's  1991  Bay/Delta  Plan 
also  acknowledged  that  the  location  of 
the  2  ppt  isohaline  is  important  for 
Delta  smelt,  finding  that  "existing 
knowledge  suggests  that  salinities  of  2 
ppt  or  less  are  desired  in  Suisun  Bay 
from  March  through  June."  However, 
rather  than  adopting  protective  salinity 
criteria,  the  State  Board  suggested  that 
protection  of  low-salinity  habitat  would 
be  dealt  with  as  a  "flow"  issue  in  the 
subsequent  scoping  and  water  rights 
phases  of  its  proceedings  (1991  Bay/ 
Delta  Plan.  p.  5-44).  As  explained  in 
more  detail  above,  to  date  the  State 
Board  has  failed  to  adopt  any  additional 
standards  since  its  1991  Bay/Delta  Plan. 

— Striped  Bass.  Striped  bass  (Morone 
saxatilis)  support  one  of  the  most 
economically  important  sportfisheries 
in  the  Bay/Delta  estuary.  The  striped 
bass  population  (and  consequently  the 
number  of  anglers)  has  plummeted  since 
the  early  1970's.  with  populations 
declining  by  as  much  as  70  percent  from 
historical  levels  (Stevens  et  al.  1985; 
White  1986;  CDFG  1992b,  WRINT- 
DFG-8).  Although  striped  bass 
populations  exist  elsewhere  in  entirely 
freshwater  habitats,  the  species  thrives 
only  in  estuarine  conditions  (Talbot 
1966),  and  in  the  Sacramento-San 
Joaquin  estuary  low  salinity  habitat 
appears  to  provide  important  nursery 
grounds  (Wang  1986).  Adult  striped 
bass  migrate  upstream  to  spawn  in  fresh 
water.  The  planktonic  larvae  are  carried 
downstream  and  concentrate  in  areas  of 
low  salinity  (Moyle  1976).  When  this 
low  salinity  zone  is  located  in  Suisun 
Bay.  survival  of  young  bass  is  improved 
(Turner  and  Chadwick  1972).  As  a 
result,  several  parties  have 
recommended  that  the  entrapment  zone 
be  maintained  in  Suisun  Bay  to  improve 
striped  bass  year  class  survival  (Moyle 
1992.  WRINT-NHI-9;  USBR  1991, 
WRINT-USBR-2:  USFWS  1992d, 
WRINT-USFWS-19:  USFWS  1992e. 
WRINT-USFWS-20;  Moyle  and 
Herbold  1989;  Moyle,  et  al.  1989). 

Other  factors,  including  year-to-year 
variations  in  outflow  and  exports,  have 
also  contributed  to  the  decline  of  the 
striped  bass  population.  California  DFG 
has  developed  a  model  suggesting  that 
export  limitations  also  are  necessary  to 
preserve  the  striped  bass  fishery. 
Accordingly.  California  DFG's  recent 
recommendations  to  protect  striped  bass 


have  focused  on  reducing  entrainment 
of  fish,  eggs  and  larvae  in  water  pumps 
operated  by  the  SWP  and  the  CVP, 
rather  than  on  maintaining  protective 
salinity  conditions  (CDFG  1992e. 
WRI^4T-DFG-3;  D-1630).  However, 
according  to  a  series  of  pap>ers 
developed  for  the  SFEP-sponsored 
workshops,  models  that  are  based  on  the 
downstream  extent  of  low  salinity 
habitat  are  at  least  as  accurate  in 
predicting  striped  bass  abundance  as  the 
California  DFG  model  based  on  flows 
and  exports  (Jassby.  in  SFEP  1993b; 
CDFG  1992e,  WRINT-DFG-3).  The 
studies  cited  above  suggest  that, 
regardless  of  the  effects  of  entrainment 
at  the  diversion  pumps,  low  salinity 
nursery  habitat  in  Suisun  Bay  is 
important  and  that  this  habitat  has 
sharply  declined  in  recent  years.  Based 
on  these  studies,  EPA  believes  that 
salinity  criteria  in  Suisun  Bay  are 
necessary  to  protect  nursery  habitat  of 
the  striped  bass. 

—Sacramento  splittail.  Sacramento 
splittail  {Pogonichtbys  macrolepidotus] 
are  now  restricted  to  the  lower  reaches 
of  the  rivers  flowing  into  the 
Sacramento-San  Joaquin  Delta  and  the 
upper  regions  of  the  San  Francisco  Bay 
complex,  particularly  Suisun  Bay  and 
Suisun  Marsh  (Moyle  1976;  Moyle 
1980).  Historically,  this  species 
occurred  throughout  the  lowlands  of  the 
Sacramento  Valley,  but  diking  and 
dredging  have  eliminated  96%  of  the 
wetland  habitats  this  species  appears  to 
require  (Meiorin  et  al.  1991).  Currently, 
the  population  lives  largely  in  the 
shallow,  low  salinity  habitat  of  Suisun 
Bay  and  Marsh  but  in  early  spring 
adults  migrate  upstream  through  the 
Delta  to  spawn  near  the  mouths  of  the 
rivers  along  the  Delta's  eastern  edge 
(Daniels  and  Moyle  1983).  Ahhough  this 
migration  pattern  predominates  for  most 
of  the  splittail,  lower  concentrations  of 
the  species  can  be  found  in  most 
locations  in  the  Delta  throughout  the 
year. 

In  recent  years,  fewer  numbers  of 
newly-spawned  splittail  have  moved 
across  the  Delta,  back  to  Suisun  Bay. 
Recent  severe  declines  in  regions  in 
which  splittail  were  formerly  abundant 
resulted  in  the  filing  of  petitions  to  list 
the  species  as  endangered  under  the 
ESA.  50  FR  36184  (July  6,  1993).  The 
only  other  member  of  the  genus,  found 
in  Clear  Lake.  California,  became  extinct 
in  the  early  1970's. 

No  physiological  studies  have  been 
done  to  determine  the  specific  salinity 
tolerances  of  the  splittail,  but  it  is  likely 
that  high  salinities  restrict  their 
downstream  range.  The  scarcity  of 
shallow  habitats  upstream  and  the 
increase  of  salinity  in  Suisun  Bay  and 
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Suisun  Marsh  have  greatly  resthcted  the 
habitat  required  by  this  species. 

Sacramento  spbttai)  recruitment 
displays  a  strong  reUikmship  to  annual 
outflow  (Oenicls  and  Moyte  1963).  The 
exact  mecbantMn  that  results  in  (his 
relationship  is  unclean  years  of  higher 
outflow  provide  better  cues  to  direct 
successful  migration  upstream  by 
aduhs.  larigeff  areas  of  flooded  vcgetatioo 
on  which  the  aduhs  can  spewn 
(Caywood  1974).  hi^ier  flows  to 
transport  the  newly  spawned  young 
downstream,  and  tar^^r  areas  of  suitable 
habitat  in  Suisun  Bay  and  Suisun 
Marsh.  Protection  of  historical  habitat 
conditions  in  the  Bay/DeHa  through  the 
implementation  of  the  proposed  sabnity 
criteria  should  therefore  provide 
indirect  protection  for  all  the  needs  of 
this  species  that  depend  oo  outflow. 

— Estuary  dependent  species.  In 
addition  to  Delta  smeh  and  striped  bess, 
several  ofhtf  flsh  species  are  dependent 
on  brackish-water  nursery  habitat.  The 
juveniles  of  these  species,  collectively 
referred  to  as  "estuary  dependent 
spedes"  by  the  Cahfomia  DFG.  live 
predominantly  downstream  of  (he  Deha 
within  a  salinity  range  ot  approximately 
0  to  22  pp«,  although  the  range  varies 
somewhat  by  species.  This  habitat  is 
larger  than  the  nursery  habitat  for  E)eha 
smelt  and  striped  bess,  but  nevertheless 
has  substantially  diminished  in  size  as 
water  has  been  diverted  and  stored  ftw 
upstream  uses. 

Three  of  these  speefes,  bay  shrimp 
{Crangon  fronciscorum),  starry  flounder 
[Platichthys  stetfatus).  and  longfin  smelt 
[Spirinchus  thaleichthys),  depend  on 
brackish-water  nmsery  habitat  for  a 
significant  portion  of  their  Kfis  cycles. 
Bay  shrimp  and  starry  flounder  are 
important  components  of  commercial 
and  spoft  fisheries,  and  their  protection 
is  important  to  maintain  the  State's 
Ocean  Commercial  and  Sport  Fishing 
designated  uses,  as  well  as  the  Estuarine 
Habitat  designated  use. 

The  bay  shrimp  is  the  largest  shrimp 
spedes  in  the  estuary,  and  has  been  the 
most  numerous,  except  during  recent 
prolonged  drought  conditions,  when 
abundance  has  been  very  low.  It 
supports  a  coimnercial  bait  fishery  in 
the  Bay.  and  is  an  important  food  source 
for  the  larger  fish  of  the  estuary. 
Reproductive  adults  and  larvae  are 
found  in  the  more  marine  habitats  of 
Central  San  Francisco  Bay  and 
nearshore  Gulf  of  the  Farallones. 
Transforming  larvae  aiMJ  early  )uveniles 
move  into  the  Bay  from  the  nearshore 
ocean,  and  maturing  iuveniles  are 
mainly  found  in  warm,  shallow, 
brackish  water  areas  U  to  22  ppt)  of  the 
estuaiy  (CDFG  1992;  WRINT-DFG-6). 


Starry  flounder  also  use  the  brackish 
areas  of  2  an  Frandsco  Bay  as  nursery 
habitat.  /  ,fter  moving  into  the  Bay  as 
transforn  ing  larvae  from  the  neanhote 
ocean  du  -ing  the  spring,  young-of-the- 
year  juve  lile  flounder  (smaller  than  70 
mm)  are  found  fxrimarily  in  warm 
shallowspwhere  salinities  are  less  than 
22  ppt  ((I)FG  1992.  WRINT-DFG-6).  By 
the  second  year  of  life  (1>),  (he  fish  have 
moved  out  of  fresh  water  completely 
and  are  concentrated  in  the  btackish 
water  aras  of  the  Bay.  By  the  third  year 
of  life  (24)  they  have  spread  throughout 
the  hi^m-  salinity  areas,  aiid  many  have 
migratedlout  of  (be  Bay. 

Starry  flounder  supports  both  a 
commerqtal  and  recreational  fishery  in 
the  San  i  rancisco  Bay  area.  Commercial 
catch  hat  varied  between  486  thousand 
pounds  i  1 1980  to  a  minimum  of  40 
thousarKl  pounds  in  1990.  Ahhough 
starry  flo  utder  are  a  small  component  of 
the  flatfk  h  catch  (2  percent  by  weight), 
they  are  wcond  only  to  Cahfomia 
halibut  i*  price  per  pound  at  the  dock 
(CDFG  1492.  WRINT-DFG-6). 
Commeniial  passenger  fishery  total 
catch  and  catch  per  unit  effort  in  San 
Pablo  Bay  have  dechned  diainatically 
since  themid-1970's.  Abundance  of 
starry  flobnder  young-of-the-year  and 
one-year  olds  (i>]  has  been  consistently 
low  sina  1986,  and  older  starry 
flounderltwo  years  old  and  older)  have 
also  dechned  in  the  Bay  since  the  mid- 
1970's,  besed  on  Commercial  Passenger 
Fishing  Vessel  logs  (CDFG  1992. 
WRlNT-pFG-6). 

Until  r^ently.  longfm  smelt  has  been 
one  of  th^  laoeX  abundant  fish  species  in 
the  estuaty.  This  species  spawns  in 
freshwater,  and  larvae  and  juveniles 
smaller  tnan  50  mm  are  predominantly 
found  in  brackish  water  with  bottoin 
salinities  less  than  18  ppt.  According  to 
Cahfornik  DFG.  water  with  less  than  18 
ppt  salinity  in  the  spring  months  of 
March  through  June  constitutes 
important  nursery  habitat  for  longfin 
smelt  (a  IFG  1992.  WRlNT-DFG-6>. 
Recent  p<  )pulatior»  of  longfin  smelt 
have  beei>  very  low.  and  in  1991  the 
population  reached  the  lowest  number 
ever  recorded  since  nMMiitoring  was 
initiated  in  1967.  As  a  resuh,  ^\s 
species  h  as  been  the  subject  of  a  pietitioo 
for  listinj  t  under  the  ESA.  See  Petition 
for  Listin  ;  Under  the  Endangered 
Species  i  iCt — Longfin  smeh  and 
Sacramei  Ao  splittait  National  Heritage 
Institute  >k>vember  5. 1992X 

There  i  le  close  correbtioos  between 
the  location  of  the  near-bottom  2  ppt 
isohalind  during  winter/spring  and 
annual  al^undance  indices  of  bey 
shrimp.  Starry  flounder,  and  longfin 
smelt  [}m  aby  1992).  Aninial  abundances 
are  low  M  rheifi  the  position  of  die  neer- 


bottom  2  ppt  isohaline  is  upstream  and 
does  not  move  to  and  remain  at  a 
position  rtear  Roe  Island  for  any 
extended  period  of  time.  Under  these 
circumstances,  the  brackish-water 
nursery  habitat  favored  by  these  S()ecies 
is  primarily  limited  to  Suisun  Bay. 
Salinity  data  from  CaKfomia  DFtJ 
studies  indicate  that  when  near-bottom 
salinities  we  at  or  below  2  ppt  near  Roe 
Island  in  Suisun  Bey,  salinities 
downstream  over  thie  large  shallow  flats 
of  San  Pablo  Bay  are  characteristically 
less  than  18  to  22  ppf  (CDFG  1993).  In 
years  when  (he  position  of  the  near- 
bottom  2  ppt  isohaline  moves 
downstream  at  least  as  br  as  Roe  Island 
in  the  spring,  the  aree  of  low-salinhy 
habitat  expands  into  the  large  shallows 
of  San  PaWo  Bay  artd  these  species  are 
more  abundant.  These  areas  of  San 
Pablo  Bay  provide  greatly  increased 
habitat  within  the  saKnity  ranges 
preferred  by  juveniles  of  these  spedes. 

As  with  striped  bass,  other  factors  are 
also  likely  to  contribute  to  yeor-(o-year 
variadons  in  abundance  of  these 
spedes,  including  the  strengith  of  net 
landward  bottom  currents  (shrimp  arrd 
flounder),  coastal  distribution  of 
reproductive  adults  and  larvae  (shrimp 
and  flounder),  artd  siiccessful 
downstream  transport  and  dispersal  of 
larvae  and  juveniles  (smeh)  [CDFG 
1992,  WRINT-DFG-^).  However, 
brackish-water  nursery  habitat  is 
essential  to  the  juveniles  of  these  three 
spedes.  and  is  a  major  fector  in  the 
strong  correlation  between  the  position 
of  the  near-bottom  2  ppt  isohaline  and 
abundance.  According  to  studies  by 
California  DFG,  an  iitdex  of  brackish 
water  habitat  is  strongly  correlated  with 
abundance  indices  for  these  three 
species  [CDFG  1992,  figs  1-3.  WRINT- 
DFG-6X  EPA's  proposed  salinity 
criteria,  by  providing  estuarine  habitat 
conditions  similar  to  the  healthier 
reference  period  of  the  bte  1960's  to 
early  1970"s,  should  restore  and 
maintain  the  brackish-water  nursery 
habitat  required^  these  three  species. 

— Suisun  Bay  Traal  Wetland  Spedes. 
The  tidal  wetlands  bordering  Suisim 
Bay  are  characterized  as  brackish  marsh 
because  of  their  unique  combir>ation  of 
species  typical  of  both  freshwater 
wetlands  and  more  saline  wetlands.' 


'  There  are  cnrrentfy  no  saliniry  criieHa 
protecting  dw  ttfarim  HaMw.  WildHfe  Habifat. 
and  other  inb  and  wikttifa  ums  af  th«  bnckiab  t><M 
nurshes  of  Suiaun  Bay.  Thaaa  Urg*  ti4al  nanho* 
are  distinct  from  the  'manage<i"  manhss  ia  lh« 
Suisun  Bey.  EPA's  approval  of  the  1S78  Delta  Plan 
criteria  waa  aspticM^  cwidMBntH  «fi  the  Statv 
Board's  commit— w  to  duuhy  ad^Wonat  crii«ri» 
Cor  the  tidal  manke»  and  to  pr«i«cta%iMlic  life  if>    . 
(he  SuisuD  N4arsii  chanaels  and  open  waters. 
Because  these  concKrtons  have  nor  been  met,  EPA. 
in  its  SepiaBiber  3.  t99f  kmer  o«  the  T991  Elay/ 


Suisun  Marsh  itself,  bordering  Suisun 
Bay  on  the  north,  is  the  largest 
contiguous  brackish  water  marsh  in  the 
United  States.  A  large  portion  of  the 
wetland  habitat  (approximately  44,000 
acres)  in  this  marsh  is  currently  diked 
and  managed  for  waterfowl  use  and 
hunting.  Approximately  10,000  acres 
bordering  Suisun  Bay  are  still  fully  tidal 
(Meiorin  1991). 

These  tidal  marshes  provide  habitat 
for  a  large,  highly  diverse,  and 
increasingly  rare  ecological  community. 
The  recent  "Status  and  Trends"  reports 
published  by  the  SFEP  listed  154 
wildlife  species  associated  with  the 
brackish  marshes  surrounding  Suisun 
Bay  (Harvey,  et  al.  1992),  including  a 
number  of  candidates  for  listing  under 
the  ESA.  These  include  the  Suisun  song 
sparrow  [Melospiza  melodia  maxillaris] 
and  the  Suisun  ornate  shrew  [Sorex 
ornatus  sinuosus),  as  well  as  the  plants 
Suisun  slough  thistle  [Cirsium 
hydropbilum  var.  bydrophilum),  Suisun 
dster  [Aster  chilensis  var.  lentus),  delta 
tule  pea  [Lathyrus  jepsonii).  Mason's 
lilaeopsis  [Lilaeopsis  masonii),  and  soft- 
haired  bird's  beak  [Cordylanthus 
mollis].  These  rare  species  are  all  found 
exclusively  in  tidally  inundated  marsh. 

As  part  of  the  SFEP-sponsored 
workshops,  a  comprehensive  literature 
review  and  intensive  field  surveys  of 
marsh  vegetation  were  undertaken  to 
document  the  responses  of  estuarine 
marsh  communities  to  changes  in  the 
salinity  regime  (Collins  and  Foin  1993). 
The  study  concluded  that  salinity  levels 
in  the  tidal  marshes  play  a  major  role  in 
the  distribution  and  abundance  of  plant 
spedes.  In  addition,  average  tidal  marsh 
salinity  levels  are  related  to  the  position 
of  the  2  ppt  isohaline,  although  local 
controls  on  salinity  are  important  in 
some  areas. 

The  study  also  found  that  recent 
increases  in  salinity  caused  by  a 
combination  of  upstream  diversions  and 
drought  have  adversely  affected  the 
tidal  marsh  communities.  As  salinity 
has  intruded,  brackish  marsh  plants 
which  depend  on  soils  low  in  salt 
content  (especially  the  tules  Scirpus 
californicus  and  S.  acutus)  have  died 
back  in  both  the  shoreline  marshes  and 
in  some  interior  marsh  channel  margins 
of  the  western  half  of  Suisun  Bay.  These 
plants  have  been  replaced  by  plants 
typically  growing  in  saline  soils, 
especially  cordgrass  [Spartina  foliosa). 
This  has  been  associated  with  erosion  of 
the  marsh  margins,  significantly 
reducing  the  tidal  marsh  acreage  in 


Delta  Plan,  disapproved  the  standards  for  Suisun 
Marsh  and  stated  that  the  Stale  Board  should 
immediately  develop  salinity  objectives  sufncient 
to  protect  aquatic  life  and  the  brackish  tidal 
wetlands  surrounding  Suisun  Marsh. 


some  areas.  In  addition,  tules  in  the 
upper  intertidal  zone  have  been 
replaced  by  the  smaller  and  more  salt 
tolerant  alkali  bulrush  [Scirpus 
robustus).  These  changes  have 
significantly  affected  available  habitat 
for  a  variety  of  wildlife  that  nest  and 
feed  in  these  areas,  including  the  Suisun 
song  sparrow,  marsh  wren,  common 
yellowthroat,  black-crowned  night 
heron,  and  snowy  egret  (Collins  and 
Foin  1993;  Granholm  1987a;  1987b). 
The  loss  of  habitat  for  the  Suisun  song 
sparrow  is  of  particular  concern,  since 
individuals  of  this  species  are  found 
only  in  the  already  fragmented  marshes 
bordering  Suisun  Bay,  occupy  an 
established  territory  for  their  lifetime, 
and  depend  on  tall  tules  for  successful 
reproduction  and  cover  from  predators 
(Marshall  1948). 

Although  there  have  been  no  studies 
of  the  direct  effects  of  salinity  on  rarer 
plant  species,  these  species  are  likely  to 
have  the  same  salinity  requirements  as 
non-rare  species  residing  in  the  same 
plant  communities.  Delta  tule  pea  and 
Suisun  aster  are  associated  with  tules 
along  the  banks  of  tidal  sloughs  (CDFG 
1991).  Mason's  lilaeopsis  is  also  found 
along  tidal  banks,  associated  with  the 
more  freshwater  marsh  species, 
including  tules,  and  in  the  shade  of 
riparian  shrubs  such  as  willows  (CDFG 
1991).  Suisun  thistle  and  soft-haired 
bird's  beak  are  found  in  the  few 
remaining  higher  elevation  tidal 
marshes.  All  of  these  species  are  limited 
to  marsh  areas  seasonally  inundated 
with  fresh  to  brackish  water,  and 
depend  on  such  coriditions  to  varying 
degrees. 

For  those  brackish  marsh  plants 
depending  on  freshwater  conditions,  the 
most  critical  growth  period  is  February 
through  )une.  If  suitable  lowlands  were 
present  upstream,  increases  in  the 
estuary's  salinity  gradient  would  allow 
brackish  tidal  marsh  communities  to 
migrate  upstream.  However,  the 
floodplains  and  other  lowlands  suitable 
for  the  evolution  of  tidal  marshes  are 
absent  upstream  of  Suisun  Bay  (SFEP 
1993b).  As  a  result,  increases  in  tidal 
water  salinity  may  significantly  reduce 
the  already  severely  limited  freshwater 
and  brackish  marsh  habitats,  and  will 
threaten  the  natural  diversity  of  the 
estuary's  wetland  communities. 
Maintaining  historical  levels  of  low- 
salinity  habitat  in  Suisun  Marsh  is 
therefore  essential  to  protect  Estuarine 
Habitat,  Wildlife  Habitat,  Rare  and 
Endangered  Species,  and  other  uses 
designated  for  protection  by  the  State's 
water  quality  standards. 


d.  Proposed  Criteria 

(1)  Preliminary  considerations.  This 
section  discusses  three  issues  that  affect 
EPA's  proposal:  the  proper  level  of 
protection  for  designated  uses,  the  basis 
for  choosing  the  locations  for  measuring 
the  proposed  criteria,  and  the  proper 
time  period  for  maintaining  the 
proposed  criteria. 

—Level  of  Protection.  One  of  the  key 
recommendations  of  the  SFEP- 
sponsored  workshops  was  that 
environmental  goals  for  the  estuary 
would  be  most  effective  if  expressed  in 
terms  of  restoring  conditions  to  those 
that  existed  at  specific  historical 
periods.  If  a  certain  level  of  ecosystem 
restoration  is  selected  as  a  goal,  then  the 
relationship  between  abundance  and  the 
location  of  the  2  ppt  isohaline  (and  the 
amount  of  water  necessary  to  achieve 
that  isohaline)  can  be  used  as  a  basis  for 
setting  standards  that  will  achieve  those 
goals.  (SFEP  1993b). 

This  historically-based  approach  is 
consistent  with  EPA's  National  Program 
Guidance  for  Biological  Criteria  for 
Surface  Waters  (USEPA  1990).  EPA's 
National  Program  Guidance 
recommends  that  aquatic  communities 
in  waterbodies  subject  to  anthropogenic 
disturbance  be  assessed  in  comparison 
to  similar,  but  unimpaired  waterbodies 
(a  reference  condition).  Although  the 
Guidance  discusses  designation  of  a 
reference  site  to  compare  directly  with 
an  impaired  waterbody,  analysis  of 
historical  records  is  also  recommended. 
In  the  case  of  the  Bay/Delta,  a  reference 
waterbody  is  not  available.  Instead, 
reference  conditions  have  been  based  on 
historical  information. 

The  proposed  salinity  criteria  rcne<;t 
estuarine  habitat  conditions  that  existed 
prior  to  1976.  In  the  recent  State  Board 
hearings,  EPA.  NMFS,  and  USWFS 
recommended  standards  that  would 
restore  habitat  conditions  to  levels  that 
existed  in  the  late  1960's  and  early 
1970's  (USFWS  1992g.  WRINT-FWS- 
10). 6  This  period  generally  reflects 


"This  restoration  goal  is  less  protective  than  the 
"without  project"  goal  targeted  by  the  Stale  Board' 
as  part  of  its  water  quality  standards  in  I^H.  In  the 
1978  Delta  Plan,  the  Slate  Board  adopted  standards 
intended  to  achieve  levels  that  would  have  existed 
in  the  absence  of  the  stale  and  Federal  water 
projects,  and  agreed  to  revise  the  standards  if 
neces.sary  to  achieve  this  goal.  This  "without 
projects"  goal  was  never  formally  incorporated  into 
the  State's.water  quality  standards,  and  its 
continued  validity  as  a  stated  goal  is  in  question 
given  the  court's  decision  in  United  Slates  el  al 
V.  State  Water  Besotirces  Control  Boarti,  supra) 
(reviewing  the  1978  Delta  Plan  and  rejecting  the 
"without  projects"  approach).  EPA  continues  to 
believe  that  fully  offsetting  the  impacts  of  water 
development  should  be  the  goal  of  long-term 
planning  efforts  by  the  State  Board  and  other 
agencies.  However,  because  of  the  precipitous 
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conditions  that  occurred  in  the  estuary* 
before  fish  habitat  and  populations 
began  to  experience  the  most  recent 
significant  declines,  and  therefore 
serves  as  a  useful  definition  of  a  healthy 
fishery  resource.  Land  use  patterns  and 
upstream  water  developments  had 
largely  stabilized  by  the  md  of  this 
period  so  that  increases  In  project 
impacts  are  the  dominant  change 
associated  with  the  subsequent  decline 
in  fishery  resources.  The  reclamation  of 
wetlands  was  largely  complete  by  the 
1920's,  and  the  largest  of  the  upstream 
developments,  Shasta  Reservoir,  was 
completed  in  the  earlv  1940's. 

Ideally,  EPA  woula  usethe  late  1960's 
to  early  1970s  habitat  conditions  as 
both  the  targeted  level  of  protection  and 
the  historical  reference  period. 
However,  to  better  reflect  the  natural 
variability  of  wet  and  dry  years,  EPA  is 
proposing  criteria  that  vary  accratiing  to 
the  "water  year  type".  The  water  year 
type  concept  is  already  fully  integrated 
into  the  operations  of  California  water 
.  management,  and  the  State  Board's 
classification  of  years  into  one  of  five 
categories  (wet.  above  normal,  below 
normal,  dry,  and  critically  dry)  is 
accepted  as  the  standard  water  year  type 
classification  scheme. 

The  period  of  the  late  1960*s  to  early 
1970's.  however,  contained  no  dry  or 
critically  dry  years  and  only  one  above 
normal  year.  Thus,  in  order  to  provide 
an  adequate  representation  of  the 
different  water  year  t3rpes.  EPA  is 
proposing  the  use  of  the  period  1940  to 
1975  as  the  historic  reference  p>eriod.  An 
examination  of  the  historical  record 
reveals  tliat  this  35  year  period  was  one 
of  fairly  consistent  hydrological 
conditions.  The  period  is  bracketed  by 
major  hydrological  changes — the 
construction  of  Shasta  Dam  immediately 
before  this  period,  and  the  extended 
drought  and  increased  water  exports 
beginning  immediately  after  this  period 
in  1976. 

Including  the  longer  1940-1975 
period  as  the  historical  reference  period 
allows  better  estimation  of  the  salinity 
regime  for  diffierent  water  year  types 


decline  (n  the  biological  communities  of  ibe  estuary 
in  ih«  last  decade,  this  goal  is  no  bngei  reasonably 
attainable  In  the  short  term,  given  the  existing 
physical  bcilities  and  water  protect  opecatioos  in 
the  Delta.  As  a  result.  EPA,  L'SFWS  and  NMFS  have 
recominended  that  the  State  Board  immediately  set 
standards  sufTicient  to  restore  esluarioe  habitat 
conditions  to  those  that  existed  in  the  late  1960's 
and  early  l97(J"s.  and  to  establish  a  long-term  goal 
of  fully  ofTs<>tting  the  impacts  of  water  development 
(USFWS  1992g,  WRINT-FWS-lO).This  long-term 
goal  is  consistent  with  the  goals  of  the  recently- 
enacted  Central  Valley  Project  Improvement  Act 
(Title  34  of  PL  102-575. 106  SlaL  4»iOO)  (Central 
Valley  Project  Improvement  Act),  which  include 
programs  to  mitigate  the  adverse  effects  incurred  as 
a  result  of  the  construction  of  the  CVP. 


than  woi  Id  use  of  only  Ibe  late  1960's 
to  early  1 970's.  Given  that  the 
hydrolog  cal  conditions  were  fairly 
consistent  throughout  the  longer  1940- 
1975  per  od,  EIPA  believes  this  longer 
historical  reference  period  serves  as  a 
better  loiig  term  indicator  through  all 
water  ye^  types  of  the  habitat 
conditiorts  existing  in  the  recommended 
target  years  of  the  late  196Q's  to  early 
1970's. 

The  de  ^elopment  of  the  historical 
salinity  r  igime  is  presented  in  appendix 
II.  Salinity  records  extend  back  only  to 
1967,  whereas  daily  flow  estimates  are 
available  from  October  1929.  Using 
models  c  eated  by  California  DWR 
relating  f  ow  and  salinity  allows 
reconstru  ction  of  the  salinity  regimes  in 
the  bistoi  ical  reference  period. 

— Basij  for  locations  selected.  Three 
locations  for  the  proposed  2  ppt 
isohaline  were  selected  to  correspond  to 
protection  of  three  different  types  of 
cstuarine  habitat  in  different  water 
years.  Together,  the  use  of  these  three 
locationsjwill  maintain  the  natural 
variability  in  salinity  levels  that 
charactenze  the  historical  data  set  at 
medium  lo  lower  flow  levels  (those 
substantially  within  the  control  of 
upstreamjdiverters). 

Roe  Island.  The  2  ppt  isohaline  occurs 
at  or  belolv  Roe  Island  at  times  of  high 
outflow  accompanying  storms  with 
uncontro^ed  runoff,  as  well  as  at  times 
of  high  w  Iter  releases  from  upstream 
dams.  Th  ise  flows  carry  many  young 
fish  from  the  Deha  downstream  into 
Suisun  B  ly.  Because  the  entrapment 
zone  will  consistently  be  near  the  broad 
shallows  Mid  large  marsh  areas  of 
Suisun  Bi  ly,  the  young  fish  and  other 
organism!  i  associated  with  the  zone  will 
be  distributed  into  these  diverse  and 
productive  habitats,  greatly  increasing 
the  extent  and  value  of  their  available 
habitat.  This  location  will  also 
maximizd  the  inputs  of  production  from 
Suisun  Kfersh  and  the  shallows  of 
Suisun  B^y  into  the  entrapment  zone, 
and  will  provide  greatly  increased  areas 
of  mediui  n  to  low  salinity  nursery 
habitat  fo  ■  estuary  dependent  species  in 
San  Pabl<^  Bay. 

Chipps  Island.  The  downstream  end 
of  Chippa  Island  marks  the  upstream 
end  of  Suisun  Bay.  As  noted  above,  low 
salinity  hfcbitat  in  Suisun  Bay  has  been 
well  docqmented  as  an  important 
nursery  aiea  for  Delta  smelt,  striped 
bass,  and  jother  estuarine  species. 
Suisun  Biy  also  represents  the  farthest 
upstreamlextent  of  large  areas  of 
shallow  habitat.  These  shallow  habitats 
are  more  >roductive  than  deeper 
Cloem  et  al.  1983).  and 
flows  across  these  shallows 
sources  into  the  entrapment 


channeb 
horizonta 
bring  foo< 


zone.  For  some  species,  particularly 
Delta  smelt,  shallow  areas  near  the 
entrapment  zone  are  a  preferred  habitat 
(Moyle  et  al.  1992),  perhaps  as  a  refuge 
from  predation.  When  the  average 
salinity  at  Chipps  Island  is  less  than  2 
ppt,  organisms  associated  with  this 
habitat  will  be  in  or  near  the  shallow 
habitats  of  Suisun  Bay  for  half  of  each 
tidal  cycle. 

Conpuence  of  Sacramento  and  San 
Joaquin  Rivers.  The  confluence  of  the 
Sacramento  and  San  Joaquin  Rivers 
marks  the  point  where  organisms 
associated  with  low  salinity  habitat  are 
exposed  to  the  detrimental  conditions  in 
the  lower  San  Joaquin  River.  The  higher 
mortalities  and  poorer  habitat 
conditions  associated  with  the  lower 
San  Joaquin  River  have  been 
documented  at  length  in  testimony  to 
the  State  Board  (USBR  1992,  WRINT- 
USBR-2;  Moyle  1992,  WRI>fT-NHI-9). 
This  location,  then,  provides  a  suitable 
upstream  limit  for  the  2  ppt  isohaline. 
When  average  salinities  at  the 
confluence  reach  the  2  ppt  level,  the 
organisms  associated  with  low  salinity 
habitat  will  have  access  to  the  shallow 
habitats  downstream  in  Suisun  Bay  only 
during  the  lower  low  tide  point  of  the 
tidal  cycle. 

— Period  of  protection.  Changes  in 
water  quality  that  have  affected  aquatic 
resources  have  been  greatest  during  the 
period  frtjm  February  to  June.  Under 
naturally-occurring  hydrological 
conditions,  flows  in  tjfiese  months  were 
often  very  large  while  in  summer  flow 
rates  declined  and  salinity  in  the  delta 
increased.  Upstream  diversions  have 
altered  this  natural  pattern  by  reducing 
peak  spring  flows  and,  in  some  years, 
increasing  flows  during  the  late  summer 
and  fall  ntonths.  The  changes  in 
summertime  water  quality  (towards 
lower  salinity)  occur  during  a  season 
when  most  of  the  fish  species  have 
already  completed  their  spawning  or 
migration  (Monroe  and  Kelly  1992). 

The  abundance  and  repnoductive 
success  of  almost  all  species  that  live  in 
or  migrate  through  the  upper  estuary 
depend  strongly  on  conditions  during 
the  months  from  February  through  June 
(Stevens  1977;  Daniels  and  Moyle  1983; 
Stevens  and  Miller  1983;  Moyle  and 
Herbold  1989;  Herbold  e<  al.  1992;  S\VC 
1992.  WRlNT-SWC-1).  These  species 
survive  and  reproduce  more 
successfully  when  Suisun  Bay  has  large 
areas  of  low  salinity  habitat  (less  than  2 
ppt),  San  Pablo  Bay  has  large  areas  of 
medium  to  low  salinities  (less  than  18 
to  22  ppt),  river  outflows  are  high, 
bottom  currents  are  strong,  temperature 
is  low.  and  the  areas  of  greatest  turbidity 
are  downstream  of  the  Delta.  Because  of 
the  combination  of  drought  conditions 
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and  high  levels  of  water  exports,  these 
conditions  have  occurred  very  rarely  in 
recent  years.  Therefore.  EPA's  proposed 
criteria  center  on  these  five  months. 

(2)  Proposed  criteria.  EPA's  specific 
proposed  criteria  are  shown  in  Table  1. 
They  include  2  ppt  salinity  criteria  at 
Roe  Island,  Chipps  Island,  and  al  the 
Sacramento/San  Joaquin  River 


confluence  from  February  through  June. 
The  criteria  replicate  the  average 
number  of  days  on  which  the  2  ppt 
isohaline  occurred  at  or  downstream 
from  each  of  these  locations  during  the 
historical  period  1940-1975.  inclusive, 
classified  by  water  year  type.  Because 
no  critically  dry  years  occurred  in  the 
period  from  1940  to  1975.  the  required 


number  of  days  for  critically  dry  years 
is  based  on  an  extrapolation  of  the  data. 

The  proposed  criteria  are  measured 
using  a  14-day  moving  averape.  The  use 
of  a  14-day  moving  average  allows  the 
mean  location  to  be  achieved  despite 
the  varying  strength  of  tidal  currents 
during  the  lunar  cycle  because  any  14 
day  period  will  include  the  full  range  of 
spring  and  neap  tidal  conditions. 


Table  i  .—Proposed  2  ppt  Salinity  Criteria 


Year  typo 


Wet 

Above  nomral 
Below  normal 

Dry 

Criticatty  dry  .. 


Roe  Is- 
land [km 

641 
(days) 


133 

105 

78 

33 

0 


Chipps 
Island 
(km  74) 
(days) 


148 

144 

119 

116 

90 


Con- 
fluence 
(km  81) 
.(days) 


150 
150 
150 
150 
150 


Numbefs  in<*cate  required  number  ol  days  (based  on  a  14-day  movtr^g  average)  at  or  downsUeam  from  eacti  kx:atioo  for  ttie  5-month  oenod 
ftorn  '"wxuary  throogh  June.  The  ^waler  year  classifications  are  identical  to  those  inclixJed  »r  the  1991  Bay/Delta  Plan  for  the  Sacramento  River 
Bas)n.  Roe  Island  salinity  shall  be  measured  at  the  salmity  measunng  staton  maintairied  by  the  USBR  at  Port  Chicago  (km  64)  Chipps  Island 
salinity  shall  be  measured  at  the  Colimsville  station,  and  saltn.ty  at  the  Confluence  shall  be  measured  at  the  Mallard  Stoogh  station  both  of 
whicti  are  maintained  by  the  California  Department  ol  Water  Resources.  The  Roe  Island  number  represents  the  maximurn  number  o!  davs 
based  on  the  ad^tment  described  beknv.  ' 


Example:  In  a  wet  year,  the  2  ppt  isohaline 
must  be  maintained  at  or  downstream  of  the 
Confluence  at  least  ISO  days  during  February 
through  June,  at  or  downstrr^m  of  Chipps 
Island  for  at  lea.st  148  days  during  that  same 
period,  and,  ignoring  for  a  moment  the 
adjustment  descrilied  below,  at  or 
downstream  of  Roe  Island  for  at  least  133 
days. 

Adjusting  the  Roe  Island  standard  to 
reflect  intra-year  storm  variability.  As 
noted  above,  the  proposed  criteria  at 
Roe  Island  are  intended,  in  part,  to 
replicate  low  salinity  habitat  conditions 
resulting  from  spring  storm  events. 
Storm  events  in  the  spring  provide 
many  benefits  to  aquatic  resources  of 
the  estuary.  Large  areas  of  flooded 
vegetation  provide  ideal  spawning  for 
some  species,  high  flows  transport  many 
planktonic  larvae  downstream,  and 
translocation  of  low  salinity  habitat 
allows  wide  dispersion  of  many  species 
which  reduces  predation  (and  perhaps 
competition)  and  replenishes  otherwise 
isolated  areas.  In  addition,  the 
variability  in  salinity  over  a  wide  range 
is  thought  to  be  an  important  tool  in 
preventing  the  buildup  of  molluscan 
species  and,  thus,  ensures  that  more 
food  will  aixumulate  in  the  entrapment 
zone  (Nichols  1985;  Nichols  and 
Pamatmat  1988). 

The  proposed  criteria  at  Roe  Island, 
unadjusted,  would  fully  protect  low 
salinity  habitat,  but  would  not 
accurately  reflect  the  historical  natural 
variability  in  runoff  and  precipitation. 
The  distribution  of  storm  systems 
within  the  October  to  April  wet  season 


varies  greatly  year-to-year.  In  some 
years,  all  storm  events  are  concentrated 
in  early  winter,  whereas  in  others  the 
storm  events  are  evenly  distributed  or 
concentrated  in  the  spring.  This  natural 
historical  variability  is  reflected  in  the 
proposed  salinity  criteria. 

Without  some  form  of  adjustments, 
salinity  criteria  at  a  fixed  dowrtstream 
location  would  also  resuh  in  more  flows 
through  the  estuary  than  might  be 
necessary  to  maintain  water  quality 
(that  is,  the  "water  costs"  would  be 
unnecessarily  high).  The  flows 
necessary  to  hold  the  2  ppt  isohaline  at 
a  particular  location  in  the  estuary  are 
substantially  less  than  the  flows  needed 
to  move  that  isohaline  down<:tream  to  a 
different  position.  In  the  Bay/Delta, 
these  higher  flows  used  to  move  the 
isohaline  could  come  either  from 
natural  storm  events  or  from  controlled 
reservoir  releases.  The  proposed 
standard  provides  for  an  adjustment  of 
the  Roe  Island  standard  to  more  closely 
repli(»te  natural  spring  storm  cycles. 
This  adjustment  will  avoid  adverse 
impacts  on  species  (such  as  the  winter- 
run  salmon)  dependent  on  upstream 
reservoir  conditions. 

Under  the  proposal,  the  criteria  of 
number  of  days  for  a  given  year  type  at 
Roe  Island  would  not  apply  unle.ss  and 
until  the  average  daily  salinity  at  Roe 
Island  attains  the  2  ppt  level  through 
natural  uncontrolled  flows.  Following 
the  occurrence  of  such  an  event,  the  14 
day  average  salinity  at  Roe  Island  must 
not  exceed  2  ppt  for  the  number  of  days 
specified  in  Table  1.  Therefore,  the 


number  of  days  listed  under  Roe  Island 
represents  the  maximum  of  the  numb»>r 
of  days  that  may  be  required.  In  effect, 
this  adjustment  provides  that  the 
additional  water  needed  to  move  the 
isohaline  downstream  to  Roe  Island  will 
come  from  natural  storms  rather  than 
from  reservoir  releases  or  export 
restrictions.  This  approach  better 
reflects  the  natural  variability  in  timing 
and  quantity  of  runoff  and  significantly 
reduces  the  water  supply  impacts  of  the 
proposed  criteria  relative  to  criteria  that 
do  not  account  for  this  variability. 

e.  Implementation  Measures 

Under  the  CWA,  the  states  have  a 
primary  role  in  developing  measures 
implementing  water  quality  criteria. 
EPA  expects  that  the  State  Board  would 
implement  these  salinity  criteria  by 
making  appropriate  revisions  to 
operational  requirements  included  in 
water  rights  permits  issued  by  the  State 
Board.  Consistent  with  the  mandates  of 
section  101(g)of  the  CWA,  the  State 
Board  has  full  discretion  in  determining 
the  sourts  of  water  flows  net»ss.iry  to 
meet  these  criteria.  EPA  has 
intentionally  drafted  its  proposed 
criteria  to  be  measured  at  or 
downstream  of  the  confluence  of  the 
Sacramento  and  San  Joaquin  Rivers. 
This  allows  the  Slate  Board  maximum 
latitude  in  choosing  a  mix  of  flow 
conditions  and  export  restrictions  in 
both  river  basins. 

Although  the  State  Board  has  full 
discretion  to  develop  an 
implementation  plan  for  these  criteria  in 


822 


Federal  Register  /  Vol.  59,  No 


the  manner  it  chooses,  EPA  and  the 
other  federal  agencies  involved  in  water 
resource  management  issues  in  the  Bay/ 
Delta  (USFWS.  NMFS.  and  USBR)  urge 
the  State  Board  to  spread  the  burden 
across  as  broad  a  spectrum  of  water 
users  as  possible.  The  economic 
analysis  prepared  in  conjunction  with 
this  proposal  suggests  that  spreading  the 
burden  results  in  substantially  lower 
costs  than  does  imposing  the  burden  on 
a  particular  geographical  area  or  a 
narrowly  defined  group  of  water  users. 
This  is  not  just  a  matter  of  fairness.  The 
federal  agencies'  preliminary 
discussions  with  water  project  managers 
indicated  that  increasing  the  p>ool  of 
contributors  substantially  increases  the 
operational  flexibility  of  the  water 
system,  and  thereby  reduces  the  total 
impact  of  meeting  the  proposed  criteria. 
For  that  reason,  the  federal  agencies 
hope  the  State  Board  will  continue  the 
concept  it  adopted  in  its  proposal  for  D- 
1630.  and  will  allocate  the  burden  of 
meeting  these  criteria  across  the  broad 
range  of  the  state's  water  users. 

2.  Fish  Migration  and  Cold-Water 
Habitat  Criteria 

a.  Background 

The  State's  designated  uses  for  the 
Bay/Delta  include  Cold  Freshwater 
Habitat  to  sustain  aquatic  resources 
associated  with  a  coldwater 
environment,  and  Fish  Migration  to 
protect  those  fish  which  migrate 
through  the  estuary.  The  migratory  fish 
species  associated  with  the  cold-water 
environment  in  the  Bay/Delta  are 
Chinook  salmon  (Oncorhyncbus 
tshav^ytscba)  and  steelhead  trout 
[Oncorhyncbus  mykiss). 

Currently  there  are  four  distinct 
populations  of  salmon  in  the 
Sacramento/San  )oaquin  river  systems, 
each  named  for  the  season  of  their 
migration  upstream  as  adults.  The  fall- 
run  population  is  now  the  most 
numerous:  in  recent  years,  typically  90 
percent  of  all  Central  Valley  spawners 
are  fall-run  iish.  Increased  hatchery 
production  of  fall-nm  fish  has  resulted 
in  stable  spawning  returns  of  fall-run 
fish  passing  the  Red  Bluff  Diversion 
Dam  on  the  Sacramento  River;  however, 
wild  fall-run  chinook  abundance  is  low 
and  is  decreasing.  The  Sacramento  River 
system  still  supports  small  winter-run, 
spring-run  and  late  fall-run  populations, 
but  these  populations  have  all  declined 
dramatically  in  recent  years  (USFWS 
1992a,  WRINT-USFWS-7).  The  winter- 
run  population  is  now  listed  as 
threatened  under  the  ESA.  The  spring- 
run  population  has  recently  reached  low 
enough  levels  to  be  recognized  as  a 
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species  of  special  concern  by  the  State 
of  California. 

Steelheled  trout  are  also  cold-water 
migratory  fish  within  the  Sacramento 
River  SysHem.  They  have  suffered  a  90 
percent  c  ecline  since  the  late  1960's, 
and  are  s  ipported  largely  by  hatchery 
production  (CDFG  1992a,  WRINT-DFG- 
14). 

The  Sa  i  Joaquin  River  system 
supported  both  fall  and  spring  runs 
until  the  1940's  when  Friant  Dam  was 
built.  Thi !  dam  prevented  the  spring-run 
fish  from  reaching  cool  upstream  areas 
suitable  !  or  summer  rearing,  so  the 
spring-ru  n  disappeared  and  presently 
there  is  o  nly  a  fall-run  population. 
Recently  the  San  Joaquin  population 
has  been  highly  variable,  reaching  very 
low  leve  s  in  times  of  drought,  and 
respondi  ig  quickly  to  higher  wet  year 
Hows.  In  idequate  stream  flows,  water 
developr  lents.  poor  water  quality,  water 
diversiois.  and  habitat  deterioration 
have  hac  varying  degrees  of  impact. 
Continui  ng  high  levels  of  water 
diversioi  iS  from  the  San  Joaquin  River 
and  tribi  taries.  and  high  exports  out  of 
the  Sout|i  Delta,  in  concert  with  the 
recent  e)<tended  drought  have  caused 
major  inipacts  to  all  San  Joaquin 
tributarjnruns.  Population  levels  are 
extremeKr  low,  and  the  1991  brood  year 
may  onl  j  produce  a  total  of  100  to  300 
returning  adults  in  1994  when  these 
adults  raum  to  spawn  at  the  end  of 
their  thrte  year  life  cycle  (CDFG  1992c. 
WRINT-bFG-25). 

Salmoi  and  steelhead  populations  are 
subject  tp  increased  mortality  when 
exposed 'to  high  temperatures  and  when 
diverted'out  of  the  main  channels  of  the 
Sacramento  and  San  Joaquin  Rivers  into 
less  suitable  habitat.  Those  fish  diverted 
from  thei  main  channels  are  also  subject 
to  increased  mortality  as  water  exports 
at  the  Stfete  and  Federal  pumping  plants 
in  the  south  Delta  increase.  USFWS 
tagged  s(nolt«  studies  between  1984  and 
1989  fo^nd  that  smolts  migrating  out  of 
the  Sacramento  River  system  in  the 
spring  stirvived  on  average 
approxiinately  3.4  times  better  in  the 
Sacramento  main  channel  than  in  the 
interior  (central)  Delta.  Results  from 
studies  Carried  out  in  the  spring  of  1985 
to  1990  fihowed  on  average 
approxii  nately  2  times  better  survival  in 
the  mail  i  channel  of  the  San  Joaquin 
River  th  in  in  Old  River,  a  secondary 
channel  Higher  temperatures  affect 
smoh  mortality  both  in  the  main 
channel  and  in  the  central  Delta.  For 
exampli .  the  recent  (1992)  USFWS 
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results  from  spring  tagged  smolt  releases 
into  the  central  Delta  showed  that 
mortality  was  approximately  2Vi  times 
greater  at  67  "F  than  at  temperatures  of 
63°  and  64  "F  (USFWS  1992a.  WRINT- 
USFWS-7). 

State  and  federal  legislators  have 
recognized  the  serious  threat  to  the 
continued  existence  of  migratory  fishes 
in  the  Bay/Delta.  In  1988,  the  California 
State  legislature  mandated  a  restoration 
goal  of  doubling  natural  salmon  and 
steelhead  production  by  the  year  2000. 
and  required  development  of  a  plan  to 
meet  this  goal.  Salmon.  Steelhead  Trout, 
and  Anadromous  Fisheries  Program  Act; 
codified  at  Cal.  Fish  &  Game  Code 
§6900  et  seq.  (West  1991).  In  response 
to  this  mandate.  California  DFG 
published  the  Central  Valley  Salmon 
and  Steelhead  Restoration  and 
Enhancement  Plan  in  1990  (CDFG 
1990a).  California  DFG  recommended 
that  the  State  Board  adopt  an  objective 
of  maintaining  the  survival  rate  of 
salmon  smolts  passing  through  the 
estuary  at  the  "without  projects" 
historical  level,  and  listed  specific 
actions  for  the  consideration  of  the  State 
Board  to  implement  this  objective.  Also, 
Congress  recently  enacted  the  Central 
Valley  Project  Improvement  Act,  which 
requires  that  a  program  be  developed 
and  implemented  to  ensure  that  natural 
production  of  anadromous  fish  in 
Central  Valley  rivers  and  streams  will  be 
"sustainable  at  levels  at  least  twice  the 
average  levels  attained  during  the 
period  1967-1991." 

b.  Protection  of  Bay/Delta  Coldwater 
Habitat  and  Migration  Under  the  Clean 
Water  Act 

In  order  to  protect  fall-run  salmon,  the 
1978  Delta  Plan  included  minimum 
flow  objectives  (below  those  set  for 
striped  bass)  and  mandated  gate 
closures  to  help  keep  fry  out  of  the 
central  Delta  when  flows  were  above 
12,000  cubic  feet  per  second  (cfs)  during 
the  period  January  1  to  April  15.  In 
addition,  gate  closures  through  May, 
designed  to  protect  striped  bass,  have 
also  provided  protection  for  out- 
migrating  salmon  smolts.  These 
measures  were  considered  inadequate 
by  the  fisheries  agencies  (USFWS, 
NMFS,  and  California  DFG).  At  the  1987 
Water  Quality  Control  Plan  hearings, 
these  agencies  recommended  How 
objectives  based  on  1940  historical 
flows  (without  project  levels)  that 
would  have  significantly  increased 
protection  for  fall-run  salmon. 
Similarly,  in  the  1988  Draft  Water 
Quality  Control  Plan  (SWRCB  1988).  the 
State  Board  staff  recommended 
objectives  for  Sacramento  fall-run 
salmon  based  on  average  spring  flow 
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conditions  from  1930  to  1987,  and  for 
San  Joaquin  fall-nm  salmon  based  on 
flow  conditions  from  1953  to  1987. 
However,  this  Plan  was  not  adopted. 

The  1991  Bay/Delta  Plan  established 
additional  criteria  designed  to  protect 
salmon.  The  State  Board  set  new 
temperature  criteria  of  68  °F  at  Freeport 
and  Vemalis  from  April  1  through  June 
30  and  September  1  through  November 
30  to  protect  Cold  Fresh-Water  Habitat 
for  fall-run  salmon.  The  1991  Bay/Delta 
Plan  also  set  a  temperature  criterion  of 
ee'F  at  Freeport  from  January  through 
March  to  protect  winter-run  salmon. > 
EPA  disapproved  these  fjiteria  be«ause 
the  evidence  in  the  State  Board's 
submittal  did  not  demonstrate  that  they 
would  be  sufficient  to  proleti  cold- 
water  habitat  for  these  species.  Ba.sed  on 
the  supporting  evident*  in  the  State 
Board's  submittal  and  the  Central  Valley 
Salmon  and  Steelhead  Restoration  and 
Enhancement  Plan  (CDFG  1990a),  EPA 
recommended  that  the  State  Board 
adopt  a  65  °F  criterion,  or  an  alternative 
that  is  scientifically  defHnsible.  EPA 
also  disapproved  the  State's  temperature 
{ riteria  because  they  were  subjev:t  to 
"controllable  factors"  (that  is, 
temperature  criteria  were  to  be  met  only 
if  they  could  he  attained  using  e  limited 
set  of  implementation  measures).  With 
this  limitation  such  criteria  are  unlikely 
to  be  protective,  especially  sim.-e  the 
State  Board  specifically  prohibited  the 
use  of  reservoir  releases  to  reduce 
temperatures  in  the  Delta  (SWRCB. 
1991). 

EPA  believes  that  the  Slate  should 
continue  to  work  on  developing 
scientifically-defensible  long-term 
temperature  criteria  sufficient  to  protect 
cold-water  habitat  for  salmon  migrating 
through  the  estuary.  Temperature  has 
been  consistently  used  nationwide  as  a 
basis  for  water  quality  criteria,  and  there 
is  strong  scientific  evidence  that 
temperature  affects  survival  of  salmon 
smolts  as  they  move  through  the  Delta 
IKjelson,  et  al..  1989;  USFWS  1992a, 
WRINT  USF\VS-7,  USFWS  1992b  and 
USnVS  1992c,  VVRlNT-USFVVS-«). 
However,  EPA  8cknowled}>es  that 
specific  temperature  criteria  are  difficult 
to  establish  and  implement  presently  in 
the  Delta  because  historic  temperature 
levels  have  been  highly  variable  and 
respond  quickly  to  ambient  air 
temperatures,  and  because  there  is 
insufficient  information  on  the 
effectiveness  and  feasibility  of  various 
methods  of  lowering  temperature.  It  is 
likely  that  there  are  short  time  periods 
(on  the  order  of  days  to  a  few  weeks) 
during  which  efforts  at  temperature 
control  could  be  successful  and  provide 
increased  smolt  survival.  However, 
existing  models  predicting  changes  in 


temperature  in  response  to  water  project 
operations  use  a  monthly  temporal 
structure  and  only  provide  results  as 
monthly  means.  Thus,  these  models 
cannot  he  used  to  analyze  measures  that 
could  provide  improved  conditions  over 
shorter  periods  of  time.  In  addition, 
management  of  reservoir  releases  to 
provide  benefits  to  salmon  both  in  the 
Delta  and  in  the  upstream  reaches  has 
not  been  thoroughly  as.sessed  (Kelley.  et 
al.  1991;  Mann  and  Abbott  1992). 

Studies  to  develop  improved  reservoir 
and  river  temperature  models  with  a 
shorter  time-step  and  improved 
predictive  capability  for  the  entire 
Sacramento  system  are  just  beginning 
under  the  auspices  of  Trinity  County, 
the  University  of  California  at  Davis, 
and  the  California  DFG.  These  studies 
will  also  include  a  dire<;t  analysis  of  the 
effe<.t  of  temperature  management 
ahematives  on  salmon  populations. 
Additional  work  to  develop  effective 
temperature  models  has  been  mandated 
by  set.tion  3406(g)  of  the  recently- 
enacted  Central  Valley  Project 
Improvement  Act.  It  should  be  possible 
to  use  information  from  these  studies  to 
set  temperature  criteria  in  the  near 
future,  and  EPA  will  continue  to  work 
with  the  State  to  develop  specific 
temperature  cj'iXeria  for  the  Delta. 
However,  at  this  time,  EPA  is  not 
proposing  temperature  criteria  to 
replace  those  criteria  disapproved  in 
EPA's  September  3. 1991  letter,  and  is 
instead  proposing  the  salmon  smolt 
survival  criteria  described  below. 

c.  Proposed  Smolt  Survival  Criteria 

Becau.se  at  this  time  EPA  has  nut 
developed  an  adequate  scientific  basis 
for  precise  temperature  criteria,  EPA  is 
proposing  "smolt  survival  criteria"  to 
protect  the  Fish  Migration  and  Cold 
Fresh-Water  Habitat  designated  uses  in 
the  Bay/Delta  estuary.  These  criteria  are 
based  on  a  smolt  survival  index  that 
quantifies  and  predicts  the  survival  of 
salmon  migrating  through  the  Delta.  The 
index  can  be  used  to  detiTmine  whether 
the  Fish  Migration  and  Col^l  Fresh- 
Water  Habitat  uses  are  impaired  ii^the 
Bay/Delta.  When  applied  in  criteria,  the 
index  measures  and  can  control  the 
condition  of  the  resource  at  risk  by 
directly  assessing  and  limiting  the  loss 
of  salmon  smolts  within  the  Delta  due 
to  a  variety  of  impaired  water  quality 
conditions.  The  use  of  this  index  is 
consistent  with  the  integrated  approach 
envisioned  by  the  National  Program 
Guidance  for  Biological  Criteria  for 
Surface  Waters  (USEPA  1990). 

(1)  Smoh  Survival  Models.  The  smolt 
survival  indices  are  based  on  USFWS 
models  described  in  Kjelson  et  al. 
(1989).  USRVS  (1992a)  (WRINT- 


USFWS-7)  and  USFWS  (1992b)  These 
models  are  summarized  more  fully  in 
Appendix  III.  The  models  are  empirical; 
that  is,  they  are  in  large  part  based  on 
the  results  of  experiments  measuring 
and  comparing  smolt  sun'ival  under  a 
number  of  diiterent  physical  conditions 
of  varying  migration  pathways,  water 
temperatures,  flow  rates,  and  rales  of 
exports  from  the  Delta.  The  models 
underlying  the  salmon  smolt  survival 
criteria  are  complex;  additional 
information  about  the  methods  iis«d  in 
construe:! ing  the  Sacramento  and  San 
Joaquin  indices  is  contained  in 
Appendix  III  and  the  odministMtive 
rw;ord  to  the  proposal.  For  the 
Sacxamento  River  system,  the  proposed 
salmon  smolt  survival  criteria  are  hasi>(J 
on  the  most  r«cent  model  (USFWS 
1992b)  for  predicting  migration  sucjrss 
for  the  Sacramento  River  fall-run 
population,  and  rely  on  the  relationship 
between  smolt  survival  and  thrt« 
fneiors:  temperature,  diversion  oiil  of 
the  mainstein  Sac:rainento  River,  and 
export  rates.  The  San  Joaquin  model  is 
based  on  experimental  data,  and  r«lies 
on  the  relationship  between  solmon 
smolt  survival  and  river  flows,  diversiim 
into  Old  River,  and  export  rales. 
Consistent  with  the  implementation 
n^.ommendations  of  USFWS,  NMFS, 
and  California  DFG.  the  San  Jooquin 
model  assumes  that  a  barrier  will  be  in 
plare  at  the  head  of  Old  River  during 
the  peak  migration  season. 

Verifying  the  models  used  to  generate 
the  salmon  smult  criteria  is  a  continuing 
process  using  code-wire  tagged  smolt 
studies  conducted  by  the  USFWS 
(USFWS  1992b.  1993).  Ahhough  thewi 
models  rt^present  the  present  state-of- 
the-art  in  Bay/Delta  salmon  fisheries 
management.  EPA  anticipates  that  the 
models  will  continue  to  be  verified, 
updated  and  refined  each  year  by 
USFWS  to  reflei;!  additional  data 
collection  results,  and  believes  that 
continuing  verification  is  necessary  to 
assure  that  outmigrating  smolts  are 
protHc:ted.  In  the  event  that  USFWS 
modifies  its  models,  recommeno-tl 
index  values,  or  recommended 
implementation  measures.  EPA  intends 
that  the  criteria  will  be  amended 
accordingly  in  the  next  triennial  review 

(2)  Proposed  Criteria.  In  developing 
the  goals  or  target  index  values  for  its 
proposal,  EPA  is  relying  primarily  on 
the  goal  of  restoring  habitat  conditions 
to  those  existing  in  the  late  1960's  and 
early  1970's.  as  recommended  in  the 
Interagency  .Statement  of  Principles. 
Strict  adherence  to  this 
recommendation  would  suggest  using 
the  index  values  associated  with  th.it 
historical  period  as  the  target  index 
values.  These  values  are  included  in 
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Table  2,  which  provides  estimated 
index  values  for  different  historical 
periods.  As  part  of  their  recent  expert 
testimony  to  the  State  Board.  USFWS 
estimated  these  historical  survival 
indices  under  different  conditions 
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(USFWJ  1992c.  WRI^JT-USFWS-8).  The 
Sacramc  nto  River  historical  values  are 
based  oft  an  early  version  of  the 
Sacramento  River  model  (Kjelson  et  al. 
1989).  T  lere  would  be  minor  changes  in 
the  estir  lates  using  the  most  up-to-date 


Table  2.— Historical  Salmon  Smolt  Surviva4  Indices  for  the  Sacramento  and  San  Joaquin  River  Portions  of 

THE  Delta 


Sacramento  River  goal: 

1940  Level  of  Devetopment 

1956-70  Histoocal  

1960-88  Historical  

1978-90  Historical  

San  Joaquin  River  Goal: 

1940  Level  of  Development 

1956-70  Historical  

1960-88  Historical  

1978-90  Historical  


For  a  number  of  reasons,  however, 
strict  adherence  to  the  late  1960's  and 
early  1970's  target  is  inappropriate. 
Salmon  fisheries,  especially  on  the  San 
loaquin  River,  were  already  somewhat 
degraded  during  that  historical  period, 
and  the  degradation  has  been  more 
severe  in  dWer  years.  This  is 
demonstrated  in  Table  2.  above,  which 
provides  estimated  historical  survival 
index  values  for  the  relevant  period. 
This  Table  shows  that  the  decline  in  the 
survival  index  was  more  pronounced  in 
critical,  dry.  and  below  normal  water 
years  than  in  wetter  years.  Accordingly, 
to  protect  salmon  from  falling  to 
dangerously  low  population  levels,  and 
more  nearly  mimic  the  natural  historical 
response  of  smolts  migrating  through 
the  Delta  to  year-to-year  changes  in 
hydrology,  EPA  is  proposing  more 
protective  target  values  in  drier  years 
and  less  in  wetter  years. 

On  the  Sacramento  River  system,  EPA 
believes  salmon  smolt  migration  will  be 
protected  if  the  long-term  average 
survival  over  all  water  year  types 
replicates  the  target  historical  period 
values.  Protection  at  the  late  1960's  to 
early  1970's  level  in  the  wetter  years  is 


afforded 


model  (USFWS  1992b).  For  example, 
recalculating  the  Sacramento  River 
value  for  the  1956-1970  historical 
period  yields  a  mean  of  the  five-year 
types  of  .37,  compared  to  the  .36 
indicated  in  Table  2. 


WATER  YEAR  TYPE 


W 


AN 


76 

.81 

77, 

56 

•.45 

.35 

44 

.43 

.31 

39 

■32 

'26 

58 

.50 

.52 

61 

•25 

.18 

43 

.12 

.17 

48 

•.15 

..09 

BN 


.63 
.26 
.25 
.22 

.47 

.17 

.13 

•.06 


■  Interpolated:  there  were  no  water  years  in  ttiese  catego  ies  during  Itie  relevant  historical  period.  Source:  USFWS  1992a. 


.44 

•20 

.19 

.16 

.39 

•15 

.12 

.07 


Mean 

of  year 

types 


.68 
.36 
.32 
27 

.49 
.27 
.19 

.ir 


not  nece  ssary  if  better  protection  is 


migrating  smolts  in  the  drier 


years.  O  i  the  San  loaquin  River  system, 
howevei .  the  drop  in  survival  has  been 
more  severe  in  drier  years,  the  runs  are 
smaller  i  ind  more  at  risk,  and  the  overall 
survival  index  was  less  than  in  the 
Sacrame  nto  system  during  the  target 
historic^  1  period.  For  that  reason,  in 
order  to  protect  the  Fish  Migration 
designated  use  on  the  San  Joaquin.  EPA 
is  propc^ing  index  values  that  afford 
both  bet  er  protection  in  drier  years  and 
overall  i  idex  values  that  are  higher  than 
in  the  hi  storical  late  1960's  to  eariy 
1970's  pjriod. 

To  act  ieve  this  level  of  protection  and 
to  addre  is  this  bias  in  the  historical 
refereno  i  period  index  values.  EPA  is 
proposii  g  the  use  of  target  values 
derived  rom  the  recommendations  and- 
analyses  carried  out  by  the  Delta  Team 
of  the  Fi  ie  Agency  Chinook  Salmon 
Commiti  ee.  This  interagency  group 
consists  of  representatives  from  the 
USFWS.  California  DFG.  California 
DWR,  NT  A¥S.  and  USBR.  Its  reports 
(Five  Ag  jncy  Delta  Salmon  Team, 
1991a.  1  )91b)  represent  a  consensus  on 
the  mosti effective  and  feasible 


Sacramento  River 


Water  year  type 


Wet 

Above  Normal . 
Below  Normal  , 
Dry 


implementation  measures  to  protect 
downstream  migrant  salmon  smolts  in 
the  Delta.  In  preparing  its 
recommendations  for  the  1992  State 
Board  hearings,  USFWS  reviewed 
recommendations  from  the  Five  Agency 
Delta  Salmon  Team  in  its  salmon  smoh 
model,  and  presented  a  set  of  index 
values  and  corresponding  operational 
recommendations  to  the  State  Board 
(USFWS  1992a.  WRINT-USFWS-7; 
USFWS  1992c).  These  index  values, 
which  are  intended  to  be  consistent 
with  the  fisheries  agencies 
recommended  target  index  values  that 
would  restore  habitat  conditions  and 
salmon  populations  to  those 
characteristic  of  the  late  1960's  to  early 
1970's  (USFWS  1992a.  WRINT- 
USFWS-7:  USFWS  1992c.  WRINT- 
USFWS-8;  CDFG  1992b.  WRINT-DFG- 
8).  are  shown  in  Table  3.  The  values  for 
the  Sacramento  River  index  differ 
slightly  from  those  presented  in  the 
1992  State  Board  hearings  because  these 
Table  3  values  are  based  on  the  most 
recent  version  of  the  Sacramento  River 
model. 


Table  3.— Salmon  Smolt  Survival  Indices  f  ased  on  Five  Agency  Chinook  Salmon  Committee  Analysis  and 

Recommendations 


Index 
value 


.49 
.41 
.40 
.35 


San  Joaquin  River 


Water  year  type 


Wet 

Above  normal 
Below  normal 
Dry 


Index 
value 


.46 
.30 
.26 
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Table  3.— Salmon  Smolt  Survival  Indices  Based  on  Five  Agency  Chinook  Salmon  Committee  Analysis  and 

Recommendations— Continued 


Sacramento  River 


Water  year  type 


Critical 
Mean .. 


Index 
value 


.32 

.41 


San  Joaquin  River 


Water  year  type 


Critical 
Mean  . 


Index 
value 


20 

31 


Finally,  in  arriving  at  index  values  for 
its  proposal  contained  in  Table  4,  EPA 
has  adjusted  the  index  values  of  Table 
3  to  meet  concerns  over  potential 
closure  of  the  Ceorgiana  Slough.  As 
discussed  below,  EPA  has  been  engaged 
in  consultations  with  USFWS  and 
NMFS  under  the  ESA  about  possible 
effects  of  EPA's  water  quality  standards 
actions  on  threatened  and  endangered 
species.  During  the  course  of  these 
consultations,  it  was  suggested  that  one 
of  the  measures  the  Five  Agency 
Chinook  Salmon  Committee  had 


recommended  as  an  effective  protective 
measure  for  salmon  smohs — putting  a 
temporary  barrier  at  the  head  of 
Georgiana  Slough — may  have 
deleterious  effects  on  the  Delta  smell 
and  other  native  aquatic  life  in  the 
central  Delta,  and  possibly  on  adult 
salmon  returning  upstream.  For  that 
reason,  EPA  has  recomputed  the  index 
values  (see  Table  4)  to  reflect  model 
results  if  the  Georgiana  Slough  were  left 
open.  Lower  exports,  particularly  during 
times  of  peak  San  Joaquin  salmon 
outmigration,  were  incorporated  as  an 


additional  feasible  and  effective 
implementation  measure  benefiting 
salmon,  in  part  to  compensate  for  the 
additional  mortality  associated  with 
keeping  Georgiana  Slough  open.  EPA 
believes  that  these  adjustments  still 
provide  protection  consistent  with  the 
goal  of  restoring  habitat  conditions  to 
those  existing  in  the  late  1960"s  to  early 
1970's  (mean  Sacramento  River  survival 
index  of  .37),  while  also  taking  into 
account  achievable  implementation 
measures.  The  recomputed  index  values 
in  Table  4  are  included  as  EPA's 
proposal. 


Table  4.- 

-Proposed  Salmon  Smolt  Criteria 

Sacramento  River 

San  Joaquin  River 

Water  year  type 

Index 
value 

Water  year  type 

Index 
value 

Wet 

.45 
38 
.36 
.32 
29 

Wet 

46 
30 
26 

Above  Normal „ 

Atxjve  normal 

Below  Normal 

Below  normal 

Dry 

Dry 

Critical  

Critical 

.23 
20 

To  protect  both  Fish  Migration  and 
Cold  Fresh- Water  Habitat  designated. 
EPA  proposes  that  the  specific  smolt 
survival  criteria  in  Table  4,  above,  be 
adopted  for  the  Bay/Delta.  As  explained 
above,  the  proposed  Sacramento  River 
criteria  are  modified  from  the  USFWS 
indices  in  Table  3.  The  San  Joaquin 
River  criteria  are  the  same  as  Table  3. 
The  Sacramento  River  criteria  provide 
overall  protection  at  approximately  the 
1956-1970  historical  level  (.37  mean 
survival  index).  The  San  Joaquin  River 
criteria  provides  better  protection  than 
the  1956-1970  historical  level  (.27  mean 
survival  index).  Both  sets  of  criteria 
provide  better  protection  than  the  1956- 
1970  historical  period  in  drier  years, 
and  less  protection  in  wetter  years. 
These  criteria  should  provide  more 
consistent  smolt  survival  and  help  avoid 
situations  where  extraordinary  measures 
are  necessary  to  preserve  runs, 
particularly  in  the  San  Joaquin  River 
tributaries.  Water  year  type  designations 
are  identical  to  State  Board 
classifications  (SWRCB  1992a). 


d.  Implementation  Measures 

Under  the  CWA,  the  States  have  a 
primary  role  in  developing  measures 
implementing  wafer  quality  criteria. 
EPA  expects  that  the  State  Board  would 
implement  these  criteria  by  making 
appropriate  revisions  to  operational 
requirements  included  in  water  rights 
permits  issued  by  the  State  Board.  EPA 
believes  that  the  State  Board  would 
have  a  number  of  possible 
implementation  approaches  for 
achieving  the  salmon  .smolt  survival 
criteria.  In  the  recent  State  Board 
hearings,  USFWS  recommended  a  series 
of  implementation  measures  (based  on 
the  Five  Agency  Chinook  Salmon 
Committee  proposals)  designed  to 
achieve  the  smolt  survival  indices 
recommended  in  the  joint  statement  by 
USFWS,  NMFS  and  EPA.  For  the 
Sacramento  River,  these  included 
closure  of  the  Delta  Cross  Channel  from 
April  through  June,  closure  of  Georgiana 
Slough  from  April  15  to  June  15.  and 
minimum  Sacramento  Flow  al  Rio  Vista 
of  4000  cfs  from  April  through  June.  For 
the  San  Joaquin  River,  these  measures 


included  requiring  a  range  of  flows  from 
2,000  to  10,000  cfs  at  Vemalis  from 
April  15  to  May  15;  requiring  minimum 
flows  of  1000  cfs  at  Jersey  Point  from 
April  through  )une,  except  from  April 
15  to  May  15,  when  higher  flows  from 
1000  to  3000  cfs  would  be  required;  and 
placing  a  full  barrier  in  upper  Old  River 
from  April  through  May.  Total  water 
exports  would  be  curtailed  to  a  range 
from  6000  cfs  in  wet  years  to  2000  cfs 
in  critically  drv  years  from  April  15  to 
May  15. 

Based  on  the  USFWS  models,  these 
particular  measures  will  achieve  the 
proposed  smolt  survival  indices  in 
Table  3.  However,  as  discussed  earlier. 
EPA  has  incorporated  into  its  proposed 
target  index  values  changes  to  the 
recommended  implementation 
measures  based  on  concerns  about  the 
effect  of  these  measures  on  other  aquatic 
resources.  Given  the  nature  of  the  index 
itself,  however,  there  is  substantial 
flexibility  in  how  the  target  values  can 
be  achieved.  For  example,  if  flows  are 
increased  above  the  recommended 
levels  in  the  San  Joaquin  River,  the 


826 


Federal  Register  /  Vol.  59,  No. 


associated  export  limits  could  also  be 
increased  while  achieving  the  same 
level  of  protection.  Reductions  in 
Sacramento  River  temperatures  would 
also  provide  signiHcant  benefits. 
Although  temperature  controls  were  not 
included  in  the  USFWS 
recommendations,  they  are  an  important 
variable  in  the  USFWS  model,  and  may 
be  the  most  significant  factor  affecting 
smolt  survivafin  the  Sacramento  River 
system.  Implementation  measures 
affecting  temperature  may  therefore  be 
an  effective  means  of  attaining  the  smolt 
survival  criteria. 

There  is  also  evidence  that  short-term 
operational  changes  implemented  at 
peak  migration  times  coincident  with 
critical  periods  of  high  ambient  air  and 
water  temperature  may  provide 
signiHcant  benefits  (Kelley,  et  al,  1991). 
Other  possibilities  listed  in  California 
DFG's  Central  Valley  Salmon  and 
Steelhead  Restoration  and 
Enhancement  Plan  (CDFG  1990)  include 
screening  Georgiana  Slough  and 
screening  the  Delta  Cross  Channel.  A 
sound  barrier  (a  device  generating 
subsurface  sound  that  discourages  fish 
from  entering  the  Slough)  at  Georgiana 
Slough  is  currently  under  study  and 
may  also  be  a  usehil  implementation 
measure.  As  new  methods  are 
developed  to  increase  smolt  survival, 
their  beneHts  can  be  assessed,  and  their 
contribution  toward  meeting  and/or 
revising  the  criteria  taken  into  account. 

Given  this  potential  flexibility,  EPA 
believes  that  establishing  smolt  survival 
indices  as  Fish  Migration  and  Cold 
Fresh-Water  Habitat  criteria  would  give 
the  State  Board  maximum  latitude  in 
choosing  a  set  of  implementation 
methods  that  will  attain  protection  of 
the  designated  migration  and  coldwater 
fisheries  uses.  As  such,  these  proposed 
criteria  are  consistent  with  the  mandates 
of  section  101(g)  of  the  CWA.  as 
discussed  above,  and  accommodate  the 
State's  interest  in  allocating  its  water 
supplies  in  a  way  that  maximizes  the 
many  values  important  to  the  State. 
Furthermore,  the  proposal  of  these 
criteria  is  consistent  with  the  authority 
in  CWA  section  303(c)(4).  which 
authorizes  EPA  to  propose  revised  or 
new  standards  to  meet  the  requirements 
of  the  Act. 

e.  Protection  of  Other  Salmon  Runs  and 
Life  Stages 

Because  the  smolt  survival  indices 
were  developed  using  tagged  fall-run 
fish  during  the  time  of  their 
outmigration,  EPA  is  proposing  the  use 
of  these  indices  only  for  fall-run 
outmigrants.  For  winter-,  late  fall-,  and 
spring-run  salmon,  as  well  as  steelhead, 
there  is  no  direct  information  about  the 
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factors  tha^  affect  survival,  although  it  is 
likely  that  many  of  the  same  factors, 
with  the  e)iception  of  temperatures 
during  the  :older  months,  are  also 
affecting  th  e  juveniles  of  these 
population  5  as  they  migrate  through  the 
Delta. 

Measure ;  implemented  by  the  USBR 
and  SWP  a  >  a  result  of  the  Biological 
Opinion  fo  ■  winter-run  salmon  issued 
by  NMFS  u  nder  the  ESA  afford  some 
protection  for  other  runs,  in  addition  to 
protection  for  the  winter-run  salmon 
population  itselL  NMFS,  Biological 
Opinion  on  Central  Valley  Project,  1992 
Operations; (February  14, 1992).  In 
addition.  EpA  has  been  consulting  with 
NMFS  to  assure  that  the  implementation 
of  EPA's  pmposed  standards  will  not 
jeopardize  the  winter-run  Chinook 
salmon  population. 

Juvenile  spring-run  salmon  and 
steelhead  rtove  through  the  Delta 
during  the  ame  period  as  winter-run 
and  fall-run  salmon,  and  should  be 
protected  ii  i  the  Delta  by  measures  taken 
for  these  other  runs.  Late  fall-run 
salmon,  however,  outmigrate  in  fall  and 
early  winter,  and  are  currently  not  fully 
protected  during  their  passage  through 
the  Delta.  Ivotective  criteria  for  this  run 
should  be  developed  by  the  State  Board 
in  the  near  Future  to  ensure  that  this  run 
is  protecte< . 

Younger  salmon,  or  &y,  also  enter  the 
Delta,  parti  :ularly  when  rainstorms 
stimulate  t|e  movement  of  fry  out  of  the 
tributaries  ind  into  the  lower  Rivers  and 
Delta.  Som*  protection  for  these  fry  is 
afforded  by^the  current  State  Board 
standards  requiring  closure  of  the  Delta 
Cross  Channel  gates  when  flows  are 
higher  than  12,000  cfs.  However, 
closure  of  the  Cross  Channel  gates  alone 
may  not  bepprotective  enough,  since  fry 
can  be  swe^t  into  the  central  Delta 
through  Georgiana  Slough  and  upstream 
to  the  export  pumps  when  there  is 
reverse  floUr  in  the  lower  San  Joaquin 
River,  especially  during  times  of  high 
export.  Forlhat  reason.  Delta  habitat 
conditions  jor  fry  may  need  to  be 
addressed  by  the  State  Board  in  the 
future. 

f.  Protectio  i  of  Other  Migrating  Species 

Species  other  than  salmonids 
seasonally  Biigrate  into  and  out  of  the 
Delta  for  spawning  and  as  juveniles. 
These  species  include  striped  bass, 
Delta  smeltl  longPm  smelt,  white  and 
green  stuigfon,  American  shad  and 
Sacramentdsplittail.  With  the  exception 
of  temperature,  the  factors  that  lead  to 
successful  migration  of  salmonid  smolts 
are  also  important  for  successful 
migration  of  the  juveniles  of  these 
species  intdthe  lower  embayments. 
Therefore,   PA's  proposed  salmon 


smolt  survival  criteria,  although 
specifically  addressing  fall-run  Chinook 
salmon,  will  also  help  protect  migration 
of  these  other  migrating  species. 

3.  Fish  Spawning  Criteria 

a.  Background 

In  California,  striped  bass  spawn 
primarily  in  the  warmer  freshwater 
segments  of  the  Sacramento  and  San 
Joaquin  Rivers.  Protection  of  spawning 
in  both  river  systems  is  important  to 
ensure  the  genetic  diversity  of  the 
population  as  well  as  to  increase  the 
size  of  the  overall  strip>ed  bass 
population.  Adults  spawn  by  migrating 
upstream  from  the  San  Francisco  Bay  or 
from  the  Pacific  Ocean  (Stevens  1979; 
Wang  1986).  The  precise  location  and 
time  of  spawning  appear  to  be 
controlleid  by  temperature  and  salinity 
(Turner  1972a;  Turner  and  Chadwick 
1972).  According  to  the  California  DFG. 
striped  bass  spawn  successfully  only  in 
freshwater  with  electrical  conductivities 
less  than  0.44  millimhos  ">  per 
centimeter  electroconductivity  (mmhos/ 
cm  EC),  and  prefer  to  spawn  in  waters 
with  conductivities  below  0.33  mmhos/ 
cm.  Conductivities  greater  than  0.55 
mmhos/cm  appear  to  block  the 
upstream  migration  of  adult  spawners 
(Radtke  and  Turner  1967;  SWRCB  1987; 
CDFG  1990b,  WQCP-DFG-4). 

In  the  Sacramento  River,  adults 
migrate  to  spawning  sites  upstream  of 
Sacramento  until  they  encounter  the 
appropriate  warmer  temperatures  for 
spawning.  Because  of  the  higher  volume 
of  water  in  the  Sacramento  River  and 
the  particular  constituents  and  volume 
of  nonpoint  source  discharges  into  the 
river,  salinity  does  not  appear  to  be  a 
serious  limitation  on  spawning  at  any 
location  along  the  river.  In  years  of 
higher  spring  river  flows,  with 
correspondingly  lower  water 
temperatures,  bass  can  spawn  further 
upstream  and  later  in  the  April-June 
period  because  the  warmer  temperatures 
that  induce  spawning  occur  later 
(Chadwick  1958).  Migration  and 
spawning  in  the  Sacramento  River  are 
therefore  not  adversely  affected  by 
salinity.  In  the  smaller  and  shallower 
San  Joaquin  River,  however,  the  earlier 
occurrence  of  warm  temperatures  causes 
the  peak  spawning  perioid  to  occur 


'"The  salinity  problems  addressed  by  the 
isohaline  criteria  outlined  above  are  caused 
primarily  by  salt  water  intrusion  and  are 
traditionally  measured  by  "pans  per  thousand".  In 
contrast,  salinity  conditions  upstream  in  Creshtnter 
are  generally  affected  by  dissolved  salts  from 
upstream  water  runoff.  The  salinity  content  of 
freshwater  is  traditionally  maasured  by  its 
electroconductivity  or  "EC"  standardized  to  25  C 
(specific  conductance),  and  is  expressed  in  term*  of 
millimhos  per  centimeter  electroconductivity  or 
"mmhos/cm  EC'. 
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earlier  than  in  the  Sacramento  River,  the 
San  Joaquin  peak  usually  occurs  in 
April  or  May  rather  than  in  May  or  June 
(Chadwick  1958).  Migrating  bass 
seeking  the  warmer  waters  encounter 
excessive  upstream  salinity  caused 
primarily  by  runoff.  This  salinity  can 
block  migration  up  the  San  Joaquin 
River,  thereby  reducing  spawning,  and 
can  also  reduce  survival  of  eggs  (Farley 
1966;  Radtke  1966;  Radtke  and  Turner 
1967;  Turner  and  Farley  1971;  Turner 
1972a.  1972b). 

The  State  Board's  1991  Bay/Delta  Plan 
established  objectives  of  1.5  mmhos/cm 
EC  at  Antioch  and  0.44  mmhos/cm  EC 
at  Prisoners  Point  in  April  and  May. 
EPA  disapproved  these  objectives,  in 
part,  because  they  are  not  adequate  to 
protect  spawning  habitat  in  the  reach 
farther  upstream  between  Prisoners 
Point  and  Vemalis. 

In  the  1987  State  Board  hearings, 
California  DFG  testified  that  striped  bass 
formerly  spawned  farther  up  the  San 
Joaquin  River,  but  that  this  has  occurred 
less  frequently  in  recent  years  because 
of  increased  salinity  levels  (CDFG  1987). 
Salinity  in  the  San  Joaquin  River 
increases  upstream  of  Prisoners  Point 
due  to  reduced  freshwater  inflow  and 
agricultural  return  flows.  Thus  the 
absence  of  salinity  criteria  above 
Prisoners  Point  effectively  establishes  a 
barrier  to  adult  migration  and  spawning 
farther  upstream  on  the  San  Joaquin 
River  (Turner  1972a,b).  California  DFG 
also  suggested  that  there  was  a  danger 
of  losing  the  part  of  the  population  that 
spawned  in  this  area  if  high  salinities 
prevent  spawning  or  decrease  survival 
of  newly  spawned  eggs  (CDFG  1987; 
SWRCB.  Phase  I  Hearing  Transcript, 
LXXV,VII111;3-14). 

In  the  1991  Bay/Delta  Plan,  the  State 
Board  described  several  alternative 
water  quality  standards  that  would  have 
extended  the  protection  of  spawning 
conditions  upstream  of  Prisoners  Point, 
including  one  alternative  very  similar  to 
the  one  EPA  is  proposing  today. 
However,  the  State  Board  deferred 
adoption  of  revised  standards, 
apparently  because  of  concern  that 
improved  spawning  conditions  would 
lead  to  greater  losses  of  young  to 
entrainment  at  the  State  and  Federal 
pumping  plants.  As  indicated  in  its 
September  3, 1991  letter  disapproving 
certain  State  criteria,  EPA  believes  that 
the  State  Board  can.  in  developing  its 
implementation  measures,  address  the 
impact  of  the  pumps  on  this  spawning 
habitat. 


EPA  also  disapproved  the  1991  Bay/ 
Delta  Plan  spawning  criteria  because 
they  were  not  based  on  sound  science. 
The  State  Board^plained  that  the  1.5 
mmhos/cm  EC  crueria  at  Antioch  was 
intended  to  protect  spavsming  habitat 
upstream  of  Antioch  (near  Jersey  Point), 
not  at  the  Antioch  location  itself.  The 
State  Board  acknowledged  that  "the  use 
of  1.5  Immhos/cmj  EC  at  Antioch 
appears  not  to  be  generally  appropriate, 
and  proposed  that  a  thorough  review  of 
this  [criteriaj  be  undertaken  at  the  next 
triennial  review"  (1991  Bay/Delta  Plan, 
p.  5-32).  EPA  found  this  indirect  and 
unproven  approach  of  setting  criteria 
downstream  in  hopes  of  attaining 
different  criteria  upstream  deficient,  and 
disapproved  it.  EPA's  proposed  criteria 
would  correct  this  deHciency  by 
establishing  the  scientiflcally-defensible 
criteria  at  Jersey  Point,  the  actual  point 
of concern. 

The  State  Board  also  acknowledged 
that  the  1991  Bay/Delta  Plan  spawning 
criteria  did  not  protect  the  spawning 
reach  in  the  lower  San  Joaquin  River, 
but  instead  only  at  two  locations:  Jersey 
Point  and  Prisoners  Point  (1991  Bay/ 
Delta  Plan.  p.  5-30).  As  a  result,  the 
State  Board  directed  California  DFG  to 
study  how  a  speciHc  habitat  zone  of 
0.44  mmhos/cm  EC  could  be  established 
in  the  entire  reach  between  Jersey.Point 
and  Prisoners  Point  "to  make  certain 
that  the  State  Board  develops  water 
quality  objectives  that  are  based  on 
sound  scientific  data"  (1991  Bay/Delta 
Flan,  p.  5-33).  EPA  agrees,  and  is 
proposing  criteria  to  assure  that  the 
entire  reach  between  Jersey  Point  and 
Prisoners  Point  should  be  protected. 

b.  Proposed  Criteria 

In  its  September  3, 1991  letter  and 
subsequent  correspondence  with  the 
Board,  EPA  recommended  salinity 
criteria  of  0.44  mmhos/cm  EC  in  the 
lower  San  Joaquin  River  in  the  reach 
from  Jersey  Point  and  Vemalis.  After 
further  reviewing  the  scientific 
evidence,  EPA  is  proposing  the 
following  criteria: 

The  14-day  running  average  of  the  mean 
daily  EC  shall  not  be  more  than  0.44  mmhos/ 
cm  for  the  period  April  1  to  May  31  in  wet, 
atmve  normal,  and  below  normal  years  at  the 
following  stations:  Jersey  Point,  San  Andreas 
L,anding,  Prisoners  Point,  Buckley  Cove, 
Rough  and  Ready  Island,  Brandt  Bridge, 
Mussdale,  and  Vernaiis.  In  dry  and  critical 
water  years,  the  criteria  are  required  only  in 
the  reach  t)etween  Jersey  Point  and  Prisoners 
Point,  as  measured  at  Jersey  Point,  San 
Andreas  Landing,  and  Prisoners  Point. 


These  criteria  will  fully  protect  the 
historic  spawning  range  of  striped  bass 
on  the  lower  San  Joaquin  River,  while 
reflecting  the  natural  variability  in 
salinity  levels  in  different  water  year 
types. 

c.  Implementation 

Under  the  CWA,  the  states  have  a 
primary  role  in  developing  measures 
implementing  water  quality  criteria. 
EPA  expects  that  the  State  Board  would 
implement  these  criteria  by  making 
appropriate  revisions  to  operational 
requirements  included  in  water  rights 
permits  issued  by  the  State  Board. 

4.  Compliance  With  Endangered  Species 
Act 

EPA  has  concluded  that  its 
promulgation  of  water  quality  criteria 
for  the  Bay/Delta  may  affect  certain 
species  protected  by  the  federal  ESA. 
These  include  the  winter-run  chinook 
salmon  (listed  as  threatened  and 
proposed  for  reclassification  as 
endangered),  the  Delta  smeh  (listed  as 
threatened),  and  the  Sacramento 
splittail  and  longfin  smelt  (both  the 
subject  of  petitions  for  listing).  There  are 
also  a  number  of  listed  and  proposed 
species  resident  in  Suisun  Marsh.  Under 
section  7  of  the  ESA  and  accompanying 
regulations,  EPA  is  required  to  consult 
with  NMFS  (on  the  winter-run  chinook 
salmon)  and  USFWS  (on  the  other  listed 
and  proposed  species)  to  assure  that  the 
water  quality  criteria  promulgated  by 
EPA  do  not  jeopardize  the  continued 
existence  of  these  species  or  adversely 
affect  their  critical  habitat.  50  CFR 
402.14  and  §402.10. 

EPA  has  worked  closely  with  NMFS 
and  USFWS  over  the  past  two  years  to 
meet  its  obligations  under  the  ESA.  The 
federal  agencies  have  recognized  the 
need  to  take  an  integrated  ecosystem 
approach  to  the  Bay/Delta  rather  than  a 
fragmented,  species-by-species 
approach.  To  that  end.  the  EPA,  NMFS. 
and  USFWS  issued  a  joint  proposal  to 
the  State  Board's  1992  hearings  on 
interim  measures  recommending  that 
the  State  Board  adopt  an  immediate  goal 
of  restoration  of  habitat  conditions  to 
those  characteristic  of  the  late  1960's 
and  early  1970's.  By  targeting  this  level 
of  protection,  the  agencies  intended  to 
establish  habitat  conditions  that  would 
protect  and  preserve  the  entire  range  of 
fish  and  wildlife  uses  in  the  Bay/Delta. 


828 


Federal  Register  /  Vol.  59.  Ni 


The  criteria  proposed  in  this  notice 
follow  this  approach  to  habitat 
protection  within  the  Bay/Delta 
watershed.  Pursuant  to  50  CFR 
§§402.14.  EPA  has  initiated  formal 


water  quality  standards  in  the  Bay/ 
Delta. 


consulta  ions  with  USFWS  and  NMFS 

on  the  p  >tential  effects  of  its  action  on 

endange  -ed  and  threatened  species.  The     biuinc  code  two  co  r 
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D.  Executive  Order  12866 

Executive  Order  12866  requires  EPA 
and  other  agencies  to  assess  the 
potential  costs  and  beneHts  of  all 
significant  regulatory  actions. 
Significant  regulatory  actions  are  those 
that  impose  a  cost  on  the  economy  of 
$100  million  or  more  annually  or  have 
certain  regulatory,  policy,  or  economic 
impacts.  Today's  proposed  rule  meets 
the  criteria  of  a  significant  regulatory 
action  set  forth  in  section  3(f)  of  the 
Executive  Order.  The  regulatory 
analysis  for  this  proposed  rule  is 
presented  in  "Draft  Regulatory  Impact 
Assessment  of  the  Proposed  Water 
Quality  Standards  for  the  San  Francisco 
Bay/Sacramento-San  Joaquin  River 
Delta"  (see  Section  F  for  the  availability 
of  this  and  other  documents).  This  draft 
RIA  was  submitted  to  0MB  for  review 
as  required  by  the  Executive  Order. 

EPA's  action  is  the  proposal  of  water 
quality  standards  and  this  action 
explicitly  does  not  include  a  proposed 
implementation  plan.  The 
implementation  plan  has  not  yet  been 
developed  by  the  State.  Therefore,  this 
draft  RIA  analyses  a  range  of  possible 
implementation  scenarios.  Importantly, 
the  analysis  illustrates  that  the  level  of 
costs  for  the  same  level  of 
environmental  benefits  varies 
significantly  depending  on  assumptions 
in  implementation  scenarios. 
Specifically,  mechanisms  for 
economically-efficient  allocation  of 
water  or  for  the  widespread  distribution 
of  responsibility,  such  as  water  transfers 
and/or  a  drought  water  bank,  result  in 
the  most  cost-eff^ective  scenarios. 

EPA  is  committed  to  working  with  the 
State  on  an  implementation  plan  and 
welcomes  additional  information  and 
analysis  on  the  economic  costs  and 
benefits  of  its  proposals.  EPA  is 
interested  in  both  improved  information 
and  pohcies  and  programs  to  minimize 
the  economic  impacts  upon  water  users. 

The  draft  RIA  evaluated  the  costs  and 
benefits  of  the  combined  federal 
proposals,  including  EPA's  proposed 
water  quality  standards  and  USFWS's 
actions  under  the  ESA.  The  primary 
method  of  implementation  is  assumed 
to  be  increased  Delta  outfiow  resulting 
in  reduced  water  supplies  to  urban  and 
agricultural  water  users.  Further,  critical 
habitat  designation  may  result  in 
additional  costs  by  possibly  limiting 
sand  and  gravel  operations  and  affecting 
marina  operations.  Benefits  are  to  the 
Delta  ecosystem  as  a  whole,  species 
diversity,  and  commercial  and 
recreational  fisheries. 


Assessn  ent  of  Costs  and  Impacts 

The  c  raft  RIA  shows  that  the  costs  to 
both  agi  icultural  and  urban  water  users 
would  (  epend  upon  how  water  supplies 
are  allooated  to  implement  the 
proposals. 

•  Tha  primary  method  for 
implementing  the  combined  federal 
proposals  will  be  increases  in  Delta 
outflowj  Current  estimates  of  the 
additiortal  outflow  developed  by  the 
Californiia  DWR  are  540.000  acre-feet  on 
average  and  1.1  million  acre-feet  in 
criticall  r  dry  years. 

•  Th«  analysis  uses  an  initial 
distribu  ion  of  water  supply  reductions 
betweer  agricultural  users  (80%  of  the 
reducti(  ns)  and  urban  u.sers  (the 
remaini  ig  20%). 

The  n  isults  of  three  scenarios 
analyze  1  are  presented  in  the  draft  RIA 
and  are  jrieOy  summarized  here. 

•  Agi  icultural  impacts  are  infiuenced 
by  impr  )ved  irrigation  efficiency,  crop 
shifting  opportunities,  the  size  of  the 
affected  region  and  opportunities  for 
water  trading  between  agricultural 
districts  A  range  of  these  options  was 
modeled,  except  tor  irrigation 
efficien(  :y. 

•  A  r  liddle  range  distribution  of 
supply  mpacts  (Scenario  2)  that 
include ;  water  trading  between 
agricult  iral  districts  results  in  producer 
surplus  losses  (net  revenue  losses)  of 
$20  mil  ion  dollars  on  average.  If 
trading  s  limited  (Scenario  1),  impacts 
are  estii  lated  to  be  $44  million  on 
average,  Scenario  3  illustrates  the  lowest 
cost  opt  on.  distributing  the  water 
supply  1  eductions  throughout  the 
Central  /alley,  resulting  in  producer 
surplus  lossesestimatesof  $8  million  on 
average, 

•  Eco  nomic  impacts  were  estimated 
for  criti(  ally  dry  years  and  indicate 
larger  e<  onomic  impacts,  because  lower 
cost  opt  ons  are  already  used  up  in 
drought  years.  Scenario  1,  where  trading 
is  limite  d.  estimates  $147  million  in 
costs  in  critically  dry  years.  Scenario  2. 
where  ti  ading  is  facilitated  among 
agricult  iral  districts,  reduces  those 
impacts  by  neariy  half  to  $87  million  in 
impacts 

Poten  ial  impacts  on  the  urban  users 
were  m(  re  difficult  to  estimate,  given 
the  less  established  analytic  information 
base.  Th  ree  scenarios  were  developed  to 
project  I  he  economic  impacts  based 
upon  di  Terent  assumptions  and 
implem  ^ntation  choices.  Key 
implementation  choices  analyzed 
includekhe  availability  of  transfers, 
droughtlwater  pricing,  a  drought  water 
bank  anp  increased  water  reclamation. 
Additiofial  water  management  choices 
include  increased  conservation. 


conjunctive  use  and  other  demand 
management  programs. 

•  Water  transfers  and  an  efficient 
drought  water  bank  are  key  to 
minimizing  impacts  on  urban  users, 
given  increased  environmental  needs.  In 
the  least-cost  scenario,  (Scenario  3) 
impacts  on  urban  users  were  projected 
to  be  $25  million  on  average. 

•  Under  Scenario  2,  where 
reclamation  meets  urban  supply  needs . 
along  with  a  combination  of  drought 
water  pricing  and  a  more  limited 
drought  water  bank,  impacts  are 
approximately  $50-54  million  on 
average.  Under  Scenario  1 ,  where  no 
drought  water  bank  exists,  impacts  are 
projected  at  $80  million  on  average. 

•  The  economic  impacts  of  the 
proposals  are  highest  in  drought  years, 
when  fewer  supplies  are  available  to 
meet  increased  urban  and 
environmental  needs.  Estimation  of 
consumer  surplus  losses  for  Scenario  3 
projects  a  continuation  of  the  1991 
drought  water  bank  resulting  in 
economic  costs  of  $70  million  in  a 
critically  dry  year.  A  combination  of  a 
more  limited  drought  water  bank  and 
drought  water  pricing  results  in 
consumer  surplus  losses  of  $184-223 
million  for  Scenario  2.  Scenario  1, 
where  no  drought  water  bank  exists, 
results  in  consumer  surplus  losses  of 
$450  million  in  a  critically  dry  year. 
However,  EPA  projects  that  these  losses 
are  not  likely  given  the  support  for  a 
drought  water  bank  as  a  drought 
management  option.  Further,  consumer 
surplus  losses  do  not  measure  water  bill 
increases  in  the  drought  case  because 
consumers  have  demonstrated  in 
drought  periods  that  they  change  their 
wafer  use  practices  rather  than  pay 
higher  rates.  Accordingly,  an 
undetermined  portion  of  these  estimates 
is  the  value  of  inconvenience  and 
changes  in  behavior  during  drought. 

In  addition,  the  draft  RIA  also 
estimated  employment  impacts  for 
agriculture  associated  with  the 
implementation  of  these  proposals.  The 
direct  employment  effects  were 
estimated  to  be  a  reduction  of  99 
person-years  on  average,  but  1926 
person-years  in  a  critically  dry  year  for 
Scenario  2  (water  trading  allowed 
between  agricultural  districts).  If  water 
trading  between  agricultural  districts  is 
limited,  employment  impacts  are 
estimated  to  be  higher,  with  828  person 
years  on  average  and  3282  person  years 
in  a  critically  dry  year.  These  estimates 
are  not  predicted  employment  changes 
(e.g  impacts  that  would  effect  the  actual 
unemployment  rate)  because  they  do 
not  account  for  a  full  labor  market 
equilibrium  analysis. 
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Assessment  of  Benefits 

Background:  The  Bay/Delta  estuary 
constitutes  one  of  the  largest  habitats  for 
fish  and  wildlife  in  the  United  States. 
The  estuary  supports  more  than  120  fish 
species  and  provides  a  stopover  or  home 
for  more  than  half  of  the  waterfowl  and 
shorebirds  migrating  on  the  Pacific 
Flyway.  Suisun  Marsh,  which  is  within 
the  Bay /Delta  estuary,  supports  many 
rare  plant  and  animal  species. 
Maintenance  of  freshwater,  estuarine, 
and  wildlife  habitat  would  preserve  rare 
and  endangered  species;  permit  fish 
migration;  and  provide  opportunities  for 
commercial  ocean  fishing  and  sport 
fishing. 

Qualitative  asse.ssment:  The  combined 
proposed  requirements  will  increase  the 
protection  of  the  estuarine  habitat  in  the 
Delta  and  will  benefit  the  ecosystem 
overall.  In  addition,  the  combined 
proposal  is  expected  to  increase 
biological  productivity  of  such 
important  resources  as  salmon,  striped 
bass,  and  waterfowl;  protect  diversity  of 
species,  such  as  Delta  smelt,  longfin 
sm^lt  and  Sacramento  splittail,  that  are 
unique  to  the  Bay/Delta  ecosystem; 
increase  commercial  and  recreational 
fishing  opportunities;  and  increase 
opportunities  for  wildlife  observation 
resulting  from  restoration  of  riparian 
and  tidal  marsh  habitat  and  ecosystem. 

Benefits  associated  with  the  federal 
proposals  are  described  qualitatively  for 
most  ecosystem  benefits.  Some  fish 
population  increases  were  estimated 
and  a  portion  of  the  commercial  and 
recreational  fishery  benefits  were 
monetized. 

•  The  benefits  of  the  federal 
proposals  are  an  increase  in  biological 
productivity  and  ecosystem  health  for 
the  Bay/Delta  ecosystem.  This  increase 
includes  protecting  unique  species  from 
extinction.  Bay/Delta  species  that 
currently  might  qualify  for  listing  under 
the  ESA  include  the  longfin  smelt, 
spring-run  Chinook  salmon,  Sacramento 
splittail,  green  sturgeon,  and  Red  Hills 
Roach,  in  addition  to  the  already  listed 
winter-run  Chinook  salmon  and  Delta 
smelt.  A  potential  benefit  of  the  federal 
proposals  is  that  the  ecosystem  health 
might  improve  to  the  point  where 
unlisted  species  need  not  be  listed,  or 
presently  listed  species  could  be 
delisted  under  the  ESA. 

•  Well-established  relationships 
between  estuarine  conditions  and 
populations  exist  for  many  estuarine 
species.  The  extent  of  the  low  salinity 
habitat  in  the  estuary  is  closely 
associated  with  the  abundance  and 
distribution  of  estuarine  species  at  all 
trophic  levels.  Increased  populations 
were  estimated  for  salmon  (increasing 


by  approxinjately  90.000  salmon), 
striped  bass  (increasing  by 
approximately  10  percent),  and  starry 
flounder.  In  addition,  populations  of 
other  game  sp)ecies  of  green  and  white 
sturgeon,  bay  shrimp,  American  shad 
and  white  catfish  are  expected  to 
increase. 

•  A  portion  of  these  population 
increases  will  accrue  to  the  recreational 
or  commercial  fisheries.  Not  less  than 
$9-11  million  annually  were  estimated, 
again  with  many  benefits  not  estimated 
in  dollar  value.  The  majority  of  these 
gains  are  in  the  commercial  salmon 
fishery.  Employment  gains  in  the 
salmon  fishery  were  estimated  to 
increase  by  300-360  jobs  annually. 

•  Many  other  recreation  activities, 
including  hunting,  boating,  and  nature 
appreciation  are  expected  to  be 
enhanced  by  the  proposed  regulations; 
however,  the  estimated  change  in 
participation  in  these  activities  could 
not  be  quantified. 

•  Enhancing  the  natural  environment 
of  the  Bay/Delta  would  have  nonuse 
social  benefits.  Although  these  benefits 
could  not  be  quantified,  it  is  l^lieved 
that  they  constitute  the  largest  portion 
of  the  total  value  to  society  of 
implementing  the  proposed  regulations. 

•  Enhancing  water  quality  in  the  Bay/ 
Delta  could  result  in  other  benefits 
associated  with  the  avoidance  of  listing 
additional  species  and  associated 
increased  flexibility  in  water 
management  and  the  avoided  costs  of 
further  collapse  of  the  ecosystem  and  its 
associated  fisheries  and  dependent 
communities. 

Summary  of  Costs  and  Benefits 

Monetized  social  costs  and  benefits  of 
the  federal  proposals  are  not  directly 
comparable  in  this  analysis  because 
some  use  benefits  to  fisheries  and  non- 
use  benefits  of  ecological  improvement 
and  species  diversity  cannot  be 
estimated.  However,  two  conclusions 
can  be  drawn: 

•  The  implementation  plan  for  the 
federal  proposals  has  not  yet  been 
developed,  thereby  making  it  difficult  to 
project  actual  levels  of  economic 
impacts.  However,  it  is  reasonable  to 
assume  that  cost-effective  solutions  will 
be  pursued  that  include  a  flexible 
approach  to  meeting  Delta  requirements. 
Thus,  economic  costs  in  the  agricultural 
sector  are  estimated  to  be  $20  million  on 
average  and  $25  million  for  the  urban 
sector.  However,  the  overall  costs  may 
be  lower  than  the  total,  given  that  at 
least  some  of  the  increases  in  urt>an 
costs  will  be  payments  to  agriculture  for 
water  transferred.  The  benefits  are 
estimated  to  be  $10  million  from 
improved  commercial  fisheries,  and 


unquantified  but  important  ecological, 
srientific.  educational  and  existence 
values. 

•  Costs  and  benefits  are  difficult  to 
compare  directly  in  this  case  because  of 
the  non-marginal  nature  of  ecosystem 
protection  and  species  protection.  These 
benefits,  including  preventing  the 
extinction  of  several  candidate  or  listed 
species  and  preventing  the  collapse  of 
the  Bay/Delta  ecosystem,  account  for  the 
majority  of  benefits. 

•  Given  both  the  monetary  estimates 
of  benefits  and  the  qualitative 
information  on  benefits  not  expressed  in 
dollar  value,  EPA  believes  that  the 
proposal  can  be  implemented  in  a  cost- 
effective  manner  where  a  healthy 
estuary  and  fisheries  can  co-exist  with 

a  strong  agricultural  and  urban  sector. 
Given  all  the  available  information,  the 
benefits  are  commensurate  with  the 
costs. 

•  Comprehensive  analyses  of  the 
incremental  response  of  costs  and 
benefits  to  marginal  changes  in  EPA's 
proposed  rule  have  not  been  prepared. 
However,  EPA  has  developed  in  the 
draft  RIA  a  method  for  roughly 
estimating  incremental  changes  in 
«;onomic  costs  based  on  changes  in  the 
numberof  days  of  compliance  with  the 
proposed  salinity  criteria  at  particular 
locations  in  the  estuary.  These  estimates 
are  based  on  the  estimates  of  the  flows 
necessary  to  maintain  the  criteria  at  the 
target  locations.  For  example,  the 
difference  in  wafer  supply  impacts 
between  a  day  of  protection  at  Chipps 
Island  and  a  day  of  protection  at  the 
Confluence  is  12,276  AF/year.  These 
estimates  of  the  difference  in  water 
supply  impact  can  be  compared  to  the 
dollar  value  of  that  water,  which  the 
draft  RIA  estimates  as  being  $90  per  AF 

E.  Fegulatory  Flexibility  Act 

The  Regulatory  Flexibility  Art,  5 
U.S.C.  §601,  et  seq..  requires  EPA  and 
other  federal  agencies  to  prepare  an 
initial  regulatory  flexibility  analysis 
(IFRA).  EPA's  internal  guidelines 
require  that  an  IFRA  include  a  profile  of 
the  small  entities  and  determine  if  the 
statutory  authority  allows  consideration 
of  alternative  implementation  actions. 

EPA  has  determined  that  the  action 
does  not  allow  consideration  of 
alternative  implementation  actions. 
First,  under  the  Clean  Wafer  Act.  water 
quality  criteria  must  be  based  solely  on 
science.  Second.  EPA  is  promulgating 
water  qualify  criteria  that  in  effect 
supplement  state  criteria  that  fail  to 
meet  the  requirements  of  the  CWA. 

EPA  has  prepared  an  abbreviated 
regulatory  flexibility  analysis.  It's 
findings  include  the  following: 
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•  Minimizing  the  impacts  on  small 
farms  can  be  accomplished  by 
developing  the  least  costly 
implementation  plan,  which  distributes 
water  supply  reductions  widely  and 
facilitates  trading  between  water 
districts.  Given  that  allocation  of  water 
at  the  farm  level  depends  primarily  on 
decisions  at  the  irrigation  district  level, 
determining  which  size  farm  would 
experience  water  supply  impacts  will 
also  be  difficult  at  the  State  level. 

F.  Availability  of  the  Record 

The  administrative  record  concerning 
the  California  Bay/Delta  Water  Quality 
Standards  discussed  in  this  preamble  is 
available  for  public  inspection  and 
copying  at  the  Environmental  Protection 
Agency.  Region  IX  Office,  Water  Quality 
Standards  Branch,  75  Hawthorne  Street, 
San  Francisco,  California  94105. 

C.  Specific  Issues  for  Commenters  to 
Address 

Written  public  comments  are  invited 
on  all  issues  raised  in  this  notice.  EPA 
is  especially  interested  in  soliciting 
public  comments  on  the  following 
issues: 

1.  EPA  requests  comments  on  the 
feasibility  of  setting  water  quality 
criteria  based  on  a  smooth  function 
rather  than  on  the  mean  value  for  each 
water  year  type  categories. 

Testimony  at  recent  State  Board 
hearings  criticized  the  use  of  water  year 
type  categories.  Because  water  year 
types  can  change  as  the  year  progresses. 
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criteria  based  on  the  historical  mean  for 
each  wate|-  year  type  can  cause  major 
changes  ii  project  operations  and 
habitat  conditions  if  a  given  year  shifts 
from  one  Water  year  type  to  another.  For 
example,  a  later  season  storm  could 
cause  the  water  year  type  to  be 
reclassifie  d  from  the  below  normal 
category  t  >  the  above  normal  category. 
This  shift  would  increase  the  number  of 
required  t  ays  of  compliance  at  Chipps 
Island  fro  n  119  to  144  days.  Such  large 
and  sudd<  n  changes  are  inefficient  for 
water  res<  urce  management  and  can 
harm  aqui  tic  resources  by  dewatering  or 
washing  a  way  newly  spawned  eggs.  One 
formulati(  n  of  the  criteria  that  could 
provide  fc  r  more  gradual  shifts  is 
described  pelow. 

Califorrjia  DWR.  USBR,  and  others 
have  suggested  that  a  smooth  function 
should  replace  the  use  of  means  for  each 
water  yeaf  type  category.  Use  of  these 
smooth  function  equations  would  result 
in  the  same  average  number  of  days 
required  f  )r  each  year  type  but  would 
involve  hi  jher  numbers  in  wetter  years 
within  th«  category  and  lower  numbers 
for  the  dri  ;r  years  within  each  category. 
Incorpora  ion  of  a  smooth  function 
would  liki  »ly  ease  the  actual  operational 
procedure!  to  meet  the  criteria  and 
would  avqid  the  relatively  large  scale 
changes  ill  operations  that  might  come 
from  a  shirt  in  the  determination  of  year 
type  as  spring  progresses. 

EPA  has  discussed  the  use  of  a 
smooth  function  criteria  with  water 


project  operators  and  the  State  Board, 
and  has  thus  far  received  a  very  positive 
response.  Because  it  is  a  new  approach 
that  has  not  received  substantial 
scrutiny  in  California,  EPA's  proposal 
above  relies  on  the  traditional  water 
year  type  classification.  However,  if 
public  comments  do  not  raise  any 
significant  issues  preventing  its  use. 
EPA  would  be  inclined  to  use  the 
smooth  function  criteria  as  an 
alternative  to  the  water  year  type 
classification. 

The  discussion  below  describes  one 
possible  approach  to  the  construction  of 
a  smooth  function  criteria,  and 
compares  the  potential  effects  of  those 
functions  with  the  traditional  water  year 
typexriteria.  Because  no  critically  dry 
years  occurred  in  the  reference  period  it 
is  necessary  to  extrapolate  from  the  four 
year  types  for  which  there  are  data  to 
the  critical  year  type.  Fortunately,  there 
is  a  very  high  correlation  among  the  four 
points  {Figs.  1  and  2).  These 
extrapolations  allow  the  required 
number  of  days  at  Roe  and  Chipps 
Islands  in  each  year  type  to  be  descrif>ed 
as  a  pair  of  smooth  functions. 

Port  Chicago  Equation  (see  Figure  1). 
Days=76  *  Index -3.3  •  (index)  2-299 

This  equation  produces  a  wide  range 
of  required  number  of  days  within  most 
year  types  and  in  all  but  wet  years 
would  involve  a  range  of  about  thirty 
days.  Use  of  the  equation  would  result 
in  little  variance  within  wet  years. 
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Figure  3. 

The  relationship  between  number  of 
days  at  Port  Chicago  and  Sacramento 
Basin  Index  (Figure  3)  yields  differences 


types  of  as  much  as  40  days  in  dry 
years.  Will  the  difference  in  flows 
required  tc  sustain  the  isohaline  at  Port 
Chicago  (2'  ),000  cfs)  and  Chipps  Island 
(12,000  cfs  ,  the  theoretical  diflisrence  in 
water  costs  within  a  year  type  could  be 
substantial  The  actual  costs  are  likely  to 
be  lower,  however,  because  flows 
sufficient  1 3  trigger  the  standard  are 
often  folio  ved  by  a  considerable  period 
ofelevatec  flows  sufficient  to  meet  the 
required  n  imber  of  days.  These 


differences  are  likely  to  be  fully  realized 
in  dry  and  critical  years  when 
conditions  in  the  Delta  are  fully 
controlled  by  the  projects. 

Chipps  Island  Equation  (see  Hgure  2) 
Days  =  26.3  *  Index  -  1.13  *  (index) 
-  4.6 

This  equation  results  in  small 
differences  within  each  of  the  year 
types,  with  the  exception  of  critical 
years. 
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Figure  4. 

The  relationship  between  number  of 
days  at  Chipps  Island  and  Sacramento 
Basin  Index  (Figure  4)  yields  very  small 
ranges  about  the  mean  for  all  but  critical 
years.  However,  use  of  a  smooth 
function  is  justified  because  of  the  open- 
ended  nature  of  critical  years.  The  driest 
year  on  record  had  a  Sacramento  Basin 
Index  of  3.1,  but  the  index  theoretically 
could  approach  0.  This  wide  span  of 
possible  index  values  in  the  critical  year 
type  is  best  handled  by  the  smooth 
function  described.  The  smaller  flows 
this  standard  entails  (12.000  cfs  at 
Chipps  and  5,800  cfs  at  the  confluence) 
and  the  small  range  of  values  within  all 
but  critical  year  types  yields  smaller 
differences  in  water  costs. 

In  summary,  a  smooth  function  to 
determine  the  number  of  days  of 
compliance  would  resuh  in  the  same 
average  number  of  days  for  each  year 
type,  but  would  more  accurately  reflect 
differences  within  these  categories. 
Hence,  small  adjustments  could  be 
made  in  project  operations  as  the  water 
year  progresses. 

The  use  of  a  smooth  function 
addresses,  to  some  extent,  the  issue  of 
adjusting  habitat  protection 
requirements  in  extended  droughts.  The 
present  identification  of  year  type  is 
based  on  the  Sacramento  River  Index. 
That  index  combines  three  variables:  (1) 
Precipitation  in  the  April  through 
September  period  when  flood  control 
requirements  are  reduced  and  more 
precipitation  can  be  held  in  reservoirs, 
(2)  the  index  of  the  previous  year  which 
partly  reflects  the  amount  of  carry-over 
storage,  and  (3)  precipitation  in  the 
October  through  March  period.  The 
index  weights  these  three  factors  in  a 
40:30:30  ratio.  For  the  purpose  of 
protecting  estuarine  habitat,  the 
precipitation  in  February  to  June  and 
the  amount  of  carry-over  storage  may  be 
more  important  than  precipitation  in  the 
rest  of  the  year.  EPA  is  requesting 
comments  on  the  possibility  of 
modifying  the  Sacramento  River  Index 
for  purposes  of  developing  the  salinity 
criteria  as  follows: 

(a)  The  criteria  could  calculate  an 
index  weighted  more  toward  the 
previous  year's  Sacramento  River  Index 
and  the  February  through  June 
precipitation.  A  40:40:20  ratio  or  even 


50:50:(  index  might  be  a  more 
approi  riate  basis  for  the  criteria, 
(b)  1  le  criteria  could  start  each 
Februa  ry  with  a  baseline  set  of 
requirements  and  add  or  subtract  days 
at  each  of  the  two  downstream  sites 
based  m  how  conditions  in  each  month 
differ  I  -om  the  average  conditions  for 
that  mitnth. 

2.  EI  A  is  including  a  14  day  rolling 
averag  ng  period  in  its  proposed  salinity 
criterij .  As  discussed  above,  the  14  day 
period  was  included  to  assure  that  the 
range  <  f  spring  to  neap  tidal  conditions 
was  in  iluded  in  the  averaging  period. 
Accoui  iting  for  the  effects  of  tidal 
influei:  ces  is  important,  especially  for 
the  doi  vnstream  compliance  location  at 
Roe  Isl  jnd.  During  its  discussions  of 
this  pr  )posal  with  the  operators  of 
Califor  lia's  major  water  projects,  it  was 
sugges  ed  that  a  28  day  rolling  average 
or  othe  r  averaging  period  may  be  more 
approf  riate,  so  that  the  entire  tidal  cycle 
is  included.  EPA's  preliminary  review 
of  this  suggestion  indicates  that  it  would 
be  an  aipropriate  device  for  accounting 
for  tidi  I  influences,  and  would  not  have 
any  de  rimental  impact  on  protecting 
the  designated  Estuarine  Habitat  use. 
Therefore,  if  public  comments  do  not 
raise  a4y  significant  issues,  EPA  would 
be  inclined  to  use  a  28  day  averaging 
periodJ  EPA,  therefore,  is  requesting 
comments  on  the  following  alternative 
approaches  to  the  averaging  period: 

(a)  T  le  proposed  criteria  could  be 
measui  ed  using  a  28  day  rolling  average, 
thereb;  lengthening  the  averaging 
period  to  encompass  the  full  range  of 
tidal  St  "engths  and  giving  an  overall 
effect  c  f  the  tidal  cycle. 

(b)  T  le  criteria  could  measure 
compli  mce  with  a  rolling  average  but 
allow  <  iscontinuities  in  the  averaging 
period  Thus,  days  on  which 
meteorblogical  conditions  interfere  with 
achieving  the  2  ppt  criteria  at  Roe  Island 
would  )e  counted  instead  as  days  of 
meetin  ;  the  criteria  upstream  at  Chipps 
Island.  This  approach  could  be  applied 
only  ui  itil  all  days  that  are  required  at 
the  up!  tream  site  are  met. 

3.  As  a  part  of  EPA's  coordination 
process  in  developing  this  proposal,  the 
Agenc]  has  discussed  its  proposed 
criteria  at  length  with  the  operators  of 
Califor  lia's  major  water  projects.  These 
operat<  rs,  who  vvill  have  substantial 
respon  ibilities  under  any 
implementation  plan  developed  by  the 
State  Biard,  raised  a  question  about 
how  cc  mpliance  with  the  2  ppt  salinity 
criteria  should  be  measured.  Under 
existing ;  operational  models,  these 
operate  rs  would  translate  the  propased 
criteria  into  a  set  of  flow  parameters, 
and  wc  uld  operate  the  system  pursuant 
to  thos !  flow  parameters  so  as  to 


achieve  the  2  ppt  salinity  criteria  at  the 
targeted  sites.  However,  because  all 
models  contain  imperfections,  it  has 
been  proposed  that  the  operators  should 
actually  model  compliance  at  a  site 
somewhat  downstream  of  the  targeted 
site  so  as  to  provide  a  "margin  of  error" 
or  a  "confidence  interval". 

EPA's  preliminary  review  of  this  issue 
suggests  that  use  of  a  "confidence 
interval"  of  this  kind  is  unwarranted, 
for  two  primary  reasons.  First,  the 
model  that  predicts  the  location  of  the 
2  ppt  isohaline  based  on  Hows  is 
extremely  accurate.  EPA's  preliminary 
review  of  the  model's  accuracy  during 
the  five  months  covered  by  the 
proposed  salinity  criteria,  using 
historical  data,  found  that  the  model 
correctly  predicts  the  number  of  days 
for  the  isohaline  position  morethaii  95 
percent  of  the  time.  Second,  the  use  of 
a  28  day  averaging  period,  as  described 
above,  would  adequately  address  most 
of  the  variability  associated  with  factors 
not  included  in  the  salinity-flow  model. 
For  these  reasons,  EPA  believes  that  the 
use  of  these  proposed  confidence 
intervals  would  require  substantial 
additional  flows  through  the  estuary 
without  any  corresponding  ecological 
benefit  to  the  Estuarine  Habitat 
designated  use. 

EPA  expects  that  the  State  Board  will 
develop  an  implementation  plan  for 
these  Estuarine  Habitat  criteria  by 
changing  the  volume  and  timing  of 
water  flows  through  the  estuary.  EPA 
believes  that  an  implementation  plan 
that  relies  on  the  salinity-flow  model, 
without  making  additional  allowances 
for  confidence  intervals  as  described 
above,  would  be  acceptable  for  purposes 
of  protecting  the  designated  use. 
Further,  EPA  notes  that  the  States 
triennial  review  provides  a  mechanism 
for  regularly  reviewing  the  adequacy  of 
any  implementation  decisions 
concerning  confidence  intervals  for  the 
proposed  salinity  criteria. 

EPA  .solicits  comment  from  the  public 
on  this  issue,  and  welcomes  any 
evaluation  on  the  merits  of  the  use  of 
this  or  other  forms  of  confidence 
intervals  with  the  proposed  criteria. 
Specifically,  EPA  requests  comment  on 
whether  the  proposed  criteria  without 
the  above  confidence  interval 
adjustment  would  be  protective. 
Alternatively,  would  a  confidence 
interval  based  on  an  extended  number 
of  days  of  compliance  at  the  targeted 
sites  yield  the  desired  level  of 
confidence  without  requiring  the  higher 
flows  required  by  the  confidence 
interval  proposal  outlined  above? 

4.  Will  these  criteria  be  adequate  to 
protect  low-salinity  habitat  condition? 
in  wetter  years?  The  SFEP  workshop 
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that  developed  the  scientific  rationale 
for  an  estuarine  index  based  their 
conclusions  on  correlations  between 
mean  position  of  the  2  ppt  isohaline 
during  appropriate  months  and  the 
abundance  of  estuarine  organisms  at  all 
trophic  levels.  With  the  exception  of 
mollusks.  yearly  measures- of  abundance 
increase  either  linearly  or 
logarithmically  as  the  mean  location  of 
the  2  ppt  isohaline  moves  down  the 
estuary. 

EPA  has  developed  its  proposed 
Estuarine  Habitat  criteria  based  on  the 


number  of  days  at  particular  locations  in 
the  estuary,  rather  than  a  mean  position 
over  a  series  of  months.  These  criteria 
have  the  advantage  of  being  more  easily 
implemented,  and  more  directly  tie 
certain  salinity  ranges  to  ceitain 
geographic  locations  (such  as  the 
extensive  shallows  of  Grizzly  Bay). 
However,  basing  the  number  of  days  on 
a  certain  historical  period  (such  as  1940 
to  1975)  does  not  mean  that  the  mean 
position  of  the  2  ppt  isohaline  for  these 
reference  years  will  be  achieved.  By 


using  the  historical  period  of  1940  to 
1975  to  define  the  number  of  days  at 
each  location,  we  are  approximating  the 
actual  historical  (late  1960's  to  early 
1970's)  mean  position  of  the  2  ppt 
isohaline  in  drier  years.  However,  EPA's 
criteria  may  not  provide  overall 
conditions  equal  to  those  during  the  late 
1960's  to  early  I970's.  This  is  because 
the  mean  position  of  the  2  ppt  isohaline 
in  wetter  years  has  been  substantially 
downstream  of  the  wetter  year  positions 
in  the  proposed  rule  (see  Table  below). 


Mean  Position,  in  km.  of  the  February  Through  June  2  ppt  Isohaune.  by  Year  Type,  for  1940-1975  Histori- 
cal Period  and  Ute  I960's  to  Early  I970*s  Historical  Period  (Based  on  DAYFLOW  Information  and  the 
Salinity/Flow  Relationship  Developed  by  Kimmerer  and  Monismith;  SFEP  1993b).  and  EPA  Criteria 


Year  type 


1940-1975  

1964-1975  

EPA  criteria — with  trigger 0  ... 
EPA  criteria — without  trigger 


77 

77 


70 
74 
73 
76 


BN 


67 
73 
70 
75 


AN 


59 
62 
67 
74 


W 


56 
59 
65 
74 


9  The  EPA  critena  include  the  Roe  Island  criteria  with  its  "trigger",  which  m  some  years  wnU  not  be  triggered.  These  two  sets  of  results  indicate 
the  mean  position  of  the  2  ppt  isohaline  in  the  event  that  the  Roe  Island  criteria  is  and  is  not  triggered. 


These  wetter  years  are  an  important 
component  of  the  natural  hydrology;  40 
percent  of  the  last  50  years  have  been 
in  the  "wet"  category.  They  are  years  of 
very  high  productivity  for  the  estuary, 
and  are  likely  to  provide  a  buffer  for 
times  of  low  productivity,  especially  for 
those  species  living  longer  than  one  or 
two  years.  Such  variability  also 
encourages  diversity,  such  as  the  plant 
diversity  in  brackish  tidal  marshes 
bordering  Suisun  Bay.  While  many  of 
the  winter/spring  flows  during  these 
years  are  presently  considered 
"uncontrollable."  a  number  of  new 
water  projects  have  been  proposed  that 
would  capture  part  of  these  flows. 

One  concern  about  the  future 
development  of  these  "uncontrolled" 
flows  involves  a  possible  decrease  in  the 
frequency  with  which  triggering 
conditions  will  occur.  The  level  of 
protection  afforded  by  the  Roe  Island 
standard  would  be  reduced  if  additional 
upstream  water  developments  decrease 
uncontrolled  wintertime  flows,  thus 
reducing  the  frequency  with  which  the 
standard  islriggered.  EPA  welcomes 
comments  on  how  this  standard  should 
be  modified  to  reflect  future  changes  in 
upstream  water  development  facilities. 

An  additional  concern  about  the 
protection  of  conditions  in  wetter  years 
is  that  some  wet  years  are  much  more 
productive  than  others.  By  developing 
standards  that  can  be  met  in  all  wet 
years  some  of  the  biological  values 
associated  with  exceptional  years  is  not 
included.  Part  of  the  difficulty  of 
developing  criteria  to  protect  the 


biological  value  of  these  wetter  years 
arises  fh)m  the  open-ended  nature  of  the 
wet  year  category.  Recent  wet  years 
include  years  as  different  as  1983  and 
1986.  In  1983.  precipitation,  both  rain 
and  snow,  was  heavy  throughout  the 
winter  and  spring.  In  1986.  on  the  other 
hand,  a  lai;ge  tropical  storm  produced 
record-setting  precipitation  which 
lasted  for  a  brief  period  and  fell  almost 
entirely  as  rain.  Although  both  these 
were  wet  years.  1983  had  about  three 
times  the  amount  of  precipitation  of 
'1986  and.  because  of  the  heavy 
snowfall,  a  much  higher  amount  of 
water  was  available  for  use.  Possible 
ways  to  protect  the  value  of  wet  year 
habitats  include  the  use  of  triggered 
standards  downstream  of  Roe  Island  or 
by  requiring  more  days  at  Roe  Island  in 
the  wettest  years. 

EPA  welcomes  suggestions  on  the 
proper  level  of  protection  that  should  be 
provided  during  these  wetter  periods. 

5.  One  of  the  critical  elements  of 
EPA's  proposal  is  the  determination  of 
the  proper  historical  reference  period 
for  developing  target  numbers  of  days 
when  the  2  ppt  isohaline  is  at  a 
particular  point  in  the  estuary.  As 
discussed  above.  EPA  is  recommending 
a  level  of  protection  for  the  Bay/Delta 
similar  to  that  existing  during  the  late 
1960's  to  eariy  1970's.  To  estimate  the 
hydrological  conditions  during  the  late 
1960's  to  early  1970's  across  the  five 
water  year  categories.  EPA  is  proposing 
using  the  1940  to  1975  period  as  the 
historical  reference  period. 


The  choice  of  years  to  include  in  the 
historical  reference  period  can  strongly 
affect  the  number  of  days  when  the  2 
ppt  isohaline  is  at  a  particular  point. 
Incremental  changes  in  the  number  of 
days  have  corresponding  incremental 
effects  on  the  water  supply  impacts  of 
these  proposals. 

Prior  to  the  building  of  Shasta  Dam. 
uncontrolled  spring  runoffs  resulted  in 
as  many  as  150  days  when  the  2  ppt 
isohaline  was  located  at  or  below 
Chipps  Island,  even  in  critical  years, 
whereas  in  recent  years  there  have  been 
as  few  as  0  days.  In  developing  the 
proposed  rule.  EPA  has  used  the  period 
between  October  1939  and  September 
1975  to  represent  the  period  when  the 
conditions  in  the  estuary  were  sufficient 
to  protect  the  designated  fisheries  uses. 
As  explained  above,  this  span  of  years 
provides  the  greatest  number  of 
examples  of  each  year  type  during  the 
period  after  the  massive  changes  in 
hydrology  due  to  the  construction  of  the 
Shasta  Dam  on  the  Sacramento  River 
and  the  Friant  Dam  on  the  San  Joaquin 
but  before  the  most  dramatic  recent 
declines  in  fishery  abundance.  Even  so. 
the  chosen  historical  reference  period 
contains  no  examples  of  critical  years 
and  only  three  examples  of  above 
normal  years. 

One  example  of  the  variability  of 
conditions  within  the  chosen  historical 
reference  period  involves  the  Chipps 
Island  location.  There  is  a  great  deal  of 
variability  in  the  number  of  days  the  2 
ppt  isohaline  was  at  Chipps  Island 
within  each  of  the  drier  year  types  in 
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the  historical  reference  period. 
Although  the  years  with  fewest  days 
occurs  later  in  the  period  there  are 
examples  of  later  years  with  more  days 
than  earlier  years.  The  following  table 
gives  the  number  of  days  that  the  2  ppt 
i.sohaline  was  west  of  Chipps  Island  for 
each  dry  and  below  normal  year  in  the 
historical  period.  The  latest  examples  of 
dry  years  in  the  proposed  reference 
period,  1964  and  1961,  had  the  fewest 
days  at  Chipps  Island.  These  two  dry 
years,  however,  were  immediately 
preceded  by  a  dry  year  (1960)  with  a 
number  of  days  at  Chipps  Island 
substantially  greater  than  the  historical 
mean,  and  the  year  with  the  third  lowest 
number  of  days  at  Chipps  actually 
occurred  in  1947.  The  absence  of  a 
strong  pattern  of  decreasing  days  at 
Chipps  Island  over  time  was  the 
principal  basis  for  EPA's  u.se  of  as  broad 
a  historical  period  as  possible,  the  full 
period  from  1940  to  1975,  as  the 
historical  reference  period. 


Year 


Number  of  days  be- 
tween February  and 
June  wtien  2  ppt 
isohaline  was  west 
ol  Chtpps  Island; 

1930  

1932  

1935  : 

1936 

1937  

1939  

1944  

1945 

1946  „ 

1947  

1948  

1949  

1950  „ 

1955  

1957  

1959  

1960  

1961 

1962  

1964  

1966  

1968  

1972  

1979  

1981  

1985  

1987  

1989  


Dry 
years 


146 

151 


Below 
normal 


106 
142 


111 


141 
150 
129 


123 
89 


75 


76 

46 
39 


ISO 
151 
150 


150 
150 


143 


147 
81 


136 


112 
83 
63 

117 


During  the  development  of  EPA's 
proposal,  it  has  been  suggested  that  the 
years  1964  to  1976  could  be  used  as  an 
alternative  historical  reference  period. 
This  period  almost  literally  replicates 
the  intended  late  1%0's  to  early  1970s. 
EPA  has  not  chosen  that  period  for  two 
reasons.  First,  it  is  an  extremely  limited 
sample  of  the  variation  of  conditions 
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year  categories.  Second, 
,  the  year  1976  is 
riate,  given  that  by  1976  the 
'certain  aquatic  resources  was 
pparent. 
suggested  possibility  is  that 
1955  to  1975  time  period  may 
indicator  of  conditions  in  the 
s  to  early  1970's.  The  1955- 
I  iod  excludes  water  years  before 
pumping  facilities  were 
>l,  but  still  provides  a  larger 
6  [:ross  certain  water  year  types 

lid  using  the  1965  to  1974 
alone.  As  the  table  above 

u.sing  this  1955  to  1975  period 

decrease  the  number  of  Chipps 

from  116  to  approximately 

during  dry  years,  and  from  119 

imalely  104  days  during  below 

lars. 

not  use  this  195.5-1975 
the  historical  reference  period 
as  explained  above,  it  believes 
" )  1975  period  provides  a 
more  representative  sample 
gical  conditions  across  all 
similar  to  those  in  the  late 
early  1970's. 

he  importance  of  this  issue, 
comments  on  the 
of  the  above  suggestions  or  of 
rical  reference  periods  for  the 
c  riteria.  EPA  is  especially 
in  how  the  use  of  alternative 
uld  provide  a  better  estimate 
hy^rological  and  ecological 

in  the  estuary  in  the  late 

tojearly  1970's.  In  addition,  EPA 

comment  on  alternative 
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the  spawning  season, 

appear  to  be  carried 
Delta  to  Suisun  Bay  during 
elevated  Delta  flows  cau.sed 
m  storm  events.  The  proposed 
salinity  criteria  are  partly 
lo  protect  the  normal  dispersal 
J  oung  fish  throughout  Suisun 
number  of  tidal  cycles.  As 
in  more  detail  above,  the 
Roe  Island  criteria  include  a 
Ihat  activates  the  criteria  only 
natiral  hydrological  conditions 
ppt  isohaline  to  Roe  Island, 
requesting  comment  on  this 
luding  comment  on  the 
specific  questions: 
Id  a  trigger  at  some  upstream 
suchlas  Middle  Ground,  retain  the 
to  storm  events  while 
more  frequent  triggering  of 
•d?  ^       B 

Sho  jld  the  criteria  be  triggered 

s(  orm  events  actually  occurring 
Pel  ruary  through  June  period? 


nc 


liik 


This  refinement  would  prevent  the 
criteria  from  being  triggered,  for 
example,  solely  by  a  large  storm 
o<:curring  in  January,  the  runoff  from 
which  may  keep  the  2  ppt  isohaline 
below  Roe  Island  into  February. 

(c)  Should  the  trigger  be  stated  as  a 
single  day  when  mean  salinities  are  less 
than  2  ppt,  or  by  a  longer  averaging 
period  (14  days.  28  days,  etc.)? 

Id)  It  has  been  suggested  that  the  need 
for  a  trigger  might  be  eliminated  by 
setting  a  criteria  at  a  location  further 
upstream.  Both  USFWS  and  USER  hav»! 
sugge.sted  developing  a  criteria  at 
Middle  Ground  (at  roughly  km  68).  At 
this  location  the  criteria  would  be 
triggered  in  all  but  critical  years  and 
would  thereby  provide  an  increased 
level  of  protection  overall.  Even  though 
a  Middle  Ground  criteria  would  require 
more  days  of  prote<;tion  than  the  Roe 
Island  criteria,  the  upstream  location 
means  that  the  water  supply  impacts 
would  be  less  than  for  the  Roe  Island 
«:riteria  in  years  when  the  Roe  Island 
iTiteria  would  have  applied.  It  is  likely 
that  a  shift  of  the  downstream 
requirement  from  Roe  Island  lo  Middle 
Ground  would  have  higher  water  supply 
impacts  on  average  but  lower  impacts  in 
particular  years.  At  the  same  time, 
however,  this  shift  in  the  downstream 
location  would  mean  that  the  criteria 
would  no  longer  be  directly  tied  lo 
salinities  in  San  Pablo  Bay  that  have 
been  identified  as  biologically  important 
for  starry  flounder,  longfin  smelt,  and 
the  shrimp,  Crnngon  franciscorum. 

7.  Several  participants  in  the  Stale 
Board  hearings  stressed  the  importance 
of  avoiding  consecutive  years  of  poor 
habitat  conditions  for  short-lived 
species,  such  as  Delta  smelt  and  longfin 
smelt.  For  example,  Dr.  Moyle 
recommended  that  relaxations  of  the 
Roe  Island  standards  to  Chipps  Island 
during  dry  and  critical  years  be  limited 
to  two  consecutive  years.  Similarly, 
during  the  course  of  the  Agency's 
discussions  with  USFWS  and  NMFS 
about  the  potential  effects  of  the.se 
proposed  criteria  on  threatened  and 
endangered  species,  a  question  was 
raised  about  whether  the  proposed 
criteria  would  adequately  prote«:t  the 
listed  Delta  smelt  in  an  extended 
drought.  Recent  extended  droughts  in 
the  Bay/Delta  watershed  have  lasted  six 
or  seven  years,  but  there  is  scientific 
evidence  that  droughts  as  long  as  fifty 
years  have  occurred  and  could  happen 
again.  Although  droughts  of  this 
magnitude  are  unlikely,  such  a  drought 
would  have  serious  adverse  impacts  on 
the  estuary's  fisheries  resources,  and 
especially  on  fishes  with  short  life 
cycles  such  as  the  Delta  smelt. 
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At  the  same  time,  water  project 
operators  have  suggested  that  extended 
droughts  impose  special  constraints  on 
project  operations  and  deliveries,  and 
have  recommended  that  EPA  propose 
relaxations  of  the  Estuarine  Habitat 
criteria  during  extended  droughts. 

EPA  is  soliciting  comments  on 
whether  it  is  necessary  to  promulgate 
special  criteria  to  deal  with  the  issue  of 
consecutive  dry  or  critical  years  or 
extended  drought.  EPA  is  particularly 
interested  in  comments  on  the 
biological  requirements  of  threatened 
and  endangered  fishes  during  these 
periods,  and  on  the  operational  impacts 
of  special  protection  measures  during 
these  periods. 

8.  In  this  proposed  rule,  EPA  is 
relying  on  the  Estuarine  Habitat  criteria 
to  protect  the  tidal  wetlands  bordering 
Suisun  Bay.  Tidal  wetlands  provide 
habitat  for  diverse  marsh,  aquatic  and 
wildlife  species,  as  well  as  special  status 
species  such  as  the  Suisun  song 
sparrow.  Delta  tule  pea.  black  rail, 
clapper  rail  and  soft-haired  bird's  beak. 
EPA's  proposed  criteria  have  been 
developed  to  protect  aquatic  species  and 
to  provide  salinity  conditions  similar  to 
those  in  the  late  1960's  to  early  1970's. 
Therefore,  many  of  the  aquatic  species 
that  inhabit  the  marsh  channels  should 
be  better  protected  under  our  proposed 
criteria.  In  addition,  the  proposed 
Estuarine  Habitat  criteria  are  designed 
to  provide  substantially  better  dry  and 
critically  dry  year  springtime  conditions 
than  the  recent  year  conditions  that 
have  caused  adverse  effects  on  the  tidal 
marsh  communities  bordering  Suisun 
Bay.  EPA  therefore  believes  that  these 
criteria  will  provide  substantially  better 
conditions  in  the  marshes,  but  is 
soliciting  comment  as  to  whether 
additional  criteria  are  necessary  to  fully 
protect  the  marsh  resources. 

Although  EPA  does  not  believe  that 
there  is  a  sufficient  scientific  record  at 
this  time  to  establish  specific  numerical 
salinity  criteria  for  the  tidal  wetlands,  it 
may  be  possible  to  set  narrative  criteria 
which  could  be  developed  into 
numerical  criteria  in  the  near  future  as 
additional  information  becomes 
available.  To  be  consistent  with  EPA 
guidance,  such  narrative  criteria  should 
include  specific  language  about 
conditions  that  must  exist  to  protect  a 
designated  use,  and  must  be 
quantifiable  so  that  numeric  standards 
can  be  developed  (USEPA.  1990). 
Examples  of  possible  narrative  criteria 
for  the  Suisun  Marsh  are: 

(1)  "Water  quality  conditions 
sufficient  to  support  high  plant  diversity 
and  diverse  wildlife  habitat  throughout 
all  elevations  of  the  tidal  marshes 
bordering  Suisun  Bay" 


(2)  "Water  quality  conditions 
sufficient  to  assure  survival  and  growth 
of  brackish  marsh  plants  dependent  on 
soils  low  in  salt  content  (especially 
Scirpus  califomicus  and  Scirpus  acutus) 
in  sufficient  numbers  to  support  Suisun 
song  sparrow  habitat  in  shoreline 
marshes  and  interior  marsh  channel 
margins  bordering  Suisun  Bay." 

EPA  welcomes  any  information  or 
recommendations  on  criteria  to  protect 
the  Suisun  Bay  tidal  marshes. 

9.  USFWS  and  NMFS  have  expres.sed 
concern  that  special  measures  may  be 
necessary  to  protect  Delta  smelt  in  the 
event  of  a  late  spawn.  In  particular, 
these  agencies  have  suggested  that  if 
real-time  monitoring  indicates  that  peak 
Delta  smelt  spawning  occurs  in  late  June 
or  July,  it  might  be  appropriate  to 
maintain  the  2  ppt  isohaline  in  Suisun 
Bay  during  those  months  to  assure  that 
juveniles  remain  in  the  suitable  rearing 
habitat  in  eastern  Suisun  Bay. 

EPA  is  soliciting  comment  as  to 
whether  and  how  these  measures 
should  be  incorporated  into  water 
quality  criteria,  and  on  the  operational 
impacts  of  such  criteria.  In  addition, 
EPA  requests  comment  on  how 
implementation  ofthe.se  criteria  would 
affect  carryover  storage  requirements 
presently  imposed  on  water  projects  for 
the  benefit  of  the  threatened  winter-run 
Chinook  salmon. 

10.  EPA  is  proposing  salmon  smolt 
survival  criteria  to  protect  the  Cold 
Fresh-Water  Habitat  and  Fish  Migration 
designated  uses.  These  criteria  would 
address  EPA's  concerns  with  certain 
temperature  criteria  contained  in  the 
1991  Bay/Delta  Plan  that  were 
disapproved  by  EPA.  As  explained  in 
more  detail  above,  the  Agency  believes 
that  it  presently  has  an  inadequate  basis 
to  propose  temperature  criteria.  Further, 
the  adoption  of  salmon  smolt  criteria 
provides  the  State  with  more  flexibility 
in  determining  an  implementation  plan 
protecting  the  fisheries  use. 

EPA  is  soliciting  comment  as  to 
whether  an  adequate  scientific  basis 
exists  to  propose  a  temperature  criteria 
alone.  The  .Agency  is  especially 
interested  in  receiving  comrfient  as  to 
whether  a  temperature  criteria  would 
provide  better  protection  for  the 
designated  uses  than  the  proposed 
criteria,  and  whether  a  temperature 
criteria  could  be  implemented  given  the 
present  operational  flexibility  in  the 
estuary. 

11.  EPA  welcomes  any  additional 
information  on  the  effectiveness  and 
feasibility  of  installing  a  barrier  to  fish 
(including  a  sound  barrier)  at  the  head 
of  Georgiana  Slough.  Results  from 
USFWS  coded-wire  salmon  smolt 
experiments  clearly  demonstrate  that 


migrating  smolts  survive  poorly  in  the 
central  Delta,  and  salmon  smolt  sun'ival 
would  be  higher  if  fish  migrated  down 
the  main  Sacramento  River  channel. 
Closure  of  Georgiana  Slough  is  one  of 
the  implementation  measures  that  the 
Delta  Team  of  the  Five  Agency  Chinook 
Salmon  Committee  evaluated  and 
recommended  as  a  measure  to  increase 
salmon  smolt  survival,  and  sur\'ival 
indices  recommended  by  the  fisheries 
agencies  included  this  measure.  The 
major  concerns  over  Georgiana  Slough 
closure  are:  exacerbation  of  the  reverse 
flow  situation  in  the  lower  San  Joaquin 
River,  degradation  of  water  quality 
conditions  in  the  Central  Delta,  and 
blocking  of  upstream  migration  of  adult 
salmon.  It  is  likely  that  reverse  flows 
would  become  less  of  a  problem  with  a 
barrier  in  place  in  Georgiana  Slough  if 
exports  were  balanced  with  San  Joaquin 
River  flows  to  continue  to  provide 
positive  flows  in  the  lower  San  Joaquin. 
EPA  would  like  more  information  on 
whether  a  balance  could  be  achieved  to 
provide  some  p>eriods  of  time  when  a 
Georgiana  Slough  twrrier  would  be 
beneficial  for  salmon  without  causing 
detrimental  effects  on  the  other  species 
and  habitats  in  the  Delta.  Since  EPA's 
proposed  salmon  smolt  survival  index  is 
a  criteria  to  protect  the  outmigration  of 
smolts,  and  Georgiana  Slough  closure  is 
a  measure  thaty^uld  be  l)eneficial  for 
outmigrating  salmon.  EPA  solicits 
comments  on  whether  the  target  index 
values  in  its  proposal  should  be 
changed. 

12.  As  explained  in  more  detail  above, 
EPA  has  based  its  proposed  index 
values  for  the  salmon  smolt  survival 
criteria  for  the  San  Joaquin  River  on 
recommendations  by  the  USFWS, 
NMFS  and  California  DFG  at  the  State 
Board's  Interim  Water  Rights  Hearings 
for  the  San  Francisco  Bay/Sacramento- 
San  Joaquin  Delta  Estuary.  These 
recommendations  include  placing  a 
barrier  at  the  head  of  Old  River  during 
migration  of  San  Joaquin  River  system 
smolts  through  the  Delta  (April  i  until 
May  31).  The  Old  River  barrier  was  also 
recommended  by  the  Delta  Team  of  the 
Five  Agency  Chinook  Salmon 
Committee,  and  is  one  of  the  projects 
called  for  in  the  CVP  Improvement  Act. 
However,  discussions  with  USWFS  and 
NMFS  carried  out  during  EPA's 
consultations  under  the  ESA  have  raised 
questions  about  whether  the  barrier 
would  adversely  affect  reverse  flows  in 
the  central  Delta  under  certain 
conditions.  EPA  is  therefore  requesting 
comment  on  the  following  issues: 

(a)  Would  the  proposed  salmon  smolt 
criteria  index  values  on  the  San  Joaquin 
need  to  be  revised  if  the  Old  River 
barrier  is  not  built?  In  what  ways? 
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(b)  Should  EPA  promulgdte 
alternative  or  additional  criteria  that 
would  be  effective  in  the  event  that  the 
Old  River  barrier  is  not  constructed? 

13.  In  addition  to  a  barrier  at  the  head 
of  Old  River,  the  USFWS 
iiRplemenlation  recommeiuiations  lor 
the  San  Joaquin  also  included  certain 
export  limits  and  flow  requirements 
during  peak  migration  periods.  Export 
limits  are  also  an  important  measure  for 
achieving  protection  for  migrating 
smotts  on  the  Sacramento  River  system, 
especially  if  there  is  no  barrier  in  place 
at  Georgiana  Slough,  and  are  an  element 
of  the  models  used  to  generate  the 
salmon  smoh  survival  indices  on  the 
Sacramento  River.  EPA  is  concerned 
that  there  may  be  impIenr>entaf)on 
scenarios  for  the  two  rivers  that  could 
result  in  detrimental  conditions  for 
migrating  smotts  even  if  the  proposed 
index  values  are  achieved.  One  such 
possible  scenario  may  occur  if  the  State 
Board  adopts  USFWS  implementation 
recommeniidations  on  the  Sacramento 
River  (adnisted,  as  described  above,  to 
account  for  Georgiana  Slough  ivmaining 
open),  but  then  operates  the  San  Joaquin 
River  so  as  to  just  meet  the  proposed 
index  values.  In  this  case,  our 
preliminary  review  indicates  that  the 
San  Joaquin  River  index  value 
theoretically  might  be  attained  with 
lower  flows  than  are  protective  for  the 
salmon  resources.  The  USFWS  has 
substantial  evidence  that  San  Joaquin 
River  flows  are  a  critical  element  for 
successful  smolt  migration.  Protection 
of  migration  for  these  runs  is 
particularly  important  considering  the 
low  abundances  and  poor  conditions  in 
the  San  Joaquin  system. 

The  discussion  above  raises  the 
possibility  that  the  salmon  smolt  criteria 
for  the  San  Joaquin  River  system  may 
need  to  be  refined.  We  are  therefore 
requesting  comment  as  to  whether  the 
proposed  index  values  should  be 
revised  to  reflect  the  interrelation 
between  Sacramento  River  and  San 
Joaquin  River  implementation  measures 
recommended  by  USFWS.  In  particular, 
should  the  proposed  index  values  be 
revised  to  account  for  the  possible 
effects  of  low  flow  scenarios  on  the  San 
Joaquin  River? 

14.  The  Central  Valley  Project 
Improvement  Act  requires  that  measures 
be  taken  to  double  the  production  of 
anadromous  fish  species  throtighout  the 
Central  Valley  watershed.  EPA  intends 
that  its  proposed  criteria  should  support 
this  goal  in  the  waters  of  the  Bay/Delta 
estuary.  EPA  appreciates  any 
mforroation  on  whether  the  proposed 
criteria  provide  the  necessary  protection 
to  reach  this  goal. 


15. 1  ir.  Win  Kimmerer  has  developed 
a  salm  >d  population  model  for  the 
Sacran  lento  River  Basin,  CPOP,  which 
includ  »  a  regression  model  for  the 
Deha  based  on  the  same  USFWS  data 
used  to  develop  EPA's  proposed  criteria 
(BioSyWems  Analysis,  1989).  This 
model  is  not  divided  into  reaches,  and 
uses  all  coded  wire  tag  data  from  both 
ocean  |nd  trawl  recoveries.  Significant 
irvdepekident  variables  include: 
propor  ion  of  flow  remaining  in 
Sacran  ento  River,  flow  in  the 
Sacran  ento  River,  the  interaction 
betwec  n  these  two.  and  temperature  at 
Freepo  rt.  Dr.  Kimmerer  compares  his 
analys  s  with  the  USFWS  analysis,  and 
reports  that  his  analysis  outperforms  the 
USFW:  >  analysis  and.  in  addition,  that 
it  bette  r  models  temperature  effects  on 
mortal  fy.  However,  this  model  uses 
only  pi  e-1989  data.  EPA  appreciates  any 
comm«  nts  on  the  usefulness  of  this 
model  n  prediaing  Sacramento  River 
smolt  s  Lirvival  and  setting  criteria  to 
protect  Fish  Migration  as  a  designated 
use. 

16.  /  number  of  species  in  the  Bay/ 
Delta  e  ;tuary  appear  to  rely  on  estuarine 
conditions  during  the  months  of  July  to 
Januar}!.  These  species  incliHle  herring 
(primai|ily  a  Bay  species),  late  Call-run 
salmoii  and  juvenile  striped  bass.  EPA 
welcomes  any  information  on  habitat 
conditions  necessary  for  protection  of 
these  s^recies,  and  on  possible  revisions 
to  the  proposed  criteria  that  could 
addres^  these  species. 

17.  ^A  is  concerned  that  changes  in 
water  project  operations  in  response  to 
the  proposed  criteria  may  have 
unforeien  environmental  impacts.  EPA 
welconjes  comments  as  to  whether  there 
are  anyjoperational  scenarios  for  the 
CVP,  SiVP,  and/or  other  water  users  that 
would  ^(rease  or  decrease  the 
ecological  benefits  of  the  proposed 
criferia.  In  addition,  EPA  notes  that. 
under  the  CWA.  the  state  will  conduct 
trienni4l  reviews  of  these  and  other 
water  qiiality  criteria  to  delrrmine 
whether  they  are  adequate  to  protect  the 
designated  uses.  At  those  times,  the 
state  ba^  the  opportunity  to  adjust 
criteria  Ihat  are  shown  to  be  over  or 
under  protective  of  the  uses.  EPA 
welcomes  comments  as  to  the  kinds  of 
informa  Jon.  such  as  biological  resource 
monitoi  ing  data,  that  are  or  will  be 
availablfe  to  measure  the  effectiveness  of 
fish  and  wildlife  criteria  in  the  Bav/ 
Delta. 

List  of  ^jects  in  4e  CFR  Part  131 

Envir  »nn>ental  protection.  Water 
pollutia  )  control.  Water  quality 
.standan  *.  Water  quality  criteria. 


Dated  Decnnber  13, 1993. 
Cant  M.  Brvwner, 

Administrator. 
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Appendix  I  to  the  Preamble— Managing 
Freishwater  Discbarge  to  the  San 
Fraociaco  Bay/Sacramento-San  foaquin 
Delta  Estuary:  The  SctenlirM:  Basis  for 
an  Esliaarine  Standard  (San  Francisco 
Estuary  Proiect,  1993)  (Excerpts) 

Introduction 

Aquatic  resources  of  the  Sacramento- 
San  Joaquin  Delta  and  upper  portions  of 
San  Francisco  Bay  have  undergone 
significant  declines  over  the  past  several 
decades.  Species  characteristic  of  the 
Delta  and  rivers,  such  as  striped  bass 
and  salmon,  began  to  decline  during  the 
late  1970s.  Prolonged  drought,  large 
diversions  of  fresh  water,  and  dramatic 
increases  in  populations  of  introduced 
aquatic  species  during  the  1980s  and 
1990s  brought  a  numbisr  of  indigenous 
aquatic  species  to  extremely  low  levels. 
Species  that  spend  more  of  their  lives 
downstream  of  the  Delta,  including 
Delta  smelt,  lon^in  smeh,  and  many 
zooplankton.  maintained  large 
populations  through  the  1970s,  but 
declined  sharply  after  the  mid-1980s. 
Declines  in  aquatic  resources  have  led 
to  curtailed  fishing  seasons,  to  petitions 
for  endangered  spedes  status,  and 
general  concern  about  the  health  of  the 
estuarine  ecosystem. 

Concern  over  the  impacts  of  increased 
salinity  produced  from  the  combination 
of  drought  and  high  diversion  rates  is 
not  limited  to  aquatic  communities.  TTie 
few  remaining  fragments  of  brackish 
and  freshwater  tidal  marshlands  are 
particularly  vulnerable  to  increased 
salinity  or  to  reduced  variability  in 
salinity.  Under  natural  conditions,  these 
tidal  marsh  communities  would  otove 
upstream  wHh  the  changing  salinity. 
But  ]he  flood  plains  and  other  lowlands 
suitable  for  the  evohitioo  of  tidal 
marshes  are  absent  upstream.  Tidel 
marshes  provide  important  habitat  for 
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numerous  plants  and  animals  of  special 
concern. 

Large  demands  for  water  by  the 
agricultural  community  and  oy 
California's  burgeoning  uiban  areas 
make  it  difGcult  to  allocate  additional 
freshvtrater  for  the  protection  of 
dwindling  aquatic  and  wetland 
resources  of  the  estuary.  Management  of 
the  State's  water  resources  necessitates 
a  delicate  balancing  of  needs,  given  the 
intense  and  growing  competition  for 
water.  If  the  freshwater  needs  of  the 
estuaiy  are  to  be  considered  seriously 
they  must  be  based  on  sensitive, 
straightforward,  and  diagnostic 
indicators  of  the  responses  of  the 
estuarine  ecosystem  to  patterns  of 
freshwater  inflow. 

An  extensive  body  of  scientific 
evidence  indicates  that  flows  into, 
within,  and  through  the  estuary  are 
extremely  important  to  organisms  that 
depend  on  the  estuary  for  at  least  a 
portion  of  their  life  cycles.  However,  the 
mechanisms  by  whit^i  Rows  affect 
different  elements  of  the  ecosystem  tn 
not  well  understood.  In  the  Bay/Delta 
Estuary,  many  chemical  and  physical 

firoperties  and  processes  are  tightly 
inked  to  flow,  including  propoition  of 
water  diverted,  salinity  at  a  givvn  point. 
the  longitudinal  position  of  a  particular 
salinity  range,  and  alteration  of  the 
effects  of  toxicants  through  diltitioos. 
Any  of  these  phenomena  could  be 
controlling  a  particular  soecies.  iMit  each 
will  also  vary  with  the  otner  variables 
that  are  closely  correlated  with  flow. 

At  present,  the  complex  configuration 
of  the  Delta  and  the  estuaiy.  combined 
vritii  the  cranplex  withdrawal  and 
diversion  netwoik,  preclude  any  simple, 
directly  mcRdtOfed  measure  of 
freshwater  discharge  to  the  estuary. 
Effective  protection  and  management  of 
the  estuaiy  requires  an  index  of  the 
estuary's  response  to  freshwater  ii^low 
that  (1)  Can  be  measured  accurately, 
easily  and  inexpensively;  (2)  has 
ecological  significance;  and  (3)  has 
meaning  for  nonspedalists.  Net  Delta 
outflow,  which  is  calculated  from 
various  measures  and  estimates  of  water 
inflow  and  use,  ^sa  been  a  useful  tool 
but  it  does  noA  satisfy  att  of  these 
requirements.  Because  of  tiie  high 
correlations  among  the  flow-related 
variables,  the  ch(doe  of  a  suitable  index 
does  not  need  to  be  based  on  any 
presumed  mechanism. 

The  San  Francisco  Estuary  Project 
convened  a  series  of  tedhnical 
workshops  to  evaluate  the  responses  of 
estuarine  biota  and  habitats  to  various 
condititms  of  saUnity  and  flow.  The 
woiiishops  involved  approximately  30 
scientists  and  policy  makere  with 
expertise  in  estuarine  oceanography  and 


ecology,  and  in  water  and  living 
resource  management.  The  group 
focused  its  attention  on  the  Suisun  Bay 
area,  the  portion  of  the  estuary 
downstream  of  the  confluence  of  the 
Sacramento  and  San  foaquin  rivers  and 
upstream  of  Carquinez  Strait.  Internal 
Delta  issues  (such  as  gate  closures, 
water  exports,  and  internal  flows)  or 
problems  of  downstream  portions  of  the 
San  Francisco  Bay  (such  as  urban  and 
industrial  discharges)  were  not  directly 
addressed  by  the  group.  No  attempt  was 
made  to  incorporate  all  management 
actions  that  might  benefit  biological 
communities,  nor  to  identify  what  level 
of  environmental  restoration  and 
protection  should  be  set  based  on 
salinity  and  flow. 

Identification  of  freshwater  needs  of 
aquatic  resources  has  caused  conflict  for 
a  variety  of  reasons.  Debate  of  scientific 
issues  is  fundamentally  different  from 
other  kinds  of  debate  in  that  it  should 
yield  to  scientific  investigation. 
Participants  developed  issue  papera  that 
delineated  areas  of  scientific  agreement 
Several  issue  papera  showed  that 
conditions  in  Suisun  Bay  laigely 
reflected  the  abundance,  recruitment,  or 
survival  not  only  of  local  species,  but 
also  of  habitat  oonditioas  for  species 
upstream  and  downstream.  A  primary 
result  of  the  issue  papers  produced  for 
this  group  was  that  almost  all  species 
studied  increased  in  dwindanoe  as  a 
simple  function  of  increased  ontfloMr 


and  decreased  salinity.  The 
a  plateau  or  peak  ia  toe  rektionddp  of 
species  abuadauoas  tad  outSow 
conditions  means  that  adeace  akMM 
cannot  identify  an  apdmai  outflow. 
Furthennwe,  Uie  ainilar  response  of 
species  at  ail  ecological  (tropbid  ktvab 
argues  strongly  tliat  the  eetuaiy  ■hould 
be  managed  using  an  eoosysteai 
approach  rather  than  on  a  apedos  by 
spedee  basis. 

The  technical  workshops 
concentrated  on  developing  the 
scientific  rationale  for  an  estuarine 
index  to  measure  the  estuary^  reeponse 
to  difSareat  levels  and  patterns  of 
freshwater  input  Partkrfpants 
recognised  that  ecooomic  and  aodo- 
political  considerations  should  be 
accounted  for  at  other  points  ia  the 
deliberations.  The  needs  of  sodeQr.  as 
well  as  the  needs  of  the  nmirnnment. 
should  be  coosidered  ia  detanaiBlog 
appropriate  allocations  of  frsahwatar. 
However,  the  anmiee  of  the  ewMrfeshaps 
was  that  one  should  slMt  with  the  beat 
scientific  and  technical  judgements 
possible. 

Many  lams-scale  changes  ia  the 
structure  eftiw  Oeka  have  been 
propoeed  to  fscintate  iMter  use  and  to 
reduce  impacts  of  water  withdrawal  on 


aquatic  resources.  There  was  general 
recognition  by  the  group  that  the 
present  Delta  withdrawal  and 
distribution  system  is  a  major 
contributor  to  the  declines  of  important 
spedes.  The  conclusion  and 
recommendations  of  the  workshops  are 
based  upon  the  present  water 
withdrawal  and  distribution  system  and 
would  need  to  be  re-evaluated  if  any 
significant  alterations  to  that  system  are 
considered. 

The  conclusions  and 
recommendations  in  this  report  were 
developed  by  the  estuarine  sdentists 
and  managers  who  partidpated  in  one 
or  more  of  the  workshops.  The  complete 
list  of  participants  and  their  affiliations 
are  listed  in  Appendix  D.  All 
conclusions  and  recommendations  in 
this  report  were  reviewed,  voted  on,  and 
endorsed  by  a  consensus  of  the 
estuarine  scientists  and  managers  who 
participated  in  the  fourth  and  final 
workshop  in  the  series  (26  August  ' 

1992),  The  term  consensus  is  used  to 
represent  group  solidarity  on  an  issue;      ! 
a  judgement  airived  at  by  most  of  the        ' 
scientists  and  managera  present.  In  all 
cases,  the  consensus  was  iinaniawus  or 
nearly  unanimous.  The  condusions  and 
recommendations  are  arranged  in  a 
sequence  that  "trades"  the  evolution  of 
thinking  of  the  partidpants.  The 
conclusions  and  recommendations 
reached  by  the  group  refled  tlie 
participants'  bMt  sdeatific  and 
technical  judgements,  not  necessarily 
the  positions  of  their  affiliated  ^endes 
or  oiganizations. 

The  foflowing  oondutions  and 
recommendations  are  intended  to 

Erovide  guidance  and  infonnation  on 
ow  estuarine  standards  could  he 
developed  and  how  diSierant  levels  of 

Erotection  of  estuarine  resources  could 
e  selected. 

The  fun  justifications  to  these 
conclusions  and  recommendations  are 
contained  in  tedmical  papera  that 
accompany  this  report  and  In  dther 
documents  prepared  for  the  Saa 
Francisco  Estuary  Project  (Appendix  E). 

Important 


(1)  Conclusion 

Because  of  the  ooBiplex  nattsre  of  the 
freshwater  delivery  and  dletribatfaa 
system  ia  the  Sai  Fraadaoo  Bay/ 
SacraaMBto-SaB  joaquia  IMla  eatnvy. 
there  is  at  pnaent  aeaiagla.  atapta, 
accurate  meesure  of  Iraakrawatar  iapMt  to 
the  estuary  that  oaaveys  iafonaatioa 
important  lo  raaatBoe  aaaaagan  aad  to 
the  public  and  that  is  ■aeaningfal  to 
tboae  with  spedal  ooaoarasalMMt  hoMT 
fluctuatiotts  in  fieihwier  inflow  toihe 
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estuary  affect  habitat  and  the  condition 
of  the  estuarine  ecosystem. 

Recommendation 

Estuarine  standards  should  be 
developed  to  be  used  in  conjunction 
with  flow  standards.  One  set  of 
standards  should  be  based  upon  an 
index  of  the  physical  response  of  the 
estuary  to  fluctuations  in  the  input  of 
fresh  water.  These  standards  should 
have  diagnostic  value  in  providing, 
throughout  the  year,  a  level  of 
protection  to  the  estuary  and  to 
important  ecosystem  values  and 
functions  consistent  with  environmental 
goals  and  objectives  for  the  Bay-Delta 
estuary. 

(2)  Conclusion 

Estuarine  standards  to  be  used  in 
conjunction  with  flow  standards  should 
be  based  upon  an  index  that  is  simple 
and  inexpensive  to  measure  accurately, 
that  has  ecological  signiHcance.  that 
integrates  a  number  of  important 
estuarine  properties  and  processes,  and 
that  is  meaningful  to  a  large  number  of 
constituencies. 

Recommendation 

Salinity  should  be  used  as  an  index 
for  the  development  of  some  estuarine 
standards. 

Justification 

\n  the  first  workshop  (August  1991). 
participants  identified  and  assessed  a 
number  of  indices  of  the  estuary's 
responses  to  flow  to  use  in  managing 
freshwater  discharge  to  the  estuary.  The 
preliminary,  preworkshop.  choice  was 
the  position  of  the  entrapment  zone. 
This  index  was  abandoned  quickly, 
however.  The  entrapment  zone  is 
important  to  estuarine  ecosystem 
processes  and  functions,  but  at  present 
there  is  no  single,  straightforward 
"entrapment  zone  index"  suitable  for 
monitoring  the  position  or  strength  of 
the  entrapment  zone  as  a  function  of 
freshwater  input. 

Salinity  was  selected  as  the  most 
appropriate  index  because:  (1)  The 
salinity  distribution  is  of  direct 
ecological  importance  to  many  species; 
(2)  the  salinity  distribution  is  a  result  of 
the  interplay  of  freshwater  input, 
geometry  of  the  estuarine  basin, 
diversion  of  fresh  water  in  the  Delta, 
and  the  tidal  regime;  and  (3)  salinity 
measurements  can  be  made  accurately, 
directly,  easily,  and  economically. 
Moreover,  since  most  of  the  major 
concerns  about  reductions  in  the 
freshwater  input  to  the  estuary  are 
associated  either  directly  or  indirectly 
with  the  loss  or  alteration  of  low  salinity 
habitat,  salinity  is  an  ideal  index  for 


keepii  ig  track  of  the  extent— both  area 
and  V  ilume — of  low  salinity  habitat. 
The  silinity  distribution  represents  the 
response  of  the  estuary  to  different 
comb  nations  of  river  discharge, 
divers  ions  and  withdrawals,  tidal 
regimi  s,  and  basin  geometry. 

(3)  Co  iclusion 
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ity  measured  at  about  1m  above 
be  Itom  '  is  an  index  upor\  which 
estuai  ne  standards  should  be 
deveU  ped.  The  index  is  a  practical  way 
of  tracking  changes  in  habitat. 

Recon  \mendation 

Staqdards  should  be  developed  using 
that  establishes  an  upstream 
the  position  of  the  2%o  near- 
isohaline,  averaged  over 

fferdnt  periods  of  the  year. 

(4)  Co  iclusion 

Ana  ysis  of  the  available  historical 
data  itjdicates  that,  throughout  the  year, 
the  farther  downstream  the  2%o  near- 
botton  isohaline  is  displaced,  the 
greater  the  abundance  or  survival  of 
most  species  examined. 


Recon  mendation 

The  downstream  position  of  the  2%o 
isohal  ne  should  be  unconstrained. 

Justifi^  ation 

Fror  1  the  environmental 
perspc  ctive — an  important  perspective, 
but  no  the  only  one — scientific 
uncert  linty  dictates  taking  an 
enviro  imentally  conservative  approach, 
i.e.  pr<  viding  enough  Deha  outflow  to 
the  est  jary  to  push  the  2%o  isohaline 
farthei  downstream  than  might  be 
requin  d  with  greater  scientific 
certain  ty.  It  is  anticipated,  and 
prelim  nary  analysis  supports  it.  that 
the  sal  nity  standard — the  upstream 
limit  0  the  2%o  near-bottom  isohaline — 
will  v8  ry  from  season  to  season  to 
provid  3  the  desired  level  of  protection. 

(5)  Cot  elusion 

Estu  irine  systems  are  characterized 
not  on  y  by  short-term  responses  to  the 
mean  j  alinity  at  any  given  location,  but 
also  bj  responses  to  longer-term 
season  il.  annual  and  interannual 
variabi  ity  in  salinity  and  other 
proper  ies. 

Recent  advances  in  scientific 
understanding  indicate  that  this 
dynam  c  character  of  healthy  estuarine 
ecosys  ems  is  particularly  true  for  the 
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•Ise  Ihe  difference  belwern  surface  and 
botl|>m  salinities  is  small  and  because  ihe 
lip  between  them  is  reasonably  well 
iirface  salinity  could  also  be  used.  Near- 
linity  is  recommended,  however,  because 
slable  indicator. 
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distribution  and  abundance  of  wetland 
vegetation,  but  also  holds  for  other 
aquatic  organisms. 

Recommendation 

The  potential  importance  of  variations 
in  salinity  on  different  time  scales  to  Ihe 
structure  and  dynamics  of  estuarine 
ecosystems  should  be  considered  in 
developing  salinity  standards. 
Deviations  from  the  patterns  of  salinity 
variability  in  the  historical  data  set 
could  increase  the  risk  of  not  achieving 
environmental  goals  and  objectives  even 
if  mean  positions  of  the  2%o  near-bottom 
isohaline  were  matched  with  the 
historical  data  sets. 

Justification 

There  is  strong  biological  evidence 
from  a  number  of  estuaries  throughout 
the  world  that  variability  in  flow,  in 
circulation  and  mixing,  in  the  salinity 
distribution,  and  in  the  distribution  of 
other  important  properties  and 
processes  is  important  in  maintaining  a 
healthy  estuarine  ecosystem.  Therefore, 
variability  in  flow  above  the  threshold 
needed  to  meet  the  seasonal  salinity 
standard  is  encouraged. 

(6)  Conclusions 

Empirical  statistical  relationships 
were  developed  between  a  variety  of 
estuarine  properties  and  resources,  and 
the  position  of  the  near-bottom  2%o 
isohaline  and  other  flow-related 
variables.  The  relationships  developed 
are  statistical  relationships.  They  are 
not  proof  of  cause-effect.  The 
relationships  indicate  clearly,  however, 
that  the  position  of  the  near-bottom  2%o 
isohaline  can  serve  as  a  powerful 
diagnostic  indicator  of  the  condition  of 
biological  "units"  (communities, 
populations)  across  a  range  of  different 
trophic  levels. 

With  the  information  these 
relationships  can  provide,  water 
managers  will  be  in  a  far  better  position 
to  regulate  freshwater  discharge  to  the 
estuarine  system  to  produce,  on  the 
average.2  predictable  and  desirable 
ecological  responses  of  the  estuary 
consistent  with  goals  selected  for  the 
estuarine  ecosystem.  If  this  strategy  is 
followed,  the  probability  of  the  desired 
ecological  response  will  be  enhanced 
and  the  chances  of  undesirable 
ecological  surprises  in  the  estuary  will 
be  reduced. 

Because  the  statistical  relationship 
between  net  Delta  outflow  and  the 
position  of  the  near-bottom  2%o 
isohaline  is  strong,  the  position  of  the 
near-bottom  2%o  isohaline  is  an 
excellent  surrogate  for  net  Delta  outflow 


'  Over  a  period  of  several  years. 
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in  managing  freshwater  input  to  the 
estuary.  Tim  relationship  may  be 
improved  further  through  routine  direct 
monitoring  of  the  position  of  the  2%a 
isohaline  and  a  suite  of  biological 
responses. 

Recommendation 

The  salinity  distribution  should  be 
monitored  continuously  at  a  series  of  at 
least  six  stations  spaced  approximately 
five  kilometers  apart  and  located  along 
the  channel  between  about  Emmaton 
and  Carquinez  Bridge.  Measurements 
should  be  made  at  least  near  the  surface 
and  near  the  bottom  at  each  station.  The 
data  should  be  telemetered  to  a 
convenient  location  for  timely  analysis 
and  interpretation.  These  continuous 
monitoring  data  should  be 
supplemen,ted  with  detailed  surveys  to 
map  the  distribution  of  salinity  in  three 
dimensions.  The  data  should  be  readily 
available  in  a  timely  way  to  all 
interested  parties. 

An  appropriate  biological  monitoring 
program  should  determine  responses  of 
a  variety  of  oiganisms  to  changes  in 
position  of  the  2%o  isohaline. 

Justification 

During  the  second  and  third 
workshops,  and  during  intersessions 
between  workshops,  a  systematic  search 
was  made  to  select  the  most  powerful 
tools  of  analysis  to  describe  how 
diagnostic  biological  indicators  respond 
to  changes  in  position  of  the  near- 
bottom  2%o  isohaline.  When  data  were 
rich  enough,  other  variables  were 
included  in  the  analyses 

The  first  task  was  to  specify  the  most 
diagnostic  resource  variables — the 
responses  of  indicators  that  would 
convey  the  maximum  amount  of 
enviroiunental/ecological  information. 
In  every  case,  the  objective  was  to 
demonstrate  how  these  diagnostic 
environmental/ecological  indicators 
responded  to  changes  in  the  position  of 
the  near-bottom  2%»  isohaline  and  to  a 
variety  of  other  flow  measures.  In  every 
case,  experts  on  the  particular  biological 
response  were  consulted  in  selecting  the 
appropriate  averaging  time  for  the 
position  of  the  2%p  isohaline. 

(7)  Conclusion 

The  position  of  the  near-bottom  2%o 
salinity  isohaline  is  an  index  of  habitat 
conditions  for  estuarine  resources  at  all 
trophic  levels,  including  the  supply  of 
organic  matter  to  the  food  web  of  Suisun 
Bay.  an  important  nursery  area.  In  other 
words,  well-behaved  statistical 
relationships  exist  between  the  near- 
bottom  2%o  isohaline  and  many 
estuarine  resources  for  which  sufficient 
data  exist  to  make  appropriate  analyses. 


Moreover,  at  least  ■  rudimentary 
understanding  exists  for  the  causal 
mechanisms  underlying  many  of  these 
relationships.  The  location  of  the  near- 
bottom  2%o  isohaline  is  important  either 
because  it  is  a  direct  causal  factor  or 
because  it  is  highly  correlated  with  a 
direct  causal  factor  (e.g.,  diversions). 

Preliminary  analyses  show  that  errors 
in  prediction  using  models  which 
incorporate  only  the  position  of  the  2%o 
isohaline  are  comparable  to  the  errors 
using  more  compliex  models  which 
incorporate  additional  flow-related 
variables.  In  other  words,  given  the 
present  data  sets,  predictive  models 
using  only  the  position  of  the  near- 
bottom  2%e  isohaline  perform  as  well  as 
more  complex  models  that  incorporate 
other  variables.  However,  some  of  these 
other  variables  may  be  very  important  in 
affecting  habitat  and  the  condition  of 
biological  resources  of  the  estuary. 

Recommendations 

At  this  time,  the  most  appropriate 
basis  for  setting  salinity  standards  for 
the  portion  of  the  estuary  on  which  this 
report  concentrates  is  the  position  of  the 
near-bottom  2%e  isohaline  alone,  unless 
it  can  be  shown  either  that  another 
variable  is  the  controlling  variable  or 
that  incorporation  of  additional 
variables  improves  the  predictive 
capability.  Further  research  should  be 
conducted  to  improve  prediction  of  the 
responses  of  important  estuarine 
resources  to  variations  in  the  position  of 
the  near-bottom  2%e  isohaline.  That 
research  should  incorporate  other 
variables  where  they  can  be  shown  to 
contribute  significantly. 

(8)  Conclusion 

A  number  of  key  species  are  subject 
not  only  to  the  biological  effects  of  the 
location  of  the  near-bottom  2%» 
isohaline,  and  therefore  the  effects  of 
freshwater  inflow  to  the  estuary,  but 
also  to  the  physical  effacts  of 
entrainment  and  diversion  by  the 
various  water  projects. 

Recommendations 

Salinity  standards  should  be  keyed  to 
the  existing  city,  county,  regional,  state, 
and  federal  water  diversion  and 
distribution  system.  Proposed  changes 
to  that  system  should  trigger  a  le- 
evaluation  of  the  salinity  standards  to 
ensure  that  they  will  continue  to 
provide  the  desired  level  of 
environmental  protection  while 
retaining  as  much  flexibility  as  possible 
in  meeting  the  state's  other  needs  for 
water. 

Since  a  broad  class  of  models  can  be 
constructed,  including  mechanistic  and 
statistical  models  that  incorporate  both 


biological  and  physical  parameters  and 
other  factors  such  as  diversions,  exports. 
and  antecedent  conditions,  efforts 
should  be  enhanced  to  ensure  a 
consistent,  long-term  accurate 
measurement  program  to  enhance  these 
models  and  to  decrease  the 
uncertainties  in  their  application.  The 
ultimate  goal  is  to  have  a  predictive 
model  that  incorporates  the  position  of 
the  2%o  isohaline  and  other  appropriate 
physical  and  biological  variables. 

(9)  Conclusion     ' 

Salinity  standards  should  be  based 
upon  the  best  scientific  and  technical 
knowledge.  A  method  is  needed  to 
sununarize  and  to  advance  the  state  of 
scientific  and  technical  knowledge  of 
the  complex  relationships  between 
variations  in  the  position  of  the  near- 
bottom  2%o  isohaline  during  different 
periods  of  the  year  (and  associated  Delta 
outfiow)  and  a  variety  of  diagnostic 
ecosystem  responses. 

Recommendation 

Salinity  and  flow-response  matrices 
should  be  developed  for  different 
biologically  important  periods  of  the 
year.  The  matrices  should  summarize 
the  existing  state  of  knowledge  of  the 
responses  of  a  rich  variety  of  estuarine 
organisms  and  communities  as  well  as 
estuarine  properties  and  processes,  to 
the  location  of  the  near-bottom  2%o 
isohaline  and  associated  freshwater 
dischaige  to  the  estuary.  The  estuarine 
properties  and  biological  responses 
initially  identified  for  inclusion  in  these 
matrices  are  summarized  in  Exhibit  A. 

A  Matrix  Manager  should  be 
appointed  to  oversee  the  development 
of  the  summary  matrices  and  to  ensure 
quality  control.  The  Matrix  Manager 
should  orchestrate  the  analyses  of 
relevant  data  and  ensure  that  the  results 
of  the  analyses  are  cast  into  forms 
appropriate  for  the  intended  uses. 

Because  estuarine  habitat  suitability 
and.  therefore,  estuarine  ecosystem 
health  are  not  simply  a  function  of  the 
instantaneous  salinity  distribution,  the 
entry  in  each  response  cell  of  the 
matrix,  whenever  possible,  should  be 
based  upon  the  development  of 
functional  relationships  of  estuarine 
properties  to  isohaline  positions  (and 
freshwater  input  to  the  estuary)  that 
incorporate  lagged  terms,  seasonal 
variability,  and  other  water  management 
variables.  Ideally,  the  input  to  each 
matrix  cell  would  include  a  directory  of 
the  appropriate  model,  or  models,  that 
could  be  used  for  prediction. 

The  proposed  matrices  are  shorthand 
methods  for  keeping  track  of  advances 
in  the  state  of  scientific  knowledge  and 
for  ensuring  that  the  roost  up-to-date 
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scientific  knowledge  is  used  in 
decision-making.  They  are  not  intended 
to  be  used  as  isolated  regulatory  t6ols. 
They  are  a  summary  of  the  state  of 
development  of  those  tools,  a  guide  to 
which  tools  to  use  during  different 
times  of  the  year,  and  an  index  of  where 
to  find  them.  The  responsibility  for 
development  of  the  matrices  and  for 
periodically  updating  (hem  should  be 
institutionalized.  One  appropriate 
agency  might  be  the  Interagency 
Ecological  Studies  Program. 

lustification 

The  proposed  matrices  are  an 
effective  shorthand  way  of  summarizing 
in  a  convenient  format  the  status  of  a 
large  amount  of  data  and  information 
relating  the  responses  of  the  estuary  to 
fluctuations  in  freshwater  inflow  and  to 
other  water  management  variables.  The 
matrices  are  a  useful  vehicle  for 
summarizing  the  biological  benefits — 
using  a  broad  array  of  response 
indicators — of  positioning  the  near- 
bottom  2%o  salinity  isohaline  at  various 
distances  upstream  (inland)  from  the 
Golden  Gale  Bridge  during  different 
periods  of  the  year.  The  proposed 
matrices  would  provide  the  first 
quantitative  and  comprehensive 
summary  of  how  the  San  Francisco  Bay/ 
Sacramento- San  Joaquin  Delta  estuary 
ecosystem  responds  to  fluctuations  in 
freshwater  inflow  to  the  estuary  (Delta 
outflow)  and  to  the  estuary's  changing 
salinity  regime.  The  matrices  have 
further  advantages.  They  will  provide 
managers,  policy-makers  and  the  public 
with:  (1)  a  clear  statement  by  the 
scientific  community  of  the  current 
status  of  understanding  of  the  effects  of 
different  freshwater  discharge-diversion 
scenarios  on  the  estuarine  ecosystem; 
(2)  an  identification  of  critical  gaps  in 
scientific  knowledge  that  can  l»  vised  to 
guide  future  research  and  monitoring 
activities;  and  (3)  a  summary  that  is 
easily  updated  on  a  cell-by-cell  basis  as 
new  knowledge  is  developed. 

The  models  upon  whicn  the  matrices 
are  based  can  serve  as  tools  for 
regulatory  agencies  to  use  in 
incorporating  the  environmental  needs 
of  the  estuary  into  a  set  of  management 
prescriptions  for  storing,  releasing,  and 
diverting  water  for  consumptive  uses. 
Section  of  the  level  or  degree  of 
biological  response  to  be  achieved— the 
level  of  environmental  protection— is 
the  responsibility  of  regulatory  bodies 
acting  in  response  to  society's  priorities. 

(10)  Conclusion 

The  actual  setting  of  salinity 
standards— sf)ecifying  the  upstream 
locations  of  the  near-bottom  2%o 
isohaline  for  different  periods  of  the 
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lould  be  keyed  to  environmental 
to  achieving  and  sustaining  some 
ed  biological  response  level 
fied  in  terms  of  habitat  protedion 
undance  and  survival  rates  of 
p^rtant  and  diagnostic  estuarine  and 
ind  species. 

Pecc  mmendations 

Gi  als  should  be  expressed  in  terms  of 
fed  conditions  for  some  future  time. 

ss  toward  those  goals  should  be 
tored  and  reported  widely. 
Envi  -onmental  goals  for  the  estuary  will 
m  ost  effective  if  they  are  expressed 
te  7ns  of  restoring  conditions  to  those 
ixisted  at  specific  historical  times 
as  those  summarized  in  Exhibit  B. 


Ill)  'Conclusion 

At  prevailing  patterns  of  the  position 
of  th  J  near-bottom  2%o  isohaline.  the 
biol(  gical  resources  of  the  low  salinity 
porti  on  of  the  estuary,  including  the 
Delts .  have  been  seriously  depleted 


from  the  Interagency  Ecological 
es  Program  and  the  University  of 
Calil  )mia  at  Davis  indicate  clearly  that 
spec  es  at  every  trophic  level  are  now  at, 
or  n(  ar.  record  low  levels  in  the  Delta 
and  n  Suisun  Bay.  This  is  not 
surp  ising  considering  the  recent 
drou  jht,  the  introduction  of  exotic 
spec  es,  and  the  increased  diversion  of 
wate  ■. 

Ar  alyses  of  the  data  indicate  that  the 
abun  dance  or  survival  of  a  number  of 
impc  rtant  species  at  a  variety  of  life 
histo  ry  states  and  from  a  variety  of 
tropl  ic  levels  is  related  to  the  position 
of  thi !  near-bottom  2%o  isohaline.  Of  the 
orgai  isms  whose  response  to  salinity 
has  k  een  analyzed,  the  farther 
dowi  istream  the  296o  isohaline  is,  the 
higher  their  abundance  or  survival. 

Aiinost  all  of  the  components  of  the 
estua  rine  community  analyzed  during 
the  v  orkshops  (e.g..  organisms,  habitats, 
and  arocesses)  show  a  strong,  coherent, 
and  I  egative  monotonic  response  to 
increased  penetration  (upstream 
mov«  ment)  of  the  near-bottom  2%o 
isohs  line.  There  is  no  well-defined 
breal  point  that  can  be  reliably 
identified  statistically  in  the  composite 
relation.ship  between  the  abundance  or 
sui-vi  /al  of  these  components  and  the 
posit  on  of  the  2%o  isohaline.  In  other 
words,  the  biological  benefits  of 
dowr  stream  displacement  of  the  2%o 
conti  lue  to  increase  over  the  range  of 
posit  ons  of  the  2%o  near-bottom 
isoha  ine  reflected  in  the  historical  data 
set. 

If  0  ne  selects  a  certain  level  of 
restoi  ation  and  biological  response  as  a 
goal,  hen  one  can  develop  statistical 
relati  mships  to  prescribe  the 
apprr  priate  range  of  the  position  of  the 


near-bottom  2%o  isohaline  and  the 
amounts  of  water  necessary  to  achieve 
these  salinity  distributions  during 
different  periods  of  the  year.  While  such 
action  will  not  guarantee  achieving  a 
desired  level  of  resource  recovery  or 
protection,  it  would  increase  the 
probability  of  attaining  these  goals. 

Recommendations 

A  range  of  environmental/ecosystem 
restoration  goals  should  be  selected,  and 
analyses  should  be  made,  to  determine 
the  distribution  of  the  2%o  near-bottom 
isohaline  throughout  the  year  consistent 
with  those  goals.  Historical  flow  and 
salinity  data  should  be  examined  to 
determine  how  frequently  these 
conditions  would  have  been  met  before 
construction  of  the  Central  Valley 
Project;  the  State  Water  Project;  a  variety 
of  city,  county,  and  regional  projects 
that  divert  water;  and  before  the  large- 
s<;ale  reclamation  of  historical  tidal 
marshlands.  The  resuhs  of  these 
analyses  would  provide  a  valuable 
context  within  which  to  evaluate  the 
amounts  of  water  needs  to  achieve  a 
range  of  ecological  goals. 

Appendix  II  to  the  Preamble— 
Determination  of  Historical  Conditions 

Appendix  II  summarizes  the 
methodology  used  in  developing  the 
historical  conditions  data  presented  in 
Table  1,  a5ove. 

1.  Calculating  Delta  Outflow  Over 
Historical  Period 

Net  Delta  outflow  at  Chipps  Island  is 
estimated  by  performing  a  water  balance 
at  the  boundary  of  the  Delta.  The  water 
balance  involves  adding  the  total  Delta 
inflow  and  Delta  precipitation  runoff, 
then  subtracting  Delta  channel 
depletions  and  exports.  See  Equation  1. 
below.  DWR  has  estimated  net  Delta 
outflow  for  water  years  1956-presenl 
with  their  flow  accounting  model, 
DAYFLOW.  A  similar  model,  using  a 
smaller  number  of  measured  flows,  was 
used  to  estimate  Delta  outflow  from 
1929-1962.  In  the  years  of  overlap  the 
two  models  yield  very  similar  results. 
Equation  V.  Delta  outflow  =  river 

inflows  ■••  precipitation  -  channel 

depletions — exports 
The  four  components  used  to 
calculate  net  Delta  outflow  are  based  on 
a  variety  of  measurements.  Most  of  the 
river  inflows  are  gaged  or  directly 
measured  at  some  point  before  they 
enter  the  Delta.  Local  precipitation  is 
derived  by  multiplying  the  surface  area 
of  the  Delta  by  the  rainfall  recorded  at 
Stockton.  Local  precipitation  is  usua'lly 
a  trivial  amount  of  flow  but  within-Delta 
uses  (called  channel  depletions)  can  be 
substantial.  Prior  to  construction  of     ■ 
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Shasta  Dam  and  its  regulation  of 
Sacramento  River  flow,  net  Delta 
outflow  was  often  negative  during 
summer  months  because  channel 
depletions  exceeded  Delta  outflow.  The 
level  of  channel  depletions  in 
DAYFLOW  are  based  on  average 
monthly  crop  demands  for  the  acreage 
of  each  crop  grown  on  Delta  islands. 
Exports  are  directly  measured  at  the 
point  of  diversion. 

Because  of  the  arithmetic  nature  of 
these  estimates  of  Delta  outflow,  the 
estimated  flows  cannot  reflect  the 
impacts  of  such  factors  as  the  spring/ 
neap  tidal  cycles,  wind.  etc.  that  would 
affect  the  actual  mean  daily  flow 
velocities  in  the  western  Delta. 

2.  Calculation  of  Historical  Occurrence 
of  2  ppt  Isohaline  Position 

The  daily  estimates  of  net  Delta 
outflow  from  October  1, 1939  to 
September  30,  1975  were  used  to 
calculate  the  frequency  with  which  the 
2  ppt  isohaline  was  downstream  of  each 
of  the  specified  positions  in  each  year. 
Isohaline  position  is  a  function  of  net 
Delta  outflow  on  a  particular  day  and 
the  isohaline  position  on  the  previous 
day,  as  specified  in  Eq.  2.  (Kimmerer 
and  Monismith  1993). 
Equation  2:  Mean  daily  position  of  2  ppt 
near-bottom  isohaline  (X2)  on  day  t: 
X2(„  s  10.16  ■«-  (0.945  times  X2(,.|,) 
-  (1.487  times  logioCDelta  outflow)) 

3.  Adjustment  for  Water  Year  Type 

The  proposed  criteria  were  developed 
to  reflect  the  average  position  of  the  2 
ppt  isohaline  in  diH^erent  water  year 
types,  according  to  the  classification 
adopted  by  the  State  Board  (SWRCB 
1991).  First,  for  each  year  from  1940  to 
1975,  the  number  of  days  on  which  the 
2  ppt  level  was  attained  at  each  target 
location  was  tabulated.  These  totals 
were  then  averaged  across  each  water 
year  type.  Because  no  critical  years  were 
available  for  comparison  during  this 
historical  period,  the  average  position  of 
the  2  ppt  isohaline  in  critical  years  was 
extrapolated  from  the  other  year  types. 
The  extrapolation  was  performed  by 
fitting  a  curvilinear  model  to  the 
averages  for  the  other  year  types.  These 
extrapolations  are  shown  in  Figures  1 
and  2,  above.  The  results  of  average 
number  of  days  for  each  year  type,  along 
with  the  extrapolated  values  for  critical 
years,  are  presented  in  Table  1,  above. 

4.  Sensitivity  to  Starting  Assumptions 

No  estimate  of  the  location  of  the  2 
ppt  isohaline  on  October  1, 1939  was 
available,  so  the  starting  position  in 
October  1939  was  assumed  to  be  75  km. 
However,  sensitivity  analysis  showed 
that  the  calculated  isohaline  position  on 


February  1  was  largely  independent  of 
the  assumed  isohaline  position  on  the 
preceding  October  1.  This  sensitivity 
analysis  was  performed  as  follows:  for 
each  of  the  ten  years  from  1940  to  1949, 
the  February  1  isohaline  position  was 
calculated  under  two  assumptions:  (1) 
that  the  October  1  starting  position  was 
at  the  Golden  Gate  (km  0).  and  (2)  that 
the  October  1  starting  position  was  100 
km  upstream  of  the  Golden  Gate.  The 
historical  delta  outflow  patterns  and 
volumes  differed  greatly  among  these 
years  and  the  calculated  February  1 
isohaline  positions  ranged  from  49  km 
above  the  Golden  Gate  after  wet  winters 
to  as  much  as  72  km  above  the  Golden 
Gate  during  dry  winters.  However,  by 
February  1  the  difference  in  calculated 
positions  based  on  the  two  different 
starting  positions  varied  by  no  more 
than  0.1  km  in  any  year. 

Appendix  III  to  the  Preamble 

Appendix  III  describes  the  models 
used  to  create  and  measure  the  salmon 
smolt  survival  indices  for  the 
Sacramento  and  San  )oaquin  Rivers. 
These  indices  and  the  underlying 
models  represent  the  stateH>f-the-art 
analyses  of  the  factors  critical  to 
maintaining  habitat  conditions 
necessary  to  protect  cold  water  fish 
migration.  Nevertheless,  as  further 
scientific  work  is  completed  and  the 
new  data  is  analyzed  in  the  models, 
EPA  anticipates  that  the  models  and 
indices  will  be  further  refined.  EPA 
intends  that  these  refinements  be 
incorporated  into  the  State's  criteria 
during  the  triennial  review  process. 

Derivation  of  the  Sacramento  River 
Index 

The  smolt  survival  index  for  fall-run 
outmigrating  smolts  in  the  Sacramento 
River  Delta  has  been  developed  by  the 
US  Fish  and  Wildlife  Service,  using 
coded-wire  tagged  hatchery-raised 
smolts  released  at  various  locations  and 
under  different  conditions  within  the 
Bay/Delta,  and  recovered  by  trawl 
downstream.  The  methods  are  described 
in  USFWS.  1987.  Since  estimates  of 
total  tagged  fish  in  the  river  cross- 
section  (based  on  trawl  mouth  size  and 
time  fished)  yielded  a  maximum 
.survival  index  of  nearly  1.8,  and  the 
frequency  distribution  plot  of  survival 
indices  indicated  an  approximately 
normal  distribution  with  a  median  near 
1.0,  the  indices  were  divided  by  1.8  to 
provide  biologically  meaningful 
survival  rates. 

In  order  to  est^nate  the  benefits  of 
various  measures  to  achieve  these 
indices,  a  multiple  regression  smolt 
survival  model  was  developed  for  the 
Sacramento  River  portion  of  the  Delta. 


The  model,  based  on  tagged  smolt 
releases  between  1978  and  1989,  is 
described  in  Kjelson  et  al,  1989;  a  more 
recent  verification  and  analysis  is 
described  In  USFWS.  1992a  and  1992b. 
The  Sacramento  River  portion  of  the 
Delta  was  divided  into  three  reaches  for 
survival  analysis:  (1)  The  Sacramento 
River  from  Sacramento  to  Walnut  Grove, 
where  the  Cross-Delta  Channel  and 
Georgiana  Slough  divert  water  from  the 
main-stem  Sacramento  River  into  the 
central  Delta;  (2)  Walnut  Grove  to 
Chipps  Island  (at  the  confluence  of  the 
Delta  river  systems)  via  the  central 
Delta;  and  (3)  Walnut  Grove  to  Chipps 
Island  via  the  Sacramento  River  system. 
Survival  indices  were  converted  to 
mortalities  by  subtracting  from  1.0,  and 
were  correlated  with  ecologically 
meaningful  factors  for  each  reach. 
Multiple  regression  analysis  was  then 
used  to  develop  equations  for  each- 
reach  which  included  the  significant 
(p<.05)  factors  affecting  mortality.  The 
equations  used  to  calculate  mortality  for 
each  reach  (as  identified  above)  are: 
M,  =  -2.45925  +  (0.0420748  *  Avg 

Water  Temp,  "F,  at  Freeport,  CA).  r^ 

=  .39 
Mi  =  -0.5916024  ♦  (0.017968  *  Avg 

Water  Temp.  "F,  at  Freeport,  CA)  + 

(0.0000434  •  SWP  ♦  CVP  Exports), 

r3  =  .69 
M,  =  - 1.613493  ♦  (0.0319584  •  Avg 

Water  Temp,  •F,  at  Freeport.  CA).  r^ 

=  .32 
Using  these  equations.  USFWS 
calculated  total  mortality  for  the 
Sacramento  River  Delta  using  an 
adaptation  of  an  approach  developed  by 
Ricker  (1975)  describing  the  combined 
effect  of  two  independent  sources  of 
mortality  occurring  sequentially  over 
two  distinct  time  periods: 
Mt  =  M,  ■••  M2*P,  +  Mi'Pj  -  M,*M2*P, 

-  M.'Mj'Pj 

where  P|  =  proportion  of  Sacramento 
River  flow  diverted  into  the  central 
Delta  at  Walnut  Grove  through  the 
Cross-Delta  Channel  and  Georgiana 
Slough,  and  Pj  =  proportion  of 
Sacramento  River  flow  remaining  in  the 
Sacramento  River.  If.  as  happens  when 
temperatures  are  low.  the  term  "Mi"  is 
negative,  it  will  be  reset  to  zero  before 
the  computation  above  is  made.  Total 
survival  is  then  calculated  as: 

St  =  (1-Mt) 

The  USFWS  is  also  estimating 
survival  from  recovery  of  tagged  fish  in 
the  ocean  salmon  fishery.  The  results 
correlate  with  the  (unadjusted)  trawl 
recovery  survival  indices  (p<0.01; 
r=0.89;  USFWS  1992b).  and  further 
increase  confidence  in  the  survival 
indices  as  a  good  measure  of  migration 
success  and  habitat  conditions. 
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Sacramento  River  Delta  survival  index 
values  reflecting  historical  habitat 
conditions  in  different  types  of  water 
years  (Table  2)  were  calculated  by  the 
USFWS  using  the  1989  version  of  the 
above  models,  together  with  historical 
data  on  temperatures,  water  exports, 
and  the  percentage  of  Sacramento  River 
flows  diverted  at  Walnut  Grove,  as 
described  in  USFWS  1992a.  All  total 
survivalvalues  are  calculated  as 
monthly  averages,  and  assume,  based  on 
past  sampling  results,  that  17%  migrate 
through  the  Delta  from  the  Sai.ramento 
River  in  April.  65%  in  May,  and  18% 
in  June.  At  low  temperatures,  the 
Sacramento  River  regression  gives 
mortality  values  (m,)  of  less  Ihaft  zero, 
indicating  that  the  regression  does  no! 
give  biologically  meaningful  results  at 
these  lower  temperatures.  The  USFWS 
transforms  these  negative  values  to 
zeros  before  calculating  total  survival. 

Derivation  of  San  Joaquin  River  index 

The  smolt  survival  indices  for  the  San 
loaquin  River  Delta  were  de\'e!oped 
from  coded-wire  tagged  smoli  study 
results  (USFWS  i992b).  The  CWT 
experiments  were  sp^H:ifica:ly  designed 
to  evaluate  the  benefit  of  constructing  a 
barrier  at  the  bead  of  the  Old  River 
Charmel  to  keep  smolts  in  the  main 
channel  of  the  San  Joaquin  River. 
Smelts  diverted  into  the  Old  River 
Channel  are  on  a  direct  path  to  the  State 
and  Federal  pumping  plants,  and  are 
also  likely  subjeU  to  high  temperatures 
and  increased  predation.  The  smolt 
sun/ival  relationship  for  smolts  kept  in 
the  San  Joaquin  River  is: 

y=<0.191271«.000067x 

Where  y  =  smolt  survival  and  x  =  San 

ioaquin  flow  a!  .Stodtlon  in  cfs  {r=0.68,  n=8 

p<0.10). 


The  re  was  evidence  from  the 
indivi  jual  CWT  studies  that  water 
expon  s  had  a  substantial  effect  on 
survi\  3l  for  those  smolts  migrating 
down  the  San  Joaquin  to  Suisun  Bay. 
For  in  itance.  separate  releases  in  1989 
under'high  export  conditions  and  low 
export  conditions  indicate 
approximately  double  the  survival 
underjiow  export  conditions.  Although 
adding  exports  to  the  regression 
equation  did  not  improve  it.  probably 
because  there  are  not  enough 
exf>eranentai  releases  under  enough 
variety  of  conditions  lo  provide  a 
significant  relationship,  the  USFWS 
develqped  an  additional  equation  to 
model  this  factor,  and  used  both  this 
equatii  in  and  the  above  flow  equation  lo 
estima  ;e  smolt  survival  indices  for  the 
San  Jo  iquin  River.  A  discussion  of  the 
methodology  is  provided  in  USFWS 
1992a  find  1992b.  This  additional 
relatio  iship  is: 

y  =  (.3-1 1271  -O.00O25x,>0  00067j(-)/1.8 
Where  1,  =  CVP+SWP  exports  in  cfs  and  x, 
=  flow  ( I  Stockton  in  cfe. 

Past  adult  escapement  data  was  used 
to  estii  late  smolt  survival  for  historical 
condit  ons  because  there  is  still  not 
enougl  CWT  information  under  a  broad 
enougl  variety  of  flow  and  export 
condit  ons  to  rely  solely  on  CWT  study 
results  Escapement  values  on  the  Y  axis 
were  n  placed  with  survival  values  from 
0  to  l.( .  This  assumes  that  adult 
produc  lion  is  an  indicator  of  snroh 
survive  1.  This  assumption  is  generally 
valid,  I  ecause  less  of  the  overall  natural 
mortality  occurs  after  the  smolts  enter 
the  oc^n.  The  relationship  is  as 
follows : 

y  =  (4.«  il06*.000286x,  -  .000774x,)/12 
where  y  =  smolt  survival,  x,  =  mean  daily 
flow  at '  'ematis  from  March  15  to  )une  15, 


Table  1.  Two  Pari  s  Per  Thousand  (2  ppt)  Salinfty  Criteria 


Water  year  type 


Wet 

Above  normal 
Beiow  normal  . 

Dry  

Criljcatty  dry  ... 


The  Roe  Island  measurements  shall  be 
made  at  the  salinity  measuring  station 
maintained  by  the  U.S.  Bureau  of 
Reclamation  at  Port  Chicago  (km  64). 
The  Chipps  Island  measurements  shall 
be  taken  at  the  Mallard  Slough 
Monitoring  Site.  Station  U-IO  (RKI 
RSAC-075)  maintained  by  the 
California  Department  of  Water 
Resources.  The  Confluence 
measurements  shall  be  taken  at  the 
Collin.sville  Continuous  Monitoring 


and  xj  =  mean  daily  CVP+SWP  exports  from 
March  t5lo)un«  15. 

The  USI^VS  used  this  relationship  to 
estimate  historical  smoh  survival 
indices  for  various  periods  of  time  (see 
Table  2).  Further  support  for  the 
importance  of  flows  to  salmon  smolt 
survival  comes  from  CWT  study  results 
showing  a  significant  relationship 
between  flow  at  Stockton  and  survival 
through  the  lower  San  Joaquin  River 
(USFWS  1992a). 

40  CFR  part  131  is  proposed  to  be 
amended  as  follows: 

PART  131— {AMENDED] 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  VS.C  1251  et  seq. 

2.  Section  131.37  is  proposed  to  be 
added  to  read  as  follows: 

$131.37    CaUfomta. 

(a)  Additional  Criteria.  The  following 
criteria  are  applicable  to  waters 
spedfied  in  the  Water  Quality  Control 
Plan  for  Salinity  for  the  San  Francisco 
Bay/Sarramento-San  Joaquin  Delta 
Estuary,  adopted  by  the  California  State 
Water  Resources  Control  Board  in  State 
Board  Resolution  No.  91-34  on  May  1. 
1991  which  is  available  from  the  Water' 
Resources  Control  Board,  State  of 
California.  PO  Box  100,  Sacramento.  CJK 
95812: 

(1)  Suisun  Boy  Salinity  Criteria,  (i) 
General  rule.  Salinity  (measured  1  meter 
above  bottom)  shall  not  exceed  2  ppt 
(measured  on  a  14-day  moving  average) 
at  the  stations  listed  in  Table  1  for  at 
least  the  number  of  days  listed  in  Table 
1,  during  the  months  of  February 
through  June. 


Roe  Island  (km  64] 


133  days 
106  days 
rSdays- 
}3days  .. 
)days  .... 


CNpps  Island  (km  74) 


148  days 
144  days 
119  days 
116  days 
90  days  .. 


Contluenee  (Km  81) 


150  days. 
150  days. 
150  days. 
150  days 
150  days. 


Station  |C-2  (RKI  RSAC-081) 
maintaihed  by  the  California 
Departitent  of  Water  Resources.  Water 
year  tydes  shall  be  determined  by 
referenoe  to  the  Sacramento  Basin  Water 
Year  Tybe  classifications,  defined  in 
paragraph  (cMl)(i)  of  this  section. 

(ii)  £j  caption.  The  2  ppt  salinity 
criteria  leed  not  be  met  at  the  Roe 
Island  station  unless  and  until  the  2  ppt 
salinity  iisohaline  occurs  at  the  Roe 
Island  station  due  to  uncontrolled 


hydrologic  conditions.  After  such 
occurrence,  the  2  ppt  salinity  criteria 
(measured  on  a  14-day  moving  average) 
must  be  attained  at  the  Roe  island 
station  for  the  lesser  of  the  number  of 
days  indicated  in  Table  1  or  the  number 
of  days  remaining  in  the  period 
February  1  through  June  30  after  such 
occurrence.  (2)  Salmon  Smolt  Survival 
Criteria.— {i)  General  rule.  Salmon  smolt 
survival  index  values  shall  attain  at 
least  the  values  indicated  in  Table  2. 


Table  2.  Salmon  Smolt  Survival  Criteria 


Sacramento  River 


Water  year  type 


Wet 

Atx>ve  normal 
Below  normal  . 

Diy  .......... 

Critical 


Index 
vakje 


.45 
.38 
.36 
.32 
.29 


San  Joaquin  River 


Water  year  type 


Wet 

Above  normal 
Below  normal  , 

Dry  

Critical 


Index 
vahM 


.46 
.30 
.26 
.23 
.20 


(ii)  Computing  salmon  smolt  survival 
index  values  for  Sacramento  River. 
Index  values  on  the  Sacramento  River 
shall  be  computed  according  to  the 
following  formula: 

SRSI  =  1  -  (-2.45925+.0420748T) 

•^(  -0.5916O24+.017968T-f.000O434E)  (P|) 

+( -  1.613493+.0420748T)  (Pj) 

-(-2.459254.0420748T)" 

(  -.5916024+01 7968T+.0000434E)  •  P, 

-(-2.45925+.0420748T)* 
(-1.613493+.0420748T)  *  P, 
where 

SRSI  =  Sacramento  River  Salmon  Index  value 
T  =  Average  Water  Temperature  in 

Fahrenheit  at  Freeport 
E  =  Average  State  Water  Project  plus 
Central  Valley  Project  Exports  in  cubic 
feet/second  (cfe)  (from  DAYFLOW) 
Pi  =  proportion  water  diverted  into  Delta 

Cross-Channel  at  Walnut  Grove 
Pj  »  proportion  water  remaining  in 

Sacramento  River  at  Walnut  Grove 
The  index  shall  be  computed  at  least 
monthly,  weighted  by  the  proportion 
migrating  during  each  month  (or  shorter 
time  period)  and  summed  to  estimate 
survival  for  the  water  year.  Total 
survival  for  the  entire  fall-run  migration 


period  shall  either  use  monitoring 
information  collected  during  each  water 
year's  outmigration  to  determine  the 
specific  pattern  of  migration  for  the 
water  year,  or  shall  assume  monthly 
migration  to  be  17%  in  April,  65%  in 
May,  and  18%  in  June.  For  purposes  of 
this  computation,  mortality  for  the 
Sacramento  River  Reach  between 
Sacramento  and  Walnut  Grove  (which  is 
reflected  in  the  computation  above  by 
the/erm  "(-2.45925+.0420748T)") 
shim  be  reset  to  zero  before  the  index  is 
calculated  if  this  term  is  negative,  as 
happens  at  low  temperatures. 

(iii)  Computing  salmon  smolt  survival 
index  values  for  San  Joaquin  River. 
Index  values  on  the  San  Joaquin  River 
shall  be  computed  according  to  the 
following  formula: 

SJSI  =  (0.341271  -0.00002SE+0.000067F)/1.8 
where 

S)SI  =  San  Joaquin  River  Salmon  Index  value 
E  =  Average  Central  Valley  Project  plus 

State  Water  Project  exptorts  measured  in 

cfe 
F  s  Mean  daily  flow  in  cfs  in  San  Joaquin 

River  at  Stockton,  calculated  as  Old 


River  flow  subtracted  from  San  loaquin 
River  flow  at  Mossdale.  Old  River  flow 
is  calculated  from  ratio  of  Brandt  Bridge 
flow  to  exports. 

The  index  shall  be  computed  at  least 
monthly,  weighted  by  the  proportion 
migrating  during  each  month  (or  shorter 
time  period)  and  summed  to  estimate 
survival  for  the  water  year.  Total 
survival  for  the  entire  fall-run  migration 
period  shall  either  use  monitoring 
information  collected  during  each  water 
year's  outmigration  to  determine  the 
specific  pattern  of  migration  for  the 
water  year,  or  shall  assume  monthly 
migration  to  be  45%  in  April  and  55% 
in  May. 

(b)  Revised  Criteria.  The  following 
criteria  are  applicable  to  state  watere 
specified  in  Table  1-1,  at  Section  (C)(3) 
("Striped  Bass — Salinity  :  3.  Prisoners 
Point— Spawning")  of  the  Water  Quality 
Control  Plan  for  Salinity  for  the  San 
Francisco  Bay — Sacramento/San 
Joaquin  Delta  Estuary,  adopted  by  the 
California  State  Water  Resources 
Control  Board  in  State  Board  Resolution 
No.  91-34  on  May  1, 1991: 


Location 

Sampling  site 
Nos.  (I-A/RKI) 

Parameter 

Description 

Index  type 

Year  type 

Dates 

Val- 
ues 

San  Joaquin  River  at  Jer- 

D15/ 

Electrical  Con- 

14-day running  average 

Not  Applica- 

Wet. Above 

AprMl  to 

0.44 

sey  Point,  San 

RSAN018, 

ductivity  (EC) 

of  mean  daily  tor  the 

ble 

normal. 

May  31 

Andreas  Landing,  Pris- 

C4/ 

period  not  more  than 

andbetow 

oners  Point,  Bucktey 

RSAN032, 

value       stx>wn,       in 

normal 

, 

Cove,  Rough  and 

029/ 

mmhos. 

years 

Ready  Island, 

Brandt 

RSAN038. 

Bridge,  Mossdale,  and 

P8/ 

Vemalis. 

RSAN056, 

f 

-mSAN062, 

C6/ 

RSAN073. 

C7/ 

RSAN087, 

CIO/ 

RSAN112 

San  Joaquin  River  at  Jer- 

D15/ 

Electrical  Con- 

14-day  nmning  average 

Not  Applica- 

Dry and  criti- 

Aprilllo 

0.44 

sey  Point,  San 

RSAtWia, 

ductivrty  (EC) 

of  mean  daily  tor  the 

ble 

cal  dry 

May  31 

Andreas  Landing  and 

C4/ 

period  not  more  ttian 

years 

Prisoners  PoinL 

RSAN032, 

value       shown,       in 

029/ 

mmhos. 

RSAN038 
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(c)  Definitions.  Terms  used  in 
paragraphs  (a)  and  (b)  of  this  section, 
shall  be  defined  as  follows: 

{ 1 )  Water  year  type. 

(i)  Sacramento  Basin  Water  Year 
Type.  Water  year  types  in  the 
Sacramento  River  basin  are  computed  as 
follows: 

(A)  The  Sacramento  Basin  Index  is 
computed  according  to  the  following 
formula: 

lsAt=0.4X+0  3Y+a3Z 
where  lsAC=Sacramenlo  Basin  Index 
X  =  April  through  July  Four  River 
Unimpaired  Flow  in  Million  Acre  Fc«t 
(MAF) 
Y  =  October  through  March  Four  River 

Unimpaired  Flow  in  MAF 
Z  =  Previous  Year's  Sacramento  Basin 
index  in  MAF.  not  to  exceed  10  maf 

(B)  Measuring  Four  River  Unimpaired 
Flow.  The  Four  River  Unimpaired  Flow 
for  a  current  water  year  (October  1  to 
September  30)  is  a  forecast  of  the  sum 
of  the  following  locations:  Sacramento 
River  above  Bend  Bridge,  near  Red 
BluH;  total  inflow  to  Oroville  Reservoir, 
Yuba  River  at  Smartville;  American 
River,  total  inflow  to  Folsom  Reservoir. 
The  flow  determinations  are  made  and 
are  published  by  the  California 
Deportment  of  Water  Resources  in 
Bulletin  120  which  is  available  from  the 
California  Department  of  Water 
Resources,  3251  S  Street,  Sacramento, 
CA  95816.  Preliminary  determinations 
of  year  classiHcation  shall  be  made  in 
February,  March,  and  April  with  Hnal 
determination  in  May.  These 
preliminary  determinations  shall  be 
based  on  hydrological  conditions  to  date 
plus  forecasts  of  future  runoff  assuming 
normal  precipitation  for  the  remainder 
of  the  water  year. 

(C)  Sacramento  River  Basin  Water 
Year  Type  shall  be  categorized 
according  to  the  following  table: 


Sacramento  basin 
water  year  type 


Wet  (W)  

Alx)ve  normal  (AN) .... 

Below  normal  (BN)  .... 

Dry  (D) 

Cntical(C)  „ 


Sacramento  t>asin 
index  value 


?  9.2  MAF. 

<  9.2  MAF,  >  7.8 
MAF. 

<  7.8  MAF. 
MAF. 

<  6.5  MAF. 
MAF. 

<  5  4  MAF. 


>6.5 


,  >5.4 


(ii)  Snn  Joaquin  Basin  Water  Year 
Type. 

VVater  year  types  in  the  San  Joaquin 
River  Basin  are  computed  as  follows: 

(A)  The  San  Joaquin  Valley  Index  is 
computed  according  to  the  following 
formula: 

lsi=0.6X*0.2Y  and  0.2Z 
-where  I.v^San  Joaquin  Valley  Index 
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X  =  Current  year's  April-July  San  Joaquin 

V  iliey  unimpaired  runoff 
Y  =  Current  year's  October-Marc;h  San 

J<  aquin  Valley  unimpaired  runoff 
Z  =  Previous  year's  index  in  MAF,  not  to 

e  tceed  0.9  MAF 

(B;  Measuring  San  Joaquin  Valley 
unin  oai red  runoff.  San  Joaquin  Valley 
unim  }aired  runoff  for  the  current  water 
year  rom  the  preceding  year's  October 
1  to  2  eptember  30  of  the  current 
calen  Jar  year)  is  a  forecast  of  the  sum 
of  th4  following  locations:  Stanislaus 
Riveii  total  flow  to  New  Melones 
Reset  voir;  Tuolumne  River,  total  inflow 
to  Do  1  Pedro  Reservoir.  Merced  River, 
total  low  to  Exchequer  Reservoir;  San 
JoaquSn  River,  total  inflow  to  Millerton 
Lake.  Preliminary  determinations  of 
year  <  lassiHcation  shall  be  made  in 
Febn  ary,  March  and  April  with  Hnal 
deten  nination  in  May.  These 
prelii  linary  determinations  shall  be 
basec  on  hydrologic  conditions  to  dale 
plus  I  orecasts  of  future  runoff' assuming 
normi  il  precipitation  for  the  remainder 
of  the  water  year. 

(C)  Ban  Joaquin  Valley  Water  Year 
Type  shall  be  categorized  according  to 
the  following  table: 


San  iloaquin  valley 
water  year  type 


Wet 

Atx)ve 


(VI) 


Below 
Dry(D 
Critical  (C) 


rK>rmal  (AN) 
rK3rmal  (BN) 


San  Joaquin  vaUey 
index  value 


i  3.8  MAF. 

<  3.8  MAF.  >  3-1 
MAF. 

<  3.1  MAF.  >  2.5 
MAF. 

<  2.5  MAF.  >  2.1 
MAF. 

<  2.1  MAF. 


(2)  Voter  yeor.  A  water  year  is  the 
fwelvi  I  calendar  months  beginning 
Octohjrl. 
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Determination  for  the  Delta 


Fish  and  Wildlife  Service, 
:  Proposed  rule. 


SUMMIT:  The  Fish  and  Wildlife  Service 
(Servitte)  revises  its  proposed 
design  ation  of  critical  habitat  for  the 
delta  i  melt  (Hypomesus  transpacificus) 


originally  published  on  October  3,  1991. 
concurrently  with  the  proposal  to  list 
the  species,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  final  rule  listing  the  delta  smelt  as 
a  threatened  species  was  published  on 
March  5,  1993.  In  the  final  rule,  the 
Service  postponed  the  decision  on 
critical  habitat  determination  for  up  to 
1  year  beyond  the  date  that  the  final  rule 
was  due  (Oiiober  3. 1993)  in  act^^rdance 
with  section  4(b)(6)(C)(ii)  of  the  Ad. 
The  Service  has  refined  the  primary 
constituent  elements  described  In  the 
original  critical  habitat  proposal.  This 
revised  proposed  rule  supersedes  all 
aspecis  of  the  Service's  previous 
proposal.  Critical  habitat  designation  for 
the  delta  smelt  would  provide 
additional  protection  under  section  7  of 
the  Act  with  regard  to  activities  that 
require  Federal  agency  action.  As 
required  by  section  4  of  the  Ad,  the 
Service  will  consider  economic  and 
other  relevant  impacts  prior  to  making 
a  final  decision  on  the  size  and 
configuration  of  critical  habitat.  The 
Service  solicits  data  and  comments  from 
the  public  on  all  aspeds  of  this  revised 
proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  7, 
1994.  Public  hearing  requests  mu.st  be 
re<»ived  by  February  22, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Acting  Field  Supervisor,  Fish  and 
Wildlife  Service,  Sacramento  Field 
Office.  2800  Cottage  Way.  room  E-1803. 
Sacramento,  California  95825-1846. 
Comments  and  materials  received  will 
be  available  for  public  inspedion,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORHIATtON  CONTACT:  Dale 
Pierce,  Sacramento  Field  Office  (see 
ADDRESSES  sedion)  at  (916)  978-4866. 

SUPPLEIflEMTARY  INFORMATION: 
Background 

Previous  Service  Action 

In  the  January  6. 1989  (50  FR  554), 
Animal  Notice  of  Review,  the  Service 
included  the  delta  smelt  as  a  category  1 
candidate  species.  Category  1  includes 
species  for  which  data  in  the  Service's 
possession  are  sufficient  to  support 
proposals  for  listing.  On  June  29, 1990, 
the  Servic-e  received  a  i}etition  dated 
June  26. 1990,  from  Dr.  Don  C  Erman, 
President-Elect  of  the  California-Nevada 
Chapter  of  the  American  Fisheries 
Society,  to  list  the  delta  smelt  as  an 
endangered  species  with  critical  habitat. 
The  Service  made  a  90-day  finding  that 
substantial  information  had  been 
presented  indicating  that  the  petitioned 
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adion  may  be  warranted  and 
announced  this  dedsion  in  the  Federal 
Register  on  December  24, 1990  (55  FR 
52852).  On  Odober  3. 1991  (56  FR 
50075),  the  Service  published  a 
proposal  to  list  the  delta  smelt  as  a 
threatened  spedes  and  to  designate 
critical  habitat.  This  proposed  rule 
constituted  the  12-month  petition 
finding  in  accordance  with  sedion 
4(b)(3)(B)  of  the  Ad. 

Critical  habitat  was  proposed  for  areas 
of  all  water  and  all  submerged  lands 
below  ordinary  high  %vater  and  the 
entire  water  column  bounded  by  and 
contained  within  Suisun  Bay  (including 
the  contiguous  Grizzly  and  Honker 
Bays),  tlte  length  of  Montezuma  Slough, 
portions  of  the  Sacramento  River, 
portions  of  the  Sacramento-San  Joaquin 
Delta,  portions  of  the  San  Joaquin  River, 
and  the  contiguous  water  bodies  in 
between  (a  complex  of  bays,  dead-end 
sloughs,  channels  typically  less  than 
four  meters  deep,  marshlands,  etc.), 
California.  The  public  comment  period 
opened  on  the  date  of  publication  of  the 
proposed  rule  (Odober  3, 1991)  and 
closed  on  January  31, 1992. 

The  Service  published  a  notice  of 
pubhc  hearing  on  the  proposed  rule  on 
December  19. 1991  (56  FR  65877). 
Public  hearings  were  conduded  in 
California  on  January  9. 1992,  in 
Sacramento;  on  January  14. 1992.  in 
Santa  Monica;  and  on  January  16, 1992. 
in  Visalia.  At  each  meeting,  testimony 
was  taken  from  1  p.m.  to  4  p.{n.  and 
from  6  p.m.  to  9  p.m. 

The  final  rule  listing  the  delta  smelt 
as  a  threatened  species  was  published 
on  March  5, 1993  (58  FH  12854).  In  the 
final  rule,  the  Service  postponed  the 
decision  on  critical  habitat  designation 
for  up  to  1  year  beyond  the  date  that  the 
final  rule  was  due  (Odober  3,  1993)  in 
accordance  with  sedion  4ib)(6)|C)(ii)  of 
the  Ad.  The  economic  analysis 
necessary  to  determine  critical  habitat 
was  still  in  progress  at  that  time.  On 
March  16, 1993  (58  FR  14199),  the 
Service  published  a  notice  that  the 
public  cximment  period  on  the  proposed 
designation  of  critical  habitat  for  the 
delta  smell  was  reopcncnl  until  April  30. 
1993,  to  allow  the  Service  to  f:onsider 
any  information  that  previously  had  not 
been  submitted. 

Revisions  to  the  October  3,  1991, 
Critical  Habitat  Proposal 

The  Service  is  required  to  base  critical 
habitat  designations  on  the  best 
scientific  and  commercial  data  available 
(SO  CFR  424.12).  Subsequent  to 
publication  of  the  Odober  3. 1991. 
proposed  rule,  the  Service  received  new 
information  on  the  current  distribution 


of  the  deha  smelt,  primarily  from  other 
State  and  Federal  agencies. 

Based  primarily  on  information 
gathered  by  the  California  Department 
of  Fish  and  Game  (Dale  Sweetnam, 
California  Department  of  Fish  and 
Game,  pers.  comm.,  1993)  and 
University  of  California,  Davis  (Lesa 
Meng,  University  of  California,  pers. 
(»mm.,  1993).  the  Service  proposes  to 
expand  the  geographic  extent  of  critical 
habitat  to  include  additional  areas  now 
known  to  constitute  important 
spawning  habitat.  In  1993,  delta  smeh 
spavtmed  in  the  Sacramento  River,  at 
least  as  far  upstream  as  Sacramento  and 
Barker,  Lindsey,  Cache.  Geor>;iana, 
Prosped,  Beaver,  Hog,  and  Sycamore 
Sloughs  (Dale  Sweetnam,  pers.  comm., 
1993).  In  1991,  when  delta  smelt  had  all 
but  disappeared  from  Suisun  Marsh, 
relatively  large  numbers  of  delta  smelt 
w?re  caught  in  Suisun  Slough,  as  far 
upstream  as  Suisun  City  (Lesa  Meng. 
pers.  comm..  1993).  For  these  reasons, 
the  proposed  critical  habitat  has  been 
revised  to  encompass  these  upstream 
habitats.  Protedion  of  these  upstreem 
spawning  habitats  is  essentia)  to  ensure 
recovery  of  the  species.  Hence,  this  rule 
proposes  critical  habitat  for  the 
follcnving  geographic  area:  Areas  of  all 
water  and  all  submerged  lands  below 
ordinary  high  water  and  the  entire  water 
column  bounded  by  and  contained  in 
Suisun  Bay  (including  the  contiguous 
Grizzly  and  Hordier  Bays);  the  length  of 
Goodyear,  Suisun,  Cutoff.  First  Mallard 
(Spring  Branch),  and  Montezuma 
Sloughs;  and  the  existing  contiguous 
waters  contained  within  the  Delta.  As 
used  in  this  rule,  the  term  "Delta"  refers 
to  all  tidal  waters  contained  within  the 
legal  definition  of  the  SaCTamento-San 
Joaquin  Delta,  as  delineated  by  sedion 
12220  of  the  State  of  California's  Water 
Code  of  1969. 

In  an  April  23. 1993,  letter,  received 
during  the  public  comment  pericxl,  the 
Environmental  Protedion  Agency  (EPA) 
requested  that  new  scientific 
information  presented  in  its  draft 
proposed  Bay/Delta  water  quality 
standards  be  considered  in  the  Siervice's 
designation  of  critical  habitat.  The 
Service  has  used  this  information  to 
refine  the  primary  constituent  elements 
described  in  the  original  critical  habitat 
proposal.  (The  term  "primary 
constituent  element"  is  defined  in  the 
"Primary  Constituent  Elements"  sedion 
of  this  rule.)  The  Service's  original 
proposal  hsted  the  following  cxmstituent 
elements:  Space  for  population  |iowth, 
cover  or  shelter,  maintenance  of* 
appropriate  littoral  zone  reprodudicm 
habitat  to  sustain  embryos  and  to  rear 
larvae  and  Juveniles,  and  0-2  parts  per 
thousand  (ppt)  saUnities  during  the 


January  to  June  deha  smeh  reprodudive 
seascm.  As  part  of  the  background  for 
formulation  of  its  proposed  water 
quality  standards,  EPA  analyzed  the 
number  of  days  that  low  salinity  (2  ppt) 
water  historically  was  located  at  three 
positions  in  Suisun  Bay.  The  revised 
primary  constituent  elements 
incorporate  this  new  information.  As 
described  in  the  "Primary  Constituent 
Elements"  sedion  of  this  rule,  the 
Service  has  revised  the  primary 
constituent  elements  to  inc:lude  those 
features  that  provide  temporal  and 
spatial  variability  of  low  salinity  waters 
that  will  deter  further  invasion  of  exotic 
species,  produce  high  zooplankton 
densities  for  focxi.  and  simulate  natural 
processes  and  historical  conditions.  The 
primary  constituent  elements  also 
describe  in  detail  the  months  that  each 
delta  smelt  life  stage  requires  protedive 
habitat  conditions. 

After  considering  the  information 
presented  by  EPA.  the  Service  has 
determined  that,  if  implemented.  EPA's 
proposed  water  quality  standards  would 
likely  significantly  affed  critical  habitat 
as  proposed  in  the  Odober  3, 1991,  rule. 
Consequently,  the  Service  is  proposing 
this  revised  rule  to  reduc:e  the  potential 
for  inconsistendes  between  EPA's 
standards  and  the  Service's  proposed 
critical  habitat.  Resolving  the 
inconsistencies  will  affonl  the  smeh  the 
same  or  better  protedion  as  would  have 
been  achieved  through  the  earlier 
proposal. 

Relationship  Bdweea  Fish  and  Wildhfe 
Service  and  EPA  Adions 

The  Clean  Water  Ad  and  Endangered 
Species  Act  as  written  do  not  specify 
how  gcjvemmfnt  adions  should  be 
coordinated  or  agency  conflids  should 
be  resolved.  However,  because  the 
Service  and  FJ'A  recognize  that  their 

Eroposed  regulatory  actions  overlap 
oth  biologically  and  economically, 
both  agencnes  are  working  closely  to 

Erovide  a  comprehensive,  ecxjsystem- 
ased  approach  to  the  protedion  of  the 
fish  and  wildlife  resources  of  the  San 
Francisco  Bay/Sarjamento-San  Joaquin 
Delta  Estuary.  This  coordination  should 
also  provide  a  set  of  regulatory  adions 
that  are  integrated  in  both  sulKtance  and 
timing. 

Sedion  7  of  the  Endangered  Species 
Act  requires  that  all  Federal  agencies 
ensure  that  their  adions  do  not 
jeopardize  the  continued  existence  of 
listed  spedes  or  adversely  mcxlify  listed 
species'  critical  habitat.  EPA's  proposed 
adion  to  designate  water  quality 
standards  must  comply  with  the  sedicm 
7  requirement.  EPA  has  initiated  a 
formal  consuhation  pnxoss  under 
sedion  7.  Additionally,  the  Clean  Water 


Act  requires  protection  of  the  most 
sensitive  use  within  each  category  of 
designated  uses.  Protection  of 
endangered  and  threatened  species  is 
considered  a  designated  use  within  the 
meaning  of  the  Clean  Water  Act; 
therefore,  a  species  listing  under  the 
Endangered  Species  Act  provides  one 
method  to  identify  the  most  sensitive 
use  within  the  designated  uses  of  a 
wafer  body. 

Biologically,  the  proposed  critical 
habitat  for  the  delta  smelt  and  the 
salinity  criteria  that  constitute  EPA's 
proposed  water  quality  standards  are 
directly  related.  Specifically,  the 
occurrence  of  salinities  of  2  parts  per 
thousand  (ppt)  in  Suisun  Bay  was 
identified  as  a  critical  habitat  primary 
constituent  element  in  the  October  3. 
1991.  critical  habitat  proposal. 
Subsequent  scientific  publications 
indicate  that  salinities  associated  with 
the  distribution  of  delta  smelt  may 
provide  the  best  basis  for  setting 
standards  for  many  species  that  are 
affected  by  freshwater  discharge  from 
the  Bay/Delta  Estuary.  Favorable 
conditions  from  February  through  June 
are  extremely  important  to  the 
abundance  and  reproductive  success  of 
almost  all  species  that  live  in  or  migrate 
through  the  upper  Bay/Delta  Estuary. 
EPA's  proposed  water  quality  standards 
address  the  location  of  2  ppt  salinities 
from  February  to  June  and,  therefore, 
address  both  critical  habitat 
requirements  for  delta  smelt  and  a  range 
of  interrelated  parameters  that  affect 
other  species  that  rely  on  estuarine 
habitat. 

Habitat  Requirements 

Historically,  the  delta  smelt  is  thought 
to  have  occurred  from  Suisun  Bay 
upstream  to  the  city  of  Sacramento  on 
the  Sacramento  River  and  Mossdale  on 
the  San  Joaquin  River  (Moyle  et  al. 
1992).  Recently,  however,  Wang  (1991) 
recorded  larval  delta  smelt  from  the 
Sacframento  River  as  far  north  as  its 
confluence  with  the  Feather  River.  The 
delta  smelt  is  an  euryhaline  species 
(tolerant  of  a  wide  salinity  range)  that 
spawns  in  fresh  water  and  has  been 
collected  from  estuarine  waters  up  to  14 
grams  per  liter  (ppt)  salinity  (Moyle  et 
al.  1992).  For  a  large  part  of  its  annual 
life  span,  this  species  is  associated  with 
the  freshwater  edge  of  the  entrapment 
zone  (mixing  zone  at  the  saltwater-  " 
freshwater  interface),  where  the  salinity 
is  approximately  2  ppt  (Ganssle  1966. 
Moyle  ef  a/.  1992,  Sweetnam  and 
Stevens  1993). 

The  delta  smelt  is  adapted  to  living  in 
the  highly  productive  Sacramento-San 
Joaquin  River  Estuary  (Estuary)  where 
salinity  varies  spatially  and  temporally 


accordi  ig  to  tidal  cycles  and  the  amount 
of  fresh  Aater  infiow.  (The  term  estuary 
refers  t<  a  partially  enclosed  water  body 
of  varia  )le  salinity  with  freshwater  and 
.seawate  r  inflow.)  Despite  this 
tremen<  ously  variable  environment,  the 
historic  il  Estuary  probably  offered 
relative  y  constant  suitable  habitat 
conditi(  ns  to  delta  smelt,  which  could 
move  u  (Stream  or  downstream  wjth  the 
entrapn  ent  zone  (Peter  Moyle. 
Univers  ity  of  California,  pers.  comm., 
1993).  <  ince  the  1850s.  however,  the 
amount  and  extent  of  suitable  habitat  for 
the  delt  i  smelt  has  declined 
dramati  ally.  The  advent  in  1853  of 
hydrau   c  mining  in  the  Sacramento  and 
San  Joa  uin  Rivers  led  to  increased 
siltatior  and  alteration  of  the  circulation 
pattern)  of  the  Estuary  (Nichols  et  al. 
1986.  \>  onroe  and  Kelly  1992).  The 
reclama  ion  of  Merritt  Island  for 
agricult  iral  purposes  in  the  same  year 
marked  the  beginning  of  the  present-day 
cumulai  ive  loss  of  94  percent  of  the 
Estuary  s  tidal  marshes  (Nichols  ef  al. 
1986.  W  anroe  and  Kelly  1992). 

In  ad<  ition  to  this  degradation  and 
loss  of  e  stuarine  habitat,  the  delta  smelt 
has  beei  i  increasingly  subject  to 
entraini  lent,  upstream  or  reverse  flows 
of  water  s  in  the  Delta  and  San  Joaquin 
River,  ai  id  constriction  of  habitat  in  the 
less  pro  luctive.  deep-water  river 
channel  i  of  the  Delta  (Moyle  et  al. 
1992).  1  lese  adverse  conditions  are 
primari  y  a  result  of  the  steadily 
increasing  proportion  of  water  diverted 
from  \h$  Delta  by  the  Federal  and  State 
water  piojects  (Monroe  and  Kelly  1992). 
Water  d  slivery  through  the  Federal 
Central  /alley  Project  began  in  water 
year  19^.  The  State  Water  Project 
began  delivering  water  in  1968. 
Howeve*-.  the  proportion  of  fresh  water 
being  diverted  has  increased  since  1983 
and  hasremained  at  high  levels  (Moyle 
et  al.  19^2).  The  high  proportion  of  fresh 
water  e)4ported  has  exacerbated  the 
already  harsh  environmental  conditions 
experieijced  by  the  delta  smelt  during 
the  recejit  6-year  drought.  The  March  5. 
1993  (5^  FR  12854).  final  rule  listing  the 
delta  srrtelt  as  a  threatened  species 
describsB  in  detail  the  factors  that  have 
led  to  this  s{>ecies'  decline. 

This  revised  proposed  rule  to 
designa^  critical  habitat  for  the  delta 
smelt  fotuses  on  habitat  conditions 
requiredduring  specific  life  stages 
(spawning,  larval  and  juvenile  transport, 
rearing,  fend  adult  migration)  of  this 
annual  ^ecies  to  ensure  its  eventual 
recovery.  Shortly  before  spawning,  adult 
delta  smelt  migrate  upstream  from  the 
highly  productive  brackish-water 
habitat  associated  with  the  entrapment 
zone  to  disperse  widely  into  river 
channel*  and  tidally-influenced 


backwater  sloughs  (Radtke  1966.  Moyle 
1976,  Wang  1991).  Migrating  adults 
with  nearly  mature  eggs  have  been  taken 
at  the  Central  Valley  Project's  Tracy 
Pumping  Plant  from  late  December  1990 
to  April  1991  (Wang  1991). 

Delta  smelt  spawn  in  shallow,  fresh  or 
slightly  brackish  water  upstream  of  the 
entrapment  zone  (Wang  1991).  Most 
spawning  occurs  in  tidally-influenced 
backwater  sloughs  and  channel 
edgewaters  (Moyle  1976;  Wang  1986. 
1991;  Moyle  et  al.  1992).  Although  delta 
smelt  spawning  behavior  has  not  been 
obser\'ed  (Moyle  et  al.  1992),  the 
adhesive,  demersal  eggs  are  thought  to 
attach  to  substrates  such  as  cattails  and 
tules.  tree  roots,  and  submerged 
branches  (Moyle  1976.  Wang  1991).  In 
the  Delta,  spawning  is  known  to  occur 
in  the  Sacramento  River  and  in  Barker. 
Lindsey,  Cache.  Georgiana.  Prospect. 
Beaver.  Hog.  and  Sycamore  Sloughs 
(Wang  1991:  Dale  Sweetnam.  pers. 
comm..  1993).  Delta  smelt  also  spawn 
north  of  Suisun  Bay  in  Montezuma  and 
Suisun  Sloughs  and  their  tributaries 
(Dale  Sweetnam.  pers.  comm.,  1993; 
Lesa  Meng.  pers.  comm..  1993). 

The  spawning  season  varies  from  year 
to  year  and  may  occur  from  late  winter 
(December)  to  early  summer  (July). 
Moyle  (1976)  collected  gravid  adults 
from  December  to  April,  although  ripe 
delta  smelt  were  most  common  in 
February  and  March.  In  1989  and  1990. 
Wang  (1991)  estimated  that  spawning 
had  taken  place  from  mid-February  to 
late  June  or  early  July,  with  the  peak 
spawning  period  occurring  in  late  April 
and  early  May. 

Based  on  data  for  a  closely  related 
species,  delta  smelt  eggs  probably  hatch 
in  12  to  14  days  (Moyle  et  al.  1992). 
After  hatching,  larvae  are  transported 
downstream  toward  the  entrapment 
zone  where  they  are  retained  by  the 
vertical  circulation  of  fresh  and  salt 
waters  (Stevens  et  al.  1990).  The  pelagic 
larvae  and  juveniles  feed  on 
zooplankton.  When  the  entrapment 
zone  is  located  in  a  broad  geographic 
area  with  extensive  shallow-water 
habitat  within  the  euphotic  zone 
(depths  less  than  4  meters),  high 
densities  of  phytoplankton  and 
zooplankton  are  produced  (Arthur  and 
Ball  1978. 1979. 1980).  and  larval  and 
juvenile  fish,  including  delta  smelt, 
grow  rapidly  (Moyle  et  al.  1992, 
Sweetnam  and  Stevens  1993).  In 
general,  estuaries  are  among  the  most 
productive  ecosystems  in  the  world 
(Goldman  and  Home  1983).  Estuarine 
environments  produce  an  abundance  of 
fish  as  a  result  of  plentiful  food  and 
shallow,  orotective  habitat  for  young. 

When  tne  entrapment  zone  is 
contained  within  Suisun  Bay.  young 
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delta  smelt  are  dispersed  widely 
throughout  a  large  sxpanse  of  shaliow- 
water  and  marsh  habitat.  Dispersion  in 
areas  downstream  from  the  State  and 
Federal  water  pumps  and  in-Delta 
agricultural  diversions  protects  young 
smelt  from  entrainment  and  distributes 
them  among  the  extensive,  protective, 
and  highly  productive  shoal  regions  of 
Suisun  Bay.  In  contrast,  when  located 
upstream,  the  entrapment  zone  becomes 
confined  in  the  deep  river  channels, 
which  are  smaller  in  total  surface  area, 
contain  fewer  shoal  areas,  have  swifter, 
more  turbulent  water  currents,  and  lack 
hi^  zooplankton  productivity. 

Erkkila  et  al.  (1950)  collected  young 
delta  smelt  near  Sherman  Island,  at  the 
confluence  of  the  Sacrantento  and  San 
Joaquin  Rivers,  in  July  and  August  of 
1948.  In  studies  by  the  California 
Department  of  Fish  and  Game, 
California  Department  of  Water 
Resources,  and  Bureau  of  Reclamation, 
larval  and  juvenile  delta  smeh  vi^ere 
collected  from  Roe  Isla?>d  in  Suisun  Bay 
ncMlh  to  the  confluence  of  the 
Sacramento  and  Feather  Rivers  and  east 
to  Medford  Island  on  the  San  Joaquin 
River  (Wang  1991).  These  studies  were 
conducted  during  the  months  of  April 
through  mid-July  in  1989  and  1990. 
Through  these  distribution  surveys, 
Wang  (1991)  was  able  to  document  the 
movement  of  Juvenile  delta  smelt  from 
the  Delta  to  Sufsun  Bay  in  late  June  and 
early  July.  In  1990.  young  delta  smelt 
were  taken  at  the  Tracy  Pumping  Plant 
at  the  end  of  February  (Wang  1991). 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  "(i)  the  specific 
areas  within  the  geographic  area 
occupied  by  the  species  •  •  •  on  which 
are  found  those  physical  or  biological 
features  (1)  essential  to  the  conservation 
of  the  spedes  and  (II)  which  may 
require  special  management 
considerations  or  protection:  aiKl  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed  •  •  *  upon  a  determination 
•  "  *  that  such  areas  are  essential  for 
the  conservation  of  the  species."  The 
term  "conservation,"  as  defined  in 
sectidn  3(3) ofthe  Act, means"*  •  • 
to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
an  endai^ered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary."  Therefore, 
areas  designated  as  criticai  habitat  must 
contain  thoae  i^ysical  or  biological 
features  essential  to  recover  a  species  to 
the  point  that  it  no  tonger  requires 
protectkm  under  the  Act  Hence,  critical 
halHtat  designation  afEords  spedes 
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additional  protection  above  ai»d  beytmd 
those  of  listing  in  thai  it  preserves 
options  for  the  species'  eventual 
recovery.  Section  3  further  states  that  in 
most  cases  the  entire  range  of  a  species 
should  not  be  encompas^  within 
critical  habitat.        \ 

Critical  habitat  designations  alert 
Federal  and  State  agencies,  other 
organizations,  and  the  public  about  the 
importance  of  an  area  in  the 
conservation  of  a  listed  species.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management  or 
protection.  Critical  habitat  receives 
protection  under  section  7  ofthe  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  Federal 
agencies.  Section  7  requires  that  Federal 
agencies  consult  on  actions  that  may 
affect  critical  habitat  to  ensure  that  their 
actions  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat. 
Section  7  also  requires  Federal  agencies 
to  confer  on  Federal  actions  that  are 
likely  to  result  in  adverse  modification 
or  destruction  of  proposed  critical 
habitat.  Aside  from  the  added  protection 
provided  under  section  7,  the  Act  does 
not  provide  other  direct  forms  of 
protection  to  lands  designated  as  critical 
habitat. 

In  addition  to  considering  biological 
information  in  designating  critical 
habitat,  the  Service  also  considers 
economic  and  other  relevant  impacts  of 
designating  critical  habitat.  The 
Secretary  may  exclude  areas  from 
critical  habitat  when  the  benefits  of 
such  exclusion  outweigh  the  benefits  of 
including  the  areas  within  criticai 
habitat,  provided  that  the  exclusion  will 
not  resuh  in  the  extinction  of  a  species. 

Primary  Constituent  Elements 

In  determining  which  areas  to 
designate  as  critical  habitat,  the  Service 
considers  those  physical  and  biological 
features  that  are  essential  to  a  species' 
conservation  (50  CFR  424.12).  The 
Service  is  required  to  list  the  known 
primary  constituent  elements  together 
with  a  description  of  any  critical  habitat 
that  is  proposed.  Such  physical  and 
biological  features  (i.e..  primary 
constituent  elements)  include,  but  are 
not  limited  to.  the  following: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior, 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
reouirements: 

(3)  Cover  or  shelter; 

(4)  Sites  for  Iweedii^,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  disp«98t;  and 

(5)  Generally,  habitaU  that  sn 
protected  from  disturbance  or  are 


representative  ofthe  historic 
geographical  and  ecological 
distributions  of  a  species. 

Following  are  the  primary  constituent 
elements  necessary  to  conserve  the  delta 
smelt.  These  elements  were  determined 
in  coordination  with  EPA  in  preparation 
of  its  proposed  water  quality  standards. 
EPA's  proposed  rule  to  promulgate 
Water  Quality  Standards  for  Surface 
Waters  of  the  Sacramento  River,  San 
Joaquin  River,  and  San  Francisco  Bay 
and  Delta  ofthe  State  of  California  is 
published  in  this  same  Federal  Register 
separate  part.  In  its  proposed  rule,  EPA 
has  requested  specific  comntenis  on 
several  issues,  including  the  possibility 
of  modifying  the  Sacramento  River 
Index  for  the  purposes  of  developing  the 
salinity  criteria,  alternative  approaches 
to  the  averaging  period  used  In  its 
proposed  salinity  criteria,  and 
evaluation  of  the  merits  of  the  use  of 
difference  forms  of  confidence  intervals 
with  the  proposed  criteria.  The  Fish  and 
Wildlife  Service  will  consider  these 
comments  also  in  developing  its  final 
rule. 

The  primary  constituent  elements  ere 
organized  by  habitat  conditions  required 
for  each  life  stage.  The  spedric 
geographic  areas  and  seasons  identified 
for  each  habitat  condition  specified 
below  represent  the  maximum  possible 
range  of  ea«ii  of  these  variables. 

Each  of  the  habitat  conditions 
specified  belOw  requires  as  its  basis 
placement  of  the  2  ppt  isohaline  at  or 
downstream  of  the  Sacramento- San 
Joaquin  River  confiuence  from  February 
through  June.  (An  isohaline  is  a  line  that 
can  be  drawn  to  connect  all  points  of 
equal  salinity.)  Furthermore,  the 
location  of  the  2  ppt  isohahne  must  vary 
according  to  water  years  because: 

(1)  Temporal  and  spatial  variability  of 
the  2  ppt  isohaline  will  be  the  most 
effective  deterrent  to  further  invasion  of 
new  introduced  species  and  continued 
competition  by  those  that  are  already 
established. 

(2)  Placement  ofthe  2  ppt  isohaline  in 
an  area  will  also  produce  the  high 
phytoplankton  and  zooplankton 
densities  that  characterize  mast  healthy 
estuarine  ecosystems,  and 

(3)  Variability  is  needed  to  simulate 
natural  processes  and  historical 
conditions. 

Table  1  lists  the  number  of  days 
(based  on  a  14-day  running  average)  that 
the  2  ppt  isohaline  mu.st  be  located  at 
Roe  Island,  Chipps  Island,  or  the 
Sacramento-San  Joaquin  River 
confluence  during  wet,  above  normal, 
below  normal,  dry.  and  critically  dry 
years  to  achieve  the  life-stage  habitat 
conditions  described  below.  These 
required  saKnity  criteria  are  based  on 
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historical  records  of  the  water  years 
between  October  1939  (subsequent  to 
the  operation  of  the  Federal  and  State 
water  projects)  and  September  1975 
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(prior  to  ^he  decline  of  the  delta  smelt) 
(Harry  S^raydarian.  EPA,  in  /;«..  1993; 
Bruce  H^rbold,  EPA.  pers.  comm., 
1993).  However,  because  no  critically 


Tabi^  1.— Required  Salinity  Criteria 

(Values  represent  ttie  numtjer  of  days  that  the  2  ppt  isohaline 


-OR  SuisuN  Bay  to  Reflect  Historical  Habitat  Conditions 


Year  type 


Wet 

Above  normal 
Below  normal 

Dry 

Critically  dry  .. 


The  Roe  Island  salinity  criteria  are 
meant  to  replicate  natural  spring  storm 
cycles  and  are  invoked  only  after 
uncontrolled  runoff  has  placed  the  2  ppt 
isohaline  seaward  of  Roe  Island. 
Therefore,  the  criteria  for  Roe  Island 
represent  the  maximum  number  of  days 
that  the  2  ppt  isohaline  must  be  located 
there. 

Spawning  Habitat— De\ia  smelt  adults 
seek  shallow,  tidally-influenced, 
freshwater  (i.e..  less  than  2  ppt  salinity) 
backwater  sloughs  and  edgewaters  for 
spawning.  To  ensure  egg  hatching  and 
larval  viability,  spawning  areas  also 
must  provide  suitable  water  quality  (i.e.. 
low  concentrations  of  pollutants)  and 
substrates  for  egg  attachment  (e.g.. 
submerged  tree  roots  and  branches  and 
emergent  vegetation).  Specific  areas  that 
have  been  identified  as  important  delta 
smelt  spawning  habitat  include  Barker. 
Lindsey.  Cache.  Prospect,  Georgiana, 
Beaver.  Hog.  and  Sycamore  Sloughs  and 
the  Sacramento  River  in  the  E)elta,  and 
tributaries  of  northern  Suisun  Bay.  The 
spawning  season  varies  from  year  to 
year  and  may  start  as  early  as  December 
and  extend  until  July. 

Larval  and  Juvenile  Transport — To 
ensure  that  delta  smelt  larvae  are 
transported  from  the  area  where  they  are 
hatched  to  shallow,  productive  rearing 
or  nursery  habitat,  the  Sacramento  and 
San  Joaquin  Rivers  and  their  tributary 
channels  must  be  protected  from 
physical  disturbance  (e.g.,  sand  and 
gravel  mining,  diking,  dredging,  and 
levee  or  bank  protection  and 
maintenance)  and  flow  disruption  (e.g.. 
water  diversions  that  resuh  in 
entrainment  and  in-channel  barriers  or 
tidal  gates).  Adequate  river  flow  is 
necessary  to  transport  larvae  to  rearing 
habitat  in  Suisun  Bay.  To  ensure  that 
suitable  rearing  habitat  is  available  in 
Suisun  Bay.  the  salinity  criteria 
described  above  in  Table  1  are  required. 
Reverse  flows  that  maintain  larvae 
upstream  in  deep-channel  regions  of 


dry  years  occurred  during  this  period, 
the  salinity  criteria  (required  number  of 
days)  for  these  years  are  based  on  an 
extrapolation  of  the  data. 


must  t>e  placed  at  three  locations  within  the  Sacramento-San  Joaquin  River 
Estuary] 


Roe  Island 
(km  64) 


133 

105 

78 

33 

0 


ipps  Island 
(ion  74] 


148 
144 
119 
116 
90 


Confluence 
[km  81] 


150 
150 
150 
150 
150 


low  proc  activity  and  expose  them  to 
entrainn  ent  interfere  with  these 
transporl  requirements.  Suitable  water 
quality  n  ust  be  provided  so  that 
maturatii  in  is  not  impaired  by  pollutant 
concentr  itions.  The  specific  geographic 
area  imp  )rtant  for  larval  transport  is 
confined  to  waters  contained  within  the 
legal  bou  ndary  of  the  Delta.  Suisun  Bay. 
and  Mon  [ezuma  Slough  and  its 
tributarit  s.  The  specific  season  when 
habitat  c  mditions  identified  above  are 
importar  t  for  successful  larval  transport 
varies  frc  m  year  to  year  depending  on 
when  pe  ik  spawning  occurs.  Therefore, 
habitat  c  mditions  suitable  for  transport 
of  larvae  and  juveniles  may  be  required 
as  early  i  s  February  1  and  as  late  as 
August  31. 

Rearin  i  Habitat — ^Maintenance  of  the 
2  ppt  iso  laline  (according  to  the  salinity 
criteria  d  escribed  in  Table  1)  and 
suitable  <  vater  quality  (low 
concentr  itions  of  pollutants)  within  the 
Estuary  i ;  necessary  to  provide  delta 
smelt  lar  /ae  and  juveniles  a  shallow, 
protectiv  3,  food-rich  environment  in 
which  to  mature  to  adulthood.  This 
placemei  it  of  the  2  ppt  isohaline  also 
serves  to  protect  larval,  juvenile,  and 
adult  del  ;a  smelt  from  entrainment  in 
the  State  and  Federal  water  projects. 
Howevei ,  additional  flows  above  those 
required  to  implement  the  February 
through  une  salinity  criteria  listed  in 
Table  1  r  lay  be  required  occasionally  to 
protect  li  rval  and  juvenile  delta  smelt 
from  beii  ig  entrained  in  the  State  and 
Federal  \  /ater  projects  during  the 
months  Of  July  and  August!  These 
addition!  il  flows  will  be  required  when 
the  previsus  year's  abundance  indices 
show  tha  the  adult  population  already 
is  at  low  evels  and  late  spawning 
conditio!  ts  have  led  to  distribution  of 
larval  an  ]  juvenile  delta  smelt  upstream 
of  the  CO  ifiuence  of  the  Sacramento  and 
San  Joaq  lin  Rivers  in  July  and  August. 
An  area  extending  eastward  from 
Carquinetz  Straits,  including  Suisun  Bay, 


Grizzly  Bay.  Honker  Bay.  Montezuma 
Slough  and  its  tributary  sloughs,  up  the 
Sacramento  River  to  its  confluence  with 
Three  Mile  Slough,  and  south  along  the 
San  Joaquin  River  including  Big  Break, 
defines  the  specific  geographic  area 
critical  to  the  maintenance  of  suitable 
rearing  habitat.  Three  Mile  Slough 
represents  the  approximate  location  of 
the  most  upstream  extent  of  tidal 
excursion  when  the  salinity  criteria 
described  in  Table  1  are  implemented.  • 
Protection  of  rearing  habitat  conditions 
may  be  required  from  the  beginning  of 
February  to  the  end  of  August. 

Adult  Migration — Adult  delta  smelt 
must  be  provided  unrestrained  access  to 
suitable  spawning  habitat  in  a  period 
that  may  extend  from  December  to  July. 
Therefore,  adequate  flow  and  suitable 
water  quality  must  be  maintained  to 
attract  migrating  adults  in  the 
Sacramento  and  San  Joaquin  River 
channels  and  their  associated 
tributaries,  including  Cache  and 
Montezuma  Sloughs  and  their 
tributaries.  These  areas  also  must  be 
protected  from  physical  disturbance  and 
flow  disruption  during  migratory 
periods. 

To  conserve  the  delta  smelt,  critical 
habitat  is  proposed  for  an  area 
encompassing  the  specific  habitat 
conditions  required  by  each  life  stage 
identified  above.  Accordingly,  critical 
habitat  is  proposed  for  the  following 
geographic  area:  Areas  of  all  water  and 
all  submerged  lands  below  ordinary 
high  water  and  the  entire  water  column 
bounded  by  and  contained  in  Suisun 
Bay  (including  the  contiguous  Grizzly 
and  Honker  Bays);  the  length  of 
Goodyear.  Suisun.  Cutoff.  First  Mallard 
(Spring  Branch),  and  Montezuma 
Sloughs;  and  the  existing  contiguous 
waters  contained  within  the  Delta.  The 
proposed  critical  habitat  is  contained 
within  Contra  Costa,  Sacramento,  San 
Joaquin.  Solano,  and  Yolo  Counties. 
California.  The  "Proposed  Regulations 
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Promulgation"  section  provides  a 
precise  metes  and  bounds  description  of 
the  revised  proposed  critical  habitat. 

Effects  of  Critical  Habitat  Designation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  the 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  destroy  or  adversely 
modify  critical  habitat.  This  Federal 
responsibility  is  in  addition  to  the 
requirement  in  the  same  section  of  the 
Act  that  Federal  agencies  ensure  their 
actions  do  not  jeopardize  the  continued 
existence  of  any  listed  species. 

Jeopardy  is  defined  at  50  CFR  402.02 
as  any  action  that  would  be  expected  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species.  Destruction  or  adverse 
modification  of  critical  habitat  is 
defined  at  50  CFR  404.02  as  a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  The  regulations  also 
clearly  state  that  such  alterations 
include,  but  are  not  limited  to. 
alterations  adversely  modifying  any  of 
those  physical  or  biological  features  that 
were  the  basis  for  determining  the 
habitat  to  be  critical.  The  requirement  to 
consider  potential  adverse  modification 
of  critical  habitat  is  an  incremental 
consideration  above  and  beyond  the 
review  necessary  to  evaluate  the 
likelihood  of  jeopardy  and  incidental 
take  in  section  7  consultations.  In 
section  7  consultations,  the  Service 
considers  the  potential  for  adverse 
modification  of  the  primary  constituent 
elements  Identified  in  the  critical 
habitat  designation. 

Section  4(b)(8)  of  the  Act  requires  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation.  The 
■Service  has  identified  the  following  list 
of  activities  that,  depending  on  the 
season  of  construction  and  scale  of  the 
project,  may  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
without  necessarily  jeopardizing  the 
continued  existence  of  the  deha  smelt: 

(1)  Sand  and  gravel  extraction  in  river 
channels  or  marshes; 

(2)  Diking  wetlands  for  conversion  to 
farmland  and  dredging  to  maintain 
these  dikes; 

(3)  Levee  maintenance  and  bank- 
protection  activities,  such  as  riprapping, 
removal  of  vegetation,  and  placement  of 
dredged  materials  on  levees  of  banks; 

(4)  Operation  of  the  Montezuma 
Slough  Control  Structure;  and 

(5)  Bridge  and  marina  construction. 


Construction  and  implementation  of 
each  of  these  actions  requires 
authorization  by  the  Army  Corps  of 
Engineers  pursuant  to  section  10  of  the 
Rivers  and  Harbors  Act  of  1899  and 
section  404  of  the  Clean  Water  Act. 
Based  on  the  Service's  review  of  all 
existing  or  proposed  projects  that  may 
affect  the  delta  smelt,  the  great  majority 
that  would  likely  result  in  destruction 
or  adverse  modification  of  critical 
habitat  also  would  be  likely  to 
jeopardize  the  continued  existence  of 
the  species.  The  Service  has  not 
identified  any  proposed  actions  that 
might  jeopardize  the  delta  smelt  without 
adversely  affecting  its  critical  habitat. 

Considerations  of  Economic  and  Other 
Factors 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
relevant  impacts  of  specifying  any 
particular  area  to  be  included  within  the 
critical  habitat  boundary.  The  Secretary 
may  exclude  any  area  from  critical 
habitat  should  it  be  determined  that  the 
benefits  of  such  exclusion  outweigh  the 
benefits  of  specifying  such  an  area  as 
part  of  the  critical  habitat  unless  it  is 
determined,  based  on  the  best  scientific 
and  commercial  data  available,  that  the 
failure  to  designate  such  an  area  as 
critical  habitat  will  result  in  the 
extinction  of  the  species  concerned. 

The  impacts  of  designating  critical 
habitat  are  in  addition  to  the  economic 
and  other  impacts  attributable  to  listing 
of  the  species.  Impacts  attributable  to 
listing  include  those  resulting  from  the 
taking  prohibitions  under  section  9  of 
the  Act  and  associated  regulations. 
"Take,"  as  defined  in  section  3(18)  of 
the  Act,  includes  harm  to  a  listed 
species.  "Harm"  means  an  act  that 
actually  kills  or  injures  wildUfe.  Such 
an  act  may  include  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  feeding, 
breeding,  or  sheltering  (50  CFR  17.3). 

Impacts  attributable  to  listing  also 
include  those  resulting  from  the 
responsibility  of  Federal  agencies  under 
section  7  to  ensiire  that  their  actions  are 
not  likely  to  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species.  An  action  could  be  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  through  the  destruction  or 
modification  of  its  habitat  regardless  of 
whether  that  habitat  has  been  formally 
designated  as  critical.  The  Act  provides 
significant  protection  to  species, 
including  protection  to  their  habitats,  as 
a  result  of  listing.  Therefore,  the  direct 
economic  and  other  impacts  resulting 
from  additional  habitat  protection 


through  critical  habitat  designation  may 
be  incrementally  small.  In  general,  the 
designation  of  critical  habitat 
supplements  the  substantive  protection 
resulting  from  listing. 

EPA  has  prepared  a  draft  Regulatory 
Impact  Analysis  on  its  proposed  water 
quality  standards.  EPA's  draft 
Regulatory  Impact  Analysis  includes  an 
economic  analysis  of  the  effects  of  the 
designation  of  critical  habitat  for  the 
delta  smelt.  This  economic  analysis 
concludes  that  economic  costs 
attributable  to  the  designation  of  critical 
habitat  for  the  delta  smelt  are  relatively 
small  and  due  primarily  to  the  effects 
designation  of  critical  habitat  would 
have  upon  the  five  types  of  actions 
listed  above  under  the  section  entitled 
"Effects  of  Critical  Habitat  Designation." 
An  underiying  assumption  of  the  draft 
economic  analysis  is  that  the  costs     ^ 
associated  with  implementing  EPA's 
proposed  water  quality  standards  for  the 
Bay/Delta  are  due  primarily  to  listing 
the  delta  smelt  as  threatened.  As  the 
Service  refines  its  economic  analysis,  it 
may  determine  that  this  assumption  is 
to  some  degree  inappropriate  and  that 
some  of  the  costs  associated  with 
implementing  the  water  quality 
standards  may  be  attributable  to  the 
designation  of  critical  habitat. 

The  costs  associated  with  sand  and 
gravel  operations  (approximately  two 
aggregate  operators  are  located  in  the 
Delta),  diking  or  dredging  for 
agricultural  activities,  and  marina  or 
bridge  construction  are  expected  to  be 
similar.  Project  proponents  or  operators 
would  incux  costs  associated  with 
wetlands  restoration,  using  a 
replacement  ratio  of  3  acres  restored  for 
1  acre  destroyed.  The  cost  to  restore  1 
acre  of  wetlands  ranges  between 
$10,000  and  $50,000.  However,  for  some 
tracts  of  land,  the  costs  associated  with 
restoring  wetlands  may  exceed  the  value 
derived  from  the  agricultural  activity,  in 
which  case  the  cost  attributable  to 
critical  habitat  would  be  the  loss  in 
agricultural  income.  The  costs 
attributable  to<a  designation  of  critical 
habitat  are  not  expected  to  substantially 
affect  levee  maintenance  operations 
because  Federal  regulatory  agencies 
currently  have  restrictions  that  generally 
avoid  adverse  effects  to  the  deha  smelt. 
However,  the  designation  of  critical 
habitat  may  result  in  leaving  the 
Montezuma  Slough  Control  Structure's 
gates  open  from  December  to  August 
rather  than  November  to  March. 

The  Service  will  preftare  a  final 
economic  analysis  prior  to  making  its 
final  determination  on  critical  habitat.  If 
that  analysis  substantially  diffen  from 
the  draft  summarized  here,  the  Service 
will  make  a  revised  economic  analysis 
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available  to  the  public  for  comment 

Erior  to  a  final  determination  on  critical 
abitat. 

Available  OMnervation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  subsequently  listed  and  its  critical 
habitat  is  designated,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service. 

Survival  and  recovery,  mentioned  in 
both  the  definition  of  adverse 
modification  and  jeopardy  (see  "Effects 
of  Critical  Habitat  Designation"  section), 
are  directly  related.  Survival  may  be 
viewed  as  a  linear  continuum  between 
recovery  and  extinction  of  the  species. 
The  closer  a  species  is  to  recovery,  the 
greater  the  certainty  of  the  species' 
continued  survival.  Thus,  the  terms 
survival  and  recovery  are  related  by  the 
degree  of  certainty  that  the  species  will 
persist  over  a  given  period  of  time. 
Survival  relates  to  viability.  Factors  that 
influence  a  species*  viability  in^j^Hj^ 
population  numbers,  distribution 


throughout  the  range,  stochasticity. 
expected  duration,  and  reproductive 
success.  Ai  species  may  be  considered 
recovered  when  there  is  a  high  degree 
of  certainty  for  the  species'  continued 
viability.  [ 

The  Acqs  definition  of  critical  habitat 
indicates  I  lat  the  purpose  of  critical 
habitat  is  I  o  contribute  to  a  species' 
conservatiDU.  which,  by  definition, 
means  rec  jvery.  Section  7  prohibitions 
against  thi !  destruction  or  adverse 
modificati  on  of  critical  habi\at  apply  to 
actions  th  it  would  impair  survival  and 
recovery  c  f  the  listed  species,  thus 
providing  a  regulatory  means  of 
ensuring  t  lat  Federal  actions  within 
critical  ha  )itat  are  considered  in 
relation  tq  the  goals  and 
recommendations  of  a  recovery  plan.  As 
a  result  of  the  link  between  critical 
habitat  an  1  recovery,  the  prohibition 
against  de  itruction  or  adverse 
modification  of  critical  habitat  should 
protect  the  critical  habitat's  ability  to 
contribut^  fully  to  a  species'  recovery. 
Thus,  the  adverse  modiHcation  standard 
may  be  re^hed  closerlo  the  recovery 
end  of  the!  survival  continuum,  whereas 
the  jeopardy  standard  traditionally  has 
been  appljed  nearer  to  the  extinction 
end  of  thei  continuum. 

Federaljactions  that  may  affect  the 
delta  smelt  or  its  critical  habitat,  should 
any  be  designated,  include  those 
authorized,  carried  out,  or  funded  by  the 
Army  Corbs  of  Engineers,  Bureau  of 
RedamatHm,  National  Marine  Fisheries 
Service,  and  EPA.  The  Army  Corps  of 
Engineers  funds  projects  and  issues 
permits  for  water  pumping  and 
diversion  Ifacilities,  levee  construction 
or  repair,  bank  protection  activities, 
deep-wat^  navigation  channel  dredging 
and  dredge  spoil  disposal  projects,  sand 
and  gravel  extraction,  marina  and  bridge 
construction,  diking  of  wetlands  for 
conversion  to  farmland,  and  tidal  gate  or 
barrier  installation.  The  Bureau  of 
Reclamatipn  and  California  Department 
of  Water  Resources  construct,  operate, 
and/or  manage  water  export  facilities. 
EPA  revienvs  State  water  quality 
standardsiand  promulgates  replacement 
standards,  pursuant  to  the  Clean  Water 
Act,  if  tho  State  standards  are  found  to 
be  inadequate.  In  1991,  EPA 
disapproUad  portions  of  the  California 
State  Wat^  Resources  Control  Board's 
Water  Quality  Control  Plan  for  Salinity 
for  the  SaA  Francisco  Bay/Sacramento- 
San  )oaqifn  Delta  Estuary.  Accordingly, 
EPA  has  Prepared  proposed 
replacemiaat  standards  for  those 
portions  qf  the  State's  salinity  standards 
that  were  disapproved.  Measures  to 
protect  the  federally  listed  winter-run 
Chinook  salmon,  for  which  (he  National 
Marine  Fisheries  Swvice  has 


jurisdiction  under  the  Act,  also  may 
affiect  the  delta  smelt  and  may  require 
consuhation  with  the  Service. 

Under  section  4  of  the  Act,  Listing  of 
the  deha  smelt  provided  a  requirement 
for  the  development  of  a  recovery  plan. 
The  Service  convened  the  Delta  Native 
Fishes  Recovery  T^m  to  prepare  a 
recovery  plan  for  declining  native  fishes 
in  the  Sacramento-San  Joaquin  Estuary. 
The  recovery  plan  will  develop  a 
framework  for  Federal,  State,  and 
private  entities  to  coordinate  activities 
and  cooperate  with  each  other  in 
conservation  efforts.  The  plan  will  set 
recovery  priorities^nd  estimate  the 
costs  of  various  tasks  necessary  to 
accomplish  recovery  goals.  Site-specific 
management  actions  necessary  to 
achieve  survival  and  recovery  of  the 
delta  smeh  and  other  fishes  native  to  the 
Estuary  ecosystem  also  will  be 
described  in  this  plan. 

Summary  of  Comments  and 
Recommendations 

During  the  4-month  comment  period 
following  publication  of  the  October  3, 
1991  (56  FR  50075).  proposed  rule  to 
list  the  delta  smelt  as  threatened  and 
designate  its  critical  habitat,  the  Service 
received  360  comments  (i.e..  letters  and 
oral  testimony)  firom  348  individuals. 
The  Service  received  several  letters 
supporting  designation  of  delta  smelt 
critical  habitat  as  proposed.  Many  local 
government  agencies,  water  districts, 
business  and  trade  associations,  and 
other  private  interests  submitted 
comments  regarding  the  presumed 
economic  ejects  of  the  proposed  critical 
habitat  designation  on  industries, 
planned  activities,  and  development  in 
specific  municipalities  or  geographic 
regions  of  California. 

On  March  16, 1993  (58  FR  14199).  the 
Service  published  a  notice  thai  the 
public  comment  period  on  the  proposed 
designation  of  critical  habitat  for  the 
delta  smelt  was  reopened  until  April  30. 
1993,  to  allow  the  Service  to  consider 
any  information  that  previously  had  not 
been  submitted.  In  response,  the  Service 
received  seven  letters:  two  in  support  of 
critical  habitat  designation  as  proposed, 
four  in  opposition,  and  a  letter  from 
EPA  requestii^  that  the  Service 
consider  the  biological  and  hydrological 
information  described  in  EPA's  draft 
proposed  rule  to  promulgate  Bay/Deita 
water  quality  standards. 

The  proposed  rule  to  designate 
critical  habitat  for  the  delta  smelt  has 
been  revised  to  reflect  the  best  sdentific 
information  currently  availi^e  and  to 
ensure  that  the  Senricv  coordinates  its 
final  actions  with  othMo-  iiMerested 
Federal  agencies.  For  this  reason,  the 
Service  will  address  all  comments 
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previously  received  on  the  economic 
impacts,  legal  requiretnents,  and 
interpretation  of  various  provisions  of 
the  Act  during  preparation  of  a  final 
rule.  Additionally,  comments  received 
during  the  60-day  comment  period 
following  publication  of  this  revised 
proposed  rule  will  be  used  in  preparing 
a  final  rule.  Only  comments  addressing 
the  issue  of  available  scientific 
information  used  to  revise  this  proposed 
rule  are  responded  to  in  this  document. 
In  its  final  determination  on  the 
designation  of  critical  habitat,  the 
Service  will  provide  a  thorough 
discussion  of  all  comments  received  in 
response  to  the  original  proposed  rule 
and  to  this  revised  proposed  rule. 

Comment:  EPA  requested  that  in  its 
designation  of  critical  habitat  the 
Service  consider  the  scientific 
information  described  in  EPA's  draft 
proposed  rule  to  promulgate  water 
quality  standards  for  the  Bay/Delta. 

Service  Fesponse:  The  Service  has 
substantially  revised  the  primary 
constituent  elements  in  this  proposed 
rule  to  reflect  more  closely  the  historical 
placement  of  low  salinity  estuarine 
habitat  in  Suisun  Bay.  As  part  of  the 
background  for  formulation  of  its 
proposed  water  quality  standards.  EPA 
analyzed  the  number  of  days  that  low 
salinity  (2  ppt)  water  historically  was 
located  at  the  confiuence  of  the 
Sacramento  and  San  Joaquin  Rivers, 
Chipps  Island,  and  Roe  Island  in  Suisun 
Bay.  The  Service  has  revised  the 
primary  constituent  elements  to  include 
those  features  that  provide  temporal  and 
spatial  variability  of  low  salinity  waters 
that  will  deter  further  invasion  of  exotic 
species,  produce  high  zooplankton 
densities  for  food,  and  simulate  natural 
processes  and  historical  conditions.  The 
"Primary  Constituent  Elements"  section 
of  this  revised  proposed  rule  describes 
in  detail  the  months  that  each  delta 
smelt  life  stage  requires  protective 
habitat  conditions.  This  revised 
proposal  refines  the  primary  constituent 
elements  to  more  accurately  replicate 
historical  conditions  that  are  needed  to 
recover  the  delta  smelt. 

Comment:  One  commenter  stated  that 
the  Service  does  not  have  enough 
scientific  data  to  substantiate  the 
conclusions  that  the  location  of  low 
salinity  habitat  in  Suisun  Bay  is 
impKjrtant  to  the  recovery  of  the  delta 
smelt,  that  delta  smelt  are  associated 
with  the  saltwater- freshwater  mixing 
zone,  or  that  water  exports  could 
adversely  affect  delta  smelt  critical 
habitat  as  currently  proposed. 

Service  Response:  Section  4(b)(B)(2) 
of  the  Act  requires  that  critical  habitat 
designations  be  based  on  the  best 
scientific  data  available.  As  discussed  in 


the  "Habitat  Requirements"  and 
''Primary  Constituent  Elements" 
sections  of  this  rule,  the  best  available 
scientific  evidence  shows  that  when  the 
entrapment  zone  is  located  in  a  broad 
geographic  area  with  extensive  shallow- 
water  habitat  within  the  euphotic  zone, 
high  densities  of  phytoplankton  and 
zooplankton  are  produced  (Arthur  and 
Ball  1978, 197^.  1980)  and  larval  and 
juvenile  fish,  including  deha  smelt, 
grow  rapidly  (Moyle  ef  ol.  1992, 
Sweetnam  and  Stevens  1993).  When  the 
entrapment  zone  is  contained  within 
Suisun  Bay,  young  delta  smell  are 
dispersed  widely  throughout  a  large 
expanse  of  shallow-water  and  marsh 
habitat  (Harry  Seraydarian,  EPA.  in  litt., 
1993).  Dispersion  in  areas  downstream 
from  the  State  and  Federal  water  pumps 
and  in-Delta  agricultural  diversions 
protects  young  smelt  from  entrainment 
(diverted  into  man-made  structures  or 
impinged  on  screens)  and  distributes 
them  among  the  extensive,  protective, 
and  highly  productive  shoal  regions  of 
Suisun  Bay.  In  contrast,  high  exports 
cause  the  entrapment  zone  to  be  pulled 
upstream  into  the  deep  river  channels 
(Moyle  et  ol.  1992).  The  large  river 
channels  are  smaller  in  total  surface 
area,  contain  fewer  shoal  areas,  have 
swifter,  more  turbulent  wafer  currents, 
and  lack  high  zooplankton  densities. 

Because  the  Service  seeks  to 
coordinate  its  final  actions  with  other 
interested  Federal  agencies  and  because 
the  Service  also  has  received  new 
distributional  information  since  the 
October  3,  1991,  proposal  to  designate 
critical  habitat  for  the  delta  smelt,  the 
Service  hereby  revises  the  proposal  to 
designate  critical-habitat.  This  proposed 
rule  revision  is  based  on  materials 
received  during  the  public  comment 
period  and  information  received  during 
numerous  meetings  and  discussions 
with  State  and  Federal  agency 
biologists,  ichthyologists,  engineers,  and 
hydrologists.  This  new  proposal 
supersedes  the  October  3,  1991, 
proposal. 

Public  Comments  Solicited 

The  Ser\'ice  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  are  particularly  sought 
concerning: 

(1)  The  reasons  why  any  habitat 
(either  existing  or  additional  areas) 
should  or  should  not  be  determined  to 


be  critical  habitat  as  provided  by  section 
4  of  the  Act; 

(2)  Current  or  planned  activities  and 
their  possible  impacts  on  proposed 
critical  habitat  areas; 

(3)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat; 

(4)  Economic  values  associated  with 
benefits  of  designating  critical  habitat 
for  the  delta  smelt;  and 

(5)  The  methodology  the  Service 
might  use,  under  section  4(b)(2)  of  the 
Act.  in  determining  whether  the  benefits 
of  excluding  an  area  from  critical  habitat 
outweigh  the  benefits  of  specifying  the 
area  as  critical  habitat.  Because  the 
primary  constituent  elements  used  in 
determining  which  areas  to  propose  as 
critical  habitat  for  the  delta  smelt  were 
determined  in  coordination  with  EPA  in 
preparation  of  its  proposed  water 
quality  standards,  the  Service  also 
encourages  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  to  provide  comments  or 
suggestions  to  EPA  on  its  proposed  rule 
to  promulgate  Water  Quality  Standards 
for  Surface  Waters  of  the  Sacramento 
River,  San  Joaquin  River,  and  San 
Francisco  Bay  and  Delta  of  the  Stale  of 
Cahfomia.  The  Fish  and  Wildlife 
Service  will  consider  these  comments 
also  in  developing  its  final  rule.  EPA's 
proposed  rule  is  published  in  this  same 
Federal  Register  separate  part. 

The  Endangered  species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  musi  be  received 
within  45  days  of  the  date  of  publication 
of  this  revised  pro(>osal  in  the  Federal 
Register.  Such  requests  must  be  made  in 
writing  and  should  be  sent  to  the  Acting 
Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

As  stated  previously,  all  comments 
that  have  been  received  during  the 
preceding  public  comment  periods  on 
the  economic  impacts,  legal 
requirements,  and  biological  or 
ecological  requirements  or  effects  of 
critical  habitat  designation  will  be 
considered  during  preparation  of  a  final 
rule.  Additionally,  comments  received 
during  the  BO-day  comment  period 
following  publication  of  this  revised 
proposed  rule  will  be  used  in  preparing 
a  final  rule.  The  final  decision  on  the 
designation  of  critical  habitat  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service  and  will  include  any 
exclusion  determinations. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement,  as 


defined  under  the  authority  of  the 
National  Environmental  Poliqr  Act  of 
1%9.  need  not  be  pffepered  in 
connection  witii  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  the  Sendee's  reasons 
for  this  determinatitm  was  published  in 
the  Federal  legister  on  October  25, 
1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12MC 

This  proposed  rule  has  been  reviewed 
under  Execxitive  Order  12866.  The 
Department  of  the  Interior  has 
determined  that  the  proposed  rule  will 
not  have  a  significant  economic  efiisct 
on  a  substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  and  private 
activities  within  critical  habitat  areas, 
significant  economic  impacts  will  not 
result  from  the  critical  habitat 
designation.  Also,  no  direct  costs, 
enforcement  costs,  information 
collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

Takings  Implications  Assessment 

The  Service  has  analyzed  the 
potential  takings  implications  of 
designating  critical  habitat  for  the  delta 
smelt  in  a  Takings  Implications 
Assessment  prepared  pursuant  to 
requirements  of  Executive  Order  12630, 
"Governmental  Actions  and  biterfsrence 
with  Constitutionally  Protected  Property 
Rights."  The  Takings  Implications 
Assessment  concludes  that  the 
designation  does  not  pose  significant 
takings  implications. 
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Propoeed  Regolations  PromalgatioB 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17.  subdiapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Aalkarity:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L  9»- 
625, 100  Stat  3500,  unless  otherwise  noted. 

117.11    [Amendedl 

2.  Amend  §  17.11(h),  in  the  entry  in 
the  table  under  FISHES  for  "Smelt, 
delta,"  in  the  column  under  "Critical 
habitat"  by  revising  "NA"  to  read 
"17.95(e)." 

3.  Amend  §  17.95(e)  by  adding  critical 
habitat  of  the  delta  smeh  in  the  same 
alphabetical  order  as  the  species  occurs 
in  §  17.11(h). 

fl7J6   CrWeai  habRat-flsh  and  wildlife, 
(e)*  •  • 


Delta  Smalt  {Hypomesus  transpacificus) 

California:  Areas  of  all  water  and  all 
submerged  lands  below  ordinary  high  water 
and  the  entire  water  column  bounded  by  and 
contained  in  Suisun  Bay  (including  the 
contiguous  Grizzly  and  Honker  Bays):  the 
length  of  Montezuma  Slough;  and  the 
existing  contiguous  waters  contained  within 
the  Delta,  as  defined  by  section  12^20,  of  the 
SUte  of  California's  Water  Code  of  1969  (a 
complex  of  bays,  dead-end  sloughs,  channels 
typically  less  than  4  meters  deep, 
marshlands,  etc)  as  follows: 

Bounded  by  a  line  beginning  at  the 
Carquinez  Bridge  which  crosses  the 
Carquinez  Strait,  thence  northeasterly  along 
the  western  and  northern  shoreline  of  Suisun 
Bay,  including  Goodyear,  Suisun,  Cutoff, 
First  Mallard  (Spring  Branch],  and 
Montezuma  Sloughs;  thence  upstream  to  the 
intersection  of  Montezuma  Slough  with  the 
western  boundary  of  the  Delta  as  delineated 
in  section  12220  of  the  State  of  California's 
Water  Code  of  1969;  thence  following  the 
boundary  and  including  all  contiguous  water 
bodies  contained  within  tl>e  statutory 
definition  of  the  Delta,  to  its  intersection 
with  the  San  Joaquin  River  at  its  confluence 
with  Suisun  Bay;  tlwDce  westerly  along  the 
south  shore  of  Suisun  Bay  to  the  Carquinez 
Bridge. 
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Primary  Constituent  Elements:  Physical 
habitat,  water,  river  flow,  and  salinity 
concentrations  required  to  maintain  delta 
smelt  habitat  for  spawning,  larval  and 
juvenile  transport,  rearing,  and  adult 
migration. 

Dated:  December  10, 1993. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
jFR  Doc.  94-90  Filed  1-5-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  101&-AC26 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Threatened  Status  for  the  Sacramento 
Splittail 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  threatened 
status  for  the  Sacramento  splittail 
{Pogonichthys  macrolepidotus) 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  Sacramento 
splittail  occur  in  Suisun  Bay  and  the 
San  Francisco  Bay-Sacramento-San 
Joaquin  River  Estuary  in  California.  The 
Sacramento  splittail  has  declined  by  62 
percent  over  the  last  15  years.  This 
species  is  primarily  threatened  by  large 
freshwater  exports  from  Sacramento  and 
San  Joaquin  River  diversions,  prolonged 
drought.  loss  of  shallow-water  habitat, 
introduced  aquatic  species,  and 
agricuhural  and  industrial  chemicals. 
This  proposal,  if  made  final,  would 
implement  the  protection  and  recovery 
provisions  afforded  by  the  Act  for 
Sacramento  splittail.  The  Service  seeks 
all  available  data  and  comments  from 
the  public  regarding  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  7. 
1994.  Public  hearing  requests  must  be 
received  by  February  22,  1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be 
submitted  to  the  Acting  Field 
Supervisor,  Sacramento  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way.  E-1803.  Sacramento. 
California  95825-1846.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Pierce.  Acting  Field  Sup>ervisor, 


Sacram  snto  Field  Office  (see  ADDRESSES 
section  at  916/978-4866. 

SUPPLE  lENTARY  INFORMATION: 
Backgi )und 

As  u  ed  in  this  rule,  the  term  "Delta" 
refers  t » all  tidal  waters  contained 
within  he  legal  definition  of  the  San 
Francii  zo  Bay-Sacramento-San  Joaquin 
River  C  elta.  as  delineated  by  section 
12220  I  if  the  State  of  California's  Water 
Codeo  1969.  Generally,  the  Delta  is 
contain  ed  within  a  triangular  area  that 
extendi  south  from  the  city  of 
Sacram  jnto  to  the  confiuence  of  the 
Stanisl  us  and  San  Joaquin  Rivers  on 
the  sou  heast  corner  and  Chipps  Island 
in  Suis  in  [Jay  at  the  southwest  comer. 
The  ter  n  '"Estuary."  as  used  in  this  rule, 
refers  1 1  tidal  waters  contained  in  the 
Sacram  jnto  River  and  San  Joaquin 
Rivers,  the  t)elta.  and  the  San  Pablo  and 
San  Fr{  ncisco  Bays. 

Sacn  mento  splittail  were  first 
describ  jd  in  1854  by  W.O.  Ay  res  as 
Leucisc  lis  macrolepidotus  and  by  S.F. 
Baird  a  id  C.  Cirard  as  Pogonichthys 
inaeqih  >bus.  Although  Ayres'  species 
descrip  ion  is  accepted,  the  species  was 
assigne  I  to  the  genus  Pogonichthys  in 
recogni  ion  of  the  distinctive 
charact  eristics  exhibited  by  the  two 
splittai  species  P.  ciscoides  and  P. 
mocroli  pidotus  (Hopkirk  1973).  P. 
ciscoidi  's.  endemic  to  Clear  Lake.  Lake 
County  California,  has  been  extinct 
since  t!  e  early  1970s.  The  Sacramento 
splittai  (hereafter  splittail)  represents 
the  onl    extant  species  in  its  genus. 

The  s  ilittail  is  a  large  cyprinid  that 
can  exc  sed  40  centimeters  (16  inches)  in 
length  (  ^oyle  1976).  Adults  are 
characti  irized  by  an  elongated  body, 
distinct  nuchal  hump,  and  small,  blunt 
head,  u  lually  with  barbels  at  the  comers 
of  the  s  ightly  subterminal  mouth.  The 
enlarget  I  dorsal  lobe  of  the  caudal  fin 
distingi  ishes  the  splittail  from  other 
minnov  s  in  the  Central  Valley  of 
Caiiforr  ia.  Splittail  are  dull,  silvery-gold 
on  the  s  ides  and  olive-gray  dorsally. 
During  spawning  season,  the  pectoral, 
pelvic. ;  ind  caudal  fins  are  tinged  with 
an  oran  [e-red  color.  Males  develop 
small  V,  lite  nuptial  tubercles  on  the 
head. 

Splitt  lil  are  endemic  to  California's 
Central  ^/aliey,  where  they  were  once 
widely  listributed  (Moyle  1976). 
Historic  ally,  splittail  were  found  as  far 
north  a<  Redding  on  the  Sacramento 
River,  a ;  far  south  as  the  present-day 
site  of  F  riant  Dam  on  the  San  Joaquin 
River,  a  jd  as  far  upstream  as  the  current 
OrovilU  Dam  site  on  the  Feather  River 
and  Fol  om  Dam  site  on  the  American 
River  (F  utter  1908).  Recreational  anglers 
in  Sacra  mento  reported  catches  of  50  or 


more  splittail  pe'r  day  prior  to  damming 
of  these  rivers  (Caywood  1974).  The 
species  was  used  as  part  of  the  Central 
Valley  Native  American  diet  (Caywood 
1974). 

In  recent  times,  dams  and  diversions 
have  increasingly  prevented  upstream 
access  to  large  rivers,  and  the  species  is 
now  restricted  to  a  small  portion  of  its 
former  range  (Moyle  and  Yoshiyama 
1992).  Splittail  enter  the  lower  reaches 
of  the  Feather  (Jones  and  Stokes  1993) 
and  American  Rivers  (Charles  Hanson, 
State  Water  Contractors  Association,  in 
litt.,  1993)  on  occasion;  however,  the 
species  now  largely  is  confined  to  the 
Delta.  Suisun  Bay,  Suisun  Marsh,  and 
Napa  Marsh. 

Splittail  are  relatively  long-lived, 
frequently  reaching  5  to  7  years  of  age. 
Females  are  highly  fecund  and  produce 
over  100.000  eggs  each  year. 
Populations  fluctuate  annually 
depending  on  spawning  success,  n-hich 
is  highly  correlated  with  fresh watjr 
outfiow  and  the  availability  of  shallow- 
water  habitat  with  submerged  vegetation 
(Daniels  and  Moyle  1983).  Fish  usually 
reach  sexual  maturity  by  the  end  of  their 
second  year.  Some  variability  in  the 
period  of  reproduction  exists  because 
older  individuals  reproduce  first, 
followed  by  younger  individuals 
(Caywood  1974).  The  onset  of  spawning 
is  associated  with  rising  temperature, 
and  peak  spawning  occurs  from  the 
months  of  March  through  May,  although 
records  of  spawning  exist  for  late 
January  to  early  July  (Wang  1986). 
Spawning  occurs  over  Hooded 
vegetation  in  tidal  freshwater  and 
euryhaline  habitats  of  estuarine  marshes 
and  sloughs  and  slow-moving  reaches  of 
large  rivers.  Larvae  remain  in  shallow, 
weedy  areas  close  to  spawning  sites  and 
move  into  deeper  water  as  they  mature 
(Wang  1986). 

Splittail  are  benthic  foragers  that  feed 
on  opossum  shrimp  [Neomysis 
mercedis).  although  detrital  material 
makes  up  a  large  percentage  of  their 
stomach  content  (Daniels  and  Moyle 
1983).  Earthworms,  clams,  insect  lar\'ae. 
and  other  invertebrates  also  are  found  in 
the  diet.  Predators  include  striped  bass 
and  other  piscivores. 

Although  primarily  a  freshwater 
species,  the  splittail  can  tolerate 
salinities  as  high  as  10  to  18  parts  per 
thousand  (ppt)  (Moyle  1976.  Moyle  and 
Yoshiyama  1992).  In  recent  years,  this 
fish  has  been  found  most  often  in  slow- 
moving  sections  of  rivers  and  sloughs 
and  dead-end  sloughs  (Moyle  ef  al. 
1982.  Daniels  and  Moyle  1983).  Reports 
from  the  1950s,  however,  mention 
Sacramento  River  spawning  migrations 
and  catches  of  splittail  during  fast  tides 
in  Suisun  Bay  (Ca>^'ood  1974).  Because 


Federal  Register  /  VoL  59.  No.  4  /  Thursday.  January  6.  1994  /  Proposed  Rules 


863 


they  require  flooded  vegetation  for 
spawning  and  rearing,  splittail  are 
frequently  found  in  areas  subject  to 
flooding,  such  as  the  major  flood  basins 
distributed  throughout  the  Sacramento 
and  San  Joaquin  Valleys.  California 
Department  of  Fish  and  Game  (CDFG) 
survey  data  from  the  last  15  years 
indicate  that  the  highest  catches 
occurred  in  shallow  areas  of  Suisun  and 
Grizzly  Bays. 

The  decline  in  spfittail  abundance  has 
taken  place  during  increased  hurnan- 
induced  changes  to  seasonal  estuary 
hydrology  and  freshwater  exports  and 
the  accompanying  changes  in  the 
temporal,  spatial,  and  relative  ratios  of 
water  diversions.  These  deleterious 
hydrological  effects,  coupled  with 
severe  drought  years,  introduced  aquatic 
species,  and  loss  of  shallow-water 
habitat  to  reclamation,  seem  to  have 
reduced  the  species'  capacity  to  recover 
frtjm  n.i'.ural  seasonal  fluctuations  in 
hydrology  for  which  it  was  adapted. 

Analyses  of  survey  data  collected 
since  1967  (Meng  1993)  by  Service, 
CDFG,  and  University  of  California, 
Davis,  biologists  from  several  different 
studies  indicate  the  following: 

(1)  On  average,  splittail  have  declined 
in  abundance  by  62  percent  since  1984. 
Percent  decline  varied  among  studies, 
dependent  upon  location  of  sampling 
effort.  The  greatest  declines  (over  80 
percent)  were  found  from  studies  that 
sampled  the  shallow  Suisun  Bay  area, 
the  center  of  the  species'  range.  A  study 
that  began  in  1980  at  the  lower  Estuary, 
the  outermost  edge  of  splittail  range, 
found  the  lowest  percent  decline  (34 
percent).  The  number  of  splittai!  young 
taken  at  State  and  Federal  pumping 
facilities  (per  acre-foot  of  water 
pumped)  has  declined  64  percent  since 
1984; 

(2)  Successful  reproduction  in 
splittail  is  highly  correlated  with  wet 
years,  but  within  these  wet  years, 
young-of-the-year  taken  per  unit  effort 
has  declined  steadily  from  a  high  of  12.3 
in  1978  toO.3  in  1993; 

(3)  A  strong  relationship  exists 
between  young-of-the-year  abundance 
and  outflow  (i.e.,  river  outflow  into  San 
Francisco  Bay  after  water  exports  are 
removed).  As  outflow  increases,  annual 
abundance  of  .splittail  young  increases. 
Changes  in  outflow  explain  73  percent 
of  the  changes  seen  in  splittail  young 
abundance; 

(4)  When  young-of-the-year 
abundance  is  predicted  using 
unimpaired  outflow  (i.e.,  river  outflow 
without  water  exports  removed), 
abundance  is  higher  than  expected  in 
dry  years,  indicating  that  water  exports 
affect  young-of-the-year  abundance  in 
dry  years.  In  dry  years  when  river 


outflow  is  reduced,  high  proportions  of 
outflow  are  diverted,  resulting  in  lower 
than  expected  splittail  young  numbers; 

(5)  Lower  than  expected  numbers  of 
splittail  young  persisted  throughout  the 
recent  6-year  drought  in  California.  This 
prolonged  period  of  poor  reproductive 
success  may  affect  the  stock's  ability  to 
recover; 

(B)  Splittail  are  most  abundant  in 
shallow  areas  of  Suisun  and  Grizzly 
Bays  and  are  vulnerable  to  increased 
salinities.  Salinities  increase  when,  as  a 
result  of  water  exports  and  drought 
conditions,  the  entrapment  zone 
(mixing  zone  al  the  freshwater-sahwater 
interface)  is  moved  upstream. 
Concentration  of  splittail  in  shallow 
areas  suggests  that  they  are  particularly 
vulnerable  to  reclamation  activities, 
such  as  dredging  and  the  diking  and 
filling  of  wetlands;  and 

(7)  Splittail  distribution  has  shifted 
upstream  into  the  lower  Sacramento 
River  and  South  Delta  since  1983. 
Ninety-one  percent  of  the  splittail 
captured  in  San  Pablo  and  lower  Suisun 
Bays  from  1967  to  1993  were  taken 
before  1983,  and  77  percent  of  the 
splittail  captured  in  the  lower 
Sacramento  River  and  South  Delta  were 
taken  after  1983.  Because  State  and 
Federal  water  project  pumps  are  located 
near  the  lower  Sacramento  River  and 
South  Delta,  this  upstream  shift  in 
splittail  distribution  increases  splittail 
mortality  at  the  pumps.  In  1993,  the 
number  of  splittail  young  taken  at  the 
Federal  pumping  facility  was  four  times 
higher  than  in  previous  years. 

A  variety  of  factors  affects  the 
estuarine  ecxjsystems  and  has  led  to  the 
dectiiie  of  Sacramento  splittail. 
Principal  among  these  factors  specific  to 
the  Estuary  are  the  aUered  hydraulics 
and  reduced  outflow  of  the  Delta  caused 
by  expKJrt  of  freshwater  from  the 
Sacramento  and  San  Joaquin  Riveis 
through  State  and  Federal  water 
diversion  projects.  Additional  threats  to 
this  species  include: 

(1)  Loss  at  pumping  plants  and  in- 
Delta  diversion  sites, 

(2)  Loss  of  spawning  and  nursery 
habitat  as  a  consequence  of  draining  and 
diking  for  agriculture. 

(3)  Reduction  in  the  availability  of 
highly  productive  brackish-water 
habitat. 

(4)  Urban  and  agricultural  pollution. 

(5)  Introduction  of  exotic  spedes,  and 

(6)  Exacerbation  of  the  efl'ects  of  these 
factors  as  a  result  of  6  years  of  drought. 

The  causes  of  splittail  decline  in  (he 
Estuary  are  multiple  and  synergistically 
threaten  this  species.  The  individual 
threats  include: 


(1)  Reduced  river  outflows,  primarily 
in  the  Sacramento  and  San  Joaquin 
Rivers  and  their  tributaries; 

(2)  Loss  of  shallow-water  habitat; 

(3)  Mortality  cau.sed  by  diversion  into 
State  and  Federal  water  projects  and 
privately-operated  agricuhural  in-Delta 
water  diversions; 

(4)  Human  and  natural  perturbations 
of  the  food  web; 

(5)  Presence  of  toxic  substant;es  in  the 
aquatic  habitat  (e.g.,  agricuhural  and 
industrial  chemicals  and  heavy  metals); 
and 

(6)  introduction  of  non-native  species. 
Previous  Service  Action 

The  Ser\'ice  included  the  Sacramento 
splittail  as  a  category  2  candidate 
species  for  possible  future  listing  as 
endangered  or  threatened  in  the  January 
6, 1989  (54  FR  554).  Animal  Notice  of 
Review.  Category  2  includes  species  for 
which  information  contained  in  Service 
files  indicates  that  proposing  to  list' is 
possibly  appropriate  but  additional  data 
is  needed  to  support  a  listing  proposal. 

On  November  5,  1992,  the  Service 
received  a  petition  from  Mr.  Gregory  A. 
Thomas  of  the  Natural  Heritage  Institute 
to  add  the  splittail  to  the  List  of 
Endangered  and  Threatened  Wildlife 
and  to  designate  critical  habitat  for  this 
spedes  in  the  Sacramento  and  San 
Joaquin  Rivers  and  those  estuaries,  in 
his  letter.  Mr.  Thomas  identified  the 
following  eight  organizations  as  co- 
petitioners:  American  Fisheries  Sodety, 
Bay  Institute  of  San  Frandsco.  Natural 
Heritage  Institute.  Planning  and 
Conservation  League,  Save  San 
Francisco  Bay  Association.  Friends  of 
the  River.  San  Francisco  Baykeeper.  and 
the  Sierra  Club.  On  June  24, 1993,  the 
Service  i.ssued  a  90-day  finding,  notice 
of  which  was  published  in  the  Federal 
Register  on  July  6, 1993  (58  FR  36184), 
that  the  petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted.  The 
Service  initiated  a  status  review  and 
analyzed  available  data  on  this  species 
(Meng  1993).  Additional  sources  of 
information  describing  the  human 
factors  and  projects  that  may  affect  this 
spedes  include  expert  testimonies 
presented  to  the  California  State  Water 
Resources  Control  Board's  1987  Water 
Quality.^ater  Rights  Proceeding  on  the 
San  Francisco  Bay  and  Sacrament o-San 
Joaquin  River  Delta  and  1992  Water 
Ri^ts  Phase  of  the  Bay-Delta  Estuary 
Proceedings.  This  proposal  constitutes 
the  final  finding  on  the  petition  to  list 
the  Sacramento  splittail. 
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Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  because  of  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Sacramento  splittail  [Pogonichthys 
macrolepidotus)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  Sacramento  splittail  was  once 
widely  distributed  in  the  Central  Valley 
of  California  from  Redding  to  the 
modem-day  site  of  Friant  Dam  near  the 
City  of  Fresno.  It  is  now  restricted  to 
western,  northern,  and  southern 
portions  of  the  Delta  due  to  dams, 
diversions,  dredging,  and  the  diking  and 
filling  of  historic  flood  basins.  Within 
the  species'  constricted  range,  splittail 
have  declined  by  52  percent  since  1984. 
However,  the  overall  percentage  decline 
over  its  historical  range  is  much  greater. 
Populations  have  fluctuated  somewhat 
in  the  past,  with  most  recruitment 
taking  place  in  wet  years.  In  wet  years 
since  1976,  however,  splittail 
recruitment  has  declined  consistently 
with  catches  per  unit  effort  of  12.3,  ff.l. 
2.0,  1.3.  and  0.3  for  1978, 1982, 1983, 
1986,  and  1993.  respectively.  Splittail 
declines  are  highest  (82  percent)  in  the 
shallow-water  Suisun  Bay  area,  which  is 
the  center  of  its  distribution.  This  may 
reflect  the  loss  of  productive  brackish- 
water  habitat  in  Suisun  and  Grizzly 
Bays  due  to  increased  salinities  caused 
by  low  outflows. 

Currently,  Delta  water  diversions  and 
exports  total  to  about  9  million  acre-feet 
per  year.  Federal  and  State  projects 
presently  export  about  6  million  acre- 
feet  per  year  when  sufficient  water  is 
available,  and  in-Deita  agricultural  uses 
result  in  diversion  of  about  3  million 
additional  acre-feet  per  year.  Plans 
currently  being  prepared  could 
potentially  induce  increased  exports 
and  diversions  in  the  future.  The 
Service  knows  of  22  major  Central 
Valley  Project,  State  Water  Project,  or 
private  organization  proposals  that 
would  result  in  increased  water  exports 
from  the  Delta,  reduced  water  inflow  to 
the  Delta,  changes  in  the  timing  and 
volume  of  Delta  inflow,  or  increases  in 
heavy  metal  contamination  of  the  E)elta. 
These  proposed  projects  or  actions 
include  but  are  not  limited  to  Central 
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Valley  I  roject  Operations  Criteria  and 
Plan  (in  ;luding  Friant  Contract 
Renewa  s),  Los  Banos  Grandes 
Reservoir.  Los  Vaqueros  Reservoir. 
South  Delta  Water  Management 
Progran  .  South  Delta  Water  Barriers 
Project.  North  Delta  Water  Management 
Project.  West  Delta  Water  Management 
Project, Coastal  Aqueduct  proposal. 
Delta  W  ^tlands  Corporation  Water 
Storage  'roject.  Folsom  Dam 
Reopera  tion.  Oroville  Dam  Reoperation. 
Auburn  Dam.  Central  Valley  Project 
contract  renewals,  the  Central  Valley 
Project  i  ind  State  Water  Project  wheeling 
purchas  s  agreement,  reactivation  of  the 
San  Lui  >  Drain.  Stanislaus-Calaveras 
River  Bi  sin  Water  Use  Program,  Suisun 
Marsh  F  roject  Phase  Three  and  Four. 
Kern  W  iter  Bank.  Arvin  Edison  water 
storage  ind  exchange  proposal.  Federal 
Water  P-oject  change  in  diversion  point, 
and  Stai  e  Water  Project  Pump  additions. 
These  p  -ojects  would  modify  or  destroy 
the  habi  tat  of  this  species. 

Becai  se  the  Federal  pumping  plant 
has  beei  i  operated  at  capacity  for  many 
years  ex  cept  for  a  few  drought  years, 
increase  d  exports  at  this  plant  appear 
unlikel] .  However,  the  State  Water 
Project  tumping  plant  and  the  capacity 
of  the  S  ate  Aqueduct  have  considerable 
unused  capacity.  The  California 
Departn  ent  of  Water  Resources  (1992) 
reporte<  the  past  and  projected  State 
Water  P  'oject  deliveries  from  Delta 
sources  during  the  years  of  1962  to 
2035.  Ir  the  1980s,  deliveries  ranged 
from  1.;  million  acre-feet  to  2.8  million 
acre-fee  .  By  2010,  deliveries  of  up  to 
4.2  mill  on  acre-feet  are  planned. 

Since  1983.  the  proportion  of  water 
exporter   from  the  Delta  during  October 
through  March  has  been  higher  than  in 
earlier  >jears  (Moyle  et  al.  1992).  The 
timing  af  these  proportionally  higher 
exports  lave  coincided  with  the 
spawnir  g  season  of  the  splittail.  Federal 
and  Stal  b  water  diversion  projects  in  the 
southen  i  Delta  export,  by  absolute 
volume,  mostly  Sacramento  River  water 
with  SOI  le  San  Joaquin  River  water. 
Moreovi  ir,  during  periods  of  high  export 
pumpin ;  and  low  to  moderate  river 
outflows,  reaches  of  the  San  Joaquin 
River  reverse  direction  and  flow 
upstreai  i  to  the  pumping  plants  located 
in  the  s(  uthem  Delta.  The  State- 
operate<  pumping  plant  presently 
exports  tvater  at  rates  up  to  6,400  cubic 
feet  per  >econd  (cfs).  The  State  is 
considei  ing  proposals  to  export  an 
additior  al  3,900  cfs.  The  Federal 
pumpin  »  plant  can  export  water  at  rates 
up  to  4,1  lOO  cfs.  In  addition,  local  private 
diverter  ;  export  up  to  5,000  cfs  from 
about  1.  )00  diversions  scattered 
through  )ut  the  Delta. 


When  total  diversion  rates  are  high 
relative  to  Delta  outflow,  and  the  lower 
San  Joaquin  River  and  other  channels 
have  a  net  upstream  (i.e.,  reverse  or 
negative)  flow,  out-migrating  larval  and 
juvenile  fish  of  many  species  become 
disoriented.  Large  mortalities  occur  as  a 
result  of  loss  to  pumps  and  predation  by 
striped  bass  at  the  various  water 
facilities  and  other  diversion  sites. 
Because  data  from  State  and  Federal 
pumping  facilities  indicate  that  splittail 
migrate  upstream  to  spawn,  positive 
outflows  are  also  important  to  transport 
splittail  young  downstream  (Meng 
1993). 

In  recent  years,  the  number  of  days  of 
reversed  San  Joaquin  River  How  have 
increased  (Moyle  et  al.  1992), 
particularly  during  the  February-June 
spawning  months  for  splittail.  All  size 
classes  of  splittail  young  suffer  near 
total  loss  when  they  are  entrained  by  the' 
pumping  plants  and  diversions  in  the 
south  Delta.  Few  young  are  effectively 
salvaged  at  the  Federal  and  State 
pumping  plant  screens.  This  species" 
embryonic,  larval,  and  postlarval 
mortality  rates  also  are  higher  when 
reduced  outflows  cause  increases  in 
salinity  and  relocation  of  the 
entrapment  zone  (Moyle  and  Yoshiyama 
1992). 

Splittail  are  adapted  for  life  in  the 
entrapment  zone.  Estuaries  are 
ecosystems  where  the  entrapment  zone 
and  salinity  levels  are  determined  by 
the  interaction  of  river  outflow  and  tidal 
action.  Splittail  are  most  abundant  in 
the  shallow  waters  of  Suisun  Bay. 
which  is  historically  associated  with  the 
entrapment  zone.  The  young  of  this 
species  require  high  zooplankton 
densities  produced  by  the  entrapment 
zone  environment.  The  best  sur\'ival 
and  growth  of  splittail  occurs  when  the 
entrapment  zone  occupies  a  large 
geographic  area  with  extensive  shoal 
regions  within  the  euphotic  zone 
(depths  less  than  4  meters).  Fall  mid- 
water  trawl  survey  data  collected  by 
CDFG  indicate  that  76  percent  of  the 
splittail  captured  from  1967  to  1992  in 
the  Delta  were  taken  in  the  shallow 
areas  of  Suisun  and  Grizzly  Bays  (Meng 
1993). 

During  periods  of  drought  and 
increased  water  diversions,  the 
entrapment  zone  and  associated  fish 
populations  are  shifted  farther  upstream 
in  the  Estuary.  During  years  prior  to 
1984,  the  entrapment  zone  was  located 
in  Suisun  Bay  from  October  through 
March  (except  in  months  with 
exceptionally  high  outflows  or  during 
years  of  extreme  drought).  From  April 
through  September,  the  entrapment 
zone  usually  was  found  upstream  in  the 
river  channels.  Since  1984,  with  the 
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exception  of  the  record  1986  flood 
outflows,  the  entrapment  zone  has  been 
located  primarily  in  the  river  channels 
during  the  entire  year  because  of 
drought  and  increased  water  exports 
and  diversions.  When  located  upstream, 
the  entrapment  zone  is  confined  to  deep 
river  channels  where  the  total  surface 
area  is  smaller,  fewer  shoal  areas  of 
suitable  spavtming  substrate  exist,  water 
currents  are  swifter  and  more  turbulent, 
and  zooplankton  productivity  is  low.  In 
all  respects,  the  upstream  river  channels 
are  much  less  favorable  for  spawning 
and  rearing  of  splittail.  Splittail  declines 
since  1984  have  been  concurrent  with 
an  increasing  amount  and  proportion  of 
freshwater  diversions  that  confine  the 
entrapment  zone  to  the  narrow,  deep, 
and  less  productive  channels  in  the 
lower  rivers. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientiflc,  or  Educational 
Purposes 

This  factor  is  not  known  to  be 
applicable.  Some  scientific  collecting  is 
conducted  for  splittail,  but  these 
activities  do  not  adversely  affect  this 
species.  Little  or  no  recreational  harvest 
of  splittail  is  likely  occurring  because 
the  population  has  dramatically 
declined,  and  it  is  not  a  desirable  game 
species.  No  recent  records  of  splittail 
harvest  exist,  probably  because  little  or 
no  harvest  occurs,  and  the  identification 
of  this  species  is  often  confused  with 
other  nongame  species.  No  other 
recreational  or  educational  uses  of  this 
species  exist  that  may  affect  its 
abundance. 

C.  Disease  or  Predation 

This  factor  is  not  known  to  be 
applicable.  However,  if  the  non-native 
striped  bass  populations  increase,  all 
size  classes  of  splittail  could  be  under 
greater  threat  of  predation.  An  effort  by 
CDFG  is  under  way  to  compensate  for 
striped  bass  population  mortalities 
caused  by  water  export  projects.  The 
1991  striped  bass  stock  was  low  relative 
to  the  population  in  the  1960s. 
Previously,  the  striped  bass 
compensation  program  annually 
released  1  to  2  million  juvenile, 
hatchery-reared  striped  bass  in  the 
Estuary  in  an  effort  to  rebuild  the 
population.  However,  for  the  last  2 
years,  the  Director  of  CDFG  has  foregone 
release  of  striped  bass  because  of  the 
potential  harm  they  would  cause  to  the 
federally-threatened  Sacramento  River 
winter-run  chinook  salmon  and  delta 
smelt. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Regulatory  mechanisms  currently  in 
effect  do  not  provide  adequate 
protection  for  the  splittail  or  its  habitat. 
This  species  is  not  listed  by  the  State  of 
California. 

Suisun  Bay  is  the  best  known  nursery 
habitat  for  reproduction  and  larval 
survival  of  splittail,  but  the  habitat  has 
been  deleteriously  altered  by  higher 
salinities  in  the  spring.  These  higher 
salinities  are  caused  by  a  large  number 
of  freshwater  diversions  that  allow 
sea  water  to  intrude  farther  upstream.  At 
present,  there  are  relatively  few  periods 
when  freshwater  outflow  volumes 
through  the  Delta  and  Suisun  Bay  of  any 
significance  are  mandated  for  wildlife  or 
fisheries.  State  and  Federal  agencies  had 
planned  to  increase  1991  and  1992 
water  supplies  for  out-of-stream  uses  at 
the  expense  of  environmental  protection 
of  estuarine  fish  and  wildlife  resources 
in  the  fifth  and  potentially  sixth  years 
of  drought  (Morat  1991).  Because  of 
significantly  higher  than  normal 
precipitation  and  subsequent  higher 
instream  flows  after  March  1991,  a  State 
agency  request  for  relaxation  of  Delta 
water  quality  standards  was  withdrawn. 
Should  a  California  drought  return, 
wafer  quality  relaxation  action  likely 
will  be  requested  again  to  favor  out-of- 
stream  water  use  over  the  need  to 
protect  aquatic  habitats  for  fish  and 
wildlife. 

Present  regulatory  processes  do  not 
ensure  that  water  inflows  to  Suisun  Bay 
and  the  western  Estuary  will  be 
adequate  to  maintain  the  entrapment 
zone  near  or  in  Suisun  Bay  to  benefit 
splittail.  The  California  State  Water 
Resources  Control  Board  (Board)  has  the 
authority  to  condition  or  require 
changes  in  the  amount  of  water  inflow 
and  the  amount  of  water  exported  or 
diverted  from  the  Delta.  In  testimony 
given  before  the  Board's  Water  Quality/ 
Water  Rights  Hearings  in  1987,  a  Service 
biologist  expressed  concern  for  several 
Delta  species  including  splittail 
(Lorentzen  1987).  The  Board  did  not 
take  regulatory  or  legal  action  to  protect 
this  fish  or  its  habitat  during  the  four 
following  years.  On  May  1, 1991,  the 
Board  adopted  the  Water  Quality 
Control  Plan  for  Salinity  for  the  San 
Francisco  Bay-Sacramento-San  Joaquin 
Delta  Estuary  (1991  Bay/Delta  Plan).  On 
September  3, 1991,  under  provisions  of 
the  Clean  Water  Act,  the  Environmental 
Protection  Agency  (EPA)  disapproved 
certain  water  quality  standards  for  the 
Board's  failure  to  adopt  criteria  to 
protect  estuarine  habitat.  In  1993,  EPA 
began  the  process  of  formulating 
replacement  standards  for  those 


portions  of  the  1991  Bay/Delta  Flan  that 
were  disapproved.  In  January  1992,  the 
Governor  of  California  announced  a  new 
water  policy  that  included  a  directive  to 
the  Board  to  establish  "interim 
measu!es"  to  reverse  the  decline  of 
fishes  in  the  Bay  and  Delta. 
Accordingly,  the  Board  released  an 
interim  water  quality  plan  (Draft 
Decision  1630)  in  December  1992  that 
immediately  was  suspended  by  the 
Governor. 

EPA's  proposed  rule  to  promulgate 
Water  Quality  Standards  for  Surface 
Waters  of  the  Sacramento  River,  San 
Joaquin  River,  and  San  Francisco  Bay 
and  Delta  is  published  in  this  same 
Federal  Register  separate  part:  however, 
enforcement  of  these  standards  may  be 
difficult.  The  Service  is  aware  that  the 
salinity  standards  currently  in  effect 
(Water  Right  Decision  1485)  are 
inconsistently  implemented  and 
frequently  violated.  Institutional 
guarantees  of  compliance  have  been 
lacking  in  the  past  and  are  needed  in  the 
future  before  existing  mechanisms  can 
contribute  to  the  protection  of  this 
species. 

The  Service  currently  is  analyzing  the 
potential  effects  on  the  splittail  and 
other  fish  and  wildlife  resources  in 
California  as  a  result  of  recent 
enactment  of  the  Central  Valley  Project 
Improvement  Act  (Pub.  L.  102-575). 
Two  of  the  stated  purposes  of  this  act 
are  to:  "Protect,  restore,  and  enhance 
fish,  wildlife,  and  associated  habitats  in 
the  Central  Valley  and  Trinity  River 
basins  of  California"  and  "to  contribute 
to  the  State  of  California's  interim  and 
long-term  efforts  to  protect  the  San 
Francisco  Bay-Sacramento-San  Joaquin 
Delta  Estuary."  Section  3406(b)(2) 
dedicates  800,000  acre-feet  of  Central 
Valley  Project  water  annually  for 
various  purposes,  including  the  benefit 
of  federally  listed  species.  Although  the 
Service  is  reasonably  certain  that  the 
splittail  will  realize  some  benefit  from 
implementation  of  the  Central  Valley 
Project  Improvement  Act,  the  magnitude 
and  timeliness  of  these  protections  may 
be  inadequate  to  prevent  further  decline 
of  splittail. 

Protective  measures  currently  being 
implemented  to  benefit  the  delta  smelt 
will  beneficially  affect  the  splittail  by 
restricting  pumping  under  certain 
conditions.  However,  the  ecological 
requirements  of  each  species  differ, 
especially  with  respect  to  timing  of 
important  developmental  stages  and 
habitat  use.  Splittail  need  flooded 
lowland  habitat  for  spawning  and  are 
particularly  vulnerable  to  disturbance  or 
destruction  of  marshy  habitat. 
Therefore,  the  protections  afforded  the 
delta  smelt,  listed  as  threatened  in  1993 
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under  the  Endangered  Species  Act.  will 
not  be  sufficient  to  prevent  further 
decline  of  the  splittail.  For  the  reasons 
stated  above,  the  Service  considers  the 
existing  regulatory  mechanisms 
inadequate  to  ensure  the  long-terra 
existence  of  the  Sacramento  splittail. 

£.  Other  natural  or  manmade  factors 
affecting  its  continued  existence 

Splittail  are  vulnerable  to  extinction 
from  stochastic  events  because  of  the 
consistent  decline  in  population  indices 
and  severely  constricted  ranges  and 
distribution. 

Poor  water  quality  also  may  adversely 
affect  splittail.  either  through  direct 
exposure  to  toxins  or  depletion  of 
zooplankton  or  invertebrate  food 
sources.  All  major  rivers  that  are 
tributary  to  the  Estuary  are  exposed  to 
large  volumes  of  agricultural  and 
industrial  chemicals  that  are  applied  in 
the  Central  Valley  watershed  (Nichols  et 
al.  1986).  Agricultural  chemicals  and 
their  residues,  as  well  as  chemicals 
originating  in  urban  runoff,  Hnd  their 
way  into  the  rivers  and  Estuary. 
Approximately  10  percent  of  the  total 
pesticide  use  in  the  United  States  occurs 
in  the  Sacramento  and  San  Joaquin 
River  watersheds,  primarily  on 
orchards,  alfalfa,  and  rice  during  the 
months  of  January  to  June  of  each  year 
(Jewel  Bennett,  U.S.  Fish  and  Wildlife 
Service,  in  litt,  1993).  Recently,  high 
concentrations  of  oiganophosphate  and 
carbamate  pesticides  from  agricultural 
uses  have  been  documented  entering  the 
Estuary.  These  pesticides  are  acutely 
toxic  to  zooplankton  and  fishes  as  far 
west  as  Martinez  in  Suisun  Bay  and  as 
far  south  as  Vemalis  on  the  San  Joaquin 
River  (Bennett,  in  litt..  1993).  The 
periods  of  pesticide  use  coincide  with 
the  timing  of  migration,  spawning,  and 
early  development  of  splittail.  During 
rainfall  runoff  events,  acutely  toxic 
pulses  of  pesticides  move  down  the 
rivers  and  through  the  Estuary  with 
remarkable  persistence  and  relatively 
little  dilution. 

Toxicology  studies  of  rice  field 
irrigation  drain  water  of  the  Colusa 
Basin  Drainage  Canal  have  documented 
significant  toxicity  of  drain  water  to 
striped  bass  embryos  and  larvae, 
Oryzios  latipes  larvae  (in  the 
Cyprinodontidae  family),  and  the 
opossum  shrimp,  which  is  the  major 
food  organism  of  striped  bass  larvae  and 
juveniles  (Bailey  et  al.  1991).  This 
drainage  canal  flows  into  the 
Sacramento  River  just  north  of  the  Qty 
of  Sacramento.  The  majority  of  drain 
water  samples  collected  during  April 
and  May  1990  were  acutely  toxic  to 
striped  bass  larvae  (96  hour  exposures): 
this  was  the  third  consecutive  year  that 
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the  Colvjsa  Basin  rice  irrigation  drain 
water  wbs  acutely  toxic  (Bailey  et  al. 
1991).  Sblittail  may  be  similarly  affiected 
by  agric  iltural  and  industrial  chemical 
run-off. 
Some  leavy  metal  contaminants  have 
■  been  rel  sased  into  the  Estuary  from 
industri  il  and  mining  enterprises. 
While  tl  e  ejects  of  these  contaminating 
compou  ids  on  splittail  larvae  and  their 
zooplankton  food  resources  are  not  well 
known,  (he  compound?  could  adversely 
affect  sulT^ival.  In  addition,  increases  in 
urban  d«  velopment  in  the  Sacramento 
Valley  w  ill  continue  to  result  in 
concurrent  increases  in  urban  runoff. 
Selenium  has  been  found  in  aquatic 
organisms  (Saiki  and  Lowe  1987)  and 
Hsh  spec  ies  in  the  San  Joaquin  River 
watershed  (Nakamoto  and  Hassler 
1992).  Silenlum  has  been  shown  to 
cause  developmental  defects  in  and 
mortal  it*  of  fish  species  (Hermanutz 
1992). 

In  rea  nt  years,  untreated  discharges 
of  ship  ballast  water  has  introduced 
exotic  ac  uatic  species  to  the  Estuary 
ecosyste  n  (Carlton  et  al.  1990).  Several 
exotic  sf  ecies  may  adversely  affect  the 
splittail.  An  asian  clam  [Potamocorbula 
amurenajs),  introduced  as  veliger  larvae 
in  1986,  was  first  discovered  in  Suisun 
Bay  during  October  1986.  By  June  1987. 
the  Asiat  clam  was  widespread  in 
Suisun,  ian  Pablo,  and  San  Francisco 
Bays  irreppective  of  salinity,  water 
depth,  and  sediment  type  at  densities 
greater  than  10,000  individuals  per 
square  nieter.  Asian  clam  densities 
declinedlto  4,000  individuals  per  square 
meter  as  the  population  aged  during  the 
year  (Cailton  et  al.  1990).  Persistently 
low  river  outflow  and  concomitant 
elevated  Salinity  levels  may  have 
contribul  ed  to  this  species'  population 
explosioi  1  (Carlton  et  al.  1990).  The 
Asian  ch  m  could  potentially  play  an 
importanjt  role  in  affecting  the 
phytoplaiikton  dynamics  in  the  Estuary. 
The  clan*  may  have  an  ettecX  on  higher 
trophic  livels  by  decreasing 
phytoplankton  biomass. 

Historically.  Eurytemora  affinis.  the 
native  ei^haline  copepod,  has  been  the 
most  imp  ortant  food  for  larval  fishes  in 
the  Estua  j.  Three  non-native  species  of 
euryhaline  copepods  [Sinocalanus 
doerrii.  Pseudodiaptomus  foihesi.  and 
Pseudodi  tiptomus  marinus)  became 
establish  id  in  the  Delta  between  1978 
and  1987  (Carlton  et  al.  1990),  while  E. 
affinis  pcbulations  have  declined  since 
1980.  It  if  not  knowrn  if  the  exotic 
species  have  displaced  £.  affinis  or 
whether  changes  in  the  estuarine 
ecosystei^i  now  favor  S.  doerrii  and  the 
two  Pseudodiaptomus  species  (Moyle  et 
al.  1989).  S.  doerrii  is  difficult  for  larval 
fishes  to  ( atch  because  of  its  fest 


swimming  and  effective  escape  response 
(Meng  and  Orsi  1991).  Reduced  feeding 
efficiency  and  ingestion  rates  weaken 
and  slow  the  growth  of  splittail  young 
and  make  them  more  vulnerable  to 
starvation  or  predation. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Sacramento  splittail  have  declined 
by  62  percent  over  the  last  15  years. 
This  species  has  been  extirpated  from 
portions  of  its  range.  In  the  Estuary 
during  the  past  2  decades,  the 
entrapment  zone,  associated  with  the 
important  nurseries  for  splittail.  has 
been  more  frequently  shifted  upstream 
to  a  confined  area  of  greater  depth  as  a 
result  of  drought  conditions,  water 
management  schedules,  and  the 
continual  and  increasing  demand  for 
water  exports  and  diversions.  These 
factors  will  continue  to  adversely  affect 
all  life  stages  of  splittail. 

Threatened  status  is  proposed  for  the 
Sacramento  splittail  because  of  several 
factors.  The  [>opulation  has  declined  by 
62  percent  within  15  years.  The 
historical  and  current  range  of  the 
species  is  constricted.  Changes  in  water 
salinity  and  the  reverse  flow  of  water 
has  shifted  the  distribution  of 
individuals  upstream  and  has  caused 
the  fish  to  be  vulnerable  to  State  and 
Federal  pumping  plants.  The  death  of 
these  fish  due  to  pumping  continues  at 
present  and  is  likely  to  continue  in  the 
future.  Water  exports  also  threaten  the 
quality  and  quantity  of  habitat  at 
present  and  for  the  future.  Because 
Sacramento  splittail  are  long-lived,  their 
decline  has  been  gradual,  and  extinction 
is  not  imminent,  listing  the  splittail  as 
endangered  would  not  be  appropriate. 
Although  this  species  is  not  in 
imminent  danger  of  extinction  at  this 
time,  it  is  likely  to  become  endangered 
in  the  foreseeable  future. 

Therefore,  based  on  the  evaluation  of 
all  available  information  on  abundance, 
present  distribution,  and  threats  to  this 
species,  the  Service  has  determined  that 
proposing  to  list  the  Sacramento 
splittail  as  threatened  is  appropriate  at 
this  time.  Critical  habitat  is  not 
determinable  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
rule. 

Critical  HabiUt 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary  propose 
critical  habitat  concurrently  with 
proposing  a  species  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  for  the 
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Sacramento  splittail  is  not  determinable 
at  this  time.  Regulations  at  50  CFR 
424.12(a)(2)  state  that  critical  habitat  is 
not  determinable  if  information 
sufficient  to  perform  required  analyses 
of  the  impacts  of  the  designation  is 
lacking  or  if  the  biological  needs  of  the 
species  are  not  sufficiently  known  to 
permit  identification  of  an  area  of 
critical  habitat.  The  Service's  efforts  to 
gather  information  on  the  potential 
benefits  of  designating  critical  habitat 
for  splittail  may  lead  to  the  conclusion 
that  designation  of  critical  habitat  is  not 
prudent.  Regulations  at  50  CFR 
424.12(a)(1)  state  that  a  designation  of 
critical  habitat  is  not  prudent  when  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  when  such  designation 
would  not  be  beneficial  to  the  sf)ecies. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discus.sed,  in  part,  below. 

Section  7(a)  of  the  Ad,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  resj)ect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  subsequently  listed  and  its  critical 
habitat  is  designated,  section  7(a)(2) 
requires  Federal  agencies  to  insure  thai 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 


affect  a  listed  ^species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service. 

Federal  actions  that  may  affect  the 
splittail  or  its  critical  habitat,  should 
any  be  designated,  include  those 
authorized,  carried  out,  or  funded  by  the 
Army  Corps  of  Engineers,  Bureau  of 
Reclamation,  National  Marine  Fisheries 
Service,  and  EPA.  The  Army  Corps  of 
Engineers  funds  projects  and  issues 
permits  for  water  pumping  and 
diversion  facilities,  levee  construction 
or  repair,  bank  protection  activities, 
deep-water  navigation  channel  dredging 
and  dredge  spoil  disposal  projects,  sand 
and  gravel  extraction,  marina  and  bridge 
construction,  diking  of  wetlands  for 
conversion  to  farmland,  and  tidal  gate  or 
barrier  installation.  The  Bureau  of 
Reclamation  and  California  Department 
of  VVa»er  Resources  construct,  operate, 
and/or  manage  water  export  facilities. 
EPA  reviews  State  water  quality 
standards  and  promulgates  replacement 
standards,  pursuant  to  the  Clean  Water 
Act,  if  State  standards  are  found  to  be 
inadequate.  In  1991,  EPA  disapproved 
portions  of  the  California  State  Water 
Resources  Control  Board's  Water 
Quality  Control  Plan  for  Salinity  for  the 
San  Francisco  Bay-Sacramento-San 
Joaquin  Delta  Estuary.  Accordingly.  EPA 
has  published  in  this  same  Federal 
Register  separate  part  proposed 
replacement  standards  for  those 
portions  of  the  State's  salinity  standards 
that  were  disapproved. 

Under  section  4  of  the  Act,  listing  the 
splittail  will  provide  additional  impetus 
for  the  development  of  a  recovery  plan 
to  bring  together  Federal,  State,  and 
private  efforts  to  develop  conservation 
strategies  for  this  species.  The  Service 
has  convened  the  Delta  Native  Fishes 
Recovery  Team  to  prepare  a  recovery 
plan  for  declining  native  fishes  in  the 
Estuary.  The  recovery  plan  will  develop 
a  framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan  will  set 
recovery  priorities  and  estimate  the 
costs  of  various  tasks  necessary  to 
accomplish  recovery  goals.  Site-specific 
management  actions  necessary  to 
achieve  survival  and  recovery  of  the 
splittail  and  other  fishes  native  to  the 
Estuary  ecosystem  also  will  be 
described  in  this  plan. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.31  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife  not  covered  by  a  special  rule. 
These  prohibitions,  in  part,  would  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  Stales  to  take 
(including  harass,  harm,  pursue,  hunt, 


shoot,  wound,  kill,  trap,  capture,  collect, 
or  attempt  any  such  conduct),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any  such 
species.  It  also  is  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  lo 
agents  of  the  Service  and  Slate 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  or  threatened 
wildlife  species  under  certain 
circumstances.  Regulations  governing 
permitsare at  50 CFR  17.22 and  17.23. 
Permits  for  threatened  species  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  during  a  specified  period 
of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available.  For  threatened 
sp)ecies,  permits  are  lawful  for 
zoological  exhibition,  educational 
purposes,  or  special  functions 
consistent  with  the  purposes  of  the  Act. 
Further  information  regarding 
regulations  and  requirements  for 
permits  may  be  obtained  from  the  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Permits  Branch,  911  NE.  nth 
Avenue,  Portland.  Oregon  97232-4181 
(503/231-6241;  FAX  503/231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereoO  to  this  species, 

(2)  The  location  and  status  oi  any 
additional  populations  of  this  species 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act.  Biological  information  that 
would  be  useful  in  determining  whether 
to  designate  critical  habitat  includes 
descriptions  and  locations  of  spawning 
habitat  and  life  history  information  on 
behavior  and  ecological  needs; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 
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(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  final 
regulations  that  differ  from  this 
proposal. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  writhin  45  days  of  the 
dale  of  publication  of  the  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Acting  Field 
Supervisor.  Sacramento  Field  Office 
(see  ADDRESSES  section). 

National  Emriroiunental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25. 1983 
(48  FR  49244). 
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List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245:  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FISHES,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

S  17.11    Endangered  and  ttireatened 

wiklllle. 

*        •        •        •        * 

(h)*  •  • 


Vertetxale  popu- 
lation where  en- 
dangered or 

threatened 


Status        When  listed      Critical  habitat      Special  rules 
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Species 


Common  name         Scienlilic  name 


Mlstoric  range 


VertetKate  popu- 

(j3ngeredor  ^'^'"^       When  listed      Critical  habitat      Special  rules 

threatened 


SpMlail.  Sac-      Pogonichthys  U.S.A.  (CA)  Entire T 

ramenlo.  macrohpidotus. 


NA 


NA 


Dated:  December  21. 1993. 

Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
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BILLMO  CODE  4310-»S-r 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  1-Year  Finding  on 
a  Petition  to  List  the  Longfin  Smelt 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION;  Notice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  1-year 
finding  on  a  petition  to  list  the  longfin 
smelt  [Spirinchus  thaleichtbys]  under 
the  Endangered  Species  Act  of  1973.  as 
amended  (Act).  The  Service  determines 
that  the  petitioned  action  is  not 
warranted  at  this  time.  The  longfin 
smelt  occurs  from  the  San  Francisco 
Bay-Sacramento-San  Joaquin  River 
Estuary  in  California  to  Prince  William 
Sound  in  Alaska.  Although  the 
southernmost  populations  are  declining, 
little  or  no  population  trend  data  are 
available  for  estuaries  in  Oregon  and 
Washington.  The  si>ecies  may  be 
surviving  and  reproducing  in  Puget 
Sound,  Skagit  Bay.  Grays  Harbor. 
Willapa  Bay,  the  Columbia  River. 
Yaquina  Bay,  and  Coos  Bay.  Large 
numbers  are  found  in  the  Gulf  of  Alaska 
5  to  6  miles  off  shore.  The  listing  of  a 
Sacramento-San  Joaquin  River  estuary 
vertebrate  population  segment  is  also 
not  warranted  at  this  time  because  that 
population  does  not  seem  to  be 
biologically  significant  to  the  species  as 
a  whole,  and  may  not  be  sufficiently 
reproductively  isolated. 

DATES:  Comments  from  all  interested 
parties  will  be  accepted  until  further 
notice. 

ADDRESSES:  Comments  and  materials 
concerning  this  document  should  be 
submitted  to  the  Acting  Field 
Supervisor,  Sacramento  Field  Office. 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  E-1803,  Sacramento. 
CaUfomia  95825-1646. 


FOR  FURTHER  INFORMATION  CONTACT:  H. 
Dale  Hall,  Assistant  Regional  Director, 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  911  NE.  11th  Avenue. 
Portland.  Oregon  97232-4181  (503/231- 
6150). 

SUPPLEMENTARY  INFORMATJON:  On 
November  5. 1992,  the  Service  received 
a  petition  from  Mr.  Gregory  A.  Thomas 
of  the  Natural  Heritage  Institute  to  add 
the  longfin  smelt  to  the  List  of 
Endangered  and  Threatened  Wildlife 
and  to  designate  critical  habitat  in  the 
Sacramento  and  San  Joaquin  Rivers  and 
estuary.  In  his  letter.  Mr.  Thomas 
identified  the  following  eight 
organizations  as  co-petitioners: 
American  Fisheries  Society,  Bay 
Institute  of  San  Francisco,  Natural 
Heritage  Institute.  Planning  and 
Conservation  League.  Save  San 
Francisco  Bay  Association.  Friends  of 
the  River.  San  Francisco  Baykeeper.  and 
the  Sierra  Club.  On  June  24. 1993.  the 
Service  issued  a  90-day  finding,  a  notice 
of  which  was  published  in  the  Federal 
Register  on  July  6, 1993  (58  FR  36184). 
that  the  petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted.  The 
Service  initiated  a  status  review  and 
analyzed  available  data  on  this  species 
(Meng  1993).  Additional  sources  of 
information  describing  the  human 
factors  and  projects  that  may  affect  this 
species  include  expert  testimonies 
presented  to  the  California  State  Water 
Resources  Control  Board's  1987  Water 
Quality/Water  Rights  Proceeding  on  the 
San  Francisco  Bay  and  Sacramento-San 
loaquin  River  Delta  and  1992  Water 
Rights  Phase  of  the  Bay-Delta  Estuary 
Proceedings. 

Section  4(b)(3)(B)  of  the  Act  requires 
that  the  Service  issue  a  finding  within 
1  year  of  the  receipt  of  the  petition  on 
whether  the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals  of  higher  priority. 

In  casual  conversations,  the  petitioner 
indicated  that  he  intended  the  petition 
to  be  a  request  to  list  the  Sacramento- 
San  Joaquin  River  estuary  population. 
However,  the  Service  did  not  receive 
this  request  in  writing  and,  in  any  case. 


was  required  to  review  the  status  of  the 
species  on  a  rangewide  basis  prior  to 
considering  the  appropriateness  of 
listing  individual  population  segments. 
The  Service  determines  that  listing  of 
the  Sacramento-San  Joaquin  estuary 
population  segment  of  the  longfin  smelt 
is  not  warranted. 

Longfin  smelt  is  an  euryhaline  species 
with  a  2-year  life  cycle  (Moyle  1976. 
Moyle  and  Yoshiyama  1992).  Spawning 
occurs  in  fresh  water  over  sandy-^vel 
substrates,  rocks,  or  aquatic  plants. 
Spawning  may  take  place  as  early  as 
November  and  extend  into  June, 
although  the  peak  spawning  period  is 
from  February  to  April  (Wang  1986). 
After  hatching,  larvae  move  up  into 
surface  waters  and  are  transported 
downstream  into  brackish-water  nursery 
areas.  Sacramento-San  Joaquin  River 
outfiow  into  Suisun  and  San  Pablo  Bays 
has  been  positively  correlated  with 
longfin  smelt  recruitment  (Stevens  and 
Miller  1983)  because  higher  outflow 
increases  larval  dispersal  and  the  area 
available  for  rearing  (Wang  1986).  The 
main  food  of  longfin  smelt  is  opossum 
shrimp,  although  copepods  and  other 
crustaceans  also  are  eaten  (Moyle  1976). 
Longfin  smelt  are  preyed  upon  by 
fishes,  birds,  and  marine  mammals 
(Monaco  et  al.  1991).  Longfin  smelt  play 
a  role  in  maintaining  the  structure  and 
function  of  estuarine  ecosystems 
because  they  are  important  as  food  for 
birds  and  piscivorous  fishes. 

As  presently  described,  longfin  smelt 
range  from  the  San  Joaquin-Sacramento 
River  estuary  and  South  San  Francisco 
Bay.  California,  to  Prince  William 
Sound.  Alaska  (Miller  and  Lea  1972). 
The  present-day  distribution  of  longfin 
smelt  is  probably  due  to  lower  sea  levels 
in  the  Pleistocene,  which  would  have 
enlarged  estuaries  up  and  down  the 
Pacific  coast  and  shortened  the 
distances  between  estuaries,  as  well  as 
provide  more  habitat  (Peter  Moyle, 
University  of  California,  Davis,  {>ers. 
comm.,  1993).  Unverified  reports  of  off- 
shore collection  of  longfin  smelt  exist, 
approximately  5  to  6  miles  offshore  in 
Alaska  (Bruce  Wing.  National  Marine 
Fisheries  Service.  Auke  Bay.  Alaska, 
pers,  comm.,  1993)  and  3  to  4  miles  off 
shore  in  northern  California  (Larry 
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Quirollo,  California  Department  of  Fish 
and  Game,  pers.  comm.,  1993). 

Based  on  inferred  abundance,  longfin 
smelt  may  be  common  in  Willapa  Bay. 
Skagit  Bay,  and  Puget  Sound  in 
Washington  and  Coos  Bay  and  Yaquina 
Bay  in  Oregon  (Monaco  et  al.  1990). 
Largely  using  sampling  data.  Monaco  et 
al.  (1990)  also  reported  that  longfin 
smelt  were  common  to  highly  abundant 
in  the  Columbia  River  and  Grays 
Harbor,  Washington.  Few  data  exist  on 
the  recent  status  of  the  Oregon  and 
Washington  longfin  smelt;  however, 
indications  are  that  this  species  may  be 
reproducing  and  surviving  in  the 
Oregon  and  Washington  estuaries  (Bob 
Emmett,  National  Marine  Fisheries 
Service,  Hammond,  Oregon,  pers. 
comm.,  1993).  A  land-locked  population 
exists  in  Harrison  Lake  in  British 
Columbia.  British  Columbia  longfin 
smell  have  also  been  recorded  at  the 
Fraser  River  estuary  and  near  Prince 
Rupert  and  Vancouver  (Hart  1973). 
Alaska  longHn  smelt  are  found  at  the 
Dixon  Entrance,  Yakutat  Bay,  Prince 
William  Sound,  and  Cook  Inlet  (Wing, 
pers.  comm.,  1993).  In  California,  the 
iongfin  smelt  occurs  (or  did  occur)  in 
the  Klamath  River  mouth.  Humboldt 
Bay,  Eel  River  mouth.  Van  Duzen  River 
mouth,  and  the  San  Francisco  Bay- 
Sacramento-San  Joaquin  Estuary  (Moyle 
1976;  Moyle  and  Yoshiyama  1992;  Ron 
Fritzsche,  Humboldt  State  University, 
pers.  comm.,  1993).  The  Estuary 
supports  the  largest  and  most  southerly 
longfin  smelt  population  in  California 
(Lee  et  al.  1980). 

The  strongest  information  on  the 
decline  of  longfin  smelt  comes  from  the 
Sacramento-San  Joaquin  River  Estuary 
of  California.  Longfin  smelt  were  once 
one  of  the  most  abundant  fish  caught  by 
trawl  surveys  in  the  Sacramento-San 
Joaquin  (Herbold  et  al.  1992)  and 
Humboldt  Bay  estuaries  (Barnhart,  pers. 
comm.,  1993).  Longfin  smelt  numbers  in 
the  Estuary  fluctuated  widely  in  the 
past,  but  since  1983  abundance  has 
dropped  dramatically  and  remained  at 
record  lows.  In  Humboldt  Bay,  longfin 
smelt  were  the  fourth  most  abundant 
fish  captured  in  trawls  in  the  late  1960s 
and  early  1970s  (Roger  Barnhart, 
National  Biological  Survey,  pers. 
comm.,  1993).  However,  since  1988,  no 
longfin  smelt  have  been  captured  in 
Humboldt  Bay  using  similar  sampling 
methods  (Tim  Mulligan,  Humboldt  State 
University,  pers.  comm.,  1993). 
Historical  records  of  longfin  smelt  from 
the  moulh  of  the  Van  Duzen  River  exist; 
however,  in  recent  years,  no  evidence  of 
the  fish  exists  for  this  location 
(Fritzsche,  pers.  comm.,  1993).  The  Eel 
River,  which  is  about  3.2  kilometers  (2 
miles)  from  Humboldt  Bay,  is  relatively 
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small  an<  probably  contains  little 
habitat  a|ipropriate  for  longfin  smelt. 
Longfin  smelt  likely  occurred  in  the  Eel 
River  onl  t  when  high  river  outflows 
introduced  fish  from  Humboldt  Bay. 
Longfin  smelt  numbers  probably 
declined  n  the  Eel  River  at  the  same 
time  decl  nes  occurred  in  Humboldt 
Bay.  Rec<  nt  surveys  have  not  found  the 
longfin  ir  the  Eel  estuary  (Moyle,  pers. 
comm.,  1  )93).  In  Oregon  and 
Washingi  an,  no  population  trend  data 
exist  for  j  ny  of  the  estuaries,  ahhough 
the  india  itions  are  that  the  species  is 
surviving  and  reproducing  in  several 
estuaries  Emmett,  pers.  comm.,  1993). 
In  Alaska  large  numbers  of  longfin 
smelt  are  found  in  the  Gulf  of  Alaska 
(Bruce  Wng,  National  Marine  Fisheries 
Service,  jers.  comm.,  1993). 

In  the  J  acramento-San  Joaquin  River 
Estuary  tl  le  decline  in  longfin  smelt 
abundanqe  is  associated  with  fresh 
water  diversions  from  the  Delta  to 
support  dalifomia's  agricultural 
industry  fai  the  Central  Valley  and  the 
vast  urban  areas  of  southern  California. 
Strong  relationships  between  outflow 
and  longln  smelt  abundance  indicate 
that  outfli  )ws  less  than  3,400  cubic  feet 
per  second  (cfs)  resuh  in  reproductive 
failure  for  longfin  smelt  (Moyle  and 
Yoshiyan  a  1992).  Because  of  its  2-year 
life  span,  such  flows  for  more  than  2  or 
3  conseci  tive  years  could  push  this 
species  to  ward  extinction.  From  1986  to 
1991,  out  lows  hovered  close  to  that 
number,  partly  due  to  high  proportions 
of  inflow  diverted.  Movement  of  the 
entrapme  it  zone  (mixing  zone  at  the 
freshwater-saltwater  interface)  up-river 
due  to  \o\i  outflows  has  constrided  the 
range  of  t^  longfin  smelt  and  made  it 
increasinj  ,ly  vulnerable  to  diversion  into 
man-mad  s  structures.  Low  outflows 
have  faile  i  to  disperse  larvae 
downstrei  im  to  the  productive  nursery 
areas  in  S  jisun  Bay  away  from  the 
pumps.  T  je  water  exports  from  the 
Delta  by  f  ir  exceed  those  from  any  other 
estuary  oil  the  west  coast  of  North 
America. 

Sedime  it  production  as  a  result  of 
human  ac  tivities  and  developments  in 
the  Humb  oldt,  Eel,  Van  Duzen.  and 
Klamath  watersheds  may  be  a  cause  of 
the  declir  e  of  longfin  smelt  in  those 
estuaries.  Soil  washed  into  the  streams 
can  depo!  it  in  estuaries  downstream. 
Sediment  ition  in  the  spawning  habitat 
could  ha>  B  reduced  the  spawning 
success  o  this  species  due  to  physical 
scouring  ^  r  suffocation  of  eggs 
(Barnhart  pers.  comm..  1993).  Although 
human  ac  ivities  upstream  of  estuaries 
in  Oregon,  Washington.  Canada,  and 
Alaska  w<  uld  likely  result  in  similar 
impacts,  t  le  Service  does  not  have 


population  trend  data  for  these  portions 
of  the  species'  range. 

Longfin  smelt  disappeared  from  the 
Humboldt  Bay  estuary  in  the  1980s 
(Barnhart,  pers.  comm.,  1993),  perhaps 
as  a  result  of  a  dramatic  loss  of  intertidal 
marsh  habitat,  which  may  have  reduced 
productivity  levels  to  a  point  at  which 
Ihey  could  no  longer  support  the 
species.  In  addition,  the  loss  of 
freshwater  flows  from  the  Mad  River,  as 
a  result  of  water  diversions  and  land 
reclamation,  may  have  contributed  to 
the  loss  of  this  species  from  the 
Humboldt  Bay. 

Longfin  smelt  may  be  particularly 
sensitive  to  adverse  habitat  alterations 
or  to  stochastic  events  because  their  2- 
year  life  cycle  increases  the  likelihood 
of  extinction  af^er  consecutive  periods 
of  reproductive  failure  due  to  drought  or 
other  factors.  Relatively  brief  periods  of 
reproductive  failure  could  lead  to 
extirpations. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  this  determination.  This 
species  does  not  appear  to  be  threatened 
throughout  all  or  a  significant  portion  of 
its  range  or  likely  to  become  so  in  the 
foreseeable  future.  However,  given  the 
declines  in  the  southern  portion  of  the 
species'  range  and  the  general  lack  of 
population  trend  data  for  the  remainder 
of  its  range,  the  Service  will  include  the 
longfin  smelt  in  category  2  of  the  next 
notice  of  review  for  animals. 

Though  the  petition  was  not  limited 
to  a  portion  of  the  species'  range,  the 
petitioner  focused  on  the  resident 
longfin  smelt  in  the  Sacramento-San 
Joaquin  River  estuary  population.  In 
telephone  conversations,  the  petitioner 
indicated  that  he  was  most  interested  in 
a  population  listing.  Longfin  smell 
numbers  in  this  estuary  have  declined 
by  90  percent  since  1984  and  by  50 
percent  annually  since  1987. 

The  Service  has  listed  vertebrate 
population  segments  where  the  entity 
being  listed  represented  the  entire 
coterminous  United  Stales  population 
(e.g.,  marbled  murrelet,  grizzly  bear). 
Some  reproductively  isolated  (or  nearly 
so)  vertebrate  population  segments  that 
are  clearly  important  to  the  conservation 
of  an  entire  species  have  also  been  listed 
under  the  Act  (e.g.,  Mojave  population 
of  the  desert  tortoise,  coastal  population 
of  the  western  snowy  plover). 

Ahhough  the  longfin  smelt  reportedly 
is  unable  to  swim  between  estuaries 
(Moyle,  pers.  comm.,  1993),  unverified 
reports  of  offshore  collections  exist 
(Quirollo.  pers.  comm.,  1993;  Wing, 
pers.  comm.,  1993).  Furthermore,  the 
current  distribution  is  thought  to  be  the 
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result  of  movements  between  estuaries 
that  took  place  during  the  Pleistocene 
when  lower  sea  levels  reportedly  would 
have  enlarged  estuaries  along  the  Pacific 
coast  and  shortened  the  inter-estuarian 
distances  (Moyle,  pers.  comm.,  1993). 
Though  geographically  removed  from 
the  closest  known  extirpated  or 
declining  population  (300  miles  from 
the  Eel  River  in  California),  this 
isolation  does  not  necessarily  indicate 
that  the  Sacramento-San  Joaquin  River 
estuary  population  is  significant  to  a 
species  that  has  a  range  of  more  than 
1,900  miles.  In  addition,  electrophoretic 
analysis  revealed  that  the  accumulated 
number  of  codon  substitutions  per  locus 
(i.e..  Nei's  genetic  distance)  since  the 
time  of  separation  of  the  Sacramento- 
San  Joaquin  River  estuary  population 
and  the  longfin  population  in  Lake 
Washington,  Washington,  connected  to 
Puget  Sound  via  a  system  of  locks,  has 
been  small  (0.005  according  to  Stanley 


et  ai.  submitted  to  Copeia).  Thus,  these 
populations,  separated  by 
approximately  1,000  miles,  have 
genetically  diverged  only  slightly  since 
their  separation. 

The  Sacramento-San  Joaquin  River 
estuary  is  clearly  an  important  and 
significant  wetland  ecosystem.  The 
longfin  smelt  formerly  was  the  fourth 
most  abundant  fish  in  the  Sacramento- 
San  Joaquin  River  estuary;  however,  the 
role  of  this  declining  species  in  the 
estuary  today  is  unknown. 

Based  on  this  evaluation  the  Service 
has  determined  that  the  listing  of  the 
longfin  smelt  under  the  Act  is  not 
warranted  at  this  time.  The  listing  of  the 
Sacramento-San  Joaquin  River  estuary 
population  of  the  longfin  smelt  is  also 
not  warranted  at  this  time. 

References 

A  complete  list  of  references  used  in 
the  preparation  of  this  finding  is 


available  from  the  Associate  Manager- 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  Portland.  Oregon  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1531 
et  seq.). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  December  22, 1993. 
Richard  N.  Smith, 

Acting  Director.  U.S.  Fish  and  Wildlife 

Service. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Parts  621  and  655 

RIN 120S-AA84 

Wage  and  Hour  Division 

29  CFR  Part  504 

RIN  121S-AA$5 

Attestations  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCIES:  Employment  and  Training 
Administration  and  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Labor. 
action:  Final  rule. 

summary:  The  Employment  and 
Training  Administration  (ETA)  and  the 
Wage  and  Hour  Division  of  the 
Employment  Standards  Administration 
(ESA)  of  the  Department  of  Labor  (DOL 
or  Department)  are  publishing  final 
regulations  governing  the  filing  and 
enforcement  of  attestations  by  facilities 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  under  H-IA  visas. 

The  attestations,  required  under  the 
Immigration  and  Nationality  Act. 
pertain  to  substantial  disruption  in  the 
delivery  of  health  care  services,  absence 
of  adverse  effect  on  wages  and  working 
conditions  of  similarly  employed 
registered  nurses,  payment  of  wages  to 
nonimmigrant  alien  nurses  employed  by 
the  facility  at  wage  rates  paid  to  other 
registered  niu^es  similarly  employed  by 
the  facility,  taking  timely  and  significant 
steps  designed  to  recruit  and  retain  U.S. 
nurses  in  order  to  reduce  dependence 
on  nonimmigrant  alien  nurses,  absence 
of  a  strike  or  lockout,  and  giving 
appropriate  notice  of  filing. 

Facihties  are  required  to  submit  these 
attestations  to  DOL  as  a  condition  for 
being  able  to  petition  the  Immigration 
and  Naturalization  Service  (INS)  for  H- 
lA  nurses.  The  attestation  process  is 
administered  by  ETA,  while  complaints 
and  investigations  regarding  the 
attestations  are  handled  by  ESA. 
EFFECTIVE  DATE:  February  7, 1993, 
except  20  CFR  655.310  and  655.350  and 
29  CFR  504.310  and  504.350  which 
contain  information  collection 
requirements  which  are  under  review  at 
0MB.  When  approval  is  received,  the 
agencies  will  publish  a  document 
announcing  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT. 
On  20  CFR  part  655.  subpart  D.  and  29 
CFR  part  504.  subpart  D.  contact  Mr. 


Denis  If.  Gruskin.  Senior  Specialist. 
DivisioS  of  Foreign  Labor  Certificationg, 
U.S.  En  ployment  Service,  Employment 
and  Tra  ining  Administration, 
Depart!  lent  of  Labor,  Room  N-4456, 
200  Coastitution  Avenue,  NW., 
Washin  ^on,  DC  20210.  Telephone: 
202-21'  ^-4369  (this  is  not  a  toll-free 

numbei  . 

On2(  CFR  part  655.  subpart  E,  and 
29  CFR  part  504,  subpart  E.  contact  Mr. 
Solomo  1  Sugarman,  Chief,  Farm  Labor 
Progran  s.  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
Department  of  Labor,  room  S-3502.  200 
Constitation  Avenue,  KW.,  Washington, 
DC  20210.  Telephone:  202-219-7605 
(this  is  fiot  a  toll-free  number). 

FARY  INFORMATION: 

lund 

A.  Intralduction 

The  Immigration  Nursing  Relief  Act  of 
1989  (WRA),  Public  Law  101-238. 103 
Stat.  20^9  (December  18, 1989), 
amended  the  Immigration  and 
Nationality  Act  (INA)  to  add  new 
section^  101(a)(l5){H)(i)(a)  and  212(m) 
governing  the  admission  to  the  United 
States  of  nonimmigrant  aliens  for 
employment  as  registered  nurses  (RN's) 
during  A  5-year  "pilot"  period.  8  U.S.C. 
1101(a)jl5)(H)(i)(a}  and  1182(m}.  The 
provisi(|ns  whidi  INRA  added  to  the 
INA  were  further  amended  by  section 
162(0  of  the  Immigration  Act  of  1990 
(IMMAtT).  Public  Law  101-649. 104 
Stat.  49  ^8  (November  29, 1990).  and  by 
section  }02(e)  (9)  and  (10)  of  the 
Miscelli  ineous  and  Technical 
Immign  tion  and  Naturalization 
Amend]  nents  of  1991  (MTINA),  Public 
Law  lO;  -232, 105  Stat.  1733  (December 
12. 199  ).» 


>  TIm  ptpvisloni  of  INRA  do  nci  apply  to  mines 
admitted  tndw  tha  frae  trade  agreement  with 
Canada.  MlhoM  admiuion  is  authorized  uoder 
section  2  M(e)  of  the  INA.  Under  the  provisions  of 
Appandix  1603.0.4  of  Annex  1603  of  the  North 
Atlantic  Pt««  Trade  Agreement  (NAFT.A),  the 
Dumber  of  Mexican  professionals  (iodudlng 
registeredinurses)  entering  the  Untied  State* 
pursuant  ip  NAFTA  la  hmited  to  3.300  annually. 
This  limltjmay  be  inaeased  by  agreement  between 
Mexico  aod  the  United  States  and  will  expira  10 
years  AHei  NAFTA  enters  Into  effect,  unless  the  two 
countries  decide  to  remove  the  limit  earlier.  Entry 
Into  the  Ukiited  States  under  these  provisions  of 
NAFTA  nelthei  forecloses  nor  establlsbee  their 
eligibility  lor  entry  under  other  similar  provisioos 
oftheiNA|. 

As  authorized  by  Paragraph  3(b)  oi  Section  O  of 
Annex  lefS  of  NAFTA,  diuing  the  period  that  the 
transition  provisions  of  Appendix  1603  DA  of 
Annex  ld#3  of  the  NAFTA  are  in  eSect.  Mexican 
nurses  ar^  subject  to  the  labor  atteslatkm 
requirem*  Its  of  section  21 2(m)  of  the  INA.  S«e8 
U.S  a  111  2(m).  Section  341(b)  of  the  NAFTA 
fan  piemen  Mao  Act. 

In  ordei  to  implemaol  its  responsibUlties  with 
respect  to  [he  a<tani*sion  of-Mexican  nunea  dunng 
the  transil  on  period  provided  dnder  the  NAFTA. 


Congress  enacted  this  legislation 
based  on  its  finding  of  a  shortage  of 
RN's  in  the  United  States.  See,  e.g..  H.R. 
Rep.  No.  101-288,  101st  Cong.,  1st  Sess. 
1-4  (October  16, 1989).  Some  health 
care  facilities  had  been  relying  on 
nonimmigrant  RN's  admitted  under  H- 
1  visas  to  meet  this  need.  However,  the 
numbers  of  visas  available  for  such 
aliens  to  adjust  their  immigration  status 
to  permanent  residency  had  been 
limited.  Id.  at  2  and  3. 

At  the  time  of  INRA 's  enactment, 
many  such  RN's  were  approaching  the 
end  of  their  periods  of  admission  to  the 
United  States  and  faced  return  to  their 
home  countries.  Many  H-1  RN's 
potentially  affected  by  the  INRA  were 
thought  to  be  employed  in  critical  care 
and  emergency  service  units.  Id.  at  2. 
The  House  Judiciary  Committee  found 
that  departure  of  these  H-1  RN's  would 
have  a  detrimental  impact  on  the  care 
provided  to  critically  ill  patients.  Id. 
The  INRA  addressed  this  situation  by 
permitting  certain  RN's  who  had  H-1 
status  to  become  permanent  residents 
Pubhc  Law  101-238,  sec.  2,  8  U.S.C. 
1255  note. 

At  the  same  time.  Congress  was 
concerned  about  the  perceived 
increased  dependence  of  health  care 
providers  on  foreign  RN's.  As  a  resuh, 
the  INA,  as  amended,  links  future  access 
to  nonimmigrant  RN's  to  the  taking  of 
significant  steps  by  the  facility  to 
develop,  recruit  and  retain  U.S.  workers 
in  the  registered  nursing  profession 
while  ensuring  that  the  temporary 
foreign  nurses  admitted  are  protected  in 
their  employment  and  that  their 
employment  does  not  adversely  affect 
the  employment  of  U.S.  nurses.  8  U.S.C 
1182(m). 

Facilities  are  required  to  file 
attestations  with  DOL  attesting  to 
certain  conditions  and  to  steps  taken  to 
recruit  and  retain  U.S.  nurses  in  order 
to  reduce  dependence  on  nonimmigrant 
alien  nurses.  Facilities  are  required  to 
submit  these  attestations  to  DOL  as  a 
condition  to  being  able  to  petition  INS 
for  admission  of  H-1  A  nurses.  The 
attestation  process  is  administered  by 
ETA,  while  complaints  and 


the  Department  will  require  health  care  facilities 
seeking  to  use  the  services  of  Mexican  registered 
nurses  to  file  H-lA  labor  attestations  under  and 
pursuant  to  existing  regulations  implementing 
section  212(m)  of  the  INA.  at  20  CFR  part  655, 
subpart  D,  and  29  CFR  part  504.  subpart  D. 
Complaints  regarding  such  attestations  will  be 
processed  under  and  pursuant  to  existing 
regulations  at  20  CFR  part  655,  subpart  E.  and  29 
CFR  pan  504,  subpart  £.  This  document  amends  the 
applicability  section  of  the  regulations  promulgated 
pmuant  to  section  212(m)  of  the  INA  pertaining  to 
■duties  using  nonimmigrants  as  registered  nurses 
under  H-IA  visas,  to  implement  the  provisions  of 
NAFTA. 
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investigations  regarding  the  attestations 
are  handled  by  ESA. 

The  INRA-amended  portions  of  the 
INA  were  amended  by  IMMACT  to 
make  clear  that  where  nursing 
contractors  are  involved,  both  the 
contractor  and  the  worksite  facility 
(other  than  private  households)  must 
file  attestations,  but  granted  the 
Secretary  of  Labor  (Secretary)  some 
discretion  in  determining  the 
requirements  of  the  worksite  facility 
attestation.  MTDMA  further  amended  the 
INA  to  clarify  Congressional  intent 
concerning  the  "no  lay  off'  provision,  to 
specif)'  that  a  facility  that  has  laid  off  a 
nurse  other  than  a  staff  nurse  still  meets 
the  "no  lay  off  requirement,  if  it  attests 
that  it  will  not  replace  the  nurse  with  an 
H-lA  nurse  for  1  year  after  the  lay  off. 

B.  Attestation  Process 

The  INA  requires  a  health  care  facility 
seeking  access  to  temporary  foreign 
RN's  (under  the  H-1  A  visa  category)  to 
file  an  "attestation"  with  the 
Department  of  Labor  (DOL  or 
Department)  on  an  annual  basis.  8 
U.S.C.  1101{a)(15)(H)(i)(a)  and 
1182(m)(2)(A)  and  (C).  This  includes 
worksites  (except  private  households) 
seeking  to  use  the  services  of  an  H-IA 
nurse  through  a  nursing  contractor.  See 
IMMACT  section  162(f).  The  attestation 
must  assure  that  the  following  six 
statutory  criteria  are  met: 

(1)  There  would  be  a  substantial 
disruption  through  no  fault  of  the 
facility  in  the  delivery  of  health  care 
ser\'ices  of  the  facility  without  the 
ser\'ices  of  such  alien(s).  A  facility  is  not 
considered  to  meet  this  clause  if.  within 
the  previous  year,  it  laid  off  RN's,  unless 
such  RN's  were  other  than  staff  nurses 
and  the  facility  has  attested  that  it  will 
not  replace  them  with  H-IA  visa 
nurses. 

(2)  The  employment  of  the  alien(s) 
will  not  adversely  affect  the  wages  and 
working  conditions  of  RN's  similarly 
employed. 

(3)  "The  alien(s)  employed  by  the 
facility  will  be  paid  the  wage  rate  for 
RN's  similarly  employed  by  the  facility. 

(4)  Either: 

(a)  The  facility  has  taken  and  is  taking 
timely  and  significant  steps  designed  to 
recruit  and  retain  sufficient  RN's  who 
are  United  States  citizens  or  immigrants 
who  are  authorized  to  perform  nursing 
services,  in  order  to  remove  as  quickly 
as  reasonably  possible  the  dependence 
of  the  facility  on  nonimmigrant  RN's  or 

(b)  The  facility  is  subject  to  an 
approved  State  plan  for  the  recruitment 
and  retention  of  niu^es  (see  8  U.S.C. 
1182(m)(3)). 

(5)  There  is  not  a  strike  or  lockout  in 
the  course  of  a  labor  dispute,  and  the 


employment  of  such  alients)  is  not 
intended  or  designed  to  influence  an 
election  for  a  bargaining  representative 
for  RN's  of  the  facility. 

(6)  At  the  time  of  the  filing  of  the 
petition  for  RN's.  notice  of  the  filing  has 
been  provided  by  the  facility  to  the 
bargaining  representative  of  the  RN's  at 
the  facility  or,  where  there  is  none, 
notice  of  the  filing  has  been  provided  to 
RN's  employed  at  the  facility  through 
posting  in  conspicuous  locations. 

8  U.S.C.  1182(m)(2)(A)(i)  through  (vi). 

Each  of  the  following  is  a  "significant 
step"  reasonably  designed  to  recruit  and 
retain  RN's  (see  Item  (4)(a)  above): 

(i)  Operating  of  training  program  for 
RN's  at  the  facility  or  financing  (or 
providing  participation  in)  a  training 
program  for  RN's  elsewhere; 

(ii)  Providing  career  development 
programs  and  other  methods  of 
facilitating  health  care  workers  to 
become  RN's: 

(iii)  Faying  RN's  wages  at  a  rate  higher 
than  ciurently  being  paid  to  RN's 
similarly  employed  in  the  geographic 
area; 

(iv)  Providing  adequate  support 
services  to  free  RN's  from  administrative 
and  other  non-nursing  duties; 

(v)  Providing  reasonable  opportunities 
for  meaningful  salary  advancement  by 
RN's. 

8  U.S.C.  1182(m)(2)(B)  (i)  through  (v); 
see  8  U.S.C.  1182(m)(2)(Ai(iv)(I). 

Items  (i)  through  (v)  above  are  not  an 
exclusive  list  of  the  significant  steps 
that  may  be  taken  to  meet  the 
requirements  of  the  fourth  attestations 
element,  and  a  facility  is  not  required  to 
take  more  than  one  step  if  the  facility 
can  demonstrate  than  taking  a  second 
step  is  not  reasonable.  8  U.S.C. 
1182(m)(2)(B). 

Special  rules  apply  to  cases  where  an 
alien  nurse,  for  whom  an  employer  has 
filed  an  attestation,  is  performing 
services  at  a  worksite  other  than  the 
employer's  worksite  or  other  than  a 
worksite  controlled  by  the  employer.  In 
cases  of  temporary,  emergency 
circumstances,  with  respect  to 
information  not  within  the  knowledge 
of  the  attestor,  or  for  other  good  cause, 
the  Secretary  may  waive  such 
requirements  for  the  attestation  for  the 
worksite  as  the  Secretary  may  determine 
are  appropriate,  in  order  to  avoid 
duplicative  attestations.  8  U.S.C. 
1182(m)(2)(A)  (as  amended  by  section 
162(f)(2)(B)(iii)  of  IMMACT). 

These  attestations  (and  visa  petitions 
supported  by  them)  are  available  for 
public  examination  in  the  Employment 
and  Training  Administration  (ETA) 
National  Office  in  Washington,  D.C.  8 
U.S.C.  1182(m)(2)(E)(i).  The  Department 
also  informs  the  Immigration  and 


Naturalization  Service  (INS)  which 
attestations  have  been  accepted.  The 
employer  must  furnish  evidence  to  INS 
that  the  Department  has  accepted  its 
attestation  for  filing  as  a  prerequisite  for 
INS  approving  a  petition  to  bring  in 
foreign  RN's  under  H-1  A  visas  (which 
visas  are  issued  by  the  U.S.  Department 
of  State  (DOS)).  8  U.S.C. 
1101(a)(15)(H)(i)(a). 

In  summary,  DOL's  administrative 
functions  under  the  INRA  include,  with 
certain  limited  exceptions,  receiving 
and  accepting  attestations  for  filing,  i.e., 
checking  that  the  attestation  form  is 
properly  completed  and  that  the 
required  explanatory  statements  are 
provided.  IXDL  reviews  elements  of 
attestations  in  only  four  instances:  (1) 
the  facility  attests  to  a  "non-standards" 
indicator  of  substantial  disruption 
(Element  I);  (2)  the  facility  takes  as  one 
of  its  two  steps  a  "non-standard"  timely 
and  significant  step  (Element  IV);  (3)  the 
facility  attests  that  taking  a  second 
timely  and  significant  step  under 
Element  FV  would  not  be  reasonable; 
and  (4)  the  facility  is  not  an  employer 
of  H-1  A  nurses  and  is  claiming  a  bona 
fide  medical  emergency  as  the  oasis  for 
requesting  a  waiver  of  one  or  more  of 
the  attestation  elements.  The 
Department  also  makes  the  accepted 
attestations  available  for  public 
inspection,  and  notifies  INS  of  those 
attestations  that  DOL  has  on  file.  These 
administration  functions  are  delegated, 
by  regulation,  to  ETA. 

C.  Complaints.  Investigations  and 
Enforcement 

The  Department  is  also  authorized  to 
investigate  allegations  that  a  facility  has 
failed  to  meet  the  conditions  attested  to 
or  that  a  facility  has  misrepresented  a 
material  fact  in  an  attestation.  8  U.S.C. 
1182(m)(2)(E)  (ii)  through  (v).  If 
violations  are  found.  DOL  may  impose 
administrative  remedies,  including  civil 
money  penalties  (CMP's);  shall  notify 
the  Attorney  General,  who  shall  not 
approve  H-lA  petitions  for  a  period  of 
at  least  1  year  for  the  facility;  shall 
obtain  back  wages;  and  may  impose 
other  remedies.  These  activities 
constitute  the  Department's  enforcement 
functions  under  the  DMRA.  Under  the 
regulations,  the  enforcement  functions 
are  delegated  to  the  Department's 
Employment  Standards  Administration 
(ESA).  Wage  and  Hour  Division. 

D.  Advisory  Group 

Finally,  pursuant  to  the  INRA,  the 
Secretary  appointed  an  advisory  group 
which  includes  representatives  of  DOL. 
the  Department  of  Health  and  Human 
Services,  the  Attorney  General, 
hospitals,  and  labor  organizations 
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representing  RN's.  Pub.  L  101-238 
section  3(c)(2).  103  SUt.  at  2103. 

Under  the  INRA.  the  advisory  group 
advises  tlie  Secretary  on: 

(1)  The  impact  of  this  legislation  on 
the  nursing  shortage, 

(2)  Programs  that  health  care  facilities 
may  implement  to  recruit  and  retain 
U.S.  RN's. 

(3)  State  recruitment  and  retention 
plans,  and 

(4)  The  advisability  of  extending  the 
law  beyond  the  current  5-year  duration 
of  this  pilot  program. 

The  advisory  group  operates  under 
the  auspices  of  the  EKDL  Office  of  the 
Assistant  Secretary  for  Policy. 

E.  Operating  Experience 

On  December  6. 1990.  an  interim  final 
rule  was  published  in  the  Federal 
Register  to  implement  the  Department's 
responsibilities  relating  to  attestations 
by  facilities  seeking  to  use 
nonimmigrant  aliens  as  registered 
nurses.  55  FR  50500.  This  interim  final 
rule  incorporated  many  of  the 
comments  the  Department  received  on 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  which  was  published  in  the 
July  6. 1990,  Federal  Register.  55  FR 
27992;  see  also  55  FR  30720  (July  27. 
1990).  The  interim  final  rule  went  into 
effect  on  the  date  it  was  published  and 
established  a  comment  period  that 
ended  February  4, 1991. 

The  rulemaking  was  the  Department's 
first  experience  with  defining  and 
implementing  an  attestation  process. 
The  interim  final  rule  required 
attestations  to  be  filed  in  the  ETA 
National  Office  to  allow  it  to  gain 
operating  experience  in  this  new 
process.  The  final  rule  pubbshed  below 
decentraUzes  the  processing  of  H-lA 
attestations  to  four  ETA  regional  office:.. 

The  attestation  includes  a  completed 
Form  ETA  9029  and  accompanying 
statements  that  explain  briefly  how  the 
facility  complies  with  the  various 
attestation  elements  and  describe  the 
documentation  available  at  the  facility 
that  demonstrates  compliance.  In  the 
case  of  facilities  attesting  to  "other" 
indicators  of  substantial  disruption, 
"other"  timely  and  significant  steps,  the 
unreasonableness  of  taking  more  than 
one  timely  and  significant  step,  and/or 
a  bona  fide  medical  emergency,  the 
attestation  must  also  include  more 
detailed  information  describing  how  the 
prescribed  standards  are  being  met. 

Attesting  facilities  are  required  to 
maintain  sufficient  dcx:umentation  to 
demonstrate  compliance  with  the 
statutory  and  regulatory  standards  for 
each  of  the  attestation  elements.  The 
attestation,  along  with  supporting 
documentation,  must  be  maintained  by 


the  faciUt]  on  site  in  a  separate  file.  The 
file  shall  a  so  contain  visa  petitions 
supported  by  the  attestation.  Any 
interested  |>arty  may  request  to  see  this 
file.  The  f^Uty  is  required  to  make  all 
of  the  infonnation  in  the  file  available 
within  72  hours  of  receiving  a  request. 

ETA  had  provided  for  a  30-day  time 
period  to  determine  whether  an 
attestationjcan  be  accepted  for  filing.  All 
attestation^  are  examined  to  ensure  that 
the  Form  HTA  9029  is  properly 
completeaand  that  the  explanatory 
statementsj  contain  the  required 
Informatiot).  In  the  case  of  facilities 
attesting  ta  "other"  indicators  of 
substantial  disruption,  "other"  timely 
and  signi^:ant  steps,  the 
unreasonableness  of  taking  more  than 
one  timelyjand  significant  step,  or  a 
bona  fide  medical  emergency,  the 
explanatoiw  infonnation  Is  reviewed  to 
ensure  tha(the  prescribed  standards  are 
being  met.  Attestations  which  meet  the 
established  criteria  are  accepted  for 
filing. 

At  the  ti  ne  the  interim  final  rule  was 
promulgat  d,  ETA  estimated  that 
approxima  tely  1.000  facilities  per  year 
would  be  9  ubmitting  attestations. 
Experienct  has  proven  this  estimate  to 
be  too  low  Approximately  1,500 
facilities  si^bmitted  attestations  the  first 
year  the  H-flA  attestation  process  was  in 
effect.  Approximately  1,400  facilities 
submitted  Attestations  during  the  1992 
fiscal  year.j  It 'should  be  noted,  however, 
that  the  nupober  of  attestations  received 
was  substantially  larger  than  the 
number  of  facilities  submitting 
attestation  i,  because  many  fadfities 
submitted  ittestations  that  were 
returned  ai  unacceptable. 

As  employers'  experience  with  the 

H-IA  prjogram  has  increased,  the 
proportion! of  attestations  that  ETA 
returns  be<  ause  they  are  unacceptable 
for  filing  h  is  decreased  from  43  percent 
to  the  curr  mt  level  of  23  percent.  The 
two  most  c  ommon  reasons  why  ETA  is 
not  able  to  accept  attestations  for  filing 
are  that  thi  Form  ETA  9029  is  not 
properly  c(  impleted  and  the  required 
explanator  f  statements  are  not  included 
with  the  submission.  ETA  returns 
unacceptal|le  attestations  to  the  facility 
with  a  lettir  explaining  why  the 
attastation  cannot  be  accepted  for  filing. 
The  facility  may  file  a  new  attestation 
which  corifects  the  deficiencies.  There 
are  no  restrictions  on  how  frequently 
they  may  Ue  refiled.  Most  facilities 
which  hav^  submitted  attestations  not 
'accepted  for  filing  continue  to  refile 
their  attestations  until  they  are  accepted 
for  filing. 

Over  70  |)6rcent  of  the  attestations 


have  been 


tubmitted  by  health  care 


facilities  Ic  cated  in  six  States — 


California,  New  York,  New  Jersey, 
Texas,  Illinois,  and  Florida. 
Approximately  90  percent  of  the 
attestations  Received  have  been 
submitted  by  three  types  of  facilities: 
about  62  percent  by  acute  care  facilities; 
22  percent  by  long-term  care  facilities; 
and  6  percent  by  nursing  contractors. 
It  was  estimated  in  the  interim  final 
rule  that  10  notices  of  strikes  or  lockouts 
and  10  annual  State  plans  would  be 
submitted  per  year.  However,  ETA  has 
received  notice  from  an  attesting  facility 
of  a  strike  that  lasted  1  day.  ETA  has  not 
received  any  annual  State  plans. 

F.  Comments  on  Interim  Final  Rule 

The  interim  final  rule,  which  was 
published  in  the  Federal  Register  on 
December  6,  1990,  invited  comments 
through  February  4, 1991.  55  FR  50500 
comments  were  received  from  21 
organizations  and  individuals, 
including  employers  and  employer 
associations,  labor  organizations,  a 
nurse  association,  a  commission,  an 
attorney  association,  two  individual 
attorneys,  one  Member  of  Congress,  and 
one  State  employment  security  agency 
(SESAJ.  The  41  comments  received  on 
the  NPRM  were  discussed  at  55  FR 
50501-50504  and  are  further  discussed 
in  pertinent  {>art  below. 

The  labor  organizations  and  other 
organizations  representing  the  interwsts 
of  registered  nurses  asserted  that  the 
interim  final  rule  did  not  offer  U.S. 
nurses  the  protection  offered  m  the 
proposed  rule,  while  the  attorneys  and 
commenters  representing  the  interests  of 
employers  asserted  that  the  interim  final 
rule  did  not  go  far  enough  in 
"streamlining"  the  attestation  process. 
See  55  FR  27992  (July  6. 1990);  and  55 
FR  30720  (July  27.  1990).  Some 
commenters  stated  that  the  Department 
had  been  successful  in  addressing 
concerns  that  the  proposed  definition  of 
"nurse"  did  not  take  into  consideration 
the  differences  among  State 
governments  in  defining  nursing  duties 
and  practices  and  did  not  clearly  state 
that  foreign  nurses  who  have  not  been 
licensed  by  State  nursing  boards  must 
have  passed  the  Commission  on 
Graduates  of  Foreign  Nursing  Schools 
(CGFNS)  Examination. 

The  major  concerns  expressed  by 
■commenters  on  the  interim  final  rule 
included:  the  type  of  and  location  for 
retention  of  supporting  documentation; 
the  waiver  provisions;  DOL's  role  in 
reviewing  attestations;  the  definition  of 
"facility",  and  the  indicators  of 
substantial  disruption. 

All  of  the  comments  received  on  the 
interim  final  rule,  as  well  as  those 
comments  received  on  the  proposed 
rule  that  may  not  have  been  fully 
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addressed  in  the  interim  final  rule,  have 
been  reviewed  and  considered  in 
preparing  this  final  rule. 

1.  Location  for  Retention  of  Supporting 
Documentation 

Three  labor  organizations  and  one 
Member  of  Congress  commented  that 
supporting  documentation  should  be 
available  at  EKDL.  as  well  as  at  the 
facility.  The  attorneys  commented  that 
only  the  Form  ETA  9029  should  be 
submitted  to  DOL  and  that  the 
requirement  concerning  the 
accompanying  explanatory  statements 
should  be  removed  in  the  final  rule. 
Two  employer  associations  commented 
in  support  of  the  interim  final  rule 
provisions  which  require  the  attestor  to 
maintain  the  supporting  documentation 
at  the  facility,  but  these  commenters 
wanted  the  rule  to  be  more  specific 
about  the  explanatory  statements  to  be 
submitted  with  the  Form  ETA  9029. 

As  indicated  in  the  preamble  to  the 
interim  final  rule,  ETA  found  the 
comments  offered  by  Former 
Representative  Bruce  Morrison,  then 
Chairman  of  the  House  Judiciary 
Committee's  Subcommittee  on 
Immigration,  Refugees,  and 
International  Law  when  INRA  was 
passed,  and  one  of  the  principal  authors 
of  the  legislation,  to  be  very  persuasive. 
In  commenting  on  the  proposed  rule. 
Representative  Morrison  voiced  his 
support  for  the  kinds  of  supporting 
documentation  required,  and  indicated 
that  the  intent  of  a  streamlined 
attestation  process  would  best  be  served 
by  keeping  the  amount  of 
documentation  filed  with  the  attestation 
to  a  minimum,  and  requiring  the  bulk  of 
it  to  be  retained  at  the  facility.  (The 
preamble  to  the  interim  final  rule  also 
pomted  out  that  the  Office  of 
Management  and  Budget  in  its  official 
comments  to  the  Department  on  the 
paperwork  burden  stated  that  there 
should  be  a  streamlined  attestation 
process.)  See  55  FR  at  50502. 

After  reviewing  the  comments 
received  during  this  rulemaking 
concerning  the  location  for  retention  of 
supporting  documentation,  and 
considering  the  foct  that  the  comments 
received  from  Representative  Morrison 
and  C^IB  are  consistent  with  a 
"complaint  driven  process"  for 
investigating  and  resolving  complaints. 
the  Department  has  decided  to  retain 
the  interim  final  rule's  provisions 
concerning  the  location  of  the 
supporting  documentation.  The  fecility 
must  submit  to  DDL  only  a  brief 
statement  of  what  documentation  is 
available  at  the  focility  to  demonstrate 
compliance  «irith  the  various  attestation 
elements.  Tlie  full  documentation  must 


be  retained  at  the  &dUty  for  the 
duration  of  the  attestation  period,  and 
for  as  long  thereafter  ts  the  facility 
continues  to  employ  an  H-1 A  nurse 
hired  under  the  attestation.  Further,  the 
facility  must  attest  that  the 
documentation  will  be  available  for 
public  examination  within  72  hoiu^  of 
receiving  a  request.  Failure  to  provide 
access  may  be  the  basis  for  a  complaint 
as  a  "failure  to  perform." 

2.  DOL  Authority  To  Review 
Attestations 

An  attorney  commenting  on  the 
interim  final  rule  questioned  whether 
DOL  has  the  authority  to  review  any  H- 
lA  attestations,  and  an  employer  and  an 
attorney  association  commented  that  the 
DOL  role  in  reviewing  attestations 
should  be  reduced.  However,  two  of  the 
labor  organizations  submitting 
comments  voiced  concern  that  the 
interim  final  rule  weakened  DOL's  role 
in  reviewing  attestations. 

The  proposed  rule  prescribed  a 
substantial  review  function  by  DOL.  As 
indicated  in  the  preamble  to  the  interim 
final  rule,  ETA  foimd  the  comments  of 
Representative  Morrison  and  Senator 
Edward  M.  Kennedy.  Chairman  of  the 
Senate  Judiciary  Committee's 
Subcommittee  on  Immigration  and 
Refugee  Affairs,  highly  persuasive.  Both 
Representative  Morrison  and  Senator 
Kennedy  expressed  the  view  that  the 
proposed  DOL  review  function  was 
greater  than  that  intended  by  the 
legislation.  This  was  also  the  view 
expressed  by  many  health  care  facility 
commenters.  See  55  FR  at  50502.  In 
response  to  these  comments,  the  interim 
final  rule  substantially  restricted  the 
DOL  review  function.  As  indicated 
above,  DOL  reviews  elements  of 
attestations  in  only  four  instances.  For 
all  other  attestations,  the  DOL  function 
is  limited  to  checking  that  the 
attestation  Form  ETA  9029  is  properly 
completed,  the  required  explanatory 
statements  are  included,  and  the  facility 
is  attesting  to  compliance  with  the 
regulatory  standards. 

The  Department  has  concluded  that 
the  provisions  governing  DOL's  review 
function,  set  forth  in  the  interim  final 
rule  should  be  retained.  After  a  careful 
review  of  the  comments  received  both 
on  the  proposed  rule  and  on  the  interim 
final  nde,  considering  that  only 
minimal  documentation  is  submitted, 
and.  in  view  of  the  fact  that  the  H-1  A 
program  relies  on  a  "complaint  driven 
process"  for  investigating  and  resolving 
complaints.  DOL  has  detarmined  that  no 
further  change  in  this  provision  is 
warranted. 


3.  Indicetors  of  Substantial  Disruption 

The  Department  received  10 
comments  concerning  the  indicators  of 
substantial  disruption  under  Attestation 
Element  One.  One  attorney  commented 
that  the  rule  should  not  be  mora  specific 
than  the  legislation  in  addressing 
"substantial  disruption";  and  an 
employer  commented  that  a  simple 
description  of  the  steps  taken  to  fill 
vacant  nursing  positions  ^ould  suffice 
as  evidence  that  there  would  be  a 
substantial  disruption  without  the 
services  of  nonimmigrant  alien  nurses. 
In  contrast,  one  employer  commented 
that  the  requirement  that  a  facility 
document  its  recruiting  efforts  does  not 
belong  in  the  section  of  the  regulations 
dealing  with  substantial  disruption.  The 
employer  also  commented  that  the 
documentation  requirements  under 

§ .310(dK3)  should  be  limited  to  the 

total  number  of  nursing  vacancies  and 
the  total  number  of  H-lA  nurses 
employed  at  the  time  the  attestation  is 
submitted.  Other  conunenters 
recommended  adding  mora  specific 

requirements  to  S ^.310(d)(2)  and 

allowing  facilities  to  count  as  vacant-all 
positions  encumbered  by  H-lA  nurses. 

INRA  was  enacted  to  allow  focilities 
to  use  nonimmigrant  alien  nurses 
temporarily  to  help  alleviate  substantial 
disruptions  in  health  care  services. 
while  requiring  that  facilities  take  steps 
designed  to  develop,  recruit  and  retain 
a  trained  U.S.  workfbrce  as  the  long- 
term  solution  to  the  current  nursing 
shortage.  One  of  the  legislatively- 
mandated  elements  that  a  facility  must 
attest  to  in  order  to  have  its  attestation 
accepted  by  DOL  is  a  substantial 
disruption  in  health  care  services  due  to 
a  shortage  of  nurses  (absent  the  services 
of  the  nonimmigrant  alien  nurses  on 
whose  behalf  they  are  petitioning). 

The  interim  final  rule  listed  four 
possible  indicators  of  substantial 
disruption.  These  indicators  were 
identified  by  organizations  representing 
both  employers  and  nurses  as  being 
those  most  commonly  experienced 
throughout  the  health  care  industry. 
However,  this  provision  was  not 
intended  to  be  an  exhaustive  list.  When 
a  facility  finds  that  the  indicators  of 
substantial  disruption  listed  in  the 
regulations  cannot  be  demonstrated  or 
that  such  indicators  are  inappropriate  to 
that  facility,  the  facility  may  propose  an 
alternative  indicator  of  substantial 
disruption  under  the  "other"  category. 
A  facility  attesting  to  an  "other" 
indicator  of  substantial  disruption  is 
required  to  provide  an  explanation 
which  clearly  shows  a  substanttal 
disruption  in  the  delivery  of  specific 
health  care  services  due  to  a  mortage  of 
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nurses.  For  example,  a  facility  that  has 
a  large  number  of  H-IA  nurses  with 
visas  that  will  be  expiring  within  the 
next  12  months  may  be  able  to 
demonstrate  that  it  will  experience  a 
substantial  disruption  if  it  cannot 
petition  INS  for  extensions  of  stay  and/ 
or  new  H-IA  nurses.  Such  a  facility 
may  choose  to  attest  to  an  "other" 
indicator  substantial  disruption.  The 
facility  would  then  be  required  to 
demonstrate  that  it  has  made 
conscientious  efforts  to  recruit  and 
retain  U.S.  nurses  but  has  a  history  of 
being  able  to  fill  only  a  small  percentage 
of  its  vacancies  with  U.S.  nurses,  and 
that  it  projects  a  vacancy  rate  of  at  least 
7  percent,  if  it  cannot  continue  to 
petition  INS  for  H-lA  nurses. 

DOL  has  determined  that  the  four 
indicators  of  substantial  disruption 
listed  in  the  interim  final  rule,  coupled 
with  the  "other"  indicator  of  substantial 
disruption,  strike  the  proper  balance  in 
addressing  the  concerns  raised  in  the 
comments.  These  indicators  satisfy  the 
need  for  standardized  criteria  that  can 
be  used  by  facilities  in  determining 
whether  they  qualify  to  file  an 
attestation  and  by  DOL  in  carrying  out 
its  enforcement  responsibilities. 
Therefore,  they  have  been  retained  in 
this  final  rule. 

However,  ^sed  on  its  operating 
experience,  the  Department  has 
determined  that  a  brief  explanatory 
statement  is  not  necessary  if  the 
employer  attests  to  a  vacancy  rate  of  7 
percent  or  more,  or  to  an  unutilized  bed 
rate  of  7  percent  or  more.  The  employer 
is  still  required  to  maintain  supporting 
dociunentation  and  to  make  it  available 
for  review  at  the  fecility  in  accordance 
wi\h% .350(b). 

4.  No  Adverse  Effect 

A  nurses'  association,  a  labor 
organization,  and  one  Member  of 
Congress  submitted  comments 
endorsing  the  Department's  approach  to 
determining  no  adverse  effect  on  wages. 
The  labor  organization  and  the  Member 
of  Congress  advocated  using  the  same 
approach  to  determining  whether  there 
would  be  no  adverse  effect  on  working 
conditions.  A  nationwide  employer 
organization  and  a  statewide  employer 
association  both  commented  that  the 
rule  should  state  that  the  wage  need 
only  be  the  lowest  point  on  the 
prevailing  wage  range  since  most  H-lA 
nurses  start  out  in  entry-level  positions. 
One  attorney  commented  that  facilities 
should  not  be  required  to  get  prevailing 
wage  determinations  prior  to  filing  their 
attestations,  and  another  attorney  and 
an  attorney  association  commented  that 
the  prevailing  wage  requirement  should 
be  deleted  entirely. 
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Aflei  careful  consideration  of  the 
comme  nts  received,  the  Department  has 
determ  ned  that  there  will  be  no 
substadtive  changes  made  to  the  interim 
final  nile's  requirements  concerning  no 
advers(  effect  on  wages  and  working 
conditi  }ns. 

The  1  equirement  concerning  no 
adverst  effect  on  wages  is  statutory  and. 
as  such ,  cannot  be  removed  from  the 
regulat  ons.  As  pointed  out  in  the 
preamt  le  to  the  interim  final  rule: 

The  p  irase  "not  adversely  affect  the 
wages"  s  a  well  established  legal  term  of  art 
that  has  been  used  for  decades  in  alien  labor 
certifica  ion  programs,  with  a  very  specific 
meaninj  of  at  least  the  area  prevailing  wage 
for  the  0  :cupation  *  *  *.  Presumably 
Congrcs  i  was  aware  of  this  meaning  in 
incorpo:  ating  this  language  in  the  INRA.  |55 
FR  at  50  506.1 

The  prevailing  wage  rate  is  derived  by 
averagflig  the  wages  paid  by  a  sample  of 
facihtids  in  the  geographic  area.  If  the 
prevailjng  wage  determination  was  not 
obtained  prior  to  submitting  the 
attestation,  the  facility  would  not  have 
the  knokvledge  needed  to  determine 
whethe  ■  it  could  truthfully  attest  to 
paying  )ach  nurse  it  employs  at  least  the 
prevail:  ng  wage  for  the  geographic  area, 
nor  woi  lid  it  be  able  to  attest  to  having 
the  sup  )orting  documentation  available 
at  the  f(  cility  for  examination  by 
interest  3d  parties. 

Open  iting  experience  has  indicated 
that  cla  ification  is  desirable  as  to  how 
far  in  ai  vance  a  health  care  facility  can 
obtain  t  le  prevailing  wage  from  the 
SESA.  ^ome  facilities  have  allowed  an 
inordinate  amount  of  time  to  elapse 
between  obtaining  a  prevailing  wage 
determiiation  from  the  SESA  and  filing 
an  apprbpriate  attestation.  Since 
prevailing  wage  surveys  and 
determinations  are  frequently  updated 
by  SESA's,  to  minimize  the  possibility 
of  advetse  effect  on  the  wages  of  U.S. 
registered  nurses  the  prevailing  wage 
determination  should  be  reasonably 
contemporaneous  with  the  filing  of  the 
attestation.  To  assure  that  the  prevailing 
wage  determination  supporting  the 
attestation  is  current  the  regulation  at  20 
CFR  65$.310(e)(l)(i)  has  been  amended 
to  requite  filing  of  the  attestation  within 
90  days  of  the  date  the  prevailing  wage 
request  was  submitted  to  the  SESA  by 
the  faci  ity. 

Secti«n§ .310(e)(l)(i)ofthe 

interim  final  rule  requires  that  a  facility 
obtain  a  prevailing  wage  determination 
from  th(  I  SESA.  Although  the  SESA  and 
ETA  administrative  system  provide  an 
avenue  for  a  facihty  to  challenge  a  SESA 
determination  through  the  Employment 
Service  (ES)  complaint  process  (see  20 
CFR  pa  1 658,  subpart  E),  the  interim 
final  ru  e  did  not  specifically  identify 


that  process.  The  final  rule  provides 
needed  clarification  by  directing  the 
facility  to  the  ES  complaint  process  and 
alerting  the  facility  that  a  challenge  of 
a  SESA  determination  may  be  made 
only  prior  to  filing  an  attestation  in 
which  that  SESA  determination  is  used. 
Implicit  and  essential  in  this  process  is 
the  requirement  that  once  a  facility 
obtains  a  prevailing  wage  determination 
from  the  SESA  and  files  the  attestation 
without  challenging  the  SESA's 
determination  through  the  ES  complaint 
system,  the  facility  has  in  effect 
accepted  ^e  determination  and  waived 
its  right  to  challenge  the  determination. 
Permitting  a  facility  to  operate  under  a 
determination  and  later  contest  it  m  the 
course  of  an  investigation  or 
enforcement  action  is  contrary  to  sound 
public  policy;  such  a  delayed, 
disruptive  challenge  would  have  a 
harmful  effect  on  U.S.  and  H-lB  nurses, 
competing  hospitals,  and  other  parties 
who  may  have  relied  on  the  wage 
provided  by  the  facility  on  the 

attestation.  Section  § .310(3)(l)(i)  of 

the  final  rule  explicitly  states  the 
Diepartment's  clarification  of  the  use  and 
consequence  of  the  ES  complaint 
process. 

Regarding  working  conditions,  the 
final  rule,  as  did  the  interim  final  rule, 
applies  an  adverse  effect  standard  on  a 
facility  basis,  due  to  the  administrative 
infeasibility  of  making  prevailing 
practice  determinations  on  an  area-wide 
basis. 

Concerning  the  documentation 
requirements  for  pay  and  compensation, 
a  Member  of  Congress  commented  that 
the  interim  final  rule  did  not  require 
specific  enough  documentation.  He 
suggested  that  the  rule  should  require 
specific  wage  and  job  data  for 
individual  nurses  and  positions,  not 
summaries.  However,  a  statewide 
employer  association  expressed  concern 
that  the  interim  final  rule  made 
confidential  information  available  to  the 
public.  This  commenter  suggested  that 
such  information  should  be  available 
only  to  the  Department  of  Labor  and/or 
others  as  hospital  policy  allows.  Former 
Representative  Monison,  in 
commenting  on  the  NPRM.  which 
contained  documentation  requirements 
much  like  the  interim  final  rule,  voiced 
his  support  for  the  kinds  of  supporting 
documentation  required. 

After  careful  consideration  of  the 
comments  received,  the  Department  has 
determined  that  there  will  be  no 
changes  made  to  the  interim  final  rule's 
requirements  concerning  documentation 
of  no  adverse  effect  on  wages  and 
working  conditions.  Employers  should 
note  that  if  a  complaint  is  filed,  an 
investigation  conducted,  and  a  hearing 
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held,  any  employer  information 
submitted  as  evidence  for  the  hearing 
vnll  become  a  matter  of  public  record. 
Such  information  may  well  be  more 
extensive  than  that  which  the  employer 
must  m^e  available  for  public 
examination.  See  8  U.S.C. 
1182(m)(2)(E). 

5.  Notification  of  Strike  or  Lockout 

One  employer  commented  that  the 
requirement  Aat  the  facility  notify  ETA 
within  3  days  of  the  occurrence  of  a 
strike  or  lockout  at  the  facility  involving 
registered  nurses  should  be  changed  to 
allow  the  facility  10  days  to  notify  ETA. 

The  Department  has  determined  that 
the  current  reqtiirement  that  ETA  be 
notified  within  3  days  of  the  occiurence 
of  a  strike  or  lockout  provides  the 
facility  with  adequate  time  for  making 
the  required  notification,  since  the 
facility  will  be  aware  of  any  such 
occurrence  immediately.  Tlie  current 

grotections  offered  to  U.S.  nurses  wcnild 
e  weakened  if  the  3-day  notification 
period  were  lengthened.  Tlierefore.  no 
change  is  being  made  in  the 
requirements  governing  notification  of 
strike  or  lockout. 

6.  Notification  of  Filing 

An  attorney  commented  that  the 
requirement  that  facilities  notify  their 
employees  when  they  file  an  attestation 
is  burdensome  to  employers  and  goes 
beyond  what  is  in  the  statute.  The 
attorney  recommended  that  faciUties  be 
required  to  provide  notice  only  of  the 
filing  of  H-IA  visa  petitions  with  INS 
and  only  from  the  time  of  filing  until  the 
alien  begins  work.  The  attorney  also 
commented  that  the  current  requirement 
concerning  the  availability  for  pubUc 
examination  of  the  supporting 
documentation  goes  beyond  what 
should  be  required. 

While  INRA  amendments  to  the  INA 
call  for  notice  of  filing  when  the  visa 
petition  is  filed,  the  accompanjdng 
House  Judiciary  Committee  report  on 
INRA  (then  called  H.R.  3259) 
recommending  that  the  bill  pass  without 
amendment,  stated  on  page  5  that: 

[T)he  Cacility  it  required  to  provide  aotice 
of  filing  of  an  attestation  to  various  labor 
representatives  or  to  post  a  notice  in  a 
conspicuous  location.  The  CommittM 
believes  that  notice  of  filing  is  an  important 
element  of  the  new  procedure,  particularly  in 
view  of  the  fact  that  this  is  one  of  two 
mechanisms  available  for  U.S.  nurses  to 
monitor  the  admission  of  foreixn  nurses  and 
its  possible  eSsct  oo  their  em^oymeDt 
situation.  (H.R.  Rap.  Na  101-288, 101st 
Cong..  1st  Sess.  5  (1969).] 

The  Department  believes  dxat  die 
notice  requirements  ere  cdhsistent  wiA 
the  intent  of  Congress  tfiat  all  aspects  of 


the  process  should  be  open  to  public 
review.  Additionally,  tUs  approach  is 
necessary  to  facilitate  the  comnJaint  and 
investigative  process  that  is  called  for  in 
the  INA. 

7.  Waiver  Provisions 

The  Department  received  numerous 
comments  critical  of  the  interim  final 
rule's  provisions  concerning  waivers  of 
certain  attestation  elements.  Such 
waivers  may  be  requested  by  feciUties 
which  are  not  themselves  employers  of 
H-IA  nurses,  but  which  use  H-IA 
nurses  employed  by  contractors.  Three 
labor  organizations  opposed  the  interim 
final  rule's  waiver  provisions.  One  of 
these  organizations  expressed 
opposition  to  allowing  any  waivers, 
while  another  commented  that  the 
provisions  go  beyond  the  statute  and 
allow  for  circumvention  of  legislative 
intent.  One  Member  of  Congress 
commented  that  waivers  for  temporary 
emergency  situations  should  be  very 
narrow  and  for  a  short  period  of  time. 

One  attorney  commented  that  the 
waiver  provisions  ^ould  be  expanded 
so  that  radlities  only  using  H-IA  nurses 
employed  by  contractors  would  not  be 
required  to  file  an  attestation.  Such  a 
broad  waiver  would  go  beyond  the 
scope  of  the  statute.  The  Secretary  only 
has  the  discretion  to  waive  attestations 
for  worksites  using  nonimmigrant 
nurses  emplo3rad  ^  contractors  "to 
avoid  duplicate  attestations  in  cases  of 
temporary  circumstances,  with  respect 
to  information  not  within  the 
knowledge  of  the  attestor,  or  for  other 
good  cause."  Section  212(m)(2)(A)  of  the 
INA  as  amended  by  section 
162(fK2)(B)(iii)  of  IMMACT. 

The  Department  has  carefolly 
considered  the  cmnments  concerning 
the  waiver  provisions  set  forth  in  the 
interim  final  rule.  With  the  above  one 
exception,  none  of  the  commenters 
made  any  specific  recommendations  for 
revisions  to  these  provisions  «vhich 
would  address  the  concerns  raised.  No 
need  or  basis  for  revisions  are  indicated 
by  the  Department's  operational 
experience,  the  Depardncnt  has  received 
very  few  requests  for  waivers  during  the 
2  years  the  program  has  been  in 
operation.  'Therefore,  for  the  above 
reasons,  no  changes  have  been  made  to 
this  section  in  the  final  rule. 

8.  Nursing  Contractors 

An  attorney  organization  commented 
that  contractors  would  not  be  required 
to  comply  with  eadi  attestation  element. 
The  commenter  suggested  that,  at  most, 
they  should  be  required  to  attest  that 
their  employees  vml  be  paid  at  a  rate 
equal  to  the  rate  for  nurses  similarly 
employed  by  ttie  fadUty  v^ere  they  are 


placed.  The  Department  does  not  have 
the  authority  to  make  such  a  change. 
Amendments  to  the  INA  by  IMMACT 
require  that  both  the  ooDtractor  and  the 
worksite  facility  (other  than  private 
households)  file  attestations.  These 
amendments  grant  the  Secretary 
discretion  to  determine  the 
requirements  of  the  attestation  filed  by 
the  woiksite  facility,  but  they  do  not 
grant  the  Department  the  authority  to 
waive  any  attestation  elements  for 
contractors.  To  the  contrary,  IMMACT 
amended  the  INA  to  make  clear  that, 
where  nursing  contractors  are  involved, 
both  the  contractor  and  the  worksite 
facility  (other  than  private  households) 
must  file  attestations. 

9.  Definition  of  "FaciUfy" 

One  labor  oiganization  commented  in 
support  of  the  definition  of  "facility"  set 
forth  in  the  interim  final  rule,  which 
reouires  an  employer  with  multiple  sites 
to  nle  an  individual  attestation  for  each 
site  unless  the  sites  are  in  reasonable 
geographic  proximity,  used  for  the  same 
purpose,  and  share  the  same  nursing 
staff  and  equipment.  On  the  other  hand, 
one  employer  and  an  attorney 
recommended  that  a  multi-site 
employer  should  be  allowed  to  file  a 
single  attestation  so  long  as  the  same 
employer  controls  each  worksite. 

DOL  carefully  considered  this  multi- 
site  issue  during  the  development  of 
both  the  NPRM  and  the  interim  final 
rule  and  determined  that  any 
advantages  of  a  "single  attestation" 
would  be  offset  by  the  problems  it 
would  cause.  Area  prevailing  wage  rates 
would  be  different  for  sites  in  different 
geographic  areas.  Entities  would  be 
significantly  increasing  the  vulnerability 
of  their  entire  system  to  suspension 
from  the  program,  shotild  one  of  their 
sites  inciu-  a  violation  or  should  a  lay  off 
of  nurses  occ\ir  at  only  one  of  their  sites. 
It  should  be  noted,  however,  that  multi- 
site  entities  may  develop  materials  that 
could  be  used  by  all  of  their  sites,  with 
perhaps  some  minor  modifications.  See 
55  FR  at  50504. 

10.  State  Plans 

Three  commenters  stated  that  the 
section  dealing  vrith  State  plans  for  the 
recruitment  and  retention  of  nurses 
should  be  expanded.  One  labor 
organization  commented  that  the 
regulations  need  to  specify  that  a  State 
may  use  a  State  plan  to  impose 
obligations  on  a  facilify  that  go  beyond 
those  that  would  be  applicable  in  the 
absence  of  a  State  plan.  One  Member  of 
Congress  commented  that  the 
regulations  sho\ild  specify  that  the  list 
of  eight  compoaents  of  a  State  plan  is 
not  an  exhaustive  liM  and  that  Strtes 
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should  be  encouraged  to  develop 
additional  components.  An  empioyer 
association  commented  that  the 
regulations  should  include  the  criteria 
that  will  be  used  for  determining 
whether  to  approve  State  plans. 

To  date,  the  Department  has  received 
no  State  plans.  All  of  the  changes 
suggested  by  the  commenters  would 
make  the  section  dealing  with  State 
plans  more  restrictive.  "Hie  Department 
believes  that  any  additional  restrictions 
would  further  discourage  States  from 
developing  and  implementing  State 
plans.  Therefore,  no  revision  has  been 
made  to  this  section. 

11.  Definitions  of  "U.S.  Nurse"  and 
"U.S.  Worker" 

The  definitions  of  "United  States 
(U.S.)  nurse"  and  "United  States  (U.S.) 
worker"  in  the  interim  final  rule  include 
U.S.  citizens,  U.S.  nationals,  permanent 
resident  aliens,  and  temporary  resident 
aliens.  A  Member  of  Congress 
commented  that  refugees  and  asylees 
should  be  included  in  both  of  these 
definitions,  since  refugees  and  asylees 
are  lawfully  in  the  U.S..  are  allowed  to 
work  for  an  indefinite  period  of  time, 
and  there  is  nothing  in  the  statute  that 
excludes  them. 

In  response  to  comments  received 
from  the  Office  of  Special  Counsel  for 
Immigration-Related  Unfair 
Employment  Practices  (OSC)  of  the 
Department  of  Justice  during  the 
rulemaking  process  implementing  the 
IMMACT  amendments  to  the  permanent 
labor  certification  program,  the 
definition  of  "U.S.  worker"  for  the 
purposes  of  that  program  was  amended 
to  include  within  that  definition 
"protected  individuals"  under  the  INA's 
unfair  immigration-related  employment 
practices  provision.  8  U.S.C. 
1324b(a)(3):  see  56  FR  54920,  54926 
(October  23, 1991);  see  also  8  U.S.C. 
1182(a)(5)(A);  and  20  CFR  part  656.  To 
meet  the  definition  of  a  "protected 
individual",  one  must  be  a  U.S.  citizen, 
a  U.S.  national,  or  an  aUen  in  one  of 
four  citizenship  status  categories:  (1) 
permanent  resident:  (2)  temporary 
resident  (including  seasonal  and 
replenishment  agricultural  workers);  (3) 
refugee;  or  (4)  asylee.  To  remain  a 
"protected  individual",  these  aliens 
•must  complete  the  naturalization 
process  within  a  specified  period  of 
time.  Protected  individuals  can  work 
indefinitely  in  the  United  States. 

The  H-IA  interim  final  rule's 
definitions  of  "U.S.  nurse"  and  "U.S. 
worker"  included  all  "protected 
individuals"  except  reftigees  and 
asylees.  To  have  consistent  definitions 
of  the  term  "U.S.  worker"  in  the 
certification  and  attestation  programs 
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adminii  tered  by  DOL,  the  definitions  of 
"U.S.  nurse"  and  "U.S.  worker"  have 
been  clarified  and  amended  in 

§ .3  J2  to  be  consistent  with  the 

definitii  >n  of  "U.S.  worker"  for  the 
perman  mt  ahen  labor  certification' 
progran  . 


12.  Lay(  iff  Provision 

INRA  amended  the  INA  to  provide 
that  a  fa  cility  cannot  meet  the  first 
attestati  sn  element,  relating  to  a 
substan^al  disruption  in  the  delivery  of 
health  c^  services,  if,  within  the  past 
12  mondis  it  has  laid  off  any  registered 
nurses,  n  the  interim  final  rule  the 
Departn  ent  interpreted  this  statutory 
provisio  a  to  cover  lay  offs  of  all 
individ)  als  who  are  licensed  registered 
nurses,  i  egardless  of  the  positions  they 
held  wil  lin  the  health  care  facility. 

MTINk  amended  the  INA  to  clarify 
Congressional  intent  regarding  lay  offs, 
by  specking  that  a  facility  which  has 
laid  off  i  registered  nurse  other  than  a 
staff  nuase  still  meets  the  "no  layoff" 
requireiient,  if,  in  its  attestation,  the 

jttests  that  it  will  not  replace  the 
|th  an  H-lA  nurse  (either 
tromotion  or  otherwise)  for  a 
1  year  after  the  date  of  the 
the  final  rule,  section 
|310(d)(l)  has  been  revised  to 
ite  this  statutory  amendment. 


facility 

nurse 

through 

period 

layoff. 

§ 

incorpo,       ^ 

The  definition  of  "layoff*  in 

§ «302  has  been  revised  to  specify 

that  if  st^ff  nurses  are  separated  from 
one  spedialized  activity,  the  retraining 
and  retention  they  are  offered  must  be 
in  another  activity  involving  direct 
patient  dare  at  the  same  facility  in  order 
for  their  separation  not  to  be  considered 
a  "layoff",  and  a  sentence  has  been 
expanded  to  indicate  that  a  "staff  nurse" 
means  a  nurse  who  provides  nursing 
care  dirattly  to  patients  Item  8.a(i)  on 
the  Form  ETA  9029  has  also  been 
modified  to  reflect  the  amendment  to 
the  "no  ayoff"  provision. 

G.  Tecbi  teal  and  Clarifying 
Amendn  ents  in  Final  Rule 

1.  Decen  lalization  to  the  Regional 
Offices 

The  interim  final  rule  required  that 
attestations  be  submitted  to  the  ETA 
National  Office.  This  was  done  as  a 
temporal  y  measure,  in  order  to  allow 
the  Nati<  nal  Office,  which  is 
responsi  ile  for  establishing  the  policies 
and  proc  sdures  for  administering  the 
pro^m,  an  opportunity  to  gain  first- 
hand exj  erience  in  administering  an 
attestatio  n  program.  It  was  believed  that 
this  expc  rience  would  assist  the 
National  Office  in  developing 
regulatio  as  and  in  providing  policy 
guidance!  ^°^  regional  offices  once  they 


were  assigned  responsibility  for 
administering  the  program. 

The  final  rule  decentralizes  the 
processing  of  attestations  for  four  ETA 
regional  offices— Boston,  Chicago, 
Dallas,  and  Seattle — by  revising 

§ .310(b)  and  by  making  the 

modifications  required  elsewhere,  so 
that  the  entire  body  of  the  rule  reflects 
this  decentralization.  Information  on  the 
addresses  of  the  four  regional  offices 
and  the  States  served  by  each  has  been 
added  to  the  instructions  for  completing 
the  Form  ETA  9029. 

2.  Claims  of  Business  Exigency 

Under  § .310(c)(l)(iii)  of  the 

interim  final  rule,  a  facility  submitting 
an  attestation  prior  to  April  1, 1991,  was 
allowed  to  claim  business  exigency  as  a 
basis  for  delaying  the  compilation  of 
documentation  supporting  its  attestation 
for  up  to  90  days  after  submission  of  its 
attestation.  This  provision,  now 
obsolete,  which  was  intended  to  ease 
the  transition  from  the  H-l  to  the  H-IA 
program,  has  been  deleted  from  the  final 
rule  since  the  applicable  date  has 
passed. 

3.  Indicators  of  Substantial  Disruption 

The  third  indicator  of  substantial 
disruption  was  described  in 

§ .310(d)(2)(C)  of  the  interim  final 

rule  as  the  elimination  or  curtailment  of 
"essential  health  care  services  that  are 
otherwise  not  available  in  the 
community.*  •  •"  This  indicator 
should  have  been  described,  in 
accordance  with  section  212(m)(2)(A)(i) 
of  the  INA,  as  the  elimination  or 
curtailment  of  essential  health  care 
services  not  otherwise  available  "at  the 
facility."  Section  212(m)(2)(A)(i)  of  the 
INA  requires  the  facility  to  attest  that 
"there  would  be  a  substantial  disruption 
through  no  fault  of  the  facility  in  the 
delivery  of  health  care  services  of  the 
facility  without  the  services  of  (the! 
alien".  The  final  rule  makes  this  change, 
so  that  the  third  indicator  of  substantial 
disruption,  as  described  in 

.310(d)(2)(C)  of  the  final  rule 

reads  so  that  it  applies  to  the 
elimination  or  curtailment  of  health 
services  at  the  facifity. 

4.  Timely  and  Significant  Steps 
Section  212(m)(2)(E)(iv)  of  the  INA 

provides  that  a  violation  will  be  found 
if  a  facility  "faillsj  to  meet  a  condition 
attested  to".  The  regulation, 

§ .310(g)(1),  has  been  modified,  in 

accordance  with  this  statutory  directive, 
to  specify  that  employers  will  be  held 
responsible  for  all  timely  and  significant 
steps  to  which  they  attest.  If,  for 
example,  the  employer  attests  it  is 
taking  four  timely  and  significant  steps. 
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but  is  found  in  an  investigation  to  be 
complying  with  only  two,  a  violation 
will  be  cited.  It  should  be  noted  that  the 
INA  requires  a  minimum  of  two  steps, 
imleiss  taking  a  second  step  would  be 
unreasonable. 

The  interim  final  rule  required  a 
facility  taking  the  third  timely  and 
significant  step  specified  in  section 
2l2(m)(2)(B)(iii)  of  the  DMA— the  faciUty 
is  paying  nurses  at  a  higher  rate  than 
nurses  similarly  employed  in  the — area 
to  maintain  documentation  showing 
that  its  entire  schedule  of  wages  for 
nurses  is  at  least  5  percent  higher  than 
the  prevaiUng  wages,  as  determined 

pursuant  to  22  § .310(e)(1).  The 

question  arose  whether,  in  the  case  of  a 
facility  where  wages  for  nurses  are  the 
result  of  arms-length  collective 
bargaining,  this  r^\ilatidn  required  the 
facility  to  pay  at  least  5  percent  higher 
than  the  collectively-bargained  rate  in 
order  to  attest  to  the  third  statutory  step. 
The  Department  has  concluded  that  it  is 
not  reasonable  to  require  that  fecilities 
pay  5  percent  higher  than  a  collectively- 
bargained  rate,  if  such  a  wage  is  at  least 
five  percent  higher  than  the  prevailing 
wage  for  the  geographic  area  as 
determined  by  the  SESA.  Therefore,  in 

the  final  rule  § .310(g)(l)(i)(A){3) 

has  been  amended  to  allow  a  facility  the 
option  of  attesting  to  the  third  timely 
and  significant  step  if  its  entire  schedule 
of  collectively-bargained  wage  rates  is  5 
percent  above  the  prevailing  wage  as 
determined  by  the  SESA. 

One  commenter,  an  employer 
organization,  suggested  a  new  waiver 
provision.  This  commenter  proposed 
that  any  fecility  which  can  demonstrate 
that  it  is  unable  to  meet  the 
requirements  for  nursing  services  under 
title  XVm  or  title  XIX  of  the  Social 
Security  Act,  or  that  can  demonstrate 
that  it  fails  to  meet  minimum  federal  or 
state  statutory  requirements  for  nursing 
staff,  should  be  exempt  from  the  fourth 
attestation  element — timely  and 
significant  steps.  The  Department  has 
concluded  that  it  does  not  have  the 
authority  to  promulgate  such  a  waiver, 
since  timely  and  significant  steps  are 
required  by  the  statute, 

5.  Review  of  Attestations  Accepted  and 
Not  Accepted  for  Filing 

The  interim  final  rule's  provision  for 
administrative-]udicial  review  of  a 
determination  by  DOL  whether  or  not  to 
accept  an  attestation  for  filing  has  been 

clarified.  Under  § .30lTe),  an 

appeal  may  be  taken  to  the  Bocird  of 
Alien  Labor  Certification  Appeals  only 
on  an  ETA  determination  where  ETA 
has  performed  a  review  function.  The 
four  instances  in  which  ETA  performs  a 
review  function  involve  determinations 


on  the  following  issues  only:  (1)  The 
facility  attests  to  a  "non-standard" 
indicator  of  substantial  disruption 
(Element  I):  (2)  the  facility  takes  as  one 
of  its  two  steps  a  "non-standard"  timely 
and  significant  step  (Element  IV);  (3)  the 
facility  attests  that  taking  a  second 
timely  and  significant  step  under 
Element  FV  would  not  be  reasonable; 
and  (4)  the  facility  is  not  an  employer 
of  H-l  A  nurses  and  is  claiming  a  bona 
fide  medical  emergency  as  the  basis  for 
requesting  a  waiver  of  one  or  more  of 
the  attestation  elements. 

6.  Technical  Amendments  to 
Enforcement  Subpart 

Based  on  ESA's  operational 
experience  with  the  H-IA  program, 
three  technical  changes  have  been  made 
in  subpart  E  on  enforcement  First,  to 
regularize  the  hearing  process,  while 
remaining  consistent  with 
Congressional  intent  regarding  timely 
hearings  for  interested  parties,  the  final 
rule  specifies  that,  once  the  deadline  for 
requesting  a  hearing  has  expired,  an 
interested  party  may  participate  in  an 
administrative  law  judge  proceeding 
only  with  the  approval  of  the  judge. 
Further,  to  make  the  hearing  and 
notification  process  more  easily 
understood,  the  final  rule  has  a  separate 
section  setting  out  the  stages  at  which 
the  enforcement  determination  becomes 
final  agency  action  and  notification  (if 
any)  is  sent  to  ETA  and  INS.  In  the 
interim  final  rule,  these  provisions 
appeared  in  the  same  section  with  the 
provisions  regarding  the  ESA 
determination  notification,  and  this 
regulatory  structure  was  somewhat 
confusing.  In  addition,  the  final  rule 
contains  an  express  statement  of  the 
opportimity  to  direct  inquiries  and 
requests  for  technical  assistance  to  the 
Wage  and  Hour  Division  of  ESA.  The 
final  rule  also  expressly  authorizes  the 
filing  of  bearing  requests  by  facsimile 
transmission  (FAX)  and  requires  that 
the  Solicitor  of  Labor  will  be 
appropriately  served  with  hearing 
requests.  Finally,  the  rule  has  been 
modified  to  make  corrections  regarding 
cross  references  and  citations. 

n.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  0MB  Control 
No.  1205-0305. 

Based  on  operating  experience, 
technical  changes  were  made  to  the 
Form  ETA  9029  to  clarify  the  attestation 
requirements  and  reduce  the  need  for 


separate  explanatory  statements.  The 
Department  believes  that  the  changes  to 
the  form  will  result  in  a  decrease  in  the 
proportion  of  attestations  retximed  to 
employers  because  they  are 
unacceptable  for  filing. 

Included  among  the  changes  made  to 
the  form  are  the  following: 

a.  The  phrase  "no  explanatory 
statement  required"  has  been  added  as 
a  parenthetical  after  the  first  two 
indicators  of  substantial  disruption 
under  item  8.a.(ii).  to  make  it  clear  that 
explanatory  statements  are  no  longer 
required  for  these  two  attestation 
elements. 

b.  The  word  "past"  has  been  added 
before  "elimination/curtailment"  in  the 
third  indicator  of  substantial  disruption 
under  item  8.a.(ii),  to  make  it  clear  that 
the  elimination  or  curtailment  must 
already  have  occurred. 

a  Language  has  been  added  under 
item  8.b.  clarifying  that  in  order  to  be 
in  compliance  with  the  no  adverse  effect 
wage  requirement  the  facility  must  be 
paying  each  nurse  it  employs  at  least  the 
prevailing  wage  as  determined  by  the 
SESA  unless  wages  for  nurses  at  the 
facility  are  the  result  of  a  collective 
bargaining  agreement. 

d.  The  words  "developed  under  the 
provisions  of  the  Immigration  and 
Nationality  Act"  have  been  added  to 
item  8.d.(i)  to  clarify  that  the  State  plan 
has  to  be  one  developed  pursuant  to  the 
requirements  of  the  INA. 

e.  The  words  "steps  of  comparable 
timeliness  and  significance"  have  been 
added  to  the  sixth  box  under  item 
8.d.{ii)  to  clarify  the  "other"  timely  and 
significant  step  category. 

ETA  estimates  that  1,400  facilities  per 
year  will  be  submitting  attestations.  The 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8-10  hours  for  searching 
existing  information/data  sources  and 
gathering  and  compiling  the  data  at  the 
facility  the  first  year  that  a  facility 
submits  an  attestation.  In  the  second, 
and  subsequent  years,  the  reporting 
burden,  based  on  operating  experience, 
will  average  2-3  hours. 

Regulatory  Impact  and  Administrative 
Procedure 

E.O.  12866 

In  accordance  with  Executive  Order 
12866,  the  Department  of  Labor  has 
determined  that  this  is  not  a  significant 
regulatory  action  as  defined  in  section 
3(0  of  the  Order. 

Regulatory  Flexibility  Act 

At  the  time  the  proposed  rule  was 
published,  the  Department  of  Labor 
notified  the  Chief  Counsel  for 
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Advocacy,  Small  Business 
Administration,  and  made  the 
ceitificatioa  pursuant  to  the  Regulatory 
FlexibiliW  Act  at  5  U.S.C  605(b).  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Catalog  of  Federal  Domestic  Assistance 
tiumher 

This  program  is  not  yet  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

List  of  Sobjects 

20  CFR  Part  621 

Administrative  practice  and 
procedure,  Aliens,  Employment,  Guam, 
Labor.  Wages. 

20  CFR  Part  655 

Administrative  and  practice 
procedure,  Agriculture,  Aliens. 
Crewmembers,  Employment, 
Enforcement,  Forest  and  forest  products, 
Guam,  Health  professions.  Immigration, 
Labor,  Longshore  work.  Migrant  labor. 
Nurse.  Penalties,  Registered  nurse. 
Reporting  and  recordkeeping 
requirements.  Specialty  occupation. 
Students.  Wages. 

29  CFR  Part  504 

Administrative  practice  and 
procedures.  Aliens,  Employment, 
Enforcement,  Health  profirasions. 
Immigration,  Labor,  Nurse,  Penalties. 
Registered  nurse,  Reporting  and 
recordkeeping  requirements.  Wages. 

Text  of  the  Joint  Final  Rale 

The  text  of  the  joint  final  rule  as 
adopted  by  ETA  and  the  Wage  and  Hour 
Division,  ESA,  in  this  document  appears 
below. 

Subpart  O— Atteetadons  by  Ftailittes  Using 
Nonbnmigrant  Aliens  m  Registered  Nurees 


Sec 
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Administrative  law  judge 
dings. 
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Subpar  D--Atte«tatlons  by  Facllttles 
Using  r  onimmigrant  Aliens  as 
Reglstt  red  Nursaa 

_.300    Purpose  and  scope  of 


subparts  0  arxJ  E. 

(a)  Ph  rpose.  The  Immigration  and 
Nationa  ity  Act  (INA)  establishes  the  H- 
lA  proj  ram  to  provide  rehef  for  the 
nursing  shortage  crisis.  Subpart  D  of  this 
part  sets  forth  the  procedure  by  which 
health  (^xe  facilities  seeking  to  use 
nonimnligrant  registered  nurses  may 
submit  Attestations  to  the  Department  of 
Labor  relating  to  the  effiects  of  the 
nursingjshortage  on  their  operations, 
their  ef^rts  to  recniit  and  retain  United 
States  workers  as  registered  nurses  and 
certain  information  on  wages  and 
woikinflconditions  for  nurses  at  the 
facility riSubpart  E  of  this  part  sets  forth 
complaikit,  investigation,  and  penalty 
provisions  with  respect  to  such 
attestations. 

(b)  Piifcedure.  The  INA  establishes  a 
procedure  for  health  care  facilities  to 
follow  in  seeking  admission  to  the 
United  States  for,  or  use  of. 
nonimnngrant  nurses  under  H-1  A  visas. 
The  prof»dure  is  designed  to  reduce 
reliancoion  nonimmigrant  nurses  in  the 
future,  and  calls  of  the  health  care 
facility  1 9  attest,  and  be  able  to 
demonsi  rate,  that,  e.g.,  there  would  be 
substant  lal  disruption  to  health  services 
without  the  nonimmigrant  nurses  and 
that  it  is  taking  timely  and  significant 
steps  to  iavelop,  recruit,  and  retain  U.S. 
nurses.  Subparts  D  and  E  of  this  part  set 
forth  ihg  specific  requirements  for  those 
procedu  -es. 

(c)  Ap  jlicability.  (1)  Subparts  D  and  E 
of  this  p  irt  apply  to  all  facilities  that 
seek  the  temporary  admission  or  use  of 
nonimm  grants  as  registered  nurses. 

(2)  Dii  ing  the  period  thiat  the 
provisio  is  of  Appendix  1603.D.4  of 
Annex  1 303  of  the  North  American  Free 
Trade  Aireoment  (NAFTA)  apply. 
subpart^D  and  E  of  this  part  shall  apply 
to  the  eqtry  of  a  nonimmigrant  who  is 
a  citizen  of  Mexico  under  and  pursuant 
to  the  prdvisions  of  section  D  of  Annex 
1603  of  iAI-TA. 


This  section  provides  a  context  for  the 
attestation  process,  to  facilitate 
understanding  by  health  care  facilities 
that  may  seek  nonimmigrant  nm-ses 
under  H-IA  visas, 

(a)  Federal  agencies'  responsibilities. 
The  United  States  Department  of  Labor 
(DOL),  Department  of  Justice,  and 
Department  of  State  are  involved  in  the 
H-IA  visa  process.  Within  DOL,  the 
Employment  and  Training 
Administration  (ETA)  and  the 
Emplovment  Standards  Administration 
(ESA)  have  responsibility  for  different 
aspects  of  the  process. 

(b)  Heahh  care  facility's  attestation 
responsibilities.  Each  health  care  facility 
seeking  one  or  more  H-lA  nurses  shall, 
as  the  first  step,  submit  an  attestation  on 
Form  ETA  9029.  as  described  in 

§ .310  of  this  part,  to  the 

designated  regional  office  of  the 
Employment  and  Training 
Administration  (ETA)  of  DOL.  If  the 
attestation  is  foimd  to  meet  the 

requirements  set  at  § .310  (a) 

through  (k)  of  this  part.  ETA  shall 
accept  the  attestation  for  filing,  shall 
return  the  cover  form  of  the  accepted 
attestation  to  the  health  care  facility, 
and  shall  notify  the  Immigration  and 
Naturalization  Service  (INS)  of  the 
Department  of  Justice  of  the  filing.  As 

discussed  in  § .310  of  this  part,  if 

the  facihty  proposes  to  utilize 
alternative  methods  to  comply  with 
Attestation  Elements  I  and/or  IV,  or 
asserts  that  taking  a  second  timely  and 
significant  step  under  Element  IV  would 
be  unreasonable,  or  claims  a  bona  fide 
medical  emergency  exemption  from 
Element  IV  as  a  worksite  using  one  or 
more  H-lA  nurses  through  a  nursing 
contractor  only,  additional  supporting 
information  and  ETA  review  shall  be 
reouired. 

(c)  Visa  petitions.  Upon  ETA's 
acceptance  of  the  filing,  the  health  care 
facihty  may  then  file  with  INS  H-lA 
visa  petitions  for  the  admission  of  H-lA 
nurses,  or  to  extend  the  stay  of  alien 
nurses  curreritly  working  at  the  facility, 
the  facihty  shall  attach  a  copy  of  the 
accepted  attestation  form  (Form  ETA 
9029)  to  the  visa  petition  filed  with  INS. 
At  the  same  time  that  the  facility  files 

a  visa  petition  with  INS,  it  shall  also 
send  a  copy  of  the  visa  petition  with' 
INS,  it  shall  also  send  a  copy  of  the  visa 
petition  to  the  Chief,  Division  of  Foreign 
Labor  Certifications,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  N- 
4456,  Washington,  DC  20210. 

(d)  Visa  Issuance.  INS  assures  that  the 
nonimmigrants  possess  the  required 
qualifications  and  credentials  to  be 
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employed  as  nurses.  See  8  U.S.C. 
1182(m)(l)).  The  Department  of  State  is 
responsible  for  issuing  the  visa. 

(e)  Board  of  Alien  Lnbor  Certification 
Appeals  (BaLjCA)  review  of  attestations 
accepted  and  not  accepted  for  filing. 
The  decision  whether  or  not  to  accept 
for  filing  an  attestation  which  ETA  has 
reviewed,  that  is:  an  attestation  where 
the  facihty  is  attesting  to  alternative 
methods  of  compliance  with  Element  I 
and/or  Element  IV;  an  attestation  where 
the  facility  is  claiming  that  taking  a 
second  timely  and  significant  step 
would  not  be  reasonable;  and/or  an 
attestation  where  a  facility  that  is  not  an 
employer  of  H-lA  "xirses  is  claiming  a 
bond  fide  medical  emergency  as  the 
basis  for  requesting  a  waiver  of  Element 
IV;  may  be  appealed  by  any  interested 
party  to  the  BALCA. 

(f)  Complaints.  Complaints 
concerning  misrepresentation  in  the 
attestation  or  failure  of  the  health  care 
facility  to  carry  out  the  terms  of  the 
attestation  may  be  filed  with  the  Wage 
and  Hour  Division  (Division), 
Employment  Standards  Administration 
(ESA)  of  DOL,  according  to  the 
procedures  set  forth  in  subpart  E  of  this 
part.  Complaints  of  "misrepresentation" 
may  include  assertions  that  a  faciUty's 
attestations  of  compliance  failed  to  meet 
the  regulatory  standards  for  attestation 
elements  under  which  the  attestation 
was  accepted  by  ETA  for  filing  without 
ETA  review.  The  Division  shall  then 
investigate,  and,  where  appropriate, 
after  an  opportunity  for  a  hearing,  assess 
sanctions  and  penalties.  Subpart  E  of 
this  part  also  provides  that  interested 
parties  may  obtain  an  administrative 
law  judge  hearing  and  may  seek  the 
Secretary's  review  of  the  administrative 
law  judge's  decision. 

i_ .302    Definitions. 


For  the  purposes  of  subparts  D  and  E 
of  this  part: 

Accepted  for  filing  means  that  the 
attestation  and  supporting 
documentation  submitted  by  the  health 
care  facility  have  been  received  by  the 
Employment  and  Training 
Admirdstration  of  the  Department  of 
Labor  (DOL)  and  have  been  found  to  be 
m  compliance  with  the  attestation 
requirements  in  § .310  of  this  part. 

Act  and  INA  mean  the  Immigration 
and  Nationahty  Act,  as  amended,  8 
U.S.C  1101  etseq. 

Administrative  law  judge  means  an 
official  appointed  pursuant  to  5  U.S.C 
3105. 

Administrator  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  Department  of  Labor, 
and  such  authorized  representatives  as 


may  be  designated  to  perform  any  of  the 
functions  of  the  Administrator  tmder 
subparts  D  and  E  of  this  part. 

Attorney  General  means  the  chief 
official  of  the  U.S.  Department  of  Justice 
or  the  Attorney  General's  designee. 

Board  of  Alien  Labor  Certification 
Appeals  (BALCA)  means  a  panel  of  one 
or  more  administrative  law  judges  who 
serve  on  the  permanent  Board  of  Alien 
Labor  Certification  Appeals  established 
by  20  CFR  Part  656.  BALCA  consists  of 
administrative  law  judges  assigned  to 
the  Department  of  Labor  and  designated 
by  the  Chief  Administrative  Law  Judge 
to  be  members  of  the  Board  of  AUen 
Labor  Certification  Appeals. 

Bona  fide  medical  emergency  means  a 
situation  in  which  the  services  of  one  or 
more  H-lA  contract  nurses  are 
necessary  at  a  worksite  facility  (which 
itself  does  not  employ  an  H-1  A  nurse) 
to  prevent  death  or  serious  impairment 
of  health,  and,  because  of  the  danger  to 
life  or  health,  nursing  services  for  such 
situation  are  not  elsewhere  available  in 
the  geographic  area. 

Certifying  Officer  means  a  Department 
of  Labor  official,  or  such  official's 
designee,  who  makes  determinations 
about  whether  or  not  H-lA  attestations 
are  acceptable  fpr  filing. 

Chief  Administrative  Law  Judge 
means  the  chief  official  of  the  Office  of 
the  Administrative  Law  Judges  of  the 
Department  of  Labor  or  the  Chief 
Administrative  Law  Judge's  designee. 

Chief,  Division  of  Foreign  Labor 
Certifications,  USES  means  the  chief 
official  of  the  Division  of  Foreign  Labor 
Certifications  within  the  United  States 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  or  the  designee  of  the  Chief, 
Division  of  Foreign  Labor  Certifications, 
USES. 

Date  of  filing  means  the  date  an 
attestation  is  "accepted  for  filing"  by 
ETA. 

Department  and  DOL  mean  the 
United  States  Department  of  Labor. 

Director  means  the  chief  official  of  the 
United  States  Employment  Service 
(USES),  Employment  and  Training 
Administration,  Department  of  Labor,  or 
the  Director's  designee. 

Division  means  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  DOL. 

Emp/oyer  means  a  person,  firm, 
corporation,  or  other  association  or 
organization  involved  in  the  direct 
provision  of  health  care  services,  which: 

(1)  Suffers  or  permits  a  person  to 
work; 

(2)  Has  a  location  within  the  United 
States  to  which  U.S.  workers  may  be 
referred  for  employment: 


(3)  Proposes  to  employ  workers  at  a 
place  within  the  United  States;  and 

(4)  Has  an  employer-employee 
relationship  with  respect  to  employees 
under  subpart  D  and  E  of  this  part,  as 
indicated  by  the  fact  that  it  may  hire, 
pay,  fire,  supervise  or  otherwise  control 
the  work  of  such  employee. 

Employment  means  full-time  work  by 
an  employee  for  an  employer/health 
care  facility  other  than  oneself.  "Full- 
time work"  means  work  where  the 
nurse  is  regularly  scheduled  to  work  40 
hours  or  more  per  week,  unless  the 
facility  documents  as  part  of  its 
attestation  that  it  is  common  practice  for 
the  occupation  at  the  facility  or  for  the 
occupation  in  the  geographic  area  for 
nurses  to  work  fewer  hours  per  week. 

Employment  and  Training 
Administration  (ETA)  means  the  agency 
within  the  Department  of  Labor  (DOL) 
which  includes  the  United  States 
Employment  Service  (USES). 

Employment  Standards 
Administration  (ESA)  means  the  agency 
within  the  Department  of  Labor  (EJOL) 
which  includes  the  Wage  and  Hour 
Division. 

Facility  means  a  user  of  nursing 
services  with  either  a  single  site  or  a 
group  of  contiguous  locations  at  which 
it  provides  health  care  services. 
"Facility"  includes  an  employer  of 
registered  nurses  which  provides  health 
care  services  in  a  home  or  other  setting, 
such  as  a  hospital,  nursing  home,  or 
other  site  of  employment,  not  owned  or 
operated  by  the  employer  (e.g..  a  visiting 
nurse  association  or  a  nursing 
contractor).  "Facihty"  also  includes  a 
private  household  which  employs  or 
seeks  to  employ  one  or  more  H-lA 
nurses,  but  does  not  Include  a  private 
household  which  uses  H-lA  nurses 
only  through  a  nursing  contractor. 
Groups  of  structures  which  form  a 
campus  or  separate  buildings  across  the 
street  from  one  another  are  a  single 
facility.  However,  separate  buildings  or 
areas  which  are  not  physically 
connected  or  in  immediate  proximity 
are  a  single  health  care  facility  if  they 
are  in  reasonable  geographic  proximity, 
used  for  the  same  purpose,  and  share 
the  same  nursing  staff  and  equipment. 
An  example  is  anentity  which  manages 
a  nursing  home  and  a  hospital  in  the 
same  area  and  which  regularly  shifts  or 
rotates  the  nurses  between  the  two. 
Non-contiguous  sites,  even  within  the 
same  geographic  area,  which  do  not 
share  the  same  nursing  staff  and 
operational  purposes  are  not  a  single 
facility.  For  example,  hospitals  which 
are  located  on  opposite  sides  of  a 
munidpahty,  but  which  are  managed  or 
owned  by  a  single  entity,  are  separate 
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facilities  if  they  do  not  regularly  share 
nursing  staff  and  operational  purpose. 

Geographic  area  means  the  area 
within  normal  oommuting  distance  of 
the  place  (address)  of  the  intended 
worksite.  If  the  geographic  area  does  not 
include  a  sufficient  number  of  facilities 
to  make  a  prevailing  wage 
determination,  the  term  "geoeraphic 
area"  shall  be  expanded  (by  the  State 
employment  service,  unless  directed  not 
to  do  so  by  the  Director)  with  respect  to 
the  attesting  facility  to  include  a 
sufficient  number  of  facilities  to  permit 
a  prevailing  wage  determination  to  be 
made.  If  the  place  of  the  intended 
worksite  is  within  a  Metropolitan 
Statistical  Area  (MSA),  any  place  within 
the  MSA  may  be  deemed  to  be  within 
normal  commuting  distance  of  the  place 
of  intended  employment. 

Governor  means  the  chief  elected 
official  of  a  State  or  the  Governor's 
designee. 

H-1A  nurse  means  any  nonimmigrant 
alien  admitted  to  the  United  States  to 
perform  services  as  a  nurse  under 
section  101(a)(15)(H)(i)(a)  of  the  Act  (8 
U.S.C.  noi{aMl5){H)(i)(a)). 

Immigration  and  Naturalization 
Service  (INS)  means  the  component  of 
the  Department  of  Justice  which  makes 
the  determination  under  the  Act  on 
whether  to  grant  visa  petitions  to 
petitioners  seeking  the  admission  of 
nonimmigrant  nurses  under  H-IA  visas. 

Layoff  means  any  involuntary 
separation  of  one  or  more  staff  nurses 
without  cause/prejudice.  If  a  staff  nurse 
is  separated  from  one  specialized 
activity  and  is  offered  retraining  and 
retention  at  the  same  fadUty  in  another 
activity  involving  direct  patient  care  at 
the  same  wage  and  status,  but  refuses 
such  training  and  retention,  such 
separation  shall  notconstiti;te  a  layoff. 
The  layoff  provision  applies  to  staff 
nurses  only,  not  to  other  health 
occupations.  If  the  position  occupied  by 
the  staff  nurse  is  covered  by  a  collective 
bargaining  agreement,  the  collective 
bargaining  agreement  definition  of 
"layoff  (if  any)  shall  apply  to  that 
position. 

Lockout  means  a  labor  dispute 
involving  a  work  stoppage,  wherein  an 
employer  withholds  work  from  its 
employees  in  order  to  gain  a  concession 
from  them. 

Nurse  means  a  person  who  is  or  will 
be  authorized  by  a  State  Board  of 
Nursing  to  engage  in  registered  nursing 
practice  in  a  State  or  U.S.  territory  w 
possession  at  a  facility  which  provides 
health  care  services.  A  staff  nurse  means 
a  nurse  who  provides  nursing  care 
directly  to  patients.  In  order  to  qualify 
under  this  definitioa  of  "nurse"  the 
alien  shall: 


(1)  ^ve  obtained  a  full  and 
unrestHcted  license  to  practice  nursing 
in  the  coimtry  where  the  alien  obtained 
nursinlg  educadon,  or  have  received 
nursiiK  education  in  the  United  States 
or  Canada; 

(2)  Have  passed  the  examination 

Sven  ky  the  Commission  on  Graduates 
T  Fofcign  Nursing  Schools  (CGFNS), 
or  hav  >  (Stained  a  full  and  unrestricted 
(permi  nent)  license  to  practice  as  a 
registe  red  nurse  In  the  state  of  intended 
employment,  or  have  obtained  a  full  and 
unrestricted  (permanent)  license  in  any 
state  Of  territory  of  the  United  States 
and  received  temporary  authorization  to 
practiOB  as  a  registered  nurse  in  the  state 
of  intended  employment;  and. 

(3)  Bla  fully  qualified  and  eligible 
under  he  laws  (including  such 
tempoi  ary  or  interim  licensing 
reauiraments  which  authorize  the  nurse 
to  be  employed)  governing  the  place  of 
intended  employment  to  practice  as  a 
registered  nurse  immediately  upon 
admisaion  to  the  United  States,  and  be 
authorized  under  such  laws  to  be 
employed  by  the  employer.  For 
purposes  of  this  paragrai^,  the 
tempoi^ary  or  interim  hcensing  may  be 
obtain^  immediately  after  the  alien 
enters  the  United  States  and  registers  to 
take  the  first  available  examination  for 
permanent  licensure. 

Nursing  contractor  means  an  entity 
that  employs  registered  nurses  and 
supplies  these  nurses,  on  a  temporary 
basis  aad  for  a  fee,  to  health  care 
faciUti^  or  private  homes. 

Prev(  tiling  wage  means  the  average 
wage  p  lid  to  similarly  employed 
registei  ad  nurses  within  the  geographic 
area. 

Secretary  means  the  Secretary  of 
Labor  y  the  Secretary's  designee. 

Simiurly  employed  means  employed 
by  the  iame  type  of  facility  (acute  care 
or  longjterm  care)  and  woricing  under 
like  conditions,  such  as  the  same  shift, 
on  the  same  days  of  the  week,  and  in  the 
same  saecialty  area. 

Sratdmeans  one  of  the  50  States,  the 
Districtjof  Columbia.  Puerto  Rico,  the 
U.S.  Vttgin  Islands,  and  Guam. 

State  employment  security  agency 
rSfSAj  jmeans  the  State  agency 
designated  under  section  4  of  the 
Wagneif-Peyser  Act  to  cooperate  with 
USES  ii  the  operation  of  the  national 
system  of  public  employment  offices. 

Strik^  means  a  labor  dispute  wherein 
employtees  engage  in  a  concerted 
stoppas  or  work  (including  stoppage  by 
reason  if  the  expiration  of  a  collective- 
bargaining  agreement)  or  engage  in  any 
concerted  slowdown  or  other  concerted 
interruption  of  operations. 

United  States  Employment  Service 
(USES)  pieans  the  ageiicy  of  the 


Department  of  Labor,  established  under 
the  Waenar-PeysOT  Act.  which  is 
charged  with  administering  the  national 
system  of  public  emjpioyment  offices. 

United  States  (U.S.)  nurse  means  any 
nurse  who  is  a  U.S.  citizen:  is  a  U.S. 
national;  is  lavirfully  admitted  for 
permanent  residence;  is  granted  the 
status  of  an  alien  admitted  for 
temporary  residence  under  8  U.S.C 
1160(a).  1161(a),  or  1255a(a)(l);  is 
admitted  as  a  refugee  under  8  U.S.C 
1157;  or  is  granted  asylum  under  8 
U.S.C  1158. 

United  States  (U.S.J  worker  means  any 
worker  who  is  a  U.S.  citizen;  is  a  U.S. 
national;  is  lawfully  admitted  for 
pennanent  residence;  is  granted  the 
status  of  an  alien  lawfully  admitted  for 
temporary  residence  under  8  U.S.C 
1160(a),  1161(a),  or  1255(a)(1):  is 
admitted  as  a  refugee  under  8  U.S.C. 
1157;  or  is  granted  asylum  under  8 
U.S.C  1158. 

United  States  is  defined  at  8  U.S.C. 
1101(a)(38). 

Worksite  means  the  health  care 
fecility  or  home  where  the  nurse  is 
involved  in  the  practice  of  nursing.  It  is 
possible,  in  the  case  of  nursing 
contractors,  that  the  employer's  physical 
location  and  the  worksite  facility's 
physical  location  will  differ. 

S -310    AttMtationt. 


(a)  Who  may  submit  attestatiom,?  Any 
entity  meeting  the  definition  of 

"facility"  in  § .302,  may  submit 

an  attestation.  The  attestation  shall 
include:  a  completed  Form  ETA  9029, 
which  shall  be  signed  by  the  chief 
executive  officer  of  the  facility  (or  the 
chief  executive  officer's  designee);  and 
explanatory  statements  prescribed  in 
paragraphs  (c)  through  (k)  of  this 
section.  A  nursing  contractor  that  seeks 
to  employ  nonimmigrant  nurses  shall 
file  its  own  attestation  (including  Form 
ETA  9029  and  explanatory  statements) 
as  prescribed  by  this  section,  and,  as 
part  of  its  ovra  attestation,  shall  attest 
that  it  shall  refer  H-IA  nurses  only  to 
facilities  that,  with  the  exception  of 
private  households  which  themselves 
do  not  employ  H-lA  nurses,  have 
current  and  valid  attestations  on  file 
with  ETA.  Subparts  D  and  E  of  this  part 
shall  apply  both  to  the  nursing 
contractor  and  to  the  worksite  facility. 

(b)  Where  should  attestations  be 
sufcm/tted.'' Attestations  shall  be 
submitted,  by  U.S.  mail  or  private 
carrier,  to  the  U.S.  Department  of  Labor 
ETA  Regional  Office  which  has 
jurisdiction  over  the  geographic  area 
where  the  H-IA  nurse  will  be 
einployed,  as  designated  by  the  Chief, 
Division  of  Foreign  Labor  Certifications. 
USES.  The  addresses  of  the  Certifying 
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Officers  are  set  forth  in  the  instructions 
to  Form  fTA  9029. 

(c)  What  should  be  submitted?— {1} 
Form  ETA  9029  and  explanatory 
statements. 

(i)  A  completed  and  dated  original 
Form  ETA  9029,  containing  the  required 
attestation  elements  and  the  original 
signature  of  the  chief  executive  officer 
of  the  facility,  shall  be  submitted,  along 
with  two  copies  of  the  completed, 
(sign^,  and  dated)  Form  ETA  9029. 
(Copies  of  Form  ETA  9029  are  available 
at  the  address  listed  in  paragraph  (b)  of 
this  section.)  In  addition,  explanations, 
where  required,  for  the  required 
attestation  elements  as  to  what 
documentation  is  available  at  the 
facility  and  how  such  documentation 
indicates  compliance  with  the 
regulatory  standards  as  prescribed  in 
paragraphs  (d)  through  (i)  of  this 
section.  In  addition, 

(A)  If  the  facility  is  a  nursing 
contractor,  the  special  attestation 
element  in  paragraph  (j)  of  this  section; 
or 

(B)  If  the  facility  is  a  worksite  (other 
than  a  private  household  which  itself 
does  not  employ,  seek  to  employ,  or  file 
a  visa  petition  on  behalf  of  an  H-IA 
nurse),  which  wiU  use  H-lA  nurses 
only  through  a  nursing  contractor,  the 
special  attestation  element  in  paragraph 
(k)  of  this  section,  shall  be  submitted  in 
triplicate  with  the  Form  ETA  9029. 

(ii)  If  the  facility  is  proposing  to  meet 
alternative  standards  for  substantial 
disruption  (Element  I]  and/or  the  taking 
of  timely  and  significant  steps  (Element 
IV),  an  explanation  of  the  standards 
being  proposed  and  an  explanation  of 
how  these  proposed  stanoards  are  of 
comparable  significance  to  those  set 
forth  in  the  statute  shall  be  submitted  in 
triplicate.  If  the  &cility  is  attesting  that 
it  can  only  take  one  timely  and 
significant  step  (Element  IV).  it  shall 
submit  an  explanation,  in  triplicate, 
demonstrating  that  taking  a  second  step 
is  unreasonable.  If  the  facility  uses  H- 
lA  nurses  only  through  a  nursing 
contractor,  but  claims  a  bona  fide 
medical  emergency  exemption  from 
Element  IV,  it  shall  submit  a  written 
explanation,  in  triplicate,  demonstrating 
the  existence  of  such  an  emergency. 
DOL  may  request  additional  explanation 
and/or  documentation  from  a  fadiity  in 
the  process  of  determining  acceptability 
in  cases  described  in  this  paragraph 
(c){l)(ii). 

(2)  Aitesfatjon  elements.  The 
attestation  elements  referenced  in 
paragraph  (c)(1)  of  this  section  are 
mandated  by  section  212(m)(2)(A)  of  the 
Act  (8  U.S.C  1182(m)(2)(A)).  Section 
212(m)(2)(A)  of  the  Act  requires  covered 
fadlities  to  attest  as  follows: 


(i)  The  attestation  referred  to  in 
section  101(a)(15)(H)(i)(a)  of  the  Act. 
with  respect  to  a  fadlity  for  which  an 
alien  will  perform  services,  is  an 
attestation  as  to  the  following: 

(A)  There  woxild  be  a  subs^tial 
dispjption  through  no  fault  of  the 
facibty  in  the  delivery  of  health  care 
ser\ices  of  the  fadlity  without  the 
services  of  such  an  alien  or  aUens. 

(B)  The  employment  of  the  aliens  will 
not  adversely  affect  the  wages  and 
working  conditions  of  registered  nurses 
similarly  employed. 

(C)  The  aliens  employed  by  the 
fadlity  will  be  paid  the  wage  rate  for 
registered  nurses  similarly  employed  by 
the  fadlity. 

(D)  Either— <  J)  The  fadlity  has  taken 
and  is  taking  timely  and  significant 
steps  designed  to  recruit  and  retain 
suffident  registered  nurses  who  are 
United  States  dtizens  or  immigrants 
who  are  authorized  to  perform  nursing 
services,  in  order  to  remove  as  quickly 
as  reasonably  possible  the  dependence 
of  the  fadUty  on  nonimmigrant 
registered  nurses,  or 

(2)  The  fadlity  is  subject  to  an 
approved  State  plan  for  the  recruitment 
and  retention  of  nurses  (described  in 
section  212(m)(3)  of  the  Act;  8  U.S.C 
1182(m)(3)). 

(£)  There  is  not  a  strike  or  lockout  in 
the  course  of  a  labor  dispute,  and  the 
employment  of  such  an  alien  is  not 
intended  or  designed  to  influence  an 
election  for  a  bargaining  representative 
for  registered  nurses  of  the  fadlity. 

(F)  At  the  time  of  the  filing  of  tne 
petition  for  registered  nurses  under 
section  101(a)(15)(H)(i)(a)  of  the  Act, 
notice  of  the  filing  has  been  provided  by 
the  fecility  to  the  bargaining 
representative  of  the  registered  nurses  at 
the  iacihty  or,  where  there  is  no  such 
bargaining  representative,  notice  of  the 
filing  has  [>een  provided  to  registered 
nurses  at  the  fadlity  through  posting  in 
conspicuous  locations. 

(iij  A  fedlity  is  considered  not  to 
meet  paragraph  (c)(2Ml)(A)  of  this 
section  (relating  to  an  attestation  of  a 
substantial  disruption  in  delivery  of 
health  care  services)  if  the  facility, 
within  the  previous  year,  has  laid  off 
registered  nurses.  A  fadlity  which  lays 
off  a  registered  nurse  other  than  a  staff 
nurse  still  meets  the  "no  layoff* 
requirement  if,  in  its  attestation,  it 
attests  that  it  will  not  replace  the  nurse 
with  an  H-lA  nurse  (either  through 
promotion  or  otherwise)  for  a  period  of 
1  year  after  the  date  of  the  layoff. 
Nothing  in  paragraph  (c)(2)(i)(D)  of  this 
section  shall  be  construed  as  requiring 
a  fadlity  to  have  taken  significant  steps 
described  in  such  paragraph  before 
December  18, 1989  (i.e.,  the  date  of 


enactment  of  the  Immigration  Nursing 
R6llefActofl989). 

(d)  The  first  attestation  element: 
substantial  disruption.  The  fadlity  shall 
attest  that  "there  would  be  substantial 
disruption  through  no  fault  of  the 
facility  in  the  delivery  of  health  care 
services  of  the  fadlity  without  the 
services  of  such  an  aUen  or  aliens."  This 
element  shall  be  met  if  the  facility 
provides  the  following  information: 

(1)  Layoffs.  The  facility  shall  attest 
that  it  has  not  laid  off  nurses  during  the 
12-month  period  prior  to  submitting  the 
attestation.  A  facility  which  lays  off  a 
registered  nurse  other  than  a  staff  nurse 
still  meets  the  "no  layoff"  requirement 
if,  in  its  attestation  it  attests  j^at  it  will 
not  replace  the  nurse  with  an  H-lA 
nurse  (either  through  promotion  or 
otherwise)  for  a  period  of  1  year  after 
the  date  of  the  layoff. 

(2)  Nursing  shortage,  (i)  The  fadfity 
shall  attest  to  one  of  the  following: 

(A)  It  has  a  current  nurse  vacancy  rate 
of  7  percent  or  more.  An  explanatory 
statement  does  not  have  to  be  submitted 
for  this  attestation  element,  but 
documentation  to  support  this 
attestation  shall  be  maintained  at  the 
fadlity  and  shall  be  available  for  review 
in  accordance  with  S_ .350(b). 

(B)  It  is  imable  to  utilize  7  percent  or 
more  of  its  total  beds  due  to  a  shortage 
of  nurses.  An  explanatory  statement 
does  not  have  to  be  submitted  for  this 
attestation  element,  but  supporting 
documentation  for  this  attestation  shall 
be  maintained  at  the  facility  and  shall 
be  available  for  review  in  accordance 
with§ .350(b). 

(C)  It  has  had  to  eliminate  or  curtail 
the  delivery  of  essential  health  care 
services  due  to  a  shortage  of  nurses,  and 
provide  brief  explanatory  information 
about  the  essential  services  eliminated 
or  curtailed  by  the  fadlity  due  to  a 
muring  shortage,  what  documentation 
is  available  at  the  fadlity  to  substantiate 
this  attestation,  where  this 
documentation  is  located  and  can  be 
reviewed,  and  the  applicable  time 
period  of  the  documentation. 

(D)  It  has  been  unable  to  effect 
established  plans  to  provide  needed 
new  health  care  services  in  the 
community  due  to  a  shortage  of  nurses, 
and  provide  brief  explanatory 
information  about  needed  new  services 
that  have  not  been  implemented  by  the 
fadlity  due  to  a  nursing  shortage  and 
which  will  be  implemented  with  the 
availability  of  H-lA  nurses,  what 
documentation  is  available  at  the 
fadlity  to  substantiate  this  attestation, 
where  this  docimientation  is  located 
and  can  be  reviewed,  and  the  applicable 
time  period  of  the  documentation. 
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(ii)  Other  substantial  disruption. 
When  an  attesting  focility  finds  that  the 
indicators  in  paragraphs  (d)(2)(i)  (A) 
through  (D)  of  this  section  cannot  be 
demonstrated,  or  that  such  indicators 
are  inappropriate  to  that  faciUty,  but 
that  without  the  services  of  H-1 A 
nurses,  substantial  disruption  in  the 
delivery  of  health  care  services  of  the 
facility  still  would  occur  due  to  a 
shortage  or  nurses,  the  facility  shall 
provide  an  explanation  of  how  a 
shortage  of  nurses  has  caused  a 
"substantial  disruption"  in  the  delivery 
of  its  health  care  services.  Such 
explanation  shall  be  sufficient  to 
provide  a  clear  showing  of  "substantial 
disruption"  in  the  delivery  of  specific 
health  care  services  due  to  a  shortage  of 
nurses,  and  shall  clearly  explain  why 
the  indicators  in  paragraphs  (d)(2Ki)  (A) 
through  (D)  of  this  section  cannot  be 
met  by  or  are  inappropriate  to  that 
facility.  In  addition  to  the 
documentation  required  to  be 
maintained  by  attesting  facilities 
described  in  paragraph  (d)(3)  of  this 
section,  facilities  attesting  under  this 
paragraph  also  shall  maintain  and  make 
available  for  inspection  (as  described 
elsewhere  in  this  section)  such 
additional  documentation  as  is 
necessary  to  substantiate  such  claim  of 
substantial  disruption. 

(3)  Documentation  of  facility's 
nursing  positions.  The  attesting  facility 
shall  maintain  and  make  available  for 
inspection  (as  described  in 

§ .3S0(b])  documentation 

substantiating: 

(i)  The  total  number  of  nursing 
positions  at  the  fecility; 

(ii)  The  number  of  nursing  vacancies 
at  the  facility  during  a  12-month  period 
ending  no  later  than  3  months  prior  to 
submittal  of  the  attestation; 

(iii)  The  number  of  nurses  who  left 
the  facility  during  the  same  12-month 
period; 

(iv)  The  number  of  nurses  hired  by 
the  facility  during  the  same  12-month 
period: 

(v)  The  overall  staffing  pattern  for 
nursine  positions  at  the  facility;  and 

(vi)  A  description  of  the  facility's 
efforts  to  recruit  U.S.  nurses  during  the 
same  12-month  period.  The 
documentation  on  numbers  of  nurses, 
maintained  for  the  purposes  of  this 
paragraph  (d)(3),  shall  be  broken  out  by 
numbers  of  U.S.  nurses,  nurses  admitted 
under  H-1  visas,  niuses  admitted  under 
H-IA  visas,  nurses  admitted  under 
other  nonimmigrant  visas,  and  other 
nurses. 

(e)  The  second  attestation  element:  no 
adverse  effect.  The  facility  shall  attest 
that  "the  employment  of  the  alien  will 
not  adversely  affect  the  wages  and 


working  Conditions  of  registered  nurses 
similarlyjemployed." 

(1)  Wakes.To  meet  the  requirement  of 
no  adverse  effea  on  wages,  the  facility 
shall  attest  that  it  shall  pay  each  niuse 
of  the  facility  at  least  the  prevailing 
wage  for  the  occupation  in  the 
geographic  area.  The  facility  shall  pay 
the  higho'  of  the  wage  required 
pursuantjto  this  paragraph  (e)  or  the 
wage  required  pursuant  to  paragraph  (f) 
of  this  section  [i.e.,  the  third  attestation 
element:  acility  wage). 

(i)  Stat  •  employment  security 
determin  Jtion.  The  facility  does  not 
independently  determine  the  prevailing 
wage.  The  State  employment  security 
agency  (SESA)  shall  determine  the 
prevailing  wage  for  similarly  employed 
nurses  in|the  geographic  area  in 
accordance  with  administrative 
guidelines  or  regulations  issued  by  ETA. 
The  facility  shall  request  the 
appropriate  prevailing  wage  from  the 
SESA  not  more  than  90  days  prior  to  the 
date  the  f  ttestation  is  submitted  to  ETA. 
Once  a  feicility  obtains  a  prevailing  wage 
determinktion  bom  the  SESA  and  files 
an  attestation  supported  by  that 
prevailirs  wage  determination,  the 
facility  s|iall  be  deemed  to  have 
acceptedjthe  prevailing  wage 
determination  as  acciuate  and 
appropriate  (both  to  the  occupational 
classificaition  and  wage)  and  thereafter 
shall  not  Icon  test  the  legitimacy  of  the 
prevailing  wage  determination  in  an 
investigapon  or  enforcement  action.  A 
facility  niay  challenge  a  SESA 
prevailing  wage  determination  through 
the  Empbyment  Service  complaint 
system,  ^ee  20  CFR  part  658,  Subpart  E. 
A  facilit]|  which  challenges  a  SESA 
prevailing  wage  determination  shall 
obtain  in  final  ruling  from  the 
Emplojm  lent  Service  prior  to  filing  an 
attestatio  n.  Any  such  challenge  shall  not 
require  tie  SESA  to  divulge  any 
employer  wage  data  which  was 
collected  under  the  promise  of 
confidemiality. 

(ii)  Coi/ecfjve/y  bargained  wage  rates. 
Where  vwge  rates  for  nurses  at  a  facility 
are  the  result  of  arms-length  collective 
bargaining,  those  rates  shall  be 
considered  "prevailing"  for  that  facility 
for  the  purposes  of  this  subpart. 

(iii)  T<kal  compensation  package.  The 
prevailiijg  wage  finding  imder  this 
paragraph  (e)(1)  relates  to  wages  only. 
HoweveB,  each  item  in  the  total 
compengation  package  for  U.S.,  H-IA, 
and  othel'  nurses  employed  by  the 
facility  snail  be  the  same  within  a  given 
facility,  mcluding  such  items  as  housing 
assistanqe  and  other  perquisites. 

(iv)  Documentation  of  pay  and  total 
compensation.  The  facility  shall 
maintain  documentation  summarizing 


its  pay  schedule  and  compensation 

package  for  nurses.  See  § .350(b). 

The  summary  shall  cover  each  category 
of  nursing  position  in  which  H-1  A  • 
nurses  are  or  will  be  hired  or  promoted 
into  and  each  category  of  nursing 
position  in  which  H-1  A  nurses  (or 
nurses  admitted  on  H-1  visas)  have 
been  hired  or  promoted  into.  Categories 
of  nursing  positions  not  covered  by  the 
documentation  shall  not  be  covered  by 
the  attestation,  and,  therefore,  such 
positions  shall  not  be  filled  or  held  by 
H-1  A  nurses. 

(2)  Working  conditions.  To  meet  the 
requirement  of  no  adverse  effect  on 
working  conditions,  the  facility  shall 
attest  that  it  shall  afford  equal  treatment 
to  U.S.  and  H-IA  nurses  with  the  same 
seniority,  with  respect  to  such  working 
conditions  as  the  number  and 
scheduling  of  hours  worked  (including 
shifts,  straight  days,  weekends); 
vacations;  wards  and  clinical  rotations; 
and  overall  staffing-patient  patterns. 

(f)  The  third  attestation  element: 
facility/employer  wage.  The  facility 
employing  or  seeking  to  employ  the 
alien  shall  attest  that  "the  alien 
employed  by  the  facility  will  be  paid  the 
wage  rate  for  registered  nurses  similarly 
employed  by  the  facility."  The  facility 
shall  maintain  documentation 
substantiating  compliance  with  this 
attestation  which  shall  include  a 
description  of  the  factors  taken  into 
consideration  by  the  facility  in  making 
compensation  decisions  for  nurses  and 
the  facility  pay  schedule  for  nurses 
maintained  pursuant  to  paragraph  (e)(l] 

of  this  section.  See  § .350(b).  The 

facility  shall  pay  the  higher  of  the  wage 
required  pursuant  to  this  paragraph  (0 
or  the  wage  required  pursuant  to 
paragraph  (e)  of  this  section  {i.e.,  the 
second  attestation  element:  no  adverse 
effect). 

(g)  The  fourth  attestation  element: 
timely  and  significant  steps;  or  State 
plan.  The  facility  may  satisfy  the  fourth 
attestation  element  by  satisfying 
Alternative  I  in  paragraph  (g)(1)  of  this 
section  or  by  satisfying  Alternative  II  in 
paragraph  (g)(2)  of  this  section. 

(1)  Alternative  I:  Timely  and 
significant  steps.  The  facility  shall  attest 
that  it  "has  taken  and  is  taking  timely 
and  significant  steps  designed  to  recruit 
and  retain  sufficient  registered  nurses 
who  are  United  States  citizens  or 
immigrants  who  are  authorized  to 
perform  nursing  services,  in  order  to 
remove  as  quickly  as  reasonably 
possible  the  dependence  of  the  facility 
on  nonimmigrant  registered  nurses." 
The  facility  shall  take  at  least  two  such 
steps,  unless  it  demonstrates  that  taking 
a  second  step  is  not  reasonable.  The 
steps  described  in  this  paragraph  (g)(1) 
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shall  not  be  considered  to  be  an 
exclusive  list  of  the  significant  steps 
that  may  be  taken  to  meet  the  conditions 
of  this  paragraph  (g)(1).  Nothing  in  this 
subpart  or  subpart  E  of  this  part  shall 
require  a  facility  to  take  more  than  one 
step,  if  the  facility  can  demonstrate  that 
taking  a  second  step  is  not  reasonable. 
The  facility  is  not  required  to  have  taken 
any  of  these  steps  prior  to  December  18, 
1989.  A  facility  choosing  to  take  timely 
and  significant  steps  other  than  those 
specifically  described  In  paragraph 
{g)(l)(i)(A)  of  this  section  shaU  rabmit 
with  its  attestation  a  description  of  the 
steps  it  is  proposing  to  take  and  an 
explanation  of  how  the  proposed  steps 
are  of  comparable  timeliness  and 
significance  to  those  described  in 
paragraph  (g)(l)(i)(A)  of  this  section.  A 
facility  claiming  that  a  second  step  is 
unreasonable  shall  submit  an 
explanation  of  why  such  second  step 
would  be  unreasonable. 

(i)  Descriptions  of  steps —  (A) 
Statutory  steps.  Each  of  the  actions 
described  in  this  paragraph  (g)(l)(i)(A) 
shall  be  considered  a  significant  step 
reasonably  designed  to  recruit  and 
retain  U.S.  nurses.  A  facility  choosing 
any  one  of  the  following  steps  shall 
attest  that  its  program(s)  meets  the 
regulatory  requirements  set  forth  for 
each  and  provide  an  explanation  of  how 
the  requirements  are  satisfied  by  the 
pro>gram(s).  In  addition,  the  attesting 
facility  shall  maintain  and  make 
available  for  inspection  (as  described  in 

§ .350(b)  of  this  part) 

documentation  specified  in  the 
particular  step  selected  and/or 
documentation  which  provides  a 
complete  description  of  the  nature  and 
operation  of  its  program(s)  sufficient  to 
substantiate  its  attestation  and  full 
compliance  with  the  requirements  for 
the  particiilar  step  selected.  Section 
212(m)(2)(E)  of  the  INA  provides  that  a 
violation  shall  be  found  if  a  facility  fails 
to  meet  a  condition  attested  to.  Thus,  a 
facility  shall  be  held  responsible  for  all 
timely  and  significant  steps  to  which  it 
attests. 

(1)  Step  One:  "Operating  a  training 
program  for  registered  nurses  at  the 
facility  or  financing  (or  providing 
participation  in)  a  training  program  for 
registered  nurses  elsewhere. "  Training 
pro-ams  may  include  either  courses 
leading  to  a  higher  degree  (i.e.,  beyond 
an  associate  or  a  baccalaureate  degree), 
or  continuing  education  courses.  If  the 
program  includes  courses  leading  to  a 
higher  degree,  they  shall  be  courses 
which  are  part  of  a  program  accepted  for 
degree  credit  by  a  college  or  university 
and  accredited  by  a  State  Board  of 
Nursing  or  a  State  Board  of  Higher 
Education  (or  its  equivalent),  as 


appropriate.  II  the  program  includes 
continuing  education  courses,  they  shall 
be  courses  which  meet  criteria 
established  to  qualify  the  nurses  taking 
the  courses  to  earn  continiiing 
education  units  accepted  by  a  State 
Board  of  Niusing  (or  Its  equivalent).  In 
either  type  of  program,  financing  l^  the 
facility,  either  directly  or  arranged 
through  a  third  party,  shall  cover  the 
total  tuition  costs  of  such  training.  The 
number  of  U.S.  nurses  for  whom  such 
training  actually  is  provided  shall  be  no 
less  than  half  of  the  number  of  nurses 
who  left  the  faciUty  during  the  12- 
month  period  prior  to  submission  of  the 
attestation.  (U.S.  nurses  to  whom  such 
training  was  offered,  but  who  rejected 
such  training,  may  be  coimted  towards 
those  provided  training,  but  the  facility, 
in  such  case,  shall  maintain 
documentation  of  such  offer  and 

rejection).  See  § .350(b). 

(2)  Step  Two:  "Providing  career 
development  programs  and  other 
methods  of  facilitating  health  care 
workers  to  become  registered  nurses." 
This  may  include  programs  leading 
directly  to  a  degree  in  nursing,  or  career 
ladder/career  path  programs  which 
could  ultimately  lead  to  a  degree  in 
nursing.  A  facility  choosing  uis  step 
shall  maintain  as  documentation  a 
description  of  the  content  and  eligibility 
requirements  for  both  t>'pes  of  programs 
and  an  explanation  of  how  the 
requirements  of  this  paragraph 
(g)(l)(i)(A)(2)'are  satisfied  by  each 
program.  Any  such  degree  program  shall 
be,  at  a  minimum,  either  through  an 
accredited  community  college  (leading 
to  an  associate's  degree),  4-year  college 
(a  bachelor's  degree),  or  diploma  school, 
and  the  course  of  study  shall  be  one 
accredited  by  a  State  Board  of  Nursing 
(or  its  equivalent).  For  career  ladder  or 
career  path  programs,  the  facility  shall 
maintain  documentation  that  the 
programs  are  normally  part  of  a  course 
of  study  or  training  which  prepares  a 
U.S.  worker  for  enrolling  in  formal 
direct  training  leading  to  a  degree  in 
nursing,  either  through  an  accredited 
community  college,  a  4- year  college,  or 

a  diploma  school.  See  § .350(b)  of 

this  part.  Financing  by  the  facility, 
either  directly  or  arranged  through  a 
third  party,  shall  cover  the  total  costs  of 
such  programs.  U.S.  workers 
participating  in  such  programs  shall  be 
working  or  have  worked  in  health  cara 
occupations  or  health  care  fifidhties.  llie 
number  of  U.S.  workers  for  whom  such 
training  is  provided  shall  be  equal  to  no 
less  than  half  the  average  number  of 
vacancies  for  nurses  during  the  12- 
month  period  prior  to  the  submission  of 
the  attestation. 


(J)  Step  Three:  "Paying  registered 
nurses  wages  at  a  rate  higher  than 
currently  being  paid  to  registered  nurses 
similarly  employed  in  the  geographic 
area. "  A  facility  choosing  this  step  shall 
maintain  documentation  showing  that 
its  entire  schedule  of  wages  for  nurses 
is  at  least  5  percent  higher  than  the 
prevailing  wages  as  determined  by  the 
SESA  pursuant  to  paragraph  (e)(l)(i)  of 
this  section,  and  it  shall  attest  Oiat  such 
differentials  shall  be  maintained 
throughout  the  period  of  the 
attestation's  effectiveness. 

(4)  Step  Four:  "Providing  adequate 
support  services  to  free  registered  nurses 
from  administrative  and  other  non- 
nursing  duties. "  Non-nursing  duties 
include  such  activities  as  housekeeping 
duties;  food  preparation  and  delivery; 
transporting  patients:  providing 
occupational  and  respiratory  therapy; 
answering  telephones;  running  errands 
for  patients;  and  clerical  tasks.  A  facility 
choosing  this  step  shall  not  require 
nurses  at  the  facility  to  perform  non- 
nursing  duties.  However,  It  is 
understood  that  on  an  infrequent  non- 
recurring basis,  nurses  at  the  fecility 
may  perform  one  or  more  of  the  tasks 
encompassed  by  the  duties  listed  above 
in  this  paragraph  (g)(l)(i)(A)(4)  or  other 
non-nursing  duties.  Facihties  choosing 
this  step  shall  maintain  docimientation 
showing  what  steps  they  have  taken  to 
ensure  that  nursing  jobs  do  not  include 
any  of  these  duties  and  that  such 
activity  by  nurses  at  the  facihty  occurs 
without  regularity  and  infrequently. 
Such  a  fedlity  also  shall  maintain 
documentation  with  respect  to  any  other 
steps  being  taken  to  relieve  nurses  from 
non-nursing  duties,  or  to  enhance  the 
nursing  function,  such  as  computerizing 
certain  writing  and  routine  functions 
performed  by  nurses. 

(5)  Sfep  Five:  "Providing  reasonable 
opportunities  for  meanin^l  salary 
advancement  by  registered  nurses. " 
Docimientation  for  this  step  shall 
include  documentation  of  systems  for 
salary  advancement  based  on  factors 
such  as  merit,  education,  and  specialty,  ' 
and/or  salary  advancement  based  on 
length  of  service  with  other  bases  for 
wage  differentials  remaining  constant. 

(i)  Merit,  education,  and  specialty.  For 
salary  advancement  based  on  factors 
such  as  merit,  education,  and  specialty, 
the  facility  shall  maintain  and  make 
available  for  inspection  documentation 
that  it  provides  opportunities  for 
professional  development  of  its  nurses 
which  lead  to  salary  advancement,  e.g., 
opportunities  for  continuing  education; 
in-house  educational  instruction; 
special  committees,  task  forces,  or 
projects  considered  of  a  professional 
development  nature;  participation  in 


professional  orBanizations;  and  writing 
for  professional  publications.  Such 
opportunities  shall  be  available  to  all 
the  facility's  nurses. 

{ii)  Length  of  service.  For  salary 
advancement  based  on  length  of  service, 
the  facility  shall  maintain  and  make , 
available  for  inspection  documentation 
that  it  has  clinical  ladders  in  place 
which  provide,  annually,  salary 
increases  of  3  percent  or  more  for  a 
period  of  no  less  than  10  years,  over  and 
above  the  costs  of  Uving  and  merit, 
education,  and  specialty  increases  and 
differentials. 

(B)  Other  possible  steps.  The  Act 
indicates  that  the  Rve  steps  described  in 
paragraphs  (g)(l)(i){A)  (I)  through  (5)  of 
this  section  are  not  an  exclusive  list  of 
timely  and  significant  steps  which 
might  quaUfy.  Facilities  are  encouraged 
to  be  innovative  in  devising  other  timely 
and  significant  steps,  but  these  shall  be 
of  timeliness  and  signiticance 
comparable  to  those  in  paragraphs 
(g)(l)(i)(A)  (J)  through  (5)  of  this  section 
to  qualify.  A  facility  may  attest  that  it 
has  taken  and  is  taking  other  such  steps 
and  explain  in  its  attestation  what  these 
steps  are,  their  nature  and  scope,  how 
they  are  effected  and  how  they  meet  the 
statutory  test  of  timeliness  and 
significance  comparable  to  those  Steps 
One  through  Five  described  above.  A 
facility  choosing  alternative  steps  shall 
attest  that  its  program  (s)  meet(s)  the 
statutory  requirements  of  timeliness  and 
significance  in  promoting  the 
development,  recruitment  and  retention 
of  U.S.  nurses,  explaining  how  these 
requirements  are  satisfied  by  such 
program(s).  In  addition,  the  attesting 
facility  shall  maintain  and  make 
available  for  inspection  (as  described  in 

§ .350(b))  documentation  which 

provides  a  complete  description  of  the 
nature  and  operation  of  its  prograr.(s) 
sufficient  to  substantiate  its  attestation 
and  full  compliance  with  the 
requirements  of  this  paragraph 
(g)(l)(i)(B).  Examples  of  such  steps 
which— depending  on  the 
circumstances,  the  size  and  nature  of 
the  attesting  facility,  the  nature  and 
scope  of  the  step(s)  described,  the 
number  of  persons  affected,  and  other 
such  factors — may  meet  these 
requirements  are: 

(I)  Monetary  incentives — providing 
monetary  incentives  to  nurses,  through 
bonuses  and  merit  pay  plans  not 
included  in  the  base  compensation 
package,  for  additional  education,  and 
for  efforts  leading  to  increased 
recruitment  and  retention  of  U.S. 
nurses.  Such  monetary  incentives  can 
be  based  on  actions  by  nurses  such  as: 
Innovations  to  achieve  better  patient 
care,  increased  productivity,  reduced 


unused 
nurses: 
given 
desirable 


step  shal 
providin  5 
in  the  foi  m 
advancei  lent 


waste,  be  tter  safety;  obtaining  additional 
certification  in  a  nursing  specialty; 

leave:  recruiting  other  U.S. 
slaying  with  the  facility  for  a 
number  of  years;  taking  less 
assignments  (other  than  shift 
differential);  participating  in 
rofessic^al  organizations,  on  task 
on  special  committees;  or 
contributing  to  professional 
publicati  3ns.  Facilities  attesting  to  this 
have  a  documented  system  for 
significant  financial  rewards 
of  bonuses  or  salary 
to  nurses  participating  in 
the  activities  described  in  this 
paragraph. 

(2)  Sp^ial  perquisites — providing 
nurses  w  ,th  special  perquisites  for 
dependei  it  care  or  housing  assistance  of 
a  nature  and/or  extent  that  constitute  a 
"significant"  factor  in  inducing 
employment  and  retention  of  U.S. 
nurses. 

(3)  Work  schedule  options — providng 
nurses  with  non-manoatory  work 
schedule!  options  for  part-time  work, 
job-shari  ig,  compressed  work  week  or 
non-rotal  ing  shifts  (provided,  however, 
that  H-1,  K  nurses  are  employed  only  in 
full-time  work)  of  a  nature  and/or  extent 
that  cons  titute  a  "significant"  factor  in 
inducing  employment  and  retention  of 
U.S.  nur  es. 

(4)  Otl  er  training  options — providing 
training  1  ipportunities  to  become 
registerei  1  nurses  to  U.S.  workers  not 
currentl]  in  health  care  occupations  by 
means  ol  financial  assistance  [e.g., 
scholars!  tip,  loan  or  pay-back  programs) 
to  such  p  arsons. 

(ii)  Un  "easonableness  of  second  step. 
The  stepi  described  in  this  paragraph 
(g)(1)  sh^ll  not  be  considered  to  be  an 
exclusiv^  list  of  the  significant  steps 
that  may  be  taken  to  meet  the  conditions 
of  this  paragraph  (g)(1).  Nothing  in  this 
subpart  pr  subpart  E  of  this  part  shall 
require  a\  facility  to  take  more  than  one 
step,  if  the  facility  can  demonstrate  that 
taking  a  tecond  step  is  not  reasonable. 
Howevei ,  a  facility  shall  make  every 
effort  to  ake  at  least  two  steps.  A 
facility  ti  iking  only  one  step  shall 
provide  1  in  explanation  with  its 
attestatic  n,  and  maintain  documentation 
at  the  fa(  ility,  relating  to  v/hy  taking  a 
second  s  ep  is  not  reasonable.  The 
taking  ol  a  second  step  may  be 
consider  sd  unreasonable  if  it  would 
result  in  the  facility's  financial  inability 
to  contin  ue  providing  the  same  quality 
and  quai  tity  of  health  care  or  if  the 
provisioi  i  of  nursing  services  would 
otherwis  9  be  jeopardized  by  the  taking 
of  such  i  step.  If  the  single  step  which 
is  taken  s  one  ofthe  statutorily  defined 
steps  del  cribed  in  paragraphs 
(g)(l)(i)(,  i)[l)  through  (g)(l)(i)(A)(5)  of 


this  section,  the  facility  shall  explain 
with  its  attestation,  and  maintain 
documentation  at  the  facility,  with 
respect  to  each  of  the  four  statutory 
steps  (described  in  paragraphs 
(g){l){i)(A)(l)  through  {g)(l)(i)(A)(5)  of 
this  section)  not  taken,  relating  to  why 
it  would  be  unreasonable  for  the  facility 
to  take  such  step  and  also  shall  explain 
with  its  attestation,  and  shall  maintain 
and  make  available  for  inspection  (as 

described  in  § .350(b)) 

documentation  demonstrating  why  it 
would  be  unreasonable  for  the  facility  to 
take  any  other  steps  designed  to  recruit, 
develop  and  retain  sufficient  U.S. 
nurses  to  meet  its  staffing  needs.  If  the 
single  step  which  is  taken  is  not  one  of 
the  five  statutory  steps  described  in 
paragraphs  (g)(l)(i)(A)(7)  through 
(g)(l)(i)(A)(5)  of  this  section,  the  facility 
shall,  with  respect  to  each  ofthe  five 
statutory  steps  not  taken,  explain  with 
its  attestation,  and  maintain 
documentation  and  make  available  for 
inspection  (as  described  in 

§ .350(b))  documentation, 

demonstrating  why  it  would  be 
unreasonable  for  the  facility  to  take  such 
step;  the  facility  also  shall  explain  with 
its  attestation,  and  make  available  for 
inspection  (as  described  in 

§ .350(b))  documentation 

demonstrating  why  it  would  be 
unreasonable  for  the  facility  to  take  any 
other  steps  designed  to  recruit  and 
retain  sufficient  U.S.  nurses  to  meet  its 
staffing  needs.  On  the  basis  of  the 
explanation  submitted  by  the  facility, 
the  Certifymg  Officer  shall  determine 
whether  the  requirements  of  this 
paragraph  (g)(l)(ii)  have  been  met.  See 
paragraph  (m)  of  this  section  regarding 
such  determinations  and  administrative 
appeals  therefrom. 

(iii)  Alternative  to  criteria  for  each 
specific  step.  Instead  of  complying  with 
the  specific  criteria  for  each  of  the  steps 
in  the  second  and  succeeding  years,  a 
facility  may  include  in  its  prior  year's 
attestation,  in  addition  to  the  actions 
taken  under  Steps  One  through  Five, 
that  it  shall  reduce  the  number  of  alien 
(H-1  and  H-IA  visaholders)  nurses  it 
utilizes  within  1  year  from  the  date  of 
attestation  by  at  least  10  percent, 
without  reducing  the  quality  or  quantity 
of  services  provided.  If  this  goal  is 
achieved  (as  demonstrated  by 
documentation  maintained  by  the 
facility  and  made  available  for 
inspection,  and  indicated  in  its 
subsequent  year's  attestation),  the 
facility's  subsequent  year's  attestation 
may  simply  include  the  Form  ETA  9029, 
an  explanation  demonstrating  that  this 
goal  has  been  achieved  and  an 
attestation  that  it  shall  again  reduce  the 
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number  of  alien  nurses  it  utihzes  within 
1  year  from  the  date  of  attestation  by  at 
least  10  percent.  This  alternative  is 
designed  to  permit  a  facility  to  achieve 
the  objectives  ofthe  Act,  without 
subjecting  the  facility  to  detailed 
requirements  and  criteria  as  to  the 
specific  means  of  achieving  that 
objective.  The  first,  second,  and 
succeeding  years  shall  be  consecutive. 

(2)  Alternative  II:  subject  to  approved 
annual  State  plan.  As  an  alternative  to 
attesting  to  the  timely  and  significant 
steps  set  forth  in  paragraph  (g)(1)  of  this 
section,  the  facility  may  attest  that  it  "is 
subject  to  an  approved  State  plan  for  the 
recruitment  and  retention  of  nurses." 
The  contents  ofthe  annual  State  plan 
are  described  in  more  detail  in 

§ .315.  For  an  individual  facihty 

to  meet  the  requirements  of  this 
paragraph  (g)(2),  the  annual  State  plan 
shall  provide  for  the  taking  of  timely 
and  significant  steps  by  that  facility,  and 
the  facihty  shall  maintain  appropriate 
documentation  with  respect  to  those 

steps.  See  § .350(b).  To  quahfy  for 

this  Alternative  II,  the  annual  State  plan 
shall  have  been  approved  prior  to  die 
date  the  facihty  submits  its  attestation  to 
ETA  for  filing. 

(h)  The  fifth  attestation  element:  No 
strike  or  lockout;  no  intention  or  design 
to  influence  bargaining  representative 
election.  The  facihty  shall  attest  that 
"there  is  not  a  strike  or  lockout  in  the 
course  of  a  labor  dispute,  and  the 
employment  of  such  an  alien  is  not 
intended  or  designated  to  influence  an 
election  for  a  bargaining  representative 
for  registered  nurses  of  the  faciUty." 
Labor  disputes  for  purposes  for  this 
attestation  element  relate  only  to  those 
involving  nurses  providing  nursing 
services;  other  health  service 
occupations  are  not  included.  This 
attestation  element  applies  to  strikes 
and  lockouts  and  elections  of  bargaining 
representatives  at  both  the  facility 
employing  the  nurse  and,  in  the  case  of 
nursing  contractors,  at  the  worksite 
facility. 

(1)  Notice  of  strike  or  lockout.  In  order 
to  remain  in  compliance  with  the  no 
strike  or  lockout  portion  of  this 
attestation  element,  if  a  strike  or  lockout 
of  nurses  at  the  faciUty  occurs  during 
the  1  year's  validity  of  the  attestation, 
the  facility,  within  3  days  of  the 
occurrence  of  the  strike  or  lockout,  shall 
submit  to  the  ETA  National  Office,  by 
U.S.  mail  or  private  earner,  written 
notice  of  the  strike  or  lockout. 

(2)  ETA  notice  to  INS.  Upon  receiving 
from  a  facility  a  notice  described  in 
paragraph  (h)(1)  of  this  section,  ETA 
shall  examine  the  documentation,  and 
may  consult  with  the  union  at  the 
facility  or  other  appropriate  entities.  If 


ETA  determines  that  the  strike  or 
lockout  is  covered  under  8  CFR 
214.2(h){17).  INS's  Effect  of  strike 
regulation  for  "H"  visaholders.  ETA 
shall  certify  to  INS,  in  the  manner  set 
forth  in  that  regulation,  that  a  strike  or 
other  labor  dispute  involving  a  work 
stoppage  of  nurses  is  in  progress  at  the 
facility. 

(i)  The  sixth  attestation  element: 
notice  of  filing.  The  facility  shall  attest 
that  at  the  time  of  filing  of  the  petition 
for  registered  nurses  under  section 
101(a)(15)(H)(i)(8)  ofthe  Act,  notice  of 
filing  has  been  provided  by  the  facility 
to  the  bargaining  representative  of  the 
registered  nurses  at  the  facility  or, 
where  there  is  no  such  bargaining 
representative,  notice  ofthe  fiHng  has 
beSen  provided  to  registered  nurses  at  the 
facility  through  posting  in  conspicuous 
locations.  The  requirement  applies  to 
providing  notice  of  fihng  both  for 
attestations  submitted  to  ETA  and  for 
visa  petitions  filed  with  INS. 

(1)  Notification  of  bargaining 
representative.  No  later  than  the  date 
the  attestation  is  mailed  to  DOL  to  be 
considered  for  filing,  the  facility  shall 
notify  the  bargaining  representative  (if 
any)  for  nurses  at  the  facility  that  the 
attestation  is  being  submitted  to  DOL, 
and  shall  state  in  that  notice  that  the 
attestation  is  available  at  the  facihty 
(explaining  how  it  can  be  inspected  or 
obtained)  and  at  the  national  office  of 
ETA  for  review  by  interested  parties.  No 
later  than  the  date  the  facihty  transmits 
a  visa  petition  for  H-IA  nurses  to  INS, 
the  faciUty  shall  notify  the  bargaining 
representative  (if  any)  for  nurses  at  the 
facility  that  the  visa  petition  is  being 
submitted  to  INS,  and  shall  state  in  that 
notice  that  the  attestation  and  visa 
petition  are  available  at  the  faciUty 
(explaining  how  they  can  be  inspected 
or  obtained)  and  at  the  national  office  of 
ETA  for  review  by  interested  parties. 
Notices  under  this  paragraph  (i)(l)  shall 
include  the  following  statement:' 
"Complaints  alleging  misrepresentation 
of  material  facts  in  the  attestation  or 
failure  to  comply  with  the  terms  of  the 
attestation  may  be  filed  with  any  office 
of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor." 

(2)  Posting  notice.  If  there  is  no 
bargaining  representative  for  nurses  at 
the  faciUty,  when  the  facihty  submits 
and  attestation  to  ETA,  and  each  time 
the  faciUty  files  an  H-IA  visa  petition 
with  INS.  the  fecility  shall  post  a 
wrritten  notice  at  the  facility  (and,  in 
addition,  at  the  worksite  facility,  if  at  a 
different  location,  such  es  in  the  case  of 
nursing  contractors),  stating  that  the 
attestation  and/or  visa  petition(s)  have 
been  filed  and  are  avaiUble  at  the 
faciUty  (explaining  how  these 


documents  can  be  inspected  or 
obtained)  and  at  the  national  office  of 
ETA  for  review  by  interested  parties.  In 
order  for  the  facility  to  remain  in 
compliance  with  this  paragraph  {i)(2), 
all  such  notices  shall  remain  posted 
during  the  vaUdity  period  of  the 
attestation  and  the  attestations  and 
petitions  shall  be  available  for 
examination  at  the  facility  throughout 
this  period  of  time.  The  notice  of 
posting  shall  provide  information 
concerning  the  availabiUty  of  these 
documents  for  examination  at  the 
facility  and  at  the  national  office  of 
ETA,  and  shall  include  the  followmg 
statement:  "Complaints  alleging 
misrepresentation  of  material  facts  in 
the  attestation  or  failure  to  comply  with 
the  terms  of  the  attestation  may  be  filed 
with  any  office  the  Wage  and  Hour 
Division  ofthe  United  States 
Department  of  Labor."  Such  posted 
notices  shall  be  clearly  visible  and 
unobstructed  while  posted,  shall  be 
posted  in  conspicuous  places,  where  the 
facility's  U.S.  nurses  readily  can  read 
the  posted  notice  on  the  way  to  or  from 
their  duties.  Appropriate  locations  for 
posting  such  notices  include  locations 
in  the  immediate  proximity  of 
mandatory  Fair  Labor  Standards  Act 
wage  and  hour  notices  and 
Occupational  Safety  and  Health  Act 
occupational  safety  and  health  notices. 

(j)  Special  provisions  for  nursmg 
contractors.  A  nursing  contractor 
submitting  an  attestation  for  fiUng  as  a 
facility  shall  attest,  in  addition  to  the 
first  through  sixth  attestation  elements, 
that  it  will  refer  H-1  A  nurses  only  to 
facilities  that  (with  the  exception  of 
private  households  which  themselves 
do  not  employ  H-IA  nurses)  have  valid 
attestations  on  file  with  ETA.  The 
nursing  contractor  shall  obtain  from 
each  such  worksite  facility  a  copy  of 
that  faciUty's  Form  ETA  9029,  accepted 
for  filing  by  ETA  and  then  currently  on 
file  writh  ETA.  The  nursing  contractor 
shall  maintain  a  copy  of  such  worksite 
facility's  accepted  attestation  on  file  at 
the  nursing  contractor's  principal  office 
during  the  validity  period  of  the  nursing 
contractor's  attestation  or  the  period  of 
time  that  any  H-IA  nurse  in  its  employ 
is  providing  nursing  services  at  the 
worksite  facility,  whichever  is  longer. 

(k)  Special  provisions  for  worksite 
facilities  which  are  not  employers  ofH- 
lA  nurses  and  are  not  controlled  by 
employers  ofH-lA  nurses.  A  facility 
(other  than  a  private  household)  which 
obtains  the  services  of  an  H-1  A  nurse 
by  contracting  with  a  nursing 
contractor,  but  which  is  itself  neither 
the  employer  of  any  H-1  A  nurse  nor 
controlled  by  the  employer  of  any  H-1  A 
nurse  (see  paragraph  (k)(l)  of  this 
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section),  shall  file  an  attestation  with 
ETA  pursuant  to  this  subpart.  Such  a 
worksite- facility  may  request  from  ETA 
a- waiver  of  specific  elements  of  the 
attestation  to  avoid  duplicative 
attestations,  in  cases  of  temporary, 
emergency  ciromistances,  with  respect 
to  information  not  within  the 
knowledge- ofthe^  attestor,  or  for  other 
good  cause.  The  attesting  worksite 
facility  shall  be  to  ably  demonstrate  the 
existence  of  th&  circumstances  or  good 
cause  which  are  asserted  as  the  basis(es) 
for  the  request  for  »  waivw  of  a 
particulw  element  of  the  attestation,  but 
need  not  submit  such  evidence  with  its 
request  for  waiver,  e3«:ept  evidence  with 
respect  to  a  bona  Rde  medical 
emergency  (see  paragraph  (k)(3)(iii)  of 
this  section). 

(1)  Worksites  employing,  seeking  to 
employ,  or  filing  visa  petitions  on  behcdf 
ofH-lA  nurses.  An  attestation  with 
respect  to  whidx  waiver  is  requested  or 
granted  pursufflit  to  dlis  paragraph  (k)  is 
not  vahd  [i.e.,  is  not  "on  fHe  ana  in 
effect")  for  a  worksite- Ibcility 
employing,  seeking  ta  employ,  or  filing 
a  visa  petition  on  behalf  of  (f—lA 
nurses.  Only  an  attestation  meeting  the 
requirements  of  paranaphs  (a)  &rough 
(i)  of  this  section  (and  pmragraph  (j)  of 
this  section,  in  the  caseof  a  nursing 
contractor)  can  serve  as  the- basis  for  a 

S>etition  fbr  mi  H-lA  visa.  A  woricsite 
acility  which  uses  IT-IA  nurses  only 
through  a  nursing  contractor  and,  as 
part  of  its  attestation,  requests  waiver  of 
one  or  more  attestation  elements 
nevertheless  shall  fHe  a  complete 
attestation  in  order  to  be  able  to  use 
such  attestation  as  a  basis  for  itselffikng 
a  visa  petition  for  an  H-tA  nurse.  Thus, 
a  worluite^  facility  should  consider  its 
future  needs  fbrH-lA  nurses  in  filing 
attestations  and  requests  for  waiver 
pursufflit  to  this  pwagraph  (k). 

(2)  Inapplicability  of  ttdrd  attestation 
element:  facility/employer  wage.  EFa 
worksite  fedlity  uses-H-lA  nurses  only 
through  a  nursing  contractor,  the  third 
attestation  element  (bdlhy/employer 
wage;  see  paragraph  (f)  of  this  section) 
is  not  applicable  to  that  facility,  since 
the  worksite  facility  is  not  the  employer 
of  the  H— tA  nurse  and  does  not 
guarantee  the  I^IA  nurse's  wage.  The 
third  attestation  element  is  required 
only  for  the  employer  of  the  H-IA 
nurse(a).  i.e.,  the  third  attestation 
element  shall  be  included  in  the 
attestation  of  oid  met  by  the  H-tA 
nurse's  employer  [i.e.,  the  nursing 
contractori. 

(3)  Waiver  of  attestation  elements. 
ETA  may  consider,  pursuant  to  this 
paragraph  (fc)(3)  requests  for  waiver  of 
certain  attestation  Monents  by  a 
worksite  facility  which  uses,  or  will  use 


an  H-IA  nurse  provided  by  a  nursing 
contractor  [Ae..  an  "H-IA  contract 
nurse"),  butpvhidt  worksite  fbdllty 
itself  does  npt  employ,  seek  to  employ, 
or  file  a  visa*  petition  on  behalf  of  an  H- 
lA  nurse.  Paragraphs  (k)(3)  (i)  through 
(iii)  of  this  section  set  forth  different 
conditions  f^T  waiver  diepending  on  the 
number  of  Workdays  of  H-1 A  contract 
nurse  services  the  worksite  facility  will 
use.  For  the  piuposes  of  this  paragraph 
(k)(3),  a  "wcrkday"  shall  consist  of  one 
H-IA  contract  nurse  working  for  one 
normal  sfaiftjin  a  day.  Thus,  for 
example,  Alee  normal  shifts  worked  by 
each  of  a  group  of  five  H-TA  contract 
nurses  totals  15  workdays. 

(i)  Minimil  use  of  H-1  A  contract 
nurses  by  a  worksite.  Where  the 
attesting  worksite  facility  attests  in  its 
request  for  waiver  pursuant  to  this 
paragraph  (k)(3)  that  it  will  use  no  more 
than  a  total  cif  15  workdays  of  H-IA 
contract  nuipe  services  in.  any  3-month 
period  of  th^  attestation'^  t-year  period 
of  validity  to  meet  emergency  needs  on 
a  temporary  basis,  ETA  may  waive  the 
first  (substantial  disruption),  second 
(adverse  emct),  and  fourth  (timely  and 
significant  sreps  or  State  plan)  elements 
of  the  attesting  worksite  facility's 
attestation.  See  paragraphs. (d),  (e),  and. 
(g)  of  this  section;  see  also  paragraphs  (f) 
and  (k)(2)  o|this  section,  with  respect 
to  the  inapplicability  of  third  attestation 
element  (faiility/employer  wage).  ETA 
shall  not  wave  pursuant  to  this 
paragraph  (ft)(3)(i)  the  fifth  attestation 
element  (sti^e,  lockout,  or  intent  or 
design  to  influence  bargaining 
representative  election)  or  the  sixth 
attestation  dement  (notice).  See 
paragraphs  (h)  and  (i)  of  this  section. 

[ii]  Short-term  use  ofH-lA  contract 
nurses.  Wh^  the  attesting  worksite 
facility  attes|ts  in  its  request  for  waiver 
pursuant  to  this  paragraph  (k)(3)  thatit 
will  use  no  |nore  than  a  total  of  60 
workdays  ol  ;H-1A  contract  nurse 
services  in  ^ny  3-mtmth  period  of  the 
attestation's)  l-year  period  of  validity  to 
meet  temporary  needs,  ETA  may  waive 
the  nursing  shortage  component  of  the 
first  elemen  (substantial  disruption;  see 
pan^phs  d](2)  and  (d)(3)  of  this 
section)  anqmay  waive  the  fourth 
(timely  and.Bignificant  steps  or  State 
plan;  see  paragraph  (g)  of  this  section) 
element  of  the  attesting  worksite 
facility's  attestation.  See  also  paragraphs 
(0  and  (k)(2I  of  this  section,  with  respect 
to  the  inapplicability  of  third  attestation 
element  (raqility/employer  wage).  ETA 
shall  not  wiiive  piusuant  to  this 
paragraph  (l)(3)(iij  the  no-layoff 
component  of  the  first  attestation 
element  (sutmtuutial  disruption;  see 
paragraph  (t  )tlTof  this  sectitm):  the 
second'  attei  tation  ellnnent  (jadverse 


effect);  the  fifth  attestation  element 
(strike,  lockout.,  or  intent  to  influence  a 
bargaining  representative  election);  or 
the  sixth  attestation  element  (notice). 
See  paragraphs  (d).  (e),.(h).  and  (i)  of 
this  section. 

(iii)  Long-term  use  of  H-TA  contract 
nurse  services.  Where  the  attesting 
worksite  faciUty  attests  in  its  request  for 
waiver  pursuant  to  this  paragraph  (k)(3) 
that  it  will  use  more  than  60  workdays 
of  H-1  A  contract  niu'se  services  in  any 
3-month  period  of  the  attestation's  1- 
year  period  of  validity,  ETA.  shall  not 
waive  any  attestation  element,  except 
that,  if  the  attestor  documents  a  bona 
fide  medical  emergency  warranting  a 
waiver  of  the  fourth  attestation  element 
(timely  and  significant  steps  or  State 
plan)  ETA  may  waive  such  element.  See 
paragraph  (g)  of  this  section. 

(1)  Agents  of  worksite  facilities.  A 
worksite  facility  (including  a  worksite 
facility  which  itself  employs  or  seeks  to 
employ  an  H-IA  nurse)  may  authorize 
a  nursing  contractor  to  act  as  its  agent 
in  preparing  and  fihng  the  worksite 
facility's  attestation;  however,  a 
worksite  facility  using  an  agent  for 
preparation  and  filing  of  the  attestation 
is  responsible  for  the  contents  of  such 
attestation  and  remains  Uable  for  any 
violations  which  may  be  disclosed  in 
any  investigation  under  Subpart  E  of 
this  P&rt,  and  the  chief  executive  officer 
of  the  worksite  facility  shall  sign  the 
original  attestation,  as  required  by 
paragraph  (c)(l)(i)  of  this  section. 

(m)  Actions  on  attestations  submitted 
for  filing.  An  attestation  which  meets 
the  established  criteria  set  forth  in  this 

§ .310  shall  be  accepted  for  filing  by 

ETA  on  the  date  it  is  signed  by  the 
Certifying  Officer.  ETA  shall  then  follow 
the  procedures  set  forth  in  paragraph 
(m)(l)  of  this  section.  An  attestation 
submitted  by  a  facility  proposing 
alternative  criteria  or  steps  for  the  first 
and/or  the  fourth  attestation  elements, 
and/or  proposing  to  take  only  one 
timely  and  signifi'^ant  step,  and/or 
claiming  a  bona  fide  medical  emergency 
exemption  from  the  fourth  attestation 
element  shall  be  reviewed  by  ETA.  and 
a  determination  shall  be  made  by  the 
Certifying  Officer  whether  to  accept  or 
reject  the  attestation  for  filing.  See 
paragraphs  (d)(2)(ii),  (g)(l)(i)(B), 
{g)(t)(ii).  and  (k)(3)(iii)  of  this  section, 
"fbe  Certifying  Officer  may  request 
additional  explanation  and/or 
documentation  from  the  facility  in 
making  this  determination.  If  the 
Certifying  Officer  does  not  contact  the 
facility  for  such  information  or  make 
any  determination  within  30  days  of 
receiving  the  attestation,  the  attestation 
shall  become  accepted  for  fifing.  Upon 
thafacillty'is  submitting  the  attestation 
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to  ETA  and  providing  the  notice 
required  by  the  sixth  attestation  element 

(see  § .310(i)),  the  attestation  shall 

be  available  for  public  examination  at 
the  health  care  facihty  itself.  When  ETA 
accepts  the  attestation  for  filing,  the 
Certifying  Officer  shall  forward  the 
attestation  to  the  ETA  National  Office, 
where  it  shall  be  available  for  public 
examination.  Information  contesting  an 
attestation  received  by  ETA  prior  to  the 
determination  to  accept  or  reject  the 
attestation  for  filing  shall  not  be  made 
part  of  ETA's  administrative  record  on 
the  attestation,  but  shall  be  referred  to 
ESA  to  be  processed  as  a  complaint 
pursuant  to  Subpart  E  of  this  part,  and, 
if  such  attestation  nevertheless  is 
accepted  by  ETA  for  filing,  the 
complaint  will  be  handled  by  ESA 
under  that  subpart. 

(1)  Acceptance,  (i)  If  the  attestation 
(and  any  explanatory  statements  that 
may  be  required)  meet  the  requirements 
of  this  subpart,  ETA  shall  accept  the 
attestation  for  filing,  shall,  in  the  case  of 
a  facility  intending  to  file  a  visa  petition 
as  the  employer  of  an  H-1  A  nurse, 
notify  INS  in  writing  of  the  filing,  shall 
return  to  the  facility  one  copy  of  the 
attestation  form  submitted  by  the 
facility,  with  ETA's  acceptance 
indicated  thereon,  and  shall  forward 
one  copy  of  the  attestation  with  ETA's 
acceptance  indicated  thereon  to  the  ETA 
National  Office.  The  facihty  may  then 
file  a  visa  petition  with  INS  for  alien 
nurses  in  accordance  with  INS 
regulations. 

(ii)  DOL  is  nut  the  guarantor  of  the 
accuracy,  truthfulness  or  adequacy  of  an 
attestation  accepted  for  filing. 

(2)  Appeals  of  acceptances.  If  an 
attestation  which  is  subject  to  a 
determination  under  paragraph 
(d)(2)(ii),  (g)(l)(i)(B),  (g)(l)(ii),  or 
(k)(3)(iii)  of  this  section  is  accepted  for 
filing,  any  interested  party  may  appeal 
ETA's  determination{s)  on  the 
element(s)  that  have  been  reviewed. 
Appeals  of  acceptances  shall  be  filed 
with  the  BALCA,  no  later  than  30  days 
after  the  date  of  acceptance,  and  will  be 
considered  under  the  procedures  set 
forth  at  § .320. 

(3)  Appeals  of  rejections.  If  the 
attestation  is  not  accepted  for  fihng, 
which  may  occur  as  a  result  of  a ' 
determination  under  paragraph 
(d)(2)(ii),  (g)(l)(i)(B),  (g)(l)(ii).  or 
(k)(3)(iii)  of  this  section,  ETA  shall 
notify  the  facility  in  writing,  specifying 
the  reasons  for  rejection  and  quoting  the 

language  of  § .320(a)(1).  Any 

interested  party  may  appeal  such 
rejection  to  the  BALCA,  no  later  than  30 
days  after  the  date  of  rejection.  Appeals 
of  rejections  shall  be  filed  and 


considered  under  the  procedures  set 

forth  at  § .320. 

(n)  Effective  date  and  validity  affiled 
attestations.  An  attestation  becomes 
filed  and  effective  as  of  the  date  it  is 
accepted  and  signed  by  the  Certifying 
Officer  and  accepted  thereby  for  filing. 
Such  attestation  is  valid  for  the  12- 
month  period  beginning  on  the  date  of 
acceptance  for  filing,  unless  suspended 

or  invahdated  pursuant  to  8 .320  or 

subpart  E.  The  filed  attestation  expires 
at  the  end  of  the  12-month  period  of 
vaUdity. 

(0)  Suspension  or  invalidation  affiled 
attestation.  Suspension  or  invalidation 
of  an  attestation  may  result  from  a 
BALCA  decision  reversing  an  ETA 
acceptance  for  fihng;  from 
investigations  by  the  Administrator, 
Wage  and  Hour  Division,  of  the  fadUty's 
misrepresentation  in  or  failure  to  carry 
out  its  attestation;  or  from  a  discovery 
by  ETA  that  it  made  an  error  in  its 
review  of  the  attestation  (in  those  cases 
where  ETA  performs  such  review 
pursuant  to  paragraph  (d)(2)(ii), 
{g)(l)(i)(B),  (g)(l)(ii),  (k)(3)(iii)  of  this 
section)  and  that  the  explanation  and 
documentation  provided  and 
maintained  by  the  facihty  does  not  or 
did  not  meet  the  criteria  set  forth  at 

§ .310  (a)  through  (k).  If  an 

attestation  is  suspended  or  invalidated. 
OOL  shall  notify  INS. 

(1)  Result  of  BALCA  or  Wage  and 
Hour  Division  action.  If  an  attestation  is 
suspended  or  invalidated  as  a  result  of 
a  BALCA  decision  overruling  an 
acceptance  of  the  attestation  for  filing, 
or  is  suspended  or  invalidated  as  a 
result  of  a  Wage  and  Hour  Division 
action  pursuant  to  subpart  E,  such 
suspension  or  invalidation  may  not  be 
separately  appealed,  but  shall  be  merged 
with  appeals  of  BALCA's  or  the  Wage 
and  Hour  Division's  determination  on 
the  underlying  violation. 

(2)  Result  of  ETA  action.  If,  after 
accepting  an  attestation  for  filing,  ETA 
discovers  that  it  erroneously  accepted 
that  attestation  for  filing,  and,  as  a 
result,  ETA  suspends  or  invalidates  that 
acceptance,  the  facility  may  appeal  such 
suspension  or  invalidation  pursuant  to 

§ .320  as  if  that  suspension  or 

invaUdation  were  a  decision  to  reject 
the  attestation  for  filing. 

(p)  Facility's  responsibilities  during 
suspension  and  after  invalidation  or 
expiration  affiled  attestation.  A  facility 
shall  comply  with  the  terms  of  its 
attestation,  even  if  such  attestation  is 
suspended,  invahdated,  or  expired,  as 
long  as  any  H-lA  nurse  is  at  me  fecihty, 
unless  the  attestation  is  superseded  by 
a  subsequent  attestation  accepted  for 
filing  by  ETA. 


(q)  Facilities  subject  to  penalties.  No 
attestation  shall  be  accepted  for  filing 
from  a  nursing  contractor  or  other 
faciUty  which  has  failed  to  comply  with 
any  penalty,  sanction,  or  other  remedy 
assessed  in  a  final  agency  action 
following  an  investigation  by  the  Wage 
and  Hour  Division  pursuant  to  subpart 
E- 

f .315   StMi  plana. 


A  State  may  submit  an  aimual  plan 
for  the  recruitment  and  retention  of  U.S. 
citizens  and  permanent  resident  aliens 
who  are  authorized  to  perform  nursing 
services  in  the  State. 

(a)  Who  should  prepare  and  file  the 
annual  plan?  The  Governor  of  each 
State  that  chooses  to  submit  an  annual 
State  plan  shall  be  responsible  for  the 
preparation  and  filing  of  the  annual 
plan.  The  Governor  may  designate  any 
pubhc  and/ or  private  organization(s)  to 
assist  the  Governor  in  the  development 
of  the  annual  plan. 

(b)  When  and  where  should  the 
annual  plan  be  filed?  If  a  State 
determines  to  file  an  annual  State  plan, 
the  Governor  shall  submit  the  original 
plan,  signed  by  the  Governor,  by  U.S. 
mail  or  private  carrier,  to  ETA  at  the 
following  address:  Director,  U.S. 
Employment  Service,  Employment  and 
Training  Administration;  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
room  N-4456,  Washington,  DC  20210. 
An  annual  State  plan  may  be  filed  with 
ETA  at  any  time.  However,  for  an 
individual  facihty  legitimately  to  attest 
to  being  subject  to  an  annual  State  plan 
for  the  purposes  of  the  fourth  attestation 
element.  Alternative  II  (see 

§ .310(g)(2)),  such  annual  State 

plan  shall  have  been  approved  prior  to 
the  date  the  attestation  was  submitted 'to 
ETA  for  filing  and  be  in  current  effect. 
Therefore,  if  the  Governor  is  aware  that 
a  facility  within  the  State  plans  to 
submit  an  attestation  for  filing  with 
ETA,  the  annual  State  plan  should  be 
mailed  to  ETA  at  least  35  days  prior  to 
the  facility's  submission  of  its 
attestation  to  ETA. 

(c)  What  overall  issues  shall  the 
annual  State  plan  address?  The  annual 
State  plan  shall  address  the  overall  issue 
of  supply  of  and  demand  for  nurses 
within  the  State,  with  particular 
emphasis  on  measures  to  develop  a 
sufficient  supply  of  U.S.  nurses  to  meet 
projected  demand.  The  State,  as 
opposed  to  individual  facilities,  is  in  a 
position  to — and  may  be  expected  to— 
address  broad  issues  and  perform  such 
functions  as  conducting  a  Statewide 
needs  assessment;  overall  management, 
facilitation  and  coordination  among 
various  interested  entities  within  the 
State;  and  undertaking  more  regionally 
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based  approaches.  Ths  State  is  also  in 
a  position  to  devote  Eesouices  which 
indlviduaL  Eacilitiee  may  be^  lacking. 

(d)  How  should  tha  annual  State  piaa 
address  the  timely  and'  significant  steps? 
The  annual  State  plan  shall  address  all 
of  the  timely  and  significant  steps  in 

§ .3lO(g)(lKi)(A)(l)  through 

(g)(l){i)(A)(5)  generically,  without 
regard  to  the  specific  criteria  therein,  on 
a  Statewide  basis.  However,  for  die 
annual  Stats  plan  to  satisfy  Alternative 
H  of  the  fautth.  attestation  requirement 
for  an  indrvidual  facility  (se» 

§ .310fe)(2)).  the  annual  State 

plan  shall  indicate  which  of  those 
timely  and  significant  steps  relate  to 
individual  facilities,  and  that  each 
individual  iiacility  ^all  take  such  a  step 
(either  onostep  or  more,  as  appropriate] 
to  meet  the  appropriate  specific  criteria 
as  set  forth  in  § .310(gKl). 

{«)  What  other  components  may  the 
annual  State  plan  jnc/ude?  An  annual 
State  plan  may  include  the  fbllowing 
components: 

(1)  The  cooperation- of  high  schools 
and  colleges  may  be  enlisted  in 
counseling  health  workers  and  other 
individuals  to  entertheniu<sing 
profession. 

(2)  Geographic  and  salary  data  may  be 
made  available  to  assist  in  linking 
nurses  to  feciliti'es. 

(3)  Publications  of  vacancies- and 
programs  may  be  mads  in  industry  and 
State  newsletters.  ~ 

(4)  Training  filnaand  videotapes,  as 
well  aft  information  on  housing  and 
relocation  services,  may  be  developed 
and:  distrifaulBd. 

(5)  Measures. may  be  takoi  to^ 
encourage  other  health  professionals  to 
become  nurses,  such  as:  setting  up  hoone 
study  programs  with.  State  licensing 
boards  to  allow  work  cisdits  for 
purposes,  of  meeting  education^  or 
State  clinical  requirements;  entering 
into  cooperative  agreements  for 
providing  health  caceinsiuance  and 
othsr  job-related  elements  which  would 
allow  greater  flexifaility  for  those 
attempting  to  combine  careers  and 
school;  providing  monetary  grants  or 
long-tennloans-tvprasons  preparing  to 
became  nurses. 

(6)  Steps  may  betdcm  toencouiage 
nurses  who  have  left  the  nursing:  RbIij 
to  retiuu  to  nursing,  by  providing  such 
inducements  as  cMld  caia,  holiday 
schedule  adjustments,  andsufastuitial: 
salary  increases. 

(7),  The  State  may  pcofileand 
publicize  those  fbdlkies.  with,  special 
modelpxograms. 

(0)  Toe  annwd.  State  plan  ms^  place 
demands  on  facilities' for  comprehsosive 
plans  to  Esduce  Eritimce  an  fasaign 
nurses. 


(f)  Appaoval  and  disapproval  of 
annual  Sqite  plans.  Detenninations  of 
approval  ^d  disapproval  of  annual 
State  plants  shall  be  made  by  the 
Director.  ^JSES.  The  annual  Stats  plan 
shall  be  rctviewed  by  ETA,  in 
consultatipn  with,  the  Department  of 
Health  an^  Human  Services,  ande 
detarmindtion  to  approve  or  disapprove 
the  annuu  State  plan  made  within  30 
calendar  days  of  ETA's^  receipt  of  the 
plan.        I 

(1)  If  tht  annual  State  plan  is 
approvedjthe  Director  shall  notify  the 
Governor  In  writing. 

(2)  If  \hi  annualState  plan  is 
disappro\^d,  the  Director  shall  notify 
the  Govereor  in  writing,  specifying  the 
reason(s)  for  disapproval  The  notice 
shall  state)  that  within  30  calendar  days 
of  the  dat^  of  the  notice  of  disapproval, 
the  Govertor  may  correct  the 
deficiencies  noted  in  the  disapproval 
and  resubmit  the  annual  State  plan  to 
ETA;  and  fchal!  inform  the  state  of  its 
right  to  anj  appeal,  by  quoting  the 
language  <if  §: .320(a). 

(g)  Aji  approved  annual  State  plan 
shall  be  valid  for  IZ-montk  period 
beginningjon  the  date  of  its  approval  by 
DOL 

(Approved.py  the  Office  of  Management  and 
Budget  undsr  control  number  1205^305) 

.    App««i»ofacc«ptBneeamr 

rsiection  ol  attaatatloiw  wtMntttedtor  filing 
■nd  of  Stat*  plana. 

(^  Appeal  righti—{i)  Attestations; 
when,  to  file  appeals,  ftxun  acceptances 
and  reject  ons.  On  the  basis,  that  the 
explanatic  a  and  documentation 
provided  ( nd  maintainBd  by  the  fiadlity 
does  not  a  r  did  not  meet  the  criteria  set 
forth  at§  J .310(d)(2)(ii), 


(g)(l){il(B)  5).  (ga(U(ii).  or  (k)(3«iiij.  an 
interested  party  may  appeal  an 
accaptancf  or  rejection  by  ETA  of  an 
attestationl  submitted  by  a  facility  for 
filing  in  those  cases  where' DOL 
performed!  am  attestation,  review 
function  under  those  proviaians>  The 
appeal  ata  U  beUmttoitD^ETA'a 
determina  lone  on  the  alBmmt(s)' 
reviewed  4nd  shall  not  be  an  appeal  as 
to  any  other  eiamentjii)  is  the 
attestetiom  An  IntraBsted  party,  may  also 
appeal  ETA's  inval  i  dnti  on  or  suspension 
of  a  filed  atBstattian  due  to  a  discovery 
by  ETA  that  it  made  an  error  inits 
reviswingbf  the  attestation  (see 

§ .3m(aj,  In  the  case  of  an  appeal 

of  an  acceptaocB.  the- facility  shall  be  a 
party  to^thp  appeal;  in  the  case  o^the 
appeal  of  ^  rejection,,  invalidstion,  or 

SUSpensiOB;.  the  CoUeCtiue  hMrgaiiiing 

represantanve  (if  any);  repreaenting 
nu£ses-ftttfa»£aciiity'sdiall'ln.ap«Bft]|ttD. 
the  appaalf  ^psals  shailbe  in  writing; 
shall  set  forth  the  grounds  fat  tbe^ 


appeal;  aimll  state  if  de  novo 
considbration  by  BALCA  is^  requested; 
and  shall  be  mailed  by  certified  mail 
within  30  calendar  days  of  the  date  of 
the  action  from  which  the  appeal  is 
taken  [i.e.,  the  acceptance,  rejection, 
suspension  or  invalidation  of  the 
attestation). 

[2).  Annual  State  plans;  when  to  file 
appeals  fit)m  disapprovals.  A  Governor 
of  a  State  may  appeal  ETA's  disapproval 
of  an  annual  State  plan.  Individual 
facilities  in  the  State  may  file  briefs  as 
amici  curiae.  Appeals  shall  be  in 
writing  and  shall  be  mailed  by  certified 
mail  within  30  calendar  days  of  the 
disapproval  of  the  annual  State  plan. 

(3J  Where  to  file  appeals.  Appeals 
made  pursuant  to  this  section  shall  be 
in  writing  and  shall  be  mailed  by 
certified  mail  to:  Director.  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Room  N-4456.  Washington,  DC  20210. 

(4)  Complaints.  Appeals  under  this 
paragraph  (a)  shall  not  encompass 
questions  of  misrepresentation  by  a 
health  care  facility  or  nonperformance 
by  such  a  facility  of  its  attestation.  Such 
compliaints  shall  be  filed  with  an  office 
of  the  Wage  and  Hour  Division,  United 
States  Department  of  Labor. 

(b)  Transmittal  to  BALCA;  case  file. 
Upon  receipt  of  an  appeal  pursuant  to 
this  section,  the  Certifying  Officer  (or,  in 
the  case  of  State  plans,  the  Director, 
USES),  shall  send  to  BALCA  a  certified 
copy  of  the  ETA  case  file,  containing  the 
attestation  and  supporting 
documentation  and  any  other 
information  or  data  considered  by  ETA 
in  taking  the  action  being  appealed.  The 
administrative  law  judge  chairing 
BALCA  shall  assign  a  panel  of  one  or 
more  administrative  law  judges  who 
serve  on  BALCA  to  review  the  record  for 
legal  sufficiency  mid  to  consider  and 
rule  on  the  appeal. 

(c)  Consideration  on  the  record:  de 
novo  hearings.— (t)  General.  BALCA 
shall  not  remand,  dismise.  or  stay  the 
case,  except  as^ provided  in  paragraph 
(c)(2)  of  this-section.  but  may  otherwise- 
consider  the  appeal  on  the  record  or  in 
a  de  novo  hearing  (on  its  own  motion  or 
on  a  party's  request).  Int^ested  parties 
and  amid  curiae  may  submit  briefs  in 
accordance  with:  a  schedulis.set  by 
BALCA.  The  ETA  official  making  the 
determination  from  which  the  appeal 
was  taken  shall  be  represented' by  the 
Associate  Solicitor  fbrEinploymentand 
Training  L^al  Services.  Office  of  the 
SoUcitor,  Department  of  Labor,  or  the 
Associate  Solicitoc's  dlBmgnee>.  If  SALCA 
determines  to  hseFtheappeal  on  the 
record:  witlnnit  e  d&  nofno^^neering; 
BALCA  shseU  rendn  a^  decision  within 
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30  calendar  days  after  BALCA's  receipt 
of  the  case  file.  If  BALCA  determines  to 
hear  the  appeal  through  a  de  novo 
hearing,  the  procedures  contained  in  29 
CFR  part  18  shall  apply  to  such 
hearings,  except  that: 

(i)  The  appeal  shall  not  be  considered 
to  be  a  complaint  to  which  an  answer 
is  required; 

(ii)  BALCA  shall  ensure  that,  at  the 
request  of  the  appellant,  the  hearing  is 
scheduled  to  take  place  within  a 
reasonable  period  after  BALCA's  receipt 
of  the  case  nle  (see  also  the  time  period 
desaibed  in  paragraph  (c)(l)(iv)  of  this 
section); 

(iii)  Technical  rules  of  evidence,  such 
as  the  Federal  Rules  of  Evidence  and 
subpart  B  of  the  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges  (29  CFR  part  18,  subpart  B),  shall 
not  apply  to  any  hearing  conducted 
pursuant  to  this  subpart,  but  niles  or 
principles  designed  to  assiure 
production  of  the  most  credible 
evidence  available  and  to  subject 
testimony  to  test  by  cross-examination 
shall  be  applied  where  reasonably 
necessary  by  BALCA  in  conducting  the 
hearing;  BALCA  may  exclude  irrelevant, 
immaterial,  or  luiduly  repetitious 
evidence;  the  certified  copy  of  the  case 
file  transmitted  to  BALCA  by  the 
Certifying  Officer  (or,  in  the  case  of 
State  plans,  the  Director,  USES),  shall  be 
part  of  the  evidentiary  record  of  the  case 
and  need  not  be  removed  into  evidence; 
and 

(iv)  BALCA's  decision  shall  be 
rendered  within  120  calendar  days  after 
BALCA's  receipt  of  the  case  file. 

(2)  Dismissals  and  stays.  If  the 
BALCA  determines  that  the  appeal  is 
solely  a  question  of  misrepresentation 
by  the  facihty  or  is  solely  a  complaint 
of  the  facility's  nonperformance  of  the 
attestation,  BALCA  shall  dismiss  the 
case  and  refer  the  matter  to  the 
Administrator,  Wage  and  Hour  Division, 
for  action  under  subpart  E.  If  the 
BALCA  determines  that  the  appeal  is 
partially  a  question  of  misrepresentation 
by  the  facility  or  is  partially  a  complaint 
of  the  faciUty's  nonperformance  of  the 
attestation,  BALCA  shall  refer  the  matter 
to  the  Administrator,  Wage  and  Hour 
Division,  for  action  under  Subpart  E  of 
this  part  and  shall  stay  BALCA 
consideration  of  the  case  pending  final 
agency  action  on  such  referral.  Enuring 
such  stay,  the  120-day  period  described 
in  paragraph  (c)(l)(iv)  of  this  section 
shall  be  suspended. 

(d)  BALCA's  decision.  After 
consideration  on  the  record  or  a  de  novo 
hearing,  BALCA  shall  either  affirm  or 
reverse  ETA's  decision,  and  shall  so 
notify  the  appellant;  the  Director,  If  the 


affirmation  or  denial  involves  a  State 
plan;  Certifying  Officer.  Chief,  Division 
of  Foreign  Labor  Certifications;  and  any 

other  parties.  See  8 .450  custody 

of  the  record  of  the  appeal 

(e)  Decisions  on  attestations.  With 
respect  to  an  appeal  of  the  acceptance, 
rejection,  suspension  at  invalidation  of 
an  attestation,  the  decision  of  BALCA 
shall  be  the  final  decision  of  the 
Secretary,  and  no  further  review  shall  be 
given  to  the  matter  by  any  DOL  official. 

(f)  Decisions  on  annual  State  plans. 
With  respect  to  an  appeal  of  the 
disapproval  of  an  annual  State  plan,  the 
decision  of  BALCA  shall  be  the  final 
decision  by  the  Secretary,  unless  a 
petition  for  review  of  the  BALCA 
decision  is  filed  with  the  Secretary  and 
the  Secretary  determines  to  review  the 
decision. 

(1)  Filing  of  petition  for  review.  The 
Director  or  the  State  desiring  review  of 
the  decision  and  order  of  BALCA  may 
petition  the  Secretary  to  review  the 
decision  and  order.  To  be  effective,  such 
petition  shall  be  received  by  the 
Secretary  within  30  days  of  the  date  of 
the  decision  and  order.  Copies  of  the 
petition  shall  be  served  on  all  parties 
andonBALCA« 

(2)  Form  of  petition  for  review.  No 
particular  form  is  prescribed  for  any 
petition  for  Secretary's  review  permitted 
by  this  paragraph  (f).  However,  any  such 
petition  shaB: 

(i)  Be  dated; 

(ii)  Be  typewritten  or  legibly  written: 

(iii)  Specify  the  issue  or  issues  stated 
in  the  BALCA  decision  and  order  giving 
rise  to  such  petition; 

(iv)  State  the  specific  reason  or 
reasons  why  the  party  petitioning  for 
review  believes  such  decision  and  order 
are  in  error, 

(v)  Be  signed  by  the  party  filing  the 
petition  or  by  an  authorized 
representative  of  such  party; 

(vi)  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto;  and 

(vii)  Attach  copies  of  BALCA's 
decision  and  order,  and  any  other 
record  doaunents  which  would  assist 
the  Secretary  in  determining  whether 
review  is  warranted. 

(3)  Notice  of  determination  to  review. 
Whenever  the  Secretary  determines  to 
review  the  decision  and  order  of  BALCA 
on  an  annual  State  plan,  a  notice  of  the 
Secretary's  determination  to  do  so  shall 
be  served  upon  BALCA  and  upon  all 
parties  to  the  proceeding  within  30  days 
after  the  Secretary's  receipt  of  the 
petition  for  review. 

(4)  Hearing  record.  Upon  receipt  of 
the  Secretary's  notice,  BALCA  thail 


within  15  days  forward  the  complete 
hearing  record  to  the  Secretary. 

(5)  Contents  of  Secretary's  notice.  The 
Secretary's  notice  shall  specify: 

(i)  The  issue  or  issues  to  be  reviewed; 

(ii)  The  form  in  which  submissions 
shall  be  made  by  the  parties;  and 

(iii)  The  time  within  whidi  such 
submissions  shall  be  made. 

(6)  Filing  of  documents.  All 
documents  submitted  to  the  Secretary 
pursuant  to  this  paragraph  (f)  shall  be 
filed  with  the  Secretary  of  Labor.  U.S. 
Department  of  Labor.  Washington.  DC 
20210.  Attention:  Executive  Director. 
Office  of  Administrative  Appeals,  Room 
S— 4309.  An  original  and  two  copies  of 
all  documents  shall  be  filed.  Documents 
are  not  deemed  filed  v^rith  the  Secretary 
until  actually  received  by  the  Secretary. 
All  documents,  including  documents 
filed  by  mail,  shall  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(7)  Service  of  documents.  Copies  of  all 
documents  filed  with  the  Secretary 
pursuant  to  this  paragraph  (f)  shall  be 
served  simultaneously  upon  all  other 
parties  involved  in  the  proceeding. 
Service  upon  the  Director  shall  be  in 
accordance  vrith  paragraph  (a)(3)  of  this 
section. 

(8)  Secretary's  decision.  The 
Secretary's  final  decision  pursuant  to 
this  paragraph  (f)  shall  be  issued  within 
180  days  fi-om  the  date  of  the  notice  of 
intent  to  review.  The  Secretary's 
decision  shall  be  served  upon  all  parties 
and  BALCA. 

(9)  Transmittal  of  record.  Upon 
issuance  of  the  Seoetary's  decision 
imder  this  paragraph  (f).  the  Secretary 
shall  transmit  the  entire  record  to  the 
Chief  Administrative  Law  Judge  for 
custody  pursuant  to  § .450. 

•  .350   Pubie 


(a)  Public  examination  at  ETA.  ETA 
shall  make  available  for  pubUc 
examination  in  Washington.  DC,  a  list  of 
facilities  which  have  filed  attestations, 
and  such  facilities'  visa  petitions  (if  any) 
for  H-lA  nitfses,  and  for  each  such 
facility,  a  copy  of  the  facility's 
attestation  and  any  explanatory 
statements  it  has  received;  the  annual 
State  plan  (if  any]  which  relates  to  the 
faciUty's  attestation;  and  a  copy  of  each 
of  the  facility's  H-1 A  visa  petitions  (if 
any)  to  INS.  A  copy  of  the  latter  shall 

be  transmitted  to  ETA  by  the  facility  at 
the  same  time  it  is  submitted  to  INS. 
The  facihty  shall  also  forward  to  ETA  a 
copy  of  the  CMS  visa  petition  approval 
notice  within  5  days  after  it  is  received 
from  INS. 

(b)  Public  examination  at  facility.  For 
the  duration  of  the  attestation's  validity 
and  thereafter  for  so  long  as  the  facility 
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uses  any  H-1  or  H-IA  nurse  under  the 
attestation,  the  facihty  shall  maintain  a 
separate  file  containing  the  attestation 
and  required  documentation,  and  shall 
make  this  file  available  to  any  interested 
parties  within  72  hours  upon  written  or 
oral  request.  If  a  party  requests  a  copy 
of  the  file,  the  facility  shall  provide  it 
and  any  charge  for  such  copy  shall  not 
exceed  the  cost  of  reproduction. 

(c)  Notice  to  public.  ETA  periodically 
shall  pubUsh  a  notice  in  the  Federal 
Register  announcing  the  names  and 
addresses  of  facilities  which  have 
submitted  attestations;  facilities  which 
have  attestations  on  file;  facilities  which 
have  submitted  attestations  which  have 
been  rejected  for  filing;  facilities  which 
have  had  attestations  suspended;  States 
which  have  submitted  annual  State 
plans;  States  which  have  approved 
annual  State  plans;  and  States  which 
have  submitted  annual  State  plans 
which  were  disapproved. 

Subpart  E— Enforcement  of  H-IA 
Attestations 

..400    EnforcwTMnt  auttiority  of 


Administrator,  Wag*  and  Hour  Diviaion. 

(a)  The  Administrator  shall  perform 
all  the  Secretary's  investigative  and 
enforcement  functions  under  8  U.S.C. 
1182(m)  and  subparts  D  and  E  of  this 
part. 

(b)  The  Administrator,  either  pursuant 
to  a  complaint  or  otherwise,  shall 
conduct  such  investigations  as  may  be 
appropriate  and,  in  connection 
therewith,  enter  and  inspect  such  places 
and  such  records  (and  make 
transcriptions  thereof),  question  such 
persons  and  gather  such  information  as 
deemed  necessary  by  the  Administrator 
to  determine  compliance  regarding  the 
matters  to  which  a  health  care  faciUty 
has  attested  under  section  212(m)  of  the 
INA  (8  U.S.C.  1182(m))  and  subparts  D 
and  E  of  this  part. 

(c)  A  facility  being  investigated  shall 
make  available  to  the  Administrator 
such  records,  information,  persons,  and 
places  as  the  Administrator  deems 
appropriate  to  copy,  transcribe, 
question,  or  Inspect.  No  faciUty  shall 
interfere  with  any  official  of  the 
Department  of  Labor  performing  an 
investigation,  inspection  or  law 
enforcement  function  pursuant  to  8 
U.S.C.  1182(m)  or  subparts  D  or  E  of  this 
part.  In  the  event  of  such  interference, 
the  Administrator  may  deem  the 
interference  to  be  a  violation  and  take 
such  further  actions  as  the 
Administrator  considers  appropriate. 
[Note:  Federal  criminal  statutes  prohibit 
certain  interference  with  a  Federal 
officer  in  the  performance  of  official 
duties.  18  U.S.C.  Ill  and  1114.) 
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(d)  A  f(  cility  subject  to  subparts  D  and 
E  of  this  >art  shall  at  all  times  cooperate 
in  admin  strative  and  enforcement 
proceedii  igs.  No  facility  shall 
intimidal  a,  threaten,  restrain,  coerce, 
blacklist,  discharge,  or  in  any  manner 
discriminate  against  any  person  because 
such  pert  on  has: 

(1)  File  d  a  complaint  or  appeal  under 
or  relatec  to  section  212(m)  of  the  INA 
(8  U.S.C.  1182(m))  or  subpart  D  or  E  of 
this  part; 

(2)  Tes  ified  or  is  about  to  testify,  in 
any  proci  eding  under  or  related  to 
section  2  I2(m)  of  the  INA  (8  U.S.C. 
1182(m))!or  subpart  D  or  E  of  this  part; 

(3)  Ex^cised  or  asserted  on  behalf  of 
himself/l  erself  or  others  any  right  or 
protectio  i  afforded  by  section  212(m)  of 
the  INA  ( J  U.S.C.  1182(m))  or  subpart  D 
or  E  of  this  part. 

(4)  Coiisulted  with  an  employee  of  a 
legal  assi  >tance  program  or  an  attorney 
on  matteis  related  to  the  Act  or  to 
subparts  D  or  E  of  this  part  or  any  other 
DOL  reg\j  lation  promulgated  pursuant 
to  8  U.S.t.  1182(m). 

In  the  evi  nt  of  such  intimidation  or 
restraint  is  are  described  in  paragraph 
{d)(l).  (2] ,  (3),  or  (4)  of  this  section,  the 
Adminis  rator  may  deem  the  conduct  to 
be  a  vioU  tion  and  take  such  further 
actions  ai :  the  Administrator  considers 
approprii  te. 

(e)  A  fa  cility  subject  to  subpart  D  and 
E  of  this  tart  shall  maintain  a  separate 
file  containing  its  attestation  and 
required  documentation,  and  shall  make 
that  file  dr  copies  thereof  available  to 
interested  parties,  as  required  by 

§ .i50(b).  In  the  event  of  a 

faciUty's  failure  to  maintain  the  file,  to 
provide  ajccess,  or  to  provide  copies,  the 
Administlrator  may  deem  the  conduct  to 
be  a  violation  and  take  such  further 
actions  at  the  Administrator  considers 
appropriate. 

(f)  No  Health  care  facility  shall  seek  to 
have  an  H-lA  nurse,  or  any  other  nurse 
similarlyjemployed  by  the  employer,  or 
any  othea  employee  waive  rights 
conferred  under  the  Act  or  under 
subpart  0  or  E  of  this  part.  In  the  event 
of  such  waiver,  the  Administrator  may 
deem  thai  conduct  to  be  a  violation  and 
take  suco  further  actions  as  the 
Administrator  considers  appropriate. 
Any  agreement  by  an  employee 
purporting  to  waive  or  modify  any 
rights  inuring  to  said  person  under  the 
Act  or  subpart  D  or  E  of  this  part  may 
be  void  a^  contrary  to  public  policy, 
except  thet  a  waiver  or  modification  of 
rights  or  obligations  hereunder  in  favor 
of  the  Se«retary  shall  be  vaUd  for 
purposes  of  enforcement  of  the 
provision  s  of  the  Act  or  subpart  D  and 
E  of  this  lart.  This  prohibition  of 


waivers  does  not  prevent  agreements  to 
settle  litigation  among  private  parties. 

(g)  The  Administrator  shall,  to  the 
extent  possible  under  existing  law. 
protect  the  confidentiality  of  any 
complainant  or  other  person  who 
provides  information  to  the  Department. 


§- 


..405    Complaints  and  Investigative 


procsduras. 

(a)  The  Administrator,  through 
investigation,  shall  determine  whether  a 
facility  has  failed  to  perform  any 
attested  conditions,  misrepresented  any 
material  facts  in  an  attestation 
(including  misrepresentation  as  to 
compliance  with  regulatory  standards), 
or  othervdse  violated  the  Act  or  subpart 
D  or  E  of  this  part. 

(Note:  Federal  criminal  statutes  provide 
penalties  of  up  to  $10,000  and/or 
imprisonment  of  up  to  5  years  for  luiowing 
and  willful  submission  of  false  statements  to 
the  Federal  Government.  18  U.S.C.  1001:  see 
also  18  U.S.C.  1546). 

(b)  Any  aggrieved  person  or 
organization  may  file  a  complaint  of  a 
violation  of  the  provisions  of  section 
212(m)  of  the  INA  (8  U.S.C.  1182(m))  6r 
subpart  D  or  E  of  this  part.  No  particular 
form  of  complaint  is  required,  except 
that  the  complaint  shall  be  written  or. 

if  oral,  shall  be  reduced  to  writing  by 
the  Wage  and  Hour  Division  official 
who  receives  the  complaint.  The 
complaint  shall  set  forth  sufficient  facts 
for  the  Administrator  to  determine  what 
part  or  parts  of  the  attestation  or 
regulations  have  allegedly  been 
violated.  Upon  the  request  of  the 
complainant,  the  Administrator  shall,  to 
the  extent  possible  under  existing  law, 
maintain  confidentiality  regarding  the 
complainant's  identity;  if  the 
complainant  wishes  to  be  a  party  to  the 
administrative  hearing  proceedings 
under  this  subpart,  the  complainant 
shall  then  waive  confidentiality.  The 
complaint  may  be  submitted  to  any 
local  Wage  and  Hour  Division  office;  the 
addresses  of  such  offices  are  found  in 
local  telephone  directories.  Inquiries 
concerning  the  enforcement  program 
and  requests  for  technical  assistance 
regarding  compliance  may  also  be 
submitted  to  the  local  Wage  and  Hour   . 
Division  office. 

(c)  The  Administrator  shall  determine 
whether  there  is  reasonable  cause  to 
believe  that  the  complaint  warrants 
investigation  and,  if  so,  shall  conduct  an 
investigation,  within  180  days  of  the 
receipt  of  a  complaint.  If  the 
Administrator  determines  that  the 
complaint  fails  to  present  reasonable 
cause  for  an  investigation,  the 
Administrator  shall  so  notify  the 
complainant,  who  may  submit  a  new 
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complaint,  with  such  additional 
information  as  may  be  necessary. 

(d)  When  an  investigation  has  been 
conducted,  the  Administrator  shall, 
within  180  days  of  the  receipt  of  a 
complaint,  issue  a  written 
determination,  stating  whether  a  basis 
exists  to  make  a  finding  that  the  fecility 
failed  to  meet  a  condition  of  its 
attestation,  or  made  a  misrepresentation 
of  a  material  fact  therein,  or  otherwise 
Violated  the  Act  or  subpart  D  or  E.  The 
determination  shall  specify  any 
sanctions  imposed  due  to  violations. 
The  Administrator  shall  provide  a 
notice  of  such  determination  to  the 
interested  parties  and  shall  inform  them 
of  the  opportunity  for  a  hearing 
pursuant  to  § .420. 

..410    Civil  money  panaltiM  and 


other  ramedlas. 

(a)  The  Administrator  may  assess  a 
civil  money  penalty  not  to  exceed 
$1,000  for  each  affected  person  with 
respect  to  whom  there  has  been  a 
violation  of  the  attestation  or  subpart  D 
or  E  of  this  part  of  and  with  respect  to 
each  instance  in  which  such  violation 
occurred.  The  Administrator  also  shall 
impose  appropriate  remedies,  including 
tho  payment  of  back  wages  and  the 
performance  of  attested  obbgations  such 
as  providing  training. 

(b)  In  determining  the  amount  of  dvil 
money  penalty  to  be  assessed  for  any 
\noiation.  the  Administrator  shall 
consider  the  type  of  violation 
committed  and  other  relevant  factors. 
The  matters  which  may  be  considered 
mclude.  but  are  not  hmited  to.  the 
following: 

(1)  Previous  history  of  violation,  or 
violations,  by  the  facihty  under  the  Act 
and  subpart  D  or  E  of  this  part; 

(2)  The  number  of  workers  affected  by 
the  violaticMi  or  violations; 

(3)  The  gravity  of  the  violation  or 
violations. 

(4)  Efforts  made  by  the  violator  m 
good  faith  to  comply  with  the  attestation 
or  the  State  plan  as  provided  in  the  Act 
a.nd  Subparts  D  and  E  of  this  part; 

(5)  The  violator's  explanation  of  the 
violation  or  violations; 

(6)  The  violator's  conunitment  to 
future  compliance,  taking  into  account 
the  public  health,  interest  or  safety;  and 

(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  financial  loss 
or  potential  injury  or  adverse  effect 
upon  the  workers. 

(c)  The  civil  money  penalty,  back 
wages,  and  any  other  remedy 
determined  by  the  Administrator  to  be 
appropriate,  are  immediately  due  for 
payment  or  performance  upon  the 
assessment  by  the  Administrator,  or  the 


decision  by  an  administrative  law  judge 
where  a  hearing  is  requested,  or  the 
decision  by  the  Secretary  where  review 
is  granted.  The  hdhty  shall  remit  the 
amount  of  the  civil  money  penalty,  by 
certified  check  or  money  order  made 
payable  to  the  order  of  "Wage  and  Hour 
Division,  Labor."  The  remittance  shall 
be  deUvered  or  mailed  to  the  Wage  and 
Hour  Division  Regional  Office  for  the 
area  in  which  the  violations  occurred. 
The  payment  of  back  wages,  monetary 
relief,  and/or  the  performance  or  any 
other  remedy  prescribed  by  the 
Administrator  shall  follow  procedures 
established  by  the  Administrator.  The 
facihty's  failure  to  pay  the  civil  money 
penalty,  back  wages,  or  other  monetary 
relief,  or  to  perform  any  other  assessed 
remedy,  shall  result  in  the  rejection  by 
ETA  of  any  future  attestation  submitted 
by  the  facility,  imtil  such  payment  or 
performance  is  accomplished. 

S .415    WrtttM  notica  and  aarvlca  of 


Admlnlatrator's  datarmination. 

(a)  The  Administrator's 
determination,  issued  pursuant  to 

§ .405(d).  shall  be  served  on  the 

complainant,  the  fedhty.  and  other 
interested  parties  by  personal  service  or 
by  certified  mail  at  the  parties'  last 
known  addresses.  Where  service  by 
certified  mail  is  not  accepted  by  the 
party,  the  Administrator  may  exercise 
discretion  to  serve  the  determination  by 
regular  mail  Where  the  complainant 
has  requested  confidentiality,  the 
Administrator  shall  serve  the 
determination  in  a  manner  which  will 
not  breach  that  confidentiality. 

(b)  The  Administrator  shall  file  ^^^th 
the  Chief  Administrative  Law  Judge, 
U.S  Department  of  Labor,  a  copy  of  the 
complaint  and  the  Administrator's 
determination. 

(c)  The  Administrator's  written 
determination  required  by 

§ .405(c)  shall: 

(1)  Set  forth  the  determination  of  the 
Administrator  and  the  reason  or  reasons 
thffi^for;  prescribe  any  remedies  or 
penalties  including  the  amount  of  any 
unpaid  wages  due,  the  actions  required 
for  compliance  with  the  facihty 
attestation  and/or  State  plan,  and  the 
amount  of  any  civil  money  penalty 
assessment  and  the  reason  or  reasons 
therefor. 

(2)  Inform  the  interested  parties  that 
they  may  request  a  bearing  pursuant  to 
§ .420. 

(3)  Inform  the  interested  parties  that 
in  the  absence  of  a  timely  request  for  a 
hearing,  received  by  the  Chief 
Administrative  Law  Judge  within  10 
days  of  the  date  of  the  determination, 
the  determination  of  the  Administrator 
shall  become  final  and  not  appealable. 


(4)  Set  forth  the  procedxire  for 
requesting  a  hearing,  and  give  the 
address  of  the  Chief  Administrative  Law 
Mge. 

(5)  Inform  the  parties  that,  pursuant  to 

§ .455.  the  Administrator  shall 

notify  the  Attorney  General  and  ETA  of 
the  occurrence  of  a  violation  by  the 
employer. 

1  .420    Request  for  hearing. 


(a)  Any  interested  party  desiring  to 
request  an  administrative  hearing  on  a 
determination  issued  pursuant  to 

§ .405(d)  shall  make  such  request 

in  writing  to  the  Chief  Administrative 
Law  Judge  at  the  address  stated  in  the 
notice  of  determination. 

(b)  An  interested  party  may  request  a 
hearing  in  the  following  drcumstances: 

(1)  Where  the  Administrator 
determines  that  there  is  no  basis  for  a 
finding  of  violation,  the  complainant  or 
other  interested  party  may  request  a 
hearing.  In  such  a  proceeding,  the  party 
requesting  the  hearing  shall  be  the 
prosecuting  party  and  the  facihty  shall 
be  the  respondent:  the  Administrator 
may  intervene  as  a  party  or  appear  as 
amicus  curiae  at  any  time  in  the 
proceeding,  at  the  Administrator's 
discretion. 

(2)  Where  the  Administrator 
determines  that  there  is  a  basis  for  a 
finding  of  violation,  the  fadlity  or  other 
interested  party  may  request  a  hearing. 
In  such  a  proceeding,  the  Administrator 
shall  be  the  prosecuting  party  and  the 
facility  shall  be  the  respondent. 

(c)  No  particular  form  is  prescribed 
for  any  request  for  hearing  permitted  by 
this  part.  However,  any  such  request 
shall: 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written; 

(3)  Specify  the  issue  or  issues  stated 
in  the  notice  of  determination  given  rise 
to  such  request; 

(4)  State  the  spedfic  reason  or  reasons 
why  the  party  requesting  the  hearing 
believes  such  determination  is  in  error; 

(5)  Be  signed  by  the  party  making  the 
request  or  by  an  authorized 
representative  of  such  party;  and 

(6)  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

(d)  The  request  for  such  hearing  shall 
be  received  by  the  Chief  Administrative 
Law  Judge,  at  the  address  stated  in  the 
Administrator's  notice  of  determination, 
no  later  than  10  days  after  the  date  of 
the  determination.  An  interested  party 
which  fails  to  meet  this  10-day  deadline 
for  requesting  a  hearing  may  thereafter 
partidpate  in  the  proceedings  only  by 
consent  of  the  administrative  law  juoge. 
either  through  intervention  as  a  party 
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pursuant  to  29  CFR  18.10  (b)  through  (d) 
or  through  participation  as  an  amicus 
curiaepursuant  to  29  CFR  18.12. 

(e)  Tne  request  may  be  filed  in  person, 
by  facsimile  transmission,  by  certified 
or  regular,  mail,  or  by  courier  service. 
For  the  requesting  party's  protection,  if 
the  request  is  filed  by  mail,  it  should  be 
certified  mail.  If  the  request  is  filed  by 
facsimile  transmission,  the  original  of 
the  request,  signed  by  the  requestor  or 
authorized  representative,  shall  be  filed 
within  10  days  of  the  date  of  the 
Administrator's  notice  of  determination. 

(f)  Copies  of  the  request  for  a  hearing 
shall  be  sent  by  the  requestor  to  the 
Wage  and  Hour  Division  official  w^ho 
issued  the  Administrator's  notice  of 
determination,  to  the  representative{s) 
of  the  Solicitor  of  Labor  identified  m  the 
notice  of  determination,  and  to  all 
known  interested  parties. 

_.425    Rules  of  practice  for 


administrative  law  judge  proceedings. 

(a)  Except  as  specifically  provided  in 
this  subpart,  and  to  the  extent  they  do 
not  conflict  with  the  provisions  of  this 
subpart,  the  "Rules  of  Practice  and 
Procedure  for  Admmistrative  Hearmgs 
Before  the  Office  of  Admmistrative  Law 
Judges"  established  by  the  Secretary  at 
29  CFR  part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart. 

(b)  As  provided  in  the  Administrative 
Procedure  Act,  5  U.S.C.  556.  any  oral  or 
documentary  evidence  may  be  received 
m  proceedings  under  this  part.  The 
Federal  Rules  of  Evidence  and  subpart 

B  of  the  Rules  of  Practice  and  Procedure 
for  Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges  (29 
CFR  part  18.  subpart  B)  shall  not  apply, 
but  principles  designed  to  ensure 
production  of  relevant  and  probative 
evidence  shall  guide  the  admission  of 
evidence.  The  administrative  law  judge 
may  exclude  evidence  which  is  ^ 
mmaterial,  irrelevant,  or  unduly 
repetitive. 

§ .430    Service  and  computation  of 

time. 

(a)  Under  this  subpart,  a  party  may 
serve  any  pleading  or  document  by 
regular  mail.  Service  is  complete  upon 
mailing  to  the  last  known  address.  No 
additional  time  for  filing  or  response  is 
authorized  where  service  is  by  mail.  In 
the  interest  of  expeditious  proceedings, 
the  administrative  law  judge  may  direct 
the  parties  to  serve  pleadings  or 
documents  by  a  method  other  than 
regular  mail. 

(b)  Two  (2)  copies  of  all  pleadings  and 
other  documents  in  any  administrative 
law  judge  proceeding  shall  be  served  on 
the  attorneys  for  the  Administrator.  One 


copy  shall  be  served  on  the  Associate 
SoUcitor,  Division  of  Fair  Labor 
Standards,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  KW.,  Washington,  DC  20210, 
and  one  copy  on  the  attorney 
representing  the  Administrator  in  the 
proceedihg. 

(c)  Time  will  be  computed  beginning 
with  the  pay  following  the  action  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
federally  observed  holiday,  in  which 
case  the  I  ime  period  includes  the  next 
business  day. 

4  15    Administrative  law  judge 


proceedir  gs. 

(a)  Up<  n  receipt  of  a  timely  request 
for  a  heaj  ing  filed  pursuant  to  and  in 

accordan  :e  with  § .420,  the  Chief 

Adminisi  rative  Law  Judge  shall  appoint 
an  admir  istrative  law  judge  to  hear  the 
case. 

(b)  Wit  lin  7  days  following  the 
assignme  nt  of  the  case,  the 
administ  ative  law  judge  shall  notify  all 
interested  parties  of  the  date,  time  and 
place  of  the  hearing.  All  parties  shall  be 
given  at  1  jast  5  days  notice  of  such 
hearing. 

(c)  The  date  of  the  hearing  shall  be  not 
more  thai  i  60  days  ft-om  the  date  of  the 
Adminisi  rator's  determination.  Because 
of  the  tin  e  constraints  imposed  by  the 
Act,  no  r<  quests  for  postponement  shall 
be  grante  1  except  for  compelling 
reasons  a  id  by  consent  of  all  the  parties 
to  the  pre  ceeding. 

(d)  Tha  administrative  law  judge  may 
prescribe  a  schedule  by  which  the 
parties  ar  j  permitted  to  file  a  prehearing 
brief  or  o  her  written  statement  of  fact 
or  law.  A  ly  such  brief  or  statement  shall 
be  served  upon  each  other  party  in 

accordani  :e  with  § .430. 

Postheari  ig  briefs  will  not  be  permitted 
except  at  the  request  of  the 

administ]  ative  law  judge.  When 
permittee ,  any  such  brief  shall  be 
limited  t<  the  issue  or  issues  specified 
by  the  ad  ninistrative  law  judge,  shall  be 
due  with:  n  the  time  prescribed  by  the 
administ)  ative  law  judge,  and  shall  be 
served  or  each  other  party  in 
accordani  :e  with  § .430. 

§ .4^  0    Decision  and  order  of 

admlnistri  tive  law  judge. 

(a)  Wit  lin  90  days  after  receipt  of  the 
transcripl  of  the  hearing,  the 
administ]  ative  law  judge  shall  issue  a 


decision 
(b)  The 
law  judge 


decision  of  the  administrative 
„   shall  include  a  statement  of 
findings « nd  conclusions,  with  reasons 
and  basis  therefore,  upon  each  material 
issue  pre!  ented  on  the  record.  The 
decision  i  hall  also  include  an 


appropriate  order  which  may  affirm, 
deny,  reverse,  or  modify,  in  whole  or  in 
part,  the  determination  of  the 
Administrator;  the  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision.  The  administrative  law  judge 
shall  not  render  determinations  as  to  the 
legality  of  a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(c)  The  decision  shall  be  served  on  ail 
parties  in  person  or  by  certified  or 
regular  mail. 

.445.    Secretary's  review  of 


administrative  law  judge's  decision. 

(a)  The  Administrator  or  any 
interested  party  desiring  review  of  the 
decision  and  order  of  an  administrative 
law  judge  shall  petition  the  Secretary  to 
review  the  decision  and  order.  To  be 
effective,  such  petition  shall  be  received 
by  the  Secretary  within  30  days  of  the 
date  of  the  decision  and  order.  Copies 
of  the  petition  shall  be  served  on  all 
parties  and  on  the  administrative  law 
judge. 

(b)  No  particular  form  is  prescribed 
for  any  petition  for  Secretary's  review 
permitted  by  this  subpart.  However,  any 
such  petition  shall: 

(1)  Be  dated: 

(2)  Be  typewritten  or  legibly  written; 

(3)  Specify  the  issue  or  issues  stated 
in  the  administrative  law  judge  decision 
and  order  giving  nse  to  such  petition; 

(4)  State  the  specific  reason  or  reasons 
why  the  party  petitioning  for  review 
believes  such  decision  and  order  are  in 
error; 

(5)  Be  signed  by  the  party  filing  the 
petition  or  by  an  authorized 
representative  of  such  party; 

(6)  Include  the  address  at  which  such 
party  Or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto;  and 

(7)  Attach  copies  of  the  administrative 
law  judge's  decision  and  order,  and  any 
other  record  documents  which  would 
assist  the  Secretary  in  determining 
whether  review  is  warranted. 

(c)  Whenever  the  Secretary- 
determines  to  review  the  decision  and 
order  of  an  administrative  law  judge,  a 
notice  of  the  Secretary's  determination 
shall  be  ser\'ed  upon  the  administrative 
law  judge  and  upon  all  parties  to  the 
proceeding  within  30  days  after  the 
Secretary's  receipt  of  the  petition  for 
review. 

(d)  Upon  receipt  of  the  Secretary's 
notice,  the  Office  of  Administrative  Law 
Judges  shall  within  15  days  forward  the 
complete  hearing  record  to  the 
Secretary. 

(e)  The  Secretary's  notice  shall 
specify: 

(1)  The  issue  or  issues  to  be  reviewed; 
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(2)  The  form  in  which  submissions 
shall  be  made  by  the  parties  (e.g.,  briefs, 
oral  argument); 

(3)  "The  time  writhin  which  such 
submissions  shall  be  made. 

(f)  All  documents  submitted  to  the 
Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  Washington,  DC  20210, 
Attention:  Executive  Director.  Office  of 
Administrative  Appeals,  room  S-4309. 
An  original  and  two  copies  of  all 
documents  shall  be  filed.  Documents  are 
not  deemed  filed  with  the  Secretary 
until  actually  received  by  the  Secretary. 
All  documents,  including  documents 
filed  by  mail,  shall  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(g)  Copies  of  all  documents  filed  with 
the  Secretary  shall  be  served  upon  all 
other  parties  involved  in  the 
proceeding.  Service  upon  the 
Administrator  shall  be  in  accordance 
with§ .430(b). 

(h)  The  Secretary's  final  decision  shall 
be  issued  within  180  days  from  the  date 
of  the  notice  of  intent  to  review.  The 
Secretary's  decision  shall  be  served 
upon  all  parties  and  the  administrative 
law  judge. 

(i)  Upon  issuance  of  the  Secretary's 
decision,  the  Secretary  shall  transmit 
the  entire  record  to  the  Chief 
Administrative  Law  Judge  for  custody 
pursuant  to  § .450. 

..450    Administrative  record. 


The  official  record  of  every  completed 
administrative  hearing  procedure 
provided  by  subparts  D  and  E  of  this 
part  shall  be  maintained  and  filed  under 
the  custody  and  control  of  the  Chief 
Administrative  Law  Judge.  Upon  receipt 
of  a  complaint  seeking  review  of  the 
final  agency  action  in  a  United  States 
District  Court,  the  Chief  Administrative 
Law  Judge  shall  certify  the  official 
record  and  shall  transmit  such  record  to 
the  clerk  of  the  court. 


S. 


..455    Notice  to  ttie  Attorney 


General  and  tfte  Employment  and  Training 
Administration. 

(a)  The  Administrator  shall  promptly 
notify  the  Attorney  General  and  ETA  of 
the  final  determination  of  a  violation  by 
an  employer  upon  the  earliest  of  the 
following  events: 

(1)  Where  the  Administrator 
determines  that  there  is  a  basis  for  a 
finding  of  violation  by  an  employer,  and 
no  timely  request  for  hearing  is  made 
pursuant  to  § .420;  or 

(2)  Where,  after  a  hearing,  the 
administrative  law  judge  issues  a 
decision  and  order  finding  a  violation 
by  an  employer;  or 

(3)  Where  the  administrative  law 
judge  finds  that  there  was  no  violation. 


and  the  Secretary,  upon  review,  issues 

a  decision  pursuant  to  § .445. 

holding  that  a  violation  was  committed 
by  an  employer. 

(b)  The  Attorney  General,  upon 
receipt  of  the  Administrator's  notice 
pursuant  to  paragraph  (a)  of  this  section, 
shall  not  approve  petitions  filed  with 
respect  to  that  employer  under  section 
212(m)  of  the  INA  (8  U.S.C.  1182(m)) 
during  a  period  of  at  least  12  months 
from  the  date  of  receipt  of  the 
Administrator's  notification. 

(c)  ETA,  upon  receipt  of  the 
Administrator's  notice  pursuant  to 
paragraph  (a)  of  this  section,  shall 
suspend  the  employer's  attestation 
imder  subparts  D  and  E  of  this  part,  and 
shall  not  accept  for  filing  any  attestation 
submitted  by  the  employer  under 
subparts  D  and  E  of  this  part,  for  a 
period  of  12  months  from  the  date  of 
receipt  of  the  Administrator's 
notifcation  or  for  a  longer  period  if 
such  is  specified  by  the  Attorney 
General  for  visa  petitions  filed  by  that 
employer  under  section  212(m)  of  the 
INA. 

S -460    Non^ppllcablllty  of  ttie  Equal 

Access  to  Justice  Act 

A  proceeding  under  subpart  D  or  E  of 
this  part  is  not  subject  to  the  Equal 
Access  to  Justice  Act.  as  amended.  5 
U.S.C.  504.  In  such  a  proceeding,  the 
administrative  law  judge  shall  have  no 
authority  to  award  attorney  fees  and/or 
other  litigation  expenses  pursuant  to  the 
provisions  of  the  Equal  Access  to  Justice 
Act. 

Adoption  of  the  Joint  Final  Rule 

The  agency  specific  adoption  of  the 
joint  final  rule  which  appears  at  the  end 
of  the  common  preamble,  appears 
below: 

"nTLE  20— EMPLOYEES'  BENERTS 

CHAPTER  V-€MPLOYMENT  AND 
TRAINING  ADMINISTRATION, 
DEPARTMENT  OF  LABOR 

Accordingly,  the  interim  final  rule 
published  on  December  6. 1990  (55  FR 
50500)  amending  Chapter  V  of  Title  20 
of  the  Code  of  Federal  Regulations  by 
redesignating  §§621.1. 621.2  and  621.3 
to  subpart  A  of  part  655.  removing  the 
remainder  of  part  621  and  amending 
part  655  is  adopted  as  final,  and  part 
655  is  further  amended  as  follows: 

PART  655— [AMENDED] 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  Section  655.0  issued  under  8 
U.S.C  1101(a)(15)(H)(i)  and  (ii),  n82(m)  and 
(n),  1184, 1168,  and  1288(c):  29  U.S.C  49  et 
seq.;  sec.  3(c)(1).  Pub.  L.  101-238. 103  Stat. 
2099,  2103  (8  U.S.C.  1182  note);  sec.  221(a). 


Pub.  L.  101-649, 104  Stat.  4978  5027  (8 
U.S.C  1184  note);  and  8  CFR  214.2(h)(4)(i). 

Section  655.00  issued  under  8  U.S.C 
1101(a)(15)(H)(ii),  1184,  and  1188;  29  U.S.C. 
49  ef  seq.;  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(b)  and  1184;  29  U.S.C  49  et 
seq.;  and  8  CFR  214.2(h)(4){i). 

Subpart  B  issued  under  8  U.S.C 
1101(a){15)(H)(ii)(a).  1184.  and  1188;  and  29 
U.S.C  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C 
1101(a)(15)(H)(i)(a),  1182(ni),  and  1184;  29 
U.S.C.  49  et  seq.;  and  sec  3(c)(1).  Pub.  101- 
238, 103  Stat.  2099,  2103  (8  U.S.C  1182 
note);  and  sec.  341(a)  and  (b).  Pub.  L.  103- 
182, 107  Stat.  2057. 

Subparts  F  and  G  issued  under  8  U.S.C 
1184  and  1288(c);  and  29  U.S.C  49  et  seq. 

Subparts  H  and  I  issued  under  8  U.S.C 
1101(a)(15)(H)(i)(b).  1182(n),  and  1184;  29 
U.S.C.  49  et  seq.;  and  sec.  303(a)(8).  Pub  L. 
102-232, 105  Stat.  1733, 1748  (8  U.S.C  1182 
note). 

Subparts  J  and  K  issued  under  29  U.S.C  49 
et  seq.,  and  sec.  221(a),  Pub.  L.  101-649, 104 
Stat.  4978,  5027  (8  U.S.C.  1184  note). 

2.  Part  655  is  amended  by  revising 
subparts  D  and  E  to  read  as  set  forth  in 
the  joint  final  rule  above  in  this 
document. 

Subpart  D— Attestations  by  Facilities  Using 
Nonimmigrant  Aliens  aa  Reglstersd  Nurses 

Sec. 

655.300  Purpose  and  scope  of  subfurts  D 
andE. 

655.301  Overview  of  process. 

655.302  Definitions. 
655.310    Attestations. 
655.315    State  plans. 

655.320    Appeals  of  acceptance  and 
rejection  of  attestations  submitted  for 
filing  and  of  State  plans. 

655.350    Public  access. 

Subpart  E— Enforcement  of  H-1 A 
Attestatlona 

655.400    Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
655.405    Complaints  and  investigative 

procedures. 
655.410    Civil  money  penalties  and  other 

remedies. 
655.415    Written  notice  and  service  of 

Administrator's  determination. 
655.420    Request  for  hearing. 
655.425    Rules  of  practice  for  administrative 

law  judge  proosedings. 
655.430    Service  and  computation  of  time. 
655.435    Administrative  law  judge 

proceedings. 
655.440    Decision  and  order  of 

administrative  law  judge. 
655.445    Secretary's  review  of 

administrative  law  judge's  decision. 
655.450    Administrative  record. 
655.455    Notice  to  the  Attorney  General  and 

the  Employment  and  Training 

Administration. 
655.460    Non-applicability  of  the  Equal 

Access  to  Juitics  Act. 
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Signed  at  Wasfaington.  DC.  this  28th  day  of 
December.  1993. 
Robert  B.  Reich. 
Secretary  of  LAoe. 

TITLE  29— LABOR 

CHAPTER  V— WAGE  AND  HOUR  DIVISION. 
DEPARTMENT  OF  LABOR 

Accordingiy.  part  504  of  Title  29. 
Code  of  Federal  Regulations,  is  revised 
to  read  as  follows: 

PART  504-ATTESTATIONS  BY 
FACIUTIES  USINQ  NONIMMIGRANT 
ALIENS  AS  REGISTERED  NURSES 

Subparts  A,  B,  and  C— [RM«rv«4 

Subpwt  D    Atue lafluiia  by  RwllMee  Using 
Nontwiiwlyram  AUsns  «s  Rsglrtsrs  d  Nyrsss 

S04.300    Purpose  and  scope  of  subparts  D 

andB. 
504  301    Overview  of  process. 


IMI 


Sac 

504.302 

504.310 

504.315 

504.320 
rejectioi 
filing 

504.350 
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Dc  Pinitions. 
Attestations, 
plans. 
Appeals  of  acceptance  and 
of  attestations  submitted  for 
of  State  plans, 
access. 


and 


PuJ)lic< 

Subpart  E— ^orcamsnt  of  H-1 A 
Altsstations 

504.400    Enforcement  authority  of 

Adminiitrator,  Wags  and  Hour  Division. 
504.405    Co  nplaints  and  investigative 

procedu  «s. 
504.410    Cii  il  money  penalties  and  other 

remedie ;. 
504.415    Wi  itten  notice  and  service  of 

Administrator's  determination. 
504.420    Request  for  hearing. 
504.425    Rues  of  practice  for  administrative 

law  judg  a  pnx^ediags. 
504.430    Se  vice  and  computation  of  time. 
504.435    Ac  [ninistrative  law  judge 

proceed]  ogs. 


504.440    Decision  and  order  of 

administrative  law  fudge. 
504.445    Secretary's  review  of 

administiaUve  law  judge's  decision 
504.450    Admimstrative  record. 
504.455    Notice  to  the  Attorney  General  and 

the  Employment  and  Training 

Administration. 
504.460    Non-applicability  of  the  Equal 

Access  to  Justice  Act. 

Authority:  8  U.S.Q  1101(a)(15MH)(i)(a). 
1182(tn)  and  Pub.  L.  101-238,  sec  3(c)(1), 
103  Sut.  2099,  2103:  and  sec.  341(a)  and  (bj. 
Pub.  L  103-182. 107  Stat  2057 

Signed  at  Washington.  DC.  this  28th  day  of 
December,  1993. 

Robert  B.  Reich. 

Secretary  of  Labor. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix— Fenn  ETA  9029 

Billing  Cod*  4S10-10-M  M4  4S1»-a7-M 
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Health  Care  Facility  Attestation  (H-1  A) 


U.S.  Department  of  Lat>or 

Emptoynwm  and  Trataing  AdmMttratlon 
U.S.  Emptoymem  Servioe  " 


1.  Nam*  of  F*ciiity  (Full  L*g*l  Nam*  o(  Ore*nU*tloo) 

2.  A4dr*M  (Numb*r.  SiroM.  Ctly.  SUM  and  ZIP  CodoT 


7.    KIND  OF  FACILITY:    (clwck  •ppropriat*  iMrn) 


3.  T*i*pfion*  (Area  Cod*  Md 


N55B^ 


CMS  Approval  No.:  120^0305 


4.  Fadwy*  F*4*ral  Employw.ji^Numtar 


e.    N«Mi*o<F*cUlty'* 


ButlfiMv^rctlvtty 


(Hoapital,  Nmino  Horn*,  wc) 


e.   NviwolChWExoaiUv* 


(%o*r 


6a.  ContaaParion 


ATtlM^ 


NtfntMf 


D   a.   Facility  (hospital,  nurting  home.  clMe.hou**rioW.«ic.)lnMndlno  10  petition  tor  H-t  A  fWMt. 

D   b.   N«n*  oonvador  townding  10  petmon  tor  H-1A  nur**«. 

D  c.  Facility  lnt*««dl(tg  to  M*H-iAriirwairraugh  a  corwacnrorily  (check  •pproprtat•llM^  Mm  8.e.  not  «v^^ 

□  (I)    For  no  more  than  IS  workdays  In  arty  >4nor«h  parted  to  meoitonveraryornargtncynaad*  or  oihar  good  oauia  on  a  tornpoffvy 

batia.  (Walv*r*  may  b*  raquomd  In  wrwng  tor  Nwnt  (.a..  S.b..  and  S.d.) 
a  (H)    For  mor*  than  18  but  no  mort  man  60  workday*  In  any  S4nontfi  ported  lomoMtomporwyomargHwynaod*  or  tor  etfw  good 

c*u**onai*mporvyb**i*.  (Wahwr*  may  b*  roqu*M*d  In  wrMng  tor  Hwrw  8a.(l0.  «td  6.d.) 
D  (Hi)  For  mora  than  60  workday*  In  any  ymontm  parted  du*  to  a  bona  Ada  m*dte*l  amarg»ncy.  (ExplwMory  «ai*m*ni  rtqulrad: 

waivar  may  ba  i«qu*si*d  In  writing  tor  iMm  a.d.) 
O  Ov)  Non*  of  ih*  above. 

a.  FACILITY  ATTESTATION:  (Appiicabte  to lu aniir*ty  M Ham 7a or  tarn  7.b.  I* dwckad.  Mam S.g.  nqulr*d  VlMm  7.b.  I* chackad.) 

C   a.  Lay  off*  and  Sub«tantl«l  (}ltruption 


r.MdihH 


Q  (I)  Thi*  (acuity  ha*  not  laid  off  any  r*gltt*r*d  *ttir  nur***  within  th*  pad  yav.  Md  ihia  todlity  wlN  not  raplaeo  Wd  off  nonttaff 
rurtm  with  H-iA  nur***  •lth*r  through  promoiton  or  o(han»l*a  tor  a  parted  of  1  yoar  awn  ««  toy  off.  (N*  axptonaiory 
*t*i*m*ni  r*quir*d.) 

O  (It)  Through  no  teuli  of  IN*  tocillty,  «w*  would  b*  a  aubaiMtol  dlvuptton  to  ih*  dotlvary  of  h*a»  cm  (orvto**  of  iti*  facility 
without  th*  i*rvlo*«  of  H-1  A  nin**.  *•  d*mon*vatod  by  (check  at  toa*t  on*  Nam): 

D    ft'Tcni  nur**  v*cancy  rat*  of  7%  or  mora.  Vacancy  rate  to %.  (No  niplarwiory  «*t*«n*ni  roqulrod.) 

D    Orront  unutilized  b*dr*i*  of  7%  or  more,  unuilllxod  bad  ra»  to «.  (No  oxptonanry  Matonwni  raqulrad.) 

O    Pact  •limlntttoa'curultowni  of  ***anitolh*alth  care  *arvioa*.  (ExptonaMryMaMm*niradulr*d.) 

O    inability  10  lmptom*ni*uabii*h*dpton*  tor  n*ad*d  new  h**ith  ova  **rvtoa*.  (Ei(pl«ia»ry«aiam*n(r*9uir*d.) 

O    Othar.  (Explanatory  *tat*m*n(  r*qulrao.| 

O    b.  Th*  •mpioym*ni  of  H>iA  nun**  win  not  adv*r**iy  *n*c(  th*  w*gM  and  working  oondHion*  of  r»gittof*d  mrtai  *lmilarty  *niptoy*d.  TN* 
f*cimy  h*«  obtained  *  pr*v*lling  w*g*  dM*rmln*tion  from  th*  Si«i*  Emptoymont  SocurHy  Ag*ncy  (SESA)  and  to  paying  both  \JS.  and 
H-IA  nuTM*  at  to*M  th*  pravaiiing  wag*  tor  th*  g*ogr*phlc  ar**  untot*  wag**  tor  ragtotorad  nurse*  ai  iNs  facility  va  tha  result  el  a 
coltociiv*  b*rg*lning  agraamani.  (No  *xpi*n*tory  M*i*m*ni  r*qulr*d.) 


(NOTE:  t.  FACILITY  ATTESTATION  CONTINUES  ON  THE  SACK  OF  THIS  FOML) 

FOR  as.  QOVERNMENT  AGENCY  IjSE  ONLY:  By  viriua  of  my  signator*  batow.  I  acknowtodga  that  IN*  attostatton  to  aooopMd  tor  filing 

i 
en (data)  and  will  ba  valid  through (data  12  month*  from  ih*  daw  li  I*  acoapiad  tor  filing). 


Signaiur*  of  Authorized  DOL  OfTicial 


Th*0*| 


ETA  Gas*  No. 
1  jfbr  Is  not  tha  guarantor  ol  tha  accuracy.  vuiMuto***  or  adaquacy  of  an  *n**t*tion  accopwd  for  filing. 

inttruettonti^iaarching  *xi*iing  data  sourc*s.  gathering  and  maintaining  iha  data  n**d*d,  *nd  oomptoting  wtd  rsviawing  th*  collection  of 
infomwion.  Send  comments  regarding  this  burden  estimate  or  any  othar  aspact  of  this  collection  of  inlormaiion.  mctuding  suggestion*  tor 
reducing  this  burden,  to  the  onioa  ol  IRM  Policy.  Oapartntom  ol  Labor.  Room  N-im.  200  Constitution  Avanu*.  N.W..  Washington.  00  20210: 
*nd  » th*  OKic*  ol  Man*g*m*ni  and  Budg*t.  Paparworti  Itoduction  Proi*ct  (120M)30S).  Washington.  00  20903. 


OO  NOT  SEND  THE  COMPLETED  FORM  TO  EITHER  OF  THESE  OFFICES 
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(a.  FACILITY  ATTESTATION  CONTINUATION) 


D    C. 


D  d. 


Thursday.  January  6.  1994  /  Rules  and  Regulations 


A 


D  (") 


M-1A  nn»t  amployad  by  lt»  licility  wiD  ba  paid  Vk  tarn*  wage  raw  at  other  regisMrad  nurtat  aimilarly  an^MMd  by  th«»  (acihty.  (No 
aiplanatory  uaiefflam  raquired;  thit  Item  rtot  appllc4>l«  If  Itarn  7.c.  i«  checked.)  ^Q^T 

Recrullment  and  Retention  of  Registered  Nurias  (Check  either  8.d.(l)  or  e.d.(li).)  ''.,/^ 

This  tacitity  Ic  subject  lo  an  approved  Steia  plan  tor  the  recruitment  and  retemk)n  of  nurses  de^loped  under  the  provisions  of 
the  irrvnigration  Nurting  Relief  Act  of  1969.  (if  checked,  skip  Item  e.d.(il),  explanatory  ttatAMKit  required.) 
This  laettity  has  taken  arfd  is  takirtg  titTwtyland  significant  steps  designed  to  recruit  and  retain  registered  nurses  who  are  United 
Siatet  citizens  or  irrer^granis  who  are  aiihorized  to  perform  nursing  services  in  order  to  remove  as  quickly  as  reasonably 
po«S4<>»e  ou  dependenc*  of»  nonimmigrart  r>ur«es.  rwnely  and  significant  steps  being  taken  by  this  facility  include  (check  at 
least  two  items  and  include  explanatory  stttemant  for  each): 

Operating  a  training  program  at  no  cost  (or  registered  nursM  «  the  lacUity  or  providing  lor  100%  tuition  in  a  raining 

program  for  registered  nurses  elsewt«re. 

Paying  100%  of  the  cost  of  careef  development  programs  and  other  methods  of  facilitating  health  care  workers  to 

become  registered  nurses. 

Paying  regisiared  rturaes  ai  •  rale  al  least  6%  highar  than  the  prawailing  wage  aa  datermirwd  by  t»ia  SESA. 

to  (raa  vaoittarad  njrias  from  admlnicniw*  and  o«w  iwvwrsing  duUts. 
or  meaningful  aalary  advanoamant  by  raglstarad  nurtoa  batad  on  martt.  education, 
wnrlca. 
Ottier  Slap  of  comparable  Umeiinest  and  significance. 
Only  one  timely  and  signmcani  an  p  has  bean  and  is  baing  taken  by  this  facility  because  taking  a  second  step  is 


D 
D 

a 

D 
D 

n 


Pnwiding  ada^iaia  support  larvloai 
Providino  raaaonabla  opponunitias 
and  specialty  or  based  on  length  of 


unraesonabie. 


n  ('")    Alternative  criteria  for  each  step  (or  seiond  and  succeeding  years.    (Check  appropriata  Items  and  attach  explanatory 
atatement;  aae  instructions.) 
Q     This  fecility  does  not  have  a  valid  i 

reduce  the  numiier  of  nonimmigranti) 

providad. 

This  facility  has  a  valid  attestation  i 

number  of  nonimmigrant  nurses  it  i 

Pursuant  lo  Its  prior  anesution,  this 

of  the  (Me  or  auch  prior  Mestation, 


I  al  lestation  on  nie  with  the  Department  of  Labor.  This  facility  will,  within  the  next  year. 
I  nurses  It  utilizes  by  at  least  10%  without  reducing  the  quelity  or  quantity  of  services 


D 
D 


lutlli 


(lie  with  the  Department  of  Labor.  This  facitity  win.  within  itie  next  year,  reduce  the 
izes  by  at  least  10%  without  reducing  the  quality  or  quantity  of  services  provided.  ' 
facility  has  reduced  the  rumber  of  nonimmigrania  it  uiilizee  by  10%  within  one  year 
•rithoix  reducing  the  quantity  of  aaryicei  provided. 


n  e. 


D  I. 


No  Strike  or  Lay  Off 

There  is  not  a  strike  or  lockout  in  the  course  of  a 

influerKe  an  election  (or  a  bargainir>g  representative 

Notice  and  Pubic  Examination 

A  copy  of  this  attestation  and  supporting 

visa  petitions  filed  by  the  fecility  with  INS  for  M-IA 
ETA  National  Office.  (Check  onty  one  Mem;  no  • 
Q  (I)     As  of  this  date,  notice  of  tNs  filing  has 
Q  (II)     Where  there  is  no  such  bergaining 


docuTTwnu  lion 


a  8 


this  facility  through  posting  in  conspicuou 

FOB  NURSE  CONTRACTORS  ONLY:  H-IA  nuL 
attestations;  (tut  employer  maintains  copies  of  Ihi 
working.  (No  explanatory  statement  required.) 


•.  DECLARATION  OF  FACIUTV: 


abor  dispkM,  and  ihe  employment  of  H-IA  nurses  is  not  intended  or  designed  to 
or  registered  n«rses  of  this  (ecility.  (No  explanatory  statement  required.) 


are  available  at  this  facility  for  examination  by  interested  parties.    Copies  of  all 
n|jrsas  win  also  be  available  for  examination  at  this  facility  and  wW  also  be  sent  to  the 

ttStWTtSOt  fSQUffVG.) 

provided  to  the  bargaining  repreceniative  of  the  registered  nurses  at  this  facility;  or 
representative,  notice  of  this  filing  has  been  provided  as  of  this  date  to  registered  nurses  at 
locations. 


s  shall  be  referred  only  to  facnwes  wntcn  themselves  have  valid  wid  current 
valid  attestation  (Form  ETA  9023)  from  each  facility  v»here  la  h-ia  nurses  are 


Pwsuent  »  26  U.S.C.  1746.  I  declare  under  penaltf  of  perjury  that  Ihe  Information  provided  on  this  form  is  tnje  and  accompanying 
documentation  is  true  and  correci  m  additw,  i  declare  Ihat  I  will  comply  with  the  Department  of  Labor  regulations  governing  this 
program  ar>d,  m  panicuiar,  that  I  will  make  this  anefaiion.  supporting  documentation,  and  other  records,  files  and  documents  available 
to  oHiaaH  of  the  Department  of  Labor,  upon  such  of  iciais  request,  during  any  investigation  under  this  attestation  or  the  Immigration  and 
Nftitooflhty  Act. 


Signature  of  Chief  Executive  Officer 

(or  such  officer's  agent  or  designee  and  title) 


Date 
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INSTRUCTIONS  FOR  COMPLETING  FORHil  ETA  9029 
HEALTH  CARE  FACILITY  ATTESTATION  (H-IA) 


A 


IMPORTANT:  READ  CAREFULLY  BEFORE  COMPLETING  FORM 


Submit  an  original  and  two  copies  of  Form  ETA  9029  and  explanatory  statements  attactied  to  all  copies  to  thet^ppropriate  ETA  regional  office 
listed  at  ttie  end  of  these  instructions.  ■  ■/  V 

To  knowingly  furnish  any  false  Information  In  the  preparation  of  this  form  and  any  explanatJBfy  statementa  thereto,  or  to 

aid,  abet  or  counsel  another  to  do  so  Is  a  felony,  punishable  by  910,000  fine  or  five  ymnlmtf  penitentiary,  or  both 

(16  U.S.C.  1001).  Other  penalties  apply  as  well  to  fraud  ami  misuse  of  this  Immigration  liocumefit  (it  U.S.C.  1946  and  1621). 

Print  legibly  in  ink  or  use  a  typewriter.  Sign  end  date  one  form  in  original  signature.  Citations  below  to  *reoulations*  are  citations  to  the 
identical  provisions  of  20  CFR  Pan  655.  Subparts  0  and  E.  and  29  CFR  Pan  504,  Sut>pans  0  and  E. 


Iteml.  Name  of  Facility.  Enter  full  legal  name  of  business, 
firm  or  organization,  or.  If  an  Individual,  enter  name  used  for 
legal  purposes  on  docunnents. 

Item  2.  Address  of  Facility.  Self  explanatory. 

Item  3.  Teieohone  Number.  For  private  households,  enter  ■ 
business  and  home  telephone  number  when  all  adults  are 
employed. 

Item  4.  Facility's  Federal  Employer  ID.  Number.  «>wer  ttw 
facility's  federal  employer  identification  number  assigned  by 
the  Internal  Revenue  Service. 

Item  S.  Nature  of  Fbcjijiv's  Business  Activity.  Enter  a  brief. 
non-technical  description,  e.g.,  acute  care,  long-term  care, 
nursing  contractor,  clinic  and  private  physician. 

Item  6.  Name  of  Chief  Executive  Officer.  Self  explenatory. 

Iteme.a.  Contact  Person  and  Telephone  Number.  Enter  ttie 
name  and  telephone  number  of  ttie  person  wt«o  htt  direct 
knowledge  of.  end  can  be  contacted  about,  this  attestation. 

Item  7.  Kinc  of  Facilinr.  A  facility  intending  to  use  H-1A 
nurses  through  a  contractor  only  must  check  the  applicable 
box  under  Item  7.e.  and  may  request,  in  vetting  on  an 
attached  sheet.  ■  waiver  of  certain  attestation  elements  (see 

i .3lO(k)  of  the  regulations).  See  instructions  to  Item  8. 

Waiver  requests  mut*  Include  en  estimate  ol  ttw  maximum 
number  of  workdays  of  H-IA  contract  nurses  services  the 
facility  intends  to  use  in  any  3-month  period.  A  workday 
consists  of  one  H-IA  oontrect  nurse  working  for  or«e  normal 
shift  in  a  day.  Facilities  may  waive  certain  attestation 
elements  when  using  H-IA  nurses  through  a  contractor. 

A  facility  intending  to  use  H-IA  nunes  through  a  oontraeior 
lor  no  more  than  IS  workdays  m  any  34nonth  period  K>  meet 
emergency  need*  on  a  temporary  besis  inay  request,  m 
writing,  a  wanrer  of  Item  6.a.  (substantial  diaruption;  lay  offs). 
Item  e.b.  (adverse  effect),  and  item  6.d.  (timely  and 
significant  steps;  or  State  plan). 

A  facility  intending  to  use  H-IA  nurses  through  a  contractor 
for  no  more  than  60  wrorkdays  in  any  3-momh  period  to  meet 
temporary  needs  may  request.  In  writing,  a  waiver  of  Item 
8.a.(ii)  (subsuntiai  disruption,  but  not  pay  offs  under  Hem 
e.a.(i))  and  Item  e.d.  (timely  and  significarM  steps;  or  Sute 
plan). 


A  facility  Intending  to  use  h-ia  nurses  through  a  contractor 
lor  mora  than  60  workdays  in  any  3-month  period  may 
request,  in  writing,  a  wahrer  of  Item  e.d.  (timely  and 
significant  steps;  or  Sute  plan)  due  to  a  bo<M  fide  medical 
emergency.  As  pan  of  the  request  for  waiver,  the  facility  must 
attach  an  explanation  documenting  ttie  bona  fide  medical 
emergency.  *Bona  fide  medical  emergency'  means  a 
situation  in  which  ttte  services  of  one  or  more  h-ia  contract 
nurses  ere  rwcessery  at  a  facility  (which  itself  does  not 
enrtploy  an  H-iA  nurse)  to  prevent  death  or  serkHJS  impairment 
of  health,  and.  because  of  the  danger  to  Hie  or  death,  nursing 
services  for  such  situations  are  not  elsewhere  available  m  ttie 
geographic  area. 

Note:  A  facility  requesting  a  waiver.  In  twriting.  of  any 

attestation  element  (see  f Ji0(k)  of  the  regulations)  may 

obtain  tf«e  aervices  of  an  h-ia  nurse  by  contracting  with  a 
nurse  contractor  but  will  not  bo  eligible  to  Itself  employ  any 
H-1A  nuraes  under  this  attestation. 

Iteml.  Facilitv  Attestation.  In  order  10  be  eligiWe  to  hire 
nonimmigrant  alien  (H-iA)  nuraes,  a  facility  musi  attest » the 
conditions  listed  in  elements  (a)  through  (f).   The  attestation 
cannot  be  accepted  lor  filing  If  the  requlrod  explanations  or 
information  supporting  these  eletnems  are  not  utached  » the 

Form  ETA  9029.  See  f 310(c)  through  (k)  of  the 

regulations  lor  guMence  on  the  aupponing  miofmation  that 
must  be  attached  to  the  Form  ETA  9029.  and  the  specific 
requirements  for  each  alteeted  etemeni  artd  the 
documentation  required  to  be  malmalned  m  one  location  at 
the  facility. 

nam  t.a.(l).  No  Lav  Offs.  Lay  off  moena  any  IrwHuntafy 
separation  of  staff  nurses  without  cauae  or  prejudioa.  H 
nurses  involved  in  direct  patient  care  are  aaparated  from  one 
Bpecieiized  activity  and  offered  ratraifting  and  retefwlon  pi  tfte 
seme  leclllty  In  pnotfiar  activity  InvoMng  direct  petlefV  cafe  at 
the  aama  wage  and  atma,  but  rafuee.  H  la  (tot  •  ley  off.  if  the 
position  Is  covered  by  a  collective  iMrgelnlftg  agreement,  the 
egreement's  definition  of  *Lay  ofT  (H  any)  ahaii  apply  to  that 
position.  An  explenaiory  statement  Is  not  required  tor  tfiiS' 
item. 
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nay  I 

h*  ilth  ( 


Item  8.a.(ll).  Substantial  DfSfuption.  A  facility 
that  substantial  disruption  in  the  delivery  of  its 
services  without  nonirnmigrani  nurses  is  derTx>ns!^ated 
Of  iTwre  of  the  specific  circumstances  listed.  To 
an  attestation,  a  facility  must  ct\eck  the  appropri. 
and  anach  brief  explanatory  statements  (unless  olherw 
indicated  on  the  Form  ET*  9029)  as  to  the  circum  nances 
the  nature  and  location  of  supporting  documentaii  on 

IS 310<d)(2)(i)  and .310(d)(3)  of  the 

a  facility  finds  that  the  listed  circumstances  are  n 
or  cannot  be  denx>nstrated,  the  facility  may  makg 
attestation  of  substantial  disruption  m  trie  delivery 
facility's  health  care  services  by  checking  the  "i 
andjittaching  a  clear  explanation  of  tr>e  substanir 
in  specific  health  care  services  due  to  a  shonage 
and  wny  none  of  the  four  indicators  listed  can  be 
SS 3K)(d)(2)(ii)  and 310(d)(3)  of  the  ri 


attest 
care 
by  one 
r^iake  such 
item(s) 
ise 
and 
(see 

It 
inapplicable 
an 
of  the 

Item 
I  disruption 
}f  rHjrses 
Tiet  (see 
e  juiations). 


re;  uiations). 


01  "^r" 


Check  either  item  8.d.(i)  or  e.d.(ii). 

Hem  8.d.(l).  State  Plan.  A  facility  trwy  attest  tha  it  it 
•ubject  to  an  approved  State  plan  tor  the  recruitmani  and 
retention  of  nurses  developed  under  the  provision*  of  the 
immiyation  Nursing  Relief  Act  of  1989.  To  make  iuch  an 
attestation,  a  facility  must  check  item  8.d.(i).  Fadities  are 
cautioned  to  contact  the  ETA  National  Office  befow  checking 
this  box  since  such  plans  must  be  approved  by  tf^  ETA 
National  Office. 


I  by  tf4  ET/ 
A  faQlity  I 


Item  8.41(11).  Timely  and  Sionificant  Stepi^    a  ia9iity  may 
attest  that  it  has  taken  and  is  taking  one  or  more  of  the  listed 
timely  and  significant  steps  designed  to  recnjit  and  retain 
•ufricient  registered  nuses  who  are  United  States  ciiiiens  or 
immigrants  who  are  authorized  to  perform  no-sing  services,  in 
Older  to  remove  as  quickly  as  reasonably  possibia  the 
dependence  of  the  facility  on  nonimmigrant  registered  nurses. 
To  make  such  an  attestation,  a  facility  must  checkithe 
appropriate  items  and  tor  each  attach  an  expianat^ 
statement  of  how  the  facility's  programs  meet  the 

re»;irements  of  the  steps  (see  f -3lO(g)(i)(i)iA)  of  the 

regulations).  The  five  steps  listed  on  the  form  are  wt  an 
exclusive  list  of  timely  and  significant  steps  which  might 
qualify.  Facilities  are  encouraged  to  be  innoveiiv4  in  devising 


Hem  8.b.  No  Adverse  Effect.  A  facility  must  atteki  that  the 
employment  of  H-IA  nurses  will  not  adverceiy  afTi  ci  the 
wages  and  working  conditions  of  registered  nursi  s  similarly 
employed.  To  make  such  an  attestation,  a  facility  must  check 
Hem  8.b.  By  checking  this  item  trie  facility  Is  »\sa  attesting 
that,  unless  wages  for  registered  nurses  are  covei  ed  by  a 
collective  bargaining  ag.'eement,  it  has  obtained  I  prevailing 
wage  determination  from  the  State  Employment  Security 
Agency  (SESA)  and  is  paying  both  US-  and  H-IA  loses  at 
least  the  prevailing  wage  for  the  geographic  area,  An 
explanatory  statement  is  not  required  for  this  item   The 
facility  trxist  update  the  prevailing  wage  every  ye  ir  in  which  it 
employs  h-ia  nurses. 

Item  B.C.  FaciiHY/Empioyer  Waoe    a  facility  ma  i  attest  that 
H-IA  nurses  enipioyed  by  the  facility  wilt  be  paidhha  wage 
rate  (or  registered  nurses  similarly  emptoyed  by  tjie  facility,  m 
Other  words.  H-IA  nurses  cannot  be  paid  less  tfiafi  similarly 
employed  US.  rxtrses,  even  if  the  wages  paid  USl  nurses  are 
higher  than  the  prevailing  wag»level.  To  make  si  ich  an 
attestation,  a  facility  must  check  item  8.c.  An  exp  anatory 
statement  is  not  required  for  this  item. 

"•"•••^  Becruiiment  and  Retention  of  Reoistareji  Nutmh 


ps,  that  are  of  comparable  timeliness  and 
e.  A  facility  choosing  to  take  steps  other  than  the 
leps  must  nuke  its  anestation  by  checking  the  'Other* 
nd  attaching  an  explanation  of  the  nature  and  scope  of 
**i.V^  steps  taken,  how  the  steps  are  implemented,  and  how  the 
.<^^V  iteps  meet  ttie  statutory  test  of  timeliness  and  significance 
O**     comparable  to  the  listed  steps.  Examples  of  such  other  steps 
which  may  be  considered  to  be  of  comparable  timeliness  and 
significance,  depending  upon  all  of  the  circumstances,  are 
nwnetary  incentives,  special  perquisites,  work  schedule 

options,  and  other  training  options.  Seef -StCHsXtXiXB) 

of  the  regulations. 

Nothing  shall  require  a  facility  to  take  more  tfian  one  step,  if 
the  facility  can  demonstrate  that  taking  a  second  step  is  not 
reasonable.  However,  a  facility  shall  make  every  effort  to 
take  at  least  two  steps.  To  make  an  anestation  that  taking  a 
second  step  would  be  unreasonable,  a  facility  ntust  check  the 
last  Item  under  8.d.(ii)  and  attach  an  explanatory  statement  of 
why  such  a  step  would  be  unreasonable.  The  taking  of  a 
second  step  nuy  be  considered  unreasonable.  If  H  would 
result  in  the  facility's  financial  inability  »  continue  providing 
the  tame  quality  and  quantity  of  health  care,  or  the  provision 
of  nursing  services  would  othenvise  by  (eopardized  by  the 
taking  of  such  a  ttep.  For  any  of  the  five  listed  ttept  not 
uken,  the  facility't  explanation  thall  demonttrate,  with 
respect  to  each  of  the  listed  steps  not  taken,  why  it  would  be 
unreasonable  for  the  facility  to  take  tuch  ttep.  Such  facility 
alto  thall  explain  why  It  would  be  unreatonable  for  the 
facility  to  take  any  other  ttept  designed  to  recruit  and  retain 
tufficient  U.S.  nurtet  to  meet  itt  ttaffing  needt.  Sea 
I 3iO(g)(i)(ii). 

Hem  8.d.(ll).  Alternative  to  criteria  for  each  specific  step 
after  the  first  vear  of  attestation   In  order  to  avoid  tha 
necessity  of  complying  with  the  specific  criteria  for  each  ol 
the  steps  in  the  second  and  succeeding  years,  a  facility  may 
include  with  its  Form  ETA  9029,  in  addition  to  the  actiont 
taken  under  itemt  8.d.(ii).  an  attestation  that  It  thai!  reduce 
the  number  of  noniiwnigrant  alien  (H-i  and  h-ia)  nurtet  It 
uses  one  year  from  the  date  of  attestation  by  at  least  10%. 
This  thall  be  achieved  without  reducing  the  quality  or 
quantity  of  services  provided.  If  this  goal  It  achieved  (at 
demonstrated  by  documentation  maintained  by  the  facility 
and  indicated  in  Itt  tubtequent  year't  Form  ETA  9029).  the 
facility't  subsequent  year't  Form  ETA  9029  may  titnply 
Include  an  explanation  demonstrating  that  this  goal  hat  been 
achieved  and  an  anetiation  that  It  than  again  reduce  the 
number  of  nonimmigrant  alien  (H-IA)  nurses  It  uses  one  year 
from  the  date  of  attestation  by  at  least  10%. 

Items.*.  No  Strike  or  Lockout.  A  facility  must  anest  that 
there  is  not  a  strike  or  tockout  in  the  course  of  a  labor  dispute, 
and  that  the  emptoyment  of  H-t  A  nurses  it  not  Intended  or 
designed  »  influence  an  election  for  a  bargaining 
representative  for  registered  nurses  of  the  facility.  To  make 
tuch  an  anestation.  a  facility  must  check  Item  8.e.  An     . 
explanatory  ttatement  it  not  required  for  thit  Item. 

hem  8.1.  Notice  and  Public  Examination.  A  facility  must 
anest  that,  as  of  the  date  it  files  the  anestation  with  the 
Oepanmem,  It  fMs  provided  notice  of  filing  to  the  bargaining 
representative  of  registered  nurses  at  the  facility,  or,  if  there  is 
none,  it  tias  posted  notice  of  filing  in  conspicuous  locaiions. 
To  make  such  an  attestation,  a  facility  must  check  either  item 
8.f.(i)  or  8.f.(ii).  An  explanatory  statement  is  not  required  (or 
this  item. 
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ItemS.g.  Nurse  Contractor  Only.  This  item  is  only 
applicable  if  Hem  7.b.  Is  checked.  Nurse  contractors  mutt 
check  Hem  8.g.  lo  anest  that  they  will  refer  H-1 A  nurses  only 
to  facilities  which  themselves  have  valid  and  current 
anettationt  on  file.  An  explanatory  statement  it  not  required 
to  this  Item. 


.V 


ss 


I..  Declaration  of  Facility.  One  copy  of  this  torm  must 
ar  tfie  original  signature  of  trie  chief  executive  officer  of  the 
^^flcility  (or  the  chief  executive  officer't  detignee).  By  tigning 
^pthTs  form  the  chief  executive  officer  is  attesting  to  Hem  7.  and 
kTlie 


Iwm  8.  on  ttte  Form  ETA  9029  and  to  the  accuracy  of  the 
information  provided  in  the  explanatory  statememt.  Falte 
ttatements  are  subject  to  Federal  criminal  penalties,  as  stated 
above. 


If  the  attestation  beart  the  necetsary  entries  of  information  and  attached  axplanationt  lor  all  itemt  except  Item  7.c.(ii)  "Bona  Fide  Medical 
Emergency*.  Item  8.a.(ii)  -Other,'  and  item  8.d.(ii)  "Other,*  and  If  for  those  three  ttemt  the  Department  ol  Labor  determines  after  review  that 
the  attached  explanations  are  tufficient  to  demonstrate  compliance  with  the  regulatory  ttandards,  the  Depanment  of  Labor  shall  accept  the 
attestation  for  filing  and  shall  document  tuch  acceptance  on  tha  original  and  two  copies  of  Form  ETA  9029't  tubmined.  The  original  of  tha 
anestation  form  indicating  the  Department's  acceptance  will  be  returned  to  the  health  care  facility.  The  facility  may  then  make  a  copy  of  the 
accepted  aneslatton  and  file  visa  petitions  with  INS  for  H-1  A  nonimmigrant  nurses  In  acoordanoe  with  INS  regulations.  The  tacilHy  thall 
include  a  copy  of  the  accepted  Form  ETA  9029  with  each  visa  petition  filed  with  the  Immigration  and  Naturalization  Service. 

Regional  Office  to  which  H-IA  Attestationt  ttxxild  be  tubmined: 

Tha  Statet  of:  Connection.  Maine,  MatMchueeRt,New  Hampthire,  Rhode  itland,  Vertnont,  New  York,  New  Jeraay.  Puerto  Rioo.  end 
Virgin  Itlandt,  thould  lubmH  Anetutiont  to: 

Ragtonal  Certifying  omoer  - 

U.S.  Oapartmant  of  Lebor/ETA 

Onk  Congreu  Street 

10th  Floor 

Botton,  Mattachutent  021 14-2021 

The  States  of:  Delaware,  District  of  Columbia.  Maryland,  Pennsytvania,  Virginia,  tweti  Virginia.  Ilimoit.  Indiana.  Michigan.  Minnetota 
Ohio.  Wiscontin,  Iowa,  Kaniat,  Mitaouri.  Nebraska,  Colorado,  Montana,  North  Dakota,  South  Dakota,  UUh,  Wyoming,  thould  tubmH 
Anestations  to: 

Regional  Certifying  Offioar 
U.S.  Department  of  Labor/ETA 
230  South  Dearborn  Street 
Room  628 
Chicago,  Illinois  60604 

The  Statet  of:  Artcantat,  Loultiana.  New  Mexico.  Oklahoma,  Texat.  Alabama.  Ftorida,  Georgia,  Kantucky,  Mlttittippi,  North  Carolina, 
South  Carolina.  Tennetaee,  thould  submit  Anettattont  to: 

Reglorwl  Certifying  Officer 

U.S.  Department  of  Labor/ETA 

Federal  Building 

Room317 

525  Griffin  Street 

Oaliat,  Texat  75202 

The  Statet  of:  Arizona,  California,  Guam,  Hawaii,  Nevada,  Alatka,  Idaho.  Oregon,  Wathlngton,  thould  tubmH  Anettationa  to: 

Regional  Certifylr>g  Officer 

U.S.  Department  of  Labor/ETA 

1111  Third  Avenue 

Suite  900 

Seattle,  Washington  98101-3212 

A  copy  of  this  anestation,  ak>ng  with  any  explanatory  ttatememt  and  vita  petHiont,  will  be  available  tor  public  Intpection  at  tha  ETA  National 
Office  in  Room  N-4466.  200  Constitution  Avenue,  NW.  Washington,  D.C.  20210.  The  facility  must  submit  a  copy  of  an  H-i  A  vita  petHton  to  the 
ETA  national  office  at  the  same  time  that  H  is  tubmined  to  INS.  The  facilHy  mutt  alto  forward  to  the  ETA  national  office  a  copy  of  the  INS  vita 
petition  approval  notice  within  5  dayt  after  H  it  received.  The  address  is: 

Chief,  Division  of  Foreign  Labor  Cenificationt 

U.S.  Emptoyment  Service 

Emptoyment  and  Training  Administration 

U.S.  Oepartmerrt  of  Labor 

200  Constitution  Avenue,  N.W.,  Room  N-44S6 

Washington.  D.C.  20210 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  617 
RIN:  1205-AA72 

Trade  Adjustment  Assistance  for 
Workers;  Amendment  of  Regulations 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  contains  a 
final  rule  amending  the  regulations  on 
trade  adjustment  assistance  for  workers 
which  implement  the  1988 
Amendments  to  the  Trade  Act  of  1974 
as  contained  in  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  This 
action  will  update  the  regulations  and 
will  provide  uniform  instructions  to 
State  agencies  in  carrying-out  their 
responsibilities  under  the  Trade  Act. 
These  State  agencies  act  as  agents  of  the 
United  States  for  the  purpose  of 
providing  adjustment  assistance  benefits 
and  services  to  adversely  affected 
workers.  Comments  are  requested  on  the 
several  material  changes  being  made  in 
this  final  rule,  which  differ  from  the 
September  1988  proposed  rule,  and  on 
a  number  of  other  changes  which  were 
not  included  in  the  proposed  rule. 
DATES:  Effective  date:  February  7, 1994. 

Comment  date:  Comments  on  the 
material  changes,  from  the  proposed 
rule  to  this  final  regulation,  are  invited 
and  must  be  received  in  the  Department 
on  or  before  February  22, 1994. 
ADDRESSES:  Written  comments  on  the 
changes  in  the  regulations,  on  which 
comments  are  invited,  may  be  mailed  or 
delivered  to  the  Office  of  Trade 
Adju.stment  Assistance.  Employment 
and  Training  Administration,  200 
Constitution  Avenue  NW.,  room  C- 
4318.  Washington.  DC  20210. 

All  comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  Room  C-4318 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  M.  Fooks,  Director.  Office  of 
Trade  Adjustment  Assistance,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone:  (202)  219-5555 
(this  IS  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 
In  General 

The  Trade  Act  of  1974  made  major 
changes  to  the  trade  adjustment 
assistance  program  (hereafter  "TAA 
program")  for  workers  displaced 


bea  use  of  increased  imports  of  articles 
like  ar  directly  competitive  with  articles 
produced  by  the  workers'  firm.  On 
rece  ving  a  petition  for  trade  adjustment 
assi!  tance  (hereafter  "TAA")  from  a 
grou  J  of  workers  or  its  authorized 
repr  ssentative,  the  Department  conducts 
a  fac  (finding  investigation  in  response 
to  th  9  petition.  If  the  findings 
subs  antiate  that  the  workers  of  a  firm 
or  sv  bdivision  of  a  firm  have  been 
adv€  rsely  affected  by  import 
com  >etition,  a  certification  is  issued 
stati  ig  that  the  workers  are  eligible  to 
appl  /  at  a  local  office  of  a  State 
emp  oyment  security  agency  for  TAA 
bene  its. 

Th  e  1981  Amendments  to  the  Trade    • 
Act  ( if  1974  (Title  XXV  of  Pub.  L.  97- 
35)  r  lade  extensive  changes  in  the  TAA 
prog  am.  Further  changes  were  made  in 
the  1 984  Amendments  (Sections  2671 
and  :  ;672,  of  Pub.  L.  98-369)  and  in  the 
1986  Amendments  (Part  1  of  Subtitle  A 
of  Ti  le  XIII  of  Pub.  L.  99-272).  Final 
regu  ations  implementing  the  1986 
Ame  idments  were  published  in  the 
Fede  -al  Register  on  August  24,  1988,  at 

53  F  [  32344,  and  on  May  23. 1989,  at 

54  F  122277. 

Th  J 1988  Amendments  to  the  TAA 
progi  am  are  contained  in  Part  3.  Trade 
Adju  ;tment  Assistance,  of  subtitle  D  of 
title    of  the  "Omnibus  Trade  and 
Com  letitiveness  Act  of  1988"  (Pub.  L. 
100-  118)  (hereafter  the  "OTCA").  The 
1988  Amendments  expand  eligibility  for 
TAA  to  workers  in  the  oil  and  natural 
g.is  ii  dustry  engaged  in  exploration  and 
drilli  ig;  require  detailed  information 
abou  TAA  program  benefits  to  be  given 
to  ev(  ry  individual  who  files  an  initial 
clain:  for  unemployment  benefits,  and 
furthi  ir  require  an  individualized  notice 
to  evi  ry  worker  believed  to  be  covered 
by  a  (  ertification  issued  by  the 
Depa  tment;  require  publication  of  a 
notio  I  of  the  certification  in  a 
news  laper  of  general  circulation; 
requi  e  a  worker  to  participate  in 
traini  ig  as  a  condition  for  receiving 
basic  trade  readjustment  allowances 
(herei  fter  "TRA");  authorize  the  waiver 
of  the  training  requirement  for  a  worker 
when  training  is  not  feasible  or 
apprc  priate;  authorize  the  payment  of 
basic  md  additional  TRA  to  a  worker 
durin  5  breaks  in  training  that  do  not 
exceo  i  14  days;  reinstate  the  movable 
eligib  lity  period  for  basic  TRA,  based 
on  thi   worker's  most  recent  qualifying 
(total  separation  rather  than  the  first 
quali  ^ing  separation  as  was  previously 
requii  ed;  extend  the  expiration  date  of 
the  Tj  lA  program  to  September  30. 
1993;  Bmphasize  coordination  with 
progri  ms  and  services  to  dislocated 
work(  rs  provided  under  title  III  of  the 


Job  Training  Partnership  Act;  and  make 
other  changes. 

While  most  of  the  provisions  of  Part 
3  affecting  the  TAA  program  are  in  the 
form  of  amendments  to  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974,  some 
provisions  of  Part  3  affecting  workers  do 
not  amend  existing  law.  Examples  are 
the  provision  which  permits  workers  in 
the  oil  and  natural  gas  industry  engaged 
in  exploration  or  drilling,  separated 
after  September  30,  1985.  to  file 
petitions  under  new  eligibility  rules, 
and  the  provision  concerning  the 
eligibility  of  workers  totally  separated 
from  adversely  affected  employment 
during  the  period  beginning  Augu.st  13, 
1981,  and  ending  April  7,  1986.  The 
provisions  of  the  1988  Amendments 
became  effective,  in  general,  on  August 
23,  1988,  except  that  the  amendments  to 
sections  231(a)(5).  (b)  and  (c)  took  effect 
on  November  21,  1988,  and  the 
amendment  to  Section  225  took  effect 
on  September  22. 1988. 

Because  many  of  the  1988 
Amendments  were  effective  on  the  date 
of  their  enactment  into  law,  August  23, 
1988,  most  notably  the  new  "movable" 
eligibility  period  for  basic  TRA.  the 
Department  issued  interim  Operating 
Instructions  in  General  Administration 
Letter  (hereafter  "GAL")  No.  7-88,  dated 
September  12,  1988.  which  was 
published  in  the  Federal  Register  on 
September  16,  1988,  at  53  FR  36180- 
36213,  together  with  Training  and 
Employment  Information  Notice 
(hereafter  "TEIN")  6-88.  GAL  7-68  a;ul 
the  two  changes  thereto  were 
subsequently  rescinded  and  replaced  by 
GAL  15-90,  dated  August  21,  1990. 
These  GALs  disseminated  controlling 
guidance  to  the  States  on  the 
administration  of  the  TAA  program  as 
amended  by  the  OTCA,  pending  the 
issuance  of  final  amendments  to  the 
regulations.  GAL  15-90  was  published 
in  the  Federal  Register  on  November  21 . 
1990.  at  55  FR  48774-48800,  together 
with  TEIN  13-90. 

Following  the  issuance  of  GAL  7-8H. 
amendments  to  the  regulations  at  20 
CFR  part  617,  implementing  the  19r)'3 
Amendments,  were  proposed  in  a 
document  published  in  the  Federal 
Register  on  November  30, 1988,  at  53 
FR  48474,  with  a  comment  period 
ending  on  December  30,  1988. 
Preparation  of  a  final  rule  document, 
addressing  the  comments  received, 
began  after  the  end  of  the  comment 
period.  The  need  for  other  changes  in 
the  regulations  was  identified  in  light  of 
the  comments  received,  further 
reflection  on  the  1988  Amendments, 
and  experience  with  the  interim 
Operating  Instructions.  The  most 
significant  changes,  resulting  in  tlie 
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issuance  of  GAL  15-90  and  in  delaying 
the  publication  of  this  final  rule 
document,  were  the  changes  in  the 
interpretations  of  subsections  (a)  and  (g) 
of  Section  1430  of  the  OTCA,  relating  to 
the  new  "movable"  eligibility  period  for 
basic  TRA.  This  significant  change,  and 
other  related  changes,  were  announced 
in  GAL  15-90. 

This  final  rule  therefore  includes 
substantive  changes  in  the  amendments 
to  part  617  that  were  included  in  the 
proposed  rule  published  on  November 
30, 1988.  The  most  significant  of  these 
changes  are  the  new  interpretations  of 
the  effective  dates  of  the  1988 
Amendments  relating  to  the  "movable" 
eligibility  period  for  basic  trade 
readjustment  allowances  (§§617.3  and 
617  11(a)  (1)  and  (2)).  This  document 
also  includes  substantive  changes  to 
Part  617  that  were  not  included  in  the 
published  proposed  rule,  including  sub- 
stantive changes  that  were  announced 
in  Changes  2  and  3  to  GAL  15-90. 
relating  to  a  complete  revision  of 
§  617.26  and  a  change  in  §  617.22(a). 
Many  of  these  substantive  changes 
resulted  from  a  consideration  of 
comments  received  on  the  proposed 
rule.  Nonetheless,  in  the  interests  of 
keeping  its  rulemaking  processes  as 
open  as  possible,  the  Department  is 
inviting  public  comments  on  these 
changes.  Further  changes  are  made  in 
§§617.3,  617.11(a),  617.15(b)  and  (d). 
617.16,  617.19(b),  617.21,  617.22(f). 
617.33,  617.44,  617.50(d),  617.55, 
617.60  and  617.64,  which  are  related  to 
the  revision  of  §  617.26  or  for  other 
reasons  as  explained  below.  Conforming 
changes  are  also  made  in  §  617.67. 

The  effective  date  of  all  of  the 
substantive  changes  in  the  statute  and 
the  regulations  that  are  announced  in 
any  GAL  (or  change  thereto)  is  the  same 
as  the  effective  date  of  the 
amendment(s)  to  which  the  GAL 
pertains,  but  any  substantive  change  in 
GAL  operating  instructions  applies, 
unless  stated  otherwise,  in  the  case  of 
all  decisions  made  after  the  date  of 
issuance  of  the  GAL  (or  change  thereto) 
by  the  Department.  However,  all  of  the 
substantive  changes  noted  below  in 
items  A  through  R  are  subject  to  an 
opportunity  for  comment  after 
publication  of  this  final  rule.  After  the 
end  of  the  comment  period,  and 
consideration  of  any  comments 
received,  another  final  rule  document 
will  be  published  relating  to  these 
substantive  changes. 

Substantive  changes  in  the 
interpretations  of  the  1988  Amendments 
which  are  addressed  below  relate 
primarily  to  the  effective  date  and 
application  of  the  new  eligibility  period 
for  basic  TRA,  but  also  relate  to  other 


provisions  of  the  OTCA,  the  Trade  Act 
of  1974  and  section  106(a)  of  Public  Law 
102-318  which  amends  section 
231(a)(2)  of  the  Trade  Act,  as  discussed 
below. 

The  Department's  new  interpretations 
center  on  the  effective  date  provisions  of 
subsections  (a)  and  (g)  of  Section  1430 
of  the  OTCA.  These  new  interpretations 
are  discussed  in  detail  in  paragraph  A, 
below. 

Good  Cause  Exception 

The  Department  has  determined, 
pursuant  to  5  U.S.C.  553  (b)(B),  that 
good  cause  exists  for  publication  in  final 
of  the  substantive  changes  in  this 
document,  because  all  of  such  changes 
are  essential  to  the  proper 
administration  of  the  TAA  program  by 
the  States,  and  such  changes  either 
relieve  a  restriction,  and  have  been 
previously  announced  in  controlling 
operating  instructions  issued  to  the 
States,  or  relate  primarily  to  procedural 
relationships  between  and  among  the 
States.  In  addition,  because  of  the  delays 
encoimtered  in  issuing  this  final  rule, 
any  further  delay  in  putting  these 
substantive  changes  into  effect  would  be 
impractical  and  contrary  to  the  public 
interest.  As  explained  above,  comments 
are  invited  and  will  be  considered,  after 
which  a  final  rule  will  be  published.  In 
the  meantime,  public  implementation  of 
these  substantive  changes  as  final 
regulations  vdll  not  be  delayed  further. 

m  the  following  text,  therefore, 
substantive  changes,  on  which 
comments  are  requested,  are  addressed 
first.  These  changes  are  followed  by  a 
discussion  of  the  comments  received  on 
the  proposed  rule  published  on 
November  30, 1988. 

Substantive  Changes  Grom  November 
30, 1988  Proposed  Rule 

The  substantive  changes  noted  under 
this  heading  are  either  changes  in  the 
amendments  to  part  617,  as  pubUshed 
on  November  30, 1988,  or  changes  in 
other  sections  of  Part  617  that  were  not 
included  in  the  proposed  rule.  These 
substantive  changes  also  include 
conforming  changes  in  the  transition 
provisions  of  §  617.67. 

Comments  are  requested  on  all  of 
these  substantive  changes,  after  which  a 
final  rule  document  on  such  changes 
will  be  published. 

A.  New  Eligibility  Period  for  Basic  TRA 

Section  1425  (a)  of  the  OTCA 
amended  section  233(a)(2)  of  the  Trade 
Act  of  1974  to  reinstate  the  "movable" 
eligibility  period  for  basic  TRA.  Section 
1430(a)  of  the  OTCA  made  this 
amendment  effective  on  the  date  of 
enactment,  August  23, 1988,  and  section 


1430(g)  of  the  OTCA  provided  that 
amended  section  233(a)(2)  would  not  be 
applied  in  certain  circumstances  if  it 
would  result  in  an  earlier  expiration 
date  of  a  worker's  eligibility  period 
established  on  the  basis  of  the  prior  law. 

In  the  proposed  rule  published  on 
November  30,  1988  (53  FR  48474)  (as 
well  as  in  Section  4.F.I.  of  GAL  7-88). 
Section  1430(a)  was  interpreted  as 
making  this  amendment  applicable  to 
any  total  qualifying  separation  which 
occurred  on  or  after  August  23. 1988. 
The  limitation  in  section  1430  (g)  was 
interpreted  as  applying  with  respect  to 
any  such  total  qualifying  separation  if  it 
would  result  in  an  earlier  expiration 
date  of  the  eligibility  period  of  a  worker 
based  on  the  prior  law  and  a  first 
qualifying  separation  which  occurred 
before  August  23, 1988. 

In  GAL  15-90,  issued  on  August  21. 
1990,  the  Department  announced  that, 
in  conjunction  with  the  development  of 
final  regulations  implementing  the  1988 
Amendments,  the  Department 
determined  that  the  previously 
published  interpretations  of  the 
effective  date  provisions  in  the 
proposed  rule  published  on  November 
30, 1988,  were  in  error.  The  same 
erroneous  interpretations  were 
contained  in  GAL  7-88,  and  this  fact 
necessitated  the  issuance  of  revised 
operating  instructions  in  GAL  15-90, 
which  was  published  in  the  Federal 
Register  on  November  21, 1990,  at  55 
FR  48774. 

Subsection  (a)  of  section  1430  of  the 
OTCA  provides  that:  "Except  as 
otherwise  provided  by  this  section,  the 
amendments  made  by  this  part  shall 
take  effect  on  the  date  of  enactment  of 
'  this  Act."  Subsection  (a)  thus  applied 
to,  among  others,  the  amendment  to 
section  233(a)(2)  of  the  Trade  Act  of 
1974,  which  prescribes  the  eligibility 
period  for  basic  TRA.  In  the  proposed 
rule  and  in  GAL  7-88,  the  amendment 
to  section  233(a)(2)  was  interpreted  as 
being  applicable  to  separations  which 
occurred  on  or  after  the  date  of 
enactment  of  the  OTCA,  August  23. 
1988. 

In  the  new  interpretations  announced 
in  GAL  15-90.  section  1430(a)  was 
interpreted  as  applying  to  all  decisions 
(i.e..  all  determinations, 
redeterminations,  and  decisions  on 
appeals)  made  on  and  after  August  23, 
1988. 

The  Department  concluded,  and 
announced  in  GAL  15-90,  that  amended 
section  233(a)(2)  should  be  applied  to 
all  decisions  rendered  on  or  after 
August  23, 1988,  regardless  of  whether 
they  involved  initial  determinations  of 
TRA  eligibiUty,  redeterminations,  or 
decisions  on  appeal. 
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The  Department  also  stated  in  GAL 
15-90  that  the  new  interpretation  of 
section  1430(a)  is  supported  by  the 
analysis  and  construction  placed  on 
subsection  (g)  of  section  1430,  and  by 
the  general  principle  of  law  known  as 
the  law-in-effect  rule.  Under  the  law-in- 
effect  rule,  the  law  to  be  applied  in 
making  any  decision  is  the  law  in  effect 
at  the  time  the  decision  is  made.  In  GAL 
15-90.  this  law-in-effect  rule  was 
determined  to  be  applicable  to  the  new 
interpretations  and  the  1988 
Amendments. 

Subsection  (g)  of  section  1430 
provides  that  the  amendment  to  section 
233(a)(2)  "shall  not  apply  with  respect 
to  any  total  separation  of  a  worker 
*  •  •  that  occurs  before  the  date  of 
enactment  of  this  Act  if  the  application 
of  such  amendment  with  respect  to  such 
total  separation  would  reduce  the 
period  for  which  such  worker  would 
(but  for  such  amendment)  be  allowed  to 
receive"  basic  TRA.  In  the  proposed 
rule  and  in  GAL  7-88,  section  1430(g) 
was  interpreted  as  limiting  the 
application  of  amended  section 
233(a)(2)  to  total  separations  which 
occurred  on  or  after  August  23. 1988, 
where  the  result  otherwise  achieved 
would  be  an  earlier  expiration  date  of 
the  eligibility  period  of  a  worker 
established  on  the  basis  of  the  prior  law 
and  a  first  quaUfying  separation  which 
occurred  before  August  23, 1988. 

In  the  new  interpretations  announced 
in  GAL  15-90,  section  1430(g)  was 
interpreted  literally  as  applying  only  to 
total  separations  that  occurred  before 
August  23, 1988,  and  the  limitation  in 
section  1430(g)  thus  applies  only  to 
such  prior  separations. 

A  consequence  of  this  new 
interpretation  of  section  1430(g)  is  that, 
if  the  application  of  amended  section 
233(a)(2)  to  a  total  separation  prior  to 
August  23, 1988,  would  result  in 
extending  the  worker's  eligibility 
period,  the  amended  section  233(a)(2) 
shall  be  applied.  Conversely,  amended 
section  233(a)(2)  shall  be  applied  to 
total  separations  which  occur  on  and 
after  August  23. 1988.  regardless  of 
whether  it  would  result  in  an  earlier 
expiration  dste  of  the  worker's 
eligibility  period  based  upon  a  first 
qualifying  separation  which  occiured 
before  August  23, 1988. 

Section  1430(g)  is  not  appUcable. 
however,  to  a  "first  qualifying 
separation"  which  occurs  before  August 
23,  1988.  It  is  en  the  basis  of  such  a  first 
qualifying  sepa^ion  that  a  worker 
would  have  a  longer  eHgibility  period 
"but  for"  the  amendment  to  section 
233(a)(2).  To  preserve  a  longer  eligibility 
period,  and  thereby  give  effect  to  the 
limitation  in  section  1430(g).  therefore, 


such  lii  nitation  could  not  logically  be 
made  a  jplicable  to  such  a  first 
qualify-  ng  separation. 

A  mc  re  extensive  explanation  and 
justifio  ition  for  the  new  interpretations 
affectir  ;  amended  section  233(a)(2)  was 
set  fort  1  in  GAL  15-90,  and  in 
Attachi  lent  A  and  Section  F.l.  of  GAL 
15-90.  rhat  explanation  and 
justific  tion  was  published  in  the 
Federa  Register,  at  55  PR  48774.  48778. 
48782,  md  48789  (November  21, 1990). 

The  I  ew  interpretations  require 
substac  tive  changes  in  the  final  rule, 
particu  arly  in  the  definitions  of 
"eligibi  lity  period"  and  the  various 
types  o  "separation"  defined  in 
§§  617.  l(m)  and  617.3(t).  as  well  as  in 
the  trar  sition  provisions  in  §  617.67. 
Other  c  Dnforming  changes  are  made 
througl  out  the  document,  including  the 
deletioi  i  of  clause  (D)  in 
§617.1  ,(a)(2)(iii). 

B.  Other  Applications  of  New 
Interpn  tations 

The  J  ew  interpretation  of  section 
1430(a]  and  the  law-in-effect  rule  also 
affect  0  her  amendments  to  which 
section  1430(a]  applies.  These  include— 

•  01 CA  Section  1421(a)(1)(B)— 

§  61 7.1  (a)(4)  Special  rules  for  oil  and 
gas  woi  kers — retroactive.  (Section  A.2. 
of  Atta<  hment  A  to  GAL  15-90); 

•  Tr«  de  Act  Section  233(b)— §  617.15 
(Sectioi  I  E.4.  of  Attachment  A  to  GAL 
15-90); 

•  01  [lA  Section  1425(b}— 
§617.1  {a]{3)  Special  rules  for  workers 
separaisdin  1981  to  1986  period. 
(Sectioi  I  F.2.  of  Attachment  A  to  GAL 
15-90). 

A  mc  re  extensive  explanation  and 
justifio  tion  for  the  application  of  the 
new  inl  erpretations  to  these  provisions 
was  set  forth  in  GAL  15-90  and 
Attachi  lent  A  thereto. 

The  I  department  also  has  decided  that 
the  198 )  Amendments  relating  to 
section!  231(a)(5),  231(b).  and  231(c)  of 
the  Trai  le  Act.  which,  under  section 
1430(f)  of  die  OTCA.  took  effect  90  days 
after  th  i  date  of  enactment  (i.e..  on 
Novem  >er  21, 1988),  are  not  affected  by 
the  nev|  interpretation  of  section 
1430(a)  Ahhough  the  effective  date 
languaj  e  of  section  1430(f)  is  the  same 
as  the «  ffective  date  language  of  section 
1430(a!   the  Department  has  determined 
that  the  application  of  the  new 
interpn  tation  to  these  provisions  would 
cause  n  lanifest  injustice  to  affected 
worker ;  and  also  would  appear  to  be 
contrar  f  to  the  intent  of  the  Congress 
and  thai  logic  of  the  90-day  delay  in  the 
effectivb  date  of  these  amendments. 
This  is  more  fully  explained  in  GAL  15- 
90  and  Attachment  A. 


C.  Changes  to§617.11(a}(2)(iii)(BI(l) 
and  (2) 

Section  106(a)  of  Public  Law  102-318 
amended  section  231(a)(2)  of  the  Trade 
Act  of  1974  by  adding  a  new  paragraph 
(D)  to  the  categories  which  are 
considered  a  week  of  adversely  affected 
employment  at  wages  of  $30  or  more  a 
week  in  order  to  qualify  for  TRA.  The 
new  subparagraph  (D)  provides  that  any 
week  a  worker  is  on  call-up  for  active 
duty  in  a  reserve  status  in  the  armed 
forces,  provided  such  active  duty  is 
"Federal  service"  as  defined  in  5  U.S.C 
8321(a)(1).  shall  constitute  a  week  in 
meeting  the  TRA  quaUfying 
requirements  of  section  231(a)(2)  of  the 
Trade  Act  of  1974.  Section  106(a)  also 
clarifies  that  not  more  than  26  weeks     ■ 
described  in  subparagraphs  (B)  or  (D)  of 
section  231(a)(2)  of  the  Trade  Act  may 
be  used  for  TRA  qualifying  purposes. 

This  means  that  all  of  the  required 
employment  and  wages  necessary  to 
qualify  for  TRA  may  be  attained  during 
a  reservist's  call-up  to  active  duty.  This 
amendment  only  affects  the  TRA 
qualify-ing  requirement  in  section 
231(a)(2);  all  other  TRA  qualifying 
requirements  in  section  231  are 
unchanged.  Therefore.  State  agencies 
must  also  determine  if  a  reservist  meets 
the  remaining  TRA  quaUfying 
requirements  contained  in  section  231 
of  the  Trade  Act  before  awarding  TRA 
entitiement  to  the  reservist. 

In  determining  the  worker's 
quaUfying  weeks  at  wages  of  $30  or 
more  a  week  for  TRA  qualifying 
purposes,  the  amendment  to  section 
231(a)(2)  of  the  Trade  Act  applies  to 
weeks  beginning  after  August  1, 1990. 
The  effective  date  of  this  amendment 
results  in  a  retroactive  application  to 
TRA  claims  filed  (or  which  would  have 
been  filed)  by  reservists  who  took  part 
in  Operations  Desert  Storm  and  Desert 
Shield.  This  means  that  State  agencies 
must  redetermine  the  TRA  initial  claims 
of  all  reservists  called-up  for  active  duty 
whose  claims  were  denied  solely 
because  they  did  not  meet  the 
requirements  of  section  231(a)(2)  of  the 
Trade  Act  as  in  effect  prior  to  the 
enactment  of  this  amendment.  State 
agencies  must  also  take  TRA  initial 
claims  of  reservists  who  did  not 
previously  file  a  TRA  initial  claim 
because  they  did  not  meet  the 
requirements  of  section  231(a)(2)  as  in 
effect  prior  to  the  enactment  of  this 
amendment. 

Operating  instructions  issued  to  State 
agencies  in  GAL  No.  10-92,  Operating 
Instructions  to  section  231(a)(2)  of  the 
Trade  Act  of  1974  Contained  in  HR. 
5260,  dated  July  6. 1992,  explained  the 
changes  to  section  231(a)(2)  of  the  Trade 
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Act  and  instructed  State  ag^ncie^and 
cooperating  agencies  to  take  the 
appropriate  actions  to  identify  and 
inform  reservists  of  their  ri^ts  to 
redetermination  or  the  opportunity  to 
file  TRA  initial  claims.  Actions  by  State 
agencies  include  a  search  of  claimant 
files  and  publication  of  information  on 
this  new  provision  in  newspapers  of 
general  circulation  and  other 
appropriate  media. 

Accordingly,  ■  new  cluise  (iv)  is 
added  to  §617.ll(a)(2Kiii)(BHl)  and 
clause  [ii)  in  §617.11(a)(2)(iii)(B)(2)  is 
changed  to  implement  these 
amendments  to  section  231  (aK2)  of  the 
Trade  Act. 

D.  Change  to  §617.11(a)(3)(i)(E) 

Section  1425(b)  of  OTCA  provides 
eUgibility  for  TRA  to  certain  workers 
who  were  continuously  imemployed 
since  separation  from  adversely  affected 
emplo>Tnent  during  the  period  from 
August  13, 1981  to  April  7, 1986,  not 
taking  into  account  seasonal 
employment,  odd  jobs,  or  part-time, 
tempocary  employment.  This  provision 
opened  up  eUgibility  to  workers  who 
could  not  qualify  for  additional  weeks 
of  TRA  because  they  did  not  meet  the 
210-day  time  Umit  for  filing  Ux  training 
and  to  workers  who  did  not  receive  all 
of  their  TRA  entitlement  because  their 
eligibility  period  was  based  on  their  first 
rather  than  their  most  recent  separation. 
In  the  proposed  rule,  general  guidance 
was  provided  to  State  agencies  on 
"continuously  unemployed"  but  State 
agencies  were  allowed  to  apply  the 
provisions  using  their  expertise  in 
determining  eligibility  relating  to 
employment.  However,  the  Department 
decided  that  it  was  essential  to  provide 
State  agencies  with  guiding  instructions 
.for  implementing  section  142S(b)(2)(A> 
(ii)  of  the  OTCA  so  that  the  Department, 
rather  than  States,  defines  the  limits  of 
the  Federal  li^iUfy.  Accordingly, 
definitions  to  be  used  in  applying  the 
terms  "seasonal  employment",  "odd 
jobs"  and  "part4ime,  temporary 
employment"  are  added  in  a  new  clause 
(2)  in  §617.11(a)(3)(iKE).  Because 
precise  definitions  were  not  available 
for  each  of  these  terms,  definitions  wrere 
developed  foe  purposes  of  this  final  rale 
from  various  sources  and  other  program 
appUcations.  The  seasonal  provision  of 
appUcahle  SCate  kpw  is  used  in  applying 
the  "seasonal  employmetU"  provision. 
A  definition  £ac  "odd  jobs"  was 
developed  in  which  the  est^lished 
period  of  employment  occurs  within  5 
days  or  less.  The  defiaitioD  for  "part- 
time"  is  taken  bora,  tbe  ETA  Glossary  of 
Program  Taims  uid  Definitions  (ETA 
Handbook  No^  372^,  which  provides  Ua 
less  than  30  hours  par  week  of  regularly 


scheduled  work.  However,  that 
definition  has  to  be  applied  along  with 
"temporary  employment."  The 
definition  for  "temporary  employment" 
is  based  on  ETA  reporting  requirements 
for  the  pubUc  employment  service  in 
which  an  established  employment 
period  of  150  days  or  less  is  used. 

E.  Change  to  §617.15{b) 

Amendments  to  §617.15  were 
included  in  the  proposed  rule  published 
for  comment  on  November  30, 1988.  A 
further  change  in  §  617.15  was 
considered  as  a  result  of  the 
reinstatement  of  the  movable  eUgibility 
period  for  basic  TRA.  This  change  was 
to  base  the  210-day  period  for  filing  an 
application  for  training,  in  order  to 
qualify  for  up  to  26  weeks  of  additional 
TRA,  on  the  worker's  most  recent  partial 
or  total  separation  from  employment 
under  the  certification,  rather  than 
within  210  days  after  the  date  of  the  first 
qualifying  separation.  This  change 
reinstates  the  nde  that  was  applicable 
prior  to  the  1981  Amendments,  when 
the  eUgibility  period  wbs  mov^le,  and 
was  adopted  with  the  issuance  of 
Change  2  to  GAL  7-88,  dated  May  22. 
1989.  hi  view  of  the  new  interpretation 
of  section  1430(a),  and  the  law-in-effiBct 
rule,  a  further  change  was  made  in  the 
interpretation  and  appUcation  of  the 
210-day  rule,  which  was  announced  in 
GAL  15-90.  The  new  interpretation 
applies  to  all  decisions  (Le., 
determinations,  redeterminations,  and 
decisions  on  appeals)  which  are  made 
after  the  date  of  issuance  of  GAL  15-90. 
on  August  21, 1990.  (See  GAL  15-90 
and  section  E.4  of  Attachment  A).  These 
changes  are  incorporated  in  §  617.15(b) 
of  this  final  rule. 

F.  Change  to  §  617.15(d) 

The  proposed  rule  was  published  for 
comment  on  November  30, 1988.  At  that 
time,  the  Department  had  concluded 
that  days  "in  which  training  would  not 
normally  be  scheduled"  should  not  be 
counted  as  part  ofa  scheduled  break  in 
training.  Inkially,  the  Department 
limited  the  exclusion  to  Saiuidays  and 
Sundays,  if  training  in  the  apphcable 
training  program  would  not  normally  be 
conducted  on  those  days  In  GAL  7-A8, 
and  Change  1  toGAL  7-88.  the 
Department  interpreted  section  233(f)  of 
the  Trade  Act  as  excUkdaig  certain 
weekeod  days  and  hfdidays  in  coui^ing 
the  days  of  a  break  in  training.  GAL  7- 
88  and  Change  1  were  unclear,  however, 
whether  the  exclusion  of  hoUdays 
included  both  National  and  Stat* 
hoUdaya.  Oa  {uitber  conaidenlktn.  the 
Department  apeed  that  all  offidaUy 
recognized  Naiioaai  and  State  heUdayt 
should  be  excluded  in  counting  the  days 


of  a  hrei^  in  training,  to  the  extent  diat 
training  in  the  appUcable  training 
program  would  not  normaUy  be 
scheduled  oa  those  days  if  they  did  not 
occur  during  the  break.  This  change  was 
adopted  with  the  issuance  of  GAL  15- 
90  and  is  applicable  to  all  decisions 
(i.e.,  all  determinations, 
redeterminations,  and  decisions  on 
appeals)  which  are  made  on  or  after 
August  23, 1988,  regardless  of  when  the 
training  was  approved  under  section 
236  of  the  Trade  Act.  or  whether  the 
training  was  approved  or  is  approvable 
under  section  236  as  amended  by  the 
1988  Amendments,  or  when  the  break 
in  training  began  or  ended.  In  making 
decisions  under  §  617.15(d),  the  law  to 
be  appUed  is  the  law  as  in  effect  on  the 
date  the  decision  is  made,  and  this  rule 
has  appUed  since  the  issuance  of  GAL 
15-90  on  August  21. 1990.  Decisions 
previously  made  under  pirior  operating 
instructions  are  subject  to 
redetermination  in  accordance  with 
State  law,  as  set  forth  in  section  4.b.  of 
GAL  15-90. 

In  order  to  clarify  what  constitutes  a 
"break  in  training"  for  purposes  of 
section  Z33(f).  a  new  clause  (2)  is  added 
to  §  617.15(d)  defining  a  break  in 
training  as  including  all  periods  within 
or  between  courses,  terms,  quarters, 
semesters  and  academic  years,  whether 
or  not  such  breaks  are  scheduled  by  the 
training  provider. 

Clauses  (2)  through  (5)  of  §617.1S(d) 
are  renumbered  (3)  through  (6). 

G.  Revision  of  §617.16 

Section  234  of  the  Trade  Act  of  1974 
specifies  the  State  law  provisions  that 
shall  be  applicable  to  claimants  for  TRA 
purposes,  and  §617.16  distills  the 
provisions  of  section  234  in  a  definition 
of  "applicable  State  law."  Section 
617.16  is  now  being  revised  for  two 
essential  reasons  The  first  reason  is  to 
include  in  the  definition  the  situation  of 
the  worker  who  is  not  entitled  to  UI 
after  separation  from  adversely  affected 
employment,  as  is  provided  for  in 
Section  234.  This  had  not  seemed 
relevant  after  the  1981  Amendments, 
because  of  the  addition  in  section 
231(a)(3)  of  the  ehgiUUty  requirement 
that  the  worker  must  be  entitled  to  and 
have  exhausted  aU  UL  The  1988 
Amendments,  however,  have  prompted 
rethinking  of  the  roles  and 
responsibiUtiea  of  the  States  in  the 
administration  of  the  TAA  program,  and 
particularly  of  the  role  of  the 
"applicable  State"  (i.e..  the  Sute  whose 
law  is  the  appltcaUe  State  law)  m  the 
case  of  TAA  program  benefits  other  than 
TRA.  Accordingly,  tha  definition  of 
"appMcahle  State  law"  is  broadened  so 
that  it  is  a  useful  reCaience  point  for  all 
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TAA  program  benefits.  While  providing 
a  useful  reference  point,  there  is  no 
intent  in  revising  §  617.16  to  suggest 
that  an  individual  who  is  not  entitled  to 
UI  after  a  qualifying  separation  from 
adversely  a^ected  employment  may  be 
entitled  to  TRA. 

The  second  reason  for  revising 
§  617.16  is  to  conform  §  617.16  to  the 
revision  of  §  617.26.  relating  to  the  roles 
and  responsibilities  of  the  States  as 
liable  States  and  agent  States  in  the 
administration  of  the  TAA  program.  As 
discussed  below,  §617.26  is  revised  to 
incorporate  the  Department's  thinking 
as  set  out  in  Change  2  to  GAL  15-90.  In 
this  connection,  consideration  was 
given  to  including  in  §617.16  the 
definition  of  "applicable  State"  which  is 
set  forth  in  Change  2.  Upon  further 
consideration,  however,  it  was  decided 
that  the  definition  of  "applicable  State 
law"  furnished  the  most  useful 
reference  point  for  all  purposes  of  the 
TAA  program,  and  that  a  special 
definition  of  "applicable  State"  is 
neither  necessary  nor  useful. 

Accordingly,  §617.16  is  revised  to 
track  more  closely  Section  234,  and  to 
serve  as  a  useful  reference  point  for  all 
of  the  purposes  of  the  TAA  program. 
The  section  also  is  modified  to  make  it 
clear  that  the  UI  entitlement  referred  to 
is  that  which  immediately  follows  a 
qualifying  separation  from  adversely 
affected  employment,  and  not  UI 
entitlement  in  some  past  period, 
however  recent  or  remote  it  may  have 
been. 

H.  Revision  of§617.19(b)(l)(i)(B)  and 
(b)(2)(ii)(A) 

Clause  (A)  of  §617.19(b}(2Kii) 
explains  that  training  is  not  appropriate 
when  the  firm  from  which  the 
individual  was  separated  plans  to  recall 
the  individual  within  the  "reasonably 
foreseeable  future".  Also, 
§617.19(b)(l)(i)(B)  defines 
"appropriate"  as  including  whether 
there  is  a  reasonable  prospect  which  is 
reasonably  foreseeable  that  the 
individual  will  be  reemployed  by  the 
separating  firm.  These  provisions  are 
consistent  with  §617.22(a){l)(ii)  on 
conditions  for  approval  of  training  when 
there  is  reasonable  prospect  of  suitable 
work  within  the  foreseeable  future.  (See 
item  43  below.) 

While  it  is  reasonable  to  deny  training 
under  §617.22  (a)  to  a  worker  who  is 
scheduled  for  recall,  there  is  an 
identified  need  to  provide  additional 
guidance  in  the  regulations  on  the 
application  of  the  term  "recall  that  will 
occur  in  the  reasonably  foreseeable 
future",  for  purposes  of  administering 
§§617.19(b)(l)(i)(B)  and  (b)(2)(ii)(A). 
These  regulations  are  consistent  with 


ill  e  Administration's  position  to  tighten 
w  livers.  Publication  of  these  regulations 
w  11  improve  efficiency  in  utilizing 
w  livers.  This  moves  the  current  TAA 
pi  ogram  in  to  closer  alignment  with  the 
T:  ansitional  Adjustment  Assistance 
pi  ovisions  of  NAFTA.  Therefore,  this 
section  is  being  amended  by  adding  a 
n«  w  clause  (2)  to  §§  617.19(b)(2)(ii)(A). 
fa  r  use  in  approving  training  and 
gr  mting  waivers.  Clause  (2)  provides 
g\  idance  on  two  types  of  planned 
re  :alls.  The  first  type  is  a  specific  recall 
w  lere  an  individual  or  group  of 
in  dividuals  who  was  separated  from 
er  iployment  is  identified  and  notified 
b]  the  employer  to  return  to  work 
w  thin  a  specified  time  period.  In  this 
si  uation  an  individual  would  not  be 
af  proved  for  training  and  a  waiver  of 
th  3  training  requirement  would  be 
gr  mted  for  purposes  of  receiving  basic 
TIA. 

The  second  type  is  a  general  recall 
w  lere  the  employer  announces  an 
in  ention  to  recall  an  individual  or 
gr  )up  of  individuals,  or  by  other  action 
reisonably  signals  an  intent  to  recall, 
biJt  does  not  specify  a  certain  time 
p«  riod  in  which  the  recall  will  occur.  In 
th  s  situation,  if  the  recall  in  each 
in  lividual  case  is  reasonably  expected 
to  occur  after  the  individual  would 
ex  laust  his  or  her  eligibility  for  regular 
U  associated  with  the  most  recent  total 
se  )aration  that  is  within  the  TAA 
ce  lification  period,  the  individual 
wi  luld  be  treated  as  any  other  individual 
wl  10  was  separated  from  adversely 
af  acted  employment  and  the 
pa  rticipation  in  training  requirement 
w(iuld  beapphed. 

/.   ievision  of  §617.21 

Section  617.21  describes  the  activities 
thi  it  are  included  as  reemployment 
sei  vices  and  allowances.  Paragraph  (e) 
of  his  section  is  revised  to  add  child 
ca  e  as  a  support  service.  This  revision 
is  nade  to  eliminate  any  uncertainty 
thi  t  child  care  is  a  support  service  and 
th(  t  the  costs  for  such  service  may  not 
be  charged  as  a  related  cost  of  training 
an  1  paid  with  TAA  program  funds.  See 
ah  0  the  Department's  response  to  item 
47  below. 

'aragraph  (g)  of  this  section  is  also 
ret  ised  to  reflect  the  1988  Amendment 
to  section  236  of  the  Act  which  added 
rei  ledial  education  as  being  approvable 
as  :lassroom  training.  Training  designed 
to  inhance  the  employability  of 
in<  ividuals  by  upgrading  basic  skills, 
thi  ough  remedial  education  or  English- 
as-second-language  courses,  are 
considered  as  remedial  education 
ap  )rovable  under  §61 7.22(a)  if  all  the 
ap  >roval  criteria  in  that  section  are  met. 
A   raining  program  of  remedial 


education  only  may  now  be  approved 
for  an  individual  if  he  or  she  possesses 
occupational  skills  and  needs  only 
remedial  education  to  obtain 
employment.  Ordinarily,  remedial 
education  is  made  part  of  a  broader 
skills  training  program  as  defined  in 
§61 7.22(f)  (3). 

/.  Revision  of  §61 7.22(a)(5) 

Section  617.22(a)  lists  six  criteria  that 
must  be  met  for  approval  of  training. 
These  are  intended  to  assure  that 
training  will  lead  to  a  specific 
occupational  goal.  Clause  (5)  of 
§  617.22(a)  deals  with  a  worker's 
personal  qualifications  to  undertake  and 
complete  such  training.  The 
Department's  interpretation  of  this 
clause  has  been  changed  to  add 
"financial  resources"  to  those  personal 
qualifications,  and  this  change  is 
included  in  amended  §  617.22(a)(5). 

Change  3  to  GAL  15-90.  dated  )uly   ' 
17,  1991,  (56  FR  46331,  46333), 
announced  a  change  in  the  definition  of 
the  criterion  for  approval  of  training  in 
Section  236(a)(1)  (E)  of  the  Act,  by 
adding  "financial  resources"  to  the 
existing  physical  and  mental 
qualifications  which  must  be  reviewed 
in  making  a  determination  that  a  worker 
is  able  to  undertake  and  complete 
training,  as  set  out  for  criterion  (E)  in 
Section  G.l.  of  Attachment  A  to  GAL 
15-90  and  incorporated  in  this  final 
rule.  This  change  was  made  to  enhance 
the  worker's  ability  to  complete  training 
by  stressing  that  the  duration  of 
approved  training  should  be 
commensurate  with  the  worker's 
financial  resources. 

Training  may  be  approved  for  a 
duration  not  to  exceed  104  weeks  under 
a  single  certification,  as  limited  in 
amended  §617.22(0(2).  However, 
combined  UI  and  TRA  entitlement  is 
available  to  workers  for  a  maximum  of 
78  weeks.  When  the  duration  of  training 
exceeds  the  remaining  weeks  of  UI  and 
TRA  payments,  a  worker's  income 
support  may  end  or  be  substantially 
reduced  before  completing  the  approved 
training  program.  This  situation  often 
results  in  workers  dropping  out  of 
training. 

The  amended  §  617.22(a)(5)  will 
require  State  agency  staff  to  explain  to 
workers  seeking  approval  of  training  in 
which  the  duration  of  training  exceeds 
their  remainmg  weeks  of  UI  and  TRA 
payments,  that  in  the  absence  of  other 
financial  resources  such  training  may 
not  be  appropriate.  When  the  worker's 
financial  resources  are  not 
commensurate  with  a  training  program 
suitable  to  the  worker,  the  training 
requirement  may  be  waived  under 
§617.19(b)(2)(ii)(B). 
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K.  Revision  of  §  617.22(f) 

An  individual  who  satisfies  the  six 
criteria  for  approval  of  training  in 
§  617.22(a)  may  be  enrolled  in  a  training 
program  that  does  not  exceed  104  weeks 
in  length.  (See  §  617.22(f)(2).)  Inquiries 
were  received  on  whether  an  individual 
may  pursue  more  than  one  training 
program  under  a  single  certification  or 
whethw  training  under  a  certification  is 
limited  by  the  104-weeks  time 
provision.  To  eliminate  any  uncertainty 
on  this  matter,  clause  (2)  on  length  of 
training  has  been  revised  to  state  more 
clearly  that  the  maximum  duration  for 
any  approvable  training  program  is  104 
weeks  and  no  individual  shall  be 
entitled  to  more  than  one  training 
program  under  a  single  certification. 

For  purposes  of  part  617.  a  new  clause 
(3)  is  added  to  §  617.22(f),  which 
provides  a  definition  for  a  "training 
program".  Subclause  (i)  of  clause  (3) 
provides  that  a  training  program  may 
consist  of  a  single  course  or  a  group  of 
courses  designed  and  approved  by  the 
State  agency  for  an  individual  to  meet 
a  specific  occupational  goal.  Subclause 
(ii)  of  clause  (3)  authorizes  State 
agencies  to  amend  an  individual's 
approved  training  program,  when  the 
duration  of  training  is  less  than  104 
weeks,  to  add  a  course  or  coiuses 
designed  to  satisfy  imforeseen  needs, 
such  as  the  need  for  remedial  education 
or  specific  occupational  skills.  However, 
the  amended  training  program  may  not 
exceed  the  104- week  time  limitation  in 
clause  (2). 

Clause  (4),  previously  clause  (3).  is 
amended  to  clarify  that  the  hours  in  a 
day  and  the  days  in  a  week  an 
individual  attends  an  approved  training 
program  must  be  full  time 
commensurate  with  the  standards  of  the 
training  facility.  The  purpose  of  this 
amendment  is  to  ensure  that  hours  of 
training  per  week  and  length  of  the 
training  program  are  scheduled  in  a 
manner  fiiat  the  individual  will  develop 
the  skills  needed  to  achieve  a  specific 
occupational  goal  in  a  reasonable  time 
period  and  at  a  reasonable  cost.  Any 
week  in  which  training  is  less  than  full 
time  will  still  count  as  a  full  week  for 
the  purposes  of  the  104-week  limitation. 

L.  Revisioa  of  5  51 7J6 

Section  617.26.  entitled  "Approval  of 
other  training  including  interstate/'  was 
not  among  the  sections  of  regulations 
proposed  to  be  amended  in  the 
proposed  rule  published  on  November 
30, 1988.  However,  rethinking 
occasioned  by  the  1988  Amendments 
led  to  the  conclusion  that  there  is  a  need 
to  clarify,  and  in  some  respects  alter,  the 
.-oles  and  responsibilities  of  liable  States 


and  agent  States  in  the  administraticxi  of 
the  TAA  program.  Among  the  OTCA 
amendments  that  caused  such 
rethinking  were  those  making  training 
an  entitlement  and  an  eligibility 
requirement  for  basic  TRA,  and  the 
provisions  of  amended  section  231(c)  on 
training  waivers.  In  addition,  comments 
received  on  related  sections  of  the 
proposed  regulations  were  considered 
in  reaching  this  conclusion.  The 
redescription  of  liable  State  and  agent 
State  roles  and  responsibilities  was 
announced  in  Change  2  to  GAL  15-90. 
which  was  pubUshed  at  56  FR  46331, 
46332. 

The  present  §  617.26.  written  in  1975. 
provides  that  the  agent  State  shall  be 
responsible  for  the  selection  and 
approval  of  training,  and  will  pay  any 
training  related  costs,  and  that  the  liable 
State  is  responsible  for  determining 
eligibility  for  TRA,  )ob  search  and 
relocation  allowances,  and  may  approve 
and  purchase  training  provided  that 
certain  conditions  are  met.  Although  the 
respective  roles  of  the  liable  and  agent 
States  were  spelled  out,  the  section  was 
silent  on  the  legal  relationships  and  the 
appellate  authority  in  the  case  of 
determinations  made  by  the  agent  State. 
In  addition,  there  were  some 
overlapping  responsibilities  relative  to 
training  approval  and  payment  of 
training  costs.  The  regulations  as 
revised  in  thisdocimient  address  these 
issues  and,  in  general,  deal  more 
compr^ensively  with  the  roles  and 
responsibilities  of  liable  and  agent 
States  in  administering  the  TAA 
program.  Accordingly,  §  617.26  is 
retitled  "Liable  and  agent  State 
responsibilities"  and  the  roles  of  liable 
and  agent  States  are  delineated. 

After  examining  State  practices,  as 
affected  by  the  OTCA  amendments,  the 
Department  has  concluded  that,  as  a 
general  rule,  the  agent  State  should 
continue  to  be  responsible  for  procuring 
and  paying  for  TAA  approved  training 
and  related  costs,  including  subsistence 
and  transportation,  as  appropriate.  In 
addition,  the  agent  State  shall  assist  the 
liable  State  in  mlfilling  its 
responsibiUties  for  maiking 
determinations  of  entitlement  to  all 
TAA  program  benefits.  These  changes 
are  reflected  in  revised  §  617.26. 
'  Another  significant  change  in  §617.26 
is  in  making  the  liable  State  responsible 
for  all  determinations,  redeterminations, 
and  decisions  on  appeals  pertaining  to 
any  worker's  eligibihty  for  or 
entitlement  to  any  TAA  program  benefit 
imder  Part  617.  Tliis  incLdes 
determinations  relating  to  training 
^^tfovat,  dis^provaL  waivers  and 
revocation  of  waiveift  for  training,,  and 
training  related  costs  including 


subsistence  and  transportation.  This 
requirement  will  preclude  due  process 
objections  which  could  be  raised  if 
workers  were  required  to  appeal  some 
issues  under  the  agent  State  law  and 
other  issues  under  the  liable  State  law. 
Responsibility  for  selection  and 
approval  of  training  no  longer  resides  in 
the  agent  State,  as  is  provided  in  the 
present  rule. 

However,  a  liable  State  and  an  agent 
State  may  jointfy  agree  to  modify  mis 
rule  with  respect  to  their  TAA 
administrative  functions,  but  any  such 
change  must  comply  with  the  legal 
requirement  that  all  determinations  will 
be  under  the  authorify  of  the  liable 
State,  and  all  appeals  by  individuals 
will  be  imder  the  law  of  the  liable  State. 
Further,  prior  approval  for  any  such 
modification  must  be  obtained  under 
§  617.54.  (See  also  §§  617.33  and  617.44, 
below.) 

Additionally,  in  those  situations 
where  two  or  more  States  share  a 
common  labor  market  aree  and  woricers 
commute  across  State  hnes  for  wori(, 
those  States  may  wish  to  develop 
cooperative  arrangements,  consistent 
with  revised  §  617.26,  and  approved 
under  §617.54,  to  provide  TAA  ser- 
vices to  adversely  aSacted  workers  in 
the  area. 

The  definition  of  "hsioie  State"  at 
§  617.3(a«)  is  also  revised  to  conform 
with  changes  in  §§617.16, 617,26, 
617.33  and  617.44.  and  a  definition  is 
added  for  "agent  State".  (The  term 
"applicaUe  State."  «^ch  is  defined 
and  used  in  Change  2  to  GAL  15-90.  is 
not  used  in  this  final  rule.  It  was 
decided  that  the  terms  "liable  State" 
and  "agent  State,"  and  the  definition  of 
"appUcable  State  law"  in  §617.16  were 
adequate  to  covar  the  rules  associated 
with  interstate  responsibilities  without 
adding  a  further  definition  of 
"appHcable  State.") 

As  revised  in  this  final  rule.  §  617.26    j 
comprehensively  addresses  the  roles    -^ 
and  responsibiUties  of  liable  States  and 
agent  States  in  interstate  cases,  clarifies 
the  legal  and  appellate  relationships 
among  the  States,  and  assures  due 
process  for  workers  and  conformance 
with  section  239(d)  of  the  Act  With  this 
revision,  and  other  changes  in  the  rules, 
there  is  consistency  among  the 
regulations  in  addressing  State 
responsibilities:  §  617.16  covers 
applicable  State  law;  §617.20  addresses 
State  responsibiUties  for  the  dehvery  of 
reemployment  services,  in  general; 
§  617.33  addresses  findings  requited 
before  final  payment  of  a  job  search 
allowance  is  made  by  the  Uable  State; 
§617.44  addresses  findings  raquiiad 
before  final  payment  of  a  relocation 
allowance  is  made  by  the  liable  State; 
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and  §§  617.50  and  617.51  speak  to 
determinations  of  entitlement,  and 
appeals  and  hearings  under  the 
applicable  State  law,  respectively. 
A  conforming  change  is  made  in 
§  617.50(a)  by  striking  the  clause  ",  or 
the  State  agency  as  provided  in 
§  617.26(d),". 

M.  Revision  of  §617.33 

Section  617.33  prescribes  the  findings 
required  before  final  payment  of  a  job 
search  allowance  is  made  to  an  eligible 
worker  by  the  liable  State.  It  describes 
the  responsibilities  of  liable  and  agent 
States  in  regard  to  those  findings.  This 
section  is  revised  to  delineate  more 
clearly  the  responsibihties  of  liable  and 
agent  States  for  determinations  (and 
appeal  rights)  regarding  job  search 
allowances. 

iV.  Revision  of  §617.44 

Section  617.44  prescribes  the  findings 
required  before  final  payment  of  a 
relocation  allowance  is  made  to  an 
eligible  worker  by  the  liable  State.  It 
describes  the  responsibilities  of  liable 
and  agent  States  in  regard  to  those 
findings.  This  section  is  revised  to 
delineate  more  clearly  the 
responsibilities  of  liable  and  agent 
States  for  determinations  (and  appeal 
rights)  regarding  relocation  allowances. 

O.  Revision  of  §61 7.50(d) 

Section  617.50(d)  contains  the  rules 
on  the  use  of  State  law  and  regulations 
in  making  and  reviewing  determinations 
and  redeterminations  under  part  617. 
Questions  have  arisen  in  at  least  two 
States  whether  the  210-day  time  limit  in 
§  617.15(b)  (and  section  233(b)  of  the 
Act)  may  be  waived  for  good  cause,  or 
whether  State  law  provisions  on  good 
cause  for  late  filing  of  UI  claims  may  be 
applied.  The  Department  has 
consistently  taken  the  position  that  such 
good  cause  provisions  may  not  be 
applied,  in  view  of  the  lack  of  authority 
for  doing  so  in  any  provision  of  the  Act 
or  the  regulations.  Nevertheless,  State 
authorities  in  one  State  have  ruled  a 
number  of  times  that  there  can  be  good 
cause  for  late  fiUng.  And  more  recently, 
ill  a  matter  arising  in  another  State,  the 
Sixth  Circuit  Court  of  Appeals  issued  a 
decision  adverse  to  the  position  of  the 
Department.  Because  the  Department 
believes  that  conclusions  inconsistent 
with  its  longstanding  position  do  not 
cpmport  with  the  Act,  it  has  decided  to 
address  the  issue  in  a  broad  manner  and 
state  as  clearly  as  possible  in  the 
regulations  the  precise  situations  in 
which  State  laws  may  be  applicable  in 
addressing  issues  arising  under  the 
regulations. 


The  Sixth  Circuit's  decision  started 
with  t  le  proposition  that  the  Trade  Act 
of  197  4  was  passed  by  the  Congress 
"during  a  mood  of  congressional 
larges  \e,"  and  that  the  210-day  rule  in 
sectio  1  233(b)  of  the  Act  "was  not 
intent  ed  to  act  as  a  jurisdictional 
prerec  uisite  to  additional  TRA 
benefits."  From  this  premise  it  reasoned 
that  "I  he  purpose  of  the  rule  is  to 
disco)  rage  dilatory"  conduct  by 
applic  ants,  and  that  absent  a  finding  of 
dilato  y  conduct  "the  application  of  the 
210-d(  ly  rule  does  nothing  to  further  the 
Act's  1  emedial  purpose  and  everything 
to  hui  trate  it".  Citing  another  holding  in 
the  Di  Jtrict  of  Columbia  Circuit,  the 
Sixth  ;;ircuit  held  that  the  Department's 
"inter  )retation  makes  sense  only  if 
there '  i^as  a  congressional  policy  in 
favor  I  if  limiting  TRA  benefits."  The 
Sixth  "ircuit  concluded  that:  "That 
court  ound  no  evidence  of  such  a 
pohcy  Nor  do  we."  From  this  line  of 
reason  ing  the  Sixth  Circuit  held  that  the 
State'"  "waiver  for  good  cause  rule  [is 
apphc  able)  in  this  context". 

The  Department  believes  the  Sixth 
Circui  erred  in  relying  upon  the  "mood 
of  con  jressional  largesse"  in  passing  the 
1974  i  ,cX,  without  taking  into  account 
the  cr  tical  redirection  in  the  1981 
amen(  ments  away  from  TRA  and 
towar(  s  greater  emphasis  upon  training 
(inclui  ling  changing  the  233(b)  rule  from 
180  d{  ys  to  210  days),  and  the  direct 
linkag » in  the  1988  Amendments  of 
trainir  g  and  eligibility  for  basic  TRA  (as 
well  ai ;  additional  TRA).  In  this  context, 
there  i  >  a  sound  reason  for  upholding 
the  "ji  risdictional"  nature  of  the  210- 
day  ru  e,  and  less  reason  for  reaching 
out  to  State  law  for  a  good  cause 
except  ion,  as  distinguished  from 
fashio:  ling  an  exception  from  the 
languj  ge  of  Section  233(b).  For  these 
reasor  s,  the  Department  believes  the 
Sixth  I  circuit's  decision  was  incorrect. 
The  D  ipartment  is  therefore  moving  to 
clarify  the  regulations  to  make  its 
interp;  etation  of  the  Act  clearer. 

In  c(  insidering  where  in  the 
regula  ions  the  clarification  of  the 
Deparl  ment's  position  should  be  made, 
the  De  Dartment  took  into  account  the 
fact  th  it  there  are  other  time  limits 
exprea  sed  in  the  regulations,  such  as  in 
§§617  10(b),  617.31(c),  617.41(c),  and 
617.43  (b).  Since  all  such  time  limits 
may  bi  i  vulnerable  to  the  same 
deviat  ons  that  occurred  with  respect  to 
the  21  (-day  time  limit,  it  was  decided 
that  a  general  rule  was  needed  that  is 
appli^ble  to  all  of  part  617.  The 
placement  of  this  general  rule  thus  fell 
logical  ly  in  paragraph  (d)  of  §  617.50. 

Acc(  irdingly,  paragraph  (d)  of  §  617.50 
is  ame  ided  to  add  the  general  rule  that 
no  pro  asion  of  State  law  or  regulations 


as  to  good  cause  for  waiver  of  any  time 
limit  or  for  late  filing  of  any  claim  shall 
apply  in  the  case  of  any  time  limitation 
stated  in  part  617,  unless  such  State  law 
or  regulation  is  made  applicable  by  a 
specific  provision  of  part  617.  This 
change  eliminates  any  uncertainty  about 
the  Department's  position,  and  places  a 
clear  obligation  on  the  States^to  adhere 
to  the  time  limitations  in  all  of  part  617. 

P.  Revision  of  §617.55 

Section  243  of  the  Act,  on  Fraud  and 
Recovery  of  Overpayments,  is 
interpreted  as  being  drawn  in  broad 
terms  so  as  to  impose  liability  for 
repayment  of  all  improper  payments 
under  the  Act,  and  to  impose  penalties 
for  all  false  statements  or 
representations  resulting  in  improper 
payments.  Subsection  (a)  imposes 
repayment  liability  upon  any  "person' 
receiving  an  improper  payment, 
whereas  subsections  (b)  and  (c)  use  the 
term  "individual"  in  the  fraud  and 
recovery  provisions.  In  §617.55,  in 
contrast,  the  term  "individual"  is  used 
throughout  the  liability,  fraud,  and 
waiver  provisions  of  the  regulations. 

Recent  experience  in  the 
administration  of  the  TAA  program  has 
highlighted  the  difference  between 
"person"  and  "individual"  as  such 
terms  are  commonly  understood  in 
other  areas  of.law.  The  term  '"person"  is 
more  comprehensive,  and  may  include 
an  employer  or  other  entity  or 
organization  as  well  as  an  individual, 
whereas  the  term  "individual"  as  used 
throughout  part  617  typically  means  the 
individual  workers  who  are  the 
beneficiaries  of  the  program.  The 
question  that  arose  was  whether 
§  617.55(a)  was  sufficiently  broad  in 
wording  to  impose  repayment  liability 
upon  an  employer  who  had  received 
improper  payments  for  the  on-the-job 
training.  In  examining  this  issue  it 
became  apparent  that  the  same  issue 
existed  with  respect  to  payments  for 
training  of  individuals  that  are  made 
directly  to  training  providers.  Although 
the  payments  in  both  cases  may  be  said 
to  be  made  on  behalf  of  the  individual 
workers,  it  is  evident  that,  in  many 
cases  (particularly  in  the  case  of  on-the- 
job  training),  liability  for  repayment  as 
well  as  responsibility  for  fraud  is  more 
properly  assignable  primarily  to  the 
employer  and  possibly  the  training 
provider. 

To  clarify  the  regulations,  and  to 
reflect  the  broad  interpretation  given  to 
section  243  of  the  Act.  §  617.55  is 
revised  throughout  to  make  it 
specifically  applicable  to  any  person  or 
individual,  and  paragraph  (i)  is  added  to 
define  person  as  any  employer  or  other 
entity  or  organization  as  well  as  thr 
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officers  and  officials  thereof  who  may 
bear  individual  responsibility. 

Q  Revision  of  §61 7.60 

A  new  §617.60,  on  Administrative 
requirements,  was  included  in  the 
proposed  rule  published  on  November 
30. 1988,  for  comment.  Although  no 
comments  were  received,  the  substance 
of  several  of  the  provisions  are  affected 
by  other  administrative  regulations. 
Since  further  work  is  required  to  bring 
the  TAA  administrative  requirements 
into  full  conformity  with  those  other 
regulations,  the  decision  was  made  to 
reserve  §  617.60  for  use  when  the 
revised  TAA  administrative 
requirements  are  completed  and 
published. 

R.  Revision  of  §617.64 

In  the  1986  Amendments  to  the  Trade 
Act,  section  285  was  amended  by. 
among  other  things,  adding  a  subsection 
(b).  to  provide  that  "no  assistance, 
allowance,  or  other  payments  may  be 
provided  under  chapter  2  •  *  *  after 
September  30, 1991."  This  new 
subsection  (b)  superseded  the  ciurent 
provisions  in  §617.64,  which  were 
consistent  with  the  amendments  made 
by  section  2512  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  Section 
1426(a)  of  the  OTCA  extended  the 
termination  of  the  program  to 
September  30, 1993.  While  the  1986  and 
1988  amendments  to  the  TAA  program 
changed  the  termination  dates  to       ' 
September  30, 1991  and  1993, 
respectively,  appropriate  changes  were 
not  made  to  §  617.64  concerning  the 
payment  of  TAA  program  benefits  after 
the  termination  date  in  the  Act. 
Therefore,  §617.64  is  amended  to  bring 
it  into  accord  with  the  amended 
language  in  section  285  of  the  Act. 

A  strict  construction  of  the  law, 
prohibiting  the  actual  payment  of  TAA 
program  benefits  to  individuals  after  the 
termination  date  in  the  Act,  would  have 
a  profound  effect  on  those  persons  who 
completed  approved  TAA  program 
services,  but,  because  of  State 
processing  requirements,  payment  for 
such  services  cannot  be  made  by  the 
State  agency  until  after  the  termination 
date  in  the  Act.  This  strict  construction 
would  unnecessarily  make  the  orderly 
termination  ofthe  program  impossible. 
It  would  deny  payment  of  benefits  to 
individuals  for  the  period  prior  to  the 
termination  date  of  the  program  simply 
because  it  was  administratively 
infeasibleto  make  the  payment  before 
the  termination  date.  Therefore,  in  order 
to  avoid  these  untoward  results 
stemming  from  a  strict  construction,  a 
more  liberal  construction  of  section 
285(b)  is  necessary  to  effectuate  the 


Congressional  intent.  A  "payment," 
within  the  meaning  of  section  285(b), 
will  be  deemed  to  have  been  made 
before  the  termination  date  of  the 
program,  if  a  final  determination  on  the 
amount  payable  to,  or  on  behalf  of,  the 
individual  for  TAA  program  services 
was  made  on  or  before  the  termination 
date  ofthe  program,  for  which  payment 
was  due. 

This  means  that  State  agency 
approved  job  search  and  relocation,  and 
training  related  transportation  and 
subsistence,  must  be  completed  on  or 
before  the  termination  date  in  the  Act 
and  that  the  State  make  a  final 
determination  on  the  amount  of  TAA 
program  funds  payable  to  the  individual 
on  or  before  such  termination  date.  This 
places  the  requirement  on  the  State 
agency  to  inform  all  individuals 
presently  approved  for  such  benefits  of 
the  statutory  time  provision  that  the 
service  must  be  completed  and  a  final 
determination  on  the  amount  payable 
made  on  or  before  the  termination  date 
of  the  program.  It  also  places  a 
requirement  on  individuals  to  complete 
the  approved  services  and  to  submit  all 
claims  for  such  activities  to  the  State 
agency  in  time  to  receive  a  final 
determination  on  the  amoxmt  payable 
on  or  before  the  termination  date. 

Individuals  approved  for  training  who 
began  approved  training  on  or  before  the 
termination  date  in  the  Act  must  have 
a  final  determination  by  the  State 
agency  on  or  before  the  termination  date 
on  the  amount  due  and  payable  for  the 
training  costs  to  cover  previously 
incurred  tuition  and  related  expenses. 
Determinations  on  tuition  shall  be 
limited  to  the  current  training  term, 
quarter,  semester,  or  other  scheduled 
period,  and  be  in  accord  with  normal 
billing  practices  ofthe  training  provider 
and  payment  practices  ofthe  State 
agency.  In  order  to  conform  with  the 
intent  of  the  law,  the  State  agency  may 
make  a  final  determination  on  the 
amount  payable  only  for  the  training 
term,  quarter,  semester  or  other  time 
period  for  which  payment  is  due  and 
payable  on  or  before  the  termination 
date  of  the  program. 

Individuals  entering  training,  and 
those  currently  in  training  programs 
which  extend  bpyond  the  termination 
date  ofthe  program,  should  be  informed 
that  no  payments  will  be  authorized  or 
made  for  any  costs  or  expenses  which 
become  due  and  payable  after  the 
termination  date  ofthe  program,  nor 
will  any  such  costs  or  expenses  be  paid 
prior  to  the  expiration  date  of  the 
program. 

Moreover,  only  the  last  full  TRA 
benefit  week,  for  which  a  final 
determination  has  been  made  according 


to  normal  State  UI  processing 
procedures  on  or  before  the  termination 
date  ofthe  program,  will  be  paid  to  any 
individual. 

When  a  claim  for  TRA  is  submitted  to 
the  State  agency  subsequent  to  the 
termination  date  in  the  Act,  or  for  which 
a  final  determination  on  the  amount 
payable  has  not  been  made  on  or  prior 
to  the  termination  date  of  the  program, 
the  State  agency  is  required  to  issue  a 
"no-payment"  determination  on  the 
claim  because  the  State  may  not  refuse 
to  take  and  process  the  claim  even 
though  it  is  prohibited  by  statute  from 
paying  the  claim.  These  provisions 
apply  also  to  claims  for  job  search 
allowances  under  §  617.33  and  for 
relocation  allowances  under  §617.44. 

Discussion  of  Comments  and  Changes 

In  response  to  the  proposed  rule,  the 
Department  received  written  comments 
from  two  State  Governors,  fourteen  State 
employment  security  agencies,  three 
labor  unions,  and  one  public  interest 
group. 

1.  Eligibility  period  The  Pennsylvania 
Department  of  Labor  and  Industry 
(PDLI)  recommended  that  clause  (i)  of 
§617.3(m){l)  (defining  "eligibility 
period"  for  basic  TRA)  be  amended  by 
removing  the  word  "first"  after  the  word 
"individual"  in  the  seventh  line,  and  by 
removing  all  language  after  the 
parenthetical  clause  "(as  defined  in 
paragraph  (oo)(l)  of  this  section)."  The 
PDLI  stated  that  these  deletions  are 
necessary  for  the  regulation  to  conform 
to  the  eligibility  requirement  of  Section 
233(a)(2)  prior  to  its  amendment  by  the 
OTCA.  The  International  Union,  United 
Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  America  (UAW) 
commented  that  the  proposed  rule 
incorrectly  ties  the  eligibility  period  for 
basic  TRA  to  the  date  on  which  the  first 
qualifying  separation  occurs,  and  the 
reference  to  eligibility  period,  therefore, 
should  be  omitted. 

Department's  response.  The 
Department  believes  that  these 
comments  reflect  an  incorrect  view  of 
the  1981  Amendments  and  the  effect  of 
the  1988  Amendments  in  the  OTCA. 
The  Department  construes  the  1981 
Amendments  as  setting  the  beginning  of 
tlie  eligibility  period  as  the  week 
immediately  following  the  week  in 
which  regular  benefits  are  exhausted 
following  the  worker's  first  qualifying 
separation.  This  is  explicitly  provided 
for  in  section  233(a)(2).  as  amended  in 
1981.  and  is  set  forth  in  the 
Department's  regulations  implementing 
the  1981  Amendments.  The  only  change 
in  this  provision  of  the  law  was  the 
extension  ofthe  eligibility  period  from 
52  weeks  to  104  weeks  in  the  1986 
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Amendments.  No  change  was  made  in 
the  fixed  eligibility  (>eriod  until  the 
1988  Amendments,  which  restored  the 
movable  eligibility  period  based  on  the 
most  recent  qualifying  total  separation. 
Therefore,  in  §617.3(m)(l).  the  fixed 
eligibiUty  period  is  retained  for  first 
qualifying  separations  that  occurred 
before  August  23,  1988.  The  new 
movable  eligibihty  period  is  also 
implemented,  in  accordance  with  the 
1988  Amendments,  for  decisions  made 
on  or  after  August  23,  1988.  for  other 
qualifying  total  separations  which 
occurred  before,  on.  or  after  August  23, 
1988. 

Section  1430(g)  of  the  OTCA  provides 
for  the  retention  of  the  pre-OTCA 
eligibility  period  which  was  established 
by  the  first  qualifying  separation 
occurring  before  August  23. 1988,  even 
if  the  decision  is  made  on  or  after 
August  23. 1988.  Amended  section 
233(a)(2)  may  not  be  apphed  in  a 
decision  made  on  or  after  August  23. 
1988,  in  the  case  of  a  more  recent  total 
separation  occurring  before  August  23, 
1988,  if  the  effect  of  applying  such 
amended  section  would  result  in  an 
earlier  expi.ration  date  of  the  eligibihty 
period  established  on  the  basis  of  an 
earlier  first  qualif}'ing  separation. 

It  is  essential  to  retain  the  definition 
of  eligibility  period  for  the  application 
of  prior  law  with  respect  to  first 
qualifying  separations  which  occurred 
before  August  23. 1988.  while  adding  a 
definition  of  the  new  eligibility  period 
for  qualifying  separations  to  which 
amended  section  233(a)(2)  is  applicable. 
If.  however,  the  adversely  affected 
worker  is  totally  separated  on  or  after 
August  23. 1988,  following  a  first 
quahfying  separation  which  occurred 
prior  to  August  23, 1988,  amended 
section  233Ta)(2)  must  be  applied  even 
though  it  results  in  an  earlier  expiration 
date  of  the  eligibility  period  established 
under  pre-OTCA  law. 

Therefore,  no  substantive  change  is 
made  in  paragraph  (m)(l)(i)  of  §617.3. 
but  as  noted  below  substantive  changes 
are  made  in  paragraphs  (m)  and  (t)  as  a 
result  of  the  new  interpretations  of 
sections  1430  (a)  and  (g)  of  the  OTCA, 
and  to  correct  technical  errors. 

2.  Application  of  new  eligibility 
period.  The  UAW  commented  that  in 
§617.3{m)(l)  the  Department  set  up  two 
standards  for  the  104- week  eligibihty 
period  during  which  TRA  is  payable. 
The  UAW  argues  that  the  proposed  two 
standards  differ  according  to  whether 
the  date  of  separation  occurred  before  or 
after  August  23. 1988.  The  UAW 
commented  that  Congress  explicitly 
provided  in  section  1430(g)  of  the  OTCA 
that  the  revised  definition  of  the  104- 
week  eligibihty  period  in  section 


14:  5(a)  (amending  section  233(a)(2)) 
wai  [  effective  upon  enactment  unless  the 
api  hcation  of  the  amended  eligibility 
per  od  would  reduce  the  period  for 
wh  ch  a  worker  would  have  been 
eli(  ible  for  TRA.  Therefore,  the  two 
stai  idards  should  not  turn  on  the  date  of 
the  worker's  separation,  but  on  whether 
or  I  ot  the  worker's  period  of  eligibility 
is  r  iduced  through  the  application  of 
the  amended  efigibility  period.  The 
UA  iV  commented  further  that  Congress 
int«  nded  the  amendment  to  be  fully 
effe  rtive  upon  enactment,  permitting 
the  amendment  to  increase  the 
elig  bility  period  for  basic  TRA  or 
esta  ihsh  a  TRA  eligibility  period  for 
son  e  workers,  and  noted  that  the 
Cor  ference  agreement  statements  in 
Hoi  se  Conference  Report  100-576  on 
sect  ions  1425  and  1430  of  the  OTCA 
stro  igly  support  this  appHcation  of  the 
amendments.  The  UAW  also 
conimented  that  under  OTCA  sections 
142  Ka)  and  1430(g)  the  most  recent 
tota  separation  which  is  qualifying 
mus  t  be  used  to  determine  the  ehgibility 
peri  Dd,  unless  the  eligibility  period 
woi  Id  be  shortened  through  the 
app  ication  of  the  amendment  to 
WOI  cers  separated  prior  to  enactment. 

T  le  PDLI,  commenting  on  the 
transition  guidelines  in  § 617.67(e)(3), 
not«  d  that  section  1430(g),  in 
spec  ifically  referring  to  total  separations 
prior  to  the  enactment  of  the  OTCA, 
rais(  d  the  unavoidable  implication  that 
ame  ided  section  233(a)(2)  shall  be 
app  ied  to  total  separations  prior  to 
Augist  23, 1988,  if  such  application 
woiid  provide  the  worker  with  a  longer 
or  laker  eligibility  period  than  the 
worler  would  have  had  under  the  pre- 
OTOA  law.  The  Unemployment  Council 
of  Southwestern  Pennsylvania  made  the 
samt  point  in  its  comments. 

Department's  response.  The 
Depi  irtment  agrees  with  the 
com  nenters'  understanding  that  the 
ame  idment  to  the  basic  TRA  eligibility 
peril  id  is  not  to  operate  to  the 
disai  (vantage  of  workers  who.se 
eligi  )ilify  period  would  expire  at  a  later 
date  with  respect  to  a  qualifying 
sepa  ation  which  occurred  before  the 
date  of  enactment  of  the  amendment  to 
secti  an  233(a)(2).  These  comments  were 
also  I  factor  in  the  Department's 
reco  isideration  of  GAL  7-88  and  the 
resu  ting  new  interpretations  of  sections 
1430  a)  and  1430(g)  announced  in  GAL 
15-9  3  (see  discussion  in  item  A.  above). 
If  krorkers  are  to  retain  the  advantage 
of  a  Iter  expiration  date  for  the 
eligi  lility  period  based  on  the  prior  law, 
then  the  prior  law  must  continue  to  be 
appl  ad  to  first  qualifying  separations 
whic  1  occur  before  the  c^te  of 


enactment  of  the  OTCA  (August  23. 
1988). 

Accordingly,  in  general  the  comments 
have  merit,  and  substantial  changes  are 
made  in  the  final  regulations  regarding 
the  definition  of  "eligibility  period"  in 
S  617.3(m)(l)  and  the  definitions  of 
"separations"  in  §617.3(t).  Furthermore, 
the  transition  provisions  at  §  617.67(e) 
also  have  been  revised  to  reflect  the 
Department's  new  interpretations  of 
sections  1430(a)  and  1430(g).  For  further 
clarification,  a  proviso  directly 
implementing  section  1430(g)  of  the 
OTCA  is  added  to  §617.3(m)(l). 

3.  Retroactive  approval.  The  PDLI 
stated  that  §  617.3(m)(2)(iii)  does  not 
clearly  point  out  why  weeks  of  training 
prior  to  approval  cannot  be  paid.  The 
PDU  asked  "What  if  the  trainee,  for 
example,  was  in  JTPA  funded  training 
that  would  be,  after  approval,  either 
paid  for  by  TAA  or  continued  under 
JTPA?" 

Department's  response.  This  comment 
suggests  a  misunderstanding  of  the  TAA 
program  and  the  effects  of  the  1988 
Antendments  and  earher  changes.  Since 
the  addition  of  section  236(a)(3)  (now 
236(a)(4))  in  the  1986  Amendments,  the 
switching  of  training  costs  from  other 
funds  to  TAA  funds  has  to  be  subject  to 
the  controls  set  out  in  that  section.  In 
the  1988  Amendments  those  controls 
were  retained,  and  authority  was  added 
to  mix  TAA  funding  with  funding  from 
other  public  and  private  sources  and  to 
use  funding  solely  from  other  sources 
for  TAA  training.  That  is  why.  in  GAL 
15-90  (and  earlier  in  GAL  7-88)  and  in 
amended  §  617.25,  greater  emphasis  is 
given  to  entering  into  prearrangements 
for  sharing  the  costs  of  training  with 
other  funding  sources.  With  training 
becoming  an  eligibility  requirement  for 
basic  TRA  in  the  1988  Amendments,  the 
same  emphasis  upon  prospective 
treatment  must  now  be  given  to  basic 
TRA  as  has  been  given  to  additional 
TRA  and,  to  a  somewhat  lesser  extent. 
TAA  funds  for  training.  Additional  TRA 
has  not  been  paid  for  retroactive  weeks, 
nor,  under  §  617.22(c),  have  previously 
incurred  training  costs  been  payable 
from  TAA  funds.  This  same  rule  must 
now  be  applied  to  basic  TRA,  as  well  as 
additional  TRA  and  TAA  training  funds, 
and  it  is  this  rule  that  is  reflected  in 
amended  §617.3(m)(2)(iii)  as  well  as  in 
amended  §  617.22(c).  Under  the  1988 
Amendments,  therefore,  TAA  funding 
will  not  follow  automatically  from 
approval  of  training  under  §  617.22(a), 
nor  will  approval  of  training  that 
commenced  before  approval  under 
§  617.22(a)  imply  or  Justify  payment  of 
previously  incurred  training  costs  from 
TAA  funds,  or  payment  of  any  TRA  for 
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any  week  that  ended  before  such 
approval  was  documented. 

For  the  foregoing  reasons,  no 
substantive  change  is  made  in  the  final 
regulations  to  accord  with  PDLI's 
comment.  Changes  are  made  in 
§  617.3(m)(2)(iii),  as  well  as  in 
§  617.22(c),  however,  for  purposes  of 
stating  the  prospective  rule  as  clearly  as 
possible  and  to  furnish  a  regulatory 
response  to  the  PDLI's  multi-faceted 
question. 

4.  Retroactive  payments.  The  Ohio 
Bureau  of  Employment  Services  (OBES) 
commented  that  §  617.3(m)(2)(iii) 
specifies  that  the  eligibility  period, 
during  which  additional  weeks  of  TRA 
are  payable  to  a  worker  in  approved 
training,  if  such  training  is  approved 
after  the  training  commences,  begins 
with  the  first  week  such  training  is 
approved.  Approval  of  such  training 
after  the  training  has  commenced  shall 
not  be  deemed  to  authorize  the  payment 
of  TRA  for  any  week  which  ended 
before  such  approval  was  documented. 
The  OBES  explained  that,  at  the  present 
time,  many  individuals  are  enrolled  in 
training  programs  which  were  riot  TAA 
approvable  prior  to  the  1988 
Amendments  because  the  costs  of 
training  were  paid  with  non- 
appropriated funds.  While  these 
individuals  are  being  made  aware  of  the 
change  in  the  law  that  now  authorizes 
the  use  of  non-appropriated  funds  to 
pay  the  costs  of  training,  there  are 
unavoidable  delays  in  documenting 
sources  of  training  funds  and  approving 
the  training  under  part  617.  These 
delays  result  in  lost  worker  eligibility 
for  weeks  of  additional  TRA.  OBES 
recommends  that  the  final  rule  provide 
for  retroactive  payment  of  the  additional 
weeks  of  TRA  in  such  cases,  at  least  to 
the  date  of  application  for  approval  of 
such  training.  Sections  617.22(c)  and 
617.67(f)  would  also  need  to  be 
modified  for  this  purpose. 

Department's  response.  The  OBES 
presented  the  problem  as  one  that 
existed  at  the  time  the  letter  was 
written;  that  is,  when  the  OBES's 
comments  were  made  in  December 
1988.  Although  the  Department 
understands  that  such  a  problem  may 
have  existed  in  late  August  and  in 
September  1988,  the  operating 
instructions  in  GAL  7-88  were  issued  to 
State  agencies  some  three  months  before 
the  OBES  comments  were  made. 
Accordingly,  the  Department  has 
decided  riot  to  relax  its  long-standing 
rule  against  retroactive  payments 
expressed  in  §  617.22(c).  See  discussion 
under  the  preceding  item.  It  was  not 
expected  that  the  new  authorization  for 
sharing  costs  of  training  would  furnish 
a  viable  solution  to  all  existing  cases. 


One  of  the  safeguards  built  into  the  new 
system  was  to  require  that  sharing  of 
costs  be  under  conditions  arranged 
before  the  training  was  approved  under 
§  617.22  and  undertaken  by  the  worker. 
There  is  no  intent  to  approve  the 
payment  of  additional  TRA  for  weeks  a 
worker  is  not  actually  participating  in 
training  nor  to  approve  retroactive 
payments  that  are  not  allowable  under 
§  617.22  (c).  The  expectation  is  that 
cooperating  agencies  will  enter  into 
shared  cost  prearrangements  for  training 
not  funded  wholly  from  TAA  funds. 

Therefore,  the  Department  has 
decided  to  make  no  change  in  the 
regulations  in  response  to  this  comment, 
but  notes  under  item  3  that  clarifying 
technical  changes  are  being  made  in 
§§617.3(m)(2)(iii)  and  617.22(c). 

5.  Qualifying  separations.  The 
Missouri  Department  of  Labor  and 
Industrial  Relations  (MDLIR) 
commented  on  paragraphs  (t)(l), 
(t)(2){ii)  and  (t)(3)(ii)  of  §  617.3  in  the  , 
proposed  rule,  which  define  "first 
separation",  "qualifying  separation", 
and  "first  qualifying  separation".  Since 
a  worker  must  have  a  total  separation  on 
or  after  August  23, 1988  to  qualify  for 
TRA,  the  MDLIR  asked  why  the 
definition  of  "partial  separation"  should 
not  be  eliminated  if  it  takes  a  total 
separation  to  establish  eligibiUty  for 
TRA? 

Department's  response.  The 
Department  retained  the  definition  of 
"partial  separation"  because  the 
qualifying  requirements  in  section 
231(a)(1)  and  (2)  continue  to  permit 
workers  to  have  a  total  or  partial 
separation  from  employment  to  qualify 
for  TRA  prior  to  August  23, 1988,  and 
for  TAA  services  other  than  TRA 
whether  a  separation  occurs  before  or 
after  August  23. 1988.  The  amended  law 
does  not  require  that  a  worker  have  a 
total  qualifying  separation  on  or  after 
August  23, 1988,  in  order  to  qualify  for 
basic  or  additional  TRA  for  weeks 
beginning  after  August  23, 1988. 
Workers  will  continue  to  be  eligible  for 
basic  and  additional  TRA  after  August 
23. 1988.  based  on  a  partial  or  total 
qualifying  separation  that  occurred 
before  August  23  under  the  prior  law. 
Although  the  amended  law  requires  that 
a  qualifying  separation  must  be  a  total 
separation  to  qualify  initially  for  basic 
TRA  (or  to  move  the  eligibility  period 
based  on  a  prior  qualifying  separation 
under  the  same  certification),  a  partial 
qualifying  separation  will  be  used  for 
purposes  other  than  the  basic  TRA 
eligibility  period.  For  example,  under 
§  617;15(b)  an  application  for  training 
must  be  filed  within  210  days  after  the 
date  of  the  worker's  total  or  partial 
separation  referred  to  in  Section  231(a) 


(1).  (See  item  E.  above,  and  item  25. 
below,  concerning  changes  to 
§  617.15(b)  on  the  application  of  the 
210-day  rule.)  Further,  the  weekly  and 
maximum  amounts  of  TRA  payable  to 
an  individual  are  based  on  the  first  total 
or  partial  separation.  However,  with 
respect  to  qualifying  separations  to 
which  amended  section  233(a)(2) 
applies,  a  worker's  eligibility  period  for 
basic  TRA  is  based  on  total  separations 
only. 

In  considermg  this  comment, 
however,  an  error  was  discovered  in 
paragraph  (t)(3)  of  §  617.3,  which  did 
not  give  proper  effect  to  a  partial 
separation  on  or  after  August  23, 1988. 
Therefore,  in  addition  to  other  changes 
as  discussed  above,  paragraph  (t)(3)  is 
amended  in  this  final  rule  to  accord 
with  the  above  response  to  this 
comment.  For  the  same  reason  a  parallel 
change  is  made  in  §  617.67(e)(4). 

6.  TRA  weekly  and  maximum.  In 
commenting  on  the  application  of 
amended  section  233(a)(2)  to  the  most 
recent  total  qualifying  separation,  in 
determining  the  eligibility  period  of  a 
worker,  the  UAW  argued  that  this 
contrasts  with  the  determination  of 
weekly  and  maximum  amounts  of  TRA, 
which  does  require  the  use  of  "first 
qualifying  separation."  The  proper  use 
of  "first  quahfying  separation"  is 
restricted  to  the  determination  of  the 
weekly  and  maximum  amounts  of  TRA. 

Department's  response.  The 
Department  agrees  that  determinations 
of  TRA  weekly  benefit  amounts  and 
maximum  benefit  amounts,  under 
sections  232(a)  and  233(a)(1),  will 
continue  to  be  based  on  the  first  total  or 
partial  separation,  and  that  this  was  not 
changed  by  the  1988  Amendments. 
What  this  means  is  that  monetary 
determinations  of  TRA  entitlement  may 
have  to  be  based  upon  two  separations 
which  occurred  in  different  years.  For 
example,  for  a  period  of  up  to  three 
years  or  more  after  August  23. 1988  (the 
impact  date  to  termination  date  of  a 
certification  plus  the  time  between 
petition  and  certification  dates  can  be  a 
period  of  up  to  or  in  excess  of  three 
years),  it  is  possible  that  a  worker  will 
have  had  a  first  qualifying  separation 
before  August  23, 1988.  and 
computations  under  sections  232(a)  and 
233(a)(1)  will  be  based  upon  UI 
entitlement  in  the  first  benefit  period 
following  such  first  separation,  whereas 
the  worker's  most  recent  total  qualifying 
separation  will  be  used  to  determine  the 
basic  TRA  eligibihty  period.  This  is 
simply  illustrative,  however,  because  in 
all  cases  decided  on  or  after  August  23. 
1988.  the  ehgibility  period  under 
amended  section  233(a)(2)  will  be  based 
upon  the  most  recent  "total  qualifying 


separation,"  whereas  computations  of 
weekly  and  maximum  TRA  amounts 
under  sections  232(a)  and  233(a)|l)  will 
continue  to  be  based  on  the  first 
separation  with  respect  to  which  the 
worker  is  entitled  to  UI,  whether  such 
separation  occurred  before  or  after 
August  23. 1988.  This  is  an  additional 
reason  why,  for  any  worker  who  is 
determined  to  have  had  a  "total 
qualifying  separation,"  it  will  be 
necessary  to  establish  whether  the 
worker  had  an  earlier  first  separation 
under  the  same  certification. 

The  definition  of  "first  qualifying 
separation"  in  paragraph  U){3)  of  §617.3 
incorrectly  relates  determinations  of 
weekly  and  maximum  TRA  amounts 
only  to  first  qualifying  separations  with 
respect  to  which  the  worker  also 
qualifies  for  TRA.  This  is  corrected  in 
the  final  regulations,  and  other  technical 
corrections  are  made  to  distinguish 
between  "first  separation"  and  the 
meaning  of  "first  qualifying  separation" 
for  its  two  purposes;  that  is,  (a) 
eligibility  period  for  TRA,  and  (b) 
computation  of  weekly  and  maximum 
TRA  amounts. 

7.  Partial  separations.  The  hidiana 
Department  of  Employment  and 
Training  Services  (IDETS)  commented 
that,  based  on  its  understanding  of 
§617.3(t)(3)(ii)  of  the  proposed  rule,  and 
sections  233(a)(1)  and  231(aH3)(A)  of 
the  Act,  there  appears  to  be  a  conflict 
over  whether  a  partial  separation  after 
August  23, 1988.  may  be  used  to 
determine  benefit  amounts. 

Department's  response.  The  IDETS  is 
correct  in  noting  this  error  in  paragraph 
(t)(3)  of  §617.3.  See  the  discussion 
under  the  precedicg  two  items.  The  first 
separation  under  a  single  certification, 
with  respect  to  which  the  worker  is 
entitled  to  Ul,  must  be  used  to 
determine  the  worker's  weekly  and 
maximum  amounts  of  basic  TRA, 
whether  such  first  separation  occurs 
before  or  after  August  23,  1988.  As 
noted  in  the  preceding  two  items. 
§  617.3(t)  is  modified  to  clarify  this  and 
other  points. 

8.  Advice  to  woriters.  The  Vermont 
Department  of  Employment  and 
Training  (VTDET)  commented  on  §  617.4 
concerning  what  constitutes  proper 
advice  and  assistance  to  workers.  The 
VDET  stated  that  the  requirement  to 
inform  each  worker  applying  for 
unemployment  insurance  "of  the 
procedures  and  deadlines  for  applying 
for  such  benefits"  taken  literally 
includes  a  large  number  of  applicants 
who  are  applying  for  short  term  Ul 
benefits  and  who  in  no  way  are  likely 
to  be  ehgible  for  benefits  under  the  TAA 
program.  The  VDET  argues  that  while  it 
is  important  that  the  State  agency  take 
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the  nitiative  to  inform  workers  who 
may  be  eligible  for  the  benefits,  the 
curr  mt  language  is  too  rigid,  and  will 
only  cause  confusion  among  short  term 
unei  nployed.  The  Vermont  agency 
reco  nmended  that  the  requirement  be 
reph  rased  to  require  States  to  develop 
the  I  leans  to  identify  trade  eligible 
wor  ers  who  apply  for  UI  and  then 
pro\  ide  the  necessary  information  to 
thos  >  workers. 

Lk  partment's  response.  The 
Depi  rtment  agrees  that  State  agencies 
shoi  Id  identify  potential  trade  eligible 
worl  ers  as  early  as  possible  in  their 
bene  fit  period.  However,  section  239(f) 
of  th  9  Act  provides,  among  other  things, 
that  ;ach  worker  who  applies  for 
unei  iployment  insurance  shall  be 
advi  ;ed  of  the  benefits  under  the  TAA 
prov  sions  of  the  Trade  Act  and  the 
proc  tdures  «md  deadlines  to  apply  for 
such  benefits.  There  is  no  language 
whic  h  would  support  the  limitation 
sugg  jsted  by  the  VDET.  Often  temporary 
layo  fs  by  a  firm  adversely  affected  by 
imp<  rt  competition  or  other  economic 
conditions  become  permanent.  The 
intent  of  Congress  is  to  ensiire  that  such 
worl  ers  are  made  aware  early  in  their 
unet  iployment  experience  of  the  TAA 
prog  Bm,  how  to  apply  for  benefits,  and 
the  services  available  to  them.  Many 
State  UI  agencies  furnish  an  information 
bulh  tin  or  brochure  to  every  worker 
who  Bles  a  claim  for  UI.  These  bulletins 
or  br  xdiures  should  include  full  and 
corrc  ct  information  on  the  amended 
TAA  program,  and  on  the  benefits  and 
servi  ses  available  to  unemployed 
work  ers.  The  Department  is  encouraging 
all  Si  ate  agencies  to  publish  a  brochure 
for  h  mdout  to  workers  filing  initial 
clain  s  for  UI.  State  agencies  should 
revis )  their  previously  used  brochures 
to  ao  rurately  reflect  all  the  changes 
mad)  I  in  this  final  rule,  and  furnish  a 
copy  to  each  worker  who  files  an  initial 
claim  for  UI  as  required  by  section 
239(1 1  since  August  23. 1988. 

W  iile  no  change  is  made  in  the  final 
regu  Btions  regarding  the  requirement  of 
advij  Ing  all  UI  claimants  of  the  TAA 
progi  am,  §  617.4(e)  is  modified  by 
elim  Dating  the  unnumbered  paragraph 
at  th(  end  of  this  section  and  by  adding 
the  p  revisions  of  that  paragraph  in 
clauj  9  (2). 

9.  Notice  to  workers.  The  Michigan 
Emp  oyment  Security  Commission 
(ME3C)  explained  that 
§  617l4(d)(l)(ii)(A)  states  that  notices  to 
workers  must  include  information  as  to 
the  a|ticli)(s)  produced.  The  MESC 
comi^ented  that  unless  the  article{s) 
produced  i.s  part  of  the  certification 
state^^ent,  e.g.  "all  workers  producing 
shoci  absorbers."  referring  to  it  will 
often  confuse  rather  than  clarify  worker 


coverage.  For  example,  if  the 
certification  covers  "all  workers  of  XYZ 
Company."  to  state  in  the  worker  notice 
that  the  company  "produces  shock 
absorbers,"  will  confuse  workers  of  the 
XYZ  Company  who  may  have  produced 
brakes.  Unless  a  specific  article  is 
identified  in  the  published  certification 
document,  it  should  not  be  required 
information  in  the  notice  to  workers. 

Department's  response.  The 
Department  concurs  with  the  comment 
The  articles  produced  are  to  be  specified 
in  a  notice  to  the  workers  only  when 
there  is  a  specific  reference  m  the 
published  certification  document  to  an 
article  or  articles.  When  ail  workers  in 
the  firm  are  covered  by  the  certification 
it  is  not  necessary  to  identify  the 
article(s)  produced.  The  regulation  is 
modified  at  §  617.4(d)(l){ii)(A)  to  reflect 
this  change,  and  the  same  change  is 
made  in  §  617.4(d)(2)(ii)(A)  regarding 
newspaper  notices. 

10.  Identifying  workers.  The  New 
York  Department  of  Labor  (NYDL) 
commented  that  §  617.4(d)(1)  expands 
the  intent  of  the  Trade  Act  by  specifying 
the  sources  that  the  State  agency  should 
utihze  in  identifying  adversely  affected 
workers.  The  NYDL  stated  that  it  is 
inappropriate  to  specify  such  sources  in 
a  regulation  and  suggested  that  the 
Department  adhere  to  the  language  of 
the  Act.  It  also  suggested  the  following 
substitute  language:  "The  state  agency 
shall  provide  written  notice,  through  the 
mail,  of  benefits  available  under  this 
chapter  to  each  worker  whom  the  State 
agency  has  reason  to  believe  is  covered 
by  a  certification  made  under 
subchapter  A  of  this  chapter.  The  notice 

must  include  the  following  information: 

•  •  •  >• 

Department's  response.  The  proposed 
rule  merely  refers  to  any  other  reliable 
sources  of  information  other  than  the  ' 
workers'  firm.  When  a  firm  closes, 
information  from  the  firm's  records  may 
be  difficult  to  obtain.  In  this  case,  as 
well  as  others,  the  State  agency  should 
obtain  the  best  information  available  to 
it.  This  level  of  specificity  seems 
appropriate  for  the  regulations. 
Similarly,  in  implementing  the 
provision  on  the  scope  of  5ie  notice  to 
be  given,  the  Department  has  concluded 
that  amended  Section  225  requires  that 
all  workers  who  can  be  identified  shall 
receive  such  notice.  Therefore,  no 
change  is  made  in  the  final  regulations 

11.  Newspaper  notices.  The  OBES 
commented  that  §  617.4(d)(2)  requires 
State  agencies  to  publish  a  notice  of 
each  certification  issued  in  its  Slate  in 
a  newspaper  of  general  circulation  in 
the  areas  in  which  the  affected  workers 
reside.  OBES  further  commented  that  it 
is  not  uncommon  that  prior  to  the  State 


agency  being  infoni»ed  of  a  certification 
by  the  Department  of  Labor  all  affected 
workers  have  already  learned  of  the 
certification  and  have  reported  to  the 
State  agency  to  file  for  TAA  benefits. 
Therefore,  OBES  recommended  that  the 
final  rule  provide  for  a  waiver  of  the 
pubhc  notice  requirement  when  it  can 
be  verified  by  the  State  agency  that  all 
the  affected  workers  have  filed  for  TAA 
benefits.  The  OBES  also  recommended 
that  the  funding  source  for  such 
newspaper  notices  be  identified 
formally.  The  CaUfomia  Employment 
Development  Department  (CEDD) 
provided  similar  comments  on 
§  617.4(d)(2).  CEDD  pointed  out  that 
there  is  no  useful  purpose  in  placing  an 
expensive  newspaper  ad  when  all 
afrected  workers  are  notified  by  letter,  or 
when  the  ad  will  very  likely  not  be  seen 
by  any  of  the  former  workers. 
Department's  response.  The 
Department  agrees  that  a  newspaper 
notice  is  not  needed  in  some  situations 
because  all  the  workers  are  identified  tjy 
the  State  agency  and  notified  by  mail. 
This  situation  occurs  &«quently  when 
the  certified  worker  group  is  small. 
Therefore,  the  Department  is  amending 
the  final  rule  at  §  617.4(d)(2)  to 
authorize  State  agencies  to  dispense 
with  the  newspaper  notice  when  it  can 
be  substantiated  and  is  documented  in 
the  agency's  records  that  all  adversely 
affected  workers  covered  by  a 
certification  have  been  identified  and 
have  been  sen<  written  notice  by  mail  as 

required  by  §  617.4(dKlKi). 

12.  Notices  of  waivers.  The  UAW. 
commenting  on  §  617.4(e),  stated  that 
workers  should  be  provided  with  a 
notice  of  their  right  to  seek  a  waiver  of 
the  training  requirement  and  the 
procedure  for  doing  so. 

Department's  response.  The 
Department  believes  that  the  regulations 
as  proposed  establish  the  right  of 
workers  to  waivers  of  the  training 
requirement  in  appropriate  cases,  and 
provide  for  appeal  and  review  of 
determinations  on  such  waivers.  State 
agencies  will  initiate  waivers  where 
training  is  not  feasible  or  appropriate. 
Information  that  waivers  will  be  issued 
to  workers  when  training  is  not 
appropriate  or  feasible  must  be 
furnished  to  the  workers  or  be  included 
in  the  bulletin  or  brochure  furnished  to 
each  worker  under  paragraph  (e)(1)  of 
§  617.4.  The  Department  does  not 
believe  that  more  specificity  is  required 
in  paragraph  (e)(1).  Therefore,  no 
change  is  made  in  the  final  regulations. 

13.  Information  to  workers.The 
CEDD,  commenting  on  §  617.4(e).  stated 
that  there  is  some  confusion  between 
this  section  and  §ei7.67(cM2).  Tlie 
CEDD  commented  that  it  is  not  clear 


whether  TAA  information  must  be 
provided  to  every  individual  who 
applies  for  unemployment  insurance,  as 
stated  in  §  617.67(c)(2).  or  just  to  those 
certified  as  adversely  affected  as 
implied  by  use  of  the  word  "worker"  in 
§  617.4(e).  The  CEDD  recommended,  if 
States  are  to  provide  TAA  information 
to  all  individuals  filing  for  UI,  this 
requirement  should  be  clearly  identified 
in  the  final  rule. 

Department's  response.  The 
Department  does  not  believe  that  the 
regulations  are  ambiguous  on  this  issue. 
The  1988  Amendments  to  section  239(f) 
state  that  every  worker  filing  for  UI  is  to 
be  informed  of  the  TAA  program  and 
the  benefits  available,  even  though  the 
worker  may  not  qualify  for  TAA.  The 
regulations  at  §§  617.4(e)(1)  and 
617.67(c)(2)  clearly  state  that  each 
worker  who  applies  for  UI  shall  be 
advised  of  the  benefits  available  under 
the  TAA  program  and  does  not  confine 
such  advice  to  workers  who  have  been 
identified  as  adversely  affected  by 
imports.  Therefore,  no  change  is  made 
in  the  regulations. 

14.  Advice  to  UI  claimants.  The  OBES 
commented  that  §  617.4(eKl)  requires 
State  agencies  to  advise  each  worker 
who  files  for  unemployment  insurance 
of  TAA  benefits  available  and  the 
deadlines  for  applying  for  such  benefits. 
The  OBES  requested  that  the  final  rule 
replace  the  term  "deadlines"  with  "time 
limits".  The  final  rule  should  also 
establish  the  administrative  funding 
mechanism  for  the  substantial  costs 
associated  with  implementing  this 
requirement.  CEDD  also  commented  on 
a  funding  issue. 

Department's  response.  The 
regulations  at  §617.4(e)(l)  track  the 
language  of  section  239(f)(1)  of  the 
Trade  Act,  which  provides  that  workers 
shall  be  informed  of  the  "deadhnes"  for 
applying  for  TAA  benefits.  Matters  of 
administrative  funding  are  addressed  in 
program  letters  and  other  issuances  of 
the  Department  and  will  be  addressed 
further  in  §617.60  when  it  is  published. 
(See  explanation  on  the  publication  of 
§617.60  in  item  Q.  above.)  No  special 
funding  category  is  contemplated  for 
furnishing  information  and  assistance  to 
applicants  and  potential  applicants. 
Therefore,  no  change  is  made  in  the 

final  regulations.  

15.  All  Ul  claimants.  The  CEDD. 
commenting  on  §  617.10(d),  stated  that 
this  section  contains  a  statement  about 
providing  "workers"  with  TAA 
information  at  the  time  the  UI  claim  is 
filed.  The  CEDD  argues  that,  if  the  rule 
means  every  individual  who  files  a  UI 
claim,  States  will  have  problems 
meeting  this  requirement  because  often 
a  TAA  ceitifintion  has  not  been  issued 


when  the  worker  files  an  initial  UI 
claim. 

Department's  response.  The  1988 
Amendments  require  the  State  agency  to 
inform  every  worker  filing  an  initial  UI 
claim  about  the  TAA  program  and  the 
benefits  available  imder  it.  There  are  no 
exceptions  to  this  rule.  One  of  the 
purposes  of  the  amendment  is  to  ensure 
that  vrorkers  are  informed  of  the 
program  at  that  time  so  they  can  file  a 
petition  for  TAA  if  they  wish,  whether 
or  not  a  f>etition  has  been  filed  or  a 
certification  issued  covering  that  worker 
or  others.  See  §  617.4(e).  The 
Department  believes  this  requirement 
can  be  met  easily  by  furnishing  an 
information  bulletin  or  brochure  on  the 
TAA  program  to  every  worker  who  files 
an  initial  UI  claim.  See  discussion  in 
item  8,  above.  Therefore,  no  change  is 
made  in  the  final  regulations. 

16.  Legal  work  requirement  The  UAW 
commented  that  the  proposed  rules  at 
§617.11(a)(l)(iii)(C)  and  (aK2)(iU)(C)  are 
not  reflected  in  any  provision  of  the 
Trade  Act  of  1974,  as  amended,  nor  in 
the  1988  Amendments.  The  UAW  stated 
that  the  Department  is  trying  to  enforce 
the  Inunigration  Reform  and  Control  Act 
(IRCA)  with  this  provision.  The  UAW 
argued  that  if  Ck)ngress  wished  to  enact 
such  a  provision  it  could  have,  but  it 
did  not  do  so.  IRCA  did  not  implicitly 
amend  other  federal  laws.  The 
Department  should  not  amend  the  TAA 
program  to  enforce  IRCA  in  the  absence 
of  statutory  authority  and  therefore  the 
referenced  subparagraphs  should  be 
deleted  entirely. 

Department's  response.  The  content 
of  §§617.11(aMl)(iii)(C)  and  (a)(2)(iiiMC) 
is  not  changed  by  reason  of  the  1988 
Amendments.  These  sections  of  the 
regulations  merely  restate  a  requirement 
which  has  been  in  the  TAA  regulations 
since  they  were  issued  in  1975  in  a 
different  place  vrithin  the  regulations. 
No  substantive  change  has  been  made  in 
this  regulatory  requirement.  These 
provisions  do  not  implement  the  IRCA. 
Therefore,  no  change  is  made  to  the 
regulations. 

17.  Certification  period.  The  NYDL 
recommended  that  paragraphs  (B)  and 
(C)  of  §  617.11(8)(l)(ii)  and  (a)(2)(ii)  be 
combined  to  read  as  follows:  "(B)  Before 
the  expiration  of  the  two-year  period 
beginning  on  the  date  of  such 
certification,  or,  if  earlier,  before  the 
termination  date,  if  any,  of  such 
certification." 

Department's  response.  The 
Department  agrees  that  this  change 
would  clarify  an  ambiguity  In  the 
statutory  language.  Therefore,  the 
regulations  are  changed  along  the  lines 
suggested  by  the  NYDL. 
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18.  Job  search  program.  The  NYDL 
recommended  that  §617.11(a)(l)(vii)  on 
the  job  search  program  (JSP)  be  deleted 
from  the  regulations  since  retroactive 
TRA  claims  approved  for  weeks  prior  to 
November  21,  1988,  will  no  longer 
require  participation  in  a  JSP.  After 
November  21.  1988,  individuals 
involved  will  not  know  about  the 
requirement.  The  UAW  made  a  similar 
comment  on  the  JSP  requirement. 
However,  the  UAW  commented  further 
that  this  proposed  rule  creates  a 
likelihood  that  workers  will  not  be 
informed  by  State  agencies  of  the 
deletion  of  this  requirement  in  the  1988 
Amendments  since  the  Department  is 
"encouraging"  States  to  continue  the 
program. 

Department's  response.  Various 
provisions  of  the  1988  Amendments 
became  effective  on  different  dates.  The 
proposed  rule  was  structured  to  address 
those  statutory  requirements  that 
applied  prior  to.  and  apply  on  and  after 
November  21. 1988.  The  JSP 
requirement  was  applicable  through 
November  20, 1988.  The  training 
requirement  became  applicable  on 
November  21. 1988.  Therefore,  it  is 
essential  to  delineate  the  statutory 
requirements  for  each  time  period,  and 
set  them  forth  clearly  in  these 
regulations.  Also,  appeal  actions  may  be 
pending  on  workers  who  were  denied 
TRA  eligibility  because  they  failed  to 
begin  participation  in  or  failed  to 
complete  a  JSP.  Some  of  these  cases 
could  eventually  be  resolved  in  the 
courts.  The  retention  of  the  regulations 
on  the  JSP  will  continue  to  provide  the 
basis  for  supporting  determinations 
made  by  State  agencies  during  the 
period  the  JSP  requirement  was 
applicable.  In  the  proposed  rule,  a  new 
paragraph  was  added  to  §617.49, 
specifically  providing  that  JSP  is  not  a 
requirement  for  any  week  which  begins 
after  November  20, 1988.  and  this 
provision  is  included  in  the  final 
regulations.  In  addition,  the  Department 
believes  that  a  JSP  is  a  very  useful 
employability  service  for  adversely 
affected  workers  and  should  be 
encouraged.  Therefore,  no  change  is 
made  in  the  final  regulations. 

19.  Temporary  work.  The  OBES 
commented  that  §  617.ll(a)(3)(iii) 
specifies  that  State  agencies  are  to  take 
into  account  local  labor  market 
characteristics  in  giving  effect  to  the 
terms  seasonal  employment  and  part- 
time,  temporary  work.  The  OBES 
recommended  that  the  final  rule  should 
provide  a  definition  of  temporary  work 
to  ensure  uniformity  among  and 
between  States. 

Department's  response.  As  noted  in 
item  D.  above,  the  Department  decided 
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to  add  t(  I  the  regulations  definitions  of 
the  term  s  "seasonal  employment",  "odd 
jobs",  ai  d  "part-time,  temporary 
employiient".  to  provide  State  agencies 
with  gui  ding  instructions  for 
implem(  nting  section  1426(b)(2)(A)(ii) 
of  the  O'  'CA.  so  that  the  Department, 
rather  th  an  the  States,  defines  the  limits 
ofFeder  il  liability  under  §  617.11(a)(3) 
as  undei  other  aspects  of  the  TAA 
program  The  explanation  for  each  of 
these  de  initions  is  noted  in  item  D.  In 
more  sp«  cific  response  to  the 
"tommen  er.  notice  that  the  definitions 
go  beyor  d  simply  defining  temporary 
work  sef  arate  and  apart  from  "part- 
time,  ten  iporary  employment"  as  used 
in  the  sti  tute.  To  fit  into  this  category, 
as  is  mac  e  clear  in  the  amended 
regulatio  i.  such  work  must  be  both  part- 
time  and  temporary. 

20.  Em  oiled  in  training.  The  Governor 
of  North  Dakota  and  the  Job  Service  of 
North  Dakota,  commenting  on 
§617.11(b)(2)(vii).  point  out  that  the 
definitioi  for  "enrolled  into  training"  is 
when  tha  worker  has  been  accepted  to 
an  approved  training  program  that  will 
begin  within  30  calendar  days.  Both 
recommahded  that  the  definition 
provide  tiiat  a  worker  be  considered  as 
enrolled  In  training  upon  acceptance 
into  an  approved  training  program  and 
schedule!  to  commence  training  on  the 
next  regidarly  scheduled  program 
starting  ^te.  Rural  States  have  a  limited 
number  ojf  training  facilities  offering 
open  entry  and  open  exit  options. 
Virtually  all  training  programs  offered 
by  both  pLblic  and  private  facilities 
have  desi  »nated  enrollment  dates.  The 
30-day  lit  litation  would  cause  States  to 
invoke  the  waiver  provision 
unnecessarily. 

Department's  response.  The 
Departmait  included  the  30-day 
provision  in  the  definition  for  "Enrolled 
in  trainin  >"  to  help  reduce  the  number 
of  waiver  of  the  training  requirement 
that  woul  i  have  to  be  issued  by  State 
administe  ring  agencies  because 
approved  training  would  not  begin 
immediately.  The  Department 
recognizei  that  schedules  for  some 
training  institutions  may  involve 
periods  IctigeT  than  30  days  for  training 
to  begin,  m  such  situations,  a  waiver 
may  and  should  be  granted.  States  must 
search  for  training  programs  for 
individuals  which  will  begin  within  30 
days,  or  as  soon  as  possible  thereafter. 
To  allow  fewer  days  in  the  definition  for 
"Enrolled  fin  training"  would  generate 
more  waivters  of  the  training 
requireme^  and  increase  administrative 
costs.  Thetoepartment  believes  that 
extending  this  period  in  regulations 
would  be  difficult  to  justify.  Under  the 
statute,  thf  objective  of  the  training 


requirement  is  to  get  workers  actively 
engaged  in  training  as  soon  as  possible, 
as  a  condition  of  entitlement  to  TRA. 
The  30-day  requirement  eliminates  the 
need  for  a  waiver  where  the  training 
program  is  to  begin  within  30  days,  but 
does  not  subject  the  worker  to  the  EB 
work  test  while  awaiting  the  start  of 
training.  Accordingly,  no  change  is 
made  in  the  final  regulations. 

21.  Apparent  contradiction  with  EB 
work  test.  The  MDLIR  commented  that 
§617.11(a)(2)(vi)(B)  and  (vii)(B)  and  (C). 
which  refer  to  the  EB  work  test  and  the 
training  requirement,  appear  to  be 
contradictory.  The  regulations  state  that 
the  EB  work  test  and  the  training 
requirement  shall  not  apply  to  an 
individual  with  respect  to  a  claim  for 
TRA  for  weeks  of  unemployment  prior 
to  the  filing  of  an  initial  claim  for  TRA, 
nor  for  any  week  which  begins  before 
the  certification  is  issued  and  the 
individual  is  fully  informed  of  the 
-  requirement.  The  MDLIR  points  out  that 
the  language  of  these  paragraphs 
appears  to  permit  retroactive  payments 
of  TRA. 

Depdhment's  response.  The 
Department  does  not  agree  with  the 
commenter.  The  cited  paragraphs  of  the 
regulations  do  not  authorize  retroactive 
payments  of  TRA.  These  paragraphs 
specifically  provide  that  the 
requirements  for  eligibility  in  clauses 
(vi)  and  (vii)  may  not  be  applied 
retroactively,  to  workers  otherwise 
eligible  for  basic  TRA,  because  workers 
cannot  comply  retroactively  with  those 
requirements.  This  is  a  "due  process" 
issue  only.  Therefore,  no  change  is 
made  in  the  regulations. 

22.  Completed  training.  The 
Unemployed  Council  of  Southwestern 
Pennsylvania  (UCSP).  commenting  on 
§617.11(a)(2)(vii)(D){2).  stated  that  the 
requirement  "the  training  occurred 
subsequent  to  the  individual's  total  or 
partial  separation"  goes  beyond 
Congressional  intent.  The  UCSP  argues 
that  in  amended  Section  231(a)(5)(B) 
Congress  allowed  TRA  payments  to 
workers  who  have"*  •  •  after  the  date 
on  which  the  worker  became  totally 
separated,  or  partially  separated,  from 
adversely  affected  employment, 
completed  a  training  program  approved 
by  the  Secretary.  •  *  ""The  UAW  also 
commented  along  the  same  lines. 

Department's  response.  The 
Department  agrees  with  the  comments, 
and  the  regulations  have  been  changed 
accordingly  to  delete  the  word 
"occurred"  and  insert  in  place  thereof 
"was  completed"  in 
§617.11(a)(2)(vii)(D)(2). 

23.  Enrolled  in  training.  The 
Washington  Employment  Security 
Department  (WESD).  commenting  on 
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§617.11(a)(2)(vii)(D)(l).  recommended 
that  the  definition  for  "enrolled  in 
training"  be  amended  by  adding  after 
"within  30  calendar  days"  the  words 
"or  the  next  available  time  the  training 
could  begin  at  the  training  institution." 
The  WESD  explained  that  in  the  cases 
where  training  is  not  available  within  30 
days  of  approval  that  to  subject  the 
worker  to  the  EB  work  test,  which 
means  a  worker  must  accept  any  work 
the  worker  is  physically  capable  of 
performing,  would  be  to  the  detriment 
of  the  worker  when  training  is  approved 
and  planned  for  in  the  foreseeable 
future. 

Department's  response.  During  the 
period  the  EB  work  test  is  applied  under 
§  617.19(b)(3),  when  the  training 
requirement  is  waived,  the  worker  may 
find  suitable  employment  which  would 
eliminate  the  need  for  additional 
training.  If  the  State  agencv  determines 
the  jc^  is  not  suitable  (as  aefined  in 
§  617.22(a)(l)(ii)),  and  it  is  reasonable 
and  necessary  for  the  worker  to  quit 
work  in  order  to  enter  training,  as 
provided  in  §  617.18(b)(lXiii).  the 
individual  may  enter  training  when  the 
training  program  begins.  Also,  see  the 
Department's  response  in  item  20, 
above.  Therefore,  no  change  is  made  in 
the  final  regulations. 

24.  Certain  waivers.  The  PDU 
commented  that  §  617.11(a)(3)(i)(C) 
appears  to  require  that  a  worker  must 
meet  all  the  requirements  applicable  to 
eligibility  for  basic  TRA  in  the 
preceding  sections,  including  the  wage 
and  employment  qualifying 
requirements,  with  respect  to  the  total 
separation  in  §617.11(aK3)(i)(B).  to 
qualify  for  the  waiver  of  the  tiasic  TRA 
eligibility  period  and  the  210-day  filing 
requirement  under  Section  1425(b)  of 
the  OTCA.  The  PDU  commented  further 
that  the  reference  in  Section  1425(b)  is 
to  total  separations  from  adversely 
affected  employment  within  the 
meaning  of  Section  247  of  the  Act 
Section  247  defines  both  separation  and 
adversely  affected  employment.  The 
definitions  do  not  include  references  to 
wage  and  employment  qualifying 
requirements.  Requiring  workers  to 
meet  these  additional  conditions  with 
respect  to  the  total  separation  noted  in 
section  1425(b)  seems  to  be  beyond  the 
Intent  of  the  law.  Further,  to  the  extent 
previous  Federal  operating  instructions 
(GAL  7-88)  direct  the  wage 
requirements,  including  equivalent 
qualifying  weeks,  be  met  as  provided 
under  the  law  prior  to  the  1986 
Amendments,  the  PDU  believes  those 
instructions  are  incorrect  and  should  be 
revised. 

Department's  response.  The 
Department  does  not  concur  in  these 


comments.  Section  1425(b)  does  not 
remove  the  wage  and  employment 
qualifying  requirements  of  the  Trade 
Act.  T^is  section,  bv  specific  reference 
to  sections  233(a)(2)  and  233(b).  only 
eliminates  the  time  limit  on  tha 
eligibilitv  period  for  receiving  basic 
TRA  and  tne  2 1 0-day  time  limit  for 
filing  for  training  to  qualify  for 
additional  weeks  of  TRA.  No  waiver  of 
any  of  the  other  basic  eligibility 
requirements  is  implied  in  removing 
these  two  time  constraints.  Therefore, 
no  change  is  made  in  the  regulations. 

25.  210-day  period.  The  WESD. 
commenting  on  §ei7.15(bK2),  argues 
that  It  would  be  a  contradiction  for  the 
Department  to  retain  the  present  210- 
day  requirement  for  requesting  training 
in  order  to  qualify  for  additional  weeks 
of  TRA  rather  than  applying  a  movable 
eligibility  period  as  used  for  TRA 
payments.  The  NJDL  and  the  MESC  also 
commented  that  the  210-day  period 
should  b^in  vnth  the  individual's  most 
recent  qualifying  separation. 

Department's  response.  The 
Department  agrees  with  these 
comments,  and  §  617.15(b)  is  revised 
accordingly  in  the  final  rule.  This 
change  has  already  been  implemented 
through  Change  2  to  GAL  7-88  and 
reiterated  in  GAL  15-90.  both  of  which 
were  also  previously  published  as 
notices  in  the  Federal  Keg^er.  This 
change  is  effective  for  decisions  made 
"on  or  after  August  23. 1988,  when  the 
movable  eligibility  period  took  effect 
However,  as  this  change  was  not 
included  in  the  proposed  rule,  a  30-day 
comment  period  is  provided  in  this  final 
rule.  (See  the  explanation  above  in  item 
C.) 

26.  Scheduled  breaks  in  training.  The 
UAW,  commenting  on  §  617.15(d)(1), 
pointed  out  that  amended  section  233(f) 
provides  that  a  worker  shall  be  treated 
as  participating  in  training  during  a 
week  which  tails  in  a  break  of  14  days 
or  less,  if  the  worker  was  participating 
in  training  before  the  break  and  "the 
break  is  provided  under  such  training 
program." 

T^e  UAW  points  out  that  the 
proposed  rule  adds  the  requirement  that 
the  break  be  "provided  in  the  published 
schedule  of  the  training  program." 
While  "publication"  might  ease 
administration,  there  are  some 
individualized  training  programs  which 
do  not  have  published  schedules. 
Therefore,  the  UAW  recommended  that 
"previously  established"  schedule  as  an 
alternative  formulation  which  would 
permit  workers  in  less  academic  settings 
to  continue  to  receive  TRA  as  Congress 
intended,  but  prevent  nonparticipating 
workers  from  arguing  they  ware  merely 
"on  break." 


Department's  response.  The 
Department  does  not  believe  Such  a  - 
narrow  reading  need  be  given  to  the 
word  "published."  but  has  clarified  the 
regulations  by  modifving  § 617.15(d)(1) 
to  add  after  the  "publislMd  schedule" 
the  words  "or  previously  established 
schedule"  and  by  adding  that  the  break 
may  be  indicated  in  the  training 
program  approved  for  the  individual 
The  intent  is  to  ensure  that  "brealLs"  in 
training  during  which  TRA  payments 
may  continue  are  not  limited  to 
regularly  scheduled  breaiu  established 
by  the  training  provider  before  the 
program  begins  but  also  include  all 
other  periods  of  time  elapsing  between 
courses  or  phases  of  the  approved 
training  program.  Therefore,  the  changes 
made  in  this  final  rule  with  respect  to 
this  matter  go  beyond  the  comments 
received,  and,  as  explained  in  item  F. 
above,  a  new  clause  (2)  is  added  to 
§  617.15(d)  to  define  a  scheduled  break 
in  training  as  including  scheduled 
breaks  within  or  between  courses, 
terms,  quarters,  semesters,  and 
academic  years,  whether  or  not  such 
breaks  are  scheduled  by  the  training 
provider. 

27.  Before  and  after  break.  The  PDU 
commented  that  §  617.l5(d)(lKi) 
requires,  in  addition  to  other 
requirements,  that  the  worker  be 
participating  in  training  immediately 
prior  to  the  break  and  resume 
participation  immediately  after  the 
Break  ends.  The  PDU  recommends  that 
this  provision  might  be  stated  better  by 
changing  the  final  regulation  to 
participating  in  training  for  the  week 
claimed  prior  to  the  begiiming  of  the 
break  and  resuming  participation  for  the 
week  claimed  at  the  end  of  the  break. 

Department's  response.  The 
Department  believes  the  commenter's 
suggestion  woxild  introduce  some 
ambiguity  in  the  wording  of  the 
regulations.  However.  §  617.15(d)(1)  is 
revised  to  reflect  the  change  announced 
in  GAL  15-90,  and  set  forth  in  Section 
E.3.,  Payments  of  TRA  During  Breaks  in 
Training,  in  Attachment  A  to  GAL  15- 
90.  Section  233(f)  provides  fcffthe 
payment  of  basic  and  additional  TRA 
"during  any  week  which  is  i>art  of  a 
break  in  training"  provided  certain 
conditions  are  met  The  conditions  are 
spelled  out  in  §  617.15(d)(1).  clauses  (i) 
through  (iii).  In  addition,  as  a  condition 
of  TRA  ehgibility  during  the  break. 
§  617.15(d)(1)  is  amended  to  restate  the 
requirement  that  the  worker  shall  be 
required  to  participate  in  training  after 
the  break  ends.  This  will  assure  that  the 
purpose  of  Section  233(f)  is  carried  out 
Section  617.15(d)(1)  accordingly  is 
modified  by  removing  the  "resume 
participation"  condition  from  clause  ii) 
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and  restating  it  in  clause  (iii),  with 
emphasis  upon  "immediate" 
resumption  of  participation. 

28.  Break  delay.  The  ODHR. 
commenting  on  S617.15(dKlj(i). 
explains  that  by  including  the  phrase 
"and  resumes  participation"  as  a 
condition  for  payment  means  that  no 
payment  for  the  break  can  be  paid  until 
the  break  is  over  and  this  is  verified. 
The  ODHR  states  that  this  contradicts 
the  intent  of  the  rule  that  "An 
individual  wrill  continue  to  receive  basic 
and  additional  weeks  of  TRA  during 
scheduled  breaks  in  training"  and 
would  create  problems  if  the  break  fell 
within  the  individual's  scheduled 
reporting  period.  The  NYDL  provided 
similar  comments  on  §617.l5{d)(l)(i). 

Department's  response.  The 
Department  agrees  that  it  is  not  the 
intent  of  this  regulation  to  delay  TRA 
payments  during  scheduled  breaks  in 
training  that  do  not  exceed  14  days. 
HoM^ever.  if  a  worker  fails  to  resume 
participation  in  the  training 
immediately  after  the  break  ends,  any 
payments  made  during  the  scheduled 
break  shall  be  established  as 
overpayments,  subject  to  repayment 
under  the  provisions  of  §  617.55. 
Therefore,  no  change  in  the  regulations 
IS  necessary  to  reflect  this  intent 
29.  Inconsistency.  The  MESC. 
commenUng  on  §617.15(dK2}.  stated 
that  no  basic  TRA  may  be  paid  if  the 
individual  is  on  a  scheduled  training 
break  of  15  days  or  more.  The  MESC 
stated  that  denial  of  TRA  to  a  claimant 
during  a  break  which  exceeds  14  days, 
but  less  than  30  days,  is  inconsistent 
with  the  definition  of  "enrolled  in 
training"  in  S617.11(a){2)(vii)(D)(;). 
which  allows  payment  of  TRA  to  a 
claimant  who  will  enter  training  within 
30  days.  A  claimant  during  a  break  in 
training  of  less  than  30  days  should  be 
considered  enrolled  in  training  and 
eligible  for  basic  TRA. 

Department's  response.  The  purpose 
of  these  two  provisions  is  not  similar, 
nor  is  there  a  basis  in  the  statute  for 
altering  the  specific  14-day  provision  of 
section  233(f).  The  14-day  break  in 
training  provision  is  a  statutory 
requirement  and  not  subject  to  change 
in  regulations.  On  the  30-day  provision, 
see  the  discussion  in  item  20  above. 
Therefore,  no  change  is  made  in  the 
final  regulations. 

30.  Holidays  during  breaks.  The  West 
Virginia  Department  of  Employment 
Security  (WVDES)  commented  that,  in 
counting  days  of  breaks  under 
§  617.15(d)(3),  Saturdays  and  Sundays 
are  not  counted  but  holidays  are 
counted.  The  WVDES  recommends  that 
for  purposes  of  counting  the  days  in  a 
break,  holidays  not  be  counted  along 


ith  Saiu 
ESC,  ir-i 


with  Saturdays  and  Sundays.  The 
MESC,  1 JYDL  and  the  Oregon 
Departn  ent  of  Human  Resources 
(ODHR)  provided  similar  comments. 

Department's  response.  The 
Department  agrees  that  recognized  legal 
holiday^  should  not  be  counted,  and  has 
already  Acknowledged  this  change  in 
section  1  :.3.  of  Attachment  A  to  GAL  15- 
90  (also  lee  page  3  of  the  GAL). 
Ordinari  y.  breaks  in  training  are 
oriented  to  National  and  State  holidays, 
and  to  pi  nods  within  terms  or 
semestei^  of  the  training  institution.  The 
one  long  holiday  oriented  break  each 
year  is  the  holiday  beginning  around  the 
second  of  third  week  in  December  and 
ending  after  New  Year's  Day.  Since 
these  holdays  are  the  reason  for  the 
break,  tht  Department  agrees  that  such 
holidays  should  not  be  included  in 
counting  the  number  of  days  of  the 
break.  Ti  e  critical  point  is  whether  a 
particula  day  would  ordinarily  be  a 
scheduled  training  day  in  the  particular 
training  program.  Therefore,  official 
State  andJNational  hoHdays  are  added  to 
the  days  iot  counted  in  counting  the 
days  of  a  |)reak.  if  training  in  the 
program  concerned  would  not  normally 
be  scheduled  on  such  days.  (See  the 
explanati4)n  in  item  F.  above.) 
31.  EB  fork  test.  The  MESC. 
commenting  on  §  617.17(b)(2).  stated 
that  this  Action  indicates  that  on  or 
after  November  21. 1988.  claimants  in 
training  w  hich  is  State  approved  (but 
not  TAA  J  pproved)  must  satisiy  the  EB 
work  test.  The  MESC  further  states  that 
before  November  21, 1988,  the  EB  work 
test  was  net  applied  to  claimants  in 
State  approved  training.  The  MESC 
^gues  that  there  should  be  no  change  in 
the  exception  to  the  EB  work  test  on  or 
after  Novehber  21. 1988.  Section 
231(a)(4)  df  the  Trade  Act.  unchanged 
by  the  198B  Amendments,  requires  that 
to  be  eligible  for  TRA.  a  worker  would 
not  be  disdualified  for  EB  due  to  the 
work  test.  An  EB  claimant  in  State 
approved  ft-aining  would  not  be 
disqualified. 

Departirtent's  response.  The 
commented  incorrectly  reads  section 
231(a)(4)  ahd  the  effect  of  the 
substantive  amendment  to  section 
231(a)(5).  Vhich  was  effective  on 
November  fel.  1988.  Prior  to  November 
21. 1988.  fj  r  the  purposes  of  basic  TRA. 
participatic  n  in  training  approved  under 
the  State  la^  or  under  §  617.22(a)  was 
sufficient  ttmake  the  able  and  available 
requiremerit.  including  the  EB  work  test, 
inapphcabfe.  The  amendment  to  section 
231(a)(5)  makes  training  approved 
under  section  236  an  eligibility 
requirement  for  basic  TRA.  effective  on 
November  Jl.  1988.  After  November  20. 
aimants  for  basic  TRA  may 


therefore,  c 


not  satisfy  the  requirement  of  section 
231(a)(5).  or  avoid  the  EB  work  test,  by 
participating  in  training  which  is  not 
approved  under  section  236.  The 
Department's  position  was  clearly  set 
forth  in  section  4.C.  of  GAL  7-88.  and 
was  reiterated  without  change  in  section 
C.  of  Attachment  A  to  GAL  15-90;  it 
also  is  correctly  stated  in  §§  617.11(a) 
(2).  (3).  and  (4)  and  617.17(b)  of  the 
proposed  rule  and  is  retained  in  this 
final  rule. 

To  give  full  effect  to  the  1988 
Amendments,  moreover,  the  EB  work 
test  must  apply  even  after  the  TRA 
claimant  has  satisfied  the  requirement 
of  Section  231(a)(5)  by  completing  a 
training  program  approved  under 
amended  §  617.22(a).  (see  Section  C.  of 
Attachment  A  to  GAL  15-90).  Having 
completed  such  training,  the  individual 
should  be  job  ready,  and  should  be 
actively  seeking  work  so  as  to  return  to 
employment  as  soon  as  possible.  It  is 
particularly  appropriate  in  these 
circumstances,  therefore,  that  the  EB 
work  test  of  section  231(a)(4)  should 
apply  in  regard  to  any  ftirther  claims  for 
basic  TRA.  It  would  not  accord  with 
these  purposes  to  permit  the  claimant  to 
avoid  the  EB  work  test  by  engaging  in 
any  other  training  that  is  not  approved 
under  amended  §  617.22(a).  The 
Department  has  concluded,  and  the 
final  regulations  provide,  therefore,  that 
the  EB  work  test  must  be  met  by  every 
claimant  for  basic  TRA,  unless  the 
claimant  actually  is  enrolled  in  or 
participating  in  TAA  approved  training 
as  specified  in  the  Trade  Act  and  in 
these  final  regulations.  This  requirement 
applies  as  well  to  claimants  who  have 
completed  TAA  approved  training,  with 
respect  to  any  claim  for  basic  TRA  for 
any  week  beginning  after  completing  the 
training  program.  For  the  foregoing 
reasons,  no  change  is  made  in  the  final 
regulations. 

(Note:  section  202(b)  of  the  Unemployment 
Compensation  Amendments  of  1992  added 
paragraph  (7)  to  section  202(a)  of  the  Federal- 
State  Extended  Unemplo>'ment 
Compensation  Act  of  1970,  which  suspends 
the  eligibility  and  requalification 
requirements  of  paragraphs  (3)  and  (4)  of 
section  202(a)  for  the  weeks  beginning  after 
March  6. 1993.  until  January  1. 1995.  GAL 
No.  7-93.  58  F.R.  21477.  makes  this  change 
applicable  to  the  TAA  Program  and  should 
be  used  for  guidance  with  respect  to  this 
issue.  This  change  is  not  incorporated  into 
the  final  regulations  because  if  is  a  temporary 
suspension.) 

32.  Justifiable  cause.  The  American 
Federation  of  Labor  and  Congress  of 
Industrial  Organizations  (AFL-CIO), 
commented  on  §  617.18(b)(2)(i). 
regarding  an  individual  who"*  •  • 
fails  to  make  satisfactory  progress  in 
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training,"  and  on  §617.18(b)(2)(ii)(C). 
Justifiable  cause,  including  reasons 
related  to  the  individual's  capability  to 
participate  in  or  complete  approved 
training.  The  AFL-QO  recommends 
that,  since  educational  limitations  are  a 
common  reason  for  failure  to  profit  from 
job  training,  such  individuals  should  be 
promptly  evaluated  as  to  the  need  for 
remedial  education,  as  authorized  under 
the  1988  Amendments. 

Department's  response.  The 
Department  agrees  that  training  must  be 
suitable  for  the  worker.  The  fifth 
criterion  in  section  236(a)(1)  requires  a 
supported  determination  that  a  worker 
is  qualified  to  undertake  and  complete 
the  training  being  approved.  See  section 
G.l.  of  Attachment  A  to  GAL  15-90  and 
section  4.G.I.  of  GAL  7-88.  and 
§  617.22(a)(5).  This  provision 
emphasizes  the  worker's  personal 
qualifications;  that  is,  that  the  worker's 
own  physical  and  mental  capabilities 
and  background  and  experience  are 
appropriate  to  the  training.  It  states 
further  that  the  worker  must  be 
evaluated  before  approving  training  as 
being  qualified  to  undertake  the  specific 
training  program  being  considered  and 
to  complete  that  training  program 
successfully.  If  the  worker  needs 
remedial  education,  this  should  be 
identified  and  included  as  a  part  of  the 
approved  training  program.  If,  during 
the  training  program,  the  need  for 
remedial  education  becomes  apparent, 
appropriate  arrangements  should  be 
made  to  accommodate  those  needs  as 
part  of  the  same  training  program. 
Therefore,  while  the  Department  agrees 
with  the  comment,  no  cnange  is  needed 
in  the  regulations  to  accomplish  this 
intent.  However,  the  worker's  personal 
qualifications  in  §  617.22(a)(5)  are 
^       amended  by  adding  financial  resources 
to  the  existing  quahfications  to 
undertake  and  complete  the  training 
being  approved.  Item  J.,  above,  explains 
the  change  and  the  Department's 
reasons  for  the  change. 

33.  Satisfactory  progress  in  training. 
The  PDU  commented  that  several 
paragraphs  in  the  proposed  rule  refer  to 
"making  satisfactory  progress"  in 
training.  This  language  was  amended  in 
section  233(a)  of  the  Trade  Act  effec- 
tive on  November  21, 1988,  to 
"participating"  in  training,  and  section 
236(c)  was  repealed.  The  PDLI 
recommends  that  imless  these  sections 
refer  to  the  law  prior  to  November  21, 
1988,  this  language  only  serves  to 
confuse  and  shotud  be  revised  or 
deleted.  The  UCSP  and  UAW  made 
similar  comments  on  the  requirement  in 
the  proposed  rule  that  the  worker  must 
have  "successfully"  completed  an 
approved  training  program  to  meet  the 


training  completion  requirement  of 
amended  Section  231(a)(5). 

Department's  response.  The 
Department  has  reconsidered  these 
matters  and  agrees  that  the  comments 
on  "satisfactory  progress"  have  merit. 
References  to  "satisfactory  progress" 
have  therefore  been  removed  from 
§§  617.11(a)(3)(i)(D),  617.15(b)(3). 
617.18(b)(l)(ii)  and  (iii),  and 
617.18(b)(2)(i).  The  references  to 
"successfully"  completed  and 
"satisfactory"  completion  of  training  are 
also  removed  from  §§617.11(a)(2)(vii) 
(A)(2)  and  P)(2).  However,  the 
conditions  for  "completed  training"  in 
§617.11(a)(2)(vii)(D)(2)  are  retained.  To 
meet  the  requirements  of  section 
231(a)(5)  of  the  Act,  it  is  reasonable  to 
expect  an  individual  who  completed  a 
training  program  to  have  satisfied  the 
standards  or  conditions  for  the  training 
program  and,  therefore,  to  have 
"successfully"  completed  such  training 
in  order  to  be  job  ready.  Further,  in 
connection  with  making  this  correction 
in  §617.11(a)(3)(i)(D),  the  language  is 
modified  to  make  it  clearer  that  an 
individual  must  actually  be  enrolled  in 
or  participating  in  approved  training  in 
each  week  that  TRA  is  claimed,  and 
that,  while  the  break  in  training 
provisions  of  §  617.15(d)  apply,  the 
waiver  of  participation  provisions  of 
§  617.19  shall  not  be  applicable  under 
paragraph  (a)(3). 

34.  Waiver  appeals.  The  PDLI 
commented  that  §  617.19(a)(2)  provides 
the  minimum  information  that  shall  be 
contained  on  the  waiver  of  training 
participation.  (§  617.19(c)(3)  provides 
for  equivalent  information  on  the  waiver 
revocation  form.)  These  minimum 
information  items  do  not  include  an 
appeal  date,  or  instructions  for  appeal. 
However,  §  617.19(c)(4)  appears  to  state 
that  waivers  and  waiver  revocations 
shall  be  appealable.  The  PDLI  suggests 
that  the  issuance  of  waivers  and  waiver 
revocations  should  not  be  appealable 
determinations;  rather,  these  documents 
are  prerequisites  to  determinations  of 
entitlement  to  TRA  pavments,  and  these 
latter  determinations  should  be 
appealable.  The  PDLI  recommends 
further  evaluation  of  this  reculation. 

Department's  response.  The  1975 
regulations  required  that  all 
determinations  relating  to  TAA  program 
benefits  shall  be  subject  to  appeal  and 
review,  as  specifically  required  by 
section  239(d)  of  the  Trade  Act  of  1974. 
That  requirement  continues  in  efliect 
and  is  correctly  implemented  in  the 
regulations  in  providing  that  §§  617.50 
and  617.51  shall  apply  to  all 
determinations  regarding  waivers,  as 
well  as  any  determination  pertaining  to 
any  other  TAA  program  benefit.  Waivers 


have  a  direct  relationship  to  basic  TRA 
entitlement.  The  Department  does  not 
believe  it  would  be  appropriate  to 
provide  that  an  individual  should  be 
denied  the  right  to  appeal  a 
determination  issued  by  the  State 
agency  that  training  is  not  feasible  or 
appropriate,  or  that  written  notice  of 
such  determinations  (granting,  denying, 
or  revoking  a  waiver]  should  not 
include  notice  of  appeal  rights. 

Consideration  of  the  comments, 
however,  reveals  that  there  appears  to 
be  some  lingering  uncertainty  about  the 
scope  of  the  waiver  provision  and  the 
appeal  rights  of  individual  workers,  and 
the  reexamination  of  the  language 
proposed  for  §617.19  underscores  the 
need  for  some  clarification  of  the 
regulatory  language  so  as  to  express  the 
scope  of  the  waiver  provision  more 
accurately  and  to  declare  unmistakably 
the  appeal  and  review  rights  of 
individuals  in  regard  to  all 
determinations  relating  to  waivers. 

Paragraph  (a)(1)  of  §617.19  thus  is 
revised  to  state  more  accurately  the 
scope  of  the  waiver  provisiont  and  to 
state  explicitly  that  a  waiver  pertains 
solely  to  basic  TRA  and  may  never  be 
made  applicable  to  additional  TRA. 
Paragraph  (a)(2)  is  revised  so  as  to  be 
more  explicit  about  the  application  of 
the  waiver  provision,  and  to  provide 
that  waiver  determinations  shall  include 
all  of  the  information  required  by 
§  617.50(e),  which  thereby  requires 
inclusion  of  notice  of  appeal  rights  in 
any  such  determination.  This  is  in 
addition  to  other  information  specified 
in  paragraph  (a)(2)  that  is  required  to  be 
furnished  in  the  determination. 

Other  im(>ortant  changes  in  paragraph 
(a)  of  §617.19  are  the  addition  of 
clauses  (3)  and  (4)  Clause  (3)  is  added 
to  make  certain  that  denial  of  a  waiver 
also  is  a  determination  to  which  all  of 
the  requirements  for  determinations 
apply.  Clause  (4)  is  a  restatement  of  the 
provision  proposed  in  paragraph  (c)(4). 
and  is  moved  in  paragraph  (a)  and 
revised  to  make  more  explicit  the 
application  of  §§617.50  and  617.51  to 
all  determinations  under  paragraph  (a) 
and  to  provide  expressly  that  this  means 
and  includes  notice  of  appeal  rights. 

Conforming  changes  are  made  in 
other  paragraphs  of  §  617.19.  most 
significantly  including  a  combining  of 
the  provisions  of  clauses  (3)  and  (4)  of 
paragraph  (c)  into  a  revised  clause  (3), 
and  deleting  the  proposed  clause  (4). 
This  revision  makes  clear  that  waiver 
revocations  are  determinations  to  which 
§§  617.50  and  617.51  apply,  and  that 
such  determinations  shall  include  all  of 
the  information  required  for 
determinations  under  paragraph  (a), 
including  notice  of  appeal  rights. 
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35.  Waiverrevocation.TheNYDL 
commanted  xm  §  617.l9fa)(2)(iv),  which 
mandates  inclusion  of  the  statement  that 
the  "waiver  will  be  revoked  at  any  time 
suitable  training  becomes  available." 
This  statement  would  be  appropriate 
only  for  waivers  issued  because  suitable 
training  is  not  currently  available; 
however,  there  are  numerous  situations 
in  which  training  may  become  available 
and  yet  a  revocation  of  waiver  would 
not  be  appropriate.  Accordingly,  the 
NYDL  recommended  the  following 
statement  as  more  appropriate:  "This 
waiver  is  subject  to  review  at  30  day 
intervals."  This  would  afford  the  states 
the  needed  latitude  to  assess  the 
continuing  validity  of  a  waiver  should 
training  become  available  but  remain 
inappropriate. 

Department's  response.  The 
Department  agrees  that  the  qualifying 
wording  is  too  narrowly  focused,  but 
does  not  agree  on  affording  States  the 
broad  latitude  suggested  by  the  NYDL. 
Accordingly,  §617.l9(a){2)(iv)  is  revised 
by  deleting  the  term  "suitable  training" 
and  inserting  in  place  thereof 
"appropriate  and  feasible  training"  as 
provided  in  amended  section  231(c)(2) 
of  the  Act. 

36.  Waiver  reasons.  The  UAW 
commented  that  §617.19(b)(2)(i)  as 
drafted  should  be  of  substantial 
assistance  to  State  agencies  in 
administering  this  provision.  The  UAW 
suggested  that,  for  clarity,  the 
Department  repeat  the  criteria  that  "the 
worker  is  so  situated  as  to  be  able  to 
take  full  adx'Bntage  of  the  training"  at 
this  point  in  the  rule. 

Department's  response.  The 
Department  believes  that  §  617.19(b)(2) 
adequately  covers  the  reasons  for 
issuing  a  waiver  when  training  is  not 
feasible  or  appropriate.  The  UAWs 
point  is  covered  under  the  criteria  for 
approval  oftraming.  Therefore,  no 
change  is  made  in  the  regulations. 

37.  Training  limitation.  The  Nebraska 
Department  of  Labor  (NDL)  commented 
that  §  617.i9(b)(2)(ii)(B)  indicates  that  a 
course  of  training  is  not  appropriate  if 
the  duration  of  training  exceeds  the 
individual's  maximum  entitlement  to 
TRA  payments.  This  would  seem  to 
limit  appropriate  training  lo  a  duration 
of  52  weeks  when  initial  UI  eligibility 
is  26  weeks.  If  this  is  the  actual  effect, 

it  ignores  the  fact  that  an  individual 
may  enter  training  during  the  initial  UI 
benefit  period.  When  the  individual 
enters  training  during  the  UI  eligibiUty 
period,  a  training  program  of  up  to  78 
weeks  might  be  completed  before 
e)diausting  TRA  benefits.  It  seems 
further  to  preclude  the  possibility  far -an 
individual  who  entere training  during 
the  first  13  weeks  of  UI  to  be  eligible  for 
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needs  based  payments  under  EDWAA 
during  the  portion  of  a  training  period 
which  m^t  extend  beyond  the  end  of 
TRA  eligi  jillty.  If  this  section  in  fact  has 
these  effe  te,  they  may  be  unintended, 
and  shoul  d  perhaps  be  reconsidered. 

Departi  lertt's  response.  The  TAA 
provision  i  of  the  Trade  Act  authorize 
the  State  1  o  approve  training  for  a 
worker  fo;  up  to  104  weeks,  however, 
the  maxin  lum  combined  duration  of  UI 
and  TRA  >ayments  generally  is  78 
weeks.  If  i  training  program  longer  than 
the  worker's  remaining  eligibility  ftjr  UI 
and  TRA  »ayments  is  being  considered, 
the  State  t  dministering  agency  should 
ensure  tha  t  the  individual  has  the 
financial  1 9sources  to  complete  the 
training  pi  ogram  after  TRA  payments 
expire.  If  ^ch  an  assurance  cannot  be 
made,  a  training  program  of  shorter 
duration  should  be  considered  for 
approval,  ^he  Department  therefore 
agrees  thai  the  regulation  is  too  strictly 
worded,  aid  §617.19{b)(2){ii)(B)  is 
clarified  in  these  final  regulations.  (See 
discussion!  in  item  J.  above,  on  Revision 
of  §  617.23(a)(5).) 

38.  Reas  onsfor  waiver.  The  VDET, 
commenti]  ig  on  §  617.19(b)(2)(ii)(C), 
concemrn]  reasons  for  issuing  a  waiver, 
asked  why  after  26  weeks  of  UI,  a 
person  wit  i  skills  for  suitable 
employme  it  has  not  become 
reemploye  i  ah-eady.  Simply  allowing  a 
waiver  to  be  granted  at  this  point  in  a 
person's  unemployment  seems  to  be  at 
odds  with  the  intent  of  all  of  the 
recently  enacted  Federal  retraining 
legislation,  and  may  actually  exacerbate 
a  situation  where  the  worker  has  not 
been  receii  ing  the  proper  services 
which  woi  Id  result  in  new 
employme  it.  The  VDET  recognized  that 
there  may  1 «  some  circumstances  where 
it  would  hi  unfair  to  the  worker  not  to 
receive  a  v»  aiver  based  on  this 
condition.  However,  the  VDET 
recommeni  ed  making  this  condition  an 
extreme  on  i,  by  not  specifically 
identifying  it  as  a  reason  to  grant  a 
waiver. 

Departm  mt's  response.  The 
Departmen  agrees  that  waivers  should 
only  be  isst  led  on  a  limited  basis.  As 
reflected  in  the  VDET  comment, 
however,  tl  ere  may  be  situations  where 
such  waive  s  are  properly  warranted. 
For  exampl  3,  when  a  firm  agrees  to 
employ  a  w  orker  in  the  foreseeable 
future,  no  p  urpose  would  be  served  by 
havmg  the  |vorker  enter  training  to  learn 
other  occupational  skills.  Therefore,  the 
Department  sees  no  need  to  make  any 
change  in  tie  regulations. 

39.  EveijjSO  days.  The  PDLI 
recommem^d  that  the  parenthetical 
phrase  "(iie.,  every  30  days  or  lessf  in 
&ei7.l9(c)U)  be  deleted  as  an 


unnecessary  guideline  with  which 
compliance  could'be  impossible.  The 
OBES  presented  similar  comments  that 
the  final  rule  should  reflect 
administrative  and  logistical  realities  by 
specifying  such  period  for  waiver 
review  to  be€0  days.  Basic  TRA 
payments  should  be  made  once  a  waiver 
has  been  issued  until  such  time  as  the 
waiver  is  revoked,  and  not  require 
documentation  of  such  waiver  reviews 
op  an  ongoing  or  routine  basis.  The 
CEDD  also  recommended  that  the 
frequency  of  waiver  reviews  be  changed  - 
to  60  days.  The  MESC  recommended 
that  waivers  be  reviewed  every  90  days, 
while  the  ODHR  recommended  that  the 
State  have  more  flexibility  in  the 
frequency  for  reviewing  waivers.  The 
NJDL  recommended  that  States  be  given 
authority  to  establish  procedures  for 
reviewing  appropriate  waivers. 

Department's  response.  A  major 
objective  of  the  1988  Amendments  is  to 
enroll  adversely  affected  workers  in 
training  programs  to  help  facilitate  their 
retiarn  to  employment  as  quickly  as 
possible.  The  Department  believes  that, 
when  the  training  requhement  is 
waived  for  an  individual,  proper 
program  administration  necessitates 
regular  reviews  of  waivers  issued  by  the 
State  agencies.  The  frequency  of  such 
reviews  at  30-day.intervals  is  reasonable 
to  carry  out  the  provision  requiring 
adversely  affected  workers  to  be 
enrolled  in  training  for  purposes  of 
receiving  TRA,  particularly  in  light  of 
the  fact  that  TRA  is  a  weekly  benefit 
program  and  the  30-day  rule  only 
requires  review  approximately  every 
four  weeks.  Section  231(c)(2)(B) 
provides  that  "If,  after  submitting  to  a 
worker  a  written  statement  *  •  *  a 
State  or  State  agency  finds  that  it  is 
feasible  or  appropriate  to  approve  a 
training  program  for  such  worker 
pursuant  to  the  requirements  of  section 
236(a).  the  State  or  State  agency  shall 
submit  to  such  worker  •  •  •  a  written 
statement  that  revokes  the  certification 
•  •  '."To  review  waivers  less 
fi^quently  than  every  30  days  would  not 
give  the  sense  of  urgency  reflected  in 
the  law  on  placing  adversely  affected 
workers  into  training  programs  as  soon 
as  possible. 

However,  the  comments  highlight  an 
omission  in  the  regulations,  in  that,  in 
individual  cases,  when  circumstances 
change,  the  need  to  revoke  a  waiver  may 
arise  earlier  than  the  next  periodic 
review,  and.  accordingly,  necessitate 
action  to  revdee  the  certification  before 
the  next  review  date.  Therefore, 
§  617.19(c)(2)  is  amended  to  requh^ 
revocation  in  individual  cases  at  any 
time  a  change  in  Tiicmnstances  occiots. 
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40.  Waiver  determinations 
appealable.  The  MESC,  commenting  on 
§  617.19(c)(4).  stated  that  waiver  actions 
should  not  be  appealable 
determinations.  If  training  is  being 
denied,  the  denial  and  any  appeal 
should  come  on  the  training 
determination,  not  on  the  waiver. 
Otherwise,  duplicative  appeals  and 
confusion  of  issues  will  resuh.  The 
waiver  form  should  contain  an 
explanatory  statement,  such  as:  "If  you 
disagree  with  this  waiver  action,  you 
have  the  right  to  appeal  any  denial  of 
training  or  trade  readjustment 
allowances  (TRA)  that  results  from  this 
action." 

Department's  response.  See 
discussion  under  item  34.  above.  A 
determination  on  the  feasibiUty  and 
appropriateness  of  training,  and  the 
reason  (s)  therefor,  constitutes  the 
critical  determination  on  whether  a 
worker  is  subject  to  the  EB  work  test 
regarding  claims  for  basic  TRA.  Equally 
important  is  the  relevance  of  a  waiver  in 
some  cases.  For  example,  a  waiver  is  not 
appropriate  concerning  entitlement  to 
additional  TRA.  because  additional  TRA 
is  payable  only  while  the  worker  is 
actually  participating  in  training,  and. 
in  that  case,  the  EB  work  test  is  not 
applicable.  Similarly,  a  waiver  is  not 
appropriate  diu-ing  breaks  in  training.  It 
is  not  needed  if  the  break  is  not  more 
than  14  days.  A  waiver  is  not 
appropriate  if  the  break  is  more  than  14 
days,  since  payment  of  basic  or 
additional  TRA  in  this  case  would  be 
inconsistent  with  sections  231(a)(5). 
233(a)(3),  and  233(f).  It  is  clear, 
therefore,  that  the  determination 
resulting  in  the  issuance,  denial  or 
revocation  of  a  waiver  presents 
justiciable  issues,  and,  accordingly, 
determinations  relating  to  waivers  must 
be  subject  to  the  right  of  appeal  and 
review.  To  deny  the  right  of  appeal  and 
review  on  justiciable  issues  cannot  be 
justified.  Paragraph  (c)(4)  of  §617.19. 
therefore,  has  a  sound  basis  in  law.  and 
is  unchanged  in  the  final  rule. 

41.  Recording  waivers.  The  NYDL. 
commenting  on  §  617.19(d)(1).  stated 
that  recordkeeping  and  reporting  of 
waivers  issued  and  revoked  by  reason 
constitutes  a  very  real  problem  in  that 
the  agency  rehes  on  time  consuming 
manual  systems.  Any  requirement  in 
this  regard  must  be  accompanied  by 
appropriate  levels  of  administrative 
funding,  specifically  for  this  purpose,  in 
order  to  yield  reliable  data. 

Department's  response.  The 
regulations  at  §  617.19(d)  (1)  track  the 
language  of  section  231(c)(3)  of  the 
Trade  Act.  which  provides  that  the 
Secretary  shall  submit  an  annual  report 
to  Congress  on  the  number  of  waivers 


issued  and  the  number  revoked.  As 
explained  in  item  14  above,  matters 
concerning  the  administrative  funding 
for  all  TAA  activities  are  addressed  in 
program  letters  and  other  issuances  of 
the  Department  and  will  be  addressed 
further  in  §  617.60  when  it  is  published. 
No  special  funding  category  is 
contemplated  for  this  item.  Therefore, 
no  change  is  made  in  the  final 
regulations. 

42.  Reemployment  plans.  The  NYDL 
commented  that  to  require  monthly 
reviews  of  individual  reemployment 
plans,  as  implied  in  S617.20(b)(13), 
would  not  serve  the  worker  in  a 
constructive  way,  and  to  interview 
every  adversely  affected  worker 
needlessly  would  place  an  unreasonable 
burden  on  the  agency  when  there  is  a 
minimum  amount  of  funds  available  for 
staff  costs.  The  PDLI  and  the  NJDL 
provided  similar  comments. 

Department's  response.  The 
Department  concurs  in  the  comments.  It 
is  not  the  Department's  intent  to  have 
State  agency  staffs  review  individual 
reemployment  plans  every  30  days,  as  is 
required  for  waivers  of  the  training 
requirement.  Therefore,  the  rule  is 
modified  to  provide  for  periodic  review 
and  updating  of  reemployment  plans,  as 
may  be  appropriate,  in  individual  cases. 
The  review  of  waivers,  which  is 
required  no  less  frequently  than  every 
30  days  under  §  617.19(c)(1),  is 
addressed  in  a  new  clause  (14)  in 
§  617.20(b). 

43.  Work  in  the  "foreseeable  future". 
The  UAW,  commenting  on 
§  617.22(a)(l)(ii).  stated  the  proposed 
rule  provides  that  training  can  be 
denied  if  there  is  a  reasonable  prospect 
of  suitable  work  within  the  "foreseeable 
future."  The  statute  does  not  include 
this  element,  providing  instead  that 
there  must  be  "no  suitable  employment 
available"  to  the  adversely  affected 
worker.  The  UAW  argues  that  under  the 
proposed  rule,  a  worker  could  be  denied 
TRA  because  training  was  not  approved 
due  to  foreseeable  work,  even  though 
the  worker  had  no  job  to  enter.  The 
UCSP  provided  similar  comments  and 
recommended  that  the  last  part  of  the 
rule  be  eliminated. 

Department's  response.  This 
provision  was  incorporated  in  the 
regulations  to  preclude  the  approval  of 
training  when  the  worker  is  clearly 
scheduled  to  be  employed  or  recalled. 
For  that  worker,  suitable  employment  is 
"available"  if  the  employment  may 
occur  in  the  foreseeable  future.  The 
purpose  of  including  the  provision  in 
the  rule  is  to  give  meaning  to  the  first 
criterion  of  section  236(a)(1)  and  help 
preserve  limited  training  funds  for  use 
by  workers  who  need  such  assistance  to 


return  to  employment.  Labor- 
management  agreements  frequently 
provide  for  worker  recall  on  a  seniority 
basis.  When  recalls  are  scheduled  in  the 
foreseeable  future,  workers  clearly  do 
not  need  training  in  order  to  return  to 
employment.  In  such  situations,  a 
waiver  of  the  training  requirement  is 
appropriate  and  shall  be  issued  by  the 
State  administering  agency.  Therefore, 
no  change  is  made  in  §  617.22(a)(l)(ii)  of 
the  regulations.  However,  as  explained 
in  item  H.  above,  guidance  is  added  in 
§§617.19  (b)(l)(i){B)  and  (b)(2)(ii)(A)  for 
use  by  State  agencies  on  the  application 
of  recall  that  will  occur  in  the 
"reasonably  foreseeable  future." 

44.  Suitable  employment.  The  AFL- 
aO,  commenting  on  §  617.22(a)(l)(ii). 
pointed  out  that  the  term  "suitable 
employment"  means  work  at  no  less 
than  80  percent  of  the  worker's  average 
weekly  wage  in  such  adversely  affected 
employment.  Since  job  benefits  such  as 
health  insurance  and  pension 
entitlement  must  be  coupled  with  wages 
to  determine  the  total  compensation  of 
a  position,  this  definition  should  be 
expanded  to  include  "and  benefits 
valued  at  not  less  than  80  percent  of 
those  provided  in  the  worker's 
adversely  affected  employment." 

Department's  response.  The 
regulation  uses  the  definition  in  section 
236(e).  and  any  change  such  as  that 
suggested  would  require  a  change  in  the 
law.  Therefore,  no  change  is  made  in  the 
regulations. 

45.  Adversely  affected  wage.  The 
MDLIR.  commenting  on 
§617.22(a)(l)(ii),  explained  that  suitable 
employment  is  defined  in  the  proposed 
rule  as  work  of  a  substantially  equal  or 
higher  skill  level  than  the  worker's  past 
adversely  affected  employment  and 
wages  for  such  work  at  not  less  than  80 
percent  of  the  worker's  average  weekly 
wage  in  such  adversely  affected 
employment.  The  MDUR  asks  why. 
since  there  docs  not  appear  to  be  a 
change  in  the  law,  the  regulation  was 
changed  from  average  weekly  wage  to 
average  weekly  wage  in  adversely 
affected  employment?  In  addition,  the 
definition  of  average  weekly  wage  in 
adversely  affected  employment  makes 
reference  to  partial  separation  which, 
for  separations  on  August  23, 1988  or 
later,  will  no  longer  establish  TRA 
eligibility. 

Department's  response.  The 
Department  agrees  that  the  definition  of 
"average  weekly  wage  in  adversely 
affected  employment"  is  used 
appropriately  only  in  the  definition  of 
"partial  separation,"  and  the  definition 
of  "suitable  work"  in  section  236(e) 
does  not  include  the  reference  to 
adversely  affected  employment. 
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Therefore,  to  fully  accord  with  the 
statute,  the  phrase  "in  such  adversely 
affiected  employment"  is  removed  from 
§617.22(a)(l)(ii). 

46.  Training  cost  limit.  The  UAW, 
conunenting  on  §617^2(b),  pointed  out 
that  the  Conference  Committee  rejected 
a  proposed  $4000  per  worker  limit  on 
training  costs,  stating  that  "it  is 
inappropriate  to  estd)lish  a  ceiling  on 
training  and  related  costs  for  individual 
workers  since  such  costs  may  vary 
significantly  from  one  region  of  the 
country  to  another  and  from  one  worker 
dislocation  to  another."  The  Department 
cannot  give  the  States  the  authority  to 
do  indirectly  what  the  Congress  decided 
it  would  not  let  the  Department  do 
directly.  The  UAW  recommended  that 
this  proposal  should  be  dropped.  The 
UCSP  provided  similar  comments.  The 
MESC  also  commented  that  it  is 
contradictory  to  require  States  to 
establish  a  single  maximum  amount  and 
then  indicate  that  States  should  take 
into  consideration  the  type  of 
occupational  training,  duration  of 
training,  etc.  The  different  types  of 
training  and  varying  durations  render  a 
single  maximimi  cost  meaningless.  By 
applying  §617.22(a)(6)(iv)(B).  there  will 
be  sufficient  cost  control.  Section 
617.22(a)(6)(iv)(B)  requires  comparison 
of  training  similar  in  quality,  content 
and  results  at  different  training 
facilities,  and  approval  of  the  lowest 
cost  training.  Also,  the  ODHR 
recommended  that  more  guidelines  are 
needed  in  order  to  define  the 
"maximum  amount  allowable  for  the 
total  costs  of  training."  Specifically, 
ODHR  is  concerned  with  overcoming 
inequities  in  setting  an  amount  both  for 
individuals  in  a  rural  area  without 
training  facilities  and  for  individuals  in 
anTrrban  area  with  training  facilities. 
The  ODHR  asked  if  it  is  the  intent  for 
the  maximum  amount  allowable, 
because  the  cost  of  subsistence  or 
mileage  is  part  of  the  cost  of  training,  to 
limit  the  kinds  or  duration  of  training 
for  individuals  in  rural  areas. 
Department's  response.  The 
Department  agrees  with  the  comments 
and  is  amending  this  section  by 
eliminating  the  requirement  that  States 
establish,  annually,  a  maximum  amount 
allowable  for  the  total  cost  of  training 
for  each  worker.  While  the  Congress  did 
not  establish  a  national  ceiling  for  the 
costs  of  training  for  individual  workers, 
tl»  Conferees  did  state  in  the 
Conference  Report  that  they  expected 
the  Secretary  of  Labor  to  set  forth 
guidelines  for  State  administering 
agencies  to  provide  approved  training  at 
the  lowest  reasonable  cost  for  the 
particular  type  of  training  in  that  region 
consistent  with  the  objective  of  assisting 


import  in  pacted  workers  to  obtain 
suitable  ^lls  to  return  to  work  as 
quickly  as  possible.  The  1988 
Amendments  clearly  provide  that  State 
administering  agencies  shall  approve 
training  fbr  individual  workers  at  the 
lowest  reisonable  cost  which  will  lead 
to  employment  and  will  result  in 
training  iportunities  for  the  largest 
number  oF  adversely  affected  workers. 
This  mea]  is  that  State  administering 
agencies  j  hould  avoid  approving 
training  fir  occupations  that  require  an 
extraordinarily  high  skill  level  relative 
to  the  worker's  current  skills  level  and 
for  which  total  costs  of  training, 
including  transportation  and 
subsisten(  e,  are  excessively  high.  While 
the  final  r  jgulations  eliminate  the 
requiremt  nt  for  States  to  establish  a 
maximuiB  amount  allowable  for  the 
total  costs  of  training,  they  continue  to 
provide  tqat  States  approve  training  at 
the  lowest  reasonable  cost  for  the 
particular  type  of  training  in  that  region 
that  will  1  lad  to  employment  and  will 
enable  the  worker  to  obtain  employment 
within  a  niasonable  period  of  time 

47.  Chiip  care.  The  WESD, 
commentilig  on  §617.22,  stated  it 
believed  tiat  child  care  is  equally 
important  as  transportation  and 
subsistenc  j  to  include  as  a  cost  of 
training.  1  le  WESD  recommended  that 
child  care  le  included  under  the 
definition  for  supportive  services,  as  is 
transportation  and  subsistence.  The 
WESD  states  that  the  1981  Amendments 
do  not  per^nit  self-financed  training  and 
require  TAIA  or  other  Federal,  State,  or 
private  sources  to  "pay  the  full  costs  of 
the  trainin ;."  Washington  contends  that 
the  lack  of  chihi  care  would,  in  fact, 
require  sel '  payment  of-training  costs 
and  it  should  be  included  as  part  of  the 
reasonable;  costs  of  training. 

Departaienfs  response.  Section  236(b) 
authorizesftransportation  and 
subsistence  expenses  applicable  to 
training.  Child  care  is  a  supportive 
service  to  be  obtained  for  individuals 
under  section  235  of  the  Act  (and 
§617.21(e)|,and  is  not  a  training  cost  in 
the  TAA  pfogram.  Punds  for  the 
administraiion  of  sections  225,  231 
through  23B,  243  and  244  of  the  Trade 
Act  are  aparopriated  in  the  State 
Unemployfient  Insurance  and 
Employmefat  Service  Operations 
(SUIESO)  account.  The  SUIESO  account 
includes  fi^ds  for  the  administration  of 
section  233  activities  but  not  for  the 
direct  payii  lent  of  supportive  services 
for  certifie(  individuals.  Since  child 
care  is  a  su  iportive  service  authorized 
by  section  :  35  to  be  provided  if 
availabte  uj  ider  "any  other  Federal 
law",  no  Ti  lA  funds  are-appropriated 
for  such  sei  vices. 
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The  Department's  position  is  that  the 
State  administering  agency,  in  carrying 
out  its  responsibilities  under  section 
235  and  §  617.21(e),  should  make  eve^ 
reasonable  effort  to  secure  for  adversely 
affected  workers  covered  by  a 
certification  any  supportive  services, 
including  child  care,  which  are 
obtainable  under  any  other  Federal  law. 
to  help  individuals  in  training  and  to 
obtain  employment.  No  change  is  made 
in  the  regulations,  but  §€17.21  is 
amended  to  make  cfearthat  supportive 
services  are  to  be  provided  under  other 
Federal  law  and  may  include  child  care. 

48.  Of/ier  source /unds.  The  MESC. 
commenting  on  §  617.24(e),  stated  that 
this  rule  allows  approval  of  training  for 
which  all,  or  any  portion,  of  the  cost  of 
training  is  paid  "from  any  other 
source".  The  MESC  points  out  that  the 
rule  does  not  sufficiently  define 
acceptable  funding  sources.  Some  limits 
are  necessary.  Acceptable  funding 
sources  should  be  limited  to  recognized 
employment  and  training  programs, 
including  employer  training  £nds, 
Such  funding  sources  as  friends, 
relatives,  and  fraternal  organizations 
should  not  be  acceptable,  but  §  617.24(e) 
does  not  preclude  them. 

Department's  response.  The 
Department  concurs  in  this  comment 
and  has  modified  §§  617.24(e)(2)  and 
617.25(b)(1)  to  clarifj'  that  other  funding 
sources  may  not  include  sources 
personal  to  the  individual,  such  as  self, 
relatives,  or  friends.  This  is  consistent 
with  the  Department's  prior  position  on 
this  matter. 

49.  Equal  monthly  installments.  The 
MESC  questioned  the  application  of  the 
requirement  in  §  617.25(a)  that 
employers  be  paid  in  equal  monthly 
installments  for  on-the-job  training 
(OJT)  programs.  The  MESC  stated  that 
problems  are  associated  with  trainees 
entering  OJT  programs  in  the  middle  of 
the  month,  trainees  receiving  raises  in 
wages  during  the  month,  and  trainees 
working  different  hours.  The  MESC 
explained  that  it  has  attempted  to  satisfy 
the  intent  of  the  equal  monthly  payment 
requirement  by  having  the  employer  bill 
for  the  trainee's  hours  in  training  during 
the  month,  which  results  in 
approximately  equal  monthly  payments. 
The  Governor  of  Idaho  and  the  WESD 
presented  similar  comments  on 
§  617^5.  The  Governor  stated  that  the 
proposed  rule  will  require  Idaho  and 
possibly  many  other  States  to  incur 
additional  administrative  costs  to  pay 
for  tracking  OJT  reimbursements.  The 
WESD  suggested  that  reimbursement  to 
employers  for  actual  hours  worked  by 
the  trainee,  on  a  monthly  basis,  would 
eliminate  overpayments. 


Department's  response.  The 
Department  recognizes  that  the  statutory 
provision  requiring  payments  for  OJT  to 
be  made  to  employers  in  equal  monthly 
installments  is  presenting  problems  in 
negotiating  and  reimbursing  eraploj-ers 
for  OJT  contracts.  In  negotiating  OJT 
contracts  with  employers,  reasonable 
costs  should  be  based  on  the 
achievement  of  a  prescribed  level  of  job 
skills,  rather  than  being  based  solely  on 
the  hourly  wages  of  the  worker.  The 
hourly  wages  should  serve  only  as  a 
guide  for  establishing  OJT  contract 
costs.  A  raise  in  the  woricer's  wages 
implies  increased  proficiency  of  the 
worker  and  higher  productivity,  and 
may  not  form  the  basis  for  increasing 
trainmg  costs.  Once  the  cost  of  OJT  for 
a  worker  is  established,  payments  can 
be  made  in  equal  monthly  installments, 
with  any  required  adjustment  made  in 
the  final  payment  to  the  employer. 

What  appears  to  be  troubling  to  States 
in  administering  this  provision  is 
thinking  of  equal  monthly  installments 
in  terms  of  equal  "dollar"  amounts. 
Instead,  it  appears  most  reasonable  to 
base  the  "equal  monthly  installments" 
on  the  number  of  hours  of  paid  work 
during  the  month,  multiplied  by  the 
agreed  upon  rate  of  payment.  Although 
this  would  not  assure  the  same  dollar 
figure  for  each  month,  it  is  nonetheless 
"equal"  in  the  sense  that  the  payment 
for  each  month  is  computed  at  the  same 
rate.  This  method  would  appear  to  ad- 
dress the  concerns  expressed  in  the 
comments  received,  and  may  be 
accomplished  under  the  present  reading 
of  §  617.25(a).  For  these  reasons,  no 
change  is  made  in  the  regulations. 
50.  Pell  and  similar  grants.  The 
ODHR.  commenting  on 
§  617.25(b)(4){i)(A)(2).  stated  the  rule  is 
clear  that  when  the  direct  payment  of 
the  costs  of  training  has  been  made 
under  any  other  Federal  law.  or  the 
costs  are  reimbursable  under  any  other 
Federal  law  and  a  portion  of  the  direct 
costs  has  already  bneen  paid  under  such 
other  Federal  law,  payment  of  such 
training  costs  may  not  be  made  from 
T.AA  funds.  The  ODHR  points  out, 
however,  that  grants,  such  as  Pell 
Grants,  are  often  paid  directly  to  the 
institution  to  be  applied  toward  tuition. 
The  ODHR  feels  this  contingency 
should  be  addressed  here  and  that  these 
funds  should  be  allowed  in  these  cases 
in  determining  costs  payable  from  TAA 
funds  for  training. 

Department's  response.  The 
Department  agrees  that  complications 
are  presented  in  considering  appropriate 
TAA  funding  in  the  case  of  Pell  Grants 
and  similar  Federal  educational 
assistance.  Section  617.25(b)(4)(ii)(C) 
provides,  in  implementing  section 


236(a)(4)(0.  that  such  federal 
educational  assistance  paid  to  tlie 
individual  may  not  be  taken  into 
account  in  determining  payment  of  the 
costs  of  training  from  TAA  or  other 
funds,  but  such  payments  to  the 
individual  shall  be  deducted  from  TRA 
under  §  617.13(c)(2).  Conversely,  when 
such  Federal  educational  assistance  is 
paid  to  the  training  institution,  to  the 
extent  it  is  used  for  training  costs 
otherwise  payable  from  TAA  funds,  it 
must  be  taken  into  account  in 
determining  the  training  costs  payable 
from  TAA  funds,  either  alone  or  in 
combination  with  other  funds.  To 
clarify  this  matter,  the  regulations  at 
§617.25(b)(4)(ii)(C)  are  modified; 
combination  funding  is  otherwise 
addressed  in  more  detail  in  the 
completely  revised  §  617.25. 

51.  OJT  approval.  The  AFL-QO 
recommended  that  additional  standards 
be  added  in  §  617.25(a)  concerning  the 
approval  of  on-the-job  training 
agreements.  Further,  the  AFL-<aO 
recommended  that  since  employers 
available  to  provide  OJT  under  TAA 
have  offered  such  training  imder  JTPA, 
those  who  failed  to  meet  JTPA 
requirements  should  be  barred  from 
receiving  TAA  funds  for  such  training. 
Such  a  requirement  is  clearly  in  keeping 
with  the  emphasis  on  coordination  of 
TAA  program  activities  with  the  JTPA 
Title  III  program. 

Department's  response.  The 
requirements  in  §61 7.25(a)  are  based  on 
existing  statutory  language,  and  provide 
adequate  protection  to  workers  from 
adverse  effects  under  OJT  training 
contracts.  The  Department  agrees  that 
contracts  under  the  TAA  program  for 
OJT  should  not  be  entered  into  nith 
employers  who  failed  to  meet  JTPA 
requirements.  While  §617.25  (a)(9)  and 
(a)(10)  are  intended  to  avoid  such 
situations,  the  final  rule  is  clarified  to 
help  ensure  that  employers  who 
violated  a  JTPA  training  contract  will  be 
denied  TAA  training  contracts.  The 
words  "or  under  any  other  Federal  law" 
is  added  after  "this  Subpart  C"  in 
paragraph  (a)(9)  of  §  617.25.  with 
another  addition  at  the  end  of  paragraph 
(a)(9)  to  make  this  point  clear. 

52.  Information  on  waivers.  The 
UCSP.  commenting  on  §  617.67(c). 
argues  that  workers  should  be  furnished 
information  on  applying  for  a  waiver  of 
the  training  requirement  in  order  to 
receive  TRA  payments. 

Department's  response.  The 
Department  does  not  believe  a  specific 
provision  is  needed  for  the  reasons 
explained  in  the  response  to  item  12, 

&dOV6 

53.  JF/omeworJc.  The  Amalgamated 
Qothing  and  Textile  Workers  Union 


(ACrWU)  commented  that  a  ma)or 
problem  has  recently  arisen  which 
affects  workers,  when  the  Department 
lifted  the  restrictions  prohibiting 
homework  in  five  of  the  six  industries, 
and  announced  it  will  shortly  lift  the  re- 
straints on  homework  in  the  women's 
and  children's  apparel  industry.  While 
this  matter  is  not  finally  resolved  due  to 
court  challenges,  the  TAA  regulations 
have  to  anticipate  the  situation  of 
potentially  extensive  homework  in  these 
industries. 

Department's  response.  This  issue  is 
beyond  the  scope  of  the  1988 
Amendments  to  the  TAA  program,  and 
the  final  rule  in  this  document. 

Other  changes.  In  addition  to  the 
changes  discussed  above  in  responses  to 
comments  received,  other  changes  are 
made  in  the  final  rule  in  this  document 
to  correct  printing  errors,  and  to  make 
technical  and  conforming  changes  that 
either  do  not  affect  the  substance  of  the 
regulations,  or,  in  the  case  of  other 
provisions  (including  the  transition 
provisions  of  §  617.67).  are  necessary  to 
conform  to  other  changes  in  the  final 
regulations.  Further,  references  to 
compUancewith  "the  Act  and  this  Part" 
are  dianged  to  eliminate  references  to 
the  Act  so  that  it  is  clear  that  the 
regulations  are  controlling  and  express 
the  Department's  interpretations  of  the 
Act. 

Drafting  Infbnnation 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director. 
Office  of  Trade  Adjustment  Assistance, 
Employment  and  'Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210:  telephone:  (202) 
219-5555  (this  is  not  a  toll  free  number). 

Classification  Executive  Order  12866 

The  final  rule  in  this  document  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12866  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C  Ch.  35.  approval  of  the 
recordkeeping  requirement  contained  at 


§§  617.19(d)  and  617.57  has  been 
obtained  from  the  Office  of  Management 
and  Budget  (control  number  12050016, 
for  reporting  forms  ETA  563  and  ETA 
9027).  0MB  control  number  12050222 
applies io  forms  used  by  States  to 
convey  reports  to  the  Department  as 
required  in  §§  617.52(c)  and  617.54. 

Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  is 
required  where  the  rule  "will  not  .  .  . 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  " 
5  U.S.C.  605(b).  The  definition  of  the 
term  "small  entity"  under  5  U.S.C.  601 
(6)  does  not  include  States.  Since  these 
regulations  involve  an  entitlement 
program  administered  by  the  States,  and 
are  directed  to  the  States,  no  regulatory 
flexibility  analysis  is  required.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 


worker  >  of  a  firm  or  appropriate 
subdiv  sion  of  a  firm. 

(2)  C  frtification  period  means  the 
period  if  time  during  which  total  and 
partial  separations  from  adversely 
affectet  employment  within  a  firm  or 
approp  iate  subdivision  of  a  firm  are 
coverec  by  the  certification. 


Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.245.  "Trade  Adjustment  Assistance — 
Workers." 

List  of  Sub|ects  in  20  CFR  Part  617 

Job  search  assistance,  labor, 
reemployment  services,  relocation 
assistance,  trade  readjustment 
allowances,  unemployment 
compensation,  vocational  education. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  617  of  title  20,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Signed  af  Washington.  DC  on  December  21 
1993. 

Doug  Ross, 

Assistant  Secretary  of  Labor 

PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS 

1.  The  authority  for  part  617 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  2320;  Secretary's 
Order  No.  3-81.  46  PR  31117. 

2  Paragraphs  (j),  (m),  (t),  (aa),  (ff).  and 
(oo)(4)  of  §617.3  are  revised  to  read  as 
follows: 

§617.3    Definitions. 

•        •         •        • 

(i)(l)  Certification  means  a 
certification  of  eligibility  to  apply  for 
TAA  issued  under  section  223  of  the 
Act  with  respect  to  a  specified  group  of 
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(m)  E  igibility  period  means  the 
period  ( if  consecutive  calendar  weeks 
during  vhich  basic  or  additional  TRA  is 
payable  to  an  otherwise  eligible 
individ  lal.  and  for  an  individual  such 
eligibili  y  period  is— 

(1)  Bo  sic  TRA.  (i)  With  respect  to  a 
first  qus  Iif\'ing  separation  (as  defined  in 
paragrai  h  (t)(:i){i)(A)  of  this  section)  that 
occurs  (  n  a  day  that  precedes  August 
23.  I98f .  the  104-week  period  beginning 
with  the  first  week  following  the  week 
with  res  ject  to  which  the  individual 
first  exh  lusts  all  rights  to  regular 
compeni  ation  (as  defined  in  paragraph 
(oo)(l)  o  ■  this  section)  in  such 
individi^al's  first  benefit  period  (as 
described  in  §  617.11(a)(l)(iv))  or 
§617.11  a)(2)(iv),  whichever  is 
applicab  e),  and 

(ii)  Wi  h  respect  to  a  total  qualifying 
separatic  n  (as  defined  in  paragraph 
(t)(3)(i)(H)  of  this  section)  that  occurs  on 
or  after  August  23, 1988— or  before 
August  ±.  1988,  if  the  individual  also 
had  a  prfcr  first  qualifying  separation 
under  th*  same  certification— the  104- 
week  period  beginning  with  the  first 
week  foil  awing  the  week  in  which  such 
total  qua  ifying  separation  occurred; 

Providi  >d,  that,  an  individual  who  has 
a  second  ar  subsequent  total  qualifying 
separatio  i  vdthin  the  certification 
period  of  the  same  certification  shall  be 
determin  id  to  have  a  new  104-week 
eligibilit)  period  based  upon  the  most 
recent  such  total  qualifying  separation; 
but  the  ni  le  of  this  proviso  shall  not  be 
applicab!  >  in  the  case  of  an  individual 
who  had  1 1  total  qualifying  separation 
before  Au  just  23. 1988.  and  also  had  a 
prior  first  qualifying  separation  (as 
referred  tc  in  paragraph  (m)(l)(i)  of  this 
section)  M  ithin  the  certification  period 
of  the  san  e  certification,  if  the 
individua  's  104-week  eligibility  period 
based  upc  n  the  total  qualifying 
separatior  (as  referred  to  in  paragraph 
(m)(l)(i)  o  this  section)  would  end  on 
a  date  earl  ier  than  the  ending  date  of  the 
individua  's  eligibility  period  which  is 
based  upon  the  prior  first  qualifying 
separation^  and 

(2)  Additional  TRA.  With  respect  to 
additional!  weeks  of  TRA.  and  any 
individua    ' 


determined  under  this  part 
617  to  be  e  ntitled  to  additional  TRA.  the 
consecuti\  e  calendar  weeks  that  occur 
in  the  26-v  eek  period  that— 


(i)  Immediately  follows  the  last  week 
of  entitlement  to  basic  TRA  otherwise 
payable  to  the  individual,  or 

(ii)  Begins  with  the  first  week  of 
training  approved  under  this  part  617,  if 
such  training  begins  after  the  last  week 
described  in  paragraph  (m){2)(i)  of  this 
section,  or 

(iii)  Begins  with  the  first  week  in 
which  such  training  is  approved  under 
this  part  617,  if  such  training  is  so 
approved  after  the  training  has 
commenced;  but  approval  of  training 
under  this  part  617  after  the  training  has 
commenced  shall  not  imply  or  justify 
approval  of  a  payment  of  basic  or 
additional  TRA  with  respect  to  any 
week  which  ended  before  the  week  in 
which  such  training  was  approved,  nor 
approval  of  payment  of  any  costs  of 
training, or  any  costs  or  expenses 
associated  with  such  training  (such  as 
travel  or  subsistence)  which  were 
incurred  prior  to  the  date  of  the 
approval  of  such  training  under  this  part 
617.  ^ 

•        •        •        •        , 

(t)(l)  First  separation  means,  for  an 
individual  to  qualify  as  an  adversely 
affected  worker  for  the  purposes  of  TAA 
program  benefits  (without  regard  to 
whether  the  individual  al.so  qualifies  for 
TRA),  the  individual's  first  total  or 
partial  separation  within  the 
certification  period  of  a  certification, 
irrespective  of  whether  such  first 
separation  also  is  a  qualifying 
separation  as  defined  in  paragraph  (t)(2) 
of  this  section; 

(2)  Qualifying  separation  means,  for 
an  individual  to  qualify  as  an  adversely 
affected  worker  and  for  basic  TRA— 

(i)  Prior  to  August  23,  1988,  the 
individual's  first  (total  or  partial) 
separation  within  the  certification  per- 
iod of  a  certification,  with  respect  to 
which  the  individual  meets  all  of  the 
requirements  of  §  617.1 1(a)(1)  (i) 
through  (iv),  and  which  qualifies  as  a 
first  qualifying  separation  as  defined  in 
paragraph  (t)(3)(i)(A)  of  this  section,  and 

(ii)  At  any  time  before,  on,  or  after 
August  23, 1988.  any  total  separation  of 
the  individual  within  the  certification 
period  of  a  certification  (other  than  a 
first  qualifying  separation  as  defined  in 
paragraph  {t){3){i)(A)  of  this  section), 
with  respect  to  which  the  individual 
meets  all  of  the  requirements  in 
§  617.11(a)(2)  (i)  through  (iv),  and  which 
qualifies  as  a  total  qualifying  separation 
as  defined  in  paragraph  (B)  of  (t)(3){i)(B) 
of  this  section; 

(3)  "First  qualifying  separation" 
means — 

(i)  For  the  purposes  of  determining  an 
individual's  eligibility  period  for  basic 
i  RA—" 


(A)  with  respect  to  a  separation  that 
occurs  before  August  23. 1988.  the 
individual's  first  (total  or  partial) 
separation  within  the  certification 
period  of  a  certification,  with  respect  to 
which  the  individual  meets  all  of  the 
requirements  of  §  617.11(a)(1)  (i) 
through  (iv),  and 

(B)  with  respect  to  a  separation  that 
occurs  before,  on.  or  after  August  23, 
1988  (other  than  a  first  qualifying 
separation  as  defined  in  paragraph 
(t)(3)(i)(A}  of  this  section),  the  first  total 
separation  of  the  individual  within  the 
certification  period  of  a  certification, 
with  respect  to  which  the  individual 
meets  all  of  the  requirements  in 

§  617.11(a)(2)  (i)  through  (iv);  and 

(ii)  For  the  purposes  of  determining 
the  weekly  and  maximum  amounts  of 
basic  TRA  payable  to  an  individual, 
with  respect  to  a  separation  that  occurs 
before,  on,  or  after  August  23, 1988,  the 
individual's  first  (total  or  partial) 
separation  within  the  certification 
period  of  a  certification  if,  with  respect 
to  such  separation,  the  individual  meets 
the  requirements  of  §  617.11(a)(1)  (i),  (ii) 
and  (iv)  or  §  617.11(a)(2)  (i),  (ii)  and  (iv). 

•  •        •        •        • 

(aa)  Liable  State  and  Agent  State  are 
-  defined  as  follows: 

(1)  Liable  State  means,  with  respect  to 
any  individual,  the  State  whose  State 
law  is  the  applicable  State  law  as 
determined  under  §  617.16  for  all 
purposes  of  this  Part  617. 

(2)  Agent  State  means,  with  respect  to 
any  individual,  any  State  other  than  the 
State  which  is  the  liable  State  for  such 
individual. 

•  •        •        •        • 

(ff)(l)  Secretary  means  the  Secretary 
of  Labor  of  the  United  States  of 
America. 

(2)  Department  of  Labor  or 
Department  means  the  United  States 
Department  of  Labor  or  the  Employment 
and  Training  Administration  within  the 
Department. 

•  •        •        •        • 

(oo)*  •  • 

(4)  Federal  supplemental 
compensation  means  the  supplemental 
unemployment  compensation  payable 
to  individuals  who  have  exhausted  their 
rights  to  regular  and  extended 
compensation,  and  which  is  payable 
under  the  Federal  Supplemental 
Compensation  Act  of  1982  or  any 
similar  Federal  law  enacted  before  or 
after  the  1982  Act. 

•  •       •       •       • 

4.  Sections  617.3(h)(1)  and  617.3(kk) 
(1)  and  (2)  are  revised  to  read  as  follows. 

1617,3    DtflnMoM. 


(h)  Benefit  period  '  '  * 

(1)  The  benefit  year  and  any  ensuing 
period,  as  determined  under  the 
applicable  State  law.  diuing  which  the 
individual  is  eligible  for  regular 
compensation,  additional 
compensation,  extended  compensation, 
or  federal  supplemental  compensation, 
as  these  terms  are  defined  by  paragraph 
(oo)  of  this  section;  or 

•  •        •        •        • 

[Vk]  Suitable  work  *  *  * 

(1)  Suitable  work  as  defined  in  the 
applicable  State  law  for  claimants  for 
regular  compensation  (as  defined  in 
paragraph  (oo)(l)  of  this  section);  or 

(2)  Suitable  work  as  defined  in 
applicable  State  law  provisions 
consistent  with  section  202(a)(3)  of  the 
Federal-State  Extended  Unemployment 
Compensation  Act  of  1970; 
whichever  is  applicable,  but  does  not  in 
any  case  include  self-employment  or 
employment  as  an  independent 
contractor. 

•  ■        •        •        • 

5.  Section  817.4  is  amended  bv 
revising  the  heading  of  paragrapn  (c) 
and  adding  new  paragraphs  (d)  and  (e) 
to  read  as  follows: 

§617.4    Benefit  Information  to  workers. 

•  •,••• 

(c)  Providing  information  to  State 
vocational  education  agencies  and 
others.  *  *  * 

(d)  Written  and  newspaper  notices.  (1) 
Written  notices  to  workers,  (i)  Upon 
receipt  of  a  certification  issued  by  the 
Department  of  Labor,  the  State  agency 
shall  provide  a  written  notice  through 
the  mail  of  the  benefits  available  under 
subparts  B  through  E  of  this  part  617  to 
each  worker  covered  by  a  certification 
issued  under  section  223  of  the  Act 
when  the  worker  is  partially  or  totally 
separated  or  as  soon  as  possible  after  the 
certification  is  issued  if  such  workers 
are  already  partially  or  totally  separated 
from  adversely  affected  employment 

(ii)  The  State  agency  will  satisfy  this 
requirement  by  obtaining  from  the  firm, 
or  other  reliable  source,  the  names  and 
addresses  of  all  workers  who  were 
partially  or  totally  separated  from 
adversely  affected  employment  before 
the  certification  was  received  by  the 
agency,  and  workers  who  are  thereafter 
partially  or  totally  separated  within  the 
certification  period.  The  State  agency 
shall  mail  a  written  notice  to  each  such 
worker  of  the  benefits  available  under 
the  TAA  Program.  The  notice  must 
include  the  following  information: 

(A)  Worker  group(8)  covered  by  the 
certification,  and  the  article(s)  produced 
as  specified  in  the  copy  of  the 
certification  furnished  to  the  State.^ 
agency. 


(B)  Name  and  the  address  or  location 
of  workers'  firm. 

(C)  Impact,  certification,  and 
expiration  dates  in  the  certification 
document. 

P)  Benefits  and  reemployment 
services  available  to  eligible  workers. 

(E)  Explanation  of  how  workers  apply 
for  TAA  benefits  and  services. 

(F)  Whom  to  call  to  get  additional 
information  on  the  certification. 

(G)  When  and  where  the  workers 
should  come  to  apply  for  benefits  and 
services. 

(2)  Newspaper  notices,  (i)  Upon 
receipt  of  a  copy  of  a  certification  issued 
by  the  Department'aff^ecting  workers  in 
a  State,  the  State  agency  shall  pubhsh  a 
notice  of  such  certification  in  a 
newspaper  of  general  circulation  in 
areas  in  which  such  workers  reside. 
Such  a  newspaper  notice  shall  not  be 
required  to  be  pubHshed,  however,  in 
the  case  of  a  certification  with  respect 
to  which  the  State  agency  can 
substantiate,  and  enters  in  its  records 
evidence  substantiating,  that  all  workers 
covered  by  the  certification  have 
received  written  notice  required  by 
paragraph  (d)(1)  of  this  section. 

(ii)  A  published  notice  must  include 
the  following  kinds  of  information: 

(A)  Worker  group(s)  covered  by  the 
certification,  and  the  article(s)  produced 
as  specified  in  the  copy  of  the 
certification  furnished  to  the  State 

agency. 

(B)  Name  and  the  address  or  location 
of  workers'  firm. 

(C)  Impact,  certification,  and 
expiration  dates  in  the  certification 
document. 

(D)  Benefits  and  reemployment 
services  available  to  eUgible  workers. 

(E)  Explanation  of  how  and  where 
workers  should  apply  for  TAA  benefits 
and  services. 

(e)  Advice  and  assistance  to  workers. 
In  addition  to  the  information  and 
assistance  to  workers  as  required  under 
paragraphs  (a)  and  (b)  of  this  section, 
State  agendes  shall^ 

(1)  Advise  each  worker  who  applies 
for  unemployment  insurance  under  the 
State  law  of  the  benefits  available  under 
subparts  B  throu^  E  of  this  part  and  the 
procedures  and  deadlines  for  applying 
for  such  benefits. 

(2)  Facihtate  the  early  fiUng  of 
petitions  under  section  221  of  the  Act 
and  §  617.4(b)  for  any  workers  that  the 
agency  considera  are  likely  to  be  eligible 
for  benefits.  State  agencies  shall  utiUze 
information  received  by  the  State's 
dislocated  worker  unit  to  facilitate  the 
early  filing  of  petitions  under  section 
221  of  the  Act  by  workers  potentially 
adversely  affected  by  imports. 

(3)  Advise  each  adversely  affected 
worker  to  apply  for  training  under 
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§  617.22(a)  before,  or  at  the  same  time 
as.  the  worker  applies  for  trade 
readjustment  allowances  under  subpart 
B  of  this  part. 

(4)  Interview  each  adversely  affected 
worker,  as  soon  as  practicable,  regarding 
suitable  training  opportunities  available 
to  the  worker  under  §  617.22(a)  and 
review  such  opportunities  with  the 
worker. 

6.  Section  617.10  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows. 

§617.10    Applications  for  TRA. 

•         •        •         »        • 

•  (d)  Advising  workers  to  apply  for 
training.  State  agencies  shall  advise 
each  worker  of  the  qualifying 
requirements  for  entitlement  to  TRA 
and  other  TAA  benefits  at  the  time  the 
worker  files  an  initial  claim  for  State  UI. 
and  shall  advise  each  adversely  affected 
worker  to  apply  for  training  under 
subpart  C  of  this  part  before,  or  at  the 
same  time,  the  worker  applies  for  TRA. 
as  required  by  §  617.4(e)(1)  and  (3). 

7.  Section  617.11  is  revised  to  read  as 
follows: 

S  61 7.11    Qualifying  raqulrements  for  TRA. 

(a)  Basic  qualifying  requirements  for 
entitlement— {!)  Prior  to  November  21, 
1988.  To  qualify  for  TRA  for  any  week 
of  unemployment  that  begins  prior  to 
November  21, 1988,  an  individual  must 
meet  each  of  the  following  requirements 
of  paragraphs  (a)(1)  (i)  through  (vii)  of 
this  section: 

(i)  Certification.  The  individual  must 
be  an  adversely  affected  worker  covered 
under  a  certification. 

(ii)  Separation.  The  individual's  first 
qualifying  separation  (as  defined  in 
paragraph  (t)(3)(i)  of  §  617.3)  before 
application  for  TRA  must  occur: 

(A)  On  or  after  the  impact  date  of  such 
certification;  and 

(B)  Before  the  expiration  of  the  two- 
year  period  beginning  on  the  date  of 
such  certification,  or,  if  earlier,  before 
the  termination  date,  if  any,  of  such 
certification. 

(iii)  Wages  and  employment.  (A)  In 
the  52-week  period  (i.e..  52  consecutive 
calendar  weeks)  ending  with  the  week 
of  the  individual's  first  qualifying 
separation,  the  individual  must  have 
had  at  least  26  weeiks  of  employment  at 
wages  of  $30  or  more  a  week  in 
adversely  affected  employment  with  a 
single  firm  or  subdivision  of  a  firm. 
Evidence  that  an  individual  meets  this 
requirement  shall  be  obtained  as 
provided  in  §617.12.  Employment  and 
wages  covered  under  more  than  one 
certification  may  not  be  combined  to 
qualify  for  TRA. 


(B)(;)  I  or  the  purposes  of  paragraph 
(a)(l)(iii)  of  this  section,  any  week  in 
which  su  :h  indi^ndual — 

(i)  is  oi  employer-authorized  leave 
from  sue  i  adversely  affected 
employm  Bnt  for  purposes  of  vacation, 
sickness,  injury,  maternity,  or  inactive 
duty  or  ai  itive  duty  military  service  for 
training,  i  )r 

[ii]  doe  I  not  work  in  such  adversely 
affected  e  mployment  because  of  a 
disability  compensable  under  a  workers' 
compensation  law  or  plan  of  a  State  or 
the  United  States,  or 

(///■)  ha(  adversely  affected 
employm  mt  interrupted  to  serve  as  a 
full-time  epresentativeof  a  labor 
organizat  on  m  such  firm  or 
subdivisii  tn. 

shall  be  ti  eated  as  a  week  of 
employmf  nt  at  wages  of  $30  or  more; 

[2)  Pro\Jtided.  that— 

(i)  not  r  lore  than  7  weeks  in  the  case 
of  weeks  i  escribed  in  paragraph 
(a)(l)(iii)(  \)[l)(i)  or  paragraph 
(a)(l){i7/)(:  \)(l][iii)  of  this  section,  or 
both,  and  ii]  not  more  than  26  weeks 
described  in  paragraph 
(a)(l)(iii)(  DiWi)  of  this  section, 
may  be  t«  ated  as  weeks  of  employment 
for  purpo!  es  of  paragraph  (a)(l)(iii)  of 
this  sectio  a. 

(C)  Wag  js  and  employment  creditable 
under  par  igraph  (a)(l)(iii)  of  this  section 
shall  not  i  iclude  employment  or  wages 
earned  or  )aid  for  employment  which  is 
contrary  t(  i  or  prohibited  by  any  Federal 
law. 

(iv)  Entitlement  to  UI.  The  individual 
must  have  been  entitled  to  (or  would 
have  been  entitled  to  if  the  individual 
had  applie  d  therefor)  UI  for  a  week 
within  the  benefit  period— 

(A)  in  which  the  individual's  first 
qualifyingseparation  occurred,  or 

(B)  whi*  began  (or  would  have 
begun)  by  teason  of  the  filing  of  a  claim 
for  UI  by  t|ie  individual  after  such  first 
qualifying  jseparation. 

(v)  Exhaustion  of  UI.  The  individual 
must: 

(A)  Havd  exhausted  all  rights  to  any 
UI  to  which  the  individual  was  entitled 
(or  would  have  been  entitled  to  if  the 
individuallhad  applied  therefor);  and 

(B)  Not  nave  an  unexpired  waiting 
period  applicable  to  the  individual  for 
any  such  1 1. 

(vi)  Exte  \ded  Benefit  work  test.  (A) 
The  indivii  lual  must— 

(1)  Acce  >t  any  offer  of  suitable  work, 
as  defined  In  §61 7.3(kk),  and  actually 
apply  for  any  suitable  work  the 
individual  jis  referred  to  by  the  State 
agency,  an^ 

(2)  Activ  jly  engage  in  seeking  work 
and  furnish  the  State  agency  tangible 
evidence  of  such  efforts  each  week,  and 


(3)  Register  for  work  and  be  referred 
by  the  State  agency  to  suitable  work, 
in  accordance  with  those  provisions  of 
the  applicable  State  law  which  apply  to 
claimants  for  Extended  Benefits  and 
which  are  consistent  with  Part  615  of 
this  Chapter. 

(B)  The  Extended  Benefit  work  test 
shall  not  apply  to  an  individual  with 
respect  to  claims  for  TRA  for  weeks  of 
unemployment  beginning  prior  to  the 
filing  of  an  initial  claim  for  TRA,  nor  for 
any  week  which  begins  before  the 
individual  is  notified  that  the  mdividual 
is  covered  by  a  certification  issued 
under  the  Act  and  is  fully  informed  of 
the  Extended  Benefit  work  test 
requirements  of  paragraph  (a}(l)(vi)  of 
this  section  and  §  617.17.  Prior  to  such 
notification  and  advice,  the  individual 
shall  not  be  subject  to  the  Extended 
Benefit  work  test  requirements,  nor  to 
any  State  timely  filing  requirement,  but 
shall  be  required  to  be  unemployed  and 
able  to  work  and  available  for  work  with 
respect  to  any  such  week  except  as 
provided  for  workers  in  approved 
training  in  §  617.17(b)(1). 

(vii)  fob  search  program  participation 
(A)  The  individual  is  enrolled  in. 
participating  in.  or  has  successfully 
completed  a  job  search  program  which 
meets  the  requirements  of  §  617.49(a);  or 
the  State  agency  has  determined  that  no 
acceptable  job  search  program  is 
reasonably  available  under  the  criteria 
set  forth  in  §  617.49(c). 

(B)  The  job  search  program 
requirement  shall  not  apply  to  an 
individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA.  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  is 
fully  informed  of  the  job  search  program 
requirement  of  paragraph  (a)(l)(vii)  of 
this  section  and  §  617.49. 

(C)  The  job  search  program 
requirement  shall  not  apply  to  an 
individual,  as  a  qualifying  requirement 
for  TRA,  with  respect  to  any  week 
ending  after  November  20, 1988,  but 
cooperating  State  agencies  are 
encouraged  to  continue  to  utilize  job 
search  programs  after  November  20, 
1988,  as  an  effective  tool  to  assist 
adversely  affected  workers  in  finding 
suitable  employment,  particularly 
unemployed  workers  who  have 
completed  training  or  for  whom  the 
training  requirement  has  been  waived 
under  §617.19. 

(2)  On  and  after  November  21.  1988 
To  qualify  for  TRA  for  any  week  of 
unemployment  that  begins  on  or  after 
November  21, 1988,  an  individual  must 
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meet  each  of  the  following  requirements 
of  paragraphs  (a)(2)  (i)  through  (vii)  of 
this  section: 

(i)  Certification.  The  individual  must 
be  an  adversely  affected  worker  covered 
under  a  certification. 

(ii)  Separation.  The  individual's  first 
qualifying  separation  (as  defined  in 
paragraph  (t)(3)(i)  of  §  617.3)  before 
application  for  TRA  must  occur: 

(A)  On  or  after  the  impact  date  of  such 
certification;  and 

(B)  Before  the  expiration  of  the  two- 
year  period  beginning  on  the  date  of 
such  certification,  or,  if  earlier,  before 
the  termination  date,  if  any,  of  such 
certification. 

(iii)  Wages  and  employment.  (A)  In 
the  52-week  period  (i.e.,  52  consecutive 
calendar  weeks)  ending  with  the  week 
of  the  individual's  first  qualifying 
separation,  or  any  subsequent  total 
qualifying  separation  under  the  same 
certification,  the  individual  must  have 
had  at  least  26  weeks  of  employment  at 
wages  of  $30  or  more  a  week  in 
adversely  affected  employment  with  a 
single  firm  or  subdivision  of  a  firm. 
Evidence  that  an  individual  meets  this 
requirement  shall  be  obtained  as 
provided  in  §617.12.  Employment  and 
wages  covered  under  more  than  one 
certification  may  not  be  combined  to 
qualify  for  TRA- 

(B)(1)  For  the  purposes  of  paragraph 
(a)(2)(iii)  of  this  section,  any  week  in 
which  such  individual — 

(j)  Is  on  employer-authorized  leave 
from  such  adversely  affected 
employment  for  purposes  of  vacation, 
sickness,  injury,  maternity,  or  inactive 
duty  or  active  duty  military  service  for 
training,  or 

[ii]  Does  not  work  in  such  adversely 
affected  employment  because  of  a 
disability  compensable  under  a  workers' 
compensation  law  or  plan  of  a  State  or 
the  United  States,  or 

(///)  Had  adversely  affected 
employment  interrupted  to  serve  as  a 
full-time  representative  of  a  labor 
organization  in  such  firm  or 
subdivision,  or 

[iv]  Is  on  call-up  for  the  purpose  of 
active  duty  in  a  reserve  status  in  the 
Armed  Forces  of  the  United  States  (if 
such  week  began  after  August  1, 1990), 
provided  such  active  duty  is  "Federal 
service"  as  defined  in  part  614  of  this 
chapter, 

shall  be  treated  as  a  week  of 
employment  at  wages  of  $30  or  more; 

[2]  Provided,  that— 

(j)  Not  more  than  7  weeks  in  the  case 
of  weeks  described  in  paragraph 
(a)(2)(iii)(B)(l)  (j")  or  [iii]  of  this  section, 
or  both,  and 


[ii]  Not  more  than  26  weeks  described 
in  paragraph  (a)(2)(iii)(B){l)  [ii]  or  (jV)  of 
this  section, 
may  be  treated  as  weeks  of  employment 
for  purposes  of  paragraph  (a)(2)(iii)  of 
this  section. 

(C)  Wages  and  employment  creditable 
under  paragraph  (a)(2)(iii)  of  this  section 
shall  not  include  employment  or  wages 
earned  or  paid  for  employment  which  is 
contrary  to  or  prohibited  by  any  Federal 
law. 

(iv)  Entitlement  to  UI.  The  individual 
must  have  been  entitled  to  (or  would 
have  been  entitled  to  if  the  individual 
had  applied  therefor)  UI  for  a  week 
within  the  benefit  period — 

(A)  in  which  the  individual's  first 
qualifying  separation  occurred,  or 

(B)  which  began  (or  would  have 
begun)  by  reason  of  the  filing  of  a  claim 
for  UI  by  the  individual  after  such  first 
qualifying  separation. 

(v)  Exhaustion  of  UI.  The  individual 
must: 

(A)  Have  exhausted  all  rights  to  any 
UI  to  which  the  individual  was  entitled 
(or  would  have  been  entitled  if  the 
individual  had  applied  therefor);  and 

(B)  Not  have  an  unexpired  waiting 
period  applicable  to  the  individual  for 
any  such  UI. 

(vi)  Extended  Benefit  work  test.  (A) 
The  individual  must — 

[1]  Accept  any  offer  of  suitable  work, 
as  defined  in  §  617.3(kk),  and  actually 
apply  for  any  suitable  work  the 
individual  is  referred  to  by  the  State 
agency,  and 

[2]  Actively  engage  in  seeking  work 
and  furnish  the  State  agency  tangible 
evidence  of  such  efforts  each  week,  and 

[3]  Register  for  work  and  be  referred 
by  the  State  agency  to  suitable  work, 
in  accordance  with  those  provisions  of 
the  applicable  State  law  which  apply  to 
claimants  for  Extended  Benefits  and 
which  are  consistent  with  part  615  of 
this  chapter. 

(B)  The  Extended  Benefit  work  test 
shall  not  apply  to  an  individual  with 
respect  to  claims  for  TRA  for  weeks  of 
unemployment  beginning  prior  to  the 
filing  of  an  initial  claim  for  TRA,  nor  for 
any  week  which  begins  before  the 
individual  is  notified  that  the  individual 
is  covered  by  a  certification  issued 
under  the  Act  and  is  fully  informed  of 
the  Extended  Benefit  work  test 
requirements  of  paragraph  (a)(2)(vi)  of 
this  section  and  §  617.17.  Prior  to  such 
notification  and  advice,  the  individual 
shall  not  be  subject  to  the  Extended 
Benefit  work  test  requirements,  nor  to 
any  State  timely  filing  requirement,  but 
shall  be  reauired  to  be  unemployed  and 
able  to  vfotit  and  available  for  work  with 
respect  to  any  such  week  except  as 


provided  in  §  617.17(b)(2)  for  workers 
enrolled  in,  or  participating  in,  a 
training  program  approved  under 
§  617.22(a). 

(vii)  Participation  in  training.  (A)  The 
individual  must — 

(1)  Be  enrolled  in  or  participating  in 
a  training  program  approved  pursuant  to 
§  617.22(a),  or 

[2]  Have  completed  a  training    • 
program  approved  under  §  617.22(a), 
after  a  total  or  partial  separation  from 
adversely  affected  employment  within 
the  certification  period  of  a  certification 
issued  under  the  Act,  or 

[3]  Have  received  ft'om  the  State 
agency  a  written  statement  under 
§  617.19  waiving  the  participation  in 
training  requirement  for  the  individual. 

(B)  Tne  participation  in  training 
requirement  of  paragraph  (a)(2)(vii)  of 
this  section  shall  not  apply  to  an 
individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA,  nor  for  any  week  which 
begins  before  the  individual  is  notified 
that  the  individual  is  covered  by  a 
certification  issued  under  the  Act  and  is 
fully  informed  of  the  participation  in 
training  requirement  of  paragraph 
(a)(2)(vii)  of  this  section  and  §617.19. 

(C)  The  participation  in  training 
requirement  of  paragraph  (a)(2)(vii)  of 
this  section  shall  apply,  as  a  quahfying 
requirement  for  TRA,  to  an  individual 
with  respect  to  claims  for  TRA  for 
weeks  of  unemployment  commencing 
on  or  after  November  21, 1988,  and 
beginning  with  the  first  week  following 
the  week  in  which  a  certification 
covering  the  individual  is  issued  under 
the  Act,  unless  the  State  agency  has 
issued  a  written  statement  to  the 
individual  under  §  617.19  waiving  the 
participation  in  training  requirement  for 
the  individual. 

(D)  For  purposes  of  paragraph 
(a)(2)(vii)  of  this  section,  the  following 
definitions  shall  apply: 

[1]  Enrolled  in  Training.  A  worker 
shall  be  considered  to  be  enrolled  in 
training  when  the  worker's  application 
for  training  is  approved  by  the  State 
agency  and  the  training  institution  has 
furnished  written  notice  to  the  State 
agency  that  the  worker  has  been 
accepted  in  the  approved  training 
program  which  is  to  begin  within  30 
calendar  days  of  the  date  of  such 
approval.  (A  waiver  under  §  617.19  shall 
not  be  required  for  an  individual  who  is 
enrolled  in  training  as  defined  herein.) 

[2]  Completed  Training.  A  worker 
shall  be  considered  to  have  completed 
a  training  program  if  the  training 
program  was  approved,  or  was 
approvable  and  is  approved,  pursuant  to 
§  617.22,  and  the  training  was 
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compleled  subsequent  to  the 
individual's  total  or  pential  teparation 
from  adversely  afiected  enipk)3nnent 
within  the  certification  period  of  a 
certificatiaa  issasd  under  the  Act,  and 
the  training  provider  has  certified  that 
all  the  coiditions  for  completion  cf  the 
traiiniiBTgcwiam  have  been  satisfied. 


\3)  Special  rules  for  workers  ^parated 
in  1981  to  1986  period,  (i)  Basic 
conditiaas.  Under  section  1425ft))  of  the 
Omnibas  Trade  a»d  Competitireness 
Act  of  1968  (the  "OTCA"}  ^ub.  L.  100- 
418j  the  time  bmit  on  the  eligibility 
period  for  basic  TRA  in  section  233(a)(2) 
of  the  Act  tb^ore  ai>d  after  the 
amendment  by  Public  Law  100-418), 
and  the  210-day  time  limit  in  section 
233(b}  of  the  Act  on  tiie  filing  of  a  bona 
fide  application  for  training  in  order  to 
qualify  for  additional  TRA.  ai«  set  aside 
and  shall  be  disregarded  for  any 
individual  separated  from  adversely 
affected  employment  in  the  period 
which  began  on  August  13, 1981.  and 
ended  on  April  7. 1986:  Provided.  That, 
any  such  individual  must  meet  all  of  the 
followiBg  requirements  <rf  paragraphs 
(a)(3)(iKA)  thnnisfa  (E)  of  this  section  to 
qualify  fcr  TRA  hr  any  week. 

(A)  Period  of  separation.  The 
separation  v5  the  indrvidual  must  have 
occurred  on  a  date -within  the  period 
which  began  on  August  13.  1981  and 
ended  on  April  7, 1966. 

(BJ  Total  separation  reqaired.  5nch 
separation  must  be  a  "total  separation" 
as  defined  in  §617.3(11),  and  a  "total 
qualifying  separatian"as  defined  in 

§  617.3(t)(3Ki}{B):  and.  far  the  parposes 
of  determining  whether  an  individual 
has  been  continuotKily  unemployed  as 
defined  in  §€17.3{t)(3j(i)(E),  only  tte 
last  such  total  separation  within  the 
August  13. 1981  to  April  7, 1986  period 
shall  be  taken  into  account. 

(C)  Other  standard  requiretnents.  The 
mdividual  must,  with  reject  to  such 
total  separation,  meet  all  of  flie 
requirements  of  paragraphs  W(2)Ci) 
through  (v)  of  this  section. 

(D)  PartidpatiaD  in  tra/ntng.  U)  ThB 
individual  must  meet  the  reqmreBBeaits 
of  paragraph  ,{a)(2)(vii)  of  this  section, 
with  respect  to  being  enrolled  in  or 
participating  in  a  training  prc^^n 
approved  pursuant  to  §€1 7.22(a)L  as  to 
each  wetk  TRA  is  claiined,  and  not  be 
ineligible  under  §617.  ia(b)(2J  fan- ^hire 
to  begin  participation  in  such  training  or 
fci  ceasing  to  partidpate  in  «uch 
traiiuag. 

(^nVith  respect  to  participation  in 
training.  «s  required  mder  pwr«priH;.>, 
(a)(3)  of  this  jwiiion.  the  hoedcin    ' 
training  provisionairfS  617.1Si(d)  Aall 
be  applicable,  aad  the  wairw of 
partithpalioB  provisntu  in  '§617,19 
shall  not  be  applicable. 


{£)  Co«iiUBMis/yxinemp/o>«i  tOThe 
individual  must  have  bean  continuously 
unemployed  since  the  date  of  the 
individual's  total  separation  referred  to 
in  paragraph  (a)(2i(viiXB)  of  this 
section,  riot  taking  into  account  ibr  the 
purposesbf  this  determination  any  work 
in  which  the  individual  was  employed 
in  seasonal  employment,  odd  jobs,  or 
part-time^  tempocary  amployat^it. 

12)  For  purposes  of 
§  617.11(^(3)(i)(E)(7).  continuously 
unamplojied  shall  mean  the  individual 
has  not  baen  engaged  in  any 
employmint,  except  for  seasonal 
employment,  odd-jobs,  or  part-time, 
temporary  employment.  EmpJoyment 
shall  be  cdnsidered: 

(i)  Seasifnal  employment  when 
seasonalil^  provisions  of  the  applicable 
State  law  are  appJicaHe  to  such 
employment:  or 

[ii]  An  aid  job  when  the  established 
period  of  amployment  occurs  within 
five  (5)  coAsecutive  days  or  less;  or 

Uii]  Part-time,  temporary  employment 
when  a  termination  date  of  one  hundred 
fifty  tl50J  days  or  less  was  established 
at  the  tim^  of  employment,  and  the 
average  weekly  hours  for  the  job,  over 
the  period  pf  employment,  was  less  than 
30  hours  pfer  week. 

(ii)  TRA  'jayments  prospective  only. 
The  provis  ons  of  paragraph  (a)(3)  of 
this  sectioi  i  apply  to  payments  of  TRA 
only  for  weeks  which  begin  aftea-  August 
23, 1988,  and  with  respect  to  training  in 
which  the  ndividual  becomes  enrolled 
and  begins  participation  before  or  after 
such  date,  i  nd  which  is  approved  under 
§  617.22(a3  before  or  after  such  date.  No 
payment  of  TRA  may  be  authorized 
under  parai  ^aph  Ia)(3)  of  this  section  for 
any  week  m  hich  ends  before  such 
trainingis  « pproved  under  § 617^2(a). 
(iii)  Othef  special  rnhs.  U)  AWiou^ 
the  last  tota  1  qualifying  separation  of  an 
individual '  vill  be  used  fer-tfre  purposes 
of  the  deter  ntnation  nnder  paraBranh 
{a)(3)(i)(B)4f  this  section,  the 
individual's  first  qualifying  separation 
(as  defined  in  paragraph  (t)(3)(ii)  of 
§  617.3)  mu^t  "be  used  to  determine  the 
weekly  andjmaxinram  amounts  payable 
to  the  individual  in  accordance  with 
§§617.13  and  617.14. 

(^)  No  iiKlividual  shaH  be  determined 
to  be  eligJblk  for  TRA  under  paragraph 
(a)(3)  of  this^  section  if  the  individual 
has  previou«y  received  a-H  of  the  basic 
and  addrtioial  TRA  to  which  the 
individualwas  entitled. 

(3)  The  wUveek  eligibility  period  for 
addition^  TFA  is  applicable  under 
parap-aph  (a3(3)  of  this  section,  as  sudi 
term  is  defiitad  in  paragraBh  <ni)(2)  «f 
§617.3.        I  o-  j~       V  / 


<4)Spec». 


workers— re  roactive.  (i)  Basic' 


rales  foroM  and  gas 


conditions.  Under  section  l421fa)(l)(B) 
of  the  OTCA,  individuals  employwi  by 

independent  firms  engaged  in 
exploration  or  drilling  for  oil  and 
natural  gas  who  were  separated  after 
September  30,  1985,  may  be  entitled, 
retroactively,  to  TAA  program  benefits, 
but  only  it  as  to  any  sudi  individual, 
all  of  die  amdiUons  in  the  following 
provisions  of  para^ph  (aK4)  of  this 
section  are  met. 

(ii)  Prior  certification.  Individuals 
covered  by  this  par^raph  (a)(4)  do  not 
include  any  individual  covered  under  a 
certification  {made  with  respect  to  the 
same  firm  or  subdivision  of  a  firm)  that 
was  issued  under  section  223  of  the  Act 
without  regard  to  the  amendments  to 
sectioo  222  of  the  Act  (relating  to  oil 
and  gas  workers)  made  by  section  1421 
(a)(1)(A)  of  the  OTCA. 

(iii)  Pietition.  |A}  To  apply  for  a 
certification  under  section  223  covering 
workers  referred  to  in  section  1421 
(aMlKB)  of  the  OTCA,  a  petition  must 
have  been  filed  in  the  Office  of  Trade 
Adjostment  Assistance  after  August  23, 
1988,  and  on  or  beftire  November  18, 
1 988,  by  or  on  behalf  of  a  group  of 
workers  of  such  a  firm  or  subdivision  of 
a  firm. 

(B)  A  petition,  to  be  valid,  may  not  be 
signed  by  or  on  behalf  of  an  individual 
referred  to  in  paragraph  (a)(4)(ji)  of  this 
section. 

(iv)  Certification.  {A)  As  provided  in 
section  1421(a)  (l)(B)-of  the  OTCA,  a 
certification  issued  pursuant  to  section 
223  of  the  Act  will  not  be  subject  to  the 
one-year  limitation  on  the  impact  date 
whidi  is  specified  in  section  223(b)  of 
the  Act,  but  the  impact  date  of  any  such 
certification  may  not  be  a  date  earfier 
than  Ortober  1 ,  1965 . 

(B)  A  certification  shall  not  be  issued 
under  the  authority  of  section 
1421(a)(1)(B)  of  the  OTCA  if  a 
certification  could  hare  beeirtssued 
under  section  223  of  the  Act  before  or 
after  the  amendment  made  by  section 
1421(a)(1)(A)  of  the  OTCA. 

(v)  Coverage  of  certification. 
Individuals  covered  by  a  certification 
issued  under  the  authority  of  section 
1421(aKl)(B)  of  the  OTCA  will  be 
eligible  to  apply  for  TAA  program 
benefits  as  follows: 

(A)  Basic  and  additional  TRA. 
retroactively  and  prospectively,  subjea 
to  the  conditions  stated  in  paraeraoh 
(a)(4)  of  this  section: 

(B)  Trainmg,  prospectively,  subject  to 
the  conditions  stated  rn  subpart  C  of  this 
part; 

(C)  Job  search  allowances, 
prospectively,  subject  to  the  conditions 
stated  in  subpart  D  of  this  part;  and 
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(D)  Relocation  allowances, 
prospectip/ely,  subject  to  the  conditions 
stated  in  subpart  E  of  this  part. 

(vi)  TRA  entitlement.  To  qualify  for 
TRA  for  any  week,  an  individual  must 
meet  all  of  the  following  requirements 
of  paragraphs  (a)(4)(vi)(A)  through  (D)  of 
this  section; 

(A)  Certification.  The  individual  must 
be  an  adversely  affected  worker  covered 
under  a  certification  issued  pursuant  to 
section  223  of  the  Act  and  under  the 
authority  of  section  1421(a)(1)(B)  of  the 
OTCA. 

(B)  Date  of  separation.  The  date  of  the 
individual's  most  recent  total  separation 
(as  defined  in  §  617.3)  must  be  a  date 
after  September  30, 1985,  and  within 
the  certification  period  of  the 
certification  under  which  the  worker  is 
covered.  Separations  occurring  prior  to 
October  1, 1985.  shall  be  disregarded  for 
the  purposes  of  determining  whether  an 
individual  experienced  a  total 
separation  after  September  30. 1985. 

(C)  Other  standard  requirements.  [1) 
With  respect  to  weeks  of  unemployment 
that  begin  after  September  30. 1985.  but 
prior  to  November  21. 1988,  the 
individual  must,  with  respect  to  the 
separation  referred  to  in  paragraph 
(a)(4)(vi)(B)  of  this  section,  meet  all  of 
the  requirements  of  paragraph  (a)(l)(i) 
through  (vii)  of  this  section,  and 

[2)  With  respect  to  weeks  of 
unemployment  that  begin  on  or  after 
November  21, 1988,  the  individual  must 
meet  all  of  the  requirements  of 
paragraphs  (a)(2)(i)  through  (vii)  of  this 
section. 

(D)  Other  special  rules.  (1)  Although 
an  individual  s  most  recent  total  or 
partial  separation  after  September  30, 
1985  must  be  used  for  the  purposes  of 
this  paragraph  (a)(4)(vi)(B)  of  this 
section,  the  individual's  first  qualifying 
separation  (as  defined  in  paragraph 
(t)(3)(ii)  of  §  617.3)  must  be  used  to 
determine  the  weekly  and  maximum 
amounts  payable  to  the  individual  in 
accordance  with  §§  617.13  and  617.14. 

(2)  The  60-day  preclusion  rule  in 
paragraph  {b)(l)  of  this  section  shall  not 
be  applicable  to  an  individual  covered 
by  a  certification  referred  to  in 
paragraph  (a)(4)(vi)(A)  of  this  section, 
and  who  is  eligible  for  TRA  under  the 
provisions  of  paragraph  (a)(4)  of  this 
section. 

(3)  The  26-week  eligibility  period  for 
additional  TRA  (as  defined  in  paragraph 
(m)(2)  of  §  617.3)  is  applicable  under 
paragraph  (a)(4)  of  this  section. 

(b)  First  week  of  entitlement.  The  first 
week  any  individual  may  be  entitled  to 
a  payment  of  basic  TRA  shall  be  the 
later  of: 

(1)  The  first  week  beginning  more 
than  60  days  after  the  date  of  the  filing 


of  the  petition  which  resulted  in  the 
certification  under  which  the  individual 
is  covered  (except  in  the  case  of  oil  and 
gas  workers  to  whom  paragraph  (a)(4)  of 
this  section  applies);  or 

(2)  The  first  week  beginning  after  the 
individual's  exhaustion  of  all  rights  to  , 
Ul  including  waiting  period  credit,  as 
determined  under  §617.11(a)(l)(v)  or 
§  617.11(a)(2),  as  appropriate. 

8.  Section  617.14la)(2)  is  revised  to 
read  as  follows: 

S  61 7.1 4    Maximum  amount  of  TRA. 

(a)  General  rule.  *  *  * 
(2)  Subtracting  from  the  product 
derived  under  paragraph  (a)(1)  of  this 
section,  the  total  sum  of  UI  to  which  the 
individual  was  entitled  (or  would  have 
been  entitled  if  the  individual  had 
applied  therefor)  in  the  individual's  first 
benefit  period  described  in 
§617.11(a)(l)(iv)  or,  as  appropriate. 
§617.11(a)(2)(iv).  The  individual's  full 
entitlement  shall  be  subtracted  under 
this  paragraph,  without  regard  to  the 
amount,  if  any.  that  was  actually  paid  to 
the  individual  with  respect  to  such 
benefit  period. 

9.  Section  617.15  is  revised  to  read  as 
follows: 

§617.15    Duration  of  TRA. 

(a)  Bosjc  weeks.  An  individual  shall 
not  be  paid  basic  TRA  for  any  week 
beginning  after  the  close  of  the  104- 
week  eligibility  period  (as  defined  in 
§  617.3(m)(l)).  which  is  applicable  to 
the  individual  as  determined  under 
§§617.3  (m)(l).  617.3(t),  and  617.67(e). 

(b)  Additional  weeks.  (1)  To  assist  an 
individual  to  complete  training 
approved  under  subpart  C  of  this  part, 
payments  may  be  made  as  TRA  for  up 
to  26  additional  weeks  in  the  26-week 
eligibility  period  (as  defined  in 
§617.3(m)(2))  which  is  applicable  to  the 
individual  as  determined  under 
§§617.3(m)(2)  and  617.67(f). 

(2)  To  be  eUgible  for  TRA  for 
additional  weeks,  an  individual  must 
make  a  bona  fide  application  for  such 
training — 

(i)  within  210  days  after  the  date  of 
the  first  certification  under  which  the 
individual  is  covered,  or 

(ii)  if  later,  within  210  days  after  the 
date  of  the  individual's  most  recent 
partial  or  total  separation  (as  defined  in 
§§617.3(cc)  and  617.3(11))  under  such 
certification. 

(3)  Except  as  provided  in  paragraph 
(d)  of  this  section,  payments  of  TRA  for 
additional  weeks  may  be  made  only  for 
those  weeks  in  the  26-week  eligibility 
period  during  which  the  individual  is 
actually  participating  fully  in  training 
approved  under  §  617.22(a). 

(c]  Limit.  The  maximum  TRA  payable 
to  any  individual  on  the  basis  of  a  single 


certification  is  limited  to  the  maximum 
amount  of  basic  TRA  as  determined 
under  §617.14  plus  additional  TRA  for 
up  to  26  weeks  as  provided  in  paragraph 
(b)  of  this  section. 

(d)  Scheduled  breaks  in  training.  (1) 
An  individual  who  is  otherwise  eligible 
will  continue  to  be  eligible  for  basic  and 
additional  weeks  of  TRA  during 
scheduled  breaks  in  training,  but  only  if 
a  scheduled  break  is  not  longer  than  14 
days,  and  the  following  additional 
conditions  are  met: 

(i)  The  individual  was  participating  in 
the  training  approved  under  §  617.22(a) 
immediately  before  the  beginning  of  the 
break;  and 

(ii)  The  break  is  provided  for  in  the 
published  schedule  or  the  previously 
established  schedule  of  training  issued 
by  the  training  provider  or  is  indicated 
in  the  training  program  approved  for  the 
worker;  and,  further 

(iii)  The  individual  resumes 
participation  in  the  training 
immediately  after  the  break  ends. 

(2)  A  scheduled  break  in  training  shall 
include  all  periods  within  or  between 
courses,  terms,  quarters,  semesters  and 
academic  years  of  the  approved  training 
program. 

(3)  No  basic  or  additional  TRA  will  be 
paid  to  an  individual  for  any  week 
which  begins  and  ends  within  a 
scheduled  break  that  is  15  days  or  more. 

(4)  The  days  within  a  break  in  a 
training  program  that  shall  be  counted 
in  determining  the  number  of  days  of 
the  break  for  the  purposes  of  paragraph 
(d)  of  this  section  shall  include  all 
calendar  days  beginning  with  the  first 
day  of  the  break  and  ending  with  the 
last  day  of  the  break,  as  provided  for  in 
the  schedule  of  the  training  provider, 
except  that  any  Saturday,  Sunday,  or 
official  State  or  National  holiday 
occurring  during  the  scheduled  break  in 
training,  on  which  training  would  not 
normally  be  scheduled  in  the  training 
program  if  there  were  no  break  in 
training,  shall  not  be  counted  in 
determining  the  number  of  days  of  the 
break  for  the  purposes  of  paragraph  (d) 
of  this  section. 

(5)  When  the  worker  is  drawing  basic 
TRA,  the  maximum  amount  of  TRA 
payable  is  not  affected  by  the  weeks  the 
worker  does  not  receive  TRA  while  in 
a  break  period,  but  the  weeks  will  count 
against  the  1^4-week  eligibility  period. 

(6)  When  me  worker  is  drawing 
additional  weeks  of  TRA  to  complete 
training,  any  weeks  for  which  TRA  is 
not  paid  will  count  against  the 
continuous  26-week  eligibility  period 
and  the  number  of  weeks  payable. 

10.  Section  617.16  is  revised  to  read 
as  follows: 
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§617.16    Applicabta  State  law. 

(a)  What  law  governs.  The  applicable 
State  law  for  any  individual,  for  all  of 
the  purposes  of  this  part  617.  is  the 
State  law  of  the  State — 

(1)  In  which  the  individual  is  entitled 
to  UI  (whether  or  not  the  individual  has 
filed  a  claim  therefor)  immediately 
following  the  individual's  first 
separation  (as  defined  in  paiaRraph 
(tKl)  of  §617.3).  or 

(2)  If  the  individual  is  not  so  entitled 
to  UI  under  the  State  law  of  any  State 
immediately  following  such  first 
separation,  or  is  entitled  to  UI  under  the 
Railroad  Unemployment  Insurance  Act 
(RRUI),  the  State  law  of  the  State  in 
which  such  first  separation  occurred. 

(b)  Change  of  law.  The  State  law 
determined  under  paragraph  (a)  of  this 
section  to  be  the  apphcable  State  law  for 
an  individual  shall  remain  the 
applicable  State  law  for  the  individual 
until  the  individual  becomes  entitled  to 
UI  under  the  State  law  of  another  State 
(whether  or  not  the  individual  files  a 
claim  therefor). 

(c)  UI  entitlement  (l)  An  individual 
shall  be  deemed  to  be  entitled  to  UI 
under  a  State  law  if  the  individual 
satisfies  the  base  period  employment 
and  wage  qualifying  requirements  of 
such  State  law. 

(2)  In  the  case  of  a  combined-wage 
claim  (Part  616  of  this  chapter),  UI 
entitlement  shall  be  determined  under 
the  law  of  the  payins  State. 

(31  In  case  of  a  Federal  UI  daim,  or 
a  joint  State  and  Federal  UI  rlaim  (Parts 
609  and  €14  of  this  Chapter).  UI 
entitlement  shall  be  determined  under 
the  law  of  the  State  which  is  the 
applicable  State  for  such  claims. 

(d)  RRUI  claimants.  If  an  individual  is 
entitled  to  UI  under  the  Raikoad 
Unemployment  hisurance  Act.  the 
applicable  State  law  idr  purposes  trf 
paragraphs  (a)  and  (b)  of  this  section  is 
the  law  of  the  Sute  in  which  the 
individual's  first  quahfying  separation 
occurs. 

(e)  Liabie  State.  The  State  whose  State 
law  is  determined  under  this  section  to 
be  the  applicable  State  law  for  any 
individual  shall  be  the  hable  State  fca- 
the  individual  for  all  purposes  of  this 
part  617.  Any  State  other  than  the  liaWe 
State  shall  be  an  agent  State. 

11.  SecUon  €17.17  is  revised  to  read 
as  follows: 

§617.17    AweHabfWy  and  actnw  search  for 
work. 

(a)  Extended  Benefit  work  test 
applicable.  Except  as  provided  in 
paragraph  (b)  of  this  section,  an 
individual  shall,  as  a  basic  condition  of 
entitlement  to  basic  TRA  for  a  week  of 
unemployment — 


(1)  be  unemployed,  as  defined  in  the 
applicaUe  State  law  for  UI  claimants, 
and        I 

(2)  be  pie  to  work  and  available  for 
work.  asWefined  in  the  applicable  State 
law  for  IJI  claimants,  and 

(3)  satisfy  the  Extended  Benefit  work 
test  in  each  week  for  which  TRA  is 
claimed.las  set  forth  in  §§617.1itaJ{l) 
(vi)and4l7.11(a)(2)(vi). 

(b)  Exdjeptions-il)  Prior  to  November 
21,  I985|The  conditions  stated  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  notbe  applicable  to  an  individual 
actually  Participating  in  training 
approved  under  the  apphcable  State  law 
or  under  j§617.22(aj,  or  during  a 
schedule^  break  in  the  training  program 
if  (as  determined  fcff  the  purposes  of 
§617.15  Id))  the  individual  participated 
in  the  training  immediately  before  the 
beginning  of  the  break  and  resumes 
participaftion  in  the  training 
immediately  after  the  break  ends,  unless 
the  indiv:  dual  is  ineligible  or  subject  to 
disquahfi  ration  under  the  apolicable 
State  law  or  §  617.18  (b)(2). 

(2)  On  (  nd  after  November  21,  1988 
The  cond  tions  stated  in  paragraphs 
(aM2)  and  (aK3)  of  this  section  shall  not 
be  applia  ble  to  an  individual  who  is 
enrolled  i  i  or  participating  in  a  training 
program  a  jproved  under  §  617.22  (a),  or 
during  a  t  -eak  in  the  training  program 
if  (as  dete  mined  for  the  purposes  of 
§  617,l5(c ))  the  individual  participated 
in  the  trai  ling  immediately  before  the 
beginning  of  the  break  and  resumes 
participat  on  in  the  training 
immediati  ly  after  the  break  ends. 

12.  Para  jraph  (b)  of  §  617.18  is  revised 
to  read  as  bllows: 

§617.18    C  isqualifieMions. 

*        •        •        •        • 

(b)  Disgi  lalification  of  trainees— {!) 


State  law  inappJicabh.  A  State  law  shall 
not  be  applied  to  disqualify  an 
individual!  fi-om  receiving  either  UI  or 
TRA  becadse  the  individual: 

(i)  Is  enrolled  in  or  is  participating  in 
a  training  irogram  approved  under 
§617.22(a)ior 

(ii)  Refuses  work  to  which  the 
individual  |has  been  Teferred  by  the  State 
agency,  if  iuch  work  would  require  the 
individual  ko  discontinue  training,  or  if 
added  to  hours  of  training  would 
occupy  thei  individual  more  thai  8 
hours  a  da  j  or  40  htnirs  a  week,  except 
that  paragjiph  (bMl){ii)  of  this  section 
shall  not  a^ply  to  an  individual  who  is 
ineligible  under  paragraph  (b)(2)  of  this 
section;  or 

(iii)  Quitt  work,  if  the  individual  was 
employed  i  ^  work  which  was  not 
suitable  tas  defined  in  §  617.22(a)(1)). 
and  it  was  i  easonable  and  necessary  for 
the  individ  lai  to  quit  work  to  begin  or 


continue  training  approved  for  the 
individual  under  §  617.22(a). 

(2)  Trainees  ineligible,  (i)  An* 
individual  who,  wiSiout  justifiable 
cause,  fails  to  begin  participation  in  a 
training  program  which  is  approved 
under  §  617.22(a).  or  ceases  to 
participate  in  such  training,  or  for 
whom  a  waiver  is  revoked  pursuant  to 
§  617.19(c).  shall  cot  be  ehgible  for  basic 
TRA,  or  any  other  payment  under  this 
part  617.  for  the  week  in  which  such 
failure,  cessation,  or  revocation 
occurred,  or  any  succeeding  week 
thereafter  until  the  week  in  which  the 
individual  begins  or  resumes 
participation  in  a  training  program  that 
is  approved  under  §617.22(a). 

(ii)  For  purposes  of  this  section  and 
other  provisions  of  this  Part  617.  the 
following  definitions  shall  be  used: 

(A)  Failed  to  begin  participation.  A 
worker  shall  be  determined  to  have 
failed  to  begin  participation  m  a  training 
program  when  the  worker  fails  to  attend 
all  scheduled  training  classes  and  other 
training  activities  in  the  first  week  of  the 
training  program,  without  justifiable 
cause. 

(B)  Ceased  participation.  A  worker 
shall  be  determined  to  have  ceased 
participation  in  a  training  program 
when  the  worker  fails  to  attend  all 
scheduled  training  classes  and  other 
training  activities  scheduled  by  the 
training  institution  in  any  week  of  the 
training  program,  without  justifiable 
cause. 

(C)  Justifiable  cause.  For  the  purposes 
of  paragraph  (b)(2)  of  this  section,  the 
term  "justifiable  cause"  means  such 
reasons  as  would  justify  an  individual's 
conduct  when  measured  by  conduct 
expected  of  a  reasonable  individual  in 
like  circumstances,  including  but  not 
limited  to  reasons  beyond  the 
individual's  control  and  reasons  related 
to  the  individual's  capability  to 
participate  in  or  complete  an  approved 
training  program. 

•        •        •        •        • 

13.  A  new  §617.19  is  added  to  read 
as  follows: 

§  617.W    ftequirement  Jor  participation  hi 
training. 

(a)  In  general— (!)  Basic  requirement. 
(i)  All  individuals  otherwise  entitled  to 
basic  TRA.  for  all  weeks  beginning  on 
and  after  November  21. 1988,  must 
either  be  enrolled  in  or  participating  in 
a  training  program  approved  under 
§  617.22(a).  or  have  completed  a  training 
program  approved  under  §617.22{aJ.  as 
provided  in  §617.1  l(a)(2)(vii).  in  order 
to  be  entitled  to  basic  TRA  payments  fox 
any  such  week  (except  for  continuation 
of  payments  during  scheduled  bre^s  in 
training  of  14  days  or  less  under  the 
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conditions  stated  in  §  617.15(d)).  The 
training  requirament  of  paragraph 
(a)(l)(i)  of  this  section  shall  be  waived 
in  ^mting'on  an  individual  basis,  solely 
in  regard  to  entitlement  lo  basic  TRA.  if 
approval  of  training  for  the  individual  is 
notieasible  oris  not  afipropriate,  as 
determined  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(ii)  As  a  principal  condition  of 
entitlement  to  additional  TRA 
payments,  all  individuals  must  actually 
be  participating  in  a  training  program 
approved  under  §  617.22(a),  for  all 
weeks  beginning  before  Noverriber  21, 
1988,  and  for  all  weeks  beginning  on 
and  after  November  21, 1988  (except  for 
continuation  of  payments  during  breaks 
in  training  under  the  conditions  stated 
in  §61 7. 15(d)).  Paragraph  (a)(2)  of  this 
section  is  not  applicable  in  regard  to 
additional  TRA,  and  the  participation  in 
training  requirement  of  paragraph 
ta)(l)(ii)  of  this  section  may  not  be 
waived  under  any  circumstances. 

(2)  Waiver  of  participation 
requirement.  When  it  is  determined,  in 
accordance  with  paragraph  (a)(2)  of  this 
section,  that  it  is  not  feasible  or  is  not 
appropriate  (as  such  terras  are  defined 
in  paragraph  (b)  of  this  section)  to 
approve  a  training  program  for  an 
individual  otherwise  entitled  to  basic 
TRA,  the  individual  shall  be  furnished 
a  formal  written  notice  of  waiver,  with 
an  explanation  of  the  reason(s)  for  the 
waiver  and  a  statement  of  why  training 
is  not  feasible  or  is  not  appropriate  in 
the  case  of  such  individual.  At  a 
minimum,  the  wTitten  statement 
furnished  to  the  individual  shall  contain 
information  required  by  ^  617.50(e)  as 
well  as  the  following  information: 

(i)  Name  and  social  security  number 
of  the  individual; 

(ii)  Petition  number  under  which  the 
worker  was  certified; 

(iii)  A  statement  why  the  agency  has 
determined  that  it  is  not  feasible  or  is 
not  appropriate  to  approve  training  for 
the  individual  at  that  time,  and  the 
reason(s)  for  the  finding; 

(iv)  A  statement  that  the  waiver  will 
be  revoked  at  any  time  that  feasible  and 
appropriate  training  becomes  available; 

(v)  Any  other  advice  or  information 
the  State  agency  deems  appropriate  in 
informing  the  individual; 

(vi)  Signature  block  (with  signature) 
for  the  appropriate  State  olficial;  and 

(vii)  Signature  block  (with  signature) 
for  the  worker's  acknowledgement  of 
receipt. 

(3)  Denial  of  a  waiver.  In  any  case  in 
which  a  determination  is  made  to  deny 
to  any  individual  a  waiver  of  the 
participation  requirement,  the 
individual  shall  be  furnished  a  formal 
written  notice  of  denial  of  nmver. 


which  shall  xrontain  all  of  tthe 
information  TBqiriTed -of  ionnal  written 
notices  under  paragjvaph  (a)(2]  of  this 
section. 

(4)  Procedute.  Any^detennination 
under  paragraph  (a)(2)  or  paragraph 
(a)(3)  of  this  section  shall  'be  a 
determination  to  which  §§617:50  and 
617.51  apply,  including  the  lequiieroent 
that  any  written  notice  furnished  to  an 
individual  shall  include  notice  of  the 
individual's  appeal  rights  as  is  provided 
in  §  617.50(e). 

(b)  Reasons  for  issuing  a  waiver.  (1) 
For  the  purposes  of  paragraphs  (a)(2) 
and  (a)(8)  of  this  section,  a  waiver  of  the 
participation  in  training  requirement 
shall  be  issued  to  an  individual  only 
upon  a  supported  finding  that  approval 
of  a  §  617.22(a)  training  program  for  that 
individual  is  not  feasible  or  is  not 
appropriate  at  that  time. 

(i)  Feasible  and  appropriate.  For  the 
purposes  of  this  section: 

(A)  Feasible.  The  term  feasible  means: 

[1]  training  is  available  at  that  time 
which  meets  all  the  criteria  of 
§  617.22(a); 

(2)  the  individual  is  so  situated  as  to 
be  able  to  take  full  advantage  of  the 
training  opportunity  and  complete  the 
training;  and 

(3)  funding  is  available  to  pay  the  full 
costs  of  the  training  and  any 
transportation  and  subsistence  expenses 
which  are  compensable. 

The  funding  referred  to  in  paragraph 
(b)(l)(i)(A)(J)  of  this  section  includes 
ndt  only  TAA  program  fimds  but  also  all 
other  funds  available  under  any  of  the 
provisions  of  the  Job  Training 
Partnership  Act  (including  Title  III)  or 
any  other  Federal,  State  or  private 
source  Aatinay  be  utilized  for  training 
approvable  under  ^  617.22(a).  Further, 
the  individual's  situation  in  respect  to 
undertaking  training  (as  referred  to  in 
paragraph  ft»)(l)(i)(A)(2)  of  this  section) 
shall  include  taking  into  account 
personal  circumstances  that  preclude 
the  individual  from  being  able  to 
participate  in  and  complete  the  training 
program,  such  as  the  availabiUty  of 
transportation,  the  abiUty  tomake 
arrangements  for  necessary  child  tare, 
and  adequate  financial  resources  if  the 
weeks  of  training  exceeds  the  duration 
of  UI  and  TRA  payments. 

(B)  Appropriate.  The  term  appropriate 
means  being  suitable  or  compatible, 
fitting,  or  proper.  Appropriate, 
therefore,  refers  to  suitability  of  the 
training  for  the  wodcer  (including 
whether  there  is  a  isasonable  prospect 
which  is  lenonahlyiaresBeabie  that  the 
individual  vriD  he  reemplByed  by  the 
firm  irora  iivfaich  aepaxated).  and 
compatibility  of  the  training  for  \h.B 


purposes  of  the  TAA  Program.  In  these 
respects,  suitability  of  training  fortfae 
individual  is  encompassed  within  the 
several  criteria  in  ^-617.22  (a),  and 
compatibility  with  the  program  is 
covered  by  the  various  provisions  of 
subpart  C  of  this  part  which  describe  the 
types  of  training  approvable  under 
§  617.22(a)  and  the  limitations  thereon. 

(ii)  Basis  for  application.  Whether 
training  is  feasible  or  appropriate  at  any 
given  time  is  determined  by  finding 
whether,  at  ftat  time,  training  suitable 
for  the  worker  is  available,  the  training 
is  approvable  under  subpart  C  of  this 
part  including  the  criteria  in  §  617.22(a). 
the  worker  is  ^o  situated  as  to  be  able 
to  take  full  advantage  of  the  training  and 
satisfactorily  complete  the  training,  full 
funding  for  the  training  is  available  from 
one  or  more  sources  in  accordance  with 
§§  617.24  and  617.25.  the  worker  has 
the  financial  resources  to  complete  the 
training  when  the  duration  of  the 
training  program  exceeds  the  worker's 
eligibility  for  TRA.  and  the  training  will 
commence  within  30  days  of  approval. 

(2)  Particular  applications.  The 
reasons  for  any  determination  .that 
training  is  not  feasible  or  is  not 
appropriate  shall  be  in  accord  with  the 
following: 

(i)  Not  feasible  because — 

(A)  The  beginning  date  of  approved 
training  is  beyond  30  days,  as  required 
by  the  definition  for  "Enrolled  in 
training"  in  §617.11(a)(2)(vii)P), 

(B)  Training  is  not  reasonably 
available  to  the  individual, 

(C)  Training  is  not  available  at  a 
reasonable  cost. 

(D)  Funds  are  not  available  to  pay  the 
total  costs  of  training,  or 

(E)  Personal  circumstances  such  as 
health  or  financial  resources,  preclude 
participation  in  trauiing  or  satisfactory 
completion  of  training, 

(F)  Other  (explain). 

(ii)  Not  appropriate  because — 

(A)(7)  The  firm  from  which  the 
individual  was  separated  plans  to  recall 
the  individual  -within  the  reasonably 
foreseeable  future  (State  agencies  must 
verify  planned  recalls  with  the 
employer), 

(2)  Plamied  recall.  For  the  purpose  of 
determining  whether  the  recall  or 
reemployment  of  an  individual  is 
reasonably  foreseeable  (for  the  purposes 
of  this  section  and  §  617.22),  either  a 
specific  or  general  type  of  recall  (rfte  set 
out)  shall  be  deemed  to  be  sufficient. 

(i)  Specific  recall.  A  specific  recall  is 
where  an  individual  or  group  of 
individuals  who  was  separated  from 
employment  is  identified  and  notified 
by  the  employer  to  return  to  work 
within  a  specified  time  period. 
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Hi)  General  recall.  A  general  recall  is 
where  the  employer  announces  an 
intention  to  recall  an  individual  or 
group  of  individuals,  or  by  other  action 
reasonably  signals  an  intent  to  recall, 
withoul  specifying  any  certain  date  or 
specific  time  period. 

Uii)  Reasonably  foreseeable.  For 
purposes  of  determining  whether 
training  should  be  denied  and  a  training 
waiver  granted,  because  of  a  planned 
recall  that  is  reasonably  foreseeable, 
such  a  planned  recall  includes  a  specific 
recall  and  also  includes  a  general  recall 
(as  defined  in  paragraph  {b)(2)(ii)(A)(2) 
of  this  section)  if  the  general  recall  in 
each  individual's  case  is  reasonably 
expected  to  occur  before  the  individual 
i  exhausts  eligibility  for  any  regular  UI 
;  payments  for  which  the  individual  is  or 
may  become  entitled.  A  general  recall, 
in  which  the  timing  of  the  recall  is 
reasonably  expected  to  occur  after  the 
individual's  exhaustion  of  any  regular 
Ul  to  which  the  individual  is  or  may 
become  entitled,  shall  not  be  treated  as 
precluding  approval  of  training,  but 
shall  be  treated  as  any  other  worker 
separation  for  these  purposes. 

IB)  The  duration  of  training  suitable 
for  the  individual  exceeds  the 
individual's  maximum  entitlement  to 
basic  and  additional  TRA  payments  and 
the  individual  cannot  assure  financial 
responsibility  for  completing  the 
training  program, 

(C)  Tne  individual  possesses  skills  for 
"suitable  employment"  and  there  is  a 
reasonable  expectation  of  employment 
in  the  foreseeable  future,  or 

(D)  Other  (explain). 

(3)  Waivers  and  able  and  available. 
An  individual  who  has  been  furnished 
a  written  notice  of  waiver  under 
paragraph  (a)(2)  of  this  section  (or 
denial  of  waiver  under  paragraph  (a)(3) 
of  this  section)  shall  be  subject  to  all  of 
the  requirements  of  §  617.17(a),  which 
shall  continue  until  the  individual  is 
enrolled  in  a  training  program  as 
required  by  paragraph  (a)(2)(vii)  of 
§617.11. 

(c)  Waiver  review  and  revocations.  (1) 
State  agencies  must  have  a  procedure 
for  reviewing  regularly  (i.e.,  every  30 
days  or  less)  all  waivers  issued  under 
this  section  to  individuals,  to  ascertain 
that  the  conditions  upon  which  the 
waivers  were  granted  continue  to  exist. 
In  any  case  in  which  the  conditions 
have  changed — i.e..  training  has  become 
feasible  and  appropriate — then  the 
waiver  must  be  revoked,  and  a  written 
notice  of  revocation  shall  be  furnished 
to  the  individual  involved. 

(2)  In  addition  to  the  periodic  reviews 
required  by  paragraph  (c)(1)  of  this 
section.  State  agencies  must  have  a 
procedure  for  revoking  waivers  in 
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with  the  approval  of  the 
which  the  individual  has 
such  training  is  scheduled  to 
within  30  days),  and  shall 
"  prior  to  such  approval, 
agencies  may  incorporate  a 
section  in  the  waiver  form  or 

revocation  form.  Any 
:ion  under  paragraph  (c)  of 
shall  be  a  determination  to 
7.50  and  617.51  apply.  The 
n  included  in  a  written  notice 

issued  under  this 
(c)  shall  include  all  of  the 
required  for  written  notices 
paragraph  {a)(2)  of  this 


C(  p 


shi  11 


agency 
individua 
issued  by 
time  as  thi 
(Approvec 
and  Budgi 


ageni  ies 


<  ageni  y 


th} 
TRA; 


(a)  State 
State 

(1)  Advising 
worker  to 
State 

reemployn 
worker  is 
the  time 
claim  for 

(2)  Referring 
worker  to 
for  training 
services  in 

(b)  State  agency 
responsibi 
agencies  u 
include, 

(1)  InteriJie 
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bit 


training  o 
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opportunities 
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.  ung  and  reporting.  (1) 
must  develop  procedures 
ng  and  reporting  on  the 
waivers  issued  and  revoked, 
as  specified  in  paragraphs  (b) 
his  section,  and  report  such 
Department  of  Labor  as 
jy  the  Department, 
agencies  are  not  required  to 
pies  of  individual  waiver  and 
notices  to  the  Department  of 
hss  specifically  requested  by 
enf.  However,  each  State 
retain  a  copy  of  every 
waiver  and  revocation  notice 
he  State,  for  such  period  of 
Department  requires, 
by  the  Office  of  Management 
:  under  control  number  1205- 


0016). 

14.  Section  617.20  is  revised  to  read 
as  follows 

§617.20    Rksponslblllties  for  the  delivery 
of  reempio]  ment  services. 


tie 


agency  referral.  Cooperating 
shall  be  responsible  for: 
_  each  adversely  affected 
pply  for  training  with  the 

responsible  for 
ent  services,  while  the 
receiving  UI  payments,  and  at 
individual  files  an  initial 
and 

each  adversely  affected 
State  agency  responsible 
and  other  reemployment 
a  timely  manner. 

responsibilities.  The 
ities  of  cooperating  State 
der  subpart  C  of  this  part 
are  not  limited  to: 
swing  each  adversely 
cer  regarding  suitable 
p  Jortunities  reasonably 
each  individual  under 
this  part,  reviewing  such 
with  each  individual, 


informing  each  individual  of  the 
requirement  for  participation  in  training 
as  a  condition  for  receiving  TRA,  and 
accepting  each  individual's  application 
for  training.  Such  training  may  be 
approved  for  any  adversely  affected 
worker  at  any  time  after  a  certification 
is  issued  and  the  worker  is  determined 
to  be  covered  without  regard  to  whether 
the  worker  has  exhausted  all  rights  to 
unemployment  insurance; 

(2)  Registering  adversely  affected 
workers  for  work; 

(3)  Informing  adversely  affected 
workers  of  the  reemployment  services 
and  allowances  available  under  the  Act 
and  this  Part  617,  the  application 
procedures,  the  filing  date  requirements 
for  such  reemployment  services  and  the 
training  requirement  for  receiving  TRA. 

(4)  Determining  whether  suitable 
employment,  as  defined  in 
§617.22(a)(l),  is  available; 

(5)  Providing  counseling,  testing, 
placement,  and  supportive  services; 

(6)  Providing  or  procuring  self- 
directed  job  search  training,  when 
necessary, 

(7)  Providing  training,  job  search  and 
relocation  assistance; 

(8)  Developing  a  training  plan  with 
the  individual; 

(9)  Determining  which  training 
institutions  offer  training  programs  at  a 
reasonable  cost  and  with  a  reasonable 
expectation  of  employment  following 
the  completion  of  such  training,  and 
procuring  such  training; 

(10)  Documenting  the  standards  and 
procedures  used  to  select  occupations 
and  training  institutions  in  which 
training  is  approved; 

(11)  Making  referrals  and  approving 
training  programs; 

(12)  Monitoring  the  progress  of 
workers  in  approved  training  programs; 

(13)  Developing,  and  periodically 
reviewing  and  updating  reemployment 
plans  for  adversely  affected  workers; 

(14)  Developing  and  implementing  a 
procedure  for  reviewing  training 
waivers  and  revocations  at  least  every 
30  days  to  determine  whether  the 
conditions  under  which  they  are  issued 
have  changed;  and 

(15)  Coordinating  the  administration 
and  delivery  of  employment  services, 
benefits,  training,  and  supplemental 
assistance  for  adversely  affected  workers 
with  programs  under  the  Act  and  under 
Title  III  of  the  Job  Training  Partnership 
Act. 

15.  The  introductory  text  and 
paragraphs  (e)  and  (g)  of  §617.21  are 
revised  to  read  as  follows: 

§  617.21    Reemployment  services  and 
allowances. 

Reemployment  services  and 
allowances  shall  include,  as 
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appropriate,  the  services  .and  allowances 
as  set  forth  In  this  section,  provided  thai 
those  services  included  within  the 
scope  of  paragiapiis  (a)  ^n-ough  (e)  df 
this  section  shall  be  provided  for  under 
any  other  Federal  law  other  than  the 
Act. 

(e)  Supportive  ■aervicxs.  Supportive 
services  shall  he  provided  so 
individuals  can  obtain  or  retain 
employment  or  participate  in 
enrployment  and  training  programs 
leading  to  everrtual  placement  in 
permanent  employment.  Such  services 
may  include  work  orientation,  basic 
education,  communication  skills,  child 
care,  and  any  other  services  necessary  to 
prepare  an  individual  for  full 
employment  in  accordance  with  the 
individual's  capabilities  and 
employment  opportunities. 

*  •        •        •        * 

(g)  .Classroom  training.  This  training 
activity  is  any  training  of  the  type 
normally  conducted  in  a  classroom 
setting,  including  vocational  education, 
and  may  be  provided  to  individuals 
when  the  conditions  for  approval  of 
training  are  met,  as  provided  in 
§  617.22(a),  to  impart  technical  skills 
and  rnformation  required  to  perform  a 
specific  job  or  group  of  jobs.  Training 
designed  to  enhance  the  employability 
of  individuals  by  upgrading  basic  skills, 
through  the  provision  of  courses  such  as 
remedial  etiucation  orEnglish-as-a- 
second-language,  shall  be  considered  as 
remedial  education  approvable  under 
§  617.22(a)  if  the  criteria  for  approval  of 
training  under  §  617.22(a)  are  met. 

•  «        «        •        • 

16.  Paragraphs  (a),  (b).  (c),  and  (0  (2). 
(3),  and  (4)  of  §  617.22  are  amended  to 
read  as  follows: 

§617.22    ApprsMl  of  training. 

(a)  Conditions  for  approval.  Training 
shall  be  approved  for  an  adversely 
affected  worker  if  the  State  agency 
determines  that: 

(11  There  is  no  suitable  employment 
(which  may  include  technical  and 
professional  employment)  available  for 
an  adversely  affected  worker. 

(i)  This  means  that  for  the  worker  for 
whom  ^pprovsd  of  training  is  being 
considered  under  this  section,  no 
suitable  employment  is  available  at  that 
time  for  that  worker,  either  in  "die 
committing  area,  as  defined  in 
§  617.3(k),  or  outside  the  commuting 
area  in  an  area  in  which  the  worker 
desires  to  relocate  vdth  the  assistance  oT 
a  relocation  allowance  under  subpart  £ 
of  this  part,  and  there  is  no  reasonalade 
prosped  of  such  sttitable  Bnxployment 
becoming  available  lor  (he  worker  in  the 


foreseeable  future.  For  the  purposes  of 
paragrapih  Ia)(l)  of  this  section  tinly,  the 
term  "suitable  employment"  means, 
with  respect  to  a  worker,  work  of  a 
substantially  equal  or  higher  skUl  level 
than  the  workers  past  adversely 
affected  employment, -and  wages  for 
such  work  at  not  less  that  80  percent  of 
the  worker's  average  weekly  wage. 

(2)  The  worker  would  benefit  from 
appropriate  training,  (i)  Tliis  means  that 
there  is  a  direct  relation^p  between 
the  needs  of  the  worker  for  skills 
training  or  remedial  education  and  what 
would  be  provided  hy  die  training 
program  under  consideration  for  the 
worker,  and  that -die  worker  has  the 
mental  and  physical  capabilities  1o 
undertake,  make  satisfactory  progress 
in,  and  complete  the  training.  This 
includes  die  further  crheritm  that  the 
individual  will  he  job  ready  on 
completion  of  the  training  program. 

(3)  There  is  a  reasonable  expectation 
of  employment  following  completion  of 
such  training,  (i)  This  means  that,  for 
that  worker,  given  the  job  market 
conditions  expected  to  exist  at  the  time 
of  the  completion  of  the  training 
program,  there  is.  fairly  and  objectively 
considered,  a  reasonable  expectation 
that  the  worker  will  find  a  job,  using  the 
skills  and  education  acquired  while  in 
training,  after  completion  of  the 
training.  Any  determination  under  this 
criterion  must  take  into  account  that  "a 
reasonable  expectation  of  employment" 
does  not  require  that  employment 
opportunities  for  the  worker  be 
available,  or  offered,  immediately  upon 
the  completion  of  the  approved  training. 
This  emphasizes,  rather  than  negates, 
the  point  that  there  must  be  a  feir  and 
objectivB  projection  of  joib  market 
conditions  expected  to  exist  at  the  time 
of  completion  of  the  traming. 

XA)  Tmining  approved  by  the 
Secretary  is  reasonably  availabh  to  the 
worker  from  either  governmental 
agencies  or  private  sources  (m^ch  may 
include  area  vocational  edacation 
schools,  as  tiefined  in  section  195(2)  of 
tJK  Vocational  Edacation  Act  of  1963, 
and  employers),  (i)  This  means  that 
training  is  reasonably  accessible  to  the 
worker  widun  the  woiker's  commuting 
area  at  any  governmental  or  private 
training  (or  education)  provider, 
particiilarly  including  on-the-job 
training  with  an  employer,  and  it  means 
training  that  is  suitable  for  the  worker 
and  meets  the  other  i:nteha  in 
par^aph  M  ofthisaection.  It  ako 
means  that  emphasis  must  be  given  to 
finding  aDoessiale  training  for  the 
worker,  although  net  pracludiag 
tveiniag  oataide  the  oommutiag  asaa  if 
none  is  available  at  the  tirna  widua  the 
worker's  commuting  area.  Whether  the 


training  is  within  or  outside  the 
commuting  area,  the  training  must  be 
available  at  a  xeasonable  cost  as 
prescribed  in  paragis^  (aj(6)  of  this 
section. 

lii)  In  determining  whether  or  not 
training  is  reasonably  available,  first 
Qonsideration  sbaD  be  given  to  training 
opportunities  available  within  the 
worker's  normal  commuting  area. 
Training  at  facihties  outside  the 
worker's  normal  commuting  area  should 
be  approved  only  if  such  training  is  not 
available  in  the  area  or  the  training  to 
be  provided  outside  the  normal 
commuting  area  will  involve  less 
charges  to  TAA  funds. 

[5]  The  worker  is  qualified  to 
undertake  and  complete  such  training. 
(i)  This  emphasizes  the  worker's 
personal  qualifications  to  undertake  and 
complete  approved  training.  Evaluation 
of  the  worker's  personal  qualifications 
must  include  the  worker's  physical  and 
mental  capabilities,  educational 
background,  work  e^erience  and 
financial  resources,  as  adequate  to 
undertake  and  complete  the  specific 
training  program  being  considered. 

(ii)  Evaluation  of  the  worker's 
financial  ability  shall  include  an 
analysis  of  the  worker'*  remaining 
weeks  of  UI  and  TRA  payments  in 
relation  to  the  duration  of  the  training 
program.  If  the  worker's  UI  and  TRA 
payments  will  be  exhausted  before  the 
end  of  the  training  program,  it  shall  be 
ascertained  whether  personal  or  family 
resources  will  be  available  to  the  worker 
to  con^)lete  the  training.  It  must  be 
noted  on  the  worker's  record  that 
financial  resources  were  discussed  with 
the  worker  before  the  training  was 
approved. 

tiii)  When  adequate  finandal 
resources  will  not  be  available  to  the 
worker  to  complete  a  training  program 
whidi  exceeds  the  duration  of  UI  and 
TRA  payments,  the  training  shall  not  be 
approv^  and  consideration  shall  be 
given  to  other  training  opportunities 
available  to  the  worker. 

(6)  Such  training  is  suitable  for  the 
worker  and  available  at  a  reasonable 
cost,  (i)  Such  training  means  the 
traiiung  being  considered  for  the 
worker.  Suit^e  for  the  worker  means 
that  paragraph  (a)(5)  of  this  section  is 
met  and  that  the  training  is  uipropriate 
for  the  worker  given  the  worker's 
capabilities,  background  and 
expenenoe. 

tii)  Available  at  a  reasonable  cost 
means  that  training  may  not  be 
approvai  at<me  provider  when,  all 
costs  being 'Censideiad,  traioing 
substantially  «imilar  in  quality,  content 
and  results ican  be  obtained  ifrom 
another  psovider  at  a  lower  iolal  £OSt 
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within  a  similar  time  frame.  It  also 
means  that  training  may  not  be 
approved  when  the  costs  of  the  training 
are  unreasonably  high  in  comparison 
with  the  average  costs  of  training  other 
workers  in  similar  occupations  at  other 
providers.  This  criterion  also  requires 
taking  into  consideration  the  funding  of 
training  costs  from  sources  other  than 
TAA  funds,  and  the  least  cost  to  TAA 
funding  of  providing  suitable  training 
opportunities  to  the  worker.  Greater 
emphasis  will  need  to  be  given  to  these 
elements  in  determining  the  reasonable 
costs  of  training,  particularly  in  view  of 
the  requirements  in  §  617.11(a)  (2)  and 
(3)  that  TRA  claimants  be  enrolled  in 
and  participate  in  training. 

(iii)  For  trie  purpose  of  determining 
reasonable  costs  of  training,  the 
following  elements  shall  be  considered: 

(A)  Costs  of  a  training  program  shall 
include  tuition  and  related  expenses 
(books,  tools,  and  academic  fees),  travel 
or  transportation  expenses,  and 
subsistence  expenses; 

(B)  In  determining  whether  the  costs 
of  a  particular  training  program  are 
reasonable,  first  consideration  must  be 
given  to  the  lowest  cost  training  which 
is  available  within  the  commuting  area. 
When  training,  substantially  similar  in 
quality,  content  and  results,  is  offered  at 
more  than  one  training  provider,  the 
lowest  cost  training  shall  be  approved; 
and 

(C)  Training  at  facilities  outside  the 
worker's  normal  commuting  area  that 
involves  transportation  or  subsistence 
costs  which  add  substantially  to  the 
total  costs  shall  not  be  approved  if  other 
appropriate  training  is  available. 

(b)  Allowable  amounts  for  training.  In 
approving  a  worker's  appUcation  for 
training,  the  conditions  for  approval  in 
paragraph  (a)  of  this  section  must  be 
found  to  be  satisfied,  including 
assurance  that  the  training  is  suitable  for 
the  worker,  is  at  the  lowest  reasonable 
cost,  and  will  enable  the  worker  to 
obtain  employment  within  a  reasonable 
period  of  time.  An  application  for 
training  shall  be  denied  if  it  is  for 
training  in  an  occupational  area  which 
requires  an  extraordinarily  high  skill 
level  and  for  which  the  total  costs  of  the 
training  are  substantially  higher  than 
the  costs  of  other  training  which  is 
suitable  for  the  worker. 

(c)  Previous  approval  of  training 
under  State  law.  Training  previously 
approved  for  a  worker  under  State  law 
or  other  authority  is  not  training 
approved  under  paragraph  (a)  of  this 
section.  Any  such  training  may  be 
approved  under  paragraph  (a)  of  this 
section,  if  all  of  the  requirements  and 
limitations  of  paragraph  (a)  of  this 
section  and  other  provisions  of  Subpart 
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C  of  this  )art  are  met.  but  such  approval 
shall  not  )e  retroactive  for  any  of  the 
purposes  of  this  Part  617.  including 
payment  jf  the  costs  of  the  training  and 
payment  )f  TRA  to  the  worker 
participal  ing  in  the  training.  However, 
in  the  cas  i  of  a  redetermination  or 
decision  i  eversing  a  determination 
denying  *)proval  of  training,  for  the 
purposes  af  this  Part  617  such 
redetermi  lation  or  decision  shall  be 
given  effe  n  retroactive  to  the  issuance 
of  the  deti  trmination  that  was  reversed 
by  such  n  determination  or  decision;  but 
no  costs  a  F  training  may  be  paid  unless 
such  cost)  actually  were  incurred  for 
training  ii  which  the  individual 
participat  (d.  and  no  additional  TRA 
may  be  pa  id  with  respect  to  any  week 
the  indivi  lual  was  not  actually 
participat  ng  in  the  training. 
•        •        •        •        • 

(f)  Lengi  h  of  training  and  hours  of 
attendanc  ?.  *  *  • 

(2)  Length  of  training.  The  maximum 
duration  f  )r  any  approvable  training 
program  i)  104  weeks  (during  which 
training  is  conducted)  and  no  individual 
shall  be  er  titled  to  more  than  one 
training  pi  ogram  under  a  single 
certificatic  n. 

(3)  Trail  ing  program,  (i)  For  purposes 
of  this  Pari  617.  a  training  program  may 
consist  of  *  single  course  or  group  of 
courses  wMich  is  designed  and  approved 
by  the  Stat^  agency  for  an  individual  to 
meet  a  spetific  occupational  goal. 

(ii)  Whei  1  an  approved  training 
program  ir  volves  more  than  one  course 
and  involv  3S  breaks  in  training  (within 
or  betweer  courses,  or  within  or 
between  te  -ms.  quarters,  semesters  and 
academic )  ears),  all  such  breaks  in 
training  an  i  subject  to  the  "14-day  break 
in  training  '  provision  in  §  617.15(d),  for 
purposes  o "  receiving  TRA  payments. 
An  Individ  ual's  approved  training 
program  m  ly  be  amended  by  the  State 
agency  to  a  dd  a  course  designed  to 
satisfy  unf(  reseen  needs  of  the 
individual,  such  as  remedial  education 
or  specific  )ccupational  skills,  as  long 
as  the  lengj  h  of  the  amended  training 
program  dc  es  not  exceed  the  104-week 
training  limitation  in  paragraph  (f)(2)  of 
this  section , 

(4)  Full-l  me  training.  Individuals  in 
TAj\  appro  ^ed  training  shall  attend 
training  ful  time,  and  when  other 
training  is  combined  with  OJT 
attendanceat both  shall  be  not  less  than 
full-time.  Tpe  hours  in  a  day  and  days 
in  a  week  of  attendance  in  training  shall 
be  full-time  in  accordance  with 
established  hours  and  days  of  training  of 
the  trainingj  provider. 


17.  Section  617.24  is  revised  to  read 
as  follows: 

S  617.24    Preferred  training. 

Training  programs  that  may  be 
approved  under  §61 7. 22(a)  include,  but 
are  not  limited  to — 

(a)  On-the-job  training. 

(b)  Any  training  program  provided  by 
a  State  pursuant  to  Title  III  of  the  Job 
Training  Partnership  Act. 

(c)  Any  training  program  approved  by 
a  private  industry  council  established 
under  the  Job  Training  Partnership  Act. 

(d)  Any  program  of  remedial 
education, 

(e)  Any  training  program  (other  than 
a  training  program  described  in 
paragraph  (c)  of  §617.25)  for  which  all, 
or  any  portion,  of  the  costs  of  training 
the  worker  are  paid — 

(1)  Under  any  other  Federal  or  State 
program  other  than  this  Subpart  C.  or 

(2)  From  any  other  source  other  than 
this  section,  but  not  including  sources 
personal  to  the  individual,  such  as  self, 
relatives,  or  friends,  and 

(f)  Any  other  training  program 
approved  by  the  Department. 

18.  Section  617.25  is  revised  to  read 
as  follows: 

§617.25    Limitations  on  training  under 
Subpart  C  of  this  part 

The  second  sentence  of  amended 
section  236(a)(1)  of  the  Act  provides 
that  an  adversely  affected  worker  shall 
be  entitled  to  have  payment  of  the  costs 
of  training  approved  under  the  Act  paid 
on  the  worker's  behalf,  subject, 
however,  "to  the  limitations  imposed 
by"  section  236.  The  limitations  in 
section  236  which  are  implemented  in 
this  section  concern  the  restrictions  on 
approval  of  training  which  are  related 
directly  or  indirectly  to  the  conditions 
on  training  which  are  approvable  or  on 
the  funding  of  training  costs. 

(a)  On-the-job  training.  The  costs  of 
on-the-job  training  approved  Subpart  C 
of  this  part  for  a  worker,  which  are  paid 
from  TAA  funds,  shall  be  paid  in  equal 
monthly  installments.  Such  costs  may 
be  paid  from  TAA  funds,  and  such 
training  may  be  approved  under  subpart 
C  of  this  part,  however,  only  if  the  State 
agency  determines  that: 

(1)  No  currently  employed  individual 
is  displaced  by  such  eligible  worker, 
including  partial  displacement  such  as 
a  reduction  in  the  hours  of  non-overtime 
work,  waees,  or  employment  benefits; 

(2)  Such  training  does  not  impair 
existing  contracts  for  services  or 
collective  bargaining  agreements; 

(3)  In  the  case  of  training  which 
would  be  inconsistent  with  the  terms  of 
a  collective  bargaining  agreement, 
written  concurrence  has  been  obtained 
from  the  concerned  labor  organization; 


(4)  No  other  individual  is  on  layoff 
from  the  same  or  any  substantially 
equivalent  job  for  which  such  eligible 
worker  is  being  trained; 

(5)  The  employer  has  not  terminated 
the  employment  of  any  regular 
employee  or  otherwise  reduced  the 
work  force  with  the  intention  of  filling 
the  vacancy  so  created  by  hiring  the 
eligible  worker; 

(6)  The  job  for  which  the  eligible 
worker  is  being  trained  is  not  being 
created  in  a  promotional  line  that  will 
mfringe  in  any  way  upon  the 
promotional  opportunities  of  currently 
employed  individuals; 

(7)  Such  training  is  not  for  the  same 
occupation  from  which  the  worker  was 
separated  and  with  respect  to  which 
such  worker's  group  was  certified 
pursuant  to  section  222  of  the  Act; 

(8)  The  employer  certifies  to  the  State 
agency  that  the  employer  will  continue 
to  employ  the  eligible  worker  for  at  least 
26  weeks  after  completing  the  training 
if  the  worker  desires  to  continue  such 
employment  and  the  employer  does  not 
have  due  cause  to  terminate  such 
employment; 

(9)  The  employer  has  not  received 
payment  under  this  Subpart  C  or  under 
any  other  Federal  law  for  any  other  on- 
the-job  training  provided  by  such 
employer  which  failed  to  meet  the 
requirements  of  paragraphs  (a)(1) 
rtirough  (a)(6)  of  this  section  or  such 
other  Federal  law;  and 

(10)  The  employer  has  not  taken,  at 
t   any  time,  any  action  which  violated  the 

terms  of  any  certification  described  in 
paragraph  (a)(8)  of  this  section  made  by 
the  employer  with  respect  to  any  other 
on-the-job  training  provided  by  the 
employer  for  which  the  employer  has 
received  a  payment  under  Subpart  C  of 
this  part  (or  the  prior  provisions  of 
Subpart  C  of  this  part). 

(b)  Other  authority  and  restrictions  on 
funding — 

(1)  In  general.  Section  236(a)  contains 
several  provisions  which  allow  the  costs 
of  a  training  program  approved  under 
the  Act  to  be  paid — 

(i)  Solely  from  TAA  fiinds. 

(ii)  Solely  from  other  public  or  private 
funds,  or 

(iii)  Partly  from  TAA  fiinds  and  partly 
from  other  public  of  private  funds, 
but  also  precludes  the  use  of  TAA  funds 
or  funds  under  another  Federal  law 
where  such  use  of  funds  would  result  in 
duplication  of  payment  of  training  costs. 
Those  authorities  and  restrictions  are 
spelled  out  in  paragraph  (b)  of  this 
section:  Provided,  that,  private  funds 
may  not  include  funds  from  sources 
personal  to  the  individual,  such  as  self, 
relatives,  or  friends. 


(2)  Section  236(a)(5)(E)  of  the  Act.  (i) 
In  general.  Paragraph  (5)(E)  of  section 
236(a)  of  the  Act  specifies  one  of  the 
types  of  training  programs  approvable 
under  the  Act,  as  including  a  program 
(other  than  a  training  program  described 
in  section  236(a)(7)  (paragraph  (b)(5)  of 
this  section))  for  which  all.  or  any 
portion,  of  the  costs  of  the  training 
program  are  paid — 

(A)  Under  any  Federal  or  State 
program  other  than  the  Act,  or 

(B)  From  any  source  other  than  TAA 
funds. 

(ii)  Application.  Paragraph  (E)  of  • 
section  236(a)(5)  of  the  Act  thus 
authorizes  prearrangements  between 
cooperating  State  agencies 
administering  the  TAA  program  and  the 
authorities  administering  any  other 
Federal,  State,  or  private  funding 
source,  to  agree  upon  any  mix  of  TAA 
funds  and  other  funds  for  paying  the 
costs  of  a  training  program  approved 
under  Subpart  C  of  this  part.  Any  such 
prearrangement  must  contain  specific 
commitments  from  the  other  authorities 
to  pay  the  costs  they  agree  to  assume. 

[3)  Section  236(a)(6)  of  the  Act.  (i)  In 
general.  Paragraph  (6)  of  section  236(a) 
of  the  Act  is  related  to  section 
236(a)(5)(E)  in  providing  that  the  costs 
of  a  training  program  approved  under 
the  Act  are  not  required  to  be  paid  from 
TAA  hinds  to  the  extent  that  such  costs 
are  paid  under  any  Federal  or  State 
program  other  than  the  Act  or  from  any 
source  other  than  the  Act. 

(ii)  Application.  (A)  Although 
paragraph  (6)  of  section  236(a)  of  the 
Act  is  expressed  in  terms  of  the  costs 
not  being  required  to  be  paid  from  TAA 
funds,  it  authorizes  the  mixing  of  TAA 
funds  and  funds  from  any  other  Federal, 
State  or  private  source.  Therefore, 
sharing  the  future  costs  of  training  is 
authorized  where  prior  costs  were  paid 
from  another  Federal.  State  or  private 
source,  but  this  does  not  authorize 
reimbursement  from  TAA  funds  of  any 
training  costs  which  were  incurred  and 
for  which  payment  became  due  prior  to 
the  approval  of  the  training  program 
under  Subpart  C  of  this  part.  In  utilizing 
the  authority  under  paragraph  {b)(3)  of 
this  section  for  sharing  training  costs, 
prearrangements  shall  be  entered  into  as 
required  under  paragraph  (b)(2)  of  this 
section  before  any  TAA  funds  are 
obligated. 

(B)  Paragraph  (6)  of  section  236(a) 
contains  a  special  restriction  on  the 
authority  derived  thereunder  to  use 
TAA  funds  in  sharing  training  costs. 
Therefore,  before  approving  any  training 
program  under  Subpart  C  of  this  part, 
which  may  involve  sharing  of  the 
training  costs  under  the  authority  of 
paragraph  (b)(3)  of  this  section,  the 


cooperating  State  agencies  for  the  i  AA 
program  shall  require  the  worker  to 
enter  into  a  written  agreement  with  the 
State  under  which  TAA  funds  will  not 
be  applied  for  or  used  to  pay  any 
portion  of  the  costs  of  the  training  the 
worker  has  reason  to  believe  will  be 
paid  by  any  other  governmental  or 
private  source. 

(4)  Section  236(a)(4)  of  the  Act.  (i)  In 
general.  (A)  Paragraph  (4)  of  section 
236(a)  of  the  Act  (paragraph  (3)  of 
section  236(a)  before  August  23, 1988) 
continues  to  provide,  as  it  did  before  the 
addition  of  paragraphs  (5)(E),  (6),  and 
(7)  to  section  236(a).  that: 

(1)  When  the  costs  of  training  are  paid 
from  TAA  funds  under  subpart  C  of  this 
part,  no  other  payment  for  such  costs  of 
training  may  be  made  under  any  other 
Federal  law;  and 

(2)  When  the  payment  of  the  costs  of 
training  has  already  been  made  under 
any  other  Federal  law,  or  the  costs  are 
reimbursable  under  any  other  Federal 
law  and  a  portion  of  the  costs  has 
already  been  paid  under  such  other 
Federal  law,  payment  of  such  training 
costs  may  not  be  made  from  TAA  funds. 

(3)  Paragraph  (4)  of  section  236(a)  also 
requires  that:  The  provisions  of 
paragraphs  (b)(4)(i)  (A)(1)  and  (A)(2)  of 
this  section  shall  not  apply  to.  or  take 
into  account,  any  funds  provided  under 
any  other  provision  of  Federal  law 
which  are  used  for  any  purpose  other 
than  the  direct  payment  of  the  identical 
costs  incurred  in  training  the  adversely 
affected  worker  under  the  TAA 
Program,  even  if  such  other  use  has  the 
effect  of  indirectly  paying  or  reducing 
any  portion  of  the  costs  involved  in 
training  the  adversely  affected  worker. 

(ii)  Application.  (A)  Although  the 
prohibition  on  duplicate  payments  in 
the  first  part  of  section  236(a)(4)  remains 
fully  implemented  in  this  section,  the 
second  part  of  section  236(a)(4)  on  the 
sharing  of  costs  from  TAA  funds  and 
other  Federal  fund  sources  is  modified 
by  the  explicit  provisions  of  paragraphs 
(5)(E)  and  (6)  of  section  236(a),  as  set 
forth  in  paragraphs  (b)(2)  and  (b)(3)  of 
this  section. 

(B)  When  the  direct  costs  of  a  training 
program  approvable  under  subpart  C  of 
this  part  are  payable  from  TAA  funds 
and  are  also  wholly  or  partially  payable 
under  another  Federal  law,  or  under  any 
State  law  or  from  private, 
nongovernmental  sources,  the  TAA 
Program  agencies  shall  establish 
procedures  which  ensure  that  TAA 
fiinds  shall  not  be  utilized  to  duplicate 
funds  available  from  another  source,  but 
this  preclusion  of  duplication  does  not 
prohibit  and  shall  not  discourage 
sharing  of  costs  under  prearrangements 
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authorized  under  paragraphs  (b)(2)  and 
(b)(3)  of  this  section. 

(C)(7)  Therefore,  pursuant  to 
paragraph  (4)  of  section  236(a), 
paragraph  (b){4)  of  this  section 
continues  to  prohibit  duplicate  payment 
of  training  costs,  which  is  consistent 
with  the  general  prohibition  expressed 
in  subpart  C  of  this  part,  against  any  use 
of  TAA  funds  to  duplicate  payment  of 
training  costs  in  any  circumstances. 
Paragraph  (bM4)  of  this  section  also 
continues  to  prohibit  taking  into 
account,  in  determining  whether 
training  costs  are  payable  from  TAA 
funds,  any  payments  to  the  worker 
under  any  other  Federal  law  which  may 
have  the  effect  of  indirectly  paying  all 
or  a  portion  of  the  training  costs.  Such 
indirect  payments  include  Veterans 
Educational  Assistance,  Pell  Grants,  and 
Supplemental  Educational  Opportunity 
Grants,  which  are  paid  to  the 
individual.  However,  any  payments  to 
the  individual  under  these  programs  are 
deductible  from  TRA  payable  to  the 
individual  under  §  617.13(c)(2). 

[2]  When  payments  of  Veterans 
Educational  Assistance,  Pell  Grants,  and 
Supplemental  Educational  Opportunity 
Grants  are  made  to  the  training 
provider,  instead  of  the  individual,  and 
are  used  for  training  costs,  such 
payments  shall  be  taken  into  account  as 
direct  payment  of  the  training  costs 
under  other  Federal  law  for  the 
purposes  of  this  section. 

(5)  Section  236(aH7)  of  the  Act.  (i)  In 
general.  Paragraph  (7)  of  section  236(a) 
of  the  Act  provides  that  a  training 
program  shall  not  be  approved  under 
the  Act  if— 

(A)  all  or  a  portion  of  the  costs  of  such 
training  program  are  paid  under  any 
nongovernmental  plan  or  program, 

(B)  the  adversely  affected  worker  has 
a  right  to  obtain  trainmg  or  funds  for 
training  under  such  plan  or  program, 
and 

(C)  such  plan  or  program  requires  the 
worker  to  reimburse  the  plan  or  program 
from  funds  provided  under  the  Act,  or 
from  wages  paid  under  such  training 
program,  for  any  portion  of  the  costs  of 
such  training  program  paid  under  the 
plan  or  program. 

(ii)  Application.  Paragraph  (7)  of 
section  236(a),  which  is  implemented  in 
paragraph  (b)(5)  of  this  section, 
reinforces  the  prohibition  in  §  617.22(h) 
against  approval  of  a  training  program 
under  subpart  C  of  this  part  if  the 
worker  is  required  to  pay  a  fee  or 
tuition.  The  provisions  of  paragraph  (b) 
and  paragraph  (h)  of  this  section  shall 
be  given  effect  as  prohibiting  the 
approval  under  subpart  C  of  this  part  of 
any  training  program  if  the  worker 
would  be  requested  or  required,  at  any 
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time  or  under  any  circumstances,  to  pay 
any  oCthe  costs  of  a  training  program, 
howe>  er  small,  from  any  TAA  funds 
given  o  the  worker  or  from  any  other 
funds  >elonging  to  the  worker  frtam  any 
source  whatever.  Aside  from  this 
stringent  limitation,  however,  paragraph 
(7)  of  iection  236(a)  of  the  Act  implicitly 
authonzes  training  approved  under  this 
subpa^  C  to  be  wholly  or  partly  funded 
from  rtongovemmental  (i.e.,  employer, 
union  or  other  private)  sources. 

19.  J  ection  617.26  is  revised  to  read 
as  fqll(  iws: 

$617.a     Uabi*  and  agent  state 
reapontlbiWiea. 

(a)  I  able  State.  The  liable  State 
means,  for  any  individual,  the  State 
which  administers  the  applicable  State 
law  (as  determined  under  §617.16).  The 
liable  J  tate  is  responsible  for  making  all 
detemiinations,  redeterminations,  and 
decisions  on  appeals  on  all  claims  for 
program  benefits  under  this  part  617, 
including  waivers  and  revocations  of 
Waiverk  pursuant  to  §617.19, 
subsistence  payments  pursuant  to 
§617.27,  and  transportation  payments 
pursuaht  to  §617.28.  Upon  receiving  a 
copy  01  a  certification  issued  by  the 
Department,  with  respect  to  an  affected 
firm  in  the  State,  the  liable  State  also  is 
responsible  for  publishing  newspaper 
noticesias  provided  in  §  617.4(d), 
furnishing  information  and  assistance  to 
workerk  as  provided  in  §  617.4, 
furnishing  reemployment  services  under 
subparts  C,  D,  and  E  of  this  part  to  all 
eligibla  workers  covered  by  such 
certification,  and  carrying  out  other 
activitifes  and  functions  required  by  the 
State's  Agreement  with  the  Secretary 
entereq 
determ 


into  pursuant  to  §  617.59.  All 
nations  pertaining  to  any 
indivic  nal's  eligibility  for  or  entitlement 
to  any  irogram  benefit  under  this  part 
617  shal  be  subject  to  the  provisions  of 
§§617.4o  and  817.51. 

(b)  Akent  State.  Agent  State  means,  for 
any  inJvidual,  any  State  other  than  the 
liable  Slate  for  the  individual.  Agent 
States  snail  be  responsible  for 
cooperating  fully  with  the  liable  State 
and  ass  sting  the  liable  State  in  carrying 
out  its  ( ctivities  and  functions.  These 
agent  Sjate  responsibilities  shall  be  part 
of  the  activities  and  functions 
undertaken  by  the  agent  States  under 
their  Aj  reements  entered  into  pursuant 
to  §617  59.  Agent  State  responsibilities 
include  cooperating  with  liable  States  in 
taking  amplications  and  claims  for  TAA, 
providiiig  reemployment  services  to 
certified  workers  in  accordance  with 
subpart!  B,  C,  D  and  E  of  this  part, 
providing  interstate  claimants  with  TAA 
program  information  and  assistance, 
assisting  applicants  or  claimants  to  file 


claims  for  TAA  program  benefits  and 
services,  cooperating  with  the  liable 
State  by  providing  information  needed 
to  issue  determinations, 
redeterminations,  and  decisions  on 
appeals,  and  procuring  and  paying  the 
cost  of  any  approved  training,  including 
subsistence  and  transportation  costs, 
according  to  determinations  issued  by 
the  liable  State. 

20.  Section  617.32(a)(4)  is  revised  to 
read  as  follows: 

§617.32    EliglbiHty. 

(a)  Conditions.  •  *  • 

(4)  A  determination  by  the  State 
agency  that  the  individual  has  no 
reasonable  expectation  of  securing 
suitable  employment  in  the  commuting 
area,  and  has  a  reasonable  expectation 
of  obtaining  suitable  employment  of 
long-term  duration  outside  the 
commuting  area  and  in  the  area  where 
the  job  search  will  be  conducted  For 
the  purposes  of  this  section,  the  term 
"suitable  employment"  means  suitable 
work  as  defined  in  §617.3(kk)  (1)  or  (2), 
whichever  is  applicable  to  the 
individual;  and 

•  •  •  •  a 

21.  Section  617.33  is  revised  to  read 
as  follows: 

§61 7.33    Findings  required. 

(a)  Findings  by  liable  State.  Before 
final  payment  of  a  job  search  allowance 
may  be  approved,  the  following  findings 
shall  be  made  by  the  liable  State: 

(1)  The  individual  meets  the 
eligibility  requirements  for  a  job  search 
allowance  specified  in  §61 7.32(a)  (1) 
through  (4); 

(2)  The  application  for  a  job  search 
allowance  was  submitted  by  the 
individual  within  the  time  limits 
specified  in  §  617.31(c);  and 

(3)  The  individual  completed  the  job 
search  within  the  time  limits  stated  in 
§  617.32(a)(5).  and  the  requirements  of 
paragraphs  (b)  and  (c)  of  §  617.32  have 
been  met. 

(b)  Agent  State.  (1)  When  an 
individual  files  an  application  for  a  job 
search  allowance  with  respect  to  a  job 
search  conducted  in  a  State  other  than 
the  liable  State,  the  State  agency  of  the 
State  in  which  the  individual  conducts 
the  job  search  shall  serve  as  the  agent 
State  and  be  responsible  for  assisting  the 
individual  in  conducting  the  job  search 
and  in  filing  an  application  for  a  job 
search  allowance  with  the  liable  State, 
and  for  assisting  the  hable  State  by 
furnishing  to  it  any  information 
required  for  the  liable  State's 
determination  of  the  claim. 

(2)  The  agent  State  shall  cooperate 
fully  with  the  liable  State  in  carrying 


out  its  activities  and  functions  with 
regard  to  such  applications. 

22.  Paragraph  (b)  of  §  617.34  is  revised 
to  read  as  follows: 

§617.34    Amount 

*         •         •         •         * 

(b)  Limit.  The  total  job  search 
allowances  paid  to  an  individual  under 
a  certification  may  not  exceed  $800, 
regardless  of  the  number  of  job  searches 
undertaken  by  the  individual.  The 
amounts  otherwise  payable  under 
paragraph  (a)  of  this  section  shall  be 
reduced  by  any  amounts  the  individual 
is  entitled  to  be  paid  or  reimbursed  for 
such  expenses  from  any  other  source. 

23.  Section  617.42(a)(6)  is  revised  to 
read  as  follows: 

§617.42    Eligibility. 

(a)  Conditions.  *  *  * 

(6)  A  determination  by  the  State 
agency  that  the  individual  has  no 
reasonable  expectation  of  securing 
suitable  employment  in  the  commuting 
area,  and  has  obtained  suitable 
employment  affording  a  reasonable 
expectation  of  employment  of  long-term 
duration,  or  a  bona  fide  offer  of  such 
suitable  employment,  outside  the 
commuting  area  and  in  the  area  of 
intended  relocation.  For  the  purposes  of 
this  section,  the  term  "suitable 
employment"  means  suitable  work  as 
defined  in  §  617.3(kk)  (1)  and  (2), 
whichever  is  applicable  to  the 
individual;  and 
•        •        •        •        • 

24.  Section  617.44  is  revised  to  read 
as  follows: 

§617.44    Findings  required. 

(a)  Findings  by  liable  State.  Before 
final  payment  of  a  relocation  allowance 
may  be  approved,  the  following  findings 
shall  be  made  by  the  liable  State: 

(1)  The  individual  meets  the 
eligibility  requirements  for  a  relocation 
allowance  specified  in  §  617.42(a)  (1)  to 
(6)  and  §  617.42(b). 

(2)  The  application  for  a  relocation 
allowance  was  submitted  by  the 
individual  within  the  time  limits 
specified  in  §  617.41(c); 

(3)  The  individual  began  and 
completed  the  relocation  within  the 
limitations  specified  in  §  617.42(a)(7) 
and  §617.43;  and 

(4)  The  liable  State  has  verified 
(directly  or  through  the  agent  State) 
with  the  employer,  and  finds,  that  the 
individual  has  obtained  suitable 
employment  affording  a  reasonable 
expectation  of  employment  of  long-term 
duration,  or  a  bona  fide  offer  of  such 
suitable  employment,  in  the  area  of 
intended  relocation,  in  accordance  with 
§61 7.42(a)(6). 


(b)  Agent  State.  (1)  When  an 
individual  relocates  in  a  State  other 
than  the  liable  State,  the  State  agency  of 
the  State  in  which  the  individual 
relocates  shall  serve  as  the  agent  State 
and  be  responsible  for; 

(i)  Assisting  the  individual  in 
relocating  to  the  State,  and  in  filing  an 
application  for  a  relocation  allowance 
with  the  liable  State,  and 

(ii)  Assisting  the  liable  State  by 
furnishing  to  it  any  information 
required  for  the  liable  State's 
determination  on  the  claim. 

(2)  The  agent  State  shall  cooperate 
with  the  liable  State  in  carrying  out  its 
activities  and  functions  with  regard  to 
such  applications.  When  requested  by 
the  liable  State,  the  agent  State  shall 
verify  with  the  employer  and  report  to 
the  liable  State  whether  the  individual 
has  obtained  suitable  employment 
affording  a  reasonable  expectation  of 
employment  of  long-term  duration,  or  a 
bona  fide  offer  of  such  suitable 
employment. 

25.  Section  617.49  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§617.49    Job  search  program. 
•        •        •        •        • 

(e)  Tennination  of  requirement.  The 
job  search  program  requirement  set  out 
in  this  section  shall  not  be  a  condition 
of  entitlement  to  TRA  for  any  week 
which  begins  after  November  20, 1988. 

26.  Paragraphs  (a)  and  (d)  of  §  617.50 
are  revised  to  read  as  follows; 

§  61 7.50    Determinations  of  entitlement; 
notices  to  individuals. 

(a)  Determinations  of  initial 
applications  for  TRA  or  other  TAA.  The 
State  Agency  whose  State  law  is  the 
applicable  State  law  under  §617.16 
shall  upon  the  filing  of  an  initial 
application  for  TRA  or  other  TAA 
promptly  determine  the  individual's 
entitlement  to  such  TRA  or  other  TAA 
under  this  part  617,  and  may  accept  for 
such  purposes  information  and  findings 
supplied  by  another  State  agency  under 
this  part  617. 


(d)  Use  of  State  law.  In  making 
determinations  or  redeterminations 
under  this  section,  or  in  reviewing  such 
determinations  or  redeterminations 
under  §617.51.  a  State  agency  shall 
apply  the  regulations  in  this  part  617. 
As  to  matters  committed  by  this  part 
617  to  Uie  applicable  State  law.  a  State 
agency,  a  hearing  officer,  or  a  State  court 
shall  apply  the  applicable  State  law  and 
regulations  thereunder,  including 

{irocedural  requirements  of  such  State 
aw  or  regulations,  except  so  far  as  such 
State  law  or  regulations  are  inconsistent 


with  this  part  617  or  the  purpose  of  this 
part  617:  Provided,  that,  no  provision  of 
State  law  or  regulations  on  good  cause 
for  waiver  of  any  time  limit,  or  for  late 
filing  of  any  claim,  shall  apply  to  any 
time  limitation  referred  to  or  specified 
in  this  part  617.  unless  such  State  law 
or  regulation  is  made  applicable  by  a 
specific  provision  of  this  part  617. 

27.  Section  617.55  is  revised  to  read 
as  follows: 

§  61 7.55    Overpayments;  penalties  for 
fraud. 

(a)  Determination  and  repayment.  (1) 
If  a  State  agency  or  a  court  of  competent 
jurisdiction  determines  that  any  person 
or  individual  has  received  any  payment 
under  this  part  617  to  which  the  person 
or  individual  was  not  entitled, 
including  a  payment  referred  to  in 
paragraph  (b)  or  paragraph  (c)  of  this 
section,  such  person  or  individual  shall 
be  liable  to  repay  such  amount  to  the 
State  agency,  and  the  State  agency  shall 
recover  any  such  overpayment  in 
accordance  with  the  provisions  of  this 
part  617;  except  that  the  State  agency 
may  waive  the  recovery  of  any  such 
overpayment  if  the  State  agency 
determines,  in  accordance  with  the 
guidelines  prescribed  in  paragraph  (a)(2) 
of  this  section,  that: 

(i)  "The  payment  was  made  without 
fault  on  the  part  of  such  person  or 
individual;  and 

(ii)  Requiring  such  repayment  would 
be  contrary  to  equity  and  good 
conscience. 

(2)(i)(A)  In  determining  whether  fault 
exists  for  purposes  of  paragraph  (a)(l)(i) 
of  this  section,  the  following  factors 
shall  be  considered: 

(1)  Whether  a  material  statement  or 
representation  was  made  by  the  person 
or  individual  in  connection  with  the 
application  for  TAA  that  resulted  in  the 
overpayment,  and  whether  the  person  or 
individual  knew  or  should  have  known 
that  the  statement  or  representation  was 
inaccurate. 

(2)  Whether  the  person  or  individual 
failed  or  caused  another  to  fail  to 
disclose  a  material  fact,  in  connection 
with  an  application  for  TAA  that 
resulted  in  the  overpayment,  and 
whether  the  person  or  individual  knew 
or  should  have  knowm  that  the  fact  was 

material. 

(3)  Whether  the  person  or  individual 
knew  or  could  have  been  expected  to 
know,  that  the  person  or  individual  was 
not  entitled  to  the  TAA  payment. 

[4]  Whether,  for  any  other  reason,  the 
overpayment  resulted  directly  or 
indirectly,  and  partially  or  totally,  frum 
any  act  or  omission  of  the  person  or 
individual  or  of  which  the  person  or 
individual  had  knowledge,  and  which 
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was  erroneous  or  inaccvirate  or 
otherwise  wrong. 

(5)  Whether  there  has  been  a 
determination  of  fraud  under  paragraph 
(b)  of  this  section  or  section  243  of  the 
Act. 

(B)  An  affirmative  finding  on  any  one 
of  the  factors  in  paragraphs  (a)(2)(i)(A) 
of  this  section  precludes  waiver  of 
overpayment  recovery. 

(ii)(A)  In  determining  whether  equity 
and  good  conscience  exists  for  purposes 
of  paragraph  (a)(l){ii)  of  this  section,  the 
following  factors  shall  be  considered: 

(J)  Whether  the  overpayment  was  the 
result  of  a  decision  on  appeal,  whether 
the  State  agency  had  given  notice  to  the 
person  or  individual  that  the  case  has 
been  appealed  and  that  the  person  or 
individual  may  be  required  to  repay  the 
overpayment  in  the  event  of  a  reversal 
on  appeal,  and  whether  recovery  of  the 
overpajrment  will  not  cause 
extraordinary  and  lasting  financial 
hardship  to  the  person  or  individual. 

[2]  whether  recovery  of  the 
overpayment  will  not  cause 
extraordinary  financial  hardship  to  the 
person  or  individual,  and  there  has  been 
no  affirmative  finding  under  paragraph 
(a)(2)(ii)(A)  of  this  section  with  respect 
to  such  person  or  individual  and  such 
overpayment. 

(Bj  An  affirmative  finding  on  either  of 
the  foregoing  factors  in  paragraphs 
(a)(2)(ii)(A)  of  this  section  precludes 
waiver  of  overpayment  recovery. 

(C)(  J)  For  the  purpose  of  paragraph 
(a)(2){ii)  of  this  section,  an  extraordinary 
financial  hardship  shall  exist  if  recovery 
of  the  overpayment  would  result 
directly  in  the  person's  or  individual's 
loss  of  or  inability  to  obtain  minimal 
necessities  of  food,  medicine,  and 
shelter  for  a  substantial  period  of  time; 
and  an  extraordinary  and  lasting 
financial  hardship  shall  be 
extraordinary  as  described  above  and 
may  be  expected  to  endure  for  the 
foreseeable  future. 

[2)  In  applying  this  test  in  the  case  of 
attempted  recovery  by  repayment,  a 
substantial  period  of  time  shall  be  30 
days,  and  the  foreseeable  future  shall  be 
at  least  three  months.  In  applying  this 
test  in  the  case  of  proposed  recoupment 
from  other  benefits,  a  substantial  period 
of  time  and  the  foreseeable  future  shall 
be  the  longest  potential  period  of  benefit 
entitlement  as  seen  at  the  time  of  the 
request  for  a  waiver  determination.  In 
making  these  determinations,  the  State 
agency  shall  taJce  into  account  all 
potential  income  of  the  person  or 
individual  and  the  person's  or 
individual's  firm,  organization,  or 
family  and  all  cash  resources  available 
or  potentially  available  to  the  person  or 
individual  and  the  person's  or 


individu  il's  firm,  organization,  or 
family  ir  the  time  period  being 
consider  fd. 

(3)  Det  srminations  granting  or 
denying  vaivers  of  overpayments  shall 
be  made  Dnly  on  request  for  a  waiver 
determin  stion.  Such  request  shall  be 
made  on  i  form  which  shall  be 
fumishet  to  the  person  or  individual  by 
the  State  agency.  Notices  of 
determin  ition  of  overpayments  shall 
include  a  n  accurate  description  of  the 
waiver  pi  ovisions  of  paragraph  (a)  of 
this  secti  )n,  if  the  State  agency  has 
elected  t<  allow  waivers  of  TAA 
overpayr  lents. 

[4]  Eac  1  State  shall  have  the  option  to 
establish  a  policy  as  to  whether  the 
waiver  pi  ovisions  of  this  section  shall 
be  applie  i  to  TAA  overpayments.  A 
State's  d€  :ision  on  its  policy  shall  not 
be  contro  led  by  whether  it  waives  UI 
overpayn  ents,  but  the  State's  decision 
shall  be  jp  ublished  for  the  information  of 
the  publii :  and  the  Department. 

(5j(i)  U  iless  an  overpayment  is 
otherwise  recovered,  or  is  waived  under 
paragraph  (a)  of  this  section,  the  State 
agency  sh  all  recover  the  overpayment 
by  deduci  ion  from  any  sums  payable  to 
such  pers  m  or  individual  under: 
(A)Thi^part617; 

(B)  Any  Federal  unemployment 
compensj  lion  law  administered  by  the 
State  ager  cy;  or 

(C)  Any  other  Federal  law 
administe  red  by  the  State  agency  which 
provides  I  or  the  payment  of 
unemploj  ment  assistance  or  an 
allow^a  with  respect  to 
unemploji  ment. 

(ii)  In  a<  ditioa,  a  State  agency  may 
recover  th  9  overpajTnent  from 
umemploy  tnent  insurance  payable  to 
such  pers4  m  or  individual  under  the 
State  law. 

(b)  Frau  d.  If  a  State  agency  or  a  court 
of  corapeti'nt  jurisdiction  finds  that  any 
person  or  ndividual: 

(1)  Knoi  wngly  has  made,  or  caused 
another  to  make,  a  false  statement  or 
representaition  of  a  material  fact;  or 

(2)  Knowingly  has  failed,  or  caused 
another  to  fail,  to  disclose  a  material 
fact;  and  as  a  result  of  such  false 
statement  jar  representation,  or  of  such 
nondisclosure,  such  individual  has 
received  aiy  payment  under  this  part 
617  to  which  the  person  or  individual 
was  not  entitled,  such  person  or 
individualshall,  in  addition  to  any 
other  pem  Ity  provided  by  law,  be 
ineligible  or  any  further  payments 
under  this  part  617. 

(c)  Tfojr  mg.  job  search  and  relocation 
allowance, .  (1)  If  an  individual  fails, 
with  good  tause,  to  complete  training,  a 
job  search-or  a  relocation,  any  payment 
or  portion  jf  a  payment  made  under  this 


part  617  to  such  individual  or  any 
person  that  is  not  properly  and 
necessarily  expended  in  attempting  to 
complete  such  training,  job  search,  or 
relocation,  shall  constitute  an 
overpayment. 

(2)  If  an  individual  fails,  without  good 
cause,  to  complete  training,  a  job  search, 
or  a  relocation,  any  payment  made 
under  this  part  617  to  such  individual 
or  any  person  shall  consUtute  an 
overpayment. 

(3)  Such  overpa>'ment  shall  be 
recovered  or  waived  as  provided  in 
paragraph  (a)  of  this  section. 

(d)  Final  determination.  Except  for 
overpayments  determined  by  a  court  of 
competent  jurisdiction,  no  repayment 
may  be  required,  and  no  deduction  may 
be  made,  under  this  section  until  a 
determination  under  paragraph  (a)  of 
this  section  by  the  State  agency  has  been 
made,  notice  of  the  determinaDon  and 
an  opportunity  for  a  fair  hearing  thereon 
has  been  given  to  the  person  or 
individual  concerned,  and  the 
determination  has  become  final. 

(e)  Deposit.  Any  amount  recovered  by 
a  State  agency  under  this  section  shall 
be  deposited  into  the  Federal  fund  or 
account  torn  which  payment  was  made. 

(f)  Procedural  requirements.  (1)  The 
provisions  of  paragraphs  (c),  (e),  and  (g) 
of  §  617.50  shall  apply  to 
determinations  and  redeterminations 
made  pursuant  to  this  section. 

(2)  The  provisions  of  §617.51  shall 
apply  to  determinations  and 
redetermination.s  made  pursuant  to  this 
section. 

(g)  Fraud  detection  and  prevention. 
State  procedures  for  the  detection  and 
prevention  of  fraudulent  overpayments 
of  TAA  shall  be,  as  a  minimum, 
commensurate  with  the  procedures 
adopted  by  the  State  writh  respect  to 
State  unemployment  compensation  and 
consistent  with  the  Secretary's 
"Standard  for  Fraud  and  Overpayment 
Detection,"  Employment  Security 
Manual,  Part  V,  sections  7510-7515 
(Appendix  B  of  this  Part). 

(h)  Debts  due  the  United  States  or 
Others.  (1)  Notwithstanding  any 
provision  of  this  part  617,  TAA  payable 
to  a  person  or  an  individual  under  this 
part  617  shall  be  applied  by  the  State 
agency  for  the  recovery  by  offset  of  any 
debt  due  the  United  States  from  the 
person  or  individual. 

(2)  TAA  shall  not  be  applied  or  used 
by  the  State  agency  in  any  manner  for 
the  payment  of  any  debt  of  any  person 
or  individual  to  any  State  or  any  other 
entity  or  person,  except  that  TRA 
payable  to  an  individual  shall  be 
payable  to  someone  other  than  the 
individual  if  required  by  State  law  and 
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Federal  law  to  satisfy  the  individual's 
obligation  for  child  support  or  alimony, 
(i)  Definition  of  person.  For  purposes 
of  this  section,  a  person  includes  any 
employer  or  other  entity  or  organization 
as  well  as  the  officers  and  officials 
thereof  who  may  bear  individual 
responsibility. 

28.  Section  617.59  is  amended  by 
adding  a  new  paragraph  (h)  and  a  new 
paragraph  (i)  to  read  as  follows: 

§  61 7.S9    AgrMments  with  Stat*  agsnetot. 

(h)  Program  coordination.  State 
agencies  providing  employment 
services,  training  and  supplemental 
assistance  under  Subpart  C  of  this  part 
shall,  in  accordance  with  their 
Agreements  under  this  section, 
coordinate  such  services  and  payments 
with  programs  and  services  provided  by 
State  Ser\'ice  Delivery  Areas,  Private 
Industry  Councils,  and  substate  grantees 
under  the  Job  Training  Partnership  Act 
and  with  the  Stale  agency  administering 
the  State  law. 

(i)  Administration  absent  State 
Agreement.  In  any  State  in  which  no 
Agreement  under  this  section  is  in  force, 
the  Secretary  shall  administer  the  Act 
and  this  part  617  and  pay  TAA 
hereunder  through  appropriate 
arrangements  made  by  the  Department, 
and  for  this  purpose  the  Secretary  or  the 
Department  shall  be  substituted  for  the 
State  or  cooperating  State  agency 
wherever  appropriate  in  this  part  617. 
Such  arrauigements  shall  include  the 
requirement  that  TAA  be  administered 
in  accordance  with  this  part  617,  and 
the  provisions  of  the  applicable  State 
law  except  to  the  extent  that  such  State 
law  is  inconsistent  with  any  provision 
of  this  part  617  or  section  303  of  the 
Social  Security  Act  (42  U.S.C.  503)  or 
section  3304(a)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3 J04{a)),  and 
shall  also  include  provision  for  a  fair 
hearing  for  any  individual  whose 
application  for  TAA  is  denied.  A  final 
determination  under  paragraph  (i)  of 
this  section  as  to  entitlement  to  TAA 
shall  be  subject  to  review  by  the  courts 
in  the  same  manner  and  to  the  same 
e.xtent  as  is  provided  by  section  205(g) 
of  the  Social  Security  Act  (42  U.S.C. 
405(g)). 

29.  Section  617.60  is  added  and 
reserved  to  read  as  follows: 

§  61 7X0    Administrative  requirements. 
[Reserved] 

30.  Section  617.64  is  revised  to  read 
as  follows: 


1617.64    TermlneaoaerTAAprogran 


The  following  rules  are  applicable  to 
the  termination  of  TAA  benefits  under 

the  Act: 

(a)  No  application  for  TRA,  or 
transportation  or  subsistence  payment 
while  in  training  approved  under 
subpart  C  of  this  part  617.  shall  be 
approved,  and  no  payment  of  TRA  or 
payment  for  transportation  at 
subsistence  occurring  on  or  before  the 
termination  date  shall  be  made  after  the 
termination  date  specified  in  the  Act, 
unless  the  claim  for  TRA  or  an  invoice 
for  transportation  and  subsistence  is 
presented  to  the  State  agency  and  a  final 
determination  is  made  on  the  amount 
payable  on  or  before  the  termination 
date  in  the  Act. 

(b)  No  payment  of  job  search  or 
relocation  allowances  shall  be  made 
after  the  termination  date  specified  in 
the  Act,  unless  an  application  for  such 
allowances  was  approved,  such  job 
search  or  relocation  was  completed,  and 
a  final  determination  made  on  the 
amount  payable  for  such  benefits  by  the 
State  agency  on  or  before  the 
termination  date  in  the  Act. 

(c)  No  training  under  subpart  C  of  this 
part  shall  be  approved  unless  a 
determination  regarding  the  approval  of 
such  training  was  made  on  or  before  the 
termination  date  in  the  Act,  and  such 
training  commenced  on  or  before  such 
termination  date.  Consistent  with  the 
requirements  of  section  236(a)(1)  of  the 
Act,  and  the  termination  provisions  of 
paragraph  (c)  of  this  section,  a  final 
determination  must  be  made  on  the 
invoice  for  the  training  costs  by  the 
State  agency  on  or  before  the 
termination  date  specified  in  the  Act  to 
cover  tuition  related  expenses. 
Determinations  on  tuition  bills  shall  be 
hmited  to  the  training  term,  quarter, 
semester  or  other  period  beginning  on  or 
before  the  termination  date  in  the  Act. 
The  training  period  should  be  in  accord 
with  normal  billing  practices  of  the 
training  provider  and/or  State  agency 
approval  practices. 

31.  Section  617.67  is  added  to  read  as 
follows: 

S  61 7.67    Traneitton  guideKn«s  f  or  th*  1 966 
Amendments. 

The  provisions  of  part  3  of  subtitle  D 
of  title  I  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (the 
"OTCA").  Public  Law  100-418. 
approved  on  August  23. 1988.  made 
material  changes  in  the  TAA  Program 
for  workers  that  are  reflected  in  the 
amended  regulations  published  with 
this  new  section  on  transition 
guidelines  for  the  1988  Amendments. 
States  and  cooperating  State  agencies 


shall  be  guided  by  the  following 
paragraphs  of  this  section  in  the 
transition  to  the  TAA  Program  as 
modified  by  the  1988  Amendments  and 
reflected  in  the  preceding  provisions  of 
this  part  617,  as  well  as  in  the  interim 
operating  instructions  issued  by  the 
Department  which  are  superseded  by 
these  regulations.  The  operating 
instructions  in  GAL  15-90.  and  the 
Changes  thereto,  shall  continue  in  effect 
as  guidance  on  the  proper  application  of 
the  1968  Amendments  except  as 
modified  in  these  final  regulations. 
(GAL  15-90  is  available  from  the  Office 
of  Trade  Adjustment  Assistance.  U.S. 
Department  of  Labor.  200  Constitution 
Ave..  NW.,  room  C-4318,  Washington, 
DC  20210.) 

(a)  Oil  and  gas  workers — prospective 
Workers  in  firms  or  appropriate 
subdivisions  of  firms  engaged  in 
exploration  or  drilling  for  oil  or  natural 
gas  are  newly  covered  under  the  TAA 
Program  by  an  amendment  to  section 
222  of  the  Trade  Act  of  1974.  This  is  a 
permanent  change  in  the  Act  having 
prospective  effect,  and  became  effective 
on  August  23. 1988.  Oil  and  gas  workers 
covered  by  a  certification  issued 
pursuant  to  section  223  of  the  Act  and 
the  regulations  at  29  CFR  part  90  shall 
be  entitled  to  basic  and  additional  TRA 
and  other  TAA  Program  benefits  on 
precisely  the  same  terms  and  conditions 
as  apply  to  other  workers  covered  by 
other  certifications  and  which  are 
specifically  set  forth  in  this  part  617. 

(b)  Oil  and  gas  woiicers — retroactive. 
Oil  and  gas  workers  referred  to  in 
paragraph  (a)  of  this  section,  who  were 
separated  fi-om  adversely  affected 
employment  after  September  30. 1985, 
are  covered  retroactively  under  section 
1421(a)(1)(B)  of  the  OTCA.  if  they  are 
covered  by  a  certification  issued 
pursuant  to  section  223  of  the  Act 
which  is  in  response  to  a  petition  filed       . 
in  the  Office  of  Trade  Adjustment  ^ 

Assistance  on  or  before  November  18,  i* 
1968.  Administration  of  TAA  Program( 
benefits  to  these  workers  shall  be  on 
precisely  the  same  terms  and  conditions 
as  apply  to  other  workers  covered  by 
other  certifications,  except  that  the 
limitations  of  the  impact  date  provision 
of  section  223(b)  and  the  60-day   • 
preclusion  in  section  231(a)  may  not  be 
applied  to  these  workers. 

(c)  Benefit  information  to  workers.  (1) 
An  amendment  to  section  225  of  the  Act 
requires  individualized  and  published 
notices  to  workers  covered  by 
certifications  issued  pursuant  to  section 
223  of  the  Act.  This  amendment  became 
effective  as  a  requirement  on  September 
22.  1988,  and  is  apphcable  to  all 
certifications  issued  on  and  after  that 
date.  Individuahzed  notices  and 
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published  notices  shall  contain  the 
information  specifically  set  forth  in  this 
part  617. 

(2)  Section  239(f)  of  the  Act  requires 
cooperating  State  agencies  to  furnish 
four  discrete  items  of  information  and 
advice  to  individuals  about  TAA 
Program  benefits,  commencing  with 
such  advice  and  information  to  every 
individual  who  appUes  for 
unemployment  insurance  under  each 
State's  unemployment  compensation 
law.  See  §  617.4(e).  This  amendment 
became  effective  on  August  23,  1988. 
Information  and  advice  required  by 
section  239(f)  shall  be  provided  in 
accordance  with  this  part  617. 

(d)  Training  and  eligibility 
requirements  for  TRA.  Effective  on 
November  21.  1988.  in  general, 
enrollment  and  participation  in,  or 
completion  of,  a  training  program 
approved  under  subpart  C  is  required  as 
a  condition  of  entitlement  to  basic  TRA. 
Amendments  to  sections  231(a)(5), 
231(b),  and  231(c)  of  the  Act  incorporate 
this  new  requirement,  replacing  the  job 
search  program  requirement  which 
remains  in  effect  through  November  20, 
1988.  Continuation  of  the  job  search 
program  requirement  through  November 
20,  1988,  and  installation  of  the  training 
program  requirement  on  and  after 
November  21. 1988,  is  required  of  all 
applicants  for  basic  TRA. 

(e)  Eligibility  period  for  basic  TRA.  (1) 
Effective  on  August  23, 1988,  and  with 
respect  to  all  decisions  (i.e.,  all 
determinations,  redeterminations,  and 
decisions  on  appeals)  issued  on  or  after 
that  date,  the  eligibility  period  for  basic 
TRA  is  changed  ft-om  the  prior  law. 
Prior  to  the  OTCA  amendments,  section 
233(a)(2)  provided  that  the  eligibility 
period  for  an  individual  was  a  fixed 
104-week  period  that  immediately 
followed  the  week  with  respect  to 
which  the  individual  first  exhausted  all 
rights  to  regular  benefits  after  the 
individual's  first  qualifying  separation. 
Under  section  233(a)(2)  the  new 
eligibility  period  is  movable,  and  is  the 
104-week  period  that  immediately 
follows  the  week  in  which  the  worker's 
most  recent  total  qualifying  separation 
occurs  under  the  same,  single 
certification.  Under  the  effective  date 
provisions  of  the  OTCA,  section 
233(a)(2)  applies  to  all  decisions  (i.e., 
determinations,  redeterminations,  and 
decisions  on  appeals)  issued  on  and 
after  August  23,  1988.  Further,  the  law 
to  be  applied  in  making  any  such 
decision  is  the  law  as  in  effect  on  the 
date  such  a  decision  is  made.  These 
interpretative  rules  apply  in  all  cases, 
regardless  of  whether  the  total 
qualifying  separation  occurred  before. 
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on,  or  ifter  August  23, 1988,  except  as 
noted    1  paragraph  (e)(3)  of  this  section 

(2)  1  le  major  significance  of  the 
change  in  section  233(a)(2)  is  that, 
effectii  e  for  all  decisions  (i.e., 
determinations,  redeterminations,  and 
decisiohs  on  appeals)  issued  on  or  after 
August  23, 1988.  it  applies  to  the  "most 
recent'  total  qualifying  separation.  This 
means  hat,  after  the  first  qualifying 
separat  on  before  August  23, 1988,  or 
the  firs  total  qualifying  separation  on 
and  afti  ir  August  23, 1988,  with  each 
subseqi  lent  total  qualifying  separation  of 
an  indi  ndual  under  the  same 
certifici  ition  the  individual's  eligibility 
period  nust  be  redetermined  as  the  104- 
week  p  sriod  that  immediately  follows 
the  wet  k  in  which  such  subsequent 
separat  on  occurred. 

(3)  S«  ction  1430(g)  of  the  OTCA 
require!  that  the  new  eligibility  period 
not  be  s  pplied  with  respect  to  any  total 
qualifyi  ig  separation  occurring  before 
August  23, 1988,  if  as  a  result  of 
applyin  ;  section  233(a)(2)  the 
individi  lal  would  have  an  eligibility 
period  i  irith  an  earlier  expiration  date 
than  th«  expiration  date  of  the  eligibility 
period  t  stablished  under  the  prior  law 
and  bas«  (d  on  a  first  qualifying 
separati  )n  which  occurred  under  the 
same  celification  before  August  23, 
1988.  Tierefore,  for  decisions  (i.e., 
determinations,  redeterminations,  and 
decisioi^s  on  appeals)  issued  on  or  after 
August  23,  1988,  for  a  worker  who  had 
a  first  qi  alifying  separation  under  the 
same  cei  tification  before  August  23, 
1988,  it  nust  be  determined  what  the 
individi  al's  eligibility  period  is  based 
upon  th(  prior  law,  and,  if  the 
individu  al  also  had  a  subsequent  total 
qualifyii  g  separation,  what  the 
individu  al's  eligibility  period  is  based 
on  the  ai  nended  law.  Only  if  the 
subsequ  nt  total  qualifying  separation 
occurrec  before  August  23,  1988,  and 
the  expi:  ation  date  of  the  new  eligibility 
period  ei  ids  on  the  same  date  or  a  later 
date  thai  the  expiration  date  of  the  old 
eligibilit  r  period  may  the  new  eligibility 
period  bi  <  applied  to  the  individual,  and 
in  that  e^  ent  it  must  be  applied;  if  the 
new  elig  bility  period  would  end  on  a 
date  earl  er  than  the  ending  date  cf  the 
eligibilit  ■  period  based  on  the  worker's 
first  qua!  fying  separation,  section 
1430(g)  c  Derates  to  preclude  the 
a_pplicati  m  of  amended  section 
233(a)(2) 

(4)  Cor  iputation  of  the  weekly  and 
maximur  i  amounts  of  basic  TRA  do  not 
change  u  ider  the  1988  Amendments  in 
the  OTCj  ..  They  must  continue  to  be 
based  up  m  the  first  benefit  period 
which  is  elated  to  the  worker's  first 
total  or  p  irtial  separation  under  the 
same  cert  ification  regardless  of  whether 


such  first  separation  occurs  before,  on, 
or  after  August  23, 1988.  Upon  the 
occurrence  of  a  second  or  subsequent 
separation  under  the  same  certification 
which  is  a  total  qualifying  separation 
under  this  part  617,  the  individual's 
eHgibility  period  will  be  104  weeks  after 
the  week  of  such  second  or  subsequent 
(total  qualifying)  separation,  but  no 
change  will  be  made  in  the  weekly  or 
maximum  amounts  of  basic  TRA  as 
computed  in  relation  to  the  first 
separation.  Therefore,  for  any  decision 
(i.e.,  determination,  redetermination,  or 
decision  on  appeal)  issued  on  or  after 
August  23, 1988,  whenever  an 
individual  files  a  new  TRA  claim  it  will 
be  necessary  to  determine  whether  the 
individual's  most  recent  separation  was 
a  total  quaUfying  separation,  and,  if  so. 
whether  the  individual  had  a  prior 
partial  or  total  separation  within  the 
certification  period  of  the  same 
certification  which  was  a  first  qualifying 
separation.  If  such  most  recent  (total 
qualifying)  separation  occurred  before 
August  23, 1988.  and  was  not  the 
individual's  first  qualifying  separation, 
then: 

(i)  The  eligibility  period  will  be  the 
104  weeks  beginning  with  the  week 
following  the  week  in  which  the  most 
recent  total  qualifying  separation 
occurred  or  104  weeks  after  the  first 
exhaustion  of  regular  UI  following  the 
first  qualifying  separation,  whichever  is 
longer,  and 

(ii)  The  individual's  weekly  amount 
of  basic  TRA,  as  computed  under 
§617.13,  and  the  individual's  maximum 
amount  of  basic  TRA,  as  computed 
under  §617.14,  are  established  or 
remain  fixed  as  determined  with  respect 
to  the  individual's  first  benefit  period 
following  the  first  separation  which  is 
within  the  certification  period  of  the 
certification  covering  the  individual, 
(f)  Eligibility  period  for  additional 
TRA.  One  technical  and  one  conforming 
change  are  made  by  the  OTCA  in 
section  233(a)f3)  of  the  Act,  but  have  no 
effect  on  the  26-week  eligibility  period 
for  additional  TRA  as  the  statute  has 
been  interpreted  and  applied  in  the 
past.  Therefore,  the  26-week  eligibility 
period  begins  with  the  first  week  of 
training  if  the  training  begins  after 
exhaustion  of  basic  TRA.  Further,  if  the 
training  begins  before  approval  is 
obtained  under  this  part  617,  the  26- 
week  eligibility  period  begins  v.ith  the 
week  in  which  the  determination  of 
approval  is  issued,  if  there  is  any 
scheduled  training  session  in  that  week 
after  the  date  of  the  determination. 

(g)  Eligibility  for  TRA  during  breaks  in 
training.  (1)  Paragraph  (f)  of  section  233 
of  the  Act,  added  by  the  OTCA, 
provides  for  the  payment,  under 


specified  conditions,  of  both  basic  and 
additional  TRA  during  scheduled  breaks 
in  a  training  program,  provided  the 
conditions  for  such  payments  are  met  as 
expressed  in  this  part  617.  By  making 
this  provision  applicable  to  basic  TRA 
as  well  as  additional  TRA,  paragraph  (f) 
of  section  233  of  the  Act  changes  the 
prior  law  for  both.  Previously,  basic 
TRA  vras  payable  during  training 
breaks,  but  additional  TRA  was  payable 
solely  with  respect  to  weeks  of  training. 
Under  new  section  233(f),  both  basic 
and  additional  TRA  are  payable  during 
training  breaks,  but  only  if  the  break 
does  not  exceed  14  days.  Now,  as  under 
the  prior  law,  weeks  when  TRA  is  not 
payable  will  still  count  against  the 
eligibility  periods  for  both  basic  and 
additional  TRA,  and  in  the  case  of 
additional  TRA  it  will  also  count  against 
the  number  of  weeks  payable. 

(2)  Paragraph  (f)  of  section  233  of  the 
Act  is  effective  with  regard  to  all 
decisions  (i.e.,  all  determinations, 
redeterminations,  and  decisions  on 
appeals)  made  on  or  after  August  23, 
1988,  regardless  of  when  the  training 
was  approved  under  section  236  of  the 
Trade  Act.  or  whether  the  training  was 
approved  or  is  approvable  under  section 
236  as  amended  by  the  1988 
Amendments,  or  when  the  break  in 
training  began  or  ended.  In  making  any 
decision  involving  paragraph  (f)  of 
section  233  of  the  Act,  the  law  to  be 
applied  is  the  law  as  in  effect  on  the 
date  the  decision  is  made. 

(h)  Retroactive  eligibility  for  TRA.  (1) 
Effective  on  August  23, 1988,  section 
1425(b)  of  the  OTCA  provides  for  an 
open-ended  waiver  oi  the  time  limit  in 
section  233(a)(2)  on  the  eligibility 
period  for  basic  TRA,  and  the  210-day 
time  hmit  in  section  233(b)  on  filing  a 
bona  fide  application  for  training  in 
order  to  qudify  for  additional  TRA.  This 
waiver  provision  applies  solely  to 
workers  who  experienced  a  total 
qualifying  separation  in  the  period 
which  began  on  August  13, 1981  and 
ended  on  April  7, 1986.  Other 
conditions  must  be  met  that  are 
specified  in  section  1425(b)  and  in  this 
part  617. 

(2)  Altogether,  nine  conditions  must 
be  met  for  workers  to  obtain  TRA 
payments  under  this  special  provision. 
(See  §  617.11(a)(3).)  Further,  this  special 
provision  appUes  solely  to  weeks  which 
begin  after  August  23, 1988;  no 
retroactive  payments  may  be  made 
under  this  special  provision.  Finally, 
only  the  two  specific  time  limitations 
are  waived,  and  all  other  requirements 
of  the  prior  and  amended  law  apply, 
including  the  first  separation  rule 
(relating  to  computation  of  the  weekly 
and  maximum  amoimts  of  basic  TRA 


payable),  the  26-week  eligibiUty  period 
for  additional  TRA,  and  the  break 
provision  of  section  233(f). 

(i)  Training  for  q^versely  affected 
workers.  Extensive  amendments  to 
section  236  are  made  in  the  OTCA 
which,  except  for  some  technical  and 
conforming  changes  that  take  effect  on 
November  21, 1988,  all  became  effective 
on  August  23, 1988.  These  changes  must 
be  effectuated  in  accordance  with  this 
part  617. 

(j)  Agreements  with  States.  Section 
239  also  was  amended  by  the  OTCA,  to 
require  new  terms  and  conditions  in  the 
section  239  agreements.  This  requires 
new  agreements  to  be  executed  between 
the  States  and  the  Secretary  of  Labor, 
and  gives  new  emphasis  to  the 
contractual  nature  of  the  obligations 
entered  into  by  the  States  to  administer 
the  TAA  Program  in  strict  accordance 
with  the  Act  and  the  regulations  and 
operating  instructions  issued  by  the 
Department. 

(k)  Other.  Other  matters  covered  by 
the  OTCA  amendments,  as  well  as  the 
matters  discussed  in  the  preceding 
paragraphs  of  this  section,  shall,  to  the 
extent  that  the  States  may  be  involved 
in  their  implementation,  be  effectuated 
in  strict  accordance  with  the  Act  and 
the  regulations  and  operating 
instructions  issued  by  the  Department, 
and  as  of  the  respective  effective  dates 
of  the  various  provisions  of  the  OTCA. 

32.  By  redesignating  Appendixes  A 
and  B  as  Appendixes  B  and  C. 

§617.50    [Amended] 

33.  By  amending  §  617.50(g)  by 
removing  "(Appendix  A  of  this  part)" 
and  adding  in  place  "(Appendix  B  of 
this  Part)". 

$617^    [Amended] 

34.  By  amending  §617. 55(g)  by 
removing  "(Appendix  B  of  this  part)" 
and  adding  in  place  "(Appendix  C  of 
this  Part)". 

f  61 7.10    [Amended] 

35.  By  amending  §  617.10(c)  by 
removing  all  words  after  "sections  5000 
et  seq."  and  adding  in  place  "(Appendix 
A  of  this  Part)". 

36.  By  adding  a  new  appendix  A  to 
read  as  follows: 


Appendix  A  to  Part  617— Standard  fittr 
Claim  Filing,  CloimaBt  Reporting,  Job 
Finding,  and  Employment  Senricet 

EMPLOYMENT  SECURrTY  MANUAL  (Part 
V,  Sections  5000-5004) 

5000-^99    Claims  Filing 

5000    Standard  for  Qaim  Filing.  Claimant 
Reporting,  Job  Finding,  and  Employment 
Services 

A.  Federal  law  requirements.  Section 
3304(a)(1)  of  the  Federal  Unemployment  Tax 
Act  and  section  303(a)(2)  of  the  Social 
Security  Act  require  that  a  State  law  provide 
for: 

"Payment  of  unemployment  compensation 
solely  through  public  employment  offices  or 
such  other  agencies  as  the  Secretary  may 
approve." 

Section  3304(a)(4)  of  the  Federal 
Unemployment  Tax  and  section  303(a)(5)  of 
the  Social  Security  Act  require  that  a  State 
law  provide  for: 

"Expenditure  of  all  money  withdrawn  from 

an  unemployment'fund  of  such  State,  in  the 

payment  of  unemployment  comjiensation 
•  •  •" 

Section  303(a)(1)  of  the  Social  Security  Act 
requires  that  the  State  law  provide  for: 

"Such  methods  of  administration  •  •  •  as 
are  found  by  the  Secretary  to  be  reasonably 
calculated  to  insure  full  payment  of 
unemployment  compensation  when  due." 

B.  Secretary's  interpretation  of  federal  law 
requirements. 

1.  The  Secretary  interprets  section 
3304(a)(1)  of  the  Federal  Unemployment  Tax 
Act  and  section  303(a)(2)  of  the  Social 
Security  Act  to  require  that  a  State  law 
provide  for  payment  of  unemployment 
compensation  solely  through  public 
employment  oSices  or  claims  offices 
administered  by  the  State  employment 
security  agency  if  such  agency  provides  for 
such  coordination  in  the  operations  of  its 
public  employment  offices  and  claims  offices 
as  will  insure  (a)  the  payment  of  tienefits 
only  to  individuals  who  are  unemployed  and 
who  are  able  to  work  and  available  for  work, 
and  (b)  that  individuals  claiming 
unemployment  compensation  (claimants)  are 
afforded  such  placement  and  other 
employment  services  as  are  necessary  and 
appropriate  to  return  them  to  suitable  work 
as  soon  as  possible. 

2.  The  Secretary  interprets  all  the  above 
sections  to  require  that  a  SUte  law  provide 
for: 

a  Such  contact  by  claimants  with  public 
employment  offices  or  claims  offices  or  both. 

(1)  as  will  reasonably  insure  the  payment  of 
unemployment  compensation  only  to 
individuals  who  are  unemployed  and  who 
are  able  to  woric  and  available  for  work,  and 

(2)  that  claimants  are  afforded  such 
placement  and  other  emplo>'ment  services  as 
are  necessary  and  appropriate  to  facilitate 
their  return  to  suitable  work  as  soon  as 
possible;  and 

b.  Methods  of  administration  which  do  not 
unreasonably  limit  the  opportunity  of 
individuals  to  establish  their  right  to 
unemployment  compensation  due  under 
such  States  law. 
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5001    Claim  Filing  and  Qaimant  Reporting 
Bequinments  Designed  to  Satisfy  Secretary's 
Interpretation 

A.  Claim  filing— total  or  part-total 
unemployment 

1.  Individuals  claiming  unemployment 
compensation  for  total  or  part-total 
unemployment  are  required  to  file  a  claim 
weekly  or  biweekly,  in  person  or  by  mail,  at 
a  public  employment  office  or  a  claims  office 
(these  terms  include  offices  at  itinerant 
points)  as  set  forth  below. 

2.  Except  as  provided  in  paragraph  3,  a 
claimant  is  required  to  file  in  person. 

a.  His  new  claim  with  respect  to  a  benefit 
year,  or  his  continued  claim  for  a  waiting 
week  or  for  his  first  compensable  week  of 
unemployment  in  such  year;  and 

b.  Any  other  claim,  when  requested  to  do 
so  by  the  claims  personnel  at  the  office  at 
which  he  files  his  claim(s)  because  questions 
about  his  right  to  benefits  are  raised  by 
circumstances  such  as  the  following: 

(1 )  The  conditions  or  circumstances  of  his 
separation  from  employment; 

(2)  The  claimant's  answers  to  questions  on 
mail  claim(s)  indicate  that  he  may  be  unable 
to  work  or  that  there  may  be  undue 
restrictions  on  his  availability  for  work  or 
that  his  search  for  work  may  be  inadequate 
or  that  he  may  be  disqualified; 

(3)  The  claimant's  answers  to  questions  on 
mail  claims  create  uncertainty  about  his 
credibility  or  indicate  a  lack  of 
understanding  of  the  applicable 
requirements;  or 

(4)  The  claimant's  record  shows  that  he  has 
previously  filed  a  fraudulent  claim. 

In  such  circumstances,  the  claimant  is 
required  to  continue  to  file  claims  in  person 
each  week  (or  biweekly)  until  the  State 
agency  determines  that  filing  claims  in 
person  is  no  longer  required  for  the 
resolution  of  such  questions. 

3.  A  claimant  must  be  permitted  to  file  a 
claim  by  mail  in  any  of  the  following 
circumstances: 

a.  He  is  located  in  an  area  requiring  the 
expenditure  of  an  unreasonable  amount  of 
time  or  money  in  traveling  to  the  nearest 
facility  esublished  by  the  State  agency  for 
filing  claims  in  person; 

b.  Conditions  make  it  impracticable  for  the 
agency  to  take  claims  in  person; 

c.  He  has  returned  to  ftill-time  work  on  or 
before  the  scheduled  date  for  his  filing  a 
claim,  unless  the  agency  makes  provision  for 
m-person  filing  at  a  time  and  place  that  does 
not  interfere  with  his  employment; 

d.  The  agency  finds  that  he  has  good  cause 
for  failing  to  file  a  claim  in  person. 

4.  A  claimant  who  has  been  receiving 
benefits  for  partial  unemployment  may 
continue  to  file  claims  as  if  he  were  a 
partially  unemployed  worker  for  the  first  four 
consecutive  weeks  of  total  or  part-total 
unemployment  immediately  following  his 
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period  ol  partial  unemployment  so  long  as  he 
remains  4ttached  to  his  regular  employer. 
B.  Claihn  filing— partial  unemployment. 
Each  ind  vidual  claiming  unemployment 
compens  ition  for  a  we#(or  other  claim 
period)  d  iring  which,  because  of  lack  of 
work,  he  s  working  less  than  his  normal 
customar  i  full-time  hours  for  his  regular 
employer  and  is  earning  less  than  the 
earnings  imit  provided  in  the  State  law. 
shall  not  »e  required  to  file  a  claim  for  such 
week  or  o  her  claim  period  earlier  than  2 
weeks  fro  n  the  date  that  wages  are  paid  for 
such  claii  i  period  or.  if  a  low  earnings  report 
IS  require(  I  by  the  State  law,  fix>m  the  date  the 
employer  Furnished  such  report  to  the  . 
individua  .  State  agencies  may  permit  claims 
for  partial  unemployment  to  be  filed  either  in 
person  or  jy  mail,  except  that  in  the 
circumsta  ices  set  forth  in  section  A  3,  filing 
by  mail  m  jst  be  permitted,  and  in  the 
circumsta  ices  set  forth  in  section  A  2  b, 
filing  in  p  srson  may  be  required. 
5002    Ret  uiremen  t  for  Job  Finding. 
Placemen  .  and  Other  Employment  Services 
Designed  I  o  Satisfy  Secretary's  Interpretation 

A.  Clain  s  personnel  are  required  to  assure 
that  each  ( laimant  is  doing  what  a  reasonable 
individual  in  his  circumstances  would  do  to 
obtain  suit  able  work. 

B.  In  the  discretion  of  the  State  agency: 
1.  The  claims  personnel  are  required  to 

give  each  (flaimant  such  necessary  and 
appropriate  assistance  as  they  reasonably  can 
in  finding  Suitable  work  and  at  their 
discretion  determine  when  more  complete 
placement  ind  employment  services  are 
necessary )  nd  appropriate  for  a  claimant;  and 
if  they  detc  rmine  more  complete  ser\'ices  are 
necessary  j  nd  appropriate,  the  claims 
personnel  ( re  to  refer  him  to  employment 
service  per  onnel  in  the  public  employment 
office  in  wl  lich  he  has  been  filing  claim(s), 
or,  if  he  hai  been  filing  in  a  claims  office,  in 
the  public  <  mployment  office  most  accessible 
to  him;  or 

2.  All  pla  :ement  and  employment  services 
are  require<  to  be  afforded  to  each  claimant 
by  employr  lent  service  personnel  in  the 
public  emp  oyment  office  most  accessible  to 
him  in  whi(  h  case  the  claims  personnel- in 
the  office  it  which  the  claimant  files  his 
claim  are  to  refer  him  to  the  employment 
service  pers  annel  when  placement  or  other 
employmen  t  services  are  necessary  and 
appropriate  for  him. 

C.  The  personnel  to  whom  the  State  agency 
assigns  the  gesponsibilities  outlined  in 


paragraph  Bj  above  are  required  to  give 
claimants  sv  ch  job-finding  assistance, 
placement,  (  nd  other  employment  services  as 
are  necessar  f  and  appropriate  to  facilitate 
their  return  o  suitable  work  as  soon  as 
possible. 

In  some  c  rcumstances,  no  such  services  or 
only  limitec  services  may  be  required.  For 
example,  if  4  claimant  is  on  a  short-term 


temporary  layoff  with  a  fixed  return  date,  the 
only  service  necessary  and  appropriate  to  be 
given  to  him  during  the  period  of  the  layoff 
is  a  referral  to  suitable  temporary  work  if 
such  work  is  being  performed  in  the  labor 
market  area. 

Similarly,  claimants  whose  unemployment 
»s  caused  by  a  labor  dispute  presumably  will 
return  to  work  with  their  employer  as  soon 
as  the  labor  dispute  is  settled.  They  generally 
do  not  need  services,  nor  do  individuals  in 
occupations  where  placement  customarily  is 
made  by  other  nonfee  charging  placement 
facilities  such  as  unions  and  professional 
associations. 

Claimants  who  foil  within  the  classes 
which  ordinarily  would  require  limited 
services  or  no  services  shall,  if  they  request 
placement  and  employment  services,  be 
afforded  such  services  as  are  necessary  and 
appropriate  for  them  to  obtain  suitable  work 
or  to  achieve  their  reasonable  employment 
goals. 

On  the  other  hand,  a  claimant  who  is 
permanently  separated  horn  his  job  is  likely 
to  require  some  services.  He  may  need  only 
some  direction  in  how  to  get  a  job;  he  may 
need  placement  services  if  he  is  in  an 
occupation  for  which  there  is  some  demand 
in  the  labor  market  area;  if  his  occupation  is 
outdated,  he  may  require  counseling  and 
referral  to  a  suitable  training  course.  The 
extent  and  character  of  the  services  to  be 
given  any  particular  claimant  may  change 
with  the  length  of  his  unemployment  and 
depend  not  only  on  his  own  circumstances 
and  conditions,  but  also  on  the  condition  of 
the  labor  market  in  the  area. 

D.  Claimants  are  required  to  report  to 
employment  service  personnel,  as  directed, 
but  such  personnel  and  the  claims  personnel 
required  to  so  arrange  and  coordinate  the 
contacts  required  of  a  claimant  as  not  to 
place  an  unreasonable  burden  on  him  or 
unreasonably  limit  his  opportunity  to 
establish  his  rights  to  compensation.  As  a 
general  rule,  a  claimant  is  not  required  to 
contact  in  person  claims  personnel  or 
employment  service  personnel  more 
frequently  than  once  a  week,  unless  he  is 
directed  to  report  more  frequently  tor  a 
specific  service  such  as  referral  to  a  job  or  a 
training  course  or  counseling  which  cannot 
be  completed  in  one  visit. 

E.  Employment  service  personnel  are 
required  to  report  promptly  to  claims 
personnel  in  the  office  in  which  the  claimant 
files  his  claim(s):  (1)  his  failure  to  apply  for 
or  accept  work  to  which  he  was  referred  by 
such  personnel  or  when  known,  by  any  other 
nonfee-charging  placement  facility  such  as  a 
union  or  a  professional  association;  and  (2) 
any  information  which  becomes  available  to 
It  that  may  have  a  bearing  on  the  claimant's 
ability  to  work  or  availability  for  work,  or  on 
the  suitability  of  work  to  which  he  was 
referred  or  which  was  offered  to  him. 
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5004    Evaluation  of  Alternative  Stale 
Provisions 

If  the  State  law  provisions  do  not  conform 
to  the  "suggested  State  law  requirements"  set 
forth  in  sections  5001  and  5002.  but  the  State 
law  contains  alternative  provisions,  the 
Manpower  Administrator,  in  collaboration 
with  the  State  agency,  will  study  the  actual 
or  anticipated  affect  of  the  alternative 


provisions.  If  the  Manpower  Administrator 
concludes  that  the  alternative  provisions 
satisfy  the  requirements  of  the  Federal  law  as 
construed  by  the  Secretary  (see  section  5000 
B)  he  will  so  notify  the  State  agency.  If  he 
does  not  so  conclude,  he  will  submit  the 
matter  to  the  Secretary.  If  the  Secretary 
concludes  that  the  alternative  provisions 
satisfy  such  requirements,  the  State  agency 
will  be  so  notified.  If  the  Secretary  concludes 


that  there  is  a  question  as  to  whether  the 
alternative  provisions  satisfy  such 
requirements,  the  State  agency  will  be 
advised  that  unless  the  State  law  provisions 
are  appropriately  revised,  a  notice  of  hearing 
will  be  issued  as  required  by  the  Code  of 
Federal  Regulations,  title  20.  section  601.3. 
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agricultural  commodities: 
Acetyl  tributyl  citrate,  950-951 
NJiJ-Bis  2-(omega-hy(iroxypoIyoxyethylene/ 

polyoxypropylene)  ethyl  alkylamine.  95li-952 

PROPOSED  RULES 
Air  programs: 
Outer  Continental  Shelf  regulations 
Consistency  update,  994-997 
Air  quality  implementation  plans;  approval  an( 
promulgation;  various  ^tes: 
West  Virginia,  988-993 
NOTICES 

Environmental  statements;  availability,  etc: 
Agency  statements — 
Comment  availability.  1016 
Weekly  receipts,  1016-1017 
Pesticide,  food,  and  feed  additive  petitions: 

E.I.  du  Pont  de  Nemours  k  Co.,  Inc.,  et  al.,  ia|17-1018 
Pesticides;  emergency  exemptions,  etc.: 
Imidacloprid,  1018-1019 

Executive  Office  of  the  President 

See  Presidential  Documents 


Federal  Aviation  Administration 

RULES 

Class  D  airspace,  947 
PROPOSED  RULES 
Airworthiness  standards: 
Special  conditions — 
Rolls-Royce  models  RB211-Trent-875-17/-a^7-17/-884- 
17  turbofan  engines,  984-986 
NOTICES 

Exemption  petitions;  summary  and  disposition  J 1054-1055 
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NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  1019 

Federal  Emergency  Management  Agency 

RULES 

Flooded  property  purchases;  environmental  considerations 
and  cat^rical  exclusions,  953-954 

NOTICES 

Disaster  and  emergency  areas: 
Missouri.  1019-1020 
Virginia.  1020 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Keystone  Energy  Service  Co.,  L.P.,  et  al.,  1014 

Natural  gas  certificate  filings: 
East  Tennessee  Natural  Gas  Co.  et  al..  1014-1015 

Applications,  hearings,  determinations,  etc.: 
Entergy  Services,  Lac,  et  al.,  1015 
Northern  Natural  Gas  Co.,  1015-1016 
Seminole  Electric  Cooperative,  Inc.,  et  al.,  1016 
Tacoma  Public  Utilities.  1016 

Federal  Maritime  Commission 

RULES 

Organization,  functions,  and  authority  delegations,  etc., 
954-965 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  1059 
Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  1060 
nsh  and  Wildiiftt  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Alabama  sturgeon.  997-998 

NOTICES 

Environmental  statements;  availability,  etc.: 
Patoka  River  National  Wetlands  Project.  IN.  1024-1025 

Foreign  Ciaima  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act.  1060 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Tahoe  National  Forest.  CA.  999-1000 

General  Accounting  Office 

NOTICES 

Omnibus  Budget  Reconciliation  Act  of  1990;  compliance 
report  transmittal  to  President  and  Congress.  1020 

General  Servicea  Admlniatration 

RULES 

Federal  Information  Resources  Management  Regulation: ' 
Energy  efficient  computer  equipment;  purchase 
requirements,  952-953 
NOTICES 

Federal  Acqxiisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  1004-1004 


Health  and  Human  Servicea  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Hnancing  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 
Practicing  Physicians  Advisory  Council,  1020-1021 
Health  maintenance  organizations  (HMO)  qualification 
determinations  and  compliance  actions,  1021-1022 

Historic  Preservation,  Adviaory  Council 

NOTICES 
Meetings,  999 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 
Public  and  Indian  housing: 
Designated  public  housing  for  disabled,  elderly,  or 
disabled  and  elderly  famihes;  etc.,  1244-1257 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  1022 

interior  Department 

See  Fish  and  Wildlife  Service 
See  National  Park  Service 
See  Reclamation  Bureau 

internal  Revenue  Service 

RULES 

Income  taxes: 
Policy  acquisition  expenses;  capitalization;  correction, 
947 

International  Boundary  and  Water  Commission,  United 
States  and  Mexico 

NOTICES 

Environmental  statements;  availability,  etc.: 
Rio  Grande  American  Canal  extension  project.  El  Paso, 
TX,  1034-1036 

international  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  1001 
international  Trade  Commission 

NOTICES 

Import  investigations: 
Coumarin  from — 

China,  1026-1027 
Stainless  steel  bar  from — 
Brazil  et  al.,  1027-1028 

interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Kansas  City  Southern  Railway  Co.  et  al,  1028-1029 
Railroad  services  abandonment: 

ConsoUdated  Rail  Corp..  1028 

Justice  Depertment 

See  Foreign  Claims  Settlement  Commission 
See  Prisons  Bureau 

Latwr  Department 

See  Employment  and  Training  Administration 


See  Employment  Standards  Administration 
See  Wage  and  Hour  Division 

Legal  Servlcee  Corporation 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Fort  Apache  Indian  Reservation  Area.  AZ;  dvil  legal 
services,  1034 

Mexico  and  United  Statea,  International  Boundary  and 
WsAer  Commiaaion 

See  btemational  Boundary  and  Water  Commission.  United 
States  and  Mexico 

Mine  Safety  and  Health  Federal  Review  Commiaaion 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  imder  OMB 
review.  1004-1005 
Meetings: 

Aeronautics  Advisory  Committee,  1036 

National  Foundation  on  the  Arte  and  the  Humanitiee 

NOTICES 

Meetings: 
Music  Advisory  Panel,  1036 

Presenting  and  Commissioning  Advisory  Panel.  1036- 
1037 

Netlonel  Institutes  of  Health 

NOTICES 

Meetings: 
National  Eye  Institute,  1022 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  reef  fish,  966-978 
PROPOSED  RULES 
Oil  Pollution  Act: 
Natural  resource  damage  assessments,  1062-1189 
Cooperative  prespill  planning  woikshops,  1189-1190 
Meetings,  1190-1192 

NOTICES 
Permits: 
Marine  mammals,  1001-1002 

National  Park  Service 

NOTICES 
Meetings: 
Mississippi  River  Coordinating  Commission,  1025 
Missouri  National  Recreational  River  Advisory  Group. 

1025 
Native  American  Graves  Protection  and  Repatriation 

Review  Committee,  1025-1026 
Niobrara  Scenic  River  Advisory  Commission,  1026 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Naval  Station  Puget  Soimd,  WA;  Element  II  breakwater/ 
pier  construction,  1006-1007 
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Nucleer  Regulatory  Commisaion 

PROPOSED  RULES 

Production  and  utilization  fiacilities:  domestic  lice^ing: 
Nuclear  power  plants — 
Codes  and  standards.  979-984 
NOTICES 

Environmental  statements:  availability,  etc: 

Entei<gy  Operations.  Inc..  103&-1039 

Wisconsin  Public  Service  Corp.  et  al.,  1037-103 
Petitions;  Director's  decisions: 

Vermont  Yankee  Nuclear  Power  Corp..  1038 
Appiications,  hearings.  determJnations.  etc.: 

Cameo  Diagnostic  Centre.  Inc.,  1039 

Carolina  Power  &  Light  Co..  1039-1940 

Personnel  Menegement  OfTloe 

NOTICES 
Meetings: 
National  Partnership  Council.  1040-1041 

Postal  Rate  Commisaion 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Moriah,  NY.  1041 

Presidential  Documenta 

PROCLAMATIONS 

Special  observances: 
O'Neill,  Thomas  P.,  Jr.;  death  (Proc.  6644).  1261 

Priaone  Bureau 

RULES 

Inmate  control,  custody,  care,  eta: 

Compassionate  release,  1238-1239 
PROPOSED  RULES 
Inmate  control,  custody,  care,  etc: 

Drug  abuse  treatment  programs.  1240-1242 
NOTICES 
Environmental  statements:  avail^ility.  etc: 

Waseca.  MN.  1029 

Public  Heelth  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  National  Institutes  of  (bahh 

Reciamation  Bureeu 

PROPOSED  RULES 

Acreage  limitatiao  rules  and  regulations:  dedsion^  and 
appeals;  withdrawn.  997 

NOTICES 

Environmental  statements;  availability,  etc: 
Glen  Canyon  Dam.  Colorado  River  Storage  PrBjott.  AZ. 
1023-1024 

Securities  and  Exchange  Commlaalon 

NOTICES 

Self-regulatory  organizations;  proposed  rule  diangbs: 
Chicago  Board  Options  Exchange.  Inc.  1041-loi3 
Pacific  Stock  Exdiange.  Inc.  1043-1045 
Philadelphia  Stock  Exchange,  Inc.,  1045-1047 

Applications,  hearings,  determinations,  etc.: 
Crown  America  Separate  Accoimt  B,  1047-1048 
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Lincoln  Renaissance  Fund.  Inc,  et  aL,  1048-1051 
Nationwide  Ufa  Insurance  Co.  at-aL.  1051-1053 
Public  utility  hoMng  company  filings,  lOSl 

State  D^Mlment 

NOTICES 

International  Traffic  in  Anns  regulations;  statutoiy 

debarment.  1053-1054 
Organization,  functions,  and  authoriiy  delegations; 
Assistant  Secretary  tar  Intelligence  and  Research.  10S4 

Tranaportation  DepertnMHit 

See  Coast  Guard 

See  Federal  Aviation  Administration 

Traeaury  Departmem 

See  Alcohol.  Tobacco  and  Firearms  Bureau 

See  Customs  Service 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  1056 

Wage  and  Hour  Divfalon 

NOTICES 

Davis-Bacon  and  related  Acts;  all-agency  memorandum; 
guidance  concerning  suspension  of  helper  regulatlona. 
1029-1031 


Seperate  Parte  In  TMa  laeue 

Part  II 

Department  of  Commerce.  National  Oceanic  and 
Atmospheric  Administration,  1062 

Partn 

Corporation  for  National  and  Community  Service,  1194 

Pert  IV 

Department  of  Justice.  Bureau  of  Prisons,  1238 


Department  of  Housing  and  Urban  Development.  1244 

Pert  VI 

The  President.  1259 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicatjility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  93-AWP-5] 

Establishment  of  Class  D  Airspace, 
Gila  Bend  Air  Force  Auxiliary  Field,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published 
on  December  10, 1993.  This  final  rule 
established  Class  D  airspace  at  Gila 
Bend  Air  Force  Auxiliary  Field,  AZ 
effective  January  10, 1994.  This 
correction  to  the  final  rule  will  establish 
the  Class  D  airspace  at  Gila  Bend 
effective  on  March  3, 1994. 
EFFECTIVE  DATE:  Effective  January  7, 
1994.  The  effective  date  of  the  final  rule 
at  58  FR  64879  is  corrected  to  be  0901 
U.T.C.  March  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Enstad,  Airspace  Speciafist, 
System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261: 
telephone  (310)  297-0010. 
SUPPLEMENTARY  INFORMATION:  On 

December  10, 1993,  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  that  established 
Class  D  airspace  at  Gila  Bend  Air  Force 
(AF)  Auxiliary  (AUX)  Field.  Gila  Bend, 
Arizona  (58  FR  64879).  The  effective 
date  was  established  as  0901  U.T.C, 
January  10, 1994.  That  date  was 
incorrect.  The  new  effective  date  is  now 
0901  U.T.C,  March  3, 1994. 


publication  on  December  10, 1993;  (58 
FR  64879),  is  corrected  as  follows: 

On  page  64879.  in  the  third  column, 
in  EFFECTIVE  DATE  by  removing  "0901 
U.T.C.  January  10, 1994"  and  inserting 
in  its  place  "0901  U.T.C,  March  3, 
1994". 

Issued  in  Lawndale  on  Deceml)er  21, 1993. 

Harvey  R.  Riebel, 

Manager.  System  Management  Branch,  AWP- 
530. 

[PR  Doc.  94-364  Filed  1-6-94;  8:45  am) 

BILUNC  CODE  4«1»-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[T.D.  8456] 

RIN  1545-AQ14 

Capitalization  of  Certain  Policy 
Acquisition  Expenses;  Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations  (T.D. 
8456),  which  were  published  Tuesday, 
December  29. 1992  (57  FR  61813), 
relating  to  the  requirement  that 
insurance  companies  capitalize 
specified  policy  acquisition  expenses 
for  tax  purposes. 

EFFECTIVE  DATE:  December  29. 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Geisler  (202)  622-3970,  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  contains  final 
income  tax  regulations  under  section 
848  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  T.D.  8456  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 


Correction  of  Final  Rule  Effective  Date       List  of  Subiects  in  26  CFR  Part  1 


Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the 


Income  taxes.  Reporting  and 
recordkeeping  requirements. 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  In  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.848-2(i)(4)(iii)(C).  the 
language  "Calculate  the  ratio  between 
the  results  in  paragraphs  (i)(4)(ii)  (A) 
and  (B)  of  this  section  for  each 
agreement;"  is  removed  and  the 
language  "Calculate  the  ratio  between 
the  results  in  paragraphs  (i)(4)(iii)  (A) 
and  (B)  of  this  section  for  each 
agreement;"  is  added  in  its  place. 
Jacqueiyn  B.  Burgess, 

Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 

[PR  Doc.  94-309  Filed  1-6-94;  8:45  am) 

BIUJNC  CODE  4UO-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  2  and  3 

[CGO  93-020] 

Captain  of  the  Port  Zor>e  Bour>daries; 
Correction 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  on  Captain 
of  the  Port  (COTP)  Zone  Boundaries 
(CGD  93-020)  which  was  published 
Monday,  October  4, 1993.  (58  FR 
51726).  The  regulations  related  to 
extending  the  Coast  Guard  COTP  zone 
boundaries  seaward  to  the  limit  of  the 
Exclusive  Economic  Zone  (EEZ). 
EFFECTIVE  DATE:  January  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary- Jo  Cooney  Spottswood,  Project 
Manager  and  Project  Counsel.  Oil 
Pollution  Act  (OPA  90)  Staff,  (202)  267- 
6402. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  that  is  the  subject  of 
this  correction  extended  the  COTP  zone 
boundaries  to  the  seaward  limit  of  the 
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EEZ  and  made  changes  to  the  onshore 
boundaries  of  several  CX)TP«ones. 

Need  for  Correction 

A  clarification  of  the  boundaries  of 
the  Wilmington,  North  Carolina, 
Portland,  Oregon,  and  Honolulu, 
Hawaii,  COTP  zones  is  necessary. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  4, 1993,  of  the  final  rule  on 
COTP  Zone  Boundaries  (CGD  93-020), 
which  is  the  subject  of  FR  Doc.  93- 
24206,  is  corrected  as  follows: 

S  3.25-20    (Corrected] 

1.  On  page  51728,  in  the  third 
column,  §  3.25-20(b)  is  corrected  to  read 
as  follows: 

•        •        •        •        • 

(b)  The  boundary  of  the  Wilmington 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  starts  at  the  sea  at  34°59.8' 
N.  latitude,  76''07.8'  W.  longitude,  and 
proceeds  along  a  line  northwesterly  to  a 
point  35°01.5'N.  latitude,  76°10' W. 
longitude;  thence  westerly  to  a  point 
35°01.5'N.  latitude,  76°20' W. 
longitude;  thence  westerly  to  a  point 
35°37'N.  latitude,  76°32' W.  longitude; 
thence  northerly  and  westerly  along  the 
western  boundaries  of  Hyde  and 
Wa.shington  Counties  to  a  point  36°00' 
N.  latitude,  76°41'  W.  longitude;  thence 
northerly  along  the  west  bank  of  the 
Chowan  River  to  the  North  Carolina- 
Virginia  boundary;  thence  westerly 
along  the  North  Carolina- Virginia 
boundary  to  Kerr  (Buggs  Island)  Lake; 
thence  along  the  shore  of  Kerr  Lake  in 
North  Carolina  to  the  North  Carolina- 
Virginia  Boundary;  thence  westerly 
along  the  North  Carolina- Virginia 
boundary  to  the  Tennessee  boundary; 
thence  southwesterly  along  the  North 
Carolina-Tennessee  boundary  to  the 
Georgia  boundary;  thence  easterly  along 
the  North  Carolina-Georgia  boundary  to 
the  South  Carolina  boundary;  thence 
easterly  along  the  South  Carolina-North 
Carolina  boundary  to  the  sea.  The 
offshore  boundary  of  the  Wilmington 
Captain  of  the  Port  2^ne  starts  at  the 
coast  at  34°59.8'N.  latitude;  thence 
proceeds  easterly  to  the  outennost 
extent  of  the  EEZ;  thence  southerly 
along  the  outermost  extent  of  the  EEZ  to 
a  line  bearing  122°  T  from  the 
intersection  of  the  South  Carolina-North 
Carolina  boundary  and  the  sea  to  the 
outermo.st  extent  of  the  EEZ;  thence 
westerly  along  a  line  bearing  122°  T  to 
the  coast. 

§3.65-15    (Corrected] 

2.  On  page  51731,  in  the  third 
column,  in  §  3.fi5-15(b),  the  sentence 


nr  ing  on  line  8  and  ending  on  line 
IS  is  c  irrected  to  read  as  follows: 

•        <        •        •        • 

(b)'  •* 

The  oH^shore  boundary  is  bounded  on 
the  SOI  ith  by  the  southern  boimdary  of 
the  Thirteenth  Coast  Guard  District 
which  is  described  in  §  3.65-10,  to  the 
outem  lost  extent  of  the  EEZ;  thence 
northe  rly  along  the  outermost  extent  of 
the  EE  L  to  47°32'  N.  latitude;  thence 
easterly  along  47°32'  N.  latitude  to  the 
coast. 


§3.70-10 

3 
columli 


(Corrected] 

page  51731,  in  the  third 

.  §  3.70-10.  paragraph  (c)(8)  is 

added  >efore  paragraph  (d)  to  read  as 

follow  i: 


(c) 

(8) 
waters 


J  lidway  Island  and  the  adjacent 
of  the  EEZ. 


December  23, 1993. 


Datc( 
A.E.  H(  nn< 

fiearAi  'miral.  U.S.  Coast  Guard.  Chief,  Office 
of  Mori  le  Safety,  Security  and  Environmental 
Protecti 
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33  CFV  Part  165 

(COTPporpu*  Christ!.  Texas,  Regulation 
93-023 

Safety  Zone  Regulations;  Gulf 
lntrac<  astal  Waterway,  Matagorda  Bay 

AGENC  r 
ACTIOM; 


:  Coast  Guard,  DOT. 
Temporary  final  rule. 


SUMMABY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Gulf 
Intracdastal  Waterway  from  mile  marker 
475  to  mile  marker  455.  Shoaling  into 
the  cei  ter  of  the  channel  has  occurred 
betwe*  n  green  buoy  97  and  green  buoy 
105.  T  ie  safety  zone  is  needed  to 
prever  t  vessels  from  grounding  on  shoal 
areas  r  ear  the  narrowed  channels.  Entry 
into  th  s  zone  is  restricted  to  singlewide 
tows  o  ily.  No  oversize  or  doublewide 
tows  a  e  permitted  to  transit  through  the 
safety  :one.  All  vessels  are  restricted  to 
one  w)  y  traffic,  between  green  buoy  89 
andgnen  buoy  115. 
EFFECT  ¥E  DATE:  This  regulation 
becom  js  effective  at  12  a.m.,  November 
30,  191  3.  It  terminates  at  12:01  a.m., 
Februj  ry  15,  1994,  or  upon  completion 
of  dree  ging  by  the  Army  Corps  of 
Engine  ers  and  termination  by  the 
Captai  1  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 
ENS  Sj  Montoya  at  tuiephone  number 
(512)  dB8-3195. 


SUPPL£MENTARY  INFORMATION:  Under  5 
U.S.C.  553,  a  notice  of  proposed 
rulemaking  was  not  published  for  this 
regulation  and  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  reduce  the  risk  of  vessel 
groundings  and  potential  pollution 
incidents. 

Drafting  Information 

The  drafters  of  lliis  regulation  are  ENS 
S.  Montoya,  Chief,  Waterways 
Management  Section,  and  CAPT  R.J. 
Reining.  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office, 
Corpus  Christi,  Texas,  and  CDR  D. 
Dickman,  project  attorney.  Eighth  Coast 
Guard  District,  New  Orleans,  Louisiana. 

Discussion  of  Regulation 

The  Coast  Guard  is  establishing  a 
safety  zone  in  the  Gulf  Intracoastal 
Waterway  from  mile  marker  475  to  mile 
marker  455.  Shoaling  into  the  center  of 
the  channel  has  occurred  between  green 
buoy  97  and  green  buoy  105.  The  safety 
zone  is  needed  to  prevent  vessels  from 
grounding  on  shoal  areas  near  the 
narrowed  channels.  Entr>'  into  this  zone 
is  restricted  to  singlewide  tows  only.  No 
oversize  or  doublewide  tows  are 
permitted  to  tran.sit  through  the  safety 
zone.  All  vessels  are  restricted  to  one 
way  traffic,  between  green  buoy  89  and 
green  buoy  115. 

List  of  Subjects  in  33  CFR  Pari  163 

Harbors,  Marine  Safety,  Navigation 
(water).  Security  measures.  Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amendi'd  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  DSC.  1231:  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1 
and  160.5. 

2.  A  temporary  section  165.T08-066 
is  added  to  read  as  follows: 

§165.T08-066    Safety  zone:  Gulf 
Intracoastal  Waterway. 

(a)  Safety  zone.  The  waters  of  the  Gulf 
Intracoastal  Waterway  from  mile  marker 
475  to  mile  marker  455  including  the 
entire  width  of  the  channel  is  a 
stationary  safety  zone. 

(b)  Regulations.  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Gulf 
Intracoastal  Waterway  from  mile  marker 
475  to  mile  marker  455.  Shoaling  into 
the  center  of  the  channel  has  occurred 
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between  green  buoy  97  and  green  buoy 
105.  The  safety  zone  is  needed  to 
prevent  vessels  from  grounding  on  shoal 
areas  near  the  narrowed  channels.  Entry 
into  this  zone  is  restricted  to  singlewide 
tows  only.  No  oversize  or  doublewide 
tows  are  permitted  to  transit  through  the 
safety  zone.  All  vessels  are  restricted  to 
one  way  traffic,  between  green  buoy  89 
and  green  buoy  115. 

(c)  Effective  date.  This  regulation 
becomes  effective  at  12  a.m.,  November 
30, 1993.  h  terminates  at  12:01  a.m., 
February  15,  1994,  or  upon  completion 
of  dredging  by  the  Army  Corps  of 
Engineers  and  termination  by  the 
Captain  of  the  Port. 

Dated:  November  30, 1993. 
Robert ).  Reining, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Corpus  Christi,  Texas. 
IFR  Doc.  94-267  Filed  1-6-94;  8:45  am) 
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33  CFR  Part  165 

(COTP  Wilmington,  NC  Regulation  94-001] 

Safety  Zone  Regulations;  Atlantic 
Intracoastal  Waterway,  Camp  Lejuene, 
NC 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Atlantic 
Intracoastal  Waterway,  Camp  Lejuene, 
NC,  between  mile  boards  235  and  240. 
The  safety  zone  is  needed  to  protect  the 
public,  vessels  and  property  from  safety 
hazards  associated  with  the  removal  of 
unexploded  military  munitions  prior  to 
dredging  operations  on  the  Atlantic 
Intracoastal  Waterway.  Entry  into  this 
zone  is  prohibited  during  actual 
operations  unless  authorized  by  the 
Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  8  a.m.  on  January  10, 
1994.  and  terminates  on  February  11, 
1994  at  5  p.m.,  unless  sooner  terminated 
by  the  Captain  of  the  Port,  Wilmington, 
NC. 

FOR  FURTHER  INFORMATION  CONTACT: 
ENS  K.  J.  DELOOFF,  USCG,  c/o  U.S. 
Coast  Guard  Captain  of  the  Port,  suite 
500,  272  N.  Front  Street,  Wilmington, 
NC  28401-3907.  Phone:  (910)  343-4894. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  (NPRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
Register  publication.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public's 


interest  since  immediate  action  is 
necessary  to  prevent  possible  damage  to 
people,  vessels  and  property  in  the  area. 

Drafting  Information    ■ 

The  drafters  of  this  regulation  are  ENS 
K.  J.  DELOOFF,  project  officer  for  the 
Captain  of  the  Port.  Wihnington.  NC. 
and  LCDR  C.  A.  ABEL,  project  attorney. 
Fifth  Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  January  10, 1994  and 
terminate  on  February  11. 1994.  U.S. 
Navy  personnel  will  be  diving  in  the 
Atlantic  Intracoastal  Waterway  between 
the  hours  of  8  a.m.  and  5  p.m.  on  the 
dates  indicated  above.  Commercial 
traffic  will  not  be  severely  impeded  due 
to  a  one  hour  window  between  12  p.m. 
and  1  p.m.  in  which  vessels  will  be 
permitted  to  pass.  The  diving  for 
unexploded  munitions  constitutes  a 
potential  hazard  to  the  public,  vessels 
and  property  in  the  vicinity.  This  safety 
zone  is  needed  to  protect  the  public 
from  the  hazards  associated  with  this 
diving  operation  as  well  as  to  protect 
the  diving  crews  during  actual 
underwater  operations. 

Regulatory  Evaluation 

This  regulation  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26, 
1979). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  165 

Harbors.  Marine  safety.  Navigation 
(water),  Security  measures.  Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  160.5;  49  CFR  1.46. 

2.  A  temporary  §  165.T05-097  is 
added,  to  read  as  follows: 


§165.T05-0B7    Safety  Zona:  Altanlic 


23S  and  240,  Camp  LaKiana.  North  CaroHna. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

(1)  The  waters  of  the  Atlantic 
Intracoastal  Waterway  circumscribed  by 
a  line  dravra  from  the  following 
navigational  points:  latitude  34°38' 
North,  longitude  077°12.0' West,  then 
south  to  latitude  34°34.7'  North, 
longitude  077"'15.9'  West,  then  east  to 
latitude  34°34.7'  North,  longitude 
077°16.2'  West,  then  north  to  latitude 
34°38'  North,  longitude  077°12.2'  West, 
thence  to  the  beginning. 

(2)  The  safety  zone  boundary  can  be 
described  as  follows:  the  zone  will  be 
established  between  mile  boards  235 
and  240,  Atlantic  Intracoastal 
Waterway.  Camp  Lejuene,  NC. 

(b)  Effective  Dates.  This  regulation 
becomes  effective  on  January  10, 1994  at 
8  a.m.,  and  terminates  at  5  p.m. 
February  11, 1994,  unless  sooner 
terminated  by  the  Captain  of  the  Port. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulation  in  §  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

(2)  The  Patrol  Commander  will 
monitor  radio  communications  on 
Channel  16. 

(3)  The  operator  of  any  vessel  which 
enters  or  operates  within  this  zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign,  or  by  the  U.S.  Navy 
Patrol  Commander  aboard  a  U.S.  Navy 
small  craft. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign,  or  by  the  U.S.  Navy 
Patrol  Commander  aboard  a  U.S.  Navy 
small  craft. 

Dated:  December  21. 1993. 
C.F.  Eisenbeis. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Wilmington,  NC. 
IFR  Doc.  94-266  Filed  1-6-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300307A;  FRL-4747-3] 
RIN  2070-AB78 

Acetyl  Tributyt  Citrate;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  exempts  from 
the  requirement  of  a  tolerance  acetyl 
tributyl  citrate  (CAS  Reg.  No.  77-90-7) 
when  used  as  an  inert  ingredient 
(plasticizer)  in  pesticide  formulations 
applied  to  animals.  This  regulation  was 
requested  by  Alpha  Chemical  and 
Plastics  Corp. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  7, 1994. 
ADDRESSES:  Written  objections, 
identiHed  by  the  document  control 
number.  (OPP-300307A].  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132.  CM  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower, 
Arlington,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  10,  1993 
(58  FR  59700).  EPA  reissued  a  proposed 
rule  that  gave  notice  that  Alpha 
Chemical  and  Plastics  Corp.,  1  Jabez  St., 
Newark  NJ  07105,  had  submitted  a 
pesticide  petition  to  EPA  requesting  that 
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the  Ad  ninistrator,  pursuant  to  section 
408(e)  »f  the  Federal  Food.  Drug,  and 
Cosme  ic  Act  (21  U.S.C.  346a(e)). 
propose  to  amend  40  CFR  180.1001(e) 
by  esta  )lishing  an  exemption  from  the 
require  ment  of  a  tolerance  for  acetyl 
tributy  citrate  when  used  as  a 
compo  lent  of  plastic  animal  tags  in 
pesticii  le  formulations  applied  to 
animal  i.  In  the  Federal  Register  of 
August  3, 1988  (53  FR  29244).  EPA 
originally  proposed  such  an  exemption, 
but  because  of  the  time  elapsed  since 
the  oigjnal  proposal,  the  proposal  was 
reissuep.  The  basis  for  the  proposed 
exemption  was  contained  in  the  original 
proposal  issuance  (53  FR  29244).  No 
commesits  were  received  in  response  to 
either  proposal  issuance. 

Inert  ingredients  are  all  ingredients 
that  an  not  active  ingredients  as  defined 
in  40  dpR  153.125  and  include,  but  are 
not  linJited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticiial  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocBrbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  Carriers  such  as  clay  and 
diatomkceous  earth;  thickeners  such  as 
carragepnan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents-'propellants  in  aerosol 
dispeniers;  microencapsulating  agents; 
and  em  ulsifiers.  The  term  "inert"  is  not 
intends  d  to  imply  nontoxicity;  the 
ingredi  ml  may  or  may  not  be 
chemically  active. 

The  (  ata  submitted  in  the  petition 
and  otl  er  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposHi  rule.  Based  on  the  data  and 
informi  ition  considered,  the  Agency 
conclui  les  that  the  exemption  from  the 
require  ment  of  a  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  exemption  is  established  as  set 
forth  bilow. 

Any  >erson  adversely  affected  by  this 
regulat  on  may,  within  30  days  after 
publico  tion  of  this  document  in  the 
Federa  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearin  ;  Clerk,  at  the  address  given 
above  ( 10  CFR  178.20).  A  copy  of  the 
objecti(  ins  and/or  hearing  requests  filed 
with  th  9  Hearing  Clerk  should  be 
submit  ed  to  the  OPP  docket  for  this 
rulema  cing.  The  objections  submitted 
must  s  lecify  the  provisions  of  the 
regulat  on  deemed  objectionable  and  the 
ground  i  for  the  objections  (40  CFR 
178.25  .  Each  objection  must  be 
accom|  anied  by  the  fee  prescribed  by 


40CFF 


JMI 


180.33(i).  Ifahearingis 


request  sd.  the  objections  must  include  a 


statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  follrwing; 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  22. 1993. 

Douglas  D.  Caropt, 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346d  and  371. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient  entry,  to  read  as 
follows: 

S  180.1001    Exemptlont  from  tli« 
requirement  of  ■  totorence. 

•        •        •        •        • 

(e)'     •     • 


Inert  ingredients 


Umits 


Uses 


Acetyl  tributyl  citrate  (CAS  Reg.  No.  77-90-7) 


Component  of  plastic  animal  tags. 


IFR  Doc.  94-278  Filed  1-6-94;  8:45  am) 
BILUNO  CODE  UCft-fO-F 

40  CFR  Part  180 
(OPP-300304A;  FRL-^747-21 
RIN  2070-AB78 

N,N-Bi8  2-(0mega- 
Hydroxypolyoxyethylene/ 
Polyoxypropylene)  Ethyl  Allcyiamine; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
current  exemption  from  the  requirement 
of  a  tolerance  for  residues  of  N.N-bis  2- 
(o/nega-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine  by 
expanding  its  use  as  an  inert  ingredient 
(to  read  "surfactants  and  related 
adjuvants  of  surfactants")  and  removing 
the  limit  on  the  amount  used  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  regulation  was 
requested  by  Akzo  Chemicals,  Inc. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  7. 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [OPP-300304A).  may  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St..  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch.  Registration  Division 


(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower. 
Arlington,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  10, 1993 
(58  FR  59699),  EPA  issued  a  proposed 
rule  that  gave  notice  that  Akzo 
Chemicals,  Inc.,  300  South  Riverside 
Pla-.a,  Chicago,  IL  60606,  had  submitted 
pesticide  petition  (PP)  2E4159  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  propose  to  amend  40  CFR 
180.1001(d)  by  amending  the  current 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  N.N-bis  2- 
(omego-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine  by 
expanding*its  use  as  an  inert  ingredient 
(to  read  "surfactants  and  related 
adjuvants  of  surfactants")  and  removing 
the  limit  on  the  amount  used  in 
pesticide  formulations  applied  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  amended  exemption 
from  the  requirement  of  a  tolerance  will 
protect  the  public  health.  Therefore,  the 


amended  exemption  is  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  rehed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant  . 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
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Agricultural  conunodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  22, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 


PART  1  B(MAMENDEO] 

1.  Th )  authority  citation  for  part  180 
continu  es  to  read  as  follows: 

Autha  rity:  21  U.S.C.  346a  and  371. 

Se^ion  180.1001(d)  is  amended  by 


2 
adding 

inert  inbredient 
follows 


md  alphabetically  inserting  the 
entry,  to  read  as 


Inert  ingredients 


N.N-bis  2-(onie09-hydroxypo4yoxyethytone/ 

poiyoxyptopytone)  ethyl  aikylamine;  the  reaction 
product  of  1  mole  of  A/.MM9(2-hydroxyelt)y1 
alKy(amir>e)  and  360  moles  of  ethylene  oxide  and 
propylene  oxide,  wttere  the  aA(yl  group  (C8-C18)  is 
derived  from  cocorxjt,  cottonseed,  soya,  or  tallow 
adds. 
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1 1  sai  001    Exemptions  from  the 
requirement  of  a  tolerance. 

(d)«     •     • 


Limits 


Uses 


Surfactant,  related  adjuvants  of  surfactants 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-17  and  201-20 
{RRMRIntarimRiHel] 

Energy  Efficient  Computef  Equipment 

AGENCY:  Information  Resources 
Management  Service,  GSA. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  amendment  implements 
provisions  of  Executive  Order  12845 
requiring  agencies  to  piuchase  energy 
efficient  computer  equipment. 
DATES:  Effective  Date:  This  amendment 
is  effiective  on  January  7. 1994. 

Comments  are  due:  Februanr  7, 1994. 
AD{}fCSSES:  Comments  should  be 
addressed  to  General  Services 
Administration  (KMR).  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  Stewart  Randall,  GSA,  Office  of 
Information  Resources  Management 
Policy,  telephone  FTS/Commercial 
(202) 501-3194  (v) or (202)  501-0657 
(tddl. 

SUPPi^MENTARY  INFORMATION:  (1)  This 
change  is  being  made  to  bring  the 
FIRMR  into  conformance  with 
Executive  Order  12845,  dated  April  21. 
1993.  This  order  recognizes  that  the 
Federal  Government,  the  largest 
purchaser  of  computer  equipment  in  the 
world,  should  set  an  example  in  the 
energy  efTicient  operation  of  its  facilities 


and  the  procurement  of  pollution 
preveni  ing  technologies.  The  use  of 
energy  sfficient  computers  can  help 
achiev«  this  goal  and  also  minimize  the 
Goveminent's  operating  costs.  The  order 
requirel,  among  other  things,  that  the 
heads  of  Federal  agencies  shall  ensure 
that  by  October  18,  1993.  all 
acquisitions  of  microcomputers, 
including  personal  computers, 
monitofs,  and  printers,  meet  the 
Environmental  Protection  Agency  (EPA) 
"Energy  Star"  requirements  for  energy 
efficieniry.  The  beads  of  agencies  may 
grant  exemptions,  on  a  case-by-case 
basis,  to  this  requirement  based  upon 
the  conimercial  availabiUty  of  qualifying 
equipmJBDt.  significant  cost  differential 
of  the  equipment,  the  agency's 
perfomlance  requirements,  and  the 
agency's  mission.  Any  exemptions 
granted  must  be  reported  to  GSA 
annualK.  The  FIRMR  is  revised  to 
requirejby  October  18, 1993,  that  all 
agency  requirements  analyses  include 
requirements  for  energy  efficiency. 
These  r  jquirements  must  be  reflected  in 
request  for  proposals  (RFPs)  released 
after  th  it  date.  The  FIRMR  is  hirther 
revised  to  require  that,  at  a  minimum, 
agencie  s  acquire  microcomputers, 
monito  s  and  printers  equipped  with 
the  energy  efficient  low-powef  standby 
feature  jas  defined  by  the  EPA  Energy 
Star  coi  nputer  program.  The  address 
where  ( xemptions  must  be  sent  is  also 
provide  d  in  this  change.  The  first  report 
is  due  October  18,  1994.  FIRMR  Bulletin 
C-35  will  be  issued  in  the  near  future 
to  provide  more  detailed  guidance  on 
energy  eflicient  requirements  that 
should  pe  included  in  RFPs. 

(2)  Tke  General  Services 
Admin  stration  has  determined  that  this 


is  not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17. 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for  and  the  consequences  of  the 
rule.  The  interim  rule  is  written  to 
ensure  maximum  benefits  to  Federal 
agencies.  This  Govemmentwide 
regulation  will  have  little  or  no  net  cost 
effect  on  society.  It  is  certified  that  this 
interim  hile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  1980  (5 
U.S.C.  et  seq.l. 

(3)  The  Paperwork  Reduction  Act 
does  not  apply  because  the  proposed 
changes  to  the  FIRMR  do  not  impose 
recordkeeping  information  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501  et  seq. 

List  of  Subfecte  in  41  CFR  Farts  201-17 
and  201-20 

Archives  and  records.  Computer 
technology,  Telecommunications, 
Government  procurement.  Property 
management.  Records  management,  and 
Federal  information  processing 
activities. 

PART  201-1 7-4»REOOMINANT 
CONSIDERATIONS 

1.  The  authority  citation  for  part  201- 
17  continues  to  read  as  follows: 

Autliorily:  40  U.S.C.  486(c)  and  75l(a 

2.  Section  201-17.001  is  amended  by 
revising  paragraphs  (1)  and  (m)  and 
adding  paragraph  (nj  to  read  as  follows: 

§  201  -1 7.001    Predominant  considerations. 


JMI 


(1)  Review  and  evaluate  existing 
resources  and  related  management  and 
acquisition  activities  on  an  ongoing 
basis; 

(m)  Replace  outdated  resources  that 
are  no  longer  the  most  advantageous 
alternative  for  satisfying  the  agency's 
requirements;  and 

(n)  Acquire  microcomputers, 
monitors,  and  printers  that  are  energy 
efftcient. 

PART  201-20.1— REQUIREMENTS 
ANALYSIS 

3.  The  authority  citation  for  part  201- 
20.1  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

§201-20.1    [AmwKitd] 

4.  Section  201-20.103-11  is  added  to 
read  as  follows: 

S201-20.103-11    Enwgyefficimcy 
requirements  for  microcomputer*. 

(a)  Agencies  shall  include 
requirements  for  energy  efficiency  in  the 
requirements  analysis.  At  a  minimum, 
agencies  shall  require  that 
microcomputers,  including  personal 
computers,  monitors,  and  printers, 
acquired  by  the  agency  be  equipped 
wiUi  the  energy  efficient  low-power 
standby  feature  as  defined  by  the 
Environmental  Protection  Agency 
Energy  Star  computer  program.  This 
feature  shall  be  activated  when  the 
equipment  is  shipped  to  the  agency  and 
shall  be  capable  of  entering  and 
recovering  from  the  low-power  state, 
imless  the  equipment  meets  the  Energy 
Star  requirements  at  all  times.  To  the 
extent  permitted  by  law,  agencies  shall 
include  this  specification  in  all  existing 
contracts,  if  any  additional  costs  would 
be  offset  by  the  potential  energy  savings. 

(b)  Agencies  shall  consider  the 
guidance  contained  in  FIRMR  Bulletin 
C-35  in  developing  their  requirements 
and  for  the  specific  procedure  for 
reporting  exempted  acquisitions. 

(c)  Agencies  shall  report  annually,  by 
October  18  on  acquisitions  exempted 
from  this  requirement.  Agencies  shall 
periodically  review  their  exemptions, 
with  the  intent  of  bringing  all  purchases 
into  compliance.  Reports  shall  be  sent 
to:  GSA,  Acquisition  Reviews  Division 
(KMA).  18th  &  F  Streets.  NW.. 
Washington,  DC  20405. 

(d)  Agencies  shall  ensure  that  Federal 
users  are  made  aware  of  the  significant 
economic  and  environmental  benefits  of 
the  low  energy  efficient  power  standby 
feature  and  its  aggressive  use  by 
including  this  information  in  routine 
computer  training  courses. 


Dated:  October  IS,  1993. 
IalUM.StMch. 

Acting  Administrator  of  General  Services. 
(PR  Doc.  94-294  Filed  1-6-94;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  10 

RIN  3067-AC21 

Environmental  Conslderationa/ 
Categorical  Excluaiona 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY;  This  interim  rule  amends  44 
CFR  10  by  adding  certain  purchases  of 
flooded  pro[>erties  to  the  list  of  actions 
that  FEMA  categorically  excludes  from 
reviews  under  the  National 
Environmental  Policy  Act  (NEPA).  Such 
purchases  historically  have  no 
significant  environmental  eflects.  The 
intent  of  the  change  is  to  streamline  the 
administrative  process  associated  with 
implementation  of  hazard  mitigation 
projects  involving  the  purchase  of 
flooded  properties.  The  change  ensures 
that  environmental  concerns  and  issues 
are  still  satisfied. 

EFFECTIVE  DATE:  January  7, 1994.  We 
invite  comments  on  the  interim  rule, 
which  must  be  received  on  or  before 
March  8, 1994. 

ADDRESSES:  Please  submit  any  written 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW..  room  714,  Washington,  DC 
20472,  (fax)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  Zensinger,  Mitigation 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  IX:  20472.  (202)  646-4240. 
SUPPLEMENTARY  INFORMATION:  FEMA 
developed  this  categorical  exclusion  for 
property  acquisition  in  response  to 
suggestions  for  expanding  FEMA's 
existing  list  of  projects  warranting 
categorical  exclusions  (CATEX)  that 
FEMA  lists  at  44  CFR  10.8(c)(2).  The 
intent  of  the  change  is  to  streamline  the 
administrative  process  associated  with 
approving  hazard  mitigation  projects 
that  involve  the  purchase  of  properties 
(and  conversion  to  open  space  use  of  the 
land  on  which  such  properties  are 
located)  that  floods  damage.  Based  on 
the  nature  and  history  of  such  projects 
under  normal  circumstances  there  will 
be  no  significant  environmental  effects. 


FEMA  conducted  a  comprehensive 
review  of  its  environmental  actions 
before  developing  this  interim  rule.  The 
Agency  carries  out  hazard  mitigation 
activities  primarily  under  section  1362 
of  the  National  Flood  Insurance  Act  of 
1968,  as  amended.  42  U.S.C  4103,  but 
also  under  section  404  of  the  Robert  T. 
Stanford  Disaster  Relief  and  Emergency 
Assistance  Act,  as  amended,  42  U.S.C. 
51 70c.  Our  review  of  environmental 
actions  shows  that  FEMA's  hazard 
mitigation  activities  relating  to  the 
conversion  of  property  to  open  space 
use  consistently  result  in  Findings  of  No 
Significant  Impact.  Hazard  mitigation 
relocation  projects  under  normal 
circumstances  do  not  have  a  significant 
environmental  impact  because  they 
involve  acquisition  of  properties  to 
remove  flooded  structures  from  flood- 
prone  areas  and  to  revert  the  land  to 
open  space  use.  FEMA  now  adds  44 
CFR  10.8(c)(2)(x)  to  authorize 
categorical  exclusions  ("CATEX") 
covering  acquisition  of  properties  that 
will  have  no  significant  environmental 
effects  after  acquisition  and  return  of  the 
land  to  its  natural  state.  The  new 
CATEX  will  only  apply  to  those  actions 
that  involve  acquisition  of  property  and 
will  not  apply  to  any  project  involving 
the  development  of  another  site.  The 
new  CATEX  will  not  apply  in  those 
situations  described  under  the  existing 
FEMA  regulation,  44  CFR  10.8(b)(2). 
entitled  "Actions  That  Normally 
Require  an  Environmental  Impact 
Statement,"  or  in  situations  involving 
extraordinary  circumstances  where 
FEMA's  regulations  normally  require  an 
Environmental  Assessment.  See  44  CFR 
10.8(e). 

In  addition,  the  new  CATEX  will  not 
affect  FEMA's  responsibility  to  comply 
with  other  environmental  statutes. 
These  include  the  Clean  Air  Act.  the 
Clean  Water  Act,  the  Resource 
Conservation  and  Recovery  Act,  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  the  Coastal  Zone  Management  Act, 
the  Coastal  Barrier  Resources  Act,  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act.  and  the 
Archeological  and  Historic  Preservation 
Act.  Nor  will  it  affect  FEMA's 
responsibilities  under  Executive  Orders 
11988  and  11990,  or  under  FEMA's 
implementing  regulations  at  44  CFR  9, 
and  FEMA's  National  Flood  Insurance 
Program  regulations  at  44  CFR  59 
through  77. 

This  interim  rule  is  immediately 
effective  because  States  and 
communities  are  acquiring  properties 
more  frequently  than  before  to  resolve 
public  health  and  safety  concerns 
following  the  Great  Flood  of  1993  in 


nine  raidwestsin  States.  Significant 
numbers  of  flooded  properties  must  be 
acquired  swiftly  to  avoid  flooding  the 
same  propHties  again  soon,  with  new 
and  additional  tiireats  to  public  health 
and  safety. 

National  Environmental  Policy  Act 

The  requirements  of  44  CFR  pert  10. 
Environmental  Consideration,  exclude 
this  rule.  FEMA  has  not  prepared  an 
environmental  impact  assessment 

Pegulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Kegulatory  Flexibility  Act.  5 
U.S.C  601  et  seq.  The  rule  adds  one 
category  to  FEMA's  categorical 
exclusions  from  reviews  under  the 
National  Environmental  Policy  Act,  and 
FEMA  does  not  expect  the  rule  (1)  to 
afl'ect  adversely  the  availabiiity  of 
disaster  assistance  funding  to  small 
entities,  (2)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(3)  to  create  any  additional  burden  on 
small  entities. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291. 
Federal  Regulation.  February  17. 19B1. 3 
CFR,  1981  Comp..  p.  127.  FEMA  has  not 
prepared  a  regulatory  impact  analjrsis. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
October  26, 1987.  3  CFR.  1987  Cdmp.. 
p.  252. 

Executive  Order  12778,  CivU  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25. 1991. 56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Sid)jects  in  44  CFl  Part  10 

Environmental  impact  statements 
Accordingly,  44  CFR  Part  10  is 

amended  to  read  as  foilows: 
1.  The  authority  citation  for  Part  10  is 

revised  to  read  as  follows: 

Authority:  42  U.S.C.  4321  et  seq.;  E.O. 
11514  of  March  7, 197t),  35  FR  4247,  as 
amended  by  E.O.  11991, 3  CFR,  1977  Comp.. 
p.  123:  Reorganization  Plan  No.  3  of  197S.  S 
U.S.C  App.  1:  E.a  12127, 3  CFR.  1979 
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Comp.,  p.  376;  and  B.0. 1214S,  3  CFR.  1979 
Comp.,  p.  412,  as  amended. 

2.  Sedlon  10.8(c)(2)  is  amended  by 
adding  a  new  paragraph  (cUZHx)  to  read 
as  folloWs: 

flOiS   [/^WMtod] 

•        •!••• 

(c)  •  t  • 

(2)  •  f   • 

(x)  Thf  acquisition  of  properties 
under  section  1362  of  the  National 
Flood  Insurance  Act  of  1966.  as 
amended,  under  section  404  of  the 
Robert  T.  StaCTord  Disaster  Relief  and 
Emergency  Assistance  Act.  and  under 
any  other  applicable  authority  when  the 
acquisition  is  from  a  willing  seller,  the 
buyer  coordinated  acquisition  planning 
with  affet:ted  authorities,  and  the 
acquiredlproperty  will  be  dedicated  in 
perpetuity  to  uses  that  are  compatible 
with  opel)  space,  recreational,  or 
~  I  management  practices. 

anuaiy  3. 1994. 
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FEDERAL  MARinME  COMMISStON 
46CFRffaft501 

The  Federal  Maritime  CoRMnission— 
General 

AGENCY:  federal  Maritime  Commission. 
ACTION:  I^inal  rule. 

SUMUARVt  The  Federal  Maritime 
Commisiion  is  revising  its  statement  of 
o^nizalion  and  functions,  delegations 
and  othef  procedures,  and  incraporating 
it  in  the  CFR.  This  provides  a  current 
statemeni  which  includes  all  previously 
published  items  and  preserves  it  in  the 
CFR  for  easier  public  access. 
EFPECnvt  OATE:  January  7, 1994- 
FOR  RJRiilER  ««FORMA-nON  CONTACT: 
Joseph  C]  Polking.  Secretary  Federal 
Maritime  Commission  800  N.  Capitol 
St..  NW.  Washington,  DC  20573  (202) 
523-572i 
SUPPL 
Federal 
revising 
organi 
otherp 
in  part 
Regulati 
Notice 
neces 


ARY  MFORMATION:  The 
iritime  Commission  is 
le  official  description  of  its 
ion,  functions,  delegations,  and 

'ures,  and  incorporating  it 
II  of  title  46,  Code  of  Federal 


id  public  procedure  are  not 
^  prior  to  the  issuance  of  this 
rule  bec^ise  it  deals  solely  with  matters 
of  agency  organization  and  procedure. 
Neither  ik  a  delayed  efCective  date 
required.  5  U.S.C  553. 


List  of  Snbiects  ia  48  CFR  Part  501 

Administrative  practice  and 
procedure;  Authority  delegations*, 
Organization  and  functions;  Seals  and 
insignia. 

Therefore,  pursuant  to  5  U.S.C.  551- 
557,  701-706,  2903  and  6304;  31  U.S.C. 
3721;  41  U.S.C.  414  and  418;  44  U.S.C 
501-520  and  3501-3520;  46  U.S.a  app. 
801-848. 876, 1111  and  1701-1720: 
Reorganization  Plan  No.  7  of  1961,  26 
FR  7315.  August  12,  1961;  Pub.  L  89- 
56,  79  Stat.  195;  and  5  CFR  part  2638: 
Part  501  of  title  46  of  the  CFR  is  revised 
to  read  as  follows: 

PART  501— THE  FEDERAL  MARITIME 
COMMISSION— GENERAL 

Sut>part  A— OrganizatkM  and  Functions 

2>0C> 

501.1  Purpose. 

501.2  General. 

501.3  Organizational  components  of  tlie 
Federal  Maritime  Commission. 

501.4  Lines  of  responsibility. 

501.5  Functions  of  the  organizational 
oxnponoats  of  the  Federal  Maritime 
Conunission. 

Subpart  B— Official  Seal 
501.11    Official  seal 

Subpart  C— Delegatlow  and  nadelsgtien  el 
Authorities 

501.21  Delegation  of  authorities. 

501.22  (Reserved) 

SOI .  23    Delegation  to  the  General  CounseL 
501 .  24    Delegation  to  the  Secretary. 

501.25  Delegation  to  the  Managing  Director. 

501.26  Delegation  to  the  Director,  Bureau  of 
Trade  Monitoring  and  Analysis. 

501  .-27    Delegation  to  and  redelegation  by 
the  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing. 

501.28  Delegation  to  the  Director,  Bureau  of 
Hearing  CounseL 

501.29  (Reserved] 

501.30  Delegation  to  and  redelegation  i)y 
the  Director,  Bureau  of  Administration. 

501.31  Delegation  to  the  Director.  Bureau  of 
Investigations. 

Subpart  D— Public  Requests  for  Information 

501.41    Public  requests  for  information  and 
decisions. 

Appendix  A  to  Part  501— Organization 
Chart 

Authority:  5  U.S.C.  551-557, 701-706, 
2903  and  6304;  31  U.S.C.  3721;  41  U.S.C  414 
and  418;  44  U.S.C  501-520  and  3501-3520; 
46  U.S.C.  app.  801-846. 876, 1111,  and 
1701-1720;  Reorganization  Plan  No.  7  of 
1961.  26  FR  7315.  August  12, 1961:  Pub.  L 
89-56,  79  StaL  195;  5  CFR  Part  2638. 

Subpart  A— Organization  and 
runctions 
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i  501.1 

This  part  describes  the  organization, 
functions  and  Official  Seal  oC  and  the 


delegation  of  authority  within,  the 
Federal  Maritime  Commission 
("Commission"). 

f501.2    QeneraL 

(a)  Statutory  functions.  The 
Commission  regulates  common  carriers 
by  water  and  other  persons  involved  in 
the  foreign  and  domestic  offshore 
commerce  of  the  U.S.  under  provisions 
of  the  Shipping  Act,  1916,  (46  U.S.C. 
app.  801-842);  the  Intercoastal  Shipping 
Act,  1933  (48  U.S.C.  app.  843-848);  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1701-1720);  section  19  of  the  Merchant 
Marine  Act,  1920  (46  U.S.C.  app.  876); 
the  Foreign  Shipping  Practices  Act  of 
1988  (46  U.S.C  app.  1710a);  sections  2 
and  3,  Public  Law  89-777.  Financial 
Responsibility  for  Death  or  Injury  to 
Passengere  and  for  Non-Performance  of 
Voyages  (46  U.S.C.  app.  81 7d  and  81 7e); 
and  other  applicable  statutes. 

(b)  Establishment  and  composition  of 
the  Commission.  The  Commission  was 
established  as  an  independent  agency 
by  Reorganization  Plan  No.  7  of  1961, 
effective  August  12. 1961,  and  is 
composed  of  five  Commissioners 
("Commissioners"  or  "members"), 
appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate. 
Not  more  than  three  Commlssionen 
may  be  appointed  from  the  same 
political  party.  The  President  designates 
one  of  the  Commissionere  to  be  the 
Chairman  of  the  Commissitm 
("Chairman"). 

(c)  Terms  and  vacancies.  The  term  of 
each  member  of  the  Commission  is  5 
years  and  begins  when  the  term  of  the 
predecessor  of  that  member  ends  (i.e.. 
on  June  30  of  each  successive  year), 
except  that,  when  the  term  of  office  of 
a  member  ends,  the  member  may 
continue  to  serve  until  a  siiccessor  Is 
appointed  and  qualified.  A  vacancy  Ih 
the  office  of  any  Commissioner  shall  be 
filled  in  the  same  manner  as  the  original 
appointment,  except  that  any  peraon 
chosen  to  fill  a  vacancy  shall  be 
appointed  only  for  the  unexpired  term 
of  the  Commissioner  whom  he  or  she 
succeeds.  Eadi  Commissioner  shall  be 
removable  by  the  President  for 
inefficiency,  neglect  of  duty,  or 
malfeasance  in  office. 

(d)  Quorum.  A  vacancy  in  the 
Commission,  so  long  as  there  shall  be 
three  Commissioners  in  office,  shall  not 
impair  the  power  of  the  Commission  to 
execute  its  functions.  Any  three 
Commissioners  in  office  constitute  a 
quorum  for  the  transaction  of  the 
business  of  the  Commission,  and  the 
affirmative  votes  of  any  three 
Commissioners  shall  be  sufficient  for 
the  disposition  of  any  matter  which  may 
come  before  the  Commission.  For 


purposes  of  holding  a  formal  meeting 
for  the  transaction  of  the  business  of  the 
Commission,  the  actual  presence  of  two 
Commissioners  shall  be  sufficient,  with 
proxy  votes  of  absent  membera 
permitted  in  order  to  obtain  the  required 
three  affirmative  votes.  See  Commission 
Order  No.  84. 

(e)  Meetings:  records:  rules  and 
regulations.  The  Commission  shall, 
through  its  Secretary,  keep  a  true  record 
of  all  its  meetings  and  the  yea-and-nay 
votes  taken  therein  on  every  action  and 
order  approved  or  disapproved  by  the 
Commission.  In  addition  to  or  in  aid  of 
its  functions,  the  Commission  adopts 
rules  and  regulations  in  regard  to  its 
powera.  duties  and  functions  under  the 
sh'.pping  statutes  it  administers. 

1501.3   Orgenliational  components  of  the 
Federal  Maritime  Commission. 

The  major  organizational  components 
of  the  Commission  are  set  forth  in  the 
Organization  Chart  attached  as 
Appendix  A  to  this  part.  An  outline 
table  of  the  components/functions 
follows: 

(a)  Office  of  the  Chairman  of  the  Federal 

Maritime  Commission. 
[Chief  Executive  and  Administrative 
Officer,  and  FOIA  and  Privacy  Act 
Appeals  Officer.) 

(1)  Information  Security  Officer. 

(2)  Designated  Agency  Ethics  OffidaL 

(b)  Offices  of  the  Members  of  the 

Federal  Maritime  Commission. 
[Include  the  Chairman,  ADP 
Committee.) 

(c)  Office  of  the  Secretary.  [FOIA  and 

Privacy  Act  Officer:  Federal  Register 
Liaison;  Alternative  Disputes 
Resolution  Coordinator.) 
(1)  Office  of  Informal  Inquiries.- 
Complaints  and  Informal  Dockets. 

(d)  Office  of  the  General  CounseL 

[Ethics  Official.) 

(e)  Office  of  Administrative  Law  Judges. 
(0  Office  of  Equal  Employment 

Opportunity, 
(g)  Office  of  the'lnspector  GeneraL 
(h)  Office  of  the  Managing  Director. 
[Chief  Operating  Officer:  Senior 
IRM  Official:  Senior  Procurement 
Executive  and  ATFI  Contracting 
Officer.  Audit  Followup  and 
Management  Controls!) 
(i)  Bureau  of  Trade  Monitoring  and 
Analysis. 

(1)  Office  of  Agreements  and 
Information  Management. 

(2)  Office  of  Monitoring  L 

(3)  Office  of  Monitoring  0. 

0)  Bureau  of  TarifEs.  Certification  and 
Licensing. 

(1)  Office  of  Tariffs. 

(2)  Tariff  Control  Center. 

(3)  Office  of  Service  Contracts  and 
Passenger  Vessel  Operations. 


(4)  Office  of  Freight  Forwarders, 
(k)  Bureau  of  Hearing  C^ounsel. 
(1)  Bureau  of  Investigations;  District 
Offices. 

(1)  New  Yoric  District 

(2)  New  Orleans  District 

(3)  Miami  District 

(4)  San  Francisco  District 

(5)  Los  Angeles  District 

(6)  Puerto  Rico  District 

(7)  Houston  District 

(m)  Bureau  of  Administration. 

[Competition  Advocate;  Information 
Security:  Principal  Management 
Official  on  Small  Agency  Council.) 

(1)  Office  of  Administrative  Services. 
[Physical  Security:  FMC  Contracting 
Officer.) 

(2)  Office  of  Budget  and  Financial 
Management.  [Chief  Financial 
Officer.) 

(3)  Office  of  PersonneL 

(4)  Office  of  Information  Resources 
Management  [IRM  Manager; 
Computer  Security:  Forms  Control; 
Records  Management.) 

(n)  Boards  and  CommiUees. 

(1)  Executive  Resources  Board. 

(2)  Committee  on  Automated  Data 
Processing. 

(3)  Performance  Review  Board. 

(4)  Incentive  Awards  Committee. 

fS01.4    UnesofresponelblHty. 

(a)  Chairman.  The  Office  of  the 
Stecretary,  the  Office  of  the  General 
Counsel,  the  Office  of  Administrative 
Law  Judges,  the  Office  of  Equal 
Employment  Opportunity,  the  Office  of 
the  Inspector  General,  the  Office  of  the 
Managing  Director,  and  officials 
performing  the  functions  of  Information 
Security  Officer  and  Designated  Agency 
Ethics  Official,  report  to  the  Chairman 
of  the  Commission. 

(b)  Office  of  the  Manning  Director. 
The  Bureau  of  Trade  Monitoring  and 
Analysis;  Bureau  of  TarifEs,  Certification 
and  Licensing;  Bureau  of  Hearing 
Counsel;  Bureau  of  Administration;  and 
Bureau  of  Investigations  report  to  the 
Office  of  the  Managing  Director.  The 
Offices  of  Equal  Emplo3rment 
Opportunity  and  of  the  Inspector 
General  receive  administrative 
^assistance  from  the  Managing  Director. 
All  other  units  of  the  Commission 
receive  adminirtrative  guidance  from 
the  Managing  Director. 

(c)  Bureau  of  Inve^gations  and 
District  Offices,  The  District  Offices 
report  to  the  Director,  Bureau  of 
Investigations. 

§501.5   Fundlens of ttw orsenbatkMMl 
oonipatMnis  or  ww  roaem  ■Mnwrw 


As  further  provided  in  subpart  C  of 
this  part,  the  functions,  including  the 
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delegated  authority  of  the  Commission's 
organizational  components  and/or 
officials  to  exercise  their  functions  and 
to  take  all  actions  necessary  to  direct 
and  carry  out  their  assigned  duties  and 
responsibilities  under  the  lines  of 
responsibility  set  forth  in  §  501.4,  are 
briefly  set  forth  as  follows: 

(a)  Chairman.  As  the  chief  executive 
and  administrative  officer  of  the 
Commission,  the  Chairman  presides  at 
meetings  of  the  Commission, 
administers  the  policies  of  the 
Commission  to  its  responsible  officials, 
and  assures  the  efficient  discharge  of 
their  responsibilities.  The  Chairman 
provides  management  direction  to  the 
Offices  of  Equal  Employment 
Opportunity,  Inspector  General, 
Secretary,  General  Counsel, 
Administrative  Law  Judges,  and 
Managing  Director  with  respect  to  all 
matters  concerning  overall  Commission 
workflow,  resource  allocation  (both  staff 
and  budgetary),  work  priorities  and 
similar  managerial  matters;  and 
establishes,  as  necessary,  various 
committees  and  boards  to  address 
overall  operations  of  the  agency.  The 
Chairman  serves  as  appeals  o^icer 
under  both  the  Freedom  of  Information 
Act  and  the  Privacy  Act.  The  Chairman 
appoints  the  heads  of  major 
administrative  units  after  consultation 
with  other  Commissioners.  In  addition, 
the  Chairman,  as  "head  of  the  agency," 
has  certain  responsibilities  under 
Federal  laws  and  directives  not 
specifically  related  to  shipping.  For 
example,  the  special  offices  or  officers 
within  the  Commission,  listed  under 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section,  are  appointed  or  designated  by 
the  Chairman,  are  under  his  or  her 
direct  supervision  and  report  directly  to 
the  Chairman: 

(1)  Under  the  direction  and 
management  of  the  Office  Director,  the 
Office  of  Equal  Employment 
Opportunity  ("EEO")  ensures  that 
statutory  and  regulatory  prohibitions 
against  discrimination  in  employment 
and  the  requirements  for  related 
programs  are  fiilly  implemented.  As 
such,  the  Office  administers  and 
implements  comprehensive  programs 
on  discrimination  complaints 
processing,  affirmative  action  and 
special  emphasis.  The  Director,  EEO, 
advises  the  Chairman  regarding  EEO's 
plans,  procedures,  regulations,  reports 
and  other  matters  pertaining  to  policy 
and  the  agency  programs.  Additionally, 
the  Director  provides  leadership  and 
advice  to  managers  and  supervisors  in 
carrying  out  their  respective 
responsibilities  in  equal  employment 
opportunity.  The  Office  administers  and 
implements  these  program 


responsiiilities  in  accordance  with 
Equal  Employment  Commission 
("EEOC'l  Regulations  at  29  CFR  part 
1614  and  other  relevant  EEOC 
Directives  and  Bulletins. 

(2)  linger  the  direction  and 
management  of  the  Inspector  General, 
the  Office  of  Inspector  General 
conducts!  supervises  and  coordinates 
audits  and  investigations  relating  to  the 
programs  and  operations  of  the 
Commisston;  reviews  existing  and 
proposedl  legislation  and  regulations 
)}ertaininc  to  such  programs  and 
operations;  provides  leadership  and 
coordination  and  recommends  policies 
for  activities  designed  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  adninistration  of,  and  to  prevent 
and  detect  waste,  fraud  and  abuse  in, 
such  programs  and  operations;  and 
advises  tie  Chairman  and  the  Congress 
fully  andlcurrently  about  problems  and 
deficiencies  relating  to  the 
administiation  of  such  programs  and 
operationis  and  the  necessity  for  and 
progress  ©f  corrective  action. 

(3)  Thei  Information  Security  Officer  is 
a  senior  agency  official  designated 
under  §  M3.52  of  this  chapter  to  direct 
and  admfiister  the  Commission's 
information  security  program,  which 
includes  f  n  active  oversight  and 
security  Education  program  to  ensure 
effective  Implementation  of  Executive 
Order  12^56. 

(4)  The  Designated  Agency  Ethics 
Official  and  Alternate  are  appropriate 
agency  er  iployees  formally  designated 
under  5  C  FR  2638.202  and  §  500.105  of 
this  chap  er  to  coordinate  and  manage 
the  ethici  program  as  set  forth  in  5  CFR 
2638.203,  which  includes  the  functions 
of  advisir  g  on  matters  of  employee 
responsibilities  and  conduct  under  part 
500  of  this  chapter,  and  serving  as  the 
Commission's  designee(s)  to  the  Office 
of  Personnel  Management  on  such 
matters,  'they  provide  counseling  and 
guidance  to  employees  on  conflicts  of 
interest  and  other  ethical  matters. 

(b)  Commissioners.  The  members  of 
the  Commission,  including  the 
Chairman^  implement  various  shipping 
statutes  and  related  directives  by 
renderings  decisions,  issuing  orders,  and 
adopting^nd  enforcing  rules  and 
regulations  governing  persons  subject  to 
the  shipp  ng  statutes;  and  perform  other 
duties  an(  functions  as  may  be 
appropria  te  under  reorganization  plans, 
statutes,  e  xecutive  orders,  and 
regulatior  s. 

(c)  Seciktary.  Under  the  direction  and 
management  of  the  Secretary,  the  Office 
of  the  Secretary: 

(1)  Is  re  sponsible  for  the  preparation, 
maintenance  and  disposition  of  the 
official  fi  js  and  records  documenting 
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the  business  of  the  Commission.  In  this 
regard,  the  Office: 

(i)  Prepares  and,  as  appropriate, 
publishes  agenda  of  matters  for  action 
oy  the  Commission,  prepares  and 
maintains  the  minutes  with  respect  to 
such  actions;  signs,  serves  and  issues, 
on  behalf  of  the  Commission, 
documents  implementing  such  actions, 
and  coordinates  follow-up  thereon. 

(ii)  Receives  and  processes  formal  and 
informal  complaints  involving  alleged 
statutory  violations,  petitions  for  relief, 
special  dockets  applications  (including 
the  issuance  of  decisions  therein), 
applications  to  correct  clerical  or 
administrative  errors  in  service 
contracts,  requests  for  conciliation 
service,  staff  recommendations  for 
investigation  and  rulemaking 
proceedings,  and  motions  and  filings 
relating  thereto. 

(iii)  Disseminates  information 
regarding  the  proceedings,  activities, 
functions,  and  responsibilities  of  the 
Commission  to  the  maritime  industry, 
news  media,  general  public,  and  other 
government  agencies.  In  this  capacity 
the  Office  also: 

(A)  Administers  the  Commission's 
Freedom  of  Information  Act,  Privacy 
Act  and  Government  in  the  Sunshine 
Act  responsibilities;  the  Secretary  serves 
as  the  Freedom  of  Information  Act  and 
Privacy  Act  Officer. 

(B)  Authenticates  records  of  the 
Commission. 

(C)  Receives  and  responds  to 
subpoenas  directed  to  Commission 
personnel  and/or  records. 

(D)  Compiles  and  publishes  the  bound 
volumes  of  Commission  decisions. 

(E)  Coordinates  publication  of 
documents,  including  rules  and 
modifications  thereto  with  the  Office  of 
the  Federal  Register;  the  Secretary 
serves  as  the  Federal  Register  Liaison 
Officer  and  Certifying  Officer. 

(2)  Through  the  Secretary  and,  in  the 
absence  or  preoccupation  of  the 
Secretary,  through  the  Assistant 
Secretary,  administers  oaths  pursuant  to 
5  U.S.C.  2903(b). 

(3)  Coordinates  Alternative  Dispute 
Resolution  activities  within  the 
Commission. 

(4)  Through  the  Office  of  Informal 
Inquiries,  Complaints  and  Informal 
Dockets: 

(i)  Advises  the  Commission  on 
significant  public  interest  issues  in 
current  and  proposed  policies, 
programs,  and  decisions; 

(ii)  Receives,  coordinates,  and 
responds  to  informal  inquiries, 
complaints,  suggestions,  and 
expressions  of  concern  from  the  public 
and  contacts  carriers,  conferences,  and 
other  persons  to  effect  solutions; 


(iii)  Publicizes  Commission  policies, 
programs,  and  activities  of  interest  to 
the  Commission's  shipping  pubfic;  and 

(iv)  Adjudicates  small  claims  ($10,000 
or  less)  arising  from  alleged  violations  of 
the  shipping  statutes. 

(d)  General  Counsel.  Under  the 
direction  and  management  of  the 
General  Counsel,  the  Office  of  the 
General  Counsel: 

(1)  Reviews  for  legal  sufficiency  all 
staff  memoranda  and  recommendations 
that  are  presented  for  Commission 
action  and  staff  actions  acted  upon 
pursuant  to  delegated  authority  under 
§§501.26(i)and501.26(k). 

(2)  Provides  written  or  oral  legal 
opinions  to  the  Commission,  to  the  staff, 
and  to  the  general  public  in  appropriate 
cases. 

(3)  Prepares  and/or  reviews  for  legal 
sufficiency,  before  service,  all  final 
Commission  decisions,  orders,  and 
regulations. 

(4)  Monitors,  reviews  and,  as 
requested  by  the  Committees  of  the 
Congress,  the  Office  of  Management  and 
Budget,  or  the  Chairman,  prepares 
comments  on  all  legislation  introduced 
in  the  Congress  affecting  the 
Commission's  programs  or  activities, 
and  prepares  draft  legislation  or 
amendments  to  legislation;  coordinates 
such  matters  with  the  appropriate 
Bureau,  Office  or  official  and  advises 
appropriate  Commission  officials  of 
legislation  which  may  impact  the 
programs  and  activities  of  the 
Commission.  Also  prepares  testimony 
for  Congressional  hearings  and 
responses  to  requests  from 
Congressional  offices. 

(5)  Serves  as  the  legal  representative 
of  the  Commission  in  courts  and  in 
administrative  proceedings  before  other 
Government  agencies. 

(6)  Monitors  and  reports  on 
international  maritime  developments, 
including  laws  and  practices  of  foreign 
governments  which  affect  ocean 
shipping;  and  identifies  potential  state- 
controlled  carriers  within  the  meaning 
of  section  3(8)  of  the  Shipping  Act  of 
1984.  researches  their  status,  and  makes 
recqmmendations  to  the  Commission 
concerning  their  classification. 

(7)  Represents  the  Commission  in  U.S. 
Government  interagency  groups  dealing 
with  international  maritime  issues; 
serves  as  a  technical  advisor  on 
regulatory  matters  in  bilateral  and 
multilateral  maritime  discussions;  and 
coordinates  Commission  activities 
through  liaison  with  other  Government 
agencies  and  programs  and  international 
organizations. 

(8)  Screens,  routes,  and  maintains 
custody  of  U.S.  Government  and 
international  organization  documents. 


subject  to  the  classification  and 
safekeeping  controls  administered  by 
the  Commission's  Information  Security 
Officer. 

(9)  Reviews  for  legal  sufficiency  all 
adverse  personnel  actions,  procurement 
activities.  Freedom  of  Information  Act 
and  Privacy  Act  matters  and  other 
administrative  actions. 

(10)  Manages  the  Commission's 
library  and  related  services. 

•  (e)  Administrative  Law  fudges.  Under 
the  direction  and  management  of  the 
Chief  Administrative  Law  Judge,  the 
Office  of  Administrative  Law  Judges 
holds  hearings  and  renders  initiafor 
recommended  decisions  in  formal 
rulemaking  and  adjudicatory 
proceedings  as  provided  in  the  Shipping 
Act.  1916.  Shipping  Act  of  1984.  and 
other  applicable  laws  and  other  matters 
assigned  by  the  Commission,  in 
accordance  with  the  Administrative 
Procedure  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure. 

(f)  The  Office  of  the  Managing 
Director.  (1)  The  Managing  Director 

(i)  As  senior  staff  official,  is 
responsible  to  the  Chairman  for  the 
management  and  coordination  of 
Commission  programs  managed  by  the 
operating  Bureaus  of  Investigations: 
Hearing  Counsel:  Administration;  Trade 
Monitoring  and  Analysis;  and  Tariffs. 
Certification  and  Licensing,  as  more 
fully  described  in  paragraphs  (g) 
through  (k)  of  this  section,  and  thereby 
implements  the  regulatory  policies  of 
the  Commission  and  the  administrative 
policies  and  directives  of  the  Chairman; 

(ii)  Provides  administrative  guidance 
to  all  units  of  the  Commission  other 
than  the  operating  bureaus  listed  in 
paragraph  (f)(1)  of  this  section,  except 
the  Offices  of  Equal  Employment 
Opportunity  and  the  Inspector  General, 
which  are  provided  administrative 
assistance; 

(iii)  Is  the  agency's  Senior 
Procurement  Executive  under  41  U.S.C. 
414(3)  and  Commission  Order  No.  112; 

(iv)  As  the  Designated  Senior 
Information  Resources  Management 
Official  under  44  U.S.C.  501-520  and 
3501-3520  and  Commission  Order  No. 
117,  reviews  recommendations  of  the 
Commission's  Committee  on  Automated 
Data  Processing  and  submits  them  to  the 
Chairman  under  Commission  Orders 
Nos.  98  and  117; 

(v)  Is  the  Audit  Follow-up  and 
Management  (Internal)  Controls  Official 
for  the  Commission  under  Commission 
Orders  Nos.  103  and  106;  and 

(vi)  Is  the  agency's  Chief  Operating 
Officer,  as  appointed  by  the  Chairman 
in  response  to  the  President's  October  1. 
1993,  memorandum  on  management 
reform. 


(2)  The  Office  of  Managing  Director 
ensures  the  periodic  review  and 
updating  of  Commission  orders. 

(3)  A  Deputy  Managing  Director, 
reporting  directly  to  the  Managing 
Director,  supervises  the  development  of. 
and  serves  as  Contracting  Officer  for,  the 
Commission's  Automated  Tamf  Fifing 
and  Information  ("ATFI")  System. 

(g)  Bureau  of  Trade  Monitoring  and 
Analysis.  Under  the  direction  and 
management  of  the  Bureau  Director,  the 
Bureau  of  Trade  Monitoring  and 
Analysis  develops  and  administers 
programs  in  connection  with  the 
anticompetitive  and  cooperative 
arrangements  and  practices  of  common 
carriers  by  water,  freight  forwarders  and 
ternvinal  operators  in  the  foreign  and 
domestic  commerce  of  the  U.S.. 
including  the  filing  of  common  carrier 
agreements  under  section  15  of  the 
Shipping  Act.  1916.  ocean  common 
carrier  agreements  under  section  5  of 
the  Shipping  Act  of  1984.  and  the  filing 
of  agreements  by  marine  terminal 
operators  under  section  15  of  the 
Shipping  Act,  1916,  and  section  5  of  the 
Shipping  Act  of  1984.  The  Bureau 
provides  expert  economic  testimony 
and  support  in  formal  proceedings, 
particularly  regarding  unfair  foreign 
shipping  practices  under  section  19  of 
the  Merchant  Marine  Act.  1920,  the 
Foreign  Shipping  Practices  Act  of  1988. 
and  domestic  offshore  rate-of-retum 
cases  under  the  Intercoastal  Shipping 
Act.  1933. 

(h)  Bureau  of  Tariffs,  Certification  and 
Licensing.  Under  the  direction  and 
management  of  the  Bureau  Director,  the 
Bureau  of  Tarifb,  Certification  and 
Licensing  plans,  develops  and 
administers  programs  in  connection 
with  tariffs  filed  by  common  carriers 
and  marine  terminal  operators;  ocean 
common  carrier  service  contracts; 
financial  responsibility  of  non-vessel 
operating  common  carriers;  licensing 
ocean  freight  forwarders;  certifying  the 
financial  responsibility  of  passenger 
vessel  owners  and  operators;  and 
financial  reporting  by  ocean  common 
carriers  in  the  domestic  offshore  trades. 
These  programs  carry  out  provisions  of 
the  Shipping  Act,  1916;  the  Intercoastal 
Shipping  Act.  1933;  the  Shipping  Act  of 
1984;  and  Pub.  L  89-777.  as 
implemented  under  Parts  510.  514.  515. 
540. 550. 552. 580.  581.  582.  and  583  of 
this  chapter.  The  Bureau  maintains  tariff 
data  filed  in  electronic  form  on  the 
Commission's  Automated  Tariff  Filing 
and  Information  System  ("ATFI").  The 
Bureau  develops  long-range  plans,  new 
or  revised  policies  and  standards,  and 
rules  and  regulations  with  respect  to 
these  programs.  It  also  cooperates  with 
other  Commission  components  with 
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regard  to  the  enforcement  of  the 
Commission's  regulatory  requirements, 
nnd  provides  expert  testimony  and 
support  in  formal  proceedings.  The 
Bureau's  program  activities  are  carried 
out  by  the  Office  of  Tariffs,  the  Office  of 
Service  Contracts  and  Passenger  Vessel 
Operatioiis  and  the  Office  of  Freight 
Forwarders. 

(i)  Bureau  of  Hearing  Counsel.  Under 
the  direction  and  management  of  the 
Bureau  Director,  the  Bureau  of  Hearing 
Counsel: 

(1)  Participates  as  trial  counsel  in 
formal  Commission  proceedings  when 
designated  by  Commission  order,  or 
when  intervention  is  granted; 

(2)  Initiates,  processes  and  negotiates 
the  informal  compromise  of  civil 
penalties  under  §  501.28  of  this  part  and 
jj  502.604  of  this  chapter,  and  represents 
the  Commission  in  proceedings  and 
circumstances  as  designated; 

(3)  Acts  as  staff  counsel  to  the 
Managing  Director  and  other  bureaus 
and  offices;  and 

(4)  Coordinates  with  the  Bureau  of 
Investigations  and  other  bureaus  to 
provide  legal  advice,  attorney  liai.son, 
nnd  pro.secution,  as  warranted,  in 
connection  with  field  investigations  and 
other  enforcement  matters. 

(j)  Bureau  of  Investigations;  District 
Offices.  (1)  The  mission  of  the  Bureau  of 
Investigations  is  to  secure  compliance 
with  the  .shipping  statutes.  To  fulfill  this 
mission,  the  Bureau,  under  the  direction 
and  management  of  the  Bureau  Director 
and  through  its  offices  located  in  key 
locations  throughout  the  United  States, 
conducts  investigations  leading  to 
enforcement  action,  advises  the  Federal 
Maritime  Commission  of  evolving 
competitive  practices  in  international 
and  domestic  offshore  commerce, 
assesses  the  practical  repercussions  of 
Commission  regulations,  educates  the 
industry  regarding  policy  and  statutory 
requirements,  assists  in  the  resolution  of 
disputes  within  the  industry,  and 
provides  liaison,  cooperation,  and  other 
coordination  between  the  Commission 
and  the  maritime  industry,  shippers, 
and  other  government  agencies. 

(2)  The  activities  performed  by  the 
District  Offices,  under  the  direction  and 
management  of  their  respective  Office 
Directors,  include  the  following: 

(i)  Representing  the  Commission 
within  their  respective  geographic  areas; 

(ii)  Providing  liaison  oetween  the 
Commission  and  the  shipping  industry 
and  interested  public;  conveying 
pertinent  information  regarding 
regulatory  activities  and  problems;  and 
recommending  courses  of  action  and 
solutions  to  problems  as  they  relate  to 
the  shipping  public,  the  affected 
industry,  and  the  Commission; 


(iii)  Furjiishing  to  interested  persons 
informatic  n,  advice,  and  access  to 
Commissi  m  public  documents; 

(iv)  Reci  livmg  and  resolving  informal 
complaint;,  in  coordination  with  the 
Director,  ( Iffice  of  Informal  Inquiries, 
Complain  s  and  Informal  Dockets; 

(v)  Inve  tigating  potential  violations 
of  the  shi{  ping  statutes  and  the 
Commissi  )n's  regulations; 

(vi)  Conpucting  shipping  industry 
programs  to  ensure 
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Other  Bureau  programs  are  carried  out 
by  its  Offices,  as  follows: 

(1)  The  Office  of  Administrative 
Services,  under  the  direction  and 
management  of  the  Office  Director, 
directs  and  administers  a  variety  of 
management  support  service  functions 
of  the  Commission.  The  Director  of  the 
Office  is  the  Commission's  principal 
Contracting  Officer  under  Commission 
Order  No.  112.  Programs  include 
communications;  audio  and  voice 
telecommunications;  procurement  of 
and  contracting  for  administrative  goods 
and  services,  including  the  utilization  of 
small  and  disadvantaged  businesses; 
management  of  property,  space,  printing 
and  copying;  mail  and  records  services; 
forms  and  graphic  designs;  facilities  and 
equipment  maintenance;  and 
transportation. 

(2)  The  Office  of  Budget  and  Financial 
Management,  under  the  direction  and 
management  of  the  Office  Director, 
administers  the  Commission's  financial 
management  program,  including  fiscal 
accounting  activities,  fee  and  forfeiture 
collections,  and  payments,  and  ensures 
that  Commission  obligations  and 
expenditures  of  appropriated  funds  are 
proper;  develops  annual  budget 
justifications  for  submission  to  the 
Congress  and  the  Office  of  Management 
and  Budget;  develops  and  administers 
internal  controls  systems  that  provide 
accountability  for  agency  funds; 
administers  the  Commission's  travel 
and  cash  management  programs,  as  well 
as  the  Commission's  Imprest  Funds; 
ensures  accountability  for  official 
passports;  and  assists  in  the 
development  of  proper  levels  of  user 
fees.  The  Director  of  the  Office  is  the 
Commission's  Chief  Financial  Officer. 

(3)  Under  the  direction  and 
management  of  the  Office  Director,  the 
Office  of  Information  Resources 
Management's  major  function  is  to 
administer  the  information  resources 
management  program  under  the 
Paperwork  Reduction  Act.  Other 
functions  include:  Management  studies 
and  surveys;  data  telecommunications/ 
database  management  and  application 
development;  records  management;  IRM 
contract  administration;  and 
development  of  Paperwork  Reduction 
Act  clearances  for  submission  to  the 
Office  of  Management  and  Budget.  The 
Office  is  also  responsible  for  the 
computer  security  and  records  and 
forms  management  programs.  The 
Director  of  the  Office  serves  as  IRM 
Manager,  Forms  Control  Officer, 
Computer  Security  Officer,  Records 
Management  Officer,  and  ADP 
Coordinator  for  the  Committee  on 
Automated  Data  Processing. 


Federal  Register  /  Vol.  59.  No.  5  /  Friday,  January  7.  1994  /  Rules  and  Regulations  959 


(4)  The  Office  of  Personnel,  under  the 
direction  and  management  of  the  Office 
Director,  plans  and  administers  a 
complete  personnel  management 
program  including:  Recruitment  and 
placement;  position  classification  and 
pay  administration;  occupational  safety 
and  health;  employee  counseling 
services;  employee  relations;  workforce 
discipline;  performance  appraisal; 
incentive  awards;  retirement;  and 
personnel  security.  The  Director  of  the 
Office  is  the  Chairman  of  the  Incentive 
Awards  Committee. 

(1)  Boards  and  Committees.  The 
following  boards  and  committees  are 
established  by  separate  Commission 
orders  ("CO.")  to  address  matters 
relating  to  the  overall  operations  of  the 
Commission: 

(1)  The  Executive  Resources  Board  is 
comprised  of  three  voting  members, 
chosen  from  the  ranks  of  those  above 
the  grade  15  level,  with  the  majority 
being  career  members  of  the  Senior 
Executive  Service.  The  members  serve 
staggered  terms  of  three  years,  beginning 
October  1  of  each  year;  the  meml^r 
serving  in  the  last  year  of  his/her  term 
serves  as  Chairman.  The  board  meets  on 
an  ad  hoc  basis  to  discuss,  develop  and 
submit  recommendations  to  the 
Chairman  on  matters  related  to  the  merit 
staffing  process  for  career  appointments 
in  the  Senior  Executive  Service, 
including  the  executive  qualifications  of 
candidates  for  career  appointment.  The 
board  also  plans  and  manages  the 
Commission's  executive  development 
programs.  Serving  the  board  in  a  non- 
voting advisory  capacity  are  the 
Director,  Office  of  Equal  Eniployment 
Opportunity,  the  Training  Officer,  and 
the  Director,  Office  of  Personnel,  who 


also  serves  as  the  board's  secretary.  CO. 
No.  95. 

(2)  The  Committee  on  Automated 
Data  Processing  is  chaired  by  a 
Commissioner  designated  by  the 
Chairman,  and  is  comprised  of  the 
Directors  of  the  Bureaus  of  Trade 
Monitoring  and  Analysis;  Tariffs. 
Certification  and  Licensing; 
Administration;  Hearing  Counsel;  and 
Investigations;  the  General  Counsel;  the 
Secretary;  the  Inspector  General;  the 
Director.  Office  of  Equal  Employment 
Opportunity:  the  Chief  Administrative 
Law  Judge;  a  representative  fix)m  the 
Chairman's  office;  the  Deputy  Managing 
Director  in  charge  of  the  Commission's 
Automated  Tariff  Filing  and  Information 
System;  and  the  Director,  Office  of 
Information  Resources  Management, 
who  serves  as  Committee  Coordinator 
for  the  Committee  Chairperson.  The 
Committee  meets  on  an  ad  hoc  basis  to 
review,  evaluate  and  recommend  to  the 
Chairman,  through  the  Managing 
Director,  policies  and  actions  on  the 
acquisition,  management  and  use  of 
ADP  equipment  and  services.  CO.  No. 
98. 

(3)  The  Performance  Review  Board  is 
chaired  by  a  Commissioner  designated 
by  the  Chairman,  and  is  composed  of  a 
standing  register  of  members  which  is 
published  in  the  Federal  Register.  Once 
a  year,  the  PRB  Chairman  appoints 
performance  review  panels  from  the 
membership  to  review  individual 
performance  appraisals  and  other 
relevant  information  pertaining  to 
Senior  Executives  at  the  Commission, 
and  to  recommend  final  performance 
ratings  to  the  Chairman.  CO.  No.  115. 

(4)  The  Incentive  Awards  Committee 
is  composed  of  two  permanent  voting 
members:  The  Director  of  Personnel. 


who  serves  as  Chairman;  and  the 
Director  of  Equal  Employment 
Opportunity;  and  two  other  voting 
members  approved  by  the  Chairman 
upon  the  recommendation  of  the 
Managing  Director.  The  committee 
meets  on  an  ad  hoc  basis  to  determine 
if  incentive  award  nominations  meet 
established  criteria,  and  to  review 
suggestions.  CO.  No.  62. 

Subpart  B— Official  Seal 
1501.11 .  Official  SMl. 


(a)  Description.  Pursuant  to  section 
201  (c)  of  the  Merchant  Marine  Act, 
1936.  as  amended  (46  U.S.C  app. 
1111(c)).  the  Commission  prescribes  its 
official  seal,  as  adopted  by  the 
Commission  on  August  14. 1961.  which 
shall  be  judicially  noticed.  The  design 
of  the  official  seal  is  described  as 
follows: 

(1)  A  shield  argent  paly  of  six  gules, 
a  chief  azure  charged  with  a  fouled 
anchor  or;  shield  and  anchor  outlined  of 
the  third;  on  a  wreath  argent  and  gules, 
an  eagle  displayed  proper;  all  on  a  gold 
disc  within  a  blue  border,  encircled  by 

a  gold  rope  outUned  in  blue,  and 
bearing  in  white  letters  the  inscription 
"Federal  Maritime  Commission"  in 
upper  portion  and  "1961"  in  lower 
portion. 

(2)  The  shield  and  eagle  above  it  are 
associated  with  the  United  States  of 
America  and  denote  the  national  scope 
of  maritime  affairs.  The  outer  rope  and 
fouled  anchor  are  symbolic  of  seamen 
and  waterbome  transportation.  The  date 
"1961"  has  historical  significance, 
indicating  the  year  in  which  the 
Commission  was  created. 

(b)  Design. 


Subpart  C— Delegation  and 
Redelegation  of  Authorities 

§  501 .21    Delegation  of  authoritiet. 

(a)  Authority  and  delegation.  Section 
105  of  Reorganization  Plan  No.  7  of 
1961,  August  12, 1961,  authorizes  the 
Commission  to  delegated  by  published 
order  or  rule,  any  of  its  functions  to  a 
division  of  the  Commission,  an 
individual  Commissioner,  an 
administrative  law  judge,  or  an 
employee  or  employee  board,  including 
functions  with  respect  to  hearing, 
determining,  ordering,  certifying, 
reporting  or  otherwise  acting  as  to  any 
work,  business  or  matter.  In  subpart  A 
of  this  part,  the  Commission  has 
delegated  general  functions,  and  in  this 
subpart  C,  it  is  delegating 
miscellaneous,  specific  authorities  set 
forth  in  §§  501.23,  et  seq.,  to  the 
delegatees  designated  therein,  subject  to 
the  limitations  prescribed  in  subsequent 
subsections  of  this  section. 

(b)  Deputies.  Where  bureau  or  ofHce 
deputies  are  ofHcially  appointed,  they 
are  hereby  delegated  all  necessary 
authority  to  act  in  the  absence  or 
incapacity  of  the  director  or  chief. 

(c)  Redelegation.  Subject  to  the 
limitations  in  this  section,  the 
delegatees  may  redelegate  their 
authorities  to  subordinate  personnel 
under  their  supervision  and  direction; 
but  only  if  this  subpart  is  amended  to 
reflect  such  redelegation  and  notice 
thereof  is  published  in  the  Federal 
Register.  Under  any  redelegated 
authority,  the  redelegator  assumes  full 
responsibility  for  actions  taken  by 
subordinate  redelegatees. 

(d)  Exercise  of  authority;  policy  and 
procedure.  The  delegatees  and 
redelegatees  shall  exercise  the 
authorities  delegated  or  redelegated  in  a 
manner  consistent  with  applicable  laws 
and  the  established  policies  of  the 
Commission,  and  shall  consult  with  the 
General  Counsel  where  appropriate. 

(e)  Exercise  of  delegated  authority  by 
delegator.  Under  any  authority 
delegated  or  redelegated,  the  delegator 
(Commis'sion),  or  the  redelegator, 
respectively,  shall  retain  full  rights  to 
exercise  the  authority  in  the  first 
instance. 

(f)  Review  of  delegatee's  action.  The 
delegator  (Commission)  or  redelegator  of 
authority  shall  retain  a  discretionary 
right  to  review  an  action  taken  under 
delegated  authority  by  a  subordinate 
delegatee,  either  upon  the  filing  of  a 
written  petition  of  a  party  to,  or  an 
intervenor  in,  such  action;  or  upon  the 
delegator's  or  redelegator's  own 
initiative. 

(1)  Petitions  for  review  of  actions 
taken  under  delegated  authority  shall  be 
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filed  witl|in  ten  (10)  calendar  days  of 
the  action  taken: 

(i)  If  the  action  for  which  review  is 
sought  is  taken  by  a  delegatee,  the 
petition  s  lall  be  addressed  to  the 
Commiss  on  pursuant  to  §  502.69  of  this 
chapter. 

(ii)  If  thiB  action  for  which  review  is 
sought  is  taken  by  a  redelegatee,  the 
petition  s  lall  be  addressed  to  the 
redelegat(  r  whose  decision  can  be 
further  reviewed  by  the  Commission 
under  pai  agraph  (f)(l)(i)  of  this  section, 
unless  th(  Commission  decides  to 
review  thi  i  matter  directly,  such  as,  for 
example,  in  the  incapacity  of  the 
redelegator. 

(21  The  vote  of  a  majority  of  the 
Commission  less  one  member  thereof 
shall  be  sufficient  to  bring  any  delegated 
action  before  the  Commission  for  review 
under  this  paragraph. 

(g)  Actihn — when  final.  Should  the 
right  to  ejlercise  discretionary  review  be 
declined  ( ir  should  no  such  review  be 
sought  under  paragraph  (f)  of  this 
section,  tl  en  the  action  taken  under 
delegated  authority  shall,  for  all 
purposes,  including  appeal  or  review 
thereof,  b » deemed  to  he  the  action  of 
the  Comn  ission. 

(h)  Con  lids.  Where  the  procedures 
set  forth  ill  this  section  conflict  with  law 
or  any  regulation  of  this  chapter,  the 
confiict  s&all  be  resolved  in  favor  of  the 
law  or  otHer  regulation. 


§501.22 


esefved] 


§501.23    ^legation  to  tt)c  General 
Counsel. 

The  authority  listed  in  this  section  is 
delegated  to  the  General  Counsel: 
Authority  to  classify  carriers  as  state- 
controUec  carriers  within  the  meaning 
of  section  3(8)  of  the  Shipping  Act  of 
1984,  exaipt  where  a  carrier  submits  a 
rebuttal  si  atement  pursuant  to 
§  514.4(c)  2)(ii)  or  §580.1(e)(3)(i)  of  this 
chapter. 

§  501 .24    I  telegation  to  the  Secretary. 

The  aut  lorities  listed  in  this  section 
are  delega  ted  to  the  Secretary  (and,  in 
the  abseni  ;e  or  preoccupation  of  the 
Secretary,  to  the  Assistant  Secretary). 

(a)  Autl  ority  to  approve  applications 
for  permi!  sion  to  practice  before  the 
Commissi  an  and  to  issue  admission 
certificate  ;^to  approved  applicants. 

(b)  Autl  ority  to  extend  tne  time  to  file 
exception  i  or  replies  to  exceptions,  and 
the  time  f  ir  Commission  review, 
relative  tq  initial  decisions  of 
administritive  law  judges  and  decisions 
of  Special  Dockets  Officers. 

(c)  Autl  ority  to  extend  the  time  to  file 
appeals  oi  replies  to  appeals,  and  the 
time  for  C  amm ission  review,  relative  to 
dismissal   of  proceedings,  in  whole  or 


JMI 


in  part,  issued  by  administrative  law 
judges. 

(d)  Authority  to  establish  and  extend 
or  reduce  the  time: 

(1)  To  file  documents  either  in 
docketed  proceedings  or  relative  to 
petitions  filed  under  part  502  of  this 
chapter,  which  are  pending  before  the 
Commission  itself;  and 

(2)  To  issue  initial  and  final  decisions 
under  §  502.61  of  this  chapter. 

(e)  Authority  to  prescribe  a  time  limit 
less  than  twenty  days  from  date 
published  in  the  Federal  Register,  for 
the  submission  of  written  comments 
with  reference  to  agreements  filed 
pursuant  to  section  15  of  the  Shipping 
Act,  1916,  and  to  prescribe  a  time  limit 
for  the  submission  of  written  comments 
with  reference  to  agreements  filed 
pursuant  to  section  5  of  the  Shipping 
Act  of  1984. 

(f)  Authority,  in  appropriate  cases,  to 
publish  in  the  Federal  Register  notices 
of  intent  to  prepare  an  environmental 
assessment  and  notices  of  finding  of  no 
significant  impact. 

(g)  Authority  to  prescribe  a  time  limit 
less  than  ten  days  from  date  published 
in  the  Federal  Register  for  filing 
comments  on  notices  of  intent  to 
prepare  an  environmental  assessment 
and  notice  of  finding  of  no  significant 
imp>act  and  authority  to  prepare 
environmental  assessments  of  No 
Significant  Impact. 

(h)  Authority,  after  consultation  with 
the  Director,  Bureau  of  Trade 
Monitoring  and  Analysis,  to  rule  on 
requests  to  file  amendments  or 
supplements  to  documents  concerning 
pending  section  15  agreements  which 
are  filed  pursuant  to  §  560.602(e]  of  this 
chapter. 

(i)  Authority,  in  the  absence  or 
preoccupation  of  the  Managing  Director 
and  Deputy  Managing  Directors,  to  sign 
travel  orders,  nondocketed 
recommendations  to  the  Commission, 
and  other  routine  documents  for  the 
Managing  Director,  consistent  with  the 
programs,  policies,  and  precedents 
established  by  the  Commission  or  the 
Managing  Director. 

§  501 .25    Delegation  to  ttie  Managing 
Director. 

The  authorities  listed  in  this  section 
are  delegated  to  the  Managing  Director. 

(a)  Authority  to  adjudicate,  with  the 
concurrence  of  the  General  Counsel,  and 
authorize  payment  of,  employee  claims 
for  not  more  than  $1,000.00,  arising 
under  the  Military  and  Civilian 
Personnel  Property  Act  of  1964,  31 
U.S.C.  3721. 

(b)  Authority  to  determine  that  an 
exigency  of  the  public  business  is  of 
such  importance  that  annual  leave  may 


not  be  used  by  employees  to  avoid 
forfeiture  before  annual  leave  may  be 
restored  under  5  U.S.C.  6304. 

§  501 .26    Delegation  to  the  Director,  Bureau 
of  Trade  Monitoring  and  Analyala. 

The  authorities  listed  in  this  section 
are  delegated  to  the  Director,  Bureau  of 
Trade  Monitoring  and  Analysis. 

(a)  Authority  to  approve,  pursuant  to 
section  15  of  the  Shipping  Act,  1916, 
unprotested  passenger  agency 
agreements  and  modifications  thereto, 
and  container  interchange  agreements 
and  modifications  thereto  between 
common  carriers  by  water. 

(b)  Authority  to  approve ' 
modifications  to  agreements  filed  under 
section  15  of  the  Shipping  Act,  1916, 
when  such  modifications  are  filed  in 
accordance  with  regulations  and  are 
clearly  in  compliance  with  the  criteria 
and/or  intent  of  such  regulations,  and 
require  modification  of  the  filed 
amendment  to  the  extent  necessary  to 
conform  to  such  regulations. 

(c)  Authority  to  approve  those  classes 
of  unprotested  section  15  agreements, 
and  modifications  thereto,  which, 
pursuant  to  section  35  of  the  Shipping 
Act,  1916.  are  specifically  exempted 
from  the  approval  requirements  of  that 
Act,  but  which,  notwithstanding  the 
exemption,  have  been  filed  for  approval. 

(d)  Authority  to  approve,  pursuant  to 
section  15  of  the  Shipping  Act.  1916,  as 
amended,  unprotested  modifications  to 
marine  terminal  conference  agreements 
and  unprotested  marine  terminal  leases, 
licenses,  assignments,  or  other 
agreements  of  a  similar  character  for  the 
use  of  terminal  property  or  facilities 
between  persons  subject  to  the  Shipping 
Act,  1916,  as  amended.  In  instances 
where  an  agreement  for  the  use  of 
terminal  property  or  facilities  of  that 
character  defined  herein  grants  renewal 
options  without  providing  that  the 
Commission  be  notified  in  the  event 
that  such  options  are  exercised,  this 
authority  extends  to  the  issuance  of 
conditional  approval,  the  condition  of 
approval  being  that  the  agreement  be 
modified  to  provide  for  notification  to 
the  Commission  in  the  event  that  such 
options  are  exercised  and  refiled  with 
the  Commission. 

(e)  Authority  to  determine  that  no 
action  should  be  taken  to  prevent  an 
agreement  or  modification  to  an 
agreement  from  becoming  effective 
undM'  section  6(c)(1),  and  to  shorten  the 
review  period  under  section  6(e),  of  the 
Shipping  Act  of  1984,  when  the 
agreement  or  modification  involves 
solely  a  restatement,  clarification  or 
change  in  an  agreement  which  adds  no 
new  substantive  authority  beyond  that 
already  contained  in  an  effective 


agreement.  This  category  of  agreement 
or  modification  includes,  for  example, 
the  following:  a  restatement  filed  to 
conform  an  agreement  to  \he  format  and 
organi^tion  requirements  of  part  572  of 
this  chapter;  a  clarification  to  refiect  a 
change  in  the  name  of  a  country  or  port 
or  a  change  in  the  name  of  a  party  to  the 
agreement;  a  correction  of  typographical 
or  grammatical  errors  in  the  text  of  an 
agreement;  a  change  in  the  title  of 
persons  or  committees  designated  in  an 
agreement;  or  a  transfer  of  functions 
from  one  person  or  committee  to 
another. 

(0  Authority  to  grant  or  deny 
applications  filed  under  §  572.404  of 
this  chapter  for  waiver  of  the  form, 
organization  and  content  requirements 
of  §§572.401,  572.402,  572.403,  572.501 
and  572.502  of  this  chapter. 

(g)  Authority  to  determine  that  no 
action  should  be  taken  to  prevent  an 
agreement  or  modification  of  an 
agreement  from  becoming  effective 
under  section  6(c)(1)  of  the  Shipping 
Act  of  1984  for  all  unopposed 
agreements  and  modifications  to 
agreements  which  will  not  result  in  a 
significant  reduction  in  competition. 
Agreements  which  are  deemed  to  have 
the  potential  to  result  in  a  significant 
reduction  in  competition  and  which, 
therefore,  are  not  covered  by  this 
delegation  include  but  are  not  limited 
to: 

(1)  New  agreements  authorizing  the 
parties  to  collectively  discuss  or  fix 
rates  (including  terminal  rates). 

(2)  New  agreements  authorizing  the 
parties  to  pool  cargoes  or  revenues. 

(3)  New  agreements  authorizing  the 
parties  to  establish  a  joint  service  or 
consortium. 

(4)  New  sailing  agreements. 

(5)  New  equal  access  agreements. 

(6)  Significant  modifications  to  the 
above  categories  of  agreements  as  set 
forth  in  S  572.403(a)(3)  of  this  chapter. 

(h)  Authority  to  grant  or  deny 
shortened  review  pursuant  to  §  572.605 
of  this  chapter  for  agreements  for  which 
authority  is  delegated  in  paragraph  (g)  of 
this  section. 

(i)  Subject  to  review  by  the  General 
Counsel,  authority  to  deny,  but  not 
approve,  requests  filed  pursuant  to 
§  572.605  of  this  chapter  for  a  shortened 
review  period  for  agreements  for  which 
authority  is  not  delegated  under 
paragraph  (g)  of  this  section. 

(j)  Authority  to  issue  notices  of 
termination  of  agreements  which  are 
otherwise  effective  under  the  Shipping 
Act,  1916,  or  the  Shipping  Act  of  1984. 
after  publication  of  notice  of  intent  to 
terminate  in  the  Federal  Register,  when 
such  terminations  are: 


(1)  Requested  by  the  parties  to  the 
agreement; 

(2)  Deemed  to  have  occurred  when  it 
is  determined  that  the  parties  are  no 
longer  engaged  in  activity  under  the 
agreement  and  official  inquiries  and 
correspondence  cannot  be  delivered  to 
the  parties;  or 

(3)  Deemed  to  have  occurred  by 
notification  of  the  withdrawal  of  the 
next  to  last  party  to  an  agreement 
without  notification  of  the  addition  of 
another  party  prior  to  the  effective  date 
of  the  next  to  last  party's  withdrawal. 

(k)  Authority  to  determine  whether 
agreements  for  the  use  or  operation  of 
terminal  property  or  facilities,  qr  the 
furnishing  of  terminal  services,  are 
within  the  purview  of  section  15  of  the 
Shipping  Act.  1916.  or  section  5  of  the 
Shipping  Act  of  1984. 

(1)  Authority  to  request  controlled 
carriers  to  file  justifications  for  existing 
or  proposed  rates,  charges 
classifications,  rules  or  regulations,  and 
review  responses  to  such  requests  for 
the  purpose  of  recommending  to  the 
Commission  that  a  rate,  charge, 
classification,  rule  or  regulation  be 
found  unlawful  and,  therefore,  requires 
Commission  action  under  section  9(d)  of 
the  Shipping  Act  of  1984. 

(m)  Authority  to  recommend  to  the 
Commission  the  initiation  of  formal 
proceedings  or  other  actions  with 
respect  to  suspected  violations  of  the 
shipping  statutes  and  rules  and 
regulations  of  the  Commission. 

§  501 .27  Delegation  to  and  redelegation  by 
the  Director,  Bureau  of  Tariffs.  Certification 
and  Licensing. 

Except  where  specifically  redelegated 
in  this  section,  the  authorities  listed  in 
this  section  are  delegated  to  the 
Director.  Bureau  of  Tariffs.  Certification 
and  Licensing. 

(a)(1)  Authority  to  approve  for  good 
cause  or  disapprove  special  permission 
applications  submitted  by  common 
carriers,  or  conferences  of  such  carriers, 
subject  to  the  provisions  of  section  8  of 
the  Shipping  Act,  1984.  section  18  of 
the  Shipping  Act,  1916,  or  section  2  of 
the  Intercoastal  Shipping  Act  of  1933. 
for  relief  from  statutory  and/or 
Commission  tariff  requirements. 

(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Chief.  Office  of 
Tariffs,  in  the  Bureau  of  Tariffs. 
Certification  and  Licensing. 

(b)(1)  Authority  to  approve  or 
disapprove  special  permission 
applications  submitted  by  a  controlled 
carrier  subject  to  the  provisions  of 
section  9  of  the  Shipping  Act  of  1984  for 
relief  from  statutory  and/or  Commission 
tari  f  f  requ  i  rements. 
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(2)  The  authority  iinder  this  paragraph 
is  redelegated  to  the  Chief,  Office  of 
Tariffs,  in  the  Bureau  of  Tariffs, 
Certification  and  Licensing. 

(c)(1)  Authority  contained  in 
Supplemental  Report  No.  4  and  Order  in 
Docket  No.  90-23,  Notice  of  Inquiry  on 
Ocean  Freight  Tariffs  in  Foreign  and 
Domestic  Offshore  Commerce — ^Tariffs 
and  Service  Contracts,  to  grant  special 
permission  to  deviate  from  the 
requirement  that  electronically-filed 
tariffs  become  effective  no  later  than  90 
days  from  the  last  day  of  the  applicable 
filing  window. 

(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Chief,  Office  of 
Tariffs,  in  the  Bureau  of  Tariffs, 
Certification  and  Licensing. 

(d)  Authority  contained  in  Part  514  of 
this  chapter  to  temporarily  exempt 
common  carriers  from  the  electronic 
tariff  filing  requirements  of  that  part  for 
a  period  not  to  exceed  90  days  from  the 
filing  dates  set  forth  in  Supplemental 
Report  No.  4  and  Order,  served  in 
Docket  No.  90-23  on  May  28,  1993. 

(e)(1)  Authority  to  reject  tariff  filings 
of  common  carriers  in  the  foreign  and 
domestic  offshore  commerce  of  the  U.S. 
or  conferences  of  such  carriers  for 
failure  to  meet  the  requirements  of 
pertinent  statutes  or  the  Commission's 
regulations,  for  lack  of  completeness  or 
clarity,  or  for  noncompliance  with 
special  permission  or  other  orders  of  the 
Commission. 

(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Chief,  Office  of 
Tariffs;  Chief.  Tariff  Control  Center  and 
Senior  Transportation  Specialists  in  the 
Bureau  of  Tariffs.  Certification  and 
Licensing. 

(0  Authority  to  issue  notices  of  intent 
to  cancel  inactive  tariffs  of  common 
carriers  in  the  foreign  and  domestic 
offshore  commerce  and  marine  terminal 
operators,  after  a  diligent  effort  has  been 
made  to  locate  the  carrier/terminal 
operator  without  success,  or  if  the 
carrier/terminal  operator  has  advised 
the  Commission  that  it  no  longer  offers 
a  carrier/terminal  operator  service  but 
refuses  to  cancel  its  tariff  upon  written 
request;  and  to  cancel  such  tariff  if. 
within  30  days  after  publication,  the 
carrier/terminal  operator  does  not 
furnish  reasons  why  such  tariff  should 
not  be  canceled. 

(g)  (1)  Authority  to: 

(i)  Approve  or  disapprove 
applications  for  ocean  freight  forwarder 
licenses;  issue  or  reissue  or  transfer 
such  licenses;  and  approve  extensions 
of  time  in  which  to  furnish  the  name(s) 
and  ocean  freight  forwarding  experience 
of  the  managing  partner(s)  or  officer(s) 
who  will  replace  the  qualified  partner  or 


officer  upon  whose  qualifications  the 
original  licensing  was  approved: 

(li)  Issue  a  letter  stating  that  the 
Commis  ion  intends  to  deny  an 
applicat  on,  unless  within  20  d^s. 
applican  I  requests  a  hearing  to  show 
that  denial  of  the  application  is 
unwarranted;  deny  applications  where 
an  appli^nt  has  received  such  a  letter 
and  has  tot  requested  a  hearing  within 
the  noticjB  period;  and  rescind,  or  grant 
extensioi  is  of,  the  time  specified  in  such 
letters; 

(iii)  Re  voke  the  license  of  an  ocean 
freight  fc  rwarder  upon  the  requestof  the 
licensee; 

(iv)  Uj  on  receipt  of  notice  of 
cancellal  ion  of  any  bond,  notify  the 
licensee  n  writing  that  its  license  will 
automati  lally  be  suspended  or  revoked, 
effective  on  the  bond  cancellation  date, 
unless  a  lew  or  reinstated  bond  is 
submitte  i  and  approved  prior  to  such 
date,  anc  subsequently  order  such 
suspensi  m  or  revocation  for  failure  to 
maintain  a  bond; 

(v)  Ap  )rove  changes  in  an  existing 
licensee'  i  organization;  and 

(vi)  Re  urn  any  application  which  on 
its  face  ft  ils  to  meet  the  requirements  of 
the  Comi  mission's  regulations, 
accompa  lied  by  an  explanation  of  the 
reasons  f  )r  rejection. 

(2)  Thi  authorities  contained  in 
paragrap  is  (g)(l)(iii)  and  (g)(l)(ivl  of 
this  secti  an  are  redelegated  to  the  Chief, 
Office  of  Freight  Forwarders,  in  the 
Bureau  of  Tariffs,  Certification  and 
Licensing. 

(h)  Auiiority  to: 

(1)  Ap  irove  applications  for 
Certifical  as  (Performance)  and 
Certifical  ss  (Casualty)  evidenced  by  a 
surety,  ir  surance  or  guaranty  issued  by 
an  appro  ^ed  entity,  and  issue,  reissue, 
oramenc  such  Certificates; 

(2)  Issi  e  a  written  notice  to  an 
applicani  stating  intent  to  deny  an 
applicatii  )n  for  a  Certificate 
(Perform!  nee)  and/or  (Casualty), 
indicatin ;  the  reason  therefor,  and 
advising  ipplicant  of  the  time  for 
requestin  5  a  hearing  as  provided  for 
under  §5  i0.26(c)  of  this  chapter;  deny 
any  appl  cation  where  the  applicant  has 
not  subm  itted  a  timely  request  for  a 
hearing;  i  ind  rescind  such  notices  and 
grant  ext(  nsions  of  the  time  within 
which  a  1  equest  for  hearing  may  be 
filed; 

(3)  Issu  B  a  written  notice  to  a 
certificar  t  stating  that  the  Commission 
intends  ti  >  revoke,  suspend,  or  modify  a 
Certifical  i  (Performance)  and/or 
(Casualtyil,  indicating  the  reason 
therefor,  and  advising  of  the  time  for 
requestinc  a  hearing  as  provided  for 
under  §  5  40.26(c)  of  this  chapter; 
revoke,  si  ispend  or  modify  a  Certificate 
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(Performance)  and/or  (Casualty)  where 
the  certificant  has  not  submitted  a 
timely  request  for  hearing;  and  rescind 
such  notices  and  grant  extensions  of 
time  within  which  a  request  for  hearing 
may  be  filed; 

(4)  Revoke  a  Certificate  (Performance) 
and/or  (Casualty)  which  has  expired, 
and/or  upon  request  of,  or  acquiescence 
by,  the  certificant;  and 

(5)  Notify  a  certificant  when  a 
Certificate  (Performance)  and/or 
(Casualty)  has  become  null  and  void  in 
accordance  with  §§  540.8(a)  and 
540.26(a)  of  this  chapter. 

(i)  Authority  contained  in  §§514.7(j) 
and  581.8  of  this  chapter  to  notify  filing 
parties  of  the  Commission's  intent  to 
reject  a  service  contract  and/or 
statement  of  essential  terms  and 
subsequently  reject  and  return  such 
contracts. 

(j)  Authority  contained  in  Parts  514 
and  58T  of  this  chapter  to  approve,  but 
not  deny,,  requests  for  permission  to 
correct  clerical  or  administrative  errors 
in  the  essential  terms  of  filed  service 
contracts. 

(k)  Authority  contained  in  parts  514, 
580  and  583  of  this  chapter  to  cancel  the 
tariffs  of  NVOCCs  who  fail  to  file  a 
surety  bond,  guaranty  or  insurance 
policy  or,  if  required,  designate  an  agent 
for  receipt  of  process,  or  whose  surety 
bond  or  agent  designation  is  canceled. 

(1)  Authority  contained  in  Parts  514 
and  582  of  this  chapter  to  cancel  the 
tariff  or  tariffs  of  any  common  carrier, 
and  suspend  the  license  of  any  ocean 
freight  forwarder,  who  fails  to  file  an 
anti-rebate  certification, 

(m)  Authority  to  approve  or 
disapprove  applications  as  specified  in 
Part  552  of  this  chapter  for  extensions 
of  time  for  filing  (§  552.2(c)),  alternative 
data  (§  552.2(d))  and  waiver  of  detailed 
filing  requirements  (§  552.2(e)). 

(n)  Authority  contained  in 
§  514.8(d)(4)(ii)  of  this  chapter  to 
approve  minor  changes  and  additions  to 
transaction  set  data  for  the  ATFI  system. 
Such  minor  changes  include  additions 
to  any  of  the  following  term  and 
reference  lists:  Cities;  States  and 
Provinces;  Countries;  Ports;  Container 
sizes;  Container  types;  Container 
temperatures:  Hazard  codes:  Inland 
modes.  Packaging  types,  Rate  bases; 
Service  types;  Stuffing  mode;  Stripping 
mode;  and  Currencies. 

(o)  Authority  to  develop,  prescribe, 
and  administer  programs  to  assure 
compliance  with  the  provisions  of  the 
shipping  statutes  of  all  persons  subject 
thereto,  including  without  limitations 
those  programs  for:  The  submission  of 
regular  and  special  reports,  information, 
and  data;  the  conduct  of  a  plan  for  the 
field  audit  of  activities  and  practices  of 


common  carriers  by  water  in  the 
domestic  offshore  trade  and  the  foreign 
commerce  of  the  U.S.,  conCerences  of 
such  carriers,  marine  terminal  operators, 
ocean  freight  forwarders,  and  other 
persons  subject  to  the  shipping  statutes; 
and  the  conduct  of  rate  studies. 

(p)  Authority  to  review  and  determine 
the  validity  of  alleged  or  suspected 
violations,  exclusive  of  formal 
complaints,  of  the  shipping  statutes  and 
rules  and  regulations  of  the  Commission 
by  freight  forwarders;  authority  to 
determine  corrective  action  necessary 
with  respect  to  violations  except  where 
violations  involve  major  questions  of 
policy  or  major  interpretations  of 
statutes,  or  orders,  rules,  and  regulations 
of  the  Commission,  or  acts  having 
material  effect  upon  the  commerce  of 
the  U.S.;  and  authority  to  recommend  to 
the  Commission  the  initiation  of  formal 
proceedings  or  other  actions  with 
respect  to  such  alleged  or  suspected 
violations. 

§  501 .28    Delegation  to  the  Director,  Bureau 
of  Hearing  Counsel. 

The  authority  to  compromise  civil 
penalty  claims  has  been  delegated  to  the 
Director,  Bureau  of  Hearing  Q>unsel,  by 
§  502.604(g)  of  this  chapter.  See  also 
§§501.5(i)  and  521.21. 

§501.29    [Reserved] 

S  501 .30    Delegation  to  and  redelegation  by 
Director,  Bureau  of  Administration. 

Except  where  specifically  redelegated 
in  this  section,  the  authorities  listed  in 
this  section  are  delegated  to  the 
Director,  Bureau  of  Administration,  and, 
in  the  absence  or  preoccupation  of  the 
Director,  to  the  Deputy  Director  of  that 
Bureau. 

(a)(1)  Authority  under  part  514  of  this 
chapter,  after  consultation  with  the 
Bureau  of  Tariffs,  Certification  and 
Licensing,  and  the  Office  of  the 
Managing  Director,  to  issue  letters 
notifying  applicants  for  certification  of 
ATFI  batch  filing  capability  that  their 
applications  have  or  have  not  been 
granted. 

(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Director,  Office  of 
Information  Resources  Management. 

(b)(1)  Authority  under  §  514.21(m)(2) 
of  this  chapter,  after  consultation  with 
the  Bureau  of  Tariffs,  Certification  and 
Licensing  and  the  Office  of  the 
Managing  Director,  to  evaluate  and 
approve  or  disapprove  by  letter  the 
accounting  or  charging  system  the 
applicant  intends  to  use  for  charging 
users  and  remitting  to  the  Commission 
indirect  (subsequent)  access  user  fees 
under  46  U.S.C.  app.  1107a(d)(l)(B)(il). 


(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Director,  Office  of 
Inlbnnation  Resources  ManagenMnL 

(c)(1)  Authority  is  delegated  to  the 
Director,  Bureau  of  Administrati(Mi.  to 
approve,  certify,  or  otherwise  authorize 
those  actions  dealing  with 
appropriations  of  funds  made  available 
to  the  Commission  including 
allotments,  fiscal  matters,  and  contracts 
relating  to  the  operation  of  the 
Commission  within  the  laws,  rules,  and 
regulations  set  forth  by  the  Federal 
Government. 

(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Director,  Office  of 
Budget  and  Financial  Management. 

(dT(l)  Authority  is  delegated  to  the 
Director,  Bureau  of  Administration,  to 
classify  all  positions  GS-1  through  GS- 
15  and  wage  grade  positions. 

(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Director,  Office  of 
Personnel. 

S  501 .31    Delegation  to  the  Director.  Bureau 
of  Investigations. 

The  authority  listed  in  this  section  is 
delegated  to  the  Director.  Bureau  of 
Investigations:  Authority  to  approve 
administrative  leave  for  employees  in 
District  Offices. 

Subpart  D— Public  Requests  for 
Infonnation 

S  501 .41    Public  requests  for  infonnation 
and  decisions. 

(a)  General.  Pursuant  to  5  U.S.C. 
552(a)(1)(A),  there  is  hereby  stated  and 
published  for  the  guidance  of  the  public 
the  established  places  at  which,  the 
officers  from  whom,  and  the  methods 
whereby,  the  public  may  secure 
information,  make  submittals  or 
requests,  or  obtain^l^cisions, 
principally  by  contacting  by  telephone, 
in  writing,  or  in  person,  either  the 
Secretary  of  the  Commission  at  the 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW..  Washington, 
DC  20573,  or  the  District  Offices  listed 
in  paragraph  (d)  of  this  section.  See  also 
part  503  of  this  chapter. 

(b)  The  Secretary  will  provide 
information  and  decisions,  and  will 
accept  and  respond  to  requests,  relating 
to  the  program  activities  of  the  Office  of 
the  Secretary  and  of  the  Commission, 
generally.  Unless  otherwise  provided  in 
this  chapter,  any  document,  report,  or 
other  submission  required  to  be  filed 
with  the  Commission  by  statute  or  the 
Commission's  rules  and  regulations 
relating  to  the  functions  of  the 
Commission  or  of  the  Office  of  the 
Secretary  shall  be  filed  with  or 
submitted  to  the  Secretary. 

(c)  The  Directors  of  the  following 
bureaus  and  offices  will  provide 


infonnation  and  decisions,  and  will 
afx»pt  and  respond  to  requests,  relating 
to  the  specific  functions  or  program 
activities  of  their  respective  bureaus  and 
offices  as  set  forth  in  tliis  chapter,  but 
only  if  the  dissemination  of  such 
information  or  decisions  is  not 
prohibited  by  statute  or  the 
Commission's  Rules  of  Practice  and 
Procedure: 

(1 )  Office  of  the  General  Counsel; 

(2)  Office  of  the  Administrative  Law 
Judges; 

(3)  Office  of  the  Managing  Director; 

(4)  Office  of  the  Inspector  General ; 

(5)  Office  of  Equal  Employment 
Opportunity; 

(6)  Bureau  of  Hearing  Counsel; 

(7)  Bureau  of  Trade  Monitoring  and 
Analysis; 

(8)  Bureau  of  Tari^s,  Certification  and 
Licensing; 

(9)  Bureau  of  Investigations; 

(10)  Bureau  of  Administration; 

(11)  Office  of  Personnel; 

tl2)  Office  of  Budget  and  Financial 
Management; 

(13)  Office  of  Information  Resources 
Management; 

(14)  Office  of  Administrative  Services; 
and 

(15)  Office  of  Informal  Inquiries, 
Complaints  and  Informal  Dockets. 

(d)  The  Directors  of  the  New  York, 
New  Orleans,  San  Francisco.  Puerto 
Rico,  Houston,  Los  Angeles  and  Miami 
District  Offices  will  provide  information 
and  decisions  to  the  public  within  their 
geographic  areas,  or  will  expedite  the 
obtaining  of  information  and  decisions 
from  headquarters,  relating  to  the 
program  activities  of  the  District  Offices 
as  set  forth  in  this  part.  The  addresses 
of  these  offices  are  as  follows: 

New  York  District — Director,  New  York 
District.  Federal  Maritime  Commission,  6 
World  Trade  Center,  suite  614.  New  York. 
New  York  10048-0949 

New  Orleans  District— Director.  New  Orleans 
District,  Federal  Maritime  Commission,  1 
Canal  Place  Tower,  365  Canal  Street,  suite 
2260  New  Orleans,  Louisiana  70130-1134 

Miami  District — Director,  Miami  District, 
Federal  Maritime  Commission.  18441  NW. 
2nd  Avenue,  suite  302,  Miami,  Florida 
33169 

San  Francisco  District — ^Director.  San 
Francisco  District.  Federal  Maritime 
Commission,  525  Marliet  Street,  suite  3510. 
San  Francisco,  California  94105-2743 

Los  Angeles  District — Director,  Los  Angeles 
District,  Federal  Maritime  Commission,  11 
Golden  Shore,  suite  270,  Long  Beach, 
California  90802 

Puerto  Rico  District — Director.  Puerto  Rico 
District,  Federal  Maritime  Commission, 
U.S.  District  Courthouse.  Federal  OfTice 
Building,  room  762, 150  Carlos  Chardon 
Avenue,  Hato  Rey,  Puerto  Rico  00918-1735 

Houston  District — Director,  Houston  District. 
Federal  Maritime  Commission,  14950 
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Commiss  on 


Haathiow  Forest  Parkway,  suite  110,  Box 

14,  Houston.  Texas  77032-3842  relating 

(e)  Any  document,  report  or  other  bureaus 

submission  required  to  be  filed  with  the  or  submitted 

Commission  by  statute  or  the  Bureau  oi 


aid 
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's  rules  and  regulations 
the  specific  functions  of  the 
offices  shall  be  filed  with 
to  the  DirectOT  of  such 
Office. 


By  the  Qjmmission. 
)oe^  C  PoUdog 
Secntaiy. 

■UMO  oooe  «?M-ei-w 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 

SOCFRPartMl 

[Oectot  Na  OT0»46  333«;  10  090M3A] 

RIW  064B  AESa 

Raaf  Flah  Flahary  Of  tha  Quif  Of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP) 
and  to  make  other  changes  to  the 
regulations  This  rule  imposes  a 
moratorium  on  additional  participants 
in  the  Gulf  of  Mexico  reef  nsh  fishery 
who  may  use  fish  traps;  imposes 
additional  restrictions  on  the  use  of  fish 
traps:  increases  the  minimum  allowable 
size  of  red  snapper,  requires  that  most 
finfish  be  maintained  with  head  and 
fins  intact  through  landing:  closes  an 
area  southwest  of  Dry  Tortugas,  Florida, 
to  all  fishing  during  May  and  June  each 
year;  creates  a  special  management  zone 
(SMZ)  in  the  EEZ  off  Alabama  in  which 
there  are  gear  restrictions;  and  adds  to 
the  management  measures  that  may  be 
adjusted  via  a  framework  procedure  the 
establishment  or  modification  of  SMZs 
and'associated  gear  restrictions.  In 
addition,  NMFS  simplifies  and  clarifies 
the  regulations  to  conform  them  to 
current  usage.  The  intended  effiects  of 
this  rule  are  to  reduce  fishing  mortality 
of  the  reef  fish  resources  so  that  they 
may  be  protected  and  rebuilt,  to 
enhance  enforceability  of  the 
regulations,  and  to  otherwise  clarify  the 
regulations. 

EFFECTIVE  DATES:  February  7, 1994, 
except  that  §  641.4(o)  is  effective 
February  7, 1994,  throu^  February  7. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler.  813-«93-3161. 
SUPPLEMENTARY  MFORMATKM:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  Tlie  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Coxincil)  and  is 
implemented  through  regulations- at  50 
CFR  part  641  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Detailed  descriptions,  backgrounds, 
and  rationales  for  the  management 
measxires  in  Amendment  5  and  the 
additional  measures  proposed  by  NMFS 
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were  in  eluded  in  the  proposed  rule  (58 
FR  520^3.  October  6. 1993)  and  are  not 
repeated  here. 

Comin4nts  and  Rasponsw 

Comiients  were  received  firom  141 
entitieal  (including  seven  that  opposed 
all  measures  proposed  under 
Amendment  5,  but  did  not  offer  specific 
rationale).  Several  comments  referred  to 
a  specific  management  measure  but 
sugge^d  disapproval  of  all  of 
Amendinent  5.  A  minority  report  signed 
by  four'Council  members  objected  to  all 
provisions  of  Amendment  5  except  for 
the  requirement  that  all  fish  be  landed 
with  he  ad  and  fins  intact.  Comments 
and  res  >onses  are  summarized,  by 
subject,  as  follows. 

Moratarium  on  Fish  Traps 

Comipent:  Nineteen  individuals,  one 
fish  house,  and  the  minority  report 
objected  to  the  fish  trap  moratorium  as 
unfair  and  unnecessary.  Most  of  the 
commetiters  anticipated  severe 
economic  impacts  and  disruption  of 
their  c(fnmimities  if  the  moratorium  is 
approved.  Generally,  the  individual 
commeiiters  were  persons  who  had  not 
landed  reef  fish  from  fish  taps  before  the 
cutoff  date  (November  19, 1992)  and. 
therefofe,  would  not  be  eligible  for  fish 
trap  endorsements  on  their  reef  fish 
permiti , 

Resp*  mse:  The  moratorium  was 
develoj  ed  in  response  to  public 
testima  ly  at  Council  meetings  in  1992 
that  fisiery  and  ecological  damage,  user 
group  cpnflicts.  and  other  social  and 
economic  impacts  are  expected  if  the 
trap  fisiery  expands.  Amendment  5 
providoB  some  data  indicating  that  the 
use  of  nsh  traps  in  the  Gulf  of  Mexico 
may  belaxpanding,  in  terms  of  number 
of  participants  and  geographical  range. 
However,  little  or  no  data  are  available 
to  assesp  catch  composition  or 
ecologital  effiacts  of  trap  deployment. 
Although  the  number  of  reef  fish  vessels 
is  capped  by  the  permit  moratorium, 
there  is  no  limitation  on  the  number  of 
currently  permitted  vessels  that  may  use 
fish  traas.  and  each  vessel  may  use  up 
to  100  ish  traps.  The  expressed  intent 
of  Ame  idment  5  is  to  freeze 
partidf  ation  in  the  fish  trap  fishery  at 
levels  e  dsting  at  the  time  of  Council 
delibert  itions  and  public  testimony 
(Noven  ber  19. 1992).  This  includes  all 
those  wno  have  historically  depended 
on  the  ish  trap  fishery  in  the  Gulf  and 
who  w^  participating  in  the  fishery  as 
of  the  specified  cut-off  date.  It  excludes 
only  now  participants  entwing  after  that 
date.    J 

Sinca  all  landings  by  fish  traps  are 

require  1  to  be  reported,  vessel  logbook 

records  were  selected  as  the  means  to 
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verify  use  of  fish  traps.  There  are 
approximately  273  reef  fish  vessel 
permits  that  currently  authorize  the  use 
of  fish  traps.  Of  these,  120  reported 
landings  nom  fish  traps  by  November 
19, 1992,  and  60  reported  only  after  that 
date.  The  other  93  reported  no  reef  fish 
landings  with  traps  m>m  1991  to  date. 

The  Council  rejected  more  severe  fish 
trap  management  proposals,  including  a 
total  ban,  and  instead  proposed  the 
moratorium  as  an  interim  measure  to 
control  access  to  the  trap  fishery  until 
better  information  could  be  obtained  on 
ecological,  biological,  social,  and 
economical  effects.  NMFS  concurs  with 
the  Council  proposal.  Amendment  5 
recognizes  the  need  for  better 
information,  some  of  which  may 
become  available  under  a  current  NMFS 
research  project. 

Comment:  Many  of  the  comments  also 
claimed  that  the  Council  acted  without 
adequate  public  notification,  most 
specifically  to  fishermen  who  made 
significant  financial  investments  in  the 
trap  fishery  but  would  be  ineligible  to 
continue  trap  fishing  under  the 
moratorium. 

Response:  The  Council  provided 
notification  of  proposed  limitations  on 
the  use  of  fish  traps  in  the  reef  fish 
fishery  as  follows:  (1)  A  Federal 
Register  notice  (57  FR  47235,  October 
15, 1992)  and  a  news  release  sent  to 
Council  constituents,  NMFS  statistical 
agents.  Sea  Grant  agents,  and 
newspapers  announced  upcoming 
public  hearings  on  proposed  changes  to 
the  reef  fish  regulations,  including 
additional  regulations  on  the  use  of  fish 
traps — possibly  prohibiting  their  use. 
and  provided  an  opportunity  for  written 
comments  or  participation  at  the 
hearings:  (2)  a  Federal  Register  notice 
(57  FR  48510.  October  26. 1992)  and  a 
November  4, 1992,  news  release  sent  to 
Council  constituents.  NMFS  statistical 
agents.  Sea  Grant-agents,  and 
newspapers  announced  the  Coundl's 
scheduled  meetings  of  November  16-19, 
1992,  specified  the  agenda,  which 
included  additional  regulations  on  the 
use  of  fish  traps,  and  scheduled  a  period 
at  the  meeting  for  public  testimony  on 
the  proposed  changes;  (3)  a  Federal 
Register  notice  (57  FR  48510,  October 
26, 1992)  announced  a  public  meeting 
of  the  Council's  Reef  Fish  Advisory 
Panel  and  its  Standing  and  Special  Reef 
Fish  Scientific  and  Statistical 
Committee  scheduled  for  November  9- 
10. 1992.  and  specified  the  agenda, 
which  included  additional  regulations 
on  the  use  of  fish  traps — possibly 
prohibiting  their  use;  and  (4)  a 
newsletter  distributed  to  Council 
constituents  in  early  December  1992 
announced  the  Council's  vote  on 
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November  19. 1992,  for  the  moratorium. 
Eight  public  hearings  at  various 
locations  between  Key  West.  Florida, 
and  Galveston,  Texas,  were  held  by  the 
Council  prior  to  the  cutoff  date, 
including  a  hearing  attended  by  a 
relatively  large  number  of  participants 
at  the  Coimcil  meeting  on  November  18, 
1992. 

Comment:  One  individual  suggested  a 
total  ban  on  the  use  of  fish  traps  in  the 
Gulf  of  Mexico;  another  suggested 
establishing  an  SMZ  to  ban  fish  traps  in 
the  Florida  Keys,  instead  of 
implementing  the  proposed  fish  trap 
moratorium. 

Response:  A  total  ban  on  the  use  of 
fish  traps  was  proposed  in  draft 
Amendment  5,  but  later  was  rejected  by 
the  Council  in  Amendment  5  based  on 
a  review  of  available  data  and  objections 
raised  by  the  public  and  NMFS. 
According  to  the  analyses  and  data 
provided  in  Amendment  5,  a  fish  trap 
ban  would  not  comply  with  the 
Magnuson  Act  national  standards  or 
other  applicable  law.  The  moratorium  is 
intended  as  a  temporary  control  on  the 
range  and  extent  of  the  fishery,  pending 
collection  of  additional  fishery  data  (as 
referenced  above). 

Require  Fish  Traps  To  Be  Returned  to 
Port  on  Each  Trip 

Comment:  Four  individuals  and  the 
Council  minority  report  opposed  this 
measure  as  burdensome  and 
unnecessary.  Several  commenters  cited 
vessel  safety  problems  and  stated  that 
their  fishing  efforts  would  be  limited  by 
the  number  of  traps  their  vessels  could 
carry.  However,  one  individual 
supported  the  proposed  requirement. 

Response:  The  current  regulations, 
which  do  not  require  that  fish  traps  be 
returned  to  shore  after  each  fishing  trip, 
cause  problems  with  locating  and 
inspecting,  dock-side  or  in  transit,  fish 
traps  for  enforcement  purposes. 
Amendment  5  recognizes  the  costs  and 
limitations  associated  with  returning  all 
traps  to  port  after  each  trip,  particularly 
for  smaller  vessels  unable  to  carry  safely 
all  the  traps  they  now  use.  Nonetheless, 
the  Council  determined  that  this 
measure  provides  benefits  by  providing 
enforcement  opportunities  for 
inspection  of  fish  traps  for  compliance 
with  construction,  quantity,  and  tagging 
requirements.  Moreover,  many  fish  trap 
fishermen  ciirrently  utilize  this  practice, 
and  therefore  would  not  be  affected  by 
the  requirement.  This  requirement  does 
not  inherently  create  a  vessel  safety 
problem.  Vessel  owners  and  operators 
are  encouraged  to  carry  only  that 
number  of  traps  which  can  be  safely 
carried  given  the  size  and  weight  of  the 
traps,  the  size  and  tonnage  of  me  vessel. 


and  applicable  weather  conditions. 
Lastly,  for  these  reasons,  NMFS  concurs 
with  the  Council  and  the  individual 
commenter  supporting  the  measure. 

Buoying  Requirements  for  Fish  Traps 

Comment:  An  environmental 
organization  supported  this  measure. 
The  minority  rep<>rt  objected  to  the 
requirement  for  surface  buoys  for  each 
single  trap  or  end  traps  in  a  string  of 
traps  as  increasing  the  chances  of  lost 
traps  and  ghost  fishing  in  areas  of  strong 
currents  and  frequent  ship  traffic.  The 
report  argues  that  the  presently  allowed 
submerged  buoys  are  sufficient. 

Response:  The  ciurent  regulations 
allow  trap  buoys  to  be  submerged  and 
released  with  pop-up  devices.  This 
creates  an  enforcement  problem  locating 
fish  traps  at  sea  and  may  lead  to 
increased  numbers  of  lost  traps.  The 
requirement  for  surface  buoys  for 
individual  traps,  or  for  each  end  trap  of 
traps  that  are  connected  by  a  line,  is 
needed  to  enhance  spotting  of  traps 
fivm  the  air  or  at  sea  for  enforcement 
purposes.  This  requirement  was  not 
objected  to  by  public  comments.  No 
fishermen  agreed  with  the  objections 
raised  in  the  minority  report.  Since 
available  information  indicates  a  need 
for  more  effective  regulation  of  the  fish 
trap  fishery,  NMFS  conous  with  the 
Council  and  the  environmental 
organization  and  supports  this 
management  measure  as  an  appropriate 
means  of  regulating  fish  traps. 

Special  Management  Zone*  (SMZt)  Off 
Alabama 

Amendment  5  proposes  to  establish 
three  large  SMZs  off  Alabama,  wherein 
reef  fish  bag  limits  and  a  "no-sale" 
provision  would  apply  to  fishing  for  reef 
fish  with  buoy  gear,  longlines,  or  gear 
with  more  than  three  hooks  per  line.  In 
response  to  concerns  raised  about  the 
proposed  SMZs,  NMFS  invited  public 
comment  on  the  proposed  rule  on  the 
following  specific  concerns: 

(1)  What  are  the  effects  of  establishing 
areas  totaling  approximately  820  square 
miles  (2,124  square  km)  in  which 
fishing  under  the  commercial 
allocations  would  be  severely  limited; 

(2)  What  are  the  effects  of  the  3-hook 
limit  on  the  recreational  and 
commercial  user  groups; 

(3)  What  are  the  effects  on  the 
rebuilding  plan  of  increasing 
availability  of  red  snapper  to  the 
recreational  fishery,  particularly  those 
in  Alabama;  and 

(4)  Are  the  Alabama  SMZs  consistent 
with  tha  fairness  and  equity  criteria 
proposed  under  the  proposed 
crameworic  procedure  for  adding  SMZs 
and.  if  not.  should  they  be  consistent? 


Comment;  The  minority  report 
objected  to  the  establishment  of  the 
SM2^.  In  addition,  a  toUl  of  105  entities 
commented  on  the  proposal,  with  74 
comments  in  support  and  31  in 
opposition. 

The  minority  report  objected  to  the 
SMZs  as  unfair  and  therefore  in 
violation  of  the  Magnuson  Act.  The 
report  also  claimed  that:  (1)  The  Council 
acted  without  adequate  public 
notification:  (2)  no  information  was 
presented  on  historical  uses  of  the 
tracts:  (3)  testimony  that  commercial 
reef  fish  fishermen  also  had  constructed 
reefs  was  ignored  by  the  Council:  and 
(4)  the  size  of  the  tracts  is  so  laige  that 
enforcement  is  impractical.  In  addition. 
26  individuals,  two  commercial  fi^ng 
organizations,  and  two  fish  houses 
o^red  various  objections  to  the 
proposed  SMZ  designations  and  gear 
restrictions.  Several  disagreed  with  a 
statement  in  Amendment  5  that  pulse 
and  derby  fishing  on  the  red  snapper 
resource  was  concentrated  on  the 
proposed  SMZs  off  Alabama  starting  in 
April  1992.  Additionally,  a  number  of 
commenters  objected  to  implications  in 
Amendment  5  that  the  three  tracts 
contained  virtually  no  natural  nets  or 
hard  bottom  area.  Tracts  B  and  C  were 
frequently  identified  as  having 
significant  natural  reef  fish  haoitat. 

Many  of  the  reef  fish  fishermen 
claimed  that  once  the  red  snapper 
season  closes,  bandit  gear  hook-and-line 
fishing  occurs  for  vermilion  snapper  in 
the  tracts.  In  addition,  several  fish 
houses  and  fishermen  commented  that 
the  vermilion  snapper  fishery  in  tracts 
B  and  C  typically  is  separated 
geographically  and  in  time  horn  the 
%vinter  fishery  for  red  snapper.  Several 
comments  indicated  that  vermilion 
snapper  are  relatively  low-valued  fish 
which  have  to  be  targeted  with  large 
numbers  of  hooks  per  line;  i.e.,  they 
cannot  profitably  be  fished 
commercially  with  three  hooks  or  less. 
According  to  one  dealer,  the  vermilion 
snapper  fishery  in  the  tracts  includes  as 
many  as  18  vessels  out  of  Pensacola, 
Florida,  and  a  similar  number  from  the 
Destin,  Florida,  area.  Other  commenters 
indicated  that  up  to  150  commercial 
vessels  would  be  impacted  adversely  by 
the  3-hook  rule.  This  information  was 
not  available  to  the  Council  during 
debate  on  Amendment  5. 

Several  individuals  also  commented 
that  this  proposal,  iii  effsct,  unfairly 
allocates  part  of  the  total  allowable 
catch  to  reef  fish  harvesters  who  meet 
the  3-hook  limit  at  the  expense  of  users 
of  longlines,  buoy  gear,  or  lines  with 
more  than  three  hooks.  In  addition, 
several  of  the  public  comments  claim 
that  enforcement  efforts  would  be 
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complicated  by  allowing  harvest  of  fish 
other  than  reef  Bsh  with  lines  having 
more  than  three  hooks  and  by  the 
unusually  large  size  of  the  three  tracts. 
One  commenter  recommended 
disapproving  tract  C;  another 
recommended  disapproving  both  tracts 
BandC 

An  environmental  organization 
indicated  general  support  for  the  SMZs 
as  a  means  of  offering  recreational 
fishing  opportunities,  but  expressed 
concern  over  the  resulting  impacts  on 
other  fisheries  once  reef  fish  gear  is 
restricted.  The  organization  also 
indicated  a  need  to  control  fishing  effort 
on  natural  reefs. 

Response:  Concerning  the  minority 
report.  NMFS  has  concluded  that  the 
Council  provided  adequate  notification 
of  Council  meetings  and  public  hearings 
on  Amendment  5  (as  outlined  in  our 
response  to  comments  on  the  fish  trap 
moratorium).  Eight  public  hearings  were 
held  by  the  Council  on  Amendment  5, 
including  a  hearing  attended  by  a 
relatively  large  number  of  participants 
in  the  reef  fish  fishery  at  the  Council 
meeting  on  November  18, 1992. 

Many  of  the  objections  raised  by  the 
minority  report  and  individual 
commenters  which  contest  statements 
found  in  Amendment  5  are  supportable 
by  available  NMFS  information.  For 
example,  red  snapper  commercial 
landings  for  1992  totalled  only  about 
130,000  pounds  from  the  statistical  grid 
which  includes  tracts  B  and  C 
(statistical  grid  10)  and  were  less  than 
previous  years.  This  does  not  support 
the  contention  in  Amendment  5  that 
pulse  overfishing  occurred  in  these  two 
tracts,  or  that  the  artificial  reefs 
produced  additional  red  snapper  which 
were  then  taken  and  landed  in 
commercial  quantities.  Moreover,  these 
data  do  not  indicate  that  the  short  red 
snapper  season  caused  more  persons  to 
take  excessive  advantage  of  the  artificial 
reefs  in  tracts  B  and  C. 

The  contention  of  many  commenters 
that  the  proposed  SMZs,  particularly 
tracts  B  and  C,  supported  a  valuable 
vermilion  snapper  fishery  is  also 
supported  by  available  data.  NMFS 
commercial  landing  records  for  1962- 
1990  indicate  that  statistical  grid  10 
produced  the  largest  landings  of 
vermilion  snapper  of  all  the  Gulf  grids 
(approximately  12  percent  of  the  Gulf- 
wide  catch).  The  actual  catch  from  tracts 
B  and  C  may  be  higher  than  12  percent 
since  28  percent  of  the  1962-1990 
vermilion  snapper  landings  cannot  be 
traced  to  any  statistical  grid,  and  part  of 
tract  C  extends  seaward  of  the  grid  10 
boundary. 

Due  to  its  proximity  to  shore,  tract  A 
is  more  readily  available  for  the  harvest 


of  red  snapper  and  could  contribute  to 
rapid  harvest  upon  opening  of  the  1993 
red  snapper  commercial  harvest  period. 
Additioaaliy,  landings  data  and  several 
of  the  public  comments  indicate  that 
tract  A  iioes  not  support  a  large  fishery 
for  vermilion  snapper  and  as  an  SMZ 
would  pose  less  adverse  impact  on 
historic^  fisheries.  Therefore,  tract  A 
appears  to  be  in  greater  need  of  the 
proposed  protection  as  an  SMZ  than  the 
other  two  tracts.  The  3-hook  rule  could 
slow  thejrate  of  red  snapper  harvest  in 
that  tract  should  those  who  previously 
used  noii-conforming  gear  choose  not  to 
compensate  by  increasing  effort  or  the 
number  of  Unes  per  boat.  Tract  A  also 
would  inciu'  the  least  amount  of  at-sea 
time  neaped  by  enforcement  staff  to 
verify  th^  number  of  hooks  on  each  reef 
fish  linebeing  used  in  the  tract. 

Tract  9  (360  square  miles  (932  square 
km))  and  tract  C  (360  square  miles  (932 
square  km))  are  significantly  larger  than 
tract  A  (too  square  miles  (259  square 
km))  and,  according  to  public 
comments,  contain  natural  neh  and 
substantial  hard  bottom  habitat,  which 
is  impoi^ant  for  supporting  the 
vermilion  snapper  fishery.  Without 
additional  rationale,  tracts  B  and  C  do 
not  appoar  to  be  appropriate  candidates 
for  the  pro(>osed  SMZ  designation  and 
gear  restrictions,  mainly  because  of 
public  a4d  NMFS  concerns  over  adverse 
impacts  o  the  vermilion  snapper  fishery 
documei  ited  in  those  areas. 

For  thi  ise  reasons,  NMFS  approves 
only  trac  t  A  for  the  SMZ  designation 
and  gear  restrictions  proposed  by  the 
Council.  Approval  of  SMZ  tracts  B  and 
C  is  not  I  ippropriate  given  the  public 
commeras  and  landings  data  which 
indicate  the  presence  of  an  important 
fishery  for  vermilion  snapper  that  was 
not  addressed  in  Amendment  5  and  that 
would  b  I  unnecessarily  eliminated  by 
the  3-hoi  >k  limit  and  "no-sale" 
provisio  i. 

Comn  ent:  Seventy-two  individuals, 
one  wile  life  organization,  and  one 
recreatia  nal  fishing  organization 
supporte  d  the  SMZs  and  gear 
restrictic  ns.  The  individuals  included 
recreatiolnal  fishermen  and  a  builder  of 
artificial  reefs,  all  of  whom  indicated  as 
a  rationae  for  their  support  that 
artificialjreef  fish  communities 
(primarily  red  snapper)  are  in  need  of 
protectidn  from  efficient  commercial 
reef  fish  (fishing  gear.  Other  comments 
covered  l^lated  topics  and  noted  that 
the  gear  restriction  would  not  in  itself 
prohibit  commercial  fishing  but  may 
extend  tie  season.  Several  commenters 
suggested  management  measures 
outside  I  le-scope  of  the  proposed  rule 
(i.e.,  alio  Mr  only  rod-and-reel  fishing  in 
the  SMZ  i).  However,  many  of  the  74 


comments  that  supported  the  SMZs 
provided  little  or  no  detailed  rationale 
regarding  the  areas  of  concern  listed  in 
the  proposed  rule. 

Response:  NMFS  acknowledges  that 
SMZ  designation  of  some  nearsnore 
artificial  reefs  may  protect  the  reef  fish 
resources  from  over  exploitation  (for  the 
reasons  stated  above),  and  therefore  has 
approved  tract  A. 

Landings  data  from  the  statistical  grid 
that  contains  tracts  B  and  C  do  not 
support  the  Council's  contention  that  a 
significant  red  snapper  fishery  in  those 
tracts  displaced  either  persons  who 
constructed  the  artificial  reefs  or  who 
traditionally  fished  with  fewer  hooks 
per  line.  Furthermore,  Amendment  5 
does  not  clearly  indicate  or  analyze  the 
extent  of  the  vermilion  snapper 
commercial  fishery  whose  participants 
rely  on  those  tracts  for  income  year 
round.  Unlike  red  snapper,  vermilion 
snapper  has  not  been  shown  to  be 
overfished;  moreover,  artificial  reefe 
have  not  been  shown  to  be  of  sp>ecific 
benefit  to  vermilion  snapper. 

In  addition  to  the  3-hook  rule,  a  ban 
on  reef  fish  commercial  longlining 
(including  use  of  three  hooks  or  less  per 
line)  also  was  proposed  for  the  area 
within  tract  C  where  that  gear  currently 
is  allowed.  Amendment  5  did  not 
adequately  address  the  impacts 
resulting  ftt)m  the  proposed  prohibition, 
particularly  on  the  deepwater  grouper 
longline  fishery. 

As  indicated  by  some  of  the 
comments,  the  3-hook  rule  in  itself  does 
not  prohibit  all  commercial  fishing. 
Available  information,  however, 
indicates  that  moving  the  boundary  of 
the  longline  and  buoy  gear  restricted 
area  outside  tract  C,  in  combination 
with  the  3-hook  rule  in  tracts  B  and  C, 
would  effectively  have  eliminated  the 
historical  fisheries  in  those  tracts. 

Framework  Procedure  for  Establishing 
SMZs 

Comment:  One  environmental 
organization  supported  the  regulatory 
amendment  procedure  as  critical  to 
protecting  artificial  reefs.  One 
individual  and  the  minority  report 
objected  to  the  procedure  because  they 
believe  it  would  result  in  the  placement 
of  additional  artificial  reefs  in  tracts  B 
and  C,  which  they  believe  contain 
economically  valuable  natural  reef  or 
line  bottom  habitat. 

Response:  It  is  conceivable  that 
approving  the  framework  procedure 
could  encourage  additional  construction 
of  artificial  reefs  (as  acknowledged  in      ;. 
Amendment  S).  However,  the  present 
disapproval  of  tracts  B  and  C  should 
resolve  this  issue.  Furthermore,  the 
framework  procedure  is  designed  to 
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provide  for  a  thorough  scientific 
evaluation  of  the  benefits  and  costs  and 
environmental  impacts  of  future 
proposed  SMZs.  The  framework 
procedure  specifies  that  each  SMZ 
would  have  to  be  extensively  reviewed 
by  the  Council's  advisors,  monitoring 
team,  and  scientific  committee  prior  to 
Council  review  and  submittal  for 
abbre\'iated  rulemaking.  Moreover,  each 
framework  request  must  comply  with 
the  six  criteria  listed  in  the  procedure, 
including  feimess,  equity,  and 
consideration  of  natural  bottom  habitat. 
This  would  include  tracts  B  and  C 
should  the  Council  choose  to  resubmit 
a  revised  framework  proposal 
addressing  these  areas.  Accordingly, 
NMFS  concurs  with  the  proposed 
framework  procedure  for  establishing 
SMZs. 

Increases  in  the  Minimum  Size  Limit 
for  Red  Snapper 

Comment:  Six  fishermen  contended 
that  additional  release  mortality  and 
economic  impacts  of  the  increased  size 
limit  (including  elimination  of  a  market 
size)  would  outweigh  any  benefits. 
These  concerns  also  were  contained  in 
the  minority  report,  which  noted  the 
potential  for  imports  replacing  that  size 
of  red  snapper  in  the  U.S.  market.  One 
commenter  also  noted  text  from  the 
regulation  amendment  prepared  by  the 
Council  in  1990  that  cites  impacts  of 
additional  mortality  in  support  of  the 
status  quo.  Several  fishermen  feared 
decreased  demand  by  consumers  for  the 
larger  size  fillets.  Other  comments 
indicated  that  red  snapper  are  not  in 
need  of  additional  protection.  An 
environmental  organization  and  a 
recreational  fishing  organization 
commented  in  favor  of  the  increased 
size  limits. 

Response:  Although  there  may  be 
some  initial  short-term  adverse 
economic  impacts  associated  with  the 
incremental  size  limit  increases,  NMFS 
economic  analyses  indicate  that  the 
longer  term  economic  gains  should 
outweigh  short-term  revenue  losses. 

Concerning  the  comment  on  an  earlier 
Council  document  that  supported  status 
quo,  information  is  now  available  that 
supports  the  Council's  proposal.  For 
example,  red  snapper  price  information 
from  the  1993  season  indicates  that 
there  was  a  modest  price  premiuifi  paid 
for  the  one-  to  two-poimd  size  in  the 
early  part  of  1993,  but  by  the  end  of  the 
season,  prices  generally  were  the  same 
for  all  size  categories. 

The  major  advantage  of  the 
incremental  size  increases  is  that  it  will 
allow  for  harvest  of  the  fish  when  yield 
per  recruit  is  maximized.  Additionally, 
it  aids  in  the  rebuilding  of  the  stock  and 


reduces  the  urgency  to  implement  in 
1994  the  program  to  reduce  bycatch  of 
Juvenile  red  snapper  in  the  slvimp  trawl 
fishery.  The  FMP  calls  for  a  50  percent 
bycatch  reduction  in  the  shrimp  fishery 
by  1994.  However,  this  goal  could  not 
be  achieved  without  significant 
economic  losses  to  the  shrimp  fishery. 
More  recent  stock  assessment  analyses 
assuming  implementation  of  the  size 
limit  increases  indicate  various 
probabilities  of  stock  recovery  by  the 
target  year  of  2009,  based  on  the 
following  dates  for  reaching  the 
specified  bycatch  reduction  goal  of  50 
percent:  early  1994-95  percent,  1995— 
90  percent;  or  1996 — 70  percent. 
Moreover,  a  very  active  research 
pro-am  is  underway  that  potentially 
will  provide  bycatch  and  mortality 
information  leading  to  the  desired 
bycatch  reduction  goal  without 
adversely  impacting  the  fisheries  for 
either  shrimp  or  red  snapper.  For  these 
reasons,  NMFS  concurs  with  the 
proposed  increases  in  the  minimum  size 
limit  for  red  snapper. 

MuttoD  Snapper  Spawning  Aggregation 
Qosure 

Comment:  The  minority  report 
questioned  the  need  for  protection  of 
the  aggregation,  given  that  mutton 
snapper  have  not  been  shown  to  be 
overfished.  One  individual  claimed  that 
no  significant  bycatch  of  mutton 
snapper  occurs  while  fishing  for 
yellowtail  snapper,  and  that  closure  of 
the  area  to  all  fishing  is  therefore 
unnecessary. 

Response:  Mutton  snapper  have  been 
shown  to  be  particularly  vulnerable  to 
harvest  during  the  spawning  season. 
Species  that  aggregate  for  spawning  are 
vulnerable  to  fishing  effort  and 
traditionally  are  easier  to  catch  at  that 
time.  In  addition,  they  may  be  caught 
before  spawning  activity  occurs.  While 
the  resource  may  not  be  overfished  Gulf- 
wide,  local  overfishing  could  occur  in 
the  aggregation.  Moreover,  allowing 
fishing  for  other  species  could 
complicate  enforcement  of  the  closure, 
and  vessels  targeting  mutton  snapper 
could  have  the  opportunity  to  discard 
their  catch  before  being  boarded  by  an 
authorized  officer.  The  benefits  of  the 
action  could  be  reduced  significantly  by 
mutton  snapper  release  mortality  as  part 
of  fishing  for  other  species.  For  these 
reasons,  the  proposed  closure  to  all 
fishing  is  necessary  to  protect  the 
spawning  individuals  during  this 
critical  period.  Accordingly.  NMFS 
concius  with  the  spawning  aggregation 
closure. 


Finfiah  Landed  With  Head  and  Fins 
Intact 

CojTunent:  An  environmental 
organization  supported  this  proposal. 

Response:  NMFS  concurs  with  the 
Council  and  the  commenter. 

Changes  From  the  Prq>oeed  Rule 

Section  641.4(b)(2)(xiii)(q  requires  an 
applicant  for  a  vessel  permit  to  sign  a 
statement  that  he  or  she  will  allow  an 
authorized  officer  reasonable  access  to 
his  or  her  property  to  examine  fish  traps 
for  compliance  with  the  regulations. 
NMFS  finds  that  this  requirement  is 
unnecessary.  Accordingly,  as  a  technical 
amendment,  this  final  rule  removes 
§641.4(b)(2){xiii)(C). 

Section  641.4(o)(l)  in  the  proposed 
rule  specified  that  a  fish  trap 
endorsement  will  not  be  issued  or 
renewed  unless  the  vessel  for  which  the 
endorsement  is  requested  and  its 
current  owner  have  records  of  landings 
of  reef  fish  from  fish  traps  in  the  EEZ 
of  the  Gulf  of  Mexico  during  1991  or 
1992,  as  reported  on  fishing  vessel 
logbooks  received  by  the  Science  and 
Research  Director  on  or  before 
November  19, 1992.  As  a  result,  persons 
with  the  qualifying  catch  record,  but 
who  have  sold  or  transferred  the  vessel 
from  which  reef  fish  were  harvested 
with  fish  traps  and  reported  to  NMFS, 
would  be  ineligible  if  the  current 
regulations  are  implemented.  NMFS 
finds  that  this  requirement  is 
inconsistent  with  the  Council's  intent, 
which  was  to  limit  the  use  of  fish  traps 
to  those  persons  who  had  participated 
in  the  fish  trap  fishery  and  whose 
reports  had  been  received  as  of 
November  19, 1992.  Accordingly, 
S641.4(o)(l)  is  re-written  to  specify  that 
a  fish  trap  endorsement  %vill  not  be 
issued  or  renewed  unless  the  current 
owner  of  the  vessel  for  which  the 
endorsement  is  requested  has  a  record 
of  landings  of  reef  fish  fit)m  fish  traps 
in  the  EEZ  of  the  Gulf  of  Mexico  during 
1991  or  1992,  as  reported  on  fishing 
vessel  logbooks  received  by  the  Science 
and  Research  Director  on  or  before 
November  19, 1992. 

Changes  from  the  proposed  rule  to 
effect  implementation  of  the 
moratorium  have  been  made  at  §641.4 
(a)(4)  and  (o)(2)  and  S641.7(y).  For  the 
initial  implementation  of  the 
moratorium  on  fish  trap  endorsements, 
NMFS  intends  to  reissue  the  permit  for 
each  vessel  that  meets  the  criteria  for 
the  fish  trap  endorsement.  Such 
reissued  permit  will  have  a  "Date 
Issued"  of  February  7, 1994.  the 
effiactive  date  of  this  final  rule,  and  will 
be  endorsed  for  the  use  of  fish  traps.  On 
and  after  that  date,  a  fish  trap 
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endorsement  is  valid  only  when  it  is  on 
such  a  reissued  permit.  A  fish  trap 
endorsement  on  a  permit  issued  before 
that  date  will  not  be  valid.  Each  owner 
of  a  vessel  that  has  a  permit  that 
currently  authorizes  the  use  of  fish  traps 
will  receive  by  January  24, 1994,  either 
a  reissued  permit  with  a  fish  trap 
endorsement  or  a  letter  advising  him  or 
her  that  the  current  fish  trap 
endorsement  on  the  permit  ivill  not  be 
valid  as  of  February  7, 1994. 

With  removal  from  the  regulations  of 
the  specific  information  that  must  be 
included  in  required  reports  by  fishing 
vessels,  the  term  "statistical  area"  is  no 
longer  used.  Accordingly,  this  final  rule 
removes  the  definition  of  "statistical 
area"  from  §641.2  and  removes  Figure 
2,  which  depicts  the  statistical  grids, 
from  Appendix  A.  Depiction  of  the  grids 
is  included  with  the  reporting  forms 
that  are  provided  by  the  Science  and 
Research  Director. 

The  proposed  rule  to  implement 
Amendment  5  contained  cnanges  to 
§  641.5(d),  the  reporting  requirements 
for  dealers  and  processors.  The 
proposed  changes  were  minor,  primarily 
for  standardization.  More  substantive 
changes  to  these  reporting  requirements 
are  contained  in  Amendment  7  to  the 
FMP,  the  proposed  rule  for  which  was 
published  on  October  27, 1993  (58  FR 
57771).  Accordingly,  the  proposed 
changes  to  §  641.5(d)  in  the  rule  to 
implement  Amendment  5  are  deleted. 

In  S  641.22,  paragraph  (b)(2)(iii)(A)  is 
revised  to  clarify  that  imtreated  jute 
string  may  not  be  wrapped  or 
overlapped  when  used  as  degradable 
material.  Wrapping  or  overlapping 
overly  prolongs  the  time  for  the  material 
to  degrade. 

In  §§  641.6(e)  and  641.22(b)(7), 
language  in  the  proposed  rule  regarding 
buoys  on  each  end  of  a  "string"  of  traps 
is  revised.  Trap  fishermen  refer  to  traps 
placed  in  a  line  as  a  "string,"  even  when 
such  traps  are  not  connected.  For 
clarity,  this  final  rule  requires  buoys  for 
marking  individual,  separate  traps  or 
each  end  trap  of  traps  that  are  connected 
by  a  line. 

In  $  641.23(d),  for  the  reasons 
discussed  above,  proposed  SMZs  B  and 
C  have  been  deleted.  Concomitantly,  in 
Appendix  A,  the  proposed  change  to 
Table  2,  and  that  part  of  the  proposed 
change  to  Figure  5  that  would  have 
moved  the  seaward  limits  of  the 
longline  and  buoy  gear  restricted  area  so 
that  all  of  propoaedl  SMZ  C  would  be 
shoreward  of  the  limits,  are  deleted. 

Figures  4  and  5  in  Appendix  A  have 
been  enlarged  to  more  clearly  depict  the 
seaward  limits  of  the  stressed  area  and 
of  the  longline  and  buoy  gear  restricted 
area,  respectively.  Figures  3  through  6 


now  depict  each  of  the  limits  separately 
for  the  eastern  and  western  portions  of 
the  Gulf  of  Mexico. 

Partial  bisapproval  of  Amendment  5 

On  Dumber  16, 1993,  the  Secretary 
of  Cominerce  (Secretary)  partially 
disappnoved  Amendment  5.  As 
discussed  above,  the  provisions  that 
would^ave  established  tracts  B  and  C 
as  SMZ  s  were  disapproved. 

Claaaifi  cation 

The  2  ecretary  determined  that 
Amend  nnent  5  is  necessary  for  the 
conser«  ation  and  management  of  the 
reef  fisi  fishery  and  that  it  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Act,  and 
other  a  iplicable  law,  with  the  exception 
of  the  I  revisions  that  would  have 
establis  led  SMZs  B  and  C 

The  ( kiuncil  prepared  a  regulatory 
impact  review  as  piart  of  Amendment  5. 
A  siuni  lary  of  the  regulatory  impacts 
was  coi  itained  in  the  proposed  rule  and 
is  not  r  ipeated  here. 

The  ( k>imcil  prepared  an  initial 
regulatory  flexibility  analysis  (RFA)  for 
this  action.  The  initial  RFA  has  been 
adopted  as  final  without  change.  The 
final  RFA  concludes  that  the  measures 
in  this  final  rule,  considered 
individually,  would  not  have  a 
signifiotnt  economic  impact  on  small 
entities^  but,  considered  collectively, 
would  have  a  significant  economic 
impaction  a  substantial  number  of  small 
entities. 

The  Council  prepared  a  final 
supplefiental  environmental  impact 
statem^t  (SEIS)  for  Amendment  5  that 
discusass  the  impacts  on  the 
environment  of  the  reef  fish  fishery  and 
the  impacts  that  would  result  from 
implei^entation  of  the  amendment.  The 
final  S|IS  was  filed  with  the 
Environmental  Protection  Agency 
(EPA).  fePA  published  on  October  15, 
1993,  (58  FR  53512)  a  notice  of 
availability  of  the  final  SEIS  for^  30-day 
comment  period. 

The  Council  determined  that  the 
proposed  rule  would  be  implemented  in 
a  mani|er  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
prograitis  of  Alabama,  Florida, 
Louisiana,  and  Mississippi.  Texas  does 
not  have  an  approved  coastal  zone 
manag^ent  program.  These 
determtnations  were  submitted  for 
review  by  the  responsible  state  agencies 
under  iection  307  of  the  Coastal  Zone 
Managi  iment  Act.  Louisiana  and 
Missisi  ippi  agreed  with  this 
determination.  Alabama  and  Florida  did 
not  respond  within  the  statutory  time 
period  therefore,  state  agency 


agreement  with  the  consistency 
determination  is  presumed. 

This  final  rule  involves,  but  does  not 
change,  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act,  specifically,  fishing 
vessel  permits  and  fishing  vessel 
reports.  These  requirements  were 
previously  approved  by  the  Office  of 
Management  and  Budget  imder  0MB 
Control  Numbers  0648-0205  and  0648- 
0016,  respectively.  The  public  reporting 
burdens  for  these  collections  of 
information,  estimated  to  average  IS 
and  10-18  minutes  per  response, 
respectively,  are  not  changed  by  this 
rule.  Send  comments  regarding  these 
burdens  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
Edward  E.  Burgess,  Southeast  Regional 
Office,  NMFS,  9450  Koger  Boulevard, 
St.  Petersburg.  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (Attention:  NOAA  Desk  Officer), 
Washington,  DC  20503. 

This  rule  is  not  significant  and  is  not 
subject  to  review  twder  E.0. 12866. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  30, 1993. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
Sational  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority  16  U.S.C  1801  et  seq. 

2.  In  $  641.1,  paragraph  (b)  is  revised 
to  read  as  follows: 

§641.1    Purpoee  and  scope. 

•        •        •        •        • 

(b)  This  part  governs  conservation  and 
management  of  reef  fish  in  the  Gulf  of 
Mexico  EEZ,  except  that  §§641.5  and 
641.25  also  apply  to  fish  from  adjoining 
state  waters.  The  boundary  between  the 
Gulf  of  Mexico  EEZ  and  the  Atlantic 
Ocean  EEZ  begins  at  the  intersection  of 
the  outer  boundary  of  the  EEZ  and 
83°00'W.  longitude,  proceeds  north  to 
24°35'N.  latitude  (near  Dry  Tortugas), 
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east  to  Marquesas  Key,  then  through  the 
Florida  Keys  to  the  mainland. 

1641.2    [AmendMl] 

3.  In  §  641.2,  the  definition  for 
"Statistical  area"  is  removed. 

4.  In  §  641.4,  paragraphs  (b)(2)(xiii)(C) 
and  (b)(2)(xiv)  are  removed;  paragraphs 
(a)(1),  (a)(4),  (b)(1).  (b)(2)  introductory 
text,  (b)(2)(xi),  (b)(2)(Xiii)(B),  (h).  (i),  and 
(k)  are  revised;  and  new  paragraph  (o) 

is  added  to  read  as  follows: 

S641.4    Permits  and  fee*. 

(a)*  *  • 

(1)  As  a  prerequisite  to  selling  reef 
fish  and  to  be  eligible  for  exemption 
from  bag  the  limits  specified  in 
§  641.24(b),  an  owner  or  operator  of  a 
vessel  that  fishes  in  the  EEZ  must  obtain 
an  annual  vessel  permit. 
•        •        •  ~      •        • 

(4)  To  possess  or  use  a  fish  trap  in  the 
EEZ.  an  annual  vessel  permit  for  reef 
fish  with  a  valid  fish  trap  endorsement 
thereon  must  be  issued  to  the  vessel  and 
must  be  on  board  the  vessel.  (See 
paragraph  (o)(2)  of  this  section  for 
information  on  the  validity  of  a  fish  trap 
endorsement.)  In  addition,  a  color  code 
for  marking  the  vessel  and  trap  buoys 
must  be  obtained  from  the  Regional 
Director. 


(b)  •  •  • 

(1)  An  application  for  a  vessel  permit 
must  be  submitted  and  signed  by  the 
owner  or  operator  of  the  vessel.  The 
application  must  be  submitted  to  the 
Regional  Director  at  least  30  days  prior 
to  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

•  •        •        •        • 

(xi)  A  sworn  statement  by  the 
applicant  certifying  that  more  than  50 
percent  of  his  or  her  earned  income  was 
derived  from  commercial  fishing,  that 
is,  sale  of  the  catch,  or  charter  or 
headboat  operations,  during  either  of 
the  two  calendar  years  preceding  the 
application; 

•  •        •        •        '• 

(xiii)*  •  • 

(B)  The  applicant's  desired  color  code 
for  use  in  identifying  his  or  her  vessel 
and  buoys  (white  is  not  an  acceptable 
color  code). 

•  •        •        •        • 

(h)  Display.  A  permit  or  endorsement 
issued  under  this  section  must  be 
carried  on  board  the  fishing  vessel  and 
such  vessel  must  be  identified  as 
provided  for  in  §  641.6.  The  operator  of 
a  fishing  vessel  must  present  the  permit 
or  endorsement  for  inspection  upon 
request  of  an  authorizes  officer. 


(i)  Sanctions  and  denials.  A  permit  or 
endorsement  issued  piusuant  to  this 
section  may  be  reveled,  suspended,  or 
modified,  and  a  permit  or  endorsement 
application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
D  of  15  CFR  part  904. 

•  •        •        •        • 

(k)  Replacement.  A  replacement 
permit  or  endorsement  may  be  issued. 
An  application  for  a  replacement  permit 
or  endorsement  will  not  be  consickared 
a  new  application.  A  fee,  the  amount  of 
which  is  stated  with  the  application 
form,  must  accompany  each  request  for 
a  replacement. 

•  •        •        •        • 

(0)  Moratorium  on  fish  trap 
endorsements.  The  provisions  of  this 
paragraph  (o)  are  effective  through 
February  7, 1997. 

(1)  A  fish  trap  endorsement  will  not 
be  issued  or  renewed  unless  the  current 
owner  of  the  permitted  vessel  for  which 
the  endorsement  is  requested  has  a 
record  of  landings  of  reef  fish  from  fish 
traps  in  the  EEZ  of  the  Gulf  of  Mexico 
during  1991  or  1992,  as  reported  on 
fishing  vessel  logbooks  received  by  the 
Science  and  Research  Director  on  or 
before  November  19, 1992.  An  owner 
will  not  be  issued  fish  trap 
endorsements  for  vessels  in  numbers 
exceeding  the  number  of  vessels  for 
which  the  owning  entity  had  the 
requisite  reported  landings  in  1991  or 
1992. 

(2)  A  fish  trap  endorsement  on  a 
vessel  permit  issued  under  this  section 
that  has  a  "Date  Issued"  of  February  7, 
1994,  or  later,  is  valid.  Endorsements  on 
permits  issued  before  that  date  are  not 
valid. 

(3)  An  owner  of  a  vessel  with  a  fish 
trap  endorsement  may  transfer  the 
endorsement  to  another  vessel  owned 
by  the  same  entity  by  returning  the 
existing  endorsement  with  an 
application  for  an  endorsement  for  the 
replacement  vessel. 

(4)  A  fish  trap  endorsement  is  not 
transferable  upon  purchase  of  a  vessel 
with  a  fish  trap  endorsement,  the 
provisions  of  paragraph  (1)(3)  of  this 
section  regarding  purchase  of  a  vessel 
with  a  reef  fish  permit  notwithstanding. 

(5)  A  fish  trap  endorsement  that  is  not 
renewed  or  that  is  revoked  will  not  be 
reissued. 

5.  In  §  641.5,  paragraphs  (b),  (c),  (f), 
(g),  and  (i)  are  revised  to  read  as  follows: 

i<41.S    Recordkeeping  and  rsporttng. 

•  •        •        •        • 

(b)  Vessels  fishing  with  fish  traps.  The 
owner  or  operator  of  a  vessel  for  which 


a  fish  trap  endorsement  has  been  issued 
imder  §  641.4.  or  the  owner  or  operator 
of  a  vessel  that  uses  s  fish  trap  in 
adjoining  state  waters,  must  tmttntain  a 
fidiing  record  on  a  form  available  from 
the  Science  and  Researdi  Director. 
These  forms  must  be  submitted  to  the 
Science  and  Research  Director  so  as  to 
be  received  not  later  than  7  days  alter 
the  end  of  each  fishing  trip.  If  no  fishing 
occurred  during  a  month,  a  report  so 
stating  must  be  submitted  on  one  of  the 
forms  to  be  received  not  later  than  7 
davs  after  the  end  of  each  month. 
Information  to  be  reported  is  indicated 
on  the  form  and  its  accompanying 
instructions. 

(c)  Vessels  not  fishing  with  fish  traps. 
The  owner  or  operator  of  a  vessel  for 
which  a  reef  fish  permit  has  been  issued 
under  §  641.4,  or  the  owner  or  operator 
of  a  vessel  that  harvests  reef  fish  in 
adjoining  state  waters,  and  who  is 
selected  by  the  Science  and  Research 
Director,  must  maintain  a  fishing  record 
on  a  form  available  fit>m  the  Science 
and  Research  Director.  These  forms 
must  be  submitted  to  the  Science  and 
Research  Director  on  a  monthly  basis  (or 
more  fi«quently,  if  requested  by  the 
Science  and  Research  Director)  so  as  to 
be  received  not  later  than  7  days  after 
the  end  of  the  reporting  period.  If  no 
fishing  occurred  during  a  reporting 
period,  a  report  so  stating  must  be 
submitted  on  one  of  the  forms  to  be 
received  not  later  than  7  days  after  the 
end  of  the  reporting  period.  Information 
to  be  reported  is  indicated  on  the  form 
and  its  accompanying  instructions. 
•        •        •        •        • 

(0  Charter  vessels.  The  ovimer  or 
operator  of  a  charter  vessel  that  fishes 
for  or  lands  reef  fish  under  the  bag 
limits  in  the  Gulf  of  Mexico  EEZ  or  in 
adjoining  state  waters,  and  who  is 
selected  by  the  Science  and  Research 
Director,  must  maintain  a  daily  fishing 
record  for  each  trip  on  forms  provided 
by  the  Science  and  Research  Director. 
These  forms  must  be  submitted  to  the 
Science  and  Research  Director  on  a 
weekly  basis  so  as  to  be  received  not 
later  than  7  days  after  the  end  of  each 
week  (Sunday).  Information  to  be 
reported  is  indicated  on  the  form  and  its 
accompanying  instructions. 

(g)  Heodboats.  The  owner  or  operator 
of  a  headboat  that  fishes  for  or  lands  reef 
fish  under  the  bag  limits  in  the  Gulf  of 
Mexico  EEZ  or  in  adjoining  state  waters, 
and  who  is  selected  by  the  Science  and 
Research  Director,  must  maintain  a 
daily  fishing  record  for  each  trip,  or  a 
portion  of  such  trips  as  specified  by  the 
Science  and  Research  Director,  on  forms 
provided  by  the  Science  and  Research 
Director.  These  forms  must  be  submitted 
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to  the  Science  and  Research  Director  at 
least  monthly  so  as  to  be  received  not 
later  than  7  days  after  the  end  of  each 
month.  Information  to  be  reported  is 
indicated  on  the  form  and  its 
accompanying  instructions. 
•       •       •       •       • 

(i)  Additional  data  and  inspection. 
Additional  data  will  be  collected  by 
authorized  statistical  reporting  agents, 
as  designees  of  the  Science  and 
Research  Director,  and  by  authorized 
officers.  An  owner  or  operator  of  a 
fishing  vessel  and  a  dealer  or  processor 
are  required  upon  request  to  make  reef 
fish  or  parts  thereof  available  for 
inspection  by  the  Science  and  Research 
Director  or  an  authorized  officer. 

6.  In  §  641.6,  the  section  heading  and 
paragraphs  (a)  through  (e)  are  revised  to 
read  as  follows: 

f641.S    Vessel  and  gear  idwitification. 

(a)  Official  number.  A  vessel  for 
which  a  permit  has  been  issued  under 
§641.4  must  display  its  official 
number — 

(1)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull  and  on  an 
appropriate  weather  deck  so  as  to  be 
clearly  visible  from  an  enforcement 
vessel  or  aircraft; 

(2)  In  block  arabic  numerals  in 
contrasting  color  to  the  background: 

(3)  At  least  18  inches  (45.7  cm)  in 
height  for  fishing  vessels  over  65  feet 
(19.8  m)  in  length  and  at  least  10  inches 
(25.4  cm)  in  height  for  all  other  vessels; 
and 

(4)  Permanently  affixed  to  or  {Minted 
on  the  vessel. 

(b)  Color  code.  In  addition  to  its 
official  number,  a  vessel  for  which  a  fish 
trap  endorsement  has  been  issued  under 
§  641.4  must  display  its  color  code — 

(1)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull  and  on  an 
appropriate  weather  deck  so  as  to  be 
clearly  visible  from  an  enforcement 
vessel  or  aircraft; 

(2)  In  the  form  of  a  circle  at  least  20 
inches  (50.8  cm)  in  diameter,  and 

(3)  Permanently  affixed  to  or  painted 
on  the  vessel. 

(c)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  specified  in 
paragraph  (a)  or  (b)  of  this  section 
must — 

(1)  Keep  the  official  number  and  color 
code  clearly  legible  and  in  good  repair; 
and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging,  fishing  gear,  or  any 
other  material  aboard  obstructs  the  view 
of  the  official  number  and  color  code 
from  an  enforcement  vessel  or  aircraft. 

(d)  Fish  traps.  A  valid  identification 
tag,  available  from  the  Regional 
Director,  must  be  affixed  to  eadi  fish 


trap  U8e(  or  possessed  in  the  EEZ  and 
to  each  nh  trap  aboard  a  vessel  for 
which  a  ^sh  trap  endorsement  has  been 
issued  under  §  641.4.  Such  tag  shows 
the  specific  tag  number  (normally  1 
through  ^00,  or  less),  the  permit 
number,  ^d  the  month  and  year 
through  Which  the  permit  and  tag  are 
valid.     I 

(e)  Bums.  Each  buoy  used  to  mark  a 
fish  trap,|or  each  end  trap  of  traps  that 
are  connected  by  a  line,  must  display 
the  desig|iated  color  code  and  permit 
number  io  as  to  be  easily  distinguished, 
located,  ind  identified. 
*        •        *        •        • 

7.  In  §  »41.7,  paragraphs  (a),  (b),  (g). 
(i).  (k),  (1  ,  and  (s)  are  revised  and  new 
paragrap  is  (y)  through  (cc)  are  added  to 
read  as  f(  Hows: 

1641.7    frohibWons. 

(a)  Fali  ify  information  specified  in 
§641.4(b  (2)  on  an  application  for  a 
vessel  permit,  or  information  on  an 
application  for  an  endorsement  on  a 
permit.  J 

(b)  Fail  to  display  a  permit  or 
endorseiient,  as  specified  in  §  641.4(h). 


Posiess 


(g) 
and  fins 
§641.21( 


a  finfish  without  its  head 
ntact,  as  specified  in 
)). 


(i)  Use  or  possess  in  the  EEZ  a  fish 
trap  that  does  not  conform  to  the 
requirements  for  escape  windows, 
panels  and  access  doors  with  degradable 
fasteners,  mesh  sizes,  and  buoys,  as 
specified  in  §641.22  (b)(1),  {b)(2),  (b)(3), 
and  (b)(7|. 

(k)  Fisl  or  possess  in  the  EEZ  more 
than  100  fish  traps  per  vessel,  as 
specified  in  §641. 22(b)(5). 

(1)  Pull  or  tend  a  fish  trap,  except 
during  tli  9  hours  specified  in 
§641.22(  ))(6)(i);  tend,  open,  pull,  or 
otherwisi  i  molest  or  have  in  possession 
another  j  erson's  fish  trap,  except  as 
specified  in  §641.22(b)(6)(ii);  or  fail  to 
retrieve  i  11  fish  traps  and  return  them  to 
port  on  e  ich  trip,  as  specified  in 
§641.22(})(6)(iii). 


(s)  Purchase, 
attempt 
sell,  a 
limits,  as 


t3 

.re<f 


(y)Us« 


,  barter,  trade,  or  sell,  or 
purchase,  barter,  trade,  or 
fish  possessed  under  the  bag 
specified  in  §  641.24(g). 


.^ .        or  possess  in  the  EEZ  a  fish 
trap  witb  out  a  valid  fish  trap 
endorseiient,  as  specified  in 
§  641.4(a)(4)  and  (o)(2). 

(z)  Dui  ng  May  and  June,  fish  in 
Riley's  h  ump,  as  specified  in 
§641.23(:). 


JMI 


(aa)  In  a  special  management  zone, 
fish  for  reef  fish  with  prohibited  or 
unauthorized  fishing  gear,  or,  after 
having  fished  in  a  special  management 
zone  for  species  other  than  reef  fish, 
exceed  the  possession  and  landing 
limits  for  reef  fish;  as  specified  in 
§  641.23(d). 

(bb)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  a  reef  fish. 

(cc)  Interfere  wnth,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

8.  In  §  641.21,  paragraphs  (a)(1)  and 
(b)  are  revised  to  read  as  follows: 

1641^1    Harvest  limitations. 

(a)*  •  • 

(1)  Red  snapper — 

(i)  Effective  through  December  31, 
1995 — 14  inches  (35.6  cm)  total  length; 

(ii)  Effective  January  1, 1996,  through 
December  31, 1997 — 15  inches  (38.1  cm) 
total  length; 

(iii)  Effective  January  1, 1998 — 16 
inches  (40.6  cm)  total  length. 
•        •        •        •        • 

(b)  Head  and  fins  intact. 

(1)  Except  as  specified  in  paragraphs. 
(b)(2).  (b)(3),  and  (b)(4)  of  this  section, 
a  finfish  possessed  in  the  EEZ  in  the 
Gulf  of  Mexico  must  have  its  head  and 
fins  intact  and  such  finfish  taken  from 
the  EEZ  must  have  its  head  and  fins 
intact  through  landing.  Such  finfish  may 
be  eviscerated,  gilled,  and  scaled  but 
must  otherwise  be  maintained  in  a 
whole  condition. 

(2)  Shark,  swordfish,  and  tuna  species 
are  exempt  from  the  requirements  of 
paragraph  (b)(1)  of  this  section. 

(3)  Bait  is  exempt  from  the 
requirements  of  paragraph  (b)(1)  of  this 
section. 

(i)  For  the  purpose  of  this  paragraph 
(b)(3),  bait  means — 

(A)  Packaged,  headless  fish  fillets  that 
have  the  skin  attached  and  are  frozen  or 
refrigerated; 

(Bj  Headless  fish  fillets  that  have  the 
skin  attached  and  are  held  in  brine;  or 

(C)  Small  pieces  no  larger  than  3 
cubic  inches  (7.6  cubic  cm)  or  strips  no 
larger  than  3  inches  by  9  inches  (7.6  cm 
by  22.9  cm)  that  have  the  skin  attached 
and  are  frozen,  refrigerated,  or  held  in 
brine. 

(ii)  Paragraph  (b)(3)(i)  of  this  section 
notwithstanding,  a  finfish  or  part 
thereof  possessed  in  or  landed  from  the 
EEZ  that  is  subsequently  sold, 
purchased,  traded,  or  bartered  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartered  as  a  finfish  species,  rather 
than  as  bait,  is  not  bait. 


(4)  Legal-sized  finfish  possessed  for 
consumption  at  sea  aboard  the 
harvesting  vessel  are  exempt  from  the 
requirements  of  paragraph  (b)(1)  of  this 
section  provided — 

(i)  Such  finfish  do  not  exceed  any 
applicable  bag  limit; 

(ii)  Such  finfish  do  not  exceed  1.5 
poimds  (680  gm)  of  finfish  parts  per 
person  on  board;  and 

(iii)  The  vessel  is  equipped  to  cook 
such  finfish  on  board. 

•  •       *        •        • 

9.  hi  §641.22,  in  paragraph  (b)(3) 
introductory  text,  the  reference  to 
"Figure  3"  is  revised  to  read  "Figure  2"; 
paragraphs  (b)(2)(i),  (b)(2)(ii),  (b)(2){iii) 
introductory  text,  (b)(2)(iii)(A).  (b)(5) 
and  (b)(6)  are  revised;  and  new 
paragraph  (b)(7]  is  added  to  read  as 
follows: 

1641,22    Qssr  restrictions. 

•  *        •         *         • 

(b)*  •  • 

(2)*   •   • 

(i)  A  panel  or  access  door  must  be 
located  opposite  each  side  of  the  trap 
that  has  a  funnel. 

(ii)  The  opening  covered  by  each 
panel  or  access  door  must  be  144  square 
inches  (929  square  cm)  or  larger,  with 
one  dimension  of  the  area  equal  to  or 
larger  than  the  largest  interior  axis  of  the 
trap's  throat  (funnel)  with  no  other 
dimension  less  than  6  inches  (15.2  cm). 

(iii)  The  hinges  and  fasteners  of  each 
panel  or  access  door  must  be 
constructed  of  one  of  the  following 
degradable  materials: 

(A)  Untreated  jute  string  of  3/16-inch 
(4.76-mm)  diameter  or  smaller  that  is 
not  wrapped  or  overlapped;  or 

•  •        •        •        • 

(5)  Effort  limitation.  The  maximum 
number  of  traps  that  may  be  assigned  to, 
possessed,  or  fished  in  the  EEZ  by  a 
vessel  is  100. 

(6)  Tending  traps. 

(i)  A  reef  fish  trap  may  be  pulled  or 
tended  only  during  the  period  from 
official  (civil)  sunrise  to  official  (civil) 
sunset. 

(ii)  Except  for  inspection  of  a  fish  trap 
by  an  authorized  officer,  a  reef  fish  trap 
may  be  tended  only  by  a  person  aboard 
the  vessel  for  which  the  fish  trap 
endorsement  has  been  issued  under 
§  641.4  to  fish  such  trap,  or  aboard 
another  vessel  if  such  vessel  has  on 
board  written  consent  of  the  owner  or 
operator  of  the  vessel  with  the  fish  trap 
endorsement.  Such  written  consent  is 
valid  solely  for  the  removal  of  fish  traps 
from  the  EEZ,  and  harvest  of  fish 
incidental  to  such  removal,  when  vessel 
or  equipment  breakdown  prevents  the 
vessel  with  the  fish  trap  endorsement 
from  retrieving  its  traps. 


(iii)  The  operator  of  a  vessel  from 
which  a  fish  trap  is  deployed  in  the  EEZ 
must  retrieve  all  the  vessel's  fish  traps 
and  return  them  to  port  on  each  trip.  A 
fish  trap  that  is  not  returned  to  port  on 
a  trip,  and  its  attached  line  and  buoy, 
may  be  disposed  of  in  any  appropriate 
manner  by  the  Secretary  (including  an 
authorized  officer).  If  an  owner  of  such 
trap  or  the  operator  of  the  responsible 
vessel  can  be  ascertained,  the  owner 
and/or  operator  is  subject  to  appropriate 
civil  penalties. 

(7)  Buoys.  A  buoy  that  floats  on  the 
surface  must  be  attached  to  each  fish 
trap,  or  to  each  end  trap  of  traps  that  are 
connected  by  a  line,  used  in  the  EEZ. 

10.  In  §  641.23,  in  paragraphs  (a)(3) 
and  (bM3),  the  concluding  parenthetical 
phrases  are  revised;  and  new  paragraphs 
(c)  and  (d)  are  added  to  read  as  follows: 

1641.23    Area  limitstions. 

(a)*  •  • 

(3)  •  •  •  (See  also  Appendix  A, 
Figures  3  and  4.) 

(b)  *  •  * 

(3)  •  •  *  (See  also  Appendix  A, 
Fisiues  5  and  6.) 

(c)  Riley's  Hump  seasonal  closure. 
From  May  1  through  June  30  each  year, 
Riley's  Hump,  southwest  of  Dry 
Tortugas,  Florida,  is  closed  to  all 
fishing.  Riley's  Hump  is  enclosed  by 
rhumb  Hnes  joining  the  following  points 
in  the  order  listed: 


Point 

Latitude 

Longitude 

A 

B 

C  

D  

A 

24''32.2'  N 

24''32.2'  N 

24«28.r  N 

24*28.7' N 

24*32.2'  N 

83*08.7' W. 
83*05.2'  W. 
83*05.2'  W. 
83*08.r  W. 
83*08.7'  W. 

(d)  Special  management  zones 
(SMZs). 

(1)  The  following  artificial  reef  and 
surrounding  area  is  established  as  an 
SMZ:  Alabama — A.  The  area  is  bounded 
by  rhumb  lines  connecting  the  following 
points  in  the  order  listed: 


Point 

Latitude 

Longitude 

A 

B 

C  

D  

A 

30*02.5'  N 

30*02.6'  N 

29*55.0'  N 

29*54.5'  N 

30*02.5'  N 

88*07.r  W. 
87*59.3' W. 
8r55.5'  W. 
88*07.5'  W. 
88*07.r  W. 

(2)  In  the  SMZ  specified  in  paragraph 
(d)(1)  of  this  section,  fishing  for  reef  fish 
is  limited  to  hook-and-line  gear  with 
three  or  less  hooks  per  line  and 
spearfishing  gear.  For  the  purpose  of 
this  paragraph  (d)(2),  fishing  for  reef  fish 
means  possessing  reef  fish  aboard  or 
landing  reef  fish  from — 

(i)  A  vessel  that  is  operating  as  a 
charter  vessel  or  headboat; 


(ii)  A  recreational  vessel,  that  is,  a 
vessel  that  is  not  in  a  commercial 
fishery;  or 

(iii)  A  vessel  that  has  been  issued  a 
permit  under  §  641.4  when  the  reef  fish 
aboard  or  landed  fiom  the  vessel  exceed 
a  bag  limit  specified  in  §  641.24(b),  for 
a  species  that  has  a  bag  limit,  or  exceed 
5  percent  by  weight  of  all  fish  aboard, 
for  other  reef  fish. 

(3)  A  person  aboard  a  vessel  that  uses 
in  an  SMZ  gear  other  than  hook-and- 
line  gear  with  three  or  fewer  hooks  per 
line  and  spearfishing  gear  to  fish  for 
species  other  than  reef  fish  may  not 
possess  reef  fish  in  excess  of  the  bag 
limits  specified  in  §  641.24(b),  for  those 
species  that  have  a  bag  limit,  and  in 
excess  of  5  percent  by  weight  of  all  fish 
aboard,  for  other  reef  fish,  and  may  not 
land  from  a  trip  on  which  fishing  was 
conducted  in  an  SMZ,  reef  fish  in  excess 
of  those  limits. 

11.  hi  §641.24,  in  paragraph  (c)(1). 
the  phrase  "as  required  by  the  U.S. 
Coast  Guard  for  trips  of  over  12  hours" 
is  removed;  and  paragraphs  (a)  and  (g) 
are  revised  to  read  as  follows: 

1641.24    Bag  and  possession  Hmlts. 

(a)  Applicability. 

(1)  Bag  limits  apply  to  a  person — 
(i)  Who  fishes  from  a  fixed  structure 

in  the  EEZ;  or 

(ii)  Aboard  a  vessel  that  fishes  in  the 
EEZ,  or  aboard  a  fishing  vessel  that 
possesses  reef  fish  in  the  EEZ, 

(A)  Without  a  permit  specified  in 
§641.4  onboard, 

(B)  With  trawl  gear  or  entangling  net 
gear  on  board, 

(C)  With  a  longline  or  buoy  gear  on 
board  when  such  vessel  is  fishing  or  has 
fished  on  its  present  trip  in  the  longline 
and  buoy  gear  restricted  area  specified 
in  §  641.23(b), 

(D)  That  is  operating  as  a  charter 
vessel  or  headboat,  or 

(E)  For  a  species  for  which  the  quota 
specified  in  §641.25  has  been  reached 
and  closure  has  been  effeclod. 

(2)  For  the  purpose  of  paragraph 
(a)(l)(ii)(B)  of  this  section,  a  vessel  is 
considered  to  have  trawl  gear  on  board 
when  trawl  doors  and  a  net  are  on 
board.  Removal  from  the  vessel  of  all 
trawl  doors  or  all  nets  constitutes 
removal  of  trawl  gear. 

(3)  For  the  purpose  of  paragraph 
(a)(2)(ii)(C)  of  this  section,  a  vessel  is 
considered  to  have  a  longline  on  board 
when  a  power-operated  longline  hauler, 
a  cable  of  diameter  and  length  suitable 
for  use  in  the  longline  fishery,  and 
gangions  are  on  board.  Removal  of  any 
one  of  these  three  elements,  in  its 
entirety,  constitutes  removal  of  a 
longline. 
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(g)  Sale.  A  reef  fish  possessed  under 
the  bag  limits  specified  in  paragraph  (b) 
of  this  section  may  not  be  purchased, 
bartered,  traded,  or  sold,  or  attempted  to 
be  purchased,  bartered,  traded,  or  sold. 

fMI^   [Amended] 

12.  In  §641.27,  in  paragraph  (a),  the 
reference  to  "641.24(a)(2)(ii)"  is  revised 
to  read  "641.24(a)(l)(ii)(B)". 

13.  Section  641.28  is  revised  to  read 
as  follows: 


In  ajxordance  with  the  procedures 
and  l^tations  of  the  Fishery 
Mana^ment  Plan  for  the  Reef  Fish 
Resoiirces  of  the  Gulf  of  Mexico,  the 
Regional  Director  may — 

(a)  Istablish  or  modify  for  species  or 
sped!  s  groups  in  the  reef  fish  fishery 
the  fo  lowing:  target  dates  for  rebuilding 
overfi  ihed  species,  total  allowable 
catch,  bag  limits,  size  limits,  vessel  trip 
limits ,  closed  seasons  or  areas,  gear 
restri(  tions.  and  quotas;  and 


994 


(b)  Establish  or  modify  special 
management  zones  and  the  gear 
restrictions  applicable  in  each. 

Appendix  A  to  Part  641-HAnMnd«d] 

14.  In  Appendix  A  to  part  641, 
Figures  2. 4,  Seaward  Limits  of  the 
Stressed  Area,  and  5  are  removed; 
Figure  4,  Examples  of  mesh  sizes 
meeting  the  measiuement  criteria,  is 
redesignated  as  Figure  2;  and  new 
Figures  3  through  6  are  added  to  read 
as  follows: 
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Federal  Register 

Vol.  59,  No.  5 

Friday.  January  7,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interests 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart50 
RIN3150-AC93 

Codes  and  Standards  for  Nuclear 
Power  Plants;  Subsection  IWE  and 
Subsection  IWL 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
Its  regulations  to  incorporate  by 
reference  the  1992  Edition  with  the 
1992  Addenda  of  Subsection  IWE. 
"Requirements  for  Class  MC  and 
Metallic  Liners  of  Class  CC  Components 
of  Light-Water  Cooled  Power  Plant.s," 
and  Subsection  IWL.  "Requirements  for 
Class  CC  Concrete  Components  of  Light- 
Water  Cooled  Power  Plants."  of  Section 
XI.  Division  1.  of  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code)  with 
specified  modifications  and  a  limitation. 
Subsection  IWE  of  the  ASME  Code 
provides  rules  for  inser\'ice  inspection, 
repair,  and  replacement  of  Class  MC 
pressure  retaining  components  and  their 
integral  attachments  and  of  metallic 
shell  and  penetration  liners  of  Class  CC 
pressure  retaining  components  and  their 
integral  attachments  in  light-water 
cooled  power  plants  Subsection  IWL  of 
the  ASME  Code  provides  rules  for 
inservice  inspection  and  repair  of  the 
reinforced  concrete  and  the  post- 
tensioning  systems  of  Class  CC 
components.  Licensees  would  be 
required  to  incorporate  Subsection  IWE 
and  Subsection  IWL  into  their  routine 
inservice  inspection  (ISI)  program. 
Licensees  would  also  be  required  to 
expedite  implementation  of  the 
containment  examinations  and 
complete  the  expedited  examination  in 
accordance  with  Subsection  IWE  and 
Subsection  IWL  within  5  years  of  the 
effective  date  of  this  rule.  Provisions 
have  been  proposed  that  would  prevent 
unnecessary  duplication  of 


examinations  between  the  expedited 
examination  and  the  routine  120-month 
ISI  examinations.  Subsection  IWE  and 
Subsection  IWL  have  not  been 
previously  incorporated  by  reference 
into  the  NRC  regulations.  This  proposed 
amendment  would  specify  requirements 
to  assure  that  the  critical  areas  of 
containments  are  routinely  inspected  to 
detect  defects  that  could  compromise  a 
containment's  pressure-retaining 
integrity. 

DATES:  Comment  period  expires  March 
23,  1994.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Written  comments  or 
suggestions  may  be  submitted  to  the 
Secretary  of  the  Commission.  U  S 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention. 
Docketing  and  Service  Branch.  Deliver 
comments  to:  11555  Rockville  Pike. 
Roc;kville,  MD  betweon  7.45  am  and 
4.15  pm  Federal  workdays.  Copies  of 
the  regulatory  analysis,  the 
environmental  assessment  and  finding 
of  no  significant  impact,  the  supporting 
statement  submitted  to  the  Office  of 
Management  and  Budget,  and  comments 
received  may  be  examined  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
W.E  Noms,  Division  of  Engineering, 
Office  of  Nuclear  Regulatory  Research, 
U  S.  NiM;lenr  Regulatory  Commission, 
Washington.  DC  205.55.  telephone  (301) 
492-3805.  or  Mr  H.L  Graves.  Division 
of  Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulator}'  Commission,  Washington, 
DC  20555.  telephone  (301)  492-3813 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  is  taking  the  proposed 
action  for  the  purpose  of  ensuring  that 
containments  continue  to  maintain  or 
exceed  minimum  accepted  design  wall 
thicknesses  and  prestressing  forces  as 
provided  for  in  industry  standards  used 
to  design  containments  (e.g..  Section  III 
and  Section  VIII  of  the  ASME  Code,  and 
the  American  Concrete  Institute 
Standard  ACI-318).  as  reflected  in 
license  conditions,  technical 
specifications,  and  licensee 
commitments  (e.g..  the  Final  Safety 


Analysis  Report).  The  Nl(C  also  believes 
enhanced  ISI  examinations  are  needed 
and  are  justified  to  supplement  existing 
requirements  specified  in  General 
Design  Criterion  (GDC)  16.  and  GDC  53, 
appendix  A  to  10  CFR  part  50,  and 
appendix  J  to  10  CFR  part  50.  Appendix 
)  requires  a  general  visual  inspection  of 
the  containment  but  does  not  provide 
specific  guidance  on  how  to  perform  the 
necessary  containment  examinations. 
This  has  resulted  in  a  large  variation 
with  regard  to  the  performance  and  the 
effectiveness  of  containment 
inspections.  In  view  of  the  increasing 
rate  of  occurrences  of  degradation  in 
containments  and  variability  of  present 
containment  examinations,  the  NRC  has 
determined  that  it  is  necessary  to 
include  more  detailed  requirements  for 
the  periodic  examination  of 
containment  structures  m  the 
regulations  to  assure  that  the  critical 
areas  of  containments  are  periodically 
inspected  to  detect  defe<:ts  that  could 
compromise  the  containment's  pressure- 
retaining  and  leak-tight  capability 
Recent  changes  and  additions  to  the 
ASME  Code  include  provisions  to 
address  the  concerns  outlined  above 
The  IWC  proposes  to  make  these 
provisions  mandaton,-  by  amending  10 
CFR  50  55a  to  incorporate  by  refen^nce 
these  additional  portions  of  the  ASME 
Code  (Subsection  IWE  and  Subs«;ction 
IWL).  Subsection  IWE  and  Subsedion 
IWL  have  not  been  previously 
incorpnrntod  by  n^ference  into  fh(! 
NRC's  regulations. 

The  rate  of  occurrence  of  corrosion 
and  degradation  of  containments  has 
been  increasing  at  operating  nuclear 
power  plants.  Since  1986,  twenty-one 
(21)  instances  of  corrosion  in  stwl 
containments  have  been  reported.  In 
two  cases,  thickness  measim!m«;nts  of 
the  walls  revealed  areas  where  the  wall 
thickness  was  at  or  below  the  minimum 
design  thickness.  Since  the  early  1970s, 
thirty-one  (31)  incidents  of  containment 
degradation  related  to  post-tensioning 
systems  of  concrete  f:ontainments  have 
been  reported.  Four  recent  additional 
incidents  which  involved  grease  leakage 
from  tendons  have  been  investigated.  In 
addition  to  grease  leakage,  these 
incidents  showed  signs  of  leaching  of 
the  concrete. 

Over  one-third  of  the  operating 
containments  have  experienced 
corrosion  or  other  degradation.  Almost 
one-half  of  these  occurrences  were 
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found  by  the  NRC  through  its 
inspections  or  audits  of  plant  structures, 
or  by  licensees  because  they  were 
alerted  to  a  degraded  condition  at 
another  site.  Examples  of  degradation 
not  found  by  licensees,  but  initially 
detected  at  plants  through  NRC 
inspections  include:  Steel  containment 
shell  corrosion  in  the  drywell  sand 
cushion  region  (wall  thickness  reduced 
to  below  minimum  design  thickness): 
steel  containment  shell  torus  corrosion 
(wall  thickness  at  or  near  minimum 
design  thickness);  grease  leakage  from 
the  tendons  of  prestressod  concrete 
containments,  and  water  seepage,  as 
well  as  concrete  cracking  in  concrete 
containments. 

There  are  several  GDC  criteria  and 
A.SME  Code  sections  which  establish 
mmimum  requirements  for  the  design, 
fabrication,  con.struction,  testing,  and 
performance  of  structures,  systems,  and 
components  important  to  safety  in 
water-cooled  nuclear  power  plants 
Criterion  16,  "Containment  dcssign," 
requires  the  provision  of  reactor 
containment  and  a.ssociated  systems  to 
establish  an  essentially  leak-tight  barrier 
against  the  uncontrolled  release  of 
radioactivity  into  the  environment  and 
to  ensure  that  the  containment  de.sign 
conditions  important  to  safety  are  not 
exceeded  for  as  long  as  required  for 
postulated  accident  conditions  Section 
m  and  Section  VIII  of  the  ASME  Code 
and  the  American  Concrete  Institute 
provide  design  specifications  for 
miiiiinum  wail  thicknesses  and 
prijstre.ssing  forces  of  containments,  and 
these  are  reflected  in  licen.se  conditions, 
technical  specifications,  and  licen.see 
commitments  for  the  operating  plants 

Criterion  .5.3.  "Provisions  for 
containment  testing  and  inspe<:tion." 
njqmres  that  the  reactor  containment 
design  permit.  (1)  Appropriate  periodii 
inspection  of  all  important  areas,  such 
as  penetrations;  (2)  an  appropriate 
surveillance  program,  and  (.3)  periodic 
testing  at  containment  design  pressure 
of  thif  leak-tightness  of  penetrations 
which  have  resilient  .setnis  and 
expansion  bellows.  Appendix  J. 
'Primary  Reactor  Containment  Leakage 
Testing  for  VVater-Cooled  Power 
Reactors."  of  10  CFR  part  50  contains 
specific  rules  for  leakage  testing  of 
containments.  Paragraph  V  A  of 
appendix  J  requires  that  a  general 
inspection  of  the  accessible  interior  and 
exterior  surfaces  of  the  containment 
.structures  and  components  be  • 

performed  prior  to  any  Type  A  test  to 
uncover  any  evidence  of  structural 
deterioration  that  may  affect  either  the 
containment  structural  integrity  or  leak- 
tightness.  (Type  A  test  means  tests 
intended  to  measure  the  primary  reactor 


containr  lent  overall  integrated  leakage 
rate:  (1)  \fter  the  containment  has  been 
completi  »d  and  is  ready  for  operation, 
and  (2)  { t  periodic  intervals  thereafter). 
None  of  hese  existing  requirements, 
howevei,  provide  specific  guidance  on 
how  to  [  erform  the  necessary 
containr  lent  examinations.  This  lack  of 
guidanci '  has  resulted  in  a  large 
variatiof  in  licensee  containment 
examina:ion  programs,  such  that  there 
have  be«  n  c^ses  of  noncompliance  with 
GIX;  16.  Based  on  the  results  of 
inspecti(  ins  and  audits,  as  well  as  plant 
operatio  lal  experiences,  it  is  clear  that 
many  lie  ensee  containment  examination 
program ;  have  not  detected  degradation 
that  cou  d  ultimately  result  in  a 
comprot  lise  to  the  pressure-retaining 
capabilil  y  Some  containment  structures 
have  alsi  i  been  found  to  have  undergone 
a  signifii  ant  level  of  degradation  that 
was  not  letected  by  these  programs 

The  N  IC  l)elieves  that  more  specific 
ISI  requi -ements.  which  expand  upon 
existing  -equirements  for  the 
examma  ion  of  containment  .structures 
in  accon  ance  with  GDC  53  and 
appendi  :  J  ,  are  needed  and  are  justified 
for  the  p  jrpose  of  ensuring  that 
containr  lents  continue  to  maintain 
minimui  i  design  wall  thicknesses  and 
prestresi  ing  forces  as  provided  for  in 
industry  standards  used  to  design 
containr  lents  (eg  ,  Se<:tion  III  and 
Section   'III  of  the  ASME  Code,  and  the 
America  i  Concrwte  Institute  Standard 
ACI-3im,  as  reflected  in  license 
conditio  IS,  technical  specifications,  and 
written  I  censee  commitments  (eg  .  the 
Final  Sa  ety  Analysis  Report)  There 
exi.sts  a  !  erious  concern,  based  on  actual 
operatin  ;  experience,  regarding 
continut  d  compliance  bv  the  operating 
plants  w  th  existing  requifements  for 
ensuring  containment  minimum  design 
wall  thu  cnnsses  and  pre.stressing  forces 
if  the  pn  posed  action  is  not  taken.  The 
NRC  als(  believes  that  the  occurrences 
of  corros  ion  and  other  degradation 
discusse  1  above  would  have  been 
detected  by  licensees  implementing  the 
compreh  ensive  periodic  examinations 
set  forth  in  Subsection  IWE  and 
Subsecti  in  IWL  of  the  ASME  Code 
propo.sei    for  incorporation  by  reference 
info  10  (  FR  50.55a. 

The  N  iclear  Management  and 
Re.sourci  s  Council  (NUMARC)  has 
develop!  d  a  number  of  industry  reports 
to  addre  s  license  renewal  issues.  Two 
of  them,  one  for  PWR  containments  and 
the  olhei  for  BWR  containments,  were 
develop!  d  for  the  purpose  of  managing 
age-relat  ;d  degradation  of  containments 
on  a  gen  iric  basis.  The  NUMARC  plan 
for  conta  inments  relies  on  the 
examina  ions  contained  in  Subsection 
IWE  and! Subsection  IWL  to  manage  age- 
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related  degradation,  and  this  plan 
assumes  that  these  examinations  are  "in 
current  and  effective  use."  In  the  BWR 
Containment  Industry  Report,  NUMARC 
concluded  that  "On  account  of  these 
available  and  established  methods  and 
techniques  to  adequately  manage 
potential  dc>gradation  due  to  general 
corrosion  of  freestanding  metal 
containments,  no  additional  measures 
need  to  be  developed  and,  as  such, 
general  corrosion  is  not  a  license 
renewal  concern  if  the  containment 
minimum  wall  thickness  is  maintained 
and  verified."  Similarly,  in  the  PWR 
Containment  Industry  Report,  NUMARC 
concluded  that  potentially  significant 
degradation  of  concrete  surfaces,  the 
post-tensioning  system,  and  the  liners  of 
concrete  containments  could  be 
managed  effectively  if  periodically 
examined  in  accordance  with  the 
requirements  contained  in  Subsection 
IWE  and  Subsection  IWL 

The  five  modifications,  which  are 
contained  in  one  paragraph  of  the 
proposed  rule,  address  two  concerns  of 
the  NRC  The  first  concern  is  that 
certain  recommendations  for  tendon 
examinations  that  are  included  in 
Regulatory  Guide  1 .35,  Rev  3,  are  not 
addressed  in  Sub.section  IWL  (this 
involves  four  of  the  modifications, 
(ix)(A)-(D))  The  ASME  Code  has 
considered  these  four  issues  and  has 
adopted  them  in  Sub.section  IWL  These 
issues  will  be  published  in  future 
addenda  The  second  concern  is  that  if 
there  is  visible  evidence  of  degradation 
of  the  concrete  (eg  ,  leaching,  surface 
cracking)  there  may  also  be  degradation 
of  inaccessible  areas  This  fifth  ' 
modification  ((ix)(E))  contains  a 
provision  which  would  require  an 
evaluation  of  inaccessible  areas  when 
visible  conditions  exist  that  could  result 
in  degradation  of  these  areas 

The  limitation  specifies  the  1992 
Edition  with  1992  Addenda  of 
Subsection  IWE  and  Subsection  IWL  as 
the  earlie.sl  version  of  the  ASME  Code 
the  NRC  finxls  acceptable.  This  edition 
and  addenda  combination  incorporates 
the  concept  of  base  metal  examinations 
and  would  provide  a  comprehensive  set 
of  rules  for  the  examination  of  post- 
tensioning  systems  As  originally 
published.  Subsection  IWE  preservice 
examination  and  inservice  examination 
rules  focused  on  the  examination  of 
welds.  This  weld-based  examination 
philosophy  was  established  in  the  197Ds 
as  plants  were  being  constructed.  It  was 
based  on  the  premise  that  the  welds  in 
pressure  vessels  and  piping  were  the 
areas  of  greatest  concern.  As 
containments  have  aged,  degradation  of 
base  metal,  rather  than  welds,  has  been 
found  to  be  the  issue  of  concern.  The 
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1991  Addenda  to  the  1989  Edition,  the 

1992  Edition  and  the  1992  Addenda  to 
Section  XI,  Subsection  IWE,  all  have 
furthered  the  incorporation  of  base 
metal  examinations. 

The  proposed  rulemaking 
incorporates  a  provision  for  an 
expedited  examination  schedule.  This 
expedited  examination  schedule  is 
necessary  to  prevent  a  delay  in  the 
implementation  of  Subsection  IWE  and 
Subsection  IWL  (Table  4  of  Enclosure  2 
lists  each  plant  and  the  delay  in 
implementation  which  would  be 
encountered  without  an  expedited 
implementation  schedule).  Provisions 
have  been  incorporated  in  the  proposed 
rule  so  that  the  expedited  examination 
which  would  be  required  5  years  after 
the  effective  date  of  the  mle  and  the 
routine  120-month  examinations  are  not 
duplicated. 

The  NRC  has  reviewed  the  1992 
Edition  with  the  1992  Addenda  of 
Subsection  IWE  and  Subsection  IWL  of 
Section  XI  of  the  ASME  Code  and  has 
found  that  with  the  specified 
modifications  these  subsections  of 
Section  XI  address  current  experience 
and  provide  a  sound  basis  for  ensuring 
the  structural  integrity  of  containments. 
NRC  endorsement  of  Subsection  IWE 
and  Subsection  IWL  in  its  regulations 
would  provide  a  method  of  improving 
containment  examination  practices  by 
incorporating  rules  into  the  regulatory 
process  that  have  received  industry 
participation  in  their  development  and 
acceptance  by  the  NRC. 

Existing  §  50.55a(g),  "Inservice 
inspection  requirements,"  specifies  the 
requirements  for  preservice  and 
inservice  examinations  for  Class  1  (Class 
1  refers  to  components  of  the  reactor 
coolant  pressure  boundary).  Class  2 
(Class  2  quality  standards  are  applied  to 
water-  and  steam-containing  pressure 
vessels,  heat  exchangers  (other  than 
turbines  and  condensers),  storage  tanks, 
piping,  pumps,  and  valves  that  are  part 
of  the  reactor  coolant  pressure  boundary 
(e.g.,  systems  designed  for  residual  heat 
removal  and  emergency  core  cooling)), 
^j     and  Class  3  (Class  3  quality  standards 
are  applied  to  radioactive-waste- 
containing  pressure  vessels,  heat 
exchangers  (other  than  turbines  and 
condensers),  storage  tanks,  piping, 
pumps,  and  valves  (not  part  of  the 
reactor  coolant  pressure  boundary)) 
components  and  their  supports.  Neither 
Subsection  IWE  (Class  MC— metal 
containments)  nor  Subsection  IWL 
(Class  CC — concrete  containments)  is 
presently  incorporated  by  reference  into 
the  NRC  regulations. 

Proposed  §  50.55a(g)(4)  specifies  the 
containment  components  to  which  the 
ASME  Code  Class  MC  and  Class  CC 


inservice  inspection  classifications 
incorporated  by  reference  in  this 
proposed  rule  would  apply. 

Proposed  §  50.55a  (g)(4)  (v)(A),  (v)(B). 
and  (v)(C)  specify  Subsection  IWE  and 
Subsection  IWL  rules  for  repairs  and 
replacements  of  metal  and  concrete 
containments.  This  is  consistent  with 
the  long-standing  intent  and  ongoing 
application  by  NRC  and  licensees  to 
utilize  the  rules  of  Section  XI  when 
performing  repairs  and  replacements  of 
applicable  components  and  their 
supports. 

Proposed  §  50.55a(b)(2)(vi)  would 
incorporate  a  limitation  specifying  the 
1992  Edition  with  1992  Addenda  of 
Subsection  IWE  and  Subsection  IWL  as 
the  earliest  ASME  Code  version  the  NRC 
finds  acceptable.  This  edition  and 
addenda  combination  incorporates  the 
concept  of  base  metal  examinations  and 
provides  a  comprehensive  set  of  rules 
for  the  examination  of  post-tensioning 
systems. 

Proposed  §  50. 55a(b)(2)(ix)  would 
specify  five  modifications  that  must  be 
implemented  when  using  Subsection 
IWL.  Four  of  these  issues  are  identified 
in  Regulatory  Guide  1.35,  Revision  3, 
but  are  not  currently  addressed  in 
Subsection  IWL. 

Proposed  §  50.55a{g)(4)(v)  requires 
that  licensees  incorporate  containment 
examinations  as  part  of  their  routine 
120-month  inspection  program.  It  is 
recognized  that  when  this  rule  becomes 
effective,  plants  within  2  years  of  the 
end  of  the  120-month  interval  may  have 
difficulty  developing  and  completing 
the  containment  examination  program 
in  a  timely  manner.  Therefore,  proposed 
§50.55a(b)(2)(x)  specifies  that  licensees 
with  less  than  2  years  remaining  in  their 
present  ISI  infer\'al  may  complete  the 
Subsection  IWE  and  the  Subsection  IWL 
portions  of  their  ISI  update  within  2 
years  from  the  end  of  the  present  ISI 
interval.  This  is  intended  to  provide 
licensees  with  sufficient  time  to  develop 
the  initial  ISI  plan  and  to  facilitate 
maintenance  of  one  ISI  plan  instead  of 
two  separate  plans  (i.e,  the  current 
Section  XI  ISI  plan,  and  the  Subsection 
IWE  and  Subsection  IWL  plan).  In  order 
to  further  reduce  the  burden  on 
licensees  and  NRC  staff,  the  Subsection 
IWE  and  Subsection  IWL  portions  of  the 
ISI  plan  will  not  have  to  be  submitted 
to  the  NRC  for  approval.  Licensees  may 
simply  retain  their  initial  Subsection 
IWE  and  Subsection  IWL  plans  at  the 
site  for  audit. 

Proposed  §50. 55a(g)(6)(ii)(B)(7) 
would  require  that  licensees  conduct 
the  first  containment  examinations  in 
accordance  with  Subsection  IWE  and 
Subsection  IWL  (1992  Edition  with  the 
1992  Addenda),  modified  by  proposed 


§  50.55a(b)(2)(ix)  within  5  years  of  the 
effective  date  of  the  final  rule.  This 
expedited  examination  schedule  is 
necessary  to  prevent  possible  delays  in 
the  implementation  of  Subsection  IWE 
by  as  much  as  20  years  and  Subsection 
IWL  by  as  much  as  15  years.  Subsection 
IWE,  Table  IWE-2500-1,  permits  the 
deferral  of  most  of  the  required 
examinations  until  the  end  of  the  10- 
year  inspection  interval.  Adding  the  ten 
years  that  could  pass  before  some 
utilities  are  required  to  update  their  ISI 
plans,  a  period  of  20  years  could  pass 
before  the  first  examinations  would  take 
place.  Subsection  IWL  is  based  on  a  5- 
year  inspection  interval.  Adding  the 
possible  10  years  before  update  of 
existing  ISI  plans,  a  period  of  15  years 
could  pass  before  the  examinations  were 
performed  by  plants  that  have  not 
voluntarily  adopted  the  provisions  of 
Regulatory  Guide  1.35,  Rev.  3. 
Expediting  implementation  of  the 
containment  examinations  is  considered 
necessary  because  of  the  problems  that 
have  been  identified  at  various  plants, 
the  need  to  establish  expeditiously  a 
baseline  for  each  facility,  and  the  need 
to  identify  any  existing  degradation. 

Proposed  paragraphs  (g)(6)(ii)(B)(r) 
and  (g)(6)(ii)(B)(J)  would  each  provide  a 
mechani.sm  for  licensees  to  satisfy  the 
requirements  of  the  routine  containment 
examinations  and  the  expedited 
examination  without  duplication. 
Paragraph  (g)(6)(ii)(B)(2)  would  permit 
licensees  to  avoid  duplicating 
examinations  required  by  both  the 
periodic  routine  and  expedited 
examination  programs.  This  provision  is 
intended  to  be  usehil  to  those  licensees 
that  would  be  required  to  implement  the 
expedited  examination  during  the  first 
periodic  interval  that  routine 
containment  examinations  are  required. 
Paragraph  (g)(6)(ii)(B)(3)  would  allow 
licensees  to  use  a  recently  performed 
examination  of  the  post-tensioning 
system  to  satisfy  the  requirements  for 
the  expedited  examination  of  the 
containment  post-tensioning  system. 
This  situation  would  occur  for  licensees 
who  perform  an  examination  of  the 
post-tensioning  system  using  Regulatory 
Guide  1.35  between  the  effective  date  of 
this  rule  and  the  beginning  of  the 
expedited  examination. 

Submission  of  Comments  in  Electronic 
Format 

The  comment  evaluation  process  will 
be  improved  if  each  comment  is 
identified  with  document  title,  section 
heading,  and  paragraph  number 
addressed.  In  addition  to  the  original 
paper  copy,  submitters  are  encouraged 
to  provide  a  copy  of  their  letter  in  an 
electronic  format  on  IBM  PC  compatible 
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3.5-  or  5.25-inch  diskettes.  Data  Tiles 
should  be  provided  as  WordPerfect 
documents.  ASCII  text  is  also  acceptable 
or,  if  formatted  text  is  required,  data 
files  should  be  provided  in  IBM 
Revisable-Form  Text/Document  Content 
Architecture  (RFT/DCA)  format.  The 
format  and  version  should  be  identiHed 
on  the  diskette's  external  label. 

Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51.  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  therefore 
an  environmental  impact  statement  is 
not  required. 

This  proposed  rule  is  one  part  of  a 
regulatory  framework  directed  to 
ensuring  containment  integrity. 
Therefore,  in  the  general  sense,  the 
proposed  rule  would  have  a  positive 
impact  on  the  environment.  'The 
proposed  rule  would  incorporate  by 
reference  in  the  NRC  regulations 
requirements  contained  in  the  ASME 
Code  for  the  inservice  inspection  of  the 
containments  of  nuclear  power  plants. 
Actions  required  of  applicants  and 
licensees  to  implement  the  proposed 
rule  are  of  a  routine  nature  that  should 
not  increase  the  potential  for  a  negative 
environmental  impact. 

The  environmental  assessment  and 
finding  of  no  signiHcant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  the  Hnding  of  no 
significant  impact  are  available  from  Mr. 
W.E.  Norris,  Division  of  Engineering, 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  telephone  (301) 
492-3805,  or  Mr.  H.L.  Graves,  Division 
of  Engineering,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  telephone  (301)  492-3813. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501  et  seq).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for.review  and 
approval  of  the  paperwork 
requirements. 

'The  public  reporting  burden  for  this 
collection  of  information  it  estimated  to 
average  4.000  hours  per  response  for 
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developtnent  of  an  initial  inservice 
inspection  plan  and  10,000  hours  per 
response  for  the  update  of  the  plan  and 
periodid  examinations,  including  the 
time  for  reviewing  instructions, 
searchin  g  existing  data  sources, 
gatherin ;  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  colli  ction  of  information.  Send 
commer  ts  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggesti|>ns  for  reducing  this  burden,  to 
the  Info^ation  and  Records 
Managetient  Branch  (MNBB-7714), 
U.S.  Nutlear  Regulatory  Commission, 
Washing  ton,  EX:  20555-0001,  and  to  the 
Desk  Of  icer.  Office  of  Information  and 
Regulatdry  Affairs,  NEOB-3019,  (3150- 
0011),  G  Ffice  of  Management  and 
Budget,  iVashington,  DC  20503. 

Docume  ited  Evaluation 

The  C  >mmission  has  prepared  a  draft 
summar  r  of  documented  evaluation  on 
this  pro|  osed  regulation.  The  draft 
evaluatii  m  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
L  Street  fiW.  (Lower  Level), 
Washin^on,  DC.  Single  copies  of  the 
analysismay  be  obtained  from  Mr.  W.E. 
Norris,  Division  of  Engineering,  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  telephone 
(301)492-3805,  or  from  Mr.  H.L.  Graves. 
Divisioniof  Engineering.  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  tegulatory  Commission. 
Washing  ion.  DC  20555.  telephone 
(301)492  -3813. 

The  O  immission  requests  public 
comment  on  the  draft  summary  of 
documented  evaluation.  Comments  on 
the  draftievaluation  may  be  submitted  to 
the  NRCias  indicated  under  the 
ADDRESS  £S  heading. 

Regulate  ry  Flexibility  Certification 

In  aco  irdance  with  the  Regulatory 
Flexibili  y  Act  of  1980.  5  U.S.C.  605(b). 
the  Cominission  hereby  certifies  that 
this  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  only  the 
operatioi  i  of  nuclear  power  plants.  The 
compani  )s  that  own  these  plants  do  not 
fall  with  n  the  scope  of  the  definition  of 
"small  eitities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  Small 
BusinessjSize  Standards  set  out  in 
regulatia|)8  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121.  Sin^e  these  companies  are 
dominant  in  their  service  areas,  this 
proposed  rule  does  not  fall  within  the 
purview  jof  the  Act. 
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Backfit  Statement 

The  NRC  is  taking  the  proposed 
action  for  the  purpose  of  ensuring  that 
containment  structures  continue  to 
maintain  or  exceed  minimum  accepted 
design  wall  thicknesses  and  prestressing 
forces  as  provided  for  in  industry 
standards  used  to  design  containment 
structures,  as  reflected  in  license 
conditions,  technical  specifications,  and 
licensee  commitments.  Therefore,  under 
10  CFR  50.109(a)(4)(i)  a  backfit  analysis 
need  not  be  prepared  for  this  rule.  A 
summary  of  the  documented  evaluation 
required  by  §  50.109(a)(4)  to  support 
this  conclusion  is  set  forth  below. 

GDC  16,  "Containment  design." 
requires  the  provision  of  reactor 
containment  and  associated  systems  to 
establish  an  essentially  leak-tight  barrier 
against  the  uncontrolled  release  of 
radioactivity  into  the  environment  and 
to  ensure  that  the  containment  design 
conditions  important  to  safety  are  not 
exceeded  for  as  long  as  required  for 
postulated  accident  conditions. 

Criterion  53.  "Provisions  for 
containment  testing  and  inspection," 
requires  that  the  reactor  containment 
design  permit:  (1)  Appropriate  periodic 
inspection  of  all  important  areas,  such 
as  penetrations:  (2)  an  appropriate 
surveillance  program:  and  (3)  periodic 
testing  at  containment  design  pressure 
of  the  leak-tightness  of  penetrations 
which  have  resilient  seals  and 
expansion  bellows.  Appendix  J, 
"Primary  Reactor  Containment  Leakage 
Testing  for  Water-Cooled  Power 
Reactors,"  of  10  CFR  part  50  contains 
specific  rules  for  leakage  testing  of 
containments.  Paragraph  V.  A.  of 
appendix  )  requires  that  a  general 
inspection  of  the  accessible  interior  and 
exterior  surfaces  of  the  containment 
structures  and  components  be 
performed  prior  to  any  Type  A  test  to 
uncover  any  evidence  of  structural 
deterioration  that  may  affect  either  the 
containment  structural  integrity  or  leak- 
tightness  (Type  A  test  means  tests 
intended  to  measure  the  primary  reactor 
containment  overall  integrated  leakage 
rate:  (1)  After  the  containment  has  been 
completed  and  is  ready  for  operation, 
and  (2)  at  periodic  intervals  thereafter). 
None  of  these  existing  requirements, 
however,  provide  specific  guidance  on 
how  to  perform  the  necessary 
containment  examinations.  This  lack  of 
guidance  has  resulted  in  a  large 
variation  in  licensee  containment 
examination  programs,  such  that  there 
have  been  cases  of  noncompliance  with  : 
GDC  16.  Based  on  the  results  of 
inspections  and  audits,  and  plant 
operational  experiences,  it  is  clear  that 
many  licensee  containment  examination 


programs  have  not  detected  degradation 
that  could  result  in  a  compromise  of 
pressure-retaining  capability.  The 
location  and  extent  of  corrosion  or 
degradation  in  a  containment  can  be 
critical  to  the  containment's  behavior 
during  an  accident. 

The  metal  containment  structure  of 
operating  nuclear  power  plants  were 
designed  in  accordance  with  either 
Section  III,  Subsection  NE.  "Class  MC 
Components,"  or  Section  VIII,  of  the 
ASME  Code.  These  subsections  contain 
provisions  for  the  design  and 
construction  of  metal  containment 
structures,  including  methods  for 
determining  the  minimum  required  wall 
thicknesses.  The  minimum  wall 
thickness  is  determined  so  that  the 
metal  containment  structure  will 
continue  to  maintain  its  structural 
integrity  under  the  various  stressors  and 
degradation  mechanisms  which  act  on 
it. 

The  American  Concrete  Institute 
Standard  ACI-^318  contains  provisions 
for  designing  and  constructing  the  post- 
tensit>ning  systems  of  concrete 
containment  structures,  including 
methods  for  determining  the 
prestressing  forces.  The  post-fensioning 
system  is  designed  so  that  the  concrete 
containment  structure  wiJl  continue  to 
maintain  its  stnictural  integrity  under 
the  various  stressors  and  degradation 
mechanisms  which  act  on  it. 

These  requirements  for  minimum 
design  wall  thicknesses  and  prestressing 
forces  as  provided  in  these  industry 
standards  used  to  design  containment 
structures  are  reflected  in  license 
conditions,  technical  specifications,  and 
licensee  commitments  (e.g.,  the  Finol 
Safety  Analysis  Report). 

The  rate  of  occurrence  of  corrosion 
and  degrndation  of  containment 
structures  has  been  increasing  at 
operating  nuclear  power  plants.  Over 
one-third  of  operating  containment 
structures  have  experienced  corrosion 
or  other  degradation.  Almost  one-half  of 
the  occurrences  were  first  identified  by 
the  NRC  through  its  inspections  or 
structural  audits,  or  by  licensees 
because  they  were  alerted  to  a  degraded 
condition  at  another  site.  Examples  of 
degradation  not  found  by  licensees,  but 
initially  detected  at  plants  through  NRC 
inspections  include  (1)  corrosion  of 
steel  containment  shells  in  the  drywell 
sand  cushion  region,  resulting  in  wall 
thickness  reduced  to  below  the 
minimum  design  thickness:  (2) 
corrosion  of  the  torus  of  the  steel 
containment  shell  (well  thickness  at  or 
near  minimum  design  thickness);  (3) 
grease  leakage  from  the  tendons  of 
prestressed  concrete  containments;  and 


(4)  water  seepage,  as  well  as  concrete 
cracking  in  concrete  containments. 

The  NRC  believes  that  more  specific 
ISI  requirements,  that  expand  upon 
existing  requirements  for  the 
examination  of  containment  structures 
in  accordance  with  GDC  53,  and 
appendix  J  are  needed  and  are  justified 
to  ensure  that  containment  structures 
continue  to  maintain  or  exceed 
minimum  accepted  design  wall 
thicknesses  and  prestressing  forces  as 
reflected  in  license  conditions,  technical 
specifications,  or  licensee  commitments. 
Based  on  actual  operating  experience,  a 
serious  concern  exists  regarding 
continued  compliance  by  the  operating 
plants  with  existing  requirements  for 
ensuring  containment  minimum  design 
wall  thicknesses  and  prestressing  forces 
if  the  proposed  action  is  not  taken.  The 
NRC  also  believes  that  the  occurrences 
of  corrosion  and  other  degradation 
discussed  above  would  have  been 
detected  by  licensees  when  conducting 
the  comprehensive  periodic 
examinations  set  forth  in  Subsection 
IWE  and  Sub.section  IWL  of  the  ASME 
Code,  as  proposed  for  incorporation  by 
reference  into  10  CFR  50.55a. 

Recent  changes  and  additions  to  the 
ASME  Code  include  provisions  to 
address  the  concerns  outlined  abeve; 
and  the  staff  proposes  to  make  these 
provisions  mandatory  by  amending  10 
CFR  50.55a  to  incorporate  by  reference 
these  additional  portions  of  the  ASME 
Code  (Subsection  IWE  and  Subsection 
IWL).  The  Commission  concludes  that 
this  proposed  backfit  is  necessary  to 
ensure  compliance  with  GDCS  16  ond 
53,  appendix  ).  minimum  design  wall 
thicknes.ses  in  metal  containments,  and 
the  prestressing  forces  of  concrete 
containments,  which  are  applicable  to 
all  licensees  through  license  conditions, 
technical  specifications,  and  licensee 
commitments 

List  of  Subjects  inlO  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  Penalties.  Fire  protection. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  t-he  reasons  set  out  in  the 
preamble  ond  under^the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  533.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  50. 


PART  50-OOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FACILITIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  S«cs.  102. 103. 104, 105, 161, 
182, 183,  186,  189,  68  Stat.  936,  937,  938, 
948,  953.  954.  955,  956,  as  amended,  sec. 
234,  83  Stat.  1244.  as  amended  (42  U.S.C. 
2132,  2133,  2134.  2135.  2201.  2232.  2233, 
2236,  2239.  2282):  sees.  201,  as  amended. 
202.  206,  88  Stat.  1242,  as  amended.  1244. 
1246  (42  use.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C  5851). 
Section  50.10  also  issued  under  sees.  101, 
185, 68  Stat  936,  955,  as  amended  (42  U.S.C 
2131.  2235);  sec.  102,  Pub.  L  91-190,  83  Stat. 
853  (42  use  4332).  Sections  50.13, 
50.54(dd)  and  50.103  also  issued  under  sec. 
108,  68  Stat.  939.  as  amended  (42  U.S.C 
2138)  Sections  50.23.  50.35.  50.55.  and  50.56 
also  issued  under  sec.  185.  68  Stat  955  (42 
U.S.C  2235)  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec  102,  Pub. 
L.  91-190,  83  Stat  853  (42  U.S.C  4332). 
Sections  50.34  and  50.54  also  issued  under 
sue  204,  88  Stat  1245  (42.U.S  C  5844). 
Snctions  50.58.  50.91.  and  50.92  also  issued 
under  Pub  L  97-415.  96  Stat  2073  (42 
U.S.C  2239)  Section  50.78  also  issued  under 
sec  122.  68  Sfat.  939  (42  U  S  C  2152). 
Sections  50  80-50.81  also  issued  under  sec 
184,  68  Stat.  954.  as  amended  (42  U.S.C 
2234).  Appendix  F  also  issued  under  sec 
187  68  Stilt   955  (42  use  2237) 

2.  Section  50.55a  is  amended  by 
adding  paragraphs  (b)(2l(vi),  (b)f2)(ix), 
(h)(2)(x),  (g)(4)(v),  and  (g)(6)(ii)(B).  and 
revising  the  introductory  text  of 
paragraph  (r)(4)  to  read  as  follows: 

S  50.55a    Codes  artd  standards. 

•  •        •        •        • 

(b)'   •   • 
(2)  .   .   . 

(vi)  Effpriivc  pdition  and  addenda  of 
Subsection  IWE  and  Subsection  IWL. 
Section  XI  When  using  Subsection  IWE 
and  Subs«'ction  IWL,  the  1992  Edition 
with  the  1992  Addenda  is  the  only 
acceptable  Edition  and  Addenda. 

•  •         •         •        • 

(ix)  Examination  of  concrete 
containments. 

(A)  All  grea.sc  caps  that  arc  accessible 
must  be  visually  examined  to  detect 
grease  leakage  or  grea.se  cap 
deformations  Crca.se  caps  must  be 
removed  for  this  examination  when 
there  is  evidence  of  grease  cap 
deformation  that  indicates  deterioration 
of  anchorage  hardware. 

(B)  An  Engineering  Evaluation  Report 
must  be  prepared  as  prescribed  in  IWL- 
3300(a),  (b),  (c),  and  (d)  when  evaluation 
of  consecutive  surveillances  of 
prestressing  forces  for  the  same  tendon 
or  tendons  in  a  group  indicates  a  trend 
of  prestrcss  loss  such  that  the  tendon 


984 


L 


Federal  Register  /  Vol.  59,  No.  5  /  Friday.  January  7.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  5  /  Friday.  January  7,  1994  /  Proposed  Rules 


985 


force(s)  would  be  less  than  the 
minimum  design  prestress  requirements 
before  the  next  inspection  interval. 

(C)  When  the  elongation 
corresponding  to  a  specific  load 
(adjusted  for  effective  wires  or  strands) 
during  retensioning  of  tendons  differs 
by  more  than  10  percent  from  that 
recorded  during  the  last  measurement, 
an  evaluation  must  be  performed  to 
determine  whether  the  difference  is 
related  to  wire  failures  or  slip  of  wires 
in  anchorages.  A  difference  of  more  than 
10  percent  must  be  identified  in  the  ISI 
Summary  Report. 

(D)  The  licensee  shall  identify  the 
following  conditions,  if  they  occur,  in 
the  ISI  Summary  Report: 

[J]  The  sampled  sheathing  filler 
grease  contains  chemically  combined 
water  exceeding  10  percent  by  weight  or 
the  presence  of  free  water; 

[2]  The  absolute  difference  between 
the  amount  removed  and  the  amount 
replaced  may  not  exceed  10  percent  of 
the  tendon  net  duct  volume. 

(J)  Grease  leakage  is  detected  during 
general  visual  examination  of  the 
containment  surface. 

(E)  The  licensee  shall  evaluate  the 
acceptability  of  inaccessible  areas  when 
conditions  exist  in  accessible  areas  that 
could  indicate  the  presence  of  or  result 
in  degradation  to  such  inaccessible 
areas.  For  each  inaccessible  area 
identified,  the  licensee  shall  provide  the 
following  in  the  ISI  Summary  Report. 

(7)  A  description  of  the  type  and 
estimated  extent  of  degradation,  and  the 
conditions  that  led  to  the  degradation. 

[2]  An  evaluation  of  each  area,  and 
the  result  of  the  evaluation,  and. 

[3]  A  description  of  necessary 
corrective  actions. 

|x)  Subsection  IWE  and  Subsection 
IWL  inservice  inspection  plans 
Licensees  that  have  less  than  2  years 
remaining  in  their  present  120-month 
insorvice  inspection  interval  on 
[effective  date  of  the  final  rule]  may 
ciufer  completion  of  the  Subsection  IWE 
nnd  Subse<;tion  IWL  portions  of  the 
in.spection  plan  for  the  next  120-month 
inspection  interval  for  up  to  2  years 
from  the  end  of  the  present  interval- 
*        •        •        •        • 

(k)*  *  * 

(4)  Throughout  the  service  life  of  a 
boiling  or  pressurized  water-cooled 
nuclear  power  facility,  components 
(including  supports)  which  are 
classified  as  ASME  Code  Class  1,  Class 
2,  and  Class  3  must  meet  the 
requirements,  except  design  and  access 
provisions  and  preservice  examination 
requirements,  set  forth  in  Section  XI  of 
editions  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  that 


becoma  effective  subsequent  to  editions 
specified  in  paragraphs  (g)(2)  and  (g)(3) 
of  this  lection  and  are  incorporated  by 
referen^  in  paragraph  (b)  of  this 
section]  to  the  extent  practical  within 
the  limkations  of  design,  geometry  and 
materials  of  construction  of  the 
compoijents.  Components  which  are 
classifi0d  as  Class  MC  pressure  retaining 
compor^ents  and  their  integral 
attachrrients.  and  components  which  are 
classified  as  Class  CC  pressure  retaining 
components  and  their  integral 
attachments  rtiust  meet  the 
requireiients.  except  design  and  access 
provisions  and  preservice  examination 
requirenents.  set  forth  in  Section  XI  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code  and  Addenda  that  are 
incorpo  -ated  by  reference  in  paragraph 
(b).  sub  Bct  to  the  limitation  listed  in 
paragra  »h  (b)(2)(vi)  and  the 
modificntions  listed  in  paragraphs 
(b)(2)(i)d)  and  (b)(2)(x)  of  this  section,  to 
the  exte  it  practical  within  the 
limitatii  ns  of  design,  geometry  and. 
materia  s  of  construction  of  the 
compon  3nts. 

•  •        •        •        •   ■ 

(v)  Fa  '  a  boiling  or  pressurized  wotof- 
cooled  I  uclear  power  facility  whose 
constru<  tion  permit  was  issued  after 
January  1,  \95Gr. 

(A)  M  stal  containment  pressure 
retainm  ;  components  and  their  integral 
attachments  must  meet  the  inservice 
inspectibn.  repair,  and  replacement 
requirer  lents  applicable  to  components 
which  a  e  classified  as  ASME  Code 
Class  M'  ]. 

(B)  M(  tallic  shell  and  penetration 
liners  w  lich  are  pressure  retaining 
compon  mts  and  their  integral 
attachm  snts  in  concrete  containnrents 
must  m«  et  the  inservice  inspection, 
repair,  aid  replacement  requirements 
applical  le  to  components  which  are 
classifie  1  as  ASME  Code  Class  CG.  and 

(C)  Caicrete  containment  pressure 
retainin    components  and  their  integral 
attachm  ints.  and  the  post-tensioning 
systems  af  concrete  containments  must 
meet  th€  inservice  inspection  and  repair 
requiren  ents  applicable  to  components 
which  ai  e  classified  as  ASME  Code 
Class  CC . 

•  •        •        •        • 

(6)*    '     • 

(ii)*       • 

(B)  Ex  ledited  examination  of 
containi  lent 

[1]  Licensees  of  all  operating  nuclear 
power  p  ants  shall  implement  the 
examina  ions  specified  for  the  first 
inspectii  n  interval  in  Subsection  IWE 
and  Sub  ection  IWL  of  the  1992  Edition 
with  the  1992  Addenda  in  conjunction 
with  the  modifications  specified  in 
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§  50.55a  (b)(2)(ix)  by  [a  date  will  be 
inserted  that  is  5  years  later  than  the 
effective  date  of  the  final  rule). 

[2]  The  expedited  examination  may  be 
used  to  satisfy  the  requirements  of 
routinely  scheduled  examinations  of 
Subsection  IWE  subject  to  IWA-2430(c) 
when  the  expedited  examination  occurs 
during  the  first  containment  inspection 
interval. 

(3)  The  requirement  for  the  expedited 
examination  of  the  containment  post- 
tensioning  system  may  be  satisfied  by 
written  commitments  that  are  in  place 
before  {the  effective  date  of  the  final 
rule]  for  examinations  of  the  post- 
tensioning  system. 
•        *        *        *        • 

Dated  atRockville,  Maryland,  this  3d  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Cf)mmission. 

Samuel ).  Chilk. 

Secretary  of  the  Commission 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart33 

(Docket  No.  93-ANE-6S;  Notice  No.  33- 
ANE-04] 

Special  Conditions;  Rolls-Royce 
Model(s)  RB211-Trent-«75-17/-e77- 
17/-884-17  Turt>ofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT 

ACTION:  Notice  of  proposed  special 
condition}; 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Rolls-Royce  Model(s) 
RB211-Trent-875-17.  -877-17.  and 
-884-17  turbofan  engines  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
medium  and  large  bird  ingestion  This 
notice  proposes  the  additional  safety 
standards  which  the  Adntinistrator 
considers  necessary  to  establish  a  level 
of  safety  •equivalent  to  that  established 
by  the  airworthiness  standards  of  Part 
33  of  the  Federal  Aviation  Regulations 
(FAR). 

DATES:  Comments  must  be  submitted  on 
or  before  February  22. 1994 

ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  tn'plicate  to: 
Federal  Aviation  Administration  (FAA). 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attn-.  Rules 
Docket  No.  93-ANE-65.  12  New 
England  Executive  Park.  Burlington. 


Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  93-ANE- 
65.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Golinski,  Engine  and  Propeller 
Standards  Staff.  ANE-110.  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service,  FAA.  New 
England  Region.  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5229;  telephone 
(617)  238-7119;  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
."Comments  to  Docket  No.  93-ANE-65." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  August  4, 1992,  Rolls-Royce 
applied  for  type  certification  of  Rolls- 
Royce  Model(s)  RB211-Trent-870-17, 
-877-17,  and  -884-17  turbofan  engines. 
The  application  for  type  certification  of 
the  Model  RB211-Trent-670-17 
turbofan  engine  was  withdrawn  and  a 
new  application  for  type  certification  of 
the  Model  RB211-Trent-875-17  was 
made  on  April  6. 1993.  The  FAA  has 
determined  that  the  current  foreign 
object  ingestion  requirements  of 


§  33.77(a)  for  four  pound  birds;  and 
§  33.77(b)  for  one  and  one-half  pound 
flocking  birds,  do  not  adequately 
represent  the  bird  threat  encountered  in 
service.  A  study  of  in-service  bird 
ingestion  events  has  indicated  a  need  to 
modify  the  bird  ingestion  requirements 
of  this  section  to  ensure  design  integrity 
and  demonstrate  an  adequate  level  of 
safety. 

The  FAA  has  concluded  that 
additional  safety  standards  must  be 
applied  to  Rolls-Royce  Model(s)  RB211- 
Trent-875-17,  -877-17.  and  -844-17 
turbofan  engines  to  demonstrate  that 
they  are  capable  of  acceptable  of>eration 
after  medium  and  large  bird  ingestion. 
The  applicable  airworthiness 
requirements  do  not  contain  adequate  or 
appropriate  safety  standards  for  type 
certification  with  respect  to  the  new 
design  criteria.  This  new  design  criteria 
assumes  the  actual  bird  threat 
encountered  in  service. 

T]rpe  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  Rolls-Royce  must  show  that 
the  Rolls-Royce  Model(s)  RB211-Trent- 
875-17,  -677-17,  and  -884-17  turbofan 
engines  meet  the  requirements  of  the 
applicable  regulations  in  effect  on  the 
date  of  the  application.  Those  Federal 
Aviation  Regulations  are  §  21.21  and 
Part  33,  effective  February  1, 1%5,  as 
amended  through  August  10, 1990, 
Amendment  33-14. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33.  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Rolls-Royce  Model(s)  RB211- 
Trent-800  series  turbofan  engine 
because  of  its  unique  design  criteria. 
Therefore,  the  Administrator  proposes 
these  special  conditions  under  the 
provisions  of  §21.16  to  establish  a  level 
of  safety  eouivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as^app^opriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §§11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Conclusion 

This  action  affects  only  Rolls-Royce 
Model(s)  RB211-Trent-875-17,  -«77- 
17,  and  -884-17  turbofan  engines.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
new  design  criteria  on  the  engine. 

List  of  SubiecU  in  14  CFR  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U  S.C.  App.  1354(a).  1421. 
1423;  49  U.S.C.  106(g);  14  CFR  21  16.  and  14 
CFR  11.28. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the  Rolls- 
Royce  Model(s)  RB211-Trent-875-17, 
-877-17,  and  -884-17  turbofan  engines. 

In  lieu  of  the  requirements  of  FAR 
§  33.77(a)  and  (b).  the  following  tests 
and  analyses  must  be  conducted,  unless 
compliance  can  be  shown  by  alternate 
methods  acceptable  to  the 
Administrator: 

(a)  It  must  be  shown  that  the  ingestion 
of  a  single  large  bird,  under  the 
conditions  prescribed  in  Appendix  A. 
will  not  cause  the  engine  to: 

(1)  catch  fire; 

(2)  release  hazardous  fi'agments 
through  the  engine  casing; 

(3)  generate  loads  greater  than  those 
ultimate  loads  specified  under 

§  33.23(a); 

(4)  lose  the  ability  to  be  shut  down; 
or 

(5)  generate  other  conditions 
hazardous  to  the  aircraft. 

(b)  Alternatively,  if  compliance  with 
the  bird  ingestion  requirements  of 
paragraph  (a)  of  this  special  condition  is 
not  established,  the  applicant  must 
demonstrate  that  compliance  with  the 
containment  requirements  of  §  33.94(a) 
constitutes  a  more  severe  demonstration 
than  the  requirements  of  paragraph  (a) 
of  this  special  condition.  The  engine 
type  certification  documentation  will 
then  be  endorsed  to  reflect  this 
alternative  compliance  method. 

Appendix  A— Large  Bird  Ingestion  Test 
Procedures 

(a)  The  test  shall  be  conducted  with  the 
engine  stabilized  at  rated  takeoff  thrust  for 
the  test  day  ambient  conditions  prior  to  the 
ingestion. 

(b)  The  test  shall  be  conducted  using  one 
eight-pound  bird  targeted  at  the  most  critical 
location  and  ingfistod  at  a  bird  speed  of  200 
knots. 

(c)  Power  lever  movement  is  not  permitted 
within  15  seconds  following  the  ingestion 
event. 

End  of  Appendix  A 

(c)  It  must  be  shown  that  the  ingestion 
of  medium  birds,  under  the  conditions 
prescribed  in  Appendix  B.  will  not 
cause  the  engine  to: 

(1)  Sustain  more  than  a  25  percent 
thrust  loss; 

(2)  Be  shut  down  during  the  required 
run-on  demonstration  prescribed  in 
Appendix  B; 
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(3)  Exceed  any  engine  operating 
limitations  to  the  extent  that  the  engine 
cannot  comply  with  this  section;  or 

(4)  Generate  other  conditions 
hazardous  to  the  aircraft. 

Appendix  B — Medium  Bird  Ingestion 
Test  Procedures 

(a)  The  ingestion  test  shall  be  conducted 
with  the  engine  stabilized  at  rated  takeoff 
thrust  for  the  test  day  ambient  conditions 
prior  to  the  ingestion. 

(b)  The  test  shall  be  conducted  to  simulate 
a  flock  encounter,  with  all  birds  ingested 
within  approximately  one  second,  and  using 
the  more  severe  of  the  following  bird  weight/ 
quantity  combinations: 

(1)  Six  1.5-pound  and  one  2.5-pound  birds. 

(2)  Four  2.5-pound  birds. 

(c)  Bird  targeting  shall  be  one  2.5-pound 
bird  at  the  core  primary  flow  path,  and  the 
remaining  birds  targeted  at  critical  fan  rotor 
locations. 

(d)  Bird  ingestion  velocity  shall  be  the 
most  critical  velocity  between  VI  minimum 
through  250  knots. 

(e)  Power  lever  movements  between  stages 
must  occur  in  10  seconds  or  less.  The 
following  test  schedule  will  be  used  as  the 
post-ingestion  run-on  demonstration: 

(1)  Two  minutes  with  no  power  lever 
movement. 

(2)  Three  minutes  at  75  percent  of  takeoff 
thrust. 

(3)  Six  minutes  at  75  percent  of  maximum 
continuous  thrust 

(41  Six  minutes  at  SO  percent  of  maximum 
continuous  thrust 

(5)  One  minute  at  approach  idle. 

(6)  Two  minutes  at  75  percent  of  takeoff 
thrust. 

(7)  Retard  throttle  to  idle. 

(8)  Shut  do%im  the  engine. 

(f)  An  analysis  or  component/engine  test(s) 
acceptable  to  the  Administrator  shall  be 
conducted  to  determine  the  critical  ingestion 
parameters  for  medium  bird  ingestion  that 
relates  to  airspeeds  £n>m  Vl  minimum 
through  250  knoU.  The  analysis  or  test(s) 
must  also  show  satisfectory  engine  operation 
for  medium  bird  ingestion  at  the  most  severe 
ambient  operating  condition  approved  for  the 
engine  that  may  be  experienced  in  service. 
End  of  Appendix  B 

(d)  It  must  be  shown  that  engine 
spianer  impact  by  one  large  bird  and  by 
the  single  largest  medium  bird,  under 
the  respective  conditions  prescribed  in 
Appendices  A  and  B,  will  not  affect  the 
engine  to  the  extent  that  it  cannot 
comply  with  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  special 
condition. 

Issued  in  Burlington.  Massachusetts,  on 
December  29, 1993. 

lay  J.  Pardee, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  94-363  Filed  1-6-94,  8:45  am) 
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Coast  Giard 

33CFR»art117 
[CQOoa  n-003] 

RIN211s4aE47 

1 

Drawt>ridge  Operation  Regulationa, 
IIHnols  Fiver,  IL 

AGENCY:  ::oast  Guard.  IXDT. 

ACTION:  I  iotice  of  proposed  rulemaking. 


SUMMARt:  The  Coast  Guard  proposes 
amendin ;  a  drawbridge  regulation  to 
add  a  ne  v  regulation  which  will  allow 
the  remo  :e  operation  of  the  Chicago  and 
Northwe  item  Transportation  Company 
railway  bridge  at  Pekin.  Illinois.  This 
action  is  being  proposed  at  the  request 
of  the  CMcago  and  Northwestern 
Transpofltation  Company  of  Chicago, 
Illinois.  The  change  to  remote  operation 
will  provide  for  more  efficient  operation 
of  the  railway  bridge. 
DATES:  Comments  must  be  received  on 
or  beforeJFebruary  22. 1994. 
AOORESSiS:  Comments  may  be  mailed  to 
Commanper  (ob).  Second  Coast  Guard 
District,  I222  Spruce  Street,  St.  Louis, 
MO  63im-2832.  Attention:  Docket 
CGD02  9B-003.  Comments  may  also  be 
deliverea  to  room  2.107B  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays]  For  infonnation  concerning 
comments,  the  telephone  number  is 
(314)  53*-3724. 

The  Badge  Branch,  Second  Coast 
Guard  District,  maintains  the  public 
docket  foi"  this  rulemaking.  Comments 
will  becoine  part  of  the  public  docket 
and  the  qocket  will  be  available  for 
inspectitai  or  copying  in  room  2.107B  at 
the  above  address. 
FOR  FURTHER  MFORMATION  CONTACT: 
Roger  K.  IViebusch.  Bridge 
Administrator,  Second  Coast  Guard 
District.  (314)  539-3724. 

ARY  INFORMATION: 


Request  lor  Comments 

The  Coast  Guard  encourages 
interested  1  persons  to  participate  in  this 
rulemaki  ig  by  submitting  written  data, 
views,  01  arguments.  Persons  submitting 
comment  s  should  include  their  names 
and  addr  3sses,  identify  this  rulemaking, 
CGD02  9 1-003.  identify  the  speciHc 
section  o  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  (tomment.  Each  person  who 
wants  aniacknowledgment  of  the  receipt 
of  comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
commenlB  received  during  the  comment 
period.  T  lie  Coast  Guard  may  change  the 
proposal  in  view  of  the  comments. 
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The  Coast  Guard  does  not  plan  to 
hold  a  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Docket  Clerk  at  the  address  under 
ADDRESSES.  If  the  Coast  Guard 
determines  that  the  opportunity  toinake 
oral  presentations  will  aid  the 
rulemaking  process,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  document  are  Wanda  G. 
Renshaw,  Project  Officer.  Bridge 
Branch,  and  Lieutenant  Commander 
Arne  O.  Denny,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Background  and  Purpose 

The  Chicago  and  Northwestern 
Transportation  Company  (C&NW)  has 
requested  Coast  Guard  approval  to 
change  the  method  of  operating  their 
railway  bridge  at  Pekin,  Illinois.  The 
draw  of  the  Chicago  and  Northwestern 
railway  bridge.  Mile  151.2  Illinois  River, 
is  presently  maintained  in  the  open-to- 
navigation  position,  and  closed  by  an 
on-site  bridge  tender  upon  the  approach 
of  a  train.  On  average,  six  to  eight  trains 
cross  the  bridge  daily.  Communication 
between  the  bridge  tender  and  vessel 
operators  is  conducted  on  marine  radio. 

C&NW  proposes  to  install  remote 
operating  equipment  and  a  control 
system,  including  radar,  infrared  boat 
detectors,  high  intensity  lights  and 
communications  equipment,  that  would 
permit  operation  of  the  draw  from  the 
Chicago  and  Northwestern  office  in 
Chicago,  Illinois.  The  equipment  would 
indicate  any  malfunction  in  the  bridge 
operation  and  enable  the  remote 
operator  to  ascertain  the  position  of  the 
lift  span  at  any  time.  The  marine  radio 
system  will  receive  and  transmit  on  the 
VHF  marine  frequencies  authorized  by 
the  Federal  Communications 
Commission.  The  bridge  could  also  be 
operated  at  the  bridge  site,  at  either 
portal,  by  authorized  railroad  personnel. 
Radio-telephone  equipment  would  also 
be  provided  to  permit  direct 
communications  with  vessels  when  the 
bridge  is  operated  at  the  bridge  site.  A 
radar  antenna  will  be  installed  on  the 
fixed  portion  of  the  bridge  structure, 
and  the  received  signal  will  be 
transmitted  by  fixed  lines  and  a 
microwave  link  to  the  Chicago  and 
Northwestern  office  in  Chicago.  The 
radar  system  will  be  designed  to  scan 
upstream  and  downstream  of  the  bridge. 
Infrared  scanners  will  be  located  on  the 
upstream  and  downstream  ends  of  the 
channel  span  piers  to  detect  vessels  in 


the  channel  span.  If  an  obstruction  is 
detected  beneath  the  lift  span  during  the 
closing  cycle  before  the  span  is  seated 
and  locked,  the  lift  span  will  be 
automatically  stopped  and  immediately 
raised  to  the  fully  open  position  until 
the  chaimel  is  clear. 

During  the  bridge  closing  cycle,  an 
automatic,  synthesized-voice 
announcement  will  be  broadcast.  At  the 
appropriate  times  in  the  closing  cycle, 
the  broadcast  will  announce  that  the 
bridge  will  close  to  navigation,  that  the 
bridge  is  closed  to  navigation,  or  that 
the  bridge  has  reopened  to  navigation. 

Discussion  of  Proposed  Amendments 

The  proposed  regulation  will  impose 
operating  and  equipment  requirements 
on  Chicago  and  Northwestern  which 
will  ensure  the  safe  and  timely 
operation  of  the  railroad  bridge.  To  do 
this,  title  33  CFR  part  117  needs  to  be 
amended.  The  present  text  of  the 
existing  subsection  117.393,  Illinois 
River  will  be  redesignated  as 
subparagraph  (a).  This  subsection 
regulates  the  Burlington  Northern's 
railroad  bridge  at  mile  88.8  of  the 
Illinois  River,  at  Beardstown.  Illinois. 
Except  for  being  renumbered,  the 
regulation  covering  the  operation  of  the 
Burlington  Northern  railroad  bridge  will 
not  be  changed.  The  proposed 
regulation  will  be  numbered  as 
subparagraph  (b). 

The  proposed  regulation  will  provide 
information  about  remote  operation  of 
the  Chicago  and  Northwestern  railroad 
bridge.  The  Chicago  and  Northwestern 
railroad  bridge  presently  operates  with 
an  on-site  bridge  tender  and  is  normally 
in  the  open  position  or  opens  on 
demand  if  it  should  be  closed  as  a  vessel 
approaches.  If  the  Coast  Guard  approves 
operation  from  a  remote  site,  the 
railroad  bridge  will  continue  to  operate 
as  a  normally  open  span.  However,  the 
Coast  Guard  will  require  the  use  of 
additional  sound,  voice,  and  light 
signals  to  coincide  with  the  various 
stages  of  the  opening  and  closing  of  the 
span. 

Regulatory  Evaluation 

This  proposal  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12868  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  A  sample  group  of. 
Illinois  River  users  have  expressed  no 
objection  to  the  proposal. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(S  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (IS  U.S.C  632). 

The  proposed  change  to  the  method 
for  opening  and  closing  the  Chicago  and 
Northwestern  railroad  bridge  is  not 
significantly  different  from  the  existing 
method  which  uses  an  on-site  bridge 
tender.  It  does  not  appear  to  impose  any 
new  burdens  or  delays  on  vessel 
operators.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C  60S(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  If,  hovirever, 
you  think  that  your  business  quaUfies  as 
a  small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this 
proposal  will  economically  affect  your 
business. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  e(  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  reviewed  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B  this  proposal 
is  categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  human 
environment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiecta  in  33  CFR  Part  117 

Bridges. 


PART  1 1 7— ORAWBfUOQE 
OPERATION  REGULATIONS 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  title  33,  Code  of 
Federal  Regulations,  as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

AvAority:  33  U.S.C  499:  49  CFR  1.46;  33 
CFR  t.05-l(g]. 

2.  In  8 117.393,  paragraphs  (a),  (b).  (c). 
(d),  and  (e)  are  redesignated  as  (a)(1) 
through  (a)(5),  respectively,  the 
introductory  paragraph  of  §  117.393  is 
redesignated  as  the  introductory  text  of 
paragraph  (a)  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

1^117.393    Mneis  River. 


(b)  The  draw  of  the  Chicago  and 
Northwestern  railroad  bridge.  Mile 
151.2,  at  Pekin,  Illinois,  is  operated  by 
a  remote  operator  located  at  the  Chicago 
and  Northwestern  offices  in  Chicago, 
Illinois,  as  follows: 

(1)  The  draw  is  normally  maintained 
in  the  fully  open  position,  displaying 
green  midchannei  lights  to  indicate  that 
the  span  is  fully  open. 

(2)  The  draw  is  equipped  with  the 
following: 

(i)  A  radiotelephone  link  direct  to  the 
remote  operator, 

(ii)  A  horn  for  sound  signals, 

(iii)  Eight  high  intensity  amber 
warning  lights,  oriented  upstream  and 
downstream,  with  two  secured  to  the 
uppermost  chord  and  two  secured  to  the 
lowermost  chord  of  the  drawspan, 

(iv)  A  radar  antenna  on  the  lower 
portion  of  the  drawspan  capable  of 
scanning  one  mile  upstream  and  one 
mile  downstream,  and 

(v)  Infrared  scanners  located  on  the 
upstream  and  downstream  ends  of  the 
channel  span  piers,  to  detect  vessels  or 
other  obstructions  under  the  bridge. 

(3)  The  remote  operator  shall 
maintain  a  radiotelephone  watch  for 
mariners  to  establish  contact  as  they 
approach  the  bridge  to  ensure  that  the 
draw  is  open  or  that  it  remains  open 
until  passage  is  complete. 

(4)  When  a  train  approaches  the 
bridge  and  the  draw  is  in  the  open 
position,  the  remote  operator  initiates  a 
ten  minute  warning  period  before 
closing  the  bridge.  During  this  warning 
period,  the  amber  lights  begin  flashing 
and  a  signal  of  four  short  blasts  sounds 
on  a  horn.  The  four-blast  signal  will 
repeat  after  a  five  second  interval.  A 
synthesized-voice  message  is  broadcast 
over  the  radiotelephone  as  follows: 
"The  Chicago  and  Northwestern 
railroad  bridge  at  Mile  151.2,  Illinois 
River,  will  close  to  navigation  in  ten 
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minutes."  The  announcement  is 
repeated  every  two  minutes,  counting 
down  the  time  remaining  until  closure. 

(5)  At  the  end  of  the  ten  minute 
warning  period,  the  remote  bridge 
operator  scans  under  the  bridge  using 
infrared  detectors  and  the  upstream  and 
downstream  approaches  to  the  bridge 
using  radar  to  determine  whether  any 
vessels  are  under  or  are  approaching  the 
hridge.  If  any  vessels  are  under  or  are 
approaching  the  bridge  within  one  mile 
as  determined  by  infrared  or  radar 
scanning  or  by  a  radiotelephone 
response,  the  remote  operator  shall  not 
close  the  bridge  until  the  vessel  or 
vessels  have  cleared  the  bridge. 

(6)  If  no  vessels  are  under  or 
approaching  the  bridge,  the  midchannel 
navigation  lights  will  change  from  green 
to  red,  the  horn  signal  of  four  short 
blasts  will  sound,  twice,  and  the 
radiotelephone  message  will  change  to: 
"The  Chicago  and  Northwestern 
Railroad  Bridge  at  Mile  151.2,  Illinois 
River,  is  closed  to  navigation."  The 
message  will  repeat  every  two  minutes 
and  the  amber  lights  will  continue  to 
flash  until  the  bridge  is  fully  reopened. 

(7)  If  the  infrared  scanners  detect  a 
vessel  or  other  obstruction  under  the 
bridge  before  the  drawspan  is  fully 
lowered  and  locked,  the  closing 
sequence  is  stopped,  automatically,  and 
the  drawspan  is  raised  to  its  fully  open 
position  until  the  channel  is  clear. 
When  obstruction  has  cleared  the 
navigation  span,  the  remote  operator 
confirms  that  the  channel  is  clear,  and 
reinitiates  the  ten-minute  warning  cycle. 

(8)  After  the  train  has  cleared  the 
bridge,  the  remote  operator  initiates  the 
lift  span  raising  cycle.  When  the  draw 
is  raised  to  its  full  height  and  locked  in 
place,  the  flashing  lights  stop  and  the 
midchannel  navigation  lights  change 
from  red  to  green.  The  synthesized  voice 
announcement  broadcasts  at  two  , 
minutes  intervals  for  ten  minutes  that 
the  bridge  is  reopened  to  navigation. 

D.nfcd:  December  27, 1993. 
Paul  M.  Blayney, 

Tiear  Afimiral,  U.S.  Coast  Guard,  Commander, 

Second  Coait  Guard  District. 
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Approyj   and  Promulgation  of  Air 
Quality  I  fnplementation  Plans;  West 
Virginia:  Limited  Approval  and 
Disappn  tval  of  PM-10  Implementation 
Plan  for  Ihe  Follansbee  Area 


U.S.  Environmental  Protection 
SPA). 

lotice  of  proposed  rulemaking. 


SUMMARlj:  EPA  today  proposes  limited 
approva  and  limited  disapproval  of  the 
State  Im  ilementation  Plan  (SIP) 
submittal  by  the  State  of  West  Virginia 
for  the  purpose  of  bringing  about  the 
attainme  [it  of  the  national  ambient  air 
quality  s  andard  (NAAQS)  for 
particula  te  matter  with  an  aerodynamic 
diametei  less  than  or  equal  to  a  nominal 
10  micro  meters  (PM-10).  The 
impleme  ntation  plan  was  submitted  by 
the  State  to  satisfy  certain  federal 
requiren  ents  for  an  approvable 
nonaltaii  iment  area  PM-10  SIP  for  a 
portion  ( f  the  Follansbee  area,  Brooke 
County,  Vest  Virginia.  The  Act  required 
that  Stat(  s  make  certain  submittals  by 
Novembi  t  15.  1991  for  those  areas 
designat(  d  nonattainment  and  classified 
as  model  ate  for  PM-10  upon  enactment 
(the  "ini  iai  moderate  nonattainment 
areas").  Ily  today's  action,  EPA  is 
proposin  5  limited  approval  and  limited 
disappro  /al  of  the  PM-10  SIP  for  the 
Follansb  le.  West  Virginia  area. 
DATES:  C  )mments  must  be  received  in 
writing  c  n  or  before  February  7, 1994. 
Public  c(  mments  on  this  document  are 
requcste<  and  will  be  considered  before 
taking  Final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  .  Maslany,  Director,  Air, 
Radiatioi  1  and  Toxics  Division,  U.S. 
Environr  lental  Protection  Agency, 
Region  I]  ,  841  Chestnut  Building, 
Philadel  ihia,  PA  19107.  Copies  of  the 
documer  ts  relevant  to  this  notice  are 
available  for  public  inspection  during 
normal  h  jsiness  hours  at  the  following 
locations :  Air,  Radiation  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  legion  III,  841  Chestnut 
Building  Philadelphia.  PA  19107; 
Public  In  Formation  Reference  Unit.  U.S. 
Environr  lental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460; 
and  Wes  Virginia  Department  of 
Environr  lental  Protection.  Office  of  Air 
Quality.  1558  Washington  Street,  East, 
Charlest<  n.  West  Virginia,  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Casey.  U.S.  Environmental 


Protection  Agency,  Region  III  (3AT14). 
841  Chestnut  Building,  Philadelphia, 
PA  19107,  (215)  597-2746. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  air  quality  planning  requirements 
for  moderate  PM-10  nonattainment 
areas  are  set  out  in  subparts  1  and  4  of 
Title  I  of  the  Act.  The  EPA  has  issued 
a  "General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIP's  and  SIP  revisions 
submitted  under  Title  I  of  the  Act. 
including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28. 
1992)). 

The  Follansbee  area  of  Brooke 
County,  along  with  a  portion  of  Jefferson 
County.  Ohio  near  Steubenville.  was 
classified  as  a  Group  I  area  on  the  basis 
of  monitored  PM-10  violations  in 
Mingo  Junction.  Ohio.  Upon  enactment 
of  the  CAAA.  all  Group  I  areas  (and 
Group  II  areas  that  had  monitored 
violations  before  January  1, 1989)  were 
designated  nonattainment  by  operation 
of  law.  A  list  of  these  initial 
nonattainment  areas,  including  the 
Follansbee  area,  was  published  on 
March  15,  1991  (56  FR  11101)  with 
corrections  on  May  20, 1991  (56  FR 
23105).! 

Those  States  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15,  1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology — RACT)  shall  be 
implemented  no  later  than  December 
10,  1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31. 1994; and 


JMI 


1  The  Follansboc.  WnsI  Virginia  nonattainmenl 
area  was  dofined  in  this  notice  as  the  area  bounded 
on  the  north  by  the  Market  Street  Bridge,  on  the  east 
by  West  Virginia  Route  2,  on  the  sotith  by  the 
extension  of  Ihe  southern  boundary  of  Steutwnville  . 
Township.  Jefferson  County.  Ohio,  and  <Sn  the  WpsI 
by  the  Ohio/West  Virginia  border. 


4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188.  and  189  of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA.  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13543-44. 

Responsibility  for  fulfilling  the  air 
quality  planning  requirements  for  the 
Follansbee  and  Steubenville  areas  lies 
in  different  states:  West  Virginia  is 
responsible  for  the  Follansbee  area  and 
Ohio  is  responsible  for  the  Steubenville 
area.  The  plans  are  linked  in  that, 
according  to  their  attainment 
demonstrations,  emissions  reductions  in 
both  states  e-re  necessary  to  effect 
attainment  in  either  area.  (West  Virginia 
and  Ohio  corroborated  on  parts  of  the 
attainment  demonstration;  West 
Virginia  prepared  much  of  the 
emissions  inventory,  and  Ohio 
performed  the  modeling  analyses.)  The 
submitted  SIP  revision  of  each  State, 
however,  stands  alone.  Today's 
proposed  rulemaking  applies  only  to 
West  Virginia's  SIP;  EPA  will  act  on 
Ohio's  SIP  separately. 

While  this  notice  proposes  limited 
disapproval  and  limited  disapproval  of 
West  Virginia's  SIP  revision.  EPA  will 
fully  approve  the  State's  submittal 
without  further  notice,  if  the 
unapprovable  aspects  of  the  State's 
submittal  are  corrected.  The  rationale 
for  this  proposal  is  set  out  both  in  this 
notice  and  in  the  supporting  Technical 
Support  Document  (TSD)  which  is 
aval  lable  at  the  address  indicated  Iralow. 

Summary  of  the  SIP  Rerision  and 
Criteria  for  Proposed  Action 

1 .  Procedural  Backffvund 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 


submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.*  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V  (1991),  as  amended  by  57 
ra  42216  (August  26, 1991).  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  6 
months  after  receipt  of  the  submission 

The  State  of  West  Virginia  held  a 
public  hearing  on  October  30, 1991  to 
solicit  public  comment  on  the 
implenientation  plan  for  the  Follansbee 
nonattainment  area.  Following  the 
public  hearing,  the  plan  was  adopted  by 
the  State  and  signed  by  the  Honorable 
John  M.  Ranson,  Secretary,  Department 
of  Commerce,  Labor  &  Environmental 
Resources  on  November  12, 1991,  and 
submitted  to  EPA  on  November  15, 1991 
as  a  formal  request  for  revision  to  the 
SIP. 

The  State  submittal  revision  was 
reviewed  by  EPA  to  determine 
completeness,  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V  (1991),  as  amended 
by  57  FR  42216  (August  26, 1991).  The 
submittal  was  determined  to  be 
complete,  and  a  letter  dated  Janutuy  22, 
1992  was  forwarded  to  the  Governor  of 
West  Virginia  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process. 

2.  Emissions  Inventory 

Section  172(c)(3)  of  the  Clean  Air  Act 
requires  that  nonattainment  plan 
provisions  include  a  comprehensive, 
accurate,  current  inventory  of  actual 
emissions  ht}m  all  sources  of  relevant 
pollutants  in  the  nonattainment  area. 
This  section  of  the  notice  describes  the 
adequacy  of  West  Virginia's  inventory  of 
actual  emissions  as  required  by  section 
172(c)(3).  The  adequacy  of  the  State's 
inventory  of  allowable  emissions  used 
as  input  to  the  demonstration  of 
attainment  (as  required  by  section 


>  Also  lection  1 72(cK7)  of  the  Act  rvquira*  thai 
plan  provisions  for  nonattainment  areas  meet  Ihe 
applicable  provisions  of  section  lI0(aX2). 


189(a))  is  discussed  in  a  subsequent 
section  of  this  notice. 

West  Virginia  submitted  an  emissions 
inventory  for  base  year  1990.  The  West 
Virginia  submittal  shovtrs  that  activities 
related  to  steel  making  and  shaping 
dominate  the  Follansbee  area's 
emissions  inventory. 

There  were  some  deficiencies  related 
to  the  estimation  of  PM-10  emissions 
from  coke  oven  batteries.  Specifically, 
the  calculations  relating  emissions  of 
benzene  soluble  organics  (BSO)  to 
emissions  of  PM-10  are  in  error.  The 
estimation  of  BSO-related  PM-IQ 
emissions  effects  estimates  of  both 
actual  and  SIP  allowable  emissions 
(and,  consequently,  the  attainment 
demonstration).  The  error  in  BSO 
emissions  notwithstanding,  the 
inventory  of  actual  emissions  is 
generally  comprehensive,  accurate,  and 
current,  and  therefore  approvable  as 
meeting  the  requirements  of  sections 
172(c)(3)  and  110(a)(2)(K)  of  the  Act.s 
Therefore,  EPA  is  proposing  approval  of 
the  SIP  for  the  purpose  of  satisfying  the 
section  172(c)(3)  requirement  for  an 
emissions  inventory.  A  more  detailed 
discussion  of  the  shortcomings  in  the 
inventory  of  SIP  allowable  emissions 
used  as  input  to  dispersion  models  is 
presented  in  section  n.C.4  of  the  TSD.« 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  lB9(a)(l)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13540-45  and  13560-61). 
Guidance  on  identifying  RACT  is  found 
in  the  supplement  to  the  General 
Preamble  (57  FR  18074);  "Procedures 
for  Identifying  Reasonably  Available 
Control  Technology  for  Stationary 
Sources  of  PM-10"  (EPA  450-R-93- 
001);  and  an  August  7, 1980 
memorandum  from  Edward  E.  Reich, 
Director.  Stationary  Source  Enforcement 
Division  to  the  regional  air  enforcement 
directors  entitled  "Steel  Technical 
Support  Options  and  Documents,"  (with 
the  attached  table  entitled  "Particulate 


>The  EPA  Issued  guidance  on  PM-10  amissions 
inventories  prior  to  Iho  enactment  of  the  Qean  Air 
Act  Amendments  in  Ihe  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  t>e  consistent  with  the 
Act. 

•  Caloilations  of  emissions  from  leaking  doors 
were  also  In  error.  However,  the  error  in  Ihe  «» 
calculation  of  emission*  from  leaking  doors  only 
affects  the  inventory  of  SIP  allowable  amissioas  and 
has  no  bearing  on  the  section  172(cM3)  requirement 
for  an  in.vonlory  of  actual  emissions. 
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Emission  Limitations  Generally  Industries 

Achievable  on  a  Retrofit  Basis").  Mill  Service 

West  Virginia  submitted  six  Consent  Starvaggi 

Orders  for  incorporation  into  West  agreed  to 

Virginia's  State  Implementation  Plan  allowable 

(SIP).  By  entering  into  the  Consent  Table  1 

Orders,  Wheeling-Pittsburgh  Steel  controls 

Corporation;  Standard  Lafarge;  more  detail 

FoUansbee  Steel  Corporation;  Koppers  through  7 


Company 

Fdlansbee  Steel  

International  Mill 

Koppers „ 

Standard  Lafarge  ...„ 

Starvaggi  

Wheeling-Pitt  Steel  


Incorporated;  International 
,  Incorporated;  and 
dustries,  Incorporated  have 
I  omply  with  reduced 
amission  rates  for  PM-10. 
pr  jsents  a  summary  of  the 
n  quired  by  the  Consent  Orders; 
is  provided  by  Tables  2 
Consent  orders  with 

Table  i 


International  Mill  Service,  Koppers 
Industries,  Standard  Lafarge,  Starvaggi 
Industries,  and  Wheeling-Pittsburgh 
Steel  provide  for  new  or  improved, 
speciRc  dust  control  measures.  Consent 
orders  with  FoUansbee  Steel  and 
Koppers  Industries  require  "add-on" 
control  equipment. 


Process 


Teme  Met<  I  Coaters  No.  1 ,2 


Sinter  Reci  living  Hopper 

Sinter  Hop  ler  &  Sinter  Screens 

Sinter  Storige  Piles  

Unpaved  Areas  

Pitcti  DryeH 

Slag  Processing  Plant 

Slag  Receiving  Hopper 

Paved  &  Unpaved  Roads  

Unpaved  Areas  

Coal  Crusher  

Coke  Sizin)  No.  1,2 

Coke  Push  ng  No.  1,2,3 

Coke  Und€  rtiring  No.  1,2,3.8  .... 
Paved  &  U  ipaved  Roads  


Table  2.— Ne  n  Limits  for  Follansbee  Steel 


Process 


Teme  Coaters 
No.  1,2. 


Control 


Company  has  flexibility.  Will  prob- 
ably require  a  new  pollution  con- 
trol device  such  as  a  commercial 
precipitator. 


N) 
N. 


Table  3.— New  Lik/  its  for  International  Mill  Services 


Process 


Sinter  Receiving  Hopper 

Sinter  Hopper 

Sinter  Screens 

Sinter  Storage  Piles 

Unpaved  Areas 


Control 


Partial  Enclosure  &  Spray 
Full  Enclosure  &  Spray 


Water  Spray 

Dust  Control  Plan 


Process 


Pitch  Dryer 


Process 


Slag  Processing  Plant 


Control 


Process  control  (probably  an  electrostatic  pre- 
cipitator). 
Partial  Enctosure  &  Spray. 
Full  Enclosure  &  Spray. 
Water  Spray. 
Dust  Control  Plan. 
Baghouse. 

Reduce  Fugitives  95%. 
Increase  Wet  Suppression. 
Dust  Control  Plan. 
Dust  Control  Plan. 
Full  Enclosure. 
Full  Enclosure. 
Mass  limit  on  baghouse. 
Mass  limit  on  combustion  stacks. 
Dust  Control  Plan. 


Limit(s) 


Unit 


TSP  (Ib/hr) 


2.00  (approx.  53%  control) 
1.80  (approx.  71%  control) 


PM-10  (Ib/hr) 


1 .80  (approx.  53%  control) 
1.66  (approx.  71%  control) 


Limit(s) 


TSP  i  0.092  Ib/hr,  PM-10  i  0.046  Ib/hr,  5%  opacity,  95%  control  efficiency. 

Hopper— TSP  (Ib^O  0.092;  PKA-10  (Ib/hr)  0.046. 

Screening— TSP  (Ib/hr)  1.84;  PM-10  (Ib/hr)  0.938. 

10%  opacity,  95%  control. 

TSP  i  0.682  Ib/hr;  PM-10  i  0.596  Ib/hr;  5%  opacity;  75%  control  of  TSP  & 

PM-10. 
Program  is  the  responsibility  of  Wheeling-Pittsburgh  Steel  Company  under 

its  consent  order  with  WVAPCC.  International  Mill  Service  is  also  respon- 

sible  shoukj  Wheeling-Pitt,  for  any  reason,  not  implement  the  program. 

(See  Table  7.) 


Table  4.  —New  Limits  for  Koppers 


Control 


Baghouse 


Limit(s) 


TSP  S1.86  Ib/hr  (0.93  IbAon). 
PM-10  ^0.59  Ib/hr  (0.30  lb/Ion). 


Table  5.— Ne  v  Limits  for  Standard  Lafarge 


Control 


Company  has  flexibility 


LKTMt(S) 


TSP  S19.13  Ib/hr. 

PM-10  S8.15  Ib/hr. 

10%  opacity.  95%  control. 
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Table  5.— New  Limits  for  Standard  Lafarge— Continued 


Process 

Control 

um*) 

Slag  Receiving  Hopper 

IrKrease  Web  Suooression 

TSP  <0  07  ii/hr 

Paved  &  Unpaved  Roads 

Chemical  Dust  Suppressant 

PM-10  ^.06  Ib/hr. 
5%  opacity,  80%  control. 
90%  control. 

Table  6.— New  Limits  for  Starvaggi  Incorporated 


Process 

Control 

Umit(s) 

Unpraved  Roads  &  Parking  Lots  

Chemteal  Suppressant 

90%  control. 

Table  7.— New  Limits  for  Wheeung-Pittsburgh  Steel 


Process 


CoaJ  Crushing  

Coal  Sizing  No.  1,  2 

Coke  Pushing  No.  1,  2,  3 


Coke  Underfiring  No.  1,  2,  3,  8 


Unpaved  &  Irregular  Paved  Surfaces 
Paved  Roads  


Control 


Full  Enclosure 

Full  Enclosure 

Existing  Baghouse 


t^or>e 


Chemical  Suppression 

Flushing      and      Vacuum 
Sweeping. 


Umtt(s) 


TSP  s  1.0  Ib/hr;  PM-10  s  0.51  Ib/hr,  No  visible  emisstons;  90%  Con- 
trol (PM-10). 

TSP  S  1.48  Ib/hr  PM-10  S  0.76  Ib/hr.  5%  opacity;  90%  Control  (PM- 
10). 

2.14  Ib/hr  (approx.  0.022  lb/ton  coal  charged  at  maximum  operating 
rate). 


Battery  Stack 


TSP 
No.  1 
No.  2 
No.  3 
No.  8 

PM-10 
No.  1 
No.  2 
No.  3 
No.  8 


(Ib/hr) 


) 

Approx.  lt>/lon  of 

coal  charged  at 

maximum  capacity 

1.40 

0.044 

1.40 

0.044 

1.58 

0.046 

6.93 

0.048 

1.35 

0.043 

1.35 

0.043 

1.52 

0.046 

6.65 

0.047 

95%  Control. 
95%  Control. 


EPA's  longstanding  definition  of 
RACrr  is  the  lowest  emission  limitation 
or  percent  reduction  that  a  particular 
source  is  capable  of  achieving  by  the 
application  of  control  technology  that  is 
reasonably  available  considering 
technological  and  economic  feasibility 
(see  57  FR  13541).  Thus,  EPA 
recommends  that  available  control 
technology  be  applied  to  those  existing 
sources  in  the  area  that  are  reasonable 
to  control  in  light  of  the  attainment 
needs  of  the  area  and  the  feasibility  of 
controls. 

In  addition  to  determining  that  the 
requirements  of  the  consent  orders  meet 
this  definition  of  RACT,  EPA  also 
reviewed  the  requirements  of  the  six 
consent  orders  and  found  them 
consistent  with  the  EPA  guidance 
documents  on  RACM  referenced  earlier 
in  the  notice.  All  of  the  requirements 
identified  by  EPA  in  the  previously 
referenced  Augiist  7, 1980 
memorandum  as  being  normally 


achievable  for  iron  and  steel  sources  are 
in  fact  required  by  West  Virginia. 
Although  EPA  has  not  developed  such 
specific  PM-10  RAC^  guidance  for 
oth^r  applicable  point  sources,  but  the 
applicable  control  measures  in  the 
State's  plan  was  found  by  EPA  to 
require  the  implementation  of  RAC:M  for 
other  sources  in  the  area.'  In  addition, 
the  plan  requires  implementation  of 
RACM  in  all  cases  by  December  10, 
1993.  Consequently,  West  Virginia's 
plan  is  judged  to  satisfy  the  RAC^ 
requirement  in  Section  189(a)(1)(C). 

4.  Attainment  Demonstration  ' 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 


s  71m  EPA  has  issued  technological  and  economic 
parameters  that  should  Im  considered  in 
determining  RACT  for  a  particular  source  (see  57 
FR  ia07>-74). 

"It  should  be  noted  that  the  modeling  techniques 
used  in  the  attainment  demonstration  are  iMied  on 
the  modeling  guidelines  in  place  at  the  time  the 
analysis  was  performed.  EPA  approval  of  this 


demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (See  section 
189(a)(1)(B)  of  the  Act).  The  24-hour 
PM-10  NAAQS  is  150  micrograms/ 
cubic  meter  (^g/ma),  and  the  standard  is 
attained  when  the  expected  number  of 
days  per  calendar  year  with  a  24-hour 
average  concentration  above  150  ^g/m3 
is  equal  to  or  less  than  one.  The  annual 
PM-10  NAAQS  is  50  ^g/mi,  and  the 
standard  is  attained  when  the  expected 
annual  arithmetic  mean  concentration  is 
less  than  or  equal  to  50  Mg/m^  (see  40 
CFR  50.6).  Alternatively,  the  State  must 
show  that  attainment  by  December  31, 
1994  is  impracticable. 

West  Virginia  performed  dispersion 
modeling  for  the  Follansbee  area:  this 
modeling  is  described  in  detail  is 


analysis  mrill  not  automatically  apply  to  any  other 
analysis  of  Follansbee  to  stipport  any  fitfther 
regulatory  action. 
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section  II.C.4  of  the  TSD.  The  modeling 
is  unapprovable  as  a  demonstration  of 
attainment  because  of  deficiencies  in 
estimating  emissions  from  coke  oven 
batteries,  the  lack  of  an  approvable 
analysis  of  intermediate  terrain,  and  the 
nonguideline  use  of  the  RAM  dispersion 
model  in  a  meteorologically  rural  area. 

As  described  in  the  section  of  this 
notice  entitled  "Emissions  Inventories," 
estimates  of  emissions  from  coke  oven 
doors  are  in  error.  Calculations  of 
emissions  from  leaking  coke  oven  doors 
were  based  on  an  estimate  of  actual 
percent  leaking  doors  leak  rather  than 
the  allovsrable  leak  rate,  and  the 
calculation  of  the  relation  between  BSO 
emissions  and  PM-10  emissions  is  in 
error. 

EPA  modeling  guidance  and  policy 
require  that  receptors  between  stack 
height  and  plume  height  must  be 
modeled  with  both  an  appropriate 
simple  terrain  model  and  an  appropriate 
complex  terrain  model  (see  EPA's 
Guideline  on  Air  Quality  Models  (EPA- 
450/2-78-O27R).  and  June  8,  1989 
Memorandum  from  Joseph  Tikvart  to 
Alan  Cimorelli).  No  implementation  of 
the  intermediate  terrain  policy  was 
included  in  the  State's  submittal. 

The  State  employed  the  Gaussian 
Plume  Multiple  Source  Air  Quality 
Algorithm  (RAM)  to  estimate  the 
impacts  of  area  sources  such  as 
agricultural  tilling  and  residential 
heating.  The  use  of  RAM  in  a 
meteorologically  rural  area,  such  as  the 
Steubenville,  Ohio/Follansbee  West 
Virginia  area,  is  inconsistent  with  the 
recommendations  of  the  Guideline  on 
Air  Quality  Models. 

Because  of  these  deficiencies,  EPA  is 
proposing  to  disapprove  the  SIP 
revision  for  the  limited  purpose  of 
fulfilling  the  section  189(a)  requirement 
for  a  demonstration  of  attainment.  For  a 
more  detailed  description  of  the 
attainment  demonstration  and  the 
control  strategy  used,  see  the  Technical 
Support  Document  accompanying  this 
notice.  The  TSD  also  provides  EPA's 
detailed  rationale  for  determining  that 
the  demonstration,  as  submitted,  does 
not  meet  the  criteria  for  approval. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10.  also  apply  to  major  stationary 
sources  of  PM-10  precursors  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act). 

An  analysis  of  air  quality  and 
emissiohs  data  for  the  Follansbee 
nonattainment  area  demonstrates  that 
violations  of  the  NAAQS  are  attributable 


precursor! 
than  8  \ig/  m 
proposing 
precursor! 
significan  ly 
oftheNAfQS 
this  find 
from  the 
nonattain 
irem*ts 


lug 


and 


requi 
analyses 
EPA's  fine 
Technical 
accompanying 


while  EP/ 
for  this  an  i. 
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including  ' 
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therefore, 
change  thi 
the  area.  F 
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changes  i.  .. 
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EPA 


area 


The  PN4-1 
revisions 
must  cont  i 
which  arelto 
until  the 
and  whicl 
in  section 
December 
the  Act), 
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increment  il 
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by  the  Ad 
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chiefly  to  tiirect  particulate  matter 
emissions  from  industrial  sources,  and 
that  souro  ;s  of  particulate  matter 

SO2,  and  NO,  contribute  less 
3.  Consequently,  EPA  is 
to  find  that  major  sources  of 
of  PM-10  do  not  contribute 
to  PM-10  levels  in  excess 

The  consequences  of 
are  to  exclude  these  sources 
applicability  of  PM-10 
ent  area  control 

Further  discussion  of  the 
supporting  rationale  for 
ing  are  contained  in  the 
Support  Document 

this  notice.  Note  that 
is  making  a  general  finding 
1,  today's  finding  is  based  on 
character  of  the  area 
for  example,  the  existing  mix 
in  the  area.  It  is  possible, 
that  future  growth  could 
significance  of  precursors  in 

intends  to  issue  future 
ddressing  such  potential 
the  significance  of  precursor 
PM-10  nonattainment 
areas. 

6.  Quanta  itive  Milestones  and 
Heasonablie  Further  Progress  (RFP) 

0  nonattainment  area  plan 
emonstrating  attainment 
in  quantitative  milestones 
be  achieved  every  3  years 
is  redesignated  attainment 
demonstrate  RFP,  as  defined 
171(1),  toward  attainment  by 
31, 1994  (see  section  189(c)  of 
I  easonabie  further  progress  is 
section  171(1)  as  such  annual 
reductions  in  emissions  of 
air  pollutant  as  are  required 
)r  may  reasonably  be  required 
ninistrator  for  the  purpose  of 
inment  of  the  applicable 
the  applicable  date, 
previously,  PM-10  plan 
vere  due  November  15,  1991, 
must  be  implemented  no 
two  years,  25  days  later,  by 
10,1993.  It  would  be 
e.  and  therefore  not 
RACT,  to  rerjuire  a  stationary 
nstall  successive,  incremental 
ring  this  short  period.  In 
RFP  for  the  Follansbee 
reviewed  the  attainment 
on  and  control  strategy  for 
determine  whether 
different  from  those 
n  the  SIP  should  be  required 
ensure  attainment  of  the  PM- 
by  December  31,  1994  (see 
(ij).  Each  of  the  Consent 
itted  by  West  Virginia 
dompliance  dates  for  the 
m  ;asures  within  each  order. 


cttai 
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While  these  dates  vary,  none  are  later 
than  December  10, 1993  and  many 
measures  are  required  well  before  that 
date.  EPA,  therefore,  intends  to  approve 
West  Virginia's  submittal  as  fulfilling 
the  part  D  requirements  for  quantitative 
milestones  and  reasonable  further 
progress. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  of  the  CAAA  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIP's  and  SIP  revisions 
were  stated  in  a  September  23,  1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)). 

The  particular  control  measures 
contained  in  the  SIP  are  addressed 
above  under  the  section  headed  "RACM 
(including  RACT)."  These  control 
measures  apply  to  the  types  of  activities 
identified  in  Table  1  of  that  section 
including  reduced  emission  limits  on 
both  stack  and  fugitive  emissions. 
Through  consent  orders,  the  SIP 
provides  applicable  control  measures  on 
a  source-by-source  basis. 

Consistent  with  the  attainment 
demonstration  described  above,  the 
submittal  requires  that  all  affected 
activities  must  be  in  full  compliance 
with  the  applicable  provisions  by,  in  the 
latest  case,  December  10, 1993.  In 
addition  to  the  control  measures,  the 
submittal  includes  record-keeping 
requirements  which  are  specified  in  the 
consent  orders.  In  addition,  the 
submittal  (specifically,  each  consent 
agreement)  sets  out  compliance 
schedules  that  include  dates  by  which 
the  source(s)  must,  for  example, 
purchase  and  install  equipment  and 
commence  dust  suppression  programs. 

The  State  of  West  Virginia  nas  a 
program  that  will  ensure  that  the 
measures  contained  in  the  submittal  are 
adequately  enforced.  The  compliance 
schedules  and  associated  test  methods 
are  described  in  detail  in  the  consent 
orders.  Each  consent  order  specifically 
describes  or  references  test  methods  or 
other  means  of  determining  compliance. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIP's  that  demonstrate  attainment  must 
include  contingency  measures  (see 
generally  57  FR  13543-44).  These 
measures  must  be  submitted  by 


November  15, 1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  areas's  control  strategy. 
These  measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  In  their  consent 
orders,  Wheeling-Pittsburgh  Steel, 
International  Mill  Services,  and 
Follansbee  Steel  committed  to  develop 
contingency  plans  (by  July  1, 1992)  to 
reduce  mass  emissions  by  quantities 
specified  in  the  consent  orders.  These 
companies  agreed  to  the  inclusion  of 
these  plans  into  consent  orders  to  be 
approved  by  the  WVAPCC  by  December 
31, 1992.  Koppers  Industries,  which 
shares  the  use  of  some  property  with 
Wheeling-Pittsburgh  Steel,  agreed  to 
comply  with  such  contingency  plans  in 
its  consent  order. 

In  the  General  Preamble  to  Title  I  of 
the  CAAA,  EPA  established  a  November 
15, 1993  deadline  for  state  submittal  of 
contingency  plans.  Consequently,  West 
Virginia  will  have  until  November  15, 
1993  to  submit  a  detailed  contingency 
plan  necessary  to  satisfy  section 
172(c)(9)  of  the  Act.  This  discussion  of 
the  contingency  measures  included  in 
the  Follansbee  SIP  will  not  be  grounds 
for  disapproval  in  whole  or  in  part  of 
the  Follansbee  SIP  submittal. 

Proposed  Action 

EPA  is  proposing  to  grant  a  limited 
approval  and  limited  disapproval  of  the 
plan  revision  for  the  Follansbee,  West 
Virginia  area. 

While  the  submittal  does  not  Kieet 
specific  provisions  of  Part  D,  it  does 
contain  some  provisions  (enforceable 
consent  orders)  which  advance  the 
NAAQS-related  air  quality  protection 
goals  of  the  Act.  Thus,  EPA  is  proposing 
a  limited  approval  of  the  submittal  to 
approve  the  consent  agreements  and 
make  them  part  of  the  SIP.  EPA  has 
evaluated  the  consent  agreements  of 
West  Virginia's  SIP  revision  submittal 
for  consistency  with  the  Act  and  EPA 
regulations  and  has  found  that  the 
submittal  provides  State  and  federally 
enforceable  provisions  to  decrease  PM- 
10  emissions  in  the  nonattainment  area. 
These  measures,  together  with  the 
existing  SIP,  constitute  RACM, 
including  RACT. 

Because  the  submittal  does  not  meet 
the  section  189(a)(1)(B)  requirement  of 
Part  D  for  an  attainment  demonstration 
and  the  section  172(c)(3)  requirement 
for  an  accurate  inventory  of  actual 
emissions  (for  the  reasons  described 
previously  in  this  notice)  EPA  cannot 


grant  full  approval  of  this  submittal 
under  section  110{k)(3)  and  Part  D  of  the 
Act.  Also,  because  the  submitted 
revision  is  not  composed  of  separable 
parts  which  meet  all  the  applicable 
requirements  of  the  Act,  EPA  cannot 
grant  partial  approval  of  the  submittal 
under  section  llG(k)(3).  However,  EPA 
may  grant  a  limited  approval  of  the 
submitted  rule(s)  under  section 
110(k)(3)  in  light  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quality  improvement  by  strengthening 
the  SIP. 

If  finalized,  this  limited  disapproval 
would  constitute  a  disapproval  under 
section  179(a)(2)  of  the  Act  (see 
generally  57  FR  13566-67^  As  provided 
under  section  179(a)  of  the  Act,  the 
State  of  West  Virginia  would  have  up  to 
18  months  after  a  final  SIP  disapproval 
to  correct  the  deficiencies  that  are  the 
subject  of  the  disapproval  before  EPA  is 
required  to  impose  either  the  highway 
funding  sanction  or  the  requirement  to 
provide  two-to-one  new  source  review 
offsets.  If  the  State  has  not  corrected  its 
deficiency  within  6  months  thereafter, 
EPA  must  impose  the  second  sanction. 
Any  sanction  EPA  imposes  must  remain 
in  place  until  EPA  determines  that  the 
State  has  come  into  compliance.  Note 
also  that  any  final  disapproval  would 
trigger  the  requirement  for  EPA  to 
impose  a  federal  implementation  plan 
within  24  months  as  provided  under 
section  110(c)(1)  of  the  Act. 

While  this  action  proposes  limited 
approval  and  limited  disapproval  of 
West  Virginia's  SIP  revision,  EPA  will 
fully  approve  the  State's  submittal 
without  further  notice,  if  the 
unapprovable  aspects  of  the  State's 
submittal  are  corrected. 

EPA  is  proposing  no  action  on  the 
contingency  measures  with  respect  to 
the  requirements  of  section  172(c)(9)  of 
the  Act  at  this  time.'  In  the  General 
Preamble  to  Title  I  of  the  CAAA,  EPA 
established  a  November  15, 1993 
deadline  for  state  submittal  of 
contingency  plans.  Consequently,  West 
Virginia  will  have  until  November  15, 
1993  to  submit  a  detailed  contingency 
plan  necessary  to  satisfy  section 
172(c)(9)  of  the  Act. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


'  As  noted  alMva,  EPA  it  propoi ing  to  incorporate 
by  reference  all  of  the  sulnnilled  consent  orders  into 
the  SIP  In  their  entirely. 


entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
Mrith  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct  1976);  42  U.S.C. 
7410(a)(2). 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I,  Part 
D  of  the  Act  does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
State  submittal  does  not  affect  its  state- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  federal  requirements. 
Therefore,  EPA  certifies  that  this 
proposed  disapproval  action  does  not 
have  a  significant  impact  one 
substantial  number  of  small  entities 
because  it  does  not  impose  any  new 
federal  requirements. 

Under  Executive  Order  12866,  this 
action  is  not  "significant."  It  has  been 
submitted  to  0MB  for  review. 

The  Administrator's  decision  to 
approve  or  disapprove  West  Virginia's 
PM-10  SIP  revision  for  the  Follansbee 
nonattainment  area  will  be  based  on 
whether  it  meets  the  requirements  of 
Section  110(a)(2)(A)-{K),  110(a)(3),  and 
Part  D  of  the  Clean  Air  Act,  as  amended, 
and  EPA  regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sylfur 
dioxide,  and  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671. 
Dated:)uly  13. 1993. 
Stanley  L  LaskoMfski. 

Acting  Pegional  Administrator. 

IFR  Doc.  94-275  Filed  1-6-94;  8:45  ami 
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40  CFR  Part  55 
[FRL-4822-1} 

Outer  Continental  Shelf  Air 
Regulations 

AGEMCY:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed  rulemaking 
("NPR") — consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS ')  Air  Regulations.  Requirements 
applying  to  CX]S  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  the  Clean  Air 
Act  Amendments  of  1990.  The  portion 
of  the  OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  for  which  the  San  Luis 
Obispo  County  Air  Pollution  Control 
District  (San  Luis  Obispo  County 
APCD),  the  Santa  Barbara  County  Air 
Pollution  Control  District  (Santa  Barbara 
County  APCD),  and  the  Ventura  County 
Air  Pollution  Control  District  (Ventura 
County  APCD)  are  the  designated  COAs. 
The  OCS  requirements  for  the  above 
Districts,  contained  in  the  Technical 
Support  Document,  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
February  7, 1994. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5),  Attn:  Docket  No.  A-93- 
16,  Environmental  Protection  Agency, 
Air  and  Toxics  Division,  Region  9,  75 
Hawthorne  St.,  San  Francisco,  CA 
94105. 

Docket:  Supporting  information  used 
in  developing  the  proposed  notice  and 
copies  of  the  documents  EPA  is 
proposing  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-16 
(Section  III).  This  docket  is  available  for 
public  inspection  and  copying 
Monday — Friday  during  regular 
business  hours  at  the  following 
locations:  EPA  Air  Docket  (A-5),  Attn: 
Docket  No.  A^93-16,  Environmental 
Protection  Agency.  Air  and  Toxics 
Division,  Region  9,  75  Hawthorne  St., 
San  Francisco,  CA  94105.  EPA  Air 
Docket  (LE-131),  Attn:  Air  Docket  No. 
A-93-16,  Environmental  Protection 
Agency,  401  M  Street  SW,  Room  M- 
1500,  Washington.  DC  20460.  A 
rea.sonable  fee  may  be  charged  for 
copying. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  and  Toxics 
Division  (|\-5-3).  U.S.  EPA  Region  9,  75 
Hawthomp  Street,  San  Francisco,  CA 
94105.  (4l5)  744-1195. 
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rARY  INFORMATION: 


amber  4, 1992,  EPA 
sd  40  CFR  part  55.'  which 
requirements  to  control  air 
rom  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  a  r  quality  standards  and  to 
comply  w  th  the  provisions  of  part  C  of 
title  I  of  t)  e  Act.  Part  55  applies  to  all 
OCS  sour*  es  offshore  of  the  States 
except  th(  se  located  in  the  Gulf  of 
Mexico  w  ist  of  87.5  degrees  longitude. 
Section  3)  8  of  the  Act  requires  that  for 
such  sour  :es  located  within  25  miles  of 
a  state's  s4  award  boundary,  the 
requireme  its  shall  be  the  same  as  would 
be  applies  ble  if  the  sources  were  located 
in  the  CO.  L  Because  the  OCS 
requireme  nts  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  chan  ;e,  section  328(a)(1)  requires 
that  EPA  1  pdate  the  OCS  requirements 
as  necesse  ry  to  maintain  consistency 
with  onshDre  requirements. 

Pursuar  t  to  §  55.12  of  the  OCS  rule, 
consistent  y  reviews  will  occur  (1)  at 
least  anni  ally;  (2)  upon  receipt  of  a 
Notice  of  ntent  (NOI)  under  §  55.4;  and 
(3)  when  (  state  or  local  agency  submits 
a  rule  to  E  'A  to  be  considered  for 
incorporal  ion  by  reference  in  part  55. 
This  NPR  is  being  promulgated  in 
response  1  a  the  submittal  of  rules  by 
three  loca  air  pollution  control 


agencies. 
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RiilenuUing, 
the  preambi 
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ublic  comments  received  in 


writing  w  thin  30  days  of  publication  of 
this  notic«  will  be  considered  by  EPA 
before  pre  mulgation  of  the  final  updated 
rule. 

Section  [328(a)  of  the  Act  requires  that 
EPA  estab  ish  requirements  to  control 
air  polluti  jn  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundarie  5  that  are  the  same  as  onshore 
requireme  nts.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporai  e  applicable  onshore  rules 
into  part  ;  5  as  they  exist  onshore.  This 
limits  EPJ  ,'s  flexibility  in  deciding 
which  rec  iirements  will  be 
incorpora  ed  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  reqi  irements  it  incorporates.  As 
a  result,  E  'A  may  be  incorporating  rules 
into  part  !  5  that  do  not  conform  to  all 


may  refer  to  the  Notice  of  Proposed 
December  5.  1991  (56  FR  63774).  and 
to  the  final  rule  promulgated 
1992  (57  FR  40792)  for  further 
I  nd  information,  on  the  OCS 


of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will ^  approved  by 
EPA  for  inclusion  in  the  SIP. 

EPA  Evaluation  and  Proposed  Action 

In  updating  40  CFR  part  55.  EPA 
reviewed  the  state  and  local  rules 
submitted  for  inclusion  in  part  55  to 
ensure  that  they  are  rationally  related  to 
the  attainment  or  maintenance  of  federal 
or  state  ambient  air  quality  standards  or 
part  C  of  title  I  of  the  Act,  that  they  are 
not  designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules. 2 

A.  After  review  of  the  rules  submitted 
by  the  San  Luis  Obispo  County  APCD 
against  the  criteria  set  forth  above  and 
in  40  CFR  part  55,  EPA  is  proposing  to 
make  the  following  rules  applicable  to 
OCS  sources  for  which  the  San  Luis 
Obispo  County  APCD  is  designated  as 
the  COA.  None  of  the  existing  OCS 
requirements  were  deleted.  The 
following  rules  were  submitted  as 
amendments  to  existing  requirements: 

Rule  105     Definitions  (Adopted  10/6/93) 
Rule  204    Requirements,  except  B.3  and  C 

(Adopted  8/10/93) 
Sections  B.3  and  C  conflict  with  the 

languiige  of  part  55. 
Rule  213    Calculations,  except  E.4  and  F. 

(Adopted  8/10/93) 
Sections  E.4  and  F  are  District 

administrative  procedures. 
Rule  305    Fees  for  Major  Non-Vehicular- 

Sources  (title  change — Adopted  9/15/92) 
Rule  417    Q)ntrol  of  Fugitive  Emissions  of 

Volatile  Organic  Compounds  (Adopted 

2/9/93) 

B.  After  review  of  the  rules  submitted 
by  the  Santa  Barbara  County  APCD 
against  the  criteria  set  forth  above  and 
in  40  CFR  part  55,  EPA  is  proposing  to 
make  the  following  rule  applicable  to 
OCS  sources  for  which  the  Santa 
Barbara  County  APCD  is  designated  as 
the  COA.  None  of  the  existing  OCS 
requirements  were  deleted. 


Federal  Regirter  /  Vol  59.  No.  5  /  Friday.  January  7.  1994  /  Proposed  Rules 


995 


'  U(>on  delegation  the  onshore  area  will  use  its 
administrative  and  procedural  niles  as  onshore.  In 
those  instances  where  EPA  does  not  delegate 
authority  to  implement  and  enforce  part  SS,  EPA 
will  \\se  its  own  administrative  and  procedural 
requirements  to  implement  the  substantive 
requirements.  40  CFR  SS.14  (cH4). 


The  following  new  rule  was 
submitted  by  the  District  to  be  added: 

Rule  212    Emission  Statements  (Adopted  10/ 
20/92) 

C.  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  Ventura  County 
APCD  is  designated  as  the  COA.  None 
of  the  existing  OCS  requirements  were 
deleted. 

The  following  rules  were  submitted  as 
amendments  to  existing  requirements: 

Rule  23    Exemptions  from  Permit  (Adopted 

6/8/93) 
Rule  71    Crude  Oil  and  ROC  Liquids 

(Adopted  6/8/93) 
Rule  71.4    Petroleum  Sumps,  Pits,  Ponds 

and  Well  Cellars  (Adopted  6/8/93} 
Rule  72    NSPS  (Adopted  7/13/93) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/3/91) 
Rule  74. 1 5    Boilers,  Steam  Generators  and 

Process  Healers  (5MM  BTUs  and  greater) 

(Adopted  12/3/91) 

The  following  new  rules  were 
submitted  by  the  District  to  be  added: 

Rule  74.15.1    Boilers,  Steam  Generators  and 
Process  Healers  (1-SMM  BTUs) 
(Adopted  5/11/93) 

Rule  74.20    Adhesivee  and  Sealants 
(Adopted  6/8/93) 

The  following  rule  was  submitted  by 
the  District  but  will  not  be  included: 

Rule  42.M    Air  Toxics  "Hot  Spots"  Program 
Fees  (Adopted  5/4/93) 

This  is  an  administrative  rule  for 
requirements  that  are  not  related  to  the 
attainment  and  maintenance  of  ambient 
air  quality  standards  or  part  C  of  title  I 
of  the  Act  and  will  not  be  incorporated 
into  part  55. 

Administrative  Requirements 

A.  Executive  Order 

The  Office  of  Management  and  Budget 
exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  This  exemption  continues 
in  effect  under  Executive  Ojder  12866 
which  superseded  Executive  Order 
12291  on  September  30. 1993. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  the  structure  of  the 


rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  DCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in  the 
final  OCS  rulemaking  dated  September 
4, 1992  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  and  has  assigned  0MB 
control  number  2060-0249.  This 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subjects  in  40  CFR  Part  SS 

-  Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
Continental  Shelf,  Ozone,  Particulate 
matter,  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  December  14, 1993. 
lohn  Wise. 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Qenn  Air  Act 
(42  U.S.C  7401,  ef  seq.)  as  amended  by 
Public  Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(3)(ii)(E).  (e)(3)(ii)(F).  and  (e)(3)(ii)(H) 
to  read  as  follows: 

fS5.14  Requirements  that  apply  to  OCS 
sources  locatsd  wlltiin  25  miles  of  stales' 
sesward  bo«indarles,  by  stale. 

•        •        •        •        • 

(e)«  •  • 
(3)«  •  • 
(ii)*  •  • 

(E)  Sofj  lAiis  Obispo  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 


(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 

•        •        •        •        • 

4.  Appendix  A  to  40  CFR  part  55  is 
proposed  to  be  amended  by  revising 
paragraphs  (b)(5).  (b)(6).  and  (b)(8) 
under  the  heading  Califomia  to  read  as 
follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State 


(Califomia)  •  *  • 

(b)  •  •  ' 

(5)  The  following  requirements  are 
contained  in  San  ImIs  Obispo  County 
Air  Pollution  Control  District 
Requirements  Applicable  to  OCS 
Sources: 

Rule  103    Conflicts  Between  District,  SUte 

and  Federal  Rules  (Adopted  S/6/76) 
Rule  104    Action  in  Areas  of  High 

Concentration  (Adopted  7/S/77) 
Rule  105    DeHnitions  (Adopted  10/6/93) 
Rule  106    Standard  Cooditiont  (Adopted  8/ 

6/76) 
Rule  108    Severability  (Adopted  11/13/84) 
Rule  113    Continuous  Emissions 

Monitoring,  except  F.  (Adopted  7/S/77) 
Rule  201    Equipment  not  Requiring  a 

Permit,  except  Alb.  (Adopted  ll/S/91) 
Rule  202    Permits,  except  A.4.  and  A.8. 

(Adopted  11/5/91) 
Rule  203    Applications,  except  B.  (Adopted 

11/5/91) 
Rule  204    Requirements,  except  B.3.  and  C 

(Adopted  8/10/93) 
Rule  209    Provision  for  Sampling  and 

Testing  Facilities  (Adopted  11/5/91) 
Rule  210    Periodic  Inspection,  Testing  and 

Renewal  of  Permits  to  Operate  (Adopted 

11/5/91) 
Rule  213    Calculations,  except  E4.  and  F. 

(Adopted  8/10/93) 
Rule  302    Schedule  of  Foes  (Adopted  9/15/ 

92) 
Rule  305    Foes  for  Major  Non-Vehicular 

Sources  (title  change — Adopted  9/1S/92) 
Rule  401     Visible  Emissions  (Adopted  8/6/ 

76) 
Rule  403    Particulate  Matter  Emissions 

(Adopted  8/6/76) 
Rule  404    Sulfur  Compounds  Emission 

Standards.  Limitations  and  Prohibitions 

(Adopted  12/6/76) 
Rule  405    Nitrogen  Oxides  Emission 

Standards,  Limitations  and  Prohibitioos 

(Adopted  11/13/84) 
Rule  406    Cariwn  Monoxide  Emission 

Standards.  Limitations  and  Prohibitions 

(Adopted  11/14/84) 
Rule  407    Oi;ganic  Material  Emission 

Standards.  Limitations  and  Prohibitions 

(Adopted  1/10/69) 
Rule  411    Surface  Coating  of  Metal  Parts  and 

Products  (Adopted  1/10/89] 
Rule  416    Dogreasing  Operations  (Adopted 

6/18/79) 
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Rule  417    Control  of  Fugitive  Emissions  of 

Volatile  Organic  Compounds  (Adopted 

2/9/93) 
Rule  422    Refinery  Process  Turnarounds 

(Adopted  6/18/79) 
.  Rule  501    General  Burning  Provisions 

(Adopted  1/10/89) 
Rule  503    Incinerator  Burning,  except  B.l.a. 

(Adopted  2/7/89) 
Rule  601     New  Source  Performance 

Standards  (Adopted  9/4/90) 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Bequirements 
Applicable  to  OCS  Sources: 

Rule  102    Definitions  (Adopted  7/30/91) 
Rule  103     Severability  (Adopted  10/23/78) 
Rule  201     Permits  Required  (Adopted  7/2/ 

79) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

3/10/92) 
Rule  203    Transfer  (Adopted  10/23/78) 
Rule  204    Applications  (Adopted  10/23/78) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  7/30/91) 
Rule  206    Conditional  Approval  of 

Authority  to  Construct  or  Permit  to 

Operate  (Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210    Fees  (Adopted  5/7/91) 
Rule  212    Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301    Circumvention  (Adopted  10/23/ 

78) 
Rule  302    Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304     Particulate  Matter-Northern  Zone 

(Adopted  10/23/78) 
Rule  305    Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Rule  306    Dust  and  fumes-Northern  Zone 

(Adopted  10/23/78) 
Rule  307    Particulate  Matter  Emission 

Weight  Rate-Southern  Zone  (Adopted 

10/23/78) 
Rule  308    Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  31 1     Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312    Open  Fires  (Adopted  10/2/90) 
Rule  317    Organic  Solvents  (Adopted  10/23/ 

78) 
Rule  318    Vacuum  Producing  Devices  or 

Systems-Southern  Zone  (Adopted  10/23/ 

78) 
Rule  321    Control  of  Degreasing  Operations 

(Adopted  7/10/90) 
Rule  322    Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 

2/20/90) 
Rule  324    Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Storage  of  Petroleum  and 

Petroleum  Products  (Adopted  12/10/91) 
Rule  326    Effluent  Oil  Water  Separators 

(Adopted  10/23/78) 
Rule  327    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 


Rule  328 


(Ado  ited  10/23/78) 


Rule  330 
Meta 
13/9() 

Rule  331 


Rule  332 
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Continuous  Emission  Monitoring 


Surface  Coating  of  Miscellaneous 
Parts  and  Products  (Adopted  11/ 

Fugitive  Emissions  Inspection  and 


Main  enance  (Adopted  12/10/91) 


Petroleum  Refinery  Vacuum 
Prodilcing  Systems.  Wastewater 
Sepal  ators  and  Process  Turnarounds 
(Adopted  6/11/79) 

Control  of  Emissions  from 
Reci{:^tx:ating  Internal  Combustion 
Engi4»  (12/10/91) 

Control  of  Oxides  of  Nitrogen 
(NOxjfrom  Boilers,  Steam  Generators  and 
Procops  Heaters)  (03/10/92) 

Breakdown  Conditions  Sections 
and  D.  only  (Adopted  10/23/78) 

Emergency  Episode  Plans 


Rule  333 


Rule  342 


Rule  505 

A.,B4l 
Rule  603 


(Ado  ted  6/15/81) 


lEfir 


(8)  Th( 
contain 
Pollutioi 
Applical  le 

Rule  2 
Rule  5 
Rule  6 
Rule  7 
Rule  10 
Rule  11 

15/761 
Rule  12 

(Ado 
Rule  13 


initions  (Adopted  12/15/92) 
jctive  Date  (Adopted  5/23/72) 
^ivcrability  (Adopted  11/21/78) 
3ne  Boundaries  (Adopted  6/14/77) 
'ermits  Required  (Adopted  7/5/83) 
\pplication  Contents  (Adopted  8/ 


ETccti 


11/21 '78) 


Statement  by  Application  Preparer 

Ited  6/16/87) 

Statement  by  Applicant  (Adopted 


Rule  14 
Rule  15 
Rule  16 
Rule  18 

(Ado 
Rule  19 

72) 
Rule  20 

72) 
Rule  21 

Perm 
Rule  23 


6/8/9 1) 


Rule  26.2 

Requ 
Rule  26.3 

(Ado| 
Rule  26.6 

Calci 
Rule  26.8 

Op« 
Rule  26 


Oper  iti 
II 


following  requirements  are 
in  Ventura  County  Air 
Control  District  Bequirements 
to  OCS  Sources: 


Trial  Test  Runs  (Adopted  5/23/72) 
'ermit  Issuances  (Adopted  7/5/83) 
'ermit  Contents  (Adopted  12/2/80) 
'ermit  to  Operate  Application 
ted  8/17/76) 
'osting  of  Permits  (Adopted  5/23/ 

Transfer  of  Permit  (Adopted  5/23/ 

ixpiration  of  Applications  and 

ts  (Adopted  6/23/81) 

ixcmptions  from  Permits  (Adopted 


Source  Recordkeeping,  Reporting, 
^nission  Statements  (Adopted  09/ 


^ew  Source  Review  (Adopted  10/ 


Rule  24 
and 
15/9;) 
Rule  26 

22/9t 

Rule  26.1    New  Source  Review — Definitions 
(Adopted  10/22/91) 

New  Source  Review — 
Requ  rements  (Adopted  10/22/91) 

New  Source  Review — Exemptions 
(AdoJ>ted  10/22/91) 

New  Source  Review — 
Calciilations  (Adopted  10/22/91) 

New  Source  Review — Permit  To 
e  (Adopted  10/22/91) 
New  Source  Review — PSD 
(Ado|>ted  10/22/91) 
Rule  28  R  ivocation  of  Permits  (Adopted  7/ 

18/73 ) 
Rule  29  C  indifions  on  Permits  (Adopted  10/ 

22/91) 
Rule  30  P  !rmit  Renewal  (Adopted  5/30/89) 
Rule  32  Breakdown  Conditions:  Emergency 
Variances.  A..  B.I. , and  D.  only. 
(Ado  Ited  2/20/79) 


Appendix  II-A    Information  Required  for 
Applications  to  the  Air  Pollution  Control 
District 

Appendix  II-B    Best  Available  Control 
Technology  (BACT)  Tables 

Rule  42    Permit  Fees  (Adopted  12/22/92) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  1/8/91) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter — Concentration 

(Adopted  5/23/72) 
Rule  53    Particulate  Matter — Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  7/5/ 

83) 
Rule  56    Open  Fires  (Adopted  5/24/88) 
Rule  57    Combustion  Contaminants — 

Specific  (Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment — 

Sulfur  Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7    Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63    Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

7/5/83) 
Rule  66    Organic  Solvents  (Adopted  11/24/ 

87) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71     Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  6/8/93) 
Rule  71.1     Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2    Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89] 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4    Petroleum  Sumps.  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  7/13/93) 
Rule  74    Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2    Architectural  Coatings  (Adopted' 

08/11/92) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  5/8/90) 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  9/12/89) 
Rule  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  9/12/89) 
Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/S/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/3/91) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 


Rule  74.11    Natural  Gas-Fired  Residential 

Water  Heaters— Control  of  NOx 

(Adopted  4/9/85) 
Rule  74.12    Surface  Coating  of  MeUl  Parts 

and  Products  (Adopted  11/17/92) 
Rule  74. 1 S    Boilers,  Steam  Generators  and 

Process  Heaters  (SMM  BTUs  and  greater) 

(Adopted  12/3/91) 
Rule  74.15.1    Boilers.  Steam  Generators  and 

Process  Heaters  (1-5  MM  BTUs) 

(Adopted  5/11/93) 
Rule  74.16    Oil  Field  Drilling  Opentions 

(Adopted  1/8/91) 
Rule  74. 20    Adhesives  and  Sealants 

(Adopted  6/8/93J 
Rule  75    Circumvention  (Adopted  11/27/78) 

Appendix  IV-A    Soap  Bubble  Tests 

Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101    Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  11/21/78) 
Rule  103    Stack  Monitoring  (Adopted  6/4/ 

91) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155    Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
•        •        •         •        • 

(FR  Doc.  94-276  Filed  1-«-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  426 
[RiN:  1006-AA31] 

Acreage  Limitation  Reporting 
Threshold 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Withdrawal  of  notice  of  intent 
to  propose  rulemaking. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  withdrawing  its 
intention  to  conduct  rulemaking  to 
revise  the  threshold  that  exempts  * 

landholders  from  the  information 
requirements  of  the  Reclamation  Reform 
Act  of  1982  (RRA).  The  notice  of  intent 
was  published  in  57  FR  47437.  Oct.  16. 
1992.  Instead,  the  threshold  issue  will 
be  included  in  an  upcoming,  proposed 
westwide  rulemaking.  This  action 
eliminates  the  need  for  a  separate 
rulemaking  for  threshold  changes, 
thereby  allowing  for  a  more  economical, 
comprehensive  westwide  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Lynott,  Director,  Policy  and 


Programs,  Bureau  of  Reclamation. 
Denver  Office,  P.O.  Box  25007.  Denver 
CX3  80225. 

SUPft^MENTARY  MFORMATKM:  The  RRA 
and  43  CFR  part  426  require 
landholders  to  submit  forms  annually  in 
order  to  be  eligible  to  receive  irrigation 
water  from  Reclamation  projects. 
Landholders  disclose  the  Reclamation 
project  land  in  their  holdings  on  forms 
known  as  "certification  and  reporting 
forms"  and  provide  other  information 
pertinent  to  their  compliance  with 
Reclamation  law.  Currently,  43  CFR 
426.10(g)  exempts  landholders  from  the 
forms  requirements  if  the  total  of  their 
direct  and  Indirect  interests  in 
Reclamation  project  landholdings  is  40 
acres  or  less.  Reclamation's  preliminary 
review  indicated  that  an  exemption 
threshold  higher  than  40  acres  may 
improve  Reclamation's  ability  to 
administer  the  law  while  reducing  the 
reporting  burden  on  the  public. 
Therefore,  Reclamation  published  a 
notice  of  intent  in  57  FR  47437  on 
October  16, 1992,  to  conduct 
rulemaking  to  revise  the  40-acre 
reporting  threshold. 

Reclamation  is  presently  undertaking 
a  westwide  EIS  and  rulemaking  to  revise 
the  regulations  for  implementing  the 
RRA  as  a  term  of  a  settlement 
agreement.  The  settlement  agreement, 
filed  with  the  9th  Circuit  Court  on 
September  17, 1993.  in  the  case  Natural 
Besources  Defense  Council,  et  al.  v. 
Beard,  requires  the  draft  EIS  and  rules 
to  be  prepared  by  December  1994,  and 
the  final  EIS  and  rules,  by  August  1995. 
Revising  the  40-acre  reporting 
threshold,  found  in  43  CFR  part  426, 
will  be  addressed  in  the  above  westwide 
EIS  and  rulemaking.  It  will  be  more 
economical  to  include  the  reporting 
threshold  issue  in  the  westwide  EIS  and 
rulemaking  rather  than  address  it 
separately  and  will  also  result  in  a  more 
comprehensive  westwide  EIS  and 
rulemaking. 

Dated:  December  28. 1993. 
Donald  R.  Glaaer. 
Deputy  Commissioner. 
(FR  Doc.  94-348  Filed  1-6-94: 8:45  am) 
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Fish  and  WUdIHe  Service 

50  CFR  Part  17 
RIN  1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Planta;  Extanaion  of  Comment 
Period  and  Notice  of  Reaeheduling  of 
Public  Hearing  on  Propoaed 
Endangered  Statue  and  Deelgnation  of 
Critical  HetiHat  for  the  AlaiMma 
Sturgeon 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Extension  of  comment  period 

and  notice  of  rescheduling  of  public 

hearing. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  gives  notice  that  the  second 
public  hearing  scheduled  for  January  13, 
1994  (59  FR  288),  on  the  proposed  rule 
to  determine  endangered  status  and 
designate  critical  habitat  for  the 
Alabama  sturgeon,  Scaphirhyncbus 
suttkusi,  has  been  canceled  and 
rescheduled  for  January  31, 1994.  The 
comment  period  Is  extended  until 
February  15  to  accommodate  the  public 
hearing. 

DATES:  The  public  hearing  that  was 
scheduled  to  be  held  from  6  p.m.  to  10 
p.m.  on  January  13, 1994,  in 
Montgomery,  Alabama,  has  been 
canceled.  The  hearing  has  been 
rescheduled  and  now  will  be  held  on 
January  31.  1994,  in  Montgomery, 
Alabama.  The  public  comment  period  is 
further  extended  through  Febnuury  IS, 
1994. 

ADDRESSES:  The  rescheduled  public 
hearing  will  be  held  at  South  Hall  i  1, 
Montgomery  Civic  Center.  300  Bibb 
Street.  Montgomery,  Alabama.  Written 
comments  and  materials  should  be  sent 
to  the  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  6578  Dogwood  View 
Parkway,  Suite  A,  Jackson.  Mississippi 
39213,  or  may  be  submitted  at  the  * 

public  hearing.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Stewart,  at  the  above  address 
(601/965-4900). 

SUPPt^MENTARY  INFORMATION:  The 
hearing  announced  in  the  Federal 
Register  of  January  4, 1994  (59  FR  288), 
is  being  canceled  and  rescheduled  in 
order  to  provide  more  ample  notice  of 
the  hearing  to  the  public.  The  hearing  is 
now  scheduled  to  be  held  on  January 
31, 1994. 

The  Service  proposed  to  determine 
the  Alabama  sturgeon,  ScaphiHiyncbus 
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suttkusi,  to  be  an  endangered  species 
and  to  designate  its  critical  habitat  on 
June  15, 1993  (58  FR  33148).  The 
Alabama  sturgeon,  a  small  sturgeon 
with  a  maximum  length  of  about  30 
inches,  is  endemic  to  the  Mobile  River 
system,  Alabama  and  Mississippi.  Its 
current  range  is  restricted  to  the  lower 
Alabama  River  and  the  Cahaba  River  in 
Alabama.  Both  of  these  areas  and  the 
free  flowing  portion  of  the  lower 
Tombigbee  River  are  proposed  as 
critical  habitat.  Factors  in  the  strugeon's 
decline  include  dams,  and  possible 
adverse  effects  from  altered  water  flows, 
channel  maintenance  and  gravel 
dredging. 

A  public  hearing  on  the  proposed  rule 
was  announced  in  the  Federal  Register 
of  September  13. 1993  (58  FR  47851) 
and  was  held  on  October  4, 1993  near 
Mobile,  Alabama.  The  capacity  of  the 
facility  selected  for  the  pubUc  hearing 
was  not  sufficient  for  all  the  individuals 
that  wished  to  attend.  A  second  hearing 
was  then  announced  in  the  Federal 
Register  on  October  25, 1993  (58  FR 
55036).  The  second  public  hearing  was 
originally  scheduled  for  November  15, 
1993,  in  Montgomery,  Alabama,  to 
allow  additional  oral  statements  to  be 
presented  and  to  receive  comment  on  a 
scientific  report  prepared  by  experts  on 
the  taxonomy  and  on  the  likelihood  of 
existence  of  the  Alabama  sturgeon. 

The  November  IS  hearing  was 
canceled  in  response  to  a  preliminary 
injunction  issued  on  November  9, 1993, 
that  restrained  the  Service  and  others 
from:  (1)  Disseminating  the  scientific 
report  to  the  public:  and.  (2)  utilizing  or 
relying  upon  the  scientiHc  report  or  any 
product  of  the  experts'  deliberations  in 
connection  with  the  decision-making 
process  on  the  proposal  to  list  the 
Alabama  sturgecm  and  to  designate  its 
critical  habitat.  Because  the  notice 
announcing  the  November  15  hearing 
specifically  addressed  the  availability  of 
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the  scientii  c  report  and  the  Service's 
intent  to  re  ;eive  comments  on  it,  the 
Service  de<  ided  to  postpone  the  hearing 
until  a  revi  >ed  notice  could  be 
published  I  o  announce  the  limitations 
imposed  b] ,  and  to  thereby  avoid 
inadverten  violations  of,  the  court 
order. 

On  Dece;  nber  22. 1993,  the  court  that 
issued  the  November  9  order  issued 
another  ore  er  providing,  in  most 
relevant  pa  1,  as  follows: 

Federal  de  fendants  and  defendant- 
intervenor,  t  nd  those  acting  in  active  concert 
with  them,  a  re  hereby  PERMANENTLY 
ENJOINED  fi  om  publishing,  employing  and 
relying  upoi  the  Advisory  Committee  report 
•  *  *  for  an  ^f  purpose  whatsoever,  directly 
or  indirectly  in  the  process  of  determining 
whether  to  1  st  the  Alabama  sturgeon  as  an 
endangered   pecies. 

In  order  o  give  more  ample  notice 
than  a  Janu  ary  13, 1994,  hearing  would 
have  allowed,  the  second  public  hearing 
is  rescheduled  for  January  31, 1994.  The 


hearing  wi 
statements 


1  allow  additional  oral 
to  be  presented  (of  course. 


written  cor  iments  will  also  be  accepted 
and  will  \x  given  equal  consideration). 
The  time  a  located  for  individual  oral 
statements  may  be  limited  if  the  number 
of  parties  p  resent  at  the  hearing,  or  if  the 
conduct  of  the  individual  commenter, 
necessitate  such  a  limitation.  There  is 
no  limit,  h(  iwever,  on  the  length  or 
volume  of  ^  vritten  comments  or 
materials  p  resented  at  the  hearing  or 
mailed  to  t  le  Service  office  in  the 
ADDRESSES  section. 

In  keepii  g  with  the  court  restrictions 
issued  in  /  I'abama-Tombigbee  Rivers 
Coalition  v  Fish  and  Wildlife  Service, 
Civ.  No.  93  -AR-2322-S.  the  Service 


considers  i 


following  donstraints  on  the  submission 


of  oral  and 


court  restrictions  remain  in  effect: 

(1)  Indivic  uals  or  organizations  cannot 
refer  to  the  j  rientific  report,  issued  on 


JMI 


self  compelled  to  enforce  the 


written  comments  while  the 


November  S,  1993,  or  to  any  drafts  or  other 
product  derived  firom  the  preparation  of  that 
report,  in  presenting  any  oral  statement  or 
written  comment;  and, 

(2)  Individuals  or  organizations  cannot 
attempt  to  bolster  their  oral  or  written 
comments  or  opinions  by  reference  to  the 
scientific  report  as  authority. 

The  Departmental  hearing  officer  at 
the  hearing  on  January  31, 1994,  will  be 
authorized  to  terminate  the  opportunity 
to  speak  of  any  person  making  a 
statement  if,  in  the  judgment  of  the 
hearing  officer,  that  person  disregards 
the  instructions  not  to  address  the 
scientific  report  or  its  contents.  Written 
comments  or  materials  that  contain 
information  that  violates  the  above 
restrictions  will  be  marked  and 
thereafter  excluded  from  the 
administrative  record  while  the  court 
restrictions  remain  in  effect. 

The  Service  intends  that  any  final 
action  resulting  from  the  proposed  rule 
will  be  as  accurate  and  as  effective  as 
possible.  Except  for  the  court-imposed 
restrictions  set  out  above,  the  Service 
encourages  the  submission  of  all 
individual  scientific  opinions, 
biological  data,  and  other  relevant 
scientific  data  that  will  assist  in  arriving 
at  the  "best  scientific  and  commercial 
data  available,"  as  mandated  by  section 
4  of  the  Endangered  Species  Act. 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  January  5. 1994. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Sen'ice. 
(FR  Doc.  94-520  Filed  1-6-94:  8:45  am) 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

AGENCY:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Wednesday, 
January  12,  1994.  The  meeting  will  be 
held  in  Room  M09  at  the  Old  Post 
Office,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  beginning  at  8:30 
a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
and  Transportation:  the  Administrators 
of  the  Environmental  Protection  Agency 
and  the  General  Services 
Administration;  the  head  of  an 
additional  Federal  agency;  the  Chairman 
of  the  National  Trust  for  Historic 
Preservation;  the  President  of  the 
National  Conference  of  State  Historic 
Preservation  Officers;  a  Governor;  a 
Mayor;  a  Native  American  or  Native 
Hawaiian;  and  eight  non-Federal 
memlMrs  appointed  by  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chaiiman's  Welcome/Opening 

II.  Opportunities  for  Leadership:  A 
Discussion  of  the  Role  of  the  Council  in  the 
Qinton  Administration 

III.  Revision  of  the  Council's  Section  106 
Regulations 

rv.  Historic  Prewrvation  Legislation 
V.  Executive  Director's  Report 


VI.  Section  106  Cases 

VII.  New  Business 

VIII.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  spetial 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave..  NW.. 
room  809.  Washington.  DC  202-606-8503.  at 
least  seven  (7)  days  prior  to  the  meeting. 

FOR  FURTHER  INPORMATKM  CONTACT: 
Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director.  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave.. 
NW..  #809.  Washington.  DC  20004. 

Dated:  January  4. 1994. 
Robert  D.  Bush, 
Executive  Director. 

|FR  Doc  94-399  Filed  1-6-94;  8:45  ami 
nUMO  coot  4310-1»-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Creek  Ecosystem  Management 
Project,  Tahoe  National  Forest,  Yuba 
and  Sierra  Counties,  CA 

AOENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  timber  harvest, 
plantation  thinning,  fuels  reduction, 
and  wildlife  habitat  improvement 
proiects  for  areas  in  the  Oregon  Creek 
Watershed  and  an  area  in  part  of  the 
North  Yuba  watershed  in  accordance 
with  the  requirements  of  36  CFR  219.19. 
The  project  areas  are  located  within 
portions  of  T.IBN..  R.8.  9.  &  lOE.. 
T.19N..  R.9  &  lOE..  MDB&M. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
afTiected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  should  be  made  in 
writing  and  received  by  February  22, 
1994. 

AOORESSES:  Written  comments 
coQceming  the  project  should  be 
directed  to  Jean  Masquelier,  District 


Ranger.  Downieville  Ranger  District, 
North  Yuba  Ranger  Station,  15924  Hwy 
49,  Camptonville,  CA  95922. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Willour,  Resource  Officer, 
Downieville  Ranger  District, 
Camptonville,  CA  95922.  telephone 
(916) 478-6253. 

SUPPLEMENTARY  MFORMATKM:  The 
Oregon  Creek  Analysis  Area  is  about 
25.000  acres  in  size.  It  incorporates  the 
land  in  the  Oregon  Creek  Watershed  and 
is  located  two  miles  southwest  of 
Comptonville  and  east  to  the  junction  of 
Pliocene  and  Henness  Pass  roads.  The 
area  is  dominated  by  vast,  uniform 
ponderosa  pine  plantations  and  brush 
fields  that  were  a  result  of  the  17.000- 
acre  Mountain  House  Fire  of  1959. 

This  project  was  chosen  by  the  Forest 
Service's  Regional  Office  (Region  5)  to 
be  conducted  as  an  Ecosystem 
Management  Project.  It  was  selected  due 
to  the  opportunities  and  challenges  that 
this  area  has  for  multiple  resource 
management.  There  exists  an 
opportunity  to  increase  the  diversity 
within  the  many  young  pine 
plantations;  this  would  improve  wildlife 
habitat  and  derive  needed  wood  fiber. 
Watershed  problems,  fire  hazards 
within  a  mixed  land  ownership 
landscape,  range  problems,  and  wildlife 
habitat  conditions  represent  some  of  the 
challenges  and  opportunities  for 
improvements  that  will  be  looked  at 
during  this  analysis. 

In  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  analyze  a  range  of 
alternatives  for  treatment  of  the  dense 
stands  of  young  trees  that  address  the 
issues  developed  for  these  sites.  One  of 
the  alternatives  will  be  no  treatment. 
Other  alternatives  will  consider 
differing  levels  of  plantation  thinning, 
timber  harvest,  new  road  construction 
and  reconstruction,  fuel  hazard 
reduction,  and  wildlife  habitat 
improvement  projects.  An  ecological 
approach  will  oe  used  to  achieve 
multiple-use  management  of  the  Oregon 
Creek  area.  It  also  means  that  the  nemis 
of  people  and  environmental  values  will 
be  olended  in  a  such  way  that  the 
Oregon  Creek  area  would  represent  a 
diverse,  healthy,  productive,  and 
sustainable  ecosystem. 

Public  participation  will  be  important 
during  the  analysis,  especially  during 
the  review  of  the  Draft  Environmental 
Impact  Statement.  The  Forest  Service  is 
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seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement 
(DEIS).  The  scoping  process  includes: 

1.  identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  is.sues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  list  of  issues  has  been 
identified  through  initial  scoping: 

(1)  To  what  extent  will  future  options 
for  the  management  of  California 
spotted  owls  be  maintained? 

(2)  To  what  extent  can  the  potential 
for  large  catastrophic  wildfires,  like  the 
17,000-acre  Mountain  House  Fire  of 
1959,  be  reduced  within  the  project 
area? 

(3)  To  what  extent  can  the  forest 
health  be  improved  in  the  Oregon  Creek 
project  area?  In  addition,  what  level  of 
timber  commodities  could  result  from 
forest  health  improvement  projects  and 
other  timber  management  proposals? 

(4)  To  what  extent  will  long-term 
transportation  management  objectives 
be  met  for  the  area? 

(5)  To  what  extent  will  the  views  from 
North  Yuba  River,  Middle  Yuba  River, 
Oregon  Creek,  and  Highway  49  be 
affected?  What  visual  character  will 
result  from  the  proposed  activities,  and 
to  what  extent  will  these  activities  affect 
views  from  private  land  within  the 
study  area? 

(fi)  To  what  extent  will  the 
outstandingly  remarkable  historical 
values  that  made  Oregon  Creek  eligible 
as  a  Wild  and  Scenic  River  and 
classified  as  a  recreation  river  be 
affected  by  the  proposed  activities  with 
the  study  area? 

(7)  To  what  extent  will  wafer  quality 
in  the  Oregon  Creek  and  the  Humbug 
Creek  watersheds  be  affected  by  the 
proposed  activities? 

(8)  To  what  extent  will  air  quality  in 
the  Oregon  Creek  and  North  Yuba  River 
drainages,  and  in  the  towns  of 
Camptonville,  Forest  City.  Pike,  and 
Alleghany,  be  affected  by  proposed 
activities? 

(9)  To  what  extent  will  long-term 
productivity  be  affected  by  proposed 
activities? 
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who  may  be  interested  in,  or 
jy  the  decision,  are  encouraged 
other  significant  issues, 
icipation  has  been  previously 
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laim  owners,  private  land 
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di  aft  EIS  is  expected  to  be  filed 
Environmental  Protection 
EPA)  and  to  be  available  for 
by  approximately  the 
March,  1994.  The  comment 
the  draft  EIS  will  be  45  days 
date  the  EPA  publishes  the 
availability  in  the  Federal 

Forest  Service  believes,  at  this 
;e,  it  is  important  to  give 
notice  of  several  court  rulings 
public  participation  in  the 
r  lental  review  process.  First, 
of  draft  environmental  impact 
must  structure  their 
ion  in  the  environmental 
the  proposal  so  that  it  is 
ul  and  alerts  an  agency  to  the 

position  and  contentions. 
Yankee  Nuclear  Power  Corp  v. 
U.S.  519,  553  (1978).  Also, 
r  lental  objections  that  could  be 
the  draft  EIS  stage  but  that  are 
i  until  after  completion  of  the 
may  be  waived  or  dismissed  by 
City  ofAngoon  v.  Model.  803 
1022  (9th  Cir.  1986)  and 
n  Heritages  Inc.  v.  Harris,  490 
1334. 1338  (E.D.Wi.s.  1980). 
3f  the  court  rulings,  it  is  very 
that  those  interested  in  this 
action  participate  by  the  close 
day  comment  period  so  that 
;  ve  comments  and  objections 
available  to  the  Forest  Service 
en  it  can  meaningfully 
lem  and  respond  to  them  in 
EIS. 

St  the  Forest  Ser\'ice  in 
ig  and  considering  issues  and 
on  the  proposed  action, 
s  on  the  draft  EIS  should  be  as 

possible.  It  is  helpful  if 
s  refer  to  specific  pages  or 
of  the  draft  EIS  or  the  merits  of 
formulated  and 


s 


di.scussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  final  EIS  is  expected  to  be 
available  by  the  middle  of  June,  1994. 
The  responsible  official,  who  is  the 
Tahoe  National  Forest  Supervisor,  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 

Dated:  December  20, 1993. 
|udie  L.  Tartaglia, 

Deputy  Forest  Supervisor. 

|FR  Doc.  93-355  Filed  1-6-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Plant  and  Equipment 
Expenditures  Survey. 

Form  Ntimberfs):  PE-1,  PE-2,  PE-3, 
PE-^(P),  PE-5,  PE-6. 

Agency  Approval  Number:  0607- 
0641. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  27,175  hours. 

Number  of  Respondents:  15.000. 

Avg  Hours  Per  Response:  42  minutes. 

Needs  and  Uses:  Tne  Bureau  of  the 
Census  conducts  the  Plant  and 
Equipment  Expenditures  Survey  (P&E) 
on  a  quarterly  and  annual  basis  to 
obtain  data  on  planned  and  actual 
investment  in  new  plant  and  equipment 
from  nonagricultural  business  firms.  We 
collect  data  quarterly  from  most 
respondents  and  annually  from  small 
companies  and  from  chronic  non- 
respondents  to  the  quarterly  forms. 
These  estimates  are  one  of  the  most 
important  indicators  used  by  business 
and  public  officials  in  assessing  near- 
term  economic  activity. 

Affected  Public:  Businesses  or  other 
for-profit  organizations.  Non-profit 
institutions.  Small  businesses  or     • 
organizations. 

Frequency:  Quarterly  and  Annually. 

Respondent's  Obligation:  Quarterly 
forms-voluntary.  Annual  and 
counterpart  forms-mandatory. 


OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
informatibn  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  January  3, 1994. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

[PR  Doc.  94-396  Filed  1-6-94;  8:45  ami 
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Intemational  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application. 

SUMMARY:  The  OfTice  of  Export  Trading 
Company  Affairs,  Intemational  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe,  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs,  Intemational  Trade 
Administration.  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitmst  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  Conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
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An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
Intemational  Trade  Administration, 
Department  of  Commerce,  room  IBOOH, 
Washington.  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  93- 
00003."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  American  Trade  Partners. 
Inc..  P.O.  Box  165501,  Miami,  Florida 
33116-5501.  Contact:  Morris  Kessler. 
President.  Telephone:  (305)  266-1276. 

Application  No.:  93-00003. 

Dote  Deemed  Submitted:  December 
30, 1993. 

Members  (in  addition  to  applicant): 
None. 

American  Trade  Partners,  Inc.  seeks  a 
Certificate  to  cover  the  following 
specific  Export  Trade,  Export  Markets, 
and  Export  Trade  Activities  and 
Methods  of  Operations. 

Export  Trade 

1.  Products 
All  products. 

2.  Services 
All  services. 

3.  Technology  Rights 
All  technology  rights. 

4.  Export  Trade  Facilitation  Services 
All  export  trade  facilitation  services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
Distrid  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

American  Trade  Partners,  Inc.  may: 

a.  Export  specific  Products  and  or 
Services  in  response  to  specific  orders 
and  contact  individual  suppliers  as  to 
competitive  prices,  quality,  and 
availability: 

b.  Provide  and  arrange  for  Export 
Trade  Facilitation  Services; 

c.  Exchange  information  only  in  one- 
on-one  discussions  with  specific 
suppliers  on  specific  orders  or  market 
conditions: 


d.  Enter  into  exclusive  licensing  and 
distributorship  agreements  with 
suppliers  for  the  export  of  Products. 
Services,  and  Technology  Rights  to  the 
Export  Markets; 

e.  Allocate  export  sales  or  divide  the 
Export  Markets  among  suppliers  for  the 
sale,  licensing  or  distribution  of 
Products.  Services,  and  Technology 
Rights; 

f.  Establish  the  price  of  Products. 
Services,  and  Technology  Rights  for 
sale,  licensing  or  distribution  in  the 
Export  Markets: 

g.  Negotiate  and  manage  licensing 
agreements  for  the  export  of  Technology 
Rights;  and 

h.  Collect  information  on  trade 
opportunities  in  the  Export  Markets  and 
distribute  such  information  to  clients. 

Dated:  January  4. 1994. 
Friedrich  R.  Cnipe, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

IFR  Doc.  94-395  Filed  1-6-94;  8:45  ami 
BILUNQCOOt  3S10-OA-P 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Modification  No.  3  to  permit 
No.  628.  Indianapolis  Zoo  (P409). 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  628.  issued  to  the 
Indianapolis  Zoological  Society,  Inc.. 
Indianapolis.  Indiana,  has  been 

modified. 

ADDRESSES:  Documents  pertaining  to  the 
permit  and  modification  are  available 
for  review  by  appointment  in  the 
following  offices: 
Office  of  Protected  Resources.  NMFS, 

NOAA.  1315  East-West  Highway. 

room  13130,  Silver  Spring,  MD  20910 

(301/713-2289); 
Director.  Northeast  Region,  NMFS, 

NOAA,  One  Blackburn  Drive, 

Gloucester.  MA  01930  (508/281- 

9300):  and 
Director,  Southeast  Region,  NMFS, 

NOAA,  9450  Koger  Boulevard,  St. 

Petersburg,  FL  33702  (813/893-3141). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
provisions  of  §§  216.33  (d)  and  (e)  of  the 
Regulations  Goveming  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  Public  Display  Permit  No. 
628,  issued  to  the  Indianapolis 
Zoological  Society,  Inc.,  Indianapolis. 
Indiana  46222.  on  April  13. 1988  (53  FR 
12801).  modified  October  5. 1989  (54  FR 
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42321)  and  October  28.  1993  (58  FR 
58686),  is  further  modiHed  as  follows: 

Section  B.6,  the  Tirst  sentence  is 
changed  to  read: 
"6.  The  authority  to  acquire  the 

Pseudorca  crassidens  authorized 
herein  shall  extend  from  date  of 
issuance  through  February  28, 
1994." 
All  other  conditions  currently 
contained  in  the  permit  remain  in  effect. 

This  modiHcation  is  effective  on 
January  1, 1994. 

Dated:  December  30, 1993. 
WiUiam  W.  Fox,  Jr., 
Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-351  Filed  1-6-94;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration. 

Marine  Mammals 

'AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  Scientific 
Research  Permit  No.  810  submitted  by 
the  University  of  Hawaii  at  Manoa.  96- 
043  Ala  Ike.  Pearl  City.  HI  96782,  has 
been  granted. 

ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  onice(s): 
Office  of  Protected  Resources,  NMFS, 
NOAA,  1315  East-West  Hwy.,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289);  Coordinator,  Pacific  Area 
Office,  Southwest  Region.  NMFS. 
NOAA,  2570  Dole  Street.  Honolulu,  HI 
96822-2396  (808/955-8831);  and. 
Director,  Southwest  Region,  NMFS, 
NOAA,  501  W.  Ocean  Boulevard,  Suite 
4200,  Long  Beach.  CA  90802-4213  (310/ 
980-4016). 

SUPPLEMENTARY  INFORMATION:  On 
November  18.  1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  60850)  that  a  modification  of  Permit 
No.  810,  issued  January  12, 1993.  had 
been  requested  by  the  above-named 
organization  .  The  requested 
modification  has  been  granted  under  the 
authorit3Kof  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
sections  216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act 
(ESA)  of  1973.  as  amended  (16  U.S.C. 
1531  et  seq.),  and  the  provisions  of 
§222.25  of  the  regulations  governing  the 
taking,  importing,  and  exporting  of 


endanger^  fish  and  wildlife  (50  CFR 
part  222). 

Permit  So.  810  is  modified  to  include 
Hawaiian  monk  seals  [Monacbus 
schauinslindi]  and  several  odonlocete 
species  in  ligenous  to  Hawaii. 

Issuanci  of  this  Modification  as 
required  b  y  the  ESA  of  1973  was  based 
on  a  findii  ig  that  such  Permit:  (1)  Was 
applied  fa  r  in  good  faith:  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangere  d  species  which  is  the  subject 
of  this  pet  nit;  and  (3)  is  consistent  with 
the  purpo!  es  and  (>olicies  set  forth  in 
Section  2  )f  the  ESA. 


Dated:  December 
William  W 
Director. 
National  Mjirine 
IFR  Doc 
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28.  1993. 
Fox,  Jr.. 

ice  of  Protected  Resources. 
Fisheries  Service. 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVEREL  Y  DISABLED 

Procurem  snt  List;  Proposed  Additions 
and  Delet  ons 

AGENCY:  Committee  for  Purchase  From 

People  Wl  10  Are  Blind  or  Severely 

Disabled. 

ACTION:  Pi  aposed  additions  to  and 

deletions  rom  procurement  list. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  tc  be  furnished  by  nonprofit 
agencies  e  mploying  persons  who  are 
blind  or  h  ive  other  severe  disabilities, 
and  to  del  Jte  commodities  previously 
furnished  by  such  agencies. 


COMMENTS 


progure 
nonprofi 
who  are 
disabilities 


MUST  BE  RECEIVED  ON  OR 


BEFORE:  F  ibruary  7, 1994. 
ADDRESSED  i:  Committee  for  Purchase 
From  Peo  tie  Who  Are  Blind  or  Severely 
Disabled,  >ystal  Square  3,  suite  403, 
1735  Jeffe  son  Davis  Highway, 
Arlington  Virginia  22202-3461. 
FOR  FURTI-  ER  INFORMATION  CONTACT: 
Beverly  V  ilkman,  (703)  603-7740. 
SUPPLEME  ITARY  INFORMATION:  This 
notice  is  p  ublished  pursuant  to  41 
U.S.C.  47(^)(2)  and  41  CFR  51-2.3.  Its 
purpose  i!  to  provide  interested  persons 
an  opport  inity  to  submit  comments  on 
the  possib  le  impact  of  the  proposed 
actions. 

Additions 

If  the  O  immittee  approves  the 
proposed  iddition,  all  entities  of  the 
Federal  G  )vemment  (except  as 
otherwise  indicated)  will  be  required  to 
services  listed  below  from 
profit  Agencies  employing  persons 
ind  or  have  other  severe 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Services 

Grounds  Maintenance  for  the  following  U.S. 

Army  Corps  of  Engineers  Reservations: 
Bayou  Boeuf  Lock.  Berwick  Lock.  East 

Calumet  Floodgate.  West  Calumet 

Floodgate,  Charenton  Floodgate 
Morgan  City  Vicinity.  Louisiana 
Nonprofit  Agency:  Bayou  Industrial 

Maintenance  Services.  Inc.,  Berwick. 

Louisiana 
lanitorial/Grounds  Maintenance 
Child  Development  Center,  U.S.  Coast 

Guard  Academy,  New  London, 

Connecticut 
Nonprofit  Agency:  Constructive 

Workshops,  Inc..  New  Britain. 

Connecticut 
Repair  and  Distribution  of  Government- 
owned  Shoe  Lasts 
Defense  Personnel  Support  Center. 

Philadelphia,  Pennsylvania 
Nonprofit  Agency:  Cleveland  Skilled 

Industries.  Cleveland.  Ohio  at  its  facility 

in  Elyria,  Ohio 

Deletions 

It  is  prop>osed  to  delete  the  following 
commodities  from  the  Procurement  List: 
Paper,  Teletypewriter 

7530-00-262-9178 

7530-00-721-9691 

7530-00-223-7969 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  94-352  Filed  1-6-94;  8:45  ami 
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Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity,  military 
resale  commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTWE  DATE:  February  7, 1994. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  1,  November  15  and  19,  1993, 
the  Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  51319,  60181 
and  61073)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  military  resale 
commodities  and  service,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity,  military  resale  commodities 
and  service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity,  military  resale  commodities 
and  service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity,  military  resale 
commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity,  military  resale  commodities 
and  service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
0*Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity, 
military  resale  commodities  and  service 
proposed  for  addition  to  the 
Procurement  List. 
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Accordingly,  the  following 
commodity,  military  resale  commodities 
and  service  are  hereby  added,  to  the 
Procurement  List: 

Comiaadity 

Stake,  Vehicle  Body.  Rack  Assembly 
2510-01-180-1099 

Military  Resale  CmBnodities 

Cutlers',  Heavy  Duty 
M.rI  532  (Place  Settings) 
M.R.  533  (Knife) 
MR.  534  (Fork) 
MR.  535  (Spoon) 

Service 

)anitorial/CustodiaI 

Riverside  National  Cemetery.  22495  Van 
Buren  Boulevard.  Riverside.  California. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective  date 
of  this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  94-353  Filed  1-6-94:  B.45ani] 
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DEPARTMEHT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submtttod  to  0MB  for 
Review 

ACTION:  Notice, 


JMI 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Statement  of  witness/suspect/ 
complainant:  AFForm  1168. 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Average  Burden  Hours/Minutes  per 
Response:  20  Minutes. 

Responses  per  Respondent:  1. 

Number  of  Respondents:  168.000. 

Annual  Burden  Hours:  55,400. 

Annual  Responses:  168,0(X). 

Needs  and  Uses:  This  form  is  used  to 
collect  vital  information  htan  witnesses, 
suspects,  and  complainants  in  reference 
to  criminal  activity,  disturt>ances.  and 
other  law  enforcement  matters  oo 
military  installations.  The  affected 
public  includes  retirees,  dependents, 
other  Federal  agency  personnel,  civilian 
contractors,  businesses,  and  other 
Government  representatives. 

Affected  Public:  Individuals  or 
households,  State  and  local 
governments.  Federal  agencies  or 
employees,  small  businesses  or 
organizations. 


Frequency:  On  occaeion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  room  3235.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington,  Virginia  22202- 
4302. 

Dated:  January  3.  1994. 
L.M.  Byiram, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc  94-373  Filed  1-6-94: 8:45  ami 

BRUNO  CODE  SOOIKM  M 


Office  of  ttie  Secretary 

Estatiiishntent  of  the  Department  of 
Defense  <DoD)  Historical  Advisory 
Contmittee 


ACTION:  Notice. 


SUMMARY:  The  DoD  Historical  Advisory 
Committee  is  being  established  in 
consonance  with  the  public  interest, 
and  in  accordance  with  the  provisions 
of  Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act."  This 
Committee  will  replace  three  historical 
advisory  committees  of  the  military 
departments  which  were  terminated 
September  30.  1993  in  response  to 
Executive  Order  12838,  Office  of 
Management  and  Budget  Bulletin  93- 
10,  "Termination  and  Limitation  of 
Federal  Advisory  Committees." 

The  DoD  Historical  Advisory 
Committee  will  provide  advice  to  the 
Secretary  of  Defense,  the  secretaries  of 
the  military  departments,  and  the  heads 
of  other  DoD  components  who 
participate,  regarding  the  professional 
standards,  historical  methodology, 
program  priorities,  liaison  with 
professional  groups  and  institutions, 
and  adequacy  of  resources  connected 
with  the  various  historical  programs  and 
associated  activities  of  the  DoD.  These 
include  historical,  archival,  museum, 
library,  art,  curatorial,  and  related 
programs. 

The  Committee  will  be  composed  of 
a  diverse  group  of  cixperts  in  historical 
disciplines,  numbering  35  to  40 
members  who  represent  academic  and 
professional  institutions,  and  other 
historical  fields  of  endeavor.  Eflbrts  witi 
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be  made  to  ensure  a  balanced 
membership,  considering  the  functions 
to  be  performed  and  the  interest  groups 
represented. 

For  further  information  regarding  the  DoD 
Historical  Advisory  Committee,  contact:  Dr. 
Alfred  Goldberg,  the  OSD  Historian.  (703) 
697-4216. 

Dated:  January  3. 1994. 
L.M.  Byntim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
jFR  Doc.  94-372  Filed  1-6-94;  8:45  am| 

BILUNG  COOE  SOWMM-M 


Defense  Environmental  Response 
Task  Force 

AGENCY:  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Environmental 
Security). 

ACTION:  Notice  of  business  meeting  and 
hearing. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Response  Task  Force. 
The  purpose  of  the  meeting  is  to  follow 
up  on  the  September  23. 1993,  meeting 
and  to  present  and  discuss  three  draft 
issue  papers  on  the  environmental 
baseline  survey,  leasing,  and  the 
implementation  of  fast-track  cleanup. 
The  task  force  also  will  discuss  ways  to 
expedite  and  improve  environmental 
response  actions  at  military  installations 
that  are  being  closed  or  realigned 
pursuant  to  Public  Law  100-536  and 
Public  Law  101-510.  The  business 
meeting  and  hearing  will  be  open  to  the 
public.  Public  witnesses  desiring  to 
speak  before  the  Task  Force  should 
contact  LTC  William  Andrews.  USA. 
Task  Force  Executive  Secretary,  and 
prepare  a  written  statement  that  can  be 
summarized  orally  before  the  Task 
Force  at  the  time  to  be  fixed  for  public 
witnesses.  Written  statements  must  be 
received  by  the  close  of  business. 
,  January  19, 1993.  at  the  Office  of  the 
Deputy  Under  Secretary  of  Defense 
(Environmental  Security). 

DATES:  January  26, 1993, B  a.m.-5:30 

p.m. 

ADDRESSES:  San  Francisco  Hilton  & 

Towers.  333  OTarrell  Street,  San 

Francisco.  CA  94102-2189.  Telephone 

(415) 771-1400. 

FOR  FURTHER  INFORMATION,  CONTACT: 
LTC  William  Andrews.  USA.  Task  Force 
Executive  Secretary,  Office  of  the 
Deputy  Under  Secretary  of  Defense 
(Environmental  Security).  RM-3C771. 
the  Pentagon.  Washington.  DC.  20301- 
8000.  telephone  (703) 697-7475  or  (703) 
697-9793. 
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Da(c(  :  January  2.  1994. 
L.  M .  B  ^um, 

Alternc  te  OSD  Federal  Register.  Liaison 
Officer  Department  of  Defense. 
jFK  Do( :.  94-303  Filed  1-6-94;  8:45  ami 

BILUNO  »0E  5000  04  M 


DEPA  tlMENT  OF  DEFENSE 

GENE  tAL  SERVICES 
ADMir  ISTRATION 

NATIG  ^AL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 
[0MB  Control  No.  9000-0090] 

Clearance  Request  for  Rights  in  Data 
and  Copyrights 

AGENCIES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Admiriistration  (NASA). 

ACTIONp 

extens 

(9000-b090). 


SUMMA  ^Y 


Under  the  provisions  of  the 
Papervirork  Reduction  Act  of  1980  (44 
3051),  the  Federal  Acquisition 
ion  (FAR)  Secretariat  has 
1  ted  to  the  Office  of  Management 
Bi  dget  (OMB)  a  request  to  review 
p  jrove  an  extension  of  a  currently 

'  information  collection 
r^ment  concerning  Rights  in  Data 
rights. 

FURTHER  INFORMATION  CONTACT: 
Fayson.  Office  of  Federal 
tion  Policy.  GSA  (202)  501- 
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Notice  of  request  for  an 
on  to  an  existing  OMB  clearance 


SUPPLE  MENTARY  INFORMATION: 

A.  Pur  >ose 

Righ  s  in  Data  is  a  regulation  which 
concer  is  the  rights  of  the  Government, 
and  or  anizalions  with  which  the 
Goven  ment  contracts,  to  information 
develo  )ed  under  such  contracts.  The 
ne4tion  of  such  rights  is  necessary 
to  protect  the  contractor's  rights 
isclose  proprietary  data  and  to 
hat  data  developed  with  public 
»  available  to  the  public, 
nformation  collection  burdens 
irdkeeping  requirements 
'  in  this  regulation  fall  into  the 
ng  four  categories, 
provision  which  is  to  be 
'  in  solicitations  where  the 
would  identify  any  proprietary 
would  use  during  contract 
performance  in  order  that  the 

ing  officer  might  ascertain  if 
p  oprietary  data  should  be 
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ract  provisions  which,  in 
circumstances,  would  be 
in  a  contract  and  require  a 


contractor  to  deliver  proprietary  data  to 
the  Government  for  use  in  evaluation  of 
work  results,  or  is  software  to  be  used 
in  a  Government  computer.  These 
situations  would  arise  only  when  the 
very  nature  of  the  contractor's  work  is 
comprised  of  limited  rights  data  or 
restricted  computer  software  and  if  the 
Government  would  need  to  see  that  data 
in  order  to  determine  the  extent  of  the 
work. 

(c)  A  technical  data  certification  for 
major  systems,  which  requires  the 
contractor  to  certify  that  the  data 
delivered  under  the  contract  is 
complete,  accurate  and  compliant  with 
the  requirements  of  the  contract.  As  this 
provision  is  for  major  systems  only,  and 
few  civilian  agencies  have  such  major 
sy-stems,  only  about  30  contracts  will 
involve  this  certification. 

(d)  The  Additional  Data  Requirements 
clause,  which  is  to  be  included  in  all 
contracts  for  experimental, 
developmental,  research,  or 
demonstration  work  (other  than  basic  or 
applied  research  to  be  performed  solely 
by  a  university  or  college  where  the 
contract  amount  will  be  $500,000  or 
less).  The  clause  requires  that  the 
contractor  keep  all  data  first  produced 
in  the  performance  of  the  contract  for  a 
period  of  three  years  from  the  final 
acceptance  of  all  items  delivered  under 
the  contract.  Much  of  this  data  will  be 
in  the  form  of  the  deliverables  provided 
to  the  Government  under  the  contract 
(final  report,  drawings,  specifications, 
etc.).  Some  data,  however,  will  be  in  the 
form  of  computations,  preliminary  data, 
records  of  experiments,  etc..  and  these 
will  be  the  data  that  will  be  required  to 
be  kept  over  and  above  the  deliverables. 
The  purpo.se  of  such  recordkeeping 
requirements  is  to  insure  that  the 
Government  can  fully  evaluate  the 
research  in  order  to  ascertain  future 
activities  and  to  insure  that  the  research 
was  completed  and  fully  reported,  as 
well  as  to  give  the  public  an  opportunity 
to  assess  the  research  results  and  secure 
any  additional  information.  All  data 
covered  by  this  clause  is  unlimited 
rights  data  naid  for  by  the  Government. 

Paragrapri  (d)  of  the  Rights  in  Data- 
General  clause  outlines  a  procedure 
whereby  a  contracting  officer  can 
challenge  restrictive  markings  on  data 
delivered.  Under  civilian  agency 
contracts,  limited  rights  data  or 
restricted  computer  software  is  rarely,  if 
ever,  delivered  to  the  Government. 
Therefore,  there  will  rarely  be  any 
challenges.  Thus,  there  is  no  burden  on 
the  public. 

Under  the  procedures  established  for 
development  of  the  FAR.  agency  and 
public  comments  were  solicited  and 
each  comment  was  addressed  before 


finalization  of  the  text.  The  comments 
which  were  received  were  for  the  most 
part  fit)m  educational  institutions, 
which  stated  that  requiring  their 
investigators  to  keep  records  of 
unlimited  rights  data  for  three  years 
after  acceptance  of  deliverables  was 
unreasonable,  in  that  such  investigators 
in  reality  do  not  segregate  their  research 
by  contract,  but  rather  combine  it  with 
other  data  in  order  to  continue  their 
research.  In  light  of  this,  the  proposed 
rule  was  changed  to  state  that  the 
Additional  Data  Requirements  clause 
would  not  be  placed  in  contracts  for 
basic  or  applied  research  with 
educational  institutions  where  the  value 
was  $500,000  or  less.  The  $500,000 
threshold  was  adopted  after  surveying 
the  major  civilian  research  and 
development  {R&D)  agencies,  whose 
data  suggested  that  an  average  R&D 
contract  was  $250,000  to  $300 ,000^ 
commensurate  with  other  clause 
thresholds  (e.g.,  small  business 
subcontracting),  the  $500,000  threshold 
was  chosen.  Thus,  for  most  R&D 
contracts  with  universities,  no 
recordkeeping  is  required. 
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fi.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  itespondents, 
1,100;  responses  per  respondent,  1;  total 
annual  responses,  1,100,  preparation 
hours  per  response,  2.7;  and  total 
response  burden  hours,  2,970. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
9,000;  hours  per  recordkeeper,  3;  and 
total  recordkeeping  burden  hours, 
27.000 

OBTAININQ  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037. 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0090,  Right  in  Data  and 
Copyrights,  in  all  correspondence. 

Dated:  Decemtier  28, 1993. 
Beverly  Fayson, 
FAR  Secretariat. 
jFR  Doc  94-361  Filed  l-«-94:  8:45  am) 


Office  of  ttie  Secretary 

Defense  Science  Board  Task  Force  on 
Antitrust  Aspects  of  Defense  Industry 
Consolidation 

ACTION:  Notice  of  Advisory  Conunitlee 
Meeting. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Antitrust  Aspects  of 
Defense  Industry  Consolidation  will 
meet  in  open  session  on  January  27-28, 
1994  at  the  Pentagon,  Room  3£869, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Ms.  Amy 
Jeffress  at  (703)  697-7228. 

Dated:  January  3, 1994. 
L.  M.  Bjrnmn, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-369  Filed  l-«-94;  8:45  am| 
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Defense  Science  Board  Task  Force  on 
Readiness 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Readiness  will  meet  in 
closed  session  on  January  7, 14,  and  19, 
1994  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  provide 
advice,  recommendations,  and 
supporting  rationale  on  the  components 
of  a  Readiness  Early  Warning  System  to 
insure  that  our  forces  do  not  become 
"hollow,"  and,  where  deficiencies  may 
begin  to  emerge,  to  suggest  corrective 
actions. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Foroe 
meetings,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  thait 
accordingly  these  meetings  will  be 
closed  to  the  public 
L.  M.  Bynum, 

Alternate  OSD  Federal  Blister  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc  94-370  Filed  1-6-94;  8:45  amj 

MLIMOCOOE 


Office  of  the  Secretsry  of  Defense 

Department  ot  Defense  Wag* 
Committee;  Notice  of  aosed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday.  February  1. 
1994;  Tuesday,  February  8. 1994; 
Tuesday.  February  15. 1994;  and 
Tuesday,  February  22, 1994,  at  2  p.m.  in 
room  800,  Hoffman  Building  #1, 
Alexandria  Virginia. 

The  Committee's  primary 
responsibility  is  to  consider  and  sutrmit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Personnel  and 
Readiness)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  32-463,  meetings  may  be 
closed  1o  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy /Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(c)(2;),  and  the  detailed 
wage  data  considered  were  (Gained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C  552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  Defense 
Wage  Committee,  room  3D264,  The 
Pentagon.  Washington,  DC  20310. 
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Dated:  January  3, 1994. 
L.M.  Bynum, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

|FR  Doc.  94-371  Filed  1-6-94.  8:45  ami 

BILUNG  CODE  $00»-04-M 

Department  of  the  Air  Force 

Addendum  to  the  Environmental 
Impact  Statement  for  the  Modification 
of  Military  Special  Use  Airspace  To 
Support  the  140th  Fighter  Wing. 
Colorado  Air  National  Guard  Buckley 
Air  National  Guard  Base,  Aurora, 
Colorado;  Notice  of  Intent 

The  United  States  Air  Force  and  the 
Air  National  Guard  are  announcing  an 
addendum  to  the  Colorado  Airspace 
Initiative  Environmental  Impact 
Statement  (EIS). 

The  addendum  modifies  proposed 
actions  and  alternatives  to  the  Colorado 
Airspace  Initiative  Environmental 
Impact  Statement  as  a  result  of  the 
recently  enacted  Colorado  Wilderness 
Act  of  1993  and  the  Air  National 
Guard's  policy  regarding  aircraft 
overflight  of  Wilderness  and  Wild  & 
Scenic  River  Areas. 

The  Air  Force  and  Air  National  Guard 
are  planning  to  conduct  a  Scoping 
meeting  at  the  Blanca/Fort  Garland 
Community  Center,  Fort  Garland, 
Colorado,  February  1, 1994,  5  p.m. 
ending  at  approximately  10  p.m. 
Additional  nights  will  be  scheduled 
depending  upon  attendance  and  will  be 
announced  at  the  meeting. 

The  purpose  of  this  meeting  is  to 
present  information  concerning  the 
addendum  and  to  solicit  public  input 
with  respect  to  issues  to  be  addressed, 
effort  to  be  expended,  and  alternatives 
that  should  be  addressed  in  the  EIS. 
Questions  or  clarifications  concerning 
the  proposal  or  any  other  information 
presented  will  be  answered  as  they 
relate  to  the  scope  of  the  effort 
anticipated. 

The  Scoping  meeting  will  include 
opportunities  for  clarification  of  the 
addendum  and  statements  from 
representatives  of  government  agencies 
and  the  public.  To  ensure  the  maximum 
opportunity  for  public  participation, 
initial  presentations  and  questions  by 
individuals  will  be  limited  to  a 
maximum  of  five  minutes  until  all  those 
desiring  an  opportunity  to  speak  have 
been  accommodated.  Additional 
presentations  and  questions  will  be 
accepted  at  the  end  of  the  meeting. 
Submission  of  written  comments  and 
questions  will  be  accepted.  Submission 
of  written  comments  is  encouraged  but 
is  not  required.  Written  comments  and 
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of  any  length  submitted  at  the 
during  the  public  comment 
1  be  considered  in  their 


I  ensife  the  Air  Force  and  the  Air 
( luard  have  sufficient  time  to 
I  ublic  input  on  issues  and 
in  the  preparation  of  the 
comments  should  be 
to  the  address  below  by 
8,  1994.  The  Air  Force  and 
1  Guard  will  accept 
at  the  address  below  at  any 
g  the  environmental  impact 
process, 
further  information  concerning 
um,  preparation  of  the  EIS 
Colorado  Airspace  Initiative,  or 

written  comment,  contact: 
m  jntal  Support,  Air  National 
I  eadiness  Center,  ANGRC/ 
i  kttention:  Mr.  Harry  A. 
,  Jr..  3500  Fetchet  Avenue, 
18,  Andrews  Air  Force 
20331-5157.  Telephone: 
981-8143. 
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Enviror  mental  Protection, 

ronnjental  Impact  Statement,  US 
Air  National  Guard,  Buckley 
Colorado,  Notice  of  Intent 

to  the  Environmental  Impact 
for  the  Modifications  of 
pecial  Use  Airspace  to 
140th  Fighter  Wing, 
Mr  National  Guard  Buckley 
lofial  Guard  Base.  Aurora, 
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f  ?deral  Register  Liaison  Officer. 
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BILLING  CCC  E  3910-01-W 


Departm<  nt  of  the  Navy 

Record  o  Decision  for  Construction  of 
Element  1 1  Breakwater/Pier  at  Naval 
Station  P  jget  Sound,  Everett,  WA 

Pursua  It  to  section  102(2)(C)  of  the 
National  environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508),  the  Department  of 
the  Navy  Bnnounces  its  decision  to 
construct  a  breakwater/pier  at  Naval 
Station  Pvget  Sound,  Everett. 
Washington.  This  action  was  identified 
as  the  preferred  ahemative  in  the  Draft 
and  Fina  Supplemental  Environmental 
Impact  S  atements  (DSElS/FSEIS) 
distributt  d  to  the  public  in  March  and 
Novembc  r,  1993,  respectively.  The 
process  li  ading  to  the  SEIS  and  this 
decision  ire  consistent  with  a 
Settlemei  it  Agreement  with  the  Friends 
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of  the  Earth,  et  al.  concerning 
homeporting  actions  at  Everett. 

Comments  received  from  the  public 
on  the  DSEIS  and  during  a  public 
hearing  held  in  April  1993  were 
concerned  primarily  with  potential 
impacts  from  dredging  and  breakwater/ 
pier  physical  obstruction/shading  of 
salmonid  migrations.  These  concerns 
were  responded  to  in  the  FSEIS  and 
there  were  no  public  comments  on  the 
FSEIS.  The  Navy  is  not  aware  of  any 
remaining  unresolved  environmental 
issues. 

The  Element  II  breakwater/pier 
project  consists  of  dredging  and 
construction  of  a  pile-supported 
breakwater/pier.  The  breakwater/pier 
will  allow  berthing  for  the  currently 
planned  ship-mix  which  cannot  be 
adequately  accommodated  at  the 
Element  I  facilities,  and  will  provide 
wave  attenuation  for  ships  berthed  at 
the  Carrier  Pier.  The  breakwater/pier 
will  also  provide  for  fish  passage. 
Element  II  projects  will  not  increase  the 
number  of  vessels  or  personnel  to  be 
stationed  at  Everett,  over  those  planned 
for  in  Element  I. 

The  project  will  require  dredging  and 
disposal  of  about  150,000  cubic  yards  of 
marine  sediments,  constniction  of  a 
baffle-wall  breakwater  structure,  and.  at 
a  later  date,  conversion  of  the  structure 
into  a  breakwater  pier  capable  of 
berthing  Navy  ships.  Dredging  and 
construction  of  the  breakwater 
component  is  expected  to  begin  in 
Fiscal  Year  (FY)  1994.  Construction  of 
the  pier  component  is  scheduled  to 
begin  in  FY  1997.  The  material  to  be 
dredged  has  been  determined  to  be 
acceptable  for  disposal  at  the  Port 
Gardner,  Puget  Sound  Dredged  Disposal 
site.  Dredging  will  be  scheduled  to 
avoid  the  out-migration  of  juvenile 
salmon  from  the  Snohomish  River  from 
March  15  to  July  1. 

The  no  action  alternative  was 
dismissed  from  further  consideration 
because  it  would  make  it  impracticable 
for  the  Navy  to  safely  complete  its 
mission  at  an  established  hoin«  port. 
Alternative  designs  and  concepts  for 
wave  attenuation  and  berthing  were 
evaluated  in  the  SEIS  and  were  rejected 
in  preference  to  the  proposed  action  for 
environmental,  operational,  and  safety 
reasons  that  were  described  in  detail  in 
the  DSEIS/FSEIS.  The  FSEIS 
incorporates  the  DSEIS  by  reference  and 
the  two  must  be  used  in  conjunction. 

The  proposed  action  will  not  impact 
federally  protected  wetlands  or 
endangered  species.  The  proposed 
action  conforms  with  the  Washington 
State  Implementation  Plan  for  meeting 
ambient  air  quality  standards.  The 
proposed  action  will  not  impact 


archaeological,  cultural,  or  historic 
resources  listed,  or  determined  eligible 
for  listing,  on  the  National  Register  of 
Historic  Places.  The  Navy  has 
determined  that  the  proposed  action  is 
consistent  with  the  maximum  extent 
practicable  with  the  Washington  State 
Coastal  Zone  Management  Plan. 
Questions  regarding  the  SEIS 
prepared  for  this  action  may  be  directed 
to  the  Engineering  Field  Activity 
Northwest,  Naval  Facilities  Engineering 
Command,  (Attn:  Mr.  Don  Morris),  3505 
NW  Anderson  Hill  Road,  Silverdale, 
Washington,  telephone  (206)  396-5976. 

Dated:  January  3.  1994. 
Elsie  L.  Munseil. 

Deputy  Assistant  Secretary  of  the  Navy 
(Environment  and  Safety). 

Dated:  )anuary  4. 1994. 

Michael  P.  Rummel. 

U:DR.  JAGC.  VSN.  Federal  Register  Uaison 
Officer. 
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Department  of  the  Army 

Advance  Notice  of  Intent  To  implement 
Changes  in  DOO  Airlift  Procurement 
Responsibilities 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 


ACnON:  Notice  of  intent. 


SUMMARY:  Headquarters,  Military  Traffic 
Management  Command  (HQMTMC) 
will  transfer  its  airlift  procurement 
responsibilities  to  Headquarters,  Air 
Mobility  Command  (HQAMC)  effective 
1  January  1994.  The  decision  to  transfer 
these  responsibilities  responds  to 
Commander-in-Chief,  United  States 
Transportation  Command 
memorandum,  September  27, 1993, 
subject:  USTRANSCOM  Single  Points  of 
Contact  (POC)  for  Airlift— Action 
Memorandum.  The  current  procedures 
for  airlift  procurement,  agreement,  and 
process  responsibilities:  Air  Carrier 
Qualification;  Air  Carrier  Service 
Evaluation;  Air  Freight  Voluntary 
Tenders;  General  Services 
Administration  (GSA)  Small  Package 
Program;  Uniform  Passenger  Tender  for 
Air;  Group  Passenger  Movements: 
Military  Air  Transport  Agreement 
(MATA);  and  the  Carrier  Review  Board 
(air  carrier  only)  process.  The  effect  of 
this  transfer  will  be  to  consolidate  airlift 
procurement  functions  with  HQAMC. 
HQMTMC  will  continue  to  be  the  traffic 
management  interface  with  DOD 
customers  for  transportation 
requirements  and  the  procurement  of 
CONUS  land  transportation. 


EFFECTIVE  DATES:  Effective  dates  of 
transfer  of  responsibilities  are  provided 
in  supplementary  information. 
ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-T-M/LTC  Moore,  5611 
Columbia  Pike,  Falls  Church,  VA 
22041-5050. 

FOR  FURTHER  tNFORMATIOM  CONTACT: 
LTC  John  Moore,  (703)  756-1196. 
SUPW.EMENTARY  INFORMATION:  HQAMC 
will  assume  responsibilities  for  the 
following  functions  as  indicated  and 
become  USTRANSCOM's  single  POC  for 
airlift  procurement  to  the  air  carrier 
industry.  Summaries  of  the  changes  are 
as  follows: 

a.  Air  Carrier  Qualification  and 
Service  Evaluation.  HQAMC  assumes 
responsibility  for  these  functions 
effective  January  1. 1994.  This  includes 
service  evaluations  under  pre-January  1, 
1994  solicitations.  HQMTMC's  airlift 
qualification  and  service  evaluation 
authority  expire  as  of  midnight, 
December  31, 1993.  HQAMC  will 
publish  new  air  carrier  qualification  and 
evaluation  instructions. 

b.  Air  Freight  Voluntary  Tenders.  Air 
carriers  will  submit  voluntary  tenders  in 
accordance  with  (lAW)  HQAMC 
instructions  effective  January  1, 1994. 
HQAMC  will  process  the  tenders  and, 
when  approved,  forward  the  tenders  to 
MTMC  Eastern  Area  Command  for 
inclusion  into  the  CONUS  Freight 
Management  System.  HQMTMC  will 
continue  to  provide  the  single  POC  for 
traffic  management  interface  with  the 
shipper.  HQMTMC's  air  freight 
voluntary  tender  authority  expires  as  of 
midnight,  December  31. 1993.  HQAMC 
will  publish  new  voluntary  tender 
instructions. 

c.  The  GSA  Small  Package  Program. 
HQAMC  becomes  the  USTRANSCOM 
POC  with  GSA  on  January  1.  1994. 
Military  services  will  continue  to 
submit  their  requirements  to  HQMTMC 
in  accordance  with  the  Defense  Traffic 
Management  Regulation  (DTMR). 
HQMTMC  will  forward  requirements  to 
HQAMC  which  will  provide  DOD 
requirements  to  GSA.  GSA  will  award 
traffic  and  inform  HQAMC  and 
HQMTMC  of  the  carriers  and  rates. 
HQMTMC  will  continue  to  provide  the 
single  POC  for  traffic  management 
interface  with  the  shipper.  HQMTMC's 
POC  responsibilities  with  GSA  expire  as 
of  midnight,  December  31, 1993. 

d.  Uniform  Passenger  Tender  for  Air. 
HQAMC  will  solicit  uniform  passenger 
tenders  for  air  services  starting  January 
1, 1994.  Military  services  will  continue 
to  submit  their  requirements  to 
HQMTMC  lAW  the  DTMR.  HQMTMC 
will  forward  requirements  to  HQAMC 


which  will  solicit  the  air  industry  for 
rates.  HQAMC  will  process  air  carrier 
tenders  and,  when  approved,  forward 
tenders  to  HQMTMC  for  inclusion  into 
the  group  move  and  recruit  passenger 
systems.  HQMTMC  will  continue  to 
provide  the  single  POC  for  traffic 
management  and  land  procurement 
services  with  the  shipper.  HQMTMC's 
passenger  tender  authority  expires  as  of 
midnight.  December  31, 1993.  HQAMC 
will  publish  new  air  passenger  tender 
instructions. 

e.  Group  Passenger  Movements. 
HQAMC  will  procure  air  carrier  services 
for  group  movements  starting  January  1, 
1994.  Military  services  will  continue  to 
submit  their  requirements  to  HQMTMC 
lAW  the  DTMR.  HQMTMC  will  forward 
requirements  to  HQAMC  which  will 
process  the  solicitation  and  resulting  air 
offers  of  service  and  forward  the  offers 
of  service  to  HQMTMC  via  the  Groups 
Operational  Passenger  system  for 
evaluation.  HQAMC  will  make  air 
carrier  awards.  HQMTMC  will  continue 
to  be  the  single  POC  for  DOD  passenger 
requirements  and  traffic  management. 
HQMTMC's  responsibilities  regarding 
bus  and  rail  carriers  do  not  change. 
HQMTMC's  passenger  airlift 
procurement  authority  expires  as  of 
midnight.  December  31,  1993.  HQAMC 
will  publish  new  airlift  procurement 
instructions. 

f.  Direct  Procurement  Method  (DPM) 
Air  (Personal  Property)  Procedures. 
Military  services  will  continue  to 
submit  their  requirements  to  HQMTMC 
lAW  the  Personal  Property  Traffic 
Management  Regulation.  HQMTMC  will 
forward  requirements  to  FiQMAMC 
which  will  solicit  rates  from  the  air 
industry.  HQAMC  will  process  air 
carrier  rates  and,  when  approved, 
forward  the  rates  to  HQMTMC  for 
inclusion  into  the  personal  property 
systems.  HQMTMC  will  continue  to 
provide  the  single  POC  for  traffic 
management  interface  with  the  shipper. 
HQMTMC's  airlift  DPM  procurement 
authority  expires  with  the  solicitation  of 
the  International  Winter  Cycle — 94 
(Estimated— May  1994).  HQAMC  will 
publish  new  airlift  procurement 
instructions. 

g.  Military  Air  Transport  Agreement 
(MATA).  HQAMC  will  publish  a  new 
MATA  for  comment  and 
implementation  on  March  1. 1994. 

h.  Carrier  Review  Board  process. 
HQAMC  will  publish  new  carrier 
review  board  (nonuse  and 
disqualification)  procedures  for 
comment  and  implementation  on 
January  1.  1994.  Carrier  review  boards 
in  process  as  of  December  31,  1993  will 
continue  under  the  authority  of 
HQMTMC  until  the  boards  are  finalized 
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or  board  findings  expire.  Long  term 
board  findings  may  be  transferred  to 
HQAMC. 

Existing  solicitations  and  traffic 
awards  will  continue  under  the 
authority  of  HQMTMC  until  they  expire 
or  are  assumed  by  HQAMC. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
jFR  Doc.  94-489  Filed  1-6-94:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing  Board 
Meeting 

agency:  National  A.ssessment 
Governing  Board;  Education. 

ACTION:  Notice  of  Teleconference 
Meetings. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  al.so 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(3H2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  noi  ify  the  general  public  of 
their  opportuniiylo  attend. 

Dates:  January  25, 1994  and  February  15. 
1994. 

Time:  1 1  a.m.  (e.t.)  to  1  p.m.  (e.t.). 

Location:  National  Assessment  Governing 
Board.  800  North  Capitol  Street.  NW..  suite 
825.  Washington.  PC 

FOR  FURTHER  l»iPORMATION  CONTACT: 

Mary  Ann  Wilmer,  Operations  Officer. 
National  Assessment  Governing  Board, 
suite  825.  800  North  Capitol  Street, 
NW..  Washington.  DC  20002-4233, 
Telephone:  (202)  357-6938. 

SUPPLEMENTARY  INFORKWTION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-C  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988 
(Pub.  L.  100-297),  (20  U.S.C.  1221e-l). 
The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessmem  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
fcr  interstate  and  national  comparisons. 
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Office  0  Postsecondary  Education 

Federal  =>erkins  Loan,  Federal  Work- 
Study,  i  nd  Federal  Supplemental 
Educatii  >nal  Opportunity  Grant 
Progran  is 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
instituti  ms  to  submit  a  request  for  a 
waiver  (  f  the  allocation  reduction  for 
the  undi  ruse  of  funds  under  the  Federal 
Perkins  ^oaji.  Federal  Work-Study 
(FWS).  i  ri^ederai^Supplemental 
Educafi(  nal  Opportunity  Grant  (FSEOG) 
program  s  (known  collectively  as  the 
campus  based  programs). 


:  The  Secretary  gives  notice  to 

of  higher  education  of  the 
for  an  institution  to  submit  a 
equest  for  a  waiver  of  the 

reduction  being  applied  to  its 
'erkins  Loan,  FWS.  or  FSEOG 
for  the  1994-95  award  year 
,994  through  June  30, 1995) 
the  institution  returned  more 
>ercent  of  its  allocation  for  that 
for  the  1992-93  award  year 
1992  through  June  30,  1993). 
ing  Date  for  Submitting  a 
Request  and  any  Supporting 
ion  or  Documents.  For  an 
that  returned  more  than  10 


percent  of  its  Federal  Perkins  Loan, 
FWS,  or  FSEOG  allocation  for  the  1992- 
93  award  year  to  be  considered  for  a 
waiver  of  the  allocation  reduction  for  its 
1994-95  award  year  allocation,  it  must 
mail  or  hand-deliver  its  waiver  request 
and  any  supporting  information  or 
documents  on  or  before  February  18. 
1994.  The  Department  will  not  accept  a 
waiver  request  submitted  by  facsimile 
transmission.  The  waiver  request  mu.st 
be  submitted  to  the  Campus-Ba.sed 
Programs  Financial  Management 
Division  at  one  of  the  addres,ses 
indicated  below. 

ADDRESSES:  Waiver  Request  and  any 
Supporting  Information  or  Do<;uments 
Delivered  by  Mail.  The  waiver  request 
and  any  .supporting  information  or 
documents  delivered  by  mail  must  be 
addressed  to  Gloria  Easter,  Chief,  Fund 
Control  Branch,  Campus-Based 
Programs  Financial  Management 
Division,  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  room  4621,  Regional 
Office  Building  3.  400  Maryland 
Avenue.  SW..  Washington.  DC  20202- 
5452.  An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stomped  by  the  U.S.  Postal  Service;  (3) 
a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or  (4) 
any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Education. 

If  a  waiver  request  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

An  institution  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 

An  institution  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
In.stitutions  that  submit  waiver  requests 
and  any  supporting  information  or 
documents  after  the  closing  date  will 
not  be  considered  for  a  waiver  of  the 
allocation  reduction  being  applied  to  its 
allocation  under  any  of  the  campus- 
based  programs  for  award  year  1994-95. 

Waiver  Requests  and  any  Supporting 
Information  or  Documents  Delivered  by 
Hand.  A  waiver  request  and  any 
supporting  information  or  documents 
delivered  by  hand  must  be  taken  to 
Gloria  Easter.  Chief,  Fund  Control 
Branch.  Campus-Based  Programs 
Financial  Management  Division. 
Accounting  and  Financial  Management 


Service,  Student  Financial  Assistance 
Programs,  U.S.  Department  of 
Education,  room  4621,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.. 
Washington,  DC.  Hand-delivered  waiver 
requests  will  be  accepted  between  8 
a.m.  and  4:30  p.m.  (Eastern  time)  daily, 
except  Saturdays.  Sundays,  and  Federal 
holidays.  A  waiver  request  for  the  1994- 
95  award  year  that  is  delivered  by  hand 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

SUPPLEMENTARY  INFORMATION:  Under 
sections  413D(e)(2),  442(e)(2),  and 
462(|)(4)  of  the  Higher  Education  Act  of 
1965,  as  amended,  if  an  institution 
returns  more  than  10  percent  of  its 
Federal  Perkins  Loan.  FWS.  or  FSEOG 
allocation  for  an  award  year,  the 
institution  will  have  its  allocation  for 
the  next  fiscal  year  for  that  program 
reduced  by  the  dollar  amount  returned. 
The  Secretary  may  waive  this 
requirement  for  a  specific  institution  if 
the  Secretary  finds  that  enforcement  of 
the  requirement  would  be  contrary  to 
the  interest  of  the  affected  campus- 
based  program. 

The  institution  must  fffovide  a  written 
waiver  request  and  any  supporting 
information  or  documents  by  the 
established  February  18, 1994  closing 
date.  The  waiver  request  must  be  signed 
by  an  appropriate  institutional  official 
and  above  the  signature  the  official  must 
include  the  statement:  "I  certify  that  the 
information  the  institution  provided  in 
this  waiver  request  is  true  and  accurate 
to  the  best  of  my  knowledge.  I 
understand  that  the  information  is 
subject  to  audit  and  program  review  by 
representatives  of  the  Secretary  of 
Education."  If  the  institution  submits  a 
waiver  request  and  any  supporting 
information  or  documents  after  the 
closing  date,  the  request  will  not  be 
considered. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  Federal  Perkins  Loan  Program,  34 
CFR  part  674. 

(3)  Federal  Work-Study  Program.  34 
CFR  part  675. 

(4)  Federal  Supplemental  Educational 
Opportunity  Grant  Program.  34  CFR  part 
676. 

(5)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 


Federal  Register  /  Vol.  59,  No.  5  /  Friday.  January  7.  1994  /  Notices 


1009 


Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

(8)  Drug-Free  Schools  and  Campuses, 
34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  assistance  concerning  the 
waiver  request  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Gloria  Easter,  Chief, 
Fund  Control  Branch.  Campus-Based 
Programs  Financial  Management 
Division.  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  room  4621.  Regional 
Office  Building  3.  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
5452.  Telephone  (202)  708-7741. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
( FDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  am  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  1087aa  et 
seq.;  42  U.S.C  2751  et  seq.;  and  20  U.S.C 
1070b  et  seq. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program) 

Dated:  December  30, 1993. 
David  A.  Longutecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  94-315  Filed  1-^-94;  8:45  am) 

BILUNG  COOC  4000-01-^ 


DEPARTMENT  OF  ENERGY 

Notice  of  Determination  To  Renew  the 
Secretary  of  Energy  Advisory  Board 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  §  101-6.1015,  and 
following  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  Secretary 
of  Energy  Advisory  Board  (the  Board) 
has  been  renewed  for  an  additional  two 
years. 

The  committee  will  continue  to 
provide  expert  advice  to  the  Secretary  of 
Energy  on  the  Department's  research, 
development,  and  technology  activities: 
energy  and  national  security 
responsibilities;  economic  issues 
relating  to  energy;  and  expert  guidance 
in  other  activities  and  operations  of  the 
Department  at  the  Secretary's  request. 

The  Board  members  are  selected  to 
assure  well-balanced  representation 
from  all  sections  of  the  country  and  on 
the  basis  of  their  professional 


experience  and  broad  competence  in 
areas  relating  to  energy  policy,  science 
and  technology,  environmental  science 
and  policy,  economics  and  other  broad 
societal  interests.  Membership  and 
representation  of  all  interests  will 
continue  to  be  determined  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act, 
section  624(b)  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  and  implementing  regulations. 

The  renewal  of  the  Board  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The  Board 
will  operate  in  accordance  with  the 
provisions  of  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63).  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  the  General  Services 
Administration  Final  Rule  on  Federal 
Advisory  Committee  Management,  and 
other  directives  and  instructions  issued 
in  implementation  of  those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Rachel  M.  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington.  DC  on:  January  3, 
1994. 

Marda  L.  Morris. 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc  94-386  Filed  1-^94;  8:45  am) 

BILUNQ  COM  MM-SI-M 


Financial  Assistance:  Aluminum 
Company  of  America  (ALCOA); 
Cooperative  Agreement 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.14(e),  it  intends  to  award  a  new 
start  Cooperative  Agreement  Number 
DE-FC07-94ID13237  to  the  Aluminum 
Company  of  America  (ALCOA).  The 
objective  of  this  project  is  the 
development  of  an  advanced  fluidized 
bed  pressure  calciner.  The  project 
consists  of  two  phases  and  is  aimed  at 
development  of  an  advanced,  energy 
e^icient-pressure  mineral  calciner  for 
the  processing  of  bauxite  to  smelting 
grade  alumina  (SGA).  The  objective  of 
this  agreement  is  to  provide  fijnds  for 
the  work  performed  under  Phase  I;  the 
design,  fabrication,  and  test  of  a  three- 
tube  pilot  plant  (100  kg/hr).  The  Federal 
Domestic  Catalog  Number  is  81.078. 


FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A.  Hallum,  U.S.  Department  of 
Energy.  Idaho  Operations  Office,  785 
DOE  Place.  MS  1221.  Idaho  Falls.  Idaho 
83401-1562.  (208)  526-5545. 
SUPPLEMENTARY  INFORMATION:  The 
Statutory  authority  for  the  proposed 
award  is  the  Steel  and  Aluminum 
Energy  Conservation  and  Technology 
Competitiveness  Act  of  1988  (Pub.  L. 
100-680).  The  proposal  meets  the 
criteria  for  "unsolicited  applications" 
for  financial  assistance  as  set  forth  in  10 
CFR  600.14(e).  The  application  is 
meritorious  based  on  the  general 
evaluation  and  the  proposed  project 
represents  a  unique  approach  to 
addressing  a  process  in  an  energy 
intensive  industry  which  would  not  be 
eligible  for  financial  assistance  under  a 
recent,  current,  or  planned  solicitation. 
The  anticipated  total  project  period  to 
be  awarded  is  (6)  years.  The  funds  for 
this  cooperative  agreement  are  to  be 
shared  by  IX)E  for  70%  and  ALCOA  for 
30%  for  a  total  estimated  project  cost  of 
13.798,100. 
David  W.  Newnam. 
Acting  Director,  Procurement  Services 
Division. 

(FR  Doc.  94-383  Filed  1-6-94;  8:45  ami 
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Chicago  Operations  Office;  Financial 
Assistance  Award;  Purdue  Research 
Foundation 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Intent  to  award  based  on  an 
unsolicited  application. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  the 
provisions  of  10  CFR  600.14,  it  intends 
to  renew  Grant  No.  DE-FG02- 
85CE40772  based  on  an  unsolicited 
application  received  fi-om  Purdue 
Research  Foundation  for  research  and 
development  in  the  Production  of 
Higher  Value  Chemicals  from  Food 
Process  Wastes  Using  a  Novel 
Fermentor-Separator.  The  determination 
to  renew  this  grant  is  based  on  the 
following  information:  A  technical 
evaluation  of  the  proposed  project  was 
f>erformed  pursuant  to  10  CPR  600.14 
(d)  and  (e).  It  is  determined  that  the 
proposed  project  is  meritorious  based 
on  the  foct  that  it  will  provide  value  to 
all  food  processing  companies  with 
similar  product  waste  streams.  The 
probability  of  achieving  the  anticipated 
objectives  are  extremely  high.  The 
facilities  and  qualifications  of  the  key 
■personnel  are  appropriate.  DOE  knows 
of  no  other  entity  which  is  conducting 
or  planning  to  conduct  such  an  effort. 
This  eflbrt  is  not  considered  suitable  for 


competitiv  e  financial  assistance.  The 
DOE  share  of  funding  is  estimated  at 
$589,000  f  )r  the  three  year  project 
period  anc  shall  be  used  to  pay  for 
salaries  an  1  wages,  fringe  benefits, 
equipment ,  travel,  direct  and  indirect 
costs.  The  mticipated  term  of  the 
renewal  pc  nod  is  March  1, 1994 
through  Fe  iruary  28, 1997. 
FOR  FURTHI  R  INFORMATKDN  CONTACT: 
Frederick  ' '.  Sienko,  U.S.  Department  of 
Energy,  Ch  icago  Operations  Office. 
Contracts !  )ivision.  9800  South  Cass 
Avenue,  A  -gonne,  IL  60439.  (708)  252- 
2115.  Ms.  Cerry  Cullerton,  U.S. 
Departmer  t  of  Energy,  Chicago 
Operation   Office,  Contracts  Division, 
9800  Sout  I  Cass  Avenue,  Argonne,  IL 
60439,  (70  J)  252-2107. 


Issued  in 
1993. 
Timoihy  S. 

Assistant  / 


Ihicago.  Illinois  on  December  20, 


>awford, 

M  wager  for  Human  Resources  and 


Administrai  ton 

|FR  Doc.  94  -381  Filed  1-6-94;  8:45  am) 
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Office  Of  I  nergy  Research 

Energy  Research  Firuncial  Assistance 
Program  Notice  94-08;  Microbial 
Genome  liiitiative 


AGENCY:  UlS 
(DOE). 
ACTION:  Ndtice 

applications. 


.  Department  of  Energy 
inviting  grant 


JMI 


SUMMARY:  the  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  E  lergy  Research,  U.S. 
Departmer  t  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applicatioi  is  for  a  cooperative  agreement 
in  support  of  the  Microbial  Genome 
Initiative. '  'his  new  initiative  will  focus 
on  develo]  ing  a  microbial  genome 
sequencin  ;  capability  that  will  provide 
genomic  a  quence  and  mapping 
informatio[i:  (i)  On  microorganisms  with 
environmc  ntal  or  energy  relevance;  (ii) 
of  phyloge  letic  relevance;  and  (iii)  of 
potential  c  ommercial  importance  and 
applicatioi ;.  One  to  five  awards  are 
anticipate*  ,  from  a  total  of 
approximi  tely  S3  million,  subject  to  the 
availabilit; '  of  appropriated  funds. 
DATES:  Fo^al  applications  in  response 
to  this  not  ce  should  be  received  by  4:30 
p.m..  E.D.' "..  April  21. 1994.  to  be 
accepted  f  >r  merit  review  and  funding 
in  FY  199'  . 

ADDRESSED :  Formal  applications 
referencin  ;  Program  Notice  94-08 
should  beiorwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 


Management  Division,  ER-64, 
Washington.  DC  20585.  ATTN:  Program 
Notice  94-08.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  commercial  mail 
delivery  service,  or  when  hand-carried 
by  the  applicant:  U.S.  Department  of 
Energy.  Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
D.  Jay  Grimes,  Environmental  Sciences 
Division.  ER-74,  Office  of  Health  and 
Environmental  Research,  Office  of 
Energy  Research,  U.S.  Department  of 
Energy,  Washington,  DC  20585. 
telephone  301-903-4183. 
SUPPLEMENTARY  INFORMATION:  Molecular 
biological  research  on  industrially 
important  microorganisms  and  on 
microorganisms  which  live  in  extreme 
environments  (including  the  deep 
subsurface,  geothermal  environments, 
and  toxic  waste  sites)  is  a  developing 
area  of  great  scientific  promise  which 
will  impact  many  DOE  missions  and 
U.S.  industry.  This  new  Microbial 
Genome  Initiative  will  support  diverse 
DOE  program  objectives,  by  providing 
microbial  DNA  sequence  information 
that  will  further  the  understanding  of 
microbial  phylogeny.  physiology  and 
structural  biology,  and  that  will 
facilitate  the  exploitation  of 
opportunities  which  have  considerable 
direct  industrial  utility.  This  new  thrust 
in  exploring  microbial  genomic 
sequence  diversity  is  a  natural 
outgrowth  of  current  OHER  sponsored 
programs,  including  chromosome 
mapping  and  DNA  sequencing 
technologies  from  the  Human  Genome 
Program,  structural  biology  studies 
utilizing  OHER-supported  facilities  and 
synchrotrons  located  at  DOE 
laboratories,  and  molecular 
microbiological  research  supported  by 
the  Subsurface  Science  and  Ocean 
Margins  Programs.  Conversely,  this 
Microbial  Genome  Initiative  could 
benefit  directly  from  capabilities  at  DOE 
national  laboratories.  DOE  and  National 
Institutes  of  Health  Human  Genome 
Centers,  and  university  capabilities, 
including  the  tXDE-sponsored 
Subsurface  Microbial  Culture 
Collection.  It  could  also  be  enriched  by 
protein  engineering  efforts  coupled  with 
rapid  structure  determination  using 
intense  x-ray  sources  and  powerful 
Nuclear  Magnetic  Resonance  (NMR) 
technology.  Thus,  this  initiative 
represents  a  considerable 
interdisciplinary  effort  and  will 
contribute  to,  and  draw  from,  a  wide 
variety  of  public  and  private  programs. 


Applicants  must  demonstrate  that 
they  can  apply  the  most  recent,  cost- 
efi^ective  technology  to  the  production  of 
sequence  data  and  that  they  can 
adequately  and  efficiently  accumulate 
and  store  those  data  for  future 
interpretation  and  application.  A  plan 
for  making  the  sequence  data  publicly 
available  must  be  included  in  the 
application's  description  of  work 
portion.  Preference  will  be  given  to 
those  applicants  that  demonstrate  well 
developed  plans  for  selecting  candidate 
microorganisms  for  DNA  sequencing. 
Candidate  groups  of  microorganisms 
include,  but  are  not  limited  to, 
eukaryotes,  prokaryotes.  and 
archaebacteria.  The  plan  should  include 
the  creation  of  an  advisory  board  (the 
Microbial  Genome  Advisory  Board. 
MGAB)  that  will:  (i)  Oversee  the 
program,  and;  (ii)  approve  proposed 
candidates  for  sequence  development. 
Priorities  regarding  what  to  sequence 
would  be  made  by  the  MGAB  with 
direction  from  [X3E.  One  model  for  a 
Microbial  Genome  Project  would  be  a 
centralized  sequencing  facility  that 
interacts  with  a  changing  consortium  of 
other  institutions.  Applicants  are 
encouraged  to  create  process-  and  cost- 
effective  partnerships  that  will 
maximize  sequence  data  production, 
data  dissemination,  and  progress 
towards  understanding  basic  biological 
mechanisms  that  can  further 
development  of  biotechnology.  Joint 
support  with  industry  is  encouraged. 
The  recipient  of  an  award  will  be  peer 
reviewed  toward  the  end  of  the  second 
year  of  the  award  and  subsequently  as 
needed  to  ensure  high  quality  work. 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  in  accordance  with  10 
CFR  600.10(d)(2).  which  consists  of  two 
to  three  pages  of  narrative  describing  the 
research  objectives  and  method  of 
accomplishment.  Preapplications  will 
be  reviewed  relative  to  the  scope  and 
research  needs  of  the  OHER  Microbial 
Genome  Initiative,  as  outlined  in  the 
above  SUMMARY  paragraph  to  determine 
the  suitability  of  an  applicant's 
submitting  a  formal  application. 
Preapplications  referencing  Program 
Notice  94-08  should  be  received  by 
February  18, 1994,  and  sent  to  the 
following  address:  Dr.  D.  Jay  Grimes, 
Office  of  Health  and  Environmental 
Research.  ER-74,  Office  of  Energy 
Research,  U.S.  Department  of  Energy, 
Washington.  DC  20585.  301-903-4183, 
FAX  301-903-8519;  electronic  mail  is 
acceptable  for  preapplications,  although 
e-mail  preapplicants  should  confirm  an 
e-mail  transmission  by  telephone 
(Internet  address  is 


darrell.grimes@maiigw.er.doe.gov). 
Principal  investigator  telephone  and 
FAX  numbers  are  required  as  part  of  the 
preapplication.  A  response  to  each 
preapplication  discussing  the  potential 
programmatic  relevance  of  a  formal 
application  will  be  communicated  to  the 
Principal  Investigator  within  30  days  of 
receipt. 

It  is  anticipated  that  approximately  $3 
million  will  be  available  for  this  award 
contingent  on  availability  of 
appropriated  funds.  Multiple  year 
funding  is  expected  for  the  Microbial 
Genome  Initiative,  also  contingent  on 
availability  of  funds. 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Programs  and  10  CFR  part  605.  The 
Office  of  Energy  Research  (ER),  as  part 
of  its  grant  regulations,  requires  at  10 
CFR  605.11(b)  that  a  grantee  funded  by 
ER  and  performing  research  involving 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules"  (51  FR  16958.  May  7, 1986), 
or  such  later  guidelines  as  may  be 
published  in  the  Federal  Register. 

The  technical  portion  of  the 
application  should  not  exceed  thirty 
(30)  pages,  exclusive  of  attachments. 

The  Application  Guide  is  available 
from  the  U.S.  Department  of  Energy. 
Office  of  Health  and  Environmental 
Research.  ER-74.  Washington.  DC 
20585.  Telephone  requests  may  be  made 
by  calling  301-903-4902. 

The  Catalog  of  Federal  Domestic  assistance 
Number  for  this  program  is  81.049. 

Issued  in  Washington,  DC,  on  December 
22, 1993. 
D.  D.  Mayhew, 

Director.  Office  of  Management,  Office  of 
Energy  Research. 

(FR  Doc  94-384  Filed  1-6-94;  8:45  am) 
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Advisory  Committee  To  Develop  On- 
Site  Innovathre  Technologies  for 
Environmental  Restoration  and  Waste 
Management;  Open  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463, 86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Federal  Advisory 
Committee  to  Develop  On-Site 


Innovative  Technologies  for 

Environmental  Restoration  and  Waste 

Management  (FAC-DOIT). 

DATES:  Monday,  January  31. 1994: 4:30 

p.m.-5:45  p.m. 

ADDRESSES:  J.W.  Marriott  at  National 

Place,  1331  Pennsylvania  Avenue.  NW., 

Washington.  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Clyde  Frank,  Deputy  Assistant 

Secretary.  Technology  Development, 

EM-50. 1000  Independence  Avenue, 

SW.,  Washington.  DC  20585.  (202)  586- 

6382. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  FAC-DOIT  serves  as  the  primar) 
vehicle  for  implementing  a 
Memorandum  of  Understanding  (MOU) 
regarding  cooperative  technology 
development  for  environmental 
restoration  and  waste  management  in 
the  western  states.  This  MOU  was 
signed  in  1991  by  representatives  of  the 
Department  of  Defense,  Interior,  Energy, 
the  Environmental  Protection  Agency 
and  the  Western  Governors'  Association 
(WGA).  the  latter  representing  twenty 
western  states  and  territorial  governors. 
The  DOIT  Committee's  purpose  is  lo 
improve  Federal  environmental 
restoration  and  waste  management 
efforts  by  identifying  technology  needs 
at  Federal  facilities  in  western  states: 
identifying  and  assessing  emerging 
technologies  within  the  Federal  and 
private  sectors;  identifying  regulatory, 
institutional  or  other  governmental 
barriers  to  technology  development:  and 
identifying  workforce  planning  and 
education  requirements. 

Tentative  Agenda 

Monday,  fanuary  31 ,  1994 

4:30  p.m.  Introductory  remarks  by 
Governor  Miller  of  Nevada. 
Chairman  of  the  WGA;  remarks  by 
Dr.  Clyde  Frank.  Designated  Federal 
Official  for  the  Advisory  Committee 

4:40  p.m.  Overview  of  working  group 
fact  finding  reports  by  Jim  Souby, 
Executive  Director.  WGA; 
Discussion  and  announcements  by 
Federal  agencies  and  states; 
Recommendations  of  the  Advisory 
Committee;  Charge  to  the  Advisory 
Committee  by  the  sponsoring 
agency 

5:30  p.m.  Open  time  for  public 
comment 

5:45  p.m.  Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public 
Written  statements  may  be  filed  with 
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the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Dr.  Clyde  Frank's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Executive 
summaries  of  reports  presented  and 
recommendations  made  will  be 
available  at  the  meeting. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays: 

Issued  at  Washington,  DC,  on  January  3, 
1994. 

Marcia  L  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  94-388  Filed  1-6-94;  8:45  ami 
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Federal  Fleet  Conversion  Task  Force; 
Meeting 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Executive  Order  12844,  notice  is  hereby 
given  of  a  meeting  of  the  Federal  Fleet 
Conversion  Task  Force. 
DATES:  January  24. 1994: 1  p.m.-4  p.m. 
ADDRESSES:  Sheraton  Gateway,  1900 
Sullivan  Road,  College  Park,  GA  30337. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  P.  Foltz,  Assistant  to  the  Assistant 
Secretary  for  Policy,  Planning  and 
Program  Evaluation.  PO-1. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  586-4264. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Fleet  Conversion  Task  Force, 
established  by  Executive  Order  12844, 
has  been  charged  with  developing  and 
recommending  a  coordinated  public  and 
private  sector  plan  for  accelerating  the 
commercialization,  production  and 
market  acceptance  of  ahematively 
fueled  vehicles  nationwide.  Along  with 
this  plan,  the  task  force  has  also 
recommended  an  implementation 
strategy  to  carry  out  this  plan.  The  Task 
Force's  First  Interim  Report  was 
presented  to  the  Secretary  of  Energy  on 


Octob  it  8, 1993  and  to  the  President  on 
Decen  ber  9. 1993. 

The  Secretary  of  Energy,  has  overall 
respoi  sibility  for  carrying  out  the 
mand)  tes  set  forth  in  the  Energy  Policy 
Act  concerning  the  use  of  alternatively 
fuelec  vehicles  in  the  Federal  fleet  of 
autom  sbiles  to  alternative  fuels. 

Tentai  ive  Agenda 

Mond  \y,  January  24,  1994 

1  p.m.  Welcome  and  opening  remarks 

Gan  y  Mauro— Chairman.  Texas  Land 
C  tmmissioner 

Sua  n  Tiemey — Vice  Chair.  Assistant 
&  cretary  for  Policy,  Planning  & 
Pi  Dgram  Evaluation.  United  States 
D  (partment  of  Energy 

1:15  p  m.  Olympics  Presentation 

1:30  p  m.  Discussion  of  Implementation 
St  rategy  and  Final 
R(  commendations  of  Federal  Fleet 
C(  inversion  Task  Force 

2:30  p  m.  Break 

2:45  p  m.  Re-convene  for  further 
d  icussion  of  Implementation 
Si  "ategy  and  Final 
Ri  commendations  of  Federal  Fleet 
C(  nversion  Task  Force 

3:45  p  m.  Period  of  Public  Comment 
4  p.m.  Adjourn 

A  fii  lal  agenda  will  be  available  at  the 
meetii  g. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Writte  1  statements  may  be  filed  with 
the  Ta  ik  Force  Staff  either  before  or 
after  tie  meeting.  Members  of  the  public 
who  MJish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Tom  Foltz  at  the  address  and 
teleph  jne  number  listed  above.  Request 
must  t  e  made  5  days  prior  to  the 
meetif  g  and  reasonable  provision  will 
be  mai  e  to  include  the  presentation  on 
the  ag(  nda.  Depending  on  the  number  of 
reques  Is.  comments  may  be  limited  to 
five  m  nutes.  The  Designated  Federal 
Officei  is  empowered  to  conduct  the 
meetir  g  in  a  fashion  that  will  facilitate 
the  or<  erly  conduct  of  business. 

Tran»  ript  and  Minutes 

A  tn  nscript  and  minutes  of  this 
meetir  g  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Inforn:  ation  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  201  85  between  9  a.m.  and  4  p.m.. 
Mondi  y  through  Friday,  except  Federal 
holida  1%.  Copies  of  the  minutes  will 
also  b<  available  by  request. 


Issued  at  Washington,  DC,  on  January  3. 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  94-385  Filed  1-6-94;  8:45  ami 
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Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Open  Meeting 

Purusant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  High  Energy  Physics  Advisory 
Panel  (HEPAP). 

Date  and  Time:  Friday,  January  28, 1994, 
9  a.m.-S  p.m.;  Saturday,  January  29, 1994.  9 
a.m.-4  p.m. 

Place:  Brookhaven  National  Laboratory. 
Berkncr  Hall,  room  B,  Upton,  New  York 
11973. 

Contact:  Dr.  Enloe  T.  Ritter.  Executive 
Secretary.  High  Energy  Physics  Advisory 
Panel,  U.S.  Department  of  Energy,  ER-221 . 
GTN,  Washington.  DC  20585.  Telephone: 
(301)903-4829. 

Purpose  of  Panel:  To  provide  advice  and 
guidance  on  a  continuing  basis  with  respect 
to  the  high  energy  physics  research  program. 

Tentative  Agenda 

Friday.  January  2B,  J  994,  and  Saturday. 
January  29,  1994 

— Discussion  of  National  Science  Foundation 

(NSF)  Elementary  Particle  Physics 

Programs 
— Discussion  of  Department  of  Energy  (DOE) 

High  Energy  Physics  Programs 
— Discussion  of  Department  of  Energy 

Superconducting  Super  Collider  (SSC) 

Project  Closeout  Activities 
—Presentation  and  Discussion  of  the 

Brookhaven  National  Laboratory  High 

Energy  Physics  Program 
— Report  on  Subpanel  Activities 
— Reports  on  and  Discussions  of  Topics  of 

General  Interest  in  High  Energy  Physics 
— Public  Comment  (10  minute  rule) 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairperson  of  the  Panel 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment,  facilitate 
the  orderly  conduct  of  business.  Any  member 
of  the  public  who  wishes  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  the  Executive  Se«|ptary  at  the  address 
or  telephone  number  listed  above.  Requests 
must  bie  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Minutes:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW.,  Washington,  DC 
between  9  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


t 


Issued  at  Washington,  DC  on  January  3, 
1994. 

Marda  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  94-387  Filed  1-6-94;  8:45  am) 
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Alaska  Power  Administration 

Snettisham  Surplus  Power  Marketing 
Plan 

AGENCY:  Alaska  Power  Administration, 
Department  of  Enei^gy. 

ACTION:  Draft  Surplus  Power  Marketing 
Plan. 
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SUMMARY:  Alaska  Power  Administration 
(APA)  is  publishing  its  Draft  Surplus 
Power  Marketing  Plan — Snettisham 
Project  to  start  the  process  to  establish 
allocations  of  surplus  energy  and 
surplus  power  sales  contracts  for  the 
Snettisham  Project.  APA  is  publishing 
the  draft  plan  to  provide  an  opportunity 
for  public  review  and  comment.  The 
Surplus  Power  Marketing  Plan  is  fully 
compatible  with  the  Department  of 
Energy  legislative  proposal  on  APA 
divestiture  which  was  submitted  to 
Congress  in  November  1993. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  7, 1994. 

A  public  information  and  comment 
forum  will  be  held  January  18. 1994,  at 
7  p.m.,  at  the  office  of  Alaska  Power 
Administration.  2770  Sherwood  Lane, 
suite  #2B.  Juneau,  Alaska. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Mr.  Michael  A.  Deihl, 
Alaska  Power  Administration,  2770 
Sherwood  Lane,  suite  #23,  Juneau,  AK 
99801. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Willis,  Alaska  Power 
Administration,  P.O.  Box  020889, 
Juneau,  AK  99802-0889,  (907J  586- 
6963. 

SUPPLEMENTARY  INFORMATION: 

Draft  Surplus  Marketing  Plan — 
Snettisham  Pro)ect 

A.  Background 

Alaska  Power  Administration  (APA) 
has  established  new  long-term  power 
sales  agreements  for  the  Snettisham 
Project.  As  part  of  the  process  of 
establishing  new  contracts,  APA 
published  a  Marketing  Plan  for  the 
Snettisham  Project  (57  FR  53320). 
According  to  the  provisions  in  the 
Marketing  Plan,  if  there  was  additional 
energy  left  over  after  the  initial 
allocations,  it  would  be  offered  for 
allocation  in  another  round.  The  initial 
allocations  are  complete,  a  contract  for 


firm  energy  deliveries  has  been 
negotiated  and  there  is  surplus  energy 
available  from  the  Snettisham  Project. 
An  Environmental  Assessment  was 
prepared  for  these  power  marketing 
activities  and  a  Finding  of  No 
Significant  Impact  was  issued  by  the 
Department  of  Energy. 

B.  Conditions  for  Allocation 
Allocations  of  surplus  energy  will  be 

made  in  accordance  with  the  provisions 
of  the  Marketing  Plan.  These  provisions 
include: 

1.  No  energy  will  be  allocated  for 
export  outside  the  Juneau  market  area 
(that  is,  the  Alaska  Electric  Light  & 
Power  (AEL&P)  service  territory) 
without  firm  plans  and  commitment  to 
finance  and  build  the  necessary 
transmission  facilities. 

2.  In  allocating  surplus  energy,  APA 
will  give  preference  to  public  bodies 
and  cooperatives  who  conduct  utility- 
type  operations. 

3.  Surplus  energy  not  allocated  to 
preference  customers  may  be  available 
to  serve  major  industrial  loads.  For  this 
marketing  plan,  a  major  industrial  load 
is  one  which  is  not  currently  a  firm 
customer  of  AEL4P,  does  not  conduct 
utility-type  operations,  and  which  has 
the  capability  to  meet  its  own  energy 
requirement  in  the  absence  of 
Snettisham  energy.  Major  industrial 
loads  are  encouraged  to  work  directly 
with  AEUtP  so  that  AEL&P  can  request 
an  allocation  to  serve  their  needs.  In  this 
case,  allocations  will  be  made  to 
AEL&P,  APA  will  consider  requests  for 
direct  service  of  major  industrial  loads 
only  if  it  is  demonstrated  that  service 
through  the  utility  is  infeasible. 

C.  Contract  Provisions 

Entities  receiving  an  allocation  of 
Snettisham  resources  will  be  offered  an 
electric  service  contract  which  will 
include  the  following  provisions: 

1.  Contracts  will  be  for  a  period  of  20 
years  or  less  beginning  at  contract 
execution.  Contracts  for  less  than  20 
years  may  include  an  option  to  extend 
the  period  up  to  a  total  length  of  20 
years.  Contracts  will  be  compatible  with 
the  proposed  APA  divestiture.  Contracts 
will  contain  language  guaranteeing  the 
continuation  of  the  allocation  after 
divestiture. 

2.  Surplus  enei^gy  will  be  marketed  at 
the  Snettisham  firm  rate.  The  rate  is 
presently  3.21  cents/kwh  and  is  subject 
to  periodic  review  and  adjustment. 

3.  The  contractor  will  be  required  to 
sign  a  contract  within  270  days  of  APA 's 
letter  granting  en  allocation. 

4.  In  order  to  reserve  the  allocation, 
the  contractor  will  be  required  to 
deposit  10%  of  the  expected  cost  of  the 


following  year's  ener>jy  with  APA.  If  the 
allocated  energy  is  taken  during  the  year 
the  deposit  will  be  credited  toward  the 
cost  of  the  energy.  If  the  allocation  is  not 
completely  taken  the  deposit  is  non- 
refundable. In  any  year,  energy  reserved 
in  this  way  but  not  taken  by  the 
contractor  may  be  marketed  by  APA.  In 
any  case,  an  applicant  must  be  ready, 
willing,  and  able  to  take  initial  delivery 
of  power  by  January  1, 1997  or  the 
allocation  will  be  withdrawn  and  the 
enervy  reallocated. 

5.  If  the  contractor  has  not  committed 
to  a  20-year  contract,  the  contractor  will 
be  required  to  pay  a  one-time,  non- 
refundable payment  within  30  days  after 
contract  execution.  This  payment  will 
be  based  on  3%  of  the  average  estimated 
annual  energy  delivery  during  the  years 
between  the  end  of  the  contract  period 
and  the  20  year  period  times  each  year 
less  than  20  years. 

D.  Amount  Available  for  Allocation 

Firm  energy  output  (energy  available 
9  years  out  of  10)  from  the  Snettisham 
Project  is  estimated  at  275  gwh/year. 
Secondary  energy  is  estimated  to  vary 
fixim  0  to  100  gwh/year  and  average 
around  50  gwh/year.  This  invitation  is 
for  requests  for  allocation  for  energy  that 
is  surplus  to  the  needs  of  the  Juneau 
community.  An  estimate  of  that  need  is 
shown  in  the  table  below.  Applicants 
must  be  aware  that  these  are  only 
estimates  and  that  the  amount  of  energy 
required  by  the  community  may  vary 
from  these  projections.  In  the  event  that 
there  are  competing  requests  from 
qualified  applicants,  the  surplus  energy 
will  be  divided  equally  among  the 
applicants  up  to  their  maximum 
request. 


Esti- 

maied 

com- 

Esti- 

Water year 

munity 

mated 

energy 

avail- 

surplus 

able 

requre- 

mem 

1994  

232 

93 

1995  ; 

242 

83 

1998  

250 

75 

1997 

256 

70 

1998  

258 

67 

1999  .     ._ _„   .    _ 

259 

66 

2000  

260 

65 

2001  

263 

62 

2002  „..    .„ 

264 

61 

2003  _ 

266 

59 

2004  

267 

58 

?005  

270 

56 

2006  

271 

54 

2007  

274 

51 

2008  

275 

50 

2009 

277 

48 

2010  

278 

47 

2011  _ 

281 

44 
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2012 

282 

43 

2013 

285 

40 

Issued  at  Juneau,  Alaska;  December  13. 
1993. 

Michael  A.  Deihl. 

Administrator. 

|FR  Doc.  94-382  Filed  1-6-94;  »:45  ami 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  EG94-1 0-000,  et  at.] 

Keystone  Energy  Service  Company, 
t^P.,  et  al.;  Electric  Rates  and 
Corporate  Regulation  Filings 

December  27, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Keystone  Energy  Service  Company, 
LJ». 

(Docket  No.  EG94-l(>-000l 

On  December  20, 1993,  Keystone 
Energy  Service  Company,  L.P. 
("Keystone")  filed  an  application  for  a 
determination  by  the  Commission  that 
Keystone  is  an  exempt  wholesale 
generator.  Keystone  is  a  Delaware 
limited  partnership  with  its  principal 
place  of  business  at  7500  Old 
Georgetown  Road,  Bethesda,  MD. 
20814-6161.  Keystone  states  in  its 
application  that  it  is  the  operator  of  a 
202  MW  (net)  clean  coal-fired 
cogeneration  facility  (the  "Facility")  to 
be  located  adjacent  to  the  Delaware 
River  chemical  plant  of  Monsanto 
Corporation  ("Monsanto")  in  Logan 
Township.  New  Jersey.  Keystone  states 
that  construction  of  the  Facility 
commenced  in  May  1992  and  that  the 
facility  is  expected  to  commence 
commercial  operation  in  the  first  quarter 
of  1995.  Keystone  further  states  that  it 
will  operate  the  Facility  pursuant  to  a 
thirty-year  lease  agreement  between 
Keystone  and  Keystone  Urban  Renewal 
Limited  Partnership,  its  affiliate. 

Comment  do/e;  January  14. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Keystone  Urban  Renewal  Limited 
Partnership 

IDocket  No.  EG94-9-000) 

On  December  20, 1993,  Keystone 
Urban  Renewal  Limited  Partnership 


("KUR")  filed  an  application  for  a 
determination  by  the  Federal  Energy 
Regulatoi  y  Commission  that  KUR  is  an 
exempt  m  holesale  generator.  KUR  is  a 
Delaware  limited  partnership  with  its 
principal  place  of  business  at  7500  Old 
Georgetoi  vn  Road,  Bethesda,  MD  20814- 
6161.  KU  ?  further  states  that  it  is  the 
owner  of  i  202  MW  (net)  clean  coal- 
fired  cog*  neration  facility  (the 
"Facility' )  to  be  located  adjacent  to  the 
Delaware  River  chemical  plant  of 
Monsantj  Corporation  in  Logan 
Townshi] »,  New  Jersey.  KUR  further 
states  tha  construction  of  the  Facility 
commenc  ed  in  May  1992  and  that  the 
Facility  is  expected  to  commence 
commerc  al  operation  in  the  first  quarter 
of  1995. 

Commi  nt  date:  January  14. 1994.  in 
accordant  :e  with  Standard  Paragraph  E 
at  the  en(  of  this  notice. 

Standard  Paragraphs 

E.  Any  aerson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  E  lergy  Regulatory  Commission, 
825  NortH  Capitol  Street.  NE., 
Washingt  jn,  DC  20426,  in  accordance 
with  Rule  s  211  and  214  of  the 
Commiss  on's  Rules  of  Practice  and 
Procedun  i  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considerc  i  by  the  Commission  in 
determini  ng  the  appropriate  action  to  be 
taken.  bu|  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pers«  n  wishing  to  become  a  party 
must  file  I  motion  to  intervene.  Copies 
of  this  fil  ng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Ca#iell. 
Secretary. 
(PR  Doc.  9- 
WLLMGCOOE 
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[Docket  N< .  CP94-1 44-000.  et  al.] 

Trunkllne  Gas  Company,  et  al.;  Natural 
Gas  Certificates  Filings 

December;  8, 1993. 

Take  nc  tice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  East  Te  inessee  Natural  Gas 
Company 

IDocket  No  CP94-144-0001 

Take  nt  tice  that  on  December  20, 
1993,  Easj  Tennessee  Natural  Gas 
Company  (East  Tennessee),  P.O.  Box 
2511,  Houston.  Texas  77252-2511,  filed 
in  Docket  No.  CP94-144-000  a  request 
pursuant  o  §  157.205  of  the 


Commission's  Regulations  to  increase 
the  capacity  of  an  existing  delivery 
point  in  Hamilton  County,  Tennessee 
for  Chattanooga  Gas  Company 
(Chattanooga),  an  existing  transportation 
customer,  under  East  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP82-412-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

East  Tennessee  proposes  to  replace 
the  existing  two  2-inch  meter  tubes  with 
6-inch  meter  tubes  and  install  electronic 
gas  measurement  equipment  on  the 
Chattanooga  Volunteer  Ordinance 
Delivery  Point  (Ordinance  point)  in 
Hamilton  County.  Tennessee  to  increase 
its  capacity  to  approximately  35.000  dth 
of  natural  gas  per  day  for  delivery  of 
natural  gas  to  Chattanooga  under  Rate 
Schedule  FT-A.  Chattanooga  has  agreed 
to  reimburse  East  Tennessee  for  the  cost 
of  these  facilities  which  are  estimated  to 
cost  $90,487.  it  is  stated.  East  Tennessee 
states  that  the  total  quantities  to  be 
delivered  to  Chattanooga  after  the 
construction  of  these  facilities  to 
increase  capacity  would  not  exceed  the 
total  authorized  quantities  and  the 
changes  proposed  are  not  prohibited  by 
East  Tennessee's  tariff.  East  Tennessee 
has  sufficient  capacity  in  its  system  to 
accomplis(iJhe  increased  delivery  of 
natural  gas  at  the  Ordinance  point 
without  detriment  or  disadvantage  to 
any  of  East  Tennessee's  other  customers, 
it  is  stated. 

Comment  date:  February  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Avoca  Natural  Gas  Storage 

IDocket  No.  CP94-1 61-0001 

Take  notice  that  on  December  23, 
1993,  Avoca  Natural  Gas  Storage 
(Avoca).  a  general  partnership  with  an 
office  at  One  Bowdoin  Square,  Boston, 
Massachusetts  02114,  filed  an 
application  in  Docket  No.  CP94-161- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act  and  part  157  and  subpart  G  of 
part  284  of  the  Commission's 
Regulations.  The  part  157  application 
requests  a  certificate  of  public 
convenience  and  necessity  authorizing 
Avoca  to  develop,  construct  and  operate 
natural  gas  storage  and  related  facilities. 
Avoca  also  seeks  a  blanket  certificate, 
under  part  284.  authorizing  self- 
implementing  firm  and  interruptible 
storage  services,  with  pregranted 
abandonment  authority. 

Avoca  is  a  general  partnership  formed 
for  the  purpose  of  developing, 
constructing  and  operating  a  natural  gas 
storage  facility.  Avoca  is  composed  of 
four  partners,  including: 
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(1)  JMC  Avoca,  Inc.,  a  wholly-owned 
subsidiary  of  J.  Makowski  Company,  a 
developer  of  gas-fired  power  generation, 
natural  gas  supply,  transportation  and 
storageprojects; 

(2)  ET  Storage,  Inc.,  a  wholly-owned 
subsidiary  of  Equitrans,  Inc.,  the 
interstate  pipeline  subsidiary  of 
Equitable  Resources,  Inc.; 

(3)  NGC  Storage,  Inc.,  a  wholly-owned 
subsidiary  of  Natural  Gas 
Clearinghouse,  an  independent  gas 
marketer  and  an  owner  and  operator  of 
numerous  gas  gathering  and  processing 
facilities;  and, 

(4)  Trillium  Gas  Storage,  Inc..  a 
subsidiary  of  Union  Gas  Limited,  an 
integrated  natural  gas  company  in 
Southwestern  Ontario,  Canada, 
providing  storage,  distribution  and 
transmission  service. 

Avoca  proposes  to  develop  several 
storage  caverns  by  leaching 
underground  salt  deposits.  The  storage 
caverns  will  be  located  near  Avoca,  New 
York.  Avoca's  facilities  will  be 
connected  to  the  H-C  or  400  Line  of 
Tennessee  Gas  Pipeline  Company. 

The  Avoca  facility  will  offer  a  total 
storage  capacity  of  6.72  Bcf  and  5.0  Bcf 
of  working  gas  capacity.  The  storage 
capacity  is  proposed  to  be  made 
available  in  three  phases: 

(1)  Phase  1—2  Bcf  will  be  available 
beginning  January  1, 1996; 

(2)  Phase  II— an  additional  2  Bcf  will 
be  available  beginning  January  1, 1997; 
and, 

(3)  Phase  III— an  additional  1  Bcf  will 
be  available  beginning  January  1, 1998. 

Avoca  says  that  it  has  been  marketing 
its  proposed  project  to  the  general 
natural  gas  industry  since  June  1993.  It 
notes  that  one  customer.  Orange  and 
Rockland  Utilities,  Inc.,  has  signed  a 
Firm  Storage  Precedent  Agreement  for 
550,000  Dth  (.55  Bcf)  of  the  Phase  I 
capacity.  Avoca  proposes  to  offer  the 
remaining  1 .45  Bcf  of  the  Phase  I 
capacity  during  an  open  season.  The 
open  season  will  be  between  January  31, 
1994  and  February  28, 1994.  Additional 
open  seasons  are  proposed  for  Phases  II 
andin. 

Avoca  filed  a  pro  forma  tariff 
containing  the  terms  and  conditions  for 
firm  and  interruptible  storage  services. 
Avoca  will  allow  customers  to  inject 
their  maximum  contract  quantities  over 
any  consecutive  twenty-day  period  and 
withdraw  their  maximum  contract 
quantity  over  any  consecutive  ten-day 
period. 

Avoca  is  proposing  market-based 
pricing  for  its  storage  services.  Bids  for 
capacity  will  be  evaluated  on  a  net 
present  value  formula  as  described  in 
the  pro  forma  tariff.  Avoca  says  that 
because  it  lacks  market  power,  the 


Commission  should  allow  it  to  negotiate 
market-based  rates  with  its  customers. 

Finally,  Avoca  has  filed  an  Applicant- 
Prepared  Environmental  Assessment 
covering  the  development  of  the  storage 
caverns  and  the  construction  of  the 
related  facilities. 

Comment  date:  January  18. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owti  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 


protest  to  the  request.  If  no  protest  is  ' 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  CMhell, 
Secretory. 

[FR  Doc  94-321  Filed  1-6-94;  8:45  ami 
BIUINO  COOC  ni7-*%-p 


[Docket  Nos.  EC92-21-000.  ER92-406-000 

and  EL94-1 3-000] 

Entergy  Services,  Inc.  and  Gutf  States 
Utilities  Co.;  Initiation  of  Proceeding 
and  Refund  Effective  Date 

Deccmt)cr30, 1993. 

Take  notice  that  on  December  15, 
1993,  the  Commission  issued  an  order 
in  the  above-indicated  dockets  initiating 
an  investigation  in  Docket  No.  EL94- 
13-000  under  section  206  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  EL94-1 3-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Casbell, 
Secretary. 

|FR  Doc.  94-316  Filed  1-6-94;  8:45  am) 
MLUNO  COOC  trir-oi-M 


[Docket  No.  RP94-89-000] 

Northern  Matural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  3. 1994. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  December  23, 
1993,  tendered  for  filing  to  become  part 
of  Northern's  FERC  Gas  Tariff  Fifth 
Revised  Volume  1.  the  following  tariff 
sheets,  proposed  to  be  effective  January 
22. 1994: 

First  Revised  Sheet  No.  143 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  147 
First  Revised  Sheet  No.  446 

Northern  states  that  such  tariff  sheets 
are  being  submitted  to  revise 
Interruptible  Deferred  Delivery  service. 
Rate  Schedule  IDD.  to  allow  Shippers  to 
withdraw  quantities  firom  their  IDD 
accounts  before  the  quantities  are 
injected. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  Slate 
Commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  must  be  filed  on  or  before 
January  10, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCafifaell, 
Secretary. 
IFR  Doc.  94-319  Filed  1-6-94;  8:45  am) 

BILUNQ  COOe  6717-4)t-M 


[Doctot  No*.  EL93-2a-000:  EL9»-40-000; 
ER93-465-000,  ER93-607-000,  ER9»-e22- 
000  and  EL94-1 2^000] 

Seminole  Electric  Cooperative.  Inc.  v. 
Florida  Power  &  Light  Co.;  Florida 
Monicipal  Power  Agertcy  v.  Florida 
Power  &  Light  Co.,  Florida  Ponwer  & 
Light  Co.;  Initiation  of  Proceeding  and 
Refund  Effective  Date 

January  3. 1994.      "     ' 

Take  notice  that  on  December  27, 
1993.  the  Commission  issued  an  order 
in  the  above-indicated  dockets  initiating 
an  investigation  in  Docket  No.  EL94— 
12-000  under  section  206  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  EL94-12-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Cashell. 
Secretory. 
IFR  Doc.  94-318  Filed  1-6-94;  8:4S  am] 

BILUN6  OOOC  (717.41-11 
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Public  U  tilities  (license  applicant). 
Interven  )rs,  Indian  Tribes  and 
interested  parties  are  invited  to  atter»d  to 
discuss  lihe  following: 
— Implej  nentation  of  the 

Congr  issionally  authorized  land 

exchange  between  the  Applicant  and 

the  Na  tional  Park  Service. 
— Implei  nentation  of  the  Programmatic 

Cultui  al  Resources  Agreement  for  the 

Cushr  lan  Project. 
— Comp  etion  of  the  Commission's 

ongoii  ig  Environmental  Impact 

Staten  lent  for  the  Cushxnan  Project. 
— Other  subjects  that  may  arise 

regarc  ing  the  relicense  of  the 

Cushr  ian  Project. 

This  i  1  an  open  forum  chaired  by  the 
Commis  ;ion.  Please  notify  the 
Commis  sion  by  January  19  whether  you 
will  be  I  ttending.  The  telephone 
number  is  (202)  219-2781;  please 
referenc  5  the  Cushman  Conference;  give 
your  nai  ne  and  affiliation. 
Lois  D.  C  ishell, 
Secrefarj. 
IFR  Doc.  94-320  Filed  1-6-^;  8:45  ami 

BILUNC  a  IDE  C717-0Vr 


ENVmC  NMENTAL  PROTECTION 
AGENCr 

[ER-fRl|-4707-3] 

Enviroiitnental  impact  Statements  and 
Reguial  ions;  AvailabiD^  of  EPA 
Commc  nts 

Availability  of  EPA  comments 
prepared  December  20. 1993  through 
Deoemb  er  24, 1993  pursuant  to  the 
Enviror  mental  Review  Process  (ERP). 
under  s  iction  309  of  the  Clean  Air  Act 
and  sec  ion  102(2)(c)  of  tfte  National 
Enviror  mental  Policy  Act  as  amended. 
Request  5  for  copies  of  EPA  comments 
can  be  <  irected  to  the  Office  of  Federal 
Activiti  K  at  (202)  260-5076. 

An  e]  planation  of  the  ratings  assigned 
to  draft  environmental  impact 
stateme  nts  (EISs)  was  published  in  FR 
dated  ^pril  10. 1993  (58  FR  18392). 


[Cushman  Relicenae  FERC  Pro|ect  Na  46(q     Draft  E  Ss 


Tacoma  Public  UliiHies;  Tacoma.  WA; 
Public  Conference 

(amiary  3, 1994. 

Please  take  notice  that  on  January  27. 
1994  from  10  a.m.  until  3  p.m.  the 
Commission  will  convene  at 
Commission  Offices.  825  North  Capitol 
Street,  NE.,  Commission  Meeting  Room 
9306,  Washington,  DC,  a  public 
conference  regarding  the  relicense  of  the 
Cushman  Hydhroelectric  Project. 

Representatives  from  the  U.S. 
Department  of  the  Interior,  Tacoma 


ERP 
E02,  P^ichard 
Land 


and 


Nation! 
District 
Sum 
objecti 
based  dn ' 
increasjd 
quality 


JMI 


Additional  information  is  needed  on 
baseline  water  quality,  cumulative 
impacts  and  monitoring. 

ERP  No.  D-UAF-E11032-FL  Rating 
EC2,  Homestead  Air  Force  Base  (AFB) 
Disposal  and  Reuse.  Implementation, 
Dade  County.  FL. 

Summory;  EPA  had  environmental 
concerns  with  the  impact  due  lo  the 
uncertainty  associated  with  this 
proposal  and  the  need  for  additional 
information.  Depending  on  the 
particular  alternative  and/or  mix  of 
options  which  eventuate,  additional 
NEPA  evaluation  may  be  necessary. 

ERP  No.  D-USA-L11019-WA  RalinK 
E02,  Fort  Lewis  and  Yakima  Training 
Center.  Stationing  of  Me<  hauized  or 
Armored  Combat  Fortsjs,  COE  Settii)i> 
10 and  404  Permits.  Pierce,  Ihurslon, 
Yakima  and  Kittitas  Counlius,  WA. 

Summary:  EPA  had  environmenlal 
objections  based  on  the  porential  for 
adverse  effects  on  air  quahly.  the 
potential  for  further  degradation  of 
water  bodies  that  are  already  water 
quality  impaired,  the  polential  for 
destruction  of  wetlands,  and  potential 
adverse  effects  on  sage  grouse.  EPA 
requested  additional  analysis  of  air 
quality,  water  quality  and  wetland 
impacts.  In  addition  the  final  EIS  should 
discu.ss  the  effectiveness  of  the 
proposed  mitigation  measures  and 
describe  in  detail  ti^e  monitoring  plan. 

Dated:  January  3.  1M«4 
William  D.  Dickerson. 
Deputy  Director.  Of  fit  t  nt  FfdtTxil  Ai.ti^  ilics 
IFR  Doc.  94-390  Fileit  1-^«4.  8  45  nit. I 
eauMGCOOE  »s«o  so  p 
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Jo.  D-AFS-L65212-ID  Rating 
Creek  Analysis  Area. 
Resource  Management  Plan. 
Implen^tation,  Idaho  Panhandle 
I  Forests,  Wallace  Ranger 
Coeur  d'Alene  River,  ID. 
Sumhary:  EPA  had  environmental 
( ms  with  alternatives  1.  2  &  5 
the  potential  for  continued  and 
adverse  impacts  on  water 
and  fisheries.  JPA  expressed 
enviroi  mental  concerns  with 
altema  ives  2  and  6  due  to  potential 
impact  i  to  water  quality  and  fisheries. 


|;ER-FRL-4707-a] 


Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  federal 
Activities,  General  Information  (;J02) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  December  27.  1993 
Through  December  31. 1993  Pursuant  lo 
40  CFR  1506.9. 

EIS  No.  930458,  FINAL  EJS.  BLM,  CA. 
Fort  Cady  Minerals  Solution  Mining 
Project.  Construction  and  Operation. 
Associated  Right-of-Way  Grants  and 
Mineral  Material  Sales  Permits.  San 
Bernardino  County.  CA.  Due 
February  07, 1994,  Contact:  Ms  Edy 
Seehafer(619)  256-3591. 
EIS  No.  930459,  DRAFT  EIS.  AFS,  MT. 
Helena  National  Forest  and  Elkhom 
Mountain  portion  of  the  Deerlodge 
National  Forest.  Land  and  Resources 
Management  Plan,  Oil  and  Gas 
Leasing.  Implementation.  Several 
Counties.  MT,  Due;  March  01.  1994. 


Contact:  Thomas  J.  Anderson  (406) 
449-5201. 

EIS  No.  930460.  FINAL  EIS,  FHW.  CA, 
CA-87/Guadalupe  Parkway 
Upgrading,  between  Julian  Street  and 
US  101  in  the  City  of  San  Jose, 
Funding  and  COE  Section  404  Permit, 
Santa  Clara  County,  CA  ,  Due: 
February  22, 1994,  Contact:  John  R. 
Schu'tz  (916)  551-1314. 

EIS  Nr  930461.  DRAFT  EIS,  SFW,  IN, 
Patoka  River  Wetlands  Project.  Land 
Acquisition  for  Fish  and  Wildlife 
Protection  and  Management,  Funding 
and  COE  Section  404  Permit.  Gibson 
and  Pike  Counties,  DM,  Due:  March  08, 
1994.  Contact:  Jeanne  Holler  (612) 
725-3306. 

EIS  No.  930462.  DRAFT  EIS,  AFS,  CO, 
Sheep  Flats,  Grove  Creek  and  Valley 
View  Timber  Sales,  Harvesting 
Timber  and  Road  Constructions, 
Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  CoUban 
District,  Mesa  County,  CO,  Due: 
February  22,  1994,  Contact:  Stan 
Turley  (303)  487-3534. 

EIS  No.  930463.  HNAL  EIS,  AFS,  MT, 
Upper  Camp-Ehmcie  Timber  Sale, 
Harvesting  Timber  and  Road 
Construction,  Implementation, 
Deerlodge  National  Forest, 
Phillipsburg  Ranger  District,  Granite 
County,  MT,  Due:  February  07, 1994, 
Contact:  Thomas  W.  Heintz  (406) 
859  3211 

EIS  No.  930464,  DRAFT  EIS,  AFS,  OR, 
Newberry  National  Volcanic 
Monument  Comprehensive 
Management  Plan,  Implementation, 
Deschutes  National  Forest,  Deschutes 
County,  OR,  Due:  February  28, 1994, 
Contact:  Carolyn  Wisdom  (503)  383- 
4702. 

Dated:  January  3, 1994. 
William  D.  Dickerson, 
Deputy  Director.  Office  of  Federal  Activities. 
IFR  Doc.  94-389  Filed  1-6-94;  8:45  amj 
MUMQ  COOC:  6SaO-60-P 


[PF-684;  FRL-4740-8] 

E.L  DuPont  de  Nemours  &  Co.,  Inc.,  at 
a!.;  Notice  of  Initial  Filing, 
Amendments,  and  Withdrawals  of 
Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  an 
initial  filing  of  a  food/feed  additive 
petition,  amended  filings  and 
withdrawals  of  pesticide  petitions  and  a 
food/feed  additive  petition,  and  a 
correction  to  a  previously  published 
petition  that  propose  establishing 


regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
.Virginia  address  given  above,  horn  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC.  In  person, 
contact  the  PM  named  in  each  petition 
at  the  following  office  location/ 
telephone  number: 


Product  Man- 
ager 

Office  kxatKxV 
teiepnooe  num- 
ber 

Address 

George 

Rm.  202,  CM 

1921 

LaRocca  (PM- 

#2.703-305- 

Jef- 

13). 

6100. 

ferson 
Davis 
Hwy., 
Ar- 
ling- 
ton, 
VA. 

Cynttiia  GHes- 

Rm.  229.  CM 

Do. 

Partcer  (PM- 

#2.703-305- 

22). 

5540. 

Joanne  Miller 

Rm.  237.  CM 

Do. 

(PM-23). 

#2.703-305- 
7830. 

Robert  Taylor 

Rm.241.CM 

Do. 

(PM-25). 

#2.703-305- 
6800. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  an  initial  filing  of  a  food/feed 
additive  petition,  amended  filings  and 
withdrawals  of  petitions,  and  a 
correction  to  a  previously  issued 
petition  as  follows: 


Initial  Filing 

1.  FAP  4H5683.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc.,  Agricultural 
Products,  P.O.  Box  80038,  Wilmington, 
DE  19880-0038,  has  submitted  the  food/ 
feed  additive  petition  proposing  to 
amend  40  CFR  parts  185  and  186  to 
establish  food/feed  additive  tolerances 
for  residues  of  the  herbicide 
hexazinone,  3-cyclohexyl-6- 
(dimetylamino)-l-methyl-l,3,5-triazine- 
2,4(1  H,3H)-dione,  as  follows:  food 
additive  tolerance  for  sugarcane 
molasses  at  5  parts  per  million  (ppm) 
and  feed  additive  tolerances  for 
sugarcane  bagasse  at  0.5  ppm  and 
sugarcane  molasses  at  5.0  ppm.  (PM  23) 

Amended  Filings 

2.  PP2F4107.  In  the  Federal  Register 
of  June  10, 1992  (57  FR  24644),  EPA 
issued  notice  of  the  petition  submitted 
by  the  Ciba-Geigy  Corp.,  P.O.  Box 
18300.  Greensboro,  NC  27419.-8300, 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  difenoconazole,  l-(2-[4- 
chlorophenoxy)-2-chlorophenyl]-4- 
methyl-l,3-dioxolan-2-yl-methyl)-lH- 
1,2,4-triazole,  in  or  on  wheat  forage  at 
0.1  ppm,  wheat  straw  at  0.1  ppm,  barley 
forage  at  0.1  ppm,  and  barley  straw  at 
0.1  ppm.  Ciba-Ceigy  has  submitted  an 
amendment  to  the  petition,  proposing  to 
establish  additional  tolerances  as 
follows:  cattle,  fat,  meat,  and  meat 
byproducts  (mbyp)  at  0.05  ppm;  eggs  at 
0.05  ppm;  milk  at  0.05  ppm;  goats,  fat, 
meat,  and  mbyp  at  0.05  ppm;  hogs,  fat, 
meat,  and  mbyp  at  0.05  ppm;  horses,  fat, 
meat,  and  mbyp  at  0.05  ppm;  poultry, 
fat,  meat,  and  mbyp  at  0.05  ppm;  barley 
grain  at  0.1  ppm:  and  wheat  grain  at  0.1 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography  with  nitrogen/ 
phosphorous  detection.  (PM  22) 

3.  PP5F3251.  This  petition,  submitted 
by  Rhone-Poulenc  Ag  Co..  P.O.  Box 
12014,  ?  T.W.  Alexander  Drive. 
Research  Triangle.  NC  27709,  is  a 
reproposal  to  amend  40  CFR  180.415  to 
establish  a  tolerance  for  residues  of  the 
fungicide  aluminum  tris  (Oethyl 
phosphonate)  in  or  on  hops  at  45.0  ppm. 
Original  notice  of  this  petition  appeared 
in  the  Federal  Register  of  May  24. 1985 
(50  FR  21503)  and  proposed  amending 
40  CFR  180.415  by  establishing 
tolerances  for  residues  of  the  fungicide 
in  or  on  the  commodities  dried  hops  at 
20.0  ppm  and  fresh  or  green  hops  at 
10.0  ppm.  The  proposed  analytical 
method  for  determining  residues  is  gas 
chromatography.  (PM  22) 

4.  PP  7F3530.  In  the  Federal  Register 
of  June  17. 1987  (52  FR  23077).  EPA 
issued  notice  of  filing  of  the  petition  by 
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Janssen  Pharmaceutica,  40  Kingsbridge 
Rd..  Piscataway,  NJ  086S4.  proposing  to 
amend  40  CFR  180.413  by  establishing 
a  regulation  to  permit  the  residues  of  the 
fungicide  imazalil  (l-(2-(2,4- 
dichlorophenyl)-2-(2- 
propenyloxy)ethyl)-lH-imidazole)and 
its  metabolite  l-(2.4-dichlorophenyl)-2- 
(iH-imidazole-l-yl)-l-ethanol  in  or  on 
melons  (whole)  at  5.0  ppm;  melons 
(pulp)  at  0.7  ppm;  com,  sweet,  kernels 
and  cobs  at  0.05  ppm;  com,  sweet, 
forage  at  0.05  ppm;  citrus  (whole)  at 
10.0  ppm  citrus  (pulp)  at  0.2  ppm;  citrus 
(peel)  at  10.0  ppm;  and  imazalil  (l-(2- 
(2,4-dichlorophenyl)-2-(2- 
propenyloxy)ethy!)-lH-imidazole,  its 
metabolite  l-(2.4-dichlorophenyl)-2- 
(iH-imidazole-l-yl)-l-ethanol,  and  (3-(l- 
(2,4-dichlorophenyl)-2-(lH-imidazole-l- 
yl)ethoxy)-l,2-propane  diol)  in  or  on 
milk  and  meat,  fat.  and  meat  byproducts 
(except  liver)  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.02  ppm  and  liver 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  1.5  ppm.  Janssen  Pharmaceutica  has 
submitted  an  amended  petition 
proposing  to  establish  additional 
tolerances  for  the  combined  residues  of 
the  fungicide  imazaUl,  l-(2-(2,4- 
dichlorophenyl)-2-(2- 
propenyloxy)ethyl)-lH-imidazole  and 
its  metabolite  l-(2,4-dichlorophenyl)-2- 
(lH-imidazole-l-yl)-l-€thanol  in  or  on 
the  following  raw  agricultural 
commodities:  melons  (post-harvest)  at 
5.0  ppm;  com,  fresh  (including  sweet 
kemels  plus  com  with  husk  removed)  at 
0.2  ppm;  com,  forage  at  0.2  ppm;  and 
com,  fodder  at  0.2  ppm.  The  proposed 
method  for  determining  residues  is 
liquid  gas  chromatography.  (PM  22) 

Withdrawn  Petitions 

5.  PP4F3021.  Notice  of  the  petition, 
originally  filed  by  Shell  Oil  Co.  and 
appearing  in  the  Federal  Regisfter  of 
February  23, 1984  (49  FR  6795). 
proposed  to  amend  40  CFR  180.379  by 
establishing  tolerances  for  residues  of 
the  insecticide  cyano  (3- 
phenoxyphenyl)  methyi-4-chIoro-alpha- 
(1-methylethyl)  benzeneacetate  in  or  on 
the  following  commodities:  barley, 
forage  at  40.0  ppm;  barley,  grain  at  5.0 
ppm;  barley,  hay  at  40.0  ppm;  barley, 
straw  at  40.0  ppm;  wheat,  forage  at  25.0 

Epm;  wheat,  grain  at  1.0  ppm;  wheat, 
ay  at  25.0  ppm;  and  wheat,  straw  at 
25.0  ppm.  This  petition  was  also  listed 
in  a  notice,  "Pesticide  Petitions  For 
Which  No  Correspondence  Has  Been 
Received"  (56  FR  43764,  Sept.  4. 1991). 
The  petition  was  originally  filed  by 
Shell,  and  DuPont  A^culttirai 
Products,  Walker's  Mill.  Barley  Mill 
Plaza.  P.O.  Box  80038.  Wilmington.  DE 
19880-0036.  was  to  provide  bridging 
residiae  data  between  esfenvalerate  and 


fenvalerata.  However,  DuPont  has 
decided  not  to  add  this  data  and  has 
requested  that  the  petition  k>e 
withdrawn  without  prejudice  to  hiture 
filing.  (PM  13) 

6.  FAP  4  H5423.  Notice  Of  the  petition, 
originally  liled  by  Shell  Oil  Co.  and 
appearing  in  the  Federal  Register  of 
February  2  3. 19B4  (49  FR  6795). 
proposed  1 3  amend  21  CFR  part  561 
(later  redei  ignated  as  40  CFR  part  186) 
by  establis  ling  a  tolerance  for  residues 
of  the  inse  nicide  cyano  (3- 
phenoxyp  lenyl)  methyl-4-chIoro-alpha- 
(l-methyU  thyl)  benzeneacetate  in  or  on 
wheat  rail  ed  products  (except  flour)  at 
5.0  ppm.  "shis  petition  was  also  listed  in 
a  notice,  "Pesticide  Petitions  For  Which 
No  Corresiondence  Has  Been  Received" 
(56  FR  43i|65,  Sept.  4, 1991).  The 
petition  wps  originally  filed  by  Shell, 
and  DuPoilt  Agricultural  Products, 
Walker's  Mill,  Barley  Mill  Plaza.  P.O. 
Box  80038 ,  Wilmington,  DE  19880-0038. 
was  to  pro  vide  bridging  residue  data 
between  e  fenvalerate  and  fenvalerate. 
However,  DuPont  has  decided  not  to 
add  this  d  ita  and  has  requested  that  the 
petition  hi  withdrawn  without 
prejudice  o  future  filing.  (PM  13). 

Correctioii 

7.  PP  3lft238.  Notice  appearing  in  the 
Federal  Register  of  October  21, 1993  (58 
FR  543551  is  corrected  to  read  as 
follows:  Z  ;neca  AG  Products,  Concord 
Pike  and  I  lew  Murphy  Rd.,  P.O.  Box 
751.  Wiln  ington.  DE  19897,  proposes  to 
amend  40  CFR  part  180  by  establishing 
a  regulati<  n  to  permit  the  residues  of 
Touchdov  'n  Herbicide  (containing 
glyphosat*  >-trimesium  (formerly  SC-0224 
of  sulfona  e))  in  or  on  stone  fruit  at  .05 
ppm.  (PM25) 

List  of  Su  ijects 

Enviror  mental  protection. 
Agricultui  al  commodities.  Pesticides 
and  pests, 

AMtfaorit  r:  7  U.S.C.  136a. 

Dated:  De  :ember  21. 1993. 

Stephen  L  lohnson. 

Acting  Din  ctor.  Registration  Division,  Office 
ofPesticidt  Programs. 

IFR  Doc  94-279  Filed  1-6-94;  8:45  am] 
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[OPP-180f  13;  FRL  4750-7J 

neceipi « ■  AppncBnon  ror  ctnorgency 
Exemptia  n  to  Use  Imidacloprid 
SoNcitati<  »n  of  PubHc  Comment 

AGENCY:  ]  nvironmental  Protection 
Agency  (I  PA). 
action:  h  otice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  imidacloprid  (CAS 
105827-78-9)  to  treat  up  to  38,000  acres 
of  cucurbits  (cucumbers,  melons,  and 
squash)  to  control  the  sweet  potato 
whitefiy  Bemesia  tabaci.  The  Applicant 
proposes  the  use  of  a  new  chemical; 
therefore,  in  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  January  24, 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180913,"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  in  any 
comment  conceming  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway.  Arlington.  VA. 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard.  Registration 
Division  (7505 W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway. 
Arlington.  VA.  (703)  308-8791. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 


exemption  for  the  use  of  imidacloprid 
on  cucurbits  to  control  the  sweet  potato 
whitefiy  (SPWF).  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  SPWF  IS  common  on  many  wild 
and  cultivated  crops  such  as  tomatoes, 
cotton,  cucurbits  and  solanaceae.  The 
SPWF  was  first  confirmed  in  Texas  in 
1987.  The  Applicant  states  that  in  1990. 
cotton  growers  in  the  Lower  Rio  Grande 
Valley  began  to  experience  significant 
crop  losses  due  to  infestation  by  the 
SPWF.  The  sweet  potato  whitefiy 
(SPWF)  is  a  relatively  new  pest  on 
cucurbits.  The  SPWF  has  caused  severe 
economic  damage  to  several  other 
commodities  nationwide  including 
cotton,  lettuce,  squash,  beans,  peanuts, 
and  ornamentals.  The  Applicant  states 
that  in  1991,  SPWF  severely  infested 
many  more  fields  of  cotton  and  caused 
severe  devastation  to  fall  vegetable 
crops  upon  harvesting  of  the  cotton. 
According  to  the  Applicant,  SPWF 
populations  for  this  season  are  expected 
to  be  widespread,  and  heavy  enough  to 
cause  serious  economic  loss  to  the 
cucurbit  crop.  SPWF  causes  damage 
through  feeding  activities,  and  also 
indirectly  through  the  production  of  a 
honeydew,  which  encourages  growth  of 
sooty  mold  and  other  fungi.  The 
Applicant  claims  that  adequate  control 
of  the  SPWF  is  not  being  achieved  with 
the  currently  registered  compounds. 
The  Applicant  estimates  that  losses  in 
Texas  cucurbit  production  could  reach 
$18.6  million  in  net  revenue  if  the 
SPWF  is  not  adequately  controlled,  and 
is  requesting  the  use  of  imidacloprid  to 
control  the  SPWF. 

Along  with  this  request,  the  AppUcant 
has  also  requested  a  specific  exemption 
for  use  of  a  different  chemical 
(bifenthrin)  on  cucurbits,  also  for 
control  of  the  SPWF.  The  Applicant 
justifies  requests  for  two  chemicals,  by 
stating  that  the  imidacloprid  would  be 
applied  at  or  near  planting/ 
transplantii^.  as  a  soil-incorporated 
treatment;  since  imidacloprid  is  a 
systemic  it  would  be  taken  up  by  the 
small  seedlings,  and  protect  them  from 
SPWF  feeding  during  this  early  stage  of 
development  The  Applicant  states  that 
bifenthrin,  being  nonsystemic,  is  only  of 
use  as  a  foliar  spray,  which  is  of  little 
value  during  the  early  phase  of 
development,  when  there  is  limited  leaf 
area.  Thus  the  Applicant  proposes  that 
use  of  bifenthrin  be  allowed  later  in  the 
crop  season,  as  a  foliar  treatment,  to 
maintain  season-long  control.  The 
Applicant  indicates  that  imidacloprid 
would  not  be  of  use  as  both  a  soil 
treatment  and  a  foliar  spray,  because  its 
mode  of  action  is  such  that  resistance 
development  is  a  concern.  The 
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Registrant  of  imidacloprid  will  not 
support  the  use  of  this  chemical  further 
into  the  growing  season  for  this  reason. 

The  Applicant  proposes  to  apply 
imidacloprid  at  a  maximum  rate  of  0.25 
lb.  (dry)  active  ingredient  (16  fluid  oz. 
of  product)  per  acre  with  a  maximum  of 
one  application  per  crop  season  on  a 
total  of  38,000  acres  of  cucurbits.  It  is 
possible  to  produce  two  cucurbit  crops 
per  calendar  year  on  a  given  acre,  and 
therefore,  the  acreage  could  potentially 
receive  two  applications  of  imidacloprid 
per  calendar  year.  Therefore,  use  under 
this  exemption  could  potentially 
amount  to  a  maximum  total  of  19,000 
lbs.  of  active  ingredient,  or  9.500  gal.  of 
product.  This  is  the  first  time  that  the 
Applicant  has  applied  for  the  use  of 
imidacloprid  on  cucurbits.  However,  the 
Applicant  requested,  and  was  granted, 
specific  exemptions  for  the  use  of 
bifenthrin  for  SPWF  control  in  cucurbits 
for  the  past  two  years  (this  is  the  third 
consecutive  year  for  the  request  for 
bifenthrin). 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e..  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  tlie  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Texas  Department  of  Agriculture. 

ListofSobiects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dated:  December  20, 1993. 

Stephen  L.  Johnson, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-379  Filed  1-&-94;  8:45  am) 
BtLLMC  CODE  a9«0-6»-F 


FEDERAL  COMMUMCATIOMS 
COMMSSION 

[Report  Na  1993] 

Petitions  for  ReconsMeration  and 
Clarification  of  Actions  in  RulemaUr.g 
Proceedings 

ianuary  3. 1994. 

The  petition  for  reconsideration 
published  on  December  28, 1993,  58  FR 
68649,  is  withdrawn  because  of  an 
incorrect  subject  matter  and  is  replaced 
with  the  following: 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW., 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)857-3800.  Opposition  to 
these  petitions  must  be  filed  January  24. 
1994.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Simplification  of  the  Depreciation 
Prescription  Process  (CX:  Docket  No.  92-296) 

Pelitons  for  Reconsideration:  Number  of 
Petitions  Filed:  10. 

Federal  Communications  Commission. 

LaVera  F.  Marshall. 

Acting  Secretary. 

(FR  Doc.  94-332  Filed  1-^-94;  8:45  am] 
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FEDERAL  EIMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-IOOfi-DR] 

Missouri;  Amendment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

AQEMCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri.  (FTMA-1006-DR).  dated 
December  1. 1993.  and  related 
determinations. 

EFFECTIVE  DATE:  December  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPlfMENTARV  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  December  1. 1993,  is 


hereby  amended  to  include  the 
following  areas  amon^  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Missouri: 

Bulter.  Crawford,  Dent,  Franklin,  Perry. 
Stoddard,  Texas,  and  Washington 
Counties  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Frank  H.  Thomas, 

Deputy  Associate  Director,  Besponse  and 

Recovery  Directorate. 

|FR  Doc.  94-358  Filed  1-6-94;  8:45  ami 

BHUNG  CODE  671S-02-M 

[FEMA-1007-DR] 

Virginia;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


Priority 
Public 
Assistance 
a  period 
the 

Notice 
to  the 
the 

Agency 
hereby 
Federal 
to  act 
Officer 

I  do 
areas  of 
been  a 


aithc 


(Catalog 

83.516. 

James 

Director. 

jFRDoc. 

BUJJNG 


SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Virginia  (FEMA-    GENER^IL  ACCOUNTING  OFFICE 

1007-DR).  dated  December  22, 1993, 

and  related  determinations. 

EFFECnvE  DATE:  December  22, 1993. 


JMI 


FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  64&-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  22. 1993,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonweahh  of 
Virginia,  resulting  from  severe  storms  and 
tornadoes  on  August  6. 1993,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  area.  Public 
Assistance  may  be  designated  at  a  later  date, 
if  warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
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o  Certain  Applications  for 
Facility  and  Public  Housing 
,42  U.S.C.  5153,  shall  be  for 
not  to  exceed  six  months. after 
datetof  this  declaration. 

is  hereby  given  that  pursuant 
ority  vested  in  the  Director  of 
Fed^al  Emergency  Management 
inder  Executive  Order  12148, 1 
point  Robert  Gunter  of  the 
Emergency  Management  Agency 
aslthe  Federal  Coordinating 
this  declared  disaster, 
determine  the  following 
he  State  of  Virginia  to  have 
ff^cted  adversely  by  this  declared 


hrl 
h(  (reby 


major  di  >aster: 

The  c  ty  of  Petersburg  for  Individual 
Assistan  ce. 


(fl 


Federal  Domestic  Assistance  No. 
Disaster  Assistance) 
Le^Witt, 


M-357  Filed  1-6-94;  8:45  am) 
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«  DC 


Notice  c  r  Transmittal  of  the  United 
States  (  eneral  Accounting  Office 
Compliance  Report  to  the  President 
and  thejCongress  Covering  Reports 
issued  I  luring  the  Session  of  Congress 
Ending  lovember26, 1993 

Pursu  int  to  the  Omnibus  Budget 
Reconci  iation  Act  of  1990,  section 
254(b),  t  le  United  States  General 
Account  ing  Office  hereby  reports  that  it 
has  subnitted  its  Compliance  Report 
coverini  reports  issued  during  the 
session  )f  Congress  ending  November 
26, 199;  to  the  President  of  the  United 
States,  t  le  President  of  the  Senate,  and 
the  Spe4ker  of  the  House  of  ~ 
Representatives. 
Paul  I^  Ppsner, 
Director, 
Inft 

IFRDoc. 
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Budget  Issues.  Accourtting  and 
'format,  on  Management  Division. 

94^02  Filed  1-6-94;  8:45  am) 


DEPAR  -MENT  OF  HEALTH  AND 
HUIi«AN  SERVICES 

Center^for  Disease  Control  and 
Prevent  on 

Disat>iiilies  Prevention  Program 
Project;  Workshop 

The  h  ational  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevent  on  (CDC)  announces  the 
followii  g  meeting. 


Name;  Disabilities  Prevention 
Program  Project  Workshop. 

Times  and  dates:  10  a.m.-5  p.m., 
January  23, 1994,  8:30  a.m.-4  p.m., 
January  24, 1994,  8:30  a.m.-12:30  p.m.. 
January  25.  1994. 

Place:  Swissotel  Atlanta.  3391 
Peachtree  Road,  NE.,  Atlanta,  Georgia 
30326. 

Status:  The  meeting  will  be  open  to 
the  public  for  observation,  participation, 
and  comment,  limited  only  by  the  space 
available. 

Purpose:The  project  workshop  will 
provide  a  forum  for  presentations  and 
discussions  about  primary  and 
secondary  disabilities,  public  health 
methods  for  prevention  of  disabilities, 
and  current  and  future  program 
priorities.  In  addition,  individualized 
technical  assistance  related  to  project 
issues  will  be  available  to  grantees  upon 
request. 

Matters  to  be  discussed:  The 
workshop  will  include  discussions  of 
secondary  conditions,  surveillance  for 
developmental  disabilities,  surveillance 
for  head  and  spinal  cord  injuries, 
community  interventions.  State  strategic 
plans,  and  project  management  issues. 

Contact  person  for  further 
information:  Larry  Burt,  Program 
Manager,  Disabilities  Prevention 
Program,  NCEH,  CDC,  4770  Buford 
Highway,  Mailstop  F-29,  Atlanta, 
Georgia  30341,  telephone  (404)  488- 
7080  or  FAX  (404)  488-7075. 

Dated:  January  3. 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

|FR  Doc.  94-408  Filed  1-6-94;  8:45  am] 
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Health  Care  Financing  Administration 
IOPA-009-N] 

Medicare  Program;  Request  for 
Nominations  for  Memt)ers  for  the 
Practicing  Physicians  Advisory 
Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
1868(a)  of  the  Social  Security  Act.  this 
notice  requests  nominations  hrom 
medical  organizations  representing 
physicians  for  individuals  to  serve  on 
the  Practicing  Physicians  Advisory 
Council.  Four  vacancies  will  occur  on 
February  28. 1994. 
DATES:  Nominations  from  medical 
organizations  will  be  considered  if  we 


receive  them  at  the  ap'propriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  February  7, 1994. 
ADDRESSES:  You  may  mail  or  deliver 
nominations  for  membership  to  the 
following  address:  Health  Care 
Financing  Administration,  Office  of  the 
Administrator,  Attention:  Martha 
DiSario,  room  314-G.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SVV..  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  DiSario,  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
(202) 690-7874. 

SUPPt^MENTARY  INFORMATION:  Section 
4112  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '90) 
(Pub.  L.  101-508),  enacted  on  November 
5, 1990,  added  a  new  section  1868  to  the 
Social  Security  Act  (the  Act),  which 
established  the  Practicing  Physicians 
Advisory  Council  (the  Council).  The 
Council  advises  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  on  proposed 
regulations  and  manual  issuances 
related  to  physicians'  services.  An 
advisory  committee  created  by  the 
Congress,  such  as  this  one.  is  subject  to 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  and, 
since  this  committee  advises  the 
Secretary,  it  is  also  subject  to  our 
regulations  in  45  CFR  part  11— 
Committee  Management. 

Section  1868(arof  the  Act  provides 
that  the  Council  must  consist  of  15 
physicians,  each  of  whom  must  have 
submitted  at  least  250  claims  for 
physicians'  services  under  Medicare  in 
the  previous  year.  At  least  11  Council 
members  must  be  physicians  as  defined 
in  section  1861(r)(l)  of  the  Act,  that  is, 
State-licensed  physicians  of  medicine  or 
osteopathy.  The  other  four  Council 
members  may  include  dentists, 
podiatrists,  optometrists,  and 
chiropractors.  The  Council  must  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas. 

In  addition,  section  1868(a)  of  the  Act 
provides  that  nominations  to  the 
Secretary  for  Council  membership  must 
be  made  by  medical  organizations 
representing  physicians.  This  is  an 
invitation  to  all  medical  organizations 
representing  physicians  to  submit 
nominees  for  membership  on  the 
Council.  Current  members  whose  terms 
expire  in  1994  will  be  considered  for 
reappointment.  Final  selection  from 
among  qualified  candidates  for  each 
vacar  cy  will  be  determined  hy  the 
expeitise  required  to  meet  specific 
agen(  y  needs  and  in  a  manner  to  ensure 
appropriate  balance  of  membership. 


From  these  nominations,  the  Secretary 
will  appoint  the  members  of  the 
Council.  Each  nomination  must  state 
that  the  nominee  has  expressed  a 
willingness  to  serve  as  a  Council 
member  and  has  provided  a  short 
resume  or  description  of  the  nominee's 
experience.  To  permit  evaluation  of 
possible  sources  of  conflict  of  interest, 
potential  candidates  will  be  asked  to 
provide  detailed  information  concerning 
financial  holdings,  consultant  positions, 
research  grants,  and  contracts. 

Section  1868(b)  of  the  Act  provides 
that  the  Council  meet  once  each 
calendar  quarter,  as  requested  by  the 
Secretary,  to  discuss  proposed  changes 
in  regulations  and  manual  issuances 
that  relate  to  physicians'  services. 

Section  1868(c)  of  the  Act  provides 
for  pajTnent  of  expenses  and  a  per  diem 
allowance  for  Council  members  at  a  rate 
equal  to  payrnent  provided  to  members 
of  other  advisory  committees.  In 
addition  to  maidng  these  payments,  the 
Department  of  Health  and  Human 
Services  provides  management  and 
support  services  to  the  Council. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C  1395ee);  5  U.S.C  App.  2;  and  45  CFR 
part  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicaiv— 
Supplementary  Medical  Insurance  Program.) 

Dated:  [)ecembcr  20. 1993. 
Bruce  C  VUdeck, 

Administrator,  Health  Care  Financing 
Administration. 
IFRDoc  94-335  Filed  1-6-94;  8:45  ami 
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[OPHC-030-N] 

Health  Maintenance  Organizations: 
Qualification  Determinations  and 
Contpliance  Actions  During  the  Period 
July  1, 1993,  through  September  30. 
1993 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  sets  forth  the 
names,  addresses,  service  areas  or 
modified  service  areas,  and  dates  of 
qualification  or  expansion  of  entities 
determined  to  be  Federally  qualified 
health  maintenance  organizations 
(FC^fMOs)  during  the  period  July  1, 
1993  through  September  30, 1993. 
Additionally,  this  notice  sets  forth 
compliance  actions  taken  by  the  Office 
of  Prepaid  Health  Care  Operations  and 
Oversight  for  the  period  July  1, 1993 
through  September  30. 1993.  This  notice 
is  being  published  in  accordance  with 
our  regulations  at  42  CFR  417.144  and 


417.163,  which  require  publication  in 
the  Federal  Register  of  certain 
determinations  relating  to  FQHMOs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Boesz  (202)  61^-0840. 
SUPPLEMEIfTARY  MF0RMAT10N: 
A.  Qualificalioii  Deteiminations 

As  part  of  our  evaluation  and 
determination  of  whether  an  entity 
qualifies  as  a  Federally  qualified  health 
maintenance  organization  (FQHMO). 
our  regulations  set  forth  at  42  CFR 
417.144(e),  promulgated  under  title  XIII 
of  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  300e).  require 
publication  in  the  Federal  Register  of 
the  names,  addresses  and  descriptions 
of  the  service  areas  of  new  FQHMOs. 
We  interpret  this  requirement  as 
applying  to  revisions  of  service  areas  of 
currently  approved  FQHMOs.  as  well. 
Our  last  notice  containing  this 
information  was  publish^  on  October 
5. 1993  (58  FR  51833). 

There  are  three  categories  of 
FQHMOs:  operational,  transitionally 
qualified,  and  preoperational 
Definitions  of  these  terms  are  set  forth 
at  42  CFR  417.141. 

The  Office  of  Prepaid  Health  Care 
Operations  and  Oversight  has 
determined  that  the  following  entities 
are  operational  FQHMOs  under  section 
1310(d)  of  the  Act  (42  U.S.C  300e-9(d)) 
or  have  expanded  their  previously 
qualified  service  areas: 

Expansions  and  Additions  of  Service 
Area  Regional  Components  by  Existing 
FQHMOs 

1.  FHP.  Inc.  (Arizona)  (Group  Model. 
Requirements  are  set  forth  at  section 
1310(b)(1)  of  the  Act),  P.O.  Box  52078, 
Phoenix,  Arizona  85072-2078.  FHP's 
Federally  quahfied  service  area  has  been 
expanded  to  include  the  following 
counties:  Maricopa.  Pima,  Fmal. 

Date  of  qualification  for  service  area 
expansion:  July  27. 1993. 

2.  National  Med.  Inc.  (NM)  (Group 
Model;  Requirements  are  set  forth  at 
section  1310(b)(1)  of  the  Act).  1005  West 
Orangebury,  suite  B.  Modesto,  CA 
95350.  NM's  Federally  qualified  service 
area  has  been  expanded  to  include— 

a.  Stanislaus  County. 

b.  T^e  following  zip  codes  in  portions 
of  Merced  and  San  Joaquin  counties: 


95303 

95324 

95312 

SSa94 

9531 S 

•S374 

95322 

San  Joaquin 

95230 

95336 

99231 

95376 

99320 

95385 

99330 

Date  of  qualification  for  service  area 
expansion:  August  27, 1993. 

3.  PacifiCare  (Group  Model; 
Requirements  are  set  forth  at  section 
1310(b)(1)  of  the  Act).  4000  Civic  Center 
Dr..  suite  201,  San  Rafael.  CA  94903- 
4133.  PacinCare's  Federally  qualified 
service  area  has  been  expanded  to 
include — 

a.  The  following  counties:  Alameda, 
Contra  Costa,  Sacramento,  San 
Francisco. 

b.  The  following  zip  codes  in  Santa 
Clara  County: 

Santa  Clara 

95002    95008  95009  95013  95014  95015 

95016    95020  95021  95026  95030  95031 

95032    95035  95036  95037  95038  95042 

95044    95046  95050  95051  95052  95054 

95055    95056  95070  95071  95100  95101 

95102    95103  95106  95108  95109  95110 

95111    95112  95113  95114  95115  95116 

95117    95118  95119  95120  95121  95122 

95123    95124  95125  95126  95127  95128 

95129    95130  95131  95132  95133  95134 

95135    95136  95137  95138  95139  95140 

95141    95142  95148  95150  95151  95152 

95153    95154  9S155  95156  95157  95158 

95159    95160  95161  95164  95170  95171 
95172  95173 

Date  of  qualincation  for  service  area 
expansion:  September  15, 1993. 

B.  Compliance  Actions 

The  Office  of  Prepaid  Health  Care 
Operations  and  Oversight  gives  notice  of 
the  following  compliance  actions 
affecting  FQHMOs  for  the  period  July  1, 
1993,  through  September  30, 1993: 

1.  Notice  of  Reestablished 
Compliance: 


Authoi  ty:  Title  XIII  of  the  Public  Health 
Service  A  ct  (42  U.S.C  300e). 

Dated:  pccember  29, 1993. 
Bruce  C  Vladeck, 

Adminiswator.  Health  Care  Financing 
Administration. 

IFR  Doc  64-336  Filed  l-e-94:  8:45  am) 
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Organization 


Kaiser  Foundation  Health  Plan  of 
Georgia,  Inc.,  Atlanta,  GA  


Datere- 
estat>- 
Nstted 


9I2J93 


C  Availability  of  Additional 
Infonnation 

A  cumulative  list  of  FQHMOs  and 
additional  information  may  be  obtained 
by  writing  to  the  following  address: 
Office  of  Prepaid  Health  Care 
Operations  and  Oversight,  Health  Care 
Financing  Administration,  Room  4406 
Cohen  Building,  330  Independence 
Avenue.  SW.,  Washington,  DC  20201. 

The  list  also  may  be  obtained  by 
visiting  that  office  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.  Monday  through 
Friday,  except  for  Federal  holidays. 
Interested  persons  may  contact  Margie 
Sharif  for  an  appointment  by 
telephoning  (202)  619-0845. 


Nationa  Institutes  of  Health 

Nationai  Eye  Institute;  Meeting  of  the 
Board  0  Scientific  Counselors 

Pursu  int  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Boai  d  of  Scientific  Counselors, 
Nationa  Eye  Institute  (NEI),  January  10 
and  11. 1994,  in  the  NEI  Conference 
Room,  duilding  31,  Room  6A35, 
National  Institutes  of  Health,  Bethesda. 
Maryland. 

This  ifieeting  will  be  open  to  the 
public  dn  January  10  from  9  a.m.  until 
approxitnately  4  p.m.  for  general 
remarks  by  the  Institute's  Director, 
Intramu  ral  Research  Programs,  on 
matters  :x)nceming  the  intramural 
progranr  s  of  the  NEI.  Attendance  by  the 
public  V  rill  be  limited  to  space  available. 

In  ace  ordance  with  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec,  10(d)  of  Public  Law  94-463,  the 
meeting  will  be  closed  to  the  public  on 
January  10  from  approximately  4  p.m. 
until  re<  ess  and  on  January  11  from  8:30 
a.m.  un  il  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
projectaconducted  by  the  Laboratory  of 
Retinal  Cell  and  Molecular  Biology. 
These  evaluations  and  discussions 
could  reveal  personal  infonnation 
concemiing  individuals  associated  with 
the  projbcts,  including  consideration  of 
f>ersonnel  qualifications  and 
perfomjance.  and  the  competence  of 
individual  investigators,  the  disclosure 
of  whicti  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy!  Consequently,  this  meeting  is 
concerned  with  matters  exempt  from 
mandatory  disclosure. 

Ms.  Uois  DeNinno.  Committee 
Managetnent  Officer,  NEI,  EPS/350, 
Bethesda,  Maryland  20892,  (301)  496- 
5301,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  rcnuest.  Individuals  who  plan  to 
attend  4nd  need  s{>ecial  assistance,  such 
as  sign  language  interpretation  or  other 
reasonsiile  accommodations,  should 
contact  Ms.  DeNinno  in  advance  of  the 
meeting. 

Thisnotice  is  being  published  later 
than  fifteen  days  prior  to  the  meeting 
due  to  difliculty  of  coordinating  the 
membe  s'  schedules. 


JMI 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research; 
National  Institutes  of  Health.) 

Dated:  January  4. 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
IFR  Doc  94-521  Filed  1-6-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-83-1917;  FR-d350-N-65] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  7, 1994. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

SUPPlfMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veferans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  30. 1993. 
Jacquie  M.  Lawring, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

IFR  Doc  94-1  Filed  1-6-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Operation  of  Glen  Canyon  Dam, 
Colorado  River  Storage  Project, 
Arizona 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  and  notice 

of  public  hearings  on  the  draft 

environmental  impact  statement;  INT- 

DES-94-01. 

SUMMARY:  In  response  to  a  July  27, 1989, 
directive  from  the  Secretary  of  the 
Interior  and  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  in 
accordance  with  the  Grand  Canyon 
Protection  Act  of  1992,  the  Bureau  of 
Reclamation  (Reclamation)  has  prepared 
a  draft  environmental  impact  statement 
(DEIS)  on  the  operation  of  Glen  Canyon 
Dam.  Colorado  River  Storage  Project  in 
Arizona.  The  DEIS  evaluates  nine 
alternatives,  including  no  action,  and 
analyzes  their  impacts  on  downstream 
environmental  and  cultural  resources 
and  Native  American  interests  in  Glen 
and  Grand  Canyons.  Seven  public 
hearings  will  be  held  to  receive 
comments  from  interested  organizations 
and  individuals  on  the  environmental 
impacts  of  the  proposal. 

DATES  AND  LOCATIONS:  A  90-day  public 
review  period  begins  with  the 
publication  of  this  notice.  Written 
comments  on  the  DEIS  should  be 
submitted  to  the  Colorado  River  Studies 
Office  by  April  11.1994. 

Public  hearings  on  the  DEIS  will  be 
held  on  the  following  dates  at  the 
locations  indicated.  Address  requests  to 
speak  at  the  hearings  to  the  Colorado 
River  Studies  Office  at  the  address 
provided  on  the  following  page. 

•  March  7. 1994,  Los  Angeles, 
California:  Burbank  Airport  Hilton.  2500 
Hollywood  Way,  Burbank  CA  91505,  7 
to  9:30  p.m. 

•  March  9. 1994.  San  Francisco. 
California:  Fort  Mason  Center.  Golden 
Gate  National  Recreation  Area,  San 
Francisco  CA  94123.  7  to  9:30  p.m. 

•  March  14. 1994,  Phoenix,  Arizona: 
YWCA,  9440  North  25th  Avenue, 
Phoenix  AZ  91505,  7  to  9:30  p.m. 

•  March  15, 1994,  Flagstaff,  Arizona: 
Little  America,  2515  East  Butler 
Avenue,  Flagstaff  AZ  86003,  7  to  9:30 
p.m. 

•  March  17, 1994.  Salt  Lake  City, 
Utah:  Salt  Lake  Hilton,  150  West  500 
South.  Salt  Lake  City  UT  84101,  7  to 
9:30  p.m. 

•  March  21, 1994,  Denver,  Colorado: 
Marriott  Denver  West,  1717  Denver 
West  Marriott  Boulevard,  Golden  CO 
80401.  7  to  9:30  p.m. 


•  March  24. 1994,  Washington,  DC: 
Dirksen  Senate  Office  Building,  room 
562.  2  to  4:30  p.m.;  Stouffer  Concourse 
(Crystal  City),  2399  Jefferson  Davis 
Highway,  Ariington  VA  22202,  7  to  9:30 
p.m. 

ADDRESSES:  Written  comments  on  the 
DEIS,  requests  for  copies,  and  requests 
to  testify  should  be  addressed  to:  Mr. 
Lee  J.  McQuivey,  Colorado  River 
Studies  Office,  Bureau  of  Reclamation, 
Attention:  UC-1500,  PO  Box  11568, 125 
South  State  Street,  Salt  Lake  City  UT 
84147;  telephone:  (801)  524-5479. 

Copies  ot  the  DEIS  are  available  for 
inspection  at  the  address  above  and  also 
at  the  following  locations: 

•  Officeof  the  Commissioner,  Bureau 
of  Reclamation,  Technical  Liaison 
Division.  1849  C  Street.  NW.. 
Washington  DC  20240. 

•  Denver  Office,  Bureau  of 
Reclamation.  Library,  room  167, 
Building  67,  Denver  Federal  Center, 
Denver  CO  80225. 

•  Upper  Colorado  Regional  Office, 
Bureau  of  Reclamation,  Library,  room 
7101, 125  South  State  Street,  Salt  Lake 
City  UT  84147. 

•  Center  for  Environmental  Studies, 
Arizona  State  University.  905  South 
Mill  Avenue.  Tempe  AZ  85287-3211. 

•  Glen  Canyon  Environmental 
Studies  Office,  Security  Bank  Building, 
121  East  Birch,  room  307.  Flagstaff  AZ 
86002. 

Libraries 

Arizona 

Arizona  Department  of  Water 
Resources  Library,  Phoenix. 

Arizona  State  Library,  Department  of 
Library.  Archives  and  Public  Records. 
Phoenix. 

Arizona  State  Regional  Library  for  the 
Blind  and  Physically  Handicapped. 
Phoenix. 

Arizona  State  University,  Noble 
Science  and  Engineering  Library. 
Tempe. 

Arizona  State  University,  Hayden 
Library,  Tempe. 

Flagstaff  City-Coconino  County  Public 
Library,  Flagstaff. 

Grand  Canyon  Community  Library, 
Grand  Canyon. 

Maricopa  County  Library,  Phoenix. 

Mesa  Public  Library,  Mesa. 

Mohave  County  Library /Kingman 
Public  Library.  Kingman. 

Northern  Arizona  University,  Cline 
Library,  Flagstaff. 

Page  Public  Library,  Page. 

Phoenix  City  Library,  Phoenix. 

Scottsdale  Public  Library.  Scottsdale. 

Tempe  Public  Library.  Tempe. 

Tucson  Public  Library.  Tucson. 

University  of  Arizona  Library, 
Tucson. 


California 

California  State  Library.  Sacramento. 

California  State  University,  Hayward 
Library,  Hayward. 

California  State  University,  University 
Library,  Los  Angeles. 

Colorado  River  Board  of  California 
Library,  Glendale. 

Environmental  Protection  Agency, 
Regional  IX  Library,  San  Francisco. 

Los  Angeles  Public  Library,  Los 
Angeles. 

Los  Angeles  Public  Library,  Water  and 
Power  Section.  Los  Angeles. 

San  Francisco  Public  Library.  San 
Francisco. 

Stanford  University  Libraries, 
Stanford.  ' 

University  of  California.  General 
Library,  Berkeley. 

University  of  California.  University 
Research  Library.  Los  Angeles. 

University  of  California,  Shields 
Library,  Davis. 

University  of  Southern  California, 
Doheny  Memorial  Library.  Los  Angeles. 

Colorado 

Colorado  State  University  Libraries, 
Fort  Collins. 

Denver  Central  Library.  Denver. 

University  of  Colorado  at  Boulder, 
Norlin  Library,  Boulder. 

University  of  Denver.  Penrose  Library, 
Denver. 

U.S.  Air  Force  Academy.  Academy 
Library,  Colorado  Springs. 

Nevada 

Boulder  City  Library.  Boulder  City. 

Clark  County  Library  District.  Las 
Vegas. 

Nevada  State  Library.  Carson  City. 

University  of  Nevada.  Reno  Library. 
Reno. 

University  of  Nevada  at  Las  Vegas. 
James  Dickinson  Library.  Las  Vegas. 

New  Mexico 

Albuquerque  Public  Library. 
Albuquerque. 

New  Mexico  State  Library,  Santa  Fe. 

New  Mexico  State  University,  Las 
Cruces. 

University  of  New  Mexico. 
Albuquerque. 

Utah 

Brigham  Young  University.  Harold  B. 
Lee  Library.  Provo. 

Cedar  City  Public  Library,  Cedar  City. 

Kanab  City  Library.  Kanab. 

Moab  Public  Library,  Moab. 

Salt  Lake  City  Public  Library,  Salt 
Lake  City. 

Salt  Lake  County  Library  System.  Salt 
Lake  City. 

Southern  Utah  State  University 
Library,  Cedar  City. 


University  of  Utah,  Marriott  Library. 
Salt  Lake  City. 

Utah  State  University,  Merrill  Library, 
Logan. 

Utah  State  Library.  Salt  Lake  Qty. 

Washington  County  Library,  St. 
George. 

Weber  State  University  Stewart 
Library  Ogden. 

Wyoming 

Laramie  County  Library  System, 
Cheyenne. 

Rock  Springs  Public  Library.  Rock 
Springs. 

University  of  Wyoming,  Coe  Library, 
Laramie. 

Wyoming  State  Library,  Cheyenne. 

Washington.  DC 

District  of  Columbia  Public  Library. 

Library  of  Congress. 

Natural  Resources  Library, 
Department  of  the  Interior. 

Other  States — any  U.S.  Government 
Regional  LVpository  Library. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lee  J.  McQuivey,  Colorado  River 
Studies  Office,  Bureau  of  Reclamation, 
PO  Box  11568,  Salt  Lake  City  UT  84147; 
telephone:  (801)  524-5479. 
SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  the  Interior  called  for  a 
reevaluation  of  dam  operations  to 
determine  specific  options  that  could  be 
implemented,  consistent  with  law,  to 
minimize  adverse  impacts  on  the 
downstream  environmental  and  cultural 
resources  and  Native  American  interests 
in  Glen  and  Grand  Canyons. 

In  accordance  with  the  National 
Environmental  Policy  Act  and  the 
Grand  Canyon  Protection  Act  of  1992, 
Reclamation  has  prepared  a  DEIS  in 
cooperation  with  other  Interior 
agencies — Bureau  of  Indian  Affairs,  Fish 
and  Wildlife  Service,  and  National  Park 
Service.  0;her  cooperating  agencies  are 
the  Department  of  Energy's  Western 
Area  Power  Administration,  Arizona 
Game  and  Fish  Department,  Hopi  Tribe, 
Hualapai  Tribe,  Navajo  Nation,  Pueblo 
of  Zuni,  San  Juan  Southern  Paiute  Tribe, 
and  the  Southern  Utah  Paiute 
Consortium. 

The  DEIS  presents  analyses  of  the 
impacts  of  nine  alternatives  for 
operating  Glen  Canyon  Dam.  Two 
alternatives,  including  no  action,  would 
allow  unrestricted  hourly  fluctuations 
in  riverflow;  four  would  provide  various 
levels  of  restricted  fluctuating  flows; 
and  three  would  provide  steady  flows. 
Additional  measures  have  been 
combined  with  the  alternative 
operations,  where  appropriate,  to 
provide  additional  resource  protection 
or  enhancement.  The  preferred 


altemati  ve  is  the  Modified  Low 
Fluctuai  ing  Flow  Ahemative. 

Hearing  Process  Information 

Those  wishing  to  request  time  to 
make  comments  at  the  public  hearing 
should  write  or  call  the  Bureau  of 
Reclamation  Regional  Office  in  Salt 
Lake  City,  Utah.  The  address  and 
teiephoiie  number  are  listed  above. 
Request^  should  be  received  on  or 
before  February  28. 1994.  and  should 
indicatelwhere  the  speaker  wishes  to 
appear.  Speakers  will  be  called  upon  to 
present  their  comments  in  the  order  in 
which  tl  eir  requests  were  received. 
Requesti  to  speak  also  may  be  made  at 
each  he{  ring.  These  commentors  will  be 
called  of»  after  the  advance  request 
speaker^.  Oral  comments  will  be  limited 
to  5  miniites  per  individual. 

For  in  :lusion  in  the  hearing  record, 
written  ( :omments  from  those  unable  to 
attend  the  hearing  or  wishing  to 
supplement  their  oral  presentation 
should  I  e  received  at  the  Bureau  of 
Reclame  tion  Regional  Office  in  Salt 
Lake  Cit  i  by  April  11, 1994. 

Dated:  anuary  3, 1994. 

loaathaiuDeason, 

Director,  Dfpce  of  Environmental  Policy  and 
Compliance. 

IFR  Doc.  b4-306  Filed  1-6-94;  8:45  ami 
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Notice  0  r  Availability  of  Draft 
Environntental  Impact  Statement  for 
Patoka  River  National 
Project,  Pike  and  Gibson 
Countie^  Indiana 

U.S.  Fish  and  Wildlife  Service. 


SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service!  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS), 
which  i$  available  for  public  review. 
The.DEIS  evaluates  a  proposal  to 
establisq  the  Patoka  River  National 
Wetlan*  Project  (Project)  in  Pike  and 
Gibson  Counties  in  southwest  Indiana. 
Four  alternatives,  including  a  No  Action 
altematii'e  are  being  considered.  The 
three  aclon  alternatives  are  aimed  at 
protectiag  and  enhancing  the  valuable 
resource^  of  the  Patoka  River  valley.  The 
Project  ^compasses  one  of  the  last 
remaining  stretches  of  bottomland  forest 
in  Indiaaa  and  the  Midwest.  It  provides 
some  of  the  best  wood  duck  production 
habitat  in  the  state  and  is  used  by 
endangered  species  including  bald 
eagles.  Alternative  4  is  the  Service's 


JMI 


preferred  alternative.  It  proposes  to 
acquire  22,083  acres  of  land  from 
willing  sellers.  Full  acquisition  may 
take  20  years  or  more.  About  6,800  acres 
would  be  purchased  as  the  Patoka  River 
National  Wildlife  Refuge.  Additionally, 
wildlife  management  areas  would  be 
purchased  from  within  an  adjacent 
15,283-acre  selection  area.  Project  lands 
would  be  managed  to  protect  and 
enhance  bottomland  hardwood  forests, 
other  wetland  habitat,  and 
complementary  uplands.  The  goal 
would  be  to  provide  essential  food, 
cover  and  resting  areas  for  migratory 
birds,  threatened  and  endangered 
species,  and  resident  fish  and  wildlife; 
and  to  improve  outdoor  recreation  and 
education  opportunities. 
DATES:  Public  comment  on  the  DEIS  is 
solicited  pursuant  to  National 
Environmental  Policy  Act  regulations 
(40  CFR  1503.1).  All  agencies  and 
individuals  are  urged  to  provide 
comments  and  suggestions  for 
improving  this  DEIS.  The  formal 
comment  period  extends  for  a  60-day 
period  from  the  date  of  distribution  of 
the  DEIS.  All  comments  received  by 
March  8, 1994,  will  be  considered  in 
preparation  of  the  Final  EIS. 

Formal  comments  will  be  received  at 
any  time  during  this  60-day  period  in 
person  or  by  mail  at  the  Project  and 
Regional  Offices  as  well  as  at  the 
scheduled  public  open  house  and 
meeting.  The  Project  OfTice  in  Oakland 
City,  Indiana,  is  open  weekdays  from  8 
a.m.  to  4:30  p.m.  The  Regional  Office  in 
the  Twin  Cities,  Minnesota,  is  open 
weekdays  from  7:30  a.m.  to  4  p.m.  In 
addition,  the  Service  will  hold  a  public 
open  house  on  Friday,  February  11. 
1994,  from  9  a.m.  to  7  p.m.  and 
Saturday.  February  12. 1994,  from  8 
a.m.  to  12  m.  (noon)  at  the  Wirth  Park 
Community  Building  on  the  west  side  of 
Oakland  City,  Indiana,  for  general 
information.  A  public  meeting  will  be 
held  on  Saturday,  February  12, 1994, 
starting  at  1:30  p.m.  in  the  East  Gibson 
School  cafeteria  in  Oakland  City  to 
receive  verbal  and  written  comments. 
WRITTEN  COMMENTS  SHOUt.D  BE 
ADDRESSED  TO:  Project  Manager,  U.S. 
Fish  and  Wildlife  Service,  Patoka  River 
National  Wetlands  Project.  510»/j  West 
Morton,  Box  217,  Oakland  City,  Indiana 
47660.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
William  McCoy,  Project  Manager. 
Patoka  River  National  Wetlands  Project, 
at  the  above  address,  telephone  (812) 
749-3199;  or  Jeanne  Holler,  Wildlife 
Biologist,  U.S.  Fish  and  Wildlife 
Service.  Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  telephone  (612) 


725-3306.  Individuals  wishing  copies  of 
this  DEIS  for  review  should  contact  Mr. 
McCoy  or  Ms.  Holler.  Copies  have  been 
sent  to  all  landowners  and  renters 
within  the  proposed  Project  boundaries; 
to  Federal,  state  and  local  government 
officials;  interested  parties;  and  to  all 
individuals,  agencies,  and  organizations 
who  requested  copies. 

Dated:  December  22. 1993. 
Sam  Marler, 
Regional  Director. 
IFR  Doc.  94-207  Filed  1-6-94;  8:45  am) 
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National  Park  Service 

Missouri  National  Recreational  River 
Advisory  Group  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  Group.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
Meeting  Date  and  Time:  Wednesday, 
February  2, 1994;  1:30  p.m.  until  4:30 
p.m. 

ADDRESS:  City  Hall  Meeting  Room,  106 
Sheridan  Street,  Wagner,  South  Dakota. 

(Inclement  weather  date:  February  10, 
1994,  same  time  and  location.)  The 
agenda  for  the  meeting  consists  of 
discussion  of  the  advisory  group's 
response  to  the  draft  management 
alternatives  and  draft  boundary 
alternatives  which  were  presented  to  the 
group  at  the  last  meeting  (12/8/93);  an 
update  on  the  status  of  the  Missouri 
Recreational  River  general  management 
plan  presented  by  the  National  Park 
Service  noting  any  changes  since  the 
previous  meeting;  additional  public 
comment  received  from  the  newsletter; 
the  opportunity  for  public  comment; 
and  a  proposed  agenda,  date,  time,  and 
location  for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
lime  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 


meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 

SUPPLEMENTARY  INFORMATION:  The 
advisory  commission  was  established  by 
the  law  that  established  the  Missouri 
National  Recreational  River,  Public  Law 
102-50.  The  purpose  of  the  group, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  management  and 
operation  of  the  recreational  river.  The 
Missouri  National  Recreational  River  is 
the  39-mile,  free-flowing  segment  of  the 
Missouri  from  Fort  Randall  Dam  to  the 
vicinity  of  Springfield  in  South  Dakota. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill,  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591.  O'Neill,  Nebraska  68763- 
0591,  (402)-336-3970. 

Dated:  December  27. 1993. 
David  N.  Given, 

Acting  Regional  Director.  Midwest  Region. 
IFR  Doc.  94-405  Filed  1-6-94;  8:45  am] 
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Mississippi  River  Coordinating 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  changes 
in  the  meeting  schedule  for  the 
Mississippi  River  Coordinating 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
Meeting  Date  and  Time:  Friday, 
February  25, 1994,  8  a.m.  until  5  p.m. 

ADDRESS:  Metropolitan  Council 
Chambers,  Mears  Park  Centre,  230  East 
Fifth  Street,  Saint  Paul,  Minnesota. 

The  agenda  for  the  meeting  consists  of 
Commission  review  and  discussion  of  a 
revised  draft  comprehensive 
management  plan  for  the  Mississippi 
National  River  and  Recreation  Area.  The 
discussion  continues  the  Commission's 
deliberation  on  public  input  received  on 
the  previously  released  draft 
comprehensive  management  plan  and 
draft  environmental  impact  statement. 

SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696,  November  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Mississippi  National 
River  and  Recreation  Area,  175  East 
Fifth  Street,  Suite  418,  St.  Paul, 
Minnesota  55101,  (612)-290-4160. 


Dated:  December  22. 1993. 
WilUam  W.  Schenk, 

Acting  Regional  Director.  Midwest  Region. 
IFR  Doc.  94-406  Filed  1-6-94;  8:45  am] 

BILLmO  COOC  «31»-7»^ 


Native  American  Graves  Protection 
and  Repatriation  Review  Committee; 
Meeting 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee. 


Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  5  U.S.C.  appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
Review  Committee  will  be  held  on 
January  23,  24,  and  25, 1994,  in 
Phoenix,  AZ. 

The  Committee  will  meet  on  Sunday, 
January  23,  and  Monday,  January  24.  at 
the  Heard  Museum,  22  East  Monte  Vista 
Road,  Phoenix.  The  Committee  will 
meet  on  Tuesday,  January  25.  in  the 
multi-purpose  room  at  the  Salt  River 
Pima-Maricopa  Recreation  Center, 
10000  East  McDowell  Road,  Scottsdale. 
Meetings  will  begin  each  day  at  8:30 
a.m.  and  conclude  not  later  than  5  p.m. 

The  Native  American  Graves 
Protection  and  Repatriation  Act  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under 
the  statute. 

The  matters  to  be  discussed  at  this 
meeting  include  development  of 
regulations  implementing  the  statute, 
particularly  sections  reserved  for  civil 
penalties,  a  sample  inventory,  and 
sample  memoranda  of  understanding 
regarding  repatriation  and  intentional 
excavation.  The  Committee  also  is 
soliciting  recommendations  from 
members  of  the  public  regarding  the 
disposition  of  culturally  identifiable 
human  remains  in  museum  or  Federal 
collections,  the  disposition  of 
unclaimed  human  remains  and  cultural 
items  from  Federal  or  tribal  lands,  and 
the  future  applicability  of  the  statute. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon,  Departmental 
Consulting  Archeologist. 


JMI 
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Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Archeological  Assistance  Division, 
National  Park  Service,  P.O.  Box  37127- 
suite  210.  Washington.  DC  20013-7127. 
Telephone  (202)  343-4101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist,  room  210,  800  North 
Capital  Street,  Washington,  DC. 

Dated:  December  22.1 993. 
Francia  P.  McManamon, 

Dfpartmeru^l  Consulting  Archeologist  and 
Chief.  Archeological  Assistance  Division. 
!FR  Doc.  94-329  Filed  1-6-94;  8:45  ami 

B&UNG  COOC  4310-70-F 


Niobrara  Scenic  River  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Niobrara  Scenic  River  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

Meeting  Date  and  Time:  February  9, 1993 
1  p.m. 

Address:  American  Legion  Qub  meeting 
room.  201  E.  Buchanan  Street.  Bassett, 
Nebraska. 

(In  the  event  of  inclement  weather, 
the  meeting  will  be  held  the  following 
week,  February  16. 1993,  at  1  p.m.  at  the 
same  location.  Cancellation  notice  will 
be  communicated  over  the  local  radio 
stations.) 

Agenda  topics  include:  an  update  and 
discussion  on  the  status  of  the  draft 
management  plan  for  the  Niobrara 
Scenic  River  by  the  National  Park 
Service  planning  team  (including 
boundary  alternatives,  and  meeting  with 
landowners):  the  opportunity  for  public 
comment,  and  a  proposed  agenda,  date, 
time,  and  location  for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting.  In  order  to  accomplish 
the  agenda  for  the  meeting  the  Chair 
may  want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
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form  of  I  linutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
member|.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  {will  be  available  at  the 
headqua  rters  office  of  the  Niobrara/ 
Missour  National  Scenic  Riverways  in 
O'Neill,  vJebraska. 
SUPPLEM  ENTAL  INFORMATION:  The 
Commis  lion  was  established  pursuant 
to  Publii  Law  102-50,  section  5.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee ,  on  matters  pertaining  to  the 
developi  nent  of  a  management  plan,  and 
on  the  n  anagement  and  operation  of  the 
40-mile  md  30-mile  segments  of  the 
Niobrari  River  designated  by  section  2 
of  Publii  Law  102-50  which  lie  outside 
the  boui  dary  of  the  Fort  Niobrara 
Nations  Wildlife  Refuge  and  that 
segment  of  the  Niobrara  River  from  its 
confluer  ce  with  Chimney  Creek  to  its 
confluer  ce  with  Rock  Creek. 
FOR  FUR"  HER  INFORMATtON  COffTACT: 
Warren   lill.  Superintendent.  Niobrara/ 
Missour  National  Scenic  Riverways, 
P.O.  Bo)  591,  ONeill,  Nebraska  68763- 
0591,(4112)336-3970. 

Dated:  December  22, 1993. 
William '  V.  Schenk. 

Acting  Rt  gjono/  Director,  Midwest  Region. 
[FR  Doc  14-403  Filed  1-6-94;  8:45  ami 

BnjJNO  C<  DC  4910-70-P 


INTERNATIONAL  TRADE 
COIMMI$SION 

pnvestigMon  No.  731-TA-677;  Prellmlnery] 

Coumarin  From  the  People's  Republic 
of  Chini 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  o^the  institution  of  preliminary 
antiduniping  investigation  No.  731-TA- 
677  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasoiwble  indication  that  an  industry 
in  the  United  States  is  materially 
injured, jor  is  threatened  with  material 
injury,  dr  the  establishment  of  an 
industry  in  the  United  States  is 
material  ly  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  o  coumarin,*  provided  for  in 


<  The  chemical  coumarin  is  a  lactone  with  the 
formulae  H«Oi. 


subheading  2932.21.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  February 
14. 1994. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177).  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  OfTice 
of  the  Secretary  at  202-205-2000. 

SUPPt^MENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
December  30, 1993,  by  Rhone-Poulenc 
Specialty  Chemicals  Company, 
Cranbury,  NJ. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  expiration  of  the  period  for  filing 
entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  InfiDrmation  (BFI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 


notice  in  the  Federal  Register.  A 

separate  service  list  will  he  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  January  20, 1994.  at  the 
U.S.  International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Douglas 
Corkran  (202-205-3177)  not  later  than 
January  18. 1994,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
January  25. 1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written    " 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI.  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed. 

The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Dated:  January  3. 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 
iPR  Doc  94-400  Filed  1-6-94;  8:4S  am| 

BILUNO  COOC  7020-02-^ 


Pnvesttgatlons  Nos.  731-TA-e78  through 
682;  Preliminary] 

Stainless  Steel  Bar  From  Brazil,  India, 
Italy,  Japan,  and  Spain 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-678  through  682  (Preliminary) 
under  section  733(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  §  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  irom  Brazil,  India,  Italy,  Japan, 
and  Spain  of  stainless  steel  bar, 
provided  for  in  subheadings  7220.11.00, 
7220.12.50,  7222.10.00,  7222.20.00,  and 
7222.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  <  The  Commission 
must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  February  14. 1994. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 


■  For  purposes  ofthese  investigations,  the  term 
"stainless  steel  bar"  means  articles  of  stainless  steel 
in  straight  lengths  that  have  been  either  hot-rolled, 
forged,  turned,  co\d-dnwn,  cold-rolled,  or 
otherwise  cold-nnished.  or  ground,  having  a 
uniform  solid  cross  section  along  their  whole  length 
in  the  shape  of  circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles,  hexagons, 
octagons,  or  other  convex  polygons,  as  well  as  hot- 
rolled  flat-rolled  products  from  6.35  to  254  mm 
(inclusive)  in  width  and  3.18  mm  and  over  in 
thickness.  Except  as  speciPied  above,  the  term  does 
not  include  stainless  steel  flat-rolled  products,  wire, 
angles,  shapes,  or  sections.  Stainless  steel  bar 
includes  cold-Hnished  stainless  steel  bars  that  are 
turned  or  ground  in  straight  lengths,  whether 
produced  from  hot-rolled  bar  or  from  straightened 
and  cut  rod  or  wire,  and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other  deformations 
produced  during  the  rolling  proce.<>s. 


assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  MFORMATKM: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  December  30.  1993,  by  Al  Tech 
Specialty  Steel  Corp..  Dunkirk,  NY: 
Carpenter  Technology  Corp.,  Reading. 
PA;  Republic  Engineered  Steels.  Inc., 
Massillon.  OH;  Slater  Steels  Corp.,  Fort 
Wayne,  IN;  Talley  Metals  Technology. 
Inc.,  Hartsville,  SC;  and  the  United 
Steelworkers  of  America.  AFL-aO/ 
CLC. 

Participation  in  the  investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
inve.stigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  bo  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  January  20, 1994.  at  the 
U.S.  International  Trade  Commission 
Building.  500  E  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jonathan 
Seiger  (202-205-3183)  not  later  than 
January  18.,1994,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
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duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
(>ermission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
January  25, 1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6. 207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  Hied 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certiHcate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Dated:  January  4, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc  94-401  Filed  1-&-94;  8.45  am) 

BH.UNCCOOC  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167  (Sub-No.  1134X)] 

Consolidated  Rail  Corporation — 
Abandonment  Exemption— 4n  Crawford 
County,  PA;  Notice  of  Exemption 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  to  abandon  its 
approximately  1.1-mile  line  of  railroad 
known  as  the  Vallonia  Branch  from 
milepost  0.0  to  milepost  1.1  in 
Meadville,  Crawford  County,  PA. 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line  for  at  least  2  years; 
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(3)  no  foi  mal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  oflsuch  user)  regarding  cessation 
of  serviccover  the  line  either  is  pending 
with  theJCommission  or  with  any  U.S. 
District  (tourt  or  has  been  decided  in 
complainant's  favor  within  the  2-year 
period;  a  nd  (4)  it  has  met  the  notice 
requires  ents  at  49  CFR  1105.7(b) 
(service  i  )f  environmental  report  on 
agencies  .  49  CFR  1105.8(c)  (service  of 
historic  ieport  on  State  Historic 
Preserva  ion  Officer),  49  CFR  1105.12 
(newspa  )er  publication),  and  49  CFR 
1152.50(  j){l)  (notice  to  government 
agencies  . 

As  a  c(  indition  to  use  of  this 
exempti<  n,  any  employee  adversely 
affected  ly  the  abandonment  shall  be 
protectee  under  Oregon  Short  Line  B. 
Co.— Ah  mdonment — Goshen.  360 1.C.C. 
91  (1979  .  To  address  whether  this 
conditio!  i  adequately  protects  affected 
employefes,  a  petition  for  partial 
revocatidn  under  49  U.S.C.  10505(d) 
must  be  lied. 

This  e  lemption  will  be  effective  on 
Februarj  6, 1994,  unless  stayed  or  a 
formal  e:  ;pression  of  intent  to  file  an 
offer  of  f  nancial  assistance  (OF A)  is 
filed.  Pel  itions  to  stay  that  do  not 
involve  (  nvironmental  issues.'  formal 
expressii  ins  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  I  lanking  requests  under  49  CFR 

nust  be  filed  by  January  18, 
1994.'  P(  ititions  to  reopen  or  requests  for 
public  ui  e  conditions  under  49  CFR 
nust  be  filed  by  January  27, 
h:  Office  of  the  Secretary,  Case 
Control  t ranch,  Interstate  Commerce 
Commis!  ion,  Washington,  DC  20423. 

of  any  pleading  filed  with  the 
Commission  should  be  sent  to  Conrail's 
represen  ative:  Robert  S.  Natalini, 
Consolic  ated  Rail  Corporation,  Two 
Commer  :e  Square,  2001  Market  Street, 

41416,  Philadelphia,  PA 
19101-1*16. 

If  the  I  otice  of  exemption  contains 
false  or  r  lisleading  information,  the 
exemptii  n  is  void  ah  initio. 
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ill  be  issued  routinely  by  the 
in  those  proceedings  where  an 
ision  on  environmental  issues 
sed  by  a  party  or  by  the  Commission's 
Inergy  and  Environment  in  its 
investigation)  cannot  be  made  before 
date  of  the  exemption.  See  Exemption 
ice  Rail  Unes,  5  I.CC.2d  377  (1989). 
ing  a  Slay  on  environmental 
encouraged  to  Pile  its  request  as  soon 
in  order  to  permit  the  Commission  to 
act  on  the  request  before  the  effective 
sxemption. 

of  Hail  Abandonment— Offers  of 
.  4  I.C.C2d  164  (1987). 
ission  will  accept  late-Hied  trail  use 
long  as  it  retains  jurisdiction  to  do  so. 


Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  January  12, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  29, 1993. 
By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[PR  Doc.  94-285  Filed  1-6-94;  8:45  am| 

BILUNO  CODE  703S-01-P 

[Finance  Docket  No.  32405] 

The  Kansas  City  Southern  Railway 
Company — Merger  Exemption — 
MidSouth  Corporation,  MidSouth  Rail 
Corporation,  SouthRail  Corporation, 
MidLouislana  Rail  Corporation,  and 
TenRail  Corporation;  Notice  of 
Exemption 

On  December  20, 1993,  The  Kansas 
City  Southern  Railway  Company 
(KCSR),  a  class  I  common  rail  carrier, 
and  MidSouth  Corporation  (MSC),  a 
noncarrier.  and  its  common  carrier  rail 
subsidiaries  described  below,  jointly 
filed  a  notice  of  exemption  under  49 
CFR  1180.2(d)(3),  for:  (1)  The  merger  of 
MSC  and  its  subsidiaries  ■,  with  MSC 
being  the  surviving  entity  and  (2)  the 
subsequent  merger  of  MSC  and  KCSR, 
with  KCSR  being  the  surviving  entity. 

KCSR.  a  class  I  carrier,  and  MSC,  a 
regional  railroad  holding  company  that 
provides  freight  transportation  through 
its  common  carrier  subsidiaries,  are 
both  wholly  owned  subsidiaries  of 
Kansas  City  Southern  Industries,  Inc. 
(KCSI).2 

MSR,  a  class  II  carrier,  and  TR,  a  class 
III  carrier,  are  wholly  owned 
subsidiaries  of  MSC.  MLR,  a  class  III 
carrier,  is  a  wholly  owned  subsidiary  of 
MSR.  SR  is  a  class  II  carrier  with  all  of 


■  MidSouth  Rail  Corporation  (MSR).  SouthRail 
Corporation  (SR),  MidLouisiana  Rail  Corporation 
(MLR),  and  TenRail  Corporation  (TR). 

>On  )une  7. 1993.  K&M  Newco.,  Inc.  (KftM).  a 
wholly  owned  subsidiary  of  KCSI.  acquired  all  of 
the  outstanding  stock  of  MSC 


its  stock  owned  by  MSC  (25  shares)  and 
MSR  (15  shares). 

The  parties  intend  to  consummate  the 
proposed  merger  transactions  on 
January  4, 1994.' 

Because  the  parties  are  members  of 
the  same  corporate  family,  and 
apparently  the  mergers  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  operating  outside  the  corporate 
family,  the  transaction  qualifies  for  the 
class  exemption  at  49  CFR  1180.2(d)(3). 
The  purpose  of  the  transactions  is  to 
eliminate  duplicative  recordkeeping, 
filing,  and  reporting  requirements  and 
to  render  more  efficient  current  billing 
and  car  reporting  processes. 

To  ensure  that  all  employees  who 
may  be  affected  by  the  transactions  are 
given  no  less  than  the  minimum 
protection  under  49  U.S.C.  10505(g)(2) 
and  11347.  the  labor  conditions  set  forth 
in  New  York  Dock  Ry. — Control- 
Brooklyn  Eastern  Dist..  360  I.C.C.  60 
(1979)  are  imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  ser\'ed  on:  Robert  K. 
Dreiling,  The  Kansas  City  Southern 
Railway  Company.  114  West  11th 
Street.  Kansas  City,  MO  64105. 

Decided:  December  29, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland  Jr., 
Secretary. 

IFR  Doc.  94-287  Filed  1-6-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Prisons 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Conversion  of  the 
Former  University  of  Minnesota 
Technical  College  in  Waseca,  MN 

AGENCY:  U.S.  Department  of  Justice. 
Federal  Bureau  of  Prisons. 

ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 


*  As  stated  in  the  agreements  attached  as  exhibits 
to  the  notice,  the  effective  date  of  the  merger  of 
MSC  with  its  subsidiaries  will  be  December  31. 
1993.  and  the  effective  date  of  the  merger  of  MSC 
into  KCSR  will  be  January  4. 19M. 


SUMMARY: 
Proposed  Action 

The  United  States  Department  of 
Justice,  Federal  Bureau  of  Prisons  has 
determined  that  a  Federal  Correctional 
Institution  (FCI)  is  needed  in  its  system. 

The  Federal  Bureau  of  Prisons  has 
preliminarily  evaluated  the  former 
technical  college  for  conversion 
potential  and  proposes  to  convert  the 
existing  campus  to  correctional  use  to 
house  1,100  sentenced  low-security 
male  inmates.  The  facility  appears  to  be 
technically  suitable  for  use  as  a 
correctional  institution,  and  the  EIS  will 
address  the  environmental 
consequences  of  converting  the  facility 
to  correctional  use. 

The  proposed  site  is  approximately  90 
acres  located  in  the  Southwest  comer  of 
the  City  of  Waseca,  Waseca  County. 
Minnesota.  The  property  is  bound  on 
the  North  by  Seventh  Avenue  SW.,  on 
the  South  by  County  Road  57.  on  the 
East  by  Sixth  Street  SW..  and  on  the 
West  by  College  Parkway. 

It  is  anticipated  that  the  former 
campus  buildings  and  grounds  are  of 
sufficient  size  to  provide  space  for 
housing,  programs,  services  and  support 
areas  as  well  as  administration,  parking 
and  staff  training. 

The  Process 

In  the  process  of  evaluating  the  site, 
several  aspects  will  receive  detailed 
examination  including:  utilities,  traffic 
patterns,  noise  levels,  visual  intrusion, 
threatened  and  endangered  species, 
cultural  resources  and  socio-economic 
impacts. 

Alternatives 

The  Bureau's  plans  are  site  specific, 
in  that  the  former  campus  has  been 
offered  to  the  Federal  Bureau  of  Prisons 
via  donation.  Thus,  alternatives  other 
than  the  Waseca  Technical  College 
buildings  and  grounds  are  not  being 
evaluated  or  considered.  In 
development  of  the  DEIS,  the  option  of 
"no  action"  is  being  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  A  Scoping 
Meeting  will  be  held  at  7  p.m.  on 
Thursday,  January  20. 1994  at  the 
Waseca  High  School  Little  Theater.  The 
meeting  will  be  well  publicized  and  will 
be  held  at  a  time  which  will  make  it 
possible  for  the  public  and  interested 
agencies  or  organizations  to  attend.  In 
addition,  public  information  meetings 
have  been  held  by  representatives  of  the 


Bureau  of  Prisons  with  interested 
citizens,  officials  and  community 
leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 
ADDRESSES:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
directed  to:  K.  Bradley  Wiggins.  Site 
Selection  and  Environmental  Review 
Specialist,  Federal  Bureau  of  Prisons. 
320  First  Street,  NW.,  Washington,  DC 
20534,  (202)  514-8697. 

Dated:  January  3. 1994. 
Patricia  K.  Sledge, 

Chief,  Site  Selection  and  Environmental 
Review  Branch. 

IFR  Doc.  94-308  Filed  1-6-94;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

All-Agency  Memorandum  No.  174 
Under  the  Davis-Bacon  and  Related 
Acts 

AGENCY:  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
Labor. 

ACTKM:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing  All  Agency 
Memorandum  No.  174,  which  was 
forwarded  to  Federal  contracting 
agencies  on  December  2. 1993.  "This 
memorandum  provides  guidance 
concerning  the  suspension  of  "helper" 
regulations  under  the  Davis-Bacon  and 
related  Acts  in  Fiscal  Year  1994,  and  is 
being  published  to  inform  the  public  on 
policies  and  procedures  now  in  effect  as 
a  result  of  the  suspension. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Gross,  Acting  Assistant 
Administrator.  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  room  S-3028, 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210.  Telephone  (202) 
219-6353.  This  is  not  a  toll-free  number. 
SUPPI^MENTARV  INFORMATION:  On 
Thursday,  October  21, 1993,  President 
Clinton  signed  the  FY  1994 
Appropriations  Act  for  the  Department 
of  Labor,  Health  and  Himian  Services, 
and  Education,  and  related  agencies 
(Pub.  L  103-112).  Section  104  of  this 
act  contains  a  provision  that  prohibits 
the  Department  of  Labor  (Department) 
horn  expending  funds  appropriated 
under  the  act  to  implement  or 
administer  the  Davis-Bacon  "helper" 
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regulations  at  29  CFR  sections  1.7(d), 
S.2(n)(4)  and  5.5(a)(l)(ii).  As  a  result, 
these  regulations  were  suspended  and 
fonner  rules  concerning  conformance 
procedures  were  reinstated  at  29  CFR 
S.5(a)(l)(v).  (See  Federal  Register  58  FR 
58954,  (November  5, 1993).)  The  Wage 
and  Hour  Division  routinely  uses  an 
"All  Agency  Memoranda"  procedure  to 
advise  procurement  agencies  of 
applicable  policies  and  procedures  in 
the  administration  and  enforcement  of 
the  labor  standards  requirements  of  the 
Davis-Bacon  and  related  Acts.  In  this 
regard.  All  Agency  Memorandum  No. 
174  provides  guidance  to  procurement 
agencies  on  the  suspension  of  "helper" 
regulations  during  FY  1994.  Because  of 
the  interest  in  the  use  of  helpers  under 
the  Davis-Bacon  and  related  Acts,  All 
Agency  Memorandum  No.  174  is 
published  for  general  information. 

Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

Signed  in  Washington.  DC,  on  Ihis  30th 
day  of  December.  1993. 
Maria  Echaveste, 
Wage  and  Hour  Administrator. 

U.S.  Department  of  Labor.  Employment 
Standards  Administration,  Wage  and  Hour 
Division. 

December  2, 1993. 
Memorandum  No.  174 

Memorandum  for  All  Contracting  Agencies  of 
the  Federal  Government  and  the  District  of 
Columbia 

Prom:  Maria  Echaveste,  Administrator 
Subject:  Prohibition  on  Department  of  Labor 
Implementation/Administration  of  Davis- 
Bacon  Helper  Regulations  Pursuant  to 
Fiscal  Year  (FY)  1994  Appropriation  Act 

On  Thursday,  October  21, 1993. 
President  Clinton  signed  the  FY  1994 
Appropriations  Act  for  the  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  related  agencies 
(Pub.  L  103-112).  Section  104  of  this 
act  contains  a  provision  that  prohibits 
the  Department  of  Labor  (Department) 
from  expending  funds  appropriated 
under  the  act  to  implement  or 
administer  the  Davis-Bacon  "helper" 
regulations  that  were  previously 
codified  at  29  CFR  1.7(d),  5.2(n)(4)  and 
5.5(a)(l)(ii).  (See  Federal  Register,  54 
FR  4234,  55  FR  50148,  and  57  FR 
28776).  Those  regulations  have  therefore 
been  suspended  and  the  former  rules 
reinstated.  (See  Notice  of  suspension  of 
regulations  and  reinstatement  of  fonner 
regulation  published  in  the  Federal 


Register  on  November  5. 1993  (58  FR 
589541.  copy  attached. 

As  oi'  October  21,  the  Department  of 
Labor  ceased  activities  that  were  related 
to  the  administration  and 
implementation  of  suspended  helper 
regulajions.  The  discontinued  activities 
included: 

•  Issuing  classiflcations  and  wage 
rates  fir  helpers  in  wage  determinations 
based  fin  data  yielded  by  new  surveys. 

•  Pi  [x^essing  survey  data  to  determine 
wheth  it  the  use  of  helpers  is  prevailing 
on  cor  struction  in  areas  where  Davis- 
Bacon  surveys  are  being  conducted  to 
detem  ine  prevailing  wage  rates  for  any 
partici  lar  type  of  construction. 

•  Pi  x»ssing  requests  for  the  approval 
of  add  tional  classifications  and  wage 
rates  for  helpers  pursuant  to  the 
suspended  conformance  procedures 
forme^y  set  forth  in  29  CFR  5.5(a)(l)(ii). 

•  Pi  x:essing  requests  for  the 
recons  deration  of  rulings  or  final 
detem  inations  concerning  the  use  of 
helper  classifications  and/or  wage  rates. 

Gui<  ance  regarding  the  effect  of  the 
newlyienacted  prohibition  on  contracts 
at  various  stages  of  the  procurement 
proces  follows. 

Conjracts  awarded  on  or  after  October 
21, 19*3.1 

Conjractors  and  subcontractors  may 
not  enjploy  "helpers"  as  that  term  was 
definep  in  §5.2(n)(4)  of  the  suspended 
regulations  on  any  Davis-Bacon  covered 
contract  awarded  on  or  after  October  21, 
1993.  Semi-skilled  helper  classifications 
and  wage  rates  that  were  issued  in  wage 
determinations  pursuant  to  the 
suspended  regulations  and  that  have 
been  included  in  contracts  awarded  on 
or  aft^'  October  21, 1993,  are  not  valid. 
Moreokrer,  the  regulatory  provision  that 
allowed  the  consideration  of  additional 
classiication  actions  for  helpers  is 
suspeaded;  therefore,  the  Department 
will  not  consider  any  additional 
classiication  requests  that  would 
permij  the  use  of  helpers  as  defined  in 
the  suspended  regulations  on  such 
contratts.  Davis-Bacon  general  wage 
detenttinations  are  being  modified  to 
omit  t  lose  helper  classifications  and 
wage  I  ates  that  were  issued  pursuant  to 
the  su  ipended  regulations. 

In  a  xordance  with  its  prior  practice, 
the  Dt  partment  will,  however,  recognize 
helpe:  classifications  that  are  separate 
and  d  stinct  classes  of  workers 


<  In  1 1  e  case  of  projects  assisted  under  the 
National  Housing  Act,  the  applicable  date  is  the 
start  of  construction  or  the  initial  endorsement  of 
the  mortgage,  whichever  occurs  first.  Similarly,  in 
the  cas«  of  projects  to  receive  housing  assistance 
payments  under  section  8  of  the  U.S.  Housing  Act 
of  1937,  the  applicable  date  is  the  beginning  of 
constru^ion  or  the  date  the  housing  assistance 
paymeii  contract  is  executed,  whichever  occurs 
first. 


performing  duties  distinguished  from 
those  of  journey-level  workers  or  other 
classifications  listed  on  the  wage 
determination:  whose  use  prevails  in  an 
area:  and  who  are  not  employed  in  an 
informal  apprenticeship  or  training 
capacity.  As  detailed  in  the  November  5. 
1993,  notice,  the  Department  will  issue 
such  helpers  on  wage  determinations  or 
consider  additional  classification 
requests  for  such  helpers  where  these 
criteria  are  met  and  a  specific 
description  of  duties  is  associated  with 
the  particular  helper  class.  Helpers  may 
be  employed  on  contracts  awarded  after 
October  21. 1993.  only  if  a  definition  of 
the  helper's  duties  establishing  the 
helper  as  a  separate  and  distinct 
classification  is  set  forth  in  the  wage 
determination  or  on  the  additional 
classification  approval  documents. 

Contracts  awarded  prior  to  October 
21, 1993  where  the  contract  contains  the 
newly-suspended  helper  clauses  and  the 
contract  wage  determination  contains  a 
helper  classification  or  a  helper 
classification  has  been  approved  for  use 
on  the  project. 

Contractors  and  subcontractors  may 
continue  to  employ  individuals  in 
helper  classifications  that  were  issued 
for  application  to  contracts  or  approved 
for  use  on  contracts  awarded  prior  to  the 
suspension  of  the  regulation.s.  The 
workers  must,  however,  be  employed  in 
accordance  with  the  regulatory 
definition  set  forth  in  §5.2(n)(4)  of 
regulations,  part  5,  which  was 
applicable  at  the  time  the  contract  was 
awarded,  and  the  workers  must  be  paid 
at  least  the  corresponding  wage  rate  for 
the  helper  classification  in  which  they 
are  performing. 

The  Department  will  continue  to  take 
action  to  ensure  that  workers 
erroneously  classified  as  helpers  are 
reclassified  as  journey-level  workers  or 
laborers  in  accordance  with  the  work 
performed  (those  cases,  for  example, 
where  employees  perform  work  solely 
of  a  skilled  nature,  where  individuals  do 
not  work  under  the  supervision  and 
direction  of  a  journey-level 
classification,  or  where  workers  perform 
duties  beyond  the  duties  performed  by 
helpers  pursuant  to  the  practice  in  the 
area).  The  Department  will  also  take 
enforcement  action  against  any 
contractor  or  subcontractor  that  fails  to 
compensate  its  helpers  according  to  the 
applicable  wage  determination  rate  or 
approved  conformance  wage  rate. 
Contracting  agencies  are  also  reminded 
of  their  enforcement  responsibilities 
under  Reorganization  Flan  No.  14  of 
1950  and  encouraged  to  take  action  as 
may  be  necessary  to  ensure  compliance 
in  such  situations. 


Contracts  awarded  prior  to  October 
21, 1993  where  the  contract  contains  the 
newly-suspended  helper  clauses  but  the 
contract  wage  determination  does  not 
contain  a  helper  classification  and  a 
helper  classification  has  not  yet  been 
approved  for  use  on  this  project. 

Contractors  and  subcontractors  may 
not  employ  any  classification,  including 
helpers,  on  a  Davis-Bacon  covered 
project  unless  the  wage  determination 
contains  the  classification  or  the 
classification  is  approved  pursuant  to 
the  Department's  additional 
classification  procedures.  The 
regulations  provide  that  the  wage  rates 
determined  for  unlisted  classifications 
under  the  additional  classification 
procedures  shall  be  paid  to  all  workers 
performing  work  in  that  classification 
from  the  first  day  on  which  work  was 
performed.  This  regulatory  provisions 
permits  retroactive  application  of 
approved  additional  classifications  and 
wage  rates  and,  at  the  same  time,  also 
allows  for  retroactive  enforcement 
at.tion  against  a  contractor  or 
subcontractor  whose  proposed 
additional  classification  and/or  wage 
ate  is  denied  by  the  Department. 

Clearly,  the  Department  cannot  act  on 
conformance  requests  for  helpers  or 
requests  for  reconsideration  of  such 
conformance  actions  given  the 
Congressional  action.  Thus,  contractors 
or  subcontractors  who  classify  and  pay 
individuals  as  helpers  with  the 
expectation  that  the  Department  will 
approve  an  additional  classification 
request  at  some  future  point  place 
themselves  at  risk  of  subsequent 
enforcement  action,  including  the 
withholding  of  contract  funds.  Under 
these  circumstances,  agencies  should 
use  their  enforcement  discretion  in 
determining  whether  withholding 
action  is  appropriate  to  protect  the 
interest  of  employees  where  contractors 
pay  individuals  less  than  the  journey- 
level  rate  during  the  period  of  the 
prohibition.  Agencies  clearly  should 
withhold  contract  funds  where  the 
Department  has  denied  a  conformana 
request,  even  through  the  contractor  ot 
subcontractor  may  have  or  may  intend 
to  request  reconsideration  of  the 
additional  classification  denial. 
Agencies  should  also  withhold  contract 
payments  on  any  contracts  completed  or 
nearing  completion  during  the 
suspension  of  the  helper  regulations  so 
that  any  back  wages  potentially  due 
employees  are  not  lost  because  the 
contract  was  closed  and  contract  funds 
paid  out. 

Contracts  awarded  prior  to  October 
21. 1993  where  the  contract  does  not 
contain  the  revised  helper  clauses. 
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In  implementing  the  helper 
regulations  after  the  lifting  of  the 
prohibition  imposed  by  section  303  of 
the  1991  Dire  Emergency  Supplement 
Appropriation  Act.  the  Department 
suggested  that  contracting  agencies 
modify  existing  contracts  to  include  the 
revised  helper  contract  clauses, 
thereafter  permitting  the  addition  of 
helper  classifications  through  the 
additional  classification  procedures  in 
§5.5(a)(l)(ii)  of  regulations,  part  5. 
However,  in  light  of  the  Congressional 
action,  that  option  no  longer  exists  for 
contracts  that  were  awarded  without  the 
helper  contract  clauses  and  which  have 
not  yet  been  modified.  Contractors  and 
subcontractors  performing  on  such 
contracts  may  not  employ  helpers  as 
those  classifications  were  defined  by 
§5.2(n)(4)  of  regulations,  part  5. 

Prior  background  concerning  the 
regulations  in  question  is  contained  in 
All  Agency  Memoranda  Nos.  154, 161, 
163  and  165,  issued  on  January  2. 1991. 
January  29. 1992,  June  22, 1992,  and 
July  24,  1992.  respectively.  Application 
of  these  All-Agency  Memoranda  is  also 
suspended. 

Agencies  are  reminded  of  the  need  to 
make  appropriate  changes  in  the 
procurement  regulations  (see  especially 
48  CFR  22.406-3,  52.222-6(b)  and 
52.222-9)  and  related  contract 
documents  to  conform  to  the  revised 
regulations. 

jFR  Doc.  94-328  Filed  1-6-94;  8:45  ami 
WLUNG  CODE  4S10-Z7-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 


statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  in 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 


1032 


Federal  Register  /  Vol.  59.  No.  5  /  Friday,  January  7,  1994  /  Niotices 


Avenue.  NW..  roona  S-3014, 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
'document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I: 

Maryland,  MD930048  (Jan.  7. 1994), 
MDg30049  ()an.  7. 1994) 

Virginia.  VA930104  (Jan.  7. 1994). 
VA930105  (Jan.  7,  1994).  VA930106 
(Jan.  7. 1994),  VA930107  (Jan.  7, 1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Priming  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voll^ne  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

District  of  Columbia,  DC930001  (Feb. 

19. 1993) 
Maine,  ME930026  (Dec  10,  1993) 
West  Virginia,  WV930003  (Feb.  19, 

1993) 

Volume  D: 

Iowa,  IA930001  (Feb.  12. 1993) 
Ohio.  OH930001  (Feb.  12,  1993). 

OH930002  (Feb.  12, 1993),  OH930003 
(Feb.  12, 1993),  OH930028  (Feb.  12, 
1993).  OH930029  (Feb.  12, 1993), 
OH930034  (Feb.  12. 1993) 
Texas,  TX930027  (Feb.  12, 1993), 
TX930028  (Feb.  12, 1993),  TX930029 
(Feb.  12, 1993),  TX930030  (Feb.  12, 
1993).TX930031  (Feb.  12,  1993), 
TX930036  (Feb.  12, 1993),  TX930043 
(Feb.  12, 1993).  TX930045  (Feb.  12. 
1993),  TX930047  (Feb.  12, 1993), 
TX930048  (Feb.  12,  1993),  TX930051 
(Feb.  12, 1993) 

Volume  III: 

Colorado.  CO930001  (Feb.  19, 1993), 
CO930002  (Feb.  19, 1993),  CO930005 
(Feb.  19, 1993).  CO930006  (Feb.  19, 
1993),  CO930007  (Feb.  19. 1993), 
CO930010  (Feb.  19,  1993).  CO930011 
(Feb.  19. 1993).  CO930014  (Feb.  19. 
1993) 

Hawaii.  HI930001  (Feb.  19. 1993) 

General  Wage  Determination 
Publication 

General  wage  detenainations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  't^neral  Wage 
Detemjinations  Lssued  Under  The  Davis- 
Bacon  L\nd  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
LibrarijBS  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  coentry.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
783-3;  :38. 

Wh(  n  ordering  subscription(s),  be 
sure  tc  specify  the  State(s)  of  interest, 
since  s  ubscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arrang  hI  by  State.  Subscriptions  include 
an  anr  ual  edition  (issued  on  or  about 
Januar  1 1)  which  includes  all  current 
genera  wage  determinations  for  the 
States  p>vered  by  each  volume. 
Throu  >hout  the  remainder  of  the  year, 
regula  we^ly  updates  will  be 
distrifa  Lited  to  subscribers. 

Signi  d  at  Washington,  DC  this  30th  day  of 
DecemlK?r  1993. 
Alan  L  Moss, 

Directi  r.  Division  of  Wage  Determinations. 
|PR  Do  -  94-167  Filed  1-6-94;  8:45  am) 

BILUNG  COOe  4SM-27-M 


Empk  yment  and  Training 
Admii  istration 

TA-W  -28.672] 

Allied  Signal  Automotive  Friction 
Materials,  Troy,  NY;  Negative 
Detertiination  Regarding  Application 
for  Re  consideration 

By  i  n  application  dated  October  21, 
1993.  he  company  requested 
admir  istrative  reconsideration  of  the 
subjec  t  petition  for  trade  ad)ustroent 
assisti  nee,  TAA.  The  denial  notice  was 
publii  bed  in  the  Federal  Register  on 
Septei  nber  22. 1993  (58  FR  49321). 

Pur  ;uant  to  29  CFR  90.18(c) 
reconi  ideration  may  be  granted  under 
the  fo  lowing  circumstances: 

(1)  T  it  appears  on  the  basis  of  lacts 
not  piisviously  considered  that  the 
detenliination  complained  of  was 
erroni  ous; 

(2)  f  it  appears  that  the  determination 
comp  airwd  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previi  lusly  considered;  or 

(3)  fin  the  opinion  of  the  Certifying 
Offici  r,  a  misinterpretation  of  facts  or  of 
the  la  M  justified  reconsideration  of  the 
decis  on. 

Inv  istigation  findings  show  that  the 
worki  rs  produce  automotive  and  truck 
frictic  n  materials. 


The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
firtm's  major  customers.  The 
Department's  survey  of  the  subject  firm 
major  declining  customers  shows  that 
none  of  the  respondents  imported 
automotive  or  truck  friction  materials  in 
the  relevant  period. 

Your  petition  indicates  approximately 
100  workers  were  laid  off  on  October  8, 
1990.  These  workers  are  covered  under 
the  certification  the  Department  issued 
on  July  3, 1991.  TA-W-25,766. 

Investigation  findings  show  that  the 
worker  separations  in  1993  involved  the 
Engineering  Department.  However,  that 
Department  is  being  consolidated  with 
an  affiliate  plant  in  Ohio.  A  domestic 
transfer  of  operations  would  not  form  a 
basis  for  a  worker  group  certification. 

Further,  your  amended  sales  data 
shows  either  increased  or  constant  sales 
and  production  of  drum  segments  and 
ceran>etalix  in  1992  compared  to  1991 
and  in  the  first  six  months  of  1993 
compared  to  the  same  period  in  1992. 
All  manufacturii^  on  medium  and 
heavy  truck  disc  brakes  ceased  in 
October,  1992.  Worker  separations 
resulting  from  the  cessation  of 
product'on  on  truck  disc  brakes  in  1992 
would  nave  been  covered  under  TA-W- 
25,766. 

Domesitc  production  from  a  foreign 
owned  plant  (transplant  production) 
would  not  form  a  basis  for  a  worker 
group  certificatioja.  Such  production  is 
not  considered  an  import. 

With  respect  to  Allied  Signal's  lost 
bids,  most  occurred  when  the  plant  was 
ur>der  a  worker  group  certification. 
Further,  by  the  company's  own 
admi.ssion,  there  were  some  company 
imports  of  friction  materials  but  these 
were  products  which  either  v*'ere  not 
available  at  Troy  or  for  which  retooling 
in  the  U.S.  would  be  uneconomic. 

Conclusim 

After  review  of  the  application  and 
investigative  findings,  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington.  DC.  this  27th  day  of 
December  1993. 
Robert  O.  Deslongchamps, 
Director.  Office  of  Legislation  6- Actuarial 
Service.  Unemployment  Insurance  Service. 
[FR  Doc.  94-324  Filed  1-6-94:  8:45  am] 
BILUNQ  COOE  4S10-«>-M 

[TA-W-28,911] 

Honeywell  Keyt>oard  Division,  El  Paso, 
TX;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  November  4, 
1993,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance,  TAA.  The  denial  notice  was 
published  in  the  Federal  Register  on 
October  21, 1993  (58  FR  54377). 

Pursuant  to  29  CFR  90.18(c) 
consideration  may  be  granted  under  the 
following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produced  keyboards. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  Worker  separations  on 
July  30, 1993  resulted  bom  the  purchase 
of  the  plant  by  Key-Tronic  of  Spokane, 
Washington.  No  customer  survey  was 
conducted  because  there  were  no  sales 
declines  in  1992  compared  to  1991  and 
in  the  first  six  months  of  1993  compared 
to  the  same  period  in  1992.  The  findings 
also  show  that  there  were  no  company 
imports  during  the  period  of  the 
investigation. 

The  company  states  that  the 
Honeywell  workers  should  be  certified 
eligible  to  apply  for  TAA  because  Key- 
Tronic  which  purchased  the  Honeywell 
plant  in  August  1993  also  produces 


Federal  Register  /  Vol.  59,  No.  5  /  Friday,  January  7,  1994  /  Notices 


1033 


keyboards  and  was  certified  for  TAA  in 
1992. 

Each  petition  is  investigated  on  its 
own  merits  and  in  the  time  frame  in 
which  it  was  filed.  Key-Tronic  increased 
its  reliance  on  company  imports  of 
keyboard  and  computer  peripherals 
while  decreasing  production  and 
employment  during  the  investigation 
period.  Accordingly,  Key-Tronic  met  all 
three  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  and  a 
worker  group  certification  was  issued 
on  January  17. 1992. 

If  after  August  1, 1993,  the  El  Paso 
plant  experiences  company  imports  that 
adversely  affect  sales  or  production  and 
employment  declines,  the  Department 
would  entertain  a  new  petition. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  Uie  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  27th  day  of 
Decemlier  1993. 

Robert  O.  Desiongchomps, 

Director,  Office  of  Legislation  &  Actuarial 
Service.  Unemployment  Insurance  Service. 
IFR  Doc  94-325  Filed  1-6-94;  8:45  am) 

BtLUNO  COOE  4StO-9fr-M 


(TA-W-28,999] 

Phillips  Petroleum  Co.,  Lafayette,  LA; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Phillips  Petroleum  Company.  Lafayette, 
Louisiana.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-28,999;  Phillips  Petroleum  Company, 
Labyette,  Louisiana  (December  27, 1993) 

APPENDIX 


Signed  at  Washington,  DC  this  30th  day  of 
December,  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Adjustment  Assistance. 
[FR  Doc.  94-326  Filed  1-6-94;  8:45  am] 
Btumo  CODE  4S10-3MI 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this, 
notice.  Upon  receipt  of  these  jjetitions. 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act.      . 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  O^ice  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  18. 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  18. 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW., 
Washington,  t)C  20210. 

Signed  at  Washington,  DC  this  27th  day  of 
December,  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petrtionef  (Union/vrortcers/lirm) 

Location 

Date  received 

Date  of  petition 

Petition 
No. 

Articles  produced 

Tomonrow  Today  Corp.  (Wkrs)  

Sundown  Operating,  Inc.  (Wkrs) 

Imperial  Wallpaper.  Inc.  (UPIU)  

Hasbro.  Inc.  (Wkrs)  

Westfield,  MA  .... 
Sundown.  TX  .... 
Plattsburgh.  NY  . 
El  Paso.  TX 

Dec.  27. 1993  ... 
Dec.  27.  1993  ... 
Dec.  27. 1993  ... 
Dec.  27.  1993  ... 

Nov.  23. 1993  ... 
Dec.  18. 1993  ... 

Dec.  9.  1993  

Dec.  14, 1993  ... 

29.349 
29.350 
29.351 
29.352 

Gittware  and  ornaments. 
Oil  and  gas. 
Wallcovenngs. 
Chddren's  toys. 
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General  Electric  Ca  (C<4 

General  Motors  Corp,  Deico  Chas- 
sis (UAW). 

Data  Integrators  (WIvs) „. 

Cooper  Industries/Connectron 

(I8EW). 

Aerovox  Aero  M  (WVrs) 

White  Rodgers  (Wkrs) 

Atlas  of  Boston  (LGPN) 

Flint  Ink  (GCIU)  

Bailey  Controls  Co.  (Wkis) 

The  American  Oiiean  TBe  Co. 
(URW). 

Accessories  by  Pearl  (Wkrs) 

First  Base.  Inc.  (Wkrsj  

Mitoro  Industries  (Wtos) 

General  Seafood  (Wkrs)  

Waco.  Inc  (Wkrs) .. 


Location 


CincfiTnati.  OH  .. 

Livonia,  Ml 

Houston.  TX  

Laurence  Har- 
bor. NJ. 
Glasgow.  KY  .... 
Logansport.  IN  . 
Philadelphta.  PA 

Lodi.  NJ 

Williamsport.  PA 
Lansdale,  PA  .... 

New  York.  NY  .. 
Bayshore,  NY  ... 
Bayshore.  NY  ... 
Magnolia.  MA  ... 
Danvers.  MS  .... 


|FR  Doc  94-327  Filed  1^6-94: 8:45  am) 

BILLMQ  COOK  OtO-an-M 

LEGAL  SERVICES  CORPORATION 

Solicltatton  for  Proposals  for  the 
Provision  of  Civil  Legal  Services  to  the 
Fort  Apache  Area  of  Arizona 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Solicitation  for  proposals. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC)  is  soliciting  proposals 
to  provide  effective,  efficient,  and  high 
quality  civil  legal  services  in  1994  to  the 
LSC-eligible  Native  American  client 
population  in  the  Fort  Apache  Indian 
Reservation  Area. 

DATES:  Proposals  must  be  received  by  5 
p.m..  February  17, 1994. 
ADDRESSED:  A  solicitation  package, 
contairiing  the  ^wit  application 
guidelines,  proposal  content 
requirements,. and  specific  selection 
criteria,  is  available  from  the  Grants  and 
Budget  Division.  Office  of  Program 
Services,  Legal  Services  Corporation. 
750  First  Street,  NE,  11th  Floor, 
Washington.  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Doriot,  Manager,  Grants  and 
Budget  Division,  Office  of  Program 
Services,  (202)  336-«825. 
SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  is  the  national 
organizaticHi  charged  with  administering 
federal  funds  provided  for  civil  legal 
service  to  the  poor.  LSC  is  seeking 
applicants  from  the  private  bar  and 
other  organizations  (iocluding  currently 
funded  LSC  grantees)  with  a 
demonstrated  sensitivity  and 
commitment  to  deliver  services  to  low- 
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Appendw— Continoed 


Date  received 


Dec.  27, 1993 

Dec.  27.  1993 

Dec.  27.  1993 
Dec.  27.  1993 

Dec  27.  1993 
Dec.  27.  1993 
Dec.  27.  1993 
Dec.  27.  1993 
Dec.  27.  1993 
Dec.  27.  1993 

Dec.  27.  1993 
Dec.  27.  1993 
Dec.  27.  1993 
Dec.  27.  1993 
Dec.  27.  1993 


Date  of  petition 


Dec.  7.  1993  .. 

Dec.  13. 1993 

bee.  15.  1993 
Dec  9. 1993  .. 

Dec.  13. 1993 
Dec  8. 1993  _ 
Dec  17.  1993 
Dec  14. 1993 
Dec.  17.  1993 
Dec.  10.  1993 

Dec.  15.  1993 
Dec.  10.  1993 
Dec.  10.  1993 
Dec.  10.  1993 
Dec  10.  1993 


Petitton 
No. 


29.353 

29.354 

29.355 
29.356 

29.357 
29.358 
29.359 
29,360 
29.361 
29.362 


29,363 
29,364 
29,365 
29,366 
29,367 


ArtKles  produced 


Rotating   parts  and  turbine   mid 

frame. 
Bunipers,  suspension  springs. 

Seismic  data. 

Circuit  breakers,  fuse  hokjers. 

Aluminum  etectrolytk:  capac4ors. 
Automotive  electncat  equipment. 
Leather  attache  cases. 
Printing  ink,  solvents,  driers. 
Circuit  tjoards. 
Ceramic  wal  tile  and  trim  file. 

Leather  gdbds. 
Miss  sportwear. 
Jrs  sportswear. 
Frozen  seafood. 
Frozen  crab  meat. 


incom  ;  persons,  to  provide  dvil  legal 
servic  ts  to  the  Native  Americans  in  the 
Fort  Apache  area. 

The  grant  amount.  $104,468.  is  nine- 
twelftps  of  the  Native  American  funds 
for  thik  area  mandated  by  the  1994  LSC 
Appropriations  Act. 

Thejselected  applicant  will  be 
awarded  a  one-time,  nonrecurring  grant 
that  w»li  begin  no  earlier  than  April  1. 
1994.  pnd  will  end  on  December  31. 
lis  one-time  grant  will  be 
3d  pursuant  to  authority  conferred 
fions  1006(a)(1)(B)  of  the  Legal 
8S  Corporation  Act  of  1974  (LSC 
^s  amended. 

i:  January  3. 1994. 
Elkn  Jl  Smead, 

Director,  Office  of  Program  Servkxt. 
|FR  Dot.  94-307  Filed  1-6-94;  8:45  am) 
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NATIONAL  BOUNDARY  AND 
COMMISSION 
STATES  AND  MEXICO 

inda  Amarican  Canal  Extension 
.       El  Paao,  Toms;  AvaHaMMty  of 
Final  ^vironmental  Aaaassment  and 
Findbig  of  No  Significant  Impact 

AGENCY:  U.S.  International  Boundary 
and  Water  Commission. 
ACTION:  Notice  of  availability  of  final 
environmental  assessment  and  finding 
of  no  Significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  at  1969;  the  Council  on 
Environmental  Quality  Final 
ReguUtions  (40  CFR  parts  1500  through 
15G8)|and  the  U.S.  Section's 
Operational  Procedures  for 


JMI 


Implementing  section  102  of  NEPA, 
published  in  the  Federal  Register 
September  2. 1981  (46  FR  44083- 
44094):  the  U.S.  Section  hereby  gives 
notice  that  the  Final  Environmental 
Assessment  and  Final  Finding  of  No 
Significant  Impact  for  the  proposed 
action  of  constructing  an  extenstion  to 
the  existing  American  Canal  is 
available.  A  Notice  of  Finding  of  No 
Significant  Impact  dated  October  21. 
1993.  provided  a  thirty  day  review  and 
comment  period  before  making  the 
Finding  final.  The  Notice  was  published 
in  the  Federal  Register  November  1, 
1993  (58  FR  58377-58379). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Conrad  G.  Keyes,  Jr.,  Principal 
Engineer.  Planning;  U.S.  Section. 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico. 
4171  North  Mesa  Street,  building  C-310, 
El  Paso.  Texas  79902-1422.  Telephone: 
915/534-6703. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  proposed  Rio  Grande  American 
Canal  Extension  (RGACE),  with  or 
without  the  immediate  participation  of 
Mexico,  involves  the  rehabilitation  and 
enlargement  of  segments  of  the  existing 
Franklin  Canal;  the  construction  of  a 
new.  reinforced  concrete-lined  canal; 
and  other  associated  works.  The  United 
States  Section  (U.S.  Section)  of  the 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico 
(Commission)  is  authorized  urxler  the 
Rio  Grande  American  Canal  Extension 
Act  of  1930  (the  Act  of  1990),  Public 
Law  101-438,  dated  October  15. 1990, 
to  construct,  operate,  and  maintain  an 
extension  of  the  existing  American 


Canal  in  El  Paso.  Texas.  The  Act  of  1990 
also  allows  for  the  participation  of 
Mexico  in  the  proposed  action  for  the 
purpose  of  conveying  their  1906 
Convention  waters. 

In  the  Act  of  1990.  the  United  States 
Congress  authorized  the  negotiation  of 
international  agreements  for  use  of  the 
proposed  RGACE  to  convey  Mexican 
waters.  The  government  of  Mexico 
considers  there  is  merit  in  conveying  its 
1906  Convention  waters  in  the  proposed 
RGACE  in  view  of  the  conveyance 
losses  and  safety  issues  inherent  in 
Mexico's  existing  canal  system.  The  Act 
of  1990  makes  possible  the  immediate 
or  future  participation  by  Mexico  in 
financing  the  proposed  RGACE  capacity 
improvements  and  other  works  and 
measures  necessary  to  convey  Mexican 
waters  in  the  canal,  including  future 
restoration  of  the  intematonal  grade 
control  structure  located  at  Riverside 
Diversion  Dam. 

As  stated  in  section  2(6)  of  the  Act  of 
1990.  "(tlhe  construction  and  operation 
of  an  extension  of  the  American  Canal 
which  would  lie  wholly  in  the  United 
States  would  provide  for  a  more 
equitable  distribution  of  waters  between 
the  United  States  and  Mexico,  reduce 
water  losses,  and  minimize  many 
hazards  to  public  safety."  This  would 
hold  true  for  both  America  and  Mexico 
since  both  countries  currently 
experience  unauthorized  diversions  of 
water,  wafer  losses,  and  public  health 
and  safety  hazards  associated  with  their 
respective  conveyance  systems.  The 
canal  extension  and  associated  facilities 
would  be  located  adjacent  to  the  Rio 
Grande  Rectification  Flood  Control 
Project  within  the  City  of  El  Paso,  El 
Paso  County.  Texas. 

Water  for  domestic  and  irrigation  use 
is  diverted  Into  the  American  Canal  at 
the  American  Dam  located  on  the  Rio 
Grande  upstream  from  downtown  El 
Paso.  The  diversion  dam  and  canal  were 
constructed  completely  within  l.'nited 
States  territory  to  divert  United  .States 
waters  away  from  the  Rio  Grande  and  to 
permit  the  discharge  into  the 
international  reach  of  the  Rio  Grande 
only  those  waters  assigned  to  the 
Republic  of  Mexico  under  the 
Convention  of  1906.  This  ensured  that 
United  States  waters  diverted  at  the 
American  Dam  area  completely  retained 
within  the  United  States  to  a  point 
downstream  of  the  location  where  the 
United  States  delivers  the  1906 
Convention  waters  near  International 
Dam.  Depending  on  the  schedule 
submitted  by  Mexico,  up  to  8.5  cubic 
meters  per  second  (cms)  or  300  cubic 
feet  per  second  (cfs)  of  water  is  released 
into  the  Rio  Grande  channel 
doMTistream  from  American  Dam  for 


delivery  to  the  Republic  of  Mexico  in 
the  bed  of  the  riwr  near  tba  haad  works 
of  the  Acequia  Madre,  Mexico's 
principal  canal,  immediately  upstream 
of  Intemalional  Dam.  As  provided  in  the 
1906  Convention,  a  total  of  74.009 
thousand  cubic  meters  (60.000  acre-feet) 
of  water  is  defivered  to  Mexico 
annually. 

United  States  Rio  Grande  Project 
waters  assigned  to  water  districts  arc 
currently  in  pert  conveyed  in  the 
intematicmaf  reach  of  the  Rio  Grande 
from  International  Dam  to  Riverside 
Diversion  Dam.  A  significant  arrraunt  of 
these  waters  (an  estimated  39.471 
thousand'cubic  meters  or  32,000  acre- 
feet  annually)  is  lost  through  seepage, 
evaporation,  transpiration,  and  by 
unauthorized  diversion  or  coilectioa  as 
they  are  conveyed  in  the  international 
reach  of  the  Rio  Grande.  A  significant 
amount  of  these  water  losses  (an 
estimated  25.900  to  37.000  thousand 
cubic  meters  or  21.000  to  30.000  acre- 
feet  annually)  could  be  salvaged  by 
conveying  them  in  the  proposed 
concrete-lined  canal  extension. 

Ahematrves  Considered 

Four  alternatives,  including  the 
Proposed  Action  Alternative  and  the  No 
Action  Alternative,  were  considered 
during  the  preparation  of  the 
environmental  assessment.  The 
alternatives  are  summarized  here; 

7.  No  Action  Alternative 

Under  this  ahemative,  there  would  be 
no  construction  of  an  extension  to  the 
existing  American  Canal.  United  States 
waters  in  the  international  reach  of  the 
Rio  Grande  from  International  Dam  to 
Riverside  Diversion  Dam  would 
continue  to  be  susceptible  to 
unauthorized  diversion  or  withdrawal 
and  would  continue  to  be  lost  through 
seepage,  evaporation,  and  transpiration 
while  flowing  in  the  Rio  Grande  and  the 
unlined  canals.  There  would  be  no 
change  in  existing  facilities  or 
conditions  under  this  alternative,  and 
existing  hazards  to  public  health  and 
safety  would  remain  the  same. 

2.  Proposed  Action  Alternative 

This  Alternative  contains  three 
distinct  options: 

(1)  Construction  of  the  proposed 
RGACE  without  immediate  Mexican 
participation: 

(2)  Construction  of  the  proposed 
RGACE  with  immediate  Mexican 
participation;  and 

(3)  Construction  of  the  proposed 
RGACE  with  a  regulating  reservoir 
located  near  the  canal  terminus  to 
fecilitate  project  operations.  Any  one  of 
the  options  under  this  Ahemative 


would  ertsure  the  equitable  distribution 
of  United  States  and  Mexican  woters, 
reduce  water  losses  that  would 
otherwise  occur  within  the  unhaed 
canals  and  the  river  channel,  and 
eliminate  many  hazards  to  public  safety 
and  health. 

The  proposed  RGACE  is  composed  of 
both  reconstruction  and  new 
construction  of  a  concrete  lined 
channel.  Even  though  work  has  not  yet 
been  authorized  for  the  existing 
American  Canal  upstream  of 
International  Dams,  it  is  possible  that 
some  rehabilitation  will  be  necessary 
throughout  its  3.2  kilometers  (1.98 
mites)  length  to  make  it  compatible  with 
the  design  capacity  for  the  proposed 
action  of  42.5  cms  (1.500  cfs)  and  could 
be  accomptished  by  the  construction  of 
parapet  walk.  An  existing  portion  of  the 
Franklin  Canal  from  International  Dam 
to  the  Leon  Street  Wasteway  will  be 
reconstructed  throughout  its  2.4 
kilometers  (1.48  mites)  tength  as  a 
trapezoidal  or  rectangular  concrete  hned 
channel  to  convey  the  design  capacity. 
The  existing  Wasteway  No.  1  in  this 
segment  will  also  be  upgraded.  The 
deteriorated,  unreinforced  concrete 
lining  in  the  existing  Franklin  Canal 
from  the  Leon  Street  Wasteway  to  the 
Se<:ond  Street  Lateral  will  be  replaced 
with  reinforced  concrete.  This  2.7 
kilometers  (1.69  mites)  segment  will  be 
desigr>ed  to  convey  the  design  capacity. 
The  new  construction  segment  extends 
for  19.4  kilometers  (12.1  miles)  from  the 
Second  Street  Lateral  to  Riverside  Canal 
at  Riverside  Diversion  Dam.  It  will 
obliterate  the  portion  of  the  PUya 
Lateral  which  is  located  between  Loop 
375  (Border  Highway)  and  the  United 
States  Levee  of  the  Rio  Grande 
Rectification  Project,  and  incorporate  a 
turnout  for  the  Playa  Lateral  at  the  point 
where  it  deviates  from  the  proposed 
RGACE  alignment.  The  existing  Playa 
Intercepting  Drain  will  be  relocated  or 
abandoned.  The  constructed  extension 
will  be  an  open,  concrete  lined  chanrtel 
designed  to  convey  42.5  cms  (1.500  cfs). 

Although  funds  have  not  been 
appropriated  in  sufficient  amounts  to 
construct  the  proposed  action  with  a 
regulating  reservoir  near  the  terminus  of 
the  proposed  RGACE.  it  is  possible  that 
it  could  be  constructed  by  an  interested 
entity  in  the  future.  The  reservoir  would 
have  a  design  capacity  of  1.233  million 
cubic  meters  (1,000  acre-feet)  at  a 
maximum  water  depth  of  3  meters  (10 
feet). 

3.  Extension  of  Existing  Canal  to 
Ascarate  Wasteway  Alternative  •. 

This  alternative  would  involve  a  12 
kilometer  (7.5  mile)  extension  of  the 
American  Canal  to  Ascarate  Wasteway. 
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Water  would  be  delivered  to  the 
Franklin  Canal  through  the  Ascarate 
Lateral  by  a  pump  station  or  other 
means  and  excess  flows  returned  to  the 
Rio  Grande  for  subsequent  diversion  at 
Riverside  Diversion  Dam.  This 
alternative  would  not  accomplish  the 
authorized  purpose  of  keeping  United 
States  waters  totally  out  of  the  Rio 
Grande  between  International  Dam  and 
Riverside  Diversion  Dam.  Unauthorized 
diversion  or  withdrawal  of  United 
States  waters  would  continue  to  occur 
below  Ascarate  Lateral.  Construction  of 
this  alternative  would  not  signiHcantly 
reduce  water  losses  since  seepage  losses 
would  continue  to  accrue  in  the  Rio 
Grande  below  Ascarate  Lateral.  Though 
the  12  kilometers  (7.5  miles)  extension 
would  be  fenced,  existing  public  health 
and  safety  hazards  would  not  be 
significantly  reduced. 

4.  Franklin  Canal  Reconstruction 
Alternative 

Under  this  alternative,  the  existing 
Franklin  Canal  would  be  reconstructed 
to  convey  42.5  cms  (1,500  cfs)  to  the 
heading  of  the  Southside  Feeder  Canal 
at  Ysleta.  The  feeder  canal  would 
transmit  water  to  the  Riverside  Canal  at 
a  point  downstream  from  the  Riverside 
Diversion  Dam.  The  Southside  Feeder 
Canal  would  be  reconstructed,  a  4.8 
kilometers  (3  miles)  section  of  the 
Riverside  Canal  would  require 
excavation,  and  the  Riverside  Wasteway 
No.  1  would  be  reconstructed  to 
accommodate  the  design  capacity  of 
42.5  cms  (1,500  cfs).  Even  though  this 
alternative  meets  the  criteria  of  the 
authorizing  legislation,  evaluation  has 
shown  that  it  would  greatly  exceed  the 
design  and  construction  costs  of  the 
proposed  action.  For  this  reason  it  is 
considered  the  least  favored  alternative 
to  the  proposed  RGACE. 

Availability 

Single  copies  of  the  Final 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact  maybe 
obtained  at  the  above  address. 

Dated:  December  29. 1993. 
Suzette  Zaboroski, 

StaffCounsel. 

(FR  Doc.  94-359  Filed  1-&-94;  8:45  am| 
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[Notice  9  M>01] 

NASA  /Advisory  Council  (NAC), 
Aeronai  itics  Advisory  Committee 
(AAC);  I  leeting  on  Aerodynamics 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  ^Jotice  of  meeting. 


SUMMAR  r:  In  accordance  with  the 
Federal  \dvisory  Committee  Act,  Public 
Law  92-  463,  as  amended,  the  National 
Aeronai  tics  and  Space  Administration 
annoum  es  a  NAC,  Aeronautics 
Advisor  ^  Committee  meeting  on 
aerodyn  imics. 

DATES:  J  muary  24,  1994,  8:15  a.m.  to 
5:30  p.n  .;  January  25, 1994,  8:15  a.m.  to 
5:30  p.n  .;  and  January  26. 1994,  8:15 
a.m.  to  ]  1:45  a.m. 

ADDRESS  ES:  National  Aeronautics  and 
Space  A  dministration,  Ames  Research 
Center,   luilding  258,  room  221,  MofTett 
Field.  C  ^  94035. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  F.  Rdn  Bailey.  National  Aeronautics 
and  Spa :«  Administration.  Ames 
Researcl  i  Center.  Moffett  Field.  CA 
94035.415/604-5065. 
SUPPLEN  ENfARV  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  se  sting  capacity  of  the  room.  The 
agenda  I  or  the  meeting  is  as  follows: 
— Aeron  autics  Program  Update 
— Aeroc  ynamics  Program  Review 
— Aeron  autics  Thrust  Reviews 


Dated: 
Timotliy 


anuary  3,  1994. 
A.  Sullivan, 


Advisory  Committee  Management  Officer. 
IFR  Doc.  )4-330  Filed  1-6-94:  8:45  am) 
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NATIO^  l^L  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Music  A  dvisory  Panel;  Meeting 

Pursui  nt  to  section  10(a)(2)  of  the 

Advisory  Committee  Act  (Pub. 
92-4q3),  as  amended,  notice  is  hereby 
t  a  meeting  of  the  Music 
Panel  (Chamber  Music/Jazz 
Ensemb  es/Com poser  in  Residence 

to  the  National  Council  on  the 
be  held  on  January  24-28, 
panel  will  meet  from  9  a.m. 
.m.  on  January  24-27,  1994  and 
m.  to  5  p.m.  on  January  28, 
is  meeting  will  be  held  in  room 
the  Nancy  Hanks  Center,  1100 
l|ania  Avenue,  NW., 
on,  DC  20506. 
of  this  meeting  will  be  open 
ic  from  2  p.m.  to  2:30  p.m. 


Mc 


lOlSl 

pi  bli 


on  January  24.  1994  for  a  discussion  of 
policy  and  guidelines  for  the  Composer 
in  Residence  category;  and  on  January 
28,  1994.  from  4  p.m.  to  5  p.m.  for  a 
discussion  of  policy  and  guidelines  for 
the  Chamber  Music/Jazz  Ensembles 
categories. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  2  p.m.  and  from 
2:30  p.m.  to  5:30  p.m.  on  January  24. 
1994;  from  9  a.m.  to  5:30  p.m.  on 
January  25-27. 1994;  and  from  9  a.m.  to 
4  p.m.  on  January  28.  1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  of  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24.  1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  {9)(B)  of 
section  552b  of  title  5.  United  Slates 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  di.scretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  January  3. 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operation,  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-304  Filed  1-6-94;  8:45  am) 
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Presenting  and  Commissioning 
Advisory  Panel;  Meetings 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Commissioning  Projects  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  January  25-28. 1994.  The  panel 
will  meet  from  9  a.m.  to  6:30  p.m.  on 


January  25-27, 1994.  and  from  9  to  5 
p.m.  on  January  28. 1994. 

This  meeting  wilf  be  held  in  room 
716,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  28. 1994  from 
1:30  p.m.  to  5  p.m.  for  a  Round  IV 
policy  review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6:30  p.m.  on 
January  25  to  January  27, 1994  and  from 
9  a.m.  to  1:30  pjn.  oo  January  28. 1994. 
are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
fmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chainnan  of 
November  24. 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)tB)  of  section  552b 
of  title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thenof.  ^advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  perticipete  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chainnan  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Spedal  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Furthw  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506,  or  call 
202/682-5439. 

Dated:  January  3, 1994. 
YvoiiiMM.SaUac. 

Director.  Office  of  Fanel  Operation.  National 
Endowment  for  Che  Arts. 
IFR  Doc  94-305  Filed  1-6-94;  8:4S  ami 
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NUCLEAR  REGULATORY 
COMMSQION 

(Docket  No.  50-306) 

Wisconsin  Public  Service  Corporation, 
Wisconsin  Power  and  UgM  Company, 
Madison  Gas  and  Electric  Company. 
Kawaunaa  Nuclear  Power  Plant; 
Envlronmantaf  Aaaaasmant  and 
Finding  of  No  Signftlcant  Impact 

.  The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  partial 
exemption  from  the  requirements  of  10 
CFR  part  50  appendix  |,  section 
ni.D.l.(a)  and  an  amendmeirt  to  Facility 
Operating  License  No.  DPR-43  to 
Wiscortsin  Public  Service  Corporation, 
Wisconsin  Power  and  Light  Company, 
and  Madison  Gas  and  Electric  Company 
(the  licensees),  for  the  Kewaunee 
Nuclear  Power  Plant  located  in 
Kewaunee  County,  Wisconsin. 

Environnaental  AaacsBMiil 

Identification  of  Proposed  Action 

The  proposed  actioo  would  giant  a 
partial  exemption  from  the  raquirements 
of  section  III.D.l^a)  of  appendix  J  to  10 
CFR  part  50.  This  section  requires  that 
a  set  of  three  Type  A  tests  be  performed 
at  approximately  equal  intervals  during 
each  10-year  service  period  and  that  the 
third  test  of  each  set  be  conducted  when 
the  plant  is  shut  down  for  the  10-year 
plant  inservice  inspection  fISI).  The 
licensees'  request  is  for  an  exemption 
from  the  requirement  to  perform  the 
third  Type  A  test  when  the  plant  is 
shutdown  for  the  lO-jrear  |riant  ISI. 
Additionally,  the  proposed  action 
would  amend  the  Facility  Openting 
License  by  removing  the  cunent 
Technical  SpedficatioB  requirement 
that  couples  the  perfonnance  of  the 
Type  A  leakage  tests  to  the  10-year 
inservice  inspection  program 
requirements. 

The  proposed  action  is  in  accordance 
with  the  licensees'  request  for 
exemption  and  application  for 
amendment  dated  November  16, 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  and  license 
amendment  is  needed  to  avoid 
unnecessary  restraints  in  outage 
scheduling.  The  licensees  propose  to 
perform  the  three  Type  A  tests  at 
approximately  equal  intervals  «^thin 
each  10-year  period,  with  the  third  test 
of  each  set  conducted  as  dose  as 
practical  to  the  end  of  the  10- veer 
period.  However,  there  would  be  no 
recpdrad  coonectioo  between  the 
Appendix  J  10-year  interval  and  the 
inservice  inflection  (ISI)  10-year 


interval.  The  Type  A  tests  and  the  10- 
year  ISI  program  are  independent  of 
each  other  and  provide  assurances  of 
different  plant  characteristics.  The 
licensees  perform  the  ISI  inspection 
requirements  throughout  the  10-year 
inspection  intervaL  As  a  result,  there  is 
no  extended  outage  in  which  the  10- 
year  ISI  examinations  are  performed. 
Conseqtientty.  the  subject  coupling 
requirement  ofFers  no  benefit  either  to 
safety  or  to  economical  operation  of  the 
facility. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission's  staff  has 
determined  that  granting  tlte  proposed 
exemption  and  license  aroendmeBt 
would  not  significantly  increase  the 
probability  or  amount  of  expected 
primary  containment  leakage  and  that 
containment  integrity  would,  thus,  be 
maintained. 

The  only  difference  between  the 
proposed  requirements  and  the  current 
requirements  of  10  CFR  part  50 
appendix  J.  section  IIIJXl.(a)  and  the 
technical  specifications  would  be  that 
the  third  Type  A  test  for  each  10-year 
service  period  would  not  neoaasarily  be 
ctmducted  when  the  plant  is  shutdown 
for  the  10-year  plant  inservice 
inspection.  The  number  of  required 
Type  A  tests  and  the  periodicity  of  these 
tests  would  not  be  dtangad. 

Alternative  to  the  Proposed  Action 

As  an  alternative  tc  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  1^ 
environmental  impacts  of  the  proposed 
action  and  the  alternative  actkn  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  Involve  the  use 
of  any  resources  not  previously 
considered  in  connectioo  with  the 
Nuclear  Regulatory  Commission's  Final 
Environmental  Statement,  dated 
December  1972.  related  to  the  operation 
of  the  Kewaunee  Nuclear  Power  PbnL 

/Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Wisconsin  regarding  the  environm«itaI 
impact  of  the  proposed  action.  The  state 
official  had  no  comment. 


Finding  of  No  Significant  i 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption 
and  license  amendment.  Based  upon  the 
foregoing  environmental  assessment,  we 
conclude  that  the  proposed  action  will 
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not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
and  license  amendment  dated 
November  16, 1993,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW.,  Washington  DC  and 
at  the  University  of  Wisconsin  Library 
Learning  Center,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54301. 

Dated  at  Rockville.  Maryland,. this  29th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon, 

Director.  Project  Directorate  111-3,  Division 
ofBeactor  Projects  III/IV/V.  Office  of  Nuclear 
Heactor  Regulation. 

[PR  Doc.  94-340  Filed  1-6-94;  8:45  am) 
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[Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power 
Corporation;  Vermont  Yankee  Nuclear 
Power  Station;  Issuance  of  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Enforcement,  has 
taken  action  with  regard  to  a  Petition  for 
action  under  10  CFR  2.206  received 
ht)m  Messrs.  Michael  Daley  and 
Jonathan  M.  Block,  dated  September  1, 
1993,  on  behalf  of  the  New  England 
Coalition  on  Nuclear  Pollution 
(Petitioner),  regarding  the  Vermont 
Yaiikee  Nuclear  Power  Station. 

The  Petitioner  requested  that  the  NRC 
reconsider  the  August  2, 1993  civil 
penalty  assessed  against  the  Vermont 
Yankee  Nuclear  Power  Corporation  for 
operating  the  Vermont  Yankee  Nuclear 
Power  Station  outside  Technical 
Specifications  from  October  15, 1992  to 
April  6, 1993. 

The  Petitioner  requested 
reconsideration  based  on  its  view  that: 
(A)  the  seriousness  of  the  event  was 
greater  than  determined  by  the  NRC;  (B) 
the  licensee  failed  to  adequately 
respond  to  a  number  of  questions  posed 
by  the  NRC  in  the  cover  letter  to  the 
May  24. 1993  inspection  report 
documenting  the  review  of  the  issue;  (C) 
the  licensee  has  consistently  failed  to 
heed  and  learn  ht)m  industry 
experience  and  practice,  which  in  this 
case  involved  industry  and  NRC 
guidance  on  materials  used  in  scram 
solenoid  pilot  valves;  and  (D)  the  NRC 
failed  to  effectively  penalize  the 
licensee  in  relation  to  the  income 
generated  by  plant  operation  during  the 
period  that  the  plant  operated  in 
violation  of  the  Technical 
Specifications. 


The  )irector  of  the  Office  of 
Enforc(  ment  has  reviewed  the  bases  for 
the  Noi  ice  of  Violation  and  civil  penalty 
that  w£  s  issued  and  found  the 
enforce  ment  action  to  be  proper. 
Therefore,  the  Petitioner's  request  has 
been  d(  nied.  The  reasons  for  the  denial 
are  exp  ained  in  the  "Director's 
Decisic  n  Under  10  CFR  2.206"  (DD-93- 
23)  wh  ch  is  available  for  public 
inspecl  ion  at  the  Nuclear  Regulatory 
Comm;  ssion's  Public  Document  Room. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Local  Public 
Docum  sn\  Room  for  the  Vermont 
Yankee  Nuclear  Power  Station,  Brooks 
Memoi  ial  Library,  224  Main  Street. 
Brattle  >oro.  Vermont  05301. 

A  CO  )y  of  this  Decision  will  be  filed 
with  tt  e  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accord  ince  with  10  CFR  2.206(c)  of  the 
Commi  ssion's  regulations.  As  provided 
by  that  regulation,  the  Decision  will 
constit  ite  the  final  action  of  the 
Comm  ssion  25  days  after  the  date  of 
issuam  e  of  the  Decision  unless  the 
Comm  ssion,  on  its  own  motion, 
institutes  a  review  of  the  decision 
within  jthat  time. 

Date<i  at  Rockville,-Maryland,  this  28th  day 
of  Dece:  nber  1993. 

For  tl  e  Nuclear  Regulatory  Commission. 
James  1  ieberman, 
Directoi .  Office  of  Enforcement. 
IFR  Dot   94-339  Filed  1-^-94:  8:45  am) 
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[Dockei  No.  50-41  q 

Enterg  t  Operations,  Inc.,  South 
Missis  iippi  Electric  Power  Assoc, 
Missis  (ippi  Power  and  Light  Co., 
Grand  Quit  Nuclear  Station.  Unit  1; 
Enviro  imental  Assessment  and 
Findinlj  of  No  Significant  Impact 

The  J.S.  Nuclear  Regulatory 
Comm  ssion  (the  Commission)  is 
considi  iring  issuance  of  an  amendment 
to  Faci  ity  Operating  License  No.  NPF- 
29,  issi  ed  to  the  Entergy  Operations. 
Inc.  (th  8  licensee),  for  operation  of  the 
Grand  iiulf  Nuclear  Station  (GGNS). 
located  in  Clairbome  County. 
Mississippi. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  revisions  to  10  CFR  part  20 
references  to  recognize  the  new  section 
numbers,  revise  definitions  to  ensure 
consistency  with  10  CFR  part  20.  and 
changa  administrative  controls  for 
reportihg  and  recordkeeping  to  maintain 
compl  ance  with  the  new  part  20.  The 
chang(  5  would  revise  the  limitations  on 
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concentrations  of  radioactive  material 
released  in  liquid  effluents  and  the 
limitations  on  the  dose  rate  resulting 
from  radioactive  material  released  in 
gaseous  effluents  and  reflect  the 
relocation  of  the  prior  10  CFR  20.106 
requirements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  licensee's  application  for 
amendment  dated  August  11, 1993, 
implementing  the  10  CFR  part  20. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50. 
appendix  I,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision,  in  regards  to 
the  actual  release  rates  as  referenced  in 
the  Technical  Specifications  (TSs)  as  a 
dose  rate  *o  the  maximally  exposed 
member  ot  the  public,  will  not  increase 
the  types  or  amounts  of  effluents  that 
may  be  released  offsite,  nor  increase 
individual  or  cumulative  occupational 
radiation  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  affect  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
amendment  to  the  TSs,  any  alternative 
to  the  amendment  either  will  have  no 
significantly  different  environmental 
impact  or  will  have  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  amendment.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Grand 
Gulf  Nuclear  Station,  dated  September 
1981. 


Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

•    For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  11,  1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC,  and  at  the  Judge  George  W. 
Armstrong  Library,  Post  Office  Box 
1406,  S.  Commerce  at  Washington, 
Natchez,  Mississippi  39120. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Wigginlon, 

Acting  Director,  Project  Directorate  IV-3, 
Division  of  Reactor  Projects— Ill/fV/V.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  94-337  Filed  1-6-94;  8:45  am) 
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[Docket  No.  30-29567-ClvP;  ASLBP  No.  94- 
686-01 -CivP] 

Cameo  Diagnostic  Centre,  Inc., 
Byproduct  Rteterial  License  No.  20- 
27908-01;  Establishment  of  Atomic 
Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1992, 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  sections  2.105,  2.700, 
2.702.  2.714.  2.714a.  2.717  and  2.721  of 
the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding: 

Cameo  Diagnostic  Centre,  Inc. 

Byproduct  Material  License  No.  20-27908-01 

EA  93-005 

This  Board  is  being  established 
pursuant  to  the  request  of  the  Licensee 
for  an  enforcement  hearing  regarding  an 
Order  issued  by  the  Deputy  Executive 
Director  for  Nuclear  Materials  Safety, 
Safeguards  and  Operations  Support, 
dated  November  24, 1993.  entitled 
"Order  Imposing  a  Civil  Monetary 
Penalty"  (58  FR  64341.  December  6. 
1993). 

An  order  designating  the  time  and 

[)lace  of  any  hearing  will  be  issued  at  a 
ater  date. 
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All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 

Judge  Ivan  W.  Smith,  Board  Chairman. 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 

Judge  Richard  F.  Cole.  Board  Member. 
Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555 

Judge  Charles  N.  Kelber.  Board  Member, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
Issued  at  Bethesda,  Maryland,  this  30th 

day  of  December,  1993. 

B.  Paul  Cotter,  Jr.. 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
IFR  Doc.  94-342  Filed  t-&-94;  8:45  am) 
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[Docket  No.  50-261] 

Carolina  Power  &  Light  Co.,  (KB. 
Rot>inson  Steam  Electric  Plant,  Unit 
No.  2);  Exemption 

I 

Carolina  Power  and  Light  Company 
(CP&L  or  the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  DPR-23. 
which  authorizes  operation  of  the  H.B. 
Robinson  Steam  Electric  Plant.  Unit  No. 
2  (HBR),  at  steady-state  reactor  power 
level  not  in  excess  of  2300  megawatts 
thermal.  The  facility  consists  of  one 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Darlington  County, 
South  Carolina.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 

n 

Section  50.54(q)  of  10  CFR  part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans  that 
meet  the  standards  of  10  CFR  50.47(b) 
and  the  requirements  of  appendix  E  to 
10  CFR  part  50.  Section  IV.F.2  of 
appendix  E  requires  that  each  licensee 
annually  exercise  its  emergency  plan. 
Section  rV.F.3  of  appendix  E  requires 
that  each  licensee  shall  exercise  with 
offsite  authorities  such  that  the  State 
and  local  emergency  plans  are  exercised 
biennially. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a).  are 
(1)  authorized  by  law.  will  not  present 


an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances.  Special 
drcimistances  exist  when  the 
exemption  would  result  in  benefit  to  the 
public  health  and  safety  that 
compensates  for  any  decrease  in  safety 
.  that  may  result  from  the  granting  of  the 
exemption  (10  CFR  50.12(a)(2)(iv)).  In 
addition,  special  circumstances  exist 
when  the  exemption  would  provide 
only  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  good  faith  efforts  to  comply 
with  the  regulation  (10  CFR 
50.12(a)(2)(v)). 

m 

By  letters  dated  November  21  and  22, 
1993,  the  licensee  requested  an 
exemption  from  the  requirements  of  10 
CFR  50.47  and  10  CFR  part  50, 
appendix  E,  section  F.2.  to  conduct  an 
annual  exercise  of  the  Emei^ncy  Plan 
in  1993.  The  licensee  had  planned  to 
conduct  a  full-participation  exercise 
involving  the  licensee's  onsite  response 
organization,  the  State  of  South  Carolina 
and  local  response  organizations  on 
November  30. 1993.  The  licensee 
requested  that  an  exemption  be  granted 
for  the  conduct  of  the  onsite  portion  of 
the  exercise  because  the  licensee  would 
not  have  sufficient  staff  to  exercise  in  a 
meaningful  way  the  HBR  Emergency 
Plan  due  to  resource  constraints  caused 
by  an  unscheduled  outage  to  investigate 
and  address  core  design  issues.  This 
proposed  delay  will  prevent  HBR  from 
meeting  the  requirement  to  conduct  an 
annual  exercise  of  the  HBR  Emergency 
Plan.  However,  the  licensee  proposes 
that  the  offsite  portion  of  the  exercise 
involving  the  State  of  South  Carolina 
and  local  governmental  authorities  be 
conducted  as  scheduled  on  November 
30. 1993. 

The  licensee  states  that  the  granting  of 
a  delay  in  the  implementation  of  the 
1993  exercise  for  the  onsite  portion  of 
the  HBR  Emergency  Plan  would  allow 
management  to  focus  on  the  safety 
issues  identified  during  startup  after 
refueling  outage  15.  The  HBR  plant  was 
proceeding  to  full  power  operation  after 
a  refueling  outage  when  low  power 
physics  testing  revealed  an  improper 
configuration  emanating  from  the  design 
of  the  new  fuel.  The  new  fuel  consisted 
of  44  fuel  assemblies,  6  of  which  were 
found  to  be  configured  improperly 
against  design  specifications.  As  a 
result,  the  NRC  dispatched  an 
Augmented  Inspection  Team  to  the  HBR 
site  and  the  licensee  formed  three 
investigative  teams.  All  of  these  efforts 
currently  divert  focus  and  resources  to 
develop  corrective  actions  for  core 


reconfiguration  and  to  investigate  and 
resolve  any  industry  implications  of  fuel 
configuration  problems. 

The  previous  emergency  preparedness 
exercise  at  HBR  was  successfully 
conducted  on  November  1 7. 1992.  and 
included  the  partial  participation  of 
State  and  local  agencies  for  notifications 
and  communications  only.  The  licensee 
had  scheduled,  planned,  and 
coordinated  the  1993  exercise  with 
participating  Federal,  State,  and  local 
agencies  for  November  30. 1993.  The 
scope  and  objectives,  and  the  final 
scenario  documentation  for  the 
November  1993  exercise  were  submitted 
to  the  NRC  on  September  13, 1993,  and 
October  14. 1993,  respectively,  which  is 
within  the  time  frame  established  for 
their  submittal  in  support  of  a 
November  1993  exercise.  In  addition, 
the  licensee  states  that  a  training 
exercise  with  the  State  of  South 
Carolina  and  local  governmental 
agencies  was  conducted  on  November 
16,  1993,  which  activated  all  emergency 
facilities  and  included  participation 
from  all  major  responder  groups. 

The  schedule  for  future  exercises  will 
not  be  alTected  by  this  exemption.  CP&L 
has  stated  it  will  conduct  the  previously 
scheduled  1994  exercise  the  week  of 
November  15. 1994,  as  planned.  Thus, 
the  requested  exemption  would  provide 
only  temporary  relief  from  the 
requirement  to  conduct  an  annual 
exercise  and  the  licensee  has  made  a 
good  faith  effort  to  comply  with  the 
regulation. 

The  November  30, 1993.  exercise  was 
conducted  and  evaluated  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  planned  and  included  full 
participation  by  the  State  of  South 
Carolina  and  the  surrounding  counties 
in  the  Plume  Exposure  Emergency 
Planning  Zone.  The  exercise  was  fully 
supported  by  onsite  exercise  controllers 
such  that  no  detection  of  simulation  was 
apparent  to  the  offsite  participants. 
FEiMA  had  concurred  in  this  concept. 
The  licensee  stated  that  the  State  of 
South  Carolina  would  support  the 
delayed  onsite  exercise. 

The  most  recent  NRC  Systematic 
Assessment  of  Licensee  Performance 
(SALP)  report  for  HBR.  issued  on 
September  8. 1992.  for  the  period  March 
31. 1991.  through  June  27. 1992. 
indicated  that  adequate  management 
support  for  the  emergency  preparedness 
program  was  evident  during  the  period. 
as  the  licensee  continued  to  maintain  in 
a  state  of  basic  readiness  the  emergency 
preparedness  elements  needed  to 
implement  the  emergency  in  response  to 
emergency  events.  The  licensee  has 
been  rated  as  Category  2  (Improving)  in 
the  functional  area  of  emergency 
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preparedness  Additionally,  the  May  14. 
1993,  inspect:  on  report  (50-261/93-09) 
of  the  H.  B.  R<  binson  Emergency 
Preparedness  i'rogram.  conducted  April 
12-16,  1993,  indicates  the  emergency 
preparedness  Strengths  were 
management 't  commitment  to 
improving  tha  site's  emergency 
preparedness  program  and  the  licensee's 
annual  emergency  preparedness  audit.  It 
was  determined  that  the  licensee's 
emergency  preparedness  program  and 
response  capability  were  being 
maintained  in  an  adequate  state  of 
operational  raadiness. 

IV 

Based  upon  a  review  of  the  licensee's 
request  for  anl exemption  from  the 
requirement  v^  conduct  an  exercise  of 
the  HBR  Emergency  Plan  in  1993.  the 
NRC  staff  finds  that  there  will  be  a 
benefit  to  theipublic  health  and  safety 
which  compe  isates  for  any  decrease  in 
safety  that  mi  y  result  from  the 
rescheduling  af  the  November  30. 1993, 
exercise  to  th  ;  week  of  March  21, 1994. 
By  not  condu  :ting  the  exercise  at  this 
time,  HBR  wi  1  be  able  to  concentrate  its 
effort  in  the  ii  tvestigation  and  analysis 
of  the  core  de  sign  issue.  The  adequate 
response  capability  demonstrated  by  the 
licensee  duriig  the  1992  emergency 
preparedness  exercise,  the  activities  in 
preparation  f(  tr  the  1993  exercise, 
including  the  comprehensive  training 
exercise  conducted  with  offsite 
authorities  on  November  16, 1993.  and 
the  readiness  of  the  licensee's 
emergency  pi  eparedness  program  as 
refiected  in  its  SALP  rating  and  the  most 
recent  inspec  ion  report,  provide 
assurance  tha  t  the  re^urces  and 
personnel  no  lessary  for  proper 
emergency  re  sponse  are  in  place  to 
respond  to  a  i  luclear  emergency  at  the 
HBR  site.  Thus,  not  conducting  an 
exercise  in  1993  would  be  offset  by 
allowing  the  licensee  to  focus  its 
attention  on  the  investigation  and  core 
design  issuesjand  the  requested 
exemption  frtm  the  requirement  in  10 
CFR  Part  50.  Appendix  E,  Section  IV.F. 
to  defer  the  pierformance  of  an  exercise 
of  the  HBR  Emergency  Plan  until  the 
week  of  Mar(^  21, 1994.  will  not 
adversely  affect  the  overall  state  of 
emergency  pteparedness  at  the  HBR 
site. 

The  Comm  ssion  has  determined  that, 
pursuant  to  Ip  CFR  50.12.  the 
exemption  requested  by  the  licensee's 
letters  dated  November  21  and  22, 1993. 
as  discussed  above,  is  authorized  by  law 
and  will  not  Endanger  life  or  property 
and  are  otheiKvise  in  the  public  interest. 
Furthermore;  the  Commission  has 


determined, 
50.12(a),  thai 


pursuant  to  10  CFR 
special  circumstances  as 


JMI 


set  forth  in  10  CFR  50.12(a)(2)(iv)  and 
(v)  are  present  and  applicable  in  that  the 
benefit  to  the  public  health  and  safety 
compensates  for  any  decrease  in  safety 
that  may  result  from  this  exemption, 
and  this  exemption  will  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulations. 

The  Commission  hereby  grants  an 
exemption  from  the  schedular 
requirements  of  10  CFR  Part  50. 
Appendix  E.  Section  IV.F.2.,  for  an 
extension  of  the  onsite  portion  of  the 
required  biennial  exercise  of  the  HBR2 
Emergency  Plan  from  November  30, 
1993.  until  week  of  March  21. 1994. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  exemption  will  have  no 
significant  impact  on  the  environment. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gus  C  LaiiMS, 

Acting  Director,  Division  of  Reactor  Projects—' 
l/II,  Office  of  Nuclear  Reactor  Reguhtion. 
IFR  Doc.  94-338  Filed  1-6-94;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

National  Partnership  Council;  Meeting; 
Confirmation 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting:  confirmation. 

summary:  Notwithstanding  the 
aimouncement  to  the  contrary  at  the 
December  17. 1993  meeting  of  the 
National  Partnership  Council  (the 
Council),  this  notice  confirms  that  the 
time  and  place  of  the  January  14. 1994. 
meeting  of  the  Council  as  published 
December  6, 1993  (58  FR  64347)  have 
not  changed. 

TIME  AND  PtJkCE:  The  Council  will  me^t 
on  January  14, 1994  at  2  p.m.  in  the 
auditorium  at  the  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street  NW., 
Washington,  DC  20415-0001.  The 
auditorium  is  located  on  the  ground 
level. 

PCMNT  Of  CONTACT:  Douglas  K.  Walker. 
Office  of  Communications,  Office  of 
Personnel  Management,  Theodore 
Roosevelt  Building,  1900  E  Street  NW., 
room  5F12.  Washington.  DC  20415- 
0001.  (202)  606-1800. 


Office  of  Personnel  Management 
James  B.  King, 
Director. 

IFR  Doc  94-375  Filed  1-6-94;  8:45  am] 
MUMO  CODE  e32S-01-M 

POSTAL  RATE  COMMISSION 
[Docket  No.  A94-6;  Order  No.  998] 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  January  3, 1994. 

Before  Commissioners:  W.H.  "Trey" 
LeBlanc,  III,  Vice  Chairman;  George  W. 
Haley;  H.  Edward  Quick,  Jr.;  Wayne  A. 
Schley. 

Docket  Number:  A94-5. 

Name  of  Affected  Post  Office:  Moriah. 
New  York  12960. 

Name(s)  of  PeUtioneifs):  Donald  M. 
Baker  and  others. 

Type  of  Determination:  Qosing. 

Date  of  Filing  of  Appeal  Papers: 
December  23. 1993. 

Categories  of  Issues  Apparently 
Raised:  1.  Effect  on  postal  services  (39 
U.S.C  404(b)(2)(C)). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

Afler  the  Postal  Service  files  th^ 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  filing 
date  of  this  appeal  (39  U.S.C  404(b)(5)). 
In  the  interest  of  expedition,  in  the  light 
of  the  120-day  decision  schedule,  the 
Commission  reserves  the  right  to  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 
The  Commission  reserves  the  right  to 
ask  petitioners  for  more  information. 

If  the  Postal  Service  files  a  brief  or 
motion  to  dismiss  or  a  motion  to  affirm 
the  appeal,  the  Postal  Service  may 
Incorporate  by  reference  any 
memoranda  it  previously  filed  in  this 
docket. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  January  7. 1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedure  Schedule  in 
the  Federal  Register. 


By  the  Commission. 
Charles  L.  Qapp, 
Secretary. 

Appendix 

Dec.  23.  1993 
Jan.  3.  1994  .. 


Filing  of  Appeal  Letter. 
Commission    Notice    and 
Order  of  Filing  of  Ap- 
peal. 

Jan.  18, 1994  ....  Last  day  of  filing  of  peti- 
tions to  intervene  (see 
39  CFR  3001.1 11  (b)). 

Jan.  27. 1994  ....  Petitioners'  Participant 
Statements  or  Initial 
Briefs  (see  39  CFR 
3001.11S(a)  and  (b)). 

Feb.  16, 1994  ....  Postal  Service's  Answer- 
ing Brief  (see  39  CFR 
3001.115(c)). 

Mar.  3. 1994  Petitioners'    Reply    Briefs 

should  Petitioners 

choose  to  file  them  (see 
39  CFR  3001.115(d)). 

Mar.  10.  1994  ...  Deadline  for  motions  by 
any  party  requesting 
oral  argument.  The 
Commission  will  sched- 
ule oral  argument  only 
when  it  is  a  necessary 
addition  to  the  written 
filings  (see  39  CFR 
3001.116). 

Apr.  21, 1994  ...  Expiration  of  the  Com- 
mission's 120-day 
decisional  schedule 
(see  39  U.SXI 
404(bK5)). 

[FR  Doc  94-314  Filed  1-6-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

{FMease  No.  34-33404;  File  Na  8R-CBOE- 
93-60] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Filing  and  Order  Granting  Partial 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.,  Relating  to  an 
Extension  ar>d  Request  for  Permanent 
Approval  of  the  Pilot  Program 
Invohring  Debit  Put  Spreads  in  Broad- 
Based  Indexes  With  European-Style 
Exercise 

December  30. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  and  Rule 
19b-4  thereunder,!  notice  is  hereby 
given  that  on  December  27, 1993, 6ie 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 


by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
horn  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SubiAance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  24. 11  A,  "Debit  Put 
Spread  Cash  Account  Transactions,"  to 
extend  through  December  31, 1994,  a 
pilot  program  allowing  approved  public 
customers  with  qualified  portfolios 
("spread  exemption  customers")  to 
effect  and  maintain  in  cash  accounts 
debit  put  spread  transactions  in  broad- 
based  index  options  with  European- 
style  exercise.2  In  addition,  the  CBOE 
seeks  permanent  approval  of  the  pilot 
program. 

Ine  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently,  §  220.8  of  Regulation  T 
under  the  Act  precludes  customers  from 
eniecting  spread  transactions  in  cash 


<  17  CFR  240.19t»-t  (1993). 


'The  Commission  approved  the  pikx  program  on 
a  one-year  basis  through  November  25. 1992.  See 
Securities  Exchange  Ad  Release  ^4o.  29992 
(November  26.  1991).  56  FR  63526  (order  approving 
File  No*.  SR-Amex-91-14  and  SR-CBOB-91-17) 
("Debit  Put  Spread  Approval  Order"). 
Subsequently,  both  the  CBOE  and  the  American 
Slock  Excbar>ge,  Inc  ("Amex")  amended  the 
derinltion  of  "debit  put  spread"  to  provide  that  the 
strike  price  of  the  long  leg  of  the  spread  must 
exceed,  not  equal,  the  strike  price  of  the  short  leg. 
See  Securities  Exchange  Act  Release  Nos.  30267 
(January  21,  1992),  57  FR  3234  (order  approving  Tile 
No.  SR-CBOE-91-50)  and  30419  (February  26, 
1992).  57  FR  7825  (order  approving  File  No.  SR- 
Amex -92-07).  On  June  30. 1993.  the  Commission 
approved  an  extension  of  the  pilot  program  through 
December  31,  1993.  See  Securities  Exchange  Ad 
Release  No.  32.';56  ()une  30.  1993).  58  FR  325S6 
(order  approving  File  No.  SR-CBOE-93-13)  ("Pilot 
Extension  Order"). 
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accounts.  Specifically,  §  220.8(a)(3)(ii) 
of  Regulation  T  includes  in  permissible 
cash  account  transactions  a  creditor's 
issue,  endorsement  or  guarantee  of  a  put 
option  for  a  customer  if  the  creditor 
obtains  cash  in  an  amount  equal  to  the 
exercise  price  of  the  option  or  holds  in 
the  account  any  of  the  following 
instruments  with  a  current  market  value 
at  least  equal  to  the  exercise  price  of  the 
option  and  with  one  year  or  less  to 
maturity:  U.S.  government  securities, 
negotiable  bank  certificates  of  deposit, 
or  bankers  acceptances  issued  by  a  U.S. 
bank  and  payable  in  (he  United  States. 
Because  offsetting  options  positions  fail 
to  satisfy  these  criteria,  spreads  are  not 
included  in  permissible  cash  account 
transactions  and  therefore  must  be 
effected  in  margin  accounts. 

On  November  26, 1991,  the 
Commission  approved  proposals 
submitted  by  the  CBOE  and  the  Amex 
which  established  one  year  pilot 
programs  allowing  approved  public 
customers}  with  qualified  portfolios  of 
stock  to  effect  and  maintain  in  cash 
accounts  debit  put  spread  transactions 
in  broad-based  index  options  with 
European-style  exercise.*  The 
Commission  approved  an  extension  of 
the  CBOE's  pilot  program  through 
December  31, 1993.*  The  CBOE  now 
proposes  to  extend  its  debit  put  spread 
pilot  program  through  December  31, 
1994.  and,  in  addition,  the  Exchange 
requests  permanent  approval  of  the  pilot 
program. 

The  pilot  program  defines  a  "debit 
put  spread"  as  "a  long  put  position 
coupled  %vith  a  short  put  position 
overlying  the  same  broad-based  index 
and  having  an  equivalent  underlying 
aggregate  index  value,  where  the  short 
put(s)  expires  with  the  long  put(s),  and 
the  strike  price  of  the  long  put(s] 
exceeds  the  strike  price  of  Uie  short 
put(s)."  Under  the  terms  of  the  pilot, 
only  public  customers  approved  by  the 
CBOE  are  permitted  to  participate  in  the 
pilot  program.  To  obtain  the  CBOE's 
approval,  customers  are  required, 
among  other  things,  to  hold  a  qualified 
stock  portfolio  or  its  eqiavalent  that  is 
composed  of  net  long  positions  in 
common  stocks  in  at  least  four  industry 
groups  and  that  contains  at  least  twenty 
stocks,  none  of  which  accounts  for  more 
than  fifteen  percent  of  the  value  of  the 
portfolio.  A  portfolio  must  meet  these 
standards  at  all  times,  regardless  of 
trading  activity  in  the  stocks.  In 


'  For  purpoM*  of  it«  pilot  program,  a  public 
custonaer  i«  a  cuUomer  whose  orders  are  eligible  to 
be  placed  oo  a  CBOE  limit  order  book  under 
Exchange  Rule  7.4(a). 

*  See  Debit  Put  Spread  Approval  Order,  rupn 
note  2. 

^  See  Pilot  Extension  Order,  supm  note  2. 
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addition,  the  lebit  put  spread  positions 
must  be  carri(  d  in  an  account  with  an 
Exchange  mei  iber  organization  and  the 
qualified  port  olio  must  be  maintained 
with  either  ar  Exchange  member 
organization,  another  broker-dealer,  a 
bank,  or  a  sec  jrities  depository. 

In  conjunction  with  tne  creation  of 
the  pilot  pro-ams,  the  Commission  staff 
also  issued  nO-action  letters  to  the  Amex 
and  the  CBOfi  stating  that  the  staff 
would  not  recommend  enforcement 
action  against  the  Amex  and  the  CBOE 
due  to  the  operation  of  the  pilot 
programs,  nai  nely  the  maintenance  of 
spread  positi*  >ns  in  a  cash  account.^  The 
staff  of  the  Be  ard  of  Governors  of  the 
Federal  Reserve  System  ("Board")  also 
informed  the  Commission  staff  that 
Board  staff  wi  )uld  not  object  to  the 
Commission  i  tafPs  issuance  of  these  no- 
action  positic  ns  in  connection  with  the 
pilot  progranls7  As  required  by  the 
Debit  Put  Spread  Approval  Order,  the 
CBOE  submit|ed  a  report  assessing  the 
effectiveness  pf  the  pilot  program."  In 
addition,  as  r^uired  under  the  Pilot 
Extension  Order,  the  CBOE  has 
submitted  a  report  dated  as  of  November 
10, 1993,  assessing  the  effectiveness  of 
the  pilot  promm  from  January  1993 
through  September  1993.»  In  its  1993 
Pilot  Report,  the  CBOE  states  that  no 
participant  has  operated  in  violation  of 
the  pilot  since  its  inception.  As  it 
concluded  inlits  initial  Pilot  Report,  the 
CBOE  states  viat  the  pilot  program  has 
provided  an  ifiicient  means  for 
investors  whe  are  limited  to  cash 
account  trans  actions  to  effectively  hedge 


"See  letter  Era  n  Howard  1~  Kramer,  Assistant 
Director.  Divisioi  i  of  Market  Regulation 
("Division"),  Col  unission.  to  Mary  L  Bender.  First 
Vice  President.  Ili  vision  of  Regulatory  Services. 
CBOE.  dated  November  25. 1991.  and  Letter  from 
Howard  L.  Kram^.  Assistant  Director,  Division, 
Commi^ion.  to  |  imec  M.  McNeil.  Assistant  Vies 
President.  Chief  examiner,  Amex.  dated  November 
25. 1991. 

'  See  Letter  fro  n  Laura  Homer.  Securiliet  Credit 
Officer,  Board,  k  Howard  L.  Kramer,  Assistant 
Director.  Divisioi  i.  Commission,  dated  )uly  12, 
1991. 

"  See  Letter  fro  n  Mary  L.  Bender.  First  Vice 
President.  Divisi  in  of  Regulatory  Services,  CBOE.  to 
Sharon  Lawson.  ^ssistant  Director.  Division. 
Commission,  dal  (d  October  1.  1992  ("Pilot 
Report").  In  the  1  ilot  Report,  the  CBOE  stated  that 
the  pilot  progran  has  t>een  an  efHcient  means  for 
investors  that  an  limited  to  cash  account 
transactions  to  e  Factively  hedge  their  portfolios 
against  declines  n  the  market.  The  CBOE 
represented  that  1  had  neither  experienced  nor 
detected  any  pro  >lems  related  to  the  pilot 
Moreover,  the  E>  change  stated  that  no  activity  of 
any  pilot  partici{  ant  appeared  violative  of  the 
program's  requir  -ments  or  other  Exchange  rules, 
nor  did  Exchang  :  studies  find  evidence  of  market 
manipulation  or  ither  negative  impact  on  market 
operations. 

■See  Letter  fra  n  Mary  L.  Bender.  CBOE.  to 
Sharon  Lawson.  \ssistant  Director.  Division. 
Commission,  dal  >d  November  10. 1993  ("1993  Pilot 
Report"). 


their  portfolios  against  market  declines. 
The  CBOE  states  that  it  has  neither 
experienced  nor  detected  any  problems 
related  to  the  pilot  program  and,  in 
addition,  that  no  activity  of  any 
participant  appeared  to  violate  the 
requirements  of  the  pilot  program  or 
other  Exchange  Rules.  The  Exchange 
has  found  no  evidence  of  market 
manipulation  or  other  negative  impact 
on  market  operations  arising  from  the 
pilot  program. 

Accordingly,  in  order  to  allow  the 
pilot  to  continue,  the  CBOE  requests  an 
extension  of  the  pilot  program  through 
December  31,  1994,  and  permanent 
approval  of  the  program  at  the  time  the 
Board  staff  notifies  the  Commission  that 
it  does  not  object  tp  such  approval. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities  and 
to  protect  investors  and  the  public 
interest  by  allowing  investors  to  hedge 
qualified  portfolios  against  market 
declines  by  purchasing  and  maintaining 
debit  put  spread  transactions  in  cash 
accounts. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  CBOE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposal  to  extend  the  pilot  program 
through  December  31. 1994,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6.io 
Specifically,  the  Commission  believes, 
as  it  has  previously  concluded.*  i  that 
this  pilot  program  is  designed  to  benefit 
qualified  public  customers  who  are 


>"  15  U.S.C  78f[b)(5)  (1988). 
' '  See  Debit  Put  Spread  Approval  Order,  supm 
note  3. 


prohibited  or  restricted  in  their  use  of 
margin  accounts  by  facilitating  their 
purchase  of  index  option  debit  put 
spreads.  Specifically,  because  the 
purchaser  of  a  debit  put  spread  uses  the 
call  premium  to  reduce  the  cost  of 
purchasing  the  put,  index  option  put 
spreads  provide  investors  with  an 
affordable  means  to  hedge  their 
portfolios  against  adverse  market  moves. 
In  addition,  to  the  extent  that  the  pilot 
program  has  increased  index  options 
transactions,  the  program  has  benefited 
all  options  investors  by  contributing  to 
the  depth  and  liquidity  of  the  CBOE's 
options  markets. 

The  Commission  continues  to  believe 
that  the  economic  characteristics  of 
index  option  debit  put  spreads  permit 
an  exception  to  the  application  of 
Regulation  T.  In  a  debit  put  spread,  the 
long  put  entitles  the  spread  exemption 
customer  to  receive  payment  when  the 
index  reaches  the  put  option's  strike 
price;  because  the  strike  price  of  the 
long  put  must  exceed  the  strike  price  of 
the  short  put,  the  spread  exemption 
customer's  right  to  receive  payment 
under  the  long  put  will  offset  any 
obligations  he  incurs  from  the  sale  of 
the  short  put.  Because  the  short  position 
must  expire  with  the  long  position,  the 
offset  provided  by  the  long  put  will  last 
for  the  duration  of  the  spread  exemption 
customer's  obligation  as  a  short  put 
writer.  In  addition,  there  is  no  risk  that 
the  short  put  will  be  exercised  prior  to 
the  long  put  because  the  exemption 
applies  solely  to  European-style  options, 
which  may  be  exercised  only  during  a 
specified  period  prior  to  expiration. 

In  its  1993  Pilot  Report,  the  CBOE 
states  that  no  participant  has  operated 
in  violation  of  the  pilot  since  its 
inception,  nor  have  the  CBOE's 
surveillance  procedures  revealed 
evidence  of  manipulation  or  abuse  of 
knowledge  of  impending  expiration- 
related  program  trades  for  each 
expiration  Friday  during  the  review 
period.  The  1993  Pilot  Report  indicates 
that  the  pilot  program's  39  participants 
included  corporations,  pension/ 
retirement  plans,  non-profit 
organizations,  mutual  funds,  and 
individual  or  family  trusts,  the  majority 
of  which  were  prohibited  by  contractual 
agreements  from  using  margin  accounts. 
The  debit  put  spreads  of  all  of  the 
participants  were  comprised  of 
Standard  &  Poor's  ("S&P")  500  Index 
("SPX")  options  with  one  to  four 
months  remaining  until  expiration. 
During  the  review  period  the  total 
number  of  spreads  effected  on  a 
monthly  basis  under  the  pilot  program 
each  month  ranged  from  3,696  to 
12,544. 


On  the  basis  of  the  1993  Pilot  Report, 
the  Commission  believes  that  the  debit 
put  spread  pilot  program  has  facilitated 
the  needs  of  qualified  public  customers 
who  are  limited  to  cash  account 
transactions  by  providing  them  with  an 
effective  means  to  hedge  their  portfolios 
against  adverse  market  moves.  At  the 
same  time,  the  1993  Pilot  Report 
indicates  that  no  pilot  participant  has 
violated  the  pilot's  parameters,  nor  has 
the  Exchange  discovered  any  market 
manipulation  or  abuse  in  connection 
with  the  pilot  program.  For  these 
reasons,  the  Commission  believes  that 
the  debit  put  spread  pilot  program  has 
provided  qualified  public  customers 
with  additional  means  to  implement 
their  hedging  strategies  and,  oy 
facilitating  index  options  transactions, 
has  benefited  all  options  investors  by 
contributing  to  the  depth  and  liquidity 
of  the  CBOE's  options  markets. 

The  Commission  requests  that  the 
CBOE  submit  a  report  on  the  continued 
operation  of  the  pilot  by  September  30, 
1994  in  the  event  that  the  pilot  program 
has  not  been  permanently  approved  by 
the  Commission  prior  to  that  date.  The 
report  should  contain  information 
comparable  to  that  provided  in  the  1993 
Pilot  Report.  Additionally,  the 
Commission  expects  the  CBOE  to  notify 
the  Commission  promptly  of  any 
problems  arising  in  connection  with  the 
pilot  program. 

The  Commission  finds  good  cause  for 
approving  the  portion  of  the  CBOE's 
proposal  extending  the  pilot  program 
through  December  31. 1994,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  in  order  to  allow  the 
pilot  program  to  continue.  In  addition, 
because  the  Commission  has  rec»ived 
no  comments  regarding  the  operation  of 
the  pilot  program  since  its 
implementation,  and  because  the  pilot 
program  has  been  utilized  by  a  number 
of  qualified  public  customers,  the 
Commission  believes  that  granting 
accelerated  approval  of  the  CBOE's 
proposal  is  appropriate  and  consistent 
with  sections  19(b)(2)  and  6(b)(5)  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washing|^,  DC  20549.  Copies  of  the 
submissions  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person  other  than 
those  that  may  be  withheld  from  the 
public  in  acctjrdance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
93-60  and  should  be  submitted  by 
January  28, 1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,«»  that  the 
portion  of  the  proposal  (SR-CBOE-93- 
60),  relating  to  an  extension  of  the 
CBOE's  debit  put  spread j)ilot  program 
until  December  31. 1994.  is  approved. 

For  the  Commission.  l)y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc  94-313  Filed  1-6-94.  8:45  ami 
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[Release  No.  34-33407;  File  No.  SR-PSE- 
93-171 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  inc.. 
Relating  to  Permanent  Approval  of  the 
Options  Trading  Crowd  Performance 
Evaluation  Pilot  Program 

December  30. 1993. 

On  July  28. 1993.  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC'  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change 
seeking  permanent  approval  of  the 
Options  Trading  Crowd  Performance 
Evaluation  pilot  program  provided  In 
Options  Floor  Procedure  Advice 
("OFPA")  B-13,  "Subject:  Evaluation  of 
Options  Trading  Crowd  Performance."  ' 


"i5U.S.C7»»{b)(2)(i9*2). 

"17  CFR  200.3t>-3(aMl2)  (1993). 

'  15  use.  78s(bKl)  (1988). 

>  17  CFR  240.1 9b-4  (1993). 

>On  April  22, 1988,  the  Commission  approved 
the  PSrs  Option*  Trading  Crowd  Performance 
Evaluation  program  on  a  two-year  pilot  baal*.  See 
Securiliet  Exchange  Act  Release  No.  25611  (April 
22.  1988).  53  FR  15325  (order  approving  SR-PSE- 
87-28).  Subsequently,  the  Commission  approved 
proposals  which  extended  the  pilot  program 
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The  proposed  rule  change  was 
published  in  Securities  Exchange  Act 
Release  No.  33094  (October  22, 1993). 
58  FR  58365.  No  comments  were 
received  on  the  proposed  rule  change. 

Currently,  under  the  pilot  program, 
the  Options  Allocation  Committee 
("Committee")  conducts  quarterly 
evaluations  of  options  trading  crowds  to 
determine  whether  they  have  hilfilled 
performance  standards  relating  to 
quality  of  markets,  competition  among 
market  makers,  observance  of  ethical 
standards,  and  administrative 
requirements.*  In  making  its 
evaluations,  the  Committee  may 
consider  any  relevant  information, 
including  (1)  the  results  of  a  trading 
crowd  evaluation  questionnaire  which 
the  Committee  distributes  each  quarter 
to  floor  brokers  and  floor  brokerage 
Arms:'  (2)  trading  data:  (3)  reports  filed 
with  the  Exchange  (e.g..  Order  Book 
Official  Unusual  Activity.Reports);  and 
(4)  the  regulatory  history  of  the 
members  in  the  crowd. 

Trading  crowds  rated  in  the  bottom 
10%  of  the  aggregate  results  of  overall 
evaluation  scores  are  presumed  under 
OFPA  B-13(b)  to  have  failed  to  meet 
minimum  performance  standards. 
Under  OFPA  B-13  the  Committee  may 
call  an  informal  meeting  or  conduct  a 
formal  hearing  with  a  trading  crowd  that 
has  failed  to  meet  minimum 
performance  standards.  Prior  to  the 
close  of  the  informal  meeting,  the 
Committee  must  inform  the  crowd  of 
possible  consequences  if  the 
unsatisfactory  performance  continues. 

At  a  formal  hearing  under  OFPA  B- 
13(e),  rights  of  confrontation  and  rights 
to  counsel  apply.  Based  on  the 
information  adduced  at  the  formal 
hearing,  the  Committee  has  the 
authority  to  take  action  against  a  trading 


Federal  Register  /  Vol.  5  9,  No.  5  /  Friday,  January  7.  1994  /  Notices 


Federal  Regirter  /  Vol.  59.  No.  5  /  Friday.  January  7,  1994  /  Notices 


1045 


through  October  1, 1993.  S«e  Securities  Exchange 
Act  Release  No«.  29930  (November  12.  1991).  56  FR 
58598  (order  approving  File  No.  SR-PSE-91-30) 
and  31613  (December  17, 1992).  57  FR  61464  (order 
approving  File  No.  SR-PSE-92-34).  Most  recently, 
the  Conrunission  approved  an  extension  of  the  pilot 
program  through  January  1, 1994.  See  Securities 
Exchange  Aet  Release  No.  33094  (October  22. 1993). 
58  FR  58365  (notice  of  Tiling  and  order  granting 
partial  accelerated  approval  of  File  No.  SR-PSE-  - 
93-17). 

♦Prior  to  June  1992.  the  Options  Listing 
Committee  conducted  the  quarterly  evaluations.  In 
June  1992.  the  Commission  approved  a  proposal 
allowing  the  Options  Allocation  Committee  to 
assume  the  evaluation  function.  See  Securities 
Exchange  Act  Release  No.  30843  (June  19. 1992).  57 
FR  28689  (order  approving  File  No.  SR-PSE-92- 
07). 

'The  PSE  has  stated  that  the  questionnaire  Is 
distributed  to  90%  of  the  Exchange's  floor  brokers, 
and  that  80%  of  those  who  receive  the 
questionnaire  complete  it.  Telephone  conversation 
between  Michael  D.  Pierson.  Senior  Attorney, 
Market  Regulation.  PSE,  to  Yvonne  Fraticelli.  Staff 
Attorney,  Options  Branch.  Division,  Commission, 
on  October  7, 1993. 


crowd  oi  individual  market  makers  in 
the  crow  i.  Specifically,  under  OFPA  B- 
13(a).  th*  Committee  may  restrict  the 
allocation  of  new  options  classes  and 
reallocate  existing  options  classes.  The 
remedial  actions  provided  in  paragraph 
(a)  may  ijot  be  taken  without  a  formal 
hearing  ind  may  be  reviewed  by  the 
PSE's  Boprd  of  Governors  pursuant  to 
PSE  RuU  XX.  section  11(d),  "Procedure 
Followir  g  Applications  for  Hearing  or 
Review,''of  the  Rules  of  the  Board  of 
Govemo  s,  upon  submission  of  a  timely 
applicati  an  for  review.  The  Exchange's 
Board  of  Governors  may  also  review  any 
Committ  ie  decision  under  OFPA  B-13 
on  its  ovt  n  initiative. 

The  P!  >E  has  evaluated  the  Options 
Trading  >owd  Evaluation  Program  and 
conclude  d  that  the  program  has 
providec  an  accurate  and  useful  means 
of  evaluj  ting  trading  crowd  and  LMM 
performs  nee.  In  this  regard,  the 
Exchang ;  notes  that  the  questionnaires 
are  com|  leted  by  options  floor  brokers, 
who  are  uniquely  qualified  to  evaluate 
the  trading  crowds  and  LMMs.  Based 
upon  tha  increases  in  the  survey  ratings 
over  the  third  and  fourth  quarters  of 
1992  and  the  first  quarter  of  1993.  the 
Exchang^  believes  that  the  program  has 
improved  the  performances  of  the 
Exchange's  market  makers  and  LMMs.s 
The  PSunotes  that  the  general 
evaluation  results  are  disseminated  to 
the  trading  floor  on  a  quarterly  basis  and 
that  the  Committee  reviews  the  detailed 
survey  responses  and  comments  and 
consideis  them  in  allocating  options  to 
trading  drowds  and  LMMs. 

During  the  last  quarter  of  1992  and 
the  first  three  quarters  of  1993,  the 
CommitI  ee  held  seven  informal 
meeting  with  trading  crowds  and  five 
informa  meetings  with  LMMs.7 The 
Exchang  i  has  held  one  formal  hearing 
since  th«  inception  of  the  pilot  program, 
regardin  ;  the  performance  of  Post  X-17. 
As  a  rest  ilt  of  the  hearing,  the 
Exchang  i's  Options  Listing  Committee 
realloca!  ed  three  options  and  removed 
six  optic  ns  to  another  post.  The 
member  i  of  Post  X-17  appealed  the 
decision  to  the  Exchange's  Board  of 
Govemo  rs  and  thereafter  to  the 
Commis  iion.  On  December  26, 1989,  the 
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has  not  distributed  the 
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Commission  denied  Post  X-17's  request 
for  a  stay  of  the  Options  Listing 
Committee's  reallocation  of  three 
options.s  On  December  29. 1992.  the 
Commission  ruled  that  the  PSE's 
reallocation  of  the  options  was  not 
reviewable  by  the  Commission  under 
section  19(d)(2)  of  the  Act  because  the 
reallocation  was  not  imposed  as  a 
disciplinary  sanction  and  because  no 
limitation  or  prohibition  to  access 
occurred  within  the  meaning  of  section 
19(d)  of  the  Act.9 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a.national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)  'o  in  that 
it  is  designed  to  remove  impediments  to 
and  protect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest.  The 
Commission  believes  that  the  trading 
crowd  evaluation  program  is  designed 
to  help  the  Exchange  to  maintain  the 
quality  and  integrity  of  its  markets  by 
setting  minimum  standards  of  market 
maker  performance  and  providing  a 
means  to  identify  market  makers  and 
trading  crowds  which  fail  to  meet 
performance  standards.  By  allowing  the 
Exchange  to  assess  the  quality  of  its 
trading  crowds  and  market  makers,  and 
to  take  appropriate  remedial  measures 
where  necessary,  the  Commission 
believes  that  the  trading  crowd 
evaluation  program  helps  the  Exchange 
to  provide  a  more  competitive,  efficient 
and  fair  market. 

Specifically,  the  Commission  believes 
that  the  evaluation  program  furthers  the 
PSE's  ability  to  ensure  liquid  and 
continuous  markets  for  options  by 
permitting  the  Exchange  to  enforce  more 
effectively  the  affirmative  and  negative 
obligations  imposed  on  PSE  market 
makers.  In  particular,  the  trading  crowd 
evaluation  questionnaire  enables  the 
PSE  to  determine  whether  market 
makers  are  making  continuous,  two- 
sided  markets  in  all  option  series  for 
each  option  class  located  at  a  trading 
station  and  whether  deep  and  liquid 
markets  are  provided  as  a  result  of 
competition  among  market  makers.  The 
Commission  believes  that  the  more 
stringent,  formalized  market  maker 
standards  should  further  enhance  the 
integrity  of  the  PSE's  markets  and 
contribute  to  investor  confidence  and 
protection.  In  addition,  the  Commission 


"See  Securities  Exchange  Act  Release  No.  27568 
(Detember  26. 1989)  (Order  Denying  Stay.  File  No. 
3-7285). 

*See  Securities  Exchange  Act  Release  No.31666 
(December  29. 1992),  File  No.  3-7285. 

">15U.S.C.  78f(b)(1982). 


believes  that  the  Committee's 
consideration  of  the  trading  crowd 
survey  results  in  allocating  options  to 
trading  crowds  and  LMMs  should 
provide  an  incentive  for  improved 
maricet  maker  performance. 

The  Commission  also  notes  that  the 
evaluation  program  provides  procedural 
rights  in  connection  with  remedial 
actions  taken  under  the  program. 
Specifically,  the  Committee  may  restrict 
the  allocation  of  new  options  and 
reallocate  existing  options  under 
paragraph  (a)  of  OFPA  B-13  only  after 
a  formal  hearing.  At  a  formal  hearing, 
the  OFPA  provides  for  a  right  to  coimsel 
and  a  record  of  the  proceedings.  In 
addition,  the  Committee's  decision  is 
reviewable  by  the  Exchange's  Board  of 
Governors  upon  the  submission  of  a 
timely  application  for  review  and  the 
Exchange's  Board  of  Governors  may 
review  any  Committee  decision  on  its 
own  initiative.  The  Board  review  panel 
or  the  Chairman  of  the  Board  may  grant 
or  deny  a  stay  of  the  Committee's  action. 
By  requiring  that  the  Committee 
implement  the  remedial  measures 
provided  in  paragraph  (a)  only  after  a 
formal  hearing,  and  by  providing  a  right 
to  appeal  the  Committee's  decision  to 
the  Exchange's  Board  of  Govemore.  the 
Commission  beUeves  that  the  evaluation 
program  contains  processes  designed  to 
safeguard  the  procedural  rights  of 
individuals  affected  by  remedial 
actions. 

Finally,  the  Commission  notes  that 
the  PSE's  trading  crowd  evaluation 
program  is  similar  to  a  program  adopted 
previously  by  the  Chicago  Board 
Options  Exchange  ("CBOE").«* 

!t  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  t> 

Margaret  H.  McFarlaad, 

Deputy  Secretary. 

[FR  Doc  94-394  Filed  1-6-94;  8:45  am] 

MujNo  COM  wie-et-M 


"  See  S«curltt«s  Exchang*  Ad  itol«M«  Na  28012 
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Na  SR-CB(»-9(MM)  and  CBOE  Ruit  »«0, 
"Evaluation  of  Trading  Crowd  Perfbrmance." 
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Setf-Regulatory  Organizattons;  Notice 
of  Filing  and  Ordar  Granting 
Accelefated  Approval  of  Proposed 
Rule  Change  by  the  PhiladelpMa  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  the  Eftactivenesa  of  Its 
Pilot  Program  and  Accompanying 
Rules  Regarding  the  Trading  of 
Naadaq^Nationai  Market  System 
Securities  Through  December  31, 1994 

December  30, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  December 
?7, 1993,  the  Philadelphia  Stock 
Exchange,  bic  ("PHLX"  or  "Exdiange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publisliing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regnlatory  Oiganizetion's 
Statement  of  the  Tenni  of  Snbataiice  of 
the  Proposed  Rule  Oiange 

The  PHLX  proposes  to  extend  the 
enKtiveness  of  the  pilot  program  and 
its  accompanying  rules  regaiding  the 
trading  of  Nasdaq/National  Market 
System  ("NMS")  securities  on  the 
Exchange  for  the  one-year  period  ending 
December  31, 1994.3 

The  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  section  19(b)(2)  of  the  Act. 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Fedcrml  Register.  The 
PHLX  states  that  it  respectfully  is 
requesting  accelerated  approval  of  this 
niing  due  to  the  noncontroversial  nature 
of  the  pilot  program  coupled  with  the 
impending  lapse  of  the  PHLX's  OTC/ 
UTP  privileges  on  December  31. 1993. 


M5U.S.C78«(b)(l)(1988). 

1 17  CFR  24ai9b-4  (1991). 

>Tlka  Commisaion  initially  approoad  this  pitot 
program  and  iIm  aooompaoying  ntiaa  tor  a 
temporary  pariod  uMii%  tm  Oaoambar  31, 1993. 
Securitiaa  Bachanga  Ad  Ralaaaa  No.  31872 
(Dacembar  30. 1992).  58  FR  3054  (order  temporsriiy 
approving  Flla  No.  SR-fHUl-e2-04)  ri«92  PHUt 
Pilot  Order"). 


IL  Self-Regalalory  OigaBization'i 
Statement  of  the  Purpoae  of;  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change,  llie  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  sumntaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  26. 1993.  the  Commission 
approved  a  transaction  reporting  plan 
( "Plan")  submitted  by  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  the  American  Stock 
Exchange  ("Amex"),  the  Boston  Stock 
Exchange  ("BSE"),  the  Midwest  Stock 
Exchange  (currently  the  Chicago  Stock 
Exchange,  or  "CHX").  and  the  PHLX 
(cumulatively,  "Participants^.*  The 
Plan  governs  the  collection, 
consolidation,  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NMS  securities  traded  on 
exchanges  and  by  NASD  market 
makers.' 

Although  the  CHX  has  been  trading 
Nasdaq/NMS  securities  since  1987.  the 
PHLX  obtained  temporary  approval  of 
its  rules  to  facilitate  trading  Nasdaq/ 
NMS  securities  in  late  1992."  and  the 
PHLX  began  trading  those  securities 
pursuant  to  unlisted  trading  privileges 
("UTP")  and  the  pilot  program  in 
February,  1993,  Since  that  time,  the 
PHLX  has  been  operating  the  program 
without  any  adverse  consequences  or 
developments  which  negatively  impact 
upon  the  program  and.  therefore,  seeks 


«  Securities  Exchange  Ad  ReleaM  No.  28146 
()une  26.  1990).  55  FV.  27917.  Tha  Commluion 
notes  thai  certain  enbancemenlt  lo  electronic 
lini^et  were  raqulred  before  tiadltig  pursuant  to 
tha  Plan  could  t)eg{n.  These  enhancamanls  won 
completed  and  trading  pursuant  to  the  Plan 
commenced  in  )une  1993  on  a  one-year  pilot  basts. 

•See  Securities  Exchange  Act  Relaasa  No.  30984 
duly  31.  1992).  57  FR  36114  (notice  of  Hling of 
proposed  rule  change.  Flla  Na  SR-PHLX-92-04). 
The  Plan  also  supanaded  an  interim  trsruactioa 
reporting  plan  fliad  by  tha  NASD  and  the  CHX  and 
approved  by  the  Commission  on  April  29. 19S7.  Sa« 
Securities  Exchange  Act  Relaasa  No.  24407  (April 
29. 1987).  52  PR  17349. 

e  1992  PHLX  Pilot  Order,  supra  note  3. 


1046 


Federal  Register  /  Vol. 


an  extension  of  the  pilot  program  to 
develop  the  UTP  program  further.' 

The  PHLX  will  continue  to  submit 
OTC/UTP  applications  to  the 
Commission  for  specific  securities  for 
approval  pursuant  to  section  12(0  of  the 
Act."  Further,  the  PHLX  understands 
that  in  considering  an  application  for 
the  extension  of  UTP  to  an  OTC  security 
pursuant  to  section  12(0(2).  the 
Commission  considers,  inter  alia,  the 
public  trading  activity  in  the  security, 
the  character  of  that  trading,  the  impact 
of  an  extension  of  UTP  on  the  existing 
markets  for  the  security,  and  the 
desirability  of  removing  impediments  to 
and  the  progress  that  has  been  made 
toward  the  development  of  a  national 
market  system. 

2.  Statutory  Basis 

This  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  promulgated 
thereunder.  Specifically,  the  proposal 
complies  with  section  6(b)(5)  of  the  Act 
insofar  as  it  is  calculated  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
\fembers.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
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'The  Exchange  attached  Exhibit  B  to  the  proposal 
which  provides  an  accounting  of  the  number  of 
shares  and  number  of  trades  executed  on  the  PHLX 
pursuant  to  the  pilot  program  since  its  inception  in 
February.  1993.  Exhibit  B  states  a  total  PHLX  pilot 
program  volume  through  November  19. 1993  of 
457.790  shares. 

"Commission  approval  of  the  Plan  limits  the 
PHLX  authority  to  submit  OTC/UTP  applications 
ibr  trading  in  up  to  a  maximum  of  100  Masdaq/NMS 
securities.  The  PHLX  must  submit  OTC/UTP 
applications  to  the  Commission  for  specific 
securities  for  approval  pursuant  lo  section  12(f)  of 
the  Act. 


Commi  »ion,  and  all  written 
communications  relating  to  the 
propos^  rule  change  between  the 
Commission  and  any  person,  other  than 
those  tkat  may  be  withheld  ht)m  the 
public  In  accordance  with  the 
provisions  of  S  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Coitimission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washiijgton.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  df  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-PHLX-93- 
63  and  should  be  submitted  by  January 
28. 199 1. 

IV.  Coi  unission's  Findings  and  Order 
Grantii  tg  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  believes  that  the 
PHLX'^  proposal  to  extend  the 
effectiveness  of  its  pilot  program  and 
accomoanying  rules  with  respect  to  UTP 
in  OTd  securities  is  consistent  with  the 
requireinents  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  oational  securities  exchange.^ 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  is 
consisffint  with  sections  6(b)(5).  11 A 
and  12Jf)  of  the  Act.io 

In  19135.  the  Commission  published 
its  policy  to  extend  UTP  to  national 
securities  exchanges  in  certain  OTC 
securities  provided  certain  terms  and 
conditmns  are  satisfied.**  The 
Commission's  policy  stated  that  UTP 
approval  would  be  conditioned,  in  part, 
on  the  Approval  of  a  plan  to  consolidate 
and  disseminate  exchange  and  OTC 
quotation  data  and  transaction  data 
upon  Which  UTP  is  granted.  As  noted 
above,  in  1990.  the  Commission 
approved  the  Plan  which  provides  for 
the  collection,  consolidation,  and 
dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
NMS  securities  listed  on  an  exchange  or 

•For  a  Inore  detailed  discussion  of  the 
Commisaton's  fmdings  with  respect  to  the  pilot 
program  and  its  consistency  with  the  Act.  see  1992 
PHLX  Pibt  Order,  supra  note  3. 

"»15  UJS.C  78f(bM5).  78k-l.  781(0  (1988).  Section 
6(b)(S)  requires,  among  other  things,  that  the  rules 
of  an  exchange  be  designed  to  remove  impediments 
to  and  p^fiect  the  mechanism  of  a  free  and  open 
market  aid  a  national  market  system,  and.  in 
general.  I  a  protect  investors  and  the  public  interest. 
Section  11 A  provides,  among  other  things,  that  it 
is  in  the  |  mblic  interest  and  appropriate  for  the 
protectio(i  of  investors  lo  assure  fair  competition 
among  bibkers  and  dealers,  among  exchange 
markets,  tnd  between  exchange  markets  and 
markets  Other  than  exchange  markets.  Section  12(f) 
providesihe  terms  and  conditions  regarding 
exchange  applications  for  unlisted  trading 
privilegef  and  Commission  approval  of  those 
applications. 

><  Secu  rilies  Exchange  Act  Release  No.  22412 
(SeptemI  er  16, 1985).  50  PR  38640. 


traded  on  an  exchange  pursuant  to  a 
grant  of  UTP.12  Trading  subject  to  Plan 
requirements  in  securities  approved  for 
UTP  on  the  PHLX  pursuant  to  section 
12(0(2)  are  and  will  continue  to  be 
reported  in  the  consolidated  transaction 
reporting  system  established  under  the 
Plan. 

In  our  1992  PHLX  Pilot  Order,  the 
Commission  emphasized  that  PHLX 
specialists  trading  Nasdaq/NMS 
securities  pursuant  to  the  grant  of  UTP 
are  subject  to  Plan  requirements  as  well 
as  the  PHLX  By-Laws  and  Rules. 
Moreover,  the  Commission  stated  its 
intent  to  monitor  any  potential  abuse  of 
the  informational  advantage  that  options 
traders  could  acquire  from  the  PHLX 
equity  floor  with  respect  to  securities 
traded  under  the  PHLX  pilot  program. 
In  extending  the  PHLX  pilot  for  an 
additional  year,  the  Commission  again 
emphasizes  that  PHLX  specialists 
trading  Nasdaq/NMS  securities 
pursuant  to  the  grant  of  UTP  continue 
to  be  subject  to  Plan  requirements  as 
well  as  the  PHLX  By-Laws  and  Rules. 
The  Commission  also  will  continue  to 
monitor  side-by-side  trading  concerns 
during  this  extension  of  the  pilot 
procedures. 

In  approving  the  Plan,  the 
Commission  noted  that  the  Plan  should 
enhance  market  efficiency  and  fair 
competition,  avoid  investor  confusion, 
and  facilitate  regulatory  surveillance  of 
concurrent  exchange  and  OTC  trading. 
The  Commission  continues  to  believe 
that  the  proposed  rule  change  will 
further  promote  these  goals  and  the 
development  of  a  national  market 
system.  However,  in  approving  the  Plan 
and  in  our  1992  PHLX  Pilot  Order,  the 
Commission  requested  that  the 
Participants  evaluate  the  effect  of  OTC/ 
UTP  trading  on  the  OTC  market.  The 
Commission  also  requested  that  the  UTP 
Participants  evaluate  the  quality  of 
executions  of  customer  orders  and 
whether  the  Plan  facilitates  the  goals  of 
a  national  market  system.  To  date,  the 
Commission  has  not  received  the 
Participants'  evaluations  regarding  these 
concerns. 

While  the  PHLX  has  provided  the 
Commission  with  useful  information 
concerning  trading  volume  in  the 
relevant  securities,"  and  the  PHLX 
states  in  this  filing  that  it  has  suffered 
no  adverse  consequences  under  the 
pilot,  the  PHLX  should  evaluate  the 
effect  of  OTC/UTP  trading  on  the  OTC 
market,  the  quality  of  execution  on 
customer  orders,  and  whether  the  Plan 
facilitates  the  goals  of  a  national  market 


system. >4  The  Commission  requests  that 
the  PHLX  stibmit  to  the  Commission  a 
written  evaluation  of  these  issues,  along 
with  a  statement  addressing  the 
Commission's  side-by-side  trading 
concerns  discussed  above,  on  or  before 
November  1, 1994.  along  with  either  a 
request  for  permanent  approval  or  an 
additional  extension  of  this  PHLX  pilot 
program  and  the  accompanying  rules. 
The  Commission  believes  that  it  is 
appropriate  to  extend  the  PHLX  pilot 
program  of  OTC/UTP  trading  for  an 
additional  year  while  the  Commission 
awaits  the  Participants'  evaluations  of 
their  trading  experience  pursuant  to  the 
Plan.  Moreover,  the  Commission 
believes  that  PHLX  OTC/UTP  trading,  as 
limited  by  the  Plan  and  this  pilot 
program,  generally  furthers  the 
objectives  of  a  national  market  system 
and  is  consistent  with  the  maintenance 
of  fair  and  orderly  markets  and  the 
protection  of  investors  as  required  by 
sections  6(b)(5).  IIA  and  12(0  of  the 
Act. 

V.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  believes  that  it  is 
appropriate  to  extend  the  PHLX  pilot 
program  for  OTC/UTP  trading  for  an 
additional  year. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  PHLX  to  continue 
trading  pursuant  to  the  pilot  program  on 
an  uninterrupted  basis.  Further,  the 
pilot  program  and  the  accompanying 
rules  have  been  noticed  previously  in 
the  Federal  Register  for  the  full 
statutory  period,  and  the  Commission 
received  no  comments  on  the 
proposal.  »s 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)>«  that  the  proposed  rule 
change  is  hereby  approved  on  a  pilot 
basis  through  December  31. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1' 

Margaret  H.  McFarUnd. 

Depu  ty  Secretary. 

(FR  Doc.  94-398  Filed  1-6-94;  8:45  am) 
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"See  note  4.  supra. 

"See  discussion  of  Exhibit  B.  note  7.  supra. 


>■•  The  Commission  also  stated  in  our  1992  PHLX 
Pilot  Order  that  the  Participants  should  develop  an 
inlermarket  trading  linkage  and  an  accompanying 
trade-through  rule.  The  Commission  t)elieves  that 
the  Participants  should  continue  working  toward 
these  goals. 

'*  See  supra  note  4. 

lo  15  use.  78s(b)(2)  (1988). 

"  17  CFR  200.30-3(a)(12}  (1991). 


[R«l.  No.  IC-1M90;  Na  811-67481 
Crown  America  Separate  Account  B 

December  30, 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANT:  Crown  America  Separate 
Account  B  ("Applicant"). 
RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Section  8(0  of  the  1940 
Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATE:  The  application  was  filed 
on  September  30,  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  24,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  5th  Street. 
NW..  Washington.  DC  20549.  Applicant, 
120  Bloor  Street  East.  Toronto,  Canada 
M4W  1B8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold.  Senior  Counsel,  on 
(202)  272-2676,  or  Michael  V.  Wible. 
Special  Counsel,  on  (202)  272-2060. 
Office  of  Insurance  Products  (Division 
of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application:  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  On  December  14.  1988.  the 
Applicant  was  established  as  a  separate 
account  of  Crown  America  Life 
Insurance  Company  ("Crown  America") 
under  Kentucky  insurance  law  for  the 
purpose  of  investing  payments  received 
under  certain  variable  annuity  contracts 
issued  by  Crown  America. 

2.  On  January  5. 1989.  Applicant  filed 
a  notification  of  registration  as  an 


investment  company,  unit  investment 
trust,  on  Form  N-8A  under  section  8(a) 
of  the  1940  Act  (File  No.  811-5746). 
Applicant  also  filed  on  January  5, 1989. 
a  registration  statement  on  Form  N-4 
(File  No.  33-26413)  under  the  Securities 
Act  of  1933  ('•1933  Act ")  for  a  class  of 
variable  annuity  contracts  and,  under 
Rule  24f-2  of  the  1940  Act,  registered  an 
indefinite  amount  of  securities  under 
the  1933  Act.  This  registration  statement 
was  declared  effective  on  August  2. 
1990.  However,  no  variable  annuity 
contracts  were  sold  under  this 
registration  statement. 

3.  On  February  1. 1991.  Applicant 
filed  a  registration  statement  on  Form 
N-4  under  the  1933  Act  (File  No.  33- 
38840)  for  a  second  class  of  variable 
annuity  contracts  funded  by  the 
Applicant.  Pursuant  to  Rule  24f-2  of  the 
1940  Act.  Apphcant  registered  an 
indefinite  amount  of  securities  under 
the  1933  Act.  This  registration  statement 
was  declared  effective  on  June  10. 1991 
and  four  variable  annuity  contracts  were 
sold  under  this  registration  statement. 

•4.  Crown  America  Holding  Company 
("Crown  Holding").  Crown  America's 
sole  shareholder,  entered  into  a  Stock 
Purchase  Agreement  ("Agreement"), 
dated  May  12, 1993,  with  Keyport  Life 
Insurance  Company  ("Keyport"),  to  sell 
all  of  its  issued  and  outstanding  shares 
of  Crown  America  to  Keyport.  Crown 
Holding's  shares  of  Crown  America 
consisted  of  its  holdings  in  Applicant 
(File  Number  811-5746).  Crown 
America  Separate  Account  A  (File 
Number  811-5777),  and  Crown  America 
Separate  Account  D  (File  Number  811- 
5747).  The  closing  of  the  sale  of  shares 
occurred  on  October  1. 1993.  Under  the 
Agreement.  Crown  Holding  agreed  to 
take  all  reasonable  steps  to  terminate  the 
registration  of  certain  separate  accounts, 
including  Applicant.  On  September  27. 
1993,  Crown  America's  Board  of 
Directors  adopted  a  resolution 
authorizing  the  deregistration  and 
termination  of  Applicant. 

5.  Applicant's  only  securities  issued 
consisted  of  four  variable  annuity 
contracts,  all  of  which  were  surrendered 
and  terminated  by  February  19,  1992. 
Applicant's  assets  when  the  Contracts 
were  outstanding  consisted  of  shares  of 
the  Annuity  Management  Series  Trust. 
All  such  shares  were  surrendered  for 
their  redemption  proceeds,  which  in 
turn  were  used  to  pay  the  surrender 
values  on  the  Contracts.  Since  the 
payment  of  surrender  proceeds  on 
termination  of  the  Contracts,  the 
Applicant  has  had  no  assets  or  security 
holders  and,  accordingly,  has  made  no 
distributions  to  security  holders  in 
connection  with  the  winding-up  of  its 
affairs  pursuant  to  its  termination. 
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6.  Crown  America  has  paid  or  will 
pay  all  expenses  incurred  by  all  parties 
in  connection  with  the  liquidation  and 
termination  of  the  Applicant. 

7.  During  the  past  18  months. 
Applicant  has  not.  for  any  reason, 
transferred  any  of  its  assets  to  a  separate 
trust,  the  beneflciaries  of  which  were  or 
are  security  holders  of  the  Applicant. 

8.  Applicant  has  retained  no  assets 
and  has  no  security  holders.  Applicant 
does  not  have  any  debts  or  other 
liabilities  which  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

10.  Applicant  filed  a  final  Form  N- 
SAR  with  the  Commission  on  March  2. 
1993. 

For  the  Commissiun.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
|FR  Doc.  94-312  Filed  l-e-94;  8  45  ami 

SILUNO  COOC  W10-04-M 

[Rel.  No.  IC-19991:  812-8SW] 

Lincoln  Renaissance  Fund,  Inc..  et  al.; 
Notice  of  Application 

December  30. 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Lincoln  Renaissance  Fund, 
Inc.  (the  "Existing  Fund").  Lincoln 
National  Investment  Management 
Company  ("LNIMC"),  and  LNC  Equity 
Sales  Corporation  ("LNC  Equity  Sales"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35).  18(f)(1).  18(g). 
18(1).  22(c).  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder. 

SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  that  would  permit  the 
Existing  Fund  and  its  series  to  (a)  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities  and  (b)  assess  and.  under 
certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemptions  of  shares. 
FIUNO  DATE:  The  application  was  filed 
on  September  27. 1993.  and  amended 
on  November  23, 1993. 
HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
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issued  unless  he  SEC  orders  a  hearing. 
Interested  per  ons  may  request  a 
hearing  by  wr  ting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  re<  uest.  personally  or  by 
mail.  Hearing  -equests  should  be 
received  by  th  3  SEC  by  5:30  p.m.  on 
January  24,  19  94,  and  should  be 
accompanied  )y  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  ^rtificate  of  service. 
Hearing  reque  its  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  tl  le  issues  contested. 
Persons  may  r  jquest  notification  of  a 
hearing  by  wr  ting  to  the  SEC's 
Secretary. 

ADDRESSES:  S<  cretary.  SEC,  450  Fifth 
Street,  NW.,  V  ashington.  DC  20549. 
Applicants,  i;  00  South  Clinton  Street, 
Fort  Wayne,  Indiana  46801. 
FOR  FURTHER  MtFORMATION  CONTACT: 
Elaine  M.  Bog  js.  Staff  Attorney,  at 
(202)272-3021 .,  or  Robert  A.  Robertson. 
Branch  Chief,  it  (202)272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTAF  Y  INFORMATION:  The 
following  is  a  summary  of  the 
application.  T  le  complete  application 
may  be  obtain  3d  for  a  fee  at  the  SEC's 
Public  Referei  ce  Branch. 

Applicants'  R  ipresentations 

1.  The  Existing  Fund  is  an  open-end 
management  investment  company 
registered  unc  er  the  Act  consisting  of 
nine  series.  U IIMC  serves  as  the  Fund's 
investment  ac  viser  and  LNC  Equity 
Sales  serves  a$  distributor.  LNIMC  and 
LNC  Equity  Sales  are  both  wholly- 
owned  subsid  aries  of  Lincoln  National 
Corporation  ('  Lincoln  National"). 

2.  Applican  s  request  that  relief  be 
extended  to  ai  ly  investment  companies 
(a)(i)  whose  irtvestment  adviser  or 
administrator  is  LNIMC,  or  a  person 
controlling.  c(  mtrolled,  or  under 
common  cont  x>\  with  LNIMC 
("Investment  \dviser"),  or  (ii)  whose 
principal  und  jrwriter  is  LNC  Equity 
Sales,  or  a  pel  son  controlling, 
controlled,  or  under  common  control 
with  LNC  Eqi  ity  Sales  ("Distributor") 
and  (b)  that  (i  are  within  the  same 
"group  of  invi  istment  companies"  as 
that  term  is  d(  fined  in  rule  lla-3  under 
the  Act.  and  (  i)  issue  classes  of  shares 
on  a  basis  ide  itical  in  all  material 
respects  to  thi  t  described  in  the 
application  (c  >llectively  with  the 
Existing  Func .  the  "Funds"). 

A.  The  Multif.  le  Class  Distribution 
System 

1.  Applican  ts  propose  to  establish  a 
multiple  disti  ibution  arrangement  to 
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enable  each  of  the  Funds,  or  series 
thereof,  to  create  a  potentially  unlimited 
number  of  classes  representing  different 
pricing  arrangements  (the  "Alternative 
Purchase  Plans").  Applicants  initially 
propose  that  each  Fund,  and  series 
thereof,  have  the  ability  to  offer 
investors  the  option  of  purchasing 
classes  of  shares  that  would  be  subject 
to  a  front-end  sales  load  or  subject  to  a 
CDSC.  a  combination  of  front-end  sales 
load  and  CDSC.  or  not  subject  to  any 
such  sales  charge.  The  shares  offered 
pursuant  to  any  of  these  options  could 
be  subject  to  a  12b-l  plan.  The  sum  of 
any  front-end  load,  asset  based  sales 
charge,  and  CDSC  will  not  exceed  the 
maximum  sales  charge  provided  for  in 
article  III,  section  26  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers  ("NASD"). 

2.  The  net  asset  value  of  all 
outstanding  shares  of  the  classes  would 
be  computed  separately  for  each  class  of 
shares  by  first  allocating  gross  income 
and  expenses  (other  than  rule  12b-l 
fees,  the  transfer  agency  fees  of  each 
class,  and  other  incremental  expenses 
properly  attributable  to  a  particular 
class)  to  each  class  based  on  the  net 
assets  attributable  to  each  class  at  the 
beginning  of  the  day  and  then  by 
separately  recording  the  differing  rule 
12b-l  fees,  transfer  agency  fees  of  each 
class,  and  any  other  incremental 
expenses  properly  attributable  to  the 
class.  The  net  asset  value  attributable  to 
each  shares  of  each  class  then  would  be 
calculated  by  dividing  the  net  assets 
calculated  for  each  class  by  the  number 
of  shares  outstanding  in  that  class. 

3.  Applicants  propose  an  exchange 
program  in  which  shares  of  a  Fund  will 
be  exchangeable  for  the  same  class,  or 

a  class  with  a  similar  pricing  structure, 
or  another  Fund.  Under  limited 
circumstances,  shares  of  a  Fund  may  be 
exchangeable  for  a  class  of  shares  of  the 
same  or  another  Fund  with  different 
pricing  structures.  For  instance,  shares 
subject  to  a  CDSC  of  certain  retirement 
and  deferred  compensation  plans  with 
total  assets  in  excess  of  a  specified 
dollar  amount  and  whose  accounts  are 
held  directly  with  the  Fund's  transfer 
agent  and  for  which  the  transfer  agent 
does  individual  account  recordkeeping 
will  be  exchangeable  for  shares  of  a 
class  with  lower  12b-l  fees.  All 
exchanges  that  are  made  at  other  than 
relative  net  asset  value  will  be  made  in 
accordance  with  rule  lla-3  under  the 
Act. 

4.  Future  classes  may  provide  for  a 
conversion  feature  in  which  shares 
subject  to  a  higher  rule  12b-l  fee 
("Higher  12b-l  Class")  could  convert, 
automatically  after  a  period  of  time,  to 
shares  of  another  class  with  a  lower 


12b-l  fee  ("Lower  12b-l  Class").  With 
a  conversion  feature,  shares  of  Higher 
12b-l  Classes  would  automatically 
convert  after  the  expiration  of  a  set 
number  of  years  after  purchase  to  shares 
of  Lower  12b-l  Classes  without  the 
imposition  of  any  additional  sales 
charge  and  thereafter  be  subject  to  the 
lower  rule  12b-l  fee,  if  any,  applicable 
to  the  Lower  12b-l  Class. 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  to  permit  the  Funds  to 
impose  a  CDSC  on  redemptions  of 
shares  of  the  Funds,  and  to  waive  the 
CDSC  under  certain  circumstances.  No 
CDSC  will  be  imposed  on  an  amount 
that  represents  an  increase  in  the 
shareholder's  account  resulting  from 
capital  appreciation  or  on  those  shares 
purchased  more  than  a  specified  period 
prior  to  redemption.  Furthermore,  no 
CDSC  will  be  charged  on  shares 
purchased  prior  to  the  effective  date  of 
the  requested  order. 

2.  Applicants  seek  the  ability  to  waive 
the  CDSC  on  redemptions  (a)  following 
the  death  or  disability,  as  defined  in 
section  72(m)(7)  of  the  Internal  Revenue 
Code  of  1986  (the  "Code"),  of  a 
shareholder,  (b)  in  connection  with 
distributions  from  a  tax  deferred 
retirement  plan,  an  individual 
retirement  account,  a  custodial  account 
maintained  pursuant  to  Code  section 
403(b)(7),  or  a  pension  plan  or  profit- 
sharing  plan  when  the  redemptions  are 
(i)  after  termination  of  employment  or 
retirement  or,  in  the  case  of  individual 
retirement  accounts,  after  attaining  age 
59V2,  (ii)  resulting  from  the  return  of  an 
excess  contribution,  deferral  amounts  or 
aggregate  contributions  pursuant  to  the 
Code,  (iii)  or  resulting  finom  the  death  or 
disability  of  employee,  (iv)  by  any 

401  (k)  plan  or  [>ension,  profit-sharing, 
stock  bonus  plans,  deferred 
compensation,  or  annuity  plans  under 
sections  401.  403(b)(7).  or  457  of  the 
Code  ("Benefit  Plans")  whose  accounts 
are  held  directly  with  a  Fund's  transfer 
agent  for  which  the  transfer  agent  does 
individual  record  keeping  ("Direct 
Account  Benefit  Plans"),  (v)  of  shares  of 
Benefit  Plans  sponsored  by  LNC  Equity 
Sales  ("Prototype  Benefit  Plans"),  (vi)  of 
shares  acquired  with  amounts  used  to 
repay  a  loan  from  Direct  Account 
Benefit  Flans  and  on  which  a  CDSC  was 
previously  imposed,  and  (vii)  by  Direct 
Account  Benefit  Plans  and  Prototype 
Benefit  Plans  which  represent 
borrowings  from  such  plans;  (c)  by  trust 
accounts  following  the  death  or 
disability  of  the  beneficiary  or  the 
grantor,  trustee,  or  other  fiduciary;  (d)  of 
shares  purchased  through  a  LNC  Equity 
Sales  sales  representative  which  were 


purchased  with  the  proceeds  from  the 
sale  of  any  unaffiliated  open-end 
investment  company  other  than  a 
money  market  fund;  (e)  by  profit-sharing 
or  stock  bonus  plans  upon  "hardship" 
of  an  employee,  as  determined  by  the 
plan;  (f)  pursuant  to  a  qualified 
domestic  relations  order,  as  defined  in 
section  414(p)  of  the  Code;  (g)  by  Direct 
Account  Benefit  Plans  of  shares 
originally  purchased  subject  to  a  CDSC 
and  subsequently  exchanged  for  a 
Lower  12b-l  Class  pursuant  to  an 
exchange  privilege  afforded  to  such 
plans  with  total  assets  in  excess  of  a 
specified  dollar  amount;  (h)  of  shares 
purchased  with  dividends  or 
distributions  earned  in  other  Funds;  (i) 
made  in  connection  with  a  systematic 
withdrawal  plan;  and  (j)  by  directors 
and  officers  of  the  Funds  and  employees 
of  LNIMC.  LNC  Equity  Sales,  and 
Lincoln  National  and  their  subsidiaries. 

3.  In  regards  to  waiver  category  (d) 
above,  applicants  will  take  such  steps  as 
may  be  necessary  to  determine  that  the 
shareholder  has  not  paid  a  CDSC,  fee,  or 
other  charge  in  connection  with  the 
redemption  of  shares  of  such  other 
open-end  investment  company, 
including,  without  limitation,  requiring 
the  shareholder  to  provide  a  written 
representation  that  neither  a  CDSC,  fee, 
nor  other  charge  was  imposed  upon  the 
redemption,  and,  in  addition,  either  (a) 
requiring  such  shareholder  to  provide 
an  activity  statement  reflecting  the 
redemption  that  supports  the 
shareholder's  representation  or  (b) 
reviewing  a  copy  of  the  current 
prospectus  of  the  other  open-end 
investment  company  and  determining 
that  such  company  does  not  imp>ose  a 
CDSC,  fee.  or  other  charge  in  connection 
with  the  redemption  of  shares. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  from  sections  18(0(1). 
18(g).  and  18(i)  of  the  Act  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities.  Applicants  believe  that  by 
implementing  the  multiple  class 
distribution  system,  the  Funds  would  be 
able  to  facilitate  the  distribution  of  their 
shares  and  provide  a  broad  array  of 
services  without  assuming  excessive 
accounting  and  bookkeeping  costs. 
Applicants  also  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  in  the  manner  described 
above  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders. 

2.  The  proposed  arrangement  does  not 
involve  borrowings,  and  does  rfot  affect 
the  Funds'  existing  assets  or  reserves. 
The  proposed  arrangement  also  will  not 


increase  the  speculative  character  of  the 
shares  of  a  Fund,  since  all  such  shares 
will  participate  in  the  Fund's 
appreciation,  income,  and  expenses  in 
the  manner  described  above. 

3.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  assess  and.  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
believe  that  their  request  to  permit  the 
CDSC  arrangement  would  place  the 
purchaser  in  a  better  position  than  if  a 
sales  load  were  imposed  at  the  time  of 
sale,  since  the  shareholder  may  have  to 
pay  only  a  reduced  sales  charge  or  no 
sales  charge  at  all. 

Applicants'  Conditions 

A.  The  Multiple  Class  Distribution 
System 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  the  same  Fund  will  relate 
solely  to:  (a)  The  impact  of  the 
disproportionate  rule  12b-fees.  any 
higher  incremental  transfer  agency  costs 
attributable  solely  to  the  classes,  and 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  or  more 
classes  and  which  shall  be  approved  by 
the  SEC  pursuant  to  an  amended  order; 
(b)  the  fact  that  the  classes  will  vote 
separately  with  respect  to  the  rule  12b- 
1  plan,  if  any.  adopted  by  each  class  of 
the  Fund,  except  as  set  forth  in 
condition  14  below;  (c)  the  difference  in 
exchange  privileges  of  the  classes  of 
shares;  (d)  the  designation  of  each  class 
of  shares  of  the  Fund:  and  (e)  the 
difference  in  conversion  features  of  the 
classes  of  shares. 

2.  The  directors  of  a  Fund,  including 
a  majority  of  the  independent  directors, 
will  approve  the  creation  and  issuance 
of  any  new  classes  of  shares  in  the 
Fund.  The  minutes  of  the  meetings  of 
the  board  of  directors  of  a  Fund 
regarding  the  deliberations  of  the 
directors  with  resp>ect  to  the  approvals 
necessary  to  add  or  change  a  class  of 
shares  will  reflect  in  detail  the  reasons 
for  determining  that  offering  any  of  the 
proposed  Alternative  Purchase  Plans  is 
in  the  best  interests  of  the  Fund  and  its 
shareholders. 

3.  On  an  ongoing  basis,  the  directors 
of  a  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 


1050 


Federal  Register  /  Vol.  59.  ^  o.  5  /  Friday,  January  7,  1994  /  Notices 


otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
between  the  interests  of  the  various 
classes  of  shares  offered  by  the  Fund. 
The  directors,  including  a  majority  of 
the  inde(>endent  directors,  shall  take 
such  action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Investment  Adviser  and 
the  Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  boards  of  directors.  If  a 
conflict  arises,  the  Investment  Adviser 
and  the  Distributor  at  their  own  cost 
will  remedy  such  conflict  up  to  and 
including,  if  necessary,  establishing  new 
registered  management  investment 
companies. 

4.  The  directors  of  the  Funds  with 
regard  to  Funds  with  rule  12b-l  plans 
will  receive  quarterly  and  annual 
statements  concerning  distribution  and 
.shareholder  servicing  expenditures 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l,  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  the  rule 
12b-l  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  directors  to  justify  rule 
12b-l  fees  charged  to  shareholders  of 
that  class.  The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  independent  directors  in 
the  exercise  of  their  fiduciary  duties. 

5.  Dividends  paid  by  a  Fund  with 
respect  to  its  various  classes  of  shares, 
to  the  extent  any  dividends  are  paid, 
will  be  calculated  in  the  same  manner, 
at  the  same  time  on  the  same  day,  and 
will  be  in  the  same  amount,  except  that 
rule  12b-l  fee  payments  relating  to  each 
respective  class  of  shares  will  be  borne 
exclusively  by  that  class  and  except  that 
any  higher  incremental  transfer  agency 
costs  attributable  solely  to  one  class  will 
be  borne  exclusively  by  that  class. 

6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  multiple 
classes  and  the  proper  allocation  of 
expenses  among  them  has  been 
reviewed  by  an  expert  (the 
"Independent  Examiner")  which  has 
rendered  a  report  to  applicants,  which 
has  been  provided  to  the  staff  of  the 
SEC,  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will 
be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and.  based 
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upon  such  re  iew.  will  render  at  least 
annually  a  re  )ort  to  the. Funds  that  the 
calculations !  nd  allocatfons  are  being 
made  proper^.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  pe  iodic  reports  filed  with 
the  SEC  purs  lant  to  sections  30(a)  and 
30(b)(1)  of  thd  Act.  The  work  papers  of 
the  Indepenc  jnt  Examiner  with  respect 
to  such  repor  s,  following  request  by  a 
Fund  (which  each  Fund  agrees  to 
provide),  wil  be  available  for  inspection 
by  the  SEC  st  iff  upon  the  written 
request  to  a  F  und  for  such  work  papers 
by  a  senior  m  ember  of  the  Division  of 
Investment  N  aiiagement,  limited  to  the 
Director,  an  yissociate  Director,  the 
Chief  Accoui  tant.  the  Chief  Financial 
Analyst,  an  /  ssistant  Director,  and  any 
Regional  Adi  linistralors  or  Associate 
and  Assistan  Administrators.  The 
initial  report  of  the  Independent 
Examiner  is  i  "report  on  policies  and 
procedures  p  aced  in  operation"  and  the 
ongoing  repo  ts  will  be  "reports  on 
policies  and  )rocedures  placed  in 
operation  ani   tests  of  operating 
effectiveness  '  as  defined  and  described 
in  SAS  No.  7  )  of  the  AICPA.  as  it  may 
be  amended  rom  time  to  time,  or  in 
similar  audit  ng  standards  as  may  be 
adopted  by  t  le  AICPA  from  time  to 
time. 

7.  Applicai  Its  have  adequate  facilities 
in  place  to  ei  sure  implementation  of  the 
methodology  and  procedures  for 
calculating  t  e  net  asset  value  and 
dividends  an  d  distributions  of  the 
various  class  ;s  of  shares  and  the  proper 
allocation  of  expenses  among  the 
various  class  is  of  shares  and  this 
representatio  n  has  been  concurred  with 
by  the  Indep  indent  Examiner  in  the 
initial  report  referred  to  in  condition  (6) 
above  and  w  11  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate !  ubstitute  Independent 
Examiner,  or  an  ongoing  basis  at  least 
annually  in  t  le  ongoing  reports  referred 
to  in  conditii  m  (6)  above.  Applicants 
will  take  imr  lediate  corrective  measures 
if  this  repres  mtation  is  not  concurred  in 
by  the  Indep  indent  Examiner  or  an 
appropriate  i  ubstitute  Independent 
Examiner. 

8.  The  pro  pectuses  of  the  Funds  will 
contain  a  sta  ement  to  the  effect  that  a 
salesperson  i  nd  any  other  person 
entitled  to  re:eive  compensation  for 
selling  or  sei  pricing  Fund  shares  may 
receive  diffe:  ent  levels  of  compensation 
with  respect  to  one  particular  class  of 
shares  over  i  nother  in  a  Fund. 

9.  The  Dis  ributor  will  adopt 
compliance  i  tandards  as  to  when  each 
class  of  shan  s  may  appropriately  be 
sold  to  parti(  ular  investors.  Applicants 
will  require  ill  persons  .selling  shares  of 
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the  Funds  to  agree  to  conform  to  such 
standards. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the  boards 
of  directors  of  the  Funds  with  respect  to 
the  Alternative  Purchase  Plans  will  be 
set  forth  in  guidelines  which  will  be 
furnished  to  the  boards  of  directors. 

11.  Each  Fund  will  disclose  the 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
conversion  features,  and  exchange 
privileges  applicable  to  each  class  of 
shares  of  the  Fund  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  a  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  A  Fund's 
per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  a  Fund's  net  asset  value  and 
public  offering  price  will  present  each 
outstanding  class  of  shares  separately. 

12.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  rule 
12b-l  plans  in  reliance  on  the 
exemptive  order. 

13.  Any  class  of  shares  with,  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load.  fee.  or  other  charge.  After 
conversion,  the  converted  shares  wfll  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  III.  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

14.  If  a  Fund  implements  any 
amendment  to  a  rule  12b-l  plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  to  a  non- 


rule  I2l>-1  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  a  Target 
Class  under  the  plan,  existing  Purchase 
Class  shares  will  stop  converting  into 
shares  of  such  Target  Class  unless 
Purchase  Class,  voting  separately  as  a 
class,  approve  the  amendment.  The 
directors  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  and  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Target  Class"),  identical  in  all 
material  respects  to  Target  Class  shares 
as  they  existed  prior  to  implementation 
of  the  amendment,  no  later  than  the  date 
such  shares  previously  were  scheduled 
to  convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  board  of 
directors  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  ("New  Purchase  Class")  of 
shares,  identical  to  existing  Purchase 
Class  shares  in  all  material  respects 
except  that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  The 
New  Target  Class  and  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
board  of  directors  reasonably  believe 
will  not  be  subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  Investment 
Adviser  and  the  Distributor.  Purchase 
Class  shares  sold  after  the 
implementation  of  the  amendment  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  are  disclosed  in  an 
effective  registration  statement. 

B.  The  CDSC 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988)),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed.  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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[R*tease  No.  35-25969] 

Filings  Under  the  PubUe  UtiUty  Holding 
Company  Act  of  1935  f  Acr) 

Decemtwr  30. 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration{s)  for  complete 
statements  of  the  proposed 
fransaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  24.  1994  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addre.ss(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company  (70-8181) 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East.  Atlanta. 
Georgia  30346.  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  under  sections  6(a)  and  7 
under  the  Act  to  their  declaration  under 
sections  6(a),  7  and  12(e)  of  the  Act  and 
Rule  62  thereunder. 

By  order  dated  November  2, 1993 
(HCAR  No.  25917).  Southern  was 
authorized  to  amend  ("Amendment") 
the  fourth  Article  of  its  Certificate  of 
Incorporation  in  order  to  increase,  from 
500  million  to  1  billion,  the  total 
number  of  shares  of  common  stock,  par 
value  $5.00  per  share,  that  Southern 
shall  have  authority  to  issue.  By  notice 
dated  April  9.  1993  (HCAR  No.  25788). 
Southern  was  granted  the  authority  to 
solicit  proxies  from  its  shareholders  in 
order  to  seek  shareholder  approval  of 
the  Amendment  at  the  annual  meeting 
of  shareholders. 

Southern  now  propyoses  to  effect  a 
stock  split  in  the  form  of  a  stock 


distribution  at  any  time  on  or  prior  to 
December  31, 1995.  Southern  proposes 
to  issue  and  distribute  to  the  holders  of 
record  of  the  then  outstanding  shares  of 
common  stock  up  to  one  additional 
share  of  such  stock  for  each  share  held 
at  such  time.  The  proposed  stock  split 
would  be  effected  pursuant  to 
authorization  by  the  Board  of  Directors 
of  Southern  at  such  time  as  the  Board 
considers  the  same  to  be  desirable  and 
in  the  best  interests  of  Southern  and  its 
stockholders.  The  par  value  of  the 
shares  of  common  stock,  $5.00  per 
share,  will  not  be  affected  by  the 
proposed  stock  split. 

For  (he  Commission,  by  the  Divixiim  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 
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[Rel.  No.  IC-19992;  File  No.  812-8692] 
Nationwide  Ufe  Insurance  Company,  et 

January  3.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Ac1"). 


APPUCANTS:  Nationwide  Life  Insurance 
Company  ("Nationwide  Life"), 
Nationwide  Variable  Account-5  (the 
"Separate  Account"),  and  Nationwide 
Financial  Services.  Inc..  collectively,  the 
"Applicants." 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPUCATION:  Applicants 
.seek  an  order  permitting  the  dedurtion 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  A<x;ount 
which  serves  as  a  funding  medium  for 
certain  variable  annuity  contracts  (the 
"Contracts")  issued  by  Nationwide  Life. 
FlUNG  DATE:  The  application  was  filed 
on  November  22.  1993. 
HEARING  OR  NOTIFICATION  OF  He/rING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  Secretary  of  the  SEC  and  serving  the 
Applicants  with  a  copy  of  the  request, 
either  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the  SEC  by 
5:30  p.m.  on  January  28.  1994.  and 
should  be  accompwnied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
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an  afTidavit  or,  for  lawyers,  by 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
dale  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  do  Carol  Edwards  Dunn. 
Esq.,  McCutchan,  Druen.  Maynard.  Rath 
&  Dietrich,  One  Nationwide  Plaza, 
Columbus,  Ohio  43216. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  Division  of 
Investment  Management,  Office  of 
Insurance  Products,  at  (202)  272-2060. 
SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Nationwide  Life  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Ohio. 

2.  Nationwide  Life  established  the 
Separate  Account  on  November  1, 1989, 
under  Ohio  law.  The  Separate  Account 
is  registered  under  the  1940  Act  as  a 
unit  investment  trust,  and  serves  as  a 
funding  medium  for  the  Contracts.  Just 
prior  to  the  filing  of  this  application,  the 
Separate  Account  filed  a  Form  N— 4 
registration  statement  with  the  SEC  to 
register  the  Contracts  under  the 
Securities  Act  of  1933. 

3.  The  Separate  Account  consists  of 
several  subaccounts,  each  of  which 
invests  in  one  or  more  portfolios  of 
several  underlying  registered 
investment  companies. 

4.  Nationwide  Financial  Services, 
Inc.,  will  serve  as  the  general  distributor 
for  the  Contracts. 

5.  The  Contracts  are  sold  to 
individuals  either  as  non-qualified 
Contracts  or  for  use  in  retirement  plans 
which  may  qualify  for  special  federal 
tax  treatment  under  the  Internal 
Revenue  Code  of  1986,  as  amended. 

6.  The  initial  first  year  purchase 
I>ayment  must  be  at  least  $1,500  for  non- 
qualified Contracts.  However,  if 
periodic  payments  are  expected  by 
Nationwide  Life,  the  initial  first  year 
minimum  purchase  payment  may  be 
satisfied  hj  purchase  payments  made  on 
an  annualized  basis.  The  cumulative 
total  of  all  purchase  payments  under  a 
Contract  may  not  exceed  $1,000,000 
without  the  prior  consent  of  Nationwide 
Life. 

7.  The  Contract  owner  may  select  one 
of  three  annuity  payment  options,  each 
of  which  provides  for  a  secies  of  annuity 


paymi  nls  commencing  on  the  annuity 
comm  jncement  date.  If  the  designated 
annuii  ant  dies  prior  to  the  annuity 
comm  sncement  date,  a  death  benefit 
will  b  I  paid  to  the  beneficiary  either  as 
a  sing  e  sum  payment  or  in  accordance 
with  i  n  annuity  payment  option,  as 
electe  1  by  the  beneficiary.  If  the 
annul  ant  dies  prior  to  age  75,  the 
amoui  It  of  the  death  benefit  will  be  the 
greate  •  of  the  Contract  value,  or  the  sum 
of  all  >urchase  payments  less  any 
amou  Its  surrendered.  The  amount  of 
the  d(  ath  benefit  will  be  limited  to  the 
ContF  ict  value  if  the  annuity 
comn  encement  date  is  deferred  beyond 
age  7!  of  the  annuitant  and  the 
annui  ant  dies  after  attaining  such  age. 
If  the  mnuitant  dies  after  the  annuity 
comn  encement  date,  the  death  benefit 
(if  an;  )  will  be  as  specified  in  the 
annui  ty  payment  option  elected. 

8. 1  the  Contract  value  at  the  date  on 
whici  annuity  payments  commence  is 
less  t  lan  $500,  the  Contract  value  may 
be  dii  tributed  in  one  lump  sum  instead 
of  am  luity  payments.  If  any  annuity 
paym  snt  would  be  less  than  $20, 
Natic  iwide  Life  shall  have  the  right  to 
chan|  e  the  frequency  of  payments  to 
such  intervals  as  will  result  in  payments 
of  at  least  $20. 

9.  f  lo  sales  charge  is  deducted  from 
purcl  ase  payments  made  under  the 
Conti  acts.  If  part  or  all  of  the  Contract 
value  is  withdrawn,  a  contingent 
defer  ■ed  sales  charge  ("CDSC")  may  be 
asses  «d  by  the  Company,  and  deducted 
from  ihe  amount  withdrawn.  For 
purp  »ses  of  the  CDSC,  withdrawals  are 
•cons  dered  to  come  first  from  the  oldest 
pure  lase  payment  made  to  the  Contract, 
then  he  next  oldest  purchase  payment, 
and  !  0  forth.  The  CDSC  is  calculated  by 
mult  plying  the  applicable  CDSC 
perc«  ntage  noted  h»elow  by  the  purchase 
payn  ents  being  withdrawn: 
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Ea  :h  Contract  year  after  the  first,  the 
ConI  ract  owner  may  withdraw  without 
CDS  :  an  amount  equal  to  10%  of  the 
sum  of  all  purchase  payments 
to  the  Contract,  less  any  purchase 
payi|ients  previously  withdrawn  which 
subject  to  CDSC.  This  CDSC-free 
irawal  privilege  is  non-cumulative. 
Freelamounts  not  taken  during  any 


d! 


given  Contract  year  cannot  be  taken  as 
free  amounts  in  a  subsequent  Contract 
year. 

10.  An  annual  Contract  Maintenance 
Charge  of  $30  is  deducted  from  the 
Contract  value,  as  well  as  an 
Administration  Charge  equal  on  an 
annual  basis  to  0.05%  of  the  daily  net 
asset  value  of  the  Variable  Account.  The 
0.05%  Administration  Charge  is 
deducted  during  both  the  "pay-in" 
accumulation  phase  and  the  "pay-out" 
annuity  phase.  Nationwide  Life  relies 
upon  Rule  26a-l  to  assess  both  the 
Contract  Maintenance  Charge  and  the 
Administration  Charge.  In  this  regard. 
Nationwide  Life  will  monitor  the 
proceeds  of  the  Administration  Charge 
to  ensure  that  they  do  not  exceed 
expenses. 

11.  Nationwide  Life  seeks  to  assess  a 
mortality  and  expense  risk  charge  at  an 
annual  rate  of  1.25%  of  the  value  of  the 
daily  net  asset  value  of  the  Separate 
Account.  Of  this  amount,  0.80% 
represents  mortality  risks  and  0.45% 
represents  expense  risks. 

12.  The  mortality  risk  Nationwide  Life 
assumes  is  twofold:  (a)  the  risk  of 
guaranteeing  to  make  monthly 
payments — at  rates  set  at  the  time  the 
Contract  is  issued — for  the  lifetime  of 
the  annuitant,  no  matter  how  long  the 
annuitant  may  live,  and  no  matter  how 
long  all  annuitants  as  a  class  may  live; 
and  (b)  the  guaranteed  minimum  death 
benefit  risk  assumed  by  Nationwide  Life 
in  connection  with  its  promise  to  return, 
at  a  minimum,  the  Contract  owner's 
purchase  payments  upon  death  of  the 
designated  annuitant  prior  to  the 
annuity  commencement  date,  even  if 
the  investment  experience  in  the 
Separate  Account  has  eroded  the 
Contract  owner's  principal  investment. 

13.  The  expense  risk  Nationwide  Life 
assumes  results  from  its  guarantee  that 
the  annual  Contract  charges  (i.e.,  the 
Contract  Maintenance  Charge,  the 
Administration  Charge  and  the 
mortality  and  expense  risk  charge)  will 
never  be  increased  regardless  of  the 
actual  expense  incurred  by  Nationwide 
Life. 

14.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the  actual 
cost  of  the  mortality  and  expense  risk, 
the  loss  will  be  borne  by  Nationwide 
Life.  Conversely,  if  the  mortality  and 
expense  risk  charge  proves  more  than 
sufficient,  the  excess  will  be  a  profit  to 
Nationwide  Life  and  will  become  part  of 
its  general  account  surplus. 

Applicants'  Legal  Analysis  and 
Conclusions 

1.  The  Applicants  request  an 
exemption  from  sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act  to  the  extent 


relief  is  necessary  to  permit  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Separate  Account  which  serves  as  a 
funding  medium  for  the  Contracts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2),  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee.  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 

3.  The  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice  for 
comparable  annuity  products  and  is 
reasonable  in  relation  to  the  risks 
assumed  under  the  Contracts.  This 
representation  is  based  upon 
Nationwide  Life's  analysis  of  publicly 
available  information  of  other  insurance 
companies  of  similar  size  and  risk 
ratings  offering  similar  products. 
Nationwide  Life  will  maintain,  and 
make  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 
the  methodology  and  results  of,  its 
comparative  survey. 

4.  Nationwide  Life  also  maintains  a 
supporting  actuarial  memorandum 
demonstrating  the  reasonableness  of  the 
mortality  and  expense  risk  charge,  given 
the  risks  assumed  under  the  Contracts. 
This  memorandum  will  be  made 
available  to  the  Commission  upon 
request. 

5.  Should  revenue  from  the  CDSC 
prove  insufficient  to  cover  all  sales 
expenses,  Nationwide  Life  bears  this 
shortfall  in  the  general  account.  To  this 
extent,  some  portion  of  the  profit,  if  any. 
from  the  mortality  and  expense  risk 
charge  could  be  used  to  make  up 
unrecovered  sales  expenses.  Nationwide 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangement  will 
benefit  the  Separate  Account  and  the 
owners  of  the  Contracts.  The  basis  for 
this  conclusion  is  set  forth  in  a 
memorandum  wlych  will  be  made 
available  to  the  Commission  upon  its 
request. 

6.  Nationwide  Life  represents  that  the 
Separate  Account  will  invest  only  in 
investment  companies  which,  if  they  - 
should  adopt  any  distribution  financing 
plan  under  Rule  12b-l  under  the  1940 
Act,  will  have  a  board  of  trustees  or 


directors,  the  majority  of  which  will  be 
"disinterested. "  as  defined  by  the  Act. 
Such  boards  of  directors  or  trustees 
mu^  formulate  and  approve  any  such 
distribution  plan. 

Applicants'  Conclusion 

The  Applicants  assert  that  for  the 
reasons  set  forth  above,  the  requested 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  deduct 
a  mortality  and  expense  risk  charge 
under  the  Contracts  meet  the  standards 
in  section  6(c)  of  the  1940  Act.  The 
Applicants  assert  that  the  requested 
exemptions  are  necessary  or  appropriate 
in  the  public  interest  or  for  the 
protection  of  investors,  and  for  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-397  Filed  l-e-94;  8.45  am) 
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DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 
[Public  Notice  1928] 

Statutory  Det>aniient  Un<ter  the 
International  Traffic  in  Arms 
Regulations 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
which  persons  have  been  statutorily 
debarred  pursuant  to  §  127.7(c)  of  the 
International  Traffic  in  Arms 
Regulations  (22  CFR  parts  120-130) 
(ITAR). 

EFFECTIVE  DATE:  January  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant  Jr..  Chief,  Compliance 
Enforcement  Branch,  Office  of  Defense 
Trade  Controls,  Department  of  State 
(703-875-6650). 

SUPPt-EMENTARY  INFORMATION:  Section 
38(g)(40(A)  of  the  Arms  Export  Control 
Act  (AECA),  22  U.S.C  2778,  prohibits 
export  licenses  to  be  issued  to  a  person, 
or  any  party  to  the  export,  who  has  been 
convicted  of  violating  certain  U.S. 
criminal  statutes,  including  the  AECA. 
The  term  "person,"  as  defined  in  22 
CFR  120.14  of  the  International  Traffic 
in  Arms  Regulations  (ITAR),  means  a 
natural  person  as  well  as  a  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entities.  The  ITAR, 


specifically  §  126.7(e).  defines  the  term 
"party  to  the  export"  to  include  the 
president,  the  chief  executive  officer, 
and  other  senior  officers  and  officials  of 
the  license  applicant:  the  freight 
forwarders  or  designated  exporting 
agent  of  the  license  applicant;  and  any 
consignee  or  end-user  of  any  item  to  be 
exported.  The  statute  permits  certain 
limited  exceptions  to  this  prohibition  to 
be  made  on  a  case-by-case  basis.  22 
U.S.C  2778(g)(4). 

The  ITAR,  §  127.7.  authorizes  the 
Assistant  Secretary  of  State  for  Political- 
Military  Affairs  to  prohibit  certain 
f>ersons  convicted  of  violating,  or 
conspiring  to  violate,  the  AECA  from 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services.  Such  a 
prohibition  is  referred  to  as  a  "statutory 
debarment,"  which  may  be  imposed  on 
the  basis  of  judicial  proceedings  that 
resulted  in  a  conviction  for  violating,  or 
of  conspiring  to  violate,  the  AECA.  See 
22  CFR  127.7(c).  The  period  for 
debarment  will  normally  be  three  years 
from  the  date  of  conviction.  At  the  end 
of  the  debarment  period,  licensing 
privileges  may  be  reinstated  at  the 
request  of  the  debarred  person  following 
the  necessary  interagency  consultations, 
after  a  thorough  review  of  the 
circumstances  surrounding  the 
conviction,  and  a  finding  that 
appropriate  steps  have  been  taken  to 
mitigate  any  law  enforcement  concerns, 
as  required  by  the  AECA,  22  U.S.C. 
2778(g)(4). 

Statutory  debarment  is  based  solely 
upon  a  conviction  in  a  criminal 
proceeding,  conducted  by  a  United 
States  court.  Thus,  the  administrative 
debarment  procedures,  as  outlined  in 
the  ITAR.  22  CFR  part  128.  are  not 
applicable  in  such  cases. 

The  Department  of  State  will  not 
consider  applications  for  licenses  or 
requests  for  approvals  that  involve  any 
person  or  any  party  to  the  export  who 
has  been  convicted  of  violating,  or  of 
conspiring  to  violate,  the  AECA  during 
the  period  of  statutory  debarment. 
Persons  who  have  been  statutorily 
debarred  may  appeal  to  the  Under 
Secretary  for  International  Security 
Affairs  for  reconsideration  of  the 
ineligibility  determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 
has  been  informed  of  the  adverse 
decision.  22  CFR  127.7(d). 

The  Department  of  State  policy 
permits  debarred  persons  to  apply  for  an 
exception  one  year  after  the  date  of  the 
debarment,  in  accordance  with  the 
AECA.  22  U.S.C  2778(g)(4)(A),  and  the 
ITAR.  S  127.7.  This  request  is  made  to 
the  Director  of  the  Office  of  Defense 
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Trade  Controls.  Any  decision  to  grant  an 
exception  can  be  made  only  after  the 
statutory  requirements  under  section 
38(g)(4)  of  the  AECA  have  been 
satisHed.  If  the  exception  is  granted,  the 
debarment  will  be  suspended. 

Pursuant  to  the  AECA.  22  U.S.C. 
2778(g)(4)(A),  and  the  ITAR,  22  CFR 
127.7,  the  Assistant  Secretary  for 
Political-Military  Affairs  has  statutorily 
debarred  nine  p>ersons  who  have  been 
convicted  of  conspiring  to  violate  or 
violating  the  AECA. 

These  persons  have  been  debarred  for 
a  three-year  period  following  the  date  of 
their  conviction,  and  have  been  so 
notified  by  a  letter  from  the  Office  of 
E)efense  Trade  Controls.  Pursuant  to 
ITAR,  §  127.7(c),  the  names  of  these 
persons,  their  offense,  date  of 
conviction(s)  and  court  of  conviction(s) 
are  hereby  being  published  in  the 
Federal  Register.  Anyone  who  requires 
additional  information  to  determine 
whether  a  person  has  been  debarred 
should  contact  the  Office  of  Defense 
Trade  Controls. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  affairs  exclusion  of 
the  Administrative  Procedure  Act. 
Because  the  exercising  of  this  foreign 
affairs  function  is  discretionary,  it  is 
excluded  from  review  under  the 
Administrative  Procedure  Act. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  three  years  following  their 
conviction  for  conspiring  to  violate  or 
violating  the  AECA  (name/address/ 
ofl^ense/conviction  date/court  citation): 

1.  Jetbome.  Inc..  4010  N.W.  36th 
Avenue.  Miami.  PL  33142.  22  U.S.C. 
2778  (violating  the  Arms  Export 
Control  Act),  December  3. 1992. 
United  States  v.  Jetbome.  Inc.,  (U.S. 
District  Court.  Southern  District  of 
Florida.  Criminal  Docket  No.  91-199- 
CR-MORENO(S)(01)) 

2.  John  L.  Broussard.  110  Churchill 
Drive,  Lafayette.  LA  70501, 18  U.S.C. 
371  (conspiracy  to  violate  22  U.S.C. 
2778).  June  26. 1992.  United  States  v. 
John  L  Broussard.  (U.S.  District 
Court,  Western  District  of  Louisiana, 
Criminal  Docket  No.  91-60025-01) 

3.  Hilton  Langley,  101  North  Pine. 
Lafayette.  LA  70501. 18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778). 
June  26. 1992.  United  States  v.  Hilton 
Langley,  (U.S.  District  Court.  Western 
District  of  Louisiana.  Criminal  Docket 
No.  91-60025-02) 

4.  Edouard  Michel  Heldewier.  15630 
S.W.  46th  Terrace.  Miami.  FL  33185. 
18  U.S.C.  371  (conspiracy  to  violate 
22  U.S.C.  2778)  and  22  U.S.C.  2778 
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(vie  ating  the  Arms  Export  Control 
Act    June  3. 1991.  United  States  v. 
Edo  lard  Michel  Heldewier,  (U.S. 
Dist  ict  Court.  Eastern  District  of 
Mic  ligan.  Criminal  Docket  No.  CR- 
90-J  1079-DT-Ol) 

Mill «  Andrew  Maynard,  1588  South 
Sho  e  Drive.  East  Lansing,  MI  48823, 
18  I  .S.C  371  (conspiracy  to  violate 
22  I  .S.C.  2778)  and  22  U.S.C.  2778 
(vio  ating  the  Arms  Export  Control 
Act; ,  June  3, 1991,  United  States  v. 
Milt  s  Maynard,  (U.S.  District  Court, 
East  jm  District  of  Michigan,  Criminal 
Doc  tet  No.  CR-90-81079-DT-02) 

6.  Phy  lis  Ware.  1588  South  Shore 
Dri\  e.  East  Lansing,  MI  48823.  22 
U.S,  C.  2778  (violating  the  Arms 
Exp  )rt  Control  Act).  June  3, 1991, 
Uni  ed  States  v.  Phyllis  Ware.  (U.S. 
Dist  -ict  Court,  Eastern  District  of 
Mic  ligan.  Criminal  Docket  No.  CR- 
90-i  I1079-DT-03 

7.  Lou  IS  Haneef.  Metropolitan 
Con  actional  Center.  15801  S.W.  137th 
Ave  lue.  Miami.  FL  33177  18  U.S.C. 

(conspiracy  to  violate  22  U.S.C. 
I  and  22  U.S.C.  2778  (violating 
I  Krms  Export  Control  Act). 
Deo  smber  30. 1991.  United  States  v. 

s  Haneef.  et  ai.  (U.S.  District 
Court,  Southern  District  of  Florida, 
Crir  linal  Docket  No.  90-6161-CR- 
PAI^) 
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n  J.  Devellerez,  148  East  122nd 
Stre  3i,  Upland,  CA  91786,  18  U.S.C. 

(conspiracy  to  violate  22  U.S.C. 

'  and  22  U.S.C.  2778  (violating 

\rms  Export  Control  Act). 
Sepjember  14, 1993,  United  States  v. 
Aviation  Electronics  Industry, 

et  al..  (U.S.  District  Court,  District 
C  alumbia.  Criminal  Docket  No.  91- 
516-06) 

Gle  ida  Joyce  Tucker,  1634  Edom 
Stre  8t.  Carson.  CA  90746.  22  U.S.C. 
277  J  (violating  the  Arms  Export 
Cor  trol  Act).  September  20. 1993, 
Uni  ed  States  v.  Glenda  Joyce  Tucker, 
(U.J  .  District  Court.  Central  District  of 
Cali  fomia.  Docket  No.  CR-93-425(A)- 
RSV/L) 

Date  1:  December  10. 1993. 
Williai  n  B.  Robinson, 

Directt  r.  Office  of  Defense  Trade  Controls. 
Bureai  of  Political-Military  Affairs. 
Depart  ment  of  State. 
jFR  Do  z.  94-360  Filed  1-6-94;  8:45  ami 
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Office  of  the  Secretary 
[Public  Notice  1924] 

Delegation  of  Authority  No.  208;  to  the 
Assistant  Secretary  for  Intelligence 
and  Research 

By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State,  including  by 
Public  Law  98-164.  as  amended  (the 
"Act")  and  section  4  of  the  Act  of  May 
26, 1949,  as  amended  (22  U.S.C  2658), 
I  hereby  delegate  to  the  Assistant 
Secretary  of  State  for  Intelligence  and 
Research  the  functions  vested  in  me 
under  section  804(a)  of  the  Act. 

Notwithstanding  any  provision  of  this 
delegation  of  authority  the  Secretary  of 
State  may  at  any  time  exercise  the 
functions  delegated  by  this  delegation  of 
authority.  Functions  delegated  by  this 
delegation  of  authority  may  be 
redelegated.  to  the  extent  consistent 
with  law.  Any  act.  executive  order, 
regulation  or  procedure  affected  by  this 
delegation  of  authority  shall  be  deemed 
to  be  such  act,  executive  order, 
regulation  or  procedure  as  amended 
from  time  to  time. 

This  delegation  of  authority  should  b« 
published  in  the  Federal  Register 

Dated:  November  30. 1993. 
Peter  Tamoff, 

Acting  Secretary  of  State. 

|FR  Doc.  94-362  Filed  1-6-94.  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-«3-64] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 


omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  27. 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  on  December 
30. 1993. 
Joseph  A.  Conte, 

Acting  Manager,  Pegulations  Division.  Office 
of  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  26478 

Petitioner:  United  States  Air  Force 

Sections  of  the  FAR  Affected:  14  CFR 
91.209 

Description  of  Belief  Sought:  To  allow 
the  |>etitioner  to  continue  to  conduct 
lights  out  training  in  support  of  law 
enforcement  and  drug  interdiction 
operations. 

Docket  No.:  27429 

Petitioner:  Community  College  of  the 
Air  Force 

Sections  of  the  FAB  Affected:  14  CFR 
147.31(a)(iii) 

Description  of  Belief  Sought/ 
Disposition:  To  permit  individuals 
who  have  completed  military  aviation 
maintenance  training  courses  to  be 
evaluated  using  the  same  criteria  that 
is  used  for  the  civilian  sector. 

Docket  No.:  27484 

Petitioner:  Delaware  State  University 

Sections  of  the  FAB  Affected:  14  CFR 
141.27(c)(2) 

Description  of  Belief  Sought/ 
Disposition:  To  permit  Delaware  State 
University  to  reapply  for  a  provisional 


pilot  school  certificate  in  less  than 
180  days  after  the  expiration  date  of 
its  prior  certificate. 

DocJcefAto.:  27487 

Petitioner:  Ms.  Rebecca  Cohen-Pardo 

Sections  of  the  FAB  Affected:  14  CFR 
61.39 

Description  of  Belief  Sought:  To  allow 
the  petitioner  to  be  eligible  for  a  flight 
test  even  though  more  than  24  months 
have  elapsed  since  the  required 
written  examination  was  passed. 

Docitef  No.  .-27492 

Petitioner:  American  Express  Company 

Sections  of  the  FAB  Affected:  14  CFR 
91.411(b) 

Description  of  Belief  Sought:  To  allow 
the  petitioner's  experienced 
technicians,  using  certified 
equipment,  to  conduct  data 
correspondence  tests  when  American 
Express  Company  removes  and 
reinstalls  a  Digital  Air  Data  Computer 
on  its  Gulfstream  IV  aircraft. 

DocJcef  No.  .-27539 

Petitioner:  Association  of  Air  Medical 
Services  and  Helicopter  Association 
International 

Sections  of  the  FAB  Affected:  14  CFR 
135.213(b).  135.219  and  135.255 
(a)(1).  (a)(2).  (f)  and  (g) 

Description  of  Belief  Sought/ 
Disposition:  To  p>ermit  the  petitioners 
to  file  an  instrument  flight  rule  (IFR) 
flight  plan,  take  off  under  IFR,  and 
conduct  IFR  approaches  and  takeoffs 
at  airports/heliports  that  do  not  have 
weather  reporting  capability. 

Docket  No.:  27546 

Petitioner:  Mr.  Theodore  L.  Herbert 

Sections  of  the  FAB  Affected:  14  CFR 
121.383(c) 

Description  of  Belief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  serve  as  a  pilot  in  part  121  air 
carrier  operations  after  his  60th 
birthday. 

Dispositions  of  Petitions 

Doc/cef  No..  25286 

Petitioner:  United  States  Parachute 

Association 
Sections  of  the  FAB  Affected:  14  CFR 

91.307(a)(2)  and  105.43(a) 
Description  of  Belief  Sought/ 

Disposition:  To  amend  Exemption  No. 

4946C  to  exempt  foreign  nationals 

participating  at  USAP-sponsored 

events  from  using  FAA-approved 

equipment  while  practice  jumping  in 

preparation  for  the  event. 
Denial,  December  6,  1993,  Exemption 

No.  5805 
Docket  No:  26\0\ 

Petitioner:  America  West  Airlines,  Inc. 
Sections  of  the  FAB  Affected:  14  CFR 

93.225 
Description  of  Belief  Sought/ 

Disposition:  To  permit  the  petitioner 


to  continue  to  ofterate  four  flights 
(two  arrivals  and  two  departures)  at 
Washington  National  Airport  (DCA). 

Grant.  November  15.  1993,  Exemption 
No.  5133E 

Docket  No.:  26577 

Petitioner:  Jet  Tech.  Inc. 

Sections  of  the  FAB  Affected:  14  CFR 
61.55(b)(2):  61.56(b)(1):  61.57(c)  and 
(d):  61.58(c)(1)  and  (d);  61.63(c)(2) 
and  (d)(2)  and  (3);  61.67(d)(2): 
61.157(d)(1)  and  (2)  and  (e)(1)  and  (2); 
and  Appendix  A  of  part  61. 

Description  of  Relief  Sought:  To  allow 
Jet  Tech.  Inc..  and  persons  who 
contract  for  services  from  Jet  Tech, 
Inc.  to  continue  to  use  FAA-approved 
simulators  to  meet  certain  training 
and  testing  requirements. 

Grant,  December  9,  1993.  Exemption 
No.  S377A 

Docket  No.:  27235 

Petitioner:  United  Air  Lines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.  Appendix  H 

Description  of  Belief  Sought:  To  allow 
the  petitioner  to  use  its  747  #2 
simulator,  qualified  at  Level  C  (Phase 
II).  as  if  it  were  qualified  at  Level  D 
(Phase  III). 

Partial  Grant,  Decembers,  1993. 
Exemption  No.  5807 

Docket  No:  27416 

Petitioner:  Airways  Service 

Sections  of  the  FAB  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Belief  Sought/ 
Disposition:  To  permit  the  petitioner 

.    to  operate  without  a  TSO-Cl  12  (Mode 
S)  transponder  on  its  aircraft 
operating  under  the  provisions  of  part 
135. 

Grant,  December  20,  1993,  Exemption 
No.  5808 

Docket  No:  27461 

Petitioner:  Sierra  Industries  Inc. 
.  Sections  of  the  FAB  Affected:  14  CFR 
135.143(c)(2)    . 

Description  of  Belief  Sought:  To  allow 
the  petitioner  to  operate  without  a 
TSO-Cl  12  (Mode  S)  transponder 
installed  on  its  aircraft  operating 
under  the  provisions  of  part  135. 

Grant,  December  20,  1993.  Exemption 
No.  5809 

Docket  No.:  27486 

Pe/jfioner;  Carrol  I  Aviation.  Inc. 

Sections  of  the  FAB  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Belief  Sought:  To  allow 
the  petitioner  to  operate  without  a 
TSO-Cl  12  (Mode  S)  transponder 
installed  on  its  aircraft  operating 
under  the  provisions  of  part  135. 

Grant.  December  20.  1993.  Exemption 
No.  5810 

IFR  Doc.  94-365  Filed  1-6-94:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infonnatlon  CoNectfon 
Requirements  Sutmitted  to  0MB  for 
Review 

January  3. 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Aicobol,  Tc^mcco  and 
Firearms 

OMB  Number  1512-0130. 

Form  Numbers:  ATF  F  4473,  Part  n 
(ATF  F  5300.9). 

Type  of  Heview:  Extension. 

Title:  Firearms  Transaction  Record, 
Part  II  Intrastate.  Non-Over  the  Counter. 

Description:  Form  is  used  to 
determine  the  eligibility  (under  the  Gun 
Control  Act)  of  a  person  to  receive  a 
firearm  from  a  Federal  firearms  licensee. 
It  is  also  used  to  establish  the  identity 
of  the  buyer.  The  form  is  used  in  law 
enforcement  in  investigations/ 
inspections  to  trace  firearms  or  to 
confirm  criminal  activity  of  persons 
violating  the  Gun  Control  Act  (GCA). 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20.900. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeping:  24  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  11.843  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927^930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200. 650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
LoisK.HoUuid. 

Departmental  Reports  Management  Officer. 
IFR  Doc  94-354  FiM  1-6-94;  8:45  am) 
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Bureau  i  >f  Alcohol,  Tol}acco  artd 
FiraariTn  i 

(Notice  N).  786] 

1 

Commeitce  in  Explosives;  List  of 
Exploshle  Materials 

Pursuant  to  the  provisions  of  section 
841(d)  ojtitle  18,  United  States  Code, 
and  27  CJT?  55.23.  the  Director,  Bureau 
of  Alcohol.  Tobacco,  and  Firearms,  must 
publish  ind  revise  at  least  annually  in 
the  Federal  Register  a  list  of  explosives 
determined  to  be  within  the  coverage  of 
18  U.S.d  chapter  40.  Importation, 
Manufacture.  Distribution  and  Storage 
of  Explosive  Materials.  This  chapter 
covers  nit  only  explosives,  but  also 
blasting  agents  and  detonators,  all  of 
which  are  defined  as  explosive 
material^  in  section  841(c)  of  title  18. 
United  Skates  Code.  Accordingly,  the 
following  is  the  1994  List  of  Explosive 
Materials  subject  to  regulation  under  18 
U.S.C  Chapter  40.  which  includes  both 
the  list  of  explosives  (including 
detonators)  required  to  be  published  in 
the  Federal  Register  and  blasting  agents. 
The  list  is  intended  to  also  include  any 
and  all  n  ixtures  containing  any  of  the 
materialj  in  the  list.  Materials 
constitut  ng  blasting  agents  are  marked 
by  an  ast  srisk.  While  the  list  is 
compreh  jnsive,  it  is  not  all  inclusive. 
The  fact  hat  an  explosive  material  may 
not  be  or  the  list  does  not  mean  that  it 
is  not  wi  hin  the  coverage  of  the  law  if 
it  otherwise  meets  the  statutory 
definitions  in  section  841  of  Title  18. 
United  skates  Code.  Explosive  materials 
are  listed  alphabetically  by  their 
common|names  followed  by  chemical 
names  drtd  synonyms  In  brackets.  This 
revised  Ijst  supersedes  the  List  of 
Explosive  Materials  dated  January  15. 
1993.  (sa^FR  4736)  and  will  be  effective 
as  of  the  pate  of  publication  in  the 
Federal  Kegister. 

List  of  Ej  plosive  Maleriab 


Acetytide  of  heavy  metals. 

Aluminuii  containing  polymeric  propetlant. 

AluminuiB  ophorite  explosive. 

Ainatex. 

Amatol. 

Ammonal 

Ammoniu  m  nitrate  explosive  mixtures  (cap 

sensitiv  ;)■ 
'Ammonium  nitrate  explosive  mixtures  (non 

cap  sensitive). 
Aromatic  hitro-compound  explosive 

mixtures. 
Ammonium  perch lorate  explosive  mixtures. 
Ammoniurn  perchlorale  composite 

propellinl. 
Ammonium  picrate  Ipicrate  of  ammonia. 

Explosi' «  D|. 
Ammoniu  m  salt  lattice  with  isomorphously 

substitu  ted  inorganic  salts. 


•ANPO  fammonium  nitrate-fuel  oil). 
B 

Baratol. 

Baronol. 

BEAF  11.2-bis  (2.2-dinuoro-2- 

nitroacetoxyethane)). 
Black  powder. 

Black  powder  based  explosive  mixtures. 
'Blasting  agents.  nitro-cartx>-nitrates. 

including  non  cap  sensitive  slurry  and 

water-gel  explosives. 
Blasting  caps. 
Blasting  gelatin. 
Blasting  powder. 

BTNEC  Ibis  (trinitroethyl)  carbonate). 
Bulk  salutes. 

BTNEN  Ibis  (trinitroethyl)  nitramine). 
BTTN  {1.2.4  butanetrlol  trinitratel. 
Butyl  tetryl. 


Calcium  nitrate  explosive  mixture. 
Cellulose  hexanitrate  explosive  mixture. 
Chlorate  explosive  mixtures. 
Composition  A  and  variations. 
Composition  B  and  variations. 
Composition  C  and  variations. 
Copper  acetylide. 
Cyanuric  triazide. 

Cyclotrimcthylenetrinitramine  (ROXl. 
Cyclotetramethylenetetranitremine  iHN4X|. 
Cycionite  (RDX). 
Cyclotol. 

D 

DATB  jdiaminotrinitrobcnzenel. 

DDNP  Idiazodinitrophenol). 

DECDN  Idiethyleneglycol  dinitrate|. 

Detonating  cord. 

Detonators. 

Diroethylol  dimethyl  methane  dinitrate 

composition. 
Dinitroethyleneurea. 
Dinitroglycerine  iglycerol  dinitrate). 
Dinitrophenol. 
Dinitrophenolates. 
Dinitrophenyl  hydrazine. 
Dinitroresorcinol. 
Dinitrotoluene-sodium  nitrate  explosive 

mixtures. 
DIPAM. 

Dipicryl  sulfone. 
Dipicrylamine. 
Display  fireworks. 
DNDP  jdinitropentano  nitrilel. 
DNPA  |2.2-dinitropropyl  scrylate). 
Dynamite. 

E 

EDDN  (ethylene  diamine  dinitrate). 

EDNA. 

Ednatol. 

EDNP  (ethyl  4.4-dinitropentanoete|. 

Erythritol  tetranitrate  explosives. 

Esters  of  nitro-substituted  alcohols. 

EGDN  (ethylene  glycol  dinitrate!. 

Ethyl-tetryl. 

Explosive  conitrates. 

Explosive  gelatins. 

Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  hydrocarbons. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  nitro  bodies. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water 

Insoluble  fuels. 
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Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water  soluble 

fuels. 
Explosive  mixtures  containing  sensitized 

nitromethane. 
Explosive  mixtures  containing 

tetranitromethane  (nitroform). 
Explosive  nitro  comfKjunds  of  aromatic 

hydrocarbons. 
Explosive  organic  nitrate  mixtures. 
Explosive  liquids. 
Explosive  powders. 

F 

Flash  powder. 
Fulminate  of  mercury. 
Fulminate  of  silver. 
Fulminating  gold. 
Fulminating  mercury. 
Fulminating  platinum. 
Fulminating  silver. 

G 

Gelatinized  nitrocellulose. 
Gem-dinitro  aliphatic  explosive  mixtures. 
Guanyl  nitrosamino  guanyl  tetrazene. 
Guanyl  nitrosamino  guanylidene  hydrazine 

H 

Hexogene  or  octogene  and  a  nitrated  N- 

methylaniline. 
Hexolites. 
HMX|cyclo-1.3,5.7-tetramethylene-2,4.6.8- 

tetranitramine:  Octogen). 
Hydrazinium  nitrate/hydrazine/aluminum 

explosive  system. 
Hydrazoic  acid. 

I 

Igniter  cord. 

Igniters. 

Initiating  tube  systems. 

K 

KDNBF  (potassium  dinitrobenzo-fiiroxane). 

L 

Lead  azide. 

Lead  mannite. 

Lead  mononitroresorcinate. 

Lead  picrate. 

Lead  salts,  explosive. 

Lead  styphnate  (styphnate  of  lead,  lead 

trinitroresorcinate). 
Liquid  nitrated  ptolyol  and  trimethylolethane. 
Liquid  oxygen  explosives. 

M 

Magnesium  ophorite  explosives. 

Mannitol  hexanitrate. 

MDNP  (methyl  4,4-dinitropentanoate]. 

MEAN  (monoethanolamine  nitrate). 

Mercuric  hilminate. 

Mercury  oxalate. 

Mercury  tartrate. 

Metriol  trinitrate. 

Minol-2  (40%  TNT,  40%  ammonium  nitrate. 

20%  aluminum). 
MMAN  (monomethylamine  nitrate); 

methylamine  nitrate. 
Mononitrotoluene-nitroglycerin  mixture. 
Monopropellants. 

N 

NIBTN  (nitroisobutametriol  trinitrate). 
Nitrate  sensitized  with  gelled  nitroparaffin. 
Nitrated  carbohydrate  explosive. 
Nitrated  glucoside  explosive. 
Nitrated  polyhydric  alcohol  explosives. 


Nitrates  of  soda  explosive  mixtures. 
Nitric  acid  and  a  nitro  aromatic  compound 

explosive. 
Nitric  acid  and  carboxylic  fuel  explosive. 
Nitric  acid  explosive  mixtures. 
Nitro  aromatic  explosive  mixtures. 
Nitro  com{x>unds  of  furane  explosive 

mixtures. 
Nitrocellulose  explosive. 
Nitroderivative  of  urea  explosive  mixture. 
Nitrogelatin  explosive. 
Nitrogen  trichloride. 
Nitrogen  tri-iodide. 
Nitroglycerine  (NG,  RNG,  nitro,  glyceryl 

trinitrate,  tri  nitroglycerine). 
Nitroglycide. 

Nitroglycol  (ethylene  glycol  dinitrate,  EGDN) 
Nitroguanidine  explosives. 
Nitroparaffins  Explosive  Grade  and 

ammonium  nitrate  mixtures. 
Nitronium  perchlorate  propellant  mixtures. 
Nitrostarch. 

Nitrr>-substituted  carboxylic  acids. 
Nitrourea. 

O 

Octogen  IHMX). 

Octol  (75%  HMX,  25%  TNT). 

Organic  amine  nitrates. 

Organic  nitramines. 

P 

PBX  (RDX  and  plasticizer). 

Pellet  powder. 

Penthrinite  composition. 

Pentolite. 

Perchlorate  explosive  mixtures. 

Peroxide  based  explosive  mixtures. 

PETN  (nitropentaerythrite,  pentaerythrite 

tetranitrate,  [>entaerythritol  tetranitratel. 
Picramic  acid  and  its  salts. 
Picramide. 

Picrate  of  potassium  explosive  mixtures. 
Picratol. 

Picric  acid  (manufactured  as  an  explosive). 
Picryl  chloride. 
Picryl  fluoride. 
PLX  (95%  nitromethane.  5% 

ethylenediamine). 
Polynitro  aliphatic  compounds. 
Polyolpolynitrate-nitrocellulose  explosive 

gels. 
Potassium  chlorate  and  lead  sulfocyanate 

explosive. 
Potassium  nitrate  explosive  mixtures. 
Potassium  nitroaminotetrazole. 
Pyrotechnic  compositions. 
PYX  (2,6-bis(picrylamino))-3.5- 

dinitropyridine. 

R 

RDX  (cycionite.  hexogen,  T4,  cyclo-1,3.5,- 
trimethylene-2,4,6,-trinitramine: 
hexahydro-l,3.5-trinitro-S-triazine). 

S 

Safety  fuse. 

Salutes,  (bulk). 

Salts  of  organic  amino  sulfonic  acid 

explosive  mixture. 
Silver  acetylide. 
Silver  azide. 
Silver  fulminate. 

Silver  oxalate  explosive  mixtures. 
Silver  styphnate. 

Silver  tartrate  explosive  mixtures. 
Silver  tetrazene. 


Slurried  explosive  mixtures  of  water. 

inorganic  oxidizing  salt,  gelling  agent,  fuel 

and  sensitizer  (cap  sensitive). 
Smokeless  powder. 
Sodatol. 
Sodium  amatol. 

Sodium  azide  explosive  mixture. 
Sodium  dinitro-ortho-cresolate. 
Sodium  nitrate-'potassium  nitrate  explosive 

mixture. 
Sodium  picramatc. 
Special  fireworks. 
Squibs. 
Styphnic  acid  explosives. 

T 

Tacot  ltetranitro-2,3.5.6-dibenzo-l,3a,4,6a 

tetrazapentalene). 
TATB  (triaminotrinitrobenzene). 
TEGDN  Itriethylene  glycol  dinitrate). 
Tetrazene  jtetracene,  tetrazine,  l(5-tetrazolyl)- 

4-guanyl  tetrazene  hydrate). 
Tetran  itrocarbazole. 

Tetryl  (2.4.6  tetranitro-N-methylaniline). 
Tetrytol. 
Thickened  inorganic  oxidizer  salt  slurried 

explosive  mixture. 
TMETN  (trimethylolethane  trinitrate). 
TNEF  (trinitroethyl  formall. 
TNEOC  jtrinitrocthylorthocarbonate). 
TNEOF  (trinitroethylorthoformate). 
TNT  (trinitrotoluene,  trotyl,  trilite,  triton). 
Torpex. 
Tridite. 
Trimethylol  ethyl  methane  trinitrate 

composition. 
Trimethylolthane  trinitrate-nitrocellulose. 
Trimonite. 
Trinitroanisole. 
Trinitrobenzene. 
Trinitrobenzoic  acid. 
Trinitrocresol. 
Trinitro-meta-cresol. 
Trinitronaphthalene. 
Trinitrophenetol. 
TrinitrophloroglucinoL 
Trinitroresorcinol. 
Tritonal. 

U 

Urea  nitrate. 

W 

Water  bearing  explosives  having  salts  of 
oxidizing  acids  and  nitrogen  bases, 
sulfates,  or  sulfamates  (cap  sensitive). 

Water-in-oil  emulsion  explosive 
compositions. 

X 

Xanthamonas  hydrophilic  colloid  explosive 
mixture. 

FOR  FURTHER  INFORMA-nON  CONTACT: 
Linda  Deel.  Specialist.  Firearms  and 
Explosives  Operations  Branch.  Bureau 
of  Alcohol.  Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW, 
Wa.shington.  DC  20226  (202-927-8310). 

•     Approved:  December  30. 1993. 
Daniel  R.  Black, 
Acting  Director 
IFR  Doc.  94-333  Filed  1-6-94;  8:45  am) 
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Customs  Service 

Annual  User  Fee  for  Customs  Brokers 
Permit 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Notice  of  due  date  of  broker's 
user  fee. 


SUMMARY:  This  document  advises 
Customs  brokers  that  for  1994  the 
annual  user  fee  of  $125  that  is  assessed 
for  each  permit  held  by  an  individual, 
partnership,  association,  or  corporate 
broker  is  due  by  March  1. 1994.  This 
announcement  is  being  published  to 
comply  with  the  Tax  Reform  Act  of 
1986. 

DATES:  Due  date  for  fee:  March  1, 1994. 

FOR  FURTHER  tNFORMATKM  CONTACT: 


Bruce  Frietiman 
Broker  Lie  msing 
0916. 


SUPPlEME^  TARY  INFOflMATION: 
Backgroiu  d 


Section 
Omnibus 
1985 (Pub 
an  annual 
assessed 
permit 
partnershi 
broker.  Th 
Customs 
CFRlll. 


3031  of  the  Consolidated 
I  udget  Reconciliation  Act  of 
L  99-272)  established  that 
iser  fee  of  $125  is  to  be 
each  Customs  broker's 
by  an  individual, 
,  association  or  corporate 
fee  is  set  forth  in  the 
Rfegulations  in  §  111.96  (19 


fcr 
hell 


s : 


9h) 

Section    11.96  Customs  Regulations 
provides  tl  at  the  fee  is  payable  for  each 
calendar  yi  lar  in  each  district  where  a 
broker  has  a  permit  to  do  business  by 


,  Chief,  Drawback  and 
Branch:  (202)  927- 


the  due  date  which  will  be  published  in 
the  Federal  Register  annually. 

Section  1893  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  99-0415),  provides  that 
notice  of  the  date  on  which  payment  is 
due  of  the  user  fee  for  each  broker 
permit  shall  be  published  by  the 
Secretary  of  the  Treasury  in  the  Federal 
Register  no  later  than  60  days  before 
such  due  date. 

This  document  notifies  brokers  that 
for  1994.  the  due  date  for  payment  of 
the  user  fee  is  March  1,  1994.  It  is 
expected  that  annual  user  fees  for 
brokers  for  subsequent  years  will  be  due 
on  or  about  the  15th  of  January  each 
year. 

Geoi^ge  J.  Weise, 
Commissioner  of  Customs. 
|FR  Doc.  94-189  Filed  1-6-94;  8;45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  putiiistted  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  COMMISSION  ON  CIVIL  RIGHTS 

DATE  AND  TIME:  January  14. 1994,  9:00 
a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights. 
624  Ninth  Street.  NW..  room  540. 
Washington.  DC  20425. 
STATUS:  Open  to  the  Public. 
Uinuary  14.  J 994 
1.  Approval  of  Agenda 

II  .^pproval  of  Minutes  of  November  29  and 
D«!cember  3.  1993  Meetings 

III.  Announcements 

IV.  FoUowup  to  Previous  Meeting 

V.  Appointments  to  the  Alaska  (interim). 
Connecticut.  Nevada.  Texas,  and  Virginia 
(interim)  Advisory  Committees 

VI.  White  Supremacist  Activity  in  Montana 

VII.  Hate  Crime  in  Indiana:  A  Monitoring  of 
the  Level,  Victims.  Locations,  and 
Motivations 

VIII.  New  York  Hearing  Update 

IX.  Fair  Housing  Report 

X.  Commissioner  Task  Force  Report  on  SAC 
lYojects  and  Reports 

XI.  Staff  Director's  Report 

XII.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FUTURE 

INFORMATION:  Barbara  Brooks.  Press  and 

Communications.  (202)  376-8312. 

Emma  Mongroig, 

Solicitor. 

|FR  Doc.  94-501  Filed  1-5-94;  2:23  pm| 

BILUNG  CODE  633»-01-M 

COMMOOrrY  futures  trading  COMMISSION 

TIME  AND  DATE:  11:30  a.m.,  Friday. 

January  14.  1994. 

PLACE:  2033  K  St..  NW.,  Washington. 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

JeanA.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-524  Filed  1-5-94;  3:24  pm| 
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coMMOomr  futures  trading  commission 
TIME  AND  DATE:  10:00  a.m..  Tuesday, 
January  25,  1994. 

PLACE:  2033  K  St.,  NW.,  Washington. 
DC.  Lower  Level  Hearing  Room. 


Federal  Registar 
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STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Quarterly  review.  First  Quarter/FY  1994 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb.  Secretary  of  the 

Commission. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  94-525  Filed  1-5-94;  3:24  pml 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Tuesday. 
January  25,  1994. 

PLACE:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  objectives 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secn^tary  of  the  Commission. 

IFR  Doc.  94-526  Filed  1-5-94;  3:24  pm| 

BiLLIfM  CODE  6351 -01-M 

coMMODrnr  futures  trading  commission 

TIME  AND  DATE:  11:00  a.m.,  Tue.sday, 
January  25,  1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 
IX],  8th  Floor  Hearing  Room. 

STATUS:  Closed.  • 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-€314. 

Jean  A.  Webb, 

Secretary  of  the  Commission.    . 

IFR  Doc.  94-527  Filed  1-5-94;  3:25  pm| 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Monday. 
January  31,  1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 
IX;,  Lower  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Proposed  rules  on  holding  company  risk 

assessment 
Final  rules  relating  to  reparation  proceedings 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  Secretary  of  the 

Commission. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc  94-528  Filed  1-5-94;  3:25  pm| 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Monday. 
January  31,  1994. 

PLACE:  2033  K  St..  NW.,  Washington. 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  94-529  Filed  1-5-94:  3:25  pm|, 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tliursday. 
January  13.  1994. 

PLACE:  Room  600. 1730  K  Street  NW.. 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Dolese  Brothers  Co..  Docket  No.  CENT 
92-1 10-M.  (Issues  include  whether  the  judge 
erred  in  finding  that  Dolese  violated  30  CFR 
56.14211(d)  by  suspending  a  work  platform 
from  the  load  line  of  a  hydraulic  crane  that 
was  not  equipped  with  an  anti-two  block 
device  to  prevent  contact  between  the  load 
block  and  the  tip  of  the  boom.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  Ellen  (202)  653-5629  /  (202)  708- 

9300  for  TDD  Relay  /  1-800-877-^339 

for  toll  free. 

Jean  H.  Ellen. 

Agenda  Clerk. 

IFR  Doc.  94-488  Filed  1-5-94;  2:22  pm| 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m..  Wednesday. 

January  12, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


BILING 


[  Bted:  January  S,  1994. 
|en  lifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

94-465  Filed  1-5-94;  12:10  pmj 
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FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 
FC3C  Meeting  Notice  No.  4-94 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

■he  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45[CFR  Fart  504),  and  the  Government 
in  I  le  Sunshine  Act  (5  U.S.C.  552b), 
her  jby  gives  notice  in  regard  to  the 
sch  eduling  of  open  meetings  and  oral 
hea  rings  for  the  transaction  of 
Coi  imission  business  and  other  matters 
spe  dfied,  as  follows: 

Dot !,  Time,  and  Subject  Matter 

F  iday.  January  14. 1994  at  10:30  a.m.: 
Hea  rings  on  the  record  on  objections  to 
Pro  Kjsed  Decisions  in  the  following  claims 
agai  nst  Iran: 


—IR-0623— James  Hopper 
—IR-2319— James  A.  Corbett 

Consideration  of  Proposed  Decisions  on 
Claims  against  Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street,  NW.,  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  mey  be 
directed  to:  Administrative  Officer. 
Foreign  Claims  Settlement  Commission. 
601  D  Street,  NW..  Room  10000. 
Washington.  DC  20579.  Telephone: 
(202)  208-7727. 

Dated  at  Washington,  DC,  on  January  4, 
1994. 

Judith  H.  Lock, 

Admmistrative  Officer. 

jFR  Doc  94-485  Filed  1-5-94;  12:32  pm| 
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National  Oceanic  and  Atmospheric 
Administration 


Li  J 


15  CFR  Part  990 

Natural  Resource  Damage  Assessments; 
Proposed  Rules 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15CFRPart990 
RIN064S-AE13 
[No.  P2010&-3196] 

Natural  Resource  Damage 
if^ssessments 

AGENCY:  National  0:eanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Section  1006(e)(1)  requires 
the  President,  acting  through  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere,  to  promulgate  regulations 
for  the  assessments  of  natural  resource 
damages  resulting  from  discharges  of 
oil.  By  today's  Notice,  NOAA  is  seeking 
comments  concerning  the  proposed 
rule.  The  proposed  rule  is  for  the  use  of 
authorized  federal,  state,  and  tribal 
officials  referred  to  in  the  Oil  Pollution 
Act  of  1990  (OPA)  as  "trustees,"  for  the 
assessment  of  damages  to  natural 
resources  and/or  services  from  a 
discharge  of  oil.  Natural  resource 
damage  assessments  are  not  identical  to 
response  or  remedial  actions  addressed 
by  the  larger  statutory  scheme  of  OPA. 
Assessments  are  not  intended  to  replace 
response  actions,  which  have  as  their 

Krimary  purpose  the  protection  of 
uman  health,  but  to  supplement  them, 
by  providing  a  process  for  determining 
proper  compensation  to  the  public  for 
injury  to  natural  resources. 
DATES:  Written  comments  should  be 
received  no  later  than  April  7, 1994. 
ADDRESSES:  Written  comments  are  to  be 
submitted  to  Linda  Burlington,  Project 
Manager,  or  Eli  Reinharz,  Assistant 
Project  Manager,  Damage  Assessment 
Regulations  Team  (DART),  c/o  NOAA/ 
DAC,  1305  East- West  Highway,  SSMC 
#4, 10th  Floor,  Workstation  #10218. 
Silver  Spring,  MD  20910. 
TOR  FURTHER  INFORMATION  CONTACT: 
Linda  Burlington  or  Eli  Reinharz,  Office 
of  General  Counsel,  DART,  telephone 
(202)  606-8000,  FAX  (202)  606-4900. 
SUPPLEMENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA),  33  U.S.C. 
2701  et  seq.,  provides  for  the  prevention 
of,  liability  for,  removal  of,  and 
compensation  for  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  Exclusive  Economic  Zone.  Section 
1006(e)  requires  the  President,  acting 
through  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere, 
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to  de^  elop  regulations  establishing 
proce  dures  for  natural  resource  trustees 
to  us<  in  the  assessment  of  damages  for 
injur  to,  destruction  of,  loss  of,  or  loss 
of  us<  of  natural  resources  covered  by 
OPA.  Section  1006(b)  provides  for  the 
desig  lation  of  federal,  state,  Indian 
tribal  and  foreign  natural  resource 
truste  es  to  determine  resource  injuries, 
assess  natural  resource  damages 
(including  the  reasonable  costs  of 
asses!  ing  damages),  present  a  claim, 
recov  ;r  damages,  and  develop  and 
impU  ment  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acqui  ;ition  of  the  equivalent  of  the 
injun  d  natural  resources  under  their 
truste  eship. 

NO  i\A  has  published  eight  Federal 
Regis  er  Notices,  55  FR  53478 
(Dece  tnber  28. 1990).  56  FR  8307 
(Febr  lary  28. 1991),  57  FR  8964  (March 
13, 1<  92),  57  FR  14524  (April  21. 1992), 

57  FI^  23067  (June  1. 1992).  57  FR  44347 
(September  25, 1992).  57  FR  56292 
(Novamber  27, 1992),  and  58  FR  4601 
(January  15. 1993).  requesting 
information  and  comments  on 
approaches  to  developing  damage 
assesi  ment  procedures.  NOAA 

cond  icted  a  public  meeting  on  March 
20.  V.  91.  for  additional  public 
parti(  ipation  into  the  process  and  held 
four  legional  workshops  during  1991  in 
Rock'  ille.  Maryland;  Houston.  Texas; 
San  f  rancisco.  California;  and  Chicago, 
Illinc  s,  to  learn  of  regional  concerns  in 
coasti  il  and  inland  waters.  One 
work  hop  held  in  Alexandria,  Virginia, 
in  No  vember.  1991.  provided  a  forum 
for  ea  rly  discussions  of  various 
econ<  mic  issues  likely  to  be  raised 
durir^^  the  damage  assessment 
rulemaking  process.  In  addition,  on 
August  12, 1992,  NOAA  held  a  public 
heari  ig  on  the  issue  of  whether 
const  iicted  market  methodologies, 
inclu  ling  Contingent  Valuation  (CV), 
can  b}  used  to  calculate  reliably  passive 
use  V  ilues  for  natural  resources,  and  if 
so,  ui  der  what  circumstances  and  under 
what  guidance.  On  January  15, 1993,  at 

58  n  4601,  NOAA  published  in  full  the 
repor :  of  the  panel  commissioned  by 
NOA  V  to  evaluate  the  reliability  of  CV 
in  ca  culating  passive  use  values  for 
natui  )l  resources. 

Thi !  proposed  rule  summarizes  the 
writt(  n  comments  received  by  the 
agen(  y  and  issues  raised  during  the 
publi:  meetings  and  workshops, 
respo  rids  to  those  comments,  and 
conta  ins  proposed  regulatory  language 
on  th )  various  issues  raised.  Many  of 
the  s;  »ecific  comments  summarized  in 
the  proposed  rule  refer  to  the  status 
repoi ;  published  by  NOAA  in  the  March 
13, 1'  192,  Federal  Register  notice. 


JMI 


This  preamble  is  organized  in  the 
following  manner  the  Introduction 
gives  an  overview  of  the  proposed  rule 
and  is  followed  by  a  discussion  of  each 
of  the  subparts  of  the  proposed  rule. 
Subpart  A  deals  with  the  optional 
prespill  planning  for  a  damage 
assessment  and  other  general  topics, 
subpart  B  describes  the  Preassessment 
Phase,  and  subparts  C,  D,  E,  F,  and  G 
contain  the  description  of  the 
Assessment  Phase  and  the  range  of 
assessment  procedures.  Subpart  H 
describes  the  Post-assessment  Phase. 

INTRODUCTION 

Overview  of  Process 

/.  General 

The  proposed  rule  simplifies  the  task 
of  the  natural  resource  trustee(s)  by 
providing  a  flexible  and  logical  process 
for  assessing  natural  resource  damages 
resulting  from  a  discharge  of  oil.  To 
assist  the  trustee(s)  in  conducting 
damage  assessments,  the  proposed  rule 
defines  a  number  of  key  statutory  terms 
relevant  to  damage  assessment  and 
identifies  a  number  of  damage 
assessment  techniques  that  NOAA  has 
determined  are  the  best  available.  In 
addition,  the  proposed  rule  is  intended 
to  facilitate  public  and  responsible  party 
(RP)  involvement  in  the  restoration  of 
injured  natural  resources  and/or 
services  by  creating  an  open, 
administrative  process  for  selection  of 
restoration  measures.  The  proposed  rule 
promotes  a  cooperative  approach  to 
resolution  of  natural  resource  damage 
cases  by  providing  greater  certainty 
regarding  the  measure  of  damages  and 
the  process  by  which  damages  will  be 
determined. 

The  proposed  rule  is  intended  to 
provide  the  trustee(s)  with  maximum 
flexibility  in  conducting  damage 
assessments.  It  is  important  to  bear  in 
mind  that  the  proposed  rule  is  optional. 
The  trustee(s)  is  free  to  depart  from  the 
proposed  rule,  however,  section 
1006(e)(2)  of  OPA  provides  that  damage 
assessments  conducted  pursuant  to  this 
proposed  rule  shall  have  a  rebuttable 
presumption  of  accuracy  in  any 
administrative  or  judicial  proceedings 
under  OPA.  Also,  this  proposed  rule 
makes  possible  judicial  review  on  the 
administrative  record  for  the 
Assessment/Restoration  Planning 
process.  The  administrative  record  is 
the  repository  of  all  the  information  and 
data  considered  by  the  trustee(s)  during 
the  assessment.  The  trustee(s)  may  use 
damage  assessment  techniques  outside 
the  scope  of  this  proposed  rule  at  the 
cost  of  assuming  the  burden  of  proof 
with  respect  to  those  components  of  the 
damage  assessment. 


The  nature  and  scope  of  this  proposed 
rule  can  best  be  understood  in  the 
context  of  the  overall  statutory  scheme 
for  natural  resource  damage  cases.  The 
elements  of  liability  under  sections 
1002(a)  and  (b)(2)  of  OPA  are  simple 
and  straightforward:  (1)  A  discharge  (2) 
of  oil  (3)  from  a  vessel  or  facility  (4)  into 
or  upon  navigable  waters,  adjoining 
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shorelines  or  the  Exclusive  Economic 
Zone,  (5)  which  results  in  injury  to 
natural  resources  and/or  services.  Thus, 
liability  is  established  when  there  is 
some  injury  to  a  natural  resource  and/ 
or  service  resulting  from  a  discharge  of 
oil.  The  damage  assessment  is  designed 
to  determine  and  quantify  injury,  the 


appropriate  restoration  approach,  and 
the  damages  resulting  from  the  injury. 

The  damage  assessment  process 
described  in  this  proposed  rule  has 
three  major  phases:  (1)  The 
Preassessment  Phase;  (2)  the 
Assessment  Phase;  and  (3)  the  Post- 
Assessment  Phase  (See  Figure  1). 
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Prespill  planning  involves  planning  and 
coordination  among  trustees, 
coordination  with  the  Area  Committees, 
potential  RPs.  and  the  public  to  ensure 
a  cost-effective  and  coordinated 
assessment  once  a  discharge  of  oil 
occurs.  Thus,  it  is  not  part  of  an 
incident-specific  assessment,  but  an 
important  part  of  preparation  by  the 
tnistee(s)  for  fuiniling  their  natural 
resource  damage  assessment 
responsibilities  during  spill  response. 
The  Preassessment  Phase  involves  two 
basic  decisions:  The  decision  whether  to 
proceed  with  the  Preassessment  Phase 
and  the  decision  as  to  the  scope  of  the 
assessment  to  conduct,  if  any.  The 
Assessment  Phase  offers  a  choice 
involving  four  types  of  assessment 
procedures:  compensation  formulas, 
computer  models,  expedited 
procedures,  and  comprehensive 
procedures.  The  Post-Assessment  Phase 
gives  guidance  on  using  the  recoveries 
effectively  and  efficiently  to  bring  about 
the  recovery  of  injured  natural  resources 
and/or  services. 

NOAA  is  also  developing  detailed 
guidance  on  various  aspects  of  damage 
assessment.  It  is  anticipated  that 
guidance  documents  will  soon  be 
available  on:  Preassessment,  injury 
determination  and  quantification,  and 
restoration.  NOAA  will  publish  a  Notice 
of  Availability  when  these  documents 
are  ready  for  the  public.  These  guidance 
documents  are  being  prepared  in 
conjunction  with  this  rulemaking  to 
provide  more  specific  technical 
information  to  those  performing 
assessments  and  restorations  under  OPA 
and  other  interested  members  of  the 
public.  These  documents  will  not 
constitute  regulatory  guidance  nor  must 
they  be  followed  to  obtain  the  rebuttable 
presumption.  The  documents,  in  their 
final  form,  will  be  made  available 
through  a  public  information 
distribution  service. 

//.  Prespill  Planning 

Prespill  planning  and  coordination  by 
various  parties  are  likely  to  be  involved 
in  damage  assessments  under  OPA. 
Prespill  activities  are  a  crucial 
component  ortrustee  responsibilities. 
Immediately  after  an  oil  discharge,  it  is 
extremely  difficuh  to  determine  the 
availability  of  baseline  scientific  data, 
plan  additional  data  collection,  and 
coordinate  the  damage  assessment 
approach  of  the  trustee(s).  Thus, 
baseline  data  collection  and  planning 
are  imprartant  to  a  successful 
assessment. 

The  proposed  rule  strongly 
3ncourages  natural  resource  trustees  to 
coordinate  among  themselves,  the 
response  agencies,  the  public,  and  any 


potential  RPs  interested  in  developing 
contingency  plans  for  a  damage 
assessment.  These  prespill  plans  can 
consist  of  products  of  previous  planning 
efforts,  or  can  be  management  plans 
modified  or  supplemented  to  cover 
damage  assessment  issues. 

In  prespill  planning,  the  trustee(s) 
should  anticipate  what  may  be  required 
to  document  the  damage  assessment. 
The  documentation  requirements  in  the 
proposed  rule  are  drawn  largely  from 
the  comparable  process  set  out  in  the 
National  Contingency  Plan  (NCP)  for 
selection  of  remedies  at  hazardous 
waste  sites.  The  trustee(s)  should  have 
the  procedures  in  place  to  begin  the 
assessment  and  restoration  planning 
process  when  a  discharge  occurs. 

///.  Preassessment  Phase 

A.  Introduction 

A  natural  resource  damage  assessment 
begins  with  the  Preassessment  Phase, 
which  consists  of  two  basic 
components:  (1)  Preassessment 
Determination  and  (2)  Damage 
Assessment  Determination.  The 
Preassessment  Determination  requires  a 
decision  by  the  trustee(s)  whether  to 
initiate  the  Preassessment  Phase.  During 
the  Preassessment  Phase,  the  trustee(s) 
may  conduct  limited  data  collection  and 
analysis  (data  collection).  At  the  end  of 
the  Preassessment  Phase,  the  trustee(s) 
decides  whether  to  proceed  with  a 
damage  assessment  in  the  Damage 
Assessment  Determination. 

The  Preassessment  Phase  also 
identifies  the  conditions  for  notification, 
coordination,  estimation  of  assessment 
costs,  reporting,  and  emergency 
restoration.  Guidance  on  conducting  the 
Preassessment  Phase  will  be  available  in 
the  Preassessment  Phase  Guidance 
Document. 

B.  Relationship  of  Preassessment 
Activities  to  Response  Activities 

It  is  very  probable  that  the 
Preassessment  Phase  will  be  conducted 
simultaneously  with  the  On-Scene 
Coordinator  (OSC)-coordinated  response 
activities.  Any  activities  conducted  in 
the  discharge  area  should  be 
coordinated  with  the  OSC  or  designee, 
especially  with  regards  to  damage 
assessment  trustee(s)  requests  for 
response  operations  resources.  The 
trustee(s)  at  the  discharge  site  is  likely 
to  be  participating  as  a  part  of  the  OSC's 
response  organization  and  member  of 
the  damage  assessment  team.  The 
response  activities  are  under  the 
jurisdiction  of  the  OSC,  whereas  the 
damage  assessment  activities  are  under 
the  jurisdiction  of  the  trustee(s). 


C.  Preassessment  Process 

1.  Preassessment  Determination.  After 
notification,  the  trustee(s)  should 
determine  if  conducting  the 
Preassessment  Phase  is  justified.  The 
Preassessment  Determination  is  largely 
a  "desktop"  exercise  based  upon  readily 
available  information  on  the  discharge 
and  environmental  setting. 

Based  on  that  information,  the 
trustee{s)  should  determine  if:  (1)  The 
discharge  of  oil  meets  the  exclusionary 
conditions  as  set  forth  in  section  1002(c) 
of  OPA:  (2)  the  trustee(s)  has  authority 
under  OPA  to  assert  damage  claims  for 
natural  resources  and/or  services  that 
may  be  adversely  affected  by  the 
discharge  of  oil:  and  (3)  there  is  a 
reasonable  probability  that  the  trustee(s) 
can  make  a  successful  damage  claim 
based  on  the  scientific,  economic,  and 
legal  merits  of  the  case,  i.e.,  potential  for 
injury  resulting  from  the  discharge  and 
successful  and  meaningful  restoration 
and/or  compensation.  If  these 
conditions  are  met.  the  trustee(s)  may 
proceed  with  the  Preassessment  Phase. 

2.  Damage  Assessment  Determination. 
In  the  Damage  Assessment 
Determination,  the  trustee(s)  decides 
which,  if  any.  damage  assessment 
procedure  to  conduct.  Further,  damage 
assessment  is  appropriate  for  those 
injured  natural  resources  and/or 
services  that  can  be  restored  or  for 
which  damages  can  be  estimated.  As 
part  of  the  Damage  Assessment 
Determination,  the  trustee(s)  should 
make  a  preliminary  determination 
regarding  the  applicability  of  the 
damage  assessment  procedures.  These 
decisions  .should  be  documented  in  the 
Preassessment  Phase  Report. 

The  trustee(s)  has  a  great  deal  of 
flexibility  in  selecting  appropriate 
damage  assessment  methods.  If  at  any 
time  during  the  Preassessment  Phase  the 
trustee(s)  determines  sufficient 
information  was  collected  in  order  to 
select  a  damage  assessment  procedure, 
the  trustee(s)  may  complete  the 
preassessment  and  move  into  the 
Assessment  Phase.  The  proposed  rule 
provides  factors  for  the  trustee(s)  to 
consider  in  the  selection  of  appropriate 
assessment  procedures. 

3.  Preassessment  Phase  Report.  At  the 
conclusion  of  the  Preasses.sment  Phase, 
the  trustee(s)  should  document  briefly: 
preassessment  actions,  such  as  data 
collection  and  emergency  restoration: 
estimated  costs  directly  related  to  those 
actions;  and  decisions  to  proceed  with 
preassessment  and  damage  assessment. 
The  report  should  provide  sufficient 
information  for  input  in  the  damage 
assessment/restoration  process. 
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If  no  further  damage  assessuwBl 
actions  are  taken,  the  Preassessment 
Phase  Report  becomes  the  Report  of 
Assessment.  If  damage  assessment 
actions  are  undertaken,  the 
Preassessment  Phase  Report  becomes 
part  of  the  Report  of  Assessment.  If  the 
trustee(s)  decides  to  proceed  with  an 
assessment,  the  tnistee(s)  should 
develop  a  Draft  Assessment/Restoration 
Plan  (DARP)  as  a  guide  to  how  the 
damage  assessment  will  be  conducted. 

D.  Data  Collection  and  Analysis 

The  primary  reason  for  data  collection 
and  analysis  (data  collection)  in  the 
Preassessment  Phase  is  to  ensure  that 
there  is  sufficient  information  to 
evaluate  the  risk  to  natural  resources 
and/or  services  resulting  from  the 
exposure  to  oil.  The  scope  of  the 
trustee 's(s')  data  collection  should  be 
reasonable  in  light  of  the  characteristics 
of  the  discharge  and  natural  resources 
and/ or  services  potentially  affected  by 
the  discharge.  However,  the  tntstee(s) 
and  RP(s)  may  agree  to  undertake 
limited  injury  determination  studies  to 
verify  that  no  significant  injury  to 
natural  resources  and/or  services  has 
resulted  from  the  discharge,  although 
costs  for  such  undertakings  are  not 
recoverable. 

When  reasonably  practicable,  the 
tnistee(s)  should  collect  the  following 
types  of  information  during  the 
P.-eassessment  Phase:  (1)  C^ta  that  are 
necessary  to  make  a  determination  to 
proceed  with  the  Preas,sessment  Phase; 
(2)  ephemeral  or  perishable  data  that 
may  be  lost  if  not  collected 
immediately;  and  (3)  necessary  data  that 
serves  as  the  basis  for  the  selected 
damage  assessment  procedure,  the 
absence  for  which  data  would  prevent 
the  trustee(s)  from  proceeding  with  the 
damage  assessment  determination  of 
§  990.23  (i.e..  input  into  the 
compensation  formulas  of  Type  A 
models,  or  the  study  design  for  the 
Expedited  Damage  Assessment  (EDA)  or 
Comprehensive  Damage  Assessment 
(CDA)). 

E.  Emergency  Restoration 

At  any  time  after  the  discharge,  the 
trustee(s).  with  the  approval  of  the  OSC. 
may  decide  to  conduct  emergency 
restoration  as  long  as  it  does  not 
interfere  with  response  actions.  These 
actions  are  designed  to  protect  natural 
resources  and/or  services  where  there  is 
insufficient  time  to  await  completion  of 
the  entire  damage  assessment/ 
restoration  planning  process. 

Emergency  restoration  is  not  subject 
to  required  public  review  and  comment. 
Consequently,  the  proposed  rxile 
requires  the  trustee(s)  to  document  that 


'  necesfary 


any 

are 

reasonably 

IV. 


actions  taken  under  this  authority 
and.  to  the  extent 
practicable,  cost-effective. 

Assesiment  Phase 


A.  Genert  i 

Throug  I  this  proposed  rule,  NOAA  is 
providing  the  truste©{s)  with  a  variety  of 
assessmei  t  procedures  in  recognition  of 
the  need  or  flexibility  in  dealing  with 
situations  that,  by  their  nature,  are 
incident-!  pecific.  The  trustee(s)  can 
choose  among  the  various  procedures 
based  upon  the  circumstances  of  the 
discharge  or  natural  resource  and/or  . 
service  in  /olved. 

In  the  s  election  process,  the  trustee(s) 
should  firet  consider  the  simplified 
procedures,  either  the  compensation 
formula,  die  Type  A  model,  or 
Expedited  Damage  Assessment  (EDA), 
before  a  Qomprehensive  Damage 
As.sessmeht  (CDA).  The  RP(s)  may 
request  thpt  the  trustee(s)  use  a  more 
complex )  ssessment  procedure  than  that 
chosen  b)  the  trustee(s).  only  if  the 
RP(s)  provides  the  money  up  front  to 
fund  such  an  efTort,  and  it  is  understood 
that  the  titistee(s)  has  the^ltimate 
responsibility  for  the  design  and 
management  of  that  study.  The 
trustee(s]  has  the  option  to  decline  to 
conduct  the  more  complex  assessment 
procedure,  but  roust  justify  and 
documeni  that  decision  in  the  Report  of 
Assessme  it. 

B.  Draft  A  ssessment/Restoration  Plan 
(DARP) 

The  prcBosed  rule  requires  that  the 
tntsteefs)  prepare  a  DARP  for  all 
assessmei|ts.  The  DARP  is  the  document 
that  gives  the  trusteefs)  the  opportunity 
to  present;  for  comment  the  chosen 
approach  for  restoration,  replacement, 
rehabilitation,  or  acquisition  of  the 
equivaleiu  of  the  injured  resources  and 
services.  The  DARP  will  also  give 
enough  information  about  the  injury 
determine  tion  and  quantification  to 
allow  for  I  meaningful  review  of  the 
trustee 's(a ')  determination  of  the 
restoratioi  i  approach.  The  DARP  will 
also  conta  in  the  estimated  costs  of 
implemen  ting  the  chosen  approach.  The 
DARP  als(  (  may,  af  the  trustee's 
discretion,  contain  a  list  of  the  planned 
valuation  Istudies. 

After  the  DARP  has  been  reviewed  by 
the  publid  the  trusteefs)  will  then 
modify  it  ks  appropriate.  The  DARP 
then  becofnes  the  Report  of  As.sessment. 
which  is  t^e  final  description  of  the 
restoratioi  approach  selected  by  the 
trustee(s)  fend  the  estimated  costs  of 
implementing  that  approach. 

Ahhou]  h  each  assessment  will  be 
incident-s  peciGc^many  elements  of  a 


JMi 


DARP  will  be  essentially  the  same.  At 
a  minimum,  the  DARP  should  identify 
the  following:  (1)  The  objectives  of  the 
trusteefs);  (2)  how  the  tnistee(s)  plans  to 
accomplish  the  objectives;  and  (3) 
whether  the  planned  actions  are 
conducted  in  a  cost-effective  manner  to 
the  extent  reasonably  practicable.  It  is 
expected  that  the  DARP  will  address 
issues  such  as  study  design,  data 
collection  and  analysis,  quality 
assurance  (QA),  data  management,  and 
guidelines  for  conducting  the  overall 
assessment/restoration  process  and 
individual  studies  within  thai  process. 
The  proposed  rule  addresses  these 
common  components  as  they  are 
addressed  through  the  DARP.  Not  all  of 
these  elements  will  be  required  in  every 
DARP,  particulariy  in  a  compensation 
formula  or  Type  A  assessment. 

As  mentioned  throughout  this 
preamble  and  proposed  rule,  the 
trustee(s)  is  strongly  encouraged  to 
develop  prespill  plans  for  conducting  an 
assessment.  Those  prespill  plans  could 
even  identify  the  type  of  assessment 
procedure  conducted  under  certain 
dischaiT^  scenarios.  When  the  trusteefs) 
determines  that  the  asses-sment  will  be 
conducted  pursuant  to  prespill  plans, 
the  DARP  shall  document  that  decision 
and  be  consistent  with  the  actions 
identified  in  the  prespill  plan  to  the 
maximum  extent  practicable.  If  the 
circumstances  of  the  incident  are  such 
that  the  trustee(s)  determines  that  the 
assessment  will  be  conducted  on  an 
incident-specific  manner  rather  than 
pursuant  to  any  prespill  plans,  the 
DARP  shall  document  that  decision. 

The  trustee(s)  will  prepare  a  DARP 
following  the  determination  to  proceed 
with  further  assessment  activities.  The 
DARP  should  be  based  upon  the 
findings  of  the  Prea.ssessment  Phase, 
identify  the  a.ssessment  procedures  the 
trustee(s)  is  planning  to  use,  describe 
proposed  studies  relating  to  injury 
determination  and  quantification,  if  any, 
and  describe  proposed  actions  relating 
to  the  determination  of  the  type  and 
nature  of  restoration  actions,  if  any, 
subject  to  the  prespill  plans.  Although 
the  trustee(s)  should  view  the 
development  of  the  DARP  as  one 
process,  it  may  be  reasonable  to  develop 
the  restoration  component  separately 
and  at  a  later  date  than  the  assessment 
component. 

The  development  of  a  DARP  will 
assist  the  trustee(s)  in  conducting  an 
efficient  assessment  and.  subject  to 
prespill  plans,  b«  available  for  public 
review.  The  scope  of  the  public  notice 
and  review  should  be  comparable  to  the 
scope  of  the  extent  of  the  assessment 
area  and  expected  effects.  The  DARP 
(including  comments  and  responses)  is 
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to  be  included  in  the  administrative 
record  aa:ompanying  the  assessment. 
The  DARP  will  also  uhimately  bctxime 
the  Report  of  Assessment.  The  trustee(s) 
is  not  required  under  the  proposed  rule 
to  piovide  a  review  and  comment 
period  of  any  specific  injury 
determination/quantification  studies, 
only  general  notification  of  the  nature 
and  type  of  assessment  being 
conducted. 

The  Inistee(s)  must  review  and 
respond  to  public  comments  during 
preparation  of  Iho  restoration 
component  of  the  DARP.  In  addressing 
comments  received  concerning  the 
proposed  restoration  approach,  it  is  not 
necessary  for  the  trust€H?(s)  to  respond  to 
each  comment  received.  Comments  may 
he  summarized  in  like-subject  are.as  and 
responded  to  only  once. 

The  proposed  rule  allows  the 
Irustee(s)  to  modify  the  restoration 
component  of  the  DARP,  if  neces-sary. 
Public  review  is  required  for 
modifications  deemed  signifii.ani  by  the 
tru.stee(s).  Large  disc:harges  or 
discharges  with  extensive 
environmental  effects  may  require  the 
trustee(s)  to  develop  multi-year  plans. 
Again,  modifications  of  the  annual 
restoration  plans  that  are  significantly 
different  from  the  preceding  year  should 
be  provided  for  public  review. 

C.  Compensation  Formulas 

The  esluarine/marine  and  inland 
waters  compensation  formulas 
described  in  this  proposed  rule  would 
be  applicable  to  the  vast  majority  of  oil 
discharges.  An  analysis  of  reported 
coastal  discharges  of  oil  from  1973-1990 
shows  that  99.8%  of  the  discharges  were 
less  than  50,000  gallons  and  99%  were 
less  than  10,000  gallons.  Compensation 
formulas  could  be  used  for  most  of  these 
relatively  small  discharges,  particularly 
for  those  that  occur  in  areas  where  it 
would  be  difficult  to  ascertain  precise 
environmental  effecis,  e.g.,  small 
discharges  in  open  water  or  in  areas  that 
are  subject  to  frequent  disrJiarges. 

These  formulas  allow  an  estimate  of 
damages  per  gallon  taking  into  account 
average  restoration  costs,  plus  avenge 
lost  dirct.i  use  values  pending 
restoration.  The  formulas  assume 
various  levels  of  natural  resoun^j  effm.ts 
likely  to  rt^sult  from  the  discharge  of  oil. 
Tluise  assumptions  consider  the  amount 
and  type  of  oil  discharged  and  n;)^ion 
and  habitat  type  in  which  the  dis(.harge 
oa.urs.  The  formulas  are  applicable  to  a 
wide  range  of  the  most  commonly 
discharged  oil  products.  This  approach 
allows  both  a  national  consistency  and 
regional  specificity. 


D.  Computer  Models 

NOAA  is  proposing  that  the  natural 
re.soun;e  trustee(s)  may  use  the  Natural 
Resourc»  Damage  As.sessment  Model  for 
Coastal  and  Marine  Environments, 
Version  1.2,  known  as  the  Type  A 
model,  developed  by  the  U.S. 
Department  of  the  Interior  (DOI),  for 
damage  assessments  under  OPA.  The 
Type  A  model  is  de,s<:ribed  at  43  CFR 
Part  11,  subpart  D.  The  Type  A  model 
may  be  used  when  the  conditions  of  the 
discharge  are  sufficiently  similar  to  the 
conditions  at  43  CFR  11.33(b). 

It  is  likely  NOAA  will  also 
re<;nmmend  the  new  set  of  computer 
models  being  developed  by  DOI.  The 
current  computer  model,  for  use  in 
co.istal  and  marine  environments,  is 
being  revised  to  comply  with  the  circuit 
court's  deci.sion  in  Colorado  v.  U.S. 
Department  of  the  Interior,  880  F.2d  481 
(DC.  Cir.  1089)  [Colorado  v.  DOI]  and 
as  part  of  the  statutorily-mandated 
review  and  update.  The  court  in 
Colorado  v.  DO/ held  that  natural 
resource  damage  as.sussments  should  be 
ba.sed  upon  costs  to  restore,  replace, 
rehabilitate,  or  acquire  the  equivalent  of 
the  injured  natural  resources,  plus  the 
diminution  of  all  reliably  calculated 
values  pending  retxivery.  Until  the 
revisions  to  the  Type  A  model  are 
completed,  the  trustoe(s)  may  use  the 
current  Type  A  model  for  lost  use 
values  and  supplement  the  resulting 
figure  with  estimates  of  restoration  costs 
and  other  applicable  damages.  DOI  is 
also  developing  a  second  computer 
model  for  use  in  the  Great  Lakes  and 
their  connecting  channels. 

Those  new  computer  models  are 
under  development  through  DOI,  but 
are  not  yet  available  for  public  review. 
NOAA  is  working  closely  with  DOI  in 
its  development  of  these  computer 
models.  Based  upon  an  initial 
evaluation  of  these  models,  it  is  likely 
that  NOAA  will  recommend  that  there 
be  available  procedures  that  the 
lru.stee(s)  may  choose  to  use. 

E.  Expedited  Damage  Assessment  (EDA) 

Included  in  the  proposed  rule  is  a 
new  type  of  a.ssessment  procedure — 
Expeditini  Damage  Assessment.  EDA 
reflet.ts  a  damage  assessment  appro8<:h 
that  is  intermediate  between  the  current 
Type  A  and  the  CDA  procedures.  This 
approa«:h  recognizes  that  a  Type  A 
model  may  not  address  all  key  natural 
resources  and/or  services  injured  or  at 
risk,  particularly  for  inland  discharges. 
The  approach  also  recognizes  that  the 
size,  location,  and  timing  of  a  given 
discharge  may  not  warrant  the  extensive 
proi»dures  associated  with  a  CDA.  The 
EDA  offers  an  option  that  addresses  a 


broader  range  of  natural  resoun.es  and/ 
or  services  than  a  Type  A  model  but  is 
less  time  consuming  and  less  expensive 
than  a  CDA. 

The  goal  of  an  EDA  is  to  initiate 
necessary  restoration  as  quickly  as 
possible  by  truncating  the  injury 
determination  and  quantification 
components.  Accordingly,  an  EDA  does 
not  include  comprehensive  or  long-term 
injury  determination  and  quantification 
studies  nor  does  it  address  injury  for 
every  natural  ri'sourf:e  and/or  ser\ire 
that  may  be  injured. 

An  EDA  is  not  nece.ssarily  a  unitary 
approach  to  damage  assessment.  It 
encompasses  a  range  of  techniques  that 
permit  the  trustee(s)  to  determine  injury 
based  on  limited,  focused  observations. 
In  some  circumstances,  an  EDA  may 
entail  supplementing  the  Type  A  model 
with  field  studies.  In  other  situations,  an 
EDA  may  comprise  an  abbreviated  CDA 
approach.  A(  cordingly.  the  EDA  should 
be  viewed  as  a  dynamic,  flexible  prrnAsss 
rather  than  a  rigid  slep-by-s(ep 
approatii. 

Simply  slated,  the  goals  of  an  EDA  are 
to:  (1)  Identify  and  quantify  injurit>s  to 
sele«:;ted  natural  resources  and/or 
^rvices  resulting  from  a  discharge,  (2) 
accomplish  the  above  goal  using 
fo<:used  studies  and/or  preexisting 
information,  and  (3)  provide  the  l»sis 
for  restoration  and  recovery  of  natural 
resources  and/or  serviiss.  The  trustee(s) 
may  undertake  injury  determination  and 
quantification  only  for  selected  natural 
resources  and/or  services. 

Ideally,  data  collection  in  an  EDA 
should  not  exceed  two  field  seasons. 
During  this  period,  the  truste«(s)  should 
quickly  develop  appropriate  injury 
determination  and  quantification 
studies,  and  a  draft  restoration  plan.  The 
remaining  time  should  be  devoted  to 
completion  of  the  restoration  plan,  and 
to  public  review  of  the  consent  decree 
and/or  restoration  plan. 

P.  Comprehensive  Damage  Assessment 
(CDA) 

1.  General.  Whereas  the  EDA 
destjibed  above  is  intended  primarily 
for  situations  involving  cooperative 
efforts  completed  within  a  relatively 
short  lime,  the  CDA  should  be  ur-ed 
where  it  is  anticipated  that  the 
asses-sment  will  require  prolon^^ed  (i.e.. 
multi-year)  .studies.  The  CDA  is 
particulariy  appropriate  where  the 
truslee(s)  expei,1s  complex  effw  ts  for 
which  there  is  little  documentation  in 
the  literature.  The  CDA  includes 
guidance  on:  injury  determination, 
injury  quantification,  restoration 
planning  and  costs,  and  economic 
valuation. 
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2.  Injury  determination.  The  purpose 
of  the  injury  determination  component 
in  CDA  is  to  verify  injury  to  natural 
resources  and/or  services.  Before 
beginning  the  CDA.  the  trustee(s)  must 
assess  the  feasibility  of  detecting  injury 
based  on  a  scientifically  valid  study 
design. 

If  an  injury  cannot  be  determined  or 
cannot  be  linked  to  the  discharge, 
further  assessment  efforts  should  be 
terminated  and  the  results  of  the  injury 
determination  component  documented 
in  the  Report  of  Assessment.  If  injury  is 
determined,  the  approach  for  the  next 
two  components  (i.e.,  quantification  and 
damages)  must  be  selected  consistent 
with  the  Hndings  of  the  injury 
determination. 

3.  Injury  quantification.  After 
establishing  that  a  natural  resource  and/ 
or  service  is  injured  by  the  discharge  of 
oil.  the  next  step  calls  for  quantifying 
the  effects  on  natural  resources  and/or 
services.  Close  coordination  is  required 
between  natural  resource  specialists  and 
economists  in  planning  and 
implementing  this  phase  of  the 
assessment  to  estimate  values  in  the 
economic  valuation  phase. 
Quantification  should  only  be 
conducted  for  natural  resources  and/or 
services  that  can  be  restored  and  for 
which  damages  will  be  sought. 

The  proposed  rule  allows  the 
trustee(s)  to  quantify  injuries  in  one  of 
two  ways:  (1)  Measuring  direct  changes 
in  the  natural  resource  itself  (i.e., 
changes  in  the  chemical,  physical,  or 
biological  parameters);  or  (2)  measuring 
changes  in  the  level  of  services  provided 
by  the  natural  resource.  In  either  case, 
injury  quantification  requires  before- 
after  and  reference/contol-impact 
comparisons.  Such  comparisons  will 
depend  on  the  recovery  period  of  both 
the  affected  natural  resources  and/or 
services.  Quantification  will  ultimately 
be  essential  for  the  evaluation  of 
restoration  alternatives,  and  measuring 
the  compensable  value  of  lost  services. 

4.  Restoration  Planning.  The  purposes 
of  the  restoration  component  are  to:  (1) 
Determine  the  most  appropriate 
restoration  approach  for  the  recovery  of 
natural  resources  and/or  services 
injured  by  a  discharge  of  oil:  and  (2) 
estimate  the  costs  of  implementing  that 
approach.  The  goal  of  restoration  is  to 
return  an  injured  natural  resource  and/ 
or  service  to  as  close  to  the  baseline 
condition  as  possible.  OPA  provides  the 
trustee{s)  the  following  options  to 
remedy  injury  to  natural  resources  and/ 
or  services:  restoration,  rehabilitation, 
replacement,  and  acquisition  of  the 
equivalent  natural  resources.  Natural 
recovery  is  an  option  that  should  always 
be  considered.  When  acquisition  of 


equivalent  natural  resources  is  selected, 
the  DjfVRP  shall  define  clearly  the 
relati  mship  of  acquired  natural 
resou  -ces  to  the  injured  natural 
resou  'ces  and/or  services. 

5.  Compensable  Values 
Deter  vination.  Natural  resources  are 
publi ;  assets.  Like  other  assets  they 
provi  le  a  flow  of  services.  The  basic 
types  of  services  associated  with  natural 
resou  -ces  include,  but  are  not  limited  to: 
(1)  R(  creational,  (2)  commercial,  (3) 
ecolo  ;ical.  (4)  special  significance,  and 
(5)  pa  ssive  use.  Lost  services  may  result 
from  he  loss  of,  or  reduction  in,  the 
qua)  ii  y  or  quantity  of  services  provided 
by  a  r  atural  resource  as  a  result  of  a 
disch  >rge  of  oil.  The  final  estimate  of 
interi  n  lost  value  will,  therefore, 
depei  d  on  the  most  likely  restoration 
apprc  ach.  If  no  restoration  is  being 
considered  for  the  injured  natural 
resou  -ces  and/or  services,  damages 
inclu  le  the  value  of  the  lost  or 
impa  red/diminshed  services  from  the 
time  (  f  the  discharge  through  the 
comp  etion  of  natural  recovery. 

Th<  total  diminution  in  the  value  of 
natui  tl  resources  and/or  services, 
.  whet!  ler  with  restoration  actions  or 
natural  recovery,  is  referred  to  as 
"compensable  values."  For  the  purposes 
of  thi ;  proposed  rule,  compensable 
value  >  include  all  reliably  calculated 
value  >  that  comprise  the  total 
diminution  in  value  of  lost  or 
dimiijished  services  of  trust  resources  as 
a  rest  It  of  a  discharge,  from  the  onset 
of  the  event  until  recovery  to  baseline  or 
comp  irable  conditions  is  deemed 
comp  ete  by  the  trustee(s),  i.e.,  interim 
lost  V  ilues.  "Compensable  values"  are 
defined  broadly  to  encompass  both 
direct  use  and  passive  use  values  that 
can  b » reliably  calculated  in  a  manner 
that  ii ;  trustworthy  or  worthy  of 
confii  lence. 

Dir  set  use  values  are  defined  as  the 
value  individuals  derive  from  direct  use 
of  a  n  source.  Passive  use  values  are 
defini  )d  as  the  values  individuals  place 
on  rei  ources  independent  of  direct  use 
of  a  n  source  by  the  individual.  The 
term  'nonuse  values"  has  also  been 
used  0  refer  to  the  same  concept,  but 
NOA.  V  prefers  the  term  "passive  use 
value!." 

Fac  tors  to  consider  in  calculating 
comp  jnsable  values  include:  (1)  The 
value  of  the  services  injured  or  lost.  (2) 
the  pi  edicted  level  of  services  if  the 
disch  irge  had  never  occurred.  (3)  the 
predicted  level  of  services  given  injury 
^nd  nbtural  recovery,  and  (4)  the 
predicted  level  of  services  given  injury 
and  alfeasible  restoration  plan.  For  some 
categories  of  economic  damage,  it  will 
be  possible  to  conduct  site-specific 
analy  jes.  For  example,  the  economic 


damages  associated  with  the  loss  of 
access  to  a  marine  transportation 
corridor  due  to.  closure  of  a  waterway 
can  be  estimated  using  existing  site- 
specific  data  in  most  instances.  In  other 
cases  the  trustee(s)  may  employ  benefits 
transfer  procedures  to  apply  valuation 
estimates  or  valuation  functions  from 
existing  valuation  studies  from  other 
contexts  to  estimate  losses  in  the 
present  incident. 

Several  methodologies  exist  to 
measure  direct  use  and  passive  use 
values.  This  proposed  rule  provides 
maximum  Hexibility  to  the  trustee(s)  for 
selecting  any  methodology  that  can 
provide  reliable  and  valid  resource 
values  and  that  is  appropriate  for 
valuing  the  injuries  associated  with  a 
particular  discharge.  The  trustee(s)  will 
have  broad  discretion  in  selecting 
among  existing  and  potential  new 
methodological  approaches  that  may  be 
employed  in  damage  assessment.  The 
flexibility  to  exercise  professional 
judgment  in  selecting  and  applying 
specific  analytical  techniques  is 
necessary  because  of  the  "site-specific" 
nature  of  discharges  of  oil.  Further,  the 
trustee(s)  may  use  different 
methodologies  to  produce  separate 
damage  estimates  for  different  resource 
services,  so  long  as  there  is  no  double 
recovery  of  losses.  The  choice  of 
methodological  approaches  in  a 
particular  context  will  depend  upon  the 
types  of  injuries  associated  with  a 
discharge.  Estimates  of  the  value  of  lost 
services  pending  recovery  of  injured 
natural  resources  and/or  services  will  be 
submitted  as  part  of  the  total  damage 
determination. 

V.  Post-Assessment  Phase 

At  the  conclusion  of  an  assessment 
the  trustee(s)  shall  prepare  a  Report  of 
Assessment.  The  Report  of  Assessment. 
which  is  the  final  description  of  the 
restoration  approach  selected  by  the 
trustee(s)  and  the  estimated  costs  of 
implementing  that  approach  serves  as 
the  basis  for  the  judicial  review  on  the 
record  of  the  assessment. 

Once  the  Report  of  Assessment  is 
compiled,  the  trustee(s)  should  present 
to  the  RP(s)  a  demand  in  writing  for  the 
total  damages.  The  demand  is  the 
document  that  is  presented  as  the 
summation  of  all  damages  claimed  by 
the  trustee(s)  resulting  from  the 
discharge.  The  demand  will  consist  of 
an  identification  of  the  discharge,  the 
identity  of  the  trustee(s).  the  amount  of 
damages,  and  the  Report  of  Assessment 
as  an  attachment. 

The  total  damage  figure  may  be 
divided  into  two  components:  estimated 
restoration  costs  and  other  damages, 
including  but  not  limited  to  assessment 
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costs  and  compensable  values.  Judicial 
review  of  that  portion  otthe  demand 
representing  costs  shall  be  ronducted  on 
the  admini.strative  record.  Judicial 
review  of  that  portion  of  the  demand 
rfpresenting  compen.sable  values  shall 
be  conducted  with  the  lruste«(s) 
receiving  the  benefit  of  the  rebuttable 
presumption. 

There  are  several  issues  involving 
handling  sums  recovered.  One  issue  is 
management  of  the  account  info  which 
sums  recovered  are  placed.  The 
propo-sed  rule  allows  tnistees  to 
establish  a  "joint  trustee  account."  This 
Iru.stee  account  should  be  managed  by 
all  tnistees  through  a  mutually  agreed 
upon  trustee  committee  or  council. 
However,  if  for  some  reason,  the  frustws 
cannot  establish  a  joint  account,  the 
proposed  rule  allows  the  trustees  to 
divide  the  recoveries  .ind  deposit  their 
respective  amounts  into  separate 
accounts. 

The  second  issue  is  the  possible 
pooling  of  ref:overies  from  more  than 
one  discharge  into  one  account  for 
Regional  Restoration  Plans.  Whether  the 
trustee(s)  establishes  joint  or  separate 
accounts,  there  are  two  possibilities  for 
handling  sums  recovered  from 
discharges.  The  »rusfee(s)  may  establish 
an  incident-specific  account  into  which 
sums  recovered  from  a  single  di.sf  harge 
may  be  placed.  However,  an  alternative 
allowed  by  the  proposed  rule  would  be 
for  the  trustee(s)  to  establish  a  combined 
account  into  which  sums  recovered 
from  several  discharges  could  be  placed 

Finally,  whether  joint  or  separate, 
incident-specific  or  combined,  these 
various  accounts  may  be  established 
within  the  trustee  agency's  own 
treasury,  in  an  account  under  the 
registry  of  the  applicable  federal  court. 
or  in  a  commercial  account.  The 
commercial  account  may  be  an  escrow 
account  or  any  other  type  of  account  not 
prohibited  by  law.  Each  of  these  various 


types  of  acijounts  should  be  interest 
bearing.  The  trustee(s)  should  provide 
that  money  may  only  be  withdrawn 
from  such  accounts  with  trustee(s) 
approval.  Also,  because  of  the  multiple 
types  of  accounts,  the  truslee(s)  must 
maintain  appropriate  accounting  and 
reporting  methods  to  ensure  the  proper 
use  of  sums  rec-overed.  The  damages 
representing  compensation  for  injuries 
to  natural  resources  and/or  services  are 
to  be  spent  to  develop  and  implement 
a  final  restoration  plan. 

The  proposed  nile  describes  two 
types  of  post-assessment  restoration 
plans.  First,  the  trustee(s)  may  develop 
an  incident-specific  restoration  plan  to 
address  the  effects  of  the  discharge  of 
concern.  This  plan  shall  be  based  upon 
the  re-storation  component  of  the  D,\RP 
developed  using  guidance  given  in  the 
CUA  phase  of  the  proposed  rule. 

Second,  the  trusteefs)  is  allowed  (o 
pool  recoveries  to  apply  them  to  a 
Regional  Restoration  Plan  for  a  specific 
area.  This  Regional  Restoration  Plan 
would  have  to  be  developed  through  a 
public  review  and  comment  pro<:ess 
consistent  with  the  restoration  planning 
process  des«;ribud  in  the  proposetJ  rule. 
Where  such  a  plan  already  exists, 
whether  developed  pursuant  to  this 
proposed  rule  or  under  other 
management  efforts,  that  plan  may  be 
used  subject  to  the  requirements  for 
such  a  plan  listed  in  the  proposed  rule. 
This  Regional  Restoration  Plan  would 
allow  the  frustee{s)  to  apply  several 
relatively  small  recoveries  to  a  specific 
area,  such  as  a  bay  or  estuary  to  achieve 
a  more  comprehensive  restoration  than 
what  may  otherwise  be  achieved 
through  a  sm.-illnr,  more  segmented 
approach. 

Relationship  to  43  CFR  Part  1 1 

The  U.S.  Department  of  the  Inferior 
(DOI)  has  promulgated  natural  resource 
damage  assessment  regulations  under 


the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  pf  seq.  These  regulations, 
which  are  codified  at  43  CFR  part  11. 
establish  an  administrative  process  and 
proi»dures  for  the  assessment  of 
damages  for  injuries  to  natural  resourj>;s 
affected  by  a  release  of  a  hazardous 
substance  or  a  discharge  of  oil.  These 
regulations  currently  provide  guidance 
for  damage  assessments  resulting  from 
both  oil  and  hazardous  substances.  After 
the  OPA  regulations  are  promulgated, 
the  43  CFR  part  11  protedures  can  still 
be  used  to  assess  damages  for  natural 
resource  injuries  resulting  from  a  release 
of  a  hazardous  substance  or  a  dis<  harge 
of  di!  not  (overed  under  OPA. 

The  pro(s>dures  identified  in  43  CFH 
part  1 1  provided  a  base  from  w hiih  to 
identify  a.sses.sment  procedures  to  he 
promulgated  under  OPA.  NOAA 
retjuested  comments  on  the 
applif.ability  to  oil  discharges  of  43  (TR 
part  11.  as  modified  by  thff  court 
derisions  of  Ohio  v.  U.S.  Lk'portiwnt  of 
the  Intrnor.  880  F.2d  4.12  (DC.  Cir. 
1989).  and  Colorado  v.  U.S.  D,  parlmrnt 
of  the  Intrnor.  880  F.2d  481  (DC.  Cir. 
1989).  In  addition.  NOAA  and  DO)  are 
coordinating  their  respective 
nilemakings  to  ensure  cx)nsistency. 
when  pr3»:tif.able,  for  the  trustee(s)  and 
RP|s)  in  conduiling  natural  resource 
damage  assessments  due  to  either  a 
discharge  of  oil  or  release  of  a  hazardous 
suhstam  e.  Although  similar,  these 
proposed  pro(  edures  vary  in  several 
aspe«ls  from  the  DOI  rule. 

Pro<:edural  (x>mparison 

Figure  2  shows  a  rough  structural 
comparison  betweten  the  two  pro<:pssps 
First,  this  proposed  rule  strongly 
encourages  actions  condutied  prior  to  a 
di.s<;harge  for  "prespill  planning." 

BH.UNC  COOC  3SlO-1f-9 
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NOAA  wishes  to  emphasize  with  this 
designation  that  actions  taken  before  a 
discharge  actually  occurs  are  important 
to  the  conduct  of  an  assessment  after  the 
discharge  has  occurred. 

Second,  the  Preassessment  Phase 
described  in  this  proposed  rule  has  been 
expanded  to  reflect  more  clearly  those 
actions  that  must  occur  before  beginning 
an  assessment.  This  phase  includes  the 
Preassessment  Determination,  similar  to 
the  Preassessment  Screen  found  in  43 
CFR  part  11.  However,  the  decision  as 
to  what  kind  of  assessment  procedure  is 
appropriate  for  a  given  incident  has 
been  moved  up  to  the  Preassessment 
Phase  in  this  proposed  rule  in 
recognition  that  this  decision  must,  by 
ne<:essity,  precede  the  actual 
assessment. 

Third,  the  Assessment  Phase  in  this 
proposed  rule  lists  a  wider  range  of 
assessment  procedures  available  to  the 
tnistee(s).  Section  301(c)  of  CERCLA, 
which  requires  the  development  of  the 
43  CFR  part  11  process,  calls  for  two 
types  of  assessment  procedures.  Section 
1006(e)  of  OPA,  which  requires  the 
promulgation  of  this  proposed  rule, 
does  not  specify  the  number  of 
assessment  procedures  to  be  made 
available  to  the  trusfee(s).  Therefore, 
this  proposed  rule  offers  four  types  of 
assessment  procedure.s — two  new 
procedures  and  two  procedures  based 
upon  43  CFR  part  11.  The  two  new 
procedures  contained  in  this  proposed 
rule  are  the  compensation  formulas  and 
the  expedited  damage  assessment 
procedures.  The  compensation  formulas 
are  the  simplest  procedure  available  and 
are  designed  to  address  the  va.st  majority 
of  discharges,  those  under  50,000 
gallons.  The  expedited  damage 
assessment  procedure  recognizes  the 
need  for  a  procedure  that  falls 
somewhere  on  a  scale  between  the 
current  Type  A  and  Type  B  procedures 
found  in  43  CFR  part  11.  Besides  these 
two  new  procedures,  NOAA  recognizes 
the  need  for  assessment  procedures  like 
the  Type  A  and  Type  B  procedures. 
Therefore.  NOAA  is  proposing  to  adopt 
the  use  of  the  current  Type  A  procedure 
of  43  CFR  part  11,  subpart  D.  for  use  in 
assessments  conducted  pursuant  to  this 
proposed  rule.  Finally,  NOAA  has  also 
used  the  current  Type  B  procedure  as  a 
base  to  develop  the  comprehensive 
damage  assessment  procedure  in  this 
proposed  rule.  The  current  Type  B 
process  has  been  modified  to  allow  a 
streamlining  of  the  process  to  recognize 
the  dynamic  nature  of  a  discharge  of  oil, 
even  a  discharge  requiring  a  multi-year 
assessment  process. 

Fourth,  the  Post-assessment  Phase  of 
this  proposed  rule  is  structured  in  a 
similar  way  to  43  CFR  part  11.  NOAA 


recognizes  that,  at  the  completion  of  a 
damage  assessment,  the  same  basic 
actions  are  necessary. 

Substantive  Comparison 

In  reviewing  this  proposed  rule,  the 
reader  will  find  numerous  substantive 
differences  between  this  proposed  rule 
and  43  CFR  part  11.  Some  of  these 
differences  are  dictated  by  the 
differences  between  OPA  and  CERCLA. 
Other  differences  are  necessary  either  to 
reflect  lessons  learned  in  damage 
assessments  in  the  last  several  years  or 
to  acknowledge  the  inherent  differences 
between  oils  and  hazardous  substances. 
One  example  of  the  substantive 
differences  between  the  two  rules  is  in 
the  components  of  the  assessment 
procedures.  In  this  proposed  rule, 
restoration  planning  and  compensable 
value  determination  are  separated,  as 
opposed  to  the  "Damage  Determination" 
step  of  43  CFR  part  11.  This  separation 
is  necessary  to  allow  a  clear  line  for  the 
record  review  of  the  restoration 
component  without  trying  to  include 
the  compensable  valuation  component 
into  that  review.  Other  substantive 
differences  appear  throughout  the 
proposed  rule. 

Issues  of  Interest  in  Proposed  Rule 

Several  specific  issues  within  the 
rulemaking  process  have  been  the  focus 
of  attention  among  interested  parties. 
Some  of  the  interest  is  in  response  to  the 
fact  that  damage  assessment  regulations 
were  promulgated  under  CERCLA. 
These  current  regulations,  codified  at  43 
CFR  part  11,  apply  to  both  hazardous 
substances  and  oils.  The  OPA  rule, 
when  it  becomes  effective,  will 
supersede  those  parts  of  the  CERCLA 
rule  that  deal  with  oil.  Therefore,  NOAA 
is  specifically  seeking  comments  on 
those  aspects  of  this  proposed  rule  that 
are  different  from  the  CERCLA  rule. 

Although  the  entire  proposed  rule  is 
open  for  comment,  NOAA  is  also 
particularly  interested  in  receiving 
comments  on  several  issues  that  have 
drawn  much  interest  from  very  different 
points  of  view.  These  issues  include: 
The  appropriate  standard  of  judicial 
review  of  damage  assessments;  the 
proposed  definition  of  assessment  costs; 
causation  as  it  relates  to  injury;  the  use 
of  a  compensation  formula  and  the 
nature  of  its  results;  and  whether  the 
trustee(s)  may  pool  recoveries  from 
various  "small"  discharges  to  conduct 
restoration  efforts  from  a  regional  or 
watershed  approach.  Specific  economic 
issues  include:  the  recovery  of  passive 
use  values  for  natural  resources  and  the 
measurement  of  these  values  using  the 
contingent  valuation  method;  and  the 
appropriate  discount  rate  to  use  in 


converting  damages  to  current  dollars. 
Each  of  these  issues  is  discussed  in  the 
following  pages. 

Review  on  the  Record 

Section  1006(c)  of  OPA  provides  that 
the  trustees  shall  "develop  and 
implement  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent,  of  the 
natural  resources  under  their 
tru.steeship. "  Section  1006(c)(5) 
provides  that  "plans  shall  be  developed 
and  implemented  under  this  section 
only  after  adequate  public  notice, 
opportunity  for  a  hearing  and 
consideration  of  all  public  comment." 
NOAA  is  proposing  to  implement  these 
provisions  by  requiring  the  trustee(s)  to 
doc:ument  development  of  restoration 
plans  in  an  administrative  record 
through  notice  and  comment 
prot»dures. 

A  majority  of  the  commenters  who 
have  spoken  to  the  issue  of  the 
administrative  record  and  judicial 
review  "on  the  record"  support  the 
concept.  Several  commenters  pointed 
out  that  these  assessments  involve 
highly  technical,  scientific  findings  in 
which  courts  have  traditionally  treated 
the  agency's  determination  with  great 
deference.  Therefore,  the  commenters 
conclude  that  judicial  review  of  the 
assessment/restoration  plan  should  be 
conducted  on  the  administrative  record, 
applying  an  arbitrary  and  capricious 
standard. 

Other  commenters,  however,  contend 
that  NOAA  would  exceed  its  statutory 
authority  in  granting  such  a  standard  of 
review.  Several  commenters  stated  that 
the  responsible  party  has  the  legal  right 
to  a  jury  trial  in  natural  resource  damage 
asse.ssment  disputes  as  guaranteed  by 
the  United  States  Constitution.  The 
commenters  argued  that  every  CERCLA 
natural  resource  damage  case  that  has 
addressed  the  issue  has  required  a  jury 
trial  for  these  aciions  at  law.  therefore, 
issues  related  to  the  selection  of 
assessment/restoration  plans  must  be 
decided  by  a  trial  court. 

NOAA  notes  that  the  administrative 
record  provisions  in  the  proposed  rule 
are  intended  to  implement  several 
important  policy  concerns  expressed  by 
Congress  in  OPA.  NOAA  has  considered 
administrative  law  principles  and 
various  comparable  policies  found  in 
CERCLA  to  be  relevant  to  the  natural 
resource  damage  assessment  process  in 
several  areas.  The  administrative  record 
provisions  of  this  proposed  rule  are 
intended  to  create  an  open  assessment/  • 
restoration  process  to  allow  an  objective 
evaluation  of  how  to  restore  or  replace 
resources  injured  by  discharges  of  oil. 
Whether  these  provisions  would  result 
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in  "record  review"  is  ultimately  the 
decision  of  the  courts.  However.  NOAA 
feels  that  record  review  is  essential  for 
the  type  of  expeditious,  fair  assessments 
called  for  by  OPA.  and  specifically  asks 
for  comments  on  this  approach. 

Assessment  Costs 

OPA  allows  recovery  of  damages  for 
injury  to  natural  resources  as  well  as  the 
reasonable  costs  of  assessing  those 
damages.  Under  the  CERCLA  rule, 
reasonable  costs  are  defined  in  terms  of 
the  costs  being  less  than  the  anticipated 
damage  amount.  NOAA  has  received 
several  comments  in  support  of 
adopting  the  CERCLA  rule's  definition 
of  "reasonable  costs"  to  avoid  exorbitant 
assessment  costs.  However,  some 
commenters  have  argued  that  it  is 
difficuh  at  the  onset  of  a  discharge  to 
make  a  preliminary  damage  estimate 
that  will  then  be  used  to  shape  the 
subsequent  assessment. 

Within  the  proposed  rule.  NOAA  is 
defining  reasonable  costs  to  mean  those 
costs  associated  with  performing  an 
assessment  in  accordance  with  the 
proposed  rule.  The  proposed  rule,  in 
turn,  gives  guidance  for  each  phase  of 
the  assessment  as  to  the  reasonableness 
of  assessment  activities.  The  proposed 
rule  requires  that  any  studies  or 
procedures  be  directly  related  to  the 
purpose  of  the  assessment  and  are 
conducted  in  a  cost-effective  manner. 
This  approach  does  not  require  the 
trustee(s)  in  the  early  stages  of  a 
discharge  to  devise  a  preliminary 
estimate  of  total  damages  likely  to  result 
from  that  discharge.  However,  the 
proposed  rule  does  require  that  the 
assessment  be  conducted  in  such  a 
manner  to  avoid  unnecessary  and 
excessive  costs. 

Injury/Causation 

Under  section  1002  of  OPA.  liability 
is  established  when  there  is  any  injury 
to  a  natural  resource  resulting  from  a 
discharge  of  oil.  Injury  under  OPA 
encompasses  the  phrases  "injury  to," 
"destruction  of,"  "loss,"  and  "loss  of 
use."  The  definition  of  "injury" 
proposed  by  NOAA  is  different  from 
that  contained  in  the  CERCLA  rule. 

According  to  the  CERCLA  rule,  injury 
is  defined  as  "a  measurable  adverse 
change,  either  long-  or  short-term,  in  the 
chemical  or  physical  quality  or  the 
viability  of  a  natural  resource  resulting 
either  directly  or  indirectly  from 
exposure  to  a  discharge  of  oil  or  release 
of  a  hazardous  substance,  or  exposure  to 
a  product  of  reactions  resulting  from  the 
discharge  of  oil  or  release  of  a  hazardous 
substance."  The  definition  of  injury 
under  CERCLA  incorporates  the 
concepts  of  injury  and  causality. 


Federal  Register  /  VoL  59.  No.  5  /  Friday,  January  7.  1994  /  Proposed  Rules 


1073 


Specific  ir  jury  definitions  and 
causation  lor  resources  are  detailed  in 
the  CERCLA  rule. 

Under  the  OPA  proposed  rule,  NOAA 
has  attemf  ted  to  more  clearly  delineate 
these  term ;.  The  definition  of  injury 
under  the  i  DPA  proposed  rule  is  more 
relaxed  be  :ause  it  does  not  require  that 
there  be  a  'measurable"  adverse  change. 
Consequei  tly,  any  discharge  is  likely  to 
result  in  »  i  injury.  The  OPA  proposed 
rule  defim  s  injury  as  "any  adverse 
change  in  i  natural  resource,  or  any 
impairmei  t  of  a  human  or  ecological 
service  pr<  vided  by  a  resource."  Injury 
causation   i.e.,  definition  of  "injury 
resulting  f  -om  a  discharge")  has  been 
determine  1  when  the  trustee(s]  has 
demonstra  ted  that:  (1)  With  direct 
exposure,  a)  the  natural  resource  was 
exposed:  (p)  there  is  a  pathway  between 
the  discharge  and  exposed  natural 
resource;  i  nd  (c)  the  exposure  of  oil.  its 
componer  ts.  or  by-products  has  been 
shown  by  rigorous  and  appropriate 
scientific  i  nefhodology  to  have  an  - 
adverse  ef  ect  on  the  natural  resource  in 
laboratory  experiments  or  the  field;  or 
(2)  in  the  i  bsence  of  direct  exposure,  (a) 
the  advers  s  effect  on  or  impaired/ 
diminished  use  of  a  natural  resource  has 
been  show  n  by  rigorous  and  appropriate 
scientific  i  nethodology;  and  (b)  the 
adverse  ef  ect  on  or  impaired/ 
diminishe  i  use  of  the  natural  resource 
would  not  have  occurred  but  for  the  fact 
of  the  dis<  harge  or  threat  of  a  discharge. 
The  ratior  ale  for  this  approach  is  to 
simplify  t  le  legal  determination  of 
liability.  I  asically.  liability  is 
establishe  i  by  the  preseiKie  of  oil  in  the 
water.  Tht  i  trustee(s),  however,  recovers 
damages  I  y  establishing  a  causal  link 
between  t  le  presence  of  oil  and  the 
observed .  idverse  change  in  the  resource 
or  impairi  nent  of  a  human  or  ecological 
service.  C  }nceptually.  this  approach 
does  not  c  hange  substantially  the 
definition  of  injury  under  the  CERCLA 
rule. 

Compens  tion  Formulas 

The  pre  posed  rule  offers  a  new 
damage  ai  sessment  procedure  in  the 
form  of  c<  mpensation  formulas  for  both 
estuarinei  marine  and  inland  waters. 
The  estua'ine/marine  and  inland  waters 
compensation  formulas  described  in 
this  prop<ised  rule  are  applicable  to  the 
vast  majo  ity  of  oil  discharges.  An 
analysis  c  f  reported  coastal  discharges 
of  oil  fror  1 1973-1990  shows  that  99.8% 
of  the  disf;harges  were  less  than  50.000 
gallons  artd  99%  were  less  than  10.000 
gallons.  C  ompensation  formulas  would 
be  used  f(  ir  most  of  these  relatively 
small  dis(  :harges.  These  formulas  would 
allow  an  estimate  of  damages  per  gallon 
taking  into  account  average  restoration 
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costs,  plus  average  lost  direct  use  values 
pending  restoration.  For  various 
reasons,  passive  use  values  are  not 
included  in  these  formulas  at  this  time. 
The  formulas  assume  various  levels  of 
natural  resource  effects  likely  to  resuh 
from  the  discharge  of  oil.  These 
assumptions  consider  the  amount  and 
type  of  oil  discharged  and  region  and 
habitat  type  in  which  the  discharge 
occurs.  The  formulas  are  applicable  to  a 
wide  range  of  the  most  commonly 
discharged  oil  products.  This  approach 
allows  both  a  national  consistency  and 
regional  specificity. 

Some  commenters  expressed  concern 
that  such  formulas  may  under-value 
resources  in  industrialized  or 
biologically  d^raded  areas.  Others 
noted  several  disadvantages  in 
simplified  as.sessments.  including  the 
potential  overlapping  trustee  interests  in 
certain  natural  resources,  damages  will 
not  sufficiently  reflect  the  extent  of  the 
actual  injury,  and  the  risk  that  a 
compensatory  assessment  could  be 
transformed  into  a  punitive  exercise. 

Since  the  compensation  formula  is 
based  upon  averages,  it  is  impossible  to 
include  all  known  coastal  habitats  and 
every  combination  of  discharges.  As 
proposed,  the  Estuarine  and  Marine 
Environments  Compensation  Formula  is 
based  upon  55  representative  province/ 
habitat  combinations,  ranging  from 
Northern  Maine  to  the  Alaskan  coast, 
the  Hawaiian  and  Pacific  Islands.  The 
Inland  (Freshwater)  Waters 
Compensation  Formula  is  based  upon 
100  representative  province/habitat 
combinations  representing  the  Great 
Lakes  and  other  inland  waters  by  type, 
i.e..  river,  lake,  fast  flowing  stream,  etc. 
By  comparing  the  habitat  of  the  actual 
discharge  with  the  province  and  specific 
habitat  used  to  estimate  the  damages  in 
the  formula,  the  trustee(s)  should,  in 
most  cases,  find  the  most  applicable 
scenario.  NOAA  emphasizes  that  the 
primary  advantages  of  a  compensation 
formula  are  for  simplicity  and  cost- 
effectiveness. 

In  cases  where  the  circumstances  of 
an  actual  discharge  are  determined  to  be 
far  out  of  the  bounds  of  the 
compensation  formula,  the  trustee(s) 
should  consider  the  use  of  another 
assessment  procedure.  The 
compensation  formulas  generate 
damages  based  on  average  restoration 
costs  and  average  diminution  of  value  of 
the  affected  natural  resources  and  are 
thus  compensatory  as  authorized  by 
OPA.  Therefore,  the  compensation 
formulas  are  not  akin  to  punitive 
damages. 

NOAA  is  also  proposing  that  the 
damages  generated  by  the  compensation 
formulas  will  be  conclusive  in  nature. 


That  is,  once  the  rule  becomes  final  and 
survives  any  judicial  review,  parties 
may  challenge  the  information  used  in 
applying  the  formulas  in  a  particular 
assessment,  but  may  not  challenge 
within  that  assessment  the  underlying 
data  used  in  developing  the  formulas. 

Regional  Restoration  Plans 

Section  1006(0  of  OPA  requires  that 
sums  recovered  as  damages  be  used  to 
develop  and  implement  a  plan  for  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  injured  natural 
resources.  The  proposed  rule  describes 
two  types  of  Restoration  Plans.  First,  the 
trustee(s)  may  develop  an  Incident- 
Specific  Restoration  Plan  to  address  the 
effects  of  the  discharge  of  concern.  This 
plan  would  be  based  upon  the 
restoration  planning  guidance  given  in 
the  proposed  rule.  This  plan  should 
serve  to  define  the  objectives  and 
approach  based  on  a  sound 
decisionmaking  process  for  the 
particular  discharge  site.  However, 
under  this  proposed  rule,  the  trustee(s) 
would  also  be  allowed  to  pool 
recoveries  to  apply  them  to  a  Regional 
Restoration  Plan.  These  plans  could  be 
developed  on  a  geographical  or  habitat 
basis  to  allow  the  recovery  of  the  system 
covered  by  the  plan.  Where  such  a  plan 
already  exists,  whether  developed 
through  prespill  planning  efforts  or 
under  regular  management  efforts,  that 
plan  may  be  used  if  it  has  been 
developed  through  a  public  review  and 
comment  process  that  considers  the 
major  factors  contained  in  the 
restoration  plarming  guidance  in  the 
rule.  The  plan  must  also  address  the 
same  or  similar  resource  injuries  as 
those  identified  in  the  assessment 
procedure.  These  requirements  are 
completely  consistent  with  the  current 
CERCLA  rule,  which  also  allows  for 
pooling  damages.  This  option  will  likely 
be  most  useful  in  areas  with  long-term 
pollution  effects  where  damages  from  a 
single  discharge  would  be  too  small  to 
"restore"  the  ecosystem  or  where  the 
planning  costs  for  the  restoration  after  a 
single  discharge  would  be  quite  high 
compared  to  the  damage  figure. 
However,  where  a  Regional  Restoration 
Plan  has  not  been  developed,  an 
Incident-Specific  Restoration  Plan  must 
be  developed  for  use  of  the  damages 
recovered. 

Several  commenters  have  strongly 
rejected  the  use  of  recoveries  from 
several  discharges  for  an  ecosystem, 
bay.  or  area  approach.  The  commenters 
argued  that  pooling  and  usage  of  funds 
is  contrary  to  the  principles  of 
compensatory  damages  and  avoidance 
of  double  damages  enunciated  by 
Congress  in  passing  OPA.  Further,  this 


usage  contradicts  section  1006(0  that 
"there  be  a  nexus  between  monies 
recovered  resulting  from  a  particular 
spill  and  their  use  to  restore  or  enhance 
the  specific  resources  'affected  by  a 
discharge.' "  Other  commenters, 
however,  have  supported  a  pooling  of 
funds  in  order  to  fund  a  restoration  plan 
for  an  entire  region,  provided  a  legally- 
approved  regional  restoration  plan 
exists. 

NOAA  does  not  believe  that  pooling 
recoveries  for  use  in  a  Regional 
Restoration  Plan  contradicts  the 
requirement  in  OPA  that  recoveries  be 
used  to  restore  the  resources  affected  by 
a  discharge.  A  relatively  small  recovery, 
assessed  by  a  compensation  formula,  is 
unlikely  to  be  sufficient  to  restore  a  bay 
or  ?stuary  affected  by  a  discharge  where 
many  forces  are  working  to  degrade  that 
ecosystem.  By  pooling  recoveries,  the 
trustee(s)  has  a  chance  to  carry  out 
meaningful  actions  to  help  that  system 
recover.  The  responsible  party  will  be 
able  to  defend  against  an  attempted 
double  recovery  by  showing  how  the 
damage  figure  is  to  be  applied  within 
the  regional  plan. 

Resource  Values 

The  major  focus  on  economic  issues 
within  the  rulemaking  has  been  the 
question  of  what  types  of  values  should 
be  included  in  a  damage  assessment  and 
what  methods  should  be  used  to 
measure  those  values.  Section  1006(d) 
of  OPA  authorizes  the  trustee(s)  to 
recover:  The  cost  of  restoring, 
rehabilitating,  replacing  or  acquiring  the 
equivalent  of  the  injured  or  lost  natural 
resources  and/or  services:  the 
diminution  in  value  of  the  injured  or 
lost  natural  resources  pending 
restoration;  plus  the  reasonable  cost  of 
assessing  those  damages.  In  the 
proposed  rule,  the  total  diminution  in 
value  of  resources  and/or  services 
affected  by  a  discharge  is  referred  to  as 
compensable  values,  which  include  all 
reliably  calculated  values  that  comprise 
the  total  diminution  in  value  of  lost  or 
diminished  services  of  trust  resources  as 
a  result  of  a  discharge,  from  the  onset 
of  the  event  until  recovery  to  baseline  or 
comparable  conditions  is  deemed 
complete  by  the  tnistee(s).  In 
accordance  with  the  OPA  Conference 
Report,"diminutipn  of  value"  refers  to 
the  standard  for  measuring  resource 
damages  cited  in  the  D.C.  Circuit  Court 
decision  on  Ohio  v.  DOI.  The  Ohio 
opinion  defines  "use  values"  broadly,  to 
encompass  both  direct  use  and  passive 
use  values  that  can  be  reliably 
calculated,  i.e.,  calculated  in  a  manner 
that  is  trustworthy  or  worthy  of 
confidence. 


Direct  use  values  are  defined  as  the 
value  individuals  derive  from  direct  use 
of  a  natural  resource.  Direct  uses  of 
resources  include  both  consumptive 
uses,  such  as  fishing  and  hunting  in 
which  resources  are  harvested,  and 
nonconsumptive  uses,  in  which  the 
activity  does  not  reduce  the  stock  of 
resources  available  for  others  at  another 
time,  such  as  bird  watching  and 
swimming.  Passive  use  values  are 
defined  as  the  values  individuals  place 
on  natural  resources  independent  of 
direct  use  of  a  resource  by  the 
individual.  The  term  "nonuse  values" 
has  also  been  used  to  refer  to  the  same 
concept,  but  NOAA  prefers  the  term 
"passive  use  values."  Passive  use  values 
include,  but  are  not  limited  to:  the  value 
of  knowing  the  resource  is  available  for 
use  by  family,  friends,  or  the  general 
public;  and  the  value  derived  from 
protecting  the  natural  resource  for  its 
own  sake;  and  the  value  of  knowing  that 
future  generations  will  be  able  to  use  the 
resource. 

Some  interested  parties  have  asserted 
that  passive  use  value  damages  should 
only  be  assessed  for  permanent  or  long- 
lasting  injuries  to  unique  natural 
resources — atypical  conditions  for 
discharges  of  oil.  They  argued  there  is 
no  need  for  comp>ensation  for  lost 
passive  use  values  when  the  resource 
will  fully  recover  and  when 
compensation  will  be  paid  for  direct  use 
losses  pending  restoration. 

Others  have  argued  that  passive  use 
values  should  be  included  in  damage 
assessment,  because  exclusion  would 
understate  the  true  cost  of  exposing 
natural  resources  to  environmentally 
risky  activities.  They  have  also  argued 
that  exclusion  of  passive  use  values 
would  induce  systematic  reallocation  of 
environmentally  risky  activities  to  those 
environments  that  generate  greater 
passive  use  values  relative  to  direct  use 
values. 

NOAA  has  found  no  empirical 
evidence  to  suggest  that  a  natural 
resource  must  be  unique,  non- 
reproducible  and/or  permanently 
injured  in  order  to  have  significant 
passive  use  values.  NOAA  recognizes 
that,  in  cases  involving  temporary 
injury,  individuals  may  not  experience 
a  significant  sense  of  loss  because  the 
existence  of  the  resource  is  not 
permanently  threatened.  NOAA  has 
found  ample  evidence,  from  the  OPA 
Conference  Report  and  the  decision  m 
Ohio  V.  DOI,  to  believe  that  "diminution 
of  value"  refers  to  the  standard  for 
measuring  resource  damages  cited  in 
Ohio  V.  DOI.  This  opinion  defines  "use 
values"  broadly,  to  encompass  both 
direct  use  and  passive  use  values  that 
can  be  reliably  measured.  NOAA 
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believes  that  failure  to  include  all 
relevant  categories  of  damages  in  a 
claim  would  understate  the  true  loss  to 
the  American  public  attributable  to  a 
discharge  of  oil.  Under  OPA.  and  in 
accordance  with  the  Ohio  v.  DOI 
decision,  passive  use  values  are  a 
component  of  compensable  values  that 
are  necessary  to  fully  compensate  the 
public  for  losses  as  a  result  of  a 
discharge,  and  to  return  the  public,  as 
nearly  as  possible,  to  the  level  of  well- 
being  it  enjoyed  before  the  discharge. 

Contingent  Valuation  Method 

In  the  Ohio  decision,  the  D.C.  Circuit 
Court  determined  that  the  interim  lost 
value  portion  of  the  claim  was  to 
include  total  resource  value, 
encompassing  both  direct  use 
(recreational,  commercial,  cultural/ 
historical)  and  passive  use  of  resources. 
In  the  comments,  there  has  been 
substantial  discussion  about  contingent 
valuation  (CV).  the  only  known 
methodology  for  measuring  the  passive 
use  component  of  total  resource  value. 
CV  is  a  survey-based  approach  to  the 
valuation  of  nonmarket  goods  and 
services  that  relies  on  a  questionnaire 
for  the  direct  elicitation  of  information 
about  the  value  of  the  good  or  service 
in  question. 

Contingent  valuation  surveys 
generally  measure  total  value  of  a  good 
or  service,  which  includes  both  direct 
use  value  and  p>assive  use  values. 
Because  passive  uses  of  resources  leave 
no  behavioral  trace,  they  are  difficult  to 
validate  externally.  A  number  of 
criticisms  of  CV  pertain  specifically  to 
its  use  in  valuing  the  passive  use 
component  of  total  use  value  and  the 
difficulty  of  external  validation  of  that 
component  of  total  value.  Proponents  of 
CV  assert  that  these  problems  are  not 
inherent  to  the  method  and  that  well- 
designed  and  well-executed  CV  studies 
can  eliminate  them  or  render  them 
inconseouential. 

Thougn  no  other  methods  are 
available  to  provide  alternative 
estimates  of  the  passive  use  component 
of  total  value,  it  is  possible  to  develop 
a  variety  of  tests  to  evaluate  the  validity 
of  the  responses.  Due  to  the  substantial 
interest  in  the  topic,  NOAA  convened  a 
panel  of  experts  co-chaired  by  two 
Nobel  laureates,  to  evaluate  the 
reliability  of  CV  to  measure  passive  use 
values.  The  report  issued  by  the  panel 
is  part  of  the  administrative  record  of 
this  rulemaking,  along  with  the 
comments  received  fiiom  economists, 
industry  representatives  and  other 
interested  parties.  Based  upon 
information  in  the  panel's  report  and 
other  comments.  NOAA  is 
recommending  several  validity  tests  in 
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guidance  f  tr  designing  and  conducting 
CV  studies  provided  in  the  proposed 
rule. 

NOAA  ii  proposing  that  reliable 
estimates  ( f  lost  passive  use  value  due 
to  dischar{  es  of  oil  can  be  estimated 
using  CV  s )  long  as  the  CV  study 
follows  the  guidance  offered  in  this 
preamble  ajnd  the  proposed  regulations. 
This  guida  ice  basically  states  that  the 
trustee(s)  s  lould  follow  a  conservative 
approach  \  'hen  designing  a  CV 
instrument .  that  is,  to  choose  the  design 
that  would  understate  the  natural 
resource  damage  rather  than  overstate 


the  damagi 
Onec 

damage  as: 


enter  has  noted  that  any 
ssment  rule  authorizing  CV 
to  measure!  passive  use  damages  could 
well  cost  tie  U.S.  economy  hundreds  of 
millions  oldollars  annually  by 
generating  JBXcessively  high  estimates  of 
passive  use  damages  and  could  result  in 
the  bankruptcy  of  some  responsible 
parties.  The  proposed  rule  has  been 
designatedlas  a  "major"  rule  because  of 
the  significant  issues  involved  in  the 
rulemaking.  However,  because  of  the 
difficulty  of  evaluating  the  effects  of 
alternative^  to  this  proposal,  a 
Regulatoryjlmpact  Analysis  under  E.O. 
12866  is  not  necessary  and  has  been 
waived. 

Discounting  Damages 

Calculation  of  natural  resource 
damages  wf  11  generally  require  the  use   ' 
of  discounting  in  the  estimation  of:  (1) 
Estimated  restoration  costs;  (2) 
diminution  in  value  of  the  injured  or 
lost  resources  pending  restoration;  and 
(3)  damagd  assessment  and  restoration 
costs  incurred  by  the  trustee(s). 
"Discountihg"  is  a  widely  used 
economic  procedure  that  allows  the 
trustee(s)  to  convert  past  and  future 
damage  suns  to  current  dollars.  This 
conversion;  is  necessary  for  the  tnistee(s) 
to  be  able  t0  present  a  claim  for  a  "sum 
certain."  Ciirrently.  the  CERCLA  rule 
requires  th  it  a  10%  discount  rate  be 
used.  NOA  \  is  proposing  that  the  U^. 
Treasury  rate  should  be  used  for 
discountinc  a  trustee  dam^e  claim. 

DISCUSSK  >N 

Subpart  A 

Scope,  Api  licabHity,  Purpose 

OPA  provides  for  the  prevention  of. 
liability  foe.  removal  of.  and 
compensation  for  the  discharge  of  oil 
into  or  upoi  the  navigable  waters  or 
adjoining  shorelines  of  the  United 
States,  including  the  natural  resources 
of  the  Exclusive  Economic  Zone.  OPA 
provides  fie  r  the  designation  of  federal, 
state,  India  fi  tribe,  and/or  foreign 
officials  to  ict  on  behalf  of  the  public  as 
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trustee(s)  for  the  nation's  natural 
resources.  In  the  event  that  natural 
resources  are  injured,  destroyed,  lost,  or 
the  loss  of  use  of  natural  resources 
occurs  as  a  resuh  of  a  discharge  of  oil 
covered  by  OPA.  these  officials  are  to 
assess  natural  resource  damages,  present 
a  claim  to  the  RP(s),  recover  damages, 
and  develop  and  implement  a  plan  for 
the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent  of  natural  resources  and/or 
services  under  their  trusteeship. 

This  part  applies  to  assessments  of 
damages  resulting  ft-om  discharges  of  oil 
where  those  discharges  occurred  after 
the  effective  date  of  OPA  (August  18. 
1990).  Discharges  involving  mixtures  of 
oil  and  hazardous  substances  would 
ordinarily  be  covered  by  CERCLA. 
However,  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA)  has  issued 
guidance  on  the  petroleum  exclusion 
under  sections  101(14)  and  104(a)(2)  of 
CERCLA.  (U.S.  EPA  Memorandum  on 
the  Petroleum  Exclusion  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  July  31. 1987;  SNA  Environment 
Reporter  41:3321.  2/12/88.)  Under  this 
guidance  oil  covered  by  OPA  would  be: 
(1)  Crude  oil  and  fractions  of  crude  oil 
including  the  hazardous  substances, 
such  as  benzene,  toluene,  and  xylene, 
which  are  indigenous  to  petroleum  and 
its  refined  products;  and  (2)  hazardous 
substances  that  are  normally  mixed  with 
or  added  to  crude  oil  or  crude  oil 
fractions  during  the  refining  process, 
including  hazardous  substances  that 
have  increased  in  level  as  a  result  of  the 
refining  process.  However,  hazardous 
substances  added  to  petroleum  that 
increase  in  concentration  through  any 
process  other  than  refining,  or  added  as 
a  result  of  contamination  of  the 
petroleum  during  use  (including  waste 
oil),  would  not  be  excluded  from 
CERCLA.  For  example,  the  presence  of 
dioxin  in  oil  used  as  a  dust  suppressant 
on  highways  would  bring  a  discharge  of 
such  a  mixture  under  the  jurisdiction  of 
CERCLA.  not  OPA. 

This  part  applies  to  all  natural 
resource  damages  caused  by  oil  (as 
defined  by  the  Clean  Water  Act 
amended  by  OPAJ  dischai^ged  into 
navigable  waters  of  the  United  States. 
The  "oil"  definition  includes  petroleum 
and  non-petroleum  (e.g..  animal, 
vegetable,  and  wood  chemical).  A 
natural  resource  damage  assessment 
may  be  appropriate  even  in  discharges 
caused  by  carriers  transporting 
quantities  smaller  than  the  threshold 
limits  that  would  require  OPA  response 
plans.  The  determination  of  when 
natural  resource  damage  assessment 
will  be  conducted  is  a  responsibility  of 


the  trustee(s)  acting  on  behalf  of  the 
public. 

NOAA  is  using  in  the  proposed  rule, 
the  OPA  definition  of  natural  resources 
that  provides  for  various  degrees  of 
government  regulation,  management  or 
other  form  of  control  over  the  natural 
resources  to  make  the  OPA  natural 
resource  damage  provisions  applicable. 
The  proposed  rule  repeats  the  statutory 
language  of  "belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to.  or 
otherwise  controlled  by,"  and  thus 
covers  a  broad  range  of  government 
interest  in  natural  resources  on  behalf  of 
the  public.  Pursuant  to  that  language, 
general  sources  of  authority  for  recovery 
under ihe  rule  could  include,  but  not 
ne<:essarily  be  limited  to,  relevant  treaty 
or  other  provision  of  international  law, 
constitution,  statute,  common  law, 
regulation,  order,  deed  or  other 
conveyance,  permit,  or  agreement. 

The  statutory  phrase  "Belonging  to" 
connotes  ownership  and  would  cover 
government-owned  lands,  as  well  as 
resources  affixed,  i.e.,  permanently 
attached,  to  such  lands.  However,  the 
remaining  terms,  "managed  by.  held  in 
trust  by.  appertaining  to.  or  otherwise 
controlled  by,"  ensure  a  wide  range  of 
legitimate  government  interest  in 
natural  resources  that  may,  in  fact,  be 
held  in  private  ownership. 

Therefore,  the  proposed  mie  directs 
the  trustee(s),  or  co-trustees,  to  state 
briefiy  the  authority  for  asserting 
trusteeship,  or  co-trusteeship  in  the 
Preassessment  Report  and  in  the  Draft 
Assessment/Restoration  Plan.  In 
describing  the  natural  resources  of 
concern  to  the  Irustee(s),  the  trustee(s) 
will  cite  the  relevant  treaty  or  other 
provision  of  international  law, 
constitution,  statute,  common  law, 
regulation,  order,  deed  or  other 
conveyance,  permit,  or  agreement 
providing  the  basis  for  the  trusteeship. 

This  part  supplements  the  procedures 
established  under  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  for  the  identification,  investigation, 
study,  and  response  to  a  discharge  of 
oil.  and  provides  procedures  for  a 
natural  resource  trustee(s]  to  determine 
compensation  for  injuries  to  natural 
resources  and/or  services  that  have  not 
been  nor  are  expected  to  be  sufficiently 
addressed  by  response  actions 
conducted  pursuant  to  the  NCP. 

This  part  provides  for  a  process  to 
develop  a  DARP  to  document  the  most 
appropriate  restoration  approach  for  the 
administrative  record,  with  its  estimated 
costs,  for  a  particular  discharge. 
Therefore,  any  judicial  review  of  the 
development  of  the  restoration 
component  of  the  assessment  would  be 


based  solely  upon  the  administrative 
record.  Once  the  restoration  approach  is 
developed,  the  trustee(s)  then  can 
determine  the  expected  interim  lost 
values.  It  is  anticipated  that  the 
calculation  of  those  values  would  not  be 
included  in  the  administrative  record 
and  would  not,  therefore,  be  reviewed 
on  the  basis  of  the  administrative 
record. 

Response  to  Comments 

Scope.  Applicability,  Purpose 

Comment:  Several  co'mmenters  noted 
that  the  damage  assessment  procedures 
outlined  in  this  proposed  rule  apply 
only  to  discharges  of  oil  under  OPA. 
These  commenters  pointed  out  that  this 
rule  replac-es  the  current  DOI  rule,  at  43 
CFR  part  11.  for  natural  resource 
damage  assessments  in  discharges  of  oil. 
One  of  these  commenters  noted  that  the 
DOI  rule  cannot  be  incorporated  since 
parts  of  that  rule  were  declared  illegal 
and  are  not  yet  revised. 

Response:  NOAA  agrees  that  the 
proposed  rule  only  applies  to  natural 
resource  damage  asse.ssments  performed 
for  discharges  of  oil  under  OPA.  When 
this  proposed  rule  is  promulgated  as  a 
final  rule,  it  will  supersede  those  parts 
of  the  current  43  CFR  part  11  that  deal 
with  discharges  of  oil  covered  by  OPA. 
The  status  of  43  CFR  part  1 1  is 
immaterial  to  this  ongoing  rulemaking 
since  only  those  sections  upheld  by  the 
Court  in  the  Ohio  decision  were  used  as 
a  starting  point  for  the  OPA  regulations. 

Comment:  One  of  these  commenters 
specifically  stated  that,  since  the 
decisions  of  Ohio  v.  U.S.  Department  of 
the  Interior  (Ohio)  and  State  of  Colorado 
V.  U.S.  Department  of  the  Interior 
^Co/oradoj  concerning  43  CFR  part  11 
were  decided  before  OPA's  passage, 
those  two  decisions  are  not  controlling 
over  NOAA's  rule.  These  commenters 
argue  that  Congress  was  aware  of  Ihe 
decisions  but  did  not  incorporate  them 
in  the  NOAA  charge  to  promulgate  this 
proposed  rule. 

Response:  NOAA  notes  that  the 
decisions  in  Ohio  and  Colorado  cases 
are  not  directly  controlling  on  the  OPA 
rules.  However,  the  decisions  do 
represent  the  only  existing  case  law  on 
some  of  the  issues  involved  in  this 
rulemaking.  Also,  Congress  did 
specifically  reference  the  Ohio 
decision's  definition  of  "diminution  of 
value"  in  the  Conference  Report  on 
OPA. 

Comment:  Several  commenters  noted 
that  the  natural  resource  damage 
assessment  rule  is  a  part  of  the 
regulatory  scheme  covered  by  OPA. 
These  commenters  urged  NOAA  to  keep 
this  perspective  in  mind  so  that  NOAA's 


nile  does  not  duplicate  or  overlap  other 
OPA  regulations;  therefore.  NOAA's 
rule  should  not  allow  punitive  damages, 
since  penalties  are  set  up  in  other 
provisions  of  OPA,  nor  should  this  rule 
allow  scientific  research  beyond  what  is 
needed  to  determine  the  natural 
resource  damages. 

Response:  NOAA  recognizes  that  this 
proposed  rule  is  but  a  small  part  of  the 
larger  scheme  of  regulations  required  by 
OPA.  For  example,  this  proposed  rule 
would  supplement  the  overall  activities 
surrounding  a  response  to  oil  discharges 
set  out  in  the  NCP.  40  CFR  part  300. 
There  are  also  regulatory  requirements 
for  transport  of  oil.  certification  of 
vessels,  etc..  called  for  by  Title  IV  of 
OPA.  These  other  rulemakings  are 
separate  and  apart  from  this  proposed 
rule.  NOAA  has  been  coordinating  with 
other  federal  agencies,  particularly  those 
other  agencies  that  have  regulatory  and 
planning  responsibilities  under  OPA  to 
ensure  consistency  and  avoid 
overlapping  requirements. 

NOAA  also  notes  that  Title  VII  of 
OPA  authorizes  an  ambitious  reseatrii 
and  development  program  on  oil 
pollution  to  cover  the  basic  research 
that  is  beyond  a  natural  resource 
damage  assessment.  As  noted  elsewhere 
in  the  preamble,  this  proposed  rule 
disallows  work  beyond  that  needed  to 
determine,  quanti^,  Restore, 
rehabilitate,  replace,  acquire  the 
equivalent,  and  value  injury  to. 
destruction  of.  loss  of.  or  loss  of  use  of 
natural  resources  and/or  services 
resultine  from  a  dischar^  of  oil. 

NOAA  further  recognizes  that 
penalties  or  other  punitive  measures  are 
provided  for  elsewhere  in  OPA.  The 
natural  resoun,-e  damage  provisions  of 
OPA  are  compensatory,  not  punitive.  A 
discussion  of  allowable  damages  is 
found  in  the  discussion  of  §990.14 — 
"Recovery  of  Damages"  and  elsewhere 
in  this  preamble. 

Comment:  One  commenter 
recommended  that  NOAA  consider 
clarifying  whether  CERCLA  or  OPA 
would  cover  a  particular  disc:harge  of 
oil. 

Response:  NOAA  notes  that  the 
previous  preamble  discussion  on  Ihe 
scope  of  this  proposed  rule  describes 
the  types  of  oil  that  are  covered  by  OPA. 

Comment:  One  commenter  suggested 
that  NOAA's  rule  should  serve  to 
provide  the  basic  framework  from 
which  different  state  and  local  agencies 
can  adopt  and  expand  upon  through 
implementation. 

Response:  NOAA  notes  that,  while  the 
use  of  the  proposed  rule  is  optional,  it 
is  hoped  that  the  guidance  and 
procedures  in  this  proposed  rule  will 
prove  useful  to  all  trustee  agencies. 
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Comment:  A  few  commenters 
discussed  the  requirement  that  new 
regulations  result  in  greater  benefits 
than  costs  to  society,  as  directed  by  E.O. 
12291  [now  E.0. 12866). 

Response:  NOAA  notes  that  this 
proposed  rule  is  explicitly  designed  to 
allow  for  expeditious  and  fair 
compensation  to  the  public  for  effects  of 
a  discharge  on  the  public's  natural 
resources.  Purely  speculative  damages 
clearly  are  not  allowed  under  this 
damage  assessment  process. 

Comment:  One  commenter  suggested 
that  the  natural  resource  damage 
assessment  rule  allow  for  consideration 
of  the  size  of  the  business  enterprise 
responsible  for  the  damages.  Another 
commenter  suggested  that  damages 
should  be  allocated  somehow 
proportionately  across  the  diH^erent 
stages  of  oil  production,  i.e.,  production, 
transport,  use. 

Response:  NOAA  points  out  that  the 
RP's  ability  to  pay  based  on  its  flnancial 
"size"  should  not  be  a  determining 
factor.  The  damage  assessment  process 
required  under  section  1006(e)  of  OPA 
is  to  determine  the  type  and  extent  of 
adverse  effects  and  define  the  best 
approach  for  the  recovery  of  the  affected 
natural  resources  and/or  services.  In 
fact.  Congress  explicitly  removes  this 
concern  from  the  assessment  of  damages 
by  allowing  uncompensated  claims 
against  the  Fund.  Allocation  across 
stages  of  production  is  not  possible 
within  this  proposed  rule. 

Comment:  One  commenter  stated  that 
loss  of  subsistence  use  of  resources 
should  be  covered  in  the  natural 
resource  damage  assessment  process. 

Response:  NOAA  points  out  that 
section  1002(b)(2)(C)  of  OPA 
specifically  provides  for  the  recovery  of 
damages  for  the  loss  of  subsistence  use 
of  natural  resources.  Such  damages  are 
recoverable  by  anyone  who  uses  natural 
resources  for  subsistence. 

Comment:  Although  several 
commenters  mentioned  that  section 
1006(e)  of  OPA  provides  a  rebuttable 
presumption  for  assessments  performed 
pursuant  to  the  natural  resource  damage 
assessment  rule,  one  commenter 
specifically  raised  the  question  of  how 
one  might  define  the  phrase  "in 
accordance  with."  One  commenter 
noted  that,  so  long  as  the  trustee(s) 
follows  the  rule  and  the  public  is  given 
the  opportunity  to  review  and  comment 
on  the  restoration  plans  called  for  by 
section  1006(c)(5),  the  trustee 's(s') 
determination  of  damages  is  granted  the 
rebuttable  presumption.  Another 
commenter  suggested  that  the  rebuttable 
presumption  should  only  apply  to 
issues  and  components  of  an  assessment 
that  are  specifically  included  in  the 


propos^  rule.  A  few  commenters 
questioned  the  relationship  between  the 
statut6i|ily  granted  rebuttable 
presum  ition  and  the  NOAA  suggestion 
of  asses  sments  being  conducted  "on  the 
record'  to  be  reviewed  under  the 
"arbitra  ry,  capricious,  or  otherwise  not 
in  acco  dance  with  law"  standard  of 
review.  Another  commenter  pointed  out 
that  th(  trustee(s)  is  also  entitled  to  the 
rebutta  »le  presumption  when 
presenting  a  claim  to  the  Fund. 

Resp  )nse:  NOAA  notes  that  the 
damage  assessment  and  restoration 
plannir  g  process  developed  through 
this  rul  imaking  is  a  framework  that 
offers  b  3th  guidance  and  a  range  of 
procedi  ires  for  the  trustee(s)  to  design 
the  ass(  ssment/riestoration  approach 
most  a|  propriate  for  the  specific 
dischar  ^e.  The  philosophy  of  this 
propos  d  rule  is  to  provide  flexibility  to 
allow  t  le  most  cost-effective 
assessn  ent/restoration  approach  for  a 
particu  ar  incident  while  giving 
guidani  :e  on  how  this  assessment  can  be 
conducted  using  "good  science." 

The  lebuttable  presumption  applies, 
in  the  statutory  language,  to  "any 
determ  nation  or  assessment  of  damages 
to  natu  'al  resources."  This  language 
indicat  is  that  the  entire  assessment, 
includ^g  the  dollar  figure  is  granted  the 
presunlption.  Given  the  need  for 
flexibil  ty  in  an  assessment,  the 
presun  ption  will  apply  to  any  part  of 
the  ass  tssment  conducted  pursuant  to 
this  proposed  rule,  even  if  some  part  of 
the  assi  sssment  activities  are  not 
specifK  :ally  listed  in  the  rule.  NOAA 
also  no  les  that  section  1006(e)  applies 
both  to  actions  against  an  RP  and  claims 
against  the  Fund. 

In  re  iponse  to  the  commenters' 
questic  ning  the  relationship  between 
the  reb  jttable  presumption  and  a  review 
on  the  «cord,  NOAA  notes  that  the 
rebutta  )le  presumption  goes  to  the 
trustee  s)  who  conducts  an  assessment 
"in  aa  ordance  with"  this  proposed 
rule.  T  lis  language  is  comparable  to  the 
"not  ir  consistent  with  the  NCP" 
langua  ;e  found  in  section  107(a)(4)(A) 
of  QER  XA,  which  allows  recovery  of 
response  costs  that  are  not  inconsistent 
with  tl  e  NCP  by  the  United  States,  a 
state,  c  r  an  Indian  tribe.  Therefore,  one 
challer  ging  such  costs  must  show  that 
the  cla  mant  acted  in  a  way  that  was 
incons  stent  with  the  NCP.  In  a  natural 
resoun  e  damage  assessment  under 
OPA,  t  le  trustee(s)  gets  a  rebuttable 
presur  iption  for  the  assessment 
condu  :ted  "in  accordance  with"  this 
propos  ed  rule.  Therefore,  someone 
challei  iging  the  assessment  must 
affirmi  tively  prove  that  the  assessment 
was  in  ;onsistent  with  the  assessment 
proces  >  set  forth  in  this  proposed  rule. 


JMI 


Reviewing  a  damage  assessment  "on 
the  record"  refines  the  phrase  "in 
accordance  with."  The  review  is  of  the 
information,  data,  and  procedures  used 
in  the  assessment/restoration  planning 
process,  to  determine  the  type  and 
extent  of  effects  and  best  approach  for 
ecosystem  recovery.  In  this  way, 
therefore,  the  rebuttable  presumption 
and  record  review  complement  each 
other.  (A  further  discussion  of  record 
review  and  this  proposed  rule  is 
provided  later  in  this  preamble.) 

Comment:  Several  commenters  noted 
that  NOAA  should  develop  guidance 
and  technical  support  documents,  rather 
than  rigid  rules.  One  other  commenter, 
however,  stated  that  the  proposed  rule 
should  contain  a  clear  process  to  ensure 
the  consistent  application  of  the  damage 
assessment  process  and  gain  public  trust 
in  that  process.  This  commenter  urged 
that  NOAA  not  limit  the  rulemaking  to 
developing  "guidance"  for  damage 
assessment  instead  of  providing  clear 
requirements.  Other  commenters 
recognized  that  national  uniformity  is  a 
desirable  goal,  but  less  formalized,  i.e., 
flexible  procedures  are  preferable  in 
dealing  with  a  wide  range  of  incidents. 

Response:  NOAA  believes  that 
flexibility  is  important  in  the  proposed 
rule.  The  trustee(s)  must  be  allowed  the 
ability  to  design  an  assessment/ 
restoration  approach  that  is  appropriate 
for  the  situation  at  hand.  No  national 
scheme  could  possibly  anticipate  all 
possible  discharge  situations.  In 
response  to  the  requests  for  guidance, 
NOAA  is  providing  guidance  on  the  best 
approaches  to  an  assessment,  in 
addition  to  certain  required  steps  and 
criteria.  NOAA  is  also  developing 
technical  guidance  documents  on: 
Preassessment,  Injury  Determination 
and  Quantification,  and  Restoration 
(Guidance  and  Bibliography),  as  part  of 
this  rulemaking. 

II.  Definitions 

Response  to  Comments 

"Acquisition" 

Comment:  One  commenter  disagreed 
with  grouping  "replacement"  and 
"acquisition"  together,  as  acquisition 
implies  an  o^-site  activity.  Another 
commenter  indicated  that  the  proposed 
definition  describes  "replacement,"  but 
the  definition  of  "acquisition  of  the 
equivalent"  should  also  incorporate  the 
requirement  of  "proximity  to  the 
affected  area."  for  the  purpose  of 
"enhancing  the  recovery  *   *   *  of  the 
ecosystem  affected  by  a  discharge."  In 
addition,  the  commenter  stated  that  the 
regulations  should  reflect  Congress' 
preference  for  on-site  restoration  and 
should  limit  the  availability  of  acquiring 


equivalent  resources  to  those  rare 
situations  where  the  cost  of  site  .specific 
restoration  would  be  "grossly 
disproportionate  to  the  value  of  the 
resources  involved." 

Another  commenter  noted  that 
acquisition  must  be  accompanied  by 
some  effort  to  restore  the  discharge- 
impaired  habitat.  Acquisition  involves 
only  a  transfer  of  property  accompanied 
by  a  net  loss  of  the  species  affected  by 
the  discharge.  However,  the  commenter 
also  stated  Lhat  acquisition  may  be  used 
to  replace  the  loss  of  resources' between 
the  time  of  initial  loss  and  full  recovery 
of  the  habitat  affected  by  a  discharge. 
One  commenter  noted  that  acquisition 
of  equivalent  resources  is  not  the  same 
as  replacement  because  it  does  not 
occur  in  the  area  affected  by  the 
discharge. 

Response:  NO.\A  agrees  that  the 
terms  "acquicition"  and  "replacemeiit" 
should  be  defined  separately.  NOAA 
recognizes  that  the  Conference  Report 
accompanying  OPA  states  that  the. 
alternative  of  acquiring  equivalent 
natural  resoun::es  should  be  chosen  only 
when  the  other  alternatives  are  not 
possible,  or  when  the  cost  of  those 
alternatives  would,  in  the  judgment  of 
the  trusfee(s),  be  grossly 
disproportionate  to  the  value  of  the 
natural  resources  involved.  This 
discussion,  however,  is  more 
appropriate  in  other  parts  of  the 
preamble  and  proposed  rule. 

"Baseline" 

Comment:  One  commenter  requested 
a  more  clear  definition  of  "baseline." 
Another  commenter  recommended  that 
the  definition  of  "baseline"  reflect  that, 
in  the  absence  of  reliable  data  on  natural 
variability,  the  baseline  condition  will 
be  the  condition  of  the  resources  that 
existed  at  the  location  and  time  of  the 
discharge.  Further,  the  commenter 
suggested  that  the  definition  be  replaced 
or  supplemented  with  the  following 
definition:  BaseUne  data  are  those 
which  have  been  collected  for  natural 
resources  and  environmental  variables 
of  interest  for  an  extended  period  of 
time  (typically  years)  on  a  regular  basis 
(e.g.,  annually,  quarterly)  up  to  the  time 
of  the  discharge.  This  database  should 
describe  the  temporal  mean  and 
variation  of  the  variable(s)  of  interest,  so 
that  statistically  significant  departures 
from  this  mean  could  be  measured. 
Baseline  data,  therefore,  should  "take 
into  account  the  natural  variability  that 
would  have  existed  at  the  assessment 
area."  The  commenter  suggested  that 
ideally,  the  last  sampling  period  in  a 
baseline  would  have  occurred 
immediately  prior  to  the  discharge  and 
included  specific  locations  that  are  or 


will  be  affected  by  the  discharge.  The 
commenter  stated  lhat  the  early 
sampling  program  cannot  provide  a 
baseline  (as  defined  above),  and  should 
be  clearly  distinguished  fi-om  a  baseline. 
The  early  sampling  program  cannot 
document  the  temporal  variability  in  the 
natural  environment,  especially  for 
resources  that  have  life  cycles  longer 
than  a  few  days  or  environmental 
variables  that  have  seasonal 
components. 

Response:  NOAA  agrees  lhat  the 
definition  of  baseline  should  be  clarified 
and  has  revised  the  definition 
accordingly.  The  definition  of  early 
sampling  has  been  deleted. 

"Biological  Resources" 

Comment:  One  commenter 
recommended  that  habitats,  such  as  the 
v.ater  column  or  substrate,  must  he 
included  as  "biological  resources"  along 
with  the  interrelationships  between 
species  that  are  neces.sary  for  a  normal 
healthy  functioning  ecosystem.  The 
commenter  arpjed  lhat  species  depend 
on  these  habitats  for  successful 
completion  of  their  normal  life  histories. 
If  the  discharge  adversely  affects  these 
ecosystem  components,  then  it  should 
be  presumed  that  injury  ?o  biological 
resources  has  occurred. 

Response:  NOAA  has  deleted  the 
definition  of  "biological  resourcps" 
along  wi|h  tliosa  for  "air."  "drinking 
water  supply,"  and  "surface  water." 
NOAA  believes  that  these  natural 
resources  are  included  in  the  statutory 
definition  of  natural  resources,  which 
encompass  "other  resources  belonging 
to,  managed  by,  held  in  trust  by, 
appertaining  to,  or  otherwise  controlled 
by,"  the  trustee(s).  NOAA  takes  the 
position  that  this  provision  includes 
biological  resources,  and  therefore  there 
is  no  need  for  a  separate  definition. 
Further,  NOAA  interpnjts  the  statutory 
definition  as  sufficiently  broad  to 
include  the  water  column  or  substrate. 
Accordingly,  a  trustee(s)  may  seek 
damages  for  injury  to  the  water  column 
or  substrate. 


offset  resource  injuries  between  the  time 
of  the  discharge  incident  and  full 
recovery  following  implementation  of 
the  restoration  plan.  "The  term 
"compensation"  must  either  be 
incorporated  as  a  part  of  the  definition 
for  "restoration  or  rehabilitation"  or 
contained  in  a  separate  definition  as 
proposed.  This  concept  for 
compensation  should  also  be  included 
within  the  scope  of  "damages." 

Response:  NOAA  has  not  specifically 
defined  "compensation."  However, 
§990.14  of  this  proposed  rule  addresses 
recoveries  and  includes  items  that  the 
commenter  suggested  should  be 
compensable.  The  trustee(s),  therefore, 
may  recover:  (1)  For  injury  to  natural 
resources  and/or  services  through  the 
recovery  period,  including  monitoring 
costs,  (2)  costs  of  emergency  restoration 
(3)  the  reasonable  costs  of  assessment 
including  preassessment  and 
methodologies  provided  for  in  the 
various  assessment  procedure.  (4)  the 
cost  of  restoration,  rehabilitation, 
replacement,  or  acquiring  equivalent 
resources,  and  (5)  interest  on  the 
amounts  recoverable,  as  provided  in 
section  1005  of  OPA. 


"Compensation" 

Comment:  One  commenter  suggested 
"compensation"  is  the  sum  total  of 
payment  for  damages  to  natural 
resources.  The  commenter  noted  that 
payment  shall  include  costs  for  injury 
and  assessment  investigations, 
restoration  of  affected  resources  in  the 
assessment  area,  monitoring  of  the 
restoration  implementation,  necessary 
mid-course  adjustments  to  the 
restoration  plan  based  on  monitoring 
results,  and  acquisition  of  additional 
habitat  for  the  sam«  or  comparable 
resources  affected  by  the  discharge  to 


"Control  Area"  or  "Resource  and 
Reference  Area"  or  "Resource" 

Comment:  One  commenter  believed 
"control  area."  "control  resource." 
"reference  area."  or  "reference 
resource"  need  further  definition  and 
clarification.  The  commenter  stated  that 
all  have  identical  definitions  and  are 
f JOSS- referenced  In  the  earlier  notice. 
The  commenter  recommended  that  the 
terms  "control  area"  and  "control 
resource"  be  deleted  or  restricted  in  the 
regulation,  and  that  the  terms  "reference 
area"  and  "reference  resource"  be  used 
instead.  The  word  "control"  should 
only  be  used  in  relation  to  the 
laboratory  or  some  microcosm  and 
mesocosm  testing  facilities.  The 
commenter  believed  that  "control  ar«a' 
refers  to  completely  controlled  systems 
Natural  environments,  however,  are 
affected  by  many  variables  (in  time  and/ 
or  space).  The  commenter  noted  that 
"reference  area"  data  and  information 
are  collected  following  the  discharge, 
but  in  areas  unaffected  by  the  discharge 
The  reference  areas  should  be  as  nearly 
identical  to  the  affected  areas  as 
practical,  except  that  there  will  not  be 
oil  from  the  incident  in  the  reference 
area.  The  reference  area  sampling 
program(s)  should  be  identical  to  those 
in  the  affected  areas  in  order  to  conduct 
quantitative  comparisons  regarding 
effe».is,  recovery,  natural  variation,  etc. 
Further,  the  commenter  stated  the 
"reference  area"  concept  is  based  on  the 
reality  that  there  may  be  frequent  and 
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often  substantial  change  in  physical, 
chemical,  and  ultimately,  biological 
variables  in  the  natural  resources  of 
interest,  due  to  natural,  not  man-made, 
factors.  These  natural  changes  should  be 
monitored  so  that  ^helr  influence  on  the 
affected,  and  recovering,  community 
can  be  evaluated.  Thecommenter  noted 
that  the  effect  of  natural  variation,  as 
documented  in  reference  areas,  on 
affected  areas  may  be  very  important  in 
the  injury  assessment  and  quantification 
phases  of  the  natural  resource  damage 
assessment,  and  thus  in  the  ultimate 
damages  assessed  against  the  RP. 

Response:  NOAA  recognizes  that  the 
terms  "control"  and  "reference"  are 
distinct.  NOAA  has  incorporated  the 
commenter's  concerns  both  in  the  rule 
and  preamble  language.  NOAA  further 
has  addressed  the  importance  of  natural 
variation  in  the  damage  assessment 
process. 

"Destruction" 

Comment:  One  commenler  believed 
the  definition  of  "destruction"  is  so 
narrow  that  almost  nothing  will  be 
covered  because  "total"  and 
"irreversible  loss"  are  very  difficult  to 
achieve.  Further,  the  commenter 
suggested  that  this  definition  be 
omitted. 

Response:  NOAA  agrees,  in  part,  and 
has  revised  the  definition  by  deleting 
the  phrase  "irreversible  loss." 

"Drinking  Water  Supply" 

Comment:  One  commenter  suggested 
that  a  "drinking  water  supply"  for  less 
than  ten  people  would  not  justify 
restoration  so  that  an  alternate  supply 
would  be  a  better  answer  for  the  limited 
period  an  oil  discharge  would  affect 
such  a  water  supply.  Another 
commenter  noted  the  definition  is  too 
broad  as  it  would  cover  any  water 
supply  that  one  person  might  drink 
once.  The  commenter  suggested  that  the 
definition  be  amended  to  read  "drinking 
water  supply"  means  any  raw  or 
finished  water  which  is  or  may  be  used 
by  a  public  water  system,  as  defined  in 
the  Safe  Drinking  Water  Act.  or  as 
drinking  water  by  one  or  more 
individuals  on  a  regular  basis. 

Response:  NOAA  has  deleted  the 
definition  of  "drinking  water  supply" 
because  it  is  included  in  the  statutory 
definition  of  natural  resources. 

"Early  Sampling  Data" 

Comment:  One  commenter  noted 
"early  sampling  data"  are  those 
obtained  in  the  early  sampling  of  both 
affected  and  reference  areas 
immediately  after  the  discharge  occurs. 
The  commenter  stated  that  often  this 
program  will  be  designed  without 


benefit  op  baseline  or  historical  data  (as 
defined  Earlier).  The  early  sampling 
program  provides  data  on  the  natural 
resources  and  environmental  variables 
at  the  time  of  the  discharge.  It  may  be 
describee  as  a  "time  slice."  a 
"benchmark."  or  a  "base  point"  in  time, 
compare  j  to  a  baseline  (i.e..  a  series  of 
"base  points"). 

Respo  ise:  NOAA  agrees  with  the 
commen  er's  description  of  early 
samplin;  data.  While  NOAA  has  not 
include(  the  phrase  "early  sampling 
data"  in  he  definitions  section,  the 
concept!  outlined  by  the  commenter  are 
includec  in  the  preamble  and  this 
propose<  rule. 

"Equiva  ant" 

Comm  ?nt:  Two  commenters  stated 
"equival  mt"  resources  under  this 
section  a  re  resources  that  the  trustee(s) 
determir  es  are  comparable  to  the 
injured  r  jsources.  They  noted 
"equival  ;nt"  resources  should  be 
acquired  to  enhance  the  recovery, 
producti  ,'ity.  and  survival  of  the 
ecosyste  n  affected  by  a  discharge, 
preferab  y  in  proximity  to  the  affected 
area.  Am  tther  commenter  defined 
"equival  snt"  as,  "to  have  equal  power 

•  *  •  ec  Lial  in  force,  amount  or  value 

•  *  •  CO  rresponding  or  virtually 
identical'especially  in  effect  or  function 

•  •   •"Vl/ebster's  New  Collegiate 
Dictionajy  (1981).  The  commenter  noted 
that  NOAA  does  not  define  the  term 
"equival^t"  and  recommends  a 
nationally  consistent  definition  be 
developad. 

flespoise.  The  OPA  Conference 
Report.  H.R.  101-653  at  p.  109,  defines 
"equivalent"  to  mean  natural  resources 
that  the  tKistee(s)  determines  are 
comparable  to  the  injured  natural 
resource!.  NOAA  adopts  a  similar 
definition. 

"Exposek  to"  or  "Exposure  of" 

Comment:  One  commenter  noted  that 
the  definition  of  "exposed  to"  properly 
implies  tfiat  physical  contact  with  the 
oil  disch;  irge  must  be  the  proximate 
cause  of  any  compensable  natural 
resource  damage. 

Respot  se:  NOAA  disagrees  that  the 
definitio:  i  of  "exposed  to"  implies  that 
physical  contact  with  oil  discharge  must 
be  the  pr  )ximate  cause  of  any 
compens  ible  natural  resource  damage. 
NOAA  di  ifines  "exposed  to"  to  mean 
that  all  o'  part  of  a  natural  resource  that 
may  be  ii  i  contact  with  oil  or  with  any 
medium  :ontaining  oil.  Further.  NOAA 
is  not  limiting  recovery  of  damages  to 
natural  resources  that  have  been 
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"resuhint  from"). 


o  oil  (see  definition  of 
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"Geologic  Resources" 

Comment:  One  commenter  believed 
the  definition  of  "geologic  resources"  is 
redundant  under  the  OPA  regulations 
and  should  be  omitted. 

Response:  NOAA  has  adopted  the 
statutory  definition  of  natural  resources 
which  implies  that  "geologic  resources" 
are  included.  Specifically,  the  definition 
includes  "other  resources  belonging  to, 
managed  by,  held  in  trust  by, 
appertaining  to,  or  otherwise  controlled 
by,"  the  trustee(s).  NOAA  takes  the 
position  that  this  provision  may  include 
geologic  resources,  and  therefore,  there 
is  no  need  to  include  a  separate 
definition  of  geologic  resources, 

"Historical  Data" 

Comment:  One  commenter  believed 
"historical  data"  are  those  that  have 
been  collected  prior  to  the  incident,  but 
may  not  have  been  collected  for  several 
periods  (e.g..  months,  quarters,  years) 
prior  to  the  incident.  This  database  may 
provide  a  description  of  the  resources  in 
the  past,  but  there  may  be  a  temporal 
discontinuity  long  enough  that  there 
could  have  been  a  significant  change  in 
the  variable  during  that  time.  The 
temporal  gap.  therefore,  may  be 
sufficient  so  that:  (a)  It  exceeds  a  few 
generation  times  of  the  "important" 
resources,  (b)  a  major  episodic 
recruitment  event  could  have  occurred, 
or  (c)  that  a  major  disturbance  event 
(e.g..  storm)  could  have  occurred. 
Further,  "historical  data"  from  areas 
similar  to  the  affected  area,  though  the 
areas  may  not  be  suitable  as  reference 
areas,  may  be  appropriate.  "Historical 
data"  may  provide  a  "gestalt"  about  the 
present  affected  areas,  in  some  cases, 
but  may  not  be  appropriate  for 
quantitative  comparison. 

Response:  NOAA  agrees  with  the 
commenter's  discussion  of  historical 
data  and  has  revised  the  definition 
accordingly. 

"Natural  Resource  Damage 
Assessment" 

Comment:  One  commenter  believed 
the  definition  of  "natural  resource 
damage  assessment"  should  include 
new  scientifically  developed 
methodologies  that  may  be  devised  for 
the  unique  resource  damage 
circumstance  related  to  the  discharge  at 
hand.  Such  methodologies  may  not 
necessarily  exist  in  a  prescribed  state 
prior  to  the  discharge. 
,  Response:  NOAA  agrees  and  has 
eliminated  the  restrictions  in  the  earlier 
notice. 

"Natural  Resources" 

Comment:  One  commenter  urged  that 
areas  that  are  privately  owned  but  that 


support  piiblit.  natural  resources  should 
bt!  included.  A  commenter  agreed  with 
NOAA's  decision  not  to  attempt  to  limit 
the  broad  statutory  definition  of 
"n.ifurnl  resources"  by  providing 
spe«:ific  guidelines  on  the  degri»e  of 
governmental  control  necessary  to  allow 
public  n'covery.  The  commenler  sl.nted 
that  a  n.-itural  resource  lo<:nted  on 
private  property  may  have  both  public 
and  priv.ile  value,  nm\  if  is  the  truslef  (s) 
who  should  determine  whelher  the 
public  has  an  interest  in  the  resoun;e. 

Hfsponst^:  NOAA  rec;ogni7.es  that 
there  are  limes  when  natural  resourc.es 
located  on  private  properly  may  have 
public  value.  However,  the  "public" 
nature  of  the  resource  would  have  to  be 
decided  on  a  case-by-case  basis.  At  the 
lime  of  the  Preassessment  Phase,  the 
truslee(s)  is  required  to  determine  if 
there  are  resouri;es  of  concern  to  the 
tru.stet'(s)  that  might  be  affected  by  the 
disi:harge.  It  is  al  thai  lime  that  the 
determination  could  be  made  of  the 
nature  of  the  public's  interest  in  the 
resource. 

Comnwnt  One  commenler  staled  thai 
NOAA  should  attempt  lo  ensure 
inclusion  of  all  potentially  affected 
trustee  resources,  such  as  archeologiail 
resources  and  park  lands  or  other 
preserved  natural  areas  valued  , 

particularly  for  their  pristine  stale,  inlo 
the  natural  re.source  damage  asse.ssment 
process. 

Response:  NOAA  has  included  a  new 
definition  of  "resources  of  special 
significance.  ■  This  definition  is 
designed  lo  address  the  concerns  of  the 
comments  (see  "resources  of  special 
significance"). 

"Nonuse  (Passive  use)  Value  ' 

Comment:  Two  commenters 
questioned  whether  a  regulatory 
definition  for  passive' use  value  is 
necessary,  except  to  refer  to  values  thai 
cannot  be  reliably  calculated.  Another 
commenter  urged  the  inclusion  of  the 
phrase,  "such  services  encompass 
values  associated  with  the  knowledge 
that  such  resources  simply  exist  as  well 
as  associated  with  the  option  lo  directly 
use  or  not  use  $uch  resources  in  the 
future." 

Response:  NOAA  believes  that  a 
definition  of  nonuse  values,  referred  lo 
as  passive  use  values,  is  appropriate  and 
therefore  will  continue  to  include  such 
definition.  NOAA's  definition  of  passive 
use  values  is  broad  and  therefore 
includes  the  notions  included  in  the 
second  commenter's  proposed 
definition. 

"Oil- 
Comment:  One  commenter  contended 
that  unless  the  material  under 


consideration  is  definitely  a  single 
hazardous  compound  derived  from 
pro<;essingoil.  it  should  betilassified  as 
"oil"  (e.g..  diesel  or  gasoline  would  be 
oil  for  Ibis  purpose).  Another 
«;ommenler  believed  ihe  definition 
seems  praclical  and  reasonable  to  foi:us 
on  what  has  been  discharged  and  not  on 
its  degradation  products.  The 
commenler  re<:ognized  ihe  potential  for 
dual  regulation  (CERCLA  and  OPA)  of 
one  discharge  of  oil  due  to  the 
hazardous  constiluents  contained  in 
.some  oils.  The  same  commenler  noted, 
however,  that  the  proposed  definition  is 
c:unibersome. 

Response:  NOAA  agrees  ihal  ihe 
definition  of  oil  is  cumbersome  and  has 
revised  it  accordingly. 

"Reasonable  Cost" 

Comment:  One  commenler  urged 
NOAA  lo  revise  the  definition  of 

"reasonable  cost."  Two  commenters 
urged  NOAA  to  adopt  ihe  requirements 
in  DOIs  rule  43  CFR  11.14(ee).  One  of 
those  commenters  requested  adoption  of 
DOI's  rule  provided  it  is  modified  lo 
show  that  Ihe  reasonable  cost  test 
applies  to  separable  subparts  of  Ihe 
assessment,  as  well  as  Ihe  assessment  as 
a  whole.  Another  commenler  believed 
that  this  definition  is  circular  and 
recommended  Ihe  cost  of  a  natural 
resource  damage  a.ssessment  be 
reasonable  in  keeping  with  the  size  of 
Ihe  discharge  and  type  and  amount  of 
natural  resource  damages  lo  be 
determined.  Another  commenter 
believed  ihe  definition  is  incomplete, 
stating  that  just  because  a  cost  can  be 
recovered,  does  not  mean  it  is 
reasonable. 

Response:  NOAA  agrees  that  the 
definition  in  Ihe  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  is 
somewhat  circular  and  has  revised  the 
definition.  The  costs  of  the  damage 
assessment  are  deemed  reasonable  if  the 
asisessmenl  is  conducted  in  accordance 
with  this  proposed  rule,  or  if  Ihe  costs 
are  otherwise  reasonable  under  the 
circumstances.  NOAA  believes  this 
definition  is  simpler  than  the  DOI 
definition. 

Comment:  One  commenter  staled  that 
making  the  definition  of  reasonable 
costs  contingent  on  a  preliminary  and 
probably  inaccurate  estimate  is 
unreasonable  because  scientists'  present 
understanding  of  the  effects  of  oil 
pollution  is  limited.  In  addition,  the  full 
extent  of  damages  may  not  be  apparent 
for  several  years  following  a  discharge. 

Response:  NOAA's  definition  of 
reasonable  cost  avoids  the  problems  the 
commenter  identified  with  respect  to 
the  difficulty  of  ascertaining  reasonable 
costs  based  on  preliminary  information. 


"Responsive  Portydesl"  (RPfsll 

Comment:  One  commenler  noted  Ihal 
Ihe  proposed  definition  of  "responsible 
party(ies)"  is  confined  lo  "person  or 
persons."  The  commenler  noled  the  RP 
should  include  Ihe  company  or 
corporate  entity  that  owns  or  is 
otherwise  responsible  for  the  vessel  or 
facility  Ihal  conlained  Ihe  dis«:harged 
material.  The  owner  of  the  discharged 
material  perhaps  .should  also  be  initially 
included  until  Ihe  investigation 
ascertains  responsibility. 

Response:  NOAA  agrees  and  Ihal 
definition  has  been  nvodified  in  the 
proposed  rule. 

"Restoration  or  Rehabilitation" 

Comment:  One  commenler  endorsed 
Ihe  existing  DOI  definition  of 
"restoration,"  as  occurring  once 
resourt:es  are  capable  of  providing 
basehne  service  levels.  This  definition 
is  consistent  with  Ohio  v.  DO/ as  well 
as  OPAs  legislative  history,  which 
revealed  no  Congressional  inleni  lo  alter 
ihal  definition.  Another  commenler 
agreed  that  restoration  occurs  when  ihe 
resources  are  capable  of  providing  the 
"without  spill"  service  levels.  One 
crommenter  urged  NOAA  lo  clarify  the 
definition  as  meaning  "measures  lo 
restore  the  services  provided  by  the 
affected  resources."  Another  commenler 
agreed  with  Ihe  proposed  definition  as 
encompa.ssing  all  four  management 
options  set  forth.  The  same  commenler, 
however,  urged  NOAA  lo  slate  Ihal 
these  techniques  should  be  designed  lo 
achieve  the  best  possible  overall 
restoration  of  resources.  One  commenler 
disagreed  with  grouping  "restoration" 
or  "rehabilitation"  together.  The 
commenler  argued  that  "restoration"  is 
commonly  used  as  an  inclusive  term  for 
restoration,  rehabilitation  and 
replacement  as  all  are  in  situ 
approaches.  For  example, 
"replacement"  may  mean  reestablishing 
a  population  at  the  site. 

One  commenter  noled  Ihe  proposed 
definitions  of  "restoration"  and 
"rehabilitation"  appear  to  expand  the 
measure  of  natural  resource  damages  lo 
include  restoration  of  both  "the  injured 
resources'  physical,  chemical  or 
biological  properties."  Any  attempt  by 
NOAA  to  expand  Ihe  measure  of 
damages  to  require  restoration  of  the 
resources'  properties  beyond  what  is 
necessary  to  restore  Iheir  services  would 
be  contrary  to  economic  principles  and 
inconsistent  with  the  structure  of 
section  1006(d)(1)  of  OPA.  The  same 
commenter  suggested  the  definitions  of 
"restoration"  and  "rehabilitation" 
should  be  refined  to  read  "measures 
adopted  to  return  injured  natural 
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resources  to  the  condition  where  they 
provide  the  same  or  substantially 
similar  services  as  they  would  have 
provided  if  the  spill  of  oil  had  not 
oa:urred." 

Btfsponse:  NOAA  agrees  that  the 
terms  restoration  and  rehabilitation 
should  be  defined  separately.  In  the 
revised  definition,  NOAA  distinguishes 
restoration  from  rehabilitation. 
Restoration  actions  are  designed  to 
return  the  injured  natural  resources 
and/or  services  to  baseline  conditions. 
The  baseline  condition  is  measured  in 
terms  of  the  physical,  chemi(ujl.  or 
biological  properties  of  those  resources 
and/or  services  prior  to  the  discharge. 
Rehabilitation  refers  to  actions  that  are 
designed  to  bring  the  injured  natural 
resounds  and  services  to  a  different 
state  from  baseline  conditions,  but  still 
beneficial  to  both  the  environment  and 
public.  NOAA  agrees  with  the 
suggestion  that  sometimes  a 
combination  of  techniques  would  best 
serve  the  overall  goals  of  resource 
re<:overy.  Under  those  circumstances, 
the  trustee(s)  may  consider  a 
combination  of  restoration  techniques. 

■  'Pestorotion,  Rehabilitation, 
Replacement  and  Acquisition  " 

Comment:  One  commenter  noted  the 
defmitions  of  "restoration, 
rehabilitation,  replacement,  and 
acquisition  of  equivalent"  resources  that 
are  set  forth  in  the  notice  do  not 
maintain  the  hierarchy  of  choices  and 
their  interrelationship  as  contemplated 
byOPA. 

Response:  The  OPA  Conference 
Report  specifies  that  acquisition  of  the 
equivalent  resources  will  be  undertaken 
when  the  alternatives  of  restoration, 
rehabilitation,  and  replacement  of 
damaged  natural  resources  will  be 
technically  infeasible  or  grossly 
disproportionate  to  the  value  of  the 
resources  involved.  Discussion 
regarding  the  use  of  any  of  these  options 
is  addressed  elsewhere  in  the  preamble 
and  the  proposed  rule. 

"Technical  Feasibility" 

Comment:  One  commenter  suggested 
the  dePinition  of  "technical  feasibility" 
seems  to  preclude  the  implementation 
of  new  or  innovative  strategies  in 
restoration/rehabilitation  efforts.  The 
commenter  believed  that  nontraditionai 
approaches  should  be  explored  where 
appropriate.  The  commenter  also 
recommended  that  these  approaches 
should  be  encouraged  where  there  is 
mutual  agreement  among  the  trustees. 
Another  commenter  believed  the 
proposed  definition  of  "technically 
feasible"  is  too  stringent.  Currently  very 
few  recovery  techniques  are  well 


Federal  Register  /  Vol.  59.  N  >.  5  /  Friday.  January  7,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  5  /  Friday.  Januaiy  7,  1994  /  Proposed  Rules  1081 


known.  T  le  same  commenter 
recommei  ded  the  definition  be  revised 
as.  "techr  kuil  feasibility  means  those 
on-site  reiteration  actions  that  are 
deemed  pp<vsihle  following  appropriate 
planning,  implementation,  monitoring, 
and  ne(»s  >ary  mid-course  corrections  of 
a  restoratisn  project."  The  cujmmenter 
also  nolec  that  project  costs  shall  not  be 
a  part  of  ti  tchnical  feasibility  but  may  be 
considere  I  as  part  of  the  overall 
.settlemen   for  damages  taking  into 
account  t(  chnical  feasibility  of 
restoratioi  i.  acquisition,  or  other  means 
to  make  il  e  damaged  resources  whole 
over  a  rea  ;onable  period  of  time. 

Respon  '.e:  NOAA  agrees  that  the 
definition  of  tef:hnical  feasibility  is  too 
stringent  i  nd  has  revised  the  definition 
according  y. 

"Trauma 

Comme  it:  One  commenter 
recommei  ded  the  definition  of 
"trauma"  include  all  adverse,  sublethal, 
chemical,  physical  and  behavioral 
changes  t(  i  living  fish  and  wildlife 
resources,  including  adverse  change  in 
the  preset  ce  and  activity  levels  of 
enzymes  )  nd  other  vital  components  of 
living  sys  ems,  caused  by  a  discharge  of 
oil  and  atl  endant  necessary  cleanup  and 
response  i  ctivities.  Trauma  may  include 
disruptioi  of  reproductive  rate  or 
reproduct  ve  cycles  normally  associated 
with  a  sp<  cies.  As  used  within  this 
context,  tie  commenter  argued  that 
trauma  is  in  injury  and  should  be 
included  vithin  the  scope  of  damages. 

Respon  ;e;  NOAA  does  not  agree  that 
a  separate  category  of  injury  defined  as 
trauma  shsuld  be  included  in  this 
proposed  rule.  The  current  injury 
definition  is  broad  enough  to  include 
much  of  V  hat  the  commenter  is 
conceme<  about. 

"Use  Vail  e  or  Values" 

Comme  it:  One  commenter  agreed 
with  the  (  efinition  for  "use  value  or 
values"  u  jder  OPA  in  the  March  13. 
1992,  Not  ce. 

Respon  le:  The  proposed  rule  no 
longer  de  ines  "use  value"  separately, 
but  define  s  "compensable  values"  to 
incorpora  e  all  use  values,  including 
direct  anc  passive  uses. 

"Water" 

Comme  nt:  One  commenter 
recommei  ided  "water"  in  the  definition 
be  revisec  to  "waters  of  the  United 
States"  c(  nsistent  with  the  definition  in 
the  Clean  Water  Act. 

Respon  »;OPA  defines  "navigable 
waters"  to  mean  the  waters  of  the 
United  States,  including  the  territorial 
sea.  NOA  V  has  adopted  this  definition 
in  the  pro  >osed  rule. 
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"Wetlands" 

Comment:  One  commenter 
recommended  that  "wetlands"  be 
included  in  the  definition  of  "natural 
resources." 

Response:  NOAA  has  adopted  the 
definition  of  natural  resources  from 
OPA  and  believes  that  the  definition 
encompasses  wetlands.  Therefore,  there 
is  no  need  to  revise  the  definition  to 
specifically  include  wetlands. 

III.  Recoveries 

Se<;tion  990.14  identifies  what  is 
recoverable  as  damages.  In  <ie<;tion  1006 
of  OPA.  Congress  clearly  delineates  the 
measure  of  damages  to  include  the  costs 
(both  direct  and  indire<;t)  of  restoring, 
rehabilitating,  replacing.  ora(X]uiring 
the  equivalent  of  the  injured  natural 
resources,  the  diminution  in  value  of 
those  natural  resources  pending 
re.storation,  plus  the  reasonable  costs  of 
assessing  those  damages.  These  damages 
are  based  upon  injuries  occurring  from 
the  onset  of  a  discharge  of  oil  through 
the  recovery  period  (including 
monitoring  costs),  le^s  any  mitigation  of 
those  injuries  by  response  actions  taken 
or  anticipated,  plus  any  increase  in 
injuries  that  are  a  result  of  response 
actions  taken  or  anticipated.  Damages 
may  also  include  the  costs  of  emergency 
restoration  actions  and  the  reasonable 
costs  of  the  assessment,  which  includes 
the  cost  of  performing  the 
preassessment,  assessment,  and  post- 
assessment  phases;  administrative  or 
legal  or  other  enforcement  costs, 
including  base  and  incremental  costs, 
and  expenses  necessary  for  and 
incidental  to  the  preassessment, 
assessment,  restoration  planning,  and 
post-assessment  (including  salaries); 
any  restoration  or  replacement 
undertaken;  restoration  monitoring; 
mid-course  corrections,  and  interest  on 
the  amounts  recoverable  as  set  forth  in 
section  1005  of  OPA.  The  period  for 
which  interest  shall  be  paid  is  the 
period  beginning  on  the  30th  day 
following  the  date  on  which  the  claim 
is  presented  to  the  RP(s)  or  pu<irantor(s) 
and  ending  on  the  date  on  which  the 
claim  is  paid.  Interest  is  to  be  calculated 
in  accordance  with  Section  1005  of 
OPA.  The  determination  of  the  damage 
amount  shall  consider  any  applicable 
limitations  provided  for  in  section  1004 
of  OPA. 

In  accordance  with  section  1006(d)(3) 
of  OPA,  there  shall  be  no  double 
recovery  under  this  rule.  Actions  for 
damages  and  assessment  costs  shall 
comply  with  the  statute  of  limitations 
set  forth  in  section  1017(f)  of  OPA. 

Finally,  this  proposed  rule  clearly 
authorizes  the  trustee(s)  to  settle  claims 


without  completing  an  assessment.  The 
trustee{s)  is  authorized  to  reach 
settlement  with  the  RP(s)  at  any  time 
following  a  discharge;  neither  OPA  nor 
this  proposed  rule  requires  that  an 
assessment  procedure  of  any  type  be 
completed.  However,  the  trustee(s) 
should  be  mindful  of  the  great  public 
interest  in  many  discharges  of  oil  and 
may  provide  the  public  an  opportunity 
to  review  and  comment  upon  the 
settlement  terms  and/or  the  restoration 
component  of  the  DARP  should  the 
assessment  not  be  completed. 

Response  to  Comments 

Recoveries 

"Assessment  Costs" 

Comments:  Several  comments  were 
received  regarding  the  appropriate 
definition  of  "reasonable  costs"  and  to 
the  extent  that  such  costs  are 
recoverable.  Many  of  these  comments 
are  addressed  in  the  section  dealing 
with  definitions  within  the  rule.  Others 
indicated  that  the  trustee(s)  could 
capture  many  of  the  administrative  costs 
by  simple  bookkeeping,  i.e..  recording 
the  number  of  man-hours,  travel  costs, 
etc.  Several  commenters  indicated  that 
the  individual  study  costs  conducted  in 
the  context  of  an  assessment  should 
'only  be  recoverable  if  the  individual 
study  costs  are  reasonable.  Other 
commenters  indicated  their  preference 
for  the  overall  approach,  i.e.,  the  total 
costs  of  the  assessment  are  anticipated 
to  be  less  than  the  damages. 

Response:  NOAA  agrees  that  the 
trustee(s)  should  document  all 
administrative  costs.  The  costs  of 
damage  assessments  are  deemed 
reasonable  if  the  damage  assessment  is 
conducted  in  accordance  with  this 
proposed  rule  or  if  the  costs  are 
otherwise  reasonable  under  the 
circumstances.  However,  the  trustee(s) 
is  required  to  conduct  only  studies  that 
will  provide  data  directly  relating  to  the 
purpose  of  the  assessment,  to  the  extent 
practicable  under  the  circumstances, 
and  to  conduct  those  studies  in  a  cost- 
effective  manner.  NOAA  does  not 
requi re  the  trustee(s)  to  consider 
whether  individual  study  costs  are 
reasonable  so  long  as  the  trustee(s) 
meets  the  requirements  specified  in  the 
previous  sentence.  To  determine 
reasonableness,  the  tnjstee(s)  should 
consider  the  overall  costs  of  the 
assessment  against  the  expe<:ted 
ref;overy. 

Comment:  Some  <:ommenters 
requested  that  the  costs  of  monitoring 
during  the  Assessment  Pha.se  be 
re<;overable. 


Response:  NOAA  has  specifically 
included  monitoring  costs  in  the 
recoverable  damages. 

Comment:  Several  commenters 
suggested  that  recoverable  costs  should 
include  the  costs  of  recovering  damages. 

Response:  NOAA  agrees  that  the  costs 
of  "assessing  damages"  includes  the 
costs  of  recovering  those  damages. 

Comment:  Some  commenters  desired 
more  clarification  on  recoverable 
damages,  specifically,  whether  the  rule 
would  allow  recovery  of  funds  in  excess 
of  the  costs  of  restoration  plus  the 
assessment  cost. 

flesponse;  The  proposed  rule  allows 
for  the  recovery  of  damages  required  by 
OPA.  namely:  (1)  The  cost  of  restoring, 
rehabilitating,  replacing,  or  acquiring 
the  equivalent  of,  the  injured  natural 
resources  and/or  services  pending 
restoration;  (2)  the  diminution  in  value 
of  those  natural  resources  and/or 
services  pending  restoration;  plus  (3) 
the  reasonable  cost  of  assessing  those 
damages.  The  recovery  of  those  three 
items  is  not  excess  recovery.  The 
trustee(s)  is  to  use  the  money  to  restore, 
rehabilitate,  replace,  or  acquire  the 
equivalent  of  the  injured  natural 
resources  and/or  services  and  to  be 
reimbursed  for  the  reasonable  costs  of 
conducting  the  assessment.  Any 
recoveries  that  remain  after 
implementing  the  restoration  plan  shall 
be  deposited  in  the  Oil  Spill  Liability 
Trust  Fund  in  accordance  with  section 
1006(f)  of  OPA. 

Comment:  One  commenter  indicated 
that  the  costs  of  emergency  restoration 
are  more  properly  classified  as  response 
costs  and  not  associated  with 
restoration. 

Response:  NOAA  agrees  that  the 
appropriate  avenue  of  redress  is  through 
the  OSC*s  response  structure,  which 
may  consist  of  simply  having  the  OSC 
approve  the  trustee  actions  and  costs  as 
removal  actions  and  costs.  While  these 
actions/costs  are  not  strictly 
preassessment  activities,  il  is  likely  that 
such  actions/costs  will  be  taken  while 
the  trustee(s)  is  conducting  the 
preas.sessment  and  can  be  included  in 
the  Preassessment  Phase.  In 
circumstances  where  the  trustee(s)  takes 
emergency  restoration  to  repair  or 
replace  habitat  or  resources,  these  are 
technically  restoration  costs,  but  again 
can  be  claimed  in  the  costs  of 
conducting  an  assessment.  NOAA 
reminds  the  trustee(s)  that  emergency 
restorations  are  the  exception,  not  the 
usual  course  of  business.  NOAA  expects 
fully  that  close  cooperation  and 
coordination  with  the  response 
agency(ies)  and  the  RP(s)  will  greatly 
alleviate  the  need  for  emergency 
restoration. 


Comment.-  One  commenter  noted 
several  disadvantages  in  simplified 
assessments,  including  the  potential 
overlapping  trustee  interests  in  certain 
natural  resources,  damages  will  not 
sufficiently  reflect  the  extent  of  the 
actual  injury,  and  the  risk  that  a 
compensatory  assessment  could  be 
transformed  into  a  punitive  exercise. 

Response:  NOAA  notes  that  double 
recovery  is  prohibited  to  the  extent 
provided  by  section  1006(d)(3)  of  OPA. 
The  simplified  damage  assessment 
procedures  produce  calculations  based 
on  statistical  averages  and  will 
reasonably  reflect  ihe  damages  of  the 
actual  injury  in  a  timely  and  economical 
manner.  Finally.  NOAA  disagrees  with 
the  charge  that  simplified  damage 
assessments  are  akin  to  punitive 
damages.  The  computer  models  and 
compensation  formulas  generate 
damages  based  on  average  restoration 
costs  and  average  diminution  of  value  of 
the  affected  natural  resources  and  are 
thus  compensatory  as  authorized  by 
OPA. 

"Coordination  With  Legal  Counsel" 

Comment:  Commenters  covered  the 
possible  range  concerning  the 
appropriate  involvement  of  legal 
counsel.  Some  indicated  that  attorneys 
will  slow  down  the  assessment  process 
while  others  indicated  that  assessments 
are  complicated  legal  processes  that 
may  involve  a  variety  of  legal  issues, 
including  Freedom  of  Information  Ad 
requests  and  coordination  among 
federal  and  state  laws,  and  that 
attorneys  must  be  involved  in  the 
process  from  the  onset.  Most 
commenters  indicated  that  a  formal 
process  for  attorneys  need  not  be 
identified  in  the  rule.  Some  commenters 
indicated  that,  since  many  assessments 
have  been  conducted  under  the  threat  of 
litigation,  attorneys  have  more  say  than 
the  scientists  in  the  assessment  process. 
One  commenter  suggested  that  early 
involvement  of  attorneys  leads  to 
adoption  of  extreme  positions  by  both 
parties  and  encourages  unnecessary  and 
poorly  designed  studies  aimed  at 
litigation,  not  restoration. 

Response:  NOAA  has  determined  that 
there  is  no  need  to  specifically  provide 
a  role  for  either  trustee  agency  counsel 
or  attorneys  representing  the  RP{s)  in 
the  proposed  rule.  NOAA  has  attempted 
to  propose  a  rule  that  is  scientifically 
driven,  and  not  specifically  geared  to 
the  potential  of  litigation,  even  though 
that  potential  certainly  looms  ever- 
present.  As  a  practical  matter,  NOAA 
encourages  trustee  agencies  to  keep 
their  respective  counsels  informed  of 
the  assessment  and  seek  their  advice  in 
legal  matters.  It  is  expected  that  the 
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RP(s)  will  rely  upon  its  attomey(s)  for 
advice  and  counsel  throughout  most 
assessments. 

"Private  Causes  of  Action" 

Comment:  Some  commenlers 
encouraged  NOAA  to  specifically  allow 
the  trustee(s]  to  recover  for  private 
causes  of  action  under  OPA.  They 
reasoned  that  often  it  is  the  government 
that  is  the  most  logical  party  to  recover 
for  what  are  arguably  "private"  harms, 
i.e.,  increased  prices  due  to  fishery 
closures,  since  the  consumers  would 
have  no  mechanism  to  individually 
recover  those  damages.  Another 
example  cited  was  recreational  users, 
who  would  be  unlikely  to  pursue 
individual  claims. 

Response:  Section  1002  of  OPA 
provides  specifically  for  damages 
recoverable  under  OPA,  including 
natural  resources,  real  or  personal 
property,  subsistence  use,  revenues, 
profits  and  earning  capacity  and  public 
services.  However,  althougli  OPA  state? 
that  a  natural  resource  trustee  may  seek 
recovery  of  damages  for  injuries  to,  or 
loss  of  use  of,  natural  resources,  OPA 
gives  the  right  of  action  for  the  other 
types  of  damages  to  the  actual  users  or 
owners  of  the  property  affected. 

"Punitive  Damages" 

Comment:  Some  commenters 
expressed  the  opinion  that  recoveries 
under  OPA  should  not  include  punitive 
damages. 

Response:  NOAA  agrees  fully.  The 
proposed  rule  is  designed  to  assess 
compensatory  damages  for  the  injury  to. 
and  loss  of  use  of  natural  resources, 
their  corresponding  diminution  in  value 
pending  restoration,  and  the  reasonable 
costs  of  conducting  an  assessment. 

"Future  Damages  " 

Comment:  Some  commenters 
suggested  that  the  damage  figure  should 
include  an  added  amount  to  pay  for 
cumulative  unknown  effects  that  cannot 
be  determined  by  the  assessment, 
comparable  to  the  Superfund  provision 
with  respect  to  damages  for  unforseen 
future  liability.  One  of  these 
commenters  suggested  that  these 
damages  could  be  used  to  carry  out 
additional  research,  monitoring,  etc. 

Response:  NOAA  does  not  believe 
that  OPA  requires  damages  for 
unforeseen  future  natural  resource 
injuries.  Such  recoveries  may  be 
speculative  in  nature.  However,  for  any 
particular  discharge  the  trustee(s]  and 
RP(s)  may  agree,  through  negotiations, 
to  establish  an  escrow  account  to  cover 
future  effects,  perhaps  with  unused 
sums  reverting  back  to  the  RP(s)  after  a 
specified  amount  of  time. 
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"Limits  ojtUability" 

Commt  nt:  One  commenter  stated  that 
mits  for  oil  and  gas  extractive 
hould  hold  under  OPA. 
cases  of  proven  gross 

willful  misconduct,  or 
)f  certain  federal  stipulations. 
.  NOAA  notes  that  the 
is  requesting  a  statutory 
early  outside  the  scope  of  this 


n;e 


/v.  Assesi  ment  on  the  Record 
Purpose 

SectioiJ  1006(c)  of  OPA  provides  that 
the  truste  !(s)  shall  "develop  and 
implemeilt  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acquisitia  n  of  the  equivalent,  of  the 
natural  re  K)urces  under  their 
trusteeshi  p."  33  U.S.C.  section 
2706(c)(1)(C),  (c)(2)(B),  (c)(3)(B)  and 
(c)(4)(B).  Section  1006(c)(5),  33  U.S.C. 
section  2106(c)(5),  provides  that  "plans 
shall  be  developed  and  implemented 
under  thi*  section  only  after  adequate 
public  notice,  opportunity  for  a  hearing 
and  consideration  of  all  public 
commentJ"  Thus.  Congress  intended 
that  restoration  plans  be  developed  by 
the  truste^(s)  pursuant  to  an 
administmtive  process  that  provides  an 
adequate  opportunity  for  public 
participat  on  in  the  selection  of 
restoratio  i  measures.  In  accordance 
with  trad  tional  principles  of 
administrative  law,  NOAA  is  proposing 
to  implen  ent  these  provisions  by 
requiring  the  trustee(s)  to  document 
developm  ent  of  draft  assessment/ 
restoratio  i  plans  (DARP)  in  an 
administiitive  record  through  notice 
and  comn  lent  procedures. 

The  adi  ninistrative  record  has  four 
basic  purposes.  First,  it  facilitates 
selection  pf  restoration,  rehabilitation, 
replacement,  or  equivalent  acquisition 
actions  bv  providing  a  central  repnjsitory 
for  scient  fie  data.  Second,  it  documents 
the  releva  n\  factors  the  trustee(s) 
considered  in  selecting  restoration 
actions.  Iriird,  it  facilitates  public 
participation.  Fourth,  it  provides  the 
basis  for  j  idicial  review. 

The  DA  RP  serves  to  document,  for  the 
administi  itive  record,  the  most 
appropria  te  restoration  approach,  with 
its  estima  ed  restoration,  rehabilitation, 
replacemi  mt.  or  equivalent  acquisition 
costs  for  ]  particular  discharge. 
Therefore .  the  judicial  review  standard 
of  "arbitn  ry,  capricious,  or  otherwise 
not  incon  >istent  with  law"  would  apply 
to  determ  nations  through  the 
developm  ent  of  the  restoration 
approach  Once  the  restoration 
approach  is  developed,  the  trustee(s) 
then  can  i  etermine  the  expected  interim 
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lost  resource  values.  It  is  anticipated 
that  the  calculation  of  those  values 
would  not  be  included  in  the 
administrative  record.  This  approach  is 
suggested  in  the  legislative  historj*  of 
OPA,  which  states: 

Calculating  the  total  measure  of  damages 
under  this  section  will  ordinarily  be 
dependent  upon  the  development  by  the 
trustees  of  the  appropriate  plans  for 
mitigating  the  injury  to  those  resources.  This 
is  becayse  the  estimated  cost  of 
implementing  the  plans  will  be  a  major 
component  of  the  measure  of  damages.. 
Therefore,  the  trustees  should,  in  sequence..■^ 
conduct  the  necessary  assessments,  develop 
and  estimate  the  cost  of  implementing  the 
appropriate  plans,  and  calculate  the 
diminution  in  lost  use  and  other  values  of  the 
injured  resources  pending  restoration.  At  that 
point,  the  total  liability  of  a  responsible  parly 
under  this  section  can  be  calculated 
(Committee  of  Conference  Report  No.  101- 
653: 101  Cong.  2d  Sess.  at  109  (Aug.  1. 
1990)1. 

Content  and  Level  of  Detail 

The  administrative  record  must 
contain  sufficient  information  to 
support  judicial  review  of  the 
assessment.  The  administrative  record 
should  contain  all  documents 
considered  by  the  trustee(s)  in  selecting 
assessment  and  restoration  measures, 
including  documents  that  support 
options  the  trustee(s)  ultimately  ' 

rejected.  Pertinent  documents  that  are 
timely  submitted  by  the  RP(s)  or  the 
public  shall  be  included  in  the 
administrative  record. 

The  administrative  record  should  be 
limited  to  final  documents  when 
possible.  For  example,  draft  documents 
that  are  superseded  by  final  documents 
are  not  considered  documents  on  which 
the  trustee(s)  specifically  relies  and 
therefore  are  not  included  in  the  record. 
Where  no  final  document  is  available  at 
the  time  of  selection  of  assessment/ 
restoration  measures,  the  draft  may  be 
included  in  the  record  if  the  document 
contains  information  not  found  in  other 
documents  in  the  record  but  which  is 
considered  by  the  trustee{s)  in  selecting 
a  restoration  approach. 

Pre-decisional,  deliberative  internal 
agency  memoranda  will  ordinarily  not 
be  included  in  the  administrative 
record.  Like  draft  documents,  however, 
portions  of  these  documents  may  be 
included  if  they  contain  information 
that  is  not  included  in  other  documents. 
Documents  relating  exclusively  to 
liability  will  ordinarily  not  be  included 
in  the  administrative  record  unless  they 
are  relied  upon  in  selecting  restoration 
measures.  The  Irustee(s)  may  maintain  a 
confidential  file  for  materials  in  the 
administrative  record  that  might  be 
sensitive  (e.g.,  the  U.S.  EPA  Superfund 


process  allows  for  Confidential  Business 
Information  to  be  maintained  in  a 
confidential  appendix  to  the 
administrative  record  for  a  Superfund 
remedial  action).  If  the  re.storatlon 
approach  is  challenged,  the  judge  may 
review  that  ix>nfidential  information  in 
cnmera.  i.e..  in  the  judge's  chambers  in 
0  confidential  manner.  Scientific  data 
and  other  information  concerning 
damages  to  natural  resources,  however, 
may  not  be  subject  to  a  claim  of  being 
Confidential  Bu.siness  Information. 
Scientific  data  that  fail  appropriate 
quality  assurance/quality  control 
requirements  should  not  be  included  in 
the  administrative  record  except  where 
such  data  are  relied  upon  in  some 
manner  in  selecting  restoration 
measures. 

Ordinarily,  the  record  should  include 
documents  regarding  the  nature  of  the 
discharge,  preassessment  determination, 
restoration  planning,  the  draft 
assessment/restoration  plan,  public 
comments,  response  to  public 
comments,  transcripts  of  public 
hearings,  if  any,  relevant  investigation 
reports,  scientific  studies,  work  plans, 
quality  assurance  plans,  engineering 
evaluations,  decision  documents,  and 
an  index  to  the  documents  in  the 
administrative  record. 

The  volume  of  material  compiled  for 
the  administrative  record  should  be 
consistent  with  the  scope  of  the 
assessment/restoration.  Compilation  of 
massive  documentation  for  a  minor 
discharge  with  limited  restoration 
measures  would  not  be  appropriate. 

Certain  types  of  information  will  be 
common  to  all  assessments,  regardless 
of  the  type  of  procedure  selected. 
Therefore,  each  administrative  record 
will  contain:  (1)  Information  considered 
in  the  Preassessment  Phase;  (2)  a  copy 
of  the  DARP;  (3)  any  comments  received 
in  response  to  public  review  of  the 
DARP,  with  the  responses  to  those 
comments;  (4)  a  copy  of  the  demand 
made  to  the  RP(s),  including  the  Report 
of  Assessment;  and  (5)  the  costs  of 
conducting  that  assessment.  Other  items 
included  in  the  record  will  be  specific 
to  the  particular  type  of  assessment 
procedure  selected.  For  a  Compensation 
Formula  assessment,  in  addition  to  the 
common  items  listed  above,  the 
administrative  record  should  include 
documentation  of  the  information 
requirements  for  use  of  the  formula  and 
identification  of  the  formula  used.  For  a 
Type  A  assessment  using  one  of  the 
computer  models  developed  by  DOI,  the 
administrative  record  should  include 
documentation  of  the  information 
requirements  for  the  Type  A  model 
listed  in  43  CFR  part  11.  subpart  D,  and 
the  computer  printout  of  the  application 


of  the  Type  A  model.  For  an  Expedited 
Damage  Assessment  (EDA)  or 
Comprehensive  Damage  Assessment 
(CDA)  the  administrative  record  should 
include  all  documentation  supporting 
the  restoration  determinations  required 
in  the  EDA  or  CDA.  E)eterminations  in 
EDA  or  CDA  may  include,  but  are  not 
limited  to:  the  injury  determination/ 
quantification  component  and  the 
restoration  component  (spe<:ifically 
including  the  lest  results  of  any  and  all 
methodologies  performed  in  these 
phases). 

Post-decisional  Documents 

Occasionally,  the  administrative 
record  may  require  supplementing  after 
finalization  of  the  DARP.  Supplements 
to  the  record  may  be  allowed  if:  the 
interested  party(ies)  did  not  receive 
actual  or  constructive  notice  of  the 
DARP  and  the  opportunity  to  comment 
on  the  plan;  the  information  submitted 
does  not  duplicate  information  already 
contained  in  the  administrative  record; 
and  the  information  raises  sufficiently 
significant  issues  regarding  the  scope, 
effectiveness,  or  cost  of  the  plan  as  to 
warrant  having  the  trustee(s)  reconsider 
the  plan.  If  the  trustee(s)  supplements 
the  administrative  record  with 
documents  submitted  by  the  RP(s)  or  the 
public,  the  trustee(s)  may  also  add  to  the 
record  other  documents  pertinent  to  the 
matters  addressed  by  the  RP(s)  or  the 
public. 

Post-decisional  documents  are 
generally  not  part  of  the  administrative 
record.  However,  where  these 
documents  result  in  modification  of  the 
DARP.  the  administrative  record  should 
be  supplemented  to  include  the  post- 
decisional  documents.  Also,  where  the 
DARP  provides  for  the  development  of 
certain  components  at  a  later  date,  the 
information  or  documents  used  to 
develop  these  components  should  be 
added  to  the  administrative  record  as 
they  become  available. 

The  trustee(s)  has  the  discretion,  of 
course,  to  modify  the  plan  at  any  time. 
However,  the  public  will  have  the  right 
to  review  and  comment  upon 
modifications  that  are,  in  the  opinion  of 
the  trusteefs),  significant. 

Availability  of  the  Record 

To  the  extent  practicable,  the 
administrative  record  should  be 
compiled  and  made  available  for  review 
as  documents  are  generated  or  received 
by  the  trustee(s).  NOAA  believes  that 
public  information  is  critical  to  the 
credibility  of  assessments  and 
restoration  efforts.  However,  the  degree 
of  public  notice  and  involvement  in  the 
administrative  record  will  necessarily 
vary  depending  on  the  choice  of  damage 


assessment  procedures.  NOAA  is 
proposing  that  the  administrative  ret:ord 
be  open  for  public  review  and  comment 
c:oncurrently  with  the  DARP.  The 
availability  and  review  of  the 
administrative  record  may  also  be 
arranged  in  prespill  planning  f:ondu<led 
by  the  trustee(s). 

Judicial  Review 

Under  the  Administrative  PnxxKlure 
Act,  5  U.S.C  706(2KA),  review  of 
.selection  of  restoration  measures  would 
be  conducted  on  the  administrative 
record.  Review  on  the  record  would 
address  several  major  concerns 
expressed  by  Congress  in  passing  OPA. 
First,  Congress  mandated  public 
participation  in  restoration  planning. 
Se<;tion  1006(c)(5)  of  OPA  requires  the 
development  and  implementation  of  the 
restoration  plan  "only  after  adequate 
public  notice,  opportunity  for  a  Ipublicj 
hearing,  and  consideration  of  all  public 
comment."  A  trial  de  novo  would 
circumvent  public  participation  in  the 
selection  and  implementation  of  the 
restoration  plan  by  allowing  the  litigants 
and  the  court  to  make  the  decision  as  to 
the  type  of  restoration  approach.  In 
interpreting  similar  Congressional  intent 
with  respect  to  the  selection  of  remedial 
action  under  CERCLA,  courts  have  held 
that  a  trial  de  novo  of  selection  of  a 
response  action  is  inconsistent  with 
meaningful  public  involvement  in 
selection  of  remedies  for  hazardous 
waste  sites.  A  discussion  of  these  cases 
was  provided  in  Appendix  III  of  the 
ANPRM  of  March  13, 1992  (57  FR  8964. 
at  8987).  Inherent  in  these  decisions  is 
the  recognition  that  the  general  public 
does  not  have  the  resources  or  the 
procedural  mechanisms  to  protect  its 
interests  in  the  courtroom. 

Further,  a  trial  de  novo  of  assessment/ 
restoration  measures  creates  incentives 
for  parties  to  withhold  scientific  data  for 
use  at  trial.  One  of  the  most  significant 
criticisms  of  the  EXXON  VALDEZ  case 
noted  by  commenters  was  the 
unavailability  of  scientific  data 
produced  by  the  parties  to  the  litigation. 
By  contrast,  a  public  administrative 
process  should  create  the  incentive  to 
disclose  scientific  data.  The  government 
will  be  required  to  publicly  disclose  its 
scientific  data  and  conclusions  in  the 
administrative  record  develop>ed  in 
connection  with  the  DARP.  Other 
parties  will  be  required  to  publicly 
disclose  their  scientific  data  and 
conclusions  in  connection  with  the 
administrative  development  of  the 
DARP  or  risk  waiving  their  objections  to 
the  plan  during  judicial  review. 

Second,  record  review  is  necessary  to 
carry  out  the  Congressional  mandate 
that  the  trustee(s),  as  the  resource 
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manager(s)  and  expert(s),  sele<;l 
assessment/restoration  measures. 
NOAA's  interpretation  of  OPA  indicates 
that  Congress  intended  the  Restoration 
Plan  be  developed  and  implemented  by 
the  trustee(s)  pursuant  to  an 
administrative  process,  not  by  a 
courtroom  battle  of  experts.  Adequate 
evaluation  of  the  complex  scientific 
i.ssues  involved  in  assessment/ 
restoration  is  more  likely  to  result  from 
a  public  administrative  pro<;ess 
conducted  by  agencies  with  spe<:ialized 
scientific  expertise. 

Finally,  Congress  emphasized  that 
as.sessment  of  damages  beconducled  at 
"reasonable"  costs.  By  requiring  the 
various  parties  involved  in  an 
assessment  to  submit  their  findings  to  a 
central  repository,  much  duplicative 
study  can  be  avoided.  Limiting  the 
review  of  the  assessment/restoration  lo 
the  administrative  record  will  greatly 
reduce  the  tran.saction  costs. 

Administrative  Record 
Response  lo  Conunents 

"General" 

Comment:  A  mpjority  of  the 
commenters  who  spoke  to  the  issue  of 
the  administrative  record  and  judicial 
review  "on  the  record"  supported  the 
concept.  Several  commenters  noted  that 
general  administrative  law  principles 
and  case  law  prior  to  the  Superfund 
reauthorization  of  1986  supported 
record  review  of  expert  agency 
decisions  on  injury,  restoration,  and    . 
economic  assessments.  One  commenter 
explicitly  stated  that  the  injury 
determination,  restoration  strategies, 
and  economic  damage  amount  would 
receive  both  the  rebuttable  presumption 
and  the  deferential  standard  of  judicial 
review.  Some  commenters  referred  to 
OPA's  reference  to  the  rebuttable 
presumption's  use  in  "any 
administrative.  .  .  proceeding,"  as  well 
as  OPA's  provisions  for  claims  against 
the  Fund  in  an  administrative 
proceeding,  as  support  for  NOAA's 
creation  of  an  administrative  proce.ss 
that  would  be  granted  record  review. 
Other  commenters,  however,  objected  to 
NOAA's  attempt  to  allow  a  standard  of 
review  that  these  commenters  perceived 
to  be  inconsistent  with  the  rebuttable 
presumption.  Finally,  some  commenters 
stated  that  assessment  studies  and 
restoration  planning  within  the  coi>text 
of  an  assessment  should  not  be  made 
public  unless  record  review  were 
granted. 

Besponse:  NOAA  notes  that  the 
administrative  record  provisions  in  the 
proposed  rule  are  intended  to 
implement  several  important  policy 
concerns  expressed  by  Congress  in  OPA. 
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as  considered  administrative 
:iples  and  various  comparable 
found  in  CERCLA  lo  be  relevant 
I  resource  damage  assessment 
n  several  areas.  In  both 
and  OPA,  Congress  has 
the  public's  c;oncern  over 
3US  re(;overy  of  resoun;es 
y  pollution.  Further,  in  OPA. 
has  explicitly  provided  that 

measures  l)e  selected  by  the 
BSOurt;e  trustee(s)  through 
d  comment  procedures. 

NOAA  feels  that  there  is 
authority  to  establish  review 
r4cord.  Theadmini.strative  record 
of  this  proposed  rule  are 
to  create  an  open  assessment/ 
)n  process  to  allow  an  objective 
m  of  how  to  restore  or  replace 
injured  by  discharges  of  oil. 
these  provisions  would  result 

review"  is  ultimately  the 
of  the  courts.  However,  NOAA 
record  review  is  essential  for 

expeditious,  fair  assessments 
by  OPA.  As  discussed  earlier 
p^ambie,  judicial  review  on  the 
Id  apply  to  the  entire 
t  process  with  the  exception 
ermination  of  the  compensable 
ponent  of  damages.  Finally. 
I^ints  out  that  the  "rebuttable 
ion"  is  not  a  standard  of 


Advantages" 

Comn  ent:  Many  of  the  commenters 
pointed  }ut  that  an  administrative 
record  vi  ould  avoid  the  costs  associated 
with  a  p  titracted  trial  de  novo  and 
resuh  in  a  more  timely  restoration  of  the 
affected  resources.  Many  of  these 
commer  lers  also  noted  that  an 

nisfrative  record  of  an  assessment 
low  for  the  availability  of 
information  on  the  effects  of 
efficacy  of  various  cleanup 
Others  pointed  out  that  this 
vould.  in  effect,  allow  for  peer 
"assessments.  Quite  a  few 
mer^ters  noted  that  limiting  judicial 

the  administrative  record  of 
assessment  would  facilitate  the 

ional  goal  that  the  agency,  as 
orgaftization  with  the  expertise, 
e  the  assessment  as  well  as  the 

Some  commenters  noted 
ing  an  administrative  record 
etisure  a  more  fair  and  objective 
)y  encouraging  participation  by 
■  c  and  the  RP(s).  One  of  these 
commeriters  pointed  oul  that  having 
such  an  jpen  process  would  avoid  the 
public  d  strust  that  results  from  secrecy. 
Another  commenter  noted  that  an  "open 
record"  /vould  foster  a  more  cooperative 
process  hat  could  avoid  having 
litigator!  shield  assessment  studies  and 


I  jn. 


having  scientists  conduct  unnecessary 
resean;h.  Finally,  a  few  commenters 
were  pleased  to  .see  an  assessment/ 
restoration  pro<;ess  that  is  similar  to  the 
Remedial  Investigation/Feasibility 
Study  pro<:ess  in  Superfund  with  which 
so  many  agencies  ore  familiar. 

Response:  NOAA  agrees  with  the 
advantages  of  an  administrative  record 
process  outlined  by  these  commenters. 
In  particular,  creating  on  open  pro<;ess 
that  facilitates  access  to  the  science  in 
the  restoration  pro<:ess  is  an  important 
advantoge.  An  open  process  will  also 
allow  consideration  of  a  wider  range  of 
views.  Finally,  NOAA  relied  upon,  with 
some  modification,  the  NCP's 
administrative  re<;ord  provisions  since 
those  provisions  have  already 
undergone  extensive  rulemaking 
development  and  are  somewhat  familiar 
lo  most  trustee  agencies. 

"Disadvantages" 

Comment:  Some  commenters  slated 
that  an  administrative  record 
requirement  would  result  in  a  slower 
and  more  costly  assessment  process  and 
could  seriously  prejudice  the  ability  of 
the  trustee(s)  to  negotiate  a  settlement. 
One  of  these  commenters  stated  that  the 
requirement  could  overwhelm  the 
ability  of  the  trustee(s)  lo  conduct  an 
effective  assessment.  Another 
commenter  noted  that  such  an  open 
record  may  allow  parties  to  influence 
the  results  of  the  assessment  and  skew 
the  economic  data  gathered.  Some 
commenters  noted  that  outside 
information  submitted  to  thei record  is 
strictly  advisory  in  nature,  and  not 
controlling  upon  the  trustee(s).  Yet 
another  commenter  warned  that  a  court 
could  decide  to  conduct  a  trial  de  novo 
anyway,  which  could  make  the 
trustee(s)  vulnerable.  Finally,  one  of 
these  commenters  noted  that  the  RP(s) 
could  totally  disrupt  the  process. 

Response:  NOAA  does  not  intend  an 
administrative  record  requirement  that   » 
would  add  to  the  time  and/or  expense 
of  a  damage  assessment.  The  preamble 
discusses  the  requirement  that  the 
administrative  record  be  tailored  to  the 
scope  of  the  assessment.  The  fact  that 
materials  submitted  "for  the  record' 
would  be  intended  to  influence  the 
assessment  in  a  particular  way  is 
inherent  in  an  open  record.  However, 
the  trustee(s)  is  given  responsibility  lo 
manage  and  consider  the  record  in  a 
manner  that  is  consistent  with  the 
reasonable  cost  requirement  of  the 
proposed  rule,  using  best  professional 
judgment.  With  respect  to  the 
possibility  that  the  courts  might  not 
uphold  record  review  for  restoration, 
NOAA  believes  that  this  is  unlikely, 
given  the  statutory  language.  Because 


lack  of  record  review  would  undercut  a 
number  of  the  policies  underlying  the 
use  of  an  administrative  process  for 
selection  of  restoration  measures, 
NOAA  would  review  the  process  as  a 
whole  if  record  review  were  not  upheld 
by  the  courts. 

Commenf:  Several  commenters 
expressed  concern  regarding  the 
involvement  of  the  RPfs)  in  the 
administrative  record.  One  of  these 
commenters  noted  that,  since  the 
trustee(s)  compiles  the  record,  the  RP(s) 
has  no  incentive  to  disclose  information 
that  the  trustee(s)  might  decide  to 
exclude  from  the  record.  Another 
commenter  stated  that  due  process  for 
the  RP  would  require  judicial  review  of 
the  findings  and  conclusions  of  the 
trustee(s),  particularly  in  a  tort  type 
action. 

Response:  NOAA  notes  that  under 
general  principles  of  administrative  law. 
the  RP(s)  will  be  entitled  to  submit 
relevant  material  to  the  administrative 
record  if  timely  submitted.  The 
reviewing  court  will  examine  the 
documentation  of  the  assessment/ 
restoration  process  for  any  significant 
omissions. 

"Scope" 

Comment:  Several  commenters  spoke 
to  the  issue  of  the  scope  of  the 
administrative  record  of  assessment. 
Some  of  these  commenters  stated  that 
the  administrative  record  should 
include  all  data  and  information 
gathered  for  the  assessment.  One 
commenter  pointed  out,  however,  that 
confidential  information  gathered  by  the 
RP(s)  for  use  in  litigation  should  not  be 
included.  Other  commenters  also  noted 
that  information  pertaining  to  liability, 
that  may  be  litigated  as  a  separate  issue, 
would  not  go  into  the  record. 

Response:  NOAA  notes  that,  with  few 
exceptions,  all  data  and  information 
considered  by  the  trustee(s)  in  selecting 
restoration  measures  would  be 
contained  in  the  record.  Also, 
participants  in  an  assessment  must 
recognize  that  any  document  that  is  put 
into  the  record  is  in  fact  "public."  The 
RP(s)  is  free  to  decide  whether  to  submit 
information  for  the  record,  at  the  risk 
that,  if  he  does  not  do  so.  the 
information  may  not  be  considered 
when  the  court  reviews  the  assessment/ 
restoration  plan. 

Comment:  Other  commenters  noted 
specific  questions  regarding  the 
administrative  record.  One  asked  if  (1) 
any  documents  could  remain 
confidential:  (2)  all  data  required  by  the 
trustee(s)  must  be  given  to  the  RP(s)  and 
the  public;  (3)  chain  of  custody 
procedures  would  apply;  and  (4) 
deliberative  documents  would  be 


subject  to  FOIA.  Another  asked  that 
NOAA  clearly  identify  the  kinds  of 
documents  to  be  included  in  the  record, 
the  requirements  for  public  access  and 
comment,  and  the  type  of  scientific 
basis  for  decisionmaking.  Finally,  one 
commenter  suggested  that  additions  to 
the  record  after  closure  of  the  public 
comment  period  should  be  carefully  and 
narrowly  defined. 

Response:  NOAA  has  noted  the 
requests  for  specific  information  on  the 
types  of  documents  to  be  included  in  an 
administrative  record.  The  general 
discussion  in  the  preamble  above  lists 
examples  of  documents  that  would  be 
included  or  excluded  in  an 
administrative  record.  Generally,  those 
documents  releasable  under  FOIA 
would  be  included  in  the  administrative 
record.  Those  documents  not  releasable 
under  FOIA  would  be  excluded.  The 
preamble  and  proposed  rule  provide 
guidance  as  to  what  types  of  documents 
would  be  allowed  into  the  record  after 
the  public  review  period  is  closed. 

"Components" 

Comment:  Some  commenters  stated 
that  all  documents  relied  upon  by  the 
trustee(s)  should  be  placed  in  the 
administrative  record.  One  commenter 
provided  the  following  as  examples  of 
what  should  be  included  in  the 
administrative  record:  (1)  Scientific  data 
collected,  generated,  and  analyzed 
during  the  assessment;  (2)  the 
determination  of  scope  of  injury;  (3) 
comments  and  data  provided  by  the 
public  and  the  RP(s),  and  the 
consideration  of  that  information  by  the 
trustee(s);  and  (4)  relevant  facts  relied 
on  in  selecting  the  restoration  plans  and 
calculating  the  damages. 

Response:  NO/VA  agrees  that  all 
documents  and  data  forming  the  basis 
for  the  selection  of  restoration  measures, 
including  these  in  each  phase  of  the 
assessment  leading  up  to  the 
development  of  a  restoration  approach 
should  be  placed  in  administrative 
record.  Additional  data  and  comments 
that  are  timely  submitted  by  the  RP(s) 
and  the  public  should  also  be  included 
in  an  administrative  record.  Guidance 
for  documentation  is  provided  in  this 
preamble. 

"Additional  Components" 

Comment:  One  commenter  noted  that 
its  state  open  records  law  would  apply 
to  the  administrative  record  if 
maintained  by  a  state  trustee  and  that 
the  record  requirements  are  broader 
than  those  suggested  by  NOAA.  The 
commenter  noted  that  the  state  law 
requires  that  the  following  types  of 
documents  be  made  available  for  public 
review:  (1)  Draft  documents:  (2)  pre- 


decisional,  deliberative  internal  agency 
memoranda;  and  (3)  scientific  data 
generated  by  the  state  or  a  contractor 
and  in  the  possession  of  the  state 
regardless  of  whether  it  fails  quality 
assurance.  The  commenter  noted, 
however,  that  documents  relating 
exclusively  to  liability,  if  preparwi  by  or 
for  an  attorney  under  client  privilege, 
can  be  excluded  from  public  view. 
Response:  NOAA  recognizes  that 
some  state  laws  may  require  broader 
availability  of  documents  than  what  is 
described  in  this  proposed  rule  for  the 
administrative  record.  If  a  state  has 
additional  requirements  for  public 
availability  of  documents  beyond  those 
outlined  in  this  proposed  rule,  the  state 
requirements  may  apply  to  state 
trustees.  NOAA's  proposed  rule 
describes  the  minimum  requirements 
for  public  review  for  the  various  types 
of  assessment  procedures.  It  should  also 
be  noted  that  because  record  review  of 
restoration  measures  selected  by  federal 
trustees  alone  or  jointly  with  state 
trustees  is  premised  upon  the 
requirements  of  the  federal 
Administrative  Procedure  Act.  selection 
of  restoration  measures  by  state  trustees 
alone  may  be  subject  to  different 
principles  of  judicial  review. 

"Conditions" 

Comment:  Several  commenters  stated 
that  their  agreement  with  a  record 
review  standard  was  conditional  upon 
having  the  review  available  for  the 
assessment  and  restoration  selection/ 
cost  decisions,  but  not  for  the 
calculation  of  economic  damages.  These 
commenters  stated  that  the  economics 
determination  should  then  be  entitled  to 
the  same  protection  as  other  work 
product  until  trial.  One  commenter 
noted  that  the  legislative  history  of 
CERCLA  (relevant  to  OPA)  makes  it 
clear  that  Congress,  by  stressing  the 
restitutionary  nature  of  natural  resource 
damages,  intended  at  least  the  selection 
of  restoration  plans  to  be  reviewed  by 
the  court  on  an  administrative  record. 

Response:  NOAA  believes  that  the 
statutory  language  clearly  contemplates 
record  review  of  selection  of  restoration 
measures.  The  availability  of  record 
review  for  all  aspects  of  the  damage 
assessment  is  less  clear.  The  proposed 
rule  provides  for  an  administrative 
record  process  only  for  those  aspects  of 
the  assessment  leading  to  selection  of 
restoration  measures,  including  the 
estimate  of  the  costs  of  such  measures. 
NOAA  solicits  comment  on  whether  the 
administrative  record  provisions  should 
be  extended  in  the  final  rule  to  other 
aspects  of  the  damage  assessment. 

Comment:  Other  commenters  agreed 
with  the  open  record  so  long  as  the  rule 
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ensured  that  the  RP  would  be  given  a 
joint  and  meaningful  role  in  the 
assessment.  These  commenters  stated 
that  the  integration  of  the  open  rec;ord 
with  the  later  proposed  '"jointly 
conducted,  phased  assessments"  with 
responsible  parties,  would  be  essential. 
Response:  NOAA  agrees  that  the  RP(s) 
would  play  a  major  role  in  the 
development  of  the  administrative 
record  for  the  assessment/restoration 
process.  As  noted  in  the  section  of  this 
preamble  on  cooperative  assessments, 
NOAA  strongly  encourages  joint  work 
with  the  RP(s).  Also,  the  administrative 
record  process  will  work  more  smoothly 
where  there  is  a  joint  assessment  in 
progress.  However,  there  will 
undoubtedly  be  instances  where  such 
joint  efforts  will  not  be  possible.  In 
those  cases,  the  administrative  record  is 
even  more  important,  because  it  gives 
both  the  RP(s)  and  the  public  the 
opportunity  to  provide  material  for  the 
administrative  record,  and  it  will 
require  the  trustee(s)  to  address  that 
material  if  relevant. 

"Time  of  Review" 

Comment:  Another  commenter  staled 
that  the  record  of  assessment  actions 
should  be  final  only  after  the  trustee(s) 
has  determined  damages  and  selected  a 
restoration  approach.  Some  commenters 
stated  that  NOAA  should  consider  the 
applicability  of  the  concept  of 
"preenforcement  review."  which  would 
allow  selection,  possibly 
implementation,  of  the  Restoration  Plan 
without  first  having  to  prove  its  validity 
in  court. 

Response:  NOAA  notes  in  its  general 
discussion  above  that  review  on  the 
record  would  generally  take  place  in  an 
action  to  obtain  damages.  Prior  to  this 
time,  there  would  be  no  final  agency 
action  subject  to  review. 

"Levels  of  Documentation  Required" 

Comment:  One  commenter  noted  that, 
even  where  there  is  an  expedited 
damage  assessment  conducted,  an 
administrative  record  should  be 
compiled  to  provide  at  least  some 
information  for  public  review. 

Response:  NOAA  notes  that,  in  the 
general  discussion  of  detail  of  an 
administrative  record,  documentation 
requirements  would  have  to  be  tailored 
to  the  scope  of  the  case.  In  all  cases 
other  than  emergency  restoration 
actions,  however,  final  restoration 
measures  would  be  selected  only  after 
public  review  and  comment. 

"Support— Legal  Arguments" 

Comment:  Several  commenters  noted 
that  natural  resource  damages  are  not 
measured  by  the  traditional  common 
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law  r  lethods.  These  commenters 
pointed  out  that  these  assessments 
invol  je  highly  technical,  scientific 
findii  igs  in  which  courts  have 
iradilionally  treated  the  agency's 
deter  nination  with  great  deference.  A 
few  0  F  these  commenters  suggested  that 
the  f«  Jeral  courts  have  neither  the  time 
nor  i  e  expertise  to  decide  these 
scien  ific  issues.  Therefore,  the 
tomn  enters  conclude  that  judicial 
review  of  the  assessment/restoration 
plan  !  hould  be  conducted  on  the 
admii  listrative  record,  applying  an 
arbitr  iry  and  capricious  standard. 

Rei  ponse:  NOAA  agrees  that  courts 
gener  illy  defer  to  agency  expertise  in 
cases  involving  highly  technical  or 
sciem  ific  content.  For  this  reason. 
NOAi  i  agrees  that  review  of  restoration 
measi  ires,  which  involve  highly 
techn  cal  judgments,  should  be  on  the 
recon  . 

Coi  1/nen/.  Some  commenters  spoke  to 
the  is  ;ue  of  consistency  with  the 
provii  ions  for  claiming  natural  resource 
dama  [es  against  the  Fund.  These 
comn  enters  pointed  out  that,  in 
presei  iting  such  a  claim  against  the 
Fund,  the  trustee  is  entitled  to  a 
rebuti  3ble  presumption  of  correctness. 
The  I  nited  States  is  then  subrogated  to 
the  ri  hts  of  the  trustee  in  pursuing  the 
claim  again.st  the  RPs.  It  follows  that  the 
docur  lented  determination  of  injury. 
select  on  of  restoration  plans,  and 
calcu  3tion  of  the  costs  to  assess, 
restor  >.  and  compensate  for  lost  use/ 
nonus  B  value  by  the  trustee  is  the  only 
availa  )le  evidentiary  basis  on  which  the 
Unite  I  States  can  proceed  in  court  on 
behalf  of  the  Fund,  to  recover  the 
damages  paid  out  to  the  trustee(s)  from 
that  F  md.  The  commenters  then  argue 
that  tl  e  same  standard  should  apply  to 
assess  nents  reviewed  by  courts. 

Res  7onse:  NOAA  agrees  that 
consi!  lency  in  the  implementation  of  a 
statut(  is  a  desirable  goal.  If  there  were 
two  St  mdards  for  determining 
comp(  nsation  for  injuries  to  natural 
resouj  ces  under  OPA.  expensive  and 
confu!  ing  assessments  would  result. 
Accor  lingly.  the  same  standard  of 
reviev  would  apply  to  restoration  in 
action ;  by  the  OPA  fund  as  to  actions 
by  the  trustee(s). 

Con  ment:  Other  commenters  noted 
that.  V  here  the  right  to  sue  for  damages 
to  pri\  ate  property  existed  at  common 
law  th  ough  a  tort  action,  the  public's 
right  t  )  sue  for  restitutionary  money  to 
make  i  n  injured  environment  whole  did 
not  ex  St.  These  commenters  pointed 
out  thi  t  all  components  of  natural 
resour  :e  "damages"  (as  defined  under 
OPA)  i  ire  restitutionary  in  nature 
includ  ing  quantification  of  lost  use/ 
nonu.si  (  values.  The  commenters 
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,   suggested  that,  when  Congress  creates  a 
public  right  by  statute  that  did  not  exist 
at  common  law  (such  as  the  aoility  to 
seek  money  to  make  whole  an 
environment  injured  by  an  oil 
discharge),  it  may  entrust  the 
determination  of  such  public  rights  to 
an  administrative  body.  Therefore,  the 
commenters  argued  that  the  right  to  trial 
by  jury  for  common  law  damages  would 
not  present  an  obstacle  to  record  review 
of  a  damage  assessment. 

Response:  NOAA  notes  that  Congress. 
in  the  legislative  history  of  C^RCLA  and 
OPA.  pointed  out  problems  with  pre- 
CERCLA  common  law  actions  for 
damages  to  public  resources.  This 
concern  resulted  in  the  set  of 
environmental  statutes  specifically 
allowing  recovery  by  a  public 
government  agency  for  damages  as 
compensation  for  injuries  to  natural 
resources.  Because  natural  resource 
damage  claims  are  essentially 
restitutionary  and  because  Congress  has 
required  that  trustees  (rather  than  courts 
in  the  first  instance)  select  a  restoration 
approach  and  compute  damages  to 
natural  resources,  NOAA  agrees  that  the 
right  to  a  jury  trial  would  not  apply  to 
damage  actions  under  OPA.  Further, 
most  OPA  actions  are  likely  to  be 
brought  in  the  courts'  admiralty 
jurisdiction,  where  there  is  no  right  to 
jur^  trial. 

Comment:  Several  commenters  noted 
that  NOAA  has  the  authority  to  declare 
that  judicial  review  of  damage 
assessments  would  be  on  the 
administrative  record  since  there  was  no 
explicit  statement  as  to  the  standard  of 
review  in  OPA.  These  commenters 
pointed  out  that,  where  the  legislative 
delegation  to  an  agency  on  a  particular 
question  is  implicit  rather  than  explicit, 
a  court  will  generally  defer  to  a 
reasonable  interpretatioo  made  by  the 
agency. 

Response:  NOAA  agrees  that 
Congress'  directions  to  NOAA  were  not 
explicit  as  to  the  type  of  judicial  review 
to  be  accorded  to  damage  assessments. 
However,  the  legislative  history  does 
note  that  this  proposed  rule  is  to  create 
a  system  of  damage  assessment  that  is 
expeditious  and  fair.  The  report  of  the 
Committee  of  Conference  states  that 
these  regulations  "should  be  designed  to 
simplify  the  trustees'  task  of  assessing 
and  recovering  the  full  measure  of 
damages  resulting  from  an  incident." 
See  H.  Con.  Rept.  No.  653.  101st.  Cong.. 
2d  Sess.  at  109  (1990).  NOAA  feels  that 
providing  for  record  review  of  damage 
assessments  is  necessary  to  achieve  this 
goal.  Further,  while  the  issue  of  the 
standard  of  judicial  review  will 
ultimately  be  decided  by  the  courts. 
NOAA  believes  that,  as  the  agency 


charged  with  implementing  the  natural 
resource  damage  provisions  of  OPA.  its 
views  should  be  entitled  to  some 
deference. 

"Against — Legal  Arguments" 

Comment:  Several  commenters  stated 
that  the  RP  has  the  legal  right  to  a  jury 
trial  in  natural  resource  damage 
assessment  disputes  as  guaranteed  by 
the  United  States  Constitution.  The 
commenters  pointed  out  that  a  damage 
assessment  is  not  a  rulemaking  under 
section  553  of  the  Administrative 
Procedure  Act,  but  is  similar  to  an 
adversarial  administrative  activity  that 
will  often  result  in  litigation.  The 
commenters  argued  that  every  CERCLA 
natural  resource  damage  case  that  has 
addressed  the  issue  has  required  a  jury 
trial  for  these  actions  at  law.  These 
commenters  stated  that  issues  related  to 
the  selection  of  assessment/restoration 
plans  must  be  decided  by  a  trial  court. 

Response:  As  stated  in  the  above 
discussion,  the  due  process  rights  of  the 
RP(s)  will  not  be  sacrificed  in  the 
administrative  record  process.  While  a 
few  district  courts  have  held  that  there 
is  a  right  to  jury  trial  for  the  lost 
compensable  value  aspects  of  CERCLA 
natural  resource  damage  cases,  at  least 
one  court  has  held  that  there  is  no  right 
to  jury  trial  for  the  restoration  aspects  of 
natural  resource  damage  cases.  Further, 
even  if  there  is  a  right  to  jury  trial. 
NOAA  does  not  perceive  a  conflict 
between  a  non-jury  record  review  of 
restoration  measures  and  cost  estimates 
under  the  "arbitrary,  capricious,  or 
otherwise  not  in  accordance  with  law" 
standard,  and  a  jury  trial  on  other 
issues. 

Comment:  Some  of  these  commenters 
spoke  to  the  issue  of  the  rebuttable 
presumption  in  relation  to  record 
review.  Some  commenters  suggested 
that  a  court  should  review  the  choice  of 
restoration  alternatives  by  the  trustee(s) 
on  an  "arbitrary  and  capricious" 
standard,  i.e.,  the  trustee(s)  is  presumed 
to  be  correct  unless  it  can  be  proven  that 
the  trustee(s)  acted  in  an  arbitrary  or 
capricious  manner.  Other  commenters 
argued  that  Congress  would  not  have 
offered  the  favorable  rebuttable 
presumption  as  a  standard  of  review  if 
the  trustees  had  any  underlying 
entitlement  to  the  "arbitrary  and 
capricious"  standard.  The  commenters 
contended  that  Congress  was  attempting 
to  offer  the  tnistee(s)  the  slightly  more 
favorable  review  standard  of  a 
"rebuttable  presumption"  as  an 
incentive  for  trustees  to  follow  the 
regulations:  failure  by  the  trustee(s)  to 
follow  regulations  apparently  results  in 
their  having  to  prove  their  case,  by  a 
preponderance  of  the  evidence,  on  the 


de  novo  review  standard.  Reconciling 
the  congressional  provision  of  a 
"rebuttable  presumption"  with  the 
Administrative  Procedure  Act's 
arbitrary  and  capricious  standard  of 
judicial  review  would  require  that,  to 
rebut  the  presumption,  the  RP  would 
have  to  point  to  clear  and  convincing 
evidence  in  the  aforementioned 
administrative  record  demonstrating 
that  the  injury  determination, 
restoration  selection,  or  monetary 
quantification  by  the  trustee(s)  was 
arbitrary  and  capricious. 

Response:  The  selection  of  restoration 
alternatives  by  the  trustee(s)  for  a 
particular  incident  will  either  be 
identified  during  prespill  planning  as 
part  of  a  Regional  Restoration  Plan  (see 
the  discussion  of  §  990.16)  or  in  an 
incident-specific  restoration  plan 
developed  for  that  incident.  NOAA 
agrees  that  the  "arbitrary,  capricious,  or 
otherwise  not  in  accordance  with  law" 
standard  of  judicial  review  for  that 
choice  is  appropriate.  NOAA  points  out 
that  the  rebuttable  presumption  is  a  rule 
concerning  level  of  evidence,  not  a 
standard  of  review.  Therefore,  the 
statutory  provision  for  a  rebuttable 
presumption  for  the  damage  assessment 
as  a  whole  does  not  preclude  the 
development  of  an  administrative 
record  for  the  assessment  through 
restoration  components  of  a  damage 
assessment.  There  is  no  reason  why 
different  aspects  of  the  assessment 
cannot  be  subject  to  different  standards 
of  review,  which  is  precisely  what  the 
language  of  OPA  appears  to  require. 

Comment:  Several  commenters  stated 
that  NOAA  had  exceeded  its  statutory 
authority  in  declaring  record  review  of 
assessments.  These  commenters 
contended  that  Congress  was  not  silent 
on  the  issue  of  the  standard  of  review. 
These  commenters  contended  that 
Congress  did  not  delegate  to  NOAA  the 
authority  to  determine  the  standard  of 
review  a  court  will  apply  when 
considering  a  trustee^s  natural  resource 
damage  claim  filed  before  the  court. 
These  commenters  pointed  out  that,  in 
section  1006(e)(2)  of  OPA,  Congress 
specified  that:  "Any  determination  or 
assessment  of  damages  to  natural 
resources  for  the  purposes  of  this  Act 
made  *   *   'bya*   *   *  trustee  in 
accordance  with  the  regulations  *   •  • 
shall  have  the  force  and  effect  of  a 
rebuttable  presumption.  *  *  '"In 
contrast,  the  commenters  pointed  out 
that  OPA's  directive  to  NOAA  for 
promulgating  regulations  is  limited  to 
the  assessment  of  damages.  OPA 
contains  several  provisions  that  address 
the  procedure  for  the  trustee(s)  to  file  a 
claim(s)  against  the  RP(s).  These 
commenters  stated  that  the  issue  of  the 


standard  of  judicial  review  is 
determined  by  the  Congress  and  courts, 
not  by  regulation,  and  that  NOAA 
should  not  attempt  to  preempt  judicial 
resolution  of  that  issue. 

Response:  NOAA  agrees  that  the 
ultimate  decision  as  to  the  standard  of 
review  for  a  damage  assessment  is  for 
the  courts.  Nevertheless,  NOAA  believes 
that  its  mandate  to  develop  an 
assessment  process  that  is  both  fair  and 
expeditious  requires  it  to  provide  its 
views  on  the  appropriate  standard  of 
review,  since  this  has  crucial 
implications  for  the  assessment  process. 
As  noted  above,  administrative  record 
review  is  contemplated  by  OPA's 
requirement  for  selection  of  restoration 
measures  based  on  notice  and  comment 
procedures.  Further,  this  position  is 
supported  by  the  courts'  consistent 
interpretation  of  CERCLA's  provisions 
with  respect  to  lead  agency  selection  of 
a  response  action  for  a  Superfund  site. 
While  the  issue  of  the  appropriate 
standard  of  review  is  ultimately  for  the 
courts.  NOAA's  views  on  the 
interpretation  of  the  statute  should  be 
entitled  to  some  deference. 

Comment:  Some  commenters  noted 
that  NOAA  might  wish  to  explore  the 
possibility  that  non-RP  challenges  to  an 
asses.sment/restoration  plan  would  be 
subjected  to  more  limited  judicial 
review. 

Response:  Provided  that  the  non-RP 
has  standing  and  right  to  sue.  NOAA 
notes  that,  to  ensure  fairness  in 
implementation  of  OPA.  the  same 
standard  of  review  should  apply  to  all 
who  seek  judicial  review  of  trustee's(s') 
actions. 

"Miscellaneous" 

Comment:  One  commenter  noted  that, 
while  the  rule  might  provide  that 
changes  in  plans  or  decisions  predicated 
upon  public  comments  should  not  be 
available  for  critical  use  against  an 
assessment  in  administrative  or  court 
proceedings,  a  trustee  who  changes  a 
decision  or  plan  because  of  public 
comment  should  be  able  to  defend  that 
change  easily  on  facts  and  reasoning, 
and  thus  will  not  feel  a  constraint  to 
defend  a  wrong  initial  determination. 

Response:  NOAA  agrees  that  a  trustee 
who  changes  initial  findings  or  plans 
based  upon  later  information  gained 
through  public  comment  would  simply 
document  that  change  in  the 
administrative  record.  One  of  the  crucial 
advantages  of  an  administrative  process 
is  the  incentive  created  for  disclosure 
and  public  participation.  The  trustee(s) 
will  be  required  to  disclose  information 
relevant  to  selection  of  restoration 
measures  in  a  public  record,  and  the 
trustee(s)  will  be  required  to  fairly 
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evaluate  public  and  RP  comments  in 
selecting  restoration  measures.  Based  on 
NOAA's  experience  in  numerous  cases, 
it  expects  that  public  comment  will  be 
seriously  considered  by  the  trustee(s) 
and  in  son>e  cases  may  lead  to 
signiHcant  modifications  of  proposed 
restoration  measures. 

Comsrent:  One  commenter  stated  that 
NOAA  should  seek  to  ensure  that 
scientific  studies  are  conducted  openly, 
with  full  and  rigorous  scientific  peer 
interaction  and  review,  to  avoid  a 
trustee  expending  large  sums  of  money 
non-competttiveiy  on  poor  quality 
science  that  will  not  withstand 
scientific  scrutiny. 

Response:  NOAA  believes  that  an 
administrative  process  is  the  best 
method  of  ensuring  thorough  review  of 
restoration  by  both  the  scientific 
community  and  public. 

V.  Prespill  Planning 

General 

In  many  discharges,  multiple  trustees 
have  been  able  to  reach  agreement  on 
coordinating  assessment  and  restoration 
activities.  In  light  of  that  experience,  the 
proposed  rule  strongly  encourages 
federal,  state,  tribal  and  foreign  trustees 
to  develop  prespill  plans  at  the  local 
area  or  regional  level.  In  a 
corresponding  effort,  these  plans  might 
be  implemented  through  a  general 
Memorandum  of  Understanding  (MOU) 
among  tru.<;tees  on  a  state  level  for  the 
state  trustee{s),  and  local  area  or 
regional  basis  for  the  rest  of  the 
trustee(sj. 

This  proposed  rule  includes,  in 
Appendix  A,  a  sample  MOU  that  has 
been  reviewed  in  an  earlier  Notice,  that 
could  establish  a  coordination 
framework  for  trustees  for  prespill 
planning.  Trustees  could  develop  MOUs 
with  provisions  for  specific  areas  such 
as  bays,  ports,  waterways,  or  areas  of 
special  sensitivity  concerns. 

To  the  extent  practicable,  it  is  strongly 
encouraged  that  this  planning  process 
mirror  the  areas  covered  by  Area  and/ 
or  Regional  Contingency  Plans 
authorized  by  section  4204(a)  of  OPA 
under  the  NCP  or  could  be  on  a  state- 
by-state  basis.  The  trustees  should 
establish  working  groups  at  the  regional 
or  local  area  level  to  undertake  these 
activities. 

Prespill  Plans 

Without  regulating  the  exact  contents 
of  the  plans,  the  proposed  rule  ruites 
that  the  plans  should  identify  the 
responsibilities  of  the  trustees,  and 
other  willing  participants  where 
appropriate,  in  the  event  of  a  discharge 
of  oil  covered  by  OPA.  Suggested 
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presp  II  planning  activities  include,  but 
ore  nql  limited  to,  the  following  areas: 

1.  L  evelop  a  natural  resource  damage 
ossesi  ment  management  and  technical 
team.  The  natural  resource  damage 
assess  ment  team  is  responsible  for 
plann  ng  and  conducting  damage 
assess  ments  in  the  event  of  a  disc:harge 
of  oil.  The  size  of  the  team  should  be  a 
functi  >n  of  the  scope  and  complexity  of 
the  as  lessment,  and  may  include  a 
natur;  1  resource  trustee  agency 

cxiord  nator,  resource  biologist, 
envirt  nmental  (petroleum)  chemist, 
resoui  ce  economist,  restoration  expert, 
QA  sf:  Bcialist,  data  manager/sample 
cu.sto<  ian,  statistician,  and  resource 
attorn  ?y.  It  is  not  always  necessary  to 
have  J  different  person  for  each  role,  but 
exper  ence  has  shown  that  each  role  is 
a  full-  ime  commitment,  especially  for 
highl]  significant  discharges.  Each 
persoi  1  on  the  team,  to  the  extent 
releva  it  to  his  or  her  own  discipline, 
shouli   have  a  working  knowledge  of 
natur:  1  resource  damage  ass€«snr>ent 
regula  lions  and  requirements,  and  be 
ready  lo  begin  preassessment  activities 
imme  liately  upon  notification  of  a 
dischj  rge.  The  team  should  not  be  od 
hoc;  T\  lembers  should  be  knowledgeable 
in  not  iral  resource  damage  assessment 
issues  and  have  established  working 
relatic  nships  with  each  other,  the  co- 
truste  s,  and  the  response  community. 

2.  /<  entify  outside  experts.  Since 
dischi  rges  of  oil  are  sudden  and 
epism  ic,  it  is  not  always  possible  to 
maint  lin  sufficient  staff  to  conduct  all 
natun  I  resource  damage  assessment 
activii  ies.  Depiending  on  the  discharge 
condi  ions,  the  trustees  will  need 
diffen  nt  experts  On  the  team  to  assist  in 
desigi  ing  and  conducting  of  studies  for 
diffen  nt  natural  resources  and/or 
servic  3S.  The  trustees  should  identify 
the  ty  )es  of  natural  resource  damage 
assess  ment  expertise  needed  if  there  is 
a  disc  large  in  their  area,  and  prepare  a 
list  of  potential  contacts  available  to 
provi(  e  that  expertise.  Experts  without 
confli  :ts  of  interest  should  be  used  as  an 
indep  jndent  peer  review  group  for 
poten  ial  natural  resoun*  damage 
assess  ment  activities. 

3.  /( lentify  support  services.  Certain 
suppc  rt  services,  such  as  analytical  and 
testin  ;  laboratories  capable  of 
perfoiming  the  specialized  hydrocarbon 
chem  stry,  toxicity  testing,  and 

histoj  athology  needed  for  a  discharge  of 
oil  na  ui^l  resource  damage  assessment, 
shoul  I  be  identified  ahead  of  time. 
Backt  p  services  should  also  be 
identi  led  since  the  needs  of  both 
respoi  kse  and  damage  assessment 
activi  ies  can  exceed  even  regional 
capabilities.  Support  activities 
conducted  at  the  discharge  site  or 
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potentially  affecting  any  response 
activities  must  be  coordinated  with  the 
OSC  or  designee.  Other  types  of  support 
services  that  may  be  needed  include: 

a.  Field  support  for  reconnaissance 
surveys  by  aircraft  or  vessel; 

b.  Monitoring  logistics  for  sample 
L-ollection,  handling,  preservation, 
storage,  and  transport; 

c.  Data  management  support; 

d.  Human  health  and  safety  support; 
and 

e.  Natural  resource  damage 
a.ssessment  training  support. 

4.  Collect  information  on  natural 
resources  and/or  services  potentially 
affected  by  oil  discharges  along  high 
risk  areas.  Area  Planning  Committees 
are  responsible  for  the  identification  of 
sensitive  natural  resources  and/or 
services  in  their  areas,  and  development 
of  protection  priorities  and  strategies  for 
these  resources  and/or  services.  The 
trustee(s)  is  encouraged  to  serve  on 
these  committees  to  ensure 
incorporation  of  all  sp>ecial  concerns 
and  considerations,  and  ensure 
consistency  with  the  natural  resourtj» 
damage  assessment  Prespill  Plans. 
Examples  of  issues  include  the 
seasonality  of  natural  resoun;es,  along 
with  unique  protection  approach 
questions,  the  overall  effectiveness  of 
cleanup  countermeasures  and  effed 
versus  natural  recoveries,  etc.  These 
types  of  response  issues  are  addressed 
in  the  Fish  and  Wildlife  and  Sensitive 
Environments  Annexes  to  Area 
Contingency  Plans  (ACP).  Besides 
having  an  opportunity  to  assist  in 
creating  and  updating  the  ACPs,  the 
trustee(s)  is  also  given  an  opportunity  to 
comment  when  those  ACPs  are 
submitted  to  the  Regional  Response 
Team  (RRT)  for  review.  The  trustee(s) 
conducing  damage  assessment  should 
coordinate  with  response  personnel  on 
issues  affecting  natural  resources  and/or 
services;  clarifying  the  anticipated 
activities  and  roles  of  each  during  the 
discharge,  and  identifying  the  data 
needs  of  the  trustee(s)  that  could  be 
implemented  through  joint  activities. 
Strategies  for  data  sharing  among  the 
trustees,  response  agencies,  and 
possibly  the  RPs,  should  be  developed. 
This  is  particularly  important  since 
damage  assessment  data  are  often  not 
made  immediately  available  to  the 
public.  The  trustee(s)  is  encouraged  to 
participate  in  training  and  coordination 
activities  of  the  response  community, 
such  as  drills  for  the  discharge  of  oil. 

5.  Lead  Administrative  Trustee  I LAT). 
Whether  planned  in  advance  of  a 
discharge  or  not,  when  assessments 
Involve  more  than  one  trustee,  trustees 
should  select  a  LAT,  although  the 
proposed  rule  does  not  require  that  a 


LAT  must  be  selected.  The  selection  of 
a  LAT  should  be  by  consensus  and  can 
be  based  on  such  factors  as  the  trustee 
with  a  majority  of  natural  resources  at 
risk  or  the  ability  of  a  particular  trustee 
agency  to  provide  administrative 
support.  While  the  federal  trustees  are 
required  to  select  a  LAT  under  E.O. 
12777,  56  FR  54757  (October  22. 1991), 
this  proposed  rule  does  not  require  that 
the  LAT  be  a  federal  agency  when  non- 
federal trustees  are  involved.  In  such 
cases,  the  federal  trustees  will  still 
select  a  federal  LAT,  who  will 
coordinate  federal  efforts  with  the  LAT. 
Where  appropriate,  trustees  may 
designate  Co-LATs,  consisting  of  a 
federal  LAT  and  the  state,  tribal,  or 
foreign  trustee(s).  It  is  also  possible  that, 
under  certain  circumstances,  it  might  be 
appropriate  for  the  LAT  to  be  a  single 
non-federal  agency. 

The  LAT  will  not  have  veto  or 
arbitration  authority  over  the  other 
trustees,  but  should  be  responsible  for 
activities  such  as:  scheduling  meetings 
of  the  trustee  working  group  or 
committee,  preparing  agendas, 
procuring  space,  etc.;  acting  as  a  central 
contact  point  for  damage  assessment 
trustee  agencies  involved  in  the 
incident,  liaison  with  the  appropriate 
OSC  or  designee;  coordinating 
preassessment  data  gathering  and  other 
activities;  and  establishing  and 
maintaining  the  administrative  record, 
as  well  as  other  records,  for  the  trustees. 

6.  Identify  sources  of  information  for 
background  data.  The  trustees  should 
develop  lists  or  databases  on  the  typies 
of  background  information  currently 
collected  that  may  be  of  potential  use  in 
a  natural  resource  damage  assessment.  If 
practicable,  the  trustees  should  identify 
and  prioritize  the  most  important 
information,  and  encourage  or  support 
the  collection  of  such  information  in  a 
cost-effective  manner.  Types  of 
information  considered  potentially 
important  include:  petroleum 
hydrocarbon  contamination  in  indicator 
organisms  and  exposure  pathways; 
species  census  and  inventory,  baseline 
data  on  species  populations, 
recreational  use  statistics,  and  economic 
values  for  selected  natural  resources 
and/or  services.  Familiarity  with  the 
types  of  baseline  data  available  will 
allow  the  trustees  to  formulate  better 
data  collection  strategies.  The  trustees 
should  also  collect  information  on 
successful  restoration  efforts  for  trust 
resources  and/or  services,  and  needed 
restoration  efforts  in  their  region. 

7.  Design  a  general  approach  and 
dewlop  protocols  for  data  collection 
and  analysis.  The  trustees  may  want  to 
develop  scenarios  for  the  types  of 
natural  resources  and/or  services  that 


may  be  affected  by  a  discharge  of  oil, 
and  plan  for  an  appropriate  study 
design,  including  data  collection  and 
analysis  protocols.  Where  practicable, 
protocols  should  be  similar  to  those 
used  in  baseline  studies  to  ensure 
comparability  with  the  incident-specific 
assessment.  The  trustees  should  prepare 
standard  protocols  in  a  format  that 
allows  easy  customization  for  a  specific 
discharge.  With  prespill  planning, 
initial  damage  assessment  efforts  may  be 
better-implemented  and  generate  more 
useful  data.  The  trustees  should  prepare 
field  kits  for  collection  of  samples  and 
measurements  in  the  early  or  emergency 
stages  of  a  discharge. 

8.  Establish  a  centralized  data 
management  system  for  natural 
resource  damage  assessment  data. 
There  is  a  pressing  need  to  have  a  data 
management  plan  in  place  that  provides 
efficient  access  to  collected  data 
following  a  discharge  of  oil.  Typical 
natural  resource  damage  assessment 
studies  are  highly  multidisciplinary, 
involving  experts  from  many  different 
organizations,  who  need  access  to  data 
collected  by  various  groups.  For 
example,  wetlands  specialists  studying 
injury  to  oiled  marshes  should  use  the 
same  degree-of-oiling  classifications  as 
mapped  by  shoreline  survey  teams.  The 
trustees  are  encouraged  to  develop  a 
centralized  data  management  system  to 
support  natural  resource  damage 
assessment  needs.  At  a  minimum,  the 
plan  should  address  the  type  and 
volume  of  data,  uses  of  the  data,  existing 
data  management  capabilities,  types  of 
analyses  conducted,  QA  needs, 
reporting  requirements,  and  access  to 
data.  The  data  management  plan  should 
also  include  provisions  for  distribution 
of  updates  to  natural  resource  damage 
assessment  team  members  on  a  timely 
basis. 

Regional  Restoration  Plans 

Restoration  plans  have  typically  been 
directed  towards  a  single  resource  (i.e., 
species  or  habitat  type).  In  recent  years 
for  example,  projects  have  focused  on 
the  preservation  of  rare  and  endangered 
species.  The  resource  by  resource 
management  approach  tends  toward  a 
never  ending  cycle  of  salvage 
operations.  There  is  now  a  concern  for 
maintaining  and  conserving  genetic 
diversity.  This  goal  requires  that 
healthy,  viable  populations  he 
maintained  in  the  environment  in 
which  they  co-evolved.  The  essential 
argument  is  that  the  community  is  the 
level  of  hierarchy  needed  to  maintain 
the  level  of  ecological  diversity, 
ensuring  the  conservation  of  threatened/ 
endangered  species,  gene  pools,  species 
diversity,  natural  community 


interactions,  and  known  and  unknown 
ecosystem  species  and  processes. 

Since  human  values  arise  from  the 
attributes  that  are  naturally  scaled  to  the 
region,  it  makes  sense  that  such  a 
regional  perspective  be  considered. 
Regional  evaluation  can  be  addressed 
through  the  consideration  of  five 
technical  issues:  (1)  spatial  boundaries 
(i.e.,  size  of  the  study  required  to 
encompass  the  range  of  resources  of 
concern);  (2)  time  scale  (i.e.,  timeframe 
or  lifecycle  of  the  resources);  (3) 
ecological  complexity  (i.e., 
identification  of  ecosystem  components 
based  on  habitat  structure  and/or 
function);  (4)  ecosystem  pattern  (i.e., 
patch  size,  continuity  and  contiguity); 
and  (5)  increment  of  the  environmental 
change  (i.e..  setting  goals  and  limits  to 
restore  the  resource  base).  This  follows 
from  the  proposed  approach  by 
Gosselink,  J.G.  and  L.C.  Lee, 
CUMULATIVE  IMPACT  ASSESSMENT 
IN  BOTTOMLAND  HARDWOOD 
FORESTS;  Center  for  Wetland 
Resources,  Louisiana  State  University, 
Baton  Rouge;  LSU-CEI-e6-09  (1987). 
The  area  of  concern  should  be  evaluated 
relative  to  its  importance  and 
significance  to  the  regional  resource 
base  as  well  as  the  special  status  of  the 
area's  components. 

Where  appropriate,  the  trustee(s)  can 
develop,  as  part  of  the  prespill  planning, 
such  Regional  Restoration  Plans.  These 
plans  could  be  developed  on 
geographical  or  habitat  basis  to  allow 
the  recovery  of  the  system  covered  by 
the  plan.  The  trustee(s)  may  develop 
these  plans  as  new  efforts,  but  are 
encouraged  to  use  existing  plans  that 
can  be  modified  to  meet  the  needs  of 
this  proposed  rule.  Examples  of 
preexisting  plans  are  Coastal  Zone 
Management  or  the  National  Estuary 
Program  Plans.  To  qualify  as  an 
appropriate  Regional  Restoration  Plan 
pursuant  to  this  proposed  rule,  a  plan 
would  have  to  be  developed,  or  an 
existing  plan  modified,  through  a  public 
review  and  comment  process  consistent 
with  the  restoration  planning  process 
described  in  subpart  G  of  this  proposed 
rule.  Recoveries  from  damage 
assessments  pursuant  to  this  proposed 
rule  may  be  applied  to  these  plans,  as 
provided  in  §  990.84(b)  of  this  proposed 
rule.  Coordination  with  Response 
Agencies:  OPA  covers  inland  navigable 
waters  as  well  as  coastal  areas.  From  a 
federal  perspective,  as  a  general  rule, 
the  U.S.  Coast  Guard  directs  response 
activities  in  the  coastal  zone  including 
the  Great  Lakes.  The  U.S.  EPA  directs 
response  activities  in  the  inland  zone. 
See  NCP,  55  FR  8815,  8816  (March  8, 
1990).  State  response  agencies  may  also 
direct  response  activities. 
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Effective  coordination  with  the 
response  activities  necessitates  that 
coordination  procedures  be  established 
prior  to  a  discharge.  This  proposed  rule 
strongly  encourages  the  trustee(s)  to 
plan  and  coordinate  damage  assessment 
activities  prior  to  a  discharge.  Similarly, 
the  truste«(s)  is  encouraged  to  either 
develop  prespill  agreements  with  the 
OSC,  participate  in  the  OSC's  Area 
Committee  planning  meeting,  and/or 
attempt  to  include  the  OSC  in  general 
prespill  planning.  Agreements  or  joint 
plans  should  address,  but  are  not 
limited  to,  the  following  issues: 
establishment  of  communication  roles; 
identification  of  a  damage  assessment 
tru.stee  and  OSC  contact;  human  health 
and  safety  requirements;  development 
of  joint  activities,  I.e.,  sampling,  spill 
drills;  identification  of  natural  resources 
of  particular  concern;  and  information 
and  data  sharing.  These  issues  can  be 
facilitated  by  the  NOAA  Scientific 
Support  Coordinator  in  the  U.S.  Coast 
Guard  District. 

Such  coordination  has  already 
effectively  taken  place  in  the 
development  of  the  Fish  and  Wildlife 
and  Sensitive  Environments  Annexes  to 
the  ACPs  being  developed  as  part  of  the 
NCP.  Section  311(d)(2)(M)  of  the  Clean 
Water  Act  (CWA),  as  amended  by 
section  4201(b)  of  OPA,  requires  the 
development  of  a  fish  and  wildlife 
response  plan,  and  section  311(j)(4)(B)(i) 
and  (ii)  of  the  CWA,  as  added  by  section 
4202(a)  of  OPA,  calls  for  preplanning  in 
area  committees  to  include  concerns  for 
sensitive  environmental  areas  as  well  as 
fisheries  and  wildlife. 

The  trustee(s)  recognizes  that  the  OSC 
should  not  be  unduly  hindered  by  the 
trustee's(s')  requests  for  use  of 
equipment  and/or  information. 
Conversely,  response  agencies  also 
recognize  the  trustee(s)  as  a  potential 
source  of  information  for  damage 
assessment  activities. 

Coordination  With  the  Public 

OPA  requires  public  notice, 
opportunity  for  a  hearing  and 
consideration  of  all  public  comments 
prior  to  implementation  of  the 
restoration  plan.  NOAA.  however,  does 
not  believe  that  public  involvement 
should  always  be  limited  to  the 
restoration  plan  alone.  NOAA  is  of  the 
opinion  that  because  the  natural 
resource  damage  assessment  prociiss 
will  be  enhanced  by  public  comment, 
the  trustee(s]  may  provide  for  public 
review  of  the  natural  resource  damage 
assessment  component  in  addition  to 
the  restoration  plan.  The  proposed  rule, 
therefore,  urges  the  trustee(s)  to  provide 
the  public  with  an  opportunity  to 
review  and  comment  on  prespill  plans 
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assessm  ints. 

Respon;  e  to  Comments 

"Coordi  tation — General" 

Comn  ent:  All  of  the  commenters  who 


the  issue  of  coordinated 


assessm  mts  agreed  that  ail  natural 
resourc«  trustees  should  coordinate 
their  da  nage  assessment  activities 
among  t  lemselves  and  with  other 
interest*  d  parties.  Many  of  these 
comniei  ters  supported  NOAA's  efforts 
to  encot  rage  prespill  planning  to 
accomp  ish  this  coordination.  One 
commer  ter  stated  that  there  should  also 
be  stron  ;  incentives  for  trustee 
coordin;  tion.  the  implementation  of 
MOUs,  i  nd  the  developm.ent  of  local 
and  regi  mal  assessment  protocols. 
Other  cc  mmenters  urged  NOAA  to 
develop  detailed  guidance  as  to  how 
coordini  tion  might  occur  and  explicit 
details  c  n  how  prespill  plans  would  be 
fonr.ulai  ed  and  implemented  by  an 
MOU. 

Bespo  ise:  NOAA  agrees  that 
coordinj  tion  among  parties  involved 
with  discharges  of  oil  is  crucial.  NOAA 
cannot  c  ffer  incentives  for  such 
coordini  tion  within  this  rulemaking, 
but  note  ►  that  the  increased  efficiency 
and  chai  ices  of  successful  recovery  of 
the  envi  onment  are  incentives  in  and  of 
themsel'  es.  This  preamble  discussion 
on  the  d  fferent  aspects  and  avenues  of 
coordini  tion  offers  guidance  on  those 
areas  NC  AA  has  identified  through  this 
rulemak  ng  process.  There  are 
undoubt  sdly  more  areas  where  the 
various  tarties  can  work  together. 

Comn  ent:  Most  of  the  commenters 
agreed  t  lat  trustee  coordination  is 
crucial  t )  a  successful  and  expeditious 
damage  issessment  and  that  this 
coordini  tion  is  strongly  encouraged  by 
OPA.  Tl:  jse  commenters  urged  NOAA 
to  provi(  e  clear  but  flexible  guidance  on 
trustee  c  xirdination.  They  noted  that, 
absent  si  ich  language,  the  asse.ssment 
process  s  more  likely  to  be  adversarial 
and  hav(  i  the  potential  for  overlapping 
studies  ( nd  claims.  Another  commenter 
stated  thit  this  coordination  would  help 
to  ensur  i  that  all  potentially  affected 
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tru.st  resources  are  inclucfed  in  the 
assessment  process. 

Response:  NOAA  agrefes  that 
coordinated  efforts  are  b|est  for  all 
parties  involved  and  can  spare  much 
wasted  time  Jind  expense. 

Comment:  A  large  number  of 
commenters  on  this  issue  pointed  out 
that  good  coordination  among  trustees  is 
essential  to  avoid  double  recovery, 
prohibited  by  OPA.  Some  of  these 
commenters  suggested  that  the  trustees 
should  be  required  to  include  in  their 
dam.^ge  claim  a  certification  of  how  the 
assessment  avoids  double  recovery. 
Several  commenters  stated  that 
coordination  among  trustees  would  do 
much  to  improve  the  efficiency  of 
assessments,  particularly  to  avoid 
duplicate  assessments,  and  the  success 
of  the  assessment.  Other  commenters 
pointed  out  that  better  coordination 
could  avoid  prolonged  and  unneces.sary 
litigation,  and  speed  the  actual 
restoration  and  recovery  of  injured 
resources.  One  commenter  noted  that 
coordination  would  help  avoid 
competition  among  trustees  for 
sometimes  limited  funds  available  to 
pay  damages.  Finally,  some  commenters 
noted  that  when  faced  with  multiple 
assessments  and  claims  the  RP(s)  is 
forced  to  commission  parallel 
assessments  in  its  own  defense. 

Besponse:  Coordinated  efforts  would 
help  avoid  double  recovery  of  damages. 
NOAA  does  not  include  in  this 
proposed  rule  a  requirement  that  the 
trustee{s)  include  a  certification  of  how 
double  recovery  is  avoided.  That  kind  of 
detail  will  be  resolved  through  the 
cooperative  process.  These  .(Cooperative 
efforts  allow  trustee  agencies  to 
efficiently  use  limited  budget  iuid 
personnel  for  a  successful  effort.  These 
efforts  may  also  foster  cooperative 
efforts  with  the  RP(s)  as  well. 

Comment:  Several  commenters  urged 
NOAA  to  prescribe  specific  sanctions 
against  trustees  who  do  not  coordinate 
assessments.  Most  of  these  commenters 
stated  that  trustees  who  do  not 
coordinate  their  as-sessments  should  be 
denied  the  rebuttable  presumption  for 
the  asse.ssment.  Others  stated  that  if 
trustees  do  not  coordinate,  they  should 
be  required  to  affirmatively  carry  the 
burden  of  proof  to  show  no  overlapping 
of  claims.  Finally,  some  of  these  stated 
that  they  would  urge  the  U.S.  Coast 
Guard,  in  the  promulgation  of  its  claims 
against  the  Fund  regulations,  to  deny 
payment  from  the  Fund  to  trustees  who ' 
do  not  coordinate. 

Response:This  proposed  rule  does 
not  contain  penalties  for  failure  to 
cooperate.  Since  these  coordinated 
efforts  are  encouraged  and  not  required 
by  the  proposed  rule,  the  rebuttable 


presumption  would  not  hinge  on  the 
presence  or  absence  of  coordination. 
Trustees  should  recognize,  however, 
that  assessments  will  be  more  effective 
and  successful  if  coordinated.  The 
suggestion  that  disbursements  from  the 
Fund  be  denied  to  trustees  who  do  not 
cooperate  is  clearly  outside  the  scope  of 
this  proposed  rule. 

Comment:  Several  commenters  stated 
that  the  rule  should  encourage,  or 
require,  trustees  to  establish  a 
committee  to  coordinate  resource 
damage  assessment  and  restoration 
activities  amonglrustees  as  well  as  RPs. 
These  commenters  stated  that  the 
trustee  council  should  also  designate  a 
committee  chair. 

Response:  NOAA  points  out  that  past 
experience  has  shown  the  success  of. 
and  need  for,  trustee  committees  or 
councils.  These  councils  are  discussed 
in  the  section  of  this  preamble 
describing  the  trustee  MOU. 

Comment:  Several  commenters  stated 
that,  since  federal  and  state  trustees  are 
co-equals  under  OPA,  there  should  be 
an  equal  number  of  state  and  federal 
trustees  involved  in  the  assessment 
activities,  each  with  his  own  vote  or, 
failing  that,  the  trustees  should  operate 
on  consensus. 

Response:  NOAA  agrees  that  natural 
resource  trustees  are  equal  partners  in 
the  protection  and  restoration  of  the 
environment.  However,  the  number  and 
type  of  trustees  involved  in  a  particular 
discharge  is  entirely  incident-specific. 
NOAA  would  certainly  not  like  to  see 
trustees  jockeying  for  control  of  a 
situation  by  "stacking"  committees  with 
large  numbers  of  representatives.  Since 
decisions  should  be  made  through  the 
consensus  of  the  trustees  involved,  the 
number  of  particular  representatives  is 
immaterial. 

Comment:  Although  many  of  the 
commenters  agreed  that  decisions 
among  trustees  should  be  through 
consensus,  the  commenters  pointed  out 
that  NOAA  should  provide  guidance  for 
the  case  involving  controversial  issues 
where  consensus  among  multiple 
trustees  is  not  possible.  One  of  these 
commenters  su^ested  that  NOAA 
might  consider  having  trustees  use  a 
mediator  or  facilitator  for  these 
deliberations. 

Response:  NOAA  encourages  trustees 
to  decide  upon  a  decisionmaking 
process  before  a  discharge  occurs.  Such 
agreements  may  easily  be  modified  at  a 
later  date,  but  are  extremely  difficult  to 
decide  during  a  discharge  event.  NOAA 
does  not  believe  that  the  proposed  rule 
could  provide  a  mechanism  that  would 
apply  to  all  discharges. 

Comment:  At  least  one  commenter 
indicated  that  NOAA  should  develop  a  - 


list  of  technical  experts  that  could  be 
called  upon  to  carry  out  preassessment 
and  assessment/restoration  activities  in 
order  to  ensure  efficacy  in  the  process. 
Response:  NOAA  agrees  that  such  a 
list  may  be  useful.  However,  since  the 
majority  of  damage  assessments  will 
likely  be  localized,  a  list  provided  by 
NOAA  may  not  prove  useful  to  the  local 
trustee(s).  NOAA  encourages  the 
trustee(s)  to  assemble  such  lists  as  part 
of  the  prespill  planning  process,  based 
upon  past  experience  and  the 
qualifications  of  potential  experts.  The 
trustee(s)  is  advised  to  be  aware  of 
conflicts  of  interest  when  developing 
such  lists. 

"Lead  Administrative  Trustee  (LATI" 

Comment:  Many  of  the  commenters 
stated  that  the  designation  of  a  Lead 
Administrative  Trustee  (LAT)  is  crucial 
to  the  success  of  an  assessment.  One 
commenter  noted  that  the  current 
practice  results  in  a  de  facto  LAT  in  the 
person  of  the  litigator  who  conducts  the 
negotiation,  a  process  which  takes  the 
issues  out  of  the  hands  of  the  resource 
manager. 

Response:  NOAA  agrees  that  trustees 
are  in  a  much  better  position  during  a 
discharge  if  they  can  decide  among 
themselves  whether  a  LAT  would  be 
useful,  and  if  so,  who  should  serve  in 
that  position. 

Comment:  Some  commenters  stated 
that  the  LAT  be  a  federal  trustee,  others 
that  the  LAT  be  a  state  official.  Some 
suggested  that  the  rule  allow  for  the 
LAT  to  be  either  an  official  from  a 
federal  or  state  agency  or  a  tribe  with  no 
restrictions.  One  commenter  suggested 
that  there  be  appointed  co-LATs,  with 
the  duties  rotating  among  these 
accordingly.  Another  commenter 
suggested  that  there  may  be  many  cases 
in  which  it  would  be  appropriate  for 
there  to  be  a  single  non-federal  LAT. 
Finally,  one  commenter  pointed  out  that 
U.S.  EPA  is  required  by  E.0. 12777.  to 
amend  the  NCP  to  indicate  that  the 
federal  trustees  shall  designate  one 
federal  trustee  to  act  as  the  LAT  in  the 
event  of  a  discharge  of  oil. 

Response:  NOAA  points  out  that  any 
of  the  possible  suggestions  for  LAT 
designation  could  be  appropriate.  The 
designation  of  a  LAT  is  so 
fundamentally  affected  by  the 
circumstances  of  the  event  that  it  would 
simply  not  be  possible  for  NOAA  to 
decide  ahead  of  time  on  behalf  of  the 
trustees.  Finally,  a  discussion  of  federal 
trustee  requirements  under  E.0. 12777 
is  given  in  the  discussion  in  this 
preamble  on  prespill  planning. 

Comment:  Several  commenters  stated 
that  where  there  are  both  federal  and 
state  trustee  agencies  involved,  there 


should  be  one  federal  LAT  and  one  state 
LAT  selected.  One  commenter  noted, 
however,  that  the  correct  allocation 
would  be  one  federal  LAT  and  one  non- 
federal LAT. 

Response:  NOAA  notes  that,  as 
mentioned  in  an  earlier  discussion,  it  is 
possible  that  trustees  at  an  inciderit 
could  decide  to  appoint  co-LATs. 
Another  vyay  to  deal  with  potential 
multiple  tATs  would  be  to  rotate  or 
split  LAT  duties  on  a  mutually 
agreeable  schedule  among  the  trustees. 

Comment:  Many  of  the  commenters 
who  spoke  to  the  issue  of  how  one 
would  select  a  LAT  stated  that  the  rule 
should  allow  for  the  trustees  to  make 
that  decision  at  the  time  of  the 
discharge,  based  upon  the  particular 
situation.  One  commenter,  however, 
asked  for  specific  guidance  in  the  rule 
as  to  how  a  LAT  would  be  selected, 
while  another  stated  that  such 
designation  would  take  place  in  the 
prespill  planning.  Some  of  the 
commenters  suggested  that  the  trustees 
consider  such  things  as  the  habitat 
affected,  the  experience  of  the  trustees 
involved,  or  the  liability  limits  of         ^-^ 
possible  state  law  as  opposed  to  OPA. 
Other  commenters  pointed  out  that  the 
scope  of  the  effects  should  be  the 
deciding  factor.  A  state  agency  may 
have  the  majority  of  concerns  in  a 
particular  situation,  but  in  other 
situations  the  effects  may  extend  well 
beyond  the  state's  borders  so  that  the 
federal  trustee  may  be  the  logical 
choice.  Finally,  one  commenter 
suggested  NOAA  adopt  the  provisions 
found  in  43  CFR  11.32(a)(l)(ii),  which 
suggests  appointment  of  a  lead  official 
based  upon  the  trusteeship  of  the 
resources  most  affected  or  upon  the 
ownership  of  the  waters  or  land  upon 
which  the  incident  occurs. 

Response:  Again,  NOAA  notes  that  all 
of  these  suggestions  may  be  considered 
in  the  selection  of  a  LAT,  but  that  it 
would  be  impossible  to  require  a 
particular  designation  within  the 
proposed  rule. 

Comment:  Several  commenters  stated 
that  the  LAT's  duties  should  be 
ministerial,  i.e..  scheduling  meetings, 
coordinating  communications  with  the 
OSC  and  the  RP(s).  serving  as  a  central 
contact  for  information  exchange  and 
data  collection.  Some  of  the  commenters 
■  noted  that  the  nature  of  the  LAT's  duties 
should  not  be  allowed  to  usurp  or 
interfere  with  the  rights  of  the  other 
trustees.  Other  commenters,  however, 
suggested  that  the  LAT  should  have  a 
true  leadership  role. 

Response:  NOAA  agrees  that  the 
LAT's  duties  should  be  mainly 
administrative  unless  all  trustees  agree 
otherwise. 
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Comment:  Commenlers  on  the  issue 
of  arbitration  authority  for  the  LAT  were 
split.  Many  of  the  commenters  stated 
that  the  LAT  must  not  have  the 
authority  to  preempt  the  other  trustees' 
exercise  of  their  trustee  responsibilities. 
These  commenters  noted,  as  support, 
that  OPA  requires  the  various  classes  of 
trustees  be  responsible  for  conducting 
assessments  for  their  own  resources. 
These  commenters  also  pointed  out  that 
arbitration  authority  in  one  trustee 
would  be  an  impossible  situation  where 
that  trustee  is  also  the  response  agency 
or  the  RP. 

Response:  NOAA  points  out  that  the 
intent  of  Congress  is  quite  clear  on  the 
issue  of  any  trustee  having  preemptive 
authority  over  other  trustees.  The  OPA 
Conference  Report,  at  209,  states  that 
"lojne  class  of  trustees  cannot  preempt 
the  right  of  other  trustees  to  exercise 
their  trustee  responsibilities." 

Comment:  The  other  side  of  the 
argument  was  presented  by  quite  a  few 
commenters.  These  commenters  noted 
that  a  LAT  with  arbitration  authority  is 
a  necessity  for  any  assessment.  They 
pointed  out  that  there  must  be  .someone 
with  the  authority  to  settle  disputes,  or 
the  integrity  and  effectiveness  of  the 
assessment  are  lost.  These  commenters 
argued  that  any  asses.sment  without- a 
decisionmaker  would  break  down  into  a 
contentious,  ineffective  process.  Some 
endorsed  43  CFR  11.32|a)(lHii)  as  an 
effective  way  to  appoint  an  arbitrator 
LAT. 

Response:  NOAA  agrees  that  some 
process  should  be  worked  out  for 
settling  disagreements  or  disputes. 
However,  as  stated  earlier,  this 
rulemaking  could  not  dictate  that 
process.  Also,  as  mentioned  elsewhere 
in  this  proposed  rule,  there  is  no 
prohibition  against  trustees  doing 
parallel  assessments  so  long  as  there  is 
no  double  recovery  of  damages. 

Comment:  Some  commenters 
expressed  concern  over  the  trustees' 
ability  to  reach  agreement  by  consensus. 
One  commenter  even  suggested  that  the 
LAT  be  vested  with  the  sole 
decisionmaking  authority.  One 
sugjgested  that  the  LAT  should  have 
arbitration  authority,  and  one  suggested 
that  all  trustees  always  acknowledge 
NOAA  in  that  role. 

Response:  No  trustee  can  abrogate 
another  trustee's(s')  responsibility. 
Experience  has  shown  that  once  the 
trustees  have  become  fully  informed  of 
the  facts  of  a  particular  incident,  their 
common  interests  lead  to  consensus 
decisionmaking.  NOAA  agrees  that  in 
any  incident  an  agreement  upon  the 
appointment  of  a  LAT  should  be  an 
early  order  of  business.  For  the  reasons 
discussed  regarding  agreement  by 
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cons(  nsus,  giving  arbitration  authority 
to  th<  LAT  would  not  be  workable. 
Sinc<  the  selection  of  the  LAT  is  usually 
depe  ident  upon  the  circumstances 
pecu  iar  to  each  incident,  advance 
desig  lation  of  NOAA,  or  any  other 
trust*  e  in  that  role,  would  not  appear  to 
be  a    rudent  procedure. 

Co  nment:  One  area  that  some 
comr  lenters  felt  needed  clear  language 
in  th<  rule  was  where  a  trustee  is  also 
the  R  '.  In  such  cases,  these  commenters 
statec  that  the  trustee/RP  should  never 
be  al  3wed  to  serve  as  the  LAT,  unless, 
as  sutgested  by  one  commenter,  there  is 
unanimous  consent  of  the  other  trustees. 

Re^onse:  NOAA  notes  that  trustees 
at  thqtime  of  an  incident  may  need  to 
decide  whether  another  trustee  who  is 
also  *i  RP  could  serve  as  the  LAT.  Such 
selection  is  not  impossible,  but  should 
be  coi  isidered  at  the  time. 

Coj  nment:  Some  commenters 
sugge  ;ted  that  in  some  cases  no  LAT 
may  I  e  designated,  at  the  option  of  the 
truste  es. 

flea  oonse:  NOAA  agrees  that  there 
may  I  e  cases  where  there  is  no  LAT 
select  ad,  but  only  where  there  are  state 
and  n  a  federal  trustees. 

Cot  iment:  Various  commenters 
agreed  with  appointing  a  LAT.  Many 
sugge  ited  that  all  trustees  should  agree 
upon  3  LAT  prior  to  receiving  funds 
from  he  OPA  trust  fund,  so  that  all 
wouU  have  the  necessary  incentives  to 
meet  ieasonabl6  and  responsible 
guide  ines  for  their  expenditures. 

Res  oonse:  Federal  trustees,  under  E.O. 
12775 ,  may  need  to  agree  to  designate 
a  fed*  ral  LAT  before  receiving  monies 
from  #ie  OPA  Fund.  The  management  of 
that  F  jnd.  however,  is  not  within  the 
.scope  of  this  proposed  rule. 

Cot  iment:  Several  commenters  agreed 
that  ti  ustees  should  coordinate  the 
assess  ment/restoration  process,  but 
point(  d  out  that  OPA  does  not  preclude 
differ  nt  trustees  from  conducting 
paralhl  assessments  with  individual 
plans  so  long  as  there  is  no  double 
recovi  iry  of  damages. 

Res  oonse:  NOAA  notes  that  these 
comm  enters  are  correct.  The  trusfee(s) 
may,  i  inder  OPA  and  this  proposed  rule, 
condi  ct  separate,  parallel  assessments 
so  Ion  I  as  there  is  no  double  recovery 
of  damages. 

Cot  \ment:  One  commenter  suggested 
that  N  OAA  should  propose  guidance  on 
when  a  foreign  trustee  could  serve  as 
th^L>  T,  particularly  when  the  LAT's 
duties  require  spending  U.S.  public 
funds 

Res  wnse:  Like  so  many  of  the  other 
issues  in  trustee  situations,  the  option  of 
select  ng  a  foreign  trustee  to  serve  as 
LAT  i  i  best  decided  by  parties  involved 
in  a  p.  rticular  discharge. 
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Comment:  Quite  a  few  commenlers 
suggested  that  NOAA  has  the  technical 
expertise  and  experience  to  assume  the 
role  of  LAT  for  assessments  conducted 
pursuant  to  OPA. 

Response:  NOAA  appreciates  the 
commenters  who  suggested  that  NOAA 
should  serve  as  the  federal  LAT  at 
discharges.  However,  it  would  clearly  be 
inappropriate  for  NOAA.  within  this 
rulemaking,  to  appoint  itself  LAT. 

•Model  MOV" 

Comment:  A  number  of  commenters 
recommended  increased  coordination 
between  state  and  federal  agencies 
through  a  Memorandum  of 
Understanding  (MOU).  One  commenter 
suggested  that  MOUs  should  be  generic 
enough  to  cover  any  applicable 
discharge,  but  specific  enough  to  avoid 
conflict.  Some  were  concerned  that  a 
stale  would  be  given  only  one  voice  or 
participant  pursuant  to  an  MOU.  Some 
cited  the  need  for  multiple-state,  and 
state-by-stale/regional  MOUs,  or  even 
MOUs  based  upon  tribal  jurisdictional 
areas.  Another  commenter  noted  that 
the  model  MOU  should  not  require 
unanimous  decisionmaking. 

Response:  The  model  MOU  contained 
in  NOAA's  notice  was  included  as  an 
illustration  of  the  type  of  agreement  that 
would  facilitate  and  coordinate  the 
trustees*  activities.  The  nature  of  an 
MOU  developed  by  trustees  would  need 
to  be  as  general  or  specific  as  deemed 
necessary  by  the  particular  trustees.  It  is 
understandable  that  each  region  and/or 
incident  would  require  some 
modification  to  adapt  to  local 
circumstances.  For  exampre,  the 
inclusion  in  the  model  MOU  of  one 
state  signature  line  was  not  intended  to 
preclude  the  situation  where  more  than 
one  state  agency  exercises  trustee 
responsibilities,  or  the  situation  where 
more  than  one  state  or  tribe  might  be 
involved  in  the  same  incident  or  region. 
Also,  with  consensus  decisionmaking, 
the  number  of  voices  (or  "votes"  in  the 
words  of  one  commenter)  speaking  for 
any  given  trustee  is  essentially 
immaterial. 

Comment:  One  commenter  suggested 
that  an  MOU  should  be  developed 
through  prespill  planning  to  include 
provisions  for  the  establishment  of: 
damage  assessment  working  groups, 
trustee  responsibilities,  trustee 
notification,  coordination  with  the  OSC 
or  designee  and  trustees'  activities  in 
the  response  structure,  opportunity  for 
participation  by  all  affected  trustees, 
designation  of  a  lead  trustee, 
decisionmaking  procedures,  contracting 
objectives  and  guidelines,  maintenance 
and  use  of  damage  recoveries,  and  other 
such  provisions. 


Response:  To  the  extent  practicable. 
NOAA  agrees  that  all  parties  would 
benefit  from  having  such  provisions 
included  in  a  prespill  MOU. 

Comment:  Another  commenter 
suggested  that  NOAA.  in  particular, 
should  enter  into  MOUs  with  state 
trustees  concerning  every  important 
aspect  of  the  state  trustee's  assessment 
process. 

Response:  NOAA  has  worked  with 
certain  state  trustees  under  MOUs  for 
particular  discharges  and  would  hope  to 
reach  agreement  on  the  model  MOU 
language  with  as  many  states  as 
possible. 

Comment:  The  concept  of  prespill 
planning  and  development  of  an  MOU 
between  the  potentially  affected  trustees 
was  favorably  received  and  encouraged 
by  those  who  commented  upon  it. 

Response:  NOAA  agrees  fully  and 
through  this  proposed  rule  is 
encouraging  prespill  planning  in  order 
to  reduce,  to  the  extent  reasonably 
practicable,  the  waste  of  precious  time 
in  start-up  activities  when  an  incident 
occurs. 

Comment:  Two  commenters  suggested 
that  failure  to  participate  in  an  MOU.  or 
failure  to  coordinate  efforts  between  the 
trustees,  should  result  in  the  loss  of  the 
rebuttable  presumption  that  the  trustees' 
assessments  were  conducted  in 
accordance  with  the  regulations. 
Another  commenter  noted  that  the  MOU 
should  provide  for  the  loss  of  the 
rebuttable  presumption  if  NOAA's  rule 
is  not  followed. 

Response:  A  trustee  cannot  be  forced 
to  enter  into  an  MOU,  and  the  failure  to 
do  so  cannot  result  in  the  elimination  of 
a  right  granted  to  it  by  statute.  Further, 
the  use  of  this  propel  rule  is  optional, 
not  mandatory.  Therefore,  although  the 
trustees  may  agree  on  an  MOU  to  use 
this  proposed  rule,  such  an  agreement 
would  be  optional  to  the  trustee(s). 

Comment:  One  commentef  suggested 
that  development  of  local  and  regional 
assessment  protocols  or  MOUs  be 
required  by  the  proposed  rule. 

Response:  The  proposed  rule 
recommends  that  such  agreements  be 
developed. 

Comment:  One  commenter  addressed 
the  "confidentiality"  provision 
contained  in  the  model  MOU,  and 
expressed  concern  that  its  inclusion 
would  hinder  public  participation  in  the 
decisions  to  be  made  by  the  trustees. 

Response:  NOAA  is  committed  to 
public  participation  to  the  greatest 
extent  possible  in  all  of  these  situations. 
However,  on  a  case-by-case  basis,  some 
provision  for  confidentiality  may  be 
necessary  in  the  event  of  a  potential 
adversarial  proceeding  against  the  RP(s). 


••MOUs  With  Potential  RP's" 

Comment:  Some  commenters 
suggested  that  potential  RPs  should  be 
involved  in  the  development  of,  or 
included  as  parties  to,  the  trustees* 
MOUs.  Another  commenter  pointed  out, 
however,  that  the  RP  MOUs  should  be 
developed  separately  from  the  trustee 
MOUs  because  the  responsibilities  of 
the  parties  are  so  different.  One 
commenter  specifically  suggested  that  a 
generic  enforceable  agreement  be 
drafted  and  negotiated  with  a  lai^ge 
group  of  potential  RPs.  This  agreement 
could  then  be  offered  to  an  RP  following 
a  specific  discharge  to  allow  early  RP 
involvement  without  wasting  time 
negotiating.  The  commenter  noted  that 
the  agreement  would  be  enforceable  and 
\/ould  allow  the  trustee(s)  to  oversee  all 
work  done  by  the  RP(s).  Finally,  the 
commenter  noted  that  the  development 
of  such  an  agreement  prior  to  a 
discharge  would  allow  meaningful 
public  comments  on  the  contents  of  the 
agreement. 

Response:  The  basic  concept 
underlying  these  MOUs  is  an  attempt  to 
organize  and  coordinate  the  efforts  and 
duties  of  the  various  trustees  at  the  time 
of  an  incident  or,  hopefully,  prior  to  the 
occurrence  of  an  incident.  "The  trustee{s) 
is  encouraged,  where  appropriate,  to 
consider  potential  RPs  in  this  process, 
or  to  negotiate  separately  with  potential 
RPs  to  develop  prespill  enforceable 
agreements. 

"Advantages  of  Prespill  Planning" 

Comment:  The  vast  majority  of  the 
commenters  agreed  that  prespill 
planning  would  be  advantageous.  Some 
of  the  advantages  included:  helping  to 
define  the  response  priorities  of  the 
damage  assessment  activities  to  be 
accomplished  during  response; 
presenting  a  united  front  to  the  RP(s): 
increasing  the  public's  perception  of  a 
coordinated  effort;  improving  the 
transition  from  "cleanup"  to 
"restoration;"  sorting  out  organization 
and  administrative  responsibilities  in 
advance;  increasing  chances  of  a 
successful  recovery;  increasing 
timeliness  of  the  natural  resource 
damage  assessment;  and  improving 
chances  of  involving  more  interests  in 
advance  of  a  discharge. 

Response:  NOAA  agrees  that  all  of 
these  goals  are  in  the  best  interest  of  the 
public  and  environment. 

"Disadvantages" 

Comment:  Some  of  the  commenters 
pointed  out  potential  problems 
associated  with  the  concept  of  prespill 
planning.  These  possible  problems 
included:  The  pot^itial  for  conflicting 


provisions  with  the  existing  response 
structure;  adding  another  layer  of 
planning  activities  that  would  burden 
smaller  companies,  and  the  personnel 
and  budget  constraints  of  many  states; 
and  adding  another  layer  of  plans  that 
might  cause  confusion  during  a 
response.  Some  commenters  noted  that 
the  prespill  planning  process  would  be 
quite  expensive,  diverting  millions  of 
dollars  that  could  be  used  for  true 
environmental  purposes,  and  would  not 
be  practical  for  all  locations,  but  should 
be  limited  to  endangered  species, 
sensitive  areas,  or  areas  where  large 
discharges  or  effects  are  likely  to  occur. 
Another  commenter  noted  that  such 
plans  might  identify  unnecessary 
studies  that  might  be  carried  out  in  the 
event  of  a  discharge,  with  little  or  no 
connection  to  the  actual  or  anticipated 
effects  related  to  that  specific  discharge. 
Response:  NOAA  notes  that  engaging 
in  prespill  planning  is  not  intended  as 
an  empty  exercise.  Where  prespill 
planning  would  complement 
preparedness  plans  already  in  place,  or 
create  such  a  plan  not  yet  in  existence, 
the  planning  would  be  a  worthwhile 
effort.  It  would  not  be  worthwhile, 
however,  to  go  through  the  effort  if  the 
result  is  not  beneficial  or  would 
interfere  with  other  duties.  The  level  of 
effort  and  expense  should  depend  upon 
the  need.  Also,  the  purpose  of  the 
prespill  planning  is  to  clearly  identify 
the  types  of  concerns  and  possible 
solutions  that  the  trustee(s)  is  likely  to 
encounter  when  the  oil  hits  the  water. 

••Optional" 

Comment:  Several  commenters  stated 
that  the  prespill  planning  should  be 
discretionary,  particularly  if  funding  is 
not  available,  and  should  not  lose  the 
rebuttable  presumption  argument  for  an 
assessment  conducted  in  an  area  where 
there  are  no  applicable  prespill  plans  in 
place.  Another  commenter  suggested 
that  these  plans  should  be  funded  by  the 
federal,  e.g.,  Oil  Spill  Liability  Trust 
Fund,  and/or  state  governments. 

Response:  NOAA  agrees  that  the 
prespill  planning  is  optional  and 
recognizes  that  agencies  need  funding 
for  such  activities.  Trustees  will 
undoubtedly  need  to  draw  to  some 
extent  from  their  budgets  to  develop 
such  plans.  The  management  of  and 
disbursement  of  some  funds.  e.g..  Oil 
Spill  Liability  Trust  Fund,  will  be 
dependent  on  the  regulating  agency  and 
is  outside  the  scope  of  this  rule. 

•'Other  Plans" 

Comment:  Many  commenters  spoke  to 
the  issue  of  other  existing  or  future 
plans  under  OPA.  particularly  the  NCP. 
Some  commenters  stated  that  the 
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damage  assessment  prespill  plans 
should  be  appended  as  discrete 
documents  to  the  various  contingency 
plans,  such  as  the  Spill  Prevention 
Control  and  Countermeasure  Plan 
program  for  oil  storage  facilities  (U.S. 
EPA,  40  CFR  1  12,  1974).  Other 
commenters  stated  that  the  trustees 
should  def§{  to  the  new  NCP,  especially 
the  fish  and  wildlife  response  plans, 
and  not  reqiiire  a  separate  level  of 
planning  that  might  be  duplicative  and 
counterproductive  for  trustee  concerns. 
Other  commenters  stated  that  the  NCP 
would  not  be  the  appropriate  vehicle  for 
trustee  plans  because  the  contingency 
plans  are  focused  on  response  scenarios, 
not  resource  concerns.  Many  of  the 
commenters  suggested  that  the  trustee 
planning  would  fit  in  well  with  the 
contingency  planning  at  the  local  area 
committee  level  since  these  area 
committees  are  to  be  formed  in  logical 
geographical  areas  and  many  of  the 
personnel  and  agencies  involved  in  a 
discharge  will  have  a  chance  to  meet 
and  discuss  issues  of  common  concern 
at  the  local  level.  This  prespill 
interaction  at  the  local  level  will 
provide  increased  response  and 
cooperative  actions  during  both  spill 
drills  and  actual  discharge  events.  One 
commenter  even  suggested  that  Local 
Area  Plans  be  amended  to  provide  for 
assessment  procedures. 

Hesponse:  NOAA  agrees  that  some 
trustees  may  want  to  have  damage 
assessment  prespill  plans  referenced  by 
or  attached  to  response  contingency 
plans  so  that  the  OSC  would  have  the 
broadest  possible  base  of  information 
available  during  a  discharge.  Such 
decisions  would  be  left  to  the  trustee{s), 
in  coordination  with  the  OSC.  However, 
NOAA  does  not  agree  that  this  type  of 
planning  is  unnecessary  for  the 
purposes  of  response  cleanup  and 
natural  resource  concerns  occurring  as 
part  of  the  response  phase  of  a  discharge 
incident.  Resource  planning  is  a  vital 
part  of  ACPs.  Prespill  plans  will  be 
needed  to  address  the  damage 
assessment  coordination  issues  of  the 
natural  resource  trustees.  NOAA  does 
agree  that  the  Area  Planning 
Committees  called  together  for  response 
planning  would,  in  many  cases,  be  a 
logical  starting  point  for  setting  up 
follow-up  meetings  of  the  trustees  for 
damage  assessment  planning  activities. 
It  should  be  left  to  the  trustee(s)  to 
choose  the  appropriate  vehicle  and  areal 
extent  of  trustee  planning  exercises. 

"Parties  Involved" 

Comment:  Many  of  the  commenters 
agreed  that  representatives  of  federal, 
state,  tribal,  and  foreign  trustees  in 
logical  geographical  areas  should  meet 
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to  develop  prespill  plans.  Several 
commenters,  however,  noted  that 
prespi  I  planning  should  involve  not 
only  tl  e  various  trustees,  but  members 
of  the  esponse  agencies  and 
repres(  ntatives  from  industries  that  may 
be  inv.  ilved  in  transport  or  storage  of  oil 
in  thos  e  areas  covered  by  the  plans. 
Some  (  ommenters  noted  that  private 
respon  5e  contractors  should  also 
becom ;  involved  and  not  only  gain  from 
meetin  g  and  establishing  relationships 
with  a  ;ency  personnel,  but  also  through 
be<:om  ng  more  aware  of  environmental 
concer  us  associated  with  various 
respon  se  strategies. 

Resf.  onse:  NOAA  agrees  that  the 
broade  r  the  planning  and  information 
base  tl  e  better  for  prespill  planning 
purpo!  es.  However,  the  most 
appro]  riate  forum  for  relaying  the 
issues  hvould  be  as  technical  working 
group  nembers  of  the  OPA  Area 
Comm  ttees.  Additionally,  NOAA  again 
cautioi  IS  that  the  scope  of  these 
planni  ig  actions  is  left  to  the  judgment 
of  the  rustees. 

"Spec  fie  Response- Related  Prespill 
Planni  ng  Issues" 

Con  ment:  Some  commenters 
specif!  cally  noted  certain  areas  of 
commi  »n  concern  to  both  the  trustee(s) 
and  01  iCs.  For  example,  it  was 
sugges  ed  that  prespill  agreements  could 
be  worked  out  with  the  OSC-chaired 
area  response  structure  to  cover: 
establishing  communication  roles; 
identiwing  trustee  damage  assessment 
and  OSC  contacts;  human  health  and 
safely  requirements;  conducting  spill 
drills  that  include  damage  assessment 
comp(^ents;  working  with  the  Fish  and 
Wildlile  and  Sensitive  Environments 
working  groups  of  Area  Committees  to 
identity  resources  of  particular  concern; 
and  isiues  of  sampling,  information, 
and  di  la  sharing. 

flesj  onse:  NOAA  agrees  that  there  are 
numer  qus  areas  of  overlapping  interests 
between  the  damage  assessment 
trustee(s)  and  OSC  coordinated  response 
structure.  These  issues  are  discussed  at 
lengthlin  the  section  of  this  preamble 
conceding  coordination  between 
damage  assessment  trustees  and  the 
OSC  coordinated  response  structure. 

Public  Involvement" 

\ment:  Many  commenters  stated 
!  trustee(s)  should  involve  the 
[in  the  prespill  planning 
(es.  Some  commenters  stated  that 
i/olvement  could  be  accomplished 
'  I  a  review  and  comment  process 
Hed  prespill  plans.  Other 

commenters  suggested  that  members  of 

the  pu  )lic  could  be  helpful  in 

deveic  ping  those  plans.  One  commenter 
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noted  that  public  involvement  in  the 
prespill  plan  is  important  to  avoid 
litigation. 

Response:  NOAA  believes  that  public 
involvement  in  prespill  planning  is 
important  to  the  success  of  these  plans. 
Public  awareness  is  generally  high 
during  an  actual  discharge.  Much  public 
anxiety  could  be  avoided  if  the  public 
is  informed  of  the  operations  of  the 
network  of  agencies  during  a  discharge. 
As  these  commenters  noted,  vital 
information  can  be  gained  by  those 
members  of  the  public  most  familiar 
with  the  natural  resources. 

Scope" 

Comment:  Several  commenters 
suggested  that  the  prespill  plans  be  as 
broad  as  possible  to  cover  as  many 
trustee  concerns  as  possible  before  the 
oil  hits  the  water.  Another  commenter. 
however,  recommended  that  damage 
assessment  prespill  plans  not  be  rigidly 
drawn.  The  commenter  cautioned  that 
the  plan  could  become  a  liability  where 
the  nature  of  a  particular  discharge  is 
not  contemplated  in  the  prespill  plan. 
Further,  the  commenter  stated  it  could 
be  an  unwise  expenditure  to  develop  a 
contingency  plan  broad  enough  in  scope 
to  address  an  endless  array  of  possible 
discharges. 

Response:  NOAA  agrees  that  such 
plans  should  be  as  broad  as  fKtssible. 
However,  as  noted  previously,  there  are 
many  demands  upon  the  time  and 
resources  of  trustee  agencies.  The  plans, 
therefore,  should  be  tailored  to  meet  the 
needs  of  the  trustee(s)  and  must,  of 
necessity,  be  flexible. 

"Contents" 

Comment:  Most  of  the  commenters 
had  speciHc  suggestions  as  to  the 
particular  items  to  be  included  in 
prespill  plans.  These  items  included: 
identification  of  sensitive  areas; 
appropriate  response  techniques  that 
would  have  the  least  adverse  effect  on 
resources  of  concern;  location,  types, 
and  level  of  detail  of  baseline 
information;  identification  of  the  types 
of  data  needs  of  trustees  during  a 
discharge  and  subsequent  assessment; 
agency  contacts  for  the  purpose  of 
notification  and>^fonnation  sharing; 
surveillance  and  monitoring  schemes; 
sampling  protocols;  sensitive  ecological, 
economic,  and  social  areas  and 
priorities  for  protection;  resource 
inventories;  avenues  for  trustee  input  on 
response  actions;  response  plans  for 
trustee  actions;  methods  for  public 
information  and  involvement; 
socioeconomic  effects;  prespill  drills; 
and  a  compilation  of  various 
environmental  and  safely  laws  that 


might  apply  to  a  damage  assessment 
effort. 

Response:  NOAA  agrees  that  the 
components  listed  in  these  comments 
are  the  types  of  concerns  that  should  be 
addressed.  However,  the  items 
mentioned  for  inclusion  in  prespill 
plans  mixes:  (1)  Issues  that  should  be 
covered  in  the  ACPs  and  only 
referenced  in  the  natural  resource 
damage  assessment  prespill  plans;  (2) 
issues  that  should  be  covered  in  both 
(but  normally  collected  only  once, 
sometimes  by  working  groups  of  the 
Area  Committees  and  others  by  the 
natural  resource  damage  assessment 
prespill  plan  working  groups);  and  13) 
items  belonging  only  in  the  damage 
assessment  prespill  plans.  In  the  first 
group  belongs:  appropriate  response 
technologies,  priorities  for  protection, 
avenues  for  trustee  input  on  response 
actions,  response  plans  for  trustee 
actions,  and  most  of  the  surveillance 
and  monitoring.  In  the  second  group 
belongs:  identification  of  sensitive  areas., 
public  information,  contacts  notification 
and  information  sharing.  The  remainder 
falls  in  the  third  group. 

Comment:  A  commenter  proposed 
that  NOAA  establish  a  centralized 
database  that  can  be  accessible  to  all 
trustees  nationally.  The  Lead 
Administrative  Trustee  at  each  incident 
should  be  obliged  to  ensure  that  the  data 
are  collected  and  submitted  to  the 
central  database  in  a  compatible 
manner.  Several  states  are  now 
implementing  and  upgrading 
Geographical  Information  Systems  (CIS) 
that  could  be  the  repository  of  this  data. 
Such  a  database  would  save  time  and 
money  for  both  the  tnistee(s)  and  RP(s). 
It  would  be  a  useful  way  to  build  a 
history  of  scientific  information  and 
costs. 

Response:  NOAA  agrees  that  a 
centralized  database  would  be  helpful  to 
trustees  in  the  future,  but  has  no  plans 
for  such  a  project  at  this  time.  However. 
NOAA  has  conducted  a  comprehensive 
literature  survey  of  restoration 
techniques  that  is  available  as  an 
additional  guidance  document. 

Comment:  One  commenter  stated  that 
NOAA  should  emphasize  the  need  for 
involvement  of  experts  on  the  fate, 
behavior,  and  ecological  effects  of  oil 
and  various  cleanup  and  restoration 
options.  One  commenter  noted  that 
scientific  literature  is  available  to  guide 
decisionmakers.  Another  commenter 
recommended  that  the  trustee(s)  refer  to 
area  contingency  plans  in  determining 
environmentally  sensitive  areas. 

Response:  NOAA  agrees  that  the 
trustee(s)  should  take  advantage  of 
existing  sources  of  appropriate 
information.  The  Area  Contingency 


Plan's  Fish  and  Wildlife  and  Sensitive 
Environments  Annex  is  also  the 
repository  of  trustee(s)  input  for 
response  actions  and  should  contain  a 
mechanism  for  ongoing  input  during  the 
spill's  response  phase  to  the  OSC  alx>ut 
response  actions  affecting  natural 
resources. 

Comment:  One  commenter  suggested 
NOAA,  with  its  extensive  experience 
and  expertise  in  habitat  and  species 
restoration,  offer  the  services  of  NOAA's 
"Restoration  Center"  or  NOAA's 
HAZMAT  group  to  the  trustees  as 
necessary. 

Response:  NOAA  appreciates  the 
opinion  of  the  commenter  and  notes 
that  NOAA.  in  appropriate 
circumstances,  may  lend  any  expertise 
it  has  to  the  other  trustee(s).  However, 
there  may  be  discharges  in  which 
NOAA  does  not  have  experience  to 
share. 

"Restoration" 

Comment:  One  commenter  stated  that 
trustees  might  include  in  prespill 
planning  the  development  of  an  overall 
restoration  approach. 

Response:  NOAA  agrees  that  the 
earlier  the  trustee(s)  begins  to  think  in 
terms  of  restoration,  where  possible,  the 
better.  Elsewhere  in  this  preamble, 
NOAA  states  that,  where  the  trustee(s) 
has  adopted  a  regional  restoration  plan 
for  a  specific  area,  recoveries  of  several 
discharges  may  be  pooled  to  help  fund 
such  plans.  This  option  for  use  of 
recoveries  will  likely  be  most  useful  in 
areas  with  long-term  pollution  effects 
where  damages  recovered  from  a  single 
discharge  would  be  too  small  to 
improve  the  ecosystem. 

"Limits/Exclusions" 

Comment:  Several  commenters 
pointed  out  that  even  comprehensive 
prespill  plans  will  not  be  able  to  foresee 
the  multitude  of  possible  unique 
circumstances  and  events  associated 
with  a  particular  discharge.  One 
commenter  pointed  out  that  the 
trustee(s)  should  stress  that  there  may 
be  some  data  requirements  for  a 
particular  discharge  that  might  not  be 
covered  by  generic  prespill  plans. 
Another  commenter  suggested  that, 
instead  of  trying  to  list  within  prespill 
plans  specifics  on  sampling,  data 
collection,  baseline  studies,  and  specific 
contract  obligations  and  performance 
standards,  the  trustee(s)  could  reference 
the  locations  of  such  items  in  a 
supplemental  document  format. 
Another  commenter  stated  that  long- 
range  damage  assessment  and 
restoration  management  plans  should  be 
developed  only  after  a  discharge,  when 


the  specifics  of  the  resource  injury  are 
known. 

Response:  NOAA  recognizes  that  no 
plan  can  ever  encompass  all  possible 
events.  Therefore,  any  plan  must  be 
flexible  and  recognize  that  it  is  subject 
,  to  change  in  the  event  of  a  discharge. 
NOAA  also  agrees  that  any  long-range 
damage  assessment  would  have  to  be 
tailored  to  the  specific  discharge,  but 
points  out  that  certain  components, 
such  as  administrative  management, 
will  likely  need  to  be  addressed  for  all 
discharges.  As  to  restoration 
management,  as  noted  previously,  some 
restoration  planning  for  areas  frequently 
affected  by  discharges  might  be 
possible. 

"Guidance" 

Comment:  One  commenter  suggested 
that  prespill  planning  activities  should 
include  the  development  of  a  "generic" 
damage  assessment  "initiation" 
workbook.  Such  a  workbook  could 
include  a  general  list  of  the  types  of 
information  that  the  trustee(s)  would 
routinely  need  during  the  early  stages  of 
response  and  damage  assessment. 
Another  commenter  stated  that  the 
trustee(s),  in  prespill  planning  activities, 
should  recognize  the  importance  of 
developing  socioeconomic  damage 
assessment  responsibilities,  guidelines, 
and  procedures.  Finally,  one  commenter 
stated  that  prespill  plans  should  reflect 
the  fact  that  planning  officials  from 
agencies  may  not  be  the  trustee  officials 
who  would  actually  be  involved  in  the 
assessment  and  restoration  activities. 

Response:  NOAA  encourages  the 
development  of  guidance  documents  or 
workbooks  wherever  possible.  Such 
knowledge  should  be  documented  so 
that  one  is  not  "reinventing  the  wheel" 
with  each  discharge.  NOAA  also  notes 
that  socioeconomic  damage  assessment 
issues  might  be  covered  in  prespill 
planning,  should  the  trustee(s)  desire. 
Finally,  NOAA  recognizes  that  in  some 
entities,  contingency  planning  and 
response  personnel  may  not  be  the  same 
personnel  involved  in  damage 
assessment  and  activities.  Therefore,  it 
is  important  that  all  those  concerned  in 
a  discharge,  both  from  the  response  side 
and  the  trust  resources  side,  become 
familiar  with  the  various 
responsibilities  of  each  other  before  the 
oil  hits  the  water. 

Coordination  With  Response  Agencies 
Response  to  Comments 

"General" 

Comment:  Commenters  were  almost 
unanimous  in  agreeing  that  the  actions 
of  OSC  response  agencies  and  the 
response  and  damage  assessment 
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trustees  should  be  coordinated  to  ensure 
effective  and  efficient  cleanup  and 
minimize  the  environmental  effects  of 
the  discharge.  Some  of  these 
commenters  urged  NOAA  to  clearly 
deHne  each  agency's  role  in  the  cleanup 
and  assessment  processes.  Others  noted 
that  such  coordination  is  already 
addressed  in  section  1011  of  OPA  and. 
therefore,  should  not  be  repeated  within 
NOAA's  rule.  These  commenters  were 
concerned  that  another  layer  of  required 
coordination  would  add  possible 
confusion  and  conflict.  Therefore,  these 
commenters  si;ggested  general,  non- 
binding  guidance  for  this  proposed  rule. 

Response:  NOAA  agrees  that  trustee 
agencies  should  work  closely  with  OSC 
agencies  to  minimize  the  effects  of  a 
discharge  through  cleanup  strategies. 
Although  NOAA  cannot  dictate  to  OSC 
agencies  their  roles  in  cleanup,  NOAA 
does  give  guidance  to  the  damnge 
a.ssessment  tmsteels).  in  this  proposed 
rule,  on  interaction  with  the  response 
structure  regarding  damage  assessment 
.  fssues.  N'OAA  ret.ognizes  that 
coordination  between  the  OSC  and 
trustee  agencies  is  covpred  in  st^ction 
1011  of  OPA  and  that  such  duties  will 
be  covered  in  other  rulemakings  under 
OPA.  Any  guidance  in  this  proposed 
rule  is  intended  to  supplement  the 
explanation  of  the  damage  assessment 
trustee's  concerns  about  efficient 
coordination.  As  such.  NOAA  agrees 
that  any  guidance  in  this  proposed  rule 
is  not  binding. 

"Role  of  OSC" 

Comment:  Many  c-ommenters  pointed 
out  that,  during  a  response  to  a 
discharge,  the  On-Scene  Coordinator 
(OSC)  is  the  government's  authorized 
source  of  information  and  directions  to 
the  RP(s).  As  such,  the  OSC  must  be 
advised  of  and  retain  oversight  over  all 
activities  occurring  during  that  response 
phase.  Other  commenters,  however, 
noted  that  the  OSC  cannot  divert  his 
attention  from  the  response  to 
coordinate  damage  assessment.  Also, 
any  concern*  over  litigation,  whether  for 
response  costs  or  natural  resource 
damages,  should  not  come  up  during 
the  response  where  the  common  goal 
should  be  prompt  and  effective 
response. 

Response:  NOAA  agrees  that  only  the 
OSC  is  the  spokesperson  for  response 
purposes  at  a  discharge  and,  as  such, 
has  oversight  of  all  response  activities. 
However,  the  OSC  has  quite  enough  to 
do  during  a  response  without  needing  to 
be  burdened  with  assessment  duties  as 
welL  In  any  event,  the  tnistee(s)  has 
these  assessment  duties  as  statutory 
requirenents  and  cannot  pass  those 
duties  offto  an  OSC 
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"Ret  ponse  Preemneni" 

Ct  mment:  Several  commenters  stress 
that  coordination  between  the  trustee(s) 
and  the  OSC  must  not  deter  the  OSC 
hoai  overseeing  the  response  effort,  or 
undermine  the  cleanup  as  effectively 
and  promptly  as  possible  or  hamper  free 
flow  of  information. 

Response:  NOAA  agrees  that  the 
truslee(s)  should  not  disrupt  the 
cleai  lup  directed  by  the  OSC 

"Ro  e  ofTrustee(s)  During  Response" 

Ct  mment:  Several  commenters 
poin  led  out  that  the  trustee(s),  because 
of  re  source  expertise,  has  an  advisory 
role  :o  provide  input  in  the  response 
plan  ling  process  and  help  influence 
resp  >nse  priorities  and  techniques  for 
proti  ^tion.  These  commenters  noted 
that,  during  the  response,  the  trustee(.s), 
not  I  le  OSC  has  tlva  responsibility  for 
dam  ige  assessment  issues  and  should 
be  tl  e  one  collecting  information  for  the 
dam  ige  assessment,  not  the  OSC  or  the 
RP(9  .  Some  commenters  stated  that  the 
trust  ;e(s)  does  not,  in  fart,  have  a 
resp  >nse  role  as  such  and  should  not 
issu(  orders  to  the  RP{s)  during  a 
resp  »nse.  One  commenter  noted  that,  if 
the  t  -ustee(s)  is  involved  in  natural 
resoi  irce  damage  assessment  activities 
duri  tg  a  discharge,  he  should  not  have 
a  pa  t  iii  decisionmaking  since  there 
may  le  a  conflict  of  interest  or  conflict 
of  m  ssion  when  one  agency  has  both 
resp  msibilities.  Another  commenter 
note  1,  however,  that  there  is  no  conflict 
of  in  terest  if  one  agency  is  both 
tru.st  se(s)  and  response  agency  since  the 
role  }f  the  response  agency  is  to  protect, 
enha  nee.  and  restore  the  environment, 
whi(  h  is  consistent  with  the  mi.ssion  of 
the  t  "usteeCs).  . 

Re  sponse:  NOAA  agrees  that  the 
trust  ^(s)  when  acting  as  the  resource 
expc  rt,  has  an  advisory  role,  as  the 
resoi  tree  expert,  to  the  respon.se 
plan  ling  process  and^that  the  tnistee(s) 
has  (he  responsibility  for  damage 
assessment.  However,  in  the  interest  of 
efficiency,  if  an  OSC  or  the  RP(s)  is 
collecting  samples,  those  samples  may 
be  si  ared  with  the  truste«(s)  if  all 
parti  es  are  agreeable.  NOAA  believes 
that  he  trustee(s)  should  always  be 
invo  ved  with  response  decisions.  As 
one  I  )f  the  commenters  pointed  out,  both 
the  t  rustee(s)  and  OSC  agencies  have  the 
sanM  basic  mission — protection  of  the 
envi  lonment  These  roles  complement, 
not  <  onflict  with,  each  other. 

"Dei  isionmaking" 

Cc  mment:  Several  comnaenters  noted 
that  in  emergency  response  cannot  be 
dira  ted  by  committee  or  consensus. 
One  of  theisc  cotmnentecs  suggested  that 
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the  goal  of  coordination  is  to  involve  the 
most  knowledgeable  discharge  experts, 
not  simply  to  involve  the  greatest 
number  of  interested  parties.  Finally, 
this  same  commenter  noted  that  the 
Advance  Notice  of  Proposed 
Rulemaking  was  not  clear  as  to  the 
extent  to  which  NOAA  is 
recommending  participation  of  trustee 
agencies  in  discharge  response 
decisionmaking. 

Response:  NOAA  acknowledges  that 
emergency  decisions  cannot  be  directed 
by  outside  committees  and  did  not 
meai^  to  suggest  differently.  NOAA 
agrees  that  decisionmaking  should  be 
focused  through  knowledgeable  advi<.^. 
NOAA  also  points  out  that  discharge 
response  decisions  are  the  ultimate 
responsibility  of  the  OSC  but  the  OSC 
does  not  make  these  decisions  without 
foundation.  The  trustee{s),  in  their 
response  role,  have  a  consultation  role 
to  play  in  the  decisions. 

"Notification/Consvltation  " 

Comment:  One  commenter  pointed 
out  that  to  fulfill  the  statutory  obligation 
of  section  1011  of  OPA,  the  OSC  will 
need  to  initiate  immediate  contact  after 
a  discharge  with  all  affected  trustees 
and  will  also  need  to  communicate  with 
them  throughout  the  removal  process. 
Some  commenters  slated  that  they 
wanted  to  be  notified  of  every  discharge. 
One  commenter  noted  that  this  kind  of 
notification  would  ensure  that  only  the 
trustee(s)  would  be  deciding  if  the 
discharge  warrants  a  damage  as.ses.sment 
or  not.  Another  commenter  stated  that, 
even  if  the  a^ected  trustee(s)  does  not 
take  damage  assessment  action  at  each 
discharge,  the  notification  requirement 
is  important  to  build  a  comprehensive 
history  of  a  particular  site.  Some 
commenters  suggested  that  a  routine 
notification  procedure,  for  example, 
once  a  week  for  most  discharges,  with 
basic  information  sent  to  ail  potential 
trustees,  would  be  sufficient  for  a 
trustee(s)  to  determine  whether  trustee 
resources  may  sufler  significant  injury. 
However,  for  significant  oil  discharges 
that  may  affect  trustee  resources,  the 
trustee(s)  will  still  require  simultaneous 
rujtifieation.  One  commenter  suggested 
that,  to  diflierentiate  those  discharges 
that  would  require  weekly  rather  than 
simultaneous  notification,  resources 
could  be  categorized  hierarchically  in 
terms  of  value.  One  commenter  stated 
that  the  DOI  rules  suggest  that  the  most 
likely  federal  or  non-{ederal  trustee 
could  receive  the  notification  and  be 
responsible  for  notifying  other  trustees. 
Another  commenter  suggested  that 
NOAA  consider  the  creation  of  a 
Damage  Assessment  Officer  position, 
through  NOAA  resources,  to  work  with 


OSC  for  the  purpose  of  notification  and 
communication.  This  person  would 
augment  the  resources  targeted  to  the 
notification  process  and  allow 
expeditious  determination  of  the 
discharge's  significance. 

Response:  NOAA  agrees  that  the  OSC 
will  notify  the  trustee(s)  of  discharges. 
It  is  also  understood  that  it  is  the 
statutory  duty  of  the  trustee(s)  to 
determine  whether  a  discharge  warrants 
a  damage  assessment,  especially  since 
the  trustee(s)  cannot  assign  this  duty  to 
the  OSC  or  any  other  entity.  NOAA  also 
notes  that  notification  of  discharges 
helps  the  trustee(s)  build  an  important 
history  of  the  area's  exposure  to 
discharges  of  oil.  NOAA  notes  that  a 
weekly  notification  of  the  numerous 
relatively  small  discharges  might  be  a 
good  arrangement  to  establish  in  the 
prespill  planning.  However,  this 
proposed  rulemaking  cannot  dictate  the 
timing  or  manner  of  notification  for 
either  the  small  discharges  or  the  larger 
ones.  Nor  can  NOAA  establish  in  this 
proposed  rulemaking  that  one  or 
another  trustee  agency  will  have  the 
duty  to  notify  all  other  trustees.  There 
are  several  problems  with  that  kind  of 
assumption  of  responsibility.  First,  that 
duty  to  notify  is  already  conferred  upon 
the  OSC  by  OPA.  It  is  unclear  that  it 
would  be  beneficial  for  some  other 
agency  to  assume  that  duty.  Second,  any 
trustee  agency  that  might  agree  to  serve 
such  a  function  as  a  surrogate  for  the 
response  agency  would  have  to 
recognize  t^e  budget  and  personnel 
costs  of  such  a  duty.  NOAA  believes 
that  prespill  planning  is  essential  for 
working  out  such  notification 
requirements. 

Comment:  Other  commenters  noted 
that  there  are  numerous  regulations  to 
be  promulgated  by  the  response 
agencies  pursuant  to  OPA  that  would 
address,  among  other  things,  multiple 
duties  in  consultation  with  the  natural 
resource  trustee(s).  These  commenters 
pointed  out  that  the  OSC  should  not  be 
burdened  with  the  responsibility  of 
determining  all  the  trustees  to  notify  for 
a  particular  discharge. 

Response:  NOAA  agrees  that  the 
consultation  procedures  should  be 
worked  out  during  other  pertinent 
rulemaking  efforts.  The  identification  of 
trustees  requiring  notification  is  a  good 
example  of  the  kind  of  process  that 
should  be  developed  in  the  prespill 
planning. 

Comment:  Some  commenters 
cautioned  that  the  current  statutory 
requirement  that  the  RP(s)  notify  the 
National  Response  Center  when 
discharges  occur  does  not  include 
notification  of  such  discharges  to  the 
trustee(s).  These  commenters  noted  that 


the  trustee(s)  and  OSC  must  establish 
communication  roles  and  identify 
contacts  for  purposes  of  such 
notification.  These  commenters  pointed 
out  that  the  RP(s)  should  not  have 
trustee  notification  added  to  its 
responsibilities. 

Response:  NOAA  acknowledges  the 
fact  that  the  only  reporting  requirement 
of  the  RP(s)  is  to  the  National  Response 
Center.  There  is  no  duty  to  notify  the 
trustee{s)  over  and  above  what  is 
provided  in  OPA.  This  proposed  rule 
would  not  be  an  appropriate  vehicle  for 
such  a  requirement. 

"Data  Sharing  During  Response" 

Comment:  Many  commenters  noted 
that  information  should  flow  freely 
between  response  and  damage 
assessment  trustee  agencies  during  an 
event. 

Response:  NOAA  agrees  with  these 
commenters  and  will  encourage  such 
information  sharing  as  much  as 
possible. 

Comment:  One  commenter  suggested 
that  the  OSC  may  be  able  to  gather  data 
on  samples  more  efficiently  than  the 
damage  assessment  trustee  agencies  and 
save  time  and  avoid  additional  effects. 
Another  commenter,  however, 
suggested  that  there  should  be  damage 
assessment  trustee  data  collection  teams 
separate  &om  the  OSC's  response 
structure. 

Response:  NOAA  agrees  that  it  would 
be  more  efficient  and  less  risky  to  the 
natural  resources  to  have  the  OSC- 
coordinated  response  structure  collect 
all  information  needed  at  the  site  of  a 
discharge.  However,  in  most  cases,  such 
data  collection  is  simply  not  possible. 
Separate  data  collection  teams  may  be  a 
good  idea  so  long  as  there  is  no 
interference  with  the  response  and  no 
"unreasonable"  costs  associated  with  it. 

Comment:  Commenters  noted  that  the 
OSC  relies  primarily  upon  information 
about  sensitive  or  valuable  resources 
contained  in  the  appropriate  ACP,  but 
that  this  information  can  be  augmented 
by  the  advice  of  the  trustee(s)  during  a 
discharge.  Many  of  these  commenters 
noted  that  any  information  requested  by 
an  OSC  to  make  a  response  decision 
must  be  immediately  provided,  if 
available.  These  commenters  stated  that 
withholding  information  due  to 
litigation  concerns  does  not  dtitweigh 
the  need  to  minimize  environmental 
damage.  Some  of  these  commenters 
noted,  however,  that  such  information 
will  become  public  information  through 
the  OSC 

Response:  NOAA  notes  that  all  of 
these  concerns  are  valid.The  fact  that 
some  information  may  be  used  in  some 


future  litigation  is  not  a  good  reason  for 
possibly  impeding  a  response  action. 

Comment:  Many  commenters  note^ 
that  the  OSC,  by  nature  of  being  on 
scene,  has  information  critical  to  the 
trustee's(s')  preassessment  work  and 
that  this  information  should  be  shared 
with  the  trustee(s).  One  of  these 
commenters  pointed  out  that  by  sharing 
such  information  with  damage 
assessment  trustee(s),  the  OSC  is 
allowing  the  trustee(s)  to  spend  time 
compiling  any  additional  information  it 
needs  rather  than  duplicating  efforts. 
Other  commenters  noted  that  where  the 
trustee(s)  damage  assessment  data  needs 
are  clear  and  not  burdensome,  the  OSC 
might  be  able  to  collect  additional 
information  on  behalf  of  the  damage 
assessment  trustee{s),  so  long  as  such 
efforts  do  not  interfere  with  the 
response  effort. 

Response:  NOAA  agrees  that  the  OSC 
may  be  able  to  share  much  information 
with  the  damage  assessment  trustee(s), 
thereby  improving  the  efficiency  of 
both.  The  possibility  that  the  OSC  could 
actually  collect  additional  information 
beyond  what  is  needed  for  response 
might  be  worth  exploring  in  the  prespill 
plans  and  ACPs  so  long  as  the  parties 
understand  that  the  OSC  could  not 
conduct  such  work  if  it  would  interfere 
with  the  response. 

Comment:  Several  commenters 
pointed  out  that  the  trustee(s)  should 
not  exclusively  rely  upon  the  OSC  to 
collect  information  necessary  for  an 
assessment,  but  should  be  allowed  to 
gather  additional  information  during  the 
discharge. 

Response:  NOAA  is  of  the  opinion 
that  where  OSC-collected  information  is 
relevant  to  the  damage  assessment 
process,  such  information  should  be 
used  to  avoid  redundancy  and  double 
counting.  However,  it  is  ultimately  the 
responsibility  of  the  damage  assessment 
trustee(s)  to  collect  the  necessary  data 
for  a  damage  claim. 

Comment:  Some  commenters  noted 
that  the  OSC  should  seek  early 
involvement  of  the  trustee(s)  in  order  to 
share  information  about  the 
characteristics  of  the  discharge  and  the 
potential  effect  to  the  environment, 
particularly  information  on  local 
conditions  and  resources.  Several 
commenters  pointed  out  that  this 
sharing  of  information  would  also  allow 
the  trustee(s)  to  evaluate  and  make 
recommendations  on  the  response 
activities  themselves,  so  that  the  damage 
caused  by  the  discharge  is  not  worsened 
by  the  type  of  response  and  cleanup 
techniques,  but  that  the  cleanup  might 
accelerate  the  recovery  of  the  resources. 

Response:  NOAA  points  out  that  there 
is  currently  a  mechanism  for  funneling 
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important  resource  information  to  the 
OSC,  providing  technical  advice  and 
recommendations  to  minimize  the 
effects  of  the  oil  and  response  activities. 
The  OSC  accomplishes  this  by  soliciting 
input  from  trustee  agency  experts, 
academia,  etc.  The  mechanism  for 
relaying  this  information  is  already  in 
place  through  the  ACPs,  but  could  be 
restated  in  the  prespill  plans. 
••  Comment:  One  commenter  stated  that 
high-impact  cleanup  methods  that 
remove  living  organisms  and  greatly 
modify  the  habitat  are  not  justified 
when  the  oil  left  in  the  environment  has 
already  lost  most  of  its  toxicity.  There 
may  be  less  injury  and  faster  recovery 
with  limited  or  no  removal  and  natural 
recovery.  The  commenter  stated  more 
research  is  needed  in  all  areas  of 
restoration  ecology.  Several  commenters 
urged  trustees  to  help  plan  response  and 
cleanup  actions  that  will  have  lesser 
effects  on  the  resources. 

Response:  NOAA  agrees  that  more 
research  is  needed  in  the  field  of 
resource  restoration.  The  commenters 
are  correct  in  pointing  out  that  trustee 
input  to  cleanup  decisions  may  greatly 
reduce  resource  effects  to  be  corrected 
by  restoration.  NOAA  agrees  that  the 
ecological  eHects  of  any  planned  action 
should  be  considered  in  the  restoration 
planning.  There  may  be  certain 
instances  where  the  public  uses  of  an 
area  may  require  removal  of  residua]  oil 
in  order  to  restme  the  services  provided 
prior  to  the  discharge. 

"Funding" 

Comment:  Some  commenters  were 
encouraged  that  there  would  be 
provisions  for  the  use  of  the  Oil  Spill 
Liability  Trust  Fund  for  trustee 
activities,  including  the  initiation  of 
natural  resource  damage  assessments 
and  time-sensitive  damage  assessment 
activities  where  other  funding  is  not 
available.  Another  commenter  noted 
that  agencies  within  a  state  might  not  be 
the  ones  designated  to  apply  for 
funding,  but  still  need  access  to  the 
Fund  to  participate  in  the  process. 

Pesponse:  NOAA  points  out  that  the 
procedures  for  the  management  of  the 
Fund  are  the  subject  of  different 
rulemaking  efforts  by  the  U.S.  Coast 
Guard  and  are  outside  the  scope  of  this 
proposed  rule.  The  problem  noted  by 
one  commenter  as  to  different  agencies 
within  a  state  having  different  roles  is 
an  internal  state  issue,  clearly  not 
within  this  rulemaking.  Hopefully,  such 
problems  can  be  identified  and  resolved 
within  the  prespill  planning. 

"Define  When  'Cleanup'  is  Over" 

Comment:  Quite  a  few  commenters 
requested  guidance  on  when  the 
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remo  'a\  portion  of  a  response  would  be 
deem  sd  to  have  ended,  and  when 
remei  ial  and/or  assessment  activities 
migb  be  more  appropriate  and 
sugg€  ited  criteria  for  the  OSC  to  use  in 
makii  ig  this  determination.  Some  of 
these  commenters  noted  that  this 
deteri  iiination  is  important  since 
liabil  ty  for  restoration  measures  can 
only  le  determined  to  be  necessary  if 
natur  il  resource  injuries  still  exist  after 
the  le  5al  conclusion  of  the  "removal" 
phase .  Another  commenter  pointed  out 
that,  i  Ithough  data  on  the  scientific 
effect ;  of  a  discharge  should  be 
coilec  ted  as  soon  after  the  discharge  as 
possi  lie,  damage  assessment  activities 
shoul  1  occur  only  after  the  response 
and  c  eanup  activities  are  completed. 

Ren  jonse:  NOAA  notes  that  the  end  of 
the  re  noval  portion  of  a  response  is 
defin(  d  by  the  OSC  and  it  would  not  be 
apprc  jriate  for  this  proposed  rule  to  try 
to  die  ate  the  criteria  for  making  that 
decisi  3n.  NOAA  does  note  that  there  is 
a  clea  •  line  of  division,  legally,  between 
remo^  al  and  restoration.  The 
comn  enters  are  correct  in  noting  that 
restor  ition  is  residual  to  response 
efforts .  The  trustee(s)  must  determine 
what,  if  any.  further  actions  beyond 
respoi  ise  work  are  necessary  for  the 
recov(  ry  of  the  system.  However,  the 
truste  ((s)  cannot  always  wait  until  the 
end  o  all  response  work  before 
begini  ling  assessment/restoration 
activii  ies.  Such  a  delay  would  not  be  in 
keepii  ig  with  OPA's  policy  of 
exped  itious  actions  on  behalf  of  the 
envir<  nment. 

"  'Clet  nup'  vs.  'Restoration' " 

Con  \ment:  Several  commenters  were 
concerned  with  the  issue  of  allowing  the 
truste*  is)  to  undertake  emergency 
restor  ition  during  response.  These 
comm  inters  were  concerned  that  the 
proposed  rule  might  bhir  the  distinction 
between  cleanup  and  restoration.  Some 
of  these  commenters  noted  that  in 
practice  the  distinction  between 
cleani  p  and  restoration  eventually 
becon  es  difficult  to  maintain.  These 
comm  jnters  pointed  out  that  failure  to 
make  he  distinction  clear  could  result 
in:  (1)  Trustee-directed  damage 
assess  nent  activities  conflicting  with 
ongoii  g  cleanup  operations;  (2) 
reston  tion  money  spent  to  reimburse 
cleani  p  activities;  and  (3)  RP(s) 
requej  ting  credits  for  "restoration" 
projec  s  against  assessed  damages,  when 
in  fact  those  restomtion  projects  were 
actual  y  cleanup  activities.  As  an 
examf  le,  one  commenter  pointed  out 
that  N  3AA  implied  that  physical 
remov  il  of  contaminated  sediments  and 
bioren  lediation  are  restoration 
techni  ]ues,  whereas  these  were  both 
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considered  to  be  cleanup  methods 
during  the  EXXON  VALDEZ  response. 

Response:  NOAA  agrees  that, 
although  there  must  be  a  separation 
under  OPA  between  response  and 
restoration  because  of  the  liability 
provisions  and  different  implementing 
authorities,  in  the  practical  sense  the 
two  can  sometimes  involve  the  same 
type  of  activities.  NOAA  notes  that 
"emergency  restoration"  (discussed  in 
the  section  on  the  Preassess.ment  Phase) 
should  not  conflict  with  on-going 
activities  so  long  as  they  are  part  of  the 
OSC-coordinated  response.  NOA.^  also 
notes  that  damages  recovered  for 
emergency  restoration  actions  are  not 
reimbursements  for  response  actions, 
but  are  to  reimburse  the  trustee(s)  for 
actions  deemed  necessary  due  to  the 
exigencies  of  the  situation.  Also,  the  RPs 
is  not  granted  a  "credit"  to  offset 
damages  for  funding  emergency 
restoration.  The  effect  of  these 
emergency  actions  is  to  lessen,  perhaps 
dramatically,  increased  effects  and, 
therefore,  larger  future  damages. 

In  some  circumstances,  the  same 
action  could  be  considered  either  a 
removal  or  restoration  action, 
depending  upon  the  purpose  of  the 
action  and  agency  that  is  carrying  it  out. 
For  example,  if  dredging  is  done  for 
human  health  concerns  by  the  response 
agency,  it  is  a  removal  action.  However, 
if  the  trustee(s)  decides  that  cleanup  to 
lower  levels  of  contamination  is  needed 
to  take  care  of  resource  concerns,  then 
additional  dredging  may  be  necessary 
by  the  trustee  to  be  able  to  "restore"  the 
system. 

Comment:  One  commenter  pointed 
out  that  the  natural  resource  trusteefs) 
currently  has  authority  under  43  CFR 
part  11  to  undertake  emergency 
"restorations"  to  avoid,  prevent,  or 
mitigate  certain  imminent  threats  to 
particular  natural  resources.  However, 
this  commenter  noted  that  restorative 
efforts,  though  important,  cannot  be 
allowed  to  physically  interfere  with 
emergency  response. 

Response:  NOAA  is  familiar  with  the 
43  CFR  part  1 1  provision  for  emergency 
restoration  and  is  hoping  to  foster 
consistency  with  this  proposed  rule.  As 
mentioned  earlier,  trustee  actions  are 
not  to  interfere  with  response  action.s. 
Coordination  With  the  Public 
Response  to  Comments 
"Advantages" 

Comment:  One  commenter  pointed 
out  that  openness  that  allows  for  broad 
participation  encourages  directness. 
Another  commenter  pointed  out  that  the 
public  has  the  right  to  ensure  that  the 
assessment  and  restoration  are  done 
accurately  and  thoroughly.  Some 


commenters  noted  that  such 
participation  will  help  find  the  most 
cost-effective  actions  and  equitable 
damages.  Other  commenters  noted  that 
the  public  has  an  important  and 
legitimate  interest  in  the  process  and,  in 
many  cases,  members  of  the  public  have 
expertise  in  a  particular  area  of  concern 
and  can  help  with  the  assessment  as 
well  as  restoration  process.  This 
commenter  also  noted  that  public 
participation  is  needed  as  a 
counterweight  to  the  RP's  participation. 
One  commenter  pointed  out  that 
withholding  information  would  impede 
public  and  scientific  input  into  the 
assessment  process.  Several  commenters 
noted  that  every  effort  must  be  made  to 
ensure  that  the  assessment  and 
restoration  process  is  conducted  in  an 
objective  manner  to^reserve  public 
confidence  in  the  process. 

Response:  NOAA  agrees  that  each 
phase  of  an  assessment/restoration 
process,  including  prespill  planning, 
should  involve  the  public  to  the  extent 
practicable.  Members  of  the  public  are 
an  excellent  source  of  information  about 
particular  natural  resources  and 
available  expertise  in  the  community. 
The  public,  as  the  owners  of  the  natural 
resources,  have  a  real  interest  in  the 
assessment  and  restoration  and  might 
provide  a  balanced  representation  of  the 
public  interest. 

"Not  Necessary" 

Comment:  Some  commenters  stated 
that  there  is  no  need  for  extensive 
public  involvement  in  the  assessment 
process  since  the  public  natural 
resource  trustees  are,  after  all.  the 
representative  of  the  public.  One  of 
these  commenters  stated  that  the 
trustees'  involvement  in  developing 
plans  and  assessments  satisfies  OPA 
requirements  of  public  involvement. 
Another  commenter  pointed  out  that 
OPA  directs  the  trustees  to  act  on  behalf 
of  the  public. 

Response:  NOAA  recognizes  that  the 
trustee(s)  is,  in  fact,  acting  en  behalf  of 
the  public.  However,  this  relationship 
does  not  mean  that  the  trustee(s)  is  not 
accountable  to  the  public.  The 
involvement'of  the  public  in  the 
asr«ssment/restoration  process  does  not 
mean  the  trustee(8)  is  abdicating 
fiduciary  duties  to  the  public.  One  of 
these  duties  is  to  adequately  ascertain 
the  vtrishes  of  the  public  concerning  the 
management  of  the  public's  rtatural 
resources. 

"Scope/Extent" 

Commettt:  One  commenter  stated  that 
public  participation  should  be  limited ' 
to  safeguarding  the  trustees' 
accountability.  Some  commenters  stated 


that  there  should  be  some  exceptions  to 
the  amount  of  public  participation 
allowed  for  an  assessment.  For  example, 
one  conunenter  suggested  that  members 
of  the  public  should  be  allowed  access 
to  raw  data  if  they  demonstrate  they 
have  the  resources  to  carry  out  the 
analysis.  One  commenter  stated  that 
providing  for  less  than  full  review  and 
comment  by  the  public  might  appear 
that  the  trustee(s)  is  trying  to  exclude 
the  public  from  the  process.  Another 
commenter  stated  that  public  review  of 
purely  scientific  data  would  probably 
not  interfere  with  litigation  or 
negotiations.  Other  comn^enters  stated, 
however,  that  the  public  review  and 
participation  should  be  mandatory  for 
the  entire  process,  including  any 
modifications  of  plans  that  have  already 
been  available  for  public  review  and 
comment 

Response:  NOAA  notes  that  there  will 
undoubtedly  be  some  exceptions  to  the 
public  involvement  in  this  process. 
After  all,  the  trustee(s)  simply  may  not 
have  the  budget  or  time  to  allow  for 
extensive  public  involvement.  There  are 
times  when  quick  action  is  necessary,  in 
which  cases  it  would  be  unreasonable 
for  the  trustee(s)  to  wait  for  an 
opportunity  for  a  public  meeting  before 
acting.  In  fact,  this  need  for  expediency 
is  another  reason  for  involving  the 
public  in  the  prespill  planning.  Also, 
there  may  well  be  sensitive  information 
that  is  simply  not  possible  to  make 
public,  e.g..  litigation-sensitive  material 
relating  to  liability.  NOAA  agrees  that 
public  review  of  data  would  not.  in 
many  cases,  delay  litigation  or  the 
assessment/restoration  process.  Also, 
NOAA  agrees  that  significant 
modifications  to  materials  that  have 
already  undergone  public  review  should 
also  be  reviewed  wherever  possible. 

"Levels  of  Review" 

Comment:  Several  commenters 
pointed  out  that  the  extent  and  degree 
of  public  involvement  on  a  particular 
discharge  would  depend  upon  the 
particular  .situation  and  the  type  of 
activity.  One  commenter  suggested  that 
the  trustee(s)  could  inform  the  public 
through  press  conferences,  press 
releases,  open  meetings,  and  Federal 
Register  notices.  Other  commenters 
pointed  out  that  public  participation  in 
each  stage  of  an  assessment  may  be 
impossible  due  to  the  dynamics  of  the 
discharge  and  would  overburden  the 
trustee(s)  staff  and  budget. 

Response:  NOAA  has  stated 
elsewhere  that  the  extent  and  degree  of 
public  involvement  must  be  left  to  the 
judgment  of  the  trastee(s).  There  will 
undoubtedly  be  discharges  in  which 
public  review  of  documents  would  be 


quite  expensive  when  compared  to  the 
effects  caused  by  the  dischaige.  Costs 
associated  with  dissemination  of 
information  for  review  must  be 
reasonable. 

Comment:  A  few  commenters 
suggested  that  NOAA  is  proposing 
greater  public  participation  in  the 
assessment  process  than  is  provided  for 
in  OPA. 

Response:  OPA  describes  the 
assessment  process  in  terms  of  the 
restoration  planning  process.  Therefore, 
NOAA  believes  the  trustee(s)  has  the 
discretion  to  determine  the  level  and 
extent  of  public  involvement. 

"Timing" 

Comment:  One  commenter  suggested 
that  the  public  have  notice  and 
opportunity  to  comment  after  the 
Preassessment  Phase,  after  the  full 
assessment,  and  before  the  adoption  of 
a  restoration  plan.  Another  commenter 
stated  that  OPA  provides  the  public 
with  an  opportunity  to  comment  before 
restoration  plans  are  developed  and 
implemented.  One  commenter 
suggested  that  the  public  should  have 
the  option  to  review  any  modification  of 
the  Assessment/Restoration  Plan. 
Another  commenter  stated  that  even 
preliminary  plans  for  discharges  into 
sensitive  areas  should  be  open  for 
public  review  and  comment.  Another 
commenter  stated  that  public  comment 
should  not  be  requested  until  after  the 
post-recovery  restoration  plan  is 
developed.  One  commenter  stated  that 
public  participation  should  be  sought  at 
the  prespill  stage,  not  during  a  disr:harge 
investigation.  Finally,  one  commenter 
stated  that  public  comment  al  any  stage 
should  be  at  the  discretion  of  the 
trustee. 

Response:  NOAA  is  leaving  the  timing 
and  scope  of  public  involvement  to  the 
judgment  of  the  trustee(s).  Clearly,  in 
most  oil  discharge  cases,  the  trustee(s) 
will  be  unable  to  delay  action  to  allow 
for  public  review  of  all  actions. 
However,  at  the  first  sensible 
opportunity,  the  trustee(s)  should 
inform  the  public  of  the  state  of  the 
process  and  seek  public  review  as 
appropriate.  NOAA  agrees  that  the  best 
time  for  public  involvement  is  in 
prespill  planning  when  the  trusteefs)  is 
not  engaged  in  actual  discharge 
activities.  This  does  not  mean,  however, 
that  this  prespill  involvement  would 
substitute' for  appropriate  public 
involvement  in  the  case  of  an  actual 
discharge.  NOAA  also  notes  that  the 
discussion  of  the  assessment/restoration 
planning  process,  found  in  subpart  C  of 
this  proposed  rule,  provides  for  the 
review  of  "significant"  revisions. 
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"Notice  of  Meetings" 

Comment:  One  commenter  noted  that 
notice  of  public  meetings  concerning  an 
assessment  should  be  timely  and  posted 
in  a  publication  of  general  circulation. 

Response:  NOAA  agrees  that,  to  be 
successful,  notice  of  any  meeting 
seeking  public  input  must  be  published 
in  a  timely  and  visible  manner  and -in 
a  local  publication  of  general 
circulation. 

"Delays" 

Comment:  Several  commenters  noted 
that  public  involvement  should  take 
place  during  the  response  planning 
stage,  not  during  an  incident  when  such 
involvement  might  delay  the  response. 
These  commenters  noted  that  opening 
up  the  entire  assessment  process  would 
signiHcantly  decrease  efficiency  and 
could  interfere  with  an  objective 
evaluation  of  the  situation.  Some  of 
these  commenters  also  noted  that  such 
public  involvement  in  early  restoration 
planning  could  delay  the  early  start  on 
restoration  actions  that  may  be  possible. 
One  commenter  noted  that  delays 
caused  by  public  involvement  might 
increase  the  damages  owed  by  the  RP(s). 

Response:  NOAA  emphasizes  that  the 
overall  goal  of  this  proposed  damage 
assessment  rule  is  to  get  from  a 
discharge  to  the  recovery  of  affected 
natural  resources  and  services  as 
quickly  as  possible.  Therefore, 
unnecessary  delays  should  be  avoided 
wherever  possible.  However,  as 
discussed  elsewhere  in  this  preamble, 
public  involvement  does  not  necessarily 
mean  holding  a  large  public  meeting  for 
each  and  every  discharge.  The  same 
principle  works  in  restoration  planning 
and  implementation.  The  trustee(s)  is 
not  serving  the  public  if  his  actions  slow 
down  the  healing  process.  However,  the 
RP(s)  is  responsible  for  all  reasonable 
damages  caused  by  the  discharge.  When 
public  natural  resources  are  affected,  it 
is  reasonably  foreseeable  that  the 
trustee(s)  must  comply  with  certain 
administrative  processes  and  may  have 
the  duty  to  inform  and  involve  members 
of  the  public  during  that  time. 

"Litigation  Concerns" 

Comment:  One  commenter  noted  that 
public  comment  speciHcally  on  the 
issue  of  the  economic  damages  would 
strengthen  those  figures  and  increase 
the  likelihood  of  successful  recovery. 
However,  another  commenter  noted  that 
the  trustee(s)  needs  free  and  open 
discussion  of  options  with  staff,  outside 
of  the  public  domain,  as  part  of 
litigation  approach.  Another  commenter 
noted  that  putting  out  the  proposed 
restoration  plan  that  would  show 
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proposed  acquisition  of  land  as  an 
approac!  >  would  cause  a  sharp  increase 
in  the  pr  ce  of  that  land. 

Respoi  )se:  NOAA  recognizes  that 
public  n  view  and  comment  on  various 
aspects  ( fa  study  plan  is  a  desirable 
goal.  Ho'  vever,  public  information  laws, 
such  as  t  le  Freedom  of  Information  Act 
(FOIA),  1  ike  note  of  the  fact  that  there 
is  an  exc  ?ption  to  public  review  where 
a  free  dii  cussion  of  litigation  strategies 
or  other  ;ensitive  issues  are  necessary. 
Also,  an; '  descriptions  of  land  to  be 
acquired  as  part  of  a  restoration  plan 
should  n  main  general  so  that  the  prices 
would  n  rt  be  elevated. 

"Limits  <  n  Public  Involvement" 

Comm  ?nt:  Several  commenters  noted 
that  pub  ic  involvement  should  be 
limited  t  >  the  Congressional  intent  as 
shown  b  r  section  1006(c)(5)  of  OPA, 
which  w  lis  for  opportunity  for  public 
involven  ent  in  restoration  planning. 

Respoi  }se:  NOAA  notes  that  the 
section  l[)06(c)(5)  requirement  for 
public  involvement  in  restoration 
planning  is  read  as  a  minimum 
requiren  ent  in  OPA.  The  clear 
Congressional  intent  revealed  in  OPA 
and  its  legislative  history  is  that  the 
public  h*  involved  in  a  meaningful  way. 
Therefor  >,  NOAA  hopes  to  ensure  that 
goal  is  m  st. 

"Public  i  ivolvement  in  Restoration 
Planning  " 

Comm  ?n(;  Most  of  the  commenters 
agreed  th  at  pubKc  involvement  is 
necessar  '  in  the  development  of 
restorati(  n  plans. 

Respoi  se:  NOAA  agrees  that  the 
developr  lent  of  restoration  plans  should 
be  open  i  o  public  involvement  as  noted 
above. 

"Rebuttc  He  Presumption" 

Comm  int:  One  commenter  noted  that 
an  assess  ment  based  upon  a  restoration 
plan  that  had  not  been  developed  with 
public  re  /lew  and  comment  would  not 
receive  t  le  rebuttable  presumption. 

Respoi  se:  NOAA  points  out  that  OPA 
specifica  ly  requires  public  review  and 
comment  on  restoration  plans.  As  noted 
earlier,  hbwever,  full  restoration 
planning  for  hundreds  of  small 
dischargi  s  may  not  be  possible  for  all 
trustees,  n  such  cases,  the  trustee(s) 
should  o  msider  developing  regional  or 
local  pla  IS  that  would  go  through  the 
public  re  /iew  and  comment  process, 
receive  tie  rebuttable  presumption,  and 
be  ready  to  implement  when  funding  is 
available 
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"Citizen  Oversight  Committees  (COC)" 
"COC:  Advantages" 

Comment:  Many  of  the  commenters 
noted  that  allowing  representatives  of 
local  groups  to  either  attend  trustee 
meetings  to  monitor  the  assessment 
process  or  participate  in  oversight 
committees  will  further  the  goal  of 
meaningful  public  participation.  One 
commenter  pointed  out  that  such 
participation  is  needed  to  gain  a  full 
understanding  of  effects  on  the  affected 
community.  Another  commenter  stated 
that  such  public  involvement  is  crucial 
if  jointly  conducted,  phased 
assessments  are  permitted.  Another 
commenter  suggested  that  assessment 
groups  or  teams  slnuld  give  adequate 
notice  to  and  be  open  for  public 
participation.  • 

Response:  NOAA  agrees  with  the  goal 
of  involving  the  public  and  keeping  the 
public  informed  of  progress  of  the 
assessment  and  restoration  of  its  natural 
resources.  It  is  also  expected  that  such 
public  participation  will  add  to  the 
information  pool  available  to  the 
trustee(s).  The  point  raised  by  the 
commenter  that  public  involvement  is 
needed  in  joint  RP-trustee  assessments, 
is  well  taken.  If  such  efforts  are  to 
succeed,  they  must  be  conducted  in  the 
open.  Finally,  NOAA  agrees  that  the 
public  must  be  aware  of  the 
opportunities  for  involvement.  Notice  of 
meetings  should  be  given  in  the  manner 
most  appropriate  for  any  particular 
assessment. 

"COC:  Disadvantages" 

Comment:  Several  commenters  argued 
that  there  is  no  need  for  such  groups 
since  the  trustee(s),  the  source  of 
expertise  in  this  area,  is  the 
representative  of  the  public.  Others 
warned  that  such  oversight  would 
impede  the  assessments,  negotiations, 
and  subsequent  restoration  efforts,  if  for 
no  other  reason  than  the  sheer  numbers 
of  persons  involved.  Another 
commenter  noted  that  this  involvement 
would  also  greatly  add  to  the  cost  of  the 
assessment  and  restoration. 

Response:  NOAA  agrees  that  the 
resource  management  agencies  do  have 
a  wealth  of  expertise  concerning  their 
natural  resources.  Because  no  trustee 
can  be  omniscient,  agencies  must 
remain  open  to  new  sources  of 
information.  It  is  also  unlikely  that  the 
process  would  be  overwhelmed  by  vast 
numbers  of  citizens  wanting  to 
participate.  In  most  cases,  citizen  or 
environmental  groups  represent  the 
general  views  of  the  community  and 
serve  as  focal  points  for  interaction.  Any 
discharge  that  invokes  the  personal 
interest  of  large  numbers  of  people  is 


clearly  a  discharge  that  needs  public 
involvement.  NOAA  does  not  wish  to 
suggest  that  these  groups  are  being  given 
the  responsibility  of  running  the 
assessment/restoration  process.  NOAA 
does  not  read  the  term  "oversight"  to 
mean  "control."  The  trustee(s),  by  law, 
cannot  give  up  their  trust  duties. 
Therefore,  the  citizen  groups  cannot 
have  decision  or  arbitration  authority. 
The  term  "oversight"  in  this  context 
simply  means  participation,  not 
authority.  Public  participation  in  this 
rule  does  not  include  "oversight"  of 
management  functions.  Although  the 
costs  of  preparation  of  materials  and 
distribution  of  such  materials  would  be 
considered  part  of  the  regular  costs  of  an 
assessment,  the  costs  borne  by  citizens 
interested  in  attending  meetings  or  other 
citizen-bome  costs  of  participation 
would  not  be  included  in  the 
assessment  costs. 

"COC:  Makeup  ofCOC's" 

Comment:  Several  commenters  noted 
that  Citizen  Oversight  Committees 
(COCs)  should  involve  groups  with 
environmental  expertise  in  a  systematic 
way  to  increase  the  collective 
knowledge  available  during  an 
assessment.  Another  commenter 
suggested  that  a  group  similar  to  the 
National  Science  Foundation  or  the 
National  Academy  of  Sciences  could 
help  minimize  decisions  and  associated 
expenditures  founded  on  poor  science 
or  made  for  political  reasons. 

Response:  NOAA  notes  that  the 
makeup  of  any  group  representing  the 
public  interest  is  highly  incident- 
specific.  The  types  of  interest  groups  or 
organizations  noted  in  these  comments 
are  good  examples  of  groups  that  are 
likely  to  contribute  the  most  to  an 
assessment  and  restoration. 

"COC:  Optional" 

Comment:  Several  commenters  noted 
that,  if  NOAA  decides  to  include  a 
provision  for  a  COC  in  the  rule,  this 
involvement  should  be  strictly  optional 
at  the  discretion  of  the  trustee(s). 
Several  other  commenters.  however, 
pointed  out  that,  even  if  such  provisions 
were  optional,  groups  would  come  to 
see  this  participation  as  an  entitlement 
and  would  demand  it  in  each  case. 

Response:  NOAA  notes  that  the  fear  of 
some  kind  of  "entitlement"  specter 
should  not  prevent  the  trustee(s)  from 
carrying  out  their  duties  in  the  most 
appropriate  manner  for  a  particular 
dischai^ge.  This  proposed  rule  strongly 
encourages  public  involvement  in 
assessments,  but  leaves  the  timing, 
scope,  and  extent  of  such  participation 
to  the  judgment  of  the  tnittae(s).  No 
naticmal  rule  could  possibly  coverall 
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scenarios  that  might  arise  due  to  a 
discharge  of  oil,  therefore,  this  proposed 
rule  must  leave  the  trustee(s)  with  the 
flexibility  to  tailor  the  process  to  fit  the 
discharge. 

VI.  Participation  of  the  Responsible 
Party 

While  liability  and  responsibility  of 
the  RP(s)  for  removal  and/or  response 
activities  are  addressed  clearly  in  OPA. 
little  guidance  is  given  in  either  the 
statutory  language  or  the  legislative 
history  concerning  the  role  of  the  RP(s) 
in  the  assessment  process. 

The  degree  of  involvement  of  the 
RP(s)  in  the  assessment  process  will 
likely  have  a  direct  bearing  on  several 
aspects  of  the  assessment.  For  instance, 
active  and  early  involvement  of  a 
cooperative  RP(s)  may  eliminate  some  of 
the  problems  trustees  have  encountered 
immediately  following  a  discharge  of 
oil,  such  as  the  lack  of  funding, 
personnel  and  equipment.  In  addition,  a 
joint  trustee/RP  assessment  may  be 
more  cost  effective  and  avoid  duplicate 
studies  by  the  trustee(s)  and  RP(s). 
After  reviewing  and  analyzing  all 
comments  concerning  this  issue. 
NOAA's  proposed  rule  strongly 
encourages  RP  involvement  but  leaves 
the  ultimate  decision  with  the  trustee(s) 
and  RP(s)  on  a  case-by-case  basis.  The 
reasons  were  many,  varied,  and  well 
argued  by  the  numerous  commenters 
that  expressed  an  opinion  on  this  issue 
ranging  from  full  to  no  involvement,  but 
it  is  impossible  to  dictate  through  this 
proposed  rule  a  one-size-fits-all  solution 
for  all  discharges.  The  trustee(s)  is 
entrusted  by  Congress  in  section  1008  of 
OPA  to  assess  natural  resource  damages 
and  develop  and  implement  restoration 
plans.  While  active  RP  involvement  is 
the  preferred  method  of  conducting 
assessments,  the  trusteeCs)  can  ill  afford 
to  delay  assessment  activities  while 
attemoting  to  entice  RP  involvement. 

In  determining  the  nature  of  RP 
involvement  in  the  assessment/ 
restoration  process,  the  tnistee(s)  and 
RP(s)  have  many  opportunities  for 
cooperative  participation,  from 
preassessment  activities  to 
implementation  of  restoration  activities. 
Preassessment  Phase:  As  noted  in  this 
preamble  and  in  subpart  B  of  the 
proposed  rule,  this  step  requires  the 
collection  of  preliminary  data 
concerning  the  circumstances  of  the 
dischaige.  characteristics  of  the  oil. 
nature  of  the  receiving  environment, 
and  characteristics  of  the  affected 
natiual  resources  and  services  potential 
for  further  injury  lo  natural  resources. 
Based  upon  this  information,  the 
tnistee(s)  will  determine  which,  if  any 
damage  assessment  prooedura  to 


proceed.  While  there  is  no  specific  tinw 
limit  for  the  Preassessment  Phase,  the 
effectiveness  of  this  phase  will  depend 
on  how  eariy  the  trustee(s)  is  able  to 
gather  that  information.  Since  time  is 
critical,  the  proposed  rule  does  not 
require  that  the  trustee(s)  invite  the 
RP(s)  to  participate  in  this  phase.  It  is 
the  option  of  the  trustee(s)  whether  to 
invite  the  RP(s)  to  participate  and  enter 
into  an  agreement  to  gather 
Preassessment  Phase  information.  In 
making  this  determination,  the  trustee(s) 
should  consider,  but  not  be  limited  to, 
the  following  factors:  whether  the  RP(s) 
has  been  identified;  the  willingness  of 
the  RP(s)  to  participate  in  the 
preassessment;  the  vrillingness  of  the 
RPls)  to  pay  preassessment  activities; 
and  the  ability  of  the  trustee(s)  to 
conduct  the  Preassessment  Phase  in  a 
timely  and  cost-effective  manner. 

The  completion  of  the  Preassessment 
Phase  includes  written  notification  to 
the  identified  RP(s),  by  the  trustee(s)  of 
the  decision  to  proceed  with  further 
damage  assessment  procedures.  The 
proposed  rule  provides  that  the 
trusteeCs)  must  invite  the  RP(s)  to 
participate  in  the  assessment  process,  if 
it  is  reasonably  practicable  to  do  so.  The 
RP(s)  has  ten  calendar  days  in  which  to 
respond.  If  the  response  is  positive,  the 
trustee(s)  and  RP(s)  begin  negotiations 
as  soon  as  practicable  on  an  agreement 
detailing  the  RP(s)  involvement.  Should 
the  truslee{s)  determine  that  the  RP(s)  is 
no  longer  participating  in  good  faith,  but 
is  using  participation  as  an  opportunity 
to  obstruct  the  assessment,  the  trustee(s) 
may  terminate  the  agreement.  The 
truslee(s)  may  proceed  with  necessary 
assessment  actions  such  as  the 
assessment/restoration  plan  and 
necessary  data  collection  during  those 
negotiations,  although  the  initial  plan 
may  have  to  be  modified  before  public 
review,  once  RP  involvement  is 
established.  It  is  expected  that  all 
parties  will  negotiate  in  good  faith, 
realizing  that  a  cooperative  assessment 
will  likely  result  in  the  implementation 
of  assessment  and  the  resuhant 
restoration  activities  as  soon  as  possible. 
If,  however,  some  type  of  agreement 
(including  a  phased  joint  agreement 
discussed  later  or  an  agreement  to  agree 
in  the  future)  cannot  be  reached  within 
45  calendar  days,  the  trustee(s)  may 
terminate  the  negotiations. 

Phased  Joint  Asspssmerrfs;  To 
encourage  cooperation  between  the 
trustee(s)  and  the  RP(s).  the  proposed 
rule  authorizes  the  trustee(s)  and  the 
RP(s)  to  enter  into  a  phased  joint 
assessment  adminisfrative  procedure  for 
conducting  assessments.  A  phased 
approach  to  conducting  joint 
assessments  is  suthorized  due  to  the 
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apparent  reluctance  of  the  tnistee(s)  and 
RP(s)  to  agree  to  work  together  before 
the  actual  assessment  process  begins. 
The  phased  approach  may  allow  a 
working  relationship  to  develop 
between  the  trustee(s)  and  RP(s)  yet 
allow  maximum  freedom  to  both  parties 
should  the  joint  process  be  determined 
unworkable. 

The  assessment  process  may  be 
divided  into  distinct  phases  and 
components,  and  the  RP(s)  may  be 
invited  to  participate  in  the  various 
phases  and  components.  Prior  to  the 
beginning  of  each  phase  or  component, 
the  RP(s)  and  trustee{s)  may  enter  into 
an  enforceable  agreement  to  conduct 
that  particular  phase  or  component.  The 
responsibilities  of  each  party,  including 
fmancial  contributions  by  the  RP(s),  will 
be  identified  in  the  agreement  with 
provisions  for  termination  of  the 
agreement  and  for  nonperformance.  The 
agreement  should  identify  who  should 
collect  the  data  and  under  what 
guidelines.  The  agreement  should  also 
include  provisions  for  actual  possession 
and  ownership  of  data  jointly  collected 
and  for  funding.  In  addition,  the  parties 
could  agree  who  will  analyze  the  data, 
and  what  criteria  will  be  used  in  the 
analysis.  The  use  of  oversight  groups  or 
public  involvement  might  also  be 
addressed. 

While  it  may  be  most  expedient  for 
the  trustee(s)  and  RP(s)  to  use  internal 
personnel  for  data  collection  and 
analysis,  such  use  may  not  be  possible. 
Should  both  parties  not  be  able  to  agree 
upon  the  use  of  joint  internal  personnel, 
the  data  gathering  and/or  preliminary 
analysis  of  the  data  may  be  contracted 
out  to  an  agreed  upon  third  party. 
Regardless  of  who  conducts  the 
assessment  activities,  the  trustee(s) 
maintains  management  and  control  of 
all  such  activities.  Once  each  phase  or 
component  is  complete,  the  data 
collected  and  analyzed  will  be  provided 
in  the  administrative  record,  and  will 
eventually  become  part  of  the  Report  of 
Assessment. 

The  key  incentive  to  a  phased  joint 
assessment  is  the  agreement  that  the 
trustee{s)  and  RP(s)  are  limited  to  the 
use  of  the  jointly  collected  data  for  that 
phase  or  component,  even  though  they 
might  not  enter  into  an  agreement  for 
the  next  phase  or  component.  For 
example,  the  trustee(s)  and  RP(s)  may 
enter  into  an  agreement  to  jointly  collect 
data  for  all  injury  determination  studies. 
Once  the  data  are  collected,  the  parties 
decide  to  forgo  any  other  joint  ventures. 
However,  both  parties  are  barred  from 
introducing  collateral  data  collected 
outside  the  assessment  process  for  the 
injury  determination  studies  covered  by 
the  agreement.  Each  may  conduct  his 
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for  in  §  990.17  of  the  proposed 
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Assessmt  nt  Phase 

Assessi  nent  Component:  The 
agreemen  t  to  conduct  portions  of  the 
assessme  it  component  of  the 
Assessme  nt  Phasie  should  be  as  specific 
as  possib  e.  with  trustee  and  RP 
activities  identified.  NOAA  suggests 
that  the  fi  )llowing  steps  of  the 
assessme  it  component  be  considered 
for  joint  <  greements  for  Expedited  and 
tompreh  jnsive  Damage  Assessments: 
Injury  da  a  collection  and/or  analysis  of 
injury  de  ermination  data  to  quantify 
loss  of  na  :ural  resources'  services.  When 
practicab  e,  the  trustee(s)  and  RP(s)  are 
encourag  id  to  combine  data  collection 
and  anal;  sis  into  one  agreement, 
resulting  in  a  more  efficient  assessment 
process. 

Restorition  Component:  As  with  the 
rest  of  th(  I  assessment  process,  the 
degree  of  participation  of  the  RP(s)  in 
developii  ig  the  restoration  component  is 
discretioi  lary  with  the  trustee(s)  and 
RP(s).  Ho  wever,  the  use  of  the 
knowled  e  and  expertise  of  many  RPs 
could  be  jseful  to  the  trustee(s)  and  is 
encourag  }d.  The  proposed  rule  provides 
that  the  t  -ustee(s)  must  invite  the 
participa  ion  of  the  RP(s)  in  the 
restoration  planning  process  if  the  RP(s) 
has  partii  :ipated  in  the  earlier 
assessme  it  activities  to  date.  In 
determin  ng  whether  to  invite  the  RP(s) 
into  the  i  sstoration  process,  the 
trustee(s!  should  consider,  but  not  be 
limited  1 1,  the  following  factors:  (1)  The 
willingn<  ss  of  the  RP(s)  to  participate 
and  the  r  ;asons  the  RP(s)  was  not 
involved  in  the  earlier  assessment 
activities  (an  uncooperative  RP  may 
have  deh  yed  the  earlier  assessment 
process,  >r  was  unable  to  participate, 
but  is  ab  a  to  do  so  in  the  restoration 
effort;  if '  he  RP(s)  has  already  indicated 
no  intere  it.  it  would  be  a  waste  of  time, 
to  invite  lim  to  join  in  the  process);  (2) 


JMI 


the  ability,  i.e..  knowledge,  expertise, 
unique  natural  resources,  etc.,  of  the 
RP(s)  to  participate  in  the  restoration 
process;  and  (3)  the  willingness  of  the 
RP(s)  to  pay  for  restoration  activities 
and  for  trustee  costs. 

If  the  RP(s)  is  involved  in  restoration, 
the  trustee(s)  and  the  RP(s)  shall 
develop  a  joint  agreement  describing  the 
specific  responsibilities  of  the  RP(s)  and 
trustee(s).  The  agreement  should  cover 
the  activities  of  the  RP(s)  related  to 
determination  and  implementation  of 
restoration  activities.  Since  it  is  likely  a 
range  of  possible  restoration  activities 
and  costs  will  be  identified  early  in  the 
injury  determination  component,  the 
development  of  a  restoration  component 
of  the  DARP  is  actually  initiated  in  the 
Assessment  Phase.  Some  RPs  may  want 
to  actively  assist  in  developing  and 
implementing  a  restoration  plan.  Others 
may  prefer  to  pay  the  damages  and  leave 
the  restoraition  activities  to  the 
trustee(s).  Again,  agreements  should 
include  specific  responsibilities  of  the 
trustee(s)  and  RP(s).  Such  agreements 
could  cover  the  determination  and 
implementation  of  restoration 
alternatives. 

Management  Structure:  NOAA  does 
not  propose  a  specific  management 
structure  in  order  to  conduct  either  a 
trustee  or  joint  trustee-RP  assessment. 
However.  NOAA  recommends  that  the 
trustee(s)  establish  committees  or  teams 
to  manage  the  assessments.  The  core 
members  of  these  committees  may 
already  be  selected  in  the  prespill  plans. 
As  discussed  earlier,  the  committees 
should  have  a  lead  administrative 
trustee  and  include  representatives  from 
all  affected  trustee  agencies  and  provide 
opportunities,  ad  hoc,  for  involvement 
from  response  agencies  and  other 
interested  parties,  as  deemed  necessarj' 
by  the  trustee(s). 

Other  Party  Involvement:  A  great 
number  of  commenters  indicated  a  real 
concern  that  RP  involvement  will  result 
in  less  than  complete  recoveries  through 
less  than  comprehensive  assessments. 
To  ensure  that  the  assessment  and 
recoveries  are  adequate,  the  proposed 
rule  authorizes  and  encourages  the 
trustee(s)  to  provide  for  "outside" 
review  of  assessment/restoration  plans 
by  the  scientific  and  economic 
communities.  Comments  as  a  result  of 
the  "peer  review  process"  will  be  a  part 
of  the  administrative  record.  Peer 
reviewers  will  be  selected  by  the  RP(s) 
and  trustee(s).  The  trustee{s)  should 
consult  local  and/or  national  interest 
groups,  scientific  agencies,  and 
universities  for  suggestions  of 
appropriate  reviewers. 

Also,  the  joint-management  team  will 
keep  the  public  informed  of  the  progress 


of  the  assessment/restoration  process 
and  will  allow  public  review  and 
comment  of  the  on-going  assessment 
and  restoration  plans.  In  addition,  at  the 
discretion  of  the  trustee(s). 
representatives  of  local  interested 
groups  may  be  invited  to  attend 
assessment  management  meetings  to 
monitor  the  decisionmaking  process. 

Participation  of  the  Responsible  Party 

Response  to  Comments 

Comment:  Some  commenters 
recommended  that  all  prespill  planning 
efforts  be  channeled  through  the 
development  of  the  Area  Contingency 
Plans  under  section  4202  of  OPA. 

Response:  NOAA  agrees.  When 
practicable,  the  trustee(s)  and  potential 
RP(s)  should  use  existing  planning 
mechanisms  to  coordinate  their  efforts. 
To  do  otherwise  would  be  inefficient 
and  duplicative.  Industry  should  be 
strongly  encouraged  to  participate  in 
and/or  coordinate  with  the  technical 
working  groups  of  the  Area  Committees 
(including  appropriate  trustees]  in  the 
development  and  update  of  Area 
Contingency  Plans.  Such  plans  identify 
and  rank  sensitive  environments  and 
define  appropriate  protective  strategies 
and  removal  technologies.  In  addition, 
such  prespill  meetings  with  industry 
would  allow  the  trustee(s)  to  clarify  the 
damage  assessment  process.  Where 
prespill  planning  is  appropriate,  the 
trustee(s)  is  still  encouraged  to  involve 
potential  RP(s)  in  prespill  planning  and 
identification  of  potential  natural 
resources  at  risk. 

RP(s)  Involvement  in  the  Assessment 
Process  (General):  While  the  comments 
were  very  numerous  and  often  very 
detailed  on  this  subject,  they  largely  fell 
into  two  categories:  (1)  No  RP 
involvement  vs.  unlimited  RP 
involvement  and  (2)  RP  involvement  is 
possible  under  some  circumstances, 
with  appropriate  trustee  oversight.  The 
comments  and  responses  for  this  section 
follow  these  general  categories. 

Comment:  Commenters  indicated  a 
wide  range  of  views  on  this  issue,  from 
unlimited  RP  involvement  to  no  RP 
involvement,  except  to  pay  the  required 
damages.  In  this  vein,  many 
commenters  stated  that  the  RP(s)  will 
approach  the  damage  assessment 
process  with  the  goal  of  minimizing  the 
injury  and  resulting  damage  assessment. 
A  multiple  trustee  conducted 
assessment  is  difficult  enough,  but 
allowing  the  RP(s)  into  the  process 
could  disrupt  the  assessment.  Others 
indicated  further  potential  problems, 
claiming  that  allowing  the  RP(s)  in  the 
assessment  process  is  tantamount  to 
allowing  the  RP(s)  to  determine  its  own 


damages.  In  any  assessment,  it  is  in  the 
public's  interest  to  conduct  a  fiill  and 
fair  assessment.  It  is  in  the  interest  of 
the  RP  to  show  little  injury  so  that  the 
damages  will  be  lessened.  Others  were 
concerned  that  consultation  and 
involvement  of  the  RP  in  the  assessment 
process  may  seriously  prejudice  the 
trustees'  ability  to  recover  damages, 
particularly  through  negotiations.  Any 
involvement  of  the  RP  should  require 
unanimous  approval  of  the  trustees. 

Many  commenters  expressed  the 
opposite  view,  claiming  that  the 
opportunity  for  RP  involvement  in  a 
damage  assessment  is  a  legal  necessity 
as  well  as  fortuitous.  Since  the  damage 
assessment  process  determines  the 
amount  of  damages  the  RP  will  pay.  it 
would  be  unfair  to  exclude  the  RP  from 
the  process.  In  addition,  the  RP  would 
serve  as  a  control  on  "state  and  federal 
bureaucrats."  ensuring  that  assessments 
would  be  cost-effective.  At  least  one 
commenter  indicated  that  assessments 
conducted  without  providing  the  RP  the 
opportunity  to  participate  should  not  be 
awarded  the  force  and  effect  of  a 
rebuttable  presumption.  Others 
indicated  that  while  the  RP's  interests 
may  be  different  than  those  of  the 
trustees,  involvement  of  the  RP  will 
likely  encourage  the  RP  to  pay  the 
damages  rather  than  challenge  the 
assessment  in  court.  Other  possible 
advantages  of  RP  involvement  included: 
Elimination  of  costly  duplication  of 
studies;  ensuring  that  studies/ 
investigations  are  planned  to  answer 
pertinent  questions;  and  providing 
another  source  of  funding  for  studies 
that  must  be  conducted  in  a  timely 
manner.  RPs  are  fully  aware  of  the  legal 
responsibilities  under  OPA  and  are 
quite  willing  to  cooperate  with  the 
trustee(s)  to  resolve  them  in  a  fair  and 
timely  fashion.  Others  justified 
substantial  and  preferential  involvement 
of  the  RP  based  upon  the  ruling  in  Ohio 
V.  Department  of  the  Interior,  which 
upheld  DOl's  decision  to  allow  greater 
RP  participation  than  the  public  as  a 
whole.  Other  commenters  insisted  that 
any  participation  by  the  RP  is  at  the 
discretion  of  the  RP  and/or  the 
trustee(s). 

Other  commenters  stressed  that 
cooperation  must  work  both  ways.  The 
trustee(s)  should  also  be  willing  to 
cooperate  with  the  RP.  The  commenters 
noted  that  it  can  be  more  expeditious  for 
the  RP  to  fund  the  work,  with  oversight 
or  "audit"  by  the  trustee(s).  Some  RPs 
(either  foreign  or  domestic  based)  may 
have  neither  the  motivation  nor  the 
resources  for  close  cooperation  with  the 
trustee(s).  Such  RPs  should  not  be 
penalized  for  not  participating  to  the 
fullest  possible  extent.  Some  suggested 


that  public  perception  of  the  RP 
conducting  the  assessment  might  be 
helped  by  agreeing  in  advance  upon  a 
list  of  "pre-approved"  consultants  to 
assist  in  "peer  review"  and/or  to  carry 
out  the  actual  studies.  The  use  of 
assessment  "over-sight"  groups 
consisting  of  RPs.  scientists, 
environmental  groups  and  the  public 
was  also  suggested.  One  commenter 
suggested  that  a  generic  agreement  be 
drafted  by  representatives  of  trustees 
and  RP  and  be  provided  as  a  model 
agreement  for  use  in  the  event  of  an 
actual  discharge.  This  agreement  would 
identify  the  activities  of  the  RP  and 
trustees  leaving  little  need  for  additional 
negotiations  for  specific  discharges. 
This  model  agreement  would  have  gone 
through  a  public  review  process  and  the 
roles  of  the  res(>ective  parties  would  be 
already  identified,  thereby  reducing  the 
time  needed  to  negotiate  specific 
activities  and  ensuring  that  the  public's 
concerns  were  addressed. 

Response:  Many  of  the  concerns  over 
RP  involvement  represent  actual 
discharge  scenarios  where  involvement 
of  the  FPls]  was  difficult  and  frustrating 
to  the  trustee(s).  On  the  other  hand,  the 
advantages  of  a  cooperative  RP  in  an 
assessment  have  resulted  in  smooth 
assessments  and  a  focus  on  the 
environment,  not  the  courthouse.  It  is 
virtually  impossible  for  the  proposed 
rule  to  dictate  the  level  of  involvement 
of  the  RPs  in  every  possible  assessment. 
Each  discharge  will  present  a  different 
set  of  circumstances,  with  different  RPs 
and  trustees.  As  explained  elsewhere  in 
the  preamble  the  eventual  degree  of 
involvement  of  the  RP(s)  is  at  the 
discretion  of  all  the  trustees  involved  in 
the  assessment  and  RP(s).  On  the  whole, 
cooperative  involvement  of  the  RP{s) 
will  likely  provide  many  benefits  to  the 
assessment  process,  but  currently 
trustees  and  RPs  have  little  experience 
in  conducting  cooperative  assessments. 
The  proposed  rule  refiects  this  lack  of 
experience,  and  strongly  encourages 
that  the  trustee(s)  first  look  to  a 
cooperative  assessment,  even  if  such 
cooperation  can  only  be  fostered 
through  the  use  of  a  series  of  joint 
agreements.  However,  OPA  does  not 
necessitate  the  loss  of  the  rebuttable 
presumption  due  to  lack  of  RP 
involvement  and  neither  does  the 
proposed  rule.  Since  participation  of  the 
RP  is  optional  on  the  part  of  the  RP(s) 
and  trustee(8).  those  opting  not  to 
participate  are  not  penalized.  The 
assessment  remains  under  the  direction 
ofthetrustee(s). 

NOAA  agrees  with  the  suggestion  that 
a  model  agreement  would  be  beneficial 
and  provides  a  sample  of  such  an 
agreement  for  comment  in  Appendix  B. 
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Such  an  agreement,  however,  would  oot 
be  mandatory.  NOAA  perceives  that 
trustees  and  potential  RPs  are  on  the 
verge  of  conducting  a  new  generation  of 
cooperative  assessments,  but  they  need 
time  to  work  out  the  details  and  provide 
for  adequate  checks  in  the  process.  The 
proposed  rule  provides  for  that  period 
of  testing  and  adjustment. 

A  large  number  of  commenters  also 
expressed  the  opinion  that  RP 
involvement  is  helpful  in  some  phases 
of  the  assessment  if  conducted  under 
the  oversight  of  the  trustee(s).  However, 
there  was  little  agreement  over  which 
phases  of  an  assessment  might  be 
appropriate  for  RP  involvement  and  the 
appropriate  degree  of  oversight.  Various 
phases  of  the  assessment  and  respective 
comments  are  discussed  below. 

Comment:  Some  commenters  were 
strongly  opposed  to  allowing  the  RP(s) 
more  access  to  the  assessment  process 
than  the  public  in  general.  Others 
indicated  that  additional  access  was  a 
right  accorded  the  RP(s),  because  of  the 
Hnancial  stake  of  the  RP(s).  One 
commenter  contended  that  the  RP  could 
serve  in  an  "advisory"  role  to  avoid 
duplication  of  effort  and  studies. 
Another  commenter  noted  that, 
although  the  RP  has  the  constitutional 
right  to  participate  in  the  assessment, 
participation  is  discretionary  on  the  part 
of  the  RP  and  cannot  be  mandatory. 

Response:  The  proposed  rule  does 
provide  the  RP(s)  with  more  access  to 
the  assessment  process  than  the  general 
public.  This  is  consistent  with  other 
provisions  in  connection  with  oil 
discharges,  i.e.,  the  response  and 
cleanup.  The  greater  access  is  not 
because  of  the  fmancial  stake  of  the 
RP(s),  it  is  NOAA's  position  that  a 
cooperative  RV  can  assist  in  restoring 
the  environment  in  as  short  a  time  as 
possible  and,  like  the  cleanup,  may  be 
able  to  provide  services,  funding  and/or 
personnel  not  available  to  the  trustee(s) 
in  either  a  cooperative  or  advisory  role. 
However,  the  trustee(s)  is  required  to 
keep  the  public  informed  of  the 
participation  of  the  RP(s)  and  provide 
an  opportunity  for  meaningful  public 
participation,  not  only  regarding  the 
involvement  of  the  RP(s),  but  for  the 
entire  assessment  process.  Also  the 
RP(s)  does  have  the  right  to  refuse 
participation. 

"Preassessment" 

Comment:  Concerning  the 
preassessment,  several  commenters 
indicated  that  since  preassessment 
decisions  need  to  be  made  quickly, 
involvement  of  the  RP  would  likely 
delay  the  process.  Involving  the  RP  in 
the  preassessment  may  prevent  the 
tru8tee(s)  from  fully  exploring  all  the 


options  sr  the  assessment  and  resulting 
restorati  n  activities.  Others  indicated 
that  the   P  should  be  invited  to 
participj  te  from  the  onset  of  the 
discharge ,  since  it  is  possible  that  the 
RP  can  ptwide  data  necessary  for  use  in 
the  preassessment  to  determine  the 
nature  aiid  extent  of  subsequent 
assessmsnt  activities.  A  cooperative 
preassesfment  would  likely  foster  a 
cooperative  assessment  and  possible 
early  settlement  of  claims.  In  addition, 
early  RP  involvement  does  not  prejudice 
public  participation,  since  the 
assessm^it/restoration  plan  will  be 
available)  for  public  review. 

flespoise;  The  proposed  rule 
encourages  the  trustee(s)  to  involve 
known  m's  in  the  Preassessment  Phase. 
However,  because  of  the  constraints  in 
the  Preassessment  Phase,  the  proposed 
rule  doe^  not  require  the  trustee(s)  to 
invite  th4  RP(s)  into  the  preassessment. 
The  varieus  affected  trustee  agencies 
must  fociis  the  initial  efforts  into 
coordinating  their  early  efforts  and 
coordinating  with  the  OSC  agency. 


Efforts  tq 


involve  the  RP(s)  should  not 


detract  fi  om  this  focus. 
"Assessr  lent/Restoration" 

Comm  ?nt:  Commenters  who  agreed 
with  the  ^nerai  principle  of  RP 
involven  ent  indicated  that  the 
assessmc  nt  and  restoration  components 
of  the  asi  essment  are  the  most 
appropriate  for  such  involvement. 
However,  the  nature  and  extent  of  this 
involvei^ent  were  widely  contested. 
Concerning  the  initial  invitation  and 
acceptaiu:e,  many  commenters  indicated 
that  the  mirty-day  waiting  period  after 
Notice  of  Intent  To  Perform  An 
Assessmi  snt  provided  in  43  CFR  part  11 
is  not  pn  cticable  for  discharges  of  oil 
and  somi  \  recommended  a  ten-calendar 
day  peri«  d  for  response  from  the  RP. 
Considering  the  degree  of  involvement, 
some  coi  imenters  indicated  that  the  RP 
can  prov  de  very  useful  information  and 
financial  resources  for  planning  the 
assessmc  nt/restoration  that  might  be 
unavaila  )le  to  the  trustees.  Ao 
assessm<  nt/restoration  plan  developed 
with  the  full  involvement  of  the  RP  will 
likely  be  cost  effective  and  efHcient.  In 
addition  the  RP  would  likely  be  more 
willing  I )  participate  in  the  assessment 
and  restt  ration  activities  if  involved  in 
the  plani  ling  process.  One  commenter 
noted  thj  it  participation  by  the  RP 
should  a  so  allow  for  keeping  the  RP 
informe<  as  to  how  monies  recovered 
are  speni  in  restoration.  Some 
commen  ers  recommended  the  RP's  role 
be  similt  r  to  response  actions,  where 
the  RP  cQuld  develop  and  submit  plans 
to  assessinatural  resource  damages  to 
the  trust^(6)  for  their  approval.  Once 
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approved,  the  RP  could  implement  the 
plans  under  the  direction  and 
monitoring  of  the  trustee(s).  One 
commenter  recommended  that  the 
degree  (size,  duration,  etc.,}  of  the 
discharge  is  immaterial  to  the 
involvement  of  the  RP  in  the  assessment 
process.  Another  commenter  asked  for 
clarification  of  what  circumstances 
might  justify  denial  of  RP  participation. 

Others  recommended  a  more  limited 
role  for  the  RP,  i.e.,  the  uphfront  funding 
or  the  conduct  of  actual  assessment  and 
restoration  activities  planned  and 
approved  by  the  trustee(s).  However, 
such  involvement  must  be  tempered  by 
the  realization  that  under  OPA  the 
trustee(s)  is  ultimately  and  continuously 
responsible  for  all  assessment/ 
restoration  activities,  regardless  of  who 
pays  for  and/or  conducts  them.  Some 
commenters  indicated  that  OPA 
requires  that  the  trustee(s)  develop  and 
implement  a  restoration  plan,  and  any 
involvement  of  the  RP  contravenes  this 
statutory  mandate.  One  commenter 
noted  that  a  "requirement"  to  invite  RP 
participation  contradicts  the  statement 
in  the  proposed  rule  that  such 
participation  is  at  the  discretion  of  the 
trustee. 

Wesponse;  The  nature  of  these 
comments  and  past  experience  with  oil 
discharges  indicate  to  NOAA  the  wide 
range  of  concern  as  well  as  support 
concerning  RP  involvement  in  any 
natural  resource  damage  assessment.  In 
some  instances,  extensive  participation' 
of  the  RP(s)  has  led  to  an  early 
settlement  of  claims.  In  other 
assessments,  RP  involvement  has,  from 
the  trustee's  point  of  view,  resulted  in 
undue  delays  and  a  laborious  process. 
The  proposed  rule  follows  NOAA's 
general  philosophy  of  active 
involvement  of  the  RP(s),  but  leaves  the 
degree  of  that  involvement  up  to  the 
trustee(s),  since  it  is  the  trustee(s)  who 
is  ultimately  responsible  for  the  conduct 
of  the  assessment/restoration  process. 
The  trustee(s)  is  encouraged  to  invite 
the  known  RPs  to  be  involved  in  the 
assessment/restoration  process.  If  not 
contacted  during  the  Preassessment 
Phase,  the  trustee(s)  should  contact  the 
known  RPs  as  soon  as  practicable 
following  the  determination  to  proceed 
with  some  form  of  assessment 
procedure.  The  RP(s)  should  indicate  a 
willingness  to  participate  within  ten 
days  of  receipt  of  the  invitation.  The 
tnistee(s)  and  interested  RP(s)  should 
begin  negotiations  concerning  the 
degree  of  involvement  as  soon  as 
possible  following  that  ten-day  p«riod. 

Incentives  for  the  trustee(s)  to  involve 
the  RP(s)  are  numerous,  including  a  less 
litigious  atmosphere,  possible 
immediate  funding  for  assessment 


activities,  and  additional  data  and 
personnel  support.  The  RP(s)  should 
also  recognize  the  advantages  of 
involvement,  including  lower  costs 
since  dual  assessments  may  be  avoided. 
The  RP(s)  can  also  often  provide 
considerable  expertise  in  the  effects  of 
oil  upon  natural  resources  and  benefit 
from  the  public  perception  that  there  is 
a  real  interest  by  the  RP{s)  in  restoring 
the  environment. 

Both  parties  should  negotiate  in  good 
faith,  with  restoration  of  the 
environment  as  the  ultimate  goal.  The 
participation  of  the  RP{s)  throughout  the 
entire  assessment/restoration  pro<:ess 
need  not  be  established,  and  parties  are 
free  to  negotiate  a  series  of  agreements 
as  the  assessment/restoration  continues. 
The  involvement  of  the  RP(s)  should  be 
clearly  identified  in  the  DARP,  so  that 
appropriate  review  and  comment  will 
be  accorded.  All  assessment/restoration 
activities  must  remain  under  the 
direction  and  responsibility  of  the 
trustee(s),  although  the  trusteefs)  may 
allow  the  RP(s)  to  conduct  all  or  part  of 
an  assessment.  As  with  all  restoration 
components  and  assessment 
components  under  EDA  and  CDA, 
appropriate  peer  review  must  be 
provided  to  ensure  that  the  components 
are  adequate.  In  addition,  the  trustee(s) 
is  reminded  that  the  ultimate 
responsibility  and  results  of  the  damage 
assessment  rest  with  the  trustee(s). 

While  the  size  of  the  discharge  may  be 
immaterial  to  the  basic  decision  of  RP 
involvement,  it  is  relevant  to  the  degree 
of  RP  involvement.  Discharges 
appropriate  for  the  compensation  table 
or  the  Type  A  model  require  minimal 
assessment  activities:  therefore  possible 
RP  activity  would  be  limited  to 
restoration  planning  and 
implementation,  unless  the  RP(s)  opted 
to  finance  and  possibly  conduct  either 
an  EDA  or  CDA. 

"Phased  Joint  Assessments" 

Comments:  During  the  workshops  and 
the  March  13, 1992.  ANPRM.  NOAA 
presented  the  concept  of  a  "phased  joint 
assessment,"  allowing  the  trustee(s)  and 
RP(s)  to  jointly  conduct  certain  phases 
of  an  assessment.  Commenters  indicated 
that,  for  joint  work,  industry  would 
need  some  assurance  that  the  damages 
amount  determined  by. the  process  is 
reasonable  and  supportable.  Others 
indicated  that  such  agreements  should 
be  designed  to  avoid  the  conduct  of  dual 
assessments  and  provide  provisions  for 
nonperformance.  Some  commenters 
indicated  that  nonperformance 
provisions  should  only  apply  to  RPs  and 
not  trustees,  since  the  financial 
obligations  for  the  assessment  always 
rest  with  the  RP. 


Others  suggested  a  dispute  resolution 
mechanism  involving  impartial  third 
parties.  At  least  one  commenter  stressed 
that  it  must  be  absolutely  clear  that 
completion  of  one  phase  indicates  no 
obligation  to  proceed  with  another 
phase.  Such  agreements  would  give  the 
RP(s)  the  greatest  incentive  to 
participate  in  and  fund  the  assessment 
work,  and  still  allow  the  trustee(s)  to 
ensure  that  the  assessment  is  carried  out 
in  accordance  with  OPA.  Some 
commenters  indicated  that  the  joint 
assessment  process  may  work  well  for 
data  collection  and  analysis  or  for 
determining  the  extent  of  injury  to  the 
natural  resources.  However,  some 
thought  this  cooperation  would  be 
unacceptable  in  the  economic  valuation 
portion  of  the  assessment  process  where 
the  adual  amount  of  damages  is 
determined  based  upon  that  injury 
because  of  the  controversial  nature  of 
such  damages  in  the  RP  community. 

flcsponse:  The  proposed  rule 
authorizes  the  trustee(s)  and  RP|s)  to 
enter  into  enforceable  agreements  in 
order  to  conduct  any  phase  or 
component  of  a  natural  resource  damage 
assessment.  The  purpose  of  these 
agreements  is  to  foster  cooperation 
when  practicable  and  provide 
incentives  to  both  the  trustee(s)  and 
RP(s)  to  meet  their  respective 
obligations.  The  phased  joint 
assessments  are  not  mandatory  and  may 
cover  any  phase  or  component  in  the 
assessment  process.  The  completion  of 
one  agreement  does  not  obligate  either 
the  trustee(s)  or  the  RP(s)  to  any  further 
joint  activities.  Since  these  agreements 
can  cover  distinct  phases,  NOAA  does 
not  deem  it  necessary  for  third  party 
dispute  resolution,  although  non- 
binding  mediation  has  been  suggested. 
If  disputes  could  not  be  settled  through 
regular  trustee  and  RP  channels,  parties 
could  agree  to  terminate  the  agreement 
and  not  participate  in  any  further  joint 
activities. 

These  agreements  seem  most 
appropriate  for  the  conduct  of 
assessment/restoration  activities,  but  are 
certainly  allowed  for  preassessment 
activities.  The  trustee(s)  and  RP(s)  will 
most  likely  use  these  agreements  for  the 
EDA,  since  a  cooperative  RP  is 
important  to  that  procedure,  and  there 
is  a  limited  suite  of  studies  upon  which 
agreements  could  be  negotiated  and 
finalized  in  a  reasonable  amount  of 
time.  However,  these  types  of 
agreements  may  also  be  applicable  to  a 
CDA,  where  the  trustee(s}  and  RP(s) 
wish  to  eliminate  dual  assessment 
studies. 

NOAA  disagrees  with  the  general 
notion  that  nonperformance  provisions 
should  only  apply  to  RPs.  Trustee 


agencies  should  also  meet  their  agreed 
upon  duties. 

VII.  Compliance/Conflict  With 
Applicable  Laws 

Section  990.18  pertains  to  the 
relationship  of  this  proposed  rule  to 
other  laws.  Section  990.18(a)  requires 
that  the  trustee(s)  comply  with  all 
human  worker  health  and  safety 
requirements,  as  specified  in  the  NCP. 
In  many  cases,  the  conduct  of  an 
assessment  will  require  extensive  field 
work  during  an  actual  discharge  and/or 
cleanup.  The  trustee(s)  is  responsible  for 
ensuring  that  the  assessments  are 
conducted  in  accordance  with  those 
applicable  laws. 

Section  990.18(b)  provides  that  other 
environmental  and  procedural  laws  also 
apply  to  the  assessment/restoration 
process.  This  proposed  rule  mentions 
some  of  the  more  well-known  laws,  but 
the  indicated  list  is  for  the  purpose  of 
example  and  is  not  inclusive. 

Subsection  (c)  mirrors  the  OPA 
provision  that  OPA  does  not  preempt 
state  oil  spill  laws  and  related 
regulatioifs,  thus  allowing  for  the 
potential  for  possible  duplicative  and 
conflicting  claims  and  recoveries.  Since 
section  1018  of  OPA  does  not  prevent 
states  from  establishing  additional 
liability  as  a  resuh  of  a  discharge  of  oil, 
this  proposed  rule  cannot  require  state 
trustees  to  adopt  or  follow  the 
procedures  promulgated  by  NOAA  in 
lieu  of  other  state  laws  or  damage 
assessment  schemes.  However,  since 
OPA  also  prohibits  the  double  recovery 
of  natural  resource  damages,  all  trustees 
will  be  encouraged  to  conduct  joint 
assessments  and  present  a  total  unified 
claim  for  damages.  Such  claims  should 
be  deemed  sufficient  by  the  trustees  to 
restore  the  injured  natural  resources 
and/or  services  and  for  diminution  in 
values  until  restoration  is  complete. 

As  discussed  in  the  "Use  of  Sums 
Recovered"  section  of  this  proposed 
rule,  any  monies  received  under  OPA 
must  be  used  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
affected  natural  resources  and/or 
services.  In  this  proposed  rule,  NOAA 
encourages  the  trustee(s)  to  concentrate 
upon  "fixing  the  resources"  and  not  b«- 
distracted  by  ill-fated  ventures  of 
attempting  to  divide  the  natural 
resources  and  pursue  individual  claims. 

The  unified  trustee  approach  will  also 
encourage  participation  from  the  RP(s), 
instead  of  a  multi-assessment  process 
that  would  encourage  the  RP(s)  to 
pursue  litigation  in  order  to  lessen  the 
number  of  claims.  In  addition,  unified 
trustees  will  allow  the  pooling  of 
resources  for  a  more  effective 
assessment  and,  if  necessary,  litigation. 


While  NOAA  cannot  require  the 
coordination  and  cooperation  of  all 
trustees,  there  are  some  incentives  for 
such  cooperation.  For  example,  state 
trustees  should  be  encouraged  to 
coordinate  with  federal  trustees,  since 
section  7  of  E.0. 12777,  56  FR  54757 
(October  22. 1991).  requires  that  monies 
from  the  Fund  for  the  "initiation  of 
assessments"  are  provided  to  the  federal 
trustees.  The  federal  trustees  may  then 
distribute  such  monies  to  other  trustees. 

As  discussed  in  "Trustee 
Coordination"  and  "Prespill  Planning," 
many  of  these  potential  conflicts  could 
be  settled  in  advance  of  an  actual 
discharge. 

Response  to  Conunents 

Compliance  With  Applicable  Laws  and 
Statutes 

"Double  Recovery" 

Comment:  Many  commenters  were 
concerned  that  since  OPA  does  not 
preempt  state  laws,  the  trustee(s)  would 
pursue  claims  under  both  state  law  and 
.  OPA,  thereby  using  conflicting 
methodologies  and  enhancing  tlie 
possibility  of  double  recovery.  Some 
suggested  that  the  NOAA  regulations 
should  preclude  recovery  under  OPA  if 
damages  were  being  pursued  under  state 
law.  Others  suggested  that  NOAA 
require  that  the  trustee(s)  proceed  under 
either  state  law  or  OPA  and  thereby 
waive  all  claims  under  the  statutory 
scheme  not  selected.  Some  commenters. 
recognizing  that  NOAA  could  not  direct 
the  trustee<s)  to  forgo  claims  under 
applicable  state  or  federal  statutes, 
suggested  that  early  coordination  among 
the  trustees  be  strongly  encouraged  to 
avoid  parallel  assessment  and  claims 
procedures.  Other  commenters 
suggested  that  double  recovery  can  be 
avoided  by  the  trustees  conducting  joint 
assessments  resulting  in  a  single  unified 
claim. 

Response:  NOAA  agrees  with  the  last 
commenters.  Where  Congress  has 
sppciScally  declined  to  preempt  state 
law  in  section  1018  of  OPA,  NOAA's 
proposed  rule  cannot  force  trustees  to 
limit  their  options  under  applicable 
state  or  federal  law.  However,  the 
regulations  do  encourage  early 
coordination  among  the  trustees  and.  in 
accordance  with  section  1006(dM3)  of 
OPA,  prohibit  double  recovery. 
Congress,  in  the  Conference  Report 
accompanying  OPA.  encourages 
coordinated  assessments  but  does  not 
preclude  parallel  assessments.  (H.  Con. 
Rep.  No.  101-653, 101st  Cong.  2d  Sess. 
109  (1990).)  Accordingly,  NOAA  has 
determined  that  the  proposed  rule 
cannot  require  joint  trustee  assessments. 
NOAA  emphasizes,  however,  that 


Federal  Register  /  Vol.  59.  No.  5  /  Friday.  January  7,  1994  /  Proposed  Rules 


1107 


trustee  i  must  recognize  the  potential  of 
violati:  ig  the  double  recovery 
prohib  tion  if  separate  assessments  are 
condui  ted,  and  trustees  are  encouraged 
to  avoi  i  even  the  appearance  of  double 
recove;  y  by  conducting  a  single  joint 
assessi  lent.  In  addition,  the  possibility 
of  multiple  assessments  will  likely 
foster  litigation  between  the  trustee(s] 
and  th«  RP(s).  thus  delaying  the 
assessment  and  restoration  process. 
NOAAJalso  notes  that  the  trustee(s) 
could  address  many  of  these  concerns 
through  prespill  planning  and 
coordii  lation. 

Com  nenf:  While  double  recovery  is 
clearly  disallowed  under  OPA.  NOAA 
receive  d  comments  that  argued  that 
natura  resource  damage  assessment 
regulat  ons  must  guard  against 
"count  ng  any  resource  for  two 
purpos  ss." 

Resp  onse;  Injury  to  a  given  natural 
resoun  e  and  the  attributable  cost  of 
restora  ion.  rehabilitation,  replacement, 
or  acqi  isition,  can  only  be  assessed 
once  fc  r  purposes  of  a  compensable 
claim,  iowever,  OPA  also  provides  for 
recovei  y  of  diminution  in  value  during 
the  int(  irval  between  the  discharge  and 
compU  te  restoration.  Any  number  of 
"servi(  b  flow"  costs,  attributable  to  the 
natural  resource  injury,  may  be 
approp  riately  claimed,  under  OPA 
rules.  These  compensable  losses  would 
be  additive,  and  would  not  constitute 
double  recovery.  Therefore,  it  would  be 
incorre  ::t  to  suggest,  as  the  comment 
cited  afove  seems  to,  that  the  OPA  ndes 
disalioiv  counting  any  resource  for  two 
purposes. 

Comi  nenf;  One  commenter  expressed 
concen  i  over  the  lack  of  discussion  of 
the  apf  licability  of  the  National 
Enviroi  imental  Policy  Act  (NEPA)  to  the 
assessn  lent/ restoration  process. 

Resp  jnse:  NOAA,  in  a  change  from 
the  ear  ier  notice,  has  determined  that 
NEPA  ioes  apply  to  the  assessment/ 
restorafion  actions  conducted  by  the 
trustee  s)  following  a  discharge  of  oil. 
NEPA  1  equirements  should  not  pose  an 
additio  lal  burden  in  time  and  effort  on 
the  tru!  tee(s),  but  will  be  incorporated 
into  th(  assessment/restoration  process. 

Comi  nenf;  Some  commenters  pointed 
out  tha  certain  states  are  in  the  process 
of  com  tieting,  or  have  completed, 
proced  ires  for  conducting  natural 
resource  damage  assessments.  Concerns 
were  ra  ised  over  the  possibility  of 
conflic  ing  procedures. 

Resp  mse:  NOAA  fully  recognizes  that 
slates  h  ave  the  authority  to  develop 
their  o\  rn  assessment  procedures  under 
applies  )le  state  law.  NOAA  has 
attemp  ed  to  consider  the  difiierent 
procedtres  in  the  course  of  the 
rulemaking,  but  since  many  state 
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statutes  do  not  require  that  the  measure 
of  damages  be  the  same  as  OPA.  many 
procedures  are  not  applicable  to  this 
rulemaking  or  OPA.  When  possible. 
NOAA  has  attempted  to  be  as  consistent 
with  the  applicable  state  procedures.  It 
is  also  expected  that  the  states  currently 
contemplating  developing  assessment 
procedures  will  attempt  to  be  consistent 
with  this  proposed  rule. 

Comment:  One  commenter  was 
concerned  that  a  unified  trustee 
approach  may  not  always  be  practical, 
particularly  where  the  RP  is  also  a 
trustee. 

Response:  If  those  circumstances 
would  arise,  a  unified  approach  m.iy 
still  be  possible,  but  different 
representatives  of  the  trustee/RP  may 
need  to  be  identified  for  either  RP  or 
trustee  purposes.  Of  course,  there  may 
be  circumstances  where  parallel 
assessments  would  be  preferable  until 
liability  issues  were  settled  with  the  RP/ 
trustee. 

Comment:  Commenters  also  raised  the 
issue  of  trustee  conflicts  over  owmership 
of  a  particular  resource,  and  that  the 
regulations  should  attempt  to  clarify 
which  resources  should  be 
appropriately  claimed  by  which  trustee. 
Other  commenters  indicated  the 
regulations  should  not  attempt  to 
address  the  issue. 

Response:  NOAA  agrees  with  the 
latter  approach.  Congress  provided  very 
broad  authority  for  federal,  state,  tribal 
and  foreign  trustees  to  claim  trusteeship 
over  natural  resources.  Section  1006  of 
OPA  states  that  each  trustee  entity  may 
exert  trusteeship  over  natural  resources 
"belonging  to,  managed  by,  controlled 
by  or  appertaining  to"  that  trustee 
entity.  See  33  U.S.C.  2706(a). 
Additionally,  many  natural  resources 
fall  within  the  trusteeship  of  two  or 
more  trustees.  For  example,  a  salmon 
spends  part  of  its  life  in  federal  waters, 
and  part  in  state  waters.  Further,  a  tribe 
may  also  bave  certain  rights  over  the 
salmon.  Thus,  rather  than  waste  time 
and  resources  on  negotiations  and 
litigation  in  allocating  natural  resources 
into  federal,  state,  tribal,  and  possible 
foreign  categories,  NOAA  encourages 
the  trustees  to  conduct  unified 
assessments,  complete  with  restoration 
plans  that  address  the  affected  natural 
-  resources  as  a  whole  and  not  as  a 
trustee-specific  piece-meal  process. 
Trustees  are  encouraged  to  remember 
that  the  purpose  of  the  OPA  assessment/ 
restoration  process  is  to  restore  affected 
natural  resources  and/or  ser\'ices  in\n 
efficient  and  orderly  manner. 
Arguments  over  such  things  as  the 
ownership  of  a  duck  merely  delay  this 
process  and.  from  the  duck's  point  of 
view,  are  immaterial.  As  mentioned 


earlier,  trustee  prespill  planning  and 
coordination  could  alleviate  this 
concern. 

VIII.  Review  of  Regulations 

Although  OPA  docs  not  contain  a 
specific  provision  for  the  update  of  this 
proposed  rule,  NOAA  strongly  believes 
that  the  proposed  rule  must  be  reviewed 
,  on  a  regular  biisis  to  keep  the 
procedures  current  with  new 
developments.  Therefore,  NOAA  is 
recommends  that  this  proposed  rule  be 
reviewed  and  revised  as  appropriate  at 
least  every  five  years. 

Preassessment  Phase 
Subpart  B  Preamble 

General 
Purpose/Scope 

Natural  resource  damage  assessment 
begins  with  the  Preassessment  Phase. 
The  Preassessment  Phase  provides 
guidance  to  the  natural  resource 
trustee(s)  for  early  action  in  the  case  of 
a  discharge  of  oil  through  a  two  step 
process:  (1)  Preassessment 
Determination;  and  (2)  Damage 
Assessment  Determination.  The  first 
step  or  Preassessment  Determination 
requires  a  decision  by  the  trustee(s)  to 
continue  with  the  Preassessment  Phase. 
Once  preas.sessment  is  justified,  the 
trustoe(s)  proceeds  to  the  Damage 
Assessment  Determination.  In  this 
second  step,  the  trustee(s)  decides 
which  damage  assessment  procedures  to 
undertake,  if  any.  The  trustee(s)  may 
conduct  limited  data  collection  and 
analysis  during  these  steps.  The 
Preassessment  Phase  also  identifies  the 
conditions  for  notification, 
coordination,  estimation  of  assessment 
costs,  reporting,  and  emergency 
re.storation.  Additional  guidance  on 
conducting  preassessment  can  be  found 
in  the  Preassessment  Phase  Guidance 
Document.  Michel,  J.,  and  E.  Reinharz. 
1993.  Preassessment  Phase  Guidajice 
Document.  Research  Planning  Inc., 
Columbia,  SC  &  NOA-^-Damage 
A.ssessment  Regulations  Team, 
Washington,  DC 

Notification:  A  natural  resouixs 
damage  assessment  begins  with 
notification  of  a  discharge  of  oil. 
Notification  should  be  consistent  with 
the  NCP.  According  to  the  NCP,  the  OSC 
or  lead  response  agency  generally 
provides  notification  to  the  natural 
resource  trustee(s)  when  natural 
resources  and/or  services  may  be 
injured  by  a  discharge  of  oil.  If  the 
trustee(s)  learns  of  an  unidentified  or 
unreported  discharge  of  oil.  the 
trustee(s)  must  report  that  discharge  to 


the  appropriate  authority  as  designated 
in  the  NCP. 

After  learning  of  a  discharge  of  oil.  the 
tru$tee(s)  should  attempt  to  notify  all 
other  known  potential  trustees  of  the 
possibility  of  a  natural  resource  damage 
assessment.  Actions  taken  by  the 
trustee(s)  must  be  consistent  with  the 
NCP  and  this  subpart. 

In  addition,  in  accordance  with 
.section  1011  of  OPA.  the  OSC  or  lead 
response  agency  must  consult  with  the 
affected  trustee(s)  concerning  removal 
actions. 

Coordination:  To  the  extent 
practicable,  the  Preassessment  Phase 
should  be  coordinated  with  the 
response  agency(ies)  (consistent  with 
the  NCP).  trustee(s).  and  possibly  RP(s). 
Such  coordination  fosters  cooperation 
and  early  and  effective  implementation 
of  the  Preassessment  Phase.  While  the 
proposed  rule  encourages  the  trustee(s) 
to  contact  the  RP(s),  the  trustee(s) 
cannot  afford  to  delay  the  Preassessment 
Phase  while  negotiating  with  the  RP(s). 
Although  not  required  by  this  proposed 
rule,  prespill  planning,  as  outlined  in 
§  990.16.  will  facilitate  the  coordination 
of  the  Preassessment  Phase  and  other 
assessment/restoration  actions. 

Preassessment  Phase  Costs: 
Preassessment  Phase  costs  include  and 
are  recoverable  only  for  trustee- 
approved  activities  that  deal  directly 
with  prea<;sessment.  Examples  of 
Preassessment  Phase  costs  include,  but 
are  not  limited  to,  costs  necessary  for 
(1)  Notification;  (2)  coordination;  (3) 
preassessment  determination;  (4) 
damage  assessment  determination;  (5) 
data  collection  and  analysis;  (6)  report 
preparation;  and  (7)  emergency 
restoration.  Excluded  from 
preassessment  costs  are  strictly 
response-related  actions,  and  costs  that 
reflect  non-incident  specific  activities 
performed  by  the  trusteels)  in  the 
management  of  natural  resources  and/or 
services.  Preassessment  costs  should  be 
supported  by  appropriate  and  sufTicient 
documentation. 

Preassessment  Phase  Report:  At  the 
conclusion  of  the  Preassessment  Phase, 
the  trustee(s)  should  document: 
preassessment  actions,  estimated  costs 
related  to  those  actions,  and  decisions 
whether  to  proceed  with  preassessment 
and  damage  as.sassment/restoration 
actions.  These  materials  become  the 
Preassessment  Phase  Report.  The  report 
should  provide  sufficient  information 
for  use  in  the  damage  assessment/ 
restoration  process,  if  necessary.  If  no 
additional  actions  are  undertaken,  the 
Preassessment  Phase  Report  becomes 
the  Report  of  Assessment.  If  the 
trustee(s)  conducts  further  assessment/ 
restoration  actions,  ihe  Preassessment 


Phase  Report  becomes  part  of  the  Report 
of  Assessment.  If  thetrustee(s)  decides 
to  proceed  with  damage  assessment  and 
restoration  actions,  the  next  step 
involves  the  development  of  a  DARP  to 
guide  the  trustee(s). 

Preassessment  Phase  Process 

Preassessment  Determination: 
Following  notification  of  a  discharge  of 
oil,  the  trustee(s)  must  conduct  a 
Preassessment  Determination  to  decide 
whether  to  continue  with  the 
Preassessment  Phase.  The  determination 
is  intended  to  be  primarily  a  "desktop" 
exercise  that  is  based  upon  readily 
available  information  on  the  nature  of 
the  discharge  and  environmental 
setting;  namely  the  circumstances  of  the 
discharge  incident,  oil  characteristics, 
nature  of  the  receiving  environment, 
and  natural  resources  and/or  services 
characteristics. 

Using  this  information,  the  trustee(s) 
should  determine  if:  (1)  The  discharge 
of  oil  does  not  qualify  for  the 
exclusionary  conditions  as  set  forth  in 
section  1002(c)  of  OPA;  (2)  the  trusteefs) 
has  authority  under  OPA  to  assert 
damage  claims  for  natural  resources 
and/or  services  that  may  be  adversely 
affected  by  the  discharge  of  oil;  and  (3) 
there  is  a  reasonable  probability  that  the 
tnistee(s)  can  make  a  successful  damage 
claim  based  on  the  scientific,  economic, 
and  legal  merits  of  the  case  (i.e., 
potential  for  injury  resuhing  from  the 
discharge  of  oil  and  successful  and 
meaningful  restoration  and/or 
compensation). 

If  these  conditions  are  met,  the 
trustee(s)  may  proceed  with 
preassessment  actions.  If  the  trusle«(s) 
determines  that  all  three  conditions  are 
not  met,  further  preas.sessment  activities 
should  not  be  conducted.  Costs  incurred 
to  this  point  are  not  recoverable  as 
damages  if  the  discharge  meets  the 
exclusionary  conditions  of  section 
1002(c)  of  OPA.  Otherwise,  the  costs  up 
to  this  point  are  recoverable  from  the 
RP(s)  or  Fund.  Damage  Assessment 
Determination:  Following  the  decision 
to  proceed  with  the  Preassessment 
Phase,  the  trustee(s)  collects  data 
sufficient  to  de<:ide  which  damage 
assessment  procedures  to  conduct,  if 
any.  The  proposed  rule  provides  that 
the  trustee(s)  should  follow  the  steps 
outlined  below  in  Damage  Assessment 
Determination: 

(1)  Characterize  Discharge  and 
Environmental  Setting.  Based  on  data 
collection  and  analysis,  the  truslee(s) 
should  first  characterize  the  discharge 
and  environmental  setting.  These 
characterizations  encompass  the 
following  categories:  circumstances  of 
the  discharge  incident;  oil 
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characteristics;  nature  of  the  receiving 
environment;  and  natural  resources 
and/or  services  characteristics.  These 
activities  are  similar  to  those 
undertaken  in  the  Preassessment 
Determination,  but  are  now  conducted 
in  greater  detail.  Characterization  of  the 
discharge  and  environmental  setting 
will  serve  as  the  basis  for  the  analysis 
of  the  following  steps. 

(2)  Determine  Potential  Exposure. 
Once  the  trustee(s)  has  characterized  the 
discharge  and  environmental  setting,  he 
should  then  determine  the  potential  for 
direct  exposure  from  the  discharge  of 
oil.  The  exposure  pathway  through 
which  the  oil  may  be  transported  should 
also  be  determined.  The  potential  for 
exposure  may  be  based  upon 
fingerprinting  or  chemical  analyses  of 
the  pathway,  bioaccumulation 
information,  and  transport/fate  models. 
The  trustee(s)  is  further  required  to 
consider  the  indirect  adverse  effects  in 

a  natural  resource  and/or  service,  such 
as  the  reduction  or  elimination  of  higher 
trophic  level  resources  not  exposed  to 
the  discharge  of  oil  which  rely  on 
affected  lower  food  chain  resources 
exposed  to  the  discharge  of  oil.  e.g. 
birds  that  feed  on  fish.  In  the  absence  of 
exposure,  the  trustee(s)  should 
determine  impaired/diminished  use  of  a 
natural  resource  and/or  service.-such  as 
a  recreational  beach  threatened  by  a 
discharge  of  oil.  Such  injury 
determinations  are  conducted  in  the 
following  step. 

(3)  Determine  Potential  Injury. 
Simultaneous  with  the  above  step,  the 
trustee(s)  should  determine  those 
natural  resources  and/or  services  that 
may  be  directly  or  indirectly  injured 
from  the  discharge  of  oil.  Potential 
injury  determination  requires  that  the 
trustee(s)  describe  the  manner  in  which 
the  physical,  chemical,  biological,  or 
other  attributes  of  natural  resources 
and/or  services  may  be  adversely 
affected.  Chemistry,  toxicity  and 
ecological  effects  information,  and 
effects  models  may  be  useful  in 
determining  potential  injury  to  natural 
resources  and/or  services.  If  there  is  no 
potential  for  injury,  preassessment 
actions  should  cease  and  no  further 
damage  assessment  procedures  should 
be  conducted. 

(4)  Characterize  Potential  Risk  to 
Natural  Resources  and/or  Services. 
Characterizing  risk  requires  that  the 
trustee{s)  evaluate  the  potential  cause- 
effect  associations  from  the  weight  of 
evidence  developed  in  the  previous 
steps  as  well  as  using  best  professional 
judgment.  A  formalized  risk  assessment 
procedure  may  be  used,  but  is  not 
required.  Potential  risk  of  injury  to 
natural  resources  and/or  services  may 
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any:  and  (3)  all  assessment-related  costs. 
As  with  all  estimates  during  tne 
Preassessment  Phase,  such  estimates  are 
strictly  preliminary  and  subject  to 
change  as  more  information  is  obtained. 

If  damage  estimation  is  practicable, 
the  trustee(s)  should  then  proceed  with 
selecting  the  most  appropriate  damage 
assessment  procedure.  However,  if  the 
Preassessment  Phase  results  in  a 
determination  that  further  data 
collection  and  analysis  are  not 
necessary,  no  additional  assessment 
actions  are  to  be  taken. 

The  proposed  rule  authorizes  the 
trustee(s)  and  RP(s)  to  agree  to 
undertake  limited  injury  determination 
.studies  to  determine  fhat  no  significant 
injury  to  natural  resources  and/or 
services  has  resulted  from  the  discharge. 
While  this  may  seem  to  be  an  unlikely 
scenario,  there  may  be  circumstances 
when  the  trustee(s),  possibly  in 
conjunction  with  the  RP(s),  would  like 
to  conduct  additional  studies  for 
scientific  or  public  information 
purposes.  Where  no  injury  is  identified, 
the  costs  of  these  studies  are  not 
recoverable  under  this  subpart  and  must 
be  borne  by  the  trustee(s).  Should  such 
additional  studies  indicate  that 
significant  and  quantifiable  injury  has 
occurred  to  natural  resources  and/or 
services,  the  truslee(s)  may  reinitiate  the 
Preassessment  Phase,  and  the  costs  are 
then  part  of  the  assessment  costs. 

Select  Damage  Assessment  Procedures 

Following  the  decision  to  continue 
damage  assessment,  the  trustee(s)  is 
encouraged  to  use  the  damage 
assessment  procedure  that  is  most 
appropriate  to  the  discharge.  To  assist 
the  trustee(s)  in  making  this  decision, 
the  proposed  rule  identifies  general 
considerations  and  specific  factors 
when  selecting  the  procedure(s).  These 
proposed  considerations  and  factors  are 
not  rigid,  nor  does  the  proposed  rule 
require  the  trustee(s)  to  select  a 
particular  procedure  for  a  particular 
discharge.  The  trustee(s)  shall  generally 
consider  the  following  in  determining 
which  type  of  damage  assessment 
approaches  to  utilize:  (1)  The  size  and 
nature  of  the  discharge  and 
environmental  setting:  (2)  the  extent  to 
which  the  discharge  of  oil  is  expected 
to  cause  injury  to  natural  resource's  and/ 
or  services;  (3)  the  expected 
environmental  and/or  economic  values 
provided  by  the  affected  natural 
resources  and/or  services;  (4)  the  extent 
to  which  response  actions  carried  out  or 
planned  will  avoid  further  injury  to 
natural  resources  and/or  services 
without  further  action:  (5)  the  extent  to 
which  the  discharge  meets  the 
conditions  for  using  the  potential 


damage  assessment  procedures;  (6)  the 
extent  to  which  injury  to  natural 
resources  and/or  services  can  be 
determined  with  available  information 
and  quantification  methods;  (7)  the 
extent  to  which  restoration  alternatives 
can  return  injured  natural  resources 
and/or  services  to  their  baseline  or 
comparable  conditions;  (8)  the  extent  to 
which  damages  based  on  injury  to 
natural  resources  and/or  services  cafi^be 
determined  with  available  information 
and  quantification  methods;  and  (9) 
whether  the  anticipated  damage 
assessment  procedure(s)  is  cost- 
effective.  Specific  selection  factors  for 
each  damage  assessment  procedure  are 
pro\-ided  b«low. 

The  trustee(s).  using  his  best 
professional  judgment,  has  the  option  to 
use  any  of  the  four  procedures,  singly  or 
in  combination,  to  craft  an  assessment 
process  that  is  most  appropriate  for  the 
situation  at  hand.  The  assessment 
designed  by  the  trustee(s)  would  receive 
the  rebuttable  presumption,  so  long  as 
the  procedures  included  in  that 
as.sessment  are  encompassed  by  this 
proposed  rule  and  there  is  no  double 
recovery. 

NOAA  is  specifically  requesting 
comments  on  the  advantages  or 
disadvantages  of  proposing  such  a  range 
of  procedures.  It  is  hoped  that  the 
trasteo(s)  can  use  this  set  of  standard 
procedures  in  a  beneficial  manner  to 
craft  an  assessment  that  is  most 
appropriate  for  the  particular  discharge 
of  concern. 

Compensation  Formulas:  The 
estuarine/marine  and  inland  waters 
compensation  formulas  proposed  are 
applicable  to  the  vast  majority  of 
discharges  of  oil.  These  compensation 
formulas  are  available  for  use  by  the 
trusteeCsl  for  relatively  small  discharges, 
particularly  when  assessing  discharges 
that  occur  in  areas  where  it  would  be 
difficult  or  very  costly  to  ascertain 
precise  environmental  effects,  e.g..  small 
discharges  in  open  water  or  occurring  in 
areas  that  are  subject  to  frequent 
environmental  insults.  Where  the 
circumstances  of  the  actual  discharge 
are  determined  by  the  trustee(s)  to  be  far 
out  of  bounds  of  the  compensation 
formula,  then  the  trustee(s)  should  use 
one  of  the  other  assessment  procedures. 

The  formulas  assume  various  effects 
to  natural  resources  likely  to  occur  as  a 
result  of  a  discharge  of  oil.  These 
assumptions  take  into  account  the 
amount  and  type  of  oil  discharged  and 
region  and  habitat  type  in  which  the 
discharge  occurs.  This  approach  allows 
both  a  national  consistency  and  regional 
specificity.  Also,  the  use  of  dispersants 
cannot  be  factored  in  since  there  likely 
will  be  additional  effects  in  the  water 


column  as  a  result  of  using  them.  For 
the  purposes  of  the  compensation 
formulas,  residual  and  tidal  currents  are 
assumed  to  be  zero,  the  discharge  is       ' 
assumed  to  be  instantaneous  at  the 
water  surface,  seasonal  temperatures 
and  wind  speed  are  "set  at  average 
values,"  as  explained  in  volume  I  of  the 
technical  document,  and  wind  direction 
is  controlled  to  avoid  having  the 
discharge  move  into  a  different  habitat. 
Also,  the  ranges  of  discharge  sizes 
covered  by  the  formulas  are:  10  gallons 
to  <  1,000  gallons;  1.000  gallons  to 
<5,000  gallons;  5,000  gallons  to  <10,000 
gallons;  and  10.000  gallons  to  50,000 
gallons. 

However,  if  there  are  significant 
differences  between  the  assumptions  in 
the  formulas  and  incident  of  concern, 
then  the  formulas  may  not  be 
appropriate  for  the  discharge  of  concern. 
Finally,  these  formulas  allow  an 
estimate  of  damages  per  gallon,  taking 
into  account  average  restoration  costs 
plus  average  lost  direct  use  values 
pending  restoration.  Passive  use 
(nonuse)  values  are  currently  not 
included  in  the  formulas.  Therefore, 
discharges  under  50,000  gallons  that  are 
likely  to  resuh  in  a  significant  loss  in 
passive  use  values  should  be  assessed 
under  another  procedure. 

The  Type  A  model:  When  considering 
using  the  Type  A  model  for  an 
assessment  under  OPA,  the  trustee(s) 
should  consider  several  factors. 
Basically,  the  Type  A  may  be 
appropriate  when  the  trustee(s) 
determines  that  the  compensation 
formulas  of  subpart  D  of  this  part  alone 
are  not  sufficient  to  estimate  the  injury 
and  damages  resulting  from  the 
discharge,  and  that  there  is  no  other 
cost-effective  procedure  available  to 
estimate  the  injury  and  damages 
resulting  from  the  discharge. 

Key  factors  involved  in  the  decision 
to  use  the  Type  A  model  for  an 
assessment  under  OPA  are  found  at  43 
CFR  11.33.  In  the  preamble  to  the  final 
rule  incorporating  the  Type  A  model, 
DOI  stated: 

The  rule  requires  that  whenever  an  injury 
to  a  natural  resource  due  to  an  incident 
occurs  in  the  coastal  or  marine  environment 
a  Type  A  assessment  shall  be  performed 
unless  the  limitations  of  the  Natural  Reso>urce 
Damage  Assessment  Model — Coastal  and 
Marine  Environments  (NRDAM/CME)  make 
it  inappropriate  to  the  given  incident  The 
assumptions  and  data  bases  contained  in  the 
NRDAM/CME  constrain  its  applicability  to 
only  selected  types  of  discherges  or  releases 
and  resources.  For  example,  the  dischai^ge  or 
release  must  occur  in,  or  enter  into,  a  coastal 
or  marine  environment:  the  substance 
discharged  or  released  must  be  contained  in 
the  chemical  data  base  of  the  NRDAM/CME; 
and  estimates  of  the  type  and  quantity  of 


biological  resource  potentially  injured  should 
not  differ  significantly  from  the  averages 
listad  within  the  biological  data  base  for  the 
area  in  which  the  discharge  or  release 
occurred. 

Whether  certain  of  these  conditions  exist 
will  necessarily  be  a  subjective  decision 
required  by  the  authorized  official  in  some 
incidents.  The  NRDAM/CME.  including  iti 
data  l>ases.  is  based  upon  averaged  values 
and  may  not  necessarily  reflect  the  actual 
events  of  any  specific  incident  (52  PR  at  9048 
(March  20,  1987)). 

The  factors  discussed  at  43  CFR  11.33 
include  the  following  requirements:  the 
substance  discharged  or  released  is 
contained  in  the  database  of  the  model; 
the  estimated  quantity  and  species  type 
of  biological  resources  potentially 
injured  are  not  expected  to  differ 
significantly  from  the  average  biomass 
listed  in  the  database  of  the  model,  for 
the  season,  province,  and  bottom  type  in 
which  the  discharge  or  release  occurred; 
the  discharge  or  release  was  of  a  short 
duration;  the  discharge  or  release  was 
minor;  the  discharge  or  release  was  a 
single  event;  the  estimated  injury  to 
biological  resources  due  to  the  discharge 
or  release  is  expected  to  be  primarily 
due  to  mortality  of  a  species  listed  in 
data  base  of  the  model;  the  discharge  or 
release  resulted  in  the  closure  of  a 
fishing  area,  a  beach  area,  or  a  hunting 
area;  the  discharge  or  release  occurring 
outside  the  coastal  or  marine 
environment  resulted  in  tiie  substance 
entering  the  coastal  or  marine 
environment;  the  use  of  chemical 
dispersants  or  other  agents  or 
management  actions  used  in  a  cleanup 
of  a  discharge  or  release  is  not  estimated 
to  have  caused  significant  injury  to 
natural  resources;  the  discharge  or 
release  occurred  at  or  near  the  water 
surface  of  the  coastal  or  marine 
environment  or  in  the  intertidal  area; 
the  discbarge  or  release  is  not  expected 
to  cause  a  significant  change  in  the  price 
of  species  categories  by  season, 
province,  or  bottom  type  contained  in 
the  data  base  of  the  model;  and  the 
expected  injury  to  the  biological 
resource  due  to  the  discharge  or  release 
is  not  expected  to  have  been  primarily 
due  to  exposure  through  the  air  pathway 
(43  CFR  11.331. 

Expedited  Damage  Assessment: 
Included  in  the  range  of  proposed 
damage  assessment  procedures  is  the 
expedited  damage  assessment  (EDA). 
EDA  reflects  a  damage  assessment 
approach  that  is  intermediate  between 
the  current  Type  A  model  and  proposed 
Comprehensive  Damage  Assessment 
(CDA)  procedures.  This  approach 
recognizes  that  the  trustee(s)  may  want 
to  address  more  effects  than  currently 
available  in  the  Type  A  model  or  the 
proposed  compensation  formula. 
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particularly  for  inland  discharges.  The 
approach  also  recognizes  that  the  size, 
location,  and  timing  of  a  given  discharge 
may  not  warrant  the  complex, 
prolonged  procedures  associated  with  a 
CDA. 

The  trustee{s)  may  determine  that  the 
use  of  an  EDA  is  appropriate  after 
considering  the  factors  discussed  below. 
(1)  The  use  of  the  compensation 
formulas  or  Type  A  models  alone  would 
not  sufficiently  account  for  the  injury 
and  damages  resulting  from  the 
discharge.  This  decision  may  be 
influenced  by  the  following  data:  The 
volume  of  the  discharge  is  not  known  or 
readily  estimated;  the  di.scharge 
occurred  over  a  period  greater  than  a 
few  days;  injuries  to  unique  habitats  or 
species  occurred  and  are  readily 
quantified;  a  complex  discharge 
trajectory  that  covers  very  large  areas 
that  are  not  readily  modeled;  the 
distribution  and/or  abundance  of 
affected  biota  are  known  to  differ 
significantly  from  seasonal  averages 
(e.g.,  usually  large  concentrations  of 
wintering  waterfowl  were  present  and 
affected);  the  ecosystems  affected  are 
not  addressed  by  the  model  (e.g.,  rivers, 
small  lakes);  and  there  are  known, 
readily  determined  injuries  resulting 
from  chronic  discharges. 

The  injury  and  damages  resulting 
from  the  discharge  may  be  adequately 
calculated  using  a  combination  of  the 
Type  A  Model,  and  limited,  focused 
injury  determination/quantification  and 
compensable  values  studies.  For  some 
discharges,  the  Type  A  model  may 
address  most  of  the  potential  injuries 
and  damages,  with  a  few  notable 
exceptions  that  can  be  readily 
determined  from  limited  data  collection 
efforts.  The  most  cost-effective  approach 
is  the  use  of  components  of  the  Type  A 
model  to  calculate  damages  for  those 
natural  resources  and/or  services  that 
are  appropriate,  and  conduct  the  limited 
studies  needed  to  address  the  remaining 
injuries  to  natural  resources  and/or 
services.  For  example,  the  Type  A 
model  may  be  used  to  calculate  damages 
to  fisheries,  assuming  the  conditions  of 
the  discharge  generally  meet  the 
assumptions  in  the  model.  Recreational 
losses  from  beach  closures  may  be 
calculated  separately  based  upon    - 
incident-specific,  baseline  data  on  user 
days,  and  surveys  conducted  after  the 
discharge. 

(2)  There  is  readily  available 
information  on  the  nature  of  the 
discharge  and  its  effect  on  natural 
resources  and/or  services.  To  the  extent 
practicable,  the  trustee(s)  should  rely  on 
existing  information  regacding  natural 
resources  and/or  services  at  risk  when 
undertaking  an  EDA.  This  is  particularly 


true  for  i  iformation  that  helps  establish 
a  baseline  for  natural  resources  and/or 
services.  Such  data  enable  the  trustee(s) 
to:  (a)  Es  ablish  background  levels  and 
typ)es  of  lydrocarbons  in  key  exposure 
pathway ;  prior  to  the  discharge;  (b) 
charactei  ize  the  physical  and  chemical 
paramet(  rs  prior  to  the  discharge;  (c) 
charactei  ize  the  status  of  the  biological 
and  habi  at  resources  prior  to  the 
discharg  r,  and  (d)  identify  other 
informat  on  sources,  such  as  population 
sur\'eys  ( ir  catch  statistics  that  may  be 
useful  in  quantifying  injury  and 
determir  ing  lost  services.  In  addition  to 
baseline  data,  other  information  useful 
for  an  E[  A  includes  literature  that 
documer  ts  injuries  to  similar  natural 
resource  ;  and  identifies  the  level  and 
fiow  of  s  !r\'ices  provided  by  injured 
natural  r  (sources. 

Source  s  of  information  include 
governm  ;nt.  academia,  and  private 
organiza  ions.  Existing  federal 
monitor!  ig  programs  that  may  provide 
the  data  or  environmental  parameters 
include  I  JOAA's  National  Status  and 
Trends  (  JS&T).  U.S.  Fish  and  Wildlife's 
Biologia  I  and  Environmental  Status 
and  Trer  ds  (BEST),  U.S.  Geological 
Survey's  National  Water  Quality 
Assessment  Program  (NAWQA),  the 
U.S.  EP^  's  Environmental  Monitoring 
and  Asse  ssment  Program  (EMAP),  and 
Fisheries  of  the  United  States  (NMFS, 
NOAA).  \bundant  baseline  information 
in  each  c  f  the  categories  may  not  always 
be  availa  }le  to  the  trustee{s).  Failure  to 
locate  re  evant  information,  however, 
does  not  preclude  the  trustee(s)  from 
'selecting  an  EDA.  An  EDA  may  still  be 
appropri  ite  provided  that  the  trustee(s) 
can  obtain  the  necessary  data  from 
limited  f  >cused  studies. 

Select!  on  of  an  EDA  may  depend  on 
general  c  ategories  and  characteristics  of 
oil.  The  ihysical  and  chemical 
properti«  s  of  oil  may  help  determine  the 
exposure  pathway,  natural  resources 
likely  to  )e  injured,  and  duration  of  that 
injury.  T  le  nature  and  extent  of  injury 
to  natura   resources,  in  turn,  will 
depend  (  n  the  type  of  petroleum 
hydrocai  )ons.  Many  types  of  oil  have 
been  stui  ied  extensively  and  their 
particula  r  characteristics  and  effects 
upon  nal  jral  resources  are  often  well 
establish  jd  in  scientific  literature. 
Discharg  js  of  such  oil  are  most  suitable 
for  an  EI  A.  In  circumstances  where  the 
trustee(s  determines  that  the 
charactei  istics  and  effects  of  the 
particula  r  discharge  are  not  well  known 
or  are  un  [:ertain,  an  EDA  may  yet  be 
appropri  ite  provided  that  injury  can  be 
establish  ^d  bv  limited,  focused  studies. 

PetroU  um  hydrocarbons  can  generally 
be  organ  zed  into  the  categories  of:  (1) 
Very  Ugh  t  refined  products  (i.e.. 


gasoline  and  jet  fuel),  (2)  light  oil  (i.e., 
diesel.  No.  2  fuel  oil,  and  certain  light 
crudes),  (3)  medium  crude  oil,  and  (4) 
heavy  oil  (i.e..  No.  6  fuel  oil  and  Bunker 
C).  For  each  category,  some 
generalizations  can  be  made  regarding 
the  volatility,  degree  of  persistence,  and 
toxicity  associated  with  oil.  These 
characteristics  should  assist  the 
trustee(s)  in  determining  whether  an 
EDA  is  appropriate.  See  Appendix  C  for 
a  discussion  regarding  the  attributes  of 
each  of  the  categories  and  the  suitability 
of  each  category  for  an  EDA. 

Size  and  location  are  other  important 
factors  to  be  considered  in  determining 
whether  an  EDA  is  appropriate. 
Accordingly,  the  proposed  rule 
encourages  the  trustee(s)  to  take  both 
size  and  location  of  the  discharge  into 
account  when  selecting  the  relevant 
damage  assessment  procedure. 

Discharges  smaller  than  50,000 
gallons  in  open  water  generally  either 
disperse,  contaminate  small  areas,  or 
have  limited  effects.  Compensation 
formulas  or  the  Type  A  model  may 
adequately  address  damage  assessment 
needs  for  these  discharges.  Discharges 
larger  than  1.000,000  gallons  may 
spread  over  large  areas  and  lead  to 
extensive  contamination  and  effects  to 
natural  resources  and/or  services. 
Accordingly,  discharges  greater  than 
1,000.000  gallons  may  require  a  CDA 
with  greater  emphasis  on  ihjury 
determination  and  quantification.  The 
EDA  approach,  therefore,  may  be  most 
appropriate  for  most  discharges  between 
50,000  and  1.000,000  gallons.  These 
guidelines  do  not  preclude  the  trustee(s) 
from  conducting  an  EDA  for  discharges 
below  50.000  or  above  1,000.000 
gallons.  A  discharge  le.ss  than  50,000 
gallons  that  occurs  in  a  unique  or 
sensitive  habitat,  for  example,  may  lead 
the  trustee(s)  to  conclude  that  the  Type 
A  model  should  be  supplemented  with 
limited,  focused  studies.  Likewise, 
injury  determination  and  quantification 
for  a  discharge  of  1,000,000  gallons  in 
open  water  may  be  adequately 
addressed  by  an  EDA.  Accordingly,  the 
trustee{s)  will  have  to  asse.ss  the  size  of 
the  discharge  in  the  context  of  the 
location  of  the  dischai^e  and  natural 
resources  and/or  services  affected  wh^n 
selecting  the  appropriate  damage 
assessment  procedure. 

When  discharges  occur  in  unique  or 
sensitive  habitats,  such  as  marshes, 
mangroves,  or  coral  reefs,  or  where  there 
are  synergistic  effects,  the  effects 
relative  to  the  size  of  the  discharge  may 
be  disproportionately  large.  Under  those 
circumstances,  selection  of  an  EDA  will 
be  based  upon  the  trustee's(s') 
determination  that  the  procedure  can 
accurately  account  for  this  injury. 
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Where  there  are  studies  documenting 
important  aspects  of  a  unique  or 
sensitive  habitat,  for  example,  the 
existence  of  this  data  fitay  be  relevant  in 
a  trustee's(s')  decision  to  select  an 
expedited  approach.         \ 

Occasionally,  a  single  location  may  be 
plagued  by  consecutive  discharges  in  a 
relatively  short  time  frame.  Likewise,  a 
di^harge  may  occur  in  a  chronically 
degraded  location  where  multiple 
pollutants  have  been  discharged  over 
long  periods  of  time.  Under  either  of 
these  two  scenarios,  it  may  be  difTicult 
for  the  trustee(s)  to  differentiate  effects 
resuhing  from  each  discharge  with  only 
minimal  field  data.  Designing  and 
implementing  a  study  to  differentiate 
effects  pursuant  to  the  CDA  procedures, 
however,  is  likely  to  be  very  costly. 
Accordingly,  where  the  trustee(s) 
expects  that  the  costs  of  a  CDA  under 
such  circumstances  are  likely  to  greatly 
exceed  the  estimated  damages,  the 
trustee(s)  may  wish  to  consider  an  EDA. 

(3)  The  injury  and  damages  resulting 
from  the  discharge  can  be  adequately 
calculated  by  conducting  limited, 
focused  injury  determination/ 
quantification  and  compensable  values 
studies.  These  studies  are  generally 
limited  in  two  ways.  First,  the  trustee(s) 
should  be  able  to  limit  the  types  of 
natural  resources  for  which  injuries  will 
be  sought  to  those  of  recreational, 
commercial,  or  ecological  importance  as 
well  as  resources  of  special  significance. 
Second,  the  scope  of  injuries  the 
trustee(s)  will  examine  should  be 
limited  to  mortality,  sublethal  effects 
that  can  be  determined  with  limited  and 
focused  studies,  and/or  lost  services. 

Natural  resources  and/or  services  of 
commercial,  recreational,  or  ecological 
importance,  or  resources  of  special 
significance  are  most  appropriate  for  an 
EDA  because  such  resources  are  often 
being  managed,  conserved,  or  protected. 
Accordingly,  extensive  data  on  life 
history,  population,  distribution, 
abundance,  and  economic  values  for 
services  may  already  exist  for  these 
resources.  Further,  concern  regarding 
the  effects  of  oil  on  these  resources  may 
have  stimulated  studies  that  document 
certain  effects.  Extensive  new  data 
collection  requirements  to  establish 
injury  for  these  natural  resources  and/or 
services,  therefore,  may  not  be 
necessary. 

The  scope  of  injuries  addressed  in  an 
EDA  should  be  more  limited  than  that 
of  a  CDA.  For  an  EDA,  the  trustee(s) 
should  focus  primarily  on  mortality, 
sublethal  effects  that  are  considered 
significant  and  can  be  doctunented  with 
limited,  focused  studies,  and  loss  of 
services  provided  by  natural  resources. 


(4)  Potential  restoration  actions  can  be 
implemented  without  complex  (i.e., 
multiple  habitats/biological  resources), 
prolonged  (i.e.,  multi-year)  injury 
determination/quantification  and 
compensable  values  studies.  One  of  the 
main  objectives  of  an  EDA  approach  is 
to  speed  the  damage  assessment  process 
so  that  restoration  is  initiated  more 
quickly.  Thus,  the  restoration 
alternatives  for  the  affected  resources 
and/or  services  should  be  technically 
feasible,  have  a  high  probability  of 
success,  are  cost-effective,  and  result  in 
a  net  environmental  benefit.  In  addition, 
the  injury  determination/quantification 
and  compensable  values  studies  should 
be  cost-effective  when  compared  to  the 
likely  level  of  damages.  Where,  for 
example,  the  costs  of  a  CDA  greatly 
exceed  the  expected  damages,  the 
trustee(s)  should  consider  narrowing  the 
scope  of  studies  and  using  an  EDA. 
Finally,  restoration  actions  should  be 
derived  hx)m  the  limited,  focused  injury 
studies. 

Comprehensive  Damage  Assessment: 
Comprehensive  Damage  Assessment 
(CDA),  by  its  nature,  is  complex, 
requiring  extensive  field  and/or 
laboratory  studies  to  document  and 
quantify  injury,  plan  a  restoration 
approach,  and  estimate  compensable 
values.  Such  studies  usually  require 
scientifically  valid  study  designs  so  that 
the  resulting  data  and  analyses  meet  the 
standards  of  litigation-quality  products. 
The  key  factors  for  selection  of  CDA  are 
summarized  below. 

(1)  The  injury  and  damages  resulting 
from  the  discharge  can  best  be 
determined  through  a  complex, 
prolonged  process,  involving  a  broad 
scope  of  injury  determination/ 
quantification  and  compensable  values 
studies.  The  discharge  conditions  that 
would  not  be  su^iciently  considered  by 
any  of  the  other  damage  assessment 
approaches  include,  but  are  not  limited 
to:  the  extent  of  exposure  and  injury  is 
large  spatially  and  temporally  (e.g., 
affecting  many  habitats  and  species 
through  multiple  pathways  that  are 
pervasive  and  persistent);  injury  via 
chronic  toxicity  is  likely  to  comprise  a 
significant  component;  the  discharge 
conditions  are  likely  to  result  in 
significant  bioaccumulation; 
community-  and  ecosystem-level  effects 
are  likely;  and  there  are  no  standards  or 
criteria  with  which  to  make  comparison. 
Injury  at  discharges  where  ecosystem- 
level  effects  may  be  significant  can  only 
be  assessed  from  in-depth,  incident- 
specific  studies.  Further,  when  chronic 
exposure  via  contaminated  sediments 
and  food  webs  resulting  in  sublethal 
effects  is  believed  a  significant 
component  of  the  injury,  the  only 
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approach  for  determining  and 
quantifying  is  through  detailed  studies. 
For  these  conditions,  there  are  seldom 
sufficient  baseline  data  or  a  basis  for 
calculating  damages. 

(2)  Information  concerning  the  nature 
of  the  discharge  and  its  effects  on 
natural  resources  and/or  services  is  not 
readily  available.  All  of  the  other 
approaches  only  consider  effects  that 
are  well-documented  or  readily 
determined.  There  are  many  conditions 
of  a  discharge  that  are  not  adequately 
studied  in  the  past  and  would  require 
detailed  studies  to  determine  natural 
resource  and/or  service  injuries  and 
damages,  such  as:  discharges  of  an 
unusual  oil  type  for  which  there  were 
insufficient  data  on  behavior,  fate,  and 
toxicity;  when  the  exposure  pathway  is 
n6t  clearly  identifiable;  significant 
effects  are  likely  to  occur  to  natural 
resources  that  were  not  previously 
studied,  e.g.,  there  are  little  data  on  the 
effects  of  oil  on  terrestrial  mammals, 
reptiles,  or  amphibians;  and  economic 
valuation  techniques  are  not  well- 
developed  for  the  affected  natural 
resources  and/or  services. 

(3)  Potential  restoration  actions 
cannot  be  determined  or  implemented 
without  substantive  injury 
determination/  quantification  and 
compensable  values  determination 
studies.  Where  the  distribution  and 
abundance  of  injured  natural  resources 
and  quality  and  quantity  of  services  are 
poorly  understood  or  considered 
unique,  more  complex  and  prolonged 
assessments  may  be  needed  as  a  basis 
for  restoration.  Limited  injury  studies 
may  be  insufficient  to  determine  the 
feasibility,  effectiveness,  success,  and 
cost-benefit  of  various  restoration 
alternatives  in  such  cases.  Quantitative 
information  on  injury  may  be  critical  to 
recovery,  monitoring  (especially  if  more 
than  one  generation  of  a  natural 
resources  is  injured),  and  potential 
restoration  research  (new  approaches  to 
restore  natural  resources  and/or  services 
not  recovering  or  recovering  at  lower 
than  expected  rates). 

Data  Collection  and  Analysis 

Purpose/Scope:  The  proposed  rule 
allows  the  trustee(s)  to  conduct  limited 
-data  collection  and  analysis  (data 
collection)  throughout  the 
Preassessment  Phase.  The  purpose  of 
data  collection  is  to  ensure  that  there  is 
sufficient  information  to  evaluate  the 
risk  to  natural  resources  and/or  services 
resulting  from  the  discharge  of  oil. 
Selection  of  protocols  and  Quality 
Assurance  (QA)  for  data  collection  in 
preassessment  should  be  based  on  the 
guidance  provided  in  subpart  C. 
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Only  information  that  provides  a 
connection  to  natural  resources  and/or 
services  injury  or  is  considered 
necessary  to  the  assessment  process, 
likely  restoration  alternatives  to  be 
implemented,  and/or  compensable 
values  should  be  collected.  Where 
practicable,  such  information  should  be 
collected  from  other  sources  such  as 
response  agencies  in  order  to  avoid  or, 
at  least,  minimize  duplication  of  efforts. 
Appropriate  data  collection  in  the 
Preassessment  Phase  include:  (1)  Data 
necessary  to  make  a  determination  to 
proceed  with  the  Preassessment  Phase; 
(2)  ephemeral  or  perishable  data  that 
may  be  lost  if  not  collected 
immediately;  and  (3)  necessary  data  that 
serves  as  the  basis  for  the  selected 
damage  assessment  procedure,  the 
absence  of  which  data  would  prevent 
the  trustee(s)  from  proceeding  with 
damage  assessment  determination  of 
§990.23  (i.e..  input  into  the 
compensation  formulas  or  Type  A 
models,  or  the  study  design  for  the  EDA 
or  CDA). 

Baseline  and  Reference/Control 
Information:  Data  collection  encompass 
baseline  and  reference/control 
information.  Baseline  information  refers 
to  on-site  data  of  conditions  prior  to  the 
discharge  that  are  compared  to  incident- 
speciHc  information  of  those  same 
conditions  subsequent  to  the  discharge. 
Reference  and  control  information  refers 
to  off-site  data  of  unaffected  conditions 
that  are  compared  to  similar  or  the  same 
on-site  conditions  affected  by  the 
discharge.  Case  histories  of  previous 
discharge  events  or  other  relevant 
studies,  although  not  considered  as 
baseline  or  reference/control 
information,  may  also  prove  useful 
where  conditions  of  the  case  or  study 
are  comparable  in  some  manner  to  the 
actual  discharge. 

When  available,  the  trusteefs)  should 
collect  baseline  data.  Baseline  data  is 
important  because  it  provides  a 
temporal  comparison  of  conditions  on 
natural  and  other  (human-induced) 
variability.  The  value  of  baseline 
information  depends  on  the:  (1) 
Corresponding  quality  of  baseline  and 
incident-specific  data;  (2)  absence  of 
intervening  events  such  as  ancillary 
contamination,  storms,  droughts,  etc.; 
and  (3)  comparability  of  the  study 
design  between  baseline  and  incident- 
specific  activities.  In  many 
circumstances,  though,  the  quality  or 
quantity  of  baseline  data  may  not  be 
adequate  or  sufficient  to  determine  the 
potential  risk  of  injury  to  natural 
resources  and/or  services.  When  such 
baseline  information  is  lacking,  the 
trustee(s)  may  need  to  rely  on  historical 


data,  i|i  available,  that  may  serve  to 
identinr  preexisting  trends. 

In  cmitrast  to  baseline  information, 
the  value  of  reference  or  control  data 
lies  in  ihe  ability  to  make  spatial 
comparisons.  Reference  and  control 
conditions  should  be  selected  based  on 
their  rasemblance  and  proximity  to  the 
affected!  conditions  of  the  discharge,  and 
exclusion  from  potential  impact  from 
the  discharge.  However,  such  conditions 
may  not  always  be  available  because  of 
the  naoire  or  size  of  the  discharge 
relativ^  to  natural  resources  and/or 
serviceE  affected,  or  the  special  status  of 
specific  natural  resources  and/or 
servicep  (protected  natural  resources 
and/or  {services).  In  such  cases,  the 
trustee|s)  may  need  to  rely  on  other 
comparable  measures,  such  as  case 
histori^  or  other  relevant  studies. 

The  rustee(s)  is  encouraged  to  collect 
both  bj  seline  and  reference/control 
inform  ition  when  practicable.  Together, 
such  collection  efforts  provide  the 
optimal  means  of  determining  potential 
risk  an  1  estimating  damages  to  natural 
resoun  es  and/or  services. 

Emerg(  ncy  Restoration 

Secti  an  990.25  of  the  proposed  rule 
providi  !S  authority  for  the  trustee(s)  to 
condu(  t  emergency  restoration  to  be 
taken  b  y  the  trustee(s)  under  limited 
circumstances.  Emergency  restoration  is 
not  considered  to  be  an  actual  part  of 
the  Preassessment  Phase,  but  is 
included  in  this  discussion  and  the 
propos  jd  rule  since  it  will  likely  occur 
during  the  time  frame  of  the 
Preass4  ssment  Phase.  Ideally, 
emerge  ncy  restoration  would  be 
addres  «d  through  the  response  actions 
author  zed  by  the  OSC.  Emergency 
restore  ion  is  intended  for  those  limited 
situatii  ns  where  immediate  action  is 
require  d  to  avoid  an  irreversible  loss  or 
preven ;  or  reduce  any  continuing 
danger  to  natural  resources  and/or 
service  5.  Emergency  restoration  may  be 
taken  f  )llowing  notification  and  during 
respon  (e  with  the  approval  of  the  OSC 
such  tl  at  it  does  not  interfere  with 
respon  >e  actions.  The  proposed  rule 
does  ni  tt  augment  the  existing  authority 
of  the  t  rustee(s).  For  example,  if  the 
trustee  s)  has  independent  authority  to 
undert  ike  emergency  restoration,  the 
trustee  s)  should  exercise  that  authority. 
This  pi  ovision  creates  no  additional 
author  ty  to  take  actions  on  lands  or 
waters  the  trustee(s)  would  not 
otherw  ise  have  authority  to  take. 

If  pn  cticable  under  the 
circuni  stances,  the  RP(s)  should  be 
invitee  to  participate  prior  to  the 
trustee  s)  proceeding  with  emergency 
restora  ion.  However,  the  trustee(s) 
cannot  delay  such  restoration  for  any 
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reason.  The  costs  for  conducting 
emergency  restoration  are  recoverable  as 
damages  and  are  not  considered 
response-related  costs. 

As  consistent  with  section  1012(jK2) 
of  OPA,  emergency  restoration  is  an 
exception  to  the  requirement  that 
actions  be  subject  to  prior  public  review 
and  comment.  Because  of  this 
exception,  the  proposed  rule  requires 
that  the  trustee(s)  demonstrate  that  any 
emergency  restoration  taken  under  this 
authority  are  reasonable  and  necessary, 
and  conducted  in  a  cost-effective 
manner  as  defined  in  the  proposed  rule. 
Any  costs  associated  with  emergency 
restoration  may  be  claimed  as  part  of  the 
damage  claim  or  as  uncompensated 
claims  under  section  1012(a)(4)  of  OPA. 
The  appropriateness  of  such  claims 
against  the  Fund  is  currently  under 
consideration. 

Response  to  Comments 

Comment:  Several  commenters 
discussed  the  concept  that  the  trustee(s) 
must  meet  certain  criteria  in  the 
Preassessment  Phase  before  proceeding 
with  additional  assessment  actions. 
Those  criteria  mentioned  were:  (1)  A 
discharge  of  oil  has  occurred;  (2)  natural 
resources  for  which  the  trustee(s)  may 
assert  trusteeship  have  been  or  are  likely 
to  have  been  injured  by  the  discharge  of 
oil;  (3)  the  quantity  and  concentration  of 
the  discharged  oil  are  sufficient  to 
potentially  cause  injury  to  those  natural 
resources;  (4)  data  sufficient  to  pursue 
an  assessment  are  readily  available  or 
likely  to  be  obtained  at  reasonable  cost; 
and  (5)  response  actions  carried  out  or 
planned  do  not  or  will  not  sufficiently 
remedy  the  injury  to  natural  resources 
or  the  public  has  not  been  adequately 
compensated  for  a  loss  of  natural 
resource  services. 

Many  commenters  strongly  supported 
the  notion  that  the  proposed  rule  should 
require  that  all  five  criteria  be  met.  One 
commenter  indicated  that  the  fifth 
criterion  should  be  eliminated,  since  it 
is  premature,  unduly  vague  and 
subjective  and  duplicates  the  first  four 
criteria.  Some  commenters  were 
concerned  that  the  meeting  of  all  five 
criteria  was  unnecessary  and  contrary  to 
OPA.  In  addition,  the  fourth  criterion  is 
unwarranted  since  lack  of  data  or  its 
cost  is  irrelevant  to  the  extent  of  injury 
and  should  not  prevent  the  assessment 
from  proceeding.  Some  commenters 
stated  that  only  significant  and 
compensable  injuries  to  natural 
resources  must  exist  before  proceeding 
with  additional  assessment  procedures. 
One  commenter  was  concerned  that 
NOAA  would  allow  the  trustee(s)  to 
continue  assessments  "if  the  public  has 
not  been  adequately  compensated  for  a 


significant  loss  of  natural  resource 
services."  This  language  was  thought  to 
be  vague  and  subjective. 

Response:  NOAA  is  proposing  a  two- 
step  Preassessment  Phase  to  determine: 
(1)  if  preassessment  is  should  continue, 
and  (2)  with  which  assessment 
procedure  to  proceed,  if  any.  While  no 
longer  identified  as  five  separate 
criteria,  the  trustee(s)  will  have  to 
determine  that  it  is  legally, 
scientifically,  and  economically 
justified  to  proceed  with  some  form  of 
damage  assessment.  In  the  first  step,  the 
trustee(s)  will  likely  rely  upon  readily 
available  data.  In  order  to  proceed  with 
a  preassessment,  the  trustee(s)  must 
determine  that:  (1)  the  discharge  does 
not  qualify  for  an  exclusion  under 
section  1002(c)  of  OPA;  (2)  natural 
resources  and/or  services  under 
trusteeship  may  be  adversely  affected  by 
the  discharge;  and  (3)  there  is  a 
reasonable  probability  that  the  trustee(s) 
can  make  a  successful  damage 
assessment  claim  based  on  the 
scientific,  economic,  and  legal  merits  of 
the  case  (i.e.,  potential  for  injury 
resulting  from  the  discharge  of  oil  and 
successful  and  meaningful  restoration 
and/or  compensation). 

If  these  conditions  are  not  met,  the 
trustee(s)  must  discontinue  any  further 
preassessment  activities.  Once  the 
trustee(s)  has  met  these  conditions, 
additional  data  collection  and  analysis 
may  be  conducted  to  determine  the 
most  appropriate  damage  assessment 
procedure. 

The  previous  five  criteria  are 
incorporated  in  this  proposed  rule  at 
different  steps,  and  should  still  be 
addressed  by  the  trustee(s)  during  the  ' 
Preassessment  Phase.  The  first  two 
criteria  are  two  of  the  conditions  for  the 
Preassessment  Determination  of 
§  990.21(c).  The  essence  of  the  other 
three  "criteria"  would  be  considered 
during  the  Damage  Assessment 
Determination  of  §  990.22. 

Comment:  Most  commenters 
indicated  that  the  trustee(s)  should 
initiate  the  Preassessment  Phase  as  soon 
as  possible  following  a  discharge.  Some 
commenters  thought  that  the 
Preassessment  Phase  should  be  merely  a 
desktop  determination  of  whether  to 
proceed  with  additional  assessment 
activities.  These  commenters  were 
concerned  that  NOAA's  initial  proposal 
would  require  the  trustee(s)  to  engage  in 
more  than  a  desktop  review.  If  so,  one 
commenter  suggested  that  time  limits 
should  be  placed  upon  the  trustee{s),  to 
ensure  timely  decisions  regarding 
assessments.  Other  commenters 
indicated  that  any  preassessment 
process  must  allow  flexibility  to  the 
trustee(s)  to  gather  sufficient  data  in 


order  to  proceed  with  and  decide  upon 
damage  assessment.  Some  data  may  not 
be  available  immediately  following  the 
discharge,  but  will  have  to  be  collected 
later  in  the  process  in  order  to  make 
such  decisions. 

Response:  NOAA  agrees  that 
preassessment  should  begin  as  soon  as 
possible  after  the  discharge  occurs. 
However,  the  proposed  rule,  as 
stipulated  in  the  above  response, 
provides  for  more  than  a  desktop 
review.  The  Preassessment  Phase 
provides  a  mechanism  for  initiating  a 
damage  assessment.  The  Preassessment 
Phase  is  not  intended  to  be  extensive, 
expensive,  or  time-consuming.  The 
Preassessment  Phase  may  indicate  that 
the  use  of  the  compensation  formula. 
Type  A  model,  expedited  damage 
assessment,  or  comprehensive  damage 
assessment  will  appropriately  address 
injuries  to  natural  resources  and/or 
services.  For  some  discharges,  the 
trustee(s)  might  also  determine  that  no 
further  damage  assessment  actions  are 
necessary. 

This  preassessment  process  also 
allows  the  trustee{s)  to  collect 
ephemeral  or  perishable  data  that  may 
be  lost  if  not  collected  immediately, 
data  that  are  necessary  to  make  a 
determination  required  in  the 
Preassessment  Phase,  and  data 
necessary  for  any  of  the  damage 
assessment  procedures.  The  extent  of 
data  collection  is  left  to  the  discretion 
of  the  trustee(s).  Since  the 
circumstances  surrounding  any 
discharge  will  vary,  only  general  time 
frames  can  be  suggested  for  completing 
the  Preassessment  Phase. 

Comment:  Some  commenters 
indicated  that,  where  the  RP(s)  is 
adequately  remedying  injuries  to  natural 
resources,  considerable  effort  and 
expense  of  conducting  any  part  of  an 
assessment  are  unnecessary.  Another 
commenter  noted  that  small  offshore 
discharges  that  pose  no  threat  to  natural 
resources  do  not  justify  the  trustee(s) 
conducting  a  preassessment. 

Response:  NOAA  disagrees  with  the 
general  thrust  of  these  comments.  While 
many  discharges  will  not  require  a 
comprehensive  damage  assessment  in 
order  to  fulfill  the  mandate  under  OPA, 
the  trustee(s)  must  make  some  type  of 
determination  shortly  following  a 
discharge  of  what  type  of  damage 
assessment  should  be  completed,  if  any. 
Further,  even  if  the  RP(s)  responds 
adequately  to  the  discharge,  the  lost  use 
value  pending  restoration  is  still 
recoverable. 

Comment:  Many  commenters 
suggested  developing  a  plan  that  allows 
the  trustee(s)  to  make  decisions  based 
on  data  collection  eiTorts.  Such  a 


framework  should  address  the  nature 
and  extent  of  injuries  to  natural 
resources  and/or  services.  Another 
commenter  was  concerned  that 
preassessment  should  not  be  distinct 
from  data  collection  and  early  sampling. 

Response:  NOAA  considers 
identification  and  extent  of  injuries  to 
natural  resources  and/or  services  as 
essential  and  is  incorporating  those 
factors  into  the  Preassessment  Phase.  In 
the  Preassessment  Phase,  the  trustee(s) 
will  consider  the:  Nature  of  the 
discharge  and  environmental  setting; 
potential  for  exposure,  injury,  and  risk; 
extent  of  injury;  and  estimated  damages. 
Such  a  framework  will  aid  the  trustee(s) 
to  select  the  most  appropriate  damage 
assessment  approach,  if  any.  Data 
collection  and  analysis  may  be 
conducted  throughout  the 
Preassessment  Phase. 

Comment:  One  commenter  indicated 
the  importance  of  realizing  that  the 
quantity  of  oil  estimated  during  the 
preassessment  is  only  an  estimate  and  is 
certainly  subject  to  change. 

Response:  Oil  quantity  and  other 
estimates  made  during  the 
preassessment  are  preliminary  and 
subject  to  change  as  additional 
information  is  collected  by  the 
trustee(s). 

Comment:  Most  commenters 
indicated  that  both  data  collection  and 
early  sampling  activities  are  helpful  in 
defining  the  need  for  potential  damage 
assessment  and  restoration  and  were 
supportive  of  such  efforts  so  long  as 
they  were  relevant  to  existing  or 
anticipated  injury  to  natural  resources 
and/or  services.  A  few  commenters 
questioned  the  utility  of  baseline  data 
collection,  and  others  questioned  the 
usefulness  of  early  sampling  efforts  as 
originally  outlined  in  the  ANPRM. 
Another  commenter  indicated  that 
baseline  data  collection  might  be 
redundant  to  other  ongoing  efforts. 

One  commenter  suggested  that  all 
compiled  information  be  put  in  a  form 
that  would  also  prove  useful  in  future 
prespill  planning.  Some  commenters 
offered  examples  of  the  type  and 
sources  of  information  that  should  be 
used. 

Response:  NOAA  agrees  that  only 
information  on  natural  resources  and/or 
services  (current  or  plarmed)  that  the 
Irustee(s)  considers  relevant  should  be 
collected.  The  information  should 
provide  a  connection  to  the  damage 
assessment  process  and  likely 
restoration  actions. 

Baseline  collection  eiTorts  could 
provide  a  basis  for  information  needed 
during  the  Preassessment  Phase. 
Baseline  data  collection  should  not  be 
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redundant,  but  should  be  coordinated 
with  other  data  collection  efforts. 

NOAA  agrees  that  the  information 
collected  could  be  useful  in  future 
prespill  planning  activities  and  is 
recommending  such  integration.  NOAA 
is  also  providing  information  on  the 
types  and  sources  of  information  that 
might  be  required  in  the  Preassessmenl 
Phase  in  the  proposed  rule  and  the 
Preassessment  Phase  Guidance 
Document. 

Comment:  Several  commenters 
stressed  the  importance  of  baseline  data 
and  reference  areas  over  background 
data.  If  these  areas  are  properly  selected, 
then  such  data  may  provide  the  best 
type  of  information  to  estimate  injury 
than  are  baseline  and  historical 
comparisons.  Both  baseline  and 
reference  information  serve  as  the  basis 
for  damage  assessment  and  restoration. 

Response:  NOAA  agrees  with  these 
comments  and  has  incorporated  this 
notion  in  the  proposed  rule. 

Comment:  At  least  one  commenter 
stressed  that  preassessment  activities 
must  be  consistent  with  the  NCP  or 
other  response  plans  developed  under 
OPA. 

Besponse:  NOAA  agrees.  The 
Preassessment  Phase  stresses 
coordination  and  following  all 
applicable  plans  (i.e.,  area  contingency 
plans,  etc.)  in  order  lo  ensure 
consistency  and  efficiency. 

Comment:  Some  commenters 
encouraged  the  early  participation  of  the 
RP(s)  in  the  preassessment  and 
assessment  process.  Early  cooperation 
could  set  the  tone  for  a  productive  joint 
assessment  and  allow  the  trustee(s)  and 
RP(s)  to  settle  major  issues,  including 
the  scope  of  the  damage  assessment  and 
funding.  The  lack,  of  early  participation 
and  cooperation  could  result  in  parallel 
assessments.  Others  were  concerned 
that  early  participation  by  the  RP(s) 
might  encourage  the  trustee(s)  to  delay 
the  process  while  negotiating  with  the 
RP(s).  In  addition,  the  RP(s)  could 
influence  the  trustee(s)  to  lessen  the 
scope  of  the  preassessment  and  eventual 
assessment.  Other  commenters 
indicated  that  it  should  be  the  option  of 
the  RP(s)  whether  to  participate  in 
preassessment,  and  the  RP(s)  should  not 
be  forced  to  do  so.  To  encourage 
participation  early  in  the  damage 
assessment  process,  one  commenter 
suggested  that  the  RP(s)  have  an  active 
role,  if  desired,  in  the  development  and 
implementation  of  data  collection  and 
early  sampling  activities,  and  that  the 
information  and  cost  be  shared  on  a 
mutually  acceptable  basis.  Another 
commenter  suggested  that  the  trustee(s) 
should  take  the  lead  role  with  the  RP(s) 
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having  tt  e  opportunity  to  review  and 
commen  on  proposed  activities. 

Fespot  se:  To  tne  extent  practicable, 
NOAA  ei  icourages  the  trustee(s)  to 
invite  co  )perative  RP(s)  participation 
early  in  I  le  damage  assessment  process. 
Such  an  nvitation  is  in  line  with 
NOAA's  joal  of  fostering  cooperation 
and  earlj  resolution  rather  than 
litigatior .  The  trustee(s)  will  maintain 
oversigh  over  all  activities  so  that  the 
quality  a  id  integrity  of  information  are 
ensured.  NOAA  is  also  recommending 
that,  wh<  n  appropriate,  all  data 
coUectio  1  and  analysis  be  coordinated 
with  the  iU'(s)  so  that  there  is  no 
duplicat  on  of  effort.  The  RP(s)  can 
provide  mmediate  financial  and 
technica  support  to  the  preassessment 
process  I  lat  might  be  unavailable  to  the 
trustee(s  .  However,  OPA  provides  that 
the  oven  11  responsibility  for  any  part  of 
the  asses  sment  resides  with  the 
trustee(s  .  It  will  be-up  to  the  trustee(s) 
in  each  |  reassessment  to  determine  the 
appropriate  involvement  of  the  RP(s). 
Where  tl  e  RP(s)  is  known,  the  trustee(s) 
may  con  act  the  RP(s)  and  invite  the 
RP(s)  to  )articipate  in  the 
preasses  sment.  However,  the  trustee(s) 
cannot  s  gnificantly  delay  the  onset  of 
the  preai  sessment  while  waiting  for  a 
response  from  the  RP{s).  The  proposed 
rule  doe  i  not  require  participation  of  the 
RP(s).  Tl  us,  the  RP(s)  may  always  opt' 
not  to  p£  rticipate. 

Comn,  ent:  One  commenter  argued  the 
RP(s)  mi  St  be  allowed  to  conduct  a  full 
scientifii :  assessment  to  determine 
actual  dj  mages,  regardless  of  the 
assessmi  nt  procedure  chosen  by  the 
trustee(s  .  Another  commented  that  the 
RP(s)  mv  St  be  in  agreement  with  the 
selectioi  of  modeling  to  assess  damage. 

Fespo  ise:  Section  990.23  of  the 
propose*  1  rule  allows  the  RP(s)  to 
request  t  more  comprehensive  damage 
assessmi  snt  than  the  trustee(s)  selection 
if  the  RF  (s)  is  willing  to  bear  the 
addition  al  costs  at  the  outset  of  the  more 
comprel  ensive  assessment.  The  RP(s)  is 
also  free  to  fund  a  separate  assessment. 

Comn  ent:  Another  commenter  ai;gued 
that  the  lP{s)  should  not  be  allowed  to 
conduct  a  different  tyf>e  of  assessment 
to  be  pn  sented  in  court  when  they  are 
dissatisi  ed  with  the  trustee's  damage 
assessm  mt  selection.  If  the  RP(s)  does 
disagree  with  the  selection,  he  should 
be  requi  "ed  to  submit  a  contrary 
position  early  in  the  administrative 
process  n  an  attempt  to  persuade  the 
trustee  tb  reconsider.  The  trustee's 
selectioa  should  be  reviewed  on  the 
administrative  record.  Another 
commented  that  the  RP(s)  should  not  be 
allowed|to  challenge  simplified 
method*  of  assessment  based  on  the  fact 
that  mote  accurate  data  exist,  since 


JMI 


protracted  litigation  would  defeat  their 
very  purpose. 

Besponse:  As  mentioned  above,  the 
proposed  rule  does  allow  the  RP(s]  to 
request  and  fund  a  more  comprehensive 
damage  assessment.  NOAA  agrees  that 
the  trustee(s]  should  be  notified  of  the 
RP's(s')  request  early  in  the  process  and 
provides  for  that  early  notification.  In 
addition,  the  trustee(s)  decisions  must 
be  documented  in  the  administrative 
record,  including  the  choice  of  an 
as.sessment  procedure.  NOAA's 
proposed  rule  establishes  that  a 
reviewing  court  will  be  limited  to  the 
administrative  record. 

Comment:  At  least  one  commenter 
indicated  that  public  participation  in 
the  preassessment  is  vital  and  that 
preassessment  decisions  should  be  • 
available  for  m^lic  review. 

Besponse:  Sroce  discharges  of  oil  are 
dynamic  and  rapid  events,  the  early 
activities  of  the  trustee(s)  will 
necessarily  be  conducted  without 
concurrent  public  review  and  comment. 
As  indicated  in  the  prespill  planning  of 
the  proposed  rule,  the  trustee(s)  is 
encouraged  to  involve  the  public  in  the 
formation  of  plans  of  what  to  do  in  case 
of  a  discharge.  In  addition.  §  990.20(e)  of 
the  proposed  rule  requires  that  the 
trustee(s)  prepare  a  Preassessment 
Report,  which  will  be  available  for 
public  review  as  part  of  the  assessment 
record. 

Comment:  One  commenter  indicated 
the  requirement  in  43  CFR  11.23(b), 
which  calls  for  a  "reasonable  probability 
of  making  a  successful  claim,"  is 
noticeably  lacking  from  the  proposal  in 
the  ANPRM  of  March  13, 1992. 

Besponse:  NOAA  agrees.  This 
proposed  rule  provides  language  based 
on  the  potential  for  injury  resulting  from 
the  discharge  of  oil.  The  trustee(s) 
should  first  seek  to  recover  damages 
from  the  RP(s).  If  the  RP(s)  is  insolvent 
or  unreachable  under  OPA,  NOAA's 
position  is  that  such  claims  may  then  be 
pursued  from  the  Oil  Spill  Liability 
Trust  Fund  under  section  1012(a)(4)  of 
OPA. 

Comment:  Another  commenter 
suggested  that  "reasonable  cost"  be 
more  clearly  defined. 

Besponse:  NOAA  has  revised  the 
definition  of  reasonable  co.st.  All  costs 
of  conducting  the  overall  assessment  in 
accordance  with  this  proposed  rule  are 
reasonable.  Although  no  longer 
included  in  the  definition  of  reasonable 
cost,  the  trustee(s)  should  be  cautious   _ 
about  proceeding  with  assessments  in 
which  the  anticipated  costs  of 
conducting  the  total  assessment  (not 
individual  studies)  are  more  than  the 
anticipated  damages. 


Comment:  One  commeoter  suggested 
that  a  RP  who  responds  quickly  to  the 
discharge  and  is  cooperative  should  be 
awarded  good  iaith  points  and  reduced 
assessment  costs. 

Besponse:  The  RP(s)  that  has 
adequately  responded  to  the  discharge 
may.  in  effect,  have  reduced  the 
damages  for  injuries  to  natural  resources 
since  rapid  containment  and  cleanup 
would  likely  reduce  the  effect  of  the  oil 
in  the  environment.  However,  OPA  does 
not  provide  the  trustee(s)  the  authority 
to  reduce  damage  claims  for  any  RP(s) 
on  this  basis.  It  is  expected  that  the 
overall  costs  of  conducting  assessments 
will  be  lower  to  the  RP(s)  when  the 
RP(s)  is  cooperative,  since  both  the 
RP(s)  and  trustee(s)  will  not  be 
conducting  separate  assessments. 

Comment:  Several  commenters 
suggested  that  funding  be  available  to 
the  trustee(s)  to  conduct  data  collection 
and  early  sampling  and  that  funding  not 
be  subject  to  a  lengthy  approval  process. 
In  addition,  some  commenters  suggested 
that  NOAA  establish  a  fund  through  the 
proposed  rule  that  would  provide  funds 
for  emergency  response/restoration 
actions. 

Besponse:  OPA  does  not  authorize 
NOAA  to  establish  such  a  fund  for 
either  purpose.  It  is  NOAA's  position 
that  uncompensated  costs  of  emergency 
restoration  actiorts  authorized  under 
§990.25  may  be  pursued  as 
uncompensated  claims  under  section 
1012(a)(4). 

Comment:  A  commenter  argued  for 
allowing  the  use  of  increased  costs 
required  to  protect  natural  resources  at 
risk  from  a  discharge  to  be  recoverable, 
if  these  costs  are  not  covered  by  private 
claimants.  The  commenter  concluded 
that,  often  such  increased  costs  are  a 
reasonable  estimate  of  the  value  of 
natural  resources  at  risk. 

Besponse:  The  proposed  rule  allows 
recovery  of  such  increased  costs. 
However,  it  would  not  be  correct  to 
suggest  that  such  additional  costs  are,  in 
any  way,  a  measure  of  the  true  value 
society  places  on  natural  resources  at 
risk.  For  example,  if  a  discharge  of  oil 
were  to  occur  in  an  area  adjacent  to  a 
breeding  and  rearing  habitat  for  an 
endangered  or  threatened  species,  the 
cost  of  preventing  the  oil  from  fouling 
that  habitat,  and  thus  injuring  the 
resident  population  of  animals,  would 
have  no  obvious  or  direct  relationship  to 
the  "value"  society  places  on  those 
endangered  or  threatened  species. 

Comment:  Se\'eral  commenters 
cautioned  against  NOAA  requiring  the 
trustee(s)  to  estimate  costs  of  assessment 
and  restoration  activities.  Many 
indicated  that  this  practice  would  lead 
to  a  strict  cost/benefit  analysis  and  such 


estimates  are  preliminary  and  may  be 
substantially  revised  as  new  information 
is  collected.  Others  indicated  that  such 
estimates  are  not  needed  in  the 
Preassessment  Phase. 

Besponse:  Since  the  costs  of 
conducting  an  assessment  and  ' 

restoration  are  a  part  of  the  measure  of 
damages  under  OPA,  NOAA  feels  that 
preliminary  estimates  of  both  are 
necessary  for  determining  cost 
effectiveness  and  for  planning  purposes. 
However,  such  estimates  at  this  stage 
are  merely  preliminary  and  are  to  be 
used  in  determining  whether  to  proceed 
with  further  assessment  procedures. 
Estimates  are  subject  to  change  as  more 
information  is  collected.  The  trustee(s) 
is  cautioned  against  using  these 
preliminary  figures  for  other  purposes 
since  they  are  subject  to  change.  A  strict 
cost/benefit  analysis  is  not  required  by 
OPA  or  this  proposed  rule. 

Comment:  At  least  one  commenter 
indicated  that  the  regulations  should 
identify  the  recoverable  costs  and 
require  the  trustee(s)  to  document  such 
costs. 

Besponse:  NOAA  agrees,  and 
§  990.20(e)  of  the  proposed  rule 
identifies  examples  of  preassessment 
costs  and  requires  adequate 
documentation. 

Comment:  Several  commenters 
indicated  the  usefulness  of  emergency 
restoration  activities  in  reducing  injury 
and  future  restoration  costs.  Others 
recommended  limited  public  review  of 
such  actions  due  to  the  emergency 
situation,  yet  noted  efforts  should  be 
made  to  keep  the  public  informed  of 
such  activities. 

Besponse:  NOAA  agrees  and  provides 
for  emergency  restoration  in  §  990.25  of 
the  proposed  rule.  Since  these  actions 
would  only  be  taken  in  emergency 
situations,  full  public  review  and 
comment  would  be  impossible. 
However,  to  the  extent  practicable,  the 
trustee(s)  should  keep  the  public 
informed  of  such  actions.  Of  course, 
such  actions  will  be  a  part  of  the 
Preassessment  Report  and  eventually 
part  of  the  Report  of  Assessment.  As 
part  of  prespill  planning,  generic 
restoration/protective  plans  could  be 
developed  with  public  review. 

Comment:  One  commenter  requested 
that  the  rule  should  not  limit  emergency 
restoration  to  situations  involving 
endangered  or  threatened  species  and 
their  habitats. 

Besponse:  NOAA  agrees,  and  no  such 
limitation  is  proposed  in  §  990.25. 

Comment:  Some  comroentere  raised 
concern  over  a  trustee(s)  conducting 
emergency  restoration  without 
coordinating  with  the  response  agency. 
Others  indicated  that  such  actions 


should  be  part  of  the  established 
response  mechanism. 

Besponse:  NOAA  agrees  with  this 
concern.  In  tife  proposed  rule,  the 
trufitfie(s)  is  to  take  emergency 
restoration  only  after  notification  and/or 
consultation  with  the  response  agency 
and  the  trustee's(s')  determination  that 
current  or  anticipated  response  actions 
are  insufficient.  The  response 
agency(ies)  and  where  identified,  the 
RP(s).  should  be  given  an  opportunity  to 
address  the  emei^ncy  situation  before 
the  trustee(s)  takes  such  actions,  in 
addition,  NOAA  recognizes  that  the 
possibility  of  needing  to  conduct  such 
emergency  restoration  should  be  greatly 
reduced  following  the  completion  of  the 
Fish  and  Wildlife  and  Sensitive 
Environments  Plan  required  under 
section  4201  of  OPA.  However, 
emergency  restoration  will  be  incident- 
or  resource-specific  and  may  not  be 
specifically  identified  in  the  Fish  and 
Wildlife  and  Sensitive  Environments 
Plan. 

Comment:  Other  commenters 
indicated  that  emergency  restoration 
was  not  properly  part  of  the 
Preassessment  Phase. 

Besponse:  NOAA  has  included  this 
subpart  under  the  Preassessment  Phase 
because  that  is  the  time-frame  during 
which  the  trustee(s)  may  likely  be  faced 
with  the  possibility  of  conducting 
emergency  restoration. 

Comment:  A  number  of  commenters 
provided  support  for  the  development 
of  national,  regional,  and  local 
protocols:  each  respectively  being  more 
specific.  Others  cautioned  against  a 
strong  emphasis  on  the  use  of  local 
plans  and  protocols,  since  a  discharge 
may  never  occur  in  many  areas. 

Besponse:  NOAA  does  not  require  the 
development  of  such  protocols,  but 
encourages  the  trustee(s)  to  develop 
appropriate  protocols  for  assessment 
activities  through  prespill  planning  in 
order  to  avoid  confusion  and  lengthy 
delays  in  a  damage  assessment.  It  is  the 
determination  of  the  trustee(s)  whether 
such  protocols  should  be  developed  for 
specific  area(s).  Areas  that  have  a 
history  of  oil  discharges  will  likely 
benefit  ftx)m  the  development  of  such 
protocols. 

Draft  Assessment/Restoration  Plan 
(DARP) 

Subpart  C  Preamble 

General 

The  proposed  rule  authorizes  the 
trustee(s)  to  use  a  variety  of  assessment 
procedures,  depending  on  the  nature 
and  extent  of  potential  effects  of  the 
discharge  of  oil.  Although  each 
assessment  will  be  incident-specific 
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there  are  many  common  elements.  For 
example,  the  trustee(s)  will  always 
conduct  the  Preassessment  Phase  as 
outlined  in  subpart  B  and  develop  a 
DARP  under  this  subpart.  The  purposes 
of  the  DARP  are  to  ensure  that  the 
assessment/restoration  is  performed  in  a 
planned,  cost-effective,  and  systematic 
manner,  and  provide  for  pubHc  review 
and  comment  of  the  restoration  plans  as 
required  under  section  1006  of  OPA. 
The  DARP  should  be  developed  in 
accordance  with  the  requirements  and 
procedures  in  this  subpart  and  in 
subparts  D,  E,  F,  and  G. 

In  addition,  NEPA  and  ESA 
compliance  shall  be  incorporated  into 
the  rt^toration  planning  process  and  be 
made  part  of  the  DARP.  NEPA 
complements  the  purposes  of  OPA  to 
develop  an  integrated  approach  to 
environmental  planning  and 
decisionniaking.  NOAA  encourages  the 
tru.stee(s)  to  integrate  NEPA  procedures 
with  the  DARP  procedures  described 
below  at  the  earliest  possible  time.  The 
DARP  should  be  combined  with  the 
appropriate  NEPA  document  to  create  a 
.single  integrated  environmental 
planning  tool  for  the  trustee(s)  and  the 
public.  The  scoping  and  public  review 
procedures  of  these  regulations  should 
be  implemented  to  provide  compliance 
with  NEPA. 

NEPA  compliance  should  not  impose 
additional  burdens  upon  the  trustee(s). 
Rather,  those  procedures  normally 
contemplated  as  part  of  the  DARP  can 
be  framed  as  NEPA  analysis  and  full 
NEPA  compliance  achieved  without 
additional  paperwork  or  data  gathering. 
The  regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  require 
environmental  impact  statements  (EIS) 
to  be  analytic  rather  than  encyclopedic 
|40  CFR  1502.2)  and  encourage  the 
discussion  of  impacts  in  proportion  to 
their  signsTicance.  The  DARP  need  not 
be  expanded  in  scope  or  length  to 
achieve  NEPA's  goal  of  producing  an 
environmental  decision  document 
useful  to  the  trustee(s)  and  the  pubHc. 
(40  CFR  1502.14.  40  CFR  102.15)  Rather, 
concise  analysis  of  available  restoration 
alternatives,  and  the  consequences  of 
their  implementation  in  the  post-spill 
environment  is  at  the  heart  of  the  DARP 
as  well  as  any  NEPA  document  with 
which  it  may  be  combined. 

As  mentioned  throughout  this 
preamble  and  proposed  rule,  the 
trustee(s)  is  strongly  encouraged  to 
develop  prespill  plans  for  conducting  an 
assessment  and  restoration.  Those 
prespill  plans  could  be  so  specific  as  to 
identify  the  type  of  assessment 
procedure  and  restoration  actions  likely 
to  be  conducted  under  certain  discharge 
scenarios.  If  so,  the  DARP  should  be 
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consistent  \  lixh  the  actions  identified  in 
the  prespill  plan  to  the  maximum  extent 
practicable  NOAA  also  encourages  the 
trustee(s)  tc  view  the  prespill  planning 
process  as  i  n  opportunity  to  develop 
broad  or  pn  igrammatic  NEPA 
documents  lo  which  future  site  or 
project  spe<  ific  NEPA  documents  may 
be  tiered.  |!  ee  40  CFR  1502.20,  40  CFR 
1502.40)  Tl  e  inclusion  of  the  NEPA 
analysis  wi  h  the  prespill  plan  will 
assist  both  he  trustee(s)  and  the  public 
to  anticipat  s  necessary  restoration 
actions,  the  r  impacts  and  successes, 
and  promol  i  early  resolution  of  oil  spill 
incidents. 

The  DAR  ',  along  with  any  significant 
modiHcatio  is  and  associated  comments 
and  responi  es,  shall  be  placed  in  the 
administrat  ve  record.  The  DARP  shall 
also  becomi  i  the  Report  of  Assessment. 
The  trustee  s)  shall  have  final  approval 
as  to  the  co  itent  and  development  of 
the  DARP.  •  'he  DARP  shall  be 
developed  i  n  order  to  fulfill  applicable 
NEPA  requ  rements.  Those  restoration 
actions  thai  do  not  individually  or 
cumulative  y  have  a  significant  effect  on 
the  human  mvironment  may  be 
categorical^  excluded  from  NEPA 
compliance  by  a  federal  trustee  through 
its  NEPA  ir  iplementation  regulations. 
(See  40  CFI   1.508.4)  The  federal 
trustee(s)  si  ould  also  con.sider  the  need 
for  coastal !  tates  consistency 
evaluations  and  rulings,  pursuant  to  the 
Coastal  Zor  e  Management  Act  for  the 
DARP. 

NOAA  sf  ecifically  solicits  comments 
upon  NEP/  compliance  and  the 
availability  of  the  "functional 
equivalenc(  "  doctrine  to  federal 
trustees. 


Content 
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year)  studies,  the  trustee(s)  need  not 
develop  all  components  of  the  DARP 
simultaneously,  but  may  develop 
annual  reports  to  update  the  DARP  as 
the  assessment  progresses. 

Each  DARP  should  include  the 
following  common  elements.  First,  the 
DARP  shall  identify  the  discharge  of 
concern  and  give  descriptions  of  the 
natural  resources  and/or  services 
involved.  The  trustee(s)  should  include 
a  statement  of  authority  for  asserting 
trusteeship,  or  co-trusteeship,  for  those 
natural  resources  and/or  services 
considered  in  the  DARP.  The  DARP 
shall  also  include  the  Preassessment 
Phase  Report  and  the  information 
requirements  of  each  of  the  assessment 
procedures,  as  described  in  subparts  D, 
E,  F,  and  G.  For  example,  for  a  Type  A 
assessment,  subpart  E  requires  that  the 
trustee(s)  provide  a  copy  of  the  inputs 
used  to  apply  the  model.  These  are  the 
types  of  information  requirements  that 
would  be  included  in  a  DARP  for  a  Type 
A  assessment.  Therefore,  the  level  of 
detail  for  each  component  of  the  DARP 
shall  be  consistent  with  what  is 
apprppriate  for  the  type  of  assessment 
procedures  being  conducted. 

Development 

Because  of  the  dynamic  nature  of 
discharges  of  oil,  the  trustee(s)  should 
begin  implementation  of  the  injury 
determination  and  quantification 
components  of  the  assessment/ 
restoration  as  soon  as  practicable  after 
these  components  are  developed  and 
approved  by  the  trustee(s).  As  data  are 
produced  in  the  injury  determination 
and  quantification  compvonents,  the 
trustee(s)  should  then  complete  the 
restoration  component  and  design  of  the 
compensable  values  component  for  the 
injured,  natural  resources  and/or 
services.  However,  except  as  provided 
for  in  prespill  plans  (§  990.30(c)  of  the 
proposed  rule)  or  for  emergency 
restoration  (§990.25  of  the  proposed 
rule),  the  restoration  planning  and 
compensable  values  components  may 
not  be  implemented  before  public 
review  and  comment,  as  discussed 
below. 

Where  there  are  multiple  trustees, 
these  trustee(s)  should  also  jointly 
develop  the  DARP.  The  proposed  rule 
provides  that,  where  there  are  multiple 
trustees,  a  lead  administrative  trustee 
should  be  designated  to  administer  the 
DARP.  The  lead  administrative  trustee 
should  act  as  coordinator  and  contact 
regarding  all  aspects  of  the  DARP.  The 
trustees  are  encouraged  to  cooperate  and 
coordinate  any  DARP  that  involves 
coexisting  or  contiguous  natural 
resources  or  concurrent  jurisdiction,  biit 
they  arrange  to  divide  responsibility  for 


implementing  the  components  of  the 
assessment  in  any  manner  that  is  agreed 
upon  by  all  of  the  affected  natural 
resource  trustees. 

The  proposed  rule  requires  public 
involvement  in  various  aspects  and 
stages  of  the  assessment/restoration 
process.  Therefore,  the  proposed  rule 
does  not  require  the  trustee(s)  to  seek 
public  review  and  comment  of  in|ury 
determination/quantification  studies 
proposed  in  the  DARP  except  those 
undertaken  pursuant  to  a  CDA.  For  the 
compensation  formula,  the  Type  A 
model,  and  the  EDA,  the  trustee(s)  need 
only  notify  the  public  as  to  the  type  of 
assessment  procedure  being  conducted. 
The  trustee(s),  however,  always  has  the 
option  to  provide  for  formal  public 
review  and  comment  should  the 
trustee(s)  deem  this  appropriate.  For  a 
CDA,  the  trustee(s)  must  provide  for 
public  review  and  comment  of  the 
injury  determination  and  quantification 
studies. 

The  trustee(s)  must  provide  an 
opportunity  for  public  comment  on  the 
restoration  component  of  the  DARP. 
Where  there  is  no  Regional  Restoration 
Plan  developed  and  adopted  following 
public  review  and  comment  pursuant  to 
prespill  planning,  as  described  in 
§990.16  of  this  part,  the  trustee(s)  must 
provide  for  public  review  and  comment 
of  the  restoration  component  of  DARPs 
developed  pursuant  to  the 
compensation  formula.  Type  A  model, 
EDA,  and  CDA.  However,  where  a 
Regional  Restoration  Plan  has  been 
developed  and  adopted,  following 
public  review  and  comment  pursuant  to 
prespill  planning,  as  described  in 
§  990.16  of  this  part,  the  trustee{s)  must 
notify  the  public  of  the  availability  of  a 
DARP  for  a  compensation  formula  or 
Type  A  assessment  and  seek  comment 
on  that  decision.  The  trustee(s)  may 
provide  for  such  public  comment  on 
each  assessment  using  a  compensation 
formula  or  Type  A  assessment  or  may 
provide  periodic  notice  (e.g..  once  a 
month)  of  the  intent  to  apply  several 
recoveries  from  these  assessments  to  a 
Regional  Restoration  Plan.  The  trustee(s) 
must  provide  for  public  review  and 
comment  of  the  restoration  components 
of  DARPs  developed  pursuant  to  an 
EDA  or  CDA. 

It  is  at  the  discretion  of  the  trustee(s), 
however,  to  provide  for  notification, 
review,  and  comment  of  those  portions 
of  the  DARP  concerning  the  calculation 
of  compensable  values.  The  trustee(s),  at 
his  discretion,  may  withhold  the 
descriptian  of  studies  and 
methodologies  for  determining  the 
damages  for  the  compensable  values 
from  public  review  and  comment  Such 
damages  are  still  aQonlad  the  rebuttable 


presumption,  but  may  not  be  eligible  for 
judicial  review  on  the  record. 

Where  the  trustee(s)  is  required  to 
provide  for  public  review  and  comment, 
the  trustee(s)  must  provide  a  minimum 
of  30  calendar  days.  The  trustee(s),  in 
his  discretion,  may  grant  reasonable 
extensions  for  that  review.  Notification 
or  publication  of  a  DARP  may  be 
provided  in  a  pubUcation  of  local,  state, 
regional,  or  national  circulation,  as 
deemed  appropriate  to  the  scope  of  the 
assessmentyrestoration  by  the  trustee(s). 

The  proposed  rule  states  that  the 
DARP  may  be  modified  at  any  stage  of 
the  assessment/restoration  process  as 
new  information  becomes  available. 
Any  modification  to  the  DARP  that  is 
significant  in  the  judgment  of  the 
trustee(s)  shall  be  made  available  for 
review  and  comment  for  a  period  of  at 
least  30  calendar  days,  with  reasonable 
extensions  granted  at  the  discretion  of 
the  trustee(s).  before  tasks  subject  to 
modification  are  begun.  However,  any 
modification  to  the  DARP  that  is  not 
significant  in  the  judgment  of  the 
trustee(s)  may  be  made  available  for 
review  at  the  discretion  of  the  trustee{s), 
but  the  implementation  of  such 
modification  need  not  be  delayed  as  a 
result  of  such  review. 

The  proposed  rule  provides  that  the 
trustee(s)  must  review  and  respond  to 
public  comments  during  preparation  of 
the  restoration  component  of  the  DARP. 
In  addressing  comments  received 
concerning  the  proposed  restoration 
approach,  it  is  not  necessary  for  the 
trustee(s)  to  respond  to  each  comment 
received.  Comments  may  be 
summarized  in  like-subject  areas  and 
responded  to  only  once. 

Finally,  the  proposed  rule  provides 
that,  at  the  option  of  the  trustee(s),  and 
if  agreed  to  by  any  RP(s)  acting  jointly, 
the  RP(s)  or  any  other  party  under  the 
direction,  guidance,  and  monitoring  of 
the  trustee(s)  may  implement  all  or  any 
part  of  the  DARP  as  approved  by  the 
trustee(s).  Any  decision  to  involve  the 
RP(s)  shall  be  documented  in  the  DARP. 

Other  Common  Elements  of  a  DARP 

Protocols:  Selection  or  development 
of  specific  data  collection  protocols  in 
the  preassessment  and  assessment/ 
restoration  activities  is  left  to  the 
discretion  of  the  trustee(s)  because  of 
the  incident-specific  nature  of 
discharges  and  broad  range  of  natural 
resources  and/or  services  potentially 
affected.  Therefore,  only  general 
guidelines  for  protocol  selection  are 
provided  to  the  trustee(s)  in  this 
preamble  and  proposed  rule.  Protocols 
should  be  chosen  that:  (1)  Are 
applicable  to  the  dischaige  and 
environmental  setting:  (^  are  coat 


effective;  and  (3)  will  provide 
information  consistent  with  data  quality 
requirements.  Factors  thaft  should  be 
considered  in  selecting  the  protocols 
include,  but  are  not  limited  to:  (1)  The 
nature  of  the  discharge  and 
environmental  setting;  (2)  applicable 
study  design  requirements,  such  as  that 
developed  by  Green,  R.H.,  Sampling 
Design  and  Statistical  Methods  for 
Environmental  Biologists;  )ohn  Wiley  & 
Sons,  New  York.  NY  (1979);  (3)  QA  and 
data  management  requirements:  (4) 
potential  human  health  and  safety;  and 
(5)  benefits  and  costs  of  alternative 
protocols. 

Where  practicable,  the  trustee(s) 
should  use  protocols  that  are 
scientifically  verified,  well  documented 
and  standardized  by  the  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA).  U.S.  Fish  and  Wildlife  Service, 
U.S.  Army  Corps  of  Engineers, 
American  Society  for  Testing  and 
Materials,  American  Public  Health 
Association.  Organization  of  Economic 
Cooperation  and  Development,  or  other 
government  or  scientific  ^encies.  Some 
protocols  may  not  be  standardized  but 
nevertheless  are  appropriate  for 
incident-specific  evaluations  or  may  be 
the  only  protocols  available  at  the  time. 
Other  protocols  may  need  to  be 
modified  or  developed.  The  trustee(s) 
should  have  the  option  to  use  whatever 
protocols  may  be  relevant  to  the 
discharge. 

Quality  Assurance  (QA):  When 
practicable,  data  collection  in 
preassessment  and  subsequent  damage 
assessment  should  be  consistent  with 
the  QA  guidance  developed  by  the  U.S. 
EPA,  Guidelines  and  Spedfications  for 
Preparing  Quality  Assurance  Program 
Plans;  Office  of  Monitoring  Systems  and 
Quality  Assurance.  Washington,  DC, 
EPA-QAMS-005/80.  (1980);  U.S.  EPA. 
Interim  Guidelines  and  Specifications 
for  Preparing  Quality  Assurance  Project 
Plans:  Office  of  Monitoring  Systems  and 
Quality  Assurance.  Washington,  DC 
EPA-QAMS-005/80.  (1980);  and  U.S. 
EPA,  Preparing  Perfect  Project  Plans; 
Office  of  Research  and  Development. 
Cincinnati,  OH,  EPA/600/9-89/067. 
(1989).  The  Program  Plan  outlines  the 
overall  quality  of  assessment  activities; 
addressing  QA  issues  in  regard  to 
policy,  planning,  review,  and 
implementation.  Project  Plans,  a  vital 
part  of  the  Program  Plan,  serve  as 
guidance  on  aspects  of  data  collection 
for  the  individual  studies  comprising 
the  damage  assessment.  Preassessment 
project  plans  should  serve  to  assess 
suppositions  for  the  damage  assessment 
process.  FHA  profect  plmis  may  be 
combined  among  studies  with  similar 
scope  and  substance.  CDA  pvoject  plans 
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should  be  of  sufficient  scope  and 
substance  that  they  can  stand  on  their 
own.  The  trustee(s)  should  develop  both 
Program  and  Project  Plans  in  an  EDA 
and  a  CDA. 

It  is  understood  that  due  to  the  nature 
of  oil  discharges,  certain  QA 
requirements  as  prescribed  by  the  U.S. 
EPA  may  not  be  practicable.  Therefore, 
the  trustee(s)  is  encouraged  to  develop 
his  own  QA  plans  to  allow  for  relevant 
data  collection.  Data  collection 
involving  actual  measurement  may  also 
be  subject  to  the  provisions  concerning 
human  health  and  safety  and 
applicability  of  natural  resource 
protection  statutes. 

Data  Management:  Where 
appropriate,  the  trustee(s)  should  also 
develop  a  data  management  plan.  This 
is  most  appropriate  for  an  EDA  or  a 
QDA.  Establishment  of  a  data 
management  system  provides  efficient 
access  to  collected  data  and 
information.  The  trustee(s)  is 
encouraged  to  develop  such  a 
centralized  data  management  plan,  if 
not  done  so  during  prespill  planning,  to 
accommodate  the  volume  and 
complexity  of  data.  An  effective  data 
management  plan  should  address,  at  a 
minimum,  the  following:  (1)  Type  and 
volume  of  data;  (2)  uses  of  the  data;  (3) 
existing  data  management  capabilities: 
(4)  types  of  analyses  conducted;  (5)  QA 
needs;  (6)  reporting  requirements;  and 
(7)  access  to  data  further  information  is 
available  in  the  Preassessment  Phase 
Guidance  Document  referenced  earlier 
in  this  preamble. 

Responses  to  Comments 

Comment:  One  commenter 
recommended  that  damage  assessment 
contingency  plans  not  be  rigidly  drawn. 
The  commenter  cautioned  that  such  a 
plan  could  become  a  liability  where  the 
nature  of  a  particular  discharge  is  not 
contemplated  in  the  plan.  Further,  it 
could  be  an  unwise  expenditure  to 
develop  a  contingency  plan  broad 
enough  in  scope  to  address  an  endless 
array  of  possible  discharges. 

Response:  NOAA  agrees  that  damage 
assessment  and  restoration  plans  should 
not  be  rigidly  drawn. 

Comment:  One  commenter  stated  that 
NOAA  must  guard  against  the  frivolous 
spending  of  company  funds,  when  the 
company  has  little  or  no  input  into  how 
that  money  is  spent. 

Response:  NOAA  agrees.  The 
assessment/restoration  guidance 
procedures  allow  for  public  notice, 
comment,  and  consideration  of  all 
public  comment  before  a  final 
restoration  plan  is  developed.  These 
procedures  should  mitigate  against  any 
frivolous  expenditures. 
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Comment:  Most  commenters 
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Compensition  Formulas 

Subpart  D  Preamble 

General 

Throug  J  this  proposed  rule,  NOAA  is 
providing  the  trustee(s)  with  a  variety  of 
assessmei  t  procedures  in  recognition  of 
the  need   or  flexibility  in  dealing  with 
situations  that,  by  their  nature,  are 
incident-!  pecific.  The  criteria  for  the 
selection  )f  any  procedure  are  not  rigid, 
nor  does  1  le  proposed  rule  require  the 
trustee(s)  o  select  a  particular 
procedur^  for  a  particular  discharge.  To 
assist  the  trustee(s)  in  making  this 
decision,  NOAA  is  providing  guidance 
to  the  tru9ee(s)  in  selecting  the 
procedure  most  appropriate  for  a 
particularldischarge.  The  trusteefs)  is 
then  able  lo  choose  among  the  various 
procedures  based  upon  the      \ 
circumst^ces  of  the  discharge  or  the 
resources  end/or  services  involved. 
However,  idue  to  the  large  number  of 
small  discharges,  it  is  expected  that  the 
trustee(s)  will  use  the  compensation 
formulas  ( ir  the  Type  A  model  to 
determine  damages  more  frequently 
than  eithe  r  the  EDA  or  the  CDA. 

The  ava  liability  of  a  compensation 
formula  oi  a  computer  model  for  a 
particular  discharge,  for  example,  would 
not  neces^rily  rule  out  the  use  of  an 
expedited  or  comprehensive  damage 
assessment  procedure  where  the 
trustee(s)  finds  that  either  the  formula  or 
the  model  would  not  be  the  best  method 
for  assess^g  damages.  Parallel 
assessments  using  a  combination  of 
more  than  one  procedure  may  be 
allowed,  {  rovided  there  is  no  double 
recovery.  NOAA  is  suggesting  that  the 
trustee(s)  tnay  exercise  best  professional 
judgment  \n  fashioning  an  approach  to 
an  assessitent  using  the  four  proposed 
procedure^  singly  or  in  some 
combination.  This  approach  is 
consistent  in  concept  with  the  parallel 
assessmer  Is  provided  for  under  the 
current  Q  RCLA  rule. 
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The  compensation  formulas  were 
developed  after  extensive  review  of  the 
scientific  and  economic  literature,  with 
particular  emphasis  on  restoration  of 
various  habitat  types.  This  information 
was  then  compiled  to  be  used  with  both 
the  current  Type  A  model  for  Coastal 
and  Marine  Environments  and  a  draft 
version  of  the  Type  A  model  under 
development  for  the  Great  Lakes 
Environment  in  developing  the 
compensation  formulas.  NOAA  is 
proposing  these  formulas  for  use  in 
certain  circumstances  as  a  reasonable 
approach  to  natural  resource  damage 
assessment.  NOAA  is  specifically 
seeking  comments  on  the 
reasonableness  and  appropriateness  of 
such  an  approach. 

Range  of  Formulas 

The  estuarine/marine  and  inland 
waters  compensation  formulas  proposed 
are  applicable  to  the  vast  majority  of  oil 
discharges.  An  analysis  of  reported 
coastal  oil  discharges  from  1973  through 
1990  shows  that  99.8%  of  the  discharges 
were  less  than  50,000  gallons  (99%  were 
less  than  10,000  gallons).  These 
compensation  formulas  are  available  for 
use  by  the  trustee(s)  for  these  relatively 
small  discharges,  particularly  when 
assessing  discharges  that  occur  in  areas 
where  it  might  be  difficult  or  very  costly 
to  ascertain  precise  environmental 
effects,  e.g.,  small  discharges  in  open 
water  or  discharges  occurring  in  areas 
that  are  subject  to  frequent  discharges. 

The  compensation  formulas  cover  a 
range  of  sizes  by  volume  of  discharge. 
These  ranges  are  broken  down  info  four 
categories:  10  gallons  to  <1,000  gallons; 
1,000  gallons  to  <5.000  gallons;  5.000 
gallons  to  <10,000  gallons;  and  10,000 
gallons  to  50,000  gallons.  Ten  gallons  is 
the  lower  limit  on  discharges  covered  by 
the  compensation  formulas.  NOAA  is 
not  saying  that  discharges  of  less  than 
10  gallons  do  not  cause  injury. 
However,  after  evaluating  thousands  of 
simulations  of  scenarios  involving  very 
small  spills,  NOAA  determined  that  ten 
gallons  is  a  statistically  valid  lower  limit 
for  this  type  of  assessment  procedure. 

An  analysis  of  the  data  used  to 
develop  the  formulas  showed  that  the 
smaller  discharges,  i.e.,  fewer  than  10 
gallons,  were  statistically  meaningless, 
i.e.,  too  much  scatter,  from  which  t<^ 
draw  "average"  assumptions.  HoweVer, 
this  lower  limit  is  not  meant  to  preclude 
recovery  for  these  smaller  discharges. 
There  are  several  options  available  to 
the  trustee{s).  In  some  cases,  it  may  be 
reasonable  for  the  trustee(s)  to  linearly 
extrapolate  downward  from  the  lower 
damage  figure  contained  in  the  formulas 
for  the  10-gallon  discharges.  On  the 
other  hand,  where  the  environmental 


conditions  at  the  time  of  the  discharge 
indicate  that  extrapolation  from  the 
averages  in  the  formulas  is 
inappropriate,  the  trustee(s)  may  apply 
the  Type  A  model  at  43  CFR  11  to  the 
discharge.  Finally,  if  there  are  unusual 
circumstances  that  indicate  the  need  for 
site-specific  analysis,  the  trust ee(s)  may 
decide  that  an  EDA  would  be  more 
appropriate. 

As  for  the  upper  limit  of  50.000 
gallons,  experience  indicates  that 
discharges  over  50,000  gallons  are  likely 
to  result  in  injury  that  would  he  more 
appropriately  addressed  by  another 
assessment  procedure,  e.g..  the  Type  A 
or  EDA.  These  large  discharges  do  not 
typify  the  "small"  discharges  described 
by  the  scenarios  used  to  develop  the 
compensation  formulas.  Determining 
the  "volume"  of  oil  discharged  is 
dependent  upon  whether  the  trustee(s) 
is  using  the  estuarine/marine  formula  or 
the  inland  formula.  This  distinction  is 
due  to  the  different  treatment  of  cleanup 
between  the  two  types  of  water  systems. 
Therefore,  the  discussion  concerning 
estimating  the  volume  discharges  is 
given  below  within  the  discussion  of 
each  formula. 

Damage  Formula 

Generally,  with  increasing  volume 
discharged,  damage  totals  increase 
while  damages  per  gallon  decrease. 
However,  this  relationship  between 
damages  and  volume  discharged  is  a 
complex  non-linear  function  that  varies 
by  scenario.  The  results  of  the  scenarios 
showed  a  definite  damage  curve.  The 
goal  then  was  to  define  as  accurately  as 
possible  the  shape  of  that  curve. 
Breaking  dowm  the  scenarios  into  the 
four  ranges  of  size  defined  earlier  gives 
a  linear  interpolation  of  the  scenario 
results.  The  formula  itself  is  designed  to 
place  the  incident  of  concern  on  a  given 
point  of  the  curve.  The  formula  is  given 
as  "1991$=m(VOL)-^b."  In  this  formula, 
"m"  is  multiplier,  multiplied  by  the 
number  of  gallons  discharged,  that 
represents  the  change  in  dollars  per 
gallons  discharged,  and  "b"  (positive  or 
negative)  represents  the  number  of 
dollars  added  to  that  product  to  arrive 
at  the  actual  damages  for  the  volume 
discharged.  Both  "m"  and  "b"  are  given 
in  the  tables  in  App>endix  A  of  each  of 
the  technical  documents.  "(VOL)"  is  the 
amount  of  oil  discharged,  as  defined  in 
the  proposed  rule.  This  formula,  as 
applied,  defines  damages  as  a  function 
of  volume  discharged. 

The  dollar  figures  produced  by 
applying  the  compensation  formula 
described  above  represent  1991  U.S. 
dollars.  These  damages  calculated  in 
1991  U.S.  dollars  may  be  translated  to 
U.S.  dollars  for  another  year  using  the 


gross  national  product  price  deflator 
price  index.  This  index  may  be  obtained 
from  the  Economic  Report  of  the 
President,  issued  annually,  or  the 
Survey  of  Current  Business,  issued 
monthly,  for  years  not  yet  in  the 
Economic  Report. 

These  formulas  allow  an  estimate  of 
damages  per  gallon,  taking  into  account 
average  restoration  costs  plus  average 
direct  lost  use  values  pending 
restoration.  The  following  types  of 
damages  are  included  in  the  formulas: 
fishery  species  consumptive  use  values 
(fishing),  wildlife  species  consumptive 
use  values  (hunting)  and 
nonconsumptive  (viewing)  use  values, 
restocking  costs  and  direct  restoration 
costs  of  affected  habitats.  Restoration 
costs  are  included  for  restoration 
activities  that  are  technically  feasible 
and  cost-effective. 

Passive  use  (nonuse)  values  are 
currently  not  included  in  the  formulas, 
since,  at  the  time  of  their  development, 
NOAA  determined  that  sufficient 
information  did  not  exist  concerning 
average  passive  use  values  applicable  to 
the  compensation  formula  approach. 
NOAA  has  decided  to  propose  the 
formulas  without  passive  use  values  so 
that  they  would  be  available  for  use  by 
the  trustee(s)  rather  than  delay 
proposing  to  a  future  date.  Even  though 
passive  values  are  not  included  in  the 
proposed  compensation  formulas, 
NOAA  is  considering  how  such  values 
may  be  included.  Therefore,  NOAA 
specifically  requests  comments  on  how 
such  passive  values  might  be  included 
in  the  compensation  formulas.  Until 
that  time,  discharges  under  50,000 
gallons  that  are  likely  to  result  in  a 
significant  loss  in  passive  use  values 
should  be  assessed  under  another 
procedure. 

Variations  in  Type  of  OH,  Region, 
Habitat,  and  Seasons 

The  formulas  assume  degrees  of 
injuries  to  natural  resources  likely  to 
result  from  a  discharge  of  oil.  These 
assumptions  take  into  account  the 
amount  and  type  of  oil  discharged  and 
the  region  and  habitat  type  in  which  the 
discharge  occurs.  The  scenarios 
consider  the  various  discharges  in  each 
of  the  four  seasons.  The  proposed  rule 
defines  the  four  seasons  as:  Winter 
being  from  January  1  through  March  31; 
spring  being  from  April  1  through  June 
30;  summer  being  from  July  1  through 
September  30;  and  fall  being  from 
October  1  through  December  31.  These 
seasonal  boundaries  correspond  closely 
with  biological  seasonal  variations.  The 
trustee(s),  therefore,  identifies  the 
correct  scenario  by  locating  the  season 
in  which  the  date  of  the  discharge  falls. 


This  approach  allows  both  a  national 
consistency  and  a  regional  specificity. 

Damage  Claim 

Section  1017(a)  of  OPA  provides: 
Review  of  any  regulation  promulgated 
under  this  Act  may  be  had  upon 
application  by  any  interested  person 
only  in  the  Circuit  Court  of  Appeals  of 
the  United  States  for  the  District  of 
Columbia.  Any  such  application  shall 
be  made  within  90  days  from  the  date 
of  promulgation  of  such  regulations. 
Any  matter  with  respect  to  which 
review  could  have  been  obtained  under 
this  subsection  shall  not  be  subject  to 
judicial  review  in  any  civil  or  criminal 
proceeding  for  enforcement  or  to  obtain 
damages  or  recovery  of  response  costs. 
Because  the  compensation  formulas 
are  being  developed  as  a  regulation 
through  public  review  and  comment, 
any  challenges  to  the  data  or  models 
used  to  develop  the  formulas  would 
have  to  be  made  within  ninety  days  of 
the  promulgation  of  this  regulation 
rather  than  in  a  particular  natural 
resource  damage  case,  as  provided  in 
section  1017(a)  of  OPA.  If  a  trustee(s) 
uses  one  of  the  compensation  formulas 
in  a  particular  damage  case,  the  RP 
would  still  have  an  opportunity  to 
challenge  the  damage  claim:  however, 
that  opportunity  would  be  limited  to 
challenging  the  applicability  of  the 
formulas  and  the  accuracy  of  any  site- 
specific  input  data  used  by  the 
trustee(s).  The  damages  calculated  by 
the  use  of  the  compensation  formula  are 
conclusive  for  the  injuries  included  in 
that  formula. 

The  damages  computed  by  using  the 
compensation  formulas  may  be 
combined  with  damages  determined  for 
beach  and/or  shoreline  closure.  These 
damages,  along  with  the  reasonable 
costs  of  assessing  those  damages,  are 
included  in  the  demand  presented  to 
the  RP(s)  pursuant  to  §990.81  of  this 
part.  Additional  damages  determined  by 
conducting  a  parallel  assessment  may  be 
added  to  the  damages  determined  with 
the  compensation  formula  so  long  as 
there  is  no  double  recovery. 

The  trustee(s)  shall  document  the  data 
required  to  use  a  compensation  formula. 
This  documentation  shall  be  included 
in  the  Report  of  Assessment  required  by 
§990.80  of  this  part. 

Final  Restoration  Plan 

The  trustee(s)  shall  develop  a  Final 
Restoration  Plan  based  upon  the 
damages  recovered  through  the  use  of  a 
compensation  formula.  This  plan  shall 
be  developed  pursuant  to  subpart  H  of 
this  part. 
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Beferences 

The  proposed  formulas  and 
supporting  documents  for  both  the 
Estuarine  and  Marine  Environments  and 
the  Inland  (Freshwater)  Environments 
are  incorporated  into  tiie  proposed  rule 
by  reference.  They  are:  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessment  under  OPA:  Oil  Spills  Into 
Estuarine  and  Marine  Environments, 
Volumes  I-IV"  and  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessments  under  OPA:  Oil  Spills  Into 
Inland  (Freshwater)  Waters,  Volume  I- 
III."  Copies  can  be  obtained  from  the 
address  at  the  beginning  of  this 
preamble. 

Estuarine  and  Marine  Compensation 
Fomiula 

General 

The  estuarine  and  marine 
compensation  formula  is  based  upon  the 
various  coastal  provinces  with 
representative  habitat  types  for  each  of 
these  provinces,  giving  a  total  of  55 
province/habitat  combinations.  Each 
possible  province/habitat  combination 
has  an  associated  set  of  damage 
estimates  based  upon  each  of  the  four 
seasons,  five  representative  oils,  and 
five  possible  discharge  sizes.  The 
compensation  tables  given  in  Appendix 
A  of  Volume  I  of  the  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessments  under  OPA:  Oil  Spills  into 
Estuarine  and  Marine  Environments 
Document"  (the  Document)  are  based 
upon  simulated  discharge  scenarios  of 
the  possible  combinations  listed  above, 
for  a  total  of  5,500  resulting  damage 
estimate  ranges.  Each  of  these  5,500 
scenarios  has  certain  environmental  and 
other  conditions  that  were  specified  at 
a  predetermined  level  to  allow  for 
representation  of  relatively  "simple" 
discharges.  Basically,  the  fates  and 
effects  portions  of  the  NRDAM/CME 
were  run,  augmented  with  updated 
biological  and  economic  data  bases  and 
a  restoration  cost  data  set.  These 
scenarios  were  run  with  an  augmented 
natural  resource  damage  assessment 
model.  Coastal  and  Marine 
Environments,  Version  1.2  (NRDAM/ 
CME)  found  at  43  CFR  part  11  subpart 
D. 

For  the  purposes  of  the  compensation 
formulas,  residual  and  tidal  currents  are 
assumed  to  be  zero,  the  discharge 
scenario  is  assumed  to  be  instantaneous 
at  the  water  surface,  seasonal 
temperatures  and  wind  speed  are  "set  at 
average  values"  for  the  scenario  location 
as  explained  in  volume  I  of  the 
document,  and  wind  direction  is 
controlled  to  avoid  having  the  discharge 
move  into  a  different  habitat.  The  oil 
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product!  contained  in  the  formulas  are: 
heavy  ci  ude  oil;  light  crude  oil;  No.  2 
fuel  oil,  jiesel,  and  gasoline.  However, 
there  is  i  conversion  table  to  determine 
which  ci  (mmonly  discharged  oil 
product!  correspond  to  the  types  of  oils 
covered  n  the  formulas. 

Using  th  a  Formula 

To  US4  the  formulas,  the  trustee(s) 
must  ide  ntify:  (1)  Whether  the  discharge 
occurret  in  a  marine,  estuarine, 
subtidal  or  intertidal  area,  as  defined  in 
Volume    of  the  Document;  (2)  location 
of  dischi  rge,  using  the  boundaries  and 
definiticnsof  the  provinces  provided  in 
Volume  [  of  the  Document;  (3)  the 
habitat  t  rpe  that  typifies  the  habitat 
affected  ly  the  discharge,  as  described 
in  Volur  le  I  of  the  Document;  (4)  type 
of  oil  dii  charged;  (5)  amount  discharged 
(the  usei  may  subtract  from  the 
dischar^  3  amount  the  volume  of  oil  that 
is  clean*  d  up  i/the  cleanup  is  from  the 
wafer  ar  d  conducted  within  24  hours  of 
the  onse :  of  the  discharge.  Because  the 
compeni  ation  formulas  are  intended  for 
relativel  r  small  discharges,  it  is 
expecte<  that  in  these  smaller 
discharf  ss  much  of  the  toxic 
constitu  mts  or  the  surface  slick  will 
dissipat!  i  within  24  hours  of  discharge. 
Most  of  he  effects  of  the  discharge  will 
occur  w  thin  that  24-hour  period. 
Therefo:  e,  cleanup  must  be  carried  out 
quickly  o  be  effective  in  avoiding  or 
minimi^ng  impacts.  For  these  reasons, 
NOAA  \k  proposing  that  any  oil 
remove(  from  the  environment  within 
24  houn  from  the  onset  of  the  discharge 
may  be  !  ubtracted  from  the  total  amount 
dischar^  ed  to  determine  the  volume  of 
oil  to  w:  ich  the  formula  is  applied. 
Cleanup  from  shorelines  shall  not  be 
subtract  sd  since  the  majority  of  impacts 
on  shor<  are  immediate.  Also,  the  use  of 
dispersarits  cannot  be  factored  in  since 
there  liksly  will  be  additional  effects  in 
the  watc  r  column  as  a  result'of  using 
them.); )  nd  (6)  season  of  discharge 
based  u;  ion  date  of  discharge  and  the 
definitie  ns  of  the  seasons  given  in  the 
propose  i  rule. 

Determi  ung  Damage  Figure 

For  th }  purposes  of  valuing  the  effects 
of  discharges,  the  estuarine  and  marine 
waters  cpmpensation  formula  is  based 
upon  thi  I  probability  of  effects  in 
particuli  ir  province/habitat 
combine  tions  from  oil  discharges 
through  a  range  of  discharge  sizes.  To 
delermiije  the  damage  figure  for  a 
particul  ir  discharge,  the  tnistee(s) 
would  f  rst  locate  the  appropriate  table 
in  Appepdix  A  of  the  Document  based 
upon  province  and  habitat  type  using 
the  guidance  in  Volume  I  of  the 
"Compe  asation  Formula  for  Natural 
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Resource  Damage  Assessments  under 
OPA:  Oil  Spills  into  Estuarine  and 
Marine  Environments."  The  trustee(s) 
would  then  select  from  that  table 
corresponding  to  the  season  of  the 
discharge,  the  substance  discharged, 
and  the  size  of  the  discharge.  The 
trustee{s)  would  then  compute  the 
dollar  figure  based  on  linear 
interpolation  from  the  range  of 
discharge  sizes  listed.  To  do  this,  the 
trustee(s)  takes  the  "m"  figure  and 
multiplies  that  figure  by  the  number  of 
gallons  discharged.  The  trustee(s)  then 
adds  the  "b"  figure  number  to  this  first 
total  to  get  the  final  damages  figure. 

For  example,  for  a  discharge  of  500 
gallons  of  diesel  fuel  discharged  in  the 
area  covered  by  scenario  MOl  (NEW 
ENGLAND  OFF  SHORE)  on  November 
1,  the  trustee(s)  would  locate  the  table 
representing  a  discharge  of  diesel  in  the 
fall,  follow  the  MOl  line  to  the 
appropriate  column  (spills  between  100 
and  under  1,000  gallons)  and  apply  the 
following  formula  derived  from  that 
table:  500(7.87)+0  =  $3,935.00.  A  1,000 
gallon  discharge  of  heavy  crude  on 
November  1  in  the  same  area  would  be 
computed  as  follows: 
1,000(19.7778)+4481  =$24,258.00. 

Volume  III  of  the  Document  provides 
guidance  to  the  trustee(s)  in  calculating 
losses  due  to  beach  and/or  shoreline 
closure.  Such  losses  would  be  in. 
addition  to  the  damage  figure  arrived 
through  the  formulas. 

Unlike  inland  (freshwater)  systems, 
there  were  no  data  that  could  be  used 
to  develop  damages  for  lost  recreational 
boating  opportunities  within  the 
estuarine/marine  compensation 
formula.  However,  the  trustee(s)  may 
add  such  damages  to  the  formula  where 
there  is  information  to  develop  such 
estimates. 

Inland  Waters  Compensation  Formula 

General 

The  compensation  formula  for  the 
freshwater  systems  covered  by  OPA  was 
developed  using  the  same  concept  as 
the  Estuarine  and  Marine  Formula.  The 
compensation  tables  given  in  Appendix 
A  of  Volume  I  of  the  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessments  under  OPA:  Oil  Spills  into 
Inland  (Freshwater)  Waters"  (the 
Document)  are  based  on  simulated 
scenarios  of  a  total  of  100  province/ 
habitat  combinations.  These  scenarios 
cover  Great  Lakes  habitats,  fast  and  slow 
flowing  rivers,  streams,  brooks,  lakes, 
ponds,  and  wetlands.  In  addition,  the 
tables  are  grouped  by  provinces, 
including:  Each  of  the  Great  Lakes  and 
connecting  channels,  Northeast, 
Southeast,  South  Florida  and  West 


Indian,  North  Central,  South  Central, 
Mountain,  Pacific  Northwest, 
Southwest,  Alaska,  and  Pacific  Islands. 
Each  possible  province/habitat 
combination  has  an  associated  set  of 
damage  estimates  based  upon  each  of 
the  four  seasons,  five  representative  oils, 
and  five  possible  discharge  sizes.  The 
compensation  tables  given  in  Appendix 
A  of  the  Document  are  based  upon 
simulated  discharge  scenarios  of  the 
possible  combinations  listed  above,  for 
a  total  of  10,000  resulting  damage 
estimate  ranges.  Each  of  these  10,000 
scenarios  has  certain  environmental  and 
other  conditions  that  were  specified  at 
a  predetermined  level  to  allow  for 
representation  of  relatively  "simple" 
discharges.  The  computer  model  used  to 
develop  the  formula  was  a  draft  of  the 
Type  A  model  for  the  Great  Lakes 
Environment. 

The  Natural  Resource  Damage 
Assessment  Model  for  the  Great  Lakes 
Environments  (NRDAM/GLE)  is 
scheduled  for  publication  in  1994  as  a 
proposed  rule,  and  thus  will  not  be 
available  to  the  public  at  the  same  time 
as  the  inland  waters  compensation 
formula  is  published.  In  order  to  ensure 
adequate  public  review,  the  version  of 
the  draft  NRDAM/GLE  used  to  develop 
the  inland  waters  formula,  along  with 
the  technical  documentation,  is 
available  from  the  address  given  at  the 
front  of  this  Notice.  Anyone  wishing  to 
review  this  material  should  call  the 
contacts  listed  in  this  Notice  and 
indicate  whether  a  hard  copy  or 
electronic  version  is  preferred.  NOAA 
encoiu'ages  requestors  to  ask  for  the 
electronic  version  [as  a  WordPerfect  5.1 
document  in  IBM  format]  to  reduce  the 
expense  of  printing. 

The  version  of  the  NRDAM/GLE  that 
is  eventually  published  as  a  proposed 
rule  by  the  U.S.  Department  of  the 
Interior  (DOI)  may  differ  somewhat  from 
the  version  used  by  NOAA  to  develop 
the  inland  waters  formula.  Moreover, 
the  NRDAM/GLE  will  undoubtedly  be 
revised  as  a  result  of  the  public  review 
and  comment  of  the  EKDI's  rulemaking 
effort.  Therefore,  once  the  NRDAM/GLE 
has  been  issued  as  a  final  rule,  NOAA 
will  revise,  as  necessary,  the  inland 
waters  compensation  formula  to  reflect 
the  final  version  of  that  computer 
model.  Because  NOAA's  proposed  rule 
may  be  published  as  a  final  rule  before 
the  NRDAM/GLE  is  promulgated  as  a 
final  rule,  NOAA  is  considering  three 
options:  (1)  Publish  the  inland  waters 
formula  as  a  final  rule,  with  the  option 
to  revise  once  the  NRDAM/GLE  is 
promulgated  as  a  final  rule;  (2)  publish 
the  inland  waters  formula  as  an  interim 
final  rule,  pending  revision  based  upon 
the  completion  of  the  NRDAM/GLE:  or 


(3)  reserve  the  inland  waters  formula  as 
a  proposed  rule  pending  the  completion 
of  the  NRDAM/GLE,  with  the  rest  of  the 
NOAA  rule  being  published  as  a  final 
rule.  NOAA  seeks  comments  on  these 
options. 

For  the  purposes  of  the  compensation 
formulas,  residual  and  tidal  currents  are 
assumed  to  be  zero,  the  discharge 
scenario  is  assumed  to  be  instantaneous 
at  the  water  surface,  seasonal 
temperatures  and  wind  speed  are  "set  at 
average  values"  for  the  scenario  location 
as  explained  in  volume  I  of  the 
document,  and  wind  direction  is 
controlled  to  avoid  having  the  discharge 
move  into  a  different  habitat.  The  oil 
products  contained  in  the  formulas  are: 
heavy  crude  oil;  light  crude  oil;  No.  2 
fuel  oil,  diesel,  and  gasoline.  However, 
there  is  a  conversion  table  to  determine 
which  commonly  discharged  oil 
products  correspond  to  the  types  of  oils 
covered  in  the  formulas. 

Using  the  Formula 

To  use  the  formula,  the  trustee(s) 
must  identify:  (1)  Location  of  discharge 
to  determine  in  which  province  the 
discharge  occurred:  (2)  the  habitat  type 
that  typifies  the  habitat  affected  by  the 
discharge,  as  described  in  Volume  I  of 
the  Document;  (3)  substance  discharged; 

(4)  amount  discharged  (the  user  may 
subtract  from  the  discharge  amount  the 
volume  of  oil  that  is  cleaned  up  in 
certain  large  river  and  large  lakes 
specified  in  Volume  I  of  the  Document 
j/the  cleanup  is  from  the  water  and 
conducted  within  24  hours  of  the 
discharge.  Cleanup  from  shorelines 
shall  not  be  subtracted.  Also,  the  use  of 
dispersants  cannot  be  factored  in  since 
there  likely  will  be  additional  effects  in 
the  water  column  as  a  result  of  using 
them.);  and  (5)  season  of  discharge 
based  upon  date  of  discharge  and  the 
definitions  of  the  seasons  given  in  the 
proposed  rule. 

Determining  Damage  Figure 

For  the  purposes  of  valuing  the  effects 
of  discharges,  the  inland  waters 
comp>ensation  formula  is  based  upon  the 
probability  of  effects  in  particular 
province/habitat  combinations  from  oil 
discharges  through  a  range  of  discharge 
sizes.  To  determine  the  damage  figure 
for  a  particular  dischai^e,  the  trustee(s) 
would  first  locate  the  appropriate  table 
in  Appendix  A  of  the  Cioicument  based 
upon  province  and  habitat  type  using 
the  guidance  in  Volume  I  of  the 
"Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA:  Oil  Spills  into  Inland  (Freshwater) 
Waters."  The  trustee(s)  would  then 
select  from  that  table  corresponding  to 
the  season  of  the  discharge,  the 


substance  discharged,  and  the  size  of 
the  discharge.  The  trustee(s)  would  then 
compute  the  dollar  figure  based  on 
linear  interpolation  from  the  range  of 
discharge  sizes  listed.  To  do  this,  the 
trustee(s)  finds  the  "m"  figure  and 
multiplies  that  figure  by  the  number  of 
gallons  discharged.  The  trustee(s)  then 
adds  the  "b  intercept"  number  to  this 
first  total  to  get  the  final  damages  figure. 

For  example,  a  discharge  of  6,000 
gallons  of  road  oil  would  result  in  the 
following.  The  representative  oil 
product  for  road  oil  is  heavy  crude.  The 
season  is  spring  and  the  province  and 
habitat  are  represented  by  scenario  N73, 
a  Pacific  Northwest  stream.  Using  the 
formula,  m=2.18  and  b=13969  for  the 
range  of  discharges  between  5,000  and 
under  10.000  gallons.  The  calculation  is 
(6,000)(2.18)+13969=$27,049.  A  same 
size  discharge  of  diesel  in  the  summer 
would  result  in  a  calculation  of: 
(6.000)(2.255)+16616=$30,146. 

Volume  III  of  the  Document  provides 
guidance  to  the  trustee(s)  in  calculating 
losses  due  to  beach  and/or  shoreline 
closure  and  boating  closures.  Such 
losses  would  be  in  addition  to  the 
damage  figure  arrived  through  the 
formulas. 

The  trustee(s)  may  also  recover  for 
lost  recreational  boating  opportunities. 
Volume  ni  of  the  Document  describes 
how  the  trustee(s)  may  estimate  these 
losses.  Volume  III  contains  average 
figures  for  densities  of  boating  trips  for 
several  types  of  lakes.  These  densities 
are  given  both  for  those  lakes  that 
provide  year-round  boating  and  for 
seasonal  boating  sites. 

Volume  ni  of  the  Document  also  has 
an  analysis  of  various  freshwater 
boating  values  that  sets  the  average 
value  of  an  inland  boating  day  at  $36.48. 
The  tnistee(s)  can  then  use  the  densities 
and  value  given  in  Volume  III.  together 
with  the  area  closed  to  boating  to 
compute  damages  for  the  lost  boating 
opportunities.  The  formula  used  to 
compute  these  damages  is:  V2A2T2 
($36.48)  where  V2=density  (given  in 
Volume  in)  of  boating  trips  per  square 
kilometer  per  day,  A2=area  closed  in 
square  kilometers,  T2=time  area  was 
closed  in  days,  and  $36.48=the  value 
per  trip  per  day. 

Responses  to  Comments 

Comment:  NOAA  received  several 
comments  concerning  the  average  costs 
of  restoration.  One  commenter  asked  if 
it  was  currently  possible  to  accurately 
model^The  costs  of  restoration, 
particularly  in  Alaska.  One  commenter 
asserted  that  NOAA  should  institute  a 
comprehensive  data  collection  program 
to  acquire  sufficient  baseline 
information.  Only  then  could  NOAA 


implement  reliable  desktop  assessment 
options  in  Alaska.  Were  NOAA  to 
pursue  this  course,  data  collection 
activities  should  be  concentrated  in 
high  risk  areas,  such  as  Cook  Inlet  and 
Prince  William  Sound. 

Another  urged  assessment  procedures 
to  be  inexjjensive  but  as  accurate  as 
possible,  and  based  on  science.  Another 
commenter  asserted  that  multiple 
assessment  co.Tts  should  only  be 
compen.sable  up  to  the  reasonable  cost 
of  a  single  assessment. 

Response:  NOAA  agrees  that 
economical  and  accurate  scientinc 
assessment  procedures  are  in  the  best 
interest  of  every  party.  In  determining 
the  "avem^e"  costs  of  restoration  for  the 
compensation  formula,  an  extensive 
research  study  was  conducted  of 
information  concerning  restoration  of 
natural  resources  in  several 
environments,  including  Alaska  (See 
"Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA:  Oil  Spills  into  Estuarine  and 
Marine  Environments,  Volumes  I-IV" 
and  "Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA:  Oil  Spills  into  Inland  (Freshwater) 
Waters,  Volumes  I-III ').  This 
information  was  factored  into  the 
formula  in  order  to  reflect  the  best 
available  information  to  date.  Of  couise, 
all  simplified  assessments  are  based 
upon  average  conditions.  If  the 
trustee(s)  decides  that  the  use  of  the 
formulas  does  not  adequately  address 
the  specific  circumstances  surrounding 
a  particular  discharge,  another 
assessment  procedure  should  be  used. 
Concerning  the  reasonable  costs  of 
assessments,  costs  of  parallel 
assessments  are  allowed,  provided  the 
separate  assessments  do  not  result  in 
double  recovery. 

Comment:  Some  commenters  were 
concerned  that  traditional 
comprehensive  damage  assessment 
techniques  would  be  inefficient  for 
small  discharges.  One  commenter 
recommended  an  established  de  v 
minimis  discharge  volume  that  would 
not  lead  to  a  recovery  of  damages. 

flesponse:  The  proposed  rule  provides 
guidance  and  criteria  for  the  trustee(s)  to 
determine  the  appropriate  procedures 
for  a  particular  discharge.  The  decision 
to  proceed  with  a  claim  is  left  to  the 
discretion  of  the  trustee(s)  based  upon 
the  information  and  data  collected 
through  the  Preassessment  Phase. 
NOAA's  proposed  rule  does  not  adopt 
the  use  of  a  rigid  de  minimis  standard 
to  excuse  liability.  OPA  addres.ses  the 
effect  and  not  the  nature  of  a 
discharge — the  characteristics  of  a 
particular  environment  may  render  it 
vulnerable  to  even  a  small  discharge  of 
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oil.  The  range  of  assessment  procedures 
availabli  i  to  the  trustee(s)  should  ensure 
that  an  t  ppropriate  type  of  assessment 
will  be  <  onducted.  NOAA's  proposed 
rule  doe  s  provide,  however,  that  the 
compen  ;ation  formula  is  appropriate  for 
determii  ling  damages  for  discharges  of 
ten  or  m  are  gallons,  up  to  50,000 
gallons. 

Comn  ent:  NOAA  received  several 
commer  ts  recommending  specific 
factors  t )  include  in  the  simplified 
assessm  !nts,  such  as  season  and 
location  of  the  discharge,  and  wind  and 
surface  ^  urrents  present  at  the  time  of 
the  disc  large. 

Respc  nse:  NOAA  agrees  that  the 
inclusio  i  of  these  factors  is  helpful  in 
the  asse  sment.  These  types  of  variables 
are  acco  jnted  for  in  the  Type  A  model. 
In  the  c<  mpensation  formula,  wind  and 
surface  i  urrents  are  predetermined  to 
maintaii  i  the  scenario  of  a  "small" 
discharj  e. 

Comn  ent:  A  number  of  commenters 
challen{  ed  the  use  of  computer  models 
and  con  pensation  tables  for  damage 
assessm  >nt.  One  commenter  was 
opposed  to  these  methods  because  of 
insufficnnt  data.  Another  commenter 
speculalpd  that  trustees  would  not  use 
the  models  for  fear  of  the  passive  use 
valuations  being  challenged. 

Hespartse:  NOAA  believes  that  the 
computi  r  model  and  comp>ensation 
formulai ;  provide  a  reasonable  means  for 
conduct  ng  rapid  and  economical 
damage  issessments.  Based  ujx)n 
extensive  review  of  available  literature. 
NOAA  I  elieves  that  the  data  collected 
for  the  fi  trmula  are  sufficient  to  make  a 
reasonable  determination  of  damages.  If 
the  trust  Be(s)  determines  that  there  are 
insuffici  snt  data  for  an  appropriate 
assessm  snt  based  on  the  model,  an  ' 
incident  specific  analysis  may  be 
appropr  ate,  such  as  an  EDA  or  CDA. 
The  con  pen.sation  formula  does  not 
include  jassive  use  values  at  this  time. 
Dischaq  es  that  are  likely  to  have 
resulted  in  significant  reduction  for 
passive  ise  values  should  be  assessed 
through  a  CDA,  and  possibly  an  EDA. 

Comn  ent:  Several  commenters 
supporti  d  the  developm.ent  of 
compen  ation  tables  for  the  assessment 
of  small  discharges.  Some  conceded  that 
the  tabU  s  were  in  some  instances  less 
accurate  than  incident-specific 
assessm  ;nts  but  were  justified  by  their 
cost  effe  :tiveness. 

Fespo  nse:  NOAA  agrees.  Not  only  is 
the  redu  ced  cost  a  factor,  but  there  is  a 
more  pr  »dictable  outcome  following  a 
discharf  e  and  the  trustee(s)  and  the 
RP(s)  an  I  able  to  focus  on  the  actual 
restoratisn  or  acquisition  of  the 
equivak  nt  resources  as  soon  as  possible. 
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Comment:  One  commenter  questioned 
the  reliability  of  desktop  models  that 
require  highly  technical,  current 
environmental  information  that  is  not 
always  available.  Another  commenter 
agreed  and  stressed  that  such 
assessment  methods  must  meet  clearly 
defined  criteria  of  scientific  validity. 
One  commenter  noted  that,  although 
compiling  scientific  information  would 
be  cumbersome  at  first,  trustees  would 
come  to  appreciate  the  efficiencies  of 
the  structured  tables  that  would 
facilitate  expedited  settlements. 

Response:  NOAA  concurs  that 
desktop  models  are  most  effective  when 
the  averages  that  are  produced  reflect 
the  most  current  and  detailed 
information  available.  For  regions  where 
little  data  are  known,  however,  models 
are  still  capable  of  producing  reasonable 
estimates.  Although  the  proposed  rule 
only  requires  revision  of  the  rule  every 
five  years,  the  computer  model  and 
formulas  will  be  the  subject  of 
continuing  evaluation.  As  new  scientific 
literature  becomes  available  which 
enables  further  refinements  to  the 
models  by  DOI,  NOAA  will  evaluate 
whether  revisions  to  the  formulas  are 
appropriate  in  advance  of  the  five-year 
requirement. 

Comment:  One  commenter  charged 
that  tables  and  models  are  based  on 
statistical  averages  and  by  their  nature 
cannot  produce  values  that  are 
reasonably  related  to  actual  costs.  As 
such,  they  are  not  authorized  by  OPA. 
However,  the  commenter  continued  to 
state  that  small  discharges  with  limited 
effects  may  not  call  for  a  Comprehensive 
Damage  Assessment  (CDA). 

Response:  NOAA  believes  that  the 
development  of  formulas  and  models  is 
within  the  scop)e  of  its  authority  under 
OPA.  Although  based  on  statistical 
averages,  the  values  do  reasonably 
assess  restoration/replacement  costs  and 
are  therefore  authorized  by  OPA.  The 
computer  models  and  compensation 
formulas  are  appropriate  for  small 
discharges  of  limited  effect  where  a 
comprehensive  damage  assessment  may 
be  imprarticable. 

Comment:  One  commenter  noted  that 
restoration  is  a  new  and  rapidly 
changing  field  where  there  are  few  case 
studies  from  which  to  draw  information 
and  calculate  damages.  Therefore, 
restoration  costs  may  have  to  be 
determined  on  a  case-by-case  basis. 

Response:  NOAA  agrees  with  this 
statement  when  the  tnistee(s)  is 
conducting  either  an  EDA  or  CDA. 

Comment:  One  commenter 
recommended  that  NOAA's  proposed 
regulations  should  address  only  the 
franwwork  for  comprehensive  and 
expedited  damage  assessments. 


especially  where  OPA,  unlike  CERCLA, 
does  not  specificully  call  for  the 
preparation  of  regulations  lor  simplified 
assessment  methods.  Further,  the 
feasibility  of  simplified  assessment 
procedures  should  be  explored  in  the 
context  of  a  negotiated  rulemaking, 
comprised  of  representatives  from 
industry,  insurers,  environmental 
groups  and  other  trustees. 

Response:  NOAA  disagrees  with  the 
notion  that  OPA  limits  this  rulemaking 
to  EDA  or  CDA  procedures.  Simplified 
assessments  provide  an  opportunity  for 
quick  recoveries  and  therefore  lower 
transaction  costs  to  both  the  trustee(s) 
and  the  RP(s).  The  use  of  negotiated 
rulemakirtg  for  development  of  the 
compensation  formula  was  considered 
to  be  very  time  consuming,  expensive, 
and  potentially  resulting  in  damages 
based  more  upon  compromise  than 
restoration  costs  and  compensable 
values. 

Comment:  One  commenter  noted  that 
areas  that  are  presently  "biologically 
degraded"  will  be  retarded  in  the 
recovery  following  a  discharge.  NOAA's 
suggestion  that  the  compensation  table 
could  be  used  where  there  may  be 
difficulty  in  ascertaining  precise  injury, 
seems  to  equate  difficulty  with 
insignificance.  This  e^pproach  will 
encourage  the  trustee(s)  to  use  a 
cookbook  approach  rather  than  a  fact- 
based  assessment. 

Response:  In  the  selection  of  the 
appropriate  assessment  procedures,  the 
trustee(s),  at  the  time  following  the 
discharge,  will  be  in  the  best  position  to 
determine  the  most  appropriate 
procedure  for  the  discharge  conditions. 

Comment:  Two  commenters 
expressed  concern  that  tables  may 
under-value  resources  in  industrialized 
or  biologically  degraded  areas.  Another 
commenter  particularly  noted  that  any 
table  should  fully  value  urban 
resources.  One  commenter  felt  that 
NOAA  is  being  optimistic  in  that  the 
tables  can  cover  many  issues. 

Response:  The  E.stuarine  and  Marine 
Environments  Compensation  Formula  is 
based  upon  55  representative  provirure/ 
habitat  combinations,  ranging  from 
Northern  Maine  to  the  Alaska  Coast,  the 
Hawaiian  and  Pacific  Islands.  Since  the 
compensation  formula  is  based  upon 
averages,  it  is  impossible  to  incliide  all 
known  coastal  habitats  and  every 
combination  of  discharges.  However, 
several  industrialized  areas  are 
specifically  represented,  i.e.,  Boston 
Harbor,  New  York  Harbor,  Mobile  Bay, 
etc. 

The  Inland  (Freshwater)  Waters 
Compensation  Formula  is  based  upon 
100  representative  province/habitat 
combinations  representing  the  Great 


Lakes  and  other  inland  waters  by  type, 
i.e.,  river,  lake,  fast  flowing  stream,  etc. 

By  comparing  the  habitat  of  the  actual 
discharge  with  the  province  and  specific 
habitat  used  to  estimate  the  damages  in 
the  formula,  the  trusiee(s)  should,  in 
most  cases,  find  the  roost  applicable 
scenario.  NOAA  emphasizes  that  the 
primary  advantages  of  a  compensation 
formula  are  for  simplicity  and  cost- 
effectiveness.  In  addition,  any  time  a 
simplified  assessment  is  used,  it  is 
unlikely  that  the  exact  circumstances  of 
an  actual  discharge  will  be  represented, 
only  approximated.  In  cases  where  the 
circumstances  of  an  actual  discharge  are 
determined  to  be  far  out  of  the  bounds 
of  the  compensation  formula,  the 
trustee(s)  should  consider  the  use  of 
another  assessment  procedure,  i.e.,  EDA 
or  CDA. 

Comment:  One  commenter  suggested 
using  tables  in  small  discbarges  to 
establish  base  damages,  and  conducting 
more  incident-specific  assessments  for 
larger  discharges  or  sensitive  areas. 
Others  indicated  that  tables  would  he 
too  simplistic  and  have  limited  value. 

Response:  The  compensation  formula 
is  specifically  designed  for  use  in  most 
discharges  of  under  50,000  gallons.  It  is 
likely  that  discharges  over  50.000 
gallons  would  resuJt  in  injuries  that 
would  be  more  appropriately  addressed 
by  another  assessment  procedure. 
Again,  the  trustee(s)  will  determine  if  a 
specific  discharge  may  be  appropriately 
assessed  by  the  compensation  formula. 
It  is  well  within  NOAA's  statutory 
authority  to  include  compensation 
formulas  with  the  proposed  rule. 

Comment:  One  commenter  was 
concerned  with  the  formulas  that  give 
no  credit  for  responsible  cleanup. 
Another  commenter  cited  that  no 
adjustment  is  made  for  short-term 
versus  long-term  injuries.  This 
commenter  also  stated  that  there  is  no 
difference  for  companies  that  take 
remedial  action  to  clean  up  or  reduce 
injuries  of  a  dischai^e.  The  commenter 
stated  that  the  lack  of  these  adjustments 
is  a  disincentive  to  RPs.  Others 
indicated  that  the  tables  should  be 
based  upon  the  assumption  that  the 
total  cargo  was  discharged,  requiring  the 
RP  to  produce  evidence  to  the  contrary. 

Response:  The  formulas  introduced  in 
this  proposed  rule  provide  that  the 
gallon  amount  used  is  the  estimated        ' 
amount  (rf oil  left  in  the  water 
environment  24  hours  af^er  the  onset  of 
the  discharge.  Hence,  if  oil  is 
immediatel)bContained  and  cleaned  up, 
the  ten  gallon  threshold  of  the 
compensation  formula  may  not  be 
reached.  Discharges  of  highly  volatile 
oil  {Hoducts  may  resuh  in  significant 
negative  injuries  to  the  environment, 


even  if  cleaned  up  within  24  hours. 
Such  discharges  would  be  more 
appropriately  assessed  using  another 
assessment  procedure.  This  should 
provide  a  significant  incentive  for  RI*(s) 
to  begin  immediate  cleanup  and  yet 
allow  for  the  assessment  of  injuries 
resulting  from  the  actual  discharge. 
Discharges  that  may  result  in  long-term 
injuries  may  be  more  appropriately 
assessed  through  the  use  of  another 
assessment  prrocedure.  NOAA  is 
confident  that  the  lead  response  agency 
and  the  RP(s)  can  and  will  identify  the 
amount  of  oil  discharged  to  a  degree  of 
confidence  necessary  to  conduct  a 
damage  assessment,  either  through  the 
formulas  or  other  assessment  procedure. 

Comment:  Some  commenters  stated 
formulas  should  not  be  based  simply  on 
mortality  counts  or  gallons  discharged. 
Yet  another  stated  that,  if  a  dollar  per 
gallon  formula  is  used.  NOAA  should 
consider  toxicity  of  discharged  oil  as 
well  as  persistence.  Another  indicated 
that  any  compensation  formula  based  on 
destroyed  flora  or  fauna  ignores  the  rate 
of  natural  replenishment.  This 
commenter  also  stated  that  damages 
should  not  be  based  on  artificial 
valuation  of  "commercially  valueless 
creatures." 

Response:  The  compensation 
formulas  introduced  in  the  proposed 
rule  are  based  upon  gallons  discharged, 
restoration  costs  (where  appropriate), 
restocking  costs,  and  average  direct  use 
values  of  the  affected  resources. 
Restoration  costs  are  only  included 
when  the  scenario  is  one  in  which 
anticipated  habitat  restoration  efforts 
would  have  lessened  the  overall  damage 
figure,  i.e.,  done  more  good  than  harm. 
Since  the  formula  represents  small 
discharges  few  scenarios  resulted  in 
habitat  restoration  costs.  However, 
restocking  costs  offish,  shellfish,  and 
wildlife  are  included  when  it  is 
expected  that  there  would  be  a  loss  of 
those  resources.  Restocking  costs  and 
direct  use  values  could  only  be 
calculated  for  resources  that  had  a 
current  value  that  could  be  determined. 

In  addition,  the  formulas  provide  for 
five  different  representative  types  of  oil: 
(1)  Heavy  crude;  (2)  light  crude;  (3)  No. 
2  fuel  oil;  (4)  diesel  oil;  and  (5)  gasoline. 
If  the  oil  discharged  is  not  one  of  those 
types  of  oil,  the  trustee(s)  is  given 
guidance  on  which  representative  oil  is 
the  closest  to  the  type  of  oil  discharged. 
The  data  used  to  develop  the  formula 
recognize  the  difFerent  toxicity 
properties  of  each  representative  oil. 

Comment:  Some  commenters  strongly 
objected  to  the  inclusion  of  passive  use 
values  in  simpHfied  assessments.  One 
noted  that  passive  use  values  are 
"particnlarty  ill-suited"  in  the  context 


of  small  discharges,  but  NOAA  should 
not  rule  them  out  for  those  discharges. 
The  model  or  table  will  not  capture 
passive  use  losses  well,  but  NOAA 
should  continue  to  explore  inclusion  of 
them  in  such  a  table  or  model  as  the 
number  of  passive  use  value  studies  is 
rapidly  increasing. 

fle.spon.se;  Through  a  lengthy, 
deliberative,  and  exhausting  proce.ss  for 
the  review  of  contingent  valuation, 
NOAA  has  determined  that  the  formulas 
in  the  proposed  rule  will  not  include 
passive  use  values.  In  addition,  the 
formulas  are  designed  for  small 
discharges  that  would  generally  not 
have  a  significant  effect  upon  passive 
use  values.  Small  discharges  likely  to 
have  a  significant  effect  upon  passive 
use  values,  as  determined  by  the 
trustee(s),  should  be  assessed  through  a 
different  procedure. 

NOAA  is  considering  how  passive  use 
values  might  be  included  in  the 
compensation  formulas  and  is 
requesting  comments  on  this  issue. 

Comment:  One  commenter  stated  that 
use  of  a  compensation  table  would 
avoid  the  cost  of  performing  an 
assessment  and  represent  a  savings  to 
the  RP.  The  commenter  stated  the  RP 
should  not  have  the  ability  to  challenge 
a  table  by  using  "real  data."  However, 
some  collection  of  "real  data"  between 
the  RP(s)  and  trustee(s)  should  be 
allowed.  RP-collected  data  .should  not 
be  admissible  in  court,  unle.ss  submitted 
to  the  trustee(s)  as  a  part  of  the 
administrative  record. 

Response:  One  of  the  advantages  of 
using  the  compensation  formula  is  the 
reduced  cost.  However,  the  proposed 
rule  specifically  allows  the  RP(s)  to 
request  a  more  comprehensive  damage 
assessment,  provided  those  costs  are 
borne  up  front  by  the  RP(s).  Where  the 
trustee(s)  and  ihe  RP(s)  determine  it 
necessary  to  collect  additional  data, 
another  assessment  procedure  can  be 
used.  As  outlined  in  this  proposed  rule, 
all  data  to  he  considered  in  the 
restoration  process  must  be  submitted  to 
the  administrative  record.  Once  the 
formulas  are  final,  including  possible 
judicial  review,  NOAA  believes  that  the 
bases  of  the  formulas  will  no  longer  be 
subject  to  challenge,  although  the 
trustee(s)  may  be  challenged  concerning 
the  data  inputs,  i.e..  size  of  discharge, 
type  of  oil,  etc.  To  avoid  unnecessary 
litigation,  NOAA  encourages  the  RP(s) 
and  the  trustee(s)  to  enter  into 
enforceable  agreements  to  use  the 
formulas  to  determine  the  appropriate 
damages. 

Comment:  One  commenter  stated  that 
any  compensation  formulas  or  computer 
modeling  must  include  a  continuous 
"reality  check"  of  observed  effects  and 
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results  f<  r  assessment  awards.  Another 
comhien  er  took  thg  opposite  view, 
favoring  :ompensation  tables  only  if 
they  are  lot  subject  to  unilateral  "reality 
checks." 

Bespoi  se:  NOAA  believes  that  the 
proposet  compensation  formulas 
represen  the  best  available  information 
at  the  tin  e  of  compilation  in  terms  of 
the  fate  a  id  effect  of  oil,  the  likely 
biologic.]   effects,  and  the  average 
restorati«  n  costs  and  direct  use  values, 
for  a  var:  3ty  of  discharges.  As  stated 
earlier,  i  the  circumstances  of  an  actual 
dischargi  are  significantly  out  of  the 
paramet(  rs  of  the  formulas,  an 
ahernati'  e  assessment  prorndiire  should 
be  used,  \gain,  any  simplified 
as.sessme  it  procedure  will  not  mirror 
reality  ir  every  single  discharge.  The 
proposer  rule  does  provide,  however, 
for  NOAi  ^  to  review  the  procedures 
every  fiv  !  years.  This  will  allow  the 
formulas  to  be  kept  current  on 
biologic^  ,  toxicological,  and  valuation 
in  format  on. 

Comm  mt:  One  commenter  staled  that 
formulas  should  not  be  used  as  an 
assessme  nt  tool.  Another  cited  a 
compens  Jtion  formula  as  a  theory  of 
"liquidated  damages"  or  "worker's 
compens  Jtion"  recovery,  being  contrary 
to  the  sta  lutory  injunctions  of  OPA. 
Also  cite  i  was  the  Zoe  Colocotroni  case 
as  discre'  liting  compensation  formulas. 

Respoi  se:  NOAA  disagrees  that 
compens  ition  formulas  are  not 
apprcprii  ite  as  assessment  tools, 
providedlthe  formulas  are  based  upon 
the  meas  ire  of  damages  required  by 
OPA.  Thi  !se  include:  The  costs  of 
restoring  rehabilitating,  replacing,  or 
acquiring  the  equivalent  of  the  damaged 
resource! ;  the  diminution  of  value;  plus 
the  reaso  lable  costs  of  conducting  the 
as.sessme  it.  The  proposed  formula  is 
based  up  m  that  premise,  although  it  is 
likely  th«  t  costs  of  conducting  the 
assessme  it  will  be  very  low.  As  stated 
througho  jt  the  proposed  rule,  the 
formula  i  >  one  of  four  procedures 
available  to  the  trustee(s).  If  the 
particula  circumstances  of  the 
discharg(  are  beyond  the  scope  of  the 
formula,  mother  procedure  should  be 
used. 

Commi  nt:  One  commenter 
recomme  ided  that  any  simplified 
-damage  a  5sessment  technique  be  based 
on  the  ec  jation  that:  Total  Damages  = 
Cost  of  R  »storation  +  Diminution  of 
Value  of  he  Resource  Pending 
Restoratii  »n  +  Cost  of  Conducting  the 
Assessm(  nt. 

Respoi  se:  NOAA  agrees  that  a 
simplifie  J  damage  assessment 
procedur !  based  on  such  an  equation 
satisfies!  ie  criteria  of  being  simple, 


1125 


JMI 


accurate,  reliable,  and  understandable 
and  is  in  accordance  with  OPA. 

Type  A  Mode) 
Subpart  E  Preantbie 

NOAA  is  proposing  that  a  natural 
resource  trustee(s)  may  use  the  Natural 
Re.source  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments 
(NRDAM/CME),  Version  1.2,  known  as 
the  Type  A  model,  developed  by  the 
U.S.  Department  of  the  Interior  (DOI), 
for  damage  assessments  under  OPA.  The 
Type  A  model  is  described  at  43  CFR 
Part  11,  subpart  D.  The  Type  A  model 
may  be  used  when  the  conditions  of  the 
discharge  are  sufficiently  similar  to  the  . 
conditions  of  43  CFR  11.33(b)  to  make 
the  Type  A  model  a  useful  method  for 
the  discharge  of  concern.  The  trustee(s| 
shall  publish  the  DARP  stating  the 
intent  to  use  the  NRDAM/CMli  and 
identifying  the  inputs  to  be  used  in  that 
application.  The  public  will  have  thirty 
calendar  days  in  which  to  comment  on 
the  use  of  the  NRDAM/CME.  If  the 
trustee(s)  has  set  out,  as  part  of  prespill 
planning,  the  circumstances  under 
which  the  NRDAM/CME  would  he  used 
and  a  different  process  for  public  input 
in  that  use,  the  process  identified  in  Ihe 
prespill  plan  may  be  used,  subject  to  the 
provisions  for  prespill  planning  in 
§990.16  of  this  part. 

It  is  likely  that  NOAA  will  also 
recommend  the  new  set  of  computer 
models  being  developed  by  DOI  for  use 
in  estimating  damages  for  injuries  to 
natural  resources  resulting  from 
relatively  minor  discharges  of  oil.  The 
current  computer  model  for  use  in 
coastal  and  marine  environments  is 
being  revised  by  DOI  to  comply  with  the 
court's  decision  in  Colorado  v.  DO/ and 
as  part  of  the  statutorily-mandatud 
review  and  update.  The  court  in 
Colorado  v.  DOI,  held  that  natural 
resource  damage  assessments  should  be 
based  upon  costs  to  restore,  replace, 
rehabilitate,  or  acquire  the  equivalent  of 
the  injured  resources,  plus  the 
diminution  of  all  reliably  calculated 
compensable  values  pending  recovery 
The  current  model  is  still  in  elfect 
pending  those  revisions.  DOI  is  also 
developing  a  second  computer  model 
for  use  in  the  Great  Lakes  and  their 
connecting  channels. 

These  computer  models  use  the  same 
basic  approach  to  estimating  damages. 
Each  model  is  composed  of  several 
major  components  modeling  the 
physical  and  chemical  fate  of  the 
substance  discharged,  spread  of  the 
substance  throughout  the  environment, 
the  present  and  future  biological  effects 
of  the  discharge,  the  restoration 
approach  and  its  costs  where 


appropriate,  and  the  value  of  natural 
resources  and  services  lost  pending 
recovery. 

These  new  computer  models,  are 
under  development  through  DOI,  but 
are  not  yet  available  for  public  review. 
NOAA  is  working  closely  writh  DOI  in 
its  development  of  these  computer 
models.  Based  upon  an  initial 
evaluation  of  these  models,  it  is  likely 
that  NOAA  will  recommend  that  they 
are  available  procedures  that  the 
trustee(s)  may  choose  to  use  under  OPA. 

Response  to  Comments 

"Use  of  Computer  Models" 

Cmmment:  Several  cominenters  noted 
that  simplified  procedures  are  most 
applicable  for  small  discharges  that 
would  otherwise  not  be  addressed 
because  the  cost  of  conducting  an 
assessment  might  be  greater  than  the 
ultimate  recovery.  Commenters  noted 
that  the  use  of  simplified  procedures 
would  be  less  costly  to  the  trustee(s)  as 
well  as  the  RP(s).  and  will  result  in 
more  timely  recoveries. 

Response:  NOAA  agrees  that  a  major 
advantage  of  a  simplified  assessment 
procedure  like  a  computer  model  would 
allow  for  more  timely  and  cost-effective 
assessments  for  a  majority  of  oil 
discharges. 

Comment:  Concerning  the  use  of  a 
computer  model,  commenters  indicated 
that  it  would  more  accurately  evaluate 
variables  than  a  simplistic  formula. 
Models  incorporating  a  number  of  key 
variables  could  be  a  useful  assessment 
tool  and  provide  a  cost-effective, 
reliable,  and  rapid  assessment. 

Response:  NOAA  agrees  that  a 
computer  model  that  allows  a  large 
range  of  variables  to  be  considered  in  a 
standardized  fashion  is  a  valuable 
assessment  tool. 

Comment:  Several  commenters 
indicated  that  a  computer  model  must 
be  based  upon  an  accurate  estimate  of 
restoration  costs  and  that  such  costs 
must  bear  a  reliable  relationship  both  to 
actual  injuries  to  natural  resources  as  a 
result  of  the  discharge  and  restoration 
actions. 

Response:  NOAA  agrees  that  a 
computer  model  would  look  at  the  most 
appropriate  type  of  restoration  action 
typically  considered  for  the  type  of 
incident  being  modelled.  This  action 
would  be  based  on  the  average  types  of 
expected  injuries.  The  model  would 
then  calculate  the  average,  regicmal 
costs  of  carrying  out  such  an  action. 

Comment:  Several  commenters 
expressed  c(mcem  about  the  use  of  a 
model  because  of  the  possibility  that  it 
would  underestimate  the  daiiMg9&. 
Commenters  in  this  categwy.  therefore. 


argued  for  the  inclusion  of  passive  use 
values.  According  to  these  commenters. 
even  if  the  resource  does  recover,  there 
will  be  some  diminution  in  value  over 
the  recovery  period,  ^milarly.  passive 
use  values  may  remain  impaired/ 
diminished  until  recovery. 

Other  commenters,  however,  argued 
that  the  factors  taken  into  account  by  a 
model  should  be  limited.  Since  OPA  is 
compensatory  and  not  punitive,  a  model 
should  not  incorporate  values  that  may 
be  difficult  to  measure.  Accordingly, 
these  commenters  would  not  alkMv  the 
use  of  any  passive  use  values.  Also,  one 
commenter  stated  a  model  would  be 
improper  for  large  values. 

Response:  NOAA  points  out  that  the 
court's  direction  in  the  Ohio  and 
Coforado  decisions  was  to  include  in  all 
types  of  assessments  all  reliably 
calculated  values.  Therefore,  to  the 
extent  possible,  these  values  would  be 
included  in  a  computer  model. 

Comment:  One  commenter  stated  that, 
where  muhiple  trustees  are  involved  in 
one  discharge,  the  RP  is  unlikely  to 
agree  to  a  damage  figure  derived  from  a 
computer  model  or  compensation  table 
until  all  the  trustees  agree  that  the 
resuhing  damage  figure  is  the  sole 
measure  of  damages  for  all  injuries. 
Otherwise,  the  commenter  noted  that 
the  RP  would  be  faced  with  paying 
damages  to  satisfy  the  computer  model 
or  table  figure  while  still  facing  claims 
for  specific  restoration  projects,  all 
resulting  from  the  same  discharge. 

Response:  NOAA  notes  that  the 
danger  of  double  recovery  can  be 
avoided  by  the  RP(s)  scrutinizing  a 
natural  resource  and/or  injury  upon 
which  damage  claims  are  made  by 
several  trustees.  Such  revi^  would 
show  whether  the  same  resource  injury 
is  being  claimed  by  the  various  trustees. 

Comment:  Some  commenters 
suggested  NOAA  develop  and  propose  a 
■  similar  computer  model  for  rivers, 
streams,  lakes,  and  interior  wetlands. 

Rewponse:  NOAA  is  currently 
developing  the  inland  compensation 
formula  for  relatively  minor  discharges 
in  inland  waters  (see  discussion 
elsewhere  in  this  preamble).  DOI  is  also 
investigating  possible  additional 
damage  assessment  methods  for  use  as 
inland  Type  A  procedures.  NOAA  will 
work  with  DOI  in  this  effort  to  the 
extent  possible. 

"DOrs  Type  A  Model" 

Comment:  Several  commenters  stated 
that  the  revised  Type  A  model,  under 
development  by  DOI.  must  contain  more 
accurate  data  than  the  current  Type  A 
model.  It  should  be  area  specific  and 
reflect  the  actual  species  densities  and 
distributions,  as  well  as  variations  in 


those  distribotions  and  densities.  The 
commenter  noted  that  entire  coastlines 
should  not  be  classified  within  the 
model  as  one  biologically  homogenous 
unit.  Some  commenters  identified 
factors  that  the  table  or  model  should 
take  into  account.  These  factors  include: 
The  scarcity  of  a  resource  or  the 
presence  of  a  critical  species  in  a  given 
area;  seasonal  differences;  the  size  of  the 
discharge;  and  the  cumulative  effects  of 
small  discharges  over  time.  In  addition, 
the  data  should  be  periodically  updated. 

Response:  NOAA  notes  that  DOI  is 
updating  the  data  considered  in  the 
Type  A  model  and  collecting  all 
available  information.  As  for  including 
such  things  as  regional  or  local 
information  on  species  densities  and 
distributions.  NOAA  is  helping  to  gather 
such  data,  but  notes  that  such  detailed 
information  is  only  available  for  certain 
well-studied  areas  that  represent  a 
relatively  small  portion  of  the  entire 
coastal  and  marine  environments  of  the 
United  States  and  its  territories. 

Comment:  Some  commenters  noted 
that  the  original  Type  A  model  severely 
underestimated  damages  in  its  use  of  a 
flawed  economic  valuation  and  that  the 
damages  should  be  significant  enough  to 
act  as  a  deterrent. 

Response:  The  court  in  Colorado  v. 
DCa  instructed  DOI  to  include  in  the 
Type  A  models,  damages  based  upon 
costs  to  restore,  replace,  rehabiUtate.  or 
acquire  the  equivalent  of  the  injured 
resource,  plus  the  diminution  of  all 
reliably  calculated  direct  use  and 
passive  use  values  pending  the  recovery 
of  the  injured  natural  resources  and 
their  services.  DOI  has  stated  that  the 
Type  A  models  will  incorporate  these 
components  of  the  damages  to  the 
extent  practicable.  The  Type  A  models 
are  compensatory,  not  punitive,  so  they 
are  not  intended  to  serve  as  deterrents. 

Comment:  One  commenter  stated  that 
the  model  should  provide  for  freqoant 
information  updating,  and  should 
require  public  input  in  the  prooiss. 

Response:  NOAA  agrees  that  the  Type 
A  model  should  be  f>eriodical)y  updated 
through  a  public  review  and  comment 
process.  In  fact,  section  301(c)  of 
CERCLA  requires  a  review  and  revision, 
as  appropriate,  every  two  years.  DOI  is 
currently  conducting  such  a  revision  of 
the  Type  A  model  for  coastal  and 
marine  environments,  along  with  the 
Colorado  court's  suggested  revisions. 


Expedited  Damage  Assessment 
SubfMrt  F  Preamble 

General 
Purpose/Scope 

Included  in  the  range  of  proposed 
damage  assessment  procedures  is  the 
expedited  damage  assessment  (EDA). 
EDA  reflects  a  damage  assessment 
approach  that  is  intermediate  between 
the  current  Type  A  model  and  proposed 
CDA  procedures.  This  approach 
recognizes  that  the  trusteels)  may  want 
to  address  more  effects  than  currently 
available  in  the  Type  A  model  or 
proposed  compensation  formula, 
particularly  for  inland  discharges.  The 
approach  also  recognizes  that  the  size, 
location,  and  timing  of  a  given  discharge 
may  not  warrant  the  broad,  extensive 
procedures  associated  with  a  CDA.  An 
EDA  encompasses  a  variety  of  methods 
that  permit  the  trustee(s)  to  determine 
and  quantify  injury  based  on  limited, 
focused  studies.  The  trustee(s)  is 
accorded  considerable  discretion  in 
determining  which  methods  are  the 
most  suitable  for  a  given  EDA. 
Accordingly,  the  EDA  should  be  viewed 
as  a  dynamic  process  rather  than  a  rigid, 
stef)-by-step  approach. 

The  goal  of  an  EDA  is  to  initiate 
restoration  as  quickly  as  possible.  This 
goal  can  be  achieved  by  truncating  the 
injury  determination  and  quantification 
process.  Using  limited,  focused  studies, 
the  trustee(s)  may  determine  and 
quantify  injxiry  in  one  of  two  general 
approaches.  First,  the  tnistee(s)  may 
supplement  the  Type  A  model  with 
additional  injury  or  compensable  value 
studies  for  those  natural  resources  and/ 
or  services  not  specifically  included  in 
the  model's  assumptions.  Second,  the 
tnjstee(s)  may  undertake  an  attenuated 
CDA.  The  latter  approach  involves  the 
trustee(s)  selecting  only  certain  key 
resources  and/or  services  that  warrant 
injury  assessment  and  conducting 
focused  studies  to  quantify  injuries  to 
determine  the  restoration  approach  and 
compensable  values.  The  proposed  rule 
encourages  the  trustee(s)  to  begin  initial 
restoration  planning  early  in  the 
assessment/restoration  process  in  order 
to  focus  efforts  on  developing  a 
restoration  approach.  These  early 
restoration  alternatives,  however,  may 
be  modified  as  the  injury  determination 
and  quantification  data  is  refined. 

The  EDA  process  allows  the  trustee(s) 
to  exercise  his  best  professional 
judgment  to  narrow  the  scope  of  studies 
conducted  during  the  Assessment/ 
Restoration  Phase  to  a  few  key  natural 
resources  and/or  services.  To  help  select 
the  appropriate  resources  for  inclusion. 
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the  proposed  rule  recommends  that  the 
trustee(s)  focus  on  those  natural 
resources  and/or  services  that  are  of 
commerc  al,  recreational  or  ecological 
importan  :e.  or  of  special  significance. 
The  trusti  (e(s)  may  determine,  for 
example,  that  studies  focusing  only  on 
one,  or  fe  v  resources  (i.e.,  murres  or 


wetlands 
approach 


proposed 


and  quan 


,  will  produce  a  restoration 
sufficient  to  restore  the 


affected  r  "sources  and/or  services.  The 


rule  also  provides  guidance 


for  focusi  ig  the  injury  determination 


ification  components. 


In  exan  ining  the  relationship  of  the 


EDA  with  the  other  proposed 
assessmei  it  procedures,  it  is  helpful  to 
think  in  t^rms  of  what  EDA  is  not.  Large 
or  unusually  destructive  discharges  may 
require  a  broad  suite  of  extensive 
studies  0^  er  a  multi-year  period  to 
determin(  the  nature  and  extent  of  the 
injuries  tr  natural  resources  and/or 
services  a  id  calculate  compensable 
values.  W  tiile  it  is  important  to  have  a 
compreht  nsive  damage  assessment 
option,  N  3AA  believes  that  most 
assessmei  its  will  not  require  an 
extensive  often  litigation-driven, 
approach.  Through  this  proposed  rule, 
NOAA  ha  s  interpreted  Congress' 
apparent  desire  to  spend  less  time 
rediscovering  that  a  discharge  is 
harmful  t^  the  environment,  and  focus 
more  effohs  on  restoration  measures. 
EDA  proUdes  a  vehicle  for  that  purpose. 

FinallyJthe  proposed  rule  provides 
that  the  tnistee(s)  should  complete  the 
natural  resource  and/or  service  injury 
determination/quantification  process 
and  develop  a  restoration  approach 
within  twp  years  from  the  date  of  the 
discharge  where  possible.  This  time- 
frame is  n  ot  required,  but  an  assessment 
taking  lor  ger  to  reach  this  point  is  not 
expeditec  , 

Guidance 
Approacl 

In  evali  ating  whether  an  EDA  is  * 
appropria  e  for  a  given  discharge,  the 
trustee{s)  ihould  take  into  account  the 
guidance  )rovided  by  the  proposed  rule. 
This  guid  mce  is  not  intended  to  be 
rigidly  apblied.  Rather,  the  trustee(s) 
should  ex  ;rcise  best  professional 
judgment  in  evaluating  the  usefulness  of 
this  guida  nee  for  any  given  discharge. 

Near  thi  s  close  of  the  Preassessment 
Phase,  the  trustee(s)  will  examine  the 
information  regarding  the  discharge  in 
light  of  the  guidance  and  decide 
whether  ti » select  the  EDA  approach  or 
another  a;  sessment  procedure.  In  all 
cases,  this  decision  is  reserved  for  the 
trustee(s).  See  discussion  earlier  in  this 
preamble 


in  Selecting  the  EDA 


JMI 


The  Expedited  Damage  Assessment 
Approach 

EDA  Objectives:  The  steps  involved  in 
the  EDA  or  CDA  damage  assessment  are 
similar.  The  scope  of  effort  associated 
with  each  step,  however,  differs 
considerably  between  the  two 
procedures. 

The  objectives  of  an  EDA  are  to:  (1) 
Expeditiously  determine  and  quantify 
injuries  to  selected  natural  resources 
and/or  services  resulting  from  a 
discharge  using  limited,  focused  studies 
and  baseline  or  reference/control 
information,  and  (2)  provide  the  basis 
for  restoration  and  recovery  of  natural 
resources  and/or  services.  To  achiev* 
these  objectives,  the  EDA  procedure 
consists  of:  (1)  Injury  determination;  (2) 
injury  quantification;  (3)  restoration 
component;  and  (4)  compensable  value; 
determination. 

Injury  Determination 

General 

Injury  resulting  from  (or  caused  by) 
the  discharge  of  oil  has  been  determined 
when  the  trustee(s)  has  demonstrated 
that:  (1)  With  direct  exposure,  (a)  the 
natural  resource  was  exposed;  (b)  there 
is  a  pathway  between  the  discharge  and 
exposed  natural  resource;  and  (c)  the 
exposure  of  oil,  its  components,  or  by- 
products has  been  shown  by  rigorous 
and  appropriate  scientific  methodology 
to  have  an  adverse  effect  on  the  natural 
resource  in  laboratory  experiments  or 
the  field;  or  (2)  in  the  absence  of  direct 
exposure,  (a)  the  adverse  effect  on  or 
impaired/diminished  use  of  a  natural 
resource  has  been  shown  by  rigorous 
and  appropriate  scientific  methodology; 
and  (b)  the  adverse  effect  on  or 
impaired/diminished  use  of  the  natural 
resource  would  not  have  occurred  but 
for  the  fact  of  the  discharge  or  threat  of 
a  discharge.  The  trustee(s)  should 
establish  baseline  or  reference/control 
conditions  from  which  changes  in 
environmental  and  biological 
parameters  may  be  measured. 

Contributing  Factor:  Where  multiple 
factors  may  have  contributed  to  an 
indivisible  injury  to  a  natural  resource 
and/or  service,  the  discharge  of  oil  may 
be  considered  a  contributing  factor  to 
the  injury. 

Exposure 

Once  the  discharge  of  oil  has  been 
documented,  the  next  step  involves 
either  confirmation  of  exposure  or  threat 
of  exposure  to  the  natural  resources  to 
the  oil.  Confirmation  and  exposure 
entails  determining  the  amount  of 
product  discharged  into  the        v 
environment.  Initial  estimates 
developed  in  the  Preassessment  Phase 


should  now  be  verified  or  modified  as 
appropriate.  Where  practicable,  the 
trustee(s)  should  rely  on  figures 
developed  by  the  On-Scene  Coordinator 
(OSC)  and  request  continual  updates. 
The  OSC  may  also  be  requested  to 
provide  a  final  estimate  of  the  amount 
discharged,  recovered,  or  removed.  The 
trustee{s).  however,  may  conduct 
additional  surveys  to  determine  the 
amount  of  oil  discharged  into  the 
environment,  should  the  figures 
provided  by  the  OSC  prove  insufficient. 

Using  field  data  collected  thus  far,  the 
next  step  should  be  to  identify  exposure 
pathways.  Field  data  that  may  help  the 
trustee(s)  accomplish  this  step  include 
documentation  of  the  areal  extent  of  the 
oil  and  collection  of  water  samples 
along  the  oil  contamination  gradient. 
The  trustee(s)  may  rely  on  models,  in 
conjunction  with  limited  field  data,  to 
document  exposure  pathways.  These 
models  should  be  relatively  simple  and 
acceptable  to  the  scientific  and 
regulatory  community.  The  trustee(s) 
should  confirm  that  natural  resources 
were  in  fact  exposed  to  oil. 

Where  the  injury  is  an  indirect 
adverse  effect  or  impaired/diminished 
use,  the  trustee(s)  should  begin  to 
document  the  nature  and  extent  of  such 
injury.  An  example  of  impaired/ 
diminished  useds  where  a  recreational 
beach  is  closed  m  anticipation  of  oiling. 
An  example  of^n  indirect  adverse  effect 
is  where  exposure  to  oil  has  resulted  in 
the  reduction^r  elimination  of  food 
chain  res^ul^s  thereby  resulting  in 
starvation  of  a  higher  trophic  level 
resource  (e.g..  birds).  If  such  injuries  are 
readily  quantifiable,  studies  that 
document  the  injury  are  appropriate  for 
an  EDA.  Determination  of  impaired/ 
dimished  use  or  adverse  effects  is 
addressed  in  the  section  entitled  Injury 
Determination:  Scope  of  Injuries. 

Identify  Natural  Resources:  The 
trustee(s)  should  identify  those  natural 
resources  for  which  injury 
determination  and  quantification  will  be 
conducted.  Eligible  natural  resources 
will  include  those  which  are  of 
commercial,  recreational,  ecological 
importance,  or  of  special  significance. 

Initiate  Early  Restoration  Planning:  At 
this  point  in  the  process,  the  trustee(s) 
should  initiate  early  restoration 
planning.  To  supplement  the 
information  on  restoration  provided  in 
this  section,  the  trustee(s)  should  refer 
to  the  restoration  discussion  in  subpart 
G  of  the  preamble,  in  the  proposed  rule, 
and  the  Restoration  Guidance 
Document. 

The  trustee(s)  should  develop  a 
restoration  scoping  statement  to  focus 
the  planning  process.  The  scoping 
statement  should  identify  those 


restoration  alternatives  that  the 
trustee(s)  may  consider  to  remedy 
discharge  effects,  including  source 
control  and  remediation  where 
appropriate.  The  "natural  recovery" 
alternative  should  be  specifically 
addressed.  In  addition,  the  tnistee(s) 
may  consider  acquisition  of  the 
equivalent  natural  resources  as  an 
alternative,  but  only  in  light  of  OPA's 
preference  for  the  other  alternatives. 
The  scoping  statement  will  rely  on 
information  derived  from  the 
Preassessment  Phase  and  exposure 
determination,  and  may  be  developed 
along  a  roughly  parallel  time  line  as  the 
DARP.  (See  preamble  discussion  of  the 
DARP  in  subpart  C.) 

Scope  of  Injuries 

The  scope  of  injuries  in  an  EDA  are 
limited  relative  to  a  CDA.  Injuries  to 
natural  resources  and/or  services  that 
may  be  appropriate  for  an  EDA  include, 
but  are  not  limited  to,  mortality,  and 
sublethal  effects  that  are  relatively  easy 
to  document.  Categories  of  injury  that 
meet  the  acceptance  criteria  in 
§  990.71(e)  of  the  proposed  rule  and  are 
appropriate  for  an  EDA  are  currently 
being  developed. 

With  respect  to  fish  and  wildlife 
resources,  the  trustee(s)  should  estimate 
direct  mortality  using  body  counts  in 
the  affected  areas  in  accordance  with 
standard  field  proqedures  (such  as  the 
"fish-kill"  investigation  methods 
described  by  the  American  Fisheries 
Society).  (See  Part  n  (Fish-Kill  Counting 
Guidelines)  of  "Monetary  Values  of 
Freshwater  Fish  and  Fish-Kill  Counting 
Guidelines,"  American  Fisheries 
Society  Special  Publication  Number  13. 
1992.)  The  trustee(s)  should  correct  the 
estimates  using  established  procedures 
in  the  literature  along  with  "off-the- 
shelf  models.  Published  water  and 
sediment  toxicity  data  can  be  used  in 
the  models.  In  addition,  toxicity  tests 
may  be  conducted  on  the  discharged  oil 
to  provide  specific  information  for  the 
model  on  the  effects  of  the  discharged 
oil  at  the  estimated  concentrations  on 
the  species  and  life  stages  of  concern. 
The  toxicity  tests,  however,  should  be 
time-  and  cost-effective.  Mortality  may 
also  be  determined  by  baseline  and 
reference/control  comparisons. 

Mortality  estimates  may  be  less 
applicable  to  vegetation  associated  with 
natural  resource  habitats.  Oiled 
vegetation  may  suffer  considerable 
sublethal  injury  including,  but  not 
limited  to,  reduction  in  growth  rates, 
loss  of  above-ground  biomass,  and 
reproductive  impairment.  These 
injuries,  especially  the  loss  of  plant 
biomass,  may  result  in  changes  in 
species  diversity  and  abundance 


utilizing  the  habitat.  Nevertheless, 
chronic  contamination  or  a  severe 
discharge  may  result  in  direct  mortality. 
The  trustee(s)  may  need  to  undertake 
limited  surveys  to  verify  early  vegetative 
mortality,  as  well  as  mortality  likely 
with  time. 

As  mentioned  earlier,  mortality 
resulting  from  a  discharge  may  also  be 
indirect.  The  trustee(s)  may  include 
indirect  mortality  in  the  injury  focus 
provided  there  is  baseline  information 
documenting  such  injury  or  the  indirect 
mortality  can  be  determined  with 
limited,  focused  studies.  Measures  of 
indirect  mortality  include,  but  are  not 
limited  to,  starvation;  failure  to  nest; 
hatching  failure;  and  loss  of  critical 
habitat. 

Sublethal  effects  as  measures  of  injury 
should  be  carefully  selected  in  an  EDA.t 
Only  those  that  can  be  determined  usingN 
limited,  focused  studies  and  that  are        ) 
expected  to  result  in  quantifiable        '^ 
injuries  should  be  included.  Sublethal 
effects  that  may  meet  these 
requirements  include,  but  are  not 
limited  to,  impairment  of  growth, 
reproduction,  development  and 
behavior. 

The  trustee(s)  should  also  consider 
injuries  to  services.  The  first  step  in 
determining  injury  to  the  services  is  to 
inventory  the  services  provided  by  a 
natural  resource  prior  to  discharge  and 
identify  those  services  affected  or 
expected  to  be  affected  by  the  discharge. 
Services  commonly  affected  by  a 
discharge  of  oil  to  the  natural 
environment  include  recreational, 
commercial,  ecological,  and  those  of 
special  significance  as  defined  earlier  in 
this  proposed  rule.  Recreational  services 
provided  by  natural  systems  include, 
but  are  not  limited  to,  provision  of 
recreational  fishing,  boating,  boat 
mooring,  bathing,  beach- use,  wildlife 
viewing,  sightseeing,  and  hunting 
opportunities.  Commercial  services 
include  finfish  and  shellfish  harvest,  as 
well  as  marine  transportation,  marine 
development,  and  industrial  and 
municipal  water  use.  Commercial 
services  differ  from  recreational, 
ecological,  and  passive  use  services  in 
that  some  parties  other  than  the 
trustee(s)  (e.g.,  commercial  fishermen) 
may  make  claims  related  to  the 
diminution  of  value.  Therefore,  the 
potential  for  overlap  between  the 
trustee's(s')  and  a  private  claim  should 
be  carefully  considered.  Typical 
ecological  services  (i.e..  biological 
diversity,  habitat  protection,  food  chain 
transfer,  contaminant  control/ 
assimilation,  water  quality/quantity 
aesthetics)  could  include  wetland 
functions,  such  as  water  quality 
enhancement,  waterfowl  nesting  sites, 
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and  estuary  lunctions,  such  as  provision 

of  nurseries  for  Tin  and  shellfish  or 
habitat  to  endangered  or  threatened 
species.  Services  provided  by  resources 
of  special  signiricanoe  include,  but  are 
not  limited  to,  subsistence  fishing, 
education,  scientific  and  cultural 
research. 

Not  all  services  inventoried  will  suffer 
injury  or  a  reduction  in  their  flow.  The 
trustee(s),  therefore,  must  identify  those 
services  to  be  addressed  by  the  EDA.  For 
example,  wetlands  provide  a  range  of 
services  including,  but  not  limited  to 
flood  control,  fish  nurseries,  and 
recreational  opportunities.  A  discharge 
that  results  in  oiling  of  above  ground 
wetland  vegetation  may  leave  the  roots 
intact,  therefore  leaving  the  flood 
control  service  unaffected.  The  oiling  of 
the  emergent  vegetation,  however,  could 
substantially  reduce  the  bird  viewing 
opportunities.  The  trustee(s)  should 
include  in  the  EDA  only  those  services 
that  have  actually  been  interrupted  or 
lost. 

Injury  QuantificoUoa 

General 

The  trustee(s)  should  quantify  injuries 
to  natural  resources  and/or  services 
identified  through  injury  determination. 
Based  on  the  services  identified  as 
interrupted  or  lost,  the  trustee(s)  should 
select  a  subset  of  this  list  for  detailed 
analysis.  The  trustee(s)  should 
determine  the  duration  of  lost  or 
diminished  services.  This  is 
accomplished  by  comparing  the  level  of 
baseline  or  reference  services  (i.e.,  the 
conditions  as  they  existed  prior  or 
adjacent  to  the  discharge  and  would 
have  continued  to  exist  in  the  future  but 
for  the  discharge)  to  the  level  of  services 
,  after  the  discharge.  In  some  cases, 
baseline  or  reference  service  flow 
estimates  may  not  be  available.  For 
example,  state  and  federal  agencies  may 
not  maintain  data  on  commercial  Tish 
catch  at  the  level  of  detail  required  for 
economic  damage  assessment.  Where 
critical  information  is  lacking,  the 
trustee(s)  must  decide  whether  to:  (1) 
Continue  with  the  EDA  in  the  absence 
of  the  compensable  value  estimate  for 
the  given  service  flow;  or  (2)  reconsider 
the  appropriateness  of  the  EDA 
approach,  given  the  magnitude  or 
importance  of  the  service  flow  in 
question. 

Develc^  Restoration  Component 

The  trustee(s)  should  develop  the 
.  restoration  component  of  the  DARP  at 
this  pbase  in  the  process.  The 
restoration  component  should  include 
an  analysis  of  restoration  akonatives 
and  the  preferred  restoration  epproack 
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for  ea(  :h  injured  resource  or  service.  The 
truste  is]  should  refer  to  subpart  G  for 
a  fuir  liscussion  on  the  restoration 
comp  inent  of  the  DARP. 

Comp  insable  Values  Component 

The  compensable  values  component 
for  an  EDA  contains  the  study  design  to 
estimi  te  the  values  of  the  lost  services. 
In  thi!  part  of  the  EDA,  the  trustee(s) 
will  o  msider  the  interim  lost  services 
associ  3ted  with  the  restoration 
compi  ment  and  identify  available 
methc  doiogies  for  estimating  these 
valuei . 

Wh  le  an  EDA  does  not  necessarily 
prech  de  large-scale  original  studies 
such  « s  a  site-specific  travel  cost  model, 
econo  Tiic  assessment  of  lost  values 
should  be  accomplished  by  limited. 
focu84  d  efforts  where  possible.  The 
EDA.  berefore,  may  rely  on  simplified 
valuat  ion  models  or  the  applications  of 
benefits  transfer.  As  discussed  here  and 
in  thej"Compensable  Values"  section  of 
the  preamble  accompanying  subpart  G. 
a  widi  range  of  methods  exist  for 
estimi  ting  lost  resource  values. 

Api  licability  of  market  valuation 
tecbn  ques  will  depend  on  site-specific 
factor ;,  such  as  the  types  of  services 
affect(  d  and  data  availability.  Important 
and  Q  immonly-applied  approaches 
include:  Market  price  and  appraisal 
values  travel  cost  models;  random  utility 
mode  s,  and  hedooic  property  valuation 
mode  s.  The  trustee(s)  may  determine 
that  e  ;onomic  methods  currently  do  not 
exist  t )  estimate  the  damages  resulting 
from  t  le  loss  or  reduction  in  one  or 
more  1 1{  the  important  service  flow 
categc  ries.  Where  the  trustee(s) 
antici  >ates  that  implementing  a 
particlilar  technique  will  exceed  a 
reasonable  time  to  accomplish  an  EDA 
or  wil  result  in  implementation  costs 
that  ai  e  imreasonable  relative  to  the 
expec  ed  level  of  damages,  the  trustee(s) 
shoulo  consider  selecting  another 
damate  assessment  technique.  Factors 
influe  icing  this  decision  will  include 
increa  se  in  the  precision  of  the  damage 
assess  nent,  and  the  time  and  budget 
requii  »d  to  complete  such  research. 

Oncle  the  extent  of  the  lost  services 
has  b(  en  estimated,  economic  values 
must  le  assigned  to  these  services  to 
estimi  ite  the  compensable  values.  For 
some  categories  of  economic  damage,  it 
will  be  possible  to  conduct  site-specific 
analyses.  For  example,  the  damages 
associated  with  the  closure  of  a  marine 
transijortation  corridor  will,  in  most 
instances,  be  estimated  using  site- 
speciic  data.  In  other  cases,  the 
truste  }(s)  will  apply  estimates, 
equat  ons,  nwdels,  or  data  from  existing 
valua  ion  studies,  through  the  use  of 
benef  ts  transfer.  Benefits  transfer  may 
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be  used  where  the  trusteefs)  determines 
that  benefit  estimates  are  available  to 
support  a  defensible  benefits  transfer 
(see  discussion  of  benefits  transfer  in 
the  preamble  discussion  of  valuation 
methodologies).  If  such  estimates  do  not 
exist,  the  tnistee(s)  may  undertake  a 
cost-effective  study  at  the  site. 

The  EDA  procedure  is  a  new  concept, 
that  is  designed  to  facilitate  the  damage 
assessment  process  for  a  large  number  of 
discharges.  It  represents  a  hybrid 
approach  that  entails  either 
supplementing  the  Type  A  model  with 
limited,  focused  studies,  or  studying  key 
natural  resources  and/or  services  for 
which  limited,  focused  studies  will  be 
undertaken.  NOAA  wishes  to  solicit 
comments  regarding  the  scope  and 
applicability  of  the  EDA. 

Response  to  Comments 

Comment:  NOAA  received  comments 
supporting  the  use  of  an  Expedited 
Damage  Assessment  (EDA)  procedure  so 
long  as  it  could  make  accurate  estimates 
and  meet,  in  an  expedited  way,  other 
natural  resource  damage  assessment 
criteria. 

Response:  The  proposed  rule  provides 
for  an  EDA  in  this  subpart  and  meets 
those  criteria. 

Comprehensive  Damage  Assessment 

Subpart  Q  Preamtiie 

General 

Purpose/Scope 

The  Comprehensive  Damage 
Assessment  (CDA)  is  the  most  detailed 
of  the  assessment  procedures  available 
to  the  trustee(s).  The  purposes  of  a  CDA 
are  to:  (1)  Comprehensively  determine 
the  nature  and  extent  of  injury  to 
natural  resources  and/or  services;  (2) 
develop  a  restoration  plan  to  remedy 
that  injury;  and  (3)  determine  the  total 
compensable  values  for  discharges 
requiring  a  complex,  prolonged 
assessment/restoration  process  as 
deemed  necessary  by  the  trustee(s). 
Since  there  is  no  single  CDA  approach 
appropriate  for  every  discharge,  the 
trustee{s)  must  tailor  each  CDA  to  the 
specific  oil  discharge  circumstances. 

A  CDA  consists  of  four  components, 
including  Injury  Determination,  Injury 
Quantification,  Restoration  Planning, 
and  Compensable  Values 
Determination.  After  completion  of  a 
CDA,  a  Report  of  Assessment,  which 
includes  the  determinations  made  in 
each  of  these  components,  must  be 
prepared. 

COACosU 

CDA  costs  include  those  costs 
associated  with  injury  determination 


and  quantification,  restoration  planning, 
and  compensable  values  determination. 
Costs  incurred  should  be  limited  to 
those  the  trustee(s)  considers  necessary. 
Such  costs  should  be  supported  by 
appropriate  records  and  documentation 
in  the  administrative  record,  and  must 
not  reflect  regular  activities  performed 
by  the  trustee(s)  in  the  management  of 
natural  resources  and/or  services  not 
related  to  the  discharge  of  oil. 

Report  of  Assessment 

At  the  conclusion  of  a  CDA.  the 
natural  resource  trustee(s)  should 
document  all  pertinent  activities  and 
decisions  in  the  administrative  record 
and  prepare  the  Report  of  Assessment. 
The  Report  of  Assessment  is  the  basis  of 
the  CDA  claim.  The  Report  of 
Assessment  is  the  DARP.  as  modified 
based  upon  comments  received  during 
the  public  comment  period.  The  Report 
of  Assessment  contains  the  trustee 's(s') 
selected  restoration  approach.  The 
administrative  record  should  contain 
the  rationale  for  conclusions  regarding 
each  component  of  the  CDA  process. 

Injury  Determination 

Purpose/Scope 

The  purpose  of  Injury  Determination 
in  a  CDA  is  to  verify  or  modify  the 
nature  of  the  injury  to  natural  resources 
and/or  services  resulting  from  the 
discharge  of  oil.  Injury  determination  in 
a  CDA  should  be  made  for  natural 
resources  and/or  services  that  can  be 
restored  or  for  which  the  public  can  be 
compensated. 

Should  the  trustee(s)  be  able  to 
document  the  nature  of  the  injury  to  a 
natural  resource  and/or  service  resulting 
from  the  discharge  of  oil,  he  should  then 
proceed  to  Injury  Quantification.  If  the 
trustee(s)  is  unable  to  determine  such 
injury,  farther  assessment  efforts  should 
be  terminated  and  the  results  of  the 
Injury  Determination  documented  in  the 
Report  of  Assessment. 

Objectives  and  Study  Designs 

Based  on  the  information  regarding 
the  discharge  and  environmental  setting 
collected  in  the  Preassessment  Phase, 
the  trustee(s)  should  first  develop 
objectives  governing  the  overall  CDA 
and  for  the  individual  component 
studies  comprising  the  CDA.  These 
objectives  provide  direction  for  the 
design  of  the  CDA  and  each  study.  Once 
the  objectives  are  defined,  the  trustee(s) 
should  develop  appropriate  study 
designs.  Study  designs  address  the  level 
of  effort  for  each  given  study.  The  study 
design  may  include,  but  is  not  limited 
to,  identification  of:  (1)  The  hypotheses 
or  questions  posed;  (2)  changes  in  injury 


that  may  be  considered  statistically  and 
environmentally  significant;  (3) 
expected  endpoints.  i.e..  effects,  for  each 
resource  and/or  service;  (4)  the 
appropriate  assessment  methods  for 
each  endpoint;  (5)  data  quality 
objectives  to  ensure  that  data  are 
collected  and  analyzed  effectively;  (6) 
sampling  design  that  provides  the 
logical  structure  on  how  to  collect  the 
data;  and  (7)  the  statistical  analyses  to 
test  the  hypotheses.  Guidance  on  study 
designs  can  be  found  in  the  Injury 
Determination  and  Quantification 
Guidance  Document,  currently  being 
prepared. 

Injury  Determination 

Once  the  individual  study  designs  are 
complete,  the  trustee(s)  should  then 
document  the  nature  of  the  injury 
resulting  from  the  discharge  of  oil. 
Injury  resulting  from  (or  caused  by)  the 
discharge  of  oil  has  been  determined 
when  the  trustee(s)  has  demonstrated 
that:  (1)  With  direct  exposure,  (a)  the 
natural  resource  was  exposed;  (b)  there 
is  a  pathway  between  the  discharge  and 
exposed  natural  resource;  and  (c)  the 
exposure  of  oil.  its  components,  or  by- 
products has  been  shown  by  rigorous 
and  appropriate  scientific  methodology 
to  have  an  adverse  effect  on  the  natural 
resource  in  laboratory  experiments  or 
the  field;  or  (2)  in  the  absence  of  direct 
exposure,  (a)  the  adverse  effect  on  or 
impaired/diminished  use  of  a  natural 
resource  has  been  shown  by  rigorous 
and  appropriate  scientific  methodology; 
and  (b)  the  adverse  effect  on  or 
impaired/diminished  use  of  the  natural 
resource  would  not  have  occurred  but 
for  the  fact  of  the  discharge  or  threat  of 
a  discharge. 

Where  multiple  factors  may  have 
contributed  to  an  indivisible  injury  to  a 
natural  resource  and/or  service,  the 
discharge  of  oil  may  be  considered  a 
contributing  factor  to  the  injury. 

The  trustee(s)  should  identify  the 
pertinent  exposure  pathways,  and 
relevant  injuries  to  natural  resources 
and/or  services.  The  definitions  of 
exposure,  injury,  and  causality  in  the 
proposed  rule  are  different,  but  not 
inconsistent,  than  that  found  in  the 
CERCLA  natural  resource  damage 
assessment  rule,  known  as  the  Type  B 
rule  (43  CFR  ll.62(b)-{0).  Guidance  on 
natural  resource  and  service  injuries 
exclusive  to  oil  discharges  can  be  found 
in  the  Injury  Determination  and 
Quantification  Guidance  Document, 
currently  being  prepared. 

The  method  for  determining  injury  in 
this  proposed  rule  is  also  different  than 
that  of  the  CERCLA  rule.  These  methods 
should  be  diosen  based  on  the 
capability  of  the  method  to  demonstrate 


an  effect  on  or  impaired/diminished  use 
of  a  natural  resource.  For  any  injury  to 
be  considered  such  under  this  proposed 
rule,  it  must  satisfy  the  following 
acceptance  criteria:  (1)  For  natural 
resources,  (i)  the  exposure  to  oil,  its 
components,  or  by-products  has  been 
demonstrated  to  cause  an  adverse  effect 
on  the  natural  resource  in  laboratory 
experiments  or  the  field;  and  (ii)  the 
measurement  for  a  natural  resource 
adverse  effect  is  cost-effective  and  can 
be  obtained  through  the  application  of 
a  scientifically  rigorous  and  appropriate 
methodology.  Categories  of  natural 
resource  and  service  injury  for  the  CDA 
(as  well  as  the  EDA)  that  meet  the 
acceptance  criteria  specified  for 
discharges  of  oil  are  also  currently  being 
developed. 

The  public  is  asked  to  review  these 
changes  relative  to  the  CERCLA  rule. 
Constructive  comments  should  reflect 
the  flexibility  and  discretion 
accommodated  to  the  trustee(s) 
throughout  the  OPA  proposed  rule. 

Injury  Quantification 

Purpose/Scope 

The  purpose  of  injury  quantification 
is  to  determine  the  effects  on  natural 
resources  and/or  services  resulting  from 
the  discharge  as  defined  in  the  proposed 
rule.  The  proposed  rule  allows  the 
trustee(s)  to  measure  the  change  in 
either  a  natural  resource  itself,  or 
directly  in  a  service.  The  trustee(s)  is 
encouraged  to  use  whichever  approach 
proves  to  be  most  appropriate  for  a 
natural  resource  and/or  service  being 
considered.  In  either  case,  Injury 
Quantification  usually  requires 
comparisons  to  baseline  or  reference/ 
control  conditions,  or  some  other 
known  measures.  Such  comparisons  are 
based  upon  the  completion  of  any 
response  actions,  and  will  depend  on 
the  recovery  period  of  both  resources 
and/or  services. 

Should  the  trustee(s)  be  able  to 
quantify  injury  to  natural  resources  and/ 
or  services  resulting  from  the  discharge 
of  oil,  the  tnistee(s)  should  then  proceed 
to  the  restoration  component.  If  the 
trustee(s)  is  unable  to  quantify  such 
injury,  further  assessment  efforts  should 
be  terminated  and  the  results  of  the 
Injury  Quantification  documented  in  the 
Report  of  Assessment.  Quantification  of 
Injury:  In  certain  circumstances,  the 
trustee(s)  may  decide  to  quantify  natural 
resource  injury  and  translate  that  injury 
to  the  reduction  in  services.  If  the 
trustee(s)  bases  quantification  on  natural 
resources  injury,  he  should  determine 
the:  (1)  Extent  to  which  a  natural 
resource  injury  has  occurred;  (2)  extent 
to  which  the  injured  natural  resources 
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differ  from  baseline  or  reference/control 
conditions:  (3)  services  normally 
produced  by  the  injured  natural 
resources  and  (4)  reduction  of  services 
resulting  from  the  discharge  of  oil. 

However,  where  there  are  insufficient 
data  to  quantify  natural  resource  injury 
or  where  there  is  no  associated  injured 
natural  resource,  the  trustec(s)  may 
directly  quantify  the  reduction  in  the 
services  resulting  from  the  discharge. 

Even  where  natural  resource  injury 
does  occur,  direct  quantification  of  the 
reduction  in  services  may  be  the 
approach  of  choice.  In  these  cases,  the 
reduction  in  services  may  be  a  measure 
of  injury  when  the:  (1)  Extent  of  change 
in  the  ser.'ites  resulting  from  natural 
resource  injuries  can  be  determined 
without  also  calculating  the  extent  of 
change  in  the  resources;  and  (2)  services 
to  be  determined  are  expected  to 
provide  a  better  indication  of 
compensable  values  caused  by  the 
natural  resources  injury  than  would 
direct  quantification  of  the  resources 
themselves. 

If  the  trustee(s)  bases  quantification 
on  injury  to  services,  he  should 
determine  the:  (1)  Extent  of  impaired/ 
diminished  services;  and  (2)  extent  to 
which  the  level  of  impaired/diminished 
services  differs  from  baseline  and/or 
reference/control  conditions. 

QuantiHcation  Methods 

Guidance  on  quantification  methods 
can  be  found  in  the  Injury 
Determination  and  Qiiantification 
Guidance  Document,  currently  being 
prepared.  Quantification  methods 
generally  include  before/after  (using 
baseline  data)  and  reference/control- 
impact  study  designs,  using  combined 
(at  the  community/population  level) 
and/or  individual  (at  the  organism/ 
biomarker  level)  injuries.  Since 
particular  quantification  methods 
cannot  be  recommended  to  the  trusteets) 
at  this  time,  guidance  on  specific 
natural  resources  and/or  services  to 
quaiitify  can  be  provided.  Such 
selection  can  be  based  upon  the;  (1) 
Extent  to  which  a  particular  natural 
resource  and/or  s«rvi(.«  Is  affected;  (2) 
extent  to  which  a  given  natural  resource 
and/or  service  can  be  used  to  represent 
a  broad  range  of  related  resources  or 
services;  (3)  consistency  of  the 
quantification  method  with  the 
requirements  of  the  compensable  values 
determination  component  to  be  used;  (4) 
ability  to  quantify  changes  in  a  given 
natural  resource  and/or  service  at 
reasonable  cost;  and  (5)  preliminary 
estimates  of  services. 

Injury  quantification  for  a  CDA 
requires  information  on  the  extent  of 
injured  natural  resources  and/or 


servict  s.  Information  needed  for  natural 
resoun  :e  injury  includes:  (1)  Total  area 
or  voli  me,  if  appropriate,  or  quantity  of 
natura  resources  and/or  services 
affecte  1;  (2)  degree  to  which  natural 
resour  es  and/or  services  are  affiected; 
(3)  abi  ity  of  a  natural  resources  and/or 
servici  to  recover;  (4)  proportion  of  a 
natura  resources  and/or  service 
affecte  I;  and  (5)  services  that  the 
injure*  natural  resources  provide  to 
other  resources  and  humans. 
Information  needed  for  injured  natural 
resourj  e  services  include:  (1)  a  list  of 
the  rel(  vant  natural  resource  services; 
(2)  ava  lability  and  characteristics  of 
those  s  jrvices;  and  (3)  information  on 
past  an  J  current  services.  Sources  for 
this  in  srmation  include  government 
agenci(  s,  trade  associations,  academic 
organi]  ations,  resident  population, 
respon  e  personnel,  RP{s),  experts, 
databa:  es,  and  the  open  literature. 

Recove  y  Analysis 

The  I  rusteefs)  should  estimate  the 
time  necessary  for  natural  recovery 
without  restoration  efforts  and  beyond 
responi  e  activities.  Recovery  is  defined 
as  a  ret  im  of  natural  resources  and/or 
service  i  to  baseline  or  comparable 
conditions  within  the  limits  of  natural 
or  other  (human-induced)  variability.  It 
is  poss^le  for  the  recovery  of  resource 
service*  to  occur  long  before  or  after 
natural  resources  recovery  is  complete. 
However,  in  many  cases,  resource 
services  are  directly  derived  from 
natural|resources  and  the  recovery  of 
resourcfe  services  should  correspond 
closely  with  the  recovery  of  the  natural 
resourcs. 

Respon  se  to  Comments 

Comt  r.ent:  Some  commenters 
suggest  Ki  that  injury  should  be  • 
hypoth  sized  or  justified  within  a 
reasons  jle  period  (e.g.,  one  to  two 
weeks), 

Besp  mse:  NOAA  disagrees.  A  good 
faith  ef  ort  to  expeditiously  complete  an 
injury  I  ypothesis  should  be  made 
followi  »g  a  discharge.  Nonetheless,  it 
would   e  unreasonable  to  require 
comple  ion  of  such  an  initial  assessmerU 
within  1  specific  interval,  because 
conditt  ms  and  circumstances  will  vary 
vvidely  rom  site-to-site  and  situation-to- 
situatio  1.  Further,  all  concerned  should 
recogni  «  that  an  initial  hypothesis  of 
injury  i  i  just  that.  Because  not  all 
injuries  will  occur  immediately 
followi:  tg  a  discharge,  and  those  that  do 
may  no  be  discemable  until  some  time 
later,  th  b  hypothesis  may  be  subject  to 
signific  mt,  and  perhaps  repeated, 
revisioa  over  time. 

Comment:  One  commenter  was 
concern  ed  that  statistical  analysis  be 
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used  judiciously  and  also  indicated  that 
ahhough  specific  statistical  analysis 
cannot  be  prescribed,  statistical  criteria 
can  be  set  forth. 

Response:  NOAA  agrees  with  this 
comment  and  is  suggesting  judicious 
use  of  statistics. 

Comment:  Many  commenters  wanted 
NOAA  to  carefully  consider  the  ultimate 
use  of  the  data  collected  so  as  to  be  cost- 
and  time-effective. 

Response:  NOAA  understands  this 
concern  all  too  well.  Data  use  is  integral 
to  the  development  of  damage 
assessment  strategies  and  designs. 
Therefore,  NOAA  is  recommending  that 
data  use  be  specified  early  on  in  the 
process  as  part  of  the  objectives  of  the 
study  as  well  as  in  data  quality 
objectives  in  the  study  design. 

Comments:  One  commenter  indicated 
that  NOAA  does  not  adequately  address 
the  assessment  of  the  impact  on  services 
on  natural  resource  injury.  Another 
commenter  contends  that  actual,  proven 
services  are  all  that  are  included  in  OPA 
for  quantification  purposes.  Some 
commenters  suggested  that  natural 
resource  damage  assessment  should 
include  injury  to  archaeological  and 
historical  services  in  particular. 

Response:  To  assert  natural  resource 
damages  under  OPA,  injury  to  natural 
resources  and/or  services  must  be 
demonstrated.  NOAA  recognizes  that 
there  is  both  direct  and  indirect  injury. 
The  trusteefs)  should  account  for  both 
forms  so  long  as  such  injuries  are 
relevant  to  restoration  and 
compensation  efforts.  Further,  all 
damages,  except  those  that  are 
considered  speculative,  are  included" 
under  OPA.  Injuries  to  natural  resource 
services  may  include  archaeological 
sites  and  other  resources  of  historical 
significance. 

Comment:  One  commenter  stated  that 
natural  resources  are  valued  in  terms  of 
the  services  or  functions  they  provide  to 
society,  either  directly  by  providing 
services  to  humans  or  indirectly  by 
providing  services  to  other  natural 
resources. 

Response:  NOAA  agrees  and  states  in 
the  definition  of  ".services"  that  natural 
resources  provide  a  wide  range  of 
functions  that  include,  but  are  not 
limited  to.  functions  provided  to 
society. 

Restoration 

Subpart  H — Preamble  Language 

General 
Purpose 

OPA  provides  the  trustee(s)  with  the 
following  range  of  alternatives  to 
remedy  injury  fo  natural  resources  and/ 
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or  services:  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent  natural  resources  and/or 
services.  The  proposed  rule  provides 
that  natural  recovery  is  also  an 
alternative  that  must  be  considered.  If 
the  trustee(s)  deems  that  natural 
recovery  is  not  an  acceptable  ahemative 
for  a  particular  incident,  i.e.,  cannot  be 
achieved  given  the  scope,  scale,  and 
timing  of  natural  reco\'ery,  then 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  equivalent  natural 
resources  and/or  services  should  be 
examined.  For  each  alternative,  there 
may  be  various  options  or  procedures  to 
accomplish  that  alternative.  Each  of  the 
alternatives  and  options  mentioned 
above  may  be  considered  by  itself  or 
combined  in  a  number  of  ways. 

The  purposes  of  the  restoration 
planning  pro<:ess  are  to:  (1)  Determine 
the  most  appropriate  restoration 
alternatives  for  the  recovery  of  injured 
natural  resources  and/or  services 
resuhing  from  a  discharge  of  oil;  and  (2) 
estimate  the  costs  of  implementing 
restoration. 

The  goal  of  restoration  is  to  return  the 
injured  natural  resources  and/or 
s<*rvices  to  their  baseline  conditions. 
Site-specific  restoration  objectives 
should  be  established  and  prioritized 
throughout  the  assessment/restoration 
planning  process  to  provide  a  blueprint 
for  restoring  the  injured  natural 
resources  and/or  services  to  baseline  or 
comparable  conditions.  These  objectives 
should  be  clear  and  identify  the  desired 
outcome. 

Restoration  Component 

The  first  step  in  the  development  of 
a  restoration  component  by  the 
trustee(s)  is  to  develop  a  scoping 
statement.  The  scoping  statement 
identifies  natural  resources  and/or 
ser\'ices  of  concern,  as  well  as  potential 
restoration  alternatives  to  focus  the 
restoration  planning  process.  The 
trustee(s)  shoxild  develop  preliminary 
restoration  alternatives  that  address 
specific  injuries. 

As  the  assessment  process  progresses 
and  significant  new  information 
becomes  available,  the  trusfee(s)  should 
begin  developing  the  restoration 
component  of  the  DARP.  The  restoration 
component,  incorporating  preliminary 
results  of  the  injurj-  determination  and 
quantification  studies,  should  be  based 
upon  the  scoping  statement.  The  DARP 
will  provide  the  means  for  soliciting 
publir:  comments  on  the  proposed 
restoration  alternatives. 

Cocrdination 

Early  coordination  and  cooperation  is 
essential  in  restoration  as  well  as 


assessment  where  multiple  trustees  are 
involved.  When  muhiple  trustee 
involvement  is  indicated,  a 
Memorandum  of  Understaiuling  (MOU) 
should  be  considered  to  clearly 
delineate  trustee  responsibilities.  An 
example  of  such  an  MOU  is  given  in 
appendix  A  of  the  proposed  rule. 

Participation  of  the  kP(s)  early  on  in 
restoration  planning  is  also  encouraged 
in  the  proposed  rule,  particularly  if  the 
RP(s)  is  active  in  the  assessment 
process.  The  knowledge  and  expertise  of 
the  RP(s)  could  be  useful  to  the 
trustee(s).  The  trustee(s),  however,  has 
the  ultimate  responsibility  for  all 
restoration  activities  and  should 
develop  a  joint  enforceable  agreement  or 
Memorandum  of  Agreement  (MOA) 
describing  the  specific  responsibilities 
of  al  1  parties  if  the  RP(s)  is  selected  to 
participate.  An  example  of  such  an 
MOA  is  given  in  appendix  B  in  the 
proposed  rule. 

Emergency  Restoration 

Emergency  restoration  prior  to  ihe 
development  of  the  restoration 
component  is  permitted  where 
immediate  action  is  necessary  to  avoid 
irreversible  loss,  or  to  prevent  or  reduce 
continuing  danger  to  natural  resources 
and/or  services.  These  actions  are 
described  in  detail  in  the  preamble 
discussion  of  subpart  B — Preassessment 
Phase. 

Restoration  Costs 

Restoration  costs  include  the  costs  of 
implementing  the  restoration  plan.  Both 
direct  and  indirect  restoration  costs, 
including  those  associated  with  pre- 
settlement,  vrill  be  used  in  the 
determination  of  the  total  damages. 

Restoration  Component  Development 

Requirements 

In  developing  the  restoration 
component  for  a  CDA.  the  trustee(s) 
should:  Develop  a  restoration  scoping 
statement;  develop  the  restoration 
component  of  the  DARP;  and  estimate 
the  costs  of  implementing  the 
restoration  component  described  below. 
The  tnistee(s)  should  also  address  NEPA 
implementation  requirements  relative  to 
the  restoration  component. 

Scoping  Statement 

During  the  preliminary  stage  of  the 
assessment/restoration  planning 
process,  the  trustee(s)  should  develop  a 
restoration  scoping  statement.  The 
scoping  statement  is  intended  to  serve 
as  a  tool  to  focus  the  restoration 
planning  process.  The  scoping 
statement  should  identify  those 
potential  restoration  alternatives  that 
the  trustee(s)  may  consider  as  potential 


actions  to  remedy  the  effects  of  the 
discharge  of  oil.  The  scoping  statement 
will  rely  on  inidrmatioa  provided 
during  the  injury  determination  and 
quantification  studies  and  may  be 
developed  along  a  slightly  delayed  but 
parallel  time  line  as  those  components. 
This  offset  but  parallel  development 
will  facilitate  coordination  between  the 
injury  determination/quantification  and 
restoration  planning,  thereby 
encouraging  the  collection  of  data  for 
both  processes. 

The  scoping  statement  should  include 
a  summary  of  the  natural  resources  arxl/ 
or  services  of  concern,  an  evaluation  of 
the  circumstances  of  the  discharge,  and 
the  exp>ected  injured  natural  resources 
and/or  services.  Next,  the  .scoping 
statement  should  identify  the  range  of 
alternatives  available  to  the  trustees). 
Where  appropriate,  source  control  and 
remediation  should  be  considered. 
Finally,  the  scoping  statement  should 
identify  any  opportunity  to  pool  the 
recovery  with  other  similar  recoveries  in 
a  given  region  in  order  to  develop  a 
more  encompassing  restoration  plan. 

As  a  tool  for  the  trustee(s).  the  scoping 
statement  should  help  identify  the  most 
appropriate  restoration  alternatives  as 
well  as  clarify  additional  information 
needs  for  the  restoration  component. 
While  some  of  this  information  may  be 
gathered  from  existing  sources,  minh 
may  be  gleaned  from  the  results  of 
injury  determination  and  quantification 
studies.  It  is  expected,  therefore,  that  the 
alternatives  identified  in  the  scoping 
statement  will  evolve  as  new 
information  from  the  assessment 
process  becomes  available.  The  scoping 
statement  should  be  included  in  the 
administrative  record  of  the  assessment. 

If  prespill  plans  or  similar  supporting 
documents  have  been  developed  that 
address  the  injured  natural  resources 
and/or  services  and  the  public  was  fully 
involved  in  the  prespill  planning,  the 
trustee(s)  may  decide  that  a  scoping 
statement  is  not  needed.  Howrever,  the 
trustee(s)  should  begin  developing  the 
restoration  component  at  an  early  stage. 

Restoration  Component  of  the  DARI' 

The  restoration  component  of  the 
DARP  should  be  developed  daring  the 
latter  stage  of  the  injury  quantification 
component.  It  should  be  based  upon  the 
scoping  statement  as  well  as  the  results 
of  injury  determination/quantification 
studios,  and  feasibility  or  pilot  studies 
that  may  affect  the  analysis  of  a  given 
restoration  alternative. 

The  restoration  component  of  the 
DARP  should  consist  of  three  broad 
components.  First,  it  should  in(Uud«)  an 
analysis  of  the  restoration  alternatives 
considertid  for  each  natural  resource 
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and/or  service  and  provide  the  basis  for 
estimating  the  restoration  costs 
associated  with  each  alternative. 
Included  in  this  analysis  should  be  an 
estimate  of  the  rate  and  degree  of 
recovery  for  the  injured  natural 
resources  and/or  services  depending 
upon  a  given  restoration  alternative. 
Second,  the  restoration  component 
should  identify  the  preferred  approach 
for  each  injured  natural  resource  and/or 
service  under  consideration  for 
restoration.  Finally,  the  restoration 
component  should  include  the  results  of 
any  feasibility  or  pilot  studies  proposed. 
To  the  extent  practicable,  the  restoration 
component  should  consider 
opportunities  for  pooling  recoveries 
from  multiple  cases  and  identify  other 
statutory  review  and  consultation 
requirements. 

The  restoration  component  of  the 
DARP  will  be  made  available  for  at  least 
a  thirty  calendar  day  public  review  and 
comment  period,  as  provided  by 
§  990.32(c)(4)  of  the  proposed  rule.  The 
trustee(s)  should  consider  the  comments 
received  on  this  plan  and  make  any 
revisions  necessary.  Significant  changes, 
in  the  judgment  of  the  trustee(s).  should 
also  be  made  available  to  the  public. 

The  restoration  component  will  be  the 
basis  for  the  Post-Assessment 
Restoration  Plan  that  will  be  developed 
after  compensation  is  received.  The 
Post-Assessment  Restoration  Plan  must 
reflect  the  amount  of  the  actual  damage 
award.  This  Final  Restoration  Plan  is 
discussed  in  detail  in  the  preamble 
discussion  of  the  Post-Assessment 
Phase. 

In  order  to  provide  for  the  timely 
development  of  the  DARP,  the  injury 
determination,  quantification,  and 
restoration  components  should  be 
conducted  concurrently,  where 
practicable.  The  proposed  rule  provides 
that  the  trustee(s)  will  develop,  where 
practicable,  the  restoration  component 
early  in  the  assessment/restoration 
process  so  that  the  trustee(s)  can  focus 
efforts  towards  restoring,  rehabilitating, 
replacing,  or  acquiring  the  equivalent 
natural  resources  and/or  services. 
Estimate  Restoration  Costs:  Costs  of 
restoration  will  include  direct,  as  well 
as  indirect  (e.g.,  overhead)  costs.  Both 
direct  and  indirect  restoration  costs  will 
be  incurred  by  the  trustee(s)  throughout 
the  damage  assessment/restoration 
process.  The  costs  of  the  trustee's(s') 
recommended  restoration  component 
will  be  used  in  the  determination  of 
damages.  Also,  the  anticipated  costs  of 
the  public  review  of  the  Post-assessment 
Restoration  Plan,  the  plan  refined  after 
the  damage  award,  should  be  included 
in  the  damage  figure  thatihe  trustee(s) 
presents  to  the  RP(s).  These  are  part  of 
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the  planning  and  implementation  costs 
esiin  ated  by  the  trustee(s)  when 
deve  oping  the  restoration  component. 

Dii  ect  costs  are  those  that  the 
Tman  da]  management  system  of  the 
trust(  e(s)  records  on  a  site-specific  basis 
and  I  ence  are  costs  that  are  readily 
alloc  ited  to  the  damage  claim  made 
again  st  the  RP(s)  for  that  incident. 
Exan  pies  of  direct  restoration  costs 
assoc  iated  with  preliminary  survey 
work  and  planning  prior  to 
impl(  mentation  of  restoration  include: 
Site  y  isits;  chemical/physical/biological 
analyses;  restoration  plan  development; 
hum;  n  health  and  safety  plan;  and 
comr  lunity  relations  program;  trustee 
overs  ight  of  restoration  activities  by  the 
RP(s)  and  site  plan.  Examples  of  direct 
costs  associated  with  specific 
restoi  ation  actions  include:  contaminant 
remo  ^al;  habitat  reconstruction  and 
creat  on;  replanting  and  restocking; 
physi  cal  and  chemical  treatment;  any 
trust«  e  oversight  of  any  restoration 
activi  ties  of  the  RP(s);  and 
biore  nediation.  Other  examples  of 
direc  restoration  costs  include  salaries 
and  I  enefits,  travel  costs,  materials  and 
supp  ies  purchased  specifically  for  the 
imph  mentation  of  the  selected 
alterr  ative,  equipment  lease  costs, 
build  ng  related  costs  if  a  building  is 
lease(   or  purchased  for  the  sole  purpose 
of  im  )lementing  the  selected 
alterr  ative,  and  payments  for  goods  and 
servii  es  furnished  by  private  companies 
or  otJ  er  government  agencies  under 
contr  ict  with  the  trustee  agency.  Direct 
costs  can  include  all  costs  of  other 
entities  performing  actions  for  the 
trustee  agency.  These  costs  include  a 
contr  ictor's  overhead,  labor  and 
matei  ial  costs,  which  the  contractor 
bills  (  irectly  to  the  trustee  agency,  if 
such  ;osts  are  paid  by  the  trustee(s). 
Othei  direct  costs  might  include  capital, 
labor  and  materials,  as  well  as 
admii  listrative  costs  associated  with  the 
devel  )pment  of  task  orders  for 
engin  ^ring  design,  evaluation  and 
selection  of  contractors  for  project 
mana  >ement  and  implementation, 
provi  ;ion  of  relevant  QA,  and  other 
indep  endent  technical/analytical 
supp<  rt  functions.  The  cost  estimates 
for  re  Iteration  shall  include  not  only  the 
cost  c  f  planning  and  implementing  the 
recon  mended  restoration  component, 
but  ih  e  costs  of  a  monitoring  program, 
mid-c  ourse  corrections,  and  feasibility 
studit  s,  and  other  elements  the 
truste  3(s)  determines  appropriate  to 
carry  )ut  his  restoration  activities, 
inclui  ing  the  oversight  of  any  actions 
taken  by  the  RP(s). 

Ind  rect  costs  are  support  costs, 
comp  ired  to  a  private  company's 
overh  jad,  which  support  assessments  or 


JMI 


-  restoration  actions,  but  which  cannot  be 
directly  accounted  for  on  a  site-specific 
basis.  Such  indirect  costs  may  include 
support  services  to  those  involved  in  the 
assessment  and  restoration  process,  e.g.. 
facilities  or  personnel,  budgeting, 
procurement,  auditing,  or  other 
administrative  management  services,  as 
well  as  policy  formulation  and 
assessment/restoration  program  costs 
that  are  not  accounted  for  on  a  site- 
specific  basis.  In  the  related  context  of 
cost  recovery  under  CERCLA,  the  courts 
have  upheH  the  recovery  of  indirect 
costs.  See,  e.g..  United  States  v.  P.W. 
Mever.  Inc.,  889  F.2d  1497, 1502-04  (6th 
Cir.  1989);  United  States  v.  Hnrdage. 
750  F.  Supp.  1460, 1504  (W.D.  Tex. 
1990),  offd.  982  F.2d  1436  (lOlh  Cir. 
1992);  United  States  v.  American 
Cyanamid  Co.,  786  F.  Supp.  152,  159 
(D.R.I.  1992);  United  States  v.  Bell 
Petroleum  Services,  Inc.,  734  F.  Supp. 
771.  782-83  (W.D.  Tex.  1990).  The 
trustee(s)  may  calculate  indirect  costs  in 
accordance  with  any  reasonably  sound 
method. 

The  estimated  restoration  costs  make 
up  that  component  of  the  damage  claim 
representing  the  costs  to  restore, 
replace,  rehabilitate,  or  acquire  the 
equivalent  of  the  injured  natural 
resources  and/or  services.  These 
estimates  are  to  be  documented  in  the 
administrative  record  and  included  in 
the  DARP. 

Phased  Restoration  Planning 

Because  of  the  large  scale  and  present 
rudimentary  knowledge  of  the  science 
of  restoration,  the  trustee(s)  should 
consider  undertaking  restoration 
planning  in  phases.  Phased  planning 
and  implementation  is  proposed 
through  an  Adaptive  Management 
Approach  (AMA).  AMA  considers  the 
following  steps:  (1)  Design  and 
implement  the  initial  phase;  (2)  monitor 
the  results;  (3)  evaluate  and  interpret  the 
results;  (4)  recommend  and  prioritize 
follow-up  studies;  and  (5)  decide  needs 
for  next  phase.  This  process  will 
facilitate  the  learning  process  because 
early  phases  will  generate  information 
about  how  well  procedures  work,  what 
problems  develop,  and  what  unforeseen 
benefits  might  be  capitalized  upon  in 
designing  future  phases.  AMA  will 
allow  the  trustee(s)  to  make  reasoned 
assessments  of  the  outcome  of  the 
actions  taken  so  as  to  protect  existing 
resource  values  and  ensure  likelihood  of 
successful  restoration.  This  approach  is 
a  mechanism  for  dealing  with 
uncertainty  and  variability  in  managing 
resources.  It  involves  a  process  whereby 
alternatives  can  be  suggested  and  tested 
(i.e..  pilot  projects)  often  in  small  scale 
before  undertaking  full  scale  restoration. 


Results  of  initial  experiments  are  then 
evaluated  to  select  the  approach  for  later 
projects.  Later  phases  will  benefit  from 
information  generated  in  earlier  phases. 
While  adaptive  management  depends 
on  results  from  previous  work,  new 
projects  can  be  started  before  previous 
phases  prove  successful,  provided  the 
new  phase  contains  everything  thought 
necessary  for  successful  restoration. 

Significant  costs  may  be  incurred  as  a 
result  of  the  phased  approach  to 
restoration  simply  as  a  result  of  repeated 
mobilization  and  demobilization  of 
necessary  equipment,  personnel  and 
support  functions.  However,  the  needs 
of  the  resource  should  outweigh  any 
need  for  human  expediency.  The 
phased  approach  was  developed  to 
respond  to  a  complex  planning  milieu 
as  is  often  the  case  in  a  CDA.  A 
programmatic  NEPA  Environmental 
Impact  Statement  (EIS)  with  subsequent 
environmental  assessnrants  serves  as  the 
appropriate  framework  for  timely 
restoration.  A  phased  approach  will 
allow  the  trusteefs)  to  work  within 
funding  constraints,  which  may  enable 
them  to  implement  complementarv 
projects  more  easily  than  collaborating 
on  a  single.  large  project. 

Analysis  and  Selection  of  Restoration 
Alternatives 

Restoration  Alternatives 

•   The  trustee(s)  may  choose  natural 
recovery,  restoration,  rehabilitation, 
replacement,  acquisition  of  the 
equivalent,  or  a  combination  thereof  in 
deciding  on  the  most  appropriate 
restoration  alternatives  to  select  for 
particular  natural  resources  and/or 
services  injured  by  the  discharge  of  oil. 
These  ahematives  are  described  herein 
and  in  the  Restoration  Guidance 
Document  available  from  the  address 
given  at  the  front  of  this  preamble. 

(1)  Natural  Recovery:  The  natural 
recovery  alternative  (comparable  to  the 
"No  Action  Alternative")  is  based  upon 
the  process  of  natural  succession 
foUovring  a  discharge  whereby  the 
injured  resource  is  left  to  recover 
without  any  intervention  by  man.  This 
alternative  may  not  always  result  in 
restoring  natural  resources  and/or 
.services  to  their  baseline  conditions,  but 
should  always  be  considered.  Natural 
recovery  may  be  selected  when:  (1) 
There  is  evidence  that  the  natural 
recovery  process  will  be  more  effective 
than  other  available  restoration 
alternatives;  (2)  the  resulting  natural 
resources  and/or  services  are  predicted 
to  resemble  the  original,  within  the 
constraints  of  natural  or  other  (human- 
induced)  variability,  in  a  time  frame  rK>t 
significantly  different  from  that 


resulting  from  human  intervention;  (3) 
other  natural  resources  and/or  services 
will  not  be  adversely  aSacted  prior  to 
the  recovery  of  those  originally  injured 
resources  and/or  services;  and  (4)  there 
are  no  threats  to  human  health  and 
safety  from  the  length  of  time  for  natural 
recovery. 

Where  it  is  clear  that  natural  recovery 
can  restore  injured  natural  resources 
and/or  services  to  baseline  conditions, 
additional  restoration  measures  may  not 
be  justified.  Nevertheless,  l>ecause  some 
natural  resources  and/or  services  will 
eventually  recover  on  their  ovra  does 
not  necessarily  mean  that  restoration 
should  be  excluded.  Since  one  intent  of 
OPA  is  restoring  the  environment  from 
the  effects  of  a  discharge  of  oil,  the 
public  should  not  unduly  bear  the 
burden  of  natural  healing  if  there  are 
reasonable  alternatives  available  to 
hasten  the  recovery.  The  trustee(s) 
should  document  the  decision  on  the 
adequacy  of  natural  recovery  in  the 
administrative  record. 

The  ability  to  determine  when  natural 
recovery  is  optimal  may  be  constrained 
by  the  quality  and  quantity  of  baseline 
information.  Nevertheless,  the  trustee(s) 
should  attempt  to  estimate  the  rate  of 
natural  recovery  for  each  relevant 
injured  natural  resource  and/or  service 
based  on  the  information  derived  fttim 
damage  assessment  and  restoration 
studies,  the  scientific  literature,  and 
other  sources.  If  it  appears  that  natural 
recovery  may  effectively  restore  natural 
resources  and/or  services  without 
significant,  concomitant  adverse  effects, 
then  the  trustee(s)  should  select  the 
natural  recovery  alternative.  However,  if 
it  appears  that  natural  recovery  may  not 
effectively  achieve  baseline  or 
comparable  conditions,  the  trustee(s) 
should  consider  other  restoration 
alternatives. 

(2)  Restoration:  "Restoration"  means 
actions  undertaken  to  return  injured 
natural  resources  and/or  services  to 
their  baseline  conditions.  Generally, 
restoration  relates  to  roan's  efl'orts  to 
enhance  the  recovery  process. 
Restoration  is  usually  distinguished 
from  response  as  being  performed  after 
the  completion  of  cleanup  activities. 
Response  is  commonly  defined  as  action 
to  contain  and  clean  up  oil  immediately 
following  a  discharge  or  to  protect 
natural  resources  and/or  services  by  a 
response  agenry.  Restoration  actions, 
such  as  the  removal  of  contaminated 
resources,  may  be  performed  during  and 
after  response  to  facilitate  the  recovery 
of  relevant  natural  resources  and/or 
services.  In  the  present  context, 
restoration  performed  at  the  location  of 
impact  is  referred  to  as  "direct 
restoration."  The  other  alternatives 


identified  below  may  result  in 
beneficial,  but  not  duplicative,  natural 
resources  and/or  services  to  those 
injured,  and  are  therefore  described  as 
"compensatory  restoration." 

(3)  Rehabilitation:  "Rehabilitation" 
refera  to  actions  to  bring  injured  natural 
resources  and/or  services  to  a  state 
different  from  baseline  conditions  but 
still  beneficial  to  the  environment  and 
public.  This  alternative  is  particularly 
important  when  direct  restoration  is 
technically  or  economically  infeasible. 
but  the  affected  site  retains  the  potential 
to  support  alternative  valuable  natural 
resources  and/or  services.  The 
definition  of  rehabilitation  encompasses 
enhancement  actions  taken  on  an 
affected  site  to  increase  one  or  more 
values,  possibly  at  the  expense  of  other 
values.  This  alternative  should  be 
distinguished  from  the  "natural 
recovery"  alternative,  which  relies 
exclusively  upon  natural  recovery 
unassisted  by  man. 

(4)  Aep/ocement:  "Replacement" 
refera  to  actions  that  substitute  natural 
resources  and/or  services  that  provide 
the  same  or  comparable  natural 
resources  and/or  services  as  those 
injured.  Replacement,  as  opposed  to 
"direct"  restoration,  results  from 
restoration  actions  taken  away  from  the 
affected  site  to  furnish  or  create 
equivalent  natural  resources  and/or 
services  within  the  region.  For  example, 
habitats  away  from  the  discharge  site 
may  be  created  to  provide  equivalent 
services  within  the  region  in  terms  of 
fish  and  wildlife  production.  Injured 
services  provided  by  natural  resources 
that  might  be  replaced  include  those  of 
recreational,  commercial,  or  ecologicel 
importance,  or  those  of  special 
significance. 

(5)  Acquisition  <^ Equivalent: 
"Acquisition  of  equivalent  resources" 
refiers  to  obtaining  natural  resources 
■and/or  services  that  the  trustee(s) 
determines  are  comparable  to  those 
injured.  Equivalent  natural  resources  . 
should  be  acquired  to  hasten  recovery, 
and  protect  and  maintain  the  natural 
resources  affected  by  a  discharge. 
Acquisition  of  equivalent  resources  is 
distinguished  from  replacement  of 
resources  h\  the  fact  that  the  acquired 
resources  already  exist  rather  than  being 
created  or  enhanced.  "Acquisition  of 
equivalent  resources"  addresses 
specifically  "resources,"  not  "services." 
Acquisition  of  equivalent  resources 
should  only  be  used  when  the  tnisteefs) 
has  determined  that  restoration, 
rehabilitation,  or  replacement  of  specific 
natural  resources  is  technically 
infeasible  or  the  cost  is  grossly 
disproportionate  to  the  value  of  the 
resources  involved. 


(6)  Combination  of  Alternatives:  Each 
alternative  discussed  above  may  be 
considered  individually  or  combined  in 
various  ways;  depending  upon 
feasibility.  environmental-efTectiveness, 
and  relative  cost  considerations.  Also, 
each  alternative  may  be  implemented 
through  one  or  more  options  or 
procedures  selected  by  the  trustee(s). 
When  mentioned,  alternatives  imply 
associated  options.  Differences  among 
combinations  of  alternatives  and  the 
related  options  within  each  alternative 
could  be  based  upon  the  severity  of  the 
natural  resource  injuries,  quality  and 
quantity  of  knowledge  about  recovery, 
expected  effectiveness  of  the 
alternatives,  or  the  environmental  or 
human  significance  of  the  injured 
natural  resources  and/or  services. 

Analysis  of  Restoration  Alternatives 

As  the  results  of  the  injury  and 
quantiRcation  studies  become  available, 
the  trustee(s)  should  revise  the  list  of 
restoration  alternatives  developed.  As 
this  list  is  revised,  the  trustee(s)  should 
analyze  each  alternative  taking  into 
account  not  only  the  feasibility,  but  also 
the  effectiveness  and  relative  cost 
(described  below).  The  choice  of 
restoration  alternatives  is  influenced  by 
the  nature  of  the  injuries  to  the  natural 
resources  and/or  services,  and  the 
extent  to  which  immediate  action  is 
taken  to  remedy  those  injuries.  Also,  the 
restoration  alternatives  should  seek  to 
ensure  the  recovery  of  injured  natural 
resources  and/or  services.  Examples  of 
services  provided  by  the  natural 
resources  that  might  be  returned  to 
baseline  conditions  include  human  uses 
(e.g.,  recreational,  commercial), 
ecological,  or  those  of  special 
significance.  Certain  services  that  are  of 
cultural  significance  (e.g., 
archaeological  sites)  are  not  typically 
living,  renewable  resources  and  have  no 
capacity  to  heal  themselves.  Therefore, 
such  services  cannot  recover 
"naturally"  and,  to  the  extent 
restoration  is  practicable,  will  need 
human  intervention. 

Certain  factors  should  be  considered 
for  each  restoration  alternative.  If,  based 
upon  these  considerations,  an 
alternative  is  unacceptable,  it  will  be 
eliminated  fttjm  further  consideration. 
The  evaluation  of  the  relevant  factors 
should  be  documented  in  the 
administrative  record.  When  the  DARP 
is  made  publicly  available,  the  trustee(s) 
should  provide  for  the  administrative 
record  a  brief  description  of  how  the 
restoration  alternatives  contained  in  the 
DARP  comply  with  these  factors. 

(1)  Feasibility:  The  key  factor  to 
consider  in  selecting  restoration 
alternatives  is  feasibility.  Feasibility 
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depend:  upon  whether  an  action  is 


given  certain  constraints.  These 


constrai  its  include,  but  are  not  limited 
to:  Avai  ability  of  services,  materials 
and  equipment;  expertise;  construction 
and  operational  limitations;  need  or 
capabili  y  for  future  restoration;  and 
adminis  :rative,  legal,  or  regulatory 
requireqients. 

Whert  practicable,  the  trustee{s) 
should  Consider  methods  currently 
availabl  i,  i.e.,  proven  methods  should 
take  pre  erence  over  unprpven  methods. 
Under  n  lany  circumstances,  however, 
existing  methods  will  need  to  be 
modifier  1  for  a  given  discharge.  For 
exampU  ,  the  trustee(s)  may  propose 
providing  artificial  nesting  sites  for  a 
particular  species  of  bird  to  replenish 
the  population.  While  there  is  ample 
informa  ion  on  the  nesting  requirements 
of  a  Sim  lar  species  of  bird,  little 
informa  ion  is  available  about  the 
nesting  'equirements  of  the  injured  bird 
species.  The  trustee(s),  therefore,  may 
have  to  ely  upon  the  requirements  of 
the  simi  ar  species  in  designing  nesting 
site  altei  natives  for  the  injured  species. 

(2)  En  vironmental  Effectiveness:  Once 
the  trusi  ee(s)  determines  that  a 
restorati  on  alternative  is  feasible,  the 
trustee(! )  should  then  evaluate  the 
environ  nental  effectiveness  of  the 
altemat  ve.  Effectiveness  deals  with  the 
general  |uestion  of  whether  an  action 
accomp  ishes  the  goals  and  objectives  of 
restorati  sn.  Effectiveness  is  dependent 
upon  th^:  (1)  Extent  to  which  the 
proposefl  alternative  can  return  natural 
resources  and/or  services  to  acceptable 
condititms;  (2)  extent  to  which  the 
proposep  alternative  causes  additional 
injury;  (a)  extent  to  which  the  proposed 
alternative  improves  the  rate  of  recovery 
and  success;  and  (4)  level  of  risk  and 
uncertainty  in  the  success  of  the 
proposw  alternative. 

(3)  Raative  Cost:  Simultaneous  with 
the  environmental  effectiveness 
determifiation,  the  trustee(s)  should 
evaluate  the  relationship  of  the  expected 
costs  of  mplementing  the  alternative 
relative  :o  other  alternatives  and  to  their 
anticipa  :ed  benefits.  This  requires  that 
the  truslee(s)  consider,  among  other 
things,  the:  (1)  Significance  of  the 
natural :  esource  and/or  service  to  the 
environ  nent  and  public;  (2)  extent  to 
which  tfee  proposed  alternative  benefits 
more  thin  one  natural  resource  and/or 
service;  13)  cost  of  the  proposed 
altematf/e;  (4)  relationship  of  the 
expectei  costs  to  the  expected  benefits; 
and  (5)  jevel  of  risk  and  uncertainty  in 
the  cost4benefit  analysis. 

Total  damages  will  depend  on  the 
sum  of  <  ompensable  value  and 
restoration  costs.  Often,  there  will  be 
tradeoffi  between  compensable  value 
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and  restoration  costs.  For  example, 
faster-paced  and  more-intensive 
restoration  activities  may  reduce  the 
associated  compensable  values,  e.g.„ 
interim  lost  use  values,  but  may  do  so 
at  the  expense  of  substantially  higher 
restoration  costs.  In  some  cases,  there 
may  be  sufficient  data  to  demonstrate 
that  some  (combinations  of)  restoration 
alternatives  would  result  in 
substantially  lower  total  damages  than 
others.  NOAA  seeks  comment  on  the 
following  questions.  Where  restoration 
data  on  costs  and  benefits  are  sufficient. 
should  the  trustee(s)  be  required  to 
select  the  (combination  oQ  restoration 
alternatives  that  minimize  total 
damages?  If  not.  should  the  trustee{s)  be 
required  to  explain  the  rationale  for 
selecting  (a  combination  of)  restoration 
alternatives  that  do  not  minimize  total 
damages? 

Cost  evaluation  is  not  a  straight 
economic  cost/benefit  analysis.  Rather, 
it  is  primarily  a  consideration  of 
qualitative,  rather  than  quantitative, 
factors.  There  may  be  overriding  policy 
considerations  that  would  cause  the 
trustee(s)  to  consider  certain  "collateral 
benefits."  For  example,  if  a  scenario 
involves  certain  non-renewable  natural 
resources,  i.e.,  an  endangered  species  or 
a  resource  of  cultural  significance,  the 
costs  of  restoration  may  appear,  under  a 
straight  cost/benefit  analysis,  to  be 
grossly  disproportionate  to  the  value  of 
the  benefit  of  restoration  over  natural 
recovery.  However,  the  possibility  of 
continuing  or  additional  effects  to  these 
nonrenewable  resources  may  require 
that  restoration  actions  be  taken. 

In  this  regard,  NOAA's  approach  is 
similar  to  the  one  proposed  earlier  by 
the  U.S.  Department  of  the  Interior 
(DOI).  In  April  of  1991,  DOI  proposed 
revisions  to  its  damage  assessment  rlile 
to  comply  with  the  ruling  in  the  Ohio 
decision.  In  those  proposed  revisions. 
DOI  stated  that  the  trustee(s)  should: 

consider  the  relationship  of  the  expected 
costs  of  an  alternative  to  the  benefits  from  the 
implementation  of  that  alternative,  both  in 
temis  of  the  recovery  of  the  resource  and  the 
benefits  to  the  public  that  would  result.  This 
consideration  is  not  intended  to  be  a  straight 
cost/benefit  analysis.  The  trustee  should 
weigh  circumstances  unique  to  each 
assessment  against  the  expected  alternative 
costs. 

56  FR  at  19758. 

Basically,  the  trustee(s)  must  judge 
the  advantage  or  desirability  of  a 
particular  restoration  alternative  in 
terms  of  the  expected  costs  of 
implementing  the  alternative  compared 
to  the  benefit  of  that  alternative.  When 
possible,  the  trustee(s)  should  attempt  to 
quantify  such  benefits.  However,  NOAA 
recognizes  that  situations  will  arise 


when  it  is  more  reosonable  for  the 
trustee(s)  to  forgo  such  quantification. 
For  example,  if  the  cost  of  restoration  is 
$3  million,  and  it  will  cost  more  than 
that  to  quantify  the  benefits,  the 
trustee(s)  should  rely  on  a  qualitative 
approach,  i.e.,  one  that  considers  the 
other  factors  discussed  in  this  subpart. 
Those  factors  include  technical 
feasibility,  effectiveness  of  the 
restoration  component,  nonrenewability 
of  the  resource  (i.e.,  archaeological 
resource),  and  the  significance  or 
uniqueness  of  the  resource  (i.e.,  an 
endangered  species  or  a  resource  of 
cultural  significance).  Further,  any 
analysis  must  take  into  account 
discounting  and  uncertainty,  as  well  as 
other  factors  deemed  relevant  by  the 
trustee(s).  (These  concepts  are  discussed 
in  a  later  section  of  this  preamble.) 

Depending  upon  the  type  of  discharge 
and  nature  and  extent  of  the  injury,  the 
proposed  alternatives  and  related  costs 
may  vary  significantly.  A  determination 
that  expected  costs  are  reasonable  when 
compared  to  the  anticipated  benefits 
includes  a  careful  comparison  of  direct 
and  indirect  expenses.  Of  all 
alternatives  that  achieve  similar  benefits 
and  meet  the  goals  and  objectives  of 
restoration,  the  most  cost-effective 
alternative  should  be  chosen.  A 
restoration  alternative  will  be  cost- 
effective  if  it  is  determined  to  have  the 
lowest  costs  expressed  in  present  value 
for  a  given  amount  of  benefits.  If  the 
benefits  can  be  quantified  in  dollars, 
that  dollar  figure  should  be  discounted 
to  present  value.  However,  should  the 
benefits  be  quantified  in  terms  other 
than  dollar  values,  those  benefits  should 
also  be  discounted  to  present  value. 

This  proposed  rule  does  not  define 
the  term  "grossly  disproportionate"  as  a 
numeric  ratio.  Instead,  NOAA  adopts 
the  approach  recommended  by  DOI  in 
its  April  1991  proposed  rulemaking. 
The  trustee(s)  must  consider  all  of  the 
factors  discussed  in  this  subpart  in 
selecting  the  most  appropriate 
alternative.  However,  it  is  not  required 
that  each  factor  be  given  the  same 
weight  for  each  discharge  situation  or 
even  for  each  alternative  considered.  As 
stated  in  the  DOI  proposed  rule, 

*  •  *  the  various  alternatives  considered 
may  address  and  balance  these  factors  in 
different  ways.  In  practice,  the  alternative 
selected  by  the  trustee  as  the  most 
appropriate  might  not  satisfy  ell  the 
considerations,  yet  still  be  "correct"  for  the 
purposes  of  the  assessment.  The  trustee,  after 
considering  all  the  relevant  fectors.  may 
make  a  selection  that  gives  greater  weight  to 
some  factors  over  others. 

56  FR  at  19757. 

In  addition,  the  tmstee(s)  must 
document  this  consideration  in  the 


administrative  record.  Such 
documentation  will  constitute  the 
grossly  disproportionate  determination. 
Selection  of  Restoration  Alternatives: 
Based  upon  the  analysis  of  the 
restoration  alternatives  for  each  category 
of  injured  natural  resources  and/or 
services,  the  trustee(s)  should  select  the 
alternative  or  some  combination  thereof 
that  best  meets  the  needs  of  each  injured 
natural  resource  and/or  service  based 
upon  the  factors  listed  above.  The 
trustee(s)  should  then  develop  the 
restoration  component  of  the  DARP 
based  upon  this  selection  for  each 
natural  resource  and/or  service. 

The  restoration  component  is  that  part 
of  the  DARP  that  will  be  used  to 
estimate  the  restoration  costs.  The 
restoration  component  should  also 
contain  the  site-specific  objectives  of  the 
restoration  and  an  initial  listing  of 
priorities  of  natural  resources  and/or 
services  of  concern.  The  restoration 
component  and  its  estimated  costs  of 
the  DARP  then  goes  out  for  public 
review  and  comment. 

Feasibility  (Pilot)  Studies 

Because  restoration  science  is 
continually  evolving,  and  injuries  to 
natural  resources  and/or  services  may 
be  unique  on  a  site-specific  basis, 
restoration  alternatives  for  certain 
natural  resources  and/or  services  may 
be  limited.  Therefore,  the  scoping 
statement  may  conceptually  identify 
small-scale,  focused  feasibility  or  pilot 
studies  where  the  trustee(s)  finds  that  a 
particular  restoration  alternative  needs 
to  be  tested  to  determine  whether 
implementation  is  not  only  technically 
and  economically  feasible,  but  also 
effective.  The  costs  associated  with  the 
implementation  of  these  studies  are  part 
of  the  costs  of  developing  the  DARP. 

Where  possible,  the  scoping  statement 
should  conceptually  identify  feasibility 
or  pilot  studies  the  trustee(s)  may 
require  to  evaluate  alternatives.  The 
scoping  statement  should  also  provide 
the  public  with  notice  that  additional 
feasibility  or  pilot  studies,  associated 
with  the  development  of  restoration 
alternatives,  may  be  conducted 
throughout  the  development  of  the 
DARP. 

As  appropriate,  the  trustee(s)  should 
coordinate  with  the  OSC  prior  to 
proceeding  with  any  feasibility  or  pilot 
studies  during  the  response  phase  to 
ensure  that  such  studies  are  not 
incompatible  with  response  activities. 
Anticipated  studies  become  part  of  the 
DARP  and  costs  of  these  actions  become 
part  of  the  trustee's(s')  damage  claim. 


Evaluation  of  Recovery  and  Success  of 
Restoration 

Definition 

Recovery  is  defined  in  the  proposed 
rule  as  the  return  of  the  injured  natural 
resources  and/or  services  to  baseline  or 
comparable  conditions,  within  the 
limits  of  natural  or  other  (human- 
induced)  variability.  This  definition 
recognizes  the  inherent  tendency  for 
natural  resources  and/or  services 
characteristics  to  vary  over  space  and 
time.  Defining  restoration  goals, 
selecting  appropriate  criteria  for 
monitoring  goal  achievement, 
identifying  appropriate  performance 
standards  (endpoints),  and  measuring 
levels  of  achievement  of  these  standards 
are  necessary  to  determine  success  in 
restoration.  Particular  attention  should 
be  paid  to  reestablishing  and 
maintaining  the  diversity  of  the  sife(s) 
as  evidence  of  the  total  health  of  the 
recovering  system.  The  recovered 
condition  is  not  required  to  be  identical 
to  the  baseline  or  reference/control 
condition;  however,  it  should  not  be 
functionally  different  from  that 
condition. 

Monitoring 

Monitoring  should  be  an  integral  part 
of  the  recovery  implementation  process. 
Recovery  cannot  be  propnrly  established 
without  a  well-designed  and  executed 
monitoring  plan.  Every  natural  resource 
and/or  service  is  unique,  which  makes 
it  inappropriate  to  propose  fixed 
monitoring  plans  for  a  generic  habitat  or 
biological  resource.  Nevertheless,  there 
are  several  general  principles  that  apply 
to  any  such  effort:  (1)  Monitoring  should 
be  sufficiently  long  to  ensure  recovery 
to  a  stable  condition;  (2)  all  relevant 
components  of  the  affected  environment 
should  be  monitored,  as  it  relates  to  the 
restoration  alternative;  (3)  the  progress 
of  recovery  should  be  compared  with 
natural  changes  occurring  in  similar 
unaffected  reference  bt  control  areas;  (4) 
sampling  should  be  designed  to  provide 
statistically  significant  and  defensible 
results;  and  (5)  the  monitoring  plan 
should  be  sufficiently  flexible  to  permit 
mid-course  corrections  if  the  need 
arises.  In  the  event  that  maintenance  is 
required  to  ensure  success,  the  decision 
on  the  need  for  such  maintenance 
should  be  part  of  the  restoration  ' 
component. 

Mid-Course  Corrections 

The  restoration  component  should 
incorporate  provisions  allowing  for  mid- 
course  corrections.  Monitoring  and 
evaluating  recovery  will  enable  the 
trustee(s)  to  determine  when  mid-course 
corrections  are  necessary.  Mid-course 


corrections  should  be  based  upon,  but 
not  limited  to.  the  nature  and  extent  of 
injuries  suffered  by  the  natural 
resources  and/or  services,  actual 
effectiveness  of  the  restoration 
alternatives,  and  results  of  monitoring. 
The  possibility  of  the  need  for  mid- 
course  corrections  should  be  considered 
in  the  restoration  component.  It  could 
be  that  feasibility  or  pilot  studies  will 
obviate  the  need  for  mid-course 
corrections.  In  some  cases,  settlement 
agreements  have  specifically  addressed 
this  issue.  One  possible  approach  is  to 
include  in  a  settlement  agreement  a 
"reopener"  clause,  i.e.,  a  specific 
provision  to  revisit  an  issue  if  it 
becomes  necessary  at  a  future  time. 
Another  possibility  is  for  the  RP(s)  to 
deposit  an  agreed-upon  amount  of 
money  in  an  escrow  account  to  cover 
future  restoration  actions  that  could  not 
be  fully  developed  at  the  time  of  the 
settlement.  These  funds  would  then  be 
used  for  these  future  actions,  or  would 
revert  to  the  RP(s)  if  not  needed  for 
restoration. 

Responses  to  Comments 

Comment:  One  commenter  indicated 
there  may  be  some  confusion  with 
semantics  in  the  terms  used  for  and 
hierarchy  of  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent. 

Response:  NOAA  hopes  to  minimize 
confusion  by  defining  all  terms  in  the 
proposed  rule.  Further,  the  proposed 
rule  does  not  suggest  a  hierarchy  of 
restoration  alternatives,  except  in  the 
case  of  acquisition  of  equivalent 
resources,  and  leaves  such  prioritization 
to  the  discretion  of  the  trustee{s)  on  a 
case-by-case  basis. 

Comment:  One  commenter  suggested 
that  the  assessment  process  should 
focus  on  natural  resources  that  may 
actually  benefit  from  restoration.  The 
commenter  noted  that  such  an  approach 
would  reduce  contention  between  the 
trustee(s)  and  RPlsj,  and  reassure  the 
public  that  its  resources  are  receiving 
attention. 

Response:  NOAA  agrees  with  the 
suggestion  that  restoration  should  be 
implemented  onl_y  where  the  trustee(s) 
determines  that  such  efforts  would 
benefit  the  natural  resources  and/or 
services.  However,  the  trustee(s)  cannot 
totally  ignore  those  natural  resources 
that  either  will  recover  naturally  or  are 
not  recoverable.  The  trustee(s)  must  still 
seek  restoration  of  or  compensation  for 
these  interim  lost  services. 

Comment:  One  commenter  stated  that 
the  primary  objective  of  the  restoration 
process  should  be  the  timely  restoration 
of  the  affected  natural  resources  to 
levels  that  are  adequate  to  support  the 
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services  they  normally  provide  to  the 
biologic  )1  community  in  general  and 
humans  in  particular. 

Respt  nse:  NOAA  agrees  with  the 
commei  ter  based  on  the  assumption 
that  "nc  rmally"  means  baseline  or 
referenc  a/control  conditions. 

Comi)  fent:  A  few  commenters  noted 
that  rest  Dration,  beyond  what  is  needed 
to  retun  to  baseline  conditions  and 
specific  numeric  levels,  would  be  an 
inefficient  use  and  an  over-investment 
of  socie!  y's  economic  resources.  Such 
efforts  V  ould  result  in  a  net  loss  in 
econom  c  welfare,  which  is  inconsistent 
with  se<tion  1006(d)(1)  of  OPA. 

Respt  nse:  The  goal  of  restoration  is 
the  reco  ^ery  of  the  natural  resources 
and/or ;  ervices  to  baseline  conditions  in 
the  mos :  cost-effective  and  beneficial 
manner  Recovery  refers  to  structural  or 
functioi  al  equivalence,  which  is  left  to 
the  disc  "etion  of  the  trustee(s].  If  the 
result  o  the  trustee(s)'  actions  are  to 
somewt  at  enhance  the  level  of  services 
to  a  lev(  1  higher  than  existed  before  the 
dischar  ;e,  such  an  action  may  be 
justifiec .  These  actions  are  appropriate 
so  long  IS  the  public  is  made  whole  for 
those  s€  rvices  denied  from  the  time  of 
the  disc  large  until  recovery  is  complete. 

Comr  tent:  Many  commenters 
indicat<  d  that  the  trustee(s)  should 
choose  I  restoration  procedure  on  a 
case-by  case  basis. 

Respi  nse:  NOAA  agrees  that 
restorat  on  procedures  must  be  chosen 
on  an  iiicident-specific  basis,  except  for 
those  si  nations  where  an  approach  has 
been  de  treloped  through  prespill 
plannir  g  pursuant  to  §  990.16(c). 

Comi  lent:  Several  commenters  urged 
that  pla  ns  be  revised  as  the  restoration 
progres  res  and  new  information 
become  s  available  to  provide  the 
greatest  potential  for  recovery  of  all  its 
natural  resources.  Several  commenters 
stated  t  lat  the  trustee(s)  should  base 
decisioi  is  on  previous  studies  and 
restorat  on  efforts. 

Respi inse.The  proposed  rule  does 
allow  f<  r  revision  of  the  restoration 
compoT  ent  as  new  information  becomes 
aval  lab  e.  NOAA  agrees  that  access  to 
inform;  tion  on  previous  restoration 
studies  would  l>e  beneficial  to  the 
trusteels).  The  restoration  literature 
survey  hat  NOAA  has  compiled  will 
assist  tl  e  trustee(s)  in  this  regard. 

Comj  fienf;  One  commenter  noted  that 
when  t(  ital  restoration  is  impossible, 
NOAA  should,  at  a  minimum,  require: 
(1)  Thejuse  of  sites  identical  to  the  site 
of  the  (  ischarge  that  are  adversely 
affecte(  by  other  oil  discharges;  (2)  the 
use  of  s  ites  identical  to  the  site  of  the 
dischai  *e  that  are  assured  success  as  a 
mitigat  on  bank;  or  (3)  the  consideration 
of  alter  latives  to  a  mitigation  bank. 
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Response:  NOAA  chooses  not  to 
"require"  the  suggestions  listed  by  the 
commenter  and  leaves  this  to  the 
discretion  of  the  trustee(s).  The 
Restoration  Guidance  Document  does 
give  some  guidance  on  what  might  be 
"identical"  sites.  The  trustee(s)  has 
many  possibilities  on  how  to  approach 
restoration.  If  total  restoration  is  not 
possible,  the  trustee(s)  can  estimate  lost 
compensable  values,  discount  to  present 
value,  and  use  that  sum  to  acquire 
equivalent  services. 

Comment:  One  commenter  noted  that 
restoration  science  is  relatively  new  and 
this  science  is  not  yet  sufficiently 
developed  to  assure  the  success  of 
human-initiated  restoration  of  resources 
over  natural  recovery. 

Response:  NOAA  notes  that 
restoration  is  a  relatively  new  science 
and  that  there  are  no  absolute 
guarantees  that  any  planned  effort  will 
succeed.  However,  the  trustee(s)  cannot 
afford  to  wait  for  such  assurances  before 
acting  to  help  systems  recover  from 
discharges.  The  trustee(s]  should  be 
mindful  of  the  overall  goal  of 
restoration.  The  restoration  component 
should  be  designed  to  come  as  close  as 
possible  to  that  goal. 

Comment:  One  commenter  stated  that 
biologic  resources  exhibit  natural 
variability.  Biological  communities  are 
not  static.  They  are  drastically  affected 
by  natural  forces  such  as  weather,  food 
supply,  and  predation.  The  commenter 
argues  that  despite  these  adverse  forces, 
biological  systems  are  accepted  as 
"healthy  and  vibrant"  if  the  plants  and 
animals  characteristic  of  that 
community  are  present  and  functioning 
normally. 

Response:  NOAA  agrees  that  certain 
biological  communities  have  a  high 
degree  of  natural  variability.  In  such 
cases,  only  restoration  that  allows  the 
natural  cycle  to  continue  as  before 
should  be  considered. 

Comment:  One  commenter  noted  it 
may  not  always  be  appropriate  to  give 
preference  to  sites  closest  to  the 
discharge  area  since  this  may  increase 
use  pressures  on  already  injured 
ecosystems. 

Response:  NOAA  agrees  that  such 
factors  as  possible  increased  pressures 
on  the  affected  system  should  be 
considered  by  the  trustee(s). 

Comment:  One  commenter  argued 
that  the  RP(s)  has  a  discretionary  right 
under  the  Fifth  Amendment  to  take  p>art 
in  any  of  the  trustee(s]  assessment 
activities.  Another  strongly  opposed  the 
RP(s)  having  sole  responsibility  for 
monitoring  the  affected  area. 

Response:  NOAA  points  out  that 
participation  by  the  RP(s)  in  either  the 
assessment  or  restoration  is 


discretionary  with  the  trustee(s).  The 
proposed  rule  does  not  require 
participation.  The  trustee(s)  has  the 
right  to  offer  the  RP(s)  the  chance  to 
participate,  and  the  RP(s}  has  the  right 
to  decline. 

Comment:  One  commenter  noted  oil 
removal  activities  are  mentioned  as 
feasible  restoration  alternatives,  and  that 
restoration  activities  should  be  confined 
to  those  needed  after  response  is 
completed. 

Response:  NOAA  points  out  that  a 
particular  action,  e.g.,  removal  of 
contaminated  sediment,  might  be 
considered  as  either  a  response  action  or 
restoration  action.  The  dividing  line  for 
such  classifications  is  dependent  upon 
timing  and  authority  of  the  person 
carrying  out  the  actions.  The  response 
agency  is  acting  under  the  NCP  to 
respond  to  incidents  to  protect  human 
health  and  the  environment.  The 
trustee(s)  may  be  directed  under  other 
statutory  schemes  to  take  similar  actions 
for  the  protection  of  its  trust  resources. 
For  example,  the  response  agency  might 
remove  a  certain  amount  of 
contaminated  sediment  to  bring 
concentrations  to  a  certain  level  set  for 
human  health  reasons.  The  trustee(s), 
however,  may  determine  that  an 
additional  amount  of  contaminated 
sediment  may  need  to  be  removed  to 
attain  concentrations  that  will  not  result 
in  bioaccumulation  in  fish  populations. 

Comment:  One  commenter  suggested 
that  empowering  the  trustees  to  pursue 
emergency  restoration  outside  response 
under  the  direction  of  the  OSC  will  lead 
to  chaos. 

Response:  NOAA  notes  that  the  OSC 
does  not  have  the  authority  to 
implement  restoration  of  natural 
resources.  The  trustee(s)  is  ultimately 
responsible  for  that  duty.  If  response 
actions  are  continuing  while  the 
trustee(s)  is  developing  the  restoration 
component,  the  two  entities  should 
work  closely  together. 

Comment:  Many  commenters 
recommended  NOAA  require  the 
trustee(s)  to  identify  and  consider  a  full 
range  of  restoration  alternatives, 
including  cleanup  or  ren>ediation 
actions.  Some  commenters  also 
recommended  limits  on  the  range  of 
restoration  alternatives  the  trustee(s)  can 
consider  for  final  selection.  A  number  of 
commenters  suggested  a  preference  for 
restoration,  rehabilitation,  and 
replacement  over  acquisition  of  the 
equivalent.  One  commenter  noted 
inclusion  of  the  four  alternatives  is 
consistent  with  DOI's  proposed 
definition  of  restoration.  One 
commenter  thought  the  descriptions  of 
the  restoration  alternatives  should  be 


contained  in  guidance  material,  rather 
than  in  regulatory  language. 

Response:  NOAA  does  not  agree  with 
the  commenters  who  recommended  a 
limit  on  the  range  of  alternatives  the 
trustee(s)  should  consider.  The 
trustee(s)  should  consider  a  range  of 
alternatives  that  is  "reasonable"  for  the 
discharge  of  concern.  The  consideration 
of  a  "reasonable  number"  of  alternatives 
should  give  a  full  range  of  options  that 
might  be  suitable  for  the  specific  natural 
resources  and/or  services.  NOAA  notes 
that,  although  the  alternatives  might 
include  acquiring  equivalent  natural 
resources,  acquisition  of  equivalent 
resources  should  be  considered 
appropriate  in  those  cases  where 
restoration  is  technically  infeasible  or 
costs  are  grossly  disproportionate  to  the 
value  of  the  resources.  Guidance  on  the 
types  of  alternatives  and  how  they 
might  be  considered  is  given  in  the 
Restoration  Guidance  Document. 

Comment:  Several  commenters  noted 
some  discharges  will  not  require  full 
action.  These  commenters  requested  an 
alternative  requiring  no  action  (except, 
perhaps,  for  monitoring)  beyond  the 
cleanup  actions  taken  or  planned.  Other 
commenters  recommend  "No  Action 
Natural  Recovery"  as  the  preferred 
restoration  alternative,  e.g.,  prohibiting 
human  activity,  and  that  all  other 
alternatives  be  compared  to  it  for  cost- 
effectiveness,  reasonableness  of  costs, 
technical  feasibility,  rate  of  restoration 
of  lost  services,  and  ecological 
sensitivity.  A  number  of  commenters 
questioned  whether  human  intervention 
will  result  in  more  rapid  recovery  than 
would  occur  naturally. 

Response:  NOAA  agrees  that  "Natural 
Recovery"  should  be  an  alternative 
considered  in  every  case.  This  proposed 
rule  does  direct  the  trustee(s)  to 
consider  such  an  alternative  in  each 
restoration  component  drafted. 

Comment:  A  tew  commenters  stated  a 
restoration  ahemative  should  not  be 
selected  unless  the  trustee(s)  had 
included  in  the  administrative  record 
evidence  the  trustee(s)  used  to 
determine  that  that  alternative  is  both 
possible  and  preferable  to  the  other 
alternatives  considered. 

Response:  NOAA  is  sensitive  to  the 
concern  regarding  the  public's 
opportunity  to  have  access  to 
information  available  to  the  trustee(s). 
Therefore,  documentation  of  the 
trustee's(s')  decisionmaking  process  is 
one  of  the  reasons  behind  NOAA's 
decision  to  provide  for  the 
administrative  record  process 
established  in  §990.15  of  the  proposed 
rule.  A  discussion  of  the  types  of 
documentation  available  to  the  public  in 
this  record  can  be  found  in  the  earlier 


section  of  this  preamble  that  discusses 
subpart  A  of  this  proposed  rule. 

Comment:  Several  commenters 
believe  acquisition  should  not  be  a  last 
resort,  while  others  suggested  that 
acquisition  should  never  be  considered 
as  an  alternative.  Exceptions  to 
acouisition  as  a  last  alternative  were 
indicated  when  natural  resources  or 
services  are  subject  to  intense  or 
continuous  pressures,  or  unique  habitats 
or  threatened/endangered  species  are 
involved  not  under  the  protection  of 
another  regulatory  program.  The 
rationale  for  eliminating  acquisition 
altogether  was  based  on  the  notion  that 
this  alternative  would  diminish  the 
underiying  benefit  of  resource 
sustainability  as  a  result  of  restoration, 
accelerating  depreciation  of  natural 
resource  assets. 

Response:  NOAA  does  not  agree  that 
"acquisition  of  the  equivalent"  should 
be  eliminated  from  consideration  by  the 
trustee(s),  and  retains  this  alternative  in 
the  proposed  rule.  NOAA  points  out 
that  the  legislative  history  of  OPA  states 
that  acquisition  of  equivalent  natural 
resources  should  be  chosen  if 
restoration  is  infeasible  or  its  costs  are 
grossly  disproportionate  to  the  value  of 
the  resources. 

Comment:  One  commenter  noted  that 
NOAA  provides  different  standards  for 
replacement  and  acquisition  of  natural 
resources.  The  commenter  recommends 
NOAA  define  "substantially  similar"  to 
meet  the  mandate  in  OPA  requiring 
equivalence  between  the  affected 
natural  resource  and  "new"  natural 
resource.  The  commenter  also  stated 
that  NOAA  should  recognize  the  fact 
that,  although  acquisition  may  be 
necessary,  it  only  protects  the  status  quo 
and  will  not  replace  the  lost  functions 
of  the  affected  area. 

Response:  NOAA  did  not  intend  to 
suggest  different  standards  for 
replacement  and  acquisition  of 
equivalent  natural  resources.  The  term 
"substantially  similar"  is  defined  to 
ensure  that  the  services  provided  after 
the  event  are  as  close  as  possible  to 
baseline  conditions.  In  response  to  the 
suggestion  that  acquisition  of  equivalent 
natural  resources  simply  preserves  the 
status  quo,  NOAA  notes  that  the 
evaluation  of  restoration  alternatives 
should  seek  to  ensure  return  to  baseline 
or  comparable  conditions  of  natural 
resources  and/or  services.  Therefore, 
acquisition  of  equivalent  resources 
might  also  include  some  improvement 
of  the  acquired  resources  to  make  up  for 
what  the  public  lost. 

Comment:  A  number  of  commenters 
suggested  a  screening  process  for 
selecting  a  restoration  alternative  to 
ensure  the  selected  alternative  is 


technically  feasible,  environmentally- 
effective,  and  has  costs  that  are  not 
grossly  disproportionate  to  the 
anticipated  benefits.  In  the  screening 
process,  the  trustee(s)  should  identify 
all  restoration  alternatives  that  could  be 
pursued.  The  trustee(s)  should  then 
eliminate  those  that  are  not  technically 
feasible,  inconsistent  with  applicable 
federal  and  state  laws  and  policies,  not 
cost-effective,  or  have  costs  that  are 
grossly  disproportionate  to  the 
anticipated  beneBts  of  restoration,  but 
not  using  a  numerical  criterion.  The 
"grossly  disproportionate"  criterion 
should  apply  to  incremental,  not 
marginal,  costs  and  benefits  as  well  as 
total  costs  and  benefits.  Finally,  from 
the  remaining  alternatives,  the  trustee(s) 
should  select  the  one  most  suitable  for 
restoring  the  natural  resource  injuries. 
One  commenter  cited  one  court,  in 
Commonwealth  of  Puerto  Rico  v.  Zoe 
Colocotroni.  628  F.2d  652  (1st  Cir. 
1980),  that  suggested  similar  factors  be 
considered  in  the  planning  of 
restoration. 

Response:  NOAA  notes  that  the 
selection  factors  indicated  by  the 
commenters  are  incorporated  in  some 
form  in  the  proposed  rule  and 
Restoration  Guidance  Document. 

Comment:  One  commenter  opposed 
the  promulgation  of  any  rule  that  allows 
the  use  of  mitigation  banking.  The 
commenter  noted  mitigation  banks  have 
not  been  successful  in  restoring  other 
affected  natural  resources  such  as 
wetlands,  and  urged  NOAA  consider 
other  methods  of  restoration  where  total 
restoration  of  the  affected  area  is  not 
possible.  The  commenter  stated  no 
preference  should  be  given  to  sites  that 
have  similar  resources  in  another 
watershed  since  it  has  no  restorative 
effect  on  the  affected  area,  and  would 
potentially  result  in  the  total  sacrifice  of 
the  discharge  area. 

Response:  NOAA  notes  that  the 
concept  of  "mitigation  banking"  has  met 
with  criticism  in  recent  years.  However. 
NOAA  does  not  wish  to  preclude  the 
use  of  any  tool  that  may  be  useful  to  the 
trustee(s).  Therefore,  although  not 
required,  mitigation  banking  would  still 
be  an  option  to  consider  where  the 
trustee(s)  feels  it  may  be  appropriate. 
The  location  of  the  activity,  i.e.,  one 
watershed  or  another,  would  be  a  factor 
that  the  trusteefs)  should  consider. 

Comment:  Some  commenters  noted 
that  pilot  projects  prior  to  full 
restoration  are  appropriate  in  some 
cases,  but  should  not  be  required. 
Several  others  agreed  pilot  projects 
should  be  used,  but  only  prior  to 
restoration.  Another  noted  that  pilot 
studies  are  unneces.sary  under  any 
circumstances. 


Federal  Regirtcr  /  Vol.  59.  No.  5  /  Friday.  January  7.  1994  /  Proposed  Rules 


Respon  ie:  NOAA  points  out  that  the 
proposed  rule  allows  feasibility  or  pilot 
studies  to  determine  the  effectiveness  of 
restoratio  i  actions.  However,  the  such 
efforts  sh(  luld  be  carefully  defined  and 
their  neec  documented. 

Comme  nt:  Many  commenters  stated 
that  both  jarly  and  long-term 
monitorir  g  is  essential  to  evaluate  the 
recovery  ( tf  the  affected  resource.  One 
commenttr  recommended  that  the 
affected  area  be  monitored  for  a 
minimum  of  five  years. 

Respon  je:  NOAA  agrees  that  the 
restoratio  i  component  should  consider 
monitorir  g,  but  leaves  the  details  to  the 
trustee(s)  regarding  the  nature  and 
extent  of  i  uch  activities.  NOAA  does 
not  agree  hat  there  should  be  an 
absolute  t  me  requirement  for 
monitorir  g  since  these  plans  are  site- 
specific. 

Comme  nt:  A  number  of  commenters 
agree  thai  mid-course  corrections  be 
used  as  a  ?auge  for  measuring  the 
effectiven  sss  of  restoration.  Another 
agreed  th)  t  such  corrections  should  be 
required  i  intil  the  system  has  stabilized. 
Several  a  mmenters  supported  the 
inclusion  of  mid-course  corrections,  so 
long  as  th  3  RP(s)  is  not  held  accountable 
for  additii  mal  costs,  unless  the  RP(s) 
participat  3d  in  the  original  restoration 
plan,  or  u  nless  there  was  a  stipulation 
for  mid-c(  lurse  corrections  previously 
included  n  the  restoration  component 
of  the  dartiage  settlement. 

Respon  ie:  NOAA  notes  that  the 
proposed  rule  does  allow  for  mid-course 
correctior  s  in  restoration.  However,  it 
would  no  be  reasonable  to  expect  a 
damage  a  vard  to  have  reopeners  in 
perpetuity  for  taking  new  approaches  to 
restoratioti  of  a  system  following  one 
discharge  Therefore,  the  trustee(s) 
needs  to  (  esign  the  restoration 
componei  it  carefully  to  sp)ell  out  the 
conditions  under  which  mid-course 
correctioj  s  would  be  called  for  and  try 
to  anticip  Jte  an  endpoint  to  the 
restoratio  i  process. 

Commt  nt:  One  commenter  pointed 
out  that  C  PA  does  not  mention  "grossly 
dispropot  tionate"  costs.  The  commenter 
noted  tha  the  phrase  is  only  discussed 
in  OPA's  egislative  history  in  terms  of 
a  factor  tc  consider  in  choosing  between 
re.storatio  i  and  acquisition  of  the 
equivaleri  t.  As  such,  the  phrase  cannot 
be  used  t«  relieve  the  RP(s)  from  the 
obligatior  to  either  restore  or  acquire 
equivaler  t  resources,  as  seems  possible 
under  the  Ohio  decision. 

Respon  ;e;  NOAA  agrees  that 
discussio  1  of  the  phrase  "grossly 
dispropoi  tionate"  in  OPA's  legislative 
history  is  different  from  the  discussion 
found  in  i  he  Ohio  decision.  Under  OPA, 
the  truste  !(s)  is  to  consider  whether  the 
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costs  of  restoration,  rehabilitation,  or 
replacement  would  be  grossly 
disproportionate  to  the  value  of  the 
injured  natural  resource  only  in 
deciding  to  acquire  equivalent  natural 
resources. 

Comment:  Several  commenters 
indicated  that  the  selection  of  a 
restoration  alternative  not  be  "grossly 
disproportionate"  to  the  benefits 
derived  from  the  action. 

Response:  NOAA  agrees  with  this 
comment  to  the  extent  that  it  uses  the 
term  "grossly  disproportionate"  as 
discussed  in  this  proposed  rule.  As ' 
previously  noted.  NOAA  believes  that, 
the  OPA  proposed  rule  should  not 
strictly  define  a  numeric  ratio 
delimiting  the  terra  "grossly 
disproportionate."  Instead,  NOAA  has 
established  a  number  of  factors  that  the 
trustee(s)  must  consider.  NOAA 
concludes  that  this  is  the  most 
appropriate  approach  for  meeting  OPA's 
strict  objective  of  complete  "restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  the  equivalent  resources, 
•  *  *."  following  the  discharge  of  oil. 

Comment:  Several  commenters 
discussed  the  earliest  treatment  by  a 
court  of  the  issue  of  grossly 
disproportionate  restoration  costs. 
Commonwealth  of  Puerto  Rico  v.  Zoe 
Colocotroni.  628  ?.2d  652  [IsiCiT. 
1980).  The  court  in  Zoe  Colocotroni 
stated  that  the  appropriate  measure  of 
damages  would  be  the  cost  reasonably 
incurred  to  restore  or  rehabilitate  the 
injured  resources  to  as  close  to  baseline 
condition  as  is  feasible  without  grossly 
disproportionate  costs.  The  court 
suggested  that  where  such  restoration  is 
either  physically  impossible  or 
disproportionately  expensive,  the 
measure  of  damages  might  be  the 
acquisition  of  comparable  lands.  The 
commenters  suggested  that  NOAA 
should  use  the  standards  given  by  the 
Zoe  Colocotroni  court. 

Response:  NOAA  notes  that  the 
standards  listed  in  the  Zoe  Colocotroni 
decision  are.  in  fact,  included  in  the 
factors  to  be  considered  in  evaluating 
restoration  alternatives  under  OPA. 

Comment:  Several  commenters 
proposed  that  the  OPA  rule  provide  for 
restoration  cost  estimates  in  tabular 
format  based  historical  data.  One  other 
commenter  noted  the  dearth  of 
restoration  cost  information  from  which 
to  draw  estimates. 

Response:  NOAA  feels  there  is 
sufficient  information  to  proceed  with 
the  development  of  damage  cost 
estimates  in  tabular  format,  i.e., 
compensation  formulas.  The  data  on 
costs  will  be  based  upon  a  "dollar-per- 
gallon"  formula,  taking  into  account 
average  restoration  costs,  plus  average 
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lost  direct  use  pending  restoration. 
NOAA  recognizes,  however,  that  for 
certain  incidents  or  types  of  natural 
resources  and/or  services,  site-specific 
restorations  must  be  planned  for  which 
detailed  cost  estimates  could  then  be 
established. 

Comment:  One  commenter  stated  that 
it  is  premature  to  limit  the  quality  or 
quantity  of  restoration  to  the  ability  of 
the  RP(s)  to  pay.  The  RP(s)  must,  in 
principle,  be  held  to  fiilly  offsetting  the 
damages  that  was  caused  by  the 
discharge.  Another  commenter  noted 
that  because  of  the  limited  liability  of 
the  RP{s)  in  section  1004  of  OPA.  all 
costs  may  not  be  recovered  from  the 
RP(s).  Therefore,  restoration  priorities 
must  be  made  and  funded  by  the  proven 
claimants. 

Response:  NOAA  does  believe  that 
the  RP(s)  should  be  liable  for  all 
reasonable  damages.  However.  NOAA 
also  notes  that  the  tnistee(s)  mu.st 
develop  reaKstic  plans  if  any  benefit  is 
to  be  expected  rather  than  spend  time 
and  effort  on  unrealistic  plans.  Also,  the 
trustee(s)  may  be  able  to  fund  necessary 
restoration  actions  through  an 
"uncompensated  claim"  submission, 
pursuant  to  section  1012(a)(4)  of  OPA. 

Comment:  One  commenter  pointed 
out  that  intervening  outside  influences 
and  their  effects  must  not  be  charged 
against  the  RP(s). 

Response:  NOAA  notes  that  ordinarily 
independent,  intervening  actions  or 
conditions  may  not  be  within  the 
liability  of  the  RP(s). 

Comment:  One  commenter  noted  that 
if  there  is  no  impairment  of  the  services 
of  a  natural  resource,  then  society 
suffers  no  damage.  Following,  if  society 
suffers  damage  due  to  impairment  of  a 
resource's  services,  that  damage  is  fully 
remedied  when  the  resource's  services 
are  restored,  since  society's  welfare  is 
then  returned  to  the  state  in  which  it 
would  have  been  in  the  absence  of  the 
injury. 

Response:  Damages  include  the  value 
of  lost  services  pending  recovery  of  the 
natural  resources  and/or  services. 
Return  to  baseline  levels  of  services 
does  end  the  current  losses  of  values  but 
does  not  address  the  past  losses  to  the 
public  pending  that  return.  Therefore, 
those  past  losses  are  recoverable  as  a 
part  of  the  damage  figure. 

Comment:  One  commenter  agreed  that 
NOAA's  ANPRM  correctly  recognizes 
that  the  measure  of  natural  resource 
damages  is  based  on  the  services    • 
provided  by  the  affected  natural 
resources.  Another  commenter, 
however,  stated  that  restoring  services  is 
not  the  same  as  restoring  natural 
resources  and.  therefore,  should  not  be 
the  preferred  measure  of  damages. 


Response:  hJOAA  agrees  that  the  value 
of  lost  services  is  one  component  of  the 
damage  figure.  However,  restoration  of 
the  injured  natural  resource  is  always 
preferred  where  practicable. 

Comment:  Several  commenters 
objected  to  the  suggestion  that  the 
trustees  "improve"  access  to  the  injured 
site  or  another  site  as  a  method  of 
restoration.  These  commenters  argued 
that  use  of  sums  recovered  for  such 
purposes  would  be  inconsistent  with 
OPA. 

Response:  NOAA  did  not  intend  to 
suggest  that  increased  use  of  an  injured 
natural  resource  is  a  viable  restoration 
alternative.  NOAA  suggests  that  one 
way  of  providing  services  for  interim 
lost  use  pending  recovery  might  be  to 
provide  public  use  of  a  substitute  site. 
The  substitute  site  would  have  to  be 
capable  of  sustaining  such  use  without 
impairment.  This  suggestion  of 
alternative  services  may  also  be  a  way 
to  use  those  sums  recovered 
representing  diminution  of  use  in  a  way 
to  make  the  public  whole  for  its  loss. 

Compensable  Values  Determination 

/.  Introduction 

Section  1006(d)  of  OPA  authorizes  the 
trustee(s)  to  recover  The  cost  of 
restoring,  rehabilitating,  replacing  or 
acquiring  the  equivalent  of  the  injured 
or  lost  natural  resources  and/or  services; 
the  diminution  in  value  of  the  injured 
or  lost  natural  resources  pending 
restoration;  phis  the  reasonable  cost  of 
assessing  those  damages.  Guidance  on 
estimating  restoration  costs  is  discussed 
previously  in  this  preamble.  This 
discxjtssion  provides  guidance  to  the 
trustee(s)  for  estimating  the  total 
diminution  in  value  of  resources  and/or 
services  affected  by  a  discharge, 
hereinafter  referred  to  as  compensable 
values. 

For  the  purposes  of  this  proposed 
rule,  compensable  values  include  all 
reliably  calculated  values  that  comprise 
the  total  diminution  in  value  of  lost  or 
diminished  services  of  trust  resources  as 
a  result  of  a  discharge,  from  the  onset 
of  the  event  until  recovery  to  baseline 
conditions  is  deemed  complete  by  the 
trustee(s),  i.e.,  interim  lost  values.  If  the 
resources  and/or  services  will  not  fully 
recover  with  the  implementation  of  the 
Restoration  Plan,  the  calculation  of 
compensable  values  will  include  the 
value  of  a  perpetual  stream  of  lost 
services.  Failure  to  include  all  relevant 
categories  of  damages  in  a  claim  would  . 
understate  the  true  loss  to  the  American 
public  attributable  to  the  discharge  of 
oil.  In  accordance  with  the 
Congressional  Conference  Report  (H. 
Conf.  Rep.  No.  653,  101st  Cong.,  2nd 


Sess.  at  108),  "diminution  of  value  " 
refers  to  the  standard  for  measuring 
resource  damages  cited  in  the  D.C 
Circuit  Court  decision  on  Ohio  v.  DDL 
The  Ohio  opinion  defines  "use  values" 
broadly,  to  encompass  both  direct  use 
and  passive  use  values  that  can  be 
reliably  calculated,  i.e.,  calculated  in  a 
manner  that  is  trustworthy  or  worthy  of 
confidence.  (See  57  FR  at  23067.) 

Direct  use  values  are  defined  as  the 
value  individuals  derive  from  direct  u.se 
of  a  resource.  Direct  uses  of  resources 
include  both  consumptive  uses,  such  as 
fishing  and  bunting,  in  which  resources 
are  harvested,  and  nonconsumptive 
uses,  in  which  the  activity  does  not 
reduce  the  stock  of  resources  available 
for  others  at  another  time,  such  as 
birdwatchingand  swimming. 

Passive  use  values  are  denned  as  the 
values  individuals  place  on  resources 
independent  of  direct  use  of  a  resource 
by  the  individual.  The  term  "nonuse 
values"  has  also  been  used  to  refer  to 
the  same  concept,  but  NOAA  prefers  the 
term  "passive  use  values."  Passive  use 
values  include,  but  are  not  limited  to: 
the  value  of  knowing  the  resource  is 
available  for  use  by  family,  friends,  or 
the  general  public;  the  value  derived 
from  protecting  the  resource  for  its  own 
sake;  and  the  value  of  knowing  that 
future  generations  will  be  able  to  use  the 
resource.  Passive  use  values  pertain  to 
the  provision  of,  improvement  to,  or 
prevention  of  injury  to  natural 
resources. 

The  total  value  of  a  resource  to  an 
individual  consumer  encompasses  both 
direct  use  and  passive  use  values.  When 
an  injury  occurs  to  a  resource,  the 
measure  of  damages  to  an  individual  is 
the  change  in  the  individual's  utility  or 
level  of  well-being,  as  measured  in 
monetary  terms  (i.e.,  monetized  changes 
in  utility).  Economic  analysis  provides 
two  exact  monetary  measures  of  any 
change  in  individual's  well-being: 
Willingness  to  pay  (WTP)  and 
willingness  to  accept  (WTA).  WTP  is  the 
maximum  amount  of  money  that  an 
individual  would  be  willing  to  give  up 
to  ensure  access  to,  provision  of, 
improvements  to,  or  prevention  of 
injury  to  a  natural  resource.  WTA  is  the 
amount  of  money  that  would  be  needed 
to  compensate  an  individual  for  the  lo.ss 
of  access  to  or  for  the  injury  of  a  natural 
resource.  T6  calculate  the  monetized 
change  in  an  individual's  utility 
resulting  from  a  resource  injury,  net 
willingness  to  pay  or  willingness  to 
accept  is  calculated.  Net  willingness  to 
pay  or  willingness  to  accept  is  total 
WTP  or  WTA  minus  the  costs  an 
individual  incurs  to  use  t.he  resource 
services,  including  travel  and  lime 
costs. 


An  approximation  for  the  exact 
measures  of  the  change  in  utility  or 
well-being  is  the  Marshallian 
"consumer  surplus,"  the  value  of  which 
generally  falls  between  WTP  and  WTA. 
Marshallian  consumer  surplus  is  the 
difference  between  the  maximum  sum 
of  money  an  individual  would  be 
willing  to  pay  for  a  good  or  service,  as 
calculated  from  a  Marshallian  demand 
function,  and  the  amount  the  individual 
is  actually  required  to  pay.  The 
Marshallian  consumer  surplus  is 
calculated  directly  from  observed 
behavior  in  market  or  market-like 
transactions.  This  measure  of  value  of  a 
good  or  service  incorporates  the  income 
effects  of  changes  in  its  price  or  quality: 
for  example,  a  reduction  in  price  or  an 
increase  in  quality  would  have  the  effect 
of  increasing  real  buying  power.  As  a 
result,  Marshallian  consumer  surplus 
does  not  measure  value  from  a  fixed 
baseline  level  of  utility.  In  contrast,  the 
exact  measures  of  WTP  and  WTA  are  so 
labeled  because  they  calculate  the 
monetized  change  in  utility  or  well- 
being  from  a  fixed  baseline  level  of 
utility. 

In  any  given  context,  the  more 
appropriate  choice  between  the  exact 
value  measures  depends  upon  the 
allocation  of  property  rights.  Because 
the  government  is  holding  natural 
resources  in  trust  for  the  public,  the 
WTA  criterion  is  conceptually  the  more 
appropriate  measure  of  damages  for 
natural  resource  damage  claims. 
However,  in  some  circumstances  it  may 
be  infeasible  or  impractical  to  provide 
reliable  measures  of  WTA.  In  those 
circumstances,  the  more  conservative 
measures  of  WTP  or  the  Marshallian 
consumer  surplus  are  appropriate  for 
measuring  damages. 

In  addition  to  losses  in  value  to 
individuals,  compensable  values  also 
include  losses  to  trustee  agencies  or 
Indian  tribes  that  protect  and  manage 
the  resources  for  the  individual 
members  of  the  public.  The  losses 
include  the  reduction  in  fees  collected 
for  the  use  of  natural  resources  in  the 
public  domain  by  government  agencies 
or  Indian  tribes  that  are  designated  as 
trustees  of  the  natural  resources. 
Similarly,  the  reduction  in  economic 
rent  accruing  to  a  private  party  because 
the  government  or  Indian  tribe  does  not 
charge  a  fee  equal  to  the  value  of  the 
resource  in  that  use  also  represents  a 
loss  to  the  public.  In  this  context, 
economic  rent  refers  to  the  difference 
between  the  fees  that  users  would  be 
willing  to  pay  for  the  use  of  a  public 
natural  resource,  and  the  fees  actually 
paid.  Finally,  the  loss  to  the  public 
includes  the  reduction  in  net  revenues 
to  public  enterprises  controlled  by  the 
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trusty  s)  as  a  result  of  the  injury  to 
natural  resources. 

In  su  nmary,  the  compensable  values 
that  ma  y  be  claimed  by  a  trustee  for  the 
losses  t }  the  public  include,  but  are  not 
limited  to:  (i)  The  value  of  losses  to  all 
public  ises  of  natural  resources 
(includ  ng  passive  use)  as  measured  by 
change ;  in  (a)  monetized  changes  in 
utility,  3r  consumer  surplus,  (b)  fees  or 
other  p  lyments  collectable  by  the 
governi  nent  or  an  Indian  tribe  for  use  of 
the  nati  iral  resource  by  a  private  party, 
and  (c)  any  economic  rent  accruing  to  a 
private  party  because  the  government  or 
Indian  ribe  does  not  charge  a  fee  or 
price  fc  r  the  use  of  the  resource  equal 
to  the  V  alue  of  the  resource  services, 
provid*  d  such  economic  rent  is  not 
recover  jd  under  a  private  cause  of 
action;  md  (ii)  in  instances  where  the 
natural  resource  trustee(s)  is  the 
majorit  i  operator  or  controller  of  a  for- 
profit  0  •  not-for-profit  enterprise,  and 
the  inji  ry  to  the  natural  resource  results 
in  a  red  uction  of  net  income  to  such  an 
enterpr  se,  that  portion  of  the  lost  net 
income  due  the  trustee{s)  from  this 
enterpr  se  resulting  directly  or 
indirec  ly  from  the  injury  to  the  natural 
resourc  3. 

Alth(  ugh  section  1002  of  OPA  allows 
other  tj  pes  of  recoveries  for  damages 
resulting  from  a  discharge  of  oil,  this 
proposi  d  rule  covers  only  damages 
recover  able  by  natural  resource  trustees 
for  inju  ries  to  natural  resources  and/or 
service  i  resulting  from  the  discharge. 
Therefc  re,  damages  assessed  in 
accordj  nee  with  this  proposed  rule  do 
not  inc  ude:  (1)  Taxes  forgone,  because 
these  a  e  transfer  payments  from 
individ  iials  to  governments;  (2)  wages 
and  other  income  lost  by  private 
individ  jals,  except  for  that  portion  of 
income  that  represents  uncollected 
econon  ic  rent,  because  these  values  do 
not  ace  oie  to  the  trustee(s]  and  may  be 
the  sub  ect  of  lawsuits  brought  by  the 
individuals  suffering  the  loss;  or  (3)  any 
specula  live  losses. 

//.  Ecor  omic  Valuation  Process 
u  a 
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I  resources  can  be  viewed  as 
assets  that  provide  flows  of 
through  time;  for  example, 
fisherie  s  and  forests  provide  continuing 
opportijnities  for  commercial  harvests  of 
timber,  as  well  as  for  fishing, 
and  other  recreational  activities, 
fundi  imental  principle  of  asset 
uatii  in  is  that  the  current  value  of  an 
equal  to  the  present  discounted 
the  stream  of  future  services 
asset.  When  a  discharge  injures 
resources  and/or  services,  the 

ion  in  value  will  equal  the  sum 
c  langes  in  the  present  discounted 
values  pf  all  affected  services. 


The  basic  types  of  services  associated 
with  natural  resources  include:  (1) 
Recreational;  (2)  commercial;  (3) 
cultural/historical;  (4)  ecological;  (5) 
subsistence;  and  (6)  passive  use.  A 
discharge  may  affect  any  or  all  of  these 
services. 

Injuries  resulting  from  a  discharge 
may  reduce  either  the  quality  or  the 
quantity  of  services  and  resources 
available  to  provide  services.  For 
example,  if  a  municipal  beach  is  oiled 
by  a  discharge,  recreational  beach  use 
will  be  identified  as  a  category  of 
services  to  be  analyzed.  If  the  beach  is 
closed  for  some  period,  the  quantity  of 
recreational  beach  services  available  to 
the  public  is  reduced.  In  addition,  after 
the  beach  is  reopened,  the  continuing 
presence  of  tarballs  on  the  sand  and  in 
the  water  may  reduce  the  quality  of 
services  available  at  the  beach.  The 
reduction  in  service  quality  may  result 
in  a  lower  value  to  the  user  from  a  visit, 
and  consequently  individuals  may 
reduce  their  visitation  at  the  beach,  with 
some  stopping  visitation  entirely  during 
the  affected  period.  In  summary, 
damages  during  the  period  of  injury 
after  the  reopening  of  the  beach  may 
include  lost  values  due  to  reduction  in 
visitation  and  decreased  value  per  trip 
for  trips  that  do  occur. 

Where  resources  are  used  as  inputs 
into  a  production  process,  a  reduction 
in  the  quantity  or  quality  of  the  resource 
may  effectively  increase  the  costs  of  the 
input.  For  example,  a  closure  or  a  fish 
kill  in  a  commercial  fishery  may 
increase  the  transportation  costs  of 
achieving  a  given  commercial  catch 
level.  As  a  result,  the  injury  may  reduce 
the  economic  rent  accruing  to  the 
producer  from  use  of  the  public  trust 
resource,  the  fishery.  If  the  producer  is 
able  to  pass  part  of  the  effective  cost 
increase  onto  the  consumer,  the  injury 
will  reduce  consumer  surplus  as  well. 

The  first  step  in  measuring 
compensable  interim  lost  values  is  to 
identify  the  services  provided  by  the 
natural  resources  before  the  injury.  For 
example,  wetlands  provide  a  wide  range 
of  services  including,  but  not  limited  to, 
Hood  control,  habitat  for  plants  and 
animals  (particularly  during  early  life 
stages),  and  recreational  opportunities. 
Any  given  discharge  may  not  affect  all 
of  these  services.  For  example,  a 
discharge  that  results  in  oiling  of 
wetland  vegetation  above  ground  may 
leave  the  roots  intact.  As  a  result,  the 
Hood  control  services  may  be  relatively 
unaffected,  while  the  quality  of  habitat 
for  plants  and  animals  may  be 
significantly  reduced. 

Once  a  list  of  services  potentially 
affected  by  the  discharge  has  been 
developed,  the  trustee(s)  will  identify 


which  services  to  consider  in  the 
damage  assessment  process  and  the 
methods  for  quantifying  ecomnnic 
damages  due  to  those  lost  or  diminished 
services.  As  discussed  be!ow.  a  variety 
of  valuation  methodologies  are  available 
to  the  trusteefs).  However,  for  a  given 
service  affected  by  the  discharge,  there 
may  be  only  one  or  two  methods  that 
are  suitable  for  valuing  the  specific  type 
of  loss.  The  avavtabiK^  of  data  can  also 
affect  the  choice  of  methodology. 

The  next  step  involves  estimating  the 
change  in  the  quantity  and  quality  of 
services  attributabfe  to  the  dischai^ge. 
This  effort  requires  information  firom  the 
Injury  Quantification  portion  of  the 
damage  assessment  that  identifies  the 
change  in  the  quantity  or  quality  of 
resources  available  to  provide  services. 
Users'  behavioral  responses  to  the 
quantity  or  quality  changes  can  be 
estimated,  where  relevant.  For  example, 
when  a  fish  kill  affects  a  recreational 
fishery,  the  lost  recreational  services 
result  in  the  reduction  of  angler  dajrs  at 
the  site.  To  calculate  the  change  in 
participation,  the  change  in  fish  stock 
needs  to  be  translated  into  the  resulting 
change  in  anglers'  hourly  catch  rate. 
Then,  the  anglers'  behavioral  response 
to  the  change  in  quality  can  be  modeled 
to  determine  the  reduction  in 
recreational  fishing  at  the  site 
attributable  to  the  discharge. 

Once  the  magnitude  of  the  lost 
services  has  been  estimated,  economic 
values  are  assigned  to  these  services. 
For  example,  with  recreational  demand 
models,  the  change  in  consumer  surplus 
attributable  to  the  discharge  is 
calculated  directly  from  the  model  along 
with  the  change  in  nnmber  of  trips. 
Alternatively,  where  welfare  losses 
accrue  due  to  increased  input  costs,  the 
full  welfare  loss  can  be  captured  by 
measuring  the  reduction  in  fector 
income  (or  surplus). 

The  diminution  of  value  pending  full 
recovery  of  the  resource  is  calculated  as 
the  present  discounted  value  of  services 
in  the  absence  of  the  injury  minus  the 
present  discounted  value  of  services 
with  the  injury.  To  determine  the 
present  discounted  value  witfi  the 
injury,  the  choice  of  restoration  method 
must  be  explicit:  If  no  restoration 
actions  are  planned,  the  with-injury 
calculation  will  be  based  on  a  natural 
recovery  scenario.  If  restoration  actions 
are  planned,  the  with-injury  calculation 
will  need  to  take  into  accoimt  the  eftect 
of  restoration  actions  on  resource 
recovery  paths. 

When  tiie  recovery  period  for  a 
resourt^e  extends  over  multiple  time 
periods,  it  is  important  to  adjust  the 
damage  calculations  for  each  period  for 
the  increases  in  the  quantity  and/or 


quality  of  the  resource  prior  to  full 
recovery:  In  most  cases  the  services  will 
be  increasing  toward  baseline  as  the 
quantity  and/or  quality  of  the  resource 
recovers.  The  recovery  path  may  differ 
for  each  service,  so  each  may  need  to  be 
considered  separately.  For  example,  in 
the  wetland  context  cited  above, 
individuals  may  choose  to  return  to  the 
wetland  to  view  wildlife  in  a  matter  of 
weeks,  whereas  recovery  of  the  habitat 
to  support  a  fish  hatchery  may  take 
months  or  years. 

For  some  categories  of  economic 
damage,  it  will  be  possible  to  conduct 
site-specific  analyses.  For  example,  the 
economic  damages  associated  with  the 
loss  of  access  to  a  marine  transportation 
corridor  due  to  closure  of  a  waterway 
can  be  estimated  using  existing  site- 
specific  data  in  most  instances.  In  other 
cases  the  trustee(s)  may  employ  benefits 
transfer  procedures  to  apply  valuation 
estimates  or  valuation  functions  &om 
existing  valuation  studies  from  other 
contexts  to  estimate  losses  in  the 
present  incident 

///.  Measurement  Techniques 

A.  Introduction 

Several  methodologies  exist  to 
measure  direct  use  and  passive  use 
values.  This  proposed  rule  provides 
maximum  flexitrility  to  the  trustee(s)  for 
selecting  any  methodology  that  can 
provide  reliable  and  valid  estimates  of 
resource  values  and  that  is  appropriate 
for  valuing  the  injuries  associated  with 
a  particular  discharge.  The  trustee(s) 
will  have  broad  discretion  in  selecting 
among  existing  and  potential  new 
methodological  approaches  that  may  be 
employed  in  damage  assessment.  The 
flexibiKty  to  exercise  professional 
judgment  in  selecting  and  appi3ring 
specific  analytical  techniques  is 
necessary  because  of  the  "site-specific" 
nature  of  discharges  of  oil.  Further,  the 
trustee(s)  may  use  different 
methodologies  to  produce  separate 
damage  estimates  for  different  resource 
services,  so  long  as  there  is  no  double 
recovery  of  losses.  Either  market  or 
noiunarket  resource  methodologies  may 
be  employed,  as  relevant  to  the  specific 
valuation  issues  in  a  given  context. 

To  measure  consumer  values 
economists  often  rely  upon  directly 
observable  data  on  prices  and  quantities 
from  transactions  in  private  markets.  By 
definition,  nonmarket  goods  and 
services  are  not  traded  in  traditional 
markets,  generally  because  such 
exchange  arrangements  are  not  practical 
or  efficient.  For  example,  national 
defense,  the  interstate  highway  system, 
and  national  parks  are  nonmarket 
commodities  provided  by  the  public 


sector  and  generally  are  not  traded  in 
private  markets.  For  goods  that  are  not 
provided  through  private  markets, 
alternative  means  of  determining  values 
have  been  developed. 

The  proposed  rule  identifies  reliable 
valuation  techniques  Cor  assessiiig  the 
economic  value  of  natural  resources 
and/or  services  including:  The  travel 
cost  method;  the  factor  income 
approach;  the  hedonic  price  model; 
market  models  of  demand  and  supply; 
and  the  coiUingent  valuation  method. 
The  trustee(s)  is  not  limited  to  these 
methods,  and  may  use  any  method 
suitable  for  calculating  compensable 
value.  Where  the  circumstances  are 
such  that  a  site-specific  application  of 
one  of  these  valuation  methods  is  not 
appropriate  and/or  does  not  meet  the 
reasonable  lost  criterion,  the  trustee(s) 
may  estimate  compensable  values  using 
benefits  transfer  or  may  estimate 
damages  for  interim  lost  services  using 
the  habitat  or  species  replacement  cost 
method.  The  choice  of  approach(es)  in 
a  particular  context  will  depend  upon 
the  types  of  injuries  associated  with  a 
discharge. 

B.  Measurement  Techniques 

I.  Site-specific  valuation  methods — 
a.  Trove/  cost  method.  The  travel  cost 
method  is  principally  employed  to 
model  demand  for  recreational 
experiences.  This  measurement 
technique  evolved  from  the  insight  that 
the  travel  costs  an  individual  incurs  to 
visit  a  site  are  like  a  price  for  the  site 
visit.  In  essence,  the  travel  cost  method 
assesses  an  individual's  willingness  to 
travel  further  (and  thereby  incurring 
higher  travel  costs)  in  order  to  recreate 
at  more  highly  valued  sites.  A  site 
demand  function  for  a  sample  of 
households  can  be  estimated  with 
information  on  total  trips  to  the  site  and 
travel  cost  to  the  site.  With  trip 
participation  data  for  before  and  after  a 
discharge,  it  is  generally  possible  to 
estimate  the  shift  in  demand  induced  by 
the  d:sc:harge  (holding  all  other  factors 
constant)  and  calculate  either  the 
resulting  change  in  the  exact  welfare 
measures  of  wiliingness-to-accept  or  the 
Marshallian  consumer  surplus 
approximation.  However,  if  recovery  of 
the  resource  will  occur  in  increments 
over  an  extended  time  period,  it  will  not 
be  feasible  to  collect  site-specific 
porli(  ipation  data  for  the  hill  period  of 
the  recovery  within  the  timeframe  of  the 
assessment.  Adjustments  to  the 
immediate  decline  in  site-specific 
participation  will  need  to  be  made  to 
capture  the  incremental  recovery  in 
participation  throughout  the  period  of 
resource  recovery. 
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Recent  advances  in  the  travel  cost 
method  may  allow  the  trustee(s)  to 
value  the  variation  in  quality  at  a  site 
due  to  a  discharge  even  when  before 
and  after  participation  data  are  not 
available.  Instead  of  focusing  on  the 
number  of  recreation  trips  to  a  given  site 
(or  to  all  sites)  in  a  season,  the  random 
utility  method  focuses  attention  on  the 
recreationist's  choice  among  alternative 
recreational  sites.  This  version  of  the 
travel  cost  model  is  particularly 
appropriate  where  many  substitutes  are 
available  to  the  individual  and  when  the 
discharge  affected  quality  at  multiple 
sites. 

b.  Factor  income  approach.  This 
approach  relies  upon  the  production 
function  model,  which  relates  the 
contribution  of  inputs  to  the  production 
of  an  output.  (Inputs  are  also  referred  to 
as  factors  of  production.)  Changes  in  the 
availability  or  price  of  inputs  will  affect 
the  availability  and  price  of  the  output 
and  hence  the  level  of  income  accruing 
to  the  producer.  Where  unpriced  natural 
resources  are  an  input  in  the  production 
process,  producer  income  will  include 
both  economic  profit  (the  amount  of 
profit  a  producer  requires  to  keep 
capital  in  this  use  in  the  long  run)  and 
economic  rent  (the  income  accruing  to 
a  producer  as  a  result  of  access  to  an 
unpriced  resource).  For  example,  fish 
stocks  allocated  to  commercial  fisheries 
are  inputs  to  the  production  of 
commercially  sold  fish;  access  to 
navigable  waterways  is  an  input  into  the 
transport  of  raw  materials  and  processed 
goods.  Though  the  government 
generally  does  not  charge  fees  (or 
charges  only  a  nominal  fee)  for  the  use 
of  fishery  or  navigational  channel 
resources  or  their  services,  the  producer 
does  incur  labor  and  equipment  costs  to 
acquire  the  services  of  the  natural 
resource. 

A  discharge  may  decrease  the  quality 
and/or  quantity  of  a  resource  and 
thereby  effectively  increase  the  cost  of 
acquiring  the  natural  resource  input.  For 
example,  closure  of  a  fishery  may  force 
commercial  fishermen  to  travel  farther 
to  obtain  catch,  or  closure  of  a 
commercial  waterway  may  force  vessels 
to  travel  longer  distances  or  may  delay 
docking  at  port;  in  both  cases,  producer 
costs  have  increased.  As  a  result,  the 
injury  may  reduce  the  economic  rent 
accruing  to  the  producer  from  use  of  the 
public  trust  resource.  The  change  in 
economic  rent  attributable  to  a 
discharge  can  be  evaluated  by 
calculating  the  change  in  surplus  either 
in  the  product  market  or  in  the  input 
markets.  Where  the  output  price  is  not 
aHiected.  the  change  in  economic  rent  is 
simply  the  sum  of  the  change  in  factor 
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costs  (o^  factor  income)  for  each  affected 
input. 

c.  Hedonic  price  model.  The  hedonic 
price  madel  relates  the  price  of  a 
marketetl  commodity  to  its  various 
attributas.  In  the  natural  resource 
damage  essessment  context,  it  may  be 
used  to  determine  the  change  in  value 
of  some  nonmarket  services  from  public 
trust  resources  (for  example, 
environmental  amenities  such  as  water 
or  air  quality)  where  they  function  as 
attribute  s  of  private  market  goods,  such 
as  prop*  rty.  For  example,  the  value  of 
beach  fr  )nt  property  may  be  directly 
related  to  the  quality  and  accessibility  of 
the  adjacent  coastline.  Reduction  in  the 

3uality  ( ir  accessibility,  as  may  occur 
ue  to  a  discharge,  wilj  be  captured  in 
the  valu  3  of  the  property.  All  else  equal, 
the  deci  jase  in  property  values  as  a 
result  ol  a  discharge  measures  the 
change  i  n  use  value  of  the  injured 
coastlin  >  resources  accruing  to  a  subset 
of  the  p(  itentially  affected  public,  i.e., 
the  loca  property  owners.  This  measure 
is  only  a  partial  accounting  of  the 
reductic  n  in  value  of  coastline  resources 
because  it  does  not  capture  the  loss  in 
value  of  the  resources  accruing  to 
members  of  the  public  who  own  no 
property  in  the  area. 

d.  Market  models  of  demand  and 
supply.  For  those  goods  and  services 
regularl  r  traded  in  markets,  economists 
typicall;  ■  rely  upon  market  transactions 
to  revea  the  values  that  individuals 
place  or  the  goods  and  services  and  the 
costs  of  jroducing  them.  When  the 
quality  ( if  the  resource  directly  affects 
the  valu  b  individual  consumers  place 
on  a  goc  d  or  service,  the  correct 
measun  of  damage  is  the  change  in 
consum  9r  surplus,  or  individuals' 
willing!  ess-to-accept  compensation  for 
the  inju:  ies  associated  with  the 
discharf  e.  The  standard  method  for 
valuing  injuries  that  affect  consumers' 
value  ola  marketed  resource  is  to 
estimate  models  of  market  supply  and 
demand  for  the  resource  and/or  service. 
Assuming  the  injury  does  not  affect  the 
product  on  side  of  the  market,  the 
damage) ;  are  calculated  as  the  difference 
betweer  the  total  consumer  surplus  for 
the  marketed  resource  with  and  without 
the  injupf,  holding  all  else  constant.  The 
calculatton  is  more  complicated  when 
the  proauction  side  is  also  affected. 
With  some  demand  models,  it  is 
possibl^  to  calculate  exact  willingness- 
to-accedt  measures  from  the  demand 
analysis  in  other  cases,  the  more  readily 
availabe  measure  of  Marshallian 
consumer  surplus  is  used  as  a  proxy. 

When  the  supply  of  the  resource  is 
fixed  (of  quasi-fixed),  then  the  observed 
or  pred  cted  change  in  market  price  may 
be  used  as  a  proxy  for  the  change  in 
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resource  values.  An  example  of  a  quasi- 
fixed  resource  would  be  land — the 
supply  of  land  is  fixed  in  the  short-run, 
but  in  the  medium-run,  improvements 
to  the  land  may  change  the  flow  of 
services  (agricultural,  floral/faunal 
habitat,  housing)  available  from 
individual  parcels  of  land.  Market-based 
methods  only  capture  the  reduced  value 
of  services  accruing  to  owners  of  the 
resource,  and  will  not  capture  the  lost 
value  of  services  provided  to  the 
members  of  the  public  with  no 
ownership  rights  in  the  resource. 

When  tne  resource  is  regularly  traded 
in  the  market,  the  change  in  market 
price  may  be  readily  observable.  If  the 
injured  resource  is  not  regularly  traded 
in  a  market,  but  similar  or  like  resources 
are  traded,  the  trustee(s)  may  use  the 
appraisal  technique.  The  appraisal 
technique  also  will  only  capture  the 
reduced  value  of  services  accruing  to 
owners  of  the  resource,  and  will  not 
capture  the  lost  value  of  services 
provided  to  the  members  of  the  public 
with  no  ownership  rights  in  the 
resource.  To  the  extent  possible,  all 
appraisals  should  conform  to  the 
"Uniform  Appraisal  Standards  for 
Federal  Land  Acquisitions"  (Uniform 
Appraisal  Standards),  Interagency  Land 
Acquisition  Conference,  Washington, 
DC,  1973.  In  those  instances  when  state 
statutes  may  be  in  variance  with  these 
standards,  a  state  trustee(s)  should 
follow  the  applicable  state  guidance  on 
performing  appraisals. 

e.  Contingent  Valuation  Method. 
Contingent  valuation  (CV)  is  a  survey- 
based  approach  to  the  valuation  of 
nonmarket  goods  and  services,  that 
relies  on  a  questionnaire  for  the  direct 
elicitation  of  information  about  the 
value  of  the  good  or  service  in  question. 
The  value  obtained  for  the  good  or 
service  is  said  to  be  contingent  upon  the 
nature  of  the  constructed  (hypothetical 
or  simulated)  market  and  the  good  or 
service  described  in  the  survey  scenario. 
This  aspect  of  CV  gives  the  approach 
great  flexibility,  allowing  valuation  of  a 
wider  variety  of  nonmarket  goods  and 
services  than  is  possible  with  any  of  the 
other  aforementioned  techniques. 
Indeed,  it  is  the  only  method  currently 
available  for  the  express  purpose  of 
estimating  passive  use  values.  In  the 
area  of  natural  resources,  CV  studies 
generally  derive  values  through 
elicitation  of  respondents'  willingness 
to  pay  (WTP)  to  prevent  injuries  to 
natural  resources  or  to  restore  injured 
natural  resources. 

The  first  published  CV  study,  valuing 
outdoor  recreation,  appeared  in  1963. 
There  are  now  over  1.400  documented 
papers,  reports  and  books  on  CV.  In 
recent  years,  it  has  become  one  of  the 


most  widely  used  methods  of 
nonmarket  valuation. 

Four  basic  elements  common  to  CV 
questionnaires  are:  (1)  An  explanation 
of  the  structure  and  rules  of  the  market 
in  which  the  good  or  service  being 
valued  is  either  bought  or  sold;  (2)  a 
description  of  the  good/service  and  how 
it  is  to  be  provided;  (3)  the  value 
elicitation  question;  and  (4)  validation 
questions,  to  verify  comprehension  and 
acceptance  of  the  scenario  and  to  elicit 
socioeconomic  and  attitudinal 
characteristics  to  interpret  the  variation 
in  responses  to  the  valuation  question 
across  respondents.  There  are  no 
universal  rules  on  how  each  of  these 
elements  of  a  CV  questionnaire  should 
be  designed,  since  the  appropriate 
formulation  of  each  depends  on  the 
good  or  service  being  valued  and  its 
context  and,  consequently,  will  vary 
across  applications. 

CV  surveys  generally  measure  total 
value  of  a  good  or  service,  which 
includes  both  direct  use  value  and 
passive  use  value.  Because  passive  uses 
of  resources  leave  no  behavioral  record, 
they  are  difficult  to  validate  externally. 
A  number  of  criticisms  of  CV  pertain 
specifically  to  its  use  in  valuing  the 
passive  use  component  of  total  value 
and  the  difficulty  of  external  validation 
of  that  component  of  total  value.  Among 
the  most  commonly  cited  criticisms  are: 
The  stated  intentions  of  willingness  to 
pay  in  CV  surveys  may  exceed  "true" 
willingness  to  pay;  CV  may  produce 
results  that  appear  inconsistent  with  the 
tenets  of  rational  choice;  respondents  to 
CV  surveys  on  passive  use  may  be 
luifamiliar  with  the  good/service  being 
valued  and  therefore  may  not  have  an 
adequate  basis  for  articulating  their  true 
value;  CV  respondents  may  be 
expressing  a  value  for  the  satisfaction 
("warm  glow")  of  giving  rather  than  the 
value  of  the  good/service  in  question; 
and  respondents  may  fail  to  take  CV 
questions  seriously  because  the 
financial  implications  of  their  responses 
are  not  binding.  Most  proponents  of  CV 
acknowledge  that  poorly  designed  and 
administered  CV  studies  can  produce 
results  that  reflect  the  potential 
problems  identified  above.  However, 
proponents  also  assert  that  these 
problems  are  not  inherent  to  the  method 
and  that  well  designed  and  well 
executed  CV  studies  can  eliminate  them 
or  render  them  inconsequential. 
Further,  survey  design,  development 
and  administration  standards  will 
promote  quality  control  for  CV  surveys. 
NOAA  proposes  standards  on  survey 
design,  development  and 
administration,  and  the  nature  of  results 
below. 


There  is  considerable  interest  over  the 
inclusion  of  passive  use  values  as  part 
of  a  natural  resource  damage  claim  and 
the  use  of  CV  to  measure  such  values. 
NOAA  received  many,  often  conflicting, 
comments  on  this  issue.  To  provide  a 
thorough  analysis.  NOAA  convened  a 
Contingent  Valuation  Panel  (Panel)  of 
economic  and  survey  experts  to  evaluate 
the  reliability  of  CV  to  measure  passive 
use  values.  By  establishing  this  Panel. 
NOAA  attempted  to  provide  an 
atmosphere  in  which  an  unbiased 
academic  analysis  of  CV  could  be 
conducted.  The  Panel  received 
hundreds  of  pages  of  comments  and 
conducted  a  puolic  meeting  to  hear  all 
sides  of  the  issue.  Upon  completion  of 
its  study,  the  Panel  submitted  its  report 
to  NOAA.  That  report  constitutes  a 
public  comment  and  as  such  is  part  of 
the  administrative  record  of  this 
rulemaking.  A  copy  of  that  report  can  be 
found  at  58  FR  4601  (Jan.  15. 1993). 
NOAA  considered  that  report  along 
with  the  conunents  received  from 
economists,  industry  representatives 
and  other  interested  parties  in  the 
development  of  this  proposed  rule. 

Based  upon  consideration  of  all 
comments  received.  NOAA  believes  that 
the  trustee(s)  should  have  the  discretion 
to  include  passive  use  values  as  a 
component  within  the  natural  resource 
damage  assessment  determination  of 
compensable  values.  This  position  is 
consistent  with  OPA  legislative  history 
that  specifically  refers  to  diminution  in 
value  as  a  part  of  damages  and  cites  the 
Ohio  decision  definition  of  value,  which 
includes  both  direct  use  and  passive 
use.  Further.  NOAA  believes  that 
reliable  estimates  of  lost  passive  use 
value  due  to  discharges  of  oil  can  be 
estimated  using  CV  so  long  as  the  CV 
study  follows  the  standards  provided  in 
the  proposed  regulations.  NOAA 
worked  closely  with  the  Department  of 
the  Interior  during  the  development  of 
the  proposed  standards  for  CV  in  order 
to  ensiu«  consistency  between  the  two 
sets  of  natural  resource  damage 
assessment  regulations.  NOAA 
understands  that  the  Department  of  the 
Interior  will  soon  propose  identical 
standards  for  inclusion  in  its  damage 
assessment  regulations. 

NOAA  believes  that  the  proposed 
standards  are  necessary  when  CV 
surveys  are  used  for  natural  resource 
damage  assessment,  because  such 
studies  will  be  given  a  rebuttable 
presumption  in  litigation  over  the 
specific  amount  of  money  a  particular 
party  must  pay  as  compensation  for 
liability.  However,  this  same  level  of 
precision  for  CV  surveys  is  not 
necessarily  required  for  other 
applications  of  CV. 


In  proposing  its  standards  for  the  use 
of  CV  in  the  damage  assessment  context, 
NOAA  has  relied  heavily  on  the 
recommendations  of  the  Panel.  NOAA 
bases  this  reUance  on  the  fact  that  the 
Panel  reviewed  a  number  of  studies  and 
considered  the  viewpoints  of  many 
individuals  in  reaching  its  conclusions. 

The  Panel's  recommendations  fall 
into  two  categories — those  that  should 
be  met  to  assure  reliability  and  those 
that  must  be  met.  Regardless  of  the 
category  in  which  the  recommendations 
are  included,  almost  all  the 
recommendations  deal  with  survey 
design,  development  and 
administration.  Because  NOAA  believes 
that  a  properly  designed  and 
administered  survey  is  essential  to 
ensure  reliable  responses.  NOAA  has 
proposed  a  number  of  standards  in  these 
areas. 

There  is  also  considerable  interest  in 
"performance  standards."  Performance 
standards  would  be  those  tests  that  can 
be  used  to  determine  whether  reliable 
measures  of  passive  use  value  were 
obtained.  The  Panel  briefly  addresses 
this  issue  in  its  discussion  of  whether 
CV  results  violate  assumed  properties  of 
rational  choice.  The  Panel  returns  to 
this  area  only  in  the  form  of  one  of  the 
five  conditions  CV  surveys  must  meet — 
responsiveness  to  the  scope  of  the 
environmental  insult.  NOAA  proposes  a 
performance  standard  for  this  condition, 
which  is  discussed  in  more  detail 
below. 

The  standards  for  passive  use  value 
estimation  in  the  proposed  rule  cover 
three  distinct  aspects  of  a  CV  study:  (1) 
Survey  instrument  design  and 
development.  (2)  survey  administration, 
and  (3)  the  nature  of  the  results.  The 
regulatory  standards  proposed  by 
NOAA  are  intended  to  provide 
flexibility  to  the  trustee(s)  so  that  it  can 
take  advantage  of  new  developments 
that  may  occur  in  CV  methodology. 
Further,  the  standards  are  subject  to 
amendment  as  new  research  is 
conducted  and  additional  knowledge  is 
achieved. 

Survey  Instrument  Design  and 
Development.  The  reliability  of  a  CV 
estimate  of  passive  use  value  begins 
with  the  design  and  development  of  the 
survey  instrument.  The  proposed  rule 
contains  a  number  of  standards  for  the 
design  and  development  of  the  survey 
instrument,  including  standards 
regarding  the  selection  of  a  choice 
mechanism.  Past  CV  studies  have  used 
different  methods  to  elicit  values.  These 
methods  include  open-ended  WTP 
questions;  bidding  cards;  and  voting 
formats  typically  termed  "referenda."  In 
the  damage  assessment  context,  the 
survey  will  be  offering  a  public  good  in 
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one  of  two  forms — prevention  of  injury 
or  restoration  of  the  injured  resource. 
NOAA  proposes  that  the  tnistee(s)  use 
a  choice  mechanism  and  payment 
vehicle  that  are  both  credible  and 
incentive  compatible,  i.e.,  do  not 
impose  strategic  bias.  The  trustee(s)  is  to 
use  bis  discretion  in  selecting  the  choice 
mechanism,  and  is  to.document  the 
rationale  fw  the  choice  and  explain  how 
it  is  incentive  compatible. 

However,  NOAA  would  encourage  the 
trustee{s)  to  consider  the  Panel's 
recommendation  to  pose  the  valuation 
question  as  a  vote  on  a  referendum. 
NOAA  believes  that  there  are  many 
advantages  for  using  a  voting  format  for 
a  CV  survey  for  natural  resource  damage 
assessment  purposes.  NOAA  believes 
that  the  method  of  elicitation  should  be 
one  with  which  people  are  familiar  and 
one  which  provides  a  realistic  context 
in  which  respondents  can  choose  to 
increase  levels  of  public  goods.  Local 
jurisdictions  and  state  governments 
often  ask  voters  to  increase  taxes  on 
themselves  so  that  public  goods  may  be 
increased  (i.e.,  school  bond  issues; 
special  assessments  for  public 
infrastructure).  Thus,  the  voting 
mechanism  is  both  a  familiar  and 
realistic  context  for  individuals  to  make 
choices  regarding  public  goods.  Second, 
in  our  society,  most  goods  are  offered 
using  posted  prices.  Asking  an 
individual  to  reveal  his  or  her  maximum 
VVTP  for  a  good  is  both  unfamiliar  and 
unrealistic.  Third,  it  is  important  that 
respondents  should  believe  that  they 
will  receive  the  program  offered  in  the 
CV  survey.  To  CV  respondents,  the  cost 
of  the  program  naturally  determines  the 
price  they  must  pay.  If  no  set  price  is 
offered,  the  respondents  may  perceive 
uncertainty  regarding  the  program's 
costs  and  therefore  uncertainty 
regarding  the  provision  of  the  program. 
Finally,  the  voting  format  is  incentive 
compatible.  If  respondents  desire  the 
program  at  the  stated  price,  they  must 
reveal  their  preference  and  vote  for  the 
program.  Voting  against  or  refusing  to 
vote  will  only  lower  the  probability  of 
obtaining  the  program. 

Survey  Administration.  The  most 
carefully  designed  CV  survey  can 
produce  unreliable  results  if  the  survey 
administration  is  faulty.  Therefore. 
NOAA  proposes  standards  for  survey 
administration.  For  the  most  part,  the 
standards  specified  for  survey 
administration  are  similar  to  those  one 
would  expect  any  high  quality  survey  to 
meet. 

One  of  the  aspects  of  survey 
administration  dealt  with  in  the 
proposed  rule  is  determination  of  an 
appropriate  response  rate.  NOAA 
proposes  that  the  trustee(s)  should 


obtain  as  high  a  response  rate  as 
possible  consistent  with  the 
requirements  of  reasonable  cost  in  order 
to  ensure  peliable  inferences  to  the 
general  papulation.  Low  response  rates 
pose  a  risk  of  compromising  the 
statistical  validity  of  the  survey  when 
nonrespotidents  have  systematically 
different  passive  use  values  than 
respondents.  Another  risk  associated 
wiUi  low  response  variance  may  be 
significanjtly  affected  such  that  the 
indicated  confidence  of  survey  results  is 
questionejd.  Since  the  likelihood  of  this 
risk  cann|)t  be  determined  unless 
nonrespondents  have  been  surveyed, 
the  trustee(s)  should  minimize 
nonrespo  ise  in  the  final  survey  to  the 
extent  pn  cticable.  For  example,  the 
trustee(s)  may  design  the  survey 
instrumei  it  so  that  individuals  must 
decide  w  lether  to  respond  before  the 
exact  nati  ire  of  the  environmental  insult 
is  reveale  i. 

Balanc  ag  the  desirability  of  a  high 
response  Vate  against  cost 
consideraitions,  NOAA  has  proposed 
that  resp(  nse  rates  should  not  fall  below 
70%.  NO,  \A  is  interested  in  further 
comment  >  on  whether  there  should  be 
a  specifiep  response  rate  and.  if  so. 
whether  tO%  is  a  reasonable  floor. 

Anothe^  aspect  of  survey 
administJ  ation  addressed  in  the 
proposed  rule  is  selection  of  the  mode 
of  admin  stration.  The  three  generally 
used  CV  I  urvey  administration  modes 
are  in-peison,  mail  and  telephone. 
Recently,  mixed  mode  surveys  have 
combinec  mailed  information  with 
telephon(  interviews.  There  are 
advantagi  is  and  disadvantages  of  each 
method,  i  nd  often  ttie  selection  of  the 
approprii  te  method  is  dependent  on  a 
number  c  f  factors  such  as  cost,  turn- 
around ti  ne,  desired  response  rate,  type 
of  inform  Jtion  to  be  conveyed,  use  of 
visual  aiqs,  required  population 
coverage  end  the  ultimate  use  of  the 
survey  results.  For  example,  telephone 
surveys  (Bn  approximate  simple  random 
sampling]  of  households  through  random 
digit  dialing;  can  produce  fast  results; 
are  relatively  easy  to  administer;  and  are 
less  expensive  than  In-person 
interviewjs.  On  the  other  hand,  visual 
aids  cani^t  be  used;  interviews  need  to 
be  relativtely  short;  interviewer  bias  may 
be  involved;  and  individuals  without 
telephones  are  necessarily  omitted  firom 
the  sample.  Self-administered  mail 
surveys  ak«  the  least  costly  of  the  three 
methods.  However,  probability 
sampling;  is  exceeding  difficult; 
respondehts  can  review  the  survey 
before  deciding  to  participate  (imparting 
self-seledion  bias);  there  can  be  no 
random  selection  within  the  household 
and  no  centrol  of  question  sequencing; 
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and  a  higher  number  of  incomplete 
responses  are  likely  to  result  because 
thei^  is  no  interviewer  to  motivate  the 
respondent.  Finally,  in-person 
interviews  permit  random  selection  of 
the  respondent  within  the  household; 
maintain  control  of  question  ordering; 
allow  the  use  of  visual  materials;  and 
generate  high  response  rates.  In-person 
interviews,  though,  are  the  most  costly 
method  to  administer  and  may  involve 
interviewer  bias.  Administration 
requires  complex  field  operations  and 
involves  the  use  of  many  documents 
and  forms  (i.e.,  calling  cards, 
interviewer  evaluation  forms, 
verification  forms).  For  a  more  in-depth 
discussion  of  each  method,  see  EPA, 
"Survey  Management  Handbook,"  vol. 
n.  pp.  24-35.  230/12-84-002.  December 
1984. 

In  analyzing  the  advantages  and 
disadvantages  of  the  use  of  each  method 
for  CV  surveys  of  natural  resource 
damages,  NOAA  considered  the  Panel's 
report.  In  that  report,  the  Panel  stated 
that  "(i]t  is  unlikely  that  reliable 
estimates  of  values  could  be  elicited 
with  mail  surveys.  Face-to-face 
interviews  are  usually  preferable, 
although  telephone  interviews  have 
some  advantages  in  terms  of  cost  and 
centralized  supervision." 

While  reco^izing  that  mail  surveys 
can  provide  invaluable  information  for 
many  academic  studies  and  regulatory 
purposes  (e.g..  U.S.  decennial  census), 
NOAA  believes  that  mail  surveys  at  this 
time  lack  certain  features  that  are 
desirable  for  use  in  the  natural  resource 
damage  assessment  area.  In  deciding 
between  the  use  of  telephone  and  in- 
person  surveys.  NOAA  suggests  that  the 
trustee(s)  consider  seriously  the  use  of 
in-person  interviews  for  the  final  survey 
because  of  the  characteristics  of  a  survey 
needed  for  damage  assessment 
purposes.  A  CV  survey  designed  for 
natural  resource  damage  assessment 
purposes  is  likely  to  impart  a  large 
amount  of  information  to  respondents 
causing  interviews  to  be  lengthy  and 
often  complex.  In-person  interviews 
offer  the  opportunity  to  motivate  the 
respondents  and  to  hold  their  interest 
by  providing  important  information  in  a 
graphical  and  pictorial  format  and 
asking  interactive  questions  regarding 
the  respondents'  understanding  and 
acceptance  of  key  features  of  the 
instrument.  It  also  permits  interviewers 
to  record  verl>atim  responses  to 
important  open-ended  questions.  Such 
information  may  be  critical  in 
demonstrating  that  the  trustee(s)  has 
adhered  to  the  regulatory  standards 
proposed  by  NOAA. 

Even  though  NOAA  recommends  the 
use  of  in-person  interviews  for  the  final 


survey,  it  recognizes  that  there  may  be 
instances  where  other  modes  of 
administration  may  be  appropriate. 
Therefore,  under  the  proposed  rule, 
selection  of  the  mode  of  administration 
is  left  to  the  discretion  of  the  trustee{s); 
however,  the  trustee(s)  must  document 
the  rationale  for  the  selected  mode  of 
administration.  NOAA  anticipates  that 
this  documentation  would  include  a 
discussion  of  the  factors  that  led  the 
trustee(s)  to  reject  use  of  in-person 
interviews. 

NOAA  also  encourages  the  trustee(s) 
to  consider  the  use  of  modes  of 
administration  other  than  in-person 
interviews  during  the  survey  instrument 
development  stage.  For  example,  a 
telephone  survey  may  be  an  appropriate 
and  cost-effective  method  to  test  a 
design  feature  such  as  question  ordering 
or  the  understanding  of  technical  terms. 
Further,  NOAA  is  interested  in 
comparative  empirical  testing  of  other 
administration  modes,  such  as  random 
digit  dialing  for  initial  contacts, 
followed  by  mailed  descriptive 
information  and  visual  materials, 
culminating  with  a  telephone  survey.  If 
such  testing  demonstrates  that  other 
modes  can  produce  the  type  of 
information  and  results  comparable  to 
in-person  interviews,  NOAA  would 
encourage  the  trustee(s)  to  consider  the 
use  of  those  methods  for  the'final 
survey. 

Regardless  of  the  mode  of 
administration.  NOAA  proposes  that  all 
surveys  be  administered  by  a  survey 
research  organization  because  the 
preparation  and  administration  of  a 
general  population  survey  require 
practical  survey  expertise  and 
substantial  logistical  support.  NOAA 
also  recommends  that  the  trustee(s) 
select  a  survey  research  organization 
that  has  implemented  procedures  to 
meet  the  standards  outlined  in  either 
the  Council  of  American  Survey 
Research  Organizations'  Code  of 
Standards  for  Survey  Research  or  the 
American  Association  for  Public 
Opinion  Research's  Code  of  Professional 
Ethics  and  Practices.  Use  of  such  an 
organization  will  help  to  maintain 
reliability  and  confidentiality.  Further, 
such  organizations  are  likely  to  have 
proven  track  records  and  the  staff 
necessary  to  conduct  a  survey  in 
accordance  with  the  proposed 
regulatory  standards. 

Nature  of  Results.  In  addition  to  the 
standards  for  survey  instrument  design 
and  development  and  for  survey 
administration,  the  proposed  rule 
contains  a  standard  for  evaluating  the 
results  of  CV  surveys.  The  Panel  report 
stated  that  one  indication  that  a  CV 
study  is  unrehable  is  when  respondents 


show  inadequate  responsiveness  to  the 
scope  of  variations  in  the  environmental 
insult.  This  statement  suggests  that  the 
Panel  was  concerned  that  WTP  be 
sensitive  to  characteristics  of  the 
described  natural  resource  injuries  and 
of  methods  of  preventing  those  injuries 
or  restoring  the  injured  resources.  Tlie 
proposed  rule  includes  a  performance 
standard  to  address  this  concern. 

The  scope  of  an  environmental  insult 
such  as  a  discharge  of  oil  is  multi- 
dimensional, where  the  dimensions  are 
influenced  by  biological  and  social 
attributes.  A  discharge  can  affect  all  or 
part  of  an  ecosystem.  Its  effects  can  be 
short-  or  long-lived,  lethal  or  sublethal, 
geographically  contained  or  widely 
dispersed.  From  the  human  perspective, 
the  effects  of  a  discharge  may  be  directly 
visible  and  disturbing,  or  out  of  sight 
and  perceived  only  indirectly  once  there 
is  knowledge  about  the  loss  of  natural 
resources. 

In  the  first  phase  of  the  scope 
analysis,  the  many  dimensions  of  the 
scope  of  the  discharge  under 
investigation  need  to  be  identified.  Once 
the  trustee(s)  has  defined  the 
dimensions  of  scope  deemed  to  be 
important  to  passive  use  losses,  the 
trustee(s)  shall  employ  a  split  sampling 
technique  where  some  respondents  are 
provided  with  an  alternative  survey 
instrument.  The  trustee(s)  begins  the 
analysis  with  the  primary  survey 
instrument  that  will  be  used  to  estimate 
the  passive  use  losses  due  to  the 
discnarge  in  question.  This  instrument 
is  designated  the  base  instnmient.  It  is 
assumed  that  the  trustee(s)  has  pre- 
tested and  performed  field  pilot  tests  on 
the  instrument  and  is  convinced  that  the 
instrument  meets  the  design  or  guidance 
criteria  laid  out  in  the  proposed  rule. 
Analyses  performed  using  incompletely 
developed  or  tested  preliminary 
instruments  cannot  be  considered 
evaluations  of  scope  sensitivity  because 
in  these  situations  it  is  not  possible  to 
distinguish  the  effects  of  variations  in 
instrument  design  from  those  effects  on 
respondent  decisions  of  changes  in  the 
scope  of  injury  or  the  proposed 
program. 

In  designing  a  CV  survey  instrument, 
the  trustee(s)  must  determine  the 
dimensions  of  scope  that  are  relevant  to 
the  discharge  imder  investigation  and 
decide  whether  there  exists  a  subset  of 
dimensions  that  are  important  to 
passive  use  value  or  whether  all  of  the 
dimensions  are  linked  and  therefore 
equally  important.  In  cases  where  a 
subset  is  deemed  important,  the 
trustee(s)  must  choose  whether  to  scale 
these  dimensions  up  or  down  in  relation 
to  the  levels  described  in  the  base 
instrument  and  by  how  much  to  scale 


the  dimensions.  If  all  relevant 
dimensions  are  to  be  scaled,  the 
trustee(s)  must  still  decide  in  which 
direction  and  magnitude  to  scale  each 
dimension.  The  dimensions  should  be 
designed  to  be  ordinal  in  scope,  i.e., 
A>B>C,  imless  such  ordinal  scope  is 
infeasible. 

After  the  trustee{s)  has  decided  on  the 
dimensions  to  be  scaled,  in  what 
direction  and  by  how  much,  the 
trustee(s)  shall  produce  second  and 
third  instruments  that  differ  from  the 
base  instrument  only  with  respect  to  the 
scope  dimensions.  NOAA  recognizes 
that  the  trustee(s)  may  choose  to  scale 
dimensions  regarding  the  injury 
description,  dimensions  concerning  the 
CV  prevention  or  restoration  programs 
offered  to  respondents,  or  both. 

After  the  scaled  instruments  are  pre- 
tested, all  three  instruments  shoula  be 
employed  in  a  split  sample  design. 
Since  inferences  to  the  relevant 
population  will  not  be  part  of  a  scope 
analysis,  true  probability  sampling  is 
not  required  and  convenience  samples 
may  be  employed  so  long  as  random 
assignment  of  the  two  treatments  is 
maintained.  The  trustee(s)  should 
endeavor  to  employ  large  samples  in 
these  analyses  since  scope  effects  may 
be  small  and  large  samples  will  be 
needed  to  attain  the  desired  95  percent 
confidence  levels  of  statistical 
significance.  The  trustee(s)  is  free  to 
demonstrate  sensitivity  to  scope  using 
statistical  techniques  of  its  choosing; 
however,  pooling  both  samples  and 
employing  a  simple  dichotomous 
variable  (analysis  of  covariance) 
framework  allowing  general  differences 
in  the  WTP  valuation  function  will 
usually  be  a  sufficient  basis  for  testing. 
In  some  circumstances,  more  complex 
designs  may  be  reauired. 

The  validity  of  tne  scope  analysis 
depends  upon  the  respondents' 
perception  of  differences  in  the  scop>e 
dimensions  across  the  three  treatments. 
It  is  incumbent  upon  the  CV  designer  to 
include  questions  that  can  be  used  to 
determine  whether  the  understanding 
and  credibihty  criteria  laid  out  in  these 
regulations  have  been  met.  This 
determination  is  vitally  important  and, 
if  it  is  found  to  be  violated,  the  analysis 
may  lead  to  unreliable  results. 

'The  three-scenario  approach  is  not 
required  when  the  trustee(s)  provides  a 
reasonable  showing  that  it  is  infeasible 
due  to  considerations  of  cost  or  lack  of 
plausibility  of  the  scenarios.  In  such 
cinnunstances,  the  trustee(s)  may 
perform  the  analysis  using  only  the 
original  scenario  and  one  alternative 
scenario.  However,  as  CV  surveys  of 
passive  values  are  routinized  and  their 
costs  fall,  the  trustee(s)  may  find  that 
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the  three-scenario  analysis  is  feasible  in 
most  cases. 

Concern  was  expressed  that 
differences  between  the  scenarios  not  be 
so  large  that  passing  the  total  value  test 
would  be  a  foregone  conclusion,  nor  so 
small  that  it  would  be  very  difficult  to 
demonstrate  statistical  differences 
without  extremely  large  (and  costly) 
split  samples.  The  issue  is  complicated 
by  the  possibility,  based  on  the  State  of 
Alaska-sponsored  study  of  the  Exxon 
Valdez  spill,  that  a  signiHcant  minority 
of  the  population  may  be  insensitive  to 
any  reasonable  differences  in  sc^iarios: 
some  individuals  may  not  be  willing  to 
pay  anything  for  any  environmental 
cleanup,  others  may  be  willing  to  pay 
unrealistically  high  (and  invariant) 
amounts  for  any  size  environmental 
cleanup.  The  trusted  are  to  develop 
procedures  for  identifying  these  people, 
so  that  the  demonstration  that  the 
scenarios  are  meaningfully  different 
would  rest  on  the  remaining 
participants.  To  accept  the  scenarios  for 
the  total  value  test,  no  more  than  95% 
of  the  remaining  participants  may 
indicate  that  the  differences  betvsreen  the 
scenarios  are  real  and  meaningful — i.e., 
that  the  values  of  the  respective 
commodities  differ.  NOAA  is  seeking 
comment  on  whether  it  is  feasible  to 
design  such  a  procedure  to  demonstrate 
dinierences  in  scenarios,  and  if  not,  on 
alternative  schemes  to  achieve  a 
comparable  goal.  For  example,  the  total 
value  test  is  to  be  performed  on  split 
samples:  how  should  "insensitive" 
individuals  be  excluded?  If  so.  how 
should  the  threshold  defining 
"meaningful  differences"  be 
characterized?  Is  it  feasible  to  identify 
scenario  differences  also  using  a  split 
sample  procedure?  If  not,  should  the 
threshold  criterion  for  determining 
"meaningful  difference"  be  adjusted, 
since  individuals  impose  internal 
consistency  on  their  answers  in  the  face 
of  direct  comparisons  (recognizing 
much  finer  differences  than  in  split 
samples)?  Once  a  procedure  has  been 
developed  to  determine  if  individuals 
are  sensitive  to  the  scope  of  the  injury, 
should  tliis  information  be  incorporated 
into  the  selection  of  the  sample  for  the 
total  value  test? 

While  the  proposed  rule  requires  a 
split  sample  with  multiple  scenarios  for 
demonstrating  the  total  value  test. 
NOAA  seeks  comment  on  the  option  of 
alternatively  using  an  indirect  test  to 
explain  variation  in  WTP  as  a  function 
of  independent  variables,  including 
belief  in  the  size  of  the  damage  scenario, 
and/or  effectiveness  of  the  avoidance 
policy.  Commenters  should  consider 
under  what  circumstances  an  indirect 
test  should  be  allowed  for  performing 


the  scopt  test.  An  indirect  approach 
examined  the  sensitivity  to  scope 
indirecti  r  through  the  use  of  a  WTP 
valuatioi  function,  relying  entirely  on 
the  base  nstnunent.  In  the  context  of  a 
single  dibhotomous  choice  referendum 
(or  a  doii  ble  bounded  formulation),  a 
WTP  val  iiation  function  may  relate  the 
probabil  ty  of  a  yes  vote  to  a  list  of 
variables  assumed  to  underlie  the  voting 
decision  (e.g.,  the  amount  the  household 
is  asked  :o  pay,  household 
demogra  shies,  etc.).  The  indirect 
approach  may  expand  this  list  to 
include  Variables  based  on  information 
collected  from  respondents  that  are 
related  to  the  scope  dimensions  of  the 
discharge.  These  measures  must  be 
meaningful  to  the  respondent  given  the 
informa^on  provided  in  the  siuvey.  For 
example^  a  u.seful  question  followring  the 
WTP  elicitation  question  is  one  that 
asks  whi  ther  the  respondent  believed 
the  injui  ies  caused  by  the  discharge 
were  mo  re  severe  or  were  less  severe 
than  des  :ribed.  All  other  things  equal 
(i.e.,  sim  ilar  preferences,  budget 
constraii  its,  etc.),  respondents  believing 
the  injui  ies  to  be  worse  than  described, 
and  hav  ng  equal  confidence  in  the 
prospects  for  restoring  the  injured 
resources  through  the  offered  plan, 
might  b€  willing  to  pay  more.  Such  a 
Gnding  \  ^ould  be  an  indirect 
verificat  on  of  scope  sensitivity. 

"CaJibnUon" 

Estimi  tes  of  hypothetical  willingness- 
to-pay  [\  HP)  may  incorporate  biases  in 
opposite  directions.  On  the  one  hand, 
the  appmpriate  measure  of  damages  is 
willingrtess-to-accept  (WTA)  not  WTP, 
although  the  former  is  not 
recommended  in  the  proposed  rule 
because  of  a  concern  for  limited 
reliabilil  y  of  current  procedures  for 
eliciting  WTA.  There  are  theoretical 
arguments  for  why  WTA  may  exceed 
WTP  by|a  substantial  margin  in  a 
natural  i  esource  context  with  relatively 
few  subi  titutes,  although  there  is  debate 
on  this  [  oint.  On  the  other  hand,  several 
experim  jntal  studies  (of  a  lower  quality 
survey  c  esign  than  proposed  in  this 
rule)  su(  gest  that  stated  intentions  of 
WTP  in  ZV  sxuT^eys  exceed  observed 
respons(  !S  in  simulated  markets  or  in 
solicitat  ons  for  charitable 
contribiltions.  (There  is,  however, 
debate  a  s  to  whether  the  simulated 
markets  or  charitable  contribution 
solicitat  ons  capture  "actual"  WTP  in 
the  aval  able  studies.) 

Becaiise  of  the  various  possible  biases, 
a  discount  fector  is  included  in  the 
proposep  rule  to  apply  to  estimated 
WTP.  T|ie  proposed  rule  gives  a  default 
factor  ol  fifty  percent  for  the  purposes 
of  solici  ;ing  comment.  However,  the 
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trustee(s)  may  adopt  a  different 
calibration  factor  if  it  can  be  shown  that 
a  different  foctor  is  appropriate  for  a 
specific  application  of  CV.  NOAA  is 
asking  commenters  to  propose  other 
reasonable  calibration  tests.  In 
particular,  NOAA  requests  comment  on 
now  such  calibration  could  be  done 
consistent  with  the  framework  of  these 
proposed  regulations  and  for  the  type  of 
public  goods  likely  to  be  injured  by  an 
oil  spill.  Commenters  should  consider 
adopting  a  stringent  discount  factor 
while  at  the  same  time  suggesting 
relaxing  some  of  the  other  standards 
contained  in  the  proposed  rule. 

Reporting.  Because  a  well-designed 
study  will  include  questions  that  assist 
in  the  interpretation  of  responses  to  the 
WTP  elicitation,  the  final  report  should 
include  a  breakdown  of  WTP  by  various 
categories  such  as  income,  belief  in  the 
scenario,  and  attitudes  toward  the 
environment.  Data  from  the  survey 
should  be  retained  by  the  trustee(s)  and 
ultimately  made  part  of  the 
administrative  record  once  the  trustee(s) 
considers  the  survey  a  public  document. 

Additional  Guidance.  NOAA 
recognizes  that  implementation  of  a  CV 
survey  requires  decisionmaking  about  a 
variety  of  features,  not  all  of  which  are 
specifically  addressed  in  the  standards 
in  the  proposed  rule.  In  many  instances, 
the  trustee(s)  can  turn  to  established 
economic  theory  and  survey  research  for 
guidance,  but  in  other  instances 
economic  theory  and  survey  research 
provide  little  or  no  guidance  and 
reasonable  decisions  must  be  based  on 
other  criteria.  In  these  circumstances, 
NOAA  recommends  that  the  trustee(s) 
follow  a  conservative  approach.  That  is, 
when  one  is  deciding  among 
alternatives,  and  economic  theory  or 
survey  research  cannot  inform  the 
decisions,  the  trustee(s)  is  encouraged  to 
choose  that  alternative  that  would 
understate  the  natural  resource  damages 
rather  than  overstate  the  damages. 

The  following  examples  are 
instructive.  Suppose  the  trustee(s) 
selects  a  referendum  framework  for  the 
elicitation  of  willingness-to-pay  values 
from  respondents.  Using  such  a 
framework,  respondents  might  be  asked 
to  vote  on  a  program  that  would  be  paid 
for  in  a  one-time  (or  lump-sum) 
payment,  or  annually  over  a  period  of 
years.  Economic  theory  does  not 
generally  differentiate  between  these 
two  alternatives,  viewing  each  as 
equally  appropriate.  However,  because 
it  is  less  financially  burdensome  for 
credit-constrained  individuals  to  make 
installment  payments  than  to  pay  for  a 
good  in  a  single  payment,  requiring 
payment  only  for  a  proposed  restoration 
or  protection  program  in  a  lump-sum 


may  provide  a  smaller  value  than  if  the 
same  individuals  were  asked  to  pay  in 
installments.  In  this  case,  the  adoption 
of  a  conservative  approach  would  lead 
to  the  use  of  the  lump-sum  payment. 
Similar  decisions  involve  the  selection 
of  photographs  for  use  in  the 
description  of  injuries  or  the  proposed 
prevention  or  restoration  program  in  a 
CV  survey.  While  a  picture  of  dead, 
oiled  sea  otters  might  accurately  depict 
an  injury.  NOAA  believes  that  more 
neutral  photographs  would  be  the 
appropriate  and  conservative  approach. 
Additional  examples  of-conservative 
design  and  guidance  can  be  found  in  the 
Response  to  Comments  section  of  this 
preamble. 

Request  for  Comments 

NOAA  requests  comments  directed 
toward  additional  tests  for  determining 
the  reliability  of  CV  results  that  could  be 
considered  for  inclusion  in  a  more 
detailed  guidance  document.  NOAA 
intends  to  work  with  the  Department  of 
the  Interior  to  develop  a  guidance 
document  on  use  of  CV  to  estimate 
passive  use  values.  This  document  will 
provide  additional  technical 
information  on  possible  means  of 
satisfying  the  standards  contained  in  the 
proposed  rule  as  well  as  other  issues 
involved  in  conducting  CV  studies.  In 
order  to  evaluate  any  additional  tests. 
NOAA  requests  that  commenters 
proposing  such  tests  address  four  issues. 
First.  NOAA  requests  that  commenters 
pro\nde  a  complete  list  of  the  behavioral 
assumptions  underlying  their 
theoretical  framework  of  rational  choice. 
NOAA  assumes  that  all  commenters 
will  begin  with  the  generally  accepted 
axioms  of  neoclassical  consumer  choice 
theory  or  revealed  preference  theory. 
NOAA  requests  that  commenters  clearly 
state  all  further  assumptions  underlying 
the  test  and  describe  the  sensitivity  of 
the  test's  results  to  the  assumptions 
presented.  Second,  if  commenters  are 
proposing  tests  that  rely  on  marginal  or 
infra-marginal  changes  in  the  scope  of 
the  injuries,  the  commenter  should 
define  the  variation  of  quantity 
dimensions  of  injuries  involved  in  the 
test.  Third,  and  perhaps  most  important, 
NOAA  asks  that  commenters 
demonstrate  that  any  proposed  test  can 
be  accomplished  feasibly  within  the  CV 
design  and  administration  standards 
specified  in  the  proposed  rule.  Tests 
causing  CV  surveys  to  violate  these 
design  and  administration  standards  are 
themselves  unreliable  tests.  Fmally,  the 
commenter  should  give  examples  of 
how  these  tests  would  be  structured  in 
the  context  of  an  oil  spill. 


"Prior  Knowledge" 

The  objective  of  conducting  a  CV 
study  in  connection  with  these 
regulations  is  to  determine  the  damages 
suffered  by  the  public  as  a  result  of  a 
discharge  of  oil  into  the  environment 
For  consideration  of  passive  use  values, 
the  relevant  public  may  include  the 
entire  U.S.  population,  or  may  include 
a  regional  subset  of  the  population. 
Damages  may  be  sustainecf  by  each 
individual  in  the  relevant  public,  but 
only  a  small  fraction  of  the  public  will 
actually  participate  in  the  survey.  The 
damages  an  individual  suffers  from  an 
oil  spill  depend  on  many  factors.  TTiese 
include  the  effects  of  the  spill  on  the 
natural  environment,  how  much  the 
individual  uses  the  services  provided  by 
the  injured  environment,  individual 
preferences,  and  the  individual's 
information  about  the  spill  and  the 
world  in  general. 

In  conducting  the  survey,  it  is 
necessary  to  educate  the  respondent 
about  the  natural  resource  itself,  the 
facts  surrounding  a  spill  and  the 
impacts  of  the  spill  on  the  environment. 
This  education  process  greatly  changes 
the  respondent's  information  set.  Upon 
gaining  this  new  information, 
respondents  are  then  asked  to  place  a 
value  on  the  damages  suffered.  There  is 
general  agreement  that  the  losses  an 
individual  experiences  from  the  spill 
after  learning  the  new  information  are 
likely  to  be  systematically  different  than 
the  losses  they  would  experience  prior 
to  learning  the  new  information.  The 
fact  that  the  CV  method  itself  actively 
changes  the  information  set  of  an 
individual  prior  to  valuing  the  good  or 
service  makes  it  fundamentally  different 
than  other  economic  valuation 
methodologies. 

Some  commenters  have  questioned 
whether  it  is  appropriate  to  extrapolate 
value  estimates  based  on  post-survey 
information  to  the  general  population. 
Given  the  assessment's  objective  of 
estimating  damages  to  the  public  at 
large,  the  small  fraction  of  the  public 
that  actually  participates  in  the  survey, 
some  have  argued  that  the  relevant 
information  set  for  the  purposes  of 
extrapolating  to  the  general  population 
is  the  pre-survey  information  set.  One 
way  to  move  towards  value  estimates 
that  reflect  the  information  set  of  the 
general  public  is  to  obtain  information 
in  the  survey  itself  regarding 
respondents'  pre-existing  knowledge 
about  the  resource  and  injury  to  it. 
Regardless  of  the  value  a  respondent 
states  after  learning  information  from 
the  sur\ey,  those  respondents  who  were 
not  aware  of  the  resource  or  an  injury 
to  it  or  both  would  be  assigned  a  value 


of  zera  The  rationale  for  assigning  a 
zero  value  is  that  if  X  percent  of  the 
survey  respondents  did  not  know  about 
the  resource  or  injury,  then  X  percent  of 
the  relevant  public  is  likely  to  be 
similarly  uninformed.  (Implicit  is  the 
assumption  that  individuals  who  are 
unaware  of  the  injury  at  the  time  of  the 
survey  would  continue  unaware,  but  for 
the  survey,  for  the  foreseeable  future.) 

Other  commenters  have  articulated 
the  point  of  view  that  the  level  of 
respondents'  prior  information  about 
the  injury  is  irrelevant  to  the 
determination  of  natural  resource 
damages.  The  basis  for  this  position  is 
that  the  resources  being  injured  are 
common  property  resources,  for  which 
governments  and  hidian  tribes  are  the 
trustees  for  the  public.  Consequently,  to 
determine  fair  compensation  for  injury 
to  property  held  in  the  public  trust,  the 
responsible  parties  should  contract  to 
provide  full  compensation  to  all 
members  of  the  public  ex  ante,  based  on 
information  about  expected  injuries.  By 
this  logic,  it  is  inappropriate  to  require 
that  respondents'  values  only  be 
counted  if  they  were  aware  of  the 
injured  resources  before  the  survey. 

NOAA  seeks  comments  on  whether  or 
not  it  is  appropriate  to  use  information 
regarding  pre-existing  knowledge  of 
respondents  to  reassign  to  zero  any 
positive  values  expressed  by  individuals 
who  were  tuiaware  of  the  injuries  prior 
to  the  survey  in  the  calculation  of 
natural  resource  damages.  Commenters 
who  believe  that  it  is  inappropriate  to 
assign  zero  damages  to  individuals  with 
limited  prior  knowledge  should 
articulate  their  rationale  for  using  the 
post-survey  information  set  to 
extrapolate  damages  to  a  public  that 
only  has  pre-survey  information. 

"Screening  or  Threshold  Factor" 

Because  of  a  concern  by  many 
commenters  that  CV  surveys  may  be 
undertaken  in  damage  cases  where 
expected  damages  may  be  too  small  to 
justify  the  costs  of  the  CV  survey, 
NOAA  is  seeking  comment  on  the 
concept  of  a  screening  factor  the 
trustee{s)  should  apply  in  deciding 
whether  to  conduct  a  CV  survey  in  a 
particular  case.  Factors  currently 
limiting  the  use  of  contingent  valuation 
include  the  high  costs  for  surveys  to 
meet  the  proposed  requirements,  trustee 
budget  and  staff  limits,  trustee  desire  for 
speedy  judgment  to  enable  expeditious 
restoration  activities,  and  the 
procedures  necessary  to  justify  a 
Comprehensive  Damage  Assessment 
(the  only  assessment  procedure 
incorporating  contingent  valuation 
surveys).  To  employ  an  additional 
screening  factor,  expected  damages 
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might  be  estimated  using  a  small  sample 
with  protocols  designed  to  minimize 
survey  costs  and.  therefore,  not 
necessarily  subject  to  the  standards 
contained  in  this  rule.  Alternatively, 
expected  damages  might  be  estimated 
by  scaling  damages  estimated  in  other 
contingent  valuation  studies.  Other 
methods  may  be  possible.  Several/ 
possible  thresholds  have  been 
suggested.  These  possibilities  include 
setting  the  threshold  for  a  particular 
case  at  the  greater  of  twice  the  expected 
cost  of  a  full  CV  survey  or  the  product 
of  multiplying  $5.00  per  household  by 
the  number  of  households  expected  to 
hold  passive  values  for  the  resource  of 
contiem.  NOAA  is  specifically  seeking 
comment  on  the  concept  of  setting  such 
a  screening  factor  and,  if  so,  what  form 
such  a  factor  might  take,  and  whether  it 
should  apply  to  total  damages  or  only  to 
passive  use  losses. 

2.  Alternative  methods — a.  Benefits 
transfer  approach.  Given  the  expense 
and  time  associated  with  designing  and 
implementing  site-specific  studies  or 
models  to  value  resource  services, 
"benefits  transfer"  may  be  a  reasonable 
alternative  method  to  determine  interim 
lost  values.  Benefits  (or  valuation) 
transfer  involves  the  application  of 
existing  valuation  point  estimates  or 
valuation  functions  and  data  that  were 
developed  in  one  context  to  address  a 
similar  resource  valuation  question  in  a 
different  context.  Benefits  transfer 
provides  a  less  time  consuming  and  less 
expensive  procedure  than  original 
valuation  analysis,  but  may  not  provide 
as  accurate  results. 

Where  resource  values  exist  that  have 
been  developed  through  an 
administrative  or  legislative  process,  the 
trustee(s)  may  use  these  values,  as 
appropriate,  in  a  benefits  transfer 
context.  An  example  of  such  values  is 
found  in  the  approach  to  use  in 
estimating  recreational  beneHts  given  in 
Chapter  H,  Section  VIII,  Appendix  3  (pp. 
83-87)  of  Economic  and  Environmental 
Principles  and  Guidelines  for  Water  and 
Related  Land  Resources  Implementation 
Studies;  U.S.  Water  Resource  Council, 
February  1983.  Other  values  may  be 
used  so  long  as  three  basic  issues  are 
considered  in  determining  the 
appropriateness  of  their  use:  the 
comparability  of  the  users  and  of  the 
natural  resource  and/or  service  being 
valued  in  the  initial  study(ies)  and  the 
transfer  context;  the  comparability  of 
the  change  in  quality  or  quantity  of 
resources  and/or  services  in  the  initial 
study  and  in  the  transfer  context  (where 
relevant);  and  the  quality  of  the 
study(ies)  being  transferred. 

It  may  be  possible  in  some  contexts  to 
tailor  the  results  firom  a  prior  study  to 


the  site  oi  the  discharge  by  transferring 
or  creating  a  valuation  function 
characterizing  willingness-to-pay  as  a 
function  of  socioeconomic, 
demographic,  or  discharge 
characteristics.  Where  data  from  the  site 
of  the  discharge  are  available,  the 
valuation  function  may  be  used  to 
calculate  site-specific  resource  values. 

Compara  lility  of  the  Resource/Services 

To  eva  aate  whether  existing  data  are 
sufficient  y  similar  to  the  conditions  of 
a  particu  u  assessment  to  allow  a 
benefits  t  ansfer,  the  trustee(s)  should 
consider  at  a  minimum  the  following 
questions:  Are  the  markets  for  the 
services  in  the  original  study  similar  to 
those  seryices  being  valued,  in  terms  of 
size  of  the  user  population  and 
availability  of  substitutes?  Does  the 
existing  study  consider  the  same  or  a 
similar  geographic  area  in  terms  of 
demograahic  and  socio-economic 
characteristics?  Were  baseline 
environmental  (and  other)  conditions  in 
the  existing  study  similar  to  baseline 
conditions  in  the  case  at  hand?  Did  the 
existing  akudy  address  a  specific  or 
unique  ptoblem  that  may  have 
influenceid  the  magnitude  of  the 
estimates!  obtained?  Have  general 
attitudes  J  perceptions,  or  levels  of 
knowledge  changed  in  the  period  since 
the  existing  study  was  performed  in  a 
way  that  Would  influence  the  value  of 
the  benefit  estimate?  If  the  value  being 
considered  is  for  a  generic  resource 
category  (e.g.,  common  song  birds),  are 
the  species  considered  in  the  original 
study  relevant  to  the  case  at  hand? 

Compara  liility  of  the  Change  in  Quality 
or  Quant  ty 

To  eva  uate  the  comparability  of  the 
changes  in  quality  or  quantity  of 
resources  and/or  services  in  the  existing 
study  an<  in  the  incident  of  concern, 
the  truste  3(s)  should  consider  at  a 
minimun  i  the  following  questions:  Was 
the  original  analysis  conducted  to  value 
all  organisms  of  a  given  species,  a  sub- 
populatic  n,  individual  members  of  the 
species,  ( r  some  other  grouping?  Is  this 
level  of  a  lalysis  suited  to  valuing 
injuries  a  t  the  site(s)  of  impact?  Is  the 
discharge  -related  change  in  the  resource 
and/or  se  rvice  in  question  within  the 
range  of  <  hanges  valued  in  the  original 
study? 
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uate  the  quality  of  the  existing 
trustee(s)  should  consider  at 
the  following  questions: 
iiitial  study  based  on  proper 
d(  sign  and  sampling  procedures, 
ec  momic  analysis,  and 
approprii  ite  statistical  techniques?  Was 


the  study  peer  reviewed?  If  current 
"best  practice"  was  not  used  to  generate 
the  value  estimate(s),  can  the  estimate(s) 
be  adjusted  to  reflect  changes  in  the 
state-of-the-art? 

In  all  cases  the  trustee(s)  should 
evaluate  all  available  estimates  and/or 
valuation  functions,  based  on  the  factors 
described  above,  to  determine  which  are 
the  most  appropriate  for  benefits 
transfer.  Consideration  should  be  given 
to  the  range  of  value  estimates  generated 
from  alternative  methods.  If  the  value 
estimates  in  the  relevant  studies  differ 
significantly,  oc  if  values  generated 
using  alternative  models  within  the 
same  study  differ  significantly  from  one 
another,  consideration  should  be  given 
as  to  whether  the  values  differ  in  a 
predictable  and  consistent  manner. 
Such  predictable  variation  may  indicate 
that  a  more  selective  choice  of  studies 
or  models  would  be  appropriate  for  the 
specific  context. 

It  is  recommended  that  use  of  benefits 
transfer  by  the  trustee(s)  in  a  natural 
resource  damage  assessment  be 
predicated  on  guidance  from  the 
professional  and  academic  economics 
community  on  the  current  minimum 
conditions  for  quality  assurance  of  the 
benefits  transfer. 

The  Economic  Analysis  and  Research 
Branch  of  the  U.S.  EPA.  Office  of  Policy 
Planning  and  Evaluation  has  prepared  a 
data  base.  Environmental  Economics 
Database,  of  some  of  the  existing  natural 
resource  or  environmental  resource 
valuation  studies  that  are  available  to 
the  trustee(s).  This  database  may  be 
obtained  from  the  Economic  Analysis 
and  Research  Branch,  Office  of  Policy 
Planning  and  Evaluation,  U.S.  EPA. 

b.  Habitat  or  Species  Replacement 
Cost  Method.  Alternatively,  the  habitat 
or  species  replacement  cost 
methodology  may  be  used  to  estimate 
damages  for  lost  services  from  injured 
habitats  and/or  bio)pgical  resources. 
This  method  is  suitable  for  use  when 
the  trustee(s)  determines  that  the  human 
services  provided  by  the  habitat  or 
species  are  difficult  to  quantify.  This 
method  involves  estimating  damages  in 
terms  of  the  cost  of  obtaining  from 
alternative  sources  the  equivalent  of  the 
value  of  services  diminished  by  the 
injury  until  full  recovery  of  the  resource 
and/or  services.  The  recovery  process 
may  occur  through  natural  recovery  or 
may  be  expedited  or  enhanced  by 
human  intervention.  If  full  recovery  is 
not  expected  to  occur,  then  the 
"interim"  loss  in  services  continues  in 
perpetuity.  Depending  on  the  nature  of 
the  injury,  damages  may  be  calculated 
as  the  cost  of  replacing  individual 
species  or  of  replacing  entire  habitats 
that  support  multiple  species  and 


provide  a  variety  of  resource  services. 
This  methodology  provides  a  practical 
alternative  to  the  sometimes  difficult 
estimation  of  consumer  value  in  the 
valuation  methods  identified  above. 

In  order  to  ensure  that  the  scale  of  the 
compensatory  restoration  or 
replacement  project(s)  on  which  the  cost 
calculation  is  based  does  not  over-  or 
under-com  pen  sate  the  public  for 
injuries  incurred,  the  trustee(s)  must 
establish  an  equivalency  between  the 
present  discounted  value  (PDVJ  of  the 
quantity  of  lost  services  and  the  PDV  of 
the  quantity  of  services  provided  by  the 
replacement  project(s)  over  time.  The 
trustee(s)  is  to  incorporate  a  factor 
reflecting  any  differences  in  the  efficacy 
of  replacement  habitat  or  resources  in 
providing  services  from  that  of  the 
injured  habitat  or  resources  in  absence 
of  the  injury.  If  the  value  of  the 
additional  units  of  services  provided  by 
the  replacement  project  is  expected  to 
be  reasonably  comparable  to  the  value 
of  units  of  services  lost  due  to  injury, 
then  equivalency  may  be  established  by 
comparing  total  services  without 
actually  estimating  a  dollar  value  of 
those  services.  However,  the  values  may 
not  be  comparable,  for  example  due  to 
changes  in  the  scale  of  total  services  or 
the  temporal  pattern  of  replacement 
services.  In  this  case,  an  adjustment 
factor  reflecting  the  relative  values 
should  be  included  in  the  calculation  of 
equivalencies.  Alternatively,  another 
measiuement  technique  may  be 
employed. 

It  may  be  useful  to  consider  a  specific 
scenario  where  the  habitat  or  species 
replacement  cost  method  might  be  used. 
If  ten  acres  of  a  habitat  were  completely 
destroyed  and  no  recovery  is  expected 
throu^  natural  processes  or  restoration 
activities,  the  goal  of  the  restoration 
program  would  be  to  provide  a 
replacement  project  equivalent  to  the 
lost  ten  acres  of  habitat.  However,  since 
the  replacement  project  may  not  provide 
baseline  levels  of  services  for  several 
years  at  a  minimum,  the  public  will 
experience  interim  lost  services  for 
which  they  are  entitled  compensation. 
Additional  acres  will  need  to  be 
reolaced  to  make  the  public  whole. 

In  another  context  with  ten  injured 
acres  of  habitat,  the  resources  and 
services  may  recover  fUlly  in  five  years 
with  natural  recovery,  and  this  may  be 
the  most  appropriate  recovery  option.  In 
this  instance,  there  will  be  no  formal 
restoration  program  for  this  resource, 
but  the  compensation  for  the  five  years 
of  losses  prior  to  full  recovery  can  be 
calculated  in  terms  of  the  costs  of  a 
compensating  restoration  program.  Such 
a  program  might  consist  of  acquisition 
and  creation  or  enhancement  of  habitat 


to  provide  a  flow  of  services  equivalent 
to  the  lost  services  equivalent  to  the  lost 
services. 

Establishing  the  resource 
equivalencies  necessary  to  ensure  the 
proper  level  of  compensation  is  a  four- 
step  process.  First,  the  trustee(s)  must 
quantify  a  total  discounted  measure  of 
lost  services  over  the  full  duration  of  the 
injury,  taking  into  account  the  extent  to 
which  the  resource  and/or  service  will 
recover  over  time.  These  lost  services 
can  be  expressed  in  a  resource-time 
measure,  such  as  lost  "acre-years"  of 
services  provided  by  an  oiled  wetland, 
where  an  acre-year  of  services  is  the 
total  level  of  services  provided  by  one 
acre  of  wetland  over  the  course  of  a 
single  year.  Factors  to  be  considered  in 
quantifying  the  level  of  services  lost 
include,  but  are  not  limited  to:  The 
severity  of  the  initial  injury  (i.e..  did  the 
injury  result  in  a  full  or  partial  loss  of 
services);  the  duration  of  injury;  and  the 
rate  of  recovery  of  services. 

The  second  step  in  establishing 
resource  equivalency  is  to  determine  the 
total  discounted  measure  of  services 
provided  by  the  proposed  restoration  or 
replacement  projects  over  the  full  life  of 
the  relevant  habitat  or  species.  Again, 
these  services  may  be  expressed  in  a 
resource-time  measure,  such  as  acre- 
years.  Factors  to  be  considered  in 
quantifying  the  level  of  services 
provided  include,  but  are  not  limited  to: 
the  productivity  of  the  replacement 
resoiuce  relative  to  the  productivity  of 
the  injured  resource  but  for  the 
discharge;  the  amount  of  time  required 
for  the  replacement  resource  to  reach  its 
maximum  productivity  level;  and  the 
life-span  of  the  replacement  resource.  If 
the  value  of  additional  units  of  services 
provided  by  the  restoration  project  is 
not  comparable  to  the  value  of  lost 
services,  then  an  adjustment  factor 
refiecting  the  relative  value  should  be 
included  in  the  calculation  of 
equivalency. 

In  the  third  step,  the  trustee(s) 
calculates  the  appropriate  scale  of  the 
replacement  project(s),  such  that  the 
total  discounted  value  of  services 
provided  by  the  replacement  project  is 
equivalent  to  the  total  discounted  value 
of  interim  lost  services  due  to  the  injury. 
The  final  step  consists  of  the 
determination  of  replacement  costs. 
Total  replacement  costs  are  obtained  by 
multiplying  the  scale  of  the  project  (e.g., 
number  of  acres  of  wetlands  to  be 
created)  by  the  unit  cost  of  restoration 
or  replacement,  including  acquisition, 
construction,  maintenance,  and 
monitoring  costs.  These  unit  costs  can 
be  obtained  either  from  existing 
literature  values  or  from  experts  in  the 
field. 


/v.  Implementation  Guidance  on 
Calculating  Compensable  Values 

A.  Committed  Use 

As  stated  in  the  proposed  rule, 
damages  are  recoverable  for  all 
committed  uses  of  injured  natural 
resources  and/or  services.  For  the 
purposes  of  this  proposed  rule, 
committed  uses  include:  (1)  Any  direct 
or  passive  use  of  the  injured  natural 
resource  and/or  service  available  to  the 
public  but  for  the  discharge;  and  (2)  any 
documented  planned  future  use.  The 
concept  of  committed  use  is  intended  to 
avoid  recovery  for  purely  speculative 
uses  of  injured  resources  and/or 
services.  Any  future  use  is  considered  a 
committed  use  if  it  is  adequately 
documented  through  such  things  as 
permit  application,  purchase  or 
investment  agreement,  engineering  or 
architectural  plans,  etc.  Because  there 
are  no  behavioral  records  comparable  to 
those  that  exist  for  direct  uses, 
documentation  of  committed  use  is  not 
required  for  valuing  passive  use  losses 
and  option  values  claimed  under  OPA 
as  well. 

B.  Willingness  To  Accept  and 
Willingness  To  Pay 

Humans  derive  both  direct  use  and 
passive  use  values  from  the  flow  of 
services  provided  by  natural  resources. 
If  the  quantity  or  quality  of  a  service  is 
reduced  or  eliminated  by  a  discharge  of 
oil.  the  measure  of  damages  to  an 
individual  is  the  change  in  the 
individual's  utility  or  level  of  well- 
being,  as  measured  in  monetary  terms. 
Economic  analysis  provides  two  exact 
monetary  measures  of  any  change  in  an 
individual's  well-being:  Willingness-to- 
pay  (WTP)  and  willingness-to-accept 
(WTA).  Given  the  occurrence  of  a 
discharge  of  oil,  WTP  would  measure 
the  individual's  willingness-to-pay  to 
have  avoided  the  injury;  WTA  would 
measure  the  amount  the  individual 
would  require  in  order  to  be  as  well  off 
(i.e.,  to  have  the  same  level  of  utility), 
given  the  injury  occurred,  as  before  the 
injury.  To  calculate  the  monetized 
change  in  an  individual's  WTP  or  WTA 
resulting  from  a  resource  injury,  net 
willingness  to  pay  or  willingness  to 
accept  is  calculated.  Net  willingness  to 
pay  or  willingness  to  accept  is  total 
WTP  or  WTA  minus  the  costs  an 
individual  incurs  to  use  the  resource 
services,  including  travel  and  time 
costs. 

An  approximation  for  the  exact 
measures  of  the  change  in  utility  or 
well-being  is  the  Marshallian 
"consumer  surplus."  the  value  of  which 
is  between  WTP  and  WTA.  Marshallian 
consumer  surplus  is  the  differance  ! 


between  the  maximum  simi  of  money  an 
individual  would  be  willing  to  pay  for 
a  good  or  service,  as  calculated  from  a 
Marshallian  demand  function,  and  the 
amount  the  individual  is  actually 
required  to  pay.  The  Marshallian 
consumer  surplus  is  calculated  directly 
from  observed  behavior  in  market  or 
market-like  transactions.  This  measure 
of  value  of  a  good  or  service 
incorporates  the  income  effects  of 
changes  in  its  price  or  quality;  for 
example,  a  reduction  in  price  or  an 
increase  in  quality  would  have  the  effect 
of  increasing  real  buying  power.  As  a 
result,  Marshallian  consumer  surplus 
does  not  measure  value  from  a  fixed 
baseline  level  of  utility.  In  contrast,  the 
exact  measures  of  WTP  and  WTA  are  so 
labeled  because  they  calculate  the 
monetized  change  in  utility  or  well- 
being  from  a  fixed  baseline  level  of 
utility. 

The  choice  as  to  which  criterion  is 
more  appropriate  in  a  given  context 
depends  upon  the  allocation  of  the 
property  rights.  Because  the  government 
is  holding  natural  resources  in  trust  for 
the  public,  the  WTA  criterion  is  more 
appropriate  as  the  measure  of  damages. 
The  conventional  wisdom  in  the 
academic  literature  regarding  changes  in 
the  price  of  a  commodity  indicates  that 
WTP  and  WTA  are  likely  to  be  fairly 
close  in  value,  with  the  difference 
depending  directly  on  the  size  of  the 
income  elasticity  of  demand  for  the 
commodity  whose  price  changes. 
However,  it  has  recently  been  shown 
that  in  this  context  where  the  quality  of 
public  goods  or  services  is  reduced  due 
to  injuries  caused  by  a  discharge,  the 
difference  between  WTP  and  WTA  may 
be  substantial  if  the  public  goods  have 
few  substitutes. 

In  some  circumstances  it  may  be 
infeasible  or  impractical  to  provide 
reliable  measures  of  WTA.  In  those 
circumstances,  the  more  conservative 
measures  of  WTP  or  the  Marshallian 
consumer  surplus  are  appropriate  for 
measuring  damages.  For  example,  WTA 
is  very  difficult  to  elicit  from 
respondents  in  CV  studies,  and 
consequently  may  create  greater 
empirical  uncertainties  than  eliciting 
WTP.  At  present,  recognizing  that  WTP 
provides  a  lower-bound  estimate  of 
WTA  (for  normal  goods),  NOAA 
recommends  that  the  more  conservative 
WTP  criterion  be  elicited  in  CV  studies 
at  present.  For  the  methodologies  in 
which  exact  welfare  measures, 
providing  the  monetized  changes  in 
individual  utility,  can  be  derived  from 
the  Marshallian  models  through 
analytical  techniques,  WTA  and  WTP 
measures  are  of  equal  reliability.  In 
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,  WTA  should  be 
feasible  and  practical. 


C  Substi  utability 

In  calc  dating  the  diminution  of 
value,  th«  availability  of  substitute 
resources  and/or  services  should  be 
taken  intt)  account.  For  example, 
substituti  IS  may  exist  for  individuals 
who  hav9  lost  or  diminished  use  of  a 
resource  and/or  service,  such  as  a 
recreational  site.  Generally,  the  fewer 
substituti  s  available  for  a  particular 
resource  md/or  service  or  the  poorer  the 
match  of  attributes  between  the  injured 
and  substitute  sites,  the  greater  is  the 
lost  value  to  the  public.  However, 
though  substitute  sites  may  exist, 
congestion  at  these  sites  will  increase  as 
they  absorb  displaced  participants  from 
the  injured  site.  Consequently,  the 
quality  o|  the  recreational  experience  at 
the  substitute  sites  may  deteriorate  due 
to  the  discharge.  Potential  effects  of 
congestion  on  reducing  quality  at 
alternate  sites  should  be  taken  into 
account  iki  the  damage  calculation. 

Incorporating  the  availability  of 
substituti  resources  and/or  services,  for 
example  {n  recreational  demand 
models,  may  increase  the  cost  and 
complexity  of  a  damage  assessment. 
Therefor*,  the  additional  cost  and 
complexity  should  be  undertaken  only 
if  the  propable  benefits  from  an  increase 
in  accuracy  of  the  damage  estimate  are 
greater  than  the  probable  increase  in 
damage  { ssessment  costs. 

D.  Uncer  ainty 

Uncerffiinty  regarding  the  predicted 
consequences  of  restoration  options  and 
predicte4  supply  and  demand  of  natural 
resource^  and/or  the  services  they 
provide  ^hould  be  addressed  in  the 
economit  analysis  of  restoration 
alternatives  and  determination  of 
diminution  in  values  and  documented 
in  the  Report  of  Assessment. 

E.  Discounting 

In  calculating  natural  resource 
damages,  the  trustee(s)  should  discount 
the  three  components  of  a  claim:  (1) 
Interim  Ipst  value  of  injured  resources 
pending  ifull  recovery,  also  referred  to  as 
compensable  values;  (2)  restoration 
costs;  an^  (3)  damage  assessment  and 
restoration  costs  already  incurred. 
Discounling  is  a  widely  used  economic 
procedure  that  allows  the  trustee(s)  to 
convert  past  and  future  damage  sums  to 
current  dollars.  (Discoimting 
expenditures  from  the  past  to  the 
present  k  also  referred  to  as  capitalizing 
or  compounding  forward  past 
expenditures.)  This  conversion  is 
necessary  for  the  trustee(s)  to  be  able  to 
present  4  claim  for  a  "sum  certain." 


NOAA  recommends  that  the  trustee(s) 
use  the  U.S.  Treasury  borrowing  rate  on 
marketable  securities  of  comparable 
maturity  to  the  period  of  analysis  to 
discount  each  of  the  components.  The 
reference  date  for  the  discounting 
calculation  is  the  date  at  which  the 
claim  is  presented. 

Note  that  discounting  the  components 
of  the  claim  is  separate  from  calculating 
the  pre-judgment  interest.  Section 
990.14  of  the  proposed  rule,  as  required 
by  section  1005(b)  of  OPA,  provides  for 
pre-judgment  interest  and  post- 
judgment  interest  to  be  paid  at  a 
commercial  paper  rate,  starting  from  30 
calendar  days  from  the  date  a  claim  is 
presented  until  the  date  the  claim  is 
paid.  (For  a  discussion  of  pre-judgment 
interest  see  the  earlier  preamble 
discussion  of  §990.14  of  this  proposed 
rule.) 

Logical  consistency  requires  that  the 
analysis  be  conducted  either  in  terms  of 
nominal  values  or  in  constant  dollars. 
The  nominal  Treasury  rate  shall  be  used 
if  the  components  of  the  claim  are 
denominated  in  dollar  values  of  the  year 
a  loss  or  expenditure  is  to  occur  (i.e.,  in 
nominal  terms).  Otherwise,  if 
components  of  the  claim  are 
denominated  in  constant  dollars  (of  the 
discounting  reference  year),  then  real 
Treasury  rates  are  to  be  used.  The  real 
rates  are  calculated  by  removing 
expected  inflation  over  the  period  of 
analysis  from  nominal  Treasury  interest 
rates.  To  characterize  expected  inflation, 
NOAA  recommends  the  trustee(s)  use 
the  Administration's  assvunption  about 
the  rate  of  increase  in  the  Gross 
Domestic  Product  deflator  for  the  period 
of  analysis  (as  reported  in  the  Budget  of 
the  President).  For  projects  or  programs 
that  extend  beyond  the  six-year  budget 
horizon,  the  inflation  assumption  can  be 
extended  by  using  the  inflation  rate  for 
the  sixth  year  of  the  budget  forecast.  The 
logic  of  the  choice  of  the  U.S.  Treasury 
rate  is  discussed  for  each  component  of 
the  claim  in  turn  below. 

1.  Compensable  values.  The 
compensable  values  component  of  the 
damage  claim  reflects  the  lost  consimier 
surplus,  lost  fees,  and  lost  economic 
rent  (that  could  have  been  charged  by 
the  government  for  use  of  a  public 
resource)  resulting  from  injuries  caused 
by  the  discharge.  The  losses  may  occur 
from  the  time  of  the  discharge  over 
many  years  into  the  future.  To  value 
these  losses,  the  trustee(s)  must 
determine  how  much  compensation 
consumers  would  require  as  of  the  date 
of  the  claim  presentation  to  make  them 
as  well  off  as  they  would  have  been,  but 
for  the  discharge.  Because  the  purpose 
of  the  litigation  is  to  make  the  public 
whole,  the  relevant  discount  rate  is  the 


consumers'  rate  of  time  preference, 
which  is  the  rate  of  interest  at  which  an 
individual  would  be  indifferent  between 
consuming  goods  or  services  in  the 
present  and  postponing  consimiption  to 
a  later  date. 

Market  interest  rates  available  to 
consumers  provide  an  estimate  of  the 
consumer  rate  of  time  preference  for  lost 
services.  To  identify  the  discount  rate 
that  reflects  the  "pure"  time  preference, 
one  looks  to  the  yield  on  a  "safe" 
investment  with  little  or  no  default  risk, 
such  as  the  U.S.  Treasury  rate. 

2.  Estimated  restoration  costs.  Most 
restoration  projects  will  be  carried  out 
over  a  period  of  years.  The  effectiveness 
and  ultimate  success  of  a  restoration 
strategy  depends  on  the  ability  of  the 
trustee(s)  to  conduct  restoration 
activities  until  the  resource  recovery  is 
complete,  including  post-construction 
maintenance  and  monitoring  operations. 
If  funds  are  insufficient  to  cover  the  full 
costs  of  restoration,  natural  resource 
recovery  will  be  incomplete  or  will  be 
further  delayed,  and  the  public  will  be 
deprived  of  full  compensation  for  the 
injuries.  The  recommendation  that 
trustee(s)  use  the  U.S.  Treasury  rate  for 
marketable  securities  of  comparable 
maturity  to  the  period  of  analysis  is 
predicated  on  the  assumption  that  this 
rate  of  return  is  available  to  the 
trustee(s)  for  investment  of  settlement 
monies. 

If  legal  and/or  institutional 
constraints  prevent  investment  of 
settlement  monies  yielding  the  U.S. 
Treasury  rate,  then  it  is  incumbent  upon 
the  trustee(s)  to  structure  the  damage 
claim  to  ensure  that  sufficient  funds 
will  be  available  to  fund  the  entire  set 
of  restoration  activities.  One  option  is  to 
calculate  the  discounted  value  of  this 
component  of  the  claim,  using  an 
alternative  discount  rate  that  represents 
the  yield  on  settlement  monies  available 
to  the  trustees.  An  alternative  option  is 
to  structure  a  multi-year  schedule  for 
claim  payments  to  ensure  it  provides 
the  cash  flow  for  each  year  required  for 
plaimed  expenditures. 

3.  Past  Costs  Incurred.  The  third 
category  of  damages  is  damage 
assessment  and  emergency  restoration 
costs,  which  may  have  been  accruing 
from  the  time  of  the  discharge.  To 
calculate  the  present  value  of  these  costs 
at  the  time  the  claim  is  presented  to  the 
RP,  the  trustee(s)  will  discount  forward 
(also  referred  to  as  capitalize  or 
compound  forward)  the  costs  already 
incurred.  Note  that  if  the  trustees  are 
discounting  damages  denominated  in 
the  year  the  claim  is  presented  (i.e., 
constant  dollars)  using  a  real  Treasury 
rate,  then  expenditures  from  previous 
years  must  also  be  translated  to  dollars 


of  the  claim  year  using  an  appropriate 
inflation  index,  prior  to  discounting  (or 
compounding  forward).  Because  the  rate 
of  interest  employed  as  the  discount  rate 
for  past  costs  incurred  should  reflect  the 
opportunity  cost  of  the  money  spent, 
NOAA  recommends  the  U.S.  Treasury 
rate  for  discounting  this  component  of 
the  claim  as  well. 

U.S.  Treasury  bond  rates  may  be 
found  in  the  Federal  Reserve  Bulletin, 
issued  monthly,  or  the  Treasury 
Bulletin,  issued  quarterly.  The  Gross 
Domestic  Product  fixed-weighted  price 
index  may  be  foimd  in  the  Survey  of 
Current  Business,  issued  monthly,  and 
the  Economic  Report  of  the  President, 
issued  annually.  The  Administration 
prediction  for  fiiture  Gross  Domestic 
Product  deflators  (for  translating  the 
nominal  Treasury  rates  to  real  terms  for 
future  years)  is  updated  twice  annually 
at  the  time  the  budget  is  published  in 
January  or  February  and  at  the  time  of 
the  Mid-Session  Review  of  the  Budget 
in  July.  The  current  Treasury  rates  and 
inflation  adjustment  assumptions  are 
reported  in  regular  updates  of  Appendix 
C  of  Circular  No.  A-94.  available  from 
the  0MB  Publications  Office  (202-395- 
7332). 

Response  to  Comments 

"Valueofaaaim" 

Comment:  Commenters  were  divided 
over  interpretation  of  the  meaning  of 
"diminution  of  value"  within  the 
natural  resource  damage  assessment 
context.  Some  suggested  that  there  was 
no  clear  indication  provided,  either  by 
the  courts  or  the  Congressional 
Conference  Report,  as  to  the  intent 
vvathin  CERCLA  and  OPA  concerning 
measurement  of  diminution  of  value. 
Others  disagreed,  finding  specific 
guidance  on  this  matter.  Two 
commenters  quoted  the  ruling  by  the 
court  in  Ohio  v.  DOI  to  mean  that  values 
should  not  be  limited  to  strictly 
consumptive  use  values,  but  also  should 
include  non-consumptive  use  values. 

Response:  NOAA  finds  that  there  is 
ample  evidence,  from  the  Congressional 
Conference  Report  (H.  Conf.  Rep.  No. 
653, 101st  Cong.,  2d  Sess.  at  108),  and 
the  D.C.  Circuit  Court  decision  on  Ohio 
V.  DOI,  to  believe  that  "diminution  of 
value"  refers  to  the  standard  for 
measuring  resource  damages  cited  in  the 
D.C.  Circuit  Court  decision  on  Ohio  v. 
DOI.  This  opinion  defines  "use  values" 
broadly,  to  encompass  both  direct  use 
and  passive  use  values  that  can  be 
reliably  measured.  Failure  to  include  all 
relevant  categories  of  damages  in  a 
claim  would  understate  the  true  loss  to 
the  American  public  attributable  to  a 
discharge  of  oil.  NOAA  concurs  with 


commenters  that  recoverable  losses 
include  direct  consumptive  use  losses 
(for  example,  to  hunting  or  fishing 
activities),  direct  non-consumptive  use 
losses  (for  example,  bird  watching  or 
swimming  activities),  and  passive  use 
losses  (for  example,  existence  values). 

Comment:  Some  commenters  argued 
that  passive  use  values  should  be 
included  in  damage  assessment,  because 
exclusion  would  understate  the  true 
cost  of  exposing  natural  resources  to 
environmentally  risky  activities  and 
induce  systematic  reallocation  of 
environmentally  risky  activities  to  those 
environments  that  generate  greater 
passive  use  values  relative  to  direct  use 
values.  Another  conunenter  stated  that 
if  passive  use  values  are  not  considered 
in  the  determination  of  total  value  of  the 
resource,  it  is  more  hkely  that  the  cost 
of  restoration  will  be  inappropriately 
characterized  by  the  RP(8)  as  "grossly 
disproportionate"  to  the  value  of  the 
resource  being  restored. 

Other  commenters  contended  that  in 
some  cases  the  cost  of  trying  to  measure 
the  passive  use  losses  may  well  exceed 
the  potential  total  value  of  passive  use 
damages,  and  hence  the  effort  would  not 
be  worthwhile  and  would  violate  the 
reasonable  cost  test.         ' 

Response:  As  previously  stated,  under 
OPA,  and  in  accordance  with  the  Ohio 
decision,  passive  use  values  are  a 
component  of  compensable  values  that 
are  necessary  to  compensate  fully  the 
public  for  its  losses  resulting  from  a 
discharge  and  to  return  the  public,  as 
nearly  as  possible,  to  the  level  of  well- 
being  it  enjoyed  before  the  discharge.  By 
determining  total  compensable  value, 
the  natural  resource  trustee(s)  avoids 
serious  resource  misallocation  effects. 
When  the  true  value  of  the  loss  is 
positive,  but  not  known  with  certainty, 
the  use  of  zero  as  a  measure  of  that 
positive  loss  will  be  in  error,  creating 
downward  bias  in  the  damage  estimate 
by  understating  the  true  social  loss.  The 
result  of  such  a  systematic  bias  will  be: 
(1)  Smaller  than  appropriate  recovery 
for.  and  thus  investments  in,  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  equivalent  resources;  (2) 
smaller  than  appropriate  investments  in 
spill  prevention,  mitigation,  and  clean- 
up technology;  and  (3)  more  intensive 
use  of  the  natural  resources  of  the 
nation  than  appropriate.  Thus,  it  is 
important  that  the  total  compensable 
value  be  determined  to  rebut  an 
argument  that  the  cost  of  restoration  is 
grossly  disproportionate  to  the  value  of 
the  resource  being  restored.  However,  as 
discussed  earlier  in  this  preamble, 
NOAA  is  not  adopting  a  strictly 
quantitative  approach  to  the  grossly 
disproportionate  determination.  Rather, 
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a  number  of  qualitative  factors  must  also 
be  considered. 

The  decision  to  include  passive  use 
value  estimates  as  part  of  total  value  in 
a  damage  assessment  should  be 
predicated  upon  the  probable 
magnitude  of  passive  use  losses 
associated  with  a  specific  discharge,  as 
well  as  on  the  specific  attributes  of  the 
injured  natural  resources.  If  the 
expected  value  of  the  passive  use  loss  is 
small  relative  to  the  cost  of  estimating 
it,  then  its  inclusion  in  the  damage 
assessment  may  not  be  justified. 

Comment:  A  number  of  commenters 
asserted  that  passive  use  value  damages 
should  only  be  assessed  for  permanent 
or  long-lasting  injuries  to  unique  natural 
resources — atypical  conditions  for 
discharges  of  oil.  They  argued  there  is 
no  need  for  compensation  for  lost 
passive  use  values  when  the  resource 
will  fully  recover  and  when 
compensation  will  be  paid  for  direct  use 
losses  pending  restoration.  They  further 
argued,  even  when  significant  lost  use 
values  are  present,  the  potential  for 
significant  lost  passive  use  values  is  not 
very  great.  One  commenter  stated  that 
this  criterion  applies  most  obviously  in 
the  case  of  bequest  value  when 
resources  will  be  restored  in  a 
reasonable  time  frame  and  so  future 
generations  will  not  be  denied  the 
bequest.  One  commenter  stated  that 
there  is  no  credible  evidence  that 
inherent  or  existence  values  are  likely  to 
be  significant  even  if  the  resource  is 
unique  and  non-reproducible  and  the 
injury  is  irreversible. 

Response:  NOAA  has  found  no 
empirical  evidence  to  suggest  that  a 
natural  resource  must  be  unique  (i.e., 
have  few  substitutes),  non-reproducible 
and/or  permanently  injured  in  order  to 
have  significant  passive  use  values. 
NOAA  recognizes  that  in  cases 
involving  temporary  injury,  individuals 
may  not  experience  a  significant  sense 
of  loss  because  the  resource's  existence 
is  not  permanently  threatened.  Further, 
after  restor?'ion,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resource,  the  resoxm»  will  be 
available  for  future  use  and  may  be  left 
as  a  legacy  to  future  generations. 
However,  there  are  cases  where  the 
death  of  individual  members  of  a 
species  may  cause  a  significant  loss  in 
passive  use  values  even  though  spedes 
levels  may  return  to  baseline.  While 
complete  recovery  of  an  injured 
resource  or  service  may  result  in  lower 
passive  use  losses  than  otherwise,  there 
is  no  evidence  to  suggest  that 
compensable  passive  use  losses  do  not 
exist  in  the  interim  pending  recovery. 
The  extent  and  magnitude  of  the  losses 
will  depend  on  the  restoration 


alternative  chosen,  biological  and 
ecological  ifactors.  including  availability 
of  substitute  resources,  and  the  type  and 
extent  of  tne  original  injury. 

Comment:  Several  commenters 
expressed  concern  as  to  whether 
"option  values"  and/or  "existence 
values"  could  be  affiected  by  a 
discharge,  if  the  injured  natural 
resources  jvere  ultimately  restored 
through  natural  recovery  or  restoration. 
One  commenter  suggested  that  option 
values  arise  because  of  uncertainty 
about  future  availability  and  future 
demand  f(^r  the  resources  in  question. 
Thus,  the  shorter  the  elapsed  time 
between  iajury  and  restoration,  the  less 
such  uncertainty  will  matter.  Similarly, 
several  commenters  su^ested  that 
passive  use  losses  may  be  small  or 
insignificabt  in  situations  where  the  loss 
in  servicer  is  only  for  a  short  p>eriod  of 
time  until  restoration  or  natural 
recovery  ik  completed.  TTierefore,  there 
is  no  reason  to  include  passive  use 
losses  in  a  natural  resource  damage 
assessment. 

Response:  Regardless  of  whether 
complete  tecovery  occurs  naturally  or 
through  human  intervention  (i.e., 
restoration),  there  may  be  a  loss  or 
diminution  of  passive  use  values  during 
the  time  p  mod  fit)m  the  injury  through 
recovery,  'or  example,  in  the  case  of 
"option"  ijalue,  the  precise  timing  of  a 
decision  to  exercise  the  option  to  use 
the  resouTfie  may  be  unspecified, 
therefore  the  potential  for  access  must 
be  continuously  available  to  maintain 
the  full  value  of  the  option.  Absent  the 
uninterrupted  opportunity  to  exercise 
the  option  to  access  the  resource,  the 
"option"  B  diminished  and  a  loss 
accrues,  likewise,  even  when  complete 
restoration  to  baseline  conditions  is 
possible,  during  the  time  between  injury 
and  recovery,  the  resource,  as  defined 
prior  to  thb^discharge.  effectively  does 
not  exist.  Therefore,  existence  value 
may  be  diminished.  In  addition, 
individuals  may  experience  a  loss  in 
well-being  because  animal  deaths 
occurred  mrough  anthropogenic  causes. 
The  size  c^  passive  use  value  losses  is 
an  empirical  question  that  can  only  be 
answered  with  further  empirical  studies 
in  these  cases. 

Comme.  \t:  One  commenter  noted  the 
difficulty  >f  disaggregating  total  values 
into  direci  use  and  passive  use 
componer  ts. 

Respom  e:  NOAA  believes  that  a 
consensus  is  emerging  in  the  economics 
communit  /  that  the  appropriate 
conceptua  approach  for  valuing  natural 
resources  s  to  measure  the  total  value 
of  the  resource,  which  includes  both 
direct  use  and  passive  use  values. 
Contingen  t  valuation  is  the  only 
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methodology  currently  available  to 
provide  estimates  of  combined  direct 
use  and  passive  use  value.  When  other 
valuation  studies  are  included  in  a 
damage  assessment  along  with  a  CV 
study,  the  total  damages  are  to  be 
calculated  in  such  a  way  as  to  avoid 
possible  double-counting  for 
compensable  values  between  estimates 
fit>m  the  contingent  valuation  study  and 
from  the  direct  use  valuation  study(ies). 

Comment:  Several  conunenters  noted 
that  OPA  prohibits  double  recovery  in 
the  damage  assessment  claim.  They 
claimed  that  CV  as  currently  applied 
results  in  double  recovery. 

Response:  NOAA  believes  that  direct 
use  and  passive  use  losses  are  additive 
and  the  inclusion  of  each  in  the  damage 
assessment  does  not  result  in  double 
recovery.  However,  the  potential  for 
double  recovery  does  exist  when  a  CV 
study  and  a  direct  use  study  both  elidt 
direct  use  values  in  the  same  category 
in  samples  covering  the  same 
usergroups.  For  example,  if  the 
trustee(s)  considers  use  of  both  CV- 
based  and  travel  cost  method-based 
estimates  of  the  value  of  recreational 
fishing  losses,  double  recovery  could 
occur  if  the  relevant  CV  study  elicited 
total  value  of  the  resource  and  its 
sample  included  recreational  anglers. 
Double  recovery  can  be  avoided  through 
careful  preparation  of  the  damage  claim. 

Comment:  One  commenter  suggested 
that  CV  cannot  be  justified  on  the 
grounds  that  it  is  necessary  to  provide 
incentives  for  deterrence  of  a  discharge, 
without  a  careful  analysis  of  the  entire 
system  of  regulations  and  other 
incentives  that  a  potential  RF  faces. 

Response:  As  discussed  earlier,  OPA's 
incentives  to  avoid  environmental 
injuries  are  dependent  upon  knowing 
what  the  potential  liability  from 
discharges  is  likely  to  be.  Without  the 
availability  of  CV  as  an  assessment  tool, 
that  full  potential  liability  cannot  be 
estimated. 

Comment:  A  number  of  commenters 
discussed  passive  use  values — some 
questioning  the  inclusion  of  such  values 
by  suggesting  that  they  are  poorly 
defined  while  others  felt  that  such 
valuation  has  no  relevance  because  the 
environment  is  priceless.  Other 
commenters  supported  inclusion  of 
passive  use  values. 

Response:  NOAA  notes  that  there  is  a 
general  consensus  in  the  economic 
community  that  passive  use  values 
exist;  there  is  no  basis  in  economic 
theory  to  suggest  otherwise. 

Comment:  One  commenter  noted  a 
continuing  debate  over  defining  passive 
use  values.  The  commenter  suggested 
that  any  judgment  on  the  definition  of 
passive  use  values  in  the  rule  is 


premature.  Rather,  the  rule  should  allow 
analysts  to  make  use  of  emerging,  state- 
of-the-art  theories  and  techniques  for 
defining  and  measuring  passive  use 
values. 

Response:  NOAA  believes  that 
passive  use  values  are  well-defined  and 
are  an  appropriate  component  within  a 
damage  assessment  determination  of 
compensable  values.  To  facilitate 
consistent  usage.  NOAA  defines  passive 
use  values  in  the  definition  section  of 
subpart  A  of  the  proposed  rule.  As 
stated  in  the  preamble,  the  proposed 
rule  allows  the  trustee(s)  broad 
discretion  in  the  selection  of  valuation 
methods  specifically  to  allow  for  the  use 
of  new  methods  of  valuation  as  they 
become  recognized  and  accepted  in  the 
economics  profession. 

Comment:  A  number  of  commenjers 
contended  that  the  relevant  law,  the 
Ohio  decision,  and  the  precedents  do 
not  require  that  passive  use  value 
damages  be  calculated  by  CV  or  any 
other  methodology  and  that  nothing  in 
OPA  mandates  use  of  CV  to  impose 
liability  for  potential  impairment  of 
passive  use  values. 

Response:  NOAA  believes  that  the 
Ohio  decision  should  be  considered  in 
this  rulemaking  because  the  natural 
resource  provisions  of  OPA  are 
patterned  after  those  of  CERCLA.  In  that 
decision,  the  circuit  court  upheld  CV  as 
an  allowable  method  for  calculating 
passive  use  damages.  The  trustee(s)  has 
the  discretion  to  use  CV  where 
appropriate. 

Comment:  One  commenter  stated  that 
if  NOAA  does  not  recognize  the 
practical  limits  on  the  ability  of  the 
marine  industry  to  insiu'e  against 
speculative  losses,  the  result  will  be 
awards  that  the  industry  cannot  afford 
to  pay.  Similarly,  other  commenters 
noted  that  the  financial  resources  of  the 
insurance  market  and  individual 
shipowners  should  govern  the  size  of 
recoverable  claims  under  OPA. 

Response:  NOAA  disagrees.  In  the 
statutory  language  of  OPA,  the  Congress 
of  the  United  States  established  a 
standard  of  strict  liability  and  the 
objective  of  full  compensation  for  all 
attributable  loss.  NOAA  does  not  have 
discretion  to  change  these  requirements 
and  substitute  others. 

Further,  NOAA  believes  that 
economic  theory  supports  a 
comprehensive  definition  of  the  social 
cost  of  a  discharge  when  identifying 
cost  elements  to  be  included  in  an 
assessment.  Alternatively,  if  damage 
claims  systematically  understate  the 
size  of  compensable  losses  resulting 
from  discharges  of  oil,  society  will 
underinvest  in  preventing  damages  from 
future  discharges. 


^ 


1153 


Comment:  Numerous  commenters 
indicated  that  damages  under  OPA 
should  be  compensable,  not  punitive. 

Response:  NOAA  concurs  that  natural 
resource  damages  under  OPA  are 
compensatory  rather  than  punitive. 

Comment:  One  commenter  stated  that 
the  existence  of  substitute  sites  in  an 
evaluation  of  lost  resources  becomes 
irrelevant  if  the  damage  was  caused  by 
negligence. 

Response:  NOAA  believes  that  there 
is  no  theoretical  reason  to  separate  the 
estimation  of  damages  caused  by 
negligence  from  those  which  were  not. 
(The  discussion  of  how  to  treat 
substitutability  among  resources 
appears  below.) 

Comment:  Several  commenters 
suggested  that  a  trustees)  should  be 
required  to  select  the  "minimum  social 
cost"  restoration  alternative,  including 
natural  recovery,  when  selecting  a 
restoration  approach. 

Response:  NIOAA  disagrees  that  this 
will  be  true  for  all  cases.  These 
commenters  are  essentially 
recommending  that  NOAA  adopt  the 
"lesser-of  rule  contained  in  the  natural 
resource  damage  assessment  regulations 
promulgated  by  DOI,  and  rejected  by  the 
court  in  Ohio  v.  DOI.  This  rule 
specified,  in  essence,  that  the  trustee(s) 
should  choose  to  do  restoration  projects 
only  if  restoration  costs  were  less  than 
the  interim  lost  value  avoided  by  the 
restoration  project.  Consequently,  cost- 
effectiveness  and  benefit/cost 
comparisons  are  factors  in  restoration 
alternatives  analysis,  as  outlined  in 
subpart  G  of  the  draft  regulations  and  in 
the  Restoration  Guidance  Document,  but 
are  not  the  sole  factors  to  be  applied  in 
choosing  among  competing  restoration 
alternatives. 

Comment:  A  few  commenters 
suggested  that  the  value  of  the  claim 
should  be  the  cost  of  the  most  cost- 
effective  restoration  alternative. 

Response:  NOAA  disagrees.  Section 
1006  of  the  OPA  Conference  Report  (H. 
Conf.  Rep.  No.  653, 101st  Cong.,  2d 
Sess.  at  108  (Aug.  1, 1990))  provides  a 
clear  mandate  to  NOAA  to  "establish  a 
system  for  assessing  damages  to  natural 
resoiuxes,  including  a  measure  of 
damages  equal  to  the  costs  of 
restoration,  replacement  or  acquisition 
of  equivalent  resources,  and  the 
diminution  in  value  of  those  resources 
pending  restoration"  (emphasis  added). 
Moreover,  the  appropriate  restoration 
approach  to  include  in  a  damage  claim 
may  not  be  the  one  that  is  most  cost- 
effective  because  the  trustee(s)  must 
consider  a  number  of  factors  when 
selecting  restoration  options.  It  is 
important  to  note  that  cost-effectiveness 
only  allows  ranking  of  alternatives  that 


accomplish  the  same  increase  in 
services  at  the  same  rate  over  time. 
Other  criteria  are  necessary  to  compare 
alternatives  that  accomplish  different 
outcomes. 

Comment:  Some  commenters 
indicated  that  actions  taken  by  the  RP(s) 
in  connection  with  a  discharge  may  be 
beneficial  to  the  environment  and/or  the 
local  economy  and  thus  should  be 
considered  as  an  offset  to  damages 
resulting  from  the  discharge.  For 
example,  one  commenter  argued  that 
passive  use  and/or  nonmarket  losses 
should  not  enter  into  damage 
assessments  because  for  every  category 
of  persons  suffering  a  loss  as  a  result  of 
a  natural  resource  injury,  there  will  be 
other  individuals  who  gain.  Other 
commenters  said  that  such  "offsetting" 
is  not  authorized  by  OPA  and  that  the 
trustee(s)  must  not  consider  any  such 
actions. 

Response:  NOAA  agrees  that 
offsetting  public  damages  against 
private  gains  is  not  authorized  by  OPA. 
The  scope  of  a  natural  resource  damage 
assessment  is  limited  to  the  losses  to  the 
public  due  to  injury  to  public  trust 
natural  resources — losses  that  are  not 
actionable  under  private  actions.  To  the 
extent  that  some  actions  taken  by  the 
RP(s)  may  mitigate  the  injuries  to  the 
environment  and  speed  restoration  of 
the  resources,  the  impacts  will  be 
lessened,  as  will  the  damages; 
consequently  the  size  of  the  damage 
claim  will  be  smaller  than  it  would  have 
been  if  the  RP(s)  had  not  taken  the 
mitigative  actions. 

However,  damage  claims  brought  by 
public  trustees  do  not  include  the 
positive  or  negative  effects  on  private 
parties,  such  as  reduced  income 
accruing  to  local  recreation-related 
businesses  due  to  declining  tourism  or 
increased  income  to  spill  response 
firms.  Further,  to  the  extent  that  such 
expenditures  are  simply  shifted  from 
one  location  to  another,  the  gain  of 
businesses  in  one  location  is  the  loss  of 
businesses  in  another  and  the  net  effect 
on  the  private  parties  throughout  the 
whole  country  is  essentially  zero. 

Comment:  Several  commenters  were 
concerned  about  "double  counting"  or 
"double  recovery"  within  the  damage 
assessment  process.  Each  observed  that 
OPA  does  not  allow  double  recovery  of 
damages,  and  proposed  that  the  NOAA 
rules  explicitly  disallow  such  claims. 

Response:  NOAA  agrees  that  no 
double  recovery  is  permitted  under 
OPA. 

Comment:  One  commenter  raised  the 
issue  of  "rents"  within  the  compensable 
claim.  One  commenter  recommended 
that  the  regulations  state  that  the 
trustee(s)  cannot  collect  forgone 
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resource  rents  accruing  to  a  private 
party(ies),  even  if  that  rent  is  generated 
from  the  private  party's  use  of  public 
resources. 

Response:  NOAA  does  not  concur.  In 
the  event  of  a  discharge  covered  under 
OPA,  the  trustee(s)  is  entitled  to  recover 
from  the  RP(s)  the  total  diminution  in 
value  of  lost  or  diminished  services 
from  affected  public  trust  resources  that 
is  not  recoverable  by  a  private  party. 
One  part  of  the  diminution  in  value  of 
affected  resources  is  the  resuhing 
reduction  in  economic  rent,  which 
represents  the  fee  or  price  the  trustee(s) 
could  charge  for  use  of  the  public  trust 
resource.  The  loss  in  value  created  by 
the  public  resource  occurs  whether  or 
not  the  rent  was  collected  from  the 
private  parties  before  the  discharge. 
Unless  such  rents  are  recovered  under  a 
private  act; -"o,  the  trustee{s)  is  entitled 
to  recover  tnem. 

Comment:  A  number  of  commenters 
suggested  the  OPA  rules  should  exclude 
recovery  of  damages  for  injury  to 
privately  owned  natural  resources,  or 
that  recovery  should  be  limited  to  those 
natural  resources  in  which  the 
government  has  a  dominant  interest. 

Fesponse:  NOAA  agrees  that 
recoveries  for  injuries  to  private 
resources  shall  not  be  included  in  any 
estimate  of  the  public  damage  claim 
under  OPA,  and  shall  be  accomplished 
through  private  causes  of  action.  NOAA 
recognizes,  however,  that  trust  resources 
(eg.,  birds)  can  use  private  resources 
(eg.  land).  To  the  extent  that  an  injury 
to  a  privately-owned  natural  resource 
causes  injury  to  a  trust  resource,  the 
trustee(s)  can  recover  for  the  injuries  to 
the  trust  resource. 

Commerf  One  commenter  noted  that 
aesthetic  in)ury  should  be  considered  in 
addition  to  physical  impacts.  The  long- 
term  assessment  should  account  for 
impacts,  too. 

Response:  NOAA  believes  that,  if  the 
aesthetic  injury  affects  the  physical 
experience  of  users  or  affects  passive 
use  values,  then  by  definition  this  is  a 
compensable  loss. 

"Valuation  Methodologies" 

Comment:  Several  commenters 
reflected  the  position  that,  because  each 
discharge  and  the  injury  it  causes  are 
unique,  no  single  procedure  or  standard 
economic  equation  could  or  should 
apply  to  all  situations.  One  of  these 
commenters  recommended  that  an 
analyst  should  have  the  flexibility  to 
examine  each  valuation  problem  on  a 
case-by-case  basis,  and  determine  which 
type  of  valuation  technique  is  likely  to 
generate  tl.u  most  valid  and  useful 
results. 
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Responsi  >:  NOAA  agrees  that 
flexibility  n  the  determination  of 
assessmeni  procedures  is  important. 
NOAA  is  therefore  providing  four 
altemativejassessment  procedures  from 
which  the  |rustee{s)  may  choose.  In 
addition,  pterallel  assessments,  in  which 
the  valuation  of  damages  for  one 
incident  ei  iploys  different  assessment 
procedure! ,  are  permitted  under  OPA 
provided  t:  lere  is  no  double  recovery  of 
damages.  One  example  of  parallel 
assessments  would  be  supplementing 
Type  A  mc  del  calculations  with 
expedited  damage  assessment 
calculation^  for  service  losses  that  are 
excluded  a  r  not  fully  estimated  in  the 
Type  A  mo  del.  In  addition,  within  the 
compreher  sive  damage  assessment 
procedure^  allowable  calculation 
procedures  range  from  benefits  transfer 
procedures  to  original  studies 
conducted  with  site-specific  data. 

Commer  t:  Some  commenters 
expressed  1  he  opinion  that  monetary 
measures  o  f  value,  in  particular  for 
natural  resi  mrces  and  related  services, 
must  be  en  pirically  "stable"  in  order  to 
be  characte  rized  as  "well  formed"  value 
preferences .  Others  argued  that  no  such 
"stability"  a-iterion  is  required  for  such 
values  to  b  >  theoretically  consistent 
with  consu  mer  theory. 

Respons(  >:  NOAA  notes  that  monetary 
measures  o  F  economic  values  for  all 
goods  and  i  lervices.  including  natural 
resources  a  nd  services  from  natural 
resources,  ire  derived  in  theory  from 
consumer  preference  orderings.  From  an 
individual's  complete  preference 
ordering,  o  le  can  derive  the  trade-offs 
individual!  are  willing  to  make  between 
alternative  lundles  of  goods  and 
services,  h(  Iding  all  else  constant.  It  is 
also  possib  e  to  determine  monetary 
measures  a  'value.  Where  consumer 
•  preference  arderings  are  stable,  but  an 
individual'  5  circumstances  change 
because  th(  price,  quality  or  availability 
of  other  ga  wis  changes,  then  the 
individual'  %  monetary  measures  of  value 
are  expect€  d  to  adjust  as  well. 

Commen  t;  One  commenter  noted  that 
since  Cong  ■ess  intended  that  full 
compensat  on  for  natural  resource 
damages  b«  awarded,  NOAA's 
regulations  should  not  limit  available 
economic  \  aluation  methodologies  and 
should  allc  w  the  trustee(s)  broad 
discretion  n  choosing  between 
currently  available  standard 
methodologies  and  new  methodologies 
that  may  b(  come  available  and 
accepted.  1  he  commenter  stated  that, 
while  mini  num  standards  of  quality 
might  be  u  eful,  regulations  should  not 
"lock  in  '  t  te  current  state-of-the-art  as 
improvemt  nts  in  nonmarket  valuation 
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techniques  continue  to  occur  at  a  rapid 
pace. 

Response:  NOAA  stresses  that  the 
trustee(s)  should  use  all  applicable, 
reliable  economic  value  measurement 
techniques  in  order  to  adequately  assess 
all  compensable  values  to  be 
incorporated  in  the  damage  claim.  As 
stated  earlier,  NOAA  is  determined  to 
take  no  action  that  would  arbitrarily 
preclude  the  use  of  new  methodologies, 
as  they  become  recognized  and  accepted 
in  the  economics  profession. 

Comment:  Other  commenters  warned 
that  exclusion  of  nonmarket  techniques 
may  resuh  in  undervaluing  the  effect  of 
oil  pollution  on  a  wide  range  of  goods 
and  services  such  as  real  estate  values, 
recreational  use  and  wildlife  viewing. 
They  argued  that  ignoring  such  values 
leads  to  distorted  and  incomplete 
damage  assessments. 

Response:  NOAA  concurs  with  the 
suggestion  that  the  trustee(s)  should 
have  broad  discretion  in  selecting  the 
methodologies  that  will  be  employed  in 
performing  the  damage  assessment, 
because  each  discharge  will  be  unique 
in  some  respects.  The  nonmarket 
valuation  techniques,  including 
Contingent  Valuation  (CV),  Travel  Cost 
Method  (TCM)  and  Hedonic  Price 
Model  (HPM),  would  appropriately  be 
among  the  range  of  methodological 
options  available  to  the  trustee(s).  Each 
of  the  identified  methodological 
approaches  values  injuries  to  different 
resource  services.  As  a  result,  for  the 
most  part  the  methods  are  not 
substitutes  for  one  another;  the  choice  of 
which  to  use  depends  upon  the  injuries 
to  be  valued  in  the  given  application 

Comment:  A  few  commenters  argued 
that  all  nonmarket  valuation  techniques 
are  inherently  less  reliable  than  market- 
based  approaches.  Other  commenters 
supported  CV,  as  well  as  TCM,  and 
HPM.  Many  of  the  economic 
methodologies  for  estimating  the 
diminution  in  value  of  resource  services 
are  nonmarket  methodologies  that  do 
not  have  a  long  history  of  experience  to 
indicate  when  and  how  they  can  be 
applied  to  produce  reliable  estimates  in 
individual  cases.  They  noted  these 
valuation  techniques  have  been  shown 
to  produce  reliable  estimates  of  WTP, 
when  "appropriately"  applied.  Another 
commenter  noted  empirical  market- 
based  valuation  techniques  are  subject 
to  many  of  the  same  potential  problems 
as  nonmarket-based  valuation 
techniques,  such  as  conceptual 
difficulties,  data  limitations,  and 
accuracy  of  statistical  estimation 
techniques. 

Response:  NOAA  does  not  support 
the  conclusion  that  all  nonmarket 
valuation  techniques  are  inherently  less 


reliable  than  market-based  approaches. 
In  fact,  it  is  widely  recognized  that 
market-based  valuation  techniques  are 
potentially  subject  to  many  of  Uie  same 
criticisms  and  weaknesses  attributed  to 
nonmarket  techniques.  In  addition,  it  is 
not  possible  to  use  market  valuation 
techniques  for  natural  resource  services 
that  are  not  traded  in  markets. 

NOAA  observes  that  CV.  TCM.  and 
HPM  techniques  have  each  been 
successfully  employed  in  a  wide  range 
of  nonmarket  valuation  applications, 
and  have  undergone  extensive  scrutiny. 
NOAA  finds  no  justification  for 
arbitrarily  ranking,  nor  unilaterally 
precluding  the  use  of,  any  valuation 
methodology  that  is  regarded  by  the 
trustee(s)  as  useful  and  appropriate  to 
the  specific  injuries  of  a  given  discharge 
of  oil.  The  specific  characteristics  of  the 
discharge  event  and  the  nature  of  the 
injuries  to  be  valued  should  guide  the 
choice  of  valuation  method. 

Comment.  One  commenter 
recommended  that  NOAA  establish 
criteria  or  guidelines  to  ensure  that 
estimates  of  the  diminution  in  use  value 
of  injured  resources  are  valid  and 
reliable.  Further,  NOAA  should  provide 
criteria  and  guidance  to  the  trustee(s) 
regarding  the  selection  and  use  of  .such 
methodologies  to  ensure  that  the  value 
estimates  are  valid,  reliable,  and 
accurate. 

Response:  NOAA,  in  the  proposed 
nile,  has  stated  that  the  trustee(s)  should 
follow  the  best  practices  established  in 
the  literature.  This  recommendation  is 
generally  the  best  guidance  NOAA 
could  provide.  However,  where  new 
information  has  been  made  available  to 
NOAA  as  part  of  the  rulemaking,  that 
guidance  has  been  provided,  e.g., 
guidance  concerning  CV. 

Comment:  Two  commenters 
questioned  the  validity  of  the  hedonic 
price  model  (HPM)  in  discharge  cases 
because  "the  environmental  value  of  a 
site  is  difficult  to  isolate  in  comparison 
studies"  due  to  the  innumerable  other 
variables  that  affect  property  values. 

Another  commenter  noted  that 
impacts  are  typically  of  short  duration 
and  unlikely  to  cause  any  measurable 
change  in  property  values.  Further, 
where  property  value  changes  are 
observed  and  are  solely  caused  by  a 
discharge  of  oil,  they  would  represent 
otherwise  compensable  private  losses, 
not  natural  resource  damages.  The 
commenter  argues  that  any  such  private 
losses  would  be  poor  indicators  of  a 
public  loss. 

Response:  NOAA  agrees  that  the  type 
of  injuries  HPM  is  designed  to  value 
may  not  be  significant  in  most 
discharges.  Most  discharges  will  have 
only  small  effects  on  housing  prices. 


Even  where  there  are  effects,  it  may  be 
difficult  to  estimate  them  using  standard 
econometric  methods  because  so  many 
factors  influence  housing  prices,  and 
many  are  correlated.  However,  the  HPM 
technique  is  reasonably  straightforward 
to  apply  and  may  be  useful  in  certain 
situations.  Therefore,  NOAA  supports 
the  inclusion  of  the  HPM  in  the  list  of 
available  value  measurement 
techniques. 

One  of  these  commenters 
misinterpreted  the  use  of  HPM  in 
damage  assessments.  The  technique  is 
not  used  to  estimate  the  private  property 
loss  to  consumers;  rather,  the  method 
takes  into  account  the  fact  that  the 
quality  of  local  environmental  resources 
(e.g.,  water,  air,  biological  resources)  is 
a  factor  in  the  value  of  property. 
Further,  because  local  environmental 
quality  is  part  of  any  purchase  of  private 
property,  environmental  quality  is 
considered  an  attribute  of  the  property. 
As  a  result,  the  value  of  the 
environmental  quality  is  reflected  in 
property  values.  Hedonic  valuation 
analysis  uses  the  reduction  in  property 
prices  of  local  residents  as  a  measure  of 
a  portion  of  the  reduced  value  of  public 
resources  due  to  the  discharge. 

Comment:  Another  commenter  argues 
that  HPM  is  based  upon  questionable 
assumptions,  such  as  the  ideas  that 
households  continually  reevaluate  their 
location  decisions,  that  decisions  are 
based  upon  current  environmental 
quality,  and  that  a  family  can  easily 
move  its  entire  household  in  response  to 
nearby  natural  resource  damage. 

Response:  The  HPM  is  predicated  on 
the  assumption  that  the  preferences  for 
nonmarket  goods  and  services  can  be 
revealed  through  directly  observable 
transactions  in  related  markets.  To  the 
extent  that  the  housing  transaction  costs 
are  high,  individuals  may  not  respond 
to  marginal  changes  in  attributes  of 
housing.  As  a  result,  the  method  is 
likely  to  understate  the  sensitivity  of 
individual's  values  to  the  attributes. 

Comment:  One  commenter  strongly 
recommends  that  hedonic  property 
damages  can  be  determined  by 
following  normal  tort  (e.g.,  trespass) 
type  damage  procedures. 

Response:  Given  the  range  in 
approaches  by  various  jurisdictions  to 
property  and  natural  resource  damages, 
it  is  difficult  to  determine  what  is  meant 
by  "normal"  tort  procedures.  NOAA 
believes  that  its  approach  is  consistent 
with  that  envisioned  by  OPA. 

Comment.  One  commenter  was 
concerned  that  an  earlier  Notice 
suggests  that  single-site  travel  cost 
models  do  not  account  for  substitute 
sites,  but  multiple-site  models  do. 


Response:  NOAA  did  not  mean  to 
imply  that  single-site  travel  cost  models 
are  incapable  of  treating  substitutes.  In 
practice,  however,  the  collinearity 
among  travel  cost  (price)  and 
environmental  attributes  of  the  set  of 
substitute  sites  substantially  limits  the 
number  of  substitutes  that  can  be 
incorporated  in  a  single  equation  model. 

Comment:  One  commenter  stated  that 
the  rules  should  emphasize  that  the 
travel  cost  model,  for  the  purpose  of 
measuring  lost  use  value,  is  only  a 
technique  for  estimating  interim  lost 
value  to  supplement  restoration/ 
replacement  value  during  the  time 
period  after  the  discharge  and  before 
restoration.  The  commenter  noted  that 
because  restoration  efforts  in  most  cases 
will  gradually  reduce  the  natural 
resource  injury  from  its  peak  within  a 
short  time  after  the  discharge,  TCM 
damage  estimates  should  be  adjusted  for 
the  improvement  factor,  and  should  be 
phased  out  entirely  when  restoration  is 
complete. 

Resf>onse:  NOAA  concurs  that,  as  an 
injured  resource  (say  a  recreational 
fishery)  recovers  through  time,  the 
quality  of  the  services  will  generally 
increase.  As  the  quality  of  Sie 
recreational  fishery  improves  toward 
baseline,  the  value  per  fishing  trip  will 
tend  to  increase  and  as  a  consequence, 
so  will  the  demand  for  fishing.  For 
versions  of  the  TCM  in  which 
recreational  demand  is  a  function  of 
both  the  travel  cost  and  the 
environmental  quality  of  the  site  (such 
as  catch  rate),  the  model  may  be  used  to 
predict  these  changes  in  value  and 
participation  so  long  as  data  on 
expected  environmental  quality 
improvements  (such  as  the  increase  in 
catch  rate)  during  the  recovery  period 
are  available.  When  the  relationship 
between  quality  and  participation  is  not 
explicitly  modeled,  and  the  TCM  only 
predicts  total  participation  at  the  site, 
adjustments  in  the  damage  calculations 
will  be  necessary  as  participation 
returns  to  baseline.  NOAA  concurs  that 
the  interim  lost  values  are  calculated 
from  the  time  of  the  discharge  until 
restoration  is  deemed  complete  by  the 
trustee(s). 

Comment:  Two  commenters  noted 
problems  with  TCM.  One  said  TCM 
provides  estimates  of  the  value  of  a  site 
as  a  whole  and  does  not  measure  the 
impact  of  relatively  slight  changes  in  the 
availability  of  natural  resources. 
Another  indicated  visitors  may  lack 
information  or  have  a  misconception 
about  a  particular  site,  which  will  skew 
the  resulting  data.  Another  noted  it  is 
also  very  difficult  and  ultimately 
ambiguous  to  attempt  to  measure  lost 
opportunity  costs,  which  depend  on 
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each  individual's  wage  rate  as  well  as 
his/her  ability  and  inclination  to  work 
during  travel  time.  Also,  the  commenter 
notes  there  is  an  unsettled  controversy 
over  whether  individual  data  on  travel 
cost  are  better  than  zonal  aggregation  of 
travel  costs. 

Response:  NOAA  recognizes  the 
limitations  in  applicability  of  the  TCM. 
The  greatest  disadvantage  of  the  TCM, 
and  other  indirect  techniques  as  well,  is 
that  it  cannot  be  employed  unless  there 
is  some  easily  observable  behavior  that 
can  be  used  to  reveal  values.  Advances 
in  the  TCM  incorporating  multiple-site 
visits,  improved  models  of  the  value  of 
time,  and  the  availability  of  substitutes 
continue  to  broaden  the  range  of  this 
measurement  technique.  In  addition,  the 
economics  profession  has  developed 
procedures  for  valuing  changes  in 
environmental  quality  of  a  site,  in 
addition  to  valuing  access  to  a  particular 
site.  Random  utility  models,  a  multi-site 
extension  of  TCM,  can  value  changes  in 
quality  at  sites  without  requiring 
observed  participation  levels.  This 
feature  is  useful,  because  for  sites  in 
which  recovery  is  expected  to  occur 
over  a  long  period,  it  will  not  be  feasible 
to  collect  site-specific  data  through  the 
4      full  period  of  recovery  within  the  time 
frame  of  the  damage  assessment. 

In  prevailing  economic  theory  and 
practice,  it  is  assumed  that  individuals' 
behavioral  responses  are  derived  from 
their  personal  perceptions  of  reality. 
These  behavioral  responses  provide  the 
basis  for  valuation.  Therefore,  if  a 
discharge  of  oil  produces  an  injury  to  a 
site,  it  is  not  necessary  that  a  user  know 
with  scientific  certainty  what  the 
specific  extent  of  the  injury  has  been.  If 
the  consumer  perceives  that  the  value  of 
the  site  has  been  diminished  as  a  result 
of  the  discharge,  there  has  been  a 
reduction  in  utility,  and  thus  a 
potentially  compensable  loss.  If 
additional  information  eventually 
reduces  the  perception  and  experience 
of  loss,  then  the  damages  will  be 
reduced  accordingly.  However,  past 
losses  derived  from  uncertainty 
regarding  consequences  of  a  discharge 
may  still  be  a  compensable  loss.  To  the 
extent  that  individuals  are  unaware  of 
injuries  to  resources,  their  responses 
may  understate  the  values  they  might 
express  with  full  information.  Since 
these  individuals  will  most  likely 
eventually  experience  the  service  losses 
(though  they  be  unaware  of  the  cause), 
these  future  losses  should  be  estimated 
and  included  as  compensable  values. 

(k)mment:  Two  commenters  stated 
TCM  will  be  superior  to  HFM  in  most 
cases. 

Response:  NOAA  contends  that  both 
the  TCM  and  HPM  have  their 
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advantages  and  disadvantages,  and  are 
suited  tQ  different  circumstances. 
NOAA  6nds  that  both  models  should  be 
considered  for  potential  use  in  damage 
assessm  mt. 

"Contin,  jent  Valuation  Methodology" 
"Generc  I" 

Comn  ent:  Several  commenters  stated 
that  con  pensatory  natural  resource 
damage  Assessment  is  all  that  is 
included  in  OPA.  They  claimed  that  CV 
as  curre  itly  applied  has  such  an 
upward  sias  as  to  be  punitive. 

Respc  nse:  Under  OPA,  the 
compen  >atory  framework  includes 
calculat  ons  of  both  direct  use  and 
passive  jse  values.  NOAA  has  found  no 
empiric  il  evidence  to  support  the 
content!  on  that  CV  measures  of  passive 
use  vah  es  are  so  upwardly  biased  as  to 
be  punil  ive. 

Comn  \ent:  A  number  of  commenters 
contended  that  authorizing  the 
applicanon  of  unreliable  methodologies 
such  as  CV  for  measuring  speculative 
element^  of  loss,  such  as  theoretical 
passive  Use  damages,  even  under 
limited  tircimistances,  will  result  in 
increasad  litigation  costs  because  the 
RP(s)  will  be  more  likely  to  go  to  trial 
on  the  grounds  that  CV  will 
significantly  overstate  passive  use 
damaged. 

Respcuise:  The  use  of  CV,  in  and  of 
itself,  dies  not  promote  litigation.  The 
potential  for  litigation  depends  upon  the 
nature  abd  quality  of  the  damage 
assessment  and  the  litigious  nature  of 
the  truslee{s)  and  RP(s).  A  CV  study  that 
is  carefully  constructed,  administered, 
and  analyzed  should  not  meet  with  the 
skepticism  that  many  past  CV  estimates 
have  reiieived. 

Comment:  One  commenter  stated  that 
the  use  bf  CV  is  inconsistent  with  the 
general  law  of  damages.  That 
commenter  contended  that  a  decision  to 
employ  CV  measures  of  passive  use 
losses  would  invite  wider  use  of  CV, 
with  pojentially  serious  repercussions 
for  the  legal  system  and  could  lead  to 
speculative  claims  like  a  claim  for  harm 
due  to  t|ie  death  of  a  friend. 

Comiienters  further  compared 
traditional  tort  law  and  the  natural 
resource  damages  under  OPA.  These 
commenters  noted  that  imposing 
liability  for  natural  resource  deunages 
based  u  )on  CV  studies  for  passive  use 
values  (  oes  not  further  the  public's 
interest  in  preserving  and  restoring 
publicl]  owned  natural  resources. 
Additio  lally,  these  commenters  stated 
that  liat  ility  under  OPA  is  limited  to  the 
costs  to  restore  or  replace  injured 
resoura  s,  and  that  any  passive  use 
values  i  ssessed  above  those  costs  are 
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punitive  damages.  These  commenters 
also  noted  that  even  if  OPA  authorized 
such  damages,  tort  law  actions  generally 
do  not  allow  damages  for  losses  that 
cannot  be  determined  with  sufficient 
evidentiary  reliability  and  economy. 

In  contrast,  other  commenters  stated 
that  recovery  for  passive  use  values  is 
not  punitive  since  OPA  specifically 
recognizes  two  components  of  the 
damage  figure — costs  to  restore,  replace, 
rehabilitate,  or  acquire  the  equivalent  of 
the  injured  resources  and  diminution  in 
value  pending  that  restoration.  Failure 
to  include  passive  use  values  in  a 
natural  resource  damage  claim  under 
OPA  would,  in  fact,  be  a  violation  of 
law.  Also,  these  commenters  noted  that 
there  is  no  requirement  in  private  tort 
law  that  the  damages  must  be  proven 
with  mathematical  precision  and  that 
difficulty  in  determining  damages  is  not 
a  bar  to  their  recovery. 

Response:  Although  NOAA  observes 
that  certain  claims,  such  as  those  for 
emotional  distress,  etc.,  are  recognized 
by  the  American  judicial  system,  it  also 
points  out  that  it  is  not  the  role  of  this 
rulemaking  to  speculate  whether  CV 
will  gain  acceptance  in  areas  of  the  law 
other  than  that  dealing  with  natural 
resource  injuries.  Because  OPA 
explicitly  includes  diminution  in  value 
as  part  of  the  damage  claim  for  natural 
resource  injuries,  damages  under  OPA 
are  not  limited  to  the  costs  to  restore, 
rehabilitate,  replace,  or  acquire  the 
equivalent.  As  stated  elsewhere  in  this 
proposed  rule,  the  OPA  compensatory 
framework  includes  both  direct  use  and 
passive  use  values.  Thus,  the  inclusion 
of  passive  use  values  in  a  damage  claim 
cannot  be  considered  punitive.  Rather 
determination  of  passive  use  values 
furthers  the  public  interest  by  ensuring 
adequate  compensation  to  restore, 
rehabilitate,  replace,  or  acquire  the 
equivalent  of  the  injured  resources. 

As  indicated  in  this  rule,  CV  is  a 
valid,  proven  technique  when  properly 
structured  and  professionally  applied, 
and  as  such  is  an  acceptable  method  for 
use  by  natural  resource  trustees. 
Further,  use  of  CV  to  measure  passive 
use  values  has  been  sanctioned  in  the 
Ohio  decision.  As  stated  earlier,  NOAA 
believes  that  CV  studies  of  passive  use 
values  can  produce  reliable  estimates  of 
damages.  In  cases  where  passive  use 
values  cannot  be  estimated  at  reasonable 
costs,  they  may  be  omitted  from  the 
damage  claim. 

Comment:  One  commenter  stated  that 
assessment  of  damages  for  impacts  on 
existence  or  option  values  is 
inappropriate  because  no  restoration 
effort  will  serve  to  avoid  this  claimed 
impact.  Therefore,  it  is  an  irremediable 


element  of  the  event  and  constitutes  a 
penalty. 

Response:  NOAA  does  not  agree  that 
impacts  to  existence  or  option  values 
are  an  irremediable  element  of  a 
discharge  of  oil  unless  restoration, 
replacement,  or  rehabilitation  of  the 
injured  resources  (and  thus  services)  is 
impossible.  Liability  is  f^or  foregone 
direct  use  and  passive  u^e  values  during 
the  interval  from  the  dis  harge  to 
complete  recovery.  Shoi  Id  recovery  be 
impossible,  these  losses  ire,  by 
definition,  irremediable.  Such  losses 
are.  nonetheless,  compeisable  under 
OPA  and  do  not  constiture  a  penalty. 
Recovery  for  such  losses  can  be  used  to 
acquire  the  equivalent  of  the  injured 
resources. 

Comment:  One  commenter 
recommended  that  the  federal 
government  produce  standard  damage 
assessments  for  a  few  specific  reference 
discharges  of  oil.  either  hypothetical  or 
actual,  ranging  from  small  to  large. 
These  standard  valuations  could  be 
generated  by  any  method,  including 
through  a  jury  of  experts.  These 
benchmarks  could  serve  as  reference 
points  for  later  CV  studies.  That  is, 
when  a  damage  assessment  is  required, 
surveys  could  be  used  to  elicit  answers 
to  questions  like:  "Would  you  pay 
Imuch  more,  more,  about  the  same,  less, 
much  less]  to  prevent  this  spill  than  you 
would  to  prevent  Standard  Spill  A?" 

A  few  commenters  suggested  as  an 
ahemative  to  using  CV  to  estimate 
interim  lost  values,  that  NOAA  consider 
establishing  a  range  of  pre-set  monetary 
values  that  reflect  lost  passive  use 
values.  For  any  specific  discharge  or 
incident,  NOAA  could  establish  a 
methodology  for  applying  these  values 
to  calculate  the  precise  amount  of 
pay-ment  due  to  compensate  the  public 
for  lost  passive  use  values.  The  values 
and  methodology  should  be  established 
by  an  expert  panel. 
.    Response:  NOAA  wi  11  consider  the 
feasibility  and  desirability  of 
establishing  reference  studies.  NOAA  is 
proposing  a  compensation  formula  with 
values  for  relatively  small  discharges. 
Though  the  current  version  of  the 
formula  does  not  include  passive  use 
values,  the  intention  is  to  include 
passive  use  values  when  reliable 
estimates  are  available  for  such 
discharges. 

Comment:  A  number  of  commenters 
asserted  that  use  of  CV  will  reduce  the 
credibility  of  the  entire  trustee 
framework  and  result  in  undesirable 
social  conseouences. 

flesponse:  NOAA  believes  the  use  of 
CV  will  not  reduce  the  credibility  of  the 
damage  assessment  process  if  it  is  done 
correctly,  with  consideration  of  the 


guidance  and  guidelines  set  forth  in  the 
proposed  rule.  In  addition,  use  of  CV 
should  produce  some  socially  desirable 
consequences  by  enabling  the  trustee(s) 
to  determine  total  compensable  value 
and  ensure  that  there  is  adequate 
compensation  to  restore  the  injured 
natural  resources. 

Comment:  One  commenter  noted  that 
any  damage  assessment  rule  authorizing 
CV  to  measure  passive  use  damages 
could  well  cost  the  U.S.  economy 
hundreds  of  millions  of  dollars  annually 
by  generating  excessively  high  estimates 
of  passive  use  damages.  This  could 
result  in  reduction  of  the  number  of 
competitors  in  the  transportation 
industry,  including  bankruptcy  of  some 
responsible  parties.  Industry 
concentration  could  follow  which,  in 
tulTi.  could  lead  to  higher  freight  rates 
and  unnecessary  costs  borne  by  U.S.  oil 
consumers.  Under  E.O.  12291  (now  E.O. 
12866),  a  rule  imposing  such  costs 
cannot  be  promulgated  prior  to 
completion  of  a  regulatory  impact 
analysis. 

Response:  NOAA  has  considered  the 
possible  impacts  of  the  proposed  rule. 
The  proposed  rule  has  been  designated 
as  a  "major"  rule  because  of  the 
significant  issues  involved  in  the 
rulemaking.  However,  because  of  the 
difficulty  of  evaluating  the  effects  of 
alternatives  to  this  proposal,  a 
Regulatory  Impact  Analysis  under  E.O. 
12866  is  not  necessary  and  has  been 
waived. 

••Reliability" 

Comment:  A  great  deal  of  controversy 
surrounds  the  use  of  CV  to  estimate 
passive  use  values.  Critics  state  that,  as 
an  approach  to  assessing  these  values, 
CV  is:  (1)  Deeply  and  irretrievably 
flawed;  (2)  highly  unreliable  as  a 
measurement  tool  for  passive  use 
values;  and  (3)  unable  to  meet  basic 
standards  of  accuracy  such  as  tests  of 
theoretical  validity  and  convergent 
validity.  These  critics  pointed  out  that 
studies  frequently  cited  as  providing 
support  for  the  reliability  of  CV  have 
never  been  replicated  and  do  not 
provide  clear  scientific  evidence  in 
support  ofCV. 

Another  commenter  stated  that  the 
empirical  literature  on  CV  estimates  of 
passive  use  values  is  too  thin  at  this 
time  to  establish  or  dismiss  the 
credibility  of  reported  estimates,  while 
another  suggested  that  no  perfect 
instrument  exists  for  measuring  i>eoples' 
values  for  any  commodity — marketed  or 
nonmarketed — and  that  we  will  never 
know  the  exact  nature  of  peoples'  true 
value  functions  for  any  commodity. 

Proponents  stated  that  CV  is  the  only 
viable  means  to  meet  OPA's  mandate 


that  both  direct  use  and  passive  use 
values  be  considered  in  assessing 
natural  resource  damages.  Thus,  passive 
use  values  measured  by  CV  need  to  be 
sanctioned.  These  individuals  argued 
that  the  fact  that  it  is  difficult  to 
quantify  passive  use  values  using  CV 
does  not  justify  ignoring  such  values. 
Further,  CV  should  not  be  held  to  a 
higher  standard  of  reliability  than  other 
types  of  analysis. 

Response:  NOAA  includes  CV  as  one 
of  the  measurement  techniques 
available  to  the  trustee(s)  for  the 
determination  of  the  diminution  in 
value  of  natural  resources  and/or  their 
services  as  a  result  of  a  discharge. 
NOAA  believes  that  CV  studies  can 
produce  reliable  estimates  of  damages. 
Further,  NOAA  agrees  that  CV  should 
be  held  to  the  same,  not  a  greater, 
standard  of  reliability  as  other  types  of 
analysis. 

Comment:  Several  commenters  argued 
that  the  use  of  CV  to  measure  passive 
use  values  cannot  be  tested  or  validated 
by  comparison  to  valuations  derived  by 
other  methods.  Thus,  there  is  no 
standard  against  which  CV  answers  can 
be  compared  to  detect  bias.  Since  no 
valid  alternative  method  currently  exists 
for  assessing  "true"  passive  use  values, 
it  is  impossible  to  judge  the  extent  of 
any  overestimation  produced  by  CV 
surveys.  Several  commenters 
acknowledged  that  there  have  been 
some  attempts  to  investigate  criterion 
validity,  which  provide  some  suggestive 
evidence  establisifing  the  validity  of 
estimated  passive  use  values. 

Response:  NOAA  agrees  that  it  is 
difficult  to  validate  externally  the 
results  of  CV  studies  measuring  passive 
use  values  as  there  are  no  other  methods 
currently  available  to  provide  external 
validation  with  an  alternative  estimate. 
This  same  disadvantage,  however,  will 
exist  for  any  method  used  to  estimate 
passive  use  values.  To  minimize  any 
potential  bias.  CV  studies  should 
consider  the  guidance  provided 
elsewhere  in  this  proposed  rule 
concerning  survey  design,  development 
and  administration.  Furthermore,  this 
rule  proposes  a  test  for  determining  the 
validity  of  the  results. 

'•Survey  Design  Issues" 

"Injured  Substitute  Commodities, 
Rudget  Constraints,  and  Alternative 
Expenditure  Possibilities" 

Comment:  Several  commenters 
expressed  the  view  that  CV-based 
estimates  of  willingness  to  pay  would  be 
overstated  if  respondents:  (1)  Were 
unaware  of  the  availability  of  substitute 
natural  resources  that  were  not  injured 
by  the  discharge  under  investigation,  (2) 
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were  not  cognizant  of  their  existing 
financial  claims  (i.e.,  their  budget 
constraint),  or  (3)  were  unaware  that 
they  may  be  asked  to  pay  for  future 
public  programs.  These  commenters 
suggested  that  respondents  be  reminded 
of  uninjured  substitute  natural 
resources,  budget  constraints,  and  future 
expenditure  possibilities  prior  to  the  CV 
willingness  to  pay  elicitation  question. 

Response:  NOAA  agrees  that  it  is 
important  to  inform  respondents  of 
related  natural  resources  that  have  not 
been  injured  by  a  discharge  if  such 
resources  exist  and  to  remind 
respondents  prior  to  the  elicitation 
question  that  there  may  be  things  they 
would  wish  to  spend  their  money  on 
other  than  the  program  offered  in  the 
survey.  However,  NOAA  does  not  agree 
that  respondents  should  be  told  about 
speculative  future  programs  that  might 
be  proposed  as  people  are  not  reminded 
of  hiture  potential  expenditures  when 
they  purchase  a  marketed  good  or  make 
decisions  concerning  expenditures  for 
public  commodities.  For  example, 
voters  are  not  reminded  of  issues  that 
may  appear  on  future  ballots  at  the  time 
they  cast  their  votes  in  actual  referenda. 
Further,  if  the  trustee{s)  selects  the 
conservative  lump-sum  payment  vehicle 
recommended  by  NOAA  in  the 
preamble  to  this  proposed  rule,  this 
design  component  will  greatly  reduce 
the  respondents'  need  to  consider  the 
future  flnandal  implications  of  their 
wiilingness-to-pay  decisions. 

"Sensitivity  to  the  Sc&pe  of  Injuries" 

Comment:  Many  commenters 
expressed  concern  that  estimates  of 
willingness  to  pay  (WTP)  for  the 
services  of  natural  resoiut:es  obtained 
through  CV  studies  are  not  sufficiently 
sensitive  to  the  magnitude  of  the 
services  being  offered,  and  therefore, 
those  results  are  inconsistent  with 
accepted  economic  theory  and  must  be 
deemed  unreliable  estimates  of  lost 
passive  use  value. 

Response:  NOAA  is  sympathetic  to 
this  concern;  however,  NOAA  is  not 
convinced  that  phenomena  such  as 
insensitivity  to  scope  are  endemic  to  the 
CV  approach.  The  concern  of  the 
commenters  can  be  illustrated  with  a 
simple  example.  Consider  two  samples 
of  respondents,  identical  in  all  respects. 
The  first  sample  is  confronted  with  a  CV 
survey  that  elicits  a  WTP  for  a  well- 
defined  natural  resource  service.  The 
second  sample  is  confronted  with  the 
identical  survey,  with  the  exception  that 
the  quantity  of  the  natural  resource 
service  offered  is  signiBcantly  larger 
than  that  in  the  first  survey.  If 
environmental  services  enter 
individuals'  utility  functions  in  a 
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"Substitu  es" 

Commt  nt:  A  number  of  commenters 
contendei  I  that  CV  responses  for  generic 
sites  indi(  late  that  survey  respondents 
have  not  (  onsidered  substitute  sites 
sufficient  y  because  their  responses  are 
too  close  to  the  responses  for 
irreplacei  ble  sites.  Lacking  clear 
preferenc  3S,  individuals  are  unlikely  to 
recognize  substitutes  for  the  service  in 
question,  unless  a  description  of  these 
substitute  s  is  specifically  included  in 
the  surv©  r  instrument. 

Respor  se:  Reminding  respondents  of 
undamag  k1  substitutes  has  been 
outlined  n  the  literature  as  a  good  CV 
practice.  In  order  to  obtain  reliable 
estimates  of  WTP,  NOAA  recommends 
that  the  s  irvey  instrument  places  the 
commod:  ty  to  be  valued  in  the  context 
of  related  natural  resources,  if  such 
related  reeources  exist  or  describes  the 
future  state  of  the  same  natural 
resources.  This  reminder  should  be 
introduced  prior  to  the  main  valuation 
question  to  ensure  that  respondents 
have  the  fihematives  in  mind  when 
revealing!  their  willingness-to-pay. 

"Hypothetical  Questions" 

Comment:  One  commenter  claimed 
that  CV  surveys  cannot  provide  reliable 
estimates  of  lost  passive  use  since  such 
surveys  ^k  respondents  about 
hypothet  cal  programs  to  provide  public 
goods  an  1  that  respondents  view  the 
survey  as  a  purely  hypothetical  exercise. 
Under  these  conditions  the  commenter 
claimed  that  the  respondent  undertakes 
no  mental  effort  to  answer  the  questions 
since  thefe  is  no  cost  to  being  wrong. 

Response:  NOAA  acknowledges  that 
poorly  designed  and  administered  CV 
surveys  may  be  subject  to  the  criticism 
that  indi  nduals  do  not  take  the 
decision  i  posed  by  the  survey  seriously 
and  do  n  at  undertake  the  effort 
necessar  i  to  make  decisions  consistent 
with  the  r  preferences  and  Hnancial 
constraii  ts.  However,  NOAA  rejects  this 
commen  when  applied  to  all  CV 
surveys.  CV  surveys  designed  and 
conduct(  d  according  to  the  guidance 
laid  out  n  this  proposed  rule  will  lead 
to  carefif  decisionmaking  on  the  part  of 
respondents.  This  is  ensured  by  the 
proposed  regulations  which  require:  (1) 
An  accu  ate  and  imderstandable  injury 
descript  on;  (2)  credible  prevention  or 
restoratii  in  programs  that  are  offered  to 
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the  respondent;  (3)  a  realistic  choice 
mechanism  and  payment  vehicle  and  (4) 
followup  questions  that  ask  respondents 
to  explain  aspects  of  their  decisions. 
Further,  NOAA  believes  that  its 
recommendation  to  use  in  person 
interviews  vtrill  motivate  respondents  to 
complete  the  interview  and  will 
maintain  the  respondents'  interest  in  the 
subject  matter  of  the  survey. 

"Referendum" 

Comment:  Several  commenters 
recommended  the  use  of  a  referendum 
format  to  pose  the  valuation  question. 
Critics,  however,  contended  that  the  use 
of  the  currently  popular  dichotomous- 
choice  payment  question  format  can 
lead  to  even  less  credible  results  than 
those  using  open-ended  formats.  They 
argued  that  studies  show  means  from 
dichotomous-choice  data  to  be 
significantly  larger  than  the  means  from 
the  open-ended  data  and  that  results  of 
dichotomous-choice  models  suffer  from 
starting-point  bias. 

Response:  NOAA  believes  that  the 
more  appropriate  method  of  questioning 
for  the  estimation  of  reliable  estimates 
of  WTP  is  the  dichotomous-choice  or 
referendum  format.  Open-ended  CV 
questions  are  less  likely  to  provide  the 
most  reliable  valuations  because  they 
lack  realism.  In  our  society,  most  goods 
are  offered  using  posted  prices.  Asking 
an  individual  to  reveal  his  or  her 
maximum  WTP  for  a  good  is  both 
unfamiliar  and  unrealistic.  On  the  other 
hand,  a  voting  format  for  public  goods 
is  one  with  which  people  are  familiar 
(i.e.,  school  bond  issues;  special 
assessments  for  public  infrastructure). 
Further,  an  open-ended  request  for  WTP 
may  invite  strategic  overstatement  or 
failure  to  respond  to  the  valuation 
question. 

"Strategic  Behavior" 

Comment:  One  commenter  claimed 
that  respondents  confronted  with  CV 
questions  regarding  public 
environmental  programs  will  attempt  to 
increase  the  amount  of  money  spent  on 
the  proposed  project  by  increasing  their 
expressed  willingness-to-pay  beyond 
the  level  consistent  with  their 
preferences. 

Response:  Strategic  behavior  is  less 
likely  to  occur  if  the  trustee(s)  uses  the 
voting  format  recommended  by  NOAA. 
If  this  approach  is  used,  the  survey  will 
specify  that  some  public  entity,  such  as 
a  state  or  federal  government,  is 
considering  a  plan  that  would  provide 
a  public  good  and  is  conducting  a 
survey  to  see  how  individuals  would 
vote  on  this  plan  if  it  were  offered  on 
a  ballot  and  the  cost  to  the  respondent's 
household  was  $X.  The  referendum 


format  does  not  permit  the  respondent 
to  express  an  amount  greater  than  that 
asked  nor  does  it  suggest  that  the  level 
of  the  public  good  offered  is  being 
debated,  thus  the  respondent  cannot 
increase  the  amount  of  the  public  good 
provided  by  offering  to  pay  a  greater 
amount.  Moreover,  it  has  been  shown 
that  the  referendum  format  is  incentive 
compatible,  implying  that  respondents' 
only  incentive  is  to  vote  for  the  plan  if 
his  or  her  WTP  equals  or  exceeds  the 
required  payment,  or  to  vote  no  if  his  or 
her  WTP  is  less  than  the  required 
payment. 

"Warm  Glow" 

Comment:  Several  comments 
suggested  that  expressed  willingness-to- 
pay  for  the  programs  offered  in  CV 
surveys  are  not  expressions  of  value  for 
the  services  provided  by  the  natural 
resources  described  in  the  programs,  but 
rather  are  expressions  of  the  simple 
pleasure  one  receives  from  giving  to  any 
good  cause  (sometimes  referred  to  as  the 
^      warm  glow  of  giving). 

Response:  NOAA  finds  no  evidence  to 
suggest  that  the  warm  glow  motivation 
is  prevalent  in  properly  designed  and 
administered  CV  surveys  that  follow  the 
guidance  outlined  in  the  proposed  rule. 
If  warm  glow  were  a  prevalent 
motivation,  one  would  not  expect  to 
find  large  numbers  of  respondents 
refusing  to  pay  anything  at  all  for 
environmental  programs  offered  in  a  CV 
survey. 

A  very  common  and  effective 
payment  vehicle  employed  in  CV 
studies  is  a  lump-sum  tax  payment. 
NOAA  finds  no  evidence  to  support  the 
notion  that  the  warm  glow  hypothesis 
would  imply  that  individuals  get  a 
similar  warm  glow  from  taxing 
themselves.  Certainly,  casual  evidence 
suggests  the  opposite  is  true.  Since  a  tax 
vehicle  is  one  of  the  preferred  methods 
of  payment  in  CV  surveys,  NOAA 
believes  that  responses  to  such  surveys 
are  not  amenable  to  explanation  via  the 
warm  glow  hypothesis. 

'  'Sensitivity  of  Results  to  Various 
Factors" 

Comment:  Several  commenters  voiced 
concern  that  in  the  absence  of  clear 
preferences,  respondents  are  subject  to 
even  unintentional  influence  by  the 
framing  of  the  survey  instrument.  These 
commenters  stated  that  WTP  values 
derived  from  CV  are  highly  sensitive  to 
variables  that,  according  to  economic 
theory,  should  be  irrelevant  to  the 
valuation  of  a  specific  resource, 
including  elicitation  format,  the 
sequence  of  questions,  and  the  starting 
point  value  given  in  the  questionnaire. 
Conversely,  they  assert  that  CV  results 


are  quite  insensitive  to  changes  that, 
according  to  economic  theory,  should 
matter,  including  variation  in  the 
quantity  or  quality  of  the  resource.  This 
evidence  further  demonstrates  that  CV 
results  do  not  reflect  valid  economic 
measures  of  value. 

Response:  NOAA  is  not  persuaded 
that  CV  results  do  not  represent  valid 
measures  of  lost  value.  NOAA 
recommends  that  CV  surveys  be 
designed  to  provide  the  hi^est  degree 
of  realism  possible.  Additional  guidance 
is  discussed  in  this  preamble  in  the 
responses  to  comments  on  embedding, 
income  constraints,  and  uninjured 
substitutes.  In  addition,  NOAA  proposes 
a  test  in  its  proposed  regulations  to 
demonstrate  sensitivity  to  the  scope  of 
the  environmental  insult, 

"Presept  Value  Calculation  of  Interim 
Losses" 

Comment:  One  commenter  noted  the 
distinction  between  interim  and  steady 
state  passive  use  losses  and  claimed  that 
respondents  to  a  CV  survey  are  unlikely 
to  be  able  to  discount  appropriately  the 
specific  time  path  of  interim  losses.  The 
commenter  then  presented  an 
alternative  procedure  whereby 
respondents  would  value  interim  losses 
for  a  single  year  and  technical  experts 
would  estimate  how  the  services 
provided  by  the  resource  will  vary  from 
year  to  year  as  the  restoration  takes 
place.  "These  experts  would  scale  the 
respondents'  valuation  by  the  amoimt  of 
the  recovery  that  has  taken  place  each 
year  and  compute  the  appropriate 
present  value. 

Response:  There  is  no  evidence  to 
suggest  that  respondents'  expressions  of 
willingness  to  pay  embody 
inappropriate  discoimting.  Moreover, 
the  alternative  approach  advocated  in 
the  comment  is  not  only  inconsistent 
with  economic  theory,  but,  at  an 
implementation  level,  infuses  the 
valuation  with  unnecessary  economic 
and  ecological  uncertainty.  Rates  of  time 
preference  for  the  restoration  of  natural 
resources  are  specific  to  each 
individual.  CV  valuation  of  natural 
resource  injuries  is  consistent  with  this 
fact  and  permits  individuals  to  discount 
at  their  own  rates.  The  alternative 
proposed  by  the  comment  would 
abandon  individual-specific  time 
preference  rates,  for  a  single  rate  chosen 
by  some  expert.  This  would  clearly  lead 
to  discounting  errors  and  is  therefore  an 
unacceptable  approach.  At  the 
implementation  stage,  the  alternative 
would  require  experts  to  estimate  the 
actual  time  path  of  recovery  and  levels 
of  recovery  for  each  of  the  natural 
resources  injured,  and  then  to  form  a 
suitable  index  of  the  recovery  that  could 


be  used  to  scale  the  respondents' 
willingness  to  pay  amoimts.  Even  if  the 
experts  could  quantify  the  specific  time 
path  of  recovery  for  each  of  the 
resources,  they  could  not  form  the 
appropriate  aggregate  since  this  would 
rely  on  information  about  eadt 
respondent's  preferences.  Therefore. 
NOAA  finds  the  proposed  alternative 
unacceptable. 

"Temporal  Averaging" 

Comment:  One  commenter  stated  that 
time  dependent  measurement  noise 
should  be  reduced  by  averaging  across 
independently  drawn  samples  taken  at 
different  points  in  time.  The  commenter 
also  suggested  that  a  clear  and 
substantial  time  trend  in  responses 
would  cast  doubt  on  the  reliability  of 
the  finding. 

Respmnse:  NOAA  disagrees  with  this 
comment.  Expressed  willingness  to  pay 
can  vary  over  time  for  valid  economic 
reasons  (e.g.,  increase  certainty 
concerning  expected  recovery)  and 
simple  time  averaging  would  mask  these 
economic  reasons.  Moreover,  even  if 
such  averaging  were  appropriate  and 
warranted,  it  would  require  the 
trustee(s)  to  field  several  full-scale 
surveys  that  would  greatly  increase 
damage  assessment  costs  and,  at  best, 
add  nothing  to  the  reliability  of  the  CV 
results. 

"Unfamiliarity  With  the  Good" 

Comment:  A  great  deal  of  concern  was 
voiced  over  the  complexity  of  the  policy 
issue  and/or  the  level  of  familiarity  of 
the  good  (environmental  amenity)  and 
changes  in  the  level  of  the  good  with 
which  the  CV  respondent  is  faced. 
Moreover,  the  benefits  from 
environmental  projects  can  be 
complicated,  cumulative,  and  systemic, 
and  knowledge  about  these  things 
cannot  be  quickly  absorbed  and  used  by 
average  survey  respondents.  As  a  result, 
the  respondent  has  no  experience  or 
basis  for  valuing  the  good,  leading  them 
to  construct  values  that  are  not  related 
to  the  good  itself.  On  the  other  hand,  a 
number  of  commenters  criticized  the 
empirical  research  used  to  support 
claims  of  the  unreliability  of  CV,  due  to 
the  ambiguity  of  the  valuation  scenarios 
used  in  this  research. 

Response:  If  CV  surveys  are  to  elicit 
useful  information  about  WTP, 
respondents  must  imdcrstard  what  it  is 
they  are  being  asked  to  value  and  must 
accept  the  scenario  in  formulating  their 
responses.  NOAA  recognizes  that  some 
past  CV  surveys  have  provided  only 
sketchy  details  about  the  program(s) 
being  valued,  calling  into  question  the 
estimates  derived  fit)m  those  surveys. 
NOAA  posits  that  a  conservative 
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approach  should  be  taken  regarding  the 
knowledge  of  the  respondent.  A 
conservative  CV  study  will  provide 
sufficient  infoiraation  «^ut  the 
environmental  progFam  such  as 
frequency  and  magnitixle  of  discbarges 
of  oil,  the  peculiar  features  of  the 
discbarge  in  question,  and  similar 
relevant  information. 

"Embedding" 

Comment:  A  number  of  commenters 
highlighted  a  form  of  embedding  which 
is  sometimes  related  to  the 
inclusiveness  of  the  resource,  "rtiis  form 
of  embedding  is  sugge^ed  by  the  very 
different  responses  given  by  an 
individual  when  asked  about  a  single 
resource  as  cranpared  to  surveys  when 
the  individual  is  asked  to  begin  with  an 
overall  sum  for  environmental  causes 
and  is  asked  to  then  allocate  this 
amount  among  various  resources.  The 
difference  between  a  "bottom  up" 
approach  and  a  "top  down"  approach 
indicates  that  an  individual  is  not 
observing  his  budget  constraint  in  the 
bottom  up  approach.  Because  the 
respondent  is  unable  to  distinguish 
between  what  be  is  being  ask^  to  value 
and  a  more  inclusive  goad,  he  may  state 
an  identical  or  similar  WTP  for  a  subset 
of  a  resource  as  for  the  entire  resource. 

Other  commenters  suggested  that 
some  of  the  phenomena  associated  with 
the  embedding  effect  are  simply 
standard  propositions  in  utility  theory 
(diminishing  marginal  utility  of  the 
asset  in  question).  Further,  a  poorly 
designed  survey  instrument  can 
contribute  to  embedding  effects  that  can 
be  lately  avcuded  with  an  instrument 
that  idemtlfies  more  effectively  the 
good(s)  to  be  valued. 

Another  comments  suggested  that 
the  measurement  issues  raised  by  the 
embedding  controversy  involve  a  well 
recognized  and  potentially  serious 
category  of  biases  that  are  referred  to  as 
"amenity  misspecification."  Although 
these  potential  biases  pose  a 
methodological  challenge  to  CV 
researchers  and  require  careful  attention 
in  the  design  phase  of  the  study,  they 
are  often  avoidable  if  the  scenario  is 
plausible  and  the  good  is  well 
described. 

Response:  NOAA  rejects  the  "top 
down"  approach  advocated  by  the 
commenters  because  it  suffers  from  two 
problems  that  invalidate  its  use  in  CV 
studies  of  lost  passive  use.  First,  the 
"top  down"  approach  permits 
respondents  to  change  the  levels  of  vast 
aggregates  of  public  goods  as  they  move 
down  a  decision  tree  ordering  of  public 
goods  toward  the  injuries  to  be  valued. 
Thus,  the  value  given  for  the  injuries  is 
predicated  on  the  new  levels  of  public 
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goods  cjosen  by  the  respondent  as  he 
moves  aown  the  decision  tree.  Since 
each  re^x)ndent  may  choose  his  own 
levels  f(i  all  public  goods  offered,  and 
the  levels  of  other  public  goods  in  part 
determine  the  value  of  the  injuries,  it  is 
impossi  )le  to  recover  the  value  of  the 
injuries  Ksociated  with  the  level  of 
public  g  rods  that  actually  prevailed  at 
the  time  the  injuries  occurred  from 
survey  r  »ponses. 

Secon  i,  at  points  in  the  decision  tree 
lying  ab  >ve  the  injuries  to  be  valued,  the 
definiti<  ns  of  the  public  goods  provided 
to  respohdents  are  necessarily  broad 
and  cover  vast  aggregates  of  public 
goods.  Tlie  result  of  this  broad 
definition  of  the  goods  offered  is  a  lack 
of  specificity  regarding  the  components 
of  any  aggregate.  It  is  left  to  the 
respon<Snt  to  decide  for  himself  what 
the  precise  components  of  the  aggregate 
might  b^.  The  value  finally  given  for  the 
injuries  \n  question  is  dependent  on  the 
definitidns  of  the  public  goods  made  by 
the  respondents  at  earlier  levels  and 
these  de  initions  are  unknown. 
Therefoi  b,  no  consistent  set  of 
definitic  ns  may  be  inferred  and  thus  no 
value  foi  injuries,  contingent  upon  those 
definitic  ns,  may  be  measured. 

Final!  i.  NOAA  agrees  with  the 
commeiiers  who  believe  that  alleged 
biases  in  CV  responses  resulting  ^m 
the  embedding  phenomenon  can  be 
avoided  khrou^  careful  questionnaire 
design  and  execution  of  the  survey. 

"Pristini  Environment" 

Comn^ent:  One  commenter  noted  that 
proponents  of  CV  have  not  addressed 
the  issue  of  CV's  capability  of  measuring 
passive  mse  values  for  less  than  pristine 
environments.  That  commenter 
questioned  whether  CV  can  reliably 
measurejpassive  use  values  in  an 
already  diminished  area. 

flespojise:  NOAA  notes  that  there  is 
nothing  in  the  empirical  literature  to 
suggest  that  respondents  cannot 
formulate  WTP  estimates  for  less  than 
pristine  mvironments.  A  well-designed 
survey  ii  istrument  that  describes  the 
baseline  conditions  befo^  the  discharge 
and  the  impacts  of  the  discharge  ^lould 
provide  respondents  with  adequate 
informat  ion  upon  which  to  base  WTP. 

' '  Tern  pa  a/  Af eosuremeftf  " 

Commienf ;  One  commenter  was 
concerned  that  CV  has  not  been  proven 
capable  sf  measuring  passive  use 
damages,  when  there  is  gradual 
restoration  of  the  injured  resources  over 
time. 

Aespoi  ise;  In  order  to  obtain  reliable 
estimate ;  of  WTP,  the  CV  survey  should 
provide  ( i  description  of  possible 
restorati<  m  activities  and  their  expected 
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outcomes  as  well  as  the  time  period  for 
natural  recovery.  This  information 
allows  the  respondent  to  distinguish 
between  interim  and  steady  state  losses 
and  the  timing  of  restoration.  Given 
such  information,  there  is  nothing  in  the 
empirical  literature  to  suggest  that  a 
respondent  cannot  submit  a  reliable 
WTP  estimate. 

Comment:  One  commenter  asserted 
that  in  implementing  a  CV  survey,  it 
should  be  made  apparent  that 
respondents  can  distinguish  interim 
from  steady  state  losses.  This  assertion 
is  based  on  the  assumption  that  most 
passive  use  values  of  natural  resources 
may  be  derived  only  or  mostly  from  its 
steady  state  and  not  from  its  day-to-day 
state. 

Response:  NOAA  rejects  this 
comment  as  there  is  no  empirical 
evidence  to  suggest  that  passive  use 
values  are  derived  solely  from  the 
steady  state  characteristics  of  the 
resource. 

"Extent  of  the  Market" 

Comment:  One  commenter  noted  that 
the  passive  use  values  derived  from  an 
environmental  good  are  likely  to  be 
concentrated  locally,  but  may  extend  to 
a  large  distance.  Deciding  where  to  draw 
the  line  for  valuation  is  crucial.  Another 
commenter  noted  that  there  is  currently 
no  accepted  theoretical  or  empirical 
structure  for  determining  the 
appropriate  geographic  extent  of  the 
population  across  which  to  extrapolate 
the  WTP  values.  Thus,  damage  figures 
derived  from  CV  studies  for  passive  use 
values  have  no  reliable  or  predictable 
basis. 

Response:  NOAA  agrees  that  there  is 
no  clear  line  for  determining  extent  of 
the  market,  but  it  does  not  follow  that 
passive  use  value  estimates  have  no 
reliable  basis.  The  extent  of  the  market 
is  an  empirical  question  best  left  to  the 
discretion  of  the  trustee(s)  in 
consultation  with  their  survey  research 
experts,  based  on  the  particular  case  in 
question  and  guided  by  the  results  of 
survey  pretests  and  pilots. 
-   Comment:  A  few  commenters  asserted 
that  CV  studies  focus  on  controversial 
subjects  and.  as  a  result,  exaggerated 
perceptions  almost  certainly  undermine 
the  objectivity  of  the  study.  If  CV  is  to 
be  used,  it  is  imperative  that  surveys  not 
be  framed  in  terms  of  discharges  of  oil, 
but  rather  should  describe  reductions  in 
resource  services  due  to  some 
noncontroversial  source,  such  as  natural 
mortality. 

Response:  The  underlying  concern  of 
these  commenters  is  whether  the 
potential  controversy  surrounding  a 
discharge  can  undermine  the  objectivity 
of  a  CV  survey.  NOAA  beUeves  that  this 
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potential  problem  will  not  be  a  factor  in 
well-designed  CV  surveys  because  they 
are  generally  conducted  at  times 
sufficiently  distant  from  the  discharge. 
This  time  lapse  occurs  because  of  the 
long  lead-time  necessary  to  determine 
the  likely  injuries  from  the  discharge  so 
that  they  can  be  accurately  represented 
to  the  respondent  and  because  of  the 
time  needed  to  prepare  and  implement 
the  final  CV  survey.  Further,  media 
attention  that  may  generate  controversy 
will  likely  have  focused  on  other  events 
by  the  time  the  full  survey  can  be 
conducted.  The  referendum  approach 
also  prevents  potential  controversy  from 
tainting  WTP.  Because  respondents  are 
voting  to  increase  their  own  taxes  or  the 
price  of  a  consumer  product  such  as  oil 
rather  than  voting  on  how  much  the  oil 
and  gas  company  should  pay  to  remedy 
the  injury,  respondents  cannot  vent 
their  fhistrations  at  the  oil  or  gas 
company.  Thus  there  is  little  or  no 
possibility  that  potential  controversy 
will  undermine  the  objectivity  of  the  CV 
study. 

"Ex-ante  v.  Ex-post  Questioning" 

Comment:  One  commenter  contended 
that  CV  surveys  are  biased  and 
inaccurate  because  they  do  not  really 
measure  the  value  of  the  resource  but 
are  designed  instead  to  determine  WTP 
to  prevent  harm  to  a  resource.  This  is 
because  CV  is  always  carried  out  in  the 
aftermath  of  an  accident  and  does  not 
reflect  pre-existing  values  independent 
of  the  accident  and  the  valuation 
process. 

A  number  of  critics  of  CV  claimed 
that  CV  questionnaires  focus  on  total 
values  (although  passive  use  values 
dominated)  in  an  ex-ante  setting — ^that 
is,  protecting  waterfowl  and  preventing 
injury  resulting  from  the  discharge. 
They  suggested  that  such  ex-ante  CV 
studies  are  better  suited  for  damage 
assessment  than  are  assessments  that 
involve  an  ex-post  valuation. 

Response:  In  NOAA's  judgment,  the 
conceptually  correct  measure  of 
damages  is  the  ex-ante  WTA.  That  is, 
ideally  one  would  wish  to  place 
individuals  at  a  point  in  time  just  prior 
to  the  injury  and  elicit  from  them  an 
expression  of  WTA  for  the  future  injury. 
For  reasons  discussed  earlier  in  the 
preamble,  WTP.  not  WTA,  is  proposed 
as  the  basis  for  measuring  passive  use 
values.  Thus,  the  obvious  WTP  analog  is 
ex-ante  prevention.  It  is  true,  though, 
that  under  certain  circumstances,  it  may 
not  be  possible  to  develop  an  ex  ante 
WTP  CV  commodity  that  is  both 
plausible  and  reasonable  to 
respondents.  In  these  instances,  the 
trustee{s)  is  free  to  use  ex-post  WTP 
programs.  The  trustee(s)  should 


determine  whether  to  use  an  ex-ante  or 
an  ex-post  scenario  on  a  case-by-case 
basis. 

"Distribution  of  Responses" 

Comment:  A  number  of  critics  of  CV 
contended  that  the  mean  WTP  is 
estimated  with  low  statistical  precision, 
due  to  extreme  responses.  The 
distribution  of  WTP  appears  to  be 
strongly  skewed,  so  that  trying  to 
circumvent  the  problem  by  using 
medians  or  similar  statistical  devices  is 
likely  to  introduce  serious  bias.  These 
commenters  assert  that  very  large 
samples  should  be  required  to  provide 
acceptable  statistical  accuracy. 

Response:  NOAA  agrees  with  the 
commenters  that  extreme  responses  may 
skew  results.  However,  standard 
practice  in  empirical  research  is  to  begin 
with  a  large  sample  size  and  treat 
outliers  appropriately.  NOAA  believes 
that  probability  sampling  is  essential  for 
a  survey  used  for  damage  assessment 
and  that  the  size  of  the  sample  must  be 
large  enough  to  ensure  statistical 
precision.  Due  to  the  complexity  of 
sample-specific  design  and  size,  the 
trustee(s)  should  consult  with  sampling 
statisticians  in  the  design  of  a  CV 
survey. 

"Calibration/Scaling" 

Comment:  One  commenter  asked 
whether  a  CV  study  can  generate  useful 
information  when  respondents  fail  to 
answer  truthfully.  This  commenter 
suggested  that  a  "calibration  approach" 
can  be  applied  to  environmental  goods, 
for  example,  a  CV  response  predicated 
on  a  hypothetical  scenario  could  be 
statistically  mapped  into  a  response  that 
would  be  obtained  if  the  opportunity  to 
purchase  the  good  were  actually 
provided.  A  number  of  commenters 
suggested  that  if  systematic  divergence 
existed  between  actual  behavior  and  CV 
survey  responses  and  this  divergence 
could  be  quantified,  then  calibration  of 
CV  results  could  be  undertaken. 

Response:  NOAA  notes  that  there  are 
some  studies  that  suggest  that  stated 
intentions  of  WTP  in  CV  surveys 
significantly  exceed  observed  responses 
in  simulated  markets  or  in  solicitations 
for  charitable  contributions  (though 
none  of  the  surveys  meet  the  standards 
proposed  in  the  rule,  and  there  is  debate 
as  to  whether  the  simulated  markets  or 
charitable  contributions  capture 
"actual"  WTP).  Because  of  the  possible 
bias,  a  discount  factor  is  included  in  the 
proposed  rule  to  apply  to  estimated 
WTP.  The  proposed  rule  gives  a  default 
factor  of  50  percent  for  the  purposes  of 
soliciting  comment.  However,  the 
trustee(s)  may  adopt  a  different 
calibration  factor  if  it  can  be  shown  that 


a  different  factor  is  appropriate  for  a 
specific  application  of  CV. 

"WTP vs.  WTA" 

Comment:  A  number  of  commenters 
addressed  the  subject  of  WTP  versus 
WTA  compensation  measures  within 
the  damage  assessment  context.  Some  of 
these  commenters  noted  that  WTA  is 
the  correct  measure  because  the  public 
trust  doctrine  embodied  in  OPA  implies 
that  the  property  right  for  the  resources 
rests  with  the  government,  in  trust  for 
the  public.  Consequently,  the  public  has 
the  right  to  be  compensated  when 
injuries  occiu-.  Another  commenter 
stated  that  CV  studies  frequently  find 
large  differences  between  WTP  and 
WTA  and  that  this  difference  is  another 
sign  of  the  failure  of  CV  to  measure 
correctly  any  genuine  underlying 
preferences  for  passive  use  values. 
Other  commenters  noted  that  the 
conventional  wisdom  applies  only  to 
changes  in  the  price  (of  marketed 
goods).  Recent  research  has  shown  that, 
for  changes  in  the  quality  of  either 
marketed  or  unmarketed  goods,  large 
differences  between  WTP  and  WTA  may 
be  consistent  with  economic  theory, 
particularly  for  public  goods. 

Response:  While  NOAA  agrees  that 
the  conceptually  correct  measure  of  lost 
passive  use  value  for  environmental 
damage  is  WTA,  it  is  concerned  that 
respondents  to  CV  questionnaires  would 
give  unrealistically  high  answers  to 
such  questions.  Therefore,  NOAA 
contends  that  the  WTP  format  should  be 
used  instead  of  the  compensation 
required  (WTA)  because  the  former  is 
the  conservative  choice  unless  future 
empirical  evidence  suggests  otherwise. 
NOAA  encourages  the  trustee(s)  to 
remain  current  with  the  state-of-the-art 
in  this  area  and  to  use  the  criterion  that 
reflects  the  best  available  practice 
among  natural  resource  economists. 
NOAA  disagrees  with  the  assertion  that 
the  large  difference  between  WTA  and 
WTP  is  an  indication  that  CV  fails  to 
correctly  measure  underlying 
preferences,  as  exp)eriments  have  shown 
that  such  differences  also  exist  for 
market  goods. 

"Research" 

Comment:  Several  commenters  stated 
that  the  results  of  past  CV  studies  are 
sufficiently  interesting  and  demonstrate 
sufficient  promise  to  warrant  the 
commitment  of  substantial  resources  to 
further  research.  There  is  an  urgent  need 
for  methodological  research  on  CV. 

Response:  NOAA  encourages  further 
research  in  this  area. 
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"Expressions  of  Punishment" 

Comment:  One  commentOT  dahned 
that  CV  surveys  of  passive  use  permit 
the  respondents  in  such  surveys  to 
express  in  their  WTP  amounts  feelings 
that  responsible  parties  ^ould  be  fined 
or  punished  for  the  ejects  of  discharges 
of  oil. 

Response:  Such  probleins  can  be 
avoided  in  a  properly  designed  survey 
if  the  trustee(s)  selects  a  voting  format 
as  the  choice  vehicle  coupled  with  a  tax 
as  the  payment  mechanism.  By  asking 
the  respondent  how  be  or  she  would 
vote  on  such  a  plan  if  the  plan  would 
cost  the  household  SX,  the  respondent 
cannot  express  any  anger  directed  at  the 
RP  in  terms  of  the  respondent's 
household's  willingness  to  pay  for  the 
program  offered,  except  possibly  to 
refuse  to  answer  the  question  or  to 
answer  the  question  based  on  a  belief 
that  taxpayers  should  not  be  required  to 
pay  for  impacts  resulting  from  the 
discharge. 

'  'Survey  Methods  " 

Comment:  Several  commenters  argued 
that  high  nonresponse  rates  in  CV 
surveys  would  bias  survey  results, 
producing  unreliable  estimates. 

Response:  While  NOAA  agrees  that  a 
high  response  rate  is  desirable,  there  is 
no  bright  line  to  determine  at  what  level 
of  response  a  sujvey's  resuhs  become 
"unreliable."  NOAA  proposes  that  the 
trustee{s)  shall  obtain  as  high  a  response 
rate  as  possible  that  can  be  achieved  at 
a  reasonable  cost  while  ensuring  reliable 
inferences  to  the  general  population. 

In  addition,  good  survey  technique 
generally  involves  a  follourup  analysis 
of  nonrespoadents  and/or  respondents 
to  determine  whether  the  sample  is 
representative  of  the  target  population 
for  the  survey. 

"Self-Selection  Bias" 

Comment:  One  commenter  claimed 
that  respondents  with  strong 
environmental  preferences  have  a 
higher  survey  response  rate  than  those 
with  weaker  preferences  and  thus  are 
overrepresented  in  the  final  sample 
employed  in  the  passive  use  value 
calculations. 

Response:  NOAA  disagrees  with  this 
comment.  Under  the  survey 
administration  guidelines  laid  out  in  the 
proposed  rule,  probability  sampling  is 
specified.  Probability  sampling  ensures 
that  the  sample  drawn  does  not  over- 
sample  those  with  strong  environmental 
preferences. 

The  proposed  regulations  also  direct 
the  trustee(s)  to  minimize  self-selection 
bias  related  to  the  contents  of  the  survey 
instrument.  NOAA's  recommended  use 
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of  in-pers<  m  interviews  will  hrfp  to 
ensure  tlu  t  respondents  do  not  know 
the  true  ii  tent  of  the  survey  until  the 
interview  ng  process  has  started.  Only 
at  this  tim  a  can  a  self-selection  bias 
enter,  and  previous  evidence  from  in- 
person  C\  intervievirs  suggests  that 
interview!  once  started  are  completed. 

'  'No-ansvi  ?r  Option ' ' 

Commf^:  One  commenter  asserted 
that  a  "notanswer"  option  should  be 
expUdtlyJallowed  in  addition  to  the 
"yes"  and  "no"  vote  options  on  the 
main  valiation  question  of  a  CV  survey. 

Response:  It  is  not  clear  at  this  time 
that  the  iiKlusion  of  a  "no-answer" 
option  wciuld  substantially  change  the 
measure  di  passive  use  values  for  the 
injury.  N(  lAA  supports  further  research 
in  the  aret . 

"Survey  A  'ode" 

Comme  it:  Several  commenters 
criticized  iie  use  of  mail  and  telephone 
interviewi  In  CV  surveys,  especially  in 
the  conteah  of  complex  goods.  A  few 
commenters  argued  in  favor  of  mail 
surveys,  ^serting  that  telephorm  and 
face-to-fade  interviews  typically  provide 
the  respondents  with  inadequate  time  to 
formulateU  response  or  test  it  against 
their  actual  budget  and  expenditures. 

Other  commenters  argued  Oiat  in- 
person  interviews  are  simply  not 
required  tp  elicit  the  "opinions  and 
feelings"  Required  from  CV 
quest i on raires  and  may  lead  to  bias  in 
results  byigiving  the  issue  high  apparent 
impottanoe  and  exposing  the 
respondeat  to  undue  influence  from  the 
interviewer. 

Response:  There  are  advantages  and 
disadvantages  of  each  mode  of 
administrktion,  and  the  selection  of  the 
appropriate  method  is  dependent  on  a 
number  of  factors  such  as  cost,  turn- 
around ti^ie,  desired  response  rate,  type 
of  informs  tion  to  be  conveyed,  use  of 
visual  aid :,  required  population 
coverage  4nd  the  ultimate  use  of  the 
survey  results. 

After  aqalyzing  the  advantages  and 
disadvantpges  of  each  method,  NOAA 
believes  t  tat  while  mail  surveys  can 
provide  ir  valuable  information  for 
many  acai  lemic  studies  and  regulatory 
purposes  i.e..  U.S.  decennial  census], 
mail  surv(  ys  at  this  time  lack  certain 
features  tl  lat  are  desirable  for  use  in  the 
natural  re  source  damage  assessment 
area.  In  d(  ciding  between  the  use  of 
telephone  and  in-person  surveys,  NOAA 
suggests  t  sat  the  trustee(s)  consider 
seriously  he  use  of  in-person  interviews 
for  the  final  survey  because  of  the 
characteri  sties  of  a  survey  needed  for 
damage  ai  sessment  purposes.  A  CV 
survey  de  signed  for  natural  resource 
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damage  assessment  purposes  is  likely  to 
impart  a  large  amount  of  information  to 
respondents  causing  interviews  to  be 
lengthy  and  often  complex.  In-person 
interviews.ofPer  the  opportunity  to 
motivate  the  respondents  and  to  hold 
their  interest  by  providing  important 
information  in  a  graphical  and  pictorial 
format  and  asking  interactive  questions 
regarding  the  respondents' 
understanding  and  acceptance  of  key 
features  of  the  instrument,  ft  also 
permits  interviewers  to  record  verbatim 
responses  to  important  open-ended 
questions.  Such  information  may  be 
critical  in  demonstrating  that  the 
trustee(s)  has  adhered  to  the  regulatory 
guidance  proposed  by  NOAA. 

NOAA,  nowever,  encourages  the 
trustee(s)  to  consider  the  use  of  the 
other  modes  of  administration  during 
the  survey  development  stage.  For 
example,  a  telephone  survey  may  be  an 
appropriate  and  cost  effective  method  to 
test  a  design  feature  such  as  question 
ordering  or  the  understanding  of 
technical  terms.  Further.  NOAA  is 
interested  in  comparative  empirioU 
testing  of  other  administration  modes.  If 
such  testing  demonstrates  that  other 
modes  can  produce  the  type  of 
information  and  results  comparable  to 
in-person  interviews.  NOAA  would 
encourage  the  trustee{s)  to  consider  the 
use  of  those  methods  for  the  fmal 
survey. 

"Standards  for  CV  Studies" 

Comment:  Several  commenters 
observed  that  if  CV  is  to  be  included  in 
the  rule,  it  is  critical  that  NOAA  provide 
strict  guidelines  that  minimize  the 
problems  associated  with  CV  and 
identify  cases  where  the  problems  are 
relevant,  despite  efforts  to  minimize 
them. 

Response:  In  this  proposed  rule. 
NOAA  has  provided  guidelines  for  the 
use  of  CV.  "The  guidelines  are  discussed 
earlier  in  this  preamble. 

"Inter\-iewer  Effects" 

Comment:  One  commenter  suggested 
that  CV  surveys  differ  from  actual 
referenda  since  an  interviewer  is 
present.  The  commenter  argued  that  the 
presence  of  the  interviewer  can  cause 
"social  desirability"  bias  since  many  of 
the  programs  that  would  be  valued  in  a 
CV  survey  would  preserve  or  restore  the 
environment,  which  may  be  considered 
"socially  or  politically"  correct.  The 
implication  of  this  bias  would  be 
exaggerated  expressions  of  willingness 
to  pay.  This  comment  recommended 
that  CV  studies  should  test  for  the 
presence  of  such  effects. 

Response:  Evidence  of  interviewer 
effects  is  sometimes  found  In  surveys 


that  ask  respondents  questions  about 
illegal  behavior,  such  as  drug  use,  but 
there  is  no  evidence  to  support  the 
claim  that  the  presence  of  interviewers 
would  bias  the  willingness-to-pay 
amounts  elicited  in  a  CV  survey  used  to 
assess  natural  resource  damages. 
Nevertheless,  until  research  on  this 
issue  has  produced  definitive 
conclusions,  NOAA  encourages  the 
trustee(s)  to  be  cognizant  that  such 
effects  may  be  present. 

"Prior  Approval" 

Comment:  One  commenter 
recommended  that  the  trustee(s)  seeks 
concurrence  of  the  RP(s)  prior  to  using 
a  CV  to  measure  passive  use  values. 

Response:  NOAA  always  encourages 
cooperation  between  the  trustee(s)  and 
RP(s)  when  appropriate.  Due  to  the 
trustee's(s")  fiduciary  responsibilities, 
however,  the  Irustee(s)  cannot  be  placed 
in  the  posture  of  compromising  his 
position  in  on-going  or  potential 
litigation.  Thus,  the  decision  to  seek 
prior  concurrence  from  the  RP{s)  is  left 
to  the  discretion  of  the  trustee{s). 
However,  NOAA  encourages  the 
trustee(s)  and  other  interested  parties, 
such  as  industry  or  environmental 
groups,  to  consider  cooperative 
development  of  CV  surveys  for  natural 
resources  that  may  be  at  risk  of  being 
impacted  by  discharges  (i.e.,  resources 
of  national  marine  sanctuaries).  Such 
studies  could  then  be  used  as  a 
reference  value  should  a  discharge 
occur  that  injures  such  resources. 

"Benefits  Transfer  Method" 

Comment:  One  commenter  stated  that 
the  concept  of  a  "unit  day"  consisting 
of  "average  per  day  values  for  resource 
uses"  is  unsound  because  it  unfairly 
under\'alues  the  injured  resource  by 
treating  unique  resources  as  fungible. 
The  commenter  cited  a  statement  in  an 
earlier  Notice  that  unit  day  values 
should  be  accepted  as  a  measure  of 
damages  when  there  is  a  "small  spill  or 
a  small  impact,"  and  stated  that  if  such 
a  measure  is  adopted,  its  use  should 
only  be  allowed  where  there  is  a  "small 
spill"  and  "small  impact"  and  the 
resource  ranks  low  in  biodiversity. 

Response:  NOAA  finds  that  the  unit 
day  value  methodology  is  appropriate  to 
damage  assessment,  when  applied 
under  standard  and  accepted 
procedures,  and  within  the  appropriate 
context.  NOAA  agrees  with  the 
commenter  that  most  applications  of 
unit  values  are  regarded  as  relatively 
crude  approximations  of  resource 
values.  However,  they  have  proven 
useful  when  more  rigorous,  detailed, 
and  theoretically  sound  techniques  are 


too  costly  or  time  consuming  for  the 
specific  application. 

Comment:  One  commenter  noted  the 
use  of  user-day  values  of  an  activity 
(i.e.,  recreation)  or  administratively- 
determined  values  have  been  common 
for  a  variety  of  policy  purposes  in  the 
past.  Another  commenter  noted  that  the 
absence  of  any  accepted  protocols  for 
benefits  transfer  make  it  important  for 
NOAA  to  provide  reasonable  guidelines 
for  such  transfers.  Absence  of  such  will 
assure  lengthy  and  expensive  litigation 
for  many  incidents.  Such  guidance  must 
be  specific  and  yet  flexible.  These 
guidelines  should  include  the  following 
criteria:  (1)  Studies  must  meet  minimum 
standards  for  quality  assurance  in  terms 
of  data,  theory,  and  analysis;  (2)  the 
activities  from  the  transferred  studies 
must  accurately  mirror  those  impacted 
by  the  incident;  and  (3)  methodologies 
used  for  transfer  should  conform  with 
standards  for  benefits  transfer,  as  they 
are  developed. 

Response:  For  purposes  of  damage 
assessments  under  OP  A,  use  of 
"benefits  transfer"  is  a  practical 
necessity,  given  the  time  and  resources 
typically  available  to  the  trustee(s). 
While  extensive  research  into  these 
procedures  is  underway  in  the  academic 
community,  no  formal  benefits  transfer 
protocol  presently  exists.  The  current 
state-of-the-art  in  benefits  transfer  does 
suggest  that  where  feasible,  it  may  be 
preferable  to  transfer  a  valuation 
function  that  characterizes  the  variation 
in  use  values  with  characteristics  of  the 
individuals  and  of  the  experience. 
However,  NOAA  agrees  that  the  quality 
of  the  studies  to  be  transferred  and  the 
applicability  of  the  study  context  to  the 
damage  assessment  context  are 
important  considerations. 

"General  Guidance" 

Comment:  Many  comments  were 
received  concerning  the  appropriate 
discount  rate.  Several  commenters 
stated  that  the  rules  should  establish 
that  present  value  of  future  year 
damages  be  discounted  at  the  10% 
discount  rate  as  upheld  in  the  Ohio  vs. 
DOI  ruling.  Other  commenters  were 
critical  of  the  10%  rate.  Those 
commenters  indicated  that  the  10%  rate 
was  too  high,  unrealistic,  and 
inadequately  represented  future 
generations'  interest.  Instead  of  the  10% 
rate,  some  commenters  recommended 
much  lower  rates,  ranging  from  0%  to 
3%.  Others  recommended  that  NOAA 
allow  the  rate  to  be  determined  on  a 
case-by-case  basis. 

Response:  NOAA  finds  that  the 
appropriate  rate  of  discount  to  be  used 
by  a  trustee(s)  is  the  U.S.  Treasury  note. 
For  a  detailed  explanation  of  the 


rationale  for  this  choice,  see  the  earlier 
preamble  discussion  on  discount  rates. 

Comment:  Several  commenters 
addressed  the  concept  of  "committed 
use,"  i.e.,  current  or  planned  public 
uses  at  the  time  of  the  discharge,  within 
OPA  damage  assessment  regulations. 
Some  expressed  concern  that  restricting 
damage  determination  to  "committed 
uses"  would  significantly  understate  the 
true  value  of  the  injured  resource,  and 
thus  fail  to  provide  adequate 
compensation  to  fully  offset  the  public 
loss. 

Response:  NOAA  feels  that  the 
concept  of  committed  use  adequately 
provides  compensation  for  public  losses 
resulting  from  resource  injury  due  to  a 
discharge  of  oil.  As  stated  in  the 
preamble,  committed  use  implies  that  a 
resource  is  or  has  been  directly  utilized 
or  employed  or  there  exist  attributable 
passive  use  values.  In  addition,  a 
documented  future  use  is  considered  a 
committed  use,  and  thus  would  be 
included  in  compensable  and 
recoverable  damages,  assuming 
incomplete  recovery  of  the  resource  or 
delay  in  implementation  of  a  future  use 
due  to  a  recovery  timelag. 

Comment:  One  commenter  suggested 
that  estimates  of  diminution  of  value 
must  consider  the  availability  of 
substitutes. 

Response:  NOAA  agrees  that  in 
calculating  the  diminution  in  value,  it  is 
desirable  to  take  into  account  the 
availability  of  substitute  services. 
However,  incorporating  such 
information  may  increase  the  cost  and 
complexity  of  a  damage  assessment. 
Therefore  the  additional  cost  and 
complexity  should  be  undertaken  only 
if  the  potential  benefits  from  an  increase 
in  accuracy  of  the  damage  estimate 
outweighs  the  potential  increase  in 
damage  assessment  costs. 

Comment:  Some  commenters 
observed  that  in  assessing  diminution  in 
value  the  extra  cost  of  obtaining 
substitute  services  may  be  regarded  as 
the  upper  bound  estimate  of  that  loss. 

Response:  NOAA  disagrees  that  the 
extra  cost  of  obtaining  substitute 
services  is  necessarily  an  upper  bound 
of  the  loss.  Unless  the  substitute 
source(s)  is  a  perfect  equivalent  and  has 
sufficient  capacity  to  accommodate 
additional  demand  without  congestion, 
the  extra  cost  of  obtaining  those  services 
will  not  reflect  the  true  and  complete 
attributable  loss. 

Comment:  A  number  of  commenters 
addressed  the  subject  of  WTP  versus 
WTA  compensation  measures  within 
the  damage  assessment  context.  Some  of 
these  commenters  noted  that  WTA 
would  be  the  correct  measure. 
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Response:  As  noted  above,  NOAA 
concurs  that  WTA  is  the  correct 
measure  of  compensation.  At  present, 
WTA  is  very  difficult  to  elicit  from 
respondents  in  a  reliable  manner. 
Consequently,  NOAA  recommends  that 
CV  studies  elicit  the  more  conservative 
WTP  criterion  at  the  present  time.  For 
methodologies  such  as  the  travel  cost 
model  in  which  exact  (Hicksian)  welfare 
measures,  measuring  monetized  changes 
in  utility,  can  be  derived  from  the 
Marshallian  models  through  analylical 
techniques,  WTA  and  WTP  measures 
are  of  equal  reliability.  In  those 
circumstances,  WTA  should  be  used 
where  feasible. 

Subpart  H— Post-Assessment  Preamble 
Language 

Introduction 

At  the  completion  of  an  assessment  of 
any  type  described  in  this  proposed 
rule,  the  trustee(s)  shall  prepare  a 
Report  of  Assessment,  present  a  demand 
for  damages  to  the  RP.  set  up  an  account 
to  receive  any  payment  of  those  sums, 
and  develop  a  Final  Restoration  Plan.  If 
a  settlement  agreement  is  reached  at  any 
point  before  the  formal  completion  of 
the  assessment,  the  same  basic  steps  are 
required,  except  that  the  sum  agreed 
upon  as  damages  constitutes  the 
demand  for  damages.  Also,  if  there  is  a 
Regional  Restoration  Plan  in  place 
through  prespill  planning  to  which  the 
damages  may  be  appropriately  applied, 
the  trustee(s)  need  not  develop  a 
separate  Final  Restoration  Plan. 

Report  of  Assessment 

At  the  conclusion  of  an  assessment, 
the  trustee(s)  shall  prepare  a  Report  of 
Assessment  as  described  in  §  990.80  of 
the  proposed  rule.  The  Report  of 
Assessment  should  be  made  available  to 
the  public,  but  the  timing  of  publication 
may  vary.  In  some  cases,  the  trustee(s) 
may  wish  to  issue  the  Report  of 
Assessment  in  connection  with  entry  of 
a  consent  decree  resolving  natural 
resource  damage  claims,  in  order  to  give 
the  court  and  the  public  adequate 
information  to  evaluate  the  settlement. 

The  Report  of  Assessment  consists  of 
the  DARP,  as  modified  based  upon  any 
comments  received  on  the  DARP.  The 
Report  of  Assessment  describes  the 
selected  restoration  approach  and  the 
estimated  costs  of  implementing  that 
approach.  The  Report  of  Assessment 
will  also  contain  an  index  of  the 
administrative  record  of  the  assessment 
as  an  attachment. 

Demand 

At  the  conclusion  of  the  assessment, 
the  trustee(s)  should  present  to  the  RP(s) 


a  demabd  in  writing  for  the  damages,  as 
described  in  §990.81  of  the  proposed 
rule.  Tb  )  demand  should  be  delivered 
to  the  R  '(s)  in  a  manner  that  will 
establish  the  date  of  receipt. 

The  demand  shall  include  an 
identifu  ation  of  the  discharge  of  oil 
from  wl  ich  the  claim  arises,  the  natural 
resourcj  trustee(s)  asserting  the  claim, 
and  a  bi  ief  description  of  the  natural 
resourc<  s  and/or  services  for  which  the 
claim  is  being  brought.  The  demand  will 
include  the  Report  of  Assessment  as  an 
attachmpnt.  Finally,  the  demand  shall 
state  th{  amount  of  damages  being 
sought. 

The  d  miages  presented  in  the 
demand  will  include  the  estimated  costs 
to  restoiB,  replace,  rehabilitate,  .or 
acquire  he  equivalent  of  the  injured 
natural  esources  and/or  their  services, 
the  dim  nution  in  value  pending  that 
recover] ,  costs  already  incurred  in 
carrying  out  emergency  restoration,  and 
the  reaslnable  costs  of  conducting  the 
assessmfent  and  recovering  the  damages. 

Review  pf  Damage  Figure 

As  explained  earlier  in  this  preamble, 
NOAA  ^  proposing  that  the  restoration 
component  of  the  Report  of  Assessment 
be  granted  record  review.  Therefore,  of 
the  total  damage  figure,  that  part  of 
damaged  representing  the  estimated 
costs  of  Implementing  the  restoration 
component  is  that  portion  subject  to 
record  review.  The  other  damages, 
including  but  not  limited  to  assessment 
costs  and  compensable  values,  are  to  be 
reviewed  with  the  trustee(s)  receiving 
the  benefit  of  the  rebuttable 
presumj  tion. 

Accoun 

This  I  roposed  rule  allows  the  use  of 
various  ypes  of  accounts  into  which  the 
trustee(i )  may  place  sums  recovered.  If 
more  thi  n  one  trustee  is  involved  in  the 
recover] ,  the  proposed  rule,  in 
§  990.82  a),  allows  trustees  to  establish 
a  "joint  Jrustee  account"  under  the 
registry  pf  the  applicable  federal  court 
when  there  is  a  joint  recovery  involving 
both  federal  trustees  and  state  or  Indian 
tribe  trustees.  A  federal  court  is  listed 
since  section  1017(b)  of  OPA  states  that 
actions  fcr  natural  resource  damages 
shall  be  iled  in  a  United  States  district 
court.  Si  ch  an  account  may  be  interest 
bearing,  depending  upon  the  rules  of  the 
court.  T  le  joint  trustee  account  should 
be  mana  jed  by  all  trustees  through  a 
mutuall; '  agreed  upon  trustee  committee 
or  coun(  il.  Such  an  account  and  its 
manage]  lent  could  be  agreed  to  in  a 
Memora  idum  of  Understanding  (MOU) 
such  as  he  one  suggested  in  §  990.16 
and  give  a  as  an  example  in  Appendix 
A. 
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While  the  joint  trustee  account  may 
be  the  preferred  alternative,  trustees  also 
have  the  option  of  dividing  the 
recoveries  and  depositing  their 
respective  amounts  in  their  own 
separate  accounts.  These  accounts 
should  be  interest-bearing,  revolving 
trust  accounts.  These  accounts  may  be 
new.  separate  accounts  established  for 
each  incident  or  preexisting  accounts  to 
which  additional  deposits  are  allowed 
for  specific  purposes.  In  addition, 
trustees  may  establish  escrow  accounts 
or  any  other  type  of  investment 
account(s)  unless  specifically  prohibited 
by  law. 

Regardless  of  the  placement  of 
recoveries  into  joint  or  separate 
accounts,  the  sums  shall  be  used  as 
specified  in  §990.83  of  this  proposed 
rule.  Also,  the  trustee(s)  must  maintain 
appropriate  accounting  and  reporting 
methods  to  ensure  the  proper  use  of 
sums  recovered,  including  independent 
auditing. 

Although  OPA  clearly  intends  that 
trustee  accounts  are  to  be  interest 
bearing,  there  may  be  circumstances 
where  this  is  not  the  case,  e.g.,  the  rules 
of  the  court  on  court  registry  accounts 
do  not  allow  it.  Therefore,  it  is  essential 
that  the  trustee(s)  determines  the  likely 
repository  of  any  potential  recovery 
when  determining  the  appropriate 
damage  amount  to  demand.  The 
calculation  of  the  expected  present 
value  of  the  damages  amount  should  be 
adjusted  to  correct  for  the  anticipated 
effects  of  inflation  over  the  time 
estimated  to  complete  the  restoration 
alternative  chosen.  The  damage  amount 
should  be  adjusted  by  the  rate  payable 
on  notes  or  bonds  issued  by  the  United 
States  Treasury  with  a  maturity  date 
that  approximates  the  length  of  time 
estimated  to  complete  the  chosen 
restoration  alternative. 

Because  of  the  possibly  long-term 
nature  of  the  Regional  Restoration  Plan 
described  in  §  990.84(b)  of  this  proposed 
rule,  this  adjustment  for  inflation 
applies  only  to  the  incident-  specific 
restoration  plans  described  in 
§  990.84(a)  of  the  proposed  rule. 

Use  of  Sums  Recovered 

As  mentioned  earlier,  section  1006  of 
OPA  establishes  damages  for  injury  to 
natural  resources  to  be  the:  (1)  Costs  of 
restoring,  rehabilitating,  replacing,  or 
acquiring  the  equivalent  of  the  injured 
natur^  resources  and  their  services;  (2) 
diminution  in  value  of  those  natural 
resources  and/or  services  pending  the 
restoration;  and  (3)  reasonable  costs  of 
assessing  those  damages.  The  damages 
recovered  are  to  be  placed,  upon  receipt, 
into  one  of  the  accounts  described  in 
§  990.82  of  the  proposed  rule. 
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At  the  trustee's(s')  option,  prior  to  the 
deposit  of  a  recovery  in  an  account,  the 
trustee(s)  may  request  immediate  receipt 
of  thos6  sums  recovered  that  represent 
assessment  costs  already  incurred,  costs 
necessary  to  complete  the  assessment, 
emergency  expenses,  costs  necessary  to 
develop  the  final  restoration  plan  and 
costs  to  implement  a  restoration  plan  or 
individual  project  that  is  part  of  that 
restoration  plan.  The  remaining  sums, 
those  consisting  of  restoration  or 
replacement  costs  and  diminution  of 
value,  are  damages  representing 
compensation  for  the  injuries  to  the 
natural  resources. 

The  damages  representing 
compensation  are  to  be  spent  to  develop 
and  implement  a  final  restoration  plan. 
In  order  to  refine  this  restoration  plan, 
the  trustee(s)  should  be  allowed  to 
immediately  use  that  part  of  the 
damages  representing  compensation 
necessary  to  meet  the  expenses  involved 
in  developing  the  final  restoration  plan. 

Final  Restoration  Plan 
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The  proposed  rule  describes  two 
types  of  Final  Restoration  Plans.  First, 
the  trustee(s)  may  develop  an  Incident- 
Specific  Restoration  Plan  to  address  the 
effects  of  the  discharge  of  concern.  This 
plan  shall  be  based  upon  the  restoration 
component  developed  under  subpart  G 
of  the  proposed  rule.  This  Final 
Restoration  Plan  is  the  post-assessment 
restoration  planning  document.  This 
plan  should  serve  to  define  the 
objectives  and  the  approach  for  the 
particular  discharge  site,  and  establish 
the  procedures  for  restoration,  and 
where  applicable,  rehabilitation, 
replacement,  and  acquisition  of  the 
equivalent  actions.  The  Final 
Restoration  Plan  incorporates  all 
proposed  restoration  activities  for  the 
discharge  site  that  have  been  selected  by 
the  trustec(s).  taking  into  consideration 
public  comments.  c5nce  damages  are 
awarded  or  a  settlement  with  the  RP(s) 
reached,  the  trustee(s)  shall  review  the 
restoration  plan  for  possible 
modifications.  The  Final  Restoration 
Plan  shall  take  into  account  the 
available  funds;  priorities  of  natural 
resources  and/or  services  of  concern; 
direct  and  indirect  (i.e., 
interdependency  and  feedback  between 
restoration  options)  benefits  to  the 
natural  resources  and/or  services  of 
concern;  and  sequence  of  restoration 
steps.  If  there  are  significant 
modifications  between  the  restoration 
component  of  the  DARP  made  available 
to  the  public  prior  to  the  damage  award, 
and  the  restoration  plan  that  the 
trustee(sj  intends  to  implement  after 
receiving  the  award,  the  rule  requires 
the  trustee(s)  to  make  the  revised  plan 


available  to  the  public  for  a  30  calendar 
day  comment  period.  The  tnistee(s) 
should  make  the  plan  publicly 
available,  along  with  a  response  to 
public  comments. 

Under  this  proposed  rule,  the 
trustee(s)  would  also  be  allowed  to  pool 
recoveries  to  apply  them  to  a  Regional 
Restoration  Plan,  as  described  in 
§  990.16  of  this  proposed  rule.  Where 
such  a  plan  already  exists,  whether 
developed  through  prespill  planning 
efforts  or  under  regular  management 
efforts,  that  plan  may  be  used  subject  to 
the  conditions  listed  below.  This  option 
will  likely  be  most  useful  in  areas  with 
long-term  pollution  effects  where 
damages  from  a  single  discharge  would 
be  too  small  to  "restore"  the  ecosystem 
or  where  the  planning  costs  for  the 
restoration  after  a  single  discharge 
would  be  quite  high  compared  to  the 
damage  figure.  This  type  of  approach 
may  allow  meaningful  restoration  efforts 
to  result  from  several  recoveries 
received  through  the  use  of  a 
compensation  table  or  one  of  the  Type 
A  models  developed  by  DOI.  However, 
where  a  Regional  Restoration  Plan  has 
not  been  developed,  an  Incident- 
Specific  Restoration  Plan  must  be 
developed  for  use  of  the  damages 
recovered. 

The  proposed  rule  states  that,  to 
qualify  as  a  Regional  Restoration  Plan 
under  this  rule,  the  plan  must  be 
developed  through  a  process  consistent 
with  the  prespill  planning  process 
described  in  §990.16  of  the  proposed 
rule.  The  plan  must  also  address  the 
same  or  similar  resource  injuries  as 
those  identified  in  the  assessment 
procedure.  These  requirements  are 
completely  consistent  with  the  DOI  rule 
at  43  CFR  11.93,  which  also  allows  for 
pooling  damages  assessed  using  a  Type 
A  procedure. 

Post  Assessment  Response  to  Comments 

"Account" 

Comment:  Some  commenters 
suggested  the  OPA  rule  allow  for  the 
establishment  of  an  account  in  the  court 
registry,  particularly  where  federal  and 
state  trustees  are  jointly  seeking  natural 
resource  damages.  One  commenter 
suggested  this  joint  account  may  ensure 
that  monies  will  be  spent  on  restoration 
without  obtaining  special 
appropriations  from  the  legislature.  It 
also  provides  a  mechanism  for  state  and 
federal  trustees  to  decide  on 
expenditure  of  funds.  Other 
commenters,  however,  stated  that  the 
role  of  the  court  should  be  limited  to 
ensuring  that  uses  of  sums  recovered  are 
consistent  with  the  statutory  directives. 


and  noted  that  such  accounts  do  not 
yield  a  high  rate  of  interest. 

Response:  NOAA  agrees  with  the 
commenters  suggesting  deposit  of  sums 
recovered  into  an  account  in  the  court 
registry  and  has  allowed  that  as  an 
option  in  §  990.82(a)  of  the  proposed 
rule.  NOAA  also  notes  that  there  are 
concerns  over  expanding  the  role  of  the 
court  to  assume  a  greater  role  than  the 
statute  seems  to  allow.  However,  it  is 
unlikely  that  a  court  would  usurp  the 
role  of  the  trustee(s)  over  the 
management  of  the  natural  resources 
where  the  trustee(s)  has  developed  a 
plan  for  the  use  of  such  sums. 

Comment:  A  few  commenters 
indicated  that  a  joint  fund  system  will 
only  work  if  the  trustees  work  well 
together  and  can  agree  on  a  process  to 
manage  and  disburse  the  funds.  These 
commenters  suggested  that  there  should 
be  provisions  for  dispute  mechanisms 
and  for  a  working  group  dissolution. 
Otherwise,  the  commenters  were 
concerned  that  funds  for  restoration 
would  be  stuck  in  the  account  pending 
resolution  of  disputes. 

Response:  NOAA  agrees  that  the 
trustee(s)  should  establish  a  process  for 
management  and  disbursement  of  the 
funds  in  a  way  to  avoid  deadlock. 

Comment:  Two  commenters  noted 
that  funds  awarded  for  natural  resource 
damages  under  43  CFR  part  11  must  go 
into  non-interest  bearing  accounts  in  the 
Federal  Treasury,  but  that  supplemental 
appropriations  language  permitted  DOI 
to  place  award  monies  into  an  interest- 
bearing  account. 

Response:  NOAA  notes  that  the  43 
CFR  part  11  rule  may  have  a  different 
provision  for  interest-bearing  accounts. 
However,  OPA  does  provide  for  such 
accounts. 

Comment:  One  commenter,  although 
agreeing  with  the  joint  trustee  account, 
encouraged  NOAA  to  develop 
alternatives  that  would  eliminate  a 
trustee's  submissions  to  a  legislative 
appropriations  process  before  using  the 
awarded  monies.  Another  commenter 
suggested  an  alternative  of  an  additional 
"Joint  Trust  Fund"  to  be  applied  to 
costs  other  than  those  paid  by  the  RP(s). 
The  single  account  would  simplify 
administration  of  the  monies,  as 
opposed  to  the  trustees  dividing  the 
funds  into  their  various  agency 
accounts. 

Response:  NOAA  points  out  that  the 
accounts  provided  for  in  §990.82  of  the 
proposed  rule  allow  for  use  of  funds 
without  appropriations,  as  provided  for 
in  section  1006(c)  of  OPA.  Also,  it 
would  be  allowable  for  the  trustee(s)  to 
deposit  monies  other  than  those  paid  by 
the  RP(s)  into  these  accounts. 
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-Comment:  One  commenter 
recommended  that  the  RP(s)  pay 
directly  for  services  performed  under  its 
supervision  in  lieu  of  depositing  funds 
in  the  Federal  Treasury.  One  commenter 
noted  that  if  the  RP(s)  is  to  underwrite 
a  joint  fund,  or  any  fund,  the  RP(s)  must 
legally  have  a  primary  role  in  the 
management  of  the  funds. 

Response:  NOAA  agrees  that  the  RP(s) 
may  pay  directly  for  restoration  actions 
(see  discussion  on  "Participation  of  the 
Responsible  Party"  earlier  in  this 
preamble).  However.  NOAA  cannot 
agree  that  the  RP(s)  who  pays  into  an 
account  would  have  a  primary  role  in 
managing  the  account.  Once  (he  money 
is  paid  to  the  trustee(s),  it  is  then  the 
responsibihty  of  the  trustee(s)  to  manage 
the  account  according  to  statutory 
directions.  Under  the  discretion  of  the 
trustee(s).  the  RP(s)  may  have  the  right 
to  participate  in  the  development  of  the 
restoration  plan,  which  will  be  paid  for 
by  the  monies  in  the  account. 

'  'Accounting  for  Expenditures ' ' 

Comment:  One  commenter  also  urged 
a  final  disclosure  and  accounting  of  the 
recovered  funds  to  the  RP(s)  and  tathe 
public. 

Response:  NOAA  agrees  that  the 
trustee(s)  must  provide  an  accounting  of 
the  way  recovered  sums  are  used. 
Therefore.  §  990.82(d)  of  this  proposed 
rule  requires  the  trustee(s)  to  maintain 
appropriate  accounting  and  reporting 
methods  to  document  the  use  of  the 
sums  recovered. 

"Use  of  Sums" 

Comment:  Several  commenters  noted 
that  the  only  activities  to  which 
recovered  sums  can  be  dedicated  are 
assessments  and  the  implementation  of 
restoration  plans.  Some  commenters 
stated  that  the  first  priority  of  the  funds 
should  be  restoration,  and  only  if 
restoration  is  not  possible,  or  when  the 
cost  of  those  restoration  alternatives 
would  be  grossly  disproportionate  to  the 
value  of  the  resources  involved,  should 
other  actions,  such  as  acquisition  of  the 
equivalent  be  considered.  Another 
commenter  strongly  urged  that  any 
sums  recovered  by  the  federal 
government  for  discharges  occurring  in 
a  state  should  be  spent  in  the  same  state. 

Response:  NOAA  agrees  that  sums 
recovered  as  damages  should  be  used  to 
restore,  replace,  rehabilitate,  or  acquire 
the  equivalent  of  the  injured  natural 
resources  as  required  by  OPA.  OPA 
suggests  that  restoration,  replacement, 
or  rehabilitation  be  the  first  choices  of 
action,  with  the  trustee(s)  acquiring 
equivalent  natural  resources  only  when 
restoration  is  not  possible  or  the  cost 
would  be  grossly  disproportionate  to  the 
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value  of  Uie  resources.  The  proposed 
rule  allolvs  the  trustee(s)  to  make  those 
determinations.  NOAA  does  not  agree 
that  the  rule  should  require  that  sums 
recoverep  by  the  federal  government 
always  he  spent  in  the  state  in  which 
the  inci(  ent  occurred.  The  nature  of  the 
federal  t  ust  resources  that  are  not 
"land"  ii  i  such  that  those  resources  are 
likely  eil  her  to  cross  state  boundaries  or 
to  be  of  1  lational  interest.  For  example, 
if  a  large  number  of  migratory  birds  is 
killed  bj  a  discharge  of  oil  in  a  flyway. 
the  most  appropriate  method  of 
restoring  those  populations  may  be  to 
enhance  the  birds'  nesting  grounds 
hundred  >  of  miles  away  from  the 
discharg ;  site. 

"Reimbi  rsement  of  Assessment  Costs" 

Comm  °nt:  Another  commenter  stated 
the  rules  should  be  clear  about  the  use 
of  recov(  red  sums  that  represent  the 
costs  of  I  le  assessment  and  emergency 
restoratii  n  by  ensuring  the  trustee(s) 
will  hav(  I  readv  access  to  that  portion. 

Response:  NOAA  agrees  witn  this 
commenter  and  points  out  that 
§  990.83  a)  specifies  that  the  trustee(s)  is 
to  have  i  nmediate  reimbursement  of 
assessmt  nt  costs  already  incurred,  costs 
necessary  to  complete  the  assessment, 
emergenf:y  restoration  expenses,  costs 
necessar  i  to  develop  the  final 
restoratii  m  plan  and  costs  to  implement 
a  restore  ion  plan  or  individual  project 
that  is  p(  rt  of  that  restoration  plan. 

Comm  ?nt:  Several  commenters 
strongly  rejected  uses  of  "recoveries 
from  pre  nous  spills"  or  current 
recoveri)  s  held  in  suspense  until  there 
is  a  suffi  :ient  amount  of  money  to 
conduct  -estoration  activities  "on  an 
ecosystei  n.  bay  or  area  approach." 
Commen  :ers  argued  that  pooling  and 
usage  of  unds  is  contrary  to  the 
principU  s  of  compensatory  damages 
and  avoi  iance  of  double  damages 
enunciat  jd  by  Congress  in  passing  OPA. 
Further,  iiis  usage  contradicts  section 
1006(f)  t  lat  "there  be  a  nexus  between 
monies  recovered  resulting  from  a 
particular  spill  and  their  use  to  restore 
or  enhanfce  the  specific  resources 
'affectedby  a  discharge.' "  They  cite 
section  lJD06(c).  that  requires  the 
trustee(s)  to  "implement"  the  specific 
restoration  plans  that  have  provided  the 
basis  oft  le  RP's(s')  liability.  Some 
commen  ers  argue  that,  only  when  the 
RP(s)  cai  refer  to  the  site-specific 
restoration  measures  undertaken  by  the 
tnistee(sl  for  a  specific  discharge  of  oil, 
can  it  de  end  itself  against  overlapping 
claims  b; '  other  trustees. 

One  c<  mmenter  noted  that  Congress 
defined  '  equivalence"  as  properly 
focused  ( »n  "enhanc[ingl  the  recovery, 
product!  rity,  and  survival  of  the 
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ecosystem  ejected  by  a  discharge."  As 
such,  both  the  statute  and  legislative 
history  reflect  congressional  intent  for  a 
strong  connection  between  recovered 
monies  in  a  case  and  their  application. 

Another  commenter.  however, 
supports  a  pooling  of  funds  in  order  to 
fund  a  restoration  plan  for  an  entire 
region,  provided  a  legally-approved 
regional  restoration  plan  exists.  The 
commenter  supports  this  so  long  as 
NOAA  maintains  the  definition  of 
"acquisition  of  the  equivalent"  or 
"replacement"  as  it  appeared  in  the 
ANPRM  of  March  13, 1992,  so  that  sums 
are  not  spent  on  unlike  resources. 

Response:  NOAA  does  not  believe 
that  pooling  recoveries  for  use  in  a 
Regional  Restoration  Plan  contradicts 
the  requirement  in  OPA  that  recoveries 
be  used  to  restore  the  resources  affected 
by  a  discharge.  A  relatively  small 
recovery,  assessed  by  a  compensation 
table  or  Type  A  model,  is  unlikely  to  be 
sufficient  to  restore  a  bay  or  estuary 
affected  by  a  discharge  where  many 
forces  are  working  to  degrade  that 
ecosystem.  By  pooling  recoveries,  the 
trustee(s)  has  a  chance  to  carry  out 
meaningful  actions  to  help  that  system 
recover.  The  trustee(s),  in  the 
assessment,  is  to  outline  how  the 
damage  figure  was  derived,  i.e., 
compensation  table  or  Type  A  model. 
Those  procedures  are  based  on 
restoration  costs  when  feasible.  If 
restoration  is  not  feasible  for  such  a 
discharge,  both  the  compensation  table 
and  Type  A  model  base  damages  on 
compensable  value.  Therefore, 
recoveries  are  to  go  to  restoring  the 
services  previously  provided  by  the 
injured  resources.  In  this  way,  a 
Regional  Restoration  Plan  will  help 
return  those  services.  The  RP(s)  will  be 
able  to  defend  against  an  attempted 
double  recovery  by  showing  how  the 
damage  figure  is  to  be  applied  within 
the  regional  restoration  plan.  As  one 
commenter  pointed  out  in  the  legislative 
history,  the  monies  recovered  are 
closely  tied  to  the  "ecosystem  affected." 
The  definitions  of  "replacement"  and 
"acquisition  of  the  equivalent"  remain 
in  the  proposed  rule  and  should  help 
ensure  that  the  pooled  recoveries  are,  in 
fact,  meaningfully  used  for  the  recovery 
of  the  system. 

' '  'Excess '  Recoveries  " 

Comment:  Many  commenters  noted 
that  any  excess  monies  should  be 
deposited  in  the  Oil  Pollution  Trust 
Fund  and  not  be  used  for  unrelated 
environmental  projects. 

Response:  The  proposed  rule  allows 
for  the  recovery  of  damages  required  by 
OPA,  namely:  (1)  the  cost  of  restoring, 
rehabilitating,  replacing  or  acquiring  the 


equivalent  of,  the  damaged  resources 
pending  restoration;  (2)  the  diminution 
in  value  of  those  natural  resources 
pending  restoration;  plus  (3)  the 
reasonable  cost  of  assessing  those 
damages.  The  recovery  of  £ose  three 
items  is  not  excess  recovery.  The 
tnistee(s)  is  to  use  the  money  to  restore, 
rehabilitate,  replace,  or  acquire  the 
equivalent  of  the  damaged  resources 
and/or  services  provid^  by  those 
resources  and  to  reimburse  the 
reasonable  costs  of  conducting  the 
assessment.  Any  recoveries  that  may  be 
left  over  after  implementing  the 
restoration  plan  shall  be  deposited  in 
the  Oil  Spill  Liability  Trust  Fund. 

National  Environmental  Policy  Act, 
Executive  Order  12866,  Regulatory 
Flexibility  Act,  and  Paperwork 
Reduction  Act 

The  National  Oceanic  and 
Atmospheric  Administration  has 
determined  that  this  rule  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  no 
further  analysis  pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  has  been  prepared.  The 
General  Counsel,  in  accordance  with  the 
Regulatory  Flexibility  Act,  certifies  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  that  this 
proposed  rule  will  not  have  a  significant 
economic  efl^ect  on  a  substantial  number 
of  small  entities. 

The  National  Oceanic  and 
Atmospheric  Administration  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order 
12866.  The  rule  provides  optional 
procedures  for  the  assessment  of 
damages  to  natural  resources.  It  does  not 
directly  impose  any  additional  cost.  In 
addition,  estimates  of  the  potential 
economic  effects  of  this  rule  are  well 
below  $100  million  annually.  As  the 
rule  applies  to  federal,  state,  and  tribal 
entities  acting  as  trustees  for  natural 
resources,  it  is  not  expected  to  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

It  has  been  determined  that  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  15  CFR  Part  990 

Coastal  zone.  Endangered  and 
threatened  species.  Energy, 
Environmental  protection.  Estuaries, 
Fish,  Fisheries,  Fishing,  Gasoline, 
Historic  preservation  (archeology). 
Hunting,  Incorporation  by  reference, 
Indian  lands.  Marine  pollution. 


Mi^tory  birds.  National  forests. 
National  parks.  National  Wild  and 
Scenic  Rivers  System,  Natural 
resources,  Navigable  waters.  Oil,  Oil 
pollution.  Petroleum,  Plants,  Public 
lands.  Recreation  and  recreation  areas. 
Rivers,  Seashores,  Shipping,  Waterways, 
Water  pollution  control.  Water 
resources.  Water  supply.  Water 
transportation.  Wetlands.  Wildlife. 

Dated:  December  30. 1993. 
Katharine  W.  Kimball, 

Deputy  Assistant  Secretary  for  Oceans  and 
Atmosphere. 

Under  the  authority  of  the  Oil 
Pollution  Act  of  1990.  and  for  \he 
reasons  set  out  in  this  preamble,  title'lS 
of  the  Code  of  Federal  Regulations, 
chapter  IX  is  proposed  to  be  amended 
to  add  a  new  Subchapter  E — Oil 
Pollution  Act  Regulations  and  a  new 
part  990  as  set  forth  below. 

SUBCHAPTER  E-OIL  POLLUnON  ACT 
REGULATIONS 

PART  99&-NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 


Subpart  A — General 


S«c 

990.10 

990.11 

990.12 

990.13 

990.14 

990.15 


Scope  and  Applicability. 

Purpose. 

Overview. 

Definitions. 

Recovery  of  Damages. 

Administrative  Record  for 
Development  of  Draft  Assessment/ 
Restoration  Plan. 

990.16  Prespill  Planning. 

990. 1 7  Participation  of  the  Responsible 
PartyCies).  RP(s). 

990. 1 8  Comp  1  ia  nee  with  Other  Appl  icable 
Laws  and  Statutes. 

990. 19  Review  of  Regulations. 

Subpart  B— Preassessment  Phase 

990.20  Preassessment  Phase— General. 

990.21  Preassessment  Phase — 
Preassessment  Determination. 

990.22  Preassessment  Phase— Damage 
Assessment  Determination. 

990.23  Preassessment  Phase — Damage 
Assessment  Selection. 

990.24  Preassessment  Phase— Data 
Collection  and  Analysis. 

990.25  Preassessment  Phase — Emergency 
Restoration. 

Subpart  C — Draft  Assessment/Restoration 
Plan 

990.30  Draft  Assessment/Restoration  Plan- 
General. 

990.31  Draft  Assessment/Restoration  Plan — 
Content. 

990.32  Draft  Assessment/Restoration  Plan- 
Development. 

990.33  Draft  Assessment/Restoration  Plan- 
Other  Elements. 

Subpart  D— AaaessraenI  Phase — 
Compensation  Formulas 

990.40    Compensation  Formulas — General. 


Sk. 

990.41  Compensation  Formulas — Estuarine 
and  Marine  Foraiula. 

990.42  Compensation  Formulas-Inland 
(Freshwater)  Waters  Formula. 

Subpart  E— Assessment  Phase— Type  A 
Models  *^ 

990.50  Type  A  Models— General. 

990.51  Type  A  Models— Natural  Resource 
Damage  Assessment  Model  for  Coastal 
and  Marine  Environments,  Version  1.2. 

Subpart  F— Assessment  Phase— Expedited 
Damage  Assessment 

990.60  Expedited  Damage  Assessment- 
General. 

990.61  Expedited  Damage  Assessment — 
Selection. 

990.62  Expedited  Damage  Assessment- 
Objectives  and  Approach. 

990.63  Expedited  Damage  Assessment — 
Injury  Determination. 

990.64  Expedited  Damage  Assessment — 
Injury  Quantification. 

Subpart  G— Assessment  Phase- 
Comprehensive  Damage  Assessment 

990.70  Comprehensive  Damage 
Assessment — General. 

990.71  Comprehensive  Damage 
Assessment — Injury  Determination. 

990.72  Comprehensive  Damage 
Assessment — Injury  Quantification. 

990.73  Comprehensive  Damage 
Assessment — Restoration/General. 

990.74  Comprehensive  Damage 
Assessment — Restoration  Component 
Development. 

990.75  Comprehensive  Damage 
Assessment— Analysis  and  Selection  of 
Restoration  Alternatives. 

990.76  Comprehensive  Damage 
Assessment — Evaluation  of  Restoration. 

990.77  Comprehensive  Damage 
Assessment — Compensable  Values. 

990.78  Comprehensive  Damage 
Assessment — Compensable  Values. 
Measurement  Techniques. 

990.79  Comprehensive  Damage 
Assessment — Compensable  Values. 
Implementation  Guidance. 

Subpart  H— Post-Assessment  Phase 

990.80  Post-assessment  Phase— Report  of 
Assessment 

990.81  Post-assessment  Phase — Demand. 

990.82  Post-assessment  Phase — Accounts. 

990.83  Post-assessment  Phase— Use  of 
Sums  Recovered. 

990.84  Post-assessment  Phase— Final 
Restoration  Plan. 

Appendix  A  to  Part  9«0— Draft 
Memorandum  of  Understanding 

Appendix  B  to  Part  990— Memorandum  of 
Agreement 

Appendix  C  to  Part  990— Expedited  Damsga 
Assessment.  OU  Charactartsttcs 

Appendix  0  to  Part  99<V-Llst  of  Acronyms 
Authority:  33  U  S.C.  2706(e). 
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Subpart  A— General 

§990.10   Scope  and  appllcabiHty. 

The  Oil  PoUuUon  Act  of  1990  (OPA). 
33  U.S.C  2701  et  seq..  provides  for  the 
prevention  of,  liability  for.  removal  of, 
and  compensation  for  the  discharge  of 
oil  into  or  upon  navigable  waters, 
adjoining  shorelines,  or  the  Exclusive 
Economic  Zone.  OPA  also  provides  for 
the  designation  of  federal,  state,  tribal, 
and  foreign  officials  to  act  on  behalf  of 
the  public  as  trustee(s)  for  natural 
resources.  In  the  event  that  natural 
resources  are  injured,  lost,  destroyed,  or 
the  loss  of  use  of  natural  resources 
occurs  as  a  result  of  a  discharge  of  oil 
covered  by  OPA,  these  officials  are 
authorized  to  assess  natural  resource 
damages,  present  a  claim  for  those 
damages,  and  develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent  of  the  natural  resources 
imder  their  trusteeship.  Because  the 
assessment  procedures  provided  in  this 
part  are  not  mandatory,  a  trustee(s)  may 
use  other  assessment  procedures. 
However,  this  proposed  rule  must  be 
used  by  the  natural  resource  trustee(s) 
in  order  to  obtain  the  rebuttable 
presumption  provided  by  section 
1006(e)(2)  of  OPA.  This  part  applies  to 
discharges  covered  by  OPA.  This  part 
supplements  the  procedures  established 
under  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  Part  300,  for  the 
identification,  investigation,  study,  and 
response  to  a  discharge  of  oil,  and 
provides  procedures  by  which  the 
natural  resource  trustee(s)  can 
determine  compensation  for  injuries  to 
natural  resources  that  are  not  addressed 
by  response  actions  conducted  pursuant 
to  the  NCP. 

8990.11    Purpose. 

This  part  provides  a  range  of 
standardized  and  cost-  effective 
procedures  for  assessing  natural 
resource  damages.  These  procedures 
will  allow  expeditious  actions  on  the 
part  of  the  trustee(s)  to  return  natural 
resources  and/or  services  to  the  public 
as  compensation  for  injuries  resulting 
from  a  discharge  of  oil.  The  results  of  an 
assessment  performed  by  the  federal, 
state,  or  tribal  natural  resource  trustee(s) 
according  to  these  procedures  shall  be 
accorded  the  evidentiary  status  of  a 
rebuttable  presumption  as  provided  in 
section  1006(e)(2)  of  OPA. 

§99ai2    Overview. 

(a)  General.  This  part  provides 
guidance  on  three  basic  phases  that  may 
be  a  part  of  a  nature"!  resource  damage 
assessment  under  OPA.  These  three 
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phases  are:  Preassessment  Phase, 
Assessment  Phase,  and  Post-Assessment 
PhaseJ 

(b)  Organization.  Each  of  the  three 
basic  phases  described  above  has 
various  components.  Phase  I  includes 
the  Preassessment  Phase — subpart  B  of 
this  part.  Phase  II  includes  the 
Assessment  Phase — subparts  C,  D,  E,  F 
and  G  of  this  part.  Finally.  Phase  III 
includes  the  Post-Assessment  Phase — 
subpart  H  of  this  part. 

§990.13   Definitions. 

Acquisition  of  the  equivalent  means 
obtaining  natural  resources  and/or 
services  that  the  trustee(s)  determines 
are  con  iparable  to  those  injured. 

Asse  tsment  area  means  the  area  in 
which  latural  resources  and/or  services 
are  affe  cted  by  the  discharge  of  oil. 

Base  ine  means  the  conaition(s)  of  the 
natural  resources  and/or  services,  taking 
into  account  natural  or  other  (human- 
induceb)  variability,  that  would  have 
existed!  had  the  discharge  of  oil  under 
investitation  not  occurred.  In  the 
absenc  i  of  reliable  data  on  variability, 
the  has  sline  is  tke  condition  of  the 
resourc  es  and/or  services  of  interest 
immed  ately  prior  to  the  discharge. 

Base  ine  data  means  those  data  that 
are  sysl  ematically  collected  for  natural 
resourc  es  and/or  services  environmental 
parame  ters  of  interest  over  a  period  of 
time  an  d  on  a  regular  basis. 

CER(  'lA  means  the  Comprehensive 
Enviroi  imental  Response, 
Compe  isation,  and  Liability  Act  of 
1980,  a  i  amended,  42  U.S.C.  9601  et 
seq.,  fh  quently  referred  to  as  the 
"Super  und  Act." 

Com,  nercial  services  or  "resources  of 
comme  pcial  importance"  means  those 
natural  resources  and/or  services  that 
are  oriented  toward  the  provision  of 
income  or  profit  for  a  private  party. 
Examples  include:  agriculture,  shipping, 
commercial  fishing,  charter  boat 
operations,  water  intake  for  plant 
operations,  mining,  and  log  harvesting. 

Compensable  values  means  the  total 
diminu  tion  in  value  of  the  injured 
natural  resources  and/or  services  as  a 
result  0  f  the  discharge,  from  the  onset  of 
the  di»  harge  until  recovery  to  baseline 
or  com  >arable  conditions  is  deemed 
comple  te  by  the  trustee(s). 

Com^  irehensive  damage  assessment 
(CDA)  1  neans  a  range  of  procedures  to 
assess  damages  to  natural  resources 
and/or  services  based  on  complex, 
prolonged  studies. 

Conaibuting  factor  means  where 
multiple  factors  may  have  contributed 
to  an  indivisible  injury  to  a  natural 
resouroB  and/ or  service,  the  discharge  of 
oil  may  be  considered  a  contributing 
factor  i  I  the  injury. 
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Control  means  conditions  where  all 
variables,  except  the  presence  of  the 
discharged  oil,  are  the  same,  and  which 
can  be  manipulated,  measured,  and 
monitored. 

Cost-effective  means  that  when  two  or 
more  activities  provide  the  same  or 
comparable  level  of  benefits  to  the 
natural  resources  and/or  services,  the 
least  costly  activity  providing  that  level 
of  benefits  will  be  selected. 

Damages  means  the  amount  of  money 
calculated  to  compensate  for  injury  to, 
destruction  of,  loss  of,  or  loss  of  use  of 
natural  resources,  including  the 
reasonable  costs  of  assessing  or 
determining  the  damage,  which  shall  be 
recoverable  by  the  United  States,  a  state, 
Indian  tribe,  or  foreign  trustee. 

Destruction  means  the  total  loss  of  a 
natural  resource  and/or  service. 

Direct  use  value  means  the  value 
individuals  derive  from  direct  use  of  a 
natural  resource,  including  consumptive 
and  nonconsumptive  uses. 

Discharge  means  any  emission  of  oil 
(other  than  natural  seepage),  intentional 
or  unintentional  and  includes,  but  is  not 
limited  to,  spilling,  leaking,  pumping, 
pouring,  emptying,  or  dumping. 

Ecological  senices  or  "resources  of 
ecological  importance"  means  the 
physical,  chemical,  and  biological 
functions  that  one  natural  resource 
provides  for  another.  Examples  include 
the  provision  of  food,  protection  fix)m 
predation,  nesting  habitat,  biodiversity, 
erosion  control,  and  waste  assimilation. 

Effect  means  the  impact  on  or  result 
of  a  natural  resource  and/or  service 
exposed  to  the  discharge  of  oil. 

Equivalent  resources  mean  those 
natural  resources  that  provide  the  same 
or  comparable  services  as  the  injured 
resources. 

Exclusive  Economic  Zone  means  the 
zone  established  by  Presidential 
Proclamation  Number  5030,  dated 
March  10, 1983,  including  the  ocean 
waters  of  the  areas  referred  to  as 
"eastern  special  areas"  in  Article  3(1)  of 
the  Agreement  between  the  United 
States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the 
Maritime  Boundary,  signed  June  1, 
1990. 

Expedited  damage  assessment  (EDA) 
means  a  range  of  procedures  to  assess 
damages  to  natural  resources  and/or 
services  based  on  limited,  focused 
studies. 

Exposed  to  means  all  or  part  of  a 
natural  resource  that  may  be  in  contact 
with  oil  or  with  any  medium  containing 
the  oil. 

Exposure  means  that  the  natural 
resource  was  exposed  and  there  is  a 
pathway  between  the  discharge  and 
exposed  natural  resource. 


Fund  means  the  Oil  Spill  Liability 
Trust  Fund,  established  by  section  9509 
of  the  Internal  Revenue  Code  of  1986 
(26  U.S.C.  9509). 

Historical  data  means  those  data  that 
are  collected  for  natural  resources  and/ 
or  services  but  that  may  be  temporally 
or  spatially  discontinuous. 

Incident  means  an  occurrence  having 
the  same  origin,  involving  one  or  more 
vessels,  facilities,  or  any  combination 
thereof,  resulting  in  the  discharge  or 
substantial  threat  of  discharge  of  oil. 

Injury  means  any  adverse  change  in  a 
natural  resource  or  impairment  of  a 
service  provided  by  a  resource  relative 
to  baseline,  reference,  or  control 
conditions.  Injury  incorporates  the 
definitions  of  "destruction,"  "loss,"  and 
"loss  of  use." 

Injury  resulting  from  a  discharge  of  oil 
(or  injury  caused  by  the  discharge  of  oil) 
has  been  determined  when  the  trustee(s) 
has  demonstrated  that: 

(1)  With  direct  exposure, 

(i)  The  natural  resource  was  exposed; 

(ii)  There  is  a  pathway  between  the 
discharge  and  exposed  natural  resource: 
and 

(iii)  The  exposure  of  oil,  its 
components,  or  by-products  has  been 
shown  by  rigorous  and  appropriate 
scientific  methodology  to  have  an 
adverse  effect  on  the  natural  resource  in 
laboratory  experiments  or  the  field;  or 

(2)  In  the  absence  of  direct  exposure, 
(i)  The  adverse  effect  on  or  impaired/ 

diminished  use  of  a  natural  resource  has 
been  shown  by  rigorous  and  appropriate 
scientific  methodology;  and 

(ii)  .The  adverse  effect  on  or  impaired/ 
diminished  use  of  the  natural  resource 
would  not  have  occurred  but  for  the  fact 
of  the  discharge  or  threat  of  a  discharge. 

Lead  administrative  trustee  (LAT) 
means  a  natural  resource  trustee  who  is 
designated  on  an  incident-by-incident 
basis  for  the  purpose  of  preassessment 
and  damage  assessment,  and  chosen  by 
the  other  trustees  whose  natural 
resources  are  affected  by  the  incident. 
The  LAT  facilitates  effective  and 
efficient  communication  between  the 
OSC  and  other  natural  resource  trustees 
regarding  their  activities  during  the 
Response  Phase.  An  LAT  may  also  be 
chosen  to  coordinate  prespill  planning 
for  damage  assessment. 

Loss  means  a  reduction  in  a  natural 
resource. 

Loss  of  use  o/means  a  reduction  in  a 
service  provided  by  the  natural 
resource. 

Natural  resource(s}  or  resource(s) 
means  land,  fish,  wildlife,  biota,  air, 
water,  ground  water,  drinking  water 
supplies,  and  other  such  resources 
belonging  to,  managed  by,  held  in  trust 
by,  appertaining  to  or  otherwise 
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coi^lled  by  the  United  States 
(including  the  resources  of  the 
Excli^ive  Economic  Zone),  any  state  or 
local  gb^^emment,  Indian  tribe  or  foreign 
government. 

Natural  resource  damage  assessment 
or  assessment  means  the  process  of 
collecting  and  analyzing  information  to 
determine  damages  for  injuries  to 
natural  resources  and/or  services  as  set 
forth  in  this  part. 

Navigable  waters  means  waters  of  the 
United  States,  including  the  territorial 
sea. 

Oil  means  oil  of  any  kind  or  in  any 
form,  including,  but  not  hmited  to^ 
petroleum,  fuel  oil,  sludge,  oil  reftise, 
oil  mixed  with  wastes  other  than 
dredged  spoil,  but  does  not  include 
petroleum,  including  crude  oil  or  any 
fraction  thereof,  which  is  specifically 
listed  or  designated  as  a  hazardous 
substance  under  subparagraphs  (A) 
through  (F)  of  section  101(14)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA,  42  U.S.C.  9601)  and 
which  is  subject  to  the  provisions  of  that 
Act. 

OPA  means  Oil  Pollution  Act  of  1990, 
33  U.S.C.  2701  etseq. 

Passive  use  value  means  the  value 
individuals  place  on  natural  resources 
that  are  not  Hnked  to  direct  use  of  a 
natural  resdurce  by  the  individual, 
including,  but  not  limited  to,  the  value 
of  knowing  the  natural  resource  is 
available  for  use  by  family,  friends,  or 
the  general  public;  the  value  derived 
from  protecting  the  natural  resource  for 
its  own  sake;  and  the  value  of  knowing 
that  future  generations  will  be  able  to 
use  the  natural  resources. 

Pathway  means  the  course  the  oil 
takes  from  the  point  of  discharge  to, 
between,  and  among  natvu-al  resources. 

Person  means  an  mdividual, 
corporation,  partnership,  association, 
state,  municipality,  commission,  or 
political  subdivision  of  a  state,  or  any 
interstate  body. 

Protocol  means  scientific,  economic, 
legal,  or  regulatory  accepted  procedures 
used  as  guidance  to  implement  an 
activity. 

Reasonable  cost  of  assessment  means 
those  costs  incurred  in  performing  a 
natural  resource  damage  assessment,  or 
any  part  thereof,  in  accordance  with  this 
rule. 

Recovery  means  the  return  of  the 
injured  natural  resource  and/or  service 
to  its  baseline  or  comparable  condition 
within  the  constraints  of  natural  or 
other  (human-induced)  variability. 

Recovery  period  means  the  length  of 
time  required  for  the  injured  natural 
resources  and/or  services  to  return  to 
their  baseline  or  comparable  condition. 


Recreational  services  or  resource  of 
recreational  importance  means  the 
direct  use  of  natural  resources  by 
individuals  for  purposes  of  enjoyment 
or  relaxation.  Examples  include 
consumptive  uses  (those  uses  that 
involve  harvesting  of  the  resource)  such 
as  fishing  and  hunting,  as  well  as 
nonconsumptive  uses  such  as 
swimming,  picnicking,  boating,  bird 
watching,  nature  photography,  hiking, 
and  camping. 

Reference  means  a  natural  resource 
and/or  service  that  is  physically, 
chemically,  and/or  biologically  similar 
to  that  affected  by  the  discharge. 

Rehabilitation  means  actions  that 
bring  injured  natural  resources  and/or 
services  to  a  state  different  from 
baseline  conditions,  but  still  beneficial 
to  the  environment  and  public. 

Replacement  means  actions  that 
substitute  natural  resources  and/or 
services  for  those  injured.  The  natural 
resources  and/or  services  that  are 
substituted  provide  the  same  or 
comparable  resources  and/or  services  as 
those  injured. 

Resources  of  special  significance  • 
means  a  category  of  natural  resources 
that  is  afforded  statutory  or  regulatory 
protection  (e.g.,  threatened  or 
endangered  species),  or  is  of  cultural  or 
archaeological  significance  (e.g., 
religious  or  native  American  artifacts). 

Responsible  party  (RP)  means  a 
person  described  in  or  potentially 
described  in  one  or  more  of  the 
categories  set  forth  in  section  1001(32) 
of  OPA. 

Restoration  means  actions  that  return 
injured  natural  resources  and/or 
services  to  their  baseline  condition. 

Services  or  natural  resource  services 
means  the  physical,  chemical, 
biological,  aesthetic,  and  cultural 
functions  performed  by  the  natural 
resources,  including  the  human  uses  of 
those  functions. 

State  means  the  several  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  Northern 
Marianas,  and  any  other  territory  or 
possession  over  which  the  United  States 
has  jurisdiction. 

Technical  feasibility  or  technically 
feasible  means  that  the  technology 
necessary  to  implement  an  element  of 
the  damage  assessment  plan  or  a 
restoration  methodology  has  a 
reasonable  chance  of  successful 
completion  in  an  acceptable  period  of 
time. 

Trustee(s)  means  those  officials  of  the 
federal  and  state  governments,  of  fridian 
tribes,  and  of  foreign  governments 
designated  according  to  section  1006(b) 
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of  OPA  who  may  present  a  claim  for  and 
recover  damages  for  injury  to  natural 
resources. 

Type  A  procedure  means  one  of  the 
simplified  natural  resource  damage 
assessment  procedures  requiring 
minimal  field  observation,  found  in 
subpart  D  of  43  CFR  part  11. 

Type  B  procedure  means  an 
alternative  procedure  for  comprehensive 
natural  resource  damage  assessments, 
currently  found  in  subpart  E  of  43  CFR 
part  11. 

$990.14'  Recovery  of  damages.     >v 
(a)  General.  In  an  action  filed    ( 
pursuant  to  section  1006  of  OPA.  uie 
natural  resource  tr\istee(s)  may  j^pver: 

(1)  Damages  based  on  injuries^'^ 
occurring  from  the  onset  of  the 
discharge  through  the  recovery  period 
(including  monitoring  costs),  less  any 
mitigation  of  those  injuries  by  response 
actions  taken  or  anticipated,  plus  any 
increase  in  injuries  as  a  result  of 
response  actions  taken  or  anticipated; 

(2)  The  costs  of  emergency  restoration 
under  §  990.20(g)  of  this  part;  and 

(3)  The  reasonable  costs  of  the 
assessment,  including: 

(i)  The  cost  of  performing  the 
preassessment,  assessment,  and  post- 
assessment  phases  and  procedures 
provided  in  this  part;  and 

(ii)  Any  administrative  or  legal  costs, 
including  base  and  incremental  costs, 
incidental  to  assessment  and 
restoration;  and 

(4)  Interest  on  the  amounts 
recoverable  as  provided  in  section  1005 
of  OPA. 

.  (b)  Statutory  limitations  on  liability. 
The  determination  of  the  damage 
amount  shall  consider  any  applicable 
limitations  on  liability  provided  for  in 
section  1004  of  OPA. 

(c)  Double  recovery.  There  shall  be  no 
double  recovery  for  damages  as  a  result 
of  the  same  discharge,  as  set  forth  in 
section  1006(d)(3)  of  OPA. 

(d)  Parallel  assessments.  Nothing  in 
this  part  precludes  the  determination  of 
damages  for  injuries  to  separate  natural 
resources  and/or  services  resulting  from 
a  single  discharge,  so  long  as  such 
determination  does  not  result  in  the 
double  recovery  of  damages.  Therefore, 
the  trustee{s)  may  conduct  parallel 
assessments,  combining  assessment 
procedures  for  separate  resources  and/or 
services. 

(e)  Statute  of  limitations.  Actions  for 
damages  and  assessment  costs  shall 
consider  the  statute  of  limitations  set 
forth  in  section  1017(f)  of  OPA. 

(f)  Settlements.  The  trustee(s)  and 
responsible  party(ies)  may  settle  a  claim 
for  natural  resource  damages  at  any  time 
following  a  discharge  of  oil.  Federal 
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(g) 
excess  damages 
the  Oil 


trustees  ihall  seek  the  approval  of  the 
Departm  mt  of  Justice  in  the  v 
compror  lise  of  any  claim  of  the  United 
States.  S  abject  to  prespill  restoration 
plans,  th  9  trustee(s)  shall  provide  for 
public  n  view  of  such  agreed  upon 
settlements  and  the  related  restoration 


Oil^pill  Liability  Trust  Fund.  Any 
Tiages  shall  be  deposited  in 
ill  Liability  Trust  Fund  in 
accordaifce  with  section  1006(f)  of  OPA, 

§  990.1 5    Administrative  record  for 
developn  ent  of  draft  assessment/ 
restoratlopi  plans 

(a)  Pui  pose.  The  administrative  record 
has  four  )asic  purposes: 

(1)  Fac  ilitate  selection  of  restoration 
altemati'  'es  by  providing  a  central 
repositoi  y  for  scientific  data; 

(2)  Do<;ument  the  trustee's{s') 
consider  ition  of  the  relevant  factors  in 
selecting  restoration  actions; 

(3)  Fat  ilitate  pubHc  participation;  and 

(4)  Pro  iride  the  basis  for  judicial 
review. 

(b)  General.  The  trustee(s)  shall 
establish  an  administrative  record  upon 
which  the  tnistee(s)  shall  base  the 
selection  of  restoration  alternatives.  The 
restoration  plan  shall  include  the 
rationale  for  selection  of  the  alternatives 
and  an  estimate  of  the  cost  of 
implementing  the  plan. 

(c)  Coilfenf.  An  administrative  record 
should  consider  the  documents  that 
form  the  basis  of  the  selection  of  the 
trustee'sts')  plan  to  restore,  rehabilitate, 
replace,  or  acquire  equivalent  resources. 

(1)  I>o<  imients  that  form  the  basis  of 
the  trust(  (e's(s')  selection  of  this  plan 
will  gen(  rally  include: 

(i)  Doc  jments  containing  factual 
informat  on,  data,  or  analysis  of  the 
factual  ii  formation  or  data,  that  may 
form  a  ht  sis  for  the  selection  of  a  plan; 

(ii)  Gu  dance  docimients,  technical 
literatura,  and  site-specific  policy 
memoranda  that  may  form  a  basis  for 
the  selection  of  a  plan; 

(iii)  Relevant  documents  that  are 
timely  submitted  by  the  RP(s)  or  other 
member^  of  the  public:  and 

(iv)  Decision  Documents  such  as  the 
Report  ot  Assessment. 

(2)  Documents  that  do  not  form  the 
basis  for  the  selection  of  a  plan,  such  as 
draft  dociiments,  internal  memoranda, 
and  day-to-day  notes  of  staff,  should  not 
be  included  in  the  administrative 
record,  unless  such  documents  contain 
information  that  forms  the  basis  of 
selection!  of  the  plan  and  the 
information  is  not  included  in  any  other 
document  in  the  administrative  record. 
E>ocuments  relating  exclusively  to 
liability  sr  calculation  of  compensable 
values  will  ordinarily  not  be  included  in 
the  administrative  record. 


(d)  Level  of  detail  The  contents  and 
level  of  detail  of  the  record  will  vary 
according  to  the  type  of  procedure 
selected.  Certain  types  of  information 
will  be  common  to  all  assessments, 
regardless  of  the  type  of  procedure 
selected.  However,  the  volume  of 
material  compiled  for  the  administrative 
record  should  be  consistent  with  the 
scope  of  the  assessment  and  restoration. 

(e)  Supplementing  the  record.  (1) 
Supplements  to  the  record  may  be 
allowed  if  the: 

(i)  Interested  party  did  not  receive 
actual  or  constructive  notice  of  the  Draft 
Assessment/Restoration  Plan  and  the 
opportunity  to  comment  on  the  plan; 

(ii)  Information  submitted  does  not 
duplicate  information  already  contained 
in  the  administrative  record;  and 

(iii)  Information  raises  sufficiently 
significant  issues  regarding  the  scope, 
effectiveness,  or  cost  of  the  plan  as  to 
warrant  having  the  trustee(s)  reconsider 
the  plan. 

(2)  Where  the  Draft  Assessment/ 
Restoration  Plan  provides  for  the 
development  of  certain  components  at  a 
later  date,  the  information  or  documents 
used  to  develop  these  components 
should  be  added  to  the  administrative 
record  as  they  become  available. 

(3)  Where  the  Draft  Assessment/ 
Restoration  Plan  is  modified,  the  public 
will  have  the  right  to  review  and 
comment  upon  modifications  that  are, 
in  the  opinion  of  the  trustee(s), 
significant. 

(4)  Where  the  Final  Restoration  Plan 
of  §  990.84  is  a  result  of  significant 
modifications  of  the  restoration 
component  in  the  Report  of  Assessment, 
the  administrative  record  should  be 
supplemented  with  any  additional 
material  or  data  considered  in 
developing  that  modification. 

(f)  Availability  of  the  administrative 
record.  (1)  To  the  extent  practicable,  the 
administrative  record  should  be 
compiled  and  made  available  for  review 
and  comment  as  documents  are 
generated  or  received  by  the  trustee(s). 
However,  the  degree  of  public  notice 
and  involvement  in  the  administrative 
record  should  be  determined  by  the 
trustee{s)  on  a  case-by-case  basis. 

(2)  The  administrative  record  should 
be  made  available  for  public  review  and 
comment  concurrently  with  the  Draft 
Assessment/Restoration  Plan. 

(g)  Judicial  review.  The  administrative 
record  shall  form  the  basis  of  review  of 
the  Report  of  Assessment  in  any  judicial 
or  administrative  proceeding. 

S  990.16   Prespill  planning. 

(a)  Prespill  planning.  To  the  extent 
practicable  and  in  conjunction  with 
other  willing  participants  where 


appropriate,  the  trustee(s)  should 
conduct  the  following  prespill  activities: 

(1)  Develop  a  natural  resource  damage 
assessment  management  and  technical 
team.  The  size  of  the  team  should  be  a 
function  of  the  scope  and  complexity  of 
the  assessment. 

(2)  Identify  outside  experts  to  assist  in 
the  design  and  conduct  of  studies,  and 
serve  in  independent  peer  review; 

(3)  Identify  support  services; 

(4). Collect  information  on  natural 
resources  and/or  services  potentially 
affected  by  discharge  of  oil  along  high 
risk  areas; 

(5)  Identify  the  potential  trustee(s) 
and  a  process  to  designate  a  lead 
administrative  trustee  (LAT).  using 
guidance  in  paragraph  (b)  of  this  section 
at  sites  that  may  be  affected  by 
discharges  of  oil; 

(6)  Identify  sources  of  information  for 
background  data; 

(7)  Design  a  general  approach  and 
develop  protocols  for  an  early  sampling 
program;  and 

(8)  Establish  a  centralized  data 
management  system  for  natural  resource 
damage  assessment  baseline  data. 

(b)  Lead  Administrative  Trustee.  (1) 
Trustees  are  encouraged  to  cooperate 
and  coordinate  any  assessment  that 
involves  coexisting  or  contiguous 
natural  resources  or  concurrent 
jurisdiction.  They  may  arrange  to  divide 
responsibility  for  implementing  the 
assessment  in  any  manner  that  is  agreed 
to  by  all  of  the  affected  natural  resource 
trustees  with  the  following  conditions: 

(i)  A  lead  administrative  trustee 
should  be  designated  to  administer  the 
assessment.  The  lead  administrative 
trustee  should  act  as  coordinator  and 
contact  regarding  all  aspects  of  the 
assessment.  The  lead  administrative 
trustee  should  be  designated  by  mutual 
agreement  of  all  the  natural  resource 
trustees. 

(ii)  If  there  is  a  reasonable  basis  for 
dividing  the  assessment,  the  natural 
resource  trustees  may  act  independently 
and  pursue  separate  assessments, 
actions,  or  claims  so  long  as  the  claims 
do  not  overlap.  In  these  instances,  the 
natural  resource  trustees  should 
coordinate  their  efforts,  particularly 
those  concerning  the  sharing  of  data  and 
the  development  of  the  Draft 
Assessment/Restoration  Plan  (DARP). 

(iii)  If  a  natural  resource  trustee(s) 
takes  action  as  a  result  of  a  discharge  of 
oil  prior  to  the  designation  of  a  lead 
administrative  trustee,  all  damage 
assessment  actions  performed  by  that 
trustee(s)  shall  be  documented  and 
transmitted  to  the  lead  administrative 
trustee  to  avoid  duplication  of  efforts 
and  double  counting. 


(2)  If  the  discharge  affects  trust 
resources  of  the  other  natural  resource 
trustee(s)  as  a  result  of  coexisting  or 
contiguous  natural  resources  or 
concurrent  jurisdiction,  the  trustee(s) 
may  conduct  an  assessment  pursuant  to 
this  rule  without  designating  a  lead 
administrative  trustee.  However,  if 
appointed  the  lead  administrative 
trustee,  conductirig  an  assessment 
pursuant  to  this  rule,  shall  ensure  that 
all  other  known  affected  natural 
resource  trustees  are  notified  that  a 
DARP  is  being  developed.  This 
notification  shall  include  the  results  of 
the  Preassessment  Phase. 

(c)  Regional  restoration  plan.  The 
trustee(s)  is  encouraged  in  prespill 
planning  to  develop  Regional 
Restoration  Plans.  These  plans  should 
be  developed,  or  existing  plans 
modified,  through  a  public  review  and 
comment  process  consistent  with  the 
restoration  plarming  process  described  -• 
in  subpart  G  of  this  part. 

(d)  Trustee  memorandum  of 
understanding  (MOU).  It  is  strongly 
recommended  that,  to  the  extent 
practicable,  natural  resource  trustees,  on 
some  logical  geographic  or  political 
basis,  enter  into  a  Memorandum  of 
Understanding  (MOU)  to  ensure  the 
coordination  and  cooperation  of  the 
trustees  in  the  initiation  of  assessment 
and  assessment  of  damage 
determination  for  injuries  to  natural 
resources  and/or  services  resulting  from 
a  discharge  of  oil  and  the  application  of 
any  natural  resource  damages  recovered 
toward  the  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  natural  resources. 

The  MOU  is  recommended  because  of 
the  importance  of  integrating  and 
coordinating  the  assessment  of  natural 
resource  damages  for  injuries  to  natural 
resources  affected  by  a  discharge, 
seeking  compensation  for  those  injuries 
to  natural  resources  and/or  services,  and 
restoration  of  those  affected  resources 
and/or  services.  This  MOU  should  be 
prepared  either  in  anticipation  of  a 
discharge  of  oil  or  as  soon  as  possible 
after  an  actual  discharge  of  oil.  A 
sample  MOU  is  given  in  Appendix  A  of 
this  part. 

§990.17    Participation  of  the  responsible 
partyOes)  RP(s). 

(a)  General.  When  practicable,  the 
trustee(s)  should  seek  the  participation 
of  the  responsible  party(ies)  in  the 
natural  resource  damage  assessment 
process.  Such  participation  is  not 
mandatory  and  is  at  the  discretion  of  the 
trustee(s). 

(b)  Prespill  activities.  The  trustee(s)  is 
encouraged  to  invite  the  participation  of 
the  potential  responsible  party(ies)  in 


prespill  planning  activities  authorized 
in  §  990.16  of  this  part.  Where 
practicable,  such  prespill  planning  shall 
be  in  connection  or  coordination  with 
the  development  of  Area  Contingency 
Plans  authorized  under  section  4202  of 
OPA.  In  their  prespill  plans,  the 
trustee(s)  and  potential  responsible 
party(ies)  may  consider,  but  not  be 
limited  to,  the  following:  identification 
of  likely  natural  resources  at  risk, 
possible  protective  measures  taken  in 
the  event  of  a  discharge,  and 
identification  of  personnel  and  agencies 
likely  involved  in  the  event  of  a 
discharge. 

(c)  Preassessment  activities.  If  deemed 
practicable  by  the  trustee(s),  the 
trustee(s)  should  invite  the  responsible 
part'y(ies)  to  participate  in  the  conduct 
of  the  Preassessment  Phase  in 
accordance  with  §  990.20  of  this  part. 

(d)  Assessment  activities— (\)  Offer  to 
participate.  Upon  completion  of  the 
preassessment  and  determination  by  the 
trustee(s)  under  §  990.23  of  this  part  to 
continue  assessment  procedures  under 
subpart  F  (EDA)  or  subpart  G  (CDA)  of 
this  part,  the  trustee(s)  should  invite  the 
participation  of  the  identified  RP(s)  in 
such  assessment  actions.  Such  offer 
shall  be  in  writing  and  will  serve  as  the 
notification  under  §  990.23(c)  of  this 
part.  The  RP(s)  shall  have  ten  calendar 
days  to  respond  to  the  trustee's(s') 
invitation.  Sampling  or  data  collection 
and  emergency  restoration  that  are 
appropriate  and  necessary  during  the 
ten-day  waiting  period  may  continue.  If 
the  RP(s)  has  not  responded  to  the 
trustee(s)  in  that  time,  the  tnistee(s)  may 
continue  activities  geared  towards  the 
conduct  of  a  solo  assessment/restoration 
process. 

(2)  Development  of  agreement.  If  the 
responsible  party(ies)  indicates  a 
willingness  to  participate  in  further 
assessment  activities,  the  trustee(s)  and 
RP(s)  shall,  in  good  faith,  initiate 
negotiations  to  develop  an  enforceable 
agreement  considering  the  guidance  in 
subsection  (f)  of  this  section.  However, 
such  negotiations  should  not  prevent 
the  trustee(s)  from  conducting 
assessment  activities  during  this  time 
period.  Such  agreement  may  address  all 
or  any  part  of  the  damage  assessment 
and  may  be  conditioned  upon  the  RP(s) 
agreement  to  pay  trustee  costs.  If  the 
trustee(s)  and  RP(s)  cannot  reach  any 
agreement  within  45  calendar  days  from 
the  first  day  of  negotiations,  the 
trustee(s)  may  continue  activities  geared 
towards  a  solo  assessment/restoration 
process. 

(3)  Draft  Assessment/Restoration  Plan. 
The  participation  of  the  responsible 
party(ies)  must  be  specifically  noted  in 
the  Draft  Assessment/Restoration  Plan 
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developed  under  subpart  C  of  this  part 
in  order  to  provide  an  adequate 
opportunity  for  public  review. 

(e)  Restoration  activities.  The 
trustee(s)  and  resfwnsible  party(ies)  may 
agree  to  participate  jointly  in  restoration 
activities  identified  in  the  Restoration 
Plan  developed  through  any  of  the 
assessment  procedures  identified  in  this 
part.  In  determining  whether  to  invite 
the  responsible  party(ies),  the  trustee(s) 
may  consider,  but  not  be  limited  to,  the 
following  factors: 

(1)  The  willingness  of  the  responsible 
party(ies)  to  participate  in  restoration 
activities  (If  the  responsible  party(ies) 
has  not  participated  in  earlier  phases  of 
the  assessment,  the  trustee(s)  may  also 
consider  the  reasons  for  the  responsible 
party(ies)  not  participating  in  those 
earlier  activities.); 

(2)  The  ability  (knowledge,  expertise, 
personnel)  of  the  responsible  party(ies) 
to  participate  in  restoration  activities;  _ 
and 

(3)  The  willingness  of  the  responsible 
party(ies)  to  pay  for  restoration  activities 
and  for  trustee  costs. 

(f)  Jointly-conducted  phased 
assessments. 

(1)  To  encourage  cooperative 
assessments,  the  trustee(s)  and 
responsible  partyf  ies)  are  authorized  to 
enter  into  enforceable  agreements  to 
jointly  conduct  any  assessment 
activities  in  steps  or  phases.  These 
enforceable  agreements  should  contain, 
but  are  not  hmited  to.  the  following 
provisions: 

(i)  Identification  of  the  step  or  phase 
iointly  conducted  and  end  product  of 
enforceable  agreement  (data  collection, 
data  analysis,  etc.); 

(ii)  Identification  of  the  activities  and 
responsibilities  of  the  respective  parties; 

(iii)  Conditions  for  terminating  the 
enforceable  agreement; 

(iv)  Provisions  for  nonperformance; 

(v)  Provision  that  the  end  product  of 
the  enforceable  agreement  (data,  studies, 
and  other  information)  will  be  included 
in  the  administrative  record; 

(vi)  Provisions  for  funding  for  the 
various  activities;  and 

(vii)  An  agreement  that  end  products 
of  the  joint  effort  cannot  be  challenged 
by  either  party  with  collateral  data, 
studies,  and  other  information,  collected 
outside  the  joint  assessment  process. 

(2)  The  trustee(s)  and  responsible 
party(ies)  should  stipulate  that  all  data, 
studies,  and  other  information,  jointly 
collected  shall  be  included  in  the 
administrative  record  at  the  completion 
of  each  enforceable  agreement.  The 
trustee(s)  and  RP(s)  should  also 
stipulate  that  each  party  to  the 
agreement  will  be  barred  from 
introducing  new  or  di^erent  data. 


studies,  or  other  information  collected 
outside  he  joint  process  to  challenge 
the  joinfly  collected  data  in  either  a 
judicial  br  administrative  proceeding 
under  C  ?A. 

(3)  A I  ample  enforceable  agreement  is 
given  in  appendix  B  of  this  part. 

§990.1 8  j  Compliance  with  other  af)pUcal>le 
laws  and  statutes. 

(a)  WdrJcer  human  health  and  safety. 
All  worler  human  health  and  safety 
considei  ations  specified  in  the  NCP  for 
response  actions  shall  also  apply  to  the 
assessmi  snt/restoration  process. 

(b)  Re.  iource  protection.  Before  taking 
any  acti(  ins  under  this  part,  particularly 
before  ta  king  samples  or  making 
determii  lations  of  restoration  or 
replacen  lent.  compUance  is  required 
with  an]  applicable  statutory 
consulta  tion  or  review  requirements, 
includir  j.  but  not  Umited  to.  the 
Endange  red  Species  Act:  the  Migratory 
Bird  Tre  ity  Act;  the  Marine  Protection. 
Researcl ,  and  Sanctuaries  Act;  and  the 
Marine  Mammal  Protection  Act,  that 
may  govern  the  taking  of  samples  or  in 
other  wa  ys  affect  alternative 
manager  lent  actions. 

(c)  Sto  te  laws.  Nothing  in  this  part 
shall  affi  ct,  or  be  construed  or 
interprel  ed  as  preempting,  any  state  or 
political  subdivision  thereof  from 
promulg  iting  natural  resource  damage 
assessment  regulations  under  applicable 
state  or  common  law.  Nothing  in  this 
part  shall  affect  or  be  construed  or 
interpret  ad  as  preempting  any  state  or 
pohtical  subdivision  thereof  from  the 
use  of  th  5ir  applicable  natural  resource 
damage  i  ssessment  regulations  under 
applicab  e  state  or  common  law. 

§990.19    Review  of  regulatfcMts. 

NOAA  plans  to  review  and  revise  as 
appropri  Jte  these  regulations  as  of^en  as 
necessar  i,  but  no  less  than  once  every 
five  year  (. 

Subpart  »— Preassessment  Phase 

o 

§  990.20    Preassessment  phase    Qoneral. 

(a)  Put  Jose/Scope.  The  Preassessment 
Phase  pr  »vides  for  early  action  in  the 
case  of  a  discharge  of  oil  through  a  two- 
step  pnx  ess  consisting  of: 

Preassesi  ment  Determination,  to  decide 
whether  :o  continue  with 
preassessment;  and  Damage  Assessment 
Determination,  to  decide  which  damage 
assessmant  procedure  to  conduct,  if  any. 
This  pro^ss  is  based  on  limited  data 
collection  and  analysis.  This  part  also 
provides, for  notification,  coordination, 
estimatic  n  of  assessment  costs, 
reportinj ,  and  emergency  restoration. 

(b)  Atoi  ification.  (1)  Notification 
should  b^  consistent  with  the  NCP. 
Accordiijg  to  the  NCP,  the  OSC  or  lead 
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response  agency  generally  provides 
notification  to  the  natural  resource 
trustee(s)  when  natural  resources  and/or 
services  may  be  injured  by  a  discharge 
of  oil.  If  the  trustee(s)  learns  of  an 
unidentified  or  unreported  discharge  of 
oil,  the  trustee(s)  shall  report  that 
discharge  to  the  appropriate  authority  as 
designated  in  the  NCP. 

(2)  After  learning  of  a  discharge  of  oil, 
the  trustee(s)  should  attempt  to  notify 
all  other  knovm  potential  trustees  of  the 
pos,sibility  of  a  natural  resource  damage 
assessment.  Actions  taken  by  the 
trustee(s)  shall  be  consistent  with  the 
NCP  and  this  subpart. 

(3)  In  addition,  in  accordance  with 
section  1011  of  OPA,  the  OSC  or  lead 
response  agency  shall  consult  with  the 
affected  trustee(s)  concerning  removal 
actions. 

(c)  Coordination.  The  trustee(s) 
should  coordinate  the  Preassessment 
Phase  with  the  response  agency(ies).  as 
appropriate,  consistent  with  the  NCP 
and  prespill  plans  developed  pursuant 
to  OPA.  To  the  extent  practicable,  the 
Preassessment  Phase  should  also  be 
coordinated  with  the  trustee(s)  whose 
natural  resources  and/or  services  are 
affected  by  the  discharge  of  oil.  The 
trustee(s)  may  invite  the  RP(s)  to 
participate  in  the  Preassessment  Phase. 

(d)  Preassessment  Phase  costs.  (1) 
Preassessment  Phase  costs  include  and 
are  recoverable  only  for  trustee- 
approved  activities  that  deal  directly 
with  preassessment.  Examples  of 
preassessment  costs  include,  but  are  not 
limited  to.  costs  necessary  for 
Notification;  coordination: 
Preassessment  Determination:  Damage 
Assessment  Determination:  data 
collection  and  analysis;  report 
preparation,  and  emergency  restoration. 

(2)  Preassessment  Phase  costs  shall 
not  reflect  response-related  actions  and 
non-incident  specific  activities 
performed  by  the  trustee(s)  in  the^ 
management  of  natural  resources  and/or 
services. 

(3)  The  costs  stipulated  in  §990.20 
(d)(1)  shall  be  supported  with 
appropriate  and  sufficient 
documentation. 

(e)  Preassessment  Phase  Report.  At 
the  conclusion  of  the  Preassessment 
Phase,  the  trustee(s)  shall  prepare  a 
Preassessment  Phase  Report 
documenting  all  preassessment  actions 
taken,  estimated  costs  related  to  those 
actions,  and  decisions  to  proceed  with 
preassessment  and  damage  assessment/ 
restoration  actions.  If  no  additional 
actions  are  undertaken,  the 
Preassessment  Report  becomes  the 
Report  of  Assessment.  If  the  trustee(s) 
conducts  further  actions,  the 
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Preassessment  Phase  Report  becomes  a 
part  of  the  Report  of  Assessment. 

§  990.^    Preassessment  phase— 
prsesaessment  detennlnaUon. 

(a)  Purpose.  Following  notification  of 
a  discharge  of  oil,  the  trustee(s)  shall 
conduct  a  Preassessment  Determination 
to  decide  whether  to  continue  writh  the 
Preassessment  Phase. 

(b)  Scope.  The  trustee(s)  shall  gather 
readily  available  information  on  the 
nature  of  the  discharge  and 
environmental  setting,  i.e., 
circumstances  of  the  discharge  incident, 
oil  characteristics,  nature  of  Sie 
receiving  environment,  and  natural 
resources  and/or  services 
characteristics. 

(c)  Conditions.  Using  such 
information,  the  trustee(s)  will  decide  if 
the  following  conditions  are  met: 

(1)  The  discharge  does  not  qualify  for 
an  exclusion  under  section  1002(c)  of 
OPA; 

(2)  Trust  natural  resources,  as  defined 
by  OPA,  and/or  services  may  be 
adversely  affected  by  the  discharge;  and 

(3)  There  is  a  reasonable  probabiUty 
that  the  trustee(s)  can  make  a  successful 
damage  claim  based  on  the  scientific, 
economic,  and  legal  merits  of  the  case, 
i.e..  potential  for  injury  resulting  from 
the  discharge  and  successful  and 
meaningful  restoration  and/or 
compensation. 

(d)  Continuing  with  preassessment.  If 
these  conditions  are  met,  the  trustee(s) 
may  continue  with  the  Preassessment 
Phase.  If  all  conditions  are  not  met. 
further  preassessment  activities  should 
not  be  conducted. 


§990.22    Praessessmem ph8ee-<lamege 
asaessment  dalanninaVon. 

(a)  Purpose.  Following  the  decision  to 
proceed  with  the  Preassessment  Phase, 
the  trustee(s)  collects  data  sufficient  tq 
decide  which  damage  assessment 
procedures  to  conduct,  if  any. 

(b)  Scope.  Damage  Assessment 
Determination  requires  that  the 
trustee(s): 

(1)  Characterize  the  discharge  and 
environmental  setting  based  on  similar 
but  more  detailed  data  collection  and 
analysis  efforts  conducted  in 
Preassessment  Determination, 
encompassing  circumstances  of  the 
discharge  incident,  oil  characteristics, 
nature  of  the  receiving  environment, 
and  natural  resources  and/or  services 
characteristics; 

(2)  Determine  potential  exposure 
based  on  direct  and  indirect  exposure  or 
the  threat  of  exposure; 

(3)  Determine  potential  injury  based 
on  phjpsical,  chemical,  biological,  or 
other  attributes  of  the  natural  resource 
and/or  service; 


(4)  Characterize  the  potential  risk 
(probable  cause-effect  associations)  to 
■natural  resources  and/or  services  based 
on  the  weight  of  evidence  and  best 
professional  judgment  of  the 
information  developed  above; 

(5)  Estimate  extent  of  injury  to  natural 
resources  and/or  services  based  on 
spatial  and  temporal  boimdaries;  and 

(6)  Estimate  damages  based  on 
possible  environmental  and/or 
economic  values,  likely  cost  of 
restoration  actions,  and  all  assessment- 
related  costs. 

(c)  Additional  injury  determination 
studies.  If  the  trustee(s)  determines  that 
no  further  assessment  activities  are  to  be 
conducted,  but  that  additional 
information  regarding  the  discharge  may 
be  beneficial,  the  trustee(s)  with  or 
without  the  RP(s)  may  decide  to 
conduct  limited  injury  determination 
studies  to  collect  additional  information 
verifying  that  no  significant  injury  to 
natural  resources  and/or  sen-ices  has 
resulted  from  the  discharge.  Where  no 
injury  is  identified,  the  costs  of  such 
studies  are  not  recoverable  under  this 
subpart  and  shall  be  borne  by  the 
trustee(s).  Should  such  additional 
studies  indicate  that  significant  and 
quantifiable  injury  has  occurred  to 
natural  resources  and/or  services,  the 
trustee(s)  may  reinitiate  the 
Preassessment  Phase  and  the  costs  are 
then  part  of  the  assessment  costs. 

§990.23    Preessesimsnt  phase    damage 
asaessment  selection. 

(a)  Decision  on  type  of  assessment 
The  trustee(s),  at  his  discretion,  may 
select  any  of  the  following  assessment 
procedures  at  the  completion  of  the 
Preassessment  Phase: 

(1)  Compensation  Formula: 

(2)  Type  A  model; 

(3)  Expedited  Damage  Assessment 
(EDA);  or 

(4)  Comprehensive  Damage 
Assessment  (CDA). 

(b)  Parallel  assessments.  The 
trustee(s)  may  use  more  than  one 
procedive  for  a  discharge  of  oil. 
provided  there  is  no  double  counting. 

(c)  Responsible  Party  option.  The 
RP(s)  may  request  the  trustee(s)  to 
conduct  an  EDA  or  CDA  procedure,  so 
long  as  the  costs  of  that  study  are 
provided  by  the  RP(8)  in  advance  of 
conducting  the  procedure. 

(d)  Estimates.  Using  the  estimates 
developed  in  §  990.22(b)(6).  the 
trustee(s)  should  select  the  assessment 
procedure(s)  that  is  reasonable.  These 
estimates  will  necessarily  be  of  a 
preUminary  nature,  subject  to  change  as 
more  information  is  obtained.  The 
trustee(s)  may  select  from  the 


procedures  identified  in  subparts  D,  E, 
F,  and  G  of  this  part. 

(e)  General  considerations.  The 
trustee(s)  should  examine  the  following 
general  considerations  for  the  most 
appropriate  damage  assessment 
procedure: 

(1)  The  size  and  nature  of  the 
discharge  and  environmental  setting; 

(2)  The  extent  to  which  the  discharge 
of  oil  is  expected  to  cause  injury  to 
natural  resources  and/or  services; 

(3)  The  expected  environoiental  and/ 
or  economic  values  provided  by  those 
affected  natural  resources  and/or 
services; 

(4)  The  extent  to  which  response 
actions  carried  out  or  planned  will 
avoid  further  injury  to  natural  resources 
and/or  services  without  further  action; 

(5)  The  extent  to  which  the  discharge 
meets  the  conditions  for  using  the 
selected  damage  assessment  procedures; 

(6)  The  extent  to  which  injury  to 
natural  resources  and/or  services  can  be 
determined  with  available  information 
and  quantification  methods; 

(7)  The  extent  to  which  restoration 
alternatives  can  return  injured  natural 
resources  and/or  services  to  their 
baseline  or  comparable  conditions; 

(8)  The  extent  to  which  damages 
based  upon  injury  to  natural  resources 
and/or  services  can  be  determined  with 
available  information  and  quantification 
methods;  and 

(9)  Whether  the  anticipated  damage 
assessment  procedure(s]  is  cost 
effective. 

(0  Specific  factors.  The  trustee(s) 
should  consider  the  following  specific 
factors  in  selecting  a  particular  damage 
assessment  procedure. 

(1)  Compensation  formulas.  The 
Compensation  Formulas  require  the 
least  amount  of  information  concerning 
the  discharge.  All  information  necessary 
for  the  use  of  the  procedures  is  likely 
gathered  during  the  Preassessment 
Phase.  Procedures  for  conducting  the 
compensation  formulas  are  found  in 
subpart  D  of  this  part.  The  trustee(s) 
shall  consider,  but  not  be  limited  to,  the 
following  factors  when  determining 
whether  use  of  the  compensation 
formulas  is  appropriate: 

(i)  The  amount  of  the  discharge  is 
between  10  gallons  and  50.000  gallons, 
24  hours  after  the  discharge  begins; 

(ii)  The  likely  injury  and  damages 
resulting  from  the  discharge  are 
appropriate  for  calculation  using  the 
compensation  formulas  as  described  in 
either:  "CompensaUon  Formula  for 
Natural  Resource  Damage  Assessments 
under  OPA:  Oil  Spills  into  Estuarine 
and  Marine  Environments,  Volumes  I- 
IV"  or  "Compensation  Formula  for 
Natiu^l  Resource  Damage  Assessments 
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under  OPA:  Oil  Spills  into  Inland 
(Freshwater)  Waters,  Volumes  I-m"; 
and 

(iii)  The  discharge  is  of  the  nature 
where  the  accurate  quantification  of 
injury  and  damages  would  not  be  cost- 
effective  in  the  determination  of  the 
trustee(s). 

(2)  Type  A  models.  Any  one  of  the 
Type  A  models  found  at  43  CFR  part  11 
subpart  D  may  be  used  to  determine  the 
damages  resulting  from  a  discharge. 
Procedures  for  conducting  the  Type  A 
models  are  found  in  subpart  E  of  Uiis 
part.  The  trustee(s)  shall  consider,  but 
not  be  limited  to,  the  following  factors 
when  determining  whether  use  of  a 
Type  A  model  is  appropriate: 

U)  The  conditions  of  the  discharge  are 
sufficiently  similar  to  the  conditions  of 
43  cm  11.33(b); 

(ii)  The  compensation  formulas  of 
subpart  D  of  this  part  are  not  sufficient 
alone  to  estimate  the  injury  and 
damages  resulting  from  the  discharge; 
and 

(iii)  There  is  no  other  cost-effective 
procedure  available  to  estimate  the 
injury  and  damages  resulting  from  the 
discharge. 

(3)  Expedited  Damage  Assessment 
(EDA).  This  procedure  focuses  the 
trustee(s)  on  determining  and 
quantifying  injuries  to  selected  natural 
resources  and/or  services.  Procedures 
for  conducting  an  EDA  are  found  in 
subpart  F  of  this  part.  The  trustee(s)  may 
determine  that  the  use  of  an  expedited 
damage  assessment  procedure  is 
appropriate  after  considering,  but  not 
limited  to,  the  following  factors: 

(i)  The  use  of  the  compensation 
formula  or  Type  A  model  alone  may  not 
sufficiently  account  for  the  injury  and 
damages  resulting  &t)m  the  discharge; 

(ii)  There  is  readily  available 
information  on  the  nature  of  the 
discharge  and  its  effect  on  natural 
resources  and/or  services; 

(iii)  The  injury  and  damages  resulting 
&x)ra  the  discharge  can  be  adequately 
calculated  by  conducting  limited, 
focused  injury  determination/ 
quantification  and  compensable  values 
studies  as  outlined  in  subpart  F  of  this 
part;  or 

(iv)  Potential  restoration  actions  can 
be  implemented  without  complex, 
prolonged  injury  determination/ 
quantification  and  compensable  values 
studies. 

(4)  Comprehensive  Damage 
Assessment  (CDA).  The  trustee(s)  may 
determine  that  the  circumstances  of  the 
particular  discharge  will  require  a  more 
lengthy  and  detailed  damage 
assessment.  Procedures  for  conducting  a 
CDA  are  found  in  subpart  G  of  this  part. 
The  trustee(s)  shall  consider,  but  not  be 
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limited  to,  the  following  factors  in 
selecting  b  CDA: 

(i)  The  injury  and  damages  resulting 
frt)m  the  liischarge  can  best  be 
determined  through  a  complex, 
prolonged  process,  involving  a  broad 
scope  of  injury  determination/ 
quantification  and  compensable  values 
studies;  j 

(ii)  Information  concerning  the  nature 
of  the  discharge  and  its  effects  on  the 
natural  resources  and/or  services  at  risk 
is  not  readily  available;  and 

(iii)  Potential  restoration  actions 
cannot  ba  determined  or  implemented 
without  aibstantive  injury 
determini  ition/quantification  and 
compensj  ble  values  studies. 

i  990^4     *rea«— Mtnent  phase— data 
collection  ind  analysis. 

(a)  Purj  >ose.  The  purpose  of  data 
collectioi  and  analysis  (data  collection) 
in  the  Pre  assessment  Phase  is  to  ensure 
that  ther^is  sufficient  information  to 
evaluate  ijhe  risk  to  natural  resources 
and/or  services  resulting  from  the 
discharge!  of  oil. 

(b)  Scope.  (1)  The  trustee(s)  may 
conduct  limited  data  collection 
throu^o^t  the  Preassessment  Phase. 

(2)  Only  information  on  natural 
re80iux»S;  and/or  services  that  is  related 
to  the  discharge,  and  considered 
relevant  tb  the  assessment  process, 
restoratiop  alternatives  likely  to  be 
implemented,  and/or  compensable 
values,  should  be  collected.  Such 
informatipn  serves  as  the  basis  for  the 
Assessment  Phase. 

(3)  Whin  practicable,  data  collection 
protocols  land  Quality  Assurance  (QA) 
procedurfs  should  follow  the  guidance 
provided  tn  subpart  C  of  this  part. 

(4)  Whin  reasonably  practicable,  the 
trustee(s)  should  collect  the  following 
types  of  ipformation  during  the 
PrBassesstnent  Phase: 

(i)  Datajnecessary  to  make  a 
determination  to  proceed  with  the 
Preassesstnent  Phase; 

(ii)  Epl^meral  or  perishable  data  that 
may  be  lost  if  not  collected 
immedia^ly;  and 

(iii)  Necessary  data  that  serves  as  the 
basis  for  tbe  selected  damage 
assessment  procediue,  the  absence  of 
which  daia  would  prevent  the  trustee(s) 
from  prodeeding  with  damage 
assessmeat  determination  of  §990.23, 
i.e.,  inputjinto  the  compensation 
formulas  Or  Type  A  models,  or  the  study 
design  fof  the  EDA  or  CDA. 

(5)  The  trustee(s)  is  encouraged  to 
collect  baseline,  reference,  control,  or 
other  necessary  information  to 
determini  the  appropriate  assessment 
proceduris  to  the  extent  that  such 
information  is  available  or  can  be 
readily  determined. 
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$  990^   Prsassassment  phi 
emergency  restoration. 

(a)  Purpose.  After  notification  and 
during  response,  the  trustee(s),  with  the 
approval  of  the  OSC,  may  undertake 
emergency  restoration  such  that  it  does 
not  interfere  with  response  actions. 
Emergency  restoration  is  deemed 
necessary  to  restore  natural  resources 
and/or  services  in  those  limited 
situations  where  the  imminent  loss  of 
that  resource  and/or  service  may  occur 
before  any  assessment  of  injury  and 
restoration  plan  could  be  developed  and 
implemented. 

(b)  Costs.  Any  costs  associated  with 
emergency  restoration  may  be  claimed 
as  part  of  the  damage  claim  or  as 
uncompensated  claims  under  section 
1012(a)(4)  of  OPA. 

Subpart  C— Draft  Assessment 
Restoration  Plan 

§  990.30    Draft  assessment/restoration 
plan— general. 

(a)  Purpose.  The  purpose  of  the  Draft 
Assessment/Restoration  Plan  (DARP)  is 
to  ensure  that  the  assessment/ 
restoration  is  performed  in  a  planned, 
cost-effective,  and  systematic  manner, 
and  provide  for  public  review  and 
comment  of  the  restoration  plans  as 
required  under  section  1006  of  OPA. 

(b)  DARP  requirement.  The  trustee(s) 
shall  develop  plans  for  the  assessment 
of  damages  and  restoration  of  natural 
resources  and/or  services  affected  by  the 
discharge.  These  plans  shall  be 
developed  in  accordance  with  the 
requirements  and  procedures  provided 
in  this  subpart  and  in  subparts  D,  E,  F, 
and  G  of  this  part. 

(c)  Prespill  plans.  To  the  maximum 
extent  practicable,  a  DARP  developed 
by  the  trustee(s)  under  this  subpart  shall 
be  consistent  with  any  applicable 
prespill  plans  completed  under 

§  990.16,  unless  the  trustee(s)  justifies 
and  documents  the  departure  from  such 
plans. 

(d)  Administrative  Record.  Report  of 
Assessment.  The  DARP,  along  with  any 
significant  modifications  and  associated 
comments  and  responses,  shall  be 
placed  in  the  administrative  record.  The 
DARP,  as  modified  after  public  review, 
as  appropriate,  is  the  basis  of  the  Report 
of  Assessment. 

(e)  Plan  approval.  The  tru6tee(s)  shall 
have  final  approval  as  to  the  content 
and  development  of  the  DARP. 

(f)  NEPA  compliance.  The  DARP  shall 
be  developed  in  order  to  fulfill 
applicable  NEPA  requirements. 


$990.31    Draft  assessment/restoration 
plan— content 

(a)  General.  (1)  The  DARP  shall 
address  the  four  major  components  of 
the  Assessment  Phase,  the: 

(i)  Injury  determination  component, 
i.e.,  results  of  injury  determination 
studies,  to  the  extent  they  are  known, 
with  documentation  of  those  results; 

(ii)  Injury  quantification  component, 
i.e.,  the  results  of  quantification  studies, 
to  the  extent  they  can  be  calculated, 
with  documentation  of  those  results; 

(iii)  Restoration  planning  component, 
i.e.,  the  evaluation,  selection,  and 
estimated  cost  of  planned  restoration 
actions;  and 

(iv)  Compensable  values -component, 
i.e.,  valuation  studies  planned,  subject 
to  §  990.32(c)(4)  of  this  part,  with  the 
results  of  those  studies  if  deemed 
appropriate  by  the  trustee(s). 

(2)  For  CDAs,  where  there  are 
prolonged  (multi-year)  pfans,  the  • 
trustee(s)  need  not  develop  all 
components  of  the  DARP 
simultaneously,  but  may  develop 
annual  reports  to  update  the  DARP  as 
the  assessment  progresses. 

(b)  DARP  information  requirements. 
The  DARP  should  include: 

(1)  A  brief  identification  of  the 
discbarge  of  concern  l)ased  upon 
information  from  the  Preassessment 
Phase; 

(2)  Descriptions  of  the  natural 
resources  and/or  services  involved; 

(3)  A  statement  of  authority  for 
asserting  trusteeship,  or  co-trusteeship, 
for  those  natural  resources  and/or 
services  considered  in  the  DARP; 

(4)  The  Preassessment  Phase  Report; 
and 

(5)  Those  requirements  of  each  of  the 
assessment  procedures,  described  in 
subparts  D,  E.  F.  and  G  of  this  part,  used 
by  the  trustee(s). 

(c)  Level  of  detail.  The  level  of  detail 
for  each  component  of  the  DARP  shall 
be  consistent  with  what  is  appropriate 
for  the  type  of  assessment  procedures 
being  conducted. 
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§  990.32    Draft  assessment/restoration 
plar>— developmenL 

(a)  Timing  of  DARP  development.  (1) 
Following  the  development  ajid  trustee 
approval  of  the  injury  determination 
and  quantification  components  of  the 
DARP,  the  trustee(s)  should  implement 
those  components  of  the  DARP  to  the 
extent  practicable. 

(2)  As  data  are  produced  in  the  injury 
determination  and  quantification 
components,  the  trustee(s)  should 
complete  the  restoration  component  and 
the  design  of  the  compensable  values 
component  for  the  injured  natural 
resources  and/or  services. 


(b)  Development  requirements  for 
multiple  trustees.  The  trustee(s)  should 
fulfill  the  following  requirements  in 
developing  a  DARP  for  assessments  in 
which  there  are  multiple  trustees: 

(1)  A  lead  administrative  trustee 
should  be  designated  to  administer  the 
DARP.  The  lead  administrative  trustee 
should  act  as  coordinator  and  contact 
regarding  all  aspects  of  the  DARP. 

(2)  The  trustees  are  encouraged  to 
cooperate  and  coordinate  any  DARP  that 
involves  coexisting  or  contiguous 
natural  resources  or  concurrent 
jurisdiction.  They  may  arrange  to  divide 
responsibility  for  implementing  the 
components  of  the  assessment  in  any 
manner  that  is  agreed  upon  by  all  of  the 
affected  natural  resource  trustees. 

(c)  Public  involvement.  (1)  Injury 
determination  and  quantification 
components  of  the  DARP.  The  trustee(s) 
shall  provide  notification  of  the 
selection  of  the  methodologies  used  to 
determine  and  quantify  injury  to  natural 
resources  and/or  services  pursuant  to 
the  compensation  formula.  Type  A 
model,  and  the  EDA.  The  trustee(s)  shall 
provide  formal  public  review  and 
comment  for  the  injury  determination 
and  quantification  components  of  the 
CDA. 

(2)  Restoration  planning  component 
of  the  DARP.  The  trustee(s)  must 
provide  for  public  notice  and  comment 
of  the  restoration  planning  component 
of  the  DARP.  Where  there  is  no  Regional 
Restoration  Plan  developed  and  adopted 
following  public  review  and  comment 
pursuant  to  prespill  planning,  as 
described  in  §990.16  of  this  part,  the 
trustee(s)  must  provide  for  public 
review  and  comment  of  the  restoration 
component  of  DARPs  developed 
pursuant  to  the  compensation  formula. 
Type  A  model,  EDA.  and  CDA.  Where 

a  Regional  Restoration  Plan  has  been 
developed  and  adopted  following  public 
review  and  comment  pursuant  to 
prespill  planning  as  described  in 
§  990.16  of  this  part,  the  trustee(s)  must 
provide  for  public  notice,  review  and 
comment  of  the  intent  to  apply  one  or 
more  recoveries  from  a  compensation 
formula  or  Type  A  assessment  to  the 
Regional  Restoration  Plan.  The  trustee(s) 
must  provide  for  public  review  and 
comment  of  the  restoration  components 
of  DARPs  developed  pursuant  to  an 
EDA  or  CDA. 

(3)  The  trustee(s)  may  provide  for 
public  notification  or  review  of  the 
compensable  values  component  of  the 
DARP,  subject  to  §  990.32(c)(5)  of  this 
part. 

(4)  Public  review  period.  Where  the 
trustee(s)  is  required  to  provide  a 
minimum  for  public  review  and 
comment,  the  trustee(s)  must  provide  a 


minimiun  of  30  calendar  days  for  public 
review  and  comment.  The  trustee(s) 
may  grant  reasonable  extensions  for  that 
review. 

(5)  Exception  to  public  notification, 
review,  and  comment.  It  is  at  the 
discretion  of  the  trusteefs")  to  provide  for 
notification,  review,  and  comment  of 
those  portions  of  the  DARP  concerning 
the  calculation  of  compensable  values. 
The  trustee(s)  may  further  withhold  the 
description  of  studies  and 
methodologies  for  determining  the 
damages  for  the  compensable  values 
from  public  review  and  comment.  Such 
damages  are  still  afforded  the  rebuttable 
presumption,  but  may  not  be  eligible  for 
judicial  review  on  the  record. 

(6)  Method  of  publication. 
Notification  or  publication  of  a  DARP 
may  be  provided  in  a  publication  of 
local,  state,  regional,  or  national 
circulation,  as  deemed  appropriate  to 
the  scope  of  the  assessment/restoration 
by  the  trustee(s]. 

(d)  Modification.  (1)  The  DARP  may 
be  modified  at  any  stage  of  the 
assessment/restoration  process  as  new 
information  becomes  available. 

(2)  Any  modification  to  that  portion  of 
the  DARP  that  has  been  the  subject  of 
review  and  comment  that,  in  the 
judgment  of  the  trustee(s),  is  significant 
shall  be  made  available  for  review  and 
comment  for  a  period  of  at  least  30 
calendar  days,  with  reasonable 
extensions  granted  as  appropriate, 
before  tasks  subject  to  modification  are 
begun. 

(3)  Any  modification  to  the  DARP  that 
in  the  judgment  of  the  trustee(s)  is  not 
significant  may  be  made  available  for 
review  at  the  discretion  of  the  trustee(s). 
but  the  implementation  of  such 
modification  need  not  be  delayed  as  a 
result  of  such  review. 

(e)  DARP  implementation  by  RP(s).  At 
the  option  of  the  trustee{s)  and  if  agreed 
to  by  any  RP(s)  acting  jointly,  the  RP(s) 
or  any  other  party  under  the  direction, 
guidance,  and  monitoring  of  the  . 
trustee(s)  may  implement  all  or  any  part 
of  the  DARP  as  approved  by  the 
trustee(s).  Any  decision  to  involve  the 
RP(s)  shall  be  documented  in  the  DARP. 

i  990.33    Draft  assessf?ief)Vrestoration 
plan — oOier  eiements. 

(a)  Protocols.  Selection  of  specific 
data  collection  protocols  in  damage 
assessment  is  left  to  the  discretion  of  the 
tnistee(s).  In  general,  protocols  should 
be  applicable  to  the  discharge  and 
environmental  setting,  cost-effective, 
and  provide  information  consistent  with 
data  quality  requirements. 

(b)  Quality  Assurance  (QA).  The 
trustee(s)  may  implement  or  modify 
existing,  or  develop  new  quality 
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assurance  (QA)  program  and  project 
plans  relative  to  the  requirements  and 
constraints  of  incident. 

(c)  Data  Management.  Where 
appropriate,  the  trustee(s)  should 
develop  a  data  management  plan  to 
accommodate  the  input,  uses,  needs, 
and  access  for  the  data. 

Subpart  D— Compensation  Formulas 

§990.40    Compensation  formulas- 
general. 

(a)  General.  Based  upon  best 
professional  judgment,  the  trustee(s} 
may  determine  damages  as 
compensation  for  injury  to  natural 
resources  and/or  services  using  the 
compensation  formulas  authorized  by 
this  subpart  for  all  or  part  of  the 
assessment.  The  formulas  may  be  used 
by  the  trustee(s)  for  discharges  of  oil 
ranging  from  ten  gallons  to  50,000 
gallons  and  where  the  trustee(s) 
determines  that  there  has  not  been  a 
signiHcant  loss  in  passive  use  values. 

(b)  Seasons.  For  the  piu-poses  of  this 
subpart,  the  seasons  of  the  year  are 
defined  as  follows: 

(1)  Winter=January  1  through  March 
31: 

(2)  Spring=April  1  through  June  30; 

(3)  Summer=July  1  through 
September  30:  and 

(4)  Fall=October  1  through  December 
31. 

(c)  Incorporation  by  reference.  The 
following  publications  are  incorporated 
by  reference: 

"  (1)  "Compensation  Formula  for 
Natural  Resource  Damage  Assessments 
under  OPA:  Oil  Spills  into  Esluarine 
and  Marine  Environments."  Volumes  I- 
IV.  Available  from  DART.  Suite  604. 
1825  Connecticut  Avenue,  N.W., 
Washington,  DC  20235. 

(2)  "Compensation  Formula  for 
Natural  Resource  Damage  Assessments 
under  OPA:  Oil  Spills  into  Inland 
(Freshwater)  Waters."  Volumes  l-III. 
Available  from  DART.  Suite  604. 1825 
Connecticut  Avenue,  N.W.,  Washington. 
DC  20235. 

(d)  Damage  claim.  (1)  The  damages 
include  the  compensation  formula 
result  plus  any  damages  computed  by 
the  trustee(s)  due  to  teach  and/ or 
shoreline  closure,  plus  for  inland 
(freshwater)  waters  damages  due  to  lost 
boating  days,  plus  the  reasonable  costs 
of  conducting  the  assessment. 
Additional  damages  determined  through 
other  assessment  methods  may  also  be 
included  so  long  as  there  has  been  no 
double  counting.  This  damage  figure  is 
included  in  the  Report  of  Assessment 
and  the  Demand  under  §§  990.80  and 
990.81  of  this  part,  and  is  documented 
in  the  administrative  record. 
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(2)  Ds  mages  calculated  using  one  of 
the  com  pensation  formulas  provided  in 
subpart  D  of  this  part  are  conclusive  for 
the  inju  ies  included  in  that  formula. 
Judicial  review  of  the  demand  shall  be 
limited  :o  the  applicability  of  the 
formula  and  the  accuracy  of  any  site- 
specific  input  data. 

(e)  Fii  \al  Restoration  Plan.  Based  upon 
the  fina  damages  recovered,  the 
trustee(s)  shall  develop  a  restoration 
compor  ent  plan,  either  implementing 
restorat  on  actions  identified  in  a 
prespill  Regional  Restoration  Plan  or  as 
an  incident-specific  plan  as  provided  by 
H  of  this  part. 


subpart 

S  990.41 
estuarink 


Compensation  formulas— 
and  marine  formula. 

(a)  Ui  e  ofestuarine  and  marine 
formulc .  To  use  the  Estuarine  and 
Marine  brmula,  the  trustee(s)  must 
identify : 

(1)  \V  lether  the  discharge  occiured  in 
a  marinp,  estuarine,  subtidal.  or 
intertidsl  area  using  the  deHnitions 
given  ir  "Volume  I — ^Technical 
Docum(  ntation"  of  "Compensation 
Formul  i  for  Natural  Resource  Damage 
Assessr  lents  under  OPA;  Oil  Spills  in 
Estuarii  le  and  Marine  Environments;" 

(2)  U.  cation  of  discharge,  using  the 
bounda  'ies  and  definitions  of  the 
provinc  ss  provided  in  "Volume  I — 
Techni(  al  Documentation"  of 
"Comp(  nsation  Formula  for  Natural 
ResouK  e  Damage  Assessments  under 
OPA;  O  1  Spills  in  Estuarine  and  Marine 
Enviror  ments."  to  determine  in  which 
provinc  b  the  discharge  occurred; 

(3)  Hi  bitat  type  that  typifies  the 
habitat  iffected  by  the  discharge  using 
definitipns  provided  in  "Volume  I — 
Technical  Documentation"  of 
"Comp(  snsation  Formula  for  Natural 
Resoun  e  Damage  Assessments  under 
OPA;  a  il  Spills  in  Estuarine  and  Marine 
Enviror  ments;" 

(4)  T  pe  of  oil  discharged  as 
determ  ned  by  the  definitions  provided 
in  "Vol  ime  I — Technical 

Documi  sntation"  of  "Compensation 
Formule  for  Natural  Resource  Damage 
Assessments  under  OPA:  Oil  Spills  in 
Estuari;  le  and  Marine  Environments;" 

(5)  A  nount  discharged.  The  trustee(s) 
shall  SI  btract  from  the  total  amount 
dischar  jed  the  trustee 's(s')  estimate  of 
the  vol  ime  of  oil  that  is  cleaned  up 
within  14  hours  from  the  beginning  of 
the  discharge,  ifthe  cleanup  is  from  the 
water.  (J;ieanup  from  shorelines  shall  not 
be  subt 'acted; 

(6)  S(  ason  of  discharge,  as  defined  in 
§  990.4 1  of  this  subpart;  and 

(7)  A  nount  of  beach  and/or  shoreline 
closed,  if  any,  determined  by  linear 
measui )  and  days  closed. 
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(b)  Determining  damage  figure.  The 
trustee(s)  should: 

(1)  Determine  the  damages  using  the 
estuarine  and  marine  compensation 
formula  based  upon  the  requirements  of 
this  subsection  and  "Volumes  I  through 
IV — ^Technical  Documentation"  of 
"Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA;  Oil  Spills  in  Estuarine  and  Marine 
Environments;" 

(2)  Determine  the  appropriate  habitat/ 
province  scenario  using  "Volume  I — 
Technical  Documentation"  of 
"Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA:  Oil  Spills  in  Estuarine  and  Marine 
Environments."  Locate  the  table  in 
Appendix  A  corresponding  to  the 
season  discharge  and  the  type  of  oil 
discharged  using  the  scenario  and 
volume  discharged,  identify  the 
applicable  formula.  Compute  the 
damage  figure  as  instructed  in  "Volume 
I — Technical  Documentation"  of 
"Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA;  Oil  Spills  in  Estuarine  and  Marine 
Environments;"  and 

(3)  Determine  damages  for  beach  and/ 
or  shoreline  closure  by  identifying  the 
linear  measure  of  beach  and/or 
shoreline  closed,  in  accordance  virith 
Volume  in  of  the  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessments  under  OPA;  Oil  Spills  in 
Estuarine  and  Marine  Environments." 
and  multiplying  the  length  by  the  time 
period  for  which  the  beach  and/or 
shoreline  was  closed. 

%  990.42    Compensation  formulas— Inland 
(freshwater)  waters  formula. 

(a)  Use  of  Inland  (Freshwater) 
formula.  To  use  the  Inland  (Freshwater) 
Waters  formula,  the  trustee(s)  must 
identify: 

(1)  The  appropriate  freshwater  habitat 
in  which  the  discharge  occurred,  as 
defined  in  "Volume  I — ^Technical 
Documentation"  of  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessments  under  OPA:  Oil  Spills  into 
Inland  (Freshwater)  Waters;" 

(2)  Location  of  the  discharge,  using 
the  boundaries  and  definitions  of  the 
provinces  provided  in  "Volume  I — 
Technical  Documentation"  of 
"Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA:  Oil  Spills  into  Inland  (Freshwater) 
Waters;"  to  determine  in  which 
province  the  discharge  occurred; 

(3)  Habitat  type  that  typifies  the 
habitat  affected  by  the  discharge  using 
definitions  provided  in  "Volume  I — 
Technical  Documentation"  of 
"Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 


OPA:  Oil  Spills  into  Inland  (Freshwater) 
Waters;" 

(4)  The  type  of  oil  discharged  as 
determined  bjTthe  definitions  provided 
in  "Volume  I — Technical 
Documentation"  of  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessments  under  OPA:  Oil  Spills  into 
Inland  (Freshwater)  Waters;" 

(5)  Amount  discharged.  For  those 
large  water  bodies  identified  in 
"Volume  I — Technical  Documentation" 
of  "Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA:  Oil  Spills  into  Inland  (Freshwater) 
Waters;"  the  tnistee(s)  may  subtract 
from  the  total  amount  discharged  the 
trustee's(s')  estimate  of  the  volume  of  oil 
that  is  cleaned  up  within  24  hours  from 
the  beginning  of  the  discharge,  ifthe 
cleanup  is  from  the  water.  Qeanup  from 
all  other  inland  (freshwater)  waters  and 
from  shorelines  shall  not  be  subtracted; 

(6)  Season  of  discharge,  as  defined  in 
§  990.40  of  this  subpart; 

(7)  Amount  of  shoreline  and/or  beach 
closed,  if  any.  determined  by  linear 
measure;  and 

(8)  Amount  of  recreational  boating 
area  closed,  if  any,  determined  by 
square  kilometer. 

(b)  Determining  damage  figure.  The 
trustee(s)  should: 

(1)  Determine  the  damages  using  the 
Inland  (Freshwater)  Waters 
compensation  formula  based  upon  the 
requirements  of  this  subsection  and 
"Volumes  I  through  III — ^Technical 
Documentation"  of  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessments  under  OPA;  Oil  Spills  in 
Inland  (Freshwater)  Waters;" 

(2)  Determine  the  appropriate  habitat/ 
province  scenario  using  "Volume  I — 
Technical  Documentation"  of 
"Compensation  Formula  for  Natural 
Resource  Damage  Assessments  under 
OPA:  Oil  Spills  in  Inland  (Freshwater) 
Waters."  Locate  the  table  in  Appendix 
A  corresponding  to  the  season  discharge 
and  the  type  of  oil  discharged  using  the 
scenario  and  volume  discharged, 
identify  the  applicable  formula. 
Compute  the  dollar  figure  as  instructed 
in  "Volume  I — Technical 
Documentation"  of  "Compensation 
Formula  for  Natural  Resource  Damage 
Assessments  under  OPA:  Oil  Spills  into 
Inland  (Freshwater)  Waters;" 

(3)  Determine  damages  for  beach  and/ 
or  shoreline  closure  by  identifying  the 
linear  measure  of  beach  and/ or 
shoreline  closed  in  accordance  with 
Volume  in  of  "Compensation  Formula 
for  Natural  Resource  Damage 
Assessments  under  OPA:  Oil  Spills  into 
Inland  (Freshwater)  Waters."  and 
multiplying  the  length  by  the  time 


period  for  which  the  beach  and/or 
shoreline  was  closed;  and 

(4)  Determine  damages  for  lost 
recreational  boating  closure  by 
identifying  the  square  kilometers  dosed 
and  multiplying  by  the  density  of  use 
and  value  per  day  as  found  in  Volume 
in  of  "Compensation  Formula  for 
Natural  Resource  Damage  Assessments 
under  OPA:  Oil  Spills  into  Inland 
(Freshwater)  Waters."  and  the  number 
of  days  the  area  was  closed. 

Subpart  E— Type  A  Models 

§  990.50    Type  A  models— general. 

(a)  The  'tnistee(s)  may  use  a  computer 
model  for  natural  resource  damage 
assessments  under  OPA. 

(b)  The  trustee(s)  shall  document  the 
use  of  a  computer  model  through  the 
development  of  the  DARP  under  subpart 
C  of  this  part. 

§  990.51  Type  A  models— natural  resource 
damage  assessment  model  for  coastal  and 
marine  environments,  version  1.2. 

(a)  The  trustee(s)  may  use  the  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments 
(NRDAM/CME),  Version  1.2. 
incorporated  by  reference  in  43  CFR 
11.18  and  11.41.  The  trustee(s)  must 
show  that  the  conditions  of  the 
discharge  are  sufficiently  similar  to  the 
conditions  of  43  CFR  11.33(b). 

(b)  The  assessment  component  for 
application  of  the  NRDAM/CME  will 
contain  the  items  required  in  43  CFR 
11.41(c).  which  are  the  inputs  required 
to  apply  the  NRDAM/CME. 

(c)  Damage  claim.  The  total  damage 
figure  includes  the  result  of  the 
application  of  the  NRDAM/CME  plus 
the  reasonable  costs  of  conducting  the 
assessment.  This  damage  figure  is 
included  in  the  Report  of  Assessment 
and  the  Demand  under  §§  990.80  and 
990.81  of  this  part  and  documented  in 
the  administrative  record. 

(d)  Restoration.  Based  upon  the  final 
damages  recovered,  the  trustee(s)  shall 
develop  a  restoration  component  plan, 
either  implementing  restoration  actions 
identified  in  the  prespill  plan  developed 
under  §  990.16(a)  or  as  an  incident- 
specific  plan  under  subpart  G  of  this 
part. 

Subpart  F— Expedited  Damage 
Assessntent 

§99a60    Expedited  damage  assessment- 
general. 

(a)  Purpose/Scope.  The  purpose  of  an 
EDA  is  to  determine  and  quantify  injury 
based  on  limited,  focused  studies  in 
order  to  facilitate  restoration  as  soon  as 
possible.  This  subpart  provides  the 


trustee(s)  with  guidance  and  procedures 
for  selecting  and  undertaking  an  EDA. 

(b)  Scope  of  natural  resources  and 
services.  The  trustee(s)  should  focus 
injury  determination  and  quantification 
on  those  resources  that  are  of 
commercial,  recreational,  or  ecological 
importance  or  of  special  significance  as 
deemed  by  the  trustee(s). 

(c)  Timeframe.  Where  possible,  the 
trustee(s)  should  complete  the 
Assessment  Phase,  including,  but  not 
limited  to,  the  development  of  a 
restoration  component  within  two  years 
from  the  date  of  the  discharge.  This  time 
frame,  however,  is  not  mandatory.  The 
trustee(s)  need  not  complete  the 
Assessment  Phase  before  beginning  to 
prepare  the  damage  claim,  undertake 
settlement  negotiations,  if  appropriate, 
provide  public  review  of  the  restoration 
component  and  finalize  the  restoration 
plan. 

(d)  EDA  costs.  EDA  costs  cover  the 
same  categories  as  those  defined  in  a 
CDA,  including  costs  associated  with 
injury  determination  and  quantification, 
restoration  planning,  and  compensable 
values  determination.  However,  costs 
associated  with  injury  determination 
and  quantification  should  be  limited  to 
the  focused  studies  undertaken. 

(e)  Administrative  Record.  The 
trustee(s)  should  document  all  pertinent 
activities  and  decisions  within  the 
Administrative  Record,  as  with  a  CDA. 

S  990.61    Expedited  damage  assessment- 
selection. 

(a)  Guidelines.  The  trustee(s)  should 
examine  the  various  guidelines  in 
evaluating  whether  an  EDA  is 
appropriate  for  a  given  discharge  and 
exercise  best  professional  judgment  in 
making  the  final  determination.  Factors 
to  be  considered  by  the  tnistee(s) 
include,  but  are  not  limited  to: 

(1)  The  use  of  the  compensation 
formulas  or  Tyf>e  A  models  alone  would 
not  sufficiently  account  for  the  injury 
and  damages  resulting  from  the 
discharge. 

(2)  There  is  readily  available 
information  on  the  nature  of  the 
discharge  and  its  effect  on  natural 
resources  and/or  services. 

(3)  The  injury  and  damages  resulting 
from  the  discharge  can  be  adequately 
calculated  by  conducting  limited, 
focused  injury  determination/ 
quantification  and  compensable  values 
studies. 

(4)  Potential  restoration  actions  can  be 
implemented  without  complex, 
prolonged  injury  determination/ 
quantification  and  compensable  values 
studies. 

(b)  (Reserved). 
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S  990.62  Expedited  damage  assessment— 
objectives  and  approach. 

(a)  The  objectives  of  an  EDA  are  to: 

(1)  expeditiously  determine  and 
quantify  injuries  to  selected  natural 
resources  and/or  services  resulting  from 
a  discharge  using  limited,  focused 
studies  and  baseline  or  reference/ 
control  information,  and 

(2)  Provide  the  basis  for  restoration 
and  recovery  of  natural  resources  and/ 
or  services. 

(b)  To  achieve  these  objectives,  the 
EDA  procedure  consists  of:  (1)  Injury 
determination;  (2)  Injury  quantification; 
(3)  Restoration;  and  (4)  Compensable 
values. 

S  990.63  Expedited  damage  assessment- 
injury  determination. 

(a)  General.  Injury  resulting  from  (or 
caused  by)  a  discharge  of  oil  has  been 
determined  when  the  trustee(s)  has 
demonstrated  that: 

(1)  With  direct  exposure. 

(i)  The  natural  resource  was  exposed; 

(ii)  There  is  a  pathway  between  the 
discharge  and  exposed  natural  resource; 
and 

(iii)  The  exposiue  of  oil,  its 
components,  or  by-products  has  been 
shown  by  rigorous  and  appropriate 
scientific  methodology  to  have  an 
adverse  effect  on  the  natural  resource  in 
laboratoiy  experiments  or  the  field;  or 

(2)  In  the  absence  of  direct  exposiue, 
(i)  The  adverse  efi'ect  on  or  impaired/ 

diminished  use  of  a  natural  resource  has 
been  shown  by  rigorous  and  appropriate 
scientific  methodology;  and 

(ii)  The  adverse  effect  on  or  impaired/ 
diminished  use  of  the  natural  resource 
would  not  have  occurred  but  for  the  fact 
of  the  discharge  or  threat  of  a  discharge. 
The  trustee(s)  should  establish  baseline 
or  reference/control  conditions  from 
which  changes  in  environmental  and 
biological  parameters  may  be  measured. 

(b)  Contributing  factor.  Where 
multiple  factors  may  have  contributed 
to  an  indivisible  injury  to  a  natuiral 
resource  and/ or  service,  the  discharge  of 
oil  may  be  considered  a  contributing 
factor  to  the  injury. 

(c)  Exposure.  The  trustee{s)  shall 
confirm  that  at  least  one  of  the  natural 
resources  and/or  services  identified  as 
potentially  injured  in  the  Preassessment 
Phase  has  been  exposed  or  threatened  to 
be  exposed  to  the  oil.  To  confirm 
exposure,  the  trustee(s)  should 
determine  that: 

(1)  The  natural  resource  was  exposed 
to  the  discharge;  and 

(2)  There  is  a  pathway  between  the 
discharge  and  the  exposed  natural 
resource. 

(d)  Identify  natural  resources  and 
services.  The  tnistee(s)  should  identify 


those  nati  iral  resources  and  services  for 
which  inj  iry  determination  and 
quantifier  tion  will  be  conducted. 
Eligible  n  itural  resources  will  include 
those  that  are  of  recreational, 
commercial,  or  ecological  importance, 
or  of  special  significance. 

(e)  Initiate  early  restoration  planning. 
The  trustTC(s)  should  begin  the 
restoration  planning  process  by 
developing  a  restoration  Scoping 
Statement  to  identify  potential 
restoration  alternatives  to  remedy  the 
effects  of  the  discharge  of  oil.  In 
undertaking  restoration  planning  for  an 
EDA,  the  trustee(s)  should  refer  to 

§§  990.73j  990.7,4, 990.75  and  subpart  G 
to  supplefient  the  guidance  provided  in 
this  sectidn. 

(f)  Scope  of  injuries.  Injuries  to 
natural  resources  and/or  services  for 
which  th<  trustee(s)  may  claim  damages 
will,  by  d  jfinition,  be  limited  relative  to 
a  CDA,  ar  d  may  include,  but  not  limited 
to.  mortal  ty,  sublethal  effects,  and  lost 
or  diminii  hed  services.  Categories  of 
injury  wh  ch  meet  the  acceptance 
criteria  sp  ecified  in  §  g90.71(e)  and 
which  are  appropriate  to  the  EDA  are 
currently  leing  developed. 

(1)  Mor  ality.  (i)  The  trustee(s)  may 
derive  est  mates  of  acute  mortality  to 
fish  and  v  'ildhfe  resoiuces  from  body 
counts  in  the  ejected  area  in 
accordanc  e  with  acceptable  procedures 
such  as  th  B  American  Fisheries  Society 
Fish-Kill  nvestigations  (See  PART  II  of 
"Monetar  r  Values  of  Freshwater  Fish 
and  Fish-Kill  Counting  Guidelines." 
American  fisheries  Society  Special 
Publication  Number  13, 1992).  In 
addition,  jhe  trustee(s)  may  determine 
acute  moiiality  using  standard, 
laboratory  toxicity  testing  or  acceptable 
models. 

(ii)  Where  appropriate,  the  trustee(s) 
shall  identify  direct  mortaUty  of  the 
flora  resulting  &t)m  the  oil.  Surveys  may 
be  employed  to  estimate  both  initial  and 
delayed  mortality. 

(iii)  The  trustee(s)  may  estimate 
indirect  mortality  such  as  starvation, 
failure  to  nest,  and  hatching  failure,  loss 
of  critical  labitat  from  the  existing 
hterature  )r  from  limited,  focused 
studies. 

(2)  Sub  Bthal  effects.  The  trustee(8) 
should  id  sntify  sublethal  effects  that  the 
trustee(s)  deems  significant  and  that  can 
be  dociunented  with  limited,  focused 
studies.  SJiblethal  effects  may  include, 
but  are  najt  limited  to,  reproductive 
imptairme^t.  reduction  in  growth  rates 
of  the  flora  and/or  fauna,  and  changes 
in  species)  diversity  and  abundance 
utilizing  tne  habitat. 

(3)  Serv  ces.  The  tnistee(s)  should 
determine  injury  to  services. 


JMi 


(i)  The  trustee(s)  should  inventory  all 
services  provided  by  the  resource  prior 
to  the  discharge  and  identify  those  lost 
or  diminished,  or  expected  to  be  lost  or 
diminished.  Services  that  may  be 
considered  for  an  EDA  include,  but  are 
not  limited  to,  recreational,  commercial, 
ecological,  and  those  of  special 
significance. 

(ii)  The  trustee(s)  should  determine 
whether  there  are  adequate  baseline 
data  to  support  the  calculation  of  lost  or 
diminished  services. 

$990.64    Expedited  damage  assessment 
Injury  quantification. 

(a)  General.  The  trustee(s)  should 
quantify  injuries  to  natural  resources 
and/or  services  identified  through 
injury  determination.  The  trustee(s) 
should  also  establish  the  extent  of  die 
lost  or  diminished  services. 
Quantification  of  natural  resources  and/ 
or  services  can  be  accomplished  through 
before-after  (using  baseline  data)  or 
reference/control-impact  study  designs, 
using  combined  (at  the  community/ 
population  level)  and/or  individual  (at 
the  organism/biomarker  effects  level) 
injuries. 

By  definition,  EDA  quantification  will 
be  scaled  down  relative  to  the  CDA. 

(b)  Develop  Restoration  Component.   . 
The  trustee(s)  shall  develop  the 
restoration  component  pursuant  to  the 
guidance  in  §§990.73-990.76  of  this 
part. 

(c)  Compensable  Values  Component. 

(1)  The  trustee(s)  should  develop  the 
compensable  value  component  by: 

(i)  Determining  the  lost  services 
associated  with  the  restoration 
components; 

(ii)  Identifying  the  appropriate 
measurement  methods  to  estimate  the 
compensable  values  of  those  services; 
and 

(iii)  Implementing  these  methods. 

(2)  Estimating  compensable  values 
may  be  based  on  site-specific  analysis, 
provided  such  analysis  falls  within  the 
trustee's(s')  general  time  parameters 
prescribed  by  the  EDA.  Assignment  of 
compensable  values  may  also  be  based 
on  estimates,  equations,  models,  or  data 
frt>m  existing  valuation  studies  through 
the  use  of  benefits  transfer. 

(3)  The  trustee(s)  should  follow  the 
guidance  in  §§  990.77-990.79  of  subpart 
G  in  developing  the  compensable  values 
component  of  an  EDA. 

Subpart  O— Comprehensive  Damage 
Assessment  (CDA) 

{990.70    Compretiensive  damage 
asseasment    general 

(a)  Purpose/Scope.  The  purposes  of 
the  CDA  are  to: 
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(1)  Comprehensively  determine  the 
nature  and  extent  of  injury  to  natural 
resources  and/or  services; 

(2)  Develop  a  restoration  plan  to 
remedy  that  injury;  and 

(3)  Determine  the  total  compensable 
values  for  discharges  requiring  a 
complex,  prolonged  assessment/ 
restoration  process  as  deemed  necessary 
by  the  trustee(s).  The  CDA  consists  of 
Injury  Determination,  Injury 
Quantification,  Restoration,  and 
Compensable  Values. 

(b)  CDA  costs.  CDA  costs  include 
those  costs  associated  with  injury 
determination  and  quantification, 
restoration  planning,  and  compensable 
values  determination.  Costs  incurred 
should  be  limited  to  those  the  trustee(s) 
considers  necessary. 

(c)  Administrative  Record.  The 
trustee(s)  should  document  all  pertinent 
activities  and  decisions  within  the 
Administrative  Record.  The 
Administrative  Record  should  provide 
the  rationale  for  conclusions  regarding 
each  component  of  the  CDA  process. 


§  990.71    Comprehensive  damage 
assessment— Injury  determination. 

(a)  Purpose/Scope.  (1)  The  purpose  of 
injury  determination  in  a  CDA  is  to 
verify  or  modify  the  nature  of  the  injury 
to  natural  resources  and/or  services 
resulting  from  the  discharge  of  oil. 

(2)  Injury  determination  in  a  CDA 
should  be  made  for  natural  resources 
and/or  services  that  can  be  restored  or 
for  which  the  public  can  be 
compensated. 

(3)  Should  the  trustee(s)  be  able  to 
document  the  nature  of  the  injury  to  the 
natural  resources  and/or  services 
resulting  from  the  discharge  of  oil,  he 
should  then  proceed  to  Injury 
Quantification.  If  the  trustee(s)  is  unable 
to  determine  the  nature  of  the  injury  to 
the  natural  resources  and/or  services 
resulting  from  the  discharge,  further 
assessment  efforts  should  be  terminated 
and  the  results  of  the  Injury 
Determination  documented  in  the 
Report  of  Assessment. 

(b)  Objectives  and  study  designs.  The 
trustee(s)  should  develop  objectives 
governing  the  overall  CDA  and  for  the 
individual  component  studies.  The 
trustee(s)  should  also  develop 
individual  study  designs  to  serve  as  the 
framework  for  the  CDA. 

(c)  Injury  determination.  Once  the 
individual  study  designs  are  complete, 
the  trustee(s)  should  then  document  the 
nature  of  the  injury  resulting  from  the 
discharge  of  oil.  Injury  resulting  from 
(or  caused  by)  a  discharge  of  oil  has 
bfeen  determined  when  the  trustee(s)  has 
demonstrated  that: 

(1)  With  direct  exposure. 


(i)  The  natural  resource  was  exposed; 

(ii)  There  is  a  pathway  between  the 
discharge  and  exposed  natural  resource; 
and 

(iii)  The  exposure  of  oil,  its 
components,  or  by-products  has  been 
shown  by  rigorous  and  appropriate 
scientific  methodology  to  have  an 
adverse  effect  on  the  natural  resource  in 
laboratory  experiments  or  the  field;  or 

(2)  In  the  absence  of  direct  exposure, 

(i)  The  adverse  effect  on  or  impaired/ 
diminished  use  of  a  natural  resource  has 
been  shovra  by  rigorous  and  appropriate 
scientific  methodology;  and 

(ii)  The  adverse  effect  on  or  impaired/ 
diminished  use  of  the  natural  resource 
would  not  have  occurred  but  for  the  fact 
of  the  discharge  or  threat  of  a  discharge. 

(d)  Contributing  factor.  Where 
multiple  factors  may  have  contributed 
to  an  indivisible  injury  to  a  natural 
resource  and/or  service,  the  discharge  of 
oil  may  be  considered  a  contributing 
factor  to  the  injury. 

(e)  Injury  criteria.  The  method  for 
determining  injury  should  be  chosen 
based  on  the  capability  of  the  method  to 
demonstrate  an  effect  on  or  impaired/ 
diminished  use  of  a  natural  resource. 
For  any  injury  to  be  considered  such 
under  this  proposed  rule,  the  trustee(s) 
must  satisfy  the  following  acceptance 
criteria: 

(1)  For  natural  resources, 
(i)  The  exposure  to  oil,  its 

components,  or  by-products  has  been 
demonstrated  to  cause  an  adverse  effect 
on  the  natural  resource  in  laboratory 
experiments  or  the  field;  and 

fii)  The  measurement  for  a  natural 
resource  adverse  effect  is  cost-effective 
and  can  be  obtained  through  the 
application  of  a  scientifically  rigorous 
and  appropriate  methodology. 

(2)  For  resource  services, 

(i)  The  use  of  a  natural  resource  has 
been  demonstrated  to  be  impaired/ 
diminished;  and 

(ii)  The  measurement  for  impaired/ 
diminished  use  is  cost-effective  and  can 
be  obtained  through  the  application  of 
a  scientifically  rigorous  and  appropriate 
methodology. 

(f)  Categories  of  injury.  Categories  of 
natural  resource  and/or  service  injury 
for  the  CDA  (as  well  as  the  EDA)  that 
meet  the  acceptance  criteria  specified  in 
(e)  for  discharges  of  oil  are  currently 
being  developed. 

§  990.72    Comprehensive  damage 
assessment— Injury  quantification. 

(a)  Purpose/Scope.  (1)  The  purpose  of 
injury  quantification  is  to  determine  the 
extent  of  effects  on  natural  resources 
and/or  services  resulting  from  the 
discharge  as  defined  in  the  proposed 
rule. 


(2)  The  trustee(s)  has  the  option  to 
measure  the  change  in  the  natural 
resource  itself,  or  directly  in  the 
services.  The  trustee(s)  is  encoiu-aged  to 
use  whichever  approach  proves  to  be 
most  appropriate  for  the  natural 
resources  and/or  services  being 
considered. 

(3)  Should  the  trustee(s)  be  able  to 
quantify  injury  to  natural  resources  and/ 
or  services  resulting  from  the  discharge 
of  oil,  the  trustee(s)  should  then  proceed 
to  the  restoration  component.  If  the 
trustee(s)  is  unable  to  quantify  injury, 
further  assessment  efforts  should  be 
terminated  and  the  results  of  the  injury 
quantification  documented  in  the 
Report  of  Assessment. 

(b)  Quantification  of  injury.  (1)  For 
quantifying  injury  to  natural  resources, 
the  trustee(s)  may  quantify  the  injury  to 
the  natural  resources  themselves  and 
translate  that  injury  to  the  reduction  in 
services  provided  by  the  resources  prior 
to  the  discharge. 

(2)  For  quantifying  injury  to  services 
where  there  are  insufficient  data  to 
quantify  a  natural  resource  injury  or 
where  Uiere  is  no  associated  injured 
natural  resource,  the  trustee(s)  may 
directly  quantify  the  reduction  in  the 
services  resulting  from  the  discharge. 

(3)  If  the  trustee(s)  chooses  to  quantify 
the  natural  resource  injury,  the 
trustee(s)  should  determine  the: 

(i)  Extent  to  which  the  natural 
resource  injuries  have  occurred; 

(ii)  Extent  to  which  the  injured 
natural  resources  differ  from  baseline  or 
reference/control  conditions; 

(iii)  Services  normally  provided  by 
the  injured  natural  resources;  and 

(iv)  Reduction  of  services  resulting 
from  the  discharge  of  oil. 

(4)  To  quantify  the  injury  to  services, 
the  tnistee(s)  should  determine  the: 

(i)  Extent  of  impaired/diminished 
services;  and 

(ii)  Extent  to  which  the  level  of 
impaired/diminished  services  differs 
from  baseline  and/or  reference/control 
conditions. 

(c)  Quantification  methods.  (1) 
Specific  natural  resources  and/or 
services  to  quantify  should  be  selected 
based  upon  the:  extent  to  which  a 
particular  natural  resource  and/or 
service  is  affected;  extent  to  which  a 
given  natural  resource  and/or  service 
can  be  used  to  represent  a  broad  range 
of  related  resources  and/or  services; 
consistency  of  the  quantification 
method  with  the  requirements  of  the 
compensable  values  determination 
component  to  be  used;  ability  to 
quantify  changes  in  a  given  natural 
resource  and/or  service  at  reasonable 
cost;  and  preliminary  estimates  of 
services. 


(2)  The  trustee(s)  should  consider 
before-after  (using  baseline  data)  or 
reference/contTol-impact  study  designs, 
using  combined  (at  the  community/ 
population  level)  and/or  individual  (at 
the  organism/biomaiiier  effects  level) 
injuries.  Quantification  methods 
appropriate  to  a  CDA  are  currently  being 
developed. 

(d)  Recovery.  The  trustee(s)  should 
estimate  the  time  necessary  for  natural 
recovery  without  restoration  efforts  and 
beyond  response  activities.  Recovery  is 
defined  as  a  return  of  natural  resources 
and/or  services  to  baseline  or 
comparable  conditions  within  the  limits 
of  natural  or  other  (human-induced) 
variability. 

S  000.73    Comprehensive  damage 
assessment— restoration/general. 

(a)  Purpose.  The  purposes  of  the 
restoration  planning  process  are  to: 

(1)  Determine  the  most  appropriate 
restoration  alternatives  for  the  recovery 
of  natural  resources  and/or  services 
resulting  from  a  discharge  of  oil;  and 

(2)  Estimate  the  costs  of  implementing 
restoration. 

(b)  Restoration  component.  The 
restoration  component  outlines  the  most 
appropriate  approach  to  bring  about  the 
recovery  of  the  natural  resources  and/or 
services  to  baseline  or  comparable 
conditions  based  upon  a  consideration 
of  available  alternatives. 

(c)  Coordination.  Where  multiple 
trustees  are  involved,  coordination  and 
responsibilities  may  be  facilitated 
through  a  Memorandum  of 
Understanding  (Appendix  A). 
Participation  of  the  RP(s)  in  the 
restoration  process  is  encouraged,  as 
described  in  §  990.17  of  this  part,  and 
should  be  identified  in  the  restoration 
component.  The  trustee(s),  however,  has 
the  ultimate  responsibility  for  all 
restoration  activities.  A  joint  enforceable 
agreement  or  Memorandum  of 
Agreement  (Appendix  B)  should  be 
considered  between  the  trustee(s)  and 
RP(s)  where  the  RP(s)  is  involved. 

(d)  Emergency  restoration.  Consistent 
with  $990.25,  emergency  restoration 
prior  to  the  development  of  an  incident- 
specific  restoration  plan  is  permitted 
where  immediate  action  is  necessary  to 
avoid  irreversible  loss,  or  to  prevent  or 
reduce  continuing  danger  to  natural 
resources  and/or  services. 

(e)  Restoration  costs.  Costs  of 
restoration  will  include  direct  and 
indirect  costs.  These  costs  will  be  one 
component  of  the  total  damage  figure. 


§000.74     ^mprehenslve  damage 
assessment— festoration  component 
developmant 

(a)  Requirements.  In  developing  the 
restoratiw  component  for  a  (J)A,  the 
trustee(s)ishould: 

(1)  Dev  jlop  a  restoration  Scoping 
Statemen  ; 

(2)  Dev  )lop  the  restoration  component 
of  the  DA  ?P;  and 

(3)  Esti  nate  the  costs  of  implementing 
the  restor  ition  component. 

(b)  Resi  oration  scoping  statement.  (1) 
The  trust  «(s)  should  develop  a 
restoration  Scoping  Statement  to 
identify  those  restoration  alternatives 
that  the  tiustee(s)  may  consider  as 
potential  actions  to  remedy  the  effects  of 
the  discharge  of  oil. 

(2)  TheiScoping  Statement  should: 
(i)  Include  a  summary  of  the  natural 

resourceaand/or  services  of  concern,  an 
evaluation  of  the  circumstances  of  the 
discharge^  and  the  expected  injured 
natural  ralsources  and/or  services; 

(ii)  Identify  the  range  of  restoration 
altemativ  es  available  to  the  trustee(s); 
and 

(iii)  Ide  itify  the  opportunity  to  pool 
the  recovi  iry  with  other  similar 
recoveriei ;  in  a  given  region  for  a  more 
encompai  sing  restoration  plan. 

(3)  The  Scoping  Statement  should  be 
included  n  the  administrative  record. 

(4)  If  pi  aspill  plans  have  been 
develope(  I  that  encompass  the  injured 
natural  resources  and/or  services,  the 
trustee(s)biay  decide  that  a  Scoping 
Statemen  is  not  needed. 

(c)  Rest  sration  component  of  the 
DARP. 

(1)  The  restoration  component  of  the 
DARP  sh(  uld  be  based  on  the  Scoping 
Statemen  and  injury  determination/ 
quantification  studies,  and  will  serve  as 
the  basis  6f  the  Post-assessment 
Restoration  Plan. 

(2)  The  restoration  component  of  the 
DARP  shduld: 

(i)  Include  an  analysis  of  the 
restoratioh  alternatives  considered  for 
each  natural  resource  and/or  service, 
and  provaie  the  basis  for  estimating  the 
restoration  costs  associated  with  each 
alternative; 

(ii)  Iderttify  the  preferred  restoration 
approach  for  each  injured  natural 
resource  i  nd/or  service;  and 

(iii)  Inc  ude  the  results  of  any 
feasibility  or  pilot  studies. 

(3)  The  restoration  component  of  the 
DARP  sh<  uld  analyze  opportunities  for 
pooling  n  coveries  from  multiple  cases 
and  ident  fy  other  statutory  review  and 
consultation  requirements. 

(4)  The  restoration  component  of  the 
DARP,  im  :luding  any  significant 
changes,  <  vill  be  made  available 
pursuant  ;o  §  990.32fc)  of  this  part. 
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(d)  Estimate  restoration  costs.  (1) 
Once  the  restoration  component  is 
chosen,  the  trustee(s)  must  estimate  the 
costs  of  planning,  developing,  and 
implementing  that  component.  These 
costs  shall  include  both  direct  and 
indirect  costs. 

(2)  Direct  costs  are  those  that  are 
identified  by  the  trustee(s)  as  charged 
directly  to  the  conduct  of  the  selected 
restoration  alternative.  Direct  costs 
would  include  trustee  agency  exp>enses 
for  a  specific  action(s). 

(3)  Indirect  costs  are  costs  associated 
with  a  particular  action  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  natural 
resources  and/or  services  where  there  is 
no  direct  way  to  calculate  or  attribute 
them  to  a  particular  action(s). 

(4)  Compensation  for  indirect  costs 
can  be  included  in  the  damage  claim  in 
one  of  two  ways.  The  trustee(s)  could 
either  identify  indirect  costs  or  claim  a 
certain  indirect  cost  rate  for  expenses. 

(5)  Restoration  component  of  the 
damage  claim.  The  estimated  restoration 
costs  make  up  that  component  of  the 
damage  claim  representing  the  costs  to 
restore,  replace,  rehabilitate,  or  acquire 
the  equivalent  of  the  injured  natural 
resources  and/or  services.  These 
estimates  are  to  be  documented  in  the 
administrative  record. 

(e)  Phased  Restoration  Planning. 
NOAA  recommends  that  the  trustee(s) 
should  consider  undertaking  restoration 
plaiming  in  phases.  Phased  planning 
and  imple.Tientation  is  proposed 
through  an  Adaptive  Management 
Approach  (AMA).  AMA  involves  a 
process  whereby  alternatives  can  be 
suggested  and  tested  (i.e.,  pilot  projects) 
often  in  small  scale  before  undertaking 
full  scale  restoration.  Results  of  initial 
experiments  are  then  evaluated  to  select 
the  approach  for  later  projects. 

§  000.75    Comprehanslva  damage 
assessment-analysis  and  selectton  of 
restoration  alternatives. 

(a)  Restoration  alternatives.  In 
developing  the  restoration  component, 
the  trustee(s)  should  consider  the 
following  alternatives.  Each  alternative 
may  be  implemented  through  one  or 
more  options  or  methods  selected  by  the 
trustee(s).  When  mentioned,  alternatives 
imply  associated  options. 

(1)  The  natural  recovery  (no-action) 
alternative  should  always  be 
considered.  Natural  recovery  may  be 
selected  when: 

(i)  There  is  evidence  that  the  natural 
recovery  process  will  be  more  effective 
than  other  available  restoration 
alternatives: 

(ii)  The  resulting  natural  resources 
and/or  services  are  predicted  to 


resemble  the  original,  within  the 
constraints  of  natural  or  other  (i.e., 
human-induced)  variability,  in  a  time 
frame  not  significantly  different  from 
that  resulting  from  human  intervention; 

(iii)  Other  natural  resources  and/or 
services  will  not  be  adversely  affected 
prior  to  the  recovery  of  those  originally 
injured  resources  and/or  services;  and 

(iv)  There  are  no  threats  to  human 
health  and  safety  irom  the  length  of  time 
for  natural  recovery. 

(2)  The  restoration  alternative,  i.e., 
direct  restoration,  includes  actions 
undertaken  to  return  injured  natural 
resources  and'/or  services  to  their 
baseline  conditions. 

(3)  The  rehabilitation  alternative 
includes  actions  to  bring  resources  and/ 
or  services  to  a  state  different  from 
baseline  conditions  but  still  beneficial 
to  the  environment  and  public. 

(4)  The  replacement  alternative 
includes  actions  that  substitute  a  natural 
resource  and/or  service  that  provides 
the  same  or  comparable  resources  and/ 
or  services  as  those  injured. 

(5)  The  acquisition  of  equivalent 
natural  resources  alternative  includes 
obtaining  natural  resources  and/or 
services  that  the  trustee{s)  determines 
are  comparable  to  those  injured. 
Equivalent  natural  resources  should  be 
acquired  to  hasten  recovery,  and  protect 
and  maintain  the  natural  resources 
affected  by  the  discharge. 

(6)  Each  alternative  discussed  above 
may  be  considered  individually  or 
combined  in  various  ways,  depending 
upon  the  factors  outlined  in  §  990.75(b). 

(b)  Analysis  of  restoration 
alternatives.  As  the  results  of  the  injury 
and  quantification  studies  become 
available,  the  trustee(s)  should  revise 
the  list  of  restoration  alternatives 
developed.  The  trustee(s)  should 
analyze  each  alternative  taking  into 
account  the  feasibility,  environmental 
effectiveness,  and  relative  cost 
described  below.  If  an  alternative  is 
unacceptable,  it  will  be  eliminated  from 
further  consideration.  The  rationale  for 
this  determination  must  be  docimiented 
in  the  administrative  record. 

(1)  Feasibility  is  determined  upon,  but 
not  limited  to,  the  following  factors: 
availability  of  services,  materials  and 
equipment;  expertise;  construction  and 
operational  limitations;  need  or 
capability  of  future  restoration;  and 
administrative,  legal,  or  regulatory 
requirements.  The  trustee(s)  should 
consider  technically  feasible  methods, 
i.e.,  those  methods  that  are  currently 
available. 

(2)  Once  the  trustee(s)  determines  that 
a  restoration  alternative  is  feasible,  the 
trustee(s)  should  then  evaluate  the 
environmental  effectiveness  of  the 


alternative.  Effectiveness  addresses 
whether  an  action  accomplishes  the 
goals  and  objectives  of  restoration. 
Effectiveness  is  dependent  upon  the: 

(i)  Extent  to  which  the  proposed 
alternative  can  return  natural  resources 
and/or  services  to  acceptable 
conditions; 

(ii)  Extent  to  which  the  proposed 
alternative  causes  additional  injury; 

(iii)  Extent  to  which  the  proposed 
alternative  improves  the  rate  of  recovery 
and  success;  and 

(iv)  Level  of  risk  and  uncertainty  in 
the  success  of  the  proposed  alternative. 

(3)  Simultaneous  with  environmental 
effectiveness  determination,  the 
trustee(s)  should  evaluate  the  expected 
cost  of  implementing  the  alternative 
relative  to  other  alternatives  and  its 
expected  benefits.  The  trustee(s)  should 
consider,  among  other  things: 

(i)  Significance  of  the  natural  resource 
and/or  service  to  the  environment  and 
public; 

(ii)  Extent  to  which  the  alternative 
benefits  more  than  one  resource  and/or 
service; 

(iii)  Cost  of  the  alternative; 

(iv)  Relationship  of  the  expected  costs 
to  the  expected  benefits;  and 

(v)  Level  of  risk  and  uncertainty  in  the 
cost-benefit  analysis. 

For  alternatives  that  achieve  similar 
benefits  and  meet  the  goals  and 
objectives  of  restoration,  the  most  cost- 
effective  alternative  should  be  chosen. 
In  the  event  that  value  estimates  are  not 
available,  the  alternative  will  be  judged 
on  the  basis  of  the  increase  in  the  rate 
of  recovery  time  relative  to  the  costs  of 
the  alternative. 

(c)  Selection  of  restoration 
alternatives.  Based  upon  the  analysis  of 
the  restoration  alternatives  for  each 
category  of  injured  natural  resource 
and/or  service,  the  trustee(s)  should 
select  the  alternative  or  some 
combination  thereof  that  best  meets  the 
needs  of  each  injured  natural  resource 
and/or  service.  The  trustee(s)  should 
then  develop  the  restoration  component 
of  the  DARP  based  upon  this  selection 
for  each  natural  resource  and/or  service. 

(d)  Feasibility  (pilot)  studies.  (1)  If 
restoration  alternatives  for  certain 
natural  resources  and/or  services  are 
limited  or  poorly  developed,  the 
trustee(s)  may  implement  small-scale 
feasibility  or  pilot  studies.  The  costs 
associated  with  these  actions  are 
recoverable  under  this  proposed  rule. 

(2)  The  trustee(s)  should  coordinate 
with  the  OSC  prior  to  proceeding  with 
any  feasibility  or  pilot  studies  during 
the  Preassessment  Phase  to  ensure  that 
such  studies  are  not  incompatible  with 
response  activities.  The  RP(s)  may  be 


given  the  opportunity  to  participate  in 
such  studies,  if  appropriate. 

§  000.76    Comprehensive  damage 
assessment— evaluation  of  restoration. 

(a)  Recovery  and  success.  The 
trustee(s)  should  define  restoration 
goals,  select  appropriate  criteria  for 
monitoring  goal  achievement,  identify 
performance  standards  (endpoints),  and 
measure  levels  of  achievement  of  those 
standards  in  determining  recovery  and 
success  in  restoration. 

(b)  Monitoring.  The  trustee(s)  should 
evaluate  recovery  through  effective 
monitoring  until  recovery  is  attained 
without  human  intervention.  To  enable 
the  trustee(s)  to  accomplish  this  goal: 

(1)  Monitoring  should  be  sufficiently 
long  to  ensure  recovery  to  a  stable 
condition; 

(2)  All  relevant  components  of  the 
affected  environment  should  be 
monitored  (as  it  relates  to  the  restoration 
alternative); 

(3)  The  progress  of  recovery  should  be 
compared  with  natural  changes 
occurring  in  similar  unaffected 
reference  or  control  areas; 

(4)  Sampling  should  be  designed  to 
provide  statistically  significant  and 
defensible  results;  and 

(5)  The  monitoring  plan  should  be 
sufficiently  flexible  to  permit  mid- 
course  corrections  if  the  need  arises. 

(c)  Mid-course  corrections. 
Restoration  components  should 
incorporate  provisions  allowing  for 
necessary  mid-course  corrections.  Mid- 
course  corrections  should  be  based 
upon,  but  limited  to,  the: 

(1)  Nature  and  extent  of  the  injured 
natural  resources  and/or  services; 

(2)  Actual  effectiveness  of  the 
restoration  alternatives;  and 

(3)  Results  of  monitoring. 

fi  000.77    Comprehensive  damage 
assessment— compensat)le  values. 

(a)  Purpose.  Section  1006(f)  of  OPA 
authorizes  the  trustee(s)  to  recover:  The 
cost  of  restoring,  rehabilitating, 
replacing  or  acquiring  the  equivalent  of 
the  injured  or  lost  natural  resources 
and/or  services;  the  diminution  in  value 
of  the  injured  or  lost  natural  resources 
pending  restoration;  plus  the  reasonable 
cost  of  assessing  those  damages.  The 
purpose  of  this  subpart  is  to  provide 
guidance  to  the  trustee(s)  for  estimating 
the  total  diminution  in  value  of 
resources  and/or  services  affected  by  the 
discharge,  hereinafter  referred  to  as 
compensable  values. 

(b)  Requirement.  The  tnistee(s)  shall 
determine  the  compensable  values 
resulting  from  the  discharge  of  oil  based 
upon  the  information  collected  during 
the  assessment/restoration  process  and 
the  guidance  provided  in  this  subpart. 
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(c)  Services.  Before  estimating 
compensable  values  under  this  subpart, 
the  trustee(s)  should  determine  the  uses 
of  the  resources  IdentiHed  in  the  Injury 
Quantification  component. 

(d)  Time  period  of  losses. 
Compensable  values  include,  for  each 
affected  resource  and/or  service,  the 
diminution  in  value  of  the  resource  and/ 
or  service  from  the  onset  of  the 
discharge  through  the  estimated  time  of 
full  recovery  to  baseline  or  comparable' 
conditions,  as  determined  by  the 
trustee(s).  As  identified  in  subpart  G  of 
this  part,  to  the  extent  possible, 
restoration  actions  will  be  designed  to 
yield  full  recovery  of  the  resources  and/ 
or  services;  however,  in  some  cases, 
only  partial  recovery  may  occur.  If  the 
resources  and/or  services  will  not  fully 
recover  with  the  implementation  of  the 
Restoration  Plan,  the  calculation  of 
compensable  values  will  include  the 
value  of  a  perpetual  stream  of  lost 
services. 

(e)  Completion  of  the  Compensable 
Values  Component.  Upon  completion  of 
the  valuation  component,  the  results 
shall  be  briefiy  described  in  the  Report 
of  Assessment.  Those  results,  combined 
with  the  restoration  costs  and  costs  of 
conducting  the  assessment,  shall 
comprise  the  trustee(s)  damage  claim. 

(f)  Compensable  values  are  the  total 
diminution  in  value  of  the  injured 
natural  resource(s)  and/or  services  as  a 
result  of  a  discharge,  from  the  onset  of 
the  discharge  until  recovery  to  baseline 
or  comparable  conditions  is  deemed 
complete  by  the  trustee(s). 

(g)  Compensable  values  include: 

(1)  Direct  use  value,  i.e.,  the  value 
individuals  derive  from  direct  use  of  a 
natural  resource,  including  constunptive 
and  nonconsumptive  uses,  and 

(2)  Passive  use  value,  i.e..  the  value 
individuals  place  on  natural  resources 
that  is  not  linked  to  direct  use  of  a 
natural  resource  by  the  individual, 
including  the  value  of  knowing  the 
natural  resource  is  available  for  use  of 
family,  friends,  or  the  general  public; 
the  value  derived  from  protecting  the 
natural  resource  for  its  own  sake;  and 
the  value  of  knovnng  that  futiu^ 
generations  will  be  able  to  use  the 
natural  resource. 

(h)  Compensable  values  include,  but 
are  not  limited  to: 

(1)  The  value  of  losses  to  all  public 
uses  of  natural  resources  as  measured  by 
changes  in: 

(i)  Monetized  measures  in  utility,  or 
consumer  surplus, 

(ii)  Fees  or  other  payments  collectable 
by  the  government  or  an  Indian  tribe  for 
use  of  the  natural  resource  by  a  private 
party,  and 
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(iii)  Anj  economic  rent  accruing  to  a 
private  pa  ty  because  the  government  or 
Indian  txil  e  does  not  charge  a  fee  or 
price  for  t  le  use  of  the  resource, 
provided  such  economic  rent  is  not 
recovered  under  a  private  cause  of 
action;  and 

(2)  In  instances  where  the  natural 
resource  trustee(s)  is  the  majority 
operator  or  controller  of  a  for-profit  or 
not-for-pnjfit  enterprise,  and  the  injury 
to  the  natural  resource  results  in  a 
reduction  pf  net  income  to  such  an 
enterprise^  that  portion  of  the  lost  net 
income  due  the  trustee(s)  from  this 
enterprise  resulting  directly  or 
indirectly  rom  the  injury  to  the  natural 
resource. 

(i)  Com{  ensable  values  do  not 
include: 

(1)  Taxe  i  forgone,  because  these  are 
transfer  pa  ymients  from  individuals  to 
the  govern  ment; 

(2)  Wag«  s  and  other  income  lost  by 
private  inc  ividuals,  except  for  that 
portion  of  ncorae  that  represents 
uncollecte  1  economic  rent,  because 
these  valui  is  do  not  accrue  to  the 
trustee(s)  ^nd  may  be  the  subject  of 
lawsuits  bjought  by  the  individuals 
suffering  tbe  loss;  or 

(3)  Any  speculative  losses. 

SM0.78    CkMnprehenshwdamag* 
sssesamenl—eoinpansabte  values, 
measuremeint  techniques. 

(a)  Genehil.  (1)  The  methodologies 
listed  in  thjis  subpart,  or  other 
appropriat^  methodologies  selected  by 
the  trusteejs).  shall  be  used  to  estimate 
compensattle  values.  The  trustee(s) 
should  selict  only  those  methods  that 
can  providp  valid  and  reliable  resource 
values  and  that  are  appropriate  for 
valuing  th<  >  injuries  associated  with  a 
particular  lischarge. 

(2)  Noth  ng  in  this  part  precludes  the 
use  of  diff«  rent  methodologies  to 
produce  se  parate  damage  estimates  for 
different  re  source  services,  so  long  as 
there  is  no  double  counting. 

(b)  Site-i  pecific  valuation  techniques. 
(1)  Travel « ost  method.  The  travel  cost 
method  m<  y  be  used  to  estimate  the 
value  of  ro  Teational  services  provided 
by  a  specific  site  based  on  information 
on  the  number  and  costs  of  recreational 
visits  to  thit  site.  The  value  of 
recreational  losses  resulting  from  injury 
to'an  area  nvhich  may  include  multiple 
sites)  is  m^sured  as  the  difference 
between  thp  values  of  recreational 
services  provided  by  the  area  with  and 
without  thi  discharge  of  oil. 

(2)  Facto^  income  method.  If  a  lost  or 
injured  resource  and/or  service  is  an 
input  to  a  aroduction  process,  the  factor 
income  me  thodology  may  be  used.  TTiis 
methodolo  5y  may  be  used  to  estimate 
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the  change  in  economic  rent  attributable 
to  the  injured  natural  resource  as  a 
resuh  of  the  discharge.  When  the  price 
of  the  good  being  produced  is  not 
affected  by  the  injuries,  the  change  in 
economic  rent  is  simply  the  sum  of  the 
changes  in  Cactor  costs  for  each  affected 
input. 

(3)  Hedonic  price  model.  The  hedonic 
price  model  relates  the  price  of  a 
marketed  commodity,  such  as  property, 
to  its  attributes,  such  as  the  quality  of 
the  surrounding  environment  or  access 
to  environmental  amenities.  Where 
nonmarket  services  provided  by  public 
trust  resources,  such  as  local  water  or 
air  quality,  function  as  attributes  of 
private  property  or  other  market  goods, 
the  hedonic  price  model  may  be  used  to 
determine  the  value  of  the  change  in 
services  for  property  owners. 

(4)  Market  models  of  supply  and 
demand,  (i)  For  natural  resources  that 
are  traded  in  markets,  the  trustee(s)  may 
estimate  models  of  market  supply  and 
demand  for  the  natural  resource.  The 
measure  of  damages  to  consumers  of  the 
marketed  natural  resource  or  of  its 
marketed  services  is  the  difference 
between  the  total  consumer  surplus  for 
the  marketed  natural  resource/service 
with  and  without  injury. 

.  (ii)  When  the  supply  of  the  natural 
resource  is  fixed  (or  quasi-fixed),  then 
the  observed  or  appraised  change  in 
market  price  may  be  used  as  a  proxy  for 
damages  per  unit  of  affected  natural 
resource  or  of  affected  service.  The 
measure  of  damages  to  consumers  of  the 
marketed  services  is  the  sum  of 
difference  between  the  without-  and 
with-injury  market  or  appraisal  prices 
for  each  affected  unit.  When  the 
appraisal  method  is  employed,  damages 
should  be  measured,  to  the  extent 
possible,  in  accordance  with  the 
applicable  sections  of  the  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisition."  Uniform  Appraisal 
Standards.  Interagency  Land 
Acquisition  Conference.  Washington, 
DC,  1973. 

(5)  Contingent  valuation  method.  The 
tnistee(s)  may  use  the  contingent 
valuation  method  to  determine 
individuals'  valuation  of  natural 
resources  or  of  the  services  provided  by 
natural  resources  in  order  to  estimate 
compensable  values.  When  using 
contingent  valuation  pursuant  to  this 
part,  the  trustee(s)  shall  adhere  to  the 
following: 

(i)  Survey  instrument  design  and 
development — (A)  Willingness  to  pay 
for  Prevention  or  Restoration. 

(1)  The  survey  instrument  shall  elicit 
from  respondents  their  willingness-to- 
pay  (WTP)  either  to  prevent  described 
injuries  to  natural  resources  or  to  restore 


injured  resources  as  described  to  their 
baseline  or  comparable  condition. 

(2)  The  trustee(s)  shall  document  the 
rationale  for  selecting  a  prevention 
program  or  restoration  program  as  the 
commodity  to  be  valued. 

(B)  Commodity  definition.  (I)  During 
development  of  the  survey,  the 
trustee(s)  shall  determine  whether 
respondents  understood  and  found 
credible  the  description  of  the  injuries 
(including  whether  they  are  permanent 
or  interim  losses)  and  the  program 
(including  the  timing  of  the  process)  for 
preventing  injuries  or  restoring  the 
natural  resource. 

(2)  Prior  to  the  value  elicitation.  the 
trustee(s)  shall  identify  the  natural 
resource  context  of  the  injured 
resources,  if  related  resources  exist, 
including  commodities  that  might  serve 
as  substitutes. 

(C)  Budget  constraints.  Prior  to  the 
value  elicitation,  respondents  shall  be 
reminded  of  their  budget  constraints 
and  their  alternative  expenditure 
possibilities.  Respondents  shall  be 
reminded  that  their  WTP  for  the 
environmental  program  in  question 
would  reduce  their  expenditures  on 
other  goods.  This  reminder  should  be 
more  than  perfunctory  but  less  than 
overwhelming.  The  goal  is  to  induce 
respondents  to  keep  in  mind  other 
likely  expenditures,  including  those  on 
other  environmental  goods,  when 
evaluating  the  main  scenario.  After  the 
value  elicitation.  respondents  shall  be 
reminded  again  of  their  alternative 
expenditure  possibilities.  Respondents 
shall  be  given  an  opportunity  to 
reconsider  and  change  their  votes  (bid) 
after  this  second  reminder  of  alternative 
expenditure  possibilities. 

(D)  Comparability  with  real 
transactions.  (I)  The  survey  instrument 
shall  use  a  credible  choice  mechanism 
and  payment  vehicle. 

(2)  Tne  trustee(s)  shall  select  a  choice 
mechanism  that  is  incentive  compatible 
and  shall  document  the  rationale  for  the 
selected  choice  mechanism. 

(5)  The  trustee(s)  shall  ask  follow-up 
questions  to  determine  whether  the 
respondents  accepted  the  choice 
mechanism  and  payment  vehicle  as 
credible. 

[4]  The  survey  instrument  or  analysis 
method  shall  provide  a  mechanism  for 
calibrating  hypothetical  WTP  to  actiul 
WTP.  The  trustee(s)  shall  document  the 
rationale  for  the  selected  calibration 
mechanism.  If  the  survey  instrument  or 
analysis  method  fails  to  provide  such  a 
mechanism  or  the  trustee(s)  fails  to 
dotnunent  the  rationale  for  the  selected 
calibration  mechanism,  actual  WTP 
shall  be  presumed  to  be  one-half  of 
stated  WTP. 


(E)  Pretesting.  (1)  Survey  development 
shall  include  adequate  field  testing  to 
ensure  that  the  above  design  criteria  are 
met. 

(ii)  Survey  administration — (A) 
Sampling  procedures.  [1]  The  tru8tee(s) 
shall  determine  the  relevant 
population(s)  to  be  sampled  and 
document  the  rationale  for  that 
determination. 

(2)  The  trustee(s)  shall  draw  a 
probability  sample(s)  from  the  tai^et 
population  for  the  administration  of  the 
final  survey.  Less  rigorous  sampling  is 
suitable  for  pretesting  and  pilot  surveys 
so  long  as  the  heterogeneity  of  the  target 
population  is  considered. 

(3)  The  sample  size(s)  shall  be 
sufficient  to  draw  statistically 
significant  population  inferences  and  to 
estimate  WTP  valuation  functions  or  to 
test  relevant  statistical  hypotheses. 

(4)  The  trustee(s)  shall  minimize 
nonresponse  bias  to  the  extent 
practicable  by  striving  for  as  high  a 
response  rate  in  the  final  survey  as 
possible,  consistent  with  the 
requirements  of  reasonable  cost.  In  no 
case  shall  the  response  rate  be  less  than 
seventy  percent. 

(5)  The  trustee(s)  shall  document  the 
rationale  for  the  selected  response  rate. 

(B)  Mode  of  administration.  (7)  The 
trustee(s)  shall  docimient  the  rationale 
for  the  selected  mode  of  survey 
administration. 

(2)  If  interviewers  are  used,  the  survey 
administration  shall  be  conducted  by 
trained  interviewers  who  are  supervised 
by  experienced  interviewer  field 
managera. 

(5)  Regardless  of  the  mode  of 
administration,  the  trustee(s)  shall  use 
an  experienced  survey  research 
organization  to  administer  the  survey. 

(C)  Confidentiality.  The  trustee(s) 
should  ensure  respondent 
confidentiality. 

(iii)  Nature  of  results — (A)  Scope  test. 
Controlling  for  attitudinal. 
demographic,  perceptual,  and  other 
differences  across  respondents,  the 
trustee(s)  shall  demonstrate  statistically 
that  the  aggregate  WTP  across  all 
respondents  for  the  prevention  or 
restoration  program  increases 
(decreases)  as  the  scope  of  the 
environmental  insult  is  expanded 
(contracted).  The  scope  of  the 
environmental  insult  is  characterized  by 
the  severity  of  the  natural  resource 
injuries  and  the  level  of  effectiveness 
and  timing  of  the  restoration  or 
prevention  program.  The  demonstration 
shall  be  conducted  through  the  use  of 
split  samples. 

(B)  Number  of  scenarios.  The 
trustee(s)  shall  administer  to  spHt 
samples  different  survey  instruments 


containing  three  variations  of  the  scope 
of  the  environmental  insult  that 
respondents  perceive  as  different  unless 
the  trustee(s)  can  provide  a  reasonable 
showing  that  the  three-scenario  test  is 
infeasible  due  to  considerations  of  cost 
or  lack  of  plausibility  of  scenarios. 
Where  three  scenarios  are  feasible,  the 
statistical  test  shall  involve  pairwise 
comparisons.  In  either  case,  the 
scenarios  may  vary  along  any  of  the 
margins  of  intensity,  geography,  and 
duration  of  damage  and.  for  prevention 
scenarios,  the  probability  of  an  event 
occurring.  The  trustee(s)  shall  document 
the  rationale  for  the  selected  variations 
of  the  scope  of  the  environmental  insult. 
In  determining  the  descriptions  to  be 
used  with  the  split  samples,  the 
trustee(s)  shall  use  realistic  injury 
scenarios  and  prevention  or  restoration 
programs  that  the  respondents  accept  as 
credible. 

(C)  Maximum  amount  of  difference 
between  scenarios.  The  trustee(s)  shall 
develop  scenarios  for  the  total  value 
test.  Prior  to  the  performance  of  the  test, 
the  trustee(s)  shall  demonstrate  that  not 
more  than  ninety-five  percent  of 
respondents  in  a  pre-test  or  in  focus 
groups  indicate  that  there  are 
meaningful  value  differences  between 
the  scenarios  to  be  tested  in  any 
pairwise  comparison.  The 
demonstration  shall  be  based  on  a 
minimum  of  sixty  valid  responses.  The 
trustee(s)  shall  exclude  from  this 
demonstration  any  individuals  who 
indicate  in  screening  questions  that  they 
are  not  willing  to  pay  anything  for  any 
size  environmental  cleanup  or  who 
would  be  willing  to  pay  unrealistically 
large  and  invariant  amounts  for  any  size 
environmental  cleanup. 

(iv)  Reporting.  The  trustee(s)  shall 
ensure  that  reports  of  contingent 
valuation  studies  discuss  the  relevant 
factors  identified  in  the  standards 
pertaining  to  survey  instrument  design 
and  development,  survey 
administration,  and  nature  of  results  in 
this  section.  A  copy  of  the  sur\'ey 
instrument  shall  be  included. 

(c)  Alternative  techniques.  (1)  Benefits 
transfer  approach.  Benefits  (or 
valuation)  transfer  involves  the 
application  of  existing  valuation  point 
estimates  or  valuation  function 
estimates  and  data  that  were  developed 
in  one  context  to  value  a  similar 
resource  and/or  service  affected  by  the 
discharge  of  concern.  When  using 
benefits  transfer,  the  trustee(s)  should 
consider: 

(i)  The  comparability  of  the  users  and 
of  the  resource  and/or  services  being 
valued  in  the  initial  study(ies)  and  the 
changes  resulting  from  the  discharge  of 
concern;  ' 
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(ii)  The  comparability  of  the  change  in 
quahty  or  quantity  of  resources  and/ or 
services  in  the  initial  study(ies)  and  the 
ones  affected  by  the  discharge  of 
concern;  and 

(iii)  The  quality  of  the  study(ies)  being 
used  for  the  transfer{s). 

(2)  Habitat  or  species  replacement 
cost  method.  The  habitat  or  species 
replacement  cost  method  involves 
estimating  damages  in  terms  of  the  cost 
of  obtaining  from  alternative  sources  the 
equivalent  of  the  quality  and  quantity  of 
services  diminished  by  the  injury  from 
the  onset  of  the  discharge  through  full 
recovery.  As  appropriate,  damages  may 
be  calculated  as  the  cost  of  replacing 
entire  habitats  that  support  multiple 
species  and  provide  a  variety  of 
resource  services.  In  applying  this 
method,  the  trustee(s)  should: 

(i)  Quantify  a  total  discounted 
measure  of  the  value  of  lost  services 
over  the  full  duration  of  the  injury, 
taking  into  account  the  extent  to  which 
the  resource  and/or  service  will  recover 
over  time; 

(ii)  Determine  the  total  discounted 
measure  of  the  value  of  services 
provided  by  the  restoration  or 
replacement  project  over  the  full  life  of 
the  relevant  species  or  habitat; 

(iii)  Calculate  the  appropriate  scale  of 
the  restoration  or  replacement  project, 
such  that  the  total  discounted  value  of 
services  provided  is  equivalent  to  the 
total  discounted  value  of  interim  lost 
services;  and 

(iv)  Estimate  the  cost  of  implementing 
the  restoration  or  replacement  project. 

S  990.79    CompFehenslve  damage 
asMSsment— compensabl«  values, 
Impiementation  guidance. 

(a)  Committed  use.  Only  losses  in 
committed  uses  of  injured  natural 
resources  and/or  services  shall  be 
recoverable.  Damages  for  losses  of 
purely  speculative  uses  are  not 
recoverable.  For  the  purposes  of  this 
subpart,  a  committed  use  is: 

(1)  Any  direct  or  passive  use  of  the 
injured  natural  resource  and/or  service 
available  to  the  public,  but  for  the 
discharge;  or 

(2)  Any  documented,  planned  future 
use. 

(b)  Willingness  to  accept  and 
willingness  to  pay.  For  purposes  of  this 
part,  the  trustee(s)  may  use  willingness 
to  accept,  willingness  to  pay,  or 
Marshallian  consumer  surplus  (the 
value  of  which  is  between  willingness 
to  accept  and  willingness  to  pay)  as  the 
criterion  to  measure  damages.  However, 
only  willingness  to  pay  shall  be  elicited 
in  contingent  valuation  survey 
instruments. 

(c)  Substitutability.  When  calculating 
compensable  values,  the  trustee(s) 


shou  d  take  into  account,  to  the  extent 
praci  icable,  the  ability  to  substitute 
alter  lative  resources  and/or  services  for 
the  i  ijured  resources. 

{d  Uncertainty.  Uncertainty  regarding 
the  p  redicted  consequences  of 
resto  ration  options  and  predicted 
supp  ly  and  demand  of  natural  resources 
and/  )r  services  should  be  addressed  in 
the  e[:onomic  analysis  of  restoration 
alter  latives  and  determination  of 
com  lensable  values  and  documented  in 
the  a  jministrative  record. 

(e)  Discounting.  (1)  The  trustees 
should  discount  the  three  components 
of  the  damage  claim:  Compensable 
valu(  is;  future  restoration  costs;  and 
asses  sment  and  restoration  costs  already 
incu:  red.  NOAA  recommends  that  the 
trust  (e(s)  use  the  U.S.  Treasury 
borr(  wing  rate  on  marketable  securities 
of  CO  in  parable  maturity  to  the  period  of 
anal;  sis  for  discounting  the  value  of 
each  of  the  components.  The  reference 
date  or  the  discounting  calculation  is 
the  c  ate  at  which  the  claim  is  presented. 
Sect:  on  9.14  of  the  proposed  rule,  as 
requ  red  by  section  1005(b)  of  OPA, 
prov  des  for  pre-judgment  interest  and 
post-  judgment  interest  to  be  paid  at  a 
comi  lercial  paper  rate,  starting  from  30 
calet  dar  days  from  the  date  a  claim  is 
pres(  nted  until  the  date  the  claim  is 
paid 

(2i  Trustees  are  referred  to  Appendix 
C  of  DMB  Circular  A-94  for  information 
abou :  nominal  and  real  U.S.  Treasury 
rates  of  various  maturities  and  for 
furth  er  guidance  in  calculation 
proci  dures.  Copies  of  the  Appendix, 
whic  1  is  regularly  updated,  and  of  the 
Circ»  lar  are  available  from  the  0MB 
Publ  cations  Office  (202-395-7332). 

(0  Economic  definitions.  (1) 
"Cor  imodity"  as  used  in  contingent 
valui  ition,  refers  to  the  item  respondents 
are  a  iked  to  value.  In  damage 
assej  sment,  the  item  to  be  valued  will 
gene  ally  be  a  plan  or  program  to  protect 
agair  st  future  oil  spills  or  a  plan  or 
program  to  restore  an  already  injured  set 
of  resources. 

(2J"Payment  vehicle"  is  the  method 
by  wiiich  contingent  valuation  survey 
respondents  will  pay  for  the  commodity 
bein  ;  valued.  Common  payment 
vehi  les  used  in  contingent  valuation 
inch  de  increases  in  local,  state  or 
fedei  al  taxes,  or  increases  in  process  of 
cons  imer  goods  or  services. 

(3  "Choice  mechanism"  is  the 
insti  utional  format  in  which  contingent 
valui  ition  survey  respondents  are  asked 
to  ex  jress  their  value  for  the  commodity 
offered  in  the  survey.  A  frequently  used 
choii  ;e  mechanism  is  the  voting  format 
(refe  endum)  where  respondents 
expr  (ss  their  value  for  the  commodity 
offer  id  by  choosing  to  vote  for  or  against 


a  ballot  proposal  that  would  provide  the 
commodity  by  raising  respondents' 
taxes. 

(4)  "Probability  sampling"  refers  to 
the  use  of  sampling  techniques  that 
assign  each  sampling  unit  in  the  target 
population  a  known  non-zero 
probability  of  being  included  in  the 
sample.  Sampling  units  for  survey 
research  are  usually  individuals  or 
households. 

Subpart  H— Post  Assessment  Phase 

§  990.80    Post-assessment  phase— report 
of  assessment 

(a)  Requirement.  At  the  conclusion  of 
any  of  the  assessment  procedures 
provided  in  this  part  or  upon  reaching 
settlement  with  the  RP(s)  under 

§  990.14(f)  of  this  part,  the  trustee(s) 
shall  prepare  a  Report  of  Assessment. 

(b)  Contents.  The  Report  of 
Assessment  shall  contain: 

(1)  The  selected  restoration  approach; 

(2)  The  estimated  costs  of 
implementing  that  approach;  and 

(3)  An  index  to  the  administrative 
record. 

§  990.81    Post-assessment  phase- 
demand. 

(a)  Requirement.  Where  the  trustee(s) 
and  RP(s)  have  not  reached  settlement 
by  the  conclusion  of  the  Assessment 
Phase,  the  trustee(s)  shall  present  to  the 
RP(s).  jointly  or  individually,  a  demand 
in  writing  for  a  sum  certain  representing 
the  damages  as  determined  by  the 
trustee(s).  The  demand  should  be 
delivered  in  such  a  manner  as  will 
establish  the  date  of  receipt. 

(b)  Contents.  The  demand  shall 
include  the  following  items: 

(1)  Identification  of  the  discharge  of 
oil  from  which  the  claim  arises; 

(2)  The  natural  resource  trustee(s) 
asserting  the  claim; 

(3)  A  brief  description  of  the  natural 
resources  and/or  services  for  which  the 
claim  is  being  brought; 

(4)  The  Report  of  Assessment,  as  an 
attachment;  and 

(5)  The  amount  of  damages  being 
sought. 

(c)  Damages.  (1)  The  damages 
presented  in  the  demand  include: 

(i)  Costs  of  restoration,  replacement, 
rehabilitation,  or  acquisition  of 
equivalent  natural  resources  and/or 
services; 

(ii)  Compensable  values;  and 

(iii)  Reasonable  costs  of  the 
assessment. 

(2)  The  damage  figure  should  be 
adjusted,  if  necessary,  by  the  guidance 
in  §  990.82(e)  of  this  part. 

(d)  Review  of  damage  figure.  The  total 
damage  figure  may  be  divided  into  two 
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components:  costs  (both  assessment 
costs  and  estimated  costs  of  restoration) 
and  compensable  values.  Judicial 
review  of  that  portion  of  the  demand 
representing  costs  shall  be  conducted  on 
the  administrative  record.  Judicial 
review  of  that  portion  of  the  demand 
representing  compensable  values  shall 
be  conducted  with  the  trustee(s) 
receiving  the  benefit  of  the  rebuttable 
presumption. 

§990.82    Post-assessment  phase- 
accounts. 

(a)  Joint  account.  For  joint  recoveries 
involving  both  federal  trustees  and  state 
or  Indian  tribe  trustees,  trustees  may 
establish  an  interest-bearing  joint  trustee 
account  under  the  registry  of  the 
applicable  federal  court.  The  account 
should  be  jointly  managed  by  all  the 
trustees  through  a  mutually  agreed  upon 
trustee  committee  or  council.  Such 
funds  shall  be  used  only  as  specified  in 
§990.83  of  this  part. 

(b)  Separate  accounts.  The  trustees 
have  the  option  of  dividing  the 
recoveries  and  depositing  their 
respective  shares  in  separate  interest- 
bearing  accounts.  Such  funds  should  be 
retained  by  each  trustee  in  a  revolving 
trust  account,  without  further 
appropriation,  for  use  only  as  specified 
in  §  990.83  of  this  part. 

(c)  Other  accounts.  The  trustees  may 
establish  escrow  accounts  or  any  other 
investment  account(s)  unless 
specifically  prohibited  by  law.  Such 
funds  shall  be  used  only  as  specified  in 
§990.83  of  this  part. 

(d)  Records.  Regardless  of  the  type  of 
account  used,  the  trustee(s)  must 
maintain  appropriate  accounting  and 
reporting  methods  to  document  the  use 
of  those  sums,  including  independent 
auditing. 

(e)  Adjustments.  (1)  If,  for  any  reason, 
a  recovery  caimot  be  placed  in  an 
interest-bearing  account,  prior  to  the 
presentation  of  a  demand  for  the 
damage  amount,  the  calculation  of  the 
expected  present  value  of  the  damage 
amount  should  be  adjusted  to  correct  for 
the  anticipated  effects  of  inflation  over 
the  time  estimated  to  complete  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of  the 
natural  resources  and/or  services. 

(2)  bn  order  to  make  the  adjustment  in 
paragraph  (e)(1)  of  this  section,  the 
trustee(s)  should  adjust  the  damage 
amount  by  the  rate  payable  on  notes  or 
bonds  issued  by  the  United  States 
Treasury  with  a  maturity  date  that 
approximates  the  length  of  time 
estimated  to  complete  the  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent. 


(3)  The  adjustment  outlined  in  this 
paragraph  applies  only  to  those  sums  to 
be  expended  through  an  Incident- 
Specific  Restoration  Plan  described  in 
§990.84  of  this  part. 

$990.83    Post-assessment  phase   use  of 
sums  recovered. 

(a)  Reimbursable  costs.  Prior  to 
deposit  of  the  sums  recovered,  as 
provided  in  §  990.82  of  this  part,  the 
trustee(s)  may  immediately  request 
receipt  of  those  sums  recovered  that 
represent  the: 

(1)  Costs  of  the  assessment  already 
incurred  and  costs  necessary  to 
complete  the  damage  assessment; 

(2)  Costs  already  incurred  for 
emergency  restoration  as  described  in 
§990.25: 

(3)  Costs  necessary  to  develop  the 
final  restoration  plan;  and 

(4)  Costs  necessary  to  implement  a 
restoration  plan  or  individual  project 
that  is  part  of  that  restoration  plan. 

(b)  Damages  representing 
compensation.  Damages  recovered  as 
compensation  for  injuries  to  natural 
resources  and/or  services,  as  specified 
in  §  990.81  of  this  part,  shall  be  paid  out 
of  the  account  established  under 
§990.82  of  this  part  only  for  those 
actions  described  in  a  restoration  plan 
developed  pursuant  to  the  guidance  in 
§990.84  of  this  part. 

1990.84   Post-assessment  phase— final 
restoration  plan. 

(a)  Incident-specific  Restoration  Plan. 
The  Final  Restoration  Plan  is  that  plan 
implemented  after  damages  have  been 
received.  The  Final  Restoration  Plan  can 
be  either  one  of  two  types:  Incident- 
specific  or  regional. 

(1)  Upon  determination  of  the  amount 
of  the  award  of  a  natural  resource 
damage  claim,  as  authorized  by  section 
1006(a)(2)  of  OPA.  the  tnistee(s)  shall 
prepare  a  Final  Restoration  Plan  as 
provided  in  section  1006(c)  of  OPA. 

(2)  This  post-assessment  restoration 
plan  should  be  based  upon  the 
restoration  component  developed 
pursuant  to  subpart  G  of  this  part. 

(3)  If  there  are  significant 
modifications  between  the  restoration 
component  developed  under  subpart  G 
of  this  part,  which  was  made  available 
to  the  public,  and  the  Final  Restoration 
Plan,  the  Final  Restoration  Plan  shall  be 
made  available  for  a  30  calendar  day 
public  review  and  comment  period. 

(4)  Before  implementing  the 
significantly  modified  plan  discussed  in 
paragraph  (a)(3)  of  this  section,  the  plan 
and  a  response  to  any  public  comments 
received,  should  be  made  available  to 
the  public. 

(5)  This  Final  Restoration  Plan  shall 
be  implemented  using  the  sums  in  one 


or  more  of  the  accounts  described  in 
§990.82  of  this  subpart. 

(b)  Regional  Restoration  Plan.  (1) 
Where  the  trustee(8)  has  developed  a 
Regional  Restoration  Plan,  as  described 
in  §  990.16  of  this  part,  through  a  public 
review  and  comment  process,  for  a 
specific  area,  e.g.,  bay  or  estuary, 
monies  placed  in  an  account  established 
under  §  990.82  of  this  part  may  be 
pooled  with  other  recoveries  to 
implement  that  Regional  Restoration 
Plan,  in  whole  or  in  part 

(2)  Where  a  Regional  Restoration  Plan 
has  not  been  or  is  not  in  the  process  of 
being  developed,  an  incident-specific 
plan  must  be  developed  for  use  of  the 
damages  recovered. 

(3)  To  qualify  as  a  Regional 
Restoration  Plan  for  use  of  siuns 
recovered  pursuant  to  this  part,  the  plan 
must: 

(i)  Be  developed  through  a  process 
consistent  with  the  prespill  planning 
process  described  in  §  990.16  of  this 
part,  including  public  review  and 
comment;  and 

(ii)  Address  the  same  or  similar 
resource  injuries  as  those  identified  In 
the  assessment. 

Appendix  A  to  Part  990— Draft 
Kfemorandum  of  Undentanding  (MOU) 

/.  Introduction 

This  Memorandum  of  Undergtanding 

(MOU)  by  and  between  the  state  of 

(state),  the  National  Oceanic  and 
Atmospheric  Administration  of  the  United 
States  Department  of  Commerce  (NOAA),  the 
United  States  Department  of  the  Interior 
(DOI)  and  the  United  States  Department  of 
Agriculture  (USDA)  (collectively  referred  to 
as  the  Trustees)  is  entered  into  to  ensure  the 
coordination  and  cooperation  of  the  trustee* 
in  the  initiation  of  assessment  and 
assessment  of  damages  for  injuries  to  natural 
resources  and/or  services  resulting  from 

.  and  the  application  of  any  natural 

resource  damages  recovered  toward  the 
restoration,  rehabilitation,  replacement  and/ 
or  acquisition  of  equivalent  natural 
resources. 

[Note:  Obviously,  in  any  given  incident 
there  may  be  more  or  fewer  trustees  than 
those  indicated  above. I 

n.  Parties 

The  following  officials,  or  their  designees, 
are  parties  to  this  MOU  and  act  on  behalf  of 
the  public  as  Trustees  for  natural  resources 
under  this  MOU: 

1.  The of  the  state  of , 

2.  The  Under  Secretary  for  Oceans  and 
Atmosphere.  Administrator  of  the  National 
Oceanic  and  Atmospheric  Administration, 
acting  on  behalf  of  the  Secretary  of 
Commerce. 

3.  The  Secretary  of  the  Department  of  the 
Interior, 

4.  The  Secretary  of  the  Department  of 
Agriculture, 

5.  (The  Secretary  ofDepartment  of  Defense. 
Department  of  Energy,  and/or  the  de$ignated 
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trustee  of  a  Tribe  and  any  foreign 
lintemational)  trustee.) 

///.  Location 

This  MOU  is  intended  to  address  natural 
resources  injured  (damagedl  •  •  • 

(Identify  as  precisely  as  possible 
geographic  location  and  incidenl(s)  involved) 

•  *  •  (the  Incident). 

IV.  Purpose 

The  trustees  recognize  the  importance  of 
integrating  and  coordinating  the' assessment 
of  natural  resource  damages  for  injuries  to 
natural  resources  affected  by  the  Incident, 
seeking  compensation  for  those  injuries  to 
natural  resources  and/or  services  and 
restoration  of  those  affected  resources  and/or  ■ 
services.  The  purpose  of  this  MOU  is  to 
provide  a  framew^ork  for  such  coordination 
and  cooperation  between  the  trustees,  and  for 
the  implementation  of  the  activities  of  the 
trustees  in  furtherance  of  their  natural 
resource  trustee  responsibilities.  The 
trustees'  activities  will  primarily  involve 
assessing  damages  for  injuries  to  natural 
resources,  seeking  compensation  for  those 
injuries  to  natural  resources  and/or  services 
and  restoring  the  injured  natural  resources 
and/or  services  affected  by  the  incident. 
Nothing  in  this  MOU  is  to  imply  that  any 
signatory  trustee  is  in  any  way  abrogating  or 
ceding  any  responsibility  or  authority 
inherent  in  its  control  or  trusteeship  over 
natural  resources. 

V.  Authority 

The  trustees  enter  into  this  MOU  in 
accordance  with  tJie  natural  resource  trustee 
authorities  provided  for  each  trustee  by  the 
Federal  Wafer  Pollution  Control  Act,  33 
U.S.C  1251  et  seq.,  the  Oil  Pollution  Act  of 
1990.  Public  Law  101-380,  the 
Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act,  as  amended, 
42  U.S.C  9601  et  seq..  and,  if  utilized,  the 
Natural  Resource  Damage  Assessment 
Regulations,  43  CFR  part  11,  or  the  OPA 
regulations,  when  promulgated. 

V7.  Organization 

The  trustees  recognize  the  importance  of 
coordinating  their  efforts  in  order  to 
effectively  and  efficiently  meet  their 
respective  natural  resource  trustee 
responsibilities  under  applicable  federal  and 
state  law.  Accordingly,  there  is  hereby 
created  a  Trustee  Council  (Council)  to~ 
implement  the  MOU  to  which  each  trustee 
will  designate  a  representative  and  an 
alternate.  The  Council  may  create 
subcommittees  when  they  are  deemed 
necessary  to  effect  the  purposes  of  this  MOU. 
A  representative  designated  by  unanimous 
consent  of  the  Trustee  Council  members  will 
serve  as  Lead  Administrative  Trustee  for 
administrative  purposes.  This  representative 
shall  fully  coordinate  his  activities  with  and 
act  under  the  direction  of  the  Council.  The 
Trustee  Council  will  also  seek  advisory 
participation  from  the  United  States 
Department  of  Justice,  the  United  States 
Department  of  Transportation  (Coast  Guard), 
the  State  Attorney  General  or  other  legal 
advisor  and  the  United  States  Environmental 
Protection  Agency,  when  appropriate. 


•    '  •      •  •  I  ;  f  ».  >  i        ■ » r  •  • 

No.  5  /  Friday.  January  7.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  5  /  Friday.  January  7.  1994  /  Proposed  Rules 


1187 


MI.  Du  ies  and  Fesponsibilities 

On  b  shalf  of  the  trustees,  the  Trustee 
Counci  shall  coordinate  and  authorize  all 
trustee  ictivities  and  matters  under  this  MOU 
in  acco  dance  with  the  decisionmaking 
require  nents  contained  in  Section  VIII.  The 
Trustee  Council  may  take  whatever  actions 
the  Coi  ncil.  in  its  discretion,  determines  are 
necessi  ry  to  fulfill  the  trust  responsibilities 
of  each  trustee  under  and  to  effectuate  the 
purpos  IS  of  applicable  federal  and  state  law. 
It  is  ex]  ected  that  the  Trustee  Council,  in 
accords  nee  with  applicable  laws  and 
policie! .  may  take  the  following  actions, 
among  jthers,  to  address  the  trustees'  natural 
resourc ;  trustee  responsibilities; 

A.  Cc  nduct  scientific  and  technical 
studies  sampling  and  other  matters  related  to 
the  assi  ssment  of  natural  resource  damages 
for  inju  y  to  natural  resources  with  respect  to 
trust  re  ources  which  may  be  lost,  injured  or 
destroy  id. 

B.  Se  ik  compensation  from  responsible 
parties  or  the  damages  assessed  by  the 
trustee!  and  for  the  costs  of  planning  and 
implen  enting  the  assessment. 

C.  Ac  ting  in  concert  with  its  attorneys, 
particif  ate  in  negotiations  with  responsible 
parties. 

D.  In  iccordance  with  applicable  law, 
supervi  se,  manage  and  obligate  any  money 
paid  to  the  trustees  by  or  on  behalf  of 
respons  ible  parties  for  the  purpose  of 
assessii  g,  restoring,  replacing,  rehabilitating, 
and/or  icquiring  the  equivalent  of  the 
affectec  natural  resources. 

E.  Ov  Brsee  the  development  and 
implera  jntation  of  a  plan  for  the  restoration, 
replace  tient,  rehabilitation,  and/or 
acquisil  ion  of  equivalent  resources  for  those 
trust  rei  ources,  and/or  services,  that  may  be 
injured,  destroyed  or  lost. 

F.  In  i  iccordance  with  applicable  law,  make 
all  nece  isary  decisions  for  the  management 
and  adr  linistration  of  funds  pursuant  to 
Section  IX  of  this  MOU. 

G.  In  iccordance  with  applicable  law, 
arrange  for  one  or  more  contracts  with 
professi  3nal  consultants,  technical  or 
otherwi  se,  that  the  Trustee  Council 
determl  les  are  necessary  and  best  qualified 
to  provi  Je  services  to  the  Council. 

H.  Id<  ntify  a  contact  for  coordination  with 
the  U.S  Coast  Guard  regarding  access  to  the 
Oil  Spi  1  Liability  Trust  Fund. 

The  (  Lities  of  the  Lead  Administrative 
Trustee  shall  include,  but  are  not  limited  to: 
coordin  ition  and  monitoring  of  the  progress 
of  the  n  itural  resource  damage  assessment 
process  scheduling  of  meetings  of  the 
Trustee  Council,  and  preparation  of  agendas 
for  thos !  meetings;  acting  as  a  central  contact 
point  fo  ■  the  Trustee  Council;  establishment 
and  mai  ntenance  of  the  administrative  record 
and  oth  t  records  and  relevant  documents; 
and  sue  i  other  duties  as  directed  by  the 
Trustee  Council.  The  Lead  Administrative 
Trustee  will  be  responsible  for  informing  the 
other  tr  istees  of  all  pertinent  developments 
on  a  tilt  ely  basis. 

V7//.  De  :isionmaking 

The  ti  Listees  agree  that  all  decisions 
implemi  snting  this  MOU  shall  require 
unanimi  lus  approval.  In  the  event  that 
unanim  »us  agreement  cannot  be  reached 
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among  the  members  of  the  Trustee  Council, 
the  matter  in  dispute  will  be  elevated  to  the 
Trustees  for  resolution.  If  necessary,  the 
trustees  may  establish  further  mechanisms  by 
which  disputes  may  be  resolved.  The  trustees 
further  agree  that  decisionmaking 
deliberations  will  focus  upon  the  trustees' 
mutual  purpose  of  assessing,  restoring, 
rehabilitating,  replacing  and/or  acquiring  the 
equivalent  of  the  affected  natural  resources, 
rather  than  upon  control  or  respective 
trusteeship  over  those  resources. 

IX.  Funds 

The  trustees  agree  to  cooperate  in  good 
faith  to  attempt  to  establish,  to  the  extent 
consistent  with  applicable  law,  a  joint  trust 
account  for  purposes  of  receiving,  depositing, 
holding,  disbursing,  managing  and 
expending  all  natural  resource  damage 
recoveries  obtained  or  received  by  the 
trustees  relating  to  the  natural  resource 
injuries  arising  out  of  the  Incident  and 
interest  earned  thereon.  This  joint  trust 
account  will  be  established  under  the  registry 
of  the  applicable  Federal  district  court.  Such 
recovered  damages  shall  be  used  for 
restoration  activities  conducted  under  this 
MOU  to  address  those  injuries  to  natural 
resources  and/or  services.  Any  recoveries  for 
injury  to  natural  resources  obtained  or 
received  by  or  on  behalf  of  any  trustee  shall 
be  deposited  in  this  joint  trust  account. 

The  Trustee  Council,  in  accordance  with 
its  decisionmaking  process  in  section  VIII  of 
this  MOU,  shall  establish  standards  and 
procedures  govern  ing  the  joint  use  of  al  1 
natural  resource  damages  received  by  the 
Trustees  for  the  purposes  of  restoring, 
replacing,  rehabilitating  and/or  acquiring  the 
equivalent  of  natural  resources  injured  as  a 
result  of  the  Incident  and  the  reduced  or  lost 
services  provided  by  such  resources  pursuant 
to  the  final  Restoration  Plan. 

The  trustees  further  agree  that  the 
following  damage  assessment  costs  shall  be 
advanced  or  reimbursed  to  each  trustee  out 
of  any  damage  assessment  cost  recoveries  or 
payments  thereon,  including  funds  received 
from  the  Oil  Spill  Liability  Trust  Fund: 
reasonable  unreimbursed  costs  jointly  agreed 
upon  for  the  planning,  conduct,  evaluation 
and  coordination  of  all  natural  resource 
damage  assessment  activities  pursued  by  the 
Trustee  Council  with  respect  to  injuries 
incurred  resulting  from  the  Incident. 

X.  Confidentiality 

The  trustees  agree  that  it  is  in  the  public 
interest  that  all  scientific  data  arising  out  of 
their  review  of  the  injury  to  natural  resources 
as  a  result  of  the  Incident  be  made  public. 
Therefore,  such  data  shall  be  made  public  as 
soon  as  publication  will  not  prejudice  the  on- 
going assessment.  Public  sharing  of  scientific 
data  will  be  the  general  policy  of  the  trustees. 

However,  all  parties  to  this  MOU  recognize 
that  all  written  or  oral  communications 
related  to  the  assessment  and  recovery  of 
damages  for  injury  to  natural  resources  and/ 
or  services  may  be  undertaken  in  anticipation 
of  litigation.  Accordingly,  all  oral  and  written 
communications  and  work  product  will  be 
treated  as  privileged  attorney-client 
communications,  attorney  work  product  or 
protected  by  other  applicable  privilege  (or  a 


combination  thereof),  as  appropriate,  and 
will  be  protected  from  discK>$ure  to  the 
maximum  extent  possible  under  applicable 
faderal  or  state  law.  They  further  agree  that 
when  a  request  for  production  of  such  a 
record  is  received  pursuant  to  any  applicable 
federal  or  state  law,  the  request  will  be 
forwarded  for  response  to  the  trustee  or 
trustees  to  which  the  privilege  applies  or 
whose  representatives  originally  generated  or 
contributed  the  record  requested.  Nothing 
contained  herein  shall  be  construed  as 
prohibiting  or  restraining  the  trustees  or  the 
Trustee  Council  bom  agreeing  to  release  any 
record. 

XI.  Reservation  of  Rights 

Except  for  the  confidentiality  agreement 
contained  in  Section  X,  all  parties 
understand  that  this  doctmient  is  not 
intended  to  create  any  further  legal  rights  or 
obligations  between  the  parties,  the  trustees 
or  any  other  persons  not  a  party  to  this  MOU. 

XII.  Modification  of  Agreement 

It  is  acknowledged  that  additional 
agreements  may  be  executed  by  the  trustees 
with  regard  to  natural  resource  damage 
claims  that  arise  and  to  planning  for  the 
restoration,  replacement,  rehabilitation,  and/ 
or  acquisition  of  equivalent  natural  resources 
that  may  be  injured,  destroyed  or  lost. 
Therefore,  modification  of  this  MOU  must  be 
in  writing  and  upon  approval  of  all  Trustees 
currently  parties  to  the  MOU. 

XIII.  Termination 

This  MOU  shall  be  in  effect  from  the  date 
of  execution  until  termination  by  agreement 
of  the  trustees.  At  any  time  the  trustees 
determine  that  the  purposes  underlying  this 
MOU  have  been  addressed,  the  MOU  will 
terminate  upon  such  a  finding.  In  the  event 
any  trustee  withdraws  from  the  MOU,  such 
withdrawal  must  be  in  writing  at  least  thirty 
calendar  days  in  advance  of  the  withdrawal. 
In  the  event  of  such  withdrawal,  this  MOU 
remains  in  full  force  and  effect  for  the 
remaining  parties. 

In  the  event  of  the  withdrawal  of  any 
trustee,  or  at  the  termination  of  this  MOU, 
there  shall  be  a  full  and  complete  accounting 
of  all  funds  received,  deposited,  held, 
disbursed,  managed,  expended  pursuant  to 
Section  IX  of  this  MOU.  or  otherwise 
controlled  in  any  joint  account  by  the 
trustees  as  a  result  of  the  incident 

XJV.  Limitation 

Nothing  in  this  MOU  shall  be  construed  as 
obligating  the  United  States,  a  state  or  any 
other  public  agency,  their  officers,  agents  or 
employees,  to  expend  any  funds  in  excess  of 
appropriations  authorized  by  law. 

XV.  Third  Party  Challenges  or  Appeals 

The  rights  and  responsibilities  contained 
in  this  MOU  are  subject  to  the  availability  of 
funding  and  are  intended  to  be  guidance  for 
the  respective  trustees.  They  may  not  be  the 
basis  of  any  third  party  challenges  or  appeals. 

XVI.  Execution:  Effective  Date 

This  MOU  may  be  executed  in 
counterparts.  A  copy  with  all  original 
executed  signature  pages  affixed  shall 
constitute  the  original  MOU.  The  date  of 


execuUon  shall  be  the  date  of  the  final 
trustee's  signature. 

Appendix  B  to  Pant  990— Memorandum  of 
Agreement  (MOA) 

This  memorandum  of  agreement  (MOA)  is 
between  the  Itrustee(s)],  referred  to  as 

.  and  [responsible  partv(ies)), 

refiarred  to  as .  The  [trustee(s)l  and 

[RP(s)]  are  hereafter  collectively  referred  to  as 
"the  parties."  This  MOA  shall  become 
effective  as  of  the  last  date  of  its  execution 
by  the  authorized  representatives  of  the 
parties. 

The  parties,  in  order  to  pursue  a 
(negotiated  settlement  of  possible  claims  or 
phased  joint  assessment  (PJA)l  arising  &t)m 
[description  of  discharge],  have  executed  this 
MOA,  which  addresses  the  nature  and  scope 
of  [settlement  negotiations  in  this  case  or  the 
PJAl. 

The  parties  agree  that,  by  entering  into  this 
MOA,  neither  party  is  making  any  admission 
of  fact  or  law.  This  MOA  shall  not  be 
admissible  as  evidence  of  proof  of  liability  or 
nonliability  or  the  validity  or  nonvalidity  of 
any  claim  or  defense  in  the  above-referenced 
or  other  discharge.  This  MOA  shall  not 
prejudice  the  position  of  either  party  in  the 
above-referenced  or  other  dischai:ge,  nor  shall 
it  be  used  for  any  purpose  other  than  the 
attempted  [settlement  of  this  case  or  PJA). 

Recitals 

Whereas,  the  parties  to  this  MOA  seek  to 
resolve  without  further  litigation  all  issues  in 
the  [case  or  PJA); 

Whereas,  the  parties  are  entering  into  the 
negotiations  in  good  faith  and  agree  to 
consider  and  discuss  all  issues  that  either 
party  deems  necessary  or  appropriate  to  a 
final  resolution; 

Whereas,  the  parties  intend  to  negotiate  in 
good  faith  through  their  expressly  designated 
representatives  and  do  not  intend  to 
undermine  negotiations  through  other  means 
or  methods; 

Now,  therefore,  based  upon  the  above 
premises  and  the  mutual  covenants  and 
considerations  set  forth  below,  the  parties 
agree  as  follows: 

PJA  Process  and  Schedule 

The  [settlement  or  PJA)  process  shall  take 
the  (five)-phase  approach,  described  below. 
The  parties  will  use  their  best  efforts  to 
adhere  to  the  schedule  set  forth  in 
Attachment  A,  hereto.  This  (five)-phase 
approach  and  schedule  may  be  modified 
upon  written  agreement  of  the  parties. 

Phase  I— Agreeing  to  the  Settlement  Process 

During  Phase  I  the  parties  discussed  and 
formulated  a  process  to  engage  in  substantive 
settlement  negotiations.  The  agreements  of 
the  parties  as  a  result  of  those  discussions  are 
contained  in  this  MOA.  If  this  MOA  is 
negotiated  as  part  of  a  claim,  this  MOA  will 
be  submitted  to  the  Court  in  the  litigation  in 
conjunction  with  a  joint  petition  of  the 
parties  for  a  stay  of  the  litigation.  Phase  II  of 
the  settlement  process  shall  proceed  upon 
the  Court's  approval  of  such  joint  petition. 

(The  following  section  outlines  the 
maximum  extent  of  agreement  between  the 
possible  parties.  This  section  is  designed  to 
be  modular  in  nature,  i.e.,  one  may  pick 


appropriate  phases  or  components  to  revise 
and  include  in  a  particular  MOA.) 

Phase  II~-Preassessment  nase 

During  Phase  II  the  parties  will  discuss  the 
technical,  scientific,  and  other  issues 
pertaining  to  preassessment,  particularly  as 
to  the  type  of  assessment  procedure  to 
conduct  for  [the  expected  area  of  impacts). 
The  discussions  will  proceed  on  the  basis  of 
natural  resource  units.  The  natural  resource 
units  were  chosen  because  they  logically 
lend  themselves  to  segregated  discussion. 
The  natural  resource  units  will  be: 

[Natural  resource  units  may  consist  of 
resource  categories,  e.g.,  surface  waters, 
geologic  units;  aquatic  resources,  including 
surface  water,  sedimente.  fish,  etc.;  terrestrial 
resources;  acres  of  particular  wetland  or 
other  habitat  type;  certain  populations  of  fish 
and/or  wildlife  species;  recreational  areas.) 

The  substantive  discussions  on  a  particular 
natural  resource  unit  will  proceed  according 
to  the  Settlement  Process  Schedule  provided 
in  Attachment  A  as  follows: 

A.  The  basis  for  the  [trustee's(s')) 
trusteeship  of  the  resources  and  the  precise 
geographical  location  and  extent  of  the  same; 
and 

B.  The  [trustee's(s'))  initial 
recommendation  of  the  type  of  assessment 
procedure  to  implement  for  this  incident. 

Phase  III— Assessment/Restoration  Phase 
During  Phase  III,  the  parties  will  discuss 
the  nature  and  extent  of  the  injuries,  along 
with  the  appropriate  restoration  approach, 
the  cost  of  implementing  that  approach,  and 
compensation  for  resources  or  services  that 
are  not  restored.  Phase  III  may  be  broken 
down  into  as  many  as  three  components  as 
described  below: 

A.  Injury  determination/quantification 
component: 

— Baseline/refcrence/control  conditions 
— Change  from  above  conditions 
— Quantification  of  injured  natural  resources 
and/ or  services 

B.  Restoration  Component: 
— Development  of  an  approach 
— Estimating  rate  of  recovery 
— Estimating  interim  lost  uses 

C  Economic  Valuation  Component: 
-^Estimate  lost  compensable  values 

Phase  IV— Post-Assessment  Phase 

During  Phase  IV,  the  parties  will  discuss 
the  actions  to  be  carried  out  in  the  Post- 
Assessmeht  Phase,  including  the  components 
listed  below: 

A.  Development  of  Final  Restoration  Plan. 

B.  Compensatory  Restoration. 
C  Accounts  and  Disbursements. 
D.  Monitoring. 

Phase  V— Final  Settlement  Negotiations    ' 

During  Phase  V,  the  parties  will  discuss 
and  attempt  to  resolve  the  outstanding  issues 
necessary  for  a  final  settlement.  If  not 
previously  resolved,  these  will  include:  (1) 
The  amount  of  any  natural  resource  damages 
and  assessment  costs  to  be  paid  to  the 
[trustee(s))  by  lRP(s)|;  and  (2)  the  contents 
and  details  of  the  final  settlement  agreement 
and  consent  decree. 


By  the  condusian  of  Phase  V,  the  parties 
should  have  agreed  to  a  settlement  agreement 
and  consent  decree  resolving  all  issues  that 
will  be  made  available  for  public  review  and 
comment  and  submitted  for  court  approval. 
The  parties  will  submit  to  each  other  written 
statements  of  their  positions  as  necessary 
during  the  Phase  V  discussions.  Phase  V 
should  conclude  no  later  than . 

Joint  Data 

The  (trustee(s)l  and  the  lRP(s]l  stipulate 
that  each  party  to  the  agreement  shall  be 
barred  from  introducing  new  or  different  data 
(information,  analysis,  etc.)  collected  outside 
the  joint  process  to  challenge  the  jointly 
collected  data  in  either  a  judicial  or 
administrative  proceeding  under  OP  A. 

Public  Review 

During  the  settlement  process,  appropriate 
public  review  shall  be  provided  as  follows: 

1.  Following  the  complete  execution  of  this 
MOA.  the  MOA  shall  be  submitted  to  the 
Court  and  released  to  the  public  Any 
subsequent  modifications  of  this  NfOA  shall 
also  be  submitted  to  the  Court  and  released 
to  the  public. 

2.  During  Phases  II.  Ill,  IV,  and  V  of  the 
[settlement  or  assessment]  process,  the 
|trustee(s]|  at  its  discretion  may  make 
available  for  public  review  copies  of  any 
information  that  it  has  submitted  to  the 
(RP(s)l,  provided  that  such  information  does 
not  contain  information  submitted  by  the 
(RP(s)l  to  the  (trusteets)l  in  the  [settlement  or 
assessment]  process.  Ten  (10)  days  prior  to 
any  submission  of  such  information,  the 
[truste€(s)l  shall  deliver  to  the  [RP(s)l  a 
general  written  description  of  such 
information  that  is  su^icient  to  assure  the 
[RP(s]]  that  such  infomiation  will  not  contain 
any  confidential  information  submitted  by 
the  [RP(s)]  to  the  itrustee(s)]  in  the 
[settlement  or  assessment)  process. 

3.  During  Phases  11,  III,  IV,  and  V,  of  the 
[settlement  or  assessment]  process,  the 
[trustee(s)l,  following  the  express  written 
agreement  of  the  [RP(s)],  may  make  available 
for  public  review  any  information  that  the 
[RP(s)l  has  submitted  to  the  [trusteeis)). 

4.  During  Phases  II.  lU,  IV,  and  V.  of  the 
[settlement  or  assessment]  process,  the 
[trustee(s)]  shall  make  available  for  public 
review  and  comment  any  final  agreements 
reduced  to  writing  by  the  parties. 

5.  The  [trustee(s)l  negotiators,  «t  their 
discretion,  may  meet  with  the  general  public 
or  with  individual  members  of  the  public 
regarding  the  status  of  the  settlement  process, 
provided  that  the  Itrustee(s)]  does  not  discuss 
at  such  meetings  information  submitted  by 
the  lRP(s)l  to  the  [trustee(s)]  in  the  settlement 
process.  The  |RP(s)]  may  have  a 
representative  present  at  the  meetings  that 
are  open  to  the  general  public. 

6.  At  the  completion  of  each  phase,  the 
Itrustee(s))  shall  enter  all  documentation 
developed  for  that  phase  into  the 
Administrative  Record  of  the  [settlement  or 
assessment]  process  to  be  made  available  to 
the  public  during  the  review  of  the 
settlement  agreement  or  consent  decree. 

7.  Following  the  complete  execution  of  any 
fmal  settlement  agreement(s)  and  consent 
decrec(s)  that  will  be  submitted  for  court 
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approvi  I,  the  [trustee(s)]  shall  make  such 
agreemt  nt(s)  and  decree(s)  available  for 
public  ipvjew  and  comment  for  a  period  of 
The  [trustee(s)]  may  hold  a  public 
to  receive  comments  during  the 
period.  The  parties  agree  that  any 
co^isent  decreets)  shall  not  be  approved 
of  the  court  until  the  comment. 
(  xpires  and  all  comments  received 

duly  considered  by  the  parties  and 
!  ubmitted  to  the  court  together  with 
resp>ons  3s  and/or  mutually  agreed 
amendr  lents  to  the  consent  decree(s). 

Stay  of  Jtigation 

[For  Lit  gation-Driven  Assessments) 

Upon  complete  execution  of  this  MOA,  the 
parties  fhall  file  the  MOA  with  a  joint 
petition!  to  the  Court  to  stay  the  litigation  in 
its  entii  ;ty,  including  all  discovery  and 
motion!  practice,  except  as  hereinafter 
provide!  dealing  with  matters  or  issues 
covered  by  this  MOA.  It  is  agreed  that  the 
parties  i  vill  use  their  best  efforts  (provided 
that  sue  1  efforts  are  reciprocal  as  between  the 
parties)  to  respond  to  all  Rule  34  F.R.  Civ.  P. 
request!  for  production  of  documents  which 
were  se  ved  prior  to  [some  date  prior  to  this 
MOA) .  It  is  agreed  that  should  any  disputes 
over  pr«  duction  of  documents  arise,  no 
motiom  to  compel  shall  be  filed  during  the 
penden  :y  of  this  stay  and  each  party  shall 
reserve  ts  right  to  file  any  such  motion  after 
the  stay  is  lifted. 

In  adi  ition,  either  party  at  any  time  may 
request  in  writing,  that  the  other  party  make 
availab;  s  to  it,  for  review  and/or  copying, 
docume  nts  not  previously  requested  or 
produc!  d  in  the  litigation  that  are  reasonably 
require) !  in  the  negotiation  process.  Such 
requesti  shall  be  limited  in  nature  and 
reasona  )ly  precise  in  their  description  of  the 
docum«  nts  requested;  such  requests  shall  not 
be  burd  msome  or  overly-broad.  Further,  the 
parties  i  eserve  their  right  to  withhold  any 
such  documents  that,  under  applicable  law, 
are  irre  Bvant  or  qualify  as  attorney-client  or 
litigatia  n  work  product  materials.  It  is  agreed 
that  she  uld  any  disputes  over  document 
production  under  this  paragraph  arise,  such 
dispute ;  shall  not  affect  the  (settlement  or 
assessn;  ent)  process  schedule  and  no  motions 
to  com}  el  may  be  filed  during  the  pendency 
of  this  s  tay;  and  each  party  shall  reserve  its 
right  to  file  any  appropriate  discovery 
requesti  or  motions  to  compel  production  of 
such  dc  cuments  after  the  stay  is  lifted. 

The  { arties  in  their  joint  petition  shall 
request  that  the  court  vacate  all  deadlines 
dealing  with  matters  or  issues  covered  by  this 
MOA.  1  he  parties  agree  that  the  stay  of 
litigatic  n  should  remain  in  effect  so  long  as 
the  pari  ies  are  engaged  in  the  [settlement  or 
assessn  ent]  process  pursuant  to  this  MOA.  If 
this  MC  A  should  terminate  prior  to  a  final 
settlemj  int  and  court  approval  of  a  final 
conseni  decree,  all  litigation  shall  continue 
as  befoi  e,  all  pending  motions  shall  be 
recalea  iered,  and  all  court  deadlines  shall  be 
reimpoi  ed,  except  all  such  deadlines  shall  be 

extendi  d  as  set  forth  in  Attachment , 

hereto. 

The  I  arties  may  jointly  request  the  court  to 
designa  !e  a  mediator  or  special  master,  with 
expert!!  e  in  natural  resource  damage  actions, 
for  assi  tance  in  resolving  disputes  over  legal 


or  other  issues  upon  which  the  perties  cannot 
agree.  Such  involvement  by  the  court's 
designee  shall  not  result  in  any  final  or 
binding  decision  on  any  such  issue,  but 
rather  shall  be  in  the  form  of  mediation 
assistance  to  help  the  parties  reach  mutual 
agreement  on  such  disputed  issues.  The  costs 
for  any  such  mediator  or  special  master  shall 
be  shared  equally  between  the  |tnistee(s)) 
and  the  [RP(5)1. 

Confidentiality 

To  encourage  full  and  frank  discussions, 
the  parties  further  agree  to  jointly  petition  the 
court  to  order  that  the  substance  of  all 
settlement  negotiations  are  confidential  and 
that  all  documents  and  information  related 
thereto,  except  the  parties'  joint  petition,  the 
court's  Order,  and  the  matters  described  in 

Section above,  shall  not  be  released  to 

anyone  outside  of  the  attorneys,  consultants, 
and  administrative  personnel  involved  in 
this  action  or  the  negotiations  and  their 
principals. 

Modification 

This  MOA  may  be  modified  by  agreement 
of  the  parties.  All  modifications  shall  be  in 
writing  and  signed  by  authorized 
representatives  of  the  parties.  All 
modifications  shall  be  submitted  to  and  filed 
with  the  court. 

Termination 

At  any  time  either  party  may  terminate  this 
MOA  and  the  [settlement  or  assessment] 
process  upon  thirty  (30)  days'  written  notice 
to  the  other  party.  The  stay  of  litigation  shall 
be  lifted  thirty  (30)  days  after  receipt  by  the 
non-terminating  party  of  the  notice  of 
termination;  and  the  date  upon  which  the 
stay  is  lifted  shall  be  the  "MOA  Termination 
Date." 

Non-Waiver  of  Claims,  Defenses,  and 
Privilege 

Neither  party  waives  any  privilege, 
defenses,  or  claims  that  could  otherwise  be 
asserted  with  respect  to  any  claims  made  or 
information  or  data  communicated  or 
acquired  by  virtue  of  these  settlement 
discussions  or  related  proceedings. 
Statements  made  in  the  negotiation  process 
shall  not  constitute  a  waiver  of  any  claims  or 
defenses  nor  serve  any  party  as  a  substitute 
for  the  need  to  develop  evidence  to  be  used 
in  any  litigation  now  pending  or  which  may 
subsequently  be  filed  for  or  against  the 
parties.  Neither  party  will  oppose  discovery, 
including  the  depositions  of  witnesses, 
relating  to  the  natural  resource  damage  action 
on  the  grounds  that  the  discussions  as 
contemplated  herein  serve  as  a  substitute  for 
discovery  or  that  discovery  shall  be  repetitive 
of  information  obtained  during  the 
negotiations.  These  negotiations  shall  be 
conducted  pursuant  to  Rule  408,  Federal 
Rules  of  Evidence,  which  shall  be  binding 
upon  all  participants  in  the  [settlement  or 
assessment]  process  discussions.  These 
negotiations  do  not  protect  trom  discovery 
any  information  otherwise  discoverable 
merely  because  it  is  presented  in  these  or 
subsequent  negotiations. 

Attachment  A — Schedule  for  Performance 

[Note:  Parties  should  devise  reasonable 
time  tables  for  each  phase  and  component. 


Federal  Register  /  Vol.  59,  No.  5  /  Friday,  January  7,  1994  /  Proposed  Rules 


1189 


Parties  should  also  provide  for  an  expedited 
process  for  modifications  that  may  become 
necessary  in  the  schedule.) 

Appendix  C  to  Part  990-^xpedited  Damage 
Assessment:  Oil  Characteristics 

Very  light  refined  products,  such  as 
gasoline  and  jet  foel,  are  extremely  volatile 
and  usually  evaporate  within  hours  to  days 
after  being  discharged.  They  usually  contain 
high  concentrations  of  toxic  compounds  that 
can  result  in  high  but  localized  mortality  to 
water-column  and  intertidal  resources.  Yet, 
because  of  their  volatility,  they  are  generally 
non-pcrsistenf  and  cause  little  or  no  residual 
contamination  of  sediments  and  organisms. 
Where  a  discharge  of  these  products  results 
in  minimal  residual  contamination  of 
sediments  and  organisms,  the  trustee(s)  may 
determine  an  EDA  is  appropriate. 

Light  oil  includes  diesel,  No.  2  fuel  oil,  and 
certain  light  crudes.  These  oils  are 
considered  to  be  moderately  volatile.  Up  to 
50  percent  can  evaporate  within  the  first  24 
hours  depending  upon  the  air  and  water 
temperatures.  Like  very  light,  refined 
products,  light  oils  contain  high 
concentrations  of  the  most  toxic  water- 
soluble  compounds  and  therefore  may  be 
acutely  toxic  to  water-column  organisms. 
These  oils  are  moderately  persistent  and 
likely  to  leave  residual  oil  in  the 
environment  with  the  attendant  risk  of  long- 
term  contamination  of  sediments  and  chronic 
toxicity  to  benthic  organisms.  Because  of 
these  characteristics,  the  trustee(s)  should 
evaluate  discharges  of  light  oil  very  carefully 
prior  to  selecting  EDA  procedures. 

Medium  crude  oils  comprise  the  third 
category  of  oil  types.  Up  to  one-third  of  these 
oils  can  evaporate  within  the  first  24  hours 
leaving  a  significant  amount  of  oil  persistent 
in  the  environment.  The  water  soluble 
fraction  is  acutely  toxic  immediately  after  the 
discharge.  In  addition,  residual 
contamination  of  the  sediment  creates 
chronic  toxicity  problems.  However,  there 
are  extensive  databases  regarding  toxicity 
problems  associated  with  the  sediment  and 
water  column.  There  are  also  studies  from 
previous  discharges  that  have  documented 
the  effects  of  the  contamination  of  certain 
habitats,  fish  and  wildlife.  The  trustee(s)  may 
adopt  the  EDA  approach  where  existing  data 
are  sufficient  to  determine  injury  using 
limited,  focused  studies. 

Finally,  heavy  oils,  such  as  No.  6  fuel  oil 
and  Bunker  C,  result  in  little  or  no  loss  by 
evaporation  and  have  very  low  water 
solubilities.  These  oils  can  sink  in  fresh- 
water habitats  and  may  be  highly  persistent 
in  both  fresh  and  salt  water  systems.  Acute 
effects  may  result  from  smothering  rather 
than  aquatic  toxicities.  While  persistent,  the 
bioavailability  and  resulting  toxicity  of  the 
high  molecular-weight  polynuclear  aromatic 
hydrocarbons  (PAI^)  is  not  well  known. 
Where  extensive  contamination  of  intertidal 
or  subtidal  sediments  is  likely,  it  may  be 
necessary  to  conduct  extensive  studies,  more 
appropriate  for  a  CDA,  to  determine  the 
injury  to  resources  and/or  services. 

Appendix  D  to  Part  990— List  of  Acronyms 

ANPRM — Advance  Notice  of  Prof>osed 
Rulemaking. 


SNA— Bureau  of  National  Affiairs. 

CDA — Comprehensive  Damage  Assessment. 

CERCLA — Comprehensive  Environmental 

Response,  Compensation,  and  Liability 

Act  of  1980. 
CEQ— Council  on  Environmental  Quality. 
CFK— Code  of  Federal  Regulations. 
COC— Citizen  Oversight  Committee. 
CV — Contingent  Valuation. 
CWA — Clean  Water  Act,  as  Amended. 
DARP — Draft  Assessment/Restoration  Plan. 
DART— Damage  Assessment  Regulations 

Team. 
DOI— U.S.  Department  of  the  Interior. 
EDA— Expedited  Damage  Assessment. 
EIS — Environmental  Impact  Statement 
E.O. — ^Executive  Order. 
Fund— Oil  Spill  Liability  Trust  Fund. 
HVM— Hedonic  Valuation  Methodology. 
LAT — Lead  Administrative  Trustee. 
MOA — Memorandum  of  Agreement. 
MOU — Memorandum  of  Understanding. 
NCP — National  Oil  and  Hazardous  Substance 

Pollution  Contingency  Plan. 
NEPA— National  Environmental  Policy  Act 

of  1969. 
NMFS — National  Marine  Fisheries  Service. 
NOAA — National  Oceanic  and  Atmospheric 

Administration. 
NRDAM/CME— Natural  Resource  Damage 

Assessment  Model/Coastal  and  Marine 

Environments. 
NRDAM/GLE— Natural  Resource  Damage 

Assessment  Model/Great  Lakes  Model. 
OMB — Office  of  Management  and  Budget. 
OPA— Oil  Pollution  Act  of  1990. 
OSC — On-Scene  Coordinator. 
PAH — Polynuclear  Aromatic  Hydrocarbons. 
PJA— Phased  Joint  Assessment. 
QA — Quality  Assurance. 
Rl/FS — Remedial  Investigation/Feasibility 

Study 
RP — Responsible  Party. 
RRT — Regional  Response  Team. 
TCM — Travel  Cost  Methodology. 
U.S.  EPA — U.S.  Environmental  Protection 

Agency. 
U.S.C.— United  States  Code. 
USDA — United  States  Department  of 

Agriculture. 
WT A— Willingness  to  Accept 
WTP— Willingness  to  Pay. 

[FR  Doc.  94-225  Filed  1-4-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

IS  CFR  Part  990 

Natural  Resource  Damage 
Assessments 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Section  1006(e)(1)  requires 
the  President,  acting  through  the  Under 
Secretary  of  Commerce  for  Oceans  and 


Atmosphere,  to  promulgate  regulations 
for  the  assessments  of  natural  resource 
damages  resulting  fitjm  the  discharge  of 
oil.  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
proposing  those  regulations  in  a 
separate  Notice  in  this  issue  of  the 
Federal  Register.  NOAA  also  wishes  to 
announce  a  series  of  six  regional 
meetings  to  receive  additional 
comments  and  permit  more  detailed 
discussion  of  issues  presented  in  today's 
proposed  rule.  The  meetings  will  be 
held  during  the  months  of  January  and 
February.  1994.  The  locations  of  the 
meetings  are  New  Orleans,  LA;  Chicago, 
IL;  Atlanta.  GA;  Boston.  MA;  San 
Francisco.  CA;  and  Seattle,  WA.  Those 
persons  wishing  further  information 
should  contact  NOAA  at  the  address 
below. 

ADDRESSES:  Written  inquiries  are  to  be 
submitted  to:  Damage  Assessment 
Regulations  Team  (DART),  c/o  NOAA/ 
DAC.  1305  East- West  Highway,  SSMC 
#4. 10th  Floor.  Workstation  #10218. 
Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Burlington  or  Eli  Reinharz.  Office 
of  General  Counsel,  DART,  telephone 
(202)  606-8000.  FAX  (202)  606-4900. 
SUPPLEMENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA),  33  U.S.C. 
2701  et  seq.,  provides  for  the  prevention 
of,  liability  for,  removal  of,  and 
compensation  for  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  Exclusive  Economic  Zone.  Section 
1006(e)  requires  the  President,  acting 
through  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere, 
to  develop  regulations  establishing 
procedures  for  natural  resource  trustees 
to  use  in  the  assessment  of  damages  for 
injury  to,  destruction  of,  loss  of,  or  loss 
of  use  of  natural  resources  covered  by 
OPA.  Section  1006(b)  provides  for  the 
designation  of  federal,  state,  Indian  tribe 
and  foreign  natural  resource  trustees  to 
determine  resource  injuries,  assess 
natural  resource  damages  (including  the 
reasonable  costs  of  assessing  damages), 
present  a  claim,  recover  damages,  and 
develop  and  implement  a  plan  for  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of  the 
injured  natural  resources  under  their 
trusteeship. 

NOAA  has  published  eight  Federal 
Register  Notices.  55  FR  53478 
(December  28. 1990).  56  FR  8307 
(February  28, 1991).  57  FR  8964  (March 
13,  1992),  57  FR  14524  (April  21, 1992), 
57  FR  23067  (June  1, 1992),  57  FR  44347 
(September  25, 1992),  57  FR  56292 
(November  27, 1992),  and  58  FR  4601 
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(January  15, 1993),  requesting 
information  and  comments  on 
approaches  to  developing  damage 
assessment  procedures.  Prior  to 
developing  the  proposed  regulations 
published  in  this  issue  of  the  Federal 
Register  NOAA  conducted  a  public 
meeting  on  March  20, 1991,  for 
additional  public  participation  into  the 
process  and  held  four  regional 
workshops  during  1991  in  Rockville, 
Maryland;  Houston,  Texas;  San 
Francisco,  California;  and  Chicago, 
Illinois,  to  learn  of  regional  concerns  in 
coastal  and  inland  waters.  One 
workshop  held  in  Alexandria,  Virginia, 
in  November,  1991,  provided  a  forum 
for  early  discussions  of  various 
economic  issues  likely  to  be  raised 
during  the  damage  assessment 
rulemaking  process.  In  addition,  on 
August  12, 1992,  NOAA  held  a  public 
hearing  on  the  issue  of  whether 
constructed  market  methodologies, 
including  Contingent  Valuation  (CV), 
can  be  used  to  calculate  reliably  passive 
use  values  for  natural  resources,  and  if 
so,  under  what  circumstances  and  under 
what  guidance.  On  January  15,  1993,  at 
58  FR  46Q1.  NOAA  published  in  full  the 
report  of  the  panel  commissioned  by 
NOAA  to  evaluate  the  reliability  of  CV 
in  calculating  jjassive  use  values  for 
natural  resources. 

The  proposed  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register  summarizes  the  written 
comments  received  by  the  agency  and 
issues  raised  during  the  public  meetings 
and  workshops,  responds  to  those 
comments,  and  contains  proposed 
regulatory  language. 

In  order  to  gather  general  information 
and  specific  comments  on  the  proposed 
rule,  NOAA  will  hold  a  series  of  six 
regional  meetings  in  1994,  similar  to  the 
series  held  during  the  development  of 
the  proposed  rule  during  1991.  These 
meetings  will  be  open  to  the  public, 
however  representatives  of 
organizations  that  have  a  direct  interest 
in  the  assessment  process  are 
encouraged  to  attend.  Such  interested 
organizations  can  include,  but  are  not 
limited  to:  Federal  response  and  trustee 
agencies;  states;  foreign  trustees;  Indian 
tribes;  industries,  or  industry 
organizations;  environmental 
organizations;  natural  scientists;  and 
economists. 

The  locations  and  schedules  for  these 
meetings  are  as  follows: 
New  Orleans,  LA,  January  10-11 
Chicago.  IL,  January  12-13 
Atlanta.  GA,  January  24-25 
Boston.  MA,  January  26-27 
San  Francisco,  CA,  February  7-8 
Seattle,  WA,  February  9-10 
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Due  to  the  necessary  time  constraints 
of  the  meetings,  it  is  suggested  that 
attendees  focus  their  remarks  to  the 
follow  ng  broad  issues:  (1)  Prespill 
planni  ig;  (2)  preassessment  phase;  (3) 
assess:  nent  planning;  (4}  simplified 
assess:  nent  procedures;  (5)  site-specific, 
detailt  d  assessment  procedures;  (6) 
quanti  Ication  of  injuries;  (7)  valuation 
of  resc  urces;  (8)  post-assessment 
action  ;;  and  (8)  certain  legal  principles 
involv  id  in  the  assessment  process. 

Date(  :  December  30. 1993. 
Kathar  ae  W.  Kimball, 

Deputy  Assistant  Secretary  for  Oceans  and 

Atmosj^here. 

[FR  Dot.  94-226  Filed  1-4-94;  8:45  am] 
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15  CFI  \  Part  990 

Natun  I  Resource  Damage 
Asseepments 

AGENCV:  National  Oceanic  and 
Atmos  aheric  Administration  (NOAA), 
Comm  jrce. 

ACTiOM :  Notice  of  cooperative  prespill 
planni  ng. 


SUMMA  RY:  The  National  Oceanic  and 
Atmos  jheric  Administration  (NOAA) 
wishe  to  announce  that,  in  conjunction 
with  t;  le  American  Petroleum  Institute 
and  C<  astal  States  Organization,  six 
region  il  workshops  are  being  co- 
spons(  red  to  allow  industry  and 
trustee  s  to  begin  planning  for 
coopei  ative  natural  resource  damage 
assess]  nents.  These  planning  sessions 
will  \h  held  immediately  following  the 
six  reg  onal  public  meetings  being  held 
by  NO  \A  on  the  proposed  natural 
resour  ;e  damage  assessment 
regulal  ions,  which  are  published  in  a 
separate  notice  in  this  issue  of  the 
Feideril  Register.  Participation  in.the 
workslops  will  be  limited  to  specific 
indivi(  luals  to  allow  for  meaningful 
discus  lions.  However,  these  meetings 
will  b«  open  to  others  interested  in 
observ  ng  the  process.  Those  interested 
in  moi  3  information  should  contact  one 
of  the  Drganizations  listed  below. 

ADDRE:  ;SES:  Written  inquiries  are  to  be 
ted  to:  Damage  Assessment 
liions  Team  (DART),  c/o  NOAA/ 
305  East-West  Highway,  SSMC 

Floor,  Workstation  #10218, 
Spring,  MD  20910. 
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FOR  Ft^THER  INFORMATION  CONTACT: 
Doug  I  elton,  NOAA,  301-713-3038, 
ext.  19  7;  Grayson  Cecil,  American 
PetroU  um  Institute.  703-464-9664;  Ray 
Perry,  Coastal  States  Organization,  202- 
508-31  60 


SUPf>t.EMENTARV  INFORMATION:  In  the 

event  of  an  oil  spill,  the  Oil  Pollution 
Act  of  1990  (OPA),  33  U.S.C.  2701  et 
seq..  provides  that  federal,  state,  Indian 
tribal  and/or  foreign  natural  resource 
trustees  may  determine  natural  resource 
injuries,  assess  natural  resource 
damages,  present  a  claim,  recover 
damages,  and  develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent  of  the  injured  natural 
resoiuces  and  their  services  under  their 
trusteeship.  NOAA  was  directed  by 
Congress  to  promulgate  regulations  for 
the  assessment  of  natiu^l  resource 
damages  resulting  from  a  discharge  of 
oil. 

In  order  to  foster  cooperation  between 
trustees  and  industry  in  damage 
assessments,  a  series  of  six  prespill 
planning  workshops  will  be  held  in 
1994,  following  each  of  the  NOAA 
regional  rulemaking  meetings  described 
in  a  separate  notice  in  today's  Federal 
Register.  The  locations  and  schedules 
for  these  workshops  as  well  as  the 
NOAA  regulation  review  meetings  are 
as  follows: 


Location 

NOAA  re- 
view meet- 
ing 

Planning 
workshop 

New  Orleans,  LA 

Chicago.  IL  

Atlanta,  GA  _ 

Boston.  MA 

San  Francisco. 

CA. 
Seattte.WA  

Jan.  10-11 
Jan.  12-13 
Jan.  24-25 
Jan.  26-27 
Feb.  7-8 

Feb.  9-10 

Jan.  11-12 
Jan.  13-14 
Jan.  25-26 
Jan.  27-^8 
Feb.  8-9 

Feb.  10-11 

These  sessions  will  be  limited  to 
people  from  the  trustee  and  industry 
communities  who  are  familiar  with 
natural  resource  damage  assessment 
issues  and  are  prepared  to  represent  the 
views  of  their  government  or 
organization.  However,  these  meetings 
will  be  open  to  others  interested  in 
observing  the  process.  The  co-sponsors 
believe  that  the  workshops  will  be  a 
positive  first  step  toward  producing 
agreed  upon  ground  rules  for 
coojjerative  natural  resource  damage 
assessments.  By  the  same  token,  they 
recognize  that  much  will  remain  to  be 
done  afterward.  To  make  cooperative 
natural  resource  damage  assessment  a 
reality,  follow-up  efforts  will  be 
required. 

The  central  premise  of  these 
workshops  is  that  a  cooperative 
approach  to  damage  assessment,  as 
opposed  to  an  adversarial  one,  will 
benefit  both  trustees  and  industry  and 
will  lead  to  earlier  restoration  of  the 
injiued  resources.  However,  because 
there  is  no  statutory  mandate  to  plan  for 
cooperative  damage  assessments  in 
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OPA,  development  of  such  a  process 
will  have  to  proceed  from  a  realization 
by  both  industry  and  trustees  that  the 
alternative  of  costly  litigation  is  both 
inefiicient  and  ineffective. 

In  the  exigency  of  an  oil  spill,  often 
the  best  intentions  of  trustees  and 
responsible  parties  are  waylaid  by  the 
need  for  hurried  decisions.  It  is  more 
productive  to  approach  a  spill  with  a 
vigorous  plan  for  cooperation  between 


trustees  and  responsible  parties.  If,  in 
the  event  of  a  spill,  the  representatives 
of  the  parties  have  met  beforehand  and, 
even  tentatively,  considered  the  ground 
rules  for  working  cooperatively  in  a 
scientific  investigation  aimed  toward 
early  recovery  of  the  environment,  there 
is  a  significantly  better  chance  that 
litigation  can  be  avoided.  Such  an 
approach  must  involve  the  planning  and 
development  of  a  model  for  cooperation 


before  the  time  of  an  oil  spill,  a  model 
that  can  be  applied  across  the  nation. 
The  workshops  will  consider  the  draft 
documents  necessary  to  develop  such  a 
model. 

Dated:  December  30, 1993. 

Katharine  W.  Kimball. 

Deputy  Assistant  Secretary  for  Oceans  and 
Atmosphere. 

(FR  Doc.  94-227  Filed  1-4-94;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parte  2510, 2513, 2515, 2516, 
2517, 2518, 2519, 2520, 2521, 2522, 
2523, 2524,  2530, 2531,  2532, 2533, and 
2540 

Corporation  Grant  Programa  and 
Support  and  Inveatment  Actlvltiea 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  TBe  Corporation  for  National 
and  Community  Service  (the 
Corporation)  is  issuing  this  rule 
concerning  the  Corporation's 
grantmaking  programs  and  various 
support  and  investment  activities  as 
authorized  by  the  National  and 
Community  Service  Act  of  1990,  as 
amended  by  the  National  and 
Community  Service  Trust  Act  of  1993 
(the  Act).  The  activities  and  grants 
described  in  this  rule  are  designed  to 
help  address  the  Nation's  human, 
educational,  environmental,  and  public 
safety  needs  through  national  and 
community  service.  This  rulemaking 
describes  the  different  types  of  national 
and  commimity  service  programs  the 
Corporation  may  support,  funding 
available  for  those  programs,  processes 
by  which  grants  will  be  awarded, 
training  and  technical  support  services 
available  for  program  development  and 
applications,  and  Corporation  plans  to 
invest  in  service  infrastructure. 

DATES:  Comments  on  the  proposed  rule, 
as  well  as  the  draft  applications,  must 
be  received  no  later  than  February  7, 

1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Corporation  for  National  and 
Community  Service,  P.O.  Box  34680, 
Washington,  DC  20043-4680. 
Comments  received  may  also  be 
inspected  at  the  Corporation  for 
National  and  Community  Service,  Office 
of  the  General  Counsel,  Room  9200, 
1100  Vermont  Avenue,  Washington,  DC 
20525,  between  9  a.m.  and  5  p.m. 
The  Corporation  also  will  make 
available  copies  of  drafts  of  applications 
for  programs  described  in  these 
regulations.  These  appUcations  may  be 
obtained  by  writing  to  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Russell,  (202)  606-4949  (Voice)  or 
(202)  606-5256  (TDD),  between  the 
hours  of  9  a.m.  and  6  p.m.  Eastern 
Standard  Time.  For  individuals  with 
disabilities,  information  will  be  made 
available  in  alternative  formats,  upon 
request. 


SUPPLEMENTARY  INFORMATION:  The 
Supptementary  Information  section 
explaj  ns  the  basis  and  purpose  of  the 
propo  led  regiilations — providing  a 
contej  t  for  understanding  the  policy 
decisi  ms  that  underly  them — and 
provi(  es  information  on  the 
Corpa  ration's  plans  for  fiscal  year  1994. 
This !  upplementary  Information  section 
shoulf  not  be  viewed  as  comprehensive. 
Congi^ss  made  numerous  policy 
decisions  that  went  into  the  writing  of 
the  Aot.  These  decisions,  along  wiUi 
minoii  decisions  made  by  the 
Corporation  in  interpreting  the  Act,  are 
not  discussed. 

Invita  ion  to  Comment 

Reguli  itions 

The  Corporation  invites  written 
comm  Bnts  on  the  text  of  the  proposed 
regula  dons  and  requests  that  the 
comm  9nts  identify  the  specific 
regulatory  provisions  to  which  they 
relate.  However,  comments  on  the 
Supplementary  Information  section 
shouli  I  focus  on  policy  issues  rather 
than  s  }ecific  language  or  construction. 

Appli  :ations 

Inte  "ested  parties  may  obtain  copies 
of  dra  ts  of  the  various  grant 
applic  ations  from  the  Corporation  as 
they  b  acome  available.  These 
applic  ations  will  be  in  draft  form, 
howei  er,  and  should  not  be  used  to 
apply  for  funds.  The  forms  are  being 
reviev  ^ed  by  the  Office  of  Management 
and  B  idget.  We  estimate  that,  on 

,  it  will  take  approximately  ten 
to  fill  out  each  of  the  forms.  Any 
comn^nts  on  the  forms  should  be  sent 
as  possible  to  the  Corporation  at 
afa^ve  address,  as  well  as  to  the  U.S. 
of  Management  and  Budget, 
Attention:  Steve  Semenuk,  New 
Execu  live  Office  Building,  room  3001, 
Wash  ngton,  DC  20503. 

The  Cbrporation'a  Mission  and  the 
Purpose  of  This  Rule 

Overo  F7  Mission 

The  Corporation's  mission  is  to 
engage  Americans  of  all  ages  and 
backgrounds  in  community-based 
servic ».  This  service  will  address  the 
Natioi  t's  educational,  public  safety, 
huma  1,  and  environmental  needs  to 
achie^  e  direct  and  demonstrable  results. 
In  doi  ng  so,  the  Corporation  will  foster 
civic  ]  esponsibility,  strengthen  the  ties 
that  b  nd  us  together  as  a  people,  and 
provii  e  educational  opportunity  for 
those  who  make  a  substantial 
comn  itment  to  service. 
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Purpose  of  this  Rule 

The  purpose  of  this  rule  is  to  establish 
policies  and  procedures  for  the 
activities  the  Corporation  will  undertake 
to  achieve  the  goals  described  above. 
This  rule  should  serve  as  a  guide  to 
explain  the  eligibility  reqmrements, 
application  processes,  selection  criteria, 
program  requirements,  and  other 
relevant  information  for  individuals, 
programs,  public  and  private  nonprofits, 
institutions  of  higher  education,  States, 
Indian  tribes,  and  other  entities  wishing 
to  participate. 

Impact  of  Programs 

All  programs  under  the  National  and 
Community  Service  Act  have  in 
common  the  goal  of  achieving  three 
types  of  impact:  "getting  things  done," 
improving  the  lives  of  participants,  and 
strengthening  the  ties  that  bind 
communities  together.  All  programs, 
whether  they  involve  elementary  school 
children  or  senior  citizens,  are  equally 
able  to  achieve  the  last  "community- 
building"  impact — by  involving  people 
of  different  backgrounds  together  in  a 
common  effort,  by  promoting  civic 
responsibility  so  that  every  member  of 
a  commimity  feels  responsibility  for  its 
stewardship,  and  by  breaking  down 
barriers  of  mistrust  and 
misunderstanding.  The  other  two 
impacts  are  weighted  differently  for 
diH^erent  program  types  based  on  the  age 
and  experience  of  the  participants. 

At  the  one  extreme,  the  service- 
learning  programs  for  school-age  youth 
may  indeed  help  to  solve  the  pressing 
problems  of  communities,  but  their 
primary  impact  will  be  and  should  be 
on  the  lives  of  the  participants.  They 
should  improve  their  educational 
motivation  and  achievement, 
citizenship  skills,  teamwork,  and 
problem  solving  abilities.  At  the  other 
extreme,  for  a  professional  corps  of 
adults  who  are  highly  educated  and 
highly  skilled,  the  primary  impact  must 
be  on  getting  things  done  in 
commimities,  with  the  receipt  of  an 
educational  award  for  loan  repayment 
as  the  main  participant  impact.  Given 
the  higher  costs  of  these  programs  and 
the  advanced  education  level  of  the 
participants,  it  is  imperative  that  the 
work  they  do  be  highly  valued  by 
communities  and  the  Nation.  Programs 
like  youth  corps,  which  lie  somewhere 
in  the  middle  in  terms  of  age  and 
education  level  of  participants,  should 
achieve  a  balance  of  impacts.  By 
keeping  this  calculus  in  mind,  potential 
applicants  can  appropriately  gauge  the 
amount  of  program  resources  that 
should  be  dedicated  to  participant 


education,  life  skills  training,  and  other 
types  of  participant  support. 

STATE  PLAN  ISSUES 

(1)  General  Purpose 

Section  178(e)  of  the  Act  requires 
every  State  Commission  to  prepare  a 
national  service  plan  (the  "State  Plan") 
for  submission  to  the  Corporation  for 
approval.  The  law  requires  that  the  State 
Plan  (a)  be  developed  through  an  open 
and  public  process  that  ensures 
outreach  to  diverse  community-based 
agencies  that  serve  underrepresented 
populations,  and  (b)  cover  a  three  year 
period  and  be  updated  annually.  With 
the  exception  of  section  122(c)  of  the 
Act,  which  requires  each  State  to 
establish  State-based  priorities  through 
the  State  Plan,  the  law  is  silent  as  to  the 
overall  purpose  and  content  of  the  plan 
itself. 

In  part  2513  of  this  rule,  the 
Corporation  has  clarified  the  pxupose  of 
the  State  Plan,  indicating  the 
information  it  must  contain  and  the 
criteria  by  which  it  will  be  evaluated.  In 
general,  the  Corporation  intends  for  the 
State  Plan  to  be  an  essential  component 
of  a  State's  overall  application;  it  should 
indicate  a  State's  strategy  for  supporting 
national  and  community  service 
activities — including  proposed 
programs  and  other  volunteer 
activities — ^within  the  State.  The  State 
Plan  is  intended  to  bring  diverse 
constituencies  within  the  State  together 
for  the  purpose  of  promoting  and 
supporting  national  and  community 
service,  and  it  will  be  a  factor  in  the 
Corporation's  evaluation  of  State 
applications. 

(2)  Development  of  the  State  Plan 

The  State  Plan  should  be  developed 
through  an  open,  public  and  inclusive 
process  (such  as  through  regional 
forums,  hearings,  or  other  means]  that 
provides  for  maximum  participation 
and  input  from  national  and  community 
service  programs  within  the  State  and 
other  interested  indi\'iduals,  including 
representatives  of  the  private  sector, 
organizations  involved  in  meeting 
educational,  public  safety,  hiunan,  and 
environmental  needs,  commimity-based 
organizations,  and  constituencies  that 
might  not  otherwise  be  formally 
involved  with  national  and  community 
service  programs.  The  State  Plan  should 
also  be  developed  in  a  non-partisan, 
non-political  manner. 

(3)  Required  Components 

Section  2513.30  of  this  rule  details  the 
required  components  of  the  State  Plan. 
The  following  information  is  provided 
as  supplemental  information  on  three 
aspects  of  the  Plan: 


(a)  Overview  of  State  experience  and 
"historical  context"  for  service 
programming.  The  State  Plui.  especially 
in  the  first  year,  should  provide  a 
context  for  understanding  the 
development  of  national  and 
commimity  ser\'ice  activities  within  the 
State,  including  the  extent  to  which  the 
State  has  been  involved  in  the 
development  or  support  of  such 
activities.  It  should  also  provide  an 
overview  of  the  broad  array  of  organized 
service  activities  within  the  State, 
including,  to  the  extent  practicable, 
activities  not  funded  by  the  Corporation. 
The  primary  goal  for  this  section  is  to 
gain  a  "snapshot"  of  service  within  the 
State,  and  to  determine  the  extent  to 
which  States  have  an  established 
infrastructure  to  support  high  quality 
national  and  community  service 
programs,  including  the  capacity  to 
provide  technical  assistance  to 
prospective  applicants  and  funded 
programs.  In  this  regard,  the  Plan  will 
provide  a  baseline  against  which  the 
Corporation  may  assess  future  progress 
and  activities. 

(b)  Establishment  of  goals  and 
priorities.  This  section  of  the  plan 
should  detail  the  goals  and  strategies 
identified  by  the  State  to  achieve  the 
purposes  of  the  Plan  set  forth  above.  In 
addition,  any  State  priorities  that  will 
govern  the  programs  proposed  for 
support  with  formula  funding  should  be 
clearly  identified  and  explained, 
including  if  appropriate  a  description  of 
why  the  priorities  were  established  and 
how  they  relate  to  the  national  priorities 
established  by  the  Corporation. 

(c)  Description  of  process.  The  State 
Plan  must  specifically  describe  the 
manner  in  which  the  State  has 
conducted  an  open  and  inclusive 
process  to  develop  the  State  Plan  and 
the  priorities. 

(4)  Evaluation  Criteria 

The  State  Plan  will  be  evaluated  on 
two  principal  criteria:  quality  and 
sustainability.  These  criteria  are 
described  in  part  2513.40.  In  addition, 
the  quality  of  the  State  Plan  itself  will 
also  be  factored  into  the  Corporations 
overall  evaluation  of  a  State 
Commission's  application.  Specifically, 
the  submission  of  a  State  Plan  that 
meets  the  quality  criteria  established  by 
the  Corporation  is  an  eligibility 
requirement  for  States  seeking  formula 
funding  under  the  national  and 
community  service  grant  program.  The 
quality  of  the  State  Plan  will  also  be 
factored  into  the  Corporation's  selection 
,of  programs  for  competitive  State 
funding.  Finally,  the  Corporation  may 
consider  the  quality  of  the  State  Plan  in 
determining  whether  to  renew  State 


Conunission  administrative  support 
under  part  2550  of  this  rule. 

SERVICE-LEARNING  ISSUES 

The  K-12  service-learning  pnMram*— 
i.e.,  the  school-  and  commimity-based 
programs  described  in  parts  2516  and 
2517  of  this  rule — as  well  as  the  Higher 
Education  service-learning  programs 
described  in  part  2519  of  this  rule,  aim 
to  engage  school-age  youth  and  students 
of  all  ages  in  activities  to  help  meet  the 
educational,  public  safety,  hiunan,  and 
environmental  needs  of  America's 
communities.  Service-learning  programs 
provide  participants  with  structured, 
sometimes  curriculum-based 
opportunities  to  reQect  on  and  leam 
bom  their  service  experiences,  often 
enhancing  their  academic  skills,  their 
sense  of  civic  responsibility,  their 
ability  to  solve  community  problems, 
and  their  understanding  of  important 
concepts  such  as  community,  diversity, 
and  citizenship. 

In  similar  ways,  the  higher  education 
programs  strive  to  develop  the  academic 
and  dyic  skills  of  students  by 
supporting  efforts  of  colleges  and 
universities  to  help  meet  community 
needs. 

(A)  K-12  SERVICE-LEARNING  ISSUES 

(1)  Coordination  With  State  Plans 

Any  State  or  grantmaking  entity  that 
applies  for  school-or  community-based 
K-12  service-learning  support  must 
coordinate  its  service-learning  activities 
with  the  development  of  the 
comprehensive  State  Plan  described  in 
part  2513  of  this  rule.  This  requirement 
is  designed  to  facilitate  the  integration 
of  K-12  service-learning  programs  into 
the  overall  national  service  efforts  of 
each  State. 

The  Corporation  will  consider  the 
extent  and  quality  of  coordination  with 
the  development  of  the  State  Plan  in 
assessing  the  merits  of  applications 
submitted  by  States  or  grantmaking 
entities.  However,  because  State  Plans 
will  be  in  different  stages  of 
development,  any  applicant  that  makes 
a  good  faith  effort  at  coordination  will 
not  be  disadvantaged  in  the  selection 
process. 

(2)  Terms  of  Grants 

The  Corporation  has  set  the  maximum 
term  of  most  grants  at  three  years, 
subject  to  satisfactory  performance  and 
annual  appropriations.  In  addition  to 
facilitating  coordination  with  the  State 
Plan,  the  three  year  term  (a)  allows 
programs  to  evolve  and  improve  over 
time,  learning  from  mistakes  and 
making  adjustments  to  ensure  quality, 
and  (b)  allows  the  Corporation  to  track 


and  leam  from  the  development  of 
programs  over  time. 

A  one-year  term  will  be  set  for 
planning  grants  made  to  school-based 

f)rogram  applicants,  as  well  as  grants  to 
ocal  partnerships  States  not 
participating.  This  policy  reflects  the 
purpose  of  a  planning  grant:  to  move 
programs  from  a  soimd  program  concept 
to  the  brink  of  implementing  a  fully 
operational  program.  These  grants  thus 
should  be  used  for  such  activities  as 
seeking  commimity  input,  building 
partnerships,  developing  curricula  and 
materials,  recruiting  staff,  6tc. 

(3)  Treatment  of  ACTION  Student 
Community  Service  Program  and 
Commission  on  National  and 
Community  Service  Grantees 

High  quality  programs  that  received 
ACTION  Student  Community  or 
Commission  funds  are  encouraged  to 
seek  Corporation  grants. 

(4)  Stipends 

The  Act  prohibits  using  school-based 
service-learning  funds  to  provide 
stipends  to  participants.  With  this  rule, 
the  Corporation  extends  this  restriction 
to  Corporation  funds  awarded  to 
community-based  service-learning 
programs  in  order  to  conserve  and  focus 
the  relatively  small  amount  of  funds 
available  for  community-based 
programs. 

(B)  HIGHER  EDUCATION  SERVICE- 
LEARNING  ISSUES 

(1)  Coordination  With  State 
Commissions 

The  Act  is  silent  on  the  extent  to 
which  Higher  Education  service- 
learning  programs  should  be 
coordinated  with  State  Commissions.  In 
considering  this  issue,  the  Corporation 
sought  to  balance  (1)  a  desire  to  promote 
coordination  among  national  and 
community  service  programs  within 
each  State,  with  (2)  the  concerns  that 
programs  not  be  unduly  burdened  with 
bureaucratic  procedures  and  that  the 
Corporation,  as  the  direct  hinder  of 
Higher  Education  service-learning 
programs,  retain  control  of  selection, 
monitoring,  and  evaluation. 

As  a  result,  in  fiscal  year  1994  the 
Corporation  is  requiring  an  assurance 
that,  prior  to  submitting  a  Higher 
Education  service-learning  application, 
applicants  will  send  one  copy  of  the 
final  proposal  to  the  State  Commission 
in  each  State  where  the  program  will 
operate.  The  State  will  have  no  part  in 
selecting  programs  to  be  funded. 
However,  as  stated  in  the  selection 
criteria  of  the  application,  evidence  of 
support  from  a  State  Commission  or 
consistency  with  a  State  pomprehensive 
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plan :  nay  improve  the  competitiveness 
of  a  program  in  the  review  process. 

(2)  Educational  Awards 

Sec  tion  119(f)  of  the  Act  states  that  "a 
partic  ipant  in  a  program  funded  under 
this  dart  shall  be  ehgible  for  the  national 
servise  educational  award  if  the 
partiaipant  served  in  an  approved 
natiofial  service  position."  However,  the 
Act  p^-ovides  no  guidance  on  what  kinds 
of  Hither  Education  service-learning 
progmms  involve  participants  in 
positions  eligible  to  be  approved 
AmeriCorps  positions. 

Since  institutions  of  higher  education 
are  el  gible  to  apply  for  AmeriCorps 
progr  im  support,  campus-based 
progr  ims  fitting  one  or  more  of  the 
Amei  iCorps  program  types  described  in 
§  252  MIO  should  apply  as  AmeriCorps 
progr  ims  rather  than  as  Higher 
Eduo  ition  service-learning  programs. 
This :  eflects  the  idea  that  Higher 
Educ  ition  service-learning  programs 
shoul  d  have  a  distinctive  service- 
learn  ng  emphasis;  it  was  not  intended 
to  be  1  grant  program  that  merely 
supplements  the  AmeriCorps  funds. 

Tne  Corporation  examined  whether 
certafti  other  types  of  positions  in  a 
High«  r  Education  service-learning 
progr  ims  should  be  provided 
Amei  iCorps  educational  awards.  In 
§  251  ».320  of  this  rule,  the  Corporation 
retain  s  flexibility  on  this  issue.  In  the 
fiscal  year  1994  application,  the 
Corp(  ration  expects  to  provide 
Amei  iCorps  educational  awards  only  to 
progrkms  with  positions  designed  to 
increase  participation  in  community 
service  on  campus,  to  develop  projects 
and  pkrtnerships  in  the  community,  or 
to  facilitate  service-learning  in  campus- 
based  programs.  They  are  similar  to 
otherjAmeriCorps  positions  such  as 
servi(  e-leaming  coordinators  for  school- 
basec  service-learning  programs  or  crew 
leade  -s  in  youth  corps.  Positions  of  this 
type  ( re  essential  for  the  longevity  and 
progr  jss  of  the  service  movement. 

An  '  Higher  Education  service- 
learn  ng  program  whose  participants 
receii  e  educational  awards  must  meet 
the  m  inimum  AmeriCorps  program 
requi  ements  described  in  Section 
2522. 100  of  this  rule.  As  Higher 
EduQ  ition  service-learning  programs, 
howe  /er,  they  will  be  reviewed 
accor  ling  to  selection  criteria  and 
prior  ties  that  apply  to  all  Higher 
Eduo  ition  service-learning  applicants. 

0)  Ti  eatment  of  Existing  Grantees  of 
the  ACTION  Student  Community 
Service  Program  and  the  Commission 
on  National  and  Community  Service 

AC  nON  and  Commission  grantees 
may  i  eek  funds  to  continue  and  build 
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on  activities  carried  out  imder  their 
current  grants.  In  the  fiscal  year  1994 
application,  the  Corporation  requires 
these  grantees  to  submit  an  application 
that  will  be  reviewed  on  a  competitive 
basis  according  to  the  selection  criteria 
applicable  to  ail  Higher  Education 
service-learning  applicants.  However, 
the  Corporation  will  give  preference  to 
applicants  that  offer  evidence  of 
positive  performance  relative  to  stated 
objectives  under  their  existing  grants. 
This  policy  is  consistent  with  the 
Corporation's  intent  to  select  among  all 
Higher  Education  service-learning 
applicants  on  the  basis  of  quality,  while 
giving  existing  grantees  in  good 
standing  sufficient  opportunity  to 
develop  and  become  self-sustaining. 
Applicants  for  renewal  funding  are 
expected  to  reduce  their  dependence  on 
Federal  funds  and  to  demonstrate 
clearly  their  potential  for  sustainability, 
in  accordance  with  the  guidelines  in  the 
application. 

(4)  Priorities 

This  rule  gives  priority  to  proposals 
that  (among  other  characteristics) 
demonstrate  the  commitment  of  the 
higher  education  institution  as  a  whole 
and  specify  how  grant  funds  will  be 
used  to  strengthen  the  capacity  of 
institutions  of  higher  education  to 
support  service. 

Tne  Corporation  aims  to  fund 
programs  supported  not  only  by 
students  but  also  by  the  college  or 
university  presidents,  faculty  members, 
and  even  trustees.  An  institutional 
commitment,  beginning  with  the 
institution's  top  leadership,  enhances 
program  quality  and  sustainability  by 
making  resources  from  diverse  areas  of 
the  institution  available  to  the  program, 
by  ensuring  continuity  of  the  program  as 
students  come  and  go,  and  by  signaUng 
to  the  commimity  that  the  institution 
views  the  program  as  an  integral  part 
of— not  an  "add-on"  to^its  core 
functions. 

Moreover,  as  colleges  and  imiversities 
across  the  Nation  develop  more  model 
programs,  the  Corporation  aims  to  fund 
efforts  to  link  individual  initiatives 
within  a  campus  or  across  several 
campuses  in  supportive  networks  that 
facilitate  replication  of  effective  models, 
delivery  of  training  and  technical 
assistance,  access  to  information  and 
resources,  development  and 
dissemination  of  materials,  and 
evaluation  of  impacts.  These  activities, 
which  build  the  capacity  of  higher 
education  institutions  to  improve  the 
quality  of  community  service  and 
service-learning  programs,  require 
strong  infrastructures  within  and  across 
institutions. 


AMERICORPS  PROGRAM  ISSUES 
Section  I:  Programmatic  Issues 

(A)  Overview  and  Purpose  of  Grant 
Program:  "Getting  Things  Done" 

AmeriCorps  is  about  getting  things 
done.  It  will  engage  the  energy  and 
idealism  of  the  American  people, 
especially  yoimg  people,  in  addressing 
the  most  critical  educational,  public 
safety,  human,  and  environmental  needs 
of  our  communities.  It  will  strengthen 
communities  and  the  civic  character  of 
our  people  through  service,  and  reward 
those  who  answer  the  call  to  service 
with  enhanced  educational  opportunity. 
The  purpose  of  the  AmeriCorps  grant 
program,  therefore,  is  to  support  locally 
driven  programs  that  meet  rigorous 
national  standards.  This  strategy  will 
enable  communities  across  the  Nation  to 
channel  the  imique  talents  and 
creativity  of  America  toward  effectively 
addressing  these  most  important  needs. 
For  these  efforts  to  be  successful, 
however,  it  is  essential  to  ensure  that 
they  provide  direct  and  demonstrable 
benefits  that  are  valued  by  communities. 

To  achieve  this  outcome,  the 
Corporation  has  attempted  through 
these  regulations  to  provide  clear 
guidance  to  programs  seeking  assistance 
imder  the  grant  program.  First,  the 
regulations  clarify  the  nature  of  service 
activities  eligible  for  support  imder  the 
Act.  Second,  to  enhance  the  collective 
impact  that  all  programs  will  have 
within  the  four  broad  issue  areas 
specified  by  law,  the  Corporation  has 
also  exercised  its  authority  to  establish 
national  priorities.  Third,  to  ensure  that 
each  of  the  diverse  programs  supported 
through  the  grant  program  is  of  the 
highest  possible  quality,  the  Corporation 
has  also  spedfied  minimum  program 
requirements  that  all  programs  must 
address.  And  finally,  the  Corporation 
has  clarified  issues  pertaining  to 
participant  eligibihty  and  benefits. 

(B)  Eligible  Service  Activities 

(1)  Description  of  Eligible  Service 
Activities 

There  are  numerous  pressing  needs 
throughout  our  commimities  that  may 
be  appropriately  addressed  by 
AmeriCorps  programs.  But  given  the 
realities  of  limited  resources  and  the 
extent  to  which  other  public,  private 
and  non-profit  responses  to  many  of 
these  needs  already  exist,  it  is  important 
that  an  AmeriCorps  program  undertake 
activities  that  are  appropriate  to  the 
program's  overall  mission  and  capacity 
and  that  achieve  the  greatest  positive 
impact  possible.  To  this  end,  the 
Corporation  has  provided  a  framework 


for  eligible  service  activities  that  builds 
on  the  parameters  specified  in  the  law. 

The  Corporation's  proposed 
regulation  (as  set  forth  in  part  2520) 
limits  service  to  activities  that  provide 
a  direct  benefit  to  the  community  where 
they  ere  performed  or  that  involve  the 
supervision  of  participants  or  volunteers 
whose  service  provides  a  direct  benefit 
to  the  community  where  it  is  performed. 
The  Corporation  determined,  based 
upon  the  inclusion  in  the  Act  of  several 
program  types  involving  such 
supervision,  such  as  service-learning 
coordinator  programs,  that  Congress 
intended  for  supervision  of  participants 
or  others  perforaiing  service  to  be 
included  as  an  eligible  service  activity, 
provided  that  the  service  of  those 
supervised  would  itself  qualify. 

In  determining  whether  service 
"provides  a  direct  benefit  to  the 
community  where  it  is  performed,"  the 
Corporation  will  take  into  consideration 
several  factors,  including  whether  the 
service  must  be  performed  physically  in 
the  community  to  be  effective  and 
whether  the  service  brings  participants 
face-to-face  with  residents  of  the 
community  served  or  in  contact  with 
the  physical  environment  that  is  the 
"beneficiary"  of  the  service.  Direct 
service  includes  physical  projects  like 
renovating  low-income  housing  or 
creating  a  playground  in  a  vacant  lot,  as 
well  as  less  tangible  projects  like 
tutoring,  mentoring  and  conflict 
resolution. 

To  further  define  what  constitutes  a 
"direct  benefit,"  the  Corporation's 
proposed  regulation  offers  several 
examples  of  activities  that  would  not 
meet  this  test:  fundraising,  clerical 
work,  and  research.  This  list  is  not 
intended  to  be  limiting;  other  activities 
may  also  fail  the  "direct  benefit"  test. 
However,  if  an  activity  does  not  provide 
a  direct  benefit,  it  is  not  necessarily 
altogether  prohibited.  Rather,  unless  it 
falls  into  one  of  the  "  prohibited ' ' 
categories  discussed  below,  the  activity 
may  be  performed  if  it  is  incidental  to 
the  direct  service.  For  example,  a  team 
whose  project  involves  providing  meals, 
transportation,  and  health  services  to 
the  homebound  might  conduct  a  door  to 
door  survey  of  community  residents  to 
help  locate  those  in  need  of  services;  if 
they  then  went  on  to  provide  those 
services,  this  kind  of  research  would  be 
an  appropriate  activity  for  the  team. 

(2)  Prohibited  Activities 

Prohibited  activities  (specified  in 
S  2520.30]  may  not  be  performed  by 
participants  in  the  course  of  their 
duties,  at  the  request  of  program  staff,  or 
in  a  manner  that  would  associate  the 
activities  with  the  AmeriCorps  program 


or  the  Corporation.  These  activities 
include:  influencing  legislation,  as 
defined  in  the  section  of  the  IRS  code 
relating  to  non-profit  organizations;  , 
organizing  protests,  petitions.  boycoUs, 
or  strikes;  assisting,  promoting  or 
deterring  union  organizing; 
participating  in  partisan  political 
activities;  and  performing  religious 
activities,  such  as  conducting  wonhip 
services  or  engaging  in  religious 
proselytization.  Of  course,  participants 
may  engage  in  any  of  these  activities  at 
their  own  initiative,  on  their  own  time, 
and  in  a  manner  that  is  not  associated 
with  their  participation  in  the  program. 

(3)  General  Guidance 

In  all  cases,  service  activities  must 
result  in  a  specific  identifiable  service 
or  improvement  that  otherwise  would 
not  be  provided  with  existing  funds  or 
volunteers  and  that  does  not  duplicate 
the  routine  functions  of  workere  or 
displace  paid  employees.  Further, 
service  opportunities  should  be 
appropriate  to  the  skill  levels  of 

t>articipants,  and  they  should  provide  a 
ong-lasting,  identifiable,  and 
demonstrable  benefit  that  is  valued  by 
the  community. 

While  the  Corporation  reserves  the 
right  to  further  restrict  eligible  service, 
it  has  not  done  so  because  it  recognizes 
that  the  character  of  service  often 
depends  on  its  content  and  context  For 
example,  distributing  leaflets  may 
provide  a  "direct  benefit"  if  the  leaflets 
inform  readers  about  the  availability  of 
free  immunizations  or  how  to  conserve 
energy  in  the  home.  Conversely, 
distributing  leaflets  supporting  a 
political  candidate,  or  urge  individuals 
to  HTite  their  legislators  about  an  issue, 
would  be  prohibited.  Given  the  great 
educational,  public  safety,  human,  and 
environmental  needs  of  our 
communities,  it  should  not  be  difficult 
for  programs  to  identify  projects  that 
clearly  provide  a  direct  benefit. 

(C)  Establishment  of  State  and  National 
Priorities 

(1)  State  Priorities 

As  discussed  earlier.  States  must 
establish  and,  through  the  State 
planning  process,  periodically  alter 
priorities  in  the  areas  of  educational, 
public  safety,  human,  and 
environmental  needs.  These  priorities 
apply  to  programs  that  receive 
assistance  (funding  or  AmeriCorps 
educational  awards)  provided  on  a 
formula  basis  as  described  in 
§  2521.30(a)(1).  The  State  priorities  will 
be  subject  to  Corporation  review  as  part 
of  the  AmeriCorps  application  process 
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luider  Subpart  C  of  part  2522  of  this 
rule. 

(2)  National  Priorities 

In  order  to  concentrate  national  efforts 
on  addressing  certain  educational, 
public  safety,  human,  and 
environmental  needs,  the  Corporation 
will  establish  and,  after  review  of  the 
strategic  plan  approved  by  the 
Corporation's  Board  of  Directors, 
periodically  alter  priorities  regarding 
the  AmeriCorps  programs  that  wlU 
receive  assistance  (funding  or 
AmeriCorps  educational  awards)  and 
the  purposes  for  which  such  assistance 
may  be  used.  These  priorities  apply  to 
assistance  provided  on  a  competitive 
basis  as  described  in  $  2521.30(a)(2)  and 
(b)(3),  and  to  any  assistance  provided 
through  a  subgrant  of  such  funds. 

(a)  National  Priorities  for  Fiscal  Year 
1994.  For  fiscal  year  1994,  the 
Corporation  has  established  the 
following  national  priorities  within  each 
of  the  fQur  broad  issue  areas: 

(i)  Education.  (A)  School  Readiness: 
Furthering  early  childhood 
development;  and 

(B)  School  Success:  Improving  the 
educational  achievement  of  school-age 
children. 

(ii)  Public  safety.  (A)  Crime 
Prevention:  Reducing  the  incidence  of 
violence;  and 

(B)  Crime  Control:  Improving  criminal 
justice  services,  law  enforcement,  and 
victim  services. 

(iii)  Human  needs.  (A)  Health: 
Providing  independent  living  assistance 
and  home-and  commimity-based  health 
care;  and 

(B)  Home:  Rebuilding  neighborhoods 
and  helping  people  who  are  homeless. 

(iv)  Environment  (A)  Neighborhood 
Environment:  Reducing  community 
environmental  hazards;  and 

(B)  Natural  Environment:  Conserving, 
restoring,  and  sustaining  natural 
habitats. 

(b)  Application  of  Priorities  to 
Programs.  The  National  priorities 
established  by  the  Corporation  apply  to 
programs  seeking  State  competitive  and 
national  direct  grants  from  the 
Corporation,  as  specified  in  §  2521.30  of 
this  rule.  Programs  included  in  the  State 
formula  application  are  not  governed  by 
these  priorities,  but  rather  by  priorities 
established  by  the  State  consistent  with 
part  2513  of  this  rule.  A  more  thorough 
description  of  how  these  National 
priorities  will  affect  program  selection 
in  each  of  the  major  grant  areas  is 
described  in  Section  H,  Subsection  B, 
Number  3  of  this  Supplementary 
Information  section,  below. 


Fedwal  Register  /  Vol.  !  9  No.  5  /  Friday,  January  7,  1994  /  Proposed  Rules 


(D)  i  tinimum  Program  Requirements  To 
Ensi  re  Quality 

In  an  effort  to  ensure  that  all  programs 
3rted  by  the  Corporation  are  high 
{ty,  the  Corporation  has  spedfi^  a 
ar  of  minimum  requirements  (in 
ion  to  those  already  provided  in 
aw)  that  all  programs  must  satisfy. 
These  provisions,  specified  in 
§  25!  2.100  of  this  rule,  seek  not  only  to 
enh  j  nee  the  quality  of  individual 
prog  -ams,  but  to  further  the  ability  of 
each  program  to  contribute  to  the 
achii  ivement  of  the  overall  goals  and 
purp  OSes  of  AmeriCorps  as  set  forth  by 
the  C  brporation. 

Be  ::ause  the  minimimi  program 
requ  rements  represent  elements 
esse]  itial  to  the  success  of  any 
Ama  riCorps  program,  every  program 
recei  dng  assistance  from  the 
Corporation  through  part  2522  of  this 
rule  s  required  to  address  each 
requ.  rement.  The  following  sections 
disci  iss  the  most  salient  of  these 
requ  rements: 

(1)  G  3tting  Things  Done 

Fii  st  and  foremost,  every  AmeriCorps 
prog  am  that  receives  funding  or 
Ame  riCorps  educational  awards  from 
the  Qorporation  must  address 
educptional,  public  safety,  human,  and 
envitonmental  needs,  and  provide  a 
direc  i  and  demonstrable  benefit  that  is 
value  d  by  the  community.  This 
requirement  reflects  the  Corporation's 
intertl  to  make  efficient  use  of  limited 
fund  1 — to  have  every  grant  made  to  an 
Ame  iCorps  program  in  some  way  help 
to  ad  iress  our  Nation's  most  pressing 
need  t. 

(2)  S  rengthening  Commimities 

In  iddition  to  addressing  the  Nation's 
most  pressing  community  needs,  the 
Corporation  also  seeks  to  strengthen  the 
comifiimities  in  which  we  live  through 
AmehCorps  programs.  As  social  and 
econemic  forces  continually  drive 
people  apart,  the  need  arises  to  promote 
opportimities  for  diverse  Americans  to 
enjo]|  common  experiences  and  share 
common  values  that,  in  the  words  of  the 
Presipent.  "strengthen  the  cords  that 
bind  us  together  as  a  people."  Thus,  the 
Corporation  has  established  the 
requi  rement  that  each  program  must 
seek  'to  strengthen  communities  and 
encoi  irage  mutual  respect  and 
cooperation  among  citizens  of  different 
races^  ethnicities,  socioeconomic 
backgrounds,  educational  levels,  among 
both  men  and  women  and  individuals 
withpisabilities." 

Th  s  requirement  reinforces  several  of 
the  C  arporation's  goals  for  AmeriCorps. 
First,  it  affirms  that  a  necessary 


ingredient  of  active,  productive 
citizenship  is  the  ability  of  diverse 
citizens  to  live  and  work  together, 
notwithstanding  differences  in  race, 
class,  gender,  physical  or  mental  ability, 
etc.  Second,  the  requirement  supports 
the  objective  of  strengthening  not  just 
individual  relationships  among  people, 
but  the  collective  relationships  among 
all  Ainericans  as  expressed  in  the  spirit 
of  community  and  in  citizens'  sense  of 
personal  responsibility  to  that 
community.  Third,  it  acloiowledges  that 
diversity  within  programs  can  be  an 
effective  resource  for  community 
problem-solving.  FinaUy,  the 
requirement  supports  a  niunber  of 
legislative  objectives  and  requirements 
foimd  within  the  Act. 

For  example,  an  initial  finding  of  the 
statute  is  that  "Americans  desire  to 
affirm  common  responsibilities  and 
shared  values,  and  join  together  in 
positive  experiences,  that  transcend 
race,  religion,  gender,  age,  disability, 
region,  income,  and  education." 
Furthermore,  section  179  of  the  Act 
instructs  the  Corporation  to  evaluate 
programs  based  on  their  effectiveness  in 
"recruiting  and  enrolling  diverse 
participants  •  •  *  based  on  economic 
background,  race,  ethnicity,  age,  marital 
status,  education  levels,  and  disability." 
These  legislative  provisions  thus 
reinforce  the  Corporation's  objective. 

One  way  in  which  this  important 
objective  may  be  accomplished  is  to 
involve  diverse  participants  in 
programs.  Therefore,  the  Corporation 
requires  each  program  to  seek  actively 
to  engage  participants  from  diverse 
backgrounds  in  AmeriCorps,  including 
individuals  from  the  community  served. 
It  also  recognizes  that  in  practice,  it  is 
not  always  possible  (or  in  some  cases 
desirable)  for  this  objective  to  be 
realized  in  every  case.  Specifically,  the 
Corporation  recognizes  two  instances  in 
which  programs  may  lack  diversity  in 
one  or  more  ways: 

First,  despite  its  best  efforts,  a 
program  simply  may  be  unable  to 
recruit  the  participants  necessary  to 
achieve  diversity  in  some  respect.  In 
recognition  of  this  the  Corporation 
requires  that  programs  "seek  to  achieve" 
rather  than  "ensure"  diversity. 
However,  programs  will  be  required  to 
specify  the  specific  strategy  or  activities 
to  be  undertaken  to  recruit  participants 
in  accordance  with  this  provision. 

Second,  some  programs  may  have 
legitimate,  substantive  or  philosophical 
reasons  to  involve  individuals  who 
share  a  particular  characteristic. 
Examples  of  such  programs  include,  but 
are  not  limited  to  ^e  following:  (1)  A 
youth  corps  or  other  program  might  be 
designed  to  impart  specific  job  skills 
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and  provide  basic  education  through 
service-learning  and  thus  might  lack 
educational  or  economic  diversity  by 
design;  (2)  a  profisssional  corps  that 
reqidres  participants  to  possess  specific 
post-secondary  training  necessarily 
would  lack  educational  diversity. 

Although  such  programs  would  thus 
lack  diversity  in  one  or  more  of  the 
required  aspects,  they  nevertheless  must 
strive  for  diversity  in  other  areas.  For 
instance,  a  professional  corps  enhsting 
participants  of  a  common  educational 
background  would  still  be  required  to 
seek  to  include  a  racially  and  ethnically 
diverse  group  of  individuals, 
individuals  vnth  disabilities,  and  both 
men  and  women.  Equally  important,  all 
programs  should  tmdertake  activities 
that  will  provide  opportunities  for 
citizens  who  might  not  otherwise  serve, 
work  or  learn  together  to  do  so, 
regardless  of  what  the  overall 
composition  of  the  program  might  be. 

while  the  Corporation  is  committed 
to  making  AmeriCorps  opportunities 
available  to  Americans  of  all 
backgrounds,  it  will  also  ensure, 
consistent  with  the  Act,  that  at  least  50 
percent  of  Corporation  funds  provided 
to  States  will  go  to  programs  that 
operate  in  areas  of  greatest  need  and 
that  place  a  priority  on  recruiting 
participants  who  are  residents  in  these 
high  need  areas  (as  specified  in 
§  2521.30(a)(3)(iii)  of  this  rule),  or  on 
Federal  or  other  public  lands.  The 
Corporation  does  not  consider  this 
requirement,  which  affects  the  overall 
national  composition  of  programs  and 
participants,  at  odds  with  its  goals  of 
encouraging  the  participation  of  citizens 
of  all  backgrounds. 

The  Corporation  recognizes  that 
recruiting  and  retaining  diverse 
participants  requires  special  efforts. 
This  is  particularly  true  for  qualified 
individuals  with  disabifities,  including 
people  vdth  mental  disabilities  . 
Because  the  Corporation  intends  to 
assist  programs  in  achieving  the  goal  of 
diversity,  the  Corporation  anticipates 
making  technical  and  other  assistance 
available  to  programs  to  assist  in  the 
attainment  of  recruitment  goals.  In 
addition  to  program  development 
assistance  for  strengthening  recruitment 
or  outreach  components  of  individual 
programs,  the  Corporation  will  make 
other  resources  available  to  programs, 
including  financial  support  for 
programs  seeking  to  involve  qualified 
individuals  with  disabilities  (as 
described  in  §  2524.50  of  this  rule),  as 
well  as  referral  information  on 
participants  identified  through  the 
national  recrmting  system  described  in 
§  2522.210  of  this  rule  and  in  section 
(E)(3),  below. 


(3)  Participant  Selection  Requirements 

Through  this  rule,  the  Corporation 
offers  guidance  to  programs  regarding 
participant  selection.  First,  the  proposed 
regiilation  encourages  programs  to  select 
participants  who  possess  leadership 
potential  and  a  commitment  to  the  goals 
of  the  AmeriCorps  program,  lliis 
guidance  is  not  intended  to  discourage 
Uie  enrollment  of  individuals  who  have 
not  attained  educational  or  job  success; 
rather,  it  acknowledges  that  within 
every  social  strata,  there  are  people  who 
possess  leadership  ability  that  has  not 
been  tapped  or  directed  at  productive 
activities.  Second,  the  regulation  calls 
for  programs  to  select  participants  in  a 
non-political,  non-partisan,  and  non- 
discriminatory  manner.  The  third 
participant  selection  rule  is  found  in  the 
Act  itself—the  requirement  that 
programs  establish  minimum 
qualifications  for  participants.  Among 
other  things,  this  provision  prohibits 
AmeriCorps  participants  from 
performing  service  that  (1)  is  or  was 
recently  performed  by  paid  employees 
(2)  would  infringe  upon  the  promotional 
opportunities  of  paid  employees  (3) 
would  supplant  the  hiring  of  employees 
or  (4)  would  reduce  the  hours,  wages,  or 
benefits  of  paid  employees. 

Finally,  although  the  Corporation 
expects  that  most  programs  will  involve 
yoxmg  adults  or  recent  college  graduates 
as  participants,  the  regulations 
encoiu-age  programs  to  consider 
intergenerational  approaches  because  of 
the  natural  mentoring  relationships  that 
arise  in  these  programs.  For  example,  a 
youth  corps  might  involve  seniors  on 
each  crew  or  a  corps  of  young  attorneys 
might  include  retired  lawyers 
volunteering  on  a  part-time  basis. 

In  addition,  the  Corporation  may 
require  programs  to  establish  pre-service 
orientation  and  training  periods  for 
participants.  The  goal  of  such  periods 
would  be  to  establish  a  common 
orientation  process  for  all  programs  and 
participants  that  would  be  tied  to  the 
efforts  to  create  a  national  identity.  The 
Corporation  might  specify,  for  example, 
that  the  official  AmeriCorps  logo  may 
not  be  worn  until  participants  have 
satisfactorily  completed  the  orientation 
period  and  have  been  officially  enrolled 
in  the  program  through  the 
administration  of  a  national  oath.  These 
efforts,  among  other  things,  may  reduce 
prospective  attrition  rates  and 
contribute  to  a  positive  esprit  de  corps 
across  programs. 

The  statute  also  directs  the 
Corporation  to  establish  a  national 
leadership  pool  and  a  national  system 
for  the  recruitment  of  participants; 
States  also  must  establish  recruitment 


systems.  National  and  State  recniitment 
will  contribute  to  the  diversity  of  the 
overall  participant  pool  by 
supplementing  local  recruitment  with 
participants  from  across  the  Nation  and 
with  participants  who  possess 
specialized  skills  or  tndning.  The 
national  and  State  recruitment  efforts 
will  also  fecilitate  the  participation  of 
individuals  who  desire  to  serve  but  live 
in  areas  where  there  are  few  or  no 
AmeriCorps  programs  available.  The 
Corporation  may  therefore  require 
programs  to  select  a  small  percentage  of 
participants  from  the  national 
recruitment  pool.  In  addition,  as 
specified  in  the  application  materials, 
the  Corporation  may  provide  for  the 
coverage  of  certain  relocation  expenses 
for  a  limited  number  of  participants 
who  are  recruited  through  the  national 
referral  system.  While  the  Corporation 
will  not  require  programs  to  select  any 
participants  through  the  national  system 
in  fiscal  year  1994,  programs  are 
strongly  encouraged  to  do  so. 

(4)  AmeriCorps  Identification 

In  addition  to  those  activities  noted  in 
paragraph  (3)  above,  the  Corporation 
will  also  require  programs  to  agree  to 
identify  themselves  as  part  of  a  larger 
national  effort  and  to  participate  in  such 
AmeriCorps  activities  as  the 
Corporation  may  specify.  Examples 
might  include  the  use  of  a  national  logo 
or  common  application  and 
informational  materials  as  well  as 
participation  in  special  activities  such 
as  a  national  service  day.  a  conference 
or  common  training,  or  the  use  of  a 
common  orientation  component.  This 
provision  would  not  preclude  an 
AmeriCorps  program  fit)m  developing 
its  own  training  or  materials,  or  from 
using  its  ovm  name  as  the  primary 
identification  for  the  program.  These 
efforts  not  only  will  enhance  the 
visibility  of  the  AmeriCorps  programs 
but  will  contribute  to  a  national 
recognition  of  the  value  and  importance 
of  the  work  being  undertaken  by  the 
programs. 

(5)  Promoting  Active,  Productive 
Gtizenship 

In  addition  to  "Getting  Things  Done" 
in  communities  throughout  the  Nation, 
another  central  goal  for  all  AmeriCorps 
programs  is  to  promote  active, 
productive  citizenship  on  the  part  of  all 
participants,  which  may  include 
fostering  a  sense  of  personal 
responsibility  and  a  life-long  ethic  of 
service.  To  this  end,  programs  are 
encouraged  to  design  projects  that 
employ  service-learning  methods  to 
enhance  participants  understanding  of 
the  relationship  between  the  activities 
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iindertaken  to  address  needs  and  the 
larger  social  context  in  which  the  efforts 
are  made.  In  addition,  programs  must 
provide  participants  with  appropriate 
training  and  support  to  carry  out 
assignments,  including  backgroimd 
information  on  the  community  in  which 
the  service  will  be  performed  and  on 
why  the  particular  project  is  needed. 
Finally,  because  AmeriCorps  programs 
seek  to  promote  active  citizenship,  and 
because  voting  is  a  critical  component 
of  citizenship  in  any  democracy,  every 
program  must  encourage,  in  a  non- 
partisan manner,  each  participant 
eligible  to  do  so  to  register  to  vote. 

(6)  Start  of  Operations 

To  further  the  goal  of  creating  a 
national  identity  for  programs,  this  rule 
requires  all  programs  to  agree  to  begin 
operations  at  such  times  as  the 
Corporation  may  reasonably  require. 
Creating  "classes"  of  participants  who 
all  begin  and  "graduate"  from  their 
terms  of  service  during  the  same  time 
period  will  foster  a  greater  sense  of 
national  identity.  The  Corporation's 
current  policy  requires  participants  to 
begin  service  in  June,  September,  or 
January.  The  Corporation  may  waive 
this  requirement  for  programs  that  can 
demonstrate  compelling  reasons  for 
alternative  starting  dates. 

This  requirement  should  also 
contribute  toward  the  achievement  of 
other  programmatic  goals.  For  example, 
common  schedules  and  operating 
timelines  will  enable  the  Corporation  to 
support,  where  appropriate,  staff  and 
participant  training.  In  addition,  this 
provision  will  enable  many  programs' 
term  of  service  to  track  the  traditional 
school  year,  making  the  recniitment  of 
college  and  coUege-boimd  participants 
easier.  For  example,  a  program  that 
begins  in  January  and  ends  in  October 
would  require  participants  to  miss  two 
years  of  school,  whereas  a  program  that 
begins  in  September  and  ends  in  June 
would  only  require  participants  to  miss 
one  year  of  school. 

In  addition,  this  rule  states  that 
programs  must  agree  to  comply  with 
any  policy  the  Corporation  may 
implement  regarding  tilling  approved 
AmeriCorps  positions  left  vacant  by 
attrition.  'The  Corporation  is  currently 
considering  a  policy  which  would  allow 
programs  to  fill  such  vacant  positions 
only  within  the  first  month  of  the 
enroUmant  of  a  given  class  of 
participants.  The  Corporation 
encourages  interested  parties  to 
comment  on  this  proposed  policy.  This 
provision  is  aimed  at  providing  a  sense 
of  cohesion  within  each  AmeriCorps 
program.  Experience  shows,  especially 
in  team-  or  crew-based  programs,  that 


the  pnx^  of  continually  filling 
positioEB  left  vacant  by  attrition  tends  to 
erode  tfap  sense  of  teamwork  and 
identity  among  participants  and  can 
interrupt  an  efficient  flow  of  operations, 
thereby  effecting  the  quality  of  service 
provide^  in  the  community.  Through 
this  proTision,  the  Corporation  would 
require  prcgrams  to  wait  imtil  the  next 
approve  1  intake  period  before  enrolling 
addition  al  participants. 

(7)  Allo<  ation  of  Educational  Awards 
Within  rrograms 

Because  of  the  limited  amount  of 
funding  {available  for  program 
assistant:e,  the  Corporation  anticipates 
that  in  apme  cases  programs  (especially 
existingjprograms)  may  not  apply  for  or 
receive  adequate  support  for  all 
participlnts  enrolled  in  the  program, 
and  the  potential  may  thus  arise  for 
some  participants  (who  are  serving  in 
approvap  AmeriCorps  positions)  to 
receive  AmeriCorps  educational  awards 
while  omers  do  not.  The  Corporation  is 
therefore  requiring  every  applicant  to 
describe!  the  rationale  for  its  distribution 
of  educational  awards  to  program 
pariicipants  in  those  cases  where 
distinctions  among  participants  are 
necessary.  In  general,  this  distribution 
should  t^at  equally  all  participants 
doing  tjbjs  same  or  essentially  similar 
work.  T^is  reflects  a  matter  of  principle 
as  well  4s  a  pragmatic  concern  for  the 
equal  treatment  of  participants  within  a 
single  pfogram. 

'fne  Corporation  recognizes  that  equal 
treatment  may  not  be  feasible  or 
desirabl )  in  some  instances.  For 
exampU  ,  an  intergenerational  program 
or  a  pro  ram  with  a  specialized 
component  or  division  assigned  special 
projectsjmay  make  distinctions  among 
participants  that  justify  the  provision  of 
educational  awards  to  some  but  not  to 
others.  Similarly,  a  program  may  choose 
to  offer  alternative  post-service  benefits 
to  participants  in  lieu  of  the  AmeriCorps 
educational  awards  provided  by  the 
Corpor^on.  AmeriCorps  programs  are 
stronglyl  encouraged  to  offer  alternative 
post-service  benefits  to  participants  who 
will  notnreceive  AmeriCorps  educational 
awards.  [The  Corporation  will  evaluate 
on  a  case-by-case  basis  the  rationales  of 
programs  that  do  not  plan  to  provide  all 
participants  with  educational  awards. 
However,  the  Corporation  anticipates 
that  it  will  not  approve  rationales  based 
solely  on  a  determination  of  economic 
need  of  participants. 

(8)  Evalnation  Requirements 

In  order  to  ensure  that  only  high 
quality  programs  continue  to  receive 
Corpor£iion  support,  AmeriCorps 
progranjs  must  perform  continuous 


monitoring  and  evaluation.  The 
provisions  of  this  rule  emphasize  the 
importance  of  monitoring  and 
evaluation  at  all  levels — by  individual 
programs.  States  or  grantmaking 
entities,  and  the  Corporation. 

This  rule  allows  progranu  to  conduct 
internal  rather  than  independent 
evaluations.  The  Corporation  wlU 
conduct  independent  evaluations  at  the 
national  level  because,  due  to 
economies  of  scale,  that  is  where  they 
will  be  most  cost-effisctive.  Each 
program.  State,  and  grantmaking  entity 
must  collect  data  and  cooperate  fully  in 
all  of  the  Corporation's  monitoring  and 
evaluation  activities. 

A  key  provision  of  the  Corporation's 
evaluation  strategy  requires  all  programs 
to  set  annual  objectives  in  concert  with 
the  Corporation  and  appUcable  grant- 
making  entity.  Programs  will  be 
required  to  track,  and  report  to  the 
Corporation,  progress  towards  these 
objectives.  Programs  will  be  evaluated 
annually,  in  part,  based  on  their  success 
at  achieving  their  objectives. 

Finally,  this  rule  promotes  continuous 
quality  improvement  and  provides 
examples  of  techniques  available  to 
programs. 

(E)  Program  Types  and  Size 

(1)  Program  Types 

Section  2522.110  of  this  rule  lists 
fourteen  discrete  types  of  service 
programs  that  may  qualify  for 
AmeriCorps  program  funding.  These 
types,  while  sharing  the  goal  of  meeting 
our  Nation's  pressing  needs,  differ  in 
terms  of  which  need  is  addressed,  how 
the  participants  are  organized,  the  age 
and  background  of  the  participants,  and 
the  nature  of  the  sponsoring 
organization. 

After  careful  and  thorough 
consideration,  the  Corporation  decided 
not  to  include  in  the  regulations  any 
program  types  not  listed  in  the  Act.  This 
decision  is  not  an  attempt  to  restrict  the 
types  of  eligible  AmeriCorps  programs. 
On  the  contrary,  it  was  specifically 
intended  to  leave  open-ended  the  types 
of  programs  that  may  be  eligible. 

The  Act  states  that  the  Corporation 
may  designate  other  AmeriCorps  types 
aside  horn  those  listed  to  qualify  for 
AmeriCorps  grants.  The  Corporation 
decided  that  instead  of  attempting  to  list 
additional  types  of  programs,  it  would 
interpret  this  provision  broadly, 
allowing  for  the  eligibility  of  any 
program  type  that  meets  the  criteria 
applicable  to  all  programs. 

The  fourteen  program  types  listed  are 
clearly  eligible  for  support,  and  they 
may  serve  as  guidelines  for  developing 
programs.  However,  programs  that  meet 


the  Corporation's  eligibility  and  Quality 
criteria  out  that  do  not  fit  one  of  mese 
tjrpes  will  not  be  disadvantaged  in  the 
selection  process.  Conversely,  because 
the  Corporation  vdshes  to  fund  the 
highest  quality  programs  that  meet  the 
Nation's  most  pressing  needs,  the 
Corporation  will  not  ^ve  priority  to  a 
program  simply  because  it  fits  the 
description  of  one  of  the  listed  program 
types. 

Finally,  any  organization  considering 
appljring  should  determine  whether 
they  are  more  appropriately  a  project 
sponsor  than  a  program.  A  program  is 
responsible  for  recruiting,  selecting,  and 
training  participants,  providing  them 
benefits  and  support  services,  engaging 
them  in  regular  group  activities,  and 
placing  them  in  projects.  While  the 
program  may  also  serve  as  the  project 
sponsor  by  supervising  the  day-to-day 
service  of  participants,  the  program  may 
instead  place  participants  in  projects 
overseen  by  another  organization. 

For  example,  a  local  police 
department  could  apply  for  funds  to  run 
a  community  policing  support  program. 
It  would  recruit  and  select  participants, 
train  them,  and  supervise  them  in  a 
variety  of  projects.  In  this  case,  the 
poUce  department  would  be  both  the 
program  and  the  project  sponsor. 
Alternatively,  an  organization  that  runs 
a  program  may  work  in  collaboration 
vdth  one  or  more  other  organizations 
that  will  serve  as  project  sponsors.  For 
example,  a  commimity-based 
organization  (CBO)  may  apply  for  funds 
to  operate  an  early  childhood 
development  corps.  The  CBO,  as  the 
program,  would  recruit  and  select 
participants,  provide  them  with 
specialized  training  in  child 
development,  and  bring  them  back 
together  regularly  for  additional  training 
and  other  activities.  The  participants 
would  be  assigned  individually  or  in 
small  groups  to  child  care,  Head  Start, 
and  preschool  programs  in  the 
commimity,  which  would  serve  as 
project  sponsors. 

In  general,  organizations  who  can 
engage  productively  no  more  than  four 
participants  or  that  lack  the  capacity  to 
perform  the  duties,  required  of  programs 
should  consider  becoming  project 
sponsors.  Such  an  organization  may 
form  a  partnership  with  another 
organization  in  the  community  with  a 
shared  vision  and  mission  that  is 
interested  in  becoming  a  program 
sponsor.  Together,  the  organizations  in 
the  partnership  should  be  able  to 
present  a  coherent  program,  including 
common  training  and  ongoing  group 
activities,  rather  than  a  loosely  federated 
consortia  with  imrelated  elements.  Such 
an  organization  may  also  contact  the 


State  Commission  for  information  about 
funded  programs  in  the  area  that  might 
place  partidpants  with  the  organization, 
or  contact  the  State  ACTION  office 
about  the  possibility  of  a  VISTA  being 
assigned  there. 

(2)  Minimum  Program  Size 

It  is  extremely  important  for  all 
programs,  regardless  of  type,  to  be  large 
enough  to-achieve  a  demonstrable 
impact  on  the  community  served.  Thus, 
wmle  the  actual  size  of  eadi  program 
may  vary  depending  on  the  size  of  the 
community  in  whidi  it  operates,  the 
design  of  the  program,  and  other  factors, 
in  general  the  Corporation  encourages 
programs  to  enroll  at  least  twenty  foil- 
time  equivalent  participants,  regardless 
of  whether  participants  are  placed 
individually  or  in  teams.  And  while  the 
Corporation  will  likely  fund  programs 
that  exceed  this  preferred  minimum 
size,  any  applicant  seeking  support  for 
a  program  that  does  not  intend  to  enroll 
at  least  twenty  participants  should 
demonstrate  why  a  smaller  program  is 
necessary  or  appropriate  to  a  specific 
circumstance. 

This  guideline  should  not  only 
enhance  the  impact  that  programs  will 
have  on  a  particular  issue  or  within 
specific  communities,  but  it  should  also 
increase  the  ability  of  the  Corporation 
and  State  Commissions  to  ensure  the 
dehvery  of  high  quality  programming 
and  compliance  with  legislative  and 
regulatory  requirements.  Accomplishing 
these  outcomes  would  be  significantly 
more  difficult  with  many  small  groups 
of  participants  dispersed  throughout  a 
State  or  region. 

It  is  important  to  note  that  this 
requirement  relates  to  programs,  not  to 
project  sponsors.  Thus,  while  prograrhs 
should  enroll  at  least  twenty 
participants,  there  is  no  minimum 
requirement  for  the  number  of 
AmeriCorps  participants  which  may  be 
placed  in  an  approved  service  site  or 
organization. 

(F)  Participant  Eligibility  and  Benefits 

(1)  Terms  of  Service 

Section  2522.220  specifies 
appropriate  definitions  and  guidance 
pertaining  to  terms  of  service.  This  rule 
clarifies  that  participants  shall  receive 
benefits,  including  AmeriCorps 
educational  awards,  only  for  their  first 
two  terms  of  service,  regardless  of 
whether  those  terms  of  service  are  foil- 
time,  part-time,  or  a  combination  of 
both.  It  also  establishes  that  admission 
to  a  second  or  further  term  of  service  is 
contingent  upon  successfol  completion 
and  a  positive  performance  review  of 


the  first  term.  (§  2522.220(c)(i)  of  this 
rule  explains  the  performance  review.) 

Participants  and  programs  have 
substantial  latitude  in  mixing  different 
types  of  terms  of  service.  For  example, 
a  high  school  graduate  could  participate 
foil-time  in  a  youth  corps  for  one  year, 
use  his  or  her  educational  award  to  pay 
for  two  years  of  commxmity  college, 
participate  in  a  part-time  AmeriCorps 
program  during  college,  and  earn 
another  award  to  help  pay  the  costs  of 
attending  a  four-year  imiversity. 
Alternatively,  a  participant  could  serve 
two  consecutive  V/i  year  part-time 
terms  of  service  while  attending  college; 
such  a  participant  would  thus,  in  total, 
serve  1800  hours  and  earn  two  part-time 
educational  awards.  A  good  example  of 
this  type  of  mixing  of  terms  of  service 
would  be  a  during-college  program 
analogous  to  the  Reserve  Officer 
Training  Corps  program,  which  engages 
participants  in  part-time  service  during 
college,  followed  by  a  foil-time 
placement  after  graduation. 

(2)  Release  from  Terms  of  Service 

Generally,  participants  can  be 
released  for  two  reasons:  (i)  they  want 
to  be  released  due  to  compelling 
personal  circumstances;  or  (ii)  they  are 
released  from  the  program  for  cause.  In 
both  cases,  this  rule  puts  primary 
responsibility  for  determining  when  to 
release  a  participant  in  the  hands  of  the 
programs.  Programs  should  be  aware 
that  participants  released  due  to 
compelling  personal  circumstances  may 
receive  prorated  educational  awards 
whereas  those  released  for  cause  may 
not. 

In  addition,  this  rule  requires 
programs  to  establish  in  writing  clear 
guidelines  that  establish  the 
circumstances  under  which  participants 
will  be  released  for  cause.  These 
documents  must  be  signed  by  the 
participant  and  by  a  representative  of 
the  program.  The  Corporation 
encourages  programs  to  establish 
attainable  but  hi^  standards  for 
participant  conduct.  The  Corporation 
requires  programs  to  release  participants 
for  cause  if  they  are  convicted  of  a 
fislony.  If  participants  are  charged  with 
a  violent  felony  or  the  sale  or 
distribution  of  a  controlled  substance,  or 
if  they  are  convicted  of  the  possession 
of  a  controlled  substance,  programs 
must  suspend  their  service  without  • 
living  allowance  and  without  receiving 
credit  for  hours  missed. 

A  participant  who  is  wrongly  released 
or  suspended  for  cause  will  receive 
credit  for  any  service  missed  and 
reimbursement  for  missed  stipends. 
This  rule  further  describes  the 
conditions  under  which  participants 
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whose  service  has  been  suspended  may 
be  reinstated,  the  impact  of  release  for 
cause,  and  the  grievance  procedure 
available  to  participants.  (See 
§2522.230) 

(3)  Living  Allowances 

In  general,  the  Act  requires  that  all 
programs  receiving  Corporation 
assistance  provide  living  allowances  to 
full-time  participants,  l^e  amount  of 
the  living  allowance  must  be  at  least  the 
average  annual  amount  provided  to 
VISTA  volxmteers  (approximately 
$7,440  for  FY  1994  or  about  $4.40  per 
hour  assuming  a  total  of  1700  hours 
served)  but  not  more  than  twice  that 
amount.  Of  this,  the  Corporation's  share 
may  not  exceed  85%  of  the  basic  VISTA 
allowance  (or  approximately  $6,375). 
Programs  must  therefore  provide  a  cash 
match  for  their  share  of  the  stipend. 

There  are  a  number  of  exceptions  to 
these  requirements:  a  program  that  was 
in  existence  prior  to  September  21, 
1993,  is  by  law  exempt  from  meeting  the 
minimimi  stipend  requirement; 
programs  may,  but  are  not  required  to, 
provide  living  allowances  to  part-time 
participants;  and  the  Corporation  may 
waive  or  reduce  the  minimum 
requirement  at  its  discretion  (see 
S  2522.240(b)(4)  of  this  rule). 

With  this  rule  the  Corporation  also 
clarifies  that  the  Corporation's  share 
will  not  exceed  85%  of  the  hving 
allowance,  regardless  of  whether  the 
allowance  has  been  reduced  or  prorated 
from  the  minimum  full-time  allowance. 
Thus,  if  a  program  provides  part-time 
participants  who  serve  900  hours  per 
year  with  an  annualized  stipend  of 
$3,960,  the  Corporations  share  would 
not  exceed  $3,366  (85%  of  the  part-time 
allowance). 

Finally,  the  Corporation  will  pay  no 
share  of  participant  stipends  for  a 
professional  corps  described  in 
§  2522.110(b)(3)  that  provides  stipends 
to  participants  in  excess  of  the 
maximum  allowance.  However,  a 
program  involving  professionals  that 
wishes  to  seek  Corporation  support  for 
participant  stipends  or  benefits  while 
not  technically  a  "professional  corps" 
may  do  so  by  appljdng  under  the 
general  provision  (§  2522.110(g)).  Such  a 
program  would  be  subject  to  the  same 
restrictions  on  stipends  as  other 
AmeriCorps  programs. 

(4)  Child  Care 

The  Act  requires  that  programs 
provide  child  care  or  a  child  care 
allowance  to  any  full-time  participant 
who  needs  such  assistance  in  order  to 
participate.  The  regulations  define  need 
based  on  three  factors:  total  family 
income  of  the  participant  must  be  less 
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thai  I  75  percent  of  the  State  median 
ino  ime;  the  participant  must  reside 
witi  and  be  a  parent  or  guardian  of  a 
child  under  the  age  of  13;  and  the 
participant  must  not  be  receiving  child 
car^  assistance  from  another  source  at 
the  time  of  acceptance  into  the  program, 
unless  the  participant  would  become 
ine^gible  for  child  care  by  virtue  of 
enrdllment  in  the  program.  These 
requirements  were  selected  to  be 
consistent  with  the  Child  Care  and 
Development  Block  Grant  Act  of  1990, 
the  jnajor  program  through  which  the 
Federal  government  provides  child  care 
to  l(^w-  and  middle-income  families.  To 
ensttre  that  funded  care  meets  minimum 
hea  th  and  safety  standards,  the 
regi  lations  also  tie  eligible  providers 
and  the  amoimt  of  the  child  care 
alio  wance  to  the  Child  Care  and 
Oev  ilopment  Block  Grant  of  1990.  In 
imp  ementing  this  provision,  the 
Cor  loration  expects  to  reserve  program 
funi  s  for  child  care  benefits.  Programs 
are  isked  in  their  applications  to 
ind:  cate  how  many  participants  they 
expect  to  require  such  benefits.  This 
will  help  the  Corporation  determine  the 
amojunt  of  funds  that  should  be 
resetted. 

(5)  Health  Insurance 

Tbe  legislation  requires  the  prdVision  . 
of  health  care  benefits  to  full-time 
AmeriCorps  participants  who  are  not 
othdrwise  insured.  The  regulations 
pro^  ide  for  the  Corporation  to  establish 
a  m  aimum  benefits  package  and  to  tie 
the  I  imount  of  funding  for  health  care 
poU  ues  to  an  affordable  policy  that 
proi  ides  these  minimum  benefits.  The 
Cor]  loration  welcomes  comments  on  the 
con  9nts  of  the  minimum  benefits 
pad  age.  Any  program  wishing  to 
provide  alternative  benefits  may  do  so 
with  approval  from  the  Corporation, 
prox  ided  that  the  policy  has  a  fair 
mar  :et  value  equal  to  or  greater  than  the 
min  mum  benefits  package. 

Section  11:  Available  Grants  and 
Distfibution  of  Funds 


(A)  types  of  Grants  Available 

Eligible  applicants  may  apply  for 
planning,  operating,  or  replication 
grants.  Applicants  seeking  operating  or 
repl  cation  grants  also  may  apply  for 
Ami  riCorps  educational  awards.  In 
add  Lion,  an  applicant  may  seek 
Ami  riCorps  educational  awards  only. 

(1)  I  lanning  Grants 

Tie  piirpose  of  a  planning  grant  is  to 
brin  ;  a  program  to  the  verge  of 
imp  ementation  so  that  it  may  compete 
sua  sssfully  for  operating  assistance  in 
the  allowing  grant  cycle.  The 
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Corporation  will  make  planning  grants 
available  to  eligible  applicants  that 
already  have  identifiea  a  soimd  concept 
for  an  AmeriCorps  program,  but  that 
require  resources  in  order  to  plan, 
develop,  and  prepare  the  program  for 
implementation.  (In  this  sense,  planning 
grants  more  accurately  may  be  oalled 
"development  grants.") 

For  example,  a  planning  grant  might 
be  appropriate  for  an  applicant  that  has 
already  identified  the  type  of  program  to 
be  developed,  including  key  design 
elements  such  as  the  specific  need(s]  to 
be  addressed,  types  of  projects  to  be 
conducted,  and  kinds  of  participants  to 
be  recruited.  The  program  might  lack, 
however,  a  specific  training  or 
education  curriculum,  or  it  might  need 
to  build  additional  community 
partnerships  to  identify  specific  service 
projects  and  activities  to  be  conducted. 
It  might  also  lack  a  specific  staffing  or 
recruitment  plan  and  materials,  or  it 
might  need  to  raise  additional  matching 
funds.  Thus,  while  the  specific  elements 
of  the  program  might  require 
developmental  assistance,  the  program 
design  is  nevertheless  clear  enough  to 
enable  the  Corporation  to  evaluate  fully 
the  nature  of  the  program  and  the 
prospective  activities  that  it  will 
undertake  (including  the  expected 
impact  it  will  have  on  a  particular  issue 
or  problem).  While  the  average  size  of 
grants  awarded  for  planning  and 
development  will  vary  by  circumstance 
and  need,  in  general,  grants  will  range 
fit)m  $50,000  to  $250,000,  depending  on 
the  size  of  the  prospective  full-time 

Erogram,  and  may  cover  a  period  of 
stween  six  months  and  one  year, 
depending  on  the  expected  timing  of  the 
next  grant  cycle. 

(2)  Operating  Grants 

The  purpose  of  an  operating  grant  is 
to  support  an  applicant  that  is  ready  to 
implement  a  fully  developed  new  or 
expanded  program.  Operating  grants 
may  include  a  short  planning  phase  to 
complete  the  final  stages  of  program 
development  before  implementation. 
The  Corporation  may  award  operating 
grants  for  a  term  of  up  to  three  years, 
vdth  annual  renewal  funding  subject  to 
periodic  assessment  of  program  quality, 
successful  performance  against  stated 
objectives,  and  availability  of 
appropriations.  In  general,  the  size  of  an 
operating  grant  will  reflect  the  size  and 
costs  of  the  proposed  program. 
However,  the  Corporation  anticipates     •<•. 
making  fev/  operating  grants  in  excess  of 
$4  million.  While  there  are  no  absolute 
limitations  on  the  number  of 
AmeriCorps  educational  awards  an 
applicant  may  seek,  the  Corporation 
will  apportion  these  positions  in  a 


manner  consistent  with  the  reasonable 
needs  of  programs.  Moreover,  programs 
are  encouraged  to  take  a  cost-eL'ective 
approach  based  on  per-partlcip ant  costs. 
The  Corporation  also  encourages  new  or 
steul-up  pmgrains  to  start  raJatively 
small  (geiieralJy  between  20  and  50 
participants,  depending  an  the  needs  of 
the  program)  in  order  to  ensure  high 
quality  operations  in  the  first  year.  For 
new  programs  proposi.:g  multi-State  at 
multi-site  operations,  the  Ccrporatirn 
also  encourages  piloting  efforts  in  a 
limited  number  of  communities  or 
locations  to  ensure  quality  boA;™ 
undertaking  significant  expansion. 

(3)  Roplication  Grarits 

The  purpose  of  a  replication  grant  ;s 
to  support  the  replication  to  other  sites 
or  programs,  of  a  program  model  or 
component  that  has  a  traidc  record  of 
success,  idantiSable  core  elements  that 
account  for  its  effectiveness,  and 
sufficient  adaptability  to  local 
rircumstaoces.  In  its  first  year,  the 
Corporation  will  evaluate  proposals  for 
replication  against  criteria  similar  to 
those  that  apply  to  operating  grants.  Ih 
fufurff  years,  the  Corporation  may 
establish  criteria  that  are  specific  to 
replication  grants,  including  a        / 
requirement  for  independent  evaluation 
results  demonstrating  the  quality  and 
effectiveness  of  the  program  seeking 
replication. 

The  terms  and  size  of  replication 
grants,  as  well  as  the  allotment  of 
AmeriCorps  educational  awards,  are  the 
same  as  for  operating  grants  as 
described  In  paragraph  2  above. 

(4)  Educational  Awards  Only 

For  programs  that  have  adequate 
resources  to  cover  program  costs  and 
that  meet  all  the  requirements  for  an 
AmeriCor  ps  program  set  forth  in  part 
2522  of  this  rule,  the  Corporation  may 
make  grants  consisting  only  of 
AmeriCorps  educational  awards.  This 
rule  clarifies  that  these  grants  may  be 
made  either  to  programs  that  do  not 
apply  for  program  assistance  or  to 
programs  that  apply  for  but  do  not 
receive  program  assistance  (see 
§2521. 30(c)). 

These  types  of  grants  are  integral  to 
the  overall  success  of  AmeriCorps:  they 
are  an  eificient  use  of  limited  resources; 
and  they  allow  for  the  inclusion  of  high- 
quality  programs  that  might  otherwise 
be  excluded  due  to  the  sunpiantation 
rule  (wLich  states  that  Corporation 
assistance  cannot  supplant  State,  local 
or  private  funds).  However,  programs 
that  receive  this  type  of  grant  must  be- 
of  at  least  as  high-quality  as  programs 
that  Deceive  program  assistance. 


(5)  Other  AMistanc» 

(a)  Ptogram  development,  training 
and  technical  assistance.  The 
Corporation  will  make  grants  to  provide 
program  development,  training,  and 
tedmical  assistance  to  improve  the 
quality  of  service  projects,  assist  in  the 
recruitment  o£  diverse  participants, 
improve  educational  or  other  materials, 
and  for  othw  purposes  (see  §  2524.40  of 
this  rule;  also  see  part  2532.  which 
df^scribes  other  grants  available  for 
training  and  technical  assistance). 

(b)  challenge  grants.  Section  2524.40 
of  this  rule  allows  the  Corporation  to 
make  challenge  grants  to  programs 
already  receiving  Corporation 
assistance.  VVi«h  these  challenge  grants 
the  Corporation  may  provide  up  to  $1  in 
assistance  for  every  dollar  rais^  by  a 
program  in  excess  of  the  matching  funds 
required  for  its  existing  Corporation 
grant.  More  details  concerning  the 
specifics  of  this  program  are  provided  in 
§  2524.40  cf  this  rule. 

The  Corpqration  views  the  challenge 
grant  program  as  an  important 
component  of  its  efforts  to  support 
AmeriCorps.  It  allows  the  Corporation 
to  leverage  hinds  and  expand  the  scope 
and  reach  of  the  highest-quality 
AmeriCorps  programs.  However,, 
because  programs  generally  will  not 
receive  AmeriCorpa  program  grants 
until  three-quarters  of  the  way  through 
the  fiscal  year,  the  Corporation 
anticipates  making  only  a  limited 
number  of  challenge  grants  in  fiscal  year 
1994  . 

(c)  Grants  for  outreach  to  qualified 
iadividuala  with  disobilities.  The  Act 
authorizes  the  Corporation  to  make 
grant.s: 

(i)  To  assist  AmeriCorps  grantees  in: 
placing  applicants  who  require 
reasonable  accommodation  (as  defined 
In  §  101(9)  of  the  .\mericans  with 
Disabilities  Act  of  1990)  (42  U.S.C 
12111(9))  or  auxiliary  aids  and  services 
(as  defined  in  section  3(1)  of  such  Act) 
(42  U.S.C.  12102tl))  in  an  AmeriCorps 
program;  and 

(ii)  To  conduct  outreach  activities  to 
qualified  individuals  with  mental  or 
phy.sical  disabilities  to  recruit  them  for 
participation  in  AmeriCorps  programs. 

(d)  Disastpr  rfil'^ef  With  this  rule,  the 
Corporation  has  determined  that  in  light 
of  limited  resources  for  this  grant 
program,  disaster  relief  grants  will  only 
be  mads  available  to  enable  national 
and  commimity  service  programs  to 
respond  qiiickly  and  effectively  to  a 
Presidentially-declared  disaster. 

The  Corporation  has  also  clarified 
eligibiUty  requirements  by  specifying 
that  any  AmeriCorps  program 
(inrJuding  youth  corps,  the  National. 


Civilian  Community  Corps,  VISTA,  and 
other  programs  authorized  undsr  the 
Domestic  Volunteer  Services  Act)  or 
grant  making  entity  (such  as  a  State  or 
Federal  agency)  that  is  supported  by  the 
Corporation  may  apply  to  the 
Corporation  for  disaster  relief  grants. 

Finally,  the  Corporation  has  specified 
that  duo  to  the  limited  duration  o£ 
disaster  relief  activities,  it  may  w^aive 
certain  matching  or  program 
requirements  if  apprcpriate. 

(B)  Distributicn  of  AmeriCorps  Funds 
and  Educational  Awards 

(1)  State  Formula  Allotment  and 
Corresponding  Educational  Awards 

The  Act  specifies  that  of  amounts 
available  for  allocation  under  the  grant 
program,  the  Corporation  wilTmeke 
one-third  available  to  eligible  State 
applicants  through  a  population-based 
formula.  For  fiscal  year  1994,  the 
Corporation  expects  that  $51,833,333 
will  be  available  for  award  by  formula 
allotment.  Because  the  Corporation  is 
committed  to  supporting  only  high 
quality  AmeriCbrps  programs,  this 
rormula  distribution  is  not  and  will  not 
be  treated  as  an  entitlement  for  states. 
These  regulations  specify  that  only 
those  applicants  that  submit  high 
quality  applications  consistent  with  the 
requirements  contained  in  part  2522  of 
this  rule  and  have  an  approved  State 
Plan  under  part  2513  will  receive  their 
formule  allotment  The  CorpoEation  is 
committed  to  working  with  States  to 
ensure  that  the  programs  funded 
through  their  formula  allotment  will 
meet  the  quahty  standards  established 
in  this  rule.  For  fiscal  year  1994.  all 
States  must  submit  to  the  Corporation  a 
notice  of  intent  to  apply  for  formula 
fonds  by  Mbrch  31, 1994.  The  formula 
allotment  for  States  not  intending  to 
apply  (or  that  do  not  submit  a  notice  of 
intent  to  apply  by  the  required  date) 
will  be  made  available  to  eligible  local 
applicants  within  the  State  consistent 
with  §  2521.30(d)  of  this  rule. 

In  addition.  th»Act  instructs  the 
Corporation  to  distribute  to  Slates 
receiving  their  formula  allotment  a 
"con^sponding  allotment"  of 
AmenCorps  educational  awards; 
however,  the  statute  does  not  clarify 
what  "corresponding  allotment"  means. 
The  Corporation  has  therefore 
determined  that  the  appropriate 
interpretation  of  the  legal  meaning  of 
the  expression  "corresponding 
allotment"  is  the  number  of  educational 
awards  that  directly  corresponds  with 
the  expected  number  of  approved 
AmeriCorps  positions  to  be  supported 
with  program' assistance. 
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Because  a  direct  correlation  does  not 
exist  between  program  dollars  and 
educational  awards,  the  Corporation 
determined  that  it  needed  to  establish  a  - 
plausible  monetary  relationship 
between  the  total  value  of  a  State's 
tormula  award  and  the  number  of 
educational  awards  it  would  receive. 
This  relationship  was  determined  by 
dividing  each  State's  formula  award  by 
the  anticipated  average  Federal  share  of 
the  cost  of  an  AmeriCorps  position, 
calculated  at  $13,800  per  participant 
(Program  Money+$13,800=Educational 
Awards).!  Basing  th6  definition  of 
"corresponding  allotment"  on  a 
relationship  between  program  dollars 
and  educational  awards  reflects  the 
Corporation's  intent  to  ensure  that  any 
State  receiving  program  assistance  for 
the  support  of  AmeriCorps  participants 
would  be  ensured  of  receiving  the 
requisite  number  of  educational  awards 
for  those  participants.  Thus,  according 
to  the  above  calculus,  Ohio,  for 
example,  will  receive  $2,228,498 
through  its  formula  allotment  and  will 
also  receive  161  AmeriCorps 
educational  awards.  The  overall 
expected  distribution  of  formula  grants 
and  educational  awards  is  provided  by 
State  in  the  table  below. 

Formula  Allocation  of  Program 
Funds  and  AmeriCorps  Edu- 
cational Awards  to  States  i 


state 

Program 
funds 

Educational 
awards 

Alabama 

Alaska 

Arkansas 

Arizona 

Calitomla 

Colorado 

Connecticut  

Delaware 

District  of  Co- 
lumbia   

Florida  

Georgia 

Hawaii 

IdaN)  

Illinois  

$831 ,565 
112,977 
483,521 
752,837 

6.107.718 
677.088 
674.582 
136,874 

124.841 
2.661.624 
1,332,191 
228,283 
207.141 
2.347,085 
1.138.927 

60 
8 
35 
55 
443 
49 
49 
10 

9 

193 

97 

17 

15 

170 

Indiana 

83 

1  This  amount  is  exclusive  of  the  national  service 
educational  award,  which  is  provided  separately 
through  the  National  Service  Trust  Fund.  This 
award  represents  an  average  estimated  cost  per 
participant  for  start-up  programs  based  on  the 
experience  of  the  national  service  model  programs 
funded  by  the  Commission  on  National  and 
Community  Service.  Average  costs  for  established 
prograois.  including  youth  corps  programs,  are 
generally  significantly  lower.  Because  the 
Corporation  anticipates  funding  start-up  programs 
as  well  as  programs  that  build  on  the  infrastructure 
of  existing  programs  and  organizations,  and  because 
the  Corporation  will  strongly  encourage  programs  to 
exceed  the  minimum  matching  requirements,  it  is 
expected  that  many  programs  will  achieve 
significantly  lower  average  costs  per  position. 


FORMJLA  Allocation  of  Program 
FurDS  AND  AmeriCorps  Edu- 
catonal  Awards  to  States  i— 
Coi  itinued 


Sate 
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Iowa 
Kansas 
Kentucty , 
Louisiana 
Maine 
Maryland 
Massa(  husetts 
Michigi  n 
Minnea  }ta 
MIssiss  ppi 
M'ssoul 
Montar  a 
Nebraa  ca 
Nevad) 
New  Hampshire 
New  Jarsey 
New  M  ixico 
New  York 
Nortti  ( arolina 
North  liakota 
Ohio 


iTh4 
will  be 


Oklaho  na 

Oragor   

Pennsylvania  ... 

Puerto  flico  

Rhode  Island  ... 
South  Carolina 
South  Dakota  .. 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washir  gton 
West  V  irginia 
Wiscof  sin 
Wyomi  >g 


Tolas 51.833,333 


Program 
funds 


570,551 
508,771 
757,132 
867.509 
252.425 
982,217 

1,234,071 

1,909,484 
897,970 
529,412 

1,051,644 
164.498 
324.351 
246.884 
228,004 

1.586.048 
311.489 

3.693.463 

1.362,733 
131,279 

2.228.498 
646.322 
584.123 

2,440,838 
736.670 
205.912 
717,574 
143,281 

1,002,281 

3,491 ,927 
353,656 
115,641 

1.272,453 

1.000.500 
368.770 

1.004.349 
93,332 


Educational 
awards 


41 
37 
55 
63 
18 
71 
89 

138 
65 
38 
76 
12 
24 
18 
17 

115 
23 

268 
99 
10 

161 
47 
42 

177 
53 
15 
52 
10 
73 

253 
26 
8 
92 
72 
27 
73 
7 


3,756 


actual  amount  of  each  State's  grant 
proportionally  reduced  if  ttie  Corpora- 


tion cl>  )0ses  to  set  aside  money  for  participant 
health  and/or  child  care  costs.  In  addition, 
numbers  are  based  on  the  1990  census  but 
will  be  updated  to  incorporate  tt>e  latest  cen- 
sus esf  mates  from  the  Census  Bureau. 

The  Corporation  will  consider  the 
numb  )r  of  educational  awards  that 
corres  jonds  to  a  State's  formula 
allotiT  ent  as  a  minimum,  and  not  as  a 
maxii  lum,  number  of  educational 
aware  s  potentially  provided  to  a  State. 
Thus,  a  State's  "minimimi"  formula  and 
award  allotments  should  not  necessarily 
drive  the  design  or  size  of  programs 
apply  ng  for  assistance  through  State 
applic  ations.  Indeed,  insofar  as  the 
formu  a  application  includes  high 
qualit  ^  cost-effective  programs  that 
requei  t  more  educational  awards  than 
woul(  otherwise  be  provided  through 
the  m  nimum  allotment,  those  programs 
woul<  be  eligible  to  receive  additional 
aware  s  from  the  Corporation  on  a 
comp  ititive  basis. 
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This  mechanism  for  distributing 
educational  awards  not  only  satisfies 
the  legislative  requirement  but  also 
makes  sense  for  policy  and 
programmatic  reasons.  In  making  this 
determination,  the  Corporation  did, 
however,  consider  other  alternatives. 
For  example,  the  Corporation 
considered  the  possibility  of 
distributing  the  awards  on  a  basis 
proportional  to  the  distribution  of 
formula  grants.  Thus  a  State  receiving 
12%  of  the  total  amoimt  of  funding 
available  by  formula  allocation  would 
also  receive  the  same  percentage  of 
educational  awards.  Tlie  Corporation 
did  not  choose  this  option  for  several 
reasons. 

First,  from  a  legal  standpoint,  if  the 
Congress  had  intended  for  there  to  be  a 
direct,  proportional  correlation  between 
the  overall  distribution  of  program 
funds  and  the  overall  distribution  of 
AmeriCorps  educational  awards,  it 
would  not  have  created  educational 
award  set-asides  for  VISTA  and  CCC 
volunteers;  nor  would  it  have  allowed 
for  the  distribution  of  educational 
awards  to  programs  the  Corporation 
does  not  fund  or  programs,  such  as 
professional  corps,  that  necessitate 
different  levels  of  Federal  support  than 
other  programs. 

Secondf,  from  a  programmatic 
standpoint,  the  distribution  of 
educational  awards  on  a  strict 
proportional  basis  would  have  resulted, 
in  some  cases,  in  the  unfortunate 
consequence  of  leaving  some  States 
with  insufficient  programmatic  fimds  to 
support  the  number  of  participants  for 
whom  they  would  have  received 
educational  awards.  Finally,  this 
approach  also  would  have  resulted  in  a 
lack  of  flexibility  on  the  part  of  the 
Corporation  to  provide  support  to 
programs  on  the  basis  of  quality  and 
need,  rather  than  on  the  basis  of  an 
arbitrary  proportional  rule  that,  as  noted 
above,  bears  no  relationship  to 
anticipated  or  real  program  costs. 

In  snort,  the  Corporation's  need  to 
support  quality  programs,  to  ensure 
adequate  financial  support  for  all 
approved  AmeriCorps  positions  and 
educational  awards  within  those 
programs,  and  the  need  to  retain 
flexibility  to  respond  to  individual  State 
and  program  needs  are  addressed 
through  this  distributive  scheme. 

(2)  State  Competition 

In  order  to  receive  consideration  for 
competitive  funds,  a  State  must  receive 
its  formula  allotment.  In  addition  to  the 
grants  made  available  to  States  by 
formula  allocation,  the  Corporation  will 
make  at  least  one-third  of  program 
funds,  as  well  as  an  appropriate  number 


of  educational  awards  as  determined'  by 
the  Corporatian,  availabte  to  States  on  a 
competitive- basis.  For  fiscal  year  W94, 
the  Corporation,  expects  tiiat 
$51,833,333  will  ba  available  for  this 
competition.  The  following  priorities 
will  govern  the  competitive  distribution 
of  AmeriCorps  funds  and  educational 
awards  to  States: 

(a)  Priority  for  small  states.  The 
Corporation  is  committed  to  ensuring 
that  every  State  is  able  to  participate  in 
a  meaningful  way  in  the  AmeriCorps 
grant  program.  Specifically,  the 
Corporation  seeks  to  enable  every  State 
that  so  desires  to  support  at  least  one 
high  quality  AmeriCorps  program  that 
meets  the  preferred  minimum  size 
guidelines  of  20  full-time  equivalent 
participants  as  stiptilated  in  section: 
1(D)(2),  above.  Thus,  for  fiscal  year  7994 
the  Corporation  has  established  a 
priority  for  small  Stares,  whereby  any 
State  that:  (i)  Does  not  otherwise  receive 
through  the  legislatively  required 
formula  allocation  adequate  funding  to 
support  at  least  20  full'tirae  AmeritDorps 
positions,  and  the  same  number  of 
educational  awards,  and  (ii)  which  can 
demonstrate  the  existence  of  a  high 
quality  program(s),  will  receive  priority 

^consideration  for  assistance  through 
competitive  State  funding. 

In  essence,  this  priority  effectively 
establishes  a  small  State  floor  in  tho 
amounts  of  $276,100  »  and  20 
AmeriCorps  educational  awards  for 
those  affected  States  {indicated  in  the 
table  in  section  n(B)(l)}  that  meet  (ha 
quality  and  neied  criteria  indicated 
above.  This  priority  does  not,  however, 
constitute  a  guarantee  of  assistance  td 
any  State.  Although  the  priority  for 
small  States  will  result  in  programs 
otherwise  supported  through  a  State's 
formula  allotment  receiving  limited 
competitive  funding,  these  programs 
will  not  be  required  to  address  the 
national  priorities  established  by  the 
Corporation,  notwithstanding  the 
provisicn  specified  in 
§  2522  410(b)(l)(ii)  of  this  rule.  Thus, 
every  Stats  meeting  the  guidelines  will 
be  able  to  support  at  least  one  program 
of  the  minimum  preferred  size  that 
addresses  State-based  priorities. 

(b)  National  issue  piiorities.  All 
programs,  except  those  affected  by 
paragraph  (a)  above,  that  are  submitted, 
through  State  applications  for 
compatitivs  funding  should  address  the 
national  issue  priorities  explained  in 
section  I(C)(Z)  of  this  supplementary 
section.  In  general,  most  activities 


'This  figure  wn  calculatBd  by  muttiplying  tha 
prefaned  minimum  oumbar  of  national  serviea 
participants  per  state  (201  by  the  average  Federal 
cost  per  participant  ($17,800) 


conducted  by  programs  should- 
substantially  address  one  or  more  of  tfie 
nationef  priorities.  Ffowever,  Ae 
Corporation  may  grant  waivers  if  a 
program  demonstrates  that  its  proposed 
activities  are  (1)  more  essential  for  their 
communities  and  (ii)  not  being  met  in 
anv  other  way. 

fc)  Priority  for  existing  grantees.  In 
fiscal  year  1994,  the  Corporetion  will' 
give  priority  to  National  Service 
Demonstration  ftngrams  and  American 
Conservation  and  Youth  Servfce  Corps 
Programs  that  received  funding  tnm  the 
Commission  on  National  and 
Community  Service.  While  this  one- year 
priority  does  not  constitute  a  guarant^se 
for  renewal  funding,  the  Corporation 
expects  that  those  programs  that  meet 
the  minimum  requirements  and  quality 
standards  stipulated  in  this  rule  will 
receive  support.  In  addition,  States 
should  give  priority  to  these  programs 
as  well. 

(3)  Direct  National  Competition 

(a)  Allocation.  Af^er  fUnds  have  been 
allotted  to  the  States  and  set  asida  for 
Indian  tribes  and  U.S  territories,  any 
remaining  AmeriCorps  program  hinds 
will  be  distributed  directly  by  the 
Corporation  on  a  competitive  basis.  In 
fiscal  year  1994,  the  Corporation 
anticipates  making  .$43^8  million 
available  for  award  in  this  categorj'.  In 
general,  subdivisions  of  States,  Indian 
tribes,  public  or  private  nonprofit 
organizations  (including  labor 
organizations),  institutions  of  higher 
education,  and  Federal  agencies  may 
apply  hr  these  funds,  although  no  more 
than  one-third  may  go  to  Federal 
agencies.  Unless  a  program  has  a  clear 
and  compelling  reason  not  to  do  so, 
programs  funded  through  this 
competition  should  address  any 
national  priorities  established  pursuant 
to  §  2522.410(b)(T)(ii)  of  this  rule. 

(b)  Limitations  for  fiscal  year  1994. 
The  Corporation  will  limit  this  category 
of  funding  in  fiscal  year  1994  to  the 
following: 

(5)  Programs  operated  or  funded  by 
Fedsral  agencies. 

(Ii)  Programs  operated  or  funded  by 
national  nonprofit  organizations. 

(iii)  Professional  corps  programs. 

(iv)  Programs  operated  m  more  than 
one  State. 

The  Corporation  intends  to  use  this 
category  of  fVinding  primarily  to  support 
programs  that  are  national  or  regional  in 
scope. 

In  general,  programs  that  are  operated 
locally  by  nonprofits,  subdivisions  oC 
States  or  institutions  of  higher 
education  can  and  should  apply  tbraogh 
their  respective  States;  doing  so  will 
increase  the  chances  that  the  programs 


are  part  of  a  comprehensive  State  plan, 
which  will  enable  the  Corporation  to 
ensure  that  all  local  programs  are 
appropriately  monitored  and  receive 
technical  assistance  necessary  to 
support  high-quality  programs. 

To  clarify  the  eligibility  of  applicants 
in  fiscal  year  19Mvthe  Corporation  will 
consider  a  national  nonpreftt 
organization  to  be  one  whose 
membership,  activit:es,  constituencies, 
or  mission  is  national  in  scope.  In 
addition,  although  programs  operated  or 
funded  by  States  are  not  otherwise 
eligible  to  rereive  direct  national 
competitive  funds,  these  National 
Service  Demonstration  Programs 
supported  by  the  Commission  on 
National  and  Community  Service  that 
operate  in  more  than  one  State  may 
■compete  for  support  in  fiscal  year  1994. 

(c)  Agreements  with  Federal  agencies. 
Technically,  when  a  Federal  agency 
competes  for  and  recatves  program 
funds  under  this  cat(>gory.  the 
Corporation  will  not  give  that  agency  a 
grant  but  rather  will  enter  into  a 
contract  at  cooperative  agreement  that 
includes  the  transfer  of  funds.  Federal 
agencies  may  either  subgrant  to  other 
nonprofits  or  other  eligible  entities,  or 
operate  programs  directly.  Through  this 
rule  the  Corporation  has  clarified  the 
scope  and  purposes  of  the  prospective 
awards  to  Federal  Agencies  as  follows: 

(i)  AmeriCorps  grants  should  serve  as 
"seed  money"  to  leverage  agencies' 
existing  resources  and  grant-making 
capacity,  toward  the  gcal  of  integrating 
seri'ice  more  fully  into  agencies' 
programs  and  activities.  Agencies 
should  plan,  ultimately,  to  support 
independently  service  initiatives 
developed  or  expanded  with 
Corporation  assistance. 

(ii)  Only  Cabinet  level  departments 
and  independent  agencies  may  apply. 
Bureaus,  division,  and  local  and 
regional  offices  of  such  departments  and 
agencies  can  only  apply  through  the 
central  department  or  agency.  An 
application  may,  however,  include 
proposals  for  more  than  one  program. 
The  primary  purpose  of  this  restriction 
is  to  ensure  that  all  national  and 
community  senice  efforts  within  a 
department  or  agency  are  centrally 
coordinated  and  are  part  of  a  coherent 
strategy. 

The  Corporation  also  expects  that 
many  programs  supported  by  Federal 
agencies  with  Corporation  assistance 
will  be  sub-granted  or  operated  in 
partnership  with  community*bssed 
organizations. 
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(C)  Application  Requirements/Issues 
(1)  Content  and  Degree  of  Specificity 

In  §S  2522.300-320  of  this  rule,  the 
Corporation  specifies  the  application 
requirements  for  all  applicants  seeking 
AmeriCorps  program  assistance, 
including  national  service  educational 
awards.  While  the  Corporation  will 
provide  applicants  with  additional 
guidance  through  approved  application 
materials,  the  Corporation  will  require 
every  applicant — regardless  of  whether 
the  applicant  is  a  State  or  other  eligible 
entity  applying  directly  to  the 
Corporation — to  include  a  complete, 
detailed  description  of  the  proposed 
program(s)  to  be  funded. 

In  essence,  applicants  will  not  be  able 
to  apply  to  the  Corporation  for 
assistance  for  the  purpose  of 
subgranting  awards  to  programs  or 
organizations  that  are  not  yet  known  at 
the  time  of  application.  Especially  in  the 
case  of  States  or  other  subgranting 
entities,  appUcants  will  therefore  need 
to  know  the  specific  programs  to  be 
proposed  and  vdll  need  to  provide 
required  information  on  such  programs 
at  the  time  of  application.  This 
requirement  will  ensure  that  the 
Corporation  will  have  complete 
information  with  which  to  select  the 
highest  quality  programs. 

m  general,  Uus  requirement  will 
apply  to  States  for  both  formula  and 
competitive  applications,  although  the 
degree  of  specificity  about  programs 
may  vary  slightly,  hi  fiscal  year  1994, 
the  Corporation — through  the 
application  materials — ^will  require 
States  to  summarize  in  the  narrative  of 
the  proposal  information  on  programs 
proposed  under  the  formula  allotment 
(although  States  will  be  required  to 
provide  a  complete  application  for  each 
program  in  the  appendix  to  the  State's 
application).  Specific,  detailed 
information  will  be  required  for  each 
individual  program  included  in  any 
application  for  competitive  funding. 

In  addition,  the  statute  requires  that 
the  Corporation  obtain  certain 
information  on  all  programs  prior  to 
making  any  award.  This  information 
includes: 

(a)  A  'description  of  service 
placements.  The  Act  requires  that  an 
application  for  AmeriCorps  program 
funds  and/or  educational  awards 
include  a  description  of  the  positions 
into  which  participants  will  be  placed, 
as  well  as  a  description  of  the  minimum 
qualifications  that  individuals  must 
meet  to  be  placed  in  those  positions. 

With  this  rule,  the  Ck)rporation 
requires  that  such  descriptions  describe 
the  nature  of  specific  tasks  to  be 
performed  by  participants.  Although 
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individual  "job  descriptions"  are  not 
required  fjor  every  participant, 
appUcantt  should  clearly  identify  the 
specific  nature  of  assignments  to  be 
performe(|  by  participants  within 
service  projects.  This  provision  not  only 
addresses  a  legislative  requirement  but 
also  provi  ies  additional  information 
that  will  c  nable  the  Corporation  to 
assess  the  expected  impact  the  program 
will  achie  /e. 

(b)  Cooi  dination  with  State  Plan.  The 
Corporatii  m  proposes  to  require  all 
applicanti  that  are  not  States  coordinate 
their  activ  ities  with  the  application  of 
the  State,  ncluding  the  State  Plan,  so  as 
to  buildu  )on  existing  programs  and  not 
duplicate  jfforts.  Applicants  applying 
directly  tc  the  Corporation  in  fiscal  year 
1994  will  je  required  to  coordinate  their 
planned  e  forts  with  the  State  in  which 
the  progra  mis)  will  operate, 
notwithstj  nding  the  fact  that  the 
applicatio  i  of  the  State  will  be  due  to 
the  Comm  ission  after  the  applications  of 
applicant!  other  than  States.  The 
applicatio  i  should  identify  efforts 
undertake  i  to  this  effect,  including 
document  ition  of  meetings  or 
correspon  lence. 

(2)  Specia  Requirements  for  State 
AppUcant  i 

(a)  Num  ber  of  programs  in  the 
competitix  e  portion  of  a  State 
applicatio  n.  To  ensure  that  States 
submit  on  y  the  highest  quality 
programs  or  funding,  the  Corporation 
has  limite  1  the  number  of  programs  a 
State  may  include  in  its  application  for 
competidve  funding  as  indicated  in  the 
table  below.  Every  State  may  include  at 
least  threat  programs,  and  each  State 
may  inclu  ie  an  additional  program  for 
each  full  j  ercentage  point  of  the 
populatioi  I  that  State  contains.  New 
York,  for  e  xample,  will  receive  the 
initial  thn  e,  plus  an  additional  seven 
corresponfling  to  the  7%  of  the  total 
populatioa  New  York  contains,  for  a 
total  of  tei . 

Maximum  h4uMBER  of  Programs 
That  May  Be  Included  in  States' 
Applications     for    Competitive 
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FUNDIN 

I   ■ 

State 

Maximum 
number  of 
programs 

Alabama  .. 

5 

Alasto 

3 

Arkansas .. 

4 

Arizona  .... 

4 

California  . 

15 

Colorado  .. 

4 

Connecticul 
Delaware  . 

- 

4 
3 

District  of  C 

)lumt)ia 

3 

MAXIMUM  Number  of  Programs 
That  May  Be  Included  in  States' 
Applications  for  Competitive 
Funding— Continued 


state 


Florida 

Georgia 

Hawaii 

Idaho 

IllifXXS  

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts  . 

Michigan  

Minnesota 

Mississippi  

Missouri  

Montana 

Nebraska „. 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina  . 
IMorth  Dakota  ... 

Ohio 

Oklahoma  

Oregon 

Pennsylvania  ... 

Puerto  Rico 

Rhode  Island  ... 
South  Carolina  . 
South  Dakota .... 

Tennessee  

Texas  

Utah 

Vermont 

Virginia 

Washington , 

West  Virginia  ..., 

Wisconsin  

Wyoming , 

Totals  ...., 


Maximum 
number  of 
programs 


8 

6 
3 
3 
8 
5 
4 
4 
4 
5 
3 
5 
5 
7 
5 
4 
5 
3 
4 
3 
3 
6 
4 

10 
6 
3 
7 
4 
4 
8 
4 
3 
4 
3 
5 

10 
4 
3 
5 
5 
4 
5 
3 
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Because  of  the  limited  amount  of 
funding  available,  the  selection  process 
will  be  very  competitive,  with  only 
about  one  in  five  proposed  programs 
likely  to  receive  support.  Furthermore, 
the  Corporation  does  not  anticipate  that 
any  one  State  will  receive  more  than  a 
third  of  the  available  funds,  and  most 
States  will  receive  considerably  less. 
States  are  advised  to  submit 
applications  proposing  only  coherent, 
high  quality  programs  that:  address  the 
program  and  size  requirements 
explained  in  part  2522  of  this  rule;  are 
consistent  with  the  State  plan;  and  are 
cost-effective.  States  will  not  increase 
the  chances  of  their  programs  receiving 
funding  by  increasing  the  total  number 
of  programs  they  submit. 


(b)  Use  of  competitive  funds  to 
support  programs  included  in  the 
formula  portion  of  a  State  application. 
The  cost  of  programs  included  in  the 
formula  application  may  not  exceed  a 
State's  formula  allotment.  However, 
from  the  competitive  State  funds,  States 
may  request  additional  funds  and 
educational  awards  for  programs  listed 
in  the  formula  section  of  the 
applications  if  either  (i)  the  State 
receives  small  State  priority 
consideration  (as  explained  in  §  11(B)(2), 
above),  or  (ii)  programs  listed  in  the 
formula  portion  of  the  appfication  meet 
the  national  priorities  explained  in 

§  1(C)(2),  above.  Nevertheless,  States 
should  clearly  indicate  which  programs 
will  be  supported  with  formula 
assistance  if  competitive  funding  is  not 
received. 

(c)  Limitation  on  State-run  programs. 
The  Act  requires  an  8.ssurance  that  at 
least  sixty  percent  of  Corporation 
assistance  provided  to  a  State  will  be 
used  to  support  programs  that  are  not 
operated  by  the  State  or  State  agency. 
However,  the  Corporation  may  waive 
this  requirement  if  a  State  demonstrates 
that  it  did  not  receive  an  adequate 
number  of  acceptable  appbcations  from 
applicants  other  than  States  during  the 
competitive  selection  process. 

The  Corporation  recognizes  that  this 
provision  may  be  problematic  for  some 
States  with  large  existing  AmeriCorps 
programs  previously  supported  by  the 
Commission  on  National  and 
Community  Service,  especially  if  the 
programs  are  operated  by  the  State 
(through  a  department  or  agency).  Such 
States  should  not  attempt  to  comply 
with  the  60%  requirement  if  doing  so 
would  necessitate  submission  of  more 
than  five  program  proposals  for 
competitive  funding,  proposals  with 
inflated  budgets,  or  proposals  for 
programs  that  are  not  of  high  quality.  In 
order  to  ensure  that  States  with  large 
existing  grantees  may  participate,  ^e 
Corporation  will  consider  such  States 
unable  to  comply. 
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(D)  Selection  Criteria  Issues 

In  order  to  preserve  maximum 
flexibility  from  year  to  year  to  respond 
to  changing  priorities,  the  proposed 
regulations  do  not  substantively  add  to 
or  modify  the  selection  criteria  listed  in 
the  statute,  except  that,  for  State 
applicants,  the  quality  of  the  State  plan 
will  be  a  criterion  in  (he  selection  of 
programs.  As  explained  in  the  "State 
Plan"  section  of  this  Supplementary 
Section  above,  the  quality  of  the  State 
plan  will  be  one  factor  in  determining 
whether  a  State's  apphcatiori  for  its 
formula  allotment  is  accepted  or 
rejected,  and  insofar  as  a  State  has  a 


high-quality  State  plan  it  will  benefit 
those  programs  in  the  competitive 
selection  process  as  well.  Other  changes 
or  additions  to  the  selection  criteria  will 
be  provided  annually  in  the 
Corporation's  application  materials. 

Investment  for  Quality  and  Innovation 
Issues 

(1)  Purpose 

The  Investment  for  Quality  and 
Innovation  activities  are  a  relatively 
small  but  nevertheless  critical 
component  of  the  Corporation's  overall 
national  and  community  service  efforts. 
Activities  funded  under  this  part  aim  to 
build  service  infrastructure,  and  include 
training,  technical  assistance, 
fellowships,  service  awards, 
clearinghouses,  research,  recruitment, 
and  innovative  and  demonstration 
programs. 

The  Investment  for  Quahty  and 
Innovation  activities  apply  to  a  broad 
spectrum  of  service  areas,  including,  but 
not  limited  to,  the  service-learning  and 
AmeriCorps  programs  described  in  parts 
2515-2524  of  this  rule.  (Conversely,  the 
training  and  technical  assistance 
activities  described  in  part  2524  of  this 
rule  target  strictly  the  AmeriCorps 
programs  described  in  parts  2520-2523.) 
All  of  these  activities,  however,  are 
aimed  at  improving  the  quality  of  the 
service  field  and,  ultimately,  at  finding 
the  best  ways  to  meet  the  Nation's  needs 
through  service. 

(2)  Priorities 

This  rule  divides  these  activities  into 
three  groups:  Innovative  and  Special 
Demonstration  Programs;  Technical 
Assistance,  Training,  and  Other  Service 
Infrastructure-building  Activities;  and 
Special  Activities.  The  precise  activities 
that  are  allowable  under  each  area  are 
specified  in  parts  2531-2533.  Given  the 
limited  resources  that  will  be  allotted  to 
these  activities  (the  Corporation 
anticipates  the  availability  of  Sl5 
million  in  fiscal  year  1994),  the 
Corporation  may  exercise  its  statutory 
authority  to  set  priorities  that  will  limit 
the  categories  of  activities  that  will  be 
eligible  for  funding.  If  the  Corporation 
chooses  to  establish  such  priorities  for 
fiscal  year  1994,  it  will  seek  to 
concentrate  funds  on  those  activities 
that  will  be  most  effective  and  efficient 
in  building  service  infrastructure. 

Miscellaneous  Requirements 

Interested  parties  should  be  advised 
that  because  the  assistance  provided 
under  the  authority  of  this  rule 
constitutes  Federal  financial  assistance 
for  the  purposes  of  title  VI  of  the  Civil 
Rights  Act  of  1964  (which  bars 


discrimination  based  on  race,  color,  or 
national  origin),  title  IX  of  the  Education 
Amendments  of  1972  (which  bars 
discrimination  on  the  basis  of  gender), 
the  Rehabilitation  Act  of  1973  (which 
bars  discrimination  on  the  basis  of 
disability),  and  the  Age  Discrimination 
Act  of  1975  (which  bars  discrimination 
on  the  basis  of  age),  grantees  will  be 
required  to  comply  with  the 
aforementioned  provisions  of  Federal 
law. 

Grant  recipients  will  be  expected  to 
expend  Corporation  grants  in  a 
judicious  and  reasonable  manner, 
consistent  with  pertinent  provisions  of 
Federal  law  and  regulations.  Grantees 
must  keep  records  according  to 
Corporation  guidelines,  including 
records  that  fully  disclose  the  amount 
and  disposition  of  the  proceeds  of  a 
Corporation  grant.  The  Inspector 
General  of  the  Corporation  (or  other 
authorized  official)  shall  have  access, 
for  the  purpose  of  audit  and 
examination,  to  the  books  and  records  of 
grantees  that  may  be  related  or  pertinent 
to  the  Corporation  grant. 

Grantees  should  further  be  advised 
that  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  and  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  other  than 
State  and  Local  Governments,  as  well  as 
regulations  for  the  Privacy  Act,  Freedom 
of  Information  Act,  Sunshine  Ad, 
Government-wide  Debarment  and 
Suspension,  and  Government-wide 
Requirements  for  Drug-Free  Workplace 
will  also  be  published  prior  to  awarding 
grants. 

As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  thai 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

The  Corporation  has  separately 
submitted  to  the  Office  of  Management 
and  Budget,  under  the  terms  of  the 
Paperwork  Reduction  Act,  application 
packages  to  be  used  by  applicants  when 
applying  for  Corporation  grants.  To 
request  copies  of  the  applications, 
please  contact  the  Corporation  for 
National  and  Community  Service  at  the 
address  listed  above. 

As  required  by  the  Paperwork 
Reduction  Act  of  1980,  the  Corporation 
will  submit  the  information  collection 
requirements  contained  in  this  rule  to 
the  Office  of  Management  and  Budget 
for  its  review  (44  U.S.C.  3504(h)).  The 
information  collection  requirements  are 
needed  in  order  to  provide  assistance  to 
parties  affected  by  these  regulations,  in 
accordance  with  statutory  mandates. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  94.003  for  State  Commissions, 
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Alternative  Administrative  Entities,  and 
Transitional  Entities:  94.004  for  K-12 
Service-Leamlng  Programs;  94.005  for  Higher 
Education  Service-Lraming  Programs;  94.006 
for  AmeriCorps  Programs;  94.007  for 
Investment  fix  Quality  and  Innovation 
Programs) 

List  of  Subjects 

45  CFR  Part  2510 

Grant  programs — social  programs, 
Volimteers. 

45  CFR  Part  2513 

Grant  programs — social  programs, 
Reporting  and  recordkeeping 
requirements,  Volunteers. 

45  CFR  Part  2515 

Grant  programs — social  programs. 
Nonprofit  organizations.  Volunteers. 

45  CFR  Part  2516 

Elementary  and  secondary  education. 
Grant  programs — social  programs, 
Indians,  Nonprofit  organizations, 
Reporting  and  recordkeeping 
requirements,  Volunteers. 

45  CFR  Part  2517 

Community  development.  Grant 
programs — social  programs.  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements, 
Volunteers. 

45  CFR  Part  2518 

Grant  programs — social  programs. 
Nonprofit  organizations,  Reporting  and 
recordkeeping  requirements, 
Volunteers. 

45  CFR  Part  2519 

Colleges  and  universities,  Grant 
programs — social  programs.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

Volunteers. 

45  CFR  Part  2520 

AmeriCorps,  Grant  programs — social 
programs.  Volunteers. 

45  CFR  Part  2521 

AmeriCorps,  Grant  programs — social 
programs,  Volunteers. 

45  CFR  Part  2522 

AmeriCorps,  Grant  programs — social 
programs,  Reporting  and  recordkeeping 
requirements,  Volunteers. 

45  CFR  Part  2523 

AmeriCorps,  Grant  programs — social 
programs,  Volunteers. 

45  CFR  Part  2524 

AmeriCorps,  Grant  programs — social 
programs.  Technical  assistance. 
Volunteers. 


45  CFR 

Grant 
Volunteer^ 
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Pert 


2530 
programs — social  programs, 


45  CFR  Pi  rt  2531 

Grant  pfograms — social  programs. 
Volunteers. 


45  CFR  P(^  2532 

Grant 
Volimteer^ 

45  CFR 


pi  ograms — social  programs, 
,  Technical  assistance. 


title  45, 

Federal 

2510.25 

through 

follows; 


1| 


!  Pert  2553 

Decorat  ons.  Medals,  A«vards, 
Scholarsh  ps  and  fallowships, 
Volimteer  t. 

45  CFR  Pc  rt  2540 

Admini  itrative  practice  and 
procedure  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requireme  [its.  Volunteers. 

Dated:  Jai  luary  3, 1994. 

Catherine  I  [ilion, 

Vice  Pnsid  mt  and  Director  of  National  and 
Communitj  Service  Programs. 

Accordi  agly,  the  Corporation  amends 
er  XXV  of  the  Code  of 
Regulations  by  adding  parts 
,  2515  through  2524,  2530 
,  and  2540  to  read  as 


21  33, 


PART  251 )— OVERALL  PURPOSES 
AND  DEFMmONS 


Sec. 
2510.10 


VTiat) 


are  the  purposes  of  the 
and  activities  of  the 
Corporation  for  National  and  Community 


prograi  is 


Servicq? 
2510.20 
Authoriti: 


Definitions. 
:  42  U.S.C.  12501  efseg. 


12510.10   MAiatarethepurpesMofths 
programs  i  nd  sctivtttM  of  the  Corperstion 
forNattofw  and  Community  Sorvieo? 

The  Nat  onal  and  Commimity  Service 
Trust  Act  )f  1993  established  the 
Corporati(  n  for  National  and 
Communi  y  Service  (the  Corporation). 
The  Corpc  ration's  mission  is  to  engage 
American)  of  all  ages  and  backgrounds 
in  commu  lity-based  service.  This 
service  wi  1  address  the  Nation's 
education  il,  public  safety,  human,  and 
environmsntal  needs  to  achieve  direct 
and  demo|istrable  results.  In  doing  so. 
the  Corporation  will  foster  civic 
responsibi  lity.  strengthen  the  ties  that 
bind  us  to  >ether  as  a  people,  and 
provide  e(  ucational  opportunity  for 
those  who  make  a  substantial 
commitm«  nt  to  service.  The  Corporation 
will  undei  take  activities  and  provide 
assistance  to  States  and  other  eligible 
entities  to  support  national  and 
communil  f  service  programs  and  to 
achieve  other  purposes  consistent  with 
its  mission. 
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12510.20    OefinMoiM. 

The  following  definitions  apply  to 
terms  used  in  45  CFR  parts  2510 
through  2550: 

Act.  The  term  Act  means  the  National 
and  Commimity  Service  Act  of  1990,  as 
amended  (42  U.S.C.  12501  et  seq.). 

Administrative  costs.  The  term 
administrative  costs  means  costs 
associated  with  the  overall 
administration  of  a  Corporation 
program. 

(1)  Administrative  costs  include  such 
costs  as  the  following: 

(i)  Indirect  costs  (i.e.,  costs  identified 
with  two  or  more  cost  objectives  but  not 
identified  with  a  particular  cost 
objective)  as  described  in  applicable 
provisions  of  Office  of  Management  and 
Budget  Qrculars  that  relate  to  indirect 
costs. 

(ii)  Costs  for  financial,  accounting,  or 
contracting  functions. 

(iii)  Costs  for  insurance  that  protects 
the  entity  that  operates  the  program. 

(iv)  Costs  for  salaries  and  benefits  of 
the  director  and  any  other 
administrative  staff  of  the  program. 

(2)  Administrative  costs  do  not 
include  allowable  costs  directly  related 
to  program  operations.  These  program 
costs  include  such  costs  as  the 
following: 

(i)  Costs  for  living  allowances  and 
training  of  participants. 

(ii)  Costs  for  staff  training. 

(iii)  Costs  for  travel. 

(iv)  Costs  related  to  the  evaluation  of 
thie  program. 

(v)  Costs  for  salaries  and  benefits  of 
staff  who  recruit,  train,  place,  or 
supervise  participants. 

(3)  Particular  costs  such  as  those 
associated  with  staff  who  perform  both 
administrative  and  program  functions 
may  be  prorated  between  administrafive 
costs  and  costs  directly  related  to 
program  operations. 

Adult  volunteer.  The  term  adult 
volunteer  means  an  individual,  such  as 
an  older  adult,  an  individual  with  a 
disability,  a  parent,  or  an  employee  of 
a  business  or  public  or  private  nonprofit 
organization,  who — 

(1)  Works  without  financial 
remuneration  in  an  educational 
institution  to  assist  students  or  out-of- 
school  youth;  and 

(2)  Is  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  educational  institution  is  located. 

AmeriCorps.  The  term  AmeriCorps 
means  the  combination  of  all 
AmeriCorps  programs  and  participants. 

AmeriCorps  educational  award.  TYm 
term  AmeriCorps  educational  award 
means  a  national  service  educational 
award  described  in  section  147  of  the 
Act. 


AmeriCorps  participant.  The  term 
AmeriCorps  participant  means  any 
individual  who  is  serving  in — 

(1)  An  AmeriCorps  program; 

(2)  An  approved  AmeriCorps  position; 
or 

(3)  Both. 

AmeriCorps  program.  The  term 
AmeriCorps  program  means — 

(1)  Any  program  that  receives 
approved  AmeriCorps  positions; 

(2)  Any  program  tnat  receives 
Corporation  funds  under  section  121  of 
the  Act;  or 

(3)  Both. 

Approved  AmeriCorps  position.  The 
term  approved  AmeriCorps  position 
means  an  AmeriCorps  position  for 
which  the  Corporation  has  approved  the 
provision  of  an  AmeriCorps  educational 
award  as  one  of  the  benefits  to  be 
provided  for  successful  service  in  the 
position. 

Carry  out.  The  term  carry  out,  when 
used  in  connection  with  an  AmeriCorps 
program  described  in  section  122  of  the 
Act,  means  the  planning,  establishment, 
operation,  expansion,  or  replication  of 
the  program. 

chief  Executive  Officer.  The  term 
Chief  Executive  Officer,  except  when 
used  to  refer  to  the  chief  executive 
officer  of  a  State,  means  the  Chief 
Executive  Officer  of  the  Corporation 
appointed  under  section  193  of  the  Act. 

Community-based  agency.  The  term 
community-based  agency  means  a 
private  nonprofit  organization 
(including  a  church  or  other  religious 
entity)  that — 

(1)  Is  representative  of  a  community 
or  a  significant  segment  of  a  community; 
and 

(2)  Is  engaged  in  meeting  educational, 
public  safety,  human,  or  environmental 
community  needs. 

Corporation.  The  term  Corporation 
means  the  Corporation  for  National  and 
Community  Service  established  under 
section  191  of  the  Act. 

Economically  disadvantaged.  The 
term  economically  disadvantaged 
means,  with  respect  to  an  individual,  an 
individual  who  is  determined  by  the 
Chief  Executive  Officer  to  be  low- 
income  according  to  the  latest  available 
data  from  the  Department  of  Commerce. 

Elementary  school.  The  term 
elementary  school  has  the  same 
meaning  given  the  term  in  section 
1471(8)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2891(8)). 

Indian.  The  term  Indian  means  a 
person  who  is  a  member  of  an  Indian 
tribe,  or  is  a  'Native',  as  defined  in 
section  3(b)  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602(b)). 

Indian  lands.  The  term  Indian  lands 
means  any  real  property  owned  by  an 


Indian  tribe,  any  real  property  held  in 
trust  by  the  United  States  for  an  Indian 
or  Indian  tribe,  and  any  real  property 
held  by  an  Indian  or  Indian  tribe  that  is 
subject  to  restrictions  on  alienation 
imposed  by  the  United  States. 

Indian  tribe.  The  term  Indian  tribe 
means — 

(1)  An  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including — 

(i)  Any  Native  village,  as  defined  in 
section  3(c)  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602(c)), 
whether  organized  traditionally  or 
pursuant  to  the  Act  of  June  18, 1934 
(commonly  known  as  the  'Indian 
Reorganization  Act',  25  U.S.  C.  461  et 
sea.);  and 

(ii)  Any  Regional  Corporation  or 
Village  Corporation,  as  defined  in 
subsection  (g)  or  (j),  respectively,  oY 
section  3  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602  (g)  or 
(j)),  that  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  under  Federal  law 
to  Indians  because  of  their  status  as 
Indians;  and 

(2)  Any  tribal  organization  controlled, 
sanctioned,  or  chartered  by  an  entity 
described  in  paragraph  (1)  of  this 
definition. 

Individual  with  a  disability.  Except  as 
provided  in  section  175(a)  of  the  Act. 
the  term  individual  with  a  disability  has 
the  meaning  given  the  term  in  section 
7(8)(B)  of  the  Rehabilitation  Act  of  1973 
(29  U.S.C.  706(8)(B)).  and  includes  an 
individual  with  a  physical  or  mental 
impairment. 

Infrastructure-building  activities.  The 
term  infrastructure-building  activities 
refers  to  activities  that  increase  the 
capacity  of  organizations,  programs  and 
individuals  to  provide  high  quality 
service  to  communities. 

Institution  of  higher  education.  The 
term  institution  of  higher  education  has 
the  same  meaning  given  the  term  in 
section  1201(a)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1141(a)). 

Local  educational  agency  (LEA).  The 
term  local  educational  agency  has  the 
same  meaning  given  the  term  in  section 
1471(12)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2891(12)). 

National  nonprofit.  The  term  national 
nonprofit  means  any  nonprofit 
organization  whose  mission, 
membership,  activities,  or 
constituencies  are  national  in  scope. 

National  service  laws.  The  term 
national  service  laws  means  the  Act  and 
the  Domestic  Volunteer  Service  Act  of 
1973  (42  U.S.C.  4950  et  seq.). 

Objective.  The  term  objective  means  a 
desired  accomplishment  of  a  program. 


Out-ofschool  youth.  The  term  out-of- 
school  youth  means  an  individual 
who— 

(1)  Has  not  attained  the  age  of  27; 

(2)  Has  not  completed  college  or  its 
equivalent;  and 

(3)  Is  not  enrolled  in  an  elementary  or 
secondary  school  or  institution  of  higher 
education. 

Participant.  (1)  The  term  participant 
means  an  individual  enrolled  in  a 
program  that  receives  assistance  under 
the  Act. 

(2)  A  participant  may  not  be 
considered  to  be  an  employee  of  the 
program  in  which  the  participant  is 
enrolled. 

Partnership  program.  The  term 
partnership  program  means  a  program 
through  which  an  adult  volunteer,  a 
public  or  private  nonprofit  organization, 
an  institution  of  higher  education,  or  a 
business  assists  a  local  educational 
agency. 

Program.  The  term  program,  unless 
the  context  otherwise  requires,  and 
except  when  used  as  part  of  the  term 
academic  program,  means  a  program 
described  in  section  111(a)  (other  than 
a  program  referred  to  in  paragraph  (3)(B) 
of  that  section),  117A(a).  119(b)(1).  or 
122(a)  of  the  Act.  or  in  paragraph  (1)  or 
(2)  of  section  152(b)  of  the  Act.  or  an 
activity  that  could  be  funded  under 
sections  198. 198C.  or  198D  of  the  Act. 

Program  sponsor.  The  term  program 
sponsor  means  an  entity  responsible  for 
recruiting,  selecting,  and  training 
participants,  providing  them  benefits 
and  support  services,  engaging  them  in 
regular  group  activities,  and  placing 
them  in  projects. 

Project.  The  term  project  means  an 
activity,  carried  out  through  a  program 
that  receives  assistance  \mder  the  Act, 
that  results  in  a  specific  identifiable 
service  or  improvement  that  otherwise 
would  not  be  done  with  existing  funds, 
and  that  does  not  duplicate  the  routine 
services  or  functions  of  the  employer  to 
whom  participants  are  assigned. 

Project  sponsor.  The  term  project 
sponsor  means  an  organization,  or  other 
entity,  that  has  been  selected  to  provide 
a  placement  for  a  participant. 

Qualified  individual  with  a  disability. 
The  term  qualified  individual  with  a 
disability  has  the  meaning  given  the 
term  in  section  101(8)  of  the  Americans 
with  Disabilities  Act  of  1990  (42  U.S.C. 
12111(8)). 

School-age  youth.  The  term  school- 
age  youth  means — 

(1)  Individuals  between  the  ages  of  5 
and  17,  inclusive;  and 

(2)  Children  with  disabilities,  as 
defined  in  section  602(a)(1)  of  the 
Individuals  with  Disabilities  Education 
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Act  (20  U.S.C.  1401(a)(1)).  who  receive 
services  under  part  B  of  that  Act. 

Secondary  school.  The  term 
secondary  school  has  the  same  meaning 
given  the  term  in  section  1471(21)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (20  U.S.C.  2891(21)). 

Sernce-leaming.  The  term  service- 
learning  means  a  method  under  which 
students  or  participants  learn  and 
develop  through  active  participation  in 
thoughtfully  organized  service  that — 

(1)  Is  conducted  in  and  meets  the 
needs  of  a  commimity  and  is 
coordinated  with  an  elementary  school, 
secondary  school,  institution  of  higher 
education,  or  community  service 
prora-am,  and  with  the  commimity; 

(2)  Helps  foster  civic  responsibility; 

(3)  Is  integrated  into  ana  enhances  the 
academic  ciirriculum  of  the  students  or 
the  educational  components  of  the 
community  service  program  in  which 
the  participants  are  enrolled;  and 

(4)  Includes  structured  time  for  the 
students  and  participants  to  reflect  on 
the  service  experience. 

Service-learning  coordinator.  The 
term  service-learning  coordinator  means 
an  individual  trained  in  service-learning 
who  identifies  community  partners  for 
LEAs;  assists  in  designing  and 
implementing  local  partnerships 
service-learning  programs;  provides 
technical  assistance  and  information  to, 
and  facilitates  the  training  of,  teachers; 
and  provides  other  services  for  an  LEA. 

State.  The  term  State  means  each  of 
the  several  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  The  term  also  includes  Patau, 
\mtil  the  Compact  of  Free  Association  is 
ratified. 

State  Commission.  The  term  State 
Commission  means  a  State  Commission 
on  National  and  Community  Service 
maintained  by  a  State  pursuant  to 
section  178  of  the  Act.  Except  when 
used  in  section  178,  the  term  includes 
an  alternative  administrative  entity  for  a 
State  approved  by  the  Corporation 
tmder  that  section  to  act  in  lieu  of  a 
State  Commission. 

State  educational  agency  (SEA).  The 
term  State  educational  agency  has  the 
same  meaning  given  that  term  in  section 
1471(23)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2891(23)). 

Student.  The  term  student  means  an 
individual  who  is  enrolled  in  an 
elementary  or  secondary  school  or 
institution  of  higher  education  on  a  full- 
time  or  part-time  basis. 

Subdivision  of  a  State.  The  term 
subdivision  of  a  State  means  a 
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251 3— STATE  PLAN:  PURPOSE, 
APPUdATION  REQUIREMENTS  AND 
SELEC  ION  CRITERIA 


Sec. 

2513.10 

2513.20 

Plai^ 
2513.30 


cont  tin? 


2513.40 


Who  must  submit  b  State  Plan? 
What  are  the  purposes  of  a  State 


eval  lated? 


What  information  must  a  State  Plan 
in? 

How  will  the  State  Plans  be 
ated? 
Audio^  42  U.S.C.  12501  et  seq. 

12513.11     Who  must  submit  ■  State  Plan? 

The  f  fty  States,  the  District  of 
Columb  a  and  Puerto  Rico,  through  a 
Corpora  tion-approved  State 
Commission,  Alternative  Administrative 
Entity,  *r  Transitional  Entity  must 
submit  i  comprehensive  national  and 
commu  lity  service  plan  ("State  Plan") 
in  ordei  to  apply  to  the  Oorporation  for 
support  under  parts  2515  through  2524 
of  this  chapter. 

12513.2*   WhatarethapurpoaMofaStata 
Plan7 

The  I  urposes  of  the  State  Plan  are: 

(a)  T(  set  forth  the  State's  plan  for 
promot  ng  national  and  community 
service  md  strengthening  its  service 
infrastr  icture,  including  how 
Corpon  tion-funded  programs  fit  into 
the  plai  ; 

(b)  T<  establish  specific  priorities  and 
goals  tfa  at  advance  the  State's  plan  for 
strengtl  ening  its  service  program 
infrastr  ictiire  and  to  specify  strategies 
for  achi  aving  the  stated  goals; 

(c)  Tg  inform  the  Corporation  of  the 
relevan  historical  background  of  the 
State's  nfrastructure  for  supporting 
nationa  and  community  service  and 
other  VI  ilunteer  opportunities,  as  well  as 
the  cur  ent  status  of  such  infrastructure; 

(d)  T(  I  assist  the  Corporation  in 
making  decisions  on  applications  to 
receive  formula  and  competitive 
fundin(  under  §2521.30  of  this  chapter 
and  to  I  ssist  the  Corporation  in 
assessii  g  a  State's  application  for 
renewa  funding  for  State  administrative 
funds  a  s  provided  in  part  2550  of  this 
chaptei ;  and 

(ej  T(  I  serve  as  a  working  document 
that  forms  the  basis  of  on-going  dialogue 
between  the  State  and  the  Corporation 
and  wfa  ich  is  subject  to  modifications  as 
circumi  itances  require. 

S  251 3.30   What  kifermation  muat  a  Stata 
Planeoftaln? 

The  State  Plan  must  include  the 
following  information: 

(a)  An  overview  of  a  State's 
experidice  in  coordinating  and 


JMI 


supporting  the  network  of  service 
programs  within  the  State  that  address 
educational,  public  safety,  human,  and 
environmental  needs,  including,  where 
appropriate,  a  description  of  specific 
service  programs.  This  overview  should 
encompass  programs  that  have  operated 
independently  of  and/or  without 
financial  support  from  the  State; 

(b)  A  description  of  the  State's 
priorities  and  vision  for  strengthening 
the  service  program  infrastructure, 
including  how  programs  proposed  for 
Corporation  funding  fit  into  this  vision. 
The  plan  should  also  describe  how  State 
priorities  relate  to  any  national 
priorities  established  by  the 
Corporation; 

(c)  A  description  of  the  goals 
established  to  advance  the  State's  plan, 
including  the  strategies  for  achieving 
such  goals.  With  respect  to  technical 
assistance  activities  (if  any)  and 
programs  proposed  t6  be  funded  by  the 
Corporation,  the  plan  should  describe 
how  such  activities  and  programs  will 
be  coordinatod  with  other  service 
programs  within  the  State.  The  plan 
should  also  describe  the  manner  and 
extent  to  which  the  proposed  programs 
will  build  on  existing  programs, 
including  Corporation  programs  such  as 
Serve-America,  Higher  Education,  and 
programs  funded  under  the  Domestic 
Volunteer  Service  Act  and  other 
programs; 

[a]  A  description  of  the  extent  to 
which  the  State  entity  has  coordinated 
its  efforts  with  the  State  educational 
agency  (SEA)  in  the  SEA's  application 
for  school-based  service  learning  funds; 

(e)  A  description  of  how  the  State 
reached  out  to  a  broad  cross-section  of 
individuals  and  organizations  to  obtain 
their  participation  in  the  development 
of  the  State  plan,  including  a  discussion 
of  the  types  of  organizations  and 
individuals  who  were  actually  involved 
in  the  process  and  the  manner  and 
extent  of  their  involvement;  and 

(f)  Such  other  information  as- the 
Corporation  may  reasonably  require. 

12513.40    How  will  tha  Stata  Plana  ba 
evaluated? 

State  plans  will  be  evaluated  on  the 
basis  of  the  following  criteria: 

(a)  The  quality  of  the  plan  as 
evidenced  by: 

( 1 )  The  development  and  quality  of 
realistic  goals  and  objectives  for  moving 
service  ahead  in  the  State; 

(2)  The  extent  to  which  proposed 
strategies  can  reasonably  be  expected  to 
acconiplish  stated  goals; 

(3)  Ine  extent  of  input  in  tha 
development  of  the  State  plan  from  a 
broad  cross-section  of  individuals  and 
organizations  including  community- 


based  agencies;  organizations  with  a 
demonstrated  record  of  providing 
educational,  public  safety,  human,  or 
environmental  services;  residents  of  the 
State,  Including  youth  and  other 
prospective  participants,  State 
Education  Agencies;  traditional  service 
organizations;  and  labor  imions; 

(b)  The  sustainability  of  the  national 
service  effcits  outlined  in  the  plan,  as 
evidencfid  by  the  extent  to  which  they 
are  supported  by: 

(1)  The  State,  through  financial,  in- 
kind  and  bi-partisan  political  support, 
including  the  existence  of  supportive 
legislation;  end 

(2)  Other  support,  including  the 
financial,  in-kind  and  other  support  of 
the  private  sector,  foundations,  and 
other  entities  and  individuals;  and 

(c)  Such  other  criteria  as  the 
Corporation  deems  necessary. 
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PART  2515— SERVICE-LEARNING 
PROGRAM  PURPOSES  AND 
DEFINITIONS 

Sec. 

2513.10  What  are  the  lervice-leaming 

programs  of  the  Corporation  fat  National 

and  Community  Service? 
2515.20  What  definitions  apply  to  sonice- 

leamlng  programs? 
Authority:  42  U.S.C.  12501  etseq. 

§2515.10  What  are  tha  aarvlcfr^arnlng 
programs  of  tha  Corporation  for  Natlortal 
and  Community  Service? 

(a)  There  are  three  service-learning 
programs: 

(1)  School-based  programs,  described 
in  part  2516  of  this  chapter. 

(2)  Community-based  programs, 
described  in  part  2517  of  this  chapter. 

(3)  Higher  education  programs, 
described  in  part  2519  of  t^s  chapter. 

(b)  Each  program  gives  participants 
the  oppo.-lunity  to  learn  and  develop 
their  own  capabilities  through  service- 
learning,  while  addressing  needs  in  the 
community. 

§2515.20    What  definitions  appty  to 
aarvlca-laaming  programa? 

In  addition  to  the  definitions  in 
§  2510.20  of  this  chapter,  the  following 
definitions  apply  to  terms  used  in  parts 
2515  through  2519  of  this  chapter. 

Grantnnaking  entity.  (1)  For  school- 
besed  programs,  the  term  grantmaking 
entity  means  a  public  or  private 
nonprofit  organization  experienced  in 
service-learning  that — 

(i)  Submits  an  appUcation  to  make 
grants  for  school-based  servicc-leeming 
programs;  and 

(ii)  Was  In  existence  at  least  one  year 
before  the  date  on  which  the 
organization  submitted  the  application. 


(2)  For  community-based  programs, 
the  term  grantmaking  entity  means  a 
qualified  organization  that — 

(i)  Submits  an  cpplication  to  make 
grants  to  qualified  organizations  to 
implement,  operate,  expand,  or  replicate 
community-based  service  programs  that 
provide  for  educational,  public  safety, 
human,  or  environmental  service  by 
school-age  youth  in  two  or  more  States; 
and 

(ii)  Was  in  existence  at  least  one  year 
before  the  date  on  which  the 
organization  submitted  the  appUcation. 

Partnership.  The  term  partnership 
means  an  organization  comprised  of  two 
or  more  entities  that  have  entered  into 
a  written  agreement  specifying  the 
responsibilities  of  each  partnerwi]th 
respect  to  a  service-learning  progra^. 

Qualified  organization.  The  ienxi 
qualified  organization  means  a^blic  or 
private  nonprofit  organization;  other 
than  a  grantmaking  entity,  that — 

(1)  Has  experience  in  working  with 
school-age  youth;  and 

(2)  Was  in  existence  at  least  one  year 
before  the  date  on  which  the 
organization  submitted  an  application 
for  a  service-learning  program. 

U.S.  Territory.  The  term  U.S.  Territory 
means  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and 
Palua,  tuitil  the  Compact  of  Free 
Association  with  Palau  is  ratified. 

PART  251 6— SCHOOL-BASED 
SERVICE-LEARMNQ  PROGRAMS 

Subpart  A-€HgibUlfy  to  App»y 

S«c. 

2516.100    Who  may  apply  for  a  direct  grant 

from  the  Corporation? 
2516110    Who  may  apply  for  a  subgrant 

from  a  Corporation  grantee? 

Subpart  B — Uaa  of  Grant  Funds 
2516.200    How  may  grant  fundi  t>e  used? 
Subpart  C— Ellgiblllty  to  Participate 

2516.300    Who  may  participate  in  a  school- 
based  service-learning  program? 

251 5.3 1 0    May  private  schrtol  students 
participate? 

Subpart  D— Applicstion  Contente 

2516.400    What  must  a  Stale  or  Indian  tribe 
include  In  an  application  for  a  grant? 

2516.410  What  must  a  grantmaking  entity, 
local  partnership,  or  LEA  include  in  an 
application  for  a  grant? 

2516.420    What  must  an  LEA,  local 

partnership,  or  qualified  organization 
include  in  an  application  for  a  nibgrant? 


Subpart  E-AppneaOen  Revtaw 

2516.500    How  does  the  Corporation  review 

the  merits  of  an  application? 
2516.510    What  happens  If  the  CorpoTBtion 

rejects  a  State's  application  for  an 

allotment  grant? 
2516.520    How  does  a  State,  Indian  tribe,  or 

grantmaking  entity  review  the  mnits  of 

an  application? 

Subpart  F— Olatrlbution  of  Funds 

2516.600    How  are  funds  for  school-based 
service-learning  programs  distrilnjted? 

Subpart  O— funding  Raqulran«anta 

2516.700    Are  matching  funds  required? 
2516.710    Are  there  IlmiU  on  the  use  of 

funds? 
2516.720    What  Is  the  length  ofeach  type  of 

grant? 
2516.730    May  an  applicant  submit  multiple 
applications  for  the  same  pTCJcct? 

Subpart  H— Monitoring  and  Evaluation 
Raquiramanta 

2516.800    What  are  the  purposes  of 
monitoring  and  evaluation? 

2516.810    By  what  standards  will  service- 
learning  programs  he  evaluated? 

2516.820    What  must  grantees  and 

subgrantees  do  to  monitor  and  evaluate 
the  elTectiveness  of  their  programs? 

2516.830    What  m\i>t  a  Corporation  grantee 
do  to  monitor  and  evaluate  the 
effectiveness  of  thfe  programs  of  its 
subgrantees? 

2516.840    Must  grantees  or  sul>grantee« 
perform  independent  evaluations? 

2516.850    What  will  the  Corporation  do  to 
evaluate  the  overall  success  of  the 
service-learning  program? 

2516.860    Will  information  on  individual 
participants  be  kept  confldeotlal? 
Authority:  42  U.S.C.  12501  et  seq. 

Subpart  A— Eligibility  to  Appty 

12516.100    Whemsyapptyforadlraci 
grant  from  tha  Corporation? 

(a)  The  following  entities  may  apply 
for  a  direct  grant  from  the  Corporation: 

(1)  A  State,  through  a  State 
educational  agency  (SEA)  as  defined  in 
§  2510.20  of  this  chapter.  For  the 
purpose  of  this  part,  "State"  means  one 
of  the  50  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and,  except  for  the  purpose  of 

§  2516.600  (b).  U.S.  Territories. 

(2)  An  Indian  tribe. 

(3)  A  U.S.  Territory  as  defined  in 
§  2515.20  of  this  chapter. 

(4)  A  grantmaking  entity  as  defined  in 
§  2515.20  of  this  chapter. 

(5)  For  activities  in  a  itonfMutldpating 
State,  a  local  educational  agency  (LEA) 
as  defined  in  §  2510.20  of  this  chapter 
or  a  local  partnership  as  described  in 
§2516.110. 

(b)  The  types  of  grants  for  which  each 
entity  is  eligible  are  described  in 
§2516.200. 
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f2S1S.110   Who  may  apply  for  •  tubgrant 
from  a  Corporation  giafttaa? 

Entities  that  may  apply  for  a  subgrant 
from  a  State,  Indian  tribe,  or 
grantmaking  entity  are: 

(a)  An  LEA,  for  a  grant  from  a  State 
for  planning  school-based  service- 
learning  programs. 

(b)  A  local  partnership,  for  a  grant 
from  a  State  or  a  grantmaking  entity  to 
implement,  operate,  or  expand  a  school- 
based  service  learning  program. 

(1)  The  partnership  must  include  an 
LEA  and  one  or  more  community 
partners.  The  partnership  may  include  a 
private  for-profit  business  or  private 
elementary  or  secondary  school. 

(2)  The  community  partners  must 
include  a  public  or  private  nonprofit 
organization  that  has  demonstrated 
expertise  in  the  provision  of  services  to 
meet  educational,  public  safety,  human, 
or  environmental  needs;  was  in 
existence  at  least  one  year  before  the 
date  on  which  the  organization 
submitted  an  application  under  this 
part;  and  will  make  projects  available 
for  participants,  who  must  be  students. 

(c]  A  local  partnership,  for  a  grant 
from  a  State  or  a  grantmaking  entity  to 
implement,  operate,  or  expand  an  adult 
volunteer  program.  The  partnership 
must  include  an  LEA  and  one  or  more 
public  or  private  nonprofit 
organizations,  other  educational 
agencies,  or  private  for-profit 
businesses. 

(d]  A  qualified  organization  as 
defined  in  §  2515.20  of  this  chapter,  for 
a  grant  from  a  State  or  Indian  tribe  for 
planning  or  building  the  capacity  of  the 
State  or  Indian  tribe. 

Subpart  B— Uaa  of  Grant  Funda 

§  251 6.200    Hew  may  grant  funda  ba  uaad? 

Funds  under  a  school-based  service- 
learning  grant  may  be  used  for  the 
purposes  described  in  this  section. 

(a)  Planning  and  capacity-building  for 
States  and  Indian  tribes.  (1)  A  State  or 
Indian  tribe  may  use  funds  to  pay  for 
planning  and  building  its  capacity  to 
implement  school-based  service- 
learning  programs.  These  entities  may 
use  funds  either  directly  or  through 
subgrants  or  contracts  with  qualified 
organizations. 

(2)  Authorized  activities  include  the 
following: 

(i)  Providing  training  for  teachers, 
supervisors,  personnel  from 
community-based  agencies  (particularly 
with  regard  to  the  utilization  of 
participants)  and  trainers,  conducted  by 
qualified  individuals  or  organizations 
experienced  in  service-learning. 

(ii)  E>eveloping  service-learning 
curricula  to  be  integrated  into  academic 
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prog]  ams,  including  the  age-appropriate 
learn  ng  components  for  students  to 
analyze  and  apply  their  service 
experiences. 

(iiu  Forming  local  partnerships 
descmbed  in  §  2516.110  to  develop 
school-based  service-learning  programs 
in  ac(:ordance  with  this  part. 

(ivi  Devising  appropriate  methods  for 
research  and  evaluation  of  the 
educational  value  of  service-learning 
and  the  effect  of  service-learning 
activities  on  communities. 

(v)  Establishing  effective  outreach  and 
dissemination  of  information  to  ensure 
the  broadest  possible  involvement  of 
community-based  agencies  with 
demonstrated  effectiveness  in  working 
with  Bchool-age  youth  in  their 
communities. 

{^iuinplementing,  operating,  and 
expanding  progranjs.  (1)  A  State  or 
grantmaking  entity  may  use  funds  to 
make  subgrants  to  local  partnerships 
desc^bed  in  §  2516.110(b)  to 
implement,  operate,  or  expand  school- 
based  service-learning  programs. 

(2)jlf  a  State  does  not  submit  an 
application  that  meets  the  requirements 
for  a4  allotment  grant  under  §  2516.400, 
the  Ciorporation  may  use  the  allotment 
to  fu|id  applications  fit>m  those  local 
partnerships  for  programs  in  that  State. 

(3)JA  grantmaking  entity  may  use 
fundi  to  provide  technical  assistance 
and  1  raining  to  appropriate  persons 
relet  ng  to  its  subgrants. 

(c)  Planning  prograws.  (1)  A  State 
may  use  funds  to  make  subgrants  to 
LEAs  for  planning  school-based  service- 
learning  programs. 

(2)jlf  a  State  does  not  submit  an 
application  that  meets  the  requirements 
for  an  allotment  grant  imder  §  2516.400, 
the  Corporation  may  use  the  allotment 
to  fu;  id  applications  from  LEAs  for 
plani  ling  programs  in  that  State. 

(3)  Authorized  activities  include 
payii  ig  the  costs  of — 

(i)  The  salaries  and  benefits  of  service- 
learr  ing  coordinators  as  defined  in 
§  251  0.20  of  this  chapter;  and 

(ii'  The  recruitment,  training, 
supe  "vision,  and  placement  of  service- 
learr  ing  coordinators  who  are 
parti  :ipants  in  an  AmeriCorps  program 
deschbed  in  parts  2520  through  2524  of 
this  chapter  or  who  receive  AmeriCorps 
educiitional  awards. 

(d  Adult  volunteer  programs.  (1)  A 
Stat( ,  Indian  tribe.  U.S.  territory,  or 
gran'  making  entity  may  use  funds  to 
mak(  i  subgrants  to  local  partnerships 
desc  ibed  in  §  2516.110(c)  to 
imp]  ^ment,  operate,  or  expand  school- 
base^  programs  involving  adult 
volunteers  to  utilize  service-learning  to 
impnove  the  education  of  students. 
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(2)  If  a  State  does  not  submit  an 
application  that  meets  the  requirements 
for  an  allotment  grant  under  §  2516.400, 
the  Corporation  may  use  the  allotment 
to  fund  applications  from  those  local 
partnerships  for  adult  volunteer 
programs  in  that  State. 

(e)  Planning  by  Indian  tribes  and  U.S. 
Territories.  If  the  Corporation  makes  a 
grant  to  an  Indian  tribe  or  a  U.S. 
Territory  to  plan  school-based  service- 
learning  programs,  the  grantee  may  use 
the  funds  for  that  purpose. 

(f)  Allowable  expenses.  An  LEA,  local 
partnership,  or  qualified  organization 
may  use  funds  under  this  part  for  the 
Corporation  share  of  reasonable  costs 
related  to  the  supervision  of 
participants,  pn^ram  administration, 
transportation,  insurance,  evaluations, 
and  other  reasonable  expenses  related  to 
the  funded  activities. 

Subpart  C— Eligibility  To  Participate 

12516.300    Who  may  parttclpata  In  a 
achool-baaad  aarvica  laamlng  program? 

Students  who  are  enrolled  in 
elementary  or  secondary  schools  on  a 
full-time  or  part-time  basis  may 
participate  in  school-based  programs. 

f  2516.310    May  private  achool  atudanta 
participate? 

(a)  Yes.  To  the  extent  consistent  with 
the  number  of  students  in  the  State  or 
Indian  tribe  or  in  the  school  district  of 
the  LEA  involved  who  are  enrolled  in 
private  nonprofit  elementary  or 
secondary  schools,  the  State,  Indian 
tribe,  or  LEA  must  (after  consultation 
with  appropriate  private  school 
representatives)  make  provision — 

(1)  For  the  inclusion  of  services  and 
arrangements  for  the  benefit  of  those 
students  so  as  to  allow  for  the  equitable 
participation  of  the  students  in  ^e 
programs  under  this  part;  and 

(2)  For  the  training  of  the  teachers  of 
those  students  so  as  to  allow  for  the 
equitable  participation  of  those  teachers 
in  the  programs  under  this  part. 

(b)(1)  If  a  State,  Indian  tribe,  or  LEA 
is  prohibited  by  law  from  providing  for 
the  participation  of  students  or  teachers 
horn  private  nonprofit  schools  as 
required  by  paragraph  (a)  of  this  section, 
or  if  the  Corporation  determines  that  a 
State.  Indian  tribe,  or  LEA  substantially 
fails  or  is  imwilling  to  provide  for  their 
participation  on  an  equitable  basis,  the 
Corporation  will  waive  those 
requirements  and  arrange  for  the 
provision  of  services  to  the  students  and 
teachers. 

(2)  Waivers  will  be  subject  to  the 
consultation,  withholding,  notice,  and 
judicial  review  requirements  of  section 
1017(b)  (3)  and  (4)  of  the  Elementary 


and  Secondary  Education  Act  of  1965 
(20  U.S.C  2727(b)). 

Subpart  D--Apptication  Contents 

§2516.400   What  must  a  State  or  Indian 
trtba  Include  In  an  apptlcation  for  a  grant? 
In  order  to  apply  for  a  grant  from  the 
Corporation  under  this  part,  a  State 
(SEA)  or  Indian  tribe  must  submit  the 
following: 

(a)  A  tnree-year  strategic  plan,  or  a 
revision  of  a  previously  approved  three- 
year  strategic  plan,  for  promoting 
service-leamiug  throu0i  programs 
under  this  part.  The  application  of  a 
SEA  must  include  a  description  of  bow 
the  SEA  will  coordinate  its  service- 
learning  plan  with  the  State  Plan  under 
pert  2513  of  this  chapter  and  with  other 
federally-assisted  activities. 

(b)  A  proposal  containing  the  specific 
program,  budget,  and  other  information 
specified  by  the  Corporation  in  the  grant 
application  package. 

(c)  Assurances  that  the  applicant 
will — 

(1)  Keep  such  records  and  provide 
such  information  to  the  Corporation 
with  respect  to  the  programs  as  may  be 
required  for  fiscal  audits  and  program 
evaluation;  and 

(2)  Comply  with  the  nonduplicetion, 
nondisplacement,  and  grievance 
procedure  requirements  of  pari  2540  of 
this  chapter. 

S  251 6.410    What  must  •  grantmaking 
•ntity.  local  parlnarthip,  or  LEA  Include  in 
•n  sppQcation  for  a  grant? 

In  order  to  apply  to  the  Corporation 
for  a  graPit,  a  grantmaking  entity,  local 
partnership,  or  LEA  must  submit  the 
following: 

(a)  A  detailed  description  of  the 
proposed  program  goals  and  activities. 
The  appbcation  of  a  grantmaking  entity 
must  lnc}ude — 

(1)  A  description  of  how  the  applicant 
will  coordinate  its  activities  with  the 
State  Plan  under  part  2513  of  this 
chapter  and  witii  other  federally- 
assisted  ai::tiv;ties;  and 

(2)  A  description  of  how  the  program 
will  be  carried  out  in  more  than  one 
State. 

(b)  The  specific  program,  budget,  and 
other  infonnation  specified  by  the 
Corporation  in  the  grant  application 
package. 

(c)  Assurances  that  the  applicant 
will— 

(1)  Keep  such  records  and  provide 
such  information  to  the  Corporation 
with  respect  to  the  program  as  may  be 
required  for  fiscal  audits  and  program 
evaluation; 

(2)  Prior  to  the  placement  of  a 
participant,  consult  with  the 
appropriate  local  labor  organizatioo,  if 


any,  representing  emp)o3ree8  in  the  area 
who  are  engaged  In  the  same  or  similar 
work  as  that  proposed  to  be  carried  out 
by  the  program,  to  prevent  the 
displacenwnt  and  protect  the  rights  of 
those  employees; 

(3)  Develop  an  age-appropriate 
learning  component  for  participants  in 
the  program  tnat  includes  a  chance  for 
participants  to  analyze  and  apply  their 
service  experiences;  and 

(4)  Comply  with  the  nonduplication, 
nondisplacement,  and  grievance 
procedure  requirements  of  part  2540  of 
this  chapter. 

(d)  For  a  local  partnership,  an 
assurance  that  the  LEA  will  serve  as  the 
partnerships  fiscal  agent. 

12516.420  What  muat  an  LEA,  local 
partTMrship,  or  quollflad  organization 
incHida  in  an  application  for  a  aubgrant? 

In  order  to  apply  for  a  subgrant  from 
an  SEA,  Indian  tribe,  or  grantmaking 
entity  under  this  part,  an  applicant  must 
include  the  information  required  by  the 
Corporstion  grantee. 

Subpart  E— Application  Review 

S  251 6.500    How  does  the  Corporation 
review  tha  merits  of  an  spplicatlon? 

(a)  In  reviewing  the  merits  of  an 
application  submitted  to  the 
Corporation  under  this  part,  the 
Corporation  evaluates  the  quality, 
innovation,  replicability,  and 
sustainability  of  the  proposal  on  the 
basis  of  the  K>llowing  criteria: 

(1)  Quality,  as  indicated  by  the  extent 
to  which — 

(i)  The  program  will  provide 
productive  meaningful,  educational 
experiences  that  incorporate  service- 
learning  methods; 

(ii)  The  program  will  meet  community 
needs  and  involve  individuals  from 
diverse  backgrounds  (including 
economically  di.sadvantaged  youth)  who 
will  serve  together  to  explore  the  root 
causes  of  community  problems; 

(iii)  The  principal  leaders  of  the 
program  will  be  well  qualified  for  their 
responsibilities; 

(iv)  The  program  has  sound  plans  and 
processes  for  training,  technical 
assistance,  supervision,  quality  control, 
evaluation,  administration,  and  other 
key  activities;  and 

(v)  The  program  will  advance 
knowledge  about  how  to  do  effective 
and  innovative  community  service  and 
service-learning  and  enhance  the 
broader  elementary  and  secondary 
education  field. 

(2)  Replicability,  as  indicated  by  the 
extent  to  which  the  program  virill  assist 
others  in  learning  from  experience  and 
replicating  the  approach  of  the  program. 


(3)  Sustainability.  as  indicated  by  the 
extent  to  which — 

(i)  An  SEA  or  grantmaking  entity 
applicant  demonstrates  the  ability  and 

willingness  to  coordinate  its  activities 
with  the  State  Plan  under  part  2513  of 
this  chapter  and  with  other  federally 
assisted  actinties; 

(ii)  The  program  will  foster 
collaborative  efforts  among  local 
educational  agencies,  local  government 
agencies,  community  based  agendes, 
businesses,  and  State  agendes; 

(iii)  The  program  will  enjoy  strong, 
broad-based  community  support;  and 

(iv)  There  is  evidence  that  financial 
resources  will  be  available  to  continue 
the  program  after  the  expiration  of  the 
grant. 

(b)  The  Corporation  also  gives  priority 
to  proposals  that — 

(1)  Involve  participants  in  the  design 
and  operation  of  the  program; 

(2)  Reflect  the  greatest  need  for 
assistance,  such  as  programs  targeting 
low-income  areas; 

(3)  Involve  students  from  public  and 
private  schools  serving  together, 

(4)  Involve  students  of  different  ages, 
races,  genders,  ethnicities,  abilities  and 
disabilities,  or  economic  backgroiinds, 
serving  together; 

(5)  Are  integrated  into  the  academic 
program  of  the  participants; 

(6)  Best  represent  the  potential  of 
service-learning  as  a  vehicle  for 
education  rwform  and  school-to-work 
transition; 

(7)  Develop'  civic  responsibility  and 
leadership  skills  and  qualities  in 
participants; 

(8)  Demonstrate  the  ability  to  achieve 
the  goals  of  this  part  on  the  oasis  of  the 
proposal's  quality,  innovation, 
replicability,  and  sustainability;  or 

(9)  Address  any  other  priority 
estabhshed  by  the  Corporstion  for  a 
particular  period. 

(c)  In  reviewing  appUcations 
submitted  by  Indian  tribes  and  U.S. 
Territories,  the  Corporation — 

(1)  May  decide  to  approve  only 

E>lanning  of  school-based  service- 
earning  programs;  and 

(2)  Will  set  the  amounts  of  grants  in 
accordance  with  the  respective  needs  of 
apphcants. 

§2516.510    What  happens  If  tt>a 
Corporation  r»|act8  a  State's  appiicstlen  for 
an  aiiotmanl  grant? 

If  the  Corporation  rejects  a  State's 
application  for  an  aHotment  grant  under 
§2516.600  (b)(2)  the  CorporBtion  will— 

(a)  Promptly  notify  the  State  of  the 
reasons  for  the  rejection; 

(b)  Provide  the  State  with  a  reasonable 
opportunity  to  revira  and  resubmit  the 
application; 
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(c)  Provide  technical  assistance,  if 
necessary;  and 

(d)  Promptly  reconsider  the 
resubmitted  application  and  make  a 
decision. 

S2S16.S20    How  doeta  State,  Indim  tribe, 
or  grantmaUng  entity  review  the  merits  of 
an  appilcation? 

In  reviewing  the  merits  of  an 
apphcation  for  a  subgrant  under  this 
part,  a  Corporation  grantee  must  use  the 
criteria  and  priorities  in  §  2516.500. 

Subpart  F— 0.'stribution  of  Funds 

§2516.600    How  ara  funds  for  school- 
baaed  service-leaming  programs 
distributad? 

(a)  Of  the  amounts  appropriated  to 
carry  out  this  part  for  any  fiscal  year,  the 
Corporation  will  reserve  not  more  than 
three  percent  for  grants  to  Indian  tribes 
and  U.S.  Territories  to  be  allotted  in 
accordance  with  their  respective  needs. 

(b)  The  Corporation  will  use  the 
remainder  of  the  funds  appropriated  as 
follows; 

(1)  Competitive  Grants.  From  25 
percent  of  the  remainder,  the 
Corporation  may  make  grants  on  a 
competitive  basis  to  States,  Indian 
tribes,  or  grantmaking  entities. 

(2)  Allotments  to  States,  (i)  From  37.5 
percent  of  the  remainder,  the 
Corporation  will  allot  to  each  State  an 
amount  that  bears  the  same  ratio  to  37.5 
percent  of  the  remainder  as  the  number 
of  school-age  youth  in  the  State  bears  to 
the  total  number  of  school-age  youth  of 
all  States. 

(ii)  From  37.5  percent  of  the 
remainder,  the  Corporation  will  allot  to 
each  State  an  amount  that  bears  the 
same  ratio  to  37.5  percent  of  the 
remainder  as  the  allocation  to  the  State 
for  the  previous  fiscal  year  under 
Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
(20  U.S.C.  2711  et  seq.)  bears  to  the 
allocations  to  all  States. 

(iii)  Notwithstanding  other  provisions 
of  paragraph  (b)(2)  of  this  section,  no 
State  will  receive  an  allotment  that  is 
less  than  the  allotment  the  State 
received  for  fiscal  year  1993  from  the 
Commission  on  National  and 
Community  Service.  If  the  amount  of 
funds  made  available  in  a  fiscal  year  is 
insufficient  to  make  those  allotments, 
the  Corporation  will  make  additional 
funds  available  from  the  25  percent 
described  in  paragraph  (b)(1)  of  this 
section  for  that  fiscal  year  to  make  those 
allotments. 

(3)  For  the  purpose  of  paragraph  (b)  of 
this  section,  "State"  means  one  of  the  50 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 
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(c)  If  a  $tate  or  Indian  tribe  does  not 
submit  a^  application  that  meets  the 
requirem  mts  for  approval  imder  this 
part,  the  i  kjrporation  (after  making  any 
grants  to  ocal  partnerships  or  LEAs  for 
activities  in  nonparticipating  States) 
may  use  ts  allotment  for  States  and 
Indian  tri  >es  with  approved 
applicatii  ns,  as  theuDrporation 
determin  >s  appropriate. 

(d)  Not  ^rithstanding  other  provisions 
of  this  set  lion,  if  less  than  $20,000,000 
is  made  a  t'ailable  in  any  fiscal  year  to 
carry  out  this  part,  the  Corporation  will 
make  all  rants  to  States  and  Indian 
tribes  on  i  competitive  basis. 

Subpart  i  S — Funding  Requirements 

S  2516.700    Ars  matching  funds  required? 

(a)  Yes.  The  Corporation  share  of  the 
cost  of  ca  Tying  out  a  program  funded 
under  thi ;  part  may  not  exceed — 

(1)  Nim  ity  percent  of  the  total  cost  for 
the  first  y  sar  for  which  the  program 
receives  e  ssistance; 

(2)  Eigt  ty  percent  of  the  total  cost  for 
the  secon  1  year; 

(3)  Sevi  nty  percent  of  the  total  cost 
for  the  third  year;  and 

(4)  Fiftj  percent  of  the  total  cost  for 
the  fourtU  year  and  any  subsequent  year. 

(b)  In  providing  for  the  remaining 
share  of  t^e  cost  of  carrying  out  a 
program,  each  recipient  of  assistance 
must  provide  for  that  share  through  a 
payment  jn  cash  or  in  kind,  fairly 
evaluate(4  including  faciUties, 
equipmerit,  or  services,  and  may 
provide  for  that  share  through  State 
sources.  1  K&l  sources,  or  Federal 
sources  (( ther  than  funds  made 
available  jnder  the  national  service 
laws). 

(c)  Hov  ever,  the  Corporation  may 
waive  the  requirements  of  paragraph  (b) 
of  this  se<  tion  in  whole  or  in  part  with 
respect  toJany  program  in  any  fiscal  year 
if  the  Corporation  determines  that  the 
waiver  wi  uld  be  equitable  due  to  a  lack 
of  availab  e  financial  resources  at  the 
local  leve  . 

§  2516.710    Are  there  llmKs  on  the  use  of 
funds? 

Yes.  Th  B  following  limits  apply  to 
funds  ma  le  available  under  this  part: 

(a)(1)  T  le  recipient  of  a  direct  grant 
from  the  ( lorporation  may  spend  no 
more  thar  five  percent  of  the  grant 
funds  on  i  idministrative  costs  for  any 
fiscal  yeaj . 

(2)  If  a  ( Corporation  grantee  makes  a 
subgrant  1  q  an  entity  to  carry  out  a 
service-leftming  program,  the 
Corporation  grantee  may  determine  how 
the  allowi  ble  administrative  costs  will 
be  distribi  ited  between  itself  and  the 
subgrante ). 
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(b)(1)  An  SEA  or  Indian  tribe  must 
spend  between  ten  and  15  percent  of  the 
grant  to  build  capacity  through  training, 
technical  assistance,  curriculum 
development,  and  coordination 
activities. 

(2)  However,  the  Corporation  may 
waive  this  requirement  in  order  to 
permit  an  SEA  or  a  tribe  to  use  between 
ten  percent  and  20  percent  of  the  grant 
funds  to  build  capacity.  To  be  eligible 
to  receive  the  waiver,  the  SEA  or  tribe 
must  submit  an  application  to  the 
Corporation. 

(cj  Funds  made  available  under  this 
part  may  not  be  used  to  pay  any  stipend, 
allowance,  or  other  financial  support  to 
any  participant  in  a  service-leaming 
program  under  this  part  or  part  2517  or 
2519  of  this  chapter  except 
reimbursement  for  transportation, 
meals,  and  other  reasonable  out-of- 
pocket  expenses  direcUy  related  to 
participation  in  a  program  assisted 
under  this  part. 

S  2516.720    What  Is  the  length  of  each  type 
of  grant? 

(a)  One  year  is  the  maximum  length 
of— 

(1)  A  planning  grant  under  §  2516.200 
(a),  (c)  or  (0;  and 

(2)  A  grant  to  a  local  partnership  for 
activities  in  a  nonparticipating  State 
under  §  2516.200  (b)  and  (d). 

(b)  All  other  grants  are  for  a  period  of 
up  to  three  years,  subject  to  satisfactory 
performance  and  annual  appropriations. 

S2S16.730    ItayanapplicwitsubmK 
multiple  applications  for  ttie  same  project? 

No.  The  Corporation  will  reject  an 
application  if  the  application  describes 
a  project  proposed  to  be  conducted 
using  assistance  requested  by  the 
applicant  and  the  project  is  already 
described  in  another  application 
pending  before  the  Corporation. 

Subpart  H— Monitoring  and  Evaluation 
Requirements 

§  251 6.800    What  are  ttw  purposes  of 
monitoring  and  evaluation? 

(a)  Monitoring  is  a  continuous  effort 
to  assess  performance  and  improve 
quality.  Evaluation  is  an  assessment  of 
program  effectiveness  and  outcomes  at 
the  end  of  a  given  period  of  time. 

(b)  Every  monitoring  and  evaluation 
requirement  serves  one  or  more  of  the 
following  purposes: 

(1)  Ensuring  quality  programs. 

(2)  Examining  the  benefits  of  national 
and  community  service. 

(3)  Fulfilling  legislative  requirements. 

S  2516.810    By  what  standards  will  service- 
learning  programs  ba  evaluated? 

The  Corporation  will  evaluate 
programs  based  on  the  following: 


(a)  The  extent  to  which  the  program 
meets  the  objectives  established  and 
agreed  to  by  the  grantee  and  the 
Corporation  before  the  grant  award. 

(b)  The  extent  to  which  the  program 
is  cost-effective. 

(c)  Other  criteria  as  determined  and 
pubhshed  by  the  Corporation. 

12516.820    What  muat  grantses  and 
subgrantSea  do  to  ntonttor  and  evalusts  the 
effectiveness  of  their  programa? 

Grantees  and  subgrantees  must 
undertake  the  following  activities: 

(a)  Monitor  management 
effectiveness,  the  quality  of  services 
provided,  and  the  satisfaction  of  both 
participants  and  service  recipients. 
Monitoring  should  be  a  continuous 
process,  allowing  for  frequent  feedback 
and  quick  correction  of  weaknesses. 
Monitoring  approaches  such  as 
community  advisory  councils, 
participant  advisory  councils,  peer 
reviews,  quality  control  inspections, 
and  service  recipient  and  participant 
surveys  are  encouraged. 

(b)  Track  progress  toward  pre- 
estabhshed  objectives.  Objectives  must 
be  estabUshed  by  programs  and 
approved  by  the  Corporation.  Programs 
must  submit  to  the  Corporation  (or  the 
Corporation  grantee  as  applicable) 
periodic  performance  reports  and,  as 
part  of  an  annual  report,  an  annual 
performance  report. 

(c)  Collect  and  submit  to  the 
Corporation  (through  the  Corporation 
grantee  as  applicable)  the  following 
data: 

(1)  The  total  number  of  participants  in 
each  program  and  basic  demographic 
characteristics  of  the  participants 
including  sex,  age,  economic 
background,  education  level,  ethnic 
group,  disability  classification,  and 
geographic  region. 

(2)  CMher  information  as  required  by 
the  Corporation. 

12516.830    What  must  a  Corporation 
grantee  do  to  monitor  end  evaluate  the 
effectiveness  of  the  progrsms  of  Ks 
subgrantees? 

A  Corporation  grantee  that  makes 
subgrants  must  undertake  the  following 
activities: 

(a)  Ensure  that  subgrantees  comply 
with  the  requirements  of  §  2516.820. 

(b)  Track  program  performance  in 
terms  of  progress  toward  pre-estabUshed 
objectives;  ensure  that  corrective  action 
is  taken  when  necessary;  and  submit  to 
the  Corporation  periodic  performance 
reports  and,  as  part  of  an  annual  report, 
an  annual  performance  report  for  each 
subgrantee. 

(c)  Collect  from  programs  and  submit 
to  the  Corporation  the  descriptive 
information  required  in  §  2516.820(c)(1). 


12516.840    Muat  grantses  or  aubgrantaea 
perform  independent  evaluatiena? 

No.  An  independent  evaluation  is  not 
required  but  is  permissible. 

12516.850  WtiatwUI  the  Corporation  do  to 
evalusts  ths  ovsrsll  success  of  the  servlcs- 
iearnlng  program? 

(a)  The  Corporation  will  conduct 
independent  evaluations.  These 
evaluations  will  consider  the  opinions 
of  participants  and  members  of  the 
communities  where  services  are 
dehvered.  If  appropriate,  these 
evaluations  will  compare  participants 
with  individuals  who  have  not 
participated  in  service-leaming 
programs.  These  evaluations  will — 

(1)  Study  the  extent  to  which  service- 
learning  programs  as  a  whole  affect  the 
involved  communities; 

(2)  Determine  the  extent  to  which 
service-leaming  programs  as  a  whole 
increase  academic  learning  of 
participants,  enhance  civic  education, 
and  foster  continued  community 
involvement;  and 

(3)  Determine  the  effectiveness  of 
different  program  models. 

(b)  The  Corporation  will  also 
determine  by  June  30. 1995,  whether 
outcomes  of  service-leaming  programs 
are  defined  and  measured  appropriately, 
and  the  implications  of  the  results  from 
such  a  study  for  authorized  funding 
levels. 

S  251 6.860    Will  information  on  Individual 
participants  be  kept  confidentist? 

(a)  Yes.  The  Corporation  will 
maintain  the  confidentiahty  of 
information  regarding  individual 
participants  that  is  acquired  for  the 
purpose  of  the  evaluations  described  in 
§  2516.850.  The  Corporation  will 
disclose  individual  participant 
information  only  with  the  prior  written 
consent  of  the  participant.  However,  the 
Corporation  may  disclose  aggregate 
participant  information. 

(b)  Grantees  and  subgrantees  under 
this  part  must  comply  with  the 
provisions  of  paragraph  (a)  of  this 
section. 

PART  2517— COMMUNITY-BASED 
SERVICE-LEARNING  PROGRAMS 

Subpart  A— Grant  Applicstlons 

S«c. 

2S17.100    Who  may  apply  for  a  direct  grant 

from  the  Corporation? 
2517.110    Who  may  apply  for  a  subgrant 

firom  a  Corporation  grantee? 

Subpsri  B— Use  of  Grant  Funds 

2517.200    How  may  grant  funds  be  used? 


Subpart  C-£liglbility  to  Partlclpato 

251 7.300    Who  may  partidpale  in  a 
community-based  service-learning 
program? 

Subpart  D— Application  Contents 

2517.400    What  must  a  State  Commission  or 

grantmaking  entity  Include  in  an 

application  for  a  grant? 
2517.410    What  must  a  qualified 

organization  Include  In  an  application 

for  a  grant  or  a  subgrant? 

Subpart  E— Application  Review 

2517.500    How  is  an  application  evaluated? 

Subpart  F— Oistrlbutlen  of  Funds 

2517.600    How  are  funds  for  community- 
based  service-leaming  programs 
distributed? 

Subpart  G— Funding  Raqulrementa 

2517.700    Are  matching  funds  required? 
2517.710    Are  there  limits  on  the  use  of 

hinds? 
2517.720    What  is  the  length  of  a  grant? 
2517.730    May  an  applicant  submit  multiple 

applications  for  the  same  project? 

Subpart  H— Evaluation  and  Monitoring 
Raqulrementa 

2517  800    What  are  the  evaluation  and 

monitoring  requirements  for  community- 
based  programs? 
Authority:  42  U.S  C  12501  et  seq 

Subpart  A— Grant  Applkattons 

S2S17.100    Who  may  apply  for  a  direct 
grant  from  tfia  Corpofsdon? 

(a)  The  following  entities  may  apply 
for  a  direct  grant  from  the  Corporation: 

(1)  A  State  Commission  estaolished 
under  part  2550  of  this  chapter. 

(2)  A  grantmaking  entity  as  defined  in 
§  2515.20  of  this  chapter. 

(3)  A  qualified  organization  as  defined 
in  §  2515.20  of  this  chapter. 

(b)  The  types  of  grants  for  which  each 
entity  is  eligible  are  described  in 

§  2517.200  of  this  chapter. 

§2517.110    Who  msy  sppty  for  s  subgrant 
from  a  Corporation  grantee? 

Entities  that  may  apply  for  a  subgrant 
fi-om  a  State  Commission  or 
grantmaking  entity  are  qualified 
organizations  that  have  entered  into  a 
partnership  with  one  or  more — 

(a)  Local  educational  agencies  (LEAs); 

(b)  Other  qualified  organizations;  or 

(c)  Both. 

Subpart  B— Use  of  Grant  Funds 

12517.200    How  msy  grant  funda  be  used? 

Funds  under  a  community-based 
service-leaming  grant  may  be  used  for 
the  purposes  described  in  this  section. 

(a)  A  State  Commission  or 
grantmaking  entity  may  use  funds — 

(!)  To  make  subgrants  to  qualified 
organizations  described  in  §2517.110  to 


1216 


Federal  Register  /  Vol.  59 


pp.  5  /  Friday,  January  7,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59  No.  5  /  Friday,  Janttary  7.  1994  /  Proposed  Rxiles  1217 


implement,  operate,  expand,  or  replicate 
a  community-based  service  program  that 
provides  direct  and  demonstrable 
educational,  public  safety,  human,  or 
environmental  service  by  participants, 
who  must  be  school-age  youth;  and 

(2)  To  provide  training  and  tedmical 
assistance  to  qualified  organizations. 

(b)(l]  A  qualified  organization  may 
use  funds  under  a  direct  grant  or  a 
subgrant  to  implement,  operate,  expand, 
or  replicate  a  community-based  service 
program. 

(2)  If*  qualified  organization  receives 
a  direct  grant,  its  program  must  be 
carried  out  at  sites  in  ttvo  or  more  States 
or  be  particularly  innovative. 


f2S17J00   Whomaypartictpateina 
conrnnmHyb— d  ■ervtcs  leeming 
program? 

School-age  youth  as  defined  in 
§  2510.20  of  this  chapter  may  participate 
in  a  commimity-based  program. 

Subpart  D— Application  Contents 

f  251 7.400    What  iiMMt  a  State  Commission 
or  grantmaUng  entity  include  in  an 
application  for  a  grant? 

(a)  In  order  to  apply  for  a  grant  from 
the  Corporation  under  this  part,  a  State 
Commission  or  a  grantmaking  entity 
must  submit  the  following: 

(1)  A  three-year  strategic  plan  for 
promoting  service-learning  through 
programs  under  this  part.  The  plan  must 
identify  and  describe  the  community- 
based  programs  proposed  to  be  carried 
out  during  the  first  year. 

(2)  A  proposal  containing  the  specific 
program,  budget,  and  other  information 
specified  by  the  Corporation  in  the  grant 
application  package. 

(3)  A  description  of  how  activities 
under  the  grant  will  be  coordinated  with 
the  State  Plan  under  part  2513  of  this 
chapter  and  with  other  federally- 
assisted  activities. 

(4)  Assurances  that  the  applicant 
will— 

(i)  Keep  such  records  and  provide 
such  information  to  the  Corporation 
with  respect  to  the  programs  as  may  be 
required  for  fiscal  audits  and  program 
evaluation; 

(ii)  Comply  with  the  nonduplication, 
nondisplacement,  and  grievance 
procedure  requirements  of  part  2540  of 
this  chapter;  and 

(iii)  Ensure  that,  prior  to  placing  a 
participant  in  a  program,  the  entity 
carrying  out  the  program  will  consult 
with  the  appropriate  local  labor 
organization,  if  any.  representing 
employees  in  the  area  in  which  the 
program  will  be  carried  out  that  are 
engaged  in  the  same  or  similar  work  as 


the  worM  proposed  to  be  oairied  out  by 
the  pro^m,  to  prevent  die 
displacement  of  those  employees. 

(b)  In  Addition,  a  grantmaking  entity 
must  suimit  information  demonstrating 
that  the  entity  will  make  grants  for  a 
programj— 

(1)  Tocarry  out  activities  in  two  or 
more  States,  imder  circumstances  in 
which  tqose  activities  can  be  carried  out 
more  efficiently  through  one  program 
than  through  two  or  more  programs;  and 

(2)  To  cany  out  the  same  activities, 
such  as  training  activities  or  activities 
related  tt  exchanging  information  on 
service  epcperiencas.  through  each  of  the 
projects  assisted  through  the  program. 


Subpart  C— Eligibility  to  Participate  f  2517 


Wtial  muet  a  qualHIad 
Include  In  an  application  for  a 
grant  or  d  aubgrant? 

(a]  In  qidei  to  apply  to  the 
Corporation  for  a  direct  grant,  a 
qualified  organization  must  submit  the 
following: 

(1)  A  tnree-year  plan  describing  the 
goals  ana  activities  of  the  proposed 
programj 

(2)  Thi  specific  program,  budget,  and 
other  information  specified  by  the 
Corporation  in  the  grant  application 
package;tand 

(3)  Assurances  that  the  applicant 
will-     I 

(i)  Kee  3  such  records  and  provide 
such  inf(  rmation  to  the  Corporation 
with  res|  lect  to  the  program  as  may  be 
required  for  fiscal  audits  and  program 
evaluatic  n; 

(ii)  Coi  nply  with  the  nonduplication, 
nondispBcement,  and  grievance 
procedure  requirements  of  part  2540  of 
this  chapter;  and 

(iii)  Prjor.to  placing  a  participant  in 
the  prog]  am,  consult  with  the 
appropri  >te  local  labor  organization,  if 
any,  representing  employees  in  the  area 
in  which  the  program  will  be  carried  out 
who  are  engaged  in  the  same  or  similar 
work  as  die  work  proposed  to  be  carried 
out  by  tlm  program,  to  prevent  the 
displaceihent  of  those  employees. 

(b)  In  order  to  apply  to  a  State 
Commiss  ion  or  a  grantmaking  entity  for 
a  subgrai  t,  a  qualified  organization 
must  sub  nit  the  following: 

(1)  A  p  an  describing  the  goals  and 
activities  of  the  proposed  program;  and 
.   (2)  Sue  1  specific  program,  budget, 
and  othei  information  as  the 
Commiss  ion  or  entity  reasonably 
requires. 


Subpart 


S2517.S0( 
evaluated  f 

In  eval  lating 
grant  or  t 
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;— Application  Ravlaw 
How  la  an  application 


an  application  for  a 
subgrant,  the  Corporation,  a 


State  Commission,  or  a  grantmaking 
entity  will  apply  the  following  criteria: 

(a)  The  quality  of  the  program 
proposed. 

(b)  The  innovation  of,  and  fiaasibility 
of  replicating,  the  program. 

(c)  The  sustainaoility  of  the  program, 
based  on — 

(1)  Strong  and  broad-based 
commimity  support; 

(2)  Multiple  funding  sources  or 
private  funding;  and 

(3)  Coordination  with  the  State  Plan 
under  part  2513  of  this  chapter  and 
other  federally-assisted  activities. 

(d)  The  quality  of  the  leadership  of 
the  program,  past  performance  of  the 
program,  and  the  extent  to  which  the 
program  builds  on  existing  programs. 

(e)  The  applicant's  efforts — 

(1)  To  recruit  participants  from  among 
residents  of  the  communities  in  which 
projects  would  be  conducted; 

(2)  To  ensure  that  the  projects  are 
open  to  participants  of  chfferent  ages, 
races,  genders,  ethnicities,  abilities  and 
disabilities,  and  economic  backgrounds; 
and 

(3)  To  involve  participants  and 
community  residents  in  the  design, 
leadership,  and  operation  of  the 
program. 

(f)  The  extent  to  which  projects  would 
be  located  in  areas  that  are — 

(1)  Empowerment  zones, 
redevelopment  areas,  or  other  areas  with 
high  concentrations  of  low-income 
people;  or 

(2)  Environmentally  distressed. 

Subpart  F— Distribution  of  Funds 

S  2517.600    How  are  funda  for  community- 
baaed  aervica  learning  programa 
distributed? 

All  funds  are  distributed  by  the 
Corporation  through  competitive  grants. 

Subpart  G — Funding  Requirements 

f  251 7.700    Are  matching  funds  required? 

(a)  Yes.  The  Corporation  share  of  the 
cost  of  carrying  out  a  program  funded 
under  this  part  may  not  exceed — 

(1)  Ninety  percent  of  the  total  cost  for 
the  first  year  for  which  the  program 
receives  assistance; 

(2)  Eighty  percent  of  the  total  cost  for 
the  second  year, 

(3)  Seventy  percent  of  the  total  cost 
for  the  third  year;  and 

(4)  Fifty  percent  of  the  total  cost  for 
the  fourth  year  and  any  subsequent  year. 

(b)  In  providing  for  the  remaining 
share  of  the  cost  of  carrying  out  a 
program,  each  recipient  of  assistance 
must  provide  for  that  share  throu^  a 
payment  in  cash  or  in  kind,  £airly 
evaluated,  including  facilities, 
equipment,  or  services,  and  may 


provide  for  that  share  through  State 
sources,  local  sources,  or  Federal 
sources  (other  than  funds  made 
available  under  the  national  service 
laws). 

(c)  However,  the  Corporation  may 
waive  the  requirements  of  paragraph  (b) 
of  this  section  in  whole  or  in  part  with 
respect  to  any  program  in  any  fiscal  year 
if  the  Corporation  determines  that  the 
waiver  would  be  equitable  due  to  lack 
of  available  financial  resources  at  the 
local  level. 

S  251 7.71 0    Are  there  llmHa  on  the  use  of 
funds? 

Yes.  The  following  limits  apply  to 
funds  made  available  under  this  part: 

(a)(1)  The  recipient  of  a  direct  grant 
from  the  Corporation  may  spend  no 
more  than  five  percent  of  the  grant 
funds  on  administrative  costs  for  any 
fiscal  year. 

(2)  If  a  Corporation  grantee  makes  a 
subgrant  to  an  entity  to  carry  out  a 
service-learning  program,  the 
Corporation  grantee  may  determine  how 
the  allowable  administrative  costs  will 
be  distributed  between  itself  and  the 
subgrantee. 

(b)  Funds  made  available  under  this 
part  may  not  be  used  to  pay  any  stipend, 
allowance,  or  other  financial  support  to 
any  participant  in  a  service-learning 
program  under  this  part  or  part  2516  or 
2519  of  this  chapter  except 
reimbursement  for  transportation, 
meals,  and  other  reasonable  out-of- 
pocket  expenses  directly  related  to 
participation  in  a  program  assisted 
under  this  part. 

§  251 7.720    What  is  the  length  of  a  grant? 
A  grant  under  this  part  is  for  a  period 
of  up  to  three  years,  subject  to 
satisfactory  performance  and  annual 
appropriations. 

§  251 7.730    May  an  appllcart  submit 
multipfa  applications  for  the  same  protect? 

No.  The  Corporation  will  reject  an 
application  if  \he  application  describes 
a  project  proposed  to  be  conducted 
using  assistance  requested  by  the 
applicant  and  the  project  is  already 
described  in  another  application 
pending  before  the  Corporation. 

Subpart  H— Evaluation  and  Monitoring 
Requirements 

§  251 7.800  Whst  sre  the  evaluation  and 
monitoring  raquirements  for  community- 
tMSed  programa? 

The  monitoring  and  evaluation 
requirements  for  recipients  of  grants  and 
subgrants  under  part  2516  of  this 
chapter,  relating  to  school-based 
service-learning  programs,  apply  to 
recipients  under  this  part. 


PART  2518— SERVICE-LEARNINQ 
CLEARINGHOUSE 

Sec 

251 8. 100    What  is  the  purpose  of  a  Service- 
Learning  Qearinghouse? 

2518.110    WhataiethefunctioDsofa 
Seryice-Leaming  Clearinghouse? 
Authority:  42  U.S.C  12501  et  seq. 

f251S.100    WhallattMpurpoeaofa 
Servlce-Leaming  Cleerlnghouae? 

The  Corporation  will  provide 
financial  assistance,  from  funds 
appropriated  to  carry  out  the  activities 
listed  under  parts  2530  through  2533  of 
this  chapter,  to  public  or  private 
nonprofit  organizations  that  have 
extensive  experience  with  service- 
learning,  including  use  of  adult 
volunteers  to  foster  service-learning,  to 
establish  a  clearinghouse,  which  will 
carry  out  activities,  either  directly  or  by 
arrangement  with  another  such 
organization,  with  respect  to 
information  about  service-learning. 

S251S.110    Whatarethefunctlonaefa 
Servlce-Leaming  Cleerlnghouae? 

An  organization  that  receives 
assistance  from  funds  appropriated  to 
carry  out  the  activities  listed  under  parts 
2530  through  2533  of  this  chapter 
may — 

(a)  Assist  entities  carrying  out  State  or 
local  service-learning  programs  with 
needs  assessments  and  planning; 

(b)  Conduct  research  and  evaluations 
concerning  service-learning; 

(c)(1)  Provide  leadership  development 
and  training  to  State  and  local  service- 
learning  program  administrators, 
supervisors,  project  sponsors,  and 
participants;  and 

(2)  Provide  training  to  persons  who 
can  provide  the  leadership  development 
and  training  described  in  paragraph 
(c)(1)  of  this  section; 

(d)  Facilitate  communication  among 
entities  carrying  out  service-learning 
programs  and  participants  in  such 
programs; 

(e)  Provide  information,  curriculum 
materials,  and  technical  assistance 
relating  to  planning  and  operation  of 
service-learning  programs,  to  States  and 
local  entities  eligible  to  receive  financial 
assistance  under  this  title; 

(0  Provide  information  regarding 
methods  to  make  service-learning 
programs  accessible  to  individuals  with 
disabilities; 

(g)(1)  Gather  and  disseminate 
information  on  successful  service- 
learning  programs,  components  of  such 
successful  programs,  innovative  youth 
skills  curricula  related  to  service- 
learning,  and  service-learning  projects; 
and 


(2)  Coordinate  the  activities  of  the 
Clearinghouse  with  appropriate  entities 
to  avoid  duplication  of  effort; 

(h)  Make  recommendations  to  State 
and  local  entities  on  quality  controls  to 
improve  the  quality  of  service-learning 
programs; 

(i)  Assist  organizations  in  recruiting, 
screening,  and  placing  service-learning 
coordinators;  and 

(j)  Carry  out  such  other  aaivities  as 
the  Chief  Executive  Officer  determines 
to  be  appropriate. 

PART  2519— HIGHER  EDUCATION 
INNOVATIVE  PROGRAMS  FOR 
COMMUNmr  SERVICE 

Subpart  A— Purpoee  and  EUglbtlKy  to  Appty 

2519.100    What  is  the  purpose  of  the  Higher 

Education  programs? 
2519.110    Who  may  apply  for  ■  grant? 

Subpart  B— Use  of  Grant  Funda 

2519.200    How  may  grant  funds  be  used? 

Subpart  C — Participant  Requirements  and 
Benefits 

2519.300    Who  may  participate  in  a  Highei 

Education  program? 
2519.310    Is  a  partidpant  eligible  to  receive 

an  AmehCorps  educational  award? 
2519.320    May  a  program  provide  a  stipend 

to  a  participant? 

Subpart  D— Application  Cofttsnts 

2519.400    What  must  an  applicant  include 

in  an  application  for  a  grant? 
2519.410    Are  there  any  limitations  on  the 

use  of  funds? 
2519.420    Howmany  years  of  assistance 

may  an  eligible  applicant  seek? 

Subpsrt  E— Application  Review 

2519.500    How  does  the  Corporation  review 
the  merits  of  an  application? 

Subpart  F— Distribution  of  Funds 

2519.600    How  are  funds  for  Higher 
Education  programs  distributed? 

Subpart  O— Funding  Requiremente 

2519.700    Are  matching  funds  required? 
2519.710    Are  there  limits  on  the  use  of 

funds? 
2519.720    What  is  the  length  of  8  grant? 
2519.730    May  an  applicant  submit  multiple 

applications  for  the  same  project? 

Subpart  H — Monitoring  and  Evaluation 
Requlrementa 

2519  800    What  are  the  monitoring  and 
evaluation  requirements  for  Higher 
Education  programs? 
Authority:  42  U.SC  12501  et  seq. 

Subpart  A — Purpoaa  and  Eligibility  to 
Apply 

§2519.100    What  la  the  purpoee  of  tht 
Higher  Education  programs? 

The  purpose  of  the  higher  education 
innovative  programs  for  community 
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service  is  to  expand  participation  in 
community  service  by  supporting  high- 
quality,  sustainable  community  service 
programs  carried  out  through 
institutions  of  higher  education,  acting 
as  civic  institutions  helping  to  meet  the 
educational,  public  safety,  human,  and 
environmental  needs  of  neighboring 
commimities. 

S  251 9.1 1 0    Who  may  appty  for  i  grant? 

The  following  entities  may  apply  for 
a  grant  from  the  Corporation: 

(a)  An  institution  of  higher  education. 

(b)  A  consortium  of  institutions  of 
higher  education. 

(c)  A  partnership  comprised  of  one  or 
more  public  or  private  nonprofit 
organizations  and  one  or  more 
institutions  of  higher  education, 

SubfMrt  B— Use  of  Grant  Funds 

§2519.200    How  ntay  grant  fund*  b«  uaed? 

Fimds  imder  a  higher  education 
program  grant  may  be  used  for  the 
following  activities: 

(a)  Enabling  an  institution  of  higher 
education  or  partnership  to  create  or 
expand  an  organized  community  service 
proCTam  that — 

(1)  Engenders  a  sense  of  social 
responsibility  and  commitment  to  the 
community  in  which  the  institution  is 
located;  and 

(2)  Provides  projects  for  participants, 
as  described  in  §  2519.300: 

(b)  Supporting  student-initiated  and 
student-designed  commimity  service 
projects. 

(c)  Strengthening  the  leadership  and 
instructional  capacity  of  teachers  at  the 
elementary,  secondary,  and 
postsecondary  levels  with  respect  to 
service-learning  by — 

(1)  Including  service-learning  as  a  key 
component  of  the  preservice  teacher 
education  of  the  institution;  and 

(2)  Encouraging  the  faculty  of  the 
institution  to  use  service-learning 
methods  thrdughout  the  curriculum. 

(d)  Facilitating  the  integration  of 
community  service  carried  out  under 
the  grant  into  academic  curricula, 
including  integration  of  clinical 
programs  into  the  cxirriculum  for 
students  injyofessional  schools,  so  that 
students  may  obtain  credit  for  their 
commimi^service  projects. 

(e)  Supplementing  the  funds  available 
to  carry  out  woric-study  programs  imder 
part  C  of  title  IV  of  the  Higher  Education 
Act  of  1965  (42  U.S.C.  2751  ef  seq.)  to 
support  service-learning  and 
community  service. 

(f)  Strengthening  the  service 
infrastructure  within  institutions  of 
higher  education  in  the  United  States 
that  supports  servioe-leaming  and 
community  service. 


(g)  Prsviding  for  the  training  of 
teachers,  prospective  teachers,  related 
education  personnel,  and  community 
leaders  In  the  skills  necessary  to 
developi  supervise,  and  organize 
service-learning. 

Subpart  C— Participant  Requirements 
and  Ber  efHs 

f  2519.3(0   Who  may  partldpate  In  a 
Highw  E  lucation  program? 

Stude  Its,  faculty,  administration  and 
staff  of  { n  institution,  as  well  as 
residents  of  the  community  may 
participate.  For  the  purpose  of  this  part, 
the  term  "student"  means  an  individual 
who  is  onrolled  in  an  institution  of 
higher  epucation  on  a  full-time  or  part- 
time  baas. 

S2519J«)    IsapartidpMitsHgiMoto 
receive  4i  AfiMriCoipa  •dueatfonal  award? 

In  gen  sral,  no.  However,  certain 
position  s  in  programs  funded  under  this 
part  may  qualify  as  approved 
AmeriCorps  positions.  The  Corporation 
will  establish  eligibility  reqiMrements 
for  these  positions  as  a  part  of  the 
application  package. 

1 251 9.3aO    May  a  program  provida  a 
atlpend  to  a  participant? 

(a)  A  program  may  provide  a  stipend 
for  servi  ■x  activities  for  a  participant 
who  is  a  student  if  the  provision  of 
stipends  is  reasonable  in  the  context  of 
a  prograin's  design  and  objectives. 

(1)  A  program  may  not  provide  a 
stipend  to  a  student  who  is  receiving 
academit  credit  for  service  activities 
imless  tie  service  activities  require  a 
substantial  time  commitment  beyond 
that  expected  for  the  credit  earned. 

(2)  A  ^Participant  who  is  earning 
money  ror  service  activities  under  the 
work-study  program  described  in 

§  2519.2po{e)  may  not  receive  an 
additionial  stipend  from  funds  under 
this  part 

(b)  Co  isistent  with  the  AmeriCorps 
program  requirements  in  §  2522.100  of 
this  cha  iter,  a  program  with 
particip  nts  serving  in  approved  full- 
time  An:  eriCorps  positions  must  ensure 
the  prov  sion  of  a  living  allowance  and, 
if  neces!  iry,  health  cere  and  child  care 
to  those  larticipants. 


Subpart 


D— Application  Cofttenta 


I2S19.40)    WhalmualanappUcaMlncluda 
in  an  apfi  lication  for  a  grant? 

In  ord  )r  to  apply  to  the  Corporation 
for  a  gra  it.  an  applicant  must  submit  the 
following: 

(a)  A  plan  describing  the  goals  and 
activities  of  the  proposed  program. 

(b)  The  specific  proj^am,  budget,  and 
other  iniormation  and  assurances 


specified  by  the  Corporation  in  the  grant 
application  package. 

(c)  Assurances  mat  the  applicant 
will — 

(1)  Keep  such  records  and  provide 
such  information  to  the  Corporation 
with  respect  to  the  program  as  may  be 
required  for  fiscal  audits  and  program 
evaluation; 

(2)  Comply  with  the  nonduplication, 
nondisplacement,  and  grievance 
procedure  requirements  of  part  2540  of 
this  chapter; 

(3)  Prior  to  the  placement  of  a 
participant  in  the  program,  consult  with 
the  appropriate  local  labor  organization, 
if  any,  representing  employees  in  the 
area  who  are  engaged  in  the  same  or 
similar  work  as  the  work  proposed  to  be 
carried  out  by  the  program,  to  prevent 
the  displacement  and  protect  the  ri^ts 
of  those  employees;  and 

(4)  Comply  with  any  other  assurances 
that  the  Corporation  deems  necessary. 

1 251 9.41 0    Ara  thara  any  limitationa  en  tha 
uaa  of  funds? 

Not  more  that  five  percent  of  funds 
awarded  imder  this  part  in  any  fiscal 
year  may  be  used  for  administrative 
costs. 

1 251 9.420    How  many  ysara  of  asslstanca 
may  an  allgibla  applicant  aaak? 

Grants  may  be  for  up  to  three  years, 
subject  to  satisfactory  performance  and 
annual  appropriations. 

Subpart  E— Application  Review 

S2519.500    Hew  deai  tha  Corporation 
ravlaw  the  marita  of  an  application? 

(a)  The  Corporation  will  evaluate  the 
merits  of  an  application  submitted 
under  this  part  on  the  basis  of  the 
quality,  innovation,  replicability,  and 
sustainability  of  the  proposed  program 
and  such  other  criteria  as  the 
Corporation  establishes  in  an 
apolication  package. 

(b)  In  addition,  in  reviewing  an 
application  submitted  under  this  part, 
the  Corporation  will  give  a  proposed 
program  increased  priority  for  each 
characteristic  described  in  paragraphs 
(b)(1)  through  (7)  of  this  section.  Priority 
programs — 

(1)  Demonstrate  the  commitment  of 
the  institution  of  higher  education, 
other  than  by  demonstrating  the 
commitment  of  its  students,  to 
supporting  the  commimity  service 
projects  carried  out  under  the  program; 

(2)  Specify  how  the  institution  will 
promote  faculty,  administration,  and 
staff  participation  in  the  community 
service  projects; 

(3)  Specify  tha  manner  in  which  the 
institution  %vill  provide  aervioe  to  the 
community  through  organised 
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programs,  including,  where  appropriate, 
clinical  programs  for  students  in 
professional  schools; 

(4)  Describe  any  partnership  that  will 
participate  in  the  community  service 
projects,  such  as  a  partnership 
comprised  of  the  institution,  a  student 
organization,  a  community-based 
agency,  a  local  government  agency,  or  a 
nonprofit  entity  that  serves  or  involves 
school-age  youth  or  older  adults; 

(5)  Demonstrate  community 
involvement  in  the  development  of  the 
proposal; 

(6)  Specify  that  the  institution  will 
use  funds  imder  this  part  to  strengthen 
the  infrastructure  in  institutions  of 
higher  education;  or 

(7)  With  respect  to  projects  involving 
delivery  of  service,  specify  projects  that 
involve  leadership  development  of 
school-age  youth. 

(c)  In  addition,  the  Corporation  may 
designate  additional  priorities  in  an 
application  package  that  will  be  used  in 
selecting  programs. 

Subpart  F— Distribution  of  Funds 

S  251 9.600    How  arafunda  for  Higher 
Education  programs  diatributad? 

All  funds  under  this  part  are 
distributed  by  the  Corporation  through 
grants. 

Subpart  G — Fundirtg  Requlrementa 

S  251 9.700    Ara  matching  funds  required? 

(a)  Yes.  The  Corporation  share  of  the 
cost  of  carrying  out  a  program  funded 
under  this  part  may  not  exceed  50 
percent. 

(b)  In  providing  for  the  remaining 
share  of  the  cost  of  carrying  out  a 
program,  each  recipient  of  assistance 
must  provide  for  that  share  through  a 
payment  in  cash  or  in  kind,  fairly 
evaluated,  including  facilities, 
equipment,  or  services,  and  may 
provide  for  that  share  through  State 
sources,  local  sources,  or  Federal 
sources  (other  than  funds  made 
available  under  the  national  service 
laws). 

(c)  However,  the  Corporation  may 
waive  the  requirements  of  paragraph  (b) 
of  this  section  in  whole  or  in  part  with 
respect  to  any  program  in  any  fiscal  year 
if  the  Corporation  determines  that  the 
waiver  would  be  equitable  due  to  lack 
of  available  financial  resources  at  the 
local  level. 

12519.710   AratheralUnttsontheuaeof 
funds? 

Yes.  The  recipient  of  a  grant  under 
this  part  may  spend  no  more  than  five 
percent  of  the  grant  funds  for  any  fiscal 
year  on  administrative  costs. 


12519.720    What  is  Iha  length  of  a  grant? 

A  grant  under  this  part  is  for  a  period 
of  up  to  three  years,  subject  to 
satisfactory  performance  and  annual 

appropriations. 

S  2519.730    llay  an  applicant  aubmit 
multipia  applicationa  for  the  same  project? 

No.  The  Corporation  will  reject  an 
application  if  the  application  describes 
a  project  proposed  to  be  conducted 
using  assistance  requested  by  the 
applicant  and  the  project  is  already 
described  in  another  application 
pending  before  the  Corporation. 

Subpart  H— Monitoring  and  Evaluation 
RequirenMfita 

1 251 9.800    What  ara  tha  monitoring  and 
evaluation  raqulraments  for  Higher 
.  Education  programs? 

The  monitoring  and  evaluation 
requirements  for  recipients  of  grants  and 
subgrants  under  part  2516  of  this 
chapter,  relating  to  school-based 
service-learning  programs,  apply  to 
recipients  under  this  part. 

PART  2520— PURPOSES  AND 
DERNmONS:  AMERICORPS 
PROGRAMS 

Sec. 

2520.10    What  is  the  purpose  of  this  part7 

2520.20  What  types  of  senrice  activities  are 
allowable  for  programs  supported  under 
parts  2521  throu^  2524  of  this  chapter? 

2520.30    Are  there  any  activities  that  are 
prohibited? 

2520.40    Definitions. 
Authority:  42  U.S.C.  12501  etseq. 

12520.10    Whatlathapurpoaeefthiapart? 
The  purpose  of  this  part  is  to  describe 
the  AmeriCorps  grant  program, 
including  the  manner  in  which  eligible 
applicants  may  apply  for  funding. 
AmeriCorps  programs  must  address 
educational,  public  safety,  human,  or 
environmental  needs  and  provide 
AmeriCorps  educational  awards  to 
eligible  participants. 

S  2520.20    What  typaa  of  aarvka  actlvMaa 
ara  allowaMa  for  programa  aupperted  under 
parte  2521  through  2524  of  thia  chapter? 

(a)  The  service  must  either  provide  a 
direct  benefit  to  the  community  where 
it  is  performed,  or  involve  the 
supervision  of  participants  or  volunteers 
whose  service  provides  a  direct  benefit 
to  the  community  where  it  is  performed. 
Moreover,  the  approved  AmeriCorps 
activities  must  result  in  a  specific 
identifiable  service  or  improvement  that 
otherwise  woidd  not  be  provided  with 
existing  funds  or  volunteers  and  that 
does  not  duplicate  the  routine  functions 
of  workers  or  displace  paid  employees. 
Progranu  must  develop  service 


opportunities  that  are  appropriate  to  the 
skill  levels  of  participants  and  that 

Erovide  a  demonstrable,  identifiable 
enefit  that  is  valued  by  the  community, 
(b)  In  certain  circumstances,  some 
activities  may  not  provide  a  direct 
benefit  to  the  communities  in  which 
service  is  performed.  Such  activities 
may  include,  but  are  not  limited  to, 
clerical  work  and  research.  However,  a 
participant  may  engage  in  such 
activities  on  his  or  her  own  time  or  if 
the  performance  of  the  activity  is 
incidental  to  the  participant's  provision 
of  service  that  does  provide  a  direct 
benefit  to  the  community  in  which  the 
service  is  performed. 

12520.30   Ara  thera  any  activWaa  that  era 
prohibited? 

Yes.  Some  activities  are  prohibited 
altogether.  Prohibited  activities  may  not 
be  performed  by  participants  in  the 
course  of  their  duties,  at  the  request  of 
program  staff,  or  in  a  manner  that  would 
associate  the  activities  with  the 
AmeriCorps  program  or  the  Corporation. 
These  activities  include: 

(a)  Any  effort  to  influence  legislation, 
as  prohibited  under  section  501(c]  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  501(c)); 

(b)  Organizing  protests,  petitions, 
boycotts,  or  strikes; 

(c)  Assisting,  promoting  or  deterring 
union  organizing; 

(d)  Engaging  in  partisan  political 
activities,  or  other  activities  designed  to 
influence  the  outcome  of  an  election  to 
any  public  office; 

(ej  Engaging  in  religious  instruction, 
conducting  worship  services,  providing 
instruction  as  part  of  a  program  that 
includes  mandatory  religious  education 
or  worship,  constructing  or  operating 
facilities  devoted  to  religious  instruction 
or  worship,  maintaining  facilities 
primarily  or  inherently  devoted  to 
religious  instruction  or  worship,  or 
engaging  in  any  form  of  religious 
proselytization; 

(0  Providing  a  direct  benefit  to — 

(1)  A  business  organized  for  profit: 

(2)  A  labor  union; 

(3)  A  partisan  political  organization; 

(4)  A  nonprofit  organization  that  fails 
to  comply  with  the  restrictions 
contained  in  section  501(c)  of  the 
Internal  Revenue  Code  of  1986;  and 

(5)  An  organization  engaged  in  the 
religious  activities  described  in 
paragraph  (e)  of  this  section,  unless 
Corporation  assistance  is  not  used  to 
support  those  religious  activities;  and 

[gi  Such  other  activities  as  the 
Corporation  may  prohibit. 


I2S20.40 

AmeriQ>rps  Program.  The  term 
AmeriCorps  program  means  any 
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program,  including  VISTA  and  the 
National  Civilian  Communitv  Corps, 
that  provides  AmeriCorps  educational 
awards  in  exchange  for  substantial  full- 
er part-time  service. 

PART  2521— EUGIBLE  AMERICORPS 
PROGRAM  APPUCANTS  AND  TYPES 
OF  GRANTS  AVAILABLE  FOR  AWARD 

Sec. 

2521.10    Who  may  apply  to  receive  an 

AmeriCorps  grant? 
2521.20    What  types  of  AmeriCorps  program 

grants  are  available  for  award? 
2521.30    How  will  AmeriCorps  program 

grants  be  awarded? 
Authority:  42  U.S.C.  12501  etseq. 

S  2521 .1 0    Who  may  apply  to  racalve  an 
AfiMflCorpt  grant? 

(a)  States  (including  Territories), 
subdivisions  of  States,  Indian  tribes, 
public  or  private  nonprofit 
organizations  (including  labor 
organizations),  and  institutions  of 
higher  education  are  eligible  to  apply 
for  AmeriCorps  grants.  The  Corporation 
may  also  enter  into  agreements  with 
other  Federal  agencies  as  described  in 
part  2523  of  this  chapter. 

(b)  In  addition,  eligible  applicants 
must  meet  the  following  specific 
requirements: 

(1)  The  fifty  States,  the  District  of 
Columbia  and  Puerto  Rico  must  first 
receive  Corporation  authorization  for 
the  use  of  a  State  Commission  or 
alternative  administrative  or  transitional 
entity  pursuant  to  45  CFR  part  2550; 
and 

(2)  Only  Federal  agencies  that  are 
cabinet-level  departments  or 
independent  agencies  are  eligible  to 
receive  an  AmeriCorps  grant;  bureaus, 
divisions,  and  local  and  regional  offices 
of  such  departmentsand  agencies  may 
only  apply  through  the  central 
department  or  agency. 

S  2521 .20    What  typM  of  AmeriCorps 
program  grants  an  availabto  for  award? 

The  Corporation  may  make  the 
following  types  of  grants  to  eligible 
applicants.  The  requirements  of  this 
section  will  also  apply  to  any  State  or 
other  applicant  receiving  assistance 
under  this  part  that  proposes  to  conduct 
a  grant  program  using  the  assistance  to 
support  other  national  or  community 
service  pro-ams. 

(a)  Planning  grants. — (1)  Purpose.  The 
purpose  of  a  planning  grant  is  to  assist 
an  applicant  in  completing  the  planning 
necessary  to  implement  a  sound  concept 
that  has  already  been  developed. 

(2)  Eligibility,  (i)  States,  Territories, 
and  Federal  agencies  may  apply  to  the 
Corporation  for  planning  grants. 

(ii)  Subdivisions  of  States,  Indian 
Tribes,  public  or  private  nonprofit 
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organizal  ions  (including  labor 
organizations),  and  institutions  of 
higher  education  may  apply  either  to  a 
State  or  directly  to  the  Corporation  for 
planning  grants. 

(3)  Dui  ation.  A  plaiming  grant  will  be 
negotiatep  for  a  term  not  to  exceed  one 
year. 

(b)  Operational  grants. — (1)  Purpose. 
The  purp  ose  of  an  operational  grant  is 
to  fund  ah  organization  that  is  ready  to 
implement  a  fully  developed  plan  for  a 
new  or  expanded  program.  An 
operational  grant  may  include  a  short 
planning  period  if  necessary  to 
implement  a  program. 

(2)  Eligibility,  (i)  States.  Territories 
and  Fed^I  agencies  may  apply  to  the 
Corporation  for  operational  grants, 
including  AmeriCorps  educational 
awards. 

(ii)  Subdivisions  of  States,  Indian 
Tribes,  public  or  private  nonprofit 
organizaQons  (including  labor 
organizations),  and  institutions  of 
higher  education  may  apply  either  to  a 
State  or  directly  to  the  Corporation  for 
operatioi  al  grants  including 
AmeriCo  ps  educational  awards.  The 
Corporat  on  may  limit  the  categories  of 
applicani  s  eligible  to  apply  directly  to 
the  Corp(  ration  for  assistance  under  this 
subsectia  n  consistent  with,  its  National 
priorities. 

(3)  Durotion.  An  operational  grant 
will  be  negotiated  for  a  term  not  to 
exceed  tUree  vears.  Within  a  three-year 
term,  renewal  funding  will  be 
contingent  upon  periodic  assessment  of 
program  quality,  progress  to  date,  and 
availability  of  Congressional 


appropriations. 


fc)  AmhriCorps  educational  awards 
only. — (l)  Purpose.  The  purpose  of  these 
awards  ia  to  provide  AmeriCorps    • 
educatioi  al  awards  to  programs  that  are 
not  recei^  ing  or  applying  to  the 
Corporati  an  for  program  assistance  but 
that  meet! the  criteria  for  approved 
AmeriCotps  positions,  and  desire  to 
provide  an  AjneriCorps  educational 
award  tobarticipants  serving  in 
approvedTposi  ti  on  s. 

(2)  Eligtbility.  (i)  States  and  Territories 
may  applir  to  the  Corporation  for 
AmeriCoros  educational  awards  only. 

(ii)  Suodivisions  of  States,  Indian 
Tribes,  pablic  or  private  nonprofit 
organizations  (including  labor 
organizations),  institutions  of  higher 
education,  and  Federal  agencies  may 
apply  directly  to  the  Corporation  for 
AmeriCotps  educational  awards  only. 

(d)  Training,  technical  assistance  and 
other  special  grants. — (1)  Purpose.  The 
purpose  (  f  these  grants  is  to  ensure 
broad  ace  bss  to  AmeriCorps  programs 
for  all  An  lericans.  Including  those  with 
disabilitii  s;  support  disaster  relief 
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efforts;  assist  efforts  to  secure  private 
support  for  programs  through  challenge 
grants;  and  ensure  program  quality  by 
supporting  technical  assistance  and 
trainins  proo«ms. 

(2)  EiigibiJity.  Eligibility  varies  and  is 
detailed  under  "Technical  Assistance 
and  Other  Special  Grants." 

.  (3)  Duration.  Grants  will  be  negotiated 
for  a  renewable  term  of  up  to  three 
years. 

f  2521 .30    How  will  AmeriCorpe  program 
grant*  Im  awarded? 

In  any  fiscal  year,  the  Corporation 
will  award  AmeriCorps  program  grants 
as  follows: 

(a)  Grants  to  State  applicants.  (1)  One- 
third  of  the  funds  available  tuider  tiiis 
part  and  a  corresponding  allotment  of 
AmeriCorps  educational  awards,  as 
specified  by  the  Corporation,  will  be 
distributed  according  to  a  population- 
based  formula  to  States  (including 
Puerto  Rico  and  the  District  of 
Columbia)  that  have  applications 
approved  by  the  Corporation. 

(2)  At  least  one-third  of  funds 
available  under  this  part  and  an 
appropriate  number  of  AmeriCorps 
awards,  as  determined  by  the 
Corporation,  will  be  awarded  to  States 
on  a  competitive  basis.  In  order  to 
receive  these  funds,  a  State  must  receive 
funds  under  paragraph  (a)(1)  of  this 
section  in  the  same  fiscal  year. 

(3)  In  making  subgrants  with  funds 
awarded  by  formula  or  competition 
under  paragraphs  (a)  (1)  or  (2)  of  this 
section,  a  State  must: 

(i)  Provide  a  description  of  the 
process  used  to  select  programs  for 
funding  including  a  certification  that 
the  State  or  other  entity  used  a 
competitive  process  and  criteria  that 
were  consistent  with  the  selection 
criteria  in  §  2522.410  of  this  chapter.  In 
making  such  competitive  selections,  the 
State  must  ensure  the  equitable 
allocation  within  the  State  of  assistance 
and  approved  AmeriCorps  positions 
provided  under  this  subtitle  to  the  State 
taking  into  consideration  such  factors  as 
the  location  of  the  programs  applying  to 
the  State,  population  density,  and 
economic  distress; 

(ii)  Provide  a  written  asstirance  that 
not  less  than  60  percent  of  the 
assistance  provided  to  the  State  will  be 
used  to  make  grants  in  support  of 
AmeriCorps  programs  other  than 
AmeriCorps  programs  supported  by  the 
State  or  a  State  agency.  The  Corporation 
may  permit  a  State  to  deviate  from  this 
percentage  if  the  State  demonstrates  that 
it  did  not  receive  a  sufficient  number  of 
acceptable  applications;  and 

(iii)  Ensure  that  a  minimum  of  50 
percent  of  funds  going  to  the  State  will 


be  used  for  programs  that  operate  in  the 
areas  of  need  and  that  place  a  priority 
on  recruiting  {>articipants  who  are 
residents  in  high  need  areas,  or  on 
Federal  or  other  public  lands.  The 
Corporation  may  waive  this  requirement 
for  an  individual  State  if  at  least  50 
percent  of  the  total  amount  of  assistance 
'  to  all  States  will  be  used  for  such 
programs. 

(b)  Grants  to  applicants  other  than 
States.  (1)  One  percent  of  available 
funds  will  be  distributed  to  the  U.S. 
Territories  i  that  have  applications 
approved  by  the  Corporation  according 
to  a  population-based  formula.' 

(2)  One  percent  of  available  funds  will 
be  reserved  for  distribution  to  Indian 
tribes  on  a  competitive  basis. 

(3)  The  Corporation  will  use  any 
funds  available  under  this  part 
remaining  after  the  award  of  the  grants 
described  in  paragraphs  (a)  and  (b)  (1) 
and  (2)  of  this  section  to  make  direct 
competitive  grants  to  subdivisions  of 
States,  Indian  tribes,  public  or  private 
nonprofit  organizations  (including  labor 
organizations),  institutions  of  higher 
education,  and  Federal  agencies.  No 
more  than  one-third  of  these  remaining 
funds  may  be  awarded  to  Federal 
agencies. 

(c)  Allocation  of  AmeriCorps 
educational  awards  only.  The 
Corporation  will  determine  on  an 
annual  basis  the  appropriate  number  of 
educational  awards  to  provide  eligible 
applicants  who  have  not  applied  for 
program  assistance. 

(d)  Effect  States'  or  Territories'  failure 
to  apply.  If  a  State  or  U.S.  Territory  does 
not  apply  for  or  fails  to  give  adequate 
notice  of  its  intent  to  apply  for  a 
formula-based  grant  as  announced  by 
the  Corporation  and  published  in 
applications  and  the  Notice  of  Funds 
Availability,  the  Corporation  will  use 
the  amount  of  that  State's  allotment  to 
make  grants  to  eligible  entities  within 
that  State  or  Territory  to  carry  out 
AmeriCorps  programs  in  that  State  or 
Territory.  Any  fiids  remaining  from 
that  State's  allotment  after  making  such 
grants  will  be  reallocated  to  the  States, 
Territories,  and  Indian  tribes  with 
approved  AmeriCorps  applications  at 
the  Corporation's  discretion. 

(e)  Effect  of  rejection  of  State 
application.  If  a  State's  application  for 


1  The  United  States  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  Palau  (until  tufh 
time  as  the  Compact  of  Pne  Aaiociation  with  Pala-.i 
is  ratified). 

I  The  amount  allotted  as  a  grant  to  aach  nich 
territory  or  possession  is  equal  to  the  ratio  of  each 
such  Territory's  population  to  the  population  of  all 
such  tenltoriee  nuldplied  by  the  amount  of  the  one 
percent  sat-aslda. 


a  formula-based  grant  is  ultimately 
rejected  by  the  Corporation  pursuant  to 
§  2522.320  of  this  diapter.  the  State's 
allotment  will  be  available  for 
redistribution  by  the  Corporation  to  the 
States.  Territories,  and  Indian  Tribes 
with  approved  AmeriCorps  applications 
as  the  Corporation  deems  appropriate. 

(f)  The  Corporation  vfiW  make  grants 
for  training,  technical  assistance  and 
other  special  programs  described  in  part 
2524  of  this  chapter  at  the  Corporation's 
discretion. 

(g)  Matching  funds. — (1) 
Requirements.  In  addition  the  matching 
requirements  for  participant  benefits 
specified  in  §  2522.240(b)(S)  of  this 
chapter,  the  Federal  share  of  the  cost  of 
carrying  out  an  AmeriCorps  program 
that  receives  the  assistance  under  parts 
2521  through  2524  of  this  chapter, 
whether  the  assistance  is  provided 
directly  or  as  a  subgrant  from  the 
original  recipient  of  the  assistance,  may 
not  exceed  75  percent  of  such  cost. 

(2)  Calculation.  In  providing  for  the 
remaining  share  of  the  cost  of  carrying 
out  an  AmeriCorps  program,  the 
program — 

(i)  Must  provide  for  its  share  through 
a  payment  in  cash  or  in  kind,  fairly 
evaluated,  including  facilities, 
equipment,  or  services:  and 

(ii)  May  provide  for  its  share  through 
State  sources,  local  sources,  or  other 
Federal  sources  (other  than  funds  made 
available  by  the  Corporation). 

(3)  Waiver.  The  Corporation  reserves 
the  right  to  waive,  in  whole  or  in  part, 
the  requirements  of  paragraph  (g)(1)  of 
this  section. 

(h)  Administrative  costs.  (1)  Grants  or 
transfers  of  funds  made  under  this  part 
are  subject  to  the  five  percent  limitation 
on  administrative  costs  specified  in 
§  2540.110  of  this  chapter. 

(2)  Rules  on  use.  States  or  other 
grantmaking  entities  that  make 
subgrants  to  programs  may  retain  no 
more  than  one-half  of  the  five  percent 
maximum  administrative  costs  allowed 
for  each  Corporation  grant. 

PART  2522— AMERICORPS 
PARTICIPANTS.  PROGRAMS,  AND 
APPUCANTS 

Subpart  A— Minimum  Requirements  and 
Program  Typoa 

Sec. 

2522.100    What  are  the  minimum 

requirements  that  every  AmeriCorps 

program,  regardleM  of  type,  must  meet? 
2522.110    What  types  of  AmeriCorps 

program*  are  eligible  to  compete  for 

AmeriCorps  grants? 


Subpart  B— Partidpam  EllgibWiy, 
Requirements  and  BanefWa 

2522.200  What  are  the  eligibUity 
requirements  for  AmeriCorps 
participants? 

2522.210    How  are  AmeriCorps  participants 
recruited  and  selected? 

2522.220    What  are  the  required  terms  of 
service  for  AmeriCorps  participants,  and 
may  they  serve  for  more  than  one  teimT 

2522.230    Under  what  circumstances  may 
AmeriCorps  participants  be  released 
from  completing  a  term  of  service,  and 
what  are  the  consequences? 

2522.240    What  benefiU  do  AmeriCorps 
participants  serving  in  approved 
AmeriCorps  positions  receive? 

2522.250    What  other  benefits  do 

AmeriCorps  participants  serving  in 
approved  AmeriCorps  positions  receive? 

Subpart  C— Application  Raquirsments 

2522.300    What  are  the  application 

requirements  for  AmeriCorps  program 
grants? 

2522.310    What  are  the  application 
requirements  for  AmeriCorps 
educational  awards  only? 

2522.320    May  an  applicant  submit  more 
than  one  application  to  the  Corporation 
for  the  same  prr>gram  at  the  same  time? 

Subpart  D— Salactlon  of  AnrtariCorps 
Programs 

2522.400    How  will  the  basic  selection 

criteria  be  applied? 
2522.410    What  are  the  basic  selection 

criteria  for  AmeriCorps  programs? 
2522.420    Can  a  State's  application  for 

formula  funds  be  rejected? 

Subpart  E— Monitoring  and  Evaluation 
Requirements 

2522.500    What  are  the  purposes  of 

monitoring  and  evaluation? 
2522.510    How  will  mdividual  AmeriCorps 

programs  be  evaluated? 
2522.520    What  types  of  activities  will 

programs  be  required  to  undertake  In 

order  to  monitor  and  evaluate  their 

effectiveness? 
2522.530    What  types  of  activities  will 

States  or  grantmaking  entities  be 

required  to  undertake  in  order  to  monitor 

and  evaluate  the  effectiveness  of  their 

subgrantees? 
2522.540    Are  programs  or  States/ 

grantmaking  entities  required  to  perform 

independent  evaluations? 
2522.550    What  types  of  activities  will  the 

Corporation  be  required  to  undertake  in 

order  to  evaluate  the  overall  success  of 

the  AmeriCorps  programs? 
2522.560    Will  information  on  Individual 

participants  be  kept  confidential? 
Authority:  42  U.S.C  12501  etseq. 

Subpart  A— Minimum  Requirements 
•nd  Program  Type* 

12522.100    What  ara  the  minimum 
requiramants  that  every  AmariCerpa 
program,  raganllaee  of  type,  muat  meet? 

Although  a  wide  range  of  programs 
may  be  eligible  to  apply  for  and  receive 


support  from  the  Corporation,  all 
AmeriCorps  programs  must  meet  certain 
minimum  program  requirements.  These 
requirements  apply  regardless  of 
whether  a  program  is  supported  directly 
by  the  Corporatien  or  through  a 
subgrant.  All  AmeriCorps  programs 
must: 

(a)  Address  educational,  public  safety, 
human,  or  environmental  needs,  and 
provide  a  direct  and  demonstrable 
benefit  that  is  valued  by  the  community 
in  which  the  service  is  performed; 

fb)  Perform  projects  tJiat  are  designed, 
implemented,  and  evaluated  with 
extensive  and  broad-based  local  input, 
including  consultation  with 
representatives  from  the  community 
served,  participants  (or  potential 
participants)  in  the  program, 
community-based  agencies  with  a 
demonstrated  record  of  experience  in 
providing  services,  and  local  labor 
organizations  representing  employees  of 
project  sponsors  (if  such  entities  exist  in 
the  area  to  be  served  by  the  program); 

(c)  Obtain,  in  the  case  of  a  program 
that  also  proposes  to  serve  as  the 
sponsor,  the  written  concurrence  of  any 
local  labor  organization  representing 
employees  of  the  project  sponsors  who 
are  engaged  in  the  same  or  substantially 
similar  work  as  that  proposed  to  be 
carried  out  by  the  AmeriCorps 
participant; 

(d)  Establish  and  provide  outcome 
objectives,  including  a  strategy  for 
achieving  these  objectives,  upon  which 
self-assessment  and  Corporation- 
assessment  of  progress  can  rest.  Such 
assessment  will  be  uaed  to  help 
determine  the  extent  to  which  the 
program  has  had  a  positive  impact: 

(1)  On  communities  and  persons 
served  by  the  projects  performed  by  the 
proQ-am; 

(2)  On  participants  who  take  part  in 
the  projects;  and 

(3j  In  such  other  areas  as  the  program 
or  Corporation  may  specify; 

(e)  Strengthen  communities  and 
encourage  mutual  respect  and 
cooperation  among  citizens  of  different 
races,  ethnicities,  socioeconomic 
backgrounds,  educational  levels,  both 
men  and  women  and  individuals  with 
disabilities; 

(f)  Agree  to  seek  actively  to  include 
participants  from  the  communities  in 
which  projects  are  conducted,  as  well  as 
individuals  of  different  races  and 
ethnicities,  socioeconomic  backgrounds, 
educational  levels,  both  men  and 
women  as  well  as  individuals  with 
disabilities  unless  a  program  design 
requires  emphasizing  the  recruitment  of 
participants  who  share  a  specific 
characteristic  or  background.  In  no  case 
may  a  program  violate  the 
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nondisc  hnination,  nonduplication  and 
nondisp  acement  rules  governing 
participi  nt  selection  described  in  part 
2540  of  1  lis  chapter.  In  addition, 
program  i  are  encouraged  to  establish,  if 
consistei  it  with  the  purposes  of  the 
program,  an  intergenerational 
component  that  combines  students,  oul- 
of-school  youths,  and  older  adults  as 
particip^ts; 

(g)(l)  Determine  the  projects  in  which 
participt  nts  will  serve  and  establish 
minimui  n  qualifications  that 
individu  als  must  meet  to  be  eligible  to 
participc  te  in  the  program;  these 
qualifica  lions  may  vary  based  on  the 
specific  asks  to  be  performed  by 
participc  nts.  Regardless  of  the 
educatiotial  level  or  background  of 
participants  sought,  programs  are 
encouraged  to  select  inchviduals  who 
posses  liadership  potential  and  a 
commiti|ient  to  me  goals  of  the 
AmeriCdrps  program.  In  any  case, 
programs  must  select  participants  in  a 
non-partisan,  non-political,  non- 
discriminatory manner,  ensuring  fair 
access  tq  participation.  In  addition, 
programs  are  required  to  ensure  that 
they  do  Aot  displace  any  existing  paid 
employe  ;s  as  provided  in  part  2540  of 
this  cha|  ter.  To  this  end,  programs  may 
not  selec  I  any  prospective  participant 
who  is  01  was  previously  employed  by 
a  prospe  live  project  sponsors  within 
six  mont  is  of  the  time  of  enrollment  in 
the  progi  am. 

(2)  In  Addition,  all  programs  are 
required  to  comply  with  any  pre-service 
orientation  or  training  period 
requirennnts  established  by  the 
Corporation  to  assist  in  the  selection  of 
motivatefl  participants.  Finally,  all 
programi  must  agree  to  select  a 
percentage  (to  be  determined  by  the 
Corporadon)  of  the  participants  for  the 
program  prom  among  prospective 
participaits  recruited  by  the 
Corporation  or  State  Commissions 
under  part  2532  of  this  chapter.  The 
Corporation  may  also  specify  a 
minimui|i  percentage  of  participants  to 
be  selected  from  the  national  leadership 
pool  esta  3hshed  under  §  2322.120.  The 
Corporat  on  may  vary  either  percentage 
for  diffei  mt  types  of  AmeriCorps 
pro0ami ; 

(h)  Pre  dde  reasonable 
accommi  tdation,  including  auxiliary 
aids  and  services  (as  defined  in  section 
3(1)  of  ti  e  Americans  with  Disabilities 
Act  of  U  90  (42  U.S.C.  12102(1]))  based 
on  the  in  dividualized  need  of  a 
participt  nt  who  is  a  qualified  individual 
with  a  dBability  (as  defined  in  section 
101(8)  olsuch  Act  (42  U.S.C.  12111(8)). 
For  the  purpose  of  complying  with  this 
provisioi  i,  AmeriCorps  programs  may 
apply  foi  additional  financial  assistance 
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from  the  Corporation  pursuant  to 
§2524.50  of  this  chapter; 

(i)  Use  service  experiences  to  help 
participants  achieve  the  skills  and 
education  needed  for  productive,  active 
citizenship,  including  the  provision,  if 
appropriate,  of  structured  opportunities 
for  participants  to  reflect  on  their 
service  experiences.  In  addition,  ell 
programs  must  encourage  every 
participant  who  is  eligible  to  vote  to 
register  prior  to  completing  a  term  of 
service; 

(j)  Provide  participants  in  the  program 
with  the  training,  sldlls,  and  knowledge 
necessary  to  perform  the  tasks  required 
in  their  respective  projects,  including,  if 
appropriate,  specific  training  in  a 
particular  field  and  background 
information  on  the  community, 
including  why  the  service  projects  are 
needed; 

(k)  Provide  support  services — 

(1)  To  participants  who  are 
completing  a  term  of  service  and  making 
the  transition  to  other  educational  and 
career  opportunities;  and 

(2)  To  those  participants  who  are 
school  dropouts  in  order  to  assist  them 
in  earning  the  equivalent  of  a  high 
school  diploma; 

(1)  Ensure  that  participants  serving  in 
approved  AmeriCorps  positions  receive 
the  Hving  allowance  and  other  benefits 
described  in  §§  2521.240  through 
2521.250  of  this  chapter,  including  a 
living  allowance  and  other  benefits; 

(m)  Describe  the  manner  in  which  the 
AmeriCorps  educational  awards  will  be 
apportioned  among  individuals  serving 
in  the  program.  If  a  program  proposes  to 
provide  such  benefits  to  less  than  100 
percent  of  the  participants  in  the 
program,  the  program  must  provide  a 
compelling  rationale  for  determining 
which  participants  will  receive  the 
benefits  and  which  participants  will 
not.  AmeriCorps  programs  are  strongly 
encouraged  to  offer  alternative  post- 
service  benefits  to  participants  who  will 
not  receive  AmeriCorps  educational 
awards; 

(n)  Agree  to  identify  the  program, 
through  the  use  of  logos,  common 
application  materials,  and  other  means, 
as  part  of  a  larger  national  effort  (to  be 
specified  by  the  Corporation)  and  to 
participate  in  other  activities  such  as 
common  opening  ceremonies  (including 
the  administration  of  a  national  oath  or 
affirmation),  service  days,  and 
conferences  designed  to  promote  a 
national  identity  for  all  AmeriCorps 
programs  and  participants,  including 
those  participants  not  receiving 
AmeriCorps  educational  awards.  This 
provision  does  not  preclude  an 
AmeriCorps  program  from  continuing  to 
use  its  ovm  name  as  the  primary 


identification,  or  fitim  using  its  name, 
logo,  or  other  identifying  materials  on 
uniforms  or  other  items; 

(o)  Agree  to  begin  operations  at  such 
times  as  the  Corporation  may  reasonably 
require  and  to  comply  with  any 
restrictions  the  Corporation  may 
estabUsh  as  to  the  length  of  time 
(subsequent  to  the  starting  date(s)  of  a 
program)  that  the  program  may  take  to 
fill  an  approved  AmeriCorps  position 
left  vacant  due  to  attrition; 

(p)  Prior  to  receiving  Corporation 
support,  comply  with  all  evaluation 
procedures  specified  by  the 
Corporation,  as  explained  in 
§§  2522.500  through  2522.560; 

(q)  In  the  case  of  a  program  receiving 
funding  directly  from  the  Corporation, 
consult  with  and  coordinate  activities 
with  the  State  Commission  for  the  State 
in  which  the  program  operates;  and 

(r)  Address  any  other  requirements  as 
specified  by  the  Corporation. 

S  2522.110    What  type*  of  AmeriCorp* 
programs  arc  •iigibi*  to  compete  for 
AmeriCorps  grants? 

Types  of  AmeriCorps  programs 
eligible  to  compete  for  AmeriCorps 
grants  include  the  following: 

(a)  Specialized  skills  programs.  (1)  A 
service  program  that  is  targeted  to 
address  specific  educational,  public 
safety,  human,  or  environmental  needs 
and  that — 

(i)  Recruits  individuals  with  special 
skills  or  provides  specialized  pre- 
service  training  to  enable  participants  to 
be  placed  individually  or  in  teams  in 
positions  in  which  the  participants  can 
meet  such  needs;  and 

(ii)  If  consistent  with  the  purposes  of 
the  program,  brings  participants 
together  for  additional  training  and 
other  activities  designed  to  foster  civic 
responsibihty.  increase  the  skills  of 
participants,  and  improve  the  quality  of 
the  service  provided. 

(2)  A  preprofessional  training  program 
in  which  students  enrolled  in  an 
institution  of  higher  education — 

(i)  Receive  training  in  specified  fields, 
which  may  include  classes  containing 
ser\'ice-leaming; 

(ii)  Perform  service  related  to  such 
training  outside  the  classroom  during 
the  school  term  and  during  summer  or 
other  vacation  periods;  and 

(iii)  Agree  to  provide  service  upon 
graduation  to  meet  educational,  public 
safety,  human,  or  environmental  needs 
related  to  such  training. 

(3)  A  professional  corps  program  that 
recruits  and  places  qualified 
participants  in  positions — 

(i)  As  teachers,  nurses  and  other 
health  care  providers,  police  officers, 
early  childhood  development  staff. 


engineers,  or  other  professionals 
providing  service  to  meet  educational, 
public  safety,  human,  or  environmental 
needs  in  communities  with  an 
inadequate  number  of  such 
professionals; 

(ii)  That  may  include  a  salary  in 
excess  of  the  maximum  living  allowance 
authorized  in  §  2522.240(b)(2);  and 

(iii)  That  are  sponsored  by  public  or 
private  nonprofit  employers  who  agree 
to  pay  100  percent  of  the  salaries  and 
benefits  (other  than  any  AmeriCorps 
educational  award  from  the  National 
Service  Trust)  of  the  participants. 

(b)  Specialized  senice  pmgrams.  (1) 
A  community  service  program  designed 
to  moet  the  needs  of  rural  communities, 
using  teams  or  individual  placements  to 
address  the  development  needs  of  rural 
communities  and  to  combat  rural 
poverty,  including  health  care, 
education,  and  job  training. 

(2)  A  program  that  seeks  to  eliminate 
hunger  in  communities  and  rural  areas 
through  service  in  projects — 

(i)  Involving  fooa  banks,  food 
pantries,  and  nonprofit  organizations 
that  provide  food  during  emergencies; 

(ii)  Involving  the  gleaning  of  prepared 
and  unprepared  food  that  would 
otherwise  be  discarded  as  unusable  so 
that  the  usable  portion  of  such  food  may 
be  donated  to  food  banks,  food  pantries, 
and  other  nonprofit  organizations; 

(iii)  Seeking  to  address  the  long-term 
causes  of  hunger  through  education  and 
the  delivery  of  appropriate  services;  or 

(iv)  Providing  training  in  basic  health, 
nutrition,  and  life  skills  necessary  to 
alleviate  hunger  in  communities  and 
rural  areas. 

(3)  A  program  in  which  economically 
disadvantaged  individuals  who  are 
between  the  ages  of  16  and  24  years  of 
age,  inclusive,  are  provided  with 
opportunities  to  perform  service  that, 
while  enabling  such  individuals  to 
obtain  the  education  and  employment 
skills  necessary  to  achieve  economic 
self-sufficiency,  will  help  their 
communities  meet — 

(i)  The  housing  needs  of  low-income 
families  and  the  homeless;  and 

(ii)  The  need  for  community  facilities 
in  low-income  areas. 

(c)  Community-development 
programs.  (1)  A  community  corps 
program  that  meets  educational,  public 
safety,  human,  or  environmental  needs 
and  promotes  greater  community  unity 
through  the  use  of  organized  teams  of 
participants  of  varied  social  and 
economic  backgrounds,  skill  levels, 
physical  and  developmental 
capabilities,  ages,  ethnic  backgrounds, 
or  genders. 

(2)  A  program  that  is  administered  by 
a  combination  of  nonprofit 


organizations  located  in  a  low-income 
area,  provides  a  broad  range  of  services 
to  residents  of  such  an  area,  is  governed 
by  a  board  composed  in  significant  part 
of  low-income  individuals,  and  is 
intended  to  provide  opportimities  for 
individuals  or  teams  of  individuals  to 
engage  in  commimity  projects  in  such 
an  area  that  meet  unaddressed 
community  and  individual  needs, 
including  projects  that  would — 

(i)  Meet  the  needs  of  low-income 
children  and  youth  aged  18  and 
younger,  such  as  providing  after-school 
"safe-places,"  including  schools,  with 
opportunities  for  learning  and 
recreation;  or 

(ii)  Be  directed  to  other  important 
unaddressed  needs  in  such  an  area. 

(d)  Programs  that  expand  senice 
program  capacity.  (1)  A  program  that 
provides  specialized  training  to 
individuals  in  service-learning  and 
places  the  individuals  after  such 
training  in  positions,  including 
positions  as  service-learning 
coordinators,  to  facilitate  service- 
learning  in  programs  eligible  for  funding 
under  Serve-America. 

(2)  An  AmeriCorps  entrepreneur 
program  that  identifies,  recruits,  and 
trains  gifted  young  adults  of  all 
backgrounds  and  assists  them  in 
designing  solutions  to  community 
problems. 

(e)  Campus-based  programs.  A 
campus-based  program  that  is  designed 
to  provide  substantial  service  in  a 
community  during  the  school  term  and 
during  summer  or  other  vacation 
periods  through  the  use  of — 

(1)  Students  who  are  attending  an 
institution  of  higher  education, 
including  students  participating  in  a 
work-study  program  assisted  under  part 
C  of  title  IV  of  the  Higher  Education  Act 
of  1965  (42  U.S.C.  2751  et  sea.); 

(2)  Teams  composed  of  such  students; 
or 

(3)  Teams  composed  of  a  combination 
of  such  students  and  community 
residents. 

(0  Intergenerational  programs.  An 
intergenerational  program  that  combines 
students,  out-of-school  youths,  and 
older  adults  as  participants  to  provide 
needed  community  services,  including 
an  intergenerational  component  for 
other  AmeriCorps  programs  described 
in  this  subsection. 

(g)  Youth  development  programs.  A 
full-time,  year-round  youth  corps 
program  or  full-time  summer  youth 
corps  program,  such  as  a  conservation 
corps  or  youth  service  corps  (including 
youth  corps  programs  under  subtitle  I, 
the  Public  Lands  Corps  established 
under  the  Pubhc  Lands  Corps  Act  of 
1993.  the  Urban  Youth  Corps 
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established  under  wctiaa  106  of  the 
National  and  Community  Service  Trust 
Act  of  1993,  and  other  conservation 
corps  or  youth  service  cwps  that 
perform  service  on  Federal  or  other 
public  lands  or  on  Indian  lands  or 
Hawaiian  home  lands),  that: 

(1)  Undertakes  meaningful  service 
projects  with  visible  public  benefits, 
including  natural  resource,  urban 
renovation,  or  human  services  projects; 

(2)  Includes  as  participants  youths 
and  young  adults  between  the  ages  of  16 
and  25,  inclusive,  including  out-of- 
school  youths  and  other  disadventaged 
youths  (such  as  youths  with  limited 
basic  skills,  youths  in  foster  care  who 
are  becoming  too  old  for  foster  care, 
youths  of  limited  English  proficiency, 
homeless  youths,  and  youths  who  are 
individuals  with  disabilities)  who  are 
between  those  ages;  and 

(3)  Provides  those  participants  who 
are  youths  and  young  adults  with — 

(i)  Crew-based,  hi^ly  structured,  and 
adult-supervised  work  experience,  life 
skills,  education,  career  guidance  and 
counseling,  emplo3rment  training,  and 
support  services;  and 

(ii)  The  opportunity  to  develop 
citizenship  values  and  skills  through 
service  to  their  community  and  the 
United  States. 

(h)  Individualized  placement 
pmg^ams.  An  individualized  placement 
program  that  includes  regular  group 
activities,  such  as  leadership  training 
and  special  service  projects. 

(i)  Other  programs.  Such  other 
AmeriCorps  programs  addressing 
educational,  public  safety,  human,  or 
environmental  needs  as  the  Corporation 
may  designate. 

Subpart  B— Participant  EligibiiHy. 
Requirements  and  Berwnta 

f  2522.200    What  ars  tha  atigibilrty 
rcquirementa  tor  AmeriCorps  panlcipanta? 

(a)  An  AmeriCorps  participant  must 
be  17  years  of  age  or  older  at  the 
commencement  of  service  (unless  the 
participant  is  in  a  youth  corps  described 
in  §  2522.n0{a)(l)(ii),  in  which  case  the 
participant  must  be  between  the  ages  of 
16  and  25,  inclusive). 

(b)  An  AmeriCorps  participant  must 
either  have  a  high  school  diploma  or  its 
equivalent  (including  an  alternative 
diploma  or  certificate  for  those 
individuals  with  disabihties  for  whom 
such  an  alternative  diploma  or 
certificate  is  appropriate)  or  agree  to 
obtain  a  high  school  diploma  or  its 
equivalent.  However,  if  the  program  in 
which  the  individual  seeks  to  become  a 
participant  conducts  an  independent 
evaluation  demonstrating  that  an 
individual  is  incapable  of  obtaining  a 
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high  school  diploma  or  Its  equivalent, 
the  C  orporation  may  waive  this 
requ:  rement. 

(c)  Unless  an  individual  is  enrolled  in 
an  in  stitutim  of  higher  education  on  an 
abilil  y  to  benefit  basis  and  is  considered 
eligible  for  funds  under  section  484  of 
the  Higher  Education  Act  of  1965  (20 
U.S.C.  1091),  he  or  she  may  not  have 
drop  )ed  out  of  elementary  or  secondary 
scho  il  in  order  to  eiuvll  as  an 

Ame  iCorps  participant 

(d)  An  AmeriCorps  participant  must 
be  a  I  itizen  or  national  of  the  United 
State  5  or  lawful  permanent  resident 
alien  of  the  United  States. 

1252  L210    How  are  AmeriCerpa 
panic  Ipanta  raeniltad  and  — lactatf? 

(a)  Local  recruitment  and  selection.  In 
genei  al,  AmeriCbrps  participants  will  be 
selec  ed  locally  by  an  approved 

Amei  iCorps  program,  and  the  selection 
ditei  ia  will  vary  vridely  among  the 
diffei  ent  programs.  Nevertheless, 
Amei  iCorps  programs  must  select  their 
partii  ipants  in  a  feir  and  non- 
discr  minatory  manner  which  complies 
with  jart  2542  of  this  chapter.  In 
selec  ing  participants,  programs  must 
also  <  ompjy  with  the  recruitment  and 
selec  ion  requirements  specified  in  this 
secti(  n. 

(b)  1)  National  and  State  recruitment 
and  i  election.  The  Corporation  and  each 
State  Commission  will  establish  a 
syste  n  to  recruit  individuals  who  desire 
to  perform  national  service  and  to  assist 
the  p  ecement  of  these  individuals  in 
appn  ved  AmeriCorps  positions,  which 
may  nclude  positions  available  imder 
titles  I  and  n  of  the  Domestic  Volunteer 
Servi  :e  Act  of  1973  (42  U.S.Q  4951  et 
seq.).  TTie  national  and  State 

recTU  tment  and  placement  system  will 
be  de  signed  and  operated  according  to 
Corpi  iration  guidelines. 

(2)  Dissemination  of  information.  The 
Corp<  iration  and  State  Commissions  will 
disse  ninate  information  regarding 
avail  ble  approved  AmeriCorps 
posit  ons  through  cooperation  with 
secor  dary  schools,  institutions  of  higher 
educ)  tion,  employment  strvice  offices. 
State  vocational  rehabilitation  agencies 
wiLhi  1  the  meaning  of  the  Rehabilitation 
Act  0  1973  (29  U.S.C.  701  et  seq.)  and 
other  State  agencies  that  primarily  serve 
quali  led  individuals  with  disabilities, 
and  c  :her  appropriate  entities, 
parti(  ularly  those  organizations  that 
provi  le  outreach  to  disadvantaged 
youti:  s  and  youths  who  are  qualified 
indiv  duals  with  disabilities. 

(c)  \'ational  leadership  pool.  [1] 
Selec  ion  and  training.  From  among 
indiv  duals  recruited  under  paragraph 
(b)  ofthis  section,  the  Corporation  may 
seleci  individuals  with  significant 
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leadership  potential,  as  determined  by 
the  Corporation,  to  receive  spedal 
training  to  enhance  their  leadership 
ability.  The  leadership  training  wiU  be 
provided  by  the  Corporation  directly  or 
through  a  grant  or  contract  as  the 
Corporation  determines. 

(2)  Emphasis  on  certain  individuals. 
In  selecting  individuals  to  receive 
leadership  training  under  this  provision, 
the  CorpOTation  will  make  special 
efforts  to  select  individuals  who  have 
served — 

(1)  In  the  Peace  Corps; 

(ii)  As  VISTA  volunteers; 

(iii)  As  participants  In  AmeriCorps 
programs  receiving  assistance  under 
parts  2520  through  2524  of  this  chapter; 

(iv)  As  participants  in  National 
Service  Demonstration  programs  that 
received  assistance  from  the 
Commission  on  National  and 
Community  Service;  or 

(v)  As  members  of  the  Armed  Forces 
of  the  United  States  and  who  were 
honorably  discharged  from  such  service. 

(3)  Assignment.  At  the  request  of  a 
program  that  receives  assistance,  the 
Corporation  may  assign  an  individual 
who  receives  leadership  training  imder 
paragraph  (c)(1)  of  this  section  to  work 
with  the  prognun  in  a  leadership 
position  and  carry  out  assignments  not 
otherwise  performed  by  regular 
participants.  An  individual  assigned  to 
a  program  will  be  considered  to  be  a 
participant  of  the  program. 

12522.220    What  are  the  required  tema  of 
sarvica  for  AnMrlCorpa  partictparrta,  and 
may  they  serve  tor  mora  than  one  tarmT 

(a)  Term  of  service.  In  order  to  be 
eligible  for  the  educational  award 
described  in  §  2522.240(a),  participants 
serving  in  approved  AmeriCorps 
positions  must  complete  a  term  of 
service  as  defined  in  this  section: 

(1)  Full-time  ser\'ice.  1,700  hours  of 
service  during  a  period  of  not  less  than 
nine  months  and  not  more  than  one 
year. 

(2)  Part-time  service.  900  hours  of 
service  during  a  period  of  not  more  than 
two  years,  or,  if  the  individual  is 
enrolled  in  an  institution  of  higher 
education  while  performing  all  or  a 
portion  of  the  service,  not  more  than 
three  years. 

(3)  Reduced  part-time  term  of  service. 
The  Corporation  may  reduce  the 
number  of  hours  required  to  be  served 
in  order  to  receive  an  educational  award 
for  certain  part-time  participants  serving 
in  approved  AmeriCorps  positions.  In 
such  cases,  the  educational  award  will 
be  reduced  in  direct  proportion  to  the 
reduction  in  required  hours  of  service. 
These  reductions  may  be  made  for 
summer  programs,  for  categories  of 


participants  in  certain  approved 
AmeriCorps  programs  and  on  a  case-by- 
case,  individual  basis  as  the  Corporation 
deems  prudent. 

(b)  Restriction  on  multiple  terms. 
While  there  is  no  limit  on  the  number 
of  terms  an  individual  may  serve  in  one 
or  more  AmeriCorps  program,  an 
AmeriCorps  participant  may  only 
receive  the  benefits  described  in 

§§  2522.240  tiirough  2522.250  for  the 
first  two  successfully-completed  terms 
of  service,  regardless  of  whetiier  those 
terms  were  served  on  a  full-,  part-,  or 
reduced  part-time  basis. 

(c)  Eligibility  for  second  term.  A 
participant  will  only  be  eligible  to  serve 
a  second  or  additional  term  of  service  if 
that  individual  has  received  satisfactory 
performance  review(s)  for  any  previous 
term(s)  of  service.  Mere  eUgibility  for  a 
second  or  further  term  of  service  in  no 
way  guarantees  a  participant  selection 
orplacement. 

(d)  Participant  performance  review. 
For  the  purposes  of  determining  a 
participant's  eligibility  for  a  second  or 
additional  term  of  service  and/or  for  an 
AmeriCorps  educational  award,  each 
AmeriCorps  program  will  evaluate  the 
performance  of  a  participant  mid-term 
and  upon  completion  of  a  participants 
term  of  service.  The  end-of-term 
performance  evaluation  will  assess  the 
following: 

(1)  Whether  the  participant  has 
completed  the  required  number  of  hours 
desaibed  in  paragraph  (a)  of  this 
section; 

(2)  Whether  the  participant  has 
satisfactorily  completed  assignments, 
tasks  or  projects;  and 

(3)  Whether  the  participant  has  met 
any  other  performance  criteria  which 
had  been  clearly  communicated  both 
orally  and  in  writing  at  the  beginning  of 
the  term  of  service. 

(e)  Grievance  procedure.  Any 
AmeriCorps  participant  wishing  to 
contest  a  program's  ruling  of 
unsatisfactory  performance  may  file  a 
grievance  according  to  the  procedures 
set  forth  in  part  2540  ofthis  chapter.  If 
that  grievance  procedure  or  subsequent 
binding  arbitration  procedure  finds  that 
the  participant  did  in  fact  satisfactorily 
complete  a  term  of  service,  then  that 
individual  will  be  eligible  to  receive  an 
educational  award  and/or  be  eligible  to 
serve  a  second  term  of  service. 

S  2522.230    Under  what  cireumatanoaa  may 
AmariCorpa  partielpanta  be  ralaaaad  from 
completing  a  tann  of  aarvioa,  and  what  are 
the  conaaquancea? 

In  general,  AmeriCorps  programs  have 
the  authority  to  release  participants 
serving  in  approved  AmeriCorps 
positions  from  completing  a  term  of 


service  for  two  reasons:  for  compelling 
personal  circumstances  as  demonstrated 
by  the  participant  or  for  cause. 

(a)  Release  for  compelling  personal 
circumstances.  In  general,  AmeriCorps 
programs  have  the  authority  to  define 
the  drcimistances  by  which  a 
participant  may  be  released  for 
compelling  personal  circumstances. 
Propams  wishing  to  release  participants 
serving  in  approved  AmeriCorps 
positions  may  elect  either — 

(1)  To  grant  the  release  and  provide  a 
portion  of  the  educational  award  equal 
to  the  portion  of  the  term  served;  or 

(2)  To  permit  the  participant  to 
temporarily  suspend  performance  of  the 
term  of  service  for  a  period  of  up  to  two 
years  (and  such  additional  period  as  the 
Corporation  may  allow  for  extenuating 
circumstances)  and,  upon  completion  of 
such  period,  to  allow  the  participant  to 
return  to  the  program  with  which  he  or 
she  was  serving  or  to  a  similar 
AmeriCorps  program  with  the  assistance 
of  the  Corporation,  in  order  to  complete 
the  remainder  of  the  term  of  service  and 
obtain  the  entire  AmeriCorps 
educational  award. 

(b)  Release  for  cause.  AmeriCorps 
programs  have  the  authority  to  define 
the  circumstances  by  which  a 
participant  may  be  released  for  cause, 
except  as  specified  in  paragraph  (b)(1)  of 
this  section.  AmeriCoips  programs  must 
establish  a  written  policy  to  be  signed 
both  by  the  participant  and  the  program 
directors  that  clearly  states  the 
circumstances  under  which  participants 
may  be  released  for  cause.  Examples  of 
conduct  which  programs  may  dM:ide 
constitutes  grounds  for  release  for  cause 
Include  chronic  truancy,  consistent 
failure  to  follow  directions,  and  failure 
to  adhere  to  program  rules  and 
guidelines.  Under  no  circumstances 
may  a  participant's  disabiUty  constitute 
grounds  for  release  for  cause. 

(1)  Circumstances  requiring  release 
for  cause.  AmeriCorps  programs  are 
required  to  release  for  cause  any 
participant  who  is  convicted  of  a  felony 
during  a  term  of  service.  Any 
participant  who  is  officially  charged 
with  a  violent  fislony  (e.g.,  rape  or 
homicide),  or  sale  or  distribution  of  a 
controlled  substance,  or  any  participant 
convicted  of  the  possession  of  a 
controlled  substance,  will  have  his  or 
her  service  suspended  without  a  living 
allowance  and  without  receiving  credit 
for  hours  missed.  Any  individual  whose 
service  was  suspended  because  of  being 
charged  with  a  violent  felony  or  sale  or 
distribution  of  a  controlled  substance 
may  resume  service  if  he  or  she  is  found 
not  guilty  or  if  such  charge  is  dismissed. 
Any  Individual  whose  service  was 
suspended  because  of  being  convicted 


of  a  first  offense  of  the  possession  of  a 
controlled  substance  may  resume 
service  by  demonstrating  that  he  or  she 
has  enrolled  in  an  approved  drug 
rehabilitation  program.  A  person 
convicted  of  a  second  or  third 
possession  of  a  controlled  substance 
may  resume  service  by  demonstrating 
successful  completion  of  a  rehabilitation 
proraam. 

(2)  Impact  of  release  for  cause.  A 
participant  released  for  cause  may  not 
receive  any  portion  of  the  AmeriCorps 
educational  award.  In  addition,  any 
individual  released  for  cause  who 
wishes  to  reapply  to  the  program  from 
which  he  or  she  was  released  or  to  any 
other  AmeriCorps  program  is  required 
to  disclose  the  release  to  that  program. 
Failure  to  disclose  to  an  AmeriCorps 
program  any  history  of  having  been 
released  for  cause  from  another 
AmeriCorps  program  will  render  an 
individual  ineligible  to  receive  the 
AmeriCorps  educational  award, 
notwithstanding  whether  or  not  that 
individual  successfully  completes  the 
term  of  service. 

(3)  Grievance  procedure.  Any 
AmeriCorps  participant  wishing  to 
contest  a  program  decision  to  release 
that  participant  for  cause  may  file  a 
grievance  according  to  the  procedures 
set  forth  in  part  2540  of  this  chapter. 
Pending  the  resolution  of  such 
grievance  procedure,  a  program  may 
suspend  the  service  of  tnat  participant. 
If  the  initial  grievance  procedure  or 
subsequent  binding  arbitration 
proceedings  find  that  there  was  not 
cause  for  release,  the  AmeriCorps 
program  must  reinstate  the  participant: 
moreover,  the  program  must  credit  the 
participant  witii  any  service  hours 
missed  and  pay  the  participant  the  full 
amount  of  any  living  allowance  the 
participant  did  not  receive  as  a  result  of 
such  suspension.  The  Corporation 
retains  the  discretion  to  determine 
whether  Corporation  funds  may  be  used 
to  pay  the  living  allowance  vtrithheld 
during  a  participant's  suspension. 

12522.240    What  banaflta  do  AmariCorpa 
participanta  aarving  in  approved 
AmariCorpa  poaMona  receive? 

(a)  AmeriCorps  Educational  Awards. 
An  individual  serving  in  an  approved 
AmeriCorps  position  "fill  receive  an 
educational  award  fit)m  the  National 
Service  Trust  upon  successful 
completion  of  each  of  up  to  two  terms 
of  service  as  defined  in  §  2522.220. 

(b)  Living  allowances— (I)  Amount. 
Subject  to  the  provlsions'of  this  part, 
any  individual  who  participates  on  a 
full-time  basis  in  an  AmeriCorps 
program  carried  out  using  assistance 
provided  under  $  2521.30  ofthis  chapter 


1226 


Federal  Register  /  VoL  59  N< .  5  /  Friday.  January  7,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59  No.  5  /  Friday.  January  7.  1994  /  Proposed  Rules 


1227 


will  receive  a  Irving  allowance  in  an 
amount  equal  to  or  greater  than  the 
average  annual  subsistence  allowance 
provided  to  VISTA  voluntefers  under 
section  105  of  the  Domestic  Volunteer 
Service  Act  of  1973  (42  U.S.C  4955). 
This  requirement  will  not  apply  to  any 
program  that  was  in  existence  prior  to 
September  21. 1993  (the  date  of  the 
enactment  of  the  National  and 
Commimity  Service  Trust  Act  of  1993) 
or  to  any  program  which  receives  only 
educational  awards  from  the 
Corporation. 

(2)  Maximum  living  allowance.  With 
the  exception  of  a  professional  corps 
described  in  §2521. 11 0(b)(3)  of  this 
chapter,  the  AmeriCorps  living 
allowances  may  not  exceed  200  pe.'rcnt 
of  the  average  annual  subsistence 
allowance  provided  to  VISTA 
volunteers  under  section  105  of  the 
Domestic  Volunteer  Service  Act  of  1973 
(42  U.S.C.  4955).  A  professional  corps 
AmeriCorps  program  may  provide  a 
stipend  in  excess  of  the  maximum, 
subject  to  the  following  conditions: 

(ij  Corporation  assistance  may  not  be 
used  to  pay  for  any  portion  of  the 
allowance;  and 

(11)  The  program  must  be  operated 
directly  by  the  applicant,  selected  on  a 
competitive  basis  by  submitting  an 
application  directly  to  the  Corporation, 
and  may  not  be  included  in  a  State's 
application  for  the  AmeriCorps  program 
funds  distributed  by  formula,  or 
competition  described  in  §  2521.30 
(a)(1)  and  (a)(2)  of  this  chapter. 

(3)  Living  allowances  for  part-time 
participants.  Programs  may.  but  are  not 
required  to.  provide  living  allowances  to 
individuals  participating  on  a  part-time 
basis  (or  a  reduced  term  of  part-time 
service  authorized  \mder 

§  2522.220(a)(3).  Such  living  allowances 
should  be  prorated  to  the  living 
allowance  authorized  in  paragraph 
(b)(1)  of  this  section  and  will  comply 
with  such  restrictions  therein. 

(4)  Wajver  or  reduction  of  living 
allowance.  The  Corporation  may,  at  its 
discretion,  waive  or  reduce  the  living 
allowance  reqxiirements  if  a  program 
can  demonstrate  to  the  satisfaction  of 
the  Corporation  that  such  requirements 
are  inconsistent  with  the  objectives  of 
the  program,  and  that  participants  will 
be  able  to  meet  the  necessary  and 
reason^le  costs  of  living  (including 
food,  housing,  and  transportation)  in  the 
area  in  which  the  program  is  located. 

(5)  Limitation  on  Federal  share. 
Excepting  the  provision  concerning 
professional  corps  in  paragraph  (b)(2)(i) 
of  this  section,  the  Federal  share, 
including  Corporaticm  and  other  Federal 
funds,  may  not  exceed  85%  of  the  total 
■mount  provided  to  an  AmeriCorps 


participadt  for  a  living  allowance  and 
may  not  exceed  85%  of  the  minimum 
required  1  ving  allowance  enumerated 
in  paragn  ih  (b)(1)  of  this  section. 

925Z2.250  WNrt  ether benefto  do 
AmertCorji  i  participants  aarving  In 
approved  i  tmartCorpa  poaitlona  raoatva? 

(a)  Chili  I  care.  Grantees  must  provide 
child  care  through  an  eligible  provider 
or  a  child  care  allowance  in  an  amoimt 
determine  d  by  the  Corporation  to  those 
full-time  ]  artidpants  who  need  child 
care  in  on  er  to  participate. 

(1)  Neet .  A  participant  is  considered 
to  need  cl  ild  care  in  order  to  participate 
in  the  pro  ;ram  if  he  or  she: 

(i)  Is  th<  parent  or  legal  guardian  of, 
or  is  actin  ;  in  loco  p>arentis  for,  a  child 
under  13 '  rho  resides  with  the 
participan  L; 

(ii)  Has  I  family  income  that  does  not 
exceed  75  percent  of  the  State's  median 
income  for  a  family  of  the  same  size; 

(iii)  At  t  le  time  of  acceptance  into  the 
program. ;  s  not  currently  receiving  child 
care  assist  wee  from  another  source, 
including  a  parent  or  guardian,  which 
would  coi  tinue  to  be  provided  while 
the  partic  pant  ser\'es  in  the  program; 
and 

(iv)  Cer  ifies  that  he  at  she  needs 
child  care  in  order  to  participate  in  the 
program. 

(2)  Prov  der  eligibility.  Eligible  child 
care  provi  lers  are  those  who  are  eligible 
child  care  providers  as  defined  in  the 
Child  Care  and  Development  Block 
&ant  Act  of  1990  (42  U.S.C.  9858n(5)). 

(3)  Chiljl  care  allowance.  The  amount 
of  the  cfail  d  care  allowance  will  be 
determine  d  by  the  Corporation  based  on 
payment  l  ttes  for  the  Child  Care  and 
Derelopm  ant  Block  Grant  Act  of  1990 
(42  U.S.C  9858c(4)(A)). 

(4)  Fedt  ral  share.  The  Corporation 
will  pay  IpO  percent  of  the  child  care 
allowance,  or,  if  the  program  provides 
child  care  through  an  eligible  provider, 
the  actualjcost  of  the  care  or  the  amovmt 
of  the  alloUance,  whichever  is  less. 

(b)  Heakh  care.  In  general,  grantees 
must  provide  a  health  care  policy 
meeting  the  minimum  or  alternative 
benefits  d  itermined  by  the  Corporation, 
to  any  ful  -time  participant  who  is 
eligible  fo  ■  health  care  benefits. 

(1)  Parti  cipant  eligibility.  A  full-time 
participan  t  is  eligible  for  health  care 
benefits  if  he  or  she  is  not  otherwise 
covered  b; '  a  health  care  policy 
providing  minimum  benefits  established 
by  the  Co]  poration  at  the  time  he  or  she 
is  accepts  1  into  a  program.  If,  as  a  result 
of  partici;  ation,  or  if,  during  the  term  of 
service,  a  >8rticipant  demonstrates  loss 
of  coverag  i  through  no  deliberate  act  of 
his  or  her  >wn,  such  as  parental  or 
spousal  \o  )  loss  or  disqualification  from 
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Medicaid,  the  participant  will  be 
eligible  for  heahh  care  benefits. 

(2)  Minimum  benefits.  The 
Corporation  will  determine  the 
minimum  benefits  that  must  be 
included  in  the  policy  provided  to 
eligible  participants. 

(3)  Alternative  benefits.  A  grantee  may 
provide  a  health  care  policy  that  does 
not  include  the  minimum  benefits  if  the 
fair  market  value,  as  determined  by  the 
Corporation,  of  the  proposed  plan  is 
equal  to  or  greater  than  a  plan  that 
includes  the  minimum  benefits. 

(4)  Federal  share.  The  Corporation 
will  pay  85%  of  the  cost  of  the  most 
affordable  policy  for  any  policy  that 
provides  minimum  benefits.  The  most 
affordable  policy  will  be  determined  by 
the  Corporation.  The  Corporation  will 
not  pay  any  share  of  the  cost  of  a  policy 
that  does  not  include  the  minimum 
benefits. 

Subpart  C — ^AppHcatton  Requirements 

12522.300    WtMrt  are  tha  application 
raquiramants  for  AmariCorps  progrsm 
granta? 

All  eligible  applicants  seeking 
AmeriCorps  program  grants  must — 

(a)  Provide  a  oescription  of  the 
specific  program(s]  being  proposed, . 
including  the  type  of  program  and  of 
how  it  meets  the  minimum  program 
requirements  described  in  §  2522.100; 
and 

(b)  Comply  with  any  additional 
requirements  as  specified  by  the 
Corporation  in  the  application  package. 

12522.310    Whet  ere  the  appHcatlon 
requiramanta  for  AmeriCorps  eifcjeational 
awarde  oniyr 

(a)  Eligible  applicants  may  apply  for 
AmeriCorps  educational  awards  only  for 
one  of  the  following  eUgible  service 
positions: 

(1)  A  positicH)  for  a  participant  in  an 
AmeriCorps  program  that: 

(i)  Is  carried  out  by  an  entity  eligible 
to  receive  support  imder  part  2521  of 
this  diapter; 

(ii)  Would  be  eligible  to  receive 
assistance  under  this  rule,  based  on 
criteria  established  by  the  Corporation, 
but  has  not  appUed  for  such  assistance; 

(2)  A  position  facihtating  service- 
learning  in  a  program  described  in  parts 
2515  through  2519  of  this  chapter. 

(3)  A  position  involving  service  as  a 
crew  leader  in  a  youth  corps  program  or 
a  similar  position  supporting  an 
AmeriCorps  program;  and 

(4)  Such  otiier  AmeriCorps  positions 
as  the  Corporation  considers  to  be 
appropriate. 

(b)  Because  programs  af^Iying  only 
for  AmeriCorps  educational  awn^ 
must,  by  definition,  meet  the  same  basic 


requirements  as  other  approved 
AmeriCorps  programs,  applicants  must 
comply  with  the  same  application 
requirements  specified  in  §  2522.300. 

f  2522.320  May  an  sppllcsnt  submit  more 
than  one  application  to  the  Corporation  for 
tha  aame  program  at  the  aama  time? 

No.  The  Corporation  will  reject  a 
second  or  subsequent  application 
submitted  if  a  project  proposed  to  be 
conducted  using  assistance  requested  by 
the  applicant  is  included  in  another 
application  already  pending  before  the 
Corporation. 

Subpart  D— Selection  of  AmeriCorps 
Programs 

§  2522.400    How  will  tha  baaic  aalaction 
criteria  be  applied? 

From  among  the  eligible  programs 
that  meet  the  minimum  program 
requirements  and  that  have  submitted 
applications  to  the  Corporation,  the 
Corporation  must  select  the  best  ones  to 
receive  funding.  Although  there  is  a 
wide  range  of  factors  that  must  be  taken 
into  account  during  the  selection 
process,  there  are  certain  fundamental 
selection  criteria  that  apply  to  all 
programs  in  each  grant  competition, 
regardless  of  whether  they  receive 
funding  or  educational  awards  directly 
or  through  subgrants.  States  and  other 
subgranting  applicants  are  required  to 
use  these  criteria  during  the  competitive 
selection  of  subgrantees.  The 
Corporation  may  adjust  the  relative 
weight  given  to  each  criterion. 
(Additional  and  more  specific  criteria 
will  be  published  in  the  applications.) 

§2522.410    What  are  tha  baaic  aalaction 
criteria  for  AmariCorpa  programa? 

The  Corporation  will  consider 
elements  relating  to  the  program  design 
and  the  capacity  of  the  organization  to 
carry  it  out;  factors  relating  to  need;  and 
whether  the  program  contributes  to 
meeting  the  Corporation's  overall  goals 
relating  to  geographic,  program  and 
participant  mix.  These  criteria  are 
discussed  in  this  section.  Additional 
detail  relating  to  these  criteria  may  be 
published  in  any  notice  of  availabiUty  of 
funding. 

(a)  Program  criteria.  The  Corporation 
will  consider  foiu'  factors  relating  to  the 
program  design:  the  quahty  of  the 
program  proposed  to  be  carried  out 
directly  by  the  applicant  or  supported 
by  a  grant  from  the  apphcant;  the 
innovative  aspects  of  (he  AmeriCorps 
program;  the  feasibility  of  replicating 
the  program;  and  the  sustainability  of 
the  program,  based  on  evidence  such  as 
the  existence  of  strong  and  broad-based 
community  support  for  the  program  and 
of  multiple  funding  sources  or  private 


funding.  The  Corporation  will  also 
consider  an  organiiation's  capacity  to 
cany  out  the  program  based  on — 

(1)  The  quality  of  the  leadership  of  the 
AmeriCorps  program; 

(2)  The  past  performance  of  the 
organization  or  program;  and 

(3)  The  extent  to  which  the  program 
builds  on  existing  programs. 

(b)  Need  criteria.  In  selecting 
programs,  the  Corporation  wiUtake  into 
consideration  the  extent  to  which 
projects  address  State-identified  issue 
priorities  (if  the  program  will  be  funded 
out  of  formula  funds)  or  national 
priorities  (if  the  program  will  be  funded 
out  of  competitive  funds),  and  whether 
projects  would  be  conducted  in  areas  of 
need. 

(1)  Issue  priorities.  In  order  to 
concentrate  national  efforts  on  meeting 
certain  educational,  public  safety, 
human,  or  environmental  needs,  and  to 
achieve  the  other  purposes  of  this  Act, 
the  Corporation  will  establish,  and  aiter 
review  of  the  strategic  plan  approved  by 
the  Board,  periodically  alter  priorities 
regarding  the  AmeriCorps  programs  that 
will  receive  assistance  (funding  or 
approved  AmeriCorps  positions)  and 
the  purposes  for  which  such  assistance 
may  be  used.  These  priorities  will  be 
applied  to  assistance  provided  on  a 
competitive  basis  as  described  in 

§  2521.30  of  this  chapter,  and  to  any 
assistance  provided  through  a  subgrant 
of  such  funds. 

(i)  States  must  establish,  and  through 
the  national  service  plan  process 
described  in  part  2513  of  this  chapter, 
periodically  alter  priorities  regarding 
the  programs  that  will  receive  assistance 
(funding  or  approved  AmeriCorps 
positions)  provided  on  a  formula  basis 
as  described  in  $  2521.30(a)(1)  of  this 
chapter.  The  State  priorities  will  be 
subject  to  Corporation  review  as  part  of 
the  application  process  under  part  2521 
of  this  chapter. 

(ii)  The  Corporation  will  provide 
advance  notice  to  potential  applicants  of 
any  AmeriCorps  priorities  to  be  in  effect 
for  a  fiscal  year,  "rhe  notice  will  describe 
any  alternation  made  in  the  priorities 
since  the  previous  notice.  If  a  program 
receives  multi-year  funding  based  on 
conformance  to  national  or  state 
priorities  and  such  priorities  are  altered 
after  the  first  year  of  funding,  the 
program  will  not  be  adversely  affected 
due  to  the  change  in  priorities  until  the 
term  of  the  grant  is  ended. 

(2)  Areas  of  need.  Areas  of  need  are: 
(i)  Communities  designated  by  the 

Federal  government  or  states  as 
empowerment  zones  or  redevelopment 
areas,  targeted  for  special  economic 
incentives,  or  otherwise  identifiable  as 


having  high  concentrations  of  low- 
income  people; 

(ii)  Areas  that  are  environmentally 
distressed; 

(iii)  Areas  adversely  affected  by 
Federal  actions  related  to  the 
management  of  Federal  lands  that  result 
in  significant  regional  job  losses  and 
economic  dislocation; 

(iv)  Areas  adversely  affected  by 
reductions  in  defense  spending  or  the 
closure  or  realignment  of  military 
installations;  and 

(v)  Areas  that  have  an  unemployment 
rate  greater  than  the  national  average 
unemployment  rate  for  the  most  recent 
12  months  for  which  satisfactory  data 
are  available. 

(c)  Program  and  participant  mix 
criteria.  The  Corporation  will  select  ■ 
programs  that  will  help  achieve 
participant,  program  type,  and 
geographic  diversity  across  programs. 

(d)  Additional  considerations.  The 
Corporation  may  publish  in  any  notice 
of  availability  of  funding  additional 
factora  that  it  may  take  into 
consideration  in  selecting  programs, 
including  any  additional  priorities 
applicable  to  any  or  all  funds. 

12522.420    Can  a  Stata'a  application  for 
formula  funda  be  r^ected? 

Yes.  Formula  funds  are  not  an 
entitlement. 

(a)  Notification.  If  the  Corporation 
rejects  an  application  submitted  by  a 
State  Commission  under  part  2550  of 
this  chapter  for  funds  described  in 

§  2521.30  of  this  chapter,  the 
Corporation  will  promptly  notify  the 
State  Commission  of  the  reasons  for  the 
rejection  of  the  application. 

(b)  fleWsion.  The  Corporation  will 
provide  a  State  Commission  notified 
under  paragraph  (a)  of  this  section  with 
a  reasonable  opportunity  to  revise  and 
resubmit  the  application.  At  the  request 
of  the  State  Commission,  the 
Corporation  will  provide  technical 
assistance  to  the  State  Commission  as 
part  of  the  resubmission  process.  The 
Corporation  will  promptly  reconsider  an 
application  resubmitted  under  this 
paragraph. 

(c)  Redistribution.  The  amount  of  any 
State's  allotment  under  §  2521.30(a)  of 
this  chapter  for  a  fiscal  year  that  the 
Corporation  determines  will  not  be 
provided  for  that  fiscal  year  will  be 
available  for  redistribution  by  the 
Corporation  to  the  States,  Territories 
and  Indian  Tribes  with  approved 
AmeriCorps  applications  as  the 
Corporation  deems  appropriate. 
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Subpart  E— Monitoring  and  Evaluation 
Requirementa 

1 2522.500    What  arc  tha  purpoaa*  of 
monitoring  and  tvaluation? 

Monitoring  is  a  continuous  effort  to 
assess  performance  and  improve 
quality.  Evaluation  is  an  assessment  of 
program  effectiveness  and  outcomes  at 
the  end  of  given  period  of  time.  Every 
monitoring  and  evaluation  requirement 
serves  one  or  more  of  the  following 
purposes: 

(a)  Ensuring  quality  programs; 

(b)  Examining  the  benefits  of  national 
and  community  service;  or 

(c)  Fulfilling  legislative  requirements. 

§  2522.51 0    How  will  individual  AmariCorpa 
pregrama  ba  avaluated? 

The  Corporation  will  evaluate 
programs  based  on  the  following: 
.     (a)  The  extent  to  which  the  program 
meets  the  objectives  established  and 
agreed  to  by  the  grantee  and  the 
Corporation  before  the  grant  award; 

(b)  The  extent  to  which  the  program 
is  cost-effective;  and 

(c)  The  effectiveness  of  the  program  in 
meeting  the  following  legislative 
objectives: 

(1)  Providing  direct  and  demonstrable 
services  and  projects  that  benefit  the 
commimity  by  addressing  educational, 
public  safety,  human,  or  environmental 
needs; 

(2)  Recruiting  and  enrolling  diverse 
participants  consistent  with  Uie 
requirements  of  part  2540  of  this 
chapter,  based  on  economic 
background,  race,  ethnicity,  age,  gender, 
marital  status,  education  levels,  and 
disabihty; 

(3)  Promoting  the  educational 
achievement  of  each  participant  based 
on  earning  a  high  school  diploma  or  its 
equivalent  and  future  enrollment  in  and 
completion  of  increasingly  higher  levels 
of  education; 

(4)  Encouraging  each  participant  to 
engage  in  public  and  community  service 
after  completion  of  the  program  based 
on  career  choices  and  participation  in 
other  service  programs; 

(5)  Promoting  an  ethic  of  active  and 
productive  citizenship  among 
participants; 

(6)  Supplying  additional  volunteer 
assistance  to  community  agencies 
without  providing  more  volunteers  than 
can  be  effectively  utilized; 

(7)  Providing  services  and  activities 
that  could  not  otherwise  be  performed 
by  employed  workers  and  that  will  not 
supplant  the  hiring  of,  or  result  in  the 
displacement  of,  employed  workers;  and 

(8)  Other  criteria  determined  and 
published  by  the  Corporation. 


§2522.^    What  typaa  of  activltiaa  will 
prograHfia  ba  raqulrad  to  undartaka  In  ordar 
to  moni  tor  artd  avaluato  thair  affeetivanaaa? 

Prog  Bms  will  be  required  to: 

(a)  \  onitor  management 
effectiveness,  the  quality  of  services 
provided,  and  the  satisfaction  of  both 
partici}>ants  and  persons  served. 
Monitdring  should  be  a  continuous 
procesi,  allowing  for  frequent  feedback 
and  quick  correction  of  weaknesses. 
Monitsing  approaches  such  as 
community  advisory  councils, 
particiaant  advisory  councils,  peer 
review^,  quality  control  inspections, 
and  customer  and  participant  surveys 
are  encouraged; 

(b)  Track  progress  toward  objectives. 
Objectives  will  be  established  by 
prograitis  and  approved  by  the 
Corporation.  Programs  must  submit  to 
the  Corporation  (or  State  or  grantmaking 
entity  a  i  applicable)  periodic 

perfom  lance  reports  and,  as  part  of  an 
annual  report,  an  annua]  performance 
report;  uid 

(c)  C(  illect  and  submit  to  the 
Corpori  ition  (through  the  State  or 
grantmi  iking  entity  as  applicable)  the 
followi  ig  data: 

(1)  In  ormation  on  participants 
includi  jg  the  total  number  of 
particij  ants  in  the  program,  and  the 
numbei  of  participants  by  race, 
ethnicil  y,  age,  gender,  economic 
backgrc  und,  education  level,  ethnic 
group,  (  isability  classification, 
geograp  fiic  region,  and  marital  status: 

(2)  In  ormation  on  services  conducted 
in  areas  classified  as  empowerment 
zones  U  r  redevelopment  areas],  in  areas 
that  are  environmentally  distressed,  in 
areas  th  at  are  adversely  affected  by 
Federal  actions  related  to  the 
managetnent  of  Federal  lands,  in  areas 
that  are  adversely  affected  by  reductions 
in  defei  se  spending,  or  in  areas  that 
have  an  unemployment  rate  greater  than 
the  nati  inal  average  unemployment 
rate;  an  i 

(3)  Ol  ler  information  as  required  by 
the  Cor  loration. 

S2522.5io    What  typaa  of  actlvitiea  will 
States  Of  grantmaking  entitles  be  required 
to  undertake  in  order  to  monitor  and 
evaluateithe  effectiveness  of  their 
subgranteea? 

In  castes  where  a  State  or  grantmaking 
entity  is  the  direct  grantee  they  will  be 
require(  to; 

(a)  En  >ure  that  subgrantees  comply 
with  th«  requirements  of  this  subpart; 

(b)  Ti  ick  program  performance  in 
terms  o  progress  towards  pre- 
establis  led  objectives  and  ensure  that 
correcti'  re  action  is  taken  when 
necessa  y.  Submit  periodic  performance 
reports  i  nd,  as  part  of  an  annual  report, 
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an  annual  performance  report  to  the 
Corporation  for  each  subgrantee;  and 

(c)  Collect  from  programs  and  submit 
to  the  Corporation  the  descriptive 
information  required  in  this  subpart. 

f  2522.540    Are  programa  or  State/ 
grantmaking  antHlee  required  to  perform 
Independent  evaluationa? 

No.  An  independent  evaluation  is  not 
required  but  is  permissible. 

S2522.550    What  typaa  of  acthrWaa  win  the 
Corporation  be  required  to  undertake  In 
ordar  to  evaluate  the  overall  succeaa  of  the 
AmerlCorpe  programa? 

(a)  The  Corporaticm  will  conduct 
independent  evaluations  of  programs, 
including  in-depth  studies  of  selected 
programs.  These  evaluations  will 
consider  the  opinions  of  participants 
and  members  of  the  community  where 
services  are  dehvered.  Where 
appropriate  these  studies  will  compare 
participants  with  individuals  who  have 
not  participated  in  service  programs. 
These  evaluations  will: 

(1)  Study  the  extent  to  which  the 
national  service  impacts  involved 
communities; 

(2)  Study  the  extent  to  which  national 
service  increases  positive  attitudes 
among  participants  regarding  the 
responsibilities  of  citizens  and  their  role 
in  solving  community  problems; 

(3)  Determine  the  costs  and 
effectiveness  of  different  program 
models  in  meeting  program  objectives 
including  full-  and  part-time  programs, 
programs  involving  different  types  of 
national  service,  programs  using 
different  recruitment  methods,  programs 
offering  alternative  non-federally 
funded  vouchers  or  post-service 
benefits,  and  programs  utilizing 
individual  placements  and  teams; 

(4)  Determine  the  impact  of  programs 
in  each  State  on  the  ability  of  VISTA 
and  National  Senior  Volunteer  Corps, 
each  regular  and  reserve  component  of 
the  Armed  Forces,  and  the  Peace  Corps 
to  recruit  individuals  residing  in  that 
State;  and 

(5)  Determine  the  levels  of  living 
allowances  paid  in  all  AmeriCorps 
programs  and  American  Conservation 
and  Youth  Corps,  individually,  by  State, 
and  by  region  and  determine  the  effects 
that  such  living  allowances  have  had  on 
the  ability  of  individuals  to  participate 
in  such  programs. 

(b)  The  Corporation  will  also 
determine  by  June  30, 1995: 

(1)  Whether  the  State  and  national 
priorities  designed  to  meet  educational, 
public  safety,  human,  or  environmental 
needs  are  being  addressed; 

(2)  Whether  the  outcomes  of  both 
stipended  and  nonstipended  service 


programs  are  defined  and  measured 
appropriately; 

(3)  Whether  stipended  service 
programs,  and  service  programs 
providing  educational  benefits  in  return 
for  service,  should  focus  on 
economically  disadvantaged  individuals 
or  at  risk  youth,  or  whether  such 
programs  should  include  a  mix  of 
individuals,  including  individuals  from 
middle  and  upper  income  families; 

(4)  The  role  and  importance  of 
stipends  and  educational  benefits  in 
achieving  desired  outcomes  in  the 
service  programs; 

(5)  The  income  distribution  of 
AmeriCorps  participants,  to  determine 
the  level  of  participation  of 
economically  disadvantaged 
individuals.  The  total  income  of 
participants  wrill  be  determined  as  of  the 
date  the  participant  was  first  selected  to 
participate  in  a  program  and  will 
include  family  total  income  unless  the 
evaluating  entity  determines  that  the 
participant  was  independent  at  the  time 
of  selection.  Definitions  for 
"independent"  and  "total  income"  are 
those  used  in  section  480(a)  of  the 
Higher  Education  Act  of  1965; 

(6)  The  amount  of  assistance  provided 
under  the  AmeriCorps  programs  that 
has  been  expended  for  projects 
conducted  in  areas  classified  as 
empowerment  zones  (or  redevelopment 
areas),  in  areas  that  are  environmentally 
distresses  or  adversely  affected  by 
Federal  actions  related  to  the 
management  of  Federal  lands,  in  areas 
that  are  adversely  affiacted  by  reductions 
in  defense  spending,  or  in  areas  that 
have  an  unemployment  rate  greater  than 
the  national  average  unemployment  rate 
for  the  most  recent  12  months  for  which 
satisfactory  data  are  available;  and 

(7)  The  implications  of  the  results  of 
these  studies  as  appropriate  for 
authorized  funding  levels. 

§2522.560    WMI  Information  on  individual 
participanta  be  kept  confidential? 

(a)  Yes.  The  Corporation  will 
maintain  the  confidentiality  of 
information  regarding  individual 
participants  that  is  acquired  for  the 
purpose  of  the  evaluations  described  in 
this  §  2522.550.  The  Corporation  will 
disclose  individual  participant 
information  only  with  the  prior  written 
consent  of  the  participant.  However,  the 
Corporation  may  disclose  aggregate 
participant  information. 

(b)  Grantees  and  subgrantees  that 
receive  assistance  imder  this  chapter 
must  comply  with  the  provisions  of 
paragraph  (a)  of  this  section. 


PART  2S29-AQREEMENT8  WITH 
OTHER  FEDERAL  AGENCIES  FOR  THE 
PROVISION  OF  AMERICORPS 
PROGRAM  ASSISTANCE 

S«c 

2523.10    An  Federal  agencies  eligible  to 

apply  for  AmeriCorps  program  grants? 
2523.20    Which  Federal  agencies  may  apply 

for  such  grants? 
2523.30    Must  Federal  agencies  meet  the 

requirements  imposed  on  other  grantees? 
2523.40    For  what  purposes  should  Federal 

agencies  use  AmeriCorps  programs 

grants? 
2523.50    What  types  of  grants  are  Federal 

agencies  eligible  to  receive? 
2523.60    May  Federal  agencies  enter  into 

partnerships  or  participate  in  consortia? 
2523.70    Will  the  Corporation  give  special 

consideration  to  Federal  agency 
'  applications  that  address  certain  needs? 
2523.80    Are  there  restrictions  on  the  use  of 

Corporation  funds? 
2523.90    Is  there  a  matching  requirement  for 

Federal  agencies? 
2523.100    Are  participants  in  programs 

operated  by  Federal  agencies  Federal 

employees? 
2523.110    Can  Federal  agencies  submit 

multiple  applications? 
2523.120    Must  Federal  agencies  consult 

with  State  Conunissions? 
Authority:  42  U.S.C  12501  etseq. 

{2523.10    Are  Federal  aganclaa  eligible  to 
apply  for  AmartCorpa  program  granta? 

Yes.  Federal  agencies  may  apply  for 
and  receive  AmeriCorps  grants  tmder 
parts  2521  and  2522  of  this  chapter,  and 
they  are  eligible  to  receive  up  to  one- 
third  of  the  funds  available  for 
competitive  distribution  under 
§  2521.30(b)(3)  of  this  chapter.  The 
Corporation  may  also  enter  into  a 
contract  or  cooperative  agreement  with 
another  Federal  agency  to  support  an 
.  AmeriCorps  program  carried  out  by  the 
agency.  The  Corporation  may  transfer 
funds  available  to  it  to  other  Federal 
agencies. 

S2523.20    WMch  Fadaral  aganclaa  may 
apply  for  aueh  grants? 

The  Corporation  will  consider 
applications  only  from  Cabinet  level 
departments  and  independent  agencies. 
Bureaus,  divisions,  and  local  and 
regional  offices  of  such  departments  and 
agencies  can  only  apply  through  the 
central  department  or  agency;  however, 
it  is  possible  for  the  department  or  . 
agency  to  submit  an  application 
proposing  more  than  one  program. 

f2523J0    Must  Federal  agendee  meet  the 
requiremartta  Impoaed  en  eltier  granlaea? 

Yes.  Federal  agency  programs  must 
meet  the  same  requirements  and  serve 
the  same  purposes  as  all  other 
applicants  seeking  support  under  part 
2522  of  this  chapter. 


12523^   FerwttMpwpoaaoaheuM 
Federal  agendaa  uaa  AmartCorpa  program 
granta? 

AmeriCorps  grants  should  enable 
Federal  agencies  to  establish  programs 
that  leverage  agencies'  existing 
resources  and  grant-making  powers 
toward  the  goal  of  integrating  service 
more  fully  into  agencies'  programs  and 
activities.  Agencies  should  plan  to 
ultimately  support  new  service 
initiatives  out  of  their  own  budgets  and 
appropriations. 

12523.50    WhMtypae  Of  granta  are  Federal 
agenclea  ellgltiia  to  raoaiva? 

Federal  agencies  may  apply  for  * 
planning  and  operating  grants  sub)ect  to 
the  terms  established  by  the  Corporation 
in  §  2521.20  of  this  chapter,  except  that 
operating  grants  will  be  awarded  with 
the  expectation  that  the  Federal 
agencies  will  support  the  proposed 
programs  from  their  own  budgets  once 
the  Corporation  grant(s)  expire. 

f  2523.60    May  Federel  agenclea  enter  Into 
partnarehipe  or  participate  In  coneortia? 

Yes.  Such  partnerships  or  consortia 
may  consist  of  other  Federal  agencies, 
Indian  Tribes,  subdivisions  of  States, 
community  based  organizations, 
institutions  of  higher  education,  or  other 
non-profit  organizations. 

12523.70    Win  the  Corporation  give  special 
conelderetlon  to  Federal  agency 
applicationa  that  addreaa  certain  needa? 

Yes.  The  Corporation  will  give  special 
consideration  to  those  applications  that 
address  the  national  priorities 
established  by  the  Corporaticm.  The 
Corporation  may  also  give  special 
consideration  to  those  applications  that 
demonstrate  the  agency's  intent  to 
leverage  its  own  funds  through  an 
approved  partnership  or  consortium,  by 
raising  other  funds  from  Federal  or  non- 
Federal  sources,  by  giving  grantees 
incentives  to  build  service  opportimities 
into  their  programs,  by  committing 
appropriate  in-kind  resources,  or  by 
other  means. 

S  2523.80    Are  there  reetrietiens  on  the  uee 
of  Corporation  funde? 

Yes.  The  supplantation  and 
nondisplacement  provisions  specified 
in  part  2540  of  this  chapter  apply  to  the 
Federal  AmeriCorps  programs 
supported  with  such  assistance. 

1 2523.90    la  tttare  a  matching  requirement 
for  Federal  agenciee? 

No.  In  general,  a  Federal  agency  is  not 
required  to  match  funds  in  programs 
that  receive  support  under  this  chapter. 
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S  2523.100    Ar«  participants  In  pfograms 
oparatad  by  Federal  agencies  Federal 
empioytas? 

No.  Participants  in  these  programs 
follow  the  same  employee  status  as 
participants  in  other  approved 
AmeriCorps  programs,  and  are  not 
considered  Federal  employees,  except 
for  the  purposes  of  the  Family  and 
Medical  Leave  Act  as  specified  in 
§  2540.220(b)  of  this  chapter. 

§2523.110    Can  Federal  agencies  submit 
multiple  applications? 

No.  The  Corporation  will  only 
consider  one  application  per  agency. 
The  application  may  propose  more  than 
one  program,  however,  and  the 
Corporation  may  choose  to  fund  any  or 
all  of  those  programs. 

S  2523.1 20    Must  Federal  agenciea  consult 
with  State  Commissions? 

Yes.  Federal  agencies  must  provide  a 
description  of  the  manner  in  which  the 
proposed  AmeriCorps  program  (s)  is 
coordinated  with  the  application  of  the 
State  in  which  the  projects  will  be 
conducted.  Agencies  must  also  describe' 
proposed  efforts  to  coordinate 
AmeriCorps  activities  with  State 
Commissions  and  other  funded 
AmeriCorps  programs  within  the  State 
in  order  to  build  upon  existing  programs 
and  not  duplicate  efforts. 

PART  2524— AMERICORPS 
TECHNICAL  ASSISTANCE  AND 
OTHER  SPECIAL  GRANTS 

Sec 

2524.10    For  what  purposes  will  technical 

essistance  and  training  funds  be  made 

available? 
2524.20    What  are  the  guidelines  for 

program  development  assistance  and 

training  grants? 
2524.30    What  are  the  guidelines  for 

challenge  grants? 
2524.40    What  are  the  guidelines  for  grants 

to  involve  persons  with  disabilities? 
2524.50    What  are  the  guidelines  for 

assistance  with  disaster  relief? 
Authority:  42  U.S.C.  1 2501  et  seq. 

S2524.10    For  wtiat  purposes  will  technlcsl 
assistance  snd  trslnlng  funds  be  made 
available? 

(a)  To  the  extent  appropriate  and 
necessary,  the  Corporation  may  make 
technical  assistance  available  to  States, 
Indian  tribes,  labor  organizations, 
organizations  operated  by  young  adults, 
organizations  serving  economically 
disadvantaged  individuals,  and  other 
entities  eligible  to  apply  for  assistance 
under  parts  2521  and  2522  of  this 
chapter  that  desire— 

(1)  To  develop  AmeriCorps  programs; 
or 

(2)  To  apply  for  assistance  under  parts 
2521  and  2522  of  this  chapter  or  under 
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a  grai  t  program  conducted  using  such 
assist  ince. 

(b)  n  addition,  the  Corporation  may 
provii  e  program  development 
assisti  nee  and  conduct,  directly  or  by 
grant  n  contract,  appropriate  training 
progr(  ms  regarding  AmeriCorps  in  order 
lo- 
ll) Improve  the  ability  of  AmeriCorps 
progri  ms  assisted  under  parts  2521  and 
2522  I  if  this  chapter  to  meet 
educa  ional,  public  safety,  human,  or 
envin  nmental  needs  in  communities — 

(i)  \^'here  services  are  needed  most; 
and 

(ii)  \Vhere  programs  do  not  exist,  or 
are  to(t  limited  to  meet  community 
needs  as  of  the  date  on  which  the 
Corpa  ration  m^es  the  grant  or  enters 
into  tie  contract; 

(2)  rromote  leadership  development 
in  suai  programs; 

(3)  mprove  the  instructional  and 
programmatic  quality  of  such  programs 
to  build  an  ethic  of  civic  responsibility; 

(4)  Develop  the  management  and 
budgaary  skiirs  of  program  operators; 

(5)  Frovide  for  or  improve  the  training 
provided  to  the  participants  in  such 
proCTatns; 

(6)  Encourage  AmeriCorps  programs 
to  adhjere  to  risk  management 
procedures,  including  the  training  of 
participants  in  appropriate  risk 
manaf  ement  practices;  and 

(7) ;  Lssist  in  such  other  manner  as  the 
Corpo  ation  may  specify. 

§2524,20  What  are  the  guidelines  for 
progra  n  development  assistance  artd 
trainin  i  grants? 

(a)  Eligibility.  States,  Federal  agencies, 
Indian  tribes,  public  or  private  nonproBt 
agenci  as,  institutions  of  higher 

educa  ion,  for-profit  businesses,  and 
indivi  iuals  may  apply  for  assistance 
under  this  section. 

(b)  i  hiration.  A  grant  made  under  this 
sectioi  I  will  be  for  a  term  of  up  to  one 
year  a:  id  is  renewable. 

(c)  J  pplication  requirements.  Eligible 
applioints  must  comply  with  the 
requirements  specified  in  the 
Corporation's  application  package. 

§  2524^0  What  are  the  guidelines  for 
challefjge  granta? 

(a)  Ruqjose.  The  purpose  of  these 
grantslis  to  challenge  high  quality 
AmeriCorps  programs  to  diversi^  their 
funding  base  by  matching  private 
dollar^  they  have  raised  with 
Corporation  support.  The  Corporation 
will  provide  not  more  than  $1  for  each 
$1  raised  in  cash  by  the  program  from 
privati  I  sources  in  excess  of  amounts 
otherv  ise  required  to  be  provided  by 
the  pr  igram  to  satisfy  the  matching 
funds  'equjrements  specified  under 
§  2521  30(g)  of  this  chapter. 
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(b)  Eligibility.  Only  Corporation 
grantees  that  meet  all  of  the  following 
eligibility  criteria  may  apply  for 
challenge  grants: 

(1)  They  are  funded  under  parts  2520 
through  2523  of  this  chapter. 

(2)  They  are  high  quality  programs 
with  demonstrated  experience  in 
establishing  and  implementing  projects 
that  provide  benefits  to  participants  and 
communities. 

(3)  They  have  operated  with 
Corporation  funds  for  at  least  six 
months. 

(4)  They  have  secured  the  matching 
funds  required  described  in 

§§  2521.30(g),  2522.240(b)(5). 
2522.250(a)(4),  and  2522.250(b)(4)  of 
this  chapter. 

(c)  Allowable  program  activities. 
Challenge  grants  are  intended  to  provide 
special  opportunities  for  national  and 
community  service  programs  to  enroll 
additional  participants  or  undertake 
other  activities  specified  by  the 
Corporation. 

(q)  Application  procedures.  Eligible 
applicants  must  comply  with  the 
requirements  specified  in  the 
Corporation's  application  materials. 

(e)  Limitation  on  use  of  the  funds. 
Each  year  the  Corporation  will  establish 
a  maximum  award  that  a  program  may 
receive  as  a  challenge  grant. 

(f)  Allocation  of  funds.  The 
Corporation  will  determine  annually 
how  much  funding  will  be  allocated  to 
challenge  grants  from  funds 
appropriated  for  AmeriCorps  programs. 

§  2524.40    What  are  the  guldellnea  for 
grants  to  involve  persons  with  disabiiitiee? 

(a)  Purpose.  There  are  two  general 
purposes  for  these  grants: 

(1)  To  assist  AmeriCorps  grantees  in 
placing  applicants  who  require 
reasonable  accommodation  (as  defined 
in  section  101(9)  of  the  Americans  with 
Disabilities  Act  of  1990, 42  U.S.C. 
12111(9))  or  auxiliary  aids  and  services 
(as  defined  in  section  3(1)  of  such  Act, 
42  U.S.C.  12102(1))  in  an  AmeriCorps 
program;  and 

(2)  To  conduct  outreach  activities  to 
individuals  with  disabilities  to  recruit 
them  for  participation  in  AmeriCorps 
programs. 

(b)  Eligibility— {I)  Placement, 
accommodation,  and  auxiliary  services. 
Eligibility  for  assistance  under  this  part 
is  limited  to  AmeriCorps  programs  that: 

(i)  Receive  competitive  funding  from 
the  Corporation  under  §§  2521.30(a)(2) 
or  2521.30(b)(3)  of  this  chapter;  and 

(ii)  Demonstrate  that  the  program  has 
received  a  substantial  number  of 
applications  for  placement  from  persons 
who  are  individuals  with  a  disability 
and  who  require  a  reasonable 


accommodation  (as  defined  in  section 
101(9)  of  the  Americans  with 
Disabilities  Act  of  1990,  or  auxiliary 
aids  and  services  (as  defined  in  section 
3(1)  of  such  Act)  in  order  to  perform 
national  service;  and 

(iii)  Demonstrate  that  additional 
funding  would  assist  the  program  in 
placing  a  substantial  number  of  such 
individuals  with  a  disability  as 
participants  in  projects  carried  out 
through  the  program. 

(2)  Outreach.  Corporation  grantees 
and  any  public  or  private  nonprofit 
organization  may  apply  for  funds  to 
conduct  outreach  to  individuals  with 
disabilities  to  recruit  them  for 
participation  in  AmeriCorps  programs. 
Outreach  funds  can  also  be  used  by  any 
organization  to  assist  AmeriCorps 
programs  in  adapting  their  programs  to 
encourage  greater  participation  by 
individuals  with  disabilities. 

(c)  Application  procedures.  Eligible 
applicants  must  comply  with  the 
requirements  specified  in  the 
Corporation's  application  materials. 

§2524.50    What  are  the  guidelines  for 
assistance  with  diaaster  relief? 

(a)  Purpose.  Disaster  relief  funds  are 
intended  to  provide  emergency 
assistance  not  otherwise  available  to 
enable  national  and  community  service 
programs  to  respond  quickly  and 
effectively  to  a  Presidentially-declared 
disaster. 

(b)  Eligibility.  Any  AmeriCorps 
program  (including  youth  corps,  the 
National  Civilian  Community  Corps, 
VISTA,  and  other  programs  authorized 
under  the  Domestic  Volunteer  Services 
Act)  or  grant  making  entity  (such  as  a 
State  or  Federal  agency)  that  is 
supported  by  the  Corporation  may  apply 
for  disaster  relief  grants. 

(c)  Application  process.  Eligible 
applicants  must  comply  with  the 
requirements  specified  in  the 
Corporation's  application  materials. 

(d)  Waivers.  In  appropriate  cases,  due 
to  the  limited  nature  of  disaster 
activities,  the  Corporation  may  waive 
specific  program  requirements  such  as 
matching  requirements  and  the 
provision  of  AmeriCorps  educational 
awards  for  participants  supported  with 
disaster  relief  funds. 

PART  2S30— PURPOSES, 
DEFINITIONS,  AND  AVAILABILITY  OF 
GRANTS 

Sec. 

2530.10    What  are  the  purposes  of  the 

Investment  for  Quality  and  Innovation 

activities? 
2530.20    Funding  priorities. 
Authority:  42  U.S.C.  12501  etseq. 


2530.10    Whatarethepurpoaaaoftha 
Inveatmant  for  Quality  and  Irtnovation 
aetivMaa? 

Investment  for  Quality  and  Innovation 
activities  are  designed  to  develop 
service  infrastructure  and  improve  the 
overall  quality  of  national  and 
community  service  efforts.  Specifically, 
the  Corporation  will  support  innovative 
and  model  programs  that  otherwise  may 
not  be  eligible  for  funding;  and  support 
other  activities,  such  as  training  and 
technical  assistance,  summer  programs, 
leadership  training,  research,  promotion 
and  recruitment,  and  special 
fellowships  and  awards.  The 
Corporation  may  conduct  these 
activities  either  directly  or  through 
grants  to  or  contracts  with  qualified 
organizations. 

§2530.20    Funding  priorities. 

The  Corporation  may  choose  to  set 
priorities  (and  to  periodically  revise 
such  priorities)  that  limit  the  types  of 
innovative  and  model  programs  and 
support  activities  it  will  undertake  or 
fund  in  a  given  fiscal  year.  In  setting 
these  priorities,  the  Corporation  will 
seek  to  concentrate  funds  on  those 
activities  that  will  be  most  effective  and 
efficient  in  fulfilling  the  purposes  of  this 
part. 

PART  2531— INNOVATIVE  AND 
SPEaAL  DEMONSTRATION 
PROGRAMS 

Sec. 

2531.10    Military  Installation  Conversion 

Demonstration  programs. 
2531.20    Special  Demonstration  Project  for 

the  Yukon-Kuskokwim  Delta  of  Alaska. 
2531.30    Other  innovative  and  model 

programs. 
Authority:  42  U.S.C.  12501  et  seq. 

S  2531 .1 0    Military  Inatallation  Conversion 
Oentonstratlon  progrsms. 

(a)  Purposes.  The  purposes  of  this 
section  are  to: 

(1)  Provide  meaningful  service 
opportunities  for  economically 
disadvantaged  vouth; 

(2)  Fully  utilize  military  installations 
affected  by  closures  or  realignments; 

(3)  Encourage  communities  affected 
by  such  closures  or  realignments  to 
convert  the  installations  to  community 
use;  and 

(4)  Foster  a  sense  of  community  pride 
in  the  youth  in  the  community. 

(b)  Definitions.  As  used  in  tnis 
section: 

(1)  Affected  military  installation.  The 
term  affected  military  installation 
means  a  military  installation  described 
in  section  325(e)(1)  of  the  Job  Training 
Partnership  Act  (29  U.S.C.  1662d(e)(l)). 

(2)  Community.  The  term  community 
includes  a  county. 


(3)  Convert  to  community  use.  The 
term  convert  to  community  use,  used 
with  respect  to  an  affected  military 
installation,  includes — 

(i)  Conversion  of  the  installation  or  a 
part  of  the  installation  to— 

(A)  A  park; 

(B)  A  community  center; 

(C)  A  recreational  facility;  or 

(D)  A  facility  for  a  Head  Start  program 
under  the  Head  Start  Act  (42  U.S.C. 
9831  et  seq.);  and 

(ii)  Carrying  out,  at  the  installation,  a 
construction  or  economic  development 
project  that  is  of  substantial  benefit,  as 
determined  by  the  Corporation,  to — 

(A)  The  community  in  which  the 
installation  is  located;  or 

(B)  A  community  located  within  such 
distance  of  the  installation  as  the  Chief 
Executive  Officer  may  determine  by 
regulation  to  be  appropriate. 

(4)  Demonstration  program.  The  term 
demonstration  program  means  a 
program  described  in  paragraph  (c)  of 
this  section. 

(c)  Demonstration  programs — (1) 
Grants. — ^The  Corporation  may  make 
grants  to  communities  and  commtmity- 
based  agencies  to  pay  for  the  Federal 
share  of  establishing  and  carrying  out 
military  installation  conversion 
demonstration  programs,  to  assist  in 
converting  to  community  use  affected 
military  installations  located — 

(i)  Within  the  community;  or 

(ii)  Within  such  distance  from  the 
community  as  the  Chief  Executive 
Officer  may  by  regulation  determine  to 
be  appropriate. 

(2)  Duration.  In  carrying  out  such  a 
demonstration  program,  the  community 
or  community-based  agency  may  carry 
out — 

(i)  A  program  of  not  less  than  6 
months  in  duration;  or 

(ii)  A  full-time  summer  program. 

(d)  Use  of  Funds— [1]  Stipend— A 
community  or  community-based  agency 
that  receives  a  grant  under  paragraph  (c) 
of  this  section  to  establish  and  carry  out 
a  project  through  a  demonstration 
program  may  use  the  funds  made 
available  through  such  grant  to  pay  for 

a  portion  of  a  stipend  for  the 
participants  in  the  project. 

(2)  Limitation  on  amount  of  stipend. 
The  amount  of  the  stipend  provided  to 
a  participant  under  paragraph  (d)(1)  of 
this  section  that  may  be  paid  using 
assistance  provided  under  this  section 
and  using  any  other  Federal  funds  may 
not  exceed  the  lesser  of — 

(i)  85  percent  of  the  total  average 
annual  subsistence  allowance  provided 
to  VISTA  volunteers  under  section  105 
of  the  Domestic  Volunteer  Service  Act 
of  1973  (42  U.S.C.  4955);  and 
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lii)  8S  percent  of  the  stipeod 
established  by  the  demoDstntion 
program  involved. 

(e)  ParUcipants^l)  Ebgibmty.  A 
pefsoB  will  be  eligible  to  be  selected  as 
a  partidpant  ia  a  project  carried  out 
through  a  demonstration  program  if  the 
person  is — 

(i)  Economically  disadvantaged  and 
between  the  ages  of  16  and  24, 
inclusive; 

(ii)  In  the  case  of  a  full-time  summer 
program,  eccnf!oniiCal?y  disadvantaged 
aix)  betwi?en  the  ages  trf  14  and  24;  or 

fiii)  An  e'.i^ble  youth  as  described  in 
^  section  4  23  of  the  Job  Training 
"Partnership  Act  (29 II  S.C.  1693). 

(2)  ParUcipation.  Persons  desiring  to 
participmte  in  such  a  project  must  enter 
into  an  agreement  with  the  sponsor  of 
the  project  to  participate — 

(i)  On  a  full-time  or  a  part-time  basis; 
and 

(ii)  For  the  duration  referred  to  in 
paragraph  (f}(2)(iii)  of  this  section. 

(f)  Application — (1)  In  ge.ie/ay,— To  be 
eligible  to  receive  a  grant  ursdex 
paragraph  Jc)  of 'ibis  section,  a 
commuiiity  or  comiiiiiDity- based  agency 
must  subniit  an  application  to  the 
Corporation  at  such  Urns,  in  such 
manna,  and  containing  such 
information  as  the  Chief  Executive 
Officer  may  req'oire. 

(2)  Contents.  At  a  minimum,  such 
application  must  contain — 

(i)  A  description  of  the  demonstrarton 
program  proposed  to  be  conducted  by 
the  apphcant; 

(ii)  A  proposal  for  carrying  out  the . 
program  that  describes  the  manner  in 
which  the  applicant  vrilj — 

(A)  PTo\ide  preservice  and  inservice 
training,  for  supervisors  and 
participants,  that  will  be  conducted  by 
qualified  individuals  or  qualified 
organizations; 

(B)  Conduct  an  appropriate  evaluation 
of  the  program;  and 

(C)  Provide  for  approjKiate 
commimity  involvement  in  the  program; 

(iii)  Information  indicating  the 
duration  of  the  program;  and 

(iv)  An  assurance  that  the  applicant 
will  corop)y  with  the  nondupbcation, 
nondisplacement  and  grievance 
procedure  provisions  of  part  2540  of 
this  chapter. 

(g)  Limitation  on  grant.  In  making  a 
grant  under  paragraph  (c)  of  this  section 
with  respect  to  a  demonstration  program 
to  assist  in  converting  an  affected 
mihtary  installation,  the  Corporation 
will  Do«  make  a  grant  ha  more  than  25 
percent  of  the  total  co«t  of  the 
conversion. 
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(a)  Special  Demonstration  Pnjectfor 
ri  9  Yukon-Kuskokwim  Oeita  of  Alaska. 
Tfce  Corporation  may  award  grants  to, 
aifd  enter  iirto  contracts  with, 
organizations  to  carry  out  programs  that 
a<  dress  significant  human  needs  in  the 
Y  [kon-Kuskokwim  delta  region  of 
A  aska. 

b)  Apphcation — (1)  General 
re  juirements.  To  be  eligible  to  receive  a 
gr  mt  or  enter  into  a  contract  under 
p«  ragraph  (a)  of  this  section  with 
re  ipec-t  to  a  program,  an  organization 
m  ist  submit  an  application  to  the 
Q  rporation  at  such  time,  in  such 
mi  inner,  and  containing  such 
in  ormation  as  the  President  may 
rei  |uire. 

2)  Contents.  The  application 
su  >mitted  by  the  organization  must,  at 
a  I  linimum — 

i)  tnchide  information  describing  the 
mi  nner  in  which  the  program  will 
ut  lize  VISTA  vohmteers,  individuals 
wHo  ha^-e  serv«{  in  the  Peace  Corps, 

a  other  quabSed  persons,  in 
nership  with  the  iocsl  nonprofit 
Bizations  known  as  the  Yukon- 
Kidskokwim  Health  CcKporatioo  and  the 
Al  iska  Village  Council  Presidents; 
ii)  Take  into  consideration — 

A)  The  primarily  noncash  economy 
of  he  region;  and 

B)  The  needs  and  desires  of  residents 
of  he  local  communities  in  the  region; 
an  1 

iii)  Include  specific  strategies, 
deteloped  in  cooperation  widi  the 
Yvtoi'k  speaking  population  that  resides 
in   uch  communities,  for 
coi  iprehenjave  and  intensive 
coi  :imunity  development  for 
ca  [imunities  in  the  Yukon-Kuskokwim 
de  ta  region. 

§  2  31 .30    OttMr  innovatlva  and  model 
pre  grams. 

( »)  The  Cwporation  may  support 
olh  er  innovative  and  modil  programs 
su<  h  as  the  fbllowiDg: 

( I)  Programs,  including  programs  for 
rur  i)  youth,  described  in  parts  2515 
fhrbugh  2524  of  this  chapter; 

( I)  Employer-based  retiree  programs; 

( ()  Intergenerational  programs; 

(f )  Programs  involving  indi^iiduals 
wit  1  di.sabilitie8  providing  service; 

( i)  Programs  sponsored  by  Governors; 
an( 

(i ))  Summer  programs  carried  out 
bet  ween  May  1  and  October  1  (which 

ma  ^  also  contain  a  year-round 
COI  tponents). 

(ft)  The  Corporation  will  support 
innovative  service-learning  programs. 


JMI 


Piwrr  asaa—TECHKucAL 

ASSiSTAffCC,  TRAIMNe^  AND  OTHER 
SEmnCE  MFRASTPItlCTURS- 
BUILDINQ  ACrwmES 

Sec 

2532.10  EUgiUe  acUvitiea. 
Airtbority:  42  U.&C  12S01  etaeq. 

§2532.20    EngiblaactlwMaa. 

The  Corporation  may  8;^>port — either 
directly  or  through  a  grant,  contract  or 
agreement — any  activity  designed  to 
meet  the  purposes  described  in  part 
2530  of  this  dwpter.  These  activities 
include,  but  are  not  limited  to.  the 
following: 

(a)  Community-based  ogencips.  The 
Corporation  may  provide  training  and 
technical  assistance  and  other  assistance 
to  project  sponsors  and  other 
community-based  agencies  that  provide 
volunteer  placements  In  order  to 
improve  the  ability  of  such  agencies  to 
use  participants  and  other  vohmteers  in 
a  manner  that  results  in  high-quality 
service  and  a  positive  service 

_  experience  for  the  participants  and 
volunteers. 

(b)  Improve  obility  to  oppfyfor 
assistance.  The  Corporation  will 
provide  training  and  technical 
assistance,  where  necessary,  to 
individuals,  programs,  local  labor 
organizations.  State  educational 
agencies.  State  Commissions,  local 
educational  agencies,  local 
governments,  community-based 
agencies,  and  other  entities  to  enable 
them  to  apply  for  funding  under  one  of 
the  national  service  laws,  to  conduct 
high-quality  programs,  to  evaluate  such 
programs,  and  for  other  purposes. 

(c)  Conferences  and  materials.  The 
Corporation  may  organize  and  hold 
conferences,  and  prepare  and  publish 
materials,  to  disseminate  inforraa'Jon 
and  promote  the  sharing  of  information 
among  programs  for  the  purpose  of 
Improving  the  quality  of  programs  and 
projects. 

(d)  Peace  Corps  and  V7STA  train fng. 
The  Corporation  may  provide  training 
assistance  to  selected  individuals  who 
volunteer  to  serve  m  the  Peace  Corps  of 
a  program  authorized  under  title  1  of  the 
Domestic  Vohmteer  Service  Act  of  1973 
(42  U.S.C.  4951  et  seq).  The  training 
will  be  provided  as  part  of  the  course  of 
study  of  the  individual  at  an  institution 
of  higher  education,  involve  service- 
learning,  and  cover  appropriate  skills 
that  the  individual  will  use  in  the  Peace 
Corps  or  VISTA. 

(e)  Promotion  and  ncniitateat.  thm 
CorparaticMi  may  cooduct  a  campeign  to 
solicit  funds  for  the  National  Sanrke 
Trust  and  other  programs  and  activities 
authorized  under  the  netionc) : 


laws  and  to  promote  and  recruit 
participants  for  programs  that  receive 
assistance  under  the  national  service 
laws. 

(f)  Training.  The  Corporation  may 
,  support  national  and  regional 

participant  and  supervisor  training, 
including  leadership  training  and 
training  in  specific  types  of  service  and 
in  building  the  ethic  of  civic 
responsibility. 

(g)  Research.  The  Corporation  may 
support  research  on  national  service, 
including  service-learning. 

(h)  Intergenerational  support.  The 
Corporation  may  assist  programs  in 
developing  a  service  component  that 
combines  students,  out-of-school 
youths,  and  older  adults  as  participants 
to  provide  needed  community  services. 

(i)  Planning  coordination.  The 
Corporation  may  coordinate 
community-wide  planning  among 
programs  and  projects. 

(jT  Youth  leadership.  The  Corporation 
may  support  activities  to  enhance  the 
ability  of  youth  and  young  adults  to 
plav  leadership  roles  in  national  service. 

(k)  National  program  identity.  The 
Corporation  may  support  the 
development  and  dissemination  of 
materials,  including  training  materials, 
and  arrange  for  uniforms  and  insignia, 
designed  to  promote  unity  and  shared 
features  among  programs  that  receive 
assistance  under  the  national  service 
laws. 

(1)  Senrice-learning.  The  Corporation 
will  support  innovative  programs  and 
activities  that  promote  service-learning. 

(m)  National  Youth  Service  Day.— (I) 
Designation.  April  19, 1994,  and  April 
18, 1995  are  each  designated  as 
"National  Youth  Service  Day".  The 
President  is  authorized  and  directed  to 
issue  a  proclamation  calling  on  the 
people  of  the  United  States  to  observe 
the  day  with  appropriate  ceremonies 
and  activities. 

(2)  Federal  activities.  In  order  to 
observe  National  Youth  Service  Day  at 
the  Federal  level,  the  Corporation  may 
organize  and  carry  out  appropriate 
ceremonies  and  activities. 

(3)  Activities.  The  Corporation  may 
make  grants  to  public  or  private 
nonprofit  organizations  with 
demonstrated  ability  to  carry  out 
appropriate  activities,  in  order  to 
support  such  activities  on  National 
Youth  Service  Day. 

(n)  Clearinghouses. — (1)  Authority. 
The  Corporation  may  establish 
clearinghouses,  either  directly  or 
through  a  grant  or  contract,  foe  service- 
learning  clearinghouse  to  be  established 
purauant  to  part  2518  of  this  chapter  is 
eligible  to  apply  for  a  grant  under  this 
section.  In  addition,  public  or  private 
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nonprofit  organizations  are  eligible  to 
apply  for  clearinghouse  grants;  however, 
such  organizations  must  have  extensive 
experience  in  training,  technical 
assistance  and  service  and/or  volunteer 
program  development,  and  management 
and  evaluation. 

(2)  Function.  A  Clearinghouse  may 
perform  the  following  activities: 

'(i)  Assist  entities  carrying  out  State  or 
local  community  service  programs  with 
needs  assessments  and  planning; 

(ii)  Conduct  research  and  evaluations 
concerning  community  service; 

(iii)  Provide  leadership  development 
and  training  to  State  and  local 
community  service  program 
administrators,  supervisora,  and 
participants;  and  provide  training  to 

!>ersons  who  can  provide  such 
eadership  development  and  training; 

(iv)  Facilitate  communication  among 
entities  carrying  out  community  service 
programs  and  participants; 

(v)  Provide  Information,  curriculum 
materials,  and  technical  assistance 
relating  to  planning  and  operation  of 
community  service  programs,  to  States 
and  local  entities  eligible  to  receive 
funds  under  this  chapter; 

(vi)  Gather  and  disseminate 
information  on  successful  community 
service  programs,  components  of  such 
successful  programs,  innovative  youth 
skills  curriculum,  and  commtinity 
service  projects; 

(vii)  Coordinate  the  activities  of  the 
clearinghouse  with  appropriate  entities 
to  avoid  duplication  of  effort; 

(viii)  Make  recommendations  to  State 
and  local  entities  on  quality  controls  to 
improve  the  delivery  of  community 
service  programs  and  on  changes  in  the 
programs  under  this  chapter;  and 

(ix)  Carry  out  such  other  activities  as 
the  Chief  Executive  Officer  determines 
to  be  appropriate. 

(o)  Assistance  for  Head  Start.  The 
Corporation  may  make  grants  to,  and 
enter  into  contracts  and  cooperative 
agreements  with,  public  or  nonprofit 
private  agencies  and  organizations  that 
receive  grants  or  contracts  under  the 
Foster  Grandparent  Program  (part  B  of 
title  n  of  the  Domestic  Volunteer 
Service  Act  of  1973  (29  U.S.C.  5011  ef 
seq.)),  for  projects  of  the  type  described 
in  section  211(a)  of  such  Act  (29  U.S.C. 
5011)  operating  under  memoranda  of 
agreement  with  the  ACTION  Agency,  for 
the  purpose  of  increasing  the  number  of 
low-income  individuals  who  provide 
services  under  such  program  to  children 
who  participate  in  Head  Start  programs 
under  the  Head  Start  Act  (42  U.S.C  9831 
et  seq). 

(p)  Other  assistance.  The  Corporation 
may  support  other  activities  that  are 


consistent  with  the  purposes  described 
in  part  2530  of  this  chapter. 

PART  253»-SPECIAL  ACTtVITIES 

2533.10    National  KTvice  fellowships. 
2533.20    Presidential  awards  for  service. 
Authority:  42  U.S.C.  12501  ef  seq. 

12533.10    Nationai  service  fellowships. 

The  Corporation  may  award  national 
service  fellowships  in  such  a  manner,  in 
such  amounts,  for  such  periods,  and  at 
such  times  as  it  deems  appropriate. 
National  service  fiellowships.  however, 
will  only  be  awarded  on  a  competitive 
basis. 

I2S33.20    Presidential  awwda  for  eervloe. 

The  President,  acting  through  the 
Corporation,  may  make  Presidential 
awards  for  service  to  individuals 
providing  significant  service,  and  to 
outstanding  programs.  Information 
about  recipients  of  such  awards  will  be 
widely  disseminated.  The  President 
may  provide  such  awards  to  any 
deserving  individual  or  program, 
regardless  of  whether  the  individual  is 
serving  in  a  program  authorized  by  this 
chapter  or  whether  the  program  is  itself 
authorized  by  this  chapter.  In  no 
instance,  however,  may  the  award  be  a 
cash  award. 

PART  2540— GENERAL 
ADMINISTRATIVE  PROVISIONS 

Subpart  A  ■  Raqulramants  Conosming  tha 
Distribution  and  Use  ef  Corporation 
Assistanoe 

S«c. 

2540.100    What  restrictions  govern  the  uie 

of  Corporation  assistance? 
2540.110    Limitation  on  use  of  Corporation 

funds  for  administrative  costs. 

Subpart  S— Requirements  Directly  Aftacting 
the  Selaction  snd  Treatment  ef  Participanta 

2540.200    Under  what  circumstances  may 

participants  be  engaged? 
2540.210    What  provisions  exist  to  ensura 

that  Corporation-supported  programs  do 

not  discriminate  in  the  selection  of 

participants  and  staff? 
2540.220    Under  what  circumstances  and 

subject  to  what  conditions  are 

participants  in  Corporation-assisted 

projects  eligible  for  family  and  medical 

leave? 
2540.230    What  grievance  procedures  must 

recipients  of  Corporation  assistance 

establish? 
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2540.300    What  must  be  included  in  State 

mporta  to  tiw  Coramisskm? 
2540.310    Must  programs  that  receive 

Corporation  assistance  establish 

standards  of  conduct? 
2540.320    How  ar«  parttcipaDt  benefits 

treated? 

Subpart  D— Suspension  and  Termination  of 
Corporatfoft  Assfstanee 

2540.400    Under  what  ci?cunistaaces  wiH 
the  CorporatioQ  suspend  or  totnioata  a 
grant  or  contract? 
Aathoiity:  42  U.S.C  12S01  et  seg. 

Subpart  A— l?«qulrements  Concerning 
the  DfstritKition  and  Um  of 
Corporation  Assistance 

f  2540.109  What  rsatrlcilons  govern  the 
use  of  Corporsttoa  aeeistance? 

(a)  Supplantatkm.  Corporation 
assistaaca  may  cot  be  used  to  replace 
State  and  local  funding  streams  that  had 
been  used  to  support  programs  of  the 
type  eligible  to  receive  Corporatioa 
support  For  any  given  program,  this 
condition  will  be  satisfied  if  the 
aggregate  non-Federal  expenditiu«  for 
that  program  in  the  fiscal  year  that 
support  is  to  be  provided  is  not  less 
than  the  previous  fiscal  year. 

(b)  ReHgJQvs  use.  Corporation 
assistance  may  not  be  used  to  provide 
religious  instruction,  conduct  worship 
services,  or  engage  in  any  form  of 
proslytization. 

(c)  Political  activity.  Corporation 
assistance  may  not  he  used  by  program 
participants  or  staff  to  assist,  promote, 
or  deter  union  oiyniaing;  or  finaocev 
directly  or  indirectly,  any  activity 
designed  to  influence  the  outcome  of  a 
Federal,  State  or  local  election  to  public 
office. 

(d)  Contracts  or  colhctive  bargaining 
agreements.  Corporation  assistance  may 
not  be  used  to  Impair  existing  contracts 
lor  services  or  caitective  bar^ining 
■gieemeDts. 

(e)  NondupUcaiion.  CorpoiEtioD 
assistance  may  ntA  be  used  to  duplicate 
an  activity  that  is  already  available  in 
the  locahty  of  a  program.  And.  unless 
the  requirements  of  paragraph  (f)  of  this 
section  are  met.  Corporation  assistance 
will  not  be  provided  to  a  private 
nonprofit  entity  to  conduct  activities 
that  are  the  same  or  substantially 
equivalent  to  activities  provided  by  a 
State  or  Ibcal  government  agency  that 
such  entity  resides  in. 

(0  Nondisplacement.  (1)  An  employer 
may  not  displace  an  employee  or 
position,  including  partial  displacement 
such  as  reduction  in  hours,  wages,  or 
employment  benefits,  as  a  result  of  the 
use  by  such  employer  of  a  participant  in 


a  progra^i  receiving  Corporatiim 
aasistanc^. 

(2)  A  service  opportimity  will  aol  ke> 
created  under  this  title  that  will  Infringe 
ixt  any  manner  on  the  promotional 
opportunity  of  an  employed  individual. 

(3)  A  participant  in  a  program 
rec«vii»Carpioratioa  assistance  may 
not  perform  any  services  or  duties  or 
engage  in  activities  that  woald 
otherwise  be  performed  by  as  employee 
as  part  of  the  assigned  duties  of  such 
employe)  i. 

(4)  A  p  izticipant  in  any  program 
recervittj  assistance  under  diis  chapter 
may  not  )raform  any  services  or  duties, 
or  engage  in  activities,  that — 

(i)  will  supplant  the  hiring  of 
emplaye(  I  workers;  or 

(ii)  are  services,  duties,  or  activities 
w^  res{  ect  to  wkkh  an  individual  has 
recall  ri^its  pursuant  to  a  collective 
bargaint:te  agteement  or  cpplicabk 
personnaQ  procedures. 

(5)  A  participant  in  any  program 
receiving  assistance  under  this  title  may 
not  parf^m  services  or  dniies  that  have 
been  performed  by  or  were  assigned  to 
any—     J 

(i)  pre^ntly  employed  worker; 

(ii)  employee  who  recently  resigned 
or  was  discharged; 

{iii>  employee  who  is  subject  to  a 
reductiod  in  force  or  who  has  recall 
rights  pursuant  to  a  collective 
baigainiiK  agreement  "or  apphcabla 
persannefprocedurer, 

(iv)  en^ioyee  who  is  on  leave 
(terminal  temporary,  vacatiep> 
emCTgea^.  or  aaekh  or 

tv)  eniflo3ree  who  is  c«  strike  or  who 
is  being  kxJced  out. 

12940.11(1    Utnftatlononuaaof 
Coiporatlen  funds  for  aiknhiisiiaUve  ceata. 

Not  more  than  five  percent  of  the 
amoiuit  qf  assistance  provided  to  the 
original  incipient  of  any  grant  or  any 
transfer  df  assistance  fi'om  the 
CorporatKin  in  any  fiscal  year  may  be 
used  to  pay  for  atkninistzative  costs 
inctured  py — 

(a)  The  original  recipient  of 
assistano  >;  and 

(b)  An]  subgrantee  of  that  recipient. 

Sutipert 

A 

of 


of  other  necessary  expenses  and  costs 
associated  with  such  participenl 


fequirements  DIrectty 
the  Selectfon  and  Treatment 
nts 


12540.200    Under  whet  drcumstancea  may 
perlielpanle  be  engaged? 

A  Stata  may  not  ei^age  a  participant 
to  serve  in  any  program  that  receives 
Corporatnn  assistanos  unless  and  until 
amounts  nave  been  appropriated  ondea 
section  501  of  the  Act  (42  U.S.C.  12S81) 
for  the  pibvisioa  of  AmenCorps 
educatiioi  lal  awards  and  for  Ah»  payment 


12540.210    What  prevlaiona  exiet  to  < 
ttMrt  CarporsHon  aupporlaJ  progiaina  da 
not  diserimtoiate  in  the  aaieedon  of 
participants  and  stafTT 

(a)  An.  individual  with  responsibility 
{or  the  operation  of  a  project  that 
receives  Corporation  assistance  may  not 
discriminate  against  a  participant  in»  or 
member  of  the  staff  of.  such  project  on 
the  basis  of  race,  color,  national  origin, 
sex,  age,  or  political  affiliation  of  surJi 
participant  or  member,  or  on  the  basis 
of  disability,  if  the  participant  oc 
member  is  a  qualified  individual  with  a 
disability. 

(bl  Any  Corporation  assistance 
constitutes  Federal  financial  assistance 
for  purposes  of  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.SXL  2000d  9t 
seq.),  title  IX  of  the  Education 
Amendments  of  1972  (20  II.S.C  16ai  et 
seq.).  section  504  of  the  Rebabilitatfoa 
Act  of  1973  (29  U.S.C.  794),  and  the  Age 
EKscrunination  Ad  of  1975  (42  U.SC 
6101  et  seq.).  and  constitutes  Federal 
financial  assistance  to  an  education 
program  or  activity  for  purposes  of  the 
Education  Amendments  of  1972  (20 
U.SJC.  1681  etsa}.}. 

(c]  An  individual  with  responsibility 
for  the  operation  ofa  project  that 
receives  Corporation  assistance  may  not 
discriminate  on  the  basis  of  religion 
against  a  pajlidpant  in  such  project  or 
a  member  of  the  staff  of  such  project 
who  is  paid  with  Corporatioa  funds.^ 
This  provision  does  not  apply  to  the 
employment  (with  Corporation 
assistance),  oi  any  staff  member  ofa 
Corporation-supported  prefect  who  was 
employed  with  the  organization 
operating  the  project  on  the  date  the 
Corporation  grant  was  awarded. 

I2940J2O   Uneafwtiatdreumatanceaand 

bl  Corporation-aaaiatad  I 
forfamNyi 


fa>  Participants  in  Slat»,  heat,  or 
private  nonpeoffts  peogrxtms.  A 
partitdpant  in  a  State,  local,  or  private 
nonprofit  program  receiving  support 
from  the  Corpor^tron  is  considered  an 
eligible  employee  of  the  prognun's 
project  sponsor  imder  the  Family  and 
Medical  Leave  Act  if — 

(1)  The  participent  has  served  far  at 
least  12  months  and  1,250  boors  during 
the  year  preceding  the  start  of  the  leave; 
and 

(2)  The  program's  project  sponsors 
engages  in  commerca  or  any  industry  or 
activity  affecting  coaimercsv  and 
«npk>ys  at  least  50  emptoy  eee  for  eatA 
working  day  during  20  or  more  cataacfar 
WOTkweeks  in  the  anrent  or  precedfaig 
calendar  3renr. 


(b)  Participants  ia  Federal  programs. 
Participants  in  Fednai  programs 
operated  by  the  Corporation  or  by 
another  Federal  agency  will  be 
considered  Federal  employees  for  the 
purposes  of  the  Family  and  Medical 
Leave  Act  if  the  pertid pants  have 
completed  12  months  of  service  and  the 
project  ^mnsor  la  an  atnplo3Fing  agencv 
as  defined  tn  5  U.S.C  6381  et  seq.;  saoi 
participants  therafoe  will  be  eligible  for 
the  same  bmily  and  medical  leave 
benefits  afforded  to  such  Federal 
employees. 

(c)  General  terms  and  conditkxns. 
Participants  that  quahfy  as  eligible 
employees  under  paragraphs  (a)  or  (b)  of 
this  section  are  entitled  to  take  up  to  12 
weeks  of  unpaid  leave  during  a  12 
month  {>eriod  for  any  of  the  following 
reasons  (in  the  cases  of  both  paragraphs 
(c)  (1)  and  (2)  of  this  section.  The 
entitiement  to  leave  expires  12  months 
after  the  birth  or  placement  of  such 
child): 

(1)  The  birth  of  a  child  to  a 
paitidpant; 

(2)  Ine  placement  of  a  child  with  a 
partidpant  for  adoption  or  foster  care; 

(3)  Ine  serious  illness  of  a 
partldpant's  spoiise,  child  or  parent;  or 

(4)  A  participant's  serious  heahh 
condition  that  makes  that  partlcipftnt 
tnuble  to  perform  his  or  her  essential 
service  duties  (a  serious  health 
condition  is  an  illness  or  condition  that 
requires  either  inpatient  care  or 
continuing  treatment  by  s  health  care 
provider), 

(d)  Intermittent  kame  or  reduced 
service.  The  program,  serving  as  the 
prefect  sponsor,  umv  allow  a  partkdpant 
to  take  Intermittent  leave  or  reduce  his 
or  her  service  hours  due  to  the  birth  of 
or  placement  of  a  child  for  adoption  or 
foster  care.  The  partidpant  may  also 
take  leave  to  care  for  a  seriously  ill 
immediate  family  member  or  may  take 
leave  due  to  his  or  bar  own  serious 
illness  whenever  It  Is  medically 
necessary. 

(e)  Atteraate  placemeitt  If  a 
partidpant  requests  intermittent  leave 
or  a  reduced  service  hours  due  to  a 
serious  illness  or  a  family  member's 
sickness,  and  the  need  for  leave  is 
foreseeable  based  on  plaimed  medical 
treatment,  the  program,  or  project 
sponsor  may  temporarily  transfer  the 
partidpant  to  an  alternative  service 
position  if  the  participant: 

(1)  Is  quahfied  for  tne  position;  and 

(2)  Receives  the  same  benefits  such  as 
stipend  or  living  allowance  and  the 
position  better  accommodates  the 
partidpants  recurring  periods  of  leave. 

(f)  Certification  of  cause.  A  program, 
or  projed  sponsor  may  require  that  the 
partidpant  support  a  leave  request  with 


a  certificatkni  from  the  beaMi  care 

proirldar  of  the  paitl<  Ipant  cv  tfie 
partidpant's  family  flMOiber.  If  a 
program  sponacs  raqeeits  a  ceftificathm, 
the  partidpant  nmst  provide  H  hi  a 

timely  manner. 

(g)  Conlinuanee  of  coverage.  (1)  If  a 
State,  local  or  private  program  providea 
for  health  insurance  for  the  fall-time 
partidpant,  the  ^woaor  must  contimie 
to  provide  comparable  beehh  coverage 
at  the  same  level  and  conditknis  that 
coverage  would  have  been  provided  lor 
the  duration  of  the  partidpemk's  leave. 

(2)  If  the  Fadeia)  program  providea 
haaUh  insnraikca  coverage  ha  the  full- 
tirae  partidpant,  the  sponsor  must  also 
contimte  to  provide  the  same  health 
care  coverage  for  the  duration  of  the 
p4Hlicip«at'a  leave. 

(h)  Failure  to  return.  If  the  paitidpant 
fails  to  return  to  the  program  at  the  «m1 
of  leave  for  any  reason  other  than 
continuation,  recurrence  or  onaat  of  a 
serious  health  condition  or  other 
drciimstances  beyond  his  or  bar 
control,  the  program  may  recover  the 
premium  that  he  or  she  paid  during  any 
period  of  unpaid  leave. 

(i)  Applicability  to  term  of  service. 
Any  absence,  due  to  family  and  medical 
leave,  will  not  be  coimted  towards  the 
partldpant's  term  of  service. 


I294OL220    What 

must  vM^lsnlB  oi  CofpofsfioA 

satabtlah7 

State  and  local  applicants  that  receive 
assistance  from  the  Corporation  must 
establish  and  maintain  a  prooedure  for 
the  filing  and  adjudication  of  grievances 
from  partidpants,  labor  organizations, 
and  other  hiterested  individuals 
concerning  programs  that  receive 
assistance  from  the  Corporation.  A 
grievance  procedure  may  include 
dispute  resohition  programs  such  as 
mediation,  fedhtation,  assisted 
i>egotiati<»  and  neutral  evaluation. 

(a)  Aitemative  dispute  resolution.  (1) 
The  aggrieved  party  may  seek  resolutimi 
through  aitemative  means  of  dispute 
resolution  such  as  mediation  or 
fadlitation.  Dispute  resolution 
proceedings  must  be  initiated  within  45 
calendar  days  from  the  date  of  the 
alleged  occurrence.  At  the  Initial  session 
of  the  dispute  resohition  proceedings, 
the  party  must  be  sdvised  In  writing  of 
his  or  her  right  to  file  a  grievance  and 
right  to  arbitration.  If  the  matter  is 
resolved,  and  a  written  agreement  is 
reached,  the  party  will  agree  to  forego 
fiUng  a  grievance  in  the  matter  under 
consideration. 

(2)  If  mediation,  fadlitation,  or  other 
dispute  resolution  pnxxsses  are 
seleded,  the  process  must  be  aided  by 
a  neutral  party  who.  with  rasped  to  an 


issue  in  coutiuversy,  functions 
spedflealhr  to  aid  me  parties  in 
resolving  tne  mstter  tarongh  a  mutually 
acniwad  and  acceptable  written 
agreement.  The  neutral  party  may  not 
compel  a  resohition.  Proceedings  befoie 
the  neutral  party  must  be  htfermel,  and 
the  rules  of  evidence  wlU  not  apply. 
¥nth  the  exceptkm  of  a  writtan  and 
agreed  upon  dispute  resohition 
agreement,  the  proceeding  most  be 
coBfldantlal. 

(b)  Grievance  procedure  lor 
unresehed  oompfoiiies.  If  ue  maftar  la 
not  resided  withte  30  calendar  days 
from  Am  dale  the  hJennal  dBspola 
resohitioo  process  began,  the  neotru 
party  most  again  Infurm  the  aggrieving 
party  of  hla  or  her  right  to  file  a  formal 
grievsBoe.  In  the  event  an  aggrieving 
party  files  a  grlevnice,  the  neutral  may 
not  participate  in  the  formal  complaint 
process.  In  additkni,  no  conuntmicatloD 
or  proceedings  of  the  taifomal  dispote 
reeoluttan  prooeaa  may  be  refnw  to  or 
introdoced  into  evidence  at  the 
grievance  and  eihltration  bearing.  The 
advisory  decision  may  not  bo  binding 
imlesa  both  parttea  agree.  Grlevancae 
that  aUege  fraud  er  arlminal  activity 
must  immediately  be  brought  to  the 
attention  of  the  Corporation's  Inspector 
general. 

(c)  Time  limitations.  Exo^  fn  a 
grievance  that  aOegea  fraud  er  crhninal 
activity,  a  grievance  must  be  made  no 
later  than  one  year  aftw  the  date  of  the 
alleged  occurrence.  If  a  hearing  is  h^ 
on  a  grievance,  it  must  be  caoducted  no 
later  than  30  calendar  days  after  the 
filing  of  such  grievance.  A  dedsion  on 
any  such  grievance  most  be  made  no 
later  than  60  calendar  days  after  the 
filing  of  the  grievance. 

(d)  Arbitrotion.  If  there  Is  an  adverse 
dedsion  against  the  party  who  filed  the 
grievance,  or  60  calendar  days  after  the 
filing  of  a  grievtttce  no  ded^on  has 
been  reached,  the  filing  party  may 
submit  the  grievance  to  binmng 
arbitration  before  a  qualified  arbitrator 
who  is  jointly  seleded  and  Independent 
of  the  interested  perties.  If  the  parties 
caimot  agree  on  an  arbitrator  within  15 
calendar  days  after  receiving  a  reqtiast 
from  one  of  the  grievance  parties,  the 
Corporations  Chief  Executive  Officer 
will  appoint  an  arbitrator  from  a  list  of 
qualified  arbitrators.  An  arbitration 
proceeding  must  be  held  no  later  than 
45  calendar  days  after  the  request  for 
arbitration.  If  the  arbitrator  is  appointed 
by  the  Chief  Executive  Officer,  the 
proceeding  must  occur  no  later  than  30 
calendar  days  afier  the  arbitrators 
appointment.  A  dedsion  must  be  made 
by  the  arbitrator  no  later  than  30 
calendar  days  after  the  date  the 
arbitration  proceeding  begins.  The  cost 
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of  the  arbitration  proceeding  must  be 
divided  evenly  between  the  parties  to 
the  arbitration.  If,  however,  a 
participant,  labor  organization,  or  other 
interested  individual  prevails  under  a 
binding  arbitration  proceeding,  the  State 
or  local  applicant  that  is  a  party  to  the 
grievance  must  pay  the  total  cost  of  the- 
proceeding  and  the  attorneys  fees  of  the 
prevailing  party. 

(e)  Suspension  of  placement.  If  a 
grievance  is  filed  regarding  a  proposed 
placement  of  a  participant  in  a  program 
that  receives  assistance  under  this 
chapter,  such  placement  must  not  be 
made  unless  the  placement  is  consistent 
with  the  resolution  of  the  grievance. 

(f)  Remedies.  In  general,  remedies  for 
a  grievance  filed  include  suspension  or 
termination  of  payments  for  assistance 
under  this  chapter,  and  prohibition  of  a 
placement  of  a  participant,  and  in 
grievance  cases  where  there  is  a 
violation  of  nonduplication  or 
nondisplacement  requirements  and  the 
employer  of  the  displaced  employee  is 
the  recipient  of  Corporation  assistance, 
the  displaced  employee  must — 

(1)  Be  reinstated  to  the  position  he  or 
she  held  prior  to  the  displacement; 

(2)  Be  paid  lost  wages  and  benefits; 

(3)  Regain  any  other  relevant  terms, 
conditions  and  privileges  of 
employment;  and 

(4)  Obtain  any  equitable  relief  that  is 
necessary  to  correct  any  violation  of  the 
nonduplication  or  nondisplacement 
requirements  or  to  make  the  displaced 
employee  whole. 

(g)  Suspension  or  termination  of 
assistance.  The  Corporation  may 
suspend  or  terminate  payments  for 
assistance  under  this  chapter. 

(h)  Effect  of  noncompliance  with 
arbitration.  A  suit  to  enforce  arbitration 
awards  may  be  brought  in  any  Federal 
district  court  having  jurisdiction  over 
the  parties  without  regard  to  the  amount 
in  controversy  or  the  parties' 
citizenship. 

Subpart  C-Oth«r  Requirements  for 
Recipients  of  Corporation  Assistance 

S  2540.300    Whet  must  tM  included  In  Stat* 
reports  to  ttM  Commission? 

(a)  In  general.  Each  State  receiving 
assistance  under  this  title  must  prepare 
and  submit,  to  the  Corporation,  an 


annual  report  concerning  the  use  of 
assistance  provided  under  this  title  and 
the  St  itus  of  the  national  and 
comn  lunity  service  programs  that 
receii  e  assistance  under  such  title  in 
such  State. 

(b)  'Mca!  grantees.  Each  State  may 
requii  e  local  grantees  that  receive 
assist  mce  under  this  title  to  supply 
such  nformation  to  the  State  as  is 
neces  ary  to  enable  the  State  to 
comp  ete  the  report  required  under 
parag  aph  (a)  of  this  section,  including 
a  com  jarison  of  actual 
accon  plishments  with  the  goals 
establ  shed  for  the  program,  the  number 
of  par  icipants  in  the  program,  the 
numb  ir  of  service  hours  generated,  and 
the  ex  stence  of  any  problems,  delays  or 
adver  e  conditions  that  have  affected  or 
will  a  feet  the  attainment  of  program 
goals. 

(c)  /  epori  demonstrating 

compl  'ance—{\)  In  general.  Each  State 
receiv  ng  assistance  under  this  title 
must  i  iclude  information  in  the  report 
requir  (d  under  paragraph  (a)  of  this 
sectioi  I  that  demonstrates  the 
compl  ance  of  the  State  with  the 
provis  ons  of  this  chapter. 

(2)  I  ocal  grantees.  Each  State  may 
requiri '  local  grantees  to  supply  such 
inform  ation  to  the  State  as  is  necessary 
to  enal  le  the  State  to  comply  with  the 
requin  ment  of  paragraph  (a)  of  this 
sectior . 

(d)  /  vailability  of  report.  Reports 
submit  ted  under  paragraph  (a)  of  this 
sectior  must  be  made  available  to  the 
public  on  request. 

;io 
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Must  programs  thst  rsceivs 
Corporation  asaistance  eatal)liah  atandarda 


'rograms  that  receive  assistance 
I  lis  title  must  establish  and 
stringeitly  enforce  standards  of  conduct 
at  the  flrogram  site  to  promote  proper 
moral  and  disciplinary  conditions. 


How  are  participant  tMnefita 


S  2540.2 
trsatedt 

Section  142(b)  of  the  Job  Training 
Partnership  Act  (29  U.S.C.  1552(b))  shall 
apply  ts  the  programs  conducted  under 
this  ch<  pter  as  if  such  programs  were 
conduc  ed  under  the  Job  Training 
Partner  ihip  Act  (29  U.S.C.  1501  et  seq.). 


Subpart  D— Suspension  and 
Termination  of  Corporation  Assistance 

§  2540.400    Under  wturt  circumatanoea  will 
the  Corporation  auapend  or  terminate  a 
grant  or  contract? 

(a)  Suspension  of  a  grant  or  contract. 
In  emergency  situations,  the 
Corporation  may  suspend  a  grant  or 
contract  for  not  more  than  30  calendar 
days.  Examples  of  such  situations  may 
include,  but  are  not  limited  to: 

(1)  Serious  risk  to  persons  or  property; 

(2)  Violations  of  Federal,  State  or  local 
criminal  statutes;  and 

(3)  Material  violation{s)  of  the  grant  or 
contract  that  are  sufficiently  serious  that 
they  outweigh  the  general  policv  in 
favor  of  advance  notice  and  opportunity 
to  show  cause. 

(b)  Termination  of  a  grant  or  contract. 
The  Corporation  may  terminate  or 
revoke  assistance  for  failure  to  comply 
with  applicable  terms  and  conditions  of 
this  chapter.  However,  the  Corporation 
must  provide  the  recipient  reasonable 
notice  and  opportunity  for  a  full  and  fair 
hearing,  subject  to  the  following 
conditions: 

(1)  The  Corporation  will  notify  a 
recipient  of  assistance  by  letter  or 
telegram  that  the  Corporation  intends  to 
terminate  or  revoke  assistance,  either  in 
whole  or  in  part,  luiless  the  recipient 
shows  good  cause  why  such  assistance 
should  not  be  terminated  or  revoked.  In 
this  communication,  the  grounds  and 
the  effective  date  for  the  proposed 
termination  or  revocation  will  be 
described.  The  recipient  will  be  given  at 
least  7  calendar  days  to  submit  written 
material  in  opposition  to  the  proposed 
action. 

(2)  The  recipient  may  request  a 
hearing  on  a  proposed  termination  or 
revocation.  Providing  five  days  notice  to 
the  recipient,  the  Corporation  may 
authorize  the  conduct  of  a  hearing  or 
other  meetings  at  a  location  convenient 
to  the  recipient  to  consider  the  proposed 
suspension  or  termination.  A  transcript 
or  recording  must  be  made  of  a  hearing 
conducted  under  this  section  and  be 
available  for  inspection  by  any 
individual. 

(FR  Doc.  94-322  Filed  1-6-94;  8:45  am) 
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summary:  This  rule  revises  the 
procedures  for  early  inmate  release 
under  extraordinary  or  compelling 
circumstances  in  order  to  include 
provisions  applicable  to  inmates  who 
were  sentenced  under  the  new  law 
sentencing  guidelines  that  eliminated 
parole.  In  addition,  the  rule  provisions 
relating  to  inmate  release  in  response  to 
prison  overcrowding  have  been 
ehminated  in  conformance  with  revised 
Parole  Commission  procedures,  a  • 
section  has  been  added  to  note  the 
ineligibihty  of  certain  offenders,  and 
various  administrative  procedures  have 
been  simplified.  Releases  have  been 
most  often  appUed  in  cases  where  the 
inmate  is  terminally  ill.  The  application 
of  the  rule  has  not  been  modified.  The 
practical  effect  should  remain  the 
release  or  parole  of  a  limited  number  of 
inmates  under  extraordinary  or 
compelling  circumstances. 
EFFECTIVE  DATE:  January  7. 1994. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street.  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Procedures  for  the 
Implementation  of  18  U.S.C.  4205(g).  A 
final  rule  on  this  subject  was  published 
in  the  Federal  Register  October  21, 1983 
(48  FR  48973). 

The  regulations  have  been  revised  for 
two  main  reasons.  First,  the  revisions 
now  include  sentence  modifications  as 
stated  in  18  U.S.C.  3582(c)(1)(A).  the 
provisions  applicable  to  inmates 
sentenced  under  the  1984  Sentencing 
Guidelines,  as  well  as  the  sentence 
modifications  found  in  18  U.S.C. 
4205(g)  for  those  inthates  eligible  for 
parole  under  the  prior  sentencing  rules. 
Also,  the  regulations  have  modified  the 
language  of  the  standard  employed  to 
conform  to  the  statutory  language  of 
"extraordinary  and  compelling"  reasons 
for  the  request.  The  standards  to 


evaluate  re<  uests  for  early  release 
remain  the  iame.  The  only  additional 
procedure  t  aquired  of  inmates  who 
request  earfy  release  is  the  inclusion  of 
a  proposed  release  plan.  The  plan 
verifies  thai  the  inmate  will  be  properly 
cared  for  uj  on  release,  and  it  may  be 
completed  I  y  staff  if  the  inmate  is 
unable  to  c(  mplete  the  proposal. 

Addition)  1  changes  include  the 
removal  of  i  ormer  §  572.42  in 
conformanc  i  with  revised  regulations  of 
the  Parole  C  ammission,  the  removal  of 
the  requiren  lent  that  the  inmate  provide 
in  the  request  information  which  can  be 
obtained  by  staff  through  a  review  of  the 
inmate's  rec  3rd,  and  the  addition  of  new 
§  571.64  not  ng  the  ineligibility  of 
certain  offer  ders. 

As  an  edit  Drial  amendment,  the 
revised  com  jassionate  release 
provisions  h  ave  been  redesignated  from 
part  572  to  J  art  571  in  order  to  reflect 
applicabilit)  to  new  law  commitments. 
A  cross-refei  ence  remains  in  part  572. 

Because  tl  e  revised  rule  imposes  no 
additional  bi  irdens  or  restrictions  on 
inmates,  the  Bureau  finds  good  cause  for 
exempting  tl  e  provisions  of  the 
Administrati  ve  Procedure  Act  (5  U.S.C. 
553)  requirir  g  notice  of  proposed 
rulemaking,  he  opportunity  for  public 
comment,  ar  d  delay  in  effective  date. 
Members  of  i  he  public  may  submit 
comments  cc  nceming  this  rule  by 
writing  to  thi  s  previously  cited  address. 
These  comm  mts  will  be  considered  but 
will  receive  ]  lo  response  in  the  Federal 
Register. 

The  Bureai  i  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  ac  ion  for  the  purpose  of  E.O. 
12866;  this  n  lie  was  reviewed  by  the 
Office  of  Mai  agement  and  Budget 
pursuant  to  1 .0. 12866.  After  review  of 
the  law  and  ifegulations.  the  Director, 
Bureau  of  PriBons  has  certified  that  this 
rule,  for  the  j  urpose  of  the  Regulatory 
Flexibility  A<  t  (Pub.  L.  96-354),  does 
not  have  a  sij  nificant  impact  on  a 
substantial  ni  imber  of  small  entities. 

List  of  Subjet  ts  in  28  CFR  Parts  571  and 
572 

Prisoners. 
Kathleen  M.  Hi  wk. 

Director,  Bursa  i  of  Prisons. 
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Accordingl  i,  pursuant  to  the 
rulemaking  ai  ithority  vested  in  the 
Attorney  Gen  sral  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parts  571  and 
572  in  subchi)ter  D  of  28  CFR.  chapter 
V  are  amende  i  as  set  forth  below. 
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SUBCHAPTER  D-COMMUNITY 
PROGRAMS  AND  RELEASE 

PART  571— RELEASE  FROM 
CUSTODY 

1.  The  authority  citation  for  28  CFR 
part  571  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C  3565, 
3568-3569  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
3582,  3621,  3622,  3624.  4001,  4042.  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
4161-4166  and  4201-4218  (Repealed  as  to 
offenses  committed  on  or  after  November  1, 
1987),  5006-5024  (Repealed  October  12, 1984 
as  to  offenses  committed  after  that  date), 
5031-5042;  28  U.S.C.  509,  510;  U.S.  Const.. 
Art.  II,  Sec.  2;  28  CFR  0.95-0.99. 1.1-1.10. 

2.  In  part  571,  subpart  G,  consisting  of 
§§  571.60  through  571.64,  is  added  to 
read  as  follows: 

Subpart  G— Compassionate  Release 
(Procedures  for  the  Implementation  of  18 
U.S.C.  3582(cX1MA)  and  4205(g)) 

Sec. 

571.60  Purpose  and  scope. 

571.61  Initiation  of  request— extraordinary 
or  compelling  circumstances. 

571.62  Approvaljof  request. 

571.63  Denial  of  request. 

571.64  Ineligible  offenders. 

Subpart  G — Compassionate  Release 
(Procedures  lor  the  Implenrientatlon  of 
IB  U.S.C.  3582(cK1)(A)  and  4205(g)) 

§  571 .60    Purpose  and  scope. 

Under  18  U.S.C.  4205(g),  a  sentencing 
court,  on  motion  of  the  Bureau  of 
Prisons,  may  make  an  inmate  with  a 
minimum  term  sentence  immediately 
eligible  for  parole  by  reducing  the 
minimum  term  of  the  sentence  to  time 
served.  Under  18  U.S.C.  3582(c)(1)(A),  a 
sentencing  court,  on  motion  of  the 
Director  of  the  Bureau  of  Prisons,  may 
reduce  the  term  of  imprisonment  of  an 
inmate  sentenced  under  the 
Comprehensive  Crime  Control  Act  of 
1984.  The  Bureau  uses  18  U.S.C.  4205(g) 
and  18  U.S.C.  35ff2(c)(l)(A)  in 
particularly  extraordinary  or  compelling 
circumstances  which  could  not 
reasonably  have  been  foreseen  by  the 
court  at  the  time  of  sentencing. 

§  571 .61    Initiation  of  request- 
extraordinary  or  compelling  circumstances. 

(a)  A  request  for  a  motion  under  18 
U.S.C.  4205(g)  or  3582(c)(1)(A)  shall  be 
submitted  to  the  Warden.  Ordinarily, 
the  request  shall  be  in  writing,  and 
submitted  by  the  inmate.  An  inmate 
may  initiate  a  request  for  consideration 
under  18  U.S.C.  4205(g)  or  3582(c)(1)(A) 
only  when  there  are  particularly 
extraordinary  or  compelling 
circumstances  which  could  not 
reasonably  have  been  foreseen  by  the 


court  at  the  time  of  sentencing.  The 
inmate's  request  shall  at  a  minimum 
contain  the  following  information: 

(1)  Tlie  extraordinary  or  compelling 
circumstances  that  the  iimiate  believes 
warrant  consideration. 

(2)  Proposed  release  plans,  including 
where  the  inmate  will  reside,  how  the 
inmate  will  support  himself/herself, 
and,  if  the  basis  for  the  request  involves 
the  inmate's  health,  information  on 
where  the  inmate  will  receive  medical 
treatment,  and  how  the  inmate  will  pay 
for  such  treatment. 

(b)  The  Bureau  of  Prisons  processes  a 
request  made  by  another  person  on 
behalf  of  an  inmate  in  the  same  manner 
as  an  inmate's  request.  Staff  shall  refer 
a  request  received  at  the  Central  Office 
or  at  a  Regional  Office  to  the  Warden  of 
the  institution  where  the  inmate  is 
confined. 

S  571 .62    Approval  of  request 

(a)  The  Bureau  of  Prisons  makes  a 
motion  under  18  U.S.C.  4205(g)  or 
3582(c)(1)(A)  only  after  review  of  the 
request  by  the  Warden,  the  Regional 
Director,  the  General  Counsel,  and 
either  the  Medical  Director  for  medical 
referrals  or  the  Assistant  Director, 
Correctional  Programs  Division  for  non- 
medical referrals,  and  with  the  approval 
of  the  Director,  Bureau  of  Prisons. 

(1)  The  Warden  shall  promptly  review 
a  request  for  consideration  under  18 
U.S.C.  4205(g)  or  3582(c)(1)(A).  If  the 
Warden,  upon  an  investigation  of  the 
request  determines  that  the  request 
warrants  approval,  the  Warden  shall 
refer  the  matter  in  writing  with 
recommendation  to  the  Regional 
Director. 

(2)  If  the  Regional  Director  determines 
that  the  request  warrants  approval,  the 
Regional  Director  shall  prepare  a  written 
recommendation  and  refer  the  matter  to 
the  Office  of  General  Counsel. 

(3)  If  the  General  Counsel  determines 
that  the  request  warrants  approval,  the 
General  Counsel  shall  solicit  the 
opinion  of  either  the  Medical  Director  or 
the  Assistant  Director,  Correctional 
Programs  Division  depending  upon  the 
nature  of  the  basis  of  the  request.  With 
this  opinion,  the  General  Counsel  shall 
forward  the  entire  matter  to  the  Director, 
Bureau  of  Prisons,  for  final  decision. 

(4)  If  the  Director,  Bureau  of  Prisons, 
gruits  a  request  under  18  U.S.C.  4205(g), 


the  Directiv  will  contact  the  U.S. 
Attorney  in  the  distiict  in  which  the 
inmate  was  sentenced  regarding  moving 
the  sentencing  court  on  behalf  of  the 
Bureau  of  Prisons  to  reduce  the 
minimxmi  term  of  the  inmate's  sentence 
to  time  served.  If  the  Director,  Bureau  of 
Prisons,  grants  a  request  under  18  U.S.C 
3582(c)(1)(A),  the  Director  will  contact 
the  U.S.  Attorney  in  the  district  in 
which  the  inmate  was  sentenced 
regarding  moving  the  sentencing  court 
on  behau  of  the  Director  of  the  Bureau 
of  Prisons  to  reduce  the  inmate's  term 
of  imprisonment  to  time  served. 

(b)  Upon  receipt  of  notice  that  the 
sentencing  court  has  entered  an  order 
granting  the  motion  under  18  U.S.C. 
4205(g),  the  Warden  of  the  institution 
where  the  inmate  is  confined  shall 
schedule  the  inmate  for  hearing  on  the 
earliest  Parole  Commission  docket. 
Upon  receipt  of  notice  that  the 
sentencing  court  has  entered  an  order 
granting  the  motion  tmder  18  U.S.C 
3582(c)(1)(A),  the  Warden  of  the 
institution  where  the  inmate  is  confined 
shall  release  the  Inmate  forthwith. 

(c)  In  the  event  the  basis  of  the  request 
is  the  medical  condition  of  the  inmate, 
staff  shall  expedite  the  request  at  all 
levels. 

1571.63    DenM  of  request 

(a)  When  an  inmate's  request  is 
denied  by  the  Warden  or  Regional 
Director,  the  disapproving  official  shall 
provide  the  inmate  with  a  written  notice 
and  statement  of  reasons  for  the  denial. 
The  inmate  may  appeal  the  denial 
through  the  Administrative  Remedy 
Procedure  (28  CFR  part  542,  subpart  B). 

(b)  When  an  inmate's  request  for 
consideration  under  18  U.S.C.  4205(g) 
or  3582(c)(1)(A)  is  denied  by  the 
General  Counsel,  the  General  Counsel 
shall  provide  the  inmate  with  a  written 
notice  and  statement  of  reasons  for  the 
denial.  This  denial  constitutes  a  final 
administrative  decision. 

(c)  When  the  Director,  Bureau  of 
Prisons,  denies  an  inmate's  request,  the 
Director  shall  provide  the  inmate  with 
a  written  notice  and  statement  of 
reasons  for  the  denial  within  20 
workdays  after  receipt  of  the  referral 
from  the  Office  of  General  Counsel.  A 
denial  by  the  Director  constitutes  a  final 
administrative  d^sion. 


(d)  Because  a  denial  by  the  General 
Coimsel  or  Director,  Buieeu  of  Prisons, 
constitutes  a  final  administrative 
decision,  an  inmate  may  not  appeal  the 
denial  through  the  Administrative 
Remedy  Procedure. 

{  571 .64    IneiiQwIe  offsnoefs* 

The  Bureau  of  Prisons  has  no 
authority  to  initiate  a  request  under  18 
U.S.C  4205(g)  or  3582(c)(1)(A)  on  behalf 
of  state  prisoners  housed  in  Bureau  of 
Prisons  faciUties  or  D.C  Code  offenders 
confined  in  federal  institutions.  The 
Bureau  of  Prisons  cannot  initiate  such  a 
motion  on  behalf  of  federal  ofiienders 
who  coEomitted  their  offisnses  prior  to 
November  1, 1987,  and  received  non- 
parolable  sentences. 

PART  572— PAROLE 

3.  The  authority  citation  for  pari  572 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  18  U.S.C  4001, 
4042, 4081, 4082  (Repealed  in  part  as  to 
offenses  committed  on  or  after  November  1 , 
1987),  4205. 5015  (Repealed  October  12, 1984 
as  to  offenses  committed  after  that  date), 
5039;  28  U.S.C  509,  510;  28  CFR  0.9S-0  99. 

4.  In  part  572,  subpart  E.  consisting  of 
§§  572.40  through  572.44,  is  revised  to 
consist  of  §  572.40  as  follows. 

Subpart  E—Comp— tenets  Rslseai       • 
(Proceduroe  tor  ttie  bnptementstion  of  18 
U.S.C.  4205(g)) 

572.40    Compassionate  release  under  18 
use  4205(g). 

Subpart  E— Compasslonata  Release 
(Procedures  for  the  Implementation  of 
18  U.S.C.  4205(g)) 

1572.40    Compesslonets  relisea  under  18 
U.S.C.  4205(g). 

18  U.S.C  4205(g)  was  repealed 
effective  November  1, 1987,  but  remains 
the  controlling  law  for  inmates  whose 
offenses  occurred  prior  to  that  date.  For 
inmates  whose  offenses  occurred  on  or 
after  November  1, 1987,  the  applicable 
statute  is  18  U.S.C  3S82(c)(l)(A). 
Procediu^s  for  compassionate  release  of 
an  inmate  under  either  provision  are 
contained  in  28  CFR  part  571,  subpart 
G. 

{FR  Doc  94-366  Filed  1-6-94;  8:45  am) 
SNJJNQ  COOe  4«t*-«-P 
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SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its  rule 
on  Chemical  Abuse  Programs  by 
renaming  it  as  Drug  Abuse  Treatment 
Programs,  by  expanding  programming 
available  to  inmates,  and  by  requiring 
participation  from  certain  inmates.  Any 
inmate  who  has  been  recommended  for 
drug  programming  by  the  sentencing 
judge,  or  whose  presentence 
investigation  contains  evidence  that 
alcohol  or  other  drug  use  contributed  to 
the  commission  of  the  instant  offense,  or 
for  whom  alcohol  or  drug  abuse  was  a 
reason  for  violation  of  parole  or 
probation  will  be  required  to. participate 
in  drug  abuse  education  courses.    ' 
Further  program  opportunities  are 
presented  through  voluntary 
participation  in  residential  and  non- 
residential programs  and  through 
transitional  services.  This  amendment 
also  proposes  conforming  changes  with 
respect  to  program  eligibility  and 
inmate  financial  responsibility 
requirements  and  with  respect  to 
mandatory  work  requirements.  This 
amendment  is  intended  to  fulfill 
statutory  requirements  to  make  available 
to  inmates  appropriate  substance  abuse 
treatment. 

DATES:  Comnfients  due  by  March  8 
1994.  , 

ADDRESSES:  6Tfice  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  room  754  320 
First  Street.  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Pri.sons  is  proposing  to  amend 
Its  regulations  on  Chemical  Abuse 
Programs.  A  final  rule  on  this  subject 
was  published  in  the  Federal  Register 
on  July  18.  1986  (51  FR  26129).  The 
Bureau  is  also  proposing  conforming  or 
related  amendments  to  its  regulations 
on  Inmate  Financial  Responsibility  and 
on  Inmate  Work  and  Performance  Pay 
Program.  A  final  rule  on  Inmate 
Financial  Responsibility  was  published 
in  the  Federal  Register  on  May  21. 1991 


(56  FR  23 177).  A  final  rule  on  Inmate 
Work  andj  Performance  Pay  was 
published  in  the  Federal  Register  on 
October  ij  1984  (49  FR  38915).  and  was 
amended  on  May  21. 1991  (56  FR 
23478)  and  on  July  10. 1991  (56  FR 

31531).  r 

Section  2903  of  Public  Law  101-647 
(18  U.S.CJ3621(bJ)  requires  the  Bureau 
to  make  afailable  appropriate  substance 
abuse  treajment  for  each  inmate  the 
Bureau  de  ermines  has  a  treatable 
condition  Df  substance  addiction  or 
abuse.  Exikting  Bureau  regulations  in 
subpart  F  §§  550.50  through  550.51)  of 
28  CFR  pa  1  550  allow  for  the  voluntary 
participati  )n  by  inmates  in  chemical 
abuse  prog  rams.  This  proposed 
amendmei  t  renames  such  programming 
as  drug  abase  treatment  programs  and 
distinguishes  between  mandatory  and 
voluntary  i  equirements  for  inmate 
participatii  in  in  these  programs. 

Proposer  §  550.52  requires 
participation  in  a  drug  abuse  education 
course  by  dny  inmate  who  has  been 
recommeni  led  for  drug  programming  by 
the  sentenc  ing  judge,  or  whose 
presentenc  s  investigation  contains 
evidence  tl  at  alcohol  or  other  drug  use 
contributec  to  the  commission  of  the     * 
instant  offe  ise.  or  for  whom  alcohol  or 
drug  abuse  was  a  reason  for  violation  of 
parole  or  pi  obation.  This  section 
includes  pr  jvision  for  exemption  to  tha 
mandatory  jequirement.  Participation 
by  other  ini  lates  in  drug  abuse 
treatment  p  -ograms  remains  voluntary, 
but  such  pa  rticipation  requires 
recommenc  ation  by  the  screening 
psychologis  [  or  drug  abuse  treatment 
staff.  The  s€  ction  defines  program 
completion  and  notes  the  effects  of 
program  fai  ure  for  inmates  whose 
participation  is  required. 

Section  51  iO.53  specifies  requirements 
for  participj  tion  in  an  institution's 
residential  i  nd  non-residential  program, 
while  §  550. 54  covers  transitional 
services  ava  lable  to  inmates. 

This  prop  )sed  amendment  makes 
conforming  ;hanges  to  the  Bureau's 
provisions  a  n  inmate  financial 
responsibili  y  (28  CFR  545.11)  to  specify 
that  an  inma  te  must  meet  his  or  her 
financial  pre  gram  responsibility 
obligations  I  efore  being  able  to  receive  " 
an  incentive  for  his  or  her  residential 
program  par  icipation.  Another 
conforming  (  hange  is  being  made  to  the 
provisions  o  i  institution  work  and 
performance  pay  (28  CFR  545.23)  to 
allow  for  an  nmate's  voluntary 
participation!  *"  '^'""8  Programming  in 
lieu  of  worki  ig  full  time. 

Interested  )ersons  may  participate  in 
this  propose!  rulemaking  by  submitting 
data,  views,  ir  arguments  in  writing  to 
.u„  n 'Prisons.  320  First  Street. 


the  Bureau  o 
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NW..  HOLC  Room  754.  Washington.  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 
comments  received  remain  on  file  for 
public  inspection  at  the  above  address. 
The  proposed  rule  may  be  changed  in 
light  of  the  comments  received.  No  oral 
hearings  are  contemplated. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
1 2866.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Parts  545  and 
550 

Prisoners. 
Kathleen  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parts  645  and 
550  in  subchapter  C  of  28  CFR,  chapter 
V  are  proposed  to  be  amended  as  set 
forth  below. 

SUBCHAPTER  C-INSTITUTIONAL 
MANAGEMENT 

PART  550— DRUG  PROGRAMS 

1.  The  authority  citation  for  28  CFR 
part  550  is  added  to  read  as  follows,  and 
all  other  authority  citations  within  the 
part  are  removed: 

Authority:  5  U.S.C.  301;  18  U.S.Q  3621, 
3622,  3624.  4001.  4042.  4081,  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1, 1987).  4251-4255,  5006-5024 
(repealed  October  12, 1984  as  to  conduct 
occurring  after  that  dale).  5039;  28  U.S.C. 
509,  510;  28  CFR  0.95-0.99.    . 

2.  Subpart  F,  consisting  of  §§  550.50 
and  550.51,  is  revised  to  consist  of 

§§  550.50  through  550.54  as  follows: 

Subpart  F— Drug  Abuse  Treatment 
Programs 

Sec. 

550.50  Purpose  and  scope. 

550.51  Institution  staff  roles/ 
responsibilities. 

550.52  Drug  abuse  education  course. 

550.53  Institution  residential  and  non- 
residential program. 

550.54  Transitional  services. 


Subpart  F— Drug  Abuse  Treatment 
Programs 

§  550.50    Purpose  and  scope. 

The  Bureau  of  Prisons  provides,  to  the 
extent  practicable,  appropriate  drug 
abuse  treatment  programs  to  inmates. 

§  550.51    Institution  staff  roles/ 
responsibilities. 

(a)  The  Warden  shall  designate  a  Drug 
Abuse  Treatment  Program  Coordinator 
(DATC)  for  his/her  institution. 

(b)  The  DATC  shall  ensure  that: 

(1)  Each  institution  shall  provide  new 
inmates  during  the  Admission  and 
Orientation  information  about  drug 
abuse  treatment  opportunities  and 
procedures  available  at  the  institution 
and  throughout  the  Bureau;  and 

(2)  A  psychologist  or  drug  abuse 
treatment  staff  member  shall  screen  all 
new  institution  admissions  for  drug 
abuse  problems. 

(c)  The  DATC  may  designate  a  drug 
abuse  treatment  specialist  to  conduct 
drug  education  or  drug  abuse  treatment 
in  non-residential  or  residential  settings. 

§550.52    Drug  abuse  education  course. 

(a)  An  inmate  is  required  to 
participate  in  the  institution's  drug 
abuse  education  course  if  that  inmate 
has  been  sentenced  or  returned  to 
custody  as  a  violator  after  September  30, 
1991  and  it  is  determined  by  unit  and/ 
or  drug  abuse  treatment  program  staff, 
through  a  combination  of  interview  and 
file  review,  that: 

(1)  There  is  evidence  in  the 
Presentence  Investigation  that  alcohol  or 
other  drug  use  contributed  to  the 
commission  of  the  instant  offense; 

(2)  Alcohol  or  other  drug  use  was  a 
reason  for  violation  of  either 
supervision  or  BOP  community  status 
(CCC  placement)  for  which  the  inmate 
is  now  incarcerated;  or 

(3)  The  inmate  was  recommended  for 
drug  programming  during  incarceration 
by  the  sentencing  judge.  An  inmate  may 
be  exempted  from  the  required  drug 
abuse  education  course  due  to  cognitive 
impairment  or  other  learning  disabilities 
only  after  evaluation  and 
recommendation  by  a  psychologist.  An 
inmate  may  also  be  exempted  from  the 
drug  abuse  education  course  if  that 
inmate  has  volunteered  for  immediate 
admission  to  a  residential  drug  abuse 
treatment  program,  and  then  proceeds  to 
complete  that  program. 

(b)  An  inmate  who  is  not  required  l?y 
paragraph  (a)  of  this  section  to 
participate  in  the  drug  abuse  education 
course,  but  for  whom  participation  is 
recommended  or  approved  by  the 
screening  psychologist  or  drug  abuse 
treatment  staff  for  participation,  shall  be 


offered  the  opportunity  to  participate 
voluntarily  in  the  drug  abuse  education 
course,  provided  it  is  approved  by  the 
DATC,  space  is  available,  and  the 
inmate  signs  an  agreement 
acknowledging  the  requirements  for 
participating  in  this  course. 

(c)  Completion  of  the  drug  abuse 
education  course  requires  participating 
in,  and  passing  an  examination  on  the 
course.  A  certificate  of  achievement  will 
be  awarded  to  all  who  successfully 
complete  the  program.  Inmates  required 
to  participate  in  this  program  ordinarily 
are  provided  at  least  three  chances  to 
pass  the  final  examination  before 
privileges  are  lost  (see  paragraph  (d)  of 
this  section). 

(d)  Any  inmate  who  is  required  by 
paragraph  (a)  of  this  section  to 
l»articipate  in  the  drug  abuse  education 
course,  but  who  refuses  this 
participation,  who  withdraws,  who  is 
expelled,  or  who  otherwise  fails  to  meet 
the  attendance  and  testing  standards 
shall  be  held  at  the  lowest  pay  grade 
within  the  institution  and  shall  be 
ineligible  for  community  programs.  The 
Warden,  for  good  cause,  may  make 
exception  to  this  paragraph,  with  such 
exemptions  documented  in  writing. 

§  550.53    Institution  residential  and  non- 
residential program. 

(a)  Participation  by  an  inmate  in  an 
institution's  residential  and/or 
nonresidential  drug  treatment  program 
is  voluntary,  but  such  participation 
must  be  recommended  by  unit  and/or 
drug  treatment  staff. 

(1)  An  inmate  may  apply  for  these 
programs  by  submitting  a  request  to  a 
staff  member  (ordinarily,  a  member  of 
the  inmate's  unit  team  or  the  DATC). 

(2)  An  inmate  who  volunteers  to 
participate  in  one  of  the  drug  abuse 
treatment  programs  is  required  to  sign 
an  agreement  acknowledging  his/her 
program  responsibility. 

(b)  An  inmate  may  apply  for  an 
institution's  residential  treatment 
program  at  any  time  during  that 
inmate's  incarceration.  Residential 
treatment  ordinarily  consists  of 
treatment  in  a  unit-based  setting  within 
the  institution.  Where  an  institution 
does  not  have  a  residential  program,  the 
unit  team,  in  coordination  with  the 
DATC,  may  consider  the  inmate  for 
transfer  to  an  institution  with  this  type 
of  program. 

(c)  An  inmate  may  receive  incentives 
for  his  or  her  involvement  in  the 
residential  program.  These  incentives 
may  include,  but  are  not  limited  to,  the 
following. 

(1)  Limited  financial  awards,  based 
upon  the  inmate's  achievement/ 
completion  of  program  phases. 


(2)  Consideration  for  the  maximum 
period  of  time  (currently  180  days)  in  a 
Community  Corrections  Center 
placement,  provided  the  inmate  is  j 
otherwise  eligible  for  this  designation.       j 

(3)  Local  institution  incentives  such       | 
as  preferred  living  quarters  or  special         i 
recognition  privileges.  An  inmate  must 
meet  his/her  financial  program 
responsibility  obligations  (see  28  CFR 
part  545)  prior  to  being  able  to  receive 

an  incentive  for  his/her  residential 
program  participation. 

(d)  An  inmate  may  voluntarily 
withdraw  from  a  residential  drug  abuse 
program  or,  based  on  disruptive  or 
negative  behavior,  may  be  removed  by 
staff.  Removal  from  the  residential 
program  is  within  the  discretion  of  the 
DATC,  and  may  result,  in  part,  in  the 
inmate's  being  returned  to  his/her  prior 
institution  (when  the  inmate  had  been 
specifically  transferred  for  the  purpose 
of  program  participation),  and/or  return 
of  tangible  incentives  previously 
achieved. 

(e)  When  residential  treatment 
programming  cannot  be  used  due  to 
time  constraints,  staff  may  refer  the 
inmate  for  the  institution's  non- 
residential drug  treatment.  Non- 
residential treatment  ordinarily  consists 
of  individual  and/or  group  counseling 
and  self-help  programming. 

§550.54    Transitional  services. 

(a)  Transitional  treatment 
programming  is  required  for  all  inmates 
completing  an  institutions's  residential 
treatment  program.  Transitional 
treatment  includes  treatment  provided 

.  to  inmates  who,  upon  completing  the 
residential  program,  return  to  the 
general  population  of  that  or  another 
institution.  An  inmate's  refusal  to 
participate  in  this  program  is  considered 
a  program  failure  and  disqualifies  the 
inmate  for  any  additional  incentives 
consideration,  and  may  result  in  the 
inmate's  redesignation. 

(b)  An  inmate  who  successfully 
completes  a  residential  drug  abuse 
program  and  who,  based  on  eligibility. 
is  transferred  to  a  Community 
Corrections  Center  (CCC),  is  required  to 
participate  in  a  community-based 
treatment  program  each  week,  in 
addition  to  the  required  employment 
and  other  program  activities  of  the  CCC. 
The  inmate's  failure  to  meet  the 
requirements  of  treatment  may  result  in 
the  inmate's  being  returned  to  the 
institution  for  refusing  a  program 
assignment. 

(cj  Staff  may  offer  an  inmate  who  has 
not  been  involved  in  the  Institution's 
drug  abuse  treatment  program  the 
opportunity-to  become  involved  in  the 
transitional  drug  treatment  program  as 
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part  of  the  inmate's  CCC  placement.  In 
addition,  with  DATC  approval,  an 
inmate  may  volunteer,  and  be  accepted 
for  transitional  drug  treatment 
programming. 

3.  The  authority  citation  for  28  CFR 
part  545  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3013 
3571,  3621,  3622,  3624,  3663,  4001,  4042  ' 
4081. 4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1  1987) 
4126.  5006-5024  (Repealed  October  12  1984 
as  to  offenses  committed  after  that  date) 
5039;  28  U.S.C.  509.  510;  28  CFR  0.95-o'.99. 

4.  In  §  545.11.  a  new  paragraph  (d)(ll) 
is  added  to  read  as  follows: 

§545.11    ProcaduTM. 


IThs 


(d)* 

(11) 
incentive 
drug  treal^nent 

5.1n§ 
amended 
read  as  fo 


inmate  will  not  receive  an 
for  participation  in  residential 
programs. 

23,  paragraph  (a)  is 
)y  revising  the  last  sentence  to 
lows: 


!45 


§545.23 
assignmenk. 


I  )mat«  work/jsrogram 


(a) 
educational 
treatment 
by  either 
and,  upon 
designee, 
or  vocatioial 


An  inmate,  for  whom 
I,  vocational,  or  drug 
Jarticipation  is  not  required 
J  olicy  or  statute,  may  request 
approval  of  the  Warden  or 
participate  in  an  educational 
'  training  program  or  drug 


treatment  program  rather  than  work  full- 
time. 

*  *        •        •        • 

6.  In  §  545.25.  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  545.25    Eligibility  for  performance  pay. 

•  •        *        •        • 

(d)  An  inmate  who  is  required  by  28 
CFR  550.51  (c)(1)  to  participate  in  drug 
education  programming  but  who  fails  to 
do  so  because  he  or  she  refuses 
participaUon,  withdraws,  is  expelled,  or 
fails  to  meet  attendance  and  testing 
standards,  shall  be  held  at  the  lowest 
pay  grade  within  the  institution. 
(FR  Doc.  94-367  Filed  1-6-94;  8:45  am) 
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Part  V 

Department  of 
Housing  and  Urban 
Development  

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  945  and  960 
Public  Housing  Designated  for 
Occupancy  by  Disabled,  Elderly,  or 
Disabled  and  Elderly  Families;  Proposed 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  945  and  960 

[Docket  No.  R-94-1694;  FR-3425-P-011 

RIN  2577-AB27 

Designated  Housing;  Public  Housing 
Designated  for  Occupancy  by 
Disabled,  Elderly,  or  Disabled  and 
Elderly  Families 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Proposed  rule. 
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Tele  ihone 


1.  Department  of  Housing  and 
Development.  451  Seventh  Street, 
room  4206.  Washington,  DC  20410. 
••hone  number  (202)  708-0744  (this 
a  toll-free  number).  Hearing- 
-ed  persons  may  contact  these 
via  TDD  by  calling  (202)  708- 
or  l-(800)  877-8339. 


ipa  ired 


SUMMARY:  This  proposed  rule  would 
implement  secUon  622(a)  of  the  Housing 
and  Community  Development  Act  of 
1992.  Section  622(a)  provides  public 
housing  agencies  (PHAs)  with  the 
option,  subject  to  certain  requirements, 
to  designate  public  housing  projects,  or 
portions  of  pubhc  housing  projects,  for 
occupancy  by  disabled  famiUes;  elderly 
families;  or  disabled  families  and 
elderly  families. 

This  proposed  rule  would  also  amend 
existing  regulations,  which  currently 
provide  for  preference  for  elderly 
families  and  disabled  famiUes,  and 
discretionary  preference  for  near-elderly 
families  in  "public  housing  projects  for 
the  elderly"— that  is,  public  housing 
projects  that  house  both  elderly  families 
and  disabled  families.  The  regulations 
would  continue  to  provide  for 
preference  for  disabled  families  and 
elderly  families  in  public  housing 
projects  that  house  a  population  of 
disabled  families  and  elderly  families. 
However,  certain  amendments  would  be 
made  to  include  new  and  revised 
definitions  pertaining  to  "family"  as  set 
forth  in  section  621  of  the  1992  Act.  and 
to  provide  for  recognition  of  the 
designated  housing  process. 

DATES:  Comment  due  date:  March  8 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of 
General  Counsel,  Rules  Docket  Clerk 
room  10276.  Department  of  Housing 'and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  pubhc  inspection  and 
copying  on  weekdays  between  7:30  a.m 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Whipple.  Director,  Occupancy 


SUPP  £MENTARY  INFORMATION: 

I.  Pa]  erwork  Reduction  Act  Statement 

Thi  I  information  collection 
requi  ■ements  contained  in  this  proposed 
rule  I  ave  been  submitted  to  the  Office 
of  Ma  [lagement  and  Budget  for  review 
undei  the  Paperwork  Reduction  Act  of 
1980.  No  person  m.ay  be  subjected  to  a 
penal  y  for  failure  to  comply  with  these 
infon  lation  collection  requirements 
until  he  requirements  have  been 
appro  /ed  and  assigned  an  OMB  control 
numb  jr.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
The  pjiblic  reporting  burden  for  the 
collec  ion  of  information  requirements 
contai  led  in  this  proposed  rule  is 
estima  ted  to  include  the  time  for 
review  ing  the  instructions,  searching 
existir  g  data  sources,  gathering  and 
mainti  ining  the  data  needed,  and 
compl  (ting  and  reviewing  the  collection 
of  info  ination. 

Infoi  mation  on  the  estimated  public 
report;  ig  burden  is  provided  under  the 
pream  ile  heading,  Other  Matters.  Send 
commi  nts  regarding  this  burden 
estima  e  or  any  other  aspect  of  this 
collect  on  of  information,  including 
sugges  ions  for  reducing  this  burden,  to 
the  Dei  artment  of  Housing  and  Urban 
Develo  )ment.  Rules  Docket  Clerk,  451 
Severn  1  Street.  SW.,  room  10276, 
Washii^gton,  DC  20410;  and  to  the 
Office  <|f  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office  Building 
room  3*01.  Washington.  DC  20503. 
Attention:  HUD  Desk  Officer. 

II.  Oveifview  of  Section  622(a)  of  the 
►1992  A*t 

Sectiin  622(a)  of  the  Housing  and 
Commuhity  Development  Act  of  1992 
(Pub.L.  102-550.  approved  October  28 
1992)  (t  le  1992  Act)  amended  section  7 
of  the  U  [lited  States  Housing  Act  of 
1937  (th  B  1937  Act)  (42  U.S.C.  1437e)  to 
provide  public  housing  agencies 
(PHAs)  I  with  the  option,  subject  to 
certain  i  equirements,  to  designate 
public  h  Dusing  projects,  or  portions  of 


'  Sectioi»626  of  the  1992  Act  provides  that  the 
anjendmei<Js  made  by  subtitle  B  of  title  VI  of  the 
1992  Act  (frhich  amendments  pertain  to  the 
authority  4  PHAs  to  provide  designated  housing) 
shall  not  aeply  to  lower  income  housing  developed 
or  operated  pursuant  to  a  contract  between  HUD 
and  an  Indian  housing  authority. 


public  housing  projects  for  occupancy 
by  (1)  disabled  families;  (2)  elderly 
famiUes;  or  (3)  disabled  famihes  and 
elderly  families.  (Section  7  of  the  1937 
Act.  previously  titled  "Congregate 
Housing"  was  retitled  "Designated 
Housing"  by  the  1992  Act.  Unless  the 
context  indicates  otherwise,  the 
references  to  section  7  in  this  preamble 
are  to  section  7  as  amended  by  section 
622(a)  ofthe  1992  Act.) 

Section  7  provides  for  designation  of 
public  housing  projects,  or  portions  of 
public  housing  projects  (see  section 
7(a)(1)).  Section  7  further  provides  that 
in  determining  priority  for  occupancy  in 
designated  projects,  a  PHA  may  make 
units  in  the  designated  project  available 
only  to  the  types  of  families  for  whom 
the  project  is  designated  (see  section 
7(a)(2)). 

Section  7(f)  provides  that  a  project 
may  be  designated  following  HUD 
review  and  approval  ofthe  PHA's 
written  plan  for  allocating  its  housing 
resources  among  the  various 
populations  that  it  serves,  and  its  plan 
for  securing  additional  housing 
resources  sufficient  to  provide  housing 
assistance  to  not  less  than  the  number 
of  non-elderly  disabled  families  that 
would  have  been  housed  by  the  PHA  if 
occupancy  in  a  project,  or  portion 
thereof,  was  not  restricted  to  certain 
families  as  a  result  of  a  PHA's 
designation  of  a  project.  The 
information,  at  a  minimum,  to  be 
contained  in  the  allocation  plan,  and 
which  is  listed  in  section  7(fl(2).  is 
information  pertaining  to  current 
residents  ofthe  project  to  be  designated, 
the  PHA's  current  housing  inventory, 
families  on  waiting  lists,  and  future 
demand  for  particular  types  of  housing 
Section  7(0(4)  establishes  the  criteria  by 
which  the  Department  will  approve  or 
disapprove  a  PHA's  allocation  plan. 

In  connection  with  allocating  its 
housing  resources  among  the  various 
populations  that  it  serves,  section  7(d) 
provides  that  each  PHA  shall  meet,  to 
the  extent  practicable,  the  housing  and 
service  needs  of  eligible  famihes 
applying  for  assistance  under  this  title, 
as  provided  in  any  allocation  plan  ofthe 
PHA.  (This  "title"  refers  to  title  VI  ofthe 
1992  Act— "Housing  for  Elderly  Persons 
and  Persons  with  Disabilities.")  To  meet 
such  needs,  section  7(d)  provides  that 
PHAs,  wherever  practicable  and  in 
accordance  with  any  allocation  plan, 
may:  (1)  Provide  housing  in  which 
supportive  services  are  provided, 
facilitated,  or  coordinated,  such  as 
mixed  housing,  shared  housing,  family 
housing,  group  homes,  congregate 
housing  and  other  housing  as  the  PHA 
corisiders  appropriate;  (2)  carry  out 
major  reconstruction  of  obsolete  public 


housing  projects  and  reconfigxiration  of 
public  housing  dwelling  units;  and  (3) 
provide  tenant-based  assistance  imder 
section  811(b)(1)  ofthe  National 
Affordable  Housing  Act  (NAHA)  (Pub. 
L.  101-625.  approved  November  28. 
1990;  see  42  U.S.C  8013). 

With  respect  to  projects  to  be 
designated  for  occupancy  by  disabled 
families,  section  7(e)  requires  the  PHA 
to  comply  with  all  the  requirements  of 
section  7  (which  include  submission  of 
the  allocation  plan)  and  to  submit  for 
HUD  review  and  approval  an 
"application  for  designated  housing  for 
disabled  families."  This  application 
requires  the  PHA  to  include  a 
supportive  services  plan,  which 
describes  the  needs  of  the  disabled 
families  that  the  designated  bousing  is 
expected  to  serve,  and  provides  for 
delivery  of  supportive  services 
appropriate  to  meet  the  disabled 
family's  needs. 

Section  7(f)(5)  requires  PHAs  that 
receive  permission  to  operate 
designated  housing  to  submit  not  less 
than  once  every  two  years,  an  updated 
allocation  plan,  and  describes  the 
information  that  must  be  included,  at  a 
minimum,  in  the  updated  plan.  This 
information  is  directed  to  helping  the 
PHA  and  the  Department  determine 
whether  the  initial  data  and  projections 
provided  in  the  allocation  plan  were 
accurate. 

Section  7  estabhshes  certain 
requirements  that  must  be  followed  in 
the  PHA's  operation  of  designated 
housing.  (See  sections  7(a)(4),  7(b).  7(c) 
and  7(g).)  These  requirements  address, 
among  other  things,  such  issues  as  (1) 
tenant  choice  to  live  in  designated 
projects;  (2)  vacancies  In  designated 
projects  (i.e..  units  that  are  vacant  for 
more  than  60  consecutive  days),  and  (3) 
prohibition  against  requiring  tenants 
(who  are  not  members  of  the  group  for 
whom  a  project  was  designated]  to 
vacate  designated  housing. 

m.  Proposed  Role 

This  section  of  the  preamble  provides 
a  summary  ofthe  proposed  organization 
and  principal  provisions  of  new  part 
945,  and  the  proposed  conforming 
amendments  that  would  be  made  to  24 
part  960.  subpart  D. 

Proposed  Part  945-^)esignaled 
Housing — PHA  Honsing  Designated  for 
Occupancy  by  Disabled,  Elderly,  or 
Disabled  and  Elderly  Families 

New  part  945  would  be  divided  into 
three  subparts:  Subpart  A— General; 
Subpart  B— Application  and  Approval 
Procedures;  and  Subpart  C— Operating 
Designated  Housing. 


Subpart  A— General 

Subpart  A  would  set  forth  the  purpose 
of  part  945,  and  the  general  policies 
applicable  to  the  designated  housing 
process.  Tliese  general  policies  Include, 
among  others,  that  designation  of 
projects  is  limited  to  PHAs,  and 
"projects"  eligible  for  designation  are 
limited  to  public  housing  projects. 
Subpart  A  also  would  define  the 
principal  terms  used  in  part  945. 
Several  terms  proposed  to  be  included 
in  the  definition  section  of  subpart  A  are 
those  defined  in  section  621  ofthe  1992 
Act,  which  amended  section  3(b)  ofthe 
1937  Act.  Section  3(b)  contaias  the 
statutory  definitions  for  certain  terms 
used  in  the  1937  Act.  Several  ofthe 
terms  defined  in  section  621  are 
applicable  to  the  designated  housing 
process,  such  as:  "family,"  "elderly 
person."  "near-elderly  person."  and 
"person  with  disabilities." 

The  definitions  for  "family"  and 
"elderly  person"  and  other  related  terms 
(e.g..  "single  person")  are  currently 
contained  in  24  CFR  part  912,  entitled 
"Definition  of  Family  and  Other  Related 
Terms;  Occupancy  by  Single  Persons," 
Part  912,  however,  has  not  yet  been 
amended  to  reflect  the  revised 
definitions  provided  by  section  621  or 
to  add  the  new  terms  defined  in  section 
621.  (For  example,  the  definition  of 
"person  with  disabilities"  would 
replace  two  definitions  in  part  912 — 
"disabled  person"  and  "handicapped 
person.")  Under  separate  final 
rulemaking,  part  912  will  be  amended  to 
include  several  ofthe  revised  and  new 
definitions  set  forth  in  section  621  (and 
which  are  proposed  by  this  rule  to  be 
included  in  part  945).  If  the  part  912 
final  rule  is  published  before  the  part    ■ 
945  final  rule,  the  part  945  final  rule, 
rather  than  define  terms  such  as 
"family."  and  "elderly  person. "  will  list 
these  terms  In  the  part  945  definition 
section,  and  cross-reference  to  the 
definitions  provided  in  part  912.  If  the 
part  945  final  rule  is  published  before 
the  part  912  final  rule,  the  definition 
section  of  the  part  945  will  be  amended 
at  the  time  of  publication  of  the  part  912 
final  rule  to  cross-reference  to  the 
definitions  provided  in  part  912.  The 
advantage  in  keeping  these  definitions 
in  part  912  (whidi  was  established  to 
define  "family"  and  related  terms)  is 
that  part  912  offers  a  convenient 
location  to  place  the  definitions  for 
terms  that  are  applicable  to  all  public 
housing  programs.  Additionally,  by 
placing  these  definitions  in  orte 
location,  it  reduces  the  number  of 
program  regulations  that  must  be 
amended  to  reflect  changes  in  these 
terms  as  a  result  of  statutory 


amendments,  or  administrative  policy 
decisions. 

Other  terms  defined  in  part  945 
include  "housing."  "project,"  "portion 
of  project."  "public  bousing,"  "service 
provider,"  "supportive  service."  and 
"public  housing  projects  for  disabled 
famihes  and  elderly  families." 

"Housing."  and    pubUc  housing" 
would  have  the  same  meaning  as 
"project"  in  part  945  to  reflect  the 
interchangeable  use  of  these  terms  in 
section  7.  "Project"  would  be  defined  to 
mean  low-income  housing  developed, 
acquired  or  assisted  by  a  PHA  under  the 
U.S.  Housing  Act  of  1937  (other  than 
section  8)  and  for  which  there  is  an 
Annual  Contributions  Contract  (ACC) 
between  HUD  and  the  PHA. 

The  definition  for  "project"  would 
provide  that,  unless  otherwise  indicated 
in  part  945,  wherever  the  term  ."project" 
appears  in  part  945  it  includes  the 
plural,  and  also  includes  the  term 
"portion  of  a  project."  Project  is  defined 
in  this  encompassing  marmer  because  a 
PHA  may  request  designation  of  oi>e  or 
more  of  the  following:  A  single  project, 
one  or  more  projects,  a  portion  of  a 
project,  or  ]>ortions  of  several  projects. 

"nie  term  "portion  of  a  project"  would 
be  defined  to  include  a  building  or 
buildings  (in  a  multi-building  project),  a 
floor  or  floors  of  a  building  or  buildings, 
or  a  certain  number  of  dwelling  units  in 
a  project  or  projects.  The  definition 
would  clarify  that  designation  of  a 
portion  of  a  project  does  not  require  that 
the  buildings,  floors,  or  units  designated 
for  occupancy  by  disabled  hunilies  or 
elderly  families  be  contiguous.  The 
buildings,  floors,  and  units  may  be 
scattered  throughout  PHA  projects. 

The  definition  for  "service  provider" 
would  be  modeled  on  the  definition 
provided  for  this  term  in  the  Congregate 
Housing  Service  Program  interim  rule 
published  in  the  Federal  Register  on 
December  8, 1992  (57  FR  58042). 

With  respect  to  "public  housing 
projects  for  disabled  families  and 
elderly  families."  part  945  will  include 
this  term  in  its  definition  section,  and 
cross-reference  to  the  definition 
provided  in  part  960,  subpart  D.  As  will 
be  discussed  later  in  this  preamble 
under  the  proposed  amendments  to  part 
960,  the  term  "public  bousing  project 
for  disabled  families  and  elderly 
families"  will  be  defined  to  mean  (1)  a 
public  housing  project  or  portion  of  a 
project  that  was  reserved  for  occupancy 
by  disabled  families  and  elderly  famibes 
at  its  inception  (and  has  retained  that 
character),  or  (2)  although  not  so 
reserved  at  its  Inception,  a  public 
housing  project  or  portion  of  a  project 
for  which  the  PHA  has  obtained  HUD's 
approval  to  give  preference  in  tenant 
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selection  for  all  units  in  the  project  to 
disabled  families  and  elderly  families. 
Subpart  D  currently  uses  the  term 
"designated"  and  not  "reserved." 
However,  to  avoid  confusion  with  the 
designated  housing  process  provided  by 
new  part  945,  a  process  which  requires 
the  submission  of  an  allocation  plan, 
HUD  proposes  to  use  the  term 
"reserved"  in  connection  with  projects 
for  which  a  PHA  provides  preference  for 
disabled  families  and  elderly  families  in 
accordance  with  part  960,  subpart  D. 

Subpart  B— Application  and  Approval 
Procedure* 

Subpart  B  would  incorporate  the 
requirements  established  by  section  7 
for  obtaining  HUD  approval  to  designate 
public  housing  for  occupancy  by 
disabled  families  or  elderly  families. 
Consistent  with  section  7,  subpart  B 
would  provide  that  to  designate  a  public 
housing  project  for  occupancy  by 
disabled  families  or  elderly  families,  a 
PHA  must  submit  to  HUD,  and  receive 
HUD  approval  of,  the  allocation  plan 
required  by  section  7(f). 

The  allocation  plan  would  consist  of 
the  data  required  to  be  included  by 
section  7(f),  and  includes  additional 
items  added  by  the  Department,  which 
items  are  consistent  with  the  type  of 
information  solicited  under  section  7(f). 
The  information  solicited  by  section  7(f) 
is  intended  to  help  the  PHA  and  HUD 
determine  whether  designation  of  a 
project  will  (1)  benefit  the  group  for 
whom  the  project  is  proposed  to  be 
designated,  and  (2)  not  adversely  affect 
families  who  are  not  members  of  the 
group  for  whom  the  project  is  to  be 
designated. 

In  incorporating  the  statutory 
components  of  the  allocation  plan,  the 
Department  has  altered  the  statutory 
language  of  an  information  item  only 
where  the  Department  considered 
further  clarification  or  elaboration  was 
needed.  The  Department  does  not 
propose  through  this  rule  to  prescribe 
methods  by  which  the  PHA  should 
calculate  the  number  of  families, 
number  of  units,  or  the  number  of  times 
housing  assistance  may  be  denied  or 
delayed  to  a  family  in  order  to  arrive  at 
the  information  required  to  be  included 
in  the  allocation  plan.  The  Department 
prefers  to  allow  each  PHA  to  rely  on  its 
own  occupancy  policies  and  procedures 
(including  procedures  for  maintaining 
waiting  lists)  and  other  methods  that 
may  be  derived  by  the  PHA  for 
producing  the  information  required  to 
be  included  in  the  allocation  plan. 

*  *  '  The  Department,  however, 
specifically  requests  comment  from 
PHAs  on  whether  additional  guidance  is 
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needed  on  4ow  to  determine  one  or 
more  of  thejinformation  items  required 
to  be  includ  ed  in  the  allocation  plan. 

The  Depa  tment  added  to  the 
allocation  p  an  reauirements  the  goals 
or  objective !  which  the  PHA  should 
strive  to  ach  ieve  in  allocating  its 
housing  res(  lurces  among  the  population 
it  serves.  Th  ese  goals  or  objectives 
include  the  following. 

First,  the  'HA  should  strive  to 
provide,  regirdless  of  the  designation 
proposed  to  be  made,  as  broad  a  range 
of  housing  c  loices  (with  respect  to 
types  of  hou  sing,  types  of  housing 
features  (e.g  accessible  units  for  persons 
with  disabil  ties)  and  accessible  location 
to  social,  coi  nmercial  facilities,  such  as 
shopping  mi  rkets)  that  would  be 
available  to  i  slderly  families  and 
disabled  fan  ilies  if  there  was  no 
designation  »f  projects  in  accordance 
with  part  94  i. 

Second,  tl  s  PHA  should  strive  to 
provide  its  d  sabled  families  with  the 
most  integra  ed  setting  possible.  Under 
the  designat(  d  housing  process,  the 
PHA  only  sh  Duld  seek  to  provide  public 
housing  that  separates  famihes  on  the 
basis  of  disal  ility  when  the  types  of 
supportive  s(  rvices  required  by  disabled 
families  necessitate  the  concentration  of 
families  in  a  single  location  (i.e..  a 
building,  cor  tiguous  floors  or  units).  An 
example  of  a  supportive  service  that 
may  require  I  he  concentration  of 
families  in  a  lingle  location  is  the 
service  of  a  li  ve-in  attendant,  and  to 
achieve  effici  sncy  in  cost  and  delivery 
of  this  servia  i.  several  families  may 
share  the  sen  ices  of  this  attendant. 

The  Department  may  disapprove  an 
allocation  ph  n  which  fails  to  indicate 
that  the  PHA  strived  to  (1)  provide  as 
broad  a  range  of  housing  choices  that 
would  have  b  jen  available  to  elderly 
families  and  ( iisabled  families  if  there 
had  been  no  (  esignation.  or  (2)  provide 
its  disabled  k  milies  with  the  most 
integrated  set  ing  possible. 

In  addition  to  the  above  two 
objectives,  seition  7  requires  that  the 
allocation  pla  i  disclose  the  PHA's 
strategy  for  se  :uring  additional  housing 
resources  thai  will  be  sufficient  to 
provide  housing  assistance  to  not  less 
than  the  numj  >er  of  non-elderly  disabled 
families  that  \  rould  have  been  housed 
by  the  PHA  if  there  was  no  designated 
project.  The  p  oposed  rule  would 
provide,  consistent  with  section 
7(f)(2)(G)  that  these  resources  must  be 
owned  or  con  rolled  by  the  PHA.  or  that 
the  PHA  has  r  (ceived  preliminary 
notification  th  it  it  will  obtain  these 
resources,  or  t  le  PHA  intends  to  apply 
for  these  resoi  rces.  The  requirement  to 
secure  housin   resources  sufficient  to 
address  the  he  ising  needs  of  the  PHA's 
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non-elderly  disabled  families  who 
would  have  been  housed  but  for  the 
designation  of  a  project  is  not  to  be 
construed  as  a  requirement  for  one-for- 
one  replacement  of  housing  assistance. 
Rather,  this  requirement  is  intended  to 
ensure  that  persons  with  disabilities  not 
be  under-served  by  the  PHA  that 
designates  a  project  for  occupancy  only 
by  elderly  families.  The  types  of 
housing  resources  available  to  the  PHA, 
and  the  methods  by  which  a  PHA  may 
obtain  additional  housing  resources 
include  the  following: 

The  PHA  may  utilize  vacancies  and 
turnover  in  other  public  housing 
projects  that  are  not  designated  and  that 
are  not  intended  to  be  designated,  as 
well  as  turnover  in  section  8  certificates 
and  vouchers. 

The  PHA  may  provide  local 
preferences  for  a  specific  number  of 
non-elderly  disabled  persons,  in 
accordance  with  24  CFR  960.211.  for 
public  housing  general  occupancy 
projects,  public  housing  projects  for 
disabled  families  and  elderly  families  as 
provided  in  24  CFR  part  960,  subpart  D, 
or  for  the  section  8  certificate  or  voucher 
program.  In  choosing  this  method,  the 
PHA  must  demonstrate  that  the 
preference  will  result  in  the  desired 
increase  in  the  number  of  non-elderly 
disabled  persons  housed. 

The  PHA  may  provide  for  allocation 
of  a  certain  number  of  public  housing 
units  (existing  or  new)  or  section  8 
certificates  or  vouchers,  which  will  be 
accompanied  by  a  supportive  services 
package.  This  may  be  achieved  by  the 
PHA  entering  into  an  agreement  with  a 
supportive  service  provider  to  make 
available  a  certain  number  of  units  in 
exchange  for  the  provider  delivering 
supportive  services  to  disabled  families. 
In  accordance  with  the  objective  to 
maintain  the  most  integrated  housing 
setting,  public  housing  units  allocated 
for  this  purpose  should  not  be 
contiguous,  except  where  the  type  of 
supportive  services  to  be  provided 
require  that  the  families  be  concentrated 
in  a  single  location.  The  units  or 
certificates  or  vouchers  provided  under 
this  method  would  be  allocated  to  non- 
elderly  disabled  families  in  the  order  of 
their  application  date  on  the  waiting 
list.  Clients  of  the  service  provider 
delivering  the  supportive  services 
would  not  be  provided  these  units,  or 
certificates  or  vouchers,  before  other 
non-elderly  disabled  families  already  on 
the  PHA's  waiting  list  who  need  the 
supportive  services  being  offered  with 
this  housing  assistance.  Additionally, 
occupancy  of  these  units  may  not  be 
limited  to  members  of  a  particular 
disability  group,  but  may  be  limited  to 
persons  who  need  the  available 


supportive  services  (as  will  be  discussed 
later  in  this  preamble,  projects 
designated  for  disabled  families  may  not 
be  designated  for  occupancy  only  by 
persons  with  a  specific  disability).  This 
type  of  additional  housing  resource  may 
be  selected  by  a  PHA  that  has  a 

SiopiJation  of  non-elderly  disabled 
amilies  who  would  not  otherwise 
benefit  from  the  housing  vsrithout  the 
supportive  services. 

llie  PHA  may  use  modernization 
funds  to  reconfigure  units  and  buildings 
to  appropriate  sizes  or  uses  for  non- 
elderly  disabled  families. 

The  PHA  may  designate  projects,  or 
portions  of  projects,  for  occupancy  by 
disabled  families  (note  that  projects 
designated  for  occupancy  by  disabled 
families  must  have  a  supportive  service 
plan). 

The  PHA  may  allocate  to  non-elderly 
disabled  families  the  units  vacated  in 
other  PHA  projects  by  elderly  families 
who  intend  to  relocate  to  a  project 
designated  for  occupancy  by  elderly 
families. 

Consistent  with  section  7(d)(1),  the 
PHA  may  utilize  housing  owned  or 
controlled  by  the  PHA  in  which 
supportive  services  are  provided, 
facilitated,  or  coordinated,  such  as 
mixed  housing,  shared  housing,  family 
housing,  group  homes,  congregate 
housing,  and  other  housing  as  the  PHA 
considers  appropriate. 

Consistent  with  section  7(d)(2},  the 
PHA  may  use  development  funds  or 
funds  for  major  reconstruction  of 
obsolete  public  housing  (MROP)  to 
provide  housing  for  disabled  families  in 
accordance  with  section  624  of  the  1992 
Act,  which  provides  for  development 
and  reconstruction  of  housing  for 
disabled  families  from  funds,  which 
may  be  not  less  than  five  percent,  of 
funds  reserved,  respectively,  for  public 
housing  development  and  for  MROP. 

Consistent  with  section  7(d)(3),  the 
PHA  may  provide  tenant-based 
assistance  under  the  Supportive 
Housing  for  Persons  with  Disabilities 
Program  (section  811  of  the  NAHA). 

Additionally,  a  PHA  may  use  all  or  a 
portion  of  net  increases  in  units 
available  for  occupancy  in  a  project  as 
a  result  of  the  rehabilitation  of  vacant 
units  in  the  project  which  previously 
had  been  uninhabitable. 

The  foregoing  provides  a  few 
examples  of  ways  in  which  PHAs  may 
secure  additional  housing  resources  for 
non-elderly  disabled  families. 

•  •  •  The  Department  specifically 
requests  comment  from  PHAs  on  any 
problems  they  may  foresee  with  the 
above  examples  provided  by  the 
Department,  and  suggestions  for  other 


methods  by  which  PHAs  may  obtain 
additional  housing  resources. 

In  securing  additional  housing 
resources,  PHAs  must  take  into  account 
the  supportive  service  needs  of  disabled 
persons,  especially  those  persons  with 
disabilities  who  require  units  vsrith 
accessible  features.  The  PHA  should  be 
able  to  make  this  assessment  on 
information  provided  by  its  public 
housing  waiting  list,  and  from 
information  cofiected  in  the 
comprehensive  housing  affordability 
strategy  (CHAS)  provided  in  accordance 
with  section  105  of  the  NAHA. 
Consideration  of  the  accessibility  needs 
of  persons  with  disabilities  is  not  a  new 
requirement  proposed  to  be  imposed  on 
PHAs  through  this  proposed  rule.  The 
Department's  regulations  at  24  CFR  part 
8  implementing  section  504  of  the 
RehabilitaUon  Act  of  1973  (29  U.S.C. 
794)  require  PHAs  to  assess,  on  a  PHA- 
wide  basis,  the  needs  of  current  tenants 
and  applicants  on  its  waiting  list  for 
accessiole  units.  In  reiterating  this 
requirement  in  this  proposed  rule,  the 
Department  seeks  to  ensure  that  PHAs 
will  not  reduce  the  availability  of 
accessible  imits  that  would  have  been 
allocated  to  persons  with  disabilities 
were  it  not  for  the  designation  of  a 
project  as  elderly-only. 

In  reviewing  a  PHA's  strategy  for 
addressing  the  current  and  future 
housing  needs  of  the  families  in  the 
PHA's  jurisdiction,  HUD  will  examine 
closely  both  the  PHA's  proposed 
allocation  of  its  immediately  available 
housing  resources  (e.g.,  vacancies  in 
projects,  available  section  8  certificates 
or  vouchers),  and  the  PHA's  plan  to 
secure  and  allocate  additional  housing 
resources  that  it  owns  or  controls.  HUD 
will  not  approve  an  allocation  plan  that 
does  not  adequately  provide  for  the 
housing  needs  of  (1)  families  who  are 
members  of  the  group  for  whom  a 
project  was  designated.  (2)  families  who 
are  not  members  of  the  group  for  whom 
a  project  was  designated,  or  (3)  both  of 
these  groups.  In  deciding  how  its 
housing  resources  will  be  allocated,  the 
PHA  should  strive  to  provide  disabled 
families  and  elderly  families  with 
dwelling  units,  whether  in  designated 
housing  or  non-designated  housing,  that 
are  comparable  to  units  that  would  have 
been  offered  to  them  if  there  were  no 
designated  project. 

HUD  also  will  not  approve  an 
allocation  plan  that  reduces  the 
available  current  supply  of  housing  for 
non-elderly  disabled  families,  and 
provides  for  increased  housing  for  these 
families  at  some  distant,  or  indefinite, 
point  in  the  future.  For  example.  HUD 
will  not  approve  an  allocation  plan 
submitted  by  a  PHA  that  has  a 


percentage  of  non-elderly  disabled    ' 
families  on  its  waiting  list  that  is  two  to 
three  times  the  percentage  residing  in 
public  housing,  and  through  which  plan 
the  PHA  (1)  requests  designation  of  an 
elderly-only  project,  and  (2)  proposes, 
as  its  only  additional  housing  resource 
for  non-elderly  disabled  families  on  its 
waiting  list,  a  public  hoxising  project 
that  has  yet  to  be  built.  Since 
development  of  public  housing  is  a 
complex  and  competitive  process,  such 
a  proposal  falls  suDstantially  short  of 
adeouately  addressing  the  housing 
needs  of  non-elderly  disabled  families 
on  a  PHA's  waitine  list. 

An  approvable  allocation  plan  is  one 
that,  given  the  housing  inventory  of  the 
PHA  and  the  population  it  serves, 
provides  its  disaoled  families  and 
elderly  families  with  as  broad  a  range  of 
housing  choice  as  possible,  with  respect 
to  the  level  of  supportive  services 
provided,  the  availability  of  accessible 
units,  and  integration  with  other  family 
groups  (i.e.,  non-elderly  families,  non- 
disabled  families,  and  families  with 
children). 

Subpart  B  would  not  require  a  PHA  to 
submit  an  allocation  plan  and  seek 
formal  designation  for  public  housing 
projects  which  currently  house  a 
combination  of  disabled  families  and 
elderly  families,  or  for  a  project  in 
which  the  PHA  intends  to  house  a 
combination  of  disabled  families  and 
elderly  famiUes.  The  Department  does 
not  seek  to  impose  on  PHAs  the 
administrative  burden  of  preparing  an 
allocation  plan  for  providing  housing  to 
a  combination  of  disabled  families  and 
elderly  families  where  no  administrative 
burden  of  this  type  is  currently  imposed 
on  PHAs  for  this  type  of  housing.  (As 
will  be  discussed  later  in  this  preamble, 
PHAs  must,  however,  obtain  approval 
for  this  type  of  housing  under  24  part 
960,  subpart  D.)  To  require  submission 
of  an  allocation  plan  solely  for  the 
purpose  that  the  PHA  may  provide, 
continue  to  provide,  or  provide  in  the 
future,  pubhc  housing  projects  that 
house  a  combination  of  disabled 
families  and  elderly  families  may 
discourage  PHAs  from  continuing  to 
provide  this  type  of  housing. 

The  proposed  rule,  however,  would 
require  that  public  housing  projects  for 
disabled  families  and  elderly  families 
must  obtain  designation  as  housing  for 
disabled  families  and  elderly  families 
when  a  PHA  decides  to  submit  an 
allocation  plan  for  designation  of  a 
public  housing  project,  or  portion 
thereof,  for  occupancy  by  disabled 
families,  or  by  elderly  families.  In  its 
allocation  plan,  the  PHA  would  identify 
any  public  housing  projects  that  house 
disabled  families  and  elderly  families 


and  that  were  approved  as  housing  for 
these  two  types  of  fiunilies  in 
accordance  with  24  CFR  part  960, 
subpart  D.  "Designation"  as  hoiising  for 
disabled  femilies  and  elderly  families 
would  be  granted  to  these  projects  when 
designation  is  granted  for  toe  PHA's 
proposed  housing  for  disabled  families 
or  housing  for  elderly  families.  If  a  PHA 
does  not  seek  designation  of  housing  for 
elderly  families  or  for  disabled  families, 
the  PHA  is  not  required  to  obtain 
designation  for  its  mixed  housing  of 
disabled  families  and  elderly  families. 

For  designation  of  housing  for 
occupancy  by  disabled  famiUes,  section 
7(e)  reqiiires  submission  and  approval 
of  an  "application  for  designated 
housing  for  disabled  families"  in 
addition  to  the  PHA  meeting  the  other 
requirements  imposed  by  section  7, 
which  requirements  include  the 
submission  of  the  allocation  plan.  The 
information  required  by  section  7(e)  to 
be  contained  in  this  apphcation  largely 
focuses  on  the  PHA's  supportive 
services  plan.  Section  7(e)  requires  that 
the  PHA  describe  the  supportive  service 
needs  of  the  persons  with  disabilities 
that  the  proposed  designated  project  is 
expected  to  serve,  and  the  manner  in 
which  these  services  will  be  provided  to 
the  disabled  families;  and  identify  the 
service  provider  who  will  provide  the 
supportive  services  to  the  designated 
housing  population.  (TTie  service 
provider  is  the  person  or  entity  licensed 
under  applicable  State  or  local  law  to 
provide  the  supportive  services  for  the 
designated  housing  population.) 
Tm  application  Tor  designated 
housing  for  disabled  families  should  not 
be  construed  to  mean,  and  subpart  B 
would  clarify  that  it  does  not  mean,  that 
PHAs  only  may  provide  supportive 
services  to  disabled  families  occupying 
designated  projects  for  disabled 
famihes.  As  discussed  earlier  in  Section 
n  of  this  preamble,  section  7(d)  provides 
that  PHAs  shall  meet,  to  the  extent 
practicable,  the  housing  and  supportive 
service  needs  of  eligible  families 
applying  for  assistance  under  this  title. 
Since  eligible  families  applying  for 
assistance  under  title  VI  of  the  1992  Act 
include  elderly  families,  the  regulation 
encourages  PHAs  to  provide  supportive 
services  to  projects  designated  for 
occupancy  by  elderly  families,  and  by 
disabled  families  and  elderly  families, 
in  addition  to  providing  supportive 
services  to  those  projects  designated  for 
occupancy  by  disabled  families.  The 
Department  recognizes  that  PHAs  have 
been  providing  supportive  services  1o 
elderly  families  occuj>3ang  public 
housing.  A  supportive  serviceB  plan  is 
not  necessary  to  contiime  the  deliveiy  of 
these  services  tofAderly  iarailies,  or  to 
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initiate  the  delivery  of  supportive 
services  to  elderly  families  occupying 
designated  housing  for  elderly  famihes. 

In  designating  a  project  (or  portion 
thereof)  lor  occupancy  by  disabled 
families,  a  PHA  may  not  designate  the 
project  f(  r  occiipancy  by  persons  who 
have  a  sf  edfic  disability.  For  example. 
PHAs  me  y  not  designate  a  project  for 
occupaniy  only  by  persons  who  have 
developmental  diaabilities.  or  by 
persons  urith  HIV  disease.  PHAs  may 
limit  access  to  a  designated  project  to 
only  those  persons  who  need  the  types 
of  services  that  are  being  provided. 

In  addaion  to  listing  (he  information 
required  to  be  contained  in  the 
allocation  plan  and  in  the  application 
for  designated  housing  for  disabled 
families.  Subpart  B  would  list  the 
information  to  be  included  in  the  PHA's 
updated  allocation  plan.  Consistent 
with  section  7,  subpart  B  requires  each 
PHA  that  towns  or  operates  a  designated 
housing  project  to  update  its  allocation 
plan  not  tess  than  once  every  two  years. 
The  updaed  allocation  plan  allows 
HUD  to  d^ermine  wdiether  the 
projectiQi|s  made  by  the  RIA  (e.g.,  with 
respect  to  occupancy  in  the  designated 
housing  plroject,  availability  of  housing 
for  families  who  are  not  members  of  the 
group  for  whom  the  project  was 
designate^)  were  accurate. 

Subpart!  B  also  would  specify  the 
criteria  goii^eining  approval  of  these 
documents,  and  the  procedures 
applicable  to  the  submission  of  these 
documents  to  HUD,  and  notification  of 
approval  or  disapproval  by  HUD. 

•  •  *  "rtie  Department  specificalfy 
invites  PHAs  and  other  interested 
members  of  the  public  to  comment  on 
the  requirements  of  the  allocation  plan 
and  of  the  apphcation  for  designated 
housing  far  disabled  famihes,  and  to 
ofFer  any  suggestions  on  how  these 
requiremoits  may  be  revised  in  a  way 
that  will  facilitate  the  production  of  this 
informati(ii  by  the  PHA  without, 
however,  brfeiting  any  information  that 
is  necessajy  to  accurately  assess  the 
impact  of  designated  housing  on  the 
families  served  by  the  PHA.  As  noted 
earlier  in  t)us  preamble,  the  purpose  of 
the  information  required  to  be 
submitted  in  subpart  B  isto  assist  tibe 
PHA  and  t|ie  Department  in  assessing 
the  advantages  and  disadvantages,  if 
any,  of  designated  bousing.  Tharefiare. 
in  cammaitting  on  the  requiiements  of 
subpart  B,  the  Depaitniant  nqueets  the 
commenten  to  be  mindful  af  this 
purpose,  a^d  of  those  EBqatremeBte  Ifaat 
are  statutoi  ily  jmpoeed. 
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SubfMrt  C— Operafing  Desigmrted 
Housing 

Subpart  C  would  require  designated 
projects  to  be  operated  in  conformity 
with  all  applicable  public  housing 
regulations  and  requirements,  uicluding 
compliance  with  nondiscrimination  and 
accessibility  requirements  and 
regulations.  Subpart  C  also  would 
incorporate  the  special  admission  and 
occupancy  requirements  imposed  by 
section  7. 

The  special  admission  and  occupancy 
requirements  apphcable  to  designated 
housing  include,  among  others,  that  in 
determining  priority  for  admission  to 
occupancy  in  projects  that  have  been 
designated  in  accordance  with  the 
procedures  established  in  section  7,  the 
PHA  may  make  units  in  such  projects 
available  only  to  the  types  of  famihes 
for  whom  the  project  is  designated.  For 
designated  projects  for  elderly  families, 
section  7  permits  PHAs  to  make  units 
available  to  near-elderly  famihes  if  there 
are  an  insufficient  number  of  elderly 
famiUes  to  fill  all  the  units  in  a 
designated  project. 

The  special  admission  and  occi^ancy 
requirements  applicable  to  designated 
housing  also  include  a  provision  that, 
notwithstanding  the  authority  to  make 
units  in  a'designated  project  available 
only  to  the  types  of  families  for  whom 
the  project  is  designated,  the  PHA  shall 
make  any  dwelling  imit  that  is  ready  for 
occupancy  in  such  a  project  and  Aat 
has  been  vacant  for  more  than  60 
consecutive  days  generally  available  for 
occupancy  without  regard  to  the  types 
of  famines  for  whom  the  project  was 
designated. 

Comphamx  with  Nondiscrimination 
and  Accessibility  Eequirements  in  the 
Desi^ated  Housing  Process. 

With  respect  to  compUance  with 
nondiscrimination  and  accessibility 
requirements,  the  proposed  rule  would 
provide  that  the  approval  to  operate  a 
designated  project  does  not  relieve  a 
PHA  of  its  obligations  to  comply  with 
the  Fair  Housing  Act  (42  U.S.C.  3601- 
3619)  and  with  section  504  of  the 
RehabiUtation  Act  of  1973  (29  U.S.C. 
794).  While  a  PHA  may  designate  a 
project  or  portion  thereof  for  occupancy 
solely  by  disabled  families  and/or 
elderly  families,  in  accordance  with  the 
procedures  of  part  945,  the  PHA  also 
must  administer  the  designated  project, 
as  well  as  its  additional  housing 
resources,  in  a  manner  that  does  not 
violate  eitheraection  504  or  ibe  Fair 
Housing  Act. 

An  example  of  afiplicatian  of  the  Fair 
Housing  Act  leqtdtemaats  b  as  CdUomts. 
A  person  with  a  dia^Uity  who  Is 
residing  in  a  project  ^faaignated  ior 


occupancy  by  disabled  famihes  requires 
an  accommodation  in  service  that 
differs  from  the  supportive  services 
provided  to  the  designated  project.  If  it 
is  determined  that  the  accommodation 
(1)  may  be  necessary  to  afford  the 
individual  equal  opportunity  for  the  use 
and  enjoyment  of  a  dwelling  unit  or 
public  and  common  use  areas,  and  (2) 
is  reasonable  (i.e.,  a  reasonable 
accommodation),  the  accommodation 
must  be  provided  by  the  PHA  in 
accordance  with  the  requirements  of  the 
Fair  Housing  Act.  Alternatively,  if  a 
person  with  a  disability  requires  a 
reasonable  accommodation  and  has 
been  offered,  but  has  declined,  to  live  in 
a  designated  project  where  supportive 
services  are  provided,  the  PHA  must 
provide  the  reasonable  accommodation, 
even  if  the  accommodation  is  identical 
or  similar  to  the  services  provided  in  the 
designated  project. 

An  example  of  the  application  of 
section  504  requirements  is  as  follows. 
A  PHA  designates  a  certain  number  of 
units  scattered  within  a  public  housing 
project  for  occupancy  by  persons  with 
disabilities,  some  of  whom  are  in  need 
of  various  features  of  accessible  design 
within  the  dwelling  units  and  premises, 
and  all  of  whom  are  in  need  of  a  range 
of  regularly  provided  supportive 
services,  such  as  meal  services, 
transportation,  nonmedical  counseling, 
and  assistance  with  housekeeping  and 
other  chores.  The  PHA  cannot  require  a 
person  who  uses  a  wheelchair  to  live  in 
the  designated  project.  Section  504 
requires,  to  the  maximum  extent 
feasible,  and  subject  to  reasonable 
health  and  safety  requirements,  that 
accessible  dwelling  units  be  made 
available  throughout  the  PHA's  projects, 
and  in  a  range  of  sizes  and  amenities. 
Section  504  also  requires  housing 
adjustments  when  such  adjustments  to 
policies  and  practices  do  not  change  the 
basic  nature  of  the  program,  or  result  in 
undue  financial  and  administrative 
burdens.  Section  504  also  requires  PHAs 
to  operate  each  existing  housing 
program  or  activity  receiving  Federal 
financial  assistance  so  that  the  program 
or  activity,  when  viewed  in  its  entirety, 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities.  Providing 
the  person  who  uses  a  wheelchair  with 
an  accessible  unit  (other  than  a  unit  in 
the  designated  project)  that 
accommodates  the  individual's  needs 
would  comply  with  the  requirements  of 
section  504.  Further,  it  should  be  noted 
that  section  7(b)(1)  provides  that  the 
decision  of  any  disabled  family  not  to 
accept  occupancy  in  an  appropriate  type 
of  project  shall  not  adversely  affect  the 


family's  opportunities  to  be  offered 
other  appropriate  housing  assistance. 
In  addition  to  compliance  with  the 
Fair  Housing  Act  and  section  504 
requirements,  the  Department  has 
determined  that  title  II  of  the  Americans 
with  Disabilities  Act  (ADA)  (42  U.S.C. 
12101-12165)  applies  to  all  PHAs, 
regardless  of  their  source  of  funding. 
Title  II  of  the  ADA  ("Public  Services") 
applies  to  any  program,  service,  or 
activity  provided  or  made  available  by 
States  and  local  governments  or  any 
department,  agency,  special  purpose 
district  or  other  instrumentality  of  a 
State  or  local  government.  (The 
Department  will  be  publishing  guidance 
for  PHAs  with  respect  to  title  II  of  the 
ADA  in  the  near  future.) ' 

rv.  Proposed  Amendments  to  Pari  960. 
Subpart  D 

Subpart  D  of  part  960,  titled 
"Preference  for  Elderly  Families  and 
Discretionary  Preference  for  Near 
Elderly  Families  in  Public  Housing 
Projects  for  the  Elderly,"  establishes  a 
preference  for  elderly  families  and 
disabled  famihes  in  "public  housing 
projects  for  the  elderly."  Under  existing 
subpart  D,  the  term  "elderly  family"  is 
defined  to  include  "disabled  family," 
and  although  subpart  D  is  titled 
"preference  for  elderly  families," 
subpart  D  in  fact  establishes  a 
preference  for  elderly  families  and 
disabled  families  in  projects  that  house 
a  combination  of  elderly  families  and 
disabled  families.  Subpart  D  also 
permits  a  PHA  to  give  preference  to 
near-elderly  families  for  admission  to 
public  housing  projects  for  elderly 
families  and  disabled  families  when  the 
PHA  determines,  in  accordance  with 
§  960.407  (Selection  Preference),  that 
there  are  not  enough  elderly  families 
and  disabled  families  to  fill  all  the  units 
in  the  project  that  are  currently  vacant, 
or  that  are  expected  to  be  vacant  in  the 
next  12  months. 

Existing  subpart  D  provides  that  a 
public  housing  project,  or  portion  of  a 
project,  acquires  the  identity  of  a  public 
housing  project  that  is  reserved  for 
occupancy  by  elderly  (and  disabled) 
families  if  the  project  (1)  was 
"designated  for  occupancy  by  the 


'The  Department  notes  that  title  III  ol  the  ADA 
(Public  Accommodations  and  Services  Operated  by 
Private  Entities)  may  apply  to  PHAs  in  certain 
siluationj.  Although  title  ID  pertains  to  private 
entities,  and  not  public  entities  (which  include 
PHAs).  the  applicability  of  title  III  to  PHAs  may 
arise  in  the  designated  housing  process  in 
connection  with  housing  at  which  certain  activities 
are  conducted  that  would  cause  the  housing  to  be 
classiHed  as  a  "place  of  accommodation"  under 
title  UI.  PHAs  are  encouraged  to  obtain  further 
information  from  the  Department  of  Justice  about 
the  possible  applicability  of  title  III. 


elderly  at  its  inception  (and  has  retained 
that  character)."  or  (2)  "although  not  so 
designated,  for  which  the  PHA  gives 
preference  in  tenant  selection  (with 
HUD  approval)  for  all  imits  in  the 
project  (or  for  a  portion  of  units  in  the 
project)  to  elderly  famihes." 

Because  section  621  of  the  1992  Act 
distinguishes  between  elderly  families 
end  disabled  families,  and  because 
section  622  provides  for  a  "designated 
housing  process,"  changes  are  required 
to  be  made  to  subpart  D.  This  proposed 
rule  would  amend  subpart  D  to  clarify 
that  the  preference  estabhshed  by 
subpart  D  for  elderly  families  for 
admission  to  "public  housing  projects 
for  elderly  families"  is  a  preference  for 
elderly  families  and  disabled  families, 
and  that  projects  for  elderly  families  are 
projects  for  elderly  families  and 
disabled  families.  Accordingly,  subpart 
D  would  be  retitled  "Preference  for 
Disabled  Families  and  Elderly  Families 
in  Public  Housing  Projects  for  Elderly 
Families  and  Disabled  Families." 

As  noted  earlier  in  this  preamble,  a 
public  housing  project  for  disabled 
families  and  elderly  famihes  is  a  public 
housing  project,  or  portion  of  a  project, 
that  was  reserved  for  occupancy  by 
disabled  families  and  elderiy  families  at 
its  inception  (and  has  retained  that 
character),  or  although  it  was  not  so 
reserved  at  its  inception,  the  PHA  has 
obtained  HUD  approval  to  give 
preference  in  tenant  selection  for  all 
units  in  the  project  to  disabled  families 
and  elderly  families.  As  also  noted 
earlier  in  this  preamble,  although 
subpart  D  uses  the  term  "designated" 
and  not  "reserved"  HUD  proposes  to 
use  "reserved"  in  connection  with  the 
preference  process  provided  by  subpart 
D  to  avoid  confusion  with  "designated 
housing  process"  provided  by  new  part 
945.  Additionally,  to  date,  the  public 
housing  projects  for  disabled  families 
and  elderly  families  provided  in 
accordance  with  subpart  D  have  not 
established  a  limit  on  the  number  or 
percentage  of  disabled  families  that  may 
be  admitted  to  these  projects. 

Subpart  D,  as  proposed  to  be  revised 
by  this  rule,  would  continue  this 
practice,  and  would  not  establish  a 
limitation  or  cap  on  the  number  of 
disabled  families  that  may  be  admitted 
to  these  projects,  but  would  clarify  that 
the  absence  of  such  a  limitation  is  a 
condition  for  approval  to  operate  public 
housing  reserved  for  occupancy  by 
disabled  families  and  elderly  families. 
For  example,  approval  to  operate  a 
public  housing  project  for  disabled 
families  and  elderly  families  would  not 
be  granted  or  would  be  withdrawm  if  the 
PHA  establishes  a  policy  of  admitting 
disabled  families  to  only  10  percent  of 
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the  units  with  the  remaining  90  percent 
of  the  milts  reserved  for  ehleriy  femiHes. 

The  diacretionary  pfefofeuce  -which 
subpart  D  currently  provides  for  near- 
elderly  families  in  public  housing 
projects  for  elderly  femilies  (as  this  term 
is  used  in  existing  subpart  D)  would  be 
removed.  Hie  discretionary  preference 
for  near-elderly  families  would  be 
limited  to  admission  to  housing 
designated  for  occupancy  by  elderly 
families  under  part  945,  in  accordance 
with  the  requirements  of  amended 
section  7,  which  imposes  such  limit. 

The  amendments  that  would  be  made 
to  part  960,  subpart  D,  would  provide 
for  the  definitions  of  "family"  and 
related  terms  to  cross-reference  to  the 
definitions  for  these  terms  provided  in 
part  945.  Again,  however,  if  the  part  912 
final  rule  is  published  before  the  part 
945  final  mle,  then  subpart  D  would 
provide  for  a  cross-reference  to  the 
definition  section  in  part  912. 

V.  Suhnrisskm  of  AHocjrtion  nans  in 
Advance  «f  Final  RolenMldng 

Allocation  plans  submitted  to  HUD 
before  fiinal  rulemaking  is  completed 
will  be  required  to  comply  with  the 
final  regulations. 

VL  Other  Matters 

Environmental  hnpact 

A  Finding  of  No  Significant  hnpact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  ■•diich 
implements  section  102(2)(c)  of  the 
National  Environmental  Poliqr  Act  of 
1969  CNH'A).  This  Findijg  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Qerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12886  as  a 
significant  regulatory  action. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Ftexibihty  Act  (5  U.S.C. 
605(b)l,  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  ftat  the  proposed  rule  will  not 
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have  a  sig  lificant  impact  on  a 
substantial  number  of  small  entities. 
The  propqsed  rule  would  establish  the 
requiremejits  and  procedures  by  which 
PHAs  may  designate  projects,  or 
portions  of  projects,  ror  occupancy  only 
by:  (1)  Eld^ly  families,  (2)  disabled 
families,  at-  (3}  disabled  families  and 
elderly  families.  The  proposed  rule 
would  incorporate  the  requirements 
established  by  statute  for  such 
designation.  The  designation  of  housing 
for  occupancy  by  elderly  families, . 
disabled  famUies,  or  dialed  families 
and  elderly  families  is  an  option 
provided  to,  not  a  requirement  imposed 
on,  PHAs  By  this  proposed  rule. 

Executive  Order  12B06.  The  Family 

The  General  Counsel,  as  the 

Official  under  Executi^v 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule 
would  not  tave  potential  far  gignifif-nnt 
impact  on  lamily  formation, 
maintenance,  and  general  well-being 
within  the  tneaning  of  the  order.  This 
proposed  rlile  would  implement  the 
designation  process  provided  by  section 
622  of  the  i992  Act.  the  purpose  of 
which  is  toassist  PHAs  in  meeting  the 
housing  anp  supportive  service  needs  of 
disabled  fainilies  and  elderly  families. 
The  supportive  services  provided  by 
PHAs  to  diiabled  and  el^rly  families 
are  expected  to  assist  these  families  in 
avoiding  possible  institutionalization, 
and  to  redii  oe  unnecessary  stress  and 
financial  hi  rden  on  these  families. 
Thus,  the  si  Lppoiiive  services 
componentiof  the  program  is  anticipated 
to  have  a  banefici^  impact  on  disabled 
families  and  elderly  families. 

Since  tha  designation  process, 
however,  provides  for  elderly-only 
housing  and  disabled-only  housing, 
there  is  the  possihility  that  the 
designation:  process  authorized  by 
section  622  ^of  the  1992  Act  would  limit 
the  availability  of  housing  for  (1) 
disabled  iai  lilies  (if  a  PUA  designates 
elderly  famj  ly-only  housing).  (2)  elderty 
families  (if  1 1 PHA  designates  disabled 
family-only  housing)  or  (3)  families  with 
children  (if  i  PHA  designates  disabled 
families  ana/or  elderly  family-only 
housing),  ai^d  thus  adversely  imnact  the 
maintenanc )  and  well-being  ofmese 
families.  (A  though  it  should  be  noted 
that  PHAs  V  ould  be  required  to  admit 
eligible  eld«  rly  families  with  children  to 
designated  |  aojects  for  elderly  families. 


•ntefmation  coHection  requtreinent 


A)localion  plan 
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and  admit  eligible  disabled  families 
with  children  to  projects  designated  for 
disabled  families,)  Tlie  proposed  rule, 
however,  would  provide  certain 
protections  for  all  family  types, 
including  the  protection  provided  by 
HUD's  review  and  approval  of  a  PHA's 
housing  allocation  plan.  The  purpose  of 
this  review  is  to  ensure  that  the 
availability  of  public  housing,  and  other 
housing  resources  available  to  the  PHA, 
is  not  reduced  for  any  of  these  families, 
especially  non-elderly  disabled  families. 
Thus,  the  impact  on  family  maintenance 
and  well  being  that  may  result  from  the 
designation  process,  as  proposed  to  be 
implemented  by  the  Department 
through  this  rule,  would  not  be 
significant  within  the  meaning  of  the 
order. 

Executive  Order  12612,  Federalism 

llie  General  Cotmsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Oidat  12612.  Federalism,  has 
determined  that  this  proposed  rule 
would  not  have  substantial,  direct 
effects  on  States,  on  their  political 
subdivisions,  or  on  their  relationship 
with  the  Federal  government,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  proposed  rule 
is  limited  to  implementing  the 
procedures  imder  which  PHAs  may  opt. 
subject  to  certain  requirements  and 
procedures,  to  designate  public  housing 
projects,  or  portions  of  public  housing 
projects,  for  occupancy  by  elderly 
families,  disabled  families,  or  disabled 
families  and  elderly  families. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1635  in  the 
Department's  Semiannual  Agenda  of 
Regulations,  published  on  October  25. 
1993 (58  FR  56402,  56448)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  tiiis  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520).  The 
following  provisions  of  the  proposed 
rule  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements: 
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List  of  Subjects 

24  CFR  Part  945 

Aged.  Grant  programs— housing  and 
community  development,  Individuals 
with  disabilitiea.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  960 

Aged,  Grant  programs— housing  and 
community  development,  Individfuals 
with  disabilities.  Public  housing. 

Accordingly,  chapter  K  entitle  24  of 
the  Code  of  Federal  Regulations  would 
be  amended  as  follows: 

1.  A  new  part  945.  consisting  of 
§§  945.101  tnrough  945.303,  would  be 
added  to  read  as  follows: 

PART  945-DE$IQNATEO  HOUSINQ— 
PUBUC  HOUSINQ  DESIQNATED  FOR 
OCCUPANCY  BY  DI8ABLE0. 
ELDERLY.  OR  DISABLED  AND 
ELDERLY  FAMIUE8 

Subpart  A— Qaneral 

Sec. 

945.101  Purpose. 

94S.103  General  policies. 

945.105  Definitions. 

Subpart  S— AppHcatien  and  Approval 
Proeeduree 

945.201    Approval  to  designate  housing. 
945.203    AUocatioD  plan. 
945.205    Application  for  designated  housing 
for  dis^ied  {unilies. 

Subpart  C-Operaling  Deelgnalsd  Housing 

945.301    General  rBquiiemsnts. 
945.303    Requizements  gowming  occupancy 
in  designated  housing. 
Autfaarity:  42  U.S.C  1473e  and  3535(d). 

Subpart  A— Ganaral 

I94S.101    Purpoee. 

The  purpose  of  this  part  is  to 
implement  the  designated  housing 
process  established  oy  section  7  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437e).  Section  7  provides  public 
housing  agencies  with  the  option, 
subject  to  the  requirements  and 
procedures  of  this  part,  to  designate 
public  housing  projects,  or  portions  of 
public  housing  pn^ects,  for  occupancy 


by  disabled  families,  elderly  bmilies,  or 
disabled  families  and  elderly  families. 

1946.103   General  peaeiae. 

(a)  Agency  participation.  Participation 
in  this  program  is  limited  to  public 
housing  agencies  (PHAs)  (as  this  term  is 
defined  in  24  CFR  913.102)  that  elect  to 
designate  pi^Uc  housing  projects  for 
occupancy  by  disabled,  elderly,  or 
disabled  and  elderly  families,  as 
provided  by  this  part 

(b)  Eligible  housing.  (1)  Designation  of 
public  housing.  Projects  eligible  for 
designation  under  this  part  are  public 
housing  projects  as  described  in  the 
definiUon  of  "project"  in  §945.105. 

(2)  Additional  housing  resources.  To 

•  meet  the  housing  and  supportive  service 
needs  of  elderly  families,  and  disabled 
families,  including  non-elderly  disabled 
families,  who  will  not  be  housed  in  a 
designated  project,  PHAs  shall  utilize 
housing  resources  which  thev  own. 
control,  or  have  received  preliminaiy 
notification  that  they  will  obtain  (e.g.. 
section  8  certificates  and  vouchers). 
PHAs  also  may  utilize  any  housing 
facilities  which  they  own  or  control  and 
in  which  supportive  services  are  already 
provided,  fscilitated  or  coordinated, 
such  as  mij»d  housing,  shared  housing, 
family  housing,  group  homes,  and 
congTMate  housing. 

(3)  acemption  of  public  housing 
projects  for  disabled  families  and 
elderly  families.  Except  as  provided  in 
§  945.201.  a  PHA  ¥fhich  sews  to  house 
all  of  its  disabled  families  and  elderly 
families  in  public  housing  projects  that 
have  been  reserved  for  occupancy  by 
both  disabled  families  and  elderly 
families  is  not  required  to  meet  the 
designation  requirements  of  this  part, 
but  is  required  to  meet  the  requirements 
of  24  CFR  part  960,  subpart  D. 

(c)  Famuy  participation  in  designated 
housing.  (1)  voluntary  participation. 
The  election  to  reside  in  designated 
hoxising  is  voluntary  on  the  part  of  a 
family.  No  disabled  family  or  elderly 
family  may  be  required  to  reside  in 
designated  housing,  nor  diall  a  decision 
not  to  reside  in  deaifaated  housing 
adversely  aSsct  the  family  with  respect 
to  occupancy  of  anothar  appropriate 
project 


(2)  Meeting  stated  eligibility 
requirements.  Nothing  in  this  part  shall 
be  construed  to  require  or  permit  a  PHA 
to  accept  for  admissicui  to  a  designated 
project  a  disabled  family  or  elderly 
family  who  does  not  meet  the  stated 
eligibility  requirements  for  occupancy 
in  the  project  (for  example,  income),  as 
set  forUi  in  HUD's  regulations  in  24  CFR 
parts  912  and  913.  and  in  the  PHA's 
admission  policies. 

(d)  Supportive  services.  The 
requirement  in  S  945.205  to  submit  a 
supportive  services  plan  for  approval  to 
designate  housing  for  disabled  families 
shallnot  be  construed  to  mean  that 
PHAs  only  may  provide  suppoitive 
services  to  disabled  families  occupying 
designated  housing  for  disabled 
families.  In  accordance  with  section  7(d) 
of  the  Act.  PHAs  should  seek  to  provide 
supportive  services  to  all  families 
occupying  designated  housing  whidi  • 
need  such  services. 

1946.106    DefmWona. 

As  used  in  this  part: 

Act  means  the  United  States  Housing 
Act  of  1937  (42  U.S.C  1437-1440). 

Allocation  Plan.  See  $  945.201. 

CHAS  means  the  comprehensive 
housing  afibrdability  strategy  required 
by  section  105  of  the  National 
Affordable  Housing  Act  (42  U.S.C 
12705). 

Deagnated  housing  or  designated 
project  means  a  project  (or  projet^),  or 
a  portion  of  a  project  (or  projecU)  (as 
these  terms  are  defined  in  this  section), 
that  has  been  designated  for  occupancy 
by  either  disabled  families,  elderly 
families,  or  disabled  families  and 
elderly  families,  in  accordance  with  the 
requirements  of  this  part. 

DisaMed  families  means  families 
whose  heads  (or  their  qxnisee).  or 
whose  sole  members  are  persons  with 
disabilities.  The  term  "disabled 
families"  includes  a  person  with 
disabilities,  two  or  more  persons  with 
disabilities  living  tooether,  and  one  or 
more  persons  vrith  disabiUties  living 
with  one  or  more  persons  who  are 
determined  to  be  essential  to  tlM  care  or 
well-being  of  the  person  or  persons  with 
disabilities. 
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and  Bill  qf  Rights  Act  (42  U.S.C 
6001(5)).) 

The  terin  "person  with  disabilities" 
shall  not  Exclude  persons  who  have  the 
disease  ol  acquired  immunodeficiency 


Elderly  families  means  femilies  whose 
heads  (or  their  spouses),  or  whose  sole 
members  are  elderly  persons.  The  term 
"elderly  families"  includes  an  elderly 

person,  two  or  more  elderly  persons  »..«,««  „,  a».4uin»u  imraunoaenaer 

living  together,  and  one  or  more  elderly      syndrom^  or  any  conditions  arising 
persons  living  with  one  or  more  persons     from  the  etiologic  agent  for  acquirwi 

who  are  determined  to  be  essential  to         ' ^  "  "  ' 

the  care  or  well-being  of  the  elderly 
person  or  persons. 

Elderly  person  means  a  person  who  is 
at  least  62  years  of  age. 

Families  includes  but  is  not  limited  to 
a  single  person  (as  defined  in  24  CFR 
part  912),  one  or  more  single  persons,  a 
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immimodefidency  syndrome. 

Portion  of  project  mcludes  but  is  not 
limited  tot  one  or  more  buildings  in  a 
multi-building  project;  one  or  more 
floors  of  a  project  or  projects;  a  certain 
number  o|  dwelling  units  in  a  project  or 
projects.  (Designation  of  a  portion  of  a 
project  does  not  require  that  the 


counseling,  meals,  transportation. 

Eersonal  care,  bathing,  toileting, 
ousekeeping,  chore  assistance,  safety, 
group  and  socialization  activities, 
assistance  with  medications  (in 
accordance  with  any  applicable  State 
laws),  case  management,  persona] 
emergency  response,  and  other 
appropriate  services. 

Subpart  B— AppllcaUon  and  Approval 
Procedurea 

l»45J01    Approval  to  dMlgiMMhouslns. 

(a)  Designated  housing  for  elderly 


poii  31^;,  one  or  more  single  persons,  a  projeci  aoes  not  require  that  the  laj  Designated  housing  for  elderly 

displaced  person  (as  defined  in  24  CFR  buildings,  floors  or  units  be  contiguous.)  fomilies.  To  designate  a  project  for 

part  912).  disabled  families,  elderly  Project  means  low-income  housing  occupancy  by  elderly  families,  a  PH 

families,  near-elderiy  families,  and  developed,  acquired,  or  assisted  by  a  must  have  a  HUD-approved  allocati 


families,  near-elderly  families,  and 
families  with  children. 

fY  means  Federal  Fiscal  Year 
(starting  with  October  1,  and  ending 
September  30,  and  designated  by  the 
calendar  year  in  which  it  ends). 

Housing  has  the  same  meaning  as 
"project,"  which  is  defined  in  this 
section. 

HUD  or  Department  means  the 
Department  of  Housing  and  Urban 
Development  including  its  Regional  and 
Field  Offices  to  which  authority  has 
been  delegated  to  perform  functions 
under  this  part. 

NAHA  means  the  National  Affordable 
Housing  Act  (Pub.  L.  101-625,  approved 
November  28, 1990). 

Near-elderly  families  means  families 
whose  heads  (or  their  spouses),  or 
whose  sole  members  are  near-elderly 
persons.  The  term  "near-elderly 
families"  includes  two  or  more  near- 
elderly  persons  living  together,  and  one 
or  more  near-elderly  persons  living  with 
one  or  more  persons  who  are 
determined  to  be  essential  to  the  care  or 
well-being  of  the  near-elderly  person  or 
persons. 

Near-elderly  person  means  a  person 
who  is  at  least  50  years  of  age  but  below 
the  age  of  62. 

Person  with  disabilities  means  a 
person  who: 

(1)  Has  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act 
(42  U.S.C.  423);  or 

(2)  Is  determined,  pursuant  to 
regulations  issued  by  the  Secretary.to 
have  a  physical,  mental,  or  emotional 
impairment  which: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration, 

(ii)  Substantially  impedes  his  or  her 
ability  to  Hve  independently,  and 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions,  or 

(3)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 


developed,  acquired,  or  assisted  by  a 
PHA  under  the  U.S.  Housing  Act  for 
1937  (oth*  than  section  8)  for  which 
there  is  ani  Annual  Contributions 
Contract  (ACC)  between  HUD  and  the 
PHA.  For  purposes  of  this  part,  the 
terms  "ho»sing"  and  "public  housing" 
mean  the  same  as  project.  Additionally, 
as  used  in  this  part,  and  unless  the 
context  indicates  otherwise,  the  term 
'"project"  lirhen  used  in  the  singular 
includes  the  plural,  and  when  used  in 
the  plural,  includes  the  singular,  and 
also  includes  a  "portion  of  a  project."  as 
defined  in  Uiis  section. 

Public  hhusing  or  public  bousing 
project.  Sei  definition  of  "project"  in 
this  section. 

Public  Musing  agency  or  PHA  means 
any  State,  dounty,  munidpality  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereoQ 
which  is  ai^orized  to  engage  in  or 
assist  in  th4  development  or  operation 
of  low-incope  housing. 

Public  hdusing  project  for  disabled 
families  anti  elderly  families.  See 
definition  iji  24  CFR  part  960,  subpart 

Secreforj|means  the  Secretary  of 
Housing  ana  Urban  Development. 

Service  provjc/er  means  a  person  or 
organizatioi  licensed  or  otherwise 
approved  ii  writing  by  a  State  or  local 
agency  (e.g.  Department  of  Health, 
Department!  of  Human  Services  or 
Welfare)  to  provide  supportive  services. 
The  service  provider  may  provide  the 
service  on  either  a  for-profit  or  not-for- 
profit  basis. 


, PHA 

HUD-approved  allocation 
plan  that  meets  the  requirements  of 
§945.203. 

(b)  Designated  housing  for  disabled 
families.  To  designate  a  project  for 
occupancy  by  disabled  families,  a  PHA 
must  have  a  HUD-approved  allocation 
plan  that  meets  the  requirements  of 

§  945.203,  and  a  HUD-approved 
application,  which  includes  a 
supportive  service  plan,  as  required  by 
§945.205. 

(c)  Designated  housing  for  disabled 
families  and  elderly  families.  (1)  A  PHA 
which  seeks  to  provide  a  project  for 
occupancy  by  only  disabled  families 
and  elderly  families  is  not  required  to 
meet  the  requirements  of  this  part,  but 
is  required  to  meet  the  requirements  of 
24  CFR  part  960,  subpart  D. 

(2)  Designation  of  a  project  that 
aheady  has  been  approved  for 
occupancy  by  disabled  families  and 
elderly  families  imder  24  CFR  part  960, 
subpart  D  is  not  necessary  unless  a  PHA 
seeks  to  provide  designated  housing  for 
disabled  famiUes  or  designated  housing 
for  elderly  families. 

(3)  A  PHA  which  seeks  to  provide 
designated  housing  for  disabled  families 
or  designated  housing  for  elderly 
families  must  identify  In  its  allocation 
plan,  in  accordance  with  §  945.203(6), 
any  public  housing  projects  that  have 
been  reserved  for  occupancy  by  disabled 
families  and  elderiy  families  under  24 
CFR  part  960,  subpart  D.  Designation  of 
projects  approved  under  24  CFR  part 
960,  subpart  D,  as  designated  housing 
for  disabled  families  and  elderly 


fiinaia  T^^L,.„  «««i  J  I         ""^  aisaoiea  ramiiies  and  elderly 


hves  alone  or  intends  to  live  alone,  and 
includes  an  elderiy  person,  a  disabled 
person,  a  displaced  person,  and  the 
remaining  riember  of  a  tenant  family. 
Supportivp  service  plan.  See 


§945.205 

Supporti 
designed  to 
tenants,  an 
health-relati 


services  means  services 
leet  the  special  needs  of 

jmay  include  meal  services. 

^  services,  mental  health 


services,  services  for  nonmedical 


JMI 


upon  HUD's  approval  of: 

(i)  The  PHA's  allocation  plan,  in  the 
case  of  designated  housing  for  elderly 
families;  and 

(ii)  The  PHA's  allocation  plan  and 
application,  in  the  case  of  designated 
housing  for  disabled  families. 

1945.203    Allocation  PiML 

(a)  General.  (1)  Applicable 
terminology.  As  used  in  this  section,  the 


terms  "initial  allocation  plan"  refore  to 
the  PHA's  first  submission  of  an 
allocation  plan,  and  "updated  allocation 
plan"  refers  to  the  biennial  update  (once 
every  two  years)  of  this  plan,  which  is 
described  in  paragraph  (f)  of  this 
section.  As  provided  in  §  945.105.  the 
term  "project"  includes  the  plural 
("projects")  and  includes  a  portion  of  a 
project. 

(2)  Allocation  of  housing  resources. 
The  PHA.  in  developing  a  plan  to 
allocate  its  housing  resources  among  the 
population  it  serves: 

(i)  Shauld  strive  to  provide,  regardless 
of  the  designation  proposed  to  be  made, 
as  broad  a  range  of  housing  choice  as 
possible  to  elderly  families  and  disabled 
famiUes  with  respect  to  the  level  of 
supportive  services,  and  the  availability 
of  accessible  units; 

(ii)  Should  strive  to  provide, 
regardless  of  the  designation  proposed 
to  be  made,  housing  for  disabled 
families  in  the  most  integrated  setting 
possible  (designated  units  need  not  be 
contiguous); 

(iii)  For  designated  housing  for 
disabled  families,  may  make  units 
available  in  conjunction  with  a  specific 
padcage  of  services  (such  units  may  not 
De  limited  to  persons  with  a  specific 
disability,  but  rather  must  be  made 
available  to  all  disabled  persons  who 
need  the  types  of  services  that  are  being 
offered). 

(b)  Consultation  in  plan  development. 
In  preparing  the  initial  allocation  plan, 
or  any  update  of  the  allocation  plan  as 
provided  in  paragraph  (f)  of  this  section, 
the  PHA  shall  consult  with: 

(1)  The  State  or  imit  of  general  local 
government  in  whose  jxuisdiction  the 
area  served  by  the  PHA  is  located; 

(2)  Public  and  private  service 
providers: 

(3)  Advocates  for  the  interests  of 
disabled  families,  elderly  families,  and 
families  with  children; 

(4)  Representatives  of  the  residents  of 
the  PHA's  projects,  including 
representatives  from  resident  coundls 
or  resident  management  corporations 
where  they  exist;  and 

(5)  Other  interested  parties,  induding 
management  and  resiiMnts  of 
independent  living  centers,  congregate 
housing  and  group  homes. 

(c)  Contents  of  initial  plan.  The  initial 
allocation  pUm  shall  contain,  at  a 
minimum,  the  information  set  forth  in 
paragraph  (c)  of  this  section: 

WlMntifkatiott  of  the  project  to  be 
designated  and  type  of  designation  to  be 
made.  The  first  item  to  be  addrBased  in 
the  allocation  plan  is  identification  of 
the  project  to  be  designated  and  the  type 
of  designatioo  to  be  made.  The  niA 
must  dasoibe  the  building  or  buildings. 


floor  or  floors  or  units  whidi  will 
comprise  the  "designated  project"  and 
their  location  in  the  PHA's  Jurisdiction. 
(In  providing  the  idemtificatioa  or 
locati(»  of  floors  at  units  to  be 
designated,  the  PHA  need  not  idmtify 
the  precbw  floors  or  units  to  be 
designated  (e.g.,  units  202-208,  but 
should  idmtify  the  projecU  in  which 
the  designated  floors  or  units  are 
located.  The  floors  ot  units  need  not  be 
contiguous.)  The  PHA  also  must  state 
the  type  of  designation  to  be  made  (i.e., 
housing  for  disabled  families  or  housing 
for  elderly  families)  and  the  reasons  for 
designation.  In  discussing  the  reasons 
for  the  designation,  the  PHA  may  refiar 
to  data  that  will  be  provided  in  other 
parts  of  the  allocation  plan. 

(2)  Identification  of  groups  and 
persons  consulted  ana  comments 
submitted.  This  componeilt  of  the  olan 
documents  that  the  PHA's  proposal  to 
designate  housing  under  tms  part  was 
based  on  consideration  of  comments, 
suggestions  and  recommendations  of  all 
interested  parties.  Uiis  component  of 
the  plan  must: 

(i)  Identify  the  groups  and  persons 
with  whom  the  PHA  has  consulted  in 
the  development  of  the  allocation  plan; 
(ii)  Include  a  summary  of  comments 
received  on  the  plan  from  the  groups 
and  persons  consulted  (these  comments, 
and  transcripts  of  any  meetings  that  may 
have  been  held  on  the  PHA's  proposal 
to  designate  a  project,  must  be 
maintained  for  a  period  of  five  years 
from  the  date  of  submission  of  the 
allocation  plan,  and  must  be  available 
for  review  by  HUD.  if  HUD  requests 
review);  and 

(iii)  Describe  how  the  plan  addresses 
these  comments. 

(3)  fto^ie  of  proposed  designated 
project  in  its  pre-designation  state.  This 
component  of  the  plan  provides 
information  on  the  project  proposed  to 
be  designated  as  the  project  exists  and 
operates  in  its  pre-designation  stage. 
I^s  component  of  the  plan  must 
include: 

(i)  The  total  number  of  families 
currently  occupying  the  project;  and 

(A)  The  number  of  families  who  are 
membws  of  the  group  for  whom  the 
project  is  to  be  desimated;  and 

(B)  "The  number  of  families  who  are 
not  members  of  the  group  for  whom  the 
project  is  to  be  designated; 

(ii)  An  estimate  of  the  total  number  of 
elderiy  frunilies  and  of  disabled  families 
who  are  poteotial  tenants  of  the  project 
(i.e.,  as  the  project  now  exists),  based  on 
infdomation  provided  by: 

(A)  The  waiting  list  for  the  project: 

and 

(B)  The  Qunprriienaive  Housing 
AffordabUity  Stialagjr  (CHAS)  for  the 


jurisdiction  within  which  the  area 
served  by  the  PHA  is  located; 

(iii)  If  the  project  is  propoaed  to  be 
desimated  as  housing  for  elderlv 
families,  an  estimate  of  the  number  of 
potential  tenants  who  are  non-eldarly 
disabled  fomilies  based  on  the  same 
sources  of  informatioo  provided  in 
paragraphs  (c)(3)(U)  (A)  and  (B)  of  this 
section. 

(iv)  An  estimate  of  the  number  of 
potential  tenants  who  will  need 
accessible  units  based  on  information 
provided  by: 

(A)  The  needs  assessment  prepared  in 
accordance  with  24  CFR  8.25.  and 

(B)  The  CHAS  for  the  jurisdiction 
within  which  the  area  served  by  the 
PHA  is  located; 

(v)  The  number  of  units  in  the  project 
which  became  vacant  and  available  for 
occupancy  during  the  year  preceding 
the  date  of  submission  of  this  allocation 
plan  to  HUD; 

(vi)  The  average  length  of  vacancy  for 
dwelling  units  in  the  project  for  the  year 
preceding  the  date  of  submission  of  the 
allocation  plan  to  HUD; 

(vii)  An  estimate  of  the  number  of 
units  in  the  project  that  are  antidpated 
to  become  vacant  and  available  for 
occupancy  during  the  two-year  period 
following  the  date  of  submission  of  the 
allocation  plan  to  HUD. 

(viii)  An  estimate  of  the  average 
length  of  time  aU  applicants  cunently 
have  to  wait  for  a  dwelling  unit  in  the 
project 

(4)  Projected  profile  of  project  in 
designated  stage.  "Iliis  component  of  the 
plan  provides  information  on  projected 
or  antidpated  changes  of  the 
information  provided  in  paragraph  (cX3) 
of  this  section  as  a  result  of  designation 
of  the  project  This  component  of  the 
plan  must: 

(i)  Discuss  the  advantages  and 
disadvantages  that  the  choice  of 
designation  is  expected  to  have  on 
families  who  are  members  of  the  group 
for  whom  tlM  project  is  to  be  designated 
for  occupancy,  and  families  who  are  not 
members  of  the  group  for  whom  the 
project  is  to  be  designated: 

(ii)  Identify  the  source  of  selection  of 
families  for  the  designated  project  (e.g.. 
from  current  residents  of  the  project 
families  currently  on  the  waiting  list  for 
the  project  residents  of  other  projects, 
and  potential  tenants  for  the  project 
based  on  information  provided  by  the 
CHAS)' 

(iii)  For  orojects  proposed  to  be 
designated  for  occupancy  by  elderly 
famiUes.  provide  an  estimate  of  the 
number  of  near-elderly  families  who 
may  be  needed  to  fill  units  in  the 
designated  project  for  elderly  fKBilios. 
as  provided  in  §  945.303(c): 
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(iv)  Describe  how  the  PHA  will 
document: 

(A)  The  number  of  families  who  are 
members  of  the  designated  group  who 
will  be  denied  or  delayed  housing 
because  of  a  lack  of  a  sufBdent  number 
of  designated  units;  and 

(B)  The  number  of  families  who  are 
not  members  of  the  designated  group 
who  will  be  denied  or  delayed  housing 
because  of  an  insufficient  number  of 
non-designated  units  as  a  result  of  the 
designation; 

(v)  Provide  an  estimate  of  the  average 
length  of  time  all  applicants  will  have 
to  wait  for  a  dwelling  unit  as  a  result  of 
designation  of  a  project  (i.e.,  this 
Information  should  be  given  both  for 
applicants  who  are  members  of  the 
group  for  whom  the  project  is  to  be 
designated,  and  for  applicants  who  are 
not  members  of  the  group  for  whom  the 
group  to  be  designated). 

(5)  PHA  occupancy  policies  and 
procedure.  This  component  of  the  plan 
provides  information  on  the  PHA's 
existing  occupancy  policies  and 
procedures,  and  how  these  policies  and 
procedures  may  need  to  be  altered  for 

Eurposes  of  operating  designating 
ousing.  This  component  of  the  plan 
must: 

(i)  Contain  a  description  of  the  PHA's 
HUp-Approved  Tenant  Selection  and 
Assignment  Plan,  admission  policies 
and  procedures,  including: 

(Aj  How  these  policies  and 
procedures  apply  to  disabled  families 
and  elderly  families,  especially  the 
preference  system  and  the  transfer 
policy; 

(B)  How  the  waiting  list  is 
maintained;  and 

(C)  How  dwelling  units  are  assigned; 
(ii)  Describe  any  changes  the  PHA 

intends  to  make  in  its  admission 
policies  to  accommodate  the 
designation. 

(6)  Strategy  for  addressing  the  current 
and  future  housing  needs  of  the  families 
in  the  PHA's  jurisdiction.  This 
component  of  the  plan  describes  the 
PHA's  strategy  for  meeting  the  current 
and  future  housing  needs  of  the  families 
in  the  PHA's  jurisdiction.  This 
component  of  the  plan  must: 

(i)  Identify  any  ''public  housing 
projects  for  disabled  families  and 
elderly  families,"  planned  or  in 
existence,  as  provided  in  24  CFR  part 
960,  subpart  D; 

(ii)  Describe  the  steps  to  be  taken  by 
the  PHA  to  ensure  that  disabled  families 
Ufa  project  is  to  be  designated  for 
occupancy  by  elderly  Camilies)  or 
elderly  fiunilies  (if  a  project  is  to  be 
designated  for  occupancy  by  disabled 
families)  maintain  access  to  services  and 
housing  facilities  similar  to  those  that 


otherwise  would  have  been  available  to 
them  if  tAe  project  had  not  been 
designatad,  and.a  description  of  the 
housing  dhoices  currently  available,  and 
anticipated  to  be  available  to  these 
families; 

(iii)  Describe  the  steps  to  be  taken  by 
the  PHA  lo  replace  any  accessible  units 
(accessibfe  to  persons  with  varying 
types  of  (Usabilities)  that  will  be 
unavailable  (as  a  result  of  the 
designation  of  a  project  that  contained 
such  units)  to  families  who  need 
accessibM  units; 

(iv)  In  t|ie  case  of  designation  of  a 
project  fo^  elderiy  families,  identify  the 
additional  housing  resources  which  the 
PHA  determines  will  be  sufficient  to 
provide  aisistance  to  not  less  than  the 
number  of  non-elderly  disabled  families 
that  would  have  been  housed  by  the 
PHA  if  oc^pancy  in  units  in  the 
designated  project  were  not  restricted  to 
elderiy  fajfailies,  and  the  PHA's  plan  for 
securing  these  additional  housing 
resources  lone-for-one  replacement  is 
not  requirad).  These  additional  housing 
resources  may  include  but  are  not 
limited  to.-{ 

(A)  Providing  local  preferences  for  a 
specific  number  of  non-elderly  disabled 
persons  fo^  general  occupancy  projects 
in  accordance  with  the  preference 
provisions  of  24  CFR  960.211;  for  public 
housing  projects  for  disabled  families 
and  elderli  families,  as  provided  in  24 
CFR  part  9po,  subpart  D;  or  for  section 
8  certificates  and  vouchers.  Within  the 
context  of  fte  PHA's  overall  preference 
system,  there  must  be  a  demonstration 
that  the  preference  will  result  in  the 
desired  ind«ase  in  the  number  of  non- 
elderly  disabled  persons  housed; 

(B)  Alloation  of  a  certain  numbor  of 
existing  or  bew  public  housing  imits  or 
section  8  certificates  or  vouchers,  which 
will  be  accompanied  by  a  supportive 
services  pafckage,  which  may  be 
achieved  hi  the  PHA  entering  into  an 
agreement  frith  a  supportive  service 
provider  toimake  these  units  or 
certificates  pr  vouchers  available  in 
exchange  fqr  the  provider  delivering 
supportive  Services  to  disabled  families. 
Clients  of  tie  service  provider 
delivering  ^le  supportive  services  may 
not  be  provided  these  uaita  or 
certificates  or  voudiers  before  other 
non-elderl/ disabled  families  already  on 
the  PHA's  iraiUng  list. 

(C)  Use  o  modernization  funds  to 
reconfigure  units  and  buildings  to 
appropriate  sizes  or  uses  for  non-elderly 
disabled  fax  lilies; 

(D)  Desig]  lation  of  projects  for 
occupanof  ( inly  by  disabled  families 
(projects  de  tignated  for  occupancy  by 
disabled  fiai  liUes  must  have  a 
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supportive  services  plan  in  accordance 
with  the  requirements  of  §  945.205); 

(E)  Allocation  to  non-elderly  disabled 
families  those  units  in  other  projects 
owned  or  controlled  by  the  PHA  that 
will  be  vacated  by  eldarfy  families  who 
will  relocate  to  the  project  designated 
for  occupancy  by  elderly  families: 

(F)  Use  of  public  housing 
development  funds,  or  funds 

ropriated  for  major  reconstruction  of 
lete  public  housing  to  provide 
housing  for  disabled  families; 

(G)  Use  of  all  or  a  portion  of  net 
increases  in  units  available  f(v   . 
occupancy  in  a  project  as  a  result  of  the 
rehabilitation  of  vacant  units  in  this 
project  which  had  been  uninhabitable. 

(v)  Describe  any  incentives  that  the 
PHA  intends  to  ofiisr 

(A)  To  families  who  are  members  of 
the  group  for  whom  a  project  was 
designated  for  occupancy  to  achieve 
voluntary  transfsrs  to  the  designated 
project;  and 

(B)  To  families  who  are  not  members 
of  the  group  for  whom  a  project  was 
designated  for  occupancy  to  achieve 
voluntary  transfars  Irom  the  project 
proposed  to  be  designated; 

(vi)  Summarize  how  the  PHA's 
allocation  plan  strives  to  meet  the 
objectives  described  in  paragraph  (a)(2) 
of  this  section. 

(d)  Criteria  for  allocation  plan 
approval.  HUD  shall  approve  an  initial 
allocation  plan,  or  updated  allocation 
plan,  if  HUD  determines  that: 

(1)  The  information  contained  in  the 
plan  is  complete  and  accurate  (a  plan 
that  is  incomplete.  I.e.,  missing  required 
statements  or  items,  will  be 
disapproved),  and  the  projections  are 
reasonable: 

(2)  Implementation  of  the  plan  will 
not  result  in  excessive  vacancy  rates  in 
the  project  identified  in  paragraph  (c)(1) 
of  this  section; 

(3)  Implementation  of  the  plan  will 
not  resiilt  in  excessive  denial  or  delay 
in  housing  assistance  to  families  on  the 
PHA's  waiting  list; 

(4)  The  plan  for  securing  sufficient 
additional  housing  resoiuces  for  non- 
elderly  disabled  persons,  as  provided 
under  paragraph  (c)(6)  of  this  section, 
can  reasonably  be  achieved;  and 

(5)  The  plan  conforms  to  the 
reouirements  of  this  part 

(e)  Allocation  plan  approval  or 
disapproval.  (1)  Written  noUficaUon. 
HUD  shaU  notify  each  PHA,  in  writing, 
of  approval  or  disapproval  of  the  initial 
or  updated  allocation  plan. 

(2)  Timing  of  notification.  An 
allocation  plan,  which  meets  the 
requirements  and  contains  the 
information  required  by  paragraphs  (b) 
through  (d)  of  this  section,  shall  be 


considered  to  be  approved  by  HUD  if 
HUD  fails  to  provide  tiie  PHA  with 
notification  of  approval  or  disapproval 
of  the  plan,  as  required  by  paragraph 
(e)(1)  of  this  section,  within: 

(i)  90  days  after  the  date  of 
submission  of  an  allocation  plan  that 
contains  comments,  as  provided  in 
paragraph  (c)(2)  of  this  section;  or 

(ii)  45  days  after  the  date  of 
submission  of  all  other  plans,  including 

(A)  Initial  plans  for  which  no 
comments  were  received; 

(B)  Updated  plans,  as  provided  in 
paragraph  (f)  of  this  section;  and 

(C)  Revised  initial  plans  or  revised 
updated  plans,  as  provided  in  paragraph 
(e)(4)  of  this  section. 

(3)  Approval  limited  solely  to 
approval  of  designated  housing.  HUD's 
approval  of  an  initial  plan  or  updated 
allocation  plan  imder  this  section  may 
not  be  construed  to  constitute  approval 
of  any  request  for  assistance  for  major 
reconstruction  of  obsolete  projects, 
assistemce  for  development  or 
acquisition  of  public  housing,  or 
assistance  under  24  CFR  part  890 
(supportive  housing  for  persons  with 
disabilities). 

(4)  Resubmission  following 
disapproval.  If  HUD  disapproves  an 
initial  allocation  plan,  a  PHA  shall  have 
a  period  of  not  less  than  45  days 
following  notification  of  disapproval  as 
pro\'ided  in  paragraph  (e)(2)  of  this 
section,  to  submit  amendments  to  the 
plan,  or  to  submit  a  revised  plan. 

(0  Biennial  update  of  plan.  (1) 
General.  Each  PHA  that  owns  or 
operates  a  public  housing  project  that  is 
designated  for  occupancy  under  this 
part  shall  update  its  allocation  plan  not 
less  than  once  every  two  years,  from  the 
date  of  HUD  approval  of  the  initial 
allocation  plan. 

(2)  Failure  to  submit  updated  plan. 
Failure  by  the  PHA  to  submit  the 
updated  plan  as  required  by  paragraph 
(0  of  this  section  shall  result  in  the 
PHA's  designated  housing  losing  its 
designation  in  accordance  with  the 
provisions  of  paragraph  (f)(4)(ii)  of  this 
section. 

(3)  Contents  of  updated  plan.  The 
updated  allocation  plan  shall  contain,  at 
a  minimum,  the  following  information: 

(i)  A  review  of  the  data  and 
projections  contained  in  the  allocation 
plan,  and  the  most  recent  update  of  the 
data  and  projections; 

(ii)  An  assessment  of  the  accuracy  of 
the  projections  contained  in  the  initial 
allocation  plan  and  in  the  updated 
allocation  plan; 

(iii)  The  number  of  times  a  vacancy 
was  filled  in  accordance  with 
§  945.303(d); 


(iv)  The  number  of  times  an 
application  for  housing  assistance  by  a 
disabled  family  or  elderly  family  was 
denied  or  delayed  because  of  a  lack  of 
appropriately  designated  units; 

(v)  'The  number  of  times  an 
application  for  housing  assistance  by 
any  family  type  (disabled,  elderly,  non- 
elderly,  non-disabled,  families  with 
children,  etc.)  was  denied  or  delayed 
because  of  a  lack  of  an  appropriate 
number  of  non-designated  units; 

(vi)  A  plan  for  adjusting  the  allocation 
of  designated  imits,  if  necessary.  This 
adjustment  or  reallocation  plan  shall 
reflect: 

(A)  the  use  of  and  demand  for  the 
designated  and  non-designated  dwelling 
units,  as  revealed  by  the  information 
submitted  as  part  of  the  updated 
allocation  plan;  and 

(B)  An  assessment  of  the  availability 
and  adequacy  of  the  supportive  services; 
and 

(4)  Criteria  for  approval  of  updated 
plan,  (i)  HUD  shall  approve  an  updated 
allocation  plan  based  on  HUD's  review 
and  assessment  of  the  updated  plan,  and 
where  HUD  considers  appropriate  or 
necessary,  any  on-site  review  and 
monitoring  of  PHA  performance  in  the 
administration  of  its  designated  housing 
and  in  the  allocation  of  the  PHA's 
housing  resources.  Notification  of 
approval  or  disapproval  of  the  updated 
allocation  plan  shall  be  provided  in 
accordance  with  §  945.203(e); 

(ii)  If  a  PHA's  updated  plan  is  not 
approved,  existing  projects  that  have 
been  designated  for  occupancy  by 
disabled  families  or  elderly  families  will 
revert  to  their  project  type  before 
designation.  New  projects  (for  which 
there  was  no  previous  project  type) 
designated  for  occupancy  by  disabled 
families  or  elderly  families,  will  be 
considered  general  occupancy  projects. 
PHAs  may  request  that  an  existing  or 
new  project  which  lost  its  designation 
as  a  result  of  disapproval  of  the  updated 
plan  be  approved  as  a  public  housing 
project  for  disabled  families  and  elderly 
families  in  accordance  with  24  CFR  part 
960,  subpart  D. 

(5)  Notification  of  approval  or 
disapproval  of  updated  plan.  HUD  shall 
notify  each  PHA  submitting  an  updated 
plan  of  approval  or  disapproval  of  the 
updated  plan,  in  accordance  with  the 
form  of  notification  and  within  the  time 
periods  required  by  paragraph  (e)  of  this 
section. 

I945.20S    AppUealionfordaeignitad 
housing  for  disabled  fwnWae. 

(a)  General.  To  designate  a  project  for 
occupancy  by  disabled  families,  a  PHA 
must  submit  an  application,  which  shall 
consist  of  the  allocation  plan  required 


by  §  945.203,  and  the  supportive  service 
plan  described  in  paragraph  (b)  of  this 
section.  A  project  may  not  be  designated 
for  occupancy  by  persons  with  a 
specific  disability.  A  PHA.  however, 
may  limit  access  to  a  designated  project 
for  disabled  families  to  only  those 
persons  who  need  the  types  of  services 
that  are  being  offered. 

(b)  Supportive  service  plan.  The 
supportive  service  plan  shall  describe 
how  the  PHA  will  provide  or  arrange  for 
the  provision  of  supportive  services 
appropriate  to  meet  the  needs  of  the 
disabled  families  who  will  occupy  the 
designated  housing.  The  supportive 
service  plan,  at  a  minimum,  must: 

(1)  Identify  the  number  of  disabled 
families  that  will  need  supportive 
services; 

(2)  Describe  the  types  of  sup[>ortive 
services  that  will  be  needed,  and,  where 
known,  the  length  of  time  the 
supportive  services  will  be  needed; 

13)  Identify  the  service  provider,  and 
describe  the  experience  of  the  service 
provider  in  providing  supportive 
services; 

(4)  Describe  the  manner  in  which  the 
supportive  services  will  be  provided  to 
the  disabled  families  that  the  designated 
housing  is  expected  to  serve  (the 
manner  in  which  the  services  will  be 
provided  depends  upon  the  type  of 
service  offered;  e.g.,  if  the  package 
includes  transportation  assistance,  how 
will  transportation  assistance  be 
provided  to  disabled  families); 

(5)  If  applicable,  explain  why  the 
supportive  services  to  be  provided 
require  that  the  disabled  families  to  be 
served  live  in  contiguous  imits; 

(6)  Identify  all  sources  of  funding 
available  to  the  PHA  (State,  local,  other 
Federal,  or  private  funding)  for 
providing  supportive  services  to 
residents  of  the  proposed  designated 
housing,  or  the  supportive  service 
resources  to  be  provided  in  lieu  of 
funding; 

(7)  Submit  evidence  of  the 
commitment(s)  provided  to  the  PHA  by 
these  sources  to  make  the  funds,  or  the 
delivery  of  supportive  services  available 
to  the  PHA  for  at  least  two  calendar 
years,  and  evidence  of  a  general  ongoing 
commitment  from  these  or  other  sources 
to  continue  to  provide  funding  or 
supportive  services  relevant  to  the 
needs  of  the  families  that  the  designated 
housing  is  expected  to  serve; 

(8)  Identify  any  public  and  private 
service  providere,  advocates  for  the 
interests  of  designated  housing  families, 
and  other  interested  parties  with  whom 
the  PHA  consulted  in  the  development 
of  this  supportive  service  plan,  and 
summarize  the  comments  and 
recommendations  made  by  these  parties 
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(these  conuxMDts  must  be  maintained  for 
a  period  of  five  yean  firora  the  date  of 
stibmisskm  of  the  appbcaftion,  and  be 
available  for  review  by  HUD,  if  HUD 
reoueets  review  of  the  comments); 

r9)  If  appbcable.  addrem  the  ability  to 
provide  rendentia)  sapervision  of 
disabled  funilies  (oo-«lte  supervision 
within  the  designated  bousing); 

(10)  Incliide  any  other  infcRinatiQn 
which  the  PHA  determines  would  assist 
HUD  in  assessing  the  suitability  of  the 
PHA**  supportive  service  p^;  and 

(11)  Include  anv  additioaa) 
informatiao  Yfhioi  HUD  may  request, 
and  v^iich  is  approfwiate  to  a 
determlnatkui  of  the  suitability  of  the 
supportive  serviceeplan. 

(c  j  AppnmiL  HUD  shall  a|^rove  an 
application  for  designated  housing  for 
disaUed  fEunilles  if  the  allocation  plan 
meets  the  reowrements  of  §  945.203, 
.  and  if  HUD  determines  on  the  basis  of 
the  infonnation  {mivided  in  the 
supportive  services  plan  that: 

(1)  The  persons  with  disabilities  who 
will  occupy  the  designated  project  will 
receive  supportive  services  based  on 
their  individual  needs: 

(2)  The  supportive  services  are 
adequately  dnsigned  to  meet  the  special 
needs  of  the  dlsi^led  femihes; 

(3)  The  service  provider  has  sufficient 
experience  In  providing  supportive 
services  (i.e.,  tne  service  provider 
cunently  administers  or  has  past 
experiex>ce  administering  an  effective 
supportive  service  delivery  program  for 
persons  with  disabilities,  or  has 
demonstrated  capability  to  obtain 
expertise  based  on  other  supptMtive 
service  program  dehvery  experience; 

(4)  Residential  supervision  will  be 
provided  in  the  designated  housing 
sufBcient  to  fiMiHtate  the  provision  of 
supportive  services,  if  necessary.  (If 
residentia)  supervision  is  to  be 
provided,  the  supportive  plan  includes 
written  commltinents  from  tiie 
providers  of  supportive  services  to 
provide  appropriate  resident 
supervision); 

l5)  Written  commitroentf  s)  of  support 
from  ormnlzations  arxf  entities  appear 
to  be  sufficient  to  provide,  or  fund  the 
cost  o#  providing,  the  supportive 
services  needed  by  the  disabled  famlbes 
that  are  expected  to  occupy  die 
designated  housing. 
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partic  liar,  the  nondiscriminatioo 
requiiferoents  of  24  CFR  960.211(bK3). 
include  but  are  not  limited  to 
504  of  the  RehabilitatioD  Act  of 
19  U.S.C  794).  Pair  Hoiwing  Act 
J.Q  3601-3619),  title  VI  of  the 
ights  Act  of  1964  (42  U.S.C 
\,  section  3  of  the  liousing  and 
UrbanJDeveloproent  Act  of  1968  (12 
U.S.C.1701U).  the  Age  Discrimination 
Act  (4 !  U.S.C  6101-6107),  Executive 
Order  11246  (3  CFR.  1964-1965  Comp., 
p.  339  ,  Executive  Order  11063.  as 
amenc  ad  by  Executive  Order  12259  (3 
CFR.  1 958-1963  Cbmp.,  p.  652  and  3 
CFR,  1 980  Comp.,  p.  307).  the 
Ameri  sns  with  Disabilities  Act  (42 
U.S.C  12101-12213)  fto  the  extent  the 
Amerii  »ns  with  DisafatUties  Act  is 
appliclUe)  and  the  implementing 
regulations  of  these  statutes  and 
authorities;  and  other  applicaUe 
Federal.  State,  and  local  laws 
prohibiting  discrimination  and 
promo^g  equal  opportimity. 

"•^utfamaitle  oovanilnQ 

!«(-    •  -        ■     ^ 


ty  for  occupancy.  Except  as 
in  paragraphs  fc)  and  (d)  of 
DO.  in  determining  priority  for 
>n  to  designated  luxMing,  tha 
11  Bkake  units  in  tiie  designated 
avaiMxIe  only  to  the  category  <4 
fos  whom  ^  prefect  has  been 


PHA 

housi 

familii 

designated  for  occupancy. 

(b)  Co/np/Huice  wkh  preference 
reguht  ons.  Among  the  category  of 
familia  i  for  whom  a  project  has  been 
designi  ted  far  occupancy,  the  PHA  shaU 
give  p»  iference  far  occupancy  in 
accords  nca  with  the  occupancy 

prefarei  ices  set  icath  in  24  CFR  part  960, 
subpart  B. 

(c)  E^gibility  ofnear-elderfyfamihet 


Subpart  C-Operting  D— ignted 
Nouaing 


fMSJM 

Designated  pra^ssbaU  be  operated 
inconfatmUvwAditbawgttkboosof 
this  part,  and  the  legnkOoM  apolicahla 
to  PHAs  in  24  CFR  chapter  a.  tndudlmi 
24  CFR  parts  913.  teo  and  966.  ancCte 


housing  for  the  ekkrfy.  If 
iermlnes  that  there  are 
it  DumbMS  of  elderly  families 
the  units  in  a  prefect 
Ki  far  occupancy  by  elderiy 
the  PHA  may,  in  accordance 
approved  aUocatioo  plan. 
I  that  near-elderhy  famiUes,  who 
qualify  tor  preferences  for  occupancy 
under  24  CFR  part  960.  subpart  B,  nay 
occupy  dweUing  units  in  the  pro^  If 
there  aia  insuffidsBt  numbers  of  near- 
elderly  uniliea  to  fill  all  dw  units  in  a 
project  (  eaignated  for  ekkr^  funibes, 

the  pnM  isions  of  paragraph  (d)  (rf  this 
section  LbaH  mppfy. 

(d)  Vt  cancies  in  cksignated  housmg. 
Notwitl]  standing  the  authority  provided 
by  this  ]  tart  to  desolate  housing  for 
occupai  cy  by  disabled  families,  ekferly 
faaiUee  or  disabled  famines  and 
eldsrtv  uiiibes,aPHAshaUmake 
svailablf  to  famibee,  other  Hhm  the 
catagorji  of  famibes  far  whom 
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occupancy  in  the  pro)ect  has  been 
designated,  any  dwelling  unit  in  the 
designated  housing  that  is: 

(1;  Ready  for  re-rental  and  for  a  new 
lease  to  take  effect;  and 

(2)  Vacant  for  more  than  60 
consecutive  days. 

(e)  Tenant  choice  {^  housing.  (1) 
Subject  to  paragraph  (eK2)  of  this 
section,  the  dedsion  of  any  disaMed 
family  or  eld«rly  family  not  to  occupy 
or  accept  occupancy  in  designated 
housing  shall  not  adversely  aflbct: 

(i)  The  family's  right  to  continued 
occupancy  in  public  housing;  or 

(ii)  The  family's  admission  to  public 
housiiM:or 

(iii)  Hie  family's  place  on  a  public 
housing  waiting  list  or  the  family's 
placement  on  a  public  bousing  waiting 

(2)  The  protection  provided  by 
paragraph  (e)(1)  of  this  section  shall  not 
apply  to  any  family  whose  refusal  to 
occupy  or  accept  occupancy  in 
designated  housing  is  baaed  on  the  race, 
color,  religion,  sex.  disability.  famiUal 
status,  or  national  origin  of  the 
occupants  of  the  designated  housing  or 
the  surrounding  area.  The  protection 
provided  by  paragraph  (eKD  of  this 
section  shall  apply  to  an  elderly  family 
or  disabled  family  that  declines  to 
accept  occupancy,  respectively,  in  a 
designated  project  for  elderW  families  or 
a  designated  project  for  disabled 
families,  and  requests  occupancy  in  a 
general  occupancy  project  or  a  {vt^sct 
that  houses  both  dis^led  families  and 
elderly  families. 

(f)  Appropriateness  of  dwelling  unit  to 
family  size.  This  part  may  not  be 
construed  to  require  a  PHA  to  oSer 
occupancy  in  a  des^nated  bousing 
dwelling  unit  to  any  family  v^to  is  not 
of  appropriate  family  size  for  the 
dwelling  unit.  The  temporary  absence  of 
a  child  from  the  home  due  to  placement 
in  foster  care  is  not  considered  in 
determining  family  composition  and 
family  siza 

(g)  Prohibition  of  evictions.  Any 
tenant  wbofa  lawniUy  restdinsln  a 
dwelling  unit  in  a  pubbc  bousing 
project  may  not  be  evicted  or  otherwise 
required  to  vacate  the  unit  because  of 
the  designation  of  the  project,  or 
because  of  any  action  taken  by  HUD  or 
the  PHA  in  accordance  witb  this  part 

(h)  Reserved. 

fi)  Prohibition  of  coercion  to  accept 
supportive  services.  As  with  other  HUD- 
assisted  bousing,  no  disabled  fami^  or 
elderly  family  residing  in  designated 
housing  may  be  required  to  accept 
supportive  services  made  available  fay 
the  PHA  under  diis  part. 

(j)  Avaihb^ty  of  grievance 
procedures  in  24  CFR  part  968.  The 


grievance  procedures  in  24  CFR  part 
966,  subpart  B.  are  applicable  to  this 
part. 

PART  960— ADMISSION  TO,  AND 
OCCUPANCY  OF.  PUBUC  HOUSING 

2.  The  authority  citation  for  part  960 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c,  1437d. 
1437n,  3535(d). 

3.  The  heading  of  subpart  D  would  be 
revised,  §  960.409  would  be  removed, 
and  §§  960.401.  960.403. 960.405.  and 
960.407  would  be  revised  to  read  as 
follows: 

Subpart  0— Preference  for  Disabled 
Familiea  and  Elderty  Familiet  In  Public 
Housing  Protects  for  Disabled  Families  and 
Elderly  Famlllee 

Sec. 

960.401     Purpose. 
960.403    Applicability. 
960.405    Dennitions. 
960.407    Selection  preference;  other 
preferences;  single  person  occupancy. 

$960,401    Purpose. 

This  subpart  establishes  a  preference 
for  disabled  families  and  elderly 
families  for  admission  to  public  housing 
projects  for  disabled  families  and 
elderly  families,  as  defined  in  §  960.405. 

S  960.403    AppllcabMlty. 

This  subpart  applies  to  all  dwelling 
units  in  public  housing  projects,  or 
portions  of  public  housing  projects,  for 
disabled  families  and  elderly  families 
assisted  under  the  U.S.  Housing  Act  of 
1937.  This  subpart  does  not  apply  to 
section  23  and  section  10(c)  leased 
housing  projects  or  the  section  23 
Housing  Assistance  Payments  Program 
where  ^e  owners  enter  into  leases 
directly  with  the  tenants,  or  to  the 
Section  8  Housing  Assistance  Payments 


Program,  the  Low-Rent  Housing 
Homeownership  Opportunities  Program 
(Turnkey  m).  the  Mutual  Help 
Homeownership  Opportimities 
Program,  or  to  Indian  Housing 
Audiorities.  (For  applicability  to  Indian 
Housing  Authorities,  see  part  905  of  this 
chapter.)  Additionally,  this  subpart  is 
not  applicable  to  projects  designated  for 
occupancy  by  disabled  famiUes  or 
elderly  families  in  accordance  with  24 
CFR  part  945. 

{960.405    DeftnMons. 

Designated  housing.  See  definition  of 
"designated  housing"  in  24  CFR  part 
945. 

Disabled  families.  See  definition  of 
"disabled  families"  in  24  CFR  part  945. 

Elderly  families.  See  definition  of 
"elderly  families"  in  24  CFR  part  945. 

Public  housing  project  for  disabled 
families  and  elderly  families  means  a 
public  housing  project,  or  portion  of  a 
project,  that  was  reserved  for  occupancy 
by  disabled  families  and  elderly  families 
at  its  inception  (and  has  retained  that 
character),  or  although  it  was  not  so 
reserved  at  its  inception,  the  PHA  has 
obtained  HUD  approval  to  give 
preference  in  tenant  selection  for  all 
imits  in  the  project  to  disabled  families 
and  elderly  families. 

S  960.407   Seieetion  prefsrenee;  other 
preferences;  single  person  oecupency. 

(a)  A  PHA  must  give  preference  to 
disabled  families  and  elderly  families  in 
determining  priority  for  admission  to 
public  housing  projects  for  disabled 
families  and  elderly  families.  A  PHA 
may  not  establish  a  limit  on  the  number 
of  disabled  families  or  elderly  families 
who  may  be  accepted  for  occupancy  in 
a  public  housing  project  for  disabled 
families  and  elderly  families. 


(b)  The  PHA  must  follow  its  policies 
and  procedures  for  applying  the  Federal 
preferences  contained  in  subpart  B  of 
this  part  when  selecting  applicants  for 
admission  from  among  disabled  families 
and  elderly  families. 

(c)  Disabled  families  and  elderly 
families  who  do  not  qualify  for  a 
Federal  preference  contained  in  subpart 
B  of  this  part,  and  who  are  given 
preference  for  admission  under 
paragraph  (a)  of  this  section  over  non- 
elderly  families  and  non-disabled 
families  that  qualify  for  such  a  Federal 
preference,  are  not  subject  to  the 
statutory  10  percent  limitation  on 
admission  of  families  without  a  Federal 
preference  over  families  with  such  a 
Federal  preference  that  may  initially 
receive  assistance  in  any  one-year 
period,  as  provided  in  24  CFR 
960.211(b)(2)(ii). 

(d)  If  a  disabled  or  elderly  applicant 

is  a  single  person,  as  this  term  is  defined 
in  24  CFR  part  912.  the  disabled  single 
person  or  the  elderly  single  perso^  shall 
be  given  a  preference  for  admission  to 
public  housing  projects  for  disabled 
families  and  elderly  families. 

(e)  In  offering  available  units  to 
disabled  families  and  elderly  families  in 
public  housing  projects  for  disabled 
families  and  elderly  families,  units  with 
accessible  features  should  first  be 
offered  to  persons  with  disabilities  that 
require  the  accessibility  features  of  the 

unit  in  accordance  with  the  

requirements  of  24  CFR  8.27  and  24  CFR 
100.202(c)(3). 

Dated:  November  10, 1993. 
Joseph  ShuldiMf, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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The  President 


Proclamation  6644  of  January  6,  1994 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  a  mark  of  respect  for  the  memory  of  the  Honorable  Thomas  P.  O'Neill, 
Jr.,  former  Speaker  of  the  House  of  Representatives,  I  hereby  order,  by 
the  authority  vested  in  me  as  President  of  the  United  States  of  America 
by  section  175  of  title  36  of  the  United  States  Code,  that  the  flag  of  the 
United  States  shall  be  flown  at  half-staff  upon  all  public  buildings  and 
grounds,  at  all  military  posts  and  naval  stations,  and  on  all  naval  vessels 
of  the  Federal  Government  in  the  District  of  Columbia  and  throughout  the 
United  States  and  its  Territories  and  possessions  until  his  interment.  I  also 
direct  that  the  flag  shall  be  flovrn  at  half-staff  for  the  same  length  of  time 
at  all  United  States  embassies,  legations,  consular  offices,  and  other  facilities 
abroad,  including  all  military  facilities  and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  58 

[DA-«2-18) 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  United  States  Standards  for 
Grades  of  Wliipped  Butter 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  promulgates 
new  United  States  Standards  for  Grades 
of  Whipped  Butter.  These  standards 
establish  quality  criteria  for  grade 
determination  and  optional 
microbiological  and  Keeping-quality 
tests  for  whipped  butter. 

The  Department  has  determined  that 
the  grading  of  butter  sold  in  consumer- 
size  packages  bearing  USDA  official 
identification  (grade-label)  should  be 
conducted  when  the  product  is  in  the 
final  package.  Previously,  the  quality  of 
whipped  butter  was  evaluated  prior  to 
the  whipping  process  using  the  U.S. 
Standards  for  Grades  of  Butter.  The  U.S. 
Standards  for  Grades  of  Whipped  Butter 
change  this  procedure. 
EFFECTIVE  DATE:  February  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  D.  Lewis.  Dairy  Products 
Marketing  Specialist.  Dairy 
Standardization  Branch,  USDA/AMS/ 
Dairy  Division,  room  2750-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202) 720-7473. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  has  been  reviewed  under  Executive 
Order  12778,  Civil  Justice  Reform.  This 
action  is  not  intended  to  have 
retroactive  effect.  This  rule  does  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 


this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  final  rule  also  has  been  reviewed 
in  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.  The 
Administrator.  Agricultural  Marketing 
Service,  has  determined  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  use  of 
the  standards  is  voluntary  and  this 
action  will  not  increase  costs  to  those 
utilizing  the  standards. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

In  1991.  the  Department  evaluated  the 
procedures  used  to  assign  U.S.  grades  to 
butter  in  consumer-size  packages.  The 
Department  concluded  that  grading  of 
the  product  should  be  conducted  in  the 
final  package  because  the  evaluation  of 
whipped  butter  at  that  time  is  more 
accurate. 

Previously,  the  procedure  for 
evaluating  grade-label  whipped  butter 
was  to  either  grade  the  butter  in  the  bulk 
form  prior  to  whipping  or  obtain  a 
sample  of  fresh  butter  taken  during  the 
manufacturing  process  and  evaluate  it. 
These  methods  are  changed  by  this 
action  because  of  the  Department's 
decision  to  conduct  grading  in  the  final 
package.  The  new  standards  have 
received  general  support  from  many  of 
the  manufacturers  of  whipped  butter 
who  utilize  the  USDA  grade-label 
program,  as  well  as  from  the  American 
Butter  Institute.  In  addition,  the 
standards  were  field-tested  by  the  Dairy 
Grading  Branch  and  found  to  be 
satisfactory. 

In  view  of  the  need  for  new  standards, 
the  Department  published  on  June  30. 
1993  (58  FR  34937)  proposed  United 
States  Standards  for  Whipped  Butter. 
Except  for  minor  format  changes,  the 
standards  contained  in  this  final  rule  are 
the  same  as  those  set  forth  in  the 
proposal.  The  new  standards  establish 
the  following. 

1.  Provide  Quality  Specifications  for 
Whipped  Butter  at  Two  U.S.  Grade 
Levels:  U.S.  Grade  AA  and  U.S.  Grade 
A 

Whipped  butter  is  produced  by 
uniformly  incorporating  air  or  inert  gas 
into  butter  to  improve  its  spreadability 
characteristics.  The  percent  overrun, 
based  on  buyer  or  consumer  preference. 
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is  usually  between  50  and  100  percent. 
Market  analysis  conducted  during  the 
development  of  these  standards 
supports  the  opinion  that  consumers 
prefer  the  higher  quality  products. 
Therefore,  standards  are  established  for 
quality  designations  at  two  levels:  U.S. 
Grade  AA  and  U.S.  Grade  A. 

2.  Define  Flavor  Characteristics 

Production  and  processing  practices 
influence  flavor  characteristics  in 
whipped  butter.  To  manufacture 
whipped  butter  with  a  highly  pleasing 
flavor,  the  raw  milk  and  cream  must  be 
free  of  objectionable  flavors.  This  final 
rule  defines  acceptable  flavor 
characteristics  to  assist  the  graders  in 
identifying  and  classifying  the  flavor. 

3.  Define  Body,  Color,  and  Salt 
Charactenstics  and  Establish  Disratings 

Just  as  production  and  processing 
practices  influence  the  flavor  of 
whipped  butter,  they  also  influence 
body,  color,  and  salt  characteristics. 
This  final  rule  describes  distinguishing 
body,  color,  and  salt  characteristics  and 
establishes  disratings  which  are  used  to 
determine  the  U.S.  grade. 

4.  Illustrate  How  Flavor,  Body,  Color, 
and  Salt  Characteristics  Influence 
Grade  Determination 

These  standards  provide  step-by-step 
instructions  in  determining  the  final 
grade  of  whipped  butter.  The  U.S.  grade 
of  whipped  butter  is  determined  on  the 
basis  of  classifying  first  the  flavor 
characteristics.  Then  body,  color,  and 
salt  characteristics  are  noted  and 
disratings  established.  When  total 
disratings  exceed  the  permitted  amount 
identified  in  the  standards,  the  final 
U.S.  grade  is  lowered. 

5.  Establish  Optional  Microbiological 
and  Keeping-Quality  Tests  (Not 
Mandatory  for  Grade  Designation) 

Since  1975,  the  General  Specifications 
for  Dairy  Plants  Approved  for  USDA 
Inspection  and  Grading  Service  have 
required  microbiological  and  keeping- 
quality  testing  of  whipped  butter 
bearing  USDA  official  identification. 
The  market  analysis  conducted  during 
the  development  of  these  standards 
revealed  that  the  industry  utilized 
tighter  microbiological  specifications  for 
proteolytic  and  yeast  and  mold  counts 
than  those  listed  in  the  "General 
Specifications".  To  be  more  aligned 
with  current  industry  standards,  this 
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final  rule  tightens  these  microbiological 
requirements.  This  final  rule  also 
incorporates  these  same  tests  as  optional 
tests  (not  mandatory  for  grade 
designation)  in  the  United  States 
Standards  for  Grades  of  Whipped 
Butter. 

This  final  rule  also  makes  corollary 
changes  in  the  General  Specifications 
for  Dairy  Plants  Approved  for  USDA 
Inspection  and  Grading  Service  (subpart 
B  of  7  CFR  part  58)  to  conform  the 
deRnition  and  grade  designations  of 
whipped  butter  set  forth  therein  with 
the  new  United  States  Standards  for 
Grades  of  Whipped  Butter  (in  subpart  G 
of  7  CFR  part  58). 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621  et  seq.)  to  facilitate 
the  marketing  process.  Manufacturers  of 
dairy  products  are  free  to  choose 
whether  or  not  to  use  these  grad§ 
standards.  USDA  grade  standards  for 
dairy  products  have  been  developed  to 
identify  the  degree  of  quality  in  the 
various  products.  Quality  in  general 
refers  to  usefulness,  desirability,  and 
value  of  the  product — its  marketability 
as  a  commodity.  When  whipped  butter 
is  ofRcially  graded,  the  USDA 
regulations  and  standards  governing  the 
grading  of  manufactured  or  processed 
dairy  products  are  used.  These 
regulations  also  require  a  charge  for  the 
grading  service  provided  by  USDA.  This 
action  makes  minor  format  changes  for 
purposes  of  clarity  to  Tables  I  and  III  to 
the  format  that  appeared  in  the 
proposed  rule. 

Public  Cominents 

On  June  30, 1993.  the  Department 
published  a  proposed  rule  (58  FR 
34937)  to  promulgate  the  United  States 
Standards  for  Whipped  Butter.  The 
public  comment  period  closed  August 
30, 1993.  No  comments  were  received 
during  this  time. 

List  of  Subjects  in  7  CFR  Part  56 

Dairy  products.  Food  grades  and 
standards.  Food  Labeling.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  58  is  amended  as 
follows: 

PART  58-{AiyiENDEO] 

1.  The  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Sees.  202-208. 60  Stat  1087.  as 
amended;  7  U.S.C  1621-1627,  unless 
other\*)!;o  noted. 

2.  In  subpart  B.  §  58.305  (f)  is  revised 
to  read  as  follows: 


§58.3(5    Meaning  of  words. 


(f) 
is 
air  or 


made 


5tL3i  3 


$ 

3. 

and 

4. 

read 
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I  ^hipped  butter.  The  food  product 
by  the  uniform  incorporation  of 
inert  gas  into  butter. 


[Removed  and  Raserved]. 
subpart  B,  §  58.323  is  removed 
reserved. 

subpart  B.  §  58.346  is  revised  to 
follows: 


ss 


§58.3^    WhippMl  butter. 

(a)  The  quality  requirements  for 
whipped  butter  shall  be  in  accordance 
with  die  U.S.  Standards  for  Grades  of 
Whipped  Butter  for  U.S.  Grade  AA  and 
U.S.  drade  A.  respectively. 

(b)  yVhipped  butter  shall  also  be 
subje<n  to  the  following  speciHcations 
whenjsampled  and  tested  in  accordance 
with  4  58.336  and  §  58.337.  respectively: 

(1)  Proteolytic  count,  not  more  than 
50  pel  gram;  yeast  and  mold  count,  not 
more  han  10  per  gram;  coliform  count, 
not  m  ore  than  10  per  gram;  and  keeping- 
qualit  f  test,  satisfactory  after  7  days  at 
70»F. 

(2)  Optional  except  when  required  or 
requested:  Copper  content,  not  more 
than  0.3  ppm;  iron  content,  not  more 
than  1.0  ppm;  enterococci,  not  more 
than  ]  0  per  gram. 

A  new  Subpart  G — United  States 
Standards  for  Grades  of  Whipped  Butter 
is  add  sd  to  read  as  follows: 

Sui)|>4l  O—Unltwl  StatM  Standards  for 
ofWMppsdButMr 


Qrad«i 
Definil  ions 


i.242  > 


Sac 
58.: 
58.242^ 

58.242  r 


Whipped  butter. 

Butter. 

Cream. 


Nomenclature  of  U.S.  grades. 
Basis  for  determination  of  U.S. 


U.S.  G  -adet 

58.242  ) 

58.242  ) 
gF  ide. 

58.243  9    Specifications  for  U.S.  grades. 
58.24:^    Relationship  of  U.S.  grade  of 

whipped  butter  to  the  flavor 
cltssificatioos  as  aSected  by  disratings  in 
bo  dy.  color,  and  salt  characteristics. 

58.243  2    Optional  tests. 

58.243 )    U.S.  grade  not  assignable. 

58.243 »    Test  methods. 

ExpUsatioa  of  Terms 
58.243^    Explanation  of  terras. 


Subpart  6— United  Statas  Standarda 
for  Qradea  of  Whipped  Butter  i 

Definitions 

§58.2425   Whipped  butter. 

Whipped  butter  is  the  food  product 
made  by  the  uniform  incorporation  of 
air  or  inert  gas  into  butter. 

§58.2426    Butter. 

The  food  product  usually  known  as 
butter,  and  which  is  made  exclusively 
from  milk  or  cream,  or  both,  with  or 
without  common  salt,  with  or  without 
additional  coloring  matter,  and 
containing  not  less  than  80  percent  by 
weight  of  milkfat.  all  tolerances  having 
been  allowed  for. 

§58.2427    Cream. 

The  term  cream  when  used  in  this 
subpart  G  means  cream  separated  from 
milk  produced  by  healthy  cows.  The 
cream  shall  be  pasteurized  at  a 
temperature  of  not  less  than  165°F  and 
held  continuously  in  a  vat  at  such 
temperature  for  not  less  than  30 
minutes;  or  pasteurized  at  a  temperature 
of  not  less  than  ISS'F  for  not  less  than 
15  seconds;  or  pasteurized  by  other 
approved  methods  giving  equivalent 
results. 

U.S.  Grades 

§58.2428   Nomenclature  of  U.&gredea. 

The  nomenclature  of  U.S.  grades  is  as 
follows: 

(a)  U.S.  Grade  AA. 

(b)  U.S.  Grade  A. 

§58.2429    Basis  for  determination  of  U.S. 
grade. 

The  U.S.  grade  of  whipped  butter  is 
determined  on  the  basis  of  classifying 
Hrst  the  flavor  characteristics  and  then 
the  characteristics  in  body,  color,  and 
salt  of  a  representative  sample.  Flavor  is 
the  basic  quality  factor  in  grading 
whipped  butter  and  is  determined 
organoleptically  by  smell  and  taste.  The 
flavor  characteristic  and  intensity  is 
identified  and  rated  according  to  the 
applicable  classification  contained  in 
Table  I  in  §  58.2430.  When  more  than 
one  flavor  characteristic  is  discernible 
in  a  sample  of  whipped  butter,  the 
flavor  classification  of  the  sample  shall 
be  established  on  the  basis  of  the  flavor 
that  carries  the  lowest  rating.  Body, 
color,  and  salt  characteristics  are  Uien 
noted  and  disratings  are  made  in 
accordance  with  the  established 
classification  in  Table  II  in  §  58.2430. 
The  final  U.S.  grade  for  the  sample  is 
then  established  in  accordance  with  the 


<  Compllanc«  «r1th  th«M  sUndardt  does  not 
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flavor  classification,  subject  to 
permitted  disratings  for  body,  color,  and 
salt  as  outlined  in  §  58.2431. 

§58.2430    Specifications  for  U.S.  grades. 

The  specifications  for  the  U.S.  grades 
of  whipped  butter  are  as  follows: 

(a)  U.S.  Grade  AA.  U.S.  Grade  AA 
whipped  butter  conforms  to  the 
following:  Shall  possess  a  fine  and 
highly  pleasing  butter  flavor.  Whipped 
butter  may  also  have  a  lactic  culture 
flavor.  May  possess  a  slight  feed,  or  a 
definite  cooked  flavor.  The  permitted 
disratings  in  body,  color,  and  salt 
characteristics  are  limited  to  one-half 

( Va).  For  detailed  specifications  and 
classification  of  flavor  characteristics, 
see  Table  I  of  this  section.  For  body, 
color,  and  salt  disratings.  see  Table  II  of 
this  section. 

(b)  U.S.  Grade  A.  U.S.  Grade  A 
whipped  butter  conforms  to  the 
following;  Shall  possess  a  pleasing  and 
desirable  butter  flavor.  Whipped  butter 
may  also  have  a  lactic  culture  flavor. 
May  pcssess  to  a  slight  degree  the 
following  flavors:  acid.  aged,  bitter, 
coarse,  flat,  smothered,  and  storage.  May 
possess  a  definite  feed  flavor.  The 
permitted  disratings  in  body,  color,  and 
salt  characteristics  are  limited  to  one- 
half  ( Vz).  For  detailed  specifications  and 
classification  of  flavor  characteristics, 
see  Table  I  of  this  section.  For  body, 
color,  and  salt  disratings.  see  Table  n  of 
this  section. 

(c)  General.  Whipped  butter  of  all  U.S. 
grades  shall  be  free  from  foreign 
materials  and  visible  mold.  When  total 
disratings  exceed  the  permitted  amount, 
the  final  U.S.  grade  shall  be  lowered  one 
grade  level  for  each  additional  one-half 
(V2)  disrating. 

Table  I.— Classification  of  Flavor 
With  Corresponding  U.S.  Grade 


Flavor  characteristics  ^ 

U.S.  grade 
designation 

AA 

A 

Acid  

D 
S 

s 

Aged 

s 

Bitter , 

Coarse „ 

Cooked  

s 
s 

Feed 

D 

Flat  

s 

Smothered ... 

Storage 

S 

s 

1  When  nrwre  than  one  flavor  is  discemitjie 
in  a  sample  o4  wtvpped  butter,  ttie  flavor  clas- 
sification of  the  sample  shall  be  established  on 
ttie  basis  of  the  flavor  that  carries  the  lovyest 
rating. 

(— )  -  Not  Permitted 

S-Skght 

D  -  Definite 


Table  II.— Characteristics  and 
Disratings  in  Body.  Color  and 
Salt 


Characteristics 


Body: 

Free  moisture  .. 

Mealy  or  grainy 
Color 

Color  specks  ... 

Mottled 

Wavy 

Salt 

Gritty  

Sharp  


§58.2431    Relationship  ot  U.S.  grade  of 
whipped  butter  to  the  flavor  classlflcattons 
as  affected  by  disratings  In  body,  color,  and 
salt  characteristics. 

When  the  disratings  for  body,  color, 
and  salt  exceed  the  permitted  amount  of 
(V2)  for  any  flavor  classification,  the 
final  U.S.  grade  shall  be  lowered 
accordingly: 

TABLE  III 


Flavor  classification 

Total 
disratings 

U.S. 
grade 

AA 

'A 

1 

V/fe 

1 

AA 

AA 

AA 

A 

A 

(•) 
A 

A  

(•) 

(*)=No  U.S.  grade  assigned. 

§58.2432    Optional  tests. 

(a)  There  are  optional  tests  (not 
mandatory  for  grade  designation)  that 
may  be  made  on  whipped  butter  that 
can  be  requested  by  the  buyer  or  seller. 
If  requested,  the  product  must  comply 
with  the  microbiological  and  keeping- 
quality  specifications  as  follows: 
Proteolytic  count — not  more  than  50  f>er 

gram 
Yeast  and  mold  count — not  more  than 

10  per  gram 
Coliform  count — not  more  than  10  per 

gram 
Keeping-quality  test — satisfactory  after  7 

days  at  70  "F. 

(b)  All  required  tests,  and  optional 
tests  when  specified,  shall  be  performed 
in  accordance  with  the  test  methods 
identified  in  §58.2434. 

§58.2433    U.S.  grade  not  assignable. 

Whipped  butter  shall  not  be  assigned 
a  U.S.  grade  for  one  or  more  of  the 
following  reasons: 

(a)  The  butter  fails  to  meet  or  exceed 
the  requirements  for  U.S.  Grade  A. 

(b)  The  butter,  when  tested,  does  not 
comply  with  the  provisions  of  the 


Federal  Food,  Drug,  and  Cosmetic  Act, 
or  the  minimum  milkfat  requirements  of 
80.0  percent, 
(c)  The  butter  is  produced  in  a  plant 

that  is  rated  ineligible  for  USDA  grading 
service  or  is  not  USDA-approved. 

§58.2434   Test  methods. 

Testing  methods  contained  in  the 
latest  edition  of  the  "Standard  Methods 
for  the  Examination  of  Dairy  Products" 
or  the  "Official  Methods  of  Analysis  of 
the  Association  of  Official  Analytical 
Chemists"  are  used  to  determine 
bacterial  estimates  and  milkfat  content. 

Explanation  of  Terms 

§58.2435    Explanation  of  terms. 

(a)  With  respect  to  flavor  intensity 
and  characteristics: 

(1)  Slight.  Detected  only  upon  critical 
examination. 

(2)  Definite.  Not  intense  but 
detectable. 

(3)  Acid.  Lacks  a  delicate  flavor  or 
aroma  and  is  associated  with  an  acid 
condition  but  there  is  no  indication  of 
sourness. 

(4)  Aged.  Characterized  by  lack  of 
freshness. 

(5)  Bitter.  Astringent,  similar  to  taste 
of  quinine  and  produces  a  puckery 
sensation. 

(6)  Coarse.  Lacks  a  fine,  delicate, 
smooth  flavor. 

(7)  Cooked.  Smooth,  nutty-like 
characteristic  resembling  a  custard 
flavor. 

(8)  Feed.  Aromatic  flavor 
characteristic  of  the  feed  eaten  by  cows. 

(9)  Flat.  Lacks  natural  butter  flavor. 

(10)  Smothered.  Suggestive  of 
improperly  cooked  cream. 

(11)  Storage.  Characterized  by  a  lack 
of  freshness  and  more  intensified  than 
"aged"  flavor. 

(0)  With  respect  to  body: 

(1)  Free  moisture.  "Free  moisture"  is 
present  when  beads  of  moisture  are 
visible  on  the  surface  of  the  sample.  The 
intensity  is  described  as  "slight"  when 
the  droplets  or  beads  of  moisture  are 
barely  visible,  few  in  number,  and  about 
the  size  of  a  pinhead:  and  "definite" 
when  the  moisture  droplets  are  clearly 
visible,  more  numerous,  and  are 
somewhat  larger  in  size. 

(2)  Mealy  or  grainy.  A  "mealy"  or 
"grainy"  condition  imparts  a  granular 
consistency  when  the  whipped  butter  is 
melted  on  the  tongue.  The  intensity  is 
described  as  "slight"  when  the 
mealiness  or  graininess  is  barely 
detectable;  and  "definite"  when  the 
mealiness  or  graininess  is  clearly 
detectable. 

(c)  With  respect  to  color: 
(1)  Mottled.  "Mottled"  appears  as  a 
dappled  condition  with  spots  of  lighter 
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and  deeper  shades  of  yellow.  The 
intensity  is  described  as  "slight"  when 
the  small  spots  of  different  shades  of 
yellow,  irregular  in  shape,  are  barely 
discernible  on  the  sample  of  whipped 
butter;  and  "definite"  when  the  mottles 
are  more  clearly  discernible. 

(2)  Color  specks.  "Specks"  usually 
appear  in  whipped  butter  as  small  white 
or  yellow  spots.  The  intensity  is 
described  as  "slight"  when  the  spots  are 
few  in  number;  and  "definite"  when 
they  are  noticeable  in  larger  numbers. 

(3)  Wavy.  "Wavy"  color  in  whipped 
butter  is  an  unevenness  in  the  color  that 
ap()ears  as  waves  of  different  shades  of 
yellow.  The  intensity  is  described  as 
"slight"  when  the  waves  are  barely 
discernible;  and  "definite"  when  they 
are  readily  noticeable. 

(d)  With  respect  to  salt: 

(1)  Gritty.  A  "gritty"  salt  condition 
imparts  a  sand-iike  feeling  on  the 
tongue  due  to  grains  of  undissolved  salt. 
The  intensity  is  described  as  "slight" 
when  only  a  few  grains  of  undissolved 
salt  are  detected;  and  "definite"  when 
the  condition  is  more  readily  noticeable. 

(2)  Sharp.  "Sharp"  salt  is 
characterized  by  taste  sensations 
suggestive  of  salt.  The  intensity  is 
described  as  "slight"  when  the  salt  taste 
predominates  in  flavor;  and  "definite" 
when  the  taste  distinctly  predominates 
in  flavor. 

Dated:  Jaouary  3, 1994. 
Lou  Hatamiya, 
Administrator 
IFR  Doc  94-425  Piled  1-7-94;  8:45  am] 
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7  CFR  Parts  906  and  928 

[Docket  No*.  FV93-0Oe-1.  Amendment  1; 
and  FV93-928-2,  Amendment  1] 

RnalizatkMi  of  Interim  Rnal  Rules  for 
Specified  Marlcetfng  Orders  (Oranges, 
Grapefruit,  artd  Papayas) 

AQENCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisicMis  of  the  interim  final  rules  that 
authorized  expenses  and  established 
assessment  rates  for  the  Texas  Valley 
Citrus  Committee  and  the  Papaya 
Administrative  Committee  (Committees) 
under  Marketing  Order  Nos.  906  and 
928,  respectively.  Authorization  of  these 
budgets  enables  the  Committees  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  their  respective 
programs.  Funds  to  administer  these 


program  are  derived  from  assessments 
on  hand  Brs. 

EFFECnv  ;  DATE:  Section  906.233  is 
effective  August  1. 1993.  through  July 
31. 1994;  §928.233  is  effective  July  1, 
1993,  thijjugh  June  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthanv  E.  Beadle.  Marketing  Order 
Adminis  ration  Branch,  F&V.  AMS. 
USDA,  P  O.  Box  96456,  room  2524-S. 
Washing  on.  DC  20090-6456;  telephone: 
(202)  72C  -5127;  BeHnda  Garza 
(§  906.23  3),  McAllen  Marketing  Field 
Office.  V  arketing  Order  Administration 
Branch,  1  ruit  and  Vegetable  Division, 
AMS,  US  DA,  1313  E.  Hackberry, 
McAllen  TX  78501,  telephone:  (512) 
682-2833 ;  or  Kurt  J.  Kimmel  (§  928.233). 
Califomi  i  Marketing  Field  Office. 
Marketin  5  Order  Administration 
Branch,  I  ruit  and  Vegetable  Division, 
AMS.  US  DA,  2202  Monterey  Street, 
suite  102  B.  Fresno.  CA  93721. 
telephoni  1:  (209)  487-5901. 
SUPPLEMBNTARY  INFORMATION:  This  final 
rule  is  is^ied  under  Marketing 
Agreemei  it  and  Marketing  Order  No. 
906  |7  Cf  R  part  906]  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  lower  Rio  Grande  Valley 
in  Texas;  and  Marketing  Agreement  and 
Marketin  5  Order  No.  928.  as  amended  (7 
CFR  part  P28l  regulating  the  handling  of 
papayas  growrn  in  Hawaii.  The 
marketing  orders  are  effective  under  the 
Agricultu  ral  Marketing  Agreement  Act 
of  1937.  t  s  amended  (7  U.S.C  601-674]. 
hereinafter  referred  (o  as  the  Act. 

The  D«)artment  is  issuing  this  rule  in 
conforma  ice  with  Executive  Order 
12866. 

This  fii  lal  rule  has  been  reviewed 
under  Ex^tive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  protrisions  now  in  effect,  oranges 
and  grapefruit  grown  in  Texas  and 
papayas  grown  in  Hawaii  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rates  specified  herein  will  be 
applicable  to  all  assessable  oranges, 
grapefruit  and  papayas  handled  during 
the  1993-94  fiscal  year,  beginning 
August  1 J 1993,  through  July  31, 1994 
(M.O.  9o4).  and  July  1. 1993,  throudi 
June  30.  1994  (M.O.  928).  This  finairule 
will  not  oreempt  any  State  or  local  laws, 
regulatioi  s,  or  policies,  imless  they 
present  bj  i  irreconcilable  conflict  with 
this  rule. 

The  Ac  provides  that  administrative 
proceedings  must  be  exhausted  before 
I>arties  m^y  file  suit  in  court.  Under 
section  6d8c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  c4>ligi  ition  imposed  in  connection 
with  the  (  rder  is  not  in  accordance  with 
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law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  t^ 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act.  and  rules  issued 
thereunder,  are  unique  in  that  they  are  • 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  135  handlers 
of  oranges  and  grapefruit,  and  120 
handlers  of  papayas  subject  to 
regulation  uiiaer  their  respective 
marketing  orders  each  season.  In 
addition,  there  are  approximately  2,500 
orange  and  grapefruit  producers  in 
Texas,  and  300  papaya  producers  in 
Hawaii.  Small  agricultiirel  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
orange,  grapefruit,  and  papaya 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  respective  marketing  orders 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  oranges,  grapefruit,  and 
papayas  handled  fr^m  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  each  Committee 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  Committees'  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affiacted 
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persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  oranges, 
grapefruit,  and  papayas.  Because  these 
rates  are  applied  to  actual  shipments, 
they  must  be  established  at  rates  which 
will  produce  sufficient  income  to  pay 
the  Committees'  expected  expenses.  The 
recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  Committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committees  will 
have  funds  to  pay  their  expenses. 

An  interim  final  rule  was  issued  for 
the  Texas  Valley  Citrus  Committee 
(TVCC).  on  July  7,  1993,  and  published 
in  the  Federal  Register  [58  FR  37635. 
July  13, 1993]  efliective  for  the  period 
August  1, 1993,  through  July  31, 1994, 
with  a  30-day  comment  p>eriod  ending 
August  12, 1993.  The  interim  final  rule 
authorized  expenses  of  $984,319  and  an 
assessment  rate  of  $0.15  per  Vto  bushel 
carton  for  the  1993-94  fiscal  year.  No 
comments  were  filed  on  the  expenses 
and  assessment  rate  in  the  interim  final 
rule. 

The  TVCC  met  again  on  August  3. 
1993,  and  unanimously  recommended 
increasing  authorized  expenses  to 
$1,180,925,  a  $196,606  increase  from 
the  previously  authorized  amount.  The 
TVCC  also  imanimously  recomnranded 
increasing  the  assessment  rate  from 
S0.15  per  V10  bushel  carton  to  $0.18  per 
Vio  bushel  carton,  a  $0.03  increase  per 
Vio  bushel  carton  from  the  previously 
established  assessment  rate. 

An  amended  interim  final  rule  was 
issued  on  October  7, 1993,  and 
published  in  the  Federal  Register  |58 
FR  53111,  October  14,  1993)  effective 
for  the  period  August  1, 1993  through 
July  31. 1994,  and  provided  a  30-day 
comment  period,  liiis  amended  interim 
final  rule  increased  authorized  expenses 
to  $1,180,925,  and  increased  the 
assessment  rate  to  $0.18  per  '/lo  bushel 
carton  of  assessable  oranges  and 
grapefruit  for  the  1993-94  fiscal  year 
under  the  order.  The  $196,606  expense 
increase  is  necessary  to  provide 
additional  funds  for  order  operations, 
including  $172,606  to  fund  increased 
administrative  and  compliance 
expenses,  primarily  for  the  maintenance 
of  road  guard  stations,  and  $24,000  to 
cover  a  shortfeU  in  the  Mexican  Fruit 
Fly  support  program.  The  increase  in 
the  assessment  rate  aloiig  with  the 
withdrawal  of  additional  funds  from  the 
TVCC's  reserves,  will  adequately  fund 
the  increased  expenses. 


An  amended  interim  final  rule  was 
issued  for  the  Papaya  Administrative 
Committee  (PAC).  on  June  14. 1993,  and 
published  in  the  Federal  Register  (58 
FR  33759,  June  21. 1993]  effective  for 
the  period  July  1. 1993.  through  June  30. 
1994,  with  a  30-day  comment  period 
ending  July  21. 1993.  The  interim  final 
rule  authorized  expenses  of  $700,580 
and  an  assessment  rate  of  $0.0085  per 
pound  of  fresh  papayas  for  the  1993-94 
fiscal  year.  No  contments  were  filed  on 
the  expenses  and  assessment  rate  in  the 
interim  final  rule. 

However,  the  PAC  met  again  on 
August  13,  1993,  and  unanimously 
recommended  decreasing  authorized 
expenses  from  $700,580  to  $597,860.  a 
$102,720  decrease  in  expenses  from  the 
authorized  amount.  The  PAC  also 
unanimously  recommended  decreasing 
the  assessment  rate  from  $0.0085  to 
$0.0069.  a  $0.0016  decrease  in  the 
assessment  rate,  based  upon  58  million 
pounds  of  fresh  papwyas,  from  the 
previously  established  assessment  rate. 

An  amended  interim  final  rule  was 
issued  on  October  7,  1993,  and 
pubUshed  in  the  Federal  Register  [58 
FR  53117,  October  14, 1993)  effective 
for  the  period  July  1, 1993,  through  June 
30, 1994,  and  provided  a  30-day 
comment  i>eriod.  This  amended  interim 
final  rule  decreased  authorized 
expenses  to  $597,860,  and  reduced  the 
assessment  rate  to  $0.0069  per  pound  of 
fresh  papayas  for  the  1993-94  fiscal  year 
under  the  order.  Program  income  for  the 
PAC  decreased  from  $701,660  to 
$599,356,  a  $102,304  decrease  from  the 
previous  estimate.  Major  program 
income  reductions  come  from  a  $92,800 
decrease  in  assessment  income  due  to 
the  lower  assessment  rate  and  a  $9,504 
reduction  in  income  from  the 
Department's  Foreign  Agricultural 
Service. 

The  $102,720  decrease  in  expenses 
results  fix)m  reductions  in  a  number  of 
expense  items.  Major  expense 
reductions  include  exp)enditures  for 
salaries  and  wages,  office  rent,  auto 
expenses,  and  Japanese  advertising  and 
promotion.  The  projected  income  over 
expenses  has  increased  from  $1,080  to 
$1,496,  a  $416  increase  frx>m  the 
previous  amount.  The  excess  funds  will 
be  added  to  the  PAC's  operational 
reserve. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  imiform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  amended  interim  final  rules  were 
published  in  the  Federal  Register  [58 
FR  53111  October  14,  1993],  for  7  CFR 
part  906,  and  [58  FR  53117,  October  14. 
1993).  for  7  CFR  part  928.  Each  interim 
final  rule  provided  a  30-day  comment 
period  for  interested  persons.  No 
comments  were  received. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  553].  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  fiscal 
years  for  the  programs  began  on  August 
1, 1993,  for  Texas  citrus  and  July  1. 
1993,  for  Hawaii  papayas.  The 
marketing  orders  require  that  the  rates 
of  assessment  for  the  fiscal  year  apply 
to  all  assessable  oranges,  grapefruit,  and 
papayas  handled  during  the  fiscal  years. 
In  addition,  handlers  are  aware  of  these 
actions  which  were  recommended  by 
the  Committees  at  public  meetings  and 
published  in  the  Federal  Register  as 
interim  final  rules.  No  comments  were 
received  concerning  the  two  interim 
final  rules  that  are  adopted  in  this 
action  as  final  rules  without  change. 

List  of  Subjects 

7  CFR  Part  906 

Grapefhiit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

7  CFR  Fart  928 

Marketing  agreements,  Papayas. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  906  and  928  are 
hereby  amended  as  follows: 

1.  "The  authority  citation  for  7  CFR 
parts  906  and  928  continue  to  read  as 
follows: 

AutlMrity:  7  U.S.C  601-674. 

PART  906-ORANGES  AND 
QRAPEFRUrr  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  revising 
§906.233  which  was  published  at  58  FR 
53111,  is  adopted  as  a  final  rule  without 
change. 
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PART  92a-PAPAYAS  GROWN  IN 
HAWAII 

3.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  revising 
§  928.233  which  was  published  at  58  FR 
53117,  is  adopted  as  a  final  rule  without 
change. 

Dated:  January  3. 1994. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  94-421  Filed  1-7-94;  8:45  am] 
auJNQ  COM  3410-Ol-P 


7  CFR  Parts  907  and  908 
[FV93-M7-4IFR] 

Navel  and  Valencia  Oranges  Grown  in 
Arizona  and  Designated  Parts  of 
California;  Suspension  of  Form  8  and 
Form  3 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  biterim  final  rule;  suspension. 

SUMMARY:  This  rule  invites  comments 
on  changes  to  the  reporting 
requirements  currently  prescribed  under 
the  California-Arizona  navel  and 
Valencia  orange  marketing  orders.  This 
rule  suspends  language  in  the  orders 
and  in  the  orders'  rules  and  regulations 
to  discontinue  the  use  of  Form  8 
(Certificate  of  Assignment  of  Allotment) 
and  Form  3  (Daily  Manifest  Report  of 
Oranges  Subject  to  Allotment),  and  will 
reduce  the  burden  of  information 
collection  requirements  currently 
provided  for  under  the  marketing 
orders. 
DATES:  Effective  I}ate:  January  10. 1994. 

Comments  received  by  February  9, 
1994.  will  be  considered  prior  to 
issuance  of  a  final  action. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  room  2525-S.  P.O.  Box  96456. 
Washington,  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Maureen  Pello.  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA.  2202  Monterey  Street,  suite 
102B.  Fresno,  California  93721; 
telephone:  (209)  487-5901;  or  Christian 
Nissen.  Marketing  Specialist,  Marketing 
Order  Administration  Branch,  F&V. 
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AMS.  pSDA.  room  2522-S.  P.O.  Box 
96456  Washington,  DC  20090-6456; 
telepltnie:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  issued  under  Marketing 
Order  Nos.  907  and  908  [7  CFR  parts 
907  ai|d  908],  as  amendeid.  regulating 
the  handling  of  navel  and  Valencia 
orang^  grown  in  Arizona  and 
designated  parts  of  California, 
hereinjafter  referred  to  as  the  "orders." 
These  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  193  ^  as  amended  [7  U.S.C  601-674], 
hereinafier  referred  to  as  the  "Act." 

The!  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  action  has  been  reviewed  under 
Execujive  Order  12778.  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  action  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
preseiit  an  irreconcilable  confiict  with 
this  action. 

ThelAct  provides  that  administrative 
proce^ings  must  be  exhausted  before 
partiei  may  file  suit  in  court.  Under 
sectioli  608c(15)(A)  of  the  Act,  any 
handl  tr  subject  to  an  order  may  file 
with  t  \e  Secretary  a  petition  stating  that 
the  or^er,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  ax  d  request  a  modification  of  the 
order  )r  to  t>e  exempted  therefrom.  A 
handli  tr  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petiti(  n.  The  Act  provides  that  the 
distri(  t  court  of  the  United  States  in  any 
distrii  t  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  pf  business,  has  jurisdiction  in 
equit>  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filea  not  later  than  20  days  after  date 
of  the  pntry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Rqgulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Markdting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

Thei  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
busini  ss  subject  to  such  actions  in  order 
that  SI  nail  businesses  will  not  be  imduly 
or  dis  >roportionately  burdened. 
Markc  ting  orders  issued  pursuant  to  the 
Act,  a  id  rules  issued  thereunder,  are 
uniqu » |n  that  they  are  brought  about 
throu(  h  group  action  of  essentially 
small  entities  acting  on  their  own 
behal  .  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

The  re  are  approximately  140  handlers 
of  nav  el  oranges  and  125  handlers  of 
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Valencia  oranges  who  are  subject  to 
regulation  under  the  respective 
marketing  order  and  approximately 
3.750  producers  of  navel  oranges  and 
3,700  producers  of  Valencia  oranges  in 
the  regulated  areas.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $3,500,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  California-Arizona 
navel  and  Valencia  oranges  may  be 
classified  as  small  entities. 

This  rule  invites  comments  on  two 
changes  to  the  reporting  requirements 
currently  prescribed  under  the 
California-Arizona  orange  marketing 
orders.  This  rule  suspends  language  in 
the  orders  and  in  the  orders'  rules  and 
regulations  to  discontinue  the  use  of 
Form  8  (Certificate  of  Assignment  of 
Allotment)  and  Form  3  (Daily  Manifest 
Report  of  Oranges  Subject  to  Allotment). 
These  changes  were  unanimously 
recommended  by  the  committees. 

Currently,  sections  907.58  and  908.58 
of  the  navel  and  Valencia  orange 
marketing  orders  specify  that,  for  the 
handling  of  oranges  other  than  by  rail 
car  (primarily  truck  shipments), 
handlers  issue  to  the  consignee  an 
assignment  of  allotment  certificate 
covering  each  quantity  of  oranges  so 
handled.  Sections  907.112  and  908.112 
of  the  orders'  rules  and  regulations 
require  handlers  to  submit  such 
information  on  Form  8.  Handlers  are 
also  required  to  segregate  the 
information  on  Form  8  by  size  of 
oranges  shipped  and  destination  (i.e.. 
U.S.  and  Alaska  or  Canada). 

Since  the  inception  of  the  orders,  the 
committees  have  utilized  Form  8 
primarily  for  tracking  and  verifying 
truck  shipments  of  oranges  that  were 
subject  to  volume  regulation.  However, 
with  the  volume  regulation  features  of 
the  orders  suspended  (58  FR  53,114; 
October  14,  1993],  the  committees 
t>elieve  that  continued  submission  of 
Form  8  creates  an  additional  burden  on 
handlers  that  is  unnecessary. 

According  to  the  committees,  many 
handlers  have  long  questioned  the  value 
of  Form  8  (commonly  referred  to  in  the 
industry  as  "the  daily  truck  ticket") 
during  periods  of  no  volume  regulation. 
Shipment  information  from  Form  8  is 
transferred  to  Form  4  (Weekly  Report). 
Handlers  maintain  their  own  manifest 
records  of  these  shipments  and,  without 
weekly  volume  regulation.  Form  4 
provides  similar  data  with  the  exception 
of  number  of  cartons  shipped  by  size. 
The  committees  plan  on  requesting  size 
information  from  handlers  as  needed  on 


a  voluntary  basis  and  anticipate  revising 
the  weekly  Form  4  at  a  later  time  to 
provide  tor  the  collection  of  size 
information. 

Thus,  the  committees  believe  that 
continued  submission  of  Form  8, 
particularly  during  periods  of  no 
volume  regulation,  is  not  necessary. 
Accordingly,  the  committees  have 
recommended  suspending  sections 
907.58  and  908.58  of  the  orders  and 
§§907.112  and  908.112  of  the  orders' 
rules  and  regtilations  so  that  Form  8  will 
be  discontinued. 

The  second  change  that  the 
committees  recommended  concerns 
Form  3  (Daily  Manifest  Report  of 
Oranges  Subject  to  Allotment). 
Currently,  sections  907.71  and  908.71  of 
the  orange  orders  provide  that  handlers 
furnish  to  the  committees  information 
regarding  cartons  of  oranges  handled, 
segregated  by  size,  within  24  hours  of 
shipment.  Handlers  must  also  indicate 
whether  the  shipments  were  destined  to 
points  in  the  U.S.  and  Alaska  or  Canada. 
Sections  907.141  and  908.141  of  the 
orders'  rules  and  regulations  require 
handlers  to  submit  this  information  for 
rail  car  shipments  on  Form  3. 

The  information  collected  on  Form  3 
is  similar  to  the  information  collected 
on  Form  8  described  earlier,  but 
pertains  to  rail  car  shipments  rather 
than  truck  shipments.  Again,  this 
information  has  historically  been 
utilized  primarily  for  tracking  and 
verifying  shipments  of  oranges  that  were 
subject  to  volume  regulation.  However. 
with  the  volume  regulation  features  of 
the  orders  suspended,  the  committees 
believe  that  continued  submission  of 
Form  3.  like  Form  8.  creates  an 
additional  burden  on  handlers  that  is 
imnecessary.  Handlers  are  also  required 
to  submit  similar  information  on  rail  car 
shipments  on  the  weekly  Form  4.  As 
with  size  information  pertaining  to 
truck  shipments,  the  committees  plan 
on  requesting  size  information  from 
handlers  for  rail  car  shipments  on  a 
voluntary  basis  imtil  the  weekly  Form  4 
is  appropriately  revised. 

Like  Form  8,  the  committees  believe 
that  continued  submission  of  Form  3. 
particularly  during  periods  of  no 
volume  regulation,  is  not  necessary. 
Accordingly,  the  committees  have 
recommended  suspending  §§  907.71 
and  908.71  of  the  orden  and  §§907.141 
and  908.141  of  the  orders'  rules  and 
regulations  so  that  Form  3  will  be 
discontinued. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entitles. 


The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  0MB  numbers 
0581-0116  for  navel  oranges  and  0581- 
0121  for  Valencia  oranges.  This  rule  vriU. 
reduce  the  reporting  burden  on 
approximately  265  handlers  of  navel 
and  Valencia  oranges  who  have  been 
completing  Form  8,  taking  about  .40 
hour  to  complete  each  report.  This  rule 
will  also  reduce  the  reporting  burden  on 
about  80  orange  handlers  who  ship  by 
rail  at  some  point  during  a  season  and 
utilize  Form  3.  taking  a^ut  0.20  hours 
to  complete  each  report. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendation,  and  other 
available  information,  it  is  foimd  that 
the  provisions  detailed  below,  at  this 
time,  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  also  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  action  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  pubUcation  in  the  F^eral  Register 
because:  (1)  Handlers  are  cusently 
shipping  navel  oranges  and  these 
actions  will  reduce  the  burden  of 
information  collection  placed  on  such 
handlers;  (2)  the  committees 
unanimously  recommended  these 
actions  at  public  meetings  and  all 
interested  persons  had  an  opportunity 
to  provide  input;  (3)  these  actions  relax 
reporting  requirements;  (4)  California- 
Arizona  orange  handlers  are  aware  of 
this  action  and  need  no  additional  time 
to  comply  with  the  relaxed 
reqiilrements;  and  (5)  this  action 
provides  a  30-day  comment  period  and 
any  comments  received  will  he 
considered  prior  to  finaUzatlon  of  this 
action. 

List  of  Subjects  in  7  CFR  Parts  907  and 
008 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  907  and  908  are 
amended  as  follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED 
PARTS  OF  CAUFORNIA 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  continues  to  read 
as  follows: 


Autfaoritj:  7  U.S.C  601-674. 

2.  Sections  907.58, 907.71.  907.112, 
and  907.141  are  suspended  in  their 
entirety. 

PART  908-VALENCU  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PARTS  OF  CAUFORNIA 

3.  Sections  908.58,  908.71,  908.112, 
and  908.141  are  suspended  in  their 
entirety. 

Dated:  Jaauary  3, 1994. 
Patricia  Jenani, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc.  94-428  Filed  1-7-94;  8:45  am] 
MLUNG  cooc  Mio-oa-r 

7  CFR  Part  010 
[FV93-ei0-3  RR] 

Lemona  Grown  in  Callfomia  and 
Arizona;  Increase  In  the  Organic 
Exemption  Provision 

AGENCY:  Agric\iltural  Marketing  Service, 
USDA. 

ACnow:  Final  rule. 

SUMMARY:  This  document  finalizes 
without  change  an  interim  final  rule 
that  amended  the  rules  and  regulations 
estabUshed  under  the  marketing  order 
covering  CaUfomia-Arizona  lemons  to 
increase  from  350  to  500  cartons  per 
week,  the  amoimt  of  organic  lemons 
handlers  may  ship  without  regard  to 
volimie  and  size  regulations.  The 
marketing  order  regulates  the  handling 
of  lemons  grown  in  California  and 
Arizona  and  is  administered  locally  by 
the  Lemon  Administrative  Committee 
(Committee).  This  final  rule  recognizes 
additional  opportunity  to  market 
organic  lemons  to  organic  or  health  food 
wholesalers  and  retailers. 
EFFECTTVE  DATE:  February  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACr. 
Kellee  J.  Hopper,  Marketing  SpeciaUst. 
CaUfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F4V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno. 
Cahfomia.  93721;  telephone:  (209)  487- 
5901;  or  Kenneth  G.  Johnson,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  room  2522-S,  P.O.  Box  96456. 
Washington.  DC  20090-6456:  telephone: 
(202)  720-5127. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No, 
910  [7  CFR  part  910],  as  amended, 
regulating  the  handling  of  lemons  grovm 
in  Cahfomia  and  Arizona,  hereinaniv 
referred  to  as  the  "order."  This  ordei  is 
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effective  under  the  Agricultural 
Mariceting  Agreement  Act  of  1937,  as 
amended  [7  U.S.C  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  Tiled  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  oa  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  2,000 
producers  of  lemons  in  the  production 
area  and  approximately  70  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defUied  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  axmual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 


handlers  |ind  producers  may  be 
classified  as  small  entities. 

Section  910.80  of  the  order  authorizes 
the  Committee,  with  the  approval  of  the 
Secretary,  to  establish  minimum 
quantitiei  and  types  of  shipments  which 
shall  be  flee  from  regulation  under  this 
order.  Section  910.180(d)(3)  of  the 
administiiative  rules  and  regulations 
prescribes  procedures  governing 
exemption  from  volume  and  size 
regulations  for  organic  lemons  handled 
in  minimum  quantities. 

On  July  23, 1993,  Mr.  Rich  Hart. 
President  of  Rainbow  Valley  Orchards, 
sent  a  lett  ^r  to  the  Committee  requesting 
an  increai  e  in  the  amoimt  of  organic 
lemons  a  landler  may  ship  free  of  order 
regulations  to  500  cartons  per  week. 
Currently,  handlers  can  ship  up  to  350 
cartons  of  such  lemons  weekly.  At  its 
August  3,Il993,  meeting,  the  Committee 
recommended  increasing  the  organic 
exemptioB  provision  from  350  to  500 
cartons  par  week  that  handlers  may  ship 
to  organic  or  health  food  wholesalers 
and  retailers  without  regard  to  volume 
and  size  regulations.  The  vote  on  the 
recommendation  was  12  in  favor  and  1 
abstention.  The  person  who  abstained 
expressed  a  concern  with  the  definition 
of  organiq 

Shipped  of  organic  lemons  have 
indicated  that  organic  fruit  markets  can 
absorb  mqreJruit  than  in  the  past,  and 
that  they  ieed  to  take  advantage  of  the 
additional  marketing  opportunity.  The 
Committeb  expects  the  increase  in 
shipments  allowed  will  provide 
shipping  ilexibihty  for  organic  shippers 
and  will  acilitate  the  marketing  of 
organic  l^ons.  The  Committee  also 
believes  tiat  sales  of  organic  lemons 
will  not  adversely  impact  sales  of 
regulated  emons. 

The  int(  rim  final  rule  was  issued  on 
October  4,  1993,  with  an  effective  date 
of  Octobei  8,  1993,  and  published  in  the 
Federal  R  sgister  (58  PR  52401.  October 
8, 1993).  The  interim  final  rule  provided 
a  30-day  c  omment  period  ending 
Novembei  8, 1993.  and  no  comments 
were  received. 

The  interim  final  rule  amended  the 
rules  and  regulations  of  the  lemon 
marketing  order.  This  rule  modifies 
language  in  the  order's  rules  and 
regulations  to  increase  from  350  to  500 
cartons  per  week,  the  amount  of  organic 
lemons  handlers  may  ship  free  of  order 
regulation^. 

Based  oh  these  considerations,  the 
Administretor  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substant  al  number  of  small  entities. 

In  accor  iance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
Chapter  31 ),  the  information  collection 
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requirements  tliat  are  contained  in  tills 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  and  have  been  assigned  OMB 
No.  0581-0120. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  910  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  910-LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

2.  Accordingly,  the  interim  final  rule 
amending  §910.180,  which  was 
published  in  the  Federal  Register  (58 
FR  52401,  October  8. 1993],  is  adopted 
as  a  final  rule  without  change. 

Dated:  January  3, 1994. 
Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc  94-422  Filed  1-7-94;  8:45  am] 
BiuMQ  coot  94ia4a-l» 


7  CFR  Parts  932  and  944 

(Docket  Nos.  FV93-«32-1FIR  and  FV99- 
•44-1  FIR] 

Olives  Grown  in  California  and 
Imported  Olives;  Finalize  the 
Establisliment  of  Limited  Use  Olive 
Requirements  During  the  1993-94 
Crop  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorizes  the  use  of  smaller  sized 
olives  in  the  production  of  limited  use 
styles  for  California  olives.  This  rule  is 
effective  during  the  1993-94  crop  year 
and  establishes  minimimi  grade  and  size 
requirements  for  such  olives  in  the 
order's  rules  and  regulations.  This  final 
rule  also  adopts,  without  change,  the 
provisions  of  an  interim  final  mle  that 
authorizes  the  importation  of  certain 
bulk  olives  into  the  United  States  to  be 


used  in  the  production  of  limited  use 
styles  of  olives  such  as  wedges,  halves, 
slices,  or  segments.  This  action  is 
intended  to  allow  more  ohves  into  fresh 
market  channels  and  is  consistent  with 
current  market  requirements.  This 
action  also  updates  the  Federal-State 
inspection  office  address  list  contained 
in  the  import  regulation. 
EFFECTIVE  DATE:  February  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
5127,  or  Terry  Vawter,  California 
Marketing  Field  O^ce,  Fruit  and 
Vegetable  division,  AMS,  USDA.  2202 
Monterey  Street,  suite  102-B,  Fresno, 
CA  93721,  telephone  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  932  (7  CFR  part  932),  as 
amended,  regulating  the  handling  of 
olives  grown  in  California,  hereinafter 
referred  to  as  the  order.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  is  also  issued  under  section 
8e  of  the  Act,  which  requires  the 
Secretary  of  Agriculture  to  issue  grade, 
size,  quality,  or  maturity  requirements 
for  certain  listed  commodities  imported 
into  the  United  States  that  are  the  same 
as,  or  comparable  to,  those  imposed 
upon  the  domestic  commodities  under 
the  Federal  marketing  orders. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 


inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  5  handlers  of  California 
olives  that  will  be  subject  to  regulation 
under  the  order  during  the  current 
season,  and  there  are  about  1,350  olive 
producers  in  California.  There  are 
approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  producere  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  §  121.601]  as 
those  whose  annual  receipts  are  less 
than  $500,000,  and  small  agricultural 
service  firms,  have  been  defined  by  the 
Small  Business  Administration  as  those 
having  annual  receipts  of  less  than 
$3,500,000.  None  of  the  domestic  oUve 
handlers  may  be  classified  as  small 
entities.  The  majority  of  olive  producers 
and  importers  may  be  classified  as  small 
entities. 

This  rule  finalizes  an  interim  final 
rule  that  establishes  grade  and  size 
requirements  for  olives  grown  in 
California,  which  are  authorized  for 
limited  use  styles.  The  interim  final  rule 
was  published  in  the  September  17, 
1993,  Federal  Register  [58  FR  48592], 
and  provided  30  days  to  interested 
persons  to  file  comments.  No  comments 
were  received. 

This  rule  also  finalizes  an  interim 
final  rule  that  authorizes  the 
importation  of  smaller  sized  olives  for 
limited  uses.  The  interim  final  rule  was 
published  in  the  September  17, 1993. 
Federal  Register  [58  FR  48595],  and 
provided  30  days  fcH*  interested  persons 
to  file  comments.  No  comments  were 
received. 


Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
CaUfomia.  The  growing  areas  are 
scattered  throughout  California  with 
most  of  the  commercial  production 
coming  from  inland  valleys.  In  1990, 
about  77  percent  of  the  production  came 
from  the  San  Joaquin  Valley  and  23 
percent  from  the  Sacramento  Valley. 
CaUfomia  olives  are  primarily  used  for 
canned  ripe  whole  and  whole  pitted 
olives  which  are  eaten  out  of  hand  as 
hors  d'oeuvres  or  used  as  an  ingredient 
in  cooking  and  in  salads.  The  canned 
ripe  olive  market  is  essentially  a 
domestic  market.  Very  few  shipments  of 
California  olives  are  exported. 

Olive  production  has  fluctuated  from 
a  low  of  24.200  tons  during  the  1972- 
73  crop  year  to  a  high  of  168,500  tons 
during  the  1992-93  crop  year.  The 
California  Olive  Committee  (committee) 
indicated  that  1991-92  production 
totalled  about  63,260  tons.  The  various 
varieties  of  olives  produced  in 
California  have  alternate  bearing 
tendencies  with  high  production  one 
year  and  low  the  next.  Total  production 
for  the  1992-93  crop  year  is 
approximately  163,500  tons.  Total 
production  for  the  1993-94  crop  year  is 
estimated  to  be  110,000  tons.  However, 
based  on  past  production  and  marketing 
experience,  the  committee  believes  thai 
handlers  will  need  smaller  sized  olives 
during  the  1993-94  crop  year  to  meet 
market  requirements  for  limited  use 
styles  of  canned  olives  for  the  1993-94 
year.  Absent  this  action,  olives  which 
are  smaller  than  those  authorized  for 
whole  and  whole  pitted  canning  uses 
would  have  to  be  disposed  of  by 
handlers  into  non-canning  uses  such  as 
crushing  into  oil. 

Paragraph  (a)(3)  of  $932.52  of  the 
order  provides  that  processed  olives 
smaller  than  the  sizes  prescribed  for 
whole  and  whole  pitted  styles  may  be 
used  for  limited  uses  if  recommended 
by  the  committee  and  approved  by  the 
Secretary.  Until  October  1, 1991, 
paragraph  (a)(3)  also  prescribed 
minimum  sizes,  by  variety  group,  which 
could  be  authorized  for  use  in  the 
production  of  limited  use  styles  by  the 
Secretary. 

Effective  October  1, 1991,  certain  non- 
canning  size  disposition  requirements 
specified  in  §  932.51(a)(3)  and  minimum 
sizes  authorized  for  limited  use 
specified  in  $932.S2(a)(3)  of  the 
marketing  order  were  suspended.  The 
committee  may  now  recommend  the  use 
of  olives  for  limited  uses  that  are 
smaller  than  those  previously  permitted 
under  the  order.  Minimum  size  and 
grade  requirements  may  be 
recommended  annually  by  the 
committee  and  approved  by  the 
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Secretary.  The  sizes  authorized  herein 
are  the  same  as  thos^  established  for  the 
1992-93  crop  year.  The  minimum  sizes 
which  could  previously  be  authorized 
for  limited  uses  were  established  in  a 
1971  amendment  to  the  marketing 
order.  Olives  smaller  than  the 

Erescribed  minimum  sizes  which  could 
B  authorized  for  limited  uses  had  to  be 
disposed  of  through  less  profitable  non- 
canning  uses  such  as  crushing  for  oil. 
Returns  to  producers  are  lower  on 
smaller  fruit  used  for  such  purposes. 
The  use  of  smaller  sized  olives- for 
limited  use  styles  has  been  authorized 
in  all  but  two  crop  years  since  the  order 
was  instituted  in  1965. 

Since  the  1971  amendment,  there 
have  been  substantial  changes  within 
the  olive  industry.  In  spite  of  the  annual 
limited  use  authorization,  in  recent 
years  the  industry  has  not  been  able  to 
meet  market  needs  for  its  products, 
especially  the  limited  use  styles  used 
primarily  by  the  food  service  industry. 
The  demand  for  processed  olives  and 
for  limited  use  styles  is  expected  to 
continue  to  increase.  At  the  same  time, 
the  industry  has  not  been  able  to 
increase  production  to  meet  market 
needs  for  canned  ripe  olives. 

The  committee  conducted  a  study 
during  the  1990-91  crop  year  to 
determine  the  feasibility  of  utilizing 
smaller  sized  olives  in  the  production  of 
limited  use  styles  and  to  determine 
which  sizes  could  be  efHciently 
processed  into  such  styles.  All  olive 
handlers  within  the  industry 
participated  in  the  study.  All  handlers 
rraorted  that  smaller  sizes  can  be 
efficiently  processed  into  limited  use 
styles.  Advanced  technology  in  the  form 
of  better  processing  equipment  is 
currently  available.  The  new  technology 
allows  handlers  to  process  smaller 
olives  into  limited  use  styles  more 
efGciently  than  was  possible  in  the  past. 

This  action  will  help  growers  and 
handlers  to  meet  the  growing  market 
requirements  for  limited  use  style  olives 
based  upon  current  conditions.  The  size 
requirements  allow  the  use  of  sizes 
which  would  otherwise  have  to  be 
disposed  of  for  non-canning  use.  In 
turn,  growers  should  receive  a  larger 
return  from  such  olives. 

By  a  mail  ballot  vote  ending  June  15. 
1993,  the  committee  unanimously 
recommended  establishment  of  grade 
and  size  regulations  during  the  1993-94 
crop  year  pursuant  to  paragraph  (a)(3)  of 
§932.52  of  the  order.  The  grade 
requirements  are  the  same  as 
established  in  recent  seasons.  The 
specific  sizes  for  the  variety  groups  are 
the  minimum  sizes  which  are  deemed 
desirable  for  use  in  the  production  of 
limited  use  styles  at  this  time.  As  in  past 


years,  pei  mitting  the  use  of  the  smaller 
olives  in  he  production  of  limited  use 
styles  all(  iwed  handlers  to  take 
advantage  of  the  strong  market  for 
halved,  segmented,  sliced,  and  chopped 
canned  ripe  olives.  Handlers  will  be 
able  to  m^ket  more  olives  than  would 
be  permitted  in  the  absence  of  this 
relaxation  in  size  requirements.  This 
additionad  opportunity  is  provided  to 
maximize  the  use  of  the  available  olive 
supplies  snd  facilitate  market 
expansioii,  thereby  increasing  returns  to 
growers.  In  the  absence  of  this  action, 
the  smaller  fruit  would  have  to  be 
disposed  lof  for  less  profitable,  non- 
canning  i^ses. 

Sectiod  8(e)  of  the  Act  requires  that 
whenevet  grade,  size,  quality,  or 
maturity  tequirements  are  in  effect  for 
olives  imder  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  mmparable  requirements,  lliis 
action  allows  smaller  olives  for  limited 
use  styles  under  the  marketing  order. 
Therefore,  a  corresponding  change  is 
needed  in  the  olive  import  regulation. 

Caiuie^  ripe  olives,  and  bulk  olives 
for  proce^ing  into  canned  ripe  olives, 
importediinto  the  United  States  must 
meet  certain  minimum  grade  and  size 
requirements  specified  in  Olive 
Regulation  1  (7  CFR  944.401).  All 
canned  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importatibn  (release  from  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olivfs  for  processing  into  canned 
ripe  oliveis  must  be  inspected  and 
certified  ^rior  to  canning.  "Canned  ripe 
olives"  mieans  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  two  distinct  types, 
"ripe"  ai^  "green-ripe",  as  defined  in 
the  curreet  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  52.3751- 
52.3764).  The  term  does  not  include 
Spanish-style  green  olives.  Any  lot  of 
olives  failing  to  meet  the  import 
requiremants  may  be  exported  or 
disposed  bf  under  the  supervision  of  the 
Processed  Products  Branch  of  the  Fruit 
and  Vegetable  Division,  with  the  costs 
of  certify^g  the  disposal  of  the  olives 
borne  by  ^e  importer.  Any  person  may 
import  u|  I  to  100  pounds  (drained 
weight)  0 '  canned  ripe  olives  or  bulk 
olives  ex«  mpt  &t>m  these  grade  and  size 
requiremi  ints. 

This  fii  al  rule  modifies  paragraph 
(b)(12)  of  the  olive  import  regulation  (7 
CFR  944.'  m  (b)(12))  to  authorize  the 
importati  >n  of  bulk  olives  which  do  not 
meet  the  ininimum  size  requirements 
established  for  olives  for  wmole  and 
whole  pitted  uses  to  be  used  in  the 
production  of  limited  use  styles  for  the 
1993-94  Reason  which  begins  August  1. 
1993.  ThflB  rule  also  establishes  size 


regulations  for  such  olives  in  paragraph 
(b)(12). 

Import  regulations  issued  under  the 
Act  are  based  on  regulations  established 
under  Federal  marketing  orders  to 
regulate  domestically  produced 
products.  The  grade  and  size 
requirements  contained  in  the  olive 
import  regulation  are  based  on  those  in 
effect  for  olives  grown  in  California 
under  Marketing  Order  No.  932.  lliis 
action  reflects  a  recommendation  by  the 
committee  to  change  the  requirements 
for  olives  for  limited  use  styles  grown  in 
California.  The  committee  works  with 
the  Department  in  adnunistering  the 
marketing  order  program  for  California 
olives. 

Paragraph  (a)(3)  of  §932.52  of  the 
California  olive  marketing  order 
provides  that  processed  olives  smaller 
than  the  sizes  prescribed  for  whole  and 
whole  pitted  styles  may  be  used  for 
limitecl  uses  if  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  sizes  are  specified  in 
terms  of  minimum  weights  for 
individual  olives  in  various  size 
categories  by  variety  groups.  This  is  to 
recognize  the  different  sizing 
characteristics  of  the  individual 
varieties  and  types  of  California  olives. 
Olives  used  in  limited  use  styles  are  too 
small  to  be  desirable  for  use  as  whole  or 
whole  pitted  canned  olives  because 
their  flesh-to-pit  ratio  is  too  low. 
However,  they  are  satisfactory  for  use  in 
the  production  of  limited  use  styles. 

The  committee  unanimously 
recommended  to  authorize 
establishment  of  minimum  sizes  for  use 
in  the  production  of  limited  use  styles 
during  the  1993-94  season.  These 
minimum  sizes  would  be  the  same  as 
those  established  for  the  1992-93 
season.  The  sizes  are  specified  in  terms 
of  minimum  weights  for  individual 
olives  in  various  variety  groups  and  are 
the  same  for  both  domestic  and 
imported  olives.  An  extra  category  is 
continued  in  the  import  regulation  to 
apply  comparable  requirements  for 
varieties  not  grown  domestically.  The 
minimum  sizes  are  as  follows: 

Variety  Group  I,  except  the  Ascolano, 

Barouni,  or  St  Agostino  varieties — 1/105 

pound 
Variety  Group  I  of  the  Ascolano,  Barouni,  or 

St  Agostino  varieties — 1/180  pound 
Variety  Group  2,  except  the  Obliza  variety— 

1/205  pound 
Variety  Group  2  of  the  Obliza  variety— 1/180 

pound 
Olives  not  identifiable  as  to  variety  or  variety 

group — 1/205  pound 

Each  of  the  categories  includes  a  35 

Krcent  tolerance  for  olives  weighing 
is  than  the  specified  minimum  size. 
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This  action  is  necessary  because 
section  8e  of  the  Act  provides  that  when 
domestically  produced  olives  are 
regulated  under  a  Federal  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  grade,  size,  quality, 
and  maturity  requirements.  Thus, 
authorizing  the  use  of  smaller  sized 
California  olives  in  the  production  of 
limited  use  styles  and  establishing  size 
regulations  for  such  olives  requires  that 
the  same  or  comparable  regulations  be 
issued  for  imported  bulk  olives. 

Permitting  the  use  of  smaller  oUves  in 
the  production  of  limited  use  styles  will 
allow  importera  to  take  better  advantage 
of  the  strong  market  for  halved, 
segmented,  sliced,  and  chopped  canned 
ripe  olives.  Importera  will  be  able  to 
import  and  market  more  olives  than 
would  be  permitted  in  the  absence  of 
this  relaxation  in  size  requirements. 
This  additional  opportunity  is  provided 
to  maximize  the  use  of  the  available 
olive  supply  and  facilitate  market 
expansion.  In  the  absence  of  this  action, 
the  smaller  fruit  could  not  be  imported 
for  limited  uses,  and  would  have  to  be 
disposed  of  throtigh  less  profitable,  non- 
canning  uses  imder  the  supervision  of 
the  inspection  service  or  exported. 

A  change  in  paragraph  (cj  to  be 
implemented  indefinitely,  updates  the 
list  of  regional  inspection  offices  listed 
in  the  import  regulation.  The  change 
reflects  consolidation  of  the 
Southeastern  and  Central  offices  into 
the  Eastern  Regional  Office  and  the 
relocation  of  the  Western  Regional 
Office. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S.  Trade  Representative  has 
concurred  with  the  issuance  of  this  final 
rule. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
niles,  without  change,  as  published  in 
the  Federal  Register  [FR  58  48592  and 
48595],  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 
List  of  Subjects 
7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 
List  of  Subjects 
7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit.  Grapes,  Imports.  Kiwifruit, 
Limesr  Olives,  and  Oranges. 


For  the  reasons  set  forth  in  the 
preamble  7  CFR  parts  932  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  932  and  944  are  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  932— OLIVES  GROWN  IN 
CAUPORNIA 

2.  Accordingly,  the  interim  final  rule 
revising  the  provisions  of  §  932.153. 
which  was  published  in  the  September 
17. 1993.  Federal  Register  [58  FR 
48592].  is  adopted  as  a  final  rule 
without  change. 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  944.401. 
which  was  published  in  the  September 
17. 1993.  Federal  Register  [58  FR 
48595).  is  adopted  as  a  final  rule 
without  change. 

Dated:  )anuaiy  3, 1994. 

Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-429  Filed  1-7-94;  8:45  am] 
BiujNa  coot  Mio-oa-p 


7  CFR  Part  1106 
(DA-94-03] 

Milk  In  the  Southwest  Plaint  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultiu^l  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  dociunent  suspends 
indefinitely  certain  portions  of  a 
provision  of  the  Southwest  Plains 
Federal  milk  marketing  order  (Order 
106),  beginning  on  the  date  this 
document  is  published  in  the  Federal 
Register.  The  suspension  will  allow 
transfers  of  Class  I  fluid  milk  products 
from  a  distributing  plant  to  other  plants 
regulated  under  Order  106  to  be  counted 
as  part  of  the  distributing  plant's  route 
sales  for  the  purpose  of  determining  the 
plant's  pool  status  under  the  order.  The 
suspension  was  requested  by  Associated 
Milk  Producers,  Inc.  (AMPI).  and  Mid- 
America  Dairymen.  Inc.  (Mid-America), 
who  stated  that  it  was  necessary  to 
restore  equity  among  producers 
supplying  handlers  regulated  under 
Order  106. 

EFFECTIVE  DATE:  January  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 


USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2971,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Suspension:  Issued  November 
23, 1993:  published  November  30. 1993 
(58  FR  63120). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  final  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  suspension  will  lessen  the 
opportunity  for  disorderly  marketing 
conditions  and  will  tend  to  ensure  that 
dairy  farmers  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  bom 
such  pricing. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
use.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c{15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  witn  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  wOuld  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entnr  of  the  ruling. 

This  order  of  suspension  is  issued 
purauant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). . 
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Notice  of  proposed  rulemaking  was 
published  in  the  Feda«l  Register  on 
November  30. 1993  (58  FR  63120). 
concerning  the  proposed  suspension  of 
certain  words  firom  the  route  disposition 
definition  of  Order  106.  The  public  was 
afforded  the  opportunity  to  comment  on 
the  notice  by  submitting  written  data, 
views,  and  arguments  by  December  7, 
1993.  One  comment  letter  was  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provision  of  the  order 
regulating  the  nandling  of  milk  in  the 
Southwest  Plains  marketing  area  will 
not  tend  to  effectuate  the  declared 
policy  of  the  Act  for  an  indefinite  period 
commencing  with  the  publication  of 
this  document  in  the  Federal  Register 

In  §  1106.3,  the  parenthetical  phrase 
"(except  to  a  plant)". 

Statement  of  Consideration 

This  document  will  suspend  certain 
words  from  the  route  disposition 
definition  of  the  order.  The  offset  of  this 
change  will  be  to  include  transfers  of 
fluid  milk  products  to  (^er  plants 
regulated  under  CMer  106  in 
determining  if  the  transferor  plant  meets 
the  pool  qualification  requirements 
specified  in  §  1106.7(a)  of  the  order. 

According  to  Mid-America  and  AMPI. 
two  cooperative  associations 
representing  a  substantial  nimiber  of 
producers  whose  milk  is  pooled  under 
Order  106.  a  Tulsa.  Oklahoma,  handler 
receiving  milk  from  non-member 
producers  is  also  supplied  supplemental 
milk  from  cooperative  associations  that 
pool  milk  on  the  Southwest  Plains  milk 
order.  The  proponents  argued  that  as  a 
result  of  excluding  transiiars  of  fluid 
milk  products  to  other  plants  regulated 
under  Order  106.  the  handler  has  been 
a  partially  regulated  plant  in  recent 
months  and  could  be  again  in  the  future. 
Mid-America  and  AMPI  explained  that, 
since  the  handler's  Class  I  utilization  is 
higher  than  the  market's  average,  the 
handler  has  been  able  to  pay  its  non- 
member  producers  a  price  in  excess  of 
the  order's  blend  price.  In  addition  to 
the  inequity  resulting  fit)m  this  price 
disparity.  AMPI.  during  the  month  of 
September,  was  requirml  to  depool  milk 
that  it  had  diverted  from  the  Tulsa  plant 
because  the  plant  otherwise  would  nave 
failed  to  qualify  as  a  pool  plant  during 
the  month  of  Septemoer.  This  resulted 
in  additional  financial  loss  to  the 
cooperative. 

A  letter  supporting  the  suspension 
was  filed  on  behalf  of  the  proponents. 
There  were  no  comment  letters  received 
in  opposition  to  the  suspension. 
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It  is  lereby  found  and  determined 
that  th  rty  days'  notice  of  the  effective 
date  h(  reof  is  impractical,  imnecessary. 
and  CO  itraiy  to  the  public  interest  in 
that: 

(a)  T  le  suspension  is  necessary  to 
reflect  nirrent  marketing  conditions  and 
to  assure  orderly  mariceting  conditions 
in  the  tiarketing  area; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rvdemaking 
was  gii  en  to  interested  parties,  and  they 
were  a:  forded  opportunity  to  file  written 
data,  V  ews.  or  arguments  concerning 
this  suj  pension. 

Ther  jfore,  good  cause  exists  for 
making  this  order  effective  upon 
publia  tion  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 
For  t  le  reasons  set  forth  in  the 
preamble,  title  7.  part  1106  is  amended 

rs: 


as  follolMrs: 

PART  IIOfr-MILK  IN  THE 
SOUTHWEST  PUUNS  MARKETING 
AREA  I 

1.  Th  9  authority  citation  for  7  CFR 
part  11 16.  continues  to  read  as  follows: 

Authc  rity:  Sees.  1-19, 48  Stat  31.  as 
amendei  I;  7  U.S.C  601-674. 

11106.3    [Suspended] 

2.  In  i  1106.3  the  phrase  "(except  to 
a  plant  '  is  suspended. 

Datedj  Jantiaiy  3. 1994. 
Patricia  lenieii. 
Acting  Assistant  Secretazy. 
IFR  Docj  94-420  Filed  1-7-94;  8:45  am] 
Mio-oa-p 


Comm4ditv  Credit  Corporation 
7  CFR  Nit  1464  ^ 

RINOSSi  ADS3 

TotMccjo;  Importer  Aseessments: 
EffectNsDate 

Commodity  Credit  Corporation, 
on:  interim  rule; 

SUmtUft:  This  document  contains  a 
correction  to  the  interim  rule 
concerning  tobacco  importer 
assessnients.  v«diich  was  pid)lished  on 
Thursday.  December  23. 1993.  at  58  FR 
68017.  pie  effective  date  was 
inadvertently  omitted  from  the  interim 
rule.  Tbjis  document  establishes  an 
effectiw  i  date  of  January  1, 1994,  for  the 
interim  rule. 
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EFFECTIVE  DATE:  The  eflk^ive  date  for 
the  interim  rule  published  at  58  FR 
68017  is  January  1, 1994. 
FOR  FURTHER  MFORMATION  CONTACT:  Gary 
W.  Wheeler,  Tobacco  Marketing 
Specialist,  Tobacco  and  Peanuts 
Division.  Agricultural  Stabilization  and 
Conservation  Service.  United  States 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington.  DC  20013-0215. 
telephone  202-720-7562. 

Signed  in  Washingtoo,  DC.  on  January  4. 
1994. 

Grant  BuBlrock, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

[FR  Doc.  94-448  Filed  1-7-94;  8:45  am] 
BILUNQ  CODE  34t«-e8-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  No.  4  and  16] 
RINO96O-AB00 

Federal  OM-Age,  Survivors  and 
Disability  fnsufsnce  and  Suppiementai 
Security  Income;  Listing  of 
Impairments— Respiratory  System 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Correction  to  final  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  published 
Thursday.  October  7. 1993  (58  FR 
52346).  The  rules  revised  the  criteria  in 
the  Listing  of  Impairments  (the  listings) 
that  we  use  to  evaluate  respiratory 
impairments  for  adults  and  children 
who  claim  Social  Security  benefits  or 
supplemental  seciirity  income  payments 
based  on  disability  imder  titles  II  and 
XVI  of  tiiie  Social  Security  Act 
EFFECTIVE  DATE:  October  7. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Bond,  Office  of  Regulations. 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore.  MD 
21235,  (410)  985-1794. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rules  that  are  the  sxibject  of 
these  corrections  revised  the  respiratory 
listings  to  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  respiratory  impairments. 

The  final  rules,  as  published,  contain 
a  number  of  errors  and  omissiiuu  in 
several  tables  and  cross-refarenoes 
which  require  correction. 


Accordingly,  the  publication  on 
October  7, 1993,  of  the  final  rules, 
which  were  the  subject  of  FR  Doc.  93- 
24238,  is  corrected  as  follows: 

Appendix  1    (Amended] 

1.  On  page  52361,  in  the  first  column, 
in  listing  3.00E,  the  first  sentence  after 
the  introductory  text  is  corrected  by 
adding  the  words  "and  paragraph  A  of 
3.04"  afier  the  words  "paragraph  A  and 
B  of  3.02". 

2.  On  page  52361,  in  the  third 
column,  in  listing  3.00E,  the  first 
sentence  of  the  last  paragraph  is 
corrected  by  adding  the  words  "and 
3.04"  after  the  words  "in  3.02". 

3.  On  page  52364,  in  the  second 
column,  in  listing  3.04C.,  in  table  IV,  the 
last  entry  in  the  second  column,  "71  or 
less",  is  corrected  to  read  "71  or  more". 

Dated:  December  21, 1993. 
Neil  J.  Stiilman, 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

IFR  Doc.  94-221  Filed  1-7-94;  8:45  am] 

BILUNO  CODE  419»-3»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

(FRL-482^-6] 

South  Dakota;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  South  Dakota  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  South  Dakota's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  South  Dakota's  hazardous  waste 


program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  South  Dakota's  hazardous 
waste  program  revisions.  South  Dakota's 
application  for  program  revision  is 
available  for  puolic  review  and 
comment. 

DATES:  Final  authorization  for  South 
Dakota  shall  be  effective  March  11, 
1994,  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  South  Dakota's  program  revision 
application  must  be  received  by  the 
close  of  business  February  9, 1994. 
ADDRESSES:  Copies  of  South  Dakota's 
program  revision  application  are 
available  during  regular  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Division  of  Environmental 
Regulation,  Department  of  Water  and 
Natural  Resources,  Office  of  Waste 
Management,  319  S.  Coteau,  Pierre, 
South  Dakota  57501,  phone:  605/773- 
3153  and  U.S.  EPA  Region  Vin  Library, 
999  18th  Street,  suite  144,  Denver,  CO 
80204-2466,  Phone  303/293-1444. 
Written  comments  should  be  sent  to: 
Marcella  DeVargas  (HWM-WM).  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2466,  Phone  303/293-1670. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marcella  DeVargas,  Waste  Management 
Branch,  U.S.  EPA,  999  18th  Street,  suite 
500,  Denver,  CO  80202-2466.  Phone: 
303/293-1670. 

SUPPLEMENTARY  INFORMATION 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
CRCRA"  or  the  "the  Act"),  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 

Provisions 


State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occtir.  Most  commonly.  State  program 
revisions  are  necessitated  by  dianges  to 
EPA's  regulations  in  40  CFR  pans  124, 
260  through  268  and  270. 

B.  South  Dakota 

South  Dakota  initially  received  final 
authorization  in  November  1984. 
Revisions  to  the  program  were  approved 
on  June  17, 1991.  June  29. 1992,  and 
September  8. 1993. 

EPA  has  reviewed  South  Dakota's 
application,  and  has  made  an  immediate 
final  decision  that  South  Dakota's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
South  Dakota.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  February  9, 1994. 
Copies  of  South  Dakota's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  South  Dakota's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either:  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

A  draft  application  was  submitted  on 
April  30, 1993.  The  State  of  South 
Dakota  addressed  all  of  EPA's  concerns 
prior  to  submittal  of  the  final 
application.  Thus,  the  South  Dakota 
program  is  granted  immediate  final 
authorization  for  the  provisions  in  the 
following  Table. 


Federal  Register  reference 

1.  Usting  of  Spent  Pickle  Liquor,  51  FR  19320.  5/28/86 

2.  LiabWy  Coverage-Corporate  Guarantee,  51  FR  25350,  7/11/86 _ „ „ 

3.  Standards  for  Hazardous  Waste  Storage  and  Treatment  Systems,  51  FR  25422,  7/14/86,  51  FR  29430.  8/ 
15/86 

4.  Corrections  to  List  of  Commercial  Chemical  Products  and  Appendix  VIII  Constituents,  51  FR  28296,  8/6/86  .. 

5.  Biennial  Report  Correction.  51  FR  8/8/86 

6.  Exports  of  Hazardous  Waste.  51  FR  28664,  8/8«6 „ 

7.  Standards  for  Generators.  51  FR  35190. 10/1/86 

8.  Listing  of  EBOC,  51  FR  37725,  10/24/86 „ _ 


State  authority 


74:28:22:01 
7428:25:01,7458:28:01 

74:2851:02.742822:01, 

74:28:23:01,  74:28:25:01, 
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742822:01,  7428:23:01. 

7428:24:01 

742823:01 
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9.  Revised  Manual  SW-846;  Amerxted  IntaxporatJon  by  Reference.  52  FR  8072.  3/16/87 

10.  Ctosure/Post-cJosure  Care  for  Interim  Status  Surface  Irrjxwndnients,  52  FR  8704. 3/19/87 

1 1 .  Definition  of  Solid  Waste;  Technical  Corrections.  52  FR 

12.  Amendments  to  Part  B  Information  Requirements  for 
9/87  .-. 
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reference 


21306,6/5/87 
Ditoosal  Facilities,  52  FR  23447.  6/22/87.  amended  9/ 


13.  List  (Phase  I)  of  Hazardous  Constituents  for  Ground-W^ter  Monitoring.  52  FR  25942.  9/9/87  .... 

14.  Identification  and  Listing  of  Hazardous  Waste,  52  FR  2^)12,  7/10/87 

15.  Exception  Reporting  for  SmaD  Quantity  Generators  of  Hazardous  Waste,  52  FR  35894.  9/23/87 

16.  Liability  Requirements  for  Hazardous  Waste  Fac»lities;  Qofporate  Guarantee,  52  FR  44314  1 1/18/87 

17.  HSWA  Codification  Rule  2  52  FR  45788.  12/1/87  


18.  Hazardous  Waste  Miscelianeous  Units.  52  FR  46946. 

19.  Technical  Corrections:  Identification  and  Listing  of 

20.  Identification  and  Listing  of  Hazardous  Waste;  Technica 

21.  Farmer  Exemption;  Technical  Corrections.  53  FR  27164 


22.  Identification  and  Listing  of  Hazardous  Waste;  Treal 

23.  Hazardous  Waste  Management  System;  Standards  for 


1 1/1 0«7 „ „ 

Waste.  53  FR  13382,  4/22/88 
Correction.  53  FR  27162.  7/19/88  . 
7/19/88 


Hazardous 


Studies  Sample  Exemption.  53  FR  27290.  7/19/ 
Waste  Tanio.  53  FR  34079,  9(2«B8"....... 


24.  Identification  and  Listing  of  Hazardous  Waste;  Designation  of  Reportable  Quantities.  53  FR  35412.  9/13/88 

25.  Pemfiit  Modification  fex  Hazardous  Waste  Management  Facilities  53  FR  37912,  9/28/88.  amended  10/24/88 

26.  Statistical  Methods  for  Evaluating  Ground-Water  Utonitoilng  DA,  53  FR  39720,  10/1 1/88 

27.  Identification  and  Listing  o«  Hazardous  Waste;  Removal  of  Iron  Dextran  from  List  of  Haziarelous  Wastes  53 
FR  43878. 10/31/88 

28^  ldef*fication  and  Listing  o*  Hazardous  Waste;  Removal  )of  Strontium  Sulfide  from  List,  53  FR  43881. 10/31/ 


State  authority 


.  uima „. 

and  Operators.  54  FR  615. 1/9/89 
Permits.  54  FR  4288, 1/30/89 


29.  Standards  tor  Ganecators  of  Hazardous  Waste.  53  FR 

30.  Hazardous  Waste  Misc.  Units  Standards  Applicable  to 

31 .  Amendment  to  Requirements  for  Hazardous  Waste  li 

32.  Mining  Waste  Exclusions  54  FR  36592.  9/1/89 ^_.._ 

33.  Testing  and  Monitoring  Activities,  54  FR  40260. 9/29/89L„ __ 

34.  Reportable  Quantity  A<^ust  Methyl  Bromide  Production  Wastes.  54  FR  41402.  ia«i^  . 

35.  Reportable  Quantity  Adjust  54  FR  50968. 12/11/89  ._.„,.„ 

36.  Changes  to  Part  124  48  FR  14146. 4/1/83,  amended  6/30/83.  7/26163,  fl/2&^.  1/4?89~ 

37.  Mining  Waste  Exclusion  II  55  FR  2322.  1/23/90 

38.  ModHication  of  F019  Listing  55  FR  5340. 2/14/90 

39.  Testing  and  Monitoring  Activities;  Technical  Correction 

40.  Listing  of  1.1-<Smethy1hydrazine.  Production  Wastes  55 

41.  Criteria  for  Listing  Toxic  Wastes;  Tech.  AmenL  55  FR 

42.  HSWA  Codification  Rule  Double  Liners.  Conection,  55  . 

43.  Organic  Air  Emission  Standards,  for  Process  Vents  and 


C  Decision 

I  conclude  that  South  Dakota's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Dakota  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

South  Dakota  has  not  requested 
authorization  to  operate  its  hazardous 
waste  program,  as  revised,  in  "Indian 
Country"  as  defined  in  18  U.S.Q  1151. 
Accordingly,  today's  decision  to  grant 
South  Dakota  final  hazardous  waste 
authorization,  as  revised,  does  not 
extend  to  Indian  Country.  The 
Environmental  Protection  Agency 
retains  all  hazardous  waste  authority 


IR 
11726 

Equipment  Leaks,  55  FR  25454, 6/21/90 


FR  8948. 3/9/90 
18496.  5/2/90  .. 

.  5/4«0 

19262.5/91^ 
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under  RC  lA  which  applies  to  "Indian 
Country"  in  South  EMiota. 

South  I  lakota  now  has  responsibility 
for  permi  ting  treatment,  storage,  and 
disposal  mcilities  within  its  borders  and 
carrj'ing  dut  other  aspects  of  the  RCRA 
program,  kubject  to  the  limitation  of  its 
revised  piogram  application  and 
previously  approved  authorities.  South 
Dakota  alfo  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  issue 
orders  under  sections  3008.  3013.  and 
7003  of  RCRA. 

South  Dakota  has  agreed  to  submit  a 
draft  appl  ication  for  RCRA  cluster  1  and 
land  disp  >sal  restriction  rules  by 
Decembei  31. 1993.  a  draft  appUcation 
for  RCRA  cluster  2  by  December  31, 


1994.  Final  applications  will  bo 
submitted  within  60  working  days  of 
receipt  of  EPA's  comments  on  the  draft 
application.  The  State  has  agreed  to 
submit  a  final  application  for  the  TC 
rules  within  six  months  of  EPA's 
decision  on  the  proposed  rule 
(December  24. 1992)  to  suspend  the 
Toxicity  Characteristics  rule  (Hazardous 
Waste  Codes  D018  through  D043). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
order  12866. 
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Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  South  Dakota's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
h^a^ous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subiacts  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  Thia  notice  is  issued  under  the 
authority  of  sectioat  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  m 
amended  42  U.SXl  6912(a).  6926. 6974(b). 

Dated:  December  28, 1993. 
lack  W.  McGraw. 
Acting  Regioaal  Administrator. 
[FR  Doc.  94-104  Filed  1-7-94: 8:45  am] 
Biuma  CODE  (sto-io-p 


GENERAL  SERVICES 
AOIMNISTRA-nON 

41CFRPwt10S-67 

Collection  of  Dabtt  by  Federal  Tax 
Rafund  Offaat 

agency:  General  Services 
Administration. 
ACTION:  Final  rule. 


90l<MAnY:  Tills  docummt  amends  the 
General  Services  Admhiistratlon  (GSAJ 
Regulations  by  adding  procedures  to 
implement  the  Federal  Tax  Refund 
Offset  Program  in  GSA.  Participation  in 
the  program  is  mandated  by  the  Cash 
Management  Improvement  Act 
amendments  of  1992.  TTie  GSA  expeOs 
to  improve  the  collection  of  delinquent 
debts  due  the  agency  by  participation  In 
the  Federal  Tax  Refund  Offset  Program. 
EFFECTIVE  DATE:  January  10. 1994. 

FOR  FURTHER  INFORMATION  COMTACT: 

Bemle  Kanzler.  Office  of  Finance. 
Financial  Information  Control  Division 
(BCD).  (202-501-2923). 
SUPPLBIENTAirr  INRMMATION:  The 
General  Services  Administratico  (GSA) 


has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  fE.O.)  12866  of 
September  10, 1993,  because  it  is  not 
likely  to  result  in  an  economic  impact 
exceeding  $100  million  or  more,  to  have 
a  material  adverse  effect  on  the 
economy,  environment  or  safety,  to 
interfere  with  the  actions  of  anotl^r 
agency,  to  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  to  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  E.0. 12866. 
Therefore,  a  regulatory  assessment  has 
not  been  prepared.  GSA  has  based  all 
administrative  decisions  imderiying  this 
rule  on  adequate  information 
concerning  (he  need  for  and  the 
consequence  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rub  outweigh  the 

Ktential  costs;  has  maximized  the  net 
nefits;  and  has  chosen  the  altemative 
approach  involving  the  least  net  cost  to 
society. 

Regalatory  Flexibility  Act 

The  General  Services  Administration 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act.  5 
U.S.Q601et8eq.). 

List  of  Sobjects  in  41  CFR  Part  105-57 

Administrative  practice  and 
procedure.  Qaims,  Income  taxes. 

Accordingly.  41  CFR  diapter  105  is 
amended  by  adding  part  105-57  to  read 
as  follows: 

PART  10S-57— COLLECTION  OF 
DEBTS  BY  TAX  REFUND  OFFSET 

10S-S7.00t    Purpose. 
105-S7.002    Applicability  and  scope. 
105-57.003    Administntlve  charges. 
105-57.004    Ressonable  attempt  to  noftify. 
lOS-57.005    Notice  requirement  be6ire 

ofEseL 
105-57.006    Consideration  of  evidence. 
105-57.007    Change  in  conditions  after 

submission  to  IR5. 
Authority:  31  U.SXl  3720A 

f105-57J»1    Purpeaa. 

This  part  establishes  procedures  for 
the  General  Services  Administration 
(GSA)  to  refar  past  tlue  debts  to  the 
Internal  Revenbe  Service  (IRS)  for  ofbet 
against  income  tax  refunds  of  taxpayers 
owing  debts  to  GSA. 

f10S-57.002   AppHcabllhyandacapa. 
(a)  This  part  implements  31  U.S.C 
3720A  which  authorizes  ths  IRS  to 
reduce  a  tax  refund  by  the  amount  of  a 


past  due  legally  enforceable  debt  owed 
to  the  United  States. 

(b)  For  purposes  of  this  section,  a  past 
due  legally  enforceable  debt  referable  to 
the  IRS  is  a  debt  which  is  owed  to  the 
United  States  and: 

(1)  Has  been  delinquent  for  at  least 
three  months  but,  except  in  the  case  of 
a  judgment  debt,  has  not  been 
delinquent  more  than  ten  years  at  the 
time  the  offset  is  made; 

(2)  With  respect  to  which,  GSA  has 
given  the  taxpayer  at  least  60  days,  from 
the  date  of  notification,  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past  due  or  legaHy  enforceable,  has 
considered  such  evidence,  and  has 
determined  that  the  debt  is  past  due  and 
legally  enforceable; 

(3)  Cannot  be  currently  collected 
puirsuant  to  the  salary  oBsel  provisions 
ofS  U.S.C.  5514(a)(1); 

(4)  Cannot  be  currently  collected 
pursuant  to  the  administrative  ofEset 
provisions  of  31  U.S.C.  3716; 

(5)  Has  been  disclosed  by  GSA  to  a 
credit  reporting  agency,  including  a 
consumer  reporting  agency  as 
authorized  by  31  U.S.C  3711(f): 

(6)  With  respect  to  which,  GSA  has 
notified,  or  has  made  a  reasonable 
attempt  to  notify,  ths  taxpayer  that  the 
debt  is  past  due  and,  imless  repaid 
within  60  days  thereafter,  will  be 
referred  to  the  IRS  for  offset  against  any 
income  tax  refunds  due  the  taxpayer; 

(7)  Is  at  least  $25.00; 

(8)  All  other  requirements  of  31  U.S.C. 
3720A  and  the  Department  of  the 
Treasury  regulations  relating  to 
eligibility  of  a  debt  for  tax  refund  offset, 
at  26  CFR  301.6402-6T,  have  been 
satisfied. 

1105-57.003    Admlnistrativaehargaa. 

All  administrative  charges  incurred  in 
connection  with  the  referral  of  debts  to 
the  IRS  will  be  added  to  the  debt,  thus 
increasing  the  amount  of  the  o^t. 

1105-67.004    RaaaonaMa  attempt  to  iM«Ny. 

In  order  to  constitute  a  reasonable 
attempt  to  notify  the  debtor,  GSA  must 
have  used  a  mailing  address  for  the 
debtor  obtained  from  the  IRS  pursuant 
to  the  Internal  Revenue  Code,  26  U.S.C 
6103  (m)(2)  or  (m)(4),  within  one  year 
preceding  die  attempt  to  notify  the 
debtor. 

1105-670)05    Nonce  raqukwnwit  before 


The  notification  provided  by  GSA  to 
the  debtor  will  inform  the  debtor  how 
to  go  about  presenting  evidence  to  GSA 
that  all  or  part  of  the  debt  is  either  not 
past  due  or  is  not  legally  enforceable. 
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{106-67.006    Consktoration  of  evidence. 

Evidence  submitted  by  the  debtor  will 
be  considered  by  officials  or  employees 
of  GSA.  Any  determination  that  an 
amount  of  such  debt  is  past  due  and 
legally  enforceable  will  be  made  by  such 
officials  or  employees.  Evidence  that  the 
debt  is  affected  by  a  bankruptcy 
proceeding  involving  the  debtor  shall 
bar  referral  of  the  debt. 

S 1 05-67.007    Change  in  conditions  after 
submission  to  IRS. 

If  the  amount  of  a  debt  is  reduced 
after  submission  by  GSA  and  offset  by 
IRS,  GSA  will  refund  to  the  debtor  any 
excess  amount  and  will  promptly  notify 
IRS  of  the  refund.  GSA  will  also 
promptly  notify  the  IRS  if,  after 
submission  of  a  debt  to  the  IRS  for 
offset.  GSA: 

(a)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
submitted; 

(b)  Receives  a  payment  or  credits  a 
payment  to  an  account  submitted:  or 

(c)  Receives  notification  that  the 
debtor  has  filed  for  bankruptcy  under 
Title  11  of  the  United  States  Code  or  has 
been  adjudicated  bankrupt  and  the  debt 
has  been  discharged. 

Dated:  November  30,  1993. 
Dennis }.  Fischer, 
Chief  Financial  Officer. 
(FR  Doc.  94-11  Filed  1-7-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405, 410, 413,  and  414 

[BPD-737-F] 
RIN  093a-AF54 

Medicare  Program;  Coverage  of 
Epoetin  (EPO)  Used  by  Competent 
Home  Dialysis  Patients 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  adopts  as  final 
the  interim  final  rule  that  provided  for 
Medicare  coverage  of  EPO  used  by 
ESRD  beneficiaries  who  dialyze  at  home 
and  are  competent  to  use  the  drug 
without  medical  or  other  supervision 
and  established  criteria  for  selection  of 
patients  that  can  be  considered 
"competent"  and  for  monitoring  of  the 
patients  who  are  selected.  It  also  makes 
minor  changes  in  response  to  public 
comments  on  the  interim  rule. 

The  interim  rule  was  necessary  to 
implement  section  4201(d)(1)  of  the 


Omr  ibus  Budget  Reconciliation  Act  of 

199C  (OBRA  '90).  The  purpose  of  the 

amei  idments  is  to  facilitate  use  of  EPO 

at  he  me,  while  ensuring  that  such  use 

of  the  drug  is  safe. 

EFFECTIVE  DATE:  These  rules  are  effective 

on  February  9, 1994. 

FOR  fURTHER  INFORMATION  CONTACT: 

Jackie  Sheridan,  (410)  966-4635. 

SUPP  .EMENTARY  INFORMATION: 

I.  Ba  :kground 

Ch  ronic  renal  failure  (CRF)  is  a 
prog  essive  and  usually  irreversible 
declfcie  in  kidney  function  that  does  not 
alwavs  require  regular  dialysis. 
However,  CRF  patients  who  have  end- 
stage  renal  disease  (ESRD)  do  require  a 
regular  course  of  dialysis  or  kidney 
trans>lantation  in  order  to  sustain  life. 

Se  :tion  2991  of  the  Social  Security 
Ame  idments  of  1972  (Pub.  L.  92-603) 
estaqlished  the  Medicare  ESRD  benefit 
by  extending  coverage  to  any  individual 
who  requires  either  dialysis  or 
transplantation  and  meets  the  following 
requ  rements: 

•  s  fully  or  currently  insured  or 
entit  ed  to  monthly  benefits  under  title 
II  of  he  Social  Security  Act;  or 

•  s  the  spouse  or  dependent  child  of 
the  i  isured  or  entitled  individual. 

Tt  e  methods  and  amounts  of  payment 
for  SI  irvices  to  ESRD  patients  have 
chan  ;ed  over  the  years  and  are  currently 
set  f(  rth  in  §§  410.50,  410.52.  and 
413.  70-^13.179  ofthe  HCFA  rules. 
Law  and  program  policy  have  moved 
over  the  years  towards  encouraging 
great  er  use  of  self-dialysis  and  home 
dial]  sis. 

Or  June  1, 1989,  the  Food  and  Drug 
Adninistration  (FDA)  approved  the 
generic  drug  epoetin  which  we 
com;  tionly  refer  to  as  "EPO".  EPO  is  a 
steri  e,  colorless,  preservative-free, 
liquj  i,  biologically  engineered  protein 
that  itimulates  the  bone  marrow  to 
mak(  I  new  red  blood  cells.  EPO  may  be 
cove  "ed  under  the  Medicare  program 
whev  used  to  treat  anemia  associated 
withchronic renal  failure.  Most  chronic 
renal  failure  patients  are  anemic 
because  their  kidneys  are  imable  to 
produce  sufficient  amounts  of  a 
substance  called  erythropoietin. 

Patients  with  chronic  renal  failure 
include  those  who  require  renal  dialysis 
and  fre  eligible  for  Medicare  under  the 
end-itage  renal  disease  (ESRD) 
provisions  of  the  law.  In  Accordance 
with  the  labeling  approved  by  the  FDA, 
EPO  may  be  administered  either 
intra  i/enously  or  subcutaneously  for  the 
treat  nent  of  anemia  associated  with 
chro  lie  renal  failure  or  anemia  induced 
by  tl  e  drug  AZT  used  by  patients  with 
the  I  TV  virus.  Individuals  with  chronic 


renal  failure  use  the  drug  to  elevate  or 
maintain  the  red  blood  cell  level  (as 
measured  by  the  hematocrit  or 
hemoglobin  level)  and  to  decrease  the 
need  for  blood  transfusions.  Chronic 
renal  patients  considered  for  initiation 
of  EPO  therapy  should  generally  have  a 
hematocrit  of  less  than  30%. 

In  July,  1989,  we  issued  instructions 
in  the  Provider  Reimbursement 
Manual— Part  1  (Chapter  27,  Transmittal 
11)  authorizing  Medicare  contractors  to 
start  paying  for  the  drug  EPO,  as  of  June 
1, 1989.  Coverage  instructions  were 
issued  in  November  1989  in  the 
Intermediary  Manual — Part  3 
(Transmittal  1449),  Carriers  Manual — 
Part  3  (Transmittal  1329),  Hospital 
Manual  (Transmittal  576)  and  the  Renal 
Dialysis  Facility  Manual  (Transmittal 
42).  The  effective  date  of  the  coverage 
instructions  was  also  June  1, 1989.  The 
Medicare  regulations  were  not  amended 
at  that  time. 

Before  enactment  of  Public  Law  101- 
508  (OBRA  '90),  home  use  of  EPO  was 
not  covered.  For  patients  who  dialyzed 
at  home  to  receive  Medicare  payment 
for  EPO,  the  drug  had  to  be 
administered  either  in  an  ESRD  facility 
or  as  a  service  "incident  to"  a 
physician's  professional  services. 

II.  Statutory  Provisions 

Section  4201(d)(1)  of  OBRA  '90 
amended  section  lB61(s)(2)  of  the  Act 
by  adding  a  new  subparagraph  (Q) 
that— 

•  Provides  for  coverage,  effective  July 
1. 1991,  of  EPO  that  is  used  by  home 
dialysis  patients  who  are  competent  to 
use  the  drug  without  medical  or  other 
supervision  and  for  coverage  of  items 
related  to  administration  of  the  drug; 
and 

•  Requires  the  Secretary  to  establish 
by  regulation  methods  and  standards  for 
the  safe  and  effective  use  of  the  drug  at 
home. 

Section  4201(c)  of  that  same  law 
provided  for  payment  for  EPO  furnished 
to  ESRD  patients  by  Medicare  approved 
dialysis  facilities  to  be  made  at  the  rate 
of  $11  per  1,000  units,  rounded  to  the 
nearest  100  units,  effective  January  1, 
1991.  Section  13566  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA  '93,  Pub.  L  103-66)  sets  the  rate 
at  $10  per  1.000  units  effective  January 
1, 1994. 

Typically,  EPO  is  administered  at  the 
end  of  the  dialysis  treatment.  Therefore, 
unless  medical  documentation  shows 
that  it  is  necessary  to  administer  EPO  at 
a  time  other  than  during  dialysis, 
payment  for  patients  who  dialyze  at  a 
fccility  is  made  only  to  the  facility. 

The  change  made  by  section  13555(b) 
of  OBRA  '93,  which  provides  for 
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coverage  of  EPO  self-administered  by 
any  dialysis  patient  (not  limited  to  those 
who  dialyze  at  home)  will  be  . 

implemented  by  separate  regulations. 

For  home  use  of  EPO  supplied  to  a 
home  dialysis  patient  competent  to 
adminirter  tiie  drug  without  medical 
supervision^  HCFA  pays  only  a 
Medicare  approved  dialysis  facility  or  a 
supplier  of  home  dialysis  equipment 
and  supplies,  if  the  patient  obtains  the 
drug  directly  from  the  supplier.  In  either 
case,  payment  for  home  use  of  HKi  is 
made  at  the  rate  described  above. 

If  a  home  patient  is  competent  to  use 
EPO  without  supervision  and  the  drug 
has  been  prescribed,  generally  the 
patient's  dialysis  facility  would  furnish 
it  If  a  physician  administers  EPO  to  the 
patient,  it  should  t>e  the  physician  who 
receives  the  Monthly  Capitation 
Payment  (MCP)  for  furnishing  the 
beneficiary's  renal-related  services.  If  a 
physician  other  than  the  MCP  physician 
furnishes  EPO.  this  physidan  must  look 
to  the  MCP  physician  for  payment  for 
EPO  administration.  In  this  latter  case. 
HCFA  pajrs  on  a  reasonable  charge  basis 
for  the  diiig,  but  makes  no  additional 
payment  to  the  physician  for 
administration. 

HCFA  vrill  announce  annually,  for 
public  comment,  whether  an  update  in 
the  EPO  allowance  is  appropriate.  By 
statute,  any  increase  will  not  exceed  the 
percentage  increase  (if  any)  in  the 
implicit  price  deflator  for  the  gross 
national  product  for  the  second  quarter 
of  the  preceding  year  over  the  implicit 
price  deflator  for  the  second  quarter  of 
the  second  preceding  year. 

of  the  Interim  Final  Rule 


IILPro' 

In  the  interim  final  rule  with 
comment  period,  published  on 
September  4, 1991.  we  made  the 
chanses  discussed  below: 

A.  Maior  changes. 

We  amended  subpart  U  of  part  405  of 
the  HCFA  rules,  which  sets  forth  the 
conditions  for  coverage  of  services 
furnished  to  ESRD  beneficiaries,  as 
followr 

1.  Patient  selection. 

To  ensure  the  safe  and  effective  use  of 
EPO  hv  home  dialysis  patients,  %ve 
amended  S  405.2163  to  require  that  the 
patient's  dialysis  facility  or  the 
physidan  responsible  for  all  dialysis- 
related  services  make  a  comprehensive 
assessment  of  the  patient  and  the 
patient's  needs  at  the  time  of  selection 
for  EPO  therapy. 

We  emphasizBd  diat  proper  patient 
selection  is  neoessaiy  for  a  safe. 
efXactive  program  of  EPO  therapy  at 
home.  It  is  neceatary  for  the  dialysis 
fadlity  or  the  physician  responsible  for 
all  dialyris-ielated  services  to  assess— 


•  Whether  the  patient  will  actually  be 
able  to  administer  the  drug  or  have 
available  the  necessary  assistance  Erom 
a  care-given  and 

•  Whether  the  patient  complies  with 
certain  elements  necessary  for 
successful  H»0  therapy. 

Accordingly,  we  required  that,  in 
order  to  be  seleded  for  home  use  of 
EPO,  a  patient  must — 

•  Be  a  home  dialysis  patient  (either 
peritoneal  or  hemodialysis  method). 

•  Have  a  hematocrit  (or  comparable 
hem(^obin)  of  less  than  30  percent 
unless  medical  documentation  justifies 
a  patient's  need  for  EPO  with  a 
hematocrit  higher  than  30  percent.  For 
example,  a  patient  with  severe  angina, 
severe  pidmonary  disease,  or  severe 
hypotension  may  require  EPO  to 
prevent  adverse  symptoms  even  thou^ 
the  patient  has  a  higher  hematocrit. 

•  Be  under  the  care  of  the  physician 
who  is  responsible  for  the  dialysis- 
related  services  and  who  prescribes 
EPO,  and  under  the  care  of  the  renal 
dialysis  fadlity  that  establishes  the  plan 
of  cara  for  the  services  and  monitors  the 
progress  of  the  home  EPO  therapy. 

•  Be  trained  by  the  facility  to  Inject 
EPO  or  have  an  appropriate  caregiver 
who  is  trained  to  inject  EPO. 

In  addition,  as  part  of  the  assessment* 
we  required  the  following: 

a.  The  patient's  hematocrit  (or 
hemoglobin),  serum  iron,  transferrin 
saturation,  senun  fenitin.  and  blood 
pressure  roust  be  measured. 

b.  An  appropriate  protocol,  developed 
by  the  patient's  physidan  or  fadlity  and 
indudlng  monitoring  of  blood  pressure, 
must  be  given  to  the  patient  for  the  safe 
and  effective  use  of  the  drug. 

c.  The  patient  must  be  capabfe  of 
performing  self -administration  of  EPO. 
be  able  to  leem  aseptic  technique,  and 
be  able  to  read  the  drug  labeling,  or 
must  have  a  primary  care-giver  who  can 
perform  these  tasks. 

d.  The  patient  must  be  able  to  adhere 
to  a  disdplined  medical  regimen. 

2.  Patient  care  plan. 

To  ensure  adequate  monitoring  of 
home  EPO  therapy,  we  amended 
§  405.2137(b)  to  add  a  new  paragraph 
(b)(7)  which  requires  that  the  patient 
plan  for  a  home  dialysis  patient  tvho 
uses  EPO  in  the  home  include  the 
following: 

•  Review  ofdiet  and  fluid 
modifications  to  monitor  iron  stores  and 
hypericalemia  related  to  dietary 
indiscretion  or  elevated  blood  pressure. 

•  Reeraluation  of  the  patient's 
dialysis  prescription  tal±ig  into  account 
the  patient's  increased  appetite  and  red 
blood  cell  volume. 


•  A  method  of  teaching  the  patient  to 
identify  the  signs  and  symptoms  of 
hypotension  and  hypertension. 

•  The  decrease  or  discontinuance  of 
EPO  if  hypertension  is  uncontrolled. 

•  A  method  of  followup  on  blood 
v/otk  and  a  means  to  keep  the  physician 
informed  of  the  results. 

3.  Other  concerns. 

In  order  to  minimize  possiMe  abuse  of 
EPO.  we  revised  %  405.2163(g)(4)  to 
require  that  the  physidan  or  fadlity 
ensure  that  "on  hand"  EPO  is  limited  to 
a  two-month  supply. 

We  also  requested  the  public's  views 
and  suggestions  regarding  this  policy, 
and  any  other  issues,  including  whether 
it  is  necessary  to  impme  special  storage 
requirements  for  safe-keej^  of  EPO. 
considering  that  the  drug  cmtains  no 
preservatives  and  that  its  presence 
mi^t  entail  possible  risks  tt^ihildren  in 
the  household. 

B.  Other  minor  dianges. 

We  also  made  minor  changes  to 
codify  in  the  rules  the  coverage  of  EPO 
in  general  and  to  refled  the  expansion 
of  that  coverage  to  indude  EPO  used  at 
home  by  home  dialysis  patients.  (As 
explained  in  the  "BackjpT>und'*  sedion 
of  the  preamble  to  the  Interim  rule, 
previous  coverage  of  EPO  was 
implemented  through  general 
instrudions  issued  by  HCFA,  but  nOt 
refleded  in  the  rules.) 

Section  410.10    We  amended  this 
section  to  show  that  EPO  used  at  home 
by  home-dialysis  patients  is  now 
covered  as  one  of  the  services  included 
in  "Medical  and  other  health  services", 
as  defined  in  section  1861(8)  of  the 
Sodal  Security  Ad. 

Section  410.29    We  amended  this 
section  to  show  that  EPO  may  be 
covered  as  an  exception  to  the  general 
exclusion  of  drugs  that  may  be  self- 
administered. 

Section  410.50    We  amended  this 
section  to  show  that  medically 
necessary  drugs  and  biologicals  are 
covered  as  part  of  institutional  dialysis 
services  fomished  in  a  dialysis  facility. 
(H*0  covered  as  a  dialysis  fadlity 
service  is  paid  as  an  add-on  to  the 
fadlity  payment  rate.) 

Section  410.52    We  amended  this 
section  to  show  that  EPO  for  use  by 
competent  patients  in  the  home  is  now 
induded  in  the  scope  of  ESRD  services 
furnished  in  the  patient's  home. 

Section  413. l70laUl)    We  amended 
this  section  to  update  the  cross 
references  to  the  ESRD  program 
coverage  provisions  in  die  regulations. 
Section  413.1 70(c)   We  added  a  new 
paragraph  (c)(6)  to  describe 
reimbursement  for  EPO  when  it  t» 
furnished  by  a  Medicare-approved 
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dialysis  facility  or  a  supplier  of  home 
dialysis  equipment  and  supplies. 

Sections  41 4.300  and  41 4.335    We 
added  a  new  paragraph  (d)  to  §414.300 
and  a  new  §414.335  to  specify  method 
of  payment  for  EPO  that  the  beneficiary 
obtains  directly  from  a  supplier  of  home 
dialysis  equipment  and  supplies. 

TV.  Discussion  of  Clonunents 

We  received  fifteen  letters  of 
comment  from  two  nephrologists,  three 
renal  dietitians,  three  nephrology 
nurses,  two  dialysis  centers,  two 
professional  associations,  one  home 
health  agency,  one  medicare  carrier,  and 
one  law  firm. 

A.  PatienUSeJection 

Comment:  Two  commenters,  both 
nephrologists,  recommended  that  EPO 
be  given  for  patients  with  hematocrits 
greater  than  30  percent,  even  up  to  35 
percent.  One  of  the  commenters  stated 
that  a  hematocrit  of  30  percent  is  not 
normal  ^^^d  that  in  a  male,  for  whom 
normal  hematocrit  would  be  closer  to  40 
percent,  a  30  percent  reading  means  that 
the  individual  is  functioning  at  three- 
quarters  of  his  or  her  ability  to  do 
exercises  as  well  as  other  things.  That, 
combined  with  the  chronic  lu^mic  state, 
which  all  dialysis  patients  have,  makes 
it  much  more  difficult  for  these  patients 
to  function  in  a  useful  manner.  The 
commenter  believes  hematocrits  closer 
to  35  percent  would  make  much  more 
sense  for  keeping  these  patients  in  a 
normal  state  and  making  them  generally 
much  more  functional.  The  other 
commenter  stated  that  his  dialysis 
center  is  not  required  to  justify 
continuation  of  EPO  to  patients  with 
hematocrits  of  up  to  35  percent. 
Commenters  asked  whether  justification 
would  be  required  each  month  or  a 
single  letter  of  justification  would 
suffice. 

Besponse:  The  drug  labeling  for  EPO 
recommends  dosage  to  maintain  a 
patient's  hematocrit  in  the  range  of  30- 
33  percent  (target  range)  with  a 
maximum  of  36  jaercent.  It  also  states 
that  the  dose  of  EPO  should  be  reduced 
when  theliematocrit  reaches  the  target 
range  of  30-33  percent  or  increases  by 
more  than  4  points  in  any  two-week 
period.  Therapy  with  EPO  can  result  in 
an  abnormal  increase  in  red  blood  cells 
if  the  hematocrit  is  not  carefully 
monitored  and  the  dose  appropriately 
adjusted. 

We  believe  we  are  justified  in 
requiring  a  hematocrit  of  less  than  30 
percent  for  initiation  of  EPO  therapy  at 
home.  Thirty  percent  is  the  low  end  of 
the  target  range.  Medical  review 
guidelines  in  the  manuals  used  by 
Medicare  intermediaries  and  carriers 


provide!  for  payment  of  subsequent 
claims  for  EPO  without  documentation 
of  medical  necessity  as  long  as  the 
hematocrit  is  below  36  percent.  We  have 
revisedjS  405.2163(g)(2)  to  clarify  that 
the  30  percent  hematocrit  threshold 
applies  only  to  initiation  of  EPO 
therapy; 

Comment:  One  commenter,  operating 
a  renal  pialysis  program  in  a  university 
hospital,  pointed  out  that,  due  to  the 
close  working  relationship  that  exists 
betweea  the  renal  physicians,  dialysis 
staff  and  outpatient  department,  a 
physicipn  may  order  EPO  for  an  ESRO 
patient^  note  Uiat  order  in  the  patient's 
chart,  atid  verbally  inform  the 
pharmacist  of  the  order  without 
providi  ig  a  written  prescription.  The 
comme  iter  believes  this  procedure  to  be 
the  nor  n.  However,  the  fiscal 
intermadiary  processing  those  claims 
will  not  pay  for  any  claims  for  which  a 
written  prescription  is  not  provided. 
The  coi  imenter  believes  this  process  to 
be  burqensome,  especially  since  the 
order  is  documented  in  the  patient's 
medical  chart.  The  commenter  also 
asked  whether  there  will  be  any  policy 
affectinc  refillable  prescriptions. 

Resppnse:  We  are  sympathetic  to  the 
concenis  expressed  by  the  commenter 
and  remain  sensitive  to  requirements 
that  mmr  appear  to  be  overly 
burdensome.  However,  we  believe  the 
intermediary  is  justiHed  in  requiring  a 
written  prescription.  While  in  the  case 
the  commenter  presented  it  might  seem 
to  creat  9  additional  paperwork,  a 
written  prescription  protects  the 
pharmi  cist  as  well  as  providing  a  basis 
for  pay  nent  by  the  intermediary.  The 
intermi  diary  or  carrier  has  discretion  to 
determ  ne  whether  to  require 
documi  sntation  on  refillable 
prescri  >tions  on  the  basis  of 
reasont  bleness  and  necessity. 

Comi  nen(:  The  same  commenter 
suggest  ed  that  we  establish  more 
specifii  guidelines  for  "regular 
monito  -ing"  of  patients  who  self- 
administer  EPO,  especially  with  regard 
to  maximum  hematocrit  readings.  Two 
comme  nters  recommended  including 
guideli  les  similar  to  those  in  the 
manufi  cturer's  labeling.  Two  other 
comme  nters  suggested  that  we  include  a 
mechai  lism  for  monitoring  patient 
compli  mce  such  as  the  completion  of  a 
patient  log. 

Resp  onse:  The  drug  labeling  for  EPO 
provides  general  therapeutic  guidelines 
with  regard  to  the^starting  dose  and 
maintenance  dose,  as  well  as  when  the 
dose  snould  be  reduced  or  increased. 
We  believe  the  labeling  provides 
adequaite  guidelines  and  that  physicians 
should  have  the  flexibility  to  interpret 
those  i  Liidelines  with  regard  to  their 
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patients.  Since  drug  regimens  will  vary 
depending  on  the  individual  patient's 
prescribed  plan  of  treatment,  we  do  not 
wish  to  be  overly  prescriptive  with 
respect  to  specinc  monitoring  protocols. 
We  have,  however,  revised  langi<age  at 
§405.2163(g)(2)(iii)  to  require  Oiat  the 
physician  follow  the  drug  labeling 
instructions  when  monitoring  the  EPO 
home  therapy  as  well  as  in  developing 
appropriate  protocols.  We  also  agree 
that  a  patient  log  is  a  valid  means  to 
monitor  compliance.  To  encourage  use 
of  that  mechanism  or  similar  effective 
mechanisms,  we  have  added  "(such  as 
a  patient  log)"  in  §  405.2137(b)(7). 

Comment:  One  commenter  asked 
what  type  of  medical  documentation 
will  be  required  to  support  payment  for 
occasional  use  of  EPO  prior  to  dialysis, 
required  because  of  temporary  patient 
weakness  or  a  low  hematocrit  reading. 

Response:  Medicare  eligibility  based 
on  ESRD  is  not  established  until  the 
patient  has  been  undergoing  routine 
dialysis  for  three  months  or  has  a 
kidney  transplant.  Thus  it  is  unlikely 
that  a  patient  undergoing  EPO  therapy 
before  dialysis  would  be  a  Medicare 
beneficiary.  However,  if  a  beneficiary 
whose  Medicare  eligibility  is  based  on 
age  or  disability  receives  EPO  for  either 
of  the  types  of  anemia  listed  on  the  drug 
labeling,  the  drug  may  be  covered  if 
furnished  "incident  to  a  physician's 
service".  Routine  documentation 
requirements  for  this  treatment  include 
appropriate  diagnostic  coding  on  the 
HCFA-1500  claim  form  filed  by  the 
physician. 

Comment:  One  commenter  stated  that 
the  rule  implies  that  home  dialysis 
patients  have  not  been  receiving  EPO 
and  that  the  need  for  EPO  must  be 
evaluated  for  each  patient.  The 
commenter  points  out  that  many 
patients  have  met  the  criteria  for  EPO, 
have  been  monitored  monthly  by 
appropriate  laboratory  tests  and 
frequent  blood  pressure  checks,  and 
may  already  have  been  determined  to 
have  hematocrits  within  the  target 
range.  The  commenter  recommended 
that  we  not  require  full  evaluation  of 
patients  who  are  already  on  EPO. 

Response:  We  realize  that  a  patient 
who  is  receiving  EPO  may  have  a 
hematocrit  within  the  target  range  of 
30-33  percent.  We  also  realize  that  any 
patient  considered  for  home  use  of  EPO 
would  be  under  the  care  of  a  physician 
who  furnishes  all  dialysis-related 
services.  We  assume  that,  in 
determining  whether  the  patient  is  an 
appropriate  candidate  for  home  use,  the 
physician  would  take  into  account  any 
previous  evaluations  and  whether  the 
patient  is  currently  receiving  EPO. 
Nevertheless,  we  continue  to  believe 


that  every  patient  must  be  evaluated 
before  being  approved  for  home  use  of 
EPO.  The  physician  may  base  the 
evaluation  in  part  on  information 
previously  obtained  in  the  course  of 
monitoring  dialysis,  but  must  also 
evaluate  other  factors,  such  as 
competence  to  inject  the  drug  and 
capacity  for  proper  storage  of  the  drug, 
that  are  not  pertinent  to  receiving  EPO 
in  a  fedlity  or  a  physician's  office. 

Conunent:  One  commenter  believes 
that  home  health  agencies  (HHAs) 
should  not  have  to  adhere  to  the 
standard  of  ensuring  that  the  two-month 
supply  limitation  is  met,  especially  in  a 
patient's  ovra  household.  The 
commenter  believes  that  such  a 
standard  could  impose  on  the  HHA 
inappropriate  and  unwarranted  liability, 
especially  since  EPO  is  a  drug  that 
allegedly  "may  be  abused."  The  same 
conunenter  also  requested  that  the 
phrase,  "in  the  judgment  of  the' home 
health  agency,"  be  inserted  after  the 
word  "paUent"  in  §  405.2163(g)(2)  to 
prevent  reviewing  agencies  from 
alleging  that  the  patient  did  not  have  the 
abilities  necessary  to  self-administer 
EPO. 

Response:  Under  §  405.2163  (g)(2)  and 
(h)(3),  the  patient's  physician  or  (Ualysis 
facility  (and  not  the  supplier)  is 
responsible  for  ensuring  that  the  patient 
is  capable  of  self-administering  the  drug 
and,  through  the  drug  prescriptions,  that 
the  amount  "on  hand"  does  not  exceed 
a  2-month  supply.  Accordingly,  if  an 
HHA  qualifies  to  be  a  supplier  of  home 
dialysis  eauipment  and  supplies,  that 
HHA  would  not  be  subject  to  the 
responsibilities  that  aroused  the 
commenter's  concern.  Ordinarily,  HHAs 
would  not  be  involved  in  monitoring 
self-administration  of  EPO. 

Comment:  One  professional 
association  commented  that  the  wording 
in  S  405.2163(g)(2)(iii).  that  is,  "being 
able  to  adhere  to  a  disciplined  medical 
regimen",  is  a  broad  subjective 
statement  that  lacks  meaning  without 
some  measurement  of  nona&erence.  It 
recommended  replacing  the  language 
with  the  words  "be  able  to  meet  the 
requirements  of  an  established  home 
dialysis  training  program  and  periodic 
reassessment  by  qualified  training 
staff." 

Bespon8e:^yNe  agree  that  the  dted 
current  language  lacks  specificity  and 
have  removed  it  However,  we  did  not 
add  the  suggested  language  because,  in 
this  context,  it  is  training  in  the  self- 
administration  of  EPO  (rather  than  in 
self-dialysis  as  such)  that  is  pertinent, 
and  that  is  already  dealt  with  in 
paragraph  (g)(3). 


B.  Patient  Care  Plan 

Coihment:  Three  commenters.  all 
renal  dietitians,  questioned  the  wording 
of  the  reouirement  to  review  a  patient's 
diet  and  fluid  modifications  to  monitor 
adequate  iron  stores  and  hyperkalemia. 
All  commented  that  the  amount  of  iron 
required  during  EPO  therapy  can  rarely 
be  met  with  dietary  iron,  since  such 
diets  are  typically  iron  deficient.  They 
noted  that  oral  or  even  intravenous 
supplemental  Iron  is  required  and 
recommended  that  we  revise  the 
language  to  include  the  following: 

•  Review  of  diet  and  fluid  intake  for 
indiscretions  as  reflected  by 
hypericalemia  and  elevated  blood 
pressure  secondary  to  volume  overload. 

•  Review  of  medications  for  adequate 
provision  of  supplemental  iron. 

•  Evaluation  of  hematocrit  and 
measures  of  iron  stores. 

Response:  We  agree  with  these 
comments  and  have  revised 
§  405.2137(b)(7)  (i)-<iii)  to  include  the 
suggested  content. 

C.  Other  Concerns 

Comment:  One  commenter  asked  for 
clarification  of  the  effective  date. 

Response:  The  law  (section  4201(c)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990)  that  set  the  payment  rate  at  $11 
per  1,000  units  was  eflective  January  1, 
1991.  However,  under  section  4201(d)  of 
that  Act,  coverage  of  EPO  self- 
administered  at  nome  by  home  dialysis 
patients  is  effective  July  1, 1991.  Thus, 
Medicare  payment  is  available  for 
services  that  are  furnished  on  or  after 
that  date  and  that  also  meet  the 
reouirements  of  the  interim  final  rule 
published  on  September  4, 1991. 

Comment:  Two  commenters  felt  that 
an  initial  2-month  EPO  supply  might  be 
too  much  since  (1)  patients  who  receive 
the  drug  bom  a  renal  facility  must  be 
seen  by  their  physician  monthly  and  (2) 
a  2-month  supply  might  discourage 
patients  frx>m  maintaining  blood 
pressure  and  hematocrit  monitoring. 
The  commenters  were  also  concerned 
that  the  supplier  or  renal  hcility  may  be 
requested  to  take  back  unused  portions 
of  EPO,  if  the  home  dialysis  patient 
received  a  kidney  transplant  or  died 
soon  after  receiving  the  supply.  They 
suggested  that  a  smaller  quantity  would 
alleviate  the  beneficiary's  coinsurance 
responsibility. 

/fesponse;  First,  we  note  that  the 
provision  sets  the  2-month  initial 
supply  as  a  maximum  limit,  to  be  used 
when  circumstances  make  a  2-month 
supply  appropriate.  We  recognia  that 
patients  who  obtain  their  supplies 
directly  must  be  monitored  monthly, 
and  we  would  expect  a  physician  to 


prescribe  a  lesser  amount  for  some 
patients.  In  §  405.2163,  we  have  added 
a  paragraph  (h)  to  highlight  the 
responsibilities  of  the  physician  and  the 
dialysis  facility.  Paragraph  (h)(3)  makes 
clear  that  the  2-montn  supply  is  a 
maximum. 

Comment:  One  conunenter  stated  that 
billing  procedures  instructing  an  initial 
biUing  of  up  to  a  2-month  supply 
followed  by  subsequent  billings  limited 
to  a  1-month  supply  are  inconsistent 
with  our  proposed  regulations  which 
appear  to  intend  that  the  braefidary 
maintain  a  2-month  supply  at  all  times. 

Response:  The  commenter  has 
misinterpreted  the  intent  of  the  policy. 
The  intent  is  not  to  require  a 
"minimum"  2-month  supply,  but  rather 
to  ensure  that  the  patient  has  at  least  a 
1-month  supply.  As  stated  above,  the 
physidan  may  initially  prescribe  "up 
to"  a  2-month  supply.  When  half  of  the 
initial  2-month  supply  is  used,  the  next 
1-month  supply  may  be  ordered,  and  so 
on. 

Comment:  In  response  to  our  spedfic 
request  for  comments  on  whether  it  is 
necessary  to  impose  special  storage 
requirements  for  safe-keeping  of  EPO, 
two  commenters  stated  that  storage  and 
home  safety  issues  need  to  be  more 
spedfically  addressed  and  documented. 
They  recommended  that  we  require,  as 
part  of  the  assessment,  assurance  that 
the  patient  has  the  ability  to  store  EPO 
under  refrigeration,  secure  from 
tampering  and  out  of  the  reach  of 
children. 

Response:  We  agree  with  the 
commenters  and  have  revised 
§  405.2163(g)  to  add  the  suggested 
language. 

Comment:  One  commenter  questioned 
whether  HCFA  will  establish  regional 
intermediaries  to  process  home  EPO 
claims. 

Response:  EPO  claims  from  home 
dialysis  patients  who  obtain  their 
dialysis  supplies  diredly  from  suppliers 
will  be  processed  by  four  regional 
carriers  that  were  designated  under  a 
final  rule  published  on  June  18, 1092  (at 
57  FR  27290).  and  that  also  process 
claims  for  durable  medical  equipment, 
prosthetics,  orthotics  and  other  items 
covered  under  Medicare  Part  B. 

However,  claims  fbr  items  furnished 
inddent  to  a  physidan 's  service  as 
defined  in  42  CFR  410.10(b)  will 
continue  to  be  processed  undw  the 
current  carrier  configuration,  and 
regional  intermediaries  will  continue  to 
process  claims  from  fadlities. 

Comment:  One  commentw  stated  that 
at  least  one  8-hour  day  should  be 
allocated  to  train  a  patient  in  proper 
techniques  of  self-administration.  The 
commenter  also  asked  whether  a 
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training  fee  can  be  charged  for  this 
training  time  or  whether  any  additional 
reimbursement  can  be  obtained  since 
this  added  monitoring  activity  expands 
physician  activities  under  the  monthly 
capitation  plan. 

Hesponse:  We  agree  that  patients  need 
to  be  properly  trained  in  the  self- 
administration  of  EPO;  however,  we  do 
not  believe  that  we  should  set  a  speciflc 
minimum  time  limit  for  training  as 
suggested  by  the  commenter.  We  believe 
there  should  be  sufficient  flexibility  to 
allow  for  differences  in  individual 
patients'  learning  ability. 

There  is  no  separate  payment  for 
training  or  retraining  in,  and  monitoring 
of,  home  use  of  EPO.  A  patient  should 
be  trained  to  self-administer  EPO  as  part 
of  the  home  dialysis  training  program 
that  is  paid  for  at  the  home  dialysis 
training  composite  rate  in  accordance 
with  §  413.170  of  the  HCFA  rules.  With 
respect  to  monitoring  self- 
administration  of  EPO,  we  believe  the 
additional  physician's  time  and  effort 
are  minimal  and  should  be  subsumed 
within  the  physician's  monthly 
capitation  payment  under  §414.314  of 
those  rules. 

Comment:  Two  commenters  asked 
whether  reimbursement  can  be  expected 
for  home  supplies  needed  to  self- 
administer  EPO,  e.g.,  syringe,  needle, 
alcohol  wipes. 

Response:  Payment  for  the  medical 
supplies  needed  for  administration  of 
EPO,  whether  in  the  home  or  in  a 
facility,  is  included  in  the  Medicare 
payment  rate  for  EPO.  Both  before 
OBRA  '90  and  since  the  implementation 
of  those  provisions,  HCFA  has  always 
included  the  cost  of  supplies  as  part  of 
the  Medicare  payment  for  EPO.  We  see 
no  basis  for  different  treatment  of 
supplies  for  self-administration  of  EPO 
in  the  home. 

The  payment  rate  for  EPO  is  $11.00 
per  1,000  units  and,  we  believe,  is  more 
than  adequate  to  cover  the  minimal  cost 
of  supplies  (less  than  20  cents  per 
administration).  The  manufacturer  of 
EPO  is  protected  from  competition  for 
seven  years  by  the  Orphan  Drug  Act. 
The  company  reports  substantial  profits 
and  gives  rebates  to  facilities  depending 
upon  usage.  It  appears  that  facilities  pay 
considerably  less  for  EPO  than  the 
Medicare  rate,  providing  sufRcient 
payment  for  supplies  needed  for 
administration. 

The  source  of  this  information  is  the 
Department's  Office  of  the  Inspector 
General  (OIG)  study,  "Draft  Report — 
Review  of  Epogen  Reimbursement" 
(Audit  No.  A-01-92-00506).  The  OIG 
reviewed  invoices  paid  by  dialysis 
fiacilities  and  financial  reports  filed  by 
the  manufacturer  and  found  that 


facilities  generally  pay  nine  to  ten 
percent  less  for  EPO  than  the  Medicare 
payment  rate.  In  addition,  the 
maniifacturer  gave  surveyed  facilities 
end-df-year  rebates  ranging  from  two 
perca  nt  to  eight  percent  depending 
upon  the  volume  of  EPO  used. 

Coi  nment:  Two  commenters 
expn  ssed  the  hope  that  local  physicians 
will  \  e  able  to  continue  to  administer 
EPO  Incident  to  a  physician's  service. 

Reiponse:  This  regulation  is  in  no 
way  ihtended  to  preclude  provision  of 
EPO  iunished  incident  to  a  physician's 
servii ». 

Co.  nment:  One  commenter  was  of  the 
opinuon  that  there  is  no  statutory 
authority  for  the  provision  in 
§  413ll70(c)(6))  requiring  suppliers  to 
accept  assignment  of  l)enefits  for  EPO. 

Response:  The  statutory  provisions  for 
paynient  of  benefits  for  EPO  are  in 
section  1881(b)(1).  Section  1881(b)(1)(B) 
of  the  Act  provides  for  payments  "to  or 
in  betialf  of  beneficiaries  for  home   - 
dialysis  supplies  and  equipment. 
Howf  ver,  with  respect  to  payment  for 
self-^ministered  EPO,  section 

3)(1)(C)  permits  payment  only  to  a 
lier  of  home  dialysis  supplies  and 
[ment  that  is  not  a  provider  of 
9S,  a  renal  dialysis  facility,  or  a 
phys  cian.  There  is  no  authority  in  the 
law  t }  pay  this  benefit  to  a  beneficiary. 
Ther  ifore,  the  law  implicitly  requires 
payn  ent  to  a  supplier  under 
assig  unent. 

Fu  thermore,  any  other  reading  of  the 
statu  e  would  have  anomalous  results. 
For  (  xample,  if  the  statute  did  not 
requ  re  suppliers  to  accept  assignment, 
the  beneficiary  would  be  protected  for 
chai^  es  for  home  dialysis  supplies  and 
equi  iment,  but  not  for  EPO  furnished 
dire<  dy  by  the  supplier.  Nothing  in  the 
legis  ative  history  suggests  the  Congress 
inter  ded  such  a  result. 

V.  S|  lecific  Changes  to  the  Interim  Final 
Rule 

In  response  to  the  comments 
disci  [Ssed  above,  we  have  made  the 
folloiving  changes  in  the  text  of  the 
interim  final  rule  published  on 
September  4, 1991. 

1.  Patient  care  plan. 

Wi  have  revised  §  405.2137(b)(7)  to 
estaljlish  separate  requirements  for 
review  of  medication  and  evaluation  of 
hematocrit  for  iron  stores  and  to  suggest 
use  of  a  patient  log  for  keeping  the 
phy^cian  informed  of  the  results  of 
blood  tests. 

2.  Patient  selection. 

We  have  revised  §  405.2163  to— 
•  Require  that  the  physician  follow 
the  arug  labeling  when  he  or  she 
establishes  the  protocol  and  monitors 
home  use  of  EPO; 


•  Include  as  an  assessment 
requirement  obtaining  assurance  that 
EPO  can  be  stored  under  refrigeration, 
secure  from  tampering  and  out  of  reach 
of  children  in  the  patient's  residence. 

•  Add  a  paragraph  (h)  to  highlight  the 
responsibilities  of  the  physician  and  the 
dialysis  facility  and  to  make  clear  that 
the  "two-mondi"  supply  of  EPO  is  a 
maximum  and  that  control  of  the 
amount  "on  hand"  is  maintained 
through  the  physician's  prescriptions. 

B.  Technical  amendments. 

1.  Throughout  the  text 
"Erythropoietin"  is  changed  to 
"Epoetin",  which  is  the  generic  name  of 
the  drug. 

2.  In  §  413.170(c)(6),  the  cross- 
reference  is  corrected. 

VI.  Regulatory  Impact  Statement 

A.  Executive  Order  12866 

Executive  Order  12866  (E.0. 12866) 
requires  us  to  prepare  an  analysis  for 
any  dociunent  that  meets  one  of  the  E.O. 
12866  criteria  for  a  "significant 
regulatory  action";  that  is,  that  may — 

•  Have  an  annual  en^ect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.0. 12866. 

In  the  proposed  rule,  we  determined 
that  a  regulatory  impact  analysis  was 
not  required  for  these  rules  because  they 
would  not  have  an  annual  impact  of 
$100  million  or  more  or  meet  any  of  the 
other  threshold  criteria.  However,  we 
indicated  our  intention  to  include  in  the 
final  rule  a  cost  and  benefit  analysis  that 
considers  the  social  benefits  to  Medicare 
beneGciaries  who  use  EPO  at  home.  We 
asked  for  speciHc  comments  concerning 
benefits  from  home  administration  of 
EPO.  We  listed,  as  examples  of  these 
benefits,  savings  in  travel  and 
transportation  costs  previously  required 
to  obtain  EPO  or  the  ability  of  the 
beneficiary  to  resume  employment.  We 
also  requested  public  comment  on  any 
benefits  and  costs  that  may  be 
anticipated  as  a  result  of  this  regulation. 

No  comments  were  received 
concerning  the  benefits  of  self- 
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administration  of  EPO  or  on  any  portion 
of  the  impact  analysis.  Thus,  we  have 
prepared  an  analysis  based  on  our 
review  of  data  available  to  us  and  of 
pertinent  literature. 

The  following  chart  summarizes  home 
dialysis  beneficiary  records  for  the 
period  February  28, 1991  through 
February  29, 1992.  It  reflects  the  most 


current  data  on  file  and  also 
encompasses  the  time  immediately 
before  and  after  July  1, 1991,  the 
eflisctive  data  of  coverage  of  home 
administration  of  EPO.  We  identified,  as 
ESRD  beneficiaries  who  are  potentially 
eligible  for  home  use  of  EPO, 
beneficiaries  who  have  completed  the 
necessary  home  dialysis  training  or 

Home  Dialysis  Beneficiaries 

(February  28, 1991-Febnjary  29, 1992] 


As  of  6/30«1  

Bluing  Period  11/1/91-1/31/92 


Home  Dialysis  Bene- 
ficianes 


38,515 
38.515 


*Self-Adm.  stands  for  setf-adnMstered. 

**  Fac/Ptty.  stands  for  facility  or  physician  administered. 


Self-Adm.' 


1,656 


were  home  dialysis  patients  during  this 
period.  The  chart  indicates  the  number 
of  beneficiaries  on  home  dialysis  and 
the  number  receiving  EPO  therapy  as  of 
June  30, 1991.  The  same  information  is 
shown  for  the  billing  period  November 
1. 1991  through  January  31. 1992.  the 
most  current  billing  information  for 
home  dialysis  beneficiaries. 


Fac/Ptry. 


12.733 
11.890 


Not  Receiv'g  EPO 


25,782 
24,969 


Out  records  indicate  that  as  of  June 
30, 1991  there  were  38,515  beneficiaries 
that  dialyzed  at  home.  Before  coverage 
of  home  administration  of  EPO,  12,733 
of  these  beneficiaries  received  EPO  in 
the  ESRD  facility  or  in  a  physician's 
office.  As  a  result  of  coverage  of  home 
administration  of  EPO,  1,656 
beneficiaries  or  4.3  percent  of  home 
dialysis  beneficiaries  self-administer 
EPO.  We  estimate  that  this  number  will 
increase  as  more  beneficiaries  become 
qualified  to  self-administer  EPO  and 
realize  the  benefits  of  home 
administration. 

In  attempting  to  perform  a  cost-benefit 
analysis,  we  reviewed  three  published 
reports  and  one  unpublished  report.  We 
also  relied  upon  billing  information 
submitted  by  intermediaries.  Average 
expenditure  for  ESRD  beneficiaries 
receiving  EPO  therapy  approximate 
$6,900  exclusive  of  dialysis  treatment. 
This  amount  includes  the  cost  of  the 
drug  and  other  services  such  as  iron 
treatment  and  hypertension  therapy. 
The  average  annual  cost  for  patients  not 
using  EPO  approximates  $450,  exclusive 
of  dialysis  treatments,  and  includes  the 
cost  of  other  services  such  as  blood 
transfusions  and  hepatitis  therapy.  The 
annual  expenditures  for  EPO  users 
represent  very  gross  estimates.  More 
definitive  cost  data  and  experience  with 
the  administration  of  EPO  is  needed  in 
order  to  permit  analysis  of  actual  costs 
and  EPO's  relative  effects. 

As  mentioned  earlier  in  this 
preamble,  use  of  EPO  by  chronic  renal 
failure  patients  reduces  or  eliminates 
the  need  for  blood  transfusions.  EPO 
also  reduces  the  recipients'  risk  of 
transfusion-related  illnesses.  The 
transmission  of  non-A,  non-B  hepatitis 
is  of  greatest  concern  (see  "Recombinant 
Human  Erythropoietin:  Factors  to 
Consider  in  Cost-Benefit  Analysis". 


American  Journal  of  Kidney  Diseases, 
Vol.  XVn.  No.  1,  January  1991). 
Although  rare,  the  threat  of  acquired 
immunodeficiency  syndrome  (AIDS) 
and  hepatitis  B  should  also  be 
considered.  For  ESRD  patients  receiving 
EPO,  the  risk  of  hepatitis  infection 
related  to  transfusions  has  l>een  reduced 
bom  13.8  to  4.5  percent  because  the 
patient's  need  for  blood  transfusions  has 
been  reduced  and  in  some  cases 
eliminated. 

Reducing  the  need  for  transfusions 
also  increases  kidney  transplant  success 
in  chronic  renal  failure  patients  by 
reducing  sensitization.  According  to  the 
above  cited  article,  some  individuals 
receiving  frequent  transfusions  may 
develop  cytotoxic  antibodies.  Excessive 
cytotoxity  levels  may  result  in  Increased 
waiting  time  for  suitable  organs.  Also, 
when  high  cytotoxity  levels  are  present, 
graft  survival  rates  are  reduced.  When 
EPO  is  used,  thus  reducing  or 
eliminating  the  need  for  transfusions, 
patients  are  more  likely  to  retain 
transplanted  organs  successfully. 

There  are  other  potential  benefits 
associated  with  the  use  of  EPO.  Since 
EPO  stimulates  the  production  of  red 
blood  cells  thereby  reducing  or 
eliminating  anemia,  the  need  for 
hospitalization  due  to  anemia  or 
anemia-related  illnesses  could  be 
expected  to  decline. 

Another  very  important  though  not 
quantifiable  benefit  of  receiving  EPO  is 
improved  quality  of  hfe.  An  article 
appearing  in  The  Journal  of  the 
American  Medical  Association  (JAMA) 
(The  Quality  of  Life  of  Hemodialysis 
Recipients  Treated  with  Recombinant 
Human  Erythropoietin,  Vol.  263,  No.  6, 
February  9, 1990)  reported  on  the 
results  of  a  study  of  over  300 
hemodialysis  patients  in  nine  dialysis 
centers,  llie  study  showed  that 


hemodialysis  patients  receiving  EPO  are 
happier— their  energy  levels  are  higher, 
physical  functioning  is  improved, 
physical  activity  levels  are  increased, 
etc.  Similar  results  were  also  reported  in 
the  American  Journal  of  Kidney 
Diseases  article  mentioned  earlier  in 
this  impact  statement.  Although  these 
studies  did  not  specifically  study  home 
dialysis  patients,  we  believe  that  results 
would  be  equally  true  for  this  group. 

In  reviewing  the  literature  on  EPO,  we 
also  found  that  most  EPO  recipients 
require  additional  medications  or 
therapies  to  counteract  possible  adverse 
effects.  Some  of  the  possible  side  effects 
of  EPO  therapy  are  iron  depletion, 
hypertension,  and  arteriovenous  graft 
clotting. 

Iron  Depletion — EPO  recipients  may 
not  get  the  full  benefit  of  increased 
hematocrits  from  EPO  if  they  lack 
sufficient  iron  reserves.  EPO  increases 
the  body's  production  of  red  blood  cells. 
This  requires  sufficient  iron  reserves. 
Consequently,  patients  on  EPO  may 
become  iron  deficient.  Their  iron 
reserves  must  be  monitored  and  iron 
supplements  administered  to  ensure 
that  the  patient's  iron  reserves  are  not 
depleted. 

Hypertension — Use  of  EPO  may 
elevate  a  patient's  blood  pressure,  a 
reaction  that  may  be  related  to  the  rate 
of  increase  in  hematocrit.  Therefore,  an 
EPO  patient's  blood  pressure  must  be 
carefully  monitored.  Thirty  percent  of 
all  EPO  patients  receive  hypertension 
therapy. 

Arteriovenous  (AV)  Graft  Clotting— 
Fourteen  percent  of  all  EPO  patients 
experience  clotting  of  AV  graft  as 
compared  to  6  percent  of  chronic  renal 
patients  not  receiving  EPO.  The  cause  of 
the  AV  clotting  is  believed  due  to 
increased  hematocrit. 
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The  foregoing  benefits  and  adverse 
efTects  of  using  EPO  are  the  same  for 
patients  who  receive  the  drug  in  a 
physician's  office  or  ESRD  facility  as  for 
patients  who  self-administer  the  drug. 
Those  beneBciaries  who  received  EPO 
in  a  physician's  office  or  ESRD  facility 
and,  as  a  result  of  this  regulation,  shift 
to  self-administration  will  realize 
further  benefits,  such  as  savings  of  time 
and  in  transportation  costs.  In  order  to 
receive  the  full  benefit  of  EPO  therapy, 
most  patients  receive  it  at  least  three 
times  a  week.  Therefore,  we  estimate 
that  the  savings  in  transportation  costs 
will  average  approximately  $300  per 
beneficiary  for  calendar  year  1992.  Of 
course,  this  estimate  is  only  an  average; 
the  actual  saving  will  vary  depending 
on  distance  traveled  to  and  from  the 
ESRD  facility  or  physician's  office  by  a 
particular  beneficiary. 

Since  EPO  is  a  relatively  new  drug, 
definitive  information  on  its  large  scale 
effectiveness,  direct  costs,  savings,  etc.. 
is  not  available.  Literature  supports  the 
view  that  ESRD  beneficiaries  receiving 
EPO  experience  an  improved  quality  of 
life,  resulting  in  higher  energy  levels 
and  improved  physical  functioning.  For 
those  beneficiaries  who  did  receive  EPO 
in  a  physician's  office  or  ESRD  facility 
and  meet  the  criteria  for  self- 
administration,  the  change  to  self- 
administration  will  save  time  and 
eliminate  travel  expenses  associated 
with  office  and  facility  visits.  We  expect 
that  over  time  more  home  dialysis 
beneficiaries  who  did  not  receive  EPO 
or  received  a  reduced  dosage  because 
they  were  unable  to  travel  to  the 
physician's  office  or  ESRD  facility  as 
often  as  needed  will  become  candidates 
for  self-administration  of  EPO.  We  do 
not  have  data  on  which  to  base  a 
prediction  of  the  number  who  will 
choose  this  form  of  administration. 
Obviously,  each  beneficiary's  physician 
will  need  to  consider  potential  adverse 
as  well  as  beneficial  effects. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C  602  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA, 
individuals  are  not  considered  to  be 
small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
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A.  For  purposes  of  section 
of  the  Act,  we  define  a  small 

as  a  hospital  that  is 
)utside  of  a  Metropolitan 

'  Area  and  has  fewer  than  50 


of  the  R 

1102(b) 

rural  hospital 

located 

Statistical 

beds. 

We  at  i  not  preparing  analyses  for 
either  tQe  RFA  or  section  1102(b)  of  the 
Act  sinde  we  have  determined,  and  the 
Secretai  y  certifies,  that  this  rule  will  not 
have  a  s  gnificant  economic  impact  on 
a  substa  itial  nimiber  of  small  entities 
and  will  not  have  a  significant  impact 
on  the  cijerations  of  a  substantial 
number  of  small  rural  hospitals. 

Paperm  >rk  Reduction  Act 

Sectic  n  405.2137  of  this  rule  contains 
informa  ion  collection  requirements  that 
are  subj  set  to  review  by  the  Office  of 
Manage  nent  and  Budget  (OMB)  under 
the  Papi  irwork  Reduction  Act  of  1980. 
When  C  MB  approves  these  provisions, 
we  will  publish  a  Federal  Register 
notice  t<>  that  effect.  If  you  comment  on 
the  information  collection  requirements, 
please  send  a  copy  of  those  comments 
directly  to:  Office  of  Information  and 
Regulati  try  Affairs,  Office  of 
Managefnent  and  Budget,  room  3002. 
New  Executive  Office  Building, 
Washington,  DC  20503,  Attention: 
Allison  Perron  Eydt,  Desk  Officer  for 
HCFA. 

List  of  Subjects 

42  CFR  Port  405 

Admiaistrative  practice  and 
procedi  re.  Health  facilities.  Health 
professions,  Kidney  disease. 
Laboratories,  Medicare,  Reporting  and 
recordkeeping  requirements,  Rural 
areas,  X-rays. 

42CFRPart410 

Healti)  facilities.  Health  professions, 
Kidney  Diseases,  Laboratories, 
Medicate,  Rural  areas.  X-rays. 

42  CFR  Part  413 

Healt  1  facilities,  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFRpart  414 

End-4tage  renal  (ESRD),  Health 
professlans,  Laboratories,  Medicare. 

42  CFR  CHAPTER  fV  HEALTH  CARE 
FINAN(^Q  ADMINISTRATION, 
OEPAR-flMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

The  interim  rule  with  comment 
period  mat  was  published  on  September 
4, 1991  i  at  56  FR  43706,  to  amend  Parts 
405, 411 1, 413,  and  414  of  this  chapter 
is  adopi  ed  as  final  with  the  changes  set 
forth  be  ow. 


PART  40S-FEOERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Sut>part  U— Conditions  for  Coverage  of 
Suppliers  of  End-Stage  Renal  Disease 
(ESRD)  Services 

1.  The  authority  citation  for  subpart  U 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1861. 1862(a),  1871, 
1874,  and  1881  of  the  Social  Security  Act  (42 
U.S.C  1302. 1395X.  1395y(a),  1395hh. 
1395kk,  and  1395rr),  unless  otiierwise  noted. 

2.  Section  405.2137  is  amended  to 
revise  paragraph  (b)(7),  to  read  as 
follows: 

f40&2137    Condnton:  Patient  long-t*nn 
program  and  pattern  care  plan. 

(b)  Standard:  Patient  care  plan.  *  *  • 

(7)  For  a  home  dialysis  patient  vvho 
uses  EPO  in  the  home,  the  plan  must 
provide  for  monitoring  home  use  of  EPO 
that  includes  the  following: 

(i)  Review  of  diet  and  fluid  intake  for 
indiscretions  as  indicated  by 
hyperkalemia  and  elevated  blood 
pressure  secondary  to  volume  overload. 

(ii)  Review  of  medications  to  ensiire 
adequate  provision  of  supplemental 
iron. 

(iii)  Ongoing  evaluations  of 
hematocrit  and  iron  stores. 

(iv)  A  reevaluation  of  the  dialysis 
prescription  taking  into  account  the 
patient's  increased  appetite  and  red 
blood  cell  volume. 

(v)  A  method  for  physician  foUowup 
on  blood  tests  and  a  mechanism  (such 
as  a  patient  log)  for  keeping  the 
physician  informed  of  the  results. 

(vi)  Training  of  the  patient  to  identify 
the  signs  and  symptoms  of  hypotension 
and  hypertension. 

(vii)  The  decrease  or  discontinuance 
of  EPO  if  hypertension  is 
uncontrollable. 

3.  Section  405.2163  is  amended  to 
revise  paragraph  (g)  and  add  a  new 
paragraph  (h),  to  read  as  follows: 

$405.2163    Condition:  Minimal  servlca 
requirements  for  a  ranai  dialysis  facility  or 
ranal  dialysis  canter. 

(g)  Use  of  EPO  at  home:  Patient 
selection.  The  dialysis  facility,  or  the 
physician  responsible  for  all  dialysis- 
related  services  furnished  to  the  patient, 
must  make  a  comprehensive  assessment 
that  includes  the  following: 

(1)  Pre-selection  monitoring.  The 
patient's  hematocrit  (or  hemoglobin), 
serum  iron,  transferrin  saturation,  serum 
ferritin,  and  blood  pressure  must  be 
measured. 
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(2)  Conditions  the  patient  must  meet. 
The  assessment  must  find  that  the 
patient  meets  the  following  conditions: 

(i)  Is  a  home  dialysis  patienL 
(ii)  Has  a  hematocrit  (or  comparable 
hemoglobin  level)  that  is  as  follows: 

(A)  For  a  patient  who  is  initiating  EPO 
treatment,  no  higher  than  30  percent 
unless  there  is  medical  documentation 
showing  the  need  for  EPO  despite  a 
hematocrit  (or  comparable  hemoglobin 
level)  higher  than  30  percent.  (Patients 
with  severe  angina,  severe  pulmonary 
distress,  or  severe  hypertension  may 
require  EPO  to  prevent  adverse 
symptoms  even  if  they  have  higher 
hematocrit  or  hemoglobin  levels.) 

(B)  For  a  patient  who  has  been 
receiving  EPO  fipom  the  facility  or  the 
physician,  between  30  and  33  percent. 

(iii)  Is  under  the  care  of— 

(A)  A  physician  who  is  responsible 
for  all  dialysis-related  services  and  who 
prescribes  the  EPO  and  follows  the  drug 
labeling  instructions  when  monitoring 
the  EPO  home  therapy;  and 

(B)  A  renal  dialysis  facility  that 
establishes  the  plan  of  care  and 
monitors  the  progress  of  the  home  EPO 
therapy. 

(3)  Conditions  the  patient  or  the 
patient's  caregiver  must  meet.  The 
assessment  must  find  that  the  patient  or 
a  caregiver  who  assists  the  patient  in 
performing  self-dialysis  meets  the 
following  conditions: 

(i)  Is  trained  by  the  fecility  to  inject 
EPO  and  is  capable  of  carrying  out  the 
procedure. 

(ii)  Is  capable  of  reading  and 
understanding  the  drug  labeling. 

(iii)  Is  trained  in,  and  capable  of 
observing,  aseptic  techniques. 

(4)  Care  ana  storage  of  drug.  The 
assessment  must  find  that  EPO  can  be 
stored  in  the  patient's  residence  under 
refrigeration  and  that  the  patient  is 
aware  of  the  potential  hazard  of  a 
child's  having  access  to  the  drug  and 
syringes. 

(h)  Use  of  EPO  at  home: 
Responsibilities  of  the  physician  or  the 
dialysis  facility.  ITie  patient's  physician 
or  dialysis  facility  must — 

(1)  Develop  a  protocol  that  follows  the 
drug  label  instructions; 

(2)  Make  the  protocol  available  to  the 

gatient  to  ensure  safe  and  effective 
ome  use  of  EPO;  and 

(3)  Through  the  amounts  prescribed, 
ensure  that  the  drug  "on  hand"  at  any 
time  does  not  exceed  a  2-month  supply. 

PART  410-SUPPI.EMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 


Aulheritjr:  Sees.  1102. 1832. 1833. 1835. 
1861  (r).  (■).  and  (cc),  1871,  and  1881  of  the 
Social  Security  Act  (42  U.S.C  1302. 1395k. 
13951. 1395n.  1395X  (r).  (s).  and  (cc).  1395hh. 
and  1395rr). 

2.  Nomenclature  change. 

In  S$410.10(k).  410.50(d),  and 
410.52(a)(4).  "erythropoietin  "  is  revised 
to  read  "epoetin". 

PART  413— PRINCiPl.ES  OF 
REASONABLE  COST 
REIMBURSEMENT 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1122, 1814(b),  1815. 
1833(a).  1861(v).  1871. 1881. 1883.  and  1886 
of  the  Social  Security  Act  (42  U.S.C  1302, 
13208-1, 13955b).  1395g.  13951(a).  1395x(v). 
1395hh.  1395IT,  1395tt  and  139S%vw). 

1413.170    [Amended] 

2.  In  8413.170(c)(6).  "ErythropoieUn" 
is  revised  to  read  "Epoetin",  and 

"§  4l3.170(c)(5)(iii)"  is  revised  to  read 
"paragraph  (c)(6)(ui)  of  this  secUon." 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1833(a),  1871.  and 
1881  of  the  Social  Security  Act  (42  U.S.C 
1302. 13951(a).  1395hh,  and  139SrT). 

1414.300   [Amandad] 

2.  In  §  414.300(d).  "ErythropoieUn"  is 
revised  to  read  "Epoetin". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
insurance;  and  IVogram  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  23, 1993. 

Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Approved;  October  13. 1993. 
Donna  E.  ShalaU. 
Secretary. 

(FR  Doc  94-480  Filed  1-7-94;  8:45  am] 
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AOENCV:  Federal  Communications 
Commission. 

ACTION;  Procedures  for  waiver  petitions. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22. 2S,  80. 87. 90, 95  and 
99 

[QN  Doclcat  Na  93-252;  FCC  94^ 

Private  Land  Mobile  Licenses; 
Reclassification 

In  the  matter  of  Implementation  of  sections 
3(n)  and  332  of  the  Communications  Act; 
Regulatory  Treatment  of  Mobile  Services. 


SOMMART:  As  a  result  of  recent 
legislation,  certain  private  land  mobile 
radio  licensees  will  be  reclassified  as 
commercial  mobile  radio  service 
licensees  and  will  be  subject  to  foreign 
ownership  restrictions  %vithin  the 
Communications  Act  of  1934,  as 
amended.  The  Commission  has  now 
established  a  procedure  by  which  such 
licensees  may  file  a  waiver  petition  with 
the  Commission  to  request  retention  of 
existing  foreign  o^rnership  that  would 
otherwise  not  be  permitted.  Such  waiver 
petitions  must  be  received  at  the 
Commission  by  February  10, 1994. 

DATES:  This  document  is  effective 
January  10. 1994.  Petitions  for  waiver 
mxiBt  be  filed  with  the  Commission  by 
February  10. 1994. 

A00RE88:  Federal  Communications 
Commission.  1919  M  St.  NW., 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Private  Radio  Bureau.  Licensing 
Division.  Consiuner  Assistance  Branch, 
(717)  337-1212  (for  information 
regarding  the  filing  of  waiver  petitions). 
For  information  r^arding  this  First 
Report  and  Order,  contact  Carmen 
Cintron  at  (202)  632-6450  (Common 
Carrier  Bureau.  Mobile  Services 
Division)  or  Eric  Malinen  at  (202)  632- 
6497  (Private  Radio  Bureau,  Land 
Mobile  and  Microwave  Division). 

8UPPI.EMENTARV  INFORMATION: 

First  Report  and  Order 

Adopted:  January  4, 1994;  Released: 
January  5, 1994. 

By  the  Commission: 

7.  Introduction 

1.  On  September  23. 1993.  we 
adopted  a  Notice  of  Proposed  Rule 
Making  (Notice) » in  which  we 
proposed,  inter  alia,  to  establish  a 
procedure  by  which  private  land  mobile 
radio  licensees  that  will  be  reclassified 
as  commercial  mobile  radio  service 
(CMRS)  providers  pursuant  to  this  rule 
making  proceeding  could  file  a  waiver 
petition  to  retain  existing  foreign 
ovtmerahip.  We  now  establish  toe  filing 
procedure  for  these  waiver  petitions  and 
remind  all  potentially  affected  licensees 
of  the  February  10, 1994.  filing 
deadline.  We  also  emphasize  Uiat  filing 
such  a  petition  will  not  prejudice  the 
licensee's  right  at  a  later  date  to  assert 


1 0N  Docket  No.  93-2S2.  B  FCC  Red  reea.  S002- 
03 11  7&-7B  (1993).  5S  FR  53169  (Octotw  14. 
1993). 
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that  it  should  not  be  classified  as  a 
CMRS  provider. 

n.  Background 

2.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (Budget 
Act)  2  amended  sections  3(n)  and  332  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  153(n),  332 
(Communications  Act),  to  create  a 
comprehensive  regulatory  framework 
for  all  mobile  radio  services.  "[A)ny 
provider  of  a  private  land  mobile  service 
that  will  be  treated  as  a  common  carrier 
as  a  result  of  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993"  is  subject  to  the  foreign 
ownership  restrictions  imposed  on 
common  carriers  by  section  310(b)  of 
the  Communications  Act,  47  U.S.C. 
310(b).3  Nevertheless,  the  statute  allows 
aHiected  licensees  to  petition  the 
Commission  for  waiver  of  the 
application  of  section  310(b)  to  any 
foreign  ownership  that  lawfully  existed 
as  of  May  24, 1993.  The  statute  requires 
that  these  petitions  for  waiver  be  filed 
with  the  Commission  by  February  10, 
1994  (within  6  months  of  enactment  of 
the  Budget  Act).  The  Commission  may 
grant  such  waivers  to  eligible  petitioners 
only  upon  the  following  conditions: 

(A)  The  extent  of  foreign  ownership 
interest  shall  not  be  increased  above  the 
extent  which  existed  on  May  24, 1993. 

(B)  Such  waiver  shall  not  permit  the 
subsequent  transfer  of  ownership  to  any 
other  person  in  violation  of  section  310(b]. 

47  U.S.C  332(c)(6)(A),  (B),« 

3.  Section  310(b)  states  in  relevant 
part: 

No  •  •  *  common  carrier  •  •  •  license 
shall  be  granted  to  or  held  by — 

(1)  any  alien  or  the  representative  of  any 
alien; 

(2)  any  corporation  organized  under  the 
laws  of  any  foreign  government; 

(3)  any  corporation  of  which  any  officer  or 
director  is  an  alien  or  of  which  more  than 
one-flfth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens  or  their 
representatives  or  by  a  foreign  government  or 
representative  thereof  or  by  any  corporation 
organized  under  the  laws  of  a  foreign 
country; 


»  Pub.  U  No.  l03-«6.  Title  VI,  $  6002(bl,  107  Stat. 
312.  392,  395  (1993);  see  H.R.  Conf.  Rep.  No.  213, 
103d  Cong..  1st  S«S8.  492.  494-95  (1993).  reprinted 
in  1993  U.S.  Code  Cong,  k  Admin.  News  1179. 
1183-a4. 

>  See  47  U.&C  332(cK6);  aee  al<o  Budget  Act, 
Section  6002(c)(2)(B)  (effective  date*).  For  the  text 
of  Section  310(b).  see  paragraph  3.  infra. 

4  In  regard  to  condition  (B).  the  legislative  history 
of  the  amended  statute  states:  "In  effect,  this 
condition  "grandfathers"  only  the  particular  person 
who  holds  the  foreign  ownership  on  May  24, 1993; 
the  "grandfathering"  does  not  transfer  to  any  future 
foreign  owners."  H.R.  Conf.  Rep.  ^4o.  213, 103d 
Cong.,  1st  Sess.  495  (1993).  reprinted  in  1993  U.S. 
Code  Cong,  k  Admin.  New*  1184. 
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corporation  directly  or  indirectly 
"  by  any  other  corporation  of  which 
officer  or  more  than  one-fourth  of  the 
are  aliens,  or  of  which  more  than 
of  the  capital  stock  is  owned  of 
voted  by  aliens,  their 
representatives,  or  by  a  foreign  government 
or  repre!  entaUve  thereof,  or  by  any 
corporal  on  organized  under  the  laws  of  a 

(^untry,  if  the  Commission  finds  that 
interest  will  be  served  by  the 
revocation  of  such  license. 


For  t  le  purposes  of  section  310(b). 
certain  partnership  interests,  as  well  as 
certain  Dther  interests  held  by  non- 
corponi  te  entities  and  associations,  may 
be  cons  idered  ownership  interests.' 

4.  Th }  Notice  proposed  to  establish  a 
petitioi  procedure  to  allow  licensees  to 
"grand  ither"  their  foreign  ownership. 
Under  I  lis  procedure,  petitioners  would 
be  required  to  (1)  identify  all  foreign 
persons  or  entities  holding  an  interest  in 
the  lice  isee  and  the  percentage  of 
owners  lip  interest  for  each;  and  (2) 
certify  i  hat  the  identity  and  level  of 
foreign  ownership  are  unchanged  since 
May  24 ,  1993,  and  that  no  change  will 
occur  ii  t  the  future  (other  than 
divestil  ure  of  a  foreign  ownership 
interest  to  a  domestic  person  or  entity) 
withou  prior  notice  to  the 

Commi  ision.o 

5.  Th  9  Notice  indicated  that  we 
intend  o  place  the  burden  on  licensees 
to  file  petitions,  regardless  of  whether 
we  have  made  a  final  determination  as 
to  wheiier  the  licensee  is  subject  to 
reclassmcation  as  a  CMRS  provider. 
Furthewnore,  the  Notice  stated  that 
while  the  filing  of  a  petition  would  not 
prejud^  a  hcensee's  future  arguments 
as  to  wnether  it  should  be  reclassified, 
license^  who  failed  to  file  a  timely 
petition  would  be  subject  to  immediate 
enforcetnent  of  our  foreign  ownership 
restrict  ons.' 

in.  Cor  intents 

6.  A  single  commenter  responded  to 
this  issue.  Roamer  One,  Inc.,  argues  that 
the  Nof  ce  misread  the  Budget  Act's 

lent  to  the  Communications  Act 
tent  that  it  imposes 
iate"  foreign  ownership 
ions  on  all  private  radio 


,  Wilner  k  Scheiner,  103  FCC  2d  511 
(1985).  reconsideration  granted  in  pan,  1  FCC  Red 
12  (19861  see  also  Moving  Phones  Partnership,  LJ>. 
V.  FCC.  9P8  F.2d  1051. 1055-57  (D.C  Cir.  1993). 
Section  ^0(b)  was  amended  in  1974  to  eliminate 
the  restri^ion  on  alien  ownership  of  private  radio 
licenseesl  Pub.  L  93-505.  88  Stat  1576;  H.R.  Report 
No.  g3-lk23. 93rd  Cong..  2d  Sess..  reprinted  In 
1974  U.S  Code  Cong.  A  Admin.  News  6305, 6307. 
Howeven  the  ban  on  licensing  radio  facilities  to 
foreign  governments  or  representative*,  established 
in  section  310(a).  still  applies  to  all  licensees. 

•  htoticB.  8  PCC  Red  at  8002-03  1 7/. 

Md.at  M)03178. 


licensees."  It  maintains  that  while  the 
Notice  refers  to  private  land  mobile 
service  providers  that  "may"  be  treated 
as  common  carriers,  the  statute  refers  to 
existing  private  land  mobile  service 
providers  that  "will"  be  treated  as 
common  carriers  as  a  result  of  the 
enactment  of  the  Budget  Act.s  It 
contends  that,  prior  to  the  completion  of 
this  rule  making  proceeding,  the 
Commission  may  not  impose  alien 
ownership  restrictions  on  private  radio 
licensees  who  are  unhkely  to  be 
classified  as  CMRS  providers.^o 

IV.  Discussion 

A.  Who  Should  File  a  Waiver  Petition 

7.  Initially,  we  agree  with  Roamer  One 
that  Section  332(c)(6)  does  not  impose 
foreign  ownership  restrictions  on  all 
private  radio  licensees.  As  noted  above, 
the  foreign  ownership  restrictions  apply 
only  to  those  current  private  land 
mobile  service  providers  that  "will  be" 
classified  as  CMRS  providers  "as  a 
result  of  enactment  of  the  [Budget  Act)." 
As  we  discussed  in  the  Notice,  a  private 
land  mobile  radio  licensee  could 

[>otentially  be  reclassified  as  a  CMRS 
icensee  if  it  meets  two  criteria:  Its 
service:  (1)  Is  "provided  for  profit."  and 
(2)  makes  "interconnected  service" 
available  "to  the  public"  or  "to  such 
classes  of  eligible  users  as  to  be 
efiectively  available  to  a  substantial 
portion  of  the  public."  In  addition,  it  is 
possible  that  a  service  might  not  fully 
satisfy  the  two  criteria,  but  nonetheless 
be  classified  as  CMRS  if  the 
Commission  were  to  find  that  the 
service  is  the  "functional  equivalent"  of 
CMRS.ii  If  a  licensee  determines  that 
there  is  a  possibility  that  it  will  be 
reclassified  as  a  CMRS  provider,  it  must 
also  determine  whether  its  foreign 
ownership  as  of  May  24, 1993,  would  be 
prohibited  under  section  310(b). 12 

8.  Final  rules  governing  regulatory 
classification  of  mobile  services  may  not 
be  available  on  or  before  the  February 
10, 1994,  filing  deadline.  We  recognize 
that  this  presents  private  land  mobile 
licensees  v«nth  the  potentially  difficult 
decision  of  whether  they  should  file 
petitions  for  waiver.  Therefore,  in 
instances  where  there  is  any  chance  at 
all  that  the  licensee  might  later  be 
classified  as  a  CMRS  provider,  we 
strongly  encourage  the  licensee  to  err  on 
the  side  of  filing  and  thereby  preserve 
all  of  its  rights  under  the  new  statutory 
provisions.  Similarly,  if  a  licensee  is 


■Comment*  of  Roamer  One,  Inc.  at  15-16  (Nov. 
8, 1993);  see  also  id.  at  iii-iv. 
"Id.  at  15. 
H>ld. 

11  See  Notice,  8  FCC  Red  at  7990-96  If  10-4a 
"See  paragraph  3.  supra. 
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uncertain  of  whether  it  would  be 
afiiected  by  section  310(b)  restrictions 
absent  a  waiver,  we  strongly 
recommend  that  the  licensee  file  a 
petition. 

B.  Contents  of  Waiver  Petition 

9.  As  noted  above,  section  332(c)(6) 
permits  the  Commission  to  grant  waiver 
petitions  only  where  two  conditions  are 
met.  First,  the  waiver  can  only  cover 
"the  [licensee's]  extent  of  foreign 
ownership  interest  [that  has]  not  *   *   * 
increased  above  the  extent  which 
existed  on  May  24, 1993."  Consistent 
with  the  legislative  history  quoted 
previously  (see  note  4,  supra),  we 
inte.TJret  this  language  to  refer  to  the 
precise  identities  of  persons  or  entities 
and  not  merely  to  preexisting  levels  of 
foreign  ownership  interests.  Petitioners 
must  therefore  identify  in  their  petitions 
all  foreign  interests  in  the  licensee  as  of 
May  24. 1993,  that  would,  absent  a 
waiver,  be  subject  to  the  section  31G(b) 
restrictions  and  for  which  a  waiver  is 
sought.  For  instance,  except  as  noted 
below,  petitioners  should  specifically 
identify  all  foreign  persons  or  entities 
holding  an  ownership  interest  in  the 
licensee  and  the  percentage  of 
ownership  interest  of  each  and  identify 
all  foreign  partners, >3  officers,  and 
directors,  regardless  of  whether  they 
have  any  ownership  interest.  While  we 
will  not  require  publicly  traded 
corporations'*  to  identify  each  foreign 
stockholder  in  instances  where  this 
requirement  would  be  especially 
onerous."  we  note  that  it  is  the 
responsibility  of  all  petitioners  to  ensure 
that  all  foreign  ownership  listed  in  the 
petition,  including  that  held  by 
individual  stockholders,  did  exist  as  of 
May  24. 1993,  and  to  retain 


"Petitioners  must  list  all  foreign  partners 
regardle**  of  whether  ibey  are  general  or  limited 
partners,  except  that  petitloi>ers  need  not  liit  a 
limhad  partner  (1)  whose  level  of  ownership 
interest  in  the  licensee  does  not  exceed  the  level 
allowed  by  section  310(b),  and  (2)  who  is 
"insulated"  from  the  management  and  control  of 
the  partnership.  See.  e.g..  Wilner  and  Scheiner, 
supra,  103  FCC  2d  at  517  n.  31,  520  n.  43; 
Attribution  of  Ovimership  InteresU,  Memorandum 
Opinion  and  Order  in  MM  Docket  No.  83-46,  58  RR 
2d  604.  61»-20 11 4a-50  (1985). 

"For  a  definition  of  such  corporations,  see  First 
Report  and  Order  and  Memorandum  Opinion  and 
Order  on  Reconsideration  in  CC  £)ocket  No*.  90-6. 
85-388.  6  FCC  Red  6165.  5213  1 63  (1991). 

"See,  e.g..  Advanced  Mobile  Phone  Inc.,  54  RR 
2d  354,  362  1 29  (Com.  Car.  Bur.  1983)  (applicant 
demonstrated  sufficient  compliance  with  the 
requirements  of  FCC  Form  401  by  indicating  the 
percentage  of  its  common  stock  held  or  voted  by 
aliens,  and  by  listli^g  the  identities  of  its  ten  largest 
stockholders  and  stating  that  not>e  of  them  was  an 
alien,  and  would  not  be  required  to  circulate  a 
queationnaire  to  all  of  Its  stockholders).  The  burden 
will  be  on  any  entity  claiming  such  an  onerous 
burden  to  explain  why  Identifying  individual 
shareholders  would  be  extraordinarily  Inirdensome. 


documentation  substantiating  that 
ownership. 

10.  The  second  condition  is  that  the 
waiver  cannot  permit  any  "subsequent 
transfer  of  ownership  to  any  other 
person  in  violation  of  section  310(b)." 
We  interpret  "subsequent"  here  to  mean 
subsequent  to  May  24, 1993.  Petitioners 
must  therefore  certify  in  their  petitions 
that  the  identity  and  percentages  of  each 
listed  component  of  foreign  ownership 
are  unchanged  since  May  24, 1993,  and 
that  each  listed  foreign  officer,  director 
or  partner  continues  to  hold  the  same 
position.  The  waiver  can  reci3gniz»  only 
the  particular  person  or  entity  that  held 
the  ownership  interest  on  May  24. 1993; 
it  cannot  recognize  any  subsequent 
transfers  to  other  foreign  ovmers  or 
foreign  officers  or  directors. «6  if, 
following  the  grant  of  a  waiver  in  light 
of  the  above  condition,  a  licensee 
wishes  to  transfer  "grandfathered" 
foreign  ownership  interests,  the  waiver 
will  remain  valid  (for  the  remaining 
"grandfathered"  interests)  only  if  the 
transfer  is  made  to  a  domestic  person  or 
entity.i7  The  same  is  true  for 
"grandfathered"  partners,  officers,  and 
directors. 

C  Effective  Date  of  Section  310(b) 
Restrictions 

11.  Roamer  One  appears  to  object  to 
our  statement  in  the  Notice  that  "all 
reclassifiable  private  licensees  are 
immediately  sui^ecX  to  the  foreign 
ownership  restrictions  on  common 
carriers  by  section  310(b)."  »•  As  noted 
above,  Roamer  One  contends  that,  prior 
to  the  completion  of  this  rule  making 
proceeding,  the  Commission  should  not 
impose  alien  ownership  restrictions  on 
private  radio  licensees  who  are  unlikely 
to  be  classified  as  CMRS  providers.  We 
agree  that  the  restrictions  in  section 
310(b)  would  only  apply  to  licensees 
that  are  actually  reclassified  pursuant  to 
the  statute  and  its  implementation  in 
this  rule  making.  Section  310(b)  does 
not  and  will  not  apply  to  private  land 
mobile  radio  licensees  who  will  not  be 
reclassified  as  CMRS  providers.  On  the 


'•See  note  4.  suprm.  Thus,  transfers  to  aliens  that 
occurred  after  May  24  are  not  covered  by  the 
grandfathering  provisions  of  the  Budget  Act  even  if 
they  occurred  bisfore  the  Budget  Act  was  enacted  on 
August  10. 1993.  Where  such  a  transfer  is  found  to 
create  an  ownership  Interest  in  violation  of  section 
310(b),  the  licensee  will  be  required  to  comply  %vith 
seaion  310(b)  %«ath  respect  to  that  interest, 
regardless  of  whether  alien  ownership  In  the 
licensee  that  existed  prior  to  May  24  is 
grandfathered.         t 

"Licensees  seekingj^juansfer  their  ownership  or 
control  would  also  be  requtn^  to  comply  with 
section  310(d)  of  the  Commu6ications  Act,  47 
U.S.C  310(d),  and  with  applicable  CommUskM 
ruios. 

i«  Notice.  8  PCC  Red  at  8002  1 76  (emphaaU 
added). 


Other  hand,  the  statute  does  require 
immediate  enforcement  of  section 
310(b)  for  private  land  mobile  providers 
that  are  reclassified  as  CMRS.  Section 
6002(c)(2)(B)  of  the  Budget  Act  stales: 

[Ajny  private  land  mobile  service  provided 
by  any  person  before  [the  Budget  Act's]  date 
of  enactment,  and  any  paging  service 
utilizing  frequencies  allocated  as  of  January 
1. 1993,  for  private  land  mobile  services, 
shall,  except  for  purposes  of  section  332(c)(6) 
of  [the  Communications  Act],  be  treated  as  a 
private  mobile  service  until  3  years  after  such 
date  of  enactment. 

Budget  Act,  section  6002(c)(2)(B) 
(emphasis  added).  Although  other 
common  carrier  regulation  may  not 
apply  to  some  licensees  for  3  years, 
unless  a  licensee  timely  files  and  is 
granted  a  waiver  piu^uant  to  section 
332(c)(6),  section  310(b)  will  apply 
immediately  upon  the  effective  date  of 
our  rules  reclassifying  the  licensee's 
service  as  CMRS.  Accordingly,  as  stated 
above,  licensees  that  may  be  reclassified 
should  file  a  timely  waiver  request  to 
grandfather  any  foreign  ownership  or 
other  interest  that  existed  as  of  May  24. 
1993.  and  that  might  be  affected  by  the 
application  of  section  310(b). 

V.  Petitioning  Procedure 

12.  In  light  of  the  above,  we  adopt  the 
following  petitioning  procedure.  First, 
petitions  should  be  in  an  informal,  letter 
format,  and  must  contain  the  caption 
"COMMERCIAL  MOBILE  RADIO 

SERVICE  FOREIGN  OWNERSHIP 
WAIVER  PETITION."  PeUtions  must 
clearly  specify  the  licensee's  name, 
radio  service,  call  sign(s),  station 
address(es)  or  geographical  location(s), 
and  contact  person  with  telephone 
number.  Petitions  must  specifically 
request  a  waiver  of  section  310(b), 
identify  the  particular  subsection(s)  of 
section  310(b)  for  which  the  waiver  is 
requested,  and  state  that  the  waiver  is 
sought  under  section  332(c)(6).  The 
original  copy  of  the  waiver  petition 
must  be  signed  by  the  licensee.^'  and 
this  signature  will  be  taken  to  certify 
that  all  statements  made  in  the  petition 
are  tnie,  complete,  correct,  and  made  in 
good  faith. 

13.  In  addition,  as  proposed  in  the 
Notice,  petitions  must: 

(1)  identify  by  name,»'  as  of  May  24, 1993. 
all  foreign  persons  or  other  entities  holding 
ownership  interests  in  the  licensee,  directly 
or  indirectly,  that  would,  abwnt  a  waiv«r.  not 
be  permitted  to  bold  such  Interests  under 
section  310(b),  and  for  which  a  waiver  is 


i«See  Section  1.913  of  the  Commission's  Rules, 
47  CFR  1.913. 

x>As  noted  previously,  publicly  traded 
corporations  are  not  required  to  Identify  all 
Individual  stockholders  when  to  do  so  would 
constitute  an  especially  onerous  burden.  See  note* 
14-15.  supra,  and  accompanying  text. 
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sought;  likewise,  f>etitions  must  identify 
similarly  situated  foreign  p>artners,  officers, 
or  directors  of  the  licensee,  regardless  of 
whether  they  have  any  ownership  interest  in 
the  licensee; 

(2)  as  applicable,  as  of  May  24, 1993, 
identify  the  following  for  each  person  or 
other  entity  (including  officers,  directors  and 
partners)  identified  in  (1)  above:  residence, 
citizenship,  office  or  directorship  held, 
number  of  shares  or  nature  of  partnership 
interests,  number  of  votes,  and  percentage  of 
votes;  also,  if  the  entity  is  other  than  an 
individual,  petitions  must  also  identify  the 
name,  address,  and  citizenship  of  the  natural 
person  authorized  to  vote  the  stock;  and 

(3)  Answer  the  following: 

(a)  Have  the  ownership  and  other  interests 
listed  pursuant  to  (1)  and  (2)  above  remained 
the  same  since  May  24, 1993? 

(b)  Have  the  officers,  directors  or  partners 
continued  to  retain  their  positions  since  May 
24. 1993? 

If  the  answer  to  (a)  or  (b)  is  "No,"  please 
explain. 

14.  Petitioners  must  also  certify  that, 
in  the  case  of  an  individual  petitioner, 
he  or  she  is  not  subject  to  a  denial  of 
federal  benefits,  that  includes  FCC 
benefits,  piu^uant  to  section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988,  21  U.S.C. 
section  862,  or,  in  the  case  of  a  non- 
individual  petitioner,  (e.g.,  corporation, 
partnership,  or  other  unincorporated 
association),  no  party  to  the  application 
is  subject  to  a  denial  of  federal  benefits, 
that  includes  FCC  benefits,  pursuant  to 
that  section.  For  the  deBnition  of  a 
"party"  for  these  purposes,  see  47  CFR 
1.2002(b). 

15.  The  Conunission  has  no  authority 
to  extend  the  Congressionally  mandated 
deadline  date,  so  it  is  imperative  that 
waiver  petitions  be  filed  on  time.  To  be 
timely  received,  petitions  must,  by 
February  10, 1994,  be  either  (1)  hand- 
delivered  to  the  offices  of  the  FCC  in 
Gettysburg,  Pennsylvania,  at  the  address 
below,  or  (2)  received  through  the  U.S. 
Mail  or  other  mail  delivery  service  at 
the  address  below. 

Federal  Communications  Commission, 
Attn:  CMRS  Foreign  Ownership 
Waiver  Petition,  1270  Fairfield  Road, 
Gettysburg,  Pennsylvania  17325 — 
7245. 

Licensees  should  file  one  original  and 
two  copies.  These  petitions  do  not 
require  a  fiUng  fee. 

VI.  Final  Begulatory  Flexibility  Analysis 

16.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  604,  the 
Commission's  final  analysis  is  as 
follows: 

A.  Need  for,  and  Purpose  of.  This 
Action 

As  a  result  of  recent  legislation, 
certain  private  land  mobile  radio 
licensees  will  be  reclassified  as 
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commercial  mobile  radio  service 
licensees  and  will  be  subject  to  foreign 
ownership  restrictions  within  the 
Comminications  Act  of  1934,  as 
amended.  This  present  First  Report  and 
Order  ^escribes  the  procedure  by  which 
such  litensees  may  file  a  waiver  petition 
with  tije  Commission  to  request 
retention  of  existing  foreign  ownership 
that  would  otherwise  not  be  permitted. 

B.  Sum  mary  of  the  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  i  (egulatory  Flexibility  Analysis 

In  re  ;ard  to  the  foreign  ownership 
issue  a  Idressed  by  this'f  irst  Report  and 
Order,  lo  comments  were  submitted  in 
responi  e  to  our  Initial  Regulatory 
Flexibi  ity  Analysis. 

C.  Sign  ificant  Alternatives  Considered 

No  s  gnificant  alternatives  were 
considi  ired. 

VII.  Or  lering  Clauses 

17.  /  ccordingly.  It  is  Ordered  That. 
piu^ua  It  to  the  authority  of  sections 
4(i),  30  3(r),  and  332(c)(6)  of  the 
Conuni  inications  Act  of  1934,  as 
amend  »d,  47  U.S.C.  154(i),  303(r),  and 
332(c)( )),  this  First  Report  and  Order  is 
adopte  1,  efliective  upon  publication  in 
the  Fe<  eral  Register.  21 

18.  For  further  information  on  filing  a 
waiver  petition,  contact  the  Private 
Radio  Bureau,  Licensing  Division. 
Consumer  Assistance  Branch,  (717) 
337-1^2.  For  further  information 
regarding  this  First  Report  and  Order, 
contact  Carmen  Cintron  at  (202)  632- 
6450  ((^mmon  Carrier  Bureau,  Mobile 

;  Division)  or  Eric  Malinen  at 
)2-6497  (Private  Radio  Bureau, 
^obile  and  Microwave  Division). 

anununications  Commission. 
I F.  Caton, 
Secretary.  . 

94-511  Filed  1-7-94;  8:45  am] 
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DEPAfilMENT  OF  DEFENSE 

48  CFi^  Parts  225  and  252 

Defende  Federal  Acquisition 
Regulation  Supplement;  North 
Amerf<  an  Free  Trade  Agreement 
Implen  lentation  Act 

AGENC1 :  Department  of  Defense  (DoD). 

ACTION  Interim  rule  with  request  for 
public  comments. 


."In  li  ht  of  the  statutory  deadline  for  filing 
petitional  we  find  that  there  is  good  cause  to  make 
this  acti(>i  effective  immediately  upon  publication 
in  the  Fa  leral  Register. 


SUMMARY:  The  Director  of  Defense 
Procurement  is  issuing  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  integrate  Buy  American  Act 
and  Balance  of  Payments  Program 
waivers  necessitated  by  the  North 
American  Free  Trade  Agreement 
Implementation  Act  with  similar 
existing  Department  of  Defense  waivers 
for  countries  with  memoranda  of 
understanding  or  other  international 
agreements. 

DATES:  Elective  Date;  January  1. 1994. 
This  rule  applies  to  solicitations  issued 
on  or  after  January  1, 1994. 

Comment  Date:  Comments  on  the 
interim  DFARS  rule  should  be 
submitted  in  writing  to  the  address 
shown  below  on  or  before  February  9, 
1994,  to  be  considered  in  the 
formulation  of  a  final  rule.  Please  cite 
DFARS  Case  93-D310  in  all 
correspondence  related  to  this  issue. 
ADDRESSES:  Interested  parties  should       j 
submit  written  comments  to  The  / 

Defense  Acquisition  Regulations  ^ 

Council.  ATTN:  Mrs.  Alyce  Sullivan, 
OUSD  (A&T)DPPAR).  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  697- 
9845. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Alyce  Sullivan,  (703)  697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Chapter  Ten  of  the  North  American 
Free  Trade  Agreement  (NAFTA) 
Implementation  Act  of  1993  requires  the 
United  States,  Canada,  and  Mexico  to 
eliminate  "buy  national"  restrictions  on 
non-defense  related  purchases  by  the 
federal  governments.  NAFTA  is  being 
implemented  in  the  Federal  Acquisition 
Regulation  but  also  requires  revision  of 
the  DFARS  to  integrate  Biiy  American 
Act  and  Balance  of  Payments  Program 
waivers  necessitated  by  NAFTA  with 
similar  existing  Department  of  Defense 
waivers  for  countries  with  memoranda 
of  understanding  or  other  international 
agreements. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  waives  the  Buy 
American  Act  for  certain  Mexican  and 
Canadian  products.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been. prepared  and  will  be  provided 
to  the  Chief  Counsel  for  Advocacy  for 
the  Small  Business  Administration. 
Comments  are  invited.  Comments  from 
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small  entities  concerning  the  affected 
DFARS  subpart  vrill  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  dte  DFARS  Case  93-610  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  applies 
because  the  provisions  at  252.225-7006, 
Buy  American  Act-Trade  Agreements- 
Balance  of  Payments  Program 
Certificate,  and  252.225-7035,  Buy 
American  Act-North  American  Free 
Trade  Agreement  Implementation  Act- 
Balance  of  Payments  Program 
Certificate,  require  offerors  to  list  the 
line  item  number  and  country  of  origin 
for  any  end  product  other  than  a 
domestic  end  product.  Accordingly,  a 
request  for  clearance  of  a  new 
information  collection  requirement 
concerning  the  North  American  Free 
Trade  Agreement  Act  is  being  submitted 
to  the  Office  of  Management  and  Budget 
under  44  U.S.C  3501,  et  seq. 

D.  Detenninatioa  To  laeue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  before  affording  the 
public  an  opportunity  to  comment.  This 
action  is  necessary  because  the  North 
American  Free  Trade  Agreement 
Implementation  Act.  signed  into  law  on 
December  8, 1993,  becomes  effective  on 
January  1, 1994.  However,  pursuant  to 
Public  Law  98-577  and  Federal 
Acquisition  Regulation  1.501,  public 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement 
Qaudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Autibority:  41  U.S.C  421  and  FAR  subpart 
1.3. 

PART  22S-FOREIQN  ACQUISITION 

2.  Section  225.000-70  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

225.000-70   Definitions. 
As  used  in  this  part — 


(m)  U.S.  made  end  product  is  defined 
in  the  clause  at  252.225-7007.  Trade 
Agreements. 

3.  Section  225.000-71  is  amended  by 
revising  paragraphs  (a)(2)  and  (c)(1)  to 
read  as  follows: 

225.000^1    Qenaral  guideMnes. 

(a)  Statutory  or  policy  restrictions. 

•  •        »        •        • 

(2)  Where  an  exception  to  or  waiver 
of  a  restriction  would  result  in  award  of 
a  foreign  end  product,  apply  the  policies 
and  procedures  of  the  Buy  American 
Act  or  the  Balance  of  Payments 
Program,  and,  if  applicable,  the  trade 
agreements. 

•  •        •        •        • 

(c)  Trade  agreements.  (1)  Determine 
whether  the  product  is  covered  by  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (see  subpart  225.4). 

4.  Section  225.105  (3)  and  (5)(ii)(A) 
are  revised  to  read  as  follows: 

225.106    Evaiualtng  offers. 

•  •        •        •        • 

(3)  Treat  ofliers  of  eligible  products 
under  acquisitions  subject  to  the  Trade 
Agreements  Act  or  NAFTA  as  if  they 
were  quahfying  country  oRers.  (See 
Example  4  of  Table  25-1,  Evaluation.) 

(5)*  •  • 
(ii)*  •  ' 

(A)  "U.S.  made  end  product"  under 
trade  agreements; 

»        •        *        •        • 

5.  Section  225.109(a)  is  revised  to 
read  as  follows: 

225.109   SoMcltotlen  previsions  and 


(a)  Use  the  provision  at  252.225-7000, 
Buy  American  Act — Balance  of 
Payments  Program  Certificate,  instead  of 
the  provisions  at  FAR  52.225-1,  Buy 
American  Certificate,  and  FAR  52.225- 
6,  Balance  of  Payments  Program 
Certificate.  Use  the  provision  in  any 
solicitation  which  includes  the  clause  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  unless 
the  solicitation  includes  either  the 
clause  at  252.225-7007,  Trade 
Agreements  Act,  or  the  clause  at 
252.225-7036.  North  American  Free 
Trade  Agreements  Implem«itation  Act 
*        •        •        •        • 

6.  Section  225.401  is  revised  to  read 
as  follows: 

225.401    Oeflnltlone. 

Eligible  product  means,  instead  of  the 
definition  at  FAR  25.401,  a  designated. 


NAFTA,  or  Caribbean  Basin  country  end 
product  in  the  categories  listed  in 
225.403.70. 

7.  Section  225.402  is  amended  by 
revising  paragraphs  (c)  (i)  and  (li)  to 
read  as  follows: 

225.402    Policy. 


(c)(i)  Except  as  provided  in  paragraph 
(c)(ii)  of  this  section,  do  not  purchase 
nondesignated  country  end  products 
subject  to  the  Trade  Agreements  Act 
unless  they  are  NAFTA,  Caribbean 
Basin  or  qualifying  country  end 
products  (see  225.872-1). 

(ii)  National  interest  waivers  under 
secUon  302(b)(2)  of  the  Trade 
Agreements  Act  are  approved  on  a  case- 
by-case  basis.  Except  as  delegated  in 
paragraphs  (c)(ii)  (A).  (B).  and  (C)  of  this 
section,  a  request  for  a  national  interest 
waiver  shall  include  supporting 
rationale  and  be  submitted  under 
department/agency  procedures  to  the 
Director  of  Defense  Procurement. 
•        •        •        •        • 

8.  Section  225.403-70  is  amended  by 
revising  the  introductory  paragraph  and 
by  removing  Federal  Supply  Group 
(FSG)  52,  and  the  Category /Description 
of  Measuring  tools,  to  read  as  follows: 

22S.40»-70    Products  sutoteel  to  trade 


Foreign  end  products  subject  to  the 
Trade  Agreements  Act  and  NAFTA  are 
those  in  the  following  Federal  supply 
groups  (FSG).  If  a  prtxiuct  is  not  in  one 
of  the  listed  groups,  the  Trade 
Agreements  Act  and  NAFTA  do  not 
apply.  As  noted  in  FAR  25.401, 
Caribbean  Basin  country  end  products 
are  limited  to  those  end  products  which 
are  eligible  for  duty-free  treatment 
under  19  U.S.C  2703(b).  The  list  of 
products  has  been  annotated  to  indicate 
those  products  which,  due  to  this 
limitation,  are  eligible  for  designated 
and  NAFTA  countries,  but  are  not 
presently  eligible  for  Caribbean  Basin 
countries. 


225.407  [Amended] 

9.  Section  225.407  is  redesignated  as 
225.408;  paragraphs  (a)(1)  and  (a)(2)(A) 
of  newly  designated  section  225.406  are 
amended  by  removing  the  word  "Act" 
wherever  it  appears  after  "Trade 
Agreements";  and  new  paragraphs  (a) 
(3)  and  (4)  are  added,  to  read  as  follows: 

225.408  Soiidtsaon  provision  and 
contract  ciauee. 

'   (a)*  •  • 

(3)  Use  the  provision  at  252.22S-7035, 
Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation 
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Act — Balance  of  Payments  Program 
Certificate,  instead  of  the  provision  at 
FAR  52.225-20,  Buy  American  Act- 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program  Certificate,  in  all 
solicitations  that  include  the  clause  at 
252.225-7036,  North  American  Free 
Trade  Agreement  Implementation  Act. 

(4)  (A)  Use  the  clause  at  252.225- 
7036.  North  American  Free  Trade 
Agreement  Implementation  Act,  instead 
of  the  clause  at  FAR  52.225-21,  Buy 
American  Act — North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program.  The 
clause  need  not  be  used  where  purchase 
from  foreign  sources  is  restricted  (see 
225.403(d)(1)(B)).  The  clause  may  be 
used  where  the  contracting  officer 
anticipates  a  waiver  of  the  restriction. 

(B)  Use  the  clause  in  all  solicitations 
and  contracts  for  the  items  listed  at 
225.403-70,  when  the  estimated  value  is 
$50,000  or  more  and  the  Trade 
Agreements  Act  does  not  apply.  Include 
the  clause  in  solicitations  for  multiple 
line  items  if  any  line  item  is  subject  to 
NAFTA. 

~  (C)  Application  of  the  procedures  in 
225.402(a)  and  the  acquisition  of 
noneligible  and  eligible  products  under 
the  same  solicitation  may  result  in  the 
application  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  to 
only  some  of  the  items  solicited.  In  such 
case,  indicate  in  the  schedule  those 
items  covered  by  the  Act. 

10.  Section  225.602(3)(ii)  is  revised  to 
read  as  follows: 

Subpart  225.6— Customs  and  Duties 

225.602  Poliey. 

•  •       •       •       • 

(3)  •  •  * 

(ii)  Eligible  products  (end  products 
but  not  components)  on  defense 
contracts  subject  to  the  Trade 
Agreements  Act  or  NAFTA;  and 

•  •        •        •        • 

11.  Section  225.603  is  amended  to 
add  new  paragraph  (l)(ii)(C),  and  to 
revise  paragraph  (l)(iii)(C)(3)  to  read  as 
follows: 

225.603  Procedures. 
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(1)  *  •  * 

(ii)*  *  • 

(C)  252.225-7037,  Duty-Free  Entry— 
NAFTA  Country  End  Products  and 
Supplies;  or 

(iii)*  •  * 

(O*  •  • 

(3)  Such  acquisition  abroad  is 
authorized  by  the  terms  of  the  contract, 
the  subcontract,  or  by  the  contracting 


officer.  In  any  case,  follow  the 
procejdures  required  by  the  clauses  in 
FAR  1 12.225-10,  Duty-Free  Entry,  and 
252.2  25-7009,  Duty-Free  Entry— 
Quali  Fying  Country  End  Products  and 
Supp  es,  and  252.225-7037,  Duty-Free 
Entm— NAFTA  Country  End  Products 
and  Supplies,  to  the  extent  practicable. 
•        *        • 

12.|Section  225.605^70  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  alid  adding  new  paragraph  (c)  to 
read  as  follows: 

225.6d5-70    Additional  solicitation 
provi^ons  and  contract  clauses. 

* 

(c)  tJse  the  clause  at  252.225-7037, 
Duty-  ="ree  Entry- NAFTA  Country  End 
Prod)  cts  and  Supphes,  in  all 
solici  :ations  and  contracts  for  .supplies 
and  s  jrvices  when  the  clause  at  FAR 
52.22  >-10,  Duty-Free  Entry,  is  not  used 
and  r  AFTA  applies  (see  225.403-70). 


PART  252-SOUCrrATION 
PRO<  IStONS  AND  CONTRACT 
CLAI  SES 

13.  Section  252.225-7001  is  amended 
by  re'  rising  the  clause  heading  and 
paraj  raph  (c)  to  read  as  follows: 

252.2  5-7001    Buy  American  Act  and 
Baian  m  of  Payments  Program. 

irescribed  in  225.109(d),  use  the 
folloi  ring  clause: 


As 

ilh 

Buy 


^pierican  Act  and  Balance  of  Payments 
(January  1994) 


Progriim 


(c)  the  Contractor  agrees  that  it  will 
delivi  r  only  domestic  end  products  unless, 
in  its  )ffer,  it  specified  delivery  of  other  end 
produ  c\s  in  the  Buy  American  Act  and 
Balan  :e  of  Payments  Certificate  or  the  Buy 
Amer  can  Act — ^Trade  Agreements — Balance 
of  Paj  ments  Program  Certificate.  An  offer 
certif  ing  that  a  qualifying  country  end 
produ  ct  will  be  supplied  requires  the 
Contr  ictor  to  deliver  a  qualifying  country 
end  p  oduct  or  a  domestic  end  product. 
•         •         •         •         • 

(End  of  clause) 

14J  Section  252.225-7006  is  amended 
by  revising  the  section  heading,  the 
claus  a  title,  and  paragraph  (a); 
paraj  raph  (b)  is  revised;  paragraph 
(c)(2lv)  is  redesignated  as  paragraph 
(vi)  a  id  reprinted  for  the  convenience  of 
the  n  ader;  and  a  new  paragraph  (c)(2)(v) 
is  adi  led,  to  read  as  follows: 

252.2  !5-7006    Buy  American  Act— Trade 
Agrw  ments— Balance  of  Payments 
Progipm  Certificate. 

As 
lollop 


JMI 


prescribed  in  225.408(a)(1).  use  the 
ing  provision: 


Buy  Americjji  Act — ^Trade  Agreements — 
Balance  of  Payments  Program  Certificate 
(Jan.  1994) 

(a)  Definitions.  V 
Caribbean  Basin  country  end  product, 

designated  country  end  product,  domestic 
end  product,  NAFTA  country  end  product, 
nondesignated  country  end  product, 
qualifying  country  end  product,  and  U.S. 
made  end  product  have  the  meanings  given 
in  the  Trade  Agreements  or  Buy  American 
Act  and  Balance  of  Payments  Program 
clauses  of  this  solicitation. 

(b)  Evaluation. 

Offers  will  be  evaluated  by  giving 
preference  to  U.S.  made  end  products, 
qualifying  country  end  products,  designated 
country  end  products,  NAFTA  country  end 
products,  and  Caribbean  Basin  country  end 
products  over  other  end  products. 

(c)  Certifications.  *  *  * 

(v)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  NAFTA  country  end 
products:  (insert  line  item  number)  (insert 
country  of  origin). 

(vi)  The  Offeror  certifies  that  the  following 
supplies  are  other  nondesignated  country 
end  products,  (insert  line  item  number) 
(insert  country  of  origin).  (End  of  provision) 

15.  Section  252.225-7007  is  amended 
by  revising  the  section  heading  and 
clause  title;  to  revise  the  introductory 
language;  to  redesignate  current 
paragraphs  (a)(5),  (6),  and  (7)  as  (a)(7), 
(8),  and  (9)  respectively  and  add  new 
paragraphs  (a)(5)  and  (6):  to  revise 
newly  designated  paragraph  (a)(9)(ii); 
and  to  revise  paragraphs  (b),  (c),  and  (d), 
to  read  as  follows: 

252.225-7007   Trade  Agreements. 

As  prescribed  in  225.408(a)(2),  use  the 
following  clause: 

Trade  Agreements  (Jan.  1994) 

(a)*  •  • 

(5)  NAFTA  country  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  NAFTA  country;  or 

(ii)  Has,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  from 
another  country  or  instrumentality,  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
includes  services  (except  trans|K>rtation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself.  It  does  not  include  service  contracts  as 
such. 

(6)  North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 


(9) 


(ii)  In  the  case  of  an  article  which  consists 
in  whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  the  United 
States  into  a  new  and  distinct  article  of 


commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed. 

(b)  This  clause  implements  the  Trade 
Agreements  Act  of  1979  (19  U.S.C  2501  et 
seq.),  the  North  American  Free  Trade 
A^eement  Implementation  Act  of  1993,  and 
the  Caribbean  Basin  Initiative  by  providing  a 
preference  for  U.S.  niade  end  products  and 
designated  country  end  products  over 
nondesignated  country  end  products,  except 
nondesignated  country  end  products  which 
are  qualif>ing  country  end  products,  NAFTA 
country  end  products,  or  Caribbean  Basin 
end  products. 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  NAFTA  country,  or 
nondesignated  country  end  products  in  the 
Buy  American  Act— Trade  Agreements- 
Balance  of  Payments  Program  Certificate 
provision. 

(1)  Offerors  may  not  supply  a 
nondesignated  country  end  product  unless  it 
Is  a  qualifying  country  end  product,  NAFTA 
country  end  product,  or  Caribbean  Basin 
country  end  product,  or  a  national  interest 
waiver  has  been  granted  under  section  302  of 
the  Trade  Agreements  Act  of  1979  (see  FAR 
25.402(c)). 

(2)  An  offer  certifying  that  a  qualifying 
country  end  product,  a  designated  country 
end  product,  a  NAFTA  country  end  product, 
or  a  Caribbean  Basin  country  end  product 
will  be  supplied,  requires  the  Contractor  to 
supply  8  qualifying  country  end  product,  a 
designated  country  end  product,  a  NAFTA 
country  end  product,  or  a  Caribbean  Basin 
country  end  product,  whichever  It  certified, 
or,  at  the  Contractor's  option,  a  U.S.  made 
end  product. 

(d)  The  offered  price  of  end  products  listed 
and  certified  under  paragraphs  (c)(2)(i)  and 
(vi)  of  the  Buy  American  Act— Trade 
Agreements — Balance  of  Payments  Program 
Certificate  provision  of  the  solicitation  must 
include  all  applicable  dufy.  The  offered  price 
of  qualifying  country  end  products, 
designated  country  end  products,  NAFTA 
country  end  products,  and  Caribbean  Basin 
country  end  products  for  line  items  subject 
to  the  Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  should  not  include 
customer  fees  or  duty.  (End  of  clause) 

16.  Section  252.225-7010  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

gf22»-70l0   Duty  Free  Entfy-AddWonal 
Provisions. 

As  prescribed  in  225.605-70(d),  use 
the  following  clause: 
•        •        •        •        • 

17.  A  new  section  252.225-7035  is 
added  to  read  as  follows: 

2S2.22S-703S   Buy  Amertean  Act  Wortti 
American  Free  Trade  AgrMmont 
WHgamaiiiallon  Act   Balanca  of  Payments 
Pregrant  Csftiflcals. 

As  prescribed  in  225.408(a)(3),  use  the 
following  provision: 


Buy  Americut  Act— North  Amarican  Fim 
Trade  Agreemeot  Implonentatioo  Act— 
BaJaooe  of  Payments  Program  Certificata 
Oan.l9»«) 

(a)  Definitions. 

Domestic  end  product,  qualifying  country 
end  product,  and  U.S.  made  end  product 
have  the  meanings  given  in  the  North 
American  Free  Trade  Agreement 
Implementation  Act  or  Buy  American  Act 
and  Balance  of  Payments  Program  clauses  of 
this  solicitation. 

(b)  Evaluation. 

Offers  will  be  evaluated  by  giving 
preference  to  U.S.  made  end  products, 
qualifying  country  end  products,  or  NAFTA 
country  end  products  over  other  end 
products. 

(c)  Certifications. 

(1)  The  Offeror  certifies  that— 

(i)  Each  end  product,  except  the  end 
products  listed  in  paragraph  (c)(2)  of  this 
provision,  is  a  domestic  end  product  (as 
defined  in  the  Buy  American  Act  and 
Balance  of  Payments  Program  clause  of  this 
solicitation);  and 

(ii)  ComiMnents  of  unknown  origin  are 
considered  to  have  been  mined,  produced,  or 
manufiactured  outside  the  United  States  or  a 
qualifying  country. 

(2)  The  Offeror  must  identify  and  certify  all 
end  products  that  are  not  domestic  end 
products. 

(i)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  "U.S.  made  end 
products"  but  do  not  meet  the  definition  of 
"domestic  end  product":  (insert  One  item 
number). 

(ii)  The  Offeror  certifies  that  the  following 
supplies  are  qualifying  country  end  products: 
(insert  line  item  number)  (insert  country  of 
origin).  ' 

(iii)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  NAFTA  country  end 
products:  (iraert  line  item  number  (insert 
country  of  origin). 

(iv)  The  Offeror  certifies  that  the  following 
supplies  are  other  non-NAFTA  country  end 
products:  (insert  line  item  number)  (insert 
country  of  origin).  (End  of  provision) 

18.  A  new  section  252.225-7036  is 
added  to  read  as  follows: 

2S2.225-7036    North  American  Free  Trade 
Agreement  Implementation  Act 

As  prescribed  in  225.408(a)(4),  use  the 
following  clause: 

North  American  Free  Trada  Agraement 
Implementation  Ad  Qan.  1904) 

(a)  Definitions. 

(1 )  Components,  domestic  end  product, 
end  product,  nonqualifying  country, 
qualifying  country,  and  qualifying  country 
end  product  have  the  meanings  given  in  the 
Buy  American  Act  and  Balance  of  Payments 
Program  clause  of  this  contract 

(2)  North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

(3)  NAFTA  country  end  product  means  an 
article  that— 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  NAFTA  country;  or 

(ii)  Has,  in  the  case  of  an  aitide  which 
consists  in  whole  or  in  part  of  materials  bom 


another  country  or  instrumentality,  been 
substantially  transformed  in  a  NAFTA 
countr>-  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  It  was  so  transformed.  The  term 
includes  services  (except  transportation 
services)  Incidental  to  iu  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself  It  does  not  include  service  contracts  as 
such. 

(4)  Non-NAFTA  country  end  product 
means  iny  end  product  which  is  not  a  U.S. 
made  end  product  or  a  NAFTA  country  end 
product. 

(5)  United  States  means  the  United  States, 
its  designated  possessions.  Puerto  Rico,  and 
any  other  place  subject  to  its  jurisdiction,  but 
does  not  include  leased  bases  or  trust 
territories. 

(6)  U.S.  made  end  product  means  an  article 
which  is — 

(i)  Wholly  the  growth,  product  or 
manufacture  of  the  United  States,  or 

(ii)  In  the  case  of  an  article  which  consists 
in  whole  or  in  part  of  materials  bom  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  the  United 
States  into  a  new  and  distinct  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed. 

(b)  This  clause  Implemenu  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  by  providing  a 
preference  for  U.S.  made  end  products  and 
NAFTA  country  end  products  over  non- 
NAFTA  country  end  products,  except  non- 
NAFTA  country  end  producu  which  aie 
qualifying  country  end  products. 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country.  NAFTA  country,  or  non- 
NAFTA  country  end  products  in  the  Buy 
American  Act— North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  Certificate  provision.  An 
offer  certifying  that  a  qualifying  country  end 
product  or  a  NAFTA  country  end  product 
will  be  supplied  requires  the  Contractor  to 
supply  a  qualifying  country  end  product  or 
a  NAFTA  country  end  product,  whichever  is 
certified,  or,  at  the  Contractor's  option,  a  U.S. 
made  end  produce. 

(d)  The  offered  price  of  end  products  listed 
and  certified  under  paragraphs  (cM2)(i)  and 
(iv)  of  the 'Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act-BaUnce  of  Payments 
Program  Certificate  provision  of  the 
solicitation  must  include  all  applicable  duty. 
The  offered  price  of  qualifying  country  end 
products  or  NAFTA  country  end  products  far 
line  items  subject  to  the  North  American  Free 
Trade  Agreement  Implementation  Act. 
should  not  include  custom  fees  or  duty.  (End 
of  clause) 

19.  A  new  section  252.225-7037  is 
added  to  read  as  follows: 
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252.225-7037    OMty-Fre*  Entry^-NAFTA 
Country  End  Products  and  Suppllas. 

As  prescribed  in  225.605-70(c),  use 
the  following  clause: 

Duty-Free  Entry-^AFTA  Country  End 
Products  and  Supplies  (Jan.  1994) 

(a)  Definitions.^ 

NAFTA  country  and  NAFTA  country  end 
products  have  the  meaning  given  in  the 
North  American  Free  Trade  Agreement 
Implementation  Act  clause  of  this  contract. 

(b)  The  requirements  of  this  clause  apply 
to  this  contract  and  subcontracts,  including 
purchase  orders,  that  involve  supplies  to  be 
accorded  duty-free  entry  whether — 

(1)  Placed  directly  with  a  foreign  concern 
as  a  prime  contract;  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(c)  Excep)  as  otherwise  approved  by  the 
Contracting  Officer,  no  amount  is  or  will  be 
included  in  the  contract  price  for  duty  for 
NAFTA  country  end  products. 

(d)  The  Contractor  warrants  that — 

(1)  All  NAFTA  country  supplies,  for  which 
duty-free  entry  is  to  be  claimed,  are  intended 
to  be  delivered  to  the  Government;  and 

(2)  The  Contractor  will  pay  duty  to  the 
extent  that  such  supplies,  or  any  portion 
thereof  (if  not  scrap  or  salvage)  are  diverted 
to  nongovernmental  use,  other  than  as  a 
result  of  a  competitive  sale  made,  directed, 
or  authorized  by  the  Contracting  Officer. 

(e)  The  Government  agrees  to  execute  duty- 
free entry  certificates  and  to  afford  such 
assistance  as  appropriate  to  obtain  the  duty- 
free entry  of  NAFTA  country  supplies  for 
which  the  shipping  documents  bear  the 
notation  specified  in  paragraph  (f)  of  this 
clause,  except  as  the  Contractor  may 
otherwise  agree. 

(f)  All  shipping  documents  submitted  to 
Customs,  covering  foreign  end  products  or 
supplies  for  which  duty-free  entry  certificates 
are  to  be  issued  under  this  clause,  shall — 

(1)  Consign  the  shipments  to  the 
appropriate — 

(i)  Military  department  in  care  of  the 
Contractor,  including  the  Contractor's 
delivery  address;  or 

(ii)  Military  installation;  and 

(2)  Include  the  following  information — 
(i)  Prime  contract  number,  and  delivery 

order  if  applicable; 

(ii)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies  if  applicable; 

(iii)  Identification  of  carrier; 

(iv)  The  notation:  United  States 
Govemwent.  Department  of  Defense  Duty- 
Free  Entry  to  be  claimed  pursuant  to  Section 
XXII,  Chapter  98,  Subchapter  VIII,  Item 
9808.00.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  Upon  arrival 
of  shipment  at  the  appropriate  port  of  entry. 
District  Director  of  Customs,  please  release 
shipment  under  19  CFR  part  142,  and  notify 
Commander,  Defense  Contract  Management 
Area  Operations  (DCMAO)  New  York,  ATTN: 


Custon  5  Division,  International  Logistics 
Office,  >01  Varick  Street,  New  York.  NY 
10014.  or  execution  of  Customs  Forms  7501. 
7501  A,  or  7506  and  any  required  duty-free 
entry  c  rtificates.  (Note:  This  notation  shall 
be  use(  only  for  direct  shipments  to  a  U.S. 
militar '  installation.  In  cases  where  the 
shipme  at  will  be  consigned  to  other  than  a 
militar   installation,  e.g.,  a  domestic 
contradtor's  plan,  the  shipping  document 
notatio  i  shall  be  altered  to  insert  the  name 
and  adi  ress  of  the  contractor,  agent  or  broker 
who  wi  II  notify  Commander,  DCMAO,  NY, 
for  exe<  ution  of  the  duty-fr^e  certificate.) 

(v)  G  'OSS  weight  in  pounds  (if  freight  is 
based  c  n  space  tonnage,  state  cubic  feet  in 
additio  i  to  gross  shipping  weight); 

(vi)  E  stimated  value  in  U.S.  dollars;  and 

(vii) ,  Activity  Address  Number  of  the 
contrac  t  administration  ofiice  actually 
admini  itering  the  prime  contract,  e.g.,  for 
DCMAI )  Dayton,  DLA8DP. 

(g)  Pifepartion  of  customs  forms. 

(1)  Except  for  shipments  consigned  to  a 
militar   installation,  the  contractor  shall 
prepan ,  or  authorize  an  agent  to  prepare,  any 
custom  i  forms  required  for  the  entry  of 
foreign  supplies  in  connection  with  DoD 
contrac  ts  into  the  United  States,  its 
possess  ions,  or  Puerto  Rico,  Submit  the 
complfl  ted  customs  forms  to  the  District 
Directo  r  of  Customs  with  a  copy  to  DCMAO 
NY  for  !xecution  of  any  required  duty-free 
entry  o  irtificates.  Shipments  consigned 
directl]  toamilitary  installation  will  be 
release  I  in  accordance  with  10.101  and 
10.102  3f  the  U.S.  Customs  regulations. 

(2)  F(  ir  shipments  containing  both  supplies 
which  I  [re  to  be  accorded  duty-free  entry  and 
suppiie  5  which  are  not.  the  Contractor  shall 
identifi  on  the  customs  forms  those  items 
that  an  eligible  for  duty-free  entry. 

(h)  T  le  Contractor  agrees — 

(1)  Ti  I  prepare  (if  this  contract  is  placed 
directlj  with  a  foreign  supplier),  or  to 
instruc  the  foreign  supplier  to  prepare,  a 
sufficic  nt  number  of  copies  of  the  bill  of 
lading  or  other  shipping  document)  so  that 
at  least  two  of  the  copies  accompanying  the 
shipme  nt  will  be  available  for  use  by  the 
District  Director  of  Customs  at  the  port  of 
entry: 

(2)  Ti  >  consign  the  shipment  as  specified  in 
paragra  ph  (f)  of  this  clause;  and 

(3)  Ti  )  mark  the  exterior  of  all  packages  as 
followi : 

(i)  "I  nited  States  Government,  Department 
of  Defe  ise;"  and 

(ii)  T  le  activity  address  number  of  the 
contradt  administration  office  actually 
administering  the  prime  contract. 

(i)  The  Contractor  agrees  to  notify  the 
Contra<  ting  Officer  administering  the  prime 
contrac  t  in  writing  of  any  purchase  under  the 
contrac  t  of  NAFTA  countiy  supplies  to  be 
accord(  d  duty-free  entry  that  are  to  be 
import(  d  into  the  United  States  for  delivery 
to  the  C  ovemment  or  for  incorporation  in 
end  ite  ns  to  be  delivered  to  the  Government. 
The  no  ice  shall  be  furnished  to  the  contract 


administration  office  immediately  upon 
award  to  the  qualifying  country  supplier.  The 
notice  shall  contain — 

(1)  Prime  contractor's  name,  address,  and 
CAGE  code; 

(2)  Prime  contract  number,  and  delivery 
order  number  if  applicable; 

(3)  Total  dollar  value  of  the  prime  cortract 
or  delivery  order; 

(4)  Expiration  date  of  the  prime  contract  or 
delivery  order; 

(5)  Foreign  supplier's  name  and  address: 

(6)  Number  of  the  subcontract/purchase 
order  for  NAFTA  supplies; 

(7)  Total  dollar  value  of  the  subcontract  for 
NAFTA  supplies; 

(8)  Expiration  date  of  the  subcontract  for 
NAFTA  supplies; 

(9)  List  of  items  purchased;  and 

(10)  Certification  by  the  purchaser  of 
NAFTA  supplies  as  follows:  I  certify  that  all 
supplies  for  which  duty-free  entry  is  to  be 
claimed  are  intended  to  be  delivered  to  the 
Government  or  incorporated  in  the  end  items 
to  be  delivered  under  this  contract,  and  that 
duty  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage)  are  diverted  to 
nongovernmental  use  other  than  as  a  result 
of  a  competitive  sale  made,  directed  or 
authorized  by  the  Contracting  Officer;  and 

(11)  The  scheduled  delivery  date(s). 

(j)  This  clause  does  not  apply  to  purchases 
of  NAFTA  country  supplies  in  connection 
with  this  contract  if — 

(1)  The  NAFTA  country  supplies  are 
identical  in  nature  to  supplies  purchased  by 
the  Contractor  or  any  subcontractor  in 
connection  with  its  commercial  business; 
and 

(2)  It  is  not  economical  or  feasible  to 
account  for  such  supplies  so  as  to  ensure  that 
the  amount  of  the  supplies  for  which  duty- 
free entry  is  claimed  does  not  exceed  the 
amount  purchased  in  connection  with  this 
contract. 

(k)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (k)  in  all  subcontracts  for  supplies. 
Each  subcontract  shall  require  the 
subcontractor  to  identi^'  this  contract  by 
including  its  contract  number  on  any 
shipping  documents  submitted  to  Customs 
covering  supplies  for  which  duty-free  entry 
is  to  be  claimed  pursuant  to  this  clause.  The 
Contractor  also  agrees  that  the  name  and 
address  of  the  Contracting  Officer 
administering  the  prime  contract  (name  and 
address  of  the  contract  administration  office 
cognizant  of  the  prime  contract),  and  its 
activity  address  number  (Appendix  G  of  the 
Defense  FAR  Supplement),  and  the 
information  required  by  pairagraphs  (i)  (1), 
(2),  and  (3)  of  this  clause  will  be  included  in 
applicable  subcontracts.  (End  of  clause) 

[FR  Doc.  94-^47  Filed  1-7-94;  8:45  am) 
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TWs  section  of  the  FEDEFIAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  o(  the  final 
rules. 
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7  CFR  Part  701 

RIN  0560-nAD08 

Conservation  and  Environmental 
Programs 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  revises  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS) 
regulations  governing  the  Agricultural 
Conservation  Program  (ACP), 
Emergency  Conservation  Program  (ECP). 
and  the  Forestry  Incentives  Program 
(FIP).  This  proposed  rule  incorporates 
amendments  made  to  the  ACP.  ECP,  and 
FIP;  revises  procedures  to  reflect  current 
policies;  and  incorporates  the  Water 
Quality  Incentive  Projects  (WQIP)  into 
the  ACP. 

DATES:  Comments  must  be  received  on 
or  before  February  9. 1994  in  order  to 
be  assured  of  consideration. 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to  Director,  Conservation 
and  Environmental  Protection  Division, 
United  States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415.  Washington.  DC 
20013-2415.  All  vmtten  submissions 
made  pursuant  to  this  rule  will  be 
available  for  further  inspection  in  room 
4714.  South  Building.  USDA.  between 
the  hours  of  8:15  a.m.  and  4:45  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Conservation  and  Environmental 
Activities  Branch,  Conservation  and 
Environmental  Protection  Division. 
ASCS.  USDA.  P.O.  Box  2415. 
Washington,  DC  20013-2415.  telephone 
202-720-7333. 


SUPPLEMENTARY  WFORMATKM: 
Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  the  current  regulation  at  7 
CFR  part  701  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  0MB  Number 
0560-0082.  ASCS  will  resubmit  these 
requirements  to  0MB  for  review  in  light 
of  the  amendments  set  forth  in  this 
proposed  rule. 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  proposed  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  enviroimient.  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
Mrith  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  Presidents's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Federal  Assistance  Program 

The  titles  and  nimibers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Agricultural  Conservation  Program 
(ACP>— 10.063;  Emergency 
Conservation  Program  (ECP) — 10.054; 
and  Forestry  Incentives  Program  (FIP) — 
10.064. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  ASCS  is  not 
required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 
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Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  himian 
environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  are  not  retroactive  and  preempt 
State  laws  to  the  extent  they  are  not 
consistent  with  the  provisions  of  this 
proposed  rule.  Before  any  judicial 
action  may  be  brought  regarding  the 
provisions  of  this  proposed  rule,  the 
administrative  appeal  provisions  of  7 
CFR  part  780  must  be  exhausted. 

Background 

The  ACP  is  authorized  generally  by 
Sections  7-17  of  the  Soil  (a)nservation 
and  Domestic  Allotment  Act  as 
amended  (the  Act)  (16  U.S.C.  22S90g  et 
seq.).  The  program  provides  financial 
and  technical  assistance  to  encourage 
agricultural  producers  to  voluntarily 
perform  enduring  soil  and  water 
conser\'ation,  water  quality,  and 
pollution  abatement  measures, 
including  practices  or  programs  which 
are  deemed  essential  to  maintain  soil 
productivity,  prevent  soil  depletion, 
maintain  water  quality,  or  prevent 
increased  cost  of  production. 

A  WQIP  is  authorized  by  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (16  U.S.C.  3831  et  seq.). 
However,  Congress  fumded  WQIP  as.a 
part  of  the  ACP.  Accordingly,  the  WQIP 
is  a  voluntary  incentive  program 
conducted  pursuant  to  the  Act  to 
develop  and  implement  agricultural 
water  quality  protection  plans  on  up  to 
10  milUon  acres. 

The  ECP  is  authorized  by  the 
Agricultural  Credit  Act  of  1978  (16 
U.S.C.  2201  et  seq.).  This  program  is 
designed  to  provide  cost-share 


assistance  for  emergency  restoration 
work  to  meet  only  the  critical  needs  of 
agricultural  producers  due  to  drought  or 
other  natural  disaster. 

The  FIP  is  authorized  by  section  4  of 
the  Cooperative  Forestry  Assistance  Act 
of  1978  (16  U.S.C  2103)  and  is  designed 
to  increase  the  nation's  supply  of  timber 

i)roducts  from  private  nonindustrial 
brest  lands.  The  purpose  of  FIP  is  to 
encourage  private  landowners  to  apply 
forestry  practices  that  will  provide  for 
afforestation  of  suitable  open  lands  and 
reforestation  of  cut-over  or  other 
nonstocked  forest  lands  and  to 
encourage  intensive  multi-purpose 
forest  resource  management  and 
protection  so  as  to  provide  for  cost- 
effective  timber  production  and  other 
related  forest  resources  needs. 

The  regulation  governing  these 
programs  is  being  restructured  and 
simplified  to  provide  an  easier  and  more 
effective  structure  for  the  use  of  this 
regulation.  The  ACF  is  being  revised  to: 

(1)  Incorporate  several  amendments 
that  have  been  published  in  the  Federal 
Register 

(2)  Incoiporale  the  WQIP; 

(3)  Clarify  that  producers  wanting  to 
participate  with  practice  WP4, 
Agricultural  Waste  Control  Facilities, 
must  have  been  in  operation  for  at  least 
5  years: 

(4)  Adjust  the  LTA  payment 
limitation  to  reflect  that  the  payment 
limitation  shall  be  based  on  the  nimiber 
of  years  remaining  on  the  LTA;  and 

(5)  reflect  that  payments  shall  be 
based  on  attribution.  The  ECP  is  being 
revised  to: 

(1)  Reflect  that  the  Disaster  Assistance 
Act  of  1989  (16  U.S.C  2202)  authorized 
assistance  for  confined  livestock 
operations;  and 

(2)  Define  land  subject  to  fi^uent 
damage  which  is  ineligible  for  cost- 
share  assistance. 

The  FIP  is  being  restructured  for  clarity. 

Currently,  ACP  practices  are 
prioritized  locally  by  county 
Agricultural  Stabilization  and 
Conservation  committees  to  ensure  that 
the  most  severe  conservation  and 
environmental  problems  are  addressed. 
However,  this  county  committee 
prioritization  process  has  been 
criticized  as  not  addressing  the  most 
severe  conservation  and  environmental 
problems.  Therefore,  comments  are 
requested  regarding  the  manner  in 
which  ACP  practices  and  allocation  of 
funds  could  be  prioritized  to  achieve 
greater  conservation  and  environmental 
benefits  at  the  least  Federal  cost. 
Although  not  exclusive,  such 
considerations  for  prioritization  may  be 
based  on  temporary  versus  longer-term 
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practio  !S  or  type  of  conservation  or 
enviroi  mental  benefit.  Further, 
consid(  ration  should  be  given  to 
wheth<  r  priorities  should  be  established 
by  the  >Iational,  State,  or  county 
Agricu  tural  Stabilization  and 
Conservation  Service  offices.  Moreover, 
for  ACJ,  ECP  and  FIP,  comments  are 
requested  on  ways  in  which  the 
prograifis  can  best  be  targeted  in  order 
to  ensuk'e  that  public  benefits,  rather 
than  private  benefits  are  maximized 
with  F^eral  expenditures.  For  example, 
of  ACP  for  temporary  practices 
provide  large  public  benefits, 
ents  are  requested  as  to 
funds  should  be  targeted 
towardldesignated  areas  with  impaired 
water  (]uality.  Similarly,  cost-share 
practices  could  be  selected  for  a  region 
where  they  will  contribute  to  an 
identified  problem.  Thus,  nutrient 
manag<  ment  practices  would  be 
designi  ted  as  a  cost-share  option  in 
areas  vy  here  nutrients  have  been 
identifi  ed  as  a  water  quality  problem. 

List  of  Subjects  in  7  CFR  Part  701 

Disaj  ter  assistance.  Forest  and  forest 
produces.  Grant  programs — agriculture, 
Grant  pirograms — natural  resources. 
Reporting  and  recordkeeping 
require  nents,  Rural  areas,  Soil 
conservation.  Water  resources.  Wildlife. 

For  the  reasons  set  forth  in  the 
preamt  le,  7  CFR  Part  701  is  proposed  to 
be  revii  ed  to  read  as  follows: 

PART ;  01— CONSERVATION  AND 
ENVIRi  >NMENTAL  PROGRAMS 

Subpari  A— Genaral  Provisions 

701.1  :  tackground. 

701.2  Administration. 

701.3  :  )efinitions. 

701.4  lestriction  on  program  eligibility. 

701.5  *ractice  specifications. 

701.6  Responsibility  for  referred  technical 
phe  ses  of  practices. 

701.7  terns  of  costs  on  which  rates  of  cost- 
sha  e  assistance  may  be  based. 

701.8  lepair,  upkeep,  and  maintenance  of 
pra  tices. 

701.9  *ublic  benefits  when  installing 
prai  :tices. 

701 . 1 0  Payments  for  uncompleted 
pra^ices. 

701.11  Practices  involving  the 
est^lishment  or  improvement  of 
veg  itative  cover. 

701 . 1 2  Failure  to  meet  minimum 

req  lirements  or  failure  to  comply  fully 
wit  t  program  provisions. 

701 . 1 3  Practices  carried  out  with  aid  from 
ine  igible  persons. 

701.14  Division  of  cost-share  assistance. 

701.15  J  Applying  cost-share  assistance 
limitations. 

701.16  Persons  eligible  to  file  application 
for  Dayment  of  cost-share  assistance. 
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Sec. 

701 . 1 7  Time  and  manner  of  filing 
application  and  required  information. 

701.18  Death,  incompetency,  or 
disappearance. 

701.19  Appeals. 

701.20  F'erformance  based  on  advice  or 
action  of  CXX:  or  STC. 

701.21  Compliance  with  regulatory 
measures. 

701.22  Maintenance  and  use  of  practice. 

701.23  Actions  defeating  purpose  of 
program. 

701.24  Depriving  others  of  cost-share 
assistance. 

701.25  Filing  false  claims. 

701.26  Cost-share  assistance  not  subject  to 
claims. 

701.27  Assignments. 

701.28  Environmental  considerations. 

701.29  Information  collection  requirements. 
701.30-701.99    (Reserved) 

Subpart  B — Agricultural  Conservatinn 
Program 

701.100  Program  objective. 

701.101  State  funds. 

701.102  County  hinds. 

701.103  Availability  of  funds. 

701.104  Eligible  person. 

701.105  Eligible  land. 

701.106  Conservation  practices. 

701.107  County  programs. 

701.108  State  programs. 

701.109  Selection  of  practices. 

701.110  Levels  and  rates  of  cost-share 
assistance. 

701 . 1 1 1  Starting  practices. 

701 . 1 1 2  Method  of  approval. 

701 . 1 1 3  Long-term  agreements. 

701.114  Replacement,  enlargement,  or 
restoration. 

701 . 1 1 5  Pooling  agreements. 

701.1 16  Special  provisions  for  low-income 
formers  and  ranchers. 

701.1 1 7  Maximum  cost-share  assistance 
limitation. 

701 . 1 1 8  Completion  of  practices. 

701.119  Time  of  filing  payment  application. 

701.120  Water  Quality  Incentive  Projects. 
701.121-701.199    (Reservedl 

Subpart  C— Emargancy  Conaervatton 
Program 

701.200  Program  objective. 

701.201  Program  availability. 

701.202  Eligibility  of  person  and  land. 

701.203  Emergency  Conservation  Program 
practices. 

701.204  Practice  approval. 

701.205  Extent  of  cost-share  assistance. 

701.206  Eligible  costs. 

701.207  Filing  requests. 

701.208  Approving  requests. 
'701.209    Pooling  agreements. 
701.210    Payment  approval. 
701.211-701.299    (Resenred) 

Subpart  D— Forestry  Incentivas  Program 

701.300  Program  objective. 

701.301  Designated  counties. 

701.302  Eligible  person,  land,  and 
ownerships. 

701.303  Program  funds. 

701.304  Eligible  practices  and  cost-share 
assistance  requirements. 

701.305  The  national  FIP. 


701 .306  Development  of  State  FIP. 

701 .307  Development  of  county  FIP. 
701.306    Adaptation  of  practices. 

701.309  Levels  and  rates  of  cost-share 
assistance. 

701.310  Prior  approval  for  cost-share 
assistance. 

701.31 1  Methods  of  approval. 

701.312  Long-term  agreements. 

701 . 3 1 3  Restoration  of  practices. 

701.314  FIP  maximum  cost-share  assistance 
limitations. 

701.315  Completion  of  practice. 

701.316  Time  of  filing  payment  application. 
701.317-701.399    (Reserved) 

Authority:  16  U.S.C.  590d.  590g-590o, 
590p(a).  59»Oq.  1501-1510, 1606.  2101-2111, 
2201-2205,  3831:  48  U.S.C  1469d(c). 

Subpart  A— General  Provisions 

§701.1  Background. 

(a)  Through  the  conservation  and 
environmental  programs  administered 
by  the  Department  of  Agriculture,  the 
Federal  Government  will  share  with 
farmers,  ranchers,  and  other  eligible 
private  landowners  in  the  United  States 
and  the  applicable  territories  and 
possessions  of  the  United  States,  the 
cost  of  performing: 

(1)  Approved  soil  and  water 
conservation,  water  quality,  and 
pollution  abatement  practices  including 
related  wildlife  conservation  practices. 

(2)  Emergency  conservation  measures. 

(3)  Approved  forestry  practices. 

(b)  The  Federal  Government  will 
provide  incentive  payments  to  farmers, 
ranchers,  and  other  private  landowners 
in  applicable  areas  of  the  United  States 
to  establish  Water  Quality  Incentive 
Projects  (WQIP)  practices. 

(c)  Cost-share  assistance  or  incentive 
payments  may  be  made  available  to 
eligible  program  participtants  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  for 

(1)  Soil  and  water  conservation,  water 
quality,  and  pollution  abatement 
practices  under  the  Agricultural 
Conservation  Program  (ACP)  which 
includes  WQIP. 

(2)  Practices  to  correct  damage  to  land 
or  conservation  practices  caused  by 
natural  disaster  imder  the  Emergency 
Conservation  Program  (ECP). 

(3)  Installation  of  water  conservation 
measures  under  the  ECP  during  periods 
of  severe  drought. 

(4)  Forestry  practices  under  the  ACP 
and  the  Forestry  Incentives  Program 
(FIP).  ^ 

(d)  Information  on  the  practices  for 
which  costs  will  be  shared,  the  exact 
s]}ecifications  and  rates  of  cost-share 
assistance  for  such  practices,  and  the 
eligibility  requirements  for  participating 
in  the  programs,  may  be  obtained  from 
the  County  Agricultural  Stabilization 
and  Conservation  (ASC)  Committee 


(county  committee)  M  the  county  in 
which  the  farm,  ranch,  or  other  eligible 
land  is  administered  or  bom  the  State 
ASC  committee  (State  committee)  for 
the  State  in  which  such  county  is 
located. 

(e)  The  provisions  at  subpart  A  apply 
to  the  programs  specified  in  subparts  B 
through  D. 

{701^   AdmtniatFBtion. 

(a)  The  regulations  in  this  part  will  be 
administered  imder  the  general 
supervision  of  the  Administrator,  ASCS 
and  shall  be  carried  out  in  the  field  by 
State  and  county  Agricultural 
Stabilization  and  Conservation 
committees  (State  and  county  ASC 
committees). 

(b)  State  and  county  ASC  committees, 
and  representatives  and  employees 
thereof  do  not  have  the  authority  to 
modify  or  waive  any  of  the  provisions 
of  the  regulations  of  this  part.  < 

(c)  The  State  ASC  committee  shall 
take  any  action  required  by  these 
regulations  which  has  not  been  taken  by 
the  county  ASC  committee.  The  State 
ASC  committee  shall  also: 

(1)  Correct,  or  require  a  county  ASC 
committee  to  correct  any  action  taken  by 
such  county  ASC  committee  which  is 
not  in  accordance  with  the  regulations 
of  this  part,  or 

(2)  Require  a  county  ASC  committee 
to  withhold  taking  any  action  which  is 
not  in  accordance  with  the  regulations 
of  this  part. 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  ASC  committee 
shall  preclude  the  Administrator,  ASCS. 
or  a  designee,  from  determining  any 
question  arising  under  the  regulations  of 
this  part  or  from  reversing  or  modifying 
any  determination  made  by  a  State  or 
county  ASC  committee. 

1701.3    Deflnltions. 

(a)  The  terms  defined  in  part  719  of 
this  chapter  shall  be  applicable  to  this 
part  and  all  documents  issued  in 
accordance  with  this  part,  except  as 
otherwise  provided  in  this  section. 

(b)  The  following  definitions  shall 
apply  to  this  part: 

ACP  means  the  Agricultural 
Conservation  Program. 

Applicant  means  a  person  who 
submits  to  ASCS  an  intention  to 
participate  in  a  cost-share  program. 

ASCS  means  the  Agricultural 
Stabilization  and  Conservation  Service 
of  the  United  States  Department  of 
Agriculture. 

Conservation  District  (CD)  means  a 
subdivision  of  a  State  oi^ganized 
pursuant  to  an  applicable  State 
Conservation  District  law  or  in  instances 
where  a  CD  does  not  exist,  the  State 


Conservationist  of  the  Soil  Conservation 
Service. 

Cost-share  payment  means  the 
payment  made  by  ASCS  to  producers 
who  complete  an  approved  program 
practice. 

County  committee  (COC)  means  the 
Agricultural  Stabilization  and 
Conservation  county  cmnmittee  of  the 
ASCS. 

County  Conservation  Review  Group 
(CCRG)  consists  of  the  county  ASC 
committee;  the  county  extension  agent; 
a  Soil  Conservation  Service  (SCS) 
representative;  a  Forest  Service  (FS) 
representative;  a  Farmers  Home 
Administration  representative;  a 
representative  of  the  State  forestry 
agency  or  its  equivalent,  when  the 
representative  accepts  an  invitation  to 
be  a  member  of  the  group;  and  a 
representative  of  the  CD  in  the  county, 
where  the  governing  board  of  the 
district  accepts  an  invitation  to 
designate  a  representative  (if  there  is 
more  than  one  district  in  the  county,  the 
governing  boards  of  the  districts  may 
jointly  designate  one  person  to  represent 
all  the  districts).  The  CCRG  shall  have 
the  responsibilities  as  provided  for  in 
§§701.107  and  701.307. 

CPO  means  the  conservation  plan  of 
operations  developed  for  the  participant 
by  the  SCS. 

Deputy  Administrator  means  the 
Deputy  Administrator,  State  and  County 
Operations,  or  designee,  of  the  ASCS. 

ECP  means  the  Emergency 
Conservation  Program. 

Eligible  person  means  a  person  who 
meets  all  program  eligibility 
requirements  and  is  eligible  to 
participate  and  receive  assistance. 

Fann  or  ranch  means  that  area  of  land 
considered  as  a  farm  under  the 
regulations  governing  reconstitution  of 
forms,  allotments,  and  bases,  at  part  719 
of  this  chapter,  as  amended,  for  ACP, 
ECP,  and  WQIP,  and,  for  the  FIP.  farm 
or  randi  means  eligible  land  (or 
oivnership  tracts)  as  provided  in 
§  701.302. 

FIP  means  the  Forestry  Incentives 
Program. 

FS  means  the  Forest  Service  of  the 
United  States  Department  of 
Agriculture. 

Incentive  payment  means,  unless  the 
context  indicates  otherwise,  the 
incentive  payment  specified  in  the 
WQIP  agreement  which,  subject  to  the 
availability  of  funds,  is  made  to  a 
participant  to  compensate  such 
participant  who  implemented 
conservation  practices  or  management 
changes  that  reduce  agricultural 
pollutants. 

National  Conservation  Review  Group 
(NCRG)  consists  of  representatives  of 


1296 


Federal  Register  /  Vol.  59,  No 


6  /  Monday,  January  10,  1994  /  Proposed  Rules 


Federal  Regiiter  /  Vol.  59.  No.  6  /  Monday.  January  10,  1994  /  Proposed  Rules 


1297 


the  ASCS^  SCS;  U.S.  Forest  Service; 
Extension  Service;  Economic  Research 
Service;  Farmers  Home  Administration; 
Agricultural  Research  Service;  Office  of 
General  Counsel,  U.S.  Department  of 
Agriculture;  Office  of  Budget,  Planning 
and  Analysis,  U.S.  Department  of 
Agriculture;  Environmental  Protection 
Agency;  OfRce  of  Management  and 
Budget;  and  Fish  and  Wildlife  Service, 
U.S.  Department  of  the  Interior  (DOI). 
The  NQIG  is  responsible  for 
recommending  changes  to  the 
Administrator,  ASCS,  in  program 
administrative  procedures  and  policy 
guidelines,  and  evaluations  of  program 
effectiveness  and  operating    , 
arrangements. 

Participant  means  an  owner,  operator, 
landlord,  tenant,  or  sharecropper  of  a 
farm  or  ranch  who  shares  in  the  cost  of 
the  practice  and  who  will  receive  cost- 
share  or  incentive  assistance. 

Program  year  means  the  Federal  fiscal 
year  for  accounting  purposes. 

SCS  means  the  Soil  Conservation 
Service  of  the  United  States  Department 
of  Agriculture. 

State  means  any  one  State  of  the 
United  States,  Puerto  Rico,  the  Virgin 
Islands,  and: 

(1)  In  the  case  of  the  ACP  and  ECP, 
Guam,  the  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  and 

(2)  In  the  case  of  the  FIP,  Guam,  the 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands  and  the 
territories  and  possessions  of  the  United 
States. 

State  committee  (STC)  means  the 
ASCS  State  Agricultiural  Stabilization 
and  Conservation  Committee. 

State  Conservation  Review  Croup 
(SCRG)  consists  of  the  STC,  the  State 
Director  of  Extension;  the  State 
Conservationist  of  the  SCS;  a 
representative  of  the  U.S.  Forest  Service; 
a  representative  of  the  Farmers  Home 
Administration;  a  representative  of  the 
State  forestry  agency,  or  its  equivalent, 
when  the  representative  accepts  an 
invitation  to  be  a  member  of  \he  group; 
a  representative  of  the  State  Soil 
Conservation  Committee,  or  its 
equivalent,  when  the  representative 
accepts  an  invitation  to  be  a  member  of 
the  group;  and  a  representative  of  the 
State  water  quality  agency,  or  its 
equivalent  when  it  accepts  an  invitation 
to  be  a  member  of  the  group.  The  SCRG 
has  the  responsibility  provided  for  in 
§701.108. 

State  Forestry  Committee,  or  its 
equivalent,  consists  of  the  State  forester 
or  equivalent  State  official,  who  serves 
as  chairperson;  and  a  representative  at 
the  State  level  of  the  following  USDA 


agencies:  ASCS;  FS;  Extension  Service; 
Fanners  Home  Administration;  and 
SCS.  At  the  discretion  of  the  State 
Forestry  Committee,  State  and  local 
interests  may  also  be  involved.  The 
function  of  the  State  Forestry  Committee 
is  to  coorainate  forestry  budget 
proposals;  agency  roles  in  education, 
technical  Assistance,  technology 
transfers,  end  forestry  incentives. 

WQJP  lieans  the  Water  Quality 
Incentive  Projects  authorized  under  the 
ACP.        f 

WQIP  4greement  means  the  program 
agreement  including  the  applicable 
water  quality  resource  management  plan 
entered  imo  between  ASCS  and  the 
participant.  Such  agreement  shall  set 
forth  the  ^rms  and  conditions  for 
participation  in  the  WQIP  pursuant  to 
this  part. 

S  701 .4    RMtriction  on  program  eligibility. 

The  regulations  in  part  796  of  this 
chapter  prohibiting  the  making  of 


payments 


to  program  participants  who 


harvest  oi  knowingly  permit  to  be 
harvested  for  illegal  use,  marijuana  or 
other  such  prohibited  drug-producing 
plants  on  any  part  of  the  land  owned  or 
controlle<  by  such  program  participants 
are  applic  able  to  these  programs. 

§  701 .5    Pi  actios  specifications. 

(a)  Minimum  specifications  that 
practices  tnust  satisfy  to  be  eligible  for 
cost-shara  assistance  shall  be  set  forth  in 
the  countjr  program  within  the  authority 
establisheid  by  the  STC  and  Deputy 
Administrator,  State  and  County 
Operations  (DASCO)  or  incorporated  by 
specific  reference  to  a  standard 
publication  or  other  written  document 
containing  such  specifications. 

(b)  Practice  specifications  shall 
represent  the  minimum  levels  of 
performance  needed  in  order  for  the 
practice  t*  be  effective  in  meeting  the 
program  objective.  Cost-share  assistance 
shall  be  li  Tiited  to  these  minimum 
levels. 

S  701.0    R  MponslbUity  for  rsfsrrsd 
technical  |  haaes  of  practices. 

The  SC  >  and  the  FS  are  responsible 
for  techni  :al  phases  of  practices  as 
assigned  ( nd  such  assignment  will  be 
specified  n  State  and  county  programs. 

(a)  The  SCS  State  Conservationist  may 
use  the  e)fpertise  from  private 
consultants.  State,  or  Federal  agencies 
in  performing  the  assigned 
responsibilities  if  SCS  certifies  that 
assigned  practices  are  completed 
properly.  No  responsibiHties  will  be 
assigned  lor  counties  when  DASCO  and 
the  Chief,  SCS.  determine  that  it  would 
not  be  adi  ainistratively  practicable  for 
the  SCS  t( )  discharge  such 
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responsibilities.  In  such  counties,  these 
responsibilities  shall  be  assumed  by 
COC's.  The  SCS  may  utilize  resources  of 
the  State  forestry  agencies  in  performing 
assigned  responsibilities  for  practices 
involving  the  establishment  of 
windbreaks  or  sheherbelts  on  fermland 
to  prevent  wind  erosion. 

(d)  The  FS  is  responsible  for  the 
technical  phases  of  practices  or 
components  of  practices  involving  the 
planting  of  trees  for  forestry  purposes 
and  those  involving  the  improving  or 
protecting  of  a  stand  of  forest  trees  as 
specified  in  State  and  county  programs. 
The  FS  may  use  the  assistance  of  private 
consultants.  State,  or  Federal  agencies 
in  performing  these  assigned 
responsibilities  if  FS  certifies  that 
assigned  practices  are  completed 
properly;  however,  services  of  State 
forestry  agencies  will  be  used  to  the 
extent  that  such  services  are  available. 

$  701 .7    Items  of  cost  on  whidi  rates  of 
cost-share  sssistancs  may  b«  based. 

Except  as  otherwise  provided  by 
ASCS,  the  cost  of  any  direct  and 
significant  factor  in  the  performance  of 
a  practice  may  be  considered  in 
establishing  the  rate  of  cost-share 
assistance  for  the  practice. 

S  701.8    Repair,  upkeep,  and  maintenanea 
of  practicas. 

Cost-share  assistance  shall  not  be 
authorized  for  repairs  or  for  normal 
upkeep  or  maintenance  of  any  practice. 

S701.9    Public  benefits  when  instaUing 
practices. 

Persons  responsible  for  any  aspect  of 
performing  practices  shall  install  the 
practices  to  promote  public  benefits  by: 

(a)  Improving  or  preserving 
environmental  quality  and  ecological 
balance  by  preventing  or  abating 
pollution  and  other  environmental 
degradation; 

(b)  Benefiting  the  community  by  such 
means  as  preserving  open  space  or 
enhancing  the  appearance  of  the  area; 

(c)  Benefiting  wildlife  and  other 
desirable  life  forms; 

(d)  Preserving  historic,  archeological, 
or  scenic  sites,  wetlands,  ecologically 
critical  areas,  and  prime  farmlands; 

(e)  Avoiding  the  creation  of  hazards  to 
persons  or  animals;  and 

(f)  Avoiding  actions  that  may 
adversely  affect  an  endangered  or 
threatened  species  ot  flooNd  plains. 

(701.10    Payments  for  uncomplated 
practicas. 

Cost-share  assistance  approved  under 
these  programs  shall  not  be  considered 
earned  until  all  components  of  the 
approved  practice  are  completed 
according  to  applicable  specifications 


and  program  provisions.  Cost-share 
assistance  for  completed  components  of 
an  approved  practice  may  be  paid  only 
on  the  condition  that  the  eligible 
participant  will  complete  the  remaining 
components  of  the  practice  vyithin  the 
time  prescribed  by  the  COC  regardless 
of  whether  cost-share  assistance  is 
offered  for  them  unless  the  COC 
subsequently  determines  they  are 
prevented  firom  doing  so  because  of 
reasons  beyond  their  control. 

f  701.11    Practieas  Involving  the 
astabNalNnant  or  Improvatnant  of  vagetatfva 


(a)  Costs  may  be  shared  even  though 
an  adequate  stand  is  not  established,  for 
practices  involving  the  establishment  or 
improvement  of  vegetative  cover, 
including  trees,  if  the  COC  determines, 
according  to  standards  approved  by  the 
STC,  that  the  practice  was  carried  out  in 
a  manner  which  could  normally  result 
in  the  estabhshment  of  an  adequate 
stand  and  that  failure  to  establish  an 
adequate  stand  was  due  to  weather  or 
other  conditions  beyond  the  control  of 
the  participant.  The  COC  may  require, 
as  a  condition  of  cost-share  assistance  in 
such  cases,  that  the  area  be  reseeded  or 
replanted  or  that  other  needed 
protective  measures  be  performed.  Cost- 
share  assistance  in  such  cases  may  also 
be  approved  for  repeat  applications  of 
measures  previously  performed  or  for 
additional  eligible  measures.  Cost-share 
assistance  for  such  measures  may  be 
approved  to  the  extent  such  measures 
are  needed  to  ensure  an  adequate  stand 
even  though  the  measures  may  be  less 
than  that  required  by  the  applicable 
practice  wording  for  initial  approvals. 

(b)  In  the  case  of  FIP.  replanting  of 
trees  is  required  where  the  landowner 
received  cost-share  assistance  for  site 
preparation. 

1701.12   Failure  to  meet  minimum 
requlrsmama  or  failure  to  comply  fully  with 
program  provlsloni. 

(a)  Notwithstanding  other  provisions 
of  these  programs,  costs  may  be  shared 
for  performance  actually  rendered  even 
though  the  minimum  requirements  for  a 
practice  are  not  satisfied,  if  the 
participant  establishes  to  the 
satisfaction  of  the  COC  and  the  county 
representative  of  any  other  agency 
having  responsibility  for  technical 
phases  of  the  practice  that  a  reasonable 
eflbrt  was  made  to  satisfy  the  minimum 
requirements  and  that  the  practice  as 
performed  adequately  solves  the  need 
for  the  practice. 

(b)  Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section,  the  Deputy 
Administrator  may  in  accordance  with 
part  791  of  this  chapter  authorize  relief 


when  a  participant  acting  in  good  faith 
failed  to  fully  comply  with  the  program 
provisions. 

1701.13  PFMiicascarrlad  out  with  aid 
from  InaNglMa  parsons. 

Financial  assistance  which  is  made 
available,  or  will  be  made  available,  to 
a  program  participant  fiom  a  person 
ineligible  for  cost-share  assistance  under 
this  part  for  the  practice,  including  aid 
from  a  State  or  Federal  agency  other 
than  aid  made  available  under  this  part, 
shall  be  deducted  from  the  program 
participant's  total  costs  incurred  for  the 
practice  for  purposes  of  determining  the 
applicant's  eligible  reimbursable  costs 
under  this  part. 

1701.14  Division  of  cosl-ahara  asalatanco. 

(a)  The  cost-share  assistance  shall  be 
credited  to  the  participant  who 
performed  the  practice.  If  more  than  (me 
person  contributed  to  the  performance 
of  the  practice,  the  cost-share  assistance 
for  the  practice  shall  be  divided  among 
those  persons  in  the  proportion  that  the 
COC  determines  they  contributed  to  the 
performance  of  the  practice.  In  making 
this  determination,  the  COC  shall 
consider  the  value  of  the  labor, 
equipment,  or  material  contributed  by 
each  person  toward  performance. 

(b)  The  allowance  by  an  ehgible 
person  of  a  credit  to  another  eligible 
person  in  the  form  of  an  adjustment  in 
rental,  an  exchange  of  cash  or  other 
consideration  shall  not  be  considered  as 
a  contribution  to  the  performance  of  any 
practice,  unless  ASCS  is  satisfied  that 
such  credit  is  directly  related  to  the  cost 
of  the  practice.  A  person  fully 
reimbursed  through  an  adjustment  in 
rental,  an  exchange  of  cash,  or  other 
consideration  shall  not  be  considered  as 
having  contributed  to  the  practice 
performance. 

S  701.15   Applying  cost-shars  aasistanoa 
limitations. 

(a)  All  or  any  part  of  cost-share 
assistance  which  otherwise  would  be 
due  any  participant  for  a  program  year 
may  be  withheld,  or  required  to  be 
refunded,  if.  with  respect  to  that 
program  year,  the  participant  has 
adopted,  or  participated  in  adopting, 
any  scheme  or  device  designed  to  evade 
a  maximum  cost-share  limitation. 

(b)  The  provisions  of  7  CFR 
1497.109(a),  which  provide  that 
payments  duall  be  attributed  to  each 
member  of  an  entity,  shall  apply  in 
determining  whether  certain  individuals 
or  other  entities  are  to  be  considered  as 
separate  persons  for  the  purpose  of 
applying  any  maximum  payinent 
limitations  provided  for  in  this  pait. 


1701.16   Persona  eligible  to  file  appHcaOon 
for  payment  of  coal-ahars  assistance. 
Any  eligible  person  as  defined  in 
S§  701.104,  701.202.  and  701.302.  who 
bore  a  part  of  the  cost  of  an  approved 
practice,  is  eligible  to  file  an  application 
for  cost-share  assistance.  For  ACP 
practice  WP4,  Agricultural  Waste 
Control  Facilities,  an  eligible  person  is 
one  who  has  been  in  an  operation  from 
which  the  agricultiiral  waste  is 
produced  for  at  least  5  years. 

f  701.17   Tlma  and  manner  of  fHIng 
application  and  required  Information. 

(a)  Participants  shall  submit  to  the 
county  office  the  information  needed  to 
establish  the  extent  of  the  performance 
of  approved  practices  and  compliance 
with  applicable  program  provisions. 
The  time  limits  tor  submission  of  such 
information  shall  be  established  where 
necessary  for  efficient  administration  of 
the  programs.  Such  time  limits  shall 
afford  a  full  and  fair  opportunity  to 
those  eligible  to  submit  the  information 
within  the  period  prescribed.  At  least  2 
weeks  notice  of  any  general  time  limit 
prescribed  shall  be  provided  to  the 
public. 

(b)  Other  means  of  notification  of 
program  availability  including  radio 
aimouncements  and  individual  notices 
to  the  person  affected,  shall  be  used  to 
the  extent  practicable.  Notice  of  such 
time  limits  which  are  appUcable  to 
individual  persons,  such  as  time  Umits 
for  reporting  performance  of  approved 
practices,  shall  be  issued  in  writing  to 
the  person  affected.  Exceptions  to  the 
time  limits  may  be  made  in  cases  where 
failure  to  submit  required  forms  and 
information  within  the  applicable  time 
limits  is  due  to  reasons  beyond  the 
control  of  the  farmer  or  rancher. 

f  701.18   Death,  Irtcompetaitcy,  or 


In  case  of  death,  incompetency,  ot 
disappearance  of  any  participant,  any 
cost  shares  due  shall  be  paid  to  the 
successor,  determined  in  accordance 
with  provisions  of  the  regulations  in 
part  707  of  this  chapter. 

f  701.18   Appaaia. 

Any  person  may  obtain 
reconsideration  and  review  of 
determinations  affecting  participation  in 
these  programs,  in  accordance  with  part 
780  of  this  chapter. 

§701.20    Parformanca  baaed  en  advice  or 
action  of  COC  or  STC. 

Cases  involving  i}erformance  rendered 
in  good  faith  in  reliance  upon  action  or 
advice  of  an  authorized  representative 
of  a  STC  or  COC  shall  be  considered 
according  to  part  790  of  this  diaptar. 
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1701.21    Coiwpllanc*  With  rogumory 
measurM. 

Participants  who  perform  practices 
shall  be  responsible  for  obtaining  the 
authorities,  rights,  easements,  or  other 
approvals  necessary  to  the  performance 
and  maintenance  of  the  practices 
according  to  applicable  laws  and 
regulations.  The  participant  with  whom 
the  cost  of  the  practice  is  shared  shall 
be  responsible  to  the  Federal 
Government  for  any  losses  it  may 
sustain  because  such  participant 
infringes  on  the  rights  of  others  or  fails 
to  comply  with  applicable  laws  or 
regulations. 

{701.22    Maintenance  and  um  of  practice. 

Each' participant  receiving  cost-share 
assistance  is  responsible  for  the  required 
maintenance  and  proper  use  of  the 
practice.  Each  practice  shall  have  an 
established  lifespan  or  minimum  period 
of  time  that  it  is  expected  to  function  as 
a  conservation  practice  with  proper 
maintenance.  If  ASCS  determines  that  a 
practice  has  not  been  properly 
maintained  for  the  established  lifespan, 
the  participant  receiving  the  cost-share 
assistance  shall  refund  all  or  any  part  of 
such  cost-share  assistance  as 
determined  appropriate  by  the  ASC 
OOC  Further,  any  agreement  providing 
for  cost-share  assistance  will  be 
terminated,  with  respect  to  the  land  on 
which  the  practice  is  located,  if  there  is 
voluntary  loss  of  control  of  the  land  by 
the  participant  receiving  the  cost-share 
assistance  and  the  person  acquiring 
control  of  such  land  elects  not  to 
become  a  successor  in  interest  to  the 
agreement.  If  the  agreement  providing 
for  cost-^are  assistance  is  terminated  as 
a  result  of  the  voluntary  loss  of  control 
of  the  land,  each  participant  receiving 
cost-share  assistance  imder  that 
agreement  shall  be  liable  for  refunding 
to  ASCS  any  cost -share  assistance 
which  has  been  received  with  respect  to 
the  practice.  In  addition,  such  person 
shall  forfeit  any  right  to  receive  any 
further  cost-share  assistance  with 
respect  to  the  land  on  which  the 
practice  is  located. 

S  701 .23    Actions  defeating  purpose  of 
program. 

If  the  STC  or  COC  determines  that  a 
participant  has  taken  any  action  which 
tends  to  defeat  the  purposes  of  these 
programs,  tfie  participant  may  be 
required  to  refund  all  or  part  of  any  of 
these  program  payments  otherwise  due 
or  paid  that  participant  during  the 
program  year.  These  actions  include, 
but  are  not  limited  to,  failure  to  properly 
maintain  or  deliberately  destroying  a 
practice  carried  out  under  a  prior 
program  year. 


(701.24    Depriving  Others  Of  cost-stiar* 

assistance. 

If  the  ^TC  or  COC  determines  that  any 
particip^t  has  employed  any  scheme  or 
device  t0  deprive  any  other  person  of 
cost-sha^  assistance,  the  participant 
may  be  tequired  to  refund  all  or  part  of 
any  of  t^ese  program  payments 
otherwise  due  or  paid  that  person 
during  the  program  year.  A  scheme  or 
device  includes,  but  is  not  limited  to. 
coerdon,  fraud,  or  misrepresentation. 

1701.25    FNing  false  claims. 

If  the  STC  or  COC  determines  that  any 
person  ^as  knowingly  supplied  false 
information  or  filed  a  false  claim,  that 
person  is  ineligible  for  cost-share 
assistanpe  imder  the  program  year  with 
respect  io  which  information  or  claim 
was  filed-  False  information  or  a  false 
claim  inlcludes,  but  is  not  limited  to,  a 
request  for  payment  for  a  practice  not 
carried  i  >ut  or  for  practices  which  do  not 
meet  th(  >  required  specifications.  Any 
amount ;  paid  under  these 
drcums  :ances  shall  be  refunded  and 
any  am<  unts  otherwise  due  the 
particip^t  shall  be  withheld.  The 
withholding  or  refunding  of  cost  shares 
will  be  in  addition  to  any  other  penalty 
or  liability  otherwise  imposed  by  law. 

{  701.26 1  Cost-share  assistance  not  subject 

Any  qost-share  assistance  or  portion 
thereof  due  any  participant  shall  be 
allowed  without  regard  to  questions  of 
title  under  State  law,  and  without  regard 
to  any  qaim  or  lien  against  the  crop,  or 
procee<^  thereof,  in  favor  of  the  owner 
or  any  ajther  creditor  except  agencies  of 
the  U.S  J  Government.  The  regulations 
issued  ijy  the  Secretary  governing  offsets 
and  withholdings  at  part  1403  of  this 
title  shall  be  applicable  to  these 
programs. 

{701 .27  j  Assignments. 

Any  larticipant  who  may  be  entitled 
to  any  c  ist-share  assistance  under  these 
progran  s  may  assign  the  right  thereto, 
in  whol )  or  in  part,  according  to  the 
regulations  governing  the  assignment  of 
payments  at  7  CFR  part  1404. 


{701.28 


Environmental  considerations. 


All  8(  tions  implemented  under  the 
progran  s  in  this  part  shall  be  in 
compli<  nee  with  regulations  issued  at 
part  79{  of  this  chapter,  which  includes 
the  pnx  edures  for  complying  with  the 
National  Environmental  Policy  Act, 
Floodpfcin  Management  and  Wetland 
Protection  and  other  environmental 
concerns. 


JMI 


{701.20   kiformation  collection 
fsqulrenisnts. 

Information  collection  requirements 
contained  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  at  44 
U.S.C  Chapter  35  and  have  been 
assigned  OMB  Number  0560-0082. 

{{701.3O-701.M    [Reserved] 

Subpart  B— Agricultural  Conservation 
Program 

{701.100   Program  objective. 

(a)  The  objective  of  the  ACP  is  to 
restore  and  protect  the  Nation's  land 
and  water  resources.  This  objective  will 
be  accomplished  through  a  program  that 
considers: 

(1)  The  need  to  control  erosion  and 
sedimentation  from  agricultural  land 
and  conserve  the  water  resources  on 
such  land. 

(2)  The  need  to  control  pollution  from 
animal  wastes. 

(3)  The  need  to  facilitate  sound 
resource  management  systems  through 
soil  and  water  conservation. 

(4)  The  need  to  encourage  voluntary 
compliance  by  agricultural  producers 
with  Federal  and  State  requirements  to 
solve  point  and  nonpoint  sources  of 
pollution. 

(5)  National  priorities  reflected  in  the 
National  Environmental  Policy  Act  of 
1969,  the  Resource  Conservation  Act  of     i 
1977,  and  other  congressional  and 
administrative  actions. 

(6)  The  degrees  to  which  the  measures 
contribute  to  the  national  objective  of 
ensuring  a  continuous  supply  of  food 
and  fiber  necessary  for  the  maintenance 
of  a  strong  and  healthy  people  and 
economy. 

(7)  The  type  of  conservation  measures 
needed  to  improve  water  quality. 

(8)  The  need  to  improve  water  quality. 

(b)  These  objectives  will  ensure  the 
continued  supply  of  food  and  fiber 
necessary  for  the  maintenance  of  a 
strong  and  healthy  people  and  economy 
and  provide  for  environmental 
conservation  or  enhancement. 

{701.101    State  funds. 

Funds  available  for  practices  to  be 
performed  under  the  ACP  will  be 
distributed  among  the  States  as 
determined  by  the  Deputy 
Administrator. 

{701.102   County  funds. 

The  STC  will  allocate  the  funds 
available  for  practices  among  the 
counties  within  the  State  consistent 
with  the  ACP's  objective,  and  will  give 
particular  consideration  to  the 
furtherance  of  special  projects, 
watershed  conservation  projects. 


resource  conservation  development 
projects,  approved  State  water  quality 
plans,  and  other  conservation  and 
pollution  abatement  projects  sponsored 
locally. 

{701.103    AvailaMUty  of  funds. 

(a)  The  paying  of  the  cost-share 
assistance  provided  herein  is  contingent 
upon  such  appropriation  as  the 
Congress  may  provide  for  such  purpose; 
and  the  amoimts  of  such  cost  shares 
shall  be  within  the  limits  authorized  by 
such  appropriation. 

(b)  Funds  available  for  the  ACP  may 
be  made  available  as  needed  for 
practices  to  be  performed  imder  the 
Naval  Stores  Conservation  Program, 
according  to  instructions  issued  by  the 
Deputy  Administrator. 

{701.104    Eligible  person. 

An  eligible  person  is  a  farmer  or 
rancher  who  as  an  individual, 
partnership,  association,  corporation, 
estate,  trust,  other  business  enterprise, 
or  other  legal  entity  (excluding  districts 
which  have  taxing  authority.  Federal 
agencies.  States  and  State  agencies, 
including  political  subdivisions  of  a 
State)  and,  as  an  owner,  landlord, 
tenant,  or  sharecropper,  participates  or 
has  an  interest  in  the  operation  of  a  farm 
or  ranch  for  which  cost  share  assistance 
has  been  requested. 

{701.105    Eligible  land, 
(a)  The  program  is  applicable  to: 

(1)  Privately-owned  lands; 

(2)  Land  owned  by  a  State  or  political 
subdivision  of  a  State; 

(3)  LAnds  owned  by  corporations 
which  are  partly  owned  by  the  United 
States; 

(4)  Lands  temporarily  owned  by  the 
United  States  or  a  corporation  wholly 
owned  by  it,  which  were  not  acquired 
or  reserved  for  conservation  purposes, 
including  lands  administered  by  the 
Farmers  Home  Administration,  the  U.S. 
Department  of  Defense,  or  by  any  other 
Government  agency  designated  by  the 
Deputy  Administrator. 

(5)  Any  cropland  operated  by  private 
persons  which  is  owned  by  the  United 
States  or  a  corporation  wholly  owned  by 

(6)  Native  American  lands,  except  that 
where  grazing  operations  are  carried  out 
on  Native  American  lands  administered 
by  the  DOI.  such  lands  are  within  the 
scope  of  the  program  only  if  covered  by 
a  written  agreement  approved  by  the 
DOI  giving  the  operator  an  interest  in 
the  grazing  and  forage  growing  on  the 
land  and  a  right  to  occupy  the  land  in 
order  to  carry  out  the  grazing 
operations;  and 

(7)  Noncropland  owned  by  the  United 
States  on  which  practices  are  performed 


by  private  persons  where  such  practices 
directly  conserve  or  benefit  nearby  or 
adjoining  privately  owned  lands  of  the 
persons  performing  the  practices  and 
such  persons  maintain  and  use  such 
federally  owned  noncropland  under 
agreement  with  the  Federal  agency 
having  jurisdiction  thereof, 
(b)  The  program  is  not  applicable  to: 

(1)  Noncropland  owned  by  the  United 
States  which  was  acquired  or  reserved 
for  conservation  purposes,  or  which  is 
to  be  retained  permanently  under 
Government  ownership,  including,  but 
not  limited  to,  grazing  lands 
administered  by  the  FS.  or  by  the 
Bureau  of  Land  Management,  DOI 
(including  lands  administered  under  the 
Taylor  Grazing  Act),  or  the  Fish  and 
Wildlife  Service,  DOI,  except  as 
indicated  in  paragraph  (a)(7)  of  this 
section. 

(2)  Nonprivate  persons  for 
performance  of  practices  on  any  land 
owned  by  the  United  States  or  a 
corporation  wholly  owned  by  it.  A 
nonprivate  person  is  anyone  except  an 
individual,  partnership,  association, 
corporation,  estate,  trust,  or  other 
business  enterprise,  or  other  legal  entity 
(excluding  districts  which  have  taxing 
authority.  Federal  agencies.  States  and 
State  agencies,  including  political 
subdivisions  of  a  State). 

{701.105   Conservation  practices. 

Conservation  practices  as  specified  by 
the  Deputy  Administrator  are  made 
available  nationally  under  the  ACP  and 
may  be  included  in  the  State  and  county 
programs.  Practices  shall  not  be 
primarily  production-oriented  and  shall 
have  primarily  conservation, 
environmental,  or  pollution  abatement 
benefits.  The  practices  are  designed  to 
be  consistent  with  the  agricultural 
conservation  policy  stated  in  section  7 
of  the  Soil  Conservation  and  Domestic 
Allotment  Act,  as  amended,  and 
national  program  policy,  and  are 
developed  primarily  to  meet  a  definite 
need  to  accomplish  one  or  more  of  the 
following: 

(a)  Establish  long-lasting  protective 
cover. 

(b)  Improve  or  sustain  existing 
protective  cover. 

(c)  Conserve  or  safely  dispose  of 
water. 

(d)  Benefit  wildlife. 

(e)  Establish  or  improve  stands  of 
forest  trees. 

(0  Give  protection  against  soil 
erosion. 

(g)  Prevent  or  abate  agricultural- 
related  pollution  of  water,  land,  and  air. 

(h)  Meet  special  State  or  coimty 
conservation  needs. 

(i)  Encourage  energy  conservation 
practices. 


(j)  Improve  water  quality. 

{701.107   County  programs. 

(a)  ACP  shall  be  developed  in  each 
county  by  the  COC,  in  consultation  with 
the  CCRG  in  accordance  with  the 
National  and  State  development 
guidelines  and  policies  provided. 
Subject  to  the  availability  of  funds,  at 
least  one  public  meeting  per  year  shall 
be  held  for  this  purpose. 

(b)  The  county  ACP  shall  be  effective 
after  approval  by  the  STC 

{701.108   Stats  programs. 

(a)  The  SCRG  shall  develop 
recommendations  for  the  State  ACP. 
The  chairperson  of  the  SCRG  may  also 
invite  others  with  conservation  or  water 
Quality  interests  to  participate  in  such 
deliberations.  Subject  to  the  availability 
of  funds,  at  least  one  public  meeting  per 
year  shall  be  held  for  this  purpose. 

(b)  The  State  ACP  shall  consist  of  the 
guidelines  and  practices  authorized  by 
the  STC  and  approved  by  the  Deputy 
Administrator  after  considering  the 
recommendations  submitted  by  COC's. 

{701.109   Selection  of  practices. 

The  practices  to  be  included  in  the 
State  or  coimty  ACP  shall  be  only  those 
practices  authorized  by  Deputy 
Administrator  for  which  cost-share 
assistance  is  essential  to  permit 
accomplishment  of  the  ACP  objective. 

{701.110    Levels  and  rates  of  cost-share 
asaistsncs. 

(a)  The  mcodmum  level  of  cost-share 
assistance  for  each  practice  shall  be  the 
percentage  of  the  average  cost  of 
performing  the  practice  considered 
necessary  to  obtain  the  needed 
performance  of  the  practice  and 
established  at  a  level  such  that  the 
participant  will  make  a  significant 
contribution  to  the  cost  of  performing 
the  practice. 

(b)  Levels  of  cost-share  assistance 
under  annual  agreements  for  each 
practice  shall  not  be  in  excess  of 
seventy-five  (75)  percent  of  the  average 
cost  of  performing  the  practice  as 
determined  by  the  COC.  Where  the 
Deputy  Administrator  determines  a 
higher  level  of  cost-share  assistance  is 
necessary  to  provide  adequate  incentive 
for  a  participant  to  perform  a 
conservation  practice,  the  Deputy 
Administrator  may  specifically 
authorize  a  higher  level.  See  §  701.116 
for  special  provision  for  low-income 
farmers. 

(c)  Levels  of  cost-share  assistance 
under  long-term  agreements  shall  not  be 
in  excess  of  seventy-five  (75)  percent 
nor  less  than  50  percent  of  the  average 
cost  for  each  practice  as  determined  by 
the  OOC 
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(d)  For  the  purpose  of  establishing 
rates  of  cost-share  assistance,  the 
average  cost  of  perfonning  a  practice 
may  be  the  average  cost  for  either  a 
county  or  a  part  of  a  county  as 
determined  by  the  COC 

$701,111    Starting  practicee. 

Costs  will  not  be  shared  for  practices 
or  components  of  practices  that  are 
started  before  COC  approval. 

S701.112   Metttodof approval. 

(a)  The  COC  shall  determine  the 
extent  to  which  Federal  funds  may  be 
made  available  to  share  the  cost  of  each 
approved  practice,  taking  into 
consideration  the  county  allocation,  the 
conservation  and  environmental 
problems  in  the  county,  the  land 
involved,  and  the  practices  for  which 
requested  cost-share  assistance  i# 
considered  by  the  COC  as  most  needed. 
The  method  approved  shall  provide  for 
the  issuance  of  notices  of  approval 
showing  for  each  approved  practice  the 
number  of  units  of  the  practice  for 
which  the  Federal  Government  will 
share  in  the  cost  and  the  amount  of  the 
cost-share  assistance  for  the 
performance  of  that  number  of  units  of 
the  practice.  To  the  extent  praaicable, 
notices  of  approved  practices  shall  be 
is<:ued  before  performance  of  the 
practice  is  started.  No  practice  may  be 
approved  for  cost-share  assistance 
except  as  authorized  by  the  county 
program,  or  according  to  procedures 
incorporated  therein.  Available  funds 
for  cost-share  assistance  shall  not  be 
allocated  on  a  proportionate  share  basis: 
however,  cost-share  funds  shall  be 
directed  to  the  accomplishment  of  the 
most  enduring  benefits  attainable. 

(b)  Cost-share  assistance  may  be 
Brpproved  under  annua!  agreements  or 
long-term  agreements. 

(c)  Annual  agreements  may  be 
approved  in  all  counties.  Long-term 
agreements  are  limited  to  farms  or 
ranches  which  are  within  Soil 
Conservation  Districts  (or  comparable 
districts)  through  which  the  SCS 
provides  planning  and  technical 
services,  except: 

(1)  Farms  and  ranches  located  within 
a  county  designated  for  the  Great  Plains 
Conservation  Program  (GPCP)  are  only 
eligible  if  not  covered  by  GPCP  contract. 

(2)  Farms  and  ranches  not  located 
within  a  Soil  Conser\'ation  District  or 
compiarable  district  may  be  eligible  for 
a  long-term  agreement  provid^  CPO's 
are  developed  by  the  farmer  or  rancher 
in  cooperation  with  the  SCS  and 
approved  by  an  appropriate  State 
official  or,  in  cases  where  an 
appropriate  State  ofTicial  is  not 
available,  approved  by  the.SCS. 


1701.118 

(a)  The  period  of  a  long-term 
agreement  shall  be  for  not  less  than 
three  [2^  program  years  nor  more  than 
ten  (101  program  years.  The  COC  and 
the  signers  to  the  long-term  agreement 
in  consjiltation  with  the  SCS 
representative  shall  mutually  determine 
the  period  of  the  agreement 

(b)  The  long-term  agreement  will  be 
based  oti  a  CPO  for  the  farm  or  ranch  or 
portion  thereof  which  has  been 
approved  by  the  Soil  Conservation 
Districtjor  comparable  district  or  for 
farms  of  ranches  not  located  in  a  Soil 
Conservation  District  or  comparable 
district,  by  an  appropriate  State  Official 
or  the  SPS,  as  applicable. 

(c)  Tl^e  lone-term  agreement  will 
providaj  that  tne  farmer  or  rancher  will 

those  measures  in  the  CPO's 

determined  to  be  essential  to 
the  basic  conservation  needs  of 
or  ranch,  or  portion  thereof, 
of  whether  cost-share 
is  approved  for  such 
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(d)  Tl|e  owner  of  the  farm  or  ranch 
will  be  Quired  to  sign  a  long-term 
agreement  regardless  of  whether  that 
person  ^ntributes  to  the  cost  of 
approved  practices  thereon  except  in 
cases  where  the  long-term  agreement 
consists  wholly  of  integrated  crop 
manage  nent  practices. 

(e)  Aiiy  party  to  a  long-terra 
agreem^t  who  is  not  an  owner  of  the 
farm  or  ranch  shall  provide  assurance  of 
control  pf  the  land  for  the  duration  of 
the  peripd  of  the  agreement. 

(f)  Thb  level  of  cost-share  assistance 
as  provided  in  §  701.110,  in  effect  for 
practices  in  all  years  of  a  long-term 
agreement  shall  be  the  level  in  effect  at 
the  begi^ing  year  of  the  agreement 
The  rata  of  cost-share  assistance  for 
paymeni  purposes  for  such  practice 
shall  be^based  on  the  average  cost  of 
perfomdng  the  practice  at  the  time  the 
practice  is  performed. 

(g)  A  ong-term  agreement  may  be 
cancelei  I  for  failure  to  fully  comply  with 
the  tent  s  of  the  agreement  if.  after 
consultl  ng  with  the  Soil  Conservation 
District  3r  comparable  district  board  or 
if  none  exists  with  a  representative  of 
the  SCSj  the  State  or  COC  determines 
that  the  seriousness  of  the  irregularities 
warrant  such  action.  If  the  agreement  is 
cancele(  1,  the  parties  to  the  agreement 
are  joini  ly  and  severally  responsible  for 
refundii  ig  all  cost  shares  paid  and  will 
forfeit  a  1  rights  to  further  payments 
under  tl  e  agreement.  In  such  a  case,  no 
other  rerund  or  forfeiture  provisions  of 
these  reculations  apply. 

(h)  A  ong-term  agreement  may  be 
revised  iccording  to  instructions  issued 
by  the  £  eputy  Administrator  by  mutual 


agreement  between  the  parties  to  the 
agreement  and  the  COC  based  on 
approved  changes  in  the  CPO's  for  the 
fann  or  ranch. 

(i)  An  otherwise  eligible  person  who 
acquires  control  of  land  under  an 
approved  agreement  may  elect  to 
become  a  successor  in  interest  under 
such  agreement 

(j)  An  agreement  will  be  terminated 
with  respect  to  land  for  which  loss  of 
control  has  occurred  and  where  the 
person  acquiring  control  of  such  land 
elects  not  to  become  a  successor  in 
interest  under  the  agreement.  If  the  loss 
of  control  is  for  reasons  beyond  the 
control  of  the  parties  to  the  agreement, 
the  COC  will  determine  whether  any 
cost-share  assistance  previously  paid 
shall  be  refunded;  however,  in  no  event 
shall  the  refund  be  greater  than  would 
be  required  in  cases  where  loss  of 
control  is  voluntary.  If  the  loss  of 
control  is  voluntary  on  the  part  of  the 
signatories  to  the  agreement,  the 
signatories  will  be  jointly  and  severally 
responsible  for  refunding  all  cost  shares 
paid  and  will  forfeit  all  rights  to  further 
payments,  with  respect  to  the  land  for 
which  control  is  lost.  However,  a  refund 
will  not  be  required  for  cost  shares 
where  the  COC  or  the  STC  determine, 
after  consulting  with  a  representative  of 
the  SCS,  that  failure  to  perform  the 
remaining  practices  in  Uie  agreement 
will  not  impair  the  effectiveness  of  the 
practices  which  have  been  pterformed 
and  that  the  completed  practices  have 
provided  conservation  beheflts 
consistent  with  the  cost  shares  which 
have  been  paid. 

(k)  An  agreement  may  be  terminated 
by  the  COC.  after  considering  the 
recommendation  of  the  Soil 
Conservation  District  or  comparable 
district  board  or  if  none  exists  with  a 
representative  of  the  SCS  if  such  action 
is  in  the  public  interest.  The  COC  will 
determine  the  amount  of  cost  shares 
previously  paid  that  shall  be  refunded. 

(1)  An  agreement  may  be  terminated 
by  the  COC  upon  the  written  request  of 
the  participant  to  a  long-term  agreement 
where  no  cost-share  assistance  has  been 
paid  for  any  of  the  scheduled  practices 
and  where  the  participant  does  not 
intend  to  perform  any  of  the  scheduled 
practices. 

S  701 .1 1 4    Reptacement,  enlargement,  or 
restoration. 

The  establishment  or  installation  of  a 
practice,  for  the  purposes  of  the  program 
shall  be  deemed  to  include  the 
replacement,  enlargement,  or  restoration 
of  a  practice  for  which  ca<:t-share 
assistance  has  been  allowed  if  the 
practice  has  served  its  nbrmal  lifespan 
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or  if  all  of  the  following  conditions 
exist: 

(a)  Replacement,  enlargement,  or 
restoration  of  the  practice  is  needed  to 
solve  the  related  conservation  or 
environmental  problem. 

(b)  The  failure  of  the  original  practice 
was  not  due  to  the  lack  of  proper 
maintenance  by  the  current  operator. 

(c)  The  COC  believes  that  the 
replacement,  enlargement,  or  restoration 
of  the  practice  merits  consideration  to 
an  equal  extent  with  other  practices. 

(d)  The  replacement,  enlargement,  or 
restoration  of  the  practice  is  not  being 
performed  because  the  producer  has 
increased  his  operation  to  where  these 
measures  are  needed  to  solve  the 
increased  conservation  or 
environmental  problem. 

S  701 .1 1 5    Pooling  agreements. 

Eligible  persons  in  any  local  area  may 
agree  in  writing  with  the  approval  of  the 
COC  to  perform  designated  practices 
which  will  solve  a  mutual  conservation, 
pollution,  or  other  environmental 
problem  on  the  land  of  the  participants. 
For  purposes  of  eligibility  for  cost-share 
assistance,  practices  carried  out  under 
such  an  approved  written  agreement 
shall  be  regarded  as  having  been  carried 
out  on  the  land  of  the  persons  who 
performed  the  practices. 

$701,116   Special  provlaion*  for  tow- 
Income  farmers  and  ranchers. 

(a)  Except  as  otherwise  provided  in 
§  701.110(c),  the  COC  may  approve  in 
the  case  of  low-income  farmers  and 
ranchers  as  defined  in  this  section  a 
level  of  cost-share  assistance  of  up  to 
eighty  (80)  percent  of  the  average  cost  of 
performing  practices. 

(b)  A  low-income  farmer  or  rancher  is 
one  who  as  determined  by  the  COC  is 

a  small  producer  whose  livelihood  is 
largely  dependent  on  the  farm  or  ranch 
and  whose  prospective  income  and 
financial  resources  for  the  current  year 
are  such  that  the  low-income  farmer  or 
rancher  could  not  reasonably  be 
expected  to  perform  needed 
conservation  practices  at  levels  of  cost- 
share  assistance  applicable  to  other 
persons  in  the  county. 

$  701.1 17    Maximum  cost-share  assistance 
limitation. 

For  each  program  year,  the  total 
amount  which  may  be  received  by  any 
person  under  this  subpart  for  approved 
practices  shall  not  exceed  $3,500  except 
that: 

(a)  The  total  amount  received  for 
approved  practices,  including  those 
carried  out  undisr  pooling  agreements, 
shall  not  exceed  $10,000;  and 

(b)  The  total  amount  received  imder 
an  ACP  long-term  agreement  (LTA)  shall 


not  exceed  the  annual  payment 
limitation  ($3,500)  multiplied  by  the 
number  of  years  remaining  in  the  LTA. 
The  payment  limitation  in  effect  after 
the  first  year  of  LTA  or  after  an  LTA 
payment  has  been  made  shall  be  equal 
to  the  lessor  of  the  following: 

(1)  The  number  of  years  remaining  in 
the  LTA  times  the  annual  payment 
limitation;  or 

(2)  The  difference  between  the  LTA's 
maximum  payment  limitation  and  the 
ACP  cost-share  assistance  previously 
earned  during  the  contract  period. 

$701,118    Completion  of  practices. 

Cost-share  assistance  for  the  practices 
contained  in  this  part  is  conditioned 
upon  the  performance  of  the  practice 
according  to  all  applicable 
specifications  and  program  provisions. 

S  701 .1 1 9    Time  Of  filing  payment 
appllcatton. 

Payment  of  cost-share  assistance  will 
be  made  only  upon  application 
submitted  on  the  prescribed  form  to  the 
county  office  by  a  date  established  by 
the  COC.  Any  application  for  {wyment 
may  be  denied  if  any  form  or 
information  required  of  the  applicant  is 
not  submitted  to  the  county  office 
within  the  applicable  time  limit. 

$701,120   Water  Quality  Incentive  Projects. 

(a)  The  WQIP  administered  through 
the  ACP  provides  both  financial  and 
technical  assistance  to  achieve  the 
source  reduction  of  pollutants  in  an 
environmentally  and  economically 
sound  manner  in  order  to  assist  in 
compliance  with  State  and  Federal 
environmental  laws  to  enhance  the 
environment. 

(b)  Other  provisions  as  contained  in 
subpart  A  and  this  subpart  apply  to 
WQIP. 

(c)  Any  representative  of  USDA,  or 
designee  thereof,  shall  have  the  right  of 
access  to  land  which  is  the  subject  of  a 
WQIP  application,  or  land  which  is 
under  a  WQIP  agreement;  and  shall 
have  the  right  to  examine  records,  with 
respect  to  crop  management  systems, 
use  of  agricultural  inputs, 
recordkeeping,  land  use  decisions, 
resource  inventory,  and  impacts  on 
water  quality  for  the  purpose  of 
determining  whether  there  is 
compliance  with  the  terms  and 
conditions  of  the  WQIP  apeement. 

(d)  A  participant  may,  in  addition  to 
any  payment  earned  under  WQIP, 
receive  other  financial  assistance,  rental 
payments,  or  tax  benefits  from  a  State  or 
subdivision  of  such  State  for  enrolling 
lands  in  WQIP. 

(e)  Eligible  land  areas  must  be: 

(1)  Wellhead  areas  included  by  the 
Secretary  or  designee  in  consultation 


with  Environmental  Protection  Agency 
(EPA)  and  the  State  agency  responsible 
for  the  State's  operations  imder  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300  h-7); 

(2)  Critical  nonpoint  agricultural  areas 
identified  in  Clean  Water  Act  319  plans; 

(3)  Karst  topography  areas  with 
sinkholes; 

(4)  Agricultural  nonpoint  source  areas 
that  may  adversely  impact  threatened  or 
endangered  species  habitat; 

(5)  Areas  recommended  by  State 
environmental  agencies  and  approved 
by  the  Secretary; 

(6)  Areas  recommended  by  EPA  and 
DOI  in  consultation  with  the  Secretary; 

(7)  Lands  not  located  within  approved 
or  designated  areas  but  that  are  in 
proximity  and  if  allowed  to  continue  to 
operate  under  the  existing  management 
practices  would  defeat  the  purpose  of 
the  program;  and 

(8)  Areas  contributing  to  identified 
water  quality  problems  in  Secretarial 
designated  areas. 

(f)  WQIP  agreements  shall  be 
administered  through  long-term 
agreements.  These  agreements  shall  be  a 
minimum  of  three  (3)  years  to  a 
maximum  of  five  (5)  years  in  duration 
as  determined  by  the  Deputy 
Administrator. 

(g)  The  applicant,  in  consultation 
with  the  SCS  or  other  designated 
technical  agency,  shall  develop  a  Water 
Quality  Resource  Management  Plan 
which  will: 

(1)  Include  an  assessment  of  the 
resources  and  management  measures 
needed  to  achieve  the  source  reduction 
of  agricultural  pollutants; 

(2)  Cover  the  entire  tract  or  tracts 
owned  or  operated  by  the  applicant 
within  the  WQIP  area; 

(3)  Be  reviewed  and  approved  by  SCS; 

(4)  Be  reviewed  and  approved  by  the 
local  Conservation  District;  and 

(5)  Be  consistent  with  conservation 
compliance  goals. 

(h)  Technical  assistance  will  be 
provided  by  the  SCS  as  the  lead  agency 
with  assistance  from  the  Cooperative 
Extension  Service,  Agricultural 
Research  Service,  and  other  Federal 
agencies  and  private  consultants  as 
deemed  necessary  by  the  Secretary. 

$$701,121-701.199   [Reserved] 

Subpart  C — Emergency  Conservation 
ProQfwn 


$701,200 

The  objective  of  the  ECP  is  to  cost 
share  with  eligible  persons  to 
rehabilitate  farmlands  damaged  by  wind 
and  water  erosion,  floods,  hurricanes,  or 
other  natural  disasters  and  to  provide 
water  conservation  or  water 
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enhancement  measures  during  periods 
of  severe  drought 

1701.201    ProsramavaAability. 

(a)  The  COC  may  implement  the 
program  subject  to  the  availability  of 
funds  where  new  conservation  problems 
have  been  created  on  farmland  by  # 
natural  disaster  or  wind  erosion  which 
ifnot  treated  will: 

(1)  Impair  or  endanger  the  land; 

(2)  Materially  affect  the  productive 
capacity  of  the  land; 

(3)  Represent  damage  which  is 
unusual  in  character  and  except  for 
wind  erosion  shall  not  be  the  type  that 
would  recur  frequently  in  the  same  area; 
and 

(4)  Be  so  costly  to  rehabilitate  that 
Federal  assistance  is  or  will  be  required 
to  return  the  land  to  productive 
agricultural  use. 

(b)  Subject  to  the  availability  of  funds, 
the  COC  with  the  concurrence  of  the 
STC  and  approval  of  the  Deputy 
Administrator  may  implement  the 
program  to  carry  out  emergency  water 
conservation  and  water  enhancement 
measures  during  periods  of  severe 
drought. 

(c)  Land  normally  used  for  farming  or 
ranching  which  is  protected  by  levees  or 
dikes  is  eligible  for  enrollment  in  the 
ECP.  except  as  follows: 

(1)  Land  adjacent  to  water 
impoundment  reservoirs  subject  to 
inundation  when  the  reservoir  is  filled 
to  capacity; 

(2)  Land  that  is  subject  to  frequent 
damage  which  is  any  of  the  following: 

(i)  Land  has  been  severely  damaged  3 
or  more  times  in  the  last  25  years, 
including  the  current  disaster.  Also  land 
protected  by  levees  or  dikes  that  have 
physically  failed  and  severely  damaged 
adjoining  land  3  or  more  times  in  the 
last  25  years,  including  the  current 
disaster. 

(ii)  Land  that  is  susceptible  to  severe 
damage  because  of  its  location, 
regardless  of  whether  it  has  been 
severely  damaged  in  the  last  25  years. 

(iii)  Flowage  or  flood  easements 
acquired  by  the  U.S.  Army  Corps  of 
Engineers  or  other  authorities  that  are 
subject  to  inundation  when  water  is 
released  under  the  course  of  normal 
operations. 

(3)  Land  located  in  old  or  new 
chaimeis  of  a  stream,  creek,  river,  or 
other  similar  body  of  water  or  on  any  of 
the  inside  banks  unless  approved  by 
DASCO.  Facilities  in  irrigation  canals  or 
on  their  inside  banks  may  be  approved 
if  the  canal  is  not  a  duinnel  subject  to 
flooding: 

(4)  Laud  in  greenhouses  or  other 
confined  areas;  and  (5)  Land  on  which 
poor  fanning  practices,  such  as  hilure 


to  farm  ion  the  contour,  have  materially 
contributed  to  damaging  the  land. 

§701.20|    EligRHIlty  Of  person  and  land. 

Perso|:i  and  land  eligibility 
requirements  are  the  same  as  for  the 
ACP  asjprovided  in  §§  701.104  and 
701.103  except  in  cases  of  severe 
drought  conditions  then  cost-share 
assistanlce  is  limited  to  supplying: 

(a)  Emergency  livestock  water, 
including  measures  to  assist  confined 
livestoc  ( operations,  and 

(b)  W  Iter  for  existing  irrigation 
systems  serving  orchards  and  vineyards. 

f  701 .20  I    Emergency  Conservation 
Progmt  practices. 

(a)  Ex  cept  for  severe  drought  and 
wind  ei  asion,  cost-share  assistance  may 
be  offer  jd  for  emergency  conservation 

!>ractices  only  to  replace  or  restore 
armland  to  a  condition  similar  to  that 
existina  before  the  natiual  disaster. 
Cost-shire  assistance  may  not  be  offered 
for  the  solution  of  conservation 
problenis  existing  before  the  disaster. 

(b)  EC^P  practices  for  which  cost-share 
assistanfce  may  be  authorized  are: 

(1)  Removing  debris  from  Carmland. 

(2)  Gi  sding,  shaping,  releveling.  or 
similar  neasures. 

(3)  Rf  storing  permanent  fences. 

(4)  R<  storing  structures  and  other 
installa  ions. 

(5)  Ei  lergency  wind  control  measures. 

(6)  Di  Might  emergency  measures. 

(7)  Ol  ler  emergency  conservation 
measun  is. 

§701.20^    Practice  approval. 

Practices  Usted  in  §  701.203  (b)(1) 
through  (b)(5)  may  be  approved  by 
COC's.  Authorization  to  offer  practices 
at  §  701  203  (b)(6)  and  (b)(7)  shall  be 
approve  d  by  the  Deputy  Administrator. 

i  701 .209    Extent  of  cost-share  assistance. 

(a)  The  maximum  payment  under  this 
subpart  per  person,  per  disaster,  is 
limited  to  $200,000  including  the 
amount  of  any  payment  received  by 
such  pe  -son  as  the  result  of  the  disaster 
imder  a  pooling  agreement. 

(b)  Tl  e  cost-share  payments  which 
may  be  nade  by  ASCS  for  a  practice 
under  tl  te  program  shall,  subject  to  the 
maximi  m  payment  amount  specified  in 
paragrai  >h  (a)  of  this  section  and  any 
other  Hi  oitation  as  may  apply,  be  further 
limited  to  the  level  of  cost-share 
assistan  ob  established  by  the  OOC  not  to 
crxceed: 

(1)  SI  cty  four  (64)  percent  of  the  first 
$62,500  of  the  eligible  cost  of  restoring 
the  loss 

(2)  F^ty  (40)  percent  of  the  second 
$62,500  of  the  eligible  cost  of  restoring 
the  loss;  and 

(3)  Tifrenty  (20)  percent  of  the  eligible 
cost  abdve  $125,000  to  restore  the  loss. 


JMI 


{701.206   ENgMaoesta. 

Upon  determination  that  a  person  is 
eligible  for  ECP  assistance,  cost-share 
assistance  may  be  authorized  for  all 
reasonable  costs  inoured  in  the 
completion  of  the  practice.  Such  costs 
may  include  personal  labor,  equipment, 
and  other  sudi  costs  which  are  v. 

determined  by  the  COC  to  be  related  to 
the  costs  of  performing  the  practice. 
COC's  shall  limit  costs  for  the  use  of 
personal  equipment  to  an  amoimt  that 
reflects  out-of-pocket  expenses. 
Expenses  for  personal  labor  and 
personal  equipment  shall  be  less  than 
rates  charged  by  contractors  who  expect 
to  make  a  profit  for  their  efforts. 

§701.207    FHing  requests. 

(a)  The  COC  shall  establish  an 
enrollment  period  for  filing  cost-sharing 
requests  immediately  after  the  COC's 
authorization  or  the  Deputy 
Administrator's  authorization  in  cases 
of  drought  to  implement  the  ECP  in  the 
county.  Such  periods  shall  be  at  least  30 
days  in  length.  Late-filed  requests  may 
be  accepted  by  the  COC  in  justifiable 
cases. 

(b)  Costs  will  not  be  shared  for 
practices  or  components  of  practices 
that  are  started  before  a  request  is  filed 
with  the  county  office. 

§701.208    Approving  requests. 

COC's  shall  issue  practice  approvals 
only  when: 

(a)  Funds  are  available; 

(b)  The  requested  practice  has  been 
determined  eligible  for  cost-share 
assistance;  and 

(c)  The  eligible  person  has  indicated 
a  readiness  to  start  the  practice. 

§701.200    Pooling  agreements. 

Pooling  agreements  may  be  used  on 
the  same  basis  as  provided  for  at 
§701.115. 

§701.210   Payment  approval. 

The  COC  is  authorized  to  approve 
payments  not  to  exceed  $10,000  per 
person  per  disaster.  The  STC  is 
authorized  to  approve  payments  not  to 
exceed  $20,000  per  person  per  disaster. 
Cost-share  assistance  in  excess  of 
$20,000  must  be  approved  by  the 
Deputy  Administrator. 

§§701.211-701.299   [RaaervwQ 
Subpart  D—Foraetry  InoentlvM 

§701.300    Program ebfactiva. 

The  objective  of  the  FIP  is  to  help 
ensure  a  future  supply  of  timber  will  be 
accomplished  by  encouraging 
landowners  to  apply  forestry  practices 
tor. 


(a)  Production  of  softwood  and 
hardwood  timber  and  other  associated 
forest  resources  to  increase  afforestation 
of  suitable  open  lands. 

(b)  Reforestation  of  cutover  and 
understocked  forest  lands. 

(c)  Timber  stand  improvement. 

(d)  Intensive  multipurpose 
management. 

(e)  Protection  of  forest  resources. 

§701.301    Designated  counties. 

The  STC  in  consultation  with  the 
State  Forester  will  designate  the 
counties  or  parts  of  counties  in  which 
FIP  will  be  operated.  The  following  will 
be  considered  in  making  the 
designations: 

(a)  The  total  acreage  in  the  county 
devoted  to  desirable  types  of  softwood 
and  hardwood  timber. 

(b)  The  estimated  area  in  the  coimty 
that  is  luider  eligible  ownership. 

(c)  The  estimated  acreage  suitable  for 
the  production  of  forest  products. 

(d)  The  availability  of  funds. 

(e)  The  enhancement  of  other  forest 
resources. 

§701.302    Eligible  person,  land,  and 
ownarships. 

(a)  An  eligible  person  is  a  private 
individual,  group,  Native  American 
Tribe  or  other  native  group,  association, 
corporation  excluding  corporations 
whose  stocks  are  publicly  traded,  or 
other  legal  entity  which  owns  eligible 
land.  Firms  principally  engaged  in  the 
manufacture  of  wood  products  are  not 
eligible.  However,  forest  landowners 
who  manufacture  forest  products  on  a 
part-time  or  irregular  basis  are  eligible. 

(b)  Eligible  land  is  nonindustrial 
private  forest  land  capable  of  producing 
at  least  fifty  (50)  cubic  feet  of  wood  per 
acre  per  year. 

(c)  Eligible  farms  are  those  not 
exceeding  a  total  of  1,000  acres  of 
eligible  private  nonindustrial  forest  land 
in  the  United  States  or  any 
commonwealth,  territory,  or  possession 
of  the  United  States.  The  STC  with  the 
concurrence  of  the  State  Forester  may 
approve  cost-share  assistance  with 
landowners  owning  more  than  1,000 
acres  but  not  more  than  5,000  acres  of 
eligible  forest  land  where  it  is  deemed 
to  be  to  the  public's  significant  benefit. 

(d)  Significant  public  benefits  are 
primarily  those  resulting  from  cost- 
effective  timber  production  with  related 
benefits  to  aesthetics,  recreation, 
wildlife  habitat,  watershed  protection, 
erosion  reduction,  and  other  resource 
values. 

§701.303    Program  funds. 

(a)  Each  designated  State  and  county 
will  receive  a  snare  of  the  funds 


provided  for  the  program.  Funds  will  be 
distributed  on  the  basis  of  the  forest 
production  opportimities  in  each  State, 
considering  the  acreage  of  private 
nonindustrial  forest  lands,  the  number 
of  eligible  owners,  the  potential 
productivity  of  such  lands  and  the  need 
for  reforestation,  timber  stand 
improvement,  other  forestry 
management  needs,  and  the 
enhancement  of  other  forest  resources. 
The  Deputy  Administrator  will  allocate 
funds  after  consultation  with 
representatives  of  the  FS  and  a 
committee  of  not  less  than  five  State 
foresters  or  equivalent  State  officials 
selected  by  a  majority  of  the  State 
foresters  or  equivalent  State  officials. 
The  STC  will  consult  with  the  State 
forester  when  determining  the 
allocation  of  such  funds  to  the 
designated  counties. 

(b)  A  limitation  on  the  amount  of 
funds  which  may  be  obligated  under 
long-term  agreements  shall  be 
established  by  the  STC  according  to 
guidelines  provided  by  the  Deputy 
Administrator. 

§  701 .304    EHglbIa  practice*  and  cost-share 

assistance  requirements. 

(a)(1)  Cost-share  assistance  may  be 
available  for  the  following  National 
practices  and  authority: 

(i)  Planting  Trees. 

(ii)  Improving  a  Stand  of  Forest  Trees. 

(iii)  Special  Forestry  Practices. 

(2)  The  Deputy  Administrator  after 
consultation  with  the  FS,  may  approve 
special  forestry  practices  needed  to 
solve  a  significant  and  unique  local 
condition  for  which  the  National 
practices  are  not  adequate.  Such 
practices  may  be  approved  for  inclusion 
in  a  county  program  after  consultation 
with  the  program  development  group 
and  the  recommendation  of  the  COC, 
the  service  forester,  the  STC,  and  the 
State  forester. 

(b)  A  forest  management  plan  is 
required  as  a  condition  for  cost-share 
assistance.  The  Forest  Management  plan 
will  be  developed  in  consultation  with 
the  landowner,  approved  by  the  service 
forester,  and  will  contain  information 
for  acctuate  evaluation  of  practice 
effectiveness.  The  participant  will  be 
required  to  perform  those  measures  in 
the  Forest  Management  plan  which  are 
essential  to  the  effectiveness  of  the 
practice  for  which  costs  are  shared.  In 
the  development  of  the  Forest 
Management  plan,  consideration  will  be 
given  to  wildUfe.  watershed  protection, 
recreation,  erosion  control,  aesthetics, 
and  other  associated  forest  resources 
values  as  well  as  cost-effective  timber 
production. 


§701J06    TiMNatlonaiFIP. 

The  National  FIP  is  jointly  developed 
by  ASCS.  the  FS  and  the  committee  of 
State  foresters  provided  for  in  §  701.303. 

§701 J06    Devalopmant  of  Stats  FIP. 

(a)  A  State  FIP  shall  be  developed  in 
each  applicable  State  or  territory 
according  to  the  provisions  contained  in 
this  part  and  in  the  National  FIP.  The 
State  FIP  shall  be  developed  by  the  State 
forestry  committee  as  provided  in 
§701.303. 

(b)  The  State  FIP  shall  be: 

(1)  Recommended  by  the  STC  and 
State  forester;  and 

(2)  Approved  by  the  Deputy 
Administrator  after  consulting  with  the 
FS. 

§701.307    Development  of  county  FIP. 

(a)  A  county  FIP  shall  be  developed 
in  each  designated  county  according  to 
the  provisions  of  the  State  FIP.  The 
county  FIP  shall  be  developed  by  the 
CCRG.  The  CCRG,  working  with  the 
governing  body  of  the  conservation 
district,  the  State  forestry  agency 
representatives,  the  county  supervisor  of 
the  Fanners  Home  Administration,  and 
others  with  conservation  and 
environmental  interest  shall  develop 
recommendations  for  the  county 
program. 

(b)  The  county  FIP  shall  be 
recommended  by  the  COC  and  service 
forester  and  approved  by  the  STC  and 
State  forester. 

§701.308    Adaptation  of  practices. 

(a)  The  practices  included  in  the  State 
FIP  shall  satisfy  the  conditions  and 
requirements  of  the  National  FIP.  The 
STC  and  State  Forester  may  modify  or 
delete  National  FIP  provisions  to  make 
practices  more  restrictive  where  such 
changes  satisfy  the  objectives  of  the 
program. 

(b)  The  practices  included  in  the 
county  FIP  must  meet  the  conditions 
and  requirements  of  the  State  FIP.  The 
COC  in  consultation  with  State  Forestry 
representative  or  Service  Forester  may 
modify  or  delete  State  FIP  provisions  to 
make  practices  more  restrictive  where 
such  dianges  satisfy  the  objectives  of 
the  program. 

§701.300    Lavala  and  rates  of  cost-ahara 

aaaistanca. 

(a)  The  maximum  cost-share 
assistance  for  each  practice  shall  be  the 
percentage  of  the  actual  cost  of 
performing  the  practice  considered 
necessary  by  ASCS  to  ensure 
completion  of  the  practice  by  the 
participants. 

(b)  Levels  of  cost-share  assistance 
shall  be  approved  by  the  STC  and  shall 
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not  be  in  excess  of  sixty-five  (65) 
percent  of  actual  costs  incurred  by  the 
landowners. 

(c)  For  the  purpose  of  establishing 
rates  of  cost-share  assistance,  the 
average  cost  of  performing  a  practice 
may  be  the  average  cost  for  a  State,  a 
county  or  a  part  of  a  county,  as 
determined  by  the  STC 

(d)  The  rates  of  cost-share  assistance 
for  practices  included  in  the  county  FIP 
may  be  lower  than  the  rates  approved 
for  general  use  in  the  State,  as 
determined  by  the  COC. 

$701,310    Prior  approval  for  cost-shar* 
assistance. 

Costs  mil  be  shared  only  for  those . 
practices,  or  components  of  practices, 
for  which  cost-share  assistance  is 
requested  and  approval  issued  before 
performance  is  started. 

S  701.311    MsthodsofapprovaL 

The  COC  shall  determine  the  extent  to 
which  Federal  funds  may  be  made 
available  to  share  the  cost  of  each 
approved  practice.  Approvals  shall  be 
made  based  on  consideration  of  the 
county  allocation,  cost-effective 
opportunities  for  increasing  timber 
production,  potential  for  enhancing 
other  forest  resources,  the  forestry  needs 
in  the  county,  and  the  practices  for 
which  requested  cost-share  assistance  is 
considered  by  the  COC  as  most  needed. 
The  method  approved  shall  provide  for 
the  issuance  of  notices  of  approval 
showing  for  each  approved  practice  the 
number  of  units  of  the  practice  for 
which  the  Federal  Government  will 
share  in  the  cost  and  the  amount  of  the 
cost  share  for  the  performance  of  that 
number  of  units  of  the  practice.  Notices 
of  approved  requests  shall  be  issued 
before  the  practice  may  be  started.  No 
practice  may  be  approved  for  cost-share 
assistance  except  as  authorized  by  the 
county  FIP.  Available  funds  for  cost- 
share  assistance  shall  not  be  allocated 
on  a  pro-rata  basis,  but  shall  be  directed 
to  the  accomplishment  of  the  most 
production  attainable. 

(a)  Cost -share  assistance  may  be 
approved  under  annual  agreements  or 
long-term  agreements. 

(b)  Land  covered  by  a  GPCP  contract 
is  not  excluded  from  an  annual  or  long- 
term  agreement  if  the  land  is  otherwise 
eligible. 

(c)  The  same  practices,  cost -share 
levels,  and  general  program  provisions 
apply  to  both  annual  agreements  and 
long-term  agreements. 

S701412    Long-tannagr—mants. 
(a)  The  period  of  a  long-term 
agreement  shall  be  for  not  less  than 
three  (3)  years  nor  more  than  ten  (10) 


years.  Th#  COC  and  the  parties  to  the 
agreement  in  consultation  with  the  State 
forestry  rapresentative  will  mutually 
determine  the  scheduling  of  essential 
practices  and  practice  cost-sharing  over 
the  period  of  the  agreement. 

(b)  Thellong-term  agreement  shall  be 
based  on  1 1  forest  management  plan  for 
the  land  \  rhich  shall  be  developed  by 
the  servic  i  forester. 

(c)  The  ong-term  agreement  shall 
provide  that  the  owner  shall  perform 
those  met  sures  in  the  forest 
management  plan  which  are  determined 
to  be  essefitial  regardless  of  whether 
cost-shard  assistance  is  approved  for 
such  measures. 

(d)  Thejlevel  of  cost-share  assistance 
in  effect  far  practices  in  all  years  of  a 
long-termjagreement  shall  be  the  level 
in  effect  for  the  beginning  year  of  the 
agreement.  The  rate  of  cost-sharing  for 
payment  purposes  for  such  practices 
will  be  based  on  the  average  cost  of 
performii^  the  practice  at  the  time  the 
practice  it  performed. 

(e)  A  long-term  agreement  may  be 
canceled  ^r  failure  to  fully  comply  with 
the  terms  Df  the  agreement  if,  after 
consultini  with  the  service  forester,  the 
STC  or  Q  C  determines  that  the 
seriousne  s  of  the  irregularities  warrant 
such  actic  a.  If  the  agreement  is 
canceled,  the  signers  to  the  agreement 
are  jointly  and  severally  responsible  for 
refunding'all  cost  shares  paid  and  will 
forfeit  all  rights  to  further  payments 
under  theiagreement.  In  such  a  case,  no 
other  refulid  or  forfeiture  provisions  of 
these  regulations  apply. 

(f)  A  long-term  agreement  may  be 
revised  inlaccordance  with  instructions 
issued  by  ^le  Deputy  Administrator 
where  theie  is  a  change  in  status  of  the 
participants  or  the  land  under 
agreement 

(g)  An  eligible  person  who  acquires 
control  of  land  under  an  approved 
agreement  may  elect  to  become  a 
successor  In  interest  under  such 
agreement 

(h)  An  Agreement  will  be  terminated 
with  respact  to  land  for  which  loss  of 
control  bap  occurred  and  where  the 
person  acquiring  control  of  such  land 
elects  not  lo  become  a  successor  in 
interest  uader  the  agreement.  If  the  loss 
of  control  is  for  reasons  beyond  the 
control  ofjthe  signatories  to  the 
agreement  the  COC  will  determine 
whether  or  not  any  cost-share  assistance 
previously  i>aid  shall  be  refunded; 
however,  (n  no  event  shall  the  refund  be 
greater  than  would  be  required  in  cases 
where  los)  of  control  is  voluntary.  If  the 
loss  of  cor  trol  is  voluntary  on  the  paiX 
of  the  sign  atories,  they  will  be  jointly 
and  severally  responsible  for  refunding 
all  cost  shares  paid  and  will  forfeit  all 


rights  to  further  payments,  with  respect 
to  the  land  for  which  control  is  lost.  A 
refund  will  not  be  required  for  cost- 
share  assistance  where  the  COC  or  the 
STC  determines,  after  consulting  with 
the  service  forester,  that  failure  to 
perform  the  remaining  practices  in  the 
agreement  will  not  impair  the 
effectiveness  of  the  practices  which 
have  been  performed  and  that  the 
completed  practices  will  provide 
forestry  beneHts  consistent  with  the 
cost-share  assistance  which  have  been 
paid. 

(i)  An  agreement  may  be  terminated 
if,  after  considering  the 
recommendation  of  the  service  forester, 
the  STC  or  COC  recommends  that  such 
action  is  in  the  public  interest. 

§701.313    Rastoration  of  practtcas. 

(a)  Cost-share  assistance  may  be 
authorized  under  FIP  for  the 
establishment  or  installation  of  the 
practices  contained  in  this  part.  Cost- 
share  assistance  may  not  be  authorized 
for  repeating  any  of  the  practices  in  this 
part  with  the  same  ovmer  on  the  same 
acreage,  except  as  provided  in 
paragraph  (b)  or  (c)  of  this  section. 

(b)  Cost-share  assistance  may  be 
authorized  for  the  replacement, 
enlargement,  or  restoration  of  practices 
for  which  such  assistance  has  been 
allowed  under  the  program  only  if  all  of 
the  following  conditions  exist: 

(1)  Replacement  or  restoration  of  the 
practice  is  needed  to  solve  a 
conservation  or  environmental  problem. 

(2)  The  foilure  of  the  original  practice 
was  not  due  to  the  lack  of  proper 
maintenance  by  the  current  operator. 

(3)  The  COC  believes  that  the 
replacement  or  restoration  of  the 
practice  merits  consideration  under  the 
program  to  an  equal  extent  with  other 
practices  cost-shared. 

(c)  Cost-share  assistance  may  be 
authorized  for  timber  stand 
improvement  measures  carried  out  in 
repetitive  steps  where  the  stand 
treatment  warrants  such  silvicultural 
practice  in  the  fudgment  of  the  service 
forester. 

$  701 .31 4    FIP  maxlnMiin  cost-shara 
assistanca  Nmltatlona. 

For  each  program  year,  the  total 
amount  which  may  be  received  by  any 
person  under  this  subpart  shall  not 
exceed  $10,000  with  respect  to  eligible 
owners  (§  701.302)  in  the  United  States 
or  any  commonwealth,  territory,  or 
possessions  of  the  United  States  for 
approved  practices  performed  under 
aimual  or  long-term  agreements. 

$701,315    Comptation  of pcBCtlca. 

Cost-share  assistance  for  the  practices 
contained  in  this  subpart  is  conditioned 
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upon  the  performance  of  the  practices 
according  to  all  applicable 
spedficaUons  and  program  provisions. 

$701416   Tlma  of  fUlng  payment 
application. 

Cost-share  assistance  will  be  made 
only  upon  an  application  submitted  to 
the  county  office  by  the  prescribed  time 
limit  or  any  authorized  extension.  Any 
application  for  payment  may  be  rejected 
if  any  information  required  of  the 
applicant  is  not  submitted  to  the  county 
office  within  the  applicable  time  limit. 

$$701417-701.3M    [Raaarvad] 

Signed  at  Washington,  DC,  pn  December 
30, 1993. 
Bmoe  R.  Weber. 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
(PR  Doc  94-415  Filed  1-7-94;  8:45  ami 

BILUNQ  COOC  3410-06-P 


Agricultural  Marketing  Service 

7  CFR  Parts  1005. 1007, 1011,  and  1046 

Mitlc  in  the  Carolina,  Georgia, 
Tennessee  Valley,  and  Louisviiie- 
Lexlngton-Evansville  Marketing  Areas; 
Revised  Proposed  Suspension  of 
Certain  Provisions  of  the  Orders 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  suspension  of  rules. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  that  would 
suspend  for  nearly  two  years  certain 
provisions  of  the  Carolina.  Georgia, 
Tennessee  Valley,  and  Louisville- 
Lexington-Evansville  Federal  milk 
orders.  If  adopted,  the  proposal  would 
regulate  a  plant  at  Kingsport,  Tennessee, 
under  the  Tennessee  Valley  order, 
instead  of  the  Carolina  order,  and  it 
would  keep  regulated  under  the 
Tennessee  Valley  order  a  plant  at 
Somerset,  Kentucky,  that  otherwise 
might  become  regulated  under  the 
Louisville-Lexington-Evansville  order. 
The  proposals  were  submitted  by  Land- 
O-Sun  Dairies,  which  operates  the 
Kingsport,  Termessee.  plant,  and 
Southern  Bell  Dairy,  inc..  which 
operates  the  Somerset,  Kentucky,  plant. 
These  handlers  contend  that  without  the 
suspension  they  would  be  subject  to 
pricing  disparities  that  could  jeopardize 
their  business. 

DATES:  Comments  are  due  no  later  than 
January  20, 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairv 
Division,  Order  Formulation  Branch, 


room  2968.  South  Building.  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968.  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  690-1932. 

SUPPt.EMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension  PA- 
93-29):  Issued  October  22, 1993; 
published  October  28, 1993  (58  FR 
57970). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
60S(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  would  lessen  the  regulatory 
burden  on  small  entities  by  removing 
pricing  disparities  that  are  causing  or 
could  cause  financial  hardship  for 
certain  distributing  plants. 

The  Department  is  issuing  this 
proposed  action  in  conformance  with 
Executive  Order  12866. 

This  proposed  suspension  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
confiict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  Uie  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  57970)  on  October  28, 1993, 


concerning  the  proposed  suspension  of 
certain  provisions  of  the  Georgia. 
Carolina,  and  Tennessee  Valley  Federal 
milk  orders  (DA-93-29).  The  public  was 
afforded  the  opportunity  to  comment  on 
the  notice  by  submitting  written  data, 
views,  and  arguments  by  November  4. 
1993.  Six  comment  letters  were  received 
concerning  the  three-market  proposed 
suspension. 

Subsequent  to  the  issuance  of  the 
above  proposed  suspension,  a 
suspension  request  was  received  bom  a 
handler  regulated  under  the  Tennessee 
Valley  order  that  in  effect  expands  the 
initial  suspension  issue  to  the 
Louisville-Lexington-Evansville  order.  It 
also  affects  a  proposed  suspension  that 
was  issued  earlier  for  the  Louisville 
order.  Because  of  the  interrelationship 
of  these  several  requests,  it  has  been 
determined  that  a  revised  proposed 
suspension  involving  all  four  orders 
should  be  issued  for  comment. 
Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674). 
the  suspension  of  the  following 

Erovisions  of  the  orders  regulating  the 
andling  of  milk  in  the  Carolina. 
Georgia,  Tennessee  Valley,  and 
Louisville-Lexington-Evans  ville 
marketing  areas  is  being  considered  for 
a  23-month  period  beginning  February 
1   1994: 
'  1.  In  §  1005.7(d)(3)  of  the  Carolina 
order,  the  words  "from",  "there",  "a 
greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month", 
and  "than  in  this  marketing  area"; 

2.  In  §  1007.7(e)(3)  of  the  Georgia 
order,  the  words  ",  except  as  provided 
in  paragraph  (e)(4)  of  this  section,"; 

3.  In  §  1007.7  of  the  Georgia  order, 
paragraph  (e)(4); 

4.  In  §  1011.7(d)(3)  of  the  Tennessee 
Valley  order,  the  words  "bom",  "there", 
"a  greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month", 
and  "than  in  this  marketing  area";  and 

5.  In  §  1046.2  of  the  Louisville- 
Lexington-Evansville  order,  the  word 
"Pulaski". 

All  persons  who  desire  to  send 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  them  to  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968.  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  by  the  10th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

The  comment  period  is  limited  to  10 
days  so  that  the  suspension,  if  found 
appropriate,  can  be  implemented 
quickly  and  thereby  minimize  financial 
hardship  and  disruptive  marketing 
conditions. 
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The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

This  proposed  suspension  would 
allow  a  distributing  plant  at  iGngsport, 
Tennessee,  that  is  located  within  the 
Tennessee  Valley  marketing  area  and 
that  meets  all  of  the  pooling  standards 
of  the  Tennessee  Valley  order  to  be 
regulated  under  that  order  rather  than 
the  Carolina  order,  as  now,  despite  the 
plant  having  greater  sales  in  the 
Carolina  marketing  area.  It  would  also 
allow  a  distributing  plant  located  at 
Somerset,  Kentuclf^.  that  has  been 
regulated  under  the  Tennessee  Valley 
Older  to  remain  regulated  there  even  if 
it  should  develop  greater  sales  in  the 
Louisville-Lexington-Evansville  (Order 
46)  marketing  area.  In  addition,  the 
proposed  suspension  would  allow  a 
supply  plant  at  SpringHeld,  Kentucky, 
that  has  been  supplying  the  Somerset 
plant  to  remain  p>ooled  under  the 
Termessee  Valley  order  ivithout  having 
to  make  uneconomic  shipments  of  milk 
that  it  contends  would  be  necessary  if 
the  Southern  Belle  plant  shifted  to 
Order  46. 

7.  The  problem  of  Land-O-Sun 
Dairies.  Inc.  In  recent  months,  the  blend 
price  to  producers  at  Kingsport, 
Tennessee,  under  the  Tennessee  Valley 
order  has  been  significantly  higher  than 
the  blend  price  at  that  location  under 
the  Carolina  order.  For  example,  during 
the  months  of  July  through  Ckrtober 
1993,  the  Tennessee  Valley  blend  price 
at  Kingsport  was  32  cents,  29  cents,  20 
cents,  and  20  cents,  respectively,  higher 
than  the  Carolina  blend  price  at 
Kingsport.  Although  the  Cla«  I  price  at 
Kingsport  is  identical  under  both  of 
these  orders,  the  Tennessee  Valley 
order's  higher  Class  I  utilization  has 
resulted  in  a  higher  blend  price  at 
Kingsport  during  nearly  every  month  for 
thepast  two  years. 

The  difference  in  blend  prices  at 
Kingsport  requires  Land-O-Sun  Dairies, 
as  a  Carolina  order  handler,  to  pay 
significant  over-order  prices  to  retain  its 
milk  supply  in  competition  with  nearby 
handlers  regulated  under  the  Tennessee 
Valley  order.  Land-O-Sun  has  indicated 
that  it  cannot  continue  to  pay  these 
over-order  prices  without  jeopardizing 
the  existence  of  its  business.  It  therefore 
proposed  a  suspension  of  certain 
provisions  of  Orders  5  and  11  that 
would  allow  it  to  become  regulated 
under  Order  11. 

As  noted  in  the  earlier  proposed 
suspension,  the  paragraph  that  is 
proposed  to  be  suspended  from  the 
Georgia  order  is  merely  a  conforming 
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change  to  preserve  the  status  quo 
between  the  Carolina  and  Georgia 
orders. '  This  change  is  necessary  to 
continu  i  the  regulation  of  a  Greenville. 
South  C  arolina.  plant  under  the  Georgia 
order.  V  'ithout  the  suspension,  the  plant 
would  I  ecome  regulated  under  the 
Carolini  i  order. 

2.  Thi  f  problem  of  Southern  Belle 
Dairy  C  impany.  Southern  Belle  Dairy  at 
Somers  it.  Kentucky,  has  been  regulated 
under  C  rder  1 1  for  the  past  foiu  years. 
Howev(  r,  recently  it  has  acquired 
account :  that  could  cause  it  to  shift  to 
Order  4^. 

In  recent  months,  the  blend  price  at 
Somerset  under  Order  1 1  has  been 
significAntly  higher  than  the  blend  price 
at  that  location  under  Order  46.  For 
exampli,  during  the  months  of  July 
through' October  1993,  the  blend  price 
under  Order  1 1  at  Somerset  was  67 
cents,  6^  cents,  49  cents,  and  25  cents, 
respectively,  higher  than  the  Order  46 
price  at  pat  location.  Of  these  amounts, 
19  cents  is  attributable  to  a  19-cent 
higher  Class  I  price  at  that  location 
under  Cbder  11.  Southern  Belle 
contendb  that  if  it  should  shift  to  Order 
46  it  would  have  to  pay  substantial 
over-oraer  prices  to  its  producers  to 
retain  its  milk  supply.  Moreover,  slight 
changes! in  sales  could  cause  it  to  shift 
back  anf  forth  between  the  two  orders, 
causing  market  instability  and 
uncertai  ity  under  the  base-excesf 
program  s  apolicable  to  both  orders. 

3.  Thi  problem  of  Armour  Food 
Ingredie.  nts  Company.  Armour  Food 
operates  a  supply  plant  and  a  nonpool 
manufa(  turing  plant  at  Springfield, 
Kentucfc  y.  The  supply  plant  has  been 
regulate  1  under  Order  11  since  August 
1992.  If  ie  Southern  Belle  plant  shifts 
to  Ordei  46,  Armour's  supply  plant 
would  a  so  become  subject  to  the 
regulatii  ms  of  Order  46  because  the 
plant  is  iuppljring  milk  to  the  Southern 
Belle  pli  nt.  Armour  contends  that  the 
plant  w(  uld  not  qualify  as  a  pool  plant 
based  oi  its  present  milk  handling 
practice ;  because,  under  the  net 
shipmer  t  provision  of  Order  46,  all  of 
the  ship  nents  sent  to  its  manufacturing 
facility  I  rom  pool  distributing  plants  for 
surplus  lisposal  would  be  subtracted 
from  its  !:hip!nents  to  pool  distributing 
plants,  i  jmour  states  that  to  keep  the 
milk  of  i  (s  producers  pooled  under 
Order  4(  it  would  have  to  incur 
substantial  increases  in  transportation 
and  assembly  costs.  To  avoid  these 
costs,  A  mour  proposed  suspending 
languag(  in  the  net  shipment  provision 
of  Order  46. 

4.  Ind  istry  responses  to  the  earlier 
proposed  suspensions  (DA-93-29  and 
DA-93-.  '6).  On  the  basis  of  the  Land-O- 
Sun  reqi  lest,  a  notice  of  proposed 


suspension  of  provisions  in  Orders  5,  7. 
and  11  was  issued  on  October  22. 1993 
(DA-93-29)(58  FR  57970).  Four 
comments  were  submitted  in  support  of 
the  action,  and  two  comments  were 
filed  in  opposition  to  it 

Milkco,  Inc,  a  handler  regulated 
under  the  Carolina  order  with  a  plant  in 
Asheville.  North  Carolina,  stated  that  it 
supported  the  proposed  suspension. 
Southern  Belle  Dairy  also  submitted  a 
letter  in  support  of  the  suspension. 

A  letter  supporting  the  suspension 
also  was  received  from  Mid-America 
Dairymen,  Inc.,  on  behalf  of  Southern 
Milk  Sales,  Inc.,  a  dairy  cooperative 
with  producer  milk  pooled  on  the 
Tennessee  Valley,  Georgia,  and  Carolina 
orders.  The  cooperative  notes  in  its 
letter  that  "paying  higher  over-order 
values  to  maintain  its  supply  of  milk 
would  jeopardize  the  existence  of  the 
aft^ected  distributing  plant." 

Additionally,  an  mdividual  dairy 
farmer  who  supplies  producer  milk  to 
Land-O-Sun  filed  a  comment  in  support 
of  the  suspension.  He  stated  that  if 
Land-O-Sun  paid  him  a  lesser  price  for 
his  milk  he  would  have  to  sell  to 
another  handler. 

Coburg  Dairy,  a  Carolina  order 
handler  located  in  Charleston,  South 
Carolina,  filed  a  comment  opposing  the 
suspension.  Coburg  competes  with  the 
Kingsport  plant  for  Class  I  sales  in  the 
Carolina  market.  The  handler  argued 
that  the  regulation  of  the  Kingsport 
plant  under  the  Tennessee  Valley  order 
would  give  the  plant  a  comi}etitive 
advantage  in  the  Carolina  market  since 
it  has  a  lower  Class  I  price  and  because 
it  presumably  would  not  have  to  pay 
over-order  prices  to  its  producers. 

The  Nortn  Carolina  Farm  Bureau 
Federation,  a  general  farm  organization, 
also  objected  to  the  proposed 
suspension  on  the  grounds  that 
regulation  of  the  Kingsport  plant  under 
Order  11  would  jeopardize  the  over- 
order  prices  in  the  Carolina  market.  The 
Federation  indicated  that  eroding  Class 
I  premiums  and  lower  Class  I  utilization 
were  threatening  the  health  of  the  dairy 
industry  in  North  Carolina. 

In  respKinse  to  the  Armour  Food 
request,  a  notice  of  proposed  suspension 
of  the  net  shipment  provision  of  Order 
46  was  issued  on  September  22. 1993 
(DA-93-26)  (58  FR  50526).  Three 
comments  were  submitted. 

Southern  Belle  supported  the 
suspension,  indicating  that  Armour  was 
supplying  it  with  milk  and  could 
encounter  problems  of  assembly  and 
transportation  if  tlie  plant  became 
subject  to  the  provisions  of  Order  46 
because  of  a  shift  in  regulation  of  the 
Southern  Belle  plant  from  Order  11  to 
Order  46. 
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Milk  Marketing,  Inc.,  a  cooperative 
association  with  688  dairy  farmers 
under  Order  46,  and  The  Kroger 
Company,  a  handler  operating 
Winchester  Farms  Dairy  at  Winchester, 
Kentucky,  filed  comments  opposing  the 
proposed  suspension  of  the  net 
shipment  provision.  MMI  argued  that  if 
the  net  shipment  provision  is 
suspended,  the  intent  of  the  order 
would  not  be  carried  out  appropriately 
and  that  the  needs  of  the  order  would 
not  be  met  in  an  efficient  manner. 
Kroger  stated  that  there  was  not  an 
abundant  amount  of  milk  available  for 
fluid  use  under  Order  46  and  that  the 
net  shipment  provision  was  needed  to 
help  assure  that  distributing  plants  have 
sufficient  supplies  of  milk  to  meet  their 
fluid  requirements.  It  contends  that 
there  is  no  justification  to  relax  the 
performance  provisions  of  the  order 
during  the  season  when  milk 
availability  is  reduced  and  Class  I  sales 
increase  simply  because  there  i&  a 
"possibility"  that  a  distributing  plant 
may  switch  regulation  from  Order  11  to 
Order  46. 

No  final  action  has  been  taken  on 
Armour's  request  to  suspend  the  net 
shipment  provision.  However,  since  that 
issue  would  liecome  moot  imder  the 
proposed  suspension  being  considered 
herein,  final  action  on  the  Armour 
proposal  is  being  held  in  abeyance 
pending  the  outcome  of  the  cvurent 
proposal. 

List  of  Subiects  in  7  CFR  Parts  1005, 
1007, 1011.  and  1046 

Milk  marketing  orders. 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

Dated:  January  3, 1994. 
Lon  Hatamiya, 
Administrator. 

IFR  Doc.  94-424  Filed  1-7-94;  8:45  ami 
BILUNO  COOC  9410-02-P 


7  CFR  Part  1094 
[DA-«4-0e] 

Milk  in  the  New  Orleans-Mississippi 
Marketing  Area;  Proposed  Suspension 
of  a  Provision  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnOM:  Proposed  suspension  of  rule. 

summary:  This  document  invites  written 
comments  on  a  proposal  to  suspend,  for 
23  months,  the  45  percent  delivery 
requirement  for  a  plant  operated  by  a 
cooperative  association  that  is  located 
within  the  New  Orleans-Mississippi 
marketing  area.  The  suspension  was 
requested  by  Gulf  Dairy  Association, 


Inc.  which  operates  a  manufacturing 
plant  at  Kentwood.  Louisiana.  The 
association  states  that  without  the 
suspension,  it  will  be  forced  to  make 
inefficient  qualifying  shipments  of  milk 
merely  to  keep  the  milk  of  its  producers 
qualified  for  pooling  under  the  order. 
DATES:  Comments  are  due  no  later  than 
January  20. 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96456.  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

The  Department  is  issuing  this 
proposed  action  in  conformance  with 
Executive  Order  12866. 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12778. 
Qvil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  this  proposed  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  he 
exhausted  l>efore  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 


which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  suspension 
of  the  following  provision  of  the  order 
regulating  the  handling  of  milk  in  the 
New  Orleans-Mississippi  marketing  area 
is  being  considered  for  the  period  from 
February  1, 1994  through  Deceml)er  31, 
1995: 

In  §  1094.7(c).  the  words  "45  percent 
or  more  of  the". 

All  persons  wishing  to  submit  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  10th  day  after  publication 
of  this  notice  in  the  Federal  Register. 
The  filing  period  is  limited  to  ten  days 
because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  l)efore  the 
reouested  suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  action  would  suspend 
for  the  months  of  February  1994  through 
December  1995  the  45  percent  delivery 
requirement  for  a  cooperative 
association  plant  that  is  located  in  the 
New  Orleans-Mississippi  marketing 
area. 

Gulf  Dairy  Association,  Inc.,  which 
operates  a  manufacturing  plant  at 
Kentwood,  Louisiana,  that  is  regulated 
under  Order  94  submitted  the 
suspension  request.  The  cooperative 
stated  that  because  of  the  present  45 
percent  delivery  requirement  applicable 
to  a  cooperative  association  that  wishes 
to  qualify  a  manufacturing  plant  for 
pooling,  it  has  had  to  shift  some  of  its 
producers  to  neighboring  Greater 
Louisiana  (Order  96)  p>ool  plants  to  keep 
its  Kentwood  plant  qualified  as  a  pool 
plant  under  Order  94.  It  indicated  that 
Order  96  requires  that  six  days' 
production  of  a  producer  must  be 
received  at  pool  plants  each  month  in 
order  to  qualify  the  milk  for  pooling  by 
diversion  to  a  nonpool  plant. 
Accordingly,  it  has  had  to  move  the 
milk  of  selected  producers  to  Order  96 
pool  plants  six  days  per  month.  Since 
this  milk  is  not  actually  needed  by  these 
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pool  plants,  the  cooperative  has  then 
had  to  back-haul  the  milk  to  its 
Kentwood  manufactiuing  plant  for 
processing.  The  problem  is  now 
particularly  acute,  according  to  the 
cooperative,  because  two  Order  94  pool 
plants  have  notified  Gulf  Dairy 
Association  that  they  will  no  longer 
purchase  milk  from  them  after  February 
1.1994. 

Gulf  Dair>'  Association  noted  that  the 
problem  it  is  experiencing  will  be^ 
resolved  through  the  proposed  merger  of 
milk  orders  that  is  now  under 
consideratior.  by  the  Department.  It 
urged  that  the  proposed  suspension  be 
effective  pending  the  completion  of  that 
proceeding. 

List  of  Subjects  in  7  CFR  Part  1094 

Milk  marketing  orders. 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

Dated:  January  3, 1994. 
Lon  Uatamijra. 
Administrator. 

IFR  Doc.  94-427  Filed  1-7-94;  8:45  ami 
BILUNQ  COOC  M1«-03-» 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  103 

PNS  No.  1384-02:  AQ  Order  No.  182V-93] 

RIN  111S-AD18 

Adjustment  to  the  Examinations  Fee 
Schedule 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  adjust 
the  current  Examinations  Fee  schedule 
for  the  Immigration  and  Naturalization 
Service  (INS)  in  order  to  generate 
sufFicient  revenue  to  recover  the  costs  of 
providing  immigration  and 
naturalization  ser\'ices.  and  to  change 
procedures  and  charges  for  the  Petition 
for  a  Nonimmigrant  Worker.  Form  I- 
129.  in  response  to  INS  and  user 
experiences.  The  fee  adjustment  is 
needed  to  comply  with  specific  Federal 
immigration  laws  and  the  Federal  user 
fee  statute  and  regulations,  which 
require  the  recipients  of  special  benefits 
from  Government  services  that  are  not 
directed  to  the  public  at  large  to  bear  the 
costs  to  the  Government  of  providing 
those  services.  The  fees  proposed  in  this 
rule  result  from  an  analysis  of 
adjudication  and  naturalization  services 
and  associated  costs  for  fiscal  years 
1993  and  1994,  and  are  calculated  to 
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recover  tne  costs  of  providing  these 
special  services  and  benefits.  This 
proposed  kiile  ensures  that  funds  will  be 
available  io  continue  to  improve  the 
quality  o^service  to  usns.  Its  financial 
impact  on  users  of  the  services  is  small. 
In  most  cases  the  proposed  fee  increase 
is  five  dollars.  In  the  aggregate  this 
proposed  fee  increase  is  slightly  less 
than  the  { rojected  change  in  the 
consume!  price  index  since  the  last 
general  ioi  increase  in  April  1991. 
DATES:  W  itten  comments  must  be 
submittec  on  or  before  February  9. 1994. 
ADORESSE  S:  Comments  must  be 
submitte<  in  writing  for  consideration. 
Please  su  tmit  written  comments,  in 
triplicate,  to  the  Director.  Policy 
Directive!  and  Instructions  Branch; 
Immigration  and  Naturalization  Service: 
425  I  Stro  }t,  NW.:  room  5307; 
Washingt  m.  DC  20536-0002.  To  ensure 
proper  hs  ndling.  please  reference  INS 
No.  1384-92  on  your  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Atherton.  Chief.  Fee  Analysis 
and  Oper  itions  Branch,  Office  of 
Finance:  mmigration  and 
Naturalization  Service;  425  I  Street. 
NW.;  rooii  6240,  Washington.  IX) 
20536-^)C  02;  telephone  202-616-2754. 

SUPPlfME  "(TARY  MFORMATKM: 

I.  Introdu  ction 

The  Im  nigration  and  Naturalization 
Service  (I  <S)  of  the  Department  of 
Justice  (DDJ)  is  required  by  law  to 
charge  fet  s  to  the  users  of  its  services. 
Such  fees  presently  comprise  about  36 
percent  o  the  INS  budget.  There  are 
tour  fee  a  counts,  and  the  fees  which 
are  coUeqted  in  each  account  are  used 
to  fund  seecific  services.  The  four  fee 
accounts  pre  the  Immigration 
Examinaoons  Fee  Account,  the 
Immigration  User  Fee  Account,  the 
Land  Border  Inspection  Fee  Account, 
and  the  Legalization  Fee  Account. 
Because  1  le  fees  in  each  of  these 
accounts  ire  designed  to  recover  the 
costs  wh  ~h  are  incurred  to  provide 
specific  s  jrviies,  they  must  be  revievrod 
regularly  and  adjusteid  as  costs  change 
or  more  {  recise  cost  determination 
processes  become  available.  This  rule 
proposes  to  modify  the  examinations  fee 
schedule 

The  Im  migration  Examinations  Fee 
Account  Examinations  Fee  Account) 
provides  iinds  for  immigration 
adjudical  on  and  naturalization 
services,  t  is  funded  by  a  total  of  32 
separate  ees  for  processing  the  various 
applicati  ins  used  by  INS.  Examples 
include  ^plications  for  permanent 
resident  itatus,  petitions  for  relatives, 
employment  authorization  applications, 
reentry  p  >rmits,  and  extensions  of 
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temporary  stay.  The  separate  fees 
currently  range  Erom  $30  to  S140. 
To  cover  the  costs  of  providing 
adjudication  and  naturalization 
services,  it  has  been  determined  that  a 
fee  increase  of  7.5  percent  is  needed. 
This  increase  reflects  inflation  since  the 
last  general  fee  increase  in  April  1991, 
the  assignment  of  certain  additional 
costs  to  the  Examinations  Fee  Account 
for  services  that  support  adjudications 
and  naturalization  functions,  end  the 
costs  of  investments  to  improve  services 
to  users.  This  proposed  rule  would 
adjust  the  current  fee  schedule  by  7.5 
percent 

A.  Refining  the  Fee  Development 
Process 

INS  has  initiated  a  process  of 
continuous  improvement  in  the 
management  of  the  finances  of  the  fee 
accounts  and  the  development  of  fee 
schedules.  Areas  that  are  being 
addressed  over  a  projected  multi-year 
time  horizon  include:  Identifying  the 
INS  resources  consumed  in  providing 
services  to  our  customers  which  by  law 
must  be  recovered  through  fee  revenues; 
refining  definitions  of  direct  and 
indirect  costs:  and  refining  cost 
measurement  systems,  in  concert  with 
wider  Department  of  Justice  initiatives 
to  improve  financial  management 
information  systems. 

Of  necessity,  to  ensure  the  availability 
of  necessary  hinds  for  maintaining 
operations,  the  first  phase  of  this  effort 
has  been  identification  of  INS  resource 
use  that  must  be  recovered  through  fees. 
Prior  to  1992.  INS  had  not  analyzed 
rigorously  the  full  extent  of  its  costs 
related  to  fee-supported  services.  In 
1992.  INS  undertook  a  comprehensive 
review  of  the  work  that  should  properly 
be  charged  to  fee  accounts  in  order  to 
meet  statutory  requirements.  Extensive 
information  gathering  and  analysis  were 
performed  as  part  of  this  effort.  The 
aggregate  cost  of  the  work  in  support  of 
the  Examinations  Fee  Account  was 
computed  based  on  the  budget  for  fiscal 
year  1993  and  the  estimated  budget  for 
fiscal  year  1994. 

This  information  was  used  to 
compute  the  percentage  revenue 
increase  required  to  cover  the  costs,  and 
that  percentage,  with  limited 
exceptions,  was  applied  to  the  existing 
fee  schedule  that  has  been  in  place  since 
1991  to  arrive  at  the  proposed  fees, 
through  the  steps  explained  in  this 
proposed  rule. 

Instead  of  using  the  existing  fee 
schedule  as  a  base  for  the  percentage 
increases.  INS  also  considered  whether 
it  would  have  been  feasible  to  base  the 
proposed  fees  on  1992  cost 
measurements.  INS  rejected  this 


approach  because  of  problems  with 
1992  data  caused  by  the  transition  to  a 
more  automated  system  of  productivity 
measurement. 

Future  fee  adjustments  will  reflect 
efforts  to  refine  direct  and  indirect  cost 
definitions  and  measurements,  and  will 
address  alternative  approaches  to  the 
allocation  of  indirect  costs  among 
applicants  for  services.  At  this  time, 
however,  the  current  fee  schedule,  with 
the  adjustments  specifically  identified 
below,  reflects  the  best  available 
comprehensive  data  on  service  costs, 
and  was  therefore  judged  to  be  the 
soundest  foundation  for  computing  the 
proposed  fee  schedules  for  fiscal  year 
1994. 

II.  Directives  and  Guidelines 

INS's  examinations  fees  have  been 
designed  in  accordance  with  legislation, 
guidance  from  the  Office  of 
Management  and  Budget  (OMB)  and  the 
Department,  and  accepted  principles  of 
ratemaking  in  regulated  public  and 
commercial  enterprises.  The  overall 
principle  employed  is  one  of  cost 
causation,  which  means  the  fees  are 
designed  to  cover  the  costs  associated 
with  providing  the  services  funded 
through  the  Examinations  Fee  Account. 

A.  Legislation 

The  enabling  legislation  for  the 
Examinations  Fee  Account  is  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1989 
(Pub.  L.  100-459).  a  U.S.C.  1356(n), 
which  provides  that  the  receipts 
collected  shall  "*  *  •  remain  available 
*  *  *  to  reimburse  any  appropriation 
the  amount  paid  out  of  such 
appropriation  for  expenses  in  providing 
immigration  adjudication  and 
naturalization  services  and  the 
collection,  safeguarding  and  accounting 
for  fees  •  *  •".  The  Departments  of 
Commerce.  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1991  (Pub.  L.  101- 
515).  8  U.S.C.  1356(m),  provides  hirther 
"*  *  *  that  fees  for  providing 
adjudication  and  naturalization  services 
may  be  set  at  a  level  that  will  ensure 
recovery  of  the  full  costs  of  providing  all 
such  services,  including  the  costs  of 
similar  services  provided  without 
charge  to  asylum  applicants  or  other 
immigrants.  Such  fees  may  also  be  set 
at  a  level  that  will  recover  any 
additional  costs  associated  with  the 
administration  of  the  fees  collected." 
The  general  authority  to  assess  fees  for 
services  is  found  in  the  Independent 
Offices  Appropriation  Act.  1952  (Pub.  L 
82-137)  (lOAA).  31  U.S.C  9701. 
frequently  referred  to  as  the  "user  fee 


statute."  which  provides  for  Federal 
agencies  to  define  special  services 
provided  to  unique  segments  of  the 
population  and  to  charge  fees  for  those 
services  instead  of  supporting  them 
through  general  tax  revenues.  The  lOAA 
provides  that  "•  •  *  each  service  or 
thing  of  value  provided  by  an  agency 
•  *  •  to  a  person  *  *  *  is  to  be  self- 
sustaining  to  the  extent  possible."  These 
charges,  among  other  things,  are  to  be 
based  on  "*  *  *  [tjhe  costs  to  the 
Government  *  *  *." 

In  1986,  proposed  fee  increases  for 
adjudication  services  were  challenged 
in  the  Federal  District  Court  for  the 
District  of  Columbia  on  the  grounds  that 
the  Attorney  General  lacked  authority  to 
impose  fees  for  the  services  in  question 
and  that,  even  if  the  fees  were  legally 
permissible,  the  specific  fees  under 
challenge  were  arbitrarily  excessive.  In 
Ayuda,  Inc.  v.  Attorney  General,  661  F. 
Supp.  33  (D.D.C.,  1987).  the  District 
Court  rejected  these  arguments: 

Accordingly,  it  appearing  that  the  service 
fees  were  established  through  appropriate 
administrative  procedures  after  adequate  cost 
analysis  and  with  opportunity  for  public 
participation,  and  that  they  are  in  all  respects 
consistent  with  the  statutes  being 
implemented,  summary  judgment  must  be 
granted  to  the  Attorney  General  and  denied 
to  plaintiffs. 

661  F.Supp.  at  36. 

In  upholding  the  District  Court 
decision,  the  Court  of  Appeals  held  that: 

In  light  of  settled  law,  we  are  constrained 
to  conclude  that  the  INS  fees  at  issue  are  for 
a  "service  or  thing  of  value"  which  provides 
the  recipients  with  a  special  benefit  *  *  *. 
Since  these  procedures  are  triggered  only  at 
the  instance  of  the  individual  who  seeks, 
obviously,  to  benefit  from  them,  this  fee 
regime  cannot  in  fairness  be  characterized  as 
an  INS  effort  to  charge  for  activities  that  are 
carried  on  principally  to  benefit  the  public 
generally.  The  benefit  is  simply  too  direct 
and  immediate  to  a  specific,  identifiable 
beneficiary  to  consider  such  services  as 
constituting  primarily  a  broad  part  of  INS' 
overall  mission  to  serve  the  public. 

Ayuda,  Inc.  v.  Attorney  General,  848 
F.2d  1297,  at  1301  (D.C.  Qr.  1988). 

B.  Office  of  Management  and  Budget 
(OMB)  Guidelines 

OMB  circular  A-25,  User  Charges, 
states  that  as  a  general  policy  "a  user 
charge  •  •  •  will  be  assessed  against 
each  identifiable  recipient  for  special 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public."  The  following  discussion  is 
provided: 

When  a  service  (or  privilege)  provides 
special  benefits  to  an  identifiable  recipient 
beyond  those  that  accrue  to  the  general 
public,  a  charge  will  be  imposed  (to  recover 
the  full  cost  to  the  Federal  Government  for 


providing  the  special  benefit,  or  the  market 
price).  For  example,  a  special  benefit  will  be 
considered  to  accrue  and  a  user  charge  will 
be  imposed  when  a  Government  service: 

(a)  Enables  the  beneficiary  to  obtain  more 
immediate  or  substantial  gains  or  values 
(which  may  or  may  not  be  measurable  in 
monetary  terms)  than  those  that  accrue  to  the 
general  public  (e.g.,  receiving  a  patent, 
insurance,  or  guarantee  provision,  or  a 
license  to  carry  on  a  specific  activity  or 
business  or  various  kinds  of  public  land  use); 
or 

(b)  Provides  business  stability  or 
contributes  to  public  confidence  in  the 
business  activity  of  the  beneficiary  (e.g., 
insuring  deposits  in  commercial  banks);  or 

(c)  Is  performed  at  the  request  of  or  for  the 
convenience  of  the  recipient,  and  is  beyond 
the  services  regularly  received  by  other 
members  of  the  same  industry  or  group  or  by 
the  general  public  (e.g.,  receiving  a  passport, 
visa,  airman's  certificate,  or  a  Custom's 
inspection  after  regular  duty  hours). 

Grcular  No.  A-25,  User  Charges, 
Executive  Office  of  the  President,  Office 
of  Management  and  Budget,  July  8, 
1993.  pp.  2-3. 

C.  Department  of  Justice  Guidelines 

The  Department  of  Justice  issued 
guidance  on  User  Fee  Programs  in  April 
1993.  The  guidance  states  that  as  a 
general  policy  "a  charge  shall  be 
imposed  to  recover  the  full  cost  to  the 
Federal  Government  of  rendering  a 
service  that  provides  specific  benefits  to 
an  identifiable  recipient  above  and 
beyond  those  that  accrue  to  the  public 
at  large."  The  following  discussion  is 
provided: 

Cost  is  a  financial  measurement  of 
resources  used  in  accomplishing  a  spiecified 
purpose,  carrying  out  an  activity,  or 
completing  a  unit  of  work  or  a  specific 
project*   *   *.  Direct  costs  are  those  which 
are  proximate  and  directly  traceable  to  the 
unit  of  output  for  which  the  fee  is  charged. 
Indirect  costs  are  those  which  are  more 
distant,  general  in  nature,  and  not  directly 
traceable  to  the  product  or  service  produced. 

*  *   *  [Elxisting  legislation  may  require  the 
inclusion  of  costs  for  selected  activities  not 
directly  related  to  the  unit  of  pierformance  or 
product  for  which  a  fee  is  charged.  Where 
this  occurs,  both  the  direct  and  Indirect  costs 
of  such  activities  should  be  included  in  the 
cost  computation. 

User  Fee  Programs,  Department  of 
Justice.  Justice  Management  Division, 
April  1993.  pp.  3  and  12.  The  policies 
and  procedures  followed  in  the 
development  of  the  proposed  fee 
schedules  are  consistent  with  this 
guidance. 

D.  Ratemaking  Principles  • 

The  above-stated  policies,  as  set  forth 
by  statute  and  more  fully  developed  by 
OMB  and  the  Department,  comport  with 
reasonable  standards  for  user  charges 
and  are  strongly  supported  by  the 
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prescriptions  of  economic  experts  with 
widely  recognized  credentials  in  the 
field  of  rateroaking  policy.  Any  other 
approach  would  bmrden  taxpayers  with 
costs  that  can  be  traced  directly  to  the 
needs  of  specific  individuals,  not  to 
society  at  large. 

One  of  many  similar  statements  on 
cost  of  service  as  a  basic  standard  of 
reasonableness  is  stated  as  follows  in 
the  authoritative  text  by  Bonbright. 
Danielsen.  and  Kamerschen: 

No  writer  whose  views  on  public  utility 
rates  command  respect  purports  to  find  a 
single  yardstick  by  sole  reference  to  which 
rates  may  be  judged  reasonable  or  socially 
desirable  as  distinguished  bom  rates  that  are 
unreasonable  or  adverse  to  the  public 
interest.  A  complex  of  tests  of  acceptability 
is  required  just  as  would  be  the  case  with  the 
tests  of  a  good  automobile,  a  good  income- 
tax  law,  or  a  good  poem.  Nevertheless,  one 
standard  of  reasonable  rates  can  Fairly  be  said 
to  outrank  all  others  in  the  importance 
attached  to  it  by  experts  and  public  opinion 
alike — the  standara  of  costs  of  service,  often 
qualified  by  the  stipulation  that  the  relevant 
cost  is  necessary,  true  (i.e.,  private  and 
social)  cost  or  cost  reasonably  or  prudently 
incurred.  •  •  • 

A  cost  standard  of  ratemaking  has  been 
most  generally  accepted  in  the  regulation  of 
the  levels  of  rates  charged  by  private  utility 
companies.  But  even  more  significant  is  the 
widespread  adherence  lo  cost,  or  to  some 
approximatioo  of  cost,  as  a  l>asis  of 
ratemaking  under  public  ownership*   •   •   • 

Bonbright,  Danielsen,  and  Kamerschen. 
Principles  of  Public  Utility  Rates.  Public 
Utilities  Reports,  Ina,  Arlington.  Va., 
2nd  ed.  1988,  pp.  109-110. 

While  the  foregoing  reference  is 
extracted  from  a  discussion  of  public 
utility  rates,  the  rate  standard  cited  also 
is  applicable  to  other  pricing  situations 
that  require  cost  recovery  in  a  fair  and 
reasonable  manner. 

in.  Examinations  Fee  Account 

This  section  describes  the  major 
programs  funded  by  the  Examinations 
Fee  Account. 

A.  Adjudications  and  Naturalization 
Pngram 

The  function  of  this  program  is  to 
process,  adjudicate,  and  ultimately  grant 
or  deny  applications  and  petitions  for 
benefits  provided  under  the 
immigration  laws  of  the  United  States. 
Adjudications  activities  include 
processing  applications  for  permanent 
resident  status,  petitions  for  relatives, 
temporary  and  permanent  worker 
petitions,  reentry  permits,  refugee  travel 
documents.  e)4ensions  of  temporary 
stay,  employment  authorizations,  and 
temporary  protected  status. 
.  ^Iaturalization  activities  include  the 
examination  of  aliens  to  determine  their 
qualifications  for  naturalization. 
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admini  Uration  of  the  oath  for 

citizen  hip.  and  issuance  of  citizenship 

docum  Hits. 

B.  Refu  jees  and  Overseas  Program 

The  unction  of  this  program  is  to 
adjudi(  ate  refugee  and  asylum 
applic^ions,  conduct  investigations  for 
preference  and  relative  visa  petitions, 
and  coaduct  other  records  checks  and 
background  investigations  as  are 
requirep  at  overseas  INS  offices.  Officers 
assigneld  to  this  program  also  provide 
assistance  to  citizens  and  lawful 
permar  ent  residents  abroad  regarding 
adoptic  ns,  immigration,  or  parole  of 
alien  sj  ouses  and  children,  and  other 
benefit) ;  under  the  Immigration  and 
Nations  Ijty  Act.  They  also  review 
request  s  for  the  Attorney  General  to 
grant  h  unanitarian  parole  into  the 
United  States  for  deserving  fiersons. 

C.  Infot  motion  and  Records 
Manage  ment 

The  Miformation  and  Records 
Management  program  provides  a  variety 
of  services  critical  to  the  adjudications 
and  naturalization  processes.  These 
service!  include:  Creating,  updating, 
storing,  retrieviiig.  and  tracking  alien 
files:  re  tponding  to  inquiries  on 
application  status;  providing 
information  to  the  public,  both  in- 
person  fand  by  telephone,  on 
immigr  ition-related  matters:  printing 
and  dis  ributing  application  forms  and 
instrucl  ions  and  providing  them  to  the 
public 

D.  Data  and  Communications 

The  I  lata  and  Communications 
progran  i  develops  and  operates  INS 
automa  ed  information  systems  which 
suppon  the  adjudications  and 
natural  zation  program,  and  operates  the 
identifi  :ation  card  production  facility. 
Adjudications  and  naturahzation 
support  systems  are  currently  being 
integrated  and  consolidated  into  the 
Compu  er  Linked  Application 
Informi  tion  Management  System 
(CLAIN  S),  which  provides  adjudication 
support  to  service  centers,  district 
offices,  end  ports  of  entry.  The  system, 
which  i^  operating  in  the  service  centers 
and  is  Ueing  installed  in  other  field 
offices,  reduces  application  processing 
time  and  response  time  to  inquiries. 

rv.  Fee  Setting  Procedures 

This  I  ection  provides  a  description  of 
INS  feeisetting  procedures,  including  an 
explanejtion  of  the  cost  bases  for  setting 
fiaes.  Descriptions  of  the  examinations 
fees  and  their  cost  components  and  an 
explanaltion  of  the  procedures  employed 
by  INS  lo  calculate  the  cosU  are 
included. 
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A.  History  of  Current  Examinations  Fees 

Policies  pertaining  to  the  assessment 
of  INS  user  fees  and  their  underlying 
costs  have  evolved  over  25  years, 
beginning  in  1968.  The  Examinations 
Fee  Account  itself  has  a  more  recent 
history,  starting  in  1989.  Prior  to  1989. 
all  examinations  fee  revenues  were 
treated  as  general  revenues  of  the 
Federal  Government.  They  are  now 
credited  to  the  Examinations  Fee 
Account  and  used  to  fund  related 
services. 

Procedures  to  compute  examinations 
fees  involve  the  development  and 
summation  of  three  cost  components: 
direct  costs,  indirect  costs,  and  a 
surcharge  to  recover  the  costs  of  the 
Refugees  and  Overseas  program.  These 
three  cost  components  are  described 
more  fully  below. 

Salient  developments  preceding  the 
analyses  that  led  to  this  proposed  rule 
include  the  issuance  in  December  1992 
of  an  audit  report  prepared  by  the  Office 
of  the  Inspector  General  (OIG)  of  the 
Department  of  Justice.  That  report, 
entitled  "Controls  Over  Established 
User  Fee  Accounts  in  the  Immigration 
and  Naturalization  Service"  (DOJ  OIG 
Audit  Report  No.  93-3).  stated  that 
INS's  accounting  system  did  not 
identify  properly  all  costs  that  ought  to 
be  recovered  from  user  fee  accounts. 
This  view  is  summarized  below: 

The  review  of  actual  program  costs 
disclosed  that  all  identified  costs  were 
charged  to  the  proper  user  fee  accounts. 
However,  the  INS  accounting  system  does 
not  provide  usable  cost  dau  applicable  to  the 
user  fee  program  and  INS  program  managers 
had  not  idenUfied  all  the  direct  program 
costs  that  should  have  been  reiroburaed  from 
the  user  fee  accounts.  In  addition,  various 
INS  units  providing  indirect  support  of 
personnel  and  services  were  not  receiving 
user  fee  reimbursement  commensurate  with 
the  level  of  resources  expended  •  •  •  Since 
valid  direct  and  indirect  prc^ram  costs  went 
unidentified,  appropriatcKl  funds  essentially 
subsidized  user  foe  related  program  costs  that 
should  have  been  reimbursed  from  user  fee 
revenue. 

DOJ  OIG  Audit  Report  No.  93-3,  at  p. 
i. 

The  finding  that  all  program  costs 
were  not  being  recovered  from  user  fee 
accounts  triggered  several  actions  by 
INS  that  cubninated  in  the  current 
proposed  rule.  At  the  same  time  that  the 
OIG  was  conducting  its  audit,  a  senior 
Justice  Department  official  reviewed  the 
fee-setting  process  and  proposed 
changes.  As  a  result,  the  OIG  deferred 
additional  work  in  this  area.  According 
to  the  audit  report: 

A  plan  %vas  developed  and  approved  and 
the  same  Kntlce  official  was  detailed  to 
compile  user  fise  costs,  revise  fse  scfaedulea 


as  necessary  to  collect  revenues  sufficient  to 
make  each  account  self-sustaining,  and 
obtain  Congressional  approval  to  reprogram 
INS  appropriations  accordingly.  This  project 
was  initiated  in  March  1992  and  is  scheduled 
to  be  completed  by  the  end  of  FY  1992.  Since 
the  project  covered  most  of  the  problem  areas 
disclosed  by  our  audit,  we  deferred 
additional  audit  work  in  this  area. 

DOJ  OIG  Audit  Report  No.  93-3,  at  p. 
ii. 

The  review  of  the  process  conducted 
during  1992  consistwl  of  a  detailed 
survey  and  extensive  consultations  with 
all  INS  program  offices  to  review  the 
extent  to  which  they  provide  services  to 
fee  account  activities,  whether  they 
were  commensurately  reimbursed  for 
those  services,  and  whether  specific 
service  improvement  investments 
would  be  appropriate  if  additional  fee 
account  revenues  were  available. 

An  initial  reallocation 
(reprogramming)  of  program  costs 
proposed  earlier  by  the  Attorney 
General  was  approved  by  Congress,  with 
the  effect  of  properly  assigning  some 
costs  of  user  fee  activities  to  the  fee 
accounts.  The  budget  enacted  by 
Congress  for  fiscal  year  1993  reflected 
these  reallocations. 

The  1992  review  found  that  the 
Attorney  General's  reprogramming  had 
substantially  corrected  the  assignment 
of  costs  identifiable  at  that  point  as 
related  to  fee  account  activities,  with 
two  exceptions:  The  costs  of  legal 
proceedings  and  the  costs  of 
management  and  administration.  In  the 
case  of  these  two  programs,  some  costs 
are  being  charged  to  fee  accounts,  but 
not  enough  to  cover  the  substantial 
work  associated  with  the  fee  account 
activities. 

The  review  also  concluded  that 
although  a  number  of  investments  were 
recc-nimended  by  review  participants, 
the  recommendations  generally 
anticipated  actions  that  were  planned  in 
future  budget  cycles.  Therefore  the 
investments  would  generally  be 
addressed  as  part  of  INS's  normal 
budget  review  process,  rather  than  as  a 
part  of  the  current  fee  adjustment 
process. 

This  proposed  fee  increase 
incorporates  the  results  of  this  extensive 
review  of  INS  programs,  inflationary 
cost  increases  since  the  last  general  fee 
increase  in  April  1991,  and  die 
projected  costs  of  presently  budgeted 
program  investments  to  improve 
services  to  INS's  customers. 

B.  Costs 

1.  Cost  Components 

OMB  Qrcular  A-25,  in  its  discussion 
of  cost  determination  for  purposes  of 
setting  fees,  provides  that  "user  charges 


will  be  sufficient  to  recover  the  full  cost 
to  the  Federal  Government  *  *  •  of 
providing  the  service  *  *  *."  It  also 
provides  that  those  costs  shall  include 
an  "appropriate  share  of  the 
management  and  supervisory  costs." 
Circular  No.  A-25,  User  Charges. 
Executive  Office  of  the  President.  Office 
of  Management  and  Budget.  July  8. 
1993,  pp.  3-5.  Direct  costs  are  only  the 
most  readily  identifiable  costs  of 
providing  user  services.  Each  service 
also  has  indirect  components  which, 
although  not  as  easily  identifiable,  are 
nevertheless  causally  related  to  the  costs 
of  providing  services.  Each 
examinations  fee  has  three  components: 
direct  costs,  indirect  costs,  and  a 
surcharge  to  cover  the  costs  of  the 
Refugees  and  Overseas  Program. 

0.  Direct  costs.  Direct  costs  are  those 
costs  directly  related  to  the  processing 
of  a  particular  application  form  for  a 
particular  benefit.  Direct  costs  include: 
the  pay  of  the  Adjudications  officere 
and  clerical  staff  working  on  each  type 
of  application  and  the  costs  of  their 
associated  personnel  benefits;  the  costs 
of  Federal  Bureau  of  Investigation  (FBI) 
name  and  fingerprint  checks;  where 
applicable,  the  costs  by  application  of 
naturalization  ceremonies  conducted  by 
United  States  Courts;  and  the  costs  of 
INS  immigration  document  and  card 
production.  The  pay  costs  are  calculated 
by  multiplying  average  adjudications 
processing  time  by  the  hourly  pay  for 
the  average  grade  levels  of  adjudicators 
and  clerks. 

b.  Indirect  costs.  Indirect  costs 
reflected  in  the  current  fee  structure  are 
defined  as  the  costs  of  supervisory, 
management,  and  administrative 
activities,  related  staff  training,  records, 
data  processing,  and  files  services,  legal 
services,  and  space  and  support  costs  of 
providing  immigration  benefits  under 
the  Immigration  and  Nationality  Act 
and  related  statutes. 

Indirect  costs  also  include  costs  in  the 
management  and  administration  portion 
of  the  INS  budget,  such  as  the  costs  of 
the  i>ersonnel  administration  work 
needed  to  recruit  and  pay  the  officers 
and  clerks  who  process  customers' 
applications  for  benefits.  The  activities 
associated  with  these  costs  are  no  less 
essential  to  providing  INS  services  to  its 
customers  than  are  the  direct  costs. 
These  indirect  costs  are  distinguished 
only  by  the  somewhat  greater 
complexity  of  determining  the  portion 
of  such  costs  that  are  attributable  to 
work  done  for  fee-paying  customers.  In 
addition,  indirect  costs  include  the  cost 
of  auditing  the  Examinations  Fee 
Account  by  the  Department  of  Justice 
Inspector  General. 


c.  Surcharge.  The  costs  to  carry  out 
the  Refugees  and  Overseas  Program  are 
borne  by  the  Examinations  Fee  Account, 
at  the  direction  of  Congress.  See  section 
286(m)  of  the  INA.  8  U.S.C.  1356(m). 
These  costs  are  treated  as  a  surcharge 
that  is  added  to  the  examinations  fees. 

2.  Cost  Transfers 

A  transfer  is  the  shift  of  costs  from 
one  account  to  another.  Transfers  arise 
when  costs  from  one  account  are 
identified  as  appropriately  charged  to 
another  account.  Transfers  have  been 
prompted  by  cost  reviews  such  as  that 
conducted  in  1992  to  refine  the 
identification  of  costs  attributable  to 
user  fee  activities.  Transfers  found  in 
the  1992  review  to  be  necessary  to  meet 
statutory  requirements  are  as  follows: 

a.  Legal  proceedings.  A  review  of  INS 
workload  statistics  identified  the 
equivalent  of  78  additional  positions 
and  work  years  of  legal  activities  that 
properly  should  be  charged  to 
Examinations  Fee  Account  activities. 
These  legal  activities  include 
appearances  before  the  Immigration 
Court  for  hearings  related  to  asylum, 
adjustment  of  status,  registry,  waivers  of 
inadmissibility,  and  rescission;  the 
preparation  of  arguments  and  briefs  for 
such  hearings;  app>earances  before 
Federal  and  state  courts  for  contested 
naturalization  hearings;  appearances  in 
U.S.  District  Courts  in  mandamus  and 
declaratory  judgment  cases:  preparation 
of  arguments,  briefs,  and  litigation 
rep>orts  in  such  cases;  and  associated 
legal  consultations  and  preparation  of 
legal  memoranda.  Also  included  are 
resources  for  support  staff,  and  Special 
Assistant  U.S.  Attorney,  Regional 
Counsel,  and  District  Counsel  positions 
chargeable  for  Examinations  work.  INS 
will  propose  to  transfer  these  78 
positions,  work  years,  and  associated 
costs  from  the  Salaries  and  Expenses 
appropriation  to  the  Examinations  Fee 
Account.  Copies  of  this  review  are 
available  upon  request. 

b.  Management  and  administration. 
Management  and  Administration  (M&A) 
resources  have  been  assigned  to  the 
Examinations  Fee  Account  using  a 
"distribution-key"  concept. 
Distribution-key  is  a  term  borrowed 
from  the  U.S.  Postal  Service's  cost 
allocation  practice.  With  this  practice, 
costs  which  cannot  be  directly  related  to 
a  certain  class  or  account  are  distributed 
on  the  basis  of  costs  which  can  be 
directly  assigned.  For  example,  in  the 
case  of  mail  processing,  the  costs 
associated  with  supervision  of  mail 
clerks  (where  no  direct  statistical 
assignment  mechanisms  are  in  place) 
are  distributed  on  the  same  basis  as  are 
the  costs  for  the  mail  clerks  themselves 
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(where  statistical  workload 
measurement  systems  are  in  place).  See, 
for  example,  Postal  Rate  Commission, 
Docket  No.  R90-1,  United  States  Postal 
Service  Library  Reference  F-1. 
Summary  Description  of  USPS  Cost 
Development  by  Segments  and 
Components,  fiscal  year  1988,  pp.  2-2 
through  2-5. 

For  this  process,  a  full-time 
equivalent  work  year  (referred  to  as 
"work  year"  or  "FTE")  was  chosen  as 
the  distribution-key.  Costs  were 
allocated  based  upon  the  percentage 
distribution  of  work  years  between  the 
Examinations  Fee  Account  and  all  other 
accounts  in  DMS.  See  Exhibit  1 , 
Derivation  of  Management  and 
Administration  Distribution  Key. 

At  INS,  examinations  officer  work 
years  relate  directly  to  workload 
volume,  and  the  management  and 
administration  work  that  supports  the 
examinations  officers  are  dependent 
upon  the  number  of  officer  work  years. 
Work  years  are  a  useful  gauge  of  the 
resources  needed  in  each  program 
because  they  include  the  contributions 
of  both  full  and  part-time  staff.  Other 
{>ossible  distribution-keys  (positions 
and  dollars)  are  believed  to  be  inferior 
to  work  years.  Positions  alone  are 
inferior  as  a  distribution-key  because 
they  include  only  full-time  permanent 
staU  and  vacancies.  The  use  of  positions 
would  understate  proper  assignment 
levels  to  the  extent  that  part-time 
workers  are  ignored,  but  would 
overstate  proper  assignment  levels  to 
the  extent  that  vacancies  are  included. 
Dollars  are  also  an  inferior  distribution- 
key  because  they  may  be  skewed  by  the 
inclusion  of  one-time  expenditures  or 
other  unique  costs. 

The  distribution-key  concept  is 
consistent  with  the  guidance  provided 
by  the  Department.  The  following 
discussion  is  provided: 

For  each  overhead  activity  *  *  * .  estimate, 
on  a  rational  basil,  approximately  what 
percentage  of  the  amount  is  indirectly 
relatable  or  incidental  to  the  functions  and 
costs  •  *  *  .  The  percentage  assigned 
ordinarily  should  be  based  on  the  relative 
amount  of  time  or  outputs  traceable  to  the 
particular  unit  of  performance.  In  the  case  of 
very  general,  non-traceable  activities  (e.g.. 
executive  direction  or  congressional  and 
public  afbirs).  where  there  are  labor- 
intensive  performance  units,  general  or  non- 
traceabie  coat  allocations  may  be  predicated 
on  relaUve  employment  (costs  or  Kill  time 
personnel  equivalents)  devoted  directly  to 
the  fee  account  revenue-generating  programs 
vis-a-vis  all  other  programs. 

User  Fee  Programs,  Department  of 
lustice.  Justice  Management  Division, 
April  1993,  pp.  10-11. 

To  distribute  costs  properly,  based  on 
the  distribution-key  concept.  D^S  will 


propose  to  transfer  143  positions,  133 
work  years,  and  associated  costs  from 
the  Salaries  and  Expenses  appropriation 
to  the  Examinations  Fee  Account. 
However]  INS  will  not  propose  to  use  all 
of  the  resources  potentially  available  as 
a  result  of  the  transfer  to  correct 
documemed  deHciencies  in  M&A 
program  tupp>ort  activities  in  fiscal  year 
1994.  Ratper,  INS  will  propose  to  use 
part  of  th^se  resources  to  support 
additional  work  years  for  the 
Adjudicaiions  and  Naturalization 
Program  k»  ensure  good  service  during 
the  period  of  transition  when  more  work 
will  be  shifted  from  district  offices  to 
service  canters  (the  "Direct  Mail  HI" 
program)  INS  will  defer  hill  use  of  the 
resources  for  program  support  activities 
until  fiso  il  year  1995  or  1996,  as 
conditior  s  warrant. 

3.  Investi  lents  to  Improve  Service 
Quality 

Service  quality  improvements  are 
made  possible  by  investments  in  staff 
additions  and  capital  assets.  One 
investment  which  will  be  financed  by 
the  exam  nations  fee  increase  will  be 
the  contii  lued  expansion  of  INS  service 
center  op  orations.  These  expanded 
automatic  tn-intensive  facilities  will 
improve  productivity  and  reduce  delays 
in  application  processing  operations. 
The  transfer  of  work  now  conducted  at 
the  district  offlces  to  the  service  centers 
will  impipve  processing  at  district 
offices  anid  allow  district  office  staff  to 
devote  more  time  to  those  applications 
which  re<  uire  personal  contact  with 
people  ai  plying  for  benefits. 

C.  Propoi  ed  Fee  Increase 

The  nei  td  for  increased  revenues 
which  un  derlies  the  proposed  fee 
increase  \  vas  calculated  by  adjusting  the 
pro)ected  total  costs  of  providing 
adjudicat  ons  and  naturalization 
services  t )  include  the  transfers  and 
service  ir  iprovements  described  above, 
and  comparing  the  costs  to  the  revenue 
projected  under  the  current  fee 
schedule.  Because  they  are  reflected  in 
INS  bud^t  projections,  the  calculation 
incorpoi^es  the  effects  of  inflation- 
based  coi  increases  that  have  occurred 
since  the  jlast  general  fee  increase  in 
April  19S|1  and  all  other  mandatory 
adjustme  its  to  the  cost  base.  This 
calculati< «  yields  a  required  percentage 
revenue  uicrease  which,  with  limited 
exceptions,  was  then  uniformly  applied 
to  the  exikting  schedule  of  fees.  Toe 
exceptioi  s  to  this  procedure,  required 
because  <  f  (i)  the  consolidation  of  forms 
and  (ii)  o  srtain  technical  adjustments, 
are  descr  bed  below. 

Exhibit  2,  Projected  Examinations  Fee 
Account,  shows  the  projected  fiscal  year 
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1994  resource  allocations  to  the 
Examinations  Fee  Account.  The 
projected  transfers  from  the  Salaries  and 
Expenses  appropriation,  which  are 
incorporated  in  Exhibit  2,  are  shown  in 
Exhibit  3,  Projected  Transfers  From 
Salaries  and  Expenses  Appropriation  to 
Examinations  Fee  Account. 

Exhibit  4,  Proposed  Examinations  Fee 
Revenue  Adjustment,  shows  how  the 
proposed  fee  increase  was  computed. 
The  calculations  are  based  on  the 
projected  fiscal  year  1994  budget,  and 
begin  with  an  estimate  of  the  funds  that 
will  remain  in  the  Examinations  Fee 
Account  at  the  close  of  fiscal  year  1993. 

INS  projects  that  $18.7  million  will  be 
carried  forward  in  the  Examinations  Fee 
Account  from  fiscal  year  1993  to  fiscal 
year  1994  (Line  1).  Revenue  of  $314.7 
million  is  anticipated  in  fiscal  year  1994 
at  the  fee  levels  currently  in  place  (Line 
2).  The  sum  of  these  two  amounts  is 
$333.4  million,  which  is  the  total 
amount  projected  to  be  available  for  the 
Examinations  Fee  Account  for  fiscal 
year  1994  in  the  absence  of  a  fee 
increase  (Line  3). 

INS  projects  that  the  costs  of 
Examinations  Fee  Account  programs  for 
fiscal  year  1994  will  be  $331.5  million 
(Line  4).  Because  of  the  impossibility  of 
predicting  precisely  the  number  of 
applications  and  associated  revenue  and 
workload  in  any  given  time  period,  and 
in  order  to  ensure  that  there  are 
sufficient  resources  to  adjudicate 
applications,  including  those  currently 
in  process.  INS  has  determined  the  need 
to  retain  a  balance  equivalent  to  one 
month  of  costs,  or  $27.6  million  (Line 
5).  The  remainder  of  that  amount,  if  any, 
would  be  carried  forward  to  the  next 
fiscal  year  to  continue  processing 
applications.  The  existence  of  a 
carryforward  balance  is  consistent  with 
INS'  past  practice.  As  explained  below, 
technical  adjustments  were  applied  to 
the  fee  base  for  some  forms  to  ensure 
fair  distribution  of  costs  among  users. 
The  net  effect  of  those  adjustments  is 
subtracted  so  that  they  will  have  no  net 
impact  on  the  aggregate  INS  fee  revenue 
requirement  (Line  6).  The  algebraic  sum 
of  these  three  amounts  is  the  total 
revenue  requirement  of  $356.9  million 
(Line  7). 

Subtracting  the  revenue  requirement 
from  the  funds  available  shows  a 
revenue  shortfall  of  $23.5  million  (Line 
8).  Dividing  this  shortfall  by  the 
revenues  projected  under  the  current  fee 
schedule  produces  the  percentage  by 
which  the  fees  must  be  increased.  7.5 
percent  (Line  9). 

D.  Computation  of  the  Fees 

The  proposed  fees  for  most 
Immigration  and  NatuFalization  fonns 


were  calculated  by  applying  the 
increase  of  7.5  percent  to  the  current 
fee,  and  rounding  the  result  upward  or 
dovraward  to  the  nearest  $5.00.  Fees 
adjusted  in  this  manner  are  shown  on 
Exhibit  5. 

There  were  two  exceptions  to  this 
Computational  procedure.  One 
exception  is  a  consequence  of  forms 
consolidation  actions  affecting  the 
Petition  for  a  Nonimmigrant  Worker,  I- 
129,  where  procedures  and  charges  have 
been  altered  in  response  to  experience 
with  the  consolidated  forms  and 
suggestions  from  users.  The  new  charges 
associated  with  the  1-129  are  described 
below,  and  presented  in  Exhibit  6.  The 
other  exception  is  associated  with 
technical  adjustments  to  the 
computational  base  for  certain  forms,  as 
described  below  and  shown  in  Exhibit 
7. 
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1.  Petition  For  a  Nonimmigrant  Worker, 
1-129 

On  October  4, 1991,  INS  published  a 
proposed  revision  of  Form  1-129, 
Petition  for  a  Nonimmigrant  Worker  (56 
FR  50350).  This  revision  consolidated  a 
number  of  separate  application  and 
petition  processes  that  had  previously 
been  handled  on  separate  application 
forms,  each  with  separate  fees.  To  the 
extent  possible,  the  new  form  retained 
the  original  fee  structure,  which  was 
based  upon  the  costs  associated  with 
each  separate  adjudication. 

After  the  consolidatiop  of  Form  1-129, 
INS  received  a  number  of  comments  and 
questions  regarding  the  1-129  process. 
As  a  result,  DsJS  proposes  to  revise  Form 
1-129  to  incorporate  several  additional 
processes  created  by  the  Immigration 
Act  of  1990  (Pub.  L  101-649)  and  the 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (Pub.  L.  102-232). 
and  to  simplify  the  application 
procedures  in  response  to  public 
comments.  For  example,  INS  proposes 
to  revise  procedures  in  instances  where 
an  employer  is  filing  for  one  worker  to 
allow  the  worker's  dependents  to  be 
included  in  the  petition  instead  of 
requiring  separate  applications.  In 
addition,  INS  would  no  longer  require 
separate  petitions  for  groups  where  the 
members  will  be  applying  for  visas  at 
more  than  one  consulate  or  for  visa-      ^ 
exempt  workers  applying  for  admission 
at  different  ports  of  entry. 
,     Current  Form  1-129  Fee  Structure: 

The  fee  for  a  Petition  for  a 
Nonimmigrant  Worker  consists  of  a  base 
fee  of  $70  plus  either 

—$10  per  woriier  if  requesting  consulate 
or  port-of-entry  notification  for  visa 
issuance  or  admission: 


—$80  per  worker  if  requesting  a  change 

of  statiis:  or 
— $50  per  worker  if  requesting  an 

extension  of  stay. 

Proposed  Form  M29  Fee  Structure: 

The  proposed  fee  for  a  Petition  for  a 
Nonimmigrant  Worker  is  $120  per 
petition  plus  $10  for  each  dependent  if 
filing  for  one  worker,  and  $100  per 
petition  plus  $20  for  each  worker  if 
nling  for  more  than  one  worker.  The 
changes  simplify  the  application 
process  and  more  fairly  distribute  the 
costs  of  processing. 

Because  INS  has  consolidated  actions 
which  were  previously  separate,  data 
are  not  yet  available  for  establishing  a 
fee  based  upon  actual  cost  experience. 
Therefore,  the  proposed  fee  is  based 
upon  estimates  of  these  costs. 

2.  Technical  Adjustments  to 
Computation  Base  for  Certain 
Applications 

Before  undertaking  the  percentage 
computations  to  arrive  at  the  fee 
schedules  proposed  in  this  rule.  INS 
reviewed  the  cost  information 
supporting  the  current  fee  schedule.  The 
information  on  processing  times  and 
related  costs,  the  costs  of  FBI  name  and 
fingerprint  checks,  the  costs  of 
naturalization  ceremonies  conducted  by 
United  States  Courts,  the  costs  of  INS 
immigration  document  and  card 
production,  the  indirect  costs  and  the 
surcharge  were  examined.  (Copies  of 
this  analysis  are  available  upon  request.) 
Some  diuiBrences  were  found  between 
the  current  fees  and  the  statistical 
information  on  the  associated  costs.  The 
differences  are  small,  and  probably 
result  from  data  corrections  after  the 
fees  were  computed. 

In  order  to  ensure  fair  distribution  of 
costs  among  users,  INS  adjusted, 
upward  or  downward  as  necessary,  the 
current  fees  for  forms  where  differences 
were  identified,  before  computing  the 
proposed  fee  increase  for  those  forms. 
INS  ensured  that  this  process  had  no  net 
effect  on  the  total  revenue  increase 
proposal  by  deducting  the  revenue 
increase  that  would  be  caused  by  the 
technical  adjustments  from  the  total 
revenue  requirement  before  calculating 
the  percentage  fee  revenue  adjustment 
that  would  be  applied  to  all  forms.  As 
previously  noted,  this  deduction 
appears  on  Line  6  of  Exhibit  4,  where 
the  fee  revision  requirement  is 
calculated. 

V.  Proposed  Fee  Adjustments 

Proposed  fee  adjustments  are  shown 
in  Exhibits  5-7. 

In  accordance  with  5  U.S.C.  60S(b). 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 


economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  considered  to  be  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291.  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5.  Display  of  Control  Numbers, 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Fees,  Forms, 
Freedom  of  information,  Privacy, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  10»-POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABIUTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  US.C  552.  S52a;  8  U.S.C 
1101. 1103. 1201. 1252  note.  12S2b.  1304, 
1356;  31  U.S.C.  9701;  E.O.  12356,  47  FR 
14874.  15557:  3  OTl.  1982  Comp..  p.  166;  8 
CFR  port  2. 

2.  Section  103.7,  paragraph  (b)(1)  is 
amended  by  revising  the  entries  listed  to 
read  as  follows: 


{ioa.7 


(b)*  •  • 

(1)'  •  • 

Form  1-17.  For  filing  application  for 
school  approval,  except  in  the  case  of  a 
school  or  school  system  owned  or 
operated  as  a  public  educational 
institution  or  system  by  the  United 
States  or  a  state  or  political  subdivision 
thereof— $140. 

Form  1-90.  For  filing  application  for 
Alien  Registration  Receipt  Card  (Form 
1-551)  in  lieu  of  an  obsolete  card  or  in 
lieu  of  one  lost,  mutilated  or  destroyed, 
or  in  a  changed  name — $75. 

Form  1-102.  For  filing  application  ' 
(Form  1-102)  for  Arrival-Departure 
Record  (Form  1-94)  or  Cre«yman's 
Landing  Permit  (Form  1-95).  in  lieu  of 
one  lost,  mutilated,  or  destroyed — $65. 

Form  1-129.  For  filing  a  petition  for  a 
nonimmigrant  worker — $120  per 
petition  plus  $10  for  each  dependent  if 


JMI 
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filing  for  one  worker.  $100  per  petition 
plus  $20  for  each  worker  if  filing  for 
more  than  one  worker. 

Form  I-192F.  For  filing  petition  to 
classify  nonimmigrant  as  fiancee  or 
fiance  under  section  214(d)  of  the  Act — 
$75. 

•  *        •        •        • 

Form  1-130.  For  filing  petition  to 
classify  status  of  alien  relative  for 
issuance  of  immigrant  visa  under 
section  204(a)  of  the  Act— $80. 

Form  1-131.  For  filing  application  for 
issuance  of  reentry  permit— -$70. 

Form  1-140.  For  filing  petition  to 
classify  preference  status  of  an  alien  on 
basis  of  profession  or  occupation  under 
section  204(a)  of  the  Act— $75. 

Form  1-191.  For  filing  application  for 
discretionary  relief  under  section  212(c) 
oftheAct— $90. 

Form  1-192.  For  filing  application  for 
discretionary  relief  under  section 
212(d)(3)  of  the  Act.  except,  in  an 
emergency  case,  or  where  the  approval 
of  the  application  is  in  the  interest  of 
the  United  States  Government — $90. 

Form  1-193.  For  filing  application  for 
waiver  of  passport  and/or  visa — $95. 

Form  1-212.  For  filing  application  for 
permission  to  reapply  for  an  excluded 
or  deported  alien,  an  alien  who  has 
fallen  into  distress  and  has  been 
removed  as  an  alien  enemy,  or  an  alien 
who  has  been  removed  at  Government 
expense  in  lieu  of  deportation — $95. 

•  •       •        •        • 

Form  1-360.  For  filing  petition  for  an 
Amerasian,  Widow(er),  or  Special 
Immigrant — $80,  except  there  is  no  fee 
for  a  petition  seeking  classification  as  an 
Amerasian. 

Form  1-485.  For  filing  application  for 
permanent  residence  status  or  creation 
of  a  record  of  lawful  permanent 
residence— $130  for  an  applicant  14 


years  o  age  or  older;  $100  for  an 
applies  nt  under  the  age  of  14  years. 

•  •        •        *        • 

Form  1-526.  For  filing  a  petition  for 
an  aliei  i  entrepreneur— $155. 

•  •       •        •        • 

FormI  1-539.  For  filing  an  application 
to  extend  or  change  nonimmigrant 
status-  S75  plus  $10  per  co-applicant. 

•  •        •        •        • 

Form  1-600.  For  filing  p>etition  to 
classify  orphan  as  an  immediate  relative 
for  issu  uice  of  immigrant  visa  under 
section  204(a)  of  the  Act.  (When  more 
than  on  e  petition  is  submitted  by  the 
same  p  ititioner  on  behalf  of  orphans 
who  an  i  brothers  or  sisters,  only  one  fee 
will  be  required.) — $155. 

Form  I-600A.  For  filing  application 
for  advince  processing  of  orphan 
petition.  (When  more  than  one  petition 
is  submitted  by  the  same  petitioner  on 
behalf  i  i  orphans  who  are  brothers  or 
sisters,  only  one  fee  will  be  required.) — 
$155. 

Form  1-601.  For  filing  application  for 
waiver  of  ground  of  excludability  under 
section  212  (h)  or  (i)  of  the  Act.  (Only 
a  single  application  and  fee  shall  be 
requiren  wnen  the  alien  is  applying 
simultaneously  for  a  waiver  under  both 
those  subsections)— $95. 

Fonn  1-612.  For  filing  application  for 
waiver  sf  the  foreign-residence 
require  nent  under  section  212(e)  of  the 
Act— $!  15. 


Form 
to 
which 


I  remc  ve 


Form 
for  em 
to  8 


1-765.  For  filing  an  application 
dloyment  authorization  pursuant 
274a.l3— $70. 


CFl 


Form  1-817.  For  filing  application  for 
volunt^  departure  imder  the  Family 


Derivation  of  Managem  ;nt 


Description 


NofvfMA  Work  Years 


Exhibit  2 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


1-751.  For  filing  an  application 
e  the  conditions  on  residence 
based  on  marriage — $80. 


Unity  Program— ^80.  The  maximum 
amount  payable  by  the  members  of  a 
family  filing  their  applications 
concurrently  shall  be  $225. 

Form  N-300.  For  filing  application  for 
declaration  of  intention-— $75. 

•  •        •        •        • 

Form  N-400.  For  filing  an  application 
for  nativalization — $95.  For  filing  an 
application  for  naturalization  under 
section  405  of  the  Immigration  Act  of 
1990,  if  the  applicant  will  be 
interviewed  in  the  Philippines — $120. 

•  •       •       •       * 

Form  N-470.  For  filing  application  for 
section  316(b)  or  317  of  the  Act 
benefits — $115. 

Form  N-565.  For  filing  application  for 
a  certificate  of  naturalization  or 
declaration  of  intention  in  lieu  of  a 
certificate  or  declaration  alleged  to  have 
been  lost,  mutilated,  or  destroyed;  for  a 
certificate  of  citizenship  in  a  changed 
name  under  section  343  (b)  or  (d)  of  the 
Act;  or  for  a  special  certificate  of 
naturalization  to  obtain  recognition  as  a 
citizen  of  the  United  States  by  a  foreign 
state  under  section  343(c)  of  the  Act — 
$65. 

Form  N-600.  For  filing  application  for 
certificate  of  citizenship  under  section 
309(c)  or  section  341  of  the  Act— $100. 

Form  N-643.  For  filing  an  application 
for  a  certificate  of  citizenship  on  behalf 
of  an  adopted  child — $80. 

Form  N-644.  For  filing  an  application 
for  posthumous  citizenship — $80. 

•  •        •        •        • 

Dated:  December  23, 1993. 
Janet  Reno, 
A  ttomey  Genera!. 

Exhibitl 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


AND  Administration  (M&A)  Distribution  Key 

Fiscal  Year  1994] 


Fuil-Time  Equivalent  WotV  Years  (FTE) 


Examinations  Fee  Ac- 
count 


3,951 
22.9 


All  Other  INS  Accounts 


13,291 
77.1 


Total 


17,242 
1W 
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Examinations  Fee  Account— Projected  Positions.  Work  Years  and  Dooars 

[Fiscal  Year  1994] 


Program 


Inspections 

Border  Patrol 

Investigations 

Detention  &  Deportation  

Adjudications  &  Naturalization 

Refugees  &  Overseas 

Training  — , 

Data  &  Communications 


Wormabon  &  Records  Management 

Intelligence 

Legal  Proceedings _. 

Construction  &  Engineering 

Management  &  Administration „.. 


Total 


Exhibits 

Note:T 
in  the  Code  of  Federal  Regulations. 


Positions 


241 


100 


2,258 

412 

22 

72 

736 

8 

116 

1 

213 


4.179 


Work  years 


240 


100 


2.129 

472 

20 

68 

801 

8 

112 

1 

204 


4,156 


Do«ars($000) 


15347 


14S3Sd 

40.781 

3.153 

34,863 

51359 

549 

9.432 

178 

21339 


331.473 


Note:  The  following  exhibit  mil  not  appear 
■" "  '     '"   ■  relr      • 


Projected  Transfers;  Salaries  and  Expenses  Appropriation  to  Examinations  Fee  Account— Positions  Work 

Years  and  Dollars 

Fiscal  Year  1994] 


Program 


Inspections  _ „. 

Border  Patrol 

Investigaliona 

Detention  &  Deportation  „_ 

Adjudnations  &  Naturalization 

Refugees  &  Overseas 

Training _ 

Data  &  Communications 
Information  &  Records  Managemw* 

IntolbgorKe  

Legal  Proceedmgs  „ 

Construction  &  Engineering  ..„ 

Management  &  Administration  ^  


Total 


Positions 


78 

'l26 


204 


Work  years 


78 
"l17 


195 


Doftars  ($000) 


6304 
12311 


•Tod^ibutecostsproperty.  INS  wouW  transfer  143  positions,  133  work  years  I  

^y??r  °^  .^^olpo**"??*- 1 17  work  years  and  associated  costs,  so  ttiat  the  diKereoce  can  be  used  to  M^iport  eddibonal  work  years^l^tti^Mti^ 


$18,815 

imdassociated costs.  However,  in  FY  1994  INS  wM  propoaa to 

dications  arid  naturalization  program  during  ttw  pwtodoTMratfon'whm  toswvicewntwi?' 

Exhibit  4 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Proposed  Examinatkjns  Fee  Revenue  Adjustment 

(Fiscal  Year  1994] 


Line 


1 
2 


4 
5 
6 


8 
9 


DescripUon 


Funds  Availability 

Carry-tonwud  from  FY  1993 

Antfcipated  FY  1994  Revenue  at  Current  Fee  Levels 

Projected  FY  1994  Funds  Availability  (Line  1  ♦  Une  2)  

Costs 

Funding  Requirements  (1994  Costs)  __ 

Planned  Cariy-tonnfard  to  FY  1995  (1  months'  cost) 

Less:  Effect  of  Technical  Adjustments 

Total  Revenue  Requirement  (Une  4  ♦  Une  5  -  Une  6) 

Impact  on  Fee  Schedule 

AddWonal  RevwHie  Requirad  (Line  3  -  Une  7) 

Fee  Ravenue  Adjustment  Required  (Une  8  ♦  Una  2) 


DoNars(000) 


$18,677 
314.741 


333,418 

331.473 

27.623 

2.180 


356316 

23.496 
7.9% 
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in  the  Code  of  Federal  Regulations. 


Fofm  No. 


M7  ... 
1-90  ... 
M30  . 
1-131  . 
1-140 
M92 
M93 
1-212 
1-360 

1-485 

1-539 

»-€01 

1-612 

1-751 

1-817 

^4-300 

N-400 


E  (AMINATIONS  FEE  ^CCOUNT 
[<  urrent  Fees  and  Proposed  Fees] 


Forn  name/description 


as  Nonimmigrant 


Petition  for  Approval  of  School  for  Attendanc )  by  t^onimmigrant  Students 

Application  to  Refsiace  Alien  Registration  Cafl 

Petition  for  Alien  Relative 

Application  for  Travel  Document 

Inrvnigrant  Petiton  for  Alien  Worker  .. 

Application  for  Advance  Pemiission  to  Enter 

Application  for  Waiver  of  Passpart  arxl/or  Visa 

Application  for  Pemiission  to  Reapply  for  Admission  into  the  U.S.  After  Deportation  or  Removal  

Petition  for  Amerasian,  Widow(er),  or  Special  Immigrant  (except  for  a  petition  seeking  classifk»tk>n  as 
an  Amerasian  in  which  case  tiie  fee  is  wal  /ed).  • 

Applicatkxi  to  Register  Permanent  Reskjerw  i  or  Adjust  Status  

If  14  years  of  age  or  okJer  „ .,„ 

If  urxler  14  years  of  age ............,.....; 

Applicatk)n  to  extend/Change  Norwmmigrant  Status  „ ... . „ 

Api3lk:ation  for  Waiver  of  Grounds  of  Exclud)  bility 

Application  for  Waiver  of  the  Foreign  Reside^ce  Requirement 

Petition  to  Remove  the  Condition  on  Residence 

Applkation  for  Voluntary  Departure  Under  Family  Unity  Program 

Applk;atk>n  to  File  Declaration  of  Intention 

Appiicatkxi  for  Naturallzatkm  


1 


Exhibit  6 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 

EXAMINATIONS  FEE  ACCOUNT 

Current  Fee  and  Proposed  Fee 

Petition  for  a  Nonimmigrant  Worker  (I- 

129) 
Current  Fee  Structure: 


tfee 

Proposed 

$130 

140 

70 

75 

75 

80 

65 

70 

70 

75 

85 

90 

90 

95 

90 

95 

75 

80 

120 

130 

95 

100 

70 

75 

90 

95 

90 

95 

75 

80 

75 

80 

70 

75 

90 

95 

The  ee  for  a  petition  is  a  base  fee  of 
$70  pi  is  either: 
— $1 0  per  worker  if  requesting 

cc  nsulate  or  port-of-entry 

nqtincation  for  visa  issuance  or 

admission; 
— $ao  per  worker  if  requesting  a 

d  ange  of  status;  or 
— $!  0  per  worker  if  requesting  an 

e)  tension  of  stay. 


E  XAMINATIONS  FEE  ACCOUNT 
(Current  Fee  apd  Proposed  Fee,  with  Techrncal  Adjustments] 


Form 
No. 


1-102 

I-129F 

1-191 

1-526 

1-600 

I-600A 

1-765. 

N-470 

N-565 

N-600 

N-643 

N-644 


Form  name/desc  iptkxi 


Petition 


Applk:ation  for  Replacement/Initial  Nonimmigrapt  Arrival  Departure  Document 

Petitkxi  for  Alien  Fiance(e)  

ApplKatnn  for  Advance  Pennission  to  Return  p  Unrelinquished  Domicile 

Immigrant  Petition  by  Alien  Entreprer>eur  . 

Petitkyi  to  Classify  Orphan  as  an  Immediate  Relative 

Applk:ation  for  Advance  Processing  of  Orphan 

Application  for  Emptoyment  Authorization 

AJsplKatkyi  to  Presen/e  ReskJence  for  Naturaliiatkm  Purposes 

ApplKabon  for  Replacement  Naturalization/Citizenship  Document 

Applicatfon  for  CertifKatk)n  of  Citizenship 

Apjslicatfon  for  Certifwate  of  Citizenship  In  Beh^  of  an  Adopted  Chikj 

ApplKatfon  for  Posthumous  Citizenship  ... 


Proposed  Fee  Structure: 

If  filing  for  one  worker,  $120  per 
petition  plus  $10  for  each  dependent. 

If  filing  for  more  than  one  worker, 
$100  per  petition  plus  $20  for  each 
worker. 

Exhibit  7 

Note:  The  following  exhibit  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Current  fee 


$50 

75 

90 

140 

140 

140 

60 

90 

50 

90 

85 

60 


Adjusted  fee 


S60 

70 

85 

145 

145 

145 

65 

105 

60 

95 

75 

75 


Proposed  fee 


$65 

75 

90 

155 

155 

155 

70 

115 

65 

100 

80 

80 
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(PR  Doc.  94-2M  FUed  l-7-«4: 8r4S  am] 
BILUNO  COOK  Mte-OVM 

8  CFR  Parts  103, 211. 216, 235,  and  242 

(INS  No.  142»-«2I 
RIN1115-AC63 

Conditional  Permanent  Resident 
Regulations  for  Alien  Entrepreneurs, 
Spouses,  and  Children 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  implements 
provisions  of  section  121  of  the 
immigration  Act  of  1990.  by  providing 
for  cjanditional  resident  status  to  certain 
alien  entrepreneurs,  their  spouses,  and 
their  unmarried  minor  children.  It  also 
provides  for  the  removal  of  the 
conditional  basis  of  such  status  through 
the  Tiling  of  a  petition  by  the  alien 
entrepreneur.  This  rule  will  allow  alien 
entrepreneurs  to  continue  their 
commercial  enterprises  while  providing 
jobs  in  the  United  States. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  9, 1994. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  5307, 
Washington,  DC  20536.  To  ensure 
propter  handling,  please  reference  the 
INS  number  1429-92  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Straus,  Senior  Immigration 
Examiner,  Adjudications  Division. 
Immigration  and  Naturalization  Service. 
425  I  Street.  NW.,  room  7122, 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Naturalization  Service 
(the  Service)  notes  that  the  legislative 
history  on  conditional  permanent 
residence  status  for  alien  entrepreneurs 
is  limited  in  its  guidance;  therefore,  this 
rule  relies  heavily  on  the  language  ef  the 
statute  itself.  Congress,  however,  did 
indicate  that  the  two-year  conditional 
status  for  alien  entrepreneurs  exists  for 
the  primary  purpose  of  ensuring  that 
"all  aliens  receiving  visas  in  this  section 
*  *  *  continue  their  new  commercial 
enterprises  so  that  the  creation  of  U.S. 
)obs  and  the  infusion  of  capital  into  the 
U.S.  economy  is  sustained."  S.  Rep.  No. 
101-53. 101st  Cong..  1st  Sess.  22  (1989). 

Accordingly  the  Service  proposes  to 
amend  8  CFR  parts  211.  216.  235,  and 


242  by  providing  conditional  permanent 
resident  status  for  certain  alien 
entrepreneurs,  their  spouses,  and  their 
children. 

Petition  for  Removal  of  Conditions 

The  Immigration  and  Nationality  Act 
(the  Act),  as  amended  by  the 
Immigration  Act  of  1990,  PubHc  Law 
101-649,  November  29,  1990.  requires 
that  an  alien  entrepreneur  flie  a  petition 
for  removal  of  conditions  during  the  90- 
day  period  before  the  second 
anniversary  of  the  alien's  obtaining 
conditional  permanent  resident  status 
(section  216A(dM2)(A)  of  the  Act).  The 
petition  should  include  any  spouse  or 
children  accorded  conditional 
permanent  resident  status.  Children 
who  have  reached  the  age  of  twenty-one 
or  who  have  married  during  the  period 
of  conditional  permanent  residence  will 
remain  eligible  for  removal  of 
conditions.  The  statute  also  calls  for  a 
personal  interview  of  the  alien  within 
90  days  after  the  date  the  alien  files  the 
petition  for  removal  of  conditions.  The 
Service  may  waive  the  requirement  of 
an  interview  in  appropriate  cases 
(section  216A(d)(3}  of  the  Act). 

This  rule  provides  that  the  required 
petition  shall  be  filed  with  the  Service 
Center  having  jurisdiction  over  the 
location  of  the  alien's  commercial 
enterprise.  The  petition  will  be 
reviewed  by  the  Service  Center,  and  a 
determination  will  be  made  on  the 
necessity  of  an  interview.  If  the  Service 
Center  director  determines  in  his  or  her 
discretion  that  a  decision  may  be  made 
on  the  basis  of  the  petition  and 
accompanying  evidence  without  the 
necessity  of  an  Interview,  the  decision 
on  the  petition  will  be  rendered  at  the 
Service  Center.  If  the  director 
determines  that  an  interview  is  needed, 
the  Service  Center  director  will 
schedule  the  alien  for  an  interview  to  be 
held  at  the  local  Service  district  office 
or  sub-office  having  jurisdiction  over 
the  alien  entrepreneur's  commercial 
enterprise  in  the  U.nited  States.  The 
local  district  office  will  then  take 
responsibility  for  the  case  to  its 
conclusion. 

Decision  on  Petition 

If  the  alien's  petition  is  approved,  the 
conditional  basis  of  the  beneficiaries' 
permanent  resident  status  will  be 
removed  as  of  the  second  anniversary  of 
the  alien's  entry  as  a  conditional 
permai>ent  resident.  Denial  of  a  petition 
will  result  in  termination  of  the  alien's 
lawful  permanent  resident  status  and 
issuance  by  the  Service  of  an  order  to 
show  cause  why  the  alien  should  not  be 
deported  from  the  United  States.  There 
is  no  appeal  from  this  denial,  but  the 


alien  may  seek  review  of  the  decision  by 
the  immigration  judge  in  deportation 
proceedings.  In  such  deportation 
proceedings,  the  burden  shall  rest  with 
the  Service  to  estabUsh  by  a 
preponderance  of  the  evidence  that  the 
facts  and  information  in  the  alien's 
petition  for  removal  of  conditions  are 
not  true. 

The  Service  explored  the  possibility 
of  establishing  by  regulation  some  foiro 
of  hardship  waiver  similar  to  that  set 
forth  at  8  CFR  216.5  for  removal  of 
conditions  for  certain  alien  spouses  and 
sons  and  daughters.  The  Service  has 
concluded  that  such  a  waiver  cannot, 
consistent  with  the  statute,  be  created 
by  regulation  for  alien  entrepreneurs. 
Section  216A(c)(3)(C)  of  the  Act  sets  out 
a  mandatory  instruction:  The  Attorney 
General  shall  terminate  the  permanent 
resident  status  of  an  alien  entrepreneur 
who  has  failed  to  comply  with  the 
requirements  for  removal  of  conditions. 
Unlike  section  216,  section  216A  of  the 
Act  does  not  provide  for  the  waiver  of 
these  requirements  in  cases  of  hard^ip. 

Although  the  statute  does  not  provide 
for  a  waiver  of  requirements  for  removal 
of  conditions  for  alien  entrepreneurs, 
the  requirement  that  an  alien 
entrepreneur  has  sustained  his  or  her 
investment  of  the  requisite  capital 
during  the  two  years  of  conditional 
residence  will  be  interpreted  flexibly. 
The  alien  entrepreneur  will  be 
considered  to  have  "sustaidU"  the 
actions  required  for  removal  of 
conditions  if  he  or  she  has.  in  good 
faith,  substantially  met  the  capital 
investment  requirement  of  the  statute 
and  continuously  maintained  his  or  her 
capital  investment  over  the  two  years  of 
conditional  residence.  This  liberal 
interpretation  of  the  term  '*6ustained"  in 
section  216A(a)(l)(C)  of  the  Act  permits 
the  Service  maximum  flexibility  in 
determining  whether  the  prerequisites 
for  removal  of  the  conditions  have  been 
met  in  light  of  the  congressional  intent 
underlying  this  provision.  The  Sen'ice 
recognizes  that  a  bona-fide  and  good 
faith  investment  may  not  meet  ail  of  the 
expectations  envisioned  when  the  alien 
entrepreneur  obtained  conditional 
residence  status.  For  example,  the  fact 
that  an  alien  entrepreneur  has  less  than 
the  requisite  capital  invested  in  the 
enterprise  at  the  end  of  the  two-year 
conditional  period  would  not 
necessarily  require  the  denial  of  the 
petition  to  remove  conditions.  The 
petition  could  be  granted  if  the  alien 
entrepreneur  had  invested  a  substantial 
portion  of  the  requisite  capital,  thereby 
demonstrating  that  he  or  she  was 
actively  su.staining  his  or  her  investment 
in  the  enterprise  as  required  by  the 
statute.  The  determination  of  whether 
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an  alien  entrepreneur  had  invested  a 
substantial  portion  of  the  requisite 
capital  in  good  faith  will  be  made  on  a 
rase-by-case  basis.  The  proposed  rule 
reflects  this  standard  at  8  (7R 
216.6(a)(4)(iii)  and  8  CFR 
216.6(c)(l)(iii). 

The  following  example  illustrates 
how  the  alien  entrepreneur  can 
"substantially  meet"  the  capital 
investment  requirement.  An  alien 
entrepreneur  is  granted  conditional 
residence  based  on  a  business  plan 
which  envisioned  an  investment  of  $1.2 
million.  At  the  end  of  the  conditional 
residence  period,  he  or  she  has  invested 
only  $800,000  in  a  non-targeted 
employment  area,  because  through 
circimistances  beyond  the  alien's 
control,  construction  of  a  facility  took 
longer  than  anticipated.  The  Service 
may  remove  the  conditions,  if  the 
entrepreneur  can  show  that  he  or  she 
can  and  will  invest  the  additional 
.  capital  within  a  reasonable  time  to 
complete  the  investment.  On  the  other 
hand,  if  the  entrepreneur  cannot  show 
that  he  or  she  will  be  able  to  generate 
additional  capital  within  a  reasonable 
time,  regardless  of  his  or  her  good-faith 
eff^orts,  the  Service  will  not  remove  the 
conditions. 

In  determining  whether  an  alien 
entrepreneur  has  demonstrated  that  he 
or  she  invested  in  good  faith,  the 
Service  will  examine  his  or  her  intent 
based  on  both  objective  and  subjective 
standards.  The  following  example 
illustrates  the  "good  fai&"  analysis.  An 
entrepreneur  invests  $600,000  in  a  non- 
targeted  employment  area  prior  to 
obtaining  conditional  residence,  but  is 
unable  to  provide  the  additional  capital 
as  envisioned  in  the  Form  1-526 
application.  At  the  time  he  or  she 
obtained  conditional  residence,  he  or 
she  had  no  realistic  prospect  of 
obtaining  funds  to  meet  the  capital 
investment  requirement  and  in  fact  is 
unable  to  acquire  the  additional 
$400,000  required  to  complete  the 
investment.  Even  though  the 
entrepreneur  sincerely  wished  to  make 
the  investment  succeed,  under  the 
objective  part  of  the  good  faith  analysis, 
the  entrepreneur  will  be  unable  to 
establish  that  he  or  she  substantially 
met  the  capital  investment  requirement 
in  good  faith. 

This  rule  also  permits  the  director  for 
good  cause  to  remove  conditions  for  the 
spouse  and/or  unmarried  minor 
children  of  a  deceased  principal  alien 
entrepreneur.  If  the  spouse  and/or 
children  can  show  that,  despite  the 
entrepreneur's  death,  the  requirements 
for  removal  of  conditions  have  been 
met,  the  director  may  approve  the 
petition  and  remove  the  conditions. 
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This  pr  [x:edure  makes  humanitarian  as 
well  asieconomic  sense  and  fufills  the 
goals  of  the  statute  in  that  the  economy 
of  the  United  States  will  have  benefited 
in  the  manner  sought  by  Congress 
notwitUstanding  the  death  of  the 
principel  entrepreneur. 

Other  Seasons  for  Termination 

The  statute  calls  for  termination  of  the 
alien's  conditional  permanent  residence 
status  during  the  two-vear  period  if  the 
Servica  determines:  That  establishment 
of  the  niBw  commercial  enterprise  was 
for  the  sole  purpose  of  evading  United 
States  immigration  laws;  that  the  new 
commercial  enterprise  in  fact  was  not 
established:  that  the  alien  did  not  invest 
or  was  tot  in  the  process  of  investing 
the  prescribed  capital;  that  the  alien  was 
not  sustaining  the  new  commercial 
enterprise  or  the  investment  of  capital; 
or  that  jhe  alien  was  not  otherwise 
conforming  to  the  requirements  of  the 
status  (section  216A(b)(l)  of  the  Art).  If 
the  Service  determines  any  of  the 
foregoing,  the  alien's  status  will  be 
terminated  and  an  order  to  show  cause 
will  be  Issued.  The  alien  may  request 
review  pf  this  decision  in  deportation 
proceedings.  In  such  proceedings,  the 
burden  pf  proof  will  rest  with  the 
Servicejto  establish  by  a  preponderance 
of  the  evidence  that  one  of  the  foregoing 
reasons,  for  termination  is  true. 

Termination  will  also  result,  and  an 
order  t(^  show  cause  will  be  issued,  if 
the  alieb  enterpreneur  fails  to  file  Uie 
requiref  petition  for  removal  of 
conditions  or.  without  good  cause,  fails 
to  appear  for  a  personal  interview  when 
requested  by  the  Service  (section 
216A(cX2)  of  the  Art).  The  decision  may 
be  reviewed  in  deportation  proceedings, 
but,  in  either  instance,  the  burden  will 
rest  witn  the  alien  to  show  compliance 
with  thf  filing  and  interview 
requimients.  The  Service  may  accept 
and  coitsider  a  late  petition  if  the  auen 
demons  trates  good  cause  and 
extenua  ting  circumstances  for  having 
failed  t<  i  file  a  timely  petition. 
Further  nore,  the  Service  may  stay 
deportation  proceedings  and  consider  a 
petition!  ^^^  ^^  alien  who  is  the  subjert 
of  depo  lation  proceedings  for  failure  to 
file  a  til  lely  petition  if  the  alien 
demons  trates  good  cause  and 
extenus  ting  circumstances. 

Finally,  the  legislative  history  of  this 
provision  at  S.  Rep.  No.  101-55, 101st 
Cong.,  l|st  Sess.  21  (1989)  indicates 
Congre^'s  wish  that  "•  •  •  processing 
of  an  individual  visa  not  continue  if  it 
become^  known  to  the  Government  that 
the  money  invested  was  obtained  by  the 
alien  thfough  other  than  legal  means 
(such  ai  money  received  tluough  the 
sale  of  illegal  drugs)."  This  position  is 
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clearly  part  of  Congress's  general  policy 
to  penalize  one  who  prospers  as  a  result 
of  an  illegal  enterprise.  That  policy  is 
evidenced  elsewhere  in  the  federal  law. 
such  as  the  statute  which  defines  money 
laundering  crimes  as  aggravated 
felonies,  8  U.S.C  1101(a)(43),  and  the 
provisions  of  the  United  States  Code 
which  provide  for  the  forfeiture  of 
proceeds  of  unlawful  artivities  to  the 
United  States.  21  U.S.C.  881(a)(6) 
(forfeiture  of  proceeds  of  controlled 
substance  exchange)  and  18  U.S.C. 
1963(a)(3)  (forfeiture  of  proceeds  of 
racketeering  artivity  or  unlawful  debt 
coUertion).  In  light  of  Congress's 
specific  statement  of  intent  with  regard 
to  this  provision,  and  its  overall  policy 
concerning  proceeds  from  illegal 
activities,  termination  of  status  will 
result  at  any  time  during  the  two-year 
conditional  residence  period  or  at  the 
time  a  p>etition  for  removal  of  conditions 
is  filed,  if  the  Service  determines  that 
the  alien's  investment  funds  have  been 
obtained  through  other  than  legal 
means. 

Application  Fee 

In  accordance  with  Office  of 
Management  and  Budget  Circular  A-25, 
User  Charges,  "user  charges  will  be 
sufficient  to  recover  the  full  cost  to  the 
Federal  Government  *  *  *  of  providing 
the  service*  *  *.  Full  cost  shall  be 
determined  or  estimated  from  the  best 
available  records  of  the  agency  *  •  *." 
The  Service  proposes  to  institute  an 
application  fee  of  $90.00  for  filing  form 
1-829.  This  fee  is  based  on  the  estimated 
costs  of  processing  the  petition. 

The  1-829  fee  will  be  one  of  many 
examinations  fees  assessed  for 
providing  adjudication  and 
naturalization  services.  Each 
examinations  fee  has  three  components: 
Dirert  costs,  indirect  costs,  and  a 
surcharge  to  cover  the  costs  of  the 
International  Affairs  and  Outreach 
Program  (formerly  the  Refugees  and 
Overseas  Program). 

Dirert  costs  are  those  costs  dirertly 
related  to  the  processing  of  a  particular 
application  form  for  a  p>articular  benefit. 
CJenerally,  dirert  costs  include:  The  pay 
of  the  adjudications  officers  and  clerical 
staff  working  on  each  type  of 
application  and  the  costs  of  their 
associated  persoimel  benefits:  the  costs 
of  Federal  Bureau  of  Investigation  name 
and  fingerprint  checks;  where 
applicable,  the  costs  by  application  of 
naturalization  ceremonies  condurted  by 
the  United  States  Courts;  and  the  costs 
of  INS  immigration  docimient  and  card 
produrtion.  The  pay  costs  are  calculated 
by  multiplying  average  adjudications 
processing  time  by  the  hourly  pay  for 
the  average  grade  level  of  adjudicators 


and  clerks.  For  the  1-829,  the  dirert 
costs  include  the  pay  costs  of  the 
adjudications  officers  and  clerical  staff 
and  the  costs  of  producing  the  Alien 
Registration  Card. 

Indirert  costs  are  defined  as  the  costs 
of  supervisory,  management,  and 
administrative  activities,  related  staff 
training,  records,  data  processing,  files 
services,  legal  services,  and  space  and 
support  costs  of  providing  immigration 
benefits  under  the  Immigration  and 
Nationality  Act  and  related  statutes. 
Indirert  costs  also  include  costs  in  the 
management  and  administration  portion 
of  the  INS  budget,  such  as  the  costs  of 
personnel  administration  work  needed 
to  recruit  and  pay  the  officers  and  clerks 
who  process  customers'  applications  for 
benefits.  The  artivities  associated  with 
these  costs  are  no  less  essential  to 
providing  INS  services  to  its  customera 
than  are  fiie  dirert  costs.  These  indirert 
costs  are  distinguished  only  by  the 
somewhat  greater  complexity  of 
determining  the  portion  of  such  costs 
that  are  attributable  to  work  done  for 
fee-paying  customers. 

Tne  costs  to  carry  out  the 
International  Affairs  and  Outreach 
Program  are  borne  by  the  Examinations 
Fee  Account,  at  the  direction  of 
Congress.  See  sertion  286(m)  of  the  Art. 
These  costs  are  treated  as  a  surcharge 
that  is  added  to  the  examinations  fees. 

The  total  cost  of  processing  the  1-829 
is  estimated  at  $90.45.  The  proposed  fiee 
was  determined  by  rounding  the  total 
cost  to  the  nearest  $5.00.  As  the  Service 
gains  experience  in  processing  this  new 
application,  the  fee  will  be  adjusted  as 
necessary  based  on  improved  data. 

Technical  Changes 

The  proposed  regulation  also  contains 
some  minor  technical  changes  resulting 
from  the  merger  of  Form  1-751  and 
Form  1-752  into  the  new  Form  1-751 
(see  56  FR  55931  on  Ortober  30. 1991; 
57  FR  6181  on  February  21, 1992).  This 
regulation  eliminates  reference  to  the 
Form  1-752.  which  has  been  cancelled. 

In  accordance  with  5  U.S.C  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not.  if  promulgated,  have 
a  significant  adverse  economic  impart 
on  a  substantial  niunber  of  small 
entities.  Insofar  as  this  proposed  rule 
merely  sets  forth  the  procedures  for 
terminating  the  conditional  resident 
status  of  alien  entrepreneurs  already 
present  in  the  country  and  for  removing 
the  conditional  basis  of  permanent 
resident  status  for  such  persons,  any 
impart  the  proposed  rule  will  have  on 
small  business  entities  will  be,  at  most, 
indirert  or  attenuated.  This  rule  is  not 
significant  within  the  meaning  of 


sertion  3(0  of  E.0. 12866,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  E.0. 12612. 

This  rule  contains  information 
collection  requirements  which  have 
been  approveid  by  the  Office  of 
Management  and  Budget  (OIvIB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  The  OMB  control 
nimibers  for  these  collections  are 
contained  in  8  CFR  299.5.  This  rule  also 
contains  a  new  collection  requirement 
which  has  been  forwarded  to  OMB 
under  the  provisions  of  the  Paperwork 
Reduction  Art  for  review  and  clearance. 

ListofSubfecU 

8  CFR  Part  103 

Administrative  practice  and 
procedures  Archives  and  records. 
Authority  delegations  (Govemmmt 
agencies).  Bonding,  Fees,  Forms. 
Freedom  of  Information,  Organization 
and  functions  (Govemmeot  agencies). 
Privacy,  Reporting  and  recordkeeping 
requirem«its.  Surety  bonds. 

8  CFR  Part  211 

Immigration,  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  216 

Administrative  practice  and 
procedure.  Aliens.  Immigration. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  235 

Administrative  prertice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows:  ^ 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS:  AVAILABIUTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552.  552a:  8  U.S.C 
1101, 1103, 1201, 1252.  note,  12S2b.  1304. 
1356;  31  U.S.C  9701;  E.O.  12356.  47  FR 
14874. 15557;  3  CFR.  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  In  §  103.7,  paragraph  (b)(1)  is 
amended  by: 

a.  Removing  the  "Form  1-752"  from 
the  listing  of  forms; 


b.  Revising  the  description  for  "Foim 
I-7Sl":andby 

c.  Adding  the  "Form  I-B29",  to  the 
listing  of  forms,  in  proper  numerical 
sequence,  to  reed  as  followK 


f  103.7    Fees. 


(b)*  •  • 

(1)'  •  • 
•        •        •        •        • 

Form  1-751.  For  filing  petition  to  remove 
the  conditions  on  residence  which  is  based 
on  marriage — S75.00. 


Form  1-829.  For  filing  petition  by 
entrepreneur  to  remove  conditions — 590.0a 


PART  21 1— DOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

3.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Autkorily:  8  U.S.C  1101, 1103. 1181, 1182. 
1203. 122S.  12S7. 

4.  In  S  211.1.  paragraph  (b)(l)(i) 
introdurtory  text  is  revised  to  reed  as 
follows: 


1211.1 


(bMl)*  •  • 

(i)  Alien  not  trmvlling  pursuant  to 
government  orders.  An  Alien 
Registration  Receipt  Card  may  be 
presented  in  lieu  of  an  immi^^nt  visa 
by  an  immigrant  alien  who  is  returning 
to  an  unrelenquished  lawful  permanent 
residence  in  the  United  States,  is 
returning  prior  to  the  second 
anniversary  of  the  date  on  which  he  or 
she  obtained  such  residence  if  subjert  to 
the  provisons  of  section  216  or  216A  of 
the  Act,  whichever  is  applicable,  ot 
within  six  months  of  the  date  of  filing 
a  Petition  to  Remove  the  Conditions  on 
Residence  (Form  1-751)  or  a  Petition  By 
Entrepreneur  to  Remove  Conditions 
(Form  1-829)  pursuant  to  8  CFR  part 
216,  if  the  alien  is  in  possession  of  a 
Service-issued  receipt  for  such  filing, 
and: 


PART  216-CONDmONAL  BASIS  OF 
LAWFUL  PERMANENT  RESIDENCE 
STATUS 

5.  The  heading  for  part  216  is  revised 
as  set  forth  above. 

6.  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103, 1154. 1184. 
1186a.  1186b,  and  8CFR  p«t  2. 
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f2l6Ll    [Amended] 

7.  Section  216.1  is  amended  in  the 
first  sentence  by  revising  the  phrase 
"section  216  of  the  Act"  to  read: 
"section  216  or  216A  of  the  Act, 
whichever  is  applicable,". 

1216.2  [Amended] 

8.  Section  216.2(b)  is  amended  in  the 
first  sentence  by  adding  the  phrase  "or 
he  alien  entrepreneur"  between  the 
words  "spoxise"  and  "must". 

9.  Section  216.2(c)  is  amended  by 
adding  the  phrase  ",  or  the  alien 
entrepreneur"  between  the  words 
"spouse"  and  "of;  and  by  removing  the 
word  "joint". 

10.  In  S  216.3  is  revised  to  read  as 
follows: 

1216.3  Tennlnatlon  of  conditional  resident 
status. 

(a)  During  the  two-year  conditional 
period.  The  director  shall  send  a  formal 
written  notice  to  the  conditional 
permanent  resident  of  the  termination  of 
the  alien's  conditional  permanent 
resident  status  if  the  director  determines 
that  any  of  the  conditions  set  forth  in 
section  216(b)(1)  or  216A(b)(l)  of  the 
Act,  whichever  is  applicable,  are  true,  or 
it  becomes  known  to  the  government 
that  an  alien  entrepreneur  who  was 
admitted  pursuant  to  section  203(b)(5) 
of  the  Act  obtained  his  or  her 
investment  capital  through  other  than 
legal  means  (such  as  through  the  sale  of 
illegal  drugs).  If  the  Service  issues  a 
notice  of  Intent  to  Terminate  an  alien's 
conditional  resident  status,  the  director 
shall  not  adjudicate  Form  1-751  or  Form 
1-829  until  it  has  been  determined  that 
the  alien's  status  shall  not  be 
terminated.  During  this  time,  the  alien 
shall  continue  to  be  a  lawful  conditional 
permanent  resident  with  all  the  rights, 
privileges,  and  responsibilities  provided 
to  persons  possessing  such  status.  Prior 
to  issuing  the  Notice  of  Termination,  the 
director  shall  provide  the  alien  with  an 
opportimity  to  review  and  rebut  the 
evidence  upon  which  the  decision  is  to 
be  based,  in  accordance  with 
§  103.2(b)(2)  of  this  chapter.  The 
termination  of  status,  and  all  of  the 
rights  and  privileges  concomitant 
thereto  (including  authorization  to 
accept  or  continue  in  employment  in 
this  country),  shall  take  effiect  as  of  the 
date  of  such  determination  by  the 
director,  although  the  aUen  may  request 
a  review  of  such  determination  in 
deportation  proceedings.  In  addition  to 
the  notice  of  termination,  the  director 
shall  issue  an  order  to  show  cause  why 
the  alien  should  not  be  deported  from 
the  United  States,  in  acconlance  with 
part  242  of  this  chapter.  During  the 
msuing  deportation  proceedings,  the 
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alien  i  lay  submit  evidence  to  rebut  the 
detem  lination  of  the  director.  The 
burdei  i  of  proof  shall  be  on  the  Service 
to  est^lish,  by  a  preponderance  of  the 
evidence,  that  one  or  more  of  the 
conditions  in  section  216(b)(1)  or 
216A(I))(1)  of  the  Act,  whichever  is 
applicable,  are  true,  or  that  an  alien 
entreplreneur  who  was  admitted 
pursuit  to  section  203(b)(5)  of  the  Act 
obtainied  his  or  her  investment  capital 
throui^  other  than  legal  means  (such  as 
1  the  sale  of  illegal  drugs). 

^termination  of  fraud  after  two 
If,  subsequent  to  the  removal  of 
iditional  basis  of  an  alien's 
permanent  resident  status,  the  director 
determines  that  an  alien  spouse 
obtainiBd  permanent  resident  status 
through  a  marriage  which  was  entered 
into  for  the  purpose  of  evading  the 
immi  vation  laws  or  an  alien 
entrepreneur  obtained  permanent 
resident  status  through  a  commercial 
enter]ftise  which  was  improper  under 
sectio^  2l6A(b)(l)  of  the  Act,  the 
directer  may  institute  rescission 
proceedings  pursuant  to  section  246  of 
the  AQt  (if  otherwise  appropriate)  or 
depor^tion  proceedings  under  section 
242  0^  the  Act. 

1216.4   [Amended] 

11-J2.  In  §  216.4,  paragraph  (a)(1)  is 
amended  by  revising  the  phrase  "a  Joint 
Petitidn  to  Remove  the  Conditional 
Basis  tt  Alien's  Permanent  Resident 
Statusr'  in  the  first  sentence,  to  read:  "a 
Petition  to  Remove  the  Conditions  on 
ResidSnce". 

13.  In  §  216.4,  the  heading  is  revised 
and  paragraph  (a)(1)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragi  aph  to  read  as  follows: 

f  216.4    Joint  petition  to  remove 
conditional  iMSis  of  Iswful  pennanent 
resldeSt  status  for  alien  spouse. 

(a)     '  • 

(1)  I  General  procedures.  *  •  "Upon 
receii  :  ef  a  properly  filed  Form  1-751, 
the  ai  3n's  conditional  permanent 
resident  status  shall  be  extended 
autometically,  if  necessary,  until  such 
time  as  the  director  has  adjudicated  the 
petitidn. 


1216.4    [Amended] 

14.  In  §  216.4,  paragraph  (a)(2)  is 
a(nenaed  in  the  last  sentence,  by 
revisiag  the  phrase  "an  Application  for 
Waiv€^  of  Requirement  to  File  Joint 
Petition  for  Removal  of  Conditions 
(Form  1-752)"  to  read:  "a  separate 
Petition  to  Remove  the  Conditions  on 
Residfnce  (Form  1-751)". 


15.  In  §216.4.  paragraph  (a)(6)  is 
amended  in  the  first  sentence  b^ 
removing  the  phrase  "or  Form  1-752". 

16.  In  §  216.5.  the  section  heading  and 
paragraph  (a),  introductory  text,  are 
revised  to  read  as  follows: 

1216.5   Waiver  of  rsquiremsnt  to  fHe  Joint 
petition  to  remove  conditions  by  sllen 
spouse. 

(a)  General.  A  conditional  resident 
alien  who  is  \mable  to  meet  the 
requirements  under  section  216  of  the 
Act  for  a  joint  petition  for  removal  of  the 
conditional  basis  of  his  or  her 
permanent  resident  status  may  file  a 
Petition  to  Remove  the  Conditions  on 
Residence  (Form  1-751),  if  the  alien 
requests  a  waiver,  was  not  at  fault  in 
failing  to  meet  the  filing  requirement, 
and  the  conditional  resident  alien  is 
able  to  establish  that: 


1216.9   [Amended] 

17.  In  §  216.5,  paragraphs  (b)  and  (c) 
are  amended  by  revising  the  phrase 
"Fomi  1-752"  to  read:  "Form  1-751". 

18.  A  new  §  216.6  is  added  to  read  as 
follows: 

f  216.6    Petition  by  entrsprsneur  to  remove 
conditional  basis  of  lawful  permanent 
resident  ststus. 

(a)  Filing  the  petition — (1)  General 
procedures.  A  petition  to  remove  the 
conditional  basis  of  the  permanent 
resident  status  of  an  alien  accorded 
conditional  permanent  residence 
pursuant  to  section  203(b)(5)  of  the  Act 
must  be  filed  by  the  alien  entrepreneur 
on  Form  (-829,  Petition  by  Entrepreneur 
to  Remove  Conditions.  Hie  alien 
entrepreneur  must  file  Form  1-829 
within  the  90-day  period  preceding  the 
second  anniversary  of  his  or  her 
admission  to  the  United  States  as  a 
conditional  permanent  resident.  Before 
Form  1-829  may  be  considered  as 
properly  filed,  it  must  be  accompanied 
by  the  fee  required  imder  §  103.7(b)(1) 
of  this  chapter,  and  by  documentation 
as  described  in  paragraph  (a)(4)  of  this 
section,  and  it  must  be  properly  signed 
by  the  alien.  Upon  receipt  of  a  properly 
filed  Form  1-829,  the  alien's  conditional 
permanent  resident  status  shall  be 
extended  automatically,  if  necessary, 
until  such  time  as  the  director  has 
adjudicated  the  petition.  The 
entrepreneur's  spouse  and  children 
should  be  included  in  the  petition  to 
remove  conditions.  Children  who  have 
reached  the  age  of  twenty-one  or  who 
have  married  during  the  period  of 
conditional  permanent  residence  may 
be  included  in  the  petition.     <v 

(2)  Jurisdiction.  Form  1-629  must  be 
filed  with  the  regional  service  center 


having  jurisdiction  over  the  location  of 
the  alien  entrepreneur's  commercial 
enterprise  in  the  United  States. 

(3)  Physical  presence  at  time  of  filing. 
A  petition  may  be  filed  regardless  of 
whether  the  alien  is  physically  present 
in  the  United  States.  However,  if  the 
alien  is  outside  the  United  States  at  the 
time  of  filing,  he  or  she  must  return  to 
the  United  States,  with  his  or  her  spouse 
and  children,  if  necessary,  to  comply 
with  the  interview  requirements 
contained  in  the  Act  Once  the  petition 
has  been  properly  filed,  the  alien  may 
travel  outside  the  United  States  and 
return  if  in  possession  of  doamientation 
as  set  forth  in  §  211.1(b)(1)  of  this 
chapter,  provided  the  alien  complies 
with  the  interview  requirements 
described  in  paragraph  (b)  of  this 
section.  An  alien  who  is  not  physically 
present  in  the  United  States  during  the 
fihng  p>eriod  but  subsequently  applies 
for  admission  to  the  United  States  shall 
be  processed  in  accordance  with 
§235.11  of  this  chapter. 

(4)  Documentation.  The  petition  for 
removal  of  conditions  must  be 
accompanied  by  the  following  evidence: 

(i)  Evidence  that  a  commercial 
enterprise  was  established  by  the  alien. 
Such  evidence  may  include,  but  is  not 
limited  to.  Federal  income  tax  returns; 

(ii)  Evidence  that  the  alien  invested  or 
was  actively  in  the  process  of  investing 
the  requisite  capital.  Such  evidence  may 
include,  but  is  not  limited  to.  an  sudited 
financial  statement:  and 

(iii)  Evidence  that  the  alien  sustained 
the  actions  described  in  paragraphs 
(a)(4)(i)  and  (a)(4)(ii)  of  this  section 
throughout  the  period  of  the  alien's 
residence  in  the  United  States.  The  alien 
will  be  considered  to  have  sustained  the 
actions  required  for  removal  of 
conditions  if  be  or  she  has.  in  good 
faith,  substantially  met  the  capital 
investment  requirement  of  the  statute 
and  continuouisly  maintained  his  or  her 
capital  investment  over  the  two  years  of 
conditicmal  residence.  Such  evidence 
may  include,  but  is  not  limited  to,  bank 
statements,  invoices,  receipts,  contracts, 
business  licenses.  Federal  or  State 
income  tax  returns,  and  Federal  or  State 
quarterly  tax  statements. 

(iv)  Evidence  that  the  alien  created  or 
can  be  expected  to  create  within  a 
reasonable  time  ten  full-time  jobs  for 
qualifying  employees.  In  the  case  of  a 
"troubled  business"  as  defined  in  8  CFR 
204.6(i)(4Xii).  the  alien  entrepreneur 
must  submit  evidence  that  the 
commercial  enterprise  maintained  the 
number  of  existing  employees  at  no  less 
than  the  pre-investment  level  for  the 
period  following  his  or  her  admiasioo  as 
8  conditional  permanent  resident  Such 
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evidence  may  include  payroll  records, 
relevant  tax  documents  and  Forms  1-9. 

(5)  Termination  of  status  for  failure  to 
file  petition.  Failure  to  properly  file 
Form  1-829  within  the  90-day  period 
immediately  preceding  the  second 
anniversary  of  the  date  on  which  the 
alien  obtained  lawful  pennanent 
residence  on  a  conditional  basis  shall 
result  in  the  automatic  termination  of 
the  alien's  permanent  residence  status 
and  the  initiation  of  deportation 
proceedings.  The  director  shall  send  a 
written  notice  of  termination  and  an 
order  to  show  cause  to  an  alien 
entrepreneur  who  fails  to  timely  file  a 
petition  for  removal  of  conditions.  No 
appeal  shall  lie  from  this  decision; 
however,  the  alien  may  request  s  review 
of  the  determination  during  deportation 
proceedings.  In  deportation 
proceedings,  the  burden  of  proof  shall 
rest  %vith  the  alien  to  show  by  a 
preponderance  of  the  evidence  that  he 
or  soe  complied  with  the  requirement  to 
file  the  petition  within  the  designated 
period.  The  director  may  deem  the 
petition  to  have  been  filed  prior  to  the 
second  anniversary  of  the  alien's 
obtaining  conditional  permanent 
residence  status  and  accept  and 
consider  a  late  petition  if  the  alien 
demonstrates  to  the  director's 
satisfaction  that  failure  t6  file  a  timely 
petition  was  for  good  cause  and  due  to 
extenuating  circumstances.  If  the  late 
petition  is  tiled  prior  to  jurisdiction 
vesting  with  the  immigration  judge  in 
deportation  proceedings  and  the 
director  excuses  the  late  filins  and 
approves  the  petition,  he  or  me  shall 
restore  the  afien's  permanent  resident 
status,  remove  the  conditional  bMis  of 
such  status,  and  cancel  any  outstanding 
order  to  show  cause  in  accordance  with 
§  242.7  of  this  chapter.  If  the  petition  is 
not  filed  until  after  jurisdiction  vests 
with  the  immigration  judge,  the 
immigration  judge  may  terminate  the 
matter  upon  joint  motion  by  the  alien 
and  the  Service. 

(6)  Death  of  entrepreneur  and  effect 
on  spouse  and  children.  If  an 
entrepreneur  dies  during  the  prescribed 
two-year  period  of  conditional 
pennanent  residence,  the  spouse  and 
children  of  the  entrepreneur  will  be 
eligible  for  removal  of  conditions  if  it 
can  be  demonstrated  that  the  conditions 
set  forth  in  paragraph  (aM4)  of  this 
section  hsve  bem  met. 

(b)  Petition  renewal)  Authority  to 
waive  tnterriew.  The  director  of  the 
service  center  shall  review  the  Form  t- 
829  and  the  supporting  documents  to 
determine  whether  to  waive  the 
interview  rsquiied  by  the  Act  If 
satisfied  that  the  rai|uirsiiieots  set  forth 
in  peragrapfa  (cKl)  of  this  section  have 


been  met,  the  service  center  director 
may  waive  the  interview  and  approve 
die  petition.  If  not  so  satisfied,  then  the 
service  center  director  shall  forward  the 
petition  to  the  district  director  having 
jurisdiction  over  the  location  of  the 
alien  entrepreneur's  commercial 
enterprise  in  the  United  States  so  that 
an  interview  of  the  alien  entrepreneur 
naay  be  conducted.  The  director  must 
either  waive  the  requirement  for  an 
interview  and  adjudicate  the  petition  or 
arrange  for  an  interview  within  90  days 
of  the  date  on  which  the  petition  was 
properly  filed. 

(2)  Location  of  interview.  Unless 
waived,  an  interview  relating  to  the 
Form  1-829  shall  be  conducted  by  an 
immigration  examiner  or  other  omcer  so 
designated  by  the  district  director  at  the 
district  office  that  has  jurisdiction  over 
the  location  of  the  alien  entrepreneur's 
commercial  enterprise  in  the  United 
States. 

(3)  Termination  of  status  for  failure  to 
appear  for  intenriew.  If  the  alien  fails  to 
appear  for  an  interview  in  connection 
with  the  petition  when  requested  by  the 
Service,  the  alien's  permanent  resioent 
status  will  be  a'Utomatically  terminated 
as  of  the  second  anniversary  of  the  date 
on  which  the  alien  obtained  permanent 
residence.  The  alien  will  be  provided 
with  written  notification  of  tne 
termination  and  the  reasons  therefore, 
and  an  order  to  show  cause  shall  be 
issued  placing  the  alien  under 
deportation  proceedings.  The  alien  may 
seek  review  of  the  decision  to  terminate 
his  or  her  status  in  sudi  proceedings, 
but  the  burden  shall  be  on  the  alien  to 
establish  by  a  jfneponderance  of  the 
evidence  that  he  or  she  complied  with 
the  interview  requirements.  If  the  alien 
has  failed  to  appear  for  a  scheduled 
interview,  he  or  she  may  submit  a 
written  request  to  the  district  director 
asking  that  the  interview  be  rescheduled 
or  that  the  interview  be  waived.  That 
request  should  explain  his  or  her  failure 
to  appear  for  the  scheduled  interview, 
and  it  a  request  for  waiver  of  the 
interview,  the  reasons  such  waiver 
should  be  granted.  If  the  district  director 
determines  that  there  is  good  cause  for 
granting  the  request,  the  interview  may 
be  rescheduled  or  waived,  as 
appropriate.  If  the  district  director 
waives  the  interview,  he  or  she  shall 
restore  the  alien's  conditional 
permanent  resident  status,  cancel  any 
outstanding  order  to  show  cause  in 
accordance  wi\h  §  242.7  of  this  chapter, 
and  {>roceed  to  adjudicate  the  alien  s 
petition.  If  the  district  director 
reechedules  that  alien's  interview,  he  or 
she  shall  restore  the  alien's  conditional 
residence  status,  and  cancel  any 
outstanding  order  to  show  causs  in 
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accordance  with  §  242.7  of  this  chapter. 
If  the  interview  is  rescheduled  at  the 
request  of  the  alien,  the  Service  shall 
not  be  required  to  conduct  the  interview 
within  the  9(Hlay  period  following  the 
filing  of  the  petition. 

[cj  Adjudication  of  petition.  (1)  The 
decision  on  the  petition  shall  be  made 
within  90  days  of  the  date  of  filing  or 
within  90  days  of  the  date  of  interview, 
whichever  is  later.  In  adjudicating  the 
petition,  the  director  shall  determine 
whether: 

(i)  A  commercial  enterprise  was 
established  by  the  alien; 

(ii)  The  alien  invested  or  was  actively 
in  the  process  of  investing  the  requisite 
capital;  and 

tiii)  The  alien  sustained  the  actions 
described  in  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  section  throughout  the 
period  of  the  alien's  residence  in  the 
United  States.  The  alien  will  be 
considered  to  have  sustained  the  actions 
required  for  removal  of  conditions  if  he 
or  she  has,  in  good  faith,  substantially 
met  the  capital  investment  requirement 
of  the  statute  and  continuously 
maintained  his  or  her  capital  investment 
over  the  two  years  of  conditional 
residence. 

(iv)  The  alien  created  or  can  be 
expected  to  create  within  a  reasonable 
period  of  time  ten  full-time  jobs  to 
qualifying  employees.  ]n  the  case  of  a 
"troubled  business"  as  defined  in  8  CFR 
204.6(i)(4)(ii),  the  aUen  maintained  the 
number  of  existing  employees  at  no  less 
than  the  pre-investment  level  for  the 
previous  two  years. 

(2)  If  derogatory  information  is 
determined  regarding  any  of  these 
issues  or  it  becomes  known  to  the 
government  that  the  entrepreneur 
obtained  his  or  her  investment  funds 
through  other  than  legal  means  (such  as 
through  the  sale  of  illegal  drugs),  the 
director  shall  offer  the  alien 
entrepreneur  the  opportunity  to  rebut 
such  information.  If  the  alien 
entrepreneur  fails  to  overcome  such 
derogatory  information  or  evidence  the 
investment  funds  were  obtained  through 
other  than  legal  means,  the  director  may 
deny  the  petition,  terminate  the  alien's 
permanent  residence,  and  issue  an  order 
to  show  cause.  If  derogatory  information 
not  relating  to  any  of  these  issues  is 
determined  during  the  course  of  the 
interview,  such  information  shall  be 
torwarded  to  the  investigations  unit  for 
appropriate  action.  If  no  uiuesolved 
derogatory  information  is  determined 
relating  to  these  issues,  the  petition 
shall  be  approved  and  the  conditional 
basis  of  the  alien's  permanent  residence 
status  removed,  regardless  of  any  action 
taken  or  contemplated  regarding  other 
possible  grounds  for  deportation. 


(d)  ziecjsjoft— (1)  Approval.  If.  after 
initial  review  or  after  the  interview,  the 
director  approves  the  petition,  he  or  she 
will  remove  the  conditional  basis  of  the 
alien's  permanent  resident  status  as  of 
the  seixnd  anniversary  of  the  alien's 
entry  as  a  conditional  permanent 
resident.  He  or  she  shall  provide  written 
notice  of  the  decision  to  the  alien  and 
shall  require  the  alien  to  report  to  the 
appropriate  district  office  for  processing 
for  a  new  Alien  Registration  Receipt 
Card,  liorm  1-551,  at  which  time  the 
alien  siall  surrender  any  Alien 
Registration  Receipt  Card  previously 
issued^ 

(2)  D  snial.  If,  after  initial  review  or 
after  th  a  interview,  the  director  denies 
the  pet  tion,  he  or  she  shall  provide 
writter  notice  to  the  alien  of  the 
decisis  n  and  the  reasons(s)  therefor,  and 
shall  is  sue  an  order  to  show  cause  why 
the  ali(  n  should  not  be  deported  from 
the  United  States.  The  alien's  lawful 
permanent  resident  status  and  that  of 
his  or  l|er  spouse  and  any  children  shall 
be  terminated  as  of  the  date  of  the 
director's  written  decision.  The  alien 
shall  also  be  instructed  to  surrender  any 
Alien  Registration  Receipt  Card 
previously  issued  by  the  Service.  No 
appeal  shall  lie  from  this  decision: 
however,  the  alien  may  seek  review  of 
the  demsion  in  deportation  proceedings. 
In  deportation  proceedings,  the  burden 
shall  rQst  with  the  Service  to  establish 
by  a  preponderance  of  the  evidence  that 
the  facts  and  information  in  the  alien's 
petition  for  removal  of  conditions  are 
not  true  and  that  the  petition  was 
properly  denied. 

PART  ^35— INSPECTION  OF  PERSONS 
APPL>  INQ  FOR  ADMISSION 

19. 1  he  authority  citation  for  part  235 
contini  les  to  read  as  follows: 

Authi  ritjr:  8  U.S.C  1101. 1103. 1182. 1183, 
1201,  i:  24, 1225, 1226, 1227, 1228, 1252. 

20. 
are 


§  235.11,  paragraphs  (a)  and  (c) 
'  to  read  as  follows: 


rev  sed 

f  235.1 1    Admission  or  conditional 
permanJBnt  residents. 

(a)  Qeneral—il)  Conditional  residence 
based  en  family  relationship.  An  alien 
seeking  admission  to  the  United  States 
with  at  immigrant  visa  as  the  spouse  or 
son  or  daughter  of  a  United  States 
citizen  or  lawful  permanent  resident 
shall  be  examined  to  determine  whether 
the  conditions  of  section  216  of  the  Act 
'  so,  the  alien  shall  be  admitted 
inally  for  a  period  of  two  years, 
^me  of  admission,  the  alien  shall 
ied  that  the  alien  and  his  or  her 
petitiotiing  spouse  must  file  a  Petition  to 
Remove  the  Conditions  on  Residence 
(Form  t-751)  within  the  90-day  period 


immediately  preceding  the  second  . 
anniversary  of  the  alien's  admission  for 
permanent  residence. 

(2)  Conditional  residence  based  on  • 
entrepreneurship.  An  alien  seeking 
admission  to  the  United  States  widi  an 
immigrant  visa  as  an  alien  entrepreneur 
(as  defined  in  section  216A(f)(l)  of  the 
Act)  or  the  spouse  or  unmarried  minor 
child  of  an  alien  entrepreneur  shall  be 
admitted  conditionally  for  a  period  of 
two  years.  At  the  time  of  admission,  the 
alien  shall  be  notified  that  the  principal 
alien  (entrepreneur)  must  file  a  Petition 
by  Entrepreneur  to  Remove  Conditions 
(Form  1-629)  within  the  90-day  period 
immediately  preceding  the  second 
aimiversary  of  the  alien's  admission  for 
permanent  residence. 
•       •       •       •       • 

(c)  Expired  conditional  permanent 
resident  alien  status.  The  lawful 
permanent  resident  alien  status  of  a 
conditional  resident  automatically 
terminates  if  the  conditional  basis  of 
such  status  is  not  removed  by  the 
Service  through  approval  of  a  Petition  to 
Remove  the  Conditions  on  Residence 
(Form  1-751)  or,  in  the  case  of  an  alien 
entrepreneur  (as  defined  in  section 
216A(f)(l)  of  the  Act),  a  Petition  by 
Entrepreneur  to  Remove  Conditions 
(Form  1-829).  Therefore,  an  alien  who  is 
seeking  admission  as  a  returning 
resident  subsequent  to  the  second 
anniversary  of  the  date  on  which 
conditional  residence  was  obtained 
(except  as  provided  in  §  211.1(b)(1)  of 
this  chapter)  and  whose  conditional 
basis  of  such  residence  has  not  been 
removed  pursuant  to  section  216(c)  or 
216A(c)  of  the  Act,  whichever  is 
applicable,  shall  be  placed  under 
exclusion  proceedings.  However,  in  a 
case  where  conditional  residence  was 
based  on  a  marriage,  exclusion 
proceedings  may  be  terminated  and  the 
alien  may  be  admitted  as  a  returning 
resident  if  the  required  petition  (Form  l- 
751)  is  filed  joinUy,  or  by  the  alien  alone 
(if  appropriate),  and  approved  by  the 
Service.  In  the  case  of  an  alien 
entrepreneur,  exclusion  proceedings 
may  be  terminated  and  the  alien 
admitted  as  a  returning  resident  if  the 
required  petition  (Form  1-829)  is  filed 
by  the  alien  entrepreneur  and  approved 
by  the  Service. 

PART  242— PROCEEDINGS  TO 
DETERIflNE  DEPORTABIUTY  OF 
AUENS  IN  THE  UNITED  STATES. 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

21.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 
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Airikority:  8  US.C.  1103. 1182. 118«a, 
1251. 1252. 1252  note.  1252b.  1254. 1362:  • 
CFR  part  2. 

22.  In  $242.17.  paragraph  (a)  is 
revised  to  read  as  follows: 

1242.17   AacillwynMtlsr«,appllcaliona. 
(a)  Creation  t^tbe  status  of  an  alien 
lawfully  admitted  for  permanent 
residence.  The  respondent  may  apply  to 
the  immigration  judge  for  suspension  of 
deportation  under  section  244(a)  of  the 
Act;  for  adjustment  of  status  under 
section  245  of  (he  Act,  or  under  section 
1  of  the  Act  of  November  2. 1966.  or 
imder  section  101  or  104  of  the  Act  of 
October  28, 1977;  or  for  the  creation  of 
a  record  of  lawiul  admission  for 
permanent  residence  under  section  249 
of  the  Act  The  application  shall  be 
subject  to  the  reoulrements  ofparts  244, 
245,  and  249  of  this  chapter  T^e 
approval  of  any  application  made  to  the 
immigration  judge  under  section  245  of 
the  Act  by  an  alien  spouse  (as  defined 
in  section  216(g)(1)  of  the  Act)  or  by  an 
alien  entrepreneur  (as  defined  in  section 
216A(f)(l)  of  the  Act),  shall  result  in  the 
alien's  obtaining  the  status  of  lawful 
permanent  resident  on  a  conditional 
basis  in  accordance  with  the  provisions 
of  section  216  or  2 16 A  of  the  Act, 
whichever  is  applicable.  Ho%vever,  the 
Petition  to  Remove  the  Conditions  on 
Residence  Required  by  section  216(c)  of 
the  Act  or  the  Petition  by  Entrepreneur 
to  Remove  Conditions  required  by 
section  216A(c)  of  the  Act  shall  be  made 
to  the  director  in  accordance  with  part 
216  of  the  chapter.  In  conjunction  with 
any  application  for  creation  of  status  of 
an  alien  lawfully  admitted  for 
permanent  residence  made  to  an 
immigration  judge,  if  the  respondent  is 
inadmissible  under  any  provision  of 
section  212(a)  of  the  Act  and  believes 
that  be  or  she  meets  the  eligibility 
requirements  for  a  waiver  of  the  ground 
of  inadmissibility,  he  or  she  may  apply 
to  the  immigrstion  judge  for  sudi 
waiver.  The  inunigratioa  judge  shall 
inform  the  respondent  of  his  or  her 
apparent  eligibility  to  apply  for  any  of 
the  benefits  enumerated  in  this 
paragraph  and  shall  afibrd  the 
respondent  an  omKntunity  to  make 
application  therefor  during  the  hearing. 
In  exercising  diaoetionary  power  when 
considering  an  applicatioo  under  th<« 
paragraph,  the  immigrstiao  judga  may 
consider  and  base  the  decision  on 
infonnatioa  not  oontainad  In  the  leoord 
and  not  made  available  for  iaapedtion 
by  the  respoodeat  provided  ^ 
Commissiooer  has  detacmined  that  such 
information  is  relevant  and  is  ^'wttifitfd 
under  Executive  Order  Na  123S6  (47 
14874.  April  6. 1982)  as  requiring 
protection  from  unauthorised  (tiscloeurs 


in  the  interest  of  national  security. 
Whenever  the  immigration  judge 
believes  that  he  or  she  can  do  so  while 
safeguarding  boUi  the  information  and 
its  source,  the  immigration  judge  should 
inform  the  respondent  of  the  general 
nature  of  the  information  in  order  that 
the  respondent  may  have  an 
opportunity  to  offer  opposing  evidence. 
A  decision  based  in  whole  or  in  part  on 
such  classified  information  shall  state 
that  the  information  is  material  to  the 
decision. 
•        •        •        *        • 

Dated:  November  5, 1993. 
Doris  Malasner. 

Commissioner.  Immigration  and 
Naturaiizolion  Service. 
(PR  Doc  94-391  Filed  1-7-94;  8:45  am] 
anjjNQ  cooc  4««e-i»4«» 


FEDERAL  HOUSINQ  FINANCE  BOARD 
12CFR  Pari  960 

[No.93-«^ 

AffonleMe  Housing  Program 

AQENCV:  Federal  Housing  Finance 
Board. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Board)  is  proposing  to  amend  in 
its  entirety  its  regulation  governing  the 
operation  of  the  Affordable  Housing 
Program  (AHP  or  Program).  The 
proposed  rule  modifies  or  carries 
forward  requirements  of  the  Board's 
existing  AHP  regulation,  adds  new 
provisions,  and  incorporates,  with 
modifications,  the  provisions  of  the 
Board's  existing  policy  guidelines 
governing  the  award  of  funds  to  loan 
funds  and  loan  consortia. 
DATES:  Comments  on  this  proposed  luie 
must  be  received  in  writing  on  or  before 
March  11. 1994. 


Comments  should  be 
mailed  to:  Federal  Housing  Finance 
Board,  Executive  Secretary,  1777  F 
Street.  NW..  Washington.  DC  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address. 
Fon  FUfrmER  information  contact: 
Diane  E.  Dorius,  Deputy  Director,  or 
Sylvia  C  Martinez,  Director,  Horising 
Finance  Directorate,  (202)  409-2S76,  or 
Sharon  B.  Like,  Attorney-Advisor,  (202) 
408-2930.  or  Brandon  B.  Straus, 
Attorney-Advisor,  (202)  408-2509. 
Office  of  Legal  &  External  Afhin-Legal 
Division.  Federal  Housing  Finance 
Board,  1777  P  Street.  NW..  Wellington. 
DC  20006. 


aU^PIAICNTARY  MraRMATKMt 

L  Statutory  and  Regulatory  Backgrouad 
A.  General 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Act)  requires  each 
Federal  Home  Loan  Bank  (Bank)  to 
establish  a  Program  to  si^xsidiae  the 
interest  rate  on  advances  to  membera  of 
the  Federal  Home  Loan  Bank  System 
(Bank  System)  engaged  in  lending  for 
long-term,  low-  and  moderate-income, 
owner-occupied  and  affordable  rental 
housing  at  subsidized  interest  rates.  The 
Board  is  required  to  promulgate 
regulations  governing  the  Pro-am.  12 
U.S.C  1430(J)(1).  The  Board's  existing 
regulation  governing  the  operation  of 
the  AHP  appears  at  part  960  of  the 
Board's  rr»gu]ations.  12  CFR  part  960. 

This  proposed  rule  amends  the 
Board's  existing  AHP  regulation  to 
address  operational  issues  that  have 
arisen  during  the  three  and  one-half 
yeare  that  the  AHP  has  been  in 
existence.  The  proposed  amendments  - 
are  intended  to  make  the  AHP  more 
responsive  to  low-income  housing 
needs  in  each  of  the  twelve  Federal 
Home  Loan  Bank  Districts  (Districts),  to 
increase  efficiency  in  the  administration 
of  the  Program,  and  to  enhance 
coordination  of  the  AHP  with  other 
housing  programs  whose  hinds  are  used 
in  conjunction  with  AHP  funds.  These 
issues  are  discussed  in  greater  detail 
below  in  the  Analysis  of  Proposed  Rule 
section. 

n.  Analysis  of  ftoposed  Rule 

A.  AHP  Application  Approval  Process 

The  proposed  rule  makes  a 
fundamental  diange  to  the  AHP  by 
vesting  the  Banks,  instead  of  the  Board, 
with  the  authority  to  approve  AHP 
applications.  The  current  application 
approval  praoess  implemented  by  the 
Board's  existing  AHP  regulation  may  be 
briefly  described  as  Mlow%.  The  Banks 
receive  AHP  applications  and  first 
evaluate  them  for  satisfaction  of  certain 
threshold  reouirements  contained  in  the 
existing  regulation.  See  12  CFR 
960.5(a)(1),  (2).  Those  applications 
meeting  the  threshold  requirements  are 
evaluated  by  the  Banks  to  determine  if 
they  meet  at  least  three  of  the  priorities 
contained  in  the  existing  regulation.  If 
they  do,  they  are  scored  by  the  Banks  on 
the  priorities  and  on  other  scoring 
objectives  contained  in  the  existing 
regulation  before  applications  ^at  meet 
fswer  than  diree  priorities.  See  id. 
§  960.5(aK3).  (b)  through  (e).  Under  the 
existing  regulation,  the  Bank  then 
forwards  to  the  Board  the  highest 
scoring  applications,  and  submits  a 
summary  of  sodi  applications.  See  fd. 
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§  960.5(f)(1).  (2).  The  Board  reviews  the 
applications  to  ensure  consistency  with 
the  threshold,  priorities  and  scoring 
requirements,  and  makes  final  funding 
decisions  on  the  applications.  See  id. 
§  960.5(f)(3). 

While  section  10(j)  of  the  Act  requires 
each  Bank  to  establish  an  AHP,  and 
vests  in  the  Board  broad  authority  to 
regulate  the  Banks'  AHP  activities 
through  regulations  implementing  the 
Act,  section  10(j)  does  not  specifically 
assign  the  responsibility  of  operating  the 
AHP  to  the  Board.  See  12  U.S.C.  1430(j). 
The  Board  does  have  oth^r  statutorily 
designated  duties,  including  issuing 
regulations  that  specify  activities 
eligible  to  receive  sub^^'dized  advances 
under  the  AHP,  ensuring  advances  are 
used  to  assist  projects  for  which 
adequate  long-term  monitoring  is 
available,  ensuring  that  a  preponderance 
of  assistance  provided  under  the  AHP  is 
ultimately  received  by  low-  and 
moderate-income  households,  and 
ensuring  that  AHP  subsidies  provided 
by  Banks  to  members  are  passed  on  to 
th.e  ultimate  borrower.  See  id.  Section 
1430(i){9)  (A).  (C),  (D).  (E).  However, 
s(  ction  10(j)  does  not  specify  what 
entity  is  responsible  for  administering 
tl  e  AHP,  and  what  entity  is  responsible 
fcr  determining  which  AHP 
amplications  are  approved  for  funding. 

For  the  following  reasons,  the  Board 
ii  proposing  that  the  Banks  assume  the 
rsponsibility  for  determining  which 
/.HP  applications  are  approved  fof 
funding.  First,  the  Banks  have  had  three 
and  one-half  years  of  experience  with 
the  AHP,  which  experience  has 
included  processing  AHP  applications, 
scoring  the  applications,  and 
recommending  applications  for 
approval  to  the  Board  as  described 
above.  Consequently,  the  Banks  are 
already  processing  and  reviewing 
applications  under  the  existing  system. 

Second,  decentralization  of  Uie  AHP 
is  consistent  with  the  Bank  System's 
Strategic  Plan,  which  calls  for 
decentralization  of  a  number  of 
functions  currently  conducted  by  the 
Board,  with  the  exception  of  those 
Board  activities  involving  oversight  and 
supervision  of  the  Banks.  See  "System 
2000:  A  Long-Term  Strategic  Plan  For 
The  Federal  Home  Loan  Bank  System." 

The  details  of  the  proposed  new 
application  approval  process  are 
discussed  fuither  below. 

The  Board  specifically  requests 
comments  as  to  whether  the  Banks 
should  be  given  the  authority  to  approve 
and  disapprove  AHP  applications. 

The  proposed  rule  auso  revises  the 
Board's  existing  AHP  regulation  by 
allowing  each  Bank  to  define  more 
specifically  its  own  priorities  and 
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scori  ig  criteria,  subject  to  certain 
overfU  priority  and  scoring  parameters 
established  in  the  proposed  rule.  The 
Bank  would  be  required  to  include  such 
proposed  priorities  and  scoring  criteria 
in  its  AHP  implementation  plan  which 
must  be  approved  by  the  Board.  Under 
the  E  oard's  existing  AHP  regulation,  the 
Bank  s  have  much  less  flexibility  in 
defin  ing  priorities  and  scoring  criteria. 
See  1 2  CFR  960.5  (a)  through  (e).  In 
addil  ion,  under  the  proposed  rule, 
certa  n  point  values  for  scoring 
catei)ries  would  be  revised. 

Tn  details  of  the  proposed  revisions 
for  adopting  priorities  and  scoring 
critefia  are  discussed  further  below 
unde^  the  scoring  of  AHP  applications 
section. 

B.  B<jnJc  Establishment  of  AHP  and 
Adoation  of  AHP  Implementation  Plan 

Section  960.2(a)  of  the  proposed  rule 
generally  reiterates  the  statement  in 
§96d.2(a)  of  the  Board's  existing  AHP 
regulation  that  it  is  the  policy  of  the 
Board  and  the  Banks  to  promote  decent 
and  dafe  affordable  housing  and  to 
addr  iss  critical  affordable  housing 
need  i  through  providing  subsidized 
adva  ices  and  direct  subsidies  to 
mem  jers  pursuant  to  the  AHP.  See  12 
CFR  )60.2{a). 

Se  lion  960.2(b)  of  the  proposed  rule 
prov  des  that  each  Bank's  board  of 
diredlors  shall  establish  an  AHP,  which 
shall  be  funded  pursuant  to  the 
requ:  rements  of  §  960.18  of  the 
prop  }sed  rule.  (See  discussion  below 
undc  r  the  required  annual  AHP 
cont  ibutions  section.)  The  Bank  is 
requ  red  to  make  subsidized  advances  to 
applicants  pursuant  to  its  APiP  and  to 
operlte  its  AHP  in  conformity  with  an 
anniial  AHP  implementation  plan  and 
the  r  »quirements  of  this  part.  Direct 
subs  dies  provided  by  a  Bank  to 
appl  cants  pursuant  to  its  AHP  also 
shall  be  provided  in  conformity  with  the 
Banc's  AHP  implementation  plan  and 
the  requirements  of  this  part.  Each 
Bank's  AHP  implementation  plan  shall 
be  a]  proved  by  the  Board  before  it  is 
effec  ive. 

Section  960.2(b)  of  the  proposed  rule 
further  provides  that  the  AHP 
implementation  plan  must  meet  the 
requ  rements  of  this  part,  and  shall 
inch  de: 

(llThe  Bank's  AHP  funding  cycle 
schedule,  including  appUcation  due 
date^,  as  required  by  proposed 
§  960.6(a)(1); 

(2)1  The  Bank's  priorities,  and  scoring 
criteria  for  applications,  as  required  by 
proposed  §§  960.8(a)  and  960.10; 
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satis  action  of  the  long-term 
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The  Bank's  procedures  to  ensure 


requirement,  as  required  by  proposed 
§960.5  (a)(1)  and  (b); 

(4)  The  Bank's  requirements  for  and 
verification  procedures  concerning  (i) 
the  use  of  suosidized  advances  or  direct 
subsidies  within  a  reasonable  period  of 
time  after  approval  of  an  AHP 
application,  as  required  by  proposed 

§  960.12(a),  or  (ii)  the  use  of  loans  or 
grants  within  a  reasonable  period  of 
time  after  repayment  of  sudi  funds  to  a 
loan  fund  or  loan  consortium,  as 
reouired  by  proposed  §  960.17(c)(5): 

(5)  The  &uik's  verification  procedures 
upon  initial  disbursement  of  subsidized 
advances  or  direct  subsidies,  as  required 
by  proposed  §  960.13; 

(6)  Ine  Bank's  monitoring  plan,  as 
reouired  by  proposed  §  960.14(b); 

(7)  The  Bank's  reporting  requirements 
for  applicants  during  the  construction  or 
rehabilitation  phase,  as  required  by 
proposed  §  960.15(b)(2); 

(8)  An  explanation  of  circumstances 
justifying  undue  hardship  waivers  by 
the  Bank  of  imposition  of  remedial 
actions,  as  required  by  proposed 
§960.16  (c)(1)  and  (d)(1);  and 

(9)  The  Bank's  determination 
regarding  the  number  of  persons  that 
may  serve  on  the  Bank's  Advisory 
Council  and  their  terms,  as  required  by 
proposed  §  960.21(a)(1)  and  (4). 

Section  960.2(c)  of  the  proposed  rule 
provides  that  the  Bank's  proposed  AHP 
implementation  plan  shall  be  submitted 
to  its  Advisory  Council  at  least  45 
calendar  days  before  it  is  considered  by 
the  Bank's  board  of  directors.  The 
Advisory  Council  shall  review  the 
proposed  plan  and  submit  its 
recommendations  to  the  Bank's  board  of 
directors  at  least  seven  calendar  days 
before  the  Bank's  board  of  directors  is 
scheduled  to  vote  on  the  proposed  plan. 
The  Bank's  board  of  directore  shall  vote 
on  the  proposed  AHP  implementation 
plan,  and  shall  submit  its  approved  plan 
to  the  Board  for  action.  The  Board  shall 
approve  or  disapprove  the  proposed 
plan  within  60  calendar  days  of  receipt. 
The  Bank's  plan  is  not  effective  until  it 
is  approved  by  the  Board,  and  it  must 
become  effective  at  least  45  calendar 
days  before  the  due  date  for  AHP 
applications  established  by  the  Bank. 
Eiach  Bank  must  submit  its  AHP 
implementation  plan  to  the  Board  for 
approval  no  later  than  180  calendar 
days  after  the  publication  of  this  rule  as 
a  final  rule  in  the  Federal  Register. 

Section  960.2(d)  of  the  proposed  rule 
provides  that  the  Bank's  approved  AHP 
implementation  plan  shall  be  made 
available  by  the  Bank  to  the  public  upon 
request. 

Section  960.2(e)  of  the  proposed  rule 
provides  that  the  Board  will  approve  or 
disapprove  proposed  amendments  to  a 


Bank's  approved  AHP  Implementation 
plan  submitted  by  the  Bmk  %vithin  60 
calendar  dajrs  of  receipt 

C.  Authorized  and  Required  Uses  of 
AHP  Subsidized  Advances  or  Direct 
Subsidies 

Section  960.3  of  the  proposed  rule 
states  the  general  authorized  uses  of 
AHP  subsidized  advances  and  direct 
subsidies  by  applicants,  §  960.4 
provides  specific  examples  of  such 
authorieed  and  unauthorized  uses  and 
other  use  requirements,  and  §  960.5  sets 
forth  the  long-term  income-eligibility. 
afifordability  and  income-targeting 
requirements  for  such  uses.  These 
proposed  sections  are  discussed  further 
below. 

1.  Authorized  Uses  of  Subsidized 
Advances  or  Direct  Subsidies 

Section  960.3  of  the  proposed  rule, 
consistent  with  §  960.3(b)  (1)  and  (2)  of 
the  Board's  existing  AHP  regulation, 
provides  that  applicants  may  use 
subsidized  advances  or  direct  subsidies 
received  from  a  Bank  under  the  AHP  to 
either 

(a)  Finance  the  purchase,  construction 
or  rehabilitation  of  owner-occupied 
housing  units  by  or  for  low-  or 
moderate-income  households;  or 

(b)  Finance  the  purchase,  construction 
or  rehabflitation  of  rental  housing  units, 
at  least  20  percent  of  the  units  of  which 
will  be  occupied  by  and  affordable  for 
very  low-income  households.  See  12 
CFR  960.3(b)(1)  and  (2). 

2.  Specific  Use  Requirements  for 
Subsidized  Advances  or  Direct 
Subsidies 

Section  960.3(c)  of  the  Board's 
existing  AHP  regulation  provides  that 
"Program  funds  may  only  t>e  used  for 
direct  costs  required  to  produce  and/or 
finance  afibrdable  housing  units."  12 
CFR  960.3(c).  A  number  of  questions 
have  arisen  as  to  whether  specific  types 
of  costs  associated  mth  the  financing  or 
production  of  housing  may  be 
considered  "direct  costs"  for  purposes 
of  the  Board's  regulation.  Because  of  the 
confusion  in  this  area,  the  Board 
believes  that  it  would  be  helpful  to  set 
forth  in  the  rule  examples  of  specific 
types  of  costs  it  considers  to  be 
authorized  and  unauthorized  for  AHP 
purposes.  Accordingly,  §  960.4(a)  (1) 
and  (2)  of  the  proposed  rule  sets  forth 
examples  of  specific  costs  related  to  the 
purchase,  construction  or  rehabihtation 
of  housing  that  are  authorized  and 
unauthorized  uses  of  AHP  subsidized 
advances  or  direct  subsidies.  However, 
because  it  is  impossible  to  anticipate  all 
types  of  costs  that  may  arise  in  the 
course  of  financing  or  producing 


housing,  the  list  of  authorized  and 
unauthorized  costs  in  proposed 
§  960.4(a)  is  not  exchisive.  Other  costs 
not  induded  arguably  may  or  may  not 
qualify  as  costs  of  financing  tlie 
purchase,  construction  or  rehabilitation 
of  housing.  If  an  applicant  seeks  to  use 
funds  under  the  AHP  to  pay  iiar  costs 
not  specifically  included  in  this  mle.  it 
should  consult  %vitfa  the  Bank  before 
submitting  its  appUcation  for  approval 
The  Board  specifically  asks  for 
comments  as  to  whether  these 
authorized  and  unauthorized  costs  are 
appropriate. 

Specifically,  §  960.4(a)(1)  of  the 
proposed  rule  provides  that  authorized 
uses  of  subsidized  advances  or  direct 
subsidies  include,  but  are  not  limited  to, 
the  following  costs  related  to  the 
purchase,  construction  or  rehabilitation 
of  housing: 

(i)  Real  property  purchase  and 
imjprovement  costs; 

(li)  Construction  or  rehabilitation 
costs,  including  labor  and  materials,  and 
contractor  profit  and  overhead 
allowances; 

(iii)  Costs  integral  to  the  purchase  or 
development  of  housing  including,  but 
not  limited  to,  project-related: 
Architectural,  inspection  and 
engineering  fees;  local  building  permit 
and  planning  fees;  accounting  oosts; 
survey  oosts:  appraisal  fees;  title 
insurance  and  ciher  insurance  costs; 
performance  bond  and  other  bond  iiees; 
recording  fees;  credit  report  fiaes; 
property  taxes;  residential  relocation 
oosts  wiiere  such  costs  are  part  of  a 
relocation  plan;  legal  fees;  syndication 
fees;  costs  of  translating  resident 
documents  to  another  language;  loan 
commitment,  loan  origination  and  other 
loan  financing  fees  for  administrative 
costs  other  than  costs  of  administering 
the  AHP  award;  developer's  fees:  and 
marketing  costs; 

(iv)  Prepayment  fees  imposed  by  the 
Bank  on  an  applicant  for  a  subsidized 
advance  that  is  prepaid  in  connection 
with  the  purchase,  construction  or 
rehabilitatioi  of  housing,  if  the 
applicant  requires  the  boRower  to  pay 
such  fee; 

(v)  Capitalization  of  reserve  fund(s) 
necessary  for  the  successful  operati<Mi  of 
rental  housing  projects,  including 
replacement  reserves,  rent-up  reserves. 
oi)erating  deficit  reserves,  and  sinking 
fund  reserves  used  for  the  transfer  of  the 
project  to  nonprofit  ownership  when 
associated  with  a  low  income  housing 
tax  credit  transaction  (26  V.S.C  42); 

(vi)  Cancellation  fees  imposed  by  the 
Bank  on  an  applicant  for  a  subsidized 
advance  commitment  that  is  canceled 
and  converted  to  and  disbursed  as  a 
direct  subsidy  in  connection  with  the 


purdiase.  oonstruction  or  rdiabilitatiao 
of  housing,  if  the  applicant  requires  the 
boriowei  to  pay  such  fee; 

(vii)  Refinancing  of  an  existing  loan  in 
conjunction  with  the  purchase, 
construction  or  rriubilitatian  of 
housing,  provided  the  sidnidized 
advance  or  direct  subsidy  and  the 
proceeds  of  the  refinancing  are  used 
onfy  to  retire  existing  ddM  and  to 
benefit  low-  or  moderate-income 
households  and,  in  the  case  of 
refinancing  in  order  to  rehabilitate  a 
project,  there  is  a  minimum  of  $2,500 
(>er  imit  spent  on  sudi  rehdMlitatioa: 
and 

(viii)  Tenant  services,  tenant 
counseling  and  homeowner  counselii^ 
costs  that  are  a  condition  imposed  by  a 
lender  to  obtain  financing  from  such 
lender  and  which  are  necessary  for  the 
successful  operation  of  the  project 

Cancellation  fees  identified  in 
paragraph  (vi)  above,  where  there  is 
purchase,  construction  or  rehabilitation 
of  housing  and  the  borrower  is  required 
to  pay  the  fee,  are  a  cost  of  financing 
such  purchase,  construction  or 
rehabilitation  and  therefore  are 
authorized  usee  of  funds  under  the 
AHP.  Because  the  advance  would  be 
converted  to  a  direct  subsidy,  such 
cancellation  fees  would  be  payable-only 
if  the  application  also  meets  the 
requirements  for  modification  of 
applications  contained  in  §  960. 1 1  of  the 
proposed  rule.  (These  requirements  are 
discussed  in  greater  detail  in  the 
modification  section  below.)  However, 
AHP  subsidized  advances  or  direct 
subsidies  may  not  be  used  to  pay  for 
cancellation  fees  in  situations  where  the 
cancellation  of  the  advance  is  not  part 
of  a  restructuring  that  results  in  the 
purchase,  oonstruction  or  rehabilitation 
of  housing. 

The  conditions  identified  in 
paragraph  (vii)  nbo\'e  on  the  use  of 
funds  under  the  AHP  for  refinancing  are 
intended  to  ensure  that  the  funds  are 
not  used  by  the  borrower  to  take  out  its 
equity  in  the  project  and  to  ensure  that 
the  funds  are  used  for  authorized 
purposes  luider  the  AHP.  The  Board 
specifically  requests  comments  on 
whether  the  S2300  minimum  per  unit 
is  a  reasonable  minimum  amount  to  be 
required  to  be  spent  on  rehabilitation  in 
conjunction  with  a  refinancing. 

Questions  have  arisen  as  to  whether 
funds  under  the  AHP  should  be  used  to 
pay  for  pre-development  costs  that  may 
or  may  not  result  in  the  purchase, 
construction  or  rehabilitation  of  AHP 
housing.  Pre-development  costs  are 
costs  inciured  prior  to  the  closing  of  a 

[>urchase,  construction  or  rehabilitation 
oan  for  the  purpose  of  determining  the 
feasibility  of  a  propoeed  pn^cL 
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Examples  of  pre-development  costs 
include  architectural  and  engineering 
fees,  legal  fees,  the  costs  of  surveys  and 
appraisals,  local  building  permit  and 
planning  fees,  and  earnest  money 
deposits.  Since  AHP  applications  are 
required  to  meet  the  threshold 
feasibility  requirement  provided  in 
proposed  §  960.g(d)  in  order  to  be 
scored,  authorizing  the  use  of  funds  for 
pre-development  costs  raises  the 
question  how  applications  for  such 
costs  can  or  should  be  scored  since  the 
funds  would  be  disbursed  to  applicants 
before  the  feasibility  of  a  proposed 
project  could  be  established. 

In  addition,  there  is  a  greater 
likelihood  that  costs  inoured  during  the 
pre-feasibility  period,  rather  than  during 
the  post-fieasibility  period,  will  not 
result  in  the  purchase,  construction  or 
rehabilitation  of  housing.  Thus,  if 
applications  for  AHP  funds  to  Gnance 
pre-development  costs  are  approved, 
AHP  funds  in  perhaps  signincant 
amounts  could  go  towards  pre- 
development  costs  that  do  not  result  in 
the  financing  or  production  of  housing. 
If  such  costs  are  authorized,  one  option 
for  dealing  with  this  concern  could  be 
to  cap  the  total  amoiuit  of  AHP  funds 
that  may  be  used  for  pre-development 
costs  at  a  spedBc  dollar  amount  or 
percentage,  such  as  the  lesser  of 
$200,000  or  5  percent  of  the  Bank's  total 
AHP  contributions  for  the  year.  These 
funds  could  be  set  aside  and  disbursed 
in  a  separate  competitive  process. 

The  Board  specifically  requests 
comments  on  whether  funds  under  the 
AHP  should  be  used  for  pre- 
development  costs,  how  applications  for 
such  costs  can  or  should  be  scored,  and 
what  limits,  if  any,  should  be  placed  on 
the  amoimt  of  funds  used  for  such 
purposes  under  the  AHP. 

3.  Use  of  Funds  Requirements 

Section  960.4(b)(l)(i)  of  the  proposed 
rule  provides  that  the  total  amount  of  a 
direct  subsidy  provided  by  the  Bank  to 
an  applicant  under  the  AHP  must  be 
passed  on  by  the  applicant  to  the 
recipient.  Consistent  with  §  960.9(c)  of 
the  Board's  existing  AHP  regulation. 
§960.4(b)(l)(ii)  of  the  proposed  rule 
provides  that  an  applicant  receiving  a 
subsidized  advance  shall  extend  credit 
to  the  borrower  at  a  rate  of  interest  equal 
to  the  rate  of  interest  charged  on  the 
subsidized  advance  plus  an  interest  rate 
spread  approved  by  the  Bank.  See  12 
CFR  960.9(c).  These  provisions 
implement  section  10(j)(9)(E)  of  the  Act. 
which  provides  that  the  Board's  AHP 
regulation  shall  ensvue  that  AHP 
subsidies  provided  by  Banks  to 
appUcants  are  passed  on  to  the  ultimate 
borrower.  See  12  U.S.C  1430(j)(9)(E). 


Section  960.4(b)(2)  of  the  proposed 
rule  prakades  that  if  an  applicant 
receives  a  subsidized  advance  or  direct 
subsidy.from  a  Bank  or  prepayment  of 
a  loan  originally  made  under  the  AHP, 
any  interest  or  other  income  earned  by 
the  applicant  on  such  funds,  not 
includiag  any  approved  fee  or  interest 
rate  spriad  charged  to  the  borrower, 
must  ba  forwarded  to  the  Bank  to  be 
used  for  additional  AHP  projects,  except 
for  interest  or  other  income  earned  by 
the  applicant  within  30  calendar  days  of 
receiving  the  subsidized  advance  or 
direct  subsidy  or  of  receiving 
prepayment  of  a  loan  originally  made 
under  tie  AHP. 

Section  960.4(b)(3)  of  the  proposed 
rule  provides  that  a  direct  subsidy 
receive!  by  an  applicant  from  a  Bank 
that  is  provided  by  such  applicant  to  a 
sponsor  may  be  lent  by  the  sponsor  in 
connection  with  an  AHP  rental  housing 
project  involving  low-income  housing 
tax  credits  (LIHTC).  provided  the 
subsidy  is  lent  by  the  sponsor  for  a  term 
of  not  l#ss  than  30  years,  with  all 
principal  and  interest  payments 
deferref  until  the  end  of  such  term.  If 
such  a  ban  is  repaid  before  the  end  of 
the  30-}ear  term,  the  entire  amount  of 
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ous  tax  reasons,  sponsors 
structiue  LIHTC  projects  so 
AHP  direct  subsidy  is  lent  to 
for  a  specific  long-term 
period, 'iwith  principal  and  interest 
payments  deferred  until  the  end  of  such 
term.  Tpe  lending  of  a  direct  subsidy  by 
a  sponstor  raises  the  question  whether 
the  subsidy  is  being  passed  on  to  the 
ultimate  recipient,  as  required  under 
section  il0(j)(9)(E)  of  the  Act  and 
proposed  §960.4(b)(l)(i),  since  the 
6ubsid)(  ultimately  is  being  repaid  to  the 
12  U.S.C  1430(j)(9)(E).  The 
lieves  that  the  lending  of  a 
>bsidy  for  the  long-term  period 
e  eligibility  and  affordaoility 
by  §  960.5  of  the  proposed  rule, 
principal  and  interest  payments 
until  the  end  of  such  term, 
satisfies  section  10(j)(9)(E)  and  proposed 
§  960.4(b)(l)(i),  because  the  project  will 
have  had  the  use  of  such  funds  for  the 
period  Pie  project  must  remain 
occupii  d  by  and  afibrdable  for  low-  or 
modert  te-income  households,  even 
though  the  funds  may  be  repaid  at  the 
end  of  I  iuch  term.  As  discussed  below, 
§  960.5  a)(l)  of  the  proposed  rule 
deRne!  this  long-term  period  generally 
as  not  fess  than  30  years  for  rental 
housin  ;  projects.  Accordingly,  the 
direct  i  ubsidy  must  be  lent  for  a  term  of 
30  yeai  s  or  more.-'Mdth  all  principal  and 
interes  payments  deferred  until  the  end 
ofsucl  term. 
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Section  g60.4(b)(4)  of  the  proposed 
rule  provides  that  if  an  applicant 
receives  a  subsidized  advance  or  a 
direct  subsidy  from  a  Bank,  and  in  turn 

Erovides  both  a  loan  and  a  grant  to  a 
orrower  and  charges  an  origination  fiee 
for  providing  the  loan,  then  any  fee 
charged  by  the  applicant  for  providing 
the  grant  may  not  oe  paid  with  the  AHP 
subsidized  advance  or  direct  subsidy. 
The  fee  may  not  be  paid  with  the  AHP 
subsidized  advance  because  the 
applicant  has  already  covered  the 
underwriting  costs  for  the  loan  and  the 
grant  in  its  origination  fee  for  the  loan. 
The  fee  may  not  be  paid  vdth  the  direct 
subsidy  because  otherwise  the  entire 
amount  of  the  AHP  subsidy  would  not 
be  (tassed  through  to  the  borrower,  as 
required  by  section  10(j)(9)(E)  of  the  Act 
and  proposed  $  960.4(b)(l)(i).  See  12 
U.S.C.  1430(j)(9)(E). 

4.  Long-term  Requirements 

a.  Owner-occupied  housing  units.  (1) 
Long-term  requirement.  Section  10(j)(l) 
of  the  Act  states  that  pursuant  to 
regulations  promulgated  by  the  Board, 
each  Bank  shall  establish  a  Program  to 
subsidize  the  interest  rate  on  advances 
to  members  engaged  in  lending  for  long- 
term,  low-  and  moderate-income, 
owner-occupied  housing  at  subsidized 
interest  rates.  Id.  §  1430(j)(l).  In 
addition,  section  10(j)(2)(A)  ofthe  Act 
states  that  the  Board's  regulations  shall 
permit  Bank  membera  to  use  subsidized 
advances  received  from  the  Banks  to 
finance  homeownership  by  families 
with  incomes  at  or  below  80  percent  of 
the  median  income  for  the  area.  Id. 
§1430(j)(2)(A). 

The  Act  permits  more  than  one 
possible  interpretation  of  the 
requirement  that  owner-occupied 
housing  must  be  "long-term."  One  way 
to  interpret  this  requirement  is  that 
owner-occupied  housing  units  assisted 
imder  the  AHP  must  be  added  to  and 
retained  as  part  of  the  stock  of 
affordable  housing  for  a  long-term 
period.  Alternatively,  the  Act  may  be 
interpreted  to  require  that  under  the 
AHP.  assistance  must  be  provided  to 
low-  or  moderate-income  households  to 
make  owner-occupied  housing  units 
affordable  to  such  households  for  as 
long  as  they  own  the  unit.  These  two 
possible  interpretations  are  incorporated 
in  options  A  and  B  described  below. 
The  Board  specifically  requests 
comments  on  these  two  options. 

Option  A.  Under  option  A,  the  long- 
term  requirement  would  be  met  by 
providing  that  owner-occupied  housing 
units  be  required  to  be  retained  as 
affordable  units  for  30  years  or.  at  the 
election  ofthe  sponsor,  the  remaining 
useful  life  of  the  units,  regardless  of 


changes  in  occupancy.  In  order  to 
enforce  this  retention  requirement, 
owneiKMXupied  units  assisted  with  a 
loan  or  a  gruit  under  the  AHP  would 
have  to  be  subject  to  a  deed  restriction 
or  other  legally  enforceable  mechanism 
restricting  transfer  of  the  unit  to  a  low- 
or  moderate-iocoine  household  if  the 
unit  were  sold  within  30  years  of  the 
purchase,  construction,  or  rehabilitation 
or  prior  to  the  end  of  the  remaining 
useful  life  of  the  unit  as  the  case  may 
be. 

A  household  purchasing  such  a  unit 
would  have  to  qualify  as  a  low-  or 
moderate-income  household  only  at  the 
time  of  purchase  or  at  the  time  of 
closing  on  the  financing  for  the  unit  A 
househokl  rehabilitating  a  unit  would 
have  to  qualiiv  as  a  low-  or  moderate- 
income  household  only  at  the  time  the 
household  received  a  commitment  for 
funding  through  the  AHP. 

If  an  owner-occupied  unit  assisted  by 
a  loan  under  the  AHP  were  sold  prior 
to  the  end  of  the  30-year  period  or  the 
remaining  useful  life  of  the  unit,  as  the 
case  may  oe.  to  a  household  that  was 
not  a  low-  or  moderate-income 
household,  then  the  applicant  would 
have  to  either  (1)  Repay  to  the  Bank 
that  portion  of  the  advance  used  to 
make  the  loan  to  the  seller,  or  (2) 
convert  that  portion  of  the  advance  used 
to  make  the  loan  to  the  seller  to  a  market 
rate  advance  with  an  interest  rate  equal 
to  the  market  rate  of  interest  at  the  time 
the  advance  was  made,  and  any  unused 
AHP  subsidy  which  had  been  set  aside 
by  the  Bank  to  subsidize  that  portion  of 
the  advance  used  to  make  the  loan  to 
the  seller  would  be  made  available  by 
the  Bank  for  additional  AHP  projects. 

If  an  owner-occupied  unit  assisted  by 
a  g'-ant  under  the  AHP  were  sold  prior 
to  the  end  of  the  30-year  period  or  the 
remaining  useful  life  of  the  unit,  as  the 
case  may  be,  to  a  household  that  was 
not  a  low-  or  moderate-income 
household,  then  the  seller  would  have 
to  repay  to  the  applicant  a  pro  rata 
portion  of  the  grant  from  any  profit 
realized  upon  the  sale  of  the  unit,  and 
any  amount  repaid  to  the  applicant 
would  have  to  be  forwarded  to  the  Bank 
and  made  available  for  additional  AHP 
projects.  The  Bank  would  have  the 
discretion  to  waive  this  recapture 
requirement  if  imposition  ofthe 
requirement  would  cause  undue 
hardship  on  the  seller,  as  defined  in  the 
Bank's  AHP  implementation  plan.  In 
addition,  for  owner-occupied  units 
assisted  by  a  grant,  the  Bank  would  have 
to  monitor  the  unit  diu-ing  the  required 
long-term  period  by  reviewing  land  title 
records  or  reports  or  certifications  from 
the  sponsor  or  a  regulatory  agency,  as 
determined  by  eaca  Bank  in  its  AHP 


implementation  plan,  to  determine 
whether  the  unit  had  been  s^  to  a 
household  whose  income  exceeded  a 
low-or  moderate-income. 

As  an  aitemative  to  requiring  that 
each  owner-oocupied  xmit  assisted  by  a 
grant  be  subject  to  a  restriction  on 
transfer,  the  Bank  could  have  a  legally 
binding  agreement  with  the  sponsor 
providing  that  if  such  unit  were  sold 
prior  to  the  end  ofthe  reouired  long- 
term  period  to  a  househcHd  that  was  not 
a  low-  or  moderate-income  household, 
the  sponsor  would  make  another  unit 
available  to  a  low-  or  moderate-income 
household. 

Option  B.  Under  option  B,  the  long- 
term  requirement  would  be  met  by 
providing  that  an  owner-oocupiadf  unit 
assisted  by  a  grant  or  a  loan  under  the 
AHP  must  be  affordable  for  the  initial 
household  for  the  duration  of  that 
household's  occupancy  of  the  unit. 
However,  to  minimize  opportunities  for 
speculation,  the  unit  would  have  to  be 
subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism 
restricting  transfer  ofthe  unit  to  a  low- 
or  moderate-income  household  if  the 
unit  were  sold  within  five  years  of  the 
purchase,  construction,  or  rehabilitation 
of  the  unit. 

As  under  option  A,  a  hous^old 
purchasing  such  a  unit  under  option  B 
would  have  to  qualify  as  a  low-  or 
moderate-income  household  only  at  the 
time  of  purchase  or  at  the  time  of 
closing  on  the  financing  for  the  unit. 
and  a  household  rehabilitating  a  unit 
would  have  to  qualify  as  a  low-  or 
moderate-income  household  only  at  the 
time  the  household  received  a 
commitment  for  funding  through  the 
AHP. 

If  an  ownor-oocupied  unit  assisted  by 
a  loan  under  the  AHP  were  sold  prior 
to  the  end  of  the  five-year  period  to  a 
household  that  was  not  a  low-  or 
moderate-income  household,  then  the 
applicant  would  have  to  either  (1) 
Repay  to  the  Bank  that  portion  ofthe 
advance  used  to  make  the  loan  to  the 
seller,  or  (2)  convert  that  portion  of  the 
advance  used  to  make  the  loan  to  the 
seller  to  a  market  rate  advance  with  an 
interest  rate  equal  to  the  market  rate  of 
interest  at  the  time  the  advance  was 
made,  and  any  unused  AHP  subsidy 
which  had  been  set  aside  by  the  Bank 
to  subsidize  that  portion  of  the  advance 
used  to  make  the  loan  to  the  seller 
would  be  made  available  by  the  Bank 
for  additional  AHP  projects. 

If  an  owner-occupied  unit  assisted  by 
a  grant  under  the  AHP  were  sold  prior 
to  the  end  of  the  five-year  period  to  a 
household  that  was  not  a  low-  or 
moderate-income  household,  then  the 
seller  would  have  to  repay  to  the 


applicant  a  pro  rata  portion  of  the  grant 
finciin  any  profit  reabeed  upon  the  sale  of 
the  unit,  and  any  amount  repaid  to  Um 
applicant  would  have  to  be  forwarded  to 
the  Bank  and  made  available  for 
additional  AHP  projects.  The  Bank 
would  have  the  discretion  to  vraive  this 
recapture  reqmrement  if  imposition  of 
the  requirement  would  cause  xmdue 
hardship  on  the  seller,  as  defined  in  the 
Bank's  AHP  implementation  plan.  In 
addition,  for  owner-occupied  units 
assisted  by  a  grant,  the  Bank  would  have 
to  monitor  the  tinit  during  the  required 
long-term  period  by  reviewing  land  title 
records  or  reports  or  certifications  from 
the  sponsor  or  a  regulatory  agency,  as 
determined  by  each  Bank  in  its  AHP 
implementation  plan,  to  deteimine 
whether  the  tmit  had  been  sold  to  a 
household  whose  income  exceeded  a 
low  or  moderate  Income. 

As  under  option  A.  as  an  aitemative 
to  requiring  that  each  owner-occupied 
unit  assisted  by  a  grant  be  subject  to  a 
restriction  on  transfer,  the  Bank  imder 
option  B  could  have  a  legally  binding 
agreement  with  the  sponsor  providi]^ 
that  if  such  unit  were  sold  prior  to  the 
end  of  the  required  long-tenn  period  to 
a  household  that  was  not  a  low-  or 
moderate-income  household,  the 
sponsor  would  make  another  unit 
available  to  a  low-  or  moderate-income 
household. 

(2)  Definitions  of  "low-  or  moderate- 
income  household"  and  "very  low- 
income  household".  Section  10(j)(13)(A) 
of  the  Act  defines  the  term  "low-  or 
moderate-income  household"  as  a 
household  which  has  an  income  of  80 
percent  or  less  of  the  area  median.  12 
U.S.C  1430(j)(13)(A).  Section 
10(jXl3KB)  of  the  Act  defines  the  term 
"very  low-income  household"  as  a 
hous^old  that  has  an  income  of  50 
percent  or  less  of  tlie  area  median.  Id. 
section  1430())(13)(B).  Thus,  the  term 
low-  or  moderate-income  household 
incorporates  households  that  meet  the 
definition  of  very  low-income 
household. 

The  Board's  existing  AHP  regulation 
defines  "low-  and  moderate-income 
households"  as  households  for  which 
the  aggregate  income  is  80  percent  or 
less  of  the  area  median  income,  and 
"very  low-income  households"  as 
households  for  which  the  aggregate 
income  is  50  percent  or  less  of  the  area 
median  income.  See  12  CFR  960.1(g), 
(o).  "Median  income"  is  defined  as  "the 
median  femily  income  for  an  area  as 
determined  and  published  by  the  U.S. 
Department  of  Housing  and  Urt>an 
Development."  Id.  §  960.1(h).  "Araa"  is 
defined  as  "a  metropolitan  statistical 
area,  a  county,  or  a  nonnwtropolitan 
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area,  as  established  by  the  U.S.  Office  of 
Manasement  and  Budget."  Id.  §  960.1(c). 

(i)  Adjustments  of  income  limit.  On 
November  5, 1993.  the  Board  published 
a  proposed  rule  to  amend  the 
definitions  of  these  terms.  See  58  FR 
58988  (November  5. 1993).  As  discussed 
in  the  preamble  to  the  proposed 
amendment,  under  section  3  of  the 
United  States  Housing  Act  of  1937,  the 
Secretary  of  the  U.S.  Department  of 
Housing  and  Urban  Development 
(Secretary)  establishes  income  limits  to 
be  used  in  determining  whether  a  family 
qualifies  as  a  "low-income  family"  or  as 
a  "very  low-income  family"  that  is 
eligible  to  receive  assistance  under  the 
Department  of  Housing  and  Urban 
Development's  (HUD)  housing 
programs.  See  42  U.S.C  1437a(b)(2). 
These  income  limits  are  calculated  as  a 
percentage  of  the  median  income  of  a 
four-person  family  living  in  a  particular 
area.  In  general,  the  income  limit  for 
qualifying  as  a  "low-income  family"  is 
set  at  80  percent  of  the  area  median 
income,  and  the  income  limit  for 
qualifying  as  a  "very  low-income 
family"  is  set  at  50  percent  of  the  area 
median  income. 

The  Secretary  may  adjust  the  income 
limits  for  very  low-income  families  and 
low-income  families  upward  or 
downward  to  take  into  account 
unusually  high  or  low  family  incomes 
in  an  area.  See  id.  In  addition,  the 
income  limit  for  low-income  families 
may  be  adjusted  to  take  into  account 
prevailing  levels  of  construction  costs. 
See  id.  Then  an  adjustment  in  this  figure 
is  made  to  establish  the  comparable 
income  limits  for  larger  and  smaller 
families  living  in  the  area.  See  id. 

In  31  higher-income  metropolitan 
statistical  areas  (MSAs)  and  18  counties, 
the  Secretary  adjusts  the  area-based 
income  Ifmit  for  a  four-person,  low- 
income  family  downward  if  it  would 
otherwise  exceed  the  U.S.  median 
income  for  a  four-person  family.  In 
these  areas,  the  Secretary  caps  the 
income  limit  for  a  four-person,  low- 
income  family  at  the  U.S.  median 
income  for  a  four-person  family. 

In  four  MSAs  and  107  counties,  the 
Secretary  adjusts  the  area-based  income 
limit  for  four-person,  very  low-  and  low- 
income  families  downward  because 
housing  costs  are  low  compared  to 
incomes. 

Adjusting  the  income  limit  downward 
decreases  the  number  of  households  in 
an  area  that  are  eligible  to  receive 
assistance  under  HUD's  housing    " 
programs. 

As  discussed  in  the  proposed 
amendment,  the  Board  believes  that 
affordable  housing  financed  through  the 
AHP  should  be  available  to  the  greatest 


numDpr  of  households  possible,  within 
the  liiiits  established  by  the  Act. 
Further,  households  should  not  be 
excluded  from  aflbrdable  housing  in  a 
particular  local  market  on  the  basis  that 
bousi|)g  costs  are  lower  or  household 
incomes  are  higher  in  that  market  than 
in  other  regions  of  the  United  States. 

Applying  the  income  limits  that  have 
been  adjusted  downward  for  prevailing 
construction  costs,  low  housing  costs,  or 
uniisually  high  household  incomes  for 
purposes  of  administering  the  AHP 
reducps  the  number  of  households 
eligible  to  live  in  affordable  housing 
financed  through  the  AHP.  This  limits 
a  meiiiber's  ability  to  use  funds  under 
the  AHP  to  fulfill  its  obligation  under 
the  Community  Reinvestment  Act.  See 
12  U.$.C.  2901  et  seq.  It  also  limits  a 
memlier's  ability  to  use  funds  under  the 
\o  meet  the  "commimity 
lent  or  service"  requirement  of 
10(g)  of  the  Act.  12  U.S.C. 
),  and  the  Board's  Community 
^rt  Regulation,  12  CFR  part  936. 
}rdingly,  the  Board  is  proposing 
that  it  administering  the  AHP  and  in 
defining  the  standards  governing  the 
"community  investment  or  service" 
requirement  of  the  Act,  the  income 
limits  used  to  determine  whether  a 
hous4hold  in  a  particular  area  qualifies 
as  a  'Very  low-income  household"  or  as 
a  "\o^-  or  moderate-income  household" 
shoul  d  not  be  adjusted  downward  based 
on  pi  »vailing  construction  costs,  low 
housi  ng  costs,  or  unusually  high 
hous4  hold  incomes. 

Th(  refore,  as  set  forth  in  the  Board's 
prop<  sed  amendment,  §  960.1  of  this 
prop<  sed  rule  defines  "low-  or 
mode  rate-income  household"  as  a 
hous(  hold  which  has  an  income  of  80 
p>erce  nt  or  less  of  the  median  income  for 
the  a]  ea,  as  adjusted  and  published  by 
HUD  except  in  areas  where  the 
Secre  tary  adjusts  this  figiu«  downward 
becai  se  of  prevailing  construction  costs, 
low  I  ousing  costs,  or  unusually  high 
hous(  hold  incomes.  For  areas  where  the 
Secre  tary  makes  this  downward 
adjus  inent,  "low-  or  moderate-income 
hous(  ihold"  would  be  defined  to  mean 
a  hou  sehold  which  has  an  income  of  80 
{Mrcent  or  less  of  the  median  income  for 
the  ana,  as  published  by  HUD,  with 
adjustment  for  household  size,  but 
without  the  adjustments  made  by  the 
Secretary  for  prevailing  construction 
costs,  low  housing  costs,  or  unusually 
high  bousehold  incomes. 

ui  addition,  as  set  forth  in  the  Board's 
proposed  amendment,  §  960.1  of  this 

EropAsed  rule  defines  "very  low-income 
ousehold"  as  a  household  which  has 
an  income  of  10  percent  or  less  of  the 
median  income  for  the  area,  as  adjusted 
and  published  by  HUD.  except  in  areas 


V 


where  the  Secretary  adjiists  this  figure 
downward  because  of  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes.  For 
areas  where  the  Secretary  makes  this 
downward  adjustment,  "very  low> 
income  household"  would  he  defined  to 
mean  a  household  which  has  an  income 
of  50  percent  or  less  of  the  median 
income  for  the  area,  as  published  by 
HUD.  with  adjustment  for  household 
size,  but  without  the  adjustments  made 
by  the  Secretary  for  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes. 

While  HUD  publishes  tables  with 
adjusted  hicome  information  that 
incorporates  the  adjustments  for  family 
size,  prevailing  construction  costs,  low 
housing  costs,  and  unusually  high 
family  incomes,  it  does  not  publish 
tables  with  income  information  that 
adjusts  only  for  family  size  and  not 
these  other  factors.  Therefore,  as  set 
forth  in  the  Board's  proposed 
amendment.  §960.1  of  this  proposed 
rule  adds  a  definition  of  "adjustment  for 
household  size"  in  order  to  provide 
additional  guidance  in  calculating  this 
adjustment. 

An  adjustment  for  household  size  is 
made  by  taking  a  specified  percentage  of 
the  income  Umit  of  a  four-person 
household  for  a  particular  area, 
according  to  the  following  scale: 


No.  persons 

Percent  adjustment 

1  

2 

3  

6  'Z"'ZZZZ!~Z 

7 

8 

70. 

80. 

90. 

Base. 

108. 

116. 

124. 

132 

For  each  person  in  excess  of  eight, 
eight  percent  of  the  fou^person 
household  base  income  limit  should  be 
added  to  the  income  limit  for  an  eight- 
person  household  for  the  area.  These 
adjustment  factors  are  the  same  as  those 
used  by  HUD  in  administering  its 
housing  programs. 

Section  960.1  of  the  proposed  rule 
retains  the  definition  of  "area"  fitim  the 
Board's  existing  AHP  regulation.  See  12 
CFR  960.1(c).  "Area"  means,  for 

Smrposes  of  defining  "median  income 
or  the  area,"  a  metropolitan  statistical 
area,  a  county,  or  a  nonmetropolitan 
area,  as  established  by  the  U.S.  Office  of 
Management  and  Budget.  Consistent 
with  me  proposed  amendment,  §960.1 
of  this  propcffied  rule  does  not  include 
a  definition  of  "median  income" 
because  it  is  included  in  the  proposed 
definitions  of  "very  low-income 
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household"  and  "low-  or  moderate- 
income  household." 

(ii)  Definition  of  "income".  The  Act  is 
silent  on  how  to  define  the  term 
"income,"  i.e.,  what  are  eligible  sources 
of  household  income  that  should  be 
considered  in  determining  whether  the 
household  satisfies  the  definition  of 
"low-  or  moderate- income  household" 
or  "very  low-income  household."  The 
Board  has  determined  not  to  define  the 
term  "income"  in  the  proposed  rule. 
Homecwnership  projects  typically 
involve  the  participation  of  a  lender 
which  provides  permanent  financing  for 
the  homeowner  over  an  extended  period 
of  time.  The  lender  generally  verifies  a 
household's  income  prior  to  issuing  a 
financing  commitment  during  the 
underwriting  of  the  loan.  Eligible 
sources  of  income  are  identified  by  the 
lender  during  the  mortgage 
underwriting  process.  Identifying 
eligible  sources  of  income  in  the  rule 
could  cause  inconsistency  with  lenders' 
customary  and  usual  underwriting 
practices,  or  with  the  standards  applied 
by  the  entity  providing  the  major  source 
of  financing  for  the  project. 

b.  Rental  housing  units.  Section 
960.5(a)(1)  of  the  proposed  rule 
provides  generally  that  at  least  20 
percent  of  the  rental  housing  units  in  a 
project  financed  under  the  AHP  with 
subsidized  advances  or  direct  subsidies 
shall  remain  affordable  for  and  occupied 
by  very  low-income  households  for  a 
minimum  p>eriod  of  30  years  or,  at  the 
election  of  the  sponsor,  the  remaining 
useful  life  of  such  units. 

Proposed  §  960.5(a)(1)  implements 
section  10(j)(2)(B)  of  the  Act,  which 
provides  that  Bank  members  may  use 
subsidized  advances  received  from  the 
Banks  to  finance  the  purchase, 
construction,  or  rehabilitation  of  rental 
housing,  at  least  20  percent  of  the  imits 
of  which  will  be  occupied  by  and 
affordable  for  very  low- income 
households  for  the  remaining  useful  life 
of  such  housing  or  the  mortgage  term. 
12  U.S.C  1430(j)(2)(B). 

Proposed  §  960.5(a)(1)  provides  that 
the  applicant  and  project  sponsor  shall 
state  in  the  AHP  application  their 
commitment  regarding  satisfaction  of 
the  long-term  income-eligibility, 
afTordability  and  income-targeting 
requirements.  In  addition,  an  applicant 
may  commit  to  maintain  additional 
units  as  affordable  for  and  occupied  by 
low-  or  moderate-income  households, 
which  commitment  shall  be  a  minimum 
period  of  30  years  or,  at  the  election  of 
the  sponsor,  the  remaining  useful  life  of 
such  units. 

(1)  Long-term  requirement.  Section 
10(j)  of  the  Act  does  not  define 
"remaining  useful  life"  as  used  in 


section  10(j)(2)(B)  of  the  Act  See  12 
U.S.C  1430(j).  However,  the  legislative 
history  of  section  21  A(c)  of  the  Act 
regarding  residential  properties  sold  by 
the  Resolution  Trust  Corporation  (RTC), 
which  was  enacted  as  part  of  the  same 
legislation  that  enacted  section  10(j), 
states  that  the  remaining  useful  \ih  of 
such  RTC  property  is  intended  to  cover 
the  property  as  long  as  it  is  habitable 
and  assimies  good  faith  efforts  by  the 
purchaser  to  maintain  the  property  and 
to  rehabilitate  it  as  necessary.  See  Joint 
Explanatory  Statement  of  the  Committee 
of  the  Conference.  H.R.  Conf.  Rep.  No. 
101-222, 101st  Coqg.,  1st  Sess.,  419 
(1989)  (FIRREA  Conference  Report);  12 
U.S.C  1441a(c).  The  RTC  has  in  fact 
adopted  a  specific  uniform  period  of 
useful  life  for  all  buildings  instead  of  a 
period  of  useful  life  based  on  physical 
habitability.  See  12  CFR  1609.2(kk}.  The 
legislative  history  of  a  recently  enacted 
affordable  housing  statute,  the  Low 
Income  Housing  Preservation  and 
Residential  Homeownersbip  Act 
(LIHPRHA),  provides  further  support  for 
a  definition  of  "remaining  useful  life" 
based  on  the  period  of  physical 
habitability  of  a  property  by  explicitly 
rejecting  the  RTC's  regulatory 
definition. 

Accordingly,  §960.1  of  the  proposed 
rule  defines  "remaining  useful  lire"  as 
the  period  during  which  the  housing 
remains  in  a  condition  suitable  for 
occupancy,  assuming  normal 
maintenance  and  repairs  are  made  and 
major  systems  and  capital  components 
are  replaced  or  repaired  as  becomes 
necessary. 

Section  10(j)  of  the  Act  does  not 
define  "mortgage  term"  as  used  in 
section  10(j)(2)(B)  of  the  Act.  See  12 
U.S.C.  1430(j).  The  legislative  history  of 
section  10(j)  states  that  the  conferees 
expect  that  the  Board  will  encourage  the 
use  of  the  longest  practicable  mortgage 
term  in  order  to  aid  in  making  the 
housing  affordable  for  very  low-income 
households.  See  FIRREA  Conference 
Report  at  431.  Accordingly,  the  Board 
believes  that  "mortgage  term"  sboidd  be 
defined  as  the  mortgage  term  only  of 
long-term  mortgage  loans  and  believes 
that  30  years  is  consistent  with 
Congress'  intent  in  section  10(j)(2)(B)  of 
the  Act  to  ensure  that  AHP-assisted 
rental  housing  projects  remain  occupied 
by  and  affordable  tot  income-eligible 
households  for  a  long-term  period. 

(2)  Definitions  of  "low-  or  moderate- 
income  household"  and  "very  low- 
income  household".  The  definitions  of 
"low-  or  moderate-income  household" 
and  "very  low-income  household" 
discussed  above  for  AHP-assisted 
owner-occupied  housing  projects  apply 


for  AHP-assisted  rental  housing  projects 
as  well. 

With  respect  to  the  definition  of 
"income,"  rental  housing  projects 
typically  have  muhiple  providers  of 
financing,  each  of  which  may  specify 
the  eligible  sources  of  income,  which 
sometimes  confiict  with  each  other. 
However,  as  with  AHP-assisted  owner- 
occupied  housing  projects,  the  Board 
has  determined  that  the  proposed  rule 
should  not  specify  the  eligible  sources 
of  income  for  rental  housing  projects, 
but  rather  that  applicants  should  be 
permitted  to  follow  their  usual 
underwriting  guidelines,  or  may  follow 
those  of  the  predominant  source  of> 
financing  in  the  project. 

(3)  Increase  in  nousehold  income  or 
sale  of  project  before  end  of  required 
long-term  period,  (i)  Increase  in 
household  income.  Section  9G0.5(a)(2) 
of  the  proposed  rule  provides  that  all 
households  occupying  a  rental  housing 
unit  subject  to  the  income-targeting 
requirement  of  paragraph  (a)(1)  of  this 
section  must  satisfy  the  income- 
eligibility  requirement  applicable  to 
such  income-targeted  unit,  as 
committed  to  in  the  AHP  application, 
upon  initial  occupancy.  The  household 
may  continue  to  occupy  the  income- 
targeted  unit  even  if  its  income 
increases  above  the  income-eligibility 
requirement  for  such  unit.  The  unit  may 
continue  to  count  toward  meeting  the 
income-targeting  requirement 
committed  to  in  the  AHP  application, 
provided  the  rent  charged  remains 
affordable  to  the  household  as  defined 
in  proposed  §  960.1  (as  further 
discussed  below).  However,  if  the 
household's  income  rises  above  140 
percent  of  the  income-targeting  level 
committed  to  in  the  AHP  application, 
the  sponsor  must  make  the  next 
available  rental  housing  unit  in  the 
project  affordable  to  and  available  for 
occupancy  by  a  household  whose 
income  is  at  or  below  the  income- 
targeting  level  committed  to  in  the  AHP 
application  for  the  original  unit.  Once 
the  next  available  rental  housing  unit  is 
so  occupied,  the  rent  charged  on  the 
unit  occupied  by  the  household  whose 
income  has  risen  shall  no  longer  be 
subject  to  the  requirement  that  it  be 
affordable  for  households  at  the  income- 
targeting  level  committed  to  in  the  AHP 
application. 

"This  approach  is  consistent  with  the 
approach  followed  in  the  UHTC 
program.  Under  the  UHTC  program,  a 
unit  is  in  compliance  with  the 
occupancy  requirements  until  the 
tenant's  income  has  risen  to  140  percen. 
of  the  qualifying  income.  See  26  U.S.C 
§  42(g)(2)(D)(i).  The  next  available  unit 
must  then  be  rented  to  an  income- 


eligible  tenant  at  an  a^ordable  rent.  See 
id.  Section  42(g)(2)(D)(ii).  This  approach 
allows  the  household  to  achieve 
stability  by  allowing  increases  in 
income  without  fear  of  displacement  or 
increased  rents.  In  addition,  it  does  not 
cause  destabilization  of  the  project's 
cash  flow  by  having  the  project  sponsor 
provide  additional  income-eligible  units 
with  reduced  rents  that  may  reduce  the 
income  of  the  project.  It  also  would  be 
consistent  with  the  treatment  of  rents 
under  the  AHP's  20  percent  requirement 
(also  known  as  the  maximum  subsidy 
rule),  which  is  currently  an  interim  rule 
of  the  Board,  and  which  is  incorporated 
in  §  960.9(c)  of  this  proposed  rule.  (See 
discussion  of  20  percent  requirement 
below.) 

Section  96Q-1  of  the  proposed  rule 
deHnes  "affordable  for  very  low-income 
households"  to  mean: 

(1)  For  purposes  of  rental  housing 
units,  that  rents,  including  reasonable 
utility  costs,  charged  to  households  for 
such  units  do  not  exceed  30  percent  of 
the  income  of  a  household  (assuming  a 
household  size  of  1.5  persons  per 
bedroom  or  1.0  person  per  unit  without 
a  separate  bedroom)  which  has  an 
income  of  50  percent  of  the  median 
income  for  the  area,  as  adjusted  and 
published  by  HUD,  except  that  in  areas 
where  the  Secretary  adjusts  this  income 
figure  downward  because  of  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes, 
then  "affordable  for  very  low-income 
households"  means  that  rents,  including 
reasonable  utility  costs,  charged  to 
households  for  such  imits  do  not  exceed 
30  percent  of  the  income  of  a  household 
which  has  an  income  of  50  percent  of 
the  median  income  for  the  area,  as 
published  by  HUD,  with  adjustment  for 
household  size,  but  without  the 
adjustments  made  by  the  Secretary  for 
prevailing  construction  costs,  low 
housing  costs,  or  unusually  high 
household  incomes; 

(2)  If  a  rental  unit  is  targeted  to  a 
household  whose  income  is  less  than  50 
percent  of  the  median  income  for  the 
area,  then  "affordable  for  very  low- 
income  households"  means  that  the 
rent,  including  reasonable  utility  costs, 
charged  to  a  household  for  such  unit 
does  not  exceed  30  percent  of  the 
maximum  qualifying  income  of  the 
targeted  households  of  the  size  expected 
to  occupy  the  unit. 

This  proposed  definition  implements 
section  10(j)(13)(D)  of  the  Act.  which 
defines  "affordable  for  very  low-income 
households"  to  mean  that  rents  charged 
to  tenants  for  units  made  available  for 
occupancy  by  low-income  families  shall 
not  exceed  30  percent  of  the  adjusted 
income  of  a  family  whose  income  equals 
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50  perce  it  of  the  income  for  the  area  (as 
determined  by  the  Secretary  of  HUD) 
with  adjustment  for  family  size.  12 
U.S.C.  1'  130(j)(13)(D).  Section  960.1(b)  of 
the  Boar  I's  existing  AHP  regulation 
contains  a  definition  of  the  term  that  is 
similar  to  the  statutory  definition.  See 
12  CFR  960.1(b). 

The  B(  la^  has  determined  that  an 
estimate  for  reasonable  utility  costs 
should  fa  3  included  in  the  determination 
of  rents  charged  to  households  under 
this  section,  if  they  are  not  already 
includea  in  the  projected  rents. 
Including  utiUty  costs  would  reduce  the 
housing  post  burden  for  very  low- 
income  households  under  the  AHP,  and 
would  atow  all  rental  projects  to  be 
treated  a  ^ually,  since  some  projects 
include  he  cost  of  utilities  in  the  rent, 
while  ot  lers  do  not  include  such  costs 
in  the  re:  it.  Including  utility  costs  would 
be  consii  tent  with  the  treatment  of  rents 
in  other  ederal  housing  programs,  such 
as  HUD'i  Section  8  program  and  the 
LIHTC  p  'ogram.  It  also  would  be 
consistent  with  the  treatment  of  rents 
under  the  AHP's  20  percent 
requiren  ent,  which  is  currently  an 
interim  i  ule  of  the  Board,  and  which  is 
incorpot  ited  in  §  960.9(c)  of  this 
proposed  rule.  (See  discussion  of  20 
percent  nequirement  below.) 

The  definition  of  "affordable  for  low- 
er modetate-income  households"  in 
§  960.1  of  the  proposed  rule  is  similar  to 
the  above  definition,  except  that  the 
household  must  have  an  income  of  80 
percent,  instead  of  50  percent,  of  the 
median  mcome  for  the  area,  since  the 
Act  deflaes  a  "low-  or  moderate-income 
household"  as  any  household  which  has 
an  incoiae  of  80  percent  or  less  of  the 
area  median.  12  U.S.C.  1430(j)(13)(A). 

(ii)  SaK  ofAHP-assisted  rental 
housingbroject.  Section  960.5(a)(3)  of 
the  proposed  rule  provides  that  an 
owner  of  an  AHP-assisted  rental 
housing  broject  may  sell  the  project 
prior  to  Ipe  end  of  the  long-term  period 
during  vihich  the  project's  rental  units, 
or  applidable  portion  thereof,  must 
remain  affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levelfc  committed  to  in  the  AHP 
application;  however,  either: 

a.  Thejpurchaser  must  agree  to 
continue  the  project's  rental  units,  or 
applicab  e  portion  thereof,  as  affordable 
for  and  c  ccupied  by  households  with 
incomes  at  or  below  the  levels 
committi  (d  to  in  the  AHP  application  for 
the  rema  inder  of  the  long-term  period 
committi  sd  to  in  the  AHP  application, 
and  mus ;  agree  to  be  subject  to  the  same 
restrictic  ns  on  resale  that  applied  to  the 
seller;  oi 

b.  If  th  s  purchaser  does  not  satisfy  the 
requiren  ents  in  paragraph  a.  above,  and 
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if  the  Bank  provided  a  direct  subsidy  to 
the  applicant  which  was  passed  on  as  a 
grant  to  the  seller,  the  seller  must  repay 
a  pro  rata  portion  of  the  grant  as 
provided  in  §  960.16(d)(1);  or 

c.  If  the  purchaser  does  not  satisfy  the 
requirements  in  paragraph  a.  above,  and 
if  the  Bank  provided  a  subsidized 
advance  to  the  applicant  which  in  turn 
provided  a  below  market  rate  loan  to  the 
seller,  then  the  provisions  of 
§  960.16(d)(2)  shall  apply. 

Proposed  §  960.5(bj  further  provides 
that  the  Bank's  AHP  implementation 
plan  shall  permit  the  ovmer  of  an  AHP- 
assisted  rental  housing  project  to  sell 
such  project  as  provided  for  in 
paragraph  (a)(3). 

D.  Establishment  of  AHP  Funding 
Cycles  and  Available  AHP  Subsidies 

Section  960.6(a)(1)  of  the  proposed 
rule  requires  each  Bank  to  establish  at 
least  two  but  no  more  than  four  AHP 
funding  cycles  per  year  during  which 
applications  for  AHP  subsidized 
advances  or  direct  subsidies  will  be 
accepted.  This  is  a  change  from  the 
Board's  existing  AHP  regulation,  which 
provides  that  the  Banks  may  accept 
AHP  applications  during  two  of  four 
quarterly  periods  each  year.  See  12  CFR 
960.4(a). 

Section  960.6(a)(1)  of  the  proposed 
rule  also  provides  that  the  AHP  funding 
cycle  schedule,  including  application 
due  dates,  is  to  be  determined  by  the 
Bank  in  its  discretion,  but  shall  allow 
for  sufficient  time  intervals  to  ensure  an 
adequate  pool  of  applicants  to  compete 
in  each  funding  cycle.  The  funding 
cycles  schedule,  including  application 
due  dates,  shall  be  described  in  detail  in 
the  Bank's  AHP  implementation  plan. 
This  is  also  a  change  from  the  Board's 
existing  AHP  regulation,  which  sets 
forth  specific  application  due  dates.  See 
12  CFR  960.4(a). 

Section  960.6(a)(2)  of  the  proposed 
rule  provides  that  each  Bank  shall 
inform  the  general  public  and  its 
members  of  the  number  and  dates  of  its 
AHP  funding  cycles  for  the  year  and  the 
approximate  amount  of  available  AHP 
subsidies  for  each  funding  cycle  at  least 
45  calendar  days  before  the  due  date  for 
AHP  applications  for  the  first  funding 
cycle  for  the  year.  This  is  a  change  from 
the  Board's  existing  AHP  regulation, 
which  requires  each  Bank  to  announce 
its  funding  cycles  by  December  1  of  the 
preceding  year,  and  to  notify  only  its 
members  of  the  approximate  amount  of 
AHP  subsidies  to  be  offered  in  each 
funding  cycle.  See  12  CFR  960.4(a),  (b). 

Consistent  with  §  960.4(b)  of  the 
Board's  existing  AHP  regulation, 
§  960.6(b)  of  the  proposed  rule  provides 
that  each  Bank  shall  allocate 
comparable  amounts  of  AHP  subsidies 


for  each  AHP  funding  cycle  during  the 
year.  See  12  CFR  960.4(b). 

E.  Specific  Application  and  Scoring 
Requirements 

1.  Application  Requirements 

The  proposed  rule  does  not  mandate 
use  of  a  uniform  AHP  application  form 
by  all  of  the  Banks.  Rather,  the  Board 
believes  that,  consistent  with  current 
practice  under  the  AHP,  each  Bank 
should  continue  to  devise  its  ov^nn  AHP 
application  form,  because  each  Bank 
will  have  its  own  special  information 
requirements  as  a  result  of  the  specific 
priorities  and  scoring  criteria  adopted 
by  the  Bank. 

However,  as  discussed  further  below, 
all  AHP  applications  must  satisfy 
certain  threshold  requirements  in  order 
to  be  considered  for  scoring  under  the 
proposed  rule.  Thus,  certain 
information  from  applicants  must  be 
received  by  all  Banks  in  order  for  the 
Banks  to  be  able  to  determine  whether 
the  applications  satisfy  the  threshold 
requirements  in  the  proposed  rule  and 
to  score  the  applications  under  the 
scoring  criteria.  Accordingly,  §  960.7(a) 
of  the  proposed  rule  provides  that  each 
Bank  shall  require  applicants  for 
subsidized  advances  or  direct  subsidies 
under  the  AHP  to  submit  to  the  Bank  an 
application  which,  at  a  minimum, 
contains  all  of  the  information  described 
below  and  any  other  information  which 
the  Bank  determines  is  necessary  in 
order  to  take  action  on  such  application, 
including  the  following: 

(1)  A  concise  description  of  the 
purpose  of  the  request  and  proposed 
uses  of  the  funds,  and  its  relationship  to 
the  priorities  identified  in  proposed 

§  960.10(d),  the  targeting  criterion 
identified  in  proposed  §  960.10(e),  and 
the  other  objectives  identified  in 
proposed  §  960.10(f); 

(2)  A  statement  of  how  the  project 
will  satisfy  the  authorized  uses  and 
long-term  requirements,  including  a 
description  of  legal  mechanisms  to  be 
used  to  ensure  compliance  by  the 
project  witli  such  requirements, 
contained  in  proposed  §§  960.3  and 
960.5; 

(3)  A  statement  of  how  the  project 
will  comply  v^rith  the  fair  housing  law 
requirement  contained  in  proposed 

§  960.9(b); 

(4)  A  statement  of  how  the  project 
will  satisfy  the  feasibility  requirement 
contained  in  proposed  §  960.9(d); 

(5)  A  statement  of  how  the  project's 
sponsor  satisfies  the  qualification 
requirement  contained  in  proposed 

§  960.9(e): 

(6)  A  statement  of  whether  a 
subsidized  advance  or  direct  subsidy 


has  been  requested  and  the  amount  of 
such  funds  requested; 

(7)  A  disclosure  of  whether  or  not  the 
applicant  has  a  direct  or  indirect 
interest  in  the  property  or  project.  If  the 
applicant  has  an  intere.st  in  the  property 
and  the  application  is  approved,  then 
prior  to  the  transfer  of  AHP  funds  to  the 
project,  an  independent  current 
appraisal  of  the  fair  market  value  of 
such  property  must  be  provided,  unless 
the  applicant  demonstrates  that  the 
property  is  being  sold  or  otherwise 
transferred  to  the  sponsor  at  a  price 
substantially  below  the  fair  market 
value; 

(8)  A  statement  of  the  project's  costs; 
and 

(9)  A  certification  from  the 
applicant's,  the  sponsor's  and  the  loan 
fund's  or  loan  consortium's  board  of 
directors,  or  president  or  senior  officer 
if  so  delegated  by  the  board  of  directors, 
that  the  applicant,  the  sponsor  and  the 
loan  fund  or  loan  consortium  will 
comply  with  all  requirements  of  this 
part  and  all  obligations  committed  to  in 
the  AHP  application. 

Section  960.4(c)  of  the  Board's 
existing  AHP  regulation  also  generally 
requires  an  applicant  to  include  in  its 
AHP  application  the  information 
identified  in  paragraphs  (3)  through  (6) 
above,  as  well  as  any  other  information 
the  Bank  may  require.  See  12  CFR 
960.4(c). 

Section  960.4(c)(6)  of  the  Board's 
existing  AHP  regulation  also  requires  an 
apphcant  to  disclose  in  its  AHP 
application  any  direct  or  indirect 
interest  of  the  applicant  in  the  property 
or  project.  See  12  CFR  960.4(c)(6). 
Under  §  960.7(a)(7)  of  the  proposed  rule, 
if  such  an  interest  exists  and  tiie 
application  is  approved,  then  prior  to 
the  transfer  of  AHP  funds  to  the  project, 
the  applicant  generally  is  required  to 
provide  an  appraisal  of  the  property  or 
project.  This  is  to  ensure  that  the  sales 
price  of  such  property  or  project  ovimed 
by  the  applicant  has  not  been  inflated 
and  that  the  applicant  is  not  receiving 
the  benefit  of  the  AHP  subsidy. 

Section  960.4(c)(7)  of  the  Board's 
existing  AHP  regulation  requires  the 
applicant  to  include  in  its  AHP 
application  an  explanation  of  how  the 
applicant  intends  to  monitor  the  use  of 
any  funds  received  under  the  AHP, 
including  an  explanation  of  how  the 
structure  of  the  project  ensures  that  a 
preponderance  of  the  subsidy  is 
ultimately  received  by  the  targeted 
beneGciaries.  See  12  U.S.C 
1430(j)(9)(D):  12  CFR  960.4(c)(7).  As 
discussed  in  greater  detail  in  the 
monitoring  section  below,  as  long  as 
adequate  monitoring  is  otherwise 
provided  for,  the  proposed  rule  does  not 


require  the  applicant  in  all  instances  to 
monitor  the  AHP-assisted  project  for 
compliance  with  the  long-term 
requirement  of  the  prop<Med  rule. 
Accordingly,  this  provision  of  the 
existing  regulation  is  deleted  in  the 
proposed  rule. 

Section  960.4(c)(8)  of  the  Board's 
existing  AHP  regulation  requires  the 
applicant  to  certify  that  the  maximum 
subsidy  limitation  requirements  of  the 
AHP  rule  will  not  be  violated.  See  12 
CFR  960.4(c)(8).  However,  since  the 
maximum  subsidy  limitation 
requirements  are  threshold 
requirements  that  all  AHP  applications 
must  satisfy  (see  discussion  []«low  of  the 
20  percent  requirentent).  this 
requirement  is  incorporated  into 
proposed  §  960.7(a)(9),  which  provides 
generally  that  the  applicant  and  sponsor 
must  certify  that  all  requirements  of  the 
AHP  regulation  will  be  satisfied. 

Section  960.4(c)(8)  of  the  Board's 
existing  AHP  regulation  also  requires 
the  applicant  to  explain  in  its  AHP 
application  how  any  AHP  subsidy  that 
exceeds  the  maximum  subsidy 
requirements  will  be  recaptured.  See  12 
CFR  960.4(c)(8).  Since  AHP  applications 
must  satisfy  the  threshold  maximum 
subsidy  limitation  requirements  at  the 
outset  in  order  to  be  scored  and 
approved  for  AHP  funding,  this  issue 
does  not  arise  and  therefore  has  been 
deleted  in  the  proposed  rule. 

As  discussed  abnove,  the  requirement 
in  §  960.4(c)(9)  of  the  Board's  existing 
AHP  regulation  that  the  applicant's 
managing  officer  must  certify  that  the 
AHP  subsidy  shall  be  only  for 
authorized  uses  is  expanded  in 
proposed  §  960.7(a)(9)  to  require  a 
certification  by  the  applicant,  the 
sponsor  and  the  loan  fund  or  loan 
consortium  not  only  that  funds  received 
under  the  AHP  will  be  used  for 
authorized  uses,  but  also  a  certification 
of  compliance  with  all  requirements  of 
the  AHJP  regulation  and  all  obligations 
committed  to  in  the  AHP  application. 
See  12  CFR  960.4(c)(9).  In  addition,  the 
proposed  rule  requires  the  applicant, 
the  sponsor  and  the  loan  fund  or  loan 
consortium,  not  just  the  applicant,  as  in 
the  Board's  existing  AHP  regulation,  to 
make  the  certification  in  the  AHP 
application.  This  change  is  prop>osed 
because  the  applicant,  the  sponsor  and 
the  loan  fund  or  loan  consortium  are  all 
subject  to  specific  requirements  under 
the  AHP  and  therefore  should  be 
required  to  certify  that  they  will  comply 
with  such  requirements. 

2.  Action  on  Applications 

As  discussed  above,  the  proposed  nile 
makes  a  major  change  in  the  Board's 
existing  AHP  regulation  by  taking  the 
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Board  out  of  the  approval  process  for 
AH?  applications.  Section  960.7(b)(1)  of 
the  proposed  rule  provides  that  each 
Bank  shall  review,  score  and  take  action 
on  an  AHP  application  pursuant  to  the 
requirements  contained  in  proposed 
§§960.8,  960.9  and  960.10,  and  shall 
notify  the  applicant  of  such  action  no 
later  than  60  calendar  days  after  the 
application  due  date  for  the  AHP 
funding  cycle.  Section  960.5(f)(1)  of  the 
existing  regulation  requires  the  Banks  to 
forward  to  the  Board  their 
recommended  applications  no  later  than 
30  days  after  each  offering  deadline.  See 
12  CFR  960.5(0(1).  Since  the  Banks 
would  have  greater  responsibilities  in 
the  approval  process  under  the 
proposed  rule,  the  30-day  period  is 
proposed  to  be  extended  to  60  calendar 
days. 

Section  960.7(b)(2)  of  the  proposed 
rule  provides  specifically  that  the  board 
of  directors  of  each  Bank  shall  have  the 
authority  to  approve  or  disapprove  AHP 
applications  received,  and  may  delegate 
such  authority  to  the  president  or  other 
senior  officers  of  the  Bank. 

Section  960.7(b)(3)  of  the  proposed 
rule  provides  that  within  30  calendar 
days  of  each  Bank's  approval  of  the  AHP 
applications  for  a  given  AHP  funding 
cycle,  the  Bank  shall  forward  to  the 
Board  a  summary  of  each  approved  AHP 
application.  The  summary  shall: 

(i)  Briefly  describe  the  project, 
including  the  applicant,  the  loan  fund 
or  loan  consortium,  if  applicable,  and 
the  sponsor — whether  nonprofit,  for- 
profit  or  public  agency,  the  type  of 
housing,  the  location,  the  long-term 
period  committed  to,  the  number  of 
housing  units  including  the  number  of 
units  affordable  for  very  low-,  low-  or 
moderate-income  households  or  for 
households  at  any  other  income  levels 
committed  to  in  the  AHP  application, 
the  development  cost,  other  financing 
sources,  and  special  needs  populations 
served; 

(ii)  State  the  reason  for  the  points 
awarded  under  each  of  the  Bank's 
scoring  criteria  for  the  project; 

(iii)  Indicate  whether  a  subsidized 
advance  or  direct  subsidy  was  approved 
by  the  Bank  for  the  project,  the  use  of 
such  funds,  and  the  amount  of  such 
funds  approved;  if  a  subsidized  advance 
was  approved,  the  summary  shall 
indicate  the  amount  of  the  advance,  the 
advance  rate,  the  amortization  schedule 
for  the  advance,  the  term  to  maturity, 
the  applicable  cost  of  funds,  and  the 
date  as  of  which  the  cost  of  funds  was 
determined; 

(iv)  Indicate  whether  the  project 
received  approval  in  a  prior  AHP 
funding  cycle,  or  whether  the  project  is 
an  extension,  expansion,  continuation 
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or  recoi  ifiguration  of  a  previously 
approvi  k1  AHP  project; 

(v)  D  (Scribe  how  the  project  will  be 
monito  'ed  and  by  what  entity; 

(vi)  I  escribe  the  legal  mechanisms  to 
be  usee  to  ensure  compliance  by  the 
project  with  the  long-term  requirement 
contain  id  in  §  960.5  of  the  proposed 
rule; 

(vii)  nclude  a  summary  in  chart  form 
showin  I  all  AHP  applications  received 
by  the  Bank  in  the  particular  AHP 
funding  cycle,  with  the  score  each 
applicaiion  received  for  each  scoring 
criterion,  and  the  total  score  received  by 
each  project;  and 

(viii)  nclude  any  other  information 
require^  1  by  the  Board. 

"The  I  oard  has  general  oversight 
respons  ibility  over  the  AHP  under 
section  10(j)  of  the  Act.  See  12  U.S.C. 
1430(j).  In  addition,  section  10(j)(12)(A) 
of  the  A  ct  requires  the  Board  to  monitor 
and  rep  art  annually  to  the  Congress  and 
the  Ad\  isory  Council  for  each  Bank  the 
support  of  low-income  housing  and 
commu  lity  development  by  the  Banks 
and  the  utilization  of  advances  for  these 
purpos<  s.  Id.  §  1430(}){12)(A).  Since  the 
Board  v  ould  no  longer  be  receiving  and 
approvi  tig  AHP  applications  under  the 
propos*  d  rule,  the  Board  would  no 
longer  1  ave  these  applications  as  a 
source  ( if  data  to  assist  the  Board  in 
exercis  ng  its  oversight  and  monitoring 
respons  ibilities  and  preparing  the 
annual  ■eport  to  the  Congress  and  the 
Advisoi  y  Councils.  Accordingly,  the 
Board  v  ill  need  the  Banks  to  provide 
this  adqitional  information  to  the  Board 
in  the  siimmary,  as  required  in  proposed 
§960.7())(3). 

F.  Requ  rements  For  Approval  of  AHP 
Applicc  tions 

1.  Gene  al 

Secti(  n  960.8(a)  of  the  proposed  rule 
provides  that  each  Bank  shall  evaluate 
the  AHP  applications  received  to 
determihe  if  they  satisfy  the  threshold 
criteria  In  proposed  §960.9.  All 
applicajions  that  meet  the  threshold 
criteria  phall  be  scored  pursuant  to  the 
criteria  contained  in  proposed  §  960.10 
as  set  forth  in  the  Bank's  approved  AHP 
implementation  plan. 

Section  960.8(b)  of  the  proposed  rule 
provided  that  the  Bank  shall  approve  the 
applicajions  in  descending  order 
startingjwith  the  highest  scoring 
application  until  the  total  AHP  funding 
amount  for  the  particular  funding  cycle, 
except  1 3r  any  amount  insufficient  to 
fund  th(  I  next  highest  scoring  project, 
has  beei  i  allocated.  The  Bank  also  may 
approv^  the  next  four  highest  scoring 
applications  as  alternates  and,  within 
one  yea  of  approval  by  the  Bank,  may 
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fund  such  alternates  if  any  previously 
committed  AHP  funds  become 
available. 

2.  Threshold  Criteria  for  Approval  of 
AHP  Applications 

Section  960.9  of  the  proposed  rule 
provides  that  an  AHP  application  must 
meet  all  of  the  threshold  criteria  set 
forth  in  a.  through  f.  below  in  order  to 
be  considered  for  scoring  under 
proposed  §  960.10  and  for  AHP  funding 
approval.  These  criteria  are  discussed  in 
detail  below. 

a.  Authorized  and  required  uses 
requirements.  The  AHP  application 
must  indicate  that  the  use  of  the 
subsidized  advance  or  direct  subsidy  set 
forth  mthe  AHP  application  for  the 
proposed  project  will  comply  with  the 
requirements  for  authorized  and 
required  uses  of  such  funds  contained 
in  proposed  §§  960.3,  960.4  and  960.5. 
See  proposed  §  960.9(a). 

This  proposed  provision  is  consistent 
with  the  intent  of  §  960.5(a)(1)  of  the 
Board's  existing  AHP  regulation.  See  12 
CFR  960.5(a)(1). 

b.  Fair  housing  law  requirements.  The 
AHP  application  must  indicate  that  the 
project  sponsor  will  comply  with  any 
applicable  fair  housing  law 
requirements  and  must  indicate  how  the 
sponso.-  proposes  to  affirmatively 
further  compliance  with  such 
requirements.  See  proposed  §  960.9(b). 

This  proposed  provision  is  consistent 
with  the  requirement  of  compliance 
with  fair  housing  laws  contained  in 
§  960.5(a)(2)(i)  of  the  Board's  existing 
AHP  regulation,  and  the  requirement 
under  existing  practice  that  applications 
indicate  how  the  sponsor  proposes  to 
affirmatively  further  such  compliance. 
Seel2CFR960.5(a)(2)(i). 

c.  The  twenty  percent  requirement 
and  alternatives.  Section  960.9(c)  of  the 
proposed  rule  incorporates  the  existing 
maximum  subsidy  limitation 
requirement  and  alternatives  contained 
in  §960.9  of  the  Board's  interim  rule, 
with  minor  changes  in  language  and  one 
substantive  modification  discussed 
below.  See  12  CFR  960.9  (58  FR  17968 
(April  7, 1993)).  The  20  percent 
requirement  and  the  alternatives 
discussed  below  implement  the 
maximum  subsidy  limitation 
requirement  contained  in  section 
10(j)(9)(F)  of  the  Act.  See  12  U.S.C. 
1430(j)(9)(F).  Since  the  20  percent 
requirement  or  an  alternative  must  be 
satisfied  by  all  AHP  applications  to 
avoid  over-subsidization  of  a  project,  it 
is  set  forth  as  a  threshold  requirement 

in  the  proposed  rule. 

(i)  Tne  twenty  percent  requirement. 
Section  960.9(c)(l)(i)  of  the  proposed 
rule  provides  generally  that  a  Bank  shall 


not  offer  subsidized  advances  or  direct 
subsidies  to  applicants  in  excess  of  that 
amount  needed  to  reduce  the  monthly 
housing  costs  for  income-eligible 
households,  as  committed  to  in  the  AHP 
application,  to  20  percent  of  the 
household's  gross  monthly  income  (the 
20  percent  requirement).  In  projects 
where  other  forms  of  federal,  state,  local 
or  private  subsidized  assistance  are 
being  used  in  conjunction  with  AHP 
subsidized  advances  or  direct  subsidies, 
the  total  amount  of  subsidized 
assistance,  including  funds  provided 
under  the  AHP,  shall  not  be  in  excess 
of  the  amount  needed  to  reduce  the 
monthly  housing  costs  for  the  income- 
eligible  households,  as  committed  to  in 
the  AHP  application,  to  20  percent  of 
the  household's  gross  monthly  income. 
Monthly  housing  costs  are  defined  in 
proposed  §  960.9(c)(l)(ii)  as: 

(1)  For  households  in  AHP-assisted 
owner-occupied  housing  imits, 
mortgage  principal  and  interest 
payments,  real  property  taxes, 
homeowners'  insurance,  a  reasonable 
estimate  of  utility  costs  excluding 
telephone  service,  and  for  households  in 
AHP-assisted  condominium, 
cooperative,  mutual  bousing  or  other 
housing  projects  involving  common 
ownership,  those  portions  of  any  regular 
operating  assessment  or  fee  allocated  for 
principal  and  interest  payments,  taxes, 
insurance  and  a  reasonable  estimate  of 
utilities  attributable  to  the  household's 
share  of  the  common  area  and/or  the 
individual  unit;  and 

(2)  For  households  in  AHP-assisted 
rental  housing  imits,  rent  payments,  and 
whefe  they  are  not  already  included  in 
rent  payments,  a  reasonable  estimate  of 
utility  costs  excluding  telephone 
service. 

Section  960.9(c)(l)(iii)  of  the 
proposed  rule  provides  that  a  household 
subject  to  the  20  percent  requirement  is 
required  to  meet  such  requirement  only 
at  the  time  it  initially  purchases  or 
occupies  a  unit. 

(ii)  Alternative  requirements.  Section 
960.9(c)(2)(i)  of  the  proposed  rule 
provides  that  the  20  percent 
requirement  shall  not  apply  where  a 
Bank  provides  subsidized  advances  or 
direct  subsidies  to  an  applicant  for  a 
rental  housing  project,  which  project 
also  receives  funds  from  a  federal  or 
state  rental  housing  program  that 
requires  qualifying  households  to  pay  as 
rent  a  certain  percentage  of  their 
monthly  income  or  a  designated 
amount,  provided  that  the  household 
meets  the  housing  payment 
requirements  of  the  other  program. 

Section  960.9(c)(2)(ii)(A)  ofthe 
proposed  rule  provides  that  the  20 
percent  requirement  shall  not  apply 


where  the  total  amount  of  AHP  funds 
provided  through  a  Bank  subsidized 
advance  or  direct  subsidy  used  to 
finance  rehabilitation  of  a  housing  unit 
by  a  very  low-income  household  that 
already  owns  and  occupies  the  housing 
unit  is  $10,000  or  less  per  such 
household.  In  addition,  proposed 
§960.9(c)(2)(ii)(B)  provides  that  the  20 
percent  requirement  shall  not  apply 
where  the  total  amount  of  AHP  funds 
provided  through  a  Bank  subsidized 
advance  or  direct  subsidy  used  to 
finance  the  purchase  of  a  housing  imit 
by  a  very  low-income  household  is 
$5,000  or  less  per  such  household.  This 
is  a  change  from  the  interim  rule  which 
permits  this  alternative  to  the  20  percent 
requirement  only  for  households  that 
are  above  the  threshold  income  level  for 
very  low-income  households  and  at  or  - 
below  the  income  level  to  qualify  as 
low-  or  moderate-income  households. 
The  Board  did  not  intend  to  exclude 
very  low-income  households  from 
taking  advantage  of  this  alternative 
when  it  adopted  the  interim  rule. 
Accordingly,  proposed 
§  960.9(c)(2)(ii)(B)  corrects  this  error. 

Section  960.9(c)(2)(iii)  ofthe 
proposed  rule  provides  that  the  20 
percent  requirement  shall  not  apply 
where  the  total  amount  of  AHP  funds 
provided  through  a  Bank  subsidized 
advance  or  direct  subsidy  used  to 
finance  rehabilitation  or  purchase  of  a 
housing  unit  by  a  low-  or  moderate- 
income  household  is  $5,000  or  less  per 
such  household. 

Section  960.9(c)(2)(iv)  ofthe  proposed 
rule  provides  that  the  20  percent 
requirement  shall  not  apply  where  a 
Bank  provides  subsidized  advances  or 
direct  subsidies  ultimately  benefiting  a 
household  with  an  income  at  or  below 
the  level  committed  to  in  the  AHP 
application,  which  is  participating  in  a 
self-help,  sweat  equity  or  similar 
housing  program.  Under  the  proposed 
rule,  the  household  is  required  to 
contribute  its  skilled  or  unskilled  labor 
valued  at  a  minimum  of  $2,000  per 
household.  The  household  must  work 
cooperatively  with  others  to  construct  or 
rehabilitate  housing  which  the 
household  or  other  program  participants 
are  purchasing  or  already  own  and 
occupy,  and  the  program  must  involve 
supervision  of  the  work  performed  by 
skilled  builders  or  rebabilitators. 

d.  Project  feasibility.  The  AHP 
application  must  indicate  that  the 
proposed  project  is  feasible.  This 
determination  must  be  based  on  an 
analysis  of  project  sources  and  uses  of 
funds,  project  multi-year  operating  pro 
formas  for  rental  housing  projects, 
projections  of  sales  and  prices  for 
owner-occupied  housing  units,  and 


local  market  conditions.  The  analysis 
must  show  that  the  project  is  financially 
viable  and  likely  to  be  completed  within 
a  reasonable  period  of  time,  and  is  likely 
to  operate  or  sell  and  remain  affordable 
to  the  designated  income-eligible 
households  over  the  long-term  period 
committed  to  in  the  AHP  application. 
See  proposed  §  960.9(d). 

A  feasibility  requirement  also  is 
contained  in  §  960.5(a)(2)(ii)  ofthe 
Board's  existing  AHP  regulation.  See  12 
CFR  960.5(a)(2)(ii). 

e.  Qualifications  of  sponsor.  The  AHP 
application  must  indicate  that  the 
sponsor  has  the  qualifications  and 
ability  to  perform  its  responsibilities  as 
committed  to  in  the  AHP  application. 
See  proposed  §  960.9(e). 

This  proposed  provision  is  not 
included  as  a  threshold  requirement  in 
the  Board's  existing  AHP  regulation, 
although  it  is  required  under  the 
regulation  to  be  included  by  an 
applicant  in  its  AHP  application.  See  12 
CFR  960.4(c)(4).  The  Board  believes  that 
this  provision  should  be  included  as  a 
threshold  requirement,  since  a  project 
should  not  be  funded  if  the  sponsor 
lacks  the  qualifications  and  ability  to 
undertake  the  project. 

f.  Creditworthiness  of  applicant. 
Consistent  with  the  Board's  existing 
AHP  regulation.  §  960.9(f)  ofthe 
proposed  rule  provides  that  the 
applicant  must  have  the  ability  to 
qualify  for  an  advance  from  the  Bank  to 
fund  the  project  described  in  the  AHP 
application.  See  12  CFR  960.5(a)(2)(iii). 

The  Board's  existing  AHP  regulation 
also  includes  as  a  threshold  requirement 
the  ability  of  the  project  to  begin  using 
Bank  assistance  within  12  months.  See 
12  CFR  960.5(a)(2)(iv).  Since  this 
involves  the  use  of  funds  after  a  project 
has  been  approved  for  funding,  it  does 
not  belong  as  a  threshold  requirement 
and  has  been  omitted  in  this  section  of 
the  proposed  rule.  The  requirements 
under  the  proposed  rule  for  use  of  funds 
under  the  AHP  within  a  reasonable 
period  of  time  after  approval  of  the 
application  are  discussed  below  in  the 
use  and  verification  section. 

Finally,  it  has  been  suggested  that  a 
threshold  criterion  should  be  added 
requiring  that  the  project  costs  set  forth 
in  the  AHP  application  are  reasonable 
and  appropriate  for  the  type  and 
location  oi  the  housing. 

Section  10(j)(9)(F)  ofthe  Act  requires 
the  Board  to  establish  maximum 
subsidy  limitations  under  the  AHP.  12 
U.S.C.  1430(j)(9)(F).  Section  10(j)(9)(D) 
of  the  Act  also  requires  the  Board  to 
ensure  that  a  preponderance  of 
assistance  provided  under  the  AHP  is 
ultimately  received  by  low-  and 
moderate-income  households.  Id. 
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Section  1430(j)(9)(D).  Requiring  that 
project  costs  be  reasonable  is  one  way 
of  controlling  the  amount  of  AHP 
subsidies  that  fund  a  project  in  order  to 
keep  the  project  from  being  over- 
subsidized,  and  to  ensure  that  a 
preponderance  of  the  funds  are  being 
received  by  the  ultimate  households  by 
lowering  their  housing  costs  and  not 
providing  undue  benefit  to  the 
intermediaries  in  the  development 
process. 

A  project  costs  requirement  is  not 
explicitly  prescribed  in  the  threshold 
requirements  under  the  Board's  existing 
AHP  regulation,  although  some  Banks 
do  currently  review  project  costs  to 
determine  if  they  are  reasonable  under 
the  feasibility  requirement  in  the 
existing  regulation.  See  12  CFR 
960.5(a)(2)(ii).  The  feasibility 
requirement  as  defined  in  the  proposed 
rule  would  not  incorporate  a  project 
costs  limit  requirement. 

The  Board  specifically  requests 
comments  on  how  the  Banks  currently 
deal  with  applications  with  excessive 
project  costs,  whether  the  project  costs 
option  discussed  above  should  be 
required  as  a  threshold  criterion  in 
approving  AHP  applications,  and  how 
such  a  requirement  could  be 
implemented  by  the  Banks. 

3.  Scoring  of  AHP  Applications 

Section  960.10(a)  of  the  proposed  rule 
provides  that  the  Bank  shall  score  AHP 
applications  that  satisfy  all  of  the 
threshold  criteria  in  proposed  §  960.9 
according  to  the  scoring  methodology 
set  forth  in  proposed  §  960.10,  which 
shall  be  included  in  the  Bank's 
approved  AHP  implementation  plan. 
Section  960.10  of  the  proposed  rule 
modiHes  the  existing  scoring 
methodology,  and  the  Board  specifically 
requests  comments  on  this  proposed 
new  scoring  methodology. 

a.  Priority  treatment  and  scoring. 
Section  960.10(b)  of  the  proposed  rule 
provides  that  each  application  is  first 
evaluated  to  determine  if  it  will  receive 
priority  treatment.  The  Board's  existing 
AHP  regulation  contains  seven 
priorities:  Homeownership  projects; 
rental  projects;  projects  using 
government  properties;  projects  with  a 
non-profit  or  public  agency  sponsor; 
projects  promoting  empowerment; 
homeless  housing  projects;  and  projects 
meeting  a  Bank  priority.  Under  the 
existing  AHP  regulation,  an  application 
must  meet  at  least  three  of  the  seven 
priorities  to  receive  priority  treatment. 
The  proposed  rule  would  contain  only 
five  priorities.  The  proposed  rule  would 
eliminate  the  priorities  for 
homeownership  and  rental  properties 
because  a  project  must  be  either  a  rental 
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or  hon'  eownership  project  in  order  to 
qualify  for  AHP  funding.  The  proposed 
rule  w(  (uld  replace  the  empowerment 
and  ho  meless  housing  priorities  with  a 
priorit; '  for  "special  needs"  housing.  In 
additic  n,  the  proposed  rule  would  add 
a  new  )riority  for  projects  promoting 
econoi  lie  mobility. 

Und  sr  §  960.10(b)  of  the  proposed 
rule,  fc  r  purposes  of  determining 
priorit;  r,  an  application  can  receive  a 
maxim  um  of  eight  points  for  each  of  the 
five  pr  ority  categories  described  below. 
A  Ban!  in  its  AHP  implementation  plan 
shall  define  more  specifically  each  of 
the  fiv^  priority  categories  and  explain 
specifi  :;aily  how  points  will  be  awarded 
for  sat!  sfying  each  category.  An 
applia  ition  will  be  deemed  to  meet  a 
particular  priority  category  if  it  is 
awarded  at  least  four  points  for  that 
prioriti  category.  Applications  meeting 
at  leasl  two  priority  categories  shall 
receive  priority  treatment. 

Section  960.10(c)  of  the  proposed  rule 
provides  that  applications  that  qualify 
for  sucn  priority  treatment  shall  be 
scored  before  applications  that  do  not 
quali^  for  priority  treatment.  The 
applici  itions  that  do  not  qualify  for 
priorit  r  treatment  will  not  be  scored 
unless  there  are  insufficient  priority 
treatm  tnt  applications  to  utilize  the 
total  A  iP  funding  amount  for  the 
fundin  ;  cycle.  Under  the  proposed  rule, 
the  tot  il  points  available  for  the 
priorit  es  would  be  increased  from  25  to 
40.  Se<tion  960.10(d)  of  the  proposed 
rule  pi  ovides  that  the  Bank  shall  total 
the  po  nts  received  by  each  applicant 
for  pui  poses  of  determining  priority  for 
all  of  t  le  five  priority  categories  and 
shall  a  ivard  40  points  to  the 
applic  ition(s)  that  receive  the  highest 
numb<  r  of  total  points,  and  the 
remair  ing  application  scores  shall  be 
adjusti  d  and  awarded  points  on  a 
declin  ng  scale  basis. 

TheJRve  priority  categories  are  set 
forth  nslow. 

(1)  government-owned  properties. 
Applications  for  projects  that  finance 
the  purchase  or  rehabilitation  of 
housir  g  owned  or  held  by  the  United 
States  Government  or  any  agency  or 
instrui  nentality  of  the  United  States, 
includ  ing  but  not  limited  to  HUD,  the 
RTC,  Farmers  Home  Adrhinistration, 
Veterans  Administration,  Federal 
National  Mortgage  Association,  or 
Federal  Home  Loan  Mortgage 
Corporation.  (See  proposed 
§960.i0(d)(l).) 

(2)  Monprofit  or  state  or  local 
government  sponsored  projects. 
Applications  for  projects  that  finance 
the  puk'chase.  construction  or 

rehabi  itation  of  housing  sponsored  by  a 
nonpr  )fit  organization,  a  state  or 
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political  subdivision  of  a  state,  a  local 
housing  authority  or  a  state  housing 
finance  agency.  (See  proposed 
§  960.10(d)(2).) 

(3)  Special  needs  projects. 
Applications  for  projects  that  address 
special  needs,  which  shall  be  defined  by 
the  Bank  in  its  AHP  implementation 
plan,  which  special  needs  may  include 
but  are  not  limited  to: 

(i)  Empowering  the  households  or 
residents  through  programs  such  as 
resident  management  of  the  property, 
self-help  housing,  homesteading,  and 
sweat  equity; 

(ii)  Providing  housing  for  special 
needs  populations  such  as  homeless 
persons,  abused  or  battered  persons, 
persons  with  AIDS,  mentally  or 
physically  disabled  persons,  or  persons 
with  substance  abuse  problems; 

(iii)  Providing  housmg  in  rural  areas 
or  areas  targeted  by  local,  state  or 
federal  governments  for  community 
development  or  revitalization  through 
the  development  of  affordable  housing 
or  economic  investment;  or 

(iv)  Providing  housing  with  special 
services  to  meet  the  needs  of  low-  or 
moderate-income  households  including, 
but  not  limited  to,  child  care,  job 
training,  medical  care,  substance  abuse 
programs,  independent  living  skill 
training,  and  rental  household  and 
homeowner  household  counseling.  (See 
proposed  §  960.10(d)(3).) 

In  defining  the  special  needs  priority 
in  its  AHP  implementation  plan,  a  Bank 
is  not  required  to  include  all  of  the 
special  needs  listed  as  examples  above. 
Rather,  a  Bank  may  be  selective  in 
giving  priority  to  some  special  needs 
and  not  others  in  devising  its  scoring 
system.  In  addition,  the  Bank  may  select 
other  special  needs  not  listed  as 
examples  above  if  the  special  needs 
chosen  are  similar  in  nature  to  such 
examples. 

(4)  District  Bank  priority. 
Applications  for  projects  that  meet  one 
or  more  priorities  recommended  by  the 
Bank's  Advisory  Council  and  adopted 
by  the  Bank's  board  of  directors  that 
each  address  a  housing  need  in  the 
Bank's  district  and  are  consistent  with 
the  purposes  of  this  part.  The  Bank  shall 
describe  in  its  AHP  implementation 
plan  how  the  points  for  the  priority  or 
priorities  will  be  distributed.  (See 
proposed  §  960.10(d)(4).) 

(5)  Economic  mobility  priority. 
Applications  for  projects  that  provide 
housing  for  low-  or  moderate-income 
households  that  move  from  low-  or 
moderate-income  neighborhoods  or 
housing  projects  to  neighborhoods, 
mixed-income  buildings  or  owner- 
occupied  housing  developments  in 
which  at  least  50  percent  of  the 


households  have  incomes  above  the 
median  income  for  the  area,  as 
published  by  the  U.S.  Department  of 
Housing  and  Urban  Development.  (See 
proposed  §  960.10(d)(5).) 

b.  Scoring  for  objectives.  The  Board's 
existing  AHP  regulation  contains  the 
following  "objectives"  scoring  criteria: 
Targeting;  long-term  retention; 
effectiveness;  community  involvement; 
commimity  stability;  and  innovation. 
The  proposed  rule  makes  long-term 
retention  a  threshold  criteria  and  adds 
a  new  objective  called  "applicant 
participation."  A  description  of  this 
new  objective  and  the  other  criteria  are 
set  forth  below. 

c.  Scoring  for  targeting  objective. 
Section  960.10(e)  of  the  proposed  rule 
provides  that  an  application  can  receive 
a  maximiun  of  20  points  for  the 
targeting  objective  category.  This  is  an 
increase  from  15  points  under  the 
existing  regulation.  The  proposed  rule 
provides  that  the  Bank  shall  award 
points  to  applications  based  on  the 
extent  to  which  the  project(s)  serve(s) 
the  greatest  percentage  of  very  low-, 
low-  and  moderate-income  households, 
in  that  priority  order.  In  the  alternative, 
if  a  weighted-average  scoring 
methodology  is  provided  in  the  Bank's 
AHP  implementation  plan,  the  Bank 
shall  award  points  to  an  application 
based  on  the  extent  to  which  the  project 
has  the  lowest  weighted-average  income 
determined  by  multiplying  the 
percentage  of  units  reserved  for 
households  at  certain  income  levels  by 
those  incomes  expressed  as  a  percentage 
of  median  income,  and  adding  the 
totals.  Applications  shall  be  scored 
relative  to  each  other  with  the 
maximum  number  of  points  allowable 
awarded  to  the  application(s)  that  best 
achieve(s)  the  targeting  objective,  and 
the  remaining  application  scores  shall 
be  adjusted  and  awarded  points  on  a 
declining  scale  basis.  However,  owner- 
occupied  housing  projects  shall  be 
scored  as  one  group  and  rental  housing 
projects  shall  be  scored  as  a  separate     ' 
group. 

d.  Scoring  for  other  objectives.  Section 
960.10(f)  of  the  proposed  rule  sets  forth 
five  other  objectives  categories  for 
scoring  AHP  applications.  The  proposed 
rule  requires  the  Bank  in  its  Alff 
implementation  plan  to  define  more 
specifically  each  of  the  five  other 
objectives  categories  and  explain 
specifically  how  points  will  be  awarded 
for  satisfying  each  category.  For  each 
category,  the  Bank  shall  award  the 
maximum  number  of  points  allowable 
for  such  category  to  the  application(s) 
that  best  achieve(s)  the  objective,  and 
the  remaining  application  scores  shall 
be  adjusted  and  awarded  points  on  a 


declining  scale  basis.  The  five  other 
objectives  categories  are  set  forth  below. 

(1)  AHP  subsidy  per  unit.  An 
application  can  receive  a  maximum  of 
10  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  the  project 
proposes  to  use  the  least  amount  of  AHP 
subsidy  per  AHP-subsidized  unit. 
Projects  should  be  scored  relative  to 
each  other;  however,  owner-occupied 
housing  projects  shall  be  scored  as  one 
group  and  rental  housing  projects  shall 
be  scored  as  a  separate  group.  This 
scoring  criterion  may  not  include  a 
leveraging  criterion  whereby  the 
application  is  scored  based  on  the 
percentage  of  the  project's  total 
development  cost  that  is  to  be  financed 
with  the  AHP  subsidy.  This  replaces  the 
effectiveness  criterion  that  can  receive  a 
maximimi  of  15  points  in  the  existing 
scoring  methodology. 

(2)  Applicant  participation.  An 
application  can  receive  a  maximum  of 
five  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  the  project 
involves  participation  by  applicants 
other  than  the  receipt  of  a  subsidized 
advance  or  direct  subsidy  imder  the 
AHP.  Such  participation  can  be 
financial  or  non-financial,  including  but 
not  limited  to  debt  or  equity  financing 
of  the  project,  grants  to  the  project, 
applicant  involvement  on  the  boards  of 
nonprofit  sponsors,  and  applicant 
provision  of  technical  assistance  to  the 
nonprofit  sponsors  for  the  project.  This 
is  a  new  scoring  criterion. 

(3)  Community  involvement.  An 
application  can  receive  a  maximum  of 
10  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  there  is 
demonstrated  support  for  the  project  by 
local  community  organizations  and 
individuals  other  than  as  project 
sponsors,  such  as  through  the 
commitment  by  such  organizations  and 
individuals  of  funds,  goods  and 
services,  and  volunteer  labor.  The  Banks 
should  not  award  points  for  this 
category  based  solely  on  the  number  of 
letters  of  support  received  for  the 
project. 

(4)  Community  stability.  An 
application  can  receive  a  maximum  of 
10  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  the  project(s) 
maximize(s)  community  stability,  such 
as  by:  committing  to  maintain  a  greater 
long-term  period  pursuant  to  §960.5; 
revitalizing  vacant  or  abandoned 
properties  or  being  integrally  part  of  a 
neighborhood  stabilization  plan,  if  such 
revitalization  or  stabilization  is  not 
identified  as  a  special  needs  category  by 


the  Bank  pursuant  to  §  960.10(d)(3)(iii): 
and  not  displacing  low-  or  moderate- 
income  households,  or  if  such 
displacement  will  occur,  indicating  how 
such  households  will  be  assisted  to 
minimize  the  impact  of  such 
displacement. 

(5)  Innovation.  An  application  can 
receive  a  maximum  of  five  points  for 
this  category.  This  is  a  reduction  from 
10  points  under  the  existing  regulation. 
The  Bank  shall  award  points  to 
applications  based  on  the  extent  to 
which  the  project(s)  involve(s)  a 
particularly  new  or  unusual  approach, 
either  financial  or  non-financial,  for 
meeting  the  requirements  of  this  part. 

G.  Modifications  ofApprovet^AHP 
Applications 

Section  960.11(a)  of  the  proposed  rule 
provides  that  an  applicant  that  seeks  a 
modification  of  an  approved  AHP 
application  before  completion  and 
occupancy  of  the  project  must  submit  a 
request  for  such  modification  in  writing 
to  the  Bank  for  review  and  approval.  A 
modification  is  any  change  that  afTects 
or  could  potentially  affect  the  material 
facts  under  which  the  application  was 
originally  evaluated  and  scored. 
Modifications  are  changes  in  the 
specifics  of  an  application  such  as 
requests  for  additional  AHP  subsidy  or 
changes  in  approved  income  targeting. 

Section  960.11(b)  of  the  proposed  rule 
provides  that  a  request  for  a 
modification  of  an  approved  AHP 
application  must  include,  at  a 
minimum: 

1.  A  description  of  how  the  proposed 
modification  differs  from  the  original 
application; 

2.  The  reason  for  the  proposed 
modification;  and 

3.  Any  other  information  that  the 
Bank  determines  is  necessary  to  review 
the  proposed  modification. 

Section  960.11(c)(1)  of  the  proposed 
rule  provides  that  the  Bank  shall  review 
the  request  for  modification,  shall  re- 
score  the  application  as  proposed  to  be 
modified  according  to  the  scoring 
criteria  used  in  the  AHP  funding  cycle 
in  which  the  application  was  originally 
approved,  and  may  approve  such 
request  if  the  following  factors  are 
satisfied: 

1.  The  project  as  proposed  to  be 
modified  continues  to  meet  all  of  the 
requirements  of  this  part;  and 

2.  The  project  as  proposed  to  be 
modified  continues  to  score  high 
enough  that  it  would  have  been 
approved  in  its  AHP  funding  cycle. 

Section  960.11(c)(2)  of  the  proposed 
rule  provides  that  if  the  application 
does  not  satisfy  the  requirements  in 
paragraph  (c}(l},  the  Bank  in  its 


1336 


discretion  may  approve  the  request  for 
modification  if  the  reason  for  the 
modification  is  due  to  circumstances 
outside  the  control  of  the  applicant  or 
sponsor. 

Section  960.11(d)  of  the  proposed  rule 
provides  that  the  Bank  shall  forward  to 
the  Board  a  detailed  summary  of  any 
modification  of  an  AHP  application 
approved  by  the  Bank,  including  how 
the  Bank  re-scored  the  project,  within 
30  calendar  days  of  the  approval  of  such 
modification. 

H.  Use,  Calculation  and  Verification  at 
Initial  Disbursement  of  AHP  Subsidized 
Advances  or  Direct  Subsidies 

1.  Use  of  Subsidized  Advances  or  Direct 
Subsidies  Within  Reasonable  Period  of 
Time  and  Verification  of  Reasonable 
Progress 

As  discussed  above,  the  threshold 
requirement  in  the  Board's  existing  AHP 
regulation  that  the  project  have  the 
ability  to  begin  using  Bank  assistance 
within  12  months  is  omitted  as  a 
threshold  requirement  in  the  proposed 
rule.  See  12  CFR  960.5(a)(2)(iv).  In 
addition,  setting  a  fixed  period  of  12 
months  may  not  be  appropriate  in  all 
cases,  because  what  is  a  reasonable 
period  of  time  will  vary  from  project  to 
project  depending  on  the  type  of  project 
and  the  circumstances  of  the  project. 
However,  llie  Board  does  believe  that 
funds  received  under  the  AHP  should 
be  used  within  a  reasonable  period  of 
time  after  approval  of  an  AHP 
application.  Because  what  is  a 
reasonable  period  of  time  is  so  project 
specific,  the  Board  believes  that  the 
determination  of  such  periods  should  be 
left  to  the  discretion  of  the  Banks. 

Accordingly,  §  960.12(a)  of  the 
proposed  rule  provides  that  the  Bank 
shall  in  its  AHP  implementation  plan 
identify  what  constitutes  reasonable 
progress  by  the  sponsor  towards  using 
subsidized  advances  or  direct  subsidies 
within  a  reasonable  period  of  time  after 
the  approval  of  an  AHP  application  for 
different  types  of  projects,  and  explain 
how  it  intends  to  verify  such  reasonable 
progress. 

Section  960.12(b)  of  the  proposed  rule 
provides  that  the  sponsor  must 
■-^    demonstrate  that  reasonable  progress  is 
being  made  towards  using  the  requested 
funds  within  a  reasonable  period  of  time 
after  approval  of  the  AHP  application, 
as  determined  by  the  Bank. 

Section  960.12(c)  of  the  proposed  rule 
provides  that  the  Bank  shall  verify  the 
efforts  of  the  sponsor  to  determine 
whether  it  has  satisfied  the  requirement 
in  paragraph  (b). 

Section  960.1 2(d)  of  the  proposed  rule 
provides  that  if  the  sponsor  fails  to 
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satisfy  the  requirement  in  paragraph  (b), 
the  Bank  shall  cancel  the  AHP  award, 
and  shall  not  disburse  any  subsidized 
advances  or  direct  subsidies  through  the 
applicanj  to  the  sponsor,  and  the  full 
amount  of  any  previously  disbursed 
subsidized  advances  or  direct  subsidies 
shall  be  ibtumed  to  the  Bank. 

2.  Caloil  ttion  of  AHP  Subsidy 

The  B(  ard  is  considering  adopting 
rules  on  i  he  calculation  of  AHP 
subsidies  for  subsidized  advances  and 
specifica  ly  requests  comments  oa  the 
followinj  proposals.  Under 
considen  tion  is  whether  AHP 
applicatipn  approvals  should  commit  to 
provide  i  dollar  amount  of  subsidy,  or 
should  commit  to  make  a  subsidized 
advance  kt  a  specific  interest  rate. 
Another  bossibility  is  that  the  Bank  can 
select  onja  case-by-case  basis  to  do  one 
or  the  otner  or  both  but  the  choice  must 
be  specified  in  its  approval.  The  rule 
could  reauire  the  Bank's  AHP 
implemejitation  plan  to  describe  the 
Bank's  piocedures  in  this  area. 

The  Bdard  specifically  requests 
comments  as  to  whether  an  AHP 
approvalishould  commit  to  provide  a 
specific  aollar  amount  of  subsidy  for  a 
subsidiz^  advance.  If  interest  rates  rise 
after  the  approval,  should  the  interest 
rate  on  the  subsidized  advance  be 
increase(  so  that  the  present  value  of 
the  amou  nt  needed  to  subsidize  the 
reductioi  i  in  interest  rate  is  equal  to  the 
subsidy « mount  originally  approved? 
Should  t  le  applicant  be  given  the 
option  ol  either  reducing  the  principal 
amount  <  f  the  loan  and  keeping  the 
originall;  ■  requested  interest  rate 
imchang  id,  or  increasing  the  interest 
rate  on  ti  e  loan  and  keeping  the 
principa  amount  of  the  loan 
unchang  id?  If  interest  rates  fall  after  the 
approval  should  the  specific  dollar 
amount  of  approved  subsidy  stay  the 
same,  or  be  adjusted? 

Altemj  lively,  if  the  AHP  approval 
commits  to  make  a  subsidi2»d  loan  at  a 
specifieci  interest  rate,  then  a  number  of 
issues  are  raised.  First,  should  the 
amount  of  the  subsidy  to  be  charged 
against  tie  AHP  fund  be  calculated  at 
the  time  the  application  is  approved,  or 
at  the  time  of  disbursement.  If  the 
calculation  is  not  done  at  the  time  the 
application  is  approved  but  is  done  at 
the  time  pf  funding  and  interest  rates 
have  fallf  n  since  the  approval,  the 
amount  of  the  subsidy  provided  to 
subsidiz^  the  advance  would  decrease 
and  the  amount  of  subsidy  charged 
against  tae  AHP  fund  would  decrease.  If 
the  calauation  is  done  at  the  time  of 
funding  |nd  interest  rates  have  risen 
since  tha  approval,  the  amount  of  the 
subsidy  Provided  to  subsidize  the 
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advance  would  increase  and  the  amount 
of  subsidy  charged  against  the  AHP 
fund  would  increase.  If  the  increase  in 
subsidy  is  permitted  to  be  charged 
against  the  AHP  fimd.  should  there  be 
any  limits  on  the  amount  of  increase  in 
subsidy?  If  the  amount  that  could  be 
charged  against  the  AHP  fund  could  be 
increased  without  limit,  these  charges 
could  reduce  the  amount  of  funds 
available  for  future  cycles  of  AHP 
funding.  One  option  would  be  to  put  an 
upper  limit,  for  example  a  specified 
number  of  basis  points,  as  the  maximum 
amount  by  which  additional  AHP  funds 
would  be  provided  to  cover  the  interest 
rate  increase.  Another  option  would  be 
to  approve  the  amount  of  the  subsidy  as 
well  as  the  interest  rate  on  the  advance 
at  the  time  the  advance  is  approved  and 
permit  the  subsidy  to  be  increased  up  to 
a  specified  amount.  Another  issue  is 
whether  funds  from  future  AHP  funding 
cycles  should  be  used  to  pay  for 
increased  subsidies  due  to  interest  rate 
increases.  The  Board  specifically 
requests  comments  on  these  options. 
"The  Board  is  concerned  about  the 
calculation  of  subsidies  where  non- 
amortizing  subsidized  advances  are 
used  by  members  to  fund  amortizing 
AHP  loans  from  members  to  sponsors. 
Since  principal  is  repaid  on  a  different 
schedule  for  amortizing  loans  than  non- 
amortizing  loons,  the  Banks  must  adjust 
their  subsidy  calculation  methodologies 
to  ensure  that  they  have  properly 
adjusted  for  these  differences.  As  AHP 
principal  is  repaid  to  a  member  but  not 
repaid  to  the  Bank,  the  benefit  of  these 
subsidized  funds  may  not  be  passed  on 
to  the  ultimate  borrower,  as  required  in 
section  10{j)(9)(E)  of  the  Act.  See  12 
U.S.C.  1430(j)(9)(E).  Without  proper 
adjustment  for  differences  in  the  cash 
flows  for  an  amortizing  loan  and  an 
interest-only  advance,  the  amount  of 
subsidy  actually  received  by  a  project 
will  be  less  than  the  amount  incurred  by 
the  Bank  as  an  AHP  expense.  The  Board 
specifically  requests  comments  as  to 
whether  an  amortizing  advance 
structure  is  required  to  assure  that  the 
subsidy  amount  incurred  by  the  Bank  as 
an  AHP  expense  matches  the  amount  of 
the  subsidy  actually  received  by  a 
sponsor.  In  addition,  the  Board  requests 
comments  as  to  whether  there  are 
alternative  appropriate  methods  to  deal 
with  the  discrepancy  in  the  subsidy 
amounts  where  such  advances  are  used 
to  fund  amortizing  loans. 

3.  Verification  at  Initial  Disbursement  of 
Subsidized  Advances  or  Direct 
Subsidies 

Section  960.13  of  the  proposed  rule 
provides  that  at  the  time  of  initial 
disbursement  of  a  subsidized  advance  or 
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a  direct  subsidy  by  a  Bank  for  an 
approved  AHP  application,  the  Bank 
shall  verify  in  writing  that  the  project 
complies  with  all  applicable 
requirements  contained  in  proposed 
§960.9  and  all  obligations  committed  to 
in  the  approved  AM*  application.  The 
Bank  shall  verify  the  amount  of  subsidy 
being  provided  in  connection  with  the 
application  and  being  charged  against 
the  AHP  fund.  The  Bank  shall  include 
in  its  AHP  implementation  plan  its 
verification  procedures  for  such 
purposes. 

/.  Monitoring  Requirements 

Section  960.14  of  the  proposed  rule 
sets  forth  the  requirements  for 
monitoring  AHP-assisted  housing 
projects.  Section  960.14  is  intended  to 
implement  the  statutory  requirement  of 
section  10(j)(9)(C)  of  the  Act,  which 
provides  that  the  Board's  regulations 
shall  ensure  that  advances  made  under 
the  AHP  be  used  only  to  assist  projects 
for  which  adequate  long-term 
monitoring  is  available.  See  12  U.S.C 
1430(j)(9)(C). 

The  Board's  existing  AHP  regulation 
provides  that  each  Bank  must  monitor 
housing  projects  funded  through  its 
AHP.  See  12  CFR  960.7(b).  Section 
960.14(a)  of  the  proposed  rule  carries 
forward  this  requirement,  and 
§  960.14(e)  through  (h)  of  the  proposed 
rule  sets  forth  the  specific  monitoring 
requirements  for  the  Banks,  which  are 
discussed  further  below.  Section 
960.14(b)  of  the  proposed  rule  provides 
that  each  Bank  shall  include  in  its  AHP 
implementation  plan  an  explanation  of 
how  it  intends  to  meet  the  monitoring 
requirements  of  §960.14  of  the 
proposed  rule. 

Under  §  960.14(c)  of  the  proposed 
rule,  a  Ba:;k  may  contract  with  an 
applicant,  a  state  housing  finance 
agency,  or  another  entity  to  perform  the 
tasks  required  to  carry  out  the  Bank's 
monitoring  responsibilities;  however, 
the  Bank  remains  ultimately  responsible 
for  meeting  the  monitoring  requirements 
set  forth  in  §  960.14  (e)  through  (h)  of 
the  proposed  rule.  Thus,  a  Bank  may 
decide  in  its  monitoring  plan  that 
applicants  will  have  no  long-term 
monitoring  responsibilities. 
Alternatively,  the  Bank  may  decide  to 
require  applicants  to  perform  long-term 
monitoring  as  a  condition  of  approval  of 
an  AHP  award,  or  the  Bank  may 
determine  what  entity  has  the 
responsibility  for  monitoring  on  a 
project-by-project  basis. 

1.  Applicant  Monitoring  of  Construction 
or  Rehabilitation 

Section  960.14(d)  of  the  proposed  rule 
adds  a  new  requirement  that  if  a 


subsidized  advance  or  direct  subsidy  is 
used  to  finance  construction  or 
rehabilitation  of  a  project,  the  Bank 
shall  require  the  applicant  to  monitor 
the  constructi(Hi  or  rehabilitation  until 
completion,  aiKi  to  make  progress 
reports  to  the  Bank.  Where  an  applicant 
finances  construction  or  rehabilitation, 
the  applicant  usually  monitors  the 
progress  of  the  project  in  connection 
with  approving  di^ursements  of  funds 
to  the  borrower.  Therefore,  the  Board 
believes  that  where  an  applicant  uses  a 
subsidized  advance  or  direct  subsidy  to 
make  loans  for  construction  or 
rehabilitation  of  an  AHP-assisted 
project,  the  applicant  is  in  the  best 
position  to  monitor  the  progress  of  such 
construction  or  rehabilitation  and  to 
make  progress  reports  to  the  Bank. 

2.  Bank  Monitoring  Requirements 

Section  960.14  (e)  through  (h)  of  the 
proposed  rule  sets  forth  the  specific 
aspects  of  an  AHP  project  that  a  Bank 
is  required  to  monitor.  Section  960.14(e) 
of  the  proposed  rule  sets  for  the 
monitoring  responsibilities  that  are 
long-term  in  nature,  as  required  by 
section  10(j)(9)(C)  of  the  Act.  See  12 
U.S.C  1430(j)(9)(C).  SecUon  960.14(0 
and  (h)  of  the  proposed  rule  sets  forth 
the  short-term  monitMing 
responsibilities  for  compliance  with  the 
special  needs  and  economic  mobility 
priorities.  Section  960.14(g)  sets  forth 
the  monitoring  responsibilities  for  the 
District  Bank  priority  or  priorities, 
which  may  or  may  not  be  long-term, 
depending  on  the  nature  of  the  priority 
selected  by  the  Bank. 

a.  Monitoring  of  long-term 
requirements.  Section  960.14(e)  of  the 
proposed  rule  sets  forth  the 
requirements  for  monitoring  the  kmg- 
term  requirements  for  owner-occupied 
and  rental  housing  projects  assisted 
imder  the  AHP. 

(i)  Owner-occupied  bousing  units. 
Section  960.14(eXl)(i)  of  the  proposed 
rile  provides  that  at  the  time  a 
household  enters  into  a  purchase 
contract  for  an  AHP-essisted  housing 
unit  or  by  the  closing  on  the  financing 
for  such  unit,  or  at  thie  time  a  household 
that  already  owns  the  housing  unit 
receives  a  commitment  of  a  loan  or  a 
grant  pursuant  to  the  AHP,  the  Bank  or 
its  designee  shall  obtain  a  certification 
from  the  sponsor  that  the  household  has 
an  income  at  or  below  the  level 
committed  to  in  the  AHP  application. 

Section  960.14(eKlMii)(A)  of  the 
proposed  rule  provides  that  during  the 
required  long-term  period  applicable  to 
an  owner-occupied  housing  unit 
assisted  by  a  grant  provided  under  the 
AHP,  the  Bank  or  its  designee  shall 
monitor  the  unit  to  determine  whether 


it  has  been  sold  to  a  hottsefaold  with  an 
income  that  exceeds  the  level 
committed  to  in  the  AHP  application. 

The  Board  requests  comments  on  two 
proposed  options  for  implementing  this 
requirement.  These  options  incorporate 
the  use  of  sampling  to  monitor  AHP- 
assisted  projects.  "ITie  Board  recognizes 
that  as  the  number  of  AHP-assisted 
projects  in  existence  grows,  the  costs  of 
monitoring  these  projects  may  place  an  ' 
undue  financial  burden  on  the  Banks 
and  the  AHP.  Monitoring  AHP-assisted 
projects  on  a  sample  basis  may  be  one 
way  to  minimize  the  costs  of  monitoring 
while  continuing  to  meet  the  monitoring 
requirements  of  the  AcL 

Section  960.14(e)(l)(ii)(B)  of  the 
proposed  rule  proposes  that  monitoring 
shall  include,  but  is  not  limited  to, 
periodic  review  of  relevant  reports  or 
certifications  obtained  from  the  sponsor, 
including  any  reports  or  certifications 
received  pursuant  to  §9(>0.15(c)(l)(ii)  of 
the  proposed  rule  and,  at  least  on  a 
sample  basis,  periodic  review  of  land 
title  records  at  intervals  determined  by 
the  Bank,  based  on  the  amount  of  funds 
received  by  the  project  pursuant  to  the 
AHP,  the  type  and  complexity  of  the 
project,  or  other  factors  deemed  relevant 
by  the  Bank. 

An  alternative  option  would  be  to 
require  that  the  Bank  only  would  have 
to  review  land  title  records  on  a  sample 
basis,  as  determined  by  the  Bank. 

(ii)  Rental  housing  projects.  Section 
960.14(e)(2)(i)  of  the  proposed  rule 
provides  that  the  Bank  shall  require  an 
AHP-assisted  rental  housing  project  to 
be  subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism  which 
requires  that  upon  sale  of  the  project 
prior  to  the  end  of  the  long-term  period 
during  which  the  project's  rental  units, 
or  portion  thereof,  must  remain 
affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  level  committed  to  in  the  AHP 
application,  the  Bank  or  its  designee 
must  receive  notice  of  the  sale,  and: 

(1)  The  project's  rental  units,  or 
portion  thereof,  must  continue  to  be 
affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application  for  the  remainder  of  the 
long-term  p>eriod  committed  to  in  the 
AHP  application,  and  the  purchaser 
agrees  to  be  subject  to  the  same 
restrictions  on  resale  that  applied  to  the 
seller  or 

(2)  If  the  purchaser  does  not  satisfy 
the  requirements  in  (1)  abore,  and  if  the 
Bank  provided  a  direct  subsidy  to  the 
applicant  which  was  passed  on  as  a 
grant  to  the  seller,  the  seller  must  repay 
a  pro  rata  portion  of  the  grant  to  the 
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applicant,  as  provided  in  §  960.16(d)(1) 
of  the  proposed  rule;  or 

(3)  It  the  purchaser  does  not  satisfy 
the  requirements  in  (1)  above,  and  if  the 
BanJc  provided  a  subsidized  advance  to 
the  applicant  which  in  turn  provided  a 
below  market  rate  loan  to  the  seller, 
then  the  provisions  of  §  960.16(d)(2) 
shall  apply. 

Section  960.14(e){2)(ii)  of  the 
proposed  rule  provides  that  upon  initial 
full  occupancy  of  the  imits  in  an  AHP- 
assisted  rental  housing  project  or  one 
year  after  initial  disbursement  of  the 
subsidized  advance  or  direct  subsidy, 
whichever  occurs  first,  the  Bank  or  its 
designee  shall  obtain  a  certification 
from  the  sponsor  or  the  owner  that  the 
project's  units,  or  portion  thereof,  are 
an'ordable  for  and  occupied  by 
households  with  incomes  at  initial 
occupancy  at  or  below  the  levels 
committed  to  in  the  AHP  application. 

Section  960.14(e)(2)(iii)(Ayof  the 
proposed  rule  provides  that  during  the 
long-term  period  for  which  the  units,  or 
portion  thereof,  of  a  rental  housing 
project  must  remain  aH^ordable  for  and 
occupied  by  households  with  incomes 
at  or  below  the  levels  committed  to  in 
the  AHP  application,  the  Bank  or  its 
designee  shall  monitor  the  project  to     , 
determine  whether  the  project's  units, 
or  portion  thereof,  remain  affordable  for 
and  occupied  by  households  with 
incomes  at  or  below  the  levels 
committed  to  in  the  AHP  application. 
The  Board  requests  comments  on 
several  options  for  implementing  this 
requirement. 

Section  960.14(e)(2)(iii)(B)  of  the 
proposed  rule  proposes  that  monitoring 
shall  include,  but  is  not  limited  to, 
periodic  review  of  relevant  household 
income  and  rent  reports  or  certifications 
obtained  from  the  sponsor  or  the  owner 
and,  at  least  on  a  sample  basis,  periodic 
inspections  of  the  project  at  intervals  to 
be  determined  by  the  Bank,  based  on  the 
amount  of  AHP  assistance  received  by 
the  project,  the  type  and  complexity  of 
the  project,  and  other  factors  deemed 
relevant  by  the  Bank. 

Another  option  would  be  that  where 
funds  other  than  funds  provided  under 
the  AHP  are  the  predominant  source  of 
financing  for  an  AHP-assisted  rental 
housing  project  and  the  monitoring 
activities  of  such  other  funding  source 
are  sufficient  to  determine  the  project's 
compliance  with  the  requirements  of  the 
AHP,  as  committed  to  in  the  AHP 
application,  the  monitoring  requirement 
would  be  deemed  to  be  fulfilled. 
However,  if  the  monitoring  activities  of 
such  other  funding  source  are  not 
sufficient  to  determine  the  project's 
compliance  with  the  requirements  of  the 
AHP,  as  committed  to  in  the  AHP 


applicition,  the  Bank  would  be  required 
to  monitor  the  project  by  conducting 
inspections,  at  least  on  a  sample  basis, 
as  deteimined  by  the  Bank,  based  on  the 
amount  of  the  funds  received  by  the 
project  under  the  AHP,  the  type  and 
complexity  of  the  project,  or  other 
factorsldeemed  relevant  by  the  Bank.  In 
the  alternative,  if  the  monitoring 
activities  of  such  other  funding  source 
are  notisufficient  to  determine  the 
projectjs  compliance  with  the 
requir*nents  of  the  AHP,  as  committed 
to  in  thje  AHP  application,  could  the 
Bank  rily  on  monitoring  activities  of  the 
predominant  funding  source  as  long  as 
it  is  monitoring  for  compliance  with 
requironents  that  are  substantially 
similar  to  the  AHP  reouirements? 

The  Board  specifically  requests 
commaits  on  how  random  sampling 
could  Ue  used  to  monitor  AHP-assisted 
rental  Housing  projects  to  determine 
whether,  during  the  long-term  period 
committed  to  in  the  AHP  application, 
the  project's  units  continue  to  be 
affordable  for  and  occupied  by 
househblds  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
applicaition.  For  example,  sampling 
could  involve  monitoring  a  portion  of 
AHP-a!  sisted  rental  projects  at  fixed 
interva  s.  The  sampling  method  could 
be  devi  »d  so  that  each  project  is 
monito  -ed  at  least  once  during  the  long- 
term  p<  riod  committed  to  in  the  AHP 
applies  tion.  Alternatively,  the  sampling 
methoc  might  be  structured  so  that 
some,  l|ut  not  all,  AHP-assisted  rental 
project*  are  monitored  during  the  long- 
term  pffliod  committed  to  in  the  AHP 
application. 

The  ^ct  requires  that  the  AHP 
regulation  must  ensure  that  the  AHP 
will  be  used  only  to  assist  projects  for 
which  adequate  long-term  monitoring  is 
availab  e  to  guarantee  that  affordability 
standai  ds  and  other  requirements  of  the 
Act  are  satisfied.  See  12  U.S.C. 
1430(j)l  9)(C).  The  Board  requests 
comma  its  as  to  whether  it  is 
approp:  iate  to  interpret  this  requirement 
in  a  ma  mer  that  permits  monitoring  to 
be  don(  by  sampling  that  could  result  in 
some  A  fiP-assisted  rental  projects  not 
being  n  onitored  during  the  long-term 
period  (:ommitted  to  in  the  AHP 
application.  In  addition,  the  Board 
specifioally  requests  comments  on 
whethet'  there  are  sampling  techniques 
that'wokild  ensure  that  each  project  is 
monitored  in  satisfaction  of  the 
monitoring  requirement  in  the  Act. 

b.  Monitoring  of  special  needs 
projects.  Section  960.14(f)  of  the 
propossd  rule  sets  forth  the 
require;  nents  for  monitoring  a  project 
that  coi  units  to  meet  a  special  need 
pursua:  t  to  proposed  §  960.10(d)(3), 


either  through  providing  units  for 
persons  with  a  special  need  or  through 
providing  a  special  service  to  occupants, 
as  defined  in  the  Bank's  AHP 
implementation  plan.  If  an  applicant 
commits  to  fiind  a  project  that  provides 
owner-occupied  or  rental  housing  units 
for  persons  with  a  special  need,  as 
defined  in  the  Bank's  AHP 
implementation  plan,  §  960.14(f)(1)  of 
the  proposed  rule  requires  the  Bank  or 
its  designee  to  obtain  a  certification 
from  the  sponsor  or  the  owner  upon 
completion  and  occupancy  of  the 
project  that  the  project's  units,  or 
portion  thereof,  are  occupied  by  persons 
with  such  special  need. 

If  an  applicant  in  its  AHP  application 
commits  to  fund  a  project  that  will 
provide  a  continuing  special  service  to 
its  occupants,  as  defined  in  the  Bank's 
AHP  implementation  plan,  such  as 
child  care,  job  training,  medical  care,  or 
other  services  designed  to  meet  the 
special  needs  of  occupants^  then 
§960.14(0(1)  of  the  proposed  rule 
provides  that  the  Bank  or  its  designee 
shall  obtain  a  certification  from  the 
sponsor  or  owner  upon  completion  and 
occupancy  of  the  project  that  the  special 
service  is  being  provided  to  the 
occupants,  as  committed  to  in  the  AHP 
application. 

Section  960.14(0(2)  of  the  proposed 
rule  provides  that,  where  an  applicant 
in  its  AHP  application  commits  to  fund 
a  housing  project  that  will  provide  a 
continuing  special  service,  the  Bank  or 
its  designee  shall  monitor  the  project,  as 
determined  by  the  Bank  in  its  AHP 
implementation  plan,  for  at  Jeast  one 
year  from  the  date  of  initial  full 
occupancy  of  the  project  to  verify  that 
the  special  service  continues  to  be 
provided  to  the  occupants,  as 
committed  to  in  the  AHP  application. 

c.  Monitoring  of  District  Bank  priority 
or  priorities.  Section  960.14(g)  of  the 
proposed  rule  sets  forth  the  requirement 
for  monitoring  compliance  with  the 
District  Bank  priority  or  priorities 
established  pursuant  to  proposed 

§  960.10(d)(4).  Section  960.14(g)(1)  of 
the  proposed  rule  provides  that  if  an 
applicant  in  its  AHP  application 
commits  to  fund  a  project  that  meets  a 
District  Bank  priority  or  priorities,  the 
Bank  or  its  designee  shall  monitor  the 
project  to  verify  that  it  continues  to 
meet  the  priority  or  priorities.  Section 
960.14(g)(2)  of  the  proposed  rule 
provides  that  the  Bank  shall  set  forth  in 
its  AHP  implementation  plan  the 
nature,  frequency  and  duration  for 
monitoring  compliance  with  the  District 
Bank  priority  or  priorities. 

d.  Monitoring  of  economic  mobility 
priority.  Section  960.14(h)  of  the 
proposed  rule  sets  forth  the  requirement 
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for  monitoring  compliance  with  the 
economic  mobility  priority  set  forth 
under  §  960.5(d)(5)  of  the  proposed  rule. 
Section  960.14(h)  provides  that  if  an 
applicant  in  its  AHP  application 
commits  to  fund  a  project  that  meets  the 
requirements  of  §  960.5(d)(5),  the  Bank 
or  its  designee  shall  obtain  a 
certification  from  the  sponsor  or  the 
owner  upon  completion  and  full 
occupancy  of  the  project,  as  required 
under  §  960.15(c)(4),  that  the  sponsor  or 
the  owner  has  met  such  requirements, 
as  committed  to  in  the  AHP  application. 

/.  Reporting  Requirements 

Section  960.15  of  the  proposed  rule 
sets  forth  the  reporting  requirements  for 
the  Banks,  the  applicants,  and  the 
sponsors  or  owners  of  AHP-assisted 
projects.  Section  960.15(a)  of  the 
proposed  rule  provides  that  each  Bank 
shall  provide  accurate  and  timely 
reports  and  documentation  to,  and  in 
the  format  requested  by,  the  Board 
concerning  the  Bank's  AHP,  as  the 
Board  may  from  time  to  time  require. 
See  12  CFR  960.6(a). 

1.  Applicant  Reporting  Requirements 

Section  960.15(b)(1)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board's  existing  AHP  regulation  that 
each  Bank  shall  require  an  applicant 
receiving  a  subsidized  advance  or  direct 
subsidy  to  report  at  least  annually  to  the 
Bank  on  the  manner  in  which  it  has 
used  the  funds,  with  such  reports 
continuing  until  the  funds  have  been 
fully  disbursed  by  the  applicant.  See  12 
CFR  960.6(b). 

The  proposed  rule  eliminates  the 
requirement  in  the  Board's  existing  AHP 
regulation  that  the  applicant  certify  that 
the  AHP  subsidy  has  been  passed 
through  to  the  borrower  and  continues 
to  be  used  for  approved  purposes 
because,  as  discussed  previously  in  the 
section  on  monitoring  requirements, 
under  the  proposed  rule  applicants  are 
not  required  to  monitor  the  use  of  a 
subsidy  in  AHP-assisted  projects,  except 
during  the  period  when  a  subsidized 
advance  or  direct  subsidy  is  used  to 
finance  construction  or  rehabilitation  of 
a  project  or  where  the  applicant  has 
agreed  to  undertake  monitoring.  See  12 
CFR  960.6(c). 

Section  960.15(b)(2)  of  the  proposed 
rule  adds  a  new  requirement  that  if 
subsidized  advances  or  direct  subsidies 
are  used  to  finance  construction  or 
rehabilitation  of  an  AHP-assisted 
project,  the  Bank  shall  require  the 
applicant  to  report  to  the  Bank  at 
reasonable  intervals  determined  by  the 
Bank,  and  described  in  the  Bank's  AHP 
implementation  plan,  on  the  progress  of 
the  construction  or  rehabilitation,  until 


completion.  This  reporting  requirement 
coincides  with  the  requirement  in 
§  960.14(d)  of  the  proposed  rule  that  the 
Bank  shall  require  the  applicant  to 
monitor  the  construction  or 
rehabilitation  of  an  AHP-assisted  project 
and  make  progress  reports  to  the  Bank 
where  AHP  subsidized  advances  or 
direct  subsidies  are  used  to  finance  such 
construction  or  rehabilitation. 

2.  Sponsor  and  Owner  Reporting 
Requirements 

Section  960.15(c)  of  the  proposed  rule 
sets  forth  the  reporting  requirements  for 
sponsors  and  owners.  These 
requirements  coincide  with  the 
monitoring  requirements  set  forth  in 
§  960.14(e)  through  (h)  of  the  proposed 
rule.  Section  960.15(c)(l)(i)  of  the 
proposed  rule  provides  that  where  a 
subsidized  advance  or  direct  subsidy  is 
used  to  finance  the  purchase  of  an 
owner-occupied  housing  unit,  the  Bank 
shall  require  the  sponsor  to  certify  at  the 
time  a  household  enters  into  a  purchase 
contract  for  such  unit  or  at  the  closing 
on  the  financing  for  such  unit  that  the 
unit  has  been  sold  to  a  household  with 
an  income  at  or  below  the  level 
committed  to  in  the  AHP  application. 
Where  a  subsidized  advance  or  direct 
subsidy  is  used  to  finance  the 
rehabilitation  of  an  owner-occupied 
housing  unit,  the  Bank  shall  require  the 
sponsor  to  certify  at  the  time  a  loan  or 
grant  is  committed  to  fund  such 
rehabilitation  that  the  household  that 
owns  and  occupies  the  unit  has  an 
income  at  or  below  the  level  committed 
to  in  the  AHP  appHcation. 

Section  960.15(cMl)(ii)  of  the 
proposed  rule  provides  that  if  an  owner- 
occupied  housing  unit  assisted  by  a 
grant  provided  imder  the  AHP  is  not 
subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism 
restricting  transfer  of  ownership  to  a 
household  with  an  income  at  or  below 
the  level  committed  to  in  the  AHP 
application,  the  Bank  shall  require  the 
sponsor  to  report  to  the  Bank  or  its 
designee,  at  least  annually  for  the 
required  long-term  period,  the  number 
of  any  such  units  that  are  sold  to 
households  whose  incomes  exceed  the 
level  committed  to  in  the  AHP 
application,  and  to  certify  to  the  Bank 
that  it  is  continuing  to  satisfy  its 
commitment  pursuant  to  its  legally 
binding  agreement  with  the  Bank. 

Section  960.15(c)(2)  of  the  proposed 
rule  provides  that  the  Bank  shall  require 
the  sponsor  or  the  owner  to  certify  upon 
initial  full  occupancy  of  the  units  in  an 
AHP-assisted  rental  housing  project,  but 
no  later  than  one  year  after  initial 
disbursement  of  the  subsidized  advance 
or  direct  subsidy,  and  annually 


thereafter,  that  the  project's  units,  or 
portion  thereof,  are  affordable  for  and 
occupied  by  households  with  incomes 
at  or  below  the  levels  committed  to  in 
the  AHP  application. 

Section  960.15(cM3)  of  the  proposed 
rule  provides  that  if  an  applicant  in  its 
AHP  application  commits  to  fuiul  a 
project  that  will  provide  housing  units 
for  persons  with  a  special  need,  or  will 
provide  a  continuing  special  service  to 
occupants  pursuant  to  §  960.10(dM3)  of 
the  proposed  rule,  the  Bank  shall 
require  the  sponsor  or  the  owner  to 
certify  upon  completion  and  full 
occupancy  of  the  project  that  the 
project's  units,  or  porti<n  thereof,  are 
occupied  by  persons  with  such  special 
needs  or  that  a  special  advice  is  beii^ 
provided  to  occupants,  as  committed  to 
in  the  AHP  application. 

Section  960.15(c)(4)  of  the  proposed 
rule  provides  that  if  an  applicant  in  its 
AHP  application  commits  to  fund  a 
housing  project  that  meets  the 
requirements  of  the  economic  mobility 
priority  under  §  960.10(d)(5)  of  the 
proposed  rule,  the  Bank  shall  require 
the  sponsor  or  the  owner  to  certify  upon 
completion  and  full  occupancy  of  the 
project  that  the  sponsor  or  owner  has 
met  such  requirements,  as  committed  to 
in  the  AHP  appUcation. 

Section  960.15(d)  of  the  proposed  rule 
provides  that  each  Bank  shall  require 
applicants  or  sponsors  to  provide  such 
other  reports  to  the  Bank,  in  addition  to 
the  reports  and  documentation  required 
by  §  960.15  of  the  proposed  rule,  as  the 
Bank  deems  necessary  in  order  to  fulfill 
its  monitoring  obligations  under 
§  960.14  of  the  proposed  rule. 

K.  Corrective  and  Remedial  Actions  for 
Fraud  or  Non-Compliance  With  AHP 
Requirements 

Section  10(j)  of  the  Act  is  silent  on 
what  specific  corrective  and  remedial 
actions  should  be  imposed  when  there 
is  fraud  or  non-compliance  with  the 
requirements  of  the  AHP.  See  12  U.S.C. 
1430(j).  Accordingly,  the  Board  has  the 
discretion  to  determine,  as  a  matter  of 
policy,  what  those  requirements  should 
be. 

The  Board's  existing  AHP  regulation 
provides  that,  where  funds  provided 
under  the  AHP  will  not  be  or  are  no 
longer  being  used  for  their  approved 
purposes,  the  amount  of  committed  but 
unused  subsidy  or  improperly  used 
subsidy  shall  be  recovered  and  made 
available  by  the  Bank  for  hiture  AHP 
projects.  See  12  CFR  960.8(a).  The 
existing  regulation  requires  the  Bank,  in 
recapturing  such  funds,  to  take  any  or 
all  of  the  following  actions,  without 
limitation  on  other  remedies,  in  its 
discretion: 
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a.  Reprice  the  advance  at  the  interest 
rate  charged  to  members  on  non- 
subsidized  advances  of  comparable  type 
and  maturity  at  the  time  of  the  original 
advance; 

b.  Call  the  advance; 

c.  Assess  a  prepayment  fee;  or 

d.  Require  uie  member  to  reimburse 
the  Bank  for  the  amount  of  the  unused 
or  improperly  used  subsidy  on  the 
advance  or  other  assistance. 

Id.  §  960.8(b).  In  addition,  some  Banks 
have  adopted  procedures  that  require  a 
direct  subsidy  to  be  converted  to  an 
advance  if  the  project  is  foimd  to  be  in 
non-compliance  with  the  requirements 
of  the  AHP  regulation. 

A  number  of  concerns  have  been 
raised  about  this  recapture  requirement. 
First,  it  may  not  be  equitable  to  require 
the  applicant  to  reimburse  the  Bank 
when  it  is  the  sponsor  that  is  in  non- 
compliance with  the  AHP  requirements. 
Second,  requiring  recapture  of  the  AHP 
subsidy  could  in  some  situations  result 
in  the  applicant  having  to  foreclose 
against  a  property  in  order  to  recover 
the  funds  to  repay  an  advance  to  the 
Bank,  thereby  eUminating  affordable 
housing  units  even  when  only  a  few  of 
the  units  in  the  project  may  be  out  of 
compliance  with  AHP  requirements. 

In  short,  it  has  become  clear  through 
the  operation  of  the  AHP  that  the 
recapture  remedy  may  not  be  the 
appropriate  remedial  action  in  all 
circumstances.  Other  less  severe 
remedial  actions  may  be  more 
appropriate  depending  on  the  nature  of 
the  non-compliance  that  has  occurred. 
In  addition,  \he  remedial  actions  should 
be  directed  only  at  the  parties  that  are 
in  non-compliance.  Accordingly,  the 
proposed  rule  contains  provisions  that 
tailor  the  remedial  actions  required  to 
the  nature  of  the  non-compliance  and 
the  party  committing  the  non- 
compliance, which  are  discussed  further 
below. 

1.  Fraud  or  Willful  Non-Compliance 

Fraud  and  willful  non-compliance  are 
the  most  extreme  examples  of  non- 
compliance with  the  AHP  requirements. 
Accordingly,  the  proposed  rule  applies 
the  most  severe  remedial  actions — 
exclusion  or  suspension  from  future 
participation  in  the  AHP  and  recovery 
of  the  full  amount  of  the  AHP  subsidy — 
to  parties  that  have  committed  fraud  or 
are  in  willful  non-compliance  with 
•espect  to  the  AHP  requirements. 

Specifically.  §  960.16(a)(1)  of  the 
proposed  rule  provides  that  in  the  event 
}f  an  applicant's,  sponsor's  or  owner's 
Taud  with  respect  to  the  AHP 
■equirements,  the  Bank  shall  exclude 
he  applicant,  sponsor  or  owner, 
■espectively,  on  a  permanent  basis,  from 
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future  p  irticipation  in  the  AHP.  In  the 
event  of  an  applicant's,  sponsor's  or 
owner^jwillful  non-compliance  with 
the  AHP  requirements,  the  Bank  shall 
suspend!  the  applicant,  sponsor  or 
owner,  i^spectively,  at  least  on  a 
temporary  basis,  from  future 
participition  in  the  AHP  during  the 
period  s  ich  willful  non-compliance 
continui  s,  and  may  exclude  such  party 
permani  ntly  from  future  participation 
in  the  A  W.  The  Board  specifically 
requests  comments  as  to  whether  the 
Banks  slould  be  able  to  determine 
whethen  fraud  or  willful  non- 
compliafice  has  occurred,  or  whether 
such  de^rmination  should  be  made  by 
the  Boaijd,  or  by  either  the  Bank  or  the 
Board.   I 

In  addition,  §960.16(a)(2]  of  the 
proposed  rule  provides  that  in  the  event 
of  an  applicant's  fraud  or  willful  non- 
compliance with  respect  to  the  AHP 
requirements,  the  Bank  shall  recover 
from  the  applicant  the  full  amount  of 
the  AHP  subsidy  provided  to  the 
project. 

Sectioki  960.16(a)(3)(i)  of  the  proposed 
rule  pro  ddes  that  in  the  event  of  a 
sponsor  s  or  ov^rner's  fraud  or  willful 
non-corf  pliance  with  respect  to  the 
AHP  requirements,  the  full  amount  of 
the  AHF  subsidy  shall  be  recovered 
from  th«  sponsor  or  owner  by  the 
applicai  t  and  returned  to  the  Bank  or, 
if  previqusly  agreed  to  by  the  Bank, 
shall  be  [recovered  by  the  Bank  from  the 
sponsorjor  owner.  If  efforts  to  recover 
the  AHP  subsidy  from  the  sponsor  or 
owner  are  unsuccessful,  the  applicant 
shall  n™  be  liable  for  such  funds. 

In  order  to  be  able  to  implement  this 
recaptuie  requirement,  the  applicant  is 
requireq,  under  proposed 
§  960.lq(a)(3)(ii),  to  have  in  place  either: 
egally  binding  agreement  or 
:ally  enforceable  mechanism 
its  it  to  recover  these  funds 


(DA 
other  1 
that  pe: 
from  th 

(2)  If 
agreem^ 


sponsor  or  owner;  or 
e  Bank  agrees  and  such  an 
t  is  legally  enforceable,  a  three- 
party  agreement  that  includes  the  Bank, 
the  sponsor  or  owner  and  the  applicant 
that  perjnits  the  Bank  to  recover  these 
funds  frpm  the  sponsor  or  owner. 

Sectidn  960.16(a)(4)  of  the  proposed 
rule  provides  that  the  Board  in  its 
discretion  may  grant  a  waiver  of  any 
required  remedial  actions  under  this 
paragraih  (a)  upon  written  request  by 
the  Bank,  applicant,  sponsor  or  owmer. 

2.  Othei  Types  of  Non-Compliance 

Non-<  ompliance  by  a  party  with  the 
AHP  re<  uirements,  such  as  due  to 
inadver  ent  errors  by  such  party  or 
changes  in  circumstances  that  are 
outside  such  party's  control,  does  not 
warrant  imposition  of  the  most  severe 
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remedial  actions  since  the  party  lacked 
the  intent  to  violate  such  requirements. 
In  addition,  in  many  such  cases,  the 
non-compliance  can  be  rectified  within 
a  reasonable  period  of  time. 

Accordingly,  §  960.16(b)  of  the 
proposed  rule  provides  that  in  the  event 
of  inadvertent  non-compliance  by  an 
applicant,  sponsor  or  owner,  the  Bank 
shall  provide  such  party  with  a 
reasonable  period  of  time  in  which  to 
take  reasonable  efforts,  pursuant  to  a 
compliance  plan  approved  by  the  Bank, 
to  remedy  the  non-compliance.  The 
Bank  in  its  discretion  may  exclude  such 
party  from  participation  in  the  AHP 
while  it  is  under  a  compliance  plan,  or 
in  its  discretion  may  require  the 
applicant  to  increase  the  long-term 
period  committed  to  in  its  AHP 
application  for  the  project  by  the 
amount  of  time  the  project  has  been  in 
non-compliance. 

Section  960.16(b)  of  the  proposed  rule 
further  provides  that  if  the  applicant, 
sponsor  or  owner  takes  no  reasonable 
efforts  to  comply  with  the  compliance 
plan,  then  such  party  is  in  willful  non- 
compliance with  the  requirements  of 
this  part  and  is  subject  to  the  remedial 
actions  contained  in  paragraph  (a)  of 
this  section.  If  the  applicant,  sponsor  or 
owner  takes  reasonable  efforts  pursuant 
to  the  compliance  plan  to  remedy  the 
non-compliance  under  paragraph  (b) 
and  such  efforts  are  unsuccesshil,  the 
applicant,  sponsor  or  owner  would  be 
subject  to  the  remedial  actions  for  fraud 
or  willful  non-compliance,  but  may 
apply  to  the  Bank  for  a  waiver  of  any 
such  required  remedial  actions.  The 
Bank  shall  report  to  the  Board  in  v»n'iting 
on  any  waivers  approved  pursuant  to 
paragraph  (b)  within  30  calendar  days  of 
such  approval. 

3.  Sale  of  AHP-assisted  Owner- 
Occupied  Housing  Unit  to  Income- 
Ineligible  Household 

a.  Recapture  requirement.  Section 
960.16(c)  of  the  proposed  rule  provides 
generally  that  in  the  event  that  a 
household  sells  its  AHP-assisted  owmer- 
occupied  housing  unit  to  a  household 
whose  income  exceeds  the  level 
committed  to  in  the  AHP  application 
prior  to  the  end  of  the  required  long- 
term  period,  then: 

(i)  If  the  Bank  provided  a  direct 
subsidy  to  the  applicant  which  was 
passed  on  as  a  grant  to  the  seller,  the 
Bank  shall  require  the  seller  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts,  of  the  grant  received  by  such 
seller.  The  amount  to  be  repaid  shall  be 
reduced  for  every  year  the  seller  owned 
the  unit,  to  be  repaid  from  any  net  gain 
from  the  sale  of  the  unit  after  deduction 
for  sales  expenses,  and  to  be  returned  to 


the  Bank.  The  proposed  rule  provides, 
however,  that  the  Bank  in  its  discretion 
may  waive  such  requirement  if  the 
imposition  of  such  requirement  will 
cause  undue  hardship  on  the  seller,  as 
defrned  by  the  Bank  in  its  AHP 
implementation  plan;  or 

(li)  If  the  Bank  provided  a  subsidized 
advance  to  the  applicant  and  the 
applicant  provided  a  below  market  rate 
loan  to  the  seller,  then  the  applicant 
shall  either  repay  to  the  Bank  that 
portion  of  the  advance  used  to  make  the 
loan  to  the  seller  or  the  Bank  shall 
convert  that  portion  of  the  advance  used 
to  make  the  loan  to  the  seller  to  a  market 
rate  advance  with  an  interest  rate  equal 
to  the  market  rate  of  interest  at  the  time 
the  advance  was  made,  and  any  unused 
AHP  subsidy  which  had  been  set  aside 
by  the  Bank  to  subsidize  that  portion  of 
the  advance  used  to  make  the  loan  to 
the  seller  shall  be  made  available  by  the 
Bank  for  additional  AHP  projects. 

b.  Exception  to  recapture  requirement. 
Section  960.16(c)(3)  of  the  proposed 
rule  provides  that  the  recapture 
requirements  described  above  shall  not 
apply  provided  the  sponsor,  pursuant  to 
a  legally  binding  agreement  with  the 
Bank,  assists  another  household  with  an 
income  at  or  below  the  level  committed 
to  in  the  AHP  application  in  the  manner 
originally  committed  to  in  the  AHP 
application. 

"This  alternative  approach  is  discussed 
in  greater  detail  above  under  the 
monitoring  section. 

4.  Sale  of  AHP- Assisted  Rental  Housing 
Project 

Section  960.16(d)  of  the  proposed  rule 
provides  that  in  the  event  that  the 
owner  of  an  AHP-assisted  rental 
housing  project  sells  the  project  prior  to 
the  end  of  the  long-term  period  during 
which  the  project's  rental  units,  or 
portion  thereof,  must  remain  affordable 
for  and  occupied  by  households  with 
incomes  at  or  'oelow  the  levels 
committed  to  in  the  AHP  application, 
and  the  purchaser  does  not  agree  to 
maintain  the  project  according  to  such 
commitments  and  to  be  subject  to  the 
same  restrictions  on  resale  that  applied 
to  the  seller,  then: 

(i)  If  the  Bank  provided  a  direct 
subsidy  to  the  applicant  which  was 
passed  on  as  a  grant  to  the  seller,  the 
Bank  shall  require  the  seller  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts,  of  the  grant  received  by  such 
seller,  reduced  for  every  year  the  seller 
owned  the  ujiit,  to  be  repaid  frt>m  any 
net  gain  &t>m  the  sale  of  the  project  after 
deduction  for  sales  expenses,  and  to  be 
returned  to  the  Bank,  except  that  the 
Bank  in  its  discretion  may  waive  such 
requirement  if  the  imposition  of  such 


requirement  will  cause  undue  hardship 
on  the  seller,  as  defined  by  the  Bank  in 
its  AHP  implementation  plan;  or 

(ii)  If  the  Bank  provided  a  subsidized 
advance  to  the  applicant  and  the 
applicant  provided  a  below  market  rate 
loan  to  the  seller,  then  the  applicant 
shall  either  repay  the  advance  to  the 
Bank  or  the  Bank  shall  convert  the 
advance  to  a  market  rate  advance  with 
an  interest  rate  equal  to  the  market  rate 
of  interest  at  the  time  the  advance  was 
made,  and  any  unused  AHP  subsidy 
which  had  been  set  aside  by  the  Bank 
to  subsidize  the  advance  shall  be  made 
available  by  the  Bank  for  additional 
AHP  projects. 

L.  AHP  Applications  Involving  Loan 
Funds  and  Loan  Consortia 

Section  960.17  of  the  proposed  rule 
sets  forth  specific  requirements 
governing  the  use  of  loans  and  grants 
received  by  loan  funds  and  loan 
consortia  pursuant  to  the  AHP.  The 
Board's  existing  AHP  regulation  does 
not  address  specifically  the  use  of  loans 
or  grants  by  loan  funds  or  loan  consortia 
pursuant  to  the  AHP.  See  12  CFR  part 
960.  However,  the  Board  has  adopted 
policy  guidelines  for  the  Banks 
governing  the  award  of  subsidized 
advances  and  direct  subsidies  to 
applicants  that  then  make  loans  or 
grants  to  loan  funds  and  loan  consortia 
(poHcy  guidelines).  See  Board 
Resolution  No.  93-54,  June  23, 1993. 
The  provisions  in  §960.17  of  the 
proposed  rule,  if  adopted  in  final  form 
by  the  Board,  would  incorporate  the 
policy  guidelines,  with  some 
modifications. 

Section  960.17(a)(1)  of  the  proposed 
rule  provides  generally  that  an  applicant 
may  use  a  subsidized  advance  or  a 
direct  subsidy  to  make  a  loan  or  a  grant 
to  a  loan  fund  or  loan  consortium. 
Section  960.17(a)(2)  of  the  proposed 
rule  provides  that  AHP  applications 
involving  the  use  of  loans  or  grants  by 
loan  funds  or  loan  consortia  are 
governed  by  the  provisions  of  part  960, 
except  as  provided  in  §960.17  of  the 
proposed  rule. 

Section  960.17(b)  of  the  proposed  rule 
provides  that  the  requirements  for 
approval  of  an  AHP  application  that 
proposes  to  use  subsidized  advances  or 
direct  subsidies  to  make  a  loan  or  a 
grant  to  a  loan  fund  or  loan  consortium 
are  the  same  as  the  requirements  for 
approval  applicable  to  all  other  AHP 
applications  under  §  960.8  of  the 
proposed  rule,  except  that  an  AHP 
application  that  involves  a  loan  fund  or 
loan  consortium  will  be  scored  on  the 
criteria  that  the  loan  fund  or  loan 
consortium  proposes  to  use  to  select 
projects  that  will  ultimately  receive  a 


loan  or  grant  from  the  loan  fund  or  loan 
consortium  that  is  subsidized  by  the 
AHP. 

This  provision  is  intended  to  address 
the  fact  that  loan  funds  and  loan 
consortia  do  not  have  specific  proposed 
projects  in  place  at  the  time  they  apply 
for  funds  under  the  AHP.  Section 
960.17(b)(1)  of  the  proposed  rule 
therefore  requires  the  Banks  to  score 
AHP  applications  involving  loan  funds 
or  loan  consortia  based  on  the  criteria 
that  the  loan  fund  or  loan  consortium 
commits  to  use  when  selecting  the 
projects  it  will  fund.  This  provision 
carries  forward  a  requirement  of  the 
Board's  existing  policy  guidelines. 

In  addition,  §960.1 7(b)(2)  of  the 
proposed  rule  provides  that  the  Bank 
shall  review  and  shall  require  the 
applicant  to  review  each  new  rental 
housing  project  funded  by  a  loan  fund 
or  loan  consortium  prior  to  disbursing  a 
loan  or  grant  to  ensure  that  the  project 
meets  the  threshold  requirements  of 
§  960.9  of  the  proposed  rule  and  the 
project  selection  criteria  committed  to 
in  the  approved  AHP  appUcation. 

This  is  a  change  from  the  provision  in 
the  Board's  existing  poHcy  guidelines 
that  requires  the  Bank  and  the  applicant 
to  review  both  nental  and  owner- 
occupied  housing  projects  prior  to 
funding  by  a  loan  fund  or  loan 
consortium  under  the  AHP.  This  change 
is  intended  to  eliminate  duplicative 
review  of  loan  fund  or  loan  consortium 
activities  where  funds  are  used  to 
finance  ovtmer-occupied  housing  units 
under  the  AHP.  However,  since  rental 
housing  projects  are  more  complex  than 
owner-occupied  housing  projects,  the 
Board  believes  that  the  applicant  and 
the  Bank  should  continue  to  review 
each  rental  housing  project  funded  by  a 
loan  fund  or  loan  consortium  prior  to 
disbursement  of  any  funds  to  ensure 
that  the  project  meets  the  feasibility, 
maximum  subsidy,  and  other  threshold 
requirements  of  §  960.9  of  the  proposed 
rule. 

Section  960.17(c)(1)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board's  existing  policy  guidelines 
that  if  an  applicant  receives  a 
subsidized  advance  and  uses  the 
proceeds  of  the  advance  to  make  a  loan 
to  a  loan  fund  or  loan  consortium,  the 
total  value  of  the  interest  rate  subsidy 
must  be  passed  on  to  the  borrower  of  the 
funds.  Thus.  §  960.17(c)(1)  provides  that 
a  loan  fund  or  loan  consortium  shall 
extend  credit  to  the  borrower  at  a  rate 
of  interest  equal  to  the  rate  of  interest 
charged  on  the  subsidized  advance  plus 
a  reasonable  interest  rate  spread 
approved  by  the  Bank.  The  applicant 
and  the  loan  fund  or  loan  consortium 
may  determine  between  themselves 
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what  proportion  of  the  interest  rate 
spread  the  applicant  and  the  loan  hind 
or  loan  consortium  will  share. 

Section  960.17(c)(2)(i)  of  the  proposed 
rule  provides  that  a  loan  fund  or  loan 
consortiuni  that  receives  a  grant  from  an 
applicant  pursuant  to  the  AHP  must 
either: 

(A)  Pass  the  entire  grant  on  to  the 
recipient; 

(B)  Use  the  entire  grant  to  lower  the 
interest  rate  on  a  loan  to  the  borrower; 
or 

(C)  Lend  the  entire  grant  to  the 
borrower  to  finance  a  rental  housing 
project  for  a  term  of  not  less  than  30 
years,  with  all  principal  and  interest 
payments  deferred  until  the  end  of  such 
term.  If  such  loan  is  repaid  before  the 
end  of  the  30-year  term,  the  entire 
amount  of  the  grant  must  be  repaid  to 
the  applicant,  which  in  turn  must 
forward  the  funds  to  the  Bank  to  be  used 
for  additional  AHP  projects. 

This  is  a  change  from  the  provision  in 
the  Board's  existing  policy  guidelines 
that  prohibits  a  loan  fund  or  loan 
consortium  from  using  a  grant  from  an 
applicant  to  make  a  loan  to  the 
borrower.  The  Board  believes  that  if  a 
loan  fund  or  loan  consortium  lends  a 
grant  to  a  sponsor  to  finance  rental 
housing  units  that  will  remain 
affordable  for  and  occupied  by  income- 
eligible  households  for  not  less  than  30 
years,  with  all  principal  and  interest 
payments  deferred  until  the  end  of  the 
loan  term,  then  the  loan  fund  or  loan 
consortium  has  passed  on  the  full 
amount  of  the  AHP  subsidy  to  the 
recipient  or  borrower  of  the  funds,  as 
required  by  section  10(j)(9)(E)  of  the 
Act.  See  12  U.S.C.  1430(j)(9)(E). 
However,  if  the  borrower  repays  the 
loan  before  maturity,  the  entire  amoimt 
of  the  subsidy  must  be  repaid  to  the 
applicant  and  forwarded  by  the 
applicant  to  the  Bank  to  be  retiimed  to 
the  AHP  frind.  Therefore,  a  loan  fund  or 
loan  consortiun  may  use  a  grant  under 
the  AHP  to  make  a  loan  to  the  borrower 
under  the  conditions  specified  in 
§  960.1 7(c)(2)(i)(C)  of  the  proposed  rale. 

Section  960.17(cK2)(ii)  of  the 
proposed  rule  provides  that  if  a  loan 
fund  or  loan  consortium  provides  both 
a  loan  and  a  grant  to  the  borrower  and 
the  loan  fund  or  loan  consortium 
charges  an  origination  fee  for  providing 
the  loan,  then  any  fee  charged  by  the 
loan  fund  or  loan  consortium  for 
providing  the  grant  may  not  be  paid 
with  AHP  sub^dized  advances  or  direct 
subsidies.  The  Board  does  not  believe 
that  such  funds  should  be  used  to  pay 
a  fee  for  providing  a  grant  to  a  project 
if  the  loan  fund  or  loan  consortium 
charges  a  fee  for  undeiwriting  a  loan  to 
the  same  project 


Federal  Register  /  Vol.  59.  No.  6  /  Monday.  January  10.  1994  /  Proposed  Rules 


1343 


Secti  m  960.17(c)(2)(ui)  of  the 
propoa  id  rule  provides  that  when  a  loan 
fund  or  loan  consortium  receives  a  grant 
from  ar  applicant  pursuant  to  the  AHP 
and  us(  s  the  grant  to  lower  the  interest 
rate  on  i  loan  to  the  borrower,  the 
interest  rate  calculation  must  be 
consistent  with  the  procedure  used  by 
the  BaiK  for  calculating  the  amount  of 
AHP  sinsidy  needed  for  a  subsidized 
advanc^,  taking  into  account  the  source 
of  fundi  used  by  the  loan  fund  or  loan 
consortium  for  its  loans  and  the  rate  that 
normally  would  be  charged  for  a  loan  of 
the  typA  and  term  that  is  provided  to  the 
borrowir. 

Sectifcn  960.17(c)(3)  of  the  proposed 
rule  provides  that  any  interest  or  other 
income  earned  by  a  loan  fund  or  loan 
consort  um  on  a  loan  or  a  grant  received 
from  ar  applicant,  other  than  any 
approved  fee  or  interest  rate  spread 
charged  to  the  borrower,  either  (i)  must 
be  used  by  the  loan  fiind  or  loan 
consortium  to  provide  funds  for 
additional  projects  meeting  the 
threshold  requirements  in  §960.9  of  the 
proposed  rule  and  the  criteria 
,  commited  to  in  the  approved  AHP 
applicalion,  or  (ii)  must  be  forwarded  to 
the  applicant,  which  in  turn  must 
forwara  the  funds  to  the  Bank  to  be  used 
for  additional  AHP  projects.  This  is  a 
change  from  the  provision  in  the 
Board's  existing  policy  guidelines  that 
allows  oan  funds  and  loan  consortia  to 
earn  and  retain  de  minimis  amounts  of 
incomeion  loans  or  grants  received  from 
applic^ts.  The  Board  believes  that 
accounting  for  de  minimis  amounts  of 
interesUor  other  income  earned  on  loans 
or  granfc  received  from  an  applicant  is 
no  less  bf  an  administrative  burden  than 
accounting  for  all  such  interest  or  other 
incomejeamed.  Therefore,  the  proposed 
rule  requires  all  interest  or  other  income 
earned  on  loans  or  grants  received  from 
an  applicant  to  be  used  by  the  loan  fund 
or  loan  consortium  for  additional  AHP 
project^  or  returned  to  the  applicant 

Section  960.17(c)(4)  of  the  proposed 
rule  provides  that  if  loans  or  grants 
received  by  a  loan  fund  or  loan 
consort  um  pursuant  to  one  AHP 
fundinj  cycle  are  combined  with  loans 
or  grani  s  received  by  such  entity 
pursuaj  it  to  another  AHP  funding  cycle 
in  a  single  rental  housing  project,  the 
loan  fuid  or  loan  consortium  shall 
requirekhe  recipient  of  the  fiinds  to 
follow  fie  requirements  for  the  use  of 
such  fuhds  from  the  AHP  funding  cycle 
that  is  more  restrictive  as  to  the 
approved  AHP  criteria.  This 
requirement  does  not  apply  when  loans 
or  grants  received  by  a  loan  fund  or  loan 
consortium  pursuant  to  separate  AHP 


fundin; 
a  single 


JMI 


cycles  are  combined  to  finance 
owner-occupied  housing 


project.  The  reason  ft>r  this  provision  is 
that  funds  are  more  easily  traceable  to 
separate  units  in  an  owner-occupied 
housing  project  than  to  separate  units  in 
a  rental  housing  project.  TTierefore,  for 
purposes  of  owner-occupied  housing 
projects,  it  is  possible  to  use  loans  or 
grants  from  different  AHP  funding 
cycles  according  to  the  different  criteria 
approved  by  the  Bank  in  each  of  the 
respective  funding  cycles.  However,  the 
loan  fund  or  loan  consortium  in  its 
discretion  may  require  the  recipient  of 
the  funds  to  follow  the  requirements  for 
the  use  of  such  funds  from  the  AHP 
funding  cycle  that  is  more  restrictive  as 
to  the  approved  AHP  criteria. 

Section  960.17(c)(5)  of  die  proposed 
rule  provides  that  any  loans  provided  by 
a  loan  fund  or  loan  consortitim  pursuant 
to  the  AHP  that  are  repaid  to  such  entity 
must  be  re-lent  or  provided  as  grants  by 
such  entity  within  a  reasonable  period 
of  time  after  such  repayments,  or  must 
be  repaid  to  the  applicant,  which  in  turn 
must  repay  such  funds  to  the  Bank,  and 
must  be  made  available  by  the  Bank  for 
additional  AHP  projects.  The  Bank  shall 
in  its  AHP  implementation  plan  identify 
what  constitutes  a  reasonable  period  of 
time  for  such  purposes. 

Section  960.17(d)  of  the  proposed  rule 
sets  forth  the  monitoring  and  reporting 
requirements  where  an  applicant  makes 
loans  or  grants  pursuant  to  the  AHP  to 
a  loan  fund  or  loan  consortium  which 
uses  the  funds  to  finance  owner- 
occupied  or  rental  housing  units. 
Section  960.17(d)(l)(i)  of  the  proposed 
rule  requires  the  Bank  to  monitor  such 
units,  according  to  the  monitoring 
requirements  of  §  960.14(e)  through  (h) 
of  the  proposed  rule,  to  determine 
compliance  with  the  long-term 
requirements,  as  well  as  compliance 
with  the  special  needs  priority,  the 
District  Bank  priority  or  priorities,  and 
the  economic  mobility  priority,  where 
applicable.  In  addition,  §960.17(d)(l)(ii) 
of  the  proposed  rule  provides  that  the 
Bank  shall  require  the  sponsor  or  owner 
of  a  project  receiving  a  loan  or  grant 
from  the  loan  fund  or  loan  consortium 
to  submit  to  the  Bank  such  reports  and 
certifications  as  are  required  under 
§  960.15(c)  of  the  proposed  rule.  Section 
960.17(d)(l)(iii)  of  the  proposed  rule 
provides  that  the  Bank  shall  require  the 
loan  fund  or  loan  consortium  to  report 
to  the  Bank  any  new  loan  or  grant  made 
using  repayments  of  loans  by  the 
borrower.  If  a  loan  fund  or  loan 
consortium  receives  loans  or  grants  from 
an  applicant  pursuant  to  separate  AHP 
funding  cycles,  the  use  of  such  funds 
must  be  reported  separately. 

Section  960.17(d)l2)  of  tne  proposed 
rule  provides  that  the  Bank  may 
contract  with  either  the  applicant  or  the 


loan  fund  or  loan  consortium  to  meet 
the  monitoring  requirements  of 
§  960.14(e)  through  (h).  Under 
§960.17(d)(2)(i)  of  the  proposed  rule,  if 
the  Bank  contracts  with  the  applicant  to 
meet  such  monitoring  requirements,  the 
Bank  shall  require  the  applicant  to 
monitor  the  AHP-assisted  housing  units 
according  to  the  monitoring 
requirements  of  §  960.14(e)  through  (h) 
of  the  proposed  rule.  The  Bank  also 
shall  require  the  applicant  to  require  the 
sponsor  or  owner  of  the  project  to 
submit  to  the  applicant  such  reports  and 
certifications  as  are  required  imder 
§  960.15(c)  of  the  proposed  rule.  In 
addition,  the  applicant  shall  require  the 
loan  fund  or  loan  consortium  to  report 
to  the  applicant  any  new  loan  or  grant 
made  using  repayments  of  loans  by  the 
borrower.  If  a  loan  fund  or  loan 
consortium  receives  loans  or  grants  from 
an  applicant  pursuant  to  separate  AHP 
funding  cycles,  the  use  of  such  funds 
must  be  reported  separately. 

Under  §960.17(d)(2)(ii)  of  the 
proposed  rule,  if  the  Bank  contracts 
with  the  loan  fund  or  loan  consortium 
to  meet  the  monitoring  requirements  in 
§960.14(e)  through  (h)  of  the  proposed 
rule,  the  Bank  shall  require  the  loan 
fund  or  loan  consortium  to  monitor  the 
AHP-assisted  housing  units  according  to 
the  monitoring  requirements  of 
§  960.14(e)  through  (h)  of  the  proposed 
rule.  The  Bank  also  shall  require  the 
loan  fund  or  loan  consortium  to  require 
the  sponsor  or  owner  of  the  project  to 
submit  to  the  loan  fund  or  loan 
consortium  such  reports  and 
certifications  as  are  required  under 
§  960.15(c)  of  the  proposed  rule.  In 
addition,  the  loan  fund  or  loan 
consortium  shall  report  to  the  Bank  any 
new  loan  or  grant  made  using 
repayments  of  loans  by  the  borrower.  If 
a  loan  fund  or  loan  consortium  receives 
loans  or  grants  from  an  applicant 
pursuant  to  separate  AHP  funding 
cycles,  the  use  of  such  funds  must  be 
reported  separately. 

The  monitoring  and  reporting 
requirements  in  §  960.17(d)  of  the 
proposed  rule  are  a  change  from  the 
provisions  on  monitoring  and  reporting 
in  the  Board's  existing  policy 
guidelines,  which  require  the  applicant 
to  monitor  the  loan  fund  or  loan 
consortium  and  require  the  Bank  to 
monitor  the  applicant.  This  change  is 
intended  to  conform  the  monitoring  and 
reporting  requirements  for  projects 
involving  loan  funds  or  loan  consortia 
with  the  proposed  monitoring  and 
reporting  requirements  applicable  to 
AHP-assisted  housing  projects  generally 
under  §§  960.14  and  960.15  of  this 
proposed  rule. 


Section  960.17(e)(1)  of  the  proposed 
rule  provides  that  a  loan  fund  or  loan 
consortium  receiving  loans  or  grants 
from  applicants  pursuant  to  the  AHP 
and  the  project  sponsors  and  owners 
receiving  loans  or  grants  from  loan 
funds  or  loan  consortia  are  subject  to  the 
corrective  and  remedial  actions 
contained  in  §  960.16  of  the  proposed 
rule  for  fraud  and  non-compliance  with 
respect  to  the  AHP  requirements. 

Section  960.17(e)(2)(i)  of  the  proposed 
rule  provides  that  in  the  event  of  a  loan 
fund's  or  loan  consortium's  fraud  or 
willful  non-compliance  with  respect  to 
the  requirements  of  this  part,  the  full 
amount  of  the  AHP  subsidy  shall  be 
recovered  from  the  loan  fund  or  loan 
consortium  by  the  applicant  and 
returned  to  the  Bank,  or  if  previously 
agreed  to  by  the  Bank,  shall  be 
recovered  by  the  Bank  from  the  loan 
fund  or  loan  consortium. 

Section  960.17(e)(2)(ii)  of  the 
proposed  rule  requires  an  applicant  that 
provides  a  loan  or  a  grant  to  a  loan  fund 
or  loan  consortium  pursuant  to  the  AHP 
to  have  in  place  either: 

(1)  A  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  the  applicant  to  recover 
from  the  loan  fund  or  loan  consortium, 
in  the  event  of  fraud  or  willful  non- 
compliance by  the  loan  fund  or  loan 
consortium  with  respect  to  the  AHP 
requirements,  the  full  amount  of  the 
AHP  subsidy;  or 

(2)  If  the  Bank  agrees  and  such  an 
agreement  is  legally  enforceable,  a  three- 
party  agreement  that  includes  the  Bank, 
the  applicant,  and  the  loan  fund  or  loan 
consortiuhi,  that  permits  the  Bank  to 
recover  from  the  loan  fund  or  loan 
consortium,  in  the  event  of  fraud  or 
willful  non-compliance  by  the  loan  fund 
or  loan  consortium  with  respect  to  the 
AHP  requirements,  the  full  amount  of 
the  AHP  subsidy. 

Section  960.17(e)(3)(i)  of  the  proposed 
rule  provides  that  in  the  event  of  a 
sponsor's  or  owner's  fiaud  or  willful 
non-compliance  with  respect  to  the 
AHP  requirements,  the  full  amount  of 
the  AHP  subsidy  shall  be  recovered  by 
the  loan  fund  or  loan  consortium  from 
the  sponsor  or  owner  to  be  used  for 
additional  AHP  projects. 

Section  960.17(e)(3)(ii)(A)  of  the 
proposed  rule  provides  that  the  loan 
fund  or  loan  consortium  shall  have  in 
place  a  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  it  to  recover  from  the 
sponsor  or  owner  the  full  amount  of  the 
AHP  subsidy  provided  to  the  project  in 
the  event  of  the  sponsor's  or  owner's 
fraud  or  willful  non-compliance  with 
respect  to  the  AHP  requirements,  and 
the  applicant  shall  have  in  place  a 


legally  binding  agreement  or  other 
legally  enforceable  mechanism  that 
permits  it  to  recover  from  the  loan  fund 
or  loan  consortium  such  amount 
recovered  by  the  loan  fund  or  loan 
consortium  from  the  sponsor  or  owner. 

Section  960.17(e)(3)(ii)(B)  of  the 
proposed  rule  also  provides  that  the 
applicant  shall  have  in  place,  if  the 
Bank  agrees  and  such  agreement  is 
legally  enforceable,  a  four-party 
agreement  that  includes  the  Bank,  the 
applicant,  the  loan  fund  or  loan 
consortium,  and  the  sponsor  or  owner, 
that  permits  the  Bank  to  recover  from 
the  sponsor  or  owner  the  full  amount  of 
the  AHP  subsidy  provided  to  the  project 
in  the  event  of  the  sponsor's  or  owner's 
fraud  or  wiilfyl  non-compliance  with 
respect  to  the  AHP  requirements. 

Section  960.17(e)(4)  of  the  proposed 
rule  provides  that  the  Board  in  its 
discretion  may  grant  a  waiver  of  any 
required  remedial  actions  for  fraud  or 
willful  non-compliance  with  respect  to 
the  AHP  requirements,  upon  written 
request  by  the  Bank,  applicant,  loan 
fund  or  loan  consortium,  sponsor  or 
owner. 

M.  Bequired  Annual  AHP  Contributions 

Section  960.18  of  the  proposed  rule 
requires  each  Bank  to  fund  its  AHP 
annually  in  accordance  with  the 
formula  set  forth  in  section  10(j)(5)  of 
the  Act.  See  12  U.S.C.  1430(j)(5). 
Proposed  §  960.18  is  consistent  with 
§  960.10  of  the  Board's  existing  AHP 
regulation,  except  for  minor  wording 
changes  and  deletion  of  language 
regarding  required  funding  in  1990 
through  1993  which  is  no  longer 
necessary.  See  12  CFR  960.10. 

Specifically,  proposed  §960.18 
provides  that  each  Bank  shall  fund  its 
AHP  in  accordance  with  the  following 
formula: 

(a)  In  1994,  the  greater  of: 

(1)  6  percent  of  the  Bank's  net 
earnings  for  the  previous  year;  or 

(2)  Tnat  Bank's  pro  rata  share  of  an 
aggregate  of  $75  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the' 'basis  of  the 
net  earnings  of  the  Banks  for  the 
previous  year. 

(b)  In  1995  and  each  year  thereafter, 
the  greater  of: 

(1)  10  percent  of  the  Bank's  net 
earnings  for  the  previous  year;  or 

(2)  1nat  Bank's  pro  rata  share  of  an 
aggregate  of  $100  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the  basis  of  the 
net  earnings  of  the  Banks  for  the 
previous  year. 

The  term  "net  earnings  of  a  Bank"  is 
defined  in  proposed  §  960.1.  The 
definition  has  been  revised  from  the 
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defimtion  in  the  Board's  existing  AHP 
regulation  in  order  to  more  accurately 
track  its  definition  in  secticMi  10(j)(8)  of 
the  Act.  See  12  CFK  960.1(j);  12  U.S.C 
1430(j)(8). 

N.  Temporary  Suspension  of  AHP 
Contributions 

Section  960.19  of  the  proposed  rule 
sets  forth  the  provisions  governing 
temporary  suspensions  by  Banks  of  their 
required  annual  AHP  contributions.  A 
number  of  revisions  have  been  made  to 
this  section  in  the  Board's  existing  AHP 
regulation  in  order  to  more  accurately 
track  the  language  in  section  10(j)(6)  of 
the  Act  concerning  this  section  and  to 
provide  greater  clarity.  See  12  CFR 
960.11;  12  U.S.C.  1430(j)(6). 

1.  Application  for  Temporary 
Suspension 

Section  960.19(a)(1)  of  the  proposed 
rule  provides  that  if  a  Bank  finds  that 
the  contributions  required  pursuant  to 
proposed  §  960.18  are  contributing  to 
the  financial  instability  of  the  Bank,  the 
Bank  shall  notify  the  Board  promptly, 
and  may  apply  in  writing  to  the  Board 
for  a  temporary  suspension  of  such 
contributions. 

Section  960.19(a)(2)  of  the  proposed 
rule  provides  that  a  Bank's  application 
for  a  temporary  suspension  of 
contributions  shall: 

(i)  State  the  period  of  time  for  which 
the  Bank  seeks  a  suspension; 

(ii)  State  the  grounds  for  a  suspension; 

(iii)  Include  a  plan  for  returning  the 
Bank  to  a  Gnancially  stable  position: 
and 

(iv)  Be  accompanied  by  the  Bank's 
preceding  year's  annual  financial  report, 
if  available,  and  the  Bank's  most  recent 
quarterly  and  monthly  financial 
statements  and  any  other  financial  data 
the  Bank  wishes  the  Board  to  consider. 

The  requirement  in  paragraph  (ii) 
above  is  not  explicitly  required  in  the 
Board's  existing  AHP  regulation.  See  12 
CFR  960.11(a). 

Paragraph  (iv)  above  adds  to  the 
Board's  existing  regulation  that  the  Bank 
may  include  any  other  financial  data  it 
wishes  the  Board  to  consider. 

2.  Board  Review  of  Application  for 
Temporary  Suspension 

a.  Grounds  for  approval  of 
application.  Section  960.19(b)(1)  of  the 
proposed  rule  provides  that,  in 
reviewing  a  Bank's  application  for  a 
temporary  susoension  of  contributions 
to  determine  t|ie  Bank's  financial 
instability,  the  Board  shall  consider  the 
following  factors: 

(i)  Whether  the  Bank's  earnings  are 
severely  depressed.  This  language  was 
added  to  track  the  statutory  standard  in 
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section  1  l(jK6)  of  the  Act  See  12  U.S.C 
1430(i)(6  .  In  addition,  the  Board  shall 
consider  the  extent  to  which  the  Bank's 
quarterly  or  annual  net  earnings  have 
decreasec  from  the  preceding  quarter  or 
year,  and  whether  such  decline  is 
projected  to  continue; 

(ii)  Wh  rther  there  has  been  a 
substanti  il  decline  in  the  Bank's 
members  lip  capital.  The  Board  shall 
consider  the  extent  to  which  the  Bank's 
paid-in  ntembership  capital  has 
declined  in  any  given  quarter  or  year, 
and  whether  such  decline  is  projected  to 
continues 

(iii)  Wqether  there  has  been  a 
substantial  reduction  in  the  Bank's 
advancesloutstanding.  The  Board  shall 
consider  the  extent  to  which  the  Bank's 
level  of  advances  has  declined  in  any 
given  qu^er  or  year,  and  whether  such 
decline  i^  projected  to  continue;  and 

(iv)  Whether  any  other  financial 
condition  exists  with  respect  to  the 
Bank  whkh  has  resulted  in.  or  is  likely 
to  result  m,  the  financial  instability  of 
theBankJ 

b.  Limiiations  on  grounds  for 
approval  of  application.  Section 
960.19(b)|2)  of  the  proposed  rule 
provides  hat  the  Board  shall  disapprove 
an  applic  ition  for  a  temporary 
suspensic  n  if  it  determines  that  the 
Bank's  re  luction  in  earnings  is  a  result 
of: 

(i)  A  ct  ange  in  the  terms  of  advances 
(other  ths  n  subsidized  advances)  to 
members  which  is  not  justified  by 
market  conditions; 

(ii)  Inordinate  operating  and 
administrative  expenses;  or 

(iii)  Mismanagement. 

"The  "reduction  in  earnings"  language 
replaces  the  term  "financial  instability" 
used  in  the  Board's  existing  regulation, 
because  the  former  is  the  term  used  in 
the  Act.  See  12  CFR  960.11(c);  12  U.S.C. 
1430(j)(6)( 

In  addition,  the  requirement  in 
§  960.11(c)(5)  of  the  Board's  existing 
regulation  that  the  Bank  shall 
disapprove  an  application  if  for  any 
other  reason  the  temporary  suspension 
is  not  wairanted,  is  deleted  in  &e 
proposed  rule  because  it  is  not  required 
by  ^e  A(l,  and  hmits  the  Board's 
discretioi  to  balance  reasons  warranting 
approval  of  an  application  for  a 
temporary  suspension.  See  12  CFR 
960.11{c)J5);  12  U.S.C.  143G(j)(6). 

3.  Board  Decision 

Section  960.19(c)  of  the  proposed  rule 
provides  that  the  Board  shall  approve  or 
disapprove  a  Bank's  application  for  a 
temporary  suspension  within  30 
calendar  cays  of  receipt  of  such 
application,  and  the  Board's  decision 
shall  be  iit  writing  and  shall  be 
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accompanied  by  specific  findings  and 
reasons  for  its  action.  A  copy  of  the 
Board's  decision  shall  be  forwarded  to 
each  of  the  Banks. 

4.  Board  Approval  of  Application  for 
Temporary  Suspension 

Section  960.19(d)(1)  of  the  proposed 
rule  provides  that  if  the  Board  approves 
a  Bank's  application  for  a  temporary 
suspension,  the  Board's  written  decision 
shall  specify  the  period  of  time  such 
suspension  shall  remain  in  effect. 

Section  960.19(d)(2)  of  the  proposed 
rule  provides  that  during  the  term  of  a 
temporary  suspension  approved  by  the 
Board,  the  affected  Bank  shall  provide 
to  the  Board  such  financial  reports  as 
the  Board  shall  require  to  monitor  the 
financial  condition  of  the  Bank,  and  the 
Board  shall  continue  to  monitor  the 
Bank's  financial  condition.  The 
requirement  that  the  Board  shall 
monitor  the  Bank's  financial  condition  " 
is  added  because  it  is  required  by  the 
Act.  See  12  U.S.C  1430(j)(6)(D). 

Section  960.19(d)(3)  of  the  proposed 
rule  provides  that  if,  prior  to  the 
conclusion  of  the  temporary  suspension 
period,  the  Board  determines  that  the 
Bank  has  returned  to  a  position  of 
financial  stability,  the  Board  may,  upon 
written  notice  to  the  Bank,  terminate  the 
temporary  suspension. 

5.  Application  for  Extension  of 
Temporary  Suspension  Period 

Section  960.19(e)(1)  of  the  proposed 
rule  provides  that  if  a  Bank's  board  of 
directors  determines  that  the  Bank  has 
not  returned  to,  or  is  not  likely  to  return 
to,  a  position  of  financial  stability  at  the 
conclusion  of  the  temporary  suspension 
period,  the  Bank  may  apply  in  writing 
for  an  extension  of  the  temporary 
suspension  period,  stating  the  grounds 
for  such  extension. 

Proposed  §  960.19(e)(2)  provides  that 
the  Board  shall  approve  or  disapprove  a 
Bank's  application  for  an  extension  of  a 
temporary  suspension  period  within  30 
calendar  days  of  receipt  of  such 
application. 

Proposed  §  960.19(e)(3)  provides  that 
the  Board's  decision  on  an  application 
for  an  extension  of  a  temporary 
suspension  period  shall  be  in  writing, 
shall  be  accompanied  by  specific 
findings  and  reasons  for  such  action, 
and  shall  state  the  efiiective  date  and 
time  period  if  an  extension  is  approved. 

6.  Notice  to  Congress 

Section  960.19(f)(1)  of  the  proposed 
rule  provides  that  the  Board  shall  notify 
the  Committee  on  Banking.  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  the  Committee  on 
Banking,  Housing  and  Urban  Affairs  of 


the  Senate  not  less  than  60  calendar 
days  before  any  temporary  suspension 
(or  extension  of  such  suspension) 
approved  pursuant  to  this  section  takes 
effect. 

Deleted  from  this  provision  is  the 
requirement  in  the  Board's  existing 
regulation  that  a  copy  of  the  Board's 
suspension  decision  shall  be  forwarded 
to  the  Congress  since,  as  discussed 
above,  the  Act  only  requires  that  the 
Board  provide  notice  to  Congress  of  the 
suspension  decision.  See  12  CFR 
960.11(f];  12  U.S.C.  1430(j)(6)(F). 

Proposed  §  960.19(f)(2)  provides  that  a 
temporary  suspension  (or  extension  of 
such  suspension)  shall  become  eHiective 
as  determined  by  the  Board,  unless  a 
joint  resolution  of  Congress  is  enacted 
disapproving  such  suspension  (or 
extension  thereof).  The  proposed  rule 
deletes  the  provision  in  the  Board's 
existing  regulation  that  a  temporary 
suspension  extension  may  not  take 
effect  imtil  at  least  30  days  after  the 
Board  gives  the  required  notice  to 
Congress,  because  this  is  inconsistent 
with  the  requirement  in  the  existing 
regulation  that  the  Board  must  notify 
the  Congress  at  least  60  days  before  such 
extension  takes  effect.  See  12  CFR 
960.11(g). 

Proposed  §  960.19(f)(2)  also  deletes 
from  the  Board's  existing  regulation  the 
requirement  that  a  joint  resolution  of 
Congress  disapproving  a  suspension  or 
extension  of  a  suspension  must  be 
enacted  prior  to  the  Board's  determined 
effective  date,  in  order  to  track  more 
closely  the  actual  language  in  the  Act 
See  12  U.S.C.  1430(j)(6)(F). 

O.  Affordable  Housing  Reserve  Fund 

Consistent  with  the  Board's  existing 
AHP  regulation.  §  960.20(a)  of  the 
proposed  rule  provides  that  if  a  Bank 
fails  to  use  or  commit  the  full  amount 
of  its  required  aimual  contribution  to 
the  AHP,  90  percent  of  the  amount  that 
has  not  been  used  or  committed  in  that 
year  shall  be  deposited  by  the  Bank  in 
an  Affordable  Housing  Reserve  Fund 
established  and  administered  by  the 
Board.  See  12  CFR  960.12.  The  10 
percent  of  the  unused  and  uncommitted 
amount  retained  by  the  Bank  should  be 
fully  used  or  committed  by  the  Bank 
during  the  following  year,  and  any 
remaining  portion  must  be  deposited  in 
the  Affordable  Housing  Reserve  Fund.  A 
Bank  it  deemed  to  have  used  or 
committed  its  required  contribution 
where  amounts  are  remaining  at  the  end 
of  the  year  because  funding  the  next 
highest  ranking  project  would  exceed 
the  Bank's  required  AHP  contribution 
for  the  year.  Such  amounts  remaining 
shall  be  combined  with  returned  AHP 
funds  to  fund  the  next  highest  scoring 


AHP  project  or  projects,  or  carried  over 
by  the  Bank  to  the  next  year's  AHP 
funding  cycles. 

The  language  allotving  these  amounts 
to  remain  at  the  end  of  the  year  is  added 
in  the  proposed  rule  to  take  into  account 
situations  where  amounts  remain 
uncommitted  at  the  end  of  the  v-ear 
because  the  balance  of  required  AHP 
contributions  remaining  is  too  small  to 
fund  the  Bank's  next  highest  scoring 
AHP  application. 

The  last  sentence  in  proposed 
paragraph  (a)  also  is  new,  making 
explicit  that  such  amounts  remaining 
and  funds  returned  to  the  Bank  shall 
fund  other  AHP  projects  and  need  not 
be  transferred  to  the  Affordable  Housing 
Reserve  Fund. 

Section  960.20(b)  of  the  proposed  rule 
provides  that  by  January  15  of  each  year, 
each  Bank  shall  provide  to  the  Board  a 
statement  indicating  the  amount  of 
unused  and  uncommitted  funds  from 
the  prior  year,  if  any.  which  will  be 
deposited  in  the  Affordable  Housing 
Reserve  Fund. 

Proposed  ^  960.20(c)  provides  that  by 
January  31  of  each  year,  the  Board  will 
notify  the  Banks  of  the  total  amount  of 
funds,  if  any.  available  in  the  Affordable 
Housing  Reserve  Fund. 

Section  960.12(d)  of  the  Board's 
existing  regulation  governing  how  any 
Reserve  Funds  would  be  made  available 
to  the  Banks,  is  deleted  in  the  proposed 
rule.  See  12  CFR  960.12(d).  The  Act 
states  that  such  provisions  would  be 
determined  pursuant  to  regulations 
issued  by  the  Board.  See  12  U.S.C. 
1430(j){7).  Since  there  currently  are  no 
Reserve  Funds  and  it  is  not  anticipated 
that  there  will  be  any  Reserve  Funds  in 
the  near  future,  it  is  not  necessary  at  this 
time  to  include  provisions  in  the 
proposed  rule  dealing  with  this  issue. 
The  Board  can  issue  regulations  on  this 
issue  at  a  future  date  if  such  eventuality 
should  arise. 

P.  Advisory  Councils 

Section  960.21  of  the  proposed  rule 
sets  forth  provisions  governing  the 
appointment,  operation,  and 
responsibilities  of  the  Advisory 
Councils  to  the  Banks. 

Section  960.21(a)(1)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board's  existing  AHP  regulation  that 
each  Bank  shall  appoint  an  Advisory 
Council  of  seven  to  15  persons  who 
shall  reside  in  the  Bank's  District  and 
shall  be  drawn  from  community  and 
nonprofit  organizations  actively 
involved  in  providing  or  promoting  low- 
or  moderate-income  housing  in  the 
Bank's  District.  See  12  CFR  960.14{a).  In 
addition,  S  960.21(a)(1)  of  the  proposed 
rule  pro\ides  that  the  size  of  the 


Advisory  Council  shall  be  stated  in  the 
Bank's  AHP  implementation  plan. 

Section  960.21(aX2)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board's  existing  AHP  regulation  that 
the  Bank  must  actively  solicit 
nominations  from  Bank  members  and 
community  and  nonprofit  organizations 
and  shall  allow  sufficient  time  for 
response,  so  that  the  nomination  and 
appointment  process  is  as  broad  and  as 
participatory  as  possible.  See  12  CFR 
960.14(b).  (d).  The  Bank  also  should 
solicit  nominations  from  any  other 
interested  parties.  In  addition, 
§  960.21(aM3)  of  the  proposed  rule 
provides  that  Advisory  Council 
members  shall  be  appointed  by  the 
Banks  giving  consideration  to  the  size  of 
the  District  and  the  diversity  of  low- 
income  housing  needs  within  the 
District. 

The  Board's  existing  AHP  regulation 
provides  that  officials  of  state  and  local 
housing  finance  agencies  may  serve  as 
members  of  an  Advisory  Council, 
provided  that  such  officials  do  not 
constitute  an  undue  proportion  of  the 
membership  of  the  Advisory  Council. 
See  12  CFR  960.14(c).  It  has  been 
suggested  that  such  officials  should  only 
be  able  to  serve  as  non-voting  members 
of  an  Advisory  Council,  unless  the 
officials  also  are  employed  or  associated 
with  a  private  commimity  or  nonprofit 
organization  actively  involved  in 
providing  or  promoting  low-  or 
moderate-income  housing  in  the  Bank's 
District.  This  suggestion  is  based  on  the 
view  that  the  Advisory  Councils  are 
intended  to  serve  as  vehicles  for  private 
sector  community  and  nonprofit 
organizations,  not  public  agencies,  to 
advise  the  Banks  on  low-  and  moderate- 
income  housing  programs  and  needs  in 
the  District  and  on  the  utilization- of 
Bank  advances  for  such  purposes.  See 
12  U.S.C.  1430(jKll).  While 
acknowledging  that  officials  of  state  and 
local  housing  finance  agencies  make 
valuable  contributions  to  the  Advisory 
Councils,  the  supporters  of  this 
viewpoint  argue  that  these  agencies 
have  opportmiities  to  influence  the 
allocation  of  housing  finance  credit 
through  means  other  than  by  voting 
representation  on  the  Advisory 
Councils. 

The  Board  specifically  requests 
comments  on  whether  or  not  officials  of 
state  and  local  housing  finance  agencies 
should  be  able  to  vote  on  the  Advisory 
Councils  and  whether  their 
representation  should  be  limited  so  that 
it  does  not  constitute  an  undue 
proportion  of  the  Advisory  Council 
membership. 

Section  960.21(a)(4)  of  the  proposed 
rule  provides  that  Advisory  Council 
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members  shall  serve  for  terms  of  two  or 
three  years,  as  determined  by  the  Bank 
and  set  forth  in  its  AHP  implementation 
plan.  The  Board  is  proposing  to  give  the 
Banks  the  option  of  appointing 
Advisory  Council  members  for  three- 
year  terms  in  order  to  allow  the  Banks 
to  benefit  from  the  experience  and 
familiarity  with  the  AHP  that  Advisory 
Council  members  develop  the  longer 
they  sen'e  on  an  Advisory  Council.  In 
addition,  §  960.21(a)(4)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board's  existing  AHP  regulation  that 
terms  of  Advisory  Council  members 
shall  be  staggered  to  provide  continuity 
and  experience  in  service.  See  12  CFR 
960.14(0.  The  proposed  rule  requires 
the  Banks  to  explain  in  their  AHP 
implementation  plans  how  Advisory 
Council  member  terms  will  be 
staggered. 

Section  960.21(a)(4)  of  the  proposed 
rule  contains  a  new  provision  limiting 
an  Advisory  Council  member  to  six 
years  of  consecutive  service.  The  Bank 
may  set  its  own  limits  on  consecutive 
terms  within  the  six-year  limit.  This 
provision  is  intended  to  ensure  that  the 
membership  of  the  Advisory  Councils 
reflects  the  diverse  and  changing 
viewpoints  of  private  sector  community 
and  nonprofit  organizations  on  the  low- 
income  housing  programs  and  needs  of 
the  Bank  Districts. 

Section  960.21(a)(5)  of  the  proposed 
rule  provides  that  an  Advisory  Council 
member  who,  subsequent  to 
appointment,  is  no  longer  employed  by 
or  associated  with  a  community  or 
nonproflt  organization  actively  involved 
in  providing  or  promoting  low-  or 
moderate-income  bousing  in  the  Bank's 
District  may  continue  to  serve  on  the 
Advisory  Council  until  the  end  of  his  or 
her  term.  Allowing  the  Advisory 
Council  member  to  serve  out  the 
remainder  of  his  or  her  term  promotes 
continuity  in  the  collective  experience 
of  the  Advisory  Council.  Further,  the 
member  may  still  have  relevant 
experience  related  to  low-income 
housing  needs  in  the  District,  which 
may  continue  to  benefit  the  Advisory 
Council.  However,  the  Board  recognizes 
that  the  Advisory  Council  member  may 
no  longer  represent  the  interests  of  the 
community  and  nonprofit  sector. 
Therefore,  the  Board  specifically 
requests  comments  on  this  provision  of 
the  proposed  rule.  The  Board  also 
specifically  requests  comments  on 
whether  a  member  who  is  no  longer 
employed  by  or  associated  with  a 
community  or  nonprofit  organization 
should  be  entitled  to  vote  on  the 
Advisory  Council  if  he  or  she  becomes 
a  state  or  local  housing  finance  agency 
official. 
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Section  960.2lfb)  of  the  proposed  rule 
provides  \  hat  each  Advisory  Council 
shall  elect  from  among  its  voting 
members  fi  chairperson  and  a  vice 
chairperscn. 

Section|960.21(c)  of  the  proposed  rule 
carries  foiward  the  requirement  of  the 
Board's  existing  AHP  regulation  that 
each  Advisory  Council  shall  designate  a 
member,  jtr  request  that  a  member  of  the 
Bank's  staff  be  designated,  to  act  as 
secretary  Jo  the  Advisory  Council.  See 
12  CFR  9i0.14(g).  The  secretary  shall 
record  an  1  maintain  the  minutes  of  the 
meetings  3f  the  Advisory  Council, 
which  shi  11  contain,  among  other 
things,  a  i  ecord  of  the  persons  present, 
a  description  of  the  matters  discussed, 
and  recoi^endations  made.  The 
person  ac  ing  as  secretary  at  a  meeting 
shall  cert  fy  to  the  accuracy  of  the 
minutes  c  f  that  meeting. 

Section  960.21(d)(1)  of  the  proposed 
rule  adds  a  new  requirement  that,  prior 
to  the  api  roval  of  the  Bank's  proposed 
AHP  imp  ementation  plan  by  the  Bank's 
board  of  ( irectors,  the  Bank's  Advisory 
Council  snail  review  the  proposed  AHP 
implemeittaUon  plan  and  provide  its 
recomme  idations  to  the  Bank's  board  of 
directors  lursuant  to  the  requirements 
of  §  960.2  [c)  discussed  above  under  the 
section  on  the  adoption  of  the  AHP 
implementation  plan.  This  provision  is 
intended  to  give  the  Advisory  Councils 
a  greateijole  in  advising  the  Banks  on 
bow  AHIi  funds  should  be  allocated  to 
meet  the  low-income  housing  needs  in 
their  Districts. 

Section  960.21(d)(2)  of  the  proposed 
rule  adds.a  new  requirement  that  upon 
request  of  the  Advisory  Council,  the 
Bank  sha  1  provide  the  Advisory 
Council  ^  rith  copies  of  any  AHP 
applicatii  tns  from  prior  AHP  funding 
cycles.  Tie  Board  is  aware  that  some 
Banks  have  already  adopted  this 
practice.  JThis  requirement  is  intended 
to  aid  th^  Advisory  Council  members  in 
evaluating  how  the  AHP  application 
priorities! and  scoring  criteria  adopted 
by  the  Boik  in  its  AHP  implementation 
plan  affect  the  allocation  of  AHP  funds 
among  dijfferent  types  of  housing 
projects.  Further,  this  requirement  is 
subject  X6  any  limitations  of  other  laws 
that  may  require  the  Bank  to  keep 
informatisn  in  an  AHP  application 
confiden^al.  The  Bank  may  require 
Advisory  Council  members  to  agree  to 
keep  all  6t  parts  of  AHP  applications 
confideniial.  The  Board  specifically 
requests  comments  on  the  advantages 
and  disadvantages  of  allowing  Advisory 
Council  members  to  examine  AHP 
applications  received  by  the  Bank  in 
prior  AHP  funding  cycles. 

Sectio^  960.21(e)  of  the  proposed  rule 
carries  forward  the  requirement  in  the 


Board's  existing  AHP  regulation  that  the 
Advisory  Council  shall  meet  with 
representatives  of  the  board  of  directors 
of  the  Bank  at  least  quarterly  to  advise 
the  Bank  on  low-  and  moderate-income 
housing  programs  and  needs  in  the 
Bank's  District  and  on  the  utilization  of 
AHP  subsidized  advances  and  direct 
subsidies  for  these  purposes.  See  12 
CFR  960.14(a). 

Section  960.21(f)  of  the  proposed  rule 
requires  each  Advisory  Council  to 
submit  to  the  Board  annually  by  March 
1  its  analysis  of  the  low-income  housing 
activity  of  its  Bank.  This  is  a  change 
from  the  January-Sl  date  in  the  Board's 
existing  AHP  regulation,  and  is 
intended  to  give  the  Advisory  Councils 
sufficient  time  after  the  end  of  the  year 
to  compile  and  evaluate  year-end  data 
in  order  to  prepare  their  reports  to  the 
Board.  See  12  CFR  960.14(j). 

Section  960.21(g)(1)  of  the  proposed 
rule  carries  forward  the  requirement  in 
the  Board's  existing  AHP  regulation  that 
each  Bank  shall  reimburse  members  of 
its  Advisory  Council  for  transportation 
and  subsistence  expenses  they  incur  for 
each  day  devoted  to  attending  quarterly 
meetings  with  representatives  of  the 
board  of  directors  of  the  Bank.  See  12 
CFR  960.14(e).  Section  960.21(g)(2)  of 
the  proposed  rule  adds  a  new 
requirement  that  each  Bank  shall  pay 
members  of  its  Advisory  Council  a  fee 
for  each  day  devoted  to  attending 
quarterly  meetings  urith  representatives 
of  the  board  of  directors  of  the  Bank. 
The  Board  is  proposing  this  change  in 
light  of  the  additional  responsibility 
given  to  Advisory  Council  members 
under  the  proposed  rule  to  advise  the 
Banks  on  preparation  of  the  AHP 
implementation  plans.  The  Board 
specifically  requests  comments  as  to 
whether  the  Banks  should  be  required  to 
pay  fees,  and  whether  the  amount  to  be 
paid  should  be  set  forth  in  the  final  AHP 
rule  so^at  a  uniform  fee  is  paid  to  all 
Advisory  Council  members,  or  whether 
the  fees  should  be  set  by  the  board  of 
directors  of  each  Bank. 

Q.  Effective  Dates 

Section  960.22  of  the  proposed  rule 
provides  that,  if  published  as  a  final 
rule,  this  part  shall  become  effective  30 
days  from  such  publication  in  the 
Federal  Register.  In  addition,  the 
provisions  of  this  part,  or  portion 
thereof,  may  be  applied  to  projects 
approved  for  AHP  funding  prior  to  the 
effective  date  of  the  final  rule  to  the 
extent  all  relevant  parties  agree  thereto 
in  writing.  The  Finance  Board  would 
not  need  to  approve  any  such 
retroactive  application  of  the  final  rule. 
This  proposed  provision  is  intended  to 
allow  the  retroactive  application  to 


existing  AHP  projects  of  provisions  of 
die  revised  AHP  rule  that  are  less 
restrictive  than  existing  AHP 
requirements,  to  the  extent  all  relevant 
parties  (the  Bank,  the  applicant,  the 
sponsor,  the  owner,  and  if  applicable, 
the  loan  fund  or  loan  consortium)  agree 
to  such  application  of  the  new 
provisions.  The  Board  specifically 
requests  comments  on  this  proposed 
provision. 

III.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 


See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  see  id.  section  605(b),  the  Finance 
Board  hereby  certifies  that  this  proposed 
rule,  if  promulgated  as  a  final  rule,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

IV.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35.  The  title,  description 

Estimated  Annual  Reporting  Burden 


of  need  and  use.  and  the  respondent 
description  for  the  information 
collection  requirements  are  discussed  in 
the  SUPPLEMENTARY  INFORMATION. 

Any  comments  on  the  proposed 
information  collections  should  be  sent 
to  Gary  Waxman,  Paperwork  Reduction 
Project,  0MB,  room  3208,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

In  accordance  with  5  CFR  1320.12 
and  1320.15.  the  following  table 
discloses  the  estimated  annual  reporting 
burden  for  each  collection  of 
information  in  the  proposed  rule: 


Description  of  information  coUected 


Average  No.  of 
respondents 


Average  No.  of 
resoorises  per 

respoooent 


Total  average      ^     Average  hours  Total  average 

responses  per  response       ■  hours 


1.  AHP  application  

2.  Summary  of  approved  AHP  applica- 
tions. 

3.  Request   for   modification   of   ap- 
proved AHP  application. 

A.  Sumrnary  of  approved  modifications 
to  approved  AHP  applcations. 

5.  Request  for  waiver  of  AHP  remedial 
actions. 

6.  Advisory  council  report  


1800 
12 

100 

12 

75 

12 


1 
3 

1 

4 
1 
1 


1800 
36 

100 

48 

75 

12 


16.00 
20.00 

2.00 

4.00 

10.00 
200.M 


28.800.0 
720.0 

200.0 

192.0 

750.0 

2.400.0 


Totals 


2.011 


3.872 


8  54* 


33.066.9 


'Weighted  average  hours  per  response. 


List  of  Subjects  in  12  CFR  Part  960 

Credit,  Federal  home  loan  banks. 
Housing,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  proposes  to 
amend  chapter  IX,  title  12,  subchapter 
E,  Code  of  Federal  Regulations,  by 
revising  part  960  to  read  as  follows: 

SUBCHAPTER  E— AFFORDABLE  HOUSING 

PART  960— AFFORDABLE  HOUSING 
PROGRAM 

Subpart  A— Definitions 


Sec. 
960.1 


Definitions. 


Subpart  B— EstablMtment  of  AHP 

960. 2  Bank  establishment  of  AHP  and 
adoption  of  AHP  implementation  plan. 

Subpart  C— Auttwrlzad  and  Required  Uses 
of  AHP  Subsidized  Advances  or  Direct 
Subsidies 

960. 3  Authorized  uses  of  AHP  subsidired 
advances  or  direct  subsidies. 

960.4  Specific  use  requirements  for  AHP 
subsidized  advances  or  direct  subsidies. 

960.5  Long-term  requirements. 


Subpart  D— Applications  for  AHP 
Subsidized  Advances  or  Direct  Subsidies 

960.6  Establishment  of  AHP  funding  cj-cles 
and  available  AHP  subsidies. 

960.7  AHP  application  approval  process. 

Subpart  E— Requirements  for  Approval  of 
AHP  Applications 

960.8  General  requirements  for  approval  of 
AHP  applications. 

960.9  Threshold  criteria  for  approval  of 
AHP  q>plications. 

960.10  Scoring  of  AHP  applications. 

960.11  Modifications  of  approved  AHP 
applications. 

Subpart  F— Use  and  Vertflcation  at  initial 
Disbursement  of  AHP  Subsidized  Advsnces 
or  Direct  Subsidies 

960.12  Use  of  AHP  subsidized  advances  or 
direct  subsidies  within  reasonable  period 
of  time  and  verification  of  reasonable 
progress. 

960.13  Verification  at  initial  disbursement 
of  AHP  subsidized  advances  or  direct 
subsidies. 

Subpart  6— Monitoring  and  Reporting 
Requirements 

%0.14    Monitoring  requirements. 
960.15    Reporting  requirements. 


Subpart  H— Corrective  and  Remediai 
Actions  for  Fraud  or  Non-Compliance  With 
AHP  Requirements 

960  16    Corrective  and  remedial  actions  for 
fraud  or  non-compliance. 

Subpart  I— AHP  Applications  Involving 
Loan  Funds  and  Loan  Consortia 

960.17  AHP  applications  involving  loan 
funds  and  loan  consortia. 

Subpart  J— Required  AHP  Contributions 

960.18  Required  annual  AHP  contributions. 

960.19  Temporar>' suspension  of  AHP 
contributions. 

Subpart  K— Affordabte  Housing  Reserve 
Fund 

960.20  Affordable  Housing  Reserve  Fund. 
Subpart  L — Advisory  Councils 

960.21  Advisor>' Councils. 
Subpart  DA— Effective  Dates 

960.22  Effective  dates. 
Aathority:  12  U.S.C.  1430(i). 

Subpart  A— Definitions 

§960.1    Dennltlons. 

As  used  in  this  pan; 

Act  means  the  Federal  Home  iJOau 
Bank  Act,  as  amended  (12  U.S.C.  1421 
through  1449). 

Adjustment  for  household  size  means: 
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(1)  Adjusting  the  household  income 
limit  according  to  the  following 
adjustment  factors  for  households  of 
more  than  or  fewer  than  four  persons: 


No  persons 

Percent  adjustment 

1  . 

70. 

2  . 

80. 

3  . 

90. 

4  . 

Base. 

5  . 

••••••■•••■•••••«■■••■■••••■•• 

108. 

6  . 

•■••••■•■■•■•••■■•••■•■••■•■•a 

116. 

7  . 

124. 

8  . 

132. 

(2)  For  each  person  in  excess  of  eight, 
eight  percent  of  the  four-person 
household  base  income  limit  shall  be 
added  to  the  income  limit  for  an  eight- 
person  household  for  the  area. 

Advance  means  a  loan  from  a  Bank 
that  is: 

(1)  Provided  pursuant  to  a  written 
agreement; 

(2)  Supported  by  a  note  or  other 
UTitten  evidence  of  the  borrower's 
obligation;  and 

(3l  Fully  secured  by  collateral  in 
accordance  with  the  Act  and  part  935  of 
this  chapter. 

Affordable  for  low-  or  moderate- 
income  households  means: 

(1)  For  purposes  of  rental  housing 
units,  that  rents,  including  reasonable 
utility  costs,  charged  to  households  for 
such  units  do  not  exceed  30  percent  of 
the  income  of  a  household  (assuming  a 
household  size  of  1.5  persons  per 
bedroom  or  1.0  person  per  unit  without 
a  separate  bedroom)  which  has  an 
income  of  80  percent  of  the  median 
income  for  the  area,  as  adjusted  and 
published  by  the  U.S.  Department  of 
Housing  and  Urban  Development, 
except  that  in  areas  where  the  Secretary 
of  Housing  and  Urban  Development 
adjusts  this  income  figure  downward 
because  of  prevailing  construction  costs, 
low  housing  costs,  or  imusually  high' 
household  incomes,  then  "affordable  for 
low-  or  moderate-income  households" 
means  that  rents,  including  reasonable 
utility  costs,  charged  to  households  for 
such  units  do  not  exceed  30  percent  of 
the  income  of  a  household  which  has  an 
income  of  80  percent  of  the  median 
income  for  the  area,  as  published  by  the 
U.S.  Department  of  Housing  and  Urban 
Development,  with  adjustment  for 
household  size,  but  without  the 
adjustments  made  by  the  Secretary  of 
Housing  and  Urban  Development  for 
prevailing  construction  costs,  low 
housing  costs,  or  unusually  high 
household  incomes;  or 

(2)  If  a  rental  housing  unit  is  targeted 
to  households  whose  income  is  less 
than  80  percent  of  the  median  income 
for  the  area,  then  "affordable  for  low-  or 


moderal  e-income  households"  means 
that  the  rent,  including  reasonable 
utility  o  >sts.  charged  to  a  household  for 
such  un  t  does  not  exceed  30  {>ercent  of 
the  maximum  qualifying  income  of  the 
targeted  households  of  the  size  expected 
to  occu]  y  the  unit. 

Affort  able  for  very  low-income 
househt  Ids  means: 
Fo- 


ci) 
units, 
utility 
such  un 
the 


til  at 
osts 


ishi  d 


tiat 
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and  Urban  Development, 
in  areas  where  the  Secretary 
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to  a  hou  >ehold  whose  income  is  less 
than  50  jercent  of  the  median  income 
for  the  a  -ea,  then  "affordable  for  very 
low-inc(  ime  households"  means  that  the 
rent,  inc  luding  reasonable  utility  costs, 
chargedho  a  household  for  such  unit 
does  not  exceed  30  percent  of  the 
maximum  qualifying  income  of  the 
targetedjhouseholds  of  the  size  expected 
to  occupy  the  unit. 

AHP  means  the  Affordable  Housing 
Prograni  established  pursuant  to  this 
part.     J 

Applicant  means  a  member  that 
applies  to  the  Bank  of  which  it  is  a 
membei  for  AHP  funds  to  be  used 
pursuan  t  to  the  requirements  of  this 
part. 

Area  ineans,  for  purposes  of  defining 
"medial  i  income  for  the  area."  a 
metropc  litan  statistical  area,  a  county, 
or  a  nor  metropolitan  area,  as 
establis  led  by  the  U.S.  Office  of 
Manage  nent  and  Budget. 


Bank  means  a  Federal  Home  Loan . 
Bank  established  under  the  authority  of 
the  Act. 

Board  means  the  Federal  Housing 
Finance  Board. 

Cost  of  funds  meains  the  estimated 
cost  of  issuing  Bank  System 
consolidated  obligations  with  maturities 
comparable  to  the  maturity  of  the  AHP 
subsidized  advance,  as  published  from 
time  to  time  by  the  Bank  System's  Office 
of  Finance. 

Direct  subsidy  means  the  direct  cash 
payments  of  AHP  funds  made  to  the 
applicant  by  the  Bank. 

Loan  consortium  means: 

(1)  A  nonprofit  or  for-profit 
corporation  whose  members  are 
regulated  financial  institutions 
including  at  least  one  Bank  member  and 
that  provides  housing  loans  that  benefit 
low-  or  moderate-income  households;  or 

(2)  A  group  of  regulated  financial 
institutions  including  at  least  one  Bank 
member  that  have  entered  into  a  legal 
agreement  with  each  other  to  jointly 
make  loans  to  finance  housing  for  low- 
or  moderate-income  households. 

Loan  fund  means  a  nonprofit  or  for- 
profit  organization  that  is  not  owTied  or 
controlled  by  a  regulated  financial 
institution  and  which  aggregates  capital 
from  public  and  private  sources  to 
provide  financing  for  housing  for  low- 
or  moderate-income  households. 

Low-  or  moderate-income  household 
means  a  household  which  has  an 
income  of  80  percent  or  less  of  the 
median  income  for  the  area,  as  adjusted 
and  published  by  the  U.S.  Department 
of  Housing  and  Urban  Development, 
except  that  in  areas  where  the -Secretary 
of  Housing  and  Urban  Development 
adjusts  this  figure  downward  because  of 
prevailing  construction  costs,  low 
housing  costs,  or  unusually  high 
household  incomes,  then  "low-  or 
moderate-income  household"  means  a 
household  which  has  an  income  of  80 
percent  or  less  of  the  median  income  for 
the  area,  as  published  by  the  U-S. 
Department  of  Housing  and  Urban 
Development,  with  adjustment  for 
household  size,  but  without  the 
adjustments  made  by  the  Secretary  of 
Housing  and  Urban  Development  for 

Erevailing  construction  costs,  low 
ousing  costs,  or  unusually  high 
household  incomes. 

Low- or  moderate-income 
neighborhood  means  any  nei^borhood 
in  which  51  percent  or  more  of  the 
households  are  low-  or  moderate- 
income  households. 

Member  means  an  institution  that  has 
been  approved  for  membership  in  a 
Bank  and  has  purchased  capital  stock  in 
the  Bank  in  accordance  with  §§933.7 
and  933.11  of  this  chapter. 
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Neighborhood  means  a  census  tract;  a 
combination  of  census  tracts;  or  a 
geographic  location  designated  in 
comprehensive  plans,  ordinances  or 
other  local  documents  as  a 
neighborhood,  village  or  similar 
geographical  designation  that  is  within 
the  boundary  but  does  not  encompass 
the  entire  area  of  a  unit  of  general  local 
government  and  for  which  income 
information  is  available  to  determine 
the  percentage  of  households  with 
incomes  satisfying  the  requirements  of 
§  960.10(d)(5).  If  the  unit  of  general  local 
government  has  a  population  under 
25,000,  the  neighborhood  may,  but  need 
not,  encompass  the  entire  area  of  a  unit 
of  general  local  government. 

Net  earnings  of  a  Bank  means  the  net 
earnings  of  a  Bank  for  a  calendar  year 
after  deducting  the  Bank's  pro  rata  share 
of  the  annual  contribution  to  the 
Resolution  Funding  Corporation 
required  under  section  21A  or  21B  of 
the  Act  (12  U.S.C.  1441a,  1441b),  and 
before  declaring  any  dividend  under 
section  16  of  the  Act  (12  U.S.C.  1436). 

Nonprofit  organization  means  a 
private  organization  that  is  a  tax-exempt 
entity  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  501(c)).  or  a  private  nonprofit 
organization  that  is  organized  or 
chartered  under  state  or  local  laws  and 
has  no  part  of  its  net  earnings  inuring 
to  the  benefit  of  any  member,  founder, 
contributor  or  individual. 

Remaining  useful  life  means  the 
period  during  which  the  housing 
remains  in  a  condition  suitable  for 
occupancy,  assuming  normal 
maintenance  and  repairs  are  made  and 
major  systems  and  capital  components 
are  replaced  or  repaired  as  becomes 
necessary. 

Sponsor  means  a  nonprofit  or  for- 
m-QflToJganization  or  public  entity  that 
iff^ntegrally  involved  in  a  rental  housing 
project  by  owTiing  or  being  the  general 
partner  of  a  partnership  that  owns  the 
ptO]ec\.  or  that  is  integrally  involved  in 
exercising  control  over  an  owner- 
occupied  housing  project  by  developing 
the  project  or  by  qualifying  borrowers 
and  providing  or  arranging  financing  for 
the  owners  of  the  housing  units. 

State  means  a  state  of  we  United 
States,  the  District  of  Columbia,  Guam, 
Puerto  Rico,  or  the  U.S.  Virgin  Islands. 

Subsidized  advance  means  an 
advance  whose  interest  rate  is  reduced 
below  the  cost  of  funds,  with  the 
interest  rate  differential  subsidized 
using  AHP  funds  in  the  amount  of  the 
net  present  value  of  the  difference 
between  the  cost  of  funds  and  the  rate 
charged  on  the  subsidized  advance  over 
the  term  of  the  advance. 

Subsidy  means: 


(1)  The  direct  cash  payments  of  AHP 
funds  provided  by  the  Bank  to  the 
appUcant;  or 

(2)  The  amount  of  AHP  funds 
necessary  to  compensate  the  Bank  for 
the  net  present  value  of  the  difference 
between  the  cost  of  funds  and  the  rate 
charged  on  the  subsidized  advance  to 
the  applicant  over  the  term  of  the 
advance. 

Very  low-income  household  means  a 
household  which  has  an  income  of  50 
percent  or  less  of  the  median  income  for 
the  area,  as  adjusted  and  published  by 
the  U.S.  Department  of  Housing  and 
Urban  Development,  except  that  in  areas 
where  the  Secretary  of  Housing  and 
Urban  Development  adjusts  this  figure 
downward  because  of  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes, 
then  "very  low-income  household" 
means  a  household  which  has  an 
income  of  50  percent  or  less  of  the 
median  income  for  the  area,  as 
published  by  the  U.S.  Department  of 
Housing  and  Urban  Development,  with 
adjustment  for  household  size,  but 
without  the  adjustments  made  by  the 
Secretary  of  Housing  and  Urban 
Development  for  prevailing  construction 
costs,  low  housing  costs,  or  unusually 
high  household  incomes. 

Subpart  B— Establishment  of  AHP 

f  960.2    Bank  Mtabllthment  of  AHP  and 
adoption  of  AHP  tmplemantatlon  plan. 

(a)  It  is  the  policy  of  the  Board  and  the 
Banks  to  promote  decent  and  safe 
affordable  housing  and  to  address 
critical  affordable  housing  needs 
through  providing  subsidized  advances 
and  direct  subsidies  to  members 
pursuant  to  this  part. 

(b)  Each  Bank's  board  of  directors 
shall  establish  an  AHP,  which  shall  be 
funded  pursuant  to  the  requirements  of 
§  960.18.  The  Bank  shall  make 
subsidized  advances  to  applicants 
pursuant  to  its  AHP  and  shall  operate  its 
AHP  in  conformity  with  an  annual  AHP 
implementation  plan  and  the 
requirements  of  this  part.  Direct 
subsidies  provided  by  a  Bank  to 
applicants  pursuant'to  its  AHP  shall  be 
provided  in  conformity  with  the  Bank's 
AHP  implementation  plan  and  the 
requirements  of  this  part.  Each  Bank's 
AHP  implementation  plan  shall  be 
approved  by  the  Boara  before  it  is 
effective.  The  Bank's  AHP 
implementation  plan  shall  meet  the 
requirements  of  this  part,  and  shall 
include: 

(1)  The  Bank's  AHP  fiinding  cycle 
schedule,  including  application  due 
dates,  as  required  by  §  960.6(a)(1); 


(2)  The  Bank's  priorities,  and  scoring 
criteria  for  applications,  as  required  by 
§§960.8(a)  and  960.10; 

(3)  The  Bank's  procedures  to  ensure 
satisfaction  of  the  long-term 
requirement,  as  required  by  §  960.5 
(a)(1)  and  (b); 

(4)  The  Bank's  requirements  for  and 
verification  procedures  concerning: 

(i)  The  use  of  subsidized  advances  or 
direct  subsidies  within  a  reasonable 
period  of  time  after  approval  of  an  AHP 
application,  as  required  by  §  960.12(a); 
or 

(ii)  The  use  of  loans  or  grants  within 
a  reasonable  period  of  time  after 
repavTnent  of  such  funds  to  a  loan  fund 
or  loan  consortium,  as  required  by 
§  960.17(c)(5); 

(5)  The  Bank's  verification  procedures 
upon  initial  disbursement  of  subsidized 
advances  or  direct  subsidies,  as  required 
by  §960.13: 

(6)  The  Bank's  monitoring  plan,  as 
required  by  §  960.14(b); 

(7)  The  Bank's  reporting  requirements 
for  apphcants  during  the  construction  or 
rehabilitation  phase,  as  required  by 

§  960.15(b)(2); 

(8)  An  explanation  of  circumstances 
justifying  undue  hardship  waivers  by 
the  Bank  of  imposition  of  remedial 
actions,  as  required  bv  §  960.16  (c)(1) 
and  (d)(1);  and 

(9)  The  Bank's  determination 
regarding  the  number  of  persons  that 
may  ser\e  on  the  Bank's  Advisory 
Council  and  their  terms,  as  required  by 
§960.21(a)(l)and(4). 

(c)  The  Bank's  proposed  AHP 
implementation  plan  shall  be  submitted 
to  its  Advisorv'  Council  at  least  45 
calendar  days  before  it  is  considered  by 
the  Bank's  board  of  directors.  The 
Advisor)'  Council  shall  review  the 
proposed  AHP  implementation  plan  and 
submit  its  recommendations  to  the 
Bank's  board  of  directors  at  least  seven 
calendar  days  before  the  Bank's  board  of 
directors  is  scheduled  to  vote  on  the 
AHP  implementation  plan.  The  Bank's 
board  of  directors  shall  vote  on  the 
proposed  AHP  implementation  plan. 
and  shall  submit  its  approved  plan  to 
the  Board  for  action.  The  Board  shall 
approve  or  disapprove  any  proposed 
AHP  implementation  plan  it  receives 
within  60  calendar  days  of  receipt.  A 
Bank's  AHP  implementation  plan  must 
be  effective  at  least  45  calendar  days 
before  the  due  date  for  AHP 
applications.  Each  Bank  shall  submit  its 
AHP  implementation  plan  to  the  Board 
for  approval  no  later  than  180  calendar 
days  after  [the  publication  of  the  final 
rule  in  the  Federal  Register). 

(d)  The  Bank's  AHP  implementation 
plan  adopted  pursuant  to  this  section 
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shall  be  made  available  by  the  Bank  to 
the  public  upon  request. 

(a)  The  Board  will  approve  or 
disapprove  proposed  amendments  to  a 
Bank's  approved  AIIP  implementation 
plan  submitted  by  the  Bank  within  60 
calendar  days  of  receipt. 

Subpart  C — Authorized  and  Required 
Uses  of  AHP  Subsidized  Advances  or 
Direct  Subsidies 

S  960.3    Authorized  uses  of  AHP 
subsidized  advances  or  direct  sutnidies. 

(a)  General.  Applicants  may  use 
subsidized  advances  or  direct  subsidies 
received  from  a  Bank  pursuant  to  this 
part  only  for  the  uses  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section 
and  subject  to  the  long-term 
requirements  set  forth  in  §960.5. 

(b)  Owner-occupied  housing  units. 
Applicants  may  use  subsidized 
advances  or  direct  subsidies  received 
from  a  Bank  pursuant  to  this  part  to 
fmance  tl.t  purchase,  construction  or 
rehabihtation  of  owner-occupied 
housing  units  by  or  for  low-  or 
moderate-income  households. 

(c)  Rental  housing  units.  Applicants 
may  use  subsidized  advances  or  direct 
subsidies  received  from  a  Bank  pursuant 
to  this  part  to  finance  the  purchase, 
construction  or  rehabilitation  of  rental 
housing  units,  at  least  20  percent  of  the 
units  of  which  will  be  occupied  by  and 
affordable  for  very  low-income 
households. 

§960.4   Specific  us*  rsquirsmento  for  AHP 
subsidized  sdvsncss  or  diract  subsidies. 

(a)  Examples  of  specific  authorized 
and  unauthorized  uses.  (1)  Authorized 
uses  of  subsidized  advances  or  direct 
subsidies  include,  but  are  not  limited  to, 
the  following  costs  related  to  the 
purchase,  construction  or  rehabilitation 
of  housint;: 

(i)  Real  property  purchase  and 
improvement  costs; 

(ii)  Construction  or  rehabilitation 
costs,  including  labor  and  materials,  and 
contractor  profit  and  overhead 
allowances; 

(iii)  Costs  integral  to  the  purchase  ox 
development  of  housing  including,  but 
not  limited  to.  project-related: 
Architectural,  inspection  and 
engineering  fees;  local  building  permit 
and  planning  fees;  accouinting  costs; 
survey  costs;  appraisal  fees;  title 
insurance  and  other  insurance  costs; 
performance  bond  and  other  bond  fees;  * 
recording  fees;  credit  report  fees; 
property  taxes;  residential  relocation 
costs  where  such  costs  are  part  of  a 
relocation  plan;  legal  fees;  syndication 
fees;  costs  of  translating  resident 
documents  to  another  language;  loan 
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commitn:  ent,  loan  origination  and  other 
loan  fina]  icing  fees  for  administrative 
costs  othi  T  than  costs  of  administering 
the  AHP  iward;  developer's  fees;  and 
marketin  ;  costs; 

(iv)  Pre  pavment  fees  imposed  by  the 
Bank  on  i  in  applicant  for  a  subsidized 
advance  i  hat  is  prepaid  in  connection 
with  the  )urchase,  construction  or 
rehabilits  tion  of  housing,  if  the 
applicant  requires  the  borrower  to  pay 
such  fee; 

(v)  Cap  italization  of  reserve  fund(s) 
necessar]  for  the  successful  operation  of 
rental  ho  ising  projects,  including 
replacera  mt  reserves,  rent-up  reserves, 
operatinj  deficit  reserves,  and  sinking 
fund  rest  rves  used  for  the  transfer  of  the 
project  tc  nonprofit  ownership  when 
associate  I  witii  a  low  income  housing 
tax  credil  transaction  (26  U.S.C.  42); 

(vi)  Cai  icellation  fees  imposed  by  the 
Bank  on  iin  applicant  for  a  subsidized 
advance  i  ;ommitment  that  is  canceled 
and  conv  >rted  to  and  disbursed  as  a 
direct  su  isidy  in  connection  with  the 
purchase  construction  or  rehabilitation 
of  housin  ;.  if  the  applicant  requires  the 
borrower  to  pay  such  fee; 

(vii)  R(  financing  of  an  existing  loan  in 
conjunct  on  with  the  purchase, 
construct  ion  or  rehabilitation  of 
housing,  arovided  the  subsidized 
advance  ( ir  direct  subsidy  and  the 
proceeds  of  the  refinancing  are  used 
only  to  n  tire  existing  debt  and  to 
benefit  lo  w-  or  moderate- income 
bousehol  is  and,  in  the  case  of 
reHnanci  ig  in  order  to  rehabilitate  a 
project,  t  lere  is  a  minimum  of  $2,500 
per  unit )  pent  on  such  rehabilitation; 
and 

(viii)  T  mant  services,  tenant 
counselii  g  and  homeowner  counseling 
costs  thai  are  a  condition  imposed  by  a 
lender  to  obtain  financing  from  such 
lender  and  which  are  necessary  for  the 
successfi^l  operation  of  the  project. 

(2)  Us^  ot  subsidized  advances  or 
direct  su  tsidies  that  are  not  authorized 
include.  »ut  are  not  limited  to.  AHP 
administ  ative  costs  of  the  applicant  or 
the  Bank, 

(b)  Use  of  funds  requirements.  (l)(i) 
The  total  amount  of  a  direct  subsidy 
provided  by  the  Bank  to  an  applicant 
under  thi  >  section  must  be  passed  on  by 
the  applii  ant  to  the  recipient. 

(ii)  An  applicant  receiving  a 
subsidize  d  advance  from  a  Bank  shall 
extend  o^dit  to  the  borrower  at  a  rate 
of  interest  equal  to  the  rate  of  interest 
charged  c  n  the  subsidized  advance  plus 
an  intere!  t  rate  spread  approved  by  the 
Bank. 

(2)  If  an  applicant  receives  a 
subsidized  advance  or  direct  subsidy 
from  a  B{  nk  or  prepayment  of  a  loan 
originall]  made  under  the  AHP,  any 
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interest  or  other  income  earned  by  the 
applicant  on  such  funds,  not  including 
any  approved  fee  or  interest  rate  spread 
charged  to  the  borrower,  must  be 
forvsarded  to  the  Bank  to  be  used  for 
additional  AHP  projects,  except  for 
interest  or  other  income  earned  by  the 
applicant  within  30  calendar  days  of 
receiving  the  subsidized  advance  or 
direct  subsidy  or  of  receiving 
prepa\'ment  of  a  loan  originally  made 
under  the  AHP. 

(3)  A  direct  subsidy  received  by  an 
applicant  from  a  Bank  that  is  provided 
by  such  applicant  to  a  sponsor  may  be 
lent  by  the  sponsor  in  connection  with 
an  AHP  rental  housing  project  involving 
low-income  housing  tax  credits, 
provided  the  subsidy  is  lent  by  the 
sponsor  for  a  term  of  not  less  \han  30 
years,  with  all  principal  and  interest 
pa>Tnents  deferred  until  the  end  of  such 
term.  If  such  a  loan  is  repaid  before  the 
end  of  the  30-year  term,  the  entire 
amount  of  the  direct  subsidy  must  be 
repaid  to  the  Bank. 

(4)  If  an  applicant  receives  a 
subsidized  advance  or  direct  subsidy 
from  a  Bank,  and  in  turn  provides  both 
a  loan  and  a  grant  to  a  borrower  and 
charges  an  origination  fee  for  providing 
the  loan,  then  any  fee  charged  by  the 
applicant  for  providing  the  grant  may 
not  be  paid  with  the  AHP  subsidized 
advance  or  direct  subsidy. 

S  960.5    Long-term  rsquirements. 

(a)  Rental  housing  units.  (1)  At  least 
20  percent  of  the  rental  housing  units  in 
a  project  financed  under  the  AHP  with 
subsidized  advances  or  direct  subsidies 
shall  remain  affordable  for  and  occupied 
by  very  low-income  households  for  a 
minimum  period  of  30  years  or,  at  the 
election  of  the  sponsor,  the  remaining 
useful  life  of  such  units,  except  as 
provided  in  paragraph  (a)(3)  of  this 
section.  An  appHcant  and  the  project 
sponsor  shall  state  in  the  AHP 
application  their  commitment  regarding 
satisfaction  of  the  long-term  income- 
eligibility,  affordability  and  income- 
targeting  requirements  contained  in  this 
paragraph  (a)(1).  An  applicant  may 
commit  to  maintain  additional  units  as 
affordable  for  and  occupied  by  low-  or 
moderate-income  households,  which 
commitment  shall  be  for  a  minimum 
period  of  30  years  or,  at  the  election  of 
the  sponsor,  the  remaining  useful  life  of 
such  units,  except  as  provided  in 
paragraph  (a)(3)  of  this  section.  The 
Bank's  AHP  implementation  plan  shall 
set  forth  the  procedures  that  (he  Bank 
will  follow  to  effectively  implement  the 
reouirements  of  this  paragraph  (a)(1). 

(2)  A  household  occupying  a  rental 
housing  unit  subject  to  the  income* 
targeting  requirement  of  paragraph  (a)(1) 
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of  this  section  is  required  to  satisfy  the 
income-eligibility  requirement  of  such 
paragraph  applicable  to  such  income- 
targeted  unit,  as  committed  to  in  the 
AHP  application,  upon  initial 
occupancy.  The  household  may 
continue  to  occupy  the  income-targeted 
unit  even  if  its  income  increases  above 
the  income-eligibility  requirement  for 
such  unit.  The  unit  may  continue  to 
count  toward  meeting  the  income- 
targeting  requirement  committed  to  in 
the  AHP  application,  provided  the  rent 
charged  remains  affordable  to  the 
household  as  defined  in  §  960.1; 
however,  if  the  household's  income 
rises  above  140  percent  of  the  income- 
targeting  level  committed  to  in  the  AHP 
application,  the  sponsor  must  make  the 
next  available  rental  housing  unit  in  the 
project  affordable  to  and  available  for 
occupancy  by  a  household  whose 
income  is  at  or  below  the  income- 
targeting  level  committed  to  in  the  AHP 
application  for  the  original  unit,  and 
once  the  next  available  rental  housing 
unit  is  so  occupied,  the  rent  charged  on 
the  unit  occupied  by  the  household 
whose  income  has  risen  shall  no  longer 
be  subject  to  the  requirement  that  it  be 
affordable  for  households  at  the  income- 
targeting  level  committed  to  in  the  AHP 
application. 

(3)  An  owner  of  an  AHP-assisted 
rental  housing  project  may  sell  the 
project  prior  to  the  end  of  the  long-term 
period  during  which  the  project's  rental 
units,  or  applicable  portion  thereof, 
must  remain  affordable  for  and 
occupied  by  households  with  incomes 
at  or  below  the  levels  committed  to  in 
the  AHP  application;  however,  either: 

(i)  The  purchaser  must  agree  to 
continue  the  project's  rental  units,  or 
applicable  portion  thereof,  as  affordable 
for  and  occupied  by  households  with 
incomes  at  or  below  the' levels 
committed  to  in  the  AHP  application  for 
the  remainder  of  the  long-term  period 
committed  to  in  the  AHP  application, 
and  must  agree  to  be  subject  to  the  same 
restrictions  on  resale  that  applied  tq  the 
seller;  or 

(ii)  If  the  purchaser  does  not  satisfy 
the  requirements  of  paragraph  (a)(3)(i)  of 
this  section,  and  if  the  Bank  provided  a 
direct  subsidy  to  the  applicant  which 
was  passed  on  as  a  grant  to  the  seller, 
the  seller  must  repay  a  pro  rata  portion 
of  the  grant  as  provided  in 
§  960.16(d)(1);  or 

(iii)  If  the  purchaser  does  not  satisfy 
the  requirements  of  paragraph  (a)(3)(i)  of 
this  section,  and  if  the  Bank  provided  a 
subsidized  advance  to  the  applicant 
which  in  turn  provided  a  below  market 
rate  loan  to  the  seller,  then  the 
provisions  of  §  960.16(d)(2)  shall  apply. 


(b)  The  Bank's  AHP  implementation 
plan  shall  permit  the  owner  of  an  AHP- 
assisted  rental  housing  project  to  sell 
such  project  as  provided  for  in 
paragraph  (a)(3)  of  this  section. 

Subpart  D— Applications  for  AHP 
Subsidized  Advances  or  Direct 
Subsidies 

f  960.6    Establishment  of  AHP  funding 
cycles  and  available  AHP  subsidies. 

(a)  Establishment  of  AHP  funding 
cycles.  (1)  Each  Bank  shall  establish  at 
least  two  but  no  more  than  four  AHP 
funding  cycles  per  year  during  which 
applications  for  subsidized  advances  or 
direct  subsidies  vkill  be  accepted.  The 
schedule  for  such  funding  cycles, 
including  application  due  dates,  is  to  be 
determined  by  the  Bank  in  its 
discretion,  but  shall  allow  for  sufficient 
time  intervals  to  ensure  an  adequate 
pool  of  applicants  to  compete  in  each 
funding  cycle.  The  funding  cycle 
schedule,  including  application  due 
dates,  shall  be  described  in  detail  in  the 
Bank's  AHP  implementation  plan. 

(2)  Each  Bank  shall  inform  the  general 
public  and  its  members  of  the  number 
and  dates  of  its  AHP  funding  cycles  for 
the  year  and  the  approximate  amount  of 
available  AHP  subsidies  for  each 
funding  cycle  at  least  45  calendar  days 
before  the  due  date  for  AHP 
applications  for  the  first  funding  cycle 
for  the  year. 

(b)  Available  AHP  subsidies.  Each 
Bank  shall  allocate  comparable  amounts 
of  AHP  subsidies  for  each  AHP  funding 
cycle  during  the  year. 

§  960.7    AHP  sppllcation  spprovsl  process. 

(a)  Application.  Each  Bank  shall 
require  applicants  for  subsidized 
advances  or  direct  subsidies  to  submit 
to  the  Bank  an  application  which,  at  a 
minimum,  contains  all  of  the 
information  described  in  this  paragraph 
and  any  other  information  which  fie 
Bank  determines  is  necessary  in  order  to 
take  action  on  such  application 
pursuant  to  this  part,  including  the 
following: 

(1)  A  concise  description  of  the 
purpose  of  the  request  and  proposed 
uses  of  the  funds,  and  its  relationship  to 
the  priorities  identified  in  §  960.10(d). 
the  tai^geting  criterion  identified  in 

§  960.10(e).  and  the  other  objectives 
identified  in  §960.10(0; 

(2)  A  statement  of  how  the  project 
will  satisfy  the  authorized  uses  and 
long-term  requirements,  including  a 
description  of  legal  mechanisms  to  be 
used  to  ensure  compliance  by  the 
project  with  such  requirements, 
contained  in  §§960.3  and  960.5; 


(3)  A  statement  of  how  the  project 
will  comply  with  the  fair  housing  law 
reouirement  contained  in  §  960.9(b); 

(4)  A  statement  of  how  the  project 
will  satisfy  the  feasibility  requirement 
contained  in  §  960.9(d); 

(5)  A  statement  of  how  the  project's 
sponsor  satisfies  the  qualification 
reouirement  contained  in  §  960.9(e): 

(6)  A  statement  of  whether  a 
subsidized  advance  or  direct  subsidy 
has  been  requested  and  the  amount  of 
such  funds  requested; 

(7)  A  disclosure  of  whether  or  not  the 
applicant  has  a  direct  or  indirect 
interest  in  the  property  or  project.  If  the 
applicant  has  an  interest  in  the  property 
and  the  application  is  approved,  then 
prior  to  the  transfer  of  AHP  funds  to  the 
project,  an  independent  current 
appraisal  of  the  fair  market  value  of 
such  property  must  be  provided,  unless 
the  applicant  demonstrates  that  the 
property  is  being  sold  or  otherwise 
transferred  to  the  sponsor  at  a  price 
substantially  below  the  fair  market 
value; 

(8)  A  statement  of  the  project's  costs; 
and 

(9)  A  certification  from  the 
applicant's,  the  sponsor's  and  the  loan 
fund's  or  loan  consortium's  board  of 
directors,  or  president  or  senior  officer 
if  so  delegated  by  the  board  of  directors, 
that  the  applicant,  the  sponsor  and  the 
loan  fund  or  loan  consortium  will 
comply  with  all  requirements  of  this 
part  and  all  obligations  committed  to  in 
the  AHP  application. 

(b)  Action  on  applications.  (1)  The 
Bank  shall  review,  score  and  take  action 
on  an  AHP  application  pursuant  to  the 
requirements  contained  in  §§960.8. 
960.9  and  960.10,  and  shall  notify  the 
applicant  of  such  action  no  later  than  60 
calendar  days  after  the  application  due 
date  for  the  AHP  funding  cycle. 

(2)  The  board  of  directors  of  each 
Bank  shall  have  the  authority  to  approve 
or  disapprove  AHP  applications 
received,  and  may  delegate  such 
authority  to  the  president  or  other 
senior  officers  of  the  Bank. 

(3)  Within  30  calendar  days  of  each 
Bank's  approval  of  the  AHP  applications 
for  a  given  AHP  funding  cycle,  the  Bank 
shall  forward  to  the  Board  a  summary  of 
each  approved  AHP  application.  The 
summary  shall: 

(i)  Briefly  describe  the  project, 
including  the  applicant,  the  loan  fund 
or  loan  consortium,  if  applicable,  and 
the  sponsor — whether  nonprofit,  for- 
profit  or  public  agency,  the  tj-pe  of 
housing,  the  location,  the  long-term 
period  committed  to,  the  number  of 
housing  units  including  the  number  of 
units  affordable  for  very  low-,  low-  or 
moderate-income  households  or  for 
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households  at  any  other  income  levels 
committed  to  in  the  AHP  application, 
the  development  cost,  other  financing 
sources,  and  special  needs  populations 
served; 

(ii)  State  the  reason  for  the  points 
awarded  under  each  of  the  B^mk's 
scoring  criteria  for  the  project; 

(iii)  Indicate  whether  a  subsidized 
advance  or  direct  subsidy  was  approved 
by  the  Bank  for  the  project,  the  use  of 
such  funds,  and  the  amount  of  such 
funds  approved;  if  a  subsidized  advance 
was  approved,  the  summary  shall 
indicate  the  amount  of  the  advance,  the 
advance  rate,  the  amortization  schedule 
for  the  advance,  the  term  to  maturity, 
the  applic^!e  cost  of  funds,  and  the 
late  as  of  wnich  the  cost  of  funds  was 
I'etermined; 

(iv)  Indicate  whether  the  project 
T  ^ceived  approval  in  a  prior  AHP 
rending  cycle,  or  if  the  project  is  an 
extension,  expansion,  continuation  or 
.  oconfiguration  of  a  previously 
approved  AHP  project; 

(v)  Describe  how  the  project  will  be 
monitored  and  by  what  entity; 

(vi)  Describe  the  legal  mechanisms  to 
be  used  to  ensure  compliance  by  the 
project  with  the  long-term  requirement 
contained  in  §960.5; 

(vii)  Include  a  summary  in  chart  form 
showing  all  AHP  applications  received 
by  the  Bank  in  the  particular  AHP 
funding  cycle,  with  the  score  each 
application  received  for  each  scoring 
criterion,  and  the  total  score  received  by 
each  project;  and 

(viii)  Include  any  other  information 
required  b}  ihe  Board. 

Subpart  E — Requirements  for  Approval 
of  AHP  Applications 

§  960.8    General  requirements  for  approval 
of  AHP  applications. 

(a]  Each  Bank  shall  evaluate  the  AHP 
applications  received  to  determine  if- 
they  satisfy  the  threshold  criteria  in 

§  960.9.  All  applications  that  meet  the 
threshold  criteria  shall  be  scored 
pursuant  to  the  criteria  contained  in 
§  96ai0,  as  set  forth  in  the  Bank's 
approved  AHP  implementation  plan. 

(b)  The  Bank  shall  approve  the 
applications  in  descending  order 
starting  with  the  highest  scoring 
application  until  the  total  AHP  funding 
amount  for  the  particular  funding  cycle, 
except  for  any  amount  insufficient  to 
fund  the  next  highest  scoring  project, 
has  been  allocated.  The  Bank  also  may 
approve  the  next  four  highest  scoring 
applications  as  alternates  and,  within 
one  year  of  approval  by  the  Bank,  may 
fund  such  alternates  if  any  previously 
committed  AHP  funds  become 
available. 


$960.9    thrashoM  criteria  (or  approval  Of 
AHP  applications. 

Threshold  criteria.  An  AHP 
application  must  meet  all  of  the 
threshoifl  criteria  set  forth  in  this 
section  ih  order  to  be  considered  for 
scoring  \  nder  §  960.10  and  for  AHP 
funding  ipproval. 

(a)  Au  norized  and  required  uses 
requiren  ents.  The  AHP  application 
must  inc  icate  that  the  use  of  the 
subsidiz  d  advance  or  direct  subsidy  set 
forth  in  I  le  AHP  application  for  the 
proposei  project  will  comply  with  the 
requiren  ents  for  authorized  and 
required  uses  of  such  funds  contained 
in  §§96(  .3,  960.4  and  960.5. 

(b)  Fai  •  housing  law  requirements. 
The  AHl  application  must  indicate  that 
the  proje  ::t  sponsor  will  comply  with 
any  appl  cable  fair  housing  law 
requiren  ents  and  must  indicate  how  the 
sponsor  >roposes  to  affirmatively 
further  c  impliance  with  such 
reouiren  ents. 

(c)  Tw  mty  percent  requirement  and 
alternati  es.— (1)  General,  (i)  Except  as 
providec  in  paragraph  (c)(2)  of  this 
section,  i .  Bank  shall  not  offer 
subsidiz(  d  advances  or  direct  subsidies 
to  applic  ints  in  excess  of  that  amount 
needed  t )  reduce  the  monthly  housing 
costs  (as  defined  in  paragraph  (c)(l)(ii) 
of  this  St  ::tion)  for  income-eligible 
househo  ds,  as  committed  to  in  the  AHP 
applicati  du,  to  20  percent  of  the 
househo  d's  gross  monthly  income.  In 
projects  yvhere  other  forms  of  federal, 
state,  loc  il  or  private  subsidized 
assistant  3  are  being  used  in  conjunction 
with  AH  *  subsidized  advances  or  direct 
subsidies,  the  total  amount  of 
subsidized  assistance,  including  funds 
providet  under  the  AHP,  shall  not  be  in 
excess  o  the  amount  needed  to  reduce 
the  monl  ily  housing  costs  (as  deBned  in 
paragraph  (c)(l)(ii)  of  this  section)  for 
the  incoihe-eligible  households,  as 
committ(  d  to  in  the  AHP  application,  to 
20  percei  it  of  the  household's  gross 
monthly  Income. 

(ii)  Foi  purposes  of  paragraph  (c)(1)  of 
this  secti  an.  monthly  housing  costs  are 
defmed  t  s: 

(A)  Foi  households  in  AHP-assisted 
owner-o<  cupied  housing  units, 
mortgage  principal  and  interest 
paymenti.  real  property  taxes, 
homeow  lers'  insurance,  a  reasonable 
estimate  sf  utility  costs  excluding 
telephon  i  service,  and  for  households  in 
AHP-assi  sted  condominium, 
cooperat  ve.  mutual  housing  or  other 
housing  >rojects  involving  common 
ownersh  p,  those  portions  of  any  regular 
operating  assessment  or  fee  allocated  for 
principa  and  interest  payments,  taxes, 
insuranc  )  and  a  reasonable  estimate  of 
utilities  <  ttributable  to  the  household's 


share  of  the  common  area  and/or  the 
individual  unit;  and 

(B)  For  households  in  AHP-assisted 
rental  housing  units,  rent  payments,  and 
where  they  are  not  already  included  in 
rent  payments,  a  reasonable  estimate  of 
utility  costs  excluding  telephone 
service. 

(iii)  A  household  subject  to  the  20 
percent  requirement  set  forth  in 
paragraph  (c)(1)  of  this  section  is 
required  to  meet  such  requirement  only 
at  the  time  it  initially  purchases  or 
occupies  a  unit. 

(2)  Alternative  requirements,  (i)  The 
requirement  in  paragraph  (c)(1)  of  this 
section  shall  not  apply  where  a  Bank 
provides  subsidized  advances  or  direct 
subsidies  to  an  apphcant  for  a  rental 
housing  project,  which  project  also 
receives  funds  from  a  federal  or  state 
rental  housing  program  that  requires 
qualifying  households  to  pay  as  rent  a 
certain  percentage  of  their  monthly 
income  or  a  designated  amount, 
provided  that  the  household  meets  the 
housing  payment  requirements  of  the 
other  program. 

(ii)  The  requirement  in  paragraph 
(c)(1)  of  this  section  shall  not  apply 
where: 

(A)  The  total  amount  of  the  AHP 
funds  provided  through  a  subsidized 
advance  or  direct  subsidy  used  to 
finance  rehabilitation  of  a  housing  unit 
by  a  very  low-income  household  that 
already  owns  and  occupies  the  housing 
unit  is  $10,000  or  less  per  such 
household;  or 

(B)  The  total  amount  of  the  AHP 
funds  provided  through  a  subsidized 
advance  or  direct  subsidy  used  to 
finance  the  purchase  of  a  housing  unit 
by  a  very  low-income  household  is 
$5,000  or  less  f)er  such  household. 

(iii)  The  requirement  in  paragraph 
(c)(1)  of  this  section  shall  not  apply 
where  the  total  amount  of  the  AHP 
funds  provided  through  a  subsidized 
advance  or  direct  subsidy  used  to 
finance  rehabilitation  or  purchase  of  a 
housing  unit  by  a  low-  or  moderate- 
income  household  is  $5,000  or  less  per 
such  household. 

(iv)  The  requirement  in  paragraph 
(c)(1)  of  this  section  shall  not  apply 
where  a  Bank  provides  subsidized 
advances  or  direct  subsidies  ultimately 
benefiting  a  household  with  an  income 
at  or  below  the  level  committed  to  in  the 
AHP  application,  which  is  participating 
in  a  self-help,  sweat  equity  or  similar 
housing  program  that  requires  the 
household  to  contribute  its  skilled  or 
unskilled  labor  valued  at  a  minimum  of 
$2,000  per  household,  working 
cooperatively  with  others,  to  construct 
or  rehabilitate  housing  which  the 
household  or  other  program  participants 
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are  purchasing  or  already  own  and 
occupy,  and  that  involves  supervision  of 
the  work  performed  by  skilled  builders 
or  rehabilitators. 

(d)  Project  feasibility.  The  AHP 
application  must  indicate  that  the 
proposed  project  is  feasible  in  that, 
based  on  an  analysis  of  project  sources 
and  uses  of  funds,  project  multi-year 
operating  pro  formas  for  rental  housing 
projects,  projections  of  sales  and  prices 
for  owner-occupied  housing  units,  and 
local  market  conditions,  the  project  is 
financially  viable  and  likely  to  be 
completed  within  a  reasonable  period  of 
time,  and  is  hkely  to  operate  or  sell  and 
remain  affordable  to  the  designated 
income-eligible  households  over  the 
long-term  period  committed  to  in  the 
AHP  application. 

(e)  Qualifications  of  sponsor.  The 
AHP  application  must  indicate  that  the 
sponsor  has  the  qualifications  and 
ability  to  perform  its  responsibilities  as 
committed  to  in  the  AHP  application. 

(f)  Creditworthiness  of  applicant.  "The 
applicant  must  have  the  ability  to 
qualify  for  an  advance  from  the  Bank  to 
fund  the  project  described  in  the  AHP 
application. 

§960.10    Scoring  of  AHP  applications. 

(a)  General.  The  Bank  shall  score  AHP 
applications  that  satisfy  all  of  the 
threshold  criteria  in  §  960.9  according  to 
the  scoring  methodology  set  forth  in  this 
section  which  shall  be  included  in  the 
Bank's  approved  AHP  implementation 
plan. 

(b)  Priority  treatment.  Each 
application  is  Hrst  evaluated  to 
determine  if  it  will  receive  priority 
treatment.  For  purposes  of  determining 
priority,  an  application  can  receive  a 
maximum  of  eight  points  for  each  of  the 
five  priority  categories  set  forth  in 
paragraph  (d)  of  this  section.  A  Bank  in 
its  AHP  implementation  plan  shall 
define  more  specifically  each  of  the  five 
priority  categories  and  explain 
specifically  how  points  will  be  awarded 
for  satisf>ing  each  category.  An 
application  will  be  deemed  to  meet  a 
particular  priority  category  if  it  is 
awarded  at  least  four  points  for  that 
priority  category.  Applications  meeting 
at  least  two  priority  categories  shall 
receive  priority  treatment. 

(c)  Order  of  scoring.  Applications  that 
qualify  for  priority  treatment  pursuant 
to  paragraph  (b)  of  this  section  shall  be 
scored  before  applications  that  do  not 
qualify  for  priority  treatment.  The 
applications  that  do  not  qualify  for 
priority  treatment  will  not  be  scored 
unless  there  are  insufficient  priority 
treatment  applications  to  utilize  the 
total  AHP  funding  amount  for  the 
funding  cycle. 


(d)  Priorities — 10  point  category.  The 
Bank  shall  total  the  points  received  by 
each  applicant  for  purposes  of 
determining  priority  for  all  of  the  five 
priority  categories  set  forth  in  this 
paragraph  (d);  it  shall  award  40  points 
to  the  application(s)  that  receive  the 
highest  number  of  total  points,  and  the 
remaining  application  scores  shall  be 
adjusted  and  awarded  points  on  a 
declining  scale  basis.  The  five  priority 
categories  are  as  set  forth  in  the 
following  paragraphs  (d)(1)  through  (5) 
of  this  section. 

(1)  Government-owned  properties. 
Applications  for  projects  that  finance 
the  purchase  or  rehabilitation  of 
housing  owned  or  held  by  the  United 
States  Government  or  any  agency  or 
instrumentality  of  the  United  States, 
including  but  not  limited  to  the 
Department  of  Housing  and  Urban 
Development.  Resolution  Trust 
Corporation,  Fanners  Home 
Administration,  Veterans 
Administration,  Federal  National 
Mortgage  Association,  or  Federal  Home 
Loan  Mortgage  Corporation. 

(2)  Nonprofit  or  state  or  local 
government  sponsored  projects. 
Applications  for  projects  that  finance 
the  purchase,  construction  or 
rehabilitation  of  housing  the  sponsor  of 
which  is  a  nonprofit  organization,  a 
state  or  political  subdivision  of  a  state, 
a  local  housing  authority  or  a  state 
housing  finance  agency. 

(3)  Special  needs  projects. 
Applications  for  projects  that  address 
special  needs,  which  shall  be  defined  by 
the  Bank  in  its  AHP  implementation 
plan,  which  special  needs  may  include 
but  are  not  limited  to: 

(i)  Empowering  the  households  or 
residents  through  programs  such  as 
resident  management  of  the  property, 
self-help  housing,  homesteading,  and 
sweat  equity; 

(ii)  Providing  housing  for  special 
needs  populations  such  as  homeless 
persons,  abused  or  battered  persons, 
persons  with  AIDS,  mentally  or 
physically  disabled  persons,  or  persons 
with  sub^ance  abuse  problems; 

(iii)  Providing  housing  in  rural  areas 
or  areas  targeted  by  local,  state  or 
federal  governments  for  community 
development  or  revitalization  through 
the  development  of  affordable  bousing 
or  economic  investment;  or 

(iv)  Providing  housing  with  special 
services  to  meet  the  needs  of  low-  or 
moderate-income  households  including, 
but  not  limited  to.  child  care,  job 
training,  medical  care,  substance  abuse 
programs,  independent  living  skill 
training,  and  rental  household  and 
homeowner  household  counseling. 


(4)  District  Bank  priority. 
Applications  for  projects  that  meet  one 
or  more  priorities  recommended  by  the 
Bank's  Advisory  Council  and  adopted 
by  the  Bank's  board  of  directors  that 
each  address  a  housing  need  in  the 
Bank's  district  and  are  consistent  with 
the  purposes  of  this  part.  The  Bank  shall 
describe  in  its  AHP  implementation 
plan  how  the  points  for  the  priority  or 
priorities  will  be  distributed. 

(5)  Economic  mobility  priority. 
Applications  for  projects  that  provide 
housing  for  low-  or  moderate-income 
households  that  move  from  low-  or 
moderate-income  neighborhoods  or 
housing  projects  to  neighborhoods, 
mixed-income  buildings  or  owner- 
occupied  housing  developments  in 
which  at  least  50  percent  of  the 
households  have  incomes  above  the 
median  income  for  the  area,  as 
published  by  the  U.S.  Department  of 
Housing  and  Urban  Development. 

(e)  Targeting— 20-point  category.  An 
application  can  receive  a  maximum  of 
20  points  for  this  category.  The  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  the  project{s) 
serve(s)  the  greatest  percentage  of  very 
low-,  low-  and  moderate-income 
households,  in  that  priority  order.  In  the 
alternative,  if  a  weighted-average 
scoring  methodology  is  provided  in  the 
Bank's  AHP  implementation  plan,  the 
Bank  shall  award  points  to  an 
application  based  on  the  extent  to 
which  the  project  has  the  lowest 
weighted-average  income  determined  by 
multiplying  the  percentage  of  units 
reserved  for  households  at  certain 
income  levels  by  those  incomes 
expressed  as  a  percentage  of  median 
income,  and  adding  the  totals. 
.^Applications  shall  be  scored  relative  to 
each  other  with  the  maximum  number 
of  points  allowable  awarded  to  the 
application(s)  that  best  achieve(s)  the 
targeting  objective,  and  the  remaining 
application  scores  shall  be  adjusted  and 
awarded  points  on  a  declining  scale 
basis.  However,  owner-occupied 
housing  projects  shall  be  scored  as  one 
group  and  rental  housing  projects  shall 
be  scored  as  a  separate  group. 

(0  Other  objectives.  Tne  five  other 
objectives  categories  are  as  set  forth  in 
the  following  paragraphs  (f)(1)  through 
(5)  of  this  section.  The  Bank  in  its  AHP 
implementation  plan  shall  define  mora 
specifically  each  of  the  five  other 
objectives  categories  and  explain 
specifically  how  points  will  be  awarded 
for  satisfying  each  category.  For  each 
category,  the  Bank  shall  award  the 
maximum  number  of  points  allowable 
for  such  category  to  the  application(s) 
that  best  8chieve(s)  the  objective,  and 
the  remaining  application  scores  shall 
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be  adjusted  and  awarded  points  on  a 
declining  scale  basis. 

(1)  AHP  subsidy  per  unit — 10-point 
category.  An  application  can  receive  a 
maximum  of  10  points  for  this  category. 
The  Bank  shall  award  points  to 
applications  based  on  the  extent  to 
which  the  project  proposes  to  use  the 
least  amount  of  AHP  subsidy  per  AHP- 
subsidized  unit.  Projects  should  be 
scored  relative  to  each  other;  however, 
owner-occupied  housing  projects  shall 
be  scored  as  one  group  and  rental 
housing  projects  shall  be  scored  as  a 
separate  group.  This  scoring  criterion 
may  not  include  a  leveraging  criterion 
whereby  the  application  is  scored  based 
on  the  percentage  of  the  project's  total 
development  cost  that  is  to  be  financed 
with  the  AHP  subsidy. 

(2)  Applicant  participation — 5-point 
category.  An  application  can  receive  a 
maximum  of  5  points  for  this  category. 
The  Bank  shall  award  points  to 
applications  based  on  the  extent  to 
which  the  project  involves  participation 
by  applicants  other  than  the  receipt  of 

a  subsidized  advance  or  direct  subsidy 
under  the  AHP.  Such  participation  can 
be  financial  or  non-financial,  including 
but  not  limited  to  debt  or  equity 
financing  of  the  project,  grants  to  the 
project,  applicant  involvement  on  the 
boards  of  nonprofit  sponsors,  and 
applicant  provision  of  technical 
assistance  to  the  nonprofit  sponsors  for 
the  project. 

(3j  Community  involvement — 10- 
point  category.  An  application  can 
receive  a  maximum  of  10  points  for  this 
category.  The  Bank  shall  award  points 
to  applications  based  on  the  extent  to 
which  there  is  demonstrated  support  for 
the  project  by  local  community 
organizations  and  individuals  other 
than  as  project  sponsors,  such  as 
through  the  commitment  by  such 
organizations  and  individuals  of  funds, 
goods  and  services,  and  volunteer  labor. 

(4)  Community  stability — 10-point 
category.  An  application  can  receive  a 
maximum  of  10  points  for  this  category. 
The  Bank  shall  award  points  to 
applications  based  on  the  extent  to 
which  the  project(s)  maximize(s) 
community  stability,  such  as  by: 
committing  to  a  greater  long-term  period 
pursuant  to  §  960.5;  revitalizing  vacant 
or  abandoned  properties  or  being 
integrally  part  of  a  neighborhood 
stabilization  plan,  if  such  revitalization 
or  stabilization  is  not  identified  as  a 
special  needs  category  by  the  Bank 
pursuant  to  §960.10(d)(3)(iii);  and  not 
displacing  low-  or  moderate-income 
households,  or  if  such  displacement 
will  occur,  indicating  how  such 
households  will  be  assisted  to  minimize 
the  impact  of  such  displacement. 


(5)  Innovation — 5-point  category.  An 
applicat  on  can  receive  a  maximum  of  5 
points  f(  ir  this  category.  The  Bank  shall 
award  p  jints  to  applications  based  on 
the  exte  it  to  which  the  project(s) 
involve(  >)  a  particularly  new  or  unusual 
approac  i,  either  financial  or  non- 
financia  ,  for  meeting  the  requirements 
of  this  pbrt. 

§  960.1 1    Modifications  of  approved  AHP 
applicatii  ms. 

(a)  An  applicant  that  seeks  a 
modifia  tion  of  an  approved  AHP 
applicat  on  before  completion  and 

par  cy  of  the  project  must  submit  a 
or  such  modification  in  writing 
for  review  and  approval.  A 
ion  is  any  change  that  affects 
potentially  affect  the  material 
un  ler  which  the  application  was 
y  evaluated  and  scored. 

equest  for  a  modification  of  an 
AHP  application  must 
at  a  minimum: 
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other  information  that  the 
ines  is  necessary  to  review 
modification. 


The  Bank  shall  review  the 

or  modification,  shall  re-score 
application  as  proposed  to  be 
according  to  the  scoring 

ised  in  the  AHP  funding  cycle 
the  application  was  originally 
,  and  may  approve  such 

f  the  following  factors  are 


(i)  Th  J  project  as  proposed  to  be 
modifie  1  continues  to  meet  all  of  the 
requirei  lents  of  this  part;  and 

(ii)  Tl  e  project  as  proposed  to  be 
modifie  i  continues  to  score  high 
enough  that  it  would  have  been 
approve  d  in  its  AHP  funding  cycle. 

(2)  If  he  application  does  not  satisfy 
the  reqi  irements  in  paragraph  (c)(1)  of 
this  sec  ion,  the  Bank  in  its  discretion 
may  ap  irove  the  request  for 
modification  if  the  reason  for  the 
modification  is  due  to  circumstances 
outside  ithe  control  of  the  applicant  or 
sponsoil 

(d)  Toe  Bank  shall  forward  to  the 
Board  a  detailed  summary  of  any 
modification  of  an  AHP  application 
approv^  by  the  Bank,  including  how 
the  Banf  re-scored  the  project,  within 
30  calei  dar  days  of  the  approval  of  such 
modifie  ition. 


JMt 


Subpart  F— Use  and  Verification  at 
Initial  Disbursement  of  AHP 
Subsidized  Advances  or  Direct 
Sut}sidies 

§  960.12    Us«  of  AHP  subsidized  advances 
or  direct  subsidies  within  reasonable  period 
of  time  and  verification  of  reasonable 
progress. 

(a)  The  Bank  shall  in  its  AHP 
implementation  plan  identify  what 
constitutes  reasonable  progress  by  the 
sponsor  towards  using  subsidized 
advances  or  direct  subsidies  within  a 
reasonable  period  of  time  after  the 
approval  of  an  AHP  application  for 
different  types  of  projects,  and  explain 
how  it  intends  to  verify  such  reasonable 
progress.  • 

(b)  The  sponsor  must  demonstrate 
that  reasonable  progress  is  being  made 
towards  using  the  requested  funds 
within  a  reasonable  period  of  time  after 
approval  of  the  AHP  application,  as 
determined  by  the  Bank  under 
paragraph  (a)  of  this  section. 

(c)  The  Bank  shall  verify  the  efforts  of 
the  sponsor  to  determine  whether  it  has 
satisfied  the  requirement  in  paragraph 
(b)  of  this  section. 

(d)  If  the  sponsor  fails  to  satisfy  the 
requirement  in  paragraph  (b)  of  this 
section,  the  Bank  shall  cancel  the  AHP 
award,  and  shall  not  disburse  any 
subsidized  advances  or  direct  subsidies 
through  the  applicant  to  the  sponsor, 
and  the  full  amount  of  any  previously 
disbursed  subsidized  advances  or  direct 
subsidies  shall  be  returned  to  the  Bank. 

§  960.13    Verification  at  Initial 
disbursenwnt  of  AHP  subsidized  advances 
Of  direct  subsidies. 

At  the  time  of  initial  disbursement  of 
a  subsidized  advance  or  a  direct  subsidy 
by  a  Bank  for  an  approved  AHP 
application,  the  Bank  shall  verify  in 
writing  that  the  project  complies  with 
all  applicable  requirements  contained  in 
§960.9  and  all  obligations  committed  to 
in  the  approved  AHP  application.  The 
Bank  shall  verify  the  amount  of  subsidy 
being  provided  in  connection  with  the 
application  and  being  charged  against 
the  AHP  fund.  The  Bank  shall  include 
in  its  AHP  implementation  plan  its 
verification  procedures  for  such 
purposes. 

Subpart  Q— Monitoring  and  Reporting 
Requirements 

$960.14    Monitoring  requirements. 

(a)  Monitoring  by  the  Banks.  Each 
Bank  has  the  responsibility  to  monitor 
the  projects  funded  through  its  AHP 
according  to  the  monitoring 
requirements  described  in  this  section. 

(d)  Monitoring  plan.  Each  Bank  shall 
include  in  its  AHP  implementation  plan 


an  explanation  of  how  it  intends  to  meet 
the  monitoring  requirements  of  this 
section. 

(c)  Monitoring  by  Bank's  designee.  A 
Bank  may  contract  with  an  applicant,  a 
state  housing  finance  agency,  or  other 
entity  to  perform  the  tasks  required  to 
meet  the  monitoring  requirements 
described  in  paragraphs  (e)  through  (h) 
of  this  section;  however,  the  Bank 
remains  ultimately  responsible  for 
compliance  with  the  monitoring 
requi  rements  of  this  section. 

(d)  Monitoring  during  construction  or 
rehabilitation.  If  subsidized  advances  or 
direct  subsidies  are  used  to  finance 
construction  or  rehabilitation  of  a 
project,  the  Bank  shall  require  the 
applicant  to  monitor  the  construction  or 
rehabilitation  until  completion,  and  to 
make  progress  reports  to  the  Bank,  as 
reo'jired  under  §  960.15(b)(2). 

(e)  Monitoring  long-term 
requirements.— -^1)  Owner-occupied 
housing. — (i)  Initial  certification.  At  the 
time  a  household  enters  into  a  purchase 
contract  for  an  AHP-assisted  housing 
unit  or  at  the  closing  on  the  financing 
for  such  unit,  or  at  the  time  a  household 
that  already  owns  a  housing  unit 
receives  a  commitment  of  a  loan  or  a 
grant  pursuant  to  the  AHP,  the  Bank  or 
its  designee  shall  obtain  a  certification 
from  the  sponsor,  as  required  under 

§  960.15(c)(l)(i),  that  the  household  has  • 
an  income  at  or  below  the  level 
committed  to  in  the  AHP  application. 

(ii)  Monitoring  after  initial  sale.  (A) 
During  the  required  long-term  period 
applicable  to  an  owner-occupied 
housing  unit  assisted  by  a  grant 
provided  under  the  AHP,  the  Bank  or  its 
designee  shall  monitor  the  unit  to 
determine  whether  it  has  been  sold  to  a 
household  with  an  income  that  exceeds 
the  level  committed  to  in  the  AHP 
application. 

(B)  Monitoring  shall  include,  but  is 
not  limited  to,  periodic  review  of 
relevant  reports  or  certifications 
obtained  from  the  sponsor,  including 
reports  and  certifications  received 
pursuant  to  S960.15(c)(l)(ii)  and,  at 
least  on  a  sample  basis,  periodic  review 
of  land  title  records  at  intervals  to  be 
determined  by  the  Bank,  based  on  the 
amount  of  funds  received  by  the  project 
pursuant  to  the  AHP,  the  type  and 
complexity  of  the  project,  or  other 
factors  deemed  relevant  by  the  Bank. 

(2)  Rental  housing. — (i)  Restriction  on 
transfer.  The  Bank  shall  require  an 
AHP-assisted  rental  housing  project  to 
be  subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism  which 
requires  that  upon  sale  of  the  project 
prior  to  the  end  of  the  long-term  period 
during  which  the  project's  rental  units, 
or  portion  thereof,  must  remain 


affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application,  the  Bank  or  its  designee 
receives  notice  of  the  sale,  and: 

(A)  The  project's  rental  units,  or 
portion  thereof,  must  continue  to  be 
affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application  for  the  remainder  of  the 
long-term  period  committed  to  in  the 
AHP  application,  and  the  purchaser 
agrees  to  be  subject  to  the  same 
restrictions  on  resale  that  applied  to  the 
seller;  or 

(B)  If  the  purchaser  docs  not  satisfy 
the  requirements  in  paragraph 
(e)(2)(i)(A)  of  this  section,  and  if  the 
Bank  provided  a  direct  subsidy  to  the 
applicant  which  was  passed  on  as  a 
grant  to  the  seller,  the  seller  must  repay 
the  grant  as  provided  in  §  960.16(d)(1); 
or 

(C)  If  the  purchaser  does  not  satisfy 
the  requirements  in  paragraph 
(e)(2)(i)(A)  of  this  section,  and  if  the 
Bank  provided  a  subsidized  advance  to 
the  applicant  which  in  turn  provided  a 
below  market  rate  loan  to  the  seller, 
then  the  provisions  of  §  960.16(d)(2) 
shall  apply. 

(ii)  Initial  certification.  Upon  initial 
full  occupancy  of  the  units  in  an  AHP- 
assisted  rental  housing  project,  or  one 
year  after  initial  disbursement  of  the 
subsidized  advance  or  direct  subsidy, 
whichever  occurs  first,  the  Bank  or  its 
designee  shall  obtain  a  certification 
from  the  sponsor  or  the  owner,  as 
required  under  §  960.15(c)(2),  that  the 
project's  units,  or  portion  thereof,  are 
affordable  for  and  occupied  by 
households  with  incomes  at  initial 
occupancy  at  or  below  the  levels 
committed  to  in  the  AHP  application. 

(iii)  Monitoring  after  initial 
occupancy.  (A)  Diuing  the  long-term 
period  for  which  the  units,  or  portion 
thereof,  of  an  AHP-assisted  rental 
housing  project  must  remain  affordable 
for  and  occupied  by  households  with 
incomes  at  or  below  the  levels 
committed  to  in  the  AHP  application, 
the  Bank  or  its  designee  shall  monitor 
the  project  to  determine  whether  the 
project's  units,  or  portion  thereof, 
remain  affordable  for  and  occupied  by 
households  with  incomes  at  or  below 
the  levels  committed  to  in  the  AHP 
application. 

(B)  Monitoring  shall  include,  but  is 
not  limited  to,  periodic  review  of 
relevant  household  income  and  rent 
reports  or  certifications  obtained  from 
the  sponsor  or  the  owner,  including 
certifications  received  pursuant  to 
§  960.15(c)(2)  and,  at  least  on  a  sample 
basis,  periodic  inspections  of  the  project 


at  intervals  to  be  determined  by  the 
Bank,  based  on  the  amount  of  funds 
received  by  the  project  pursuant  to  the 
AHP,  the  type  and  complexity  of  the 
project,  or  other  factors  deemed  relevant 
by  the  Bank. 

(f)  Monitoring  compliance  with  the 
special  needs  priority.  If  an  applicant  in 
its  AHP  application  commits  to  fund  a 
housing  project  that  will  address  a 
special  need  pursuant  to  §  960.10(d)(3). 
either  through  providing  units  for 
persons  with  a  special  need,  or  through 
providing  a  special  service  for 
occupants,  as  defined  in  the  Banks  AHP 
implementation  plan: 

(1)  The  Bank  or  its  designee  shall 
obtain  a  certification  from  the  sponsor 
or  owner  upon  completion  and 
occupancy  of  the  project,  as  required 
under  §  960.15(c)(3).  that  the  project's 
units,  or  portion  thereof,  are  occupied 
by  persons  with  such  special  need,  as 
committed  to  in  the  AHP  application,  or 
that  a  special  service  is  being  provided, 
as  committed  to  in  the  AHP  application; 
and 

(2)  In  the  case  of  a  spepial  service 
being  provided  pursuant  to 

§  960.10(d)(3),  the  Bank  or  its  designee 
shall  monitor  the  projecl,  as  determined 
by  the  Bank  in  its  AHP  implementation 
plan,  for  at  least  one  year  from  the  date 
of  initial  full  occupancy  of  the  project, 
to  verify  that  such  special  service 
continues  to  be  provided  to  the 
households,  as  committed  to  in  the  AHP 
application. 

Ig)  Monitoring  compliance  with  the 
District  Bank  priority  or  priorities.  (1)  If 
an  applicant  in  its  AHP  application 
commits  to  fund  a  project  that  meets  a 
District  Bank  priority  or  jM-iorities 
established  by  the  Bank  pursuant  to 
§  960.10(d)(4J.  the  Bank  or  its  designee 
shall  monitor  the  project  to  verify  that 
it  continues  to  meet  the  Bank  priority  or 
priorities. 

(2)  I'he  Bank  shall  set  forth  in  its  AHP 
implementation  plan  the  nature, 
frequency  and  duration  for  monitoring 
compliance  with  the  District  Bank 
priority  or  priorities. 

(h)  Monitoring  compliance  with  the 
economic  mobility  priority.  If  an 
applicant  in  its  AHP  application 
commits  to  fund  a  project  that  meets  the 
requirements  of  §  960.10(d)(5).  the  Bank 
or  its  designee  shall  obtain  a 
certification  from  the  sponsor  or  the 
owner  upon  completion  and  full 
occupancy  of  the  project,  as  required 
under  §  9G0.15(cK4),  that  the  sponsor  or 
the  owner  has  met  such  requirements  as 
committed  to  in  the  AHP  application. 

$960.15    Reporting  raquirentents. 

(a)  Reporting  by  the  Banks.  Each  Bank 
shall  provide  accurate  and  timely 
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reports  and  documentation  to,  and  in 
the  format  requested  by,  the  Board 
concerning  the  Bank's  AHP,  as  the 
Board  may  from  time  to  time  require. 

(b)  Reporting  by  applicants.  (1)  Each 
Bank  shall  require  an  applicant 
receiving  a  subsidized  advance  or  direct 
subsidy  pursuant  to  this  part  to  report 
at  least  annually  to  the  Bank  on  the 
manner  in  which  it  has  used  the  funds, 
with  such  reports  continuing  until  the 
funds  have  been  fully  disbursed  by  the 
applicant. 

(2)  If  subsidized  advances  or  direct 
subsidies  are  used  to  finance 
construction  or  rehabilitation  of  a 
project,  the  Bank  shall  require  the 
applicant  to  report  to  the  Bank  at 
reasonable  intervals  determined  by  the 
Bank,  and  described  in  the  Bank's  AHP 
implementation  plan,  on  the  progress  of 
the  construction  or  rehabilitation  until 
completion. 

(cj  Reporting  by  the  sponsor  or 
owner. — (1)  Owner-occupied  housing 
units — (i)  Initial  certification.  Where  a 
subsidized  advance  or  direct  subsidy  is 
used  to  Hnance  the  purchase  of  an 
owner-occupied  housing  unit,  the  Bank 
shall  require  the  sponsor  to  certify,  at 
the  time  a  household  enters  into  a 
purchase  contract  for  such  unit  or  at  the 
closing  on  the  fmancing  for  such  unit, 
that  the  unit  has  been  sold  to  a 
household  with  an  income  at  or  below 
the  level  committed  to  in  the  AHP 
application.  Where  a  subsidized 
advance  or  direct  subsidy  is  used  to 
finance  the  rehabilitation  of  an  owner- 
occupied  housing  unit,  the  Bank  shall 
require  the  sponsor  to  certify  at  the  time 
a  loan  or  grant  is  committed  to  fund 
such  rehabilitation  that  the  household 
that  owns  and  occupies  the  unit  has  an 
income  at  or  below  the  level  committed 
to  in  the  AHP  application. 

(ii)  Reports  of  subsequent  sale.  If  an 
owner-occupied  housing  unit  assisted 
by  a  grant  provided  under  the  AHP  is 
not  subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism 
restricting  transfer  of  ownership  to  a 
household  with  an  income  at  or  below 
the  level  committed  to  in  the  AHP 
application,  the  Bank  shall  require  the 
sponsor  to  report  to  the  Bank  or  its 
designee,  at  least  annually  for  the 
required  long-term  period,  the  number 
of  any  such  units  that  are  sold  to 
households  whose  incomes  exceed  the 
level  committed  (o  in  the  AHP 
application,  and  to  certify  to  the  Bank 
that  it  is  continuing  to  satisfy  its 
commitment,  piu^uant  to  its  legally 
binding  agreement  with  the  Bank. 

(2)  Rental  housing  units — 
certification.  The  Bank  shall  require  the 
sponsor  or  owner  to  certify,  upon  initial 
full  occupancy  of  the  units  in  an  AHP- 
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assiste<  rental  housing  project  but  no 
later  thf  n  one  year  after  initial 
disbursement  of  the  subsidized  advance 
or  dire(  t  subsidy,  and  annually 
thereaf  er,  that  the  project's  units,  or 
portion  thereof,  are  affordable  for  and 
occupii  d  by  households  with  incomes 
at  or  be  ow  the  levels  committed  to  in 
the  AH  *  application. 

(3)  S,  fecial  needs — initial 

certific  \tion.  If  an  applicant  in  its  AHP 
application  commits  to  fund  a  housing 
project  that  will  provide  housing  units 
for  pers  ons  with  a  special  need,  or  will 
providt  a  continuing  special  service  to 
occupa  Its  pursuant  to  §  960.10(d)(3), 
the  Bar  c  shall  require  the  sponsor  or  the 
owner  I  o  certify  upon  completion  and 
full  occ  Lipancy  of  the  project  that  the 
projects  units,  or  portion  thereof,  are 
occupied  by  persons  with  such  special 
needs  o  r  that  a  special  service  is  being 
provide  d  to  occupants,  as  committed  to 
in  the  J  HP  application. 

(4)  Eionomic  mobility — certification. 
If  an  apblicant  in  its  AHP  application 
commit  >  to  fund  a  housing  project  that 
meets  t  le  requirements  for  economic 
mobilit  f  under  §  960.10(d)(5),  the  Bank 
shall  re  }uire  the  sponsor  or  the  owner 
to  certi  y  upon  completion  and  full 
occupa  icy  of  the  project  that  the 
sponsoi  or  owner  has  met  such 
require:  nents,  as  committed  to  in  the 
AHP  ap  plication. 

(d)  O  her  reports.  The  Bank  shall 
require  appUcants  or  sponsors  to 
provide  such  other  reports  as  the  Bank 
deems  i  lecessary  in  order  to  fulfill  its 
monito:  ing  obligations  under  §  960.14. 

Subpar :  H— Corrective  and  Remedial 
Action]  for  Fraud  or  Non-Compliance 
With  AIMP  Requirements 

§  960.16]  Corrective  and  remedial  actions 
for  fraud  or  non-compliance. 

(a)  Fmud  or  willful  non-compliance. 
(1)  In  trie  event  of  an  applicant's, 
sponsoi 's  or  owner's  fraud  with  respect 
to  the  r  quirements  of  this  part,  the 
Bank  si  all  exclude  the  applicant, 
sponsoi  or  owner,  respectively,  on  a 
permanent  basis,  from  future 
particip  ation  in  the  AHP.  In  the  event  of 
an  appi  cant's,  sponsor's  or  owner's 
willful  pon-oompliance  with  the 
requirejnents  of  this  part,  the  Bank  shall 
suspen^  the  applicant,  sponsor  or 
owner,  respectively,  at  least  on  a 
temporary  basis,  from  future 
participiation  in  the  AHP  during  the 
period  such  willful  non-compliance 
continu  es,  and  may  exclude  such  party 
perman  sntly  from  future  participation 
in  the  /  HP. 

(2)  In  the  event  of  an  applicant's  fraud 
or  willf  i\  non-compliemce  with  respect 
to  the  n  iquirements  of  this  part,  the 
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Bank  shall  recover  from  the  applicant 
the  full  amount  of  the  AHP  subsidy 
provided  to  the  project. 

(3)(i)  In  the  event  of  a  sponsor's  or 
owner's  fraud  or  willful  non-compliance 
with  respect  to  the  requirements  of  this 
part,  the  full  amount  of  the  AHP  subsidy 
shall  be  recovered  from  the  sponsor  or 
owner  by  the  applicant  and  returned  to 
the  Bank  or.  if  previously  agreed  to  by 
the  Bank,  shall  be  recovered  by  the  Bank 
from  the  sponsor  or  owner.  If  efforts  to 
recover  the  AHP  subsidy  from  the 
sponsor  or  owner  are  unsuccessful,  the 
applicant  shall  not  be  liable  for  such 
funds. 

(ii)  The  applicant  shall  have  in  place 
either: 

(A)  A  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  it  to  recover  from  the 
sponsor  or  owner  the  full  amount  of  the 
AHP  subsidy  provided  to  the  project  in 
the  event  of  a  sponsor's  or  owner's  fraud 
or  willful  non-compliance  with  respect 
to  the  requirements  of  this  part;  or 

(B)  If  the  Bank  agrees  ana  such  an 
agreement  is  legally  enforceable,  a  three- 
party  agreement  that  includes  the  Bank, 
the  sponsor  or  owner  and  the  applicant 
that  permits  the  Bank  to  recover  from 
the  sponsor  or  owner  the  full  amount  of 
the  AHP  subsidy  provided  to  the  project 
in  the  event  of  a  sponsor's  or  owner's 
fraud  or  willful  non-compliance  with 
respect  to  the  re<]uirements  of  this  part. 

(4)  The  Board  m  its  discretion  may 
grant  a  waiver  of  any  required  remedial 
actions  under  this  paragraph  (a)  upon 
written  request  by  the  Bank,  applicant, 
sponsor  or  owner. 

(b)  Other  types  of  non-compliance.  In 
the  event  of  an  applicant's,  sponsor's  or 
ovkTier's  non-compliance  with  the 
requirements  of  this  part  that  is  not 
willful,  such  as  due  to  inadvertent 
errors  by  such  party  or  changes  in 
circumstances  that  are  outside  such 
party's  control,  the  Bank  shall  provide 
the  party  a  reasonable  period  of  time  in 
which  to  take  reasonable  efforts, 
pursuant  to  a  compliance  plan  approved 
by  the  Bank,  to  remedy  the  non- 
compliance. The  Bank  in  its  discretion 
may  exclude  the  applicant,  sponsor  or 
owner  from  participation  in  the  AHP 
while  such  party  is  under  a  compliance 
plan,  or  in  its  discretion  may  require  the 
applicant  to  increase  the  long-term 
period  committed  to  in  its  AHP 
application  for  the  project  by  the 
amount  of  time  the  project  has  been  in 
non-compliance.  If  the  applicant, 
sponsor  or  owner  takes  no  reasonable 
efforts  to  comply  with  the  compliance 
plan,  then  such  party  is  in  willful  non- 
compliance with  the  requirements  of 
this  part  and  is  subject  to  the  remedial 
actions  contained  in  paragraph  (a)  of 


this  section.  If  the  applicant,  sponsor  or 
owner  takes  reasonable  efforts  pursuant 
to  the  compliance  plan  to  remedy  the 
non-compliance  under  this  paragraph 
(b)  and  such  efforts  are  unsuccessful, 
the  applicant,  sponsor  or  owner  would 
be  subject  to  the  remedial  actions 
contained  in  paragraph  (a)  of  this 
section,  but  may  apply  to  the  Bank  for 
a  waiver  of  any  such  required  remedial 
actions.  The  Bank  shall  report  to  the 
Board  in  writing  on  any  waivers 
approved  pursuant  to  this  paragraph  (b) 
within  30  calendar  days  of  such 
approval. 

(c)  Sale  of  AHP-assisted  owner- 
occupied  housing  unit  to  income- 
ineligible  household.  Except  as  provided 
in  paragraph  (c)(3)  of  this  section,  in  the 
event  that  a  household  sells  its  AHP- 
assisted  owner-occupied  housing  unit  to 
a  household  whose  income  exceeds  the 
level  committed  to  in  the  AHP 
application  prior  to  the  end  of  the 
required  long-term  period,  then  the 
provisions  of  either  paragraph  (c)(1)  or 
(2)  of  this  section  shall  apply. 

(1)  If  the  Bank  provided  a  direct 
subsidy  to  the  applicant  which  was 
passed  on  as  a  grant  to  the  seller,  the 
Bank  shall  require  the  seller  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts,  of  the  grant  received  by  such 
seller,  reduced  for  every  year  the  seller 
owned  the  unit,  to  be  repaid  from  any 
net  gain  from  the  sale  of  the  unit  after 
deduction  for  sales  expenses,  and  to  be 
returned  to  the  Bank,  except  that  the 
Bank  in  its  discretion  may  waive  such 
requirement  if  the  imposition  of  such 
requirement  will  cause  undue  hardship 
on  the  seller,  as  defined  by  the  Bank  in 
its  AHP  implementation  plan. 

(2)  If  the  Bank  provided  a  subsidized 
advance  to  the  applicant  and  the 
applicant  provided  a  below  market  rate 
loan  to  the  seller,  the  applicant  shall 
either  repay  to  the  Bank  that  portion  of 
the  advance  used  to  make  the  loan  to 
the  seller  or  the  Bank  shall  convert  that 
portion  of  the  advance  used  to  make  the 
loan  to  the  seller  to  a  market  rate 
advance  with  an  interest  rate  equal  to 
the  market  rate  of  interest  at  the  time  the 
advance  was  made,  and  any  unused 
AHP  subsidy  which  had  been  set  aside 
by  the  Bank  to  subsidize  that  portion  of 
the  advance  used  to  make  the  loan  to 
the  seller  shall  be  made  available  by  the 
Bank  for  additional  AHP  projects. 

(3)  The  requirements  of  paragraphs 
(c)(1)  and  (2)  of  this  section  shall  not 
apply  provided  the  sponsor,  pursuant  to 
a  legally  binding  agreement  with  the 
Bank,  assists  another  household  with  an 
income  at  or  below  the  levej  committed 
to  in  the  AHP  application  in  the  manner 
originally  committed  to  in  the  AHP 
application. 


(d)  Sale  of  AHP-assisted  rental 
housing  project.  In  the  event  that  the 
owner  of  an  AHP-assisted  rental 
housing  project  sells  the  project  prior  to 
the  end  of  the  long-term  period  during 
which  the  project's  rental  units,  or 
portion  thereof,  must  remain  affordable 
for  and  occupied  by  households  with 
incomes  at  or  below  the  levels 
committed  to  in  the  AHP  application, 
and  the  purchaser  does  not  agree  to 
maintain  the  project  according  to  such 
commitments  and  to  be  subject  to  the 
same  restrictions  on  resale  that  applied 
to  the  seller,  then  the  provisions  of 
either  paragraph  (d)(1)  or  (2)  of  this 
section  shall  apply. 

(1)  If  the  Bank  provided  a  direct 
subsidy  to  the  applicant  which  was 
passed  on  as  a  grant  to  the  seller,  the 
Bank  shall  require  the  seller  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts,  of  the  grant  received  by  such 
seller,  reduced  for  every  year  the  seller 
owned  the  unit,  to  be  repaid  from  any 
net  gain  from  the  sale  of  the  project  after 
deduction  for  sales  expenses,  and  to  be 
returned  to  the  Bank,  except  that  the 
Bank  in  its  discretion  may  waive  such 
requirement  if  the  imposition  of  such 
requirement  will  cause  undue  hardship 
on  the  seller,  as  defined  by  the  Bank  in 
its  AHP  implementation  plan;  or 

(2)  If  the  Bank  provided  a  subsidized 
advance  to  the  applicant  and  the 
applicant  provided  a  below  market  rate 
loan  to  the  seller,  the  applicant  shall 
either  repay  the  advance  to  the  Bank  or 
the  Bank  shall  convert  the  advance  to  a 
market  rate  advance  with  an  interest 
rate  equal  to  the  market  rate  of  interest 
at  the  time  the  advance  was  made,  and 
any  unused  AHP  subsidy  which  had 
i)een  set  aside  by  the  Bank  to  subsidize 
the  advance  shall  be  made  available  by 
the  Bank  for  additional  AHP  projects. 

Sut>part  I— AHP  Applications  Involving 
Loan  Funds  and  Loan  Consortia 

{  960.1 7   AHP  applications  involving  loan 
funds  and  loan  consortia. 

(a)  General.  (1)  An  applicant  may  use 
a  subsidized  advance  or  a  direct  subsidy 
to  make  a  loan  or  a  grant  to  a  loan  fund 
or  loan  consortium  as  provided  in 
paragraph  (c)  of  this  section. 

(2)  AHP  applications  involving  the 
use  of  loans  or  grants  by  loan  funds  or 
loan  consortia  pursuant  to  the  AHP  are 
governed  by  the  provisions  of  this  part, 
except  as  otherwise  provided  in  this 
section. 

(b)  AHP  application  approval 
requirements.  The  requirements  for 
approval  of  an  AHP  application  that 
proposes  to  use  subsidized  advances  or 
direct  subsidies  to  make  a  loan  or  a 
grant  to  a  loan  fund  or  a  loan 


consortium  are  governed  by  the 
provisions  of  §  960.8,  except  that: 

(1)  The  application  will  Se  scored  on 
the  criteria  that  the  loan  fund  or  loan 
consortium  proposes  to  use  to  select 
projects  that  will  ultimately  receive  a 
loan  or  grant  from  the  loan  fund  or  loan 
consortium  that  is  subsidized  by  the 
AHP;  and 

(2)  The  Bank  shall  review  and  shall 
require  the  applicant  to  review  each 
new  rental  housing  project  funded  by  a 
loan  fund  or  loan  consortium  prior  to 
disbursing  the  loan  or  grant  to  ensure 
that: 

(i)  The  project  meets  the  threshold 
reauirements  of  §  960.9;  and 

(ii)  The  project  meets  the  criteria 
committed  to  in  the  approved  AHP 
application. 

(c)  Use  of  funds.— (\)  Subsidized 
advances.  If  an  applicant  receives  a 
subsidized  advance  and  uses  the 
proceeds  of  the  advance  to  make  a  loan 
to  a  loan  fund  or  loan  consortium,  the 
loan  fund  or  loan  consortium  shall 
extend  credit  to  the  borrower  at  a  rate 
of  interest  equal  to  the  rate  of  interest 
charged  on  the  subsidized  advance  plus 
a  reasonable  interest  rate  spread 
approved  by  the  Bank.  The  applicant 
and  the  loan  fund  or  loan  consortium 
may  determine  between  themselves 
what  proportion  of  the  interest  rate 
spread  the  applicant  and  the  loan  fund 
or  loan  consortium  will  share. 

(2)  Direct  subsidies,  (i)  If  an  applicant 
receives  a  direct  subsidy  from  a  Bank 
and  in  turn  provides  a  grant  to  a  loan 
fund  or  loan  consortium,  the  loan  fund 
or  loan  consortium  must  either: 

(A)  Pass  the  entire  grant  on  to  the 
recipient; 

(B)  Use  the  entire  grant  to  lower  the 
interest  rate  on  a  loan  to  the  borrower; 
or 

(C)  Lend  the  entire  grant  to  the 
borrower  to  finance  a  rental  housing 
project  for  a  term  of  not  less  than  30 
years,  with  all  principal  and  interest 
payments  deferred  until  the  end  of  such 
term.  If  such  loan  is  repaid  before  the 
end  of  the  30-year  term,  the  entire 
amount  of  the  grant  must  be  repaid  to 
the  applicant,  which  in  turn  must 
forward  the  funds  to  the  Bank  to  be  used 
for  additional  AHP  projects. 

(ii)  If  a  loan  fund  or  loan  consortium 
provides  both  a  loan  and  a  grant  to  a 
borrower  and  the  loan  fund  or  loan 
consortium  charges  an  origination  fee 
for  providing  the  loan,  then  any  fee 
charged  by  the  loan  fond  or  loan 
consortium  for  providing  the  grant  may 
not  be  paid  with  AHP  subsidized 
advances  or  direct  subsidies. 

(iii)  Calculation  of  interest  rate.  When 
a  loan  fund  or  loan  consortium  receives 
a  grant  from  an  applicant  pursuant  to 
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the  AHP  and  uses  the  grant  to  lower  the 
interest  rate  on  a  loan  to  the  borrower, 
the  interest  rate  calculation  must  be 
consistent  with  the  procedure  used  by 
the  Bank  for  calculating  the  amount  of 
AHP  subsidy  needed  for  a  subsidized 
advance,  taking  into  account  the  source 
of  funds  used  by  the  loan  fund  or  loan 
consortium  for  its  loans  and  the  rate  that 
normally  would  be  charged  for  a  loan  of 
the  type  and  term  that  is  provided  to  the 
borrower. 

(3)  Interest  or  other  income  earned  on 
loans  or  grants.  If  an  applicant  receives 
a  subsidized  advance  or  direct  subsidy 
from  a  Bank  and  in  turn  provides  a  loan 
or  grant  to  a  loan  fund  or  loan 
consortium,  any  interest  or  other 
income  earned  by  the  loan  fund  or  loan 
consortium  on  such  funds,  not 
including  any  approved  fee  or  interest 
rate  spread  charged  to  the  borrower, 
either: 

(i)  Must  be  used  by  the  loan  fund  or 
loan  consortium  to  provide  funds  for 
additional  projects  meeting  the 
threshold  requirements  in  §  960.9  and 
the  criteria  committed  to  in  the 
approved  AHP  application:  or 

(ii)  Must  be  forwarded  to  the 
applicant,  which  in  turn  must  forward 
the  funds  to  the  Bank  to  be  used  for 
additional  AHP  projects. 

(4)  Loans  or  grants  from  multiple  AHP 
funding  cycles.  If  loans  or  grants 
received  by  a  loan  fund  or  loan 
consortium  pursuant  to  one  AHP 
funding  cycle  are  combined  with  loans 
or  grants  received  by  such  entity 
pursuant  to  another  AHP  funding  cycle 
in  a  single  rental  housing  project,  the 
loan  fund  or  loan  consortium  shall 
require  the  recipient  of  the  funds  to 
follow  the  requirements  for  the  use  of 
such  funds  from  the  AHP  funding  cycle 
that  is  more  restrictive  as  to  the 
approved  AHP  criteria.  The  requirement 
does  not  apply  when  loans  or  grants 
received  by  a  loan  fund  or  loan 
consortium  pursuant  to  separate  AHP 
funding  c\'cles  are  combined  to  finance 

a  single  owner-occupied  housing 
project;  however,  the  loan  fund  or  loan 
consortium  in  its  discretion  may  require 
the  recipient  of  the  funds  to  follow  the 
requirements  for  the  use  of  such  funds 
from  the  AHP  funding  cycle  that  is  more 
restrictive  as  to  the  approved  AHP 
criteiia. 

(5)  Using  repayments  of  loans  within 
reasonable  period  of  time.  Any  loans 
provided  by  a  loan  fund  or  loan 
consortium  pursuant  to  the  AHP  that  are 
repaid  to  such  entity  must  be  re-lent  or 
provided  as  grants  by  such  entity  within 
a  reasonable  period  of  time  after  such 
repayments,  or  must  be  repaid  to  the 
applicant,  which  in  turn  must  repay 
such  funds  to  the  Bank,  and  must  be 
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AHP  funding  cycles,  the  use  of  such 
funds  must  be  reported  separately. 

(e)  Corrective  and  remedial  actions  for 
fraud  or  non-compliance  with  AHP 
requirements.  (1)  A  loan  fund  or  loan 
consortium  receiving  loans  or  grants 
from  an  applicant  pursuant  to  the  AHP 
and  the  project  sponsors  or  owners 
receiving  loans  or  grants  from  a  loan 
fund  or  loan  consortium  are  subject  to 
the  corrective  and  remedial  actions 
contained  in  §960.16  for  fraud  and  non- 
compliance with  respect  to  the 
requirements  of  this  part. 

(2)(i)  In  the  event  of  a  loan  fund's  or 
loan  consortium's  fraud  or  willful  non- 
compliance with  respect  to  the 
requirements  of  this  part,  the  full 
amount  of  the  AHP  subsidy  shall  be 
recovered  from  the  loan  fund  or  loan 
consortium  by  the  applicant  and 
returned  to  the  Bank  or,  if  previously 
agreed  to  by  the  Bank,  shall  be 
recovered  by  the  Bank  from  the  loan 
fund  or  loan  consortium. 

(ii)  An  applicant  that  provides  loans 
or  grants  to  a  loan  fund  or  loan 
consortium  pursuant  to  the  AHP  shall 
have  in  place  either: 

(A)  A  legally  binding  agreement  or 
other  legally  enforceable  mechanism 
that  permits  it  to  recover  from  the  loan 
fund  or  loan  consortium,  in  the  event  of 
fraud  or  willful  non-compliance  by  the 
loan  fund  or  loan  consortium  with 
respect  to  the  requirements  of  this  part, 
the  full  amount  of  the  AHP  subsidy;  or 

(B)  If  the  Bank  agrees  and  such  an 
agreement  is  legally  enforceable,  a  three- 
party  agreement  that  includes  the  Bank, 
the  applicant  and  the  loan  fund  or  loan 
consortium  that  permits  the  Bank  to 
recover  from  the  loan  fund  or  loan 
consortium,  in  the  event  of  fraud  or 
willful  non-compliance  by  the  loan  fund 
or  loan  consortium  with  respect  to  the 
requirements  of  this  part,  the  full 
amount  of  the  AHP  subsidy. 

(3)(i)  In  the  event  of  a  sponsor's  or 
owmer's  fraud  or  willful  non-compliance 
with  respect  to  the  requirements  of  this 
part,  the  full  amount  the  AHP  subsidy 
shall  be  recovered  by  the  loan  fund  or 
loan  consortium  from  the  sponsor  or 
owner,  to  be  used  for  additional  AHP 
projects. 

(ii)(A)  The  loan  fund  or  loan 
consortium  shall  have  in  place  a  legally 
binding  agreement  or  other  legally 
enforceable  mechanism  that  permits  it 
to  recover  from  the  sponsor  or  owner 
the  full  amount  of  the  AHP  subsidy 
provided  to  the  project  in  the  event  of 
the  sponsor's  or  owner's  fraud  or  willful 
non-compliance  with  respect  to  the 
requirements- of  this  part,  and  the 
applicant  shall  have  in  place  a  legally 
binding  agreement  or  other  legally 
enforceable  mechanism  that  permits  it 
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to  recover  from  the  loan  fund  or  loan 
consortium  such  amount  recovered  by 
the  loan  fund  or  loan  consortium  from 
the  sponsor  or  owner;  or 

(B)  The  applicant  shall  have  in  place, 
if  the  Bank  agrees  and  such  agreement 
is  legally  enforceable,  a  four-party 
agreement  that  includes  the  Bank,  the 
applicant,  the  loan  fund  or  loan 
consortium  and  the  sponsor  or  owner, 
that  permits  the  Bank  to  recover  from 
the  sponsor  or  owner  the  full  amount  of 
the  AHP  subsidy  provided  to  the  project 
in  the  event  of  the  sponsor's  or  owmer's 
fraud  or  willful  non-compliance  with 
respect  to  the  requirements  of  this  part. 

(4)  The  Board  in  its  discretion  may 
grant  a  waiver  of  any  required  remedial 
actions  under  this  paragraph  (e)  for 
fraud  or  willful  non-compliance  with 
respect  to  the  requirements  of  this  part, 
upon  written  request  by  the  Bank, 
applicant,  loan  fund  or  loan  consortium, 
sponsor  or  owner. 

Subpart  J— Required  AHP 
Contributions 

§960.18    Required  annual  AHP 
contributions. 

Each  Bank  shall  fund  its  AHP  in 
accordance  with  the  following  formula: 

(a)  In  1994,  the  greater  of: 

(1)  6  percent  of  the  Bank's  net 
earnings  for  the  previous  year;  or 

(2)  That  Bank's  pro  rata  share  of  an 
aggregate  of  $75  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the  basis  of  the 
net  earnings  of  the  Banks  for  the 
previous  year. 

(b)  In  1995  and  each  year  thereafter, 
the  greater  of: 

(1)  10  percent  of  the  Bank's  net 
earnings  for  the  previous  year;  or 

(2)  That  Bank's  pro  rata  share  of  an 
aggregate  of  $100  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the  basis  of  the 
net  earnings  of  the  Banks  for  the 
previous  year. 

S  960. 1 9    Temporary  suspension  of  AHP 
contributions. 

(a)  Application  for  temporary 
suspension.  (1)  If  a  Bank  finds  that  the 
contributions  required  pursuant  to 
§  960.18  are  contributing  to  the  financial 
instability  of  the  Bank,  the  Bank  shall 
notify  the  Board  promptly,  and  may 
apply  in  writing  to  the  Board  for  a 
temporary  suspension  of  such 
contributions. 

(2)  A  Bank's  application  for  a 
temporary  suspension  of  contributions 
shall: 

(i)  State  the  period  of  time  for  which 
the  Bank  seeks  a  suspension; 

(ii)  State  the  grounds  for  a  suspension: 


(iii)  Include  a  plan  for  returning  the 
Bank  to  a  financially  stable  position; 
and 

(iv)  Be  accompanied  by  the  Bank's 
preceding  year's  annual  financial  report, 
if  available,  and  the  Bank's  most  recent 
quarterly  and  monthly  financial 
statements  and  any  other  financial  data 
the  Bank  wishes  the  Board  to  consider. 

(b)  Board  review  of  application  for 
temporary  suspension.— (1)  Grounds  for 
approval  of  application.  In  reviewing  a 
Bank's  application  for  a  temporary 
suspension  of  contributions  to 
determine  the  Bank's  financial 
instability,  the  Board  shall  consider  the 
following  factors: 

(i)  Whether  the  Bank's  earnings  are 
severely  depressed.  The  Board  shall 
consider  the  extent  to  which  the  Bank's 
quarterly  or  annual  net  earnings  have 
decreased  from  the  preceding  quarter  or 
year,  and  whether  such  decline  is 
projected  to  continue; 

(ii)  Whether  there  has  been  a 
substantial  decline  in  the  Bank's 
membership  capital.  The  Board  shall 
consider  the  extent  to  which  the  Bank's 
paid-in  membership  capital  has 
declined  in  any  given  quarter  or  year, 
and  whether  such  decline  is  projected  to 
continue; 

(iii)  Whether  there  has  been  a 
substantial  reduction  in  the  Bank's 
advances  outstanding.  The  Board  shall 
consider  the  extent  to  which  the  Bank's 
level  of  advances  has  declined  in  any 
given  quarter  or  year,  and  whether  such 
decline  is  projected  to  continue;  and 

(iv)  Whether  any  other  financial 
condition  exists  with  respect  to  the 
Bank  which  has  resulted  in,  or  is  likely 
to  result  in.  the  financial  instability  of 
the  Bank. 

(2)  Limitations  on  grounds  for 
approval  of  application.  The  Board  shall 
disapprove  an  application  for  a 
temporary  suspension  if  it  determines 
that  the  Bank's  reduction  in  earnings  is 
a  result  of: 

(i)  A  change  in  the  terms  of  advances 
(other  than  subsidized  advances)  to 
members  which  is  not  justified  by 
market  conditions; 

(ii)  Inordinate  operating  and 
administrative  expenses;  or 

(iii)  Mismanagement. 

(c)  Board  decision.  The  Board  shall 
approve  or  disapprove  a  Bank's 
application  for  a  temporary  suspension 
within  30  calendar  days  of  receipt  of 
such  application,  and  the  Board's 
decision  shall  be  in  writing  and  shall  be 
accompanied  by  specific  findings  and 
reasons  for  its  action.  A  copy  of  the 
Board's  decision  shall  be  forwarded  to 
each  of  the  Banks. 

(d)  Board  approval  of  application  for 
temporary  suspension.  (1)  If  the  Board 


approves  a  Bank's  application  for  a 
temporary  suspension,  the  Board's 
written  decision  shall  specify  the  period 
of  time  such  suspension  shall  remain  in 
effect. 

(2)  During  the  term  of  a  temporary 
suspension  approved  by  the  Board,  the 
affected  Bank  shall  provide  to  the  Board 
such  financial  reports  as  the  Board  shall 
require  to  monitor  the  financial 
condition  of  the  Bank,  and  the  Board 
shall  continue  to  monitor  the  Bank's 
financial  condition. 

(3)  If,  prior  to  the  conclusion  of  the 
temporary  suspension  period,  the  Board 
determines  that  the  Bank  has  returned 
to  a  position  of  financial  stability,  the 
Board  may.  upon  written  notice  to  the 
Bank,  terminate  the  temporary 
suspension. 

(e)  Application  for  extension  of 
temporary  suspension  period.  (1)  If  a 
Bank's  board  of  directors  determines 
that  the  Bank  has  not  returned  to,  or  is 
not  likely  to  return  to,  a  position  of 
financial  stability  at  the  conclusion  of 
the  temporary  suspension  period,  the 
Bank  may  apply  in  writing  for  an 
extension  of  the  temporary  suspension 
period,  stating  the  grounds  for  such 
extension. 

(2)  The  Board  shall  approve  or 
disapprove  a  Bank's  application  for  an 
extension  of  a  temporary  suspension 
period  within  30  calendar  days  of 
receipt  of  such  application. 

(3)  The  Board's  decision  on  an 
application  for  an  extension  of  a 
temporary  suspension  period  shall  be  in 
writing,  shall  be  accompanied  by 
specific  findings  and  reasons  for  such 
action,  and  shall  state  the  effective  date 
and  time  period  if  an  extension  is 
approved. 

(0  Notice  to  Congress.  (1)  The  Board 
shall  notify  the  Committee  on  Banking, 
Finance  and  Urban  Affairs  of  the  House 
of  Representatives  and  the  Committee 
on  Banking.  Housing  and  Urban  Affairs 
of  the  Senate  not  less  than  60  calendar 
days  before  any  temporary  suspension 
(or  extension  of  such  suspension) 
approved  pursuant  to  this  section  takes 
effect. 

(2)  A  temporary  suspension  (or 
extension  of  such  suspension)  shall 
become  effective  as  determined  by  the 
Board,  unless  a  joint  resolution  of 
Congress  is  enacted  disapproving  such 
suspension  (or  extension  thereoO- 

Subpart  K— Affordable  Housing 
Reserve  Fund 

§  960.20    Anordable  Housing  Reservs 
Fund. 

(a)  If  a  Bank  fails  to  use  or  commit  the 
full  amount  it  is  required  to  contribute 
to  the  AHP  in  any  year  pursuant  to 
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§  960.18, 90  percent  of  the  amount  that 
has  not  been  used  or  committed  in  that 
year  shall  be  deposited  by  the  Bank  in 
an  Affordable  Housing  Reserve  Fund 
established  and  administered  by  the 
Board.  The  10  percent  of  the  imused 
and  uncommitted  amount  retained  by 
the  Bank  should  be  fully  used  or 
committed  by  the  Bank  during  the 
following  year,  and  any  remaining 
portion  must  be  deposited  in  the 
Affordable  Housing  Reserve  Fund.  A 
Bank  is  deemed  to  have  used  or 
committed  its  required  contribution 
where  amounts  are  remaining  at  the  end 
of  the  year  because  funding  the  next 
highest  ranking  project  would  exceed 
the  Bank's  required  AHP  contribution 
for  the  year.  Such  amounts  remaining 
shall  be  combined  with  returned  AHP 
funds  to  fund  the  next  highest  scoring 
AHP  project  or  projects,  or  carried  over 
by  the  Bank  to  the  next  year's  AHP 
funding  cycles. 

(b)  By  January  15  of  each  year,  each 
Bank  shall  provide  to  the  Board  a 
statement  indicating  the  amount  of 
unused  and  uncommitted  funds  from 
the  prior  year,  if  any,  which  will  be 
deposited  in  the  Affordable  Housing 
Reserve  Fund. 

(c)  By  January  31  of  each  year,  the 
Board  will  notify  the  Banks  of  the  total 
amount  of  funds,  if  any,  available  in  the 
Affordable  Housing  Reserve  Fund. 

Subpart  L— Advisory  Councils 

§  960.21    Advisory  Councils. 

(a)  Appointment.  (1)  Each  Bank  shall 
appoint  an  Advisory  Council  of  seven  to 
15  p>ersons,  as  provided  in  the  Bank's 
AHP  implementation  plan.  Advisory 
Council  members  shall  reside  in  the 
Bank's  district  and  shall  be  drawn  horn 
community  and  nonprofit  organizations 
actively  involved  in  providing  or 
promoting  low-  or  moderate-income 
housing  in  the  Bank's  District. 

(2)  The  Bank  shall  actively  solicit 
nominations  from  Bank  members  and 
community  and  nonprofit  organizations 
actively  involved  in  providing  or 
promoting  low-  or  moderate-income 
housing  in  the  Bank's  District,  and  shall 
allow  sufficient  time  for  such 
organizations  to  respond,  so  that  the 
nomination  and  appointment  process  is 
as  broad  and  as  participatory  as 
possible. 

(3)  Advisory  Council  members  shall 
be  appointed  by  the  Banks  giving 
consideration  to  the  size  of  the  I^strict 
and  the  diversity  of  low-income  housing 
needs  within  the  District. 

(4)  Advisory  Council  members  shall 
serve  for  terms  of  two  or  three  years, 
and  such  terms  shall  be  staggered  to 
provide  continuity  and  experience  in 
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servic  3,  as  provided  in  the  Bank's  AHP 
impleinentation  plan.  An  Advisory 
Coundil  member  may  not  serve  for  more 
than  s  ix  years  consecutively. 

(5) ,  Kn  Advisory  Council  member 
who,  lubsequent  to  appointment,  is  no 
longei  employed  by  or  associated  with 
a  com  nunity  or  nonprofit  organization 
active  y  involved  in  providing  or 
promi  iting  low-  or  moderate-income 
housi  ig  in  the  Bank's  District,  may 
contii  ue  to  serve  on  the  Advisory 
Couni  il  until  the  end  of  his  or  her  term. 

Cb) ,  Uection  of  chairperson  and  vice 
chairi  >erson.  Each  Advisory  Council 
shall  I  ilect  from  among  its  voting 
meml  ers  a  chairperson  and  a  vice 
chairj  erson. 

(c) ,  designation  of  secretary.  Each 
Advis  Dry  Council  shall  designate  a 
meml  er,  or  request  that  a  member  of  tRe 
Bank'  >  staff  be  designated,  to  act  as 
secret  U7  of  the  Advisory  Council.  The 
secret  u-y  shall  record  and  maintain 
minu1  Bs  of  the  meetings  of  the  Advisory 
Couni  il.  Minutes  of  each  meeting  shall 
conta  n,  among  other  things,  a  record  of 
the  p«  rsons  present,  a  description  of  the 
matte  s  discussed,  and 
recon  mendalions  made.  The  person 
actinj  as  secretary  at  a  meeting  shall 
certif  to  the  accuracy  of  the'minutes  of 
that  n  eeting. 

(d)  leview  of  Bank's  proposed  AHP 
implefnentation  plan  and  prior  AHP 
applitations.  (1)  Prior  to  approval  of  the 
Bank'  i  proposed  AHP  implementation 
plan  1  y  the  Bank's  board  of  directors, 
the  B(  nk's  Advisory  Council  shall 
review  the  proposed  AHP 
implementation  plan  and  provide  its 
recon  mendations  to  the  Bank's  board  of 
direct  jrs  pursuant  to  the  requirements 
in  §  91  i0.2(c). 

(2)  Jpon  request  of  the  Advisory 
Coun(  il,  the  Bank  shall  provide  the 
Advis  ory  Council  with  copies  of  any 
AHP )  pplications  from  prior  AHP 
fundi  ig  cycles. 

(e) ,  4eetings  with  the  Banks.  The 
Advis  ory  Council  shall  meet  with 
repre!  entatives  of  the  board  of  directors 
of  the  Bank  at  least  quarterly  to  advise 
the  B)  nk  on  low-  and  moderate-income 
housi  ig  programs  and  needs  in  the 
Bank'  >  District  and  on  the  utilization  of 
AHP  I  ubsidized  advances  or  direct 
subsii  ies  for  these  purposes. 

(f)  1  epoTt  to  the  Board.  Each  Advisory 
Coun(  il  shall  submit  to  the  Board 
annui  lly  by  March  1  its  analysis  of  the 
low-ii  icome  housing  activity  of  its  Bank. 

(g)  Payment  of  expenses  and 
compensation.— (1)  Expenses.  Each 
Bank  shall  reimburse  members  of  its 
Advis  Dry  Council  for  transportation  and 
subsij  tence  expenses  they  incur  for  each 
day  d  tvoted  to  attending  quarterly 


meetings  with  representatives  of  the 
board  of  directors  of  the  Bank. 
(2)  Fees.  Each  Bank  shall  f)ay 
members  of  its  Advisory  Council  a  fee 
for  each  day  devoted  to  attending 
quarterly  meetings  with  representatives 
of  the  board  of  directors  of  the  Bank. 

Subpart  M — Effective  Dates 

§960.22    Effective  dates. 

This  part  shall  become  effective  (30 
days  af^er  publication  of  the  final  rule 
in  the  Federal  Register].  The  provisions 
of  this  part,  or  portion  thereof,  may  be 
applied  to  projects  approved  for  AHP 
funding  prior  to  [30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register)  to  the  extent  all 
relevant  parties  (the  Bank,  the  applicant, 
the  sponsor  or  the  owner,  and  if 
applicable,  the  loan  fund  or  loan 
consortium)  agree  thereto  in  writing. 

Dated:  December  15, 1993. 

By  the  Federal  Housing  Finance  Board. 
Philip  L.  Conover, 
Managing  Director. 
IFR  Doc.  94-412  Filed  1-7-94;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standartte; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  terminate 
waivers  of  the  Nonmanufacturer  Rule 
for  several  classes  of  metal  products. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  intends  to 
terminate  existing  waivers  of  the 
Nonmanufacturer  Rule  for:  (1)  Bars  and 
rods,  high  nickel  alloy;  (2)  plate  sheet, 
strip  and  foil,  stainless  steel  and  high 
nickel  alloy;  (3)  wire,  nonelectrical,  high 
nickel  alloy;  (4)  bars  and  rods,  high 
nickel  alloy,  aluminum,  nickel-copper, 
nickel-copper-aluminum,  copper, 
copper-nickel,  aluminum-bronze,  and 
naval  brass;  (5)  plate,  sheet  and  strip, 
nickel-copper,  nickel-copper-aluminum, 
cop{>er-nickel,  and  copper;  (6)  sheet  and 
plate  aluminum  products;  and  (7) 
structural  shapes,  angles,  channels,  tees 
and  zees,  aluminum  and  high  nickel 
alloy.  SBA's  intent  to  terminate  these 
waivers  of  the  Nonmanufacturer  Rule  is 
based  on  our  recent  discovery  of  small 
business  manufacturers  for  these  classes 
of  products.  Terminating  these  waivers 
will  require  recipients  of  contracts  set 
aside  for  small  or  8(a)  businesses  to 
provide  the  products  of  small  business 


manufacturers  or  processors  on  such 
contracts. 

DATES:  Comments  must  be  received  on 
or  before  February  9. 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Robert  J.  Moffitt, 
Associate  Administrator  for 
Procurement  Assistance,  U.S.  Small 
Business  Administration,  Mail  Code 
6250,  409  3rd  Street  SW..  Washington, 
DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Parker,  Procurement  Analyst, 
phone  (703) 695-2435. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurements  must 
provide  the  products  of  small  business 
manufacturers  or  processors.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  210  of  Public  Law 
101-574  further  amended  the  law  to 
allow  for  waivers  for  classes  of  products 
for  which  there  are  no  small  business 
manufacturers  or  processors  "available 
to  participate  in  the  Federal 
procurement  market."  The  actions 
which  the  SBA  is  proposing  to  take  with 
respect  to  existing  waivers  and  the 
reasons  for  those  actions  follow: 

1.  SBA  announced  its  decision  to 
grant  the  waiver  of  the 
Nonmanufacturer  Rule  for  bars  and 
rods,  high  nickel  alloy,  in  the  Federal 
Register  on  May  15, 1991,  p.  22306. 
Recently,  while  researching  SBA's 
Procurement  Automated  Source  System 
(PASS)  on  a  related  issue,  SBA  became 
aware  of  the  existence  of  small  business 
manufacturers  for  items  within  this 
class  of  product.  For  this  reason,  SBA 
intends  to  terminate  the  waiver 
previously  granted  for  bars  and  rods, 
high  nickel  alloy,  identified  under 
Product  and  Service  Code  (PSC)  9510 
and  Standard  Industrial  Classification 
(SIC)  Code  3312. 

2.  The  SBA  announced  its  decision  to 
grant  the  waiver  for  plate,  sheet,  strip 
and  foil,  stainless  steel  and  high  nickel 
alloy  in  the  Federal  Register  on  May  15, 
1991,  p.  22306.  While  researching  the 
PASS  on  a  related  issue,  SBA  became 
aware  of  the  existence  of  a  small 
business  manufacturer  for  items  within 
this  class  of  products.  For  this  reason, 
SBA  intends  to  terminate  the  waiver 
previously  granted  for  plate,  sheet,  strip 
and  foil,  stainless  steel  and  high  nickel 
alloy  identified  under  Product  and 
Ser\ice  Code  (PSC)  9515  and  Standard 
Industrial  Classification  (SIC)  Code 
3312. 


3.  SBA  announced  its  decision  to 
grant  a  class  waiver  for  wire, 
nonelectrical,  high  nickel  alloy,  in  the 
Federal  Register  on  May  15, 1991,  p. 

22306.  While  researching  the  PASS  on 
a  related  issue,  SBA  becmne  aware  of 
the  existence  of  a  small  business 
manufacturer  for  items  within  this  class 
of  products.  For  this  reason,  SBA 
intends  to  terminate  the  waiver 
previously  granted  for  wire, 
nonelectrical,  high  nickel  alloy, 
identified  under  Product  and  Service 
Code  (PSC)  9525  and  Standard 
Industrial  Classification  (SIC)  Code 
3356. 

4.  SBA  announced  its  decision  to 
grant  a  class  waiver  for  bars  and  rods, 
high  nickel  alloy,  aluminum,  nickel- 
copper,  nickel-copper-aluminum, 
copper,  copper-nickel,  aluminum- 
bronze,  and  naval  brass  in  the  Federal 
Register  on  May  15, 1991,  p.  22306.  The 
Defense  Industrial  Supply  Center 
recently  brought  to  SBA's  attention  the 
existence  of  a  small  business 
manufacturer  for  items  within  this  class 
of  products.  For  this  reason,  SBA 
intends  to  terminate  the  waiver 
previously  granted  for  bars  and  rods, 
high  nickel  alloy,  aluminum,  nickel- 
copper,  nickel-copper-aluminum, 
copper,  copper-nickel,  aluminum- 
bronze,  and  naval  brass  identified  under 
Product  and  Service  Code  (PSC)  9530 
and  Standard  Industrial  Classification 
(SIC)  Code  3356. 

5.  SBA  announced  its  decision  to 
grant  the  waiver  for  plate,  sheet  and 
strip,  titanium,  nickel-copper,  nickel- 
copper-aluminum,  copper-nickel,  and 
copper  in  the  Federal  Register  on 
August  23.  1991,  p.  41787.  SBA 
announced  its  decision  to  exclude 
titanium  bars,  rods,  plates,  sheets  and 
strips  from  this  class  waiver  in  the 
Federal  Register  on  April  30,  1992,  p. 
18396.  The  remaining  class  waiver 
included  plate,  sheet  and  strip,  nickel- 
copper,  nickel-copper-aluminum, 
copper-nickel,  and  copper.  While 
researching  the  PASS  on  a  related  issue. 
SBA  became  aware  of  the  existence  of 

a  small  business  manufacturer  for  items 
within  the  class  of  products  of  plate, 
sheet  and  strip,  nickel-copper,  nickel- 
copper-aluminum,  copjjer-nickel,  and 
copper.  For  this  reason,  SBA  intends  to 
terminate  the  waiver  previously  granted 
for  plate,  sheet  and  strip,  nickel-copper, 
nickel-copper-aluminum,  copp>er-nickel, 
and  copper  identified  under  pix)duct 
and  Service  Code  (PSC)  9535  and 
Standard  Industrial  Codification  (SIC) 
Code  3353. 

6.  SBA  annoimced  its  intent  to  grant 
the  waiver  for  sheet  and  plate  aluminum 
products  in  the  Federal  Register  on  July 
13, 1991,  p.  28772.  It  was  recently 


brought  to  SBA's  attention  by  the 
Defense  Industrial  Supply  Center  that  a 
small  business  manufacturer  exists  for 
items  within  this  class  of  products.  For 
this  reason,  SBA  intends  to  terminate 
the  waiver  for  sheet  and  plate  aluminum 
products  identified  under  Product  and 
Service  Code  (PSC)  9535  and  Standard 
Industrial  Classification  (SIC)  Code 
3353. 

7.  SBA  announced  its  decision  to 
grant  the  waiver  for  structural  shapes, 
angles,  channels,  tees  and  zees, 
aluminum  and  high  nickel  alloy  in  the 
Federal  Register  on  May  15, 1991,  p. 
22306.  h  was  recently  brought  to  SBA's 
attention  by  the  Defense  Inditstrial 
Supply  Center  that  a  small  business 
manufacturer  exists  for  items  within 
this  class  of  products.  For  this  reason. 
SBA  intends  to  terminate  the  waiver  for 
structural  shapes,  angles,  channels,  tees 
and  zees,  aluminum  and  high  nickel 
alloy  identified  under  Product  and 
Service  Code  (PSC)  9540  and  Standard 
Industrial  Classification  (SIC)  Code 
3354. 

In  summary,  based  on  the  above 
information,  the  SBA  proposes  to 
terminate  the  class  waivers  of  the 
Nonmanufacturer  Rule  for 

1.  Bars  and  rods,  high  nickel  alloy,  PSC 

9510,  SIC  3312; 

2.  Plate,  sheet,  strip  and  foil,  stainless 

steel  and  high  nickel  alloy,  PSC 
9515,  SIC  3312; 

3.  Wire,  nonelectrical,  high  nickel  alloy, 

PSC  9525,  SIC  3356; 

4.  Bars  and  rods,  high  nickel  alloy, 

aluminum,  nickel-copper,  nickel- 
copper-aluminum,  copper,  copper- 
nickel,  aluminum-bronze,  and  naval 
brass,  PSC  9530,  SIC  3356; 

5.  Plate,  sheet  and  strip,  nickel-copper, 

nickel-copper-aluminum,  copper- 
nickel,  and  copper.  PSC  9535.  SIC 
3353; 

6.  Sheet  and  plate  aluminum  products, 

PSC  9535,  SIC  3353;  and 

7.  Structural  shapes,  angles,  channels, 

tees  and  zees,  aluminum  and  high 
nickel  alloy,  PSC  9540,  SIC  3354. 

The  public  is  invited  to  comment  to 
SBA  on  its  proposed  termination  of  the 
waivers  for  the  classes  of  products 
specified.  All  comments  by  the  public 
will  be  duly  considered  by  SBA  in 
determining  whether  to  finalize  its 
intent  to  terminate  these  waivers. 

Dated:  December  27, 1993. 
Robert  I.  M»ffitt. 

Associate  Administrator  for  Procurement 

Assistance. 

IFR  Doc.  94-474  Filed  1-7-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter! 

[Docket  No.  27581.  Notice  No.  94-1] 

Regulatory  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Request  for  comments. 

summary:  This  notice  requests  that  the 
public  identify  regulations  that  it 
believes  should  be  amended  or 
eliminated  to  reduce  undue  regulatory 
burdens,  if  any,=consistent  with  the 
FAA's  statutory  safety,  security,  and 
other  public  interest  responsibilities. 
This  notice  asks  each  commenter  to 
identify,  in  order  of  priority,  those 
regulations  that  are  believed  to  be 
unwarranted  or  inappropriate.  In  order 
to  focus  agency  consideration,  each 
commenter  is  asked  to  concentrate  on 
no  more  than  three  regulations  he  or  she 
believes  to  be  of  primary  concern.  The 
agency  asks  further  that  each 
commenter  provide  a  brief  explanation 
of:  (1)  The  bases  for  the  three  highest 
priority  recommendations  to  amend  or 
eliminate  the  regulations;  (2)  the  ways 
in  which  each  regulation's  objective  is 
otherwise  fulfilled  {.e.g.,  by  duplicative 
regulations  or  by  technological  advances 
that  render  the  regulations  obsolete); 
and  (3)  where  appropriate,  a  suggested 
substitute  or  amended  version  of  the 
regulations  identified.  This  information 
will  help  the  FAA  to  respond  to  the 
Administration's  direction  to  design 
regulations  in  the  most  effective  manner 
to  achieve  their  regulatory  objective. 

DATES:  Comments  should  be  submitted 
on  or  before  March  11, 1994. 

ADDRESSES:  Comments  should  be 
mailed,  in  triplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  {AGC- 
200).  Docket  No.  27581,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591. 

Comments  delivered  must  be  marked 
Docket  No.  27581.  Comments  may  be 
examined  in  room  91 5G  weekdays 
between  8:30  a.m.  and  5  p.m.,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Christie,  Director,  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S\V.,  Washington,  DC  20591; 
telephone  (202)  267-9677. 
SUPPLEMENTARY  INFORMATION:  With  this 
Notice,  the  FAA  is  undertaking  an 
evaluation  aimed  at  eliminating  or 
amending  existing  rules  and  regulations 


that  may  not  be  necessary  to  achieve  the 
agency 'asafety,  security,  and  other 
public  interest  responsibilities.  This 
effort  initiates  a  response  to  the 
recommendations  of  the  15-member 
National  Commission  to  Ensure  a  Strong 
Competi  :ive  Airline  Industry,  the 
recommi  mdations  of  the  Vice 
President's  National  Performance 
Review,  end  DOT  and  FAA  regulatory 
initiativ(  s. 

In  Api  il  1993,  the  National 
Commis  lion  to  Ensure  a  Strong 
Competitive  Airline  Industry 
(Commission)  was  established  by  Public 
Law  No.  103-13.  The  Commission  was 
asked  to  investigate,  study  and  make 
policy  n  commendations  regarding  the 
financia  vitality  and  future 
competi  iveness  of  the  U.S.  airline  and 
aerospac  e  industries. 

In  Au|  ust  1993,  the  Commission 
issued  a  report  to  the  President  and 
Congres  that  addressed,  among  other 
things,  t  le  legal  and  administrative 
policies  hat  govern  the  regulatory 
responsi  }ilities  imposed  on  United 
States  ai  lines.  The  Commission  found 
that  Fed  iral  regulations  impose  a 
cumulat  ve  burden  on  airlines.  While 
the  FAA  has  not  quantified  that  burden, 
the  Commission  estimated  that  existing 
rules  haVe  added  to  airline  costs  and 
concludi  fd  that  the  costs  of  these  rules 
have  a  d  rect  impact  on  the  airlines' 
financia  condition. 

To  en'  lance  the  FAA's  ability  to 
perform  its  statutory  role  without  undue 
econom  c  impact  on  the  aviation 
industry ,  the  Commission  recommends 
that  the  'FAA/DOT  undertake  a  short- 
range  re  ;ulatory  review — in  close 
consults  :ion  with  industry  and  other 
interests  d  parties — to  eliminate  or 
amend  e  icisting  regulations  to  reduce 
regulato  y  burdens  consistent  with 
safety  ai  d  security  considerations." 

In  adc  ition.  Executive  Order  12866 
requires  that  agencies  "identify 
regulati(  ns  that  are  cumulative, 
obsolete  or  inconsistent,  and  where 
appropriate,  eliminate  or  modify  them." 
In  light  ^f  these  concerns,  and 
consistent  with  the  Administration's 
Civil  Aviation  Initiative,  this  notice 
solicits  Bublic  comment  that  will  assist 
the  FAA  in  focusing  attention  on  areas 
where  tl  e  public  believes  the  regulatory 
burden  s  excessive  and  unjustified.  In 
particular,  the  agency  requests  that  each 
commeriter  identify  the  most  significant 
regulati(  ns  that  the  commenter  believes 
may  no  onger  be  necessary,  are  unduly 
burdens  >me,  or  impose  excessive  costs 
or  red  ta  le.  In  some  cases,  for  example, 
importai  it  innovations,  technologies,  or 
new  ma]  ket  opportunities  may  have 
taken  pi  ice  or  may  have  been  created 
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since  a  rule  was  promulgated, 
potentially  rendering  a  rule  obsolete. 

The  FAA  requests  commenters  to 
focus  their  recommendations  on  up  to 
three  regulations  they  believe  to  be  of 
primary  concern — rather  than  catalogue 
all  rules  that  they  may  view  to  be 
objectionable  in  some  respect.  This  will 
facilitate  development  of  a  manageable 
overall  proposal.  Further,  each 
commenter  should  rank  in  priority  order 
the  regulations  that  the  commenter 
believes  the  agency  should  address  first. 
In  addition,  each  submission  should 
include  an  explanation  of:  (1)  How  the 
identified  regulatory  requirement  is 
burdensome;  (2)  how  the  requirement 
should  be  changed  or  deleted, 
including,  where  possible,  suggested 
draft  substitutes;  (3)  how  a  regulatory 
change  would  benefit  the  public;  and  (4) 
how  a  proposed  regulatory  change 
would  provide  an  adequate  level  of 
safety,  security,  or  environmental 
protection.  Specific  economic 
information  to  support  a  reliable  cost/ 
benefit  analysis  of  the  proposed  change 
will  also  be  of  assistance. 

Comments  in  response  to  this  notice 
are  also  expected  to  facilitate  the  FAA's 
regulatory  review  envisioned  by 
Executive  Order  No.  12866,  "Regulatory 
Planning  and  Review,"  issued 
September  30. 1993.  This  executive 
order  requires  each  agency  to  create  a 
program  under  which  it  will 
periodically  review  its  existing 
significant  regulations-to  determine 
whether  any  should  be  modified  or 
eliminated  to  make  the  agency's 
regulatory  program  more  effective  and 
less  burdensome. 

The  comments  provided  in  response 
to  this  notice  will  assist  the  agency  in 
establishing  its  priorities  for  future 
regulatory  changes,  including  repeal  or 
modification  of  rules  where  appropriate, 
to  maintain  safety  and  security  while 
reducing  regulatory  burdens. 

Issued  in  Washington,  DC,  on  )anuary  5, 
1994. 

David  R.  Hinson, 
Administrator. 
IFR  Doc.  94-544  Filed  1-6-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  422 
RIN0960-AD45 

Organization  and  Procedures; 
Procedures  of  the  Office  of  Hearings 
and  Appeals;  Authority  of  Appeals 
Officers  to  Deny  a  Request  for  Appeals 
Council  Review 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  20  CFR  422.205,  which  describes 
the  organization  and  procedures  of  the 
Appeals  Council,  to  authorize  Appeals 
Officers,  as  well  as  members  of  the 
Appeals  Council,  to  deny  a  request  for 
review  of  a  decision  by  an 
Administrative  Law  Judge  (ALJ). 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  March  11, 1994. 
ADDRESSEES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21235,  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard. 
Baltimore,  Maryland  21235,  between  8 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Berge,  Legal  Assistant,  3-&-4 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235 
(410) 965-1769. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  422  of  20  CFR  provides 
information  regarding  the  organization 
and  procedures  of  the  Social  Secxirity 
Administration  (SSA).  Subpart  C  of  parf 
422  describes  the  procedures  of  the 
Office  of  Hearings  and  Appeals  (OHA). 
Section  422.205  describes  the 
organization  and  functions  of  the 
Appeals  Council,  a  part  of  OHA. 

By  direct  delegation  of  authority  h-om 
the  Secretary  of  Health  and  Human 
Services  (Secretary),  the  Appeals 
Council  is  authorized  to  review  hearing 
decisions  and  orders  of  dismissal  issu^ 
by  SSA's  ALJs.  Through  the  exercise  of 
this  authority,  the  Appeals  Council  is 


responsible  for  ensuring  that  the  final 
decisions  of  the  Secretary  involving 
benefits  under  titles  II,  XI,  XVI  and 
XVIII  of  the  Social  Security  Act  (the 
Act)  and  part  B  of  title  IV  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  as 
amended,  are  proper  and  in  accordance 
with  the  law,  regulations,  and  binding 
agency  policy  established  in  Social 
Security  Rulings  and  Acquiescence 
Rulings. 

Currently,  20  Appeals  Council 
members,  hereinafter  referred  to  as 
either  "Administrative  Appeals  Judges 
(AAJs)"  or  "members,"  comprise  the 
membership  of  the  Appeals  Council. 
The  Associate  Commissioner  for  OHA  is 
the  Chair  of  the  Appeals  Council  and  is 
the  administrative  officer  directly 
responsible  to  the  Commissioner  of 
Social  Security  for  carrying  out  OHA's 
mission  of  holding  ALJ  hearings  and 
deciding  appeals.  Each  AAJ,  oUier  than 
the  Chair,  is  assisted  by  an  Appeals 
Officer  who  serves  as  a  legal  clerk. 
Organizationally,  Appeals  Officers  are  a 
part  of  the  Appeals  Council. 

The  Appeals  Council  considers 
appeals  under  titles  II,  XI,  XVI,  and 
XVIII  of  the  Act,  and  under  part  B  of 
title  IV  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  as  amended.  The 
regulations  setting  forth  the 
responsibilities  of  the  Appeals  Council 
appear  in  20  CFR  part  404  (subpart  J, 
§§404.967  et  seq.],  part  410  (subpart  F, 
§§  410.657  et  seq.),  part  416  (subpart  N. 
§§  416.1467  et  seq.),  and  42  CFR  part 
405  (subpart  G,  §§  405.701(c)  and 
405.724),  part  417  (subpart  Q,  §417.634 
and  part  473  (subpart  B,  §§473.46  and 
473.48(b)).  These  regulations  provide 
that  after  an  ALJ  has  issued  a  decision 
or  dismissed  a  request  for  a  hearing,  the 
Appeals  Council  may  review  a  case  on 
its  own  motion  or  at  the  request  of  a 
party  to  the  hearing  decision  or 
dismissal.  The  Council  may  deny  or 
dismiss  a  party's  request  for  review,  or 
it  may  grant  the  request  and  either  issue 
a  decision  or  remand  the  case  to  an  ALJ. 
If  the  Appeals  Council  denies  a  request 
for  review  of  a  decision  by  an  ALJ,  the 
ALJ's  decision  becomes  the  final 
decision  of  the  Secretary  subject  to 
judicial  review  under  the  provisions  of 
section  205(g)  of  the  Act.  If  the  Appeals 
Council  grants  a  request  for  review  and 
issues  a  decision,  that  decision  becomes 
the  final  decision  of  the  Secretary 
subject  to  judicial  review  pursuant  to 
section  205(g)  of  the  Act. 

Sections  404.970  and  416.1470 
describe  cases  involving  Social  Security 
and  supplemental  security  income 
benefits  payable  under  title  II  and  title 
XVI  of  the  Act  that  the  Appeals  Council 
will  review.  Those  sections  provide  that 
the  Appeals  Council  will  review  a  case 


if  the  action,  findings  or  conclusions  of 
the  ALJ  are  not  supported  by  substantial 
evidence;  there  is  an  error  of  law;  or 
there  appears  to  be  an  abuse  of 
discretion  by  the  ALJ.  Those  sections 
also  provide  that  the  Appeals  Council 
will  review  a  case  that  presents  a  broad 
policy  or  procedural  issue  that  may 
affect  the  general  public  interest.  "The 
same  standards  apply  to  determine  if 
the  Appeals  Council  will  review  a  case 
under  title  XVIII  of  the  Act  or  under  part 
B  of  title  IV  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

Over  the  years,  there  ha\'e  been 
questions  about  the  functions  and 
operations  of  the  Appeals  Council. 
Some  commenters  have  questioned  the 
usefulness  of  review  by  the  Appeals 
Council.  Several  studies  have  addressed 
thexole  of  the  Appeals  Council, 
resulting  in  many  recommendations  for 
improving  the  Council's  structure  and 
operations. 

In  its  Recommendation  87-7:  A  New 
Role  for  the  Social  Security  Appeals 
Council  (adopted  December  18, 1987), 
the  Administrative  Conference  of  the 
United  States  (ACUS)  concluded  that 
the  high  volume  of  work  of  the  Council 
(up  to  500  cases  per  member  per  month) 
precluded  it  from  detecting  emerging 
problems,  identifying  new  issues  to  be 
resolved,  and  identifying  and 
developing  needed  policies.  ACUS 
recommended  that  the  Secretary  and 
SSA  restructure  the  Appeals  Council  in 
"a  fashion  that  redirects  the  institution's 

?loals  and  operations  from  an  exclusive 
ocus  on  processing  the  stream  of 
individual  cases  and  toward  an 
emphasis  on  improved  organizational 
effectiveness"  (1  CFR  305.87-7).  To  this 
end,  ACUS  recommended  that  "the 
Appeals  Council  should  be  provided  the 
authority  to  reduce  significantly  its 
caseload  and  also  be  given,  as  its 
principal  mandate,  the  responsibility  to 
recommend  and,  where  appropriate, 
develop  and  implement  adjudicatory 
principles  and  decisional  standards  for 
the  disability  determination  process." 
ACUS  also  recommended  that  the 
agency  enhance  the  status  of  the 
Appeals  Council  and  provide  law  clerks 
to  its  members. 

To  address  the  workload  problems 
ACUS  discussed  in  its  recommendation, 
SSA  decided,  in  1988,  to  add  Appeals 
Officers  to  the  Council  to  enable  the 
members  to  focus  their  attention  on  the 
more  complex  and  significant  cases, 
including  those  cases  presenting 
important  policy  or  procedural  issues. 

Appeals  Officers  presently  assist  AAJs 
in  considering  recommendations  made 
by  the  Council's  support  staff  in  OHA's 
Office  of  Appellate  Operations.  Appeals 
Officers,  who  are  attorneys,  also  act  as 
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the  AAJs'  staff  attorneys,  researching 
and  providing  legal  memoranda  on 
issues  arising  from  cases  that  come  to 
the  attention  of  the  Appeals  Council. 
However,  because  the  Appeals  Officers 
do  not  have  authority  under  our  existing 
regulations  to  carry  out  any  of  the 
decision  making  responsibilities  of  the 
AAJs,  one  or  more  AAJs  must  make 
these  decisions. 

Research  we  have  supported  since  we 
established  the  Appeals  Officer  position 
has  persuaded  us  that  if  the  Appeals 
Officers  are  authorized  to  assume  some 
of  the  responsibilities  of  the  AA]s,  the 
AAJs  will  be  able  to  focus  more  of  their 
attention  on  cases  that  present  broad 
policy  or  procedural  issues.  In  a  report 
commissioned  by  ACUS  in  1989  (Report 
and  Recommendations  on  the  Social- 
Security  Administration's 
Administrative  Appeals  Process), 
Professor  Frank  S.  Block  discussed  the 
Appeals  Council's  workload  and  stated 
that  the  Council  could  not  be  expected 
to  assume  a  meaningful  review  function 
for  all  claims  that  might  be  presented  to 
it.  One  of  the  recommendations  in  the 
report  was  that  the  Appeals  Council  be 
authorized  "to  use  staff  or  lower  level 
Council  members  to  deny  a  request  for 
review,  and  limit  the  review  of  cases  by 
the  Appeals  Council  to  those  raising 
significant  policy  issues."  See 
Recommendation  No.  12. 

To  complete  the  changes  we 
contemplated  when  we  established  the 
Appeals  Officer  position,  we  propose  to 
amend  §  422.205  to  authorize  Appeals 
Officers  to  deny  a  request  for  review  of 
an  ALJ  hearing  decision.  Because  an 
ALJ's  dismissal  of  a  request  for  a  hearing 
is  not  subject  to  judicial  review,  AAJs 
will  continue  to  decide  whether  to  grant 
or  deny  a  request  for  review  of  a  hearing 
dismissal.  Appeals  Officers  will 
continue  to  receive  guidance,  direction 
and  suj)er\ision  from  AAJs,  including 
instructions  as  to  specific  issues  or 
kinds  of  cases  requiring  the  attention  of 
the  AAJ. 

We  believe  this  proposed  change, 
which  provides  Appeals  Officers  a 
specific  and  limited  authority,  will 
improve  both  the  quality  and  efficiency 
of  the  ser\uce  the  Appeals  Council  is 
able  to  provide.  The  proposed  change 
should  allow  the  Council  to  give  the 
public  a  more  timely  response  to  their 
requests  for  review  and  increase  the 
ability  of  the  AAJs  to  carry  out  their 
important  function  of  providing  review 
of  many  ALJ  decisions. 

Although  the  Appeals  Officer  under 
the  proposed  rule  would  have  authority 
to  deny  a  request  for  review  of  an  ALJ 
decision,  he  or  she  may  also  refer  a 
particular  case  to  an  AAJ  with  a 
recommendation  if  it  involves  complex 


Federal  Register  /  Vol.  59,  No.  6  /  Monday,  January  10,  1994  /  Proposed  Rules 


1365 


factual  ssues  or  complicated 
interpr  tative  issues  of  law  and/or 
regulat  ons.  In  addition,  all  cases  in 
which  I  n  analyst  in  OHA's  Office  of 
Appelli  te  Operations  prepares  a 
recomn  lendation  to  grant  a  request  for 
review  will  be  submitted  directly  to  an 
AAJ  foi  disposition.  We  believe  this 
process  will  serve  two  purposes:  (1)  It 
will  ex  ledite  bringing  the  "close  cases," 
which   re  normally  more  complex,  to 
the  AA  's  attention;  and  (2)  it  will  allow 
the  AA  s  to  focus  on  those  cases  raising 
signific  int  issues. 

We  p  'opose  to  make  this  change  in 
the  regi  ilation  concerning  the  operating 
procedures  of  the  Appeals  Council 
under  t  le  provisions  of  sections  205, 
1102,  a  id  1631  of  the  Act.  These 
statutoi  y  sections  give  the  Secretary 
broad  r  sgulatory  authority  to  establish 
proced  u-es  that  are  necessary  and 
appropriate  to  carry  out  the  Act's 
provisions. 

Regulajory  Provisions 

The  Broposed  rule  will  enable  the 
Appea^  Officers  to  decide  whether  a 
requestjfor  review  of  an  ALJ  decision 
should  be  denied,  thereby  making  the 
decisio  i  of  the  ALJ  the  final  decision  of 
the  Sec  retary  for  the  purpose  of  any 
request  for  judicial  review  which  a  party 
to  the  c  ecision  may  decide  to  file  under 
section  205(g)  of  the  Act.  The  Appeals 
Officer  will  not  have  authority  to  grant 
a  reque  st  for  review,  to  decide  to  review 
a  case  (  n  the  Appeals  Council's  own 
motion  to  remand  a  case  to  an  ALJ,  to 
grant  o  to  deny  a  request  to  review  a 
hearinj  dismissal,  or  to  issue  a  final 
decisio  i.  The  authority  to  exercise  those 
powers  of  the  Council  will  remain 
exclusi  /ely  with  the  AAJs. 

App(  als  Officers  will  be  required  to 
apply  t  le  same  criteria  as  the  AAJs  in 
determ  ning  whether  to  deny  a  request 
for  revisw.  The  Appeals  Officers  will 
apply  t  le  provisions  of  §§404.970  and 
416.14;  0,  which  specify  when  the 
Appea  5  Council  will  review  a  case,  in 
determ  ning  the  appropriate  action. 
Judges,  '  or  by  the  proposed  change  to 
expanc  the  authority  of  the  Appeals 
Officer  ,  who  organizationally  are  part 
of  the  (  ouncil. 


Regula 

Regula 

We 

fiexibi 
with 
(RFA) 
the 
not 
on  a 
entities 
the  def 


ha^e 


JMI 


cry  Procedures 

on'  Flexibilitv  Act 


f  jnerally  prepare  a  regulatory 
ty  analysis  that  is  consistent 
Regulator\'  Flexibilitv  Act 
U.S.C.  601  through  612)  unless 

certifies  that  a  rule  will 
a  significant  economic  impact 
sit)stantial  number  of  small 

.  Individuals  are  not  included  in 
nition  of  a  small  entity. 


ths 


Sec  retarv 


However,  for  purposes  of  the  RFA,  we 
consider  the  majority  of  Medicare 
providers,  physicians  and  suppliers  to 
be  small  entities. 

Inasmuch  as  the  proposed  rule  does 
not  alter  the  standards  for  Appeals 
Council  review,  we  believe  Uiat  it  will 
have  little,  if  any,  effect  on  providers, 
physicians  and  suppliers  which 
substantial  number  of  small  entities. 
Individuals  are  not  included  in  the 
definition  of  a  small  entity.  However, 
for  purposes  of  the  RFA,  we  consider 
the  majority  of  Medicare  providers, 
physicians  and  suppliers  to  be  small 
entities. 

Inasmuch  as  the  proposed  rule  does 
not  alter  the  standards  for  Appeals 
Council  review,  we  believe  that  it  will 
have  little,  if  any,  effect  on  providers, 
physicians  and  suppliers  which  request 
Appeals  Council  review  of  Medicare 
claims.  Accordingly,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  will  not  result  in 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  we  have  not  prepared  an  RFA 
analysis. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  new 
reporting  or  recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

(Catclog  of  Federal  Domestic  Assistance 
Program  Nos.  93.773  and  93.774,  Medicare: 
Reporting  and  recordkeeping  requirements: 
93.802-93.805  Social  Securit>-;  and  93.807 
Supplemental  Securit>-.) 

List  of  Subjects  in  20  CFR  Part  422 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Organization  and  functions  (government 
agencies).  Social  security. 

Dated:  September  1. 1993. 

Lawrence  H.  Thompson. 

Principal  Deputy  Commissioner  of  Social 
Security. 

.^pproved:  December  22. 1993. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Semces. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  part 
422  of  chapter  III  of  title  20  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  422-ORGANIZATION  AND 
PROCEDURES 

1^  The  authority  citation  for  Subpart 
C  continues  to  read  as  follows: 

Authorit>':  Sees.  205.  221. 1102, 1869.  and 
1871  of  the  Social  Security  Act;  42  U.S.C. 
405.  421.  1302.  1395ff,  and  1395hh;  sec. 
413(b)  of  the  Federal  Mine  Safety  and  Health 
.^ct  of  1977:  30  U.S.C.  923(b). 


2.  Section  422.205  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

i  422.205    Review  by  Appeals  Council. 

•  *        •        •        * 

(c)  The  denial  of  a  request  for  review 
of  a  hearing  decision  concerning  a 
determination  under  §422. 203(a)(1) 
shall  be  by  such  appeals  officer  or 
appeals  officers  or  by  such  member  or 
members  of  the  Appeals  Council  as  may 
be  designated  in  the  manner  prescribed 
by  the  Chair  or  Deputy  Chair.  The 
denial  of  a  request  for  review  of  a 
hearing  dismissal,  the  dismissal  of  a 
request  for  review,  or  the  refusal  of  a 
request  to  reopen  a  hearing  or  Appeals 
Council  decision  concerning  a 
determination  under  §  422.203(a)(1)    - 
shall  be  by  such  member  or  members  of 
the  Appeals  Council  as  may  be 
designated  in  the  maimer  prescribed  by 
the  Chair  or  Deputy  Chair. 

*  •        •        «        * 

[FR  Doc.  94-481  Filed  1-7-94;  8;45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PMM  Doclcet  No.  93-307,  RIM-d386] 

Radio  Broadcasting  Services;  Jensen 
Beach  and  Melbourne,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  joint  petition  by  HLG, 
Inc.,  hcensee  of  Station  WHLG(FM), 
Jensen  Beach,  Florida,  and  City 
Broadcasting  Co.,  Inc.,  license  of  Station 
WGGD(FM),  Melbourne,  Florida, 
proposing  the  substitution  of  Channel 
272C3  for  Channel  272A  at  Jensen 
Beach,  Florida,  and  modification  of  the 
license  for  Station  WHLG(FM)  to  specify" 
the  higher  powered  channel,  and  the 
substitution  of  Channel  236A  for 
Channel  272A  at  MeU)Ourne,  Florida, 
and  the  modification  of  Station 
WGGD(FM)'s  license  to  specify  the 
alternate  Class  A  channel.  Channel 
272C3  can  be  allotted  to  Jensen  Beach 
in  compliance  with  the  minimum 
distance  separation  requirements  of  the 
Commission's  Rules  at  the  licensed 
transmitter  site.  The  coordinates  for 
Channel  272C3  at  Jensen  Beach  are  27- 
12-53  North  Latitude  and  80-15-24 
West  Longitude.  Channel  236A  can  be 
allotted  to  Melbourne  in  compliance 
with  the  minimum  distance  separation 
requirements  of  the  Commission's  Rules 
with  a  site  restriction  of  6.4  kilometers 


(4.0  miles)  north  of  the  community,  in 
order  to  avoid  a  short-spacing  to  Station 
\V\VRM(FM),  Channel  235C,  Tampa. 
Florida.  The  coordinates  for  Channel 
236A  at  Melbourne  are  28-08-08  North 
Latitude  and  80-35-35  West  Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  February  25, 1994,  and  reply 
comments  on  or  before  March  14, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bruce  A.  Eisen,  Kaye, 
Scholer,  Fierman,  Hays  &  Handler,  901 
15th  Street,  NW.,  suite  1100, 
Washington,  DC  20005-2327  (Counsel 
for  HLG,  Inc.  and  City  Broadcasting 
Company,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-307,  adopted  December  8, 1993,  and 
released  January  4, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street.  NW..  room  246,  or 
2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-471  Filed  1-7-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-316,  RM-6403] 

Radio  Broadcasting  Services;  Douglas 
and  Unionville,  QA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Orchon 
Media,  Inc.,  perAiittee  of  Station 
WKZZ(FM),  Channel  223A,  Douglas, 
Georgia,  requesting  the  substitution  of 
Channel  223C3  for  Channel  223A  at 
Douglas,  Georgia,  and  the  reallotment  of 
Channel  223C3  from  Douglas  to 
Unionville,  Georgia,  and  Sie 
modification  of  the  construction  permit 
for  Station  WKZZ(FM)  to  specify 
Unionville  as  its  community  of  license, 
in  accordance  with  Section  1.420(i)  of 
the  Commission's  rules.  The  coordinates 
for  Channel  223C3  at  Unionville  are 
North  Latitude  31-31-05  and  West 
Longitude  83-20-43. 
DATES:  Comments  must  be  filed  on  or 
before  February  25, 1994,  and  reply 
comments  on  or  before  March  14, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  S.  Stone,  McCampbell 
&  Young,  2021  Plaza  Tower,  P.O.  Box 
550,  Knoxville.  TN  37901-0550 
(Attorney  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-316,  adopted  December  13, 1993. 
and  released  January  4. 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239).  1919 
M  Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's  * 

copy  contractor.  International  ^ 

Transcription  Service.  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246.  or 
2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  i:415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Acting  Chief.  Allocations  Branch.  Policy  and 
Fiiles  Division.  Mass  Media  Bureau. 
IFR  Doc.  94^72  Filed  1-7-94:  8:45  am] 

BILLING  CODE  671241-M 


47  CFR  Part  73 

tMM  Docket  No.  9^-315,  RM-8320] 

Radio  Broadcasting  Services; 
Huntsville,  MO 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
com.ments  on  a  petition  filed  by 
Contemporary  Broadcasting.  Inc., 
proposing  the  substitution  of  Channel 
278C1  for  Channel  278C2  at  Huntsville. 
Missouri,  and  modification  of  the 
construction  permit  for  Station  KTDI  to 
specify  operation  on  the  higher  class 
channel.  The  coordinates  for  Channel 
278C1  are  39-39-30  North  Latitude  and 
92-13-10  West  Longitude.  We  shall 
propose  to  modifj-  the  construction 
permit  for  Station  KTDI  in  accordance 
with  §  1.420(g)  of  the  Commission's 
Rules  and  will  not  accept  competing 
expressions  of  interest  for  the  use  of  the 
channel  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  February  25, 1994,  and  reply 
comments  on  or  before  March  14, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
•petitioner,  as  follows:  Janet  P.  Cox,  Vice 
President.  Contemporary  Broadcasting, 
Inc.,  222  Indacom  Drive,  St.  Peters. 
Missouri  63376. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\'  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-315,  adopted  December  13, 1993, 
and  released  January  4, 1994.  The  full 
text  of  this  Commission  decision  is 
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DEPAR  MENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  391 ,  392.  and  396 
[FHWA  C  ocket  No.  MC-93-32] 
RIN212S-AD28 

Remova  I  of  Obsolete  and  Redundant 
Regulal  ons  and  Appendices 


AGENCY 

Admin 
ACTION 
(NTRM) 


Federal  Highway 
iitration  (FHWA),  DOT. 
NJotice  of  proposed  rulemaking 
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The  FHWA  is  proposing  to 
}bsoIete  and  redundant 

and  appendices  from  the 
Victor  Carrier  Safety 
Regulatijons  (FMCSRs).  In  addition,  the 
proposing  minor  technical 
in  an  effort  to  keep  the  FMCSRs 
The  removal  of  obsolete  and 
redundant  regulations  and  appendices 
the  first  actions  taken  by  the 
ollowing  the  Agency's  Zero 
Rejulatory  Review  public  outreach 

The  deletion  of  these 
latii  ins  should  result  in  the 
uctiqn  of  the  paperwork  burden  on 


the  industr>'  without  any  reduction  in 
safety  benefits. 

DATES:  Comments  must  be  received  on 
or  before  March  11, 1994. 
ADDRESSES:  Submit  wTitten,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-32.  room  4232,  HCC-10.  Office  of 
the  Chief  Counsel,  Federal  Highwav 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Blount.  Office  of  Motor 
Carrier  Standards,  (202)  366-4009,  or 
Mr.  Charles  E.  Medalen.  Office  of  Chief 
Counsel.  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  primar>-  focus  of  the  FHWA's 
Motor  Carrier  Safety  Program  is  to 
reduce  comm.ercial  motor  vehicle  (CMV') 
accidents  and  the  attendant  fatalities, 
injuries,  and  property  losses.  To  remain 
effective,  regulations  must  reflect  trends 
in  State  regulatory  practices  as  well  as 
technical  and  operational  changes  in  the 
motor  carrier  industrv'.  The  motor 
carrier  safety  regulations  were  initially 
promulgated  and  enforced  by  the 
Interstate  Commerce  Commission  (ICC) 
in  1937.  In  1967  the  Department  of 
Transportation  (DOT)  was  created  by 
the  Department  of  Transportation  Act  of 
1966,  (Pub.  L.  89-670.  80  Stat.  931)  and 
the  regulatorv'  and  enforcement 
authority  for  motor  carrier  safety  was 
transferred  to  the  DOT.  Today  this 
authority  is  vested  in  the  FHWA. 

Over  the  years,  the  FMCSRs  have 
been  modified  incrementally,  usually  by 
addition  of  new  provisions  and  often 
because  of  congressional  mandates. 
Some  sections,  however,  no  longer 
correspond  to  current  practices  in  the 
motor  carrier  industn*,  and  others  have 
been  superseded  by  State  or  local 
initiatives.  In  September  1992.  the 
Federal  Highway  Administration  began 
a  comprehensive  multi-year  effort  to  re- 
create a  body  of  safety  rules  and 
regulations  diat  are  (1)  understandable. 
(2)  enforceable.  (3)  capable  of  being 
implemented  by  industr>',  and  above  all, 
(4)  consistent  with  highway  safety.  The 
effort  has  been  termed  "Zero  Base 


Regulatory-  Review."  The  review  will 
not  edit  the  current  regulations,  but  will 
start  with  the  basic  questions  of  who, 
what,  and  how  do  we  regulate  and  what 
is  essential  to  improve  motor  carrier 
safety. 

Concurrent  with  the  Zero  Base  effort, 
the  FHWA  participated  in  a 
governmentwide  review  of  regulations 
designed  to  identify-  regulations  that 
were  no  longer  required  or 
unnecessarily  hindered  economic 
growth.  The  FHWA's  proposed 
deletions  were  incorporated  into  an 
NPRM  published  by  the  Office  of  the 
Secretary  of  Transportation  (OST)  on 
May  20.  1992  (57  FR  21362).  On 
December  22, 1992,  the  OST  published 
a  final  rule  but  declined  to  take  final 
action  on  the  FHWA  proposals.  57  FR 
60725. 

Docket  comments  submitted  in 
response  to  the  May  20  NPRM.  and 
other  comments  received  in  conjunction 
with  the  FHWA's  Zero  Base  review 
effort,  were  evaluated  by  the  FHWA  in 
preparing  the  current  NTRM.  The 
FHWA  has  identified  several 
requirements  that  are  obsolete  or 
redundant,  i.e.,  which  are  repeated  by 
State  law  or  covered  in  another  part  of 
the  FMCSRs  or  which  could  be  reissued 
as  non-regulator>-  guidance. 

Discussion 

Criteria  Used  for  Regulation  Review 

The  objectives  of  the  FHWA's 
regulatory  review  were  to  (1)  eliminate 
requirements  not  needed  to  carry  out 
the  regulatory  program;  (2)  ensure  that 
rules  are  clear  and  succinct;  (3)  reduce 
lengthy  and  excessively  detailed 
regulations  whenever  possible;  (4) 
eliminate  redundancy;  (5)  eliminate 
excessive  reporting  requirements;  and 
(6)  reduce  or  eliminate  paperwork 
burdens  wherever  possible,  without 
compromising  safety. 

Section-by-Section  Analysis 

Part  391— Qualifications  of  Drivers 

The  primary  function  of  part  391  is  to 
ensure  that  operators  of  CMVs  meet 
minimum  physical  standards  and 
possess  the  know-ledge,  skills,  and 
abilities  to  operate  CMVs  safely.  The 
FHWA  has  reviewed  the  regulations  in 
part  391  and  has  determined  that  all 
requirements  pertaining  to  the  written 
examination  and  record  of  violations  are 
unnecessary,  for  the  reasons  set  forth 
below. 

Written  examination.  The  written 
examination  tests  prospective  drivers  on 
the  rules  and  requirements  established 
by  the  FMCSRs.  However,  the 
examination  is  an  instructional  tool 
only  and  a  person's  qualification  is  not 


affected  by  his  or  her  performance  on 
the  examination.  Carriers  are  not 
obligated  to  take  applicants'  scores  into 
consideration  when  making  hiring 
decisions,  so  the  Federal  requirement  is 
of  only  marginal  usefulness.  Carriers 
may  continue  to  give  the  test,  but  the 
FHWA  will  no  longer  require  them  to  do 
so.  Moreover,  drivers  who  are  subject  to 
the  Commercial  Driver's  License  (CDL) 
requirements  must  pass  a  knowledge 
test  to  obtain  a  CDL,  so  for  CDL  holders 
the  WTitten  exam  is  both  redundant  and 
ineffectual.  Therefore,  the  written 
examination  (contained  in  appendix  C) 
and  all  related  qualification  and 
recordkeeping  requirements  would  be 
removed.  The  sections  to  be  removed  or 
amended  by  this  proposal  include 
§§391.11(b)(ll);  391.35;  391.37; 
391.51(c)(5);  391.51(d)(3);  391.61; 
391.67(a);  391.67(c);  391.69(b);  391.71(a) 
and  appendix  C  to  subchapter  B. 

List  of  violations.  The  objective  of  the 
record  of  violations  is  to  notify-  the 
employing  motor  carrier  of  all  of  a 
driver's  moving  violations  of  motor 
vehicle  traffic  laws.  This  information  is 
to  be  used  by  the  carrier  to  ensure  that 
its  drivers  have  not  been  disqualified  to 
drive  a  CMV. 

The  CDL  regulations  require  CMV 
drivers  to  notify  their  current  employers 
within  30  days  of  any  conviction  for'a 
non-parking  violation  in  any  kind  of 
vehicle  (not  only  a  CMV).  If  the 
conviction  occurred  in  a  jurisdiction 
other  than  the  one  that  issued  the  CDL. 
the  driver  must  also  report  it  to  the 
issuing  jurisdiction  within  30  days  (49 
CFR  383.31).  Therefore,  the  provisions 
in  §  391.27  for  motor  carriers  to  require 
their  drivers  to  prepare  and  furnish  a 
list  of  all  traffic  violations  during  the 
preceding  12  months  at  least  once  every 
year,  and  to  maintain  the  record  of 
violations  in  driver  qualification  files 
for  three  years,  are  unnecessary  and 
redundant.  Furthermore,  it  is  a  common 
practice  for  motor  carriers  or  their 
insurance  pronders  to  obtain  from  the 
State  licensing  agency  the  motor  vehicle 
records  on  each  of  their  drivers  once  or 
more  per  year,  although  this  is  not 
required.  The  FHWA  is  therefore 
proposing  to  delete  §  391.27  and  all 
related  qualification  and  recordkeeping 
requirements.  The  sections  to  be 
removed  or  amended  by  this  proposal 
include  §§  391.11(b)(8);  391.27; 
391.51(b)(4);  391.51(h)(3);  391.63(a)(4); 
391.67(a). 

Miscellaneous.  The  FHWA  is  also 
proposing  minor  technical  corrections 
to  §  391.51(b)(2)  and  §  391.51(g).  These 
corrections  will  bring  the  regulation  into 
conformance  with  organizational 
changes  of  the  regional  offices  of  the 
Federal  Highway  Administration,  and 


will  correctly  identify  the  new  title  of 
the  Regional  Director  of  Motor  Carriers. 

Drivers  operating  in  Hawaii.  The 
limited  exemption  in  §  391.69(a)  for 
drivers  operating  in  the  State  of  Hawaii 
is  obsolete.  Section  391.69(a)  states  that 
"drivers  who  will  reach  the  age  of  21  no 
later  than  April  1, 1976,  may  continue 
to  drive  within  the  State  of  Hawaii." 
Since  this  date  has  passed,  the  provi'sion 
should  be  removed. 

Part  392— Driving  of  Motor  Vehicles 

The  FHWA  has  identified  regulations 
within  part  392,  Driving  of  Motor 
Vehicles,  that  are  redundant  of  State 
and  local  laws.  The  regulations  in  part 
392  are  designed  to  reduce  Commercial 
Motor  Vehicle  accidents  by  requiring 
that  every  motor  vehicle  be  operated  in 
accordance  with  State  and  local  laws 
and  ordinances,  or  FHWA  regulations, 
whichever  imposes  the  higher  standard 
of  care.  The  driving  regulations  and 
rules  of  the  road  in  part  392  resemble 
traffic  laws  and  ordinances.  Basic  rules 
of  the  road  for  trucks  and  buses  are 
more  appropriately  monitored  and 
enforced  by  State  and  local  authorities 
under  their  own  laws  than  by  Federal 
regulators.  In  order  to  reduce 
duplication  of  enforcement 
requirements,  many  of  the  rules 
contained  in  part  392  should  be 
removed.  The  FHWA  is  proposing  to 
remove  the  sections  discussed  below: 
Section  392.9a  Corrective  lenses  to  be 

worn. 

The  FHWA  is  proposing  to  remove 
this  section  because  it  is  duplicated  bv 
State  driver  licensing  laws.  State  laws 
routinely  require  drivers  who  need 
glasses  or  contact  lenses  to  wear  them 
while  driving.  In  addition,  the 
requirement  that  wearers  of  contact 
lenses  carry-  an  extra  set  of  them  while 
driving  does  nothing  to  improve  safetv 
since  a  spare  lens  could  not  be  inserted 
before  bringing  the  vehicle  to  a  stop. 
Section  392.12  Drawbridges:  stopping  of 

buses. 
Section  392.18  slow  moving  vehicles: 

hazard  warning  signal  Pashers. 
Section  392.21  Stopped  vehicles  not  to 

interfere  with  other  traffic. 

The  FHWA  is  proposing  to  remove 
these  sections  because  they  are 
unenforceable  by  FHWA  field  staff  and 
are  more  appropriately  addressed  by 
State  and  local  ordinances.  In  most,  if 
not  all,  cases.  State  and  local  laws 
provide  that  drivers  are  required  to 
observe  traffic  signs.  State  and  local 
enforcement  officers  are  responsible  for 
maintaining  proper  traffic  fiow  and 
handling  slow  moving  and  stepped 
vehicles. 
Section  392.30  Lighted  lamps:  moving 

vehicles. 
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Section  392.31  Ughted  lamps;  stopped 

or  parked  vehicles. 
Section  392.32  Upper  and  lower  head- 
lamp beams. 

The  FHWA  is  proposing  to  remove 
these  sections  because  they  are 
duplicated  by  State  laws  and  can  only 
be  enforced  by  State  or  local  agencies. 
In  addition,  the  requirements  for 
lighting  devices  are  addressed  in  part 
393oftheFMCSRs. 

Section  392.40  All  accidents. 
Section  392.41  Striking  unattended 

vehicle. 

The  FHWA  is  proposing  to  remove 
these  two  sections  because  they 
duplicate  State  ordinances. 

Section  392.61  Driving  by  unauthorized 

person. 
Section  392.62  Bus  driver;  distraction. 
Section  392.65  Sleeper  berth;  transfer  to 

or  from. 
Section  392.69  Sleeper  berth, 

occupation. 

The  FHWA  is  proposing  to  remove 
§§  392.61  and  392.69  because  the 
FHWA  believes  that  these  situations 
should  be  governed  by  company  policy 
or  a  labor  management  agreement. 
Section  392.62  duplicates  State  and 
local  regulations  and  should  be 
removed.  Section  392.65  is  proposed  to 
be  removed  because  it  is  obsolete.  There 
are  very  few  truck  tractors  still  in  use 
that  require  entry  into  the  sleeper  berth 
from  outside  the  vehicle. 

Part  396 — Inspection,  Repair,  and 
Maintenance 

Part  396  places  the  responsibility 
upon  the  motor  carrier  to  insure  that  its 
vehicles  are  properly  maintained.  The 
FHWA  is  proposing  to  remove 
§  396.3(b)(4)  because  it  is  redundant. 
Section  396.3(b)(3)  already  requires 
motor  carriers  to  maintain  for  vehicles 
controlled  for  30  consecutive  days  or 
more  a  record  of  inspection,  repairs  and 
maintenance  indicating  their  date  and 
nature.  Since  the  lubrication  record 
required  by  §  396.3(b)(4)  is  a 
maintenance  record,  the  requirement  is 
duplicative  and  should  be  removed. 

Appendix  A  to  Subchapter  B 

Appendix  A  to  subchapter  B  includes 
all  interpretations  that  were  issued  by 
the  FHWA  up  to  the  publication  of  a 
collection  of  interpretations  on 
November  23, 1977  (42  FR  60078).  A 
new  compilation  of  interpretations  was 
recently  published  in  the  Federal 
Register  on  November  17, 1993  (58  FR 
60734).  Therefore,  appendix  A  is 
redundant  and  obsolete,  and  the  FHWA 
is  proposing  it  be  removed. 


Rulemalf  ing  Analyses  and  Notices 

All  coi  iments  received  before  the 
close  of  I  usiness  on  the  comment 
closing  dbte  indicated  above  will  be 
considered  and  will  be  available  for 
examinafion  in  the  docket  at  the  above 
address.  Comments  received  after  the 
commenj  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  t  le  comment  period.  In 
addition  ;o  late  comments,  the  FHWA 
will  also  :ontinue  to  file  relevant 
information  in  the  docket  as  it  becomes 
availableiafter  the  comment  closing 


interested  persons  should 
to  examine  the  docket  for  new 


date,  anc 
continue 
material. 

Executiv '  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulato  y  Policies  and  Procedures 

This  pi  oposed  rule  would  remove 
obsolete  md  redundant  regulations  from 
the  FMC$Rs.  The  FHWA  has 
determined  that  this  document  is  not  a 
significaat  regulatory  action  under 
Executivi  I  Order  12866  or  a  significant 
regulatio  i  under  the  regulatory  policies 
and  proc^ures  of  the  DOT.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal. 
Therefon  i,  a  full  regulatory  evaluation  is 
not  requi  red. 

Regulato  y  Flexibility  Act 


his 


In  convliance 
Flexibili 
FHWA 
proposal 
would  lessen 
small  anc 
FMCSRs 


written 

violation  i 

this 

this  actio  n 

economi( ; 

number 


This  adtion 
accordan  % 
criteria  cpntai 
12612, 
this  pro 
sufficien 
warrant 
Federaliin 


with  the  Regulatory 
Act  (5  U.S.C.  601-612),  the 
evaluated  the  effects  of  this 
on  small  entities.  This  action 
the  regulatory  burden  on 
large  entities  subject  to  the 
)y  removing  recordkeeping 
requirem  mts  associated  with  the 
ejcamination  and  record  of 
Based  on  the  evaluation  of 
proposal,  the  FHWA  certifies  that 
will  not  have  a  significant 
impact  on  a  substantial 
small  entities. 


(fi 


Executivi '  Order  12612  (Federalism 
Assessmi  nt) 


has  been  analyzed  in 
with  the  principles  and 

ned  in  Executive  Order 
it  has  been  determined  that 

rule  does  not  have 
federalism  implications  to 
preparation  of  a  full 
Assessment. 


.  ai  d 
pised 


tie 


Executivi  I  Order  12372 
(Intergov  ^mmental  Review) 

Cataloj  of  Federal  Domestic 
Assistani  e  Program  Number  20.217, 
Motor  Ca  rrier  Safety.  The  regulations 
impleme  iting  Executive  Order  12372 


JMI 


regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  rulemaking  action  does  not 
contain  a  collection  of  information 
requirement  for  purposes  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  and 
has  determined  that  this  action  would 
not  have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  391, 
392,  and  396 

Highway  safety.  Highways  and  roads. 
Motor  carriers,  and  Motor  vehicle  safety. 

Issued  on:  January  3, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  Code 
of  Federal  Regulations,  chapter  III, 
subchapter  B,  parts  391,  392,  396,  and 
appendices  A  and  C  to  subchapter  B  as 
set  forth  below: 

PART  391— QUALIFICATIONS  OF 
DRIVERS  [AMENDED] 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C. 
504  and  3102;  49  CFR  1.48. 

§391.11    [Amended] 

2.  Section  391.11  is  amended  by 
removing  paragraphs  (b)(8)  and  (b)(ll), 
and  redesignating  paragraphs  (b)(9),  (10) 
and  (12)  as  paragraphs  (b)(8),  (9)  and 
(10). 

§§  391 .27, 391 .35,  and  391 .37    [Removed 
and  Reserved] 

3.  Sections  391.27,  391.35,  and  391.37 
are  removed  and  reserved. 

§391.51    [Amended] 

4.  Section  391.51  is  amended  as 
follows: 

a.  In  paragraph  (b)(2),  by  removing 
"The  Regional  Federal  Highway 
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Administrator's  letter"  and  inserting  in 
lieu  thereof  the  words  "The  letter  from 
the  Regional  Director  of  Motor  Carriers"; 

b.  By  removing  paragraph  (b)(4)  and 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(4),  and  by  adding  the 
word  "and"  at  the  end  of  paragraph 
(b)(3); 

c  In  paragraph  (c)(4),  by  removing  "; 
and"  and  inserting  in  lieu  thereof  a 
period,  and  by  removing  paragraph 
(c)(5): 

d.  By  removing  paragraph  (d)(3)  and 
redesignating  paragraph  (d)(4)  as 
paragraph  (d)(3),  and  by  adding  the 
word  "and"  at  the  end  of  paragraph 
(d)(2); 

e.  In  paragraph  (g),  by  removing  the 
words  "Director,  Regional  Motor  Carrier 
Safety  Office"  and  "Directors  of 
Regional  Motor  Carrier  Safety  Offices" 
and  inserting  in  lieu  thereof  "Regional 
Director  of  Motor  Carriers"  and 
"Regional  Directors  of  Motor  Carriers", 
respectively;  and 

f.  By  removing  paragraph  (h)(3)  and 
redesignating  paragraph  {h)(4)  as 
paragraph  (h)(3). 

5.  Section  391.61  is  revised  to  read  as 
follows: 

§  391 .61    Drivers  virtio  were  regularly 
employed  before  January  1, 1971. 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment),  §  391.23 
(relating  to  investigations  and  inquiries), 
and  §  391.31  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  has  been  a 
regularly  employed  driver  (as  defined  in 
§  390.5  of  this  subchapter)  of  a  motor 
carrier  for  a  continuous  period  which 
began  before  January  1, 1971,  as  long  as 
he/she  continues  to  be  a  regularly 
employed  driver  of  that  motor  carrier. 
Such  a  driver  is  qualified  to  drive  a 
motor  vehicle  if  be/she  fulfills  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(8)  of  §391.11  (relating  to 
qualifications  of  drivers). 


§391.63    [Amended] 

6.  Section  391.63  is  amended  by 
removing  paragraph  (a)(4),  and 
paragraph  (a)(3)  is  amended  by 
removing  ";  or"  and  inserting  in  lieu 
thereof  a  period. 

7.  Section  391.67  is  revised  to  read  as 
follows: 

§  391 .67    Drtvers  of  articulated 
(combination)  farm  vehicles. 

The  following  rules  in  this  part  do  not 
apply  to  a  farm  vehicle  driver  (as 
defined  in  §  390.5)  who  is  18  years  of 
age  or  older  and  who  drives  an 
articulated  motor  vehicle: 

(a)  Paragraphs  (b)(1),  (b)(9),  and 
(b)(10)of§391.11  (relating  to  driver 
qualifications  in  general). 

(b)  Subpart  C  (relating  to  disclosure 
of,  investigation  into,  and  inquiries 
about  the  background,  character,  and 
driving  record  of,  drivers). 

(c)  Subpart  D  (relating  to  road  tests). 

(d)  So  much  of  §§  391.41  and  391.45 
as  require  a  driver  to  be  medically 
examined  and  to  have  a  medical 
examiner's  certificate  on  his  person 
before  January  1, 1973. 

(e)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

8.  Section  391.69  is  revised  to  read  as 
follows: 

§  391 .69    Orivafs  operating  In  Hawaii. 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment),  §  391.23 
(relating  to  investigations  and  inquiries), 
and  §  391.31  (relating  to  road  tests)  do 
not  apply  to  a  driver  who  has  been  a 
regularly  employed  driver  (as  defined  in 
§  390.5  of  this  subchapter)  of  a  motor 
carrier  for  a  continuous  period  which 
began  before  January  1, 1971,  as  long  as 
he/she  continues  to  be  a  regularly 
employed  driver  of  that  motor  carrier. 
Such  a  driver  is  qualified  to  drive  a 
motor  vehicle  if  he/she  fulfills  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(8)  of  §  391.11  (relating  to 
qualifications  of  drivers). 


§391.71    [Amended] 

9.  In  §  391.71  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  words  "and  §  391.35 
(relating  to  written  examination)"  and 
inserting  the  word  "and"  before  the 
reference  to  "§  391.31." 

PART  392— ORIVINQ  OF  MOTOR 
VEHICLES 

10.  The  authority  citation  for  part  392 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  app.  2505;  49  U.S.C 
3102;  49  CFR  1.48. 

§§  392.9a.  392.12. 392.18, 392.21, 392.30. 
392.31, 392.32, 392.40, 392.41, 302J1, 
392.62, 392.65,  and  392.69    [Removed  and 
Reserved] 

11.  Sections  3g2.9a,  392.12.  392.18, 
392.21,  392.30,  392.31, 392.32.  392.40, 
392.41,  392.61,  392.62,  392.65,  and 
392.69  are  removed  and  reserved. 

PART  396— INSPECTION,  REPAIR. 
AND  MAINTENANCE 

12.  The  authority  citation  for  part  396 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  2509;  49  U.S.C 
3102;  49  CFR  1.48. 

§396.3    [Amended] 

13.  Section  396.3  is  amended  by 
removing  paragraph  (b)(4)  and 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(4),  and  by  adding  the 
word  "and"  at  the  end  of  paragraph 
(b)(3). 

Appendices  A  and  0    [Removed  and 
Reserved] 

14.  In  chapter  HI,  suchapter  B, 
appendices  A  and  C  are  removed  and 
reserved. 

|FR  Doc.  94-444  Filed  1-7-94;  8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  oiles  or 
proposed  rules  ttiat  are  applicabie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerKy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxj  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program  for 
Children;  Program  Reimbursement  for 
1994 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP).  These  adjustments 
reflect  changes  iii  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governing  the  Program. 
EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  U.S.  Etepartment  of  Agriculture, 
Alexandria,  Virginia  22302,  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 
have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.559  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  (7  CFR  part  3015,  subpart  V, 
and  final  rule  related  notice  published 
at  48  FR  29114,  June  24, 1983). 

Definitions 

The  terms  used  in  this  Notice  shall 
have  the  meaning  ascribed  to  them  in 


the 

Food 

CFR 
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reg;  lations  governing  the  Summer 
S«  rvice  Program  for  Children  (7 
pa  1 225). 

Backgn  ttind 

Pursuant  to  section  13  of  the  National 
School  Lunch  Act  (42  U.S.C.  1761)  and 
the  regi  lations  governing  the  SFSP  (7 
CFR  pa  1 225),  notice  is  hereby  given  of 
adjustn  ents  in  Program  payments  for 
meals  s  srved  to  children  participating  in 
the  SFS  ?  during  the  1994  Program. 
Adjustii  lents  are  based  on  changes  in 
the  foo<  away  from  home  series  of  the 
Consun  er  Price  Index  for  All  Urban 
Consun  ers  for  the  period  November 
1992  th  ough  November  1993. 

The  r  ew  1994  reimbursement  rates  in 
dollars  u-e  as  follows: 


Maxivum  Per  Meal  Reimbursement 
Rates 


Operatin  j  Costs: 
Breikfast  .... 


Lun<  h  or  Supper  

Sup  )lement 

Adminisqative  Costs: 

meals  served  at  rural  or 
self-breparation  sites: 

Brej  kfast  

Lu™  h  or  Supper  

Sup  )lement 

b.  For  qieats  served  at  other  types 
of  sites: 

Bre^ast 

Lun<  h  or  Supper  

Supplement 


1.1600 

2.0825 

.5450 


.1075 
.1975 
.0525 


.0850 
.1650 
.0425 


The  t  )tal  amount  of  payments  to  State 
agencie ;  for  disbursement  to  Program 
sponsoi  s  will  be  based  upon  these 
Progran  i  reimbursement  rates  and  the 
numbei  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  before 
being  rounded-off  to  the  nearest  quarter- 
cent,  re  )resent  a  1.91  per  cent  increase 
during   993  (from  141.5  in  November 
1992  to  144.2  in  November  1993)  in  the 
food  av>>ay  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consun  ers,  published  by  the  Bureau  of 
Labor  S  atistics  of  the  Department  of 
Labor.  I  ecause  of  the  relatively  small 
adjustment,  the  Department  points  out 
that  several  of  the  new  administrative 
rates  an  i  identical  to  the  rates  in  effect 
for  the   993  Program. 

Autho  ity:  Sees.  9, 13  and  14,  National 
Sciiool  I  [inch  Act.  as  amended  (42  U.S.C. 
1758,  ITfl  and  1762a). 


Dated:  January  3, 1994. 

George  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

(PR  Doc.  94-478  Filed  1-7-94;  8:45  ami 
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Forest  Service 

Grand  Island  Advisory  Commission; 
Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Grand  Island  Advisory 
Commission  meeting. 

summary:  The  Grand  Island  Advisory 
Commission  will  meet  on  January  21, 
1994  at  8  a.m.  at  the  Comfort  Inn  on  M- 
28  East  in  Munising,  Michigan.  An 
agenda  for  the  one  day  meeting  will 
consist  of  a  final  planning  team  update, 
a  review  of  the  final  changes  to  the 
alternatives  and  a  discussion  by  the 
Advisory  Commission  on  the 
recommendation  to  the  Secretary 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  this  meeting  to 
Dennis  Jones,  Public  Service  Team 
Leader,  Hiawatha  National  Forest,  2727 
N.  Lincoln  Road,  Escanaba,  MI  49829, 
(906)  786-4062. 

Dated:  January  3, 1994. 
Deborah  Rebholz, 

Acting  Forest  Supervisor. 

[FR  Doc.  94-419  Filed  1-7-94;  8:45  am) 
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Rural  Electrification  Administration 

Municipal  Interest  Rates  for  First 
Quarter  of  1994 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  interest  rates  for  the 
first  quarter  of  1994. 

SUMMARY:  REA  hereby  announces  the 
interest  rates  for  municipal  rate  loans 
with  interest  rate  terms  beginning 
during  the  first  calendar  quarter  of  1994. 
DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  January  1, 
1994,  and  ending  March  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold,  Management  Analyst,  U.S. 
Department  of  Agriculture,  Rural 
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Electrification  Administration,  room 
2230-s,  14th  Street  &  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1500.  Telephone:  202-720-0736.  FAX: 
202-720-4120. 

SUPPt-EMCMTARY  INFORMATION:  On 
December  20. 1993.  at  58  FR  66260, 
REA  published  a  rule  establishing  a 
program  for  electric  loans  at  municipal 
interest  rates.  Pursuant  to  7  CFR  1714.5 
of  this  rule,  the  interest  rates  on  these 
municipal  rate  loans  are  based  on 
indexes  published  in  the  "Bond  Buyer" 
for  the  four  weeks  prior  to  the  first 
Friday  of  the  last  month  before  the 
beginning  of  the  quarter.  In  accordance 
with  7  CFR  1714.5,  the  interest  rates  are 
established  as  shown  in  the  following 
table  for  all  interest  rate  terms  that  begin 
at  any  time  during  the  first  calendar 
quarter  of  1994. 


Interest  rate  term  ends  in 
(year) 

Interest  rate 
(0.000  per- 
cent) 

2015  or  later  .. 
2014 _. 

5.375 

6.V5 
5  375 

2013 

2012 

2011  .„ _        . 

5.375 
6  375 

2010 

S.2S0 

2009 

2008 

2007 

2006 

«..M«..«..  —  M  »...•..». 

5.250 
5.250 
5.125 
5000 

2005 

2004 „ 

2003 „. 

2002 „ 

2001  

•■•■■■•••*•«■*•■•••■••».„, 

4.875 
4.750 
4.750 
4.625 
4500 

2000 _ 

1999 

1998 

•  ••  M  >••••■•■•*•••«•»•••  •« 

4.375 
4250 
4  125 

1997 ..     

3  875 

1996 

1995  „ 



3.625 
3.375 

Dated:  January  4, 1994. 
WaUy  Beyer. 
Administrator. 

IFR  Doc.  94-479  Filed  1-7-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  676] 

Tampa,  Florida;  Expansion  of  Foreign- 
Trade  Zone  79 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  8l8-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 
Expansion  of  Foreign-Trade  Zone  79, 
Tampa,  Florida. 


Whereas,  an  application  from  the  Qty 
of  Tampa,  Florida,  grantee  of  Foreign- 
Trade  Zone  No.  79,  for  authority  to 
expand  its  general-purpose  zone  in 
Tampa,  Florida,  within  the  Tampa 
Customs  port  of  entry,  was  filed  by  the 
Foreign-Trade  Zones  (FTZ)  Board  on 
April  20, 1992,  (Docket  12-92,  57  FTl 
19596,  5/7/92)  (Amendments:  58  FR 
31362.  6/2/93;  58  FR  36932.  7/9/93); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
as  amended,  subject  to  the  Act  and  the 
Board's  regulations,  including  %  400.28. 

Signed  at  Washington,  DC,  this  29th  day  of 
December  1993. 

Bari>ara  R.  StiffiBril. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Otairman,  Committee 
of  Alternates.  Fcxvign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  94-512  Filed  1-7-94;  8:45  am] 

BH.UNO  COOC  «810-0«-» 


[Order  No.  675] 

Maytag  Corp.,  Qalesburg,  Illinois; 
Application 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  IB, 
1934.  as  amended  (19  U.S.C  81a-81u), 
the  Foreigii-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 
Removal  of  Restriction,  Maytag  Corp., 
(Household  Refrigerators),  Subzone 
133 A,  Gelesburg,  Illinois. 

Whereas,  pursuant  to  §  400.32(b)(1)  of 
the  Board's  regulations,  the  Maytag 
Corporation,  operator  of  FTZ  Subzone 
133A  in  Galesbui<g,  Illinois  (Maytag 
refrigerator  manufacturing  plant),  has 
requested  removal  of  Restriction  #2  of 
Board  Order  448  (filed  6  4  03  as 
A(32bl)-2-93;  Doc.  61-93  was  assigned 
12-10-93); 

Whereas,  Board  Order  448  (54  FR 
47246;  11-13-89)  approving  Subzone 
133 A  included  Restriction  #2  requiring 
the  election  of  privileged  foreign  status 
on  foreign  compressors  (the  restriction 
was  temporarily  suspended  until  12- 
31-93,  Board  Order  485,  55  FR  37341, 
9-11-90); 


Whereas,  pursuant  to  §  400.32(b)(1), 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  decisions  relating  to  changes  in 
manufacturing/processing  activity 
within  existing  zones  in  situations 
where  the  proposed  activity  is  similar  to 
that  recently  approved  by  the  Board; 
and, 

Whereas,  the  FTZ  Staff  reviewed  the 
proposal,  pursuant  to  said  provision  and 
found  that  there  is  no  longer  a  reason  for 
the  restriction,  and  the  Executive 
Secretary  concurs  in  the  staff  report 
recommending  approval; 

Now,  therefore,  the  Acting  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board's  regulations,  including  §  400.28. 

Signed  at  Washington,  DC,  thi«  23rd  day  of 
December  1993. 
Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest:  J 

John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
(FR  Doc.  94-510  Filed  1-7-94;  8:45  am] 
WLUNO  coot  )61«-0C-» 


[Order  No.  674] 

Boone  County,  Kentucky;  Expansion 
of  Foreign-Trade  Zone  47 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 
Expansion  of  foreign-trade  zone  47, 
Boone  County,  Kentucky. 

Whereas,  an  application  from  the 
Greater  Cincinnati  Foreign-Trade  Zone, 
Inc..  grantee  of  Foreign-Trade  Zone  No. 
47,  for  authority  to  reorganize  and 
expand  its  general-purpose  zone  in 
Boone  County,  Kentucicy,  within  the 
Cincinnati  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  November  12, 1992  (Docket 
34-92.  57  FR  54568. 11/19/92); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 
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The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC.  this  23rd  day  of 
December  1993. 
BartMra  R.  Stafibrd, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest:  , 

John  J.  Da  Ponle,  Jr., 
Executive  Secretary. 
IFR  Doc.  94-509  Filed  1-7-94;  8:45  am) 
BILUNQ  CODE  3610-OS-P 


[OrderNo.  67q 

American  Food  Service  Corp., 
Pennsylvania;  Application 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 
Expansion  of  foreign-trade  zone  35  and 
approval  of  export  processing  activity 
(beef  products),  Philadelphia, 
Pennsylvania  area. 

Whereas,  an  application  from  the 
Philadelphia  Regional  Port  Authority, 
grantee  of  Foreign-Trade  Zone  No.  35 
(Philadelphia,  Pennsylvania  area),  for 
authority  to  expand  its  general-purpose 
zone  to  include  a  site  in  King  of  Prussia, 
Pennsylvania,  adjacent  to  the 
Philadelphia  Customs  port  of  entry,  and 
for  authority  on  behalf  of  American 
Foodservice  Corporation  (AFSC)  to 
conduct  activity  within  FTZ  35 
involving  the  processing  of  beef 
products  for  export,  was  filed  by  the 
Foreign-Trade  Zones  (FTZ)  Board  on 
June  21. 1993.  (Docket  26-93.  58  FR 
35428,  7/1/93): 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board,  in  consultation 
with  the  U.S.  Department  of 
Agriculture,  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  of  the  expansion  and  the  beef 
processing  activity  for  export  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  for  said  expansion 
and  for  said  processing  activity  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  §400.28, 
and  further  subject  to  the  following 
restrictions: 


9,  No.  6  /  Monday,  January  10,  1994  /  Notices 
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1.  AI SC  shall  reexport  all  beef 
admitt(  d  to  the  zone  in  foreign  status 
(19  CFl  i  146.41  and  146.42);  and, 

2.  Al  SC  shall  comply  with  all  meat 
inspecl  ion  requirements  of  the  U.S. 
Depart!  nent  of  Agriculture's  Food  Safety 
and  Ins  pection  Service. 

Signe  1  at  Washington.  DC.  this  29th  day  of 
Decembpr  1993. 

Bari>ara  R.  Stafford, 

Acting  J  ssistant  Secretary  of  Commerce  for 
Import  J  idministration.  Chairman,  Committee 
ofAlten  lates  Foreign-Trade  Zones  Board. 

Attest ; 
John  J.  I  la  Ponte,  Jr.. 
Executi\  e  Secretary. 
(PR  Doc  94-507  Filed  1-7-94;  8:45  am] 
WLUNG  (  ODE  U10-OS-P 


[Order  f  lo.  679] 

Smlttil4line  Beecham  Pliarmaceuticals 
Co.,  Ci  Ira,  Puerto  Rico;  Application 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  hdopts  the  following  Order: 
Grant  oif  authority  for  subzone  status, 
Smithl^line  Beecham  Pharmaceuticals 
Co.,  (PI  armaceutical  Products),  Cidra, 
Puerto  lico. 

Whei  eas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment  *  •  *  of 
foreign*trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-8lU)  (the  Act),  the  Foreign-Trade 
Zones  $oard  (the  Board)  is  authorized  to 
grant  td  qualified  corporations  the 
privilej  e  of  establishing  foreign-trade 
zones  i  i  or  adjacent  to  U.S.  Customs 
ports  0  entry; 

Whei  eas,  the  Board's  regulations  (15 
CFR  Pa  rt  400)  provide  for  the 
establij  hment  of  special-purpose 
subzon  3S  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whei  eas,  an  application  from  the 
Puerto  lico  Commercial  and  Farm 
Credit  i  nd  Development  Corporation, 
grantee  of  Foreign-Trade  Zone  61  (San 
Juan,  P  lerto  Rico),  for  authority  to 
establis  h  a  special-purpose  subzone  at 
the  pha  rmaceutical  manufacturing  plant 
of  Smit  iKline  Beecham 
Pharmaceuticals  Company,  located  in 
Cidra,  Puerto  Rico,  was  filed  by  the 
Board  ( n  January  15, 1993,  and  notice 
invitin;  public  comment  was  given  in 
the  Fe<  Bral  Register  (FTZ  Docket  1-93, 
58  FR  7  529,  2-8-93);  and, 

Whei  eas,  the  Board  has  found  that  the 
require  nents  of  the  Act  and  Board's 
regulat  ons  are  satisfied,  and  that 
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approval  of  the  application  is  in  the 
public  interest: 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  6lC)  at  the 
SmithKline  Beecham  Pharmaceuticals 
Company  plant  in  Cidra,  Puerto  Rico,  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  29th  day  of 
December  1993. 

Baiiwra  R.  Stafibrd 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 
IFR  Doc.  94-508  Filed  1-7-94;  8:45  am) 
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[Order  No.  677] 

Sterling  Pharmaceuticals  Inc., 
Barceloneta,  Puerto  Rico;  Application 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 
Grant  of  Authority  for  subzone  status. 
Sterling  Pharmaceuticals  Inc., 
(Pharmaceutical  Products),  Barceloneta, 
Puerto  Rico. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for      ^ 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Puerto  Rico  Commercial  and  Farm 
Credit  and  Development  Corporation, 
grantee  of  Foreign-Trade  Zone  61  (San 
Juan,  Puerto  Rico),  for  authority  to 
establish  a  special-purpose  subzone  at 
the  pharmaceutical  products 
manufacturing  plant  of  Sterling 
Pharmaceuticals  Inc.,  located  in 
Barceloneta,  Puerto  Rico,  was  filed  by 
the  Board  on  May  12. 1993,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  1-8- 


93,  58  FR  29192, 5-19-93) 
(Amendment:  58  FR  36933.  7-9-93); 
and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application,  as 
amended,  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  6 IB)  at  the  Sterling 
Pharmaceuticals  Inc.,  plant  in 
Barceloneta,  Puerto  Rico,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington.  DC,  this  23rd  day  of 
December  1993. 

Barbara  R.  Stafford 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
)olin  J.  Da  Ponte.  Jr.. 
Executive  Secretary. 
IFR  Doc.  94-513  Filed  1-7-94;  8:45  ami 
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International  Trade  Administration 

[A-688-807] 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews;  Industrial 
Belts  and  Components  and  Parts 
Thereof,  Whether  Cured  or  Uncured, 
From  Japan 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

summary:  On  November  4, 1993,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  order  on 
industrial  belts  and  components  thereof, 
whether  cured  or  uncured  (industrial 
belts),  from  Japan.  These  reviews  cover 
one  manufacturer/exporter  and  the 
periods  June  1, 1991  through  May  31, 
1992  and  June  1, 1992  through  May  31, 
1993. 

We  gave  interested  parties  the 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  not  changed  the  margins  from 
those  presented  in  our  preliminary 
results. 

EFFECTIVE  DATE:  January  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Vannatta  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 


International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  4, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  58839)  the  preliminary  results  of  its 
1991-92  and  1992-93  administrative 
reviews  of  the  antidumping  duty  order 
on  industrial  belts  from  Japan  (June  14. 
1989,  54  FR  25314,  amended  August  4, 
1989,  54  FR  32104).  The  Department  has 
now  completed  these  reviews  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  frtjm  Japan.  These 

Sroducts  include  V-belts,  synchronous 
elts,  and  other  industrial  belts,  in  part 
or  wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e..  closed  loops) 
belts,  or  in  belting  in  lengths  or  links. 
These  reviews  exclude  conveyor  belts 
and  automotive  belts,  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  and  lift  trucks. 

During  the  periods  of  review  the 
merchandise  was  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheadings,  3926.90.55,  3926.90.56, 
3926.90.57,  3926.90.59,  3926.90.60. 

4010.10.10,  4010.10.50,  4010.91.11. 
4010.91.15,  4010.91.19,  4010.91.50, 

4010.99.11,  4010.99.15,  4010.99.19, 
4010.99.50,  5910.00.10  5910.00.90,  and 
7326.20.00.  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

These  reviews  cover  one  Japanese 
manufacturer  and  exporter  of  industrial 
belts  to  the  United  States,  Mitsuboshi 
Belting  Limited  (MBL),  and  the  periods 
June  1, 1991  through  May  31, 1992,  and 
June  1, 1992  through  May  31, 1993. 

Analysis  of  the  Comments  Received 

The  Department  gave  interested 
parties  the  opportunity  to  comment  on 
the  preliminary  results  of  these 
administrative  reviews.  We  received  a 
case  brief  from  MBL,  and  a  rebuttal  brief 
from  the  petitioner.  Gates  Rubber 
Company.  We  did  not  receive  a  request 
for  a  hearing. 

Comment:  MBL  acknowledges  that 
the  Department's  resort  to  best 


information  available  (BIA)  is 
authorized  under  section  776(c)  of  the 
Tariff  Act,  since  MBL  did  not  respond 
to  the  Department's  questionnaire. 

MBL  argues,  however,  that  the 
Department  should  use  information 
obtained  in  the  first  administrative 
review  (1989-90)  as  BIA  instead  of  the 
rate  &t)m  the  original  less-than-fair- 
value  (LTFV)  investigation.  MBL  • 
contends  that  the  Department  is 
required  to  consider  the  most  recent 
information  available  in  deciding  upon 
a  BL\  rate.  According  to  MBL,  the 
information  provided  by  the  respondent 
in  the  first  administrative  review  is  the 
most  probative  evidence  of  the  current 
margin  because  the  LTFV  margin  was 
based  solely  on  information  provided  by 
the  petitioner  for  the  period  October 
1986  through  March  1988. 

Furthermore,  MBL  argues  that  it  could 
not  make  an  informed  decision  to  reply 
to  the  questionnaires.  MBL  claims  that 
since  the  Department  has  not  completed 
the  1990-91  review  before  distributing 
questionnaires  for  the  1991-92  and 
1992-93  reviews,  the  Department 
cannot  infer  that  MBL  would  have 
responded  to  these  questionnaires  if  it 
believed  the  margins  for  the  1991-92 
and  1992-93  reviews  would  be  lower. 
Therefore,  MBL  claims  that  the 
Department's  conduct  in  this  case  is 
punitive. 

Finally,  MBL  points  out  that  the 
International  Trade  Commission's 
affirmative  injury  determination  is  being 
appealed  at  the  Court  of  Appeals  for  the 
Federal  Qrcuit  (CAFC).  MBL  urges  the 
Department  not  to  assess  antidumping 
duties  and  order  liquidation  of  their 
entries  in  a  review  where  the  validity  of 
the  underlying  order  is  in  question. 

Gates  argues  that  the  Department 
should  not  change  its  preliminary 
decision  to  resort  to  the  LTFV  margin 
from  the  original  investigation  as  BIA. 
Gates  states  that  MBL  has  provided  no 
authority  for  the  proposition  that  the 
Department  should  use  as  BIA  the 
margin  from  the  preliminary  results  in 
the  1989-90  administrative  review. 
Gates  contends  that  knowledge  of 
results  of  prior  reviews  is  irrelevant. 
Gates  submits  that  MBL  knew  it  might 
receive  the  highest  rate,  and  that  it 
would  have  submitted  information 
proving  lower  margins  if  it  could. 
Finally,  Gates  asserts  that  there  is  no 
justification  for  delaying  completion  of 
the  reviews. 

Departmei}t's  Position:  Section  776(c) 
of  the  Tariff  Act  requires  us  to  use  BIA 
"whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
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investigation. "  In  deciding  what  to  use 
as  BIA,  the  Department's  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  refuses  to 
provide  information  requested  (19  CFR 
353.37(b)).  MBL's  contention  that  the 
Department  should  use  the  information 
obtained  in  the  1989-90  administrative 
review  is  contrary  to  Department  policy. 
When  a  respondent  refuses  to  cooperate 
with  the  Department,  it  is  our  policy  to 
assign  as  a  dumping  margin  to  that 
respondent,  as  BIA,  the  higher  of:  (l) 
The  highest  rate  found  for  any  firm  in 
the  original  LTFV  investigation  or 
previous  administrative  review,  or  (2) 
the  highest  rate  found  in  the  current 
review  (Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts' 
Thereof  From  France  et  al.  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews,  57  FR  28360;  28379  (June  24. 
1992)).  The  Department's  methodoloar 
for  assigning  BIA  has  been  upheld  by 
the  CAFC  (see  AUied-Signal  Aerospace 
Co.  V.  United  States.  996  F.2d  1185 
(Fed.  Cir.  1993),  Krupp  StablAG  et  al. 
V.  United  States,  822  F.  Supp.  789  (CTT 
1993)).  Because  MBI.  refused  to  respond 
to  the  Department's  questionnaire,  it 
was  reasonable  for  the  Department  to 
assign  to  MBL,  as  BIA,  a  rate  of  93.16 
percent,  the  highest  rate  found  for  any 
firm  in  the  original  LTFV  investigation. 
Furthermore,  because  the  law  does  not 
provide  for  extensions  of  deadlines 
pending  the  outcome  of  court  decisions 
in  other  proceedings,  we  have  not 
delayed  our  final  results. 

Final  Results  of  the  Reriew 

As  a  result  of  these  administrative 
reviews,  the  Department  determines  that 
a  dumping  margin  of  93.16  percent 
exists  for  MBL  for  the  periods  June  1, 

1991  through  May  31, 1992  and  June  1, 

1992  through  May  31, 1993. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  the 
subject  merdiandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act: 

(1)  For  subject  men:handise  exported 
by  Mitsuboshi  Belting  Ltd.,  a  cash 
deposit  of  93.16  percent: 

(2)  For  subject  merchandise  exported 
by  manufactiuers  not  covered  in  these 
reviews  but  covered  in  previous  reviews 
or  in  the  original  LTFV  investigation,  a 


ifai  ;t 


If  he( 


manu 
company 

(3) 
covered 
or  the 
the 
rate  wil 
most 
of  the 


Federal  Register  /  Vol.  59,  No.  6  /  Monday,  January  10,  1994  /  Notices 


1375 


cash  de  >osit  based  on  the  most  recently 
publish  sd  rate  in  a  final  result  or 
determination  for  which  the 

urer  or  exporter  received  a 

specific  rate; 

exporter  is  not  a  firm 
in  these  reviews,  a  prior  review, 
o  iginal  LTFV  investigation,  but 
manjufacturer  is,  the  cash  deposit 
be  the  rate  established  for  the 
redent  period  for  the  manufacturer 
n  erchandise;  and 


(4)  If  teither  the  exporter  nor  the 
manufaeturer  is  a  firm  covered  in  these 
or  any  orevious  reviews  conducted  by 
the  DieMrtment,  the  cash  deposit  rate 
will  be  43.16  percent,  the  "all  other" 
rate  est^lished  in  the  LTFV 
investigktion,  as  discussed  below. 

On  Ivtty  25. 1993,  the  Court  of 
International  Trade  (CTT)  in  Floral 
Trade  Opuncil  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  (Corporation 
and  the'Tonington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  anj"all  others"  rate  is  established 
for  a  company  it  can  only  be  changed 
throughjan  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropi^ate  to  reinstate  the  "all  others" 
rate  froA^the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  as  a  result  of  litigation)  in 
proceecUngs  governed  by  antidumping 
duty  orders. 

This  aotice  also  serves  as  a  final 
remind^  to  importers  of  their 
respons  bility  under  19  CFR  353.26  to 
file  a  ce  tificate  regarding  the 
reimbui  ;ement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  jo  comply  with  this  requirement 
could  rasult  in  the  Secretary's 
presumption  that  reimlTursement  of 
antidurQping  duties  occurred  and  the 
subseqiient  assessment  of  double 
antidumping  duties. 

This  notice  also  serVfes  as  a  reminder   " 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosqd  under  APO  in  accordance 
with  19JCFR  353.34(d).  Timely  written 
notificaiion  of  the  rettim/destruction  of 
APO  materials  or  conversion  to  jiididal 
protective  order  is  herdiy  requested. 
Failure  to  comply  with  the  regulations 
and  the  lerms  of  an  APO  is  a 
sanctioi  able  violation. 

Thes«  administrative  reviews  and  this 
notice  a  "e  in  accordance  with  section 
751(a)(1 )  of  the  Tariff  Act  (19  U.S.C. 
1675(a)  1))  and  19  CFR  353.22. 


JMI 


Dated:  December  23, 1993. 
Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-516  Filed  1-7-94;  8:45  ami 

BILUNG  CODE  3S10-OS-M 

[A-688-703] 

Certain  Intemal-Connbustion  Industrial 
Forkiift  Trucks  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  January  28. 1992.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  1989-90 
administrative  review  of  the 
antidumping  duty  order  on  certain 
internal-combustion,  industrial  forkiift 
trucks  from  Japan.  The  review  covers 
two  manufacturers/exporters  of  this 
merchandise  to  the  United  States  during 
the  period  June  1, 1989  through  May  31. 
1990. 

The  Department  gave  interested 
parties  the  opportunity  to  comment  on 
the  preliminary  results.  Based  on  the 
analysis  of  the  comments  received,  the 
Department  adjusted  the  margins  for 
both  companies. 

EFFECTIVE  DATE:  January  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Marchal  or  Michael  Rill.  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone  (202)  377-3813. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  28, 1992.  the  Department 
of  Commerce  (the  Department) 
published  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  (June  7. 1988, 
53  FR  20882)  on  certain  internal- 
combustion,  industrial  forkiift  trucks 
from  Japan  in  the  Federal  Register  (57 
FR  3164).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  (A  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  internal-combustion,  | 

industrial  forkiift  trucks,  with  lifting 
capacity  of  2,000  to  15,000  pounds.  The 
products  covered  by  this  review  are 


i 


further  described  as  follows:  Assembled, 
not  assembled,  and  less  than  complete, 
finished  and  not  finished,  operator- 
riding  forkiift  trucks  powered  by 
gasoline,  propane,  or  diesel  fuel 
internal-combustion  engines  of  off-the- 
highway  types  used  in  factories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing,  or 
handling  of  articles.  Less  than  complete 
forkiift  trucks  are  defined  as  imports 
which  include  a  frame  by  itself  or  a 
frame  assembled  with  one  or  more 
component  parts.  Component  parts  of 
the  subject  forkiift  trucks  which  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order.  During  the  review  period 
such  merchandise  was  classifiable 
under  item  numbers  692.4025, 
692.4030.  and  692.4070  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  The  merchandise 
is  currently  classifiable  under  the 
Harmonized  Tariff  System  (HTS)  item 
numbers  8427.20.00-0,  8427.90.00-0, 
and  8431.20.00-0.  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

The  review  covers  sales  made  by 
Toyota  Motor  Corporation  (Toyota)  and 
Toyo  Umpanki  Company,  Limited 
(TCM)  during  the  period  from  June  1, 
1989  through  May  31,  1990. 

Such  or  Similar  Comparisons 

For  all  respondent  companies, 
pursuant  to  section  771(16)  of  the  Tariff 
Act,  the  Department  established 
categories  of  "such  or  similar" 
merchandise  on  the  basis  of  load 
(lifting)  capacity  of  the  forkiift  as 
imported.  Within  these  categories,  the 
product  comparisons  were  based  on  six 
primary  characteristics,  to  which  points 
were  assigned  to  indicate  their  relative 
importance.  These  characteristics  and 
their  point  totals  are  as  follows:  Tire 
type,  6  points;  upright  style,  5  points; 
engine  type,  4  points;  transmission  type, 
3  points;  maximum  forkiift  height,  2 
points;  and  engine  size,  1  point.  The 
sum  of  these  numbers,  the  "SSM  Index 
Number",  was  used  to  match  U.S.  and 
home  market  (HM)  sales.  We  considered 
models  that  both  summed  to  21  points 
as  identical.  Where  there  were  no 
identical  products  sold  in  the  home 
market,  the  Department  selected  the 
most  similar  product  on  the  basis  of  the 
point  totals  resulting  from  the  six 
characteristics  listed  above. 

Data  Changes  Included  in  the  Final " 
Results  of  Review 

We  found  that  in  TCM's  purchase 
price  (PP)  sales  analysis,  we  did  not 
include  in  the  credit  expense 


calculation  the  time  between  shipment 
from  Japan  and  subsequent  shipment  to 
the  customer  by  TCM's  U.S.  suDsidiary. 
Therefore,  for  the  final  results,  we 
included  these  expenses. 

Analysis  of  Comments  Received 

The  Department  gave  interested 
parties  the  opportunity  to  comment  on 
the  preliminary  results.  At  the  request  of 
the  petitioners,  (Hyster-Yale  Company, 
Independent  Lift  Truck  Builders  Union, 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union,  Allied  Industrial  Workers  of 
America  (AFL-QO),  and  United  Shop 
and  Service  Employees)  and  one 
respondent,  a  hearing  was  held  on 
March  19, 1992.  Case  and  rebuttal  briefs 
were  received  from  petitioners,  Toyota, 
and  TCM. 

General  Comments 

Comment  1 :  Petitioners  contend  that 
the  Department  should  ruji  its  sales 
below  cost  of  production  (COP)  test  on 
comparison  models  only,  not  on  entire 
such  or  similar  categories.  Petitioners 
argue  that  forklifts  are  not  a  fungible 
product,  but  are  instead  similar  to  "job 
order"  products  such  as  mechanical 
transfer  presses,  offshore  oil  platforms. 
and  large  power  transformers. 
Petitioners  assert  that  the  unique  nature 
of  each  product  means  that  there  is 
often  just  one  HM  sale  that  is 
comparable  to  the  U.S.  sale,  and  that  if 
the  single  HM  sale  is  sold  below  COP. 
there  likely  will  be  no  dumping  margin. 
Petitioners  state  that  this  case  is 
distinguishable  from  other  dumping 
cases  (e.g.,  agricultural,  chemical,  or 
metals  cases)  because  relatively  few  HM 
sales  are  weight-averaged.  Petitioners 
accordingly  argue  that  the  Department 
should  conduct  the  sales  below  COP  test 
on  the  concordance  tape  containing 
comparison  models  only,  not  on  the 
imiverse  of  HM  sales. 

TCM  argues  that,  because  forkiift 
trucks  are  not  custom-built  products, 
the  Department  correctly  applied  the 
COP  test.  TCM  further  states  that  the 
Department  should  maintain  its  policy 
of  conducting  the  COP  test  on  each  load 
capacity  category. 

Department's  Position:  We  agree  with 
petitioners.  In  accordance  with  our 
standard  policy,  we  have  revised  the 
sales  below  COP  test  so  that  the  test  is 
conducted  on  a  model-specific  basis 
instead  of  on  a  such-or-similar  category 
basis. 

Comment  2:  Petitioners  state  that  the 
Department  should  revise  its  model 
match  methodology  because  it  gives 
insufficient  weight  to  tire  type  and, 
therefore,  results  in  more  matches  of 
merchandise,  but  not  in  matches  that 


are  the  most  similar.  Petitioners  contend 
that  tire  type  is  a  crucial  attribute  of  a 
forkiift  truck  because  the  tire  type 
determines  the  construction  of  the  frame 
of  the  truck,  which  the  Department 
found  to  be  the  "identifying  feature  and 
principal  component  of  the  product"  in 
the  final  determination  in  this  case 
(Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Internal 
Combustion  Industrial  Forkiift  Trucks 
from  Japan  (Forklifts  LTFV),  53  FR 
12552  (April  15, 1988)). 

Petitioners  suggest  three  alternative 
methods  for  the  such  or  similar 
comparisons  and  tire  type  matching. 
First,  petitioners  recommend  that  the 
Department  return  to  the  original  less 
than  fair  value  matching  methodology. 
Second,  petitioners  propose  increasing 
the  weight  for  tire  type  from  six  to  ten 
points.  Finally,  petitioners  state  that 
matches  with  less  than  fifteen  points  do 
not  constitute  similar  merchandise 
because  the  predominant  features  of  the 
HM  merchandise  would  be  substantially 
different  from  the  U.S.  truck;  petitioners 
argue  that  the  Department  should 
therefore  omit  all  HM  sales  with  less 
than  fifteen  points. 

TCM  notes  that  the  Department's 
current  model  match  methodology  was 
revised  in  order  to  improve  the  model 
match  process.  TCM  and  Toyota  argue 
that  the  Department's  matching 
methodology,  which  gives  tire  type  the 
highest  weight,  establishes  tire  type  as 
the  most  important  criterion.  Toyota 
contends  that  petitioners'  assertion  that 
forkiift  trucks  cannot  be  similar  unless 
they  have  an  SSM  index  number  of 
fifteen  is  unreasonable.  This  cut-off 
would  eliminate  matches  of  trucks  that 
are  "identical  in  every 
respect  •  •  •  except  upright  style  and 
its  related  maximum  fork  height." 
Respondents  further  argue  that  the 
Department's  twenty  percent  difference 
in  merchandise  test  already  eliminates 
dissimilar  models,  and  that  the  cut-off 
suggested  by  petitioners  would  merely 
result  in  a  greater  number  of  unmatched 
sales. 

Department's  Position:  We  agree  with 
respondents.  During  the  first 
administrative  review,  we  refined  the 
model  match  methodology  used  in  the 
less-than-fair-value  (LTFV) 
investigation.  We  are  employing  this 
same  model  match  methodology  for 
these  final  results.  One  such 
improvement  was  the  use  of  a  point- 
weighting  scheme,  which  increased  the 
precision  and  simplified  the  reporting 
requirements.  Of  the  six  model  match 
elements,  we  attach  the  most  weight  to 
tire  type.  Petitioners  did  not  provide 
evidence  to  support  their  claim  that  the 
points  accorded  to  tire  type  should  be 
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increased  from  six  to  ten,  or  that 
dissimilar  models  were  matched  as  the 
result  of  a  flaw  in  our  methodology.  For 
further  discussion  of  our  model  match 
methodology  see  Comment  80,  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (ForWlifls  I),  (57  FR  3167, 
January  28,  IQQZ). 

Comment  3:  Petitioners'  claim  that  the 
Department's  adjustment  for  the 
consumption  tax  forgiven  upran 
exportation  of  forklift  trucks  to  the 
United  States  is  erroneous  in  several 
respects.  Petitioners  state  that  the  Court 
of  International  Trade  (OT)  has  held 
that  taxes  on  sales  in  the  HM  must  be 
passed  through  to  the  customer  before 
an  upward  adjustment  of  an  imputed 
tax  can  be  made  to  United  States  price 
(USP),  and  cite  Zenith  Electronics  Corp. 
V.  United  States,  755  F.  Supp.  397  (CTT 
1990)  [Zenith  D,  Daewoo  Electronics 
Co.,  V.  United  States,  712  F.  Supp.  931 
(OT  1989)  {Daewoo),  and  Zenith 
Electronics  Corp.  v.  United  States,  633 
F.  Supp.  1382  (CIT  1988)  [Zenith  II)  in 
support  of  this  proposition.  Petitioners 
contend  that  no  adjustment  is  warranted 
in  this  case,  since  neither  Toyota  nor 
TCM  claimed  or  proved  that  the 
consumption  tax  imposed  on  HM  sales 
is  passed  through  to  the  customers  in 
Japan. 

Petitioners  further  argue  that  the 
Department  improperly  made  an 
adjustment  to  foreign  market  value 
(FMV)  to  eliminate  the  absolute 
difference  between  the  amount  of  tax  in 
the  two  markets  by  adding  to  FMV  the 
amount  of  the  consumption  tax  imputed 
to  the  U.S.  sale.  Petitioners  state  that  it 
is  improper  for  the  Department  to  make 
such  an  adjustment  in  the  interest  of 
achieving  tax  neutrality. 

Toyota  argues  that  petitioners* 
arguments  disregard  the  Department's 
policy  and  practice  with  respect  to 
adjustments  to  FMV  and  USP  for  the 
Japanese  consumption  tax.  Toyota  cites 
the  Department's  disagreement  with  the 
err  decisions  cited  by  petitioners. 
Toyota  asserts  that  it  is  the  Department's 
long-standing  practice  not  to  attempt  to 
measure  the  amount  of  tax  passed 
through  to  customers  in  the  HM.  Under 
the  Department's  interpretation,  section 
772(d)(1)(C)  of  the  Tariff  Act  does  not 
require  the  Department  to  measure  the 
incidence  of  tax  in  an  economic  sense. 
Rather,  according  to  Toyota,  the  full 
adjustment  for  consumption  tax  is 
necessary  to  make  an  appropriate 
comparison  between  USP  and  FMV. 
Toyota  states  that  in  determinations 
involving  HM  taxes,  the  Dejjartment  has 
repeated  that  it  has  hot  had  an 
opportunity  to  appeal  the  issue  on  the 


merits.  Until  such  time  as  the  issue  is 
finally  resflved  on  appeal,  the 
Department  should  maintain  its  long- 
standing practice. 

TCM  ai^  ues  that  the  Department's 
consumptj  on  tax  adjustment  is  proper 
and  accorc  s  with  the  law,  regulations 
and  long-standing  practice. 

Departnient's  Position:  On  October  7, 
1993,  the  tiJnited  States  Court  of 
Intematioi  al  Trade  (CIT),  in  Federal- 
Mogul  Cor  J.  and  The  Tonington  Co.  v. 
United  Stc  tes.  Slip  Op.  93-194  (CIT, 
October  7, 1993).  rejected  the 
Departmei  t's  methodology  for 
calculatini  an  addition  to  USP  under 
section  77  :(d)(l)(C)  of  the  Tariff  Act  to 
account  fo  •  taxes  that  the  exporting 
country  w  >uld  have  assessed  on  the 
merchand  se  had  it  been  sold  in  the 
home  mar  :et.  The  CIT  held  that  the 
addition  t(  USP  under  section 
772(d)(l)(( :)  of  the  Tariff  Act  should  be 
the  result  ( if  applying  the  foreign  market 
tax  rate  to  iie  price  of  the  United  States 
merchand  se  at  the  same  point  in  the 
chain  of  c<  mmerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sal  !S.  Federal-Mogul,  Slip  Op. 
93-194  at  12. 

The  Dep  artment  has  changed  its 
methodolc  gy  in  accordance  with  the 
Federal-M  ^gul  decisions.  The 
Department  will  add  to  USP  the  result 
of  multiplying  the  foreign  market  tax 
rate  by  the  price  of  the  United  States 
merchand  se  at  the  same  point  in  the 
chain  of  c«  mmerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales.  The  Department  will  also 
adjust  the  JSP  tax  adjustment  and  the 
amount  of  tax  included  in  FMV.  These 
adjustmen  :s  will  deduct  the  portions  of 
the  foreign  market  tax  and  the  USP  tax 
adjustment  that  are  the  result  of 
expenses  t  lat  are  included  in  the 
foreign  ma  rket  price  used  to  calculate 
foreign  mi  rket  tax  and  are  included  in 
the  Unitec  States  merchandise  price 
used  to  ca  culate  the  USP  tax 
adjustmen :  and  that  are  later  deducted 
to  calculat  i  FMV  and  USP.  These 
adjustmen  ts  to  the  amount  of  the  foreign 
market  ta^i  and  the  USP  tax  adjustment 
are  necessary  to  prevent  our  new 
methodolc  gy  for  calculating  the  USP  tax 
adjustmen  t  from  creating  antidumping 
duty  marg  ns  where  no  margins  would 
exist  if  no  taxes  were  levied  upon 
foreign  mj  rket  sales. 

This  ma  "gin  creation  effect  is  due  to 
the  fact  th  it  the  bases  for  calculating 
both  the  ai  nount  of  tax  included  in  the 
price  of  thp  foreign  market  merchandise 
and  the  aiiount  of  the  USP  tax 
adjustmen  t  include  many  expenses  that 
are  later  d  (ducted  when  calculating 
USP  and  F  MV.  After  these  deductions 
are  made,  he  amount  of  tax  included  in 


JMI 


FMV  and  the  USP  tax  adjustment  still 
reflects  the  amounts  of  these  expenses. 
Thus,  a  margin  may  be  created  that  is 
not  dependent  upon  a  difference 
between  USP  and  FMV,  but  is  the  result 
of  the  price  of  the  United  States 
merchandise  containing  more  expenses 
than  the  price  of  the  foreign  market 
merchandise.  The  Department's  policy 
to  avoid  the  margin  creation  effect  is  in 
accordance  with  the  United  States  Court 
of  Appeals'  holding  that  the  appHcation 
of  the  USP  tax  adjustment  under  section 
772(d)(1)(C)  of  the  Tariff  Act  should  not 
create  an  antidumping  duty  margin  if 
pre-tax  FMV  does  not  exceed  USP. 
Zenith  Electronics  Corp.  v.  United 
States.  988  F.2d  1573, 1581  (Fed.  Cir. 
1993).  In  addition,  the  CIT  has 
specifically  held  that  an  adjustment 
should  be  made  to  mitigate  the  impact 
of  expenses  that  are  deducted  from  FMV 
and  USP  upon  the  USP  tax  adjustment 
and  the  amount  of  ta*  included  in  FMV. 
Daewoo  Electronics  Co.,  Ltd.  v.  United 
States,  760  F.  Supp.  200.  208  (CIT, 
1991).  However,  the  mechanics  of  the 
Department's  adjustments  to  the  USP 
tax  adjustment  and  the  foreign  market 
tax  amount  as  described  above  are  not 
identical  to  those  suggested  in  Daewoo, 

Comments  Specific  to  Toyota 

Comment  4:  Toyota  contends  that  for 
the  final  results,  the  Department  should 
not  rely  on  best  information  available 
(BIA)  to  calculate  ocean  freight,  U.S. 
coop  advertising,  certain  indirect  selling 
expenses  (ISE)  incurred  in  Japan  on 
behalf  of  U.S.  sales,  and  the  offset 
expense  for  income  and  profit  from 
other  business  ventures  included  in 
value-added.  Toyota  claims  that  the 
Department  made  clear  in  its 
supplemental  questionnaire  that, 
because  it  was  conducting  two 
administrative  reviews  simultaneously. 
Toyota  should  provide  only  a  narrative 
description  of  how  reallocations  and 
corrections  were  to  be  made,  which 
were  then  to  be  the  subject  of 
petitioners'  comment  and  Department 
scrutiny.  In  its  supplemental 
questionnaire  response  dated  June  7, 
1991,  Toyota  responded  as  directed, 
providing  only  narrative  descriptions, 
and  not  revised  data  on  computer  tape. 

Once  the  Department  made  its 
decision  regarding  the  accuracy  of  these 
reallocations  and  corrections,  it  would 
give  Toyota  an  opportunity  to  resubmit 
its  data  employing  the  proper 
reallocations  and  corrections.  Toyota 
states  that  it  was  therefore  awaiting  the 
Department's  decisions  concerning 
these  recalculations  for  the  first 
administrative  review  before  submitting 
revised  computer  tapes  for  the  second 
review. 


Toyota  claims  that  at  no  time  prior  to 
the  preliminary  results,  despite 
numerous  contacts,  did  the  Department 
ask  Toyota  to  submit  the  reallocations  or 
corrections,  instead  directing  Toyota  to 
await  the  Department's  decision 
regarding  these  corrections. 

Toyota  contends  that  in  the 
preliminary  results  of  this  review  the 
Department  applied  BIA  because  it 
mistakenly  held  that  Toyota  had  failed 
to  comply  with  the  Department's 
request  for  data  incorporating  the 
reallocations  and  corrections.  Toyota 
claims  that  it  did  not  provide  such  data 
because  the  Department  never  issued 
any  instructions  for  doing  so. 

Toyota  therefore,  proposes  that  the 
Department  use  data  on  the  record  to 
maike  the  correct  reallocations  and 
corrections  for  ocean  height,  U.S.  coop 
advertising,  value-added,  and  Toyota 
Automatic  Loom  Works.  Ltd.  (TAL)  ISE. 

Petitioners  assert  that  the  Department 
specifically  requested  that  Toyota 
submit  corrections  and  reallocations  in 
its  supplemental  questionnaire. 
Petitioners  state  that  Toyota  failed  to 
submit  this  data  as  requested,  but  rather 
advised  the  Department  that  it  would 
await  the  Department's  decisions  on 
these  issues  in  the  first  administrative 
review  before  submitting  a  complete 
response. 

Department's  Position:  We  agree  with 
Toyota.  In  our  supplemental 
questionnaire  dated  May  23, 1991,  we 
requested  Toyota  to  provide  within  a 
specified  period  of  time  a  narrative 
explanation  of  its  claimed  adjustments 
to  price  after  publication  of  the 
preliminary  results. 

For  the  final  results,  we  did  not 
request  additional  information  for  ocean 
freight,  TAL  ISE,  and  value-added 
because  we  recalculated  these  expenses 
using  information  previously  submitted 
by  Toyota.  See  Comments  5,  7,  and  8, 
respectively.  We  did  request 
supplemental  information  for  coop 
advertising.  See  Comment  6. 

Comment  5:  Toyota  claims  that  the 
Department's  BIA  recalculation  of  ocean 
freight  and  marine  insurance  is 
overstated  because  the  Department 
misunderstood  documents  provided  by 
Toyota  in  conjunction  with  sales 
preselected  by  the  Department  for  a 
mini-verification  of  sales  in 
Washington,  DC  prior  to,  or  perhaps  in 
lieu  of,  an  on-site  verification.  One  of 
the  sales  involved  a  forklift  which  had 
a  "mast  swap"  in  the  United  States.  In 
other  words,  the  truck  was  imported 
with  one  mast,  but,  prior  to  sale  in  the 
U.S.,  the  mast  was  switched  with  that  of 
another  imported  truck.  Toyota 
provided  one  invoice,  marked  "chassis" 
showing  the  truck  as  imported. 


including  its  original  mast,  and  a  second 
invoice,  marked  "mast"  for  another 
truck,  which  included  the  mast  which 
was  subsequently  fitted  onto  the  first 
truck.  Toyota  contends  that  the 
Department  erroneously  calculated  a 
per-tmck  ocean  freight  expense  by 
adding  the  amounts  on  the  two  invoices, 
thereby  yielding  a  per-unit  figure  for 
ocean  freight  equal  to  ocean  freight  for 
two  trucks. 

Toyota  argues  that  the  Department 
requested  pre-verification  documents, 
not  explanations  of  these  documents, 
and  that  the  documents  were  only 
provided  to  establish  a  paper  trail  for 
importation  of  the  truck  and  not  for 
calculation  of  ocean  freight. 

Toyota  requests  that  the  Etepartment 
recalculate  ocean  freight  based  on  one 
invoice  or  the  other,  or  perhaps  an 
average,  but  not  on  two  per-truck 
amounts  added  together.  Toyota 
maintains  that  its  original  allocation  of 
ocean  freight  is  accurate  and  should  be 
incorporated  in  the  final  results. 

Department's  Position:  We  agree  with 
Toyota.  For  the  final  results  of  review, 
we  have  recalculated  the  ocean  freight 
expenses  by  averaging  the  invoices 
together  to  derive  the  per  unit  expense. 

Comment  6:  Toyota  notes  a 
discrepancy  between  statements  by  the 
Department  in  the  notice  of  preliminary 
results  and  the  actual  BIA  used  to 
calculate  sale-by-sale  U.S.  coop 
advertising  expenses.  The  notice  of 
preliminary  results  states  that  the 
Department  used  the  amounts  Toyota 
reported  for  the  first  administrative 
review  as  U.S.  coop  expenses.  See 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (Forklifts  I),  57 
FR  3164  (January  28, 1992).  Toyota 
observes  that  the  Department  actually 
used  the  largest  single  reported  U.S. 
coop  expense  from  the  second  review 
and  applied  it  to  all  sales  as  BIA.  Toyota 
requests  that  the  Department  use  instead 
the  per-customer  coop  expense  from  the 
first  administrative  review,  as  described 
in  the  preliminary  notice.  Toyota 
maintains,  however,  that  the 
appropriate  allocation  of  this  expense  is 
over  all  sales,  rather  than  by  dealer. 

Petitioners  contend  that  the  BIA  based 
on  information  from  the  second,  rather 
than  the  first,  administrative  review  is 
reasonable  because  it  is  based  on  data 
that  is  on  the  record  in  this  proceeding. 
Accordingly,  petitioners  argue  that  the 
Department  should  continue  to  apply 
the  largest  single  reported  U.S.  coop 
expense  from  the  second  review  to  all 
sales.  >> 

Department's  Position:  In  a 
supplemental  questionnaire  dated  May 


23, 1991,  we  requested  that  Toyota 
allocate  by  dealer  U.S.  coop  advertising 
expenses  on  a  sale-by-sale  oasis.  In  a 
letter  dated  March  30, 1992,  we  again 
requested  that  Toyota  recalculate  U.S. 
coop  advertising  expenses  by  dealer.  On 
April  13, 1992.  Toyota  submitted  this 
information  in  an  acceptable  form,  and 
we  have  used  it  in  lieu  of  BIA  for  the 
final  results. 

Comment  7:  Toyota  claims  that  in 
calculating  the  TAL  ISE  incurred  with 
respect  to  U.S.  sales  in  Japan,  the 
Department  should  have  applied  the  ISE 
ratio  to  the  TAL  selling  price,  not  to  the 
much  higher  selling  price  of  Toyota 
Motor  Sales  (TMS)  in  the  United  States. 
Because  the  Department  applied  the  ISE 
ratio  to  the  wrong  value,  it  greatly 
overstated  the  expense. 

Toyota  further  contends  that,  as  is 
evident  from  the  information  submitted 
and  verified  in  the  first  review.  TAL 
incurred  the  identical  category  of 
indirect  selling  expenses  for  HM  sales  as 
for  U.S.  sales.  Toyota  states  that  if  the 
Department  deducts  TAL  indirect 
selling  expenses  from  U.S.  price,  it  must 
also  in  fairness  deduct  the  same 
category  of  expenses  from  HM  price. 

Department's  Position:  We  agree  with 
Toyota  that  in  the  preliminary  results 
we  incorrectly  calculated  ISE  incurred 
in  Japan  by  TAL  with  respect  to  U.S. 
sales.  For  the  final  resuhs,  we  have 
applied  the  ISE  factor  to  the  reported 
transfer  price  between  TAL  and  TMS 
instead  of  to  TMS'  reported  selling  price 
in  the  United  States.  We  have  made  a 
corresponding  adjustment  for  TAL's  ISE 
incurred  on  HM  sales. 

Comment  8:  Toyota  contends  that  the 
Department  erred  in  calculating  an 
offset  to  value-added  expenses  for 
income  and  profit  earned  from  other 
business  ventures.  Toyota  explains  that 
the  Department  reduced  general  and 
administrative  (G&A)  expenses 
associated  with  value-added  activity  by 
an  amount  for  net  income  and  profit 
from  other  business  ventures  that 
greatly  exceeded  that  reported  in  its 
questionnaire  response.  Toyota  requests 
that  the  Department  revise  its  income 
"offset"  calculation  for  the  final  results 
to  refiect  the  information  contained  in 
its  questionnaire  response. 

Department's  Position:  We  agree  with 
Toyota.  For  the  final  results,  we  have 
revised  the  offset  calculation  to  reflect 
accurately  the  amounts  reported  for  net 
income  and  profit  from  other  business 
ventures  in  "Toyota's  questionnaire 
response. 

Comment  9:  Toyota  claims  that  the 
Department  incorrectly  calculated  U.S. 
credit  expenses  by  using  an  intra- 
company  interest  rate  and  not  a  rate 
based  on  its  actual  cost  of  borrowing 
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from  unrelated  sources.  Specifically,  in 
calculating  credit  expenses,  the 
Department  used  the  interest  rate  paid 
by  TMS  to  Toyota  Motor  Credit 
Corporation  (TMCC).  its  related  finance 
company.  As  a  result.  Toyota  argues  that 
the  Department  created  a  fictional 
"expense"  that  is  based  on  an  internal 
transaction  between  TMS  and  TMCC 
which  is  irrelevant  to  the  dumping 
analysis.  Toyota  urges  the  Department 
to  use  the  interest  rate  paid  by  TMCC  on 
its  short-term  borrowings  to  calculate 
credit  expenses  for  sales  by  TMS 
because  die  rate  paid  by  TMCC  reflects 
Toyota's  actual  cost  of  financing  from 
unrelated  sources. 

Petitioners  disagree,  arguing  that  the 
interest  rate  paid  to  outside  sources  by 
TMCC  does  not  account  for  the  total 
cost  actually  incurred  by  TMCC  to 
extend  credit  to  TMS.  Petitioners  note 
that  TMCC  incurs  expenses  to  obtain 
funds  to  finance  its  operations  as  well 
as  numerous  operating  expenses.  It 
would,  therefore,  be  inappropriate  to 
base  credit  expenses  for  TMS  simply  on 
the  short-term  interest  rate  paid  by 
TMCC  to  outside  sources  without 
accounting  for  the  additional  expenses 
incurred  by  TMCC  to  extend  credit  on 
sales  made  by  TMS. 

Department's  Position:  We  disagree 
with  Toyota.  For  the  final  results,  we 
calculated  U.S.  credit  expenses  based  on 
the  experience  of  the  sales  division  of 
Toyota.  Because  TMS  is  the  selling 
division  in  the  United  States,  not 
TMCC.  we  determined  that  the  interest 
rate  that  should  be  used  in  the 
calculation  of  credit  expense  is  one 
based  on  TMS'  experience.  Because 
TMS  does  not  have  any  short-term  loans 
from  unrelated  sources,  we  have  used 
the  interest  rate  that  TMCC  charged 
TMS  to  reflect  the  credit  expenses 
incurred  on  U.S.  sales.  This  approach  is 
consistent  with  the  credit  expense 
methodology  used  in  the  previous 
administrative  review. 

Comment  10:  Petitioners  claim  that 
Toyota  did  not  report  certain  direct 
magazine  advertising  expenses  incurred 
on  U.S.  sales.  Petitioners  state  that  these 
exp«nses  consist  of  advertisements  in 
national  industry  publications  that  were 
directed  at  end-user  customers  of 
Toyota's  U.S.  forklift  dealers,  and  refer 
to  the  Toyota  Industrial  Equipment 
Division  (TIE)  of  Toyota  Motor  Sales, 
U.S.A..  Inc.  Petitioners  propose 
recalculating  Toyota's  direct  U.S.  selling 
expenses  to  include  these  advertising 
expenses.  Petitioners  suggest  that  the 
Department  divide  Toyota's  reported 
cost  for  magazine  advertisements  during 
the  period  of  review  (POR)  by  the 
number  of  forklifts  sold  in  the  U.S.  over 


the  PO^.  and  add  this  amount  to  U.S. 
direct  selling  expenses  for  each  forklift. 

Toyota  acknowledges  that  these 
magazifie  advertising  expenses  were 
classified  as  direct  expenses  by  the 
Depart^ient  in  the  first  review.  See 
Forklift|s  I.  However,  respondent  claims 
that  petitioners'  proposed  recalculation 
of  thesa  expenses  is  incorrect.  Toyota 
notes  toat  these  expenses  are 
specifi(|ally  identified  in  its 
questionnaire  response  and,  therefore, 
should  be  separated  out  from  reported 
ISE  anc  reclassified  as  direct  selling 
expens  «. 

Depa  "iment's  Position:  We  agree  with 
both  petitioners  and  Toyota  that  these 
magazifie  advertising  expenses  should 
be  propprly  classified  as  direct  selling 
expensM.  However,  we  disagree  with 
petitioijers'  contention  that  Toyota 
failed  t©  report  such  expenses.  Toyota 
did  report  these  expenses  under  ISE  in 
its  ques  lionnaire  response.  Thus,  for 
these  fi  lal  results,  we  deducted  the 
amount  of  magazine  advertising 
expens(  s  identified  by  Toyota  fi^m 
reporte  1  ISE  and  reclassified  such 
expense «  as  direct  selling  expenses. 

Comi  lent  11:  Petitioners  claim  that 
Toyota  iid  not  report  the  cost  incurred 
to  retrofit  its  forklifts  with  redesigned 
seats  under  its  operator  restraint  safety 
seat  ("ORS")  program.  In  support  of  this 
contention,  petitioners  have  submitted  a 
Toyota  advertisement,  which  petitioners 
claim  offers  free  installation  of  new 
winged  safety  seats  and  seat  belts  to 
end-usdrs  of  subject  merchandise. 

Petiti  jners  argue  that  all  costs 
incurre  1  under  this  program,  including 
the  cost)  of  all  advertisements,  the  cost 
of  the  new  seats,  and  the  costs  incurred 
to  install  the  seats,  should  be  considered 
direct  U.S.  selling  expenses.  Petitioners 
assert  tHat  absent  submission  of  proper 
informaftion  by  Toyota,  the  Department 
should  use  the  total  ORS  costs  reported 
by  Toydta  for  the  first  administrative 
review  jmd  allocate  those  costs  to  sales 
during  Ibis  review. 

Toyofe  maintains  that  the  retrofit 
expens^  referred  to  by  petitioners  were 
incurre<  1  solely  for  forklift  trucks 
importe  i  and  sold  prior  to  the  first 
period  ^f  review.  Toyota  notes  that 
petitioners'  argument  erroneously 
implies  that  the  Department  included 
retrofit  Expenses  in  its  margin  analysis 
for  the  Irst  review.  Respondent  states 
that  thejDepartment's  first  review 
verification  report  confirms  that  all 
trucks  iin ported  and  sold  during  the 
first  administrative  review  period  were 
manufactured  with  an  ORS,  thereby 
obviating  the  necessity  of  retrofittings. 

Depattment's  Position:  We  agree  with 


Toyota 


Because  there  is  no  evidence  on 


the  reco  rd  indicating  that  forklifts  sold 
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during  the  POR  required  retrofitting,  we 
determine  that  no  adjustment  is 
required.  The  advertisement  submitted 
by  petitioners  makes  no  reference  to 
products  sold  during  the  POR. 
Petitioners  have  thus  provided  no 
evidence  that  Toyota  incurred  any  such 
expenses  with  respect  to  the  Toyota 
sales  made  in  the  current  POR. 

Comment  12:  Petitioners  claim  that 
Toyota  failed  to  report  U.S.  product 
demonstration  expenses,  which  were 
categorized  by  the  Department  as  direct 
selling  expenses  in  the  first  review. 
Petitioners  argue  that  Toyota  should 
therefore  be  required  to  provide  its  U.S. 
demonstration  expenses  for  the  final 
results.  Petitioners  assert  that  absent  a 
proper  submission  from  Toyota,  the 
Department  should  assume  as  BIA  that 
the  per  unit  product  demonstration 
expenses  in  the  United  States  are  equal 
to  the  per  unit  demonstration  expenses 
reported  by  Toyota  for  its  HM  sales. 

Citing  19  CFR  353.56(a)(2)  and 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany:  Final  Results  of  Antidumping 
Administrative  Review  (AFBs  I),  56  FR 
31692,  31725  (July  11, 1991),  Toyota 
maintains  that  it  correctly  categorized 
product  demonstration  exjjenses 
incurred  in  the  United  States  as  ISE. 
Toyota  claims  that  demonstration 
expenses  incurred  in  the  United  States 
were  incurred  in  demonstrating  forklifts 
to  Toyota's  national  account  customers. 
In  contrast.  Toyota  states  that 
demonstration  expenses  incurred  in  the 
HM,  which  were  reported  as  direct 
selling  expenses,  were  incurred  in 
demonstrating  forklifts  to  dealers  so  that 
they  could  demonstrate  new  models  to 
their  customers. 

Department's  Position:  We  disagree 
with  petitioners  that  Toyota  failed  to 
report  U.S.  product  demonstration 
expenses.  By  letter  of  March  30. 1992. 
we  requested  that  Toyota  separately 
report  total  demonstration  expenses  and 
allocate  the  same  per  forklift  truck.  In  its 
response  dated  April  6. 1992,  Toyota 
claimed  that  it  reallocated  such 
expenses  using  the  ratio  of  forklifts 
under  investigation  to  all  units  as 
reported  in  Exhibit  C.4.i.l.  page  2  of  its 
December  5, 1990  response.  However, 
after  reviewing  the  calculation,  we 
determined  that  Toyota  did  not  actually 
use  this  ratio.  Thus,  we  corrected 
Toyota's  allocation  for  the  final  results. 

We  agree  with  petitioners  that 
demonstration  expenses  incurred  in  the 
United  States  should  be  categorized  as 
direct  selling  expenses  because  in  both 
the  HM  and  the  United  States,  Toyota 
incurs  demonstration  expenses  in  order 
to  make  sales  to  end-users.  Toyota's 


citation  to  AFBs  I  is  irrelevant  because 
AFBs  I  does  not  offer  a  clear  statement 
of  policy  with  regard  to  demonstration 
expenses.  Absent  evidence  that 
demonstrations  serve  different  purposes 
in  different  markets,  we  determine  that 
Toyota's  U.S.  demonstration  expenses 
should  be  treated  as  direct  selling 
expenses.  See  Forklifts  I. 

Comment  13:  Petitioners  contend  that 
Toyota  did  not  include  certain  U.S. 
customs  fees  (merchandise  processing 
fee  and  harbor  maintenance  fee)  in  its 
reported  movement  charges.  Petitioners 
state  that  the  merchandise  processing 
fee  was  0.17  percent  of  entered  value 
and  the  harbor  maintenance  fee  was 
0.04  percent  of  entered  value  during  the 
period  of  review.  For  the  final  results, 
petitioners  request  that  the  Department 
increase  Toyota's  reported  movement 
charges  by  these  amounts  for  all  of 
Toyota's  U.S.  sales. 

Toyota  argues  that  it  appropriately 
reported  such  fees  under  brokerage  and 
handling  expenses. 

Department's  Position:  We  agree  with 
Toyota.  These  expenses  are  included  in 
respondent's  reported  brokerage  and 
handling  expenses.  Therefore,  no 
adjustment  is  necessary. 

Comment  14:  Petitioners  claim  that 
the  Department  should  resort  to  BIA  in 
determining  the  amount  of  certain  U.S. 
inland  freight  costs  incurred  on  sales 
made  after  May  1. 1990  that  Toyota 
failed  to  report. 

Toyota  agrees  with  petitioners  that  it 
failed  to  report  certain  inland  freight 
costs  incurred  on  sales  made  during 
May  of  1990  and  that  the  Department 
should  account  for  such  costs  in  its  final 
analysis. 

Department's  Position:  All  parties 
concur  that  Toyota  failed  to  report 
certain  U.S.  inland  freight  costs  for  May 
1990.  For  the  final  results  we  therefore 
used  Toyota's  highest  reported  inland 
freight  as  BIA. 

Comment  15:  Petitioners  claim  that 
Toyota  understated  its  U.S.  value-added 
labor  and  overhead  costs.  Petitioners' 
reason  for  this  assertion  is  based  on 
proprietary  information.  Petitioners 
request  that  the  Department  use  the  data 
in  Attachment  4  of  petitioners'  case 
brief  to  correct  these  costs. 

Toyota  agrees  that  the  labdr  cost 
portion  of  the  labor  and  overhead 
variable  has  been  miscalculated  due  to 
a  computer  programming  error,  but  that 
the  oveiiiead  portion  is  correct. 

Department's  Position:  We  agree  that 
the  labor  portion  of  the  "labor  and 
overhead"  variable  was  improperly 
calculated,  and  have  made  the  necessary 
corrections,  as  described  by  Toyota,  for 
the  final  results.  We  agree  with  Toyota 
that  overhead  was  both  properly 


calculated  and  properly  included  in  the 
calculation  of  the  labor  and  overhead 
variable.  For  a  complete  discussion  of 
this  issue,  please  refer  to  the  analysis 
memorandum. 

Comment  16:  Petitioners  state  that 
Toyota  reported  negative  amounts  for 
net  selling  price  proxy  3  (which  Toyota 
states  represents  switching  operations 
performed  in  TIE  processing  centers  and 
includes  other  U.S.  expenses  and  profit) 
on  many  of  its  ESP  sales.  Petitioners 
note  that  these  negative  amounts  always 
occur  when  Toyota  reports  a  negative 
value  for  the  variable  manufacturing 
cost  of  options  switched  by  TIE. 

Petitioners  argue  that  these  facts,  in 
addition  to  other  proprietary 
information,  indicate  Toyota  assumed 
negative  U.S.  value-added  expenses  on 
any  sale  for  which  the  cost  of  the 
options  removed  from  the  forklift  by  TIE 
exceeded  the  cost  of  options  installed  by 
TIE.  Petitioners  contend  that  Toyota 
incurs  actual  expenses  to  operate  its 
value-added  facilities  and  to  perform 
switching  operations.  They  state  that, 
for  example,  removing  the  forks  from  an 
imported  forklift  results  in  an  actual 
expense  rather  than  a  negative  expense 
to  TIE.  Petitioners  request  that  the 
Department  correct  the  negative  costs 
and  expenses  reported  by  Toyota  for  net 
selling  price  proxy  3  by  using  the 
absolute  values  of  the  negative  amounts 
reported  by  Toyota. 

Toyota  contends  that  petitioners 
misinterpreted  Toyota's  value-added 
calculation.  Toyota  explains  that  labor 
and  overhead  are  always  positive; 
however,  if  the  value-added  materials 
are  negative  and  are  added  to  labor  and 
overhead,  the  value-added  will  be 
increased,  but  remain  negative. 

Department's  Position:  We  agree  with 
Toyota.  While  the  reported  amount  for 
value-added  and  switching  operations  is 
negative,  Toyota  accoiuited  for  its 
expenses  of  labor  and  overhead  in  its 
calculation.  For  further  discussion  of 
respondents'  further  processing 
operations  and  the  potential  for  negative 
value-added,  refer  to  the  discussion  of 
TCM's  further  processing  in  Comment 
20  below. 

Comment  17:  Petitioners  argue  that 
Toyota's  claimed  credit  revenue  for  its 
U.S.  sales  should  be  rejected  because 
the  credit  revenue  for  certain  sales  is 
actually  earned  on  sales  by  imrelated 
dealers  to  end-user  customers  and  not 
on  the  sale  from  Toyota  to  the  unrelated 
dealer.  Petitioners  state  that  Toyota  sells 
forklifts  in  the  United  States  to 
unrelated  dealers  and  that  the  first 
unrelated  sale  is  the  sale  from  Toyota  to 
the  dealer.  Petitioners  contend  that  the 
purpose  of  this  review,  as  stated  in  tho 
questionnaire,  is  to  examine  sales  by 


Toyota  to  the  first  unrelated  customer. 
Petitioners  argue  that  credit  revenue 
earned  on  sales  from  the  unrelated 
dealer  to  the  end-user,  which  are 
financed  through  TMCC.  is  therefore 
irrelevant  to  this  review,  because  the 
financing  arranged  by  TMCC  is  a 
separate  transaction  from  the  sale  of  the 
forklift. 

Toyota  argues  that  TMCC  retains  both 
the  title  to,  and  the  Uniform 
Commercial  Code  (UCC)  interest  in,  the 
forklift  until  TMCC  receives  payment 
from  either  the  dealer  or  end-user. 
Toyota  contends  that  a  shift  in  the  credit 
transaction  from  the  dealer  to  the  end- 
user  is  no  more  than  a  shift  in  the 
source  of  payment.  In  both  cases,  TMCC 
retains  ownership  and  the  UCC  interest 
in  the  forklift.  Because  Toyota  retains  a 
direct  relationship  with  the  dealer  or 
end-user,  the  credit  revenue  is  directly 
related  to  the  sale  of  the  forklift,  and 
therefore,  the  credit  transaction  should 
be  adjusted  for.  Toyota  further  contends 
that  its  ability  to  sell  forklifts  is 
contingent  upon  its  ability  to  encourage 
end-users  to  buy  forklifts.  Toyota  notes, 
for  example,  that  the  Department 
considers  its  subsidies  of  yellow  page 
advertisements  for  dealers  a  direct 
selling  expense.  Toyota's  provision  of 
favorable  financing  to  end-users 
similarly  is  intended  to  encourage  end- 
user  sales,  which  in  turn  create  sales  to 
dealers.  Toyota  concludes  by  noting  that 
it  would  be  unfair  and  illogical  to 
account  for  TMCC's  credit  expense  and 
not  its  revenue. 

Department's  Position:  In  accordance 
with  section  353.41  of  the  Department's 
regulations,  we  used  the  price  to  the 
first  unrelated  purchaser  in  the  United 
States  as  the  basis  of  U.S.  price.  Toyota's 
USP  was  based  on  the  price  TMS/TIE 
charged  its  unrelated  dealers.  Therefore, 
we  consider  revenue  generated  as  a 
result  of  the  sale  by  the  dealer  to  the 
end-user  through  a  financing 
arrangement  a  separate  transaction,  and 
as  such,  not  directly  associated  with  the 
sales  under  review,  as  claimed  by 
Toyota.  This  credit  arrangement  is 
unlike  Toyota's  subsidy  for  yellow 
pages  advertisements,  which  is  properly 
treated  as  a  direct  selling  expense.  That 
TMCC  retains  both  the  title  to.  and  the 
UCC  interest  in,  the  financed  forklift 
until  TMCC  receives  the  final  payment 
from  the  end-user  has  no  bearing  on  the 
calculation  of  USP.  Finally,  we  note 
that,  contrary  to  Toyota's  assertion,  we 
are  not  accounting  for  TMCC's  credit 
expense.  We  therefore  disallovrad  the 
claimed  adjustment  for  credit  revenue 
for  the  sales  financed  by  the  end-user. 

Comment  18:  Petitioners  contend  that 
the  Department  should  not  have 
deducted  Toyota's  HM  advertising  costs 


as  a  direct  selling  expense  for  PP 
comparisons.  Petitioners  contend  that 
the  Department  should  follow  its 
practice  in  the  first  review  and  treat 
these  expenses  as  ISE. 

Toyota  does  not  believe  that  the 
Department  applied  the  correct  legal  test 
for  determining  whether  these 
advertising  expenses  are  direct  or 
indirect.  Toyota  submits  that  these 
expenses,  inoirred  on  behalf  of  Toyota's 
customers,  are  direct  and  should 
therefore  be  deducted  from  FMV  in  PP 
comparisons. 

Department's  Position:  We  agree  with 
petitioners.  These  advertising  expenses 
are  indirect  because  they  are  not 
directed  at  Toyota's  customer's 
customer.  In  the  first  administrative 
review,  we  determined  that  these 
advertising  expenses  were  indirect 
selling  expenses.  See  Forklifls  I, 
Comment  18.  The  data  submitted  in  this 
proceeding  is  very  similar  to  that 
submitted  and  disproved  during 
verification  in  the  previous 
administrative  review.  We  have  no 
compelling  evidence  on  the  record  in 
this  proceeding  which  indicates  that  the 
situation  is  any  different  from  that 
found  previously.  We  have  therefore 
continued  to  treat  these  HM  expenses  as 
ISE  and  have  not  deducted  them  from 
FMV  in  PP  comparisons. 

Comment  79:  Petitioners  claim  that 
Toyota  failed  to  support  adequately  its 
claim  concerning  credit  expenses 
incurred  by  Toyota  on  PP  sales. 
Petitioners  state  that,  for  reasons  based 
on  proprietary  information,  the  claimed 
method  of  payment  used  with  respect  to 
these  sales  is  incorrect.  Petitioners 
assert  that,  accordingly,  the  Department 
should  use  BIA  with  respect  to  this 
expense  for  the  final  results.  According 
to  petitioners,  the  Department  should 
also  consider  associated  bank  charges  in 
determining  this  BLA.  Petitioners  state 
that  bank  charges  should  be  among 
several  elements  considered  in  this  BIA. 
Petitioners  provide  a  calculation,  using 
data  from  Toyota's  ESP  response,  of  the 
average  time  between  the  date  the 
forklifts  were  exported  from  Japan  and 
the  date  the  forklifts  were  imported  into 
the  United  States.  Petitioners  contend 
that  this  calculation  represents  the  best 
method  for  imputing  Toyota's  credit 
expense  for  PP  sales. 

Toyota  asserts  that,  because  of  the 
immediate  payment  term  on  PP  sales, 
there  is  no  credit  expense,  as  concluded 
by  the  Department  in  Forklifts  LTFV 
and  Forklifts  I,  which  included  two 
verifications.  Toyota  states  that  the 
Department  should  not  change  its 
practice  in  this  administrative  review. 

Department's  Position:  We  agree  with 
petitioners  that  reported  credit  expenses 


are  inconect.  Although  Toyota's  PP 
sales  are  made  on  immediate  payment 
terms  (immediate  with  respect  to  the 
date  of  (^elivery  in  the  United  States), 
Toyota  s  till  incurs  some  credit  expense 
on  these  transactions  for  the  time 
between  shipment  and  payment.  An 
expense  must  therefore  be  imputed  on 
PP  sales  for  the  time  between  shipment 
from  Jap  an  and  payment.  Because  entry 
dates  an  <  unavailable,  we  used  the 
average  number  of  days  between 
shipment  and  payment  calculated  by 
petitioners  in  their  case  brief. 
Petition(  rs'  figure  is  based  on  data 
providei  i  by  Toyota.  However,  we  have 
no  infor  nation  on  the  record  indicating 
that  Toy  ota  incurred  bank  charge  fees 
associati  id  with  the  immediate  payment 
PP  sales  and,  thus,  we  cannot  make  an 
adjustmi  int  for  such  fees. 

Commei  its  Specific  to  TCM 

Comn  ent  20:  TCM  objects  to  the 
Departm  ent's  allocation  of  selling, 
general  i  ind  administrative  expenses 
(SG&A)  )ver  U.S.  further  manufacturing 
cost  in  c  ises  involving  "swap-downs" 
of  masts  (substitutions  of  low-value 
masts  fo  •  masts  of  higher  value).  In  such 
situatioi  s,  TCM  has  allocated  a  negative 
SG&A  aj  nount  to  further  manufacturing. 
In  the  D  spartment's  preliminary  results 
ESP  coniputer  program,  wherever  a 
negativai  amount  was  reported  for  the 
further  i  lanufactiuing  ^&A  expense, 
this  amc  unt  was  multiphed  by  negative 
one  in  o  der  to  convert  it  to  a  positive 
value.  TCM  claims  that  these  negative 
amount^  should  not  have  been 
converted  to  positive  amounts  because 
the  SG&X  expenses  that  were  allocated 
to  the  import  values  were  inflated  so  as 
to  include  an  offset  amount  equal  to  the 
absolutejyalue  of  the  negative  value- 
added  SP&A  amounts.  As  a  result, 
accord irtg  to  TCM,  the  amount  of  total 
U.S.  SQ  tA  deducted  fit)m  USP  has  been 
inflated  well  beyond  the  total  actual 
expmnse  incurred.  TCM  requests  that  the 
Departm  ent  correct  this  problem  in  the 
comput*  r  program  so  that  only  the 
actual  S<  )&A  expenses  will  be  deducted 
from  U.S.  price. 

Petitioners  argue  that  the  Department 
should  r  ^calculate  TCM's  value-added 
using  pc  sitive  U.S.  SG&A  amounts  for 
those  U.  >.  value-added  sales  where 
TCM  lisfed  negative  SG&A  amounts. 
Petitioners  state  that  it  is  not  possible  to 
have  nej  ative  labor,  factory  overhead,  or 
SG&A  fr  )m  value-added  operations. 
Petition)  rs  suggest  applying  the  highest 
reported  SG&A  amount  to  these  sales  as 
BIA  or,  iti  the  alternative,  assigning  a 
positive  value  to  all  SG&A  expenses. 

Petitic  ners  also  argue  that,  despite  the 
argumen  ts  in  its  brief,  TCM  has  not 
offered  s  upport  for  its  contention  that 


TCM  allocated  the  total  U.S.  SG&A 
amount,  plus  an  offsetting  increase,  to 
the  truck  as  imported  for  those  sales 
where  it  allocated  negative  SG&A  in 
further  manufacturing.  Petitioners  also 
contend  that  there  is  insufficient 
information  (i.e.,  calculation  of  total 
SG&A,  or  identification  of  the  field 
where  the  SG&A  amount  allocated  to 
the  value  of  the  truck  as  imported  is 
recorded)  on  the  record  for  the 
Department  to  verify  TCM's  claim. 
Finally,  petitioners  claim  that  TCM's 
use  in  its  case  brief  of  a  hypothetical — 
rather  than  an  actual — example  is  not 
sufficient.  Petitioners,  therefore, 
contend  that  the  Department  should 
continue  to  use  the  same  methodology 
for  allocating  U.S.  SG&A  to  U.S.  further 
manufacturing  costs  that  was  used  for 
the  preliminan'  results. 

Departments  Position:  We  agree  with 
petitioners  that  it  is  not  appropriate  to 
attribute  negative  SG&A  expenses  to 
further  processing  operations.  However, 
in  the  preliminary  results,  our  treatment 
of  SG&A  understated  the  value  of  TCM's 
imported  product  and  overstated  TCM's 
value-added  for  those  products  for 
which  TCM  reported  negative  SG&A.  As 
a  result  of  these  over-  and  under- 
statements, we  have  decided  not  to 
follow  the  methodology  employed  in 
Forklifts  I  and  in  the  preliminary  results 
of  this  review. 

Two  facts  must  be  considered  in 
determining  how  to  treat  TCM's 
reported  negative  SG&A  properly.  First, 
the  processing  that  TCM  undertook 
must  result  in  the  allocation  of  positive 
SG&A  expenses  both  to  the  imported 
product  and  to  the  further  processing 
operations  conducted  by  TCM.  Second, 
the  sum  of  the  SG&A  allocated  to  TCM's 
imported  product  and  TCM's  value- 
added  must  be  equal  to  the  amount 
incurred. 

Therefore,  we  have  allocated  a  portion 
of  TCM's  SG&A  expenses  to  the  COM  of 
the  further  processing  operations  and 
deducted  this  amount  from  USP.  The 
COM  of  the  further  processing 
operations  is  the  sum  of  the  cost  of  all 
materials  added  to  the  forklift  truck, 
plus  the  labor  and  factory  overhead 
costs  incurred  by  TCM.  The  remaining 
SG&A  amount,  which  we  attributed  to 
the  imported  product,  was  not 
deducted.  This  allocation  distributes  the 
actual  amount  of  SG&A  expense 
incurred  between  further  manufacturing 
and  the  imported  product.  This 
methodology  therefore  results  in  an 
allocation  of  positive  SG&A  to  both  the 
further  manufacturing  operations  and 
the  imported  product.  The  amount 
allocated  to  the  imported  product  also 
does  not  exceed  the  amount  incurred  for 
the  sale. 
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To  do  this,  we  calculated  on  a  sale- 
by-sale  basis  the  factor  represented  by 
IXIM's  reported  SG&A  as  a  share  of  the 
total  reported  manufacturing  costs 
associated  with  further  manufacturing 
(i.e.,  positive  and  negative  values).  We 
then  used  this  factor,  which  was  always 
positive ',  to  generate  an  SG&A  amount 
for  each  transaction  by  applying  the 
factor  only  to  the  positive  costs 
associated  with  further  manufacturing. 
We  thereby  guaranteed  that  the  SG&A 
value  attributed  to  further 
manufacturing  was  always  positive. 

Under  this  methodology  we  succeed 
both  in  allocating  an  amount  for  SG&A 
expense  equal  to  that  incurred  by  TCM, 
and  in  attributing  a  positive  value  for 
SG&A  expenses  to  all  TCM's  further 
processing  operations,  i.e.,  including 
cases  of  "swap-downs"  of  masts 
(substitutions  of  low-value  masts  for 
masts  of  higher  value). 

Comment  21:  TCM  argues  that,  in  the 
ESP  program,  for  situations  in  which 
FMV  is  based  on  constructed  value 
(CV),  the  Department  neglected  to 
deduct  direct  selling  expenses  from 
FMV.  TCM  argues  that  such  an 
adjustment  is  in  accordance  with  the 
Department's  longstanding  practice. 
TCM  cites  section  772(e)  of  the  Tariff 
Act  and  19  CFR  353.41(e);  Tapered 
Roller  Bearings  from  Japan  (52  FR 
30700,  August  17, 1987);  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan  (50  FR  45447,  October  31, 
1987);  and  Spun  Acrylic  Yam  from  Italy 
(50  FR  35849,  September  4, 1985). 

Petitioners  assert  that  the  Department 
must  first  define  the  direct  selling 
expenses  variable  before  a  COS 
adjustment  can  be  made,  noting  that  the 
variable  was  not  defined  in  either  the 
Department's  January  29, 1992  ESP 
program  or  in  a  memorandum  dated 
February  5, 1992.  Petitioners  claim  that, 
if  the  direct  selling  expenses  variable  is 
not  defined,  neither  the  respondent  nor 
petitioners  will  be  able  to  verify  that  the 
correct  COS  adjustments  were  made. 

Department's  Position:  We  agree  with 
TCM.  We  were  satisfied  with  the 
respondent's  reporting  of  direct  and 
indirect  selling  expenses  as  submitted. 
Therefore,  we  have  made  a  COS 
adjustment  using  the  direct  selling 
expenses  variable. 

Comment  22:  TCM  argues  that  the 
Department  incorrectly  accounted  for 
credit  income  earned  on  U.S.  sales  in  PP 
comparisons.  According  to  TCM,  the 
Department  added  credit  income  earned 


>  This  factor  will  always  be  positive  because  TCM 
always  assigned  a  negative  SGftA  to  the  negative 
total  manufacturing  costs  associated  with  the 
further  manufacturing  of  the  swapdown  models. 
The  negative  SG&A  divided  by  the  negative  total 
COM  yields  a  positive  factor. 


on  U.S.  sales  to  both  USP  and  FMV, 
despite  the  fact  that  credit  income  is 
realized  on  U.S.  sales  only.  Accordingly, 
TCM  requests  that  the  Department 
revise  its  calculations  to  eliminate  the 
addition  to  FMV  of  credit  income 
earned  on  U.S.  sales  for  these  final 
resuhs. 

Department's  Position:  We  agree  with 
TCM  and  have  eliminated  the  addition 
of  credit  income  to  FMV  for  these  final 
results. 

Comment  23:  Petitioners  argue  that 
verification  of  TCM's  cost  data  is 
necessary  because  this  data  has  never 
been  verified.  Petitioners  state  that 
TCM's  cost  data  was  neither  verified  in 
the  investigation,  because  the  cost  data 
was  not  accepted,  nor  in  the  first 
administrative  review,  due  to  the 
outbreak  of  the  Persian  Gulf  War. 
Petitioners  assert  that  good  cause  for 
verification  still  exists  and  is  shown  by 
petitioners'  April  9, 1991  letter  to  the 
Department,  which  petitioners  claim 
documents  extensive  discrepancies  in 
TCM's  unverified  cost  data. 
Accordingly,  petitioners  claim  that  the 
Department  should  conduct  verification 
of  "TCM's  cost  information  prior  to 
issuing  its  final  results. 

TCM  replies  that  the  Department  is 
not  required  to  conduct  verification  of 
TCM's  COP  data  in  this  review. 
According  to  TCM,  the  Department  is 
required  to  conduct  verification  in  an 
administrative  review  only  if  an 
interested  party  files  a  timely  request  for 
verification  and  if  the  Department  has 
not  conducted  a  verification  during  the 
two  immediately  preceding  reviews. 
TCM  also  notes  that  the  Department  is 
not  required  to  verify  all  sections  of  a 
respondent's  questionnaire  response.  In 
this  context,  "TCM  argues  that  the 
Department  satisfied  these  requirements 
in  the  previous  review  by  conducting 
verification  of  TCM's  HM  and  U.S. 
sales,  and  further  manufacturing 
expenses.  Because  the  Department  was 
able  to  verify  TCM's  information  in  the 
previous  review,  TCM  argues  that  no 
further  verification  is  necessary  in  this 
review. 

Department's  Position:  With  respect 
to  administrative  reviews,  the 
'Department  is  required  to  verify 
information  under  section  776(b)(3)  of 
the  Tariff  Act  if  the  Secretary  concludes 
that  good  cause  for  verification  exists,  or 
if  a  timely  request  for  verification  is 
received  from  an  interested  party  and 
the  Department  has  not  conducted  a 
verification  during  either  of  the  two 
immediately  preceding  administrative 
reviews.  The  current  administrative 
review  is  the  second  review  of  the 
antidumping  order  in  this  case.  Thus, 
verification  is  not  required  under 


section  776(b)(3)  of  the  Act.  TCM's  HM 
sales,  U.S.  sales  and  U.S.  costs, 
including  value-added  cost  data  from 
TCM's  related  facilities  in  the  United 
States,  were  verified  in  the  previous 
administrative  review.  The  Department 
determined  that  TCM's  data  reporting 
methodology  was  sound  and  reliable. 

Because  verification  was  not  required 
and  all  other  aspects  of  TCM's  sales 
were  successfully  verified  in  the 
previous  review,  because  our  analysis  of 
TCM's  response  did  not  indicate  any 
significant  discrepancies,  and  because 
petitioners  did  not  make  a  compelling 
case  that  TCM's  data  was  seriously 
flawed,  we  determined  that  presently 
there  was  no  good  cause  to  verify  TC^'s 
submitted  cost  data. 

Comment  24:  Petitioners  argue  that 
for  the  final  results,  the  Department 
should  revise  the  method  it  used  to 
adjust  for  commissions  on  TCM's  sales. 
For  PP  transactions,  petitioners  submit 
that  the  commission  offset  rule  directs 
the  Department  to  reduce  USP  by  the 
lesser  of  the  HM  commission  or  U.S.  ISE 
when  commissions  are  paid  in  one 
market  and  not  in  the  other.  Petitioners 
contend  that  TCM  failed  to  report  ISE 
for  its  PP  sales  and  that  the  Department 
should  accordingly  deny  the 
commissions  claimed  by  TCM  for  its 
HM  sales. 

With  respect  to  ESP  transactions, 
petitioners  state  that  the  preliminary 
margin  program  incorrectly  deducted  all 
HM  commissions  from  HM  price  and  all 
U.S.  commissions  from  USP.  Petitioners 
state  that  commissions  should  be 
deducted  from  both  home  market  price 
and  U.S.  price  only  with  respect  to  ESP 
comparisons  that  include  a  commission 
in  both  transactions. 

TCM  responds  that  the  special  rule 
governing  commission  offsets  does  not 
require  that  commissions  be  paid  on 
every  sale  in  both  markets.  Rather,  TCM 
contends  that  this  rule  applies  only 
when  no  commissions  are  paid  on  any 
sales  in  one  of  the  markets  under 
consideration.  Because  TCM  pays 
commissions  on  certain  sales  in  both 
markets,  TCM  concludes  that  the 
Department  should  continue  to  treat 
commissions  as  direct  selling  expenses 
in  both  the  U.S.  and  home  markets,  and 
thereby  not  employ  the  offset  rule  in 
comparisons  in  which  commissions  are 
incurred  in  only  one  transaction. 

Department's  Position:  Petitioners' 
assertion  that  TCM  failed  to  report  U.S. 
ISE  on  PP  transactions  is  incorrect.  For 
the  final  results,  we  modified  our  PP 
computer  program  to  deduct  HM 
commissions  from  FMV  and  then  offset 
them  by  adding  U.S.  ISE  up  to  the 
amount  of  the  HM  commissions. 


With  regard  to  ESP  sales,  we  agree 
with  petitioners  to  the  extent  that  the 
mere  existence  of  (xmmissions  on  some 
sales  in  both  markets  does  not 
automatically  preclude  the  use  of  the 
offset  rule.  Our  standard  practice 
requires  that  for  comparisons  involving 
ESP  for  which  a  commission  is  incurred 
in  both  markets,  we  deduct  the  U.S. 
commission  from  ESP  and  the  HM 
commission  from  FMV.  For 
comparisons  in  which  there  is  a 
commission  paid  in  one  market  and 
none  in  the  other  market,  we  offset  the 
commission  with  ISE  incurred  in  the 
other  market,  to  the  extent  of  the  lesser 
of  the  commission  in  the  one  market  or 
the  ISE  in  the  other.  In  order  to  follow 
this  standard  practice,  we  have 
modified  our  ESP  computer  program  for 
the  final  results  because,  in  our 
preliminary  results  calculations,  we  did 
not  offset  the  commission  with  ISE  for 
comparisons  in  which  a  commission 
was  paid  in  one  market  and  not  in  the 
other. 

Comment  25:  Petitioners  contend  that 
TCM's  HM  commission  sales  are  outside 
the  ordinory  course  of  trade  because 
they  were  unusual  and  infrequent,  as 
stated  by  TCM  in  its  June  24, 1991 
questionnaire  response.  Petitioners 
argue  that  the  Department  should 
accordingly  exclude  TCM's  HM 
commission  sales  from  FMV. 

Department's  Position:  We  disagree 
that  TXIM's  HM  commission  sales  are 
outside  the  ordinary  course  of  trade. 
TCM  paid  commissions  to  both  related 
and  unrelated  dealers  on  TCM's  sales  to 
end-users.  Although  sales  to  end-users 
constitute  a  very  small  portion  of  TCM's 
HM  sales,  and  are  included  as 
comparison  models,  these  end-users  are 
TCM's  usual  commercial  customers.  As 
a  result,  we  consider  them  to  be  in  the 
ordinary  course  of  trade. 

Comment  26:  Petitioners  contend  that 
HM  transactions  that  have  shipment 
dates  prior  to  March  1, 1989  are  not 
within  the  relevant  reporting  period 
(March  1, 1989  to  July  31, 1990)  and 
therefore  should  be  disregarded  for 
comparison  purposes.  Petitioners  note 
that  the  questionnaire  states  that 
"(tjhere  can  be  no  new  dates  of  sale  after 
shipment  and  any  subsequent  price 
modifications  must  be  reported  as  either 
a  rebate  or  a  discoimt."  Petitioners 
further  contend  that  TCM's  response 
supports  the  use  of  shipment  date  as  the 
appropriate  date  of  sale,  because  it 
states  that  the  date  of  sale  is  equivalent 
to  the  estimated  date  of  receipt  by  the 
customer.  In  the  interests  of 
consistency,  petitioners  also  suggest 
matching  U.S.  sales  to  HM  sales  on  the 
basis  of  shipment  dates. 


In  respo  ise.  TCM  argues  that  the  date 
of  sale,  rat  ler  than  the  date  of  shipment, 
determine  the  reporting  period  for  HM 
sales.  TCM  further  argues  that,  in 
accordance  with  Department  practice, 
TCM  repoi  ted  as  the  date  of  sale  the 
-date  on  wli  ich  the  parties  were  bound 
by  the  tern  s  of  sales.  Because  TCM 
followed  tie  Department's  requirements 
in  determining  dates  of  sale  and 
reporting  i  M  sales,  and  because  the 
Departmen  t  did  not  request  from  TCM 
additional  information  regarding  sale 
dates,  TCN  concludes  that  the 
Dep)artmen  t  should  not  revise  its 
reporting  r  iquirements  for  HM  dates  of 
sale. 

Departm  int's  Position:  We  agree  with 
petitioners  Any  given  sale  cannot  have 
a  date  of  s«  le  later  than  the  date  of 
shipment  t )  the  customer.  Any 
adjustment  s  to  price  or  quantity  that 
take  place  ifter  the  date  of  shipment 
must  be  reported  as  discounts  or 
rebates,  in  the  case  of  changes  in  price, 
or  quantity  adjustments  in  the  case  of 
changes  in  quantity. 

We  havejtherefore  used  the  HM  date 
of  shipmeiit  as  the  date  of  sale  instead 
of  the  date  of  delivery,  which  TCM 
reported  as  the  date  of  sale.  We 
analyzed  these  HM  shipment  dates  in 
order  to  daermine  whether  they  met 
our  criteriai  for  contemporaneity  with 
regard  to  njatching  to  the  U.S.  sale 
dates.  We  tund  that  all  but  two  of 
TCM's  proposed  matches  were  suitably 
contemporlneous,  and  that  these 
transaction^  were  only  used  for 
matching  ^ith  two  ESP  sales.  We 
assigned  these  two  sales  the  weighted- 
average  dufnping  margin  calculated  for 
ESP  sales,  i 

Commerk  27:  Petitioners  claim  that 
TCM  failec  to  include  the  G&A 
expenses  o  one  of  its  related 
subsidiarie  i,  C.  Itoh  Industrial 
Machinery  Inc.  (CIM).  Petitioners  state 
that  TCM  c  ilculated  a  GAA  factor  for 
U.S.  ISE  bu  (  failed  to  apply  this  factor 
to  the  sellii  g  price  and,  therefore,  did 
not  include  an  amount  for  the  GAA 
portion  of  1  LS.  selling  expenses  in  its 
reported  sa  e-by-sale  ISE. 

TCM  res;  onas  that  it  reported  the 
expenses  in  question  in  accordance  with 
the  Department's  instructions. 
According  fo  TCM,  it  initially  reported 
all  SG&A  expenses  that  it  incurred  in 
the  United  States  as  either  direct  or 
indirect  selling  expenses.  The 
Department  subsequently  requested, 
however,  tl  at  TCM  segregate  G&A  from 
selling  expanses,  and  allocate  the  G&A 
expenses  to  TCM's  U.S.  further 
processing  operations.  Thus,  TCM 
asserts  that  petitioners'  argument  is 
incorrect  be  cause  the  expenses  in 
question  ar  i  included,  at  the 
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Department's  request,  in  TCM's  further 
manufacturing  submissions. 

Department's  Position:  We  agree  with 
petitioners.  The  G&A  expenses  in 
question  pertain  to  all  of  TCM's  U.S. 
sales  of  subject  merchandise,  regardless 
of  whether  the  merchandise  is  further 
processed  in  the  United  States.  Because 
these  G&A  expenses  are  applicable  to  all 
U.S.  sales,  we  have  includ^  them  in 
our  calculation  of  U.S.  ISE  for  these 
final  results. 

Comment  28:  Petitioners  claim  that 
there  are  two  errors  in  the  U.S.  ISE  that 
TCM  reported  for  sales  by  another 
related  subsidiary,  Mitsui  Machinery 
Distribution,  Inc.  (MMD).  First, 
petitioners  claim  that  sale-by-sale  ISE 
shown  in  TCM's  sales  listing  does  not 
reconcile  with  the  formula  provided  by 
TCM  (ISE  factor  x  net  price).  In 
particular,  petitioners  state  that  the 
amounts  reported  for  certain  ESP  sales 
are  lower  than  the  amount  that  results 
from  applying  the  formula.  Petitioners 
request  that  the  Department  recalculate 
this  expense  using  the  formula  provided 
by  TCM. 

Second,  petitioners  claim  that  TCM 
failed  to  report  an  amount  for  MMD's 
G&A  in  TCM's  reported  ISE.  Petitioners 
request  that  the  Department  allocate  a 
portion  of  the  "General  G&A"  reported 
by  TCM  to  MMD's  forklift  truck  sales  to 
derive  a  G&A  ratio  for  MMD.  then 
multiply  this  factor  by  net  sales  price  for 
each  of  MMD's  sales  to  compute  G&A 
expenses  for  each  sale. 

Department's  Position:  We  agree  with 
petitioners  that  TCM  did  not  calculate  a 
G&A  factor  for  MMD.  We  have  corrected 
this  omission  using  the  factor, 
calculated  using  TCM's  data,  provided 
by  petitioners  in  their  case  brief  because 
this  factor  offers  a  reasonable  estimate  of 
MMD's  G&A  expenses. 

We  disagree  tnat  TCM  failed  to 
calculate  properly  the  amounts  reported 
for  ISE  on  MMD's  sales.  In  reviewing 
petitioners'  Attachment  4  to  the  case 
brief,  we  found  that  petitioners  included 
an  incorrect  amount  for  dealer 
inspection/prep  charge  and  that 
petitioners  did  not,  as  TCM's  sample 
calculation  showed,  allocate  a  portion  of 
the  ISE  to  U.S.  value-added.  After 
adjusting  petitioners'  calculations  in 
Attachment  4  to  account  for  the  correct 
dealer  inspection/prep  charge  and  the 
ISE  reported  in  U.S.  value-added,  we 
found  that  for  the  calculations  sampled, 
the  results  matched  the  amounts 
calculated  and  reported  by  TCM. 

Comment  29:  Petitioners  argue  that 
for  two  sales.  TCM  did  not  recalculate, 
as  requested  by  the  Department  in  its 
supplemental  questionnaire,  certain 
value-added  costs.  Therefore, 
petitioners  assert  that  the  Department 
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should  use  the  highest  costs  reported  by 
TCM  for  these  expense  categories  as 
BIA. 

Department's  Position:  We  agree  with 
petitioners.  For  the  final  results,  we 
used  the  highest  costs  reported  by  TCM 
for  these  expense  categories  as  BIA. 

Comment  30:  Petitioners  contend  that 
TCM's  brokerage  expenses  are 
understated  because  the  brokerage 
allocation  factor  (total  brokerage  costs 
for  U.S.  forklift  sales  divided  by  total 
revenue  from  U.S.  forklift  sales)  was 
multiplied  by  transfer  price  instead  of 
sales  price.  Petitioners  request  that  the 
Etepartment  recalculate  this  expense  by 
multiplying  the  brokerage  factor  by  sales 
price. 

TCM  replies  that  the  total  revenue 
over  which  it  allocated  brokerage 
expenses  was  the  revenue  of  TOvl's 
factory  in  Japan,  which  represents  the 
aggregate  of  all  TCM's  transfer  prices. 
Because  it  calculated  its  brokerage 
expense  factor  by  allocating  brokerage 
expenses  over  transfer  prices,  TCM 
argues  that  it  is  appropriate  to  calculate 
per-unit  brokerage  expenses  by 
multiplying  this  expense  factor  by 
TCM's  reported  transfer  prices. 

Department's  Position:  We  agree  with 
TCM.  We  find  TCM's  allocation  method 
for  calculating  Japanese  brokerage 
charges  to  be  reasonable.  TCM 
calculated  a  factor  by  dividing  total 
Japanese  brokerage  paid  on  its  exports 
of  forklift  trucks  to  the  United  States  by 
the  total  transfer  prices  (revenue 
recorded  by  the  factory  at  Shiga)  of  the 
ftJflcTTfts  exported  to  the  United  States. 
Because  the  Japanese  brokerage  charges 
woukHiave  been  paid  on  the  basis  of 
the  transfer  price,  it  is  reasonable  that 
TCM  would  use  this  in  the  denominator 
of  the  allocation  equation. 

Comn^nf  31:  Petitioners  state  that 
TCM  filled  to  report  the  actual  trading 
comp&ny  expense  incurred  for  one  sale. 
Petiticihet^  contend  that  the  Department 
should  treat  this  expense  as  a  movement 
expense,  in  accordance  with  the  first 
review,  and  should  assign  the  highest 
reported  trading  company  markup  as 
BIA  for  this  observation. 

TCM  argues  that  petitioners 
misunderstand  TCM's  method  for 
calculating  trading  company  markups. 
According  to  TCM,  it  pays  trading 
companies  a  single  fee  that  includes 
movement  expenses  incurred  by  the 
trading  companies  and  the  trading 
companies'  markup.  In  its  response, 
TCM  separately  reported  the  movement 
expenses  and  the  markup;  the  total  of 
these  items  represented  the  single  fee 
that  TCM  paid  to  the  trading  company. 
In  those  instances  in  which  the  trading 
company  markup  is  negative,  the  actual 
movement  expenses  incurred  by  the 


trading  company  exceed  the  fee  that  the 
trading  company  receives  from  TCM; 
thus,  the  negative  markup  reported  by 
TCM  is  a  downward  adjustment  to 
actual  movement  expenses,  paid  by  the 
trading  company,  to  reflect  the  amount 
paid  by  TCM.  Because  TCM's  reporting 
method  is  accurate  and  is  based  on 
actual  expenses,  TCM  asserts  that  the 
use  of  BIA  is  unwarranted.  Should  the 
Department  determine  to  reject  TCM's 
negative  trading  company  markup,  TCM 
requests  that  the  Department  set  any 
negative  amounts  equal  to  zero,  in  order 
to  reflect  the  actual  movement  expenses 
incurred  by  the  trading  companies. 

Department's  Position:  As  in  the  first 
review,  we  treated  the  trading  company 
markups  as  a  movement  charge.  The 
appropriate  deduction  to  USP  for  inland 
freight  is  the  expense  incurred  by  TCM. 
Because  the  addition  of  the  negative 
markup  yields  the  actual  expense 
incurred  by  TCM  for  this  sale,  we  have, 
for  the  final  results,  recalculated  inland 
freight  using  TCM's  submitted  data. 

Comment  32:  Petitioners  contend  that 
interest  income  claimed  by  TCM  from 
long-term  installment  sales  may  have 
been  earned  on  sales  from  TCM's 
unrelated  dealers  to  end-users  rather 
than  on  sales  from  TCM  to  its  dealers, 
and  as  such  should  not  be  added  to  the 
price  of  TCM's  sales.  Petitioners  assert 
that  installment  sales  are  generally  sales 
to  end-users  rather  than  to  dealers.  In 
addition,  petitioners  claim  that  TCM  did 
not  properly  justify  the  interest  rate  it 
used  in  calculating  this  income. 

TCM  argues  that  the  credit  income  at 
issue  is  earned  by  TCM  itself,  not  by  its 
dealers.  TCM  further  argues  that  such 
income  is  a  legitimate  increase  to  U.S. 
price,  because  it  is  agreed  to  by  the 
customer  at  the  time  of  sale.  Therefore, 
TCM  claims  that  the  Department  should 
continue  to  add  credit  income  to  U.S. 
price  for  the  final  results. 

Department's  Position:  We  disagree 
with  petitioners.  Concerning  the  issue  of 
whether  the  installment  sales  in 
question  were  made  by  TCM  to  its 
unrelated  dealers,  as  opposed  to  sales 
frt)m  the  dealers  to  end-users,  we  have 
not  found  any  evidence  that  these 
transactions  did  not  concern  sales  by 
TCM  to  its  dealers.  We  also  do  not  have 
any  evidence  that  TCM  did  not  collect 
the  credit  income  that  it  has  reported, 
regardless  of  the  interest  rate  that  it 
charged.  Therefore  we  have  continued 
to  add  credit  income  to  USP  for  the  final 
results. 

Comment  33:  Petitioners,  citing  Color 
Picture  Tubes  from  Korea  (52  FR  44186, 
November  18, 1987),  contend  that 
TCM's  U.S.  advertising  expenses  are 
direct  selling  expenses  because  the 
advertisements  are  aimed  at  a  purchaser 


who  buys  the  merchandise  from  the  first 
unrelated  purchaser  or  from  a 
subsequent  purchaser,  i.e.,  the 
customer's  customer.  Petitioners  further 
contend  that  a  TCM  advertisement 
submitted  as  Exhibit  6  of  petitioners' 
case  brief  is  proof  that  these  expenses 
are  direct  advertising  expenses  because 
the  advertisement:  (1)  specifically 
promotes  internal-combustion  forklifts 
subject  to  this  review;  (2)  identifies 
TCM  Manufacturing,  USA,  Inc.,  TCM 
America,  Inc.,  and  C.  Itoh  Industrial 
Machinery,  Inc.,  as  the  source  of  the 
advertisement;  and  (3)  does  not  refer  to 
or  promote  specific  TCM  dealers. 

Petitioners  submit  that  TCM  failed  to 
support  its  claim  that  all  of  its  U.S. 
advertisements  were  indirect  selling 
expenses  and  state  that  the  Department 
should  therefore  reject  TCM's  claim  and 
treat  all  of  the  advertising  expenses  as 
direct  expenses.  Petitioners  provide 
calculations  for  allocating  this  expense 
as  a  direct  selling  expense  to  forklifts 
sold  through  CIM  and  to  forklifts  sold 
through  MMD. 

In  rebuttal,  TCM  argues  that  the  only 
advertising  expenses  related  to  subject 
merchandise  were  for  general  corporate 
advertising,  rather  than  advertising  for 
specific  products.  TCM  further  argues 
that  the  advertising  cited  by  petitioner 
does  not  relate  to  subject  merchandise, 
because  it  concerns  forklift  trucks 
manufactured  in  the  United  States. 
Because  TCM's  advertising  is  either 
intended  to  promote  the  company  as  a 
whole,  or  is  not  related  to  forklift  trucks 
produced  in  Japan,  TCM  concludes  that 
the  Department  should  treat  TCM's  U.S. 
advertising  expenses  as  indirect  selling 
expenses. 

Department's  Position:  We  agree  with 
petitioners  that  these  expenses  are 
direct  selling  expenses  because  these 
advertisements,  as  evident  from  the 
examples  submitted  by  TCM,  are  aimed 
at  the  ultimate  consumer.  We  disagree 
with  TCM  regarding  TCM's  claim  that 
the  advertising  in  question  is  unrelated 
to  subject  merchandise  because  the 
trucks  sold  by  TCM  in  the  United  States 
were  in  fact  manufactured  in  Japan,  and 
were,  at  most,  customized  through 
further  processing  in  the  United  States. 
Therefore,  we  have  treated  these 
advertising  expenses  as  a  direct  selling 
expense  in  the  final  results. 

Final  Results  of  Review 

We  determine  the  following 
percentage  margins  to  exist  for  the 
period  June  1. 1989  through  May  31. 
1990: 
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Manufacturer/exportef 


Toyota  Motor  Corpofation 
Toyo  Umpanki  Co..  Ltd.  ... 


Margin 
percent 


6.87 
4.48 


The  De{>ajrtnient  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  concerning 
ail  respondents  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  Hnal  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  the  cash 
deposit  ratti  for  the  reviewed  companies 
will  be  the  rates  as  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  and  (3)  if  the 
exporter  is  not  a  firm  covered  by  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

The  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  39.45 
percent.  On  May  25. 1993.  the  CIT  in 
Floral  Trade  Council  v.  United  States. 
Slip  Op.  93-79  and  Federal  Mogul 
Corporation  v.  United  States.  Slip  Op. 
93-83,  decided  that  once  an  "all  others" 
rate  is  established  for  a  company  it  can 
only  be  cha  ged  through  an 
administrative  review.  The  Department 
has  determined  that  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  as  a  result  of  litigation) 
in  proceedings  governed  by 
antidumping  duty  order  for  the 
purposes  of  establishing  cash  deposits 
in  ail  current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  lit;.;ation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
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cash  dep<  sits  in  all  current  and  future 
administi  ative  reviews. 

Becausi » this  proceeding  is  governed 
by  an  ant  dumping  duty  order,  the  "all 
others"  n  te  for  the  purposes  of  this 
review  w  11  be  39.45  percent,  the  "all 
others"  n  le  established  in  the  amended 
final  noti( »  of  the  LTFV  investigation  by 
the  Depai  tment  (53  FR  20882.  June  7, 
1988). 

These  {  eposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publicati(  n  of  the  final  results  of  the 
next  adm  nistrative  review. 

This  no  tice  serves  as  a  final  reminder 
to  import  trs  of  their  responsibility 
under  19  DFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidump  ing  duties  prior  to  liquidation 
of  the  reU  vant  entries  during  this 
review  p€  riod.  Failure  to  comply  with 
this  requi  -ement  could  result  in  the 
Secretary  s  presumption  that 
reimburs<  ment  of  antidumping  duties 
occurred  md  the  subsequent  assessment 
of  double  antidumping  duties. 

This  no  lice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsih  lity  concerning  disposition  of 
proprietaiy  information  disclosed  under 
APO  in  a{  cordance  with  19  CFR 
353.34(d)  Timely  written  notification  of 
the  return  destruction  of  APO  materials 
or  conver  ;ion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  a^  APO  is  a  sanctionable 
violation. 

This  ad  ninistrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  )f  the  Tariff  Act  (19  U.S.C 
1675(a)(l  )  and  19  CFR  353.22. 

Dated:  D  tcember  23, 1993. 
BartMra  R.  Stafford. 
Acting  Ass  stant  Secretary  for  Import 
Administration 
(FRDoc 
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[C-333-60!] 

Defonne<  Steel  Concrete  Reinforcing 
Bar  From  Peru;  Determination  Not  To 
Revoke  C  Duntervalling  Duty  Order 

AGENCY:  I  itemational  Trade 
Administi  ation/Import  Administration. 
DepMrtme  it  of  Commerce. 
ACTION:  N  )tice  of  determination  not  to 
revoke  co  mtervailing  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifyir  g  the  public  of  its 
determinj  tion  not  to  revoke  the 
counterva  iling  duty  order  on  deformed 
steel  cone  rete  reinforcing  bar  fit)m  Peru. 
EFFECnVEJDATE:  January  10, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Parkhill.  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  482-2786. 

SUPPt.EMENTARY  INFORMATION: 
Background 

On  November  19. 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  61069)  its  intent  to 
revoke  the  countervailing  duty  order  on 
deformed  steel  concrete  reinforcing  bar 
from  Peru  (50  FR  48819;  November  27. 
1985). 

Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party 
objects  to  revocation  or  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  fifth  anniversary 
month. 

On  December  3, 1993,  Florida  Steel 
Corporation  and  Chaparral  Steel  Co., 
domestic  producers  and  petitioners  in 
the  original  investigation,  objected  to 
our  intent  to  revoke  the  order. 
Accordingly,  the  requirements  of  19 
CFR  355.25(d)(4)(iii)  have  not  been  met, 
and  we  will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  December  30. 1993. 
Roland  L.  MacOonald, 
Acting  Deputy. \ssistant  Secretary  for 
Compliance. 

[FR  Doc.  94-517  Filed  1-7-94;  8:45  am| 
BtLLlNQ  COOE  3S1»-DS-P 


National  Oceanic  and  Atmospheric 
Administration 

P.O.  010394B] 

Draft  Fishery  Management  Plan  (or 
Corals,  Plants,  and  Associated 
Invertetirates  for  Puerto  Rico  and  the 
U.S.  Virgin  Islands 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings  and 

request  for  comments. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  will  hold  public 
hearings  on  the  Draft  Fishery 
Management  Plan  for  Corals,  Plants,  and 
Associated  Invertebrates  for  Puerto  Rico 
and  the  U.S.  Virgin  Islands  (FMP). 
DATES:  Written  comments  on  the  draff 
FMP  should  be  submitted  on  or  before 


February  15, 1994.  See  SUPPLEMENTARY 
INFORMATION  for  dates,  time,  and 
location  of  the  public  hearings. 
ADDRESSES:  Send  wrritten  comments  to 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council. 
268  Muiioz  Rivera  Avenue,  suite  1108, 
San  Juan,  Puerto  Rico  0918-2577. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  A.  Roion.  (809)  753-6910. 
SUPPLEMENTARY  INFORMATION:  The  draft 
FMP  proposes  the  following 
management  measures:  (1)  Prohibit  the 
harvest  or  possession  of  stony  corals, 
whether  dead  or  alive,  except  for  legally 
permitted  research,  education,  and 
restoration  programs;  (2)  prohibit  the 
harvest  or  possession  of  sea  fans  and 
gorgonians  (octocorals)  and  any  species 
in  the  fishery  management  unit  if 
attached  or  existing  upon  live-rock,  live 
or  dead,  except  for  legally  permitted 
research,  education,  and  restoration 
programs;  (3)  prohibit  the  sale  or 
possession  of  any  prohibited  species 
unless  the  specimen  entered  the 
management  area  in  interstate  or 
international  commerce  and  is  fully 
documented  as  to  point  of  origin;  (4) 
prohibit  the  use  of  chemical,  plants  or 
plant-derived  toxins,  and  explosives  to 
harvest  organisms  in  the  coral  fishery 
management  unit,  except  for  legally 
permitted  research,  education,  and 
restoration  programs;  (5)  limit  harvest  of 
fishery  management  unit  organisms 
except  for  those  listed  in  Appendix  A, 
to  hand-held  dip-nets,  slurp  guns,  hand 
and  other  non-habitat  destructive  gear, 
except  for  legally  permitted  research, 
education,  and  restoration  programs;  (6) 
require  an  annual  permit  to  harvest  or 
possess  organisms  in  the  fishery 
management  unit;  (7)  require  collectors, 
dealers,  and  exporters  of  species 
managed  under  the  coral  plan  to  acquire 
an  annual  permit,  to  submit  monthly 
records  and  report  harvest,  shipments, 
and  unit  cost;  and  (8)  establish  a  Marine 
Conservation  District  (MCD)  in  the 
exclusive  economic  zone,  due  south  of 
St.  John,  U.S.  Virgin  Islands,  within  the 
coordinates  specified  below;  no 
possession  while  moored,  fishing,  or 
harvesting  of  any  organisms  will  be 
allowed  in  the  MCD;  no  anchoring  will 
be  allowed  in  the  MCD.  Exceptions  to 
the  above  restrictions  are  allowed  for 
legally  permitted  research,  education, 
and  restoration  programs. 

Proposed  Coordinates  for  Marine 
Conservation  District 


Point 

LatitiKle 

Longitude 

A  

B  

IS'IS.S'N. 
IS-li.O'N. 

64-46.9'  W. 
64''42.2'  W. 

Proposed  Coordinates  for  Marine 
Conservation  District— Continued 


Poirt 

Latitude 

Longitude 

0 

D  

18"10.0'  N. 
18"10.0'  N. 

64«42.2'  W. 
64''46.9'  W. 

All  hearings  will  be  held  ftx)m  7  p.m. 
to  10  p.m.  and  are  scheduled  on  the 
following  dates  at  the  following 
locations: 

1.  Tuesday.  February  1. 1994 — 
Conference  Room,  Legislature  Building, 
Charlotte  Amalie,  St.  Thomas.  U.S. 
Virgin  Islands. 

2.  Wednesday.  February  2. 1994 — 
Boulon  Center.  Legislature  Room.  St. 
John,  U.S.  Virgin  Islands. 

3.  Thursday,  February  3, 1994 — 
Conference  Room,  Legislature  Building, 
Christiansted.  St.  Croix.  U.S.  Virgin 
Islands. 

4.  Tuesday,  February  8, 1994 — 
Conference  Room,  Hotel  Antibes.  Cabo 
Rojo,  Puerto  Rico. 

5.  Wednesday,  February  9, 1994 — 
Restaurant  Meson  Criollo,  Road  987  Km 
3.2,  Las  Croabas,  Fajardo,  Puerto  Rico. 

Testimony  may  be  presented  at  any  of 
the  hearings.  Copies  of  the  draft  FMP 
are  available  (see  ADDRESSES). 

Dated:  January  5, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-504  Filed  1-7-94;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Estat>lishment  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fitwr  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China  and 
Permanent  Denial  of  Goods  Exported 
in  Excess  of  Import  Restraint  Limits  In 
1994 

January  5, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  notice  of  permanent  denial  of 

goods  shipped  in  excess  of  the  1994 

limits. 

EFFECTIVE  DATE:  January  17. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 


Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Inasmuch  as  no  agreement  was 
reached  in  recent  consultations  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China  on 
a  mutually  satisfactory  solution 
regarding  the  extension  of  the  bilateral 
textile  agreement,  including  quota 
limits,  illegal  transshipment  of  textile 
products  fttjm  China,  overshipping 
annual  limits,  and  other  violations  of 
the  provisions  of  the  bilateral 
agreement,  the  United  States 
Government  has  decided  to  establish 
limits  for  the  period  beginning  on 
January  1, 1994  and  extending  through 
December  31, 1994.  The  annual  limits 
for  January  1, 1994  through  December 
31, 1994  shall  be  effective  January  17, 
1994. 

It  should  be  noted  that  CITA,  under 
Executive  Order  11651,  as  amended, 
and  section  204  of  the  Agricultural  Act 
of  1956,  as  amended,  intends  to 
permanently  deny  entry  to  goods  which 
have  been  shipped  in  excess  of  the  1994 
limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  5, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  17, 1994.  entry  into  the  United  Stales 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  Tiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  China  and  exported  during 
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the  twelve-month  period  beginning  on 
January  1, 1994  and  extending  through 
December  31, 1994,  in  excess  of  the  following 
levels  of  restraint: 


Category 


200 

218  

219  «... 

226  

237  

239  

300/301  

313  

314  ....„ 

315  

317/326  


331  

333  

334  ...... 

335  

33g 

338/339 


340 


341 


342  

345 
347/348 

350  

351  

352  

359-C* 
359-V5 
360  


361 
363 


TweJve-month  restraint 
limit 


463,566  kilograrns. 

7,919,394  square  me- 
ters. 

1 ,609,888  square  me- 
ters. 

7,310.063  square  me- 
ters. 

1,245,294  dozea   - 

1,991,612  kilograms. 

2.694,290  kik>grams. 

29.829,197  square  me- 
ters. 

33,939,959  square  me- 
ters. 

116.403,311  square 
meters. 

13,957,535  square  me- 
ters of  wliich  not 
more  than  2,670,351 
square  meters  shall 
be  in  Category  326. 

3,539,461  dozen  pairs. 

64,133  dozen. 

222,374  dozen. 

278,482  dozen. 

11 3,030  dozen. 

1,525.465  dozen  of 
which  r)ot  ^nore  than 
1,157,995  dozen 
shall  be  in  knit  shirts 
other  than  T-shirts 
and  tank  tops  in  Cat- 
egories 338-S/339- 
S». 

603,342  dozen  of 
which  not  more  than 
301,671  dozen  shall 
be  in  shirts  made 
from  fabric  with  two 
or  more  cokxs  in  the 
warp  and/or  the  fill- 
ing, exckxJing 
napped  shirts  in  Cat- 
egory 340-Z  2. 

482.186  dozen  of 
wfHch  not  more  than 
289,312  dozen  shall 
be  in  btouses  made 
from  fabric  with  two 
or  more  colors  in  the 
warp  and/or  the  fil^ 
ing  in  Category  341- 

Y3. 

188,380  dozen. 

83,037  dozen. 

1.556.789  dozea 

109,122  dozen. 

354,168  dozen. 

1.159,137  dozen. 

395,659  kitograms. 

587,624  kilograms. 

5,073.230  numbers  of 
which  not  nx>re  than 
3,460.433  numbers 
shall  be  in  Category 
360-P«. 

2,864,699  numbers. 

21.823,736  numbers. 


Caegory 


369-0' 
369-H8 
369-L* 
36*-S" 
410  


433 
434 
435 
436 
438 
440 


442 
443 


445/446 

447  

448  

607  

611  


613 
614 


615  

617  

631  

633 

634  , 

635 

636  

638/639 

640  , 

641  , 

642  

645/646 

647  

648  

649  

650  

651  


652  .., 

659-C'5 

659-Hia 

659-Si' 

66»-P'a 

670-Li* 
831  .. 
833  .. 
835  .. 
840  .. 
842  .. 

845  .. 

846  .. 
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Twelve-month  restraint 
limit 


3.230.177  kilograms. 

3,303,681  kilograms. 

2,170.919  kilograms. 

395.021  kiktgrams. 

1,440,098  square  nf>e- 
ters  of  which  not 
more  than  1,154,393 
square  meters  shall 
be  Category  410- 
A 1 '  and  not  more 
than  1,154,393 
square  meters  shall 
be  in  Category  410- 
B12. 

16,947  dozen. 

9,656  dozen. 

17,736  dozen. 

11,036  dozen. 

19,312  dozen. 

27,590  dozen  of  whk:h 
not  more  ttian 
15,765  dozen  shall 
be  in  Category  440- 

M13. 

30,743  dozen. 

99,320  numbers. 

147,656  numbers. 

184,452  dozen. 

57,398  dozen. 

16,135  dozen. 

2,169,081  kilograms. 

3.707.576  square  me- 
ters. 

5,088,830  square  me- 
ters. 

7,996.731  square  me- 
ters. 

16,647.741  square  me- 
ters. 

11,631.609  square  me- 
ters. 

845,508  dozen  pairs. 

38,564  dozen. 

419,550  dozen. 

438.256  dozen. 

386.545  dozen. 

1.738,928  dozen. 

1.067,699  dozen. 

960,852  dozen. 

220,625  dozen. 

530,970  dozen. 

1,109,833  dozen. 

792,968  dozen. 

619,581  dozen. 

77,894  dozen. 

530,873  dozen  of 
which  not  more  than 
93,464  dozen  shall 
be  in  Category  651- 
B'«. 

1,776,617  dozea 

281 ,050  kitograms. 

1,924.991  kitograms. 

414,247  kitograms. 

1,352.1 12  kik)grams. 

10,761 .357  kik>grams. 

348,384  dozen  pairs. 

18,439  dozen. 

87,104  dozen. 

338,840  dozen. 

184,388  dozen. 

1,567.105  dozen 

121.724  dozen. 


Category 

Twelve-month  restraint 
liinit 

847  

898.893  dozen. 

863-820  

6.336.219  numbers 

870  

21.638,621  kik>grams. 

Group  11 

330.  332.  349,  353. 

93,858.209  square  me- 

354, 359-0  21. 

ters  equivalent 

431,432.439. 

459,  630.632,  643, 

653. 654  and 

659022.  as  a 

group. 

Sublevel  in  Group  It 

643  

353,211  numbers. 

Group  III 

201,220,222-225. 

253,179,660  square 

227,  229.  362, 

meters  equivalent 

369-023.  400, 

414,464,465.469, 

600,603,604- 

02^  606,  61ft- 

622,  624-629, 

665,  666,  669- 

O25and670-O26. 

as  a  group. 

Group  IV 

832.  834.  836,  838. 

20,140,687  square  me- 

839. 843.  644/844. 

ters  equivalent 

850-852,  858  and 

859,  as  agroup. 

Sublevel  in  Group  IV 

644/844 

2.554.380  numbers. 

836 

188,478  dozen. 

'CaMgoriM    338-S039-S:     al     HTS    numbm     Mcapt 

6109.10.0012.  6109.10.0014,  6109.10.0018. 

6109.10.0023.  6109.10.0040,  6109.10.004S.  6109.10.0060 

and  6109.10.0066. 
>Calagory    340-Z:    only     HTS     number*    6205.20.2015. 

6205.20.2020.  6206.20.2050  and  620S.20.206a 
'C««gory    341-Y:    only    HTS    numben    6204.22.3060. 

6206J0.3010. 6206.30.3030  and  6211.42.0054. 
<  Category    3S9-C:    on»y    HTS    numbers    61 03.42 J025, 

6103.49J03at,  6104.62.1020.  6104.69.3010. 

6114.20.0048.  6114^0.0052.  6203.42.2010. 

6203.42.2090.  6204.62.2010.  6211.32.0010.  6211  J2.0025 

and  621 1.42.0010. 
s  Category    369-V:    only     HTS    numbers    6103.19.2030. 

6103.19.4030.  6104.12.0040,  6104.19.2040. 

6110.20.1022.  6110.20.1024.  6110iOJ030. 

6110.20.2036.  6110.9C.0O44,  6110.90.0046. 

6201.925010.  6202.92.2020,  6203.19.1030. 

6203.19.4030.  6204.12XX>40.  6204.19.3040.  6211.32.0070 

and  6211.42.0070. 
•Category    360-P:    on«y    HTS    numbers    6308.21.1010, 

630251.1020.  6302515010,  6302515020. 

6302.31.1010.       6302J1.1020.       6302.315010       WNl 

6302J15020. 
'Category    369-0:    only    HTS    numbers    6302.60.0010. 

6302.91.0005  and  6302.91.0045. 
•Category    369-H:    only    HTS    numbers    420252.4020, 

420252.4500  and  420252.8030. 
■Category    369-1;    on»y    HTS    numbers    4202.12.4000. 

4202.12J020.  4202.1^8060.  4202.92.1500.  4202.92.3015 

and  4202.9e.609a 
'0  Category  369-S:  only  HTS  number  6307.105006. 
"Category    410-A;    onty    HTS    numbers    5111.11JO0O. 

6111.11.7030.  6111.11.7060.  5111.195000, 

5111.19.6020.  5111.19.6040.  5111.19.6060. 

5111.19.6080.  511150.9000.  6111J0.9000, 

8111«l.300a  6111.90.9000,  5212.11.1010. 

5212.12.1010.  5212.13.10ia  5212.14.1010. 

5212.15.1010.  521251.1010.  521252.1010. 

521253.1010.  621254.1010.  52125S.1010. 

5311.00500a  5407.91.05ia  54O7.ge.05ia 

5407.93.0510.  5407.94.0510,  5408.31.05ia 

54a8.3^0510.  540833.0610,  5408J4.0S10. 

5515.13.0610.  551552.0510.  6615.92.0510. 

S516.31.06ia  S6ieJ2X»ia  5516JU.06ia  5516.34.0510 

and  630150.002a 


"Category  410-B:  only  HTS  numbers  5007.10.60M. 
5007.90.6030,  5112.115030,  511Z115060. 

5112.19.90ia  5112.19.9020.  5112.19.9030, 

5112.19.9040,  5112.19.9050.  5112.19.9060. 

511250.3000,  5112.30.3000.  511290J000 

5112.90.9010,  5112.90.9090.  5212.11.1020, 

5212.12.1020,  5212.13.1020.  5212.14.1020. 

5212.15.1020.  521251.1020.  5212.22.1020, 

521253.1020,  5212.24.1020.  521255.1020 

5309515000,  5309595000,  5407  91.0520, 

5407.92.0520.  540793.0520.  540794.0520, 

5406.31.0520.  5408.32.0520.  5408.33  0520. 

5408.34.0520.  5515.130520.  5515.220520, 

551592.0520.  5516.31.0520,  5616.32.0520.  5516.33.0520 
and  5516.34.0520. 

"Category  440-M:  only  HTS  numbers  620351.0030. 
6203.23.0030.  6205.10.1000.  6205 105010, 

6205.10.2020,  6205.30.1510.  6205.30.1520. 

6205.90  2020.  6295.90.4020  and  621 1 .31 .0030. 

"Catogcyy  651-8:  only  HTS  numbers  6107520015  «id 
6106.32.0015. 

''Category  659-C:  only  HTS  numbers  6103530055. 
6103.435020,  6103.435025,  610349.2000, 

6103.49.3038,  6104.63. 1020.  6lO4.63.1030. 

bl  04.69. 1000.  6104  69.3014.  6114  30.3044 

6114.30.3054,  6203.4350ia  6203*35090. 

6203.49,10ia  6203.49.1090.  620453.l5ia 

6204.69.1010.  6210.10.4015,6211.33.0010,6211.33.0017 
and  621 1.43.0010. 

••Category  669-H:  only  HTS  numbers  650200.9030, 
6504.00.9015,  6504009060.  6505.90^090, 

6505.90  6090.  650590.7090  and  6505.90.8090. 

"Category  659-S:  onty  HTS  numbers  6112  310010, 
6112.31.0020.  611241.0010,  6112  41.0020, 

6112.41.0030.  6112.41.0040,  621 1.11. lOlo! 

6211.11.1020.  621 1.12.1010  and  621 1.12.1020. 

'•Category  669-P:  only  HTS  numbers  6305.31.0010. 
6305.31 .0020  and  6305.39  OOOO. 

'•Category  670-L:  only  HTS  numbers  4202.12.8030, 
4202.12.807a  4202.92.3020.  4202.92.3030  and 
4202.82.9025. 

"Category  863-S:  only  HTS  number  6307.105015. 

"Category  359-0:  all  HTS  numbers  ejicepi  6103.425025 
6103.49.3034,  6104.62.1020.  6104.e9.Xia 

611450.0048,  611450.0052,  6203.425010, 

6203.42.2090,  6204.625010,  6211.32  0010 

6211.32.0025.        621142.0010        (Category        359-C); 
6103.19.2030,  6i03.19.4O30,  6104.120040 

6104.195040,  611050.1022.  611050.1024 

6110505030.  6110.205035.  61ia90.0044. 

6110.90.0046.  6201.925010.  6202.92  2020 

6203.19.1030,  6203.19.4030.  6204.12.0040, 

6204.19.3040,  6211.32.0070  wid  6211.42.0070  (Category 
359-V). 

HTS  numbers  encapl  610353.0055, 


6103.495000. 
6104  63.10X. 
611430  3044, 
6203.43.2090, 
6204  63.1510, 
6211.33.0010. 
(Category  659-C); 
6604.00.9060. 


2:  Category  659-0 

6103.432020.  6103.435025. 

6103.49.3038.  6104.63.1020. 

6104.69.1000,  6104.69.3014. 

6114.x  3054,  62C3.435Cia 

6203.49. 101  a  6203.49.1090. 

6204.69.1010,  6210.10.4015. 

6211.33.0017,        6211.43.0010 

6502.OC.9030,  6504.00.9015, 

6505.9C.309C.  6505.90.6090.  660590.7090,  6505.90.8090 

(Category       669-H);       611231.0010.       6112J31.0020. 

6112.41.0010,  6112.410020,  6112.41.0030. 

6l12.41.0O40,  6211.11.1010,  6211.11.1020,  6211.12.1010 

and  621 1.12.1020  (Category  659-S). 
"Category  369-0:  all  HTS  numbers  eicept  6302  60.0010, 

6302.91.0005,        6302.91.0045        (Category        369-0); 

4202.22.4020,     420252.4500.     420252.8030     (Category 

369-H):      4202.12.4000.     4202.128020.      4202.12J060. 

420292.1500.    4202.923015,    4202  92.6090    (Category 

369-L);  and  6307.10.2005  (Categcry  369-S). 
"Category  604-O:  all  HTS  numbers  except  5509.32.0000 

(Category  60«-A). 
'^Category  669-0:  al  HTS  numbers  except  63O5Jl.0Oia 

6305.3 1.0Q20  and  6305.39.0000  (CMegory  669-P). 
"Category    670-O:    onty    HTS    numbers    4202.22.4030, 

420252.8050  and  4202  J2.9S50. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  riilemaking  provisions  of  5 
U.S.C,  553(aKl). 

Sincerely. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  94-571  Filed  1-6-94;  11:21  ami 
BILUNQ  CODE  SSIO-OR-T 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Klan-Made  Fiber  Textile 
Products  Produced  or  {Manufactured  in 
Guatemala 

January  5, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  January  12, 1994. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Nicole  Bivens  Collinson.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  1994  limits  for  Categories  340/ 
640  and  351/651  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appar«l 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993).  Also 
see  58  FR  61679,  published  on 
November  22. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes,. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  5, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  12. 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  beginning  on 
January  1. 1994  and  extending  through 
December  31. 1994. 

Effective  on  January  12. 1994.  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  l)etween  the 
Governments  of  the  United  States  and 
Guatemala: 


Category 

Adjusted  twelve-month 
limit 

340/640  

351/651 

943,400  dozen. 
200  000  dozen 

The  guaranteed  access  level  for  Categories 
340/640  and  351/651  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  94-514  Filed  1-7-94;  8:45  am) 
BILUNO  cooc  3sio-on-r 


New  Visa  Stamp  for  Certain  Cotton, 
Wool.  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetatjie  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Romania 

January  5. 1994. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  authorizing 
the  use  of  a  new  visa  stamp. 

EFFECnvE  DATE:  February  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 


1388 
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Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultiual  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Government  of  Romania  has 
noticed  the  United  States  Government 
that  instead  of  the  former  "Ministry  of 
Commerce  and  Tourism — ^Department  of 
Foreign  Trade,"  officials  of  the  newly 
established  "Ministry  of  Commerce — 
Department  of  Foreign  Trade"  will  issue 
and  sign  visas  for  textile  products 
exported  from  Romania.  Effective  on 
February  1, 1994,  textile  products 
produced  or  manufactured  in  Romania 
and  exported  from  Romania  on  and  after 
February  1, 1994  shall  be  accompanied 
by  a  visa  issued  by  the  "Ministry  of 
Commerce — Department  of  Foreign 
Trade."  From  February  1, 1994  through 
March  2, 1994,  visas  Irom  either  will  be 
accepted.  Af^er  March  2, 1994,  only 
visas  issued  by  the  "Ministry  of 
Commerce — Department  of  Foreign 
Trade"  will  be  accepted. 

A  facsimile  of  the  new  visa  stamp  is 
on  file  at  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue, 
NW,  room  3106,  Washington,  DC. 

See  49  FR  493,  published  on  January 
4, 1984. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  5, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  29, 1983,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directs  you  to  prohibit  entry  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured 
in  Romania  for  which  the  Government  of 
Romania  has  not  issued  an  appropriate  visa. 

The  Government  of  Romania  has  notified 
the  United  States  Government  that  instead  of 
the  "Ministry  of  Commerce  and  Tourism — 
Department  of  Foreign  Trade,"  officials  of  the 
"Ministry  of  Commerce — Department  of 
Foreign  Trade"  will  sign  and  issue  visas  for 
textile  products  exported  from  Romania. 
Effective  on  February  1, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
December  29, 1983  to  provide  for  the  use  of 
the  new  visa  stamp  to  accompany  shipments 
of  textile  products,  produced  or 
manufactured  in  Romania  and  exported  from 
Romania  on  and  after  February  1, 1994.  From 
February  1. 1994  through  March  2, 1994, 
visas  from  either  will  be  accepted.  After 
March  2, 1994,  only  visas  issued  by  the 
"Ministry  of  Commerce — Department  of 
Foreign  Trade"  will  be  accepted.  A  facsimile 
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of  the  new]  visa  stamp  is  enclosed  with  this 
letter. 

Shipmei  ;ts  entered  or  withdrawn  from 
warehous«|  according  to  this  directive  which 
are  not  acqompanied  by  an  appropriate 
export  vis4  shall  be  denied  entry  and  a  new 
visa  must  te  obtained. 

The  Cor  imittee  for  the  Implementation  of 
Textile  Ag  cements  has  determined  that  this 
action  falli  within  the  foreign  affairs 
exception  o  the  rulemaking  provisions  of  5 
U.S.C  553  a){l). 

Sincerel  r, 

Rita  D.  Ha  'es. 

Chairman,  Committee  for  the  Implementation 
of  Textile  i  \greements. 

(FR  Doc.  9 1-515  Filed  1-7-94;  8:45  am) 

WUING  COI  E  3S10-OR-F 


DEPART  /lENT  OF  DEFENSE 

Office  of  the  Secretary  of  the  Army 

Notice  off  Availability,  Environmental 
Assessment  and  Finding  of  No 
Significaftt  Impact  for  the  Disposal  and 
Reuse  oflCameron  Station,  VA 

AGENCY:  1  tepartment  of  the  Army,  DOD. 
ACTION:  tiotice  of  availability. 


SUMMARY  This  notice  of  availability  is 
for  the  Fi  lal  Environmental  Assessment 
(EA)  and  Finding  of  No  Significant 
Impact  (SNSI)  prepared  for  the  disposal 
and  reus<  of  Cameron  Station,  Virginia. 
The  EA  h  as  assessed  the  potential 
enviromr  ental  impacts  for  two 
proposed  reuse  alternatives:  to  develop 
Cameron  Station  for  mixed  use;  or  to 
place  Cai  leron  Station  into  caretaker 
status.  Tl  e  first  alternative  involves  the 
developn  ent  of  Cameron  Station  as 
follows:  I  lixed  residential  on  70  acres, 
commercial/retail  on  16  acres,  open 
space/re<Teation  on  50.5  acres,  and  16 
acres  for  infrastructure  use.  The  second 
altemativie  would  place  all  buildings 
and  groui  ids  in  caretaker  status. 


FOR  FURTHER 

Ms.  Mari  i 
of  Engin 
1715,  Baltimore 
(410) 


INFORMATION  CONTACT: 

De  La  Torre,  U.S.  Army  Corps 
«  ers,  (CENAB-PI^E),  P.O.  Box 
.  Maryland  21203-1715. 


962-2996. 

SUPPLEMI  NTARY  INFORMATION:  Copies  of 
the  EA  ai  d  FNSI  will  be  available  to  the 
public  fo  ■  review  for  30  days  following 
publicati  m  of  this  notice. 

Dated:  I  ecember  29, 1993. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environnient,  Safety  and  Occupational 
Health).  C  4SA  (L.  LErE). 

(FR  Doc.  9  i-446  Filed  1-7-94;  8:45  am) 

BILUNO  cot  C  3710-08-M 


Department  of  the  Aiiny 

Advisory  Committee  Meeting  Notice 

AGENCY:  Headquarters,  I  Corps  and  Fort 
Lewis,  Fort  Lewis,  WA,  DOD. 
ACTION:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  the  Committee:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee — Technical  Committee. 

Date  of  the  Meeting:  January  20, 1994. 

Place:  Yakima  Training  Center,  Building 
266.  Yakima,  Washington. 

Time:  1  p.m. 

Proposed  Agenda:  Cultural  and  Natural 
Resources  Management  Plan  Development 
and  Review. 

All  proceedings  are  open.  For  further 
information  contact  Stephen  Hart,  (206) 
967-4540. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-490  Filed  1-7-94;  8:45  am) 
BILUNO  COOE  3710-Oa-M 


DEPARTMENT  OF  ENERGY 

Draft  Feasibility  Study/Proposed  Plan- 
Environmental  Impact  Statement  for. 
Remedial  Action  at  the  Tonawanda 
Site,  Tonawanda,  NY 

agency:  Department  of  Energy  (DOE). 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  DOE,  in  response  to  public 
comments  received  to  date,  has  decided 
to  extend  to  February  10, 1994,  the 
public  comment  period  on  the  draft 
feasibility  study/proposed  plan- 
environmental  impact  statement  (FS/PP- 
EIS)  for  remedial  action  at  the 
Tonawanda  Site,  Tonawanda,  New  York 
(DOE/EIS-0191D,  EPA  EIS  No.  930393). 
DATES:  Comments  on  the  draft  FS/PP- 
EIS  should  be  postmarked  by  February 
10, 1994,  to  ensiu«  consideration. 
Comments  postmarked  after  that  date 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  or  requests  for 
copies  of  the  draft  FS/PP-EIS  should  be 
addressed  to:  Ron  Kirk,  New  York  Site 
Manager,  Former  Sites  Restoration 
Division,  U.S.  Department  of  Energy, 
Oak  Ridge  Operations  Office,  P.O.  Box 
2001,  Oak  Ridge,  Tennessee  37831. 
Telephone:  (615)  576-7477.  Fax  number 
(615) 576-0956. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Tonawanda 
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Site,  contact  Ron  Kirk  at  the  above 
address.  For  further  information  on 
DOE's  National  Environmental  Policy 
Act  (NEPA)  procedures,  contact:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Oversight  (EH-25).  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  T^ephone: 
(202)  586-^600  or  leave  a  message  at 
(800)  472-2756.  For  further  information 
on  DOE's  Comprehensive 
Environmental  Respoiise, 
Compensation,  and  Liability  Act 
(CERCLA)  procedures,  contact:  Randall 
Kaltreider,  Acting  Director,  Office  of 
Environmental  Compliance  (EH-22), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone: 
(202)  586-4440. 

SUPPLEMENTARY  INFORMATION:  On 
November  12, 1993.  the  Environmental 
Protection  Agency  published  a  notice  in 
the  Federal  Register  (58  FR  60022) 
announcing  the  availability  of  the  draft 
FS/PP-EIS  (DOE/EIS-019lt),  EPA  EIS 
No.  930393)  and  the  close  of  the  public 
comment  period  scheduled  for  January 
11, 1994.  DOE'S  draft  FS/PP-EIS  for  the 
Tonawanda  Site  integrates  NEPA  values 
with  the  procedural  and  documentation 
requirements  of  CERCLA,  whenever 
practicable  pursuant  to  DOE  Order 
5400.4.  In  response  to  requests  from 
several  parties  to  extend  the  comment 
period,  and  to  ensure  that  all  interested 
parties  have  the  opportunity  to 
comment,  DOE  is  extending  the 
comment  period  to  February  10. 1994. 
Comments  should  be  postmarked  by 
February  10, 1994,  to  ensure 
consideration;  comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable. 

Issued  in  Washington.  DC,  January  4, 1994. 

Tara  OToole, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 

IFR  Doc.  94-499  Filed  1-7-94;  8:45  am] 

BILUMO  CODE  •4SO-01-P 


Notice  of  Program  Interest  for  Minority 
Technical  Education  Program 

AGENCY:  Department  of  Energy,  San 
Francisco  Operations  Office. 
ACTION:  Notice  of  Program  Interest. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Office  of  Economic  Impact  and 
Diversity,  desires  to  encourage  the 
submission  of  unsolicited  proposals  in 
support  of  the  Department's  Minority 
Technical  Education  Program.  Such 
support  is  authorized  by  42  U.S.C.  7141 
(d)  and  7256(a);  Public  Law  95-619,  part 
3,  sec.  2.11(d),  which  states  that  the 
Director  of  the  Office  of  Minority 


Economic  Impact  may  provide 
appropriate  assistance  to  minority 
educational  institutions  to  enable  these 
institutions  to  participate  in  the 
activities  of  the  Department.  It  is 
intended  in  particular  to  obtain 
proposals  from  post  secondary  two-year 
educational  institutions,  or  from  teams 
of  organizations  including  qualified  post 
secondary  two-year  educational 
institutions.  For  purposes  of  this 
solicitation,  a  qualified  "Minority 
Education  Institution"  is  a  post 
secondary  two-year  educational 
institution  of  higher  learning  (such  as  a 
community  college  or  vocational 
college)  that  is  a  non-profit  entity  with 
8  minimum  of  25  percent  total  minority 
enrollment.  Pursuant  to  Public  Law  95- 
619,  "Minority"  means  any  individual 
who  is  a  citizen  of  the  United  States  and 
who  is  a  Negro,  American  Indian. 
Eskimo,  Oriental,  or  Aleut  or  is  a 
Spanish  speaking  individual  of  Spanish 
descent.  This  notice  describes  the 
principal  scope  of  the  activity  and 
provides  some  guidance  on  submitting 
proposals. 

DATES  AND  ADDRESSES:  Proposals  (3 
copies)  should  be  submitted  to  Estela 
Romo.  HRMD.  U.S.  Department  of 
Energy.  1301  Clay  St.,  Oakland,  CA 
94612.  Applications  received  after 
March  15, 1994.  will  be  held  for  one 
year  and  may  be  eligible  for  awards  in 
FY  95.  Proposers  receiving  awards  in  FY 
1994  will  be  notified  not  later  than  June 
15, 1994.  Each  proposal  must  contain  a 
cover  sheet  (Standard  Form  424),  a 
technical  proposal  and  budget 
justification. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
questions  concerning  this  program 
notice  should  be  directed  to  Arlene 
Coleman  at  (510)  637-1870. 

SUPPLEMENTARY  INFORMATION:  With  this 
notice,  it  is  EXDE's  intent  to  encourage 
the  submission  of  proposals  for  minority 
two  year  post  secondary  training  that 
would  address  the  following  program 
objectives: 

1.  Increase  the  number  of  minority 
students  that  select  a  course  of  study 
leading  to  energy-related  careers  to 
enable  and  encourage  them  to  bridge 
ftt)m  high  school  to  community  college 
to  four  year  educational  institutions; 
and/or,  increase  the  career  opportunities 
through  retention  programs,  retraining, 
and  bridge  programs  in  energy  related 
careers. 

2.  Strengthen  the  quantity  and  quality 
of  energy-related  technical  and 
academic  curricula  with  emphasis  on 
applied  training  provided  for  minority 
students  at  two-year  post  secondary 
schools. 


3.  Establish  partnerships  with 
industry  and  other  community  entities 
that  promote  economic  growth 
opportunities  of  the  community 
serviced  by  enriching  energy-related 
technology  transfer  activities. 

The  purpose  of  this  notice  is  to 
encourage  the  submission  of  proposals 
that  address  one  or  more  of  the 
following: 

1.  Provide  financial  assistance  to 
financially  needy  honor  students 
participating  in  the  program. 

2.  Establish  linkages  with  DOE 
contractors  and  private  and/or  public 
energy-related  institutions  to  support 
student  and  facuhy  internships. 

3.  Institute  energy  related  training  in 
computer  science,  the  physical  sciences, 
the  life  sciences,  enviroiunental 
sciences,  engineering,  software 
engineering,  engineering  technologies. 

4.  Enhance  the  development  of  tech- 
prep  education  program  curricula  and 
bridge  programs  related  to  dropout 
prevention,  re-entry,  limited  English 
proficiency,  technical  skills,  and  career 
opportunities  to  prepare  high  school 
students. 

5.  Enhance  the  articulation 
agreements  from  vocational  schools  and 
community  colleges  to  four-year 
colleges  and  universities. 

6.  Identify  and  establish  technology 
transfer  activities  between  the 
population  serviced  by  the  two-year 
post  secondary  institution  and  private/ 
or  public  institutions  as  it  relates  to 
economic  growth  and  development  of 
the  community. 

7.  Establish  linkages  with  DOE 
contractors,  and  private  or  public  energy 
related  institutions  to  support  student 
and  faculty  internships  and 
apprenticeships. 

8.  Provide  support  for  travel  expenses 
associated  with  participants'  attendance 
at  technology  transfer  meetings, 
workshops,  and  visits  to  national 
laboratories. 

9.  Establish  linkages  to  overcome 
isolation  of  the  institution  through 
cooperative  agreements,  specialized 
curricula  or  other  outreach  activities. 

10.  Enhance  the  acadenir  core  and/or 
the  basic  principles  of  applied 
technology  and  science  of  the  energy 
related  curricula. 

11.  Identify  and  estalilish  technology 
transfer  activities  between  the 
population  serviced  by  the  two-year 
post  secondary  institution  and  private/ 
or  public  institutions  as  it  relates  to 
economic  growth  and  development  of 
the  community. 

Authority:  10  CFR  part  600.  subparts  A  and 
B. 
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Eligibility 

To  be  eligible  to  participate  in  this 
program,  an  institution  must  be  a 
nonprofit  institution  of  higher  education 
which  offers  a  two  year  associate  degree 
program,  a  two  year  certificate  program, 
and  which  is  qualified  as  an  institution 
of  higher  education.  The  education 
institution  must  have  25  percent  or 
more  minority  enrollment.  It  should 
have  a  history  of  graduating  minority 
students  in  some  energy-related  or 
technical  field  such  as  applied 
mathematics,  engineering  technologies, 
environmental  science,  computer 
sciences,  software  engineering, 
engineering,  life  sciences,  or  physical 
sciences.  This  program  is  open  to 
institutions  within  the  United  States 
and  its  territories.  Institutions  having 
more  than  one  eligible  component  may 
choose  whether  to  apply  on  behalf  of 
the  institution  as  a  whole  or  to  submit 
freestanding  applications  on  behalf  of 
one  or  more  components.  Individual 
components  of  a  community, 
vocational,  or  other  institutions  are 
separately  eligible. 

Indirect  Costs 

Indirect  costs  will  be  Umited  to  eight 
percent. 

Project  Director 

The  Project  Director  is  the 
representative  and  spokesperson  for  the 
institution  in  matters  concerning  the 
award.  The  Project  Director  should  be 
available  for  consultation  with  the  DOE 
Program  Manager  and  assist  in  resolving 
issues  or  problems  encountered  by  the 
DOE  Program  Manager  during  the 
tenure  of  the  project. 

Project  Funding 

FY  1994  funding  up  to  $537,110  is 
available  for  awards  under  this  program. 
It  is  estimated  that  these  funds  will 
support  awards  from  seven  to  eight 
schools  with  funding  levels  of 
approximately  $67,000  for  this  first 
fiscal  year.  Funding  for  the  second  year 
through  the  fifth  year  is  estimated  at 
$50,000  per  year  subject  to  the 
availability  of  funds.  These  estimates  of 
funding  and  number  of  awards  do  not 
bind  the  U.S.  Department  of  Energy  to 
a  specific  number  of  awards  unless 
otherwise  specified  by  statute  or 
regulation. 

Evaluation  Process  and  Selection 
Criteria 

Applications  may  be  subjected  to 
external  review  following  preliminary 
screening. 

Projects  will  be  selected  for  funding 
based  on  their  quality  as  determined  by 
DOE  staff  evaluation  of  the  merit  of  the 


applicat  on  using  the  following  general 
criteria.  The  general  criteria  will  be 
either  A  xeptable  or  Unacceptable  based 
on  the  f(  illowing: 

1.  Th(  potential  contribution  which 
the  pro;  osed  effort  is  expected  to  make 
to  the  pi  ogram's  objectives,  if  pursued  at 
this  timi  I. 

2.  Evi  lence  of  overall  merit. 

3.  Use  of  unique,  innovative,  or 
meritori  )us  methods,  approaches,  or 
ideas,  in  eluding  formal  agreements 
between  institutions. 

4.  Qui  lifications,  capabilities,  and 
experier  ce  of  the  application's  Project 
Director  and  key  personnel  who  are 
considei  ed  to  be  critical  in  achieving 
applicant  objectives. 

5.  Demonstrate  cost-sharing  from  non- 
Departnient  of  Energy  sources. 

6.  Tha  number  of  minority  categories, 
number  pf  participants  that  are  expected 
to  be  impacted. 

7.  Tha  degree  to  which  the  past  efforts 
have  im  >acted  the  local  community  in 
relation!  hip  to  education  in  general. 

The  fc  Ilowing  specific  criteria  will  be 
applied  o  projects.  These  criteria,  along 
with  the  general  criteria  described 
previou)  ly,  will  be  used  for  the 
technia   evaluation  of  each  project. 
Final  se  action  of  projects  will  be  made 
by  DOE  )ased  on  the  technical 
evaluatii  tns  and  other  factors  such  as 
duplicat  on  of  activities,  total  program 
balance,  geographic  distribution, 
balance  jf  minority  category  and  sub- 
category demonstration  of  cost-sharing, 
and  othc  r  factors. 

1.  Idei  tification  of  needs  of  the 
project. 

a.  Inst  tutional  assessment  and  profile 
in  meeti  ig  proposed  requirement 

b.  Idei  tification  of  specific  basic 
applied  echnologies  and  training 
object!  v(  s. 

c.  Inv<  Ivement  of  community  entities 
serviced  by  the  two-year  educational 
instituti  m  and  other  appropriate 
entities  n  establishment  of  project 
needs.  S  )ecifically,  the  project  must 
address  i  inergy  related  technology 
transfer  <  ictivities  as  it  relates  to 
economic  growth  of  the  community 
serviced  by  the  education  institution. 

2.  Plai  of  operation. 

a.  Defi  (lition  of  project  activities 
needed  \  /ith  appropriate  time  and 
resource;  pro  jecti  ons. 

b.  Management  Plan. 

c  Relj  tionship  of  this  project  to  the 
overall  i  istitutional  plan. 

3.  Poo  of  potential  student  trainee 
participi  nts. 

4.  Ove  rail  benefits  to  the  institution(s) 
and  the  (  ommunity  served  by  the 
instituti(  n. 
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Proposal  Preparation  Guidelines 

Proposals  submitted  in  response  to 
this  solicitation  shall  contain  the 
information  required  in  this 
announcement  and  should  reference 
Program  Notice  DE-FG03-94SF20212 
Proposals  will  be  evaluated, 
independently,  as  received  and  selected 
for  awards  up  to  the  limit  of  available 
funding.  DOE  assumes  no  responsibility 
for  any  costs  associated  with  proposal 
preparation  under  this  announcement. 

Issued  in  Oakland,  CA,  on  December  21, 
1993. 

Department  of  Energy 

Martin  J.  Doougala, 

Acting  Manager. 

IFR  Doc.  94-380  Filed  1-7-94;  8:45  am] 

BILUNQ  COOC  S46O-01-P 


Office  of  Arms  Control  and 
Nonprolifefation 

Proposed  Sutisequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
proposed  "subsequent  arrangement". 
under  the  Additional  Agreement  for 
Corporation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Norway 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  for  the 
following  retransfer:  RTD/NO(EU)-€0 
for  the  transfer  from  the  Federal 
Republic  of  Germany  to  Norway  of 
17.63  kilograms  of  uranium  containing 
3.517  kilograms  of  the  isotope  uranium- 
235  (19.95  percent  enrichment)  for  test 
fuel  fabrication  for  the  Halden  reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  mil  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  <his 
notice. 


Issued  in  Washington,  DC,  on  January  5, 
1994. 

Salvador  N.  Ceja, 

Acting  Director,  Office  ofNonproliferation 
Policy.  Office  of  Arms  Control  and 
Nonproliferation. 

IFR  Doc.  94-498  Filed  1-7-94;  8:45  ami 

BILUNO  CODE  646»41-M 


Office  of  Fossil  Energy 
[Docket  No.  ERA-FE-81-012] 

Tucson  Electric  Power  Co.;  Application 
for  Rescission  of  a  Prohit)ition  Order 
Issued  Pursuant  to  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  application  to  rescind 
Prohibition  Order. 

SUMMARY:  Tucson  Electric  Power 
Company  has  requested  that  DOE 
rescind  a  Fuel  Use  Act  Prohibition 
Order  issued  to  electric  generating  units 
at  its  Irvington  Generating  Station 
located  near  Tucson,  Arizona. 
DATES:  Comments  must  be  submitted  on 
or  before  February  24, 1994. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Department  of  Energy. 
Office  of  Fossil  Energy,  Office  of  Fuels 
Programs,  Docket  room  3F-056, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Docket  No.  ERA-FC-B1-G12  should 
be  printed  on  the  outside  of  the 
envelope  and  on  the  documents 
contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  T.  Skinker,  Esq. 
(Program  Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Fossil  Energy  (FE)  of  the  Department 
of  Energy  (DOE)  has  received  an 
application  by  Tucson  Electric  Power 
Company  [TEP]  to  rescind  the 
Prohibition  Order  issued  on  July  15, 
1981  (46  FR  37960,  July  23, 1981), 
pursuant  to  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA) 
42  U.S.C.  8301  et  seq.  The  order 
prohibited  the  burning  of  oil  or  natural 
.gas  in  TEP's  Irvington  Generating 
Station  Units  1,  2  and  3,  located  near 
Tucson.  Arizona. 

Pursuant  to  10  CFR  501.102(b).  TEP 
filed  its  application  based  on  a 
substantial  change  in  the  circumstances 
upon  which  the  Prohibition  Order  was 
originally  issued.  TEP  claims  this 
change  in  circumstances  to  be  beyond 
its  control.  TEP  cites  the  sharp 
reduction  in  economic  benefits  to  be 
r<)alized  from  the  conversion  to  coal  and 


the  potentially  costly  environmental 
disincentives  to  using  coal,  combined 
with  TEP's  financial  situation,  as  the 
impetus  for  the  requested  relief.  TEP 
requests  rescission  to  permit  the 
company  to  continue  to  use  oil  or 
natural  gas  above  the  percentage  limits 
specified  in  the  prohibition  order. 

Procedural  Matters 

Any  party  or  person  desiring  to  be 
heard  or  to  protect  this  application  for 
rescission  should  file  five  copies  of  any 
comments,  petitions  to  intervene,  or 
protests  at  the  address  provided  above. 
Any  request  for  a  public  hearing  must 
be  made  within  the  public  comment 
period.  In  making  its  decision  regarding 
the  requested  rescission  action,  DOE 
will  consider  all  relevant  information 
submitted  or  otherwise  available  to  it. 

The  public  file  containing  a  copy  of 
the  application  and  other  documents 
and  supporting  materials  on  this 
proceeding  is  available,  upon  request,  at 
the  address  above. 

Issued  in  Washington,  DC.  on  )anuary  5, 
1994. 

Anthony  J.  Como. 

Director,  Office  of  Coal  6r  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  94-500  Filed  1-7-94;  8:45  am] 
BILUNO  COM  C4SO-01-M 


Federal  Energy  Regulatory 
Commission 

Duke  Powrer  Co.;  Notice  of  intent  To 
Prepare  an  Environmental  Assessment 

prelect  No.  2607-001] 

January  4, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicensing  of  the 
existing  Spencer  Mountain 
Hydroelectric  Project,  Project  No.  2607- 
001.  The  project  is  located  on  the  South 
Fork  Catawba  River  in  Gaston  County. 
North  Carolina. 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  EA  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  economic  and  engineering 
analyses. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EA  will  be  analyzed  by  the  staff  and 
considered  in  the  final  EA.  The  staff's 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 


of  the  Commission  in  reaching  its  final 
licensing  decision. 

The  purpose  of  this  notice  and  the 
attached  scoping  document  is  to  solicit 
comments  from  interested  individuals, 
organizations,  and  agencies  with 
environmental  expertise  and  concerns 
that  will  assist  the  staff  in  identifying 
the  scope  of  environmental  issues  that 
should  be  analyzed  in  the  EA. 

The  scoping  document  will:  (1) 
Identify  preliminary  environmental 
issues  related  to  the  proposed  projects, 
(2)  identify  preliminary  resource  issues 
that  are  not  important  and  do  not 
require  detailed  analysis,  (3)  identify 
reasonable  alternatives  to  be  addressed 
in  the  EA.  and  (4)  solicit  all  available 
information,  especially  quantified  data, 
on  the  resource  issues,  including  points 
of  view  in  opposition  to,  or  in  support 
of,  the  staffs  preliminary  views. 

Written  comments  must  be  filed  no 
later  than  March  1, 1994  with: 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  room  3100,  Washington,  DC  20426. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Spencer  Mountain 
Hydroelectric  Profect,  (FERC  No.  2607- 
001). 

Intervenors — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 
Lois  0.  Cashell. 
Secretary. 

IFR  Doc.  94-455  Filed  1-7-94;  «:45  am) 
BILUNO  COOC  erir-oi-p 

[Docket  No.  CP94-162-000.  et  al.] 

NGC  Energy  Resources  Umited 
Partnership,  et  al.;  Natural  Gas 
Certificate  Filings 

January  3, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NGC  Energy  Resources  Limited 
Partnership. 

[Docket  No.  CP94-1 62-000] 

Take  notice  that  on  December  22. 
1993.  NGC  Energy  Resources,  Limited 
Partnership  (NER),  located  at  13430 
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Northwest  Freeway,  suite  1200, 
Houston.  TX  77040,  filed  in  the  above- 
referenced  docket,  pursuant  to  section 
1(b)  of  the  Natural  Gas  Act  (NGA).  15 
U.S.C.  717(b)  and  Rule  207(a)(2)  of  the 
Commission's  rules  of  Practice  and 
Procedure,  18  CFR  385.207.  a  Petition 
for  Declaratory  Order  Disclaiming 
Jurisdiction  over  certain  facilities 
acquired  from  Northern  Natural  Gas 
Company  (Northern),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  NER  entered  into  an 
agreement  with  Northern  under  which 
Northern  will  sell  NER  the  "Bear  Paw" 
facilities  located  in  Blaine,  Chouteau 
and  Hill  Counties,  Montana,  and 
interconnecting  with  the  pipeline 
owned  by  Many  Islands  Pipe  Lines 
(Canada)  Limited  at  the  Montana/ 
Saskatchewan  border.  NER  will  acquire 
approximately  500  miles  of  various 
diameter  gathering  lines  along  with 
three  compressors  totaling  13,600 
horsepower. 

It  is  further  stated  that  NER  requests 
that  the  Commission  declare  the  entire 
Bear  Paw  system  to  be  gathering 
facilities  under  section  1(b)  of  the  NGA. 
NER  also  states  that  Northern  has  filed 
an  application  in  Docket  No.  CP94-130- 
000  to  authorize  the  abandonment  and 
sf  !e  of  these  facilities  to  NER. 

Comment  date:  January  24, 1994,  in 
a:  cordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Questar  Pipeline  Company 

[Docket  No.  CP94-1 59-000) 

Take  notice  that  on  December  23, 
1993,  Questar  Pipeline  Company 
(Questar)  of  79  South  State  Street,  Salt 
Lake  Qty,  Utah  84111  filed  in  Docket 
No.  CP94-1 59-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  minor  pressure  regulating 
facilities  under  the  blanket    ' 
authorization  issued  by  the  Commission 
in  Docket  No.  CP82-491-O00  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Questar  proposes  to  abandon  its 
Huntington  District  Regulator  Station 
(HU0005  DRS)  located  adjacent  to  its 
six-inch  Jurisdictional  Lateral  (J.L.)  No. 
44  located  in  Emery  County,  Utah,  used 
in  conjunction  with  providing  gas 
service  to  Mountain  Fuel  Supply 
Company  (Mountain  Fuel),  Questar's 
local  distribution  company  affiliate. 
Questar  states  that  the  facilities  to  be 
abandoned  at  the  HU0005  DRS 
comprise  approximately  100  feet  of 


three,  our  and  six-inch  piping  and  one 
pressu  e  regulating  valve  assembly. 
Questa  r  states  that  the  investment 
associated  with  the  facilities  to  be 
aband<  ned  is  $15,129.  Questar  states 
that  be  ::ause  these  facilities  function 
solely  o  reduce  delivery  pressures  for 
indivic  ual  downstream  sales  and 
transpi  irtation  delivery  meter  stations, 
no  actj  al  deliveries  were  made  directly 
throug  1  these  facilities.  Questar  states 
that  fo  lowing  abandonment,  the  3-inch 
Huntington  Tap  will  remain  in  service. 
Questar  states  that  because  Mountain 
Fuel  w  ill  continue  to  deliver  to  its 
custon  ers  via  individual  meter  and 
regulat  ng  stations  along  the  length  of 
J.L.  No  44,  there  will  be  no 
abandonment  of  gas  service  to  Mountain 
Fuel  01  its  customers  as  a  result  of 
granting  it  permission  to  abandon  the 
HU00a|5  DRS. 

Comhient  date:  February  17. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  and  of  this  notice. 

3.  Great  Lakes  Gas  Transmission 
Limits   Partnership 

(Docket  No.  CP94-143-O001 

Take  notice  that  on  December  20. 
1993,  (  reat  Lakes  Gas  Transmission 
Limit»  !  Partnership  (Great  Lakes),  One 
Woodward  Avenue,  suite  1600,  Detroit. 
Michiffln  48226.  filed  in  Docket  No. 
CP94-H  7-O00.  a  request  pursuant  to  §§ 
157.20  i  and  157.211  of  the 
Comm  ssion's  Regulations  and  Great 
Lakes'  )lanket  certificate  issued  in 
Docket  No.  CP90-2053-O00  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
author  zation  to  construct  and  operate  a 
new  dt  livery  point  near  Chippewa 
Towns  lip.  Isabella  County,  Michigan,  to 
providi  Midland  Cogeneration  Venture 
Limite(   (MCV)  the  flexibility  and  the 
securit '  of  a  second  delivery  point  to 
receive  natural  gas  transported  by  Great 
Lakes,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Comm  ssion  and  open  to  public 
inspect  ion. 

Grea  Lakes  states  that  MCV  is  an 
existing  shipper  to  whom  it  provides 
firm  transportation  service  of  up  to 
80,000  VIcf  of  gas  per  day  under  Part 
284  of  he  Commission's  regulations. 
Great  I  ikes  states  that  it  currently 
receive  5  the  gas  at  its  Emerson  Receipt 
Point,  xated  in  Great  Lakes'  Western 
Zone.  J  nd  delivers  gas  to  MCV  through 
the  Chnpewa  Meter  Station  on  Great 
1-akes'  hiainline.  Great  Lakes  states  that 
the  de4gn  capability  of  the  Chippewa 
Meter  5  tation  has  now  been  exceeded 
and  thf  t  MCV  has  requested  it  to 
constn  ct  and  operate  a  new  delivery 
point  (  Midland  Meter  Station)  to 
providd  flexibility  and  the  security  of  a 
second  delivery  point.  Great  Lakes 
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states  that  the  Midland  Meter  Station 
will  consist  of  taps,  two  turbine  meters, 
a  gas  separator,  and  an  electronic 
measurement  system.  Great  Lakes 
estimates  that  the  cost  to  construct  the 
facilities  will  be  about  $1.4  million. 
Great  Lakes  states  that  the  Midland 
Meter  Station  and  existing 
transportation  service  will  not  impact 
its  existing  peak  day  and  annual 
deliveries,  and  the  transportation 
service  will  continue  to  be  provided, 
under  Part  284  of  the  Commission's 
regulation,  without  detriment  to  service 
to  any  other  shipper  on  its  system. 

Comment  date:  February  17, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  h'eard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-457  Filed  1-7-94;  8:45  am) 
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[Docket  No.  CP94-163-000,  at  aL] 

Kansas  Gas  Supply  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

December  50, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  Gas  Snppty  Corporation 

(Docket  No.  CP94-163-000) 

Take  notice  that  on  December  21, 
1993,  Kansas  Gas  Supply  Corporation 
(KGS).  10200  Grogans  Mill  Road.  The 
Woodlands.  Texas  77380,  filed  in 
Docket  No.  CP94-1 63-000  a  petition  for 
an  order  declaring  that  the  gathering 
system,  which  KGS  proposes  to  acquire 
from  Williams  Natural  Gas  Company 
(WNG),  is  a  gathering  facility  pursuant 
to  Section  1(b)  of  the  Natural  Gas  Act 
and  therefore  exempt  from  the 
Commission's  jurisdiction,  all  as  more 
fully  set  forth  In  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

KGS  states  in  its  petition  that  it  seeks 
a  declaration  from  the  Commission  that 
the  Barber  County  Gathering  System 
located  in  Barber  County,  Kansas  and- 
Woods  County,  Oklahoma,  which  KGS 
proposes  to  acquire  ftx)m  WNG.  is  a 
gathering  facility.  Further.  KGS  states 
that  it  seeks  a  declaration  that  the 
acquisition,  ownership  and  operation  of 
the  Barber  County  GeUiering  System 
will  not  subject  KGS.  or  any  of  the 
facilities  of  KGS  (including  the  Barber 
County  Gathering  System),  or  any  of  the 
services  performed  or  to  be  performed 
by  KGS.  to  the  jurisdiction  of  the 
Commission  under  the  Natural  Gas  Act 
or  the  Commission's  regulations 
thereiuider. 

Comment  d<rte;  January  20. 1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  WilUanu  Natural  Gas  Company 

(Docket  No,  CP94-14  7-000) 

Take  notice  that  on  December  20, 
1993.  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288.  Tulsa.  Oklahoma 
74101.  filed  in  Docket  No.  CP94-147- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon,  by 
sale,  WNG's  Barber  County  gathering 
system  and  the  assignment  and 
abandonment  of  gas  purchase  contracts 
and  direct  sales  contracts  to  Kansas  Gas 
Supply  Corporation  (KGS),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

WNG  proposes  to  abandon,  by  sale  to 
KGS.  the  Barber  County  gathering 
system  located  In  Barber  County,  Kansas 
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and  Woods  County.  Oklahoma:  to  assign 
and  abandon  the  sales  obligation  of 
producers  of  Natural  Gas  Act  gas 
presently  or  previously  under  contract 
to  WNG  to  KGS:  and  to  assign  and 
abandon  all  of  WNG's  pipeline  rights  in 
the  sale  facilities  to  KGS. 

Comment  date:  January  20. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Florida  Gas  Transmission  Company. 

(Docket  No.  CP94-141-000) 

Take  notice  that  on  December  20, 
1993.  Florida  Gas  Transmission 
Company  (FGT).  1400  Smith  Street.  P.O. 
Box  1188,  Houston.  Texas  77251-1188, 
filed  in  Docket  No.  CP94-141-000  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate 
new  delivery  point  facilities  for  Qty  Gas 
Company  of  Florida  (CGF)  in  Brevard 
County,  Florida,  under  FGTs  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  install  a  meter 
station,  to  be  known  as  the  Indian  River 
Meter  Station,  to  serve  as  a  delivery 
point  for  CGF.  It  is  stated  that  the 
delivery  point  will  permit  deliveries  of 
up  to  480  MMBtu  equivalent  of  natural 
gas  per  hour.  It  is  asserted  that  the 
deliveries  will  be  made  under  the  terms 
of  the  existing  FTS-1  service  agreement 
between  FGT  and  CGF.  It  is  further 
asserted  that  the  deliveries  are  within 
CGF's  existing  entitlement  from  FGT 
and  that  the  deliveries  would  not 
disadvantage  FGTs  other  customers.  It 
is  estimated  that  construction  of  the 
facilities  would  cost  $81,000,  to  be 
reimbursed  bv  CGF. 

Comment  date:  February  14. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  High  Island  Offriiora  System 

IDocket  No.  CP94-127-O00I 

Take  notice  that  on  December  13. 
1993,  High  Island  Of^ore  System 
(HIOS).  500  Renaissance  Center.  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP94-1 27-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
(NGA).  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  Fine  Natural  Gas  Company 
(Fina).  all  as  more  fully  set  ibrth  in  the 


apphcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

HIOS  proposes  to  terminate  12.000 
Mcf  per  day  in  firm  transportation 
service  which  it  renders  for  Fina 
according  to  HIOS'  Rate  Schedule  T-19. 
HIOS  also  proposes  to  terminate  20,000 
Mcf  per  day  in  associated  Interruptible 
Overrvm  Transportation  Service 
volumes  it  renders  according  to  its  Rate 
Schedule  I.  HIOS  notes  that  service  for 
Fina  was  certificated  in  Docket  No. 
CP75-104  by  order  issued  March  29. 
1982. 18  FERC  1 61.274  (1982).  HIOS 
states  that  according  to  timely  notice 
given  to  it  by  Fine's  letter  dated  July  26. 
1993.  it  proposes  to  terminate  these 
services  effective  August  22. 1994 — the 
end  of  the  primary  term  of  an  agreement 
between  HIOS  and  Fina  dated 
September  25. 1987.  and  designated  as 
HIOS'  Rate  Schedule  T-19. 

Comment  date:  Janaury  20. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  v^rith  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  heering 
therein  must  file  a  motion  to  Intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedxire,  a  heering  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein.  If 
the  Commission  on  its  own  review  of 
the  matter  finds  thet  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
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that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Conunission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  niing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-456  Filed  1-7-94;  8:45  am] 
MLUNQ  coot  6717.01-P 


[Project  No.  11311-001  Nevada] 

TS  Hydro;  Notice  of  Surrender  of 
Preliminary  Permit 

January  4, 1994. 

Take  notice  that  TS  Hydro,  Permittee 
for  the  TS  Ranch  Project  No.  11311,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11311  was  issued  November 
13, 1992,  and  would  have  expired 
October  31, 1995.  The  project  would 
have  been  located  partially  on  lands 
administered  by  the  Bureau  of  Land 
Management  on  TS  Ranch  in  Lander 
and  Eureka  Counties.  Nevada. 

The  Permittee  filed  the  request  on 
December  8. 1993.  and  the  preliminary 
permit  for  Project  No.  11311  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-458  Filed  1-7-94;  8:45  am) 
MLUNQ  COOC  VTir-OI-M 


[DocI  at  No.  EQ94-13-000] 

Broc  dyn  Energy  Limited  Partnership; 
AppI  cation  for  Determination  of 
Exen  ipt  Wholesale  Generator  Status 

Janua  y  4, 1994. 

On  January  3. 1994  Brooklyn  Energy 
Limi  ed  Partnership  ("BELP")  (c/o  Mary 
Ann  |lalls,  Reid  &  Priest,  701 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004)  filed  with  the 
Fedei  al  Energy  Regulatory  Commission 
an  ap  plication  for  determination  of 
exernpt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  Regulations.  BELP  is  a 
Novai Scotia  Hmited  partnership  formed 
to  own  an  electric  and  steam  generating 
facility  to  be  located  in  Brooklyn,  the 
Provipce  of  Nova  Scotia,  Canada. 

AnV  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  Nor&  Capitol  Street, 
NE., '  Vashington,  DC  20426,  in 
accoijdance  with  §§385.211  and  385.214 
of  th«  Commission's  Rules  of  Practice 
and  F  rocedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accui  jcy  of  the  application.  All  such 
moti(  ns  and  comments  should  be  filed 
on  or  before  January  14, 1994  and  must 
be  sei  ved  on  Applicant.  Any  person 
wish]  ng  to  become  a  party  must  file  a 
moti(  n  to  intervene.  Copies  of  this  filing 
are  oi  i  file  with  the  Commission  and  are 
availi  ble  for  public  inspection. 
Lois  C .  Cashell, 
Secret  iry. 

(FR  D(  k:.  94-431  Filed  1-7-94;  8:45  am) 
BtLUtN   COOC  tTir-OI-M 


[Dock  It  No.  RP94-101-000] 

Carnegie  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

lanuaiy  4, 1994. 

Talje  notice  that  on  December  30, 
1993, [Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FHIC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Original  Sheet  No.  8A,  to 
becoitie  effective  January  31, 1994. 

Carnegie  states  that  it  is  filing  the 
abovq  tariff  sheet  as  a  limited 
application  under  Section  4  of  the 
Natuaal  Gas  Act  and  the  Commission's 
Orde^  No.  636  to  direct  bill  to  New 
Jersey  Natural  Gas  Company,  Carnegie's 
formar  Rate  Schedule  LVWS  customer 
Accojint  No.  191  costs  billed  to  Carnegie 
by  Carnegie's  upstream  pipeline,  Texas 
Eastern  Transmission  Corporation 
(Texals  Eastern)  pursuant  to  Texas 


Eastern's  filing  in  Docket  No.  RP94-47- 
000. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol.Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  p.  Cashell, 
Secretary. 

IFR  Doc.  94-459  Filed  1-7-94;  8:45  am) 
WLUNO  COOC  6717-01-M 

[Docket  No.  RP94-102-000] 

Carnegie  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Original  Sheet  No.  7 A.  to 
become  effective  January  31, 1994. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as  a  limited 
application  under  sectioA  4  of  the 
Natural  Gas  Act  and  the  Commission's 
Order  No.  636  to  direct  bill  to  Carnegie's 
former  bundled  firm  sales  customer  the 
pre-restructuring  balance  of  Account 
No.  858  costs  included  in  Carnegie's 
Account  No.  186.7,  as  adjusted  for 
carrying  charges  and  interest,  together 
with  amounts  direct  billed  to  Carnegie 
by  Carnegie's  upstream  pipeline,  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  pursuant  to  Texas 
Eastern's  filing  in  Docket  No.  RP93- 
204-000. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington. 


DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  he 
filed  on  or  before  January  11. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion' to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoisD.CasbeU, 
Secretary. 
IFR  Doc.  94-460  Filed  1-7-94;  8:45  am) 

BILUNO  COM  C717-ei^ 


[Docket  Na  RP94-e«-000] 

CNG  Transnofssion  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  Na  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  on  February  1, 1994. 

CNG  states  the  proposed  rate  changes 
would  increase  CNG's  revenues  by 
$106.6  million  based  on  a  test  period 
cost  of  service  for  the  twelve  months 
ended  September  30, 1993,  as  adjusted 
for  known  and  measurable  changes 
through  June  30, 1994.  CNG  states  that 
increased  rates  are  necessary  primarily 
to  recover  increased  operation  and 
maintenance  expenses,  increased  costs 
of  material  and  supplies,  increased  costs 
of  transportation  by  others,  increased 
depreciation  expense,  increased  taxes, 
stranded  costs,  and  increased  plant 
investment.  The  filed  rate  of  return  is 
based  on  a  capitalization  of  65.73 
percent  common  equity  and  34.27 
percent  debt  with  an  equity  return  of  14 
percent. 

CNG's  filing  Includes  primary  and 
alternate  tariff  sheets.  CNG  states  that 
the  primary  tariff  sheets  reflect  the  end 
of  CNG's  gathering  rate  moratorium  and 
the  establishment  of  a  two-part 
gathering  rate.  The  alternate  tariff  sheets 
reflect  continuation  of  the  gathering  rate 
moratorium  that  was  approved  for  CNG 
in  Docket  Na  RP88-211. 

CNG  states  that  it  has  posted  and 
served  its  filing  in  accordance  with 
§  154.16  of  the  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiHng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  January  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on 
file  with  the  Commission  and  are 
available  for  public  insf>ection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-436  Piled  1-7-94;  8:45  am] 
BILUNQ  COOC  SnT-Ot-M 

pocket  No.  RP94  9C  OOq 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993.  Granite  State  Gas  Transmission, 
Inc.  (Granite  State)  tendered  for  filing  as 
part  of  its  FERC  Ges  Tariff,  Third 
Revised  Volume  No.  1,  Original  Sheet 
No.  31  changes  tn  rates  for  effectiveness 
on  January  1, 1994. 

Granite  State  further  states  that  its 
filing  includes  Second  Revised  Sheet 
No.  20  containing  a  revised  Index  in  its 
tariff. 

According  to  Granite  State  the  charges 
on  Original  Sheet  No.  31  allocate  the 
accumulated  balance  in  its  A/C  191  as 
of  October  31, 1993  to  its  customers. 
Bay  State  Gas  Company  and  Northern 
Utilities,  Inc.  Granite  State  further  states 
that  it  proposes  to  directly  bill  the 
balance  in  A/C  191  as  transitional  costs 
pursuant  to  Order  Nos.  636,  et  aL  h  is 
further  stated  that  Granite  State 
commenced  restructured  operations  on 
November  1, 1993  imder  a  compliance 
plan  and  tariff  approved  by  the 
Commission  in  Docket  No.  RS93-1-O00. 

Granite  State  states  that  copies  of  its 
filing  have  been  served  on  its  customers. 
Bay  State  Gas  Company  and  Northern 
Utilities,  Inc.,  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  11. 1994.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-461  Filed  1-7-94;  8:45  am) 

BILUNO  COOC  «717.41-M 


[Docket  No.  RPM-93-0001 

K  N  Interstate  Gas  Transmtsston  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  4. 1994. 

Take  notice  that  on  December  30, 
1993.  K  N  Interstate  Gas  Transmission 
Co.  (KNI).  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff.  Second 
Revised  Volume  Nos.  1-A  and  1-B.  KNI 
states  that  the  proposed  changes  would 
increase  revenues  from  jurisdictional 
transportation,  no-notice,  and  storage 
service  by  $12.0  miUion  based  on  the 
twelve-month  period  ending  September 
30,  1993,  as  adjusted  for  known  and 
measurable  changes. 

KNI  states  that  the  jurisdictional  rates 
filec'  hefwith  are  designed  to  enable 
KNI  to  recover  increases  in  its 
jurisdictional  cost  of  service  resulting 
from:  (1)  Additional  facilities,  and  (2) 
increased  operating  costs  and  higher 
costs  of  materials  and  supplies. 

KNI  requests  that  the  tendered 
sheet(s)  be  accepted  for  filing  and  be 
permitted  to  become  effective  February 
1,  1994. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers  and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commissicm's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  peraon  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-434  Filed  1-7-94;  8:45  am) 

BILUNO  COOC  C717-01-M 


[Docket  No.  TM94^4-1&-<)00] 

National  Fuel  Qas  Supply  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993.  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
follov^ing  tariff  sheet  to  be  effective  on 
February  1, 1994: 

Second  Revised  Sheet  No.  225 

National  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commission 
and  to  be  recovered  by  National  by 
operation  of  Section  20  of  the  General 
Terms  and  Conditions  to  National's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  National  further  states  that  the 
pipeline  supplier  that  has  received 
approval  to  bill  revised  take-or-pay 
charges,  as  reflected  in  National's  Hling 
herein  is:  Tennessee  Gas  Pipeline 
Corporation. 

National  states  that  copies  of 
National's  filing  were  served  on 
National's  jurisdictional  customers  and 
on  the  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  January  11, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-438  Filed  1-7-94;  8:45  am) 
Biumo  COOC  tnr-ei-M 


[DocM»t  No.  RP94-88-000] 

Pacific  Gas  Transmission  Co.;  Change 
in  Rales 


)anua  y  4. 1994. 

Ta  e  notice  that  on  December  23, 
1993  Pacific  Gas  Transmission 
Comiany  (PGT)  submitted  for  filing 
purs)  ant  to  section  4  of  the  Natural  Gas 
Act  a  id  §  154.63  of  the  Commission's 
Regu  ations  therexmder,  certain  tariff 
sheet  >  to  establish  a  mechanism  to 
adjus  t  the  effective  and  fuel  and  line 
loss  I  ercentages  to  reflect  more  closely 
the  ci  irrent  requirements  for  fuel  and 
line  1 3ss  on  PGT's  system. 

PC  r  proposes  to  make  the  revised 
tariff  sheets  needed  to  implement  this 
mecl:  anism  effective  on  January  22. 
1994 

A  <  opy  of  this  filing  has  been  served 
on  th  s  parties  on  PGT's  jurisdictional 
sales  customers  and  interested  state 
comitissions. 

Anv  person  desiring  to  be  heard  or 
protst  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  2^)426.  in  accordance  with 
§§  3afe.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  11, 
1994i  Protests  will  be  considered  by  the 
Com]  nission  in  determining  the 
appn  ipriate  action  to  be  taken,  but  will 
not  SI  irve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
becoSie  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secre  ary. 
IFR 


Dx 
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.  94-432  Filed  1-7-94;  8:45  am) 
COOE  <717-01-M 


[DocI  St  No.  RP94-94-0001 

Sout  lem  Natural  Gas  Co.;  Proposed 
Char  ges  in  FERC  Gas  Tariff 

Janua  y  4, 1994. 

fe  notice  that  on  December  30, 
[Southern  Natural  Gas  Company 
Tiem)  tendered  for  filing  as  part  of 
'KC  Gas  Tariff,  the  tariff  sheets 
I  on  appendix  A  to  the  filing,  to 
ne  effective  March  1, 1994. 
Southern  states  that  the  tariff  sheets 
reflex  :t  an  anticipated  reduction  in  the 
level  of  firm  service  from  its  customer. 
Atlai  ita  Gas  Light  Company,  and  a 
redufied  level  of  jurisdictional  revenues 
from;the  level  established  under  the 


compliance  filing  in  Docket  No.  RS92- 
10. 

Southern  states  that  it  has  continued 
to  employ  the  Straight  Fixed  Variable 
method  for  cost  classification,  cost 
allocation  and  rate  design  and  has 
utilized  the  mitigation  methods  required 
by  the  Commission  in  its  Order  of 
September  3. 1993.  In  order  to  prevent 
a  significant  increase  to  Southern's 
remaining  firm  customers  as  a  result  of 
the  reduced  firm  service  entitlements 
Southern  proposes  to  (1)  design  IT  rates 
based  on  a  75%  load  factor  basis,  (2) 
charge  separately  for  injections  and 
withdrawals  into  the  Contract  Storage 
Service  (CSS)  and  the  ANR  Storage 
Service,  and  (3)  revise  the  allocation 
methodology  for  the  ANR  Storage 
Service  to  reflect  the  use  of  contract 
demands  for  allocating  costs  to  this 
incremental  service. 

Southern  requests  waiver  of  the  five- 
month  suspension  period  in  order  to 
allow  the  proposed  tariff  sheets  to 
become  effective  March  1, 1994.  the 
date  the  anticipated  reduced  service 
levels  will  become  elective. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  of 
Southern's  jurisdictional  purchasers, 
shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell. 
Secretory. 

(FR  Doc.  94-433  Filed  1-7-94;  8:45  am] 
BHJJNO  COOC  cnr-oi-M 


[Docket  No.  RPM  OS  000] 

Southern  Natural  Qas  Co.;  GSR  Cost 
Recovery  Filing 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Southern  Natural  Gas  Company 
(Southern)  filed  pursuant  to  section  4  of 
the  Natural  Gas  Act,  IS  U.S.C  717(c) 
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(1988).  to  recover  gas  supply 
realignment  ("GSR")  costs  incurred  as  a 
consequence  of  Southern's 
implementation  of  restructured  pipeline 
services  under  Order  No.  636,  et  seq. 
Southern  states  that  the  tariff  sheets 
identified  below  were  filed  in 
compliance  with  the  Commission's 
orders  in  Southern's  restructuring 
proceeding  in  Docket  No.  RS92-1Q-000 
and  the  procedures  set  forth  in  Section 
31  of  the  General  Terms  and  Conditions 
of  Southern's  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No,  1: 

First  Revised  Second  Revised  Sheet  No.  15 
First  Revised  Second  Revised  Sheet  No.  17 
First  Revised  Second  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  29 
Second  Revised  Sheet  No.  30 
Second  Revised  Sheet  No.  31 

Southern  states  that  the  purpose  of 
this  filing  is  to  set  forth  additional 
known  and  measurable  GSR  costs  which 
have  been  paid  or  incurred  by  Southern 
since  the  filing  on  December  1, 1993  of 
its  first  GSR  cost  recovery  filing  in 
Docket  No.  RP94-67-000.  Southern 
states  that  it  sets  forth  in  this  filing  the 
revised  demand  surcharges  arid  revised 
interruptible  rates  that  will  be  charged 
in  connection  with  its  recovery  of  GSR 
costs  associated  with  the  reformation  of 
additional  gas  supply  contracts  that 
have  become  unnecessary  and/or 
unmarketable  as  a  result  of  the  receipt 
by  Southern  of  revised  service  elections 
fipom  its  customers  following  the 
mandatory  restructuring  by  Southern  of 
its  pipeline  services  under  Order  No. 
636.  Southern  requests  that  the  tariff 
sheets  be  made  effective  on  February  1, 
1994. 

Southern  states  that  it  seeks  to  recover 
$53.8  million  in  GSR  costs  which  has 
been  paid  or  incurred  in  connection 
with  the  reformation  of  two  gas  supply 
contracts.  Southern  states  that  these 
GSR  costs  have  arisen  as  a  direct  result 
of  the  need  to  realign  gas  supply 
contracts  following  customers'  elections 
during  restructuring  to  terminate  their 
sales  entitlements  under  Oder  No.  636. 
Southern  further  states  that  none  of  the 
GSR  costs  sought  to  be  recovered  in  the 
instant  filing  constitute  take-or-pay 
settlement  costs  under  gas  supply 
contracts  existing  at  March  31, 1989 
which  would  be  subject  to  the 
provisions  of  Southern's  1988  take-or- 
pay  settlement  in  Docket  No.  RP86-63- 
000. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  11, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-435  Filed  1-7-94;  8:45  am) 
BHJJNO  COOC  cnr-oi-M 


[Docket  No.  11(194-4-17-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4. 1994. 

Take  notice  that  on  December  30, 
1993.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  become  effective  February  1, 
1994. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Section  15.1  provides  that  Texas  Eastern 
shall  file  to  be  effective  each  February 
1  revised  rates  for  each  applicable  zone 
and  rate  schedule  based  upon  the 
projected  annual  electric  power  costs 
required  for  the  operation  of 
transmission  compressor  stations  with 
electric  motor  prime  movers  and  to  also 
reflect  the  EPC  Surcharge  which  is 
designed  to  clear  the  balance  in  the 
Deferred  EPC  Account  as  of  October  31, 
1993. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
changes  in  Texas  Eastern's  projected 
expenditures  for  electric  power  for  the 
twelve  month  period  beginning 
February  1, 1994  based  upon  actual 
expenditures  for  the  twelve  month 
period  ending  October  31, 1993. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  finn 
customers  of  Texas  Eastern  and  current 
Rate  Schedule  FT-1  and  IT-1  shippers 
and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b«;ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  94-439  Filed  1-7-94;  8:45  am] 

BIUMQ  COOC  t717-01-M 


[Docket  No.  RP94-00-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Qas  Tarm 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  filed  a 
limited  application  pursuant  to  section 
4  of  the  Natural  Gas  Act,  15  U.S.C.  717c 
(1988),  and  the  Rules  and  Regulations  of 
the  Commission  promulgated 
thereunder  to  recover  Account  No.  858 
costs  (Stranded  Costs)  incurred  as  a 
consequence  of  Texas  Eastern's 
implementation  of  Order  No.  636. 

Texas  Eastern  states  that  it  is  filing  to 
recover  Stranded  Costs  pursuant  to 
§  15.2(D)  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  1. 

Original  Sheet  Na  175 
Original  Sheet  Na  176 
Original  Sheet  Na  177 
Original  Sheet  No.  178 
Sheet  Nos.  179-199 

The  proposed  effective  date  of  these 
tariff  sheets  is  February  1, 1994. 

Texas  Eastern  states  that  by  this  filing 
it  seeks  to  recover  known  and 
measurable  Stranded  Costs  totalling 
$2,238,018.86  incurred  from  September 
1, 1993  through  November  30, 1993. 
Texas  Eastern  has  paid  $2,241,497.61  in 
demand  charges  during  this  f>eriod  and 
received  a  rate  refund  of  $23,879.88  in 
principal  and  interest  from  Columbia 
Gulf  Docket  Nos.  RP91-160  and  RP91- 
161  et  al.  on  October  25, 1993,  related 
to  September,  1993  activity.  Interest  of 
$20,401.13  at  the  current  FERC  annual 
rate  of  6.00%,  net  of  deferred  income 
tax  impact,  is  added  for  the  carrying 
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charges  from  the  date  of  payment  of  the 
costs  to  the  projected  date  of  payment 
by  the  customers. 

Texas  Eastern  states  that  Stranded 
Costs  shall  be  allocated  to  Texas 
Eastern's  customers  under  Rate 
Schedules  CDS.  FT-1,  and  SCT  in 
accordance  with  the  methodology 
specified  in  §  15.2p)  of  the  General 
Terms  and  Conditions.  At  each 
customer's  individual  option,  payment 
of  these  Stranded  Costs  amounts  may  be 
amortized  over  as  much  as  a  twelve 
month  period  with  carrying  charges 
calculated  on  amounts  uncollected,  net 
of  deferred  taxes,  pursuant  to  §  154.305 
of  the  Commission's  Regulations. 

Texas  Eastern  states  that  copies  of  its 
niing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pwrson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Gling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc  94-462  Filed  1-7-94;  8:45  am) 

BILUNQ  COOE  f717-0t-M 


[Docket  No.  RP94-e7-000I 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  to  be  effective  February  1, 
1994: 

1st  Revised  Sheet  No.  148 

Transwestem  states  that  the  tariff 
sheet  revises  Transportation  Service 
Agreement — Form  N,  Operator 
Balancing  Agreement.  Sheet  No.  148  in 
order  to  revise  the  Index  Price  contained 
therein.  The  revised  Index  Price  (i)  will 
be  based  on  three  geographic  locations, 
rather  than  one,  and  (ii)  will  reflect  the 


avera]  e  of  the  daily  prices  for  such 
locatii  tns  as  quoted  in  Gas  Daily  for  the 
appli(  able  month,  rather  than  a  price 
based  on  a  price  quoted  in  the  first 
publi(  ation  of  Gas  Daily  in  a  particular 
montm. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
custodiers,  interested  state 
comnjissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
prote^  said  filing  should  file  a  motion 
to  int(  rvene  or  protest  with  the  Federal 
Energ  f  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20  426.  in  accordance  with  Rules  211 
and  2  14  of  the  Commission's  Rules  of 
Practi »  and  Procedure.  All  such 
motio  fis  or  protests  should  be  filed  on 
or  bei  jre  January  11. 1994.  Protests  will 
be  considered  by  the  Commission  in 
detenhining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protes  tants  parties  to  the  proceeding. 
Any  J  erson  wishing  to  become  a  party 
must  lie  a  motion  to  intervene.  Copies 
of  thii  filing  are  on  file  with  the 
Comn  lission  and  are  available  for  public 
insp©  :tion. 
LoisD  Cashell, 
Secret  iry. » 

(FR  D<ic.  94-463  Filed  1-7-94;  8:45  ami 
mujNal  cooc  cnr-oi-M 


[DockM  No.  RP94-100-000] 


Bkit 

ini< 


Vikina  Gas  Transmission  Co.; 

Prop<  >sed  Changes  in  FERC  Gas  Tariff 

Januai^'4, 1994. 

Tal(  B  notice  that  on  December  30, 
1993,  Viking  Gas  Transmission 
Com):  any  (Viking)  tendered  for  filing  as 
part  ojf  its  FERC  Gas  Tariff,  First  Revised 
Volui  le  No.  1,  revised  tariff  sheets  listed 
on  A]  pendix  A  to  the  filing,  to  be 
effect  ve  Febmary  1, 1994. 

Vik  ing  states  that  the  purpose  of  this 
filing  is  to  make  several  miscellaneous 
tariff  nodifications  to  refiect  the 
acqui  iition  of  Viking's  stock  by 
North  em  States  Power  Company  and 
chan{  es  in  personnel,  addresses  and 
telephone  numbers  occasioned  by  that 
ition.  In  addition.  Viking 
es  to:  (1)  Change  the  time  for 
encement  of  the  gas  day  from  8 
a.m.  to  12:00  noon;  (2)  establish  a 
minimum  delivery  threshold  for  the 
instalation  of  electronic  measurement 
equipment;  (3)  delete  the  PGA  clause 

ts  tariff,  as  no  longer  required;  (4) 
elimiiiate  references  to  Order  No.  497 
that  a  re  no  longer  appropriate  in  view 
Commission's  recent  finding  that 


acqu 

pro 

com 


of  the 


JMI 


Vikin  }  is  currently  not  subject  to  Order 
No.  4  )7  (see  East  Tennessee  Natural  Gas 


Co.,  et  al..  Dockets  Nos.  MG91-4-001  et 
al.,  65  FERC  Paragraph  61,389 
(December  23, 1993),  mimeo  at  39-40); 
(5)  delete  a  reference  to  common 
operating  personnel  with  Viking's 
former  affiliate,  Minnesota  Intrastate 
Transmission  System;  (6)  change  the 
governing  law  in  its  pro-forma  service 
agreements  frt>m  Texas  to  Minnesota; 
and  (7)  revise  the  index  of  shippers  to 
reflect  contract  modifications 
occasioned  by  implementation  of  Order 
No.  636.  Finally,  Viking  has  modified  its 
tariff  to  correct  several  miscellaneous 
typographical  errors. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  94-464  Filed  1-7-94;  8:45  am] 

BIUJNC  COM  (TIT-OI-M 


[Docket  No.  TM94-9-49-000] 

Wiiliston  Basin  Interstate  Pipeline  Co.; 
Fuel  Reimbursement  Charge  Filing 

January  4, 1994. 

Take  notice  that  on  December  30, 
1993,  Wiiliston  Basin  Interstate  Pipeline 
Company  (Wiiliston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets: 

Second  Revised  Volume  No.  1 
Third  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  15A 
Third  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  16A 
Third  Revised  Sheet  Na  18 
Second  Revised  Sheet  No.  18A 
Second  Revised  Sheet  No.  19 
Second  Revised  Sheet  No.  20 
Third  Revised  Sheet  No.  21 
Original  Volume  No.  2  ' 
Fifty-second  Revised  Sheet  No.  10 
Fiftieth  Revised  Sheet  No.  11B 

The  proposed  effective  date  of  the 
tariff  sheets  is  Febmary  1, 1994. 

Wiiliston  Basin  states  that  the  revised 
tariff  sheets  refiect  revisions  to  the  fuel 
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reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Wiiliston  Basin's  Fuel 
Reimbursement  Adjustment  Provision, 
<;ontained  in  Section  38  of  the  General 
Terms,  and  Conditions  of  Second 
Revised  Volume  No.  1  of  Wiiliston 
Basin's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-437  Filed  1-7-94;  8:45  ami 

8IUM0  COOC  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4823-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  Febmary  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  or  to  obtain  a 
copy  of  this  ICR  contact  Sandy  Fanner 
at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Request  for  Information  for  the 
bioremediation  Field  Initiative  Database 
Systems  (EPA  ICR  No.  1672.01). 


Abstract:  This  is  a  new  ICR  for 
gathering  information  on  the  design, 
operation,  and  performance  of  biological 
treatment  technologies  from 
remediation  experts  and  managers 
working  at  sites  where  biological 
treatment  technologies  are  being  tested 
or  implemented.  The  authority  for 
collecting  information  on  innovative 
treatment  technologies  is  described  at 
Section  311  of  the  Superfund 
Amendments  and  Reauthorization  Act, 
Section  8003  of  the  Resource 
Conservation  and  Recovery  Act,  Section 
7001  of  the  Oil  Pollution  Act,  and 
Section  10  of  the  Toxic  Substance 
Control  Act.  The  information  will  help 
the  EPA  to  deploy  irmovative 
technologies  more  quickly  at  Superfund 
and  other  sites. 

Selected  respondents  will  be  asked  to 
complete  and  return,  via  mail,  a  two* 
part  questionnaire.  "The  first  f>art 
requests  general  site  information,  such 
as  location,  contacts,  contaminants,  and 
legislative  authority  under  which  the 
site  is  being  remediated.  The  second 
part  requests  site-specific  biotechnology 
information,  such  as  the  stage  of  the 
operation,  wastes  and  media  being 
treated,  clean-up  level  goals,  and  the 
performance  and  cost  of  the  treatment. 
All  responses  will  be  strictly  voluntary. 
Following  the  initial  questionnaire, 
respondents  will  receive  follow-up 
questionnaires  on  a  semi-annual  basis  to 
update  the  information  already 
provided. 

The  EPA  will  enter  the  information 
from  completed  questionnaires  into 
computer  databases  that  will  be  publicly 
accessible  through  computerized 
bulletin  boards. 

Burden  Statement:  Public  reporting 
burden  for  respondents  is  estimated  to 
average  1.6  hours  per  response  with  5 
hours  per  response  for  the  first-time 
respondents  and  0.5  hours  for 
respondents  updating  previous 
responses,  including  time  for  reviewing 
instmctions,  gathering  and  compiling 
the  data  needed,  and  completing  and 
reviewing  the  questionnaire. 

Respondents:  Respondents  may  be 
State  and  local  governments,  businesses, 
non-profit  institutions,  and  small 
businesses  and  organizations  involved 
in  the  use  of  iiuiovative  technologies  at 
Superfund  or  other  remediation  sites. 

Estimated  No.  of  Respondents:  767. 

Estimated  Responses  Per  Respondent: 
2. 

Frequency  of  Collection:  Semiannual. 

Estimated  Total  Annual  Burden  on 
Respondents:  An  estimated  annual 
average  of  2,401  hours  over  three  years. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  St.  SW., 
Washington,  DC  20460. 

and 

Timothy  Hunt,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17th  St..  NW., 
Washington.  DC  20503. 

Dated:  January  4. 1994. 

David  Scfawarz, 

Acting  Director,  Regulatory  Management 
Division.     ' 

(FR  Doc.  94-495  Filed  1-7-94;  8:45  am] 
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[FRL-4823-4] 

Notice  Of  Open  Meeting  of  the  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee 

agency:  Environmental  Protection 
Agency. 

ACTION:  FACA  Committee  Meeting — 
Federal  Facilities  Environmental 
Restoration  Dialogue  Committee. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  we  are  giving  notice  of 
the  next  meeting  of  the  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee.  The  meeting  is 
open  to  the  public  without  advance 
registration. 

The  purpose  of  the  meeting  is  to 
discuss  issues  related  to  enhancing  the 
federal  facilities  environmental 
restoration  process. 

DATES:  The  meeting  will  be  held  on 
January  19, 1994  fi^om  9  a.m.  until  6:15 
p.m.  and  on  January  20, 1994  from  9 
a.m.  until  4  p.m. ' 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Crystal  City,  2799 
Jefferson-Davis  Highway,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anyone  needing  further  information  on 
any  aspect  of  the  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee  should  contact  Marilyn  Null, 
Office  of  Federal  Facilities  Enforcement. 
U.S.  EPA  (Mail  Code  2262),  401  M 
Street.  SW..  Washington,  DC  20460, 
(202)  260-5686. 

Dated:  December  1 6 , 1 993. 
Marilyn  Null. 
Designated  Federal  Official. 
[FR  Doc  94-496  Filed  1-7-94;  8:45  am] 
WUJNOCOMi 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infomiation  Collection 
Re()uirement  SutMiiittad  to  Office  of 
Management  and  Budget  for  Review 

January  5, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Commimications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503,  (202) 
395-3561. 

Please  note:  The  Commission  has 
requested  expedited  0MB  review  of  this  item 
by  January  7, 1994,  under  the  provisions  of 
5  CFR  1320.18. 

OMB  Number:  None. 

r/fye;  Implementation  of  sections  3(n) 
and  332  of  the  Communications  Act,  ON 
Dodcet  No.  93-252,  First  Report  and 
Order. 

Action:  New  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
federal  agencies  or  employees,  non- 
profit institutions  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  One  time 
filing  requirement  due  by  February  10, 
1994. 

Estimated  Annual  Burden:  50 
responses;  2  hours  average  burden  per 
response;  100  hours  total  annual 
burden. 

Needs  and  Uses:  The  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
103-66.  title  VI.  section  6002(b),  107 
Stat.  312, 395  (1993),  amended  sections 
3(n)  and  332  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  153(n) 
and  332,  to  create  a  comprehensive 
regulatory  framework  for  all  mobile 
radio  services.  Under  the  amended 
statute,  certain  private  land  mobile 
radio  licensees  will  be  reclassified  as 
"commercial  mobile  radio  service" 
licensees  and  will  be  treated  as  common 
carriers  subject  to  the  foreign  ownership 
and  control  restrictions  of  section  310(b) 
of  the  Communications  Act.  A 
"grandfathering"  provision,  however,  in 
new  section  332(c)(6)  permits  the 
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Comn  lission  to  grant  waivers  of  section 
310(b  to  private  land  mobile  licensees 
that  p  jtition  the  Commission  by 
February  10. 1994.  This  present  action 
clarif  as  the  filing  procedures  for  such 
petitii  )ns  and  reminds  all  potentially 
affecti  )d  private  radio  licensees  of  the 
Febru  ary  10, 1994  filing  deadline.  The 
Comn  lission  will  use  the  waiver 
petitii  ins  to  determine  whether  each 
given  petitioner  should  be  p>ermitted  to 
retain  foreign  ownership  or  control, 
pursu  ant  to  statute. 

Feden  1  Communications  Commission. 
Willialn  F.  Caton, 
ActinaSecretary. 

(PR  D^c  94-518  Filed  1-7-94;  8:45  am] 
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Publi  i  Information  Collection 
Requ  rement  Submitted  to  Office  of 
Mana  jement  and  Budget  for  Review 

Januai  ( 5, 1994. 

Th<  Federal  Communications 
Comii  lission  has  submitted  the 
foUov  ing  information  collection 
requii  ement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Codies  of  this  submission  may  be 
purch  ased  from  the  Commission's  copy 
contn  ictor,  International  Transcription 
Servi( «,  Inc..  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  fiirther  information  on  this 
subm  ssion  contact  Judy  Boley,  Federal 
Conui  lunications  Commission.  (202) 
632-4  276.  Persons  wishing  to  comment 
on  th^  information  collection  should 
contact  Timothy  Fain,  Office  of 
Man^ement  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503.  (202) 
395-^561. 

OMB  Number:  3060-0048. 

Title:  Application  for  Consent  to 
Tranrfer  of  Control. 

For  n  Number:  FCC  Form  704. 

Ad  ion:  Revision  of  a  currently 
apprc  ved  collection. 

Ret  oondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Fre  juency  of  Response:  On  occasion 
repor  ing  requirement. 

Est  mated  Annual  Burden:  800 
respo  ises;  8  hours  average  burden  per 
response;  6.400  hours  total  annual 
burd«^ 

is  and  Uses:  Section  310(d)  of  the 
lunications  Act  of  1934,  as 
led,  requires  that  common  carriers 
sncommon  carrier  p>ermittees  or 
Ucen^ees  contemplating  a  transfer  of 
control  apply  for  authority  to  make  such 
transfer.  In  addition  to  information 
sped  ied  on  FCC  Form  704,  applicants 
may  I  e  required  to  file  other 
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information.  Information  is  used  by  FCC 
staff  to  determine  whether  an  entity 
seeking  control  of  an  existing  permittee 
or  licensee  is  legally  and  financially 
qualified  to  become  a  common  carrier  or 
noncommon  carrier  telecommunications 
licensee.  If  the  information  is  not 
submitted  the  above  determination 
required  by  the  Communications  Act 
could  not  be  made.  The  FCC  Form  704 
has  been  revised  to  incorporate  a 
certification  ptirsuant  to  rules 
implementing  the  provisions  of  section 
5301  of  the  Anti-Drug  Abuse  Act  of 
1988. 

Federal  Communicatioos  Conunissioa. 

William  F.  Caton, 

Acting  Secntary. 

IFR  Doc  94-519  Filed  1-7-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Grupo  Financiero  Banamex  Accival, 
S^.,  de  C.V.;  Formation  of,  Acquisition 
by,  or  Merger  of  Banit  Holding 
Companies:  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  comp>any  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c](8])  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  effidency,  that 
outweigh  possible  adverse  efiiects,  such 
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as  undue  coacentratkm  of  lesomcss, 
decreased  or  tmSnr  compeliUan, 
conflicts  of  interests,  or  unsound 
baokmg  jHactices."  Any  reqaesl  for  a 
hearing  on  tUs  question  must  be 
accompanied  by  a  statement  of  die 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governess  not  later  than  January  31, 
1994. 

A.  Federal  ReMrve  Bank  ofSaa 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Frandsoo,  California 
94105: 

1.  Grupo  Financiero  Baaamex 
Aocfvo/,  Sj\.  de  C.V.,  Mexico,  DJ.. 
Mexico;  to  become  a  bmk  holdiiig 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Banco  Nadonal  de 
Mexico,  Sj\.,  Mexico.  D.F..  Mexico,  and 
thereby  indirectly  acquire  Banamex 
USA  Bancorp,  Los  Angeles.  California, 
and  CaUfomia  Commerce  Bank.  Los 
Angeles.  California. 

In  connection  with  this  application, 
Af>plicant  also  proposes  to  acquire  AOCI 
Securities,  Inc.,  New  York,  New  York, 
and  thereby  engage  in  full  service 
brokerage  pursuant  to  §§  22S.25(bK4) 
and  (bKl5)  of  the  Board's  Regulation  Y; 
and  private  placement  services 
(solidting  purchasers  in  the  private 
placemem  of  all  t3rpe8  of  securities) 
pursuant  to  the  crtterra  set  forth  in 
NCNB  Corporation,  76  Federal  Reserve 
Bulletin  064  (1990). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3, 1994. 
Jennifer  J,  Johnaon, 
Associate  Secretory  of  the  Board. 
IFR  Doc  M-467  FiUd  1-7-94;  1:45  ami 
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Horns  Bancorp,  stsL;  Nolics  of 
AppncaUoa  to  Engage  de  novo  In  ^ 
Permlsslbis  NonlMnldng  ActMtIss 

The  comp«iy  tisied  ia  this  notice  has 
filed  an  appMcatkm  under  %  Z2S.23(aXl) 
of  the  Boaid's  Reeuladea  Y  (12  CFR 
225.23(a)(1))  for  (he  Board's  approval 
under  lactian  40^(8)  of  the  Bmk 
HoldbiC  Compny  Act  (12  U.SjC 
l843(cK8))  and  §  225^M  of  MBgalatioa 
Y  (12  CFR  22S.2Kb|)  to  coBHHaoe  or  to 
engage  de  aevo,  eithv  dimctiy  or 
through  a  aahaidtaiy,  in  a  nonbanking 
activity  that  is  Ualed  in  S  7IIS2S  el 


Regulation  Y  as  doeeiy  rabaed  to 
boddng  and  pemiasiblB  Car  bank 
holding  companies.  Unless  ( 
noted,  such  activities  will  beoondoctad 
throughout  the  United  States. 

The  application  is  avaihdble  for 
immediate  inspection  at  tiie  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Bond  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consumnution  of  the 
proposal  can  'Reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  effidency.  that 
outwei^  possible  adverse  effects,  such 
as  \indue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  q\iestton  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Heu  of  a  hearing, 
identifying  spedfically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  tiie  offices  of  tite  Board  of 
Governors  not  later  than  January  27, 
1993. 

A.  Federal  aMarpe  Bank  af  Chicage 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chici^o.  lUiaois 
60690: 

} .  Home  Bancorp,  Fort  Wayne. 
Indiana;  to  engage  de  novo  in  infflcjT\g 
and  servicing  a  loan  to  the  Employee 
Stock  Ownerniip  Plan  of  Home  Loan 
Bank  SB.  Fort  Wayne.  faKlnna,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Gowamon  of  (be  PedenI  I 
System,  January  3, 1993. 
Jaiiiifisr  J.  Johnson. 
Associale  SKntatyof^Bomd. 
fPR  Doc  M-MS  Filed  1-7-M;  %:4i  aa^ 


Triangle  Bancorp,  Inc.,  at  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergsrs  of  Bank  HoMnfl  (kNNfMniss 


Ueiedinlhisi 
haes  spplisd  for  dbe  Bosrd't  approval 
under  section  3  of  the  Bank  Hektfi« 
CoMpany  Act  (U  U.S.C  1842)  and  S 
225.14  of  the  Board's  Ragnlatton  Y  (12 
CFR  22S.14)  10  beooaae  e  hank  heUlag 
company  or  to  acquire  a  hank  or  bank 
hokUag  ooaapany.  Hm  fMKns  that  «e 


conaderad  in  acting  <m  the  mpKcatioBs 
are  set  forth  in  section  3(c)  ofthe  Act 
(12  U.S.C  i842(c)). 

Each  applicatian  is  available  for 
immediate  iaspectioa  at  the  Federal 
Reserve  Baak  iodicaled.  Once  the 
applicatitti  has  been  accepted  fer 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  ttie  offices  of  the 
Board  Of  Governors.  Any  ooounent  on 
an  application  that  requests  a  hearing 
must  indode  a  stataoaent  of  why  a 
written  presentatian  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  suramariziog  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
31, 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street 
Richmond.  Vir^ginia  23261: 

1.  Triangle  Bancorp,  Inc..  Raleigh, 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  Roanoke  Valley 
Savmgs  Bank,  Inc.,  SSB,  formerly 
known  as  Roanoke  Valley  Savings  Bank, 
SSB,  Roanoke  Rapids,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  Presidem)  104 
Marietta  Street.  N.W..  Atlanta.  Geoa^ 
30303; 

1.  Bank  Corporation  ofCeoipa, 
Macon,  Georgia;  to  acquife  49.7  percent 
of  the  voting  shares  of  AmeriCoip.  Inc. 
Savannah.  Georgia,  and  thereby 
indirectly  acquire  Ameribaidc,  N.A., 
Savannah,  Georgia. 

2.  ist  United  Bancorp,  Boca  Raton, 
Florida;  to  acquire  99.72  percent  of  the 
voting  shares  of  Suburban  Bank,  Lake 
Worth.  Florida. 

C  Federal  Reserve  Baak  of  Chic^o 
(James  A.  Bluemle.  Vice  PresidenO  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Conananity  Grain  Company,  Coon 
Rapids,  Iowa;  to  ecquiie  100  percent  of 
the  voting  shares  ot  FSrmeis  National 
Bank,  Bayard,  lowra. 

D.  Federal  Rewirfa  Bank  of  St.  L&aSa 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis.  MieMMirf  63t6S: 

1.  First  Baaia,  btc,  St  Louis, 
Missouri:  to  aoouire  lOOperceot  of  the 
voting  shares  of  Heritage  National  Bank, 
St  Louis,  Missouri. 

2.  Independent  Southern  Boncs/iores, 
Inc.  Employee  Stock  Omtership  fhn 
and  Trust,  Brownsville,  Tonnesjoe;  to 
become  a  bank  holding  oaatpaay  by 
acquiring  at  least  25  percent  of  the 
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voting  shares  of  Independent  Southern 
Bancshares,  Inc.,  Brownsville, 
Tennessee,  and  thereby  indirectly 
acquire  Brownsville  Bank,  Brownsville, 
Tennessee;  Union  Savings  Bank, 
Covington.  Tennessee;  and  Tennessee 
Bank  and  Trust.  Kfillington,  Tennessee. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Avon  State  Bank  Employee  Stock 
Ownership  Plan  and  Trust,  Avon, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  an  additional 
15.31  percent  of  the  voting  shares  of 
Avon  Bancshares,  Inc.,  Avon, 
Minnesota,  for  a  total  of  30.58  percent, 
and  thereby  indirectly  acquire  Avon 
State  Bank,  Avon,  Minnesota. 

F.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Bancrecer,  S.A.,  Mexico  City. 
Mexico;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  United  Bank  & 
Trust.  N.A..  Dallas,  Texas. 

2.  Extraco  Bankshares,  Inc.,  Waco, 
Texas;  to  acquire  94.97  percent  of  the 
voting  shares  of  Guaranty  Bank  and 
Trust  Company,  Gatesville,  Texas. 

3.  Grupo  Financiero  Bancrecer.  S.A., 
DeC.V.,  Mexico  City,  Mexico;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  United  Bank  &  Trust,  N.A., 
Dallas,  Texas. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Grupo  Financiero  Bancomer,  SA., 
Mexico,  D.F..  Mexico;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Bancomer,  S.A.,  Mexico  City,  Mexico; 
Bancomer  Holding  Company  (Antilles) 
N.V.,  Curacao,  Netherlands  Antilles; 
Bancomer  Holding  Company 
(Netherlands)  B.V.,  Rotterdam, 
Netherlands;  Bancomer  Holding 
Company,  Los  Angeles,  California;  and 
Grossmont  Bank,  La  Mesa,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3, 1994. 

Jenaifier  J.  Johnsoa, 

Associate  Secretary  of  the  Board. 

(PR  Doc  94-469  Filed  1-7-94;  8:4S  am] 
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Ruth  Whittington,  et  al.;  Change 
Ik  Control  Notices;  Acquisitions 
I  of  Banks  or  Bank  Holding 
tpanies 

le  notificants  listed  below  have 
appBed  under  the  Change  in  Bank 
Contol  Act  (12  U.S.C.  1817(j))  and  § 
225.il  of  the  Board's  Regulation  Y  (12 
i225.41)  to  acquire  a  bank  or  bank 
hold  ng  company.  The  factors  that  are 
cona  idered  in  acting  on  the  notices  are 
set  fi  trth  in  paragraph  7  of  the  Act  (12 
U.S. :.  1817(j)(7)). 

Tl  e  notices  are  available  for 
imm  adiate  inspection  at  the  Federal 
Rese  rve  Bank  indicated.  Once  the 
noti(  es  have  been  accepted  for 
proc  }ssing,  they  will  also  be  available 
for  ii  ispection  at  the  offices  of  the  Board 
of  G  tvemors.  Interested  persons  may 
expr  jss  their  views  in  writing  to  the 
Rese  rve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Gov(  mors.  Comments  must  be  received 
not  1  Iter  than  January  27. 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zan  9  R  Kelley,  Vice  President)  104 
Mari  Btta  Street,  N.W.,  Atlanta,  Georgia 
303(  3: 

I.Betty  Buth  Whittington  and  Jimmy 
Hardld  Whittington,  St.  Francisville, 
Louisiana;  to  each  acquire  23.18  percent 
of  the  voting  shares  of  Commerce 
Corooration.  St.  Francisville.  Louisiana, 
and  thereby  indirectly  acquire  Bank  of 
Cononerce  and  Trust  Company,  St. 
Francisville,  Louisiana. 

Boird  of  Governors  of  the  Federal  Reserve 
Systepn,  January  3, 1994. 
Jenniier  |.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-470  Filed  1-7-94;  8:45  am] 
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RTMENT  OF  HEALTH  AND 
N  SERVICES 

and  Drug  Administration 

140.880-0067] 

ifacturs  of  In  Vitro  Diagnostic 
jcts;  Current  Good  Manufacturing 
I  Final  Guideline;  Availability 

AQB  CY:  Food  and  Drug  Administration, 

HHS 

ACTMiN:Nodce. 


sum  iary:  The  Food  and  Drug 
Adn  inistration  (FDA)  is  aimoimdng  the 
availability  of  a  final  guideline  entitled 
"Guideline  for  the  Manufacture  of  In 
Vitrp  Diagnostic  Products"  that  contains 
production  practices  which  are 
acce  >table  to  FDA  for  assiuing  the 
safet  r  and  effectiveness  of  in  vitro 
diag  lostic  products.  Manufacturers  of  in 


vitro  diagnostic  products  may  find  the 
information  in  the  guideline  useful  in 
developing  procedures  that  comply  with 
the  current  good  manufacturing  practice 
(CGMP)  regulations  for  these  pnKlucts. 
A  draft  document  was  previously  made 
available  for  public  comment. 

DATES:  Comments  by  March  11, 1994. 

ADDRESSES:  Submit  vmtten  requests  for 
single  copies  of  the  final  guideline  to 
the  Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6597 
(toll  free  outside  MD  800-638-2041). 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  final  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Efrug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  The  final  guideline  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Z. 
Frank  Twardochleb,  Center  for  Devices 
and  Radiological  Health  (HFZ-300), 
Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville.  MD  20850,  301- 
594-1128. 

SUPPLEMENTARY  INFORMATION:  FDA  first 
announced  the  availability  for  public 
comment  of  the  draft  guideline  in  the 
Federal  Register  of  April  7, 1988  (53  FR 
11561).  In  that  same  issue  of  the  Federal 
Register  (53  FR  11561),  FDA  announced 
the  forthcoming  meeting  of  the  agency's 
Device  Good  Manufactiu-ing  Practice 
Advisory  Committee  (the  committee). 
As  a  result  of  the  notice  and  the  open 
public  meeting,  FDA  received  17  letters 
providing  comments — 14  from 
manufacturers,  2  from  trade 
associations,  and  1  from  an  attorney 
representing  a  manufacturer. 
Presentations  before  the  committee  by 
industry  and  FDA  resulted  in  committee 
recommendations  that  the  agency:  (1) 
Continue  to  handle  the  document  as  a 
guideline;  (2)  change  the  title  and/or 
scope  of  the  dociunent  to  clarify  which 
products  are  subject  to  the  guideline; 
and  (3)  extend  the  comment  {>eriod  f^m 
June  6. 1988  to  July  15, 1988. 

FDA  extended  the  comment  period  as 
recommended  by  the  committee  and 
revised  the  guideline  based  on  the 
comments  received.  A  notice  of 
availabiUty  of  the  second  draft  was 
published  in  the  Federal  Register  of 
April  19, 1990  (55  FR  14863). 
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Since  release  of  the  second  draft,  foiff 
letters  of  comment  hare  been  received 
from  two  trade  assocaetions,  one 
nMiHifacturer.  end  one  user  association. 
Meeting  have  also  been  tieM  with  the 
two  trade  associations— 4be  Association 
of  Microbiological  Diageostk: 
MaoufKturers  and  tlw  Health  faKhistiy 
Manu&cturers  Assocution.  A  total  of  21 
letters  of  oamment  were  received  in 
response  to  all  notices.  These  conunents 
are  on  file  with  tiie  Dockets 
Manageaent  Brandi  onder  Docket  Na 
88D-0087. 

The  notice  of  availability  of  the  draft 
guideline  stated  that  it  woukl  be  isaed 
under  S  10.90(b)  (21  CFR  ia90(b)). 
wfaidi  provides  for  the  use  of  guidelines 
to  establish  procedures  or  staiKiards  <Hf 
general  appiicebility  that  are  not  legal 
requiremenls  but  that  are  aoceptabie  to 
the  agency.  The  agency  is  now  in  the 
process  ot  considering  whether  to  revise 
§  10.90(b).  AlthoBgh  that  decision  has 
not  been  made,  the  agency  has  decided 
to  pablish  this  ytideline,  However,  ^is 
notice  and  the  final  guideliae  are  not 
being  issued  under  tibe  authority  of 
§  10.90(b}.  and  the  final  guideline, 
although  called  a  guideline,  does  not 
operate  to  bind  FDA  or  any  other  person 
in  any  way.  The  egeocy  advises  that  th^ 
final  guideline  represeots  its  current 
position  on  the  requirements  of  the 
CGMP  regulations  for  in  vitro  diegnostic 
products.  The  guideline  m»y  be  useAd 
to  manuJKlurers  of  in  vitro  dii^ostic 
products.  A  person  may  also  choose  to 
use  alternate  procedures  even  though 
they  are  not  provided  for  in  the 
guideline.  If  a  p$naa  chooses  to  depart 
from  the  poctioes  and  procedures  set 
forth  in  tna  final  guideline,  that  person 
may  wish  to  discuss  the  matter  ftuther 
with  the  agency  to  prevent  en 
expendiiure  of  money  and  effort  on 
activities  that  may  lata'  he  determined 
to  he  unacceptable  by  FDA.  Iliis 
guideline  does  not  l^d  the  i^ency.  and 
it  does  luit  create  or  confer  any  rights, 
privileges;  or  bene&s  for  or  on  any 
person. 

On  November  23. 1993  (58  FR  61952), 
FDA  issued  a  notice  of  proposed 
rulemaking  to  revise  the  medical  device 
CGMP  regidatioyis.  Any  revisions  to  the 
CGMP  regulations  may  resuh  in  the 
need  for  changes  to  this  Adeline. 
Therefore,  on  issuing  a  final  rale  to 
revise  the  CGMP  regulations.  FDA  wiD 
review  the  gnideline  and  make  any 
necessary  changes. 

Copies  of  this  final  Adeline,  along 
with  previous  drafts  and  submitted 
comments,  ere  available  for  public 
examination  In  the  Dockets 
Management  Branch  (address  above). 

Interested  persone  may  siibmit  wzinen 
conunents  on  the  final  guidefine  to  the 


Dockets  Management  Branch. 
Additional  comments  will  be 
considered  in  deftermining  the  Future 
need  for  amending  the  final  guideline. 
Two  copies  of  comments  shoiJd  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  he 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

Dated  January  4, 1994. 
Michael  IL  Taylor, 
Deputy  Camuissiomet  fat  PiMlj. 
(FR  Doc  94-466  Filed  f-7-«4;  %A%  aai 
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National  Institutes  of  Health 

NohOWBI  GMIOM^  fUMNM^  M^OTlflQS^f 

the  Board  of  Sdandfic  r 

(BSC),l>Maionof4 

andConkolandllsJ 


Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Diviaon  of  Cancer  Prevention  and 
Control,  Board  of  Scientific  GoMnaefors 
National  Cancer  Institute,  and  its 
Subcommittees  on  Jammy  20-21, 1994. 
BuiMittg  31C  NatioiMl  Institutes  of 
Health.  9000  Kodcvilla  Pike.  Bethesdo. 
Moiylaad  20892.  Meetings  of  the 
Subcomouttees  %viU  ebo  be  held  It  the 
times  and  places  listed  below.  The 
meetings  of  the  Board  will  be  open  to 
the  public  from  4:30  eon.  to  3:30  pjn. 
on  January  20  and  from  8:30  a.m.  to 
ad)ounuQent  on  January  21  to  discuss 
issues  relating  to  Board  bnsineasas 
indioaled  in  the  notice.  The 
Subcommittee  meetings  will  be  held  on 
January  20  from  8:30  ajn.  to  10:30  a  a. 
and  wUl  be  open  to  the  public 
Attendance  by  the  public  to  any  of  these 
meeti^s  will  be  limited  to  space 
available. 

.    In  accordance  with  the  promions  set 
forth  in  section  SS^iicXe).  title  S.  U^.C 
and  section  10(d)  of  Pohlic  Law  92-463. 
the  meeting  will  be  dosed  on  January  20 
from  3:30  pjn.  to  adjoununent  for 
discussion  of  activities  carried  out  by 
and  through  the  Natiooal  Cancer 
Institute  ^ich  will  include  a 
discussion  of  extramural/intramural 
prograramatic  and  personnel  pelicies  of 
a  sensitive  nature.  These  «ii«fiteci<^nf 
could  disclose  information  of  a  personal 
natutre  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

He  Committee  Manegement  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health.  Executive  Plaza 
North,  room  630, 9000  RockvUla  Pike. 
Bethesda.  Maryland  20892  (301/4e&- 
5708)  will  provide  a  siunmary  of  the 


meeting  and  roster  of  Board  members, 
upon  request 

Odier  information  pertaining  to  these 
meetings  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Bremerman,  National  Cancer  bistitule. 
National  Institutes  of  Health,  Executive 
Plaza  Noitfa.  room  232. 9000  Rockville 
nke,  Bethesda,  Uarj)uA  2089Z  (301- 
496-8526),  upon  request.  Intttvfduals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  oontact  Linda 
M.  Bremerman  in  advance  of  the 
meeting. 

Name  of  Committee:  Board  of 
Scientific  Counselors.  Division  of 
Cancer  Prevention  and  Control. 

Dates  of  Meeting:  January  20-21, 
1994. 

Place  of  Meeting:  Building  31 
Conference  Room  10. 

Open:  January  20-10:45  a.m.  to  3:30 
fuxL  January  21-8:30  ajn.  to 
adiounimenL 

A|^nda- Review  progress  of  programs 
within  the  Division  and  review  of 
concepts  being  considered  for  hmdixig. 

Qosed:  January  20-3:30  pjn.  to  5 
p.m. 

Agenda:  Extramural/Intramural 
programmatic  and  personnel  policies  of 
a  sensitive  nature. 

The  following  open  meetings  will  be 
held  on  January  20, 1994.  from  8.-30  ajn. 
to  10:30  a.m. 

Name  of  Committee:  Surveillance 
Subcommittee. 

rtoce  of  Meeting:  Building  3lC 
Confierence  Room  9. 

Agendo:  Discuss  current  and  future 
programs  of  Surveillanca  Subcommittee 
and  review  of  concepts  being 
considered  for  funding- 

Name  c^  Committee:  Eariy  Detection 
and  Community  Oncology 
Subcommittee. 

Pfoce  of  Meeting:  Building  31C 
Conference  Room  10. 

Agenda:  Discuss  current  end  future 
programs  of  Early  Detection  and 
Cooanujaity  Oncology  Subcommittee 
and  review  of  ooooepts  being 
considered  for  funding. 

Name  ef  Committee.  Canoer  Control 
Soenca  Snbconmittee. 

P7oce  of  Meeting:  Building  3lC 
Conference  Raom  8. 

A^eadki:  Discuss  cwmnt  and  foture 
programs  of  Omoer  Control  Sdt 
SubconnniClBe  and  seviei 
being  oooeideeed  far  fonding. 

Name  of  Committee:  Cmnxr 
Prevention  Reseercn  Subcommittee. 

Place  of  Meeting:  Building  310 
Conference  Room  7. 

Agenda:  Discuss  current  and  folure 
programs  of  Cancer  Prevention  Research 
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Subcommittee  and  review  of  concepts 
being  considered  for  funding. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the       __ 
attendance  of  members  because  of 
conflict  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 
Dated:  January  4, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(PR  Doc.  94-523  Filed  1-7-94;  8:45  a.m.1 
BIUJNO  COOC  4140-01-M 


National  Institute  of  Mental  Healtti; 
Notice  of  Meeting 

The  Division  of  Extramural  Activities 
of  the  National  Institute  of  Mental 
Health  announces  an  ad  hoc  concept 
review.  This  committee  will  be 
performing  review  of  a  Request  for 
Applications  entitled  "Multi-Site  Study 
of  Mental  Health  Service  Use,  Need, 
Outcomes,  and  Costs  for  Child  and 
Adolescent  Populations  (UNO-CAP)." 

This  meeting  will  be  held  January  18, 
1994,  from  9  a.m.  to  1  p.m.  at  the  Chevy 
Chase  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland  20815, 
and  will  be  open  to  the  public 
Attendance  by  the  public  will  be  limited 
to  space  available.  Anyone  who  plans  to 
attend  and  any  individual  who  needs 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Victoria  Levin,  Pariclawn  Building,  room 
9C-15, 5600  Fishers  Lane.  Rockville. 
MD  20857,  (301)  443-1177  by  January 
14, 1994.  Other  information  pertaining 
to  the  meeting  may  also  be  obtained 
from  Ms.  Levin. 

Ms.  Joanna  L.  Kieffier,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  (301)  443-4333.  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants: 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training:  and  93.921.  ADAMHA 
Science  Education  Partnership  Award.) 
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Dat^d:  January  5, 1994. 
Susaii  K.  Feldman, 
Comtlkittee  Management  Officer,  NIH. 
(PR  Dbc.  94-522  Filed  1-7-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureiu  of  Land  Management 

[WY-l30-«4-6101-1&-K014:  WYW-130382I 

Wyoi  ling  Wind  Energy  Project;  Intent 
To  Pi  epare  an  Environmental  Impact 
State  fnent 

AQEN  ;y:  Bureau  of  Land  Management, 
Interior. 

Notice  of  intent  to  prepare  an 
mmental  Impact  Statement  (EIS) 
conduct  scoping  for  the  U.S. 

iwer,  Wyoming  Wind  Energy 
,  Carbon  County,  Wyoming. 

SUMMjlVRY:  Under  section  102(2)(C)  of  the 
Natictial  Environmental  Policy  Act 
(NEP,  K)  of  1969  as  amended,  the  Biu-eau 
of  Lai  id  Management,  Rawlins  District 
OfHo ),  will  direct  the  preparation  of  an 
EIS  o  1  the  potential  impacts  of  a 
prop<  ised  wind  energy  project.  A  total  of 
1,39G  wind  turbines  and  associated 
facili  ies  will  be  constructed  on  62,000 
acres  (25,091  hectares)  of  private, 
Fedeial  and  state  lands  over  a  10-12 
year  development  period  in  Carbon 
County,  Wyoming.  The  EIS  will  be 
prepmed  by  a  thirid  party  contractor.  If 
the  project  is  approved,  the  BLM  will 
issue  ja  Right-of-Way  Grant  under 
section  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 
DATES:  Comments  will  be  accepted 
throiKh  February  25, 1994.  Public 
Scop^g  Meetings  will  be  held  at  the 
Jeffre  f  Center,  Third  and  Spruce  Streets, 
Rawl  ns,  Wyoming  on  February  2, 1994, 
at  7  p  .m.  and  on  February  3, 1994,  at  the 
Albaj  ly  Coiutry  Public  Library,  Large 
Meet  ng  Room,  310  S.  8th  Street, 
Larai  lie,  Wyoming,  at  7  p.m. 
A0ORE8SES:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  Rawlins 
District  Office,  Walter  E.  George,  Project 
Leadar,  1300  3rd  Street.  P.O.  Box  670, 
Rawlins,  WY  82301,  or  Bonneville 
Pow*  Administration  (BPA),  Office  of 
Energy  Resources  (R&E),  Ridiard  Stone, 
Envimnmental  Specialist,  P.O.  Box 
3621  i  Portland,  OR  97208. 

FOR  fURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Walter  E. 
Georke,  Project  Leader,  1300  3rd  Street. 
P.O.  ^ox  670,  Rawlins,  WY  82301, 
phone  number  (307)  324-7171  or 
Bonneville  Power  Administration, 
Richard  Stone,  Environmental 


JMI 


Specialist,  P.O.  Box  3621,  Portland,  OR 
97208,  phone  number  (503)  230-3797. 
SUPPLEMENTARY  INFORMATION:  U.S. 
Windpower  proposes  to  construct  a  500 
megawatt  (MW)  Wind  Energy  Project  to 
be  located  on  Foote  Creek  Rim  and 
Simpson  Ridge  in  Carbon  County, 
Wyoming.  The  project  area  is  located 
approximately  40  miles  (64.35  Km) 
southeast  of  Rawlins  and  40  miles 
(64.36  Km)  northwest  of  Laramie, 
Wyoming.  The  Foote  Creek  Rim  portion 
is  in  all  or  portions  of  approximately  10 
sections  in  Townships  19N  and  20N, 
Ranges  78W  and  79W  north  and  west  of 
Arlington.  Access  to  the  Foote  Creek 
Rim  site  is  from  1-80  and  State  Highway 
13.  The  Simpson  Ridge  portion  is  in  all 
or  portions  of  92  sections  in  Townships 
20N,  21N,  and  22N,  Ranges  SOW  and 
81 W,  south  of  Hanna.  Access  to  the 
Simpson  Ridge  portion  is  from  1-80  and 
State  Highway  287  and  State  Highway 
72.  Land  ownership  in  the  project  area 
is  approximately  62%  private,  28% 
Public  (administered  by  BLM),  and  10% 
State  of  Wyoming. 

The  project  will  be  constructed  in 
phases,  over  a  10-12  year  period.  The 
first  phase,  involving  75  MW  of 
electrical  power  generated  by 
approximately  215  Wind  Turbine 
Generators  (WTGs).  would  be 
constructed  on  Foote  Creek  Rim  in 
1995-96.  Later  phases  would  involve 
50MW  (approximately  75  WTGs/50 
MW)  increases  per  year,  as  utility 
contracts  are  approved,  until  the  500 
MW  capacity  is  reached  (for  a  total  of 
1,390  WTGs).  Ancillary  facilities 
include,  but  are  not  limited  to:  above 
and  below-ground  electric  and 
communication  lines,  access  roads, 
substations,  control/maintenance 
building  and  transformer  sites.  The 
Bonneville  Power  Administration, 
Department  of  Energy,  a  Cooperating 
Agency  for  the  EIS,  will  execute  a  power 
output  contract  to  purchase  25  MW  of 
electricity  from  the  project  tmder 
element  2b  of  BPA 's  Resource  Supply 
Expansion  Program.  The  Foote  Creek 
Rim  phase  of  the  project  would  meet 
this  requirement. 

The  wind  turbines  will  be  erected  on 
80  to  120  fl  (24  to  37  m)  lattice  towers 
with  height  determined  by  specific 
meteorological  and  geographic 
characteristics.  The  WTCs  are  variable 
speed,  up- wind,  three-fibeiglass-bladed 
machines  with  a  rotor  diameter  of  108 
ft  (33  m).  The  WTGs  will  be  spaced 
approximately  162  to  216  fl  (49  to  66  m) 
apart  with  approximately  1,080  to  1,620 
ft  (329  to  494  m)  between  each  row. 

Two  potential  electrical  utility 
interconnections  are  proposed.  The  first 
is  with  the  PadfiCorp  230  kV  system  at 


the  Miner's  substation  at  Hanna,  WY.  A 
wood  pole  230  kV  line  would  be  erected 
from  the  project  site  northwest, 
approximately  25  mi  (40  Km),  to  the 
Miner's  substation.  The  second 
proposed  interconnection  would  be 
with  the  Western  Area  Power 
Administration's  parallel  115  kV  lines  at 
a  site  in  T21N,  R77W,  Sec.  34.  A 
transmission  line  of  approximately  7  mi 
(11  Km)  would  extend  from  the  project 
site  northeast  to  the  proposed  tap 
substation. 

Dated:  January  3, 1994. 
Ray  Bnibaker, 
State  Director. 

|FR  Doa  94-349  Filed  1-7-94;  8:45  am) 
BIUJNO  COOC  4310-«S-M 

[AK-«3(M410-02-2410-P] 

Availability  of  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement;  Fort 
Qreely,  Alaska 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  availability  of  Fort 
Greely  Proposed  Resource  Management 
Plan  and  Final  Environmental  Impact 
Statement. 

SUMMARY:  Pursuant  to  the  Military 
Lands  Withdrawal  Act  of  1986  (Ptib.  L. 
99-606),  the  Department  of  the  Interior, 
Bureau  of  Land  Management,  Steese/ 
White  Mountains  District  has  prepared 
a  ProfKJsed  Resource  Management  Plan 
(PRMP)/Final  Environmental  Impact 
Statement  (FEIS)  for  the  Fort  Greely 
military  withdrawal,  which  is  located 
near  Delta  Junction,  Alaska,  southeast  of 
Fairbanks.  The  U.S.  Army's  6th  Infantry 
Division  (Light)  assisted  in  drafting  the 
plan.  The  document  addresses  planning 
for  nonmilitary  use  of  the  withdrawal.  It 
addresses  questions  such  as  access, 
recreation,  timber  and  fuel  wood 
harvesting,  and  wildlife  habitat  and 
cuhural  resource  protection.  Although 
mining  is  discussed,  none  would  be 
allowed  in  the  immediate  future 
because  of  potential  conflicts  with  the 
military's  mission. 

DATES:  Protests  on  the  PRMP/FHS  must 
be  postmarked  by  February  15, 1994. 
ADDRESSES:  Protests  on  the  PRMP/FEIS 
should  be  sent  to:  Bureau  of  Land 
Management,  Division  of  Planning  and 
Environmental  Coordination  (WO-760), 
1849  C  Street  NW.  (406  L  St.), 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ducker,  Military  Withdrawals  Planning 
Team  Leader,  Bureau  of  Land 
Management,  Alaska  State  Office,  222 


W.  7th  Avenue,  Anchorage,  Alaska 
99513:  phone  (907) 271-3369. 
SUPPLEMENTARY  INFORMATION:  The 
PRMP/FEIS  is  available  by  contacting 
Jim  Ducker  at  the  address  or  phone 
number  listed  above. 

The  Proposed  Plan  refines  the 
Preferred  Alternative  presented  in  the 
Draft  Resource  Management  Plan/Draft 
Environmental  Impact  Statement 
(DRMP/DEIS).  These  refmements  are  the 
result  of  comments  from  the  public  and 
the  availability  of  information 
developed  since  the  distribution  of  the 
draft. 

The  PRMP/FEIS  describes  the 
Proposed  Plan  and  its  impacts  in  full 
and  presents  siunmaries  of  five 
alternatives  and  their  impacts.  Complete 
descriptions  of  the  alternatives  and  their 
impacts  can  be  found  in  the  DRMP/DQS 
which  are  available  at  the  main  public 
libraries  in  Fairbanks,  Delta  Junction, 
and  Anchorage,  and  at  the  Steese/White 
Mountains  District  Office  in  Fairbanks 
and  the  Alaska  State  Office  in 
Anchorage. 

Dated.  December  29, 1993. 

Roger  Bolstad, 

District  Manager,  Steese/White  Mountains 
District. 

[PR  Doc  94-417  Filed  1-7-94;  8:45  ami 
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Availability  of  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement;  Fort 
Wainwright,  Alaska 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  availabihty  of  Fort 
Wainwright  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  the  Military 
Lands  Withdrawal  .^ct  of  1986  (Pub.  L. 
99-606),  the  Department  of  the  Interior, 
Bureau  of  Land  Management,  Steese/ 
White  Moimtains  District,  has  prepared 
a  Proposed  Resource  Management  Plan 
(PRMP)/Final  EnvironmenUl  Impact 
Statement  (FEIS)  for  the  portion  of  the 
Fort  Wainwright  miUtary  withdrawal 
known  as  the  Yukon  Maneuver  Area. 
This  tract  is  southeast  of  Fairbanks,  and 
adjacent  to  and  east  and  north  of  Eielson 
Air  Force  Base.  The  U.S.  Army's  6th 
Infantry  Division  (Light)  assisted  in 
drafting  the  plan.  The  document 
addresses  planning  for  nonmilitary  use 
of  the  withdrawal.  It  addresses 
questions  such  as  access,  recreation, 
timber  and  fuel  wood  harvesting,  and 
wildlife  habitat  and  cultural  resource 


protection.  Although  mining  is 
discussed,  none  would  be  allowed  in 
the  immediate  future  because  of 
potential  conflicts  with  the  miUtary's 
mission. 

DATES:  Protests  on  the  PRMP/FEIS  must 
be  postmarked  by  February  15, 1994. 
ADDRESSES:  Protests  on  the  PRMP/FEIS 
should  be  sent  to:  Bureau  of  Land 
Management,  Division  of  Plaiming  and 
Environmental  Coordination  (WO-760), 
1849  C  Street  NW.  (406  L  St.), 
Washington,  EX:  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ducker,  MiHtary  Withdrawals  Planning 
Team  Leader,  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th  Avenue,  Anchorage,  Alaska 
99513;  phone  (907) 271-3369. 
SUPPLEMENTARY  INFORMATION:  The 
PRMP/FEIS  is  available  by  contacting 
Jim  Ducker  at  the  address  or  phone 
number  listed  above. 

The  Proposed  Plan  refines  the 
Preferred  Alternative  presented  in  the 
Draft  Resource  Management  Plan/Draft 
Environmental  Impact  Statement 
(DRMP/DEIS).  These  refinements  are  the 
result  of  comments  from  the  public  and 
the  availability  of  information 
developed  since  the  distribution  of  the 
draft. 

The  PRMP/FEIS  describes  Uie 
Proposed  Plan  and  its  impacts  in  full 
and  presents  summaries  of  five 
alternatives  and  their  impacts.  Complete 
descriptions  of  the  alternatives  and  their 
impacts  can  be  found  in  the  DRMP/DEIS 
which  are  available  at  the  main  public 
libraries  in  Fairbanks  and  Anchorage 
and  at  the  Steese/White  Mountains 
District  Office  in  Fairbanks  and  the 
Alaska  State  Office  in  Anchorage. 

Dated:  December  29, 1993. 

Roger  Bolstad, 

District  Manager,  Steese/White  Mountains 
District. 

(FR  Doc.  94-416  Filed  1-7-94;  8:45  ami 
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National  Park  Service 

Chesapeake  and  Ohio  Canal  National 
Historical  Park  Commission  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  special  meeting  will  be  held  at 
10:00  a.m..  Saturday,  January  22, 1994. 
at  Ferry  Hill  headquarters,  16500 
Shepherdstown  Pike,  Route  34,  West, 
Sharpsburg,  Maryland. 

The  Commission  was  estabUshed  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 


development  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Conunission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weidenfeld, 

Chairman,  Washington,  DC 
Ms.  Diane  C.  Elhs,  Brunswick,  Maryland 
Brother  James  T.  IGrkpatrick,  F.S.C.. 

Cumberland,  Maryland 
Ms.  Anne  L.  Gormer,  Cumberland. 

Maryland 
Ms.  Elise  B.  Heinz.  Arlington.  Virginia 
Mr.  GetHge  M.  WykofT,  Jr.,  Cumberland, 

Maryland 
Mr.  Rockwood  H.  Foster,  Washington, 

DC 
Mr.  Barry  A.  Passetl,  Washington,  DC 
Mrs.  Jo  Reynolds,  Potomac,  Maryland 

Ms.  Nancy  C.  Long.  Glen  Echo. 
Maryland 

Ms.  Mary  Elizabeth  Woodward, 
Shepherdstown,  West  Virginia 

Dr.  James  H.  Gilford,  Frederick, 

Maryland 
Mr.  Edward  K.  Miller.  Hagerstown. 

Maryland 
Mrs.  Sue  Ann  Sullivan,  Williamsport, 

Maryland 
Mr.  Terry  W.  Hepburn,  Hancock, 

Maryland 

Mr.  Laidley  E.  McCoy,  Charleston,  West 

Virginia 
Ms.  Jo  Ann  M.  Spevacek,  Burke, 

Virginia 
Mr.  Charles  J.  Weir,  Falls  Church. 

Virginia 

The  purpose  of  this  special  meeting  is 
to  hear  the  recommendation  of  the 
special  ccHnmittee  on  the  Cumberland 
Environmental  Impact  Statement  (EIS) 
and  reach  a  decision  on  a  formal 
position  on  the  EIS. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matter  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Thomas  O.  Hobbs, 
Superintendent,  C&O  Canal  National 
Historical  Park,  P.O.  Box  4,  Sharpsburg. 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sbarpslmrg.  Maryland. 

Dated:  December  28, 1993. 
ChiTsmdn  L.  Walter, 

Pegiona]  Director.  National  Capital  Begfon. 
(FR  Doc.  94-404  Filed  1-7-94;  8:45  ami 
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Bureai  of  Reclamation 

[Dockel  No.  93-29700] 

I 

Environmental  Impact  Statement 
Relate^  to  New  Rules  and  Regulations 
for  Imp  (ementing  the  Reclamation 
Act  of  1962 


Reform 

AGENCY 
Interio  , 
ACTION 


:  Bureau  of  Reclamation. 
Notice  of  additional  meeting. 


SUMMAI  lY:  The  Bureau  of  Reclamation  is 
amend  ng  the  nodoe  of  intent  pubhshed 
in  58  F  1 64336,  Dec.  6, 1993  to  add  a 
scopin  >  meeting  in  Boise,  Idaho. 
DATE  A  ID  ADDRESS:  This  additional 
scopin  >  meeting  is  scheduled  for: 

•  Be  tse,  Idaho;  January  24, 1994, 
Bureaw  of  Reclamation's  Regional 
Office.Jroom  204, 1150  North  Curtis 
Road,  \  p.m.  to  3  pjn. 
FOR  FU^ITHER  MF0RMATK3N  CONTACT: 
Mr.  Ri^y  Sdiuster,  Attention:  D-5604, 
Bureau  of  Reclamation,  PO  Box  25007, 
Denvef  CO  80225.  To  be  placed  on  a 
mailin  ;  list  for  any  subsequent 
inform  ition,  either  write  Mr.  St^uster 
or  telephone  (303)  236-1061.  extension 
237. 

Dated  January  4. 1994. 
|.  Willi  m  McDonald. 

Assista  It  Commissioner— ftesotaves 

Managi  ment. 

IFR  Do< .  94-450  Filed  1-7-94;  8:45  am] 
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lEx 


Passe  >ger 


Motor 
North 


AGENC  r; 
Comm  ission 


INTB1  STATE  COMMERCE 
COMM  ISSION 


)No.S5(SuM4o.«3)] 


Operations  by  Mexican 
Carriers — Implementation  of 
\merican  Free  Trade  Agreement 


;  Interstate  Commerce 
ision. 
ACTIOH:  Notice  of  poUcy  statement. 


St^MMAlRY:  The  purpose  of  this  Notice  is 
to  announce  implementation  of  the 
provisions  of  the  first  phase  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  relating  to  land  transportation. 
Effectikre  January  1, 1994,  the 
Commiission  will  accept  and  process 
applicBtions  by  Mexican  passenger 
carriefis  for  operating  authority  to 
provide  charter  and  tour  bus  service 
across  the  United  States-Mexico 
Intern  itional  Border  line  into  the  United 
States 


ADDRESSES:  Send  conunents  referring  to 
Ex  Parte  No.  55  (Sub-No.  93)  to:  OBce 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  O'Malley  (202)  927-6292,  or 
Richard  B.  FeWer  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
St>PPLEMENTARY  INFORMATION:  Section  6 
of  the  Bus  Regulatory  Reform  Act  of 
1982  (codified  at  49  U.S.C.  10922(1)) 
imposed  a  2-year  moratorium  (subject  to 
renewal)  on  the  Commission's  issuance 
of  new  grants  of  operating  authority  to 
motor  carriers  domiciled  in  or  owned  or 
controlled  by  persons  of  Mexico  or 
Canada.  Under  this  statute,  the 
President  has  the  authority  to  remove  or 
modify  the  moratorium  if  he  determines 
it  to  be  in  the  national  interest,  that  is. 
if  overriding  economic  or  foreign  policy 
considerations  make  such  an  action 
advisable,  or  if  a  negotiated  settlement 
with  one  country  or  the  other  can  be 
reached.  Under  the  moratorium,  the 
President  must  notify  the  Congress  in 
writing  60  days  before  the  date  on 
which  the  removal  or  modification  is  to 
take  effect 

Shortly  after  it  went  into  effect,  the 
President  exercised  his  authority  and 
removed  the  moratorium  with  respect  to 
Canada.  The  President  indicated  in  a 
memorandum  to  the  United  States 
Trade  Representative  diat  the  United 
States  and  Canada  had  reached  a 
bilateral  understanding  that  would 
ensure  fair  and  equitable  treatment  fbr 
both  U.S.  and  Mexican  motor  carriers  on 
both  sides  of  the  International  Boundary 
line.  47  FH  54053. 

The  moratorium  remained  in  place  for 
Mexican  motor  carriers  because  the 
Mexican  Government  continued  to 
restrict  U.S.  motor  carriers'  access  to 
Mexico.  Under  the  terms  of  the  statute, 
the  President  extended  the  moratorium 
for  2-year  periods  in  1964, 1986, 1988, 
1990,  and,  most  recently,  in  1992.  On 
November  3, 1993,  however,  in  a 
Statement  of  Administrative  Action,  the 
President  gave  notice  to  Congress  that 
he  would  lift  the  moratorium  with 
respect  to  Mexican  charter  and  other 
tour  services  on  NAFTA 's  efiective  date, 
that  is,  on  January  1, 1994.i 

Under  NAFTA,  the  moratorium  will 
be  lifted  in  phases.2  The  schedule  of 
liberalization  is  as  follows: 


DATES; 
apply 
Januaikr 
filed 


JMI 


The  policy  annotmced  here  will 
10  applications  filed  on  or  after 

1, 1994.  Comments  must  be 

January  16, 1994. 


iy 


1  This  satisfies  the  60-<lay  notice  period  called  for 
und«r  49  U.S.C  10922(1).  In  any  rr«nt,  Congress, 
in  approving  NAFTA,  spacifically  ccnsented  to  the 
President's  modifying  itw  montoriura  as 
announced  on  November  3, 1993. 

>The  NAFTA  schedule  of  liberalization  does  not 
remove  all  barriers  for  Mexican  molar  carrier 
operations  in  the  Unitad  States.  The  mocatorisni 
will  rwnaia  in  place  ior  Mexican  carriers  in  the  oM 
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1.  Upon  entry  into  force  of  NAFTA,  for 

access  by  Mexican  charter  and  tour 
bus  operators; 

2.  Three  years  after  signature  of  NAFTA, 

for  access  by  Mexican  motor 
property  carriers  into  United  States 
border  States,  and  for  establishing 
companies  to  distribute 
international  cargo  within  the 
United  States; 

3.  Three  years  after  entry  into  force,  for 

access  by  Mexican  regular-route 
passenger  carriers; 

4.  Six  years  after  entry  into  force,  access 

for  cross-border  operations  by 
Mexican  motor  property  carriers. 

In  Phase  1  of  NAFTA,  Mexican 
domiciled  or  ov^med  or  controlled 
passenger  carriers  may  now  apply  for 
authority  under  49  U.S.C.  10922(c)  to 
transport  passengers  in  charter  and  tour 
bus  service  in  the  United  States  in 
foreign  commerce,  that  is,  the  service 
must  begin  or  end  in  Mexico  (or 
Canada).  Wholly  domestic  interstate 
operations  in  the  United  States  cannot 
be  authorized  or  permitted. 

NAFTA  authorizes  the  granting  of 
authority  for  charter  operations  and  tour 
bus  service  only.  By  statute,  we  may 
authorize  motor  common  carriers  of 
passengers  to  operate  over  either  regular 
or  irregular  routes,  but  irregular-route 
services  must  be  limited  to  charter  and 
special  operations.  Regular-route 
operations  ordinarily  involve  the 
expeditious  transportation  of  passengers 
between  fixed  termini,  over  defined 
routes  and  according  to  established 
schedules.  Charter  operations,  on  the 
other  hand,  ordinarily  contemplate 
providing  transportation  for  a  group, 
assembled  by  someone  other  than  the 
carrier,  which  group  contracts  for  the 
exclusive  use  of  certain  equipment  for 
the  duration  of  a  particular  trip  or  tour. 
Generally,  a  flat  rate  for  the  use  of  the 
vehicle  is  charged,  on  either  a  "mileage" 
or  an  "hourly"  basis,  and  the  passengers 
travel  together  for  the  entire  trip. 

As  we  recognized  most  recently  in 
Adirondack  Transit  Lines,  Lie. — 
Adirondack  Trailways,  8 1.C.C.2d  330, 
334  n.5  (1992).  special  operations 
originally  were  described  as  services 
rendered  (generally  on  weekends, 
holidays,  or  other  special  occasions)  to 
a  number  of  passengers  that  the  carrier 
itself  has  assembled  into  a  travel  group 
through  its  own  sales  of  a  ticket  to  each 
individual  passenger  covering  a 
particular  trip  or  tour.  Fordham  Bus 
Corp.  CorifDon  Carrier  Application.  29 
M.CC  29:^  297  (1941).  In  Asbury  Park- 
N.Y.  Trorr.it  Corp.  v.  Bingler  Vacation 
Tours.  62  M.CC  731.  740  (1954) 


area  that  Wo.»  .lot  liberalized,  namely,  point  to  point 
carriage  of  oomestic  cargo  In  the  United  State*. 


[Bingler),  afTd  sub  nom.  Bingler 
Vacation  Tours  v.  United  States,  132  F. 
Supp.  793  (D.  N.J.  1955),  afTd  per 
curiam,  350  U.S.  921  (1955),  though,  the 
Commission  adopted  the  position  that 
"special  operations"  is  a  catchall 
classification,  which  may  include 
almost  anything  that  is  neither  charter 
operations  nor  the  usual  operations  of  a 
regular-route  carrier. 

Accordingly,  "tour  service"  is  only 
one  form  of  special  operations,  as  the 
Commission  discussed  in  Passenger 
Transportation  in  Special  Operations, 
112  M.C.C  160. 165-67, 171-74  (1970), 
which  clearly  distinguishes  the 
requirements  of  "tour  service"  from 
those  of  ordinary  special  operations. 
Thus,  under  the  Bingler  criterion,  to 
constitute  a  "tour  service",  the  carrier 
must  furnish  something  substantial  in 
addition  to,  or  different  from,  bare 
expeditious  transportation  between  two 
points.  This  contemplates  a  common 
interest  of  passengers  visiting  a 
particular  place(s)  or  event(s)  and  does 
not  include  ordinary,  point-to-point 
transportation,  over  either  regular  or 
irregular  routes.^  It  appears  that  the 
"tour  service"  that  NAFTA  is  intended 
to  cover  is  this  type  of  special 
operations. 

Accordingly,  certificates  that  we  issue 
to  Mexican  carriers  will  usually  be 
framed,  in  accord  with  our  usual 
practices  with  regard  to  such 
authorities,  to  authorize  service 
Over  irregular  routes,  in  foreign 
commerce,  transporting  passengers,  in 
charter  oi>erations  and  in  special 
operations,  in  tour  service,  between 
ports  of  entry  on  the  international 
boundary  between  the  U.S.  and  Mexico, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  United  States  (except 
Alaska  and  Hawaii). 

Because  this  notice  is  occasioned  by 
a  partial  lifting  of  the  moratorium,  no 
special  rules  or  rulemaking  are 
necessary.  The  same  application 
procedure  and  regulations  apply  to 
Mexican  and  United  States  carriers 
alike.  For  example,  carriers  must  abide 
by  all  U.S.  Department  of 
Transportation  safety  regulations, 
comply  with  the  Commission's 
insurance  requirements  (49  U.S.C 
10927),  pubhsh  and  file  with  the 
Commission  applicable  tariffs  (49  U.S.C 
10761. 10762),  and  file  with  the 
Commission  agents  for  service  of 
process  (49  U.S.C.  10330).  We  will. 


'  Special  operations  that  are  not  "tour  services" 
might  include,  for  example,  limousine  services  in 
which  door-to-door  service  is  provided,  over 
irregular  routes  (according  to  the  specific  locations 
to  be  served  on  any  particular  trip),  to  and  from  any 
point  in  a  given  territory.  Such  services  will  not  be 
authorized  by  authority  to  provide  "tour  service". 


however,  provide  a  short  comment 
period  to  enable  interested  persons  to 
submit  written  views,  arguments  or 
representations  regarding  this  subject. 
Because  we  have  little  or  no  discretion 
in  this  area,  we  do  not  contemplate  a 
subsequent  decision  unless  we  receive 
comments  raising  substantial  issues  it 
would  be  helpful  or  necessary  to 
address.  Notice  of  this  proceeding  will 
be  published  in  the  Federal  Register 
and  the  ICC  Begister  and  interested 
parties  will  have  7  days  from  the  date 
of  publication  to  comment. 

Finally,  the  current  application  form 
OP-1  requires  all  applicants  for  ICC 
operating  authority  to  certify  that  they 
are  not  domiciled  in  Mexico  or  owned 
or  controlled  by  persons  of  Mexico.  We 
will  modify  that  certification 
requirement  when  we  revise  the 
application  form.  For  the  present, 
Mexican  charter  and  special  operations 
applicants  should  either  disregard  the 
certification  section,  or  simply  indicate 
"not  applicable."  Applicants  not 
completing  the  certification 
affirmatively  will  receive  charter  and 
special  operations  tour  service  authority 
limited  to  movements  in  foreign 
commerce. 

Decided:  December  30.  1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmr  ns.  Commissioners 
Phillips  and  Philbin. 

Sidney  L  Strickland,  Jr., 

Secretary. 

IFR  Doc  94-503  Filed  1-7-94;  8:45  am) 

BILUNO  COOC  7«3S-01-P 

[Finance  Docket  No.  32446} 

Soo  Line  Railroad  Co.— Trackage 
Rights— Over  a  Line  of  Chicago, 
Centrai  and  Pacific  Railroad  Co.  in 
Roclrford,  IL 

AGENCY:  Interstate  Commerce 
Commission.       .   . 
ACTION:  Notice  ofexemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  11343-11345,  the  acquisition 
by  Soo  Line  Railroad  Company  of 
temporary  overhead  trackage  rights  over 
approximately  4  miles  of  Chicago, 
Central  and  Pacific  Railroad  Company 
rail  Une  in  Rockford,  IL,  subject  to 
conditions. 

DATES:  The  exemption  became  effective 
on  January  6, 1994.  Petitions  to  reopen 
must  be  filed  by  January  31, 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32446  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423;  and  (2) 
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petitioner's  representatives,  Terence  M. 
Hynes  and  Molly  A.  Meegan,  Sidley  & 
Austin.  1722  Eye  Street.  NW.. 
Washington.  DC  2t)006. 
FOn  FURTHER  MFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610:  TDD 
for  the  hearing  impaired:  (202)  927- 
5721. 

SUPPLEMENTARY  INFORMATION: 
Additional  informadoa  is  contained  in 
the  Coounission's  decision.  To  purchase 
a  copy  of  the  full  decisioa,  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  throu^  TDD 
services  (202)  927-5721.) 

Decided:  Jairaary  5, 1994. 

By  the  Conmrissicm,  Chairman  McDonald. 
Vice  Qiainnan  Phillips,  Commissionefs 
Simmons,  and  Philbin. 
Sidney  L.  Stricklmd.  Jr., 
Secretary. 
|FR  Doc.  94-609  Filed  1-7-94;  8:45  am] 

BILUNG  COM  7036-01-P 


DEPARTMENT  OF  JUSTICE 

Anttttnust  Division 

Corporation  for  Open  Systems 
international;  Notice  Pursuant  to  ttia 
National  Cooperative  Research  and 
Production  Act  of  1993 

Notice  is  hereby  given  that,  on 
October  20, 1993,  pursuant  to  section 
6(a]  of  the  National  Coc^erative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("die  Act"),  the 
Corporation  for  Open  Systems 
International  ("COS")  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes. 
The  notifications  were  Bled  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plainti%  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
(1)  Electric  Power  Research  Institute, 
Inc.,  Palo  Alto,  CA,  became  a  member  of 
COS  on  July  23, 1993;  (2)  Xerox 
Cori>oration  and  the  Fo)d>oro  Company 
ceased  membership  in  COS  effective 
August  2, 1993  and  August  31. 1993. 
respectively;  (3)  COS  was  advised  that 
the  name  of  Defense  Commimications 
Agency,  a  member  of  COS.  was  changed 
to  Defense  Information  Systems  Agency; 
(4)  COS  was  advised  that  the  name  of 
Honeywell  Bull,  a  member  of  COS,  was 
changed  to  Bull  HN  Information 
Systems.  Inc.;  and  (5)  COS  was  advised 


that  Control  Data  Corporation,  a  member 
of  CO$,  has  been  reorganized  and  that 
its  meinbership  in  COS  would  be 
continjued  by  Control  Data  Systems,  Inc. 

On  i/lay  14. 1986,  COS  filed  its 
origini  il  notification  pursuant  to  section 
6(a)  ol  the  Act.  The  Department  of 
Justici  published  a  notice  in  the  Federal 
Re^st  !r  pursuant  to  section  6(b)  of  the 
Act  ot  June  11. 1986,  (51  FR  21260). 

The  last  notification  was  filed  with 
the  Dc  partment  on  July  20, 1993.  A 
noticefwas  published  in  the  Federal 

pursuant  to  section  6(b)  of  the 
Act  oij  September  23. 1993  (58  FR 
4952 

Joseph' H.  Widmar, 
Director  of  Operations,  Antitrust  Division. 
[FR  Dc^.  94-492  Filed  1-7-94;  8:45  am] 

BILUNQOOOC  44)0-01-M 

LIBRARY  OF  CONGRESS 

Copynght  Office 
PocK^  No.  RM  93-13] 

Provisions  ■  CopyrlgtTt 
n  of  Certain  Mexican  and 
ianWofIa 

AGENCY:  Copyright  Office;  Library  of 

Congress. 

ACTIOfl:  Notice  of  policy  decision. 

SUMMARY:  The  Copyright  Office 
publishes  this  notice  to  inform  the 
publi<  that  the  North  American  Free 
Trade  Agreement  which  entered  into 
force  I  m  January  1. 1994.  and  its 
imple  nenting  legislation  (Pub.  L.  No. 
103-lfe2)  authorizes  the  Copyright  Office 
to  establish  procedures  for  copyright 
restoration  of  certain  works  first  fixed  or 
published  in  Mexico  or  Canada  after 
January  1, 1978  and  before  March  1, 
1989.rrhis  notice  is  intended  to 
sumnjarize  the  content  of  that 
legislation.  Copyright  owners  of  affected 
worka  must  file  a  statement  of  intent 
with  I  he  Copyright  Office  to  restore 
copyi  ght  for  eligible  works;  details  of 
new  I  rocedures  to  file  these  statements 
will  fa  9  publi^ed  within  the  next  60 
days. 

FOR  F  IRTHER  MFORMATION  CONTACT:Eric 
Schw  utz,  Pc^icy  Planning  AdviscH-, 
Copy  ight  Office,  Library  of  Qmgress, 
Wash  ngton,  D.C.  20540.  Telephone: 
(202)  707-8350.  Fax:  (202)  707-8366. 
SUPPl  EMENTARY  INFORMATION:  The  North 
Amencan  Free  Trade  Agreement  and 
the  North  American  Free  Trade 
Agreament  Implementation  Act  (Pub.  L 
No.  103-182)  provide  for  the  restoration 
of  CO  yright  for  certain  works  that  are 
curre  rtly  in  the  public  domain  in  the 


United  States.  Under  new  section  104A 
of  title  17,  copyright  protection  may  be 
restored  for  certain  motion  pictures  that 
were  first  fixed  or  published  in  Mexico 
or  Canada,  and  any  work  included  in 
such  motion  pictures'  that  was  first  fixed 
or  published  with  these  motion 
pictures,  if  the  work  "entered  the  public 
domain  in  the  United  States  because  it 
was  first  published  on  or  after  January 
1,1978,  and  before  March  1,1989. 
without  the  notice  required  by  sections 
401. 402.  or  403  of  (title  17],  the  absence 
of  which  has  not  been  excused  by  the 
operation  of  section  405  of  [title  17),  as 
such  sections  were  in  effect  during  that 
period."  17  U.S.C.  104A(a)  (1993).  A 
motion  picture  or  underlying  work 
(such  as  original  music  or  dramatic  text 
embodied  in  the  motion  picture) 
meeting  these  requirements  "shall  have 
copyri^t  protection  \mder  (title  17]  for 
the  remainder  of  the  term  of  copyright 
protection  to  which  it  would  have  been 
entitled  in  the  United  States  had  it  been 
published  with  such  notice."  Id. 

Copyright  owners  of  qualifying  works 
must  file  a  "statement  of  intent"  with 
the  Copyright  Office  between  January  1, 
1994  (the  date  on  which  the  Agreement 
entered  into  force)  and  January  1, 1995 
to  notify  the  public  of  their  intent  to 
restore  copyright  protection  for  these 
works  in  the  United  States.  After 
January  1, 1995,  the  Copyright  Office 
must  publish  in  the  Federal  Register,  the 
list  of  works  for  which  statements  have 
been  filed  and  whidi  are  determined  to 
be  properly  qualified  for  protection.  The 
restoration  of  copyright  protection  for 
these  works  will  be  provided  at  that 
time  in  accordance  with  section  104A  of 
title  17.  Section  104A(c)  of  title  17 
provides  that  persons  who  are  copying, 
performing  or  selling  copies  of  such 
works  may  continue  such  activities  for 
a  period  of  ooe  year  following 
publication  of  the  1995  Federal  Regisiter 
notice.  This  exemption  applies  only  to 
copies  produced  or  acquired  before  the 
date  of  enactment  of  the  implementing 
legislation  (December  8, 1993). 

Within  the  next  60  days,  the 
Copyright  Office  will  announce  in  the 
Federal  Register  the  procedures 
necessary  to  file  a  "statement  of  intent" 
with  the  Offioe.  including  the  applicable 
statements  and  materials  that  must  be 
submitted.  In  the  meantime,  copyright 
owners  and  other  interested  parties  can 
cooUct  Eric  Schwartz.  Policy  Planning 
Advisor.  Copyright  Office,  at  (202)  707- 
8350.  for  additional  information. 


JMi 


January  3, 1994. 
BariMra  Ringer. 

Acting  Fegister  ofCopynghts. 

James  H.  Billington, 

The  Librarian  of  Congress. 

(FR  Doc  04-441  Fiied  l-7-94;8:4Sam] 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetir>gs 
of  the  Prospective  Payment  Assessment 
Commission  on  Wednesday  and 
Thursday,  January  19-20, 1994,  at  the 
Madison  Hotel.  15th  &  M  Streets, 
Northwest,  Washington,  DC 

The  Full  Commission  will  convene  at 
9  a.m.  on  each  day  in  Executive 
Chambers  1,  2  and  3. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 

(FR  Doc  94-209  Filed  1-7-94;  8:45  am] 
BiLUfM  cooe  aaao-Bw-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  t>y  Office  of 
Management  and  Budget 

Agency  Clearance  Office — John  J.  Lane, 
(202) 942-8800. 
Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commissfon,  Office  of  Filings, 
Information  and  Consumer 
Services,  Washington,  DC  20549. 

Extension 
Rule  19d-2 
File  No.  270-204 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  34501  et  seq.).  die  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for 
extension  of  Office  of  Management  and 
Budget  approval  Rule  19d-2  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C  78  et  seq.).  Rule  19d-2  prescribes 
the  form  and  content  of  applications  to 
the  Commission  for  stays  of  final 
disciplinary  sanctions  and  summary 
actions  of  self-regulatory  organizations. 
It  is  anticipated  that  approximately  30 
respondents  will  spend  a  total  of  90 
hours  complying  with  Rule  19d-2. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Commission 
rules  and  forms  to  John  J.  Lane, 


Associate  Executive  Director.  Securities 
and  Exchange  Commission,  450  Fifth 
Stieel,  NW.,  Washington,  DC  20549  and 
Gary  Waxman,  Clearance  Officer,  Office 
of  Management  and  Budget,  (3235- 
0205),  room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  January  3, 1994. 
Margaret  R  McFarlud, 
Deputy  Secretary. 
IFR  Doc  94-482  Filed  l-7-«4: 8:45  am) 

[Release  No.  34-33410;  File  No.  SR-Ptilx- 
•3-82] 

Self-Regulatory  Organizations;  Filing 
and  Immediata  Effectiveness  of 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  a  Discount  of  Its 
Transaction,  Comparison  and  Roor 
Brokerage  Transaction  and 
Assessment  Fees  for  November  29, 
1993  to  December  31. 1993 

January  4, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  December  20, 1993. 
the  Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrgaBizatkn's 
Statement  of  tlie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  discoimt  its 
transaction,  comparison  and  floor 
brokerage  transaction  and  assessment 
fees  encompassing  all  transactions 
executed  on  the  Phlx  in  equities,  equity 
options,  index  options  and  foreign 
currency  optioYis  on  the  Phlx  for  the 
billing  cycle  beginning  settlement  date 
November  29. 1993,  to  settlement  date 
December  31, 1993.  The  discount  shall 
be  a  33  percent  reduction  across-the- 
board  for  all  fees,  charges  and 
assessments  as  described  above.  ^ 


<  The  PhU  proposes  to  discount  the  foUowing 
fees,  charges  and  assessments:  Equity  Transaction 
Value  Charge;  Equity  Floor  Brokerage  Assessment: 
Equity  Floor  Brokerage  Transaction  Fee;  Option 
Comparison  Charge;  Option  Tmuaction  Chaise: 
Option  Floor  Brokerage  Assessment:  Floor 
Brokerage  Transaction  Fee;  Option  Comparison 
Charge;  Option  Tr«iisaction  Charge:  Option  Floor 
Drokarage  AssesanieDt;  Floor  Brokar  Transaction 
Fee:  Option  Comparison  Charge:  Option 
Transaction  Charge:  Option  Floor  Brokerage 


n.  Setf^egulatory  Orgaaization's 
Statement  of  the  Porpoee  of,  and 
SUtutory  Basis  fin-,  the  Pnyosed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  ocganization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IVbelow. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  seeks  to  discount  its 
transaction,  comparison  and  floor 
brokerage  transaction  and  assessment 
fees  encompassing  all  transactions 
executed  on  the  Phlx  in  equities,  equity 
options,  index  options  and  foreign 
currency  options  on  the  Phlx  for  the 
billing  cycle  beginning  settlement  date 
November  29, 1993,  to  settlement  date 
December  31. 1993.  The  discount  shall 
be  a  33  percent  reduction  across-the- 
board  for  all  fees,  charges  and 
assessments  as  described  above  for  the 
limited  period  from  November  29, 1993, 
to  December  31. 1993  (Phlx's  final 
month's  billing  cycle)  in  recognition  of 
record  volume  and  cost  efficiencies 
anticipated  to  continue  through 
December.  In  this  regard,  discounts  will 
not  apply  to  non-transaction  related  fees 
and  charges  such  as  the  floor  facilities 
fees,  booth  and  post  rental  fees,  as  well 
as  membership  dues,  etc. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6rD)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities.  The  proposed  fee  schedule 
change  also  aligns  service  fees  more 
closely  to  the  cost  of  providing  those 
services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


Assessment:  Floor  Broker  Transaction  Fee:  Option 
Comparison  Charge:  Option  Transaction  Charge: 
Option  Floor  Brokerage  Assessment:  Floor  Broker 
Transaction  Fee:  and  Vokune  Discount  For 
Currency  Option  Traiisaction  Charge  Activity. 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Conunents  were  neither  solicited  nor 
received. 

ni.  Date  of  ECTectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  Bling  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  urritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  Hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-PhLx-93-62  and  should  be 
submitted  by  January  28. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

[FR  Doc  94-430  Filed  1-7-94;  8:45  am] 
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SMALL  f  USINESS  ADMINISTRATION 
DSC  Vemures  II.  LP 

[License  ^o.  09/09-0391] 
SurrenMr  of  License 

Notice]  is  hereby  given  that  DSC 
Ventured  n.  LP.  20111  Stevens  Creek 
Boulevain,  Cupertino,  California  95014, 
has  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
imder  the  Small  Business  Investment 
Act  of  IS  58,  as  amended  (the  Act). 

DSC  V  tntiues  II,  LP  was  licensed  by 
the  Smal  Business  Administration  on 
March  1, 1991. 

Under  the  authority  vested  by  the  Act 
and  purs  iiant  to  the  Regulations 
promulg  ited  thereunder,  the  siurender 
was  acce  ited  on  December  14, 1993, 
and  accofdingly,  all  rights,  privileges, 
and  franchises  derived  therefrom  have 
been  tenhinated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  tie.  59.011,  Small  Business 
Investment  Companies) 

Dated:  Becember  22, 1993. 
Charles  Rt  Hertzberg, 

AssociatB'AdministTator  for  Investment. 
(FR  Doc  ^4-475  Filed  1-7-94;  8:45  am] 
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[LfCMWe  101/01-03401 

Monarch  -Narragansett  Ventures,  Inc., 
Notice  of  License  Surrender 

Notice  is  hereby  given  that  Monarch- 
Narragai  sett  Ventiues,  Inc.,  ("MNVl"), 
Monarcli  Place,  1414  Main  Street, 
Springfi(  Id,  Massachusetts  01144,  has 
surrende  red  its  license  to  operate  as  a 
small  bu  iiness  investment  company 
under  th  9  Small  Business  Investment 
Act  of  IJ  58,  as  amended  ("the  Act"). 
MNVl  w  ks  licensed  by  the  Small 
Business  Administration  on  December 
8,1986 

Under  the  Authority  vested  by  the  Act 
and  pun  uant  to  the  regulations 

"  thereunder,  the  surrender 
lidanse  was  accepted  on 

3, 1933,  and  accordingly,  all 
leges,  and  franchises  derived 
have  been  terminated. 


pi  ivil 


promu 
of  the  h 
December 
rights, 
there  froih 

(Catalog  c  r  Federal  Domestic  Assistance 
Program  I  lo.  59.011,  Small  Business 
Investmei  it  Companies) 

Dated:  December  6. 1993. 
Charles  R.  Heitzberg. 
AssociatAAdministrotor  for  Investment. 
(FR  Doc  i4-476  Filed  1-7-94;  8:45  am] 
BiLUfM  cqpc  n2S-01-M 


JMI 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreentents 
Filed  During  the  Week  Ended 
December  30, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
DocJiret  Number:  49337 
Date  filed:  December  30, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC31  Resp/P  1009  dated  November  5. 

1993 
North  &  Central  Pacific  Resos  r-1  to 

r-3 
TC31  Reso/P  1010  dated  November  5, 

1993 
TC3  (EXc.  Japan)— N.Amer./Caribbean 

T-4  to  r-18 
TC31  Reso/P  1011  dated  November  5. 

1993 
Japan-North  America/Caribbean  r-19 

tor-33 
TC31  Reso/P  1012  dated  November  5. 

1993 
TC3-Central/ South  America  Resos  r- 
34  to  r-45 
Proposed  Effective  Date:  April  1, 1994 
Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 
(FR  Doc  94-483  Filed  1-7-94;  8:45  am) 

BILUNO  COOff  «t10-6a-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  ttte  Week 
Ended  December  30, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49339 
Date  Filed:  December  30, 1993 
Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  January  27, 1994 
Description:  Application  of 

Czechoslovak  Airlines,  pursuant  to 


Section  402  of  the  Act  and  Subpart  Q 
of  the  Regulations,  requests  renewal 
of  its  permit  authority  so  as  to  permit 
CSA  to  continue  to  conduct  its 
(^)entions  to  and  from  the  United 
States  fully  in  accordance  with  the 
terms  of  the  Bilateral  Aviation 
Agreement  in  effect  between  the 
United  States  and  the  Czech  Republic 
(formerly  Czechoslovakia). 

Docket  Number:  49341 

Date  Filed:  December  30, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  27, 1994 

Description:  Application  of  Aries  Del 
Sur  Sociedad  Anonima  Transportes 
Aereos  De  Carga,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  the  issuance  of 
a  Foreign  Air  Carrier  Permit 
authorizing  it  to  engage  in 
nonscheduled  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in 
Argentina,  via  the  intermediate  points 
Sao  Paulo  and  Rio  de  Janeiro,  Brasnl, 
to  the  coterminal  points  Miami  and 
New  York  and  beyond  to  Montreal, 
Canada;  between  a  point  or  points  in 
Argentina,  via  the  intermediate  points 
Santiago,  Chile;  La  Paz,  Bolivia;  Lima, 
Peru;  Guayaquil  or  Quito,  Ecuador, 
and  Bogota,  Colombia;  to  the 
coterminal  points  Miami  and  New 
York;  between  a  point  or  points  in 
Argentina,  via  the  intermediate  points 
La  Paz,  BoliNna;  Lima,  Peru;  Guayaquil 
or  Quito,  Ecuador:  Bogota,  Colombia; 
and  Mexico  City,  Mexico;  to  the 
terminal  point  Los  Angeles;  and 
between  a  point  or  points  in 
Argentina,  via  the  intermediate  point 
Caracas,  Venezuela,  to  the  coterminal 
points  Miami  and  New  York;  and  to 
engage  in  charter  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in 
Argentina  and  a  point  or  points  in  the 
United  States,  its  territories  and 
possessions,  and  between  a  point  or 
points  in  third  countries  and  a  point 
or  points  in  the  United  States,  its 
territories,  and  possessions. 

Phyllis  T.  Kaylor,- 

Cbief,  Documentary  Services  Division. 

[FR  Doc.  94-484  Filed  1-7-94;  8:45  am] 
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Coast  Guard 

[CGD  91-202] 

RIN211S-AE10 

Escort  Vessels  for  Certain  Oil  Tankers 

agency:  Coast  Guard,  DOT. 


action:  Notice  of  availability. 

SUtMNARY:  A  tivo-part  study  assessing 
the  capability  of  escort  tugs  to  control 
disabled  tankers  in  Prince  William 
Sound,  Alaska,  was  commissioned  by 
the  Disabled  Tanker  Towing  Study 
Group  (DTTSG).  The  study  will 
specifically  review  the  present 
equipment,  personnel,  and  procedures 
aboard  the  tankers  and  escort  vessels 
operating  in  Prince  William  Sound,  as 
well  as  the  assist  capabilities  of  the 
vessels  presently  in  service  for  escorting 
these  tankers.  Part  1  of  the  study  has 
been  completed,  and  the  U.S.  Coast 
Guard  has  been  granted  permission  to 
make  it  available  to  the  public.  Certain 
technical  findings  of  this  study  will  aid 
the  U.S.  Coast  Guard  in  promulgating 
national-level  tug  escort  regulations 
under  section  4tl6(c)  cf  the  Oil 
Pollution  Act  of  1990  (OPA  90). 
ADDRESSES:  Part  1  of  the  Prince  William 
Sound  Disabled  Tanker  Towing  Study, 
entitled  "Evaluation  of  Existing 
Equipment,  Personnel  and  Procedures," 
is  available  for  inspection  or  copying  at 
the  Office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  91-202),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  Holidays.  The 
telephone  number  is  (202)  267-1477. 
Additionally,  copies  of  Part  1  of  the 
study  may  be  ordered  from  the  National 
Technical  Information  Service, 
Springfield,  VA  22161  (phone  orders 
(703)  487-4650).  The  NTIS  publication 
number  is  PB94-120961;  price  $27.00 
for  paper  copy,  or  $12.50  for  microfiche 
copy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Jordan,  Project  Manager,  OPA 
90  Staff,  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001.  or  by 
phone  at  (202)  267-6751. 

SUPPI.EMENTARY  INFORMATION: 

Background  and  Discussion 

In  the  aftermath  of  the  EXXON 
VALDEZ  grounding,  the  state  of  Alaska 
established  a  contingency  plan  that 
includes  provisions  requiring  laden 
tankers  to  be  escorted  througih  Prince 
William  Sound.  The  escort  vessels  are 
expected  to  provide  immediate 
assistance  to  a  tanker  in  the  event  it 
sufi^ers  a  propulsion  or  steering  failure. 
The  escort  vessels  also  have  some  spill 
response  capabilities.  At  present,  there 
are  11  tugs  and  escort  vessels  in  this 
service,  operating  out  of  Port  Valdez  and 
escorting  tankers  to  Hinchinbrook 
Entrance. 


The  Disabled  Tanker  Towing  Study 
Group  (DTTSG)  was  formed  to  review 
the  present  escort  vessel  practices  in 
Prince  William  Sound.  The  DTTSG  is 
formed  of  representatives  from  the 
Regional  Qtizen's  Advisory  Council 
(RCAC)  for  Prince  William  Sound,  the 
Prince  William  Sound  Tanker 
Association,  the  Alyeska  Pipeline 
Service  Company,  the  Alaska 
Department  of  Environmental 
Conservation,  and  the  U.S.  Coast  Guard. 

The  DTTSG  commissioned  The 
Glosten  Associates,  Inc.,  to  prepare  a 
two-part  study.  The  first  part  was  to 
conduct  an  expert  review  and 
evaluation  of  the  emergency  towing 
equipment  aboard  the  tankers  and  escort 
vessels  operating  in  Prince  William 
Sound.  The  second  part  was  to 
determine,  by  means  of  actual  tanker/ 
tug  trials  and  computer  simulation 
analyses,  the  capabilities  of  the  escort 
vessels  to  actually  control  disabled 
tankers. 

The  Oil  PoUntioo  Act  of  1990  (OPA  90) 

Section  4116(c)  of  OPA  90  requires 
the  Secretary  of  Transportation  to 
initiate  issuance  of  regulations  that 
define  areas  where  single  hull  tankers 
over  5,000  gross  tons  transporting  oil  in 
bulk  must  be  escorted  by  at  least  two 
towing  vessels  (as  defined  under  46 
U.S.C.  2101).  or  by  other  vessels  which 
the  Secretary  considers  appropriate. 
These  defined  areas  must  include  Prince 
William  Sound,  Alaska,  and  Ro&ario 
Strait  and  Puget  Sound,  Washington 
(including  those  portions  of  the  Strait  of 
Juan  de  Fuca  east  of  Port  Angeles.  Haro 
Strait,  and  the  Strait  of  Georgia  subject 
to  U.S.  jurisdiction).  The  Secretary  has 
delegated  this  responsibility  to  the  Coast 
Guard. 

Federal  Regulatory  Action  to  Date 

The  Coast  Guard's  regulatory  response 
to  this  section  of  OPA  90  has  been 
divided  into  two  rulemaking  projects: 
the  first  project  (CGD  91-202)  focuses 
on  the  Prince  William  Sound  and  Puget 
Sound  waters  specifically  identified  in 
the  statute,  the  second  project  (CGD  91- 
202a)  focuses  on  other  navigable  waters 
where  escorts  might  be  required. 

In  order  to  issue  effective  national 
escort  rules,  the  Coast  Guard  finds  it 
necessary  to  determine  the  realistic 
capabilities  of  the  various  types  of  tugs 
that  may  be  ueed  for  escort  service.  To 
this  end,  the  Disabled  Tanker  Towing 
Study  (DTTS)  is  expected  to  provide 
valuable  technical  information.  In 
addition  to  its  participation  in  the 
DTTSG,  Coast  Guard's  other  actions  to 
date  have  been  as  follows: 

(1)  A  notice  of  proposed  rulemaking 
(NPRM)  for  the  Prince  William  Sound 
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and  Puget  Sound  waters  was  published 
in  the  Federal  Register  on  July  7, 1992 
(57  FR  30058).  Because  the  original 
public  comments  did  not  include 
sufficient  information  on  certain  issues, 
the  comment  period  was  reopened 
March  26, 1993  (58  FR  16391),  with  a 
request  for  more-detailed  comments  on 
some  specified  issues.  Altogether,  more 
than  100  public  comments  were 
received. 

(2)  An  advance  notice  of  proposed 
rulemaking  (ANFRM)  seeking  public 
comment  on  other  navigable  waters 
where  escort  vessels  should  be  required 
was  published  April  27, 1993  (58  FR 
25766).  This  ANPRM  also  requested 
detailed  comments  on  some  specified 
issues.  More  than  45  public  comments 
were  received. 

(3)  Three  public  hearings  were  held: 
in  Anchorage,  Alaska,  on  June  3, 1993; 
Valdez,  Alaska,  on  June  5, 1993;  and 
Seattle,  Washington,  on  June  7, 1993. 
Both  Alaska  hearings  had 
teleconferencing  arrangements  to 
include  outlying  communities  in  the 
Exxon  Valdez  impacted  areas.  All  three 
hearings  were  well  attended.  Locally- 
interested  parties,  including  individuals 
and  representatives  of  environmental, 
commercial  Hshing,  and  recreational 
groups,  tug  operators,  pilots,  and  tanker 
operators,  made  presentations  at  each 
hearing.  Transcripts  of  the  three 
hearings  have  been  put  in  files  43,  44, 
and  45  of  Coast  Guard  docket  91-202a. 

Summary  of  the  Study 

The  Executive  Summary  from  Part  1 
of  the  DTTS,  "Evaluation  of  Existing 
Equipment,  Personnel  and  Procedures," 
is  reprinted  here  verbatim: 

"This  study  has  been  undertaken  by 
The  Glosten  Associates,  Inc.,  to  evaluate 
the  existing  capability  for  emergency 
towing  at  Prince  William  Sotmd  and  to 
examine  alternatives  that  could  enhance 
the  escort  and  assist  capabilities  for 
disabled  tankers  within  the  waterway 
from  the  Alyeska  Oil  Terminal  at  the 
Port  of  Valdez  to  the  Gulf  of  Alaska 
outside  Hinchinbrook  Entrance. 

Part  1,  reported  herein,  is  an  objective 
evaluation  by  an  experienced  salvage 
towing  master  of  the  existing  tugs, 
emergency  towing  equipment,  towing 
practices,  and  discussion  of  alternate 
tug  types.  Part  2  will  evaluate 
alternative  equipment  and  deployments, 
using  engineering  methods,  including 
simulation,  that  could  improve  the 
safety  or  cost-effectiveness  of  the 
response  system. 

The  Part  1  investigation  was 
p)erformed  by  subcontractor  Smit  Tak 
BV,  based  in  Rotterdam.  Captain  Jan  ter 
Haar,  a  senior  Smit  Tak  salvage  master, 
conducted  interviews  and  observed 


normal  jperations  and  emergency  drills 
in  the  V  ildez  area. 

Captain  ter  Haar  feels  that,  with  some 
changes  such  as  improved  bow 
fenderiag,  the  existing  escort/response 
vessels  ERVs)  are  adequate  to  control  a 
ship's  h  jading  in  the  event  of  a  steering 
failure  i  nd  to  tow  it  in  the  event  of  loss 
of  propi  ilsive  power.  He  reserves  any 
final  op  nion  on  the  number  of  such 
vessels  equired  to  control  an  incident, 
in  relati  in  to  the  size  of  tanker  and  the 
weathei  conditions,  to  the  results  of 
simulat  ons  in  Ptui  2. 

All  ta  ikers  calling  at  Valdez  are 
require<  to  carry  speciflc  emergency 
towing  ear  for  rapid  deployment  and 
connect  on  to  a  rescue  tug.  This  "Prince 
Williaml  Sound  Emergency  Towing 
Packagef '  is  stowed  and  deployed 
differen  ly  on  various  vessels.  Captain 
ter  Haai  recommends  that  all  vessels 
adopt  s]  stems  that  can  be  readied  for 
deployn  lent  in  15  minutes  or  less  by  a 
crew  of  wo  without  using  winch  power. 

Capta  n  ter  Haar  demonstrated  in 
drills  se  /eral  effective  alternative 
methodi  of  making  towing  connections 
with  the  tugs'  own  gear,  without 
deploying  the  ship's  Prince  William 
Sound  Towing  Package.  Drills  were  also 
used  to  kssess  crew  sldlls  in  towing 
large  tankers  in  adverse  weather  with 
multiple  tugs.  He  concludes  that 
additional  drills  and  training,  both  in 
the  makeup  and  towing  operations, 
would  faJB  beneHcial. 

With  fegard  to  escort  vessel 
operations,  Captain  ter  Haar 
recommends  that,  in  the  Valdez 
Narrow)  area,  escort  position  should  be 
in  close  proximity  to  tankers  for  faster 
respons  I  to  a  steering  failure.  However, 
in  the  niore  open  waters  of  Prince 
Williamt  Sound,  where  a  power  or 
steering  failure  will  not  result  in 
immedii  ite  peril  of  grounding,  close 
escort  d  >es  not  increase  the  level  of 
safety  o  the  system.  Escort  vessels 
strategioally  positioned  at  key  locations 
would  a  )pear  to  provide  the  same  level 
of  prote  lion.  This  deployment  issue 
will  be « nalyzed  more  thoroughly  in 
Part  2. 

Capta  n  ter  Haar  concludes  that  the 
vessels  presently  under  contract  are 
suitable  for  rescue  towing  in  Prince 
William  Sound  under  a  fijll  range  of 
weather  conditions.  In  the  open  waters 
of  the  G  ilf  of  Alaska,  at  and  beyond 
Hinchin  }rook  Entrance,  he  concludes 
that  a  la  ger  salvage  tug  would  improve 
the  caps  jility  to  prevent  a  major 
casualty  " 

Anticipj  ted  Course  of  Action 

The  second  phase  of  the  DTTS 
(tanker/tug  maneuvering  trials  and 
compuU  r  simulation  analyses)  is 
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currently  underway.  The  Coast  Guard 
has  been  informed  that  the  technical 
data  collection  should  be  completed  by 
January,  1994,  and  that  Part  2  of  the 
study  will  be  released  by  spring,  1994. 

In  the  meantime,  the  Coast  Guard  is 
now  reviewing  all  public  comments  and 
studying  various  technical  submittals, 
including  Part  1  of  the  DTTS.  Because 
the  Federal  regulations  that  it  ultimately 
proposes  as  a  result  of  this  review  will 
probably  differ  from  those  proposed  in 
the  NPRM,  the  Coast  Guarcl  plans  to 
issue  a  Supplementary  Notice  of 
Proposed  Rulemaking  (SNPRM).  The 
Coast  Guard  anticipates  issuing  the 
SNPRM  after  Part  2  of  the  study  has 
been  reviewed  and  analyzed. 

Dated:  January  4, 1994. 
W.  J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services 
IFR  Doc  94-487  Filed  1-7-94;  8:45  am) 
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Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To 
Impose  and  Use  and  Impose  Only  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Pullman-Moscow 
Regional  Airport,  Pullman,  WA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Pullman-Moscow 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

This  document  supersedes  the  notice, 
"Intent  to  rule  on  application  to  impose 
and  use  and  impose  only  the  revenue 
from  a  Passenger  Facility  Charge  (PFC) 
at  Pullman-Moscow  Regional  Airport, 
Pullman,  Washington",  published  on 
December  29, 1993  (58  FR  68985). 
DATES:  Comments  must  be  received  on 
or  before  February  9, 1994. 
AODflESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Seattle  Airports 
District  Office,  SEA-ADO.  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  suite  250,  Renton,  WA 
98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
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be  mailed  or  delivered  to  Mr.  David 
Crowner,  airport  Manager  at  the 
following  address:  Pullman-Moscow 
Regional  Airport.  3200  Airport  Complex 
N..  Pullman.  WA  99163. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Pullman- 
Moscow  Regional  Airport  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas.  (206)  227-2660;  Seattle 
Airports  District  Office.  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW..  suite  250,  Renton. 
WA  98055-4056.  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Pullman-Moscow  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  20. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Pullman,  WA 
and  the  City  of  Pullman,  WA  and  the 
City  of  Moscow,  ID  was  substantially 
complete  with  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
22, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  3.00 
Proposed  charge  effective  date:  April  1, 

1994 
Proposed  charge  expiration  date: 

October  31, 1997 


Total  estimated  PFC  revenue: 
$169,287.65 

Brief  description  of  proposed 
project(s):  Impose  and  Use  projects: 
Runway  5/23  rehabilitation,  runway  and 
taxiway  signage,  lighting  upgrade  and 
runway  5  safety  area  stabilization, 
master  plan  update,  aircraft  rescue  and 
fire  fighting  (ARFF)  vehicle  acquisition 
and  storm  water  pollution  prevention 
plan  development,  modify  ARFF 
building  and  expand  general  aviation 
(GA)  apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Only  those  Air 
taxi's  defined  as  follows:  the  carriage  in 
air  commerce  of  persons  for 
compensation  or  hire  as  a  commercial 
operator,  but  not  an  air  carrier,  on  an 
"on-demand"  basis  with  aircraft  having 
a  maximum  seating  capacity  of  less  than 
twenty  passengers  or  a  maximum 
payload  capacity  of  less  than  6,000 
pounds. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600.  1601  Lind  Avenue 
SW.,  suite  540  Renton,  WA  98055-4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Pullman. 

Issued  in  Renton,  Washington  on 
E)ecember  22, 1993. 

Edward  G.  latum. 

Manager.  Airports  Di\ision,  Northwest 
Mountain  Region. 

|FR  Doc.  94-248  Filed  1-7-94:  8:45  ami 

BiLUNO  coot  4t10-1»-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objscts  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  in  the 
exhibit.  "Egon  Schiele"  (see  list  >) 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
the  National  Gallery  of  Art.  Washington. 
DC  from  on  or  about  February  6. 1994. 
to  on  or  about  May  8,  1994;  at  the 
Indianapolis  Museum  of  Art; 
Indianapolis,  IN  from  on  or  about  June 
11. 1994.  to  on  or  about  August  6, 1994; 
and  the  San  Diego  Museum  of  Art,  San 
Diego,  CA  from  on  or  about  August  27, 
1994,  to  on  or  about  October  30,  1994, 
is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  January  4, 1994. 
R.  Wallace  Stuart. 

Acting  General  Counsel. 

|FR  Doc.  94^18  Filed  1-7-94;  8:45  am) 
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1  A  copy  of  this  list  may  be  obuine'd  by 
contacting  Ms.  Nelia  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  i« 
202/619-6975.  and  the  addreM  is  room  700.  U.S. 
Information  Agency,  301  Fourth  Street,  SW., 
Washington.  DC  20S47. 
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Sunshine  Act  Meetings 


This  section  of  ttw  FEDERAt  REGISTER 
contains  notices  c*  meetings  published  under 
the  "Government  m  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.a  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 

coMfsaow 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  U.S.C  552b: 

DATE  AND  TIME:  January  12, 1994. 10:00 
a.m. 

PLACE:  825  North  Capitol  Street,  S£.. 
Room  9306.  Washington.  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSCEREO:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notks. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro.  992nd  Meeting- 
January  12. 1994,  Regular  Meetliig  (10:00 
aoB.) 

CAH-1. 
Project  No.  8369-024.  Village  of  Saranac 
Uke 
CAH-2. 
Project  No.  553-020.  City  of  Seattle. 
Washington 
CAH-3. 
Project  No.  8436-092.  Smith  Falls 
Hydropower 
CAH-4. 
Project  No.  5223-021,  Fntemational  Falls 
Po%wr  Company 
CAH-5. 
Project  No.  2519-004,  Central  Maine  Power 
Company 

Consent  Agenda— Electric 
CAE-1. 
Docket  No.  ER93-985-O0O.  New  England 
Power  Pool 
CAB-2. 
Docket  No.  ER94-1 29-000,  Massachusetts 
Electric  Company 
CAE-3. 
Docket  Na  ER94-166-000,  Gulf  States 
Utilities  Company 
CAE-*. 
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Docket  I  k>.  ER94-52-000.  Upper  Peninsula 
Powei  Company 
CAE-5. 
Docket  io.  ER93-  254-001.  Consolidated 
Edisoi  I  Company  of  New  York,  Inc 
CAE-6. 

Docket  *o.  EF93-5091-001,  Western  Area 
Powe«|  Administration 
CAE-7. 

Docket  iko.  ER93-93»-002.  Southwestern 
Electr  c  Power  Company 
CAE-«. 
Docket  r|o.  ER92-183-003,  Florida  Power 
Corpo  ation 
CAE-9. 
Docket  Ho.  ER93-219-001.  Western 
Massachusetts  Electric  Company 
CAE-10. 
Docket  r  o.  QF90-143-002,  Yuma 
Cogen  oration  Associates 
CAE-11. 
Docket  ^  o.  ER93-2S1-001,  Wisconsin 
Electrl :  Power  Company 
CAE-12. 

Omitted 
CAE-1 3. 

Omitted 
CAE-14. 

Omitted 
CAE-1 5. 
Docket  h  a  EL92-4 1-000.  Nevada  Power 
Comp4  ny 

Consent  Aj  end*— Oil  and  Gm 

CAG-1. 

Docket  N  0.  RS92-1 5-000,  Equitrans,  Inc. 
CAG-2. 
Docket  N  0.  RP94-60-000.  National  Fuel 
Gas  Su  jply  Corporation 
CAG-3. 
Docket  N  DS.  RP93-56-003,  RP9S-86-003 
and  RF  93-139-003,  TrHnswestem 
Pipelii  e  Company 
CAG-4. 
Docket  Nk). 
Gas* 
CAG-5. 
Docket! 
3-OOOj 
008( 
Trans 
Docket! 
2-000.1 
6-000. 
Company 
CAG-6. 
Docket  r<^s.  RP93-192-002  and  004,  Texas 
Easten  Transmission  Corporation 
CAG-7.      ' 
Docket  Nj).  RP94-63-000,  Black  Marlin 
Pipelin ;  Company 
CAG-8. 

Docket  N^.  RP94-77-O00,  Mojave  Pipeline 
Compatiy 
CAG-9 
Docket  Nts.  RP92-104-008  and  RP92- 
131-00 ).  K  N  Energy,  Inc. 
CAG-10. 


PR93-1 2-000,  Dow  Intrastate 

ipany 


.  RP91-161-014,  et  at.,  RP92- 
tai,  RP90-10&-016,  RP91-82- 
I  RS92-5-000,  Columbia  Gas 
lission  Corporation 
8.  RP91-160-011,  et  a].,  RP92- 
etol,  RP90-107-013  and  RS92- 
alumbia  Gulf  Transmission 
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Docket  Nos.  RP91-224-012  and  RP92-1-' 
018.  Northern  Natural  Gas  Company 
CAG-11.  ' 

Docket  No.  IS94-4-001.  All  American  * 
Pipeline  Company 
CAG-12. 
Docket  Nos.  RP85-203-013  and  RP88- 
203-010,  Panhandle  Eastern  Pipe  Line 
Company 
Docket  No.  RP85-202-011,  Trunkllne  Gas 

Company 
Docket  Nos.  RP93-1 27-001, 002  and 
RP93-102-002.  Columbia  Gas 
Transmission  Corporation 
CAG-1 3. 
Docket  No.  RP85-1 70-009,  Texas  Eastern 
Transmission  Corporation 
CAG-14. 
Docket  Na  RP85-181-006.  Texas  Gas 
Transmission  Corporation 
CAG-15. 
Docket  No.  CP93-707-001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-1 6. 
Docket  No.  CP92-459-001.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP92-460-001.  TYunkline  Gas 
Company 
CAG-1 7. 
Docket  No.  CP93-75-001 .  Sunrise  Eneigy 
Company  v.  Transwestem  Pipeline 
Company 
CAG-1 8. 
Docket  No.  CP9S-520-000,  Texas  Gas 
Transmission  Corporation 
CAG-19. 
Docket  No.  CP93-183-000,  Northern 
Natural  Gas  Company  and  Continental 
Gas  Storage.  LP. 
CAG-20. 
Docket  Na  CP93-304-000,  Northern      » 
Natural  Gas  Company 
CAG-21. 
Docket  Na  CP92-S06-000.  Penn-York 
Energy  Corporation  and  National  Fuel 
Gas  Supply  Corporation 
CAG-22. 

Omitted 
CAG-23. 

Docket  Na  CP93-750-000,  Western 
Resources,  Inc  and  Southern  Union 
Company  d/b/a  Missouri  Gas  Eneisv 
CAG-24.  •" 

Omitted 
CAG-25. 
Docket  No.  CP92-47*-002.  New  York  State 

Electric  &  Gas  Corporation 
Docket  No.  CP93-36-O01.  North  Penn  Gas 
Company 
CAG-26. 
Docket  Nos.  RP93-1 51-000,  001, 002.  003, 
005.  RP94-39-O00  and  001.  Tennessee 
Gas  Pipeline  Company 
Docket  Nos.  RP94-48-000.  001  and  002. 
Williston  Basin  Interstate  Pipe  Line 
Company 
CAG-27. 

Omitted 
CAG-28. 


Docket  No.  RP94-35-O02,  Colorado 
Interstate  Gas  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket  No.  EC93-6-001.  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc. 
Order  on  rehearing. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 
PR-1. 
Reserved 

n.  RestTvcturing  Matters 
RS-1. 

Omitted 
RS-2. 
Docket  Nos.  RS92-19-003,  004.  007. 008. 
RP92-104-000  and  RP92-131-O00.  K  N 
Energy.  Inc.  Order  on  compliance  and 
rehearing. 

///.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 

Dated:  January  5, 1994. 
Lois  0.  Cashell, 
Secretary. 

IFR  Doc.  94-595  Filed  1-6-94;  11:37  am] 
BiLUNO  cooe  cnr-oi-p 

NATIONAL  WOMEN'S  BUSINESS  COUNOL 
SUMMARY:  In  accordance  with  the 
Women's  Business  Ownership  Act, 
Public  Law  100-533  as  amended,  the 
National  Women's  Business  Council 
announces  a  forthcoming  Council 
Meeting.  The  meeting  will  cover  action 
items  to  be  taken  by  the  National 
Women's  Business  Council  in  Fiscal 


Year  1994  including  but  not  limited  to 

increasing  procurement  opportunities 

and  access  to  capital  for  women 

business  owners. 

DATE:  January  21. 1994, 11:00  a.m.  to 

12:00  p.m. 

ADDRESS:  Federal  Reserve  Martin 

Building. 

STATUS:  Open  to  the  public. 

CONTACT:  For  further  information 

contact  Maia  Jourgensen,  Deputy 

Director  or  Gilda  Washington, 

Administrative  Officer,  National 

Women's  Business  Coimcil,  409  Third 

Street,  SW.,  suite  5850,  Washington.  IXI 

20024.  (202)  205-3850. 

Maia  Jourgensen, 

Deputy  Director.  Notional  Women 's  Business 
Council. 

IFR  Doc.  94-545  Filed  1-5-94;  4:43  pmj 

BILUNO  COOC  6a2IM«-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  10, 1994. 

An  open  meeting  will  be  held  on 
Wednesday,  January  12, 1994,  at  10:00 
a.m..  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Thursday.  January  13. 
1994.  at  3:00  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 


certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
January  12, 1994,  at  10:00  a.m..  will  be: 

Consideration  will  be  given  to  whether  to 
propose  for  public  comment  amendments  to 
Form  ADV  and  related  rules  under  the 
Investment  Advisers  Act  of  1940  that  would 
require  investment  advisers  sponsoring  wrap 
fee  programs  to  prepare  a  separate  disclosure 
or  "brochure"  for  wrap  fee  program  clients, 
and  specify  the  information  required  in  the 
brochure.  For  further  information,  please 
contact  Eric  C.  Freed  at  (202)  272-2107, 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
January  13. 1994.  at  3:00  p.m..  will  be: 

Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Blair 
Thomas  at  (202)  272-2300. 

Dated:  January  6. 1994. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  94-614  Filed  1-6-94;  2:23  pm) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edttoriai  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerxry  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewt>ere  In  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SLAVICES 

CocM  Security  Administration 

r3CFR  Part  404 

rRegulatlons  No.  4  and  16] 
HiN  0960-ABOO 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  and  Supplemental 
Security  income;  Listing  of 
Impairments— Respiratory  System 

Correction 

In  rule  document  d3-24238  beginning 
on  page  52346  in  the  issue  of  Thursday, 


October  7, 
correction 


PART  A  o  Appendix  1    [Corrected] 

1.  On  pa  ;e  52363.  in  the  second 
column,  u  ider  Table  I,  in  the  second 
column  of  the  table,  in  the  last  Une,  "75 
or  more"  a  lould  read  "72  or  more". 


th) 


2.  On 
column,  ii 
line,  "see 
3.00E.):". 

PART  B  O 


paje 


3.  On 
column,  uiider 
column  of  Lhe 


52366,  in  the  third 
Table  I,  in  the  third 
table,  in  the  last  entry, 
".165"  shduld  read  "1.65". 


4.  On  th  I 
column,  u  ider 
column  of  the 
the  headin  j, 

5.  On 
column,  uiider 
column  of 


Federal  Register 

Vol.  59.  No.  6 

Monday.  January  IQ,  1994 


1993  make  the  following 


same  page,  in  the  same 
the  last  paragraph,  in  the  last 
.OOE.);"  should  read  "see 


Appendix  1    [Convcted] 


same  page,  in  the  same 
Tahle  n,  in  the  third 
table,  in  the  first  line  of 
.  "FEV  •  should  read  "FVC". 


same  page,  in  the  same 
Table  U,  in  the  third 
the  table,  the  last  two  entries. 


"175"  should  read  "1.75"  and  "205" 
should  read  "2.05". 

etuMO  cooe  i606^« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Youth 
Fair  Chance  Demonstration  Projects 

Correction 

In  notice  document  93-31200 
beginning  on  page  67814  in  the  issue  of 
Wednesday,  December  22, 1993,  make 
the  following  corrections: 

1.  On  page  67814,  in  the  second 
column,  in  DATES:,  in  the  fourth  line, 
"March  22, 1993,"  should  read  "March 
22, 1994,". 

2.  On  page  67817,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  eighth  line,  "S1200"  should  read 
"$100". 

BILUNO  COOC  1SOS41-0 
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Part  II 

Department  of 
Education 


34  CFR  Parts  462  and  472 

National  Workplace  Literacy  Program; 

Final  Regulations  and  Notice 


-  r  i 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.198] 

National  Workplace  Literacy  Program; 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1993 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition 

Purpose  of  Program:  The  National 
Workplace  Literacy  Program  provides 
assistance  for  demonstration  projects 
that  teach  iieracy  skills  needed  in  the 
workplace  through  exemplary  education 
partnerships  between  business, 
industry,  or  labor  organizations  and 
educational  organizations. 

The  Secretary  wishes  to  highlight,  for 
potential  applicants,  that  this  program 
can  help  to  further  National  Education 
Goal  5— ensuring  that  every  adult 
American  will  be  literate  and  will 
possess  the  Knowledge  and  skills 
necessary  tt  compete  in  a  global 
economy  ar.a  exercise  the  rights  and 
responsibih'  es  of  citizenship.  The 
program  hei:  s  by  improving  approaches 
and  methot ;  -  used  in  meeting  the 
literacy  net   s  of  adults  in  the 
workplace,    icluding  those  with  limited 
English  proticiency. 

Eligible  Applicants:  (a)  Awards  are 

Erovided  to  exemplary  partnerships 
Btween — 

(1)  A  business,  industry,  or  labor 
organization,  or  private  industry 
council;  and 

(2)  A  State  educational  agency,  local 
educational  agency,  institution  of  higher 
education,  or  school  (including  an  area 
vocational  school,  an  employment  and 
training  ageney,  or  a  commimity-based 
organization). 

Id)  a  partnership  must  include  as 
partners  at  least  one  entity  from 
paragraph  (a  Hi)  of  this  section  and  at 
least  one  entity  from  paragraph  (a)(2)  of 
this  section  and  may  include  more  than 
one  entity  from  each  group. 

(c)(1)  The  partners  shall  apply  jointly 
to  the  Secretary  for  funds. 

(2)  The  pa-tners  shall  enter  into  an 
agreement,  m  the  form  of  a  single 
document  sitned  by  all  partners, 
designating  cne  member  of  the 
partnership  .,s  the  applicant  and  the 
grantee.  The  agreement  must  also  detail 
the  role  each  partner  plans  to  p>erfonn. 
and  must  bind  each  partner  to  every 
statement  and  assurance  made  in  the 
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spplica  tion.  Applications  are  governed 
by  the  1 DGAR  provisions  in  34  CFR 
75.127475.129  regarding  group 
applica  ions. 

Dead  ine  For  Transmittal  of 
Applications:  March  11, 1994. 

Dead  ine  for  Intergovernmental 
Reviewj  March  10, 1994. 

Avai:  able  Funds:  $18,527,425  for  the 
first  12  months.  Funding  for  the  second 
and  thii  d  year  is  subject  to  availability 
of  fund  i  and  to  a  grantee  meeting  the 
requirei  nents  of  34  CFR  75.253. 

£stin  ated  Range  of  Awards: 
$105,4(  9-$l,205.234  (funding  for  first 
12mon:hs). 

Estini  ated  Average  Size  of  Awards: 
$370,549  (funding  for  first  12  months). 

Estimated  Numoer  of  Awards:  50. 

Note: '  'he  Department  is  not  bound  by  any 
estimate  ;  in  this  notice. 

Proje  1  Period:  Up  to  36  months  (3 
twelve-  nonth  budget  periods). 

Appl  cable  Regulations:  (a)  The 
Educati  3n  Department  General 
Admini  strative  Regulations  (EDGAR)  in 
34  CFR  part  74  (Administration  of 
Grants  I  a  Institutions  of  Higher 
Educati  m.  Hospitals,  and  Nonprofit 
Organij  itions),  part  75  (Direct  Grant 
Progran  s),  part  77  (Definitions  that 
Apply  t )  Department  Regulations),  part 
79  (Lite  -governmental  Review  of 
Departr  lent  of  Education  Programs  and 
Activiti  !s),  part  80  (Uniform 
Admini  strative  Requirements  for  Grants 
and  Co(  perative  Agreements  to  State 
and  Lot  il  Governments),  part  81 
(Genera  Education  Provisions  Act — 
Enforce  nent),  part  82  (New  Restrictions 
on  Lobb  ying),  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Non  procurement)  and 
Govemaientwide  Requirements  for 
Drug-Fr  »  Workplace  (Grants)),  and  part 
86  (Dru|  [-Free  Schools  and  Campuses); 
and  (b)  he  regulations  for  this  program 
in  34  CI  R  parts  460  and  472.  including 
amendr  lents  to  part  472  that  are  found 
elsewhe  re  in  this  issue  of  the  Federal 
Reeistei . 

Descr  ption  of  Program:  The  Secretary 
I>5Qvide  i  grants  or  cooperative 
agreemt  nts  to  projects  designed  to 
improve  the  productivity  of  the 
workforce  through  improvement  of 
•literacy  pkills  in  the  workplace  by — 

(a)  Providing  adult  literacy  and  other 
basic  skills,  services,  and  activities; 

(b)  Providing  adult  secondary 
education  services  and  activities  that 
may  lead  to  the  completion  of  a  high 
school  diploma  or  its  equivalent; 

(c)  Meeting  the  literacy  needs  of 
adults  vjith  limited  EncUsh  proficiency: 

(d)  Upgrading  or  updating  basic  skills 
of  adult  workers  in  accordance  with 
changesjin  workplace  requirements, 
technoh  gy,  products,  or  processes: 
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(e)  Improving  the  competency  of  adult 
workers  in  speaking,  listening, 
reasoning,  and  problem  solving;  or 

(0  Providing  educational  counseling, 
transportation,  and  child  care  services 
for  adult  workers  during  nonworking 
hours  while  the  workers  participate  in 
the  project. 

The  statute  authorizing  this  program 
requires  that  projects  use  Federal  funds 
to  supplement,  and  not  supplant,  funds 
otherwise  available  for  the  purposes  of 
the  program. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  new  grants 
under  this  competition. 

The  maximum  score  for  all  of  these 
criteria  is  100  points.  The  maximum 
score  for  each  criterion  is  indicated  in 
parentheses. 

In  addition  to  the  points  awarded 
based  on  the  selection  criteria,  the 
Secretary  assigns  five  points  to 
applications  from  partnerships  that 
include  as  a  partner  one  or  more  small 
businesses  that  have  signed  the 
partnership  agreement.  An  applicant 
must  provide  on  the  Partnership 
Agreement  form  the  Small  Business 
Administration's  (SBA)  Standard 
Industrial  Classification  (SIC)  code  for 
the  small  business  partner.  See  the 
Small  Business  Size  Standards:  Final 
and  Interim  Final  Rules  (13  Code  of 
Federal  Regulations  (CFR)  part  121). 
These  rules  may  be  found  at  many 
public  libraries  or  by  contacting  a  Small 
Business  Administration  local  district 
office  or  regional  office,  or  by  calling  the 
SBA's  Office  of  Size  Standards  in 
Washington,  DC  at  (202)  205-6618. 

Reserved  points:  The  program 
regulations  in  34  CFR  472.21(b)  provide 
that  the  Secretary  may  award  up  to  100 
points  for  selection  criteria,  including  a 
reserved  10  points.  For  this  competition, 
the  Secretary  distributes  the  reserved  10 
points  as  follows: 

Program  Factors  (34  CFR  472.22(a)). 

Five  points  are  added  to  this  criterion 
for  a  possible  total  of  20  points. 

Plan  of  Operation  (34  CFR  472.22(d)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  20  points. 

The  criteria:  (a)  Program  Factors.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project — 

(1)  E)emonstrates  a  strong  relationship 
between  skills  taught  and  3ie  literacy 
requirements  of  actual  jobs,  especially 
the  increased  skill  requirements  of  the 
changing  workplace; 

(2)  Is  targeted  to  aduhs  with 
inadequate  skills  for  whom  the  training 
described  is  expected  to  mean  new 
employment,  continued  employment. 


career  advancement,  or  increased 
productivity; 

(3)  Includes  support  services,  based 
on  cooperative  relationships  within  the 
partnership  and  from  helping 
organizations,  necessary  to  reduce 
barriers  to  participation  by  adult 
workers.  Support  services  could  include 
educational  counseling,  transportation, 
and  child  care  during  non-working 
hours  while  adult  workers  are 
participating  in  a  project; 

(4)  Demonstrates  the  active 
commitment  of  all  partners  to 
accomplishing  project  goals:  and 

(5)  Focuses  on  improving 
performance  in  jobs  or  job  functions  that 
have  a  broad  representation  within  the 
nation's  workforce  so  that  the  products 
can  be  adapted  for  use  by  similar 
workplaces  across  the  Nation. 

(b)  Extent  of  need  for  the  project.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs, 
including  consideration  of — 

(1)  The  extent  to  which  the  project 
will  focus  on  demonstrated  needs  for 
workplace  literacy  training  of  adiilt 
workers; 

(2)  The  adequacy  of  the  applicant's 
documentation  of  the  needs  to  be 
addressed  by  the  project; 

(3)  How  those  needs  will  be  met  by 
the  project:  and 

(4)  The  benefits  to  adult  workers  and 
their  industries  that  will  result  from 
meeting  those  needs. 

(c)  Quality  of  training.  (15  points)  The 
Secretary  reviews  each  applicatien  to 
determine  the  quality  of  the  training  to 
be  provided  by  the  project,  including 
the  extent  to  which  the  project  will— 

(1)  Develop  or  use  curriculum 
materials  for  adults  based  on  literacy 
skills  needed  in  the  workplace; 

(2)  Use  individualized  educational 
plans  developed  jointly  by  instructors 
and  adult  learners; 

(3)  Take  place  in  a  readily  accessible 
environment  conducive  to  adult 
learning; 

(4)  Provide  training  through  the 
partner  classified  under  34  CFR 
472.2(a)(2),  unless  transferring  this 
activity  to  the  partner  classified  under 
472.2(a)(1)  is  necessary  and  reasonable 
within  the  framework  of  the  project;  and 

(5)  Provide,  and  document  for  others, 
a  program  of  training  for  staff  including, 
but  not  limited  to,  techniques  of 
curriculum  development  and  sp>ecial 
mediods  of  teaching  that  are  appropriate 
for  workplace  environments. 

(d)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including|^ — 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 


measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project,  and  includes — 

(i)  A  description  of  the  respective 
roles  of  each  member  of  the  partnership 
in  carrying  out  the  plan; 

(ii)  A  description  of  the  activities  to 
be  carried  out  by  any  contractors  under 
the  plan; 

(iii)  A  description  of  the  respective 
roles,  including  any  cash  or  in-kind 
contributions,  of  helping  organizations; 

(iv)  A  description  of  the  respective 
roles  of  anv  sites;  and 

(v)  A  realistic  time  table  for 
accomplishing  project  objectives; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purposes  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants,  who  are  otherwise 
eligible  to  participate,  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(e)  Applicant's  experience  and  quality 
of  key  personnel.  (8  points) 

(1)  Tne  Secretary  reviews  each 
application  to  determine  the  extent  of 
the  applicant's  experience  in  providing 
literacy  services  to  working  adults. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director; 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraph  (e)(2)  (i)  and  (ii) 
of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  ^at  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  To  determine  personnel 
qualifications  under  paragraphs  (e)(2)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 

(ii)  Experience  and  training  in  project 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 


determine  the  quality  of  the  plan  for  an 
independent  evaluation  of  the  project, 
including  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Are  clearly  explained  and 
appropriate  to  the  project; 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable; 

(3)  Identify  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured: 

(4)  Include  evaluation  of  effects  on  job 
advancement,  job  performance 
(including,  for  example,  such  elements 
as  productivity,  safety,  and  attendance), 
and  job  retention; 

(5)  Are  systematic  throughout  the 
project  period  and  provide  data  that  can 
be  used  by  the  project  on  an  ongoing 
basis  for  program  improvement;  and 

(6)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel. 

Note:  The  Program  Effectiveness  Panel 
(PEP)  is  a  mechanism  the  Department  has 
developed  for  validating  the  effectiveness  of 
educational  programs  developed  by  schools, 
universities,  and  other  agencies.  The  PEP  is 
composed  of  experts  in  the  evaluation  of 
educational  programs  and  In  other  areas  of 
education,  at  least  two-thirds  of  whom  are 
non-Federal  employees  who  are  appointed  by 
the  Secretary.  Regulations  governing  the  PEP 
are  codified  in  34  CFR  parts  785-789. 
Specific  criteria  for  PEP  review  are  found  in 
34  CFR  786.12  or  787.12. 

(g)  Budget  and  cost-effectiveness.  (7 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  are  reasonable  and  necessary 
in  relation  to  the  objectives  of  the 
project;  and 

(3)  The  applicant  has  minimized  the 
purchase  of  equipment  and  supplies  in 
order  to  devote  a  maximum  amount  of 
resources  to  instructional  services. 

(h)  Demonstration.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant's 
plan,  during  the  grant  period,  to 
disseminate  the  results  of  the  project, 
including — 

(i)  Demonstrating  promising  practices 
used  by  the  project  to  others  interested 
in  implementing  these  techniques; 

(ii)  Conducting  workshops  or 
delivering  papers  at  national 
conferences  Or  professional  meetings; 

and 

(iii)  Making  available  material  that 
will  help  others  implement  promising 
practices  developed  in  the  project. 

(i)  Commitment.  (5  points)  The 
Secretary  reviews  each  application  to 
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determine  the  quality  of  the 
partnership's  plan  to  increase,  during 
the  project,  the  capacity  of  partners  to 
provide  a  coherent  program  of  learning 
in  the  workplace  that  is  based  on 
promising  practices  demonstrated  in  the 
project.  For  example,  the  partners 
could — 

(1)  Integrate  workplace  literacy 
services  into  long-term  planning  of 
partner  organizations; 

(2)  Create  and  implement  policies  and 
practices  that  encourage  worker* 
participation  in  the  project; 

(3)  Provide  training  that  will  enable 
each  partner  to  build  a  capacity  to 
furnish  rlecessary  workplace  literacy 
services  in  the  future;  or 

(4)  Include  in  the  project  design  an 
opportunity  to  assess  what  workplace 
literacy  services  partners  may  provide 
in  the  future. 

Additional  Factor:  In  making  awards 
under  this  program,  the  Secretary  may 
consider,  in  addition  to  the  selection 
criteria,  whether  funding  a  particular 
applicant  would  improve  the 
geographical  distribution  of  projects 
funded  under  this  program. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  learn  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact  the  Single 
Point  of  Contact  for  each  of  those  States 
and  follow  the  procedure  established  in 
each  State  under  the  Executive  order.  If 
you  want  to  know  the  name  and  address 
of  any  State  Single  Point  of  Contact,  see 
the  list  published  in  the  Federal 
Register  on  September  24, 1993  (58  FR 
50162-50164). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  htsm  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
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addref  s:  The  Secretary,  E.0. 12372- 
CFDA '84.198,  U.S.  Department  of 
Educa  ion,  room  4181,  400  Maryland 
Aveni  B,  SW.,  Washington,  DC  20202- 
0125. 

Pro(  f  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  7$.  102).  Recommendations  or 
commi  mts  may  be  hand-delivered  imtil 
4:30  p  m.  (Washington,  DC  time)  on  the 
date  ir  dicated  in  this  notice. 

Plea  se  note  that  the  above  address  is 
not  th(  I  same  address  as  the  one  to 
which  the  applicant  submits  its 
compl  )ted  application.  Do  not  send 
applic  itions  to  the  above  address. 

InstJ  actions  for  Transmittal  of 
Applic  ations:  (a)  If  an  apphcant  wants 
to  app  y  for  a  grant,  the  applicant 
shall- 

(1)  Njtail  the  original  and  six  copies  of 
the  ap|)lication  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Educal  ion.  Application  Control  Center, 
Attent  on:  (CFDA  #84.198),  Washington, 
DC  20;  02-4725;  or  (2)  Hand  deliver  the 
original  and  six  copies  of  the 
application  by  4:30  p.m.  (Washington, 
E)C  tinje)  on  the  deadline  date  to;  U.S. 
Departirnent  of  Education,  Application 
Contra  I  Center,  Attention:  (CFDA 
#84.19 }),  Room  #3633,  Regional  Office 
Buildii  ig  #3,  7th  and  D  Streets.  SW., 
Washi:  igton,  DC. 

(b)  /  n  applicant  must  show  one  of  the 
follow  ng  as  proof  of  mailing: 

(1)  /  legibly  dated  U.S.  Postal  Service 
postmi  rk. 

"(2)  A  legible  mail  receipt  with  the 
date  ol  mailing  stamped  by  the  U.S. 
Postal  Jervice. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  A  ny  other  proof  of  mailing 
accept)  ible  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.J .  Postal  Service,  the  Secretary 
does  n  )t  accept  either  of  the- following 
aspro(  f  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.J .  Postal  Service. 

Notej ;  (1)  The  U.S.  Postal  Service  does  not 
unifom  ly  provide  a  dated  postmark.  Before 
relying  )n  this  method,  an  applicant  should 
check  V  ith  its  local  post  office. 

(2)  Tl  e  Application  Control  Center  will 
mail  a  C  rant  Application  Receipt 
Acknov  ledgement  to  each  applicant.  If  an 
applicai  tt  foils  to  receive  the  notification  of 
applical  ion  receipt  within  15  days  from  the 
date  of  1  nailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  T)|e  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Fed«  ral  Assistance  (Standard  Forai  424) 
the  CFE  A  number  of  the  competition  under 
which  t  >e  application  is  being  submitted. 


JMI 


Application  Instructions  and  Forms: 
To  apply  for  an  award  under  this 
program  competition,  your  application 
must  be  organized  in  the  following 
order  and  include  the  following  six 
parts: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  Instructions. 

Part //;  Partnership  Agreement  Form. 

Part  III:  Budget  Information  and 
Instructions. 

Part  IV:  Budget  Narrative. 

Part  V:  Application  Narrative. 

Part  VI:  Additional  Assurances  and 
Certification: 

a.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

b.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  form  80- 
0013)  and  Instructions. 

c.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
Instructions. 

(Note:  ED  Form  80-0014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department.) 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
Instructions,  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 
Questions  and  answers  pertaining  to 
this  program  are  included,  as  Appendix 
B,  to  assist  potential  applicants. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  forms  in 
Appendix  A.  However,  e3ch  of  the 
pertinent  documents  must  include  an 
original  ink  signature.  All  applicants 
must  submit  ONE  original  signed 
application,  including  ink  signatures  on 
all  forms  and  assurances  and  SIX  copies 
of  the  application.  Please  mark  each 
application  as  original  or  copy.  Local  or 
State  Agencies  may  choose  to  submit 
two  copies  with  the  original. 

No  grant  may  be  awarded  unless  a 
complete  application  form  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT:  Liz 
Miller  or  Jeanne  Williams,  Special 
Programs  Branch,  Division  of  National 
Programs,  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education,  room  4513-MES,  400 
Maryland  Avenue  SW.,  Washington,  DC 
20202-7327.  Telephone  (202)  205-9750. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 


the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHERJED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 


grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 


PROGRAM  AUTHORITY:  20  U.S.C 
1211(a). 

Dated:  January  3, 1994. 

Augttita  S.  Kappner, 

Assistant  Secretary  Vocational  and  Adult 
Education. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  •  standard  form  used  by  applicants  as  a  required  faeeshcet  for  prtapplieatiens  and  applications  submitted 
for  Federal  assistance.  It  will  beoised  by  Federal  agencies  to  obtain  applicant  certification  that  Sutas  which  have 
esublished  a  review  and  comment  procedure  in  response  to  Executive  Order  11372  and  have  sclaeted  the.^rogram 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry: 


1 .  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
Sute  if  applicable)  4  applicant's  control  number 
(if  applicable). 

3.  Sute  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enl«r  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blanit. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  eater  appropriate 
letteKs)  in  the  space(s)  provided 

—"New"  means  a  new  assistance  award. 

•>  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date . 

—"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.    Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10  Use  the  CaUlog  of  Federal  Domestic  Assisuncc 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

U.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg:,  construction  or  real  property^ 
projects),  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  descriptioaof  this  project. 


Ittm:  Eatnr: 

12.  List  only  the  largest  political  entities  affected 
(e.g.,  State,  eeuatias,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Coctgreuional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  en/v  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breaiidown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  ihe  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorised  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorisation  be  subntitted  as 
part  of  the  application.) 


V  414    iBEV  44*>  S«e« 
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ZNSSUCIIONS:     PtfOar*  mat  wihrnlf 
tfa»  ^plicstim.    Aft  tnriiratarl  in 
Mkall  this  UjcMTWit  in  ordar  for 
(ixutianc  i«  noc  ai^ad  ty  all  . 
will  recum  ttm  mpplicsticn  withou : 
75.216. 


Plaaae  tetm  that  awry  ^artnerahip 
following  two  cafjnriaa  and  may 


aciiool  (including  an 
camunitybaaad  oz^ganixation) . 
laaat  one  Oatagory  1  pactaer  and 


a  aignad  Partnera'  Agreensnt  foxn  and  enclose  it  tfith 
)4  CFR  472.2  it  la  csaencial  that  tha  partner*  ei^i  and 
iheir  application  to  te  ccnsideivd  conplate.     If  the 
and  aubnitted  with  the  ^plication,  the  ITai'iel  iiy 

further  considteation  for  funding  purauetit  to  34  OK 


parcwra 


include  at  least  one  entity  f ran  ea^  of  tha 
Mt  naad  not,  include  oore  than  one  entity  froo 
category.  Category  1  includes  a  ta  lainsss,  industry,  or  labor  organization,  or  priv 
iniistry  oouneil.  Category  2  inclidea  a  State  erticatinnal  agency,  local  educational 

vocat  Lonal  achool,  and  arnployraent  and  training  agency,  or  e 
Tt4M  naana  that  the  Partnerahip  Agrsoiant  nust  be  eiyied  bf 
at  least  one  Category  2  partner  and  aust  also  be  eigned 
by  Miy  othar  partner(a)  Included  lit  the  parcnership.  Any  questions  atoit  fonning  a  valid 
partTsrahip  and  properly  ooipletinc  the  Partnerahip  Agreement  aey  he  referred  to  one  of  the 
piryjrtn  officers  listed  as  an  infoftiation  contact  in  this  implication  notice. 


Zf  you  ax»  d&Uaing  tha  anell  buaii«ae  preferenoa  because  one  or  sere  of  the 
psrtaera  hae  anil  business  status,  plaaaa  indicate  the  partner'a  Standard  Industrial 
dassif icaticn  (SIC)  code  in  tha  stiace  provided.  Zf  this  information  ia  not  included,  the 
■nail  twisir*^^  pcef erenoe  %«ill  not  be  applied  to  the  application. 


tm  suthcrised  represcntativea  of 
foUouing  teaee  with  respect  to  ou: 
a  grant  from  the  National  Markplao 


designate  partner 
partnership; 


tfilling  to  bs 
Mill  perfnnti  the 


partners 


roll 


will  bs  bound  by 
including,  but  ncc 
partnership  under 
and  not  supplant 
MCrJqalace  Literacy 


atatanent  and  assuranoe  made  in  the  application 
IjLffdted  to,  tha  asauranoe  thait  any  funds  providad  to  the 

371  of  Public  Law  100-297  %iill  be  ueed  to  euppiwent 
otherwise  available  for  the  purpoeee  of  the  National 

P  rogcanu 


Sexion 
fun  la 


Category  One 


Partner 


Original  Ink 


Signature 


name  (Typed) 


Title  (typed) 


Organization 


SIC  Oade  (onl  '  if 
■aall  buaine^) 


Date  (Typed) 


aajJNO  COM  40oe-ot-c 


PartTttrs' 


organizations,  we  agree  on  their  behalf  to  the 
application  as  a  condition  of  applying  for  and 
Literacy  Program.  Nat 


.vlng 


as  the.  applicant  on  behalf  of  the 


in  this  project; 
detailed  for  each  of  us  in  the  afipllcation; 


Cetegory  Tuo  Partner 


Original  Ink  Signature 


Name  (Typed) 


Title  (Typed) 


(iyp«i) 


OKganiaatien  (lyfed) 


Date  (Typed) 


Notet    Applicant  aust  add  signatur^  spaces  including  the  above  information  for  any 
wMiticnal  partner(a). 
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Instrnctioiis  fior  Part  D— Partnership 
Agreement  Form 

Partners  must  submit  a  signed 
Partnership  Agreement  Form  and 
enclose  it  with  tlie  application.  As 
indicated  in  34  CFR  472.2.  it  is  essential 
that  the  partnws  sign  and  submit  this 
document  in  order  for  their  application 
to  be  considered  ocHnplete.  If  the 
agreement  is  retyped,  the  applicant 
should  make  sure  that  none  of  the 
wording  is  changed.  Any  changes  in 
wording  could  alter  the  meaning  of  the 
agreement  and  thus  render  the 
application  inehgible.  Any  reference  in 
the  application  to  an  organization  as  a 


partner  in  the  project  is  considered  to 
mean  a  bona  fide  partner  in  the 
partnership  who  must  sign  the 
partnership  agreement.  If  the  document 
is  not  signed  by  all  organizations 
identified  as  partners  and  submitted 
with  the  application  or  if  the  wording  is 
changed  and  alters  the  meaning  of  the 
agreement,  the  Secretary  will  return  the 
application  without  further 
consideration  for  funding  pursuant  to  34 
CFR  75.216. 

Preference  is  given  imder  this 
program  to  an  application  that  includes 
(me  or  mme  small  businesses  as  a 
partner.  For  the  purpose  of  this 


program,  to  claim  a  small  business 
pr^rence,  the  applicant  must  certify 
which  of  the  partner  enterprises  is  a 
small  bxisiness  under  the  Small 
Business  Administration's  Size 
Standards:  Final  and  Interim  Pinal 
Rules  (13  CFR  part  121)  and  fiimish  the 
Standard  Industrial  Classification  (SIC) 
code  in  the  Final  and  Interim  Final 
Rules  within  which  eadi  such 
enterprise  classifies  itself.  The  SIC  code 
for  a  small  business  partner  must  be 
entered  in  the  space  provided  on  the 
Partnership  Agreement  Form, 
nil  mo  COOK  ioo^^mn 
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SBCTXCMf  B  ->  Cost  Sharing  Sugary   (if  appropriate) 

A 


B 


1.  Cash  Contribution 


In-Kind  Contribution 
(only  costs  epecific^lly 
for  this  project) 


3.   TOTAL,  Cost  Sharing  i 


Rate  30%) 


NOTEf  For  FULLY-FUNDED  PROJECTS  use  Column  A  to  record  the  entire  project 
budget  period. 

For  MULTI-YEAR  PROJEC  tS   use  Column  A  to  record  the  first  12-fflonth  budget 

period;  Column  B  to  r »cord  the  second  12-month  budget  period;  and  Column 

12-month  budget  period. 


C  to  record  the  third 


BlUmO  COOC  400»41-C 

Instructions  for  Part  ID-Budget 
Information 

Section  A — Budget  Summary  by 
Categories 

.  1.  Personnel:  Show  salaries  to  be  paid 
to  project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate 
and  amount  of  fringe  benefits. 

3.  Tmvel:  Indicate  the  amount 
requested  for  both  inter-  and  intra-State 
travel  of  project  staff.  Include  funds  for 
three  people  to  attend  three 
developmental  staff  meetings  in 
Washington,  DC. 


usel 

6 
be 
(exi 
lin^ 
anc 

7 
clei  riy 
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Equipment:  Indicate  the  cost  of 
not  -expendable  personal  property  that 
has  a  useful  life  of  more  than  one  year 
anc  a  cost  of  $300  or  more  per  unit 
($5  OOO  or  more  if  State,  Local,  or  Tribal 
Goijemment). 

Supplies:  Include  the  cost  of 
conlsumable  supplies  and  materials  to  be 
during  the  project. 
Contractual:  Show  the  amount  to 
1  ised  for  (1)  procurement  contracts 
I  ept  those  which  belong  on  other 
such  as  supplies  and  equipment); 
(2)  sub-contracts. 
Other:  Indicate  all  direct  costs  not 
covered  by  lines  1  through  6 
abcl^e,  including  consultants. 


8.  Total,  Direct  Costs:  Show  the  total 
for  lines  1  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs  (see  Note). 

10.  Training/Stipend  Cost:  (not 
allowable) 

11.  TOTAL,  Federal  Funds  Requested: 
Show  total  for  lines  8  through  10. 

Note:  The  National  Workplace  Literacy 
Program  includes  a  statutory  requirement 
that  Federal  funds  supplement,  and  not 
supplant.  non-Federal  funds.  34  CFR  75.563 
requires  programs  of  this  type  to  use  a 
restricted  indirect  cost  rate.  34  CFR  75.564- 
75.568  provides  the  formula  for  determining 
the  restricted  indirect  cost  rate  and  provides 
definitions  of  terms  used  in  the  formula.  A 
grantee  other  than  a  State  or  local 


government  may  use  the  restricted  Indirect 
cost  rate  or  eight  percent,  whichever  is  less. 
Copies  of  pert  7S  of  34  CFR  may  be  obtained 
fipom  the  Government  Printing  Office  by 
writing  to  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402.  Telephone:  (202) 
763-3238.  These  regulations  may  also  be 
found  at  many  local  libraries. 

Section  B — Cost  Sharing  Summary 

Indicate  the  actual  rate  and  amount  of 
cost  sharing.  The  National  Worlcplace 
Literacy  Program  requires  that  the 
partnership  provide  at  least  30  percent 
cost  sharing.  The  share  required  refers 
to  a  percentage  of  Total  project  cost,  not 
of  Federal  funds. 

Part  IV— iBstmctiens  for  Budget 
Narrative 

Prepare  a  detailed  Budget  Narrative 
for  the  first  year  of  the  project  tint 
justifies,  and/or  clarifies  the  budget 
figures  shovm  in  sections  A  and  B. 
(Please  note  that  the  National  Literacy 
Act  of  1991  (Pub.  L.  102-73)  amended 
the  section  of  the  Adult  Education  Act 
that  authorizes  the  National  Workplace 
Literacy  Program  to  permit  any  eligihle 
oi^ganization  to  use  100  percent  Federal 
funds  for  administrative  costs  inoured 
in  establishing  a  project  during  a  start- 
up period.  34  CFR  472.32(b)  requires 
that  an  appUcant  minimize  the  stsrt-ap 
period,  if  sny.  propoMdfor  its  profect 
and  that  the  atail-up  period  not  exceed 
six  months.)  Explain: 

1.  The  besis  used  to  estimate  certain 
costs  (profBSsional  personnel, 
coiMuItants,  travel,  indirect  costs)  and 
any  other  cost  that  may  appear  unusual; 

2.  How  the  major  cost  Hems  ralste  to 
the  proposed  project  activities: 

3.  The  costs  of  the  project's  evahiation 
component; 

4.  What  matching  occurs  in  each 
budget  category;  and 


5.  A  breakdown  of  expenditures  in  the 
start-up  period,  and  in  the  subsequent 
operational  {>eriod. 

Provide  estimated  budget  totals  for 
the  second  and  third  years  of  the 
project 

Instmctiaoi  for  Part  V— Applicatioa 
Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  description  of  the  program 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  applications. 

The  narrative  should  encompass  eech 
function  or  activity  for  which  mnds  are 
being  requested  and  should — 

1.  Begu  with  an  Abstract;  that  is.  a 
summary  of  the  proposed  project 
including  a  list  of  the  members  of  the 
partnershio; 

2.  Describe  the  proposed  project  in 
Ught  of  eech  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  Katod 
in  this  application  package;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 

The  Secretary  strongly  requests  the 
applicsnt  to  limit  the  Application 
Nanative  to  no  more  than  50  double- 
spsosd.  typed.  SV^"  x  11"  pages  (on  one 
side  only),  althov^  the  Secretaiy  will 
consider  applications  of  greater  length. 
Be  sure  that  eech  page  of  yo\ur 
epplicstion  i«  numbered  consecutively. 

mdude  ss  sn  appendix  to  the 
Applicstion  Nerrative  suppoitii^ 
donimantstioo.  also  on  SV^"  x  ii" 
paper  (e^..  letters  of  support,  footnotes. 
resumes,  etc),  or  any  other  pertinent 
infarmatiao  that  might  assist  the 
Secrstaiy  in  revievring  tiie  spplicatian. 

Applicants  are  advised  that— (1) 
Undier  $  7S.217  of  the  Education 
DepartmsDt  General  Administrative 
Regulations  (EDGAR),  die  Department 
ooofiidefs  only  information  contained  in 
the  apphcatian  in  ranking  app^cations 


for  funding  consideration.  Letters  of 
support  sent  separately  from  the  formal 
application  package  are  not  considered 
l^  the  technical  review  panels. 

(2)  In  reviewing  applications,  the 
technical  review  panel  evaluates  eech 
application  solely  on  the  basis  of  the 
established  technical  review  criteria. 
Letters  of  support  contained  in  the 
application  will  strengthen  the 
application  only  if  thi^  contain 
commitments  that  pertain  to  the 
established  technical  review  criteria, 
such  as  commitment  of  resources. 

Include  any  other  pertinent 
information  that  mignt  assist  the 
Secretary  in  reviewing  the  appUcation 
under  the  Adult  Education  Act,  as 
amended. 

Instroctiona  for  Estimated  Public 
Repoftug  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  r^ulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  ot  biformation. 
Public  reportins  burden  far  this 
collection  of  informstion  is  estimated  to 
average  00  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searcfaine  existing  deta 
somoss.  Brthering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  r^arding  this 
burden  to  the  U.S.  Depertroent  of 
Education,  Informstfon  Msnsgement 
end  Complianos  Division.  Washington. 
DC  20202-4651:  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Redaction  Protect.  0^flB  1830-0521, 
Washington.  DC  20503. 

(InloRnatka  coQectioD  approved  under  0MB 
control  number  183O-0S21.  BiqilrBtion  data: 
December  31. 1995.) 
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Note: 


ASSURAN 

Ccruin  of  thcM  asauruccs 
pltAM  conuet  the  awarding 
to  etitify  t«  additional 


Bes- 


oms a#pr««a<  If.  OMMOas 


aMurmMtfl 


nay  not  be  applicable  to  your  project  or  profram.  If  you  havt  qucitiens 
I  gency.  Further,  certain  Federal  awardinf  af  eneics  may  require  applicants 
-' >.  If  f  uch  is  the  easo.  you  will  be  notified. 


As  the  duiy  authoriied  represenutive  i  if  the  applicant  I  certify  that  the  applicant- 


y  for  Federal 
managerial  and 


1.  Has  the  legal  authority  to  app 
assistance,  and  the  institutional, 
financial  capability  (including  fur  ds  suflkient  to 
pay  the  non-Federal  share  of  pioject  costs)  to 
ensure  proper  planning,  management  and  com 
pletion  of  the  project  dexribed  in  tl  is  application. 

2.  Will  give  the  awarding  agency,  ti  \»  Comptroller 


NON-CONSTRUCTION  PROGRAMS 


if  appropriate, 
representative. 


General  of  the  United  Suus,  and 

the  Sutc,  through  any  authorised 

access  to  and  the  right  to  esami^e  all  records, 

books,  papers,  or  documcnu  relate  i  to  the  award; 

and  will  establish  a  proper  aeeeuti  ting  system  in 

accordance  with  generally  accepted  accounting 

standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  sppeara  ice  of  personal 
or  organizational  conflict  of  inter*  it,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  vo  rk  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Interg  »vernmental 


Personnel  Act  of  1970  (42  U.S.C 


f  4728-4763) 


relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  o(  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Sundards  for  a  .Merit  Systei  a  of  Personnel 
Administration  (5  C.F.R.  900.  Subpi  rt  F). 

Will  comply  with  all  Federal  statu  es  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil]  Rights  Act  of 
1964  (PL.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  natiohal  origin;  (b) 
Title  IX  of  the  Education  Amendme  lU  of  1972,  as 
amended  (20  U.S.C.  IS  1681-1683.  at  d  16851686), 
which  prohibits  discrimination  on  tt  e  basis  of  sex; 
(c)  Section  504  of  the  RehabiiiUtion ,  ^ct  of  1973,  as 
amended  (29  U SC.  I  794).  which  )rohibits  dis- 
crimination on  the  basis  of  handica  s;  (d)  the  Age 
Discrimination  Act  of  1975.  as  imended  (42 
U.SCSS  6I0I-6107),  which  prohi|>its  discrim 
ination  on  the  basis  of  age; 


Aui  horiztd  tor  Local  Reproduction 


(e)  the  Drug  Abuse  OfTica  and  TreatoMnt  Act  of 
1972  (P.L.  92-255),  as  amended.  rtlaUng  to 
nondiscrimination  on  the  basis  of  dnig  abuse:  (fl 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  RehabiiiUtion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ||  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vin  of  the  Civil  Righu  Act  of  1968  (42  US  C.  i 
3601  et  seq.).  as  amended,  relating  to  non- 
discrimination in  the  sale,  renul  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sUtute(s)  under  which 
application  for  Federal  assisunee  is  being  made: 
and  0')   the  requirements  of  any  ether 
nondiscrimination  sututc(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremenu  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equiuble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  IS  15011508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  H  276a  to  276a. 
7),  the  Copeland  Act  (40  U.S.C.  i  276c  and  18 
U.S.C.  II  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  11  327-333), 
regarding  labor  sUndards  for  federally  assisted 
construction  subagreementf. 


Si«n0r«  f9^  •**»     |«  (St 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremenu  of  Section  102(a)  of  the 
Flood  Disasur  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipienu  in  a  special  flood  haxard 
area  to  participate  in  the  program  andu  purchase 
flood  insurance  if  the  UUl  cost  of  insurable 
construction  and  acquisition  is  810,000  or  more. 

11.  Will  comply  with  environmenul  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality. control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  U  EO  11738;  (c)  protection  of 
wetlands  pursuant  U  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  .Management 
Act  of  1972  (16  use.  11  1451  et  seq  );  (0 
conformity  of  Federal  actions  U  Suu  (Clear  Air) 
tmpiemenution  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  US  C.  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  WaUr 
Act  of  1974.  as  amended,  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  tht 
Endangered  Species  Act  of  1973,  as  amended.  (P.L 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  II  1271  et  s«q.)  related  to 
protecting  componenu  or  potential  componenu  of 
the  national  wild  and  scenic  rivers  sysUm. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  PreMrvaUon  Act  of  1966.  as  aracndod  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  tht 
Archaeological  and  Historic  Presonratioo  Act  of 
1974(16U.S.C.46ta.letseq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecu  involved  in  research, 
development,  and  related  activiUea  tupportcd  by 
this  award  of  auisUnce. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L  89-544,  as  amended,  7  US C. 
2131  et  seq  )  peruining  u  the  cart,  handling  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assisunee. 

16.  Will  comply  with  the  Lead  Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  aoi  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  U  be  performed  the  required  financial 
and  compliance  audiu  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremenu  of  all 
other  Federal  laws,  executive  orders,  regulationt 
and  policies  governing  this  program. 


"GNATUM  OF  AUTH0KI2E0  CCKTIFYING  Of riOAk 


TiTLi 


APPLICANT  ORGAMZAnON 


9AT(  SUIMITTEO 


sr  «a«a  m4«i  SKt 


1430 


JMI 


Federal  Register  /  Vol.'59,  No.  6  /  Monday,  January  10,  1994  /  Notices 


CERTmCATIONS  REGARD 
RESPONSIBILmr  MATTE 


A  pplians  iteuU  idv  M  tht  MfoktioM  c^ 
thmiid  4l9B  mww  tiiB  iMoueooM  tar 

Co««  \uima-mnat  Dtbati 
(Crsm).*  7^  eareficiuont  litaii  be  mand  w  a 
0^  Edvonoa  daBmaa  •  atmrri  tk* 


ytowiDd«tgBuiwth««nifiaDo»iDwhichthgy*iwf«quiiidipa—u  AppU 
uidudad  in  iht  rmUooM  Mof«  Goeipkong  tta  lorai.  StfMOB*  of  inia  Ibm 
ttndar  34  Oil  Pan  &  74cw  lUMnebom  on  Lo^fin^ttri  34  Cn  FM  IS. 

.  ^ andCuiruMnui-widthqiiiwowBBfarDrtiK'^wt^ 

uttnai  rcpracnauon  of  bet  upon  which  rdianct  will  bi  plaoH  whn  tttt  I 
•.gnflceri 


andSMapouaoai  Monptocwcatett) 


1.  LOBBYING 

As 


Pan  82. 


br  Section  ISSXTWt  31  of  the 
MMCFRPanC.br 

a  graencm  OMT  SI  OQilOO.  «• 


U5.CBdi.aidim> 

■•amm 

at34CFR 

105  and  82.110,  thtappiieadeBti/tei  that: 


.pid 


orwiObt 
tarin- 
taipieywof 
Ofncw  CBipioywof 


mooi 
c^nonuaoon. 
gdMor 


thaaiMTUtgi 


Ca)  No  Fidcnl  appropriatad  fundi  haw  ban 
paid,  by  or  on  banal/ of  the  undcnignad.  to  aitf 
Ouanahg  or  aiwnpting  to  influcncran  effi^ei 
any  aceKT.  a  Maatber  o<Conn«M.  an 
CoinfTaBk  or  an  anployae  0^  a  MaBbai 
uon  with  tha  Biaiung  of  any  Fadanl  gnat, 
any  muuaiatn>»  agraamcBU  and  tha  eoanuoa 
KMwiI.  amendment,  or  siodtAeaiion  of  any  ' 
cooperv  ^v  a  jraeoient^ 

(b)  If  any  fund*  other  than  Mcral  appropriatad]fund»  hawi 
baM  said  or  wtB  ba  paid  •  any  parwn  ior 
lampsnc  10  influence  an  otfiear  or  anpleyBa  of 
Mam  ba'ai  Concri.  an  officg  or  aa|  ' 
gytowBiafalJaifcerefCaaftiaMin 
Fadani  put  or  sopanova  acraanw 
ivmpiaB  and  submit  Standard  Fom 
to  Rcpon  Lobbying*  la  aoBordaneK  « 

(c)  Tha  undanignad  shaO  loquif*  that  tha  langu%a  of  Ihl* 
tiftaoon  be  inoudad  in  tha  award  documans  fo  r  all  au^ 
awards  at  all  ben  (including  lubcrants,  eontraa  under  grants 
and  eooseanva  aeraamaius.  ananibeonoios)  i  ltd  that  all 
subraapeta  shall  certify  and  disclose  aecordinay. 


,  LOBB  YINGcrEBARMENT.  SUSPENSION  AND  OTHER 
i;  AND  DRVd'FREE  WORKPLACE  R£QUDU:M£KrS 


.    .        layaganey.a 
[ipioyaaef  <  te(Krass.orai 
nwieaiaiwNiitMs 
tha  und  nifnad  shaQ 

>  LLL  Tin  losuR  Form 


2.  DEBARMENT,  SUSPENSION,  AND  JTHER 
RESPONSLBIUI^  MATTERS  ^ 


As  laquind  by  Eiacutiva  Order  12S49,  Dehama^ 
sion.  and  implcmcntad  at  34  CFX  Pan  05.  tor 
beipana  ia  prunanr  covend  transactions,  as 
Pkn  ftS,  SactiORS  tf  JQ5  aid  05J10 - 


andSuspan* 
uMCFtL 


'pra  luauiw 
dafiMdat34 


A.11taarpUcamcenif>csthatltandh*prtodpal  : 

(a)  An  not  piesantiy  debaiiad.  stBpendad.  prop  aad  km  dabar* 
gwnt  deciarad  ineligible  er  ^otmmmntf  mamim  from 
covarad  tjuisaaions  by  say  Faderal  dapanmeat  >r  agency; 

(b)  Haw  nai  within  a  thna-yaar  period  pracadin  ;  this  apptio* 
tioo  been  convieiad  of  or  tod  a  cml  Judgment  IBS  derad 
against  them  for  commisrion  of  (kvud  or  a  oiaiK  iloftaisaiii 
connaa:9r.««'ith  obtaining  attempting  to  obtain.  >c  parfertning 
a  purlk  (FadaraL  Suta.  ortocaO  tnnsaciion  or  a  ntrao  under 
a  public  nnsaction:  violation  of  Faderal  or  State  intitfust 
sututei  or  commiuion  of  anbczzicmani.  thcA,  h  rgtty, 
bribery,  falsifiation  or  destruction  of  rseeids.  m4iung  fslst 
stttastena.  or  receiving  stolen  property; 

(c)  An  not  prasandy  indioad  for  or  oiharwisa  oiminally  or 
civilly  charged  by  a  govaramemal  antinr  (Fadsal  Suta.  or 
loeali  ^iA  commission  of  any  of  tha  offenses  an^montad  in 
paras?i;.i  (1  Kb)  of  this  cotincation;  and 


(d)  Have  not  within  a  thwo-yaar  period  psBf<lH|tWsy 
pbcation  had  one  or  0ioi«  publie  imaacwna  (Manl  Stata. 
«r  leeiO  lafsuaaad  fer  auaaor  dabuk:  Md 


I.  Whan  tha  applicant  is  unable  to  eanify  to  any  of  tha  siBi»> 
I  m  this  earsftcstion.  ha  or  she  shall  attach  an  axpianaiien 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  Mquind  by  dw  Dnif-Fne  Workplaet  Aa  of  im.  and  in- 
p4aBiwiiadatJ4CrRPanCSMbBanP.fcrgiSMaBa.aB 
dainad  at  34  CFB  Pan  6,  Sactieaa  8S.CQS  and  05J10 - 


A.  Hw  appGcatt  eanifiaa  that  k  wg|  or  «ia  eomiMa  «  p» 
*ida  a  di  iif  fiw  WW  tflaw  by; 

ta)  PuDoaMng  a  saisBMit  noti^nng  amptoj^sa  that  tha  tsuaw* 
All  Bianufscture.  disoibution.  dispanam^  peaadsaian.  or  OH  of 
a  controlled  substance  is  prohibiiad  in  tha  gnmaa's  ««rfcplaea 
and  spao^rinctlia  actions  that  tvitt  be  I  ' 
for  violaben  «  such  I 


CM  Diablishing  aoaa-foinf  dnig  tea  anwraaaa  pngn 
inJbim  amployaas  about 

(1)  Dta  dangers  of  drag  abuse  in  tha  trarfcplacK 

CD  Tita  grintee'opoiicy  of  maintaining  a  dnig-inB  teorkpiaca; 

(3)  Any  available  drug  counseling  rehabOitadoa.  and 
cmpl^rae  assistance  piegraatt;  and 

(4)  na  panahies  that  Buy  be  imposed  upon  ampioyeea  for ' 
drag  abuse  violations  occunteg  la  tha  workplaon; 


ie)Maldncitai«qui 

in  tha  penonnanea  of  tha  grant  ba  givm  a  ebpy  of  tha  I 

mam  nquind  by  pangraph  (a); 


(d)  NoHMng  tha  BBiployae  in  tha 
«ph  (a)  thai,  as  a  caadidaa  af  aa 
thaamployoasvitt* 


laqulradbypaia* 


tamployoasvitt* 

0 }  Abide  by  tha  lam  of  tha  siatament;  and 

Q)  Nbtify  tha  ampkrar  in  vffWng  of  his  or  har  conviction  fer 
a  vtolatian  of  a  cnmaial  drug  sututa  ooeuning  in  the 
werl^laca  no  laiar  than  tvo  oJendar  day*  aAar  such  convif 
boa; 

fe)  Nodfybig  the  agency,  bi  wiidn^  within  1 0  calendar  days 
afkar  laeeiving  aeoce  andcr  sobpangnph  (dXZ)  from  an 
emplqyae  or  othgwise  laceioing  actual  nctica  of  such  convic 
lioiL  Employers  of  cenvicMd  amployaas  awist  provide  notice, 
indudingposidoa  title,  id:  DSivaor.Cnni*  and  Contracts  Ser* 
vice.  USrOapanmemaf  Education.  4C0  Manrland  Avanus; 
S.W.  (Room  3124,  CSA  Regional  Of <ka  BulkUng  No.  3), 
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Washington.  OC2D2D2'4571.  Notiee  shaO  induda  th«  idaniilla- 
tion  numbcr(s)  of  each  affcnad  gram; 

(0  TaMng  one  of  the  following  aebons.  within  30  calendar  dayi 
of  raecivingnoDct  under  tub  '"""    "^" 

any  cmployea  who  is  so  con% 


of  rBcevjhg  nooct  under  tubparamph  (dX2),  with  retpaei  to 
coniociad^ 

(1)  Taking  appropriate  panoiutai  action  againat  such  an 
eapiovee,  up  to  and  indtiding  tcnrunaiion.  consisiam  with  tlia 
raquiramants  of  the  Rahabiliutaon  Aa  of  1973.  as  amandad;  or 

(2}  Reouiring  sxich  ampbyae  to  panicipate  sabsfccterily  in  a 

drug  sous*  auistance  or  rehabiLut»n  program  apprevad  for 

such  purposes  by  a  FadaraL  State,  or  local  haalih.  law  enforce 

mciu.  or  other  appropnaie  agency; 

(g)  Making  a  good  faith  effon  to  continiM  ID  maintain  a  drug* 

free  «vorkpiaca  through  impicaunaoon  of  paragraphs  (a). 

(b).(c).(d}.f«).andUf. 

B.  The  grantee  Buy  insen  in  tha  toaoe  provided  briew  tha 
sitc<s)  for  tha  pertonnance  of  wort  dona  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  addreu.  dty.  eoumy,  tttta.  tip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  DiDIVIDUALS) 

As  required  by  the  Druff^rae  Workplace  Act  of  IMS,  and 
fanpkmemed  at  34  CFR  Pan  >S,  Subpan  F,  for  gramBes.  es 
dc&nad  at  34  CFR  Pan  8S,  Sections  CiOS  and  BilO - 

A.  Asieondidoaofthe|iam,IemifythatlivfOMiaipge 
fai  the  unlawful  maiuifccntn;  disttibubeiv  dispanni^  pe^ 
session,  or  use  of  a  coniroUed  substana  in  ceitduauig  any 
eoivity  with  the  grani;  and 

R  If  convicted  of  a  crtwinal  drug  offguefultingtroa  a 
violation  eecwnng  during  the  condua  of  any  cram  acdviiy, 
I  will  repon  the  eenvicbefu  in  MmtinL  Mihia  10  cal 
days  of  the  eonvictiott.  le:  Direoor,  unms  and 


UJ.  Oepanmam  of  Ed ucabon,  400  Maryland 
Avenue.  SW.  (Room  3124.  CSA  R«e>onal  Offioe'Building 
No.  3).  Washington.  DC  2D2D2<4S7lT  Notiee  shall  tadude 
the  identification  numbBf<s)  of  each  affaciad  granL 


Check  Q  if  then  an  workplaces  on  file  that  an  not  identified 
here. 


As  the  duly  a  uihorizad  npresenutiva  of  the  applicant.  I  hereby  certify  that  the  applicam  will  comply  %vith  tha  above  ccniTicatioRS. 


NJAMEOFAPPUCANT 


'RINTTED  NAME  ANDTTTUOFAirTHORlZEDREPRESEhn-ATlVE 


PR/AWARD  NUMBER  AND/OR  PRQIECT  NAME 


SIGNATURE 


DATE 


ED  8W)013, 6/90  (Replace*  ED  aWX»8, 12/89;  ED  form  aS008.  (REV.  12/88);  ED  SWJOia  5/90;  and  ED  8OO01 1.  S/^ 
obsolete) 
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Certification  Regardin  g  Debannent,Suspcnsion,  IneligibOi^  and 
Voluntary  Exduston  - '  .  -  ^. 


Lower  Tier  dovered  Transactions 


This  certifiation  is  required  by  the 
12549.  Dcb«nnem«ndSuspe»K». 
and  ber  icqavcsnens  sated  St '' 

Instnctions  fvCstificition 


Hepartgient  of  Eductbon  reeulitions  implementing  Executive  Order 
3 1 CJR  Pan  85.  for  all  lower  Der  tnnsacooRS  meenng  the  thnriwid 

asjia 


I.  By 

OBtlficaitiDA 


this 


low  ampmafuu  i 
Mi  out  Mew. 


Mfum  ding  the 


inatiml 


LTIte  cetificuiDn  a  this  clause  is  ■ -^^^ 
rtpTBcntiQon  oi  net  upon  which  Riian^ 
wMR  this  rrinnmnn  wts  uiimri  into 


dimnijiBJ  thitth«jHO»p«cu 


tikFadcni 
t  nth  which 
sPBilabl* 


kiioti^ixgiy #  II  ■■■— ^^*M.         ■.■^- 
•d4itiOfi »  other  itsMdics  ivsiUbtc  to 
Covcnuncnt.  the  dcparoM  tt  or  agency 
this  transaction  engmatad  may  punuc  i 
remedies,  including  suspension  and/ordcoanncn. 

3.  Htc  prospeaivc  lower  tie  participant 
immediate  wniicn  nonce  to  the  pcnon  t 


.the 


i.  TheprowMwtowi 

I  oy  fiuNBiiUM  thojau^uial  Ini 


wAspbcad 
iritis  lav 
parodpui 


Voittttaty 


ioll  provide 
which  this 


proposal  is  subrnttttd  i/  at  anv  tune  the 
tower  oer  paradpant  laanis  that  iu  cot 
crrenaous  when  submitted  or  has  baconf 
by  reason  of  changed  arcumstanccs 


c  ntpecQve 


ccmi  caooni 


debi  md. 


4.  The  terms  'covered  tnnsanion.' 
'suspended.*  'laeligifcie.*  lower  ti«  c 
transaction.*  *paRicipant.*  'person.*  *; 
tiansaeoeru*  pnnapai.*  'proposal*  and 
Bciuded,' as  used  ia  this  dausc.  have  th  E 
set  out  in  the  OcAnitions  and  Covcrace 
rules  implencnang  Esecutrve  Order  l2 
oonaa  the  person  id  which  this  preposa 
for  assistance  la  obtaining  a  copy  ofthos 


covi  rad 
pnjnary 
-■rvoluntanly 
meanmp 
factions  of 
.  You  may 
issubmitad 
ns. 


2S19. 


thos!  regulation 


5.  The  pfosoeoive  lower  tier  pertidpanl  agrees  by 
submitting  this  proposal  that,  should  thi  proposod 
covered  transamon  be  entered  into,  it  sii  uinot 
knowingly  enter  into  any  lower  tier  cov<  red 
nnsaction  with  a  pcnon  who  is  debam  d. 
susDcnded.  dedared  ineligible,  or  voIub  uily 
cseiuded  from  eaitiapanon  in  this  cove  id 
transaction,  luuess  auihoniad  by  the  de;  ertmertt  ec 
agency  with  which  this  transaction  ongi  taiad. 


CertificaDaa 
(l) 


(2) 


crnmeous 


thnhv 

titwii 

inciude  the  dauae  ti&ad 'CeraficatieB 
Debareiem,  Suspension.  Ineligibility, 
Esdusion-4«wcT  TierCovcno  Trans 
withota  andifiation.  in  ad  lower  tier 
Uansacoons  and  in  all  soiidtauons  far  lo 
covered  tzinsaetiBfla. 

7.  A  panideBatia  a  covered  nnsaction  maviety 
upoa  a  cBRScaaoa  of  a  piospeoiv*  paitidpaw  ia  a 
fewer  tier  covered  transaction  that  it  a  mc 
debarred,  suspended,  ineligible,  or  ynivBaiHy 
C9uluded  fnm  the  covered  trsAsaccion,  unlos  tt 
blows  that  the  ccmScadon  is  enonaoui.  A 
partdoant  mav  daddc  the  meOiod  and  fevqucney 
By  which  it  determines  the  eligibility  of  its 
pnnopals.  Eachpanidpantinav,  butisnot 
nquiradtt.  chaca  the  Nonprooiiemcn  List. 

t.  Nothing  contained  ia  the  foregoing  shall  be 
eoMtruad  la  laqum  establishment  of  a  ivmam  of 
lecerds  ia  order  to  mder  in  good  fauh  tiia 
cemfiation  lequued  by  this  cause.  The  loiowledge 
and  iafoimuion  of  a  paradpant  it  not  rBuirad  to 
exceed  that  which  is  normally  possessed  Dy  a 
prudent  peson  ia  die  ordinary  eounc  of  busuMBS 
eaalings. 

9.  Except  for  transactions  authorized  under 
pan  graph  5  of  thac  instructions,  if  a  pamdpan  ia 
a  covered  tiwisacbon  knowingly  enters  mto  a  kiwar 
tier  covered  transaction  moth  a  pcnoB  who  is 
suspended,  debarred,  ineligible,  or  voiuatajtly 
excluded  fiooi  paredpation  ia  this  tiaasaaion.  in 
addition  to  othe  renedies  available  ta  die  Federal 
Government  the  department  or  agency  with  which 
this  transaction  originated  mav  pwsue  available 
leawdies.  mdtiding  suspcasioa  and/or  debatmen. 


The  prospective  lower  tier  partii  ipa^t  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  iB 
pnnapaJsare  ptesently  deoarre  1,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
voluntarily  exduded  from  parh  spation  in  this  transaction  by  any  Federal  department  or  agertcy. 

Where  the  prospective  lower  tie*-  partidpant  is  unable  to  certify  to  any  of  the  sute-Tients  in  this 
certification,  such  prospective  participant  shall  attach  an  explanation  to  this  proposaL 


SJAMEOFATPUCANT 


PRINTID  NAME  AND  TTTLE  OF  /  UTHORIZED  REPRESENTATIVE 


SIGNATURE 


ED8W»14,9/90  (Replaces  03-009  (KiV.  12/881  which  is  obsolete) 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


DATE 
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DISCLOSURE  OF  LOBBYING  ACTMnES 

Com««eu  this  ferni  to  tf  sdesc  iobbytoii  aedvidea  ^imam  ta  SI  UXC 13S1 
(See 


1.    Type  «  federal  Aoibm 

□  a.  coMfaa 
b.  iraM  

c  cooperative  a^^se^ient 

d.lean 

a.  teanguaranie* 

f.  lean  Msurance 


X    StaMsalNdani 

b.  initial 

c  post  award 


Maine  and  Address  •< 

O    ^rrmc 


0    Subawardee 

Tier  ^^^^_ ,  #aaowiK 


Cowf  fessiiial  Dhukt  d  kitomir. 


ft.     federal  OepafimeaaiAgi 


ft.     federal  A«iio«  Numbck  it  knoom 


%.    ■le9attii4iMMvtaMa>4li 
aadAddrcuefPriMi 


Comyw—^BJ  DItlHcL  If  ^w^wt: 


7. 


CFDA 


9L    Award 
S 


Ameum.  dinewm 


t«.  a.  Name  and  Address  e<  UbbfiMg  iMiiy 
«/ Mdh^to^  last  name.  Am  name  M<k 


tHuna 

dUKefent  *em  Ma  MaT 
dast  name,  dm 


ces  wtduO^  tddfu  i/ 


Hind*  C»fiti»u*i—m  Sfcwtfil  V<U-A  it  —TtlKWi 


11.  AmewM  •!  Patmcai  ichcc*  alf  diat  app^ 

S  Oactual      0  planned 


IX  f  orm  el  f  armeni  ichecA  atf  tfU(  applyft 
Q    a.  cash 
□    b.  in>Und:  spcdiy:  nature  ^^_^ 


yX  Ifft  •ifttfmmidttfkaJlihaiMpplrtt 

a  a.  retaanef 

a  b. 

a  c 

a  d.  cemingem  lee 

D  a.  vefewiQ 

O  L  Mher;  ipcd^  , 


14.  Srief  Oncriptioa  el  Serrices 
pr  Membcrts)  ceaocicd,  tor 


er  to  be  Petforwiew  i 
ladkaied  bt  NeNi  1H 


IDafctslaftervke. 


elficeKsi  eipleniiafc 


«ifa  C,t>m„l^  »«»«>H  IMtt.A  0  mtnnmm 


IS.  CofuifMuiMA SKeetltJ Sf4U-A attache*       OVes  ON* 


>aMWi 


!«•■■ 


tidai 


HmtmMtttm 


redeiBlUseOnht   •'  •-      -=.-.-?->• 'r^.1U.X..^*-j';^^   ;-njC?TSrf'^:^|«t'*''^* '*--»•■' ■^^'    tH^^^^TaL 
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INSTKUCnONS  FOR  COMPimON  OF  SF-Ui,  DISCLOSURE  OF  LOBBYING  ACTIVmES 

T>itt  disdoturt  form  shall  be  completed  I  y  the  reporting  entity,  whether  tubawvdee  or  prime  Federal  ledptefit  at  the 
ininanen  or  rccrpt  et  t  covered  Fcderai  acoert.  or  a  material  change  to  a  prevteus  t!iin%  pwvuam  to  title  3^  US.C 
secnen  13S2.  Iht  ftlinf  e<  •  form  is  requir  id  for  cad«  payment  or  «gTc«ment  to  mas*  payment  to  any  lobhying  entity  tor 
influencing  or  attempting  to  influence  ai  i  officer  or  employe*  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Cengms.  or  an  emplove*  oi  a  Member  of  Congress  in  conrtcction  with  a  covered  Federal  action.  Ut*  the 
SF-LU.-A  Cononuaoon  Sheet  for  additions  information  if  the  space  on  the  form  is  irudequatc  Complete  all  items  that 
apply  for  hoth  the  initiaJ  filing  and  maieri^  c'ungc  rcpoit.  Kcftr  to  the  impicmcncng  giadanct  published  by  tfic  Office  of 
Management  and  Budget  for  addilioiMl  inl  Mmauon. 

1.  Identify  the  type  of  covered  Pt^tnl  action  for  whic^Tlobbying  activity  is  andor  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action 

2.  Identify  the  sutus  of  the  covered  Fm  cral  action. 


Identify  the  appropriate  dassiflcati'or 
intormanen  prevteusly  reponed.  er 
previously  subnrutted  repon  by  this 


enuir 


Eriter  the  full  rtame.  address,  dty, 
known.  Oteck  the  appropriate  das. 
or  sufoaward  reopient.  Identify  the  >i 
Subavwards  indude  but  are  not  limitc  i 


of  this  report.  If  this  is  a  followup  repon  caused  by  a  matcfial. change  to  the 
the  year  and  quaner  in  which  the  change  occurred.  Enter  the  date  of  the  last 
Importing  enoiy  for  this  covered  Federal  action. 


I  utc  artd  lip  code  of  the  reporting  entity.  Indude  Congressiorwl  District  *f 
of  the  reporting  entity  that  designates  if  it  is.  or  txpeot  le  be.  a  prime 
of  the  subawardee.  e-g..  the  first  subawardee  of  the  prime  is  the  1st  tier, 
to  subcomraos.  subgrants  and  contract  awards  ui^der  grants. 


dassi  ication 
(ler 


5.  If  the  organiration  filing  the  report  in  item  4  ehedii  'Subawardee".  then  enter  the  full  name,  address,  dty,  state  and 
Sp  cede  of  the  prime  Federal  redpicftt.  Indude  Congressional  Oistrici  if  known. 

6.  Cnier  the  name  of  the  Federal  ageni  y  maUng  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  beiow  agency  name,  if  known.    For  cumple.  Department  of  Traruporuoon.  United  States  Coast  Guard. 

Enter  the  Federal  program  name  er  dcscn'poon  for  the  covered  Federal  acti'on  (Item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assisjanc*  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  lean 
commitments. 


7. 


Enter  the  most  appropriate  Federal 
Reouest  for  Proposal  (RF?)  number: 


dentifying  number  available  for  the  Federal  action  identified  in  hem  1  (e.g.. 

Invitation  for  Bid  <IFB>  number,  grant  announcement  numben  the  contract, 
grant,  or  toan  award  number  the  a|  iplicationrproposal  control  number  assigned  by  the  Federal  agertcy).  Indude 
prefiies.  e.g,  -RFF.OE-9<H)01." 

For  a  covered  Federal  action  where  there  has  been  an  award  er  loan  commitment  by  the  Federal  ageitcy,  enter  the 
Federal  amount  of  the  awartiloan  co  nrrtitment  for  the  prime  entity  identified  in  item  4  er  5. 


10.  (a)  Enter  the  full  name,  address,  dt), 
identified  in  item  4  to  influence  ihie 


(b)Enter  tf\e  full  names  of  the  ii 
Enter  Last  Name.  First  Name,  and 


indivldual(s)  performing  services,  and  indude  full  address  if  different  from  10  (a). 
Middle  Initial  (Ml). 


11.  Enter  the  amount  of  compensation 
lobbying  entity  (item  10).  Indicate 
all  boies  that  apply,  if  this  is  a 
to  be  made. 


I  aid  er  rcasertably  expected  to  be  paid  by  the  reporting  entity  (Item  4)  to  the 

«  itcthcr  the  payment  fus  been  made  (actual)  er  will  be  made  (planned).  Check 

material  change  report,  enter  the  cumulative  amount  of  payment  made  or  planned 


12.  Oiedi  the  appropriate  bos(ei).  Of  :k 
spedfy  the  nature  and  value  of  the  at^nd 


scrvii  :es 


14.  Provide  a  spedfic  and  detailed 
perform,  and  the  date<s)  of  any 
aaual  contaa  with  Federal  offidali. 
employee<s),  or  Memberts)  of 


'Congniss 


IS.  Check  whether  er  not  a  SF^ILL-A 
M.  The  certifying  offidal  shall  sign  and 


state  and  zip  cede  of  the  fobbying  entity  engaged  by  the  reporting  entity 
covered  Federal  actiork 


all  boxes  that  apply.  If  payment  is  made  through  an  in-Und  contn'bution. 
paymcnL 


13.  Check  the  appropriate  box(es).  C3\ti  k  all  botes  that  apply.  If  other,  spedfy  nanoe. 

desa  ipdon 


of  the  services  that  the  fobbyist  has  performed,  er  wilt  be  expected  to 
rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
Identify  the  Federal  offidaKs)  or  cmployee(s)  contacted  or  the  officerts). 
that  %verc  conucted. 


CoHti'nuation  Shect(s)  Is  attached. 
^te  the  form,  print  his/her  name,  title,  and  telephone  number. 


Public  rcporvnf  burden  for  ihii  coilccoon  of  iiformadon  ■  cnimatcd  to  avenge  30  mirmia  per  fetpenw.  jndwtfng  time  for  ii«icM<n| 
ininuraent.  Marthini  ciitong  dau  lowcet.  gi  dwfing  and  maintaining  the  daa  needed  and  cemplcttig  and  reviewing  d«e  coUccoen  of 
in(e«Tnto«n.  S«nd  commcno  nftrding  dtc  btn  den  cfomua  er  any  odicr  aipca  of  tfiis  ceikction  of  infomuooiv  indMfing  Mia**t>o^ 
lor  rcductni  ihn  buidcn.  to  the  Office  of  Ma«  fement  ind  tudget.  Faperwoi*  Reducaow  Fmiect  (034»OO4»).  Washington.  PC  20503- 
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Appendix  B 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most 
commonly  asked  questions. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  caimot  be  granted, 
regardless  of  the  ciramistances. 

Q.  We  just  missed  the  deadline  for  a 
previous  Department  bf  Education 
competition.  May  we  submit  the 
application  we  prepared  for  it  under 
this  competition? 

A.  Yes.  However  the  likelihood  of 
success  is  not  good.  A  properly 
prepared  application  must  meet  the 
specifications  of  the  competition  to 
which  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is 
most  appropriate  for  my  project.  What 
should  I  do? 

A.  We  are  happy  to  discuss  any 
questions  with  you  and  provide 
clarification  on  the  unique  elements  of 
the  various  competitions. 

Q.  How  can  I  best  ensure  that  my 
application  is  received  on  time  and  is 
considered  imder  the  correct 
competition? 

A.  Applicants  should  carefully  follow 
the  instructions  for  filing  applications 
that  are  set  forth  in  this  notice.  Be  sure 
that  Block  10  of  the  face  page  of  the 
application  (Standard  form  424)  clearly 
indicates  the  CFDA  number  84.198,  and 
the  title  of  the  program— National 
Workplace  Literacy  Program — 
representing  the  comj)etition  in  which 
the  application  should  be  considered. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to  participate 
in  the  actual  writing  of  an  application, 
but  we  can  respond  to  specific  questions 
about  application  requirements, 
evaluation  criteria,  and  the  priority. 
Applicants  should  understand  that  this 
previous  contact  is  not  required,  nor 
will  it  in  any  way  influence  the  success 
of  an  application. 

Q.  How  long  should  an  application 
be? 

A.  The  Department  of  Education  is 
making  a  concerted  effort  to  reduce  the 
volume  of  paperwork  in  discretionary 
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program  applications.  However,  the 
scope  and  complexity  of  projects  is  too 
variaile  to  establish  firm  limits  on 
lengtl.  Your  application  should  provide 
enough  information  to  allow  the  review 
panerto  evaluate  the  significance  of  the 
project  against  the  criteria  of  the 
competition.  We  recommend  that  you 
addie^s  all  of  the  selection  criteria  in  an 
"Application  Narrative"  of  no  more 
than  50  pages  in  length.  Supporting 
documentation  may  be  included  in 
appendices  to  the  Application 
Narrative.  Some  examples: 

(1)  ftaff  qualifications.  These  should 
be  brifef.  They  should  include  the 
perso  I's  tide  and  role  in  the  proposed 
proje<  t  and  contain  only  information 
about  his  or  her  qualifications  that  are 
releva  nt  to  the  proposed  project. 
Quali  ications  of  consultants  should  be 
provi(  ed  and  be  similarly  brief. 
Resur  tes  may  be  included  in  the 
apper  dices. 

12)  Copies  of  evaluation  instruments 
propofced  to  be  used  in  the  project  in 
install  ces  where  such  instnmients  are 
not  in  general  use. 

(3)  flopies  (samples)  of  any  auricula 
that  reflect  the  applicant's  experience 
and  the  scope  and  direction  of  any 
current  or  previous  projects  related  to 
this  amplication. 

Note  that  a  Budget  Narrative 
descriping  specific  uses  of  funds 
requested  in  the  budget  form  also  is 
requirpd.  No  applications  will  be 
funded  without  this  material.  The 
Budg^  Narrative  is  not  included  in  the 
recomtnended  50  page  limit. 

Q.  How  should  my  application  be 
organized? 

A.  The  applicant  should  assemble  its 
package  in  the  following  order:  The  SF 
424  on  top.  followed  by  the  abstract. 
Partnership  Agreement  Form,  table  of 
contents,  Budget  Information  Form, 
Budget  Narrative.  Application  Narrative, 
assurances  and  certifications,  and 
appendices. 

Lk)  i|ot  substitute  your  own  cover  for 
the  SP  424.  Please  include  one  extra, 
loose  copy  of  the  SF  424  for  use  by  the 
Application  Control  Center.  Please 
number  all  pages.  The  Application 
Narradve  should  be  organized  to  follow 
the  ej^ct  sequence  of  the  components  in 
the  selection  criteria  in  this  notice. 

Q.  Oan  project  funds  be  used  to  cover 
travelexpenses? 

A.  Travel  associated  with  carrying  out 
the  project  can  be  funded  using  program 
funds  If  necessary  and  reasonable.  The 
Secret  iry  anticipates  that  the  project 
direct!  r,  one  business  or  labor 
repres  intative,  and  the  evaluator  will 
attend  three  developmental  staff 
meetii  gs  over  the  course  of  the  project 
(one  si  art-up  conference,  one  mid-point 
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conference,  and  one  close-out 
conference).  Therefore,  you  may  wish  to 
include  the  costs  of  nine  trips  to 
Washington,  D.C  in  the  ti^vel  budget. 

Q.  How  can  I  ensure  that  my 
application  is  filed  on  behalf  of  a  validly 
formed  partnership? 

A.  The  requirements  for  forming  a 
partnership  and  filing  an  application  on 
its  behalf  are  explained  in  §  472.2  of  the 
program  regulations.  A  partnership 
requires  a  signed  agreement  between  at 
least  one  entity  described  in 
§  472.2(a)(1)  and  at  least  one  entity 
described  in  §  472.2(a)(2).  Note  that 
State  and  local  governments — like  any 
other  entities — may  not  qualify  as 
partners  imless  they  fall  within  these 
descriptions.  For  example,  under  the 
regulations,  a  State  or  local  educational 
agency  or  a  municipal  employment  and 
training  agency  is  an  eligible  partner, 
but  a  State  or  city  government  is  not  an 
eligible  partner.  No  agency  of  the 
Federal  government  is  an  eligible 
partner.  Federal  employees  including 
members  of  the  armed  services  are  not 
eligible  for  training.  If  you  are  not  sure 
whether  a  particular  entity  is  an  eligible 

f)artner,  please  call  tiie  program  officers 
isted  as  information  contacts  in  the 
application  notice. 

Q.  Can  entities  that  are  not  eligible 
partners  be  involved  in  a  workplace 
literacy  project? 

A.  Yes.  Tney  could  potentially  be 
involved  as  "contractors,"  "helping 
organizations."  or  "sites,"  as  defined  in 
§  472.5  of  the  regulations.  Note  that 
entities  that  are  "helpers"  or  "sites" 
may  not  receive  funcis  fixtm  the  grant. 

Q.  Must  the  signed  partnership 
agreement  be  submitted  with  the 
application? 

A.  Yes.  The  agreement  is  required 
both  to  establish  the  partnership's  legal 
eligibility  and  to  ensure  each  partner's 
continuing  commitment  during  the 
workplace  literacy  project.  Prior  to 
submitting  an  application,  partners 
should  ensure  tliat  each  partner  clearly 
imderstands  its  role  and  responsibilities 
in  the  project. 

The  Department  interprets  even  a 
single  reference  in  the  application  to  an 
organization  as  a  partner  to  mean  that  it 
is  a  bona  fide  partner  in  the  partnership 
and,  thus,  is  required  to  sign  the 
partnership  agreement.  The  applicant 
should  be  careful  to  designate  partners, 
helpers,  contractors,  etc.  in  the  same 
way  wherever  they  are  mentioned 
throughout  the  application.  Because 
partnership  requirements  are 
established  by  law,  the  Department 
reviews  each  agreement  form  to  be 
certain  that  it  meets  the  terms  of  the  law 
requiring  all  entities  named  as  partners 
to  sign  the  agreement.  TTie  Department 


wishes  to  underscore  that  if  any  of  the 
entities  named  as  partners  in  the 
application  have  not  signed  the 
agreement  form,  the  application  will  be 
returned  to  the  applicant  without 
further  consideration  for  funding. 

Q.  How  does  the  Department  define 
"small  busine8s'7 

A.  In  34  CFR  472.5,  the  Department 
defines  "small  business"  as  a  business 
entity  that — 

(1)  Is  organized  for  profit,  with  a  place 
of  business  located  in  the  United  States 
and  that  makes  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  or  use  of 
American  products,  materials,  or  labor, 
or  both;  and 

(2)  May  be  in  the  legal  form  of  an 
individual  proprietorship,  partnership, 
corporation,  joint  venture,  association, 
trust  or  a  cooperative,  except  that  where 
the  form  is  a  joint  venture  there  can  be 
no  more  than  49  percent  participation 
by  foreign  business  entities  in  the  joint 
venture;  and 

(3)  Meets  the  requirements  found  in 
13  CFR  part  121  concerning  Standard 
Industrial  Classification  codes  and  size 
standards. 

If  you  are  not  sure  whether  or  not  you 
meet  the  definition  of  a  small  business, 
you  may  want  to  contact  your  local 
district  office  or  regional  office  of  the 
Small  Business  Administration  (SBA) 
for  advice.  If  you  are  unable  to  locate 
those  offices  you  may  call  the  SBA's 
Office  of  Size  Standards  at  (202)  205- 
6618. 

Q.  May  an  application  including  a 
business  partner  that  is  a  small  local 
affiliate  of  a  larger  corporation  receive 
the  small  business  priority  points? 

A.  The  overall  size  of  the  business 
partner  and  its  affiliates  will  determine 
the  answer.  Size  determinations  must 
include  the  business  partner  and  all  its 
domestic  and  foreign  affiliates 
regardless  of  whether  the  affiliates  are 
organized  for  profit.  13  CFR  121.401 
describes  affiliating  circumstances  for 
size  determination  purposes  and 
establishes  exceptions  thereto. 

Q.  May  an  application  including  a 
business  partner  that  operates  as  the 
small  local  franchisee  or  licensee  of  a 
larger  corporation  receive  the  small 
business  priority  points? 

A.  Small  business  priority  points  may 
be  awarded  when  a  business  partner 
meets  the  following  three  conditions:  It 

(1)  is  a  local  franchisee  or  licensee 
within  the  size  determination  standards, 

(2)  has  the  right  to  profit  from  its  efforts 
and  (3)  bears  the  risk  of  loss 
commensurate  with  ownership. 
Exceptions  to  this  general  interpretation 
may  arise  where  affiliation  results  from 
other  means  than  the  franchise  or 
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license  agreement  such  as  common 
ownership,  common  management  or 
excessive  restrictions  on  the  sale  of  the 
franchise  interest.  See  §  121.401(m)  of 
13  CFR. 

Q.  Must  a  small  business  participant 
be  a  partner  for  the  application  to 
quaUfy  for  the  small  business  priority 
points? 

A.  Yes.  The  small  business  participant 
must  be  a  partner  who  has  signed  the 
Partnership  Agreement  for  the 
application  to  qualify  for  the  extra 
points. 

Q.  Must  an  applicant  provide  the 
Standard  Industrial  Classification  (SIC) 
code  for  the  small  business  partner  in 
order  to  receive  the  small  business 
priority  points? 

A.  Yes.  The  SIC  code  must  be  entered 
on  the  line  provided  on  the  Partnership 
Agreement  form. 

Q.  What  is  meant  by  a  required 
percent  of  non-Federal  cost-sharing  or 
matching  funds? 

A.  In  this  program,  the  recipient  of 
Federal  funds  is  required  to  "match"  the 
Federal  grant  by  paying  at  least  a 
minimum  percentage  of  total  program 
costs.  Total  program  costs  include  both 
the  Federal  funds  received  and  the  non- 
Federal  contribution.  For  example,  a 
partnership  that  is  required  to  pay  30 
percent  of  total  program  costs  of 
$100,000  would  have  to  contribute 
$30,000  to  match  a  Federal  award  of 
$70,000  ($30,000  =  30  percent  of 
$100,000  ($30,000  plus  $70,000)).  All 
partnerships  must  contribute  at  least  30 
percent  of  total  program  costs,  except 
that  partnerships  may  receive  full 
reimbursement  for  their  necessary  and 
reasonable  administrative  costs  inoirred 
in  establishing  a  project  during  the 
project  start-up  period.  That  period 
should  be  minimized  and  may  not 
exceed  six  months,  at  which  time  the 
project  is  expected  to  provide  services 
to  adult  workers. 

Q.  What  costs  may  be  included  in  the 
30  percent  match  (cash  or  in-kind)? 

A.  Any  cost  that  can  be  paid  with 
Federal  funds  from  this  program  is 
allowable  as  match  (see  Education 
Department  General  Administrative 
Regulations.  34  CFR  74.50-74.57  and  34 
CFR  80.24). 

Q.  What  costs  are  not  allowed  using 
project  funds  (Federal  or  non-Federal 
match)? 

A.  The  following  items  are  not 
allowable  costs  in  the  National 
Workplace  Literacy  Program: 

•  Life  skills  such  as  balancing  a 
checkbook,  learning  to  read  to  children, 
writing  personal  correspondence,  etc. 

•  Personal  counseling  such  as 
counseling  for  alcoholism,  mental 


health,  health,  domestic  problems,  or 
housins  issues. 

•  Job  skills  or  vocational  training 
such  as  direct  training  in  statistical 

Erocess  contivl  (SPC)  rather  than 
teracy  skills  needed  for  SPC 

•  Computer  literacy,  defined  as  any 
training  above  the  level  of  computer 
competence  needed  to  operate  a 
computer-assisted  program  of 
instruction  used  in  a  workplace  literacy 
project.  Non-allowable  costs  Include 
teaching  of  word  processing, 
WordPerfect,  Lotus,  dBase,  etc. 

•  Stipends  or  tuition  payments. 

•  Training  of  supervisora,  other  than 
those  one  step  up  from  targeted  workers 
such  as  maintenance  crew  supervisors. 

•  Construction  costs. 

•  Institutional  allowance. 

•  Any  unreasonable  or  unnecessary 
cost. 

Q.  May  a  project  provide  vocational  or 
job  training  activities? 

A.  No.  Pn>|ects  must  provide  adult 
education  programs  that  teach  literacy 
skills  needed  in  the  workplace. 
Workplace  literacy  activities  include 
only  the  adult  education  activities  listed 
in  the  Description  of  Program  section  of 
the  Notice  Inviting  Applications.  This 
list  does  not  include  vocational  or  job 
training  activities  such  as  auto 
mechanics,  dye  casting,  tailoring,  and 
statistical  process  control.  Workplace 
literacy  Instruction,  however,  may 
enable  individuals  to  benefit 
subsequently  or  simultaneously  fitjm 
advanced  vocational  skills  training 
provided  from  other  funds.  If  you  are 
not  sure  whether  a  particular  activity  is 
eligible  under  this  program,  please  call 
one  of  the  program  officers  listed  as 
information  contacts  in  the  application 
notice. 

Q.  May  a  project  provide  training  in 
operating  a  computer? 

A.  Training  to  operate  a  computer  that 
is  part  of  the  performance  of  a  job  is  a 
form  of  vocational  or  job  training  and  is 
not  an  eligible  activity  under  this 
program.  However,  computers  could  be 
used  as  a  means  of  instruction  if  this 
were  necessary  and  reasonable  under 
the  circumstances  of  a  particular 
project.  In  such  a  context,  it  would  be 
permissible  to  ensure  that  students 
possessed  those  rudimentary  skills  that 
are  necessary  to  interact  with  computer- 
assisted  Uteracy  instruction. 

Q.  What  should  be  disseminated? 

A.  The  criterion  "Demonstration" 
encourages  applicants  to  use  certain 
dissemination  strategies  but  does  not 
preclude  the  use  of  additional  strategies 
that  are  appropriate  for  a  particular 
project.  Ptojects  should  distribute 
materials  that  will  help  others  to  adopt 
promising  practices  arising  firom  the 
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project,  such  as  assessment  instruments, 
recruitment  materials,  job  task  analysis 
materials,  staff  development  materials, 
ciirricula,  etc.  The  Department  does  not 
expect  or  anticipate  that  partnerships 
will  disseminate  trade  secrets  or  other 
protected  information.  However,  a 
project's  dissemination  activities  should 
clearly  benefit  businesses  and 
workplaces  outside  of  the  partnership. 

Q.  What  is  the  Department  of 
Education's  Program  Effectiveness 
Panel? 

A.  As  mentioned  in  the  note  to  the 
criterion  "Evaluation  plan,"  the 
Program  Effectiveness  Panel  (PEP)  is  a 
mechanism  that  the  Department  has 
developed  for  validating  the 
effectiveness  of  educational  programs 
developed  by  schools,  universities,  and 
other  agencies. 

Specific  criteria  for  PEP  review  are 
found  at  34  CFR  786.12  or  787.12.  For 
further  information  about  PEP. 
prospective  applicants  may  wish  to  read 
Making  the  Case:  Evidence  of 
Effectiveness  in  Schools  and 
Classrooms,  which  contains  criteria  and 
guidelines  for  submitting  project  results 
to  PEP.  This  publication  is  available 
from  the  U.S.  Department  of  Education's 
Office  of  Educational  Research  and 
Improvement,  555  New  Jersey  Avenue 
NW..  Washington.  DC  20208-5645. 
Telephone:  (202)  219-2134. 

Q.  How  many  copies  of  the 
application  should  I  submit  and  must 
they  be  bound? 

A.  The  original  application  should  be 
bound  and  clearly  mariced  as  the 
original  application  bearing  the  original 
signatures.  In  addition  six  copies  should 
be  submitted  and  marked  as  copies. 
Local  or  State  Agencies  may  choose  to 


submit  two  copies  with  the  original. 
Applications  should  not  include 
foldouis.  photographs,  audio-visuals,  or 
other  materials  that  are  hard  to 
duplicite. 

Q.  W  hen  will  I  find  out  if  I'm  going 
to  be  fi  nded? 

A.  Yi  >u  can  expect  to  receive 
notifia  ition  within  8  to  9  months  of  the 
applies  tion  closing  date,  depending  on 
the  nui  ohei  of  applications  received  and 
the  nui  iber  of  competitions  with  closing 
dates  a  about  the  same  time. 

Q.  V\  ill  my  application  be  returned? 

A.  We  do  not  return  applications. 
Theref(  ire,  applicants  should  retain  at 
least  01  te  copy  of  the  application. 

Q.  W  hat  happens  dunng  negotiations 
betwee  n  high  ranking  applicants  and 
the  U.i .  Department  of  Education  grants 
office? 

A.  D  iring  negotiations,  technical  and 
budget  issues  may  be  raised.  These  are 
issues  hat  have  been  identified  during 
panel  6  nd  staff  reviews  that  require 
clarification.  Sometimes  issues  are 
stated  ^  "conditions."  These  are  issues 
that  ha  /e  been  identified  as  so  critical 
that  th(  I  award  cannot  be  made  unless 
those  c  anditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget,  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justificBtion  or  explanation  of  a 
particular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
succesiful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  C01  tld  seriously  affect  the  project's 
succea  ,  you  may  provide  reasons  for 
not  ma  ung  the  dianges  or  provide 
altema  Jve  suggestions.  Similarly,  if 
propofl  )d  budget  reductions  will,  in 
your  o  linion,  seriously  affect  the  project 
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activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 

Q.  Where  can  copies  of  the  Federal 
Register,  program  regulations,  and 
Federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can  often 
be  foimd  at  your  local  library.  If  not. 
they  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402.  Telephone: 
(202)  783-3238.  When  requesting  copies 
of  regulations  or  statutes,  it  is  helpful  to 
use  the  specific  name,  public  law 
number,  or  part  number.  The  materials 
related  to  this  notice  should  be  referred 
to  as  follows: 

(1)  The  Augustus  F.  Hawkins-Robert 
T.  Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988,  Public  Law  100-297,  title  HI. 
sections  301-385. 

(2)  The  National  Literacy  Act  of  1991. 
title  n.  Public  Law  102-73.  section  202. 

(3)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  parts  74.  75,  77,  79, 
80,  81,  82,  85,  and  86). 

(4)  34  CFR  parts  460  and  472 
(National  Workplace  Literacy  Program). 

Note:  Amendments  to  34  CFR  472  are 
published  in  this  issue  of  the  Federal 
Register. 

(5)  Small  Business  Size  Regulations 
(13  CFR  part  121), 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  462  and  472 
RIN1830-AA11 

Stata-Administered  Workplace  Literacy 
Program;  National  Workplace  Literacy 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends 
existing  regulations  that  govern  the 
State- Administered  Workplace  Literacy 
Program  and  the  National  Workplace 
Literacy  Program.  These  amendments 
are  needed  to  increase  project 
accountability  and  to  make  technical 
changes.  The  regulations  provide  mles 
for  applying  for  and  expending  Federal 
funds  under  these  programs. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
persons.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sarah  E.  Newcomb,  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  4417,  Mary  E.  Switzer  Building, 
Washington.  DC  20202-7320. 
Telephone:  (202)  205-9872.  Or  Ms. 
Jeanne  Williams,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4518,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-7327. 
Telephone:  (202)  205-5977.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  State-Administered  Workplace 
Literacy  Program  and  the  National 
Workplace  Literacy  Program  are 
important  activities  that  assist  in 
achieving  the  National  Education  Goals. 
Specifically,  the  workplace  literacy 
programs  address  Goal  5,  that  every 
adult  American  will  be  Hterate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
resp>onsibilities  of  citizenship. 
Moreover,  the  National  Workplace 
Literacy  Program  supports  this  goal  by 
providing  grants  to  exemplary 
partnerships  between  a  business. 


industry,  or  labor  organization,  or  a 
private  industry  council,  and  an 
education  organization  to  support  work- 
related  literacy  education. 

These  regulations  increase  the 
accountability  of  workplace  literacy 
projects.  The  Department  is 
implementing  this  strategy  in  order  to 
expand  the  demonstration  and 
dissemination  activities  of  projects, 
thereby  increasing  the  number  of 
instructional  approaches,  materials,  and 
techniques  for  providing  work-related 
literacy  education  that  are  submitted  to 
and  approved  by  the  Department's 
Program  Effectiveness  Panel,  and 
subsequently  made  available  to 
practitioners. 

On  May  27, 1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  these  programs 
in  the  Federal  Register  (58  FR  30916). 

Analsrsis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  33  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 

Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority  and 
comments  on  subjects  outside  the  scope 
of  these  regulations — are  not  addressed. 

PART  462— STATE-ADMINISTERED 
WORKPLACE  LITERACY  PROGRAM 

Partnership  Agreement  (§§  462.30(c) 
and  462.32(b)) 

Comments:  Some  commenters  were 
concerned  that  requiring  partners  to 
enter  into  a  binding  agreement  would 
have  a  dampening  effect  on  businesses 
joining  partnerships,  and  recommended 
a  less  restrictive  approach.  Another 
commenter  supported  requiring  a 
binding  agreement. 

Discussion:  For  five  years  the 
Secretary  has  required,  imder  the 
National  Workplace  Literacy  Program, 
the  types  of  binding  agreements  that 
would  become  part  of  the  State- 
Administered  program.  The  Secretary's 
experience  is  that  these  agreements  are 
essential  to  eliciting  quality 
applications,  promoting  project  success, 
and  ensuring  accountable  grant 
performance. 

Changes:  None. 


PART  472— NATIONAL  WORKPLACE 
LITERACY  PROGRAM 

Definitions— Employment  and  Training 
Agency  (§472.5) 

Comments:  One  commenter 
mistakenly  thought  the  proposed 
change,  which  would  clarify  that 
employment  and  training  agencies  are 
nonprofit  agencies,  would  exclude  from 
participation  as  partners  profit-making 
organizations  that  provide  employment 
and  training  services.  Other  commenters 
agreed  with  the  proposed  change  to  the 
definition  of  "employment  and  training 
agency." 

Discussion:  The  proposed  change 
would  codify  an  existing  program 
practice  that  requires  an  education 
partner  classified  as  an  employment  and 
training  agency  to  be  a  nonprofit  entity. 
However,  profit-makers  can  continue  to 
participate  as  partners  under  the 
classification  "business"  or  "industry" 
organization.  See  §  472.2(a)(1).  Profit- 
making  organizations  should  note  that  a 
selection  criterion  in  §  472.22(c)(4) 
requests  applications  to  indicate  the 
extent  to  which  training  will  be 
provided  through  the  education  partner 
classified  under  §  472.2(a)(2),  rather 
than  through  the  business  or  labor 
partner  classified  under  §  472.2(a)(1), 
unless  transferring  this  activity  to  the 
business  or  labor  partner  is  necessary 
and  reasonable  within  the  homework  of 
the  applicant's  proposed  project. 

Changes:  None. 

Project  Director  (§§  472.5  and  472.32(e)) 

Comments:  Several  commenters 
supported  the  regulations  defining  the 
term  "project  director"  and  requiring 
that  each  project  provide  for  a  director. 
Some  of  these  commenters 
recommended  additional  regulations, 
including  requiring  a  full-time  project 
director,  specifying  the  qualifications  of 
a  project  director,  and  requiring  that 
proposed  personnel  demonstrate 
substantive  experience,  education,  and 
training  in  the  workplace. 

Discussion:  Because  the  project 
director  will  be  responsible  for  the  day- 
to-day  operation  of  the  project,  the 
Qualifications  of  that  person  should  be 
directly  related  to  the  specific 
requirements  of  the  project,  and  will 
naturally  differ  somewhat  from  project 
to  project.  The  Secretary  strongly 
encourages  applicants  to  hire  project 
directors  with  experience  and  training 
in  project  management  and  in  fields 
related  to  objectives  of  the  project,  but 
believes  that  a  list  of  standardized 
quahfications  would  limit  the  discretion 
of  appUcant  partnerships  to  hire 
directors  who  respond  to  the  needs  of 
the  project.  The  regulations  do  not 
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specifically  require  a  full-time  project 
director,  and  this  may  not  be  needed — 
especially  in  small  projects.  However, 
each  project  must  provide  for  a  director 
who  will  devote  sufficient  time  to 
exercising  day-to-day  operational 
responsibility  and  ensure  that  the 
project  is  well  managed. 
Changes:  None. 

Preapplications  (§§472.10  and  472.11) 

Comment:  One  commenter  suggested 
retaining  §§  472.10  and  472.11.  which 
describe  a  preapplication  process, 
because  the  process  would  save  time  for 
projects  that  might  not  be  appropriate 
for  a  national  competition.  Another 
commenter  supported  the  Department's 
proposal  to  delete  these  sections 
because  a  preapplication  would  be  a 
burdensome  paperwork  requirement. 

Discussion:  Historically,  these 
sections  were  included  in  the 
regulations  to  authorize  use  of  a 
preapplication  process  where  it  would 
be  helpful  to  applicants.  However,  the 
provision  has  never  been  needed,  and 
the  Department  does  not  foresee  its  use 
in  the  future. 

Changes:  None. 

Preference  for  Small  Business  Partners 
(§472. 2 1(e)  I 

Comments:  One  commenter  agreed 
that  preference  points  should  be  given 
for  applications  involving  a  small 
business,  but  thought  that  the  points 
should  be  given  even  if  the  business  is 
not  involved  as  a  project  partner.  The 
commenter  stated  that  it  is  unrealistic  to 
expect  small  businesses  to  become 
partners  because  this  would  burden 
them  with  paperwork,  meetings,  and 
unnecessary  reports.  Another  v 

commenter  suggested  giving  an  ? 

additional  preference  to  partnerships 
iavolving  small  businesses  with  less 
than  100  or  250  employees. 

Discussion:  A  small  business  can 
potentially  be  involved  in  a  workplace 
literacy  project  as  a  "partner,"  a 
"contractor,"  a  "helping  organization," 
or  a  "site."  Each  of  these  terms  is 
defined  in  34  CFR  472.5,  which  clarifies 
that  only  a  partner  can  receive  program 
funds  and  be  fully  involved  in  project 
policy  and  operations.  The  Secretary 
believes  that  preference  should  be  given 
only  to  those  partnerships  that  include 
small  businesses  as  partners.  To 
interpret  the  preference  more  broadly 
would  benefit  applications  that  involve 
large  businesses  as  partners — and 
merely  involve  small  businesses  in  a 
less  significant  role.  Each  partnership 
agreement  designates  one  of  the  partners 
to  serve  as  the  project  grantee.  This 
partner  is  principally  resp>onsible  for 
project  administration,  including 
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paperwork  and  reports.  Any  small 
business  partner  that  does  not  wish  to 
serve  as  a  grantee  can  enter  into  an 
agreement  designating  another  partner 
as  thegrantee,  and  can  thus  avoid  the 
paperwork  burden.  The  Secretary  has 
adopted  a  definition  of  the  term  "small 
business"  modeled  on  regulations  of  the 
SmallJBusiness  Administration  and 
does  not  believe  it  would  be  beneficial 
to  moaify  that  definition  by  giving  an 
additi  }nal  preference  to  small 
busin(  )sses  naving  particularly  small 
numb  srs  of  employees. 
Che  nges:  None. 

Selea  ion  Criteria — Program  Factors 


(§472  22(a)(5)) 

Cor  iment:  Section  472.22(a)(5) 
propc  sed  adding  language  to  a  selection 
criter  on  encouraging  applicants  to 
focus  "on  improving  performance  in 
jobs  or  job  functions  that  have  a  broad 
representation  within  the  Nation's 
workforce  so  that  the  products  can  be 
adapt  3d  for  use  by  similar  workplaces 
acrosj ;  the  Nation."  Several  commenters 
interpreted  this  language  as  a  statement 
of  tha  scope  of  services  that  are 
allow  able  under  the  National  Workplace 
Liters  cy  Program,  believed  that  this 
scope  had  been  defined  too  narrowly, 
and  I  rged  that  it  be  expanded  to  include 
a  vari  ety  of  activities.  It  was  also 
sugge  sted  that  a  project  be  permitted  to 
provi  ie  any  services  identified  in  a 
needi  assessment.  One  commenter 
asked  whether  use  of  the  term  "jobs  or 
job  functions"  was  intended  to  shift 
focusjaway  from  job-specific 
comgetencies  of  ciurent  job  titles  to 
broader  competencies  that  are  identified 
in  thj  report  issued  by  the  Department 
of  Labor  Secretary's  Commission  on 
Achieving  Necessary  Skills  (SCANS). 
The  bommenter  asked  that  the 
Department  clarify  or  define  which  jobs 
or  jo|  functions  have  "broad 
repr^ntation  within  the  Nation's 
wortforce."  Other  commenters  stated 
that  1 1  broader  scope  of  services  is 
need  id  to  meet  the  National  Education 
Goal;. 

D/;  cussion:  Section  472.22(a)(5)  is  a 
selec  tion  criterion  used  to  evaluate 
appl  cations  and  is  not  a  statement  of 
the  s  :ope  of  allowable  program  services. 
That  scope  is  stated  in  §  472.3,  which 
reflects  sections  371(a)(1)  and  (3)  of  the 
Adult  Education  Act,  and  lists  allowable 
activnties.  Many  activities  mentioned  by 
the  oommenters,  such  as  speaking, 
listening,  reasoning,  problem-solving, 
teairt  building,  CED  preparation,  and 
mee  ing  the  literacy  needs  of  adults 
with  limited  English  proficiency,  are 
alio'  /able  under  §  472.3.  Further 
guidpnce  on  the  scope  of  allowable 
actii  ities  is  included  in  the  notice 
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inviting  applications  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Generally,  workplace  literacy 
projects  teach  literacy  skills  needed  in 
the  workplace  that  improve  the 
productivity  of  the  workforce.  The 
program  is  not  a  program  of  general 
adult  education  and  cannot  serve  needs 
that  are  not  directly  related  to  the 
workplace.  At  the  same  Ume.  projects 
serving  needs  that  are  directly  related  to 
the  workplace  are  encouraged  to  use 
creative  approaches  to  stimulate 
workers'  interests  and  to  develop 
individualized  education  plans  that 
reflect  workers'  goals.  See  §  472.22(c)(2). 

The  purpose  of  the  language 
encouraging  a  focus  on  nationally 
representative  jobs  or  job  functions  is  to 
enhance  the  capability  of  a  project  to 
demonstrate  results  that  can  be  adapted 
by  similar  employers  and  industries. 
Section  472.22(a)(5)  was  not  proposed 
specifically  to  respond  to  the 
recommendations  of  the  SCANS  report, 
nor  was  the  report  intended  to  modify 
the  scope  of  services  under  the 
workplace  literacy  program.  The 
Secretary  believes  that  it  is  unnecessary 
to  define  by  regulation  what  jobs  or  job 
functions  are  broadly  representative. 
Applicants  are  encouraged  to  make  their 
own  evaluation  of  current  and  future 
labor  market  conditions,  and  design  a 
project  that  can  help  similar  workplaces 
in  the  future.  This  should  assist  in 
meeting  National  Education  Goal  5,  that 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 
Changes:  None. 

Selection  Criteria — Demonstration 
(§  472.22(h))  (Proposed  §  472.22(h)(1)) 

Comments:  Several  commenters 
agreed  that  the  Department  should 
emphasize  dissemination  activities,  and 
recommended  the  inclusion  of  various 
other  dissemination  strategies.  Two 
commenters  were  concerned  that 
dissemination  activities  could  be 
hampered  because  the  instructional 
materials  produced  by  a  project  might 
contain  protected  information. 

One  commenter  suggested  that, 
because  carrying  out  both  the 
demonstration  and  commitment 
activities  described  in  proposed 
§  472.22(h)(1)  and  (2)  would  be 
overwhelming,  applicants  should  be 
asked  to  address  only  one  of  these 
criteria. 

Discussion:  The  dissemination 
strategies  listed  in  proposed 
§  472.22(h)(1)  are  among  the  regulatory 
changes  designed  to  transform  the 
National  Workplace  Literacy  Program 


into  a  true  demonstration  program.  See 
the  previous  discussion  of  the 
background  of  these  regulations  and 
note  also  §  472.31(c),  which  requires 
that  a  project  be  indepoidently 
evaluated  for  "spread"  and 
"transportability"  to  other  sites. 
Proposed  §  472.22(h)(1)  encouraged 
applicants  to  use  certain  dissemination 
strategies  but  was  not  intended  to 
preclude  the  use  of  additional  strategies 
when  they  are  appropriate  for  a 
particular  project. 

The  Secretary  does  not  expect  or 
anticipate  that  partnerships  will 
disseminate  trade  secrets  or  other 
protected  information.  However,  a 
project's  dissemination  activities  should 
clearly  benefit  businesses  and 
workplaces  outside  of  the  partnership. 

While,  ideally,  all  partners  will  be 
involved  in  demonstration  and 
commitment  activities,  these  activities 
may  be  accomplished  through  the 
efforts  of  partfcular  partners.  The 
Secretary  desires  that  the  factors  listed 
in  the  criteria  on  "Demonstration"  and 
"Conunitment"  be  reflected  in  an 
applicant's  program  design, 
management  plan,  and  budget. 
However,  the  Secretary  does  not 
anticipate  that  addressing  both  criteria 
will  be  burdensome  if  partners 
adequately  plan  and  budget  for  them. 
Changes:  The  selection  criterion 
"Demonstration  and  commitment"  in  . 
proposed  §  472.22(h)  has  been  separated 
into  a  criterion  on  "Demonstration"  in 
§  472.22(h)  and  a  criterion  on 
"Commitment"  in  §472.22(i).  Also  see 
the  discussion  on  §472.22(i). 

Selection  Criteria — Commitment 
(§472.22(i))  (Proposed  §  472.22(h)(2)) 

Comments:  Several  commenters 
opposed  the  criterion  that  encouraged 
applicants  to  state  how  partners  plan  to 
establish  a  program  of  workplace 
literacy  services  that  can  continue  after 
Federal  funding  ends.  Many  of  these 
commenters  believed  this  criterion 
would  adversely  affect  small  businesses 
since  they  might  not  have  the  resources 
needed  to  continue  a  wori^place  literacy 
project.  Other  commenters  pointed  out 
that  some  Imsinesses.  especially  small 
businesses,  have  short-term  training 
needs  that  can  be  met  during  the  course 
of  the  project  and.  therefore,  would  not 
need  to  continue  the  project.  Still  other 
commenters  thought  that  because  small 
businesses  would  not  be  able  to 
continue  a  project,  this  criterion  would 
nullify  the  five-point  preference  given 
for  partnerships  that  include  a  small 
business. 

Some  commenters  supported  the 
inclusion  of  the  criterion  on 
commitment  and  indicated  past  success 


with  this  concept,  but  suggested  that 
small  businesses  be  exempted.  Other 
commenters  believed  that  expecting 
business  {Mrtners  to  make  a 
commitment  to  continue  a  project  that 
is  unproven  is  imreasonable  and  could 
scare  away  potential  business  partners. 
These  commenters  thought  that 
commitment  is  best  sou^t  and  obtained 
during  a  successful  project. 

Some  commenters  suggested  such 
alternative  methods  of  demonstrating 
commitment  as  release  time  for 
assessment  and  training,  strategic 
planning  for  capacity-building,  training 
business  partners  to  provide  workplace 
literacy,  active  participation  of  all 
partners,  or  gradual  assumption  of  costs. 

Discussion:  The  Secretary 
acknowledges  the  many  helpful 
comments  on  this  topic.  Although 
proposed  §  472.22(h)(2)  did  not  involve 
a  commitment  to  any  unforeseeable  or 
unnecessary  post-project  activities,  the 
Secretary  wishes  to  avoid  any 
implication  that  this  is  the  case.  The 
Secretary  also  desires  to  preserve  the 
competitive  preference  for  partnerships 
involving  small  businesses. 
Accordingly,  the  selection  criterion 
"Demonstration  and  commitment"  in 
proposed  §  472.22(h)  has  been  separated 
into  a  criterion  on  "Demonstration"  in 
§  472.22(h)  and  a  criterion  on 
"Commitment"  in  §472.22(i).  Moreover, 
§  472.22(i)  makes  it  clear  that  plans  for 
continuing  workplace  literacy  after 
Federal  funding  ends  should  be  based 
on  realistic  forecasts  of  the  literacy 
needs  of  partners  and  should  take  into 
consideration  a  partner's  capacity  to 
continue  services.  To  emphasize  this 
point,  the  criterion  now  provides  a 
range  of  examples  of  practical  strategies 
for  institutionalizing  workplace  literacy, 
many  of  which  can  be  carried  out  by 
small  businesses.  The  criterion  also 
recognizes  the  importance  of  an 
applicant's  commitment  to 
institutionalizing  learning  in  the 
workplace  specifically  during  the 
project  itself.  These  changes  are 
intended  to  accommodate  the  legitimate 
concerns  of  the  commenters  while 
preserving  the  overall  purpose  of  a 
selection  criterion  on  commitment.  The 
recently  published  study  Adult  Literacy 
in  America  points  out  that  some  90 
million  adults  demonstrate  low  levels  of 
literacy  and  depicts  a  society  in  which 
the  vast  majority  of  Americans  do  not 
have  the  skills  needed  to  earn  a  hving 
in  our  increasingly  technological  society 
and  international  marketplace.  The 
Secretary  believes  that  a  commitment  to 
institutionalize  learning  will  naturally 
lead  to  continuing  efforts  to  promote 
workplace  literacy  after  Federal  fiinding 
ends  and  will  assist  in  transforming 


American  workplaces  to  meet  the 
challenges  of  a  worid  market. 

Changes:  The  selection  criterion 
"Demonstration  and  commitment"  in 
proposed  §  472.22(h)  has  been  separated 
into  a  criterion  on  "Demonstration"  in 
§  472.22(h)  and  a  criterion  on 
"Commitment"  in  §  472.22(i).  The 
criterion  on  "Commitment"  clarifies 
that  applicants  are  to  develop  practical 
strategies  for  institutionalizing 
workplace  literacy  that  are  based  on 
realistic  forecasts  of  literacy  needs  and 
the  capacity  of  partners.  The  criterion 
also  encourages  applicants  to 
demonstrate  a  commitment  to 
institutionalizing  learning  in  the 
workplace  during  the  project. 

Reporting  (§  472.30(b)) 

Comments:  Numerous  commenters 
expressed  the  view  that  a  two-page 
semi-annual  performance  and  financial 
report  would  not  be  overly  burdensome. 
These  commenters  felt  that  the  data 
would  be  a  good  planning  tool,  would 
help  projects  monitor  their  progress, 
and  would  contribute  to  the 
standardization  of  the  workplace 
literacy  program  nationwide.  Other 
commenters  suggested  that  the  reports 
l>e  made  available  at  the  time  of  award 
so  that  data  bases  could  be  designed  to 
facilitate  collection.  Some  commenters 
strongly  advocated  quarterly  repoits  that 
include,  in  addition  to  the  information 
the  Secretary  proposed  collecting,  a 
brief  update  on  the  success  of  the 
project  in  achieving  its  objectives.  Two 
commenters  recommended  annual 
reporting,  one  because  of  the  project's 
cycle  for  collecting  evaluative  data  and 
the  other  because  of  the  possibiUty  that 
the  Department  might  not  have  adequate 
staff  resources  to  use  the  performance 
and  financial  data  as  intended. 

Discussion:  The  Secretary  considered 
requiring  quarterly  reports  for  the 
National  Workplace  Literacy  Program, 
but  determined  that  they  would  be 
burdensome  for  grantees.  However,  the 
Secretary  believes  that  annual  reports 
would  not  provide  sufficient 
information  to  ensure  program 
accountability  and  ready  access  to 
information  that  is  comparable  across 
projects.  Grantees  will  be  required  to 
submit  brief  continuation  applications 
annually  in  order  to  receive  funding  for 
the  second  and  third  year  of  their 
projects. 

The  Secretary  believes  that  the 
continuation  application  and  a  two-page 
semi-annual  report  on  progress  and  total 
spending  for  the  reporting  period  will 
be  adequate.  The  reports  will  be  made 
available  to  grantees  at  the  start  of  their 
projects  to  enable  them  to  set  up 
appropriate  recordkeeping  procedures. 
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and  the  Department  will  work  with 
grantees  to  ensure  that  reports  are  used 
appropriately  both  to  monitor  and  to 
improve  projects. 

Changes:  None. 
Evduation  (§472.31) 

Comments:  Several  commenters 
thought  that  the  requirement  for  projects 
to  have  a  third-party  evaluator  would  be 
expensive,  burdensome,  or  too  costly. 
Several  other  commenters  supported  the 
evaluation  requirement  because  a 
rigorous  evaluation  design  is  essential  to 
demonstrating  impact  and  replicable 
results  and  would  strengthen  projects. 
One  commenter  was  concerned  that 
tying  student  learning  gains  to  higher 
job  productivity  and  performance  would 
not  result  in  reliable  or  valid  measures 
of  the  effectiveness  of  projects  because 
learning  gains  are  not  the  only 
conditions  affecting  these  factors. 

Discussion:  Program  experience  over 
the  life  of  the  National  Workplace 
Literacy  Program  indicates  that  a  third- 
party  evaluation  enhances  the  quality  of 
a  project  without  being  expensive, 
burdensome,  or  too  costly.  The 
Secretary  agrees  with  the  comment  that 
multiple  conditions,  including  learning 
gains,  may  contribute  to  measured 
improvements  in  job  productivity  and 
performance.  This  comment  supports 
the  need  for  a  rigorous  evaluation 
design  that  includes,  insofar  as  possible, 
controls  for  other  variables  that  may 
also  contribute  to  the  improvements 
measured.  Evaluations  of  this  rigor 
require  highly  trained  research  and 
evaluation  personnel  who  cannot 
always  be  found  among  staff  persons 
employed  within  funded  projects. 

Changes:  None. 
Start-up  Period  (§  472.32(b)) 

Comments:  Numerous  commenters 
supported  lengthening  the  grant  period 
to  three  years  and  extending  the  start-up 
period.  However,  one  commenter 
questioned  the  necessity  of  a  six-month 
stait-up  period. 

Discussion:  The  heightened  emphasis 
on  demonstration  and  dissemination 
activities  requires  lengthening  the  grant 
period  to  three  years,  and,  as  necessary, 
lengthening  the  time  needed  to  establish 
a  project  before  services  are  provided  to 
adult  workers.  Althou^  §  472.32(b)(1) 
permits  applicants  to  take  up  to  a  six- 
month  start-up  period,  §  472.32(b)(2) 
requires  applicants  to  "minimize  the 
start-up  period,  if  any.  proposed  for 
their  projects." 

Changes:  None. 
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Continuai  on  of  a  Project  After  a  Partner 
Withdraw -,(§472.34) 

Comme.  its:  One  commenter  suggested 
that  the  re  julations  specifically  apply  to 
business  i  artners.  Another  commenter 
thought  ti  B  regulations  favored  projects 
with  mora  than  two  partners,  and 
requested  greater  flexibility  in  the 
renegotiation  of  the  scope  of  work  of  a 
grant.  A  commenter  suggested  that  a 
project  be  allowed  to  continue  despite 
the  withdiawal  of  a  partner,  even  if  the 
conditions  of  §  472.34  are  not  satisfied. 
One  comn  lenter  inquired  whether  all,  or 
only  one,  i  >f  the  conditions  outlined  in 
§  472.34  n  ust  be  met  by  withdrawing 
partners. 

Discuss,  on:  Although  each 
partnershi  p  is  required  to  designate  one 
partner  as  its  applicant  and  grantee,  an 
award  is  n  lade  on  the  basis  of  the 
partnershi }  agreement  that  is  signed  by 
all  membfi  rs  of  the  partnership  and  that 
binds  the  >artners  to  every  statement 
and  assurance  made  in  the  application, 
in  addition  to  carrying  out  their 
respective  roles.  It  is  therefore 
reasonable  to  expect  that  the  approved 
scope  of  work  will  continue  to  be 
carried  out  if  a  partner  withdraws, 
regardless  lof  the  type  of  partner 
withdrawihg  or  the  number  of  partners 
in  the  original  partnership.  The 
regulation^  do  not  favor  projects  with 
more  than'two  partners.  Section 
472.34(b)(1)  allows  for  the  full 
substitution  of  a  partner  even  in  the  case 
of  a  two-p  trty  partnership  so  long  as  the 
partnershi  >  continues  to  meet  the 
requirement  in  §  472.2(b)  that  there  be  at 
le^st  one  elducation  partner  and  one 
business  or  labor  partner.  The  Secretary 
wishes  to  point  out  that  the  conditions 
in  §  472.34  are  to  be  met  by  the 
remaining  partners.  They  are  not 
conditions  to  be  met  by  the  withdrawing 
partners  as  suggested  by  the  commenter. 
Moreover,. all  of  the  conditions 
described  in  §  472.34  must  be  met 
before  the  Secretary  will  allow  a  project 
to  continue. 

Changes:  Section  472.34  has  been 
changed  to  clariiy  that  all  of  the 
conditions  described  in  this  section 
must  be  met  if  a  project  is  to  he  allowed 
to  continue  after  the  withdrawal  of  a 
partner. 

Union  am  Worker  Invohrement  (Part 
472) 

Comments:  Several  commenters 
thought  unions  should  be  involved  in 
the  devel^ment  and  implementation  of 
projects,  ^me  of  these  commenters 
recommended  requiring  a  written 
statement  indicating  consultation  with 
and  concu  Tence  by  the  union.  Others 
suggested  equiring  a  statement  from  the 
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union  that  it  either  agrees  to  full 
partnership  with  the  education  partner 
and  business  partner  or  it  acknowledges 
the  collaboration  between  the  education 
and  business  partner.  One  commenter 
suggested  that  points  be  awarded  to 
proposals  with  employer  and  union 
partnerships. 

One  commenter  suggested  that,  in  the 
absence  of  a  union,  workers  should  be 
involved  in  planning  the  project. 
Another  commenter  suggested  that 
points  be  awarded  to  applications — (1) 
with  effective  plans  to  involve  workers 
in  the  educational  provider's  decision- 
making process;  and  (2)  that  emphasize 
participatory  teaching  methods. 

Several  commenters  thought  that 
union  and  worker  involvement  would 
improve  the  recruitment,  interest,  and 
commitment  of  the  workforce,  and  help 
to  allay  fears  that  a  project  would  result 
in  the  loss  of  jobs  for  employees  failing 
to  demonstrate  learning  gains. 

Discussion:  Section  371(a)(1)  of  the 
Act  permits,  but  does  not  require,  a 
labor  organization  to  be  a  partner  in  an 
application  under  this  program.  This 
provision  is  reflected  in  §  472.2(a)  and 
(b).  As  indicated  in  §  472.2(c),  a  labor 
organization,  like  any  partner,  must 
participate  in  a  joint  application  for 
funding  and  sign  a  partnership 
agreement.  However,  the  Secretary  does 
not  believe  that  a  written  statement 
regarding  union  consultation  should  be 
required  of  partnerships  that  do  not 
include  a  labor  organization. 
Nevertheless,  the  Secretary  encourages 
all  partnerships  to  involve  workers  and, 
as  appropriate,  labor  organizations  in 
matters  related  to  the  project.  This 
arrangement  should  provide  a  number 
of  benefits,  including  allaying  any 
concerns  that  workers  may  have  about 
participating  in  a  project. 

Changes:  None. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 


require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  die  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  462 

Adult  education.  Business  and 
industry.  Labor  unions.  Reporting  and 
recordkeeping  requirements,  and 
Workplace  literacy. 

34  CFR  Part  472 

Adult  education.  Business  and 
industry,  Labor  unions.  Reporting  and 
recordkeeping  requirements,  and 
Workplace  literacy. 

Dated:  January  3, 1904. 
RichanI  W.  KOmj, 

Secivtary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.198  National  Workplace  Literacy 

Program.  Catalog  of  Federal  Domestic 

Assistance  NumlMr  has  not  been  assigned  for 

the  State-Administered  Woricplace  Literacy 

Program.) 

The  Secretary  amends  Parts  462  and 
472  of  Htle  34  of  the  Code  of  Federal 
Regulations  asiollows: 

PART  4a2^-«TATE-AOMINI8TEREO 
WORKPLACE  LITERACY  PROGRAM 

1.  The  authority  citation  fior  part  462 
continues  to  read  as  follows: 

AnlfaerMy:  20  U.S.C  1211a(b),  unlaw 
otherwise  noted. 

2.  Section  462.30  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


|4«2^   Whole  eligible  to  ^plytDS 
for  an  award? 


(c)  The  potnen  AtSl  mter  into  an 
agreement,  in  the  fbnn  of  a  single 
document  signed  by  all  partners, 
designating  one  member  of  the 
partnership  as  the  applicant  and  die 
subgrantee  or  contractor.  Tlie  agreement 
must  also  detail  the  role  esdi  partner 
plans  to  perform  andbind  wen.  partner 
to  every  ^tement  and  assurance  made 
in  the  application. 

(Approved  by  the  OfBce  of  Maaagmant  and 
Budget  under  control  number  ia30-0S21) 

3.  Section  462.32  it  taviiad  to  laad  m 
followR 


t462J2   Whtawlhelooli 
reQulraniantBr 

A  local  ptrtnerahip  applicatJMi. 
submitted  to  an  SEA  for  ruiuiing  under 
the  State-administered  WQriq>]aoa 
LiteraCT  Program,  must  contain— 

(a)  The  information  in  section 
371(a)(4)  of  the  Act;  and 

(b)  A  signed  partnership  agreement  as 
described  in  §  462.30(c). 

(Approved  by  the  Office  of  Managsment  and 

Budget  under  OMB  control  number  1830- 

0S21) 

(Authority:  20  U.S.C  1211(bX5)) 

PART  472— NATIONAL  WORKPLACE 
LITERACY  PROGRAM 

4.  The  authority  citation  for  Part  472 
continues  to  read  as  follows: 

Anthorily:  20  U.S.C  1211(a),  unless 
otherwise  noted. 

Subpart  B    [Ramovad  and  Ra^taadl 

5.  Part  472  is  amended  by  removing 
and  reserving  subpart  B. 

6.  Section  472.5  is  amended  by 
revising  paragraph  (a)  and  the  definition 
of  "Employment  and  training  agency" 
in  paragraph  (b)  and  by  adding  new 
definitions  of  "Project  director"  and 
"Small  business"  to  paragraph  (b)  in 
alphabetical  order  to  read  as  follows: 

%A72JS   WhatdadnitionaawiyT 

(a)  The  d^nitions  in  34  O^  460.4 
apply  to  this  part, 
fb)*  •  • 

Employment  and  training  agmcy 
includes  any  nonprofit  agency  that 
provides— as  a  substantia  portion  of  its 
activity— employment  and  training 
services,  either  directly  or  throu^ 
contract 


Project  director  means  the  parson 
with  day-to-day  operational 
responsibility  for  the  project 

•       •       •       •       • 

Small  business  means  a  business 
entity  that— 

(1)  Is  organized  for  profit  with  a  place 
of  business  located  in  the  United  States 
and  that  makea  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  or  use  of 
American  prodtxrts.  matasials,  or  labor, 
or  both:  and 

(2)  May  be  in  the  legal  form  of  an 
individual  propiietoiahip,  partnenhip. 
corporation,  joint  venture,  association, 
trust  or  a  cooperative,  except  that  if  the 
form  is  a  joint  Tentura,  there  can  be  no 
more  than  49  percent  partidpatfbn  by 
foreign  businasa  entitiai  in  tna  joint 
venturr.  and 

(3)  Maats  tba  raquinnnnts  found  in 
13  CFR  part  t2X  OBinariing  Standard 


Industrial  Classification  codes  and  siaa 
standards. 

I47Z20   I  Amended] 

7.  Section  472.20  is  amended  by 
removing  paragraph  (c). 

B.  Section  472.21  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

I472J1    Hew 


(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  10 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  472.22. 
•       •       •       •       • 

(e)  In  addition  to  the  points  to  be 
awarded  based  on  the  criteria  ib 
§  472.22,  the  Secretary  awards  five 
points  to  applications  from  partnerships 
that  include  as  a  partner  a  small 
business  that  has  signed  the  partnership 
agreement. 

9.  Section  472.22  is  amended  by 
removing  the  word  "and"  after  the 
semicolon  at  the  end  of  paragraph  (a)(3); 
removing  the  period  at  the  end  of 
paragraph  (a)(4).  and  adding,  in  its 
place, ";  and":  adding  a  new  paragraph 
(a)(5);  revising  paragraph  (b). 
introductory  text;  revising  paragraph 
(c)(1):  removing  the  word  "and"  after 
the  semicolon  at  the  end  of  paragraph 
(c)(3);  removing  the  period  at  the  end  of 
paragraph  (c)(4),  and  adding,  in  its 
place, ";  and";  adding  a  new  paragraph 
(c)(5);  revising  paragraph  (d), 
introductory  text;  removing  the  wind 
"and"  after  the  semicolon  at  die  end  of 
paragraph  (d)(2)(iii);  adding  the  word 
"and"  after  the  semicolon  at  the  end  of 
paragraph  (d)(2)(iv):  adding  a  new 
paragraph  (d)(2)(v):  revising  paragraph 
(e),  introductory  text,  revising  paragraph 
(e)(2)(i);  revising  paragraph  (f). 
introductory  text;  removing  the  word 
"and"  after  the  aemicolon  at  the  end  of 
paragraph  (f)(4);  removing  the  period  at 
the  end  of  paragraph  (f)(S),  and  adding, 
in  its  place,  ";  and";  adding  a  new 
paragraph  (f)(6)  and  a  "Note  to 
§  472.22(f)(6)"  following  the  paragraph: 
revising  paragraph  (g),  introductory  text; 
and  adding  a  new  paragraph  (h)  to  read 
as  follows: 


|47ft2t 


use7 

(a)  •  •  • 

(5)  FoGUMa  on  impravina 
perfonnanoa  in  )oba  or  )ob  mncdons  diat 
hawa a  braad  lapiaaaiitelluii  within  tiia 
Nation's  woikfbrcs  so  that  the  imducti 
can  ba  adapted  for  usa  by  similar 
workplaces  across  the  Nation. 
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(b)  Extent  of  need  for  the  project.  (10 
points)  *  •  • 

•  •        •       •       * 

(c)  •  •  • 

(1)  Develop  or  use  curriculum 
materials  for  adults  based  on  literacy 
skills  needed  in  the  workplace; 

•  •       •        •        • 

(5)  Provide,  and  document  for  others, 
a  program  of  training  for  staff  including, 
but  not  limited  to,  techniques  of 
curriculum  development  and  special 
methods  of  teaching  that  are  appropriate 
for  woikplace  environments. 

(d)  Plan  of  operation.  (15  points) 


(2)«  •  • 

(v)  A  realistic  time  table  for 
accomplishing  project  objectives; 

(e)  Applicant's  experience  and  quality 
of  key  personnel.  (8  points)  •  •  • 

•       •       •       •       • 

(2)  •  •  • 

(i)  The  quahfications.  in  relation  to 
project  requirements,  of  the  project 
director, 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  for  an 
independent  evaluation  of  the  project, 
including  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(6)  Will  yield  results  that  can  be 
simimarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel. 

Note  to  §  472.22(f)(6):  The  Program 
Effectiveness  Panel  (PEP)  is  a 
mechanism  the  Department  has 
developed  for  validating  the 
effectiveness  of  educational  programs 
developed  by  schools,  universities,  and 
other  agencies.  The  PEP  is  composed  of 
experts  in  the  evaluation  of  educational 
programs  and  in  other  areas  of 
education,  at  least  two-thirds  of  whom 
are  non-Federal  employees  who  are 
appointed  by  the  Secretary.  Regulations 
governing  the  PEP  are  codified  in  34 
CFR  parts  785-789.  Specific  criteria  for 
PEP  review  are  foimd  in  34  CFR  786.12 
or  787.12. 

(jg)  Budget  and  cost-effectiveness.  [7 
points)  •  •  * 

(h)  Demonstration.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant's 
plan,  during  the  grant  period,  to 
disseminate  the  results  of  the  project, 
including — 
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(1)  Dem  }nstrating  promising  practices 
used  by  tl  e  project  to  others  interested 
in  implen  enting  these  techniques; 

(2)  Con(  ucting  workshops  or 
delivering  papers  at  national 
conferences  or  professional  meetings; 
and 

(3)  Making  available  material  that  will 
help  othei  s  implement  promising 
practices  developed  in  the  project. 

(i)  Commitment.  (5  points)  The 
Secretary  reviews  each  application  to 
determine!  the  quality  of  the  applicant's 
plan  to  innitutionalize  learning  in  the 
workplac^  based  on  promising  practices 
demonstrated  in  the  project.  In  making 
this  determination,  the  Secretary 
considers4- 

(1)  The  general,  but  realistic,  forecast 
of  literacy  needs  of  members  of  the 
partnership  and  the  capacity  of  the 
partners; 

(2)  Acti  rities  that  will  increase, 
during  the  grant  period,  the  capacity  of 
partners  to  provide  a  coherent  program 
of  learning  in  the  workplace;  and 

(3)  Activities  that  will  lead  to  the 
continue^  provision  or  expansion  of 
work-based  literacy  services  built  on 
successful  outcomes  of  the  project.  For 
example,  jhe  partners  could — 

(A)  Integrate  workplace  literacy 
services  iito  the  long-term  planning  of 
partner  organizations; 

(B)  Crej  te  and  implement  policies  and 
practices  <  hat  encourage  worker 
participation  in  workplace  literacy  and 
other  education  and  training 
opportunities; 

(C)  Provide  training  that  will  enable 
partners  to  build  a  capacity  to  furnish 
necessaryjworkplace  literacy  services  in 
the  future^ 

P)  Establish  relationships  within  the 
partnership  or  with  other  entities  that 
will  continue  provision  of  necessary 
workplace  literacy  services  after  the 
project  ends;  or 

(E)  Plaa  after  the  project  has  ended, 
to  expand  services  to  other  locations, 
divisions,  or  suppliers  of  the  business  or 
industry  |  artners  or  labor  organizations. 

(Approved  Iby  the  OfSce  of  Management  and 
Budget  un4er  OMB  control  number  1830- 
0521) 

10.  Sections  472.30  and  472.31  are 
redesignated  as  §§  472.32  and  472.33, 
respectively. 

11.  A  new  §472.30  is  added  to  read 
as  follow^ 

1472^   What  are  tiM  reporting 
requiraineits? 

(a)  A  rejdpient  of  a  grant  or 
cooperative  agreement  under  this 
program  t  lall  submit  to  the  Secretary 
performai  ce  and  financial  reports. 
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(b)  These  reports  must  be  submitted  at 
times  required  by  the  Secretary  and  at 
least  semi-annually. 

(c)  These  reports  must  contain 
information  required  by  the  Secretary. 

(Authority:  20  U.S.C  1211(a)) 

12.  A  new  §472.31  and  "NOTE  to 
§  472.31"  are  added  to  read  as  follows: 

§472.31    WItat  are  the  evaluation 
requlremente? 

(a)  Each  recipient  of  a  grant  or 
cooperative  agreement  imder  this 
program  shall  provide  and  budget  for  an 
independent  evaluation  of  project 
activities. 

(b)  The  evaluation  must  be  both 
formative  and  simimative  in  nature. 

(c)  The  evaluation  must  be  based  on 
student  learning  gains  and  the  effects  on 
job  advancement,  job  performance 
(including,  for  example,  such  elements 
as  productivity,  safety,  and  attendance), 
and  project  and  product  spread  and 
transportability. 

(d)  A  proposed  project  evaluation 
design  for  the  entire  project  period, 
expanding  on  the  plans  outlined  in  the 
application  pursuant  to  §472.22(0,  must 
be  submitted  to  the  Secretary  for  review 
and  approval  prior  to  the  end  of  the  first 
year  of  the  project  period. 

(e)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel,  as  described  in  34  CFR  parts  785- 
789,  must  be  submitted  to  the  Secretary 
during  the  last  year  of  the  project 
period. 

(f)  If  a  grantee  cooperates  in  a  Federal 
evaluation  of  its  project,  the  Secretary 
may  determine  that  the  grantee  fully  or 
partially  meets  the  evaluation 
requirements  of  this  section  and  the 
reporting  requirements  in  §  472.30. 

(Approved  by  Office  of  Management  and 
Budget  under  OMB  control  number  1830- 
0522) 

(Authority:  20  U.S.C  1211(a)) 

Note  to  §  472.31:  As  used  in 
§  472.31(c)— 

"Spread"  means  the  degree  to 
which — 

(1)  Project  activities  and  results  are 
demonstrated  to  others; 

(2)  Technical  assistance  is  provided  to 
others  to  help  them  replicate  project 
activities  ana  results; 

(3)  Project  activities  and  results  are 
replicated  at  other  sites;  or 

(4)  Information  and  material  about  or 
resulting  from  the  project  are 
disseminated;  and 

"Transportability"  means  the  ease  by 
which  project  activities  and  results  may 
be  replicated  at  other  sites,  such  as 
through  the  development  and  use  of 
guides  or  manuals  that  provide  step-by- 
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step  directions  for  others  to  follow  in 
order  to  Initiate  similar  efforts  and 
reproduce  comparable  results. 

13.  Section  472.32,  as  redesignated,  is 
amended  by  revising  paragraphs  (b), 
(d)(1),  and  (e)  to  read  as  follows: 

§472.32   What  ottierrequirentents  must  tM 
met  under  this  program? 

•  •        •        •        • 

(b)(1)  The  project  period  may  include 
a  start-up  period,  not  to  exceed  six 
months,  during  which  the  project  is 
being  established  and  prior  to  the  time 
services  are  provided  to  adult  workers. 

(2)  Applicants  shall  minimize  the 
start-up  period,  if  any,  proposed  for 
their  projects. 

•  •        •        •        • 

(d)*  •  • 

(1)  100  percent  of  the  administrative 
costs  inciured  in  establishing  a  project 
during  the  start-up  period  described  in 
paragraph  (b)  of  this  section  by  an  SEA. 
LEA.  or  other  entity  described  in 


§  472.2(a),  that  receives  a  grant  imder 
this  part;  and 

•        •        •        •        • 

(e)  Each  recipient  of  an  award  imder 
this  program  shall  provide  for  a  project 
director. 

14..  A  new  §  472.34  is  added  to  read 
as  follows: 

§472.34    Under  what  drcumstances  may  a 
project  continue  If  a  partner  withdraws? 

(a)  A  project  may  continue  despite  the 
withdrawal  of  a  partner  that  is  unable  to 
perform  its  role  as  outlined  in  the  grant 
award  doctunent  if  all  of  the  following 
conditions  are  met: 

(1)  Written  approval  is  given  by  the 
Secretary. 

(2)  The  partnership  continues  to  meet 
the  requirements  in  §  472.2(b). 

(3)  "The  partnership  will  be  able  to 
complete  the  remainder  of  the  project. 

(4)  The  partner's  withdrawal  will  not 
cause  a  change  in  the  scope  or 
objectives  of  the  grant  or  cooperative 
agreement. 


(b)  In  determining  that  the  condition 
in  paragraph  (a)(4)  of  this  section  is 
satisfied,  the  Secretary  considers  such 
factors  as  whether — 

(1)  A  similar  new  partner  will  sign  the 
partnership  agreement  and  agree  to 
carry  out  the  role  of  the  withdrawing 
partner  as  described  in  the  grant 
agreement; 

(2)  One  or  more  of  the  remaining 
partners  will  agree  to  carry  out  the  role 
of  the  withdrawing  partner  as  described 
in  the  grant  agreement;  or 

(3)  One  or  more  of  the  remaining 
partners  will  expand  its  activities  as 
approved  under  the  grant  in  order  to 
compensate  for  the  activities  that  would 
have  been  carried  out  under  the  grant 
a^eement  by  the  partner  that  is 
withdrawing  without  a  change  in  the 
project's  scope  or  objectives. 

(Authority:  20  U.S.C  1211(a)) 
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CFR  CHECKUST 


TM* 


Stock  Number 


Price      Revision  DeM 


This  checidlst,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeldy.  It  is  arranged  in  the  order  of  CFR  titles,  tKock 

numbers,  prices,  and  revision  dates. 

An  asterisi<  (*)  precedes  each  entry  that  has  been  Issued  since  last 

weel(  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checidist  of  cunent  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $829 iX) 
domestic,  $207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (checit,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

Title  Stock  Number  Piice      RevWonDate 

1,  2  (2  Reserved) (869-019-00001-1) $15.00       Jon.  1,  1993 

3  (1992  Compiloiion 
and  Parts  100  and 
101) (869-019^)0002-0) 17.00      "Jan.  1,  1993 


4  (869-019-00003-8) 5.50  Jan.  1 

5  Parts: 

>-«99  (869-019-00004^ 21.00  Jan.  1 

700-1199 (869-019-00005-4) 17.00  Jan.  1 

1200-End,  6  (6 

Resen/ed) (869-019-00006-2) 21.00  Jan.  1 

7  Parts: 

0-26 (869-01W)0007-l) 20.00  Jan.  1 

27-45  (869-019-00008-9) 13.00  Jan.  1 

46-51  (869-019-00009-7) 20.00  Jon.  1 

52 - (869-019-00010-1) 28.00  Jan.  1 

53-209 (869-019-00011-9) 21.00  Jon.  1 

210-299 (869-019-00012-7) 30.00  Jan.  1 

300-399 (869-019-00013-5) 15.00  Jan.  1 

400-699 (869-019-00014-3) 17.00  Jon.  1 

700-899 (869-019-00015-1) 21.00  Jon.  1 

900-999 (869-019-00016-0) 33.00  Jan.  1 

1000-1059  (869-019-00017-8) 20«)  Jon.  1 

1060-1119  (869-019-00018-6) 13.00  Jan.  1 

1 120-1 199  (869^19-00019^) 1 1.00  Jon.  1 

1200-1499  (869-019-00020-8) 27.00  Jan.  1 

1500-1899  (869-01W)0021-6) 17.00  Jaa  1 

190O-1939 (869-019^^)0022^) 13.00  Jan.  1 

1940-1949  (869-019^)0023-2) 27.00  Jan.  1 

1950-1999  (869-019-00024-1) 32.00  Jan.  1 

2C00-£nd (869-019-00025-9) 12.00  Jan.  1 


8  (869^319-00026-7) 

9  Parts: 

1-199  (869-019-00027-5) 

200-£nd  (869-019-00028-3) 

10  Parts: 

0-50 (869^)19^O0029--1) 

51-199 (869-019-00030-5) 

200-399 (869-019-00031-3) 

400-499 (869-019-0003M) 

500-€nd  (869-019-00033-0) 


20.00       Jan.  1 


27J)0 
21.00 

29.00 
21.00 
15.00 
20.00 
33.00 


11  (869-019-00034-8) 13.00 

12  Parts: 
1-199  (869-019-00035-6) 11.00 


200-219 (86W)1 9-00036^) 

220-299 (869-019^00037-2) 

300-499 (869-019^X1038-1) 

500-599 (869-019-00039-9) 

60O-End  (869-019-O0040-2) 

13  (869-019-00041-1) 


15.00 
26.00 
21.00 
19A) 
28i)0 

28X0 


Jon.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jaa  1 

Jaa  I 


1993 

1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 

1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 

1993 


1-59  .*. (869-019-00042-9)  .. 

60-139 (869-019-0004J-7)  .. 

140-199 (869-019-00044-5) .. 

200-1199 (869-019-00045-3)  .. 

1200-End (869-019-00046-1) .. 

15  Parts: 

0-299  „ (869-019-00047-0)  .. 

300-799 (869-019-00048-8)  .. 

800-End  (869-019^X1049-6) .. 

16  Parts: 

0-149  (869-01«X)050^)) 7.00 

150^999 (869-019-00051-8) 17.00 

1000-End (869-019-00052-6) 24.00 


29.00 
26.00 
12.00 
22.00 
16.00 

14.00 
25.00 
19XX) 


17  Parts: 

1-199  (869-019-00054-2) 

200-239 (869-019-00055-1) 

240-€nd  (869-019-00056-9) 

18  Parts: 

1-149  (869-019-00057-7) 

150-279 (869-019-00058-5) 

280-399 (869-019-00059-3) 

400-End  — (669-019^XX)60-7) 

19  Parts: 

1-199  (869-019-00061-5) 

200-End  (869-019-00062-3) 

20  Parts: 

1-399  (869-019-00063-1) 

400-499 (869-019-00064-0) 

500-€nd  (869-019-00065-8) 


21  Parts: 

1-99 (669-019-00066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019-00068-2) 20.00 

200-299 (869-019-00069-1) 6.00 

300-499 (869-019-00070-4) 34.00 

500-599 (669-019-00071-2) 21.00 

600-799 (869-019-00072-1) 8.00 

800-1299 (869-019-00073-9) 22.00 

1300-€nd (869-019-00074-7) 12.00 

22  Parts: 

1-299  (869^19-00075-5) 30.00 

300-End (869-019-O0076-3) 22.00 

23  (869-019-00077-1)  ... 


Jan.  1 
Jan.  1 
Jaa  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jaal 

Jan,  1 
Jan.  1 
Jan.  I 

Apr  1 
June  1 
June  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

21.00       Apr.  1 


18.00 
23.00 
30.00 

16.00 
19.00 
15.00 
10.00 

35.00 
11.00 

19.00 
31.00 
30.00 


24  Parts: 

0-199  (869-019-00078-0) 38.00 

200^99 (869-019-00079-6) 36.00 

500-699 (669-019-00080-1) 17.00 

700-1699 (869-0 19-0008 1-0) 39.00 

1700-End (669-019-00082-8) 15.00 


25  (869-019-00083-6) 


31.00 


26  Parts: 

§§1.0-1-1.60  (669-019-00084-4) 21.00 

§§1.61-1.169 (669-019-00085-2) 37.00 

§§  1.17O-1.300 (869-019-00086-1) 23.00 

§§  1.301-1400 (669-019-00067-9) 21.00 

§§  1.401-1440 (669-019-00088-7) 31.00 

§§1441-1.500  (869-019-00089-5)  23.00 

§§  1.501-lM) (869-019-00090-9) 20.00 

§§  1.641-1.850 (669-019-00091-7) 24.00 

§§  1.851-1.907 (669-019-00092-5) 27.00 

§§1.908-1.1000 (669-019-00093-3) 26.00 

§§  1.1001-1.1400  (669-019-00094-1) 22.00 

§§1.1401-End  (669-019-00095-0) 31.00 

2-29 -..  (869-019-00096-8) 23.M 

30-39  - (869-019-00097-6) 16.00 

40^9  (669-019-00098-4) 13.00 

50-299 - - (869-019^)0099-2) MOO 

300^99 (869-01 7-00100-0) 23«) 

500-599 (869-01WX)101-e) 6iX) 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
-Apr.  1 


1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 
1993 

1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 

1993 


1993 
1993 
1993 
1993 
1993 

1993 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1990 
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TM* 


Stock  Nufntef 


27.00 
21.00 


MtKnd  (869-019-00102-6) 8.00 

27  Parts: 

1-W  (869-019-0010>4) 37.00 

200-EfXl (869-019^104-2) 11.00 

28  Ptrt»: 

1-42  (869-019^)0105-1) 

43-«nd (869-019-00106-« 

29Pwts: 

0-99 

10(M99 

500-899 .„.. 

900-1899 

1900-1910  (§§  1901.1  to 

1910.999) 

1910  (§§1910.1000  to 

end) 

1911-1925  

1926 

1927-€nd 


(869-019-00107-7) 21.00 

(869-019^)010W) 9.50 

(869-019-00109^3) 36.00 

(869-019-00110-7) 17.00 

(869-019^111-5) 31.00 

(869-019-001 12-3) 21.00 

(869-019-00113-1) 22.00 

(869417-00112-1) 14.00 

(869-017-00113-9) 30.00 


30  Parts: 

1-199  (86W)lW)0116-6) 

200-699 (869-019M)0117-4) 

700-End  (869-01*-00118-2) 


27.00 
20.00 
27.00 


31  Parts: 

0-199 (869-019-00119-1) 18.00 

200-€ncl  (86W)19-00120-4) 29.00 

32  Parts: 

1-39,  VoJ.  I 1 5.00 

1-39.  VoJ.  II 19.00 

1-39,  Vol.  Ul 18.00 


1-190  (869^)19-00121-2) 

191-399 „ (869-019-00122-1) 

400-629 (869-019^)0123-9) 

630-699 (869-019^)0124-7) 

700-799 (869-019^)0125-6) 

800-End  (869-019^126-3) 

33Parta: 

1-124 (869^)19-00127-1) 

125-199 (86W)19<0128-0) 

200-€nd  (869-019-O0129-8) 

34  Parts: 

1-299  (869-019^130-1) , 

300-399 (869-019^)0131-0) , 

400-€nd  (869-019^)0132-8) , 

35 (869-O19-00133-6)  , 

36  Parts: 

1-199 (869-019^)0134^)  . 

200-End  (869KJ19-00135-2) . 


30.00 
36.00 
26.00 
14.00 
21.00 
22.W 

20.00 
25.00 
24.00 

27.00 
20.00 
37.00 

12.00 

16.00 
35.00 

20.00 


37 (869-019-00136-1) .. 

38  Parts: 

0-17 (869-019-00137-9) 31.00 

18-€nd (869-019-00138-7) 30.00 

39 (869-01  W3013«) 17.00 

40  Parts: 

1-51  (869-017-0013frM) 31.00 

52  (869-017-00139^2) 33.00 

•5W9 (869-019-00142-5) 1 1.00 

16.00 
17.00 
33.00 
34.00 
21.00 
17.00 
36.00 
15.00 
26.00 
26.00 
23.00 
25.00 


61-80 (869^)17-00141-4) 

81-85  (869-017-00142-2) 

8*^  (869-017-00143-1) 

10O-149 (869-017-00144-9) 

150-189 (869-017-00145-7) 

190-259 (869-019-00149^2) 

260-299 (869-017-00147-3) 

300-399 (869-017-00148-1) 

400-424 (869-01 7-00149H)) 

425-699 (869-017-0015O-3) 

70O-789 (869-017-00151-1) 

790-£nd  (869-017-00152-0) 


HivtolonDat* 
^pr.  1, 1993 

\pr.  1.  1993 
» \pf.  1, 1991 

July  1. 1993 
July  1, 1993 

July  1, 1993 
July  1, 1993 
July  1. 1993 
July  1,  1993 

luly  1. 1993 

July  1, 1993 
July  1,  1993 
luly  1,1992 
luly  1. 1992 

luly  1. 1993 
luly  1,  1993 
miy  1, 1993 

yty  1, 1993 
uly  1,  1993 


^ly  1, 1984 
^ly  1,  1984 
kjly  1,  1984 
Wy  1,  1993 
uly  1.  1993 
uly  1.  1993 
uly  1,  1991 
uly  1.  1993 
uly  1, 1993 

uly  1. 1993 
uly  1,  1993 
uly  1.  1993 

.  uly  1,  1993 

uly  1,  1993 

,  uly  1,1993 

,  uly  1, 1993 

uly  1,  1993 
uly  1. 1993 

uly  1. 1993 

.  uly  1. 1993 
uly  1. 1993 

.  uly  1, 1993 

.  uly  1.  1992 
.  uly  1, 1992 
.  uly  1,  1993 
,  uly  1,  1992 
,uly  1,  1992 
.  uly  1,  1992 
.uly  1.1992 
.  uly  1.  1992 
uly  1,  1993 
uly  1.1992 
■  uly  1.1992 
.uly  1,1992 
.uly  1,1992 
.Jjy  1.1992 
.jly  1,1992 


THta 


Stock  Number 


Prlc«      RavWonDats 


41  Chaptars: 

1. 1-1  to  1-10 13.00 

1. 1-1 1  to  Appendo,  2  (2  Reseived) 13.00 


3-6 

7 

8 

9 

10-17 


14.00 

6.00 

4.50 

13.00 

9.50 


18.  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II.  Ports  fr-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100 13.00 

1-100  (86W)19^)0156-5) 10.00 

101 (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 1 1.00 

201-End  (869-01940159^)) 12.00 

42  Parta: 

1-399 (869-017-00157-1)  .. 

400-429 (869-017-00158-9)  .. 

430-End  (869-017-00159-7) .. 


23.00 
23.00 
31.00 
43  Parts: 

1-999  (869-017-00160-1) 22.00 

1000-3999 (869-017-00161-9) 30.00 

4000-End (869-017-O0162-7) 13.00 

44 (869-017-00163-5) 26.00 

45  Parte: 

1-199  (869417-00164-3)  .. 

200^99 (869-017-00165-1)  .. 

•500-1199 (86W)19-O0169^7)  .. 

1200-End (869-017-00167-8) .. 


20.00 
14.00 
30.00 
20.00 

46  Parts: 

1-40 (869-017-00168-6) 17.00 

41-69  :...„ (869-017-00169^) 16.00 

•70-89 (869-019-00173-5) 6.50 

14.00 
12.00 
14.00 
17.00 
22.00 
14.00 

22.00 
22.00 
14.00 
21.00 
24.00 


90-139 (869-017-00171-6) 

140-155 (869-01 7-001 7W) 

156-165 (869-017-00173-2) 

166-199 (869-01 7-001 7*-1) 

200-499 (869-017-0017^^ 

500-€nd  (869-017-00176-7) 

47  Parta: 

0-19 (869-017-00177-5) 

20-39  (869-017-00178-3) 

•40-69 (869-01W)018M) 

70-79  , (869-017-00180-5) 

80-End (869-017-00181-3) 


48  Chaptera: 

1  (Ports  1-51) (869-017-00182-1) 34.00 

1  (Ports  52-99)  (869-017-00183-0) 22.00 

2  (Ports  201-251) (869-017-00184-8) 15.00 

2  (Ports  252-299) (869-017-00185-6) 12.00 

3-6 (869417-00186-4) 22.00 

7-14 (869417-00187-2) 30.00 

15-28  ..(869417-00188-1) 26.00 

29-€nd (869417-00189-9) 16.00 

49  Parts: 

1-99 (869417-00190-2) .. 

100-177 (869417-00191-1)  .. 

178-199 ....(869417-00192-9)  .. 

200-399 .....(869417-00193-7) .. 

400-999 (869417-00194-5) .. 

1000-1199 (869417-00195-3) .. 

1200-End (869417-00196-1) .. 


50  Parta: 

1-199 (869417-00197-0) 

200-599 (869417-00198-8) 

600-End  (869417-00199-6) 

CFR  Index  and  Findings 
Aids (869419-00053-4) 


22.00 
27.00 
19.00 
27.00 
31.00 
19.00 
21.00 

23.00 
20.00 
20.00 

36.00 


3July  1 
JJuty  1 
sjuly  1 
3July1 
iJuly  1 
3July1 
sjuly  1 
JJulyl 
JJulyl 
sjulyl 
JJulyl 
Jutyl 
July  1 
«July  1 
Julyl 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
^Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


■1984 
1984 
1984 
1984 
1984 
19&4 
19&4 
1984 
1984 
1984 
1984 
1993 
1993 
1991 
1993 

1992 
1992 
1992 

1992 
1992 
1992 

1992 

1992 
1992 
1993 
1992 

1992 
1992 
1993 
1992 
1992 
1991 
1992 
1992 
1992 

1992 
1992 
1993 
1992 
1992 

1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 

1992 
1992 
1992 
1992 
1992 
1992 
1992 

1992 
1992 
1992 


Complete  1994  CFR  set 829.00 


Jon.  1.  1993 
1994 
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THi*  stock  Numbor  Pric*       Revision  Data 

Microficf)e  CFR  Edition: 

CofTiplele  set  (one-time  moling) 188.00  1991 

Complete  set  (one-time  moing) 188A)  1992 

Complete  set  (one-time  mailing) „ 223.00  1993 
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<  Because  Dlte  3  it  an  orvxxri  conpitotion,  ttw  votume  and  aH  previout  vohjmet 
should  be  retained  at  o  pemwnam  relerence  source. 

2The  July  I,  19es  edHion  of  32  CFS  Ports  1-189  contolnt  a  note  arty  lor 
Parts  1-39  Inclustve.  For  the  U  text  of  me  Defense  Acquisition  Regukitiont 
m  P9ts  )-39,  consult  the  ttvee  CFR  volurnet  istued  at  o(  JUy  I.  1964.  containing 
those  pats. 

ajhe  July  1,  19&S  edition  o(  41  CFB  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  fv4  text  of  procurement  regulalions 
In  Chapters  I  to  49,  consult  the  eleven  CFR  volumes  issued  at  of  July  I, 
1984  containing  those  chapters. 

*No  omerKlmer^lt  to  this  volume  were  promutgated  dumg  the  period  Apr. 
I,  1990  to  Mar.  31,  1993.  The  CF«  volume  ktued  Aprl  1,  1990.  should  be 
retained. 

*No  anwrxjmentt  to  this  volume  were  promulgated  dunng  the  period  Apr. 
I,  1991  to  Mar.  31,  1993.  The  CFR  volume  Issued  Aprl  1,  1991,  sMuid  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  JUy 
1, 1991  to  June  30,  1993.  The  CFR  volume  Issued  Juty  1,  1991.  shotidberetaned. 

'Mo  amendments  to  this  volume  were  promutgated  during  the  period  October 
1,  1991  to  September  30,  1992.  The  CFR  volume  issued  October  1,  1991,  shoiM 
be  retained. 
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Order  Now! 

The  United  States 
Government  Manual 
1993/94 

As  the  official  handbook  of  the  Federal 
the  Manual  is  the  best  source  of  informat 
activities,  functions,  organization,  and 
of  the  agencies  of  the  legislative,  judicial, 
branches.  It  also  includes  information  on 
agencies  and  international  organizations 
United  States  participates. 

Particularly  helpful  for  those  interested 
and  who  to  see  about  a  subject  of  particu 
each  agency's  "Sources  of  Information" 
provides  addresses  and  telephone  number 
obtaining  specifics  on  consumer  activities, 
grants,  employment,  publications  and  filmi 
other  areas  of  citizen  interest.  The  Manual 
comprehensive  name  and  agency/subject 

Of  significant  historical  interest  is 
which  lists  the  agencies  and  functions  of 
Government  abolished,  transferred,  or 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office 
Register,  National  Archives  and  Records 
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$30.00  per  copy 


OftJer  Processing  Code: 

"^6395 


I    I  YES,  please  send  me 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ . 


.copic! 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


the  Federal 
nistration. 


The  United  States 
Government  Manual 


1993/94  i 


Superintendent  of  I  >ocuments  Publications  Order  Form 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2250 
of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053  3 

*rice  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  choose  method  of  payment: 

G  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    fTI  -  D 


(Please  ty  w  or  print) 


□  visa  □  MasterCard  Account 

Ml  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Rev  9.M3I 


(Authorizing  signature) 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  volumn  containing  the  public  metMgn 
and  •talemcnit.  newt  confercncet.  and  other 
■elected  papen  reicaaed  by  the  White  Houae. 

Volumea  for  the  following  years  are  available:  other 
volumes  not  listed  arc  out  of  print. 

Ronald  Reagan  Geocga  Bush 

iaa3  iggg 

(Book  I) .$3140         (Book  I) 

'•^"» *«*       Sen) 

(Book  I) $»m       im 

jj^  (Book  I) Mun 

(Book  II) 4MM  iggg 

llgg  (Bookn) HLM 

(Book  I) J34M  j^^ 

19*5  (Book  I) .$41.00 

(Book  11) 4M40 

1991 

*•■•  (Book  II) 4MJW 

(Book  I) «7M 

1992 

(ZL  ID mm       "^"^  '> ^^-^ 

vm 

(Book  I) Jgxxm 

1M7 

(Book  11) 435J0 

1908 

(Book  I) .$39.00 

(Book  n) $90410 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  13230-7954 


(Rav.  7/93) 
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Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handtxx)k  is  designed  to  help  Fede^ai 
agencies  prepare  docun>ents  tor 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
developntent  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publlcatfon  Order  Form 

VITC  I  ^  ^"^^ 

A  C/Oy  please  send  me  the  foUowiqg  indkatid  puMicatioos:  T«  In  your  •rriw*  antf  lN^MMM-<atl)  CIS 


.  copies  of  DOCUMENT  DRAFTING 


S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  la  S- 


„  ^  Foreign  orlers  pieaae  add  an  addttioad  2S%. 

All  prices  ioclude  regular  domestic  postage  and  handliog  and  are  sali}ect  to  rf«a*«np 


Pleaae  Type  or  Print 
2 


(Company  or  personal  name) 


(Additional  addiMs/attentioB  line) 


(Street  address) 


(Oty.  Stale.  ZIP  Code) 
1 L 


(DaytinM  phone  Inchidlag  are*  code) 


4.  Ma*  Ite  New  Orders.  Superintendent  of  Docuinents.   *0.  Bon  371954,  P«t»^irrgh.  M  152S0-79S4 


a.  Please  choose  metliod  of  payment: 
LJ  Clieck  payable  to  d>e  SupuiiuiduM  of  Docamcms 
D  GPO  Depoaii  Account       I    I    I    II    M    l-Fl 
Q  VBAorMiMCMtf  Accotwt 

ii  I  i  I  i  1  I  1  i  I  i  I  i  n  i-m 

HCnOt  caid  eipiraiioa  dale) 
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Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  refen^  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  appro^  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Ck}ngress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices.) 


Ordar  ProcaMlng  Coda: 

*  6216 


L    ^    J 


fci>i« 


CfMrye  your  ord^r. 
lb  fax  your  orders  (202)  512-2239 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  I  £S,  enter  my  subscription(s)  as  follows: 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Fnyment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


LJ  visa  or  MasterCard  Account 

1  1  1  1  M  1  1  1  1  1  1      III      1         1 

i     "  I    L^  .      _.               .                Thank  you  for 
_J 1     1  (Credit  card  expicition  date)                                _j    , 

■                    "^              '                your  order! 

(Purchase  Order  No.) 

YfS    NO 

May  we  make  your  name/addnss  available  to  other  mailers?  LJ   LJ 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittslmigh,  R\  15250-7954 
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Superintendent  of 


*6962 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27). $25.00 

Stock  Number  069-000-00030-4 

Vokjme  Hi  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Documents  PubUcatioiis  Older  Form 


i>^il' 


C/MfM  your  onfor. 
ff%Msy/ 

Please  l^pe  or  Print  (Fonn  is  aligned  fiar  typewrier  use.)  1^  fa  ynv  «rd(n  md  tmfdhu  <2«)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  can  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices,  International  customers  please  add  25%. 
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Slock  Nsmber 


021-«g-00001-9 


Title 


Catalog-Bestsel  ling  Government  Books 


(Compaigr  or  personal  name) 


(Please  type  a  prim) 


(Additional  address/attention  line) 


(Street  address) 


Price 
Each 


FREE 


Ibtal  fi>r  Publications 


Ibtat 
Price 


FREE 


Please  Choose  Method  of  Payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    M    I    I    I    !-["! 


(City,  Stale,  ZIP  Code) 

i L 


(Daytime  phone  including  area  code) 

Mafl  order  to: 

New  Orders,  SupcrlntendcBt  of  DocnmcDtt 

Fa  Box  371954,  Ptttsburgh,  M  1S259.79S4 


LJ  VISA  or  MasterCard  Account 

i    1    i    1    1    1    1         II 

1     1     II    II     II     1    II 

(Credit  card  expiration  date) 

ITuuik  you  for  your  order! 

(Signature) 
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applicability  and  legal  effect,  niost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  253  and  254 
RIN  Number  0584-AB67 

Definition  of  "Indian  Tribal  Household" 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  broadens 
the  current  regulatory  definition  of 
"Indian  tribal  household"  in  the  Food 
Distribution  Program  on  Indian 
Reser\'ations  (FDPIR)  and  the  Food 
Distribution  Program  for  Indian 
Households  in  Oklahoma  (FDPIHO). 
First,  this  change  mandates  that  all 
households  which  pass  the  program 
means  test,  reside  in  designated  areas 
near  a  reservation  where  an  Indian 
Tribal  Organization  (ITO)  or  State 
agency  provides  program  services,  and 
include  a  Njative  American  be  eligible  to 
participate  in  the  FDPIR,  regardless  of 
the  Native  American's  tribal  affiliation 
or  age.  Secondly,  it  also  makes  such 
households  which  lack  a  Native 
American  adult,  but  which  include 
Native  American  children,  eligible  to 
participate  in  the  FDPIHO.  Finally,  this 
rule  clarifies  that  all  households  which 
pass  the  program  means  test  and  live  on 
a  reservation  where  an  ITO  or  State 
agency  administers  the  FDPIR,  are 
eligible  to  receive  benefits  regardless  of 
whether  they  contain  a  Native 
American. 

DATES:  This  interim  rule  becomes 
effective  February  10, 1994.  Comments 
must  be  received  on  or  before  March  14, 
1994. 

ADDRESSES:  Comments  should  be  sent  to 
Philip  K.  Cohen,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 


room  502,  Alexandria,  Virginia  22302- 
1594,  telephone  (703)  305-2662. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  K.  Cohen,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
room  502,  Alexandria,  Virginia  22302- 
1594,  telephone  (703)  305-2662. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-12).  Ellen  Haas,  Assistant  Secretary 
for  Food  and  Consumer  Services,  has 
certified  that  this  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Since  this  rule  will  not  result  in 
significant  changes  in  participation  for 
the  Food  Distribution  Program  on 
Indian  Reservations  and  the  Food 
Distribution  Program  for  Indian 
Households  in  Oklahoma,  the  impact  on 
Indian  Tribal  Organizations  and  State 
agencies  which  participate  in  these 
programs  will  be  minimal. 

Executive  Order  12372 

The  programs  addressed  in  this  action 
are  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  10.550  and 
10.570  and  are  subject  to  the  provisions 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  state  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notice  published  June  24, 1983  (48  FR 
29114)). 

Paperwork  Reduction  Act 

This  interim  rulemaking  imposes  no 
new  reporting  or  recordkeeping 
provisions  that  are  subject  to  Office  of 
Management  and  Budget  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520). 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 


any  state  or  local  laws,  regulations,  or 
poUcies  which  conflict  with  its 
provisions  or  which  would  othervnse 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  section  of  the  preamble. 
Prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule  or  the  application 
of  the  provisions,  all  appUcable 
administrative  procedures  must  be 
exhausted.  This  includes  any 
administrative  procedures  provided  by 
state  or  local  governments.  For  disputes 
involving  procurements  by  State 
agencies  or  Indian  Tribal  Organizations, 
this  includes  any  administrative  appeal 
procedures  to  the  extent  required  by  7 
CFR  253.5(1),  7  CFR  254.3(a),  and  7  CFR 
part  3016. 

The  rule  published  on  October  20, 
1987  (52  FR  39158),  proposed  to 
authorize  ITOs  and  State  agencies  to 
serve  income-eligible  households 
residing  in  near  areas  which  contain  an 
Indian  tribal  member,  regardless  of  that 
person's  tribal  affiliation.  This  interim 
rule  will  mandate  that  all  such 
households  be  provided  program 
benefits  upon  application.  Because  the 
Department  believes  that  permitting 
ITOs  and  State  agencies  to  exclude  these 
Native  Americans  from  program 
participation  simply  because  they  do 
not  live  on  a  reservation  or  near  Oieir 
tribe's  reservation  is  inequitable  and 
counter  to  the  intent  of  FDPIR,  the 
Administrator  of  FNS  has  determined 
that  prior  notice  and  comment  on  this 
provision  of  this  rule  would  be 
unnecessary  and  contrary  to  public 
interest.  For  this  reason,  the 
Administrator  has  determined,  in 
accordance  with  5  U.S.C.  553(b)(3)(B), 
that  good  cause  exists  to  waive  the 
solicitation  of  public  comments  prior  to 
implementation.  However,  the 
Department  believes  this  rule  may  be 
improved  by  public  comment  based  on 
actual  operating  experience.  Therefore, 
comments  solicited  on  this  rule  must  be 
postmarked  or  submitted  on  or  before 
March  14, 1994.  All  comments  will  be 
analyzed,  and  any  appropriate  changes 
to  the  rule  will  be  incorporated  in  the 
subsequent  publication  of  a  final  rule. 

Backgrotind 

The  Food  Distribution  Program  on 
Indian  Reservations  (FDPIR)  was 
established  by  section  4(b)  of  the  Food 
Stamp  Act  of  1977,  as  amended  (7 
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U.S.C.  2013(b)).  as  an  alternative  to  food 
stamps  for  low-income  Native 
Americans  who,  because  they  live  on  or 
near  Indian  reservations  in  sparsely 
populated  areas,  may  not  have 
convenient  access  to  food  stamp 
certification  offices  or  authorized  food 
stamp  retailers.  However,  the  current 
regulatory  definition  of  "Indian  tribal 
household"  at  7  CFR  253.2(c)  and 
254.2(d)  renders  ineligible  certain 
categories  of  such  Native  Americans. 

The  first  category  is  comprised  of 
households  which  lack  a  Native 
American  adult,  but  which  include 
Native  American  children.  Although 
such  households  do  not  exist  in  large 
numbers,  they  reside  in  many  of  the 
areas  adjacent  to  reservations  (i.e.,  "near 
areas")  which  Indian  Tribal 
Organizations  or  State  agencies  have 
ohosen  to  serve.  Native  American 
children  may  be  part  of  a  household  that 
lacks  a  Native  American  adult  due,  for 
example,  to  death  of  a  parent  or  divorce. 
Also,  Native  American  children  may  be 
living  with  non-Native  American  foster 
or  adoptive  parents.  These  children  are 
not  necessarily  in  any  less  need  of  the 
program  than  children  living  with 
Native  American  adults  in  near  areas, 
who  may  participate.  The  definition  of 
"Indian  tribal  household"  in  the  FDPIR 
at  7  CFR  253.2(c)  requires  that  all 
households  residing  in  a  near  area  have 
an  adult  Indian  tribal  member  in  order 
to  participate.  The  definition  in  the 
FDPIHO  at  7  CFR  254.2(d)  also  requires 
that  all  households  have  an  adult  Indian 
member  in  order  to  participate.  Thus, 
Native  American  children  in  otherwise 
eligible  households  are  denied  access  to 
both  of  these  programs. 

The  second  category  excluded  from 
participating  applies  only  to  FDPIR: 
Native  American  households,  residing 
in  near  areas,  which  lack  a  member  of 
a  tribe  that  is  represented  by  the  ITO  or 
State  agency  administering  the  program 
on  the  adjacent  reservation.  The 
definition  of  "Indian  tribal  household" 
at  7  CFR  253.2(c)  excludes  such 
households,  in  effect,  due  to  the 
combination  of  their  tribal  affiliation 
and  where  they  reside.  They  could  be 
eligible  if  they  lived  on  the  reservation 
in  question,  or  on  or  near  the 
reservation  of  the  tribe  of  which  they  are 
a  member.  The  E>epartment  believes  that 
exclusion  of  these  Native  Americans 
from  program  participation  simply 
because  they  do  not  live  on  a 
reservation  or  near  their  tribe's 
reser\'ation,  is  inequitable  and  counter 
to  the  intent  of  FDPIR.  Their  Native 
American  identity  and  potential  need 
for  the  program  are  in  no  way 
diminished  by  their  current  residence. 
In  contrast.  Native  American  tribal 
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househo  ds  residing  in  any  program 
service  a:  ea  in  Oklahoma  may 
participa  e  in  FDPIHO  regardless  of 
their  trib  il  affiliation. 

In  §  25  t.2(e)  of  the  proposed  rule 
published  on  October  20, 1987  (52  FR 
39158),  t^e  Department  proposed  to 
amend  tlie  FDPIR  definition  of  "Indian 
tribal  household"  to  give  ITOs  and  State 
agencies  the  option  to  serve  a  household 
which  lacks  a  member  of  a  tribe  they 
represent  but  which  includes  a  member 
of  anotho'  recognized  Indian  tribe.  All 
16  comments  received  on  this  proposed 
change  supported  it.  During  its  1992 
annual  nieeting.  the  National 
Associat^an  of  Food  Distribution 
Programs  on  Indian  Reservations 
(NAFDPrt?)  also  supported  the  proposal. 
In  resolution  92-7,  NAFDPIR  supported 
the  broadening  of  the  current  definition 
of  "India  i  tribal  household"  to  include 
"any  hou  ^hold  in  which  at  least  one 
househol  i  member  is  recognized  as  an 
Indian."  NAFDPIR  believes  that  all 
Native  Ainericans  in  near  areas  should 
be  eligible  to  participate  regardless  of 
their  tribil  affiliation  as  has  always  been 
the  case  ih  FDPIHO  service  areas.  The 
language  In  the  proposed  rule 
addressing  this  issue  is  therefore 
implemeated  in  this  interim  rule  with 
two  clarifications. 

First,  tie  definition  of  "Indian  tribal 
householji"  in  §  253.2(c)  is  revised  by 
changing  "recognized  by  the 
appropriate  ITO  as  a  tribal  member"  to 
"recognia  ed  as  a  tribal  member  by  any 
Indian  tri  le  as  defined  in  this  part." 
This  char  ge  in  definition  would  make 
those  hoi  seholds  containing  a  member 
of  an  "In<  ian  tribe"  as  defined  in 
Section  2  53. 2(d)  eligible  to  apply  for 
FDPIR  wi  thout  regard  to  whether  the 
person  is  a  member  of  a  tribe 
represent  id  by  the  ITO  or  State  agency 
administ(  ring  the  program  in  the  near 
area.  Thu  5,  based  on  the  definition  of 
"Indian  tj  ibe,"  any  household 
containin  5  a  person  belonging  to  any 
Indian  tri  »,  band,  or  other  organized 
Indian  gn  »up  on  a  reservation  which  is 
recognize  i  as  eligible  for  Federal 
programs  and  services  provided  to 
Indians,  ( r  which  holds  a  treaty  with  a 
State  gov  rnment,  would  be  eligible  to 
receive  F  )PIR  benefits  if  he/she  also 
meets  the  income  eligibility 
requiremi  nts.  This  same  amendment  is 
made  to  t  »e  definition  of  "Indian  tribal 
householi"  in  §  254.2(d)  of  the  FDPIHO 
regulatiorts.  However,  in  the  FDPIHO, 
income-e  igible  Native  American 
householi  Is  residing  in  any  program 
service  ar  }a  in  the  State  have  always 
been  pemitted  to  participate  regardless 
of  their  tr  bal  affiliation.  Therefore,  this 
amendme  nt  as  applied  to  FDPIHO 
constitute  5  a  clarification  only  and  not. 
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as  in  the  case  of  the  FDPIR,  a 
substantive  change  which  affects 
program  eligibility. 

Second.  §  253.6(b)(1)  is  changed  to 
clarify  that  all  households  which  pass 
the  program  means  test,  reside  in  near 
areas  and  include  a  Native  American 
must  be  allowed  to  participate  in  the 
FDPIR.  regardless  of  the  Native 
American's  specific  tribal  affiliation. 
Thus,  if  a  household  member  can  obtain 
documentation  from  his/her  tribe  of 
origin  that  he/she  is  recognized  as  a 
member  of  an  "Indian  tribe"  as  defined 
in  §  253.2(d),  the  ITO  or  State  agency 
administering  the  program  in  the  near 
area  must  accept  that  recognition  for 
pur}}oses  of  program  eligibility.  The  ITO 
or  State  agency  itself  has  no  discretion 
to  decide  which  tribes  it  will  recognize 
in  the  near  area.  It  should  be  pointed 
out  that  the  ITO  or  State  agency  also  has 
no  discretion  to  decide  issues  of  tribal 
membership  since  each  Indian  tribe  has 
always  been  responsible  for  defining  its 
own  members.  Thus,  for  eligibility 
purposes,  the  ITO  or  State  agency 
simply  makes  a  determination  as  to 
whether  or  not  an  applicant  household 
has  official  documentation  of 
membership  from  its  tribe  of  origin.  If 
the  tribe  of  origin  is  an  "Indian  tribe," 
as  defined  in  §  253.2(d),  the  ITO  or  State 
agency  must  serve  the  household  as 
long  as  it  meets  all  other  FDPIR 
eligibility  requirements. 

"The  October  20, 1987,  proposed  rule 
did  not  clearly  propose  to  mandate  that 
all  households  with  Indian  tribal 
members  be  eligible  for  program 
benefits  in  near  areas.  Rather,  its  thrust 
was  to  remove  a  regulatory  barrier  to 
participation  of  such  households.  Thus 
the  language  authorized  ITOs  and  State 
agencies  to  serve  such  households. 
Upon  further  consideration  of  the  issue, 
the  Department  has  concluded  that  ITOs 
or  State  agencies  themselves  should  not 
be  in  a  position  to  impose  barriers  to 
participation  based  on  the  tribal 
affiliation  of  a  member  of  a  household 
residing  in  a  near  area.  Therefore,  this 
interim  rule  mandates  that  such 
households  be  served  under  the 
program  if  they  are  determined  income- 
eligible,  rather  than  permitting  the 
administering  agency  to  serve  them  at 
its  discretion.  Given  the  shift  from 
allowing  such  households  to  be  served 
in  the  proposed  rule  to  mandating  that 
they  be  served,  the  Department  is 
publishing  this  rule  as  an  interim 
regulation  with  provision  for  public 
comment. 

Current  FDPIR  regulations  do  not 
clearly  state  that  non-Native  American 
households  living  on  the  reservation 
who  meet  the  program  means  test  are 
eligible  to  receive  program  benefits. 


although  this  has  always  been  the  policy 
under  which  FDPIR  has  operated  on  all 
participating  reservations.  While  the  . 
1987  proposed  rule  did  not  specifically 
address  this  issue,  this  interim  rule  does 
so  in  order  to  formalize  and  clarify  what 
has  always  been  household  eligibility 
policy  and  practice.  Therefore. 
§  253.6(b)(1)  is  revised  to  clarify  that  all 
households  living  on  the  reservation, 
and  meeting  the  program  means  test,  are 
eligible  to  receive  program  benefits. 
even  if  they  do  not  contain  a  Native 
American. 

The  1987  proposed  rule  did  not 
specifically  propose  to  remove  the 
FDPIR  requirement  that  households 
living  in  a  near  area  must  include  an 
adult  Native  American  in  order  to  be 
eligible  for  participation  in  FDPIR. 
However,  in  the  preamble,  the 
Department  indicated  that  this 
suggestion  had  been  made,  summarized 
the  reason  for  such  a  change,  and 
solicited  comments  to  determine  how 
extensive  this  problem  is  and  whether 
others  believe  that  a  change  in  the 
definition  is  necessary.  Nineteen  of  the 
20  comments  received  in  response  to 
this  solicitation  supported  removal  of 
the  requirement.  Accordingly,  the 
definition  of  "Indian  tribal  household" 
in  FDPIR  at  7  CFR  253.2(c)  in  the 
interim  rule  reads  as  follows:  "a 
household  in  which  at  least  one 
household  member  is  recognized  as  a 
tribal  member  by  any  Indian  tribe,  as 
defined  in  this  part."  This  same 
amendment  is  also  made  to  the 
definition  of  "Indian  tribal  household" 
at  7  CFR  254.2(d).  Since  the  requirement 
that  the  household  include  an  adult 
Native  American  in  order  to  be  eligible 
also  exists  in  FDPIHO,  the  change  will 
have  the  same  remedial  e^ect  in  this 
program. 

List  of  Subjects 

7  CFR  Part  253 

Administrative  practice  and 
procedure.  Food  assistance  programs. 
Grant  programs.  Social  programs, 
Indians,  Reporting  and  recordkeeping 
requirements,  Surplus  agricultural 
commodities. 

7  CFR  Part  254 

Administrative  practice  and 
procedure.  Food  assistance  programs. 
Grant  programs.  Social  programs. 
Indians.  Reporting  and  recordkeeping 
requirements,  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  parts  253  and  254 
are  amended  as  follows: 


PART  253-ADMINISTRATK)N  OF  THE 
FOOD  DISTRIBUTION  PROGRAM  FOR 
HOUSEHOLDS  ON  INDIAN 
RESERVATIONS 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  91  Stat.  958  (7  U.S.C.  2011- 
2027). 

2.  In  Section  253.2,  paragraph  (c)  is 
revised  to  read  as  follows: 

§253.2    Deflnltions. 


(c)  Indian  tribal  household  means  a 
household  in  which  at  least  one 
household  member  is  recognized  as  a 
tribal  member  by  any  Indian  tribe,  as 
defined  in  paragraph  (d)  of  this  section. 

3.  In  §  253.6.  the  first  sentence  of 
paragraph  (b)(1)  is  removed  and  four 
new  sentences  are  added  to  read  as 
follows: 

i  253.6    Eligibility  of  households. 

(b)*  •  •  (1)  All  households  residing 
on  a  reservation  on  which  the  FDPIR 
operates  shall  be  eligible  to  apply  for 
program  benefits  on  that  reservation 
regardless  of  whether  they  include  an 
Indian  member.  All  Indian  tribal 
households  as  defined  in  §  253.2(c)  of 
this  part  which  reside  in  near  areas 
established  under  §  253.4(d)  of  this  part 
shall  be  eligible  to  apply  for  program 
benefits.  The  ITO  or  State  agency  shall 
serve  all  income-eligible  applicant 
households  residing  on  reservations 
who  apply  for  benefits,  and  all  income- 
eligible  applicant  Indian  tribal 
households  residing  in  near  areas.  The 
ITO  or  State  agency  administering  the 
program  in  a  near  area  shall,  for 
purposes  of  determining  program 
eligibility,  accept  documentation  fivm  a 
household  member's  tribe  of  origin  as 
proof  of  tribal  membership.  *  *  * 


PART  254-ADMINISTRATION  OF  THE 
FOOD  DISTRIBUTION  PROGRAM  FOR 
INDIAN  HOUSEHOLDS  IN  OKLAHOMA 

1.  The  authority  citation  for  part  254 
continues  to  read  as  follows: 

Authority:  Pub.L.  97-98,  sec.  1338;  Pub.L. 
95-113. 

2.  In  §  254.2,  paragraph  (d)  is  revised 
to  read  as  follows: 

§254.2    Deflnittons. 


(d)  Indian  tribal  household  means  a 
household  in  which  at  least  one 
household  member  is  recognized  as  a 


tribal  member  by  any  Indian  tribe,  as 
defined  in  §  253.2(d)  of  this  title. 

Dated:  January  4, 1994. 
George  Braley, 

Acting  Administrator. 

IFR  Doc.  94-574  Filed  1-10-94;  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  906 

[Docket  No.  FV93-«0fr-2  FRl 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  In  Texas; 
Temporary  Relaxation  of  Minimum  Size 
Requirements  for  Texas  Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  finalizes  without 
change  an  interim  final  rule  that 
temporarily  relaxed  the  minimum  size 
requirements  for  certain  Texas 
grapefruit  for  the  entire  1993-94  season. 
The  Texas  Valley  Citrus  Committee 
(committee)  met  July  15. 1993,  and 
unanimously  recommended  this  action. 
This  rule  is  expected  to  help  the  Texas 
citrus  industry  successfully  market  the 
1993-94  season  grapefruit  crop. 
EFFECTIVE  DATE:  February  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456; 
telephone:  202-720-2431;  or  Belinda  G. 
Garza,  McAllen  Marketing  Field  Office, 
USDA/AMS,  1313  East  Hackberry, 
McAllen,  Texas  78501;  telephone:  210- 
682-2833. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
906,  as  amended  (7  CFR  part  906), 
regulating  the  handling  of  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas,  hereinafter 
referred  to  as  the  order.  This  order  is 
effiective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies. 
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unless  they  present  an  ineconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 
.  Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  15  citrus  handlers 
subject  to  regulation  under  the 
marketing  order  covering  oranges  and 
grapefruit  grown  in  Texas,  and  about 
750  producers  of  oranges  and  grapefruit 
in  Texas.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  committee,  which  administers 
the  order  locally,  meets  prior  to  and 
during  each  season  to  review  the 
handling  regulations  effective  on  a 
continuous  basis  for  each  citrus  fruit 
regulated  under  the  order.  Committee 
meetings  are  open  to  the  public,  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  reiiews  committee 
recommendations,  information 


submits  d  by  the  committee  and  other 
informal  ion.  to  determine  whether 
modifia  tion.  suspension,  or 
terminat  ion  of  the  handling  regulation  is 
needed. 

The  ir  terim  final  rule  was  issued  on 
October  18. 1993.  with  an  effective  date 
of  Octofa  )r  25. 1993.  and  published  in 
the  Fedc  ral  Register  (58  FR  54925. 
October  25. 1993).  The  interim  final  rule 
provide(  a  30-day  comment  period 
ending  ^  ovember  24, 1993,  and  no 
commen  ts  were  received. 

The  in  terim  final  rule  revised 
paragraph  (a)(4)  of  §  906.365  by 
temporalily  relaxing  the  minimiun  size 
requiren  ent  to  permit  shipment  of 
grapefru  t  measuring  at  least  3Vi8  inches 
in  diamc  ter  (pack  size  112)  for  the  entire 
1993-94  season  ending  July  31. 1994. 
provide<  such  grapefruit  grade  at  least 
U.S.  No.  1. 

This  n  laxation  is  expected  to  help  the 
Texas  dl  rus  industry  successfully 
market  i  s  1993-94  season  grapefruit 
crop  anc  have  a  positive  effect  on 
produce!  returns.  Permitting  shipment 
of  pack  size  112  grapefruit  grading  at 
least  U.&  No.  1  for  the  entire  1993-94 
season  will  enable  Texas  grapefruit 
handlerslto  meet  market  needs  and 
compete  )with  similar  sized  grapefruit 
expected  to  be  shipped  from  Florida. 
This  actipn  is  based  on  the  current  and 
prospective  crop  and  market  conditions 
for  Texas  grapefruit.  Fresh  Texas 
grapefruft  shipments  began  in  mid- 
September  this  season. 

The  interim  final  rule  also  removed 
paragraph  (c)  of  §  906.365.  That 
paragraph  set  forth  quality  requirements 
for  oranges  and  grapefruit  which  were 
in  effect  through  February  15. 1992. 
Thus,  the  provisions  in  that  paragraph 
were  obsplete. 

Texas  ^pefhiit  shipments  to  fi«sh 
markets  in  the  United  States.  Canada, 
and  Mexico  are  subject  to  handling 
requirements  effective  under  this  order. 
Exempt  from  such  handling 
requirements  are  shipments  made:  (l) 
Within  the  production  area  in  Texas;  (2) 
in  individually  addressed  gift  packages 
aggregatifig  not  more  than  500  pounds 
which  iit  not  for  resale;  (3)  under  the 
400  pound  minimum  quantity 
exemption  provision;  and  (4)  for  relief, 
charity,  and  home  use.  In  addition,  fruit 
shipped  io  approved  processors  located 
outside  df  the  production  area  may  be 
exempted  frx>m  the  handling 
requirements. 

This  fi^al  rule  refiects  the 
committee's  and  the  Department's 
appraisal  of  the  need  to  finalize  the 
relaxed  r  quirements  set  forth  in  the 
interim  f  lal  rule.  The  Department 
believes  I  lat  this  action  will  have  a 


beneficial  impact  on  producers  and 
handlers  because  it  will  permit  1993-^4 
season  grapefruit  shipments  consistent 
with  anticipated  crop  and  market     • 
conditions.  The  application  of  handling 
requirements  to  Texas  grapefruit  over 
the  years  has  been  beneficial  to  the 
Texas  citrus  industry  in  marketing  its 
crops. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  relaxation  set  forth  below 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  906  is  amended  as 
follows: 

PART  906-ORANQES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  906.365. 
which  was  published  in  the  Federal 
Register  at  58  FR  54925,  October  25, 
1993.  is  adopted  as  a  final  rule  without 
change. 

Dated:  January  5, 1994. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-606  Filed  t-1 0-94;  8:45  am) 

BlUJNOCOOe  M10-0I-P 


7  CFR  Part  906 

[DocicM  No.  FV93-006-3FR] 

Oranges  and  Grapefruit  Grown  in  tlie 
Lower  Rio  Grande  Valley  in  Texas; 
Revision  of  the  Handling  Requirements 
for  Oranges  and  Grapefruit 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTKM:  Final  rule. 


SUMMARY:  This  rule  finalizes  without 
change  an  interim  final  rule  which 
revised  the  handling  requirements  for 
Texas  oranges  and  grapefruit  to  require 
handlers  to  ensure  that  an  inspection 
certificate  accompanies  each  shipment 
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of  fruit  when  it  is  transported  by  motor 
vehicle,  and  that  such  inspection 
certificates  are  surrendered  upon 
leaving  the  production  area  when 
requested  by  Texas  Department  of 
Agriculture  (TDA)  road  guard  station 
personnel  designated  as  agents  of  the 
Texas  Valley  Citrus  Committee 
(committee).  This  revision  was  designed 
to  help  the  Texas  citrus  industry  ensure 
that  all  fresh  oranges  and  grapefruit  are 
inspected  prior  to  shipment  from  the 
production  area. 

EFFECTIVE  DATE:  February  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  Garza,  McAUen  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS.  USDA,.1313  East  Hackberry. 
McAllen.  Texas  78501.  telephone:  (210) 
682-2833;  or  Charles  L.  Rush.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  Room  2523-S,  Washington. 
DC  20090-6456,  telephone:  (202)  720- 
2431. 

SUPPLEMENTARY  INFORMATKM:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  906  (7  CFR 
Part  906)  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  the  order.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12788,  Civil  Justice 
Reform.  Thio  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 


equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  eauity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  In  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  15  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  750  orange  and 
grapefruit  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  §  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  committee  met  on  August  3. 
1993,  and  unanimously  recommended 
revising  paragraph  (a)(5)  of  §906.365  to 
require  handlers  to  ensure  that  an 
inspection  certificate  accompanies  each 
shipment  of  fruit  when  it  is  transported 
by  motor  vehicle,  and  that  such 
inspection  certificates  are  surrendered 
upon  leaving  the  production  area  when 
requested  by  Texas  Department  of 
Agriculture  (TDA)  road  guard  station 
personnel  designated  as  agents  of  the 
committee.  The  committee  meets  prior 
to  and  during  each  season  to  review  the 
handling  regulations  effective  on  a 
continuous  basis  for  fruit  regulated 
under  the  marketing  order.  Committee 
meetings  are  open  to  the  public,  and 
interested  persons  may  express  their 
views  at  these  meetings. 

The  committee  recommended  this 
action  after  discussions  with  TDA  road 
guard  station  personnel  on  the  subject  of 
operating  road  guard  stations  located  on 
the  major  roads  leading  out  of  the 
production  area  for  Texas  oranges  and 
grapefruit.  TDA  informed  the  committee 
that,  heretofore.  TDA  road  guard  station 
personnel  had  not  been  authorized  to 
require  handlers  to  surrender  a  copy  of 
their  inspection  certificates  to  them, 
when  checking  fruit  being  transported 


bom  the  production  area  to  determine  if 
it  had  been  inspected  and  certified  as 
meeting  order  requirements.  Requiring 
handlers  to  siurender  a  copy  of  their 
inspection  certificates  to  the  TDA  will 
enable  TDA  personnel  to  determine 
whether  the  fiuit  meets  order 
requirements,  thereby  helping  ensure 
compliance  with  order  provisions.  The 
Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
to  determine  whether  modification, 
suspension,  or  termination  of  the 
handling  regulation  is  needed. 

The  interim  final  rule  was  issued  on 
October  4, 1993,  with  an  effective  date 
of  October  8, 1993,  and  published  in  the 
Federal  Register  (58  FR  52400.  October 
8, 1993).  The  interim  final  rule  provided 
a  30-comment  period  ending  November 
8, 1993,  and  no  comments  were 
received. 

The  interim  final  rule  amended 
§906.365  by  adding  the  following 
sentence  at  the  end  of  paragraph  (a)(5). 
"No  handler  may  transport  by  motor 
vehicle  or  cause  the  transportation  of 
any  shipment  of  fruit  for  which  an 
inspection  certificate  is  required  unless 
each  such  shipment  is  accompanied  by 
a  copy  of  the  inspection  certificate 
applicable  thereto,  and  a  copy  of  such 
inspection  certificate  is  surrendered 
upon  request  to  Texas  Department  of 
Agriculture  Road  Guard  personnel  as 
.designated  by  the  committee." 

This  final  rule  reflects  the 
committee's  and  the  Department's 
appraisal  of  the  need  to  finalize  the 
revision  of  handling  requirements  set 
forth  in  the  interim  final  rule.  The 
Department's  view  is  that  this  action 
will  have  a  beneficial  impact  on 
producers  and  handlers,  since  it  will 
authorize  TDA  road  guard  station 
personnel  to  require  surrender  of 
inspection  certificates  upon  leaving  the 
production  area. 

Based  on  the  above  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  ofSttbiects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements. 
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For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows: 

PART  906>-ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  part  906,  which  was 
published  in  the  Federal  Register  at  58 
FR  54200,  October  8, 1993,  is  adopted 
as  a  final  rule  without  change. 

Dated:  January  5, 1994. 
'Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-605  Filed  1-10-94;  8:45  am] 
Biua«o  cooe  mo-n-* 

7  CFR  Part  959 

(Docket  No.  FV93-059-1IFR;  Amendment  1] 

South  Texas  Onions;  Increased 
Expenses  and  Establishment  of 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Amended  interim  final  rule 

with  request  for  comments. 

SUMMARY:  This  interim  final  rule 
amends  a  previous  interim  final  rule 
which  authorized  administrative 
expenses  for  the  South  Texas  Onion 
Committee  (Committee)  under  M.O.  No. 
959.  This  interim  final  rule  increases  the 
level  of  authorized  expenses  and 
establishes  an  increased  assessment  rate 
to  generate  funds  to  pay  those  expenses. 
Authorization  of  this  increased  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  August  1, 1993,  through 
July  31, 1994.  Comments  received  by 
February  10, 1994,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USJDA.  P.O.  Box  96456,  Room  2523-S, 
Washington.  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 
FO"  FURTHER  INFORMATION  CONTACT: 


Marthi  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Veget^le  Division.  AMS,  USDA.  P.O. 
Box  9d456.  Room  2523-S.  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  or  Belinda  G.  Garza.  McAllen 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  1313 
East  H^ckberry.  McAllen.  TX  78501. 
telephone  210-682-2833. 
SUPPLniENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  959.  both  as 
amen^Bd  (7  CFR  part  959).  regulating 
the  handling  of  onions  grown  in  South 
Texas.The  marketing  agreement  and 
order  me  effective  under  the 
Agriciatiu^l  Marketing  Agreement  Act 
of  193;,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
confer  nance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
market  ing  order  provisions  now  in 
effect,  South  Texas  onions  are  subject  to 
assessi  lents.  It  is  intended  that  the 
assessi  lent  rate  as  issued  herein  will  be 
applia  ble  to  all  assessable  onions 
handle  d  during  the  1993-94  fiscal 
period  which  began  August  1, 1993, 
and  en  is  July  31, 1994.  This  interim 
final  nile  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  Ihey  present  an  irreconcilable 
confliq  with  this  rule. 

The  Kct  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  toe  Secretary  a  petition  stating  that 
the  oroer,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  (V  to  be  exempted  therefrom.  Such 
handl^  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petitio^.  The  Act  provides  that  the 
districi  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  o  review  the  Secretary's  ruling 
on  the  >etition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursi  lant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
MarkeUng  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  mrpose  of  the  RFA  is  to  fit 
regulat  )ry  actions  to  the  scale  of 
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business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  47  producers 
of  South  Texas  onions  luider  this 
marketing  order,  and  approximately  34 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  onion  producers  and  handlers 
m^  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  Committee  are  producers  and 
handlers  of  South  Texas  onions.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  estabUshed 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$80,000  for  personnel,  office,  and 
compliance  expenses  were 
recommended  in  a  mail  vote  completed 
August  4. 1993.  The  assessment  rate  and 
funding  for  the  research  and  promotion 
projects  were  to  be  recommended  at  a 
later  Committee  meeting.  The 
Committee  administrative  expenses  of 
$80,000  were  published  in  the  Federal 
Register  as  an  interim  final  rule 
September  28. 1993  (58  FR  50509).  That 
interim  final  rule  added  §  959.234, 
authorizing  expenses  for  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  October 
28, 1993.  No  comments  were  filed. 

The  Committee  subsequently  met  on 
November  9. 1993.  and  unanimously 


recommended  increases  of  $2,500  for 
personnel  expenses  and  $125,000  for 
compliance  activities  in  the  recently 
approved  1993-94  budget.  The 
compliance  increase  will  provide  for 
funds  to  operate  road  guard  stations 
surrounding  the  production  area.  The 
Committee  also  unanimously 
recommended  $210,000  in  market 
development  activities  and  $105,600  in 
production  research.  These 
expenditures  represent  increases  over 
last  year's  budget  of  $65,000  for  market 
development  and  $11,412  for 
production  research.  Under  this 
amended  budget,  expense  items  for  the 
1993-94  fiscal  period  are  as  follows: 
$37,472  for  personnel,  $29,028  for  office 
expenses.  $141,000  for  compliance 
activities.  $210,000  for  market 
development,  and  $105,600  for 
production  research. 

The  initial  1994  budget,  published  on 
September  28, 1993,  did  not  establish  an 
assessment  rate.  Therefore,  the 
Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  50-pound  container  or 
equivalent  of  onions,  $0.03  more  than 
last  year's  assessment  rate.  This  rate, 
when  applied  to  anticipated  shipments 
of  approximately  5  million  50-pound 
containers  or  equivalents,  will  yield 
$500,000  in  assessment  income,  which, 
along  with  $23,100  from  the  reserve, 
will  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  as  of 
September  30. 1993.  were  $346,415. 
which  is  within  the  maximimi 
permitted  by  the  order  of  two  fiscal 
periods'  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effiective 
date  of  this  action  until  30  days  after 


publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
vyhich  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  began  on 
August  1, 1993.  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
onions  handled  during  the  fiscal  period: 
(3)  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting 
and  is  similar  to  that  taken  for  the  1992- 
93  fiscal  period;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  amended  as 
follows: 

PART  959-ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  959.234  is  revised  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S9S9.234    Expenses  and  sssessntent  rats. 

Expenses  of  $523,100  by  the  South 
Texas  Onion  Committee  are  authorized 
and  an  assessment  rate  of  $0.10  per  50- 
pound  container  or  equivalent  of  onions 
is  established  for  the  fiscal  period 
ending  July  31.  1994.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  January  5. 1994. 
Robert  C.  Keeney. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  94-607  Filed  1-10-94;  8:45  am| 
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7  CFR  Parts  966  and  984 

[Docket  Nos.  FV93-06»-2FIR,  FV93-984- 
1FIR] 

Expenses  and  A8sessn>ent  Rates  for 
Specified  Mar1(etJng  Orders  (Florida 
Tomatoes  and  California  Walnuts) 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Deputment)  is  adopting  as 
a  final  rule,  without  change,  the 


provisions  of  two  interim  final  rules  that 
authorized  expenditures  and  established 
assessment  rates  under  Marketing 
Orders  966  and  984  for  the  1993-94 
fiscal  period.  Authorization  of  these 
budgets  enables  the  Florida  Tomato 
Committee  and  the  Walnut  Marketing 
Board  (Committee  and  Board)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  programs. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  August  1.  1993.  through 
July  31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S.  Washington. 
IX:  20090-6456.  telephone  202-720- 
9918;  John  R  Toth  (M.O,  966). 
Southeast  Marketing  Field  Office.  Fruit 
and  Vegetable  Division.  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven,  FL 
33883-2276,  telephone  813-299-4770; 
or  Richard  P.  Van  Diest  (M.O.  984), 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS.  USDA. 
Suite  102B.  2202  Monterey  Street. 
Fresno,  California  93721.  telephone 
209-487-5901. 

SUPPt£MENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  125  and  Order  No.  966.  both  as 
amended  (7  CFR  part  966),  regulating 
the  handling  of  tomatoes  grown  in 
Florida;  and  Marketing  Agreement  and 
Order  No.  984,  both  as  amended  (7  CFR 
part  984),  regulating  the  handling  of 
walnuts  grown  in  California.  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12666. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  Florida 
tomatoes  and  California  walnuts  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rates  as  issued 
herein  will  be  applicable  to  all 
assessable  tomatoes  and  walnuts 
handled  during  the  1993-94  fiscal 
period,  which  began  August  1,  1993, 
and  ends  July  31, 1994.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confiict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  mustlw  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
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handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order,  is  not  in  accordance 
with  law  and  requesting  a  modification 
of  the  order  or  to  be  exempted 
therefrom.  A  handler  is  afforded  the 
opp>ortunity  for  a  hearing  on  the 
petition.  After  the  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS),  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentiaUy 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Florida  tomatoes  under 
Marketing  Order  966,  and 
approximately  50  handlers.  Also,  there 
are  approximately  5,000  producers  of 
California  walnuts  under  Marketing 
Order  984,  and  approximately  65 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
producers  and  handlers  covered  under 
these  orders  may  be  classified  as  small 
entities. 

The  budgets  of  expenses  for  the  1993- 
94  fiscal  period  were  prepared  by  the 
Committee  and  the  Board,  the  agencies 
responsible  for  local  administration  of 
their  respective  orders,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Florida  Tomato 
Committee  are  producers.  The  members 
of  the  California  Walnut  Board  are 
producers  and  handlers.  They  are 
familiar  with  the  Committee's  and 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  areas 
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and  ar  i  thus  in  a  position  to  formulate 
appro]  riate  budgets.  The  budgets  were 
formu,  ated  and  discussed  in  public 
meetir  gs.  Thus,  all  directly  affected 
person  s  have  had  an  opportunity  to 
partici  >ate  and  provide  input  into  these 
proces  ;es. 

The  recommended  assessment  rates 
were  c  srived  by  dividing  anticipated 
Comm  ttee  and  Board  expenses  by 
expect  ;d  respective  shipments  of 
Florid*  tomatoes  and  merchantable 
Cahfoinia  walnuts.  Because  these  rates 
will  h(  applied  to  actual  shipments  of 
tomatc  es  and  of  certified  merchantable 
walnu'  s,  the  assessment  rates  must  be 
establi  >hed  at  levels  that  will  provide 
sufficii  :nt  income  to  pay  the 
Comm  ttee's  and  Board's  exp>enses. 

The  ="lorida  Tomato  Committee  met 
Septer  iber  9, 1993,  and  unanimously 
recomi  nended  a  1993-94  budget  of 
$2,682  000,  which  is  $4,000  less  than 
the  pr«  vious  year.  Increases  in 
expem  itures,  which  include  $6,250  for 
office  1  ent,  $200  for  miscellaneous,  and 
$4,000  for  research  expense,  will  be 
offset  ty  decreases  of  $7,000  for  office 
salarie ;  and  $7,450  for  employees' 
retiren  ent  program.  Major  expense 
items  i  iclude  $276,000  for  office 
salarie ;,  $200,000  for  research  expense, 
and  $4000,000  for  education  and 
promotion  expense. 

The  Committee  also  unanimously 
recomdiended  an  assessment  rate  of 

|er  25-pound  container,  the  same 
^'ear.  This  rate,  when  applied  to 
ited  shipments  of  58,000,000  25- 
icontainers,  will  yield  $2,320,000 
in  ass^sment  income.  This,  along  with 
$20,00 )  in  interest  and  other  income 
and  $3 12,000  from  the  Committee's 
author  zed  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
Comm  ttee's  authorized  reserve  at  the 
beginn  ng  of  the  1993-94  fiscal  period 
were  $  1,349,348,  which  is  within  the 
maxim  urn  permitted  by  the  order  of  one 
fiscal  I  eriod's  expenses. 

The  rValnut  Marketing  Board  met 
Septen  ber  10, 1993,  and  unanimously 
recomi  lended  a  1993-94  budget  of 
$1,941  647,  $69,551  more  than  the 
previous  year.  Increases  include  $4,511 
for  adr  linistrative  salaries,  $171  for 
genera  insurance,  $200  for  audit, 
$7,649  for  group  life,  retirement,  and 
media  1  plan,  $835  for  office  salaries, 
$7,904  for  office  rent,  $6,000  for  office 
supplii  (s  and  miscellaneous,  $1,000  for 
teleph(  me  and  FAX,  $2,000  for 
equipr  lent  maintenance  and  warranties, 
$9,000Jfor  furniture,  fixtures,  and 
automobiles,  $7,450  for  production 
researt  h  director,  and  the  addition  of  a 
$43,00 )  acreage  survey  category.  These 
increai  es  will  be  partially  offset  by 
decrea  ;es  of  $300  for  social  security  and 
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hospital  insurance  taxes,  $5,000  for 
domestic  market  research  and 
development,  and  $14,869  for 
production  research.  Major  expenses 
include  $101,331  for  administrative 
salaries,  $40,771  for  office  salaries, 
$875,000  for  domestic  market  research 
and  development,  $490,488  for 
production  research,  $91,068  for 
production  research  director,  and 
$43,000  for  a  walnut  acreage  survey.  A 
reserve  for  contingencies  of  $50,000  is 
also  included  in  the  1993-94  budget. 

The  Board  also  unanimously 
recommended  an  assessment  rate  of 
$0,009  per  kemelweight  pound,  $0,001 
less  than  the  previous  year.  This  rate, 
when  applied  to  anticipated  shipments 
of  2.157,386  kemelweight  pounds  of 
merchantable  walnuts,  will  yield 
$1,941,647  in  assessment  income, 
which  will  be  adequate  to  cover 
budgeted  exp)enses.  Unexpended  funds 
may  be  used  temporarily  during  the  first 
five  months  of  the  subsequent  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within 
that  (}eriod. 

Interim  final  rules  were  published  in 
the  Federal  Register  in  October  27, 
1993,  for  7  CFR  part  966  (58  FR  57719); 
and  on  October  28, 1993.  for  7  CFR  Part 
984  (58  FR  57959).  Those  rules  added 
§  966.231  and  §  984.344  which 
authorized  expenses,  and  established 
assessment  rates  for  the  Committee  and 
Board.  Those  rules  provided  that 
interested  persons  could  file  comments 
through  November  26, 1993,  for  7  CFR 
part  966  and  through  November  29, 
1993,  for  7  CFR  part  984.  No  comments 
were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impad  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rulemaking  are  reasonable  and  likely  to 
be  incurred  and  that  such  expenses  and 
the  specified  assessment  rates  to  cover 
such  expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  5531  because  the  Committee  and 
Board  need  to  have  sufficient  funds  to 
pay  their  expenses  which  are  incurred 
on  a  continuous  basis.  The  1993-94 


fiscal  periods  for  the  programs  began  on 
August  1, 1993.  Hie  marketing  orders 
require  that  the  rates  of  assessment  for 
the  fiscal  p>eriods  apply  to  all  assessable 
tomatoes  and  walnuts  handled  during 
the  fiscal  periods.  In  addition,  handlers 
are  aware  of  these  actions  which  were 
recommended  by  the  Committee  and 
Board  at  public  meetings  and  published 
in  the  Federal  Register  as  interim  final 
rules. 

ListofSubiects 

7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

7  CFR  Part  984 

Marketing  agreements,  Nuts. 
Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  966  and  984  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 

E>arts  966  and  984  is  revised  to  read  as 
ollows: 

Authority:  7  U.S.C  601-674. 
Note:  These  sections  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

2.  Accordingly,  the  interim  rule 
adding  §966.231  which  was  published 
at  58  FR  57719  on  October  27. 1993.  is 
adopted  as  a  final  rule  without  change. 

PART  984— WALNUTS  GROWN  IN 
CALIFORNIA 

3.  Accordingly,  the  interim  rule 
adding  §984.344  which  was  published 
at  58  FR  57959  on  October  28, 1993.  is 
adopted  as  a  final  rule  without  change. 

Dated:  January  5, 1994. 
Robert  CKeeney,  ' 

Deputy  Director  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-604  Filed  1-10-94;  8:45  am] 
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Certain  Applications  and  Petitions  for 
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action:  Final  rule. 


SUIMMARY:  This  final  rule  streamlines 
evidence  rules  and  the  processes  by 
which  persons  may  apply  for  and 
receive  certain  immigration  documents 
and  benefits.  The  rule  is  necessary  to 
improve  service  to  the  public  and  to 
streamline  operations. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L  Aytes,  Director,  Service 
Center  Operations,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  room  4014,  Washington,  DC 
20536,  telephone  (202)  514-3156. 
SUPPlfMENTARY  MFORMATiON:  The 
Immigration  and  Naturalization  Service 
published  a  proposed  rule  on  December 
2, 1991  at  56  FR  61201  as  part  of  a 
comprehensive  initiative  to  simplify 
and  streamline  the  filing  and  processing 
of  applications  and  petitions  for 
immigration  benefits.  This  initiative  has 
already  led  to  a  number  of  steps  which 
have  begun  to  significantly  improve 
efficiency  and  the  quality  of  service 
provided  to  the  public. 

A  number  of  comments  were  received 
about  this  proposal.  Many  were 
prepared  by  a  working  group  of 
interested  organizations.  The  following 
sections  discuss  the  comments  and 
explain  the  revisions  adopted. 

Representation  by  Another  Person 

Several  commenters  opposed  the 
proposed  requirement  that  an  applicant 
or  petitioner  sing  Form  G-28,  Notice  of 
Entry  of  Appearance  as  Attorney  or 
Representative,  to  show  that  he  or  she 
authorized  the  representation.  For 
example,  one  commenter  argued  that  an 
attorney's  indication  that  he  or  she 
represents  someone  should  be  accepted 
as  "absolutely  definitive  evidence" 
since  submission  by  an  attorney  where 
not  so  authorized  would  be  a  violation 
of  his  or  her  ethical  and  legal 
obligations,  and  would  subject  him  or 
her  to  disciplinary  action  and  a 
malpractice  suit. 

However,  a  number  of  other 
commenters  within  the  industry 
supported  the  new  requirement.  Some 
pointed  out  that  the  form  is  not  only 
used  by  attorneys.  Others  noted  that 
requiring  the  signature  can  help  combat 
the  unauthorized  practice  of  law.  Still 
others  felt  that  the  signature  would 
address  potential  Privacy  Act  concerns. 

For  the  reasons  given  by  those 
supporting  the  new  requirement,  as  well 
a  those  enumerated  in  the  proposed 
rule,  this  proposal  has  been  retained.  An 
applicant  or  petitioner  must  sign  the 
Form  G-28  to  definitively  indicate  to 


the  Service  that  he  or  she  has  authorized 
the  person  to  represent  him  or  her  in  the 
proceeding.  The  person  submitting  the 
Form  G-28  must  oe  authorized  under  8 
CFR  part  292  to  represent  the  applicant 
or  petitioner.  Where  a  Form  G-28  is 
submitted  that  is  not  properly  signed, 
the  appUcation  or  petition  will  be 
processed  as  if  a  Form  G-28  had  not 
been  submitted. 

NotificatioD  Procedures 

Where  an  applicant  or  petitioner  has 
an  authorized  representative,  the 
Service  now  mails  two  copies  of  each 
written  notice.  One  goes  to  the  applicant 
or  petitioner,  and  the  other  goes  to  the 
authorized  representative.  'The  proposed 
rule  suggested  sending  only  one  notice 
in  such  a  case,  and  sending  it  to  the 
representative.  This  would  have  meant 
that  the  Service  would  communicate 
with  the  apphcant  or  petitioner  through 
his  or  her  authorized  representative  if 
he  or  she  had  one. 

The  commenters  pointed  to  past 
problems  in  representatives  receiving 
their  copy,  and  argued  that  separate 
notices  should  be  continued  as  a 
safeguard.  After  review,  the  Service  will 
therefore  continue  to  send  separate 
notices  to  the  applicant  or  petitioner 
and  his  or  her  authorized  representative. 

Several  commenters  also  asked  that 
the  Service  begin  sending  copies  of 
notices  to  anyone  assisting  an  applicant 
or  petitioner,  and  not  simply  to 
authorized  representatives.  However, 
while  the  Service  cannot  limit  or  control 
who  can  assist  others  in  filling  out  and 
filing  an  application  or  petition,  only  a 
person  who  meets  the  criteria  in  8  CFR 
parts  1  and  292  can  act  as  the  applicant 
or  petitioner's  authorized  representative 
and  submit  a  Form  G-28.  A  person  who 
does  not  meet  these  criteria  cannot 
represent  the  applicant  or  petitioner, 
and  cannot  be  notified  of  any  action 
taken  on  the  application  or  petition. 

Several  commenters  opposed  the 
proposed  modification  of  when  the 
Service  would  send  a  notice  by  certified 
mail.  After  review,  this  proposal  has 
been  withdrawn. 

Filing 

A  number  of  commenters  requested 
that  additional  filing  instructions  be 
included  on  forms  to  eliminate 
confusion  about  where  to  file.  Last  year 
the  Service  began  to  include  such 
specific  information  on  the  new 
generation  of  application  and  petition 
forms.  This  process  will  continue  as 
older  vereions  of  forms  are  replaced  or 
eliminated. 

Several  commenters  asked  that 
application  and  petition  forms  be 
published  for  public  comment  since  the 
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instructions  have  the  effiect  of 
regulation.  All  fonn  revisions  are 
carefully  reviewed  to  ensure  they  are 
consistent  with  regulations.  In  addition 
to  informally  circulating  significant 
changes  to  forms  for  comment,  the 
Service  intends  to  begin  to  publish  form 
revisions  as  required  and  as  deemed 
necessary  for  effective  communications. 
The  Service  is  committed  to  revising 
forms  on  a  more  frequent  basis  to  keep 
up  with  ever  changing  immigration  laws 
and  changes  in  procedures.  The  Service 
wants  to  assist  people  in  learning  about 
immigration  benefits  for  which  they 
may  be  eligible,  and  help  them 
understand  what  is  required  to  file  a 
complete  application.  This  will 
facilitate  quicker  processing  and 
minimize  the  delays  and  additional 
processing  costs  associated  with 
requests  for  more  information  or 
evidence. 

As  suggested  by  many  commenters, 
language  has  been  added  to  clarify  that 
a  child  can  file  an  application  or 
petition  for  himself  or  herself,  in 
addition  to  allowing  a  parent  or  legal 
guardian  to  file.  Other  commenters 
suggested  that  anyone  be  allowed  to  file 
such  a  petition,  pointing  to  8  CFR 
101.6(b)(1),  which  permits  such  a  broad 
group  of  persons  to  file  [)etitions  for 
juveniles  dependent  on  a  juvenile  court 
in  the  United  States.  However,  except 
for  these  unique  circumstances,  there  is 
no  valid  reason  to  allow  a  person  who 
has  no  legal  authority  over  a  child  to 
assume  the  right  to  act  in  the  child's 
behalf  before  the  Service.  Therefore,  this 
suggestion  has  not  been  adopted. 

lihe  proposal  to  allow  the  filing  of 
photocopies  of  docxmients  with 
applications  and  petitions  instead  of 
originals  was  universally  applauded  as 
a  significant  step  in  streamlining  filing 
procedures.  However,  one  commehter 
asked  whether  each  copy  would  need  to 
be  certified  that  it  is  exact  and 
unahered. 

Evidence  submitted  in  the  context  of 
an  application  or  petition  is  part  of  that 
application  or  petition.  See  8  CFR  270.1. 
By  signing  the  application  or  petition 
form,  the  person  certifies  under  penalty 
of  perjury  that  the  appUcation  or 
petition,  and  all  evidence  submitted 
with  it,  is  true  and  correct.  The  rule  has 
been  clarified  to  indicate  that  a  separate 
certification  for  each  copy  is  not 
necessary. 

Several  commenters  asked  that  the 
rule  be  revised  so  that  in  cases  where  an 
applicant  or  petitioner  submits  an 
original  when  he  or  she  could  have 
submitted  a  copy,  the  Service  would  be 
required  to  make  the  copy  and  return 
the  original. 
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The  Service  recognizes  that  people 
need  to  retain  original  documents  for 
their  reoords.  This  was  one  of  the 
primary^  reasons  why  the  Service  made 
the  decision  to  accept  photocopies. 
However,  the  Service  processes  over  4 
million  applications  and  petitions  each 
year.  In  pases  where  a  person  chooses  to 
submit  ariginals  instead  of  copies,  the 
Servicers  not  in  a  position  to  make  the 
copies  ff)r  him  or  her  so  the  originals 
can  be  returned. 

The  proposed  rule  provided  that 
where  tie  Service  determines  a  need  to 
review  ttie  original  of  a  document,  the 
applicant  or  petitioner  would  have  30 
days  to  $ubmit  the  original  document. 
Several  commenters  suggested  that  30 
days  do  (s  not  allow  enough  time,  since 
people  1  light  not  have  the  document 
and  W01  ild  have  to  get  one  from  the 
issuing  authority.  They  suggested  a  60 
or  90-daw  period  instead. 

The  i(  ea  of  allowing  copies  was 
propose  j  so  applicants  and  petitioners 
can  file  i  copy  and  keep  the  original, 
not  so  t$ey  can  file  a  copy  because  they 
don't  hive  an  original.  By  filing  a  copy 
as  part  of  their  application  or  petition, 
they  ara  attesting  that  the  copy  is  true 
and  coriect.  This  would  be  problematic 
if  they  qo  not  have  an  original. 
Howev^,  to  minimize  confusion  and  to 
standardize  the  various  response 
periods  provided  in  this  rule,  the  final 
rjle  pro  vides  12  weeks,  without 
extensii  n,  for  submission  of  an  original 
docume  nt.  If  an  applicant  or  petitioner 
does  no  submit  the  requested  original 
docume  nt  within  that  12-week  period, 
the  app  ication  or  petition  will  be 
denied  (or  failure  to  provide  the 
original 

Sever  il  commenters  asked  that  the 
Service  segin  to  accept  copies  and 
comput  {regenerated  versions  of 
applicalion  and  petition  forms,  and  to 
allow  fi  ing  by  facsimile.  The  Service 
will  accBpt  photocopies  and  computer- 
generati  d  versions  that  are  identical  to 
Service  forms  in  all  respects,  including 
placement,  perforations  and  fastener 
holes.  We  cannot  accept  facsimiles 
because  they  do  not  meet  these 
requirei  nents.  It  is  essential  that  the 
forms  npt  vary  in  any  way  from  the 
original'  since  the  Service  is  introducing 
imaging  systems  and  other  systems  to 
speed  processing  that  depend  on  exact 
form  specifications.  The  Service  is  also 
very  interested  in  electronic  filing  as  a 
way  of  speeding  processing  and 
reducing  costs,  and  is  researching 
variousjtechnologies  that  would  allow 
such  filing  with  fee  transmittal. 

Initial  Evidence 

Almdst  every  commenter  discussed 
the  init  al  evidence  rules,  which 
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proposed  that  an  application  or  petition 
filed  without  the  evidence  required  by 
the  instructions  on  the  application  or 
petition  form  would  be  denied,  but 
without  prejudice  to  the  later  filing  of  a 
complete  application  or  petition.  A 
number  of  commenters  agreed  that  the 
proposal  would  reduce  the  percentage 
of  cases  in  which  the  Service  has  to  ask 
for  more  evidence  during  the 
adjudications  process,  and  thus  review 
twice,  and  that  this  would  help  speed 
overall  processing  times.  Several 
commenters  noted  that  the  additional 
explanations  on  the  new  application 
and  petition  forms  of  what  evidence  is 
required  will  help  people  to  file 
complete  applications  and  petitions. 
Others  supported  threshold  standards 
for  filing.  However,  a  number  of 
commenters  had  serious  reservations 
about  the  initial  evidence  requirements 
described  in  the  proposed  rule. 

Several  commenters  suggested  that 
the  Service  should  help  applicants  and 
petitioners  correct  cases  that  lack  the 
required  initial  evidence  rather  than 
require  them  to  start  over  and  file  again. 
Others  suggested  the  proposed  rule  did 
not  sufficiently  recognize  that  some 
people  may  unintentionally  fail  to  file 
the  required  initial  evidence.  A  few 
suggested  that  while  the  Service  should 
deny  clearly  deficient  cases,  it  should 
not  deny  "marginal"  cases,  but  should 
give  those  people  a  chance  to  correct 
their  cases. 

One  commenter  suggested  that  the 
Service  continue  to  add  evidence 
explanations  to  its  new  forms,  but-  only 
monitor  the  effect  and  not  implement 
procedures  to  deny  incomplete 
applications.  Another  commenter,  who 
opposed  the  entire  concept  of  threshold 
requirements,  asserted  that  allowing  the 
Service  to  deny  an  application  or 
petition  for  lack  of  initial  evidence 
would  give  it  "unbridled"  discretion. 

Initial  evidence  is  the  evidence 
necessary  to  establish  a  basis  for  filing 
and  to  allow  the  Service  to  process  the 
average  case  through  to  completion  the 
first  time.  As  indicated  by  many 
commenters,  it  is  in  the  best  interest  of 
applicants  and  petitioners,  as  well  as  in 
the  interest  of  the  Service,  that  an 
application  or  petition  be  complete 
when  first  filed  so  a  decision  can  be 
entered  quickly  and  correctly,  without 
delays  caused  by  having  to  go  back  and 
ask  an  applicant  or  petitioner  for  more 
evidence. 

The  initial  evidence  explanations 
included  in  revised  application  and 
petition  forms  are  designed  to  help 
people  know  what  types  of  basic 
evidence  they  should  always  submit 
vtrith  their  application  or  petition.  The 
explanations  also  clarify  statutory  and 
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regulatory  eligibility  criteria  by 
translating  them  into  more  concrete 
terms.  The  question  here  is  what  the 
Service  should  do  when  someone  files 
without  the  required  threshold 
evidence. 

The  most  basic  issues  in  processing 
an  application  or  petition  for  an 
immigration  benefit  are  determining 
eligibility  for  the  benefit,  and  treating  all 
applicants  and  petitioners  fairly  and 
equitably.  Among  other  things,  this 
means  using  processing  systems  that 
ensure  that  cases  are  not  processed  in  a 
way  that  enables  one  applicant  or 
petitioner  to  derive  an  unfair  advantage 
over  another  applying  for  the  same 
benefit.  For  example,  this  means 
ensuring  that  priority  dates  for 
immigration  and  case  processing  dates 
are  accorded  in  ways  that  do  not 
encourage  a  person  to  file  an  incomplete 
application  as  a  means  of  stepping  in 
line  in  front  of  someone  else  who  waits 
to  obtain  all  the  necessary  evidence 
before  filing.  It  also  means  establishing 
processing  parameters  to  minimize 
instances  where  the  Service  has  to 
handle  rep)eatedly  an  application 
because  basic  documents  are  missing. 
This  increases  average  processing  time, 
and  raises  costs  which  are  transferred  to 
all  applicants  through  filing  fees. 

However,  the  Service  recognizes  thai 
these  processes  must  operate  in  an 
environment  in  which  a  significant 
number  of  applicants  and  petitioners  are 
unfamiliar  with  the  English  language 
and  government  requirements.  The 
Service's  goal  is  to  recognize  the  needs 
of  the  population  we  serve  while  setting 
processing  parameters  that  allow  the 
agency  to  process  applications  quickly, 
correctly  and  fairly. 

In  the  past,  most  applications  were 
submitted  in  person  at  a  local  Service 
office.  This  provided  an  opportimity  to 
review  the  application,  and  not  accept 
it  at  that  time  if  it  lacked  necessary 
evidence.  However,  this  has  led  to 
occasions  where  discrepancies  in  local 
acceptance  standards  have  been  alleged. 
In  order  to  make  filing  easier  as  the 
volume  of  applications  has  grown,  and 
to  make  processing  more  consistent,  the 
Service  has  moved  towards  a  mail-in 
process.  Since  advance  review  is  not 
possible  in  such  a  situation,  there  must 
be  dear  guidelines  for  handling  cases 
filed  without  necessary  evidence. 

The  Service  has  revised  the  initial 
evidence  process  as  a  restilt  of  the 
comments  received.  In  general,  the 
Service  wrill  not  deny  a  case  for  lack  of 
initial  evidence.  An  application  or 
petition  will  be  reviewed  after  fee 
receipting.  If  required  initial  evidence  is 
missing  and  there  is  no  evidence  of 
ineligibility  in  the  record,  the  applicant 


or  petitioner  will  be  notified  and  given 
12  weeks  from  the  date  of  the  notice, 
without  extension,  to  submit  the 
missing  initial  e\'idence.  However,  if  the 
application  is  pre-screened  by  INS  prior 
to  its  submission,  such  as  in  a  situation 
where  the  person  files  the  application  in 
person,  and  the  person  insists  on  filing 
the  application  even  though  necessary 
initial  evidence  is  missing,  the  case 
shall  be  denied  for  lack  of  required 
initial  evidence. 

This  rule  does  require  that  where  the 
Service  reauests  evidence  after  filing,  it 
must  be  submitted  in  one  response.  In 
addition,  as  requested  by  a  commenter. 
it  clarifies  that  a  case  that  is  missing 
initial  evidence  will  not  result  in  the 
loss  of  its  priority  date  until  a  final 
decision  is  made. 

This  revised  process  encourages 
applicants  and  petitionms  to  obtain  the 
necessary  threshold  evidence  before 
filing  so  that  their  case  can  be  pronssed 
in  order  and  without  delay.  However,  it 
also  allows  people  who  fail  to  file  this 
threshold  evidence  a  limited  period  to 
sulmut  the  missing  evidence.  A  time 
limit  of  12  weeks  was  set  because  while 
Ihe  Service  wrants  to  afford  people  an 
opfKjTtunity  to  correct  a  filing 
deficiency,  we  must  balance  that  writh 
ensuring  that  the  process  does  not 
encourage  people  to  file  before  they 
have  a  complete  application  or  petition. 

If  an  applicant  or  petitioner  does  not 
submit  the  missing  initial  evidence 
within  the  time  limit,  the  application  or 
petition  will  be  automatically  denied  for 
lack  of  initial  evidence.  While  the  rule 
clarifies  that  an  applicant  or  petitioner 
may  immediately  refile  after  such  a 
denial,  it  should  be  noted  that  if  the 
subsequent  case  is  filed  without  the 
required  initial  evidence,  it  may  be 
denied  without  a  grace  period. 

While  this  process  will  normally  be 
sufficient,  there  are  situations  where  a 
person's  immediate  status  in  the  United 
States  hinges  on  the  application  or 
petition,  or  he  or  she  becomes  entitled 
to  a  benefit  because  the  case  is  pending. 
For  example,  a  person  who  files  for 
adjustment  of  status  would  in  certain 
instances  be  able  to  obtain  an  advance 
parole  to  travel  based  on  the  pending 
application.  An  applicant  for  an 
employment  authorization  document 
may  be  entitled  to  interim  employment 
authorization  because  the  Service 
cannot  make  a  decision  within  a  certain 
period.  Applying  the  general  process 
outlined  above  in  such  situations  would 
allow  a  person  to  obtain  interim  benefits 
based  on  an  incomplete  application  or 
petition  while  the  Service  waits  for  him 
or  her  to  submit  the  necessary  initial 
evidence,  or  because  he  or  she  asks  that 


an  interview  be  rescheduled,  delaying 
processing. 

The  filing  of  an  appiicatioo  or  petition 
without  the  required  initial  evideiK:e.  or 
asking  that  a  case  be  rescheduled, 
effectively  hampers  our  ability  to  make 
a  definitive  determination  of  el^biiity. 
An  applicant  or  petitioner  may  not  be 
allowed  to  either  inadvertently  or 
intentionally  hamper  the  Service's 
ability  to  render  a  decision  and  as  a 
result  gain  a  potential  or  actual  benefit 
Therefore,  the  Service  considers 
processing  time  for  any  application  or 
petition  to  refer  to  time  unhampered  by 
the  applicant  or  petitioner's  action  or 
lack  of  required  action.  This  means 
there  is  nothing  under  the  applicant  or 
petitioner's  control  that  hampers  our 
ability  to  make  a  final  decision. 

Under  the  process  outlined  earlier, 
filing  an  application  or  petition  without 
required  initial  evidence  hampers  the 
Service's  ability  to  render  a  final 
decision.  Similarly,  requesting  a 
scheduled  interview  be  rescheduled 
will  delay  full  adjudication  of  a  request 
for  benefits,  and  will  require  the  Service 
to  duplicate  several  processing  and 
review  steps.  The  process  must  balance 
the  need  to  ensure  that  persons  do  not 
receive  undue  interim  benefits  with  the 
need  to  ensure  that  any  applicable 
statutory  or  regulatory  processing 
timeframes  are  adhered  to  once  we  are 
no  longer  hampered  from  making  a 
decision. 

Accordingly,  in  such  circumstances 
the  processing  clock  will  stop  with 
respect  to  any  time  limits  for 
adjudicating  the  request  for  Service 
action  at  the  time  the  Service  sends  a 
notice  for  initial  evidence,  and  it  will 
start  over  at  the  time  the  Service 
receives  the  evidence.  Similarly,  the 
processing  clock  will  start  over  when 
the  Service  receives  a  request  to 
reschedule  an  interview.  The  clock 
stops  because  the  lack  of  required  initial 
evidence  or  request  for  rescheduling 
hampers  the  Service's  ability  to  maks  a 
final  decision.  It  starts  over  again 
because  to  merely  have  it  resume  would 
eRBCtively  shorten  the  Service's 
processing  window  because  we  have  to 
duplicate  several  processing  and  review 
steps  because  the  application  or  petition 
was  not  complete  when  submittod  or 
because  we  were  asked  to  reschedule 
the  interview.  Having  the  clock  start 
over  also  serves  to  encourage  the  filing 
of  complete  apphcations.  which,  as 
indicated  above,  is  in  the  legitimate 
interests  of  all  applicants  and 
petitioners  as  weU  as  in  the  legitimate 
interest  of  the  Service.  However,  this 
process  also  preserves  the  processing 
clock  concept  because  it  does  not 
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suspend  the  clock  indefinitely  until  we 
can  resuine  processing. 

Since  the  Service  is  nampered  from 
making  a  flnal  decision,  interim  benefits 
will  not  be  granted  based  on  a  case  held 
in  suspense  for  the  submission  of 
requested  initial  evidence,  except  that 
the  Service  will  normally  allow  the 
applicant  or  person  the  petition  is  for  to 
remain  in  the  coimtry  while  an 
application  or  petition  to  extend  or 
obtain  status  while  it  is  pending.  In 
addition,  employment  authorization 
previously  accorded  based  on  the  same 
status  and  employment  as  that 
requested  in  the  current  application  or 
petition  may  continue  uninterrupted  as 
provided  in  8  CFR  274a.l2(b)(20) 
notwithstanding  the  case  being  held  in 
suspense  for  the  submission  of 
necessary  initial  evidence.  The  Service 
of  course  reserves  the  right  to  pursue 
other  actions  to  seek  the  removal  of 
persons  notwithstanding  a  pending 
application  where  required,  such  as  in 
cases  involving  fraud  or  clearly 
frivolous  applications. 

This  rule  also  provides  for  denial 
where  evidence  submitted  later  does  not 
establish  eligibility  at  the  time  of  filing. 
The  evidence  must  establish  that  the 
applicant  or  petitioner  was  eligible  for 
the  benefit  when  the  application  or 
petition  was  filed.  As  suggested,  the 
Service  will  monitor  the  rate  of  cases  in 
which  initial  evidence  is  not  submitted 
at  the  time  of  filing  as  a  way  of 
determining  how  we  can  further  clarify 
form  instructions,  and  to  determine  if 
we  need  to  implement  other  changes, 
including  those  originally  proposed  in 
the  rule,  in  order  to  ensure  equity  and 
fairness  to  all  applicants  and 
petitioners. 

Additional  Evidence,  Documents  and 
Translations 

At  times,  an  application  or  petition 
will  meet  threshold  evidence 
requirements,  but  the  evidence 
submitted,  or  other  evidence  available, 
rises  additional  questions.  In  such 
instances  the  Service  usually  provides 
the  applicant  or  petitioner  an 
opportunity  to  respond  or  to  submit 
additional  evidence  about  the  points  in 
question  in  support  of  the  claim.  Several 
commenters  asked  that  the  Service 
extend  the  60-day  period  provided  for 
response,  as  least  where  good  cause  was 
demonstrated. 

The  rule  has  been  revised  to  provide 
12  weeks  for  such  submissions. 
However,  waiting  for  the  applicant  or 
petitioner  to  respond  hampers  the 
Service's  ability  to  make  a  final 
decision.  Since  the  applicant  has 
already  met  the  threshold  evidence 
requirements,  the  processing  clock  will 
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merely  itop  as  of  the  date  of  the  request. 
It  will  rtsume  at  the  point  where  it 
stopped  when  the  Service  receives  the 
requested  evidence  or  a  request  for  a 
decisioo  based  on  the  evidence 
submitted. 

One  oommenter  asserted  that  the 
Service  should  eliminate  the  distinction 
between  primary  and  secondary 
evidenqs,  and  accept  any  type  of 
credible  document  with  an  application 
or  petition.  However,  historically  there 
have  been  serious  problems  establishing 
the  reliability  of  many  kinds  of 
documaits.  Further,  it  is  important  in 
judging  a  claim  to  know  whether 
documents  that  should  normally  exi-st  " 
actually  do. 

For  e]  ample,  a  woman  who  files  a 
petition  claiming  someone  is  her  adult 
son.  Th(  ire  is  no  birth  certificate  or  other 
civil  or  l^ligious  doomients  from 
around  the  time  of  the  birth  to  support 
the  claim,  but  she  does  have  several 
documents  issued  years  later  that 
suggest  that  he  is  her  son.  After  analysis 
the  Servlice  may  accept  the  claim,  but 
the  fact  the  birth  certificate  and  other 
documents  dating  frt>m  the  birth  do  not 
exist  is  Important  to  that  analysis.  We 
could  nf)t  adequately  review  (he  case  if 
the  recoixl  was  silent  about  the  types  of 
documents  that  p6mmonly  exist. 
Without  evidentiary  guidelines,  the 
Service  also  would  not  know  whether 
she  merely  forgot  to  attach  them  or 
whether  they  did  not  exist.  This  would 
mean  the  Service  would  have  to  go  back 
and  ask j  delaying  processing. 

However,  as  requested  by  several 
commenters,  the  Service  has  clarified 
the  distmction  between  primary 
evidence,  secondary  evidence  and 
affidavits.  The  Service  has  also  clarified 
the  ruleito  indicate  that  a  certification 
from  anjappropriate  foreign  government 
that  a  document  does  not  exist  is  not 
required  where  the  Department  of 
State's  Roreign  A^airs  Manual  indicates 
this  t}^  of  doomient  generally  does 
not  exist.  The  Service  has  also  revised 
the  rule  as  requested  to  allow  a  person 
to  file  evidence  showing  that  repeated 
good  fai  h  attempts  were  made  to  obtain 
a  requin  id  document  or  certification  of 
unavailability  along  with  less  definitive 
evidence. 

The  above  changes  will  also  apply  to 
secondary  evidence.  However,  because 
secondary  evidence  and  affidavits  are 
inherency  less  reliable  and, 
consequJBntly,  have  less  probative  value 
than  priinary  evidence,  such  secondary 
evidence  and  affidavits  must  overcome 
the  fact  that  more  probative  primary 
evidence  is  unavailable,  affidavits  must 
overcon  e  the  absence  of  all  other  more 
probative  forms  of  evidence  that  would 
normall  r  be  available.  If  the  Service 


concludes  that  primary  or  secondary 
evidence  should  be  available,  the 
applicant  or  petitioner  will  be  asked  to 
obtain  it. 

Several  commenters  requested  that 
the  rule  be  revised  to  only  require  a 
translation  of  the  relevant  poriion  of  a 
foreign  language  docimient  instead  of  a 
fiill  translation.  However,  only  requiring 
an  extract  leaves  to  the  applicant  or 
petitioner  and  the  translator  the 
judgment  of  what  is  germane.  The 
Service  has  found  that  in  many 
instances  the  applicant  or  petitioner's 
determination  of  what  is  germane  is  not 
consistent  with  the  Service's.  A  fiill 
translation  is  necessary  for  us  to  fully 
analyze  documents  submitted. 

Withdrawals,  Denials,  Appeals  and 
Motions 

One  commenter  opposed  the 
proposed  bar  to  retracting  a  withdrawal, 
asserting  that  an  applicant  or  petitioner 
may  have  a  legitimate  reason  for  again 
changing  his  or  her  mind.  The  rule  does 
not  question  the  legitimacy  of  a  change 
of  heart  or  mind,  nevertheless,  under 
the  rule,  a  withdrawal  is  considered 
definitive.  An  applicant  or  petitioner 
who  withdraws  a  case  and  later  changes 
his  or  her  mind  again  may  refile  a  new 
application  or  petition,  the  Service  has 
clarified  this  in  the  rule,  and  has  also 
clarified  that  a  petitioner  may  withdraw 
an  approved  petition  until  such  time  as 
the  beneficiary  has  been  admitted  or  has 
adjusted  status. 

The  proposed  rule  would  allow  a 
motion  to  reopen  a  case  denied  for  lack 
of  initial  evidence,  but  would  preclude 
a  subsequent  administrative  appeal.  One 
commenter  suggested  that  an  appeal 
should  be  allowed.  However,  since  the 
issue  is  simply  whether  a  stipulated 
document  was  or  was  not  suomitted,  the 
avenue  of  a  motion  is  a  sufficient 
safeguard. 

Several  commenters  asked  that  the 
proposed  rule  allowing  30  days  to  file 
a  motion  to  reopen  or  a  motion  to 
reconsider  be  extended  to  60  days  to 
give  applicants  and  petitioners  time  to 
retain  legal  counsel  and  file  a  response. 
However,  the  30-day  period  provided  is 
equivalent  to  that  for  filing  an  appeal, 
which  itself  was  extended  several  years 
ago,  and  thus  will  not  be  changed. 

One  commenter  suggested  that  the 
proposed  rule  set  the  level  of  proof  too 
high  for  motions  to  reopen.  The 
provision  has  accordingly  been  revised 
to  clarify  the  facts  that  must  be 
demonstrated  in  the  motion.  Another 
commenter  asked  that  the  Service  use 
this  rulemaking  to  make  all  decisions  of 
the  Board  of  Immigration  Appeals 
available  to  the  public.  The  concern  will 
be  referred  to  the  Executive  Office  of 
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Immigration  Review  for  future 
consideration. 

Change  of  Status,  Extension  of  Stay  and 
Use  of  Form  1-^94 

The  proposed  rule  provided  that 
where  a  person  demonstrated  eligibility 
for  an  extension  or  change  of  status,  the 
application  could  be  approved  at  the 
discretion  of  the  Service.  One 
commenter  asserted  that  discretion 
should  not  enter  into  the  decision. 
However,  sections  214  and  248  of  the 
Immigration  and  NationaUty  Act  give 
the  Service  discretionary  authority  to 
approve  or  deny  applications  for 
extension  or  change  of  status.  In 
addition,  a  decision  on  this  type  of 
application,  and  on  most  other  tjrpes  of 
applications  and  petitions,  is  rarely  a 
simple  matter.  An  alien  is  not 
automatically  entitled  to  these  types  of 
benefits.  The  decision  to  grant  a  diange 
of  status  or  extension  of  stay  involves 
weighing  various  factors,  and  a 
judgement  by  the  deciding  official  of 
whether  to  grant  the  benefit. 

In  response  to  a  number  of  comments, 
this  rule  allows  a  woricer's  dependents 
to  be  included  in  a  company's  petition 
where  there  is  only  one  worker  in  the 
petition.  This  provision  will  go  into 
effect  at  the  time  the  form  providing  for 
this  process  becomes  available. 

A  person  was  previously  required  to 
submit  his  or  her  original  Form  1-94. 
Nonimmigrant  Arrival-Departure 
Record,  with  an  application  to  extend  or 
change  nonimmigrant  status  so  the 
Service  could  annotate  the  Form  1-94 
with  its  decision  on  the  application.  The 
rule  proposed  altering  this  process  in 
certain  cases  to  permit  the  filing  of  a 
copy  of  the  Form  1-94.  The  notice  of 
decision  would  serve  as  evidence  of  any 
decision  and  alteration  to  the  terms  of 
the  person's  status. 

Several  commenters  supported  this 
idea,  suggesting  it  will  eliminate 
problems  with  aliens  not  having 
evidence  of  status  while  their 
application  is  ponding,  and  that  it  will 
streamline  filing.  In  fact,  several  asked 
why  it  was  not  being  extended  to  all 
such  applications.  However,  several 
others  opposed  it,  arguing  that  the 
change  would  create  yet  another 
document  employers  would  have  to 
deal  with,  further  confusing  them  as  to 
who  is  authorized  to  work. 

The  Service  is  moving  to  limit  to  two 
the  number  of  INS  documents 
employers  are  required  to  examine 
when  a  person  applies  for  employment 
(a)  Form  I-S51,  Alien  Registration  Card, 
issued  to  permanent  residents;  and  (b) 
Form  I-688B,  Employment 
Authorization  Document,  also  called  an 


EAD,  issued  to  persons  who  can  accept 
employment  in  the  open  labor  market. 

However,  after  determining  that  an 
alien  is  not  otherwise  authorized  to 
work,  an  employer  may  file  a  petition  to 
temporarily  employ  him  or  her  as  a 
nonimmigrant.  If  the  Service  approves 
the  petition.  %ve  notify  the  employer.  If 
the  alien  is  not  first  required  to  be 
admitted  in  the  status,  and  the  Service's 
approval  authorizes  immediate 
employment,  we  include  this  in  the 
notice.  The  approval  of  such  a  petition 
does  not  authorize  the  alien  to  work 
elsewhere,  but  only  for  the  employer 
under  the  terms  and  conditions  of  the 
approved  petition.  An  EAD  is  not 
necessary  in  such  a  context  since  the 
employer  has  already  determined  the 
alien  caimot  work  unless  we  approve  its 
petition. 

Previously  when  sending  a  notice  that 
we  had  approved  such  a  petition  we 
also  made  a  handwritten  notation  on  the 
alien's  Form  1-94.  The  computer  system 
we  are  installing  to  improve  service  will 
allow  us  to  replace  such  handwritten 
notes  with  a  computer  generated  notice 
that  can  be  confirmed  by  the  system. 
Therefore,  the  rulemaking  proposed 
simplifying  filing  requirements  and 
allowing  aliens  to  keep  their  existing 
Form  1-94  as  evidence  of  their  status 
while  their  new  application  is  pending. 

To  eliminate  any  confusion,  we  are 
revising  our  approval  notice  to  the 
employer  to  include  a  replacement 
Form  1-94  that  the  employer  can  review 
and  then  give  to  the  employee.  In  the 
interim  the  original  Form  1-94  must  be 
filed  with  the  petition  for  annotation. 
The  Service  will  publish  a  notice  in  the 
Federal  Register  when  the  revised 
approval  notice  is  implemented,  at 
which  time  only  a  copy  of  the 
individual's  1-94  will  be  required. 

Reentry  permits,  refugee  travel 
doctunents  and  advance  paroles 

Several  commenters  stated  that 
applicants  for  asylum  should  be  eligible 
for  a  refugee  travel  document.  However, 
an  applicant  for  asylum  is  an  applicant 
for  a  benefit,  and  does  not  acquire  any 
status  or  travel  authorization  merely  as 
a  result  of  having  submitted  the  asylum 
application.  It  would  be  inappropriate 
to  grant  a  travel  document  until  a 
decision  is  made  that  the  person  is 
eligible  for  asylum.  If  an  asylum 
applicant  chooses  to  leave  the  United 
States,  he  or  she  may  apply  abroad  for 
refugee  status  to  reenter. 

A  commenter  requested  clarification 
that  a  refugee  travel  document  may  be 
accepted  in  lieu  of  a  passport  as  well  as 
a  visa.  The  final  rule  clearly  refiars  to  the 
document  as  a  travel  document  issued 
pursuant  to  article  28  of  the  United 


Nations  Convention  of  July  28. 1951  for 
thepuroose  of  travel. 

Tne  Service  received  many  comments 
regarding  advance  parole.  Although  this 
subject  needs  to  be  addressed,  the 
Service  has  decided  to  defer  this  action 
to  a  separate  rulemaking. 

A  number  of  commenters  addressed 
the  reentry  permit  provisions  of  the 
proposed  rule.  Most  suggested  that  the 
proposed  provision  precluding  issuance 
to  most  aliens  who  have  been  abroad  for 
more  than  4  of  the  last  5  years  since 
becoming  a  permanent  resident  was  too 
limiting,  did  not  provide  for  exceptions, 
and  did  not  recognize  the  needs  of 
permanent  residents  who  are  employed 
by  multi-national  companies  on 
extended  assienments  abroad. 

As  was  explained  in  the  proposed 
rule,  the  Service's  intent  was  to 
minimize  the  current  broad  review  by 
the  Government  of  all  the  circumstances 
surrounding  a  person's  absence,  and 
instead  focus  on  the  simpler  issue  of 
how  long  he  or  she  has  teen  gone.  TTie 
language  of  the  rule  was  written  in  such 
a  way  that  a  person  is  able  to  stay 
abroad  for  almost  6  years,  with  only 
short  trips  back  to  the  United  States 
every  2  years,  before  he  or  she  would 
become  ineligible  for  a  reentry  permit. 
This  standard  would  have  meant  some 
people  would  not  have  received  a 
permit,  but,  again,  this  ineligibility  in 
and  of  itself  would  not  have  jeopardized 
permanent  resident  status. 

We  believe  a  clear  standard  is 
preferable  to  an  abstract  one  in  which 
the  Government  must  look  at  the 
person's  intent,  location  of  domiciles 
and  assets,  employment  circumstances, 
and  other  circumstances  of  his  or  her 
life  and  make  a  discretionary  decision  of 
whether  to  issue  a  permit. 

However,  upon  further  consideration, 
the  Service  recognizes  that  there  may  be 
those  who  will  be  unable  to  obtain  a 
travel  document  other  than  the  reentry 
permit.  Therefore,  the  rule  will  be 
modified  so  that  rather  than  precluding 
the  issuance  of  the  document,  any  such 
further  issuance  will  be  limited  to  a 
validity  of  one  year.  This  simp'y  means 
that  a  person  who  remains  abroad  for 
more  than  the  specified  period  will 
thereafter  have  to  return  annually  to  file 
an  application  for  a  reentry  permit 
instead  of  every  2  years. 

Also,  based  on  the  comments 
received,  the  Service  has  revised  the  list 
of  exceptions  to  the  time  limit  rule  to 
include  permanent  residents  defined  in 
8  CFR  211.1(b)(lKi)(B),  211.1(bKl)(ii)  or 
211.1(b)(4),  as  well  as  persons  employed 
by  a  public  or  national  organization  of 
which  the  United  States  is  a  member  by 
treaty  or  statute,  and  their  dependents. 
The  rule  also  exempts  professional 
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athletes  who  compete  in  the  United 
States  and  worldwide. 

Other  issues 

Several  commenters  suggested  that 
the  Service  issue  to  any  applicant  for  a 
replacement  alien  registration  card  an 
interim  work  authorization  document 
while  it  considers  his  or  her  appUcation. 
However,  this  would  encourage  people 
to  file  merely  to  get  a  document  to  enter 
the  labor  market.  Under  such 
circumstances,  it  would  be 
inappropriate  for  the  Service  to  give  a 
benefit  before  having  an  opportunity  to 
determine  if  the  person  is  actually 
eligible  for  it.  Instead,  the  Service  is 
taking  steps  to  accelerate  the  processing 
of  this  type  of  application  in  order  to 
deliver  a  replacement  card  more  rapidly 
to  those  who  are  eligible. 

Several  commenters  pointed  to  the 
situation  of  permanent  residents  in 
exclusion  or  deportation  proceedings, 
and  suggested  that  the  rule  should 
clearly  prohibit  the  confiscation  of  the 
permanent  resident  alien  registration 
card  imtil  a  final  order  of  deportation  or 
exclusion  is  entered.  The  rule  has  been 
clarified  to  indicate  that  such  a  person 
is  entitled  to  evidence  of  permanent 
resident  status  until  a  final  order  of 
deportation  or  exclusion  is  entered. 

As  requested  by  several  commenters, 
the  Service  has  modified  the  proposed 
rule  to  clearly  allow  for  the  concurrent 
or  subsequent  filing  of  an  application 
for  further  action  on  an  application  or 
petition,  and  to  provide  flexibility  to 
incorporate  additional,  similar 
processes  by  revisine  the  form.  The 
Service  has  also  made  minor  editorial 
changes  in  the  rule  for  clarity. 

One  commenter  suggested  that  to 
further  streamline  processing,  the 
Service  should  require  applicants  to 
mail  all  adjustment  of  status 
applications  to  the  INS  Service  Centers, 
and  eliminate  the  mandatory  interview 
requirement.  The  Service  has  since 
addressed  this  isSue  in  a  separate 
rulemaking,  which  was  published  in  the 
Federal  Register  on  November  2, 1992 
at  57  FR  49374-49375. 

It  should  be  noted  that  most  of  the 
§  264  items  addressed  in  the  proposed 
rule  were  published  in  the  Federal 
Register  on  September  20, 1993  at  58  FR 
48775-48780,  and  therefore  are  not 
included  in  this  rule. 

In  addressing  fiUng  requirements  and 
procedures,  this  rule  also  clarifies  the 
effect  of  a  "bounced"  check  or  other 
filing  fee  remittance  being  returned  as 
not  payable. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
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adverse  economic  impact  on  a 
substan  ial  number  of  small  entities. 
This  re{  ulation  merely  sets  forth 
evident  ary  rules  and  processes  by 
which  persons  may  apply  for  and 
receive  certain  immigration  benefits  and 
does  no  alter  substantive  requirements. 
This  rul  5  is  not  considered  to  be  a  major 
rule  wit  lin  the  meaning  of  section  1(b) 
of  Execj  tive  Order  12291.  nor  does  this 
rule  ha\  e  Federalism  implications 
warrant  ng  the  preparation  of  a 
Federal]  sm  Assessment  in  accordance 
with  Exi  (cutive  Order  12612. 

The  ii  formation  collection 
requirei^ents  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Manage  nent  and  Budget  under  the 
provisio  ns  of  the  Paperwork  Reduction 
Act.  Cle  u^nce  numbers  for  these 
collecti(  ns  are  contained  in  8  CFR 
299.5.  D  splay  of  Control  Numbers. 

List  of  S  ubjects 

8CFRPirtl03      ' 

Admi:  listrative  practice  and 
procedu  "e.  Authority  delegations 
(Goveminent  agencies].  Freedom  of 
,  Privacy,  Reporting  and 

cordk^ping  requirements,  Surety 


information 

rei 

bonds. 


8  CFflP  Iff  214 

Admi]  tistrative  practice  and 
procedu  -e.  Aliens,  Employment, 
Foreign  officials,  Health  professions, 
Reporting  and  recordkeeping 
requirer  lents.  Students. 

8  CFP  F  irt  223 

Alien! ,  Reporting  and  recordkeeping 
requirer  lents. 

8  CFR  Pi  irt  223a 

Immi^tion,  Refugees,  Reporting  and 
recordkaeping  requirements. 

8  CFR  Pi  Irt  248 
Alien! 


requiren  ents, 


Reporting  and  recordkeeping 
>n 

8  CFR  Fkrt  264 


Alieni  Reporting  and  recordkeeping 
requirenlents. 

8  CFR  Ft  Irt  292 

Admii  istrative  practice  and 
procedu  «,  Immigration,  Lawyers, 
Reportin ;  and  recordkeeping 
requiren  ents. 

Accordingly,  under  authority  8  U.S.C. 
1101.  ch  ipter  I  of  title  8  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 


PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C  522.  522a;  8  U.S.C. 
1101, 1103, 1201. 1252  note.  1252b,  1304. 
1356;  31  U.S.C.  9701;  E.0. 12356.  47  FR 
14874. 15557.  3  CFR.  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  In  section  103.2  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 03.2    Applications,  petitions,  and  other 
documents. 

(a)  Filing.  (1)  General.  Every 
application,  petition,  appeal,  motion, 
request,  or  other  document  submitted 
on  the  form  prescribed  by  this  chapter 
shall  be  executed  and  filed  in 
accordance  with  the  instructions  on  the 
form,  such  instructions  being  hereby 
incorporated  into  the  particular  section 
of  the  regulations  requiring  its 
submission.  The  form  must  be  filed  with 
the  appropriate  filing  fee  required  by 
§  103.7.  Such  fees  are  non-refundable 
and,  except  as  otherwise  provided  in 
this  chapter,  must  be  paid  when  the 
application  or  petition  is  filed. 

(2)  Signature.  An  applicant  or 
petitioner  must  sign  his  or  her 
application  or  petition.  However,  a 
parent  or  legal  guardian  may  sign  for  a 
person  who  is  less  than  14  years  old.  A 
legal  guardian  may  sign  for  a  mentally 
incompetent  person.  By  signing  the 
application  or  petition,  the  applicant  or 
petitioner,  or  parent  or  guardian 
certifies  under  penalty  of  perjury  that 
the  application  or  petition,  and  all 
evidence  submitted  with  it,  either  at  the 
time  of  filing  or  thereafter,  is  true  and 
correct. 

(3)  Representation.  An  applicant  or 
petitioner  may  be  represented  by  an 
attorney  in  the  United  States,  as  defined 
in  §  1.1(f)  of  this  chapter,  by  an  attorney 
outside  the  United  States  as  defined  in 

§  292.1(a)(6)  of  this  chapter,  or  by  an 
accredited  representative  as  defined  in 
§  292.1(a)(4)  of  this  chapter.  A 
beneficiary  of  a  petition  is  not  a 
recognized  party  in  such  a  proceeding. 
An  application  or  petition  presented  in 
person  by  someone  who  is  not  the 
applicant  or  f>etitioner,  or  his  or  her 
representative  as  defined  in  this 
paragraph,  shall  be  treated  as  if  received 
through  the  mail,  and  the  person 
advised  that  the  applicant  or  petitioner, 
and  his  or  her  representative,  will  be 
notified  of  the  decision.  Where  a  notice 
of  representation  is  submitted  that  is  not 
properiy  signed,  the  application  or 
petition  will  be  processed  as  if  the 
notice  had  not  been  submitted. 
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(4)  Oath.  Any  required  oath  may  be 
administered  by  an  immigration  officer 
or  person  generally  authorized  to 
administer  oaths,  including  persons  so 
authorized  bv  Article  136  of  the 
Uniform  Code  of  Military  Justice. 

(5)  Tmnslation  of  name.  If  a 
document  has  been  executed  in  an 
anglicized  version  of  a  name,  the  native 
form  of  the  name  may  also  be  required. 

(6)  Where  to  file.  Except  as  otherwise 
provided  in  this  chapter,  an  application 
or  petition  should  be  filed  wiUi  the  INS 
office  or  Service  Center  with 
jurisdiction  over  the  application  or 
petition  and  the  place  of  residence  of 
the  applicant  or  petitioner  as  indicated 
in  the  instructions  with  the  respective 
form. 

(7)  Receipt  date,  (i)  General.  An 
application  or  petition  received  in  a 
Service  office  shall  be  stamped  to  show 
the  time  and  date  of  actual  receipt  and, 
unless  otherwise  specified  in  part  204  or 
part  245  of  this  chapter,  shall  be 
regarded  as  filed  when  so  stamped,  if  it 
is  properly  signed  and  executed  and  the 
required  fee  is  attached  or  a  fee  waiver 
is  granted.  An  application  which  is  not 
properly  signed  or  is  submitted  with  the 
wrong  fee  shall  be  rejected  as 
improperly  filed.  Rejected  applications, 
and  ones  in  which  the  check  or  other 
financial  instniment  is  returned  as  not 
payable,  will  not  retain  a  filing  date.  An 
application  or  petition  taken  to  a  local 
Service  office  for  the  completion  of 
biometric  information  prior  to  filing  at 

a  Service  Center  shall  be  considered 
received  when  physically  received  at 
the  appropriate  Service  Center. 

(ii)  Non-payment.  If  a  check  or  other 
financial  instrument  used  to  pay  a  filing 
fee  is  subsequently  returned  as  not 
payable,  the  remitter  shall  be  notified 
and  requested  to  immediately  pay  the 
filing  fee  and  associated  service  charge 
within  14  days,  without  extension.  If  the 
application  or  petition  is  pending  and 
these  charges  are  not  paid,  it  shall  be 
rejected  as  improperly  filed.  If  it  was 
already  approved,  and  these  charges  are 
not  paid,  it  shall  be  automatically 
revolced  because  it  was  improperly  filed. 
If  it  was  already  denied,  revoked,  or 
abandoned,  that  decision  will  not  be 
affected  by  the  non-payment  of  the 
filing  fee.  A  new  fee  will  be  required 
with  any  new  application  or  petition. 
Any  he  and  service  charges  collected  as 
the  result  of  collection  activities  or  legal 
action  on  the  prior  application  or 
petition  shall  be  used  to  cover  the  cost 
of  the  previous  rejection,  revocation,  or 
other  action. 
•       •       •        •       • 

3.  Section  103.2  is  amended  by: 
a.  Revising  the  heading  for  paragraph 
(b)  and  paragraph  (b)(1); 


b.  Redesignating  existing  paragraph 
(b)(2)  as  paragraph  (b)(18).  and  revising . 
the  paragraph  heading  to  read 
"  Withholding  adjudication."; 

c  Redesignating  paragraph  (b)(3)  as 
paragraph  (b)(16).  and  revising  in 
paragraph  (b)(16)(i).  the  reference  "(b)(3) 
(ii).  (iii)  and  (iv)"  to  read:  "(b)(16)  (ii). 
(iii)  and  (iv)";  and  revising  in  paragraph 
(b)(16)(ii).  the  reference  '•(b)(3)(iv)"  to 
read:  "(b)(16)(iv)";  and  by 

d.  Adding  new  paragraphs  (b)(2) 
through  (b)(15).  (b)(17).  and  (b)(19).  to 
read  as  follows: 

1103.2    Appncatlons,  peWons,  and  other 
documents. 

•        •        •        •        • 

(b)  Evidence  and  processing.  (1) 
General.  An  applicant  or  petitioner 
must  establish  eligibility  for  a  requested 
immigration  benefit.  An  application  or 
petition  form  must  be  completed  as 
applicable  and  filed  with  any  initial 
evidence  required  by  regulation  or  by 
the  instructions  on  the  form.  Any 
evidence  submitted  is  considered  part  of 
the  relating  application  or  petition. 

(2)  Submitting  secondary  evidence 
and  affidavits,  (i)  General.  Tlie  non- 
existence  or  other  unavailability  of 
required  evidence  creates  a  presumption 
of  ineligibilitv.  If  a  required  document, 
such  as  a  birth  or  marriage  certificate, 
does  not  exist  or  cannot  be  obtained,  an 
applicant  or  petitioner  must 
demonstrate  this  and  submit  secondary 
evidence,  such  as  church  or  school 
records,  pertinent  to  the  facts  at  issue. 
If  secondary  evidence  also  does  not 
exist  or  cannot  be  obtained,  the 
applicant  or  petitioner  must 
demonstrate  the  unavailability  of  both 
the  required  dociunent  and  relevant 
secondary  evidence,  and  submit  two  or 
more  affidavits,  sworn  to  or  affirmed  by 
persons  who  are  not  parties  to  the 
petition  who  have  direct  personal 
knowledge  of  the  event  and 
circumstances.  Secondary  evidence 
must  overcome  the  unavailabiUty  of 
primary  evidence,  and  affidavits  must 
overcome  the  unavailability  of  both 
primary  and  secondary  evidence. 

(ii)  Demonstrating  that  a  record  is  not 
available.  Where  a  record  does  not  exist, 
the  applicant  or  petitioner  must  submit 
an  original  written  statement  on 
government  letterhead  establishing  this 
from  the  relevant  government  or  other 
authority.  The  statement  must  indicate 
the  reason  the  record  does  not  exist,  and 
indicate  whether  similar  records  for  the 
time  and  place  are  available.  Hovraver, 
a  certification  from  an  appropriate 
foreign  government  that  a  document 
does  not  exist  is  not  required  where  the 
Department  of  State's  Foreign  Affain 
Manual  indicates  this  type  of  document 


geiusrally  does  not  exist  An  applicant  or 
petitioner  who  has  not  been  able  to 
acquire  the  necessary  document  or 
statement  from  the  relevant  foreign 
authoritv  may  submit  evidence  that 
repeated  good  faith  attempts  v^re  made 
to  obtain  the  required  docimient  or 
statement  However,  where  the  Service 
finds  that  such  documents  or  statements 
are  generally  available,  it  may  require 
that  the  applicant  or  petitioner  submit 
the  required  document  or  statement 

(3)  Translations.  Any  doounent 
containing  foreign  language  submitted 
to  the  Service  shall  be  accompanied  by 
a  full  English  language  translation 
which  the  translator  has  certified  as 
complete  and  accurate,  and  by  the 
translator's  certification  that  he  or  she  is 
competent  to  translate  from  the  foreign 
language  into  English. 

(4)  Submitting  copies  of  documents. 
Application  and  petition  forms  must  be 
submitted  in  the  original.  Forms  and 
documents  issued  to  support  an 
application  or  petition,  such  as  labor 
certifications.  Form  IAP-66.  medical 
examiitations.  affidavits,  formal 
consultations,  and  other  statements, 
must  be  submitted  in  the  original  unless 
previously  filed  with  the  Service.  When 
submission  is  required,  expired  Service 
documents  must  be  submitted  in  the 
original,  as  must  Service  documents 
required  to  be  annotated  to  indicate  the 
decision.  In  all  other  instances,  unless 
the  relevant  regulations  or  instructions 
specifically  require  that  an  original 
docimient  be  filed  with  an  application 
or  petition,  an  ordinary  legible 
photocopy  may  be  submitted.  Original 
documents  submitted  when  not 
required  will  remain  a  part  of  the 
record,  even  if  the  submission  was  not 
required. 

(5)  Request  for  an  original  document. 
Where  a  copy  of  a  document  is 
submitted  with  an  application  or 
petition,  the  Service  may  at  any  time 
require  that  the  original  document  be 
submitted  for  review.  If  the  requested 
original,  other  than  one  issued  by  the 
Service,  is  not  submitted  within  12 
weeks,  the  petition  or  application  shall 
be  denied  or  revoked.  There  shall  be  no 
appeal  from  a  denial  or  revocation  based 
on  the  failure  to  submit  an  original 
document  upon  the  request  of  the 
Service  to  substantiate  a  previously 
submitted  copy.  Further,  an  applicant  or 
petitioner  may  not  move  to  reopen  or 
reconsider  the  proceeding  based  on  the 
subsequent  availability  of  the  document 
An  original  document  submitted 
pursuant  to  a  Service  request  shall  be 
returned  to  the  petitioner  or  applicant 
when  no  longer  required. 

(6)  Withdrawal.  An  applicant  or 
petitioner  may  withdraw  an  application 
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or  petition  at  any  time  until  a  decision 
is  issued  by  the  Service  or,  in  the  case 
of  an  approved  petition,  until  the  person 
is  admitted  or  granted  adjustment  or 
change  of  status,  based  on  the  petition. 
However,  a  withdrawal  may  not  be 
retracted.  r 

(7)  Testimony.  The  Service  may 
require  the  taking  of  testimony,  and  may 
direct  any  necessary  investigation. 
When  a  statement  is  taken  from  and 
signed  by  a  person,  he  or  she  shall, 
upon  request,  be  given  a  copy  without 
fee.  Any  allegations  made  subsequent  to 
filing  an  application  or  petition  which 
are  in  addition  to,  or  in  substitution  for, 
those  originally  made,  shall  be  filed  in 
the  same  manner  as  the  original 
application,  petition,  or  document,  and 
acknowledged  under  oath  thereon. 

(8)  Request  for  evidence.  If  there  is 
evidence  of  ineligibility  in  the  record, 
an  application  or  petition  shall  be 
denied  on  that  basis  notwithstanding 
any  lack  of  required  initial  evidence.  If 
the  application  or  petition  was  pre- 
screened  by  the  Service  prior  to  filing 
and  was  filed  even  though  the  applicant 
or  petitioner  was  informed  that  the 
required  initial  evidence  was  missing, 
the  application  or  petition  shall  be 
denied  for  failure  to  contain  the 
necessary  evidence.  Except  as  otherwise 
provided  in  this  chapter,  in  other 
instances  where  there  is  no  evidence  of 
ineligibility,  and  initial  evidence  or 
eligibility  information  is  missing  or  the 
Service  finds  that  the  evidence 
submitted  either  does  not  fully  establish 
eligibility  for  the  requested  benefit  or 
raises  xmderlying  questions  regarding 
eligibility,  the  Service  shall  request  the 
missing  initial  evidence,  and  may 
request  additional  evidence,  including 
blood  tests.  In  such  cases,  the  applicant 
or  petitioner  shall  be  given  12  weeks  to 
respond  to  a  request  for  evidence. 
Additional  time  may  not  be  granted. 
Within  this  period  the  applicant  or 
petitioner  may: 

(i)  Submit  all  the  requested  initial  or 
additional  evidence; 

(ii)  Submit  some  or  none  of  the 
requested  additional  evidence  and  ask 
for  a  decision  based  on  the  record;  or 

(iii)  Withdraw  the  application  or 
petition. 

(9)  Request  for  appearance.  An 
applicant,  a  petitioner,  and/or  a 
beneficiary  may  be  required  to  appear 
for  an  interview.  A  petitioner  shall  also 
be  notified  when  an  interview  notice  is 
mailed  or  issued  to  a  beneficiary.  The 
person  may  appear  as  requested  by  the 
Service  or.  prior  to  the  date  and  time  of 
the  interview: 

(i)  The  person  to  be  interviewed  may. 
for  good  cause,  request  that  the 
interview  be  rescheduled;  or 
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(ii)  Th«  applicant  or  petitioner  may 
withdraw  the  application  or  petition. 
(10)  Enect  of  a  request  for  initial  or 
additional  evidence  or  for  interview 
reschedJing.  (i)  Effect  on  processing. 
The  prio|ity  date  of  a  properly  filed 
petition  ^11  not  be  affected  by  a 
request  for  missing  initial  evidence  or 
request  fir  other  evidence.  If  an 
application  or  petition  is  missing 
required  nitial  evidence,  or  an 
applicant ,  petitioner,  or  beneficiary 
requests  i  hat  an  interview  be 
reschedu  ed,  any  time  period  imposed 
on  ServiOB  processing  will  start  over 
from  the  bate  of  receipt  of  the  required 
initial  evidence  or  request  for  interview 
rescheduling.  If  the  Service  requests  that 
the  applicant  or  petitioner  submit 
additional  evidence  or  respond  to  other 
than  a  request  for  initial  evidence,  any 
time  limitation  imposed  on  the  Service 
for  processing  will  be  suspended  as  of 
the  date  df  the  request.  It  will  resume  at 
the  same  point  where  it  stopped  when 
)  receives  the  requested 
ir  response,  or  a  request  for  a 
ised  on  the  evidence 


the  Servi 
evidence 
decision 
submitte 
[ii)Effi 
benefits 


on  interim  benefits.  Interim 
ill  not  be  granted  based  on  an 
application  or  petition  held  in  suspense 
for  the  su))mission  of  requested  initial 
evidence.!  except  that  the  applicant  or 
beneficiafy  will  normally  be  allowed  to 
remain  while  an  application  or  petition 
to  extend'or  obtain  status  while  in  the 
United  States  is  pending.  The  Service 
may  choo^  to  pursue  other  actions  to 
seek  rem<  val  of  a  person 
notwithst  inding  the  pending 
applicati(  n.  Employment  authorization 
previous!  f  accorded  based  on  the  same 
status  an<  employment  as  that 
requested  in  the  current  application  or 
petition  may  continue  uninterrupted  as 
provided  |n  8  CFR  274a.l2(b)(20)  during 
the  suspense  period. 

(11)  SuDm/ssjoii  of  evidence  in 
response  to  a  Service  request.  All 
evidence  ^bmitted  in  response  to  a 
Service  request  must  be  submitted  at 
one  time.  The  submission  of  only  some 
of  the  requested  evidence  will  be 
considerep  a  request  for  a  decision 
based  on  the  record. 

(12)  Effkct  where  evidence  submitted 
in  responke  to  a  request  does  not 
establish  Eligibility  at  the  time  of  filing. 
An  appliqation  or  petition  shall  be 
denied  where  evidence  submitted  in 
response  to  a  request  for  initial  evidence 
does  not  ^tablish  filing  eligibility  at  the 
time  the  application  or  petition  was 
filed.  An  ipplication  or  petition  shall  be 
denied  w  lere  any  application  or 
petition  u  X)n  which  it  was  based  was 
filed  subs  iquently. 


JMI 


(13)  Effect  of  failure  to  respond  to  a 
request  for  evidence  or  appearance.  If 
all  requested  initial  Evidence  and 
requested  additional  evidence  is  not 
submitted  by  the  required  date,  the 
application  or  petition  shall  be 
considered  abandoned  and,  accordingly, 
shall  be  denied.  Except  as  provided  in 

§  335.6  of  this  chapter,  if  a  person 
requested  to  appear  for  an  interview 
does  not  appear,  the  Service  does  not 
receive  his  or  her  request  for 
rescheduhng  by  the  date  of  the 
interview,  or  the  applicant  or  p)etitioner 
has  not  withdrawn  the  application  or 
petition,  the  application  or  petition 
shall  be  considered  abandoned  and, 
accordingly,  shall  be  denied. 

(14)  Effect  of  request  for  decision. 
When  an  applicant  or  petitioner  does 
not  submit  all  requested  additional 
evidence  and  requests  a  decision  based 
on  the  evidence  already  submitted,  a 
decision  shall  be  issued  based  on  the 
record.  Failure  to  submit  requested 
evidence  which  precludes  a  material 
line  of  inquiry  shall  be  grounds  for 
denying  the  application  or  petition. 
Failure  to  appear  for  a  required 
interview,  or  to  give  required  testimony, 
shall  result  in  the  denial  of  any  related 
application  or  petition. 

(15)  Effect  of  withdrawal  or  denial 
due  to  abandonment.  The  Service's 
acknowledgement  of  a  withdrawal  may 
not  be  appealed.  A  denial  due  to 
abandonment  may  not  be  appealed,  but 
an  applicant  or  petitioner  may  file  a 
motion  to  reopen  under  §  103.5. 
Withdrawal  or  denial  due  to 
abandonment  does  not  preclude  the 
fihng  of  a  new  application  or  petition 
with  a  new  fee.  However,  the  priority  or 
processing  date  of  a  withdrawn  or 
abandoned  application  or  petition  may 
not  be  applied  to  a  later  application 
petition.  Withdrawal  or  denial  due  to 
abandonment  shall  not  itself  affect  the 
new  proceeding;  but  the  facts  and 
circumstances  surrounding  the  prior 
application  or  petition  shall  otherwise 
be  material  to  the  new  application  or 
petition. 

•       ■•••• 

(17)  Verifying  claimed  permanent 
resident  status.  The  status  of  an 
applicant  or  petitioner  who  claims  that 
he  or  she  is  a  permanent  resident  of  the 
United  States  will  be  verified  from 
official  records  of  the  Service.  The  term 
official  records,  as  used  herein,  includes 
Service  files,  arrival  manifests,  arrival 
records.  Service  index  cards,  Immigrant 
Identification  Cards,  Certificates  of 
Registry,  Declarations  of  Intention 
issued  after  July  1. 1929,  Alien 
Registration  Receipt  Cards  Forms  AR-3, 
AR-103. 1-151  or  1-551),  passports,  and 


reentry  permits.  To  constitute  an  official 
record  a  Service  index  card  must  bear  a 
designated  immigrant  visa  symbol  and 
must  have  been  prepared  by  an 
authorized  official  of  the  Service  in  the 
course  of  processing  immigrant 
admissions  or  adjustments  to  permanent 
resident  status.  Other  cards,  certificates, 
declarations,  permits,  and  passports 
must  have  been  issued  or  endorsed  by 
the  Service  to  show  admission  for 
permanent  residence.  Except  as 
otherwise  provided  in  8  CFT?  part  101. 
and  in  the  absence  of  countervailing 
evidence,  such  official  records  shall  be 
regarded  as  establishing  lawful 
admission  for  permanent  residence. 


(C)  Accompanied  by  a  nonrsfundable 
fee  as  set  forth  in  §  103.7: 


(19)  ^Notification.  An  applicant  or 
petitioner  shall  be  sent  a  vvrritten 
decision  on  his  or  her  application, 
petition,  motion,  or  appeal.  Where  the 
applicant  or  petitioner  has  authorized 
representation  pursuant  to  §  103.2(a), 
that  representative  shall  also  be  notified. 
Documents  produced  after  an  approval 
notice  is  sent,  such  as  an  alien 
registration  card,  shall  be  mailed 
directly  to  the  applicant  or  petitioner. 

•  •        •        •        • 

4.  Section  103.5  is  amended  by: 

a.  Revising,  in  paragraph  (a)(l)(i).  the 
reference  to  "part  242  of  this  chapter", 
to  read:  "8  CFR  parts  210,  242,  or  245a"; 

b.  Adding,  to  the  end  of  paragraph 
(a)(l)(i),  a  new  sentence; 

c.  Revising  the  first  sentence  in 
paragraph  (a)(l)(iii)  introductory  text; 

d.  Revising  paragraph  (a)(l)(iii)(C); 

e.  Revising  jwragraphs  (a)(2),  (a)(3), 
and  (a)(4);  and  by 

f.  Adding  a  new  paragraph  (a)(8),  to 
read  as  follows: 

§  1 03.5    Reopening  or  reconsideration. 

(a)  •  •  * 

(I)*** 

(i)  *  *  •  Any  motion  to  reconsider  an 
action  by  the  Ser\'ice  filed  by  an 
applicant  or  petitioner  must  be  filed 
within  30  days  of  the  decision  that  the 
motion  seeks  to  reconsider.  Any  motion 
to  reopen  a  proceeding  before  the 
Service  filed  by  an  applicant  or 
petitioner,  must  be  filed  within  30  days 
of  the  decision  that  the  motion  seeks  to 
reopen,  except  that  failure  to  file  before 
this  period  expires,  may  be  excused  in 
the  discretion  of  the  Service  where  it  is 
demonstrated  that  the  delay  was 
reasonable  and  was  beyond  the  control 
of  the  applicant  or  petitioner. 

•  •        •        •        • 

(iii)  Filing  Requirements — A  motion 
shall  be  submitted  on  Form  I-290A,  and 
may  be  accompanied  by  a  brief.  *  •  * 


(2)  Requirements  for  motion  to 
reopen.  A  motion  to  reopen  must  state 
the  new  facts  to  be  provided  in  the 
reopened  proceeding  and  be  supported 
by  affidavits  or  other  documentary 
evidence.  A  motion  to  reopen  an 
application  or  petition  denied  due  to 
abandonment  must  be  filed  with 
evidence  that  the  decision  was  in  error 
because: 

(i)  The  requested  evidence  was  not 
material  to  the  issue  of  eligibility; 

(ii)  The  required  initial  evidence  was 
submitted  with  the  application  or 
petition,  or  the  request  for  initial 
evidence  or  additional  information  or 
appearance  was  complied  with  during 
the  allotted  period;  or 

(iii)  The  request  for  additional 
information  or  appearance  was  sent  to 
an  address  other  than  that  on  the 
application,  petition,  or  notice  of 
representation,  or  that  the  applicant  or 
petitioner  advised  the  Service,  in 
vmting,  of  a  change  of  address  or 
change  of  representation  subsequent  to 
filing  and  before  the  Service's  request 
was  sent,  and  the  request  did  not  go  to 
the  new  address. 

(3)  Requirements  for  motion  to 
reconsider.  A  motion  to  reconsider  must 
state  the  reasons  for  reconsideration  and 
be  supported  by  any  pertinent  precedent 
decisions  to  establish  that  the  decision 
was  based  on  an  incorrect  application  of 
law  or  Service  pohcy.  A  motion  to 
reconsider  a  decision  on  an  application 
or  petition  must,  when  filed,  also 
estabUsh  that  the  decision  was  incorrect 
based  on  the  evidence  of  record  at  the 
time  of  the  initial  decision. 

(4)  Processing  motions  in  proceedings 
before  the  Service.  A  motion  that  does 
not  meet  applicable  requirements  shall 
be  dismissed.  Where  a  motion  to  reopen 
is  granted,  the  proceeding  shall  be 
reopened.  The  notice  and  any  favorable 
decision  may  be  combined. 

•  •        •        •        • 

(8)  Treating  an  appeal  as  a  motion. 
The  official  who  denied  an  application 
or  petition  may  treat  the  appeal  from 
that  decision  as  a  motion  for  the 
purpose  of  granting  the  motion. 

•  *        •        •        • 

5.  A  new  §  103.5b  is  added  to  read  as 
foNows: 

§  103.5b    Application  for  further  action  on 
an  approved  application  or  petition. 

(a)  General.  An  appUcation  for  further 
action  on  an  approved  application  or 
petition  must  be  filed  on  Form  1-824  by 
the  applicant  or  petitioner  who  filed  the 
original  application  or  petition.  It  must 


be  filed  with  the  fee  required  in  S  103.7 
and  the  initial  evidence  required  on  th« 
application  form.  Form  1-824  may 
accompany  the  original  application  or 
petition,  or  may  be  filed  aft^  the 
approval  of  the  original  application  or 
petition. 

(b)  Requested  actions.  A  person 
whose  appUcation  was  approved  may. 
during  its  validity  period,  apply  for  a 
duplicate  approval  notice  or  any  other 
action  specifically  provided  for  on  the 
form.  A  petitioner  whose  petition  was 
approved  may,  during  the  validity  of  the 
petition,  request  that  the  Service: 

(1)  Issue  a  duplicate  approval  notice; 

(2)  Notify  another  consulate  of  the 
aporoved  petition; 

(3)  Notify  a  consulate  of  the  person's 
adjustment  of  status  for  the  purpose  of 
visa  issuance  to  dependents;  or 

(4)  Take  any  other  action  specifically 
provided  for  on  the  form. 

(c)  Processing.  The  application  shall 
be  approved  if  the  Service  determines 
the  applicant  has  fully  demonstrated 
eligibility  fw  the  requested  action. 
There  is  no  appeal  from  the  denial  of  an 
application  filed  on  Form  1-824. 

PART  214-MONIMMIGRANT  CLASSES 

6.  The  authority  citation  for  part  214 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1103. 1182. 1184. 
1186a,  1187. 1221. 1281. 1282;  8  CFR  part  2. 

7.  Section  214.1  is  amended  by: 

a.  Redesignating  the  text  of  paragraph 
(a)  as  paragraph  (a)(3)  and  adding  the 
paragraph  beading; 

b.  Adding  paragraphs  (a)(1)  and  (a)(2); 

c.  Revising  paragraph  (c);  and  by 

d.  Revising  paragraph  (d),  to  read  as 
follows: 

§214.1    Requirements  for  admission, 
extension,  and  maintenancs  of  status. 

(a)  General.  (1)  Nonimmigrant  classes. 
For  the  purpose  of  administering  the 
nonimmigrant  provisions  of  the  Act,  the 
following  administrative 
subclassifications  of  nonimmigrant 
classifications  as  defined  in  section 
101(a)(15)  of  the  Act  are  established: 

(i)  Section  101(a}(15)(B)  is  divided 
into  {B)(i)  for  visitors  for  business  and 
(B)(ii)  for  visitors  for  pleasure; 

(ii)  Section  101(a)(15)(C)  is  divided 
into  (C)(i)  for  aliens  who  are  not 
diplomats  and  are  in  transit  through  the 
United  States;  (C)(ii)  for  aliens  in  transit 
to  and  from  the  United  Nations 
Headquarters  District;  and  (C)(iii)  for 
alien  diplomats  in  transit  through  the 
United  States; 

(iii)  Section  101(a)(15)(H)  is  divided 
to  create  an  (H)(iv)  subclassification  for 
the  spouse  and  children  of  a 
nonimmigrant  classified  under  section 
101(a){15)(H)(i),(ii),or(iii); 
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(iv)  Section  101(a)(15)(J)  is  divided 
into  (J)(i)  for  principal  aliens  and  (J)(ii) 
for  such  alien's  spouse  and  children; 

(v)  Section  101(a)(15)(K)  is  divided 
into  (K](i)  for  the  fiance(e)  and  (K)(ii)  for 
the  fiance(e)'s  children;  and 

(vi)  Section  101(a)(15)(L)  is  divided 
into  (L)(i)  for  principal  aliens  and  (L)(ii) 
for  such  alien's  spouse  and  children. 

(2)  Classification  designations.  For  the 
purpose  of  this  chapter  the  following 
nonimmigrant  designations  are 
established.  The  designation  in  the 
second  colvimn  may  be  used  to  refer  to 
the  appropriate  nonimmigrant 
classification. 


Section 


1O1(a)(15)(A){0  ....„ 

101(a)(15)(A)(ii) 

101{a)(15)(A)(iH)  

101(a)(15)(B)(i) 

101(a)(15)(B)(u) 

10l(a)(15)(C)(i) 

101(a)(15)(C)(ii) 

101(a)(15)(C)(Hi) 

101(a)(15)(D)(i) 

10l(a)(15)(D)(ii) 

101(a)(15)(E)(0 

101(a)(15)(E)(ii) 

101(a)(15)(F)(i)  ............ 

101(a)(15)(F)(H)  

101(a)(15)(G)(i)  

101(a)(15)(G)(ii) .... 

101(a)(15)(G)(iii) 

10l(a)(15)(G)(rv).... — 
101(a)(l5)(g)(v)  .. — „ 

101(a)(15)(H){i)(A) 

101(a)(15)(H)(i)(B) 

101(a)(15)(H)(M)(A) 

10l(a)(15)(H)(Ji)(B)  

101(a)(15)(H)(iii) _.. 

101(a){15)(H)(iv) 

101(a)(15)(l)  

10l{a)(15)(J)(i)  „. 

101(a)(15)(J)(iO 

10l(a)(l5)(K)(i) 

10l(a)(15)(K)(ii) 

101(a)(ir.;4(i)  

101(a)(15)(L)(ii)  .. 

10l{a)(15)(M)(i)  

101(a){15)(M)(.i)  

101(a)(15)(N)(i) 

101(a)(15)(N)(ii) — 

101(a)(15)(O){i)  _.. 

10l(a)(15)(O)(ii).„. 

10l(a)(15)(O)(iii) 

10l(a)(15)(P)(i) 

101(a)(15)(P)(ii) 

10l(a)(15)(P)(iH) 

101(a)(151(P)(iv) 

101(a)(l5r(Q) 

l01(a)(15)(R)(i) 

101(a)(15)(R)(ii) 

Cdn  FTA.  Professional 

NAFTA.  Principal 

NAFTA,  Dependent 

Visa  Waiver,  Business 
Visa  Waiver,  Tourist .... 


Designation 


A-1. 

A-2. 

A-3. 

B-1. 

B-2. 

C-1. 

G-2. 

C-3. 

D-1. 

D-2. 

E-1. 

E-2. 

F-1. 

F-2. 

G-1. 

G-2. 

G-3. 

G-4. 

G-6. 

H-1A. 

H-1B. 

H-2A. 

H-2B. 

H-3. 

K-4. 

I. 

J-1. 

J-2. 

K-1. 

K-2. 

L-1. 

L-2. 

M-1. 

M-2. 

N-8. 

0-1. 

0-2. 

0-<J. 

P-1. 

P-2. 

P-3. 

P-4. 

Q. 

R-1. 

R-2. 

TC. 

TN. 

TO. 

we. 

WT. 


(3)  Genera]  requirements. 


(c)  J^Oensions  of  stay.  (1)  Filing  on 
Form  1-^129.  An  employer  seeking  the 
services  of  an  E-1,  E-2,  H-IA,  H-IB, 
H-2A.  H-2B.  H-3,  L-1. 0-l,  0-2,  P-1. 
P-2,  P-t3.  Q,  R-1,  or  TC  nonimmigrant 
beyond  the  period  previously  granted, 
must  petition  for  an  extension  of  stay  on 
Form  1-129.  The  petition  must  be  filed 
with  thie  fee  required  in  §  103.7  of  this 
chapter  and  the  initial  evidence 
specified  in  §  214.2,  and  on  the  petition 
form.  Dependents  holding  derivative 
status  may  be  included  in  the  petition 
if  it  is  1 3r  only  one  worker  and  the  form 
version  specifically  provides  for  their 
inclusi  )n.  In  all  other  cases  dependents 
of  the  1  worker  should  file  on  Form  1-539. 

(2)  F  ling  on  Form  1-539.  Any  other 
nonimi  aigrant  alien,  except  an  alien  in 
F  or  J  s  atus  who  has  been  granted 
duratio^  of  status,  who  seeks  to  extend 
his  or  her  stay  beyond  the  currently 
authored  period  of  admission,  must 
apply  mr  an  extension  of  stay  on  Form 
1-539  ^ith  the  fee  required  in  §  103.7  of 
this  chapter  together  with  any  initial 
evidence  specified  in  the  applicable 
provisions  of  §  214.2,  and  on  the 
application  form.  More  than  one  person 
may  be' included  in  an  application 
where  <he  co-applicants  are  all  members 
of  a  single  family  group  and  either  all 
hold  the  same  nonimmigrant  status  or 
one  holds  a  nonimmigrant  status  and 
the  other  co-applicants  are  his  or  her 
spouse  land/or  children  who  hold 
derivative  nonimmigrant  status  based 
on  his  Br  her  status.  Extensions  granted 
to  menners  of  a  family  group  must  be 
for  the  same  period  of  time.  The  shortest 
period  granted  to  any  member  of  the 
family Jhall  be  granted  to  all  members 
of  the  family. 

(3)  Ii^ligible  for  extension  of  stay.  A 
nonimmigrant  in  any  of  the  following 
classes  is  ineligible  for  an  extension  of 
stay: 

(i)  B- 1  or  B-2  where  admission  was 
pursue  It  to  the  Visa  Waiver  Pilot 
Prograi  i; 

(ii)C-l.C-2.C-3: 

(iii)  1 1-1.  D-2; 

(iv)  I  -1.  K-2;  or 

(v)  A  ly  nonimmigrant  admitted  for 
duratio  a  of  status,  other  than  as 
provid  d  in  §  214.2(f)(7). 

(4)  T  mely  filing  and  maintenance  of 
status.  \n  extension  of  stay  may  not  be 
approv  k1  for  an  applicant  who  failed  to 
mainta  n  the  previously  accorded  status 
or  whe  e  such  status  expired  before  the 
applies  tion  or  petition  was  filed,  except 
that  fai  ure  to  file  before  the  period  of 
previously  authorized  status  expired 
may  be  excused  in  the  discretion  of  the 

and  without  separate 
applies  Lion,  with  any  extension  granted 
from  th  e  date  the  previously  authorized 


stay  expired,  where  it  is  demonstrated  at 
the  time  of  filing  that: 

(i)  The  delay  was  due  to  extraordinary 
ciraunstances  beyond  the  control  of  the 
applicant  or  petitioner,  and  the  Service 
finds  the  delay  commensurate  with  the 
circumstances; 

(ii)  The  alien  has  not  otherwise 
violated  his  or  her  nonimmigrant  status; 

(iii)  The  alien  remains  a  bona  fide 
nonimmigrant;  and 

(iv)  The  alien  is  not  the  subject  of 
deportation  proceedings  under  8  CFR 
part  242. 

(5)  Decision  in  Form  1-129  orI-S39 
extension  proceedings.  Where  an 
applicant  or  petitioner  demonstrates 
eligibility  for  a  requested  extension,  it 
may  be  granted  at  the  discretion  of  the 
Service.  There  is  no  appeal  fit>m  the 
denial  of  an  application  for  extension  of 
stay  filed  on  Form  1-129  or  1-539. 

(d)  Termination  of  status.  Within  the 
period  of  initial  admission  or  extension 
of  stay,  the  nonimmigrant  status  of  an 
alien  shall  be  terminated  by  the 
revocation  of  a  waiver  authorized  on  his 
or  her  behalf  under  section  212(d)  (3)  or 
(4)  of  the  Act;  by  the  introduction  of  a 
private  bill  to  confer  permanent  resident 
status  on  such  alien;  or,  pursuant  to 
notification  in  the  Federal  Register,  on 
the  basis  of  national  security, 
diplomatic,  or  public  safety  reasons. 
•        •        •        •        * 

8.-9.  Part  223  is  revised  to  read  as 
follows: 

PART  22^-REENTRY  PERMITS, 
REFUGEE  TRAVEL  DOCUMENTS.  AND 
ADVANCE  PAROLE  DOCUMENTS 

223.1  Purpose  of  documents. 

223.2  Processing. 

223.3  Validity  and  effect  on  admissibility. 
Authority:  B  U.S.Q  1103, 1181. 1182. 

1186a.  1203. 1225. 1226. 1227, 1251;  Protocol 
Relating  to  the  Status  of  Refugees,  November 
1, 1968. 19  U.S.T.  6223  (TIAS  6577). 

f  223.1    Purpose  of  documents. 

(a)  Reentry  permit.  A  reentry  permit 
allows  a  permanent  resident  to  apply  for 
admission  to  the  United  States  upon 
return  from  abroad  during  the  period  of 
the  permit's  validity  without  the 
necessity  of  obtaining  a  returning 
resident  visa. 

(b)  Refugee  travel  document.  A 
refugee  travel  document  is  issued 
pursuant  to  this  part  and  article  28  of 
the  United  Nations  Convention  of  July 
28. 1951,  for  the  purpose  of  travel.  A 
person  who  holds  refugee  status 
pursuant  to  section  207  of  the  Act,  or 
asylee  status  pursuant  to  section  208  of 
the  Act,  must  have  a  refugee  travel 
document  to  return  to  the  United  States 
after  temporary  travel  abroad  unless  he 


\ 


or  she  is  in  possession  of  a  valid 
advance  parole  document. 

§223.2    Processing. 

(a)  General.  An  application  for  a 
reentry  permit,  refugee  travel  document, 
or  advance  parole  document  must  be 
filed  on  Form  1-131,  with  the  fee 
required  in  §  103.7  of  this  chapter  and 
with  the  initial  evidence  required  on  the 
application  form. 

lb)  Eligibility.  (1)  Reentry  permit. 
Except  as  otherwise  provided  in  this 
section,  an  application  may  be  approved 
if  filed  by  a  person  who  is  in  the  United 
States  at  the  time  of  application  and  is 
a  lawful  permanent  resident  or 
conditional  permanent  resident. 

(2)  Refugee  travel  document.  Except 
as  otherwise  provided  in  this  section,  an 
application  may  be  approved  if  filed  by 
a  person  who  is  in  the  United  States  at 
the  time  of  application,  and  either  holds 
valid  refugee  status  under  section  207  of 
the  Act,  valid  asylee  status  under 
section  208  of  the  Act.  or  is  a  permanent 
resident  and  received  such  status  as  a 
direct  result  of  his  or  her  asylee  or 
refugee  status. 

[c]  Ineligibility.  (1)  Prior  document 
still  valid.  An  application  for  a  reentry 
permit  or  refugee  travel  document  shall 
be  denied  if  the  applicant  was 
previously  issued  a  reentry  permit  or 
refugee  travel  document  which  is  still 
valid,  unless  it  was  returned  to  the 
Service  or  it  is  demonstrated  that  it  was 
lost. 

(2)  Extended  absences.  A  reentry 
permit  issued  to  a  person  who,  since 
becoming  a  permanent  resident,  or 
during  the  last  5  years,  whichever  is 
less,  has  been  outside  the  United  States 
for  more  than  4  years  in  the  aggregate, 
shall  be  limited  to  a  validity  of  one  year, 
except  that  a  permit  with  a  validity  of 
two  years  may  be  issued  to: 

(i)  A  permanent  resident  as  defined  in 
8  CFR  211.1(b)(l)(ii)  or  211.1(b)(4); 

(ii)  A  permanent  resident  employed 
by  a  public  international  organization  of 
which  the  United  States  is  a  member  by 
treaty  or  statute,  and  his  or  her 
permanent  resident  spouse  and 
children;  or 

(iii)  A  permanent  resident  who  is  a 
professional  athlete  who  regularly 
competes  in  the  United  States  and 
worldwide. 

(3)  Permanent  resident  entitled  to 
nonimmigrant  diplomatic  or  treaty 
status.  A  permanent  resident  entitled  to 
nonimmigrant  status  under  section 
101(a)(15)  (A).  (E).  or  (G)  of  the  Act 
because  of  occupational  status  may  only 
be  issued  a  reentry  permit  if  the 
applicant  executes  and  submits  with  the 
application,  or  has  previously  executed 
and  submitted,  a  written  waiver  on 


Form  1-508  required  by  section  247(b) 
of  the  Act  and  part  247  of  this  chapter 
and.  if  applicable.  Form  I-508F 
(election  as  to  tax  exemption  under  the 
Convention  between  the  United  States 
and  the  French  Republic)  required  by 
part  247  of  this  chapter. 

(d)  Effect  of  travel  before  a  decision  is 
made.  Departure  from  the  United  States 
before  a  decision  is  made  on  an 
application  for  a  reentry  permit  or 
refugee  travel  document  shall  not  affect 
the  application. 

(e)  Processing.  Approval  of  an 
application  is  solely  at  the  discretion  of 
the  Service.  If  the  application  is 
approved,  the  requested  document  shall 
be  issued  as  provided  in  this  part. 

(f)  Issuance.  A  reentry  permit  or, 
refugee  travel  document  may  be  sent  in 
care  of  a  United  States  Consulate  or  an 
overseas  office  of  the  Service  if  the 
applicant  so  requests  at  the  time  of 
filing.  Issuance  of  a  reentry  permit  or 
refugee  travel  document  to  a  person  in 
exclusion  or  deportation  proceedings 
shall  not  affect  those  proceedings. 

(g)  Appeal.  Denial  of  an  application 
for  a  reentry  permit  or  refugee  travel 
document  may  be  appealed  to  the 
Service's  Administrative  Appeals  Unit. 

S2234    Validity  and  effect  on  sdmissibmty. 

(a)  Validity.  (1)  Reentry  permit.  Except 
as  provided  in  §  223.2(c)(2).  a  reentry 
permit  issued  to  a  permanent  resident 
shall  be  vaHd  for  2  years  from  the  date 
of  issuance.  A  reentry  f>ermit  issued  to 

a  conditional  permanent  resident  shall 
be  valid  for  2  years  from  the  date  of 
issuance,  or  to  the  date  the  conditional 
permanent  resident  must  apply  for 
removal  of  the  conditions  on  his  or  her 
status,  whichever  comes  first. 

(2)  Refugee  travel  document.  A 
refugee  travel  docimient  shall  be  valid 
for  1  year,  or  to  the  date  the  refugee  or 
asylee  status  expires,  whichever  comes 
first. 

(b)  Invalidation.  A  document  issued 
under  this  part  is  invalid  if  obtained 
through  material  false  representation  or 
concealment,  or  if  the  person  is  ordered 
excluded  or  deported.  A  refugee  travel 
document  is  also  invalid  if  the  United 
Nations  Convention  of  July  28, 1951, 
ceases  to  apply  or  does  not  apply  to  the 
person  as  provided  in  Article  id  D,  E. 
or  F  of  the  convention. 

(c)  Extension.  A  reentry  permit  or 
refugee  travel  docimient  may  not  be 
extended. 

(d)  Effect  on  admissibility.  (1)  Reentry 
permit.  A  permanent  resident  or 
conditional  permanent  resident  in 
possession  of  a  valid  reentry  permit  who 
is  otherwise  admissible  shall  not  be 
deemed  to  have  abandoned  statiis  based 


solely  on  the  duration  of  an  absence  or 
absences  while  the  permit  is  valid. 

(2)  Refugee  travel  document,  (i) 
General.  Every  alien  returning  to  the 
United  States  who  presents  a  valid 
unexpired  refugee  travel  document  shall 
be  permitted  to  come  physically  within 
the  territory  of  the  United  States  to 
receive  consideration  of  his  or  her 
application  for  admission  in  conformity 
with  paragraphs  (d)(2)(ii)  and  (d)(2)(iii) 
of  this  section. 

(ii)  Inspection  and  immigration 
status.  Upon  arrival,  an  alien  who 
presents  a  valid  unexpired  refugee 
travel  document  shall  be  examined  as  to 
his  or  her  admissibility  under  the  Act. 
An  alien  shall  be  accorded  the 
immigration  status  endorsed  in  his  or 
her  refugee  travel  document  unless  he 
or  she  is  no  longer  eligible  therefor,  or 
he  or  she  applies  for  and  is  found 
eligible  for  some  other  immigration 
status. 

(iii)  Exclusion.  If  an  alien  who 
presents  a  valid  unexpired  refugee 
travel  document  appears  to  the 
examining  immigration  officer  to  be 
excludable  as  provided  in  §  236.5(c)  of 
this  chapter,  he  or  she  shall  be  referred 
for  proceedings  under  section  236  and 
237  of  the  Act.  Section  235(c)  of  the  Act 
shall  not  be  applicable. 

PART  223a— REFUGEE  TRAVEL 
DOCUMENTS  [REMOVED] 

10.  Part  223a  is  removed. 

PART  24ft-CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

11.  The  authority  citation  for  part  248 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1103. 1184. 1187. 
1258;  8  CFR  part  2. 

12.  In  §248.1.  paragraph  (a)  is 
amended  by  removing  the  "."  and 
adding  ".  or  as  an  alien  in  transit  under 
section  101(a)(15)(C)  of  the  Act." 

13.  In  section  248.1,  paragraph  (b)  is 
revised  to  read  as  follows: 

§248.1    Eligibility. 

•         •        •         •        • 

(b)  Timely  filing  and  maintenance  of 
status.  A  change  of  status  may  not  be 
approved  for  an  alien  who  failed  to 
maintain  the  previously  accorded  status 
or  whose  status  expired  before  the 
application  or  petition  was  filed,  except 
that  failure  to  file  before  the  period  of 
previously  authorized  status  expired 
may  be  excused  in  the  discretion  of  the 
Service,  and  without  separate 
application,  where  it  is  demonstrated  at 
the  time  of  filing  that: 

(1)  The  failure  to  file  a  timely 
application  was  due  to  extraordinary 
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circumstances  beyond  the  control  of  the 
applicant  or  petitioner,  and  the  Service 
finds  the  delay  commensurate  with  the 
circumstances; 

(2)  The  alien  has  not  otherwise 
violated  his  or  her  nonimmigrant  status; 

(3)  The  alien  remains  a  bona  fide 
nonimmigrant;  and 

(4)  The  alien  is  not  the  subject  of 
deportation  proceedings  under  8  CFR 
part  242. 

*        •        •        •        • 

14.  Section  248.3  is  amended  by: 

a.  Removing  and  reserving  paragraph 
(d),  and 

b.  Revising  paragraphs  (a),  (b).  and  (c), 
to  read  as  follows: 

1248.3    Application. 

(a)  Change  of  status  on  Form  1-129. 
An  employer  seeking  the  services  of  an 
alien  as  an  E-1.  E-2.  H-lA.  H-lB,  H- 
2A.  H-2B.  H-3.  L-1.  O-l.  0-2.  P-1.  P- 
2.  P-3,  Q,  R-1,  or  TC  nonimmigrant, 
must,  where  the  alien  is  already  in  the 
U.S.  and  does  not  currently  hold  such 
status,  apply  for  a  change  of  status  on 
Form  1-129.  The  form  must  be  filed 
with  the  fee  required  in  §  103.7  of  this 
chapter  and  the  initial  evidence 
specified  in  §  214.2  of  this  chapter  and 
on  the  petition  form.  Dependents 
holding  derivative  status  may  be 
included  in  the  petition  if  the  form  is  for 
only  one  worker.  In  all  other  cases, 
dependents  of  the  worker  should  file  on 
Form  1-539. 

(b)  Change  of  status  on  Form  1-539. 
Any  nonimmigrant  who  desires  a 
change  of  status  to  any  nonimmigrant 
classification,  other  than  those  listed  in 
I>aragraph  (a)  of  this  section,  or  to  E-1 
or  E-2  classification  as  the  spouse  or 
child  of  a  principal  E-1  or  E-2,  must 
apply  for  a  change  of  status  on  Form  I- 
539.  The  application  must  be  filed  with 
the  fee  required  in  §  103.7  of  this 
chapter  and  any  initial  evidence 
specified  in  the  applicable  provisions  of 
§  214.2  of  this  chapter,  and  on  the 
application  form.  More  than  one  person 
may  be  included  in  an  application 
where  the  co-applicants  are  all  members 
of  a  single  family  group  and  either  all 
hold  the  same  nonimmigrant  status  or 
one  holds  a  nonimmigrant  statiis  and 
the  co-apphcants  are  bis  or  her  spouse 
and/or  children  who  hold  derivative 
nonimmigrant  status  based  on  the 
principal's  nonimmigrant  status. 

(c)  Special  provisions  for  change  of 
nonimmigrant  classification  to,  or  from, 
a  position  classified  under  section 
101(a)(15}(A)or(G)oftheAct.  Each 
application  for  change  of  nonimmigrant 
classification  to,  or  from,  a  position 
classified  under  section  101(a)(15)(A)  or 
(G)  must  be  filed  on  Form  I-S39  and  be 
accompanied  by  a  Form  1-566, 
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compl  »ted  and  endorsed  in  accordance 
with  the  instructions  on  that  form.  If  the 
Departtnent  of  State  recommends 
a^ains|  the  change,  the  appUcation  shall 
be  denied.  An  application  for  a  change 
of  classification  by  a  principal  alien  in 
a  positfon  classified  A-1,  A-2,  G-1,  G- 
2,  G-3  or  G-4  shall  be  processed 
witho<  t  fee.  Members  of  the  principal 
alien'si  immediate  family  who  are 
included  on  the  principal  alien's 
application  shall  also  be  processed 
without  fee. 


PART  »4— REGISTRATION  AND 
FINGE  SPRINTING  OF  ALIENS  IN  THE 
UNITE  >  STATES 

15. '  "he  authority  citation  for  part  264 
contin  ies  to  read  as  follows: 

Auth  »rity:  8  U.S.C  1103, 1201, 1201a. 
1301-1 105 

S  264.1    [Amended] 

16. 1 1  §  264.1,  paragraph  (b),  is 
amenc  ed  by  removing  the  Form  No.  and 
Class  I  sferences  for  form  "1-90". 
17.  i  ection  264.1  is  amended  by: 
a  R«  moving  paragraph  {c)(l);  and 
b.  R(  designating  paragraph  (c)(2)  as 
paragr  iph  (c)(1). 

18. 1  art  264  is  further  amended  by 
adding  §§  264.4  and  264.6,  to  read  as 
follow  >: 

f  264.4   Appilcattcn  to  replace  a  Hon- 
residefil  Border  Crossing  Card. 

An  ^plication  for  a  replacement 
sident  Border  Crossing  Card 
filed  pursuant  to  §  212.6(e)  of 
ipter.  An  application  for  a 
^ment  Non-resident  Alien 
Canadian  Border  Crossing  Card  must  be 
filed  oti  Form  1-175.  An  application  for 
a  replfilcement  Non-resident  Mexican 
BordeB  Crossing  Card  must  be  filed  on 
Form  t-190. 

$264.6 1  Application  for  an  Initial  or 

It  Form  I-64,  Nonimmigrant 
Anival^)6f>artura  Document,  or  Form  1-05, 
Crewman's  Landing  Penntt. 

(a)  Qeneral.  An  application  for  a  new 
or  replpcement  Form  1-94  or 
replacement  Form  1-95  must  be  made 
on  Foi  n  1-102.  The  appUcation  must  be 
filed  w  ith  the  fee  required  in  §  103.7  of 
this  cb  apter  and  the  initial  evidence 
requin  d  on  the  application  form. 

(b)  /  iling.  An  appUcation  may  be 
approved  if  filed  by  an  aUen  in  the 
United  States  who: 

(1)  Applies  to  replace  a  lost  or  stolen 
Form  1-94  or  Form  1-95  that  had  been 
issued  to  him  or  her; 


(2)  AppUes  to  replace  a  mutilated 
Form  1-94  or  Form  1-55  issued  to  him 
or  her,  or 

(3)  Was  not  issued  a  Form  1-94 
pursuant  to  §235.1(n(l)(i).  (iii),  (iv).  (v). 
or  (vi)  of  this  chapter,  when  last 
admitted  as  a  nonimmigrant,  has  not 
since  been  issued  a  Form  1-94,  and  now 
requires  a  Form  1-94. 

(c)  Processing.  A  pending  application 
filed  under  paragraph  (a)  of  this  section 
shall  be  considered  temporary  evidence 
of  registration.  If  the  application  is 
approved,  the  document  shall  be  issued. 
Tliere  is  no  appeal  from  the  denial  of  an 
application  filed  on  Form  1-102. 

19.  In  §  264.5,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

{264.5    Application  for  a  reptocement  Allen 
Registration  Card. 

•  •        •        •        • 

(g)  Eligibility  for  a  card  while  in 
deportation  or  exclusion  proceedings.  A 
person  in  exclusion  proceedings  shall 
be  entitled  to  evidence  of  permanent 
resident  status  until  ordered  excluded. 
Such  evidence  shall  be  in  the  form  of  a 
temporary  Form  1-551  issued  for  a 
period  sufficient  to  accomplish  the 
exclusion  proceedings.  A  person  in 
deportation  proceedings  shall  be 
entitled  to  evidence  of  permanent 
resident  status  until  ordered  deported  or 
excluded.  Issuance  of  an  alien 
registration  card  to  a  person  in 
exclusion  or  deportation  proceedings, 
provided  the  person  had  status  as  a 
lawful  permanent  resident  when  the 
proceeding  commenced,  shall  not  affect 
those  proceedings. 

PART  292— REPRESENTATION  AND 
APPEARANCES 

20.  The  authority  citation  for  part  292 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1252b.  1362. 

21.  In  §  292.4,  paragraph  (a),  is 
amended  by  adding  a  new  sentence  at 
the  end  of  the  paragraph,  to  read  as 
follows: 

S  292.4    Appearances. 

(a)  *  *  "A  notice  of  appearance 
entered  jn  application  or  petition 
proceedings  must  be  signed  by  the 
appUcant  or  petitioner  to  authorize 
representation  in  order  for  the 
appearance  to  be  recognirad  by  the 
Service.- 

•  •        •        •        • 

Dated:  November  16. 1993. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

(PR  Doc  94-392  Filed  1-10-94;  8:45  am) 
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8  CFR  Part  212 
PNS  No.  1226-921 
roN1115-AB40 

Waiver  of  Certain  Types  of  Visas 

agency:  Immigration  and  Natiualization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  to  permit  district 
directors,  acting  alone,  to  waive  a 
nonimmigrant  visa  or  passport  under 
section  212(d)(4)(A)  of  the  Immigration 
and  Nationality  Act  in  individual  cases, 
if  satisfied  that  a  nonimmigrant  alien  is 
unable  to  present  these  documents 
because  of  an  unforeseen  emergency. 
Formerly,  in  such  circumstances  the 
district  director  was  required  to  seek 
concurrence  of  the  Department  of  State 
Visa  Office  to  grant  a  waiver  of  the 
nonimmigrant  visa  or  passport.  In 
eliminating  the  step  of  seeking 
concmrence  on  each  waiver,  this 
amendment  will  save  resources  for  both 
agencies  and  reduce  the  time  it  takes  to 
admit  certain  nonimmigrant  aliens. 
EFFHCnVE  DATE:  January  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Hinckley,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  room  7228. 
Washington,  DC  20536,  telephone 
number  (202)  616-7493. 

SUPPLEMENTARY  INFORMATION:  Section 
212(d)(4)(A)  of  the  Immigration  and 
Nationality  Act  allows  the  Secretary  of 
State  and  the  Attorney  General,  acting 
jointly,  to  waive  a  nonimmigrant  alien's 
visa  or  passport  when  an  aUen  is  unable 
to  present  the  required  documents  due 
to  an  unforeseen  emergency.  Previously, 
when  such  a  nonimmigrant  appeared  at 
a  port  of  entry,  the  Immigration  and 
Naturalization  Service  district  director 
was  required  to  seek  the  concurrence  of 
the  Department  of  State  Visa  Office 
prior  to  granting  the  waiver.  Pursuant  to 
the  authority  delegated  to  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  by  title  8  U.S.C. 
section  103  and  to  the  Director  of  the 
Visa  Office  of  the  Department  of  State 
by  title  8  U.S.C.  section  104,  the 
Commissioner  and  the  Director  of  the 
Visa  Office,  acting  jointly,  determined 
that  the  previous  procedure  was 
unnecessarily  burdensome.  Officers  of 
the  Department  of  State  concurred  with 
the  recommendations  from  the  ports  of 
entry  in  over  95%  of  the  cases 
presented.  Having  the  district  director 
exercise  the  function  of  the  Department 


of  State  Visa  Office  simultaneously  with 
the  function  assigned  to  the  Immigration 
and  Naturalization  Service  will  save 
resources  for  both  agencies  and  result  in 
a  quicker  admission  of  the  alien.  If  the 
district  director  is  satisfied  that  the  alien 
failed  to  present  a  passport  or  a  visa 
because  of  an  unforeseen  emergency 
and  that  the  alien  should  be  grantea  the 
waiver,  then  the  procedure  at  the  ports 
of  entry  will  remain  the  same.  The  aUen 
will  fill  out  an  appUcation  for  the 
waiver,  the  information  will  be  checked, 
and  a  fee  will  be  charged.  The 
Department  of  State  is  promulgating  a 
similar  regulation  that  amends  $  41.2  of 
title  22,  Code  of  Federal  Regulations. 

The  Immigration  and  NaturaUzation 
Service  (The  Service)  published  a 
proposed  rule,  with  a  request  for 
comments,  in  the  FederaJ  Register  on 
July  30, 1991,  at  56  FR  36028.  amending 
8  CFR  212.1(g).  The  comment  period 
ended  on  August  29. 1991.  The  Service 
received  three  comments.  One 
commentor  endorsed  the  rule's 
practicaUty  but  recommended  a  change 
in  language  in  the  phrase  "unable  to 
obtain  the  required  documents"  so  that 
it  reads  "unable  to  present  the  required 
documents".  The  Service  agrees  that  the 
change  improves  the  rule  by  allowing 
waivers  to  be  granted  in  cases  where  the 
alien  possesses  the  required  documents 
but  cannot  produce  them  at  the  port  of 
entry.  This  change  is  incorporated  in  the 
final  rule. 

Another  commentor  expressed 
concern  that  language  in  the  proposed 
regulation  might  mislead  a  reader  to 
think  that  the  Service  will  seek 
concurrence  from  the  Visa  Office 
without  first  determining  that  the  alien 
is  entitled  to  a  waiver  of  documents. 
Such  a  procedure  would  be  a  deviation 
from  the  Service's  past  practice  rather 
than  a  continuation  of  it.  as  the  Service 
intends,  except  for  eliminating  the  step 
of  seeking  concurrence  from  the 
Etepartment  of  State  Visa  Office. 
Language  in  the  final  rule  has  been 
changed  to  clarify  this  point. 

Another  commentor  noted  that 
transportation  companies  cannot  board 
an  alien  passenger  traveling  in 
emergency  circumstances  who  lacks  the 
required  documents  without  incurring  a 
fine  at  the  port  of  entry.  The  commentor 
recommended  adding  a  provision  to  the 
rule  which  would  specify  the  steps  a 
carrier  must  take  to  board  such  a 
passenger  without  incurring  a  fine.  This 
rule  is  not  intended  to  expand  the 
circumstances  under  which  an  alien 
may  apply  for  a  waiver  of  documents, 
only  to  simpUfy  the  administrative 
procedure  for  granting  a  waiver,  and 
therefore  the  recommendation  will  not 
be  incorporated  into  the  final  rule. 


In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  NaturaUzation  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  Impact  on  a 
substantial  number  of  small  entities. 
This  rule  merely  reflects  an  agreement 
reached  between  the  Department  of 
State  and  the  Immigration  and 
Naturalization  Service  that  results  in  a 
less  burdensome  administrative 
procedure.  In  addition,  members  of  the 
public  are  serviced  in  a  more 
expeditious  manner  as  a  result  of  the 
effect  of  this  rule. 

This  rule  is  not  significant  within  the 
meaning  of  section  3(f)  of  E.0. 12866, 
nor  does  this  rule  have  FederaUsm 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  OMB  control  number  for  this 
collection  is  contained  in  8  CFR  299.5. 

List  of  Subjects  in  8  CFR  Part  212 

Aliens,  Documentation, 
Nonimmigrant,  Passport  and  visas. 
Waivers. 

Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1102. 1103, 1182. 
1184, 1225, 1226. 1228. 1252;  8  CFR  part  2. 

2.  In  §  212.1.  the  first  two  sentences 
in  paragraph  (g)  are  revised  to  read  as 
follows: 

S  21 2.1    Documentary  requirements  for 
nonimmigrants. 

•        •        •        •        • 

(g)  Unforeseen  emergency.  A  visa  and 
a  passport  are  not  required  of  a 
nonimmigrant  who,  either  prior  to  his  or 
her  embarkation  at  a  foreign  port  or 
place  or  at  the  time  of  arrival  at  a  port 
of  entry  in  the  United  States,  satisfies 
the  district  director  at  the  port  of  entry 
that,  because  of  an  unforeseen 
emergency,  he  or  she  is  unable  to 
present  the  required  documents,  in 
which  case  a  waiver  application  shall  be 
made  on  Form  1-193.  The  district 
director  may  approve  a  waiver  of 
documents  in  each  case  in  which  he  or 
she  is  satisfied  that  the  nonimmigrant 
cannot  present  the  required  documents 
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because  of  an  luifbreseen  emergency 
and  the  waiver  would  be  appropriate  in 
the  circumstances.  *  *  • 

•       •       •        •        • 

Dated:  January  5, 1994. 
Dortt  Mumper. 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc  94-646  Filed  1-10-94;  8:45  am] 
MLUNG  COOC  44ie-tO-M 


8CFRPart214 

PNS  14S2-«?] 
Rmi11S-AC72 

Tefflporary  Alien  Workers  Seeking  H- 
IB  Classification  Under  the 
Immigration  and  Nationality  Act 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
certain  provisions  of  the  Miscellaneous 
and  Technical  Immigration  and 
Naturalization  Amendments  of  1991 
(MTINA)  by  establishing  petitioning 
procedures  for  H-IB  nonimmigrants 
and  new  eligibility  criteria  for  foreign 
physicians  seeking  employment  in  the 
medical  professions  in  the  United 
States.  This  rule  contains  the  new 
procedures  required  by  the  legislation 
and  makes  Service  policy  consistent 
with  the  intent  of  Congress.  This  rule 
sets  forth  the  new  filing  procedures  and 
eligibility  standards  and  clarifies  for 
businesses,  academic  institutions,  and 
the  general  public  the  requirements  for 
classification  and  admission  under 
section  101(a)(15)(H)  of  the  Immigration 
and  Nationality  Act  (ACT). 
EFFECTIVE  DATE:  January  11, 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
John  W.  Brown,  Senior  Immigration 
Examiner,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 
425  I  Street,  NW.,  room  7215. 
Washington.  DC  20536,  telephone  (202) 
514-3240. 

SUPPl^MENTARY  INFORMATION:  The 
Immigration  Act  of  1990  (IMMACT). 
Public  Law  101-649.  November  29. 
1990.  dramatically  altered  the  H-lB 
nonimmigrant  classification.  IMMACT. 
among  other  things,  removed  prominent 
aliens  from  the  H-lB  nonimmigrant 
classification  and  required  prospective 
employers  to  obtain  an  approved  labor 
condition  application  from  the 
Department  of  Labor  prior  to  the 
admission  of  the  H-lB  nonimmigrant 
into  the  United  States. 

In  response  to  concerns  raised  by  a 
number  of  interested  parties,  Congress 
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incorporat  »d  numerous  provisions  in 
the  Miscel  aneous  and  Technical 
Immigratic  n  and  Naturalization 
Amendme  its  of  1991,  Public  Law  102- 
232,  Decer  iber  12, 1991.  which 
amended  some  of  the  provisions  created 
by  IMMACJT.  Specifically.  PubUc  Law 
102-232  attended  the  definition  of  an 
H-lB  nonknraigrant  alien  by  removing 
the  require  ment  that  the  intending 
employer  i  ibtain  an  approved  labor 
condition  Application  prior  to  the  alien's 
admission  into  the  United  States, 
amended  the  criteria  which  the 
Secretary  (  f  Labor  could  use  in  invoking 
the  penalt]  provisions  relating  to 
misrepresc  atations  and  omissions  on 
the  labor  ct>ndition  application,  and, 
lastly,  addiessed  the  issue  of  foreign 
physicians  coming  to  the  United  States 
to  perform  services  in  the  medical 
profession 

On  Apri  9.  1992,  the  Service 
published  n  the  Federal  Register  at  57 
FR  12177.  kn  interim  rule  with  requests 
for  comme  its  to  incorporate  the  changes 
contained  n  Public  Law  102-232. 
Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
June  8, 19^2. 

Discussion  of  Comments  on  the  Interim 
Regulation  b 

The  Sen  ice  received  comments  from 
sixteen  inc  ividuals  on  the  interim  rule. 
Some  of  the  commenters  addressed 
more  than  }ne  issue  in  their  comments. 
A  number  pf  commenters  offered 
suggestion!  and  improvements  for  the 
final  rule,  many  of  which  have  been 
adopted  in  the  final  rule.  The  following 
discussion  addresses  the  issues  raised, 
provides  toe  Service's  position  on  the 
issues,  anq.  indicates  the  revisions 
adopted  in  the  final  rule  based  on  the 
public's  coniments. 

Labor  Com  Ution 
§214.2(h)(tXi 


Application — 
iHBXD 


Prior  to  1  tie  passage  of  Public  Law 
102-232.  piBtitioners  in  H-lB  cases  were 
required  tc  submit  a  copy  of  an 
approved  I  ibor  condition  application 
with  the  p(  tition.  Public  Law  102-232 
amended  t  lis  language  by  requiring 
only  that  p  stitioners  attach  a 
certificatio  i  bom  the  Secretary  of  Labor 
indicating  hat  the  petitioner  has  filed  a 
labor  cond  tion  application  with  the 
Secretary  c  f  Labor.  The  interim  rule 
contained  anguage  reflecting  this 
amendmen  t  to  the  statute. 

One  com  menter  suggested  that  a 
petitioner  ( ould  meet  this  statutory 
requiremei  t  by  merely  submitting  a 
copy  of  the  labor  condition  application 
without  v/t  iting  for  the  Department  of 
Labor  to  ce  rtify  the  labor  condition 
applicatioi .  However,  submitting  a  copy 


JMI 


of  the  labor  condition  application  is  not 
sufficient  to  show  that  Uie  application 
has  been  filed.  Only  when  the 
application  has  been  certified  can  the 
Service  be  assured  that  the  petitioner 
has  complied  with  the  filing 
requirement.  Therefore,  the  Service  did 
not  adopt  this  recommendation. 

One  commenter  noted  that  IMMACT 
imposed  a  number  of  penalties  on 
employers  who  failed  to  meet  certain 
conditions  of  the  labor  condition 
application  process.  Section 
.212(n)(2)(C)(ii)  of  the  Act  states  that  in 
those  situations  the  Attorney  General 
shall  not  approve  petitions  filed  by  the 
offiending  employer  under  section  204 
or  214(c)  of  the  Act  for  a  period  of  one 
year.  The  commenter  noted  that 
§  214.2(h)(4)(i)(B)(5)  of  the  interim 
regulation  indicated  only  that  the 
Attorney  General  shall  not  approve 
I>etitions  imder  the  H-lB  category.  In 
response  to  this  comment  the  final  rule 
will  be  amended  to  indicate  that  this 
provision  applies  to  petitions  filed 
under  both  sections  204  and  214(c)  of 
the  Act  as  required  by  statute. 

Return  Transportation  Provision — 

§214.2(h)(4)(iii)(E)ancl 

§214.2(h)(6)(vi)(E) 

One  commenter  suggested  that 
petitioners  in  H-lB  and  H-2B  cases 
should  be  required  to  post  a  bond  in 
order  to  prove  to  the  Service  that  the 
return  transportation  requirement  will 
be  met.  It  is  the  opinion  of  the  Service 
that  the  statute  and  regulations  clearly 
state  the  requirement  that  a  petitioner  in 
these  instances  is  responsible  for  the 
alien  beneficiary's  return  transportation. 
The  filing  of  the  petition  is  sufficient 
assurance  to  the  Service  that  the 
petitioner  will  comply  with  this 
requirement. 

Criteria  and  Documentary  Requirements 
for  Physicians— §  214.2(h)(4)(viii) 

Prior  to  the  passage  of  IMMACT,  alien 
graduates  of  foreign  medical  schools 
were  excluded  from  classification  as  H- 
IB  nonimmigrants  unless  they  were 
coming  to  the  United  States  pursuant  to 
an  invitation  from  a  public  or  nonprofit 
private  educational  or  research 
institution  or  agency  to  teach  or  conduct 
research,  or  both,  at  or  for  such 
institution  or  agency.  These  physicians 
were  not  authorized  to  perform  direct 
patient  care  unless  it  was  incidental  to 
the  teaching  or  research.  This 
restriction,  however,  was  not  contained 
in  IMMACT,  thereby  allowing  graduates 
of  foreign  medical  schools  to  perform 
direct  patient  care  in  the  United  States. 

Public  Law  102-232  addressed  the 
issue  of  foreign  physicians  coming  to 
the  United  States  to  perform  services  in 


the  medical  p/ofession.  The  legislation 
provided  tluK  thesa^rlTens  could  obtain 
H-lB  classfficatiof  in  either  of  two 
ways. 

First  (mirfbciuglhe  pre-IMMACT 
statutory  language),  an  alien  may  be 
accorded  H-lB  classification  if  the  alien 
is  coming  to  the  United  States  pursuant 
to  an  invitation  from  a  public  or 
nonprofit  private  educational  or 
research  institution  or  agency  to  teach 
or  conduct  research,  or  both,  at  or  for 
such  institution  or  agency. 

Second,  an  alien  may  be  accorded  H- 
IB  classification  if  he  or  she  has  passed 
the  Federation  Licensing  Examination 
(FLEX)  or  an  equivalent  examination  as 
determined  by  the  Secretary  of  Health 
and  Human  Services.  Eligibility  under 
this  criterion  also  requires  a 
demonstration  that  the  alien  has 
competency  in  oral  and  written  English 
or  that  the  alien  has  graduated  from  a 
school  of  medicine  accredited  by  a  body 
or  bodies  approved  for  that  purpose  by 
the  Secretary  of  Education. 

In  the  preamble  to  the  interim  rule,  it 
was  stated  that  there  was  no  distinction 
between  alien  physicians  educated  in 
the  United  States  and  those  educated 
abroad  and  that  both  had  to  pass  the 
Federation  Licensing  Examination 
(FLEX)  in  order  to  be  classified  as  an  H- 
IB  nonimmigrant  in  order  to  perform 
direct  patient  care. 

Three  commenters  stated  that  the 
FLEX  requirement  should  not  be 
applicable  to  alien  graduates  of  United 
States  medical  schools  since,  over  the 
previous  decade,  the  Service  has 
consistently  permitted  these  aliens  to 
engage  in  direct  patient  care  under  the 
H-IB  classification.  These  commenters 
-also  noted  that  graduates  of  United 
States  medical  schools  are  not  normally 
required  to  take  the  FLEX  examination 
as  part  of  their  training  and  licensing 
requirements. 

subsequent  to  the  publication  of  the 
interim  rule,  the  Service  altered  its 
position  on  this  issue,  reaflirming  that 
the  FLEX  requirement  did  not  apply  to 
aliens  educated  at  United  States  medical 
schools.  This  position  now  will  be 
codified  in  the  final  rule.  It  should  be 
noted,  however,  that  the  FLEX 
requirement  does  apply  to  aliens 
educated  in  foreign  medical  schools, 
including  schools  in  Canada.  The  final 
rule  will  be  amended  to  reflect  the 
Service's  present  position. 

Two  commentere  noted  that  aliens  of 
national  or  international  renown  in  the 
field  of  medicine,  pursuant  to  section 
101(a)(41)  of  the  Act.  are  not  considered 
graduates  of  a  medical  school  and 
should  be  exempt  for  the  FLEX 
requirement.  The  Service  agrees  with 
this  comment  and  the  final  rule  will  be 


amended  to  indicate  that  aliens  of 
national  or  international  renown  in  the 
field  of  medicine  are  exempt  bom  the 
FLEX  requirement  as  well  as  the  other 
requirements  set  forth  in  section 
212(j)(2)  of  the  Act.  They  are.  however, 
required  to  meet  the  licensure 
requirements  for  the  state  of  intended 
employment. 

Equivalency  to  the  FLEX 

Public  Law  102-232  provides  that 
alien  physicians  who  wish  to  perform 
patient  care  in  the  United  States  must, 
among  other  things,  pass  the  FLEX 
examination  or  an  equivalent 
examination  as  determined  Ly  the 
Secretary  of  Health  and  Human 
Services.  By  notice  pubhshed  on 
September  16, 1992  at  57  FR  42755,  the 
Secretary  of  Health  and  Human  Services 
designated  Parts  I,  D.  and  III  of  the 
National  Board  of  Medical  Examiners 
certifying  examinations  and  the  Steps  1, 
2,  and  3  examinations  of  the  United 
States  Medical  Licensing  Examinations 
program  as  equivalent  to  the  FLEX. 

Six  commentere  suggested  that  the 
Licentiate  of  the  Medical  Council  of 
Canada  (LMCC),  the  Canadian  medical 
Ucensing  procedure,  or  a  State  license 
should  also  be  determined  to  be 
equivalent  to  the  FLEX.  A  determination 
that  the  LMCC  or  a  state  license  is 
equivalent  to  the  FLEX  is  outside  the 
scope  of  the  Service's  authority. 

Competency  in  the  English  Language 

Pubhc  Law  102-232  also  requires  that 
graduates  of  medical  schools  coming  to 
the  United  States  to  perform  services  in 
the  medical  professions  must 
demonstrate  competency  in  oral  and 
written  English  or  be  a  graduate  of  a 
school  of  medicine  accredited  by  a  body 
or  bodies  approved  for  that  purpose  by 
the  Secretary  of  Education.  The  interim 
rule  contains  the  requirement  that  a 
petitioner  may  demonstrate  English 
competency  by  submitting  evidence  that 
the  alien  has  passed  the  English  test 
given  by  the  Educational  Commission 
for  Foreign  Medical  Graduates 
(ECFMG).  The  interim  regulation  did 
not  contain  any  additional  tests  or 
mechanisms  to  establish  competency  in 
the  English  language  but  it  was  stated  in 
the  preamble  to  the  interim  rule  that  the 
Service  would  consider  other 
sugjgestions  to  demonstrate  competency. 

Two  commenters  suggested  that  the 
Test  of  English  as  a  Foreign  Language 
(TOEFL)  should  be  recognized  as  an 
alternate  test  to  establish  English 
competency.  Since  the  results  of  the 
TOEFL  are  reported  as  a  raw  score 
which  must  he  interpreted  by  the  entity 
reviewing  the  score,  and  the 
administrators  of  the  test  have  not 


established  a  passing  grade  for  the  test, 
the  Service  cannot  adopt  this  suggestion 
since  it  does  not  have  the  expertise  or 
resources  to  interpret  this  test. 

Two  commenters  also  suggested  that 
the  Service  recognize  that  graduates  of 
medical  schools  located  in  an  EngUsh- 
speaking  country  in  which  the  language 
of  instruction  is  also  English  have 
competency  in  the  English  language. 
Since  the  statutory  language  already 
addresses  the  issue  of  language 
competency  in  relation  to  graduation 
from  certain  universities,  the  adoption 
of  this  suggestion  would  be  in  conflict 
with  the  statutory  language. 

Licensure 

The  interim  rule  requires  that  a 
petition  for  a  physician  coming  to  the 
United  States  to  perform  services  in  the 
medical  profession  must  be 
accompanied  by  evidence  that  the 
physician  has  a  license  or  authorization 
required  by  the  State  of  intended 
employment,  if  the  state  requires  such 
license  or  authorization.  This  language 
was  adopted  to  ensure  that  at  the  time 
the  petition  was  filed  the  physician  and 
met  the  regulatory  requirements  relating 
to  the  practice  of  medicine  in  the  state 
of  intended  employment.  The  regulation 
also  recognizes  that,  in  certain 
instances,  a  state  may  not  require  a 

Ehysician  to  obtain  an  actual  medical 
cense  in  order  to  perform  the  duties  of 
a  particular  position. 

Two  commenters  suggested  that  the 
regulations  of  the  state  of  intended 
employment  should  dictate  which  type 
of  license,  if  any,  should  be  required  by 
the  Service.  This  suggested  regulatory 
change  is  unnecessary  since  it  is  already 
provided  for  in  the  language  of  the 
interim  rule  at  §214.2(h)(4)(viii)(A)(l). 

One  commenter  also  noted  that 
certain  physicians  employer  by  the 
United  States  government,  such  as  the 
Veterans  Administration,  are  not 
required  to  possess  a  license  issued  by 
the  state  of  intended  employment  hut 
merely  require  a  license  from  any  state. 
The  final  rule  has  been  amended  to 
accommodate  this  situation. 

One  commenter  suggested  that  an 
alien  physician  should  not  be  required 
to  obtain  a  medical  license  if  the  alien 
is  not  coming  to  the  United  States  to 
perform  patient  care.  As  written,  the 
interim  rule  requires  that  licensure  must 
be  obtained  only  in  those  situations 
where  the  alien  beneficiary  will  be 
performing  clinical  care.  An  alien 
physician  coming  to  fill  a  position 
which  does  not  normally  require 
licensure,  e.g.,  medical  research,  would 
not  be  required  to  obtain  a  Ucense. 
Thus,  this  suggestion  need  not  be 
adopted. 
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Approval  and  Validity  of  Petitions — 
§214.2(hK9)(iii)(B) 

The  initial  approval  of  an  H-lB 
petition  is  currently  limited  to  three 
years.  One  commenter  suggested  that  H- 
IB  petitions  should  be  approved  for  the 
validity  period  of  the  supporting  labor 
condition  application,  not  to  exceed  six 
years.  The  Service  does  not  deem  it 
appropriate  to  consider  extending  the 
initial  validity  period  of  H-lB  petitions 
without  first  soliciting  public  comment 
on  the  issue.  This  issue  will  be 
addressed  in  a  future  proposed  rule. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  merely  clarifies  provisions  of 
the  MTINA  which  establish  certain  new 
petitioning  procedures  for  H-lB 
nonimmigrants  and  new  eligibility 
criteria  for  foreign  physicians  seeking 
employment  in  the  medical  profession 
in  this  coimtry,  and  therefore  has  a  de 
minimus  economic  impact  on  small 
entities.  This  rule  is  not  considered  to 
be  significant  within  section  3(0  of  E.O. 
12866,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612. 

List  of  Subiects  in  8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens.  Employment, 
Organization  and  functions 
(Government  agencies). 

Accordingly,  the  Interim  Rule 
amending  8  CFR  part  214  which  was 
published  at  57  FR 12177-12179  on 
April  9, 1992.  js  adopted  as  a  final  rule 
with  the  following  changes: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Anthority:  8  U.S.C  llOl.  1103,  ii82, 1184. 
1186a.  1221. 1281. 1282;  8  CFR  part  2. 

2.  Section  214.2  is  amended  by: 

a.  Revising  paragraph  (h)(l)(ii)(B)(Il: 

b.  Revising  paragraph  (h)(4)(i)(B)(5); 
c  Revising  paragraph 

(h)(4)(viii)(A)(l); 

d.  Revising  paragraph 
(h)(4)(vui){B)(2):  and 

e.  Adding  paragraph  (h){4)(viii)(C)  to 
read  as  follows: 

f214J    Special  requlramcnts  for 
admission,  sxtanslon,  and  malntsnancs  of 
status. 
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(B) 

(1)  To  >erform  services  in  a  specialty 
occupation  (except  registered  nurses, 
agricultural  workers,  and  aliens 
describee  in  section  101(a)  (15)  (O)  and 
(P)  of  thai  Act)  described  in  section 
214(i)(l)  bf  the  Act,  that  meets  the 
requiremfents  of  section  214(i)(2)  of  the 
Act,  and  for  whom  the  Secretary  of 
Labor  hat  determined  and  certified  to 
the  Attorney  General  that  the 
prospective  employer  has  filed  a  labor 
conditioa  application  under  section 
212(n)(HoftheAct; 
•        • 

(4)  ' 
(i)  • 
(B)  ' 

(5)  If  llie  Secretary  of  Labor  notifies 
the  Servifce  that  the  petitioning 
employe!  has  failed  to  meet  a  condition 
of  paragraph  (B)  of  section  212(n)(l)  of 
the  Act,  las  substantially  failed  to  meet 
a  condition  of  paragraphs  (C)  or  (D)  of 
section  212(n)(l)  of  the  Act.  has 
willfully  failed  to  meet  a  condition  of 
paragraph  (A)  of  section  212(n)(l)  of  the 
Act.  or  h^s  misrepresented  any  material 
fact  in  thfc  application,  the  Service  shall 
not  approve  petitions  filed  with  respect 
to  that  employer  under  section  204  or 
214(c)  of  khe  Act  for  a  period  of  at  least 
one  year  rom  the  date  of  receipt  of  such 
notice. 


(viii) 
(A)  • 
(1) 
authorizJt 


'  • 


iHa<  a 


•  I 


license  or  other  - 
ion  required  by  the  state  of 
intended  employment  to  practice 
medicine ,  or  is  exempt  by  law 
therefron  .  if  the  physician  will  perform 
direct  pal  ient  care  and  the  state  requires 
the  licence  or  authorization,  and 


(h)  • 
(1)  • 
(ii)  • 


(B) 

(2)  The!  alien  has  passed  the 
Federation  Licensing  Examination  (or 
an  equivalent  examination  as 
determined  by  the  Secretary  of  Health 
and  Humkn  Services)  or  is  a  graduate  of 
a  United  States  medical  school;  and 

[i)  Has  comjietency  in  oral  and  written 
English  Which  shall  be  demonstrated  by 
the  passage  of  the  English  language 
proficieni  :y  test  given  by  the 
Educatioi  lal  Commission  for  Foreign 
Medical  ( rraduates;  or 

[ii]  Is  a  graduate  of  a  school  of 
medicine  accredited  by  a  body  or  bodies 
approved  for  that  purpose  by  the 
Secretary  of  Education. 

(C)  Exception  for  physicians  of 
national  kr  international  renown.  A 
physiciaq  who  is  a  graduate  of  a 
m»dical  school  in  a  foreign  state  and 
who  is  of  national  or  international 
renovm  is  the  field  of  medicine  is 


exempt  from  the  requirements  of 
paragraph  (h)(4)(viii)(B)  of  this  section. 

•       *       •       •       • 

§214.2    [Amended] 

3.  In  §  214.2.  paragraph  (h)(2)(i)(B)  is 
amended  by  removing  the  last  sentence. 

Dated:  )anuary  6, 1994. 

Doris  Meissner. 

Commissioner,  Immig^Uon  and 
Naturalization  Service. 

(FR  Doc.  94-569  Filed  1-10-94;  8:45  am] 

BlUiNQ  COOe  441»-10-M 


8  CFR  Part  24Sa 
PNS  Na  1818-03] 
RIN  111&-AD44 

Detennination  of  Public  Charges  for 
Legalization  Benefits,  Amendment 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACnow;  Final  rule. 

summary:  This  rule  amends  the 
regulations  of  the  Immigration  and 
Naturalization  Service  (Service)  relating 
to  applications  for  lawfitl  temporary 
residence  under  section  245A  of  the 
Immigration  and  Nationality  Act 
Specifically,  this  rule  amends  the 
special  rule  for  determination  of  public 
charge  to  provide  that  aliens  who  are 
self-supporting  despite  earning  income 
below  the  poverty  level  may  be 
admissible  without  having  to  apply  for 
a  waiver  of  inadmissibility  under  8  CFR 
245a.2(k)  (2). 

EFFECTIVE  DATE:  January  11. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Gomez.  Senior  Immigration  Examiner, 
Immigration  and  Naturalization  Service, 
room  7223, 425  I  Street,  NW., 
Washington.  DC  20536.  Telephone: 
(202)  514-5014. 

SUPPLEMENTARY  INFORMATKM:  On  August 
27, 1993.  the  hnmigration  and 
Naturalization  Service  published  in  the 
Federal  Register  at  58  FR  45235-45236, 
an  interim  rule  with  request  for 
comments  to  amend  8  CFR  part  24Sa. 
The  interim  rule  was  issued  to  remove 
language  that  had  been  inadvertently 
added  in  a  previous  final  rule  which 
was  published  in  the  Federal  Register 
on  July  12, 1989,  at  54  FR  29449. 
Specifically,  the  interim  rule  clarified 
that  persons  described  in  the  special 
rule  for  determination  of  public  charge 
are  in  fact  admissible  without  having  to 
apply  for  a  waiver  of  inadmissibility. 
The  Service  received  two  conunents  on 
the  interim  rule,  both  of  which  viewed 
the  amendment  favorably,  noting  that 
the  amendment  brought  the  regulation 
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in  conformity  with  section  245  A  of  the 
Immigration  and  Nationality  Act. 

In  accordance  with  5  U.S.C  60S(b), 
the  Commissioner  certifies  that  this  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
provides  a  benefit  for  individual  aliens. 
It  does  not  affect  small  entities.  This 
rule  is  not  significant  within  the 
meaning  of  section  3(0  of  Executive 
Order  12866.  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

List  of  Subjects  in  8  CFR  Part  24Sa 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  part  245a  of  chapter  I  of  title 
8  of  the  Code  of  Federal  Regulations 
which  was  published  at  58  FR  45235- 
45236  on  August  27, 1993.  is  adopted  as 
a  final  rule  without  change. 

Dated:  Decmeber  30, 1993. 
Doris  Meissner. 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  94-540  Filed  1-10-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-230-AD;  Amendment 
39-8791:  AD  94-01-09] 

Airworthiness  Directives;  Canadair 
Model  CL-600-2B19  "Regional  Jet" 
Series  100  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Canadair  Model  CL-600- 
2B19  "Regional  Jet"  Series  100 
airplanes.  This  action  requires  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  to  limit  altitude  and  airspeed 
operations  of  the  airplane  under  certain 
conditions  of  hydraulic  system  failure. 
This  amendment  is  prompted  by  a 
report  of  sheared-off  shear  pins  found 
on  one  airplane's  elevator  dampers.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  undampened 
vibration  of  the  elevators  in  normal 


cruise  conditions  when  combined  with 
hydraulic  system  failures,  a  condition 
which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  January  26, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  14. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
.  230-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer, 
Airframe  Branch.  ANE-172.  New  York 
Aircraft  Certificatien  Office,  FAA. 
Engine  and  Propeller  Directorate,  181 
South  Franklin  Avenue,  room  202. 
Valley  Stream.  New  York  11581; 
telephone  (516)  791-6221;  fax  (516) 
791-9024. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Canadair 
Model  CL-600-2B19  "Regional  Jet" 
Series  100  airplanes.  Transport  Canada 
Aviation  advises  that  one  operator  of 
these  airplanes  found  that  the  shear  pins 
on  the  airplane  elevator  dampers  had 
sheared  off.  This  finding  was  made 
during  a  routine  check  of  the  airplane. 
The  cause  of  the  pin  failure  has  not  been 
determined.  Failure  of  the  shear  pins  on 
the  elevator  damper,  if  not  detected  and 
corrected,  may  lead  to  undampened 
vibration  of  the  elevators  during  normal 
cruise  conditions  when  combined  with 
hydraulic  system  failures.  This  situation 
could  result  in  reduced  controllability 
of  the  airplane. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above. 

In  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada,  Transport  Canada  Aviation 
issued  a  Canadian  airworthiness 
directive  on  December  17,  1993,  that 
restricts  operation  of  these  airplanes  to 
certain  altitude  and  airspeed  limits 
under  various  condition?  of  hydraulic 
system  failure.  The  FAA  has  examined 
the  findings  of  Tran.sport  Canada 
Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 


type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  undampened  vibration  of  the 
elevators  during  normal  cruise 
conditions  in  the  event  of  hydraulic 
system  failures,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  AD  requires  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  restrict  altitude  and  airspeed 
operations  under  conditions  of  single  or 
double  hydraulic  failure. 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  additional 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-23Q-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  hicorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

S  39.1 3    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-01-09    Canadair  Amendment  39- 
8791.  Docket  93-NM-230-AD. 

Applicability:  Model  CL-600-2B19 
'Regional  )ef "  Series  100  airplanes;  serial 


numberaJ7003  and  subsequent;  certificated  in 
any  cateiory. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prwent  undampened  vibration  of  the 
elevatonl  during  normal  cruise  conditions  in 
the  even!  of  hydraulic  system  failures,  which 
could  re^lt  in  reduced  controllability  of  the 
airpianejaccomplish  the  following: 

(a)  WiOiin  30  days  after  the  effective  date 
of  this  Ap,  revise  the  Limitations  Section  of 
the  FAA-epproved  Airplane  Flight  Manual 
(AFM)  to  Include  the  following  restrictions  of 
altitude  and  airspeed  operations  under 
conditioBs  of  single  or  double  hydraulic 
system  failure;  and  advise  the  flight  crew  of 
these  revised  limits.  Revision  of  the  AFM 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  ih  the  AFM. 

Note  l|  The  restrictions  described  in  the 
AFM  Temporary  Revision  (TR)  RJ/30  meet 
the  requirements  of  this  paragraph. 
Therefor*,  inserting  a  copy  of  TR  RJ/30  in 
lieu  of  this  AD  in  the  AFM  is  considered  an 
acceptabje  means  of  compliance  with  this 
paragraph 


AltJtudt  limit 
(maxirium) 


Single  H)ijrau1lc 
Systenj  Fail- 
ure: 

31,000lfeet 
30,000  feet 
28.000  jTeet  . 
26,000  beet  . 
24.000fleet  . 
22,000  leet  . 
20.000  jfeet 
arxllielow. 

Oout>le  Hydraulic 
System 
ure: 
10.000  Net 


Fail- 


Airspeed  limit  (maximum) 


0.55  Mach  (199  KIAS). 
0.55  Mach  (204  KIAS). 
0.55  Mach  (213  KIAS). 
0.55  Mach  (222  KIAS). 
0.55  Mach  (232  KIAS). 
0.55  Mach  (241  KIAS). 
252  KIAS. 


200  KIAS. 


(b)  An  i  iltemative  method  of  compliance  or 
adjustme  it  of  the  compliance  time  that 
provides  in  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Gertincafion  OfBce  (AGO).  FAA. 
Engine  aqd  Propeller  Directorate.  Operators 
shall  subtiit  their  requests  through  an 
approprialte  FAA  Principal  Maintenance 
Inspector;  who  may  add  comments  and  then 
send  it  tokhe  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existencelof  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  ^m  the  New  York  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordante  with  FAR  21.197  and  21.199  to 
operate  tlje  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accompliihed. 

(d)  Thi4  amendment  becomes  efEective  on 
January  2^,  1994. 

Issued  li  Renton.  Washington,  on  January 

Danell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  (  4-344  Filed  1-10-94;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docint  No.  91-ANM-14] 

Alteration  of  VOR  Federal  Airway  V- 
220 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published 
on  September  10, 1993.  This  final  rule 
alters  the  description  of  VOR  Federal 
Airway  V-220,  located  in  Colorado  and 
Nebraska,  to  coincide  with  the 
scheduled  opening  date  of  the  new 
Denver  International  Airport.  This 
action  is  necessary  to  incorporate  a 
recent  amendment  to  V-220  between 
Grand  Junction.  CO.  and  Meeker,  (X). 
which  became  effective  on  November 
11. 1993. 

EFFECTIVE  DATE:  0701  UTC,  Manii  9. 
1994. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATKDN:  On 
September  10, 1993.  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  that  alters  VOR 
Federal  Airway  V-220,  located  in 
Ck)lorado  and  Nebraska,  to  coincide 
with  the  scheduled  opening  date  of  the 
new  Denver  International  Airport  (58  FR 
47631).  This  action  is  necessary  to 
incorporate  a  recent  amendment  to  V- 
220  between  Grand  Junction,  CO,  and 
Meeker,  CO,  which  became  effective  on 
November  11. 1993  (58  FR  51010). 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  September  10.  1993  (58 
FR  47631)  and  the  description  in  FAA 
Order  7400.9A,  which  is  incorporated 
by  reference  in  14  CFR  71.1,  are 
corrected  as  follows: 

§71.1    [Corrected] 

On  page  47633,  in  the  first  column, 
the  description  for  V-220  is  corrected  to 
read  as  follows: 

V-220    ICorrected] 

From  Grand  Junction.  CO;  INT  Grand 
Junction  075°  and  Rifle.  GO.  163'  radiaU; 
Rifle;  Meeker,  Ca.  Hayden.  CO;  Kremmling. 
CO;  INT  Kremmling  081"  and  Gill.  GO.  234'» 
radials;  Gill;  Akron,  CO;  INT  Akron  094*  and 
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McCook.  NE.  264*  radials;  McCook;  INT 
McCook  072"  and  Grand  island.  NE.  241' 
radials;  Kearney,  NE;  Hastings.  NE; 
Columbus.  NE.  From  Norfolk.  NE;  Yankton, 
SD;  INT  Yankton  015'  and  Sioux  Falls,  SD, 
231*  radials;  Sioux  Falls;  INT  Sioux  Falls 
004"  and  Wafertown,  SD,  154*  radials; 
Watertown;  INT  Watertown  021*  and  Fargo, 
ND.  172*  radials:  Fargo:  INT  Fargo  004"  and 
Grand  Forks.  ND,  152'  radials;  to  Grand 
Forks. 

Issued  in  Washington,  DC.  on  December 
29. 1993. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-627  Filed  1-10-94;  8:45  am] 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  41 
[Public  Notice  1931] 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act;  Waiver  by 
Secretary  of  State  artd  Attorney 
General  of  Passport  and/or  Visa 
Requirements  for  Certain  Categories  of 
Nonimmigrants 

AGENCY:  Bureau  of  Consular  Affairs, 

DOS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  authorizes  the 
District  Director  of  the  Immigration  and 
Naturalization  Service  to  exercise  the 
Def)artment  of  State's  function  with 
respect  to  the  waiver  of  the  passport 
and/or  visa  requirement  under  the 
provisions  of  section  212(d)(4)(A)  of  the 
Immigration  and  Nationality  Act  (INA). 
The  rule  eliminates  time  consuming 
procedures  for  obtaining  the 
concurrence  of  passport  and/or  visa 
waivers,  and  benefits  certain 
nonimmigrant  aliens  who,  because  of 
unforeseen  circumstances,  are  subjected 
to  delays  when  seeking  admission  to  the 
United  States  without  the  required 
documents. 

EFFECTIVE  DATE:  January  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division.  Visa  Services, 
Washington,  DC.  (202)  663-1204. 
SUPPLEMENTARY  INFORMATION:  On  July 
30,  1991,  the  Department  of  State 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  at  56  FR  36029. 
The  rule  proposed  to  amend  part  41. 
§  41.2(j),  which  provided  for  the  waiver 
of  the  passport  and/or  visa  requirement 
by  the  District  Director  of  the 


Immigration  and  Naturalization  Service 
(INS)  at  the  port  of  entry,  with  the 
concurrence  of  the  designated  State 
Department  official,  if  such  officials 
were  satisfied  that  the  nonimmigrant 
alien  was  unable  to  obtain  the  required 
documentation  because  of  an 
unforeseen  emergency.  This  final  rule 
authorizes  the  District  Director  of  the 
Immigration  and  Naturalization  Service 
at  the  port  of  entry  to  exercise  the 
Department  of  State's  function  with 
respect  to  the  waiver  of  the  passport 
and/or  visa  requirement  under  the 
provisions  of  INA  212(d)(4)(A). 

Comment 

During  the  comment  period  the 
Department  received  only  one  comment. 
The  commenting  organization  noted 
that  under  the  proposed  regulations 
nonimmigrants  who  are  "unable  to 
obtain"  the  required  documents  may 
benefit  from  such  a  waiver.  The 
commenter  suggested  that  the  proposed 
language  be  amended  to  read  "luiable  to 
present"  the  required  documents. 

A  review  of  the  historical  files  reveals 
that  the  language  in  question  has  been 
in  use  since  at  least  1958.  The  focus  at 
that  time  was  on  fact  patterns  in  which 
the  alien  indeed  could  not  for 
geographical,  political,  and  other 
reasons  obtain  the  required  documents. 
Circumstances  have  cbanged  radically 
since  that  time.  The  Department 
believes  that  the  recommendation  to 
change  the  word  "obtain"  to  read 
"present"  has  merit  as  it  more 
accurately  reflects  current  world 
circumstances  and  the  intent  of  the 
statute.  In  order  to  gain  admission  to  the 
United  States  an  alien  must  present  the 
required  pertinent  documentation, 
whether  one  has  the  ability  or  not  to 
obtain  such.  Absent  such 
documentation,  the  immigration  officer 
in  charge  at  the  port  of  entry  must 
decide  whether  the  applicant  for 
admission  is  indeed  qualified  for  the 
desired  nonimmigrant  visa  classification 
and  whether  the  inability  to  present  the 
required  documentation  was  due  to  an 
unforeseen  emergency. 

Furthermore,  the  Department  wishes 
to  clarify  the  limited  extent  of  the 
authority  delegated  to  the  Immigration 
and  Naturalization  Service.  Although 
the  proposed  rule  permits  the  District 
Director  to  waive  the  documentary 
requirements  of  INA  212(a)(7)(B),  the 
Department  of  State  will  continue  to 
exercise  the  authority  vested  in  the 
Secretary  of  State  and  the  Attorney 
General  under  the  provisions  of  INA 
212(d)(4)(A)  relating  to  the  joint 
concurrence  in  documentary  waivers, " 
except  in  the  circumstances  described 
in  §41.2(j)  of  this  final  rule. 


Consequently,  this  final  rule  makes 
minor  modifications  to  the  text  of  the 
regulation  as  discussed  in  the  preamble. 
This  final  rule  is  not  considered  to  be 
a  major  rule  for  purposes  of  E.0. 12291 
nor  is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  In  addition, 
this  rule  does  not  impose  information 
collection  requirements  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  This  rule  has  been  revised 
as  required  by  E.0. 12778  and  certified 
to  be  in  compliance  therewith. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Documentation, 
Nonimmigrants,  Passport  and  visas, 
Waivers. 

Accordingly,  22  CFR  part  41  is  • 
amended  as  follows: 

PART  41— {AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read  as  follows: 

Authority:  Sec.  104.  66  Stat.  174,  8  U.S.C 
1104;  Sec.  109(b)(1).  91  Stat.  847. 

2.  In  §  41.2,  paragraph  (j)  is  revised  to 
read  as  follows: 

S  41 .2    Wahf er  by  Secretary  of  State  and 
Attorney  General  of  passport  and/or  visa 
requirements  for  certain  categories  of 
nonimmigrants. 


(j)  Individual  cases  of  unforeseen 
emergencies.  A  visa  and  passport  are 
not  required  of  an  alien  if,  either  prior 
to  the  alien's  embarkation  abroad  or 
upon  arrival  at  a  port  of  entry,  the 
responsible  district  director  of  the 
Immigration  and  Naturalization  Service 
in  charge  of  the  port  of  entry  concludes 
that  the  alien  is  unable  to  present  the 
required  documents  because  of  an 
unforeseen  emergency.  Any  waiver  of 
the  visa  or  passport  requirement  may  be 
granted  by  the  INS  district  director 
pursuant  to  INA  212(d)(4)(A)  without 
the  prior  concurrence  of  the  Department 
of  State  in  each  case  in  which  the 
district  director  concludes  that  the 
alien's  claim  of  emergency 
circumstances  is  legitimate  and  bona 
fide  and  that  approval  of  the  waiver 
would  be  appropriate  under  all  of  the 
attendant  facts  and  circumstances. 
•    '     •        •        •        • 

Dated:  January  5, 1994. 
Mary  A.  Ryan. 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  94-645  Filed  1-10-94;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  251,  252  and  255 
[DoctotNo.  R-e34-1589;  FR-2951-F-02] 
RIN  2S02-^F09 

GNMA  Requests  for  Full  Insurance  on 
Coinsurance  Loans 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  currently 
applicable  multifamily  and  health 
facility  coinsurance  regulations  to 
eliminate  the  requirement  that  the 
Government  National  Mortgage 
Association  (GNMA),  in  every  case,  first 
attempt  to  assign  issuer-senicer 
responsibility  on  current  coinsured 
mortgages  held  by  a  defaulting  lender- 
issuer  before  requesting  full  insurance 
endorsement  by  the  Federal  Housing 
Administration  (FHA).  The  purpose  of 
the  rule-is  to  eliminate  a  current 
regulatory  requirement  which  has 
proved  to  be  time-consuming  and,  in 
most  cases,  unnecessary. 
EFFECTIVE  DATE:  February  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  B.  Sullivan,  Director,  Office  of 
Multifamily  Housing  Management, 
room  6160,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410.  voice  (202) 
708-3730,  TDD  (202)  708-4594.  (These 
are  not  toll-free  numbers.) 

SUPPt^MENTARY  INFORMATION:  The 
Department's  former  regulations 
concerning  GNMA's  right  to  assignment 
of  coinsured  mortgages  were  found  at  24 
CFR  251.827  (Multifamily 
Coinsurance — New  Construction  and 
Substantial  RehabiUtation),  §  252.827 
(Coinsurance  of  Nursing  Homes  and 
Related  Facilities),  and  §255.827 
(Coinsurance  of  Mortgages  Covering 
Existing  Multifamily  Projects),  before 
their  recent  removal  as  part  of  the 
termination  of  the  Coinsurance  program 
sections  on  right  to  assignment  provided 
that,  for  any  Coinsured  Mortgage  that  is 
not  in  default  and  is  held  by  a 
defaulting  lender-issuer.  GNMA  will 
first  attempt  to  have  the  Mortgage 
assigned  to  another  eligible  coinsuring 
lendfer  by  soliciting  offers  to  assume  the 
defoulting  lender-issuer's  rights  and 
obligations  under  the  Mortgage  frtim 
those  eligible  coinsuring  lenders  that  are 
indicated  on  a  periodically  updated 


listingpumished  to  GNMA  by  the 
Commissioner  and  that  are  also  GNMA 
issuers.  If  GNMA  rejects  all  offers  or  no 
offers  4re  received.  GNMA  will  then 
have  the  right  to  perfect  an  assignment 
of  the  Mortgage  to  itself.  The 
Commissioner  will  endorse  any 
Mortg^  assigned  to  GNMA  as 
providfed  by  this  section  for  full 
insuraace  effective  as  of  the  date  of 
assign«ient  in  accordance  with  the 
approdriate  provisions  of  title  24  of  the 
Code  df  Federal  Regulations. 

On  October  10, 1990.  a  final  rule  was 
publis|ed  (55  FR  41312)  terminating  the 
FHA  ntultifamily  coinsurance  programs 
and  revising  parts  251,  252  and  255.  As 
a  result  of  the  final  rule,  parts  251,  252 
and  255  each  now  consist  of  a  single 
section  dealing  with  the  program  phase- 
out  prtjcess.  However,  while  the  former 
rule's  Provisions  are  no  longer  included 
ode  of  Federal  Regulations, 
gulations  in  effect  before 
er  12, 1990  continue  to  govern 
kts  and  obligations  of  mortgagors, 
ring  lenders  and  HUD  in 
existence  before  the  termination  of  the 
coinsutance  programs.  The  effect  of  this 
rule  is  |o  revise  those  regulations  as  they 
relate  t^  the  handling  of  mortgage 
assignjiients  to  GNMA. 

On  December  15.  1992  the 
Department  published  a  proposed  rule 
(57  FR59314)  identical  in  text  to  this 
final  nile.  No  conunents  were  received 
from  the  public  concerning  this 
proposed  rule. 

In  li(  u  of  the  above-quoted  paragraphs 
(aid)  a  id  (a)(2).  this  rule  provides  that 
"For  ai  y  Coinsured  Mortgage  that  is  not 
in  default  and  is  held  by  a  defaulting 
lender-issuer.  GNMA  will  have  the  right 
to  perf(  ct  an  assignment  of  the  mortgage 
to  itsel .  However,  before  exercising  this 
right,  C  NMA  will  attempt  to  have  the 
Mortga  ^  assigned  to  another  eligible 
coinsu^ng  lender  (unless  it  determines, 
with  the  agreement  of  the 
Commi|ssioner,  that  the  attempt  would 
prove  iheffectual  because  of  market  or 
other  conditions).  The  assignment  will 
be  attempted  by  soliciting  offers  to 
assuma  the  defaulting  lender-issuer's 
rights  a|nd  obligations  under  the 
Mortgage  from  those  eUgible  coinsuring 
lenders  that  are  also  GNMA  issuers  and 
that  ara  indicated  on  a  periodically 
update^  listing  furnished  to  GNMA  by 
the  Coihmissioner." 

Given  the  facts  that  (a)  the  authority 
to  coiniure  mortgages  has  been 
termini  ted;  (b)  for  the  most  part,  no 
market  exists  for  the  purchase  of 
coinsuoance  servicing  rights;  and  (c) 
none  of  the  few  remaining  approved 
coinsuring  lenders  has  shown  any 
Interest  to  date  in  assuming  additional 
coinsui  ing  risk  by  assignment  of  loans 
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from  GNMA.  implementation  of  the 
regulatory  requirement  earlier  set  forth 
in  paragraphs  (a)(1)  and  (a)(2)  has 
proved  to  be  a  time-consuming, 
burdensome  and  fruitless  process. 
Therefore,  this  rule  amends  parts  251, 
252  and  255  to  eliminate  the 
requirement  that  GNMA.  in  every  case, 
first  attempt  to  assign  issuer-servicer 
responsibility  on  current  coinsured 
mortgages  before  perfecting  assignment 
of  the  Coinsured  Mortgage  to  itself  and 
requesting  full  insurance  endorsement 
by  FHA. 

Procedural  Matters 

Executive  Order  12866 

This  final  rule  was  reviewed  and' 
approved  by  the  Office  of  Management 
and  Budget  as  a  significant  regulatory 
action  under  Executive  Order  12866. 
Regulatory  Planning  and  Review,  which 
was  signed  by  the  President  on 
September  30. 1993.  Any  changes  made 
to  the  rule  as  a  resuh  of  that  review  are 
a  part  of  the  public  docket  file  in  the 
office  of  the  Rules  Docket  Clerk  listed  at 
the  beginning  of  this  preamble. 

In  accordance  with  5  U.S.C  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
procedural  in  nature.  It  effects  no 
substantive  changes  in  HUD  programs 
or  policies. 

This  rule  was  listed  as  item  number 
1540  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
October  25, 1993  (58  FR  56402,  56431) 
under  Executive  order  12291  and  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  Federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  No 
programmatic  or  policy  changes  result 
from  this  rule's  promulgation  which 
would  affect  existing  relationships 
between  the  Federal  Government  and 
State  and  local  governments. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  Well-being,  and.  thus,  is  not 
subject  to  review  imder  the  Order.  The 
rule  is  procedural  in  nature  and  no 
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significant  change  in  existing  HUD 
pohcies  or  programs  impacting  on  the 
family  result  from  promulgation  of  this 
rule. 

Environment 

An  enviroiunental  assessment  is 
unnecessary,  since  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites  are  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(k). 

List  of  Subjects 

24  CFR  Part  251 

Low  and  moderate  income  housing, 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements. 

24  CFF  Part  252 

Health  facilities.  Loan  programs — 
housing  and  community  development. 
Loan  programs — health.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Nursing  homes. 

24  CFR  Part  255 

Low  and  moderate  income  housing. 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  parts  251,  252 
and  255  are  amended  to  read  as  follows: 

PART  251— COINSURANCE  FOR  THE 
CONSTRUCTION  OR  SUBSTANTIAL 
REHABILITATION  OF  MULTIFAMILY 
HOUSING  PROJECTS 

1.  The  authority  citation  for  24  CFR 
part  251  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715z-9;  42 
U.S.C  3535(d). 

2.  Section  251.2  is  added  to  read  as 
follows: 

$251.2    GNMA  right  to  assignment. 

If  the  lender-issuer  defaults  on  its 
obligations  imder  the  GNMA  Mortgage- 
Backed  Securities  Program,  GNMA  will 
have  the  right  to  cause  all  Coinsured 
Mortgages  held  in  GNMA  pools  by  the 
defaulting  coinsuring  lender-issuer  to  be 
assigned  to  another  GNMA-approved 
coinsuring  lender-issuer,  or  to  GNMA 
itself. 

(a)  For  any  Coinsured  Mortgage  that  is 
not  in  default  and  is  held  by  a 
defaulting  lender-issuer,  GNMA  will 
have  the  right  to  perfect  an  assignment 
of  the  mortgage  to  itself.  However, 
before  exercising  this  right.  GNMA  will 
attempt  to  have  the  Mortgage  assigned 
to  another  eligible  coinsuring  lender 
(unless  GNMA  determines,  with  the 
agreement  of  the  Commissioner,  that  the 


attempt  would  prove  ineffectual  because 
of  market  conditions  or  other  factors). 
This  attempt  will  be  undertaken  by 
soliciting  offers  to  assume  the  defaulting 
lender-issuer's  rights  and  obligations 
under  the  Mortgage  from  those  eligible 
coinsuring  lenders  that  are  also  GNMA 
issuers  and  that  are  indicated  on  a 
periodically  updated  listing  furnished  to 
GNMA  by  the  Commissioner. 

(b)  For  any  Coinsured  Mortgage  that  is 
in  default  and  held  by  a  defaulting 
lender-issuer.  GNMA  will  have  the  right 
to  perfect  an  assigiunent  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice,  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner's  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance,  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  part 
221.  Any  future  claim  by  GNMA,  or  any 
assignment  of  the  fully  insured 
Mortgage,  will  be  governed  by  the 
appropriate  provisions  of  24  CFR  part 
221,  except  that  any  payment  will  be 
made  in  cash  instead  of  debentures. 

PART  252— COINSURANCE  OF 
MORTGAGES  COVERING  NURSING 
HOMES,  INTERMEDIATE  CARE 
FACILITIES  AND  BOARD  AND  CARE 
HOMES 

3.  The  authority  citation  for  24  CFR 
part  252  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715b.  17152-9;  42 
U.S.C.  3535(d). 

4.  Section  252.2  is  added  to  read  as 
follows: 

§252.2    GNMA  right  to  assignment 

If  the  lender-issuer  defaults  on  its 
obligations  under  the  GNMA  Mortgage- 
Backed  Securities  Program,  GNMA  will 
have  the  right  to  cause  all  Coinsured 
Mortgages  held  in  GNMA  pools  by  the 
defaulting  coinsuring  lender-issuer  to  be 
assigned  to  another  GNMA-approved 
coinsuring  lender-issuer,  or  to  GNMA 
itself. 

(a)  For  any  Coinsured  Mortgage  that  is 
not  in  default  and  is  held  by  a 
defaulting  lender-issuer.  GNMA  will 
have  the  right  to  perfect  an  assignment 
of  the  mortgage  to  itself.  However, 
before  exercising  this  right,  GNMA  will 
attempt  to  have  the  Mortgage  assigned 


to  another  eligible  coinsuring  lender 
(unless  GNMA  determines,  with  the 
agreement  of  the  Commissioner,  that  the 
attempt  would  prove  ineffectual  because 
of  market  conditions  or  other  factors). 
This  attempt  will  be  undertaken  by 
soliciting  offers  to  assume  the  defaulting 
lender-issuer's  rights  and  obligations 
under  the  Mortgage  from  those  eligible 
coinsuring  lenders  that  are  also  GNMA 
issuers  and  that  are  indicated  on  a 
periodically  updated  listing  furnished  to 
GNMA  by  the  Commissioner. 

(b)  For  any  Coinsured  Mortgage  that  is 
in  default  and  held  by  a  defaulting 
lender-issuer,  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice,  vtrithin  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
section,  in  order  to  allow  sui  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner's  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance,  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  part 
232.  Any  future  claim  by  GNMA,  or  any 
assignment  of  the  fully  insured 
Mortgage,  will  be  governed  by  the 
appropriate  provisions  of  24  CFR  part 
232,  except  that  emy  payment  will  be 
made  in  cash  instead  of  debentures. 

PART  255— COINSURANCE  FOR  THE 
PURCHASE  OR  REFINANCING  OF 
EXISTING  MULTIFAMILY  HOUSING 
PROJECTS 

5.  The  authority  citation  for  24  CFR 
part  255  is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  1715z-9  (42 
U.S.C  3535(d). 

6.  Section  255.2  is  added  to  read  as 
follows: 

S  255.2    GNMA  right  to  assignment 

If  the  lender-issuer  defaults  on  its 
obligations  under  the  GNMA  Mortgage- 
Backed  Securities  Program,  GNMA  will 
have  the  right  to  cause  all  Coinsured 
Mortgages  held  in  GNMA  pools  by  the 
defaulting  coinsuring  lender-issuer  to  be 
assigned  to  another  GNMA-approved 
coinsuring  lender- issuer,  or  to  GNMA 
itself. 

(a)  For  any  Coinsured  Mortgage  that  is 
not  in  default  and  is  held  by  a 
defaulting  lender-issuer.  GNMA  will 
have  the  right  to  perfect  an  assignment 
of  the  mortgage  to  itself.  However, 
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before  exercising  this  right,  GNMA  will 
attempt  to  have  the  Mortgage  assigned 
to  another  ehgible  coinsuring  lender 
(unless  GNMA  determines,  with  the 
agreement  of  the  Commissioner,  that  the 
attempt  would  prove  ineffectual  because 
of  market  conditions  or  other  factors). 
This  attempt  vnll  be  undertaken  by 
soliciting  offers  to  assume  the  defaulting 
lender-issuer's  rights  and  obligations 
imder  the  Mortgage  fittm  those  eligible 
coinsuring  lenders  that  are  also  GNMA 
issuers  and  that  are  indicated  on  a 
periodically  updated  listing  furnished  to 
GNMA  by  the  Commissioner. 

(b)  For  any  Coinsured  Mortgage  that  is 
in  default  and  held  by  a  defaulting 
lender-issuer,  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice,  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner's  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance,  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  part 
207.  Any  future  claim  by  GNMA,  or  any 
assignment  of  the  fully  insured 
Mortgage,  will  be  governed  by  the 
appropriate  provisions  of  24  CFR  part 
207,  except  that  any  payment  will  be 
made  in  cash  instead  of  debentures. 

Dated:  December  16, 1993. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Conunissioner. 

|FR  Doc.  94-35  Filed  1-10-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26CFR  Parti 

[TJ).  847^ 
RIN1545-AQ99 

Removal  of  Final  and  Temporary 
Regulations  Relating  Primarily  to 
Provisions  of  Prior  Law;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  the  removal  of 
final  regulations. 


SUMMARVi  This  document  contains  a 
correction  to  the  final  and  temporary 
regulations  (T.D.  8474)  which  was 
published  in  the  Federal  Register  for 
Tuesday.i  April  27, 1993  (58  FR  25556). 
The  regu  ations  relate  primarily  to 
provisioi  s  of  prior  law  for  which  action 
is  taken  i  i  response  to  the  Regulatory 
Burden  F  eduction  Initiative. 

EFFECnV^OATE:  April  27, 1993. 

INFORMATKM  CONTACT:  Paul 
,  (202)  622-3325  (not  a  toll- 


FOfl  FURT  tER 
C  Feinbf  rg, 
free  niun  >er) 


SUPPLEMI  NTARY  INFORKIATION: 
Backgrot  nd 

The  finial  and  temporary  regulations 
that  are  t  le  subject  of  this  correction 
amended  the  Code  of  Federal 
Regulatio  as  by  removing  regulations 
under  pai  ts  1,  5,  5c,  12,  54  and  602. 


Need  for 


direction 


As 
error 
of  correction, 


pub  ished.  T.D.  8474  contains  an 
whibh  is  misleading  and  is  in  need 


Correctic  i  of  Publication 

Accorcfingly,  the  publication  of  the 
removal  of  final  and  temporary 
regulations  (T.D.  8474),  which  was  the 
subject  ol 
as  follow! : 


FR  Doc.  93-9694,  is  corrected 


PART  1-  [CORRECTED] 

On  pag  » 25557,  column  2,  in  part  1, 
in  the  tab  e  at  the  end  of  the  column, 
third  entry  following  the  column 
headings,,  the  language 


Sectkxi 


1.48-1(e) Removed  and  Reserved. 


is  correcti  d  to  read 


Section 


1.48-1(1) 


Description  of  amendment 


Description  of  anrtendment 


Removed  and  Reserved. 


Jaoquelyn  I.  Burgess, 

Alternate  f  idem!  Register  Liaison  Officer, 
Assistant  C  lief  Counsel  (Corporate). 
IFR  Doc.  W  -454  Filed  1-10-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-4822-4] 
RIN2060-AD10 

Criteria  for  Exercising  Discretionary 
Sanctions  Under  Title  I  of  the  Clean  Air 
Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  sets  forth 
criteria  that  EPA  must  consider  when 
exercising  its  discretionary  authority  to 
impose  sanctions  on  a  statewide  basis 
pursuant  to  the  Clean  Air  Act  as 
amended  in  1990  (Act).  If  EPA  makes 
one  of  the  findings  of  State 
implementation  plan  (SIP)  deficiency 
described  in  the  Act.  EPA  may  Impose 
an  emissions  offset  or  highway  funding 
sanction  on  any  portion  of  the  State  that 
the  Administrator  determines  is 
reasonable  and  appropriate  for  the 
piupose  of  ensuring  that  the 
requirements  of  the  Act  relating  to  plans 
are  met.  This  rulemaking  establishes  the 
criteria  EPA  shall  use  in  exercising  its 
discretionary  authority  during  the  24- 
month  period  following  a  finding  of  a 
plan  deficiency  to  ensure  that  these 
sanctions  are  not  apphed  on  a  statewide 
basis  when  one  or  more  political 
subdivisions  are  principally  responsible 
for  such  deficiency.  In  addition,  EPA 
describes  the  discretionary  sanctions 
provision  and  EPA's  anticipated 
application  of  these  sanctions  "at  any 
time"  after  the  Agency  makes  a  finding. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  February  10, 1994. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  IDocket  No. 
A-91-66.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
The  Docket  is  located  at  the  following 
address  and  may  be  inspected  fix)m  8:30 
a.m.  until  noon  and  from  1:30  p.m.  until 
3:30  p.m.,  Monday  through  Friday: 
Room  M-1500  (LE-131),  Waterside 
Mall,  401  M  Street  SW..  Washington,  DC 
20640. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Creekmore,  U.S.  EPA,  MD-15,  Research 
Triangle  Park,  North  Carolina  27711, 
(919)541-5699. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview 

The  EPA  is  promulgating  criteria 
under  section  llO(m)  of  the  Act  to 
ensure  that,  during  the  24-month  period 
following  a  finding,  disapproval,  or 


determination  (hereinafter  "finding") 
referred  to  in  section  179(a),  sanctions 
pursuant  to  section  llO(m)  are  not 
applied  on  a  statewide  basis  where  one 
or  more  political  subdivisions  are 
principally  responsible  for  such 
deficiency.  Thus,  these  criteria  apply 
only  in  the  limited  circumstance  in 
which  EPA  is  considering  the 
imposition  of  statewide  sanctions  under 
section  llO(m)  within  24  months  after 
the  Agency  makes  a  section  179(a) 
finding. 

On  September  28, 1992  (57  FR  44534), 
EPA  proposed  criteria  that  EPA  will  use 
to  determine  if  sanctions  imposed 
pursuant  to  section  llO(m)  of  the  Act 
may  not  be  applied  statewide.  The 
preamble  to  the  proposed  rule  contains 
a  detailed  discussion  of  the  background 
of  the  Act,  of  the  proposed  criteria,  and 
of  the  provisions  of  section  179  and 
section  llO(m)  (see  57  FR  44534- 
44535). 

New  §  52.30(c)  of  the  rule  provides 
five  criteria  that  EPA  will  use  to 
determine  if  sanctions  imposed 
pursuant  to  section  llO(m)  may  not  be 
imposed  statewide.  If  at  least  one 
political  subdivision  meets  all  five  of 
the  criteria,  then  that  political 
subdivision  will  be  considered 
principally  responsible,  and  EPA  will 
not  impose  sanctions  on  a  statewide 
basis.  Rather,  EPA  will  impose 
sanctions  only  on  the  areas  of  the  State 
for  which  EPA  determines  it  is 
reasonable  and  appropriate  to  impose 
sanctions.  If  all  of  the  criteria  are  not 
met  by  at  least  one  political  subdivision, 
then  no  political  subdivision  is 
principally  responsible,  and  EPA  will 
use  its  discretion  to  determine  whether 
to  apply  statewide  sanctions.  However, 
if  EPA,  using  its  discretion,  initially 
determines  that  less-than-statewide 
sanctions  should  be  applied,  the  Agency 
will  not  need  to  consider  the  criteria; 
EPA  will  impose  sanctions  on  those 
political  subdivisions  the  Agency  has 
determined  to  be  reasonable  and 
appropriate.  Such  decisions  will  be 
made  on  a  case-by-case  basis  and  each 
action  will  be  subject  to  the  notice-and- 
comment  rulemaking  procedures  of  the 
Administrative  Proceciure  Act. ' 


'  A»  noted  in  EPA's  proposed  rule,  the  Agency 
will  follow  notice-and-comnient  rulemaking  in 
every  instance  that  EPA  anticipates  imposing 
section  nO(m)  sanctions  (57  FR  44534,  Septemt>er 
28, 1992).  In  each  rulemaking  action,  the  public 
will  have  an  opportunity  to  comment  on  the 
proposed  geographic  scope  of  the  sanctions,  the 
timing  of  the  sanctions,  and  the  order  in  which  the 
two  available  sanctions  will  be  imposed.  To  the 
extent  the  public  has  commented  on  these  issues  as 
a  general  matter  in  this  rulemaking  action,  EPA  has 
responded  by  suggesting  that  the  issue  is  more 
appropriately  raised  in  independent  rulemaking 
actions  in  which  section  llO(m)  sanctions  are 
proposed. 


In  the  final  rule,  EPA  has  changed 
four  provisions  from  the  proposal  based 
on  comments  received  regarding 
specific  details  of  the  regulatory  text. 
They  are  as  follows: 

1.  In  §  52.30(a)(2),  the  definition  of 
"required  activity"  was  revised  in  two 
ways.  First,  the  phrase  "may  include, 
but  is  not  limited  to"  was  deleted  from 
the  definition.  Second,  the  phrase 
"adequate  SIP  or  SIP  element"  is 
replaced  by  the  phrase  "plan  or  plan 
item."  These  two  changes  were  made  in 
order  to  follow  more  clearly  the 
language  of  section  llO(m).  Since 
section  110{m)  refers  only  to  actions 
required  with  respect  to  a  "plan  or  plan 
item,"  EPA  agrees  that  the  phrase  "may 
include,  but  is  not  limited  to"  is 
unnecessary  because  it  appears  to  imply 
EPA  has  authority  to  impose  sanctions 
with  respect  to  findings  other  than  those 
for  a  plan  or  plan  item.  Furthermore, 
since  section  llO(m)  uses  the  phrase 
"plan  or  plan  item,"  EPA  believes  it 
would  be  more  consistent  to  use  that 
phrase  in  the  regulatory  language  rather 
than  the  phrase  "adequate  SIP  or  SIP 
element." 

2.  The  terms  "plan  or  plan  items"  are 
added  to  the  definitions  section  of  the 
rule,  §  52.30(a)(4),  and  are  defined  as 
follows:  "For  purposes  of  §  52.30,  the 
terms  'plan'  or  'plan  item'  mean  an 
implementation  plan  or  portion  of  an 
implementation  plan  or  action  needed 
to  prep>are  such  plan  required  by  the 
Act.  as  amended  in  1990.  or  in  response 
to  a  SIP  Call  under  section  110(k)(5)  of 
the  amended  Act." 

3.  In  §  52.30(c),  "criteria,"  as  defined 
in  the  proposal,  provides:  "The  EPA 
will  use  the  following  five  criteria,  all  of 
which  must  be  met,  to  determine 
whether  a  political  subdivision  is 
principally  responsible  for  the 
deficiency."  This  section  is  clarified  by 
revising  it  to  read  as  follows:  "For  the 
purposes  of  this  provision,  EPA  will 
consider  a  political  subdivision  to  be 
principally  responsible  for  the 
deficiency  on  which  a  section  179(a) 
finding  is  based,  if  all  five  of  the 
following  criteria  are  met."  Thus,  the 
rule  clarifies  that  all  five  criteria  are  to 
be  met,  not  merely  used  by  EPA  to 
determine  how  sanctions  will  be 
imposed. 

4.  In  its  proposed  rule,  §  52.30(d)(1). 
EPA  provides:  "If  all  of  the  criteria  in 
paragraph  (c)  of  this  section  have  been 
met  through  the  action  or  inaction  of  the 
'same'  political  subdivision,  EPA  will 
not  impose  sanctions  on  a  statewide 
basis."  Although  no  comments  were 
received  from  the  public  on  this 
language,  a  review  by  the  Agency 
suggested  that  the  phrase  "same 
political  subdivision"  may  be  confusing. 


By  including  that  language  in  the  rule. 
EPA  was  attempting  to  indicate  that  one 
political  subdivision  must  meet  all  five 
of  the  criteria  before  EPA's  authority  to 
impose  sanctions  on  a  statewide  basis 
would  be  constrained  (see  57  FR  44536). 
For  example,  if  a  State  has  two 
nonattainment  areas  and  a  rule,  which 
was  past  due  under  the  Act,  was  not  yet 
adopted  and  submitted  to  EPA  for  either 
area,  EPA  would  look  at  each 
nonattainment  area  independently  to 
determine  whether  the  five  criteria  were 
met.  If  the  first  three  criteria  were  met 
by  one  nonattainment  area  and  the  last 
two  by  the  second  nonattainment  area, 
then  EPA's  authority  to  impose 
statewide  sanctions  would  not  be 
constrained.  However,  if  one 
nonattainment  area  met  all  five  of  the 
criteria.  EPA  could  not  impose 
statewide  sjmctions  based  on  the  finding 
for  that  area.  The  EPA  is  replacing  the 
word  same  with  the  word  one  in  the 
rule  in  order  to  alleviate  any  confusion. 
This  provision  will  be  implemented  in 
accordance  with  the  interpretation 
above. 

II.  Background 

In  general,  the  preamble  to  the 
proposed  rule  notes  that  the  Act 
contains  two  sanctions  provisions: 

1,  Section  110(m),2  provides  the 
Administrator  with  discretion  to  impose 
sanctions  at  any  time  on  any  portion  of 
the  State  that  she  determines  is 
reasonable  and  appropriate; 

2.  Section  1 79(aP  requires  the 
Administrator  to  impose  sanctions  after 
specific  timeftames  if  the  deficiencies 
on  which  the  sanctions  are  based  are  net 
corrected.* 

This  rulemaking  considers  the 
application  of  sanctions  under  section 
llO(m).  However,  because  section 
llO(m)  and  section  179  are  interrelated, 
the  preamble  to  the  proposed 
rulemaking  discussed  sanctions  under 
section  179  (a)  and  (b)  in  order  to  clarify 
what  is  required  by  section  llO(m). 

The  specific  types  of  sanctions  which 
may  be  imposed  under  section  llO(m), 
or  must  be  imposed  under  section 
179(a),  are  listed  in  section  179(b).  The 
two  sanctions  provided  are  a  highway 


>42  U.S.C  section  74l0(m). 

M2  U.S.C  section  7S09(a). 

<Ii  is  necessary,  for  clarity's  sake,  to  understand 
that  section  179(a)  performs  two  very  distinct        , 
functions:  it  defines  several  type* of  Rndings,  and 
requires  EPA  to  impose  sanctions  if  one  of  these 
findings  has  been  made.  Section  179(a)  (1)  through 
(4)  sets  forth  the  four  types  of  Hndings  which  may 
lead  to  the  imposition  of  a  sanction.  The 
introduction  and  latter  part  of  section  179(a) 
mandate  that  at  least  one  sanction  must  be  imposed 
18  months  after  a  flnding  has  been  made  with 
respect  to  certain  types  of  plans  if  the  deficiency  is 
not  corrected. 
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funding  sanction  and  a  2:1  offset 
sanction.  These  two  sanctions  are 
described  in  more  detail  in  the  preamble 
to  the  proposed  rule  (see  57  FR  44535). 

Section  179(b)  sanctions  may  be 
applied  pursuant  to  section  llO(m) 
when  the  Administrator  makes  a  finding 
imder  section  179(a)  (1)  through  (4), 
provided  that  the  Agency  has  followed 
all  procedural  requirements  for 
imposing  a  sanction.  The  Administrator 
has  no  authority  under  section  llO(m). 
nor  any  mandatory  duty  under  section 
179(a),  to  impose  sanctions  until  she  has 
made  a  Bnding.  The  types  of  findings 
provided  under  section  179(a)  are 
discussed  in  more  detail  in  the 
preamble  to  the  proposed  rule  (see  57 
FR  44535). 

Section  llO(m)  may  be  divided  into 
two  distinct  parts  (see  57  FR  44535). 
The  first  part  of  section  llO(m)  contains 
four  distinct  elements: 

1.  The  timing  of  the  imposition  of 
section  llO(m)  sanctions; 

2.  The  availability  under  section 
llO(m)  of  the  sanctions  listed  in  section 
179(b); 

3.  The  reference  to  a  finding, 
disapproval,  or  determination  under 
section  179(a)  (1)  through  (4);  and 

4.  The  geographic  scope  of 
application  of  sanctions  under  section 
llO(m). 

The  second  part  requires  the 
Administrator  to  propose  criteria  to  be 
used  when  considering  the  application 
of  sanctions  on  a  statewide  basis  under 
section  llO(m)  within  24  months  of  a 
section  179(a)  finding.  Although  not 
central  to  the  purpose  of  this 
rulemaking,  EPA  presented  a  detailed 
discussion  of  the  four  elements  referred 
to  in  the  first  part  of  section  llO(m)  in 
the  proposed  rule.  The  purpose  was  to 
explain  how  sections  llO(m)  and  179 
provisions  are  interrelated.  As  shall  be 
evident  in  the  "Response  to  Comments" 
section,  the  preamble  language 
discussing  these  four  elements  was  the 
basis  for  numerous  comments.  The 
criteria,  which  are  the  basis  of  this 
action,  seemed  to  generate  significantly 
fewer  comments. 

III.  Development  of  Criteria 

The  second  sentence  of  section 
llO(m)  requires  the  Agency  to  establish 
criteria  that  EPA  must  apply  if  the 
Agency  considers  applying  sanctions 
under  section  llO(m)  on  a  statewide 
basis  within  24^onths  of  a  section 
179(a)  finding.  These  criteria  should 
enable  EPA  to  determine  when  a 
political  sobdivision,)  rather  than  the 
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entire  Sti  te,  is  principally  responsible 
for  a  sect  on  179(a)  deficiency.  Where 
the  politipal  subdivision  is  principally 
responsilile,  EPA  may  not  impose 
sanction^  on  a  statewide  basis. 

The  Em  recognizes  that  an 
understaading  of  the  term  "principal 
responsibility"  was  integral  to  the 
developnlent  of  the  criteria.  The 
preamble  to  the  proposed  rule  contains 
a  detailed  discussion  on  how  a  political 
subdivision  may  be  held  "principally 
responsiole"  for  a  section  179(a)  failure 
when  the  EPA  recognizes  that  the  States 
have  prin  lary  responsibility  for  meeting 
the  requii  ements  of  the  Act  (see  57  FR 
44535-3e ).  The  EPA  believes  that  the 
criteria  promulgated  today  will  clearly 
indicate  when  the  political  subdivision 
carries  thfe  principal  burden  of  carrying 
out  an  acjivity. 

The  EFt\  is  promulgating  five  criteria 
(summareed  below)  that  it  believes  will 
enable  a  aetermination  of  when  a  State 
has  relinquished  its  primary  control 
over  an  activity  to  a  political 
subdivisi|>n  and  the  political 
subdivision  has  failed  to  perform  that 
required  activity.  The  EPA  believes  that 
the  political  subdivision  is  principally 
responsili^e  when  the  political 
subdivision: 

1.  Has  ttie  legal  authority  to  perform 
the  requioed  activity; 

2.  Has  tk'aditionally  performed,  or  has 
been  delegated  the  responsibility  to 
perform,  tee  required  activity; 

3.  Has  Kceived,  where  appropriate, 
adequate  funding  or  authority  to  obtain 
funding  Ijom  the  State  to  perform  the 
required  Activity; 

4.  Has  agreed  to  [>erform  (and  has  not 
revoked  that  agreement)  or  is  required  to 
accept  responsibility  for  performing  the 
required  activity;  and 

5.  Has  I  died  to  perform  the  required 
activity. 

If  one  or  more  political  subdivisions 
each  mee  all  five  of  the  criteria,  EPA 
will  cons  der  those  subdivisions 
principal  y  responsible,  and  EPA  may 
impose  st  nctions  only  on  those  political 
subdivisii  >ns  and  on  other  areas  (short  of 
the  entire  State)  for  which  the  Agency 
determin(  s  reasonable  and  appropriate. 
The  EPA  vould  not  impose  sanctions 
statewide  However,  if  all  of  the  criteria 
have  not  1  teen  met  by  at  least  one 
political  J  ubdivision,  EPA  will  use  its 
discretion  to  determine  whether  to 
apply  san  ::tions  on  a  statevride  basis. 


'In  S 52.30(a)(1),  EPA  defines  the  lenn  political 
subdivision  m  "•  •  •  the  representative  twdy  that 
is  responsible  for  adopting  and/or  implementing  air 


pollution  cxifitrols  for  one,  or  any  combination  of 
one  or  morebf  the  following:  city,  town,  borough, 
county,  parilh,  district,  or  any  other  geographical 
subdivision  created  tiy.  or  pursuant  to.  Federal  or 
State  law.  T|i8  will  include  any  agency  designated 
under  sactioh  174.  42  U.S.C,  section  7504,  by  the 
State  to  carr  '  out  the  air  planning  rwponsibililiei 
under  port  I  " 


JMI 


These  five  criteria  are  intended  to  be 
applicable  to  SIP  failures  relating  to 
stationary,  area,  and  mobile  sources. 
The  EPA  believes  that  the  criteria 
developed  here  will  enable  it  to 
successfully  determine  when  a  political 
subdivision  is  principally  responsible 
for  a  deficiency. 

IV.  Limits  of  This  Rulemaking 

Nothing  in  the  Act  precludes  EPA 
from  applying  sanctions  purauant  to 
section  llO(m),  without  examining  the 
criteria,  if  the  Agency  elects  to  impose 
a  sanction  on  a  less-than-statewide  basis 
or  where  EPA  imposes  statewide 
sanctions  more  than  24  months  after  a 
finding.  Furthermore,  this  rulemaking 
does  not  affect  the  situation  where  each 
of  a  group  of  political  subdivisions, 
whose  combined  area  comprises  the 
entire  State,  suffer  a  deficiency.  The 
EPA  could  impose  a  sanction  on  each  of 
those  political  subdivisions  as  an 
independent  area  without  applying  the 
criteria,  even  though  this  may  appear  to 
be  a  statewide  sanction.  All  decisions  to 
impose  section  llO(m)  sanctions  will  bo 
made  on  a  case-by-case  basis,  and  will 
be  subject  to  notice-and-comment 
rulemaking. 

This  rule  is  not  intended  to  identify 
which  sanction  EPA  will  apply  in  a 
particular  circumstance,  nor  the  type  of 
deficiency  for  which  EPA  might  use  its 
discretion  to  apply  sanctions. 
Furthermore,  it  is  not  intended  to 
describe  the  notice  and  comment 
procedures  EPA  will  ultimately  use  to 
impose  a  sanction  pursuant  to  section 
llO(m). 

V.  Response  to  Comments 

The  EPA  received  comments  from  15 
sources  including  business  associations, 
and  Federal,  State  and  local  government 
entities.  The  following  section  provides 
a  summary  of  the  responses  to  major 
comments. 

A.  The  EPA 's  Interpretation  of  the 
Statutory  Requirements  of  Section 
llO(m) 

Under  this  category,  the  commenters 
expressed  concern  with  respect  to  the 
timing  of  sanctions  and  the  application 
of  sanctions  beyond  a  nonattainment 
area.  Although,  as  stated  before,  these 
issues  are  not  central  to  the  criteria 
being  promulgated,  EPA  has  responded 
to  these  comments  below. 

1.  Imposition  of  Sanctions  Earlier  Than 
18  Months 

Comment.  The  Illinois  EPA  (lEPA) 
and  the  Virginia  Department  of 
Transportation  (DOT)  believe  section 
llO(m)  does  not  give  EPA  the  authority 
to  impose  sanctions  earlier  than  18 


months  after  a  finding  under  section 
179.  These  commenters  believe  it  is 
incorrect  to  impose  any  sanctions 
during  the  18-month  period 
immediately  following  a  finding 
because  section  179  clearly  states  that 
EPA  may  not  impose  sanctions  if  the 
deficiency  is  corrected  within  18 
months.  The  lEPA  believes  Ckmgress 
included  this  18-month  period  in 
recognition  of  the  magnitude  of  the 
State's  responsibilities  under  the  Act  as 
well  as  the  time  involved  in  the 
legislative  and  rulemaking  processes. 
Also,  the  Ulinois  DOT  states  that 
because  section  179  is  the  more  detailed 
sanctions  provision,  under  established 
principles  of  statutory  construction  and 
interpretation,  it  must  prevail  over 
section  llO(m). 

The  lEPA  suggests  that  if  EPA 
determined  to  impose  sanctions  earlier 
than  the  18-month  period  specified  in 
section  179.  EPA  should  develop 
specific  criteria  for  when  these  early 
sanctions  will  be  imposed,  and  provide 
notice  and  opportunity  for  potentially 
affected  parties  to  conunent  prior  to 
imposing  sanctions.  The  lEPA  also 
indicates  that  these  criteria  are 
necessary  to  avoid  placing  industries 
that  are  located  in  States  that  meet 
deadlines  In  a  timely  manner  at  a 
competitive  disadvantage. 

Response.  Section  llO(m)  provides 


that  the  Administrator  "' 


'  may 


apply  any  of  the  sanctions  listed  in 
section  179(b)  (at  any  time  or  at  any 
time  after)  the  Administrator  makes  a 
finding.*  •  ""under section  179(a). 
This  language  plainly  authorizes 
sanctions  without  regard  to  a  waiting 
period  after  a  finding  is  made. 

The  EPA  believes  that  section  179  is 
phrased  to  require  sanctions  after  18 
months  not,  as  the  commenters  say,  to 
prohibit  sanctions  before  18  months. 
Section  179  states  "for  any 
implementation  plan  or  plan  revision 
required  under  this  part  (or  required  in 
response  to  a  finding  of  substantial 
inadequacy  as  described  in  section 
110(k)(5)),  if  the  Administrator  [makes  a 
finding],  unless  such  deficiency  has 
been  corrected  within  18  months  after 
the  finding  •  •  •  one  of  the  sanctions 
referred  to  in  subparagraph  (b)  shall 
apply.*  *  *"  This  provision 
mandatorily  imposes  sanctions  at  18 
months  if  the  deficiency  has  not  been 
corrected,  but  does  not  prohibit 
sanctions  earlier.  Because  section  179 
does  not  prohibit  the  earlier  application 
of  sanctions,  it  does  not  conflict  with 
section  llO(m),  which  provides  that 
sanctions  may  be  imposed  earlier  than 
18  months.  Therefore,  there  is  not  a 
statutory  construction  issue  of  whether 


section  179  needs  to  prsvail  over  section 
llO(m). 

Regarding  the  request  by  the  lEPA 
that  EPA  develop  specific  criteria  for 
when  an  early  sanction  will  be  imposed, 
the  EPA  does  not  believe  such  criteria 
are  statutorily  required;  however,  since 
EPA  will  provide  the  public  with  an 
opporttmity  to  comment  on  any 
sanction  action  under  section  llO(m) 
through  notice-and-comment 
rulemaking  prior  to  imposition  of  the 
sanctions,  the  public  will  have  the 
opportunity  to  comment  on  EPA's 
rationale  for  the  application  of  sanctions 
earlier  than  18-months  following  the 
finding.  Although  EPA  does  not  intend 
to  develop  specific  criteria.  Section  A(4) 
of  this  preamble  provides  further 
discussion  on  application  of  sanctions 
earlier  than  18-months  following  a 
finding. 

As  to  lEPA's  concern  about 
competitive  disadvantage,  imposition  of 
sanctions  under  section  llO(m)  should 
benefit  sources  located  in  those  areas 
that  make  timely  submittal  of  plans  and 
plan  revisions.  Rather  than  delaying 
sanctions  until  18  months  after  a 
finding,  under  section  llO(m)  sanctions 
may  be  applied  much  earlier  than  18 
months.  Therefore,  delinquent  areas 
may  be  burdened  much  sooner  than  the 
18-month  period  under  section  179. 
Imposition  of  section  110{m)  sanctions 
should  inhibit  any  advantage  achieved 
through  delayed  submittal  of  required 
plans  and  revisions. 

2.  Application  of  Sanctions  Beyond 
Nonattainment  Areas  Comment 

Five  commenters  believe  highway 
sanctions  should  not  be  imposed 
outside  of  a  nonattainment  area.  The 
Texas  DOT,  New  York  DOT,  Illinois 
DOT  and  EPA  are  concerned  that  EPA 
has  not  extended  the  nonattainment 
limitations  of  section  179  (a)  and  (b)  to 
the  imposition  of  sanctions  under 
section  llO(m).  These  commenters 
indicate  that  sanctions  should  apply 
only  to  nonattainment  areas.  The 
Virginia  DOT  believes  that  section 
llO(m)  sanctions  should  not  extend 
beyond  a  nonattainment  area,  except  in 
extreme  cases  (such  as  where  lack  of 
good  faith  exists)  and  after  a  24-month 
correction  period  has  passed. 

The  New  York  DOT  and  lEPA  believe 
that  EPA's  position  regarding  the 
geographic  applicability  of  offset  and 
highway  sanctions  is  inconsistent,  and 
that  the  reasoning  that  is  applied  to 
make  the  offset  sanction  applicable  to  a 
specific  area  should  benefit  the  highway 
sanction  as  well.  The  lEPA  feels  that 
section  ll(Km)  refers  to  the  section 
179(b)  sanctions  without  exempting  the 
Administrator  from  complying  with  the 


geographic  limitations  specified  in 
section  179(b). 

The  Illinois  DOT  comments  that 
section  110(m)  allows  EPA  to  sanction 
an  area  less  than  a  whole  nonattainment 
area  if  a  unit  of  local  government  is 
really  to  blame. 

The  New  York  and  Illinois  DOT  also 
state  that  since  the  statute  is  clear  and 
understandable  on  its  face,  no  reference 
to  legislative  history  is  required  or 
allowed.  The  Illinois  DOT  believes  that 
section  110(m)  should  be  viewed  in 
conjunction  writh  section  179(b)(1),  and 
if  Congress  had  not  meant  to  limit  the 
use  of  highway  funding  sanctions  to 
nonattainment  areas,  it  would  not  have 
placed  that  limitation  in  section  179(b). 
The  Illinois  DOT  comments  that 
Congressman  Anderson  had  prefaced 
his  remarks  as  expressing  the  intent  of 
only  four  members  of  the  House  Public 
Works  and  Transportation  Cxjmmittee. 
The  commenter  noted  that  in  May  1990 
the  House  Energy  and  Commerce 
Committee  sent  out  a  version  of  the 
Amendments  with  no  limit  in  section 
179(b)  on  the  area  for  sanctions  (see  H. 
Rep.  No.  140,  lOlst  Cong..  2d  Sess.,  Part 
1).  The  House  Public  Works  Committee 
responded  with  a  report  of  Its  own  at 
that  time  amending  section  llO(m)  and 
repeating  almost  the  same  words  quoted 
by  EPA  in  the  proposed  rulemaking. 
Congressman  Anderson's  words  may 
have  been  on  the  point  then,  but  they 
did  not  agree  with  the  language  of 
section  179(b)  the  way  it  was  finally 
passed  by  Congress. 

Also,  the  Illinois  DOT  cites  the  House 
Conference  Committee  Report  which 
accompanied  the  final  version  of  the  Act 
as  evidence  that  sanctions  are  to  be 
limited  to  nonattainment  areas  [H.  Rep. 
No.  952,  lOlst  Cong..  2d  Sess.  335-6; 
Cong.  Rec.  H13101.  13197;  Oct.  26, 
1990;  1990  U.S.  Code  Cong.  &  Adm. 
News  3385,  3867-8  (Discussing 
imposition  of  sanctions  "*  *  *inan 
area  that  fails  to  prepare  or  implement 
a  plan  to  attain  air  quality 
standards.  *  *  *")]. 

Response.  To  address  the  concerns  of 
all  five  commenters,  EPA  believes  that 
section  llO(m)  and  section  179, 
although  interrelated,  do  set  up  two 
distinct  sanctions  processes.  In  general, 
section  179  provides  for  mandatory 
sanctions  with  respect  to  failures  unaer 
part  D  (in  general,  the  nonattainment 
area  provisions).  As  provided  in  the 
proposed  rule,  section  179  focuses  on 
nonattainment  areas  in  several  respects 
(see  57  FR  44536-37).  First,  the  general 
introductory  language  of  section  179(a) 
provides  that  sanctions  must  be 
imposed  for  a  failure  with  respect  to 
"•  *  *  any  implementation  plan  or 
plan  revision  required  under  this 
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part.  •  •  •"  The  provision  is  referring 
to  part  D  of  title  I,  the  portion  of  the  Act 
dealing  with  nonattainment  area 
requirements.  While  some  part  D 
requirements  may  also  apply  to 
attainment  areas  in  limited 
circumstances,  the  primary  focus  of  part 
D  is  nonattainment  areas.  Second,  the 
highway  sanction  language  expressly 
limits  the  application  of  sanctions  under 
section  179(a)  to  nonattaiiunent  areas. 
Finally,  the  offset  sanction  requires  new 
or  modified  sources  in  complying  with 
the  requirements  of  section  173  to 
increase  their  offsets  to  2:1.  Typically, 
only  sources  in  nonattainment  areas 
need  to  comply  with  section  173  and, 
therefore,  in  most  instances  the  offset 
sanction  will  only  affect  sources  in 
nonattainment  areas.  For  the  above 
reasons,  EPA  believes  that  section 
179(a)  does  not  require  statewide 
imposition  of  sanctions. 

On  the  other  hand,  section  llO(m) 
clearly  provides  for  the  imposition  of 
sanctions  beyond  nonattainment  areas. 
The  express  language  of  section  llO(m) 
provides  that  the  Administrator  may 
impose  sanctions  on  "*  *  *  any  portion 
of  the  State  the  Administrator 
determines  reasonable  and 
appropriate.*  *  *"  Beyond  that, 
section  1 10(m)  provides  for  the 
discretionary  imposition  of  sanctions  for 
a  finding  that  an  area  has  failed  to  meet 
any  requirement  with  respect  to  any 
"plan  or  plan  item"  under  the  Act.  Such 
requirements  could  apply  to 
nonattainment,  attainment,  or 
unclassified  areas.  Although  section 
llO(m)  refers  to  the  sanctions 
established  in  section  179(b),  there  is  no 
language  stating  that  the  geographical 
limitations  in  section  179  override 
section  110(m)'s  express  authorization 
for  sanctions  on  any  part  of  the  State 
that  EPA  determines  reasonable  and 
appropriate.  Section  llO(m)  refers  only 
to  the  sanctions  themselves,  not  the 
accompanying  limitations.  For  the 
fibove  reasons,  EPA  believes  that  section 
llO(m)  does  establish  its  own 
geographic  scope. 

The  Virginia  DOT  suggests  that  EPA 
should  limit  application  of  section 
llO(m)  sanctions  beyond  the 
nonattainment  area  to  circumstances 
where  there  is  a  lack  of  good  faith. 
While  EPA  may  take  good  faith  into 
consideration  in  determining  the 
geographic  scope  of  section  llO(m) 
sanctions,  EPA  does  not  agree  that  it 
should  establish  lack  of  good  faith  as  a 
prerequisite  for  imposition  of  section 
llO(m)  sanctions  beyond  the 
nonattainment  area. 

With  respect  to  the  comment  of 
Illinois  DOT  that  EPA  can  sanction  less 
than  an  entire  nonattainment  area,  the 


Agency  agrees  that  under  section 
llO(m)'  5  broad  grant  of  authority  for  the 
imposit  on  of  discretionary  sanctions, 
EPA  mi  y  select  an  area  smaller  than  the 
nonatta  nment  area. 

The  I  iPA  comments  that  EPA  is 
treating  the  geographic  limitations  of  the 
highwa  1  and  offset  sanctions  differently 
and  tha  EPA  should  say  that  highway 
sanctioi  s  are  also  limited  in  scope.  The 
EPA  dis  agrees.  First,  we  believe  that 
both  sai  ictions  may  be  imposed  on  any 
portion  of  the  State.  However,  by  its 
method  of  application,  the  offset 
sanctioi  will  only  have  effect  in  those 
areas  th  it  must  apply  the  emission 
offset  requirements  of  section  173. 
Therefo  -e,  the  offset  sanction  would 
have  no  effect  in  certain  areas.  The 
highwa; '  sanction  is  not  self-limiting; 
therefor ;,  it  will  have  a  broader  effect. 

Secor  d,  the  EPA  did  not  rely  on 
legislati  /e  history  to  override  statutory 
languag  s,  but  rather  to  support  statutory 
languag  s  that  grants  EPA  discretion  to 
apply  sj  actions  to  other  than 
nonatta  nment  areas.  The  Illinois  DOT 
bases  its  argument  that  the  legislative 
history  iocs  not  support  the  imposition 
of  sanctions  beyond  the  nonattainment 
area  on  in  assumption  that  section 
llO(m)  floes  not  provide  an 
independent  grant  of  authority  to 
impose  Sanctions.  However,  the  Act 
does  provide  two  se(>arate  grants  of 
sanction  authority  with  different 
geographic  scopes;  this  is  supported  by 
the  language  of  the  Act,  as  described 
above,  a  id  by  the  legislative  authority. 
The  lan|  uage  from  H.  Conf.  Rep.  No. 
101-952  that  references  the  imposition 
of  sanct  ons  on  an  area  that  fails  to 
attain  th  a  air  quality  standard  appears  to 
refer  to  I  he  imposition  of  sanctions 
under  s<  ction  179  because  it  discusses 
the  requ  red  imposition  of  sanctions. 
The  lanj  uage  cited  by  EPA  in  the 
preambl  3  to  the  proposed  rule  addresses 
a  differa  it  grant  of  statutory  authority  to 
impose  Sanctions,  namely,  that 
authority  under  section  llO(m).  In 
addition ,  Illinois  DOT  cites  H.  Rep.  No. 
101-49C ,  which  clearly  provides  that 
EPA  ma  '  impose  sanctions  beyond 
nonattainment  areas  by  stating  that  EPA 
"•  •  •  s  empowered  to  apply 
sanction  s  to  any  portion  of  a  State."  The 
committ  je  goes  on  to  clarify  how  it 
believes  EPA  should  use  this  broad 
grant  of  luthority,  indicating  that  EPA 
should  i  npose  sanctions  on  the 
govemm  ental  entity  that  is  "primarily 
responsi  )le,"  and  noting  that  a  State 
legislatu  "e's  failure  to  adopt  an 
inspecti(  in/maintenance  program  is  a 
circumsl  mce  where  statewide  sanctions 
are  appr  )priate. 


3.  Section  llO{m)  Does  Not  Establish 
Independent  Authority  to  Sanction 

Comment.  The  Virginia  DOT  believes 
section  179  is  the  basis  for  imposing 
sanctions  and  is  not  superseded  by 
section  llO(m).  Furthermore,  the 
Virginia  DOT  comments  that  section 
llO(m)  expands  on  section  179  by 
requiring  that  an  additional  minimum  6- 
month  grace  period  must  be  observed 
after  the  initial  18-month  period  (i.e.,  24 
months)  before  sanctions  may  be 
imposed  on  a  statewide  basis  where  a 
political  subdivision  is  principally 
responsible  for  the  deficiency.  The  City 
of  Chicago  comments  that  EPA's 
proposed  imposition  of  statewide 
sanctions  under  section  llO(m)  as  an 
alternative  to  section  179  would  vitiate 
section  179.  Once  EPA  determines  none 
of  the  political  subdivisions  meet  the 
criteria,  and  thus  the  entire  State  is 
principally  responsible  for  a  section 
179(a)  deficiency,  EPA  is  bound  by  the 
requirements  of  section  179. 

Response.  The  EPA  agrees  that 
sanctions  cannot  be  imposed  statewide 
within  the  first  24  months  following  a 
finding  where  a  political  subdivision  is 
found  principally  responsible  for  the 
deficiency.  However,  EPA  disagrees  that 
section  179  provides  the  sole  authority 
for  imposing  sanctions  and,  in  doing  so, 
allows  for  the  imposition  of  statewide 
sanctions.  As  discussed  in  the  response 
to  Comment  2  above,  section  179  does 
not  refer  to  the  imposition  of  statewide 
sanctions  and,  in  fact,  focuses  on  the 
imposition  of  sanctions  in 
nonattainment  areas.  In  fact,  the  EPA 
believes  the  reference  to  statewide 
sanctions  under  section  llO(m)  makes  it 
clear  that  section  llO(m)  establishes  a 
different  authority  to  sanction  States 
and  that  statewide  sanctions  are  not 
required  under  section  179.  Section 
llO(m)  provides  that  statewide 
sanctions  shall  not  be  applied  within  24 
months  of  the  time  a  finding  is  made  if 
a  political  subdivision  is  principally 
responsible  for  the  deficiency;  this 
provision  means  that  statewide 
sanctions  may  be  imposed  earlier  than 
24  months  if  no  political  subdivision  is 
found  principally  responsible.  If  section 
179  required  statewide  sanctions  after 
18  months,  it  would  be  contrary  to  the 
section  llO(m)  provision  that  sanctions 
shall  not  apply  within  the  24  months 
following  the  finding  if  a  political 
subdivision  is  principally  responsible 
for  the  deficiency.  Therefore,  EPA 
believes  that  its  ability  to  impose 
statewide  sanctions  during  the  24- 
month  period  following  a  finding  is 
based  on  a  determination  under  section 
llO(m)  that  a  political  subdivision  is  not 
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principally  responsible  for  the 
deficiency. 

Section  llO(m)  does  not  vitiate 
section  179  because  section  179 
sanctions  are  not  statewide  but  are 
imposed  on  the  specific  area  for  which 
the  deficiency  arises,  in  most  instances 
nonattainment  areas.  As  stated 
previously,  section  179  mandates  that 
sanctions  be  imposed  18  months  after  a 
finding  is  made.  While  the  imposition  of 
sanctions  earlier  under  section  llO(m) 
could  remove  the  need  to  impose 
sanctions  under  section  179  sanctions  in 
that  area,  section  179  has  continued 
force  and  effect  in  areas  where  section 
llO(m)  sanctions  are  not  imposed.  The 
EPA  does  not  believe  that  imposition  of 
sanctions  under  section  llO(m)  conflicts 
with  section  179  sanctions.  Application 
of  sanctions  earlier  than  18  months  is 
not  inconsistent  because  EPA  believes 
the  purpose  of  section  179  was  to  ensure 
that  EPA  did  not  delay  sanctions 
beyond  the  periods  prescribed  in  that 
action. 

4.  Regulatory  Limitation  on  Early 
Imposition  of  Sanctions 

Comment.  The  United  States 
Department  of  Transportation  (U.S. 
DOT)  recommends  adding  a  statement 
to  the  rule  that  EPA  expects  to  impose 
sanctions  on  a  statewide  basis  earlier 
than  18  months  only  in  limited 
circumstances,  after  notice-and- 
comment  rulemaking. 

Response.  This  statement  was  not  in 
the  proposed  rule  and  EPA  believes  it 
should  not  be  included  in  the  final  rule. 
The  EPA  stated  in  the  preamble  to  the 
proposed  rule  that  it  would  only  apply 
sanctions  early  in  "unusual 
circumstances  where  the  State  has 
indicated  explicit  resistance  to  woiidng 
to  resolve  a  plan  deficiency"  (see  57  FR 
44534).  The  final  rule  revises  this 

Ereamble  language  because  EPA 
slieves  the  term  "unusual 
circumstances"  provides  little  guidance 
as  to  when  EPA  intended  to  use  its 
discretionarv  sanction  authority. 

While  EPA  does  not  intend  to  use  the 
section  llO(m)  authority  in  all 
situations  where  a  finding  is  made,  the 
Agency  needs  to  ascertain  that  it  has  the 
flexibility  to  use  this  option  when 
necessary.  In  order  to  develop  some 
plans  or  plan  items.  States  must  perform 
certain  steps  that  EPA  can  track  to 
determine  whether  the  State  will  meet 
deadlines  in  the  Act  When  a  State 
believes  that  EPA  can  impose  sanctions 
only  after  a  deadline  is  missed  and  18 
months  have  gone  by.  then  there  is  little 
incentive  for  the  State  to  take  the 
necessary  actions  to  complete 
authorization  and  implementation  of 
politically-difficult  rules  and 


regulations.  The  EPA  needs  to  maintain 
its  flexibility  to  respond  rapidly  to 
situations  where  it  appears  a  State  wrill 
not  meet  a  deadline,  and  to  assure  the 
State  that  it  does  not,  in  fact,  have  an 
extended  grace  period  for 
noncompliance.  The  certainty  and 
swiftness  of  imposition  of  the  Act's 
penalties  are  critical  to  timely 
completion  of  the  SIP's.  Consequently, 
the  revised  language,  clarifies  EPA's 
position  concerning  when  discretionary 
sanctions  may  be  appropriate  while 
retaining  EPA's  flexibility  to  use  such 
sanctions  to  ensure  compliance  with  the 
Act.  Thus,  EPA  will  exerdse  section 
llO(m)  sanctions  earlier  than  18  months 
only  in  cases  where: 

1.  The  State  has  indicated  an  explicit 
resistance  to  resolving  a  plan  or  program 
deficiency  or  to  making  a  required  plan 
or  proCTam  submittal;  or 

2.  Where  special  circumstances, 
particular  program  needs,  or  time 
constraints  dictate  the  need  for  use  of 
such  sanctions. 

Thus,  the  rule  retains  the 
Administrator's  discretion  to  apply 
sanctions  at  any  time  after  a  finding  is 
made;  however,  EPA  will  provide  notice 
and  opportunity  for  comment  on  the 
basis  for  all  section  llO(m)  actions. 

B.  EPA  Discretion  to  Determine  the 
"Reasonable  and  Appropriate"  Area  for 
Imposition  of  Sanctions 

1.  Comment.  The  City  of  Chicago 
believes  the  discretion  in  §  52.30(d) — 
that  if  the  criteria  are  met  EPA  may 
impose  sanctions  on  a  less  than 
statewide  basis  to  the  area  it  determines 
is  reasonable  and  appropriate— was  not 
Congress'  intent  in  enacting  section 
llO(m).  The  City  of  Chicago  believes 
EPA's  only  discretion  is  whether  to 
apply  sanctions  to  political  subdivisions 
that  meet  the  criteria.  Thus,  the  City  of 
Chicago  believes  EPA  has  no  basis  to 
apply  sanctions  when  the  criteria  are 
not  met  (i.e.,  to  apply  sanctions  to 
political  subdivisions  that  were  thought 
to  be  principally  responsible,  but  did 
not  meet  the  criteria,  and  to  any  other 
surrounding  political  subdivisions  EPA 
determines  is  reasonable  and 
appropriate)  and  that  to  apply  sanctions 
to  these  areas  is  arbitrary  and 
capricious. 

Response.  Section  110(m)  states  that 
sanctions  may  be  applied  to  any  portion 
of  the  State  the  Administrator 
determines  reasonable  and  appropriate, 
with  one  exception.  If  one  or  more 
political  subdivisions  are  principally 
responsible  for  the  deficiency,  sanctions 
may  not  be  applied  statewide. 
Therefore,  if  the  criteria  are  met,  i.e.,  a 
politicalsubdivision  is  principally 
responsible,  then  EPA  may  not  impose 


sanctions  on  a  statewide  basis. 
However,  if  no  political  subdivision  is 
principally  responsible,  the  text  of 
section  llO(m)  expressly  authorizes 
EPA  to  move  forward  and  impose 
sanctions  on  a  statewide  basis.  The  EPA 
would  make  a  determination,  however, 
concerning  what  area  of  the  State  for 
which  sanctions  would  be  reasonable 
and  appropriate.  Furthermore,  EPA  is 
not  required  to  establish,  criteria  to 
determine  the  area  of  the  State  for 
which  it  is  reasonable  and  appropriate 
to  apply  sanctions  under  section 
llO(m). 

.    2.  Comment.  Four  commenters.  New 
York  DOT,  the  Orange  County 
Transportation  Authority  (OCTA),  the 
City  of  Chicago,  and  the  U.S.  DOT, 
requested  clarification  of  how  EPA  will 
determine  the  "reasonable  and 
appropriate"  area  to  apply  sanctions. 
The  City  of  Chicago  and  the  U.S.  DOT 
assert  that  the  statute  requires  such 
clarification.  The  New  York  DOT 
believes  that  the  lack  of  adequate 
guidance  on  what  area  is  "reasonable 
and  appropriate"  will  create  confusion 
and  continual  uncertainty  on  the  part  of 
States  as  well  as  Federal  agencies.  The 
New  York  DOT  suggests  that  the  prime 
consideration  should  be  whether  a  good 
faith  effort  has  been  made  to  bring  U>e 
nonattainment  area  into  compliance. 
The  New  York  DOT  believes  that  if  this 
issue  is  not  addressed  in  this 
rulemaking,  it  should  be  the  subject  of 
another  rulemaking. 

The  OCTA  cites  the  example  of 
Cahfomia,  which  consists  of  several 
regional  authorities,  which,  in  turn, 
each  consist  of  several  local 
jurisdictions.  The  OCTA  is  concerned 
about  how  EPA  would  impose  sanctions 
in  the  case  where  a  regional  authority 
contains  several  local  jurisdictions  and 
where  a  local  authority  failed  to  do 
everything  mandated  by  a  regional  plan. 
The  commenter  believes  it  would  be 
more  reasonable  and  appropriate  to 
apply  sanctions  to  the  single  local 
jurisdiction,  not  the  regional  authority. 
In  addition  to  assuring  that  the  State 
does  not  suffer  sanctions  if  one  political 
subdivision  is  principally  responsible 
for  the  deficiency,  the  commenter 
suggests  that  EPA  assure  that  regions 
within  a  State  would  not  be  subject  to 
sanctions  if  one  or  more  local 
jurisdictions  is/are  principally 
responsible  for  the  deficiency. 

"The  U.S.  DOT  comments  tnat  in 
situations  where  a  nonattainment  area 
contains  multiple  poUtical  subdivisions, 
none  of  which  are  principally 
responsible  according  to  the  five 
criteria,  the  rule  must  clarify  how  EPA 
will  determine  whether  to  apply 
sanctions  to  the  specific  responsible 


1482  Federal  Register  /  Vql.  59.  No. 


political  subdivision(s)  rather  than  the 
entire  nonattainment  area. 

The  City  of  Chicago  and  U.S.  DOT 
assert  that  the  statutory  mandate  to 
promulgate  criteria  is  not  limited  to  the 
determination  of  principal 
responsibility.  These  commenters  argue 
that  EPA  must  alsdrdevelop  criteria  to 
determine  when  the  imp>osition  of 
sanctions  would  be  reasonable  and 
appropriate,  and  the  criteria  should  be 
sufficient  to  put  potentially  affected 
political  subdivisions  on  notice  of  the 
activities  or  agreements  which  may  put 
them  at  risk  of  sanctions. 

Response.  Section  llO(m)  specifically 
provides  that  EPA  may  impose 
sanctions  on  any  part  of  the  State  that 
EPA  deems  is  reasonable  and 
appropriate.  Section  110{m)  then 
requires  that  EPA  "•  •  •  establish 
criteria  for  exercising  (this)  authority 
•  *  •  to  ensure  that  *  •  •  such 
sanctions  are  not  applied  on  a  statewide 
basis  where  one  or  more  political 
subdivisions  covered  by  the  applicable 
implementation  plan  are  principally 
responsible  for  such  deficiency."  The 
EPA  believes  this  language  strictly 
limits  the  required  development  of 
criteria  to  those  necessary  to  determine 
if  a  political  subdivision  is  principally 
responsible  for  the  deficiency.  There  is 
no  requirement  that  the  criteria  must 
guide  EPA's  further  decision  of  which 
area  is  "reasonable  and  appropriate"  for 
the  imposition  of  sanctions.  At  this 
time.  EPA'^does  not  have  experience 
with  imposing  these  sanctions  and, 
therefore,  does  not  want  to  constrain  the 
Agency  in  the  exercise  of  this 
discretion.  The  variety  of  circumstances 
would  make  it  difficult  to  develop 
criteria  that  would  be  applicable  in 
every  instance.  As  to  the  comments  of 
the  City  of  Chicago  and  the  U.S.  DOT 
that  EPA  needs  to  establish  criteria  for 
when  it  will  impose  sanctions  under 
section  llO(m),  EPA  does  not  believe 
that  such  criteria  are  mandated.  The 
public  will  have  an  opportunity  to 
comment  on  EPA's  determination  of  the 
area  on  which  it  will  impose  sanctions 
and  the  timing  of  sanctions  during  each 
specific  section  llO(m)  rulemaking 
action. 

C.  Selection  and  Design  of  Criteria 

Under  this  category,  the  commenters 
focused  their  particular  concerns  on  the 
sanction  criteria. 

1.  Comment.  The  OCTA  suggests  that 
the  rule  clarify  that  all  five  criteria  are 
to  be  met,  not  merely  used,  by  EPA  to 
determine  if  a  subdivision  is  principally 
responsible  for  the  deficiency.  The 
OCTA  suggests  the  following  language: 
•Criteria.  The  EPA  will  use  the 
Jollowing  five  criteria,  all  of  which  must 
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be  met  to  determine  whether  a  political 
subdiv  sion  is  principally  responsible 
for  the  deficiency." 

Besj^nse.  The  EPA  agrees  with  this 
comment  but  determined  that  language 
other  t  lan  that  suggested  would  be 
clearer  Therefore.  EPA  has  revised 
§  52.30  (d)(1)  to  read  as  follows:  "For  the 
purpos  Bs  of  this  action.  EPA  will 
consid  ir  a  political  subdivision  to  be 
princij  ally  responsible  for  the 
deficie  icy  on  which  a  section  179(a) 
finding  is  based,  if  all  five  of  the 
following  criteria  are  met." 

2.  Cc  mment.  The  New  York  DOT 
comme  nts  that  the  necessity  for  all  five 
criteria  to  be  met  is  overly  strict  and 
biased  oward  imposition  of  sanctions 
statewide,  and  it  may  be  difficult  to 
establish  that  all  five  have  been  met. 
Therefdre,  the  New  York  DOT  suggests 
that  on  y  a  majority  (three  out  of  five) 
be  met. 

Response.  The  EPA  believes  all  five 
criterialare  needed  to  determine 
whether  a  political  subdivision  is 
princip  illy  responsible.  The  EPA  sees 
no  com  Jelling  reason  to  weaken  this 
require  nent.  In  addition,  the  failure  to 
determuie  that  one  or  more  areas  are 
principally  responsible  does  not 
presupiose  the  imposition  of  statewide 
sanctions;  the  EPA  must  determine  that 
the  ared  sanctioned  is  the  reasonable 
and  appropriate  area. 

3.  Cotiment.  The  U.S.  DOT  requests 
clarification  of  what  State  actions  are 
necessary  to  provide  adequate  legal 
authority  under  the  proposed  Criterion 
1.  Critejion  1  states  that  the  State  must 
provideiadequate  legal  authority  to  a 
political  subdivision  to  perform  the 
required  activity. 

Response.  The  EPA  does  not  believe 
that  there  is  a  single  distinct  definition 
of  the  toTTi  "legal  authority."  What 
constitiites  adequate  legal  authority  may 
vary  fr<*i  State  to  State.  This  should  be 
handleq  on  a  case-by-case  basis. 

4.  Comment.  The  New  York  DOT 
comments  that  under  the  proposed 
Criterion  2  |§  52.30(c)(2)l.  there  must  be 
a  very  clear  agreement  in  the  SIP  or 
some  otjier  document  as  to  which 
functions  are  to  be  performed  by  which 
agencies.  For  example,  functions 
traditionally  performed  by  local 
agencies  may  not  be  performed  that  way 
under  the  Intermodal  Surface 
Transpa  rtation  Efficiency  Act  (ISTEA). 

Respc  rise.  The  EPA  agrees  with  the 
commei  ter  and  encourages  States  to 
develop  clear  agreements  as  to  which 
functioi^  are  being  performed  by  which 
agencies.  Note  in  particular  that  section 
174  of  the  Act  requires  States  to  jointly 
review  i  nd  update,  as  necessary,  their 
plannin  ;  procedures  that  were  ineffect 
before  tl  e  Act  was  amended  in  1990  or 
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to  develop  new  procedures  as 
appropriate.  In  prep)aring  such 
procedures.  State  and  local  elected 
officials  must  determine  which 
elements  of  a  revised  SIP  will  be 
developed,  adopted,  and  implemented 
by  the  State,  and  which  elements  will  be 
carried  out  by  local  or  regional  entities. 
The  EPA  has  provided  guidance  on  this 
and  other  section  174  requirements  in  a 
document  entitled  "1992  Transportation 
and  Air  Quality  Planning  Guidelines" 
(July  1992.  EPA  420/R-92-001).  The 
EPA  will  work  with  the  State  and  the 
political  subdivision  to  ascertain  if  this 
criterion  has  been  met.  In  addition,  any 
comments  raised  as  to  this  issue  during 
the  rulemaking  process  on  a  specific 
section  llO(m)  action  will  be  properly 
considered  by  EPA. 

5.  Comment.  Concerning  Criterion  4 
(§  52.30(c)(4)l,  the  U.S.  DOT  also 
comments  there  should  be  a  provision 
included  to  provide  against  "State 
failure."  If  a  local  agency  cancels  an 
agreement  to  perform  a  certain  function, 
it  might  leave  the  State  without  the  time 
or  resources  to  perform  the  function. 
Thus,  the  State,  instead  of  the  local 
agency,  would  become  principally 
responsible.  The  U.S.  DOT  believes  it 
would  be  inappropriate  to  apply 
statewide  sanctions  in  such  a  case. 

Response.  If  the  local  agency  cancels 
its  agreement  to  perform  a  function, 
EPA  would  take  this  into  consideration 
when  determining  whether  the  political 
subdivision  is  principally  responsible  in 
causing  the  deficiency.  Moreover,  this 
factor  may  be  considered  in  determining 
the  area  to  which  it  is  reasonable  and 
appropriate  to  apply  sanctions.  The  EPA 
can  consider  all  factors  in  determining 
what  area  is  reasonable  and  appropriate. 

6.  Comment.  The  Massachusetts  DOT 
believes  the  rule  should  contain  a 
specific  provision  for  State  consultation 
in  determining  principal  responsibility 
because  many  factors  such  as  regional 
demographic  trends,  changing  local 
traffic  patterns,  and  land-use  decisions 
in  adjoining  areas  have  a  larger  impact 
on  emissions  than  institutional 
arrangements  for  air  quality  planning. 
The  proposed  criteria  may  be  the  best 
way  to  evaluate  whether  the  State  or  the 
poUtical  subdivision  is  solely 
responsible  for  the  emissions 
requirements,  but  it  may  not  be  relevant 
in  targeting  the  actual  source  of  the 
problem  or  in  defining  solutioris. 

Response.  To  the  extent  it  determines 
appropriate,  EPA  will  consult  with  the 
State  when  evaluating  the  criteria  luider 
section  llO(m).  In  any  event,  the  State 
will  have  adequate  opportunity  to  raise 
any  such  concerns  in  Uie  comment 
period  following  the  notice  of  proposed 


rulemaking  for  imposition  of  section 
llO(m)  sanctions. 

D.  Other  Relevant  Comments 

1.  Comment.  The  State  of  Vermont 
comments  that  it  is  the  only  State  in 
attainment  with  the  ozone  national 
ambient  air  quality  standards  and  also 
located  within  the  Northeast  Ozone 
Transport  Region.  Vermont  requests 
clarification  in  the  rule  of  whether 
attainment  status  or  inclusion  in  the 
ozone  transport  region  (OTR)  is  the 
deciding  factor  with  respect  to 
applicability  of  these  rules. 

Response.  Neither  attainment  status 
nor  inclusion  in  the  OTR  is  the  deciding 
factor.  Under  section  llO(m),  EPA  may 
impose  sanctions  on  a  statewide  basis  or 
on  any  area  of  the  State  deemed 
reasonable  and  appropriate  based  on  the 
failure  of  the  State  or  a  political 
subdivision  of  the  State  to  meet  a 
requirement  of  the  Act  with  respect  to 
a  plan  or  plan  element.  If  a  requirement 
is  applicable  to  a  political  subdivision 
of  the  State.  EPA  will  determine 
whether  that  political  subdivision  was 
principally  responsible  for  the  failure, 
using  the  criteria  established  in  this 
rulemaking.  The  EPA's  ability  to  use  the 
section  llO(m)  sanctions  is  not  limited 
to  nonattainment  areas  or  areas  that 
must  meet  the  title  I.  part  D 
nonattainment  requirements. 

2.  Comment.  The  City  of  Chicago 
comments  that  the  term  "required 
activity"  contravenes  the  definition  of 
required  activity  in  section  179  and 
permits  EPA  to  sanction  entities  without 
providing  any  prior  notice  that  EPA 
considers  a  particular  action  to  be 
sanctionable.  The  Qty  of  Chicago  also 
comments  that  since  section  lio(m) 
incorporates  section  179(a).  EPA  is  not 
permitted  to  create  a  second,  conflicting 
definition.  Furthermore,  the  proposed 
definition  does  not  identify  covered 
activities,  and  it  does  not  give  entities 
prior  notice  of  sanctionable  activities. 
Finally,  the  City  of  Chicago  is  concerned 
about  the  ambiguity  of  the  definition 
and  that  it  may  mean  EPA  is  expanding 
the  definition  from  section  179(a). 

Response.  Section  179(a)  does  not 
define  required  activity.  Rather.  EPA 
believes  this  introductory  phrase  under 
section  179(a)  refers  to  submittals 
required  under  part  D  of  the  Act.  The 
four  general  categories  of  activities 
listed  in  section  179(a)  are  the  four 
possible  types  of  State  failure  with 
respect  to  the  required  activities  under 
part  D.  The  types  of  failure  are  not 
synonymous  with  required  activities 
under  the  introductory  language  of 
section  179(a).  Finally,  the  City  of 
Chicago  contends  that  the  definition  of 
"required  activity"  is  too  open-ended 


because  of  the  language  "may  include, 
but  is  not  limited  to." 

The  EPA  interprets  the  term  "required 
activity"  for  purposes  of  section  llO(m) 
in  a  manner  similar  to  that  for  section 
179(a);  however,  EPA  recognizes  that  for 
section  llO(m),  "required  activity" 
refers  to  any  plan  or  plan  item 
requirement  under  the  Act.  not  just 
those  required  under  part  D.  Finally, 
EPA  agrees  that  the  language  "may 
include,  but  is  not  limited  to"  may 
provide  broader  authority  than  that 
granted  under  section  llO(m). 
Therefore,  EPA  has  changed  the 
definition  in  the  final  rule  to  provide: 
"The  term  'required  activity'  refers  to 
the  submission  of  a  plan  or  plan  item  or 
the  implementation  of  a  plan  or  plan 
item  under  the  Clean  Air  Act." 

3.  Comment.  The  OCTA  and  the  U.S. 
DOT  request  clarification  of  the  term 
"political  subdivision."  Both 
commenters  appear  concerned  about 
whether  EPA  in  making  a  determination 
of  "principal  responsibility"  may 
consider  less  than  the  entire 
nonattainment  area.  The  OCTA  notes 
that  California  has  several  regional 
authorities  that  each  are  composed  of 
numerous  local  jurisdictions.  These 
local  jurisdictions  often  have  the 
responsibility  for  "adopting  and 
implementing  air  pollution  controls." 

Response.  The  definition  of  "political 
subdivision"  set  forth  in  §  52.30(a)(1) 
includes  all  types  of  governmental 
entities,  including  local  jurisdictions. 
The  EPA  could  sanction  less  than  an 
entire  nonattainment  area  based  on  a 
determination  that  a  local  jurisdiction 
was  principally  responsible  for  the 
deficiency  on  which  the  sanction  is 
based. 

4.  Comment.  The  OCTA  comments 
that  the  proposed  rule  should  include  a 
definition  of  "plan  item."  The  OCTA 
notes  that  section  llO(m)  reads  in  part 
"•  •  *  in  relation  to  any  plan  or  plan 
item  (as  that  term  is  defined  by  the 
Administrator).*  *  "'The  OCTA  cites 
the  example  of  the  California  SIP.  which 
is  partially  composed  of  regional  plans. 
Some  regional  plans  require  local 
jurisdictions  to  take  certain  actions, 
which  to  the  commenter  appear  to  be 
plan  items. 

Response.  As  discussed  earlier,  to 
make  this  clearer.  EPA  replaces  the 
phrase  "adequate  SIP  or  SIP  element" 
under  §  52.30(a)(2)  with  the  phrase 
"plan  or  plan  item."  Although  EPA 
interpreted  the  phrase  "adequate  SIP  or 
SIP  element"  to  essentially  mean  the 
same  as  the  phrase  "plan  or  plan  item," 
this  replacement  is  more  consistent  with 
the  language  of  section  1 10(m)  which 
refers  to  "plan  or  plan  Item."  "Plan  and 


plan  item"  are  also  defined  under 
§S2.30(a)(4). 

E.  Comments  on  Policy  Stated  In 
Preamble  to  Proposed  Rule 

1.  Choice  of  Sanctions 

Comment.  The  Texas  DOT,  the 
Chemical  Manufacturers  Association 
(CMA).  and  the  Northwest  Indiana 
Regional  Planning  Commission  (NIRPC) 
asked  EPA  to  identify  which  sanction 
will  be  applied  for  various  types  of  SIP 
deficiencies.  These  commenters  all  state 
that  the  sanction  should  be  tied  to  the 
underlying  deficiency.  For  example,  the 
commenters  state  that  highway 
sanctions  should  only  be  applied  when 
there  is  a  SIP  deficiency  relative  to 
mobile  sources  and  the  offset  sanction 
where  the  deficiency  is  relative  to 
stationary  sources.  The  CMA 
recommends  adding  extra  language  to 
the  rule  as  follows:  "The  EPA  will 
assess  the  nature  of  the  deficiencies  and 
take  this  into  account  when  determining 
which  sanction  to  apply." 

The  NIRPC  further  asserts  that  only 
those  projects  which  have  the  potential 
for  increasing  emissions  should  be 
targeted;  withholding  highway  funds 
which  may  correct  a  problem  is 
inappropriate. 

Response.  The  type  of  sanction  to  be 
applied  and  the  selection  procedure  are 
not  part  of  this  rulemaking.  Sanciion 
determinations  will  be  made  on  a  case- 
by-case  basis.  The  EPA  will  go  through 
notice-and-comment  rulemaking  on 
selection  and  imposition  of  sanctions 
under  section  llO(m).  The  notice  will 
propose  for  comment  which  sanctions 
or  sanction  will  be  applied.  In  addition, 
the  Act  sets  forth  those  projects 
exempted  from  the  highway  funding 
restrictions.  The  EPA  will  act 
consistently  with  the  requirements  of 
the  Act  in  imposing  the  highway 
funding  restrictions. 

2.  Impact  of  Rule  on  Title  23  Funds 

Comment.  The  American  Public 
Transit  Association  is  concerned  about 
how  EPA's  sanction  determination 
process  could  affect  the  process  and 
procedures  of  transferring  flexible  funds 
(i.e.,  certain  title  23  program  funds) 
from  highway  to  transit  purposes.  The 
Southeastern  Pennsylvania 
Transportation  Authority  requests 
clarification  of  how  any  imposed 
restrictions  on  highway  funds  would 
affect  funds  previously  Hexed  to  transit 
as  provided  for  in  the  ISTEA. 

Response.  This  rulemaking  is  not 
intended  to  address  how  the  highway 
sanctions  will  be  implemented.  The 
EPA  is  in  the  process  of  developing 
procedures  with  the  U.S.  DOT  to 
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provide  for  the  coordinated 
implementation  of  the  highway 
sanction.  The  EPA  and  the  U.S.  DOT 
will  develop  procedures  consistent  with 
the  specifications  in  section  179(b). 

3.  Authority  to  Sanction  For  Failure  to 
Implement 

Comment.  The  Massachusetts  DOT 
comments  that  EPA's  authority  to 
sanction  a  State  if  "•  *  "a  requirement 
of  an  approved  plan  is  not  being 
implemented  is  too  broad,  given  the 
large  number  of  agencies,  regulatory 
authorities,  and  group  interests  which 
can  prevent  a  planned  project  from 
being  implemented."  Instead,  a  State's 
good  faith  effort  to  implement  an 
approved  project  should  be  identified  as 
an  exception  to  this  policy. 

Response.  The  types  of  findings  that 
may  lead  to  the  imposition  of  sanctions 
are  specified  in  the  Act;  they  are  not 
being  developed  by  this  rulemaking. 
Therefore,  once  a  finding  of  failure  to 
implement  a  plan  has  been  made, 
section  179(a)  requires  that  the  18- 
month  mandatory  sanctions  clock 
begins.  Furthermore,  any  finding  made 
under  section  179(a)  provides  EPA  with 
discretion  to  impose  sanctions  under 
section  llO(m). 

4.  Clarification  of  Offset  Sanction 

Comment.  The  Massachusetts  DOT 
requests  clarification  of  the  requirement 
for  a  2:1  emissions  reduction  from 
existing  sources  to  offset  emissions  from 
major  new  facilities.  The  Massachusetts 
DOT  believes  it  is  not  reasonable  to 
require  reductions  from  existing,  older 
or  congested  facilities  before  major  new 
improvements  are  made. 

Response.  The  procedure  by  which 
facilities  offset  emissions  is  not  the 
subject  of  this  rulemaking.  Those  issues 
must  be  resolved  in  regulations  adopted 
by  the  State  pursuant  to  the 
requirements  of  section  173. 

VI.  Miscellaneous 

A.  Relationship  to  Permit  Program 

The  Act  includes  specific  sanctions 
provisions  for  permitting  requirements 
in  section  502(d)  and  (i),  42  U.S.C, 
7661a(d)  and  (i).  Tlie  section  llO(m) 
sanctions  procedure  does  not  apply 
with  respect  to  findings  regarding 
permit  program  failures. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735.  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
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regulatory  action"  as  one  that  is  likely' 
to  result  ii  a  rule  that  may: 

(1)  Hav(  an  annual  effect  on  the 
economy  (if  $100  million  or  more  or 
adversely  iffect  in  a  material  way  the 
economy,  jroductivity,  com{}etition. 
jobs,  the  e  ivironment.  public  health  or 
safety,  or  i  itate,  local,  or  tribal 
govemmei  its  or  communities; 

(2)  Crea  e  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planne(  by  another  agency; 

(3)  Mate  rially  aher  the  budgetary 
impact  of  I  intitlements,  grants,  user  fees, 
or  loan  pn  igrams  or  the  rights  and 
obligation!  of  recipients  thereof;  or 

(4)  Raisfl  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President'!  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Pursuan  t 
Order  12 
that  this  action 
regulatory 
of  the  Exe^ut 
this  action 
review 
OMB  su 

will  be  doiumented 
record. 


to  the  terms  of  Executive 
5,  OMB  has  notified  EPA 

is  a  "significant 
action"  within  the  meaning 
ive  Order.  For  this  reason, 
was  submitted  to  OMB  for 
;es  made  in  response  to 
ions  or  recommendations 
in  the  public 


Qangt 
aggjst 


C.  Regulct  jry  Flexibility  Act 

Pursuan  to  the  provisions  of  5  U.S.C 
605(b),  thd  Administrator  hereby 
certifies  that  the  attached  rule  will  not 


have  a  sigi  ificant  economic  impact  on 
a  substant  al  number  of  small  entities. 
Since  the  ;  ule  requires  EPA  to  consider 
criteria  be  ore  applying  sanctions  on  a 
statewide  >asis,  it  potentially  could 
result  in  a  reduced  burden  on  small 
entities. 

D.  Papenx-  nk  Reduction  Act 

This  pro  )osed  rule  does  not  contain 
any  infom  ation  collection  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501.  efseq. 

List  of  Sul  iects  in  40  CFR  Part  52 

Environ  nental  protection,  Air 
pollution  <  ontrol,  Ozone,  Carbon 
monoxide  Nitrogen  oxides.  Sulfur 
dioxide.  P  4-10.  Sanctions. 

Dated:  De  :ember  29. 1993. 
Carol  M.  Bi  iwner. 
Administra,  or 

40  CFR  »art  52  is  amended  as  follows: 

PART  52-  APPROVAL  AND 
PROMUL(  ATION  OF 
IMPLEME^ATIONS  PLANS 

1.  The  ai  ithority  citation  for  part  52 
continues  o  read  as  follows: 

Authorit] ;  42  U.S.C.  7401-7671q. 


JMI 


2.  Part  52  is  amended  by  adding  a 
new  §  52.30  to  subpart  A  to  read  as 
follows: 

§52.30    Criteria  for  limiting  application  Of 
sanctions  under  section  llO<m)  of  the  Clean 
Air  Act  on  a  statewide  l>asls. 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  The  term  "political  subdivision" 
refers  to  the  representative  body  that  is 
responsible  for  adopting  and/ or 
implementing  air  pollution  controls  for 
one,  or  any  combination  of  one  or  more 
of  the  following:  city,  town,  borough, 
county,  parish,  district,  or  any  other 
geographical  subdivision  created  by,  or 
pursuant  to.  Federal  or  State  law.  This 
will  include  any  agency  designated 
under  section  174.  42  U.S.C  7504.  by 
the  State  to  carry  out  the  air  planning 
responsibilities  under  part  D. 

(2)  The  term  "required  activity" 
means  the  submission  of  a  plan  or  plan 
item,  or  the  implementation  of  a  plan  or 
plan  item. 

(3)  The  term  "deficiency"  means  the 
failure  to  perform  a  required  activity  as 
defined  in  paragraph  (a)(2)  of  this 
section. 

(4)  For  purposes  of  §  52.30.  the  terms 
"plan"  or  "plan  item"  mean  an 
implementation  plan  or  portion  of  an 
implementation  plan  or  action  needed 
to  prepare  such  plan  required  by  the 
Clean  Air  Act,  as  amended  in  1990,  or 
in  response  to  a  SIP  call  issued  pursuant 
to  section  110(k)(5)  of  the  Act. 

(b)  Sanctions.  During  the  24  months 
after  a  finding,  determination,  or 
disapproval  under  section  179(a)  of  the 
Clean  Air  Act  is  made,  EPA  will  not 
impose  sanctions  under  section  llO(m) 
of  the  Act  on  a  statewide  basis  if  the 
Administrator  finds  that  one  or  more 
political  subdivisions  of  the  State  are 
principally  responsible  for  the 
deficiency  on  which  the  finding, 
disapproval,  or  determination  as 
provided  under  section  179(a)(1) 
through  (4)  is  based. 

(c)  Criteria.  For  the  purposes  of  this 
provision,  EPA  will  consider  a  political 
subdivision  to  be  principally 
responsible  for  the  deficiency  on  which 
a  section  179(a)  finding  is  based,  if  all 
five  of  the  following  criteria  are  met. 

(1)  The  State  has  provided  adequate 
legal  authority  to  a  political  subdivision 
to  perform  the  required  activity. 

(2)  The  required  activity  is  one  which 
has  traditionally  been  performed  by  the 
local  political  subdivision,  or  the 
responsibility  for  performing  the 
required  activity  has  been  delegated  to 
the  political  subdivision. 

(3)  The  State  has  provided  adequate 
funding  or  authority  to  obtain  funding 
(when  funding  is  necessary  to  carry  out 


the  required  activity)  to  the  political 
subdivision  to  perform  the  required 
activity. 

(4)  The  political  subdivision  has 
agreed  to  perform  (and  has  not  revoked 
that  agreement),  or  is  required  by  State 
law  to  accept  responsibility  for 
performing,  the  required  activity. 

(5)  The  political  subdivision  has 
foiled  to  perform  the  required  activity. 

(d)  Imposition  of  sanctions.  (1)  If  all 
of  the  criteria  in  paragraph  (c)  of  this 
section  have  been  met  through  the 
action  or  inaction  of  one  political 
subdivision.  EPA  will  not  impose 
sanctions  on  a  statewide  basis. 

(2)  If  not  all  of  the  criteria  in 
paragraph  (c)  of  this  section  have  been 
met  through  the  action  or  inaction  of 
one  political  subdivision.  EPA  will 
determine  the  area  for  which  it  is 
reasonable  and  appropriate  to  apply 
sanctions. 
(PR  Doc.  94-551  Filed  1-10-94;  8:45  am] 
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Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507. 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Programs  for 
ttie  States  of  North  Dakota  and  Utah 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  On  August  25. 1993  EPA 
published  the  notices  of  proposed 
rulemaking  to  approve  the  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  States  of  North  Dakota 
and  Utah  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM)  in  each  State.  The 
implementation  plans  were  submitted 
by  the  States  to  satisfy  the  Federal 
mandate,  found  in  section  507  of  the 
Clean  Air  Act  (CAA),  to  enstu*  that 
small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  The  rationale  for  the  approval 
was  set  forth  in  the  proposals.  No 
comments  were  received  pursuant  to 
these  proposed  actions.  Therefore.  EPA 
is  proceeding  with  its  approval  of  the 
revisions  to  the  North  Dakota  and  Utah 
SIPs  for  establishing  a  PROGRAM  in 
each  State. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  February  10, 1994. 


ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at:  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  vm  999  18th  Street,  Suite  500, 
Denver.  Colorado  80202-2405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  Mail  Code-8ART-AP, 
USH»A  Region  Vm.  999  18th  Street. 
Suite  500.  Denver.  Colorado  80202- 
2405.  (303)  294-7539. 
SUPPLEMENTARY  INFORMATION: 

L  Background  of  Rerisions 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  firequently  lack  the 
technical  expertise  and  financial 
resoiirces  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGPLAM  are  set  out  in  section  507  of 
title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  theTederal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

The  States  of  North  Dakota  and  Utah 
submitted  SIP  revisions  to  EPA  in  order 
to  satisfy  the  requirements  of  section 
507  of  the  CAA.  In  order  to  gain  full 
approval,  the  State's  submittals  must 
provide  for  each  of  the  following 
PROGRAM  elements: 

(1)  The  establishment  of  a  Small 
Business  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses  required 
by  section  507(a); 

(2)  The  establishment  of  a  State  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  businesses  in  the 
regulatory  process  which  is  required  by 
section  507(a)(3);  and 


(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP  required  by  section  507(e). 

n.  Summary  of  Submittals 

The  State  of  North  Dakota  has  met  all 
of  the  requirements  of  section  507  of  the 
CAA  by  submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 
elements.  N.D.CC.  sections  23-25-02 
and  23-25-03  grants  the  Department  the 
authority  to  undertake  the  elements  of 
the  PROGRAM.  The  Governor,  through 
Executive  Order  1992-5,  established  the 
Small  Business  Compliance  Advisory 
Panel.  The  North  Dakota  State 
Department  of  Health  and  Consolidated 
Laboratories  (the  Department)  formally 
adopted  the  SIP  revision  on  October  23. 

1992,  which  identifies  a  plan  to 
implement  the  PROGRAM.  This  SIP 
revision  is  being  added  to  the  North 
Dakota  SIP  as  section  12.  The  North 
Dakota  PROGRAM  was  submitted  to 
EPA  by  the  Governor  of  North  Dakota  on 
November  2,  1992,  and  was  initially 
reviewed  for  administrative  and 
technical  completeness.  In  a  letter  dated 
December  15, 1992,  EPA  requested 
additional  information  from  the  State  in 
order  to  make  a  positive  determination 
on  the  submittal.  After  receiving  the 
additional  information  on  January  18, 

1993,  EPA  notified  the  State  in  a  letter 
dated  February  2,  1993,  that  the 
submittal  was  administratively  and 
technically  complete.  The  submittal 
then  underwent  review  by  EPA 
headquarters,  and  received  a 
concurrence  from  all  reviewers. 

The  State  has  met  the  first  PROGRAM 
element  by  committing  in  its  SIP 
revision  section  12.5  to  meet  the  six 
requirements  set  forth  in  section 
507(a)(3)  for  the  Small  Business 
Assistance  Program.  The  State  has  met 
the  second  PROGRAM  element  by 
locating  the  position  of  the  Small 
Business  Ombudsman  in  the  Office  of 
the  Chief  of  the  Environmental  Health 
Section  effective  April  6, 1992,  as  stated 
in  its  SIP  revision  section  12.3.  The 
State  has  met  the  third  PROGRAM 
element  through  Executive  Order  1992- 
5  dated  May  21, 1992,  issued  by  the 
Governor  of  North  Dakota,  which 
established  a  Small  Business 
Compliance  Advisory  Panel  in  the  State 
of  North  Dakota,  and  by  outlining  in  its 
SIP  revision  section  12.4  the  functions 
of  the  CAP  and  how  the  members  will 
be  determined,  which  is  consistent  with 
section  507(e).  Additionally,  the  State  of 
North  Dakota  has  established  a 
mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source's 
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eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA.  This  mechanism 
is  contained  in  section  12.2  of  the 
State's  SIP  revision. 

The  State  of  Utah  has  met  all  of  the 
requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PRCXJRAM 
elements.  Section  19-2-109.2  of  the 
Utah  Code  Annotated.  1953,  as 
amended  authorizes  the  Utah  Air 
Quality  Board  to  establish  a  SBAP,  and 
create  a  Compliance  Advisory  Panel.  A 
new  section  17,  which  is  a  plan  for 
implementation  of  the  SBAP,  will  be 
added  to  the  Utah  SIP.  R307-2  of  the 
Utah  Air  Conservation  Rules 
incorporates  this  SIP  revision  by 
reference.  The  Utah  PROGRAM  was 
submitted  to  EPA  by  the  Governor  of 
Utah  on  November  9, 1992,  with 
supplemental  information  sent  on 
November  5, 1992,  and  January  11, 
1993.  EPA  notified  the  State  in  a  letter 
dated  December  30, 1992,  that  the 
submittal  was  administratively  and 
technically  complete.  The  submittal 
then  underwent  review  by  EPA 
headquarters,  and  received  a 
concurrence  from  all  reviewers. 

The  State  of  Utah  has  met  the  Hrst 
PROGRAK4  element  by  committing  in 
section  17.3  of  its  regulations  to  meet 
the  six  requirements  set  forth  in  section 
507(a)(3)  of  the  CAA  for  the  Small 
Business  Assistance  Program.  The  State 
of  Utah  has  met  the  second  PRCXJRAM 
element  by  locating  the  Office  of  the 
Small  Business  Ombudsman  in  the 
Department  of  Environmental  Quality, 
Office  of  the  Executive  Director,  as 
stated  in  section  17.5.1  of  its 
regulations.  The  State  of  Utah  has  met 
the  third  PROGRAM  element  by 
outlining  in  sections  17.4.1  and  2  of  its 
regulations  the  functions  of  the  CAP  and 
how  the  members  will  be  determined, 
which  is  consistent  with  section  507(e) 
of  the  CAA.  Additionally,  the  State  of 
Utah  has  established  a  mechanism  for 
ascertaining  the  eligibility  of  a  source  to 
receive  assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA.  This  mechanism 
is  contained  in  section  17.2  of  the 
State's  regulations. 

III.  Final  Action 

EPA  is  approving  the  SIP  revisions 
submitted  by  the  States  of  North  Dakota 
and  Utah.  The  revisions  were  made  to 
satisfy  the  requirements  of  section  507 
of  the  CAA. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Acting  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 


January  b.  1989.  the  Office  of 
Managei  nent  and  Budget  (OMB)  waived 
Table  2  ^nd  3  SIP  revisions  (54  FR  2222) 
from  thd  requirement  of  section  3  of 
Executi^  e  Order  12291  for  a  period  of 
two  yeai  s.  The  USEPA  has  submitted  a 
request  or  a  permanent  waiver  for  Table 
2  and  T«  ble  3  SIP  revisions.  The  OMB 
has  agre  jd  to  continue  the  temporary 
waiver  \  ntil  such  time  as  it  rules  on 
USEPA '$  request.  This  request 
continues  in  effect  under  Executive 
Order  i;  866  which  superseded 
Executi^  e  Order  12291  on  September 
30, 1993 . 

Undei  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regular  ory  flexibility  analysis 
assessin  ;  the  impact  of  any  proposed  or 
final  nil  s  on  small  entities.  5  U.S.C.  603 
and  604  Alternatively,  EPA  may  certify 
that  the  "ule  will  not  have  a  significant 
impact  (  n  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterpriies,  and  government  entities 
with  jur  sdiction  over  populations  of 
less  thai  50,000. 

By  thi  i  action,  EPA  is  approving  two 
State  pn  igrams  created  for  the  purpose 
of  assist  ng  small  businesses  in 
comply!  ig  with  existing  statutory  and 
regulatory  requirements.  These 
programs  do  not  impose  any  new 
regulatOTy  burdens  on  small  businesses; 
they  areiprograms  under  which  small 
busines$es  may  elect  to  take  advantage 
of  assistince  provided  by  the  States. 
Therefoi  e,  because  the  EPA's  approval 
of  this  p  "ogram  does  not  impose  any 
new  regi  ilatory  requirements  on  small 
business  es,  I  certify  that  it  does  not  have 
a  signifii  ant  economic  impact  on  any 
small  en  tities  affiected. 

List  of  S  iibjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
poUutioti  control. 

Dated:  December  28, 1993. 
Jack  W.  1  IcGraw. 

Acting  /?« giona/ AdnuViistrotor. 

Part  5  !,  chapter  I,  title  40  of  the  Code 
of  Feder  il  Regulations  is  amended  as 
follows 

PART  5^— {AMENDED] 

1.  Thd  authority  citation  for  part  52 
continui  s  to  read  as  follows: 

Authoi^ty:  42  U.S.C.  7401-7671q. 

Subpanjjj— North  Dakota 


2. 
JJ  to  rea( 
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Sec  ion 


52.1833  is  added  to  subpart 
as  follows: 


§52.1833    SmaH  bu8ln«n  assistanc* 
program. 

The  Governor  of  North  Dakota 
submitted  on  November  2, 1992  a  plan 
to  develop  and  implement  a  Small 
Business  Assistance  Program  to  meet 
the  requirements  of  section  507  of  the 
Clean  Air  Act  by  November  15, 1994. 
The  plan  commits  to  provide  technical 
and  compliance  assistance  to  small 
businesses,  hire  an  Ombudsman  to  serve 
as  an  independent  advocate  for  small 
businesses,  and  establish  a  CompHance 
Advisory  Panel  to  advise  the  program 
and  report  to  EPA  on  the  program's 
effectiveness. 

Sul}part  IT— Utah 

3.  Section  52.2348  is  added  to  subpart 
TT  to  read  as  follows: 

§52.2348    Small busin«sa assistance 
program. 

The  Governor  of  Utah  submitted  on 
November  9, 1992  a  plan  to  develop  and 
implement  a  Small  Business  Assistance 
Program  to  meet  the  requirements  of 
section  507  of  the  Clean  Air  Act  by 
November  15, 1994.  The  plan  commits 
to  provide  technical  and  compliance 
assistance  to  small  businesses,  hire  an 
Ombudsman  to  serve  as  an  independent 
advocate  for  small  businesses,  and 
establish  a  Compliance  Advisory  Panel 
to  advise  the  program  and  report  to  EPA 
on  the  program's  effectiveness. 
IFR  Doc.  94-661  Filed  1-10-94;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Hearings  and  Appeals 

43  CFR  Part  4 
RIN  1094-AA43 

Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals 

AGENCY:  Office  of  Hearings  and  Appeals, 

Interior. 

action:  Final  rule. 

SUMWIARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  amends  several  existing 
rules  that  govern  procedures  for 
hearings  and  appeals  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  in  order  to  bring  the  rules  up  to 
date.  Because  of  events  that  have 
occurred  since  they  were  adopted,  the 
existing  rules  omit  references  or  contain 
incorrect  references,  are  inconsistent 
with  other  rules,  or  fail  to  provide 
necessary  information  or  procedures. 
The  amendments  correct  these  defects. 
In  this  document  OHA  also  updates 
telephone  numbers  of  offices  of  field 
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solicitors  and  field  offices  of  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSM).  listed  in  the 
existing  rules,  to  reflect  changes  which 
have  been  effected  heretofore. 
EFFECnVE  DATE:  February  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Will  A.  Irwin,  Administrative  Judge. 
Interior  Board  of  Land  Appeals,  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
Telephone:  703-235-3750. 

SUPPLEMENTARY  INFORMATION:  On 
November  19, 1991,  OHA  proposed 
amendments  to  existing  procedural 
rules  governing  hearings  and  appeals 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201 
ct  seq.  (1988),  because  rules 
subsequently  adopted  or  cases  decided 
have  rendered  the  existing  rules  out  of 
date  or  shown  them  to  be  incomplete  or 
inaccurate.  See  56  FR  58330-58332 
(Nov.  19, 1991).  No  comments  were 
received  on  the  published  proposed 
amendments.  The  amendments  effected 
by  this  final  rulemaking  are  explained 
below  under  the  heading  for  each  rule 
involved. 

Amendment  of  43  CFR  4.1100 

As  a  result  of  previous  amendments  of 
43  CFR  4.1109(a)  to  provide  current 
addresses  and  jurisdictions  of  field 
solicitors  who  are  to  be  served 
documents  (see  56  FR  2139,  2142^3 
(Jan.  22. 1991),  56  FR  5061  (Feb.  7. 
1991)),  the  definition  of  "field  solicitor" 
in  43  CFR  4.1100(d)  is  superfluous.  It 
was  proposed  to  remove  Uiat  definition 
and  redesignate  the  following 
definitions  in  alphabetical  order.  No 
comments  were  received  on  this 
proposal.  That  definition  is  therefore 
removed  and  the  following  definitions 
(e)  and  (f)  are  redesignated  (d)  and  (e). 

Amendment  of  43  CFR  4.1105(a) 

30  CFR  842.15(d)  provides  a  right  of 
appeal  to  the  Interior  Board  of  Land 
Appeals  (IBLA  or  the  Board)  under  43 
CFR  4.1280  et  seq.  of  the  written 
determination,  after  informal  review  by 
the  Director  of  the  OSM  or  his  or  her 
designee,  concerning  the  decision  of  an 
authorized  representative  of  the 
Secretary  not  to  inspect  or  take 
enforcement  action  concerning  an 
alleged  violation  that  is  the  subject  of  a 
request  for  a  federal  inspection  under  30 
CFR  642.12. 

Similarly.  30  CFR  843.12(i)  provides 
that  any  determination  by  an  authorized 
representative  of  the  Secretary  granting 
or  denying  an  abatement  period 
exceecQng  90  days  under  30  CFR 


842.12(h)  shall  contain  a  right  of  appeal 
to  BLA  under  1280  et  seq. 

As  the  Board  has  had  occasion  to 
observe,  however,  43  CFR  4.1105  does 
not  name  the  permittee  of  the  operation 
that  is  the  subject  of  a  determination  of 
the  Director  or  an  authorized 
representative,  or  any  person  whose 
interests  might  be  adversely  affected  by 
the  outcome  on  appeal  and  who 
participated  before  OSM,  as  a  party  who 
must  be  served  with  a  copy  of  the  notice 
of  appeal  and  statement  of  reasons 
under  43  CFR  4.1283(a)  and  who  may 
participate  under  §§  4.1284  and  4.1286. 
See  Save  Our  Cumberiand  Mountains, 
Inc..  108  IBLA  70,  83  n.7.  96  LD.  139, 
146  n.7  (1989).  OHA  therefore  proposed 
to  amend  43  CFR  4.1105(a)  by  adding 
subsection  (5)  naming  such  permittees 
and  persons  as  parties. 

After  this  addition  to  43  CFR 
4.1105(a)  was  proposed,  however,  the 
Board  decided  Robert  L.  Clewell,  123 
IBLA  253  (1992).  In  that  case,  citizens 
who  had  requested  their  identity  be  kept 
confidential,  in  accordance  with  30  CFR 
842.12(b),  later  revealed  their  identity  to 
the  coal  company  whose  operation  they 
had  requested  be  inspectea  by  sending 
a  copy  of  their  statement  of  reasons  of 
appealing  the  denial  of  their  request  for 
inspection  to  the  company.  Had  they 
not  done  so,  under  the  terms  of 
§  842.12(b).  their  "identity  may  not  be 
revealed,  even  to  other  parties  to  a  case, 
unless  and  until  a  competent  official 
acting  in  response  to  a  formal  request 
filed  under  5  U.S.C  552  (1988)  or  other 
Federal  law  has  determined  that  (theirj 
identity  must  be  made  public  because  it 
does  not  fall  within  the  scope  of  5 
U.S.C  552(b)(7)  (1988)  or  any  other 
exemption  firora  disclosure  provided  by 
law.  See  42  FR  62665-66  (Etec.  13, 
1977)."  Robert  L.  Clewell.  supra  at  257 
n.l. 

As  a  result  of  this  decision.  OHA  has 
added  a  statement  to  the  new 
§  4.1105(a)(5)  that  a  person  who  wishes 
his  or  her  identity  kept  confidential 
under  30  CFR  842.12(b)  is  responsible 
for  maintaining  that  confidentiality 
when  serving  documents  in  accordance 
with  §4.1109. 

Amendment  of  43  CFR  4.1109(a) 

43  CFR  4.1109(a)  is  amended  to 
update  field  solicitor  office  telephone 
number  to  reflect  changes  whicn  have 
been  e%cted  heretofore. 

Amendment  of  43  CFR  4.11Sl(b) 

OSM  amended  30  CFR  723.19(a)  and 
845.19(a)  to  provide  30  days  rather  than 
15  days  in  which  a  person  may  file  a 
petition  for  review  of  a  proposed  civil 
penalty  with  the  Hearings  Division  of 
OHA  after  the  date  of  service  of  notice 


of  an  assessment  conference  officer's 
action.  See  56  FR  10060. 10063  (Mar.  8, 
1991).  OHA  therefore  proposed  to 
amend  the  corresponding  procedural 
rule,  43  CFR  4.1151(b),  to  provide  the 
same  time  and  to  add  a  reference  to  30 
CFR  845.18.  No  comments  were 
received  on  the  proposed  change,  so  it 
is  adopted. 

AmendmenU  of  43  CFR  4.1152. 4.11M. 
and  4.1157 

The  references  to  30  CFR  part  723  in 
43  CFR  4.1152(a)(2):  to  30  CFR  723.15 
in  43  CFR  4.1154(a);  and  to  30  CFR 
723.12  and  723.13  in  43  CFR  4.1157  (a) 
and  (b)  need  to  be  updated  by  correcting 
the  references  in  43  CFR  4.1154(a)  and 
in  43  CFR  4.1157  (a)  and  (b)  and  by 
adding  references  to  the  corresponding 
sections  in  30  CFR  part  845.  OHA 
proposed  to  amend  43  CFR  4.1152, 
4.1154,  and  4.1157  for  this  purpose.  No 
comments  on  these  proposed  changes 
were  received,  so  they  are  adopted. 

Amendment  of  43  CFR  4.1266(b)(2) 
43  CFR  4.1266(b)(2)  is  amended  to 
update  OSM  field  office  telephone 
numbers  to  reflect  changes  which  have 
been  effiected  heretofore. 

Amendment  of  43  CFR  4.1271(a) 

When  43  CFR  part  4,  subpart  L  was 
originally  promulgated  in  1978,  43  CFR 
4.1271(a)  provided  that  an  aggrieved 
party  could  file  a  "notice  of  appeal" 
from  an  order  or  decision  of  an 
administrative  law  judge  disposing  of  a 
proceeding  "under  this  subpart,  except 
a  civil  penahy  proceeding  under 
§4.1150."  This  is  still  tiie  language  of 
the  rule.  Since  1978,  however,  other 
rules  have  been  added  to  subpart  L  that 
provide  for  a  "petition  for  discretionary 
review,"  rather  than  a  notice  of  appeal, 
as  the  document  to  file  with  IBLA  when 
seeking  review  of  the  initial  decision  of 
an  administrative  law  judge.  See  43  CFR 
4.1309,  4.1369  (56  FR  2139,  2144,  Jan. 
22, 1991;  56  FR  5061,  Feb.  7, 1991). 
OHA  has  also  proposed  rules  that 
provide  for  petitions  for  discretionary 
review.  See  43  CFR  4.1377, 4.1387  (56 
FR  45806,  Sept.  6, 1991).  Further, 
special  procedures  for  seeking  IBLA 
review  exist  for  other  prooBedings  in 
subpart  L  See  43  CFR  4.1187.  4.1196, 
4.1391. 

Although  it  is  possible  for  IBLA  to 
clarify  by  decision  which  avenue  of 
appeal  is  appropriate  for  each 
proceeding,  see  The  Hopi  Tribe  v.  Office 
of  Surface  Mining  Reclamation  » 
Enforcement.  107  IBLA  329  (1989).  it  is 
preferable  for  the  procedural  rules 
themselves  to  contain  this  information. 
OHA  therefore  proposed  to  amend  43 
CFR  4.1271(a)  so  that  the  rule  mil 
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specify  for  which  proceedings  a  notice 
of  appeal  is  appropriate.  No  comments 
on  the  proposed  change  were  received, 
so  it  is  adopted.  Proceedings  not 
covered  by  the  procedural  rules  set  forth 
in  the  revised  §  4.1271(a)  contain 
special  provisions  for  seeking  review  of 
initial  decisions. 

Detemtlnation  of  Effects 

The  Department  has  determined  that 
these  rules  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
These  rules  were  not  subject  to  OMB 
review  under  Executive  Order  12866. 

National  EnTironmental  Policy  Act 

The  Department  has  determined  that 
these  rules  will  not  significantly  a^ect 
the  quality  of  the  human  environment 
on  the  basis  of  the  categorical  exclusion 
of  regulations  of  a  procedural  nature  set 
forth  in  516  DM  2,  Appendix  1,  section 
1.10. 

Paperwork  Reduction  Act 

These  rules  contain  no  information 
cbllection  reqiiirements  requiring  Office 
of  Management  and  Budget  approval 
under  44  U.S.C.  3501  et  seq. 

Takings  Implication  Assessment 

These  rules  do  not  pose  any  takings 
implications  requiring  preparation  of  a 
Takings  Implication  Assessment  imder 
Executive  Order  No.  12630  of  March  18, 
1988. 

Drafting  Information 

The  primary  author  of  these 
regulations  is  Will  A.  Irwin, 
Administrative  Judge,  Interior  Board  of 
Land  Appeals,  Office  of  Hearings  and 
Appeals.  U.S.  Department  of  the 
Interior. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  Mines,  Public  lands.  Surface 
mining. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  L  of  part  4  of  title  43 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

Dated:  December  12, 1993. 
Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Management 
and  Budget. 

43  CFR  part  4  is  amended  as  follows: 


PART  t  -{AMENDED] 


1264 
301. 


3. 

adding 
follows 


L— Special  Rules  Applicable 
Coal  Mining  Hearings  and 


Subpart 
to  Surf(  ce 
Appeal  ( 

1.  Th  >  authority  citation  for  part  4, 
subpart  L,  continues  to  read  as  follows: 

Authojity:  30  U.S.C.  1256, 1260, 1261. 

,  1271, 1272. 1275, 1293;  5  U.S.C 


12  >8 


$4.1100   [Amended] 

2.  Set  tion  4.1100  is  amended  by 
removii  ig  paragraph  (d)  and 
redesigi  lating  paragraphs  (e)  and  (f)  as 
paragra  )hs  (d)  and  (e)  respectively. 
Se<  tion  4.1105  is  amended  by 
}aragraph  (a)(5)  to  read  as 


Parties. 


§4.1105 

(a) 

(5)  In  an  appeal  to  the  Board  in 
accorda  ice  with  43  CFR  4.1280  through 
4.1286  from  a  determination  of  the 
Directed  of  OSM  or  his  or  her  designee 
under  30  CFR  842.15(d)  or  a 
determination  of  an  authorized 
represeitative  under  30  CFR  843.12(i), 
the  pentiittee  of  the  operation  that  is  the 
subject  of  the  determination  and  any 
person  whose  interests  may  be 
adversely  affiected  by  the  outcome  on 
appeal  and  who  participated  before 
OSM.  AJ  person  who  wishes  his  or  her 
identity  kept  confidential  imder  30  CFR 
842. 12(^  is  responsible  for  maintaining 
that  con  Bdentiality  when  serving 
docume  nts  in  accordance  with  §  4.1109. 


revismg 


4.  Sec  tion  4.1109  is  amended  by 


the  phone  numbers  in 


paragraph  (a)  to  read  as  follows: 

S  4.1109    Service, 
(a)*    '  * 
East  c  f  the  Mississippi  River — 


Telep  lone:  (615)  545-4292,  FAX 
(615) 54P-4314. 

•        •        • 

Telephone:  (412)  937-4000,  FAX 
(412)  93J7-4003. 
West  I  )f  the  Mississippi  River — 


Telep  lone:  (303)  231-5350,  FAX. 
(303)  23 1-5360. 


4.1151  is  amended  by 
paragraph  (b)  to  read  as  follows: 

Time  for  filing. 


5.  Sec  ion 
revising 

S  4.1151 

(a)*  J 

(b)  If )  timely  request  for  a  conference 
has  beer  i  made  pursuant  to  30  CFR 
723.18  <^r  845.18,  a  petition  for  review 
must  be  filed  within  30  days  from 
service  ef  notice  by  the  conference 


officer  that  the  conference  is  deemed 
completed. 

6.  Section  4.1152  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§4.1152    Contents  of  petition;  payment 
required. 

(a)*  •  • 

(2)  If  the  amoimt  of  penalty  is  being 
contested  based  upon  a  misapplication 
of  the  civil  penalty  formula,  a  statement 
indicating  how  the  civil  penalty  formula 
contained  in  30  CFR  part  723  or  845  was 
misapplied,  along  with  a  proposed  civil 
penalty  utilizing  the  civil  penalty 
formula; 


7.  Section  4.1154  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  4.1 1 54    Review  of  waiver  determination. 

(a)  Within  10  days  of  the  filing  of  a 
petition  under  this  part,  petitioner  may 
move  the  administrative  law  judge  to 
review  the  granting  or  denial  of  a  waiver 
of  the  civil  penalty  formula  pursuant  to 
30  CFR  723.16  or  845.16. 

8.  Section  4.1157  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  to  read 
as  follows: 

§  4.1157    Determination  by  administrative 
law  Judge. 

(a)  The  administrative  law  judge  shall 
incorporate  in  his  decision  concerning 
the  civil  penalty,  findings  of  fact  on 
each  of  the  four  criteria  set  forth  in  30 
CFR  723.13  or  845.13,  and  conclusions 
of  law. 

(b)  If  the  administrative  law  judge 
finds  that — 

(1)  A  violation  occurred  or  that  the 
fact  of  violation  is  uncontested,  he  shall 
establish  the  amount  of  the  penalty,  but 
in  so  doing,  he  shall  adhere  to  the  point 
system  and  conversion  table  contained 
in  30  CFR  723.13  and  723.14  or  845.13 
and  845.14,  except  that  the 
administrative  law  judge  may  waive  the 
use  of  such  point  system  where  he 
determines  that  a  waiver  would  further 
abatement  of  violations  of  the  Act. 
However,  the  administrative  law  judge 
shall  not  waive  the  use  of  the  point 
system  and  reduce  the  proposed 
assessment  on  the  basis  of  an  argument 
that  a  reduction  in  the  proposed 
assessment  could  be  used  to  abate  other 
violations  of  the  Act;  or 

9.  Section  4.1266  is  amended  by 
revising  the  following  phone  numbers 
in  paragraph  (b)(2): 
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S  4.1 266    DetsrminaHon  on  application 
concerning  an  order  of  cassation  issued 
pursuant  to  section  521(a)(2)  or  section 
521  (a)(3)  of  the  act 

•  •       •       •        • 

(b)*  •  • 

(2)  •  •  • 
Alabama  Field  Office  (also  serving 

Georgia):  205-200-7282 
Illinois  Field  Office:  217-492-4495  " 
Indiana  Field  Office:  317-226-6700 
Kentucky  Field  Office:  606-233-2494 
Missouri  Field  Office  (also  serving  Iowa, 

Kansas  and  Nebraska):  816-374-6405 

Oklahoma  Field  Office  (also  serving 
Arkansas,  Louisiana  and  Texas):  918- 
581-6430 

•  •        •        •        • 

Tennessee  Field  Office:  615-545-4103 


Wyoming  Field  Office  (also  serving 
Alaska,  Idaho,  Montana.  North 
Dakota,  Oregon,  South  Dakota  and 
Washington):  307-261-5776 

10.  Section  4.1271  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§4.1271    Notice  Of  appeal. 

(a)  Any  aggrieved  party  may  file  a 
notice  of  appeal  from  an  order  or 
decision  of  an  administrative  law  judge 
disposing  of  a  proceeding  under 
§§4.1160  through  4.1171.  4.1200 
through  4.1205, 4.1260  through  4.1267, 


4.1290  through  4.1296,  and  4.1350 
through  4.1356. 

[PR  Doc.  94-601  Filed  1-10-94:  8:45  am] 
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Bureau  of  Land  Managentent 

43  CFR  Public  Land  Order  7026 
P4V-MO-421(M)6:  N-670e0] 

Withdrawal  of  Public  Land  for 
Recreation  Sitr,  Nevada 

AGENCY:  Bureau  of  Land  Management. 
Interior 

ACnOH:  Public  Land  Order. 

SUMMARY:  This  order  wdthdraws  105 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  a  recreation  site  in  Nye  County. 
The  land  has  been  and  remains  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  January  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520, 702-785-6526. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale. 


location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C  Ch.  2(1988)),  but 
not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Bureau  of 
Land  Management's  Gap  Mountain 
Recreation  Site: 

Mount  Diablo  Meridian 

T.  6  N..  R.  61  E.. 
sec  26.  SViN'<^SWV4NWV,. 

SV.SWV4NWV4.  and  N'^NWV,SWV«: 
see.  27,  SWV4NEV«NeV«, 

W'/iSEV4NEV4NEV4,  and  SE'/^NE'A. 

The  are«  described  contain*  105  acres  in 
Nye  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1076,  43  U.S.C  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  fanuaiy  3, 1994. 
Bob  Armatrong, 

Assistant  Secretary  of  the  Interior. 

[PR  Doc  94-599  Filed  1-10-94;  8:45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart51 
[Docket  No.  FV-«2-M3] 

Apricots:  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  United  States  Standards  for 
Grades  of  Apricots.  The  proposal  would 
specify  definitions  that  do  not  appear  in 
the  standard  but  are  described  in  the 
inspection  handbooks  and  bring  up  to 
date  any  obsolete  terms  and  definitions. 
In  addition,  the  proposed  rule  will 
provide  metric  equivalents  for 
dimensions  given  in  terms  of  U.S. 
Customary  units  and  contains 
conforming  and  editorial  changes. 
DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  March  14, 
1994. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Standardization 
Section,  Fresh  Products  Branch.  Fruit 
and  Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  P.O.  Box  96456,  room  2056 
South  Building,  Washington,  DC. 
20090-6456.  Comments  should  make 
reference  to  the  date  and  page  nimiber 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  above  office  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  Gambill,  at  the  above 
address  or  call  (202)  720-2185. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 
the  Agricultural  Marketing  Service 
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(AMS)  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitie$.  This  proposed  rule  for  the 
revisicta  of  U.S.  Standards  for  Grades  of 
Apricots  will  not  impose  substantial 
direct  fconomic  cost,  recordkeeping,  or 
personhel  workload  changes  on  small 
entitiei,  and  will  not  alter  the  market 
share  qr  competitive  position  of  these 
entities  relative  to  large  businesses.  In 
additioi.  under  the  Agricultural 
Marketing  Act  of  1946,  the  use  of  these 
standatds  is  voluntary. 

Thisiproposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  Of  local  laws,  regulations,  or 
policie^.  unless  they  present  an 

dlable  conflict  with  this  rule. 

I  no  administrative  procedures 
nust  be  exhausted  prior  to  any 
I  challenge  to  the  provisions  of 


aes  periodically  review  existing 
Ions.  An  objective  of  the  review 
pure  that  the  grade  standards  are 
J  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consist  int  with  AMS  policy  and 
authori  :y. 

The  ]  Jnited  States  Standards  for 
Grades  of  Apricots  became  effective  on 
May  25 ,  1928  and  has  not  been  revised 
since  tl  en.  In  Jime  1992,  the 
Washir  gton  Apricot  Marketing 
Commi  tee  (WAMC)  requested  the 
USDA  lo  revise  the  standard.  Consisting 
of  producers  from  various  districts 
throughout  the  State,  the  WAMC 
reconuiends  minimum  size,  pack,  and 
grade  requirements  each  year  for  the 
Federal  Markejing  Order  on  Washington 
State  grown  apricots.  Specifically,  the 
WAMC  requested  that  skin  breaks  (cuts 
and  stefti  punctures),  and  stem  pulls  be 
change!  I  from  "free  from"  defects  to 
"free  fri  >ra  damage"  or  "serious 
damage  "  defects  in  the  U.S.  No.  1  and 
U.S.  Nc ,  2  grades,  respectively.  Such 
change^  would  have  the  effect  of 
allowinb  these  defects  on  fruit  in 
variousldegrees  without  being  scored 
against  ihe  grade  (versus  "free  from" 
which  itieans  they  are  scored  on  sight). 
WAMCialso  suggested  that  the 
Department  should  make  any  other 
revisions  deemed  necessary. 

AMS  previewed  these  issues  to 
ascertai  i  the  need  for  the  change 


JMI 


proposed  by  WAMC  as  well  as  other 
technical  changes  or  updates  that  the 
Agency  believes  may  he  helpful.  Many 
suggestions  and  comments  were 
received  pertaining  to  a  recent  informal 
market  survey  by  AMS.  The  California 
Apricot  Advisory  Board  advised  AMS 
that  the  changes  proposed  pertaining  to 
skinbreaks  and  stem  pulls  are  not 
warranted  and  would  allow  the  export 
of  otherwise  unsaleable  product. 

Therefore,  it  would  appear  that  there 
is  not  a  widespread  consensus  among 
interested  parties  that  skin  breaks,  stem 
punctures  or  similar  defects  should  be 
allowed  in  these  grades.  However,  in 
order  for  the  Department  to  receive 
comments  in  a  more  widespread  and 
formal  manner  this  requested  change  as 
well  as  the  following  changes  by  the 
Department  which  would  bring  the 
standard  up  to  date  with  current 
industry  practices,  are  being  proposed. 

Sections  51.2925  and  51.2926  are 
proposed  to  be  revised  to  remove  cuts 
and  skin  breaks  as  free  from  defects  (and 
change  them  to  free  from  damage  and 
serious  damage  defects,  respectively). 
According  to  the  Washington  Apricot 
Marketing  Committee,  the  "Washington 
Apricot  industry  has  had  difficulty  in 
meeting  the  U.S.  Grade  Standards  for  ' 
Apricots  with  regard  to  'skin  breaks.' 
This  has  caused  a  great  deal  of  hardship 
as  the  industry  attempts  to  make  sales 
into  Canada.  Over  the  past  year 
members  of  the  Washington  Apricot 
Marketing  Committee  have  been 
expressing  a  desire  to  gain  some  sort  of 
relief  from  the  strict  interpretation  of  the 
'free  from'  portion  of  the  grade 
standards.  The  real  problem,  as  our 
industry  sees  it,  is  that  there  is  no 
definition  of  what  constitutes  'damage' 
and  'serious  damage'  relative  to  'skin 
breaks'  and/or  'pxmctures.' 
Consequently,  all  of  these  types  of 
defects  are  scored  no  matter  how  small 
or  insignificant  they  might  be." 

It  is  proposed  that  §§  51.2925  and 
51.2926  be  revised  to  include  bruises  as 
a  specified  defect  Bruising  is  a 
prevalent  defect  on  apricots  that  should 
have  specific  areas  designated  which 
constitute  damage  and  serious  damage. 
Presently,  this  defect  is  scored  based  on 
the  general  definitions  for  damage  and 
serious  damage.  It  is  proposed  that  any 
bruise  causing  discoloration  exceeiding 
the  area  of  a  circle  three-eighths  Inch 
(9.5  mm)  in  diameter  or  one-eighth  inch 
(3.1  mm)  in  depth  (damage)  or  five- 


eighths  inch  (15.9  mm)  in  diameter  or 
three-sixteenths  inch  (4.8  nun)  in  depth 
(serious  damage),  or  an  aggregate  of 
lesser  bruises  detracting  mm  the 
appearance,  edible  or  shipping  quality 
of  the  apricot  as  much  as  the  depth  or 
area  requirements  previously  mentioned 
be  scored  against  the  grade. 

Section  51.2926a  Unclassified  is  being 
removed.  Unclassified  is  not  a  grade  in 
itself  but  was  simply  a  designation  for 
apricots  that  do  not  meet  any  grade 
requirement.  However,  it  is  often 
mistaken  as  an  actual  grade.  Since  the 
designation  is  rarely  used  and  may 
create  some  confusion  in  the  market 
place  it  should  be  discontinued. 

It  is  proposed  that  paragraph  (c) 
Description  of  Pack  of  §  51.2927  be 
removed.  This  paragraph  provides  for 
pack  designations  in  4-basket  crates. 
Apricots  are  seldom,  if  ever,  packed  in 
these  types  of  containers  for  today's 
markets.  Therefore,  this  paragraph  is  no 
longer  needed. 

Paragraph  (d)  Tolerance  would  also  be 
removeid.  This  paragraph  allows  a 
tolerance  for  ofTsize  specimens.  The 
proposed  rule  would  make  referencing 
of  these  tolerances  easier  and  bring  the 
format  into  conformity  with  more  recent 
standards  by  establishing  a  separate 
"Tolerances'*  section.  This  new  section, 
51.2928  would  respecify  not  only  the 
size  tolerances  which  are  being  removed 
from  paragraph  (d),  but  would  also  . 
apply  tolerances  to  packages  marked 
according  to  count,  and  defect 
tolerances  as  well. 

Section  51.2928  Mature  is  revised  so 
that  the  definition  of  mature  does  not 
contain  the  word  as  part  of  the 
definition. 

As  previously  mentioned  a  new 
section  which  would  now  be  designated 
§  51.2928  Tolerances,  would  list  all 
applicable  tolerances  for  the  grades. 
Other  than  the  provision  for  packages 
marked  according  to  count,  there  are  no 
new  tolerances  proposed  in  this  section. 
Rather  than  scatter  the  tolerances  under 
different  sections  throughout  the 
standard,  they  have  been  grouped 
together  imder  one  section. 

A  new  section,  51.2929  Application  of 
Tolerances,  is  being  proposed.  This 
section  will  designate  a  limit  on 
excessively  high  defact  percentages  for 
an  individual  sample  which,  if 
exceeded,  would  cause  the  lot  to  fail  to 
grade  even  though  the  average  of  these 
defects  may  be  within  the  lot  tolerances 
provided.  It  is  proposed  that  for  lot 
tolerances  of  ten  percent  or  more, 
individual  samples  may  not  contain 
more  than  one  and  one-half  times  the 
tolerance  specified,  and  for  tolerances  of 
less  than  10  percent,  individual  samples 


may  contain  not  more  than  double  the 
tolerance  specified. 

The  general  definition  for  damage 
would  be  revised  to  reflect  that  which 
is  currently  used  in  most  other 
standards.  It  also  specifies  that  the 
dimensions  provided  for  defiact  limits 
are  based  on  an  apricot  one  and  seven- 
eighths  inches  (4.8  cm)  in  diameter,  and 
correspondingly  lesser  or  greater 
dimensions  are  allowed  for  smaller  or 
larger  sized  apricots. 

Under  the  new  section  (51.2932) 

ftroposed  for  damage,  each  defect  is 
isted  as  a  separate  paragraph.  New 
definitions  under  this  section  include 
dirt,  scab,  scale  hail,  skin  breaks,  stem 
pulls,  and  bruises.  All  specifications 
except  for  bruises,  skin  breaks,  and  stem 

Eulls  are  taken  from  the  inspection 
andbook  on  scoring  these  defects 
under  the  general  definitions  of  damage 
and  serious  damage.  The  scoring  for 
skin  breaks  and  stem  pulls  was 
recommended  by  WAMC. 

It  is  proposed  that  scale  occurring  as 
scale  insects,  scale  marks,  or  similar 
marks  which  are  heavily  concentrated 
or  are  scattered  and  aggregating  more 
than  one-fourth  inch  (6.3  mm)  in 
diameter  (damage)  or  one-half  inch  (12.7 
mm)  in  diameter  (serious  damage);  scab 
spot  when  cracked  or  aggregating  more 
than  three-eighths  inch  (9.5  mm)  in 
diameter  in  the  aggregate  (damage)  or 
when  the  skin  has  been  broken  or  when 
more  than  three-sixteenths  of  an  inch 
(4.8  mm)  deep  or  more  than  one-half 
inch  (12.7  mm)  in  diameter  in  the 
aggregate  (serious  damage);  and  bruises 
when  any  bruise  causes  discoloration 
exceeding  the  area  of  a  circle  three- 
eighths  inch  (9.5  mm)  in  diameter  or 
one-eighth  inch  (3.1  mm)  in  depth 
(damage)  or  when  any  bruise  causes 
discoloration  exceeding  the  area  of  a 
circle  five-eighths  inch  (15.9  mm)  in 
diameter  or  three-sixteenths  (4.8  mm)  in 
depth;  skin  breaks  in  the  form  of  cuts 
and  punctures  which  exceed 
individually  or  in  the  aggregate,  an  area 
equivalent  to  a  circle  three-sixteenths 
inch  (4.8  mm)  in  diameter  (damage)  or 
three-eighths  inch  (9.6  mm)  in  diameter 
(serious  damage);  stem  pulls  which 
exceed  an  area  equivalent  to  a  circle 
three-eighths  inch  (9.6  mm)  in  diameter 
(damage)  or  one-half  inch  (12.7  mm)  in 
diameter  (serious  damage);  be  specified 
as  definitions  under  the  appropriate 
sections. 

List  of  Sub|ecU  in  7  CFR  Part  SI 

Agricultural  commodities,  Food 
grades  and  standards.  Fruits.  Nuts, 
Reporting  and  recordkeeping 
requirements.  Vegetables. 


PART51-(AMEN0ED] 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  51  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  51  is  revised  to  read  as  follows: 

Atttfaerity:  7  U.S.C  1622, 1624. 

2.  In  Part  51,  Subpart— United  States 
Standards  for  Apricots  is  revised  to  read 
as  follows: 

Subpart— United  State*  Standante  for 
Qradea  of  Aprtcota 

Grades 


Sw:. 

51.2925 

51.2926 

U.S.  No.  1. 
U.S.  No.  2. 

Marking  and  Packing  Requiremenla 

51.2927    Marking  and  packing  requirements 
Tolerancet 

51.2928 

Tolerances. 

Application  of  Tolerances                    \ 

51.2929    Application  of  tolerances.      \ 

Dellnilioni                                              \ 

51.2930 
51.2931 
51.2932 
51.2933 
51.2934 

Mature.                                   / 

Well  formed. 

Damage. 

Serious  damage. 

Diameter. 

Subpart— Unitad  States  Standards  for 
Qradea  of  Aprlcota 

Grades 

I51.292S    U.8.Na1. 

"U.S.  No.  1"  shall  consist  of  apricots 
of  one  variety  which  are  mature  out  not 
soft,  overripe,  or  shriveled  and  which 
are  well  formed,  free  from  decay,  worm 
holes  and  from  damage  caused  by 
limbrubs.  russeting,  growth  cracks,  dirt. 
scab,  scale,  hail,  bruises,  disease, 
insects,  skin  brealcs,  stem  pulls,  or 
mechanical  or  other  means.  For 
tolerances  see  $  51.2928. 

151.2928    U.S.No.2. 

"U.S.  No.  2"  shall  consist  of  apricots 
of  one  variety  which  are  mature  but  not 
soft,  overripe-or  shriveled  and  which  are 
free  from  decay,  worm  holes  and  free 
from  serious  damage  caused  by 
limbrubs.  growth  cracks,  dirt,  scale, 
hail,  bruises,  disease,  insects,  skin 
breaks,  stem  pulls  or  mechanical  or 
other  means.  For  tolerances  see 
$51.2928. 

Marking  and  Packing  Requirements 

IS1.2927    Marldng  and  packing 
reQulraiwenti . 

The  minimum  size  or  numerical 
count  of  the  apricots  in  any  package 
shall  be  plainly  labeled,  stenciled,  or 
otherwise  marked  on  the  package. 
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(a)  Numerical  count  When  the 
numerical  count  is  used  the  fruit  in  any 
sample  shall  not  vary  more  than  one- 
fourth  inch  in  diameter.  See  §  51.2928 
(b)  Size  for  tolerances. 

(b)  Minimum  size.  "Minimum  size" 
refers  to  the  diameter  of  the  smallest 
apricot  in  the  package.  It  shall  be  stated 
in  tenns  of  whole  and  eighth  inches,  as 
IVi  inches  min.,  1%  inches  min.,  etc, 
in  accordance  with  the  facts. 

Tolerances 
§51.2928    Tolerances. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
the  following  tolerances  are  provided  as 
specified: 

(a)  Defects.-{1)  U.S.  No.l  grade.  Not 
more  than  10  percent,  by  count,  of  any 
lot  may  be  below  the  requirements  of 
this  grade  and  provided  that  not  more 
than  5  percent,  shall  be  allowed  for 
defects  causing  serious  damage  and 
further  provided  that  not  more  than  1 
percent,  shall  be  allowed  for  decay. 

(2)  U.S.  No.  2  grade.  Not  more  fhan 
10  percent,  by  count,  of  any  lot  may  be 
below  the  requirements  of  this  grade, 
and  not  more  than  one-tenth  of  this 
amount,  or  1  percent  shall  be  allowed 
for  decay. 

(b)  Size.  (1)  If  packages  are  marked 
with  numerical  count:  Not  more  than  10 
percent  of  the  samples  in  a  lot  may  fail 
the  one-quarter  inch  variation 
requirement  designated  in  §51.2927 
paragraph  (a). 

(2)  If  packages  are  marked  with 
minimum  size:  Not  more  than  10 
percent,  by  count,  of  the  apricots  in  any 
sample  may  be  below  the  minimum  size 
specified. 

Application  of  Tolerances 

$51.2929    Application  of  tolerances. 

Individual  samples  are  subject  to  the 
following  limitations:  Provided,  that  the 
averages  for  the  entire  lot  are  within  the 
tolerances  specified  for  the  grade. 

(a)  For  a  tolerance  of  10  percent  or 
more;  individual  samples  in  any  lot  may 
contain  not  more  than  one  and  one-half 
times  the  tolerance  specified. 

(b)  For  a  tolerance  of  less  than  10 
percent,  individual  samples  in  any  lot 
may  contain  not  more  than  double  the 
tolerance  specified. 

Definitions 

S  51.2930    Mature. 

Mature  means  having  reached  the 
stage  of  development  which  will  insure 
a  proper  completion  of  the  ripening 
process. 


$51.29^1    WeUtonned. 

Weln-formed  means  having  the  shape 
characteristic  of  the  variety. 

§51.2992    Damage. 

Dannge  means  any  specific  defect 
defined  in  this  section;  or  an  equally 
objectionable  variation  of  any  one  of 
these  c  efects,  any  other  defect,  or  a 
combii  ation  of  defects,  which 
materii  lly  detracts  from  the  appearance, 
or  the  t  dible  or  shipping  quality  of  the 
apricot  The  dimensions  given  for  these 
defects  are  based  on  an  apricot  with  a 
diamet  sr  of  IVb  inches  (4.8  cm). 
Corres]  K}ndingly  larger  or  smaller 
dimensions  are  allowed  on  larger  or 
smalle«  apricots.  The  following  specific 
defects  shall  be  considered  as  damage: 

(a)  G  X)wth  Cracks  which  are  well 
healed  and  over  three-eighths  of  an  inch 
in  leng  h. 

(b)  L  mbrubs  which  are  smooth  and 
shallov '  and  are  more  than  one-fourth 
inch  (6  4  mm)  in  diameter. 

(c)  i?i  isseting  which  is  reddish  to 
browTi  in  color  and  exceeds  10  percent 
of  the  ^rface  or  thick,  rough,  and  very 
dark  an  d  exceeds  5  percent  of  the 
surface 

(d)  D  rt  including  spray  residue 
appearing  to  the  extent  that  it  is  readily 
appareat. 

(e)  Stab  spots  when  cracked  or 
aggrega  Ling  more  than  three-eighths 
inch  (9, 5  mm)  in  diameter. 

(f)  Scale  occurring  as  scale  insects, 
scale  m  arks,  or  similar  marks  which  are 
heavily  concentrated  or  are  scattered 
and  aggregating  more  than  one-fourth 
inch  (6^  mm)  in  diameter. 

(g)  H^iil  when  the  skin  has  been 
broken  pr  when  not  shallow  and 
superficial  or  more  than  three-eighths 
inch  (9i5  mm)  in  diameter  in  the 
aggrega|e. 

(h)  Btvises  when:  (1)  The  flesh  is 
discolored  deeper  than  one-eighth  of  an 
inch  (3, 1  mm);  or 

(2)  A  ly  bruise  causing  discoloration 
exceed!  ng  the  area  of  a  circle  three- 
eighths  inch  (9.5  mm)  in  diameter;  or 

(3)  Ai  1  aggregate  of  lesser  bruises 
detracti  ng  from  the  appearance,  edible 
or  shipping  quality  of  the  apricot  as 
much  a$  paragraph  (h)  (1)  or  (2)  of  this 
section] 

(i)  Sk  in  Breaks  including  cuts  or 
punctui  es  which  exceed  individually  or 
in  the  a  ^regale  an  area  equivalent  to  a 
circle  tl  ree-sixteenths  inch  (4.8  mm)  in 
diamett  r. 

(j)  S/(  m  Pulls  which  exceed  an  area 
equival  mt  to  a  circle  three-eighths  inch 
(9.6  mn  )  in  diameter. 

$51.2931   Serious  damage. 

Serio  IS  Damage  means  any  specific 
defect  (  efined  in  this  section;  or  an 


equally  obfectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
a  combination  of  defects,  which 
Seriously  detracts  from  the  appearance, 
or  the  edible  or  shipping  quality  of  the 
apricot.  The  dimensions  given  for  these 
defects  are  based  on  an  apricot  with  a 
diameter  of  1%  inches  (4.8  cm). 
Correspondingly  larger  or  smaller 
dimensions  are  allowed  on  larger  or 
smaller  apricots.  The  following  specific 
defects  shall  be  considered  as  serious 
damage: 

(a)  Growth  Cracks  which  are  unhealed 
or  when  well  healed  and  over  one-half 
inch  (12.7  mm)  in  length. 

(b)  Limbrubs  which  are  smooth  and 
shallow  and  are  more  than  one-half  inch 
(12.7  mm)  in  diameter. 

(c)  Russeting  which  is  reddish  to 
brown  in  color  and  exceeds  one-third  of 
the  surface  or  thick,  rough,  and  very 
dark  and  exceeds  15  percent  of  the 
surface. 

(d)  Dirt  including  spray  residue  which 
is  readily  apparent  and  seriously  affects 
the  appearance. 

(e)  Scab  spots  when  cracked  or  when 
well  healed  and  aggregating  more  than 
one  inch  (2.5  cm)  in  diameter. 

(0  Scoye  occurring  as  scale  insects, 
scale  marks,  or  similar  marks 
aggregating  more  than  one-half  inch 
(12.7  mm)  in  diameter. 

(g)  Hail  when  the  skin  has  been 
broken  or  when  more  than  three 
sixteenths  (4.8  mm)  of  an  inch  deep  or 
more  than  one-half  inch  (12.7  mm)  in 
diameter  in  the  aggregate. 

(h)  Bruises  when:  (1)  The  flesh  is 
discolored  deeper  than  three-sixteenths 
of  an  inch  (4.8  mm);  or 

(2)  Any  bruise  causing  discoloration 
exceeding  the  area  of  a  circle  five- 
eighths  inch  (15.9  mm)  in  diameter;  or 

(3)  An  aggregate  of  lesser  bruises 
detracting  from  the  appearance,  edible 
or  shipping  quality  of  the  apricot  as 
much  as  paragraph  (h)  (1)  or  (2)  of  this 
section. 

(i)  Skin  Breaks  including  cuts  or 
punctures  which  exceed  individually  or 
in  the  aggregate  an  area  equivalent  to  a 
circle  three-eighths  inch  (9.6  mm)  in 
diameter. 

(j)  Stem  Pulls  which  exceed  an  area 
equivalent  to  a  circle  one-half  inch  (12.7 
mm)  in  diameter. 

§51.2934    Dianwter. 

Diameter  means  the  greatest  diameter, 
measured  through  the  center  of  the 
apricot,  at  right  angles  to  a  line  running 
from  the  stem  to  the  blossom  end. 

Dated:  January  3, 1994. 
Lon  Hatamiya, 
Administrates: 

IFR  Doc  94-426  FUed  1-10-94;  8:45  am) 
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Agricultural  Stabilization  and 
Consarvation  Servica 

7CFRPart723 
RIN0590-AD56 

Tobacco  Marketing  Quotas,  Acreage 
Allotments,  and  Production 
Adjustment 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (the  1993 
Act)  was  enacted  on  August  10, 1993. 
Section  1106  of  the  1993  Act  amended 
the  Agricultural  Adjustment  Act  of  1938 
(the  1938  Act)  by  adding  new  section 
320C  that  imposes  a  domestic  tobacco 
content  requirement  for  cigarettes  made 
in  the  United  States  by  any  "domestic 
manufacturer  of  cigarettes"  as  defined 
in  the  1938  Act.  Under  the  provisions  of 
the  Act,  as  amended,  each  such 
manufacturer  of  cigarettes  must  certify 
the  percentage  of  tobacco  produced  in 
the  United  States  which  was  used  by  the 
manufacturer  to  produce  cigarettes 
during  the  preceding  calendar  year.  If 
the  percentage  of  United  States 
produced  tobacco  used  by  a  domestic 
manufacturer  of  cigarettes  in  the 
manufacture  of  cigarettes  is  less  than  75 
percent,  the  manufacturer  will  be 
subject  to  a  domestic  marketing 
assessment  and  must  purchase  a 
quantity  of  tobacco  from  inventories  of 
the  producer  owmed  hurley  and  fiue- 
cured  cooperative  marketing 
associations  in  an  amount  equal  to  the 
quantity  of  imported  tobacco  used  by 
the  manufacturer  to  produce  cigarettes 
during  the  preceding  calendar  year  that 
exceeds  25  percent  of  the  total  quantity 
of  tobacco  used  in  such  cigarette 
production.  When  a  manufacturer  is 
subject  to  a  domestic  content  marketing 
assessment,  the  assessment  rate  will  be 
based  on  the  amount  by  which  ^/z  the 
sum  of  the  average  prices  per  pound 
received  during  the  most  recent 
marketing  year,  by  producers  of 
domestically  produced  burley  tobacco 
and  flue-cured  tobacco,  respectively, 
exceeds  the  average  price  per  pound 
paid  for  unmanufactured  imported 
tobacco  during  the  preceding  calendar 
year.  This  proposed  rule  would  amend 
the  regulations  to  implement  the 
provisions  of  section  320C 
DATES:  Comments  must  be  received  on 
or  before  February  10. 1994,  in  order  to 
be  assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
Director,  Tobacco  and  Peanuts  Division. 


Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Thompson,  Agricultural 
Program  SpeciaUst,  Tobacco  and 
Peanuts  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of 
Agriculture,  P.  O.  Box  2415. 
Washington,  DC  20013-2415.  telephone 
202-720-4281. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12886 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  a  preliminary 
regulatory  impact  analysis,  this 
proposed  rule  has  been  determined  to 
be  economically  significant.  To  obtain  a 
copy  of  the  Preliminary  Regulatory 
Impact  Statement,  contact  Dr.  Robert 
Miller.  Director,  Tobacco  and  Peanut 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of 
Agriculture,  P.  O.  Box  2415, 
Washington,  DC  20013-2415.  telephone 
(202) 720-8839. 

The  75  percent  domestic  tobacco 
content  requirement  is  expected  to 
increase  the  usage  of  domestic  tobacco 
by  188  million  pounds  for  1994  which 
will  cost  domestic  manufacturers  about 
$200  million.  Since  the  cost  of  domestic 
tobacco  is  about  double  that  of  imported 
tobacco,  domestic  cigarette 
manufacturers  are  expected  to  shift 
cigarette  production  to  foreign  based 
operations.  As  this  shift  in  production 
occurs,  domestic  cigarette  production  is 
expected  to  decline  about  9  percent  a 
year  for  the  next  four  years.  This  will 
resuh  in  the  loss  of  about  11,000  jobs  in 
domestic  cigarette  manufacturing 
plants.  The  use  of  domestically 
produced  tobacco  will  eventually 
decline  to  a  level  less  than  if  there  were 
no  domestic  content  requirement. 
Domestic  cigarette  output  is  expected  to 
decline  about  40  percent  by  1998.  The 
impact  statement  indicates  little  effect 
on  the  consumer  prices  for  cigarettes 
because  the  tobacco  accounts  for  only 
about  3  percent  of  the  cost  of  cigarettes. 
The  regulatory  impact  analysis  does  not 
consider  any  effects  that  an  increase  in 
cigarette  excise  tax  may  have  on 
domestic  cigarette  production. 

The  initial  increase  in  the  use  of 
domestic  tobacco  is  expected  to  draw 
down  current  loan  stocks  of  burley  and 
flue-cured  tobacco.  This  will  benefit 
tobacco  producers  in  the  short  term 
since  the  Commodity  Credit 
Corporation's  net  loan  outlays  for  the 


1994  marketing  year  are  estimated  to  be 
about  $380  million  less  as  a  result  of  the 
domestic  tobacco  content  requirement 
This  will  reduce  the  amount  of  the  no- 
net-cost assessments  paid  by  producers 
and  purchasers  of  tobacco. 

Except  for  the  cigarette  manufacturing 
sector,  this  proposed  regulatory  action  is 
not  expected  to  have  an  adverse  effect 
on  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
govenunents  or  communities.  This 
regulatory  action  is  not  expected  to  be 
inconsistent  nor  interfere  with  an  action 
taken  or  planned  by  another  federal 
agency.  Other  than  as  indicated  in  the 
summary  of  the  regulatory  impact 
statement,  this  action  would  not  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  the  recipients 
thereof.  This  proposed  rule  would  be 
consistent  with  the  President's  priorities 
and  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Agricultural  Stabilization  and 
Conservation  Service  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed  rule 
making  with  respect  to  the  subject 
matter  of  this  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 

10.051. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  are  not  retroactive  and  preempt 


State  laws  to  the  extent  that  such  laws 
are  inconsistent  %vith  the  provisions  of 
this  proposed  rule.  Before  any  legal 
action  is  brought  regarding 
determinations  made  under  the 
provisions  of  7  CFR  part  723,  the 
administrative  appeal  provisions  set 
forth  at  7  CFR  part  780  must  be 
exhausted. 

Paperwork  Reduction  Act 

This  proposed  rule  would  impose 
new  record  keeping  and  information 
collection  requirements  on  domestic 
manufacturers  of  cigarettes  and  related 
tobacco  Industry  business  beginning 
January  1, 1994.  The  contents  of  and 
justification  for  the  reporting  and  record 
keeping  requirements  will  be  submitted 
to  the  Office  of  Management  and 
Budget,  under  0MB  No.  0560-0058,  for 
review  and  approval  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended. 
Comments  regarding  these  requirements 
in  this  proposed  rule  and  suggested 
alternatives  may  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503;  and  to  the  Department  of 
Agriculture,  Qearance  Officer,  OIRM, 
room  404-\V,  Washington.  DC  20250. 

Sununary  of  Statutory  Provisions 

Section  320B  of  the  1938  Act  imposes 
certain  requirements  on  "domestic 
manufacturers  of  cigarettes"  and  those 
manufacturers  are  deHned  in  section 
301  of  the  1938  Act  to  be  those  that 
produce  and  sell  at  least  one  percent  of 
the  cigarettes  produced  and  sold  in  the 
United  States.  Section  320B  requires 
that  those  manufacturers  specify  each 
year,  in  advance,  their  expected 
purchases  of  hurley  and  flue-cured 
tobacco.  The  sanction  for  failing  to  do 
so  accurately,  within  certain  limits,  is 
that  the  manufacturer  must  pay  an 
additional  assessment  to  offset  the  cost 
of  the  Federal  tobacco  program. 

Section  320C  provides  for  additional 
requirements  that  must  be  met  by 
"domestic  manufacturers  of  cigarettes" 
to  avoid  additional  assessments.  The 
provisions  of  section  320C  are  set  out  in 
greater  detail  below  in  the  description  of 
the  content  and  organization  of  the 
proposed  rule.  Generally,  under  section 
320C  manufacturers  who  are  "domestic 
manufacturers  of  cigarettes"  must 
certify  each  year  the  percentage  of  U.S. 
tobacco  used  in  their  cigarettes.  If  more 
than  25  percent  is  imported  tobacco,  the 
manufacturer  must  pay  an  assessment. 
Also,  if  this  limit  is  exceeded,  the 
manufacturer  must  make  compensatory 
purchases  of  tobacco  from  the  hurley 
and  flue-cured  producer  loan 
associations  and  may  be  required  to  pay 


1494  Federal  Register  /  Vol.  59,  No    7  /  Tuesday.  January  11.  1994  /  Proposed  Rules 


a  penalty  for  failing  to  make  sudi 
comp«isatory  purchases  in  a  timely 
manner.  Under  section  32OC(0,  the  75/ 
25  ratio  may  be  reduced  if  the  Secretary 
determines  that  U.S.  tobacco  supply 
conditions  warrant  a  reduction  due  to 
conditions  beyond  the  control  of 
producer  s.  Also,  section  320C  requires 
that  man  ifacturers  file  reports  and 
maintain  records  as  specified  by  the 
Secretary  to  enforce  that  section.  Failure 
to  file  reauired  reports  or  maintain 
records,  i  ir  the  submission  of  false 
informati  on  can  lead  to  criminal 
penalties  as  well  as  other  sanctions. 
Other  ne'  v  provisions  concerning 
assessme  its  on  imported  tobacco 
enacted  i  i  the  1993  Act  will  be 
impleme  ited  in  a  separate  rule. 

Coverage  of  the  Proposed  Rule; 
Definitio  i  of  Tobacco 

The  75  '25  ratio  is  referred  to  in  the 
rule  as  th  9  "domestic  content 
requirem  snt."  Since  this  requirement  is 
a  calendv  year  requirement  under 
section  320C.  the  proposed  rule  would 
apply  the  requirement  first  in  1994.  The 
authorizi  ig  statute  was  enacted  well 
into  1993 ,  There  is  nothing  in  the  Act 
to  providp  for  making  the  provisions 
retroactiAte. 

The  requirement  applies  only  to 
"domesti :  manufacturers  of  cigarettes." 
The  statu  :e  does  not  limit,  as  such,  the 
content  r  quirement  to  cigarettes 
produceq  by  those  manufacturers  in  the 
United  Sttes.  The  fact  that  section  320C 
applies  tlie  requirement  only  to  certain 
"domestit"  manufacturers,  and  given 
other  provisions  of  section  320C.  the 
propc^ed.  rule  limits  the  coverage  to 
cigarettesi  produced  by  subject 
manufacturers  in  the  Uniteid  States.  For 
that  purpbse,  the  rule  defines  "United 
States,"  donsistent  with  section  301  of 
the  1938  Act,  to  be  the  fifty  States,  the 
territories  of  the  United  States,  the 
District  o  Columbia  and  Puerto  Rico. 
With  resj  ect  to  limiting  coverage  to 
domestic  production,  section  320C(b) 
provides  ihat  the  sanctions  in  320C(c). 
(d),  and  ( 0  will  apply  when  the  use  of 
"import©  i  tobacco"  exceeds  25  percent. 
Tobacco  |>ecomes  "imported"  only  by 
reference  to  a  domestic  market.  Hence, 
it  appeari  clear  that  the  statute  was 
intended  to  cover  only  domestic 
production  of  cigarettes. 

The  dofnestic  content  requirement 
requires  <)ounting  all  the  "tobacco"  in 
the  cigar^tes  and  computing  the 
amount  off  "imported  tobacco"  in  those 
cigarettea  The  1938  Act  covers  many 
commodsies,  including  tobacco.  Until 
recently  t^e  tobacco  provisions  of  the 
1938  Act  dealt  mainly  with  regulating 
the  prodi  ction  of  tobacco  by  domestic 
producer ;  and  the  definition  of 


"tobacco"  in  section  301  of  the  1938 
Act,  which  is  made  generally  applicable 
to  the  eniire  1938  Act,  appears  to  have 
been  drafted  accordingly  when  it  was 
enacted  in  1938.  The  term  "tobacco"  is 
used  in  section  320C  without  a  modifier 
and  in  combination  with  the  word 
"imported."  Tobacco  is  classified  by 
kind  and  by  type  nimiber.  For  example, 
domestic  hurley  tobacco  is  commonly 
referred  to  as  type  31.  Section  301  refers 
to  the  "Service  and  Regulatory 
Announcement  118  of  the  U.S. 
Department  of  Agriculture  (USDA) 
Bureau  of  Agricultural  Economics" 
published  in  1929  and  defines  tobacco 
to  mean  certain  specified  tobacco  types 
by  type  number  as  identified  in 
Announcement  118.  All  of  the 
identified  types,  however,  are  identified 
in  Announcement  118  as  domestic 
tobaccos.  Foreign  tobaccos  are  assigned 
other  type  numbers  and,  thus,  under  the 
section  301  definition,  they  technically 
would  not  appear  to  be,  "tobacco"  at  all 
under  that  definition.  However,  section 
320C  clearly  was  intended  to  measure 
the  amount  of  use  of  "imported 
tobacco,"  as  those  words  would  be 
defined  in  their  common  meaning  as 
compared  with  domestic  tobacco  use. 
Use  of  the  section  301  definition  of 
"tobacco"  would  make  that  comparison 
impossible  and  make  the  statute 
essentially  meaningless.  Thus,  the 
proposed  rule  presumes  that  the 
Congress  did  not  intend  for  the  section 
301  definition  of  "tobacco"  to  be  used 
for  the  section  320C  purpose.  The 
proposed  rule  has  been  drafted 
accordingly,  "Tobacco"  is  defined  in  the 
proposed  rule  to  mean  that  which  is 
commonly  considered  to  be  "tobacco" 
in  the  trade.  As  there  is  no  provision  in 
the  statute  to  do  otherwise,  that  would 
include  all  foreign  tobacco,  including 
those  like  Turkish  and  Oriental 
tobaccos,  which  may  not  have  as  close 
a  domestic  counterpart  as  other 
tobaccos.  This  inclusion  is  consistent 
with  the  Conference  report  issued  with 
the  1993  Act  (H.  Conf.  Report  No.  103- 
213)  where  the  Conference  managers 
stated  their  belief  that  the  75/25  ratio, 
by  allowing  the  maintenance  of  current 
blends,  would  be  sufficient  to  "permit 
the  continued  importation  of  Turkish 
and  Oriental  tobaccos."  If  Turkish  and 
Oriental  tobaccos  were  not  subject  to 
section  320C,  the  ratio  would  be 
irrelevant.  These  conclusions,  as  with 
all  aspects  of  the  proposed  rule,  are 
subject  to  further  consideration  on 
receipt  of  comments. 
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Discussion  of  Propoaed  Rule 

1.  Domestic  Tobacco  Content 
Requirement  (§  723.502) 

A  "domestic  manufacturer  of 
cigarettes"  is  defined  in  section 
301(b)(17)  of  the  1938  Act  as  "a  person 
that  produces  and  sells  more  than  1 
percent  of  the  cigarettes  produced  and 
sold  in  the  United  States."  To  avoid  the 
domestic  marketing  assessment  and 
other  sanctions  imposed  by  section 
320C  of  the  amended  1938  Act, 
beginning  in  1994  and  each  succeeding 
calendar  year,  each  domestic 
manufacturer  of  cigarettes  must  use  at 
least  75  percent  domestically  grown 
tobacco  in  the  cigarettes  manufactured 
by  such  manufecturer.  In  determining 
compliance  with  the  domestic  content 
requirement,  the  proposed  rule  specifies 
that  imported  tobacco  will  include  all 
tobacco  imported  into  the  United  States 
including  Oriental  and  Turkish 
tobaccos.  The  domestic  tobacco  content 
requirement  will  apply  to  all  cigarettes 
manufactured  in  the  United  States  by  a 
domestic  manufacturer  of  cigarettes 
without  regard  to  whether  the 
manufactured  cigarettes  are  sold 
domestically  or  exported.  The  domestic 
content  requirement  would  not  apply  to 
cigarettes  manufactured  outside  the 
United  States  by  a  domestic 
manufacturer  of  cigarettes.  Likewise,  the 
domestic  tobacco  content  requirement 
would  not  apply  to  tobacco  processed  in 
the  United  States  for  use  in  making 
cigarettes  outside  the  United  States. 
Domestic  manufacturers  of  cigarettes 
with  operations  located  outside  the 
United  States  would  not  be  required  to 
file  reports  for  cigarettes  manufactured 
in  such  foreign  based  operations  for 
foreign-made  cigarettes  and  the 
domestic  content  rules  would  not  apply 
to  such  cigarettes. 

2.  Reports  and  Certifications  by 
Domestic  Manufacturers  of  Cigarettes 
(§723.502) 

Under  the  proposed  rule,  beginning 
with  the  1994  and  each  succeeding 
calendar  year,  each  domestic 
manufacturer  of  cigarettes  would  be 
required  to  maintain  records,  file  reports 
and  certify  to  the  quantities  of  dmnestic 
and  imported  tobacco  used  by  such 
manufacturer  to  manufacture  cigarettes 
in  the  United  States.  Determinations  as 
to  content  percentages  would  be  based 
on  the  weight  of  the  tobacco  when  it  is 
ready  for  the  cigarette  manufacturing 
process.  Adjustments,  to  avoid  douUe- 
counting,  will  be  made  for  any  tobacco 
which  loses  its  identity  during  the 
manufactiuing  process  and  is 
recaptured  and  reused  to  manufacture 
cigarettes  by  the  same  manufacturer  and 


for  tobacco  in  any  cigarettes  returned  to 
the  manufacturer  and  reused  by  such 
manufacturer  to  manufacture  other 
cigarettes.  Such  adjustments  will  be 
made  only  to  the  extent  that  records  are 
maintained  which  prove  the  reuse  of 
such  tobacco.  For  the  purpose  of 
determining  the  domestic  ctmtent 
percentage,  any  tobecxo  reconstituted, 
or  otherwise  processed,  so  as  to  lose  its 
respective  identity  as  either  imported 
tobacco  or  domestic  tobacco,  before 
being  acquired  by  a  domestic 
manufacturer  of  cigarettes  shall  be 
considered  to  be  imported  tobacco  when 
it  is  used  to  produce  cigarettes  by  a 
domestic  manufacturer  of  cigarettes. 
The  proposed  rule  provides  that  reports 
and  certifications  must  be  mailed  or 
otherwise  delivered  to  Director,  Tobacco 
and  Peanuts  Division,  Agricultural 
Stabilization  and  Ccmservation  Service. 
U.  S.  Department  of  Agriculture,  P.  O. 
Box  2415.  Washington.  DC  20013-2415 
by  February  15  of  the  year  after  the 
calendar  year  for  which  reports  and 
certifications  apply.  Failure  to  file 
timely  reports  or  make  required 
certifications  will  result  in  all  tobacco 
used  by  the  manufacturer  in  the 
manufacturing  of  cigarettes  in  the 
United  States  being  considered  as 
imported  tobacco  and  sanctions  would 
be  applied  accordingly.  Such  a 
presumption  is  provided  for  in  section 
320C(b)ofthe  1938  Act. 

3.  Domestic  Marketing  Assessment  and 
Required  Purchases  of  Tobacco 
(§§  723.503  and  723.504} 

Section  320C(c)  of  the  Act  provides 
that  if  the  quantity  of  imported  tobacco 
used  by  a  domestic  manufacturer  for 
making  cigarettes  for  the  year  exceeds 
25  percent,  such  manufacturer  must  pay 
a  domestic  marketing  assessment  on 
each  pound  of  imported  totincco  used  in 
excess  of  25  percent.  In  addition,  as 
provided  in  section  320C(d)  and  (e). 
such  manufacturer  must  purchase 
tobacco  from  the  existing  burley  and 
flue-cured  tobacco  inventories  of 
producer  owned  cooperative  marketing 
associations  in  an  amount  equal  to  the 
weight  of  imported  tobacco  used  in 
excess  of  25  percent. 

The  per  pound  domestic  marketing 
assessment  rate  set  by  section  320Qc)  is 
the  difference  between  one-half  the  sum 
of  the  average  market  prices  received  by 
domestic  producers  of  hurley  tobacco 
and  flue-cured  tobacco,  respectively, 
and  the  average  price  of 
unmanufactured  imported  tobacco. 
Domestically  produced  buriey  and  flue- 
cured  tobaccos  are  marketed  on  a 
marketing  year  basis.  The  average  price 
per  pound  paid  to  domestic  producers 
for  a  kind  of  tobacco  is  determined  for 


the  marketing  year.  The  marketing  years 
ere:  for  hurley  tobacco.  October  1 
through  September  30;  and  for  flue- 
cured  tobacco.  July  1  through  June  30. 
Under  the  proposed  rule.  th«  average 
prices  for  domestically  produced  buriey 
tobacco  and  flue-cured  tobacco  would 
be  calculated  using  data  published  by 
the  Department  of  Agriculture's 
National  Agricultural  Statistics  Service 
(NASS).  For  the  other  side  of  the 
comparison,  a  weighted  average  price  of 
all  unmanufactured  tobacco  imported 
for  consumption  in  the  United  States, 
with  no  allowance  for  tobacco 
reexported,  would  be  calculated  from 
Bureau  of  Census  data.  For  example,  if 
the  calculated  average  market  prices 
were  $1.83  per  pound  for  buriey  tobacco 
and  $1.73  per  pound  for  flue-cured 
tobacco,  the  average  price  would  be 
$1.78  per  pound.  If  the  weighted 
average  price  of  unmanufactured 
imported  tobacco  for  the  relevant  period 
was  $1.28  per  pound,  a  domestic 
marketing  assessment  rate  of  $0.50  per 
pound  would  apply.  That  rate  would  be 
multiplied  by  the  pounds  of  imported 
tobacco  used  in  excess  of  the  25  percent 
limit  (unless  a  higher  limit  had  been  set 
under  the  Secretary's  discretionary 
authority  to  adjust  the  limit  as  provided 
for  in  section  320C(f)).  If  noncompliance 
is  indicated,  the  cigarette  manufadurer 
will  have  an  opportunity  for  an 
administrative  hearing  before  any 
domestic  marketing  assessments  or 
other  sanctions  are  imposed.  Under  the 
proposed  rule  payment  of  the 
assessment  would  be  required  to  be 
made  within  30  days  after  the 
manufacturer  is  notified  of  the  amount 
due. 

Where  a  domestic  content  violation 
has  occurred,  the  compensatory 
purchases  of  tobacco  by  a  manufacturer, 
as  required  by  section  320C(d)  and  (e), 
must  be  in  equal  quantities  of  buriey 
and  flue-cured  tobacco  and  must  be 
from  the  inventories  of  producer  owned 
cooperative  marketing  associations  that 
handle  price  support  loans  for  tobacco. 
However,  the  statute  provides  that  if  the 
total  required  compensatory  purchases 
by  all  noncomplying  manufacturers 
would  reduce  the  associations 
inventories  of  loan  stocks  of  buriey  or 
flue-cured  tobacco  below  the  reserve 
stock  level  for  the  respective  kind  of 
tobacco,  the  required  purchase  of  such 
kind  of  tobacco,  for  each  manufacturer, 
may  be  redticed  proportionately.  These 
provisions  of  section  320C  would  be 
implemented  by  §  723.504  of  the 
proposed  rule.  The  required  purchases 
of  buriey  tobacco  could  be  made  from 
either  of  the  two  producer  owned 
marketing  associations  for  buriey 


tobacco:  the  Burley  Tobacco  Growers 
Cooperative  Association  and  the  Burley 
Stabilization  Corporation.  There  is  only 
one  applicable  producer  association  for 
flue-ciired  tobacco,  the  Flue-Cured 
Tobacco  Cooperative  Stabilization 
Corporation.  Under  the  proposed  rule, 
required  purchases  of  tobacco  must  be 
at  the  applicable  list  price  published  by 
the  association  without  discounts  of  any 
kind.  The  manufacturer  would  be 
allowed  to  make  such  purchases  from 
any  grade  or  grades  of  uncommitted 
tobacco  in  the  association's  inventories. 
Compensatory  purchases  of  tobacco 
would  be  required  to  be  made  within  30 
days  after  the  manufacturer  is  notified 
of  the  quantities  of  burley  and  flue- 
cured  tobacco  that  must  be  purchased. 
However,  the  time  could  be  extended  if 
the  manufacturer  requests 
reconsideration  of  the  compensatory 
purchase  determination.  As  provided  in 
sections  320C  (d)  and  (e)  of  the  statute, 
if  a  manufacturer  fails  to  make  the 
required  compensatory  purchases  in  a 
timely  manner,  the  manufacturer,  under 
the  proposed  rule,  would  be  subject  to 
a  penalty  of  75  percent  of  the  average 
market  price  for  the  applicable  kind  of 
tobacco  for  the  most  recent  marketing 
year  multiplied  by  the  quantity  of 
tobacco  involved.  Further,  as  provided 
in  sections  320C{d)(5)  and  (e)(5),  these 
compensatory  purchases  could  not  be 
counted  by  the  manufacturer  for 
purchases  in  the  application  of  section 
320B  of  the  1938  Act. 

4.  Reduction  of  Domestic  Content 
Required  Percentage  (§  723.505) 

Section  320C(fl  provides  that  the 
Secretary  may  reduce  the  75  percent 
domestic  content  requirement  for  a 
calendar  year  following  a  crop  loss  if  the 
Secretary,  in  consultation  with  the 
producer  owned  tobacco  associations, 
determines  that:  (1)  Because  of  drought, 
insect  or  disease  infestation,  or  other 
natural  disaster  or  other  conditions 
beyond  the  control  of  producers,  the 
total  quantity  of  a  crop  of  domestic 
burley  or  flue-cured  tobacco  which  is 
harvested  and  suitable  for  marketing  is 
substantially  less  than  the  expected 
production  for  the  crop  and  (2)  loan 
stock  inventories  for  the  kind  of  tobacco 
have  been  depleted.  Under  the  proposed 
rule,  the  expected  production  would  be 
calculated  based  on  the  planted  acreage 
of  the  kind  of  tobacco,  as  reported  by 
the  NASS,  multiplied  by  the  average  of 
the  5  most  recent  years'  average  yields 
per  acre  as  published  by  the  NASS  for 
that  kind  of  tobacco.  The  loan  stock 
inventory  of  a  kind  of  tobacco  would  be 
considered  to  be  depleted  if  the 
Secretary,  in  consultation  with  the 
associations,  concluded  that  the  loan 
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stod  inventories  at  the  beginning  of  the 
next  marketing  year  for  such  kind  of 
tobacco  would  not  likely  exceed  25 
percent  of  the  reserve  stock  level.  Under 
the  Imposed  rule,  the  Secretary  would 
mak^  the  determination  to  announce 
any  Heduced  percentage  for  the  domestic 
content  requirement  by  November  30  of 
the  yjBar  preceding  the  year  of  the 
redui  rtion.  Under  the  proposed  rule,  the 
Seen  tary's  authority  for  making  the 
detei  minations  on  reducing  the 
dom(  )stic  content  percentage  would  be 
delej  ated  to  the  Director,  Tobacco  and 
Pean  its  Division. 

5.  Re  quired  Records  and  Reports 
(§  72 1.506);  False  Statements 
(§  72 1.507);  and  Confidentiality 
(§721.508) 

Se  :tion  320C(b)  of  the  1938  Act 
requ  res  that  manufacturers  maintain 
recoi  ds  and  make  such  reports  as  are 
nece  isary  to  show  compliance  with  the 
domi  istic  tobacco  content  requirement. 
That  [section  also  provides  that  the 
Secretary  and  the  USDA  Office  of 
lnsp(  ctor  General  may  examine  such 
recoi  ds  and  other  matters  as  the 
Seen  tary  has  reason  to  believe  may  be 
relev  int  and  that  the  Secretary  may 
charj  e  a  fee  to  the  manufacturer  for  the 
reasc  nable  cost  of  any  such 
exan  ination.  Section  320C(b)  provides, 
as  W(  ill,  that  any  person  who  fails  to 
prov  de  requested  information  or 
prov  des  false  information  shall  be 
subj«  ct  to  18  U.S.C.  1001  which, 
gene  ally,  provides  that  persons  who 
knov  ingly  and  willfully  supply  false  or 
misl(  ading  information,  or  cover  up 
infoi  nation,  on  matters  within  the 
juris  liction  of  federal  agencies,  may  be 
fine<  up  to  $10,000  or  imprisoned  up  to 
five   ears.  Section  320C{b)  also  provides 
that  nformation  submitted  regarding 
cigai  Jtte  content  and  levels  of 
prod  iction  will  be  exempt  from 
disci  jsure  to  other  members  of  the 
publ  c  under  the  Freedom  of 
Infor  nation  Act  provisions  of  5  U.S.C. 
552.  These  provisions  of  section  320C 
are  i:  nplemented  in  §  723.506  through 
§  72>  .508  of  the  proposed  rule. 

Ur  der  the  proposed  rule,  with  respect 
to  re  lords  and  reports,  manufacturers 
woui  d  be  required,  at  a  minimum,  to  file 
repoi  ts  and  maintain  records  concerning 
the  k  ind,  quantity,  form  (stemmed, 
unst(  mmed,  reconstituted,  etc.),  and 
coun  try  of  origin  of  all  tobacco  which  is: 

(1)  In  inventory  at  the  beginning  of 
the  c  alendar  year, 

(2)  Acquired  during  the  calendar  year, 

(3)  Used  to  manufacture  cigarettes  in 
the  I  nited  States  during  the  calendar 
year J and 


JMI 


(4)  Disposed  of  other  than  through  the 
manufacture  of  cigarettes  in  the  United 
States  during  the  calendar  year. 

Separate  records  would  be  required 
for  each  lot,  batch,  or  blend  that  is  used 
to  manufacture  cigarettes.  These  records 
would  be  required  to  indicate  the 
quantity  of  tobacco  by  category, 
domestic  or  import,  and  the  total 
quantity  of  tobacco  for  each  specific  lot, 
batch,  or  run  of  tobacco.  Regarding 
confidentiality,  while  the  provisions  of 
the  statute  controls  disclosure  of 
information  regarding  individual 
manufacturers,  summary  statistical  data 
and  general  statements  that  are  not 
related  to  a  specific  cigarette 
manufacturer  could  be  released. 

List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments.  Assessments, 
Marketing  quotas.  Penalties,  Recording 
and  recordkeeping  requirements, 
Tobacco. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
723  be  amended  as  follows: 

PART72»-TOBACCO 

1.  The  authority  citation  for  part  723 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1301, 1311-1314. 
1314-1, 1314b.  1314b-l.  1314b-2. 1314c, 
1314d,  1314e,  1314f,  1314i.  1315, 1316. 1362, 
1363. 1372-75, 1421. 1445-1.  and  1445-2. 

2.  Part  723  is  amended  by  adding 
subpart  E  to  read  as  follows: 

Subpart  E — Domestically  Produced 
Cigarettes 

Sec. 

723.501  Definitions. 

723.502  Domestic  tobacco  content. 

723.503  Domestic  content  marketing 
assessment. 

723.504  Required  purchases  from  tobacco 
loan  stocks. 

723.505  Reduction  of  domestic  content 
percentage. 

723.506  Required  records  and  reports; 
Burden  of  proof 

723.507  False  reports;  Failure  to  file 
reports;  and  Examination  of  records. 

723.506    Reconsideration  and  appeal. 
723.509    Confidentiality  of  information. 

Subpart  E— Domestically  Produced 
Cigarettes 

§723.501    DefinitkMis. 

In  addition  to  the  definitions  set  forth 
at  §  723.104,  the  definitions  set  forth  in 
this  section  shall  be  applicable  for 
purposes  of  administering  the 
provisions  of  this  subpart. 

Domestic  manufacturer  of  cigarettes. 
A  person  that  produces  and  sells  more 
than  1  percent  of  the  cigarettes 
produced  and  sold  in  the  United  States. 


Domestic  tobacco.  Any  quantity  of 
harvested  tobacco  which  has  been 
cultivated,  grown,  and  produced  hi  the 
United  States. 

Imported  tobacco.  Any  tobacco, 
including  Oriental  and  Turkish 
tobaccos,  not  produced  in  the  United 
States  if  such  tobacco  has  been  entered 
into  the  United  State*.  Any  tobacco  that 
cannot  be  verified  as  being  domestic 
tobecco  shall  be  presumed  to  be 
imported  tobecco. 

Manufactured  tobacco.  Tobacco  that 
has  been  processed  and  packaged  into 
cigarettes  or  other  consumer  tobacco 
products. 

Producer  owned  cooperative 
marketing  association.  Those  loan 
associations  that  offer  price  support  for 
burley  and  flue-cured  tobacco  through 
contractual  agreements  with  the 
Commodity  Credit  Corporation  of 
USDA.  These  associations  are  the 
Burley  Tobacco  Growers  Coof)eratire 
Association,  the  Burley  Stabilization 
Corporation,  and  the  Hue-Cured 
Tobacco  Cooperative  Stabilization 
Corporation. 

Tofcocco.  Any  commodity  or 
substance  that  is  commonly  considered 
to  be  tobecco  in  the  trade. 

United  States.  The  50  States  of  the 
United  States,  the  Ehstrict  of  Columbia, 
Puerto  Rico,  or  any  Territory  or 
Possession  of  the  United  States. 

Unmanufactured  tobacco.  Any 
tobacco  that  is  not  processed  and 
packaged  as  a  consumer  tobacco 
product. 

USDA.  The  U.S.  Department  of 
Agriculture. 

§723.502    Domestic  tobacco  content 

(a)  Genera)  requirement  (1)  Except  as 
provided  in  §  723.505  of  this  part, 
during  each  calendar  year  beginning 
with  1994,  the  total  domestic  tobacco 
used  for  cigarettes  manufactured  in  the 
United  States  by  a  domestic 
manufacturer  of  cigarettes  shall,  for  the 
calendar  year,  equal  or  exceed  75 
percent  of  the  total  quantity  of  tobacco 
used  by  such  manufacturer  hi  such 
cigarettes. 

(2)  Any  tobacco  that  has  been 
reconstituted,  or  otherwise  processed  to 
the  extent  that  it  has  lost  its  respective 
identity  as  either  domestic  tobacco  or 
imported  tobacco  before  its  acquisition 
by  such  domestic  manufacturer  of 
cigarettes,  shall  be  considered  as 
imported  tobacco  when  determining 
compliance  with  the  domestic  tobacco 
content  requirements  of  this  subpart. 

(3)  Any  tobacco  having  lost  its 
identity  with  respect  to  its  origin  of 
production  during  the  manufacturing 
process  which  is  recaptured  and  reused 
to  manufactiire  cigarettes  in  the  United 


States  by  the  same  manufacturer  and 
any  cigarettes  returned  to  the 
manufacturer  and  reused  by  such 
manufacturer  to  manufacture  cigarettes 
in  the  United  States  shall  not  be 
recounted.  The  burden  of  establishing 
such  re-use  shall  be  on  the 
manufocturer. 

(b)  Reports  required  by 
manufacturers.  (1)  Beginning  with  the 
1994  calendar  year,  a  domestic 
manufacturer  of  cigarettes  shall  report  to 
the  Director,  for  each  calendar  year,  the 
following  on  the  basis  of  weights  of 
tobacco  as  it  begins  use  in 
manufacturing  cigarettes: 

(i)  The  total  quantity  of  tobacco  used 
by  the  manufacturer  to  produce 
cigarettes  in  the  United  States  during 
such  calendar  year. 

(ii)  The  total  quantity  of  imported 
tobacco  used  by  the  manufacturer  in  the 
production  of  cigarettes  in  the  United 
States  during  such  calendar  year. 

(iii)  The  total  quantity  of  domestic 
tobacco  used  by  the  manufacturer  in  the 
production  of  cigarettes  in  the  United 
States  during  such  calendar  year. 

(2)  For  purposes  of  the  report  required 
by  paragraph  (b)(1)  of  this  section, 
tobacco  weights  shall  be  reported  based 
on  the  weight  of  tobacco  when  it  is 
ready  for  manufacturing  Into  cigarettes 
and  to  the  extent,  if  any,  that  a 
conversion  is  needed, tobecco  weight 
shall  be  converted  to  such  weights 
based  on  normal  processing  yields  with 
respect  to  the  various  forms  and  kinds 
of  tobacco,  subject  to  review  by  the 
Director. 

(c)  Where  and  when  to  report  The 
reports  required  by  this  subpart  shall  be 
mailed  or  otherwise  delivered  to 
Director.  Tobacco  and  Peanuts  Division. 
Agricuhural  Stabilization  and 
Conservation  Service.  USDA.  P.O.  Box 
2415,  Washington.  DC  20013-2415  by 
February  15  of  the  year  after  the 
calendar  year  for  which  the  report 
applies. 

(d)  Failure  to  report.  A  manufacturer 
who  fails  to  report  the  quantities  of 
domestic  and  imported  tobacco  used  for 
manufacturing  cigarettes  shall  be 
presumed  to  have  used  only  imported 
tobacco  in  such  cigarettes.  The  Director 
may  determine  the  total  quantity  of 
tobacco  used  by  any  method  determined 
reasonable  by  the  Director  to  arrive  at 
that  estimate. 

(e)  Failure  to  comply.  Each  domestic 
manufacturer  of  cigarettes  who  fails  to 
comply  with  the  reouirements  of  this 
section  shall  pay  a  domestic  marketing 
assessment  and  shall  purchase  loan 
stocks  of  tobacco  in  accordance  with 
§§  723.503  and  723.504. 


§  723.503    Dowieaac  content  marketing 
asaessnient. 

(a)  General.  Each  domestic 
manufacturer  of  cigarettes  who  fails  to 
comply  with  the  domestic  content 
requirement  in  §  723,502  shall  pay  a 
nonrefundable  domestic  marketing 
assessment  to  the  Commodity  Credit 
Corporaiion  as  provided  in  this  section. 

(b)  Assessment  rate.  A  domestic 
marketing  assessment  rate,  for  purposes 
of  this  section,  shall  be  determinea  for 
each  calendar  year.  The  assessment  rate 
shall  be  equal  to  the  difference  between 
one-half  the  sum  of  the  average  prices 
per  pound  received  by  domestic 
producers  of  burley  tobacco  and  flxte- 
cured  tobacco,  resj>ectively.  for  the 
previous  marketing  vear  as  determined 
by  the  Director.  The  Ehrector  may  use 
for  that  purpose  data  published  by  the 
National  Agricultural  Statistic  Service  of 
USDA  and  the  weighted  average  price  of 
unmanufactured  tobacco  which  was 
imported  during  the  previous  calendar 
year,  as  calculated  from  Bureau  of 
Census  data  for  such  calendar  year. 
Other  data  may  be  used  in  lieu  of  that 
data. 

(c)  Amount  of  assessment  due.  The 
Director  shall  assess  a  domestic 
marketing  assessment  against  each 
domestic  manufecturer  of  cigarettes  who 
fails  to  compl}'  with  the  domestic 
content  requirement  of  this  subpart.  The 
domestic  marketing  assessment  shall  be 
determined  by: 

(1)  Multiplying  the  required 
percentage  of  domestic  content  by  the 
total  pounds  of  tobacco  used  to  produce 
cigarettes  during  the  applicable  calendar 
year; 

(2)  Subtracting  the  pounds  of 
domestic  tobacco  used  in  such  cigarettes 
from  the  resuh  determined  in  paragraph 
(c)(1)  of  this  section,  and 

(3)  Maltipl)-ing  the  resuh  detenntned 
in  paragraph  icM2)  of  this  section,  if  a 
positive  number,  by  the  assessment  rata 
determined  under  the  provisions  of 
paragraph  (b)  of  this  section. 

(d)  T;me/or  paying  assessment.  The 
manufacturer  shall  pay  the  domestic 
marketing  assessment  provided  for  in 
this  section  within  30  calendar  days 
after  demand  for  payment.  However,  if 
the  manubcturer  timely  requests 
reconsideraticMi  or  timely  appeals  the 
determination,  the  time  for  payment  of 
the  amount  in  dispute  may  be  extended 
by  the  Director  to  a  date  no  later  than 
30  calendar  days  after  the  final 
determination  is  rendered. 

(e)  Failure  to  timely  pay  assessment. 
If  a  domestic  manufecturer  of  cigarettes 
fails  in  a  timely  manner  to  pay  any 
assessment  under  this  section,  such 
manufacturer  shall  be  subject  to  a 
penalty  in  an  amount  equal  to  twice  the 
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amount  of  the  initial  assessment.  The 
penalty  shall  be  payable  in  addition  to 
the  initial  assessment  and  any  other 
charges  that  apply. 

S  723.504    Required  purchases  from 
tobacco  loan  stocks. 

(a)  General.  In  addition  to  pajing  a 
domestic  marketing  assessment,  each 
domestic  manufacturer  of  cigarettes  who 
fails  to  comply  with  §  723.502.  as 
determined  by  the  Director,  shall 
purchase  a  quantity  of  burley  and  flue- 
cured  tobacco  from  the  loan  stocks  of 
the  producer  owned  cooperative 
marketing  associations  as  provided  in 
this  section. 

(b)  Purchase  quantity.  The  amount  of 
tobacco  that  must  be  purchased  shall  be 
an  amount  equal  to  the  amount  of 
imported  tobacco  on  which  the 
assessment  in  §  723.503  can  be  levied. 
The  total  amount  of  required  purchases 
shall  be  divided  equally  between  burley 
and  flue-cured  tobacco.  If  it  is 
determined  that  the  required  amount  of 
purchases  by  all  manufacturers  would 
reduce  the  inventories  of  burley  or  flue- 
cured  tobacco  below  the  reserve  stock 
level,  the  Director  may  reduce  the 
required  purchase  quantity  on  a  pro  rata 
basis.  Required  purchases  under  this 
section  shall  not  be  considered  as 
purchases  for  purposes  of  meeting  the 
manufacturer's  purchase  intentions 
under  section  320B  of  the  1938  Act. 

(c)  Purchase  price.  In  order  to  receive 
credit  for  a  purchase  to  satisfy  a 
purchase  required  by  this  section,  the 
purchase  price  must  not  be  less  than 
published  offer  list  price  of  the 
applicable  producer  cooperative 
marketing  association.  Credit  for 
required  purchases  shall  not  be  allowed 
if  discounts,  rebates,  or  other  special 
incentives  have  been  offered  and 
received  in  connection  with  purchases 
of  tobacco  loan  stocks  from  association 
inventories. 

(d)  Failure  to  purchase  required 
amount.  Each  manufacturer  shall  have 
30  calendar  days  from  date  of 
notification  of  the  required  purchase 
amount  to  complete  the  purchases 
required  under  this  section.  The 
producer  cooperative  marketing 
association  shall  report  to  the  Director 
the  quantities  of  required  purchases  that 
have  been  made.  A  manufacturer  who 
fails  to  purchase  within  the  allotted 
time  the  required  quantity  of  burley  or 
flue-cured  tobacco  shall  be  liable  for 
penalty  on  each  pound  of  tobacco  for 
which  there  has  been  a  failure  to  make 

a  timely  purchase.  The  penalty  rate 
shall  be  the  amount  determined  to  be 
equal  to  75  percent  of  the  average 
market  price  for  the  kind  of  tobacco 


!^ 
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requir  <1  to  be  purchased  for  the  year 
precet  ing  the  year  of  the  violation. 

S  723.9  15    Reduction  of  domestic  content 
percen  age. 

(a)  C  eneral.  The  Director,  in 
consultation  with  the  producer  owned 
coopeifetive  marketing  associations,  may 
reduce!  the  domestic  content  level  to  a 
percentage  below  75  percent  for  any 
calendar  year,  when  the  Director 
detem^ines  that  the  production  of  burley 
or  fluelcured  tobacco  for  the  preceding 
year  w  is  substantially  reduced  because 
of  natu  ral  disaster  or  other  conditions 
beyon(  the  control  of  producers  for  the 
immec  lately  preceding  crop  year  and 
that  th  !  loan  stock  inventory  for  the 
kind  0  tobacco  involved  will  be 
deplet(  d  to  25  percent  of  the  reserve 
stock  l  tvel  for  that  kind  of  tobacco. 

(b)  £  <pected  production.  For  purposes 
of  this  section,  the  Director  may 
deterni  ine,  but  shall  not  be  required  to 
determ  ine,  the  expected  production  of 
tobacci  t  based  on  the  planted  acreage  as 
reporte  d  by  the  National  Agricultural 
Statist!  cs  Service  for  the  respective  kind 
of  toba  :co  multiplied  by  the  simple 

of  the  five  most  recent  years' 
yields  per  acre  for  the  respective 
tobacco. 

(c)  D  iadlinefor  determination.  The 
Directc  r  shall  announce  the  reduced 
percen  age  level  for  domestic  content  by 
Novem  5er  30  of  the  year  preceding  the 
calend  ir  year  to  \Vhich  the  reduced 
percen  age  will  apply. 

§  723.5<  6    Required  records  and  reports; 
Burden  of  proof. 

(a)  R  iquired  records.  (1)  Each 
domesi  ic  manufacturer  of  cigarettes,  for 
all  mat  ufacturing  plants  producing 
cigaret  es  chargeable  to  the 
manufi  cturer  under  this  subpart,  shall 
mainta  n  records,  on  a  calendar  year 
basis,  I  y  kind  of  tobacco,  the  quantity, 
form  ai  id  country  of  origin  of  all 
unman  ifactured  tobacco  which  is: 

(i)  In  inventory  at  the  beginning  of  the 
calend  ir  year, 

(ii)  /  cqiiired  during  the  calendar  year, 

(iii)   Jsed  to  manufacture  cigarettes  in 
the  Un  ted  States  during  the  calendar 
year,  ai  id 

(iv)  I  fsed,  or  otherwise  disposed  of, 
other  t  lan  to  manufacture  cigarettes 
during  the  calendar  year. 

(2)  E  ich  domestic  manufacturer  of 
cigaret  es  shall  maintain  a  record  with 
respect  to  each  batch  or  lot  of  tobacco 
used  if  each  separate  run  or  blend  of 
cigarettes  for  the  subject  manufacturing 
plants  ^s  follows: 

(i)  T  e  total  quantity  of  tobacco  used, 

(ii)  Tpe  quantity  of  domestic  tobacco 
used, 

(iii)  ■|'he  quantity  of  imported  tobacco 
used, 


averagi 
averagi 
kind  0 


(iv)  The  quantity  of  reconstituted 
tobacco  used  in  the  manufacturing  of 
cigarettes  and  with  respect  to  such 
tobacco: 

(A)  The  quantity  that  resulted  from 
tobacco  that  lost  its  identity  during  the 
manufacturing  process  and  was 
recaptured  and  reused  to  manufacture 
cigarettes  by  such  manufacturer. 

(B)  The  quantity  that  resulted  from 
cigarettes  returned  to  the  manufacturer  . 
and  reused  by  such  manufacturer  to 
manufacture  other  cigarettes. 

(3)  Records  shall  be  retained  for  at 
least  3  calendar  years  after  the  calendar 
year  for  which  the  report  and 
certification  in  §  723.502  is  made. 
Records  shall  be  retained  for  a  longer 
period  upon  written  notification  by  the 
USDA  Office  of  Inspector  General,  the 
Administrator,  Deputy  Administrator  or 
Director.  In  any  case,  the  destruction  of 
records  shall  not  release  any  party  from 
any  burden  that  may  be  lawfully 
imposed  and  shall  not  release  any 
manufacturer  from  the  burden  of  proof 
imposed  by  this  section. 

(b)  Required  reports.  In  addition  to 
the  reports  and  certifications  required  in 
§  723.502,  each  domestic  manufacturer 
of  cigarettes  shall  submit  a  report  of  the 
information  required  by  paragraph  (a)(1) 
of  this  section. 

(c)  When  and  where  to  report.  The 
report  required  by  this  section  shall  be 
mailed  or  otherwise  delivered  to  the 
Director,  Tobacco  and  Peanuts  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  USDA,  P.O.  Box 
2415,  Washington,  DC  20013-2415  by 
February  15  of  the  year  after  the 
calendar  year  for  which  the  report  and 
certification  applies. 

(d)  Burden  of  proof.  The  manufacturer 
shall  bear  the  burden  of  proof  on  all 
issues  arising  under  this  subpart. 

S  723.507    False  reports;  Failure  to  file 
reports;  and  Examination  of  records. 

(a)  False  reports,  failure  to  file  report. 
In  addition  to  any  other  sanction  or 
remedy  or  presumption  that  may  apply, 
a  person  shall  be  subject  to  all  other 
remedies  provided  for  by  law  including, 
but  not  limited  to,  those  that  apply 
under  section  320C  of  the  1938  Act  and 
18  U.S.C.  1001  for  any: 

(1)  False  report,  certification,  or 
statement,  or 

(2)  Failure  to  provide  required 
information. 

(b)  Examination  of  records.  The 
Director,  the  Office  of  Inspector  General, 
or  an  authorized  representative  may 
examine  such  records,  books,  computer 
files,  or  any  other  material  to  determine 
the  correctness  of  any  report  or 
information  provided  to  the  Director  or 
to  obtain  required  information.  The 


reasonable  cost  incurred  by  such  audit 
may  be  charged  to  the  cigarette 
manufacturer  who  is  the  subject  of  the 
audit  or  examination. 

S  723.508    Reconsideration  and  appeaU 

A  domestic  manufactiirer  of  cigarettes 
may  request  that  the  Director  reconsider 
any  determination  of  such 
manufacturer's  failure  to  comply  with 
the  provisions  of  this  subpart.  A  request 
for  reconsideration  shall  be  made  within 
15  calendar  days  after  the  date  of  the 
notification  of  failure  to  comply.  If  such 
manufacturer  is  dissatisfied  with  the 
determination  rendered  with  respect  for 
reconsideration,  such  manufacturer  may 
appeal  the  determination  to  the 
Director,  National  Appeals  Division  in 
accordance  vvith  part  780  of  this  title. 

S  723.509    Confidentiality  of  Information. 

The  reports,  certifications,  and  other 
information  furnished  by  a  cigarette 
manufacturer  shall  be  kept  confidential 
by  all  officials  and  employees  of  the 
Eiepartment  of  Agriculture.  Only  such 
data  as  may  be  determined  relevant 
shall  be  disclosed  to  investigative 
authorities,  under  court  orders,  or  at 
administrative  hearings  and  to  the 
extent  permitted  by  law.  Such 
information  shall  not  be  available  to  the 
public  under  the  provisions  of  the 
Freedom  of  Information  Act  contained 
in  5  U.S.C.  552.  Aggregate  data  and 
general  statements  not  identified  to  an 
individual  manufacturer  may  be 
released  if  otherwise  allowed  by  law. 

Signed  at  Washington,  DC,  on  January  7, 
1994. 

Grant  Buntrock, 

Administrator,  Agricultural,  Stabilization  and 
Conservation  Service. 
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Food  Safety  and  Inspection  Service 

9  CFR  Chapter  III 
[Docket  No.  93-024N1 

Hazard  Analysis  and  Critical  Control 
Point  Round  labia;  Solicitation  of 
Participation 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Solicitation  of  participation. 

SUMMARY:  Secretary  Espy  announced  in 
late  May  1993  that  he  was  requesting 
the  Food  Safety  and  Inspection  Service 
(FSIS)  to  present  him  with  a  plan  for 
making  the  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  system  of 
process  control  mandatory  in  all  the 
Nation's  federally  inspected  meat  and 


poultry  establishments.  At  the 
Secretary's  direction  to  ensure  greater 
input  from  all  constituent  and  other 
interests,  it  was  determined  by  FSIS  that 
it  would  be  beneficial  to  provide  all 
constituent  groups  with  a  forum  to 
comment  on  development  of  a 
mandatory  HACCP  system.  Therefore, 
FSIS  announces  that  a  HACCP  Round 
Table  discussion  will  be  held. 

This  notice  outlines  the  Round  Table 
process  and  solicits  participation  in  the 
Round  Table  bom  the  constituent 
groups  identified  below  in  the 
SUPPLEMENTARY  INFORMATION. 
Furthermore,  this  notice  offers  the 
opportunity  for  persons  who  believe 
that  an  affected  interest  is  not 
represented  below  to  request 
participation  at  the  Round  Table. 
DATES:  A  HACCP  Round  Table 
discussion  will  be  held  in  about  60  days 
of  the  date  of  publication  of  this  notice 
in  the  Federal  Register.  Individuals  and 
organizations  interested  in  participating 
in  the  Round  Table  must  submit  their 
names  by  January  25, 1994. 
ADDRESSES:  Interested  persons  should 
submit  their  names  to  Mr.  Mark  Manis, 
Director,  Import  Ins{>ection  Division, 
International  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  room  0114,  South  Building, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Manis  at  (202)  720-2952. 
SUPPLEMENTARY  INFORMATION:  FSIS 
views  this  Round  Table  as  an 
opportunity  to  allow  free  and  frank 
discussion  of  the  legitimate  concerns  of 
all  constituents  prior  to  the  issuance  of 
a  proposed  regulation  on  HACCP.  This 
meeting  is  envisioned  as  a  substantive 
opportunity  to  assist  FSIS  through  a 
thorough  discussion  of  the  issues 
regarding  HACCP.  This  will  aid  FSIS 
when  it  begins  drafting  the  rule  for 
implementing  a  HACQ*  system  of 
production  in  all  meat  and  poultry 
establishments. 

The  Round  Table  vdll  be  facilitated  by 
a  neutral  third  party.  The  facilitator  will 
seek  the  full  participation  of  all  Round 
Table  participants,  will  ensure  that  all 
identified  issues  are  addressed  by  the 
Round  Table  participants,  and  will 
invite  comments  at  the  end  of  the 
Round  Table.  After  the  Round  Table 
meeting,  the  facilitator  will  provide  a 
transcript  of  the  meeting,  and  will 
prepare  a  final  report,  which  will 
include  any  comments  submitted  at  the 
Round  Table  meeting  and  will 
summarize  the  positions  of  all  Round 
Table  participants. 

The  Round  Table  meeting  will  be 
open  to  the  public  Issue  papers  will  be 


prepared  in  advance  of  the  meeting  by 
the  participants,  and  will  be  publicly 
available  through  the  FSIS  hearing 
clerk.  All  issues  relative  to  a  HACCP 
system  shall  be  open  for  consideration. 
FSIS  has  preliminarily  identified  the 
following  categories  of  constituents: 

•  Meat  and  Poultry  Industry  and 
Their  Representatives  (Including 
Grocers  and  Retailers) 

•  Consumers  and  Their 
Representatives 

•  Scientists  and  Professional 
Scientific  Organizations 

•  Producers  and  Farmers 

•  FSIS  Employees  and  Their 
Representatives 

•  Federal,  State,  and  Local 
Governments 

•  PubUc  Health  Officials  and  Medical 
Doctors 

Any  individual  or  organization  that  is 
interested  in  participating  in  the  Round 
Table  must  communicate  that  interest, 
and  identify  his  or  her  constituent 
category,  to  Mr.  Mark  Manis  whose 
address  and  phone  number  appear  in 
this  notice  in  the  paragraph  entitled  FOR 
FURTHER  INFORMATION  CONTACT,  within  2 
weeks  of  the  date  of  the  publication  of 
this  notice  in  the  Federal  Register.  After 
the  2-week  notification  period,  FSIS 
will:  (1)  Compile  a  list,  for  each 
category,  of  those  who  expressed  an 
interest  in  participating  in  the  Round 
Table  meeting:  and  (2)  share  that  list,  by 
category,  with  the  members  of  each 
category.  FSIS  will  then  request,  within 
2  weelcs  after  sending  the  list  to 
members  of  each  category,  that  the 
members  of  each  category  select 
representatives  to  serve  as  both  Round 
Table  and  Steering  Committee 
participants. 

To  ensure  the  effectiveness  of  this 
process,  the  estimated  number  of  Round 
Table  participants  will  be  between  25 
and  30,  and  the  total  number  of 
attendees  will  be  determined  by  the 
capacity  of  the  meeting  room.  FSIS  will 
request  each  constituent  category  to 
appoint  one  representative  to  serve  on 
the  Steering  Committee.  FSIS  will 
request  that  five  representatives  be 
appointed  for  the  Round  Table  by  each 
of  the  following  constituent  categories: 
Meat  and  Poultry  Industry  and  Their 
Representatives;  Consumers  and  Their 
Representatives;  and  Scientists  and 
Professional  Scientific  Organizations. 
FSIS  will  request  that  four 
representatives  be  appointed  for  the 
Round  Table  from  the  Producers  and 
Fanners  category.  FSIS  will  request  that 
three  representatives  be  appointed  for 
the  Round  Table  from  the  FSIS 
Employees  and  Their  Representatives; 
and  Federal,  State,  and  Local 
Governments  categories.  FSIS  will 
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request  that  two  representatives  be 
appointed  for  the  Round  Table  from  the 
Public  Health  Officials  and  Medical 
Doctors  category. 

If  any  constituent  category  is  unable 
to  designate  its  representatives,  USDA 
will  assist  in  the  selection. 

Furthermore,  any  person  who  believes 
that  an  affected  interest  is  not 
represented  by  the  identified  categories 
of  constituent  groups  may  request, 
within  2  weeks  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  Round  Table  participation  for 
that  affected  interest. 

Once  the  representatives  are 
appointed,  FSIS  will  convene  a  Steering 
Committee  to  be  held  in  the 
Washington,  DC,  area  in  advance  of  the 
Round  Table  meeting.  The  Steering 
Committee  will  address  all  relevant  pre- 
meeting  issues  and  determine  the:  (1) 
Round  Table  issues;  (2)  process  for 
developing  issue  papers  prior  to  the 
Round  Table;  (3)  timeframes;  (4) 
meeting  schedule;  (5)  Round  Table 
discussion  rules;  and  (6)  any  other 
matter  which  would  assist  in  an 
effective  and  full  discussion. 

Done  at  Wsshington,  DC.  on:  January  5. 
1994. 

H.  Russell  Cross. 

Administrator,  Food  Safety  and  Inspection 
Service. 

|FR  Doc.  94-556  Filed  1-10-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  99-ANE-43] 

AinNorthiness  Directives;  Roiie-Royce. 
pic  Spey  Series  Tur1x>ten  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Rolls-Royce,  pic  Sj)ey  series  turbofan 
engines.  This  proposal  would  require  a 
one-time  inspection  of  stage  1  and  stage 
2  high  pressure  turbine  (HPT)  and  low 
pressure  turbine  (LPT)  steel  disks  for 
cracks  and  corrosion  pitting.  This 
proposal  is  prompted  by  a  report  of  a 
stage  7  high  pressure  compressor  steel 
disk  found  cracked  due  to  corrosion. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  an  HPT  or 
LPT  steel  turbine  disk  burst  due  to 
cracking  attributed  to  corrosion,  which 
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may  resujt  in  an  uncontained  engins 

failure. 

DATES:  Comments  must  be  received  by 

March  14, 1994. 

ADORESSl  S:  Submit  comments  in 

triplicate  to  the  Federal  Aviation 

Adminisi  ration  (FAA),  New  England 

Region.  C  ffice  of  the  Assistant  Chief 

Counsel.  i\ttention:  Rules  Docket  No. 

93-ANE-  43, 12  New  England  Executive 

Park,  Burlington,  MA  01803-5299. 

Comments  may  be  inspected  at  this 

location  letween  8  a.m.  and  4:30  p.m., 

Monday  hrough  Friday,  except  Federal 

holidays. 

The  sei  vice  information  referenced  in 
the  prop(  sed  rule  may  be  obtained  from 
the  Servi  :e  Manager,  Spey  engines, 
Rolls-Ro;  ce,  pic.  East  Kilbride,  Glasgow 
G74  4PY]  Scotland.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Coi  insel,  12  New  England 
Executivf  Park,  Burlington,  MA. 
FOR  FURT*«En  INFORMATION  CONTACT:  John 
Fisher,  Aerospace  Engineer,  Engine 
Certificanon  Office,  FAA,  Engine  and 
Propellen  Directorate,  12  New  England 
Executivi  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7149,  fax 
(617)238-7199. 

SUPPLEMi  NTARY  INFORMATION: 

Commen  s  Invited 

Interes  ed  persons  are  invited  to 
participa  e  in  the  making  of  the 
proposec  rule  by  submitting  such 
written  d  ita,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  ( nd  be  submitted  in  triplicate  to 
the  addrt  ss  speciHed  above.  All 
commun  cations  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  or  the  proposed  rule.  The 

Eroposal: ;  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received] 

Comments  are  spedfically  invited  on 
the  overal  regulatory,  economic, 
environiAental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aflerjthe  closing  date  for  comments, 
in  the  Riaes  Docket  for  examination  by 
interested  persons.  A  report 
summariring  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comm  inters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitte  i  in  response  to  this  notice 
must  sub  mit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statemen  is  made:  "Comments  to 
Docket  h  umber  93-ANE-43."  The 


JMI 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  93-ANE-43, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Disciusion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  Federal  Aviation  Administration 
(FAA)  that  an  unsafe  condition  may 
exist  on  Rolls-Royce,  pic  (R-R)  Spey 
series  turbofan  engines.  The  CAA 
advises  that  they  have  received  a  report 
of  a  three-inch  crack  extending  radially 
outward  fit>m  the  bore  of  a  steel  stage 
7  high  pressure  compressor  disk 
installed  in  an  R-R  Spey  506-1 4D 
engine.  The  crack  had  originated  from  a 
corrosion  pit  that  apparently  had  been 
present  at  the  disk's  entry  into  ser\ice. 
Subsequent  investigation  revealed  that 
engine  failure  due  to  disk  burst  was 
imminent. 

The  CAA  has  determined  that  steel 
stage  1  and  stage  2  high  pressure  turbine 
(HPT)  and  bw  pressure  turbine  (LPT) 
disks  could  also  contain  corrosion 
pitting  that  could  have  been  present 
since  original  manufactine.  Rolls-Royce, 
pic  has  informed  the  FAA  that  all 
turbine  disks  installed  in  Spey  engine 
models  type  certificated  in  the  United 
States  are  made  of  steel.  This  condition, 
if  not  corrected,  could  result  in  an  HPT 
or  UT  steel  turbine  disk  burst  due  to 
cracking  attributed  to  corrosion,  which 
may  result  in  an  uncontained  engine 
failure. 

Testing  and  further  analysis  indicate 
that  to  ensiue  that  steel  stage  1  and  stage 
2  HPT  and  LPT  disks  do  not  operate 
under  prolonged  exposure  to  levels  of 
corrosion  greater  than  the  overhaul 
manual  limits,  at  least  one  inspection  is 
required  after  40%  of  the  disk  cyclic  life 
is  expended  in  order  for  the  disk  to 
continue  in  service  and  to  reliably  attain 
full  disk  cyclic  life.  Rolls-Royce,  pic  has 
issued  Service  Bulletin  No.  Sp72-1044, 
dated  September  1992,  that  specifies  a 
one-time  inspection  of  steel  stage  1  and 
stage  2  HPT  and  LPT  disks  for  cracks 
and  corrosion  pittrng.  The  CAA 
classified  this  service  bulletin  as 
mandatory  Sn  order  to  assure  the 
airworthiness  of  these  R-R  Spey  series 
turbofan  engines  in  the  United 
Kingdom. 

This  engine  model  is  manufectured  in 
the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 


States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  R-R  Spey  series 
turbofan  engines  of  the  same  type 
design  registered  in  the  United  States, 
the  proposed  AD  would  require  a  one- 
time inspection  of  steel  stage  1  and  stage 
2  HPT  and  LPT  disks  for  cracks  and 
corrosion  pitting  once  the  disks  have 
completed  at  least  40%  of  their 
published  Group  "A"  cyclic  life  limits 
as  specified  in  the  applicable  overhaul 
manual.  These  disks  must  be  inspected 
in  accordance  with  the  applicable 
overhaul  manual  during  the  engine's 
next  shop  visit  for  either  HPT  or  LPT 
overhaul  after  the  effective  date  of  this 
AD.  Accomplishment  of  this  inspection 
will  allow  stage  1  and  stage  2  HPT  and 
LPT  disks  to  complete  the  remainder  of 
their  current  published  cycUc  life  limits. 

The  FAA  estimates  that  173  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD 
and  that  the  average  labor  rate  is  $55  per 
work  hour.  The  FAA  estimates  that  it 
would  take  no  additional  work  hours 
per  engine  to  accomplish  the  proposed 
actions  to  the  HPT's  as  the  inspection  is 
performed  during  scheduled  overhauls. 
Approximately  80%  of  the  engines  will 
require  an  additional  25  work  hours  of 
extra  access,  inspection,  and  rebuild 
time  to  perform  the  required  LPT 
inspection.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$189,750. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  luider  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR 11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES.  ' 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

930.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls-Royce,  pic:  Docket  No.  93-ANE-43. 

Applicability:  Rolls-Royce,  pic  (R-R)  Spey 
50&-14  series,  511-14  series,  and  555-15 
series  turbofan  engines,  installed  on  but  not 
limifed  to  British  Aerospace  BAG  1-11  series 
and  Fokker  F28  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  high  pressure  turbine  (HPT) 
or  low  pressure  turbine  (LPT)  steel  turbine 
disk  burst  due  to  cracking  attributed  to 
corrosion,  which  may  result  in  an 
uncontained  engine  failure,  accomplish  the 
following: 

(a)  Perform  a  one-time  inspection  for 
cracks  and  corrosion  pitting  in  steel  stage  1 
and  stage  2  HPT  disks  that  on  the  effective 
date  of  this  airworthiness  directive  JAD)  have 
completed  40%  or  more  of  their  published 
Group  "A"  lives,  in  accordance  with  the 
procedures  and  schedule  described  in  R-R 
Service  Bulletin  (SB)  No.  Sp72-1044.  dated 
September  1992.  at  the  next  shop  visit  after 
the  effective  date  of  this  AD. 

(b)  Perfomi  a  one-time  inspection  for 
cracks  and  corrosion  pitting  in  steel  stage  1 
and  stage  2  HPT  disks  that  on  the  effective 
date  of  this  AD  have  completed  less  than 
40%  of  their  published  Group  "A"  lives,  in 
accordance  with  the  procedures  and 
schedule  described  in  R-R  SB  No.  Sp72- 
1044.  dated  September  1992.  at  the  flrst  shop 
visit  after  completing  40%  of  their  published 
Group  "A"  lives. 


(c)  Perform  a  one-time  insjjection  for 
cracks  and  corrosion  pitting  in  steel  stage  1 
and  stage  2  LPT  disks  that  on  the  effective 
date  of  this  AD  have  completed  40%  or  more 
of  their  published  Group  "A"  lives.  In 
accordance  with  the  procedures  and 
schedule  described  in  R-R  SB  No.  Sp72- 
1044,  dated  September  1992,  at  the  next  shop 
visit  after  the  effective  date  of  this  AD. 

(d)  Perform  a  one-time  inspection  for 
cracks  and  corrosion  pitting  in  steel  stage  1 
and  stage  2  LPT  disks  that  on  the  effective 
date  of  this  AD  have  completed  less  than 
40%  of  their  published  Group  "A"  lives,  in 
accordance  with  the  procedures  and 
schedule  described  in  R-R  SB  No.  Sp72- 
1044,  dated  September  1992,  at  the  first  shop 
visit  after  completing  40%  of  their  published 
Group  "A"  lives. 

(e)  Replace  with  a  serviceable  part,  disks 
that  do  not  meet  the  inspection  requirements 
described  in  section  72-50  of  the  applicable 
R-R  Spey  Engine  Overhaul  Manual,  prior  to 
return  to  service. 

(f)  Mark  disks  that  meet  the  inspection 
requirements  descrilwd  in  section  72-50  of 
the  applicable  R-R  Spey  Engine  Overhaul 
Manual  in  accordance  with  R-R  SB  No. 
Sp72-1044.  dated  September  1992.  prior  to 
return  to  service. 

(g)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal  where  engine 
maintenance  entails  removal  of  either  HPT  or 
LPT  disks  for  the  purposes  of  scheduled  disk 
inspections. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  firom  the  Engine 
Certification  Office. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  27, 1993. 

fay  J.  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-00586  Filed  01-10-94;  8:45  am] 
MUINO  OOOC  4t10-1»-^ 
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SUMMAftY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Rolls-Royce,  pic  (R-R)  Spey  series 
turbofan  engines.  This  document 
proposes  to  supersede  Telegraphic  AD 
T89-02-52,  which  superseded 
Telegraphic  AD  T88-22-51.  Telegraphic 
AD  T88-22-51  reduced  cyclic  life  limits 
for  seventh  stage  high  pressure 
compressor  (HPC)  disk  from  40,000  total 
part  cycles  in  service  (TPC)  to  35,000 
TPC  for  the  R-R  Spey  Model  506-14 
and  -14D  engines.  Telegraphic  AD  T8&- 
02-52  currently  requires  repetitive 
inspections  or  further  reduced  cyclic 
life  limits  for  seventh  stage  HPC  disks. 
This  proposal  would  increase  the  AD's 
effectivity  to  include  additional  R-R 
Spey  engine  models,  eliminate  the 
option  for  repetitive  inspections,  and 
further  reduce  the  cyclic  life  limits.  This 
proposal  is  prompted  by  further 
investigation  into  disk  bore  cracking 
that  was  caused  by  corrosion.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  seventh  stage 
HPC  disk  bin^t  due  to  cracking 
attributed  to  corrosion,  which  may 
result  in  an  uncontained  engine  failure. 
DATES:  Comments  must  be  received  by 
February  10, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-31, 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  the 
Service  Manager,  Spey  engines,  Rolls- 
Royce,  pic.  East  Kilbride,  Glasgow  G74 
4PY,  Scotland.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATKJH  CONTACT:  John 
Fisher,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7149,  fax 
(617) 238-7199. 

SUPPlfMENTARY  INFORMATION: 

ComiDents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
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number  and  be  submitted  in  triplicate  to 
the  address  speciHed  above.  All 
commun  cations  received  on  or  before 
the  closi]  ig  date  for  comments,  specified 
above,  w  11  be  considered  before  taking 
action  on|  the  proposed  rule.  The 
proposal^  contained  in  this  notice  may 
be  chang  )d  in  light  of  the  comments 
received. 

Commi  ints  are  specifically  invited  on 
the  overajl  regulatory,  economic, 
environniental,  and  energy  aspects  of 
the  prop<  sed  rule.  All  comments 
submittei  1  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Ru  es  Docket  for  examination  by 
interestei  I  persons.  A  report 
summari  ting  each  FAA-public  contact 
conceme  i  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commi  inters  wishing  the  FAA  to 
acknowl(  dge  receipt  of  their  comments 
submitte  1  in  response  to  this  notice 
must  sufa  mit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statemen ;  is  made:  "Comments  to 
Docket  N  umber  93-ANE-31."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availabi  ity  of  NPRMs 

Any  p<  rson  may  obtain  a  copy  of  this 
NPRM  b;  submitting  a  request  to  the 
FAA,  Ne  N  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-31, 12  New 
England  executive  Park,  Burlington,  MA 
01803-5;  :99. 

Discussi(  in: 

The  Ci  n\  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  of 
the  Unit)  d  Kingdom,  notified  the 
Federal  i  aviation  Administration  (FAA) 
that  an  upsafe  condition  may  exist  on 
Rolls-Royce,  pic  (R-R)  Spey  series 
turbofan  engines.  The  CAA  advises  that 
they  have  received  a  report  of  a  three- 
in(±  cra(  k  extending  radially  outward 
from  thelbore  on  a  seventh  stage  hi^ 
pressure  compressor  (HPC)  disk 
installedlin  a  R-R  Spey  Model  506-1 4D 
engine.  The  crack  originated  from  a 
corrosio^  pit  that  apparently  had  been 
present  at  the  disk's  entry  into  service. 
Investigation  indicated  that  failure  of 
the  engiike  due  to  disk  burst  was 
imminet  t.  That  condition,  if  not 
correcte<  ,  could  resuh  in  a  seventh 
stage  HPC  disk  burst  due  to  cracking 
attributed  to  corrosion,  which  may 
result  in  en  uncontained  engine  failure. 

This  etigine  model  is  manufactured  in 
the  United  Kingdom  and  is  type 
certificased  for  operation  in  the  United 
States  u4der  the  provisions  of  §  21.29  of 
the  Fede  'al  Aviation  Regulations  and 
the  appl  cable  bilateral  airworthiness 
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agreement.  Pursuant  to  this  bilateral 
airworthiness  agreentent,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  airworthiness  directive 
(AD)  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

On  October  20, 1988,  the  FAA  issued 
Telegraphic  AD  T88-22-51.  which 
reduced  cyclic  life  limits  for  seventh 
stage  HPC  disks  from  40,000  total  part 
cycles  in  service  (TPC)  to  35,000  TPC 
for  the  R-R  Spey  Model  506-14  and 
-14D  engines.  c5n  January  26, 1989,  the 
FAA  issued  Telegraphic  AD  T89-02-52, 
which  supersedes  Telegraphic  AD  T88- 
22-51,  and  currently  requires  repetitive 
inspections  or  further  reduced  cyclic 
life  limits  for  seventh  stage  HPC  disks. 

Since  the  issuance  of  these  two 
previous  AD's,  further  investigation  of 
the  cracked  disk  revealed  that  the  crack 
originated  from  a  corrosion  pit  that 
could  have  been  present  at  the  disk's 
entry  into  service.  A  testing  program 
investigated  the  effects  of  corrosion  on 
seventh  stage  HPC  disks,  and  as  a  result 
of  this  investigation,  disk  cyclic  life  has 
been  reevaluated,  assuming  the  possible 
presence  of  corrosion  at  entry  into 
service.  To  account  for  the  possible 
presence  of  corrosion,  this  proposed  AD 
would  further  reduce  the  cyclic  life 
limit,  and  would  require  removing  from 
service  seventh  stage  HPC  disks  that 
exceed  the  revised  cyclic  life  limits 
following  the  schedule  established  in 
this  AD. 

This  revised  hmit  reduces  the  cyclic 
life  limit  below  the  point  that 
intermediate,  repetitive  inspections  are 
practical;  therefore,  this  AD  does  not 
provide  for  repetitive  inspections.  In 
addition,  this  AD  would  increase  the 
effectivity  to  include  additional  R-R 
Spey  engine  models  not  affected  by  the 
previous  Telegraphic  AD's. 

Rolls-Royce  issued  Mandatory  Service 
Bulletin  No.  Sp72-1034,  Revision  1, 
dated  May  4, 1990,  that  describes  the 
revised  cyclic  life  limits  for  seventh 
stage  HPC  disks,  and  the  additional  R- 
R  Spey  engine  models  affected.  The 
CAA  classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
airworthiness  of  these  R-R  Spey  series 
turbofan  engines  in  the  United 
Kingdom. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  R-R  Spey  series    "> 
tiuhofan  engines  of  this  same  type 
design  installed  on  aircraft  registered  in 
the  United  States,  the  proposeid  AD 
would  supersede  Telegraphic  AD  T89- 
02-52  to  increase  the  AD's  effectivity  to 


include  additional  R-R  Spey  engine 
models,  eliminate  the  option  for 
repetitive  inspections  of  seventh  stage 
HPC  disks,  further  reduce  the  cyclic  life 
limits,  and  require  removing  from 
service  disks  that  exceed  the  revised 
cyclic  life  limits  following  the  schedule 
established  in  this  AD.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  173  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
and  that  it  would  not  take  any 
additional  work  hours  per  engine  to 
accomplish  the  proposed  actions. 
Replacement  parts,  prorated  for  the 
reduced  life,  would  cost  approximately 
$1,718  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $297,214. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  '.'significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafl 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  SnbiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13M(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.1 3    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Rolls-Royce,  pic:  Docket  No.  93-ANE-31 

Applicability:  Rolls-Royce,  pic  (R-R)  Spey 
506-14  series.  511-14  series,  and  555-15 
series  turbofan  engines  installed  on  but  not 
limited  to  British  Aerospace  BAG  1-11  and 
Fokker  F28  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  seventh  stage  high  pressure 
compressor  (HPC)  disk  burst  due  to  cracking 
attributed  to  corrosioD,  which  may  result  in 
an  uncontained  engine  £ailure,  accomplish 
the  following: 

(a)  For  seventh  stage  HPC  disks  that  on  the 
effective  date  of  this  airworthiness  directive 
(AD)  exceed  the  revised  cyclic  life  limits 
described  in  R-R  Service  Bulletin  (SB)  Sp72- 
1034.  Revision  1,  dated  May  4, 1990.  remove 
from  service  and  replace  with  a  serviceable 
part  within  60  days  after  the  effective  date  of 
this  AD. 

(b)  For  seventh  stage  HPC  disks  that  on  the 
effective  date  of  this  AD  do  not  exceed  the 
revised  cyclic  life  limits  described  in  R-R  SB 
Sp72-1034.  Revision  1,  dated  May  4. 1990. 
remove  from  service  and  replace  with  a 
serviceable  part:  either  prior  to  exceeding  the 
revised  cyclic  life  limits,  or  within  60  days 
after  the  effective  dale  of  this  AD.  whichever 
occurs  later. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety,  may  he 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  FAA  Principal 
Maintenance  Insptector.  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

Issued  in  BurHngton,  Massachusetts,  on 
December  29, 1993. 
Jay  |.  Pardee. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  94-00587  Piled  01-10-94;  8:45  am| 
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14  CFR  Part  39 
[DockM  Na  93-ANE-04] 

Ainwonhiness  Directives;  General 
Elactric  Company  CF6  Sertes  Turtwfan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  (GE)  CF<>-45/ 
-50  series  turbofan  engines.  This 
proposal  would  require  installation  of  a 
fan  stator  case  stiffening  ring  assembly, 
and  a  new  stage  one  fan  shroud.  This 
proposal  is  prompted  by  a  report  of  an 
uncontained  stage  one  fan  blade  failure, 
which  resulted  in  an  infiight  engine 
shutdown,  and  damage  to  the  aircraft. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  an 
uncontained  stage  one  fan  blade  failure, 
which  can  result  in  an  infiight  engine 
shutdown,  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
February  10, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attn:  Rules  Docket  No.  93- 
ANE-04,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspecied  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Aircraft  Engines.  CF6 
Distribution  Clerk,  room  132,  111 
Merchant  Street,  Cincinnati,  OH  45246. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  ' 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley.  Aerospace  Engineer. 
Engine  Certification  Office,  ANE-142, 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  FAA,  Ne%v 
England  Region,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299,  telephone  (617)  238-7138;  fax 
(617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
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they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  by  the 
AdministnJtor  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-ANnE:-04."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  93-ANE-04.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  a  report  of  an 
uncontained  stage  one  fan  blade  failure, 
attributed  to  excessive  fan  blade  tip 
clearance.  Engines  without  a  fan  stator 
case  stiffening  ring  assembly,  and  a  new 
stage  one  fan  shroud,  operate  with 
relatively  open  stage  one  fan  blade  tip 
clearances.  Increased  fan  rotor  vibration 
occurs  when  the  average  tip  clearance 
exceeds  the  maximum  allowable 
clearance  tolerances.  This  increased 
vibration  increases  stresses  in  the  fan 
blade  shank,  which  leads  to  cracking 
and  subsequent  blade  failure.  This 
condition,  if  not  corrected,  could  result 
in  an  uncontained  stage  one  fan  blade 
failure,  which  can  result  in  an  inflight 
engine  shutdown,  and  damage  to  the 
aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CF&-50 
Service  Bulletin  (SB)  No.  72-573, 
Revision  5,  dated  September  15,  1981. 
that  describes  procedures  for  the 
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instal  ation  of  the  stiffening  ring 
assem  )ly  and  new  stage  one  fan  shroud. 

Sintte  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist,  or 
develqp,  on  other  engines  of  this  same 
type  cfesign,  the  proposed  AD  would 
require  installation  of  a  fan  stator  case 
stiH^ening  ring  assembly  and  a  new  stage 
one  fall  shroud,  which  will  result  in 
reducfd  nmning  clearances,  and  lower 
fan  blade  stresses.  The  compliance  end 
date  of  August  31, 1995,  ensures  timely 
compBance  without  forced  engine 
removals  based  on  hardware 
availability.  The  actions  would  be 
required  to  be  accomplished,  in 
accordance  with  the  service  bulletin 
descri  >ed  previously. 

The  e  are  approximately  67  GE  CF6- 
45/-5(  series  turbofan  engines  of  the 
afTecte  d  design  in  the  worldwide  fleet. 
The  FAA  has  been  advised  by  the 
manufacturer  that  there  are  no  engines 
on  U.J .  registered  aircraft  that  would  be 
affectejd  by  this  AD.  However,  should  an 
affected  engine  be  imported  on  an 
aircraf  and  placed  on  the  U.S.  registry 
in  the  uture,  it  would  take         ' 
appro]  imately  48  work  hours  to 
accom  Dlish  the  proposed  actions,  and 
that  th  3  average  labor  rate  is  $55  per 
work  1  our.  Required  parts  would  cost 
approj  imately  $9,360  per  engine.  Based 
on  the  le  figures,  the  total  cost  impact  of 
the  proposed  AD  is  estimated  to  be 
$12,0010  per  engine" 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
betwe(  n  the  national  government  and 
the  St(  tes,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
variou  i  levels  of  government.  Therefore, 
in  acc<  rdance  with  Executive  Order 
12612,  it  is  determined  that  this 
propo!  al  would  not  have  sufficient 
federa  ism  implications  to  warrant  the 
prepar  ition  of  a  Federalism  Assessment. 

For  I  he  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  (  "significant  regulatory  action" 
under  executive  Order  12886;  (2)  is  not 
a  "sigr  ificant  rule"  under  the  DOT 
Regulalory  Policies  and  Procedures  (44 
FR  11(134,  February  26, 1979);  and  (3)  if 
promu  gated,  will  not  have  a  significant 
econoi  lie  impact,  positive  or  negative, 
on  a  si  bstantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulal  ary  evaluation  prepared  for  this 
action  s  contained  in  the  Rules  Docket. 
A  cop3  of  it  may  be  obtained  by 
contac  ing  the  Rules  Docket  at  the 
locatio  1  provided  under  the  caption 
ADDREI  SES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
.  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  93- 
ANE-04. 

Applicability.  General  Electric  Company 
(GE)  CF6-45/-50  series  turbofan  engines 
installed  on.  but  not  limited  to,  Airbus  A300 
series,  Boeing  747  series,  and  McDonnell 
Douglas  DC-10  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  stage  one  fan 
blade  failure,  which  can  result  in  inflight 
engine  shutdown,  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  For  engines  that  have  not  been  modified 
in  accordance  with  any  revision  level  of  GE 
CF&-50  Service  Bulletin  (SB)  No.  72-573, 
prior  to  the  effective  date  of  this  AD.  install 

a  fan  stator  case  stiffening  ring  assembly  and 
stage  one  fan  shroud,  in  accordance  with  GE 
CF6-50  SB  No.  72-573,  Revision  5,  dated 
September  15, 1981,  by  August  31, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  6x»m  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued,  in 
accordance  with  FAR  21.197  and  21.199,  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  21, 1993. 
Jay  J.  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  94-589  Filed  1-10-94;  8:45  am) 
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14  CFR  Part  39 
[Docket  No.  93-ANE-6«] 

Airworthiness  Directives;  Qeneral 
Electric  Company  CF6  Series  Turtwfan 
Engines 

agency:  Federal  Aviation 
Administration,  EXDT. 

ACTION:  Notice  of  proposed  ruiemakins 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  (GE)  CF6-45/ 
-50  series  turbofan  engines.  This 
proposal  would  require  repetitive 
inspections  of  the  left  compressor 
discharge  pressure  (CDP)  manifold  and 
lower  CDP  tube  for  craclcs,  and  if  found 
cracked,  rework  or  replacement  with 
serviceable  parts.  This  proposal  would 
also  require  rework  or  replacement  of 
the  left  CDP  manifold,  lower  CDP  tube, 
stage  14  tumbuckle,  and  other  related 
CDP  bleed  air  hardware,  and  inspection 
of  the  compressor  rear  frame  (CRF)  as  a 
terminating  action  to  the  inspection 
program.  This  proposal  is  prompted  by 
reports  of  cracks  in  the  left  CDP 
manifold,  lower  CDP  tube,  and  CRF 
bleed  port  struts,  that  have  resulted  in 
inflight  engine  shutdowns  and  rejected 
takeoHs.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
cracks  in  the  left  CDP  manifold,  lower 
CDP  tube,  and  CRP  bleed  p<»t  struts, 
which  could  result  in  an  inflight  engine 
shutdown,  refected  takeoff,  or  damage  to 
the  engine  nacelle. 

DATES:  Comments  must  be  received  by 
March  14, 1993. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-69, 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  room  132,  111 
Merchant  Street,  Cincinnati.  OH  45246. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  En^ne 
and  Propeller  Directorate,  12  New 


England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (617)  238-7138; 
fax  (617)  238-7199. 

SUPPtEMENTARY  INF0RMATK3N: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  spedSed 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-eddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-69."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-69. 12  New 
England  Executive  Park,  BurlingtMi.  MA 
01803-5299. 

Discussion 

This  proposed  airworthiness  directive 
(AD)  is  applicable  to  General  Electric 
Company  (GE)  CF6-45/-50  series 
turbofan  engines.  The  Federal  Aviation 
Administration  (FAA)  has  received  228 
reports  of  cracks  in  the  left  compressor 
discharge  pressiu^  (CDP)  manifold, 
lower  CDP  tube,  and  compressor  rear 
frame  (CRF)  bleed  port  struts.  Of  these 
228  reports.  24  have  resulted  in  inflight 
engine  shutdowns,  and  24  in  rejected 
takeoff's.  The  current  type  design 
hardware  has  been  fowid  to  crack, 
allowing  hot  air  to  leak  into  the  core 
cowl  area,  resulting  in  blse  fire 
warnings. 


The  cracks  in  the  current  type  design 
hardware  are  the  result  of  high  cycle 
fatigue  (HCF).  The  excessive  stress  is  the 
result  of  both  thermal  and  airframe 
installation  loading  factors.  New 
hardware  exists  which  decreases 
operating  stresses,  therefore  reducing 
the  chance  of  cracks  due  to  HCF.  This 
condition,  if  not  corrected,  may  result  in 
cracks  in  the  left  CDP  manifold,  lower 
CDP  tube,  and  CRF  bleed  port  struU, 
which  could  result  in  an  inflight  engine 
shutdown,  rejected  takeoff,  or  damage  to 
the  engine  nacelle. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CF6-50 
Service  Bulletin  (SB)  No.  75-065, 
Revision  1.  dated  March  26. 1993,  that 
describes  procedures  for  rework  or 
replacement  of  the  left  CDP  manifold, 
lowrer  CDP  tube,  and  other  related  CDP 
bleed  air  hardware,  and  inspection  of 
the  CRF  bleed  port  struts;  GE  CF6-50  SB 
No.  75-067,  dated  March  15, 1993,  that 
describes  procedures  for  rework  or 
replacement  of  the  stage  14  tumbuckle; 
and  GE  CF6-50  SB  No.  75-064, 
Revision  2,  dated  July  23, 1992,  that 
describes  procedures  for  repetitive 
inspections  of  the  left  CDP  manifold  and 
lower  CDP  tube  for  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  inspections  of  the  left 
CDP  manifold  and  lower  CDP  tube  for 
cracks,  and  if  found  cracked,  rework  or 
replacement  with  serviceable  parts.  This 
proposal  would  also  require  rework  or 
replacement  of  the  left  CDP  manifold, 
lower  CDP  tube,  stage  14  tumbuckle. 
and  other  related  CDP  bleed  air 
hardware,  and  inspection  of  the  CRF  as 
a  terminating  action  to  the  inspection 
program.  The  compliance  end-date  of 
October  31, 1996,  is  proposed  to  ensure 
timely  compliance.  Based  upon  engine 
shop  visit  rates,  a  compliance  end-date 
of  October  31, 1996,  will  ensure  timely 
compliance  while  minimizing  the 
number  of  forced  engine  removals.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

There  are  approximately  2202  GE 
CF6— 45/-50  series  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  223  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2  work 
hours  per  engine  to  accomplish  the 
proposed  inspections,  32  work  hours 
per  engine  to  accomplish  the  proposed 
terminating  action,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $27,500  per  engine. 
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Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $6,549,510. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 19Z9);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  93- 
ANE-69. 

Applicability:  General  Electric  Company 
(GE)  CF6-5/-50  series  turbofan  engines 
installed  on  but  not  limited  to  Airbus  A300 
series,  Boeing  747  series,  and  McDonnell 
Douglas  DC-10  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracks  in  the  left  compressor 
discharge  pressure  fCDP)  manifold,  lower 


CDP  tul  B,  and  the  compressor  rear  frame 
(CRF)  b  Bed  port  struts,  which  could  result  in 
an  inflij  ht  engine  shutdown,  rejected  takeoff, 
or  dama  je  to  the  engine  nacelle,  accomplish 
the  folic  wing: 

(a)  In!  pect  the  left  CDP  manifold.  Part 
Number  (P/N)  9057M84G02  and 
9057M8 IG03,  and  lower  CDP  tube,  P/N 
9068M4  IGOl.  in  accordance  with  GE  CF6-S0 
Service  Bulletin  (SB)  No.  75-064,  Revision  2, 
dated  July  23, 1992,  within  the  next  500 
hours  tijie  in  service  (TIS)  or  150  cycles  in 
service  |pS)  after  the  effective  date  of  this 
airworthiness  directive  (AD),  whichever 
occurs  later.  Thereafter,  inspect  at  intervals 
not  to  eiceed  500  hours  TIS  or  150  QS  since 
the  last  inspection,  whichever  occurs  later. 

(b)  Fo*  left  CDP  manifolds  and  lower  CDP 
tubes  foind  cracked,  accomplish  the 
following  prior  to  further  flight: 

(1)  Re  vork  or  replace  the  left  CDP 
manifold,  lower  CDP  tube,  and  other  related 
CDP  bleid  air  hardware,  and  fluorescent 
penetrailt  inspect  (FPI)  the  CRF  in 
accordai  ice  with  GE  CF6-50  SB  No.  75-065, 
Revisiot  1,  dated  March  26, 1993.  For  CRF's 
found  a  icked,  either  repair  in  accordance 
with  GE  CF6-50  Task  Number  Shop  Manual, 
GEK  5W  81,  Chapter  72-34-01,  or  replace 
with  a  »  rviceable  part. 

(2)  Re  vork  or  replace  the  stage  14 
tumbuc  ;le,  P/N  1555M42P01,  in  accordance 
with  GE  CF6-50  SB  No.  75-067,  dated  March 
15,1993 

(c)  Rei  iTork  or  replace  the  left  CDP 
manifold,  P/N  9057M84G02  and 
9057M84G03,  lower  CDP  tube,  P/N 
9068M4<)G01,  and  other  related  CDP  bleed 
air  hardi^are,  and  FPI  the  CRF  in  accordance 
with  GE  CP6-50  SB  No.  75-065.  Revision  1, 
dated  M  irch  26, 1993,  at  the  next  engine 
shop  vis  t,  or  by  October  31. 1996,  whichever 
occurs  e  irlier.  For  CRF's  found  cracked, 
either  re  )air  in  accordance  with  GE  CF6-50 
Task  Nu  nber  Shop  Manual,  GEK  50481, 
Chapter  ^2-34-01,  or  replace  with  a 
servicea  de  part. 

(d)  Re'  vork  or  replace  the  stage  14 
tumbuclle,  P/N  1555M42P01,  in  accordance 
with  GE  CF6-50  SB  No.  75-067.  dated  March 
15, 1993  at  the  next  engine  shop  visit,  or  by 
October  Jl,  1996.  whichever  occurs  earlier. 

(e)  Rei  ^ork  or  replacement  of  the  left  CDP 
manifolc ,  lower  CDP  tube,  and  stage  14 
tumbucl  le,  in  accordance  with  paragraph  (b), 
or  paragi  aphs  (c)  and  (d),  as  applicable,  of 
this  AD  I  institutes  terminating  action  to  the 
repetitiv  s  inspections  required  in  paragraph 
(a)ofthiiAD. 

(f)  For  the  purpose  of  this  AD,  an  engine 
shop  vis  t  is  defined  as  the  induction  of  an 
engine  iftto  a  shop  for  maintenance  involving 
the  separation  of  any  major  module. 

(g)  An|altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provideaan  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certific^ion  Office.  The  request  should  be 
forwardad  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  combents  and  then  send  it  to  the 
Manager»  Engine  Certification  Office. 

Note:  fcforraation  concerning  the  existence 
of  approved  alternative  methods  of 
compliai  ice  with  this  airworthiness  directive, 
if  any.  ra  ly  be  obtained  from  the  Engine 
Certifica  ion  Office. 
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(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  27, 1993. 
Jay  J.  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-588  Filed  1-10-94;  8:45  am] 
BItiJNC  CODE  4«l».l3-p 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1, 30, 33,  and  190 

Risk  Disclosure  by  Futures 
Commission  Merchants,  Introducing 
Brokers,  Commodity  Pool  Operators 
and  Commodity  Trading  Advisors  to 
Customers;  Bankruptcy  Disclosurv 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  requesting  public  comment  on 
the  text  of  a  draft  two  page  generic  risk 
disclosure  statement  currently  being 
discussed  among  various  international 
futures  regulators  that  potentially  could 
be  used  to  meet  the  risk  disclosiu« 
requirements  for  both  domestic  and 
foreign  commodity  futures  and 
commodity  option  products  subject  to 
regulation  by  the  CFTC.  As 
contemplated  by  Commission  rule 
1.55(c),  the  text  of  the  generic  risk 
disclosure  statement  is  being  published, 
in  part,  to  further  these  discussions 
relative  to  the  development  of  one 
document  to  satisfy  the  risk  disclosure 
requirements  of  the  CFTC  and  such 
foreign  jurisdictions  as  may  choose  to 
adopt  its  language  for  use  in  their 
jurisdictions.  Based  on  the  comments 
received,  the  CFTC  may  be  better  able 
to  provide  input  to  these  discussions 
and  to  consider  rule  amendments  to 
permit  the  substitution  of  this  statement 
under  rule  1.55(c)  and  certain  other 
rules  for  firms  doing  cross-border 
business. 

DATES:  Comments  must  be  submitted  on 
or  before  February  10, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Secretariat.  Commodity  Futures 
Trading  Commission,  2033  K  Street. 
NW..  Washington.  DC  20581.  Reference 
should  be  made  to  "Generic  Risk 
Disclosure— Advance  Notice." 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang,  Esq.,  or  Robert  H.  Rosenfeld. 


Esq.,  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington,  DC  20581;  telephone  (202) 
254-8955. 
.SUPPLEMENTARY  INFORMATION: 

Background 

On  March  30, 1993,  the  Commission, 
among  other  things,  adopted  final  rule 
amendments  to  Commission  rule  1.55(b) 
which  simplified  the  risk  disclosure 
process  by  consolidating  the  risk 
disclosure  statements  applicable  to 
domestic  futures  transactions  and 
foreign  futures  and  foreign  commodity 
options  transactions  in  rules  1.55  and 
30.6,  respectively.!  The  use  of  such  a 
statement  was  intended  to  greatly 
simplify  the  risk  disclosure  process  for 
U.S.  firms  conducting  cross-border 
business. 

In  response  to  Commission 
suggestions  in  the  notice  of  proposed 
rulemaking  concerning  rule  1.55  that  it 
also  was  considering  the  development 
of  a  "plain  language"  options  disclosure 
statement.^  some  commenters  supported 
that  course  of  action  and  further 
suggested  that  the  Commission  not  only 
shorten  the  rule  33.7  disclosure 
statement  applicable  to  exchange-traded 
commodity  option  transactions  but  also 
consolidate  it  with  the  new  combined 
domestic  futures  and  foreign  futures  and 
foreign  commodity  options  statement.  In 
response,  the  Commission  noted  that 
certain  international  regulators  were 
endeavoring  to  develop  a  single  risk 
disclosure  statement  that  could  be  used 
in  multiple  jurisdictions  to  satisfy  the 
risk  disclosure  requirements  applicable 
to  domestic  and  cross-border 
transactions  in  futures  and  options.  The 
Commission  stated  that  if  a  imiversal 
statement  were  to  be  developed,  it 
would  consider  permitting  the  use  of 
such  a  statement  in  lieu  of  the  new 
consolidated  rule  1.55  risk  disclosiire 
statement  as  well  as  the  options  risk 
disclosure  statement  required  by  current 


>  58  FR  17496  (April  5, 1993).  These  amendments 
also: 

—eliminated  the  requirement  that  the  rule  190.10 
diadosuie  regarding  treatment  of  non<a8h  margin 
tw  acknowledged  by  the  customer: 

— clariTied  that  the  rule  1.55  risk  disclosure 
statement  may  be  included  in  a  booklet  of  account 
opening  documents,  provided  it  appears  on  the 
cover  page  or  following  the  cover  page  of  such 
booklet; 

— provided  that  the  Commission  may  approve  a 
risk  disclosure  statement  that  has  been  approved  by 
•  foreign  jurisdiction  or  foreign  SRO  for  use  in  lieu 
of  the  Commission-required  statement; 

— permitted  the  use  of  a  single  acknowledgement 
for  rule  1.55  and  33.7  statements  and  other 
elections,  subject  to  specified  conditions;  and 

— simplified  the  discloeuie  requirements 
regarding  the  bulk  transfer  of  accounts. 

3  See  57  FR  46101, 46108  (October  7. 1992). 


rule  33.7.3  Under  amended  rule  1.55(c). 
the  Commission  may  permit  the 
substituted  use  of  a  risk  disclosure 
statement  approved  by  a  foreign 
regulatory  or  self-regulatory 
organization  if  the  Commission 
determines  that  such  statement 
reasonably  is  calculated  to  provide  the 
disclosure  required  by  Commission  rule 
1.55(b).« 

For  some  time,  a  working  group  s  of 
international  regulators  worked  towards 
developing  a  single  risk  disclosure 
statement  which  could  satisfy  the  risk 
disclosiu^  requirements  applicable,  in 
the  multiple  participating  jurisdictions, 
to  domestic  and  cross-border 
transactions  in  futures  and  options 
("generic  disclosure  statement").6 
Following  extensive  discussions,  the 
draft  generic  disclosure  statement  set 
forth  herein  was  developed  and  the 
draft  text  was  passed  to  those  regulatory 
authorities  (including  the  CFTC)  who 
were  interested  in  taking  the  work 
forward.  The  text  remains  subject  to 
final  discussion  and  approval  by  the 
regulatory  authorities  of  the 
partacipating  jurisdictions. 

It  is  mtended  that  the  generic 
disclosure  statement  would  specify,  in 
an  addendum  on  a  third.  p>age,  the 
participating  jurisdictions  and  the 
specific  products  for  which  it  could  be 
used.  The  addendum  would  be  updated 
periodically  as  new  jurisdictions 
adopted  the  text.  In  the  United  States, 
it  is  contemplated  that  such  risk 
disclosure  statement,  if  ultimately 
proposed  and  adopted  after  further 
public  comment,  would  satisfy  only 
those  risk  disclosiue  obligations  set 
forth  in  Commission  rules  1.55  (which 
incorporates  the  risk-disclosure 
contained  in  Commission  rule  30.6), 7 
the  special  disclosures  related  to 
futures-style  margining  of  options 


'  58  FR  at  17497  and  17502  (April  5. 1993). 

«58  FR  at  17503-17504  (April  5.  1993). 

'  The  working  group  was  composed  of 
representatives  from  Canada  (Ontario  Securities 
Commission).  France  (the  French  Conseil  du 
Marche  a  Terme).  Switzerland  (the  Swiss  Ministry 
of  Finance),  the  United  Kingdom  (the  U.K. 
Securities  and  Investments  Board,  which  chaired 
the  working  group),  and  the  United  States  (the 
CFTC). 

•See  58  FR  at  17496. 17497  and  17502  (April  5. 
1993). 

'The  Commission  notes  in  this  regard  that 
pending  resolution  of  the  Commission's 
determination  on  this  draft  generic  risk  disclosure 
statement,  fimu  operating  pursuant  to  Commission 
rule  30.10  relief  should  continue  to  comply  with 
the  risk  disclosure  requirements  set  forth  in  the 
relevant  Commission  orders  and  that  for  these 
purpose*  may  continue  to  use  the  text  of  rule  30.6 
as  published  prior  to  the  1993  revisions  to 
Commission  rule*  1.55  and  30.6  (which 
incorporated  the  rule  30.6  disclosures  for  foreign 
future*  Into  the  rule  1.55  disclosures  for  domestic 
futures)  (*••  58  FR  17496  (April  5,  1993)). 


permitted  on  certain  foreign  exchanges,' 
and  the  special  bankruptcy  disclosures 
of  Commission  rule  190.10(c)  related  to 
the  acceptance  of  non-cash  margin. 

Approach  Taken  By  Working  Group 

The  approach  taken  by  the 
international  working  group  with 
respect  to  risk  disclosure  has  been  to 
develop  a  draft  generic  statement  which 
focuses  on  the  major  risks  of  trading  and 
contains  the  basic  generic  disclosures 
required  by  most  jurisdictions. 

Thus,  the  approach  of  the  working 
group  was  to  eliminate  much  of  the 
definitional  and  educational  material 
which  currently  is  required  to  be 
disclosed  by  Commission  rule  33.7  and 
to  treat  options  disclosure  in  a  manner 
equivalent  to  disclosure  for  futures.  As 
such,  the  statement  is  intended  to  focus 
customer  attention  on  the  risks  of 
trading,  as  currently  is  the  practice  with 
futures  risk  disclosure.  Further,  the 
statement  would  highlight  the 
importance  of  obtaining  sufficient 
information  as  to  the  specifics  of  trading 
without  attempting  to  address  the 
differences  from  market  to  market. 

The  elimination  of  a  Commission 
mandated  description  of  options  trading 
and  other  educational  material  from  the 
mandated  risk  disclosure  statement  does 
not  mean,  however,  that  firms  do  not 
have  the  obligation  to  provide  all 
material  disclosures  in  compliance  with 
Commission  and  National  Futures 
Association  (NFA)  rules." 

Additional  Topics 

As  the  working  group's  objective  was 
not  only  to  create  a  risk  disclosure 
statement  that  categorized  existing 
disclosure  requirements  in  most 
jurisdictions  but  also  to  incorporate  new 
matters  deemed  relevant  in  an  evolving 
marketplace,  the  generic  statement  also 
contains  the  following  additional  topics. 


•  See.  e.g..  CFTC  Advisory  No.  90-1  11987-1990 
Transfer  Binder)  Comm.  Fut.  L  Rep.  (CCH)  1 24.597 
(disclosure  statement  relating  to  the  deferred 
payment  of  option  premiums  for  options, 
superseding  separate  disclosure  addenda  required 
by  orders  concerning  the  London  International 
Financial  Futures  Exchange  (54  FR  37636 
(September  12.  1989)}.  the  International  Petroleum 
Exchange  (54  FR  50356  (December  6. 1969)).  and 
the  London  Futures  and  Options  Exchange 
(renamed  as  the  London  Commodity  Exchange)  (54 
FR  50348  (December  6.  1989)):  and  55  FR  14238 
(April  17. 1990)  (Sydney  Future*  Exchange). 

•See.  e.g..  Comin||sion  rule  1.55(d).  which 
provides  that:  This  section  (requinng  distribution  of 
a  risk  disclosure  statement]  does  not  relieve  a 
futures  commission  merchant  or  introducing  broker 
from  any  other  disclosure  obligation  it  may  have 
under  applicable  law. 

See  also,  NFA  Compliance  Rule  2-30  (customer 
information  and  risk  disclosure). 
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1.  Supporting  Systems 

The  current  draft  generic  disclosure 
statement  would  briefly  disclose  the  bet 
that  most  open-outcry  and  electronic 
trading  facilities  are  supported  by 
computer-based  component  systems, 
which  are  vulnerable  to  temporary 
disruption  or  failure. 

2.  Electronic  Trading 

Differences  in  electronic  trading 
systems  are  such  that  a  common 
disclosure  appropriate  to  the  specifics  of 
each  such  system  may  not  be  feasible 
and,  in  the  case  of  domestic  contract 
market  electronic  systems,  the  draft 
generic  disclosure  statement  would  not 
substitute  for  disclosure  requirements 
that  currently  are  required  by  individual 
contract  markets  for  such  systems. 
However,  as  the  purpose  of  the  draft 
generic  disclosure  statement  is  to 
articulate  general  risks  common  to 
futures  and  options  trading,  it  is 
possible  in  the  case  of  electronic 
systems  to  identify  the  risks  common  to 
any  such  system,  such  as  the  possibility 
of  system  failure  and  that  the  liability  of 
the  system  provider  may  be  limited.  No 
attempt  has  been  made  to  describe  in 
detail  the  specifics  of  any  one  system. 
On  the  contrary,  the  proposed 
disclosure  text  encourages  the  customer 
to  ask  the  firm  with  which  it  is  dealing 
•for  details  in  this  respect. 

3.  Off-Exchange  Trading 

The  draft  generic  disclosure  statement 
also  contains  a  reference  to  the  risks  of 
off-exchange  trading.  The  international 
working  group  drafting  the  consolidated 
disclosure  statement  concluded  that 
such  a  provision,  if  worded 
appropriately,  would  not  mislead  or 
confuse  customers  in  those  jurisdictions 
which,  for  example,  do  not  permit  retail 
customers  to  participate  in  off-exchange 
markets. 

Bequest  For  Comment 

The  Commission  is  inviting  public 
comment  and  suggestions  generally  on 
the  draft  text  of  the  generic  risk 
disclosure  statement  so  that  any 
material  public  concerns  can  be 
considered  by  the  Commission.  The 
Commission  also  requests  public 
comment  ort  whether  the  use  of  a 
generic  disclosure  statement  to 
substitute  for  current  disclosures 
contained  in  rules  1.55,  33.7, 190.10  and 
Commission  orders  and  Advisories 
regarding  disclosures  related  to  futures- 
style  margining  of  option  premiums 
allowed  by  certain  foreign  exchanges 
would  be  most  useful  if  made 
mandatory  for  certain  categories  of 
registrants,  and  if  so,  which  categories 
should  be  included,  and  whether  use 


should  t>e  limited  to  firms  doing  cross- 
border  business  or  more  broadly 
availabfc. 

Text  of  Draft  Generic  Risk  Disclosure 
Statement 

Risk  Dis  closure  Statement  for  Futures 
and  Op  ii 


This 


ions 


rief  statement  does  not  disclose 


all  of  th ;  risks  and  other  significant 
aspects  3f  trading  in  futures  and 
options  In  light  of  the  risks,  you  should 
undertai^e  such  transactions  only  if  you 
understand  the  nature  of  the  contracts 
(and  coi  itractual  relationships)  into 
which  y  ou  are  entering  and  the  extent 
of  your  jxposure  to  risk.  Trading  in 
futures*  ind  options  is  not  suitable  for 
many  m  embers  of  the  public.  You 
should  ( arefully  consider  whether 
trading  s  appropriate  for  you  in  light  of 
your  experience,  objectives,  financial 
resouro  s  and  other  relevant 
circums  lances. 

Futures 

1.  Effec  of  "Leverage"  or  "Gearing" 

Trans  tctions  in  futures  carry  a  high 
degree  <  f  risk.  The  amount  of  initial 
margin  s  small  relative  to  the  value  of 
the  futuj^s  contract  so  that  transactions 
are  "leveraged"  or  "geared."  A 
relatively  small  market  movement  will 
have  a  proportionately  larger  impact  on 
the  funds  you  have  deposited  or  will 
have  to  Deposit:  this  may  work  against 
you  as  well  as  for  you.  You  may  sustain 
a  total  liss  of  initial  margin  funds  and 
any  additional  funds  deposited  with  the 
firm  to  Biaintain  your  position.  If  the 
market  inoves  against  your  position  or 
margin  evels  are  increased,  you  may  be 
called  u  }on  to  pay  substantial 
additioi  al  funds  on  short  notice  to 
maintaii  your  position.  If  you  fail  to 
comply  with  a  request  for  additional 
funds  w  ithin  the  time  prescribed,  your 
may  be  liquidated  at  a  loss  and 
be  liable  for  any  resulting 


positior 
you  wil 
deficit 


2.  Risk-i  educing  Orders  or  Strategies 

The  p  acing  of  certain  orders  (e.g. 
"stop-k  ss"  orders,  where  permitted 
under  I<  cal  law,  or  "stop-limit"  orders) 
which  a  re  intended  to  limit  losses  to 
certain  1  mounts  may  not  be  effective 
because  market  conditions  may  make  it 
impossible  to  execute  such  orders. 
Strategics  using  combinations  of 
position^,  such  as  "spread"  and 
"straddle"  positions  may  be  as  risky  as 
taking  sjmple  "long"  or  "short" 
positions. 


Options 

3.  Variable  Degree  of  Risk 

Transactions  in  options  carry  a  high 
degree  of  risk.  Purchasers  and  sellers  of 
options  should  familiarize  themselves 
with  the  type  of  option  (i.e.  put  or  call) 
which  they  contemplate  trading  and  the 
associated  risks.  You  should  calculate 
the  extent  to  which  the  value  of  the 
options  must  increase  for  your  position 
to  become  profitable,  taking  into 
account  the  premium  and  all  transaction 
costs. 

The  purchaser  of  options  may  offset 
or  exercise  the  options  or  allow  the 
options  to  expire.  The  exercise  of  an 
option  results  either  in  a  cash  settlement 
or  in  the  purchaser  acquiring  or 
delivering  the  underlying  interest.  If  the 
option  is  on  a  future,  the  purchaser  will 
acquire  a  futures  position  with 
associated  liabilities  for  margin  (see  the 
section  on  Futures  above).  If  the 
purchased  options  expire  worthless,  you 
will  suffer  a  total  loss  of  your 
investment  which  will  consist  of  the 
option  premium  plus  transaction  costs. 
If  you  are  contemplating  purchasing 
deep-out-of-lhe-money  options,  you 
should  be  aware  that  the  chance  of  such 
options  becoming  profitable  ordinarily 
is  remote. 

Selling  ("writing"  or  "granting")  an 
option  generally  entails  considerably 
greater  risk  than  purchasing  options. 
Although  the  premium  received  by  the 
seller  is  fixed,  the  seller  may  sustain  a 
loss  well  in  excess  of  that  amount.  The 
seller  will  be  liable  for  additional 
margin  to  maintain  the  position  if  the 
market  moves  unfavorably.  The  seller 
will  also  be  exposed  to  the  risk  of  the 
purchaser  exercising  the  option  and  the 
seller  will  be  obligated  to  either  settle 
the  option  in  cash  or  to  acquire  or 
deliver  the  underlying  interest.  If  the 
option  is  on  a  future,  the  seller  will 
acquire  a  position  in  a  future  with 
associated  liabilities  for  margin  (see  the 
section  on  Futures  above).  If  the  option 
is  "covered"  by  the  seller  holding  a 
corresponding  position  in  the 
underlying  interest  or  a  future  or 
another  option,  the  risk  may  be  reduced. 
If  the  option  is  not  covered,  the  risk  of 
loss  can  be  unlimited. 

Certain  exchanges  in  some 
jurisdictions  permit  deferred  payment  of 
the  option  premium,  exposing  the 
piuchaser  to  liability  for  margin 
payments  not  exceeding  the  amount  of 
the  premiimi.  The  piuchaser  is  still 
subject  to  the  risk  of  losing  the  premium 
and  transaction  costs.  When  the  option 
is  exercised  or  expires,  the  purchaser  is 
responsible  for  any  unpaid  premium 
outstanding  at  that  time. 
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Additional  Risks  Ck)mmon  to  Futures 
and  Options 

4.  Terms  and  Conditions  of  Contracts 

You  should  ask  the  firm  with  which 
you  deal  about  the  terms  and  conditions 
of  the  specific  futures  or  options  which 
you  are  trading  and  associated 
obligations  (e.g.  the  circumstances 
imder  which  you  may  become  obligated 
to  make  or  take  delivery  of  the 
underlying  interest  of  a  futures  contract 
and.  in  respect  of  options,  expiration 
dates  and  restrictions  on  the  time  for 
exercise).  Under  certain  circumstances 
the  specifications  of  outstanding 
contracts  (including  the  exercise  price 
of  an  option)  may  be  modified  by  the 
exchange  or  clearing  house  to  reflect 
changes  in  the  imderlying  interest. 

5.  Suspension  or  Restriction  of  Trading 
and  Pricing  Relationships 

Market  conditions  (e.g.  illiquidity) 
and/or  the  operation  of  the  rules  of 
certain  markets  (e.g.  the  susp>ension  of 
trading  in  any  contract  or  contract 
month  because  of  price  limits  or  "circuit 
breakers")  may  increase  the  risk  of  loss 
by  making  it  difficult  or  impossible  to 
effect  transactions  or  liquidate/offset 
positions.  If  you  have  sold  options,  this 
may  increase  the  risk  of  loss. 

Further,  normal  pricing  relationships 
between  the  underlying  interest  and  the 
futiue.  and  the  underlying  interest  and 
the  option  may  not  exist.  This  can  occur 
when,  for  example,  the  futures  contract 
underlying  the  option  is  subject  to  price 
limits  while  the  option  is  not.  The 
absence  of  an  underlying  reference  price 
may  make  it  difficult  to  judge  "fair" 
value. 

6.  Deposited  Cash  and  Property 

You  should  familiarize  yourself  with 
the  protections  accorded  money  or  other 
property  you  deposit  for  domestic  and 
foreign  transactions,  particularly  in  the 
event  of  a  firm  insolvency  or 
bankruptcy.  The  extent  to  which  you 
may  recover  your  money  or  property 
may  be  governed  by  specific  legislation 
or  local  rules.  In  some  jurisdictions, 
property  which  had  been  specifically 
identifiable  as  your  own  will  be  pro- 
rated in  the  same  manner  as  cash  for 
purposes  of  distribution  in  the  event  of 
a  shortfall. 

7.  Commission  and  Other  Charges 

Before  you  begin  to  trade,  you  should 
obtain  a  clear  explanation  of  all 
commission,  fees  and  other  charges  for 
which  you  will  be  liable.  These  charges 
will  afl^ect  your  net  profit  (if  any)  or 
increase  your  loss. 


8.  Transactions  in  Other  Jurisdictions 

Transactions  on  markets  in  other 
jurisdictions,  including  markets 
formally  linked  to  a  domestic  market, 
may  expose  you  to  additional  risk.  Such 
markets  may  be  subject  to  regulation 
which  may  offer  different  or  diminished 
investor  protection.  Before  you  trade 
you  should  enquire  about  any  rules 
relevant  to  your  particular  transactions. 
Your  local  regulatory  authority  will  be 
unable  to  compel  the  enforcement  of  the 
rules  of  regulatory  authorities  or 
markets  in  other  jurisdictions  where 
your  transactions  have  been  efliected. 
You  should  ask  the  firm  with  which  you 
deal  for  details  about  the  types  of 
redress  available  in  both  your  home 
jurisdiction  and  other  relevant 
jurisdictions  before  you  start  to  trade. 

9.  Currency  Risks 

The  profit  or  loss  in  transactions  in 
foreign  currency-denominated  contracts 
(whether  they  are  traded  in  your  own  or 
another  jurisdiaion)  will  be  affected  by 
fluctuations  in  currency  rates  where 
there  is  a  need  to  convert  from  the 
currency  denomination  of  the  contract 
to  another  currency. 

10.  Trading  Facili|ies 

Most  open-outcry  and  electronic 
trading  facilities  are  supported  by 
computer-based  component  systems  for 
the  order-routing,  execution,  matching, 
registration  or  clearing  of  trades.  As 
with  all  facilities  and  systems,  they  are 
vulnerable  to  temporary  disruption  or 
failure. 

11.  Electronic  Trading 

Trading  on  an  electronic  trading 
system  may  differ  not  only  from  trading 
in  an  open-outcry  market  but  also  from 
trading  on  other  electronic  trading 
systems.  If  you  undertake  transactions 
on  an  electronic  trading  system,  you 
will  be  exposed  to  risks  associated  with 
the  system  including  the  failure  of 
hardware  and  software.  The  result  of 
any  system  failure  may  be  that  your 
order  is  either  not  executed  according  to 
your  instructions  or  is  not  executed  at 
all.  Your  ability  to  recover  certain  losses 
which  are  particularly  attributable  to 
trading  on  a  market  using  an  electronic 
trading  system  may  be  limited  to  less 
than  the  amount  of  your  total  loss. 
Limits  on  liability  may  be  imposed  by 
the  system  provider,  the  market,  the 
clearing  house  and/or  member  firms. 
Such  limits  mey  vary:  You  should  ask 
the  firm  with  which  you  deal  for  details 
in  this  respect. 

12.  Off-exchange  Transactions 

In  some  jurisdictions,  and  only  then 
in  restricted  circumstances,  firms  are 


permitted  to  effect  off-exchange 
transactions.  The  firm  with  which  you 
deal  may  be  acting  as  your  counterparty 
to  the  transaction.  It  may  be  difficult  or 
impossible  to  liquidate  an  existing 
position,  to  assess  the  value,  to 
determine  a  fair  price  or  to  assess  the 
exposure  to  risk.  For  these  reasons, 
these  transactions  may  involve 
increased  risks. 

Off-exchange  transactions  may  be  less 
regulated  or  subject  to  a  separate 
regulatory  regime.  Before  you  undertake 
such  transactions,  you  should 
familiarize  yourself  with  applicable 
rules. 

This  disclosure  document  meets  the 
risk  disclosure  requirements  in  the 
jurisdictions  identified  below  ONLY  for 
those  instruments  which  are  specified: 
Jurisdiction  "A": 

futures 

options  on  futures 
Jurisdiction  "B": 

futures 

options  on  futures 

options  on  commodities 
Jurisdiction  "C": 

futures 

options  on  futures 

options  on  equities 
etc. 

Issued  in  Washington,  DC.  on  January  5, 
1994  by  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  94-608  Filed  1-10-94;  8:45  am] 

BILUNO  coot  U51-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  201.  202. 229,  and  240 
[Release  No.  34-33429;  File  No.  S7-4&-92] 
RIN  3235-AF91 

Rules  of  Practice — Extension  of 
Comment  Period 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  extending  fi-om  January 
6, 1994  to  February  4, 1994  the 
comment  period  for  Securities  Exchange 
Act  Release  No.  34-33163  (58  FR  61732 
[Nov.  22. 1993]),  which  proposed 
comprehensive  revisions  to  the 
Commission's  Rules  of  Practice 
governing  Commission  administrative 
proceedings  including,  among  others, 
evidentiary  hearings  before 
administrative  law  judges,  appeals  of 
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self-regulatory  organization  disciplinary 
actions  and  administrative  law  judge 
initial  decisions  and  certain  rulemaking 
proceedings.  Since  publication  of  the 
rules,  the  Commission  has  received 
from  interested  persons  a  number  of 
requests  for  extension  of  the  comment 
period. 

DATES:  Comments  must  be  submitted  on 
or  before  February  4, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  File  No.  S7-40-92, 
Attention:  Jonathan  G.  Katz,  Secretary; 
U.S.  Securities  and  Exchange 
Commission;  450  Fifth  Street.  NW.;  Stop 
6-9;  Washington.  DC  20549.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room 
450  Fifth  Street.  NW..  Washington.  DC 
20549. 

FOn  FURTHER  INFORMATION  CONTACT: 
Andrew  Z.  Glickman  or  Daniel  O. 
Hirsch,  Office  of  the  General  Counsel  at 
(202)  272-2428;  U.S.  Securities  and 
Exchange  Commission;  450  Fifth  Street, 
NW.;  Stop  6-6;  Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  November  5, 1993.  the 
Commission  authorized  publication  in 
the  Federal  Register  of  a  proposal  to 
make  major  amendments  to  the 
Commission's  Rules  of  Practice. 
Published  on  November  22. 1993  (58  FR 
61732),  this  proposal  stems  from  the 
work  of  the  Commission's  Task  Force  on 
Administrative  Proceedings,  chaired  by 
Commissioner  Mary  Schapiro.  In 
additibn  to  updating  the  Commission's 
existing  rules  and  make  them  more 
consistent  with  actual  practices,  the 
profHJsed  revisions  would  establish 
procedures  to  implement  the  authority 
granted  to  the  Commission  by  the 
Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act.  The 
Commission  requested  that  comments 
the  received  by  January  6. 1994. 

Since  the  publication  of  the  Rules,  the 
Commission  has  received  from 
interested  persons  a  number  of  requests 
for  an  extension  of  the  comment  period. 
On  December  27. 1993.  an  Ad  Hoc 
Committee  of  the  American  Bar 
Association  that  is  preparing  comments 
in  response  to  the  Commission's 
prop<»al  sent  a  letter  requesting  that  the 
comment  period  be  extended  from 
January  6. 1994  to  February  1. 1994.  The 
stated  reason  for  this  request  is  the  ABA 
requires  more  time  because  of  the 
breadth  of  the  Commission's  proposal 
and  its  accompanying  commentary. 
Three  other  parties  have  contacted  the 
Commission's  Office  of  the  General 


Counsel  to  request  tm  extension  of  the 
commei  t  period. 

n.  Disci  ssion 

In  ligl  t  of  the  length  and  complexity 
of  the  re  ease  and  the  benefits  to  the 
Commis  sion  of  receiving  carefully 
considei  ed  comments,  the  Commission 
believes  a  reasonable  extension  of  the 
commei  t  period  is  appropriate. 
Therefoie,  in  order  to  assist  interested 
participants  in  their  consideration  and 
preparal  ion  of  carefully  reasoned 
commer  ts.  the  Commission  is  extending 
the  com  nent  period  for  all  persons  to 
Februar '  4. 1994. 

ni.  Con(  ilusion 

The  c(  imment  period  for  responding 
to  Seciu  ties  Exchange  Act  Release  No. 
34-33ie  3  is  extended  to  February  4, 
1994. 

Dated:  anuary  5, 1994. 

By  the  Commission. 
Margarel  H.  McFariand. 
Deputy  Secretary. 
(PR  Doc.  B4-621  Filed  1-10-94;  8:45  ami 
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Notice  of  proposed  rulemaking. 


SUMMAR  r:  The  Bureau  of  Alcohol. 
Tobaccc  and  Firearms  (ATF)  is 
conside;  ing  the  establishment  of  a 
viticulti  ral  area  located  in  Siskiyou 
County.  California,  to  be  known  as 
"Seiad '  'alley."  This  proposal  is  the 
result  ol  a  petition  filed  by  Brian  J. 
Helsapl*  of  Seiad  Valley  Vineyards. 
ATF  believes  that  the  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  allows  wineries  to 
designate  the  specific  areas  where  the 
grapes  ilsed  to  make  the  wine  were 
grown  apd  enables  consumers  to  better 
identify  the  wines  they  purchase. 
DATES:  Written  comments  must  be 
receiver  by  March  14. 1994. 
ADDAESJ  eS:  Send  written  comments  to: 
Chief,  V  ine  and  Beer  Branch,  Bureau  of 


Alcohol.  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221.  Attn:  Notice  No.  787.  Copies  of 
written  comments  received  in  response 
to  this  notice  of  proposed  rulemaking 
will  be  available  for  public  inspection 
during  normal  business  hours  at:  ATF 
Reference  Library,  Office  of  Public 
Affairs  and  Disclosure,  room  6300. 650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D.  Ruhf,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue. 
NW..  Washington.  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  MFORMATtON: 
Background 

On  August  23. 1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672.  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticultural  areas. 
Section  4.25a(e)(l),  title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 
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(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from 
Brian  J.  Helsaple  of  Seiad  Valley 
Vineyards  proposing  to  establish  a 
viticultural  area  in  Siskiyou  Coimty, 
California,  to  be  known  as  "Seiad 
Valley."  The  proposed  viticultural  area 
is  located  in  northwestern  California, 
about  15  miles  south  of  the  Oregon 
border.  It  contains  approximately  2160 
acres,  of  which  approximately  2.5  acres 
are  planted  to  vineyards.  Seiad  Valley 
Vineyards  is  the  only  commercial 
grower  and  the  only  wine  producer 
cvurently  active  within  the  proposed 
viticultural  area. 

Evidence  of  Name 

Evidence  that  the  name  of  the 
proposed  area  is  locally  and/or 
nationally  known  as  referring  to  the  area 
specified  in  the  petition  includes: 

(a)  The  U.S.G.S.  map  used  to  show  the 
boundaries  of  the  proposed  area  (the 
Seiad  Valley  Quadrangle  7.5  minute 
series  map)  uses  the  name  "Seiad 
Valley"  to  describe  the  area 
immediately  surrounding  Seiad  Creek, 
corresponding  to  the  portion  of  the 
proposed  area  which  is  north  of  the 
Klamath  River.  The  map  also  shows  the 
town  of  Seiad  Valley  within  this  area. 
The  map  shows  no  separate  designation 
for  the  portion  of  the  proposed  area 
south  of  the  Klamath  River,  which  is 
drained  by  Grider  Creek. 

(b)  the  petitioner  provided  excerpts 
from  the  1957  issue  of  Siskiyou  Pioneer, 
an  annual  publication  of  the  Siskiyou 
County  Historical  Society,  which 
discuss  the  history  of  the  name  Seiad 
Valley,  and  local  understanding  of  the 
extent  of  the  area  known  as  Seiad,  or 
Seiad  Valley.  "Seiad."  by  Betty 
Livingston  and  Hazel  Davis,  states  the 
name  Seiad  was  originally  spelled 
Seiad,  and  the  creek  and  valley  were 
called  that  by  the  trappers  "before  the 
prospectors  came  in  1850."  Sometime 
after  1871.  the  spelling  of  the  name 
changed  to  Seiad.  In  "Gold  Mining  from 
Scott  Bar  to  Happy  Camp."  by  J.B. 
Grider.  the  following  description 
appears: 

Seiad  is  a  small  valley  two  miles  long  and 
one  mile  wide  *  *  *  There  are  two  large 
creeks  in  Seiad.  Grider  Creek  and  Seiad 
Creek.  Grider  Creek  flows  north  into  the 
Klamath  ftom  the  Marble  Mountain  territory. 
Seiad  creek  flows  south  into  the  Klamath 
from  the  Siskiyous  and  Red  Mountain." 

(c)  The  petitioner  also  provided  a 
copy  of  a  claim  docimient  dated  August 
26. 1942.  which  states  the  Grider  Creek 


mining  claim  is  "situate  in  the  Seiad 
Mining  District." 

Evidence  of  Boundaries 

The  petitioner  has  defined  the 
proposed  area  primarily  by  its  elevation, 
using  the  1600  and  1800  foot  contour 
lines.  As  evidence  that  the  proposed 
boundaries  for  the  area  are  as  specified 
in  the  petition,  the  petitioner  states  that 
the  vegetation  within  and  outside  the 
area  provides  a  dramatic  contrast. 
Within  the  proposed  area,  Cottonwood, 
oak  and  willow  trees  and  wild 
blackberries  and  grapes  grow  in 
addition  to  the  cultivated  crops.  Outside 
the  proposed  area,  on  the  higher  slopes 
of  the  surrounding  mountains,  conifers 
such  as  cedar,  Douglas  fir  and 
Ponderossa  pine  predominate  in  the 
thin,  eroded  soils  with  scant  summer 
moisture. 

Geographical  Features 

The  proposed  viticultural  area 
consists  of  the  valleys  d)-ained  by  Seiad 
Creek  and  Grider  Creek,  which  both 
flow  into  the  Klamath  River  in 
northwestern  California.  According  to 
the  petitioner,  these  valleys  and  an 
expanse  of  land  along  the  Klamath  River 
which  connects  them  share 
characteristics  of  topography,  soil 
composition  and  climate  which 
distinguish  the  proposed  viticultural 
area  from  the  surrounding  areas.  The 
petitioner  provided  the  following 
evidence  to  support  his  claims: 

Topography 

The  U.S.G.S.  topographic  map 
submitted  by  the  petitioner  shows  the 
proposed  area  is  a  relatively  flat  area 
varying  in  elevation  from  1,400  to  1,600 
feet,  with  a  small  portion  as  high  as 
1.800  feet,  surrounded  by  steeply  rising 
terrain.  Outside  the  area,  the  elevation 
ranges  from  2.000  to  2.800  feet,  with 
peaks  exceeding  3.000  feet  on  all  sides, 
and  some  peaks  as  high  as  3.900  feet. 
The  petitioner  explains  that  snow  melt, 
runoff,  and  erosion  from  these  higher 
areas  into  the  valley  create  a  contrast  in 
both  the  quality  of  soils  and  the 
availability  of  water  within  and  outside 
the  proposed  area.  The  lo%ver  elevation 
within  the  proposed  area  also 
contributes  to  more  moderate 
temperatures  there. 

SoU 

The  petitioner  states  that  th»  valley 
floor  "is  composed  of  deep  fertile  soil 
mixtures  of  loam,  sand,  clay  and  rocks 
eroded  from  the  surrounding  mountain 
slopes."  According  to  a  draft 
environmental  impact  report  prepared 
in  1975  by  the  California  Department  of 
Transportation,  the  valley  floor  is 


"mostly  alluvium  deposits  whidi  were 
widely  dredged  and  hydraulically 
mined  for  gold.  Chromite  was  alsio 
mined  within  the  Seiad  Valley  area." 
Dredging  left  "taiUngs."  ot  piles  of 
rounded  rocks,  wherever  the  dredge 
operated.  The  petitioner  states  that  these 
granite-dominated  rock  tailings  store 
heat  during  the  day  and  provide 
protection  against  frost  in  spring  and 
fall. 

Climate 

The  petitioner  provided  the  following 
material  related  to  the  climate  in  the 
area: 

(a)  An  article  in  the  Pioneer  Press  of 
September  16, 1992.  titled  'Rock-pile 
grapevines  surprising  all  experts," 
contrasted  Siskiyou  County  growing 
conditions  with  those  in  Seiad  Valley 
vineyard:  "What's  stopped  the  area  from 
becoming  a  wine-producing  area  are  the 
erratic  late  spring  freezes  in  the  zone 
where  elevations  are  low  enough  to 
even  make  it  possible.  And  in  some  of 
the  county's  lowest  elevation  areas,  the 
precipitation  levels  are  too  high."  The 
article  stated  the  rock  tailings  in  his 
vineyard  "may  give  Helsaple  just  the 
edge  he  needs  to  be  the  county's  first 
successful  longterm  wine  grape 
grower." 

(b)  The  Sunset  New  Western  Garden 
Book,  1979  edition,  climate  map  of 
northern  California  and  western  Nevada 
showed  Seiad  Valley  as  Zone  7,  and 
characterizes  a  Zone  7  climate  as  having 
hot  summers  and  mild  but  pronounced 
winters,  favorable  for  deciduous  fruit 
that  requires  a  marked  seasonal  pattern. 

Proposed  Boundary 

The  boundary  of  the  proposed  Seiad 
Valley  viticultural  area  may  be  found  on 
one  United  States  Geological  Survey 
(U.S.G.S.)  map  with  a  scale  of  1:24000. 
The  boundary  is  described  in  §  9.148. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  resuh  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  a  particular 
area.  No  new  requirements  are 
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proposed.  Accordingly,  a  regulatory 
nexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  9&- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties.  We  are  particularly 
interested  in  comments  concerning 
application  of  the  name  "Seiad  Valley" 
to  the  area  south  of  the  Klamath  River, 
which  is  drained  by  Grider  Creek. 
Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  comment 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  a  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  During  the 
comment  period,  any  person  may 
request  an  opportunity  to  present  oral 
testimony  at  a  public  hearing.  However, 
the  Director  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  ^-AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.148  to  read  as  follows: 
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Sut>par  C — Approved  American 
Viticult  iral  Areas 


$9,148   Seiad  Valley. 

(a)  N(  me.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Seiad 
Valley. 

(b)  A  jf proved  map.  The  appropriate 
map  foi  determining  the  boundary  of 
the  Sei£  d  Valley  viticultural  area  is  a 
U.S.G.S ,  7.5  minute  series  topographical 
map  of  he  1:24000  scale,  titled  "Seiad 
Valley.  ::alif.."  1980. 

(c)  Be  undary.  The  Seiad  Valley 
viticult  iral  area  is  located  in  Siskiyou 
County  California.  The  boundary  is  as 
follows 

(1)  Tl  e  beginning  point  is  the 
interse<  tion  of  the  1600  foot  contour 
line  wil  i  the  power  transmission  line 
north  of  the  Klamath  River,  near  Mile 
130; 

(2)  Fibm  the  beginning  point,  the 
bounda  7  follows  the  1600'  contour  line 
in  a  ger  erally  northeasterly  direction 
until  it  teaches  the  intersection  of  an 
unnamad  light  duty  road  and  an 
unimpi  Dved  road  just  west  of  Canyon 
Creek; 

(3)  Tie  boundary  then  follows  the 
unimprjoved  road  north  to  its  end,  then 
goes  eait  in  a  straight  line  until  it 
reaches  the  1800'  contour  line; 

(4)  Tie  boundary  then  follows  the 
1800'  contour  line  in  a  northeasterly 
direction  to  the  point,  near  Sawmill 
Gulch.  Where  the  contour  line  crosses 
Seiad  (xeek  and  turns  south  and  west; 

(5)  Tie  boundary  continues  to  follow 
the  180 )'  contour  line  as  it  proceeds 
southw  ;st  for  approximately  4.5  miles, 
then  tu  ns  sharply  south-southeast  for 
approx  mately  0.3  miles,  until  the 
contoui  line  turns  sharply  east  at  a  point 
just  no!  th  of  the  Klamath  River; 

(6)  T  le  boundary  then  diverges  from 
the  180  3'  contour  line  and  proceeds 
south-s  }utheast  in  a  straight  line,  across 
the  Kla  nath  River  and  State  route  96. 
until  it  intersects  with  the  1600'  contour 
line; 

(7)  T  le  boundary  then  follows  the 
1600'  0  mtour  line  south  and  west,  then 
north  a  id  west,  roughly  following  the 
course  jf  the  Klamath  River,  until  it 
reaches  an  unnamed  peak  1744  feet 
high; 

(8)  T  le  boundary  continues  along  the 
1600'  c  jntour  line  as  it  diverges  from 
the  Kla  nath  River  and  proceeds  south, 
just  to  I  he  east  of  an  luinamed  light  duty 
road,  to  the  point  where  that  road 
crosseaGrider  Creek; 

(9)  Tie  boundary  diverges  from  the 
contout  line  and  proceeds  west  in  a 
straight  line  across  the  road  and  Grider 
Creek  i  ntil  it  intersects  with  the  1600' 
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contour  line  on  the  west  side  of  Grider 
Creek; 

(10)  The  boundary  then  follows  the 
1600'  contour  line  north,  west  and  north 
again  until  it  reaches  a  point  where  the 
contour  line  turns  west,  just  south  of  the 
Klamath  River; 

(11)  The  boundary  diverges  from  the 
1600'  contour  line  and  proceeds  in  a 
straight  line  in  a  northeasterly  direction, 
back  to  the  point  of  beginning. 

Approved:  December  28, 1993. 
Daniel  R.  Black 
Acting  Director 
(FR  Doc.  94-477  Filed  01-10-94;  8:45  am] 

BILUNO  COOC  461»-41-U 


POSTAL  SERVICE 
39  CFR  Part  111 

Special  Bulk  Third-Class  Eligibility 
Restrictions 

AQENCY:  Postal  Service. 

ACTION:  Proposed  rule,  notice  of  public 

meeting. 

SUMMARY:  In  response  to  requests  from 
postal  customers,  the  Postal  Service  has 
decided  to  hold  a  public  meeting  to 
facilitate  the  receipt  of  comments 
regarding  a  proposal  to  implement  new 
statutory  restrictions  on  the  use  of 
special  bulk  third-class  mail. 
DATES:  January  28. 1994, 10  a.m. 
ADDRESSES:  U.S.  Postal  Service 
Headquarters,  475  L'Fanfant  Plaza,  SW., 
Benjamin  Franklin  Room,  11th  Floor 
South,  Washington.  DC  20260. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Collins,  (202)  268-5316. 
SUPPLEMENTARY  INFORMATION:  On 
December  10, 1993.  the  Postal  Service 
published  proposed  rule  changes  to 
implement  recently  enacted  statutory 
restrictions  on  the  use  of  special  bulk 
third-class  mail.  58  FR  64918.  See  also 
58  FR  65959  (December  17. 1993)  which 
extended  the  period  for  comment  on 
this  proposal.  A  number  of  customers 
have  requested  an  opportunity  to 
present  their  views  and  concerns  in 
person  regarding  the  proposed  rule 
change.  The  Postal  Service  generally 
does  not  hold,  nor  does  it  generally  find 
a  need  for,  public  meetings  concerning 
proposed  rules.  Nevertheless,  in  this 
limited  instance,  the  Postal  Service  has 
determined  to  grant  the  request  for  a 
public  meeting.  Interested  parties  may, 
of  course,  submit  written  comments  in 
accordance  with  the  instructions  in  the 
Federal  Register  notice.  Comments 
submitted  at  the  meeting  may  be  written 
or  oral.  Oral  comments  will  be 
transcribed  for  future  reference,  and  will 


be  available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  in  room 
6430  at  the  above  address.  Individuals 
wishing  to  present  commits  are  asked 
to  limit  their  oral  presentations  to  ten 
minutes.  In  order  that  the  Postal  Service 
may  properly  plan  for  the  meeting, 
individuals  who  will  attend  are  required 
to  notify  the  person  identified  above  by 
telephone  or  in  writing  no  later  than 
January  21, 1994. 
Stanley  F.  Mires. 
Chief  Counsel,  Legislative. 
IFR  Doc.  94-736  Filed  1-10-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IC021-1-6685;  CO21-1-6110;  A-1-FRL- 
4824-e] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  for  the 
State  of  Colorado;  Oxygenated 
Gasoline  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTIOH:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Colorado.  The  Colorado  revisions 
include  revisions  to  Regulation  No.  13 
(oxygenated  gasoline  program) 
submitted  on  August  6. 1990  and 
November  27, 1992,  implementing  and 
amending  oxygenated  gasoline  programs 
in  the  Fort  Collins-Loveland,  Colorado 
Springs,  and  Boulder-Denver 
Metropolitan  Statistical  Areas  (MSA)  as 
required  by  section  211(m)  of  the  Clean 
Air  Act,  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990  (the  Act).  This 
action  is  being  taken  under  secticm  110 
of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  10, 1994. 

ADDRESSES:  Comments  may  be  mailed 
to:  Doug  Skie,  Chief,  Air  Programs 
Branch,  Air,  Radiation  and  Toxics 
Division  (8ART-AP).  Environmental 
Protection  Agency.  Region  8.  999  18th 
Street.  Suite  500.  Denver.  Colorado 
80202-2466.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  United  States 
Environmental  Protection  Agency. 
Region  8,  999  18th  Street,  Suite  500, 
Denver.  Colorado  80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  P.  Lee,  State  Implementation  Plan 


Section  (8ART-AP),  Air  Programs 
Branch,  US  Environmental  Protection 
Agency,  Region  8.  Denver,  Colorado 
80202-2466,  (303)  293-1887. 
SUPPLEMENTARY  INFORMATION: 

A.  Background  for  This  Action 
Regarding  Section  211(m)  of  the  Act 

Motor  vehicles  are  significant 
contributors  of  carbon  monoxide 
emissions  An  important  measure 
toward  reducing  these  emissions  is  the 
use  of  cleaner-burning  oxygenated 
gasoline.  Extra  ox>'gen  enhances  fuel 
combustion  and  helps  to  offset  fuel-rich 
operating  conditions,  particularly, 
during  vehicle  starts,  which  are  more 
prevalent  in  the  virinter. 

Section  211(m)  of  the  Act  requires 
that  various  states  submit  revisions  to 
their  SIPs.  and  implement  oxygenated 
gasoline  programs  no  later  than 
November  1. 1992.  This  requirement 
applies  to  all  states  with  carbon 
monoxide  nonattainment  areas  with 
design  values  of  9.5  parts  per  million  or 
more  based  generally  on  1988  and  1989 
data.  Each  state's  oxygenated  gasoline 
program  must  require  gasoline  for  the 
specified  control  area(s)  to  contain  not 
less  than  2.7  percent  oxygen  by  weight 
during  that  portion  of  the  year  in  which 
the  areas  are  prone  to  high  ambient 
concentrations  of  carbon  monoxide. 
Under  section  211(m)(2),  the  oxygenated 
gasoline  requirements  are  to  generally 
cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  the  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 
the  Metropolitan  Statistical  Area  (MSA) 
in  which  the  nonattainment  area  is 
located.  Under  section  211(m)(2).  the 
length  of  the  control  period,  to  be 
established  by  the  EPA  Administrator, 
shall  not  be  less  than  four  months 
unless  a  state  can  demonstrate  that, 
because  of  meteorological  conditions,  a 
reduced  control  period  will  assure  that 
there  will  be  no  carbon  monoxide 
exceedances  outside  of  such  reduced 
period.  EPA  announced  guidance  on  the 
establishment  of  control  periods  by  area 
in  the  Federal  Register  on  October  20, 
1992. 1 

In  addition  to  the  guidance  on 
establishment  of  control  period  by  area. 
EPA  has  issued  guidance  related  to  the 
oxygenated  gasoline  program.  On 
October  20. 1992.  EPA  announced  the 
availability  of  oxygenated  gasoline 
credit  program  guidelines  in  the  Federal 
Register.  2  Under  a  credit  program. 


marketable  oxygen  credits  may  be 
generated  from  the  sale  of  gasoline  with 
a  higher  oxygen  content  than  is  required 
(i.e.,  an  oxygen  content  greater  than  2.7 
percent  by  weight).  These  oxygen 
credits  may  be  used  to  offset  the  sale  of 
gasoline  with  a  lower  oxygen  content 
than  is  required.  Where  a  credit  program 
has  been  adopted,  EPA's  guidelines 
provide  that  no  gallon  of  gasoline 
should  contain  less  than  2.0%  oxygen 
by  weight. 

EPA  issued  labeling  regulations  under 
section  211(m)(4)  of  the  Act.  These 
labeling  regulations  were  published  in 
the  Federal  Register  on  October  20, 
1992. » 

The  Oxygenated  Gasoline  Program 
areas  in  the  State  of  Colorado  are 
designated  nonattainment  for  carbon 
monoxide  and  classified  as  moderate 
with  design  values  of  11.3. 11.8.  and 
16.2  parts  per  million,  respectively,  for 
the  Fort  Collins-Loveland  control  area, 
the  Colorado  Springs  control  area,  and 
the  Boulder-Denver*  control  area,  based 
on  1988  and  1989  data.  >  Under  section 
211(m)  of  the  Act,  Colorado  was 
required  to  submit  a  revised  SIP, 
meeting  the  criteria  specified  in  section 
110  and  part  D  of  title  I  of  the  Act, 
which  includes  oxygenated  gasoline 
programs  for  the  Fort  Collins-Loveland 
MSA,  the  Colorado  Springs  MSA,  and 
the  Boulder-Denver  MSA,  by  November 
15. 1992. 6  On  November  27, 1992.  Roy 
Romer.  Governor  of  Colorado,  submitted 
to  EPA  a  revised  SIP  including  the 
oxygenated  gasoline  program  that  was 
adopted  by  the  State  on  September  17, 

1992,  which  updates  the  State's  existing 
oxygenated  gasoline  program  based  on 
the  criteria  outlined  in  EPA's  program 
guidance.  EPA  summarizes  its  analysis 
of  the  state  submittal  below.  A  more 
detailed  analysis  of  the  state  submittal 
is  contained  in  a  Technical  Support 
Dociunent  (TSD)  dated  September  25, 

1993.  which  is  available  from  the 
Region  8  office,  listed  in  the  Addresses 
section. 

1.  Type  of  Program  and  Oxygen  Content 
Requirement 

As  discussed  above,  section  211(m)(2) 
of  the  Act  requires  that  gasoline  sold  or 


'  See  "Guidelines  for  Oxygenated  Cajoline  Credit 
Progranu  and  Guidelines  on  Establishment  of 
Control  Periods  under  section  21  l(m)  of  the  Clean 
Air  Act  as  Amended — Notice  of  Availability."  97 
FR  47840  (Octobw  20.  1992). 

>  See  footnote  1.  EPA  iasued  guideline*  for  credit 
programs  under  section  21  KmMS)  of  the  Act 


>See  "Notice  of  Final  Oxygenated  Fuels  Labeling 
Regulation*  under  section  2n(m)of  the  Clean  Air 
Act  as  Amended — Notice  of  Final  Rulemaking,"  57 
FR  47769.  The  labeling  regulations  may  be  found 
in40CFRin.3S. 

'See  credit  program  guideline*  in  footnote  3, 
wiierein  the  November  15. 1992  SIP  revision  due 
date  was  sped  Red. 

>  See  "Designation  of  Area*  for  Air  Quality 
Planning  Puq^oaes."  56  FK  56694  (November  6. 
1991). 

*  See  credit  program  guidelines  in  footnote  3, 
wherein  the  November  15. 1992  SIP  revision  due 
date  was  specified. 
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dispensed  for  use  in  the  specified 
control  areas  contain  not  less  than  2.7 
percent  oxygen  by  weight.  Under 
section  211(m)(5),  the  EPA 
Administrator  issued  guidelines  for 
credit  programs  allowing  the  use  of 
marketable  oxygen  credits.  The  State  of 
Colorado,  by  the  authority  of  the  Air 
Quality  Control  Commission  (AQCC), 
has  elected  to  adopt  a  regulation 
requiring  2.7%  oxygen  content  for  each 
gallon  of  gasoline  sold  in  a  control  area, 
not  allowing  for  the  use  of  marketable 
oxygen  credits.  The  following  sections 
of  this  notice  address  some  specific 
elements  of  the  State's  submittal.  Parties 
desiring  more  specific  information 
should  consult  the  TSD. 

2.  Applicability  and  Program  Scope 

Section  211{m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  based  on  air  quality  monitoring 
data  and  established  by  the  EPA 
Administrator.  Colorado  has  established 
control  periods  consistent  with  the  EPA 
guidance.  The  control  period  for  all  of 
Colorado's  affected  areas  begins  on  the 
first  day  of  November  each  year  and 
ends  following  the  last  day  of  February. 
Colorado  State  oxygenated  gasoline 
regulations  require  oxygenated  gasoline 
to  be  sold  in  the  Fort  Collins-Loveland 
MSA,  the  Colorado  Springs  MSA,  and 
the  Boulder-Denver  MSA,  consistent 
with  the  requirements  of  section 
211(m^(2)oftheAct. 

3.  Transfer  Documents 

Colorado  has  no  requirements  related 
to  transfer  docujnentation  in  its 
oxygenated  gasoline  regulation.  EPA 
feels  that  the  State's  policy  of 
presumptive  liability  provides  the 
incentive  for  all  parties  to  ensure 
gasoline  meets  the  oxygen  content 
requirements  of  the  program.  In  lieu  of 
transfer  documentation  indicating 
oxygen  content,  the  State  provides  for 
presumptive  liability  on  the  part  of  the 

Earty  in  possession  of  gasoline  found  to 
B  in  violation  of  the  required  oxygen 
content,  and  allows  for  no  defenses.  The 
State  has  historically  inspected 
refineries,  bulk  fuel  storage  plants,  fuel 
dishibution  plants,  pipeUnes,  and  retail 
station  for  fuel  compliance,  holding  all 
parties  responsible  to  meet  oxygen 
content  requirements  for  gasoline  in 
their  possession. 

4.  Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  EPA  recommends  that 
states  visit  at  least  20%  of  regulated 
parties  during  a  given  control  period. 
Inspections  should  consist  of  product 
sampling  and  record  review.  In 
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additior ,  each  state  should  devise  a 
comprehensive  penalty  schedule. 
Penalties  should  reflect  the  severity  of  a 
party's  violation,  the  compliance  history 
of  the  pirty,  as  well  as  the  potential 
environinental  harm  associated  with  the 
violatioQ. 

The  Cblorado  oxygenated  gasoline 
regulation  is  legally  enforceable  by  the 
Coloradi  >  Department  of  Health, 
Divisior  of  Air  Pollution  Control 
(APCD).  The  APCD  is  committed  to  the 
enforcenent  of  this  program  requiring  a 
level  of  ;ampling  greater  than  EPA's 
recomm  mdation  for  the  sampling  of 
20%  of  i  II  oxygenated  gasoline 
dispensi  ng  sites.  Violation  of  this 
regulati<  n  results  in  a  civil  penalty  not 
to  excee  1  $25,000  per  day  of  violation. 
The  AP<  D  considers  three  factors  when 
assessin  ;  penalties:  the  penalty 
constrai  it;  the  economic  benefit  of 
noncom  }liance;  and  a  gravity 
compon  snt  taking  into  consideration  the 
intentioi  tal  nature  of  the  violation, 
whether  the  violator  cooperated  with 
the  APC  D,  whether  a  repeat  violation 
has  occi  rred,  the  actual  oxygen  content 
of  the  sa  nple,  and  an  other  relevant 
factors  a  i  detailed  in  the  Oxygenated 
Gasoline  Program  Policy  and  Procedure 
Manual  (Procedure  Manual),  published 
by  the  Cblorado  Department  of  Health, 
Air  Polli  ition  Control  Division.  October 
1992.  Pe  lalty  authority  is  contained  in 
section ;  5-7-122  C.R.S. 

5.  Test  A  Jethods  and  Laboratory  Review 

Each !  tate  regulation  must  include  a 
test  met  lod.  EPA's  guidefines 
recommi  md  the  use  of  the  OFID  test, 
althougn  parties  may  elect  to  use 
ASTM-I34815-89  or  another  method, 
approved  by  EPA. 

EPA  has  tentatively  approved  a 
variation  of  the  ASTM-D4815-89  testing 
method  ^or  use  in  Colorado,  as  detailed 
in  the  Procedure  Manual.  The  State  may 
continue  to  use  this  testing  method 
unless  otherwise  instructed  by  EPA. 

EPA  has  established  an  interim  testing 
tolerano  i,  which  states  appropriate 
ranges  far  credit  and  per-gallon 
programs. '  As  EPA  states  in  the 
memorandum,  for  a  per-gallon  program, 
such  as  I  dopted  by  Colorado,  the 
purpose  of  the  testing  is  to  determine 
whether  the  gasoline  contains  less  than 
2.7  perc(  nt  oxygen  by  weight.  Colorado 
is  using  esting  tolerances  consistent 
with  the  tolerances  in  the  EPA  memo. 

6.  Label  ng 

EPA  w  as  required  to  issue  Federal 
labeling  regulations  under  section 


">  See  Me^Mraiiduin  dated  October  5. 1992  from 
Mary  T.  Smith.  Oiractor.  Field  Operation*  and 
Support  Di  irision  to  State/Local  Oxygenated  FueU 
Contact*. 


211(m)(4)  of  the  Act.  These  regulations, 
published  in  the  Federal  Register  on 
October  20, 19928.  required  the 
following 'statement  be  posted  for  a  per- 
gallon  program  or  credit  program  with 
minimum  oxygen  content  requirement: 

"The  gasoline  dispensed  from  this  pump  is 
oxygenated  and  will  reduce  carbon  monoxide 
pollution  from  motor  vehicles." 

The  Federal  regulation  also  specifies  the 
appearance  and  placement  requirements 
for  the  labels. 

EPA  has  strongly  recommended  that 
states  adopt  their  own  labeling 
regulations,  consistent  with  the  Federal 
regulation.  Colorado  has  adopted 
labeling  regulations  which  conform  to 
Federal  regulation. 

B.  Background  for  This  Action 
Regarding  Regulation  No.  13  Prior  to 
the  Requirements  of  Section  211(m)  of 
the  Act 

On  August  6, 1990,  the  Governor  of 
Colorado  submitted  additional  revisions 
to  Regulation  No.  13.  The  Regulation  13 
amendments  were  necessary  because 
the  Colorado  Air  Pollution  Control 
Division  (APCD)  foimd  that  progress 
toward  attaining  the  carbon  monoxide 
(CO)  standard  was  not  adequate  to  meet 
the  December  31, 1987,  Clean  Air  Act 
deadline.  The  August  6, 1990,  revisions 
required  between  December  1  and 
March  1  of  each  winter  season,  a  2.6 
percent  level  of  oxygen  for  all  gasoline 
except  premium  unleaded. 

EPA  recognizes  that  this,  August  6. 
1990.  revision  to  Regulations  No.  13 
does  not  meet  EPA's  current  guidance 
for  oxygenated  gasoline  programs. 
However,  Colorado's  present  SIP 
revision.  November  27, 1993,  for  the 
oxygenated  gasoline  program  amends 
the  State's  existing  program,  which 
includes  elements  that  were  contained 
in  the  past  SIP  revision.  August  6. 1990. 
EPA  is  also  proposing  to  approve  this 
past  revision,  in  order  for  the  SIP  to  be 
considered  fully  approved. 

Request  for  Public  Comment 

The  EPA  is  soliciting  public 
comments  on  this  notice  and  on  issues 
relevant  to  EPA's  proposed  action. 
Comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  address  above. 
Comments  must  be  received  on  or 
before  February  10. 1994. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
revisions  to  the  Colorado  SIP  for  both 
Regulation  No.  13  (oxygenated  gasoline 


*  See  footnote  3. 
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program)  revisions,  meeting  the 
requirements  of  section  211(m)  of  the 
Act. 

Executive  Order 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  USEPA 's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Regulatory  Flexibility 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  fiexibiUty 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SEPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfur 
dioxide. 

Authority:  42  U.S.C  7401-7671q. 


Dated:  December  10, 1993. 
Jack  McGraw, 

Acting  Hegional  Administrator. 
[FR  Doc.  94-616  Filed  1-10-94;  8:45  am] 
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40  CFR  Parts  63  and  430 
[FRL-4825-41 

Public  Meeting  on  the  Rulemaking  for 
the  Pulp,  Paper,  and  Paperboard 
Industry 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  EPA  is  announcing  the 
first  of  two  public  meetings  to  be  held 
during  the  90-day  public  comment 
period  on  the  notice  of  proposed 
rulemaking  for  the  pulp,  paper,  and 
paperboard  industry,  published  on 
December  17. 1993,  at  58  FR  66078.  The 
public  meetings  are  intended  to  be 
forums  at  which  the  EPA  can  discuss 
the  status  of  regulatory  development 
and  at  which  interested  parties  can 
provide  information  and  ideas  on  key 
technical,  scientific,  and  other  issues 
and  can  ask  clarifying  questions  about 
the  notice  of  proposed  rulemaking. 
DATES:  The  public  meeting  will  be  held 
on  January  19, 1994,  from  9  a.m.  to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Omni  Durham  Hotel,  201  Foster 
Street,  Durham,  North  Carolina  in 
Ballroom  103.  Seating  will  be  available 
for  approximately  225  attendees. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Wendy  Smith,  Engineering  and 
Analysis  Division  (4303),  US  EPA,  401 
M  Street,  S\V.,  Washington,  DC  20460, 
or  telephone  (202)  260-7184. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
plans  to  sponsor  two  public  meetings 
and  two  public  hearings.  The  dates  and 
locations  of  the  second  public  meeting 
and  the  public  hearings  will  be 
announced  in  a  subsequent  notice. 
The  public  meetings  will  be  in  a 
format  similar  to  the  public  meetings 
held  prior  to  publication  of  the  notice  of 
proposed  rulemaking.  These  meetings 
will  not  be  recorded  by  a  reporter  or 
transcribed  for  inclusion  in  the  record 
for  the  pulp,  paper,  and  paperboard 
industry  rulemaking.  Comments  and 
speakers  are  invited  at  the  meetings,  but 
comments  to  be  included  in  the  record 
must  be  either  submitted  in  writing  in 
accordance  with  the  instructions  in  the 
notice  of  proposed  rulemaking  or 
provided  orally  at  the  formal  public 
hearings. 


All  written  comments  submitted  in 
accordance  with  the  instructions  in  the 
notice  of  proposed  rulemaking  will  be 
incorporated  into  the  record  and 
considered  before  promulgation.  It  is 
not  necessary  to  present  oral  comments 
at  the  public  meetings  or  hearings  for 
comments  to  be  considered. 

Inspection  of  Documents 

Documents  relating  to  the  topics 
mentioned  above  and  a  more  detailed 
agenda  will  be  available  at  the  meeting. 

Dated:  fanuary  5. 1994. 

John  S.  Seitz. 

Director.  Office  of  Air  Quality  Planning  and 
Standards. 

[FR  Doc.  94-752  Filed  1-10-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

48  CFR  Parts  514, 560  and  581 

[Docket  No.  93-22] 

Coloading  Practices  by  Non-Vessei- 
Operating  Common  Carriers;  Shipper 
Affiliate  Access  to  Service  Contracts 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule;  extension  of 
time. 

SUMMARY:  The  Commission  by  Notice  of 
Proposed  Rulemaking  published 
November  24.  1993  (58  FR  62077) 
proposed  amendments  to  its  Non- 
Vessel-Operating  Common  Carriers 
(NVOCC)  coloading  rules  to  clarify 
ambiguities  and  to  address  current 
practices  resulting  in  increased 
application  of  untariffed  NVOCC 
charges.  Sixty  days  was  allowed  for 
comment.  Requests  for  additional  time 
to  comment  ranging  from  30  to  90  days 
have  been  filed  by  various  interests. 
Upon  consideration  of  the  requests,  the 
Commission  has  determined  to  grant  a 
30-day  extension,  thereby  providing  a 
total  of  90  days  for  comment,  which  is 
deemed  adequate  under  the 
circumstances. 

DATES:  Comments  due  on  or  before 
February  24, 1994. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St.. 
NW..  Washington,  DC  20573-0001, 
(202) 523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wm.  Jarrel  Smith,  Jr.,  Director,  Bureau 
of  Investigations.  Federal  Maritime 
Commission.  800  North  Capitol  St., 
NW.,  Washington,  DC  20573-0001. 
(202)523-5860. 
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By  the  Commission. 
Joseph  C  PoIIdng. 
Secretary. 

|FR  Doc  94-64 1  Filed  1-10-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  ana  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttrority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Fanners  Home  Administration 

Redelegation  of  Authority  To  Approve 
Releases  of  Lial>ility.  In  Connection 
With  Voluntary  Liquidations 

AGENCY:  Fanners  Home  Administration, 

USDA. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  On  September  11. 1992.  the 
Fanners  Home  Administration  (FmHA) 
redelegated  certain  authorities  to  all 
State  Directors  dealing  with  the 
settlement  of  and/or  the  release  of 
liability  on  FmHA  debts  owed  by 
borrowers  who  made  application  to 
settle  their  FmHA  debts  or  request 
release  of  liability.  Notice  of  this 
redelegation  was  published  in  57  FR 
43688  (September  22. 1992).  The 
redelegation  authority,  granted  on 
September  11, 1992.  expired  on 
September  30. 1993.  and  the 
Administrator  now  gives  notice  to 
extend  that  redelegation  until  December 
31. 1994.  All  release  of  liabiHty  cases  of 
$1,000,000  or  more  (including  principal, 
interest  and  other  charges)  must  be 
submitted  to  the  National  Office  for 
approval  by  the  Administrator.  This 
action  is  taken  to  expedite  the 
processing  of  requests  of  borrowers  who 
are  unable  to  repay  all  of  their  FmHA 
debts. 

The  effect  of  the  extension  of  the 
redelegation  of  the  Administrator's 
authority  is  to  continue  to  expedite  the 
administrative  review  process  for 
releases  of  liability,  permitting  more 
timely  debt  relief  to  FmHA  bonowers. 
and  to  consequently  reduce  the 
Agency's  portfolio  of  inactive 
uncollectible  accounts. 
EFFECTIVE  DATE:  October  1. 1993  though 
December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  R.  Padgett  II,  Senior  Loan 
Officer,  Farmer  Programs  Loan 


Servicing  and  Property  Management 
Division,  Fanners  Home 
Administration,  USDA,  room  5444, 
South  Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250,  telephone  (202) 
720-6293. 

8UPPt£MENTARY  INFORMATION: 

Programs  Afifected 

This  action  affects  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404  Emergency  Loans. 

10.406  Farm  Operating  Loans. 

10.407  Farm  Ownership  Loans. 
10.410  Low-Income  Housing  Loans. 

10.416  Soil  and  Water  Loans. 

10.417  Very  Low-Income  Housing  Repair 
Loans  and  Grants. 

10.428    Economic  Emergency  Loans. 

The  notice  of  the  delegation  of 
authority  for  approving  release  of 
liability  cases  reads  as  follows: 

This  extends  the  authority  to  approve 
Release  of  Liability  cases  given  imder 
the  unnumbered  memorandum  dated 
September  11, 1992.  entitled  "Extension 
of  the  Delegation  of  Authority  for 
Approving  Debt  Settlement/Release  of 
Liability  Cases."  You  were  given 
authority  to  approve  debt  settlement 
cases  of  less  $1,000,000  in  FmHA 
Instruction  1956-B.  Section  1956.84(a) 
on  April  21. 1993.  under  Procedure 
Notice  Number  204. 

Pursuant  to  authority  delegated  to  me 
as  Administrator  of  Farmers  Home 
Administration.  I  hereby  redelegate  to 
State  Directors  authority  to  approve  the 
following: 

1.  Release  of  Lability  cases  in 
accordance  with  Sections  1955.10(0(2) 
and  1955.20(b)(2)  of  FmHA  Instruction 
1955-A.  "Liquidation  of  Loans  Secured 
by  Real  Estate  and  Acquisition  of  Real 
and  Chattel  Property." 

2.  Release  of  Liability  cases  in 
accordance  with  Section  1962.34(h)  of 
FmHA  Instruction  1962-A.  "Servicing 
and  Liquidation  of  Chattel  Security." 
and  Sections  1965.26(f)(5)(ii)  and 
1965.27(f)  of  FmHA  Instruction  1965-A, 
"Servicing  of  Real  Estate  Secturity  for 
Farmer  Programs  Loans  and  Certain 
Note  Only  Cases." 

This  authority  does  not  extend  to 
Release  of  Liability  cases  for 
Nonprogram  loans.  Economic 
Opportunity  loans,  and  claims  against 
third  party  converters. 


Cases  where  the  borrower's  total 
indebtedness,  including  principal, 
interest,  and  other  charges,  is 
$1,000,000  or  more  must  be  submitted 
to  the  National  Office  for  approval  by 
the  Administrator. 

This  extension  of  the  redelegation 
shall  be  effective  through  December  31, 
1994,  unless  revoked  or  otherwise 
modified  in  writing.  The  authority 
delegated  to  the  State  Director  cannot  be 
further  delegated. 

Dated:  December  29. 1993. 
Michael  V.  Dunn. 

Administrator,  Farmers  Home 

Administration. 

(FR  Doc  94-555  Filed  1-10-94;  8:45  am) 
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Forest  Service 

Rocky  Mountain  Region:  Colorado, 
Kansas,  Nebraska.  South  Dakota, 
Eastern  Wyoming;  Legal  Notice  of  the 
Opportunity  To  Comment  on  Certain 
Proposed  Actions  and  of  Decisions 
Subject  to  Notice  and  Comment 

agency:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  is  a  list  of  those 
newspapers  that  will  be  used  to  publish 
notice  of  all  decisions  which  are  subject 
to  appeal  under  36  CFR  217,  notice  of 
the  opportunity  to  comment  on  certain 
proposed  actions  pursuant  to  36  CFR 
215.5.  and  notice  of  decisions  subject  to 
appeal  under  the  general  provisions  of 
36  CFR  part  215.  As  required  at  36  CFR 
215.5  and  215.9,  such  notice  shall 
constitute  legal  evidence  that  the  agency 
has  timely  and  constructive  notice  of 
decisions  that  are  subject  to  public 
notice  and  comment  and  administrative 
appeal.  Newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  in  or  affected  by 
a  specific  decision. 

DATES:  Use  of  tliese  newspapers  for 
purposes  of  publishing  the  notices 
required  under  the  provisions  of  36  CFR 
part  215  shall  begin  January  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Halligan.  Regional  Appeals  and 
Litigation  Coordinator,  Rocky  Mountain 
Region.  Box  25127,  Lakewood,  Colorado 
80225.  Area  Code  303-275-5148. 
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SUPPLEMENTARY  INFORMATION: 
Responsible  Officials  in  the  Rocky 
Mountain  Region  shall  give  notice  of  the 
opportunity  to  comment  on  certain 
proposed  actions  and  of  decisions 
subject  to  appeal  pursuant  to  36  CFR 
part  215  in  the  following  newspapers 
which  are  listed  by  Forest  Service  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
d3cisions  that  are  subject  to 
administrative  appeal.  The  day  after  the 
pubhcation  of  the  public  notice  in  the 
primary  ri'-vspaper  shall  be  the  first  day 
of  the  appeal  filing  period. 

Decisions  by  the  Regional  Forester 

The  Denver  Post,  published  daily  in 
'Denver,  Denver  County,  Colorado,  for 
'J'^isions  affecting  National  Forest 
System  lands  in  the  States  of  Colorado. 
Nebraska.  Kansas,  and  eastern  Wyoming 
and  for  any  decision  of  Region-wide 
impact.  In  addition,  notice  of  decisions 
made  by  the  Regional  Forester  will  also 
be  published  in  the  Rocky  Mountain 
News,  published  daily  in  Denver. 
Denver  County,  Colorado.  Notice  of 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  South 
Dakota  will  also  be  published  in  the 
Rapid  City  Journal,  published  daily  in 
Rapid  City,  Pennington  County,  South 
Dakota.  For  those  decisions  affecting  a 
particular  unit,  the  newspaper  specific 
to  that  unii  tvill  be  used. 

Arapaho  and  Roosevelt  National 
Forests,  Colorado 

Forest  Supervisor  Decisions 

The  Denver  Post,  published  daily  in 
Denver.  Denver  County,  Colorado. 

District  Ranger  Decisions 

Redfeather  and  Estes-Poudre  Districts: 
Coloradoan,  pubUshed  daily  in  Fort 
Collins,  Larimer  County,  Colorado. 

Pawnee  District:  Greeley  Tribune, 
published  daily  in  Greeley.  Weld 
County,  Colorado. 

Boulder  District:  Boulder  Daily 
Camera,  published  daily  in  Boulder, 
Boulder  County,  Colorado. 

Qear  Creek  District:  Qear  Creek 
Courant,  published  weekly  in  Idaho 
Springs,  Clear  Creek  County,  Colorado. 

Sulphur  District:  Sulphur  Sky  High 
News,  published  weekly  in  Granby, 
Grand  County.  Colorado. 
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Grand  N  esa,  Uncompahgre  and 
Gunnisa  a  National  Forests,  Colorado 

Forest  Si  \pervisor  Decisions 

Grand  Junction  Daily  Sentinel, 
publishe  d  daily  in  Grand  Junction,  Mesa 
County,  :k)lorado. 

District  J  longer  Decisions 

CoUbr  in  and  Grand  Junction  Districts: 
Grand  Ju  nction  Daily  Sentinel, 
publishe  i  daily  in  Grand  Junction,  Mesa 
County,  Colorado. 

Paonij  District:  Delta  County 
Indepeni  ent,  published  weekly  in 
Delta,  D«  Ita  County,  Colorado. 

Ceboll  \  and  Taylor  River  Districts 
Gunniso  i  Country  Times,  published 
weekly  i  i  Gunnison,  Gunnison  County, 
Coloradc 

Norwc  od  District:  Telluride  Times- 
Journal.  )ublished  weekly  in  Telluride. 
San  Migi  el  County.  Colorado. 

Ouray  District:  Montrose  Daily  Press, 
publishe  1  deiily  in  Montrose,  Montrose 
County,  I  Colorado. 


Pike  and 


San  Isabel  National  Forests 


Chieftain,  published  daily  in 
ftueblo  County,  Colorado. 


Forest  Si  pervisor  Decisions 

Pueblc 
Pueblo, 

District  1  anger  Decisions 

San  Ca  rios  District:  Pueblo  Chieftain, 
publishe  1  daify  in  Pueblo,  Pueblo 
County,  I  xtlorado 

Comar  che  District:  Plainsman  Herald, 
publishe  1  weekly  in  Springfield,  Baca 
County,  Colorado.  In  addition,  notice  of 
decision^  made  by  the  District  Ranger 
will  also  je  published  in  the  La  junta 
Tribune   )emocrat,  published  daily  in 
La  Junta,  Otero  County,  Colorado,  and 
in  the  At  c  Valley  Journal,  published 
weekly  ij  i  La  Junta.  Otero  County. 
Colorado 

Ciman  an  District:  Tri-State  News, 
publishei  1  weekly  in  Elkhart,  Morton 
County,  Kansas. 

South  Platte  District:  Daily  News 
Press,  published  daily  in  Castle  Rock, 
Douglas  County,  Colorado.  In  addition, 
notice  of  jdecisions  made  by  the  District 
Ranger  will  also  be  published  in  the 
High  Timber  Times,  published  weekly 
in  Conife  r,  Jefferson  County,  Colorado, 
and  in  thp  Fairplay  Flume,  published 
weekly  in  Fairplay,  Park  County. 
Colorado, 

LeadviJle  District:  Herald  Democrat, 
published  weekly  in  Leadville,  Lake 
County,  Colorado. 

Salida  District:  The  Mountain  Mail, 
published  daily  in  Salida,  ChafTee 
County,  Colorado. 

South  'aric  District:  Fairplay  Flxmie, 
publishei  weekly  in  Fairplay,  Paric 
County,  ( k)lorado. 
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Pikes  Peak  District:  Gazette  Telegraph, 
published  daily  in  Colorado  Springs,  El 
Paso  County,  Colorado. 

Rio  Grande  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Valley  Courier,  published  daily  In 
Alamosa.  Alamosa  County,  Colorado. 

District  Ranger  Decisions 

Valley  Courier,  published  daily  in 
Alamosa.  Alamosa  County.  Colorado. 

Routt  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County, 
Colorado.  In  addition,  for  decisions 
affecting  an  individual  district(s),  the 
local  district(s)  newspaper  will  also  be 
used. 

District  Ranger  Decision 

Bears  Ears  District:  Northwest 
Colorado  Daily  Press,  published  daily  in 
Craig,  Moffat  County.  Colorado.  In 
addition,  notice  of  decisions  by  the 
District  Ranger  will  also  be  published  in 
the  Hayden  Valley  Press,  published 
weekly  in  Hayden.  Routt  County. 
Colorado,  and  in  the  Steamboat  Pilot, 
published  weekly  in  Steamboat  Springs, 
Routt  Covmty,  Colorado. 

Yampa  arid  Hahns  Peak  Districts: 
Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County, 
Colorado. 

Middle  Park  District:  Middle  Park 
Times,  published  weekly  in  Kremmling, 
Grand  County,  Colorado. 

Noarth  Park  District:  Jackson  County 
Star,  Published  weekly  in  Walden, 
Jackson  County,  Colorado. 

San  Juan  National  Forest,  Colorado 

Forest  Supervisor  Decision 

Durango  Herald,  published  daily  in 
Durango.  La  Plata  County.  Colorado. 

District  Ranger  Decisions 

Durango  Herald,  published  daily  in 
Durango.  La  Plata  County,  Colorado. 

White  River  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

The  Glenwood  Post,  published 
Monday  through  Friday  in  Glenwood 
Springs,  Garfield  County,  Colorado. 

District  Ranger  Decisions 

Aspen  District:  Aspen  Times, 
published  weekly  in  Aspen,  Pitkin 
County,  Colorado. 

Blanco  District:  Meeker  Herald, 
published  weekly  in  Meeker,  Rio  Blanco 
County,  Colorado. 


Dillon  District:  Summit  Sentinel, 
published  twice  weekly  in  Frisco, 
Summit  County,  Colorado. 

Eagle  District;  Eagle  Valley  Enterprise, 
published  weekly  in  Eagle.  Eagle 
County.  Colorado. 

Holy  Cross  District:  Vail  Trail, 
published  weekly  in  Mintum.  Eagle 
County.  Colorado. 

Rifle  District:  Rifle  Telegram, 
published  weekly  in  Rifle.  Garfield 
County.  Colorado. 

Sopris  District:  Valley  Journal, 
published  weekly  in  Carbondale, 
Garfield  County,  Colorado. 
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Nebraska  National  Forest,  Nebraska 

Forest  Supervisor  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  Qty,  Pennington  County, 
South  Dakota  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  South  Dakota. 

The  Omaha  Worid  Herald,  published 
daily  in  Omaha,  Douglas  County, 
Nebraska  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  Nebraska. 

District  Ranger  Decisions 

Bessey  District:  The  North  Platte 
Telegraph,  published  daily  in  North 
Platte,  Lincoln  County,  Nebraska. 

Samuel  R.  McKelvie  National  Forest: 
The  Valentine  Newspaper,  published 
weekly  in  Valentine,  Cherry  County, 
Nebraska. 

Fall  River  and  Wall  Districts:  The 
Rapid  City  Journal,  published  daily  in 
Rapid  Qty,  Pennington  County.  South 
Dakota. 

Pine  Ridge  District:  The  Chadron 
Record,  published  weekly  in  Chadron, 
Dawes  County,  Nebraska. 

Black  Hills  National  Forest,  South 
Dakota  and  Eastern  Wyoming 

Forest  Supervisor  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City.  Pennington  County, 
South  Dakota. 

District  Ranger  Decisions' 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City.  Pennington  County, 
South  Dakota. 

Bighorn  National  Forest,  Wyoming 

Forest  Supervisor  Decisions 

Sheridan  Press,  published  daily  in 
Sheridan.  Sheridan  County,  Wyoming. 
In  addition,  for  decisions  affecting  an 
individual  district(s).  the  local  district(s) 
newspaper  will  be  used  (see  listing 
below). 


District  Ranger  Decisions 

Tongue  District:  Sheridan  Press, 
published  daily  in  Sheridan,  Sheridan 
County,  Wyoming. 

Buffolo  District:  Buffalo  Bulletin, 
published  weekly  in  Buffalo,  Johnson 
County,  Wyoming. 

Medicine  Wheel  District:  Lovell 
Chronicle,  published  weekly  in  Lovell, 
Big  Horn  County,  Wyoming. 

Tensleep  District:  Northern  Wyoming 
Daily  News,  published  daily  in 
Worland.  Washakie  County,  Wyoming. 

Paintrock  District:  Greybull  Standard, 
published  weekly  in  Greybull,  Big  Horn 
County,  Wyoming. 

Medicine  Bow  National  Forest, 
Wyoming 

Forest  Supen'isor  Decisions 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  County, 
Wyoming. 

District  Ranger  Decisions 

Laramie  District:  Laramie  Daily 
Boomerang,  published  daily  in  Laramie, 
Albany  County,  Wyoming. 

Douglas  District:  Casper  Star-Tribune, 
published  daily  in  Casper,  Natrona 
County,  Wyoming. 

Brush  Creek  and  Hayden  Districts: 
Rawlins  Daily  Times,  published  daily  in 
Rawlins,  Carbon  County,  Wyoming. 

Shoshone  National  Forest,  Wyoming 

Forest  Supervisor  Decisions 

Cody  Enterprise,  published  tvdce 
weekly  in  Cody,  Park  County.  Wyoming. 

District  Ranger  Decisions 

Clarks  Fork  District:  Powell  Tribune, 
published  twice  weekly  in  Powell,  Park 
County.  Wyoming. 

Wapiti  and  Greybull  Districts:  Cody 
Enterprise,  published  twice  weekly  in 
Cody,  Park  County,  Wyoming. 

Wind  River  District:  The  Dubois 
Frontier,  published  weekly  in  Dubois. 
Teton  County,  Wyoming. 

Lander  District:  Wyoming  State 
Journal,  published  twice  weekly  in 
Lander.  Fremont  County.  Wyoming. 

Dated:  Januaiy  3. 1994. 
Elizabeth  Estill. 
Regional  Forester. 

[PR  Doc.  94-598  Filed  1-10-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE      ' 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  93124ft-d346] 

Review  of  Draft  Report  Of  the  Federal 
Internetworking  Requirements  Panel 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION;  Notice;  request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability,  after 
January  14, 1994,  of  the  draft  report  of 
the  Federal  Internetworking 
Requirements  Panel  (FIRP).  This  panel 
was  named  by  NIST  to  review  open 
systems  network  requirements  and  to 
recommend  policies  on  the  use  of 
networking  standards  by  the  Federal 
government.  Organized  in  cooperation 
with  the  Federal  Networking  Council 
and  theTederal  Information  Resources 
Management  Policy  Council,  the  FIRP 
has  beian  considering  issues  related  to 
interoperability  requirements,  security, 
ease  of  use,  national  and  international 
connectivity,  and  standards 
maintenance  for  the  Internet  Protocol 
Suite  (IPS),  Open  Systems 
Interconnection  (OSI)  specifications, 
and  proprietary  networking  protocols. 

Prior  to  submitting  its  final  report  to 
NIST.  the  FIRP  solicits  the  views  of 
industry,  the  public,  and  Federal.  State 
and  local  governments  on  the  draft 
rep)ort.  The  purpose  of  this  notice  is  to 
solicit  such  views. 

The  draft  report  will  be  available  after 
January  14. 1994  and  can  be  obtained  in 
any  of  the  following  ways: 

Anonymous  file  transfer  can  be 
achieved  through  FTP.  FT  AM  and 
Gopher.  Electronic  files  are  named  draft- 
firp-reporLasc  and  reportO.fir.  For 
anonymous  FTP: 

1.  ftp  to  osi.ncsl.nist.gov 
(129.6.48.100) 

2.  respond  to  the  "login:"  prompt 
with  user  name  "anonymous"  (do  not 
type  the  quotes) 

3.  respond  to  the  "password:"  prompt 
with  your  E-mail  address. 

4.  you  are  now  logged  in.  Use  "cd"  to 
change  directory  to  ./pub/firp.  Use  "Is" 
or  "dir"  to  get  directory  listings.  Use 
"get"  to  transfer  a  file. 

For  anonymous  FT  AM: 
Paddr=<l, 1,1, 47:0005  :  80  :  005A00  :  0000 

:  0001  :  £137  :  080020079EPC  :  00) 
useridssnon,  no  password,  realstore=uDix 
The  corresponding  "ISODE  isoentities"  entry 
is: 
osi.ncsl.nistgov  filestore  NULL  I  »M  %\l 
tl  /  NS  ♦  47000580005a  WXXWOOOOle 
137080020079  efcOO 
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Questions  regarding  these  services 
should  be  sent  via  SMTP  mail  to 
stafli@osi.ncsl.nist.gov. 

An  electronic  mail  request  for  the 
draft  report  may  be  sent  to:firp- 
draft@osi.ncsl.nist.gov. 

Paper  copies  of  the  draft  report  are 
available  from  Joan  Wyrwa,  Technology 
Building,  Room  3217,  NIST, 
Gaithersburg.  MD  20899;  telephone: 
(301)  975-3643;  facsimile:  (301)  590- 
0932. 

DATES:  Comments  on  the  draft  report 
must  be  received  on  or  before  February 
18. 1994. 

ADDRESSES:  Written  comments 
concerning  the  draft  report  should  be 
sent  to:  Anastase  Nakassis;  Acting  Chief, 
Systems  and  Network  Architecture 
Division;  ATTN:  Draft  Report  of  FIRP; 
Technology  Building.  Room  B217; 
National  Institute  of  Standards  and 
Technology;  Gaithersburg,  MD  20899. 
Comments  may  also  be  sent  by 
electronic  mail  to  firp- 
comments@osi.ncsI.nist.gov.  Please 
limit  written  comments  to  Bve  printed 
pages  or  less.  Electronic  comments 
should  not  exceed  five  pages  when 
printed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anastase  Nakassis,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899,  telephone: 
(301)  975-3632.  E-mail:  firp.staff@osi. 
ncsl.nist.gov. 

Dated:  January  3, 1994. 
Samuel  Kramer, 
Associate  Director. 
(PR  Doc.  94-538  Filed  1-10-94;  8:45  am] 
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[Docket  No.  900820-3141] 
RIN  No.  0693-AA68 

Approval  of  Federal  Information 
Processing  Standards  (FiPS) 
Publication  140-1,  Security 
Requirements  for  Cryptographic 
Modules 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revision  of 
Federal  Information  Processing 
Standard  140,  General  Security 
Requirements  for  Equipment  Using  the 
Data  Encryption  Standard,  which  will 
be  published  as  FIPS  Publication  140- 
1.  This  revised  standard  supersedes 
FIPS  140  in  its  entirety. 


SUMMARY:  On  January  8, 1991,  a  notice 
was  published  in  the  Federal  Register 
(56  FR  681)  that  a  revision  of  Federal 


Informal  ion  Processing  Standards 
Publication  (FIPS  PUB)  140,  General 
Security!  Requirement  for  Equipment 
Using  thb  Data  Encryption  Standard, 
was  being  proposed  for  Federal  use. 

The  wptten  comments  submitted  by 
interested  parties  and  other  material 
availably  to  the  Department  relevant  to 
this  proposed  revision  were  reviewed  by 
NIST.  Oih  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  Ithe  revised  standard  as  Federal 
Informatfon  Processing  Standards 
Pubhcatlon  (FIPS  PUB)  140-1,  and 
prepare^  a  detailed  justification 
documeat  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  d(  tailed  justification  docimient 
which  w  as  presented  to  the  Secretary  is 
part  of  tl  e  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  nspection  Facility,  room  6020, 
Herbert  i  ].  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

This  F  PS  contains  two  sections:  (1) 
An  anno  incement  section,  which 
provides  information  concerning  the 
applicab  lity,  implementation,  and 
mainteni  nee  of  the  standard;  and  (2)  a 
specifica  tions  section  which  deals  with 
the  techi  ical  requirements  of  the 
standard  Only  the  announcement 
section  o  f  the  standard  is  provided  in 
this  noti(  :e. 

EFFECTIVI ;  DATE:  This  standard  is 
eff^Bctive  on  January  11, 1994. 
ADDRESSI  :S:  Interested  parties  may 
purchasd  copies  of  this  standard, 
includin|  the  technical  specifications 
portion,  from  the  National  Technical 
Information  Service  (NITS).  Specific 
ordering  information  from  NTIS  for  this 
revised  standard  is  set  out  in  the  Where 
to  Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mile*  E.  Smid,  National  Institute  of 
Standarc  i  and  Technology, 
Gaithersl  urg,  MD  20899,  telephone 
(301)  971  -2938. 

Dated:  Jinuary4, 1994. 
Samuel  Ki  amer. 
Associate  Director. 


Ii  formatioii  Processing  Standards 
140-1 


Federal 
Publicatiiii 

(Date) 

Annoimci  ig  the  Standard  for  Security 
Requiremi  nts  for  Cryptographic  Modules 

Federal  information  Processing  Standards 
Publicatiofis  (FIPS  PUBS)  are  issued  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  Section 
111(d)  of  the  Federal  Property  and 
Administative  Services  Act  of  1949  as 
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amended  by  the  Computer  Seciirity  Act  of 
1987,  Public  Law  100-235. 

1.  Name  of  Standard.  Security 
Requirements  for  Cryptographic  Modules 
(FIPS  PUB  140-1). 

2.  Category  of  Standard.  Computer 
Security. 

3.  Explanation.  This  standard  specifies  the 
security  requirements  that  are  to  be  satisfied 
by  a  cryptographic  module  utilized  within  a 
security  system  protecting  unclassified 
information  within  computer  and 
telecommunication  systems  (including  voice 
systems).  The  standard  provides  four 
increasing,  qualitative  levels  of  security: 
Level  1,  Level  2,  Level  3,  and  Level  4.  These 
levels  are  intended  to  cover  the  wide  range 
of  potential  applications  and  environments 
in  which  cryptographic  modules  may  be 
employed.  The  security  requirements  cover 
areas  related  to  the  secure  design  and 
implementation  of  a  cryptographic  module. 
These  areas  include  basic  design  and 
documentation,  module  interfaces, 
authorized  roles  and  services,  physical 
security,  software  security,  operating  system 
security,  key  management,  cryptographic 
algorithms,  electromagnetic  interference/ 
electromagnetic  compatibility  (EMI/EMC), 
and  self-testing.  This  standard  supersedes 
FIPS  140,  General  Security  Requirements  for 
Equipment  Using  the  Data  Encryption 
Standard,  in  its  entirety. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department  of 
Commerce,  National  Institute  of  Standards 
and  Technology,  (Computer  Systems 
Laboratory). 

6.  Cross  Index. 

a.  FIPS  PUB  4&-1,  Data  Encryption 
Standard. 

b.  FIPS  PUB  48,  Guidelines  on  Evaluation 
of  Techniques  for  Automated  Personal 
Identification. 

c.  FIPS  PUB  74,  Guidelines  for 
Implementing  and  Using  the  NBS  Data 
Encryption  Standard. 

d.  FIPS  PUB  81,  DES  Modes  of  Operation. 

e.  nPS  PUB  83,  Guideline  of  User 
Authentication  Techniques  for  Computer 
Network  Access  Control. 

f.  FIPS  PUB  112,  Password  Usage. 

g.  nPS  PUB  113.  Computer  Data 
Authentication. 

h.  nPS  PUB  171.  Key  Management  Using 
ANSIX9.17. 

i.  FIPS  PUB  180,  Secure  Hash  Standard. 

).  Special  Publication  500-157,  Smart  Card 
Technology:  New  Methods  for  Computer 
Access  Control. 

k.  Special  Publication  800-2,  Public  Key 
Cryptography. 

Other  NIST  publications  may  be  applicable 
to  the  implementation  and  use  of  this 
standard.  A  list  (NIST  Publications  List  91) 
of  currently  available  computer  security 
publications,  including  ordering  information, 
can  be  obtained  from  NIST. 

7.  Applicability.  This  standard  is 
applicable  to  all  Federal  agencies  that  use 
cryptographic-based  security  systems  to 
protect  unclassified  information  within 
computer  and  telecommunication  systems 
(including  voice  systems)  that  are  not  subject 
to  Section  2315  of  Title  10..U.S.  Code,  or 


Section  3502(2)  of  Title  44,  U.S.  Code.  This 
standard  shall  be  used  in  designing, 
acquiring  and  implementing  cryptographic- 
based  security  systems  within  computer  and 
telecommunication  systems  (including  voice 
systems),  operated  by  a  Federal  agency  or  by 
a  contractor  of  a  Federal  agency  or  other 
organization  that  processes  information 
(using  a  computer  or  telecommunications 
system)  on  behalf  of  the  Federal  Government 
to  accomplish  a  Federal  function.  Federal 
agencies  which  use  cryptographic-based 
security  systems  for  protecting  classified 
information  may  use  those  systems  for 
protecting  unclassified  information  in  lieu  of 
systems  that  comply  with  this  standard.  Non- 
Federal  government  organizations  are 
encouraged  to  adopt  and  use  this  standard 
when  it  provides  the  desired  security  for 
protecting  valuable  or  sensitive  information. 

8.  Applications.  Cryptographic-based 
security  systems  may  be  utilized  in  various 
computer  and  telecommunication  (including 
voice)  applications  (e.g.,  data  storage,  access 
control  and  personal  identification,  radio, 
facsimile,  video)  and  in  various 
environments  (e.g..  centralized  computer 
focilities,  office  environments,  hostile 
environments).  The  cryptographic  services 
(e.g.,  encryption,  authentication,  digital 
signature,  key  management)  provided  by  a 
cryptographic  module  will  be  based  on  many 
factors  which  are  specific  to  the  application 
and  environment.  The  security  level  of  a 
cryptographic  module  shall  be  chosen  to 
provide  a  level  of  security  appropriate  for  the 
security  requirements  of  the  application  and 
environment  in  which  the  module  is  to  be 
utilized  and  the  security  services  which  the 
module  is  to  provide.  The  security 
requirements  for  a  particular  security  level 
include  both  the  security  requirements 
specific  to  that  level  and  the  security 
requirements  that  apply  to  all  modules 


regardless  of  the  level.  System  characteristics 
not  related  to  security  (e.g., 
telecommunications  interoperability)  are 
beyond  the  scopte  of  this  standard. 

9.  Specifications.  Federal  Information 
Processing  Standard  (FIPS)  140-1,  Security 
Requirements  for  Cryptographic  Module 
(affixed), 

10.  Implementations.  This  standard  covers 
implementations  of  cryptographic  modules 
including,  but  not  limited  to,  nardwara 
components  or  modules,  software  programs 
or  modules,  computer  firmware,  or  any 
combination  thereof.  Cryptographic  modules 
that  are  validated  by  NIST,  or  that  comply 
with  the  requirements  of  the  FIPS  140-1 
implementation  and  FIPS  140  acquisition 
schedules  in  Section  14  of  the  announcement 
of  this  standard,  will  be  considered  as 
complying  with  this  standard.  Information 
about  the  FIPS  140-1  validation  program  can 
be  obtained  frotn  the  National  Institute  of ' 
Standards  and  Technology,  Computer 
Systems  Laboratory,  Gaithersburg,  MD  20899. 

11.  fTPS  Approved  Security  Methods. 
Cryptographic  modules  that  comply  with  this 
standard  shall  employ  cryptographic 
algorithms,  cryptographic  key  generation 
algorithms  and  key  distribution  techniques, 
and  authentication  techniques  that  have  been 
FIPS  approved  for  protecting  Federal 
Government  unclassified  information.  FIPS 
approved  crj-ptographic  algorithms, 
cryptographic  key  generation  algorithms  and 
key  distribution  techniques,  and 
authentication  techniques  include  those  that 
are  either 

a.  Specified  in  a  Federal  Information 
Processing  Standard  (FIPS),  or 

b.  Adopted  in  a  FIPS  and  specified  either 
in  an  appendix  to  the  FIPS  or  in  a  document 
referenced  by  the  FIPS. 

If  a  cryptographic  module  is  required  to 
incorporate  a  trusted  operating  system,  then 


the  module  shall  employ  trusted  operating 
systems  that  have  been  evaluated  by  a  NIST 
accredited  evaluation  authority  and  against  a 
FIPS  approved  evaluation  criteria. 

Information  about  approved  cryptographic 
methods  and  approved  operating  system 
evaluation  authorities  and  criteria  can  be 
obtained  from  NIST. 

12.  Interpretation.  Resolution  of  questions 
regarding  this  standard  will  be  provided  by 
NIST.  Questions  concerning  the  content  and 
specifications  should  be  addressed  to: 
Director.  Computer  Systems  Laboratory, 
ATTN:  FIPS  140-1  Interpretation,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 

13.  Export  Control.  Certain  cryptographic 
devices  and  technical  data  regarding  them 
are  deemed  to  be  defense  articles  (i.e., 
inherently  military  in  character)  and  are 
subject  to  Federal  government  export 
controls  as  specified  in  Title  22,  Code  of 
Federal  Regulations,  parts  120-128.  Some 
exports  of  cryptographic  modules  conforming 
to  this  standard  and  technical  data  regarding 
them  must  comply  with  these  Federal 
regulations  and  be  licensed  by  the  U.S. 
Department  of  State.  Other  exports  of 
cryptographic  modules  conforming  to  this 
standard  and  technical  data  regarding  them 
fall  under  the  licensing  authority  of  the 
Bureau  of  Export  Administration  of  the  U.S. 
Department  of  Commerce.  The  Department  of 
Commerce  is  responsible  for  licensing 
cryptographic  devices  used  for 
authentication,  access  control,  proprietary 
software,  automatic  teller  machines  (ATMs), 
and  certain  devices  used  in  other  equipment 
and  software.  For  advice  concerning  which 
agency  has  licensing  authority  for  a 
particular  cryptographic  device,  please 
contact  the  resf>ective  agencies. 
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Table  1:  F]  PS  140-1  Implementation  Schedule 


14.  Implementation  Schedule.  Table  1 
summarizes  the  implementation  schedule  for 
FIPS  140-1.  The  effective  date  of  this 
standard  is  June  30, 1994. 

From  approval  of  FIPS  140-1  to  its 
effective  date,  agencies  may  purchase 
equipment  with  FIPS  140-1  cryptographic 
modules  that  have  been  affmned  in  writing 


from  th  ( manufacturer  as  complying  with 
this  stai  idard.  From  June  30, 1994  until  six 
months  after  the  establishment  of  the  FIPS 
140-1  validation  program  by  NIST,  agencies 
that  haye  determined  a  need  for  equipment 
with  cryptographic  modules  shall  purchase 
equipm  snt  with  FIPS  140-1  cryptographic 
modulel  that  have  been  affirmed  in  writing 
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by  the  manufacturer  as  complying  with -this 
standard.  A  copy  of  the  written  affirmation 
shall  have  been  sent  to  the  Director, 
Computer  Systems  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 
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Table  2:  FIPS  140  Schedule  for  Acquisition  of  Validated  Products 


For  a  one  year  period  following  the  six 
months  after  the  establishment  of  the  FIPS 
140-1  validation  program,  agencies  shall 
purchase  either  equipment  with  validated 
FIPS  140-1  cryptographic  modules,  or 
equipment  whose  cryptographic  modules 
have  been  submitted  for  FIPS  140-1 
validation.  After  this  period,  only  FIPS  140- 
1  validated  cryptographic  modules  will  be 
considered  as  meeting  the  provisions  of  this 
standard. 

Table  2  summarizes  the  schedule  for 
acquisition  of  FIPS  140  compliant 
equipment.  For  up  to  three  years  following 
June  30, 1994,  equipment  with  cryptographic 
modules  complying  to  FIPS  140,  General 
Security  Requirements  for  Equipment  Using 
the  Data  Encryption  Standard  (formerly 
Federal  Standard  1027),  may  be  purchased  in 
lieu  of  equipment  with  modules  that  comply 
with  this  standard.  These  modules  either 
shall  have  been  endorsed  by  the  National 
Security  Agency  (NSA)  as  complying  to 
Federal  Standard  1027,  or  shall  be  affirmed 
in  writing  by  the  manufacturer  as  complying 
to  FIPS  140.  NSA  endorsed  modules  shall 
have  been  endorsed  prior  to  December,  1993. 
A  list  of  endorsed  products  (NSA  Endorsed 
Data  Encryption  Standard  (DCS)  Products 
List)  is  available  from  the  NSA.  For  modules 
affirmed  by  the  manufacturer  as  complying 
with  FIPS  140,  a  copy  of  the  written 
affirmation  shall  have  been  sent  by  the 
manufacturer  to  the  Director  of  the  Computer 
Systems  Laboratory  at  NIST  prior  to  June  30, 
1994.  A  list  of  these  methods  is  available 
from  NIST. 

Equipment  purchased  under  the  above 
conditions  may  continue  to  be  used  for  the 
lifetime  of  the  equipment  without  the  need 


for  further  affirmation  or  validation  for 
conformance  to  this  standard. 

15.  Qualifications.  The  security 
requirements  specified  in  this  standard  are 
based  upon  information  provided  by  many 
sources  within  the  Federal  government  and 
private  industry.  The  requirements  are 
designed  to  protect  against  adversaries 
mounting  cost-effective  attacks  on 
unclassified  government  or  commercial  data 
(e.g.,  hackers,  organized  crime,  economic 
competitors).  The  primary  goal  in  designing 
an  effective  security  system  is  to  make  the 
cost  of  any  attack  greater  than  the  possible 
payoff. 

While  the  security  requirements  specified 
in  this  standard  are  intended  to  maintain  the 
security  of  a  cr>'ptographic  module, 
conformance  to  this  standard  does  not 
guarantee  that  a  particular  module  is  secure. 
It  is  the  responsibility  of  the  manufacturer  of 
a  cryptographic  module  to  build  the  module 
in  a  secure  manner. 

Similarly,  the  use  of  a  cryptographic 
module  that  conforms  to  this  standard  in  an 
overall  system  does  not  guarantee  the 
security  of  the  overall  system.  The 
responsible  authority  in  each  agency  shall 
assure  that  an  overall  system  provides  an 
acceptable  level  of  security. 

Since  a  standard  of  this  nature  must  be 
flexible  enough  to  adapt  to  advancements 
and  innovations  in  science  and  technology, 
this  standard  will  be  reviewed  every  5  years 
in  order  to  consider  new  or  revised 
requirements  that  may  be  needed  to  meet 
technological  and  economic  changes. 

16.  Waiver  Procedure.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  agencies  may  approve  waivers  to 


Federal  Information  Processing  Standards 
(FIPS).  The  head  of  such  agency  may 
redelegate  such  authority  only  to  a  senior 
official  designated  pursuant  to  Section 
3506(b)  of  Title  44,  U.S.  Code.  Waivers  shall 
be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of  the 
mission  of  an  of>erator  of  a  Federal  computer 
system,  or 

b.  Cause  a  major  adverse  financial  impact 
on  the  operator  which  is  not  offset  by 
Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the  information 
detailed  above.  Agency  heads  may  also  act 
without  a  written  waiver  request  when  they 
determine  that  conditions  for  meeting  the 
standard  cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written  decision 
which  explains  the  basis  on  which  the 
agency  head  made  the  required  finding(s).  A 
copy  of  each  such  decision,  with 
procurement  sensitive  or  classified  portions 
clearly  identified,  shall  be  sent  to:  National 
Institute  of  Standards  and  Technology: 
ATTN:  FIPS  Waiver  Decisions.  Technology 
Building.  Room  8-154;  Gaithersburg,  MD 
20899. 

In  addition,  notice  of  each  waiver  granted 
and  each  delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committee  on  Government  Operations  of  the 
House  of  Representatives  and  the  Committee 
on  Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the  Federal 
Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 


detenninatioo  must  be  publisbmi  hi  the 
Commerce  Business  Daily  as  a  part  of  the 
notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver  detmnination  is 
made  after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized  and 
decides  to  make  under  Section  552(b)  of  Title 
5,  U.S.  Code,  shall  be  part  of  the  procurement 
documentation  and  retained  by  the  agency. 

17.  Where  to  obtain  copies.  Copies  of  this 
publication  are  available  for  sale  by  the 
National  Technical  Information  Service,  U.S. 
Department  of  Commerce,  Springfield,  VA 
22161.  When  ordering,  refer  to  Federal 
Information  Processing  Standartl* 
PublicaUon  140-1  (FIPS  PUB  140-1),  and 
title.  When  microfile  is  desired,  this  should 
be  specified.  Payment  may  be  made  by  check, 
money  order,  credit  card,  or  deposit  account 

[FR  Doc.  94-539  Filed  1-10-94;  »:45  am) 

BILUNO  COOC  3910-CM-M 


National  Ocaanic  and  Atmosphaftc 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnow:  Issuance  of  Public  Display 
Permit  No.  884. 


SUMMARY:  On  Tuesday,  September  21, 
1993,  notice  was  published  in  the 
Federal  Register  (58  FTl  49024)  that  an 
application  (P2Y)  had  been  filed  by  Sea 
World.  Inc.  for  a  permit  to  import  ene 
adult  male  killer  whale  [Orcinus  area) 
identified  as  "Ulysses**  from  the 
Barcelcma  Zoo  in  Barcelona,  Spain. 

Notice  is  hereby  given  that  on  January 
4, 1994,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  of  1972  (16  U.S.C  1361  et 
seq.]  the  NMFS  issued  a  permit  for  the 
above  activities  subject  to  tbe  special 
conditions  set  forth  therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  MMPA.  The  NMFS  has 
determined  that  Sea  World,  Inc.  offers 
an  acceptable  program  for  education  or 
conservation  purposes.  Sea  World,  Inc. 
facilities  are  open  the  public  on  a 
regularly  scheduled  basis  and  access  to 
these  SadUties  is  not  limited  or 
restricted  other  than  by  the  charging  of 
an  admission  fee. 

The  permit  is  available  for  review  by 
appointment  in  the  following  offices: 
Permits  Division,  Office  of  Protected 
Resources.  NMFS.  NOAA.  1315  East- 
West  Highway,  room  13130,  Silver 
Spring.  MD  20910  (301/713-2289); 


Dlrectoi ,  Southeast  Region,  NMFS, 
NOA.  L,  9450  Koger  Blvd..  St. 
Peten  burg.  FL  33702  (813/893-3141): 
and 

Directoi  Southwest  Region,  NMFS. 
NOAA.  501  West  Ocean  Blvd.,  suite 
4200,  Long  Beach,  CA  90302  (310/ 
980-4J016). 

Dated:  lanuary  5, 1994. 
WilliaB  iv.  Fox.  Jr., 

Director,  Office  ofPntected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-585  Filed  1-10-94;  8:45  am] 
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COMMC  WTY  FUTURES  TRADING 
COMMI$SfON 

Trflater«  Cross-Mtargining  Program 
Among  the  Chicago  Mercantile 
Exchange,  the  Intermaritet  Clearing 
Corpoi^on,  and  the  Options  Clearing 

The  Ii^ermarket  Clearing  Corporation 
("ICC")  >nd  the  Chicago  Kfercantile  ' 
Exchan      '' 
theCoi 
Commi 
tosecti 
Comm 


("CME")  have  submitted  to 
lity  Futures  Trading 
tion  ('*Commission^,  pursuant 
h5a(a)(12)(A)ofthe 
lity  Exchange  Act  ("Act").  7 
U.S.C.  §^a(a)(l2)(A).  and  Commission 
Regulatibn  1.41(b).  17  CFR  1.41(b),  a 
proposal  to  implement  a  trilateral  croes- 
margnu]|g  program  with  the  Options 
ClearindCorporatioD  ("OCC")  (CME, 
ICC  andjOCC  together  being  the 
"participating  clearing  organizations). 
The  CKflWCC-OCC  program  would 
involve  the  cross-margining  of  positions 
in  specified  commodity  futures, 
commocfity  options,  and  securities 
options  religible  contracts")  carried  for, 
anvong  others,  certain  market 
professional  customers.  These  market 
profeseioials  would  include  CME 
members  and  firms  owning  CME 
member^ps,  members  of  exchanges 
cleared  by  ICC,  and  market  makers. 
specialists,  and  registered  traders  on 
seciuities  options  markets  whose 
accounts  would  not  be  proprietary 
within  tMe  meaning  of  Commission 
Regulation  1.3(y),  17  CFR  1.3(y), 
("partici|Mting  market  professionals") 
and  who^  positions  are  carried  by 
particip^ing  futures  commission 
merchants  ("FCMs'T  that  also  are 
participating  broker-dealers  ("B/Ds")  or 
by  particti}ating  FCMs  and  their 
affiliated  participating  B/Ds  which  may 
also  be  FCMs  (together  "participating 
clearing  firms"). 

Section  5a(a)(12KA)  of  the  Act 
providesjthat  the  Commission  shall 
approve  t;ontract  market  rules  only  if 
such  ruh  s  "are  determined  by  the 
Commiss  ion  not  to  be  in  violation  of 


JMI 


fthel  Act  or  the  regulations  of  the 
Commission."  Commingling  of  futures 
and  non-futures  funds  of  customers 
currently  is  not  permitted  under  the 
Commission's  regulations.  Section  4d(2) 
of  the  Act,  7  U.S.C  §6d(2),  however, 
authorizes  the  Commission  to  issue  an 
order  prescribing  the  terms  and 
conditions  under  which  "money, 
securities,  and  property  (received  by  an 
FCM  to  margin,  guarantee  or  secure  the 
commodity  futures  trades  or  contracts  of 
a  customer)  may  be  commingled  •  •  • 
with  any  other  money,  securities,  and 
property  received  by  such  (FCMl  and 
required  by  the  Commission  to  be 
separately  accounted  for  and  treated  and 
dealt  with  as  belonging  to  the  customers 
of  such  [FCM)."  Accordingly,  any 
proposal  which  would  permit  such 
commingling  would  require 
Commission  action  pursuant  to  section 
4d(2)  of  the  Act.  as  well  as  Section 
5a(a)(12)(A). 

Whereas,  the  CME-ICC-OCC  non- 
proprietary cross-margining  proposal 
I)rovides  fcw  calculation  by  the 
participating  clearing  organizations  of  a 
single  mai;gin  requirement  to  support 
the  positions  of  participating  market 
professionals  in  eligible  contracts 
carried  by  participating  clearing  firms; 

Whereas,  the  Conmnasioa  has 
reviewed  the  CME-4CC-OCC  cross- 
margining  proposal;  new  ICC  rules  314, 
515,  516,  517,  518.  519.  and  520; 
proposed  amendments  to  ICC  Rules  101, 
301,  302,  513  and  614;  the  proposed 
agreement  among  the  participating 
clearing  organizations;  the  proposed 
agreements  among  the  participating 
clearing  firms  and  the  participating 
clearing  organizations;  and  the  proposed 
agreements  among  the  partidpeting 
market  professionals  and  participating 
clearing  firms  submitted  by  letters  dated 
September  21, 1992  throu^  April  22, 
1 993 ;  the  representations  of  the 
participating  clearing  organizations  as  to 
the  operation  of  the  program;  the 
represenutions  of  the  Securities 
Investor  Protection  Corporation 
("SIPC*)  and  the  Securities  and 
Exchange  Commission  ("SEC");  and 
such  other  documents  as  constitute  the 
complete  record  In  this  matter 
(-Record"); 

Whereas,  the  agreements  among 
participating  mariiet  professionals, 
participating  clearing  firms,  and 
participating  clearing  organizations 
reouirs  that 

la)  Each  participating  market 
professional  acknowledge  in  writing 
that  any  money,  secmities  or  property, 
including  securities  option  positions, 
held  on  his  behalf  in  a  non-proprietary 
cross-margining  account  ("cross- 
margining  property")  will  be  treated  in 


a  manner  consistent  with  the  terms  of 
this  Order  and  any  other  applicable 
order  issued  by  the  Commission: 

(b)  Each  participating  market 
professional  acknowledge  and  agree  in 
writing  that  any  cross-margining 
proi>erty  held  on  his  behalf  by  a 
participating  FCM  or  a  participating  B/ 
D  affiliated  with  a  participating  FCM 
will  be  customer  property  deemed  to  be 
received  by  the  participating  FCM  to  be 
accounted  for,  treated,  and  dealt  with  by 
such  FCM  as  belonging  to  such  market 
professional  in  a  manner  consistent 
with  Section  4d  of  the  Act; 

(c)  Each  participating  market 
professional  agree  in  writing  that,  in  the 
event  of  the  bankruptcy,  liquidation,  or 
receivership  of  or  other  proceeding 
involving  the  distribution  of  funds  held 
by  a  participating  clearing  firm  against 
which  such  market  professional  has  a 
customer  net  equity  claim  in  respect  of 
the  cross-margining  property,  such 
claim  shall  be  subordinated  to  the 
customer  net  equity  claims  of  "public 
customers,"  as  that  term  is  defined  in 
Commission  Regulation  190.01(hh),  17 
CFR  190.01(hh),  of  such  clearing  firm 
that  do  not  relate  to  money,  securities, 
or  property  in  any  cross-margining 
accotmt;  and 

(d)  Each  participating  market 
professional  acknowledge  and  agree  in 
writing  that  cross-margining  property 
held  for  or  on  his  behalf  will  not  be 
customer  property  under  the  Federal 
securities  laws  to  the  extent  necessary  to 
effect  this  Order  and  will  not  be 
customer  property  imder  Subchapter  III 
of  Chapter  7  of  Title  11  of  the 
Bankruptcy  Code,  11  U.S.C.  §§  741-752 
or  the  Securities  Investor  Protection  Act 
("SIPA"),  15  U.S.C.  §  78aaa  et  seq.,  and 
will  not  be  claimed  as  such,  and  will  be 
customer  property  under  the  Act, 
Subchapter  IV  of  Chapter  7  of  Title  11 
of  the  Bankruptcy  Code,  11  U.S.C.  761- 
766,  and  part  190  of  the  Commission's 
regulations,  17  CFR  part  190; 

Whereas,  each  participating  market 
professional  which  signs  such  a 
participant  agreement  will  be  a 
customer  of  a  participating  FCM; 

Whereas,  each  participating  clearing 
firm  will  treat  money,  securities,  and 
property  received  in  respect  of  all 
accounts  other  than  cross-margining 
accounts  in  a  manner  consistent  with 
the  requirements  of  the  Commission  and 
the  SEC  appropriate  thereto; 

Whereas,  SIPC  has  represented  that  it 
has  no  objection  to  the  agreements 
under  which  a  participating  market 
professional's  cross-margining  property 
would  not  be  deemed  to  be  customer 
prop)erty  for  the  purposes  of  SIPA;  and 

Whereas,  the  SEC  nas  concurred  with 
the  treatment  of  securities  positions  and 
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cross-margiiiing  accounts  set  forth  in 
this  Order, 

Now  Therefore,  based  on  the  Record 
in  this  matter,  and  provided  that  the 
cross-margining  proposal  submitted  by 
CME  and  ICC  and  related  propc»ed 
rules  and  rule  amendments  submitted 
by  ICC  are  implemented  consistently 
with  the  representations  and  agreements 
cited  herein,  and  provided  that: 

(a)  Each  participating  clearing 
organization,  participating  clearing  firm, 
and  participating  market  professional 
execute  the  agreements  referred  to 
herein; 

(b)  Each  participating  clearing 
organization,  partidpaUng  clearing  firm, 
and  depository  separately  accoimt  for 
cross-margining  property  maintained  in 
non-proprietary  cross-margining 
accounts  and  not  commingle  such  cross- 
margining  property  with  money, 
securities,  and  property  maintained  in 
any  non-cross-margining  accounts  or 
proprietary  cross-margining  accoimts; 

(c)  Each  participating  clearing 
organization,  partidpating  clearing  firm, 
participating  market  professional,  and 
depository  provide  the  Commission 
with  access  to  its  books  and  records 
with  respect  to  non-proprietary  cross- 
margining  accounts  and  positions  in  a 
manner  consistent  with  Commission 
Regulation  1.31, 17  CFR  1.31; 

(d)  Each  partidpating  clearing  firm 
include  all  cross-margining  property 
received  from  participating  market 
professionals  as  provided  herein  to 
margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures 
contracts,  cominodity  option 
transactions,  or  securities  option 
transactions,  or  accruing  to  such 
participating  market  professionals  as  a 
result  of  such  trades,  contracts, 
commodity  option  transactions  or 
securities  option  transactions,  when 
calculating  segregation  requirements  for 
the  purposes  of  Section  4d  of  the  Ad; 

(e)  Each  participating  clearing  firm 
compute  total  segregation  requirements 
under  Sedion  4d  of  the  Ad  and 
Commission  Regulation  1.32, 17  CFR 
1.32.  by  calculating  separately  the 
requirements  for  cross-margining  and 
non-cross-margining  accounts  without 
using  any  net  liquidating  equity  in  one 
account  to  reduce  a  deficit  in  the  other; 

(f)  Each  participating  clearing  firm 
designate  non-proprietary  cross- 
margining  accounts  and  positions  as 
such  in  its  books  and  records,  including 
both  internal  documents  maintained  at 
the  firms  and  account  statements  sent  to 
participating  market  professionals; 

(g)  Each  participating  clearing 
organization  calculate  the  margin 
requirements  for  each  non-proprietary 
cross-margining  account  separately  from 


the  margin  requirements  for  other 
accounts,  including  proprietary  cross- 
margining  accounts;  colled  any  margin 
required  with  respect  to  non-proprietary 
cross  margining  accounts  separately 
without  applying  any  margin  in  any 
such  account  to  satisfy  a  margin 
requirement  in  any  proprietary  account 
or  any  non-cross-margining  customer 
accoimt  and  without  applying  any 
margin  in  a  non-cross-margining 
customer  account  to  satisfy  a  margin 
requirement  in  any  proprietary  account 
or  any  non-proprietary  cross-margining 
account;  and  maintain  all  cross- 
margining  property  received  from 
participating  clearing  firms  to  margin, 
guarantee,  or  secure  commodity  futures 
trades,  commodity  futures  contrads, 
commodity  option  transactions,  or 
securities  option  transactions  that  are 
effeded  for  non-proprietary  cross- 
margining  accoimts  or  held  in  such 
accounts,  and  all  accruals  resulting  fi-om 
such  trades,  contrads,  commodity 
option  transadions,  or  securities  option 
transadions,  separately  firom  money, 
securities,  and  property  received  to 
margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures 
contrads,  commodity  option 
transadions,  or  securities  option 
transadions  that  are  effeded  for  or  held 
in  any  proprietary  account  or  any  non- 
cross-margining  customer  account,  and 
related  accruals;  and 

(h)  Each  partidpating  clearing 
organization  satisfy  any  defidency  in  a 
non-proprietary  cross-margining 
account  without  recourse  to  non-cross- 
margining  segregated  funds; 

(i)  Notwithstanding  the  foregoing,  a 
participating  clearing  firm  may 
commingle  cross-margining  property 
maintained  in  resped  of  the  non- 
proprietary cross-margining 
arrangement  among  CME,  ICC,  and  OCC 
with  money,  securities  and  property 
maintained  in  resped  of  similar 
Commission-approved  non-proprietary 
cross-margining  arrangements  between 
CME  and  other  commodity  clearing 
organizations,  between  ICC  and  other 
commodity  clearing  organizations,  or 
between  OCC  and  other  commodity 
clearing  organizations,  and  may  apply 
such  commingled  money,  securities, 
and  property  to  meet  its  obligations  to 
a  commodity  or  option  clearing 
organization  arising  from  trades  or 
positions  held  in  its  non-proprietary 
cross-margining  account  established 
pursuant  to  one  or  more  of  such  cross- 
margining  arrangements,  provided  that . 
the  participating  clearing  firm: 

(i)  Separately  identify  and  account  for  the 
money,  securities  and  property  held  pursuant 
to  each  of  the  non-proprietary  cross- 
margining  arrangements:  and 


(ii)  separately  calculate  the  maiigiD 
requuements  with  respect  to  each  of  the  non- 
proprietary-cross-marginiDg  arrangements, 
treating  each  position  as  being  held  pursuant 
to  only  one  such  arrangement: 

It  Is  Her^)y  Ordered  pursuant  to 
section  4d(2)  of  the  Act: 

(1)  That  all  money,  seciirities,  and 
property  received  by  a  participating 
FCM  or  a  participating  B/D  affiliated 
with  a  participating  FCM  to  margin, 
guarantee,  or  secure  securities  option 
trades  or  contracts  carried  in  a  non- 
proprietary-crosa-raargining  account  for 
or  on  behalf  of  participating  market 
professionals,  or  accruing  as  a  result  of 
such  trades  or  contracts,  and  held 
subject  to  the  terms  of  this  Order,  shall 
be  deemed  to  have  been  received  by  the 
participating  FCM  and  shall  be 
accoimted  for  and  treated  and  dealt  with 
as  belonging  to  the  participating  market 
professional  customers  of  the 
participating  FCM  consistently  with 
Section  4d  of  the  Act; 

(2)  That,  subject  to  the  terras  of  this 
Order,  notwithstanding  any  provisions 
to  the  contrary  in  the  Commission's 
regulations  (including,  but  not  limited 
to,  Regulations  1.20(a).  1.22.  and  1.24, 
17  CFR  1.20(a),  1.22.  and  1.24).  the 
money,  securities,  and  property 
described  in  the  preceding  paragraph  of 
this  Order  may  be  commingled  in  a  non- 
proprietary cross-margining  account 
with  money,  securities,  and  property 
received  by  a  participating  FCM  to 
margin,  guarantee,  or  secure  trades  or 
positions  in  eligible  commodity  futures 
or  commodity  option  contracts,  or 
accruing  as  a  result  of  such  trades  or 
contracts,  and  otherwise  required  by  the 
Commission  to  be  segregated  under  the 
Act;  and 

(3)  That,  in  the  event  of  bankruptcy, 
liquidation,  or  receivership  of  or  other 
proceeding  involving  the  distribution  of 
funds  held  by  a  participating  clearing 
firm,  any  customer  net  equity  claim 
which  a  {>artid  prating  market 
professional  has  in  respect  of  cross- 
margining  property  held  by  such 
partici]>ating  clearing  firm  in  a  non- 
proprietary cross-margining  accotmt 
shall  be  treated  as  a  customer  net  equity 
claim,  under  Part  190  of  the 
Commission's  regulations  and 
Subchapter  IV  of  Chapter  7  of  Title  11 
of  the  Bankruptcy  Code,  but  shall  be 
subordinated  to  the  customer  net  equity 
claims  of  "public  customers,"  as  that 
term  is  defined  in  Commission 
Regulation  190.01{hh),  of  such  clearing 
firm  that  do  not  relate  to  cross- 
margining  property. 

It  IS  further  ordered.  Pursuant  to 
section  5a(a)(12)(A)  of  the  Act  and  based 
upon  the  Commission  action  in  the 
three  preceding  paragraphs  of  this 
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Order,  Ihat  the  CME's  and  ICCs  request 
for  Con  imission  approval  of  their 
propos.  J  to  establish  a  CME-ICC-OCC 
cross-njargining  program  for  proprietary 
and  market  professional  accounts  and 
approval  of  the  related  proposed  rules 
and  ruB  amendments  is  hereby  granted. 

Editoi  ud  note  This  document  was 
receivec  at  the  Office  of  the  Federal  Register 
on  Janui  ry  5, 1994. 

Issue<  in  Washington,  DC,  this  second  day 
of  )une    993. 
By  th«  Commission. 


Jean  A. 


^^ebb. 


Secretai  y  of  the  Commission. 


(FRDoc 
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Trilatei  al  Cros»-Margining  Program 
one  the  Commodity  Clearing  Corp., 
Int^nnarfcet  Gearing  Corp.,  and  the 
Clearing  Corp. 
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The  1  Titermarket  Clearing  Corporation 
("ICC"  and  the  Commodity  Clearing 
Corpor  ition  ("CCC")  have  submitted  to 
the  Cor  unodity  Futures  Trading 
Commi  :sion  ("Commis.sion").  pursuant 
to  secti  )n  5a(a}(12)(A)  of  the 
Comnu  dity  Exchange  Act  ("Act"),  7 
U.S.C. :  a(a)(12)(A).  and  Cwnmission 
Reguldl  ion  1.41(b).  17  CFR  1.41(b).  a 
propoa  ;1  to  implement  a  trilateral  cross- 
margin  ng  program  with  The  Options 
Clearin ;  Corporation  ("OCC")  (CCC. 
ICC.  an  1  OCC  together  being  the 
"partic  pating  clearing  organizations"). 
The  CC  [>-ICC-OCC  program  would 
involve  the  cross-margining  of  positions 
in  spec  fied  commodity  futures, 
comma  iity  options,  and  securities 
options  ("eligible  contracts")  carried  for, 
among  jthers.  certain  market 
profess  onal  customers.  These  market 
profess  onals  would  include  New  York 
Cotton  exchange  ("NYCE")  or  FINEX 
membe  -s  and  firms  owning  NYCE  or 
FINEX  nemberships.  members  of 
exchan  ;es  cleared  by  ICC.  and  market 
makers,  specialists,  and  registered 
traders  pn  seciuities  options  markets 
whose  accounts  would  not  be 
propriaary  within  the  meaning  of 
Commifesion  Regulation  1.3(y).  17  CFR 
l-3(y),  ("participating  maiiiet 
professionals")  and  whose  positions  are 
carried  by  participating  futures 
commi!  sion  mertSiants  ("FCMs")  that 
also  art  participating  broker-dealers 
("B/Ds'  )  or  by  participating  FCMs  and 
their  af  iliated  participating  B/Ds  which 
may  ah  o  be  FCMs  (together 
"partic  pating  clearing  firms'!. 

Section  5a(a)(12)(Arof  the  Act 
provides  that  the  Commission  shall 
approv4  contract  market  rules  only  if 
such  ru  les  "are  determined  by  the 
Commi  «ion  not  to  be  in  violation  of 


[the]  Act  or  the  regulations  of  the 
Commission."  Commingling  of  futures 
and  non-fut\u«s  funds  of  customers 
currently  is  not  permitted  under  the 
Commission's  regulations.  Section  4d(2) 
of  the  Act.  7  U.S.Q  6d(2).  however, 
authorizes  the  Commission  to  issue  an 
order  prescribing  the  terms  and 
conditions  under  which  "money, 
securities,  and  property  [receiv^  by  an 
FCM  to  margin,  guarantee  or  secure  the 
commodity  futures  trades  or  contracts  of 
a  customer]  may  be  commingled  •  •  • 
with  any  other  money,  securities,  and 
property  received  by  such  [FCM)  and 
required  by  the  Commission  to  be 
separately  accounted  for  and  treated  and 
dealt  with  as  belonging  to  the  customers 
of  such  IFCM]."  Accordingly,  any 
proposal  which  would  permit  such 
commingling  would  require 
Commission  action  pursuant  to  section 
4d(2)  of  the  Act,  as  well  as  section 
5a(a)(12)(A). 

Whereas,  the  CCC-ICC-OCC  non- 
proprietary cross-margining  proposal 
provides  for  calculation  by  the 
participating  clearing  organizations  of  a 
single  margin  requirement  to  support 
the  positions  of  participating  market 
professionals  in  eligible  contracts 
carried  by  participating  clearing  firms; 

Whereas,  the  Commission  has 
reviewed  the  CCC-ICC-OCC  cross- 
margining  proposal;  the  proposed 
agreement  among  the  partici fating 
clearing  organizations;  the  proposed 
agreements  among  the  participating 
clearing  firms  and  the  participating 
clearing  organizations;  and  the  proposed 
agreements  among  the  participating 
market  professionals  and  participating 
clearing  firms  submitted  by  letters  dated 
April  7  through  November  16, 1993;  the 
representations  of  the  participating 
clearing  organizations  as  to  the 
operation  of  the  program;  the 
representations  of  the  Securities 
Investor  Protection  Corporation 
("SIPC")  and  the  Securities  and 
Exchange  Commission  ("SEC");  and 
such  other  documents  as  constitute  the 
complete  record  in  this  matter 
("Record"); 

Whereas,  the  agreements  among 
participating  market  professionals, 
participating  clearing  firms,  and 
participating  clearing  organizations 
reouire  that: 

(a)  Each  participating  market 
professional  acknowledge  in  writing 
that  any  money,  securities,  or  property, 
including  securities  option  positions, 
held  on  his  behalf  in  a  non-proprietary 
cross-margining  account  ("cross- 
margining  property")  will  be  treated  in 
a  manner  consistent  with  the  terms  of 
this  Order  and  any  other  applicable 
order  issued  by  the  Commission; 


(b)  Each  participating  market 
professional  acknowledge  and  agree  in 
writing  that  any  cross-margining 
property  held  on  his  behalf  by  a 
participating  FCM  or  a  participating  B/ 
D  affiliated  with  a  participating  FCM 
will  be  customer  property  deemed  to  be 
received  by  the  participating  FCM  to  be 
accounted  for.  treated,  and  dealt  with  by 
such  FCM  as  belonging  to  such  market 
professional  in  a  manner  consistent 
with  section  4d  of  the  Act; 

(c)  Each  participating  market 
professional  agree  in  writing  that,  in  the 
event  of  the  bankruptcy,  liquidation,  or 
receivership  of  or  other  proceeding 
involving  the  distribution  of  funds  held 
by  a  participating  clearing  firm  against 
which  such  market  professional  has  a 
customer  net  equity  claim  in  respect  of 
the  cross-margining  property,  such 
claim  shall  be  subordinated  to  the 
customer  net  equity  claims  of  "public 
customers,"  as  that  term  is  defined  in 
Commission  Regulation  I90.01(hh),  17 
CFR  1 90.01  (hh),  of  such  clearing  firm 
that  do  not  relate  to  money,  securiti^, 
or  property  in  any  cross-margining 
account;  and 

(d)  Each  participating  market 
professional  acknowledge  and  agree  in 
writing  that  cross-margining  property 
held  for  or  on  his  behalf  will  not  be 
customer  property  imder  the  Federal 
securities  laws  to  the  extent  necessary  to 
effect  this  Order  and  will  not  be 
customer  property  imder  subchapter  III 
of  chapter  7  of  title  11  of  the  Bankruptcy 
Code,  11  U.S.C.  741-752  or  the 
Securities  Investor  Protection  Act 
("SIPA"),  15  U.S.C.  78aaa  et  seq.,  and 
will  not  be  claimed  as  such,  and  will  be 
customer  property  imder  the  Act, 
subchapter  IV  of  chapter  7  of  title  11  of 
the  Bankruptcy  Code,  11  U.S.C.  761- 
766,  and  jsart  190  of  the  Commission's 
regulations,  17  CFR  part  190; 

Whereas,  each  participating  market 
professional  which  signs  such  a 
participant  agreement  will  be  a 
customer  of  a  participating  FCM; 

Whereas,  each  participating  clearing 
firm  will  treat  money,  securities,  and 
property  received  in  respect  of  all 
accounts  other  than  cross-margining 
accounts  in  a  manner  consistent  with 
the  requirements  of  the  Commission  and 
the  SEC  appropriate  thereto; 

Whereas,  SIPC  has  represented  that  it 
has  no  objection  to  the  agreements 
under  which  a  participating  market 
professional's  cross-margining  property 
would  not  be  deemed  to  be  customer 
property  for  the  purposes  of  SIPA;  and 

Whereas,  the  SEC  has  concurred  with 
the  treatment  of  securities  positions  and 
cross-margining  accounts  set  forth  in 
this  Order; 


Now  Therefore,  based  on  the  Record 
in  this  matter,  and  provided  that  the 
cross-margining  proposal  submitted  by 
CCC  and  ICC  is  implemented 
consistently  with  tlie  representations 
and  agreements  dted  herein,  and 
provided  that: 

(a)  Each  participating  clearing 
organization,  participating  clearing  firm, 
and  participating  market  professional 
execute  the  agreements  referred  to 
herein; 

(b)  Each  participating  clearing 
organization,  participating  cleaijng  firm, 
and  depository  separately  account  for 
cross-margining  property  maintained  in 
non-proprietary  cross-margining 
accounts  and  not  commingle  such  cross- 
margining  property  with  money, 
secuirities,  and  property  maintained  in 
any  non-cross-margining  accounts  or 
proprietary  cross-margining  accounts; 

(c)  Each  participating  clearing 
organization,  participating  clearing  firm, 
participating  market  professional,  and 
depository  provide  the  Commission 
with  access  to  its  books  and  records 
with  respect  to  non-proprietary  cross- 
margining  accounts  and  pc-sitions  in  a 
manner  consistent  with  Commission 
Regulation  1.31,  17  CFR  1.31; 

(d)  Each  participating  clearing  firm 
include  all  cross-margining  property 
received  &t)m  participating  market 
professionals  as  provided  herein  to 
margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures 
contracts,  commodity  option 
transactions,  or  securities  option 
transactions,  or  accruing  to  such 
participating  market  professionals  as  a 
result  of  such  trades,  contracts, 
commodity  option  transactions,  or 
securities  option  transactions,  when 
calculating  segregation  requirements  for 
the  purposes  of  Section  4d  of  the  Act; 

(e)  Each  participating  clearing  firm 
compute  total  segregation  requirements 
under  Section  4d  of  the  Act  and 
Commission  Regulation  1.32. 17  CFR 
1.32.  by  calculating  separately  the 
requirements  for  cross-margining  and 
non-cross-margining  accounts  without 
using  any  net  liquidating  equity  in  one 
account  to  reduce  a  deficit  in  the  other; 

(f)  Each  participating  clearing  firm 
designate  non-proprietary  cross- 
margining  accoimts  and  positions  as 
such  in  its  books  and  records,  including 
both  internal  documents  maintained  at 
the  firms  and  account  statements  sent  to 
participating  market  professionals; 

(g)  Each  participating  clearing 
organization  calculate  the  margin 
requirements  for  each  non-proprietary 
cross-margining  account  separately  from 
the  margin  requirements  for  other 
accounts,  including  proprietary  cross- 
margining  accounts;  collect  any  margin 


required  with  respect  to  non-proprietary 
cross-margining  accoimts  separately 
without  applying  any  margin  in  any 
such  account  to  satisfy  a  margin 
requirement  in  any  proprietary  account 
or  any  non-cross-margining  customer 
account  and  without  applying  any 
margin  in  a  non-cross-margining 
customer  account  to  satisfy  a  margin 
requirement  in  any  proprietary  account 
or  any  non-proprietary  cross-margining 
account;  and  maintain  all  cross- 
margining  property  received  from 
participating  clearing  firms  to  margin, 
guarantee,  or  secure  commodity  futures 
trades,  commodity  futures  contracts, 
commodity  option  transactions,  or 
securities  option  transactions  that  are 
effected  for  non-proprietary  cross- 
margining  accounts  or  held  in  such 
accounts,  and  all  accruals  resulting  fitnn 
such  trades,  contracts,  commodity 
option  transactions,  or  securities  option 
transactions,  separately  from  money, 
securities,  and  property  received  to 
margin,  guarantee,  or  secure  commodity 
futures  trades,  commodity  futures 
contracts,  commodity  option 
transactions,  or  securities  option 
tr'ansactions  that  are  effected  for  or  held 
in  any  proprietary  account  or  any  non- 
cross-margining  customer  account,  and 
related  accruals;  and 

(h)  Each  participating  clearing 
organization  satisfy  any  deficiency  in  a 
non-proprietary  cross-margining 
account  without  recourse  to  non-cross- 
margining  segregated  fund.s; 

(i)  Notwithstanding  the  foregoing,  a 
participating  clearing  firm  may 
commingle  cross-margining  property 
maintained  in  respect  of  the  non- 
proprietary cross-margining 
arrangement  among  CCC,  ICC.  and  OCC 
with  money,  securities,  and  property 
maintained  in  respect  of  similar 
Commission-approved  non-proprietary 
cross-margining  arrangements  between 
CCC  and  other  commodity  clearing 
organizations,  between  ICC  and  other 
commodity  clearing  organizations,  or 
between  OCC  and  other  commodity 
clearing  organizations,  and  may  apply 
such  commingled  money,  securities^ 
and  property  to  meet  its  obligations  to 
a  commodity  or  option  clearing 
organization  arising  from  trades  or 
positions  held  in  its  non-proprietary 
cross-margining  account  established 
pursuant  to  one  or  more  of  such  cross- 
margining  arrangements,  provided  that 
the  participating  clearing  firm: 

(i)  Separately  identify  and  account  for 
the  money,  securities,  and  property  held 
pursuant  to  each  of  the  non-proprietary 
cross-margining  arrangements;  and 

(ii)  Separately  calculate  the  margin 
requirements  with  respect  to  each  of  the 
non-proprietary-cross-margining 
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arrangements,  treating  each  position  as 
being  held  pursuant  to  only  one  such 
arrangement; 

It  is  hereby  ordered.  Pursuant  to 
section  4d(2)  of  the  Act: 

(1)  That  all  money,  securities,  and 
property  received  by  a  participating 
FCM  or  a  participating  B/D  affiliated 
with  a  participating  FCM  to  margin, 
guarantee,  or  secure  securities  option 
trades  or  contracts  carried  in  a  non- 
proprietary-cross-margining  account  for 
or  on  behalf  of  participating  market 
professionals,  or  accruing  as  a  result  of 
such  trades  or  contracts,  and  held 
subject  to  the  terms  of  this  Order,  shall 
be  deemed  to  have  been  received  by  the 
participating  FCM  and  shall  be 
accounted  for  and  treated  and  dealt  with 
as  belonging  to  the  participating  market 
professional  customers  of  the 
participating  FCM  consistently  with 
section  4d  of  the  Act; 

(2)  That,  subject  to  the  terms  of  this 
Order,  notwithstanding  any  provisions 
to  the  contrary  in  the  Commission's 
regulations  (including,  but  not  limited 
to.  Regulations  1.20(a),  1.22,  and  1.24, 
17  CFR  1.20(a),  1.22,  and  1.24),  the 
money,  securities,  and  property 
described  in  the  preceding  paragraph  of 
this  Order  may  be  commingled  in  a  non- 
proprietary cross-margining  account 
with  money,  securities,  and  property 
received  by  a  participating  FCM  to 
margin,  guarantee,  or  secure  trades  or 
positions  in  eligible  commodity  futures 
or  commodity  option  contracts,  or 
accruing  as  a  result  of  such  trades  or 
contracts,  and  otherwise  required  by  the 
Commission  to  be  segregated  under  the 
Act;  and 

(3)  That,  in  the  event  of  bankruptcy, 
liquidation,  or  receivership  of  or  other 
proceeding  involving  the  distribution  of 
funds  held  by  a  participating  clearing 
firm,  any  customer  net  equity  claim 
which  a  participating  market 
professional  has  in  respect  of  cross- 
margining  property  held  by  such 
participating  clearing  firm  in  a  non- 
proprietary cross-margining  account 
shall  be  treated  as  a  customer  net  equity 
claim,  under  part  190  of  the 
Commission's  regulations  and 
subchapter  IV  of  chapter  7  of  title  11  of 
the  Bankruptcy  Code,  but  shall  be 
subordinated  to  the  customer  net  equity 
claims  of  "public  customers,"  as  that 
term  is  defined  in  Commission 
Regulation  190.Ql(hh),  of  such  clearing 
firm  that  do  not  relate  to  cross- 
margining  property. 

It  is  further  ordered.  Pursuant  to 
section  5a(a)(12)(A)  of  the  Act  and  based 
upon  the  Commission  action  in  the 
three  preceding  paragraphs  of  this 
Order,  that  the  CCC's  and  ICC's  request 
for  Commission  approval  of  their 
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propos  al  to  establish  a  CCC-ICC-OCC 
cross-i  largining  program  for  proprietary 
and  mi  irket  professional  accounts  and 
appro\  al  of  the  related  proposed  rules 
and  ru  e  amendments  is  hereby  granted. 

Issue  I  in  Washington.  DC.  this  28th  day  of 
Decemlerl993. 

By  th;  Commission, 

Jean  A.  Webb, 

Secreta  y  of  the  Commission. 

[FR  Do< .  94-541  Filed  1-10-94;  8:45  am) 

BILUNO  I  OOe  6351-01-P 


DEPAI ITMENT  OF  DEFENSE 
Depari  [tient  of  the  Army 


Army  Science  Board;  Closed  Meeting 

ac  :ordance  with  section  10(a)(2)  of 

Federal  Advisory  Committee  Act 

-463),  announcement  is  made  of 

owing  Committee  Meeting: 

of  Committee:  Amiy  Science  Board 


In 
the 
(P.L9 
the  fol 


(ASB). 

Date 

Time 
1994;  OfOO-1 

Place 

Agen 
Summe  ■ 


if  Meeting:  26  &  27  January  1994. 
of  Meeting:  0800-1700.  26  January 
00-1200.  27  January  1994. 
Washington,  DC.  Pentagon, 
fa:  The  Army  Science  Board's  (ASB) 
Study  on  "Capabilities  Needed  to 
Counteil  Current  and  Evolving  Threats"  will 
an  initial  kick-off  meeting.  This 
is  closed  to  the  public  in  accordance 
552b(c)ofTitle5.  U.S.C. 
subparagraphs  (1)  thereof,  and 
J.S.C.,  Appendix  2.  subparagraph 
ne  classified,  and  unclassified 
ion  to  be  discussed  are  so 

intertwined  so  as  to  preclude 
any  portions  of  the  meeting.  The 
Tiinistrative  Officer,  Sally  Warner. 
:ontacted  for  further  information  at 


conduct 

meeting 

with  section 

sjjeci 

Title  5 

10(d) 

informa ;: 

inextric  ibly 

0f)eninj 

ASB 

maybe 

(703)  6915-0781 

Sally  A,  Warner, 

Admini  trative  Officer.  Army  Science  Board.. 

[FR  Doc   94-612  Filed  1-10-94;  8:45  am] 
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DEPAF  TMEtfT  OF  ENERGY 

Noncoinpetitive  Award  of  Financial 
Assistance;  Industrialized  Housing: 
Product  and  Process  Research 
Proposal 

AQENCl^:  Department  of  Energy. 
action;  Notice  of  noncompetitive 
financial  assistance  award. 


SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  through  the 
Seattle  Support  Office,  announces  that 
pursua  It  to  DOE  Financial  Assistance 
Rules  1 D  CFR  600.7(b)(2),  it  intends  to 
award  j  i  cooperative  agreement  to 
Univer  ;ity  of  Oregon  (UO).  The  award 
represents  a  continuation  of  DOE 
fundedi  research  for  the  UO  to  produce 


marketable  industrialized  housing  that 
is  more  energy  efficient.  Public  Law  95- 
224  provides  the  statutory  authority  for 
the  proposed  award. 

SUPPLEMENTARY  INFORMATION:  UO  has 
been  engaged  in  industrialized  housing 
research  for  the  last  four  years  and  has 
made  successful  advances  to  produce 
marketable  industrialized  housing  that 
is  more  energy  efficient  and  has  a  lower 
operating  and  first  cost  than 
conventional  "stick-buiU"  construction. 
Research  under  the  cooperative 
agreement  will  provide  needed  data  to 
CiOE  and  industry  utilizing 
industrialized  housing  technologies. 
Therefore,  the  financial  assistance 
application  is  being  accepted  because 
the  work  to  be  funded  is  necessary  to 
continue  activities  presently  being 
funded  by  DOE  and  the  work  will 
enhance  the  public  benefit.  DOE  knows 
of  no  other  entity  which  is  conducting 
such  an  activity  in  the  near  or  distant 
future.  The  project  period  for  the 
cooperative  agreement  is  expected  to 
begin  in  November  1993  for  a  five  year 
period.  DOE  plans  to  provide  funding  in 
the  amount  of  $10,075,000  for  this 
project  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  James,  U.S.  Department  of 
Energy,  Seattle  Support  Office,  800  Fifth 
Avenue,  suite  3950,  Seattle,  VVA  98104, 
(206)  553-2079. 

Issued  in  Chicago.  Illinois,  on  December 
29. 1993. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Human  Resources  and 
A  dministration . 

[FR  Doc.  94-634  Filed  1-10-94;  8:45  am] 

BILUNO  COOe  e450-01-4M 


Future  Use  of  the  Naval  Oil  Shale 
Reserves  Numbers  1  and  2;  Meeting 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Energy 
plans  to  evaluate  options  for  future  use 
of  Naval  Oil  Shale  Reserves  Numbers  1 
and  2,  including  options  for 
development  of  the  conventional  oil  and 
natural  gas  resources  that  may  be 
contained  within  these  Reserves. 
Reserve  Number  1  occupies  41,000  acres 
in  Garfield  County,  Colorado,  and 
Reserve  Number  2  occupies  90,000  acres 
in  Carbon  and  Uintah  Counties,  Utah. 
Approximately  40  percent  of  the  Utah 
Reserve  is  included  within  the  Uintah 
and  Ouray  Indian  Reservation.  Two 
open  hearings  are  planned  to  provide 
opportunity  for  public  comment  on 
possible,  future  uses  for  these 
properties. 


DATES  AND  ADDRESSES:  The  meeting  wrill 
be  held  on  January  25,  in  Salt  Lake  City, 
Utah,  the  Airport  Holiday  Inn.  1-4  p.m.; 
and  on  January  27,  in  Denver,  Colorado, 
Red  Lion  Inn,  Quebec  Ave.,  1-4  p.m.. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Gary  V.  Latham,  U.S.  Department  of 
Energy,  Office  of  Naval  Petroleum  and 
Oil  Shale  Reserves,  1000  Independence 
Ave.,  SW..  Washington,  DC  20585.  Ph: 
(202)  586-0475,  FAX:  (202)  586-4446. 

SUPPLEMENTARY  INFORMATION:  Naval  Oil 
Shale  Reserves  Numbers  1  and  2 
originally  were  set  aside  by  Congress  to 
furnish  the  Navy  with  a  supply  of  fuel 
in  the  event  of  a  national  emergency. 
Naval  Oil  Shale  Reserve  No.  1  is 
estimated  to  have  more  than  18  billion 
barrels  of  oil  in  place,  with 
approximately  2.5  billion  barrels  of  oil 
recoverable  firom  shale  rated  at  30 
gallons  or  more  per  ton.  Naval  Oil  Shale 
Reserve  No.  2  is  estimated  to  have 
almost  4  billion  barrels  of  shale  oil  in 
place.  No  estimate  of  recoverable  shale 
oil  has  been  made.  The  Department  of 
Energy  has  no  current  plans  to  develop 
the  oil  shale  resouirces  of  either  Reserve 
No.  1  or  Reserve  No.  2. 

The  Naval  Petroleum  and  Oil  Shale 
Reserves'  Strategic  Plan  recognizes  that 
although  development  of  shale  oil  has 
been  deferred,  the  potential  for 
conventional  oil  and  gas  resources 
within  the  Naval  Oil  Shale  Reserves 
properties  must  be  assessed  and  plans 
formulated  to  develop  these  resources  in 
the  near  to  mid-term.  Based  upon 
current  and  past  production  from  oil 
and  gas  fields  located  in  the  vicinities 
of  the  Naval  Oil  Shale  Reserves,  the 
potential  for  recovery  of  substantial 
quantities  of  oil  and  natural  gas  from 
within  the  Reserves'  boundaries  is  quite 
high.  Options  for  development  of  these 
resources  includes  partnerships  with 
industry  (lease  or  farmout).  Federal 
development,  or  simply  deferring 
development,  maintaining  all  or  a 
portion  of  the  properties  as  wilderness 
areas.  Attendance  at  each  of  the  two 
scheduled  hearings  will  be  limited  to 
sixty  persons.  Oral  and/or  written 
presentations  are  invited.  Oral 
presentations  will  be  hmited  to  five 
minutes  each. 

Dated:  January  4, 1994. 
JackS.SkgeL 

Acting  Assistant  Secretary  for  Fossil  Energy. 
IFR  Doc.  94-644  Filed  1-10-94;  8:45  amj 
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Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  request  submitted  for 
expedited  review  by  the  Office  of 
Management  and  Budget. 


SUMMARY:  The  Energy  InformaUon 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  Usted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511, 44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Enerjjv 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of . 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  nimiber  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  DOE  has  requested  expedited 
OMB  approval  by  January  14, 1994.  The 
Desk  Officer  may  be  telephoned  at  (202) 
395-3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington,  EX:  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
Casselbeny.  Office  of  Statistical 


Standards  (EI-73).  Forrestal  Building, 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration. 
Office  of  Oil  and  Gas 

2.  EIA-14. 182,  782A3.C,  821.  856,  863. 
877.  878, and  888 

3. 1905-0174 

4.  Petroleum  Marketing  Program 

5.  Revision — A  new  survey,  EIA-688, 
"On-Highway  Diesel  Fuel  Price 
Survey,"  will  be  included  in  the 
Petroleum  Marketing  Program  when 
approved  by  OMB.  The  sxirvey  is 
designed  to  collect  data  on  the 
National  and  Petroleum 
Administration  for  Defense  (PAD) 
District  level  cash  price  of  self-serve, 
motor  vehicle  diesel  fuel.  The  data 
will  be  used  to  monitor  changes  in 
motor  vehicle  prices,  and  to  report  to 
the  Congress  and  others  upon  request. 
Respondents  will  be  a  scientifically 
selected  sample  of  companies  owning 
retail  outlets  which  sell  motor  vehicle 
diesel  fuel. 

6.  Weekly,  Monthly,  Annually  (EIA-888 
Weekly) 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9. 16,803  respondents  (250  respondents 
for  EIA-888) 

10.  6.54  responses  per  respondent  (52 
responses  for  EIA-888) 

11.  1.46  hrs  per  response  (10  minutes 
per  response  for  EIA-888) 

12.  160.578  hours  (650  hrs.  for  EIA-888) 

13.  The  Petroleum  Marketing  Program 
surveys  collect  information  on  costs, 
sales,  prices,  and  distribution  for 
crude  oil  and  petroleum  products. 
Data  are  published  in  petroleum 
publications  and  in  multifuel  reports. 
Respondents  are  refiners,  first" 
purchasers,  gas  plant  operators, 
resellers/retailers,  motor  gasoline 
wholesalers,  suppliers,  distributors 
and  importers. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L 
96-511).  which  amended  chapter  35  of  title 
44.  United  States  Code  (See  44  U.S.C  3506 
(a)  and  (c)(l]). 

Issued  in  Washington.  DC,  January  4, 1994. 
JoiuiGroM, 

Acting  Director,  Statistical  Standards,  Enerfy 
Information  Administration. 

aiUJNQ  COM  M60-01-M 
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U.S.  DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 


EIA-888: 
ON-HIGHWAY  DIESEL  FUEL  PRICE  SURVEY 


This  report  is  mandator  under  Public  Law  93-275. 
VI  of  the  instructions.  Public  reporting  burden  for  this 
reviewing  instructions,  searching  existing  data  sources 
Infonnation.  Send  comments  regarding  this  burden 
this  burden,  to  the  Energy  Information  Administration, 
and  to  the  Office  of  Information  and  Regulatory  Affairs. 


PART  I.  IDENTIFICATION  DATA 


Company  Name 


Name  of  Contact  Person 


Contact's  Telephone  N  jmber 


I  I  — 


Street'Box'RFD 
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Form  Approved 
OMB  Number 
Form  Expiree: 


EU-888  (    ) 


For  he  provisions  concerning  ttie  confidentiality  of  information  and  sanctions,  see  Sections  V  and 
c  sllection  of  information  is  estimated  to  average  3  minutes  per  response,  including  tht  time  of 

gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  tfte  collection  of 
estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing 

mice  of  Statistical  Standards  El-73,  1000  Independence  Ave.  SW,  Washington,  DC  205S5: 

>ffice  of  Management  and  Budget,  Washington,  DC  20503. 


City 


State 


Z"! 


DOE  ID  No 


PART  II.  PRICE  DATA 


(Retail  price  of  Motor  Vehicle  Diesel  Fuel,  self-service,  i  ash  gniy,  including  all  taxes) 


Comments; 


Completed  by: 


Title  ie  use  1001  makes  It  ■  crlmlnatloffense 
Department  of  the  United  States  any  falle 


JMI 


Code 


Parent  Company:    . 
Parent  DOE  ID  No: . 


Reference  Dates:     Price  as  of: 

Month  I      I      '  '      '      ' 


Day 


Year 


Date 
Called 


Price 
(SO  000  per  gallon) 


for  any  person  knowingly  and  willingly  to  make  to  any  Agency  or 
fictitious  or  fraudulent  statements  as  to  any  matter  within  Its  jurisdiction. 


0 


PfB^ttfl  w.^  *oy  »ft«  on  rtcywefl 


U^.  DEPARTMENT  OF  ENERGY 

Energy  Informatton  Administration 

INSTRUCTIONS  FOR  HLING 

THEEL\-888: 

ON-raCHWAY  DIESEL  FUEL  PRICE  SURVEY 


F  Of  HI  Appfovstf 

OV^B  PIUfnDOP! 

FonnEiplfM: 


GENERAL  INFORMATION 


I.       Purpose 


The  EIA-888  survey  is  designed  to  collect  data  on  the  National  and  Petroleum  Administration  for 
Defense  (PAD)  District  level  cash  price  of  self-serve,  motor  vehicle  diesel  fuel.  The  data  are  used 
to  monitor  changes  in  motor  vehicle  diesel  fuel  prices,  and  to  report  to  the  Congress  and  others 
when  requested. 

The  data  are  used  by  the  U.S.  Department  of  Energy's  (DOE)  Energy  Information  Administration 
(El A)  in  accordance  with  Section  13(b)  of  the  Federal  Energy  Administration  Act  of  1974  (FEAA) 
(P.L  93-275).  V  /. 

II.      Who  Must  Submit 

The  Form  EIA-888  mjist  be  completed  by  a  scientifically  selected  sample  of  companies  owning 
retail  outlets  which  sell  motor  vehicle  diesel  fuel. 


III.  When  to  Submit 

The  data  collected  on  Form  EIA-888  are  requested  on  Monday  of  each  week  by  telephone, 
written  confirmation  of  your  data  submission  is  required. 

IV.  Where  to  Submit 


No 


EIA  personnel  collect  the  data  by  telephone.  Respondents  are  not  required  to  submit  any  Information. 
If  you  have  any  questions  concerning  these  instructions,  please  contact  the  Form  EIA-888  Project 
Manager  at  the  toll  free  number.  1-800-638-8812.  Firms  located  In  Maryland  should  call  301-495- 
8440.  . 

V.  Sanctions 

The  timely  submission  of  EIA-888  by  those  required  to  report  is  mandatory  under  Section  13(b) 
of  the  Federal  Energy  Administration  Act  of  1974  (FEAA)  (Public  Law  93-275).  as  amended.  Failure 
to  respond  may  result  in  a  civil  penalty  of  not  more  than  $2,500  for  each  violation,  or  a  fine  of 
not  more  than  $5,000  for  each  willful  violation.  The  government  may  bring  a  civil  action  to  prohibit 
reporting  violations  which  may  result  in  a  temporary  restraining  order  or  a  preliminary  or  permanent 
Injunction  without  bond.  In  such  civil  action,  the  court  may  also  issue  mandatory  Injunctions 
commanding  any  person  to  comply  with  these  reporting  requirements. 

VI.  Provisions  Regarding  Confidentiality  of  Information 

The  Office  of  Legal  Counsel  of  the  Department  of  Justice  concluded  on  March  20,  1991.  that  the 
Federal  Energy  Administration  Act  requires  the  Energy  Information  Administration  to  provide 
company-specific  data  to  the  Department  of  Justice,  or  to  any  other  Federal  agency  when  requested 
for  official  use,  which  may  include  enforcement  of  Federal  law.  The  infornf«tion  contained  on 
this  form  may  also  be  made  available,  upon  request,  to  another  component  of  the  Department 
of  Energy  (DOE);  to  any  Committee  of  Congress,  the  General  Accounting  Office,  or  other  Con- 
gressional agencies  authorized  by  law  to  receive  such  Information.  A  court  of  competent  jurisdiction 
may  olstain  this  information  In  response  to  an  order. 


0 


PTaM  <Mti  toy  Ml  on  ncycM  ptst' 
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EL\-888  (    ) 


The  information  contained  on  this 
the  extent  that  it  satisfies  the  criteria 
5  U.S.C.  §552.  the  DOE  regulafioni 
Secrets  Act.  18  U.S.C.  §1905. 


GENE  UL  INFORMATION  (Continued) 


f4rm  will  be  kept  confidential  and  not  disclosed  to  the  public  to 
for  exemption  under  the  Freedom  of  Information  Act  (FOIA). 
10  C.F.R.  §1004.11,  Implementing  the  FOIA.  and  the  Trade 


Upon  receipt  of  a  request  for  thi^  information  under  the  FOIA,  the  DOE  shall  make  a  final 
determination  whether  the  informatldn  Is  exempt  from  disclosure  in  accordance  with  the  procedures 
and  criteria  provided  in  the  regulations.  To  assist  us  in  this  determination,  respondents  should 
demonstrate  to  the  DOE  that,  for  eJample,  their  information  contains  trade  secrets  or  commercial 
or  financial  information  whose  releaie  would  be  likely  to  cause  substantial  harm  to  their  company's 
competitive  position.  A  letter  explaining  (on  an  element-by-element  basis)  the  reasons  why  the 
information  would  be  likely  to.  cause  the  respondent  substantial  competitive  harm  if  released  to 
the  public  would  aid  in  this  determination.  A  new  justification  does  not  rteed  to  be  provided  each 
time  information  is  submitted,  if  Xf  e  company  has  previously  submitted  a  justification  for  that 
information  and  the  justification  hi  s  not  changed. 


SPECIFIC  INSTRUCTIONS 


I.  Report  corrections  to  information  cf)ntained  on  the  label  if  the  label  is  incomplete  or  incorrect. 

II.  DOE  Identification  (ID)  Number 
Your  DOE  identification  (ID)  number  is  the  10-digit  number  printed  on  the  label. 

III.  Reference  Dates 
The  report  period  is  as  of  6:00  a.rfi.  Monday 
Indicate  month,  day,  and  year  (e.g[.  November  5.  1993  is:  Month  H  Day  Q5  Year  83). 


The  reported  price  should  be  the 
does  not  offer  self-serve,  then 


cjsh 


rep»rt 


IFR  Doc  94-635  Filed  1-10-94;  8:45  am) 
MLUNQ  cooc  Mso-ei-e 


JMI 


Parti 
klentification  Data 


Part  11 
Price  Data 


price  for  self-serve  motor  vehicle  diesel  fuel.   If  the  station 
the  cash  price  for  mini-serve  (if  available)  or  full  serve. 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-282-000.  el  at.] 

Wisconsin  Public  Service  Corporation, 
et  al.;  Electric  Rates  and  Corporate 
Regulation  Filings 

December  30, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER94-282-000I 

Take  notice  that  on  December  17, 
1993,  Wisconsin  Public  Service 
Corporation  (WPSC)  requested  the 
Commission  to  disclaim  jurisdiction 
over  a  retail  rate  schedule  under  which 
WPSC  serves  the  Ehi  Bay  Campground 
in  Mosinee,  Wisconsin  ("the 
Campground)  at  WPSC's  rural  small 
commercial  and  industrial  (CG-2)  rate, 
or  if  the  Commission  asserts 
jurisdiction,  to  accept  the  agreement  for 
fihng  and  waive  the  notice  requirement 
to  allow  that  the  rate  schedule  to 
become  effective  May  1, 1992. 

Comment  date:  January  12. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER94-281-000I 

Take  notice  that  on  Etecember  17, 
1993,  Wisconsin  Public  Service 
Corporation  (WPSC)  requested  the 
Commission  to  disclaim  jurisdiction 
over  a  retail  rate  schedule  CZ-1  under 
which  WPSC  served  the  Northern 
Mobile  Home  Court  (Northern)  until 
November  of  1993.  WPSC  provided  the 
service  to  Northern  under  "Option  2"  of 
rate  schedule,  which  provides  that  the 
customer  may  install  its  own  meters  at 
each  trailer  stall  and  rebill  electric 
service  to  the  tenant.  WPSC  asserts  that 
the  service  is  clearly  nonjurisdictional; 
however,  WPSC  wishes  to  be  absolutely 
certain  to  avoid  any  late  filing  penalties. 
If  the  Commission  asserts  jurisdiction. 
WPSC  requests  that  the  CZ-1  rate 
schedule  be  accepted  for  filing  and  that 
the  notice  requirement  be  waived  to 
allow  that  rate  schedule  to  become 
effective  as  to  the  Northern  service  on 
January  1, 1963,  which  is  approximately 
when  service  to  Northern  commenced. 

Comment  date:  January  12. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kentucky  Power  Company 

[Docket  No.  ER94-121-000J 

Take  notice  that  on  December  16, 
1993,  Kentucky  Power  Company 
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(Kentucky)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  January  12. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

(Docket  No.  ER94-110-0001 

Take  notice  that  on  December  17, 
1993,  New  England  Power  Company 
(NEP)  tendered  for  filing  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  January  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

(Docket  No.  ER94-70-0001 

Take  notice  that  on  December  15. 
1993.  New  England  Power  Company 
(NEP)  tendered  for  filing  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  January  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Company 

[Docket  No.  ER94-225-000I 

Take  notice  that  on  December  14. 
1993,  New  England  Power  Company 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

Comment  date:  January  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PacifiCorp 

[Docket  No.  ER94-265-000I 

Take  notice  that  on  December  16, 
1993.  PacifiCorp  tendered  for  filing 
agreements  involving  final  amnesty  for 
jurisdictional  service  and  waiver  of 
notice,  issued  July  30, 1993,  under 
Docket  No.  PL93-2-O02.  the  Settlement 
Agreement  between  Bonneville  Power 
Administration  (Bonneville). 
Washington  Public  Power  Supply 
System  (Supply  System)  and  PacifiCorp 
dated  February  27, 1990. 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Supply  System,  the 
Public  Utility  Commission  of  Oregon, 
and  the  Utah  Public  Service 
Commission. 

PacifiCorp  requests  waiver  of  prior 
notice  requirements  be  granted. 

Comment  date:  January  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 


with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoitD.CasiieU. 
Secretory. 
[FR  Doc.  94-552  Filed  1-10-94;  8:45  am) 

BILUNa  COM  S717-ei-» 


[Docket  No.  RP94-1 03-000] 

Willlston  Basin  Interstate  Pipeline 
Company;  Report  of  Re^Jnd 

January  4, 1994. 

Take  notice  that  on  IDecember  30. 
1993  Williston  Basin  Interstate  Pipeline 
Company  (WilUston  Basin).  200  North 
Third  Street.  Suite  300,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  refund 
report  pursuant  to  Section  39  of 
Williston  Basin's  Second  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

Williston  Basin  states  that  on 
December  30, 1993,  refunds  were 
mailed  to  affected  customers  previously 
served  under  Rate  Schedules  G-1  and 
SGS-1  of  First  Revised  Volume  No.  1  to 
Williston  Basin's  FERC  Gas  Tariff  to 
refund  the  remaining  balance  in 
Williston  Basin's  Account  No.  191  as  of 
October  31. 1993,  with  interest  through 
December  29. 1993.  Williston  Basin 
states  that  the  total  amount  refunded 
was  $37,245.  including  interest  of 
$6,222. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants.parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  *o 
intervene.  Copies  of  the  filing  are  on  hie 
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with  the  Commission  and  are  available 

for  public  ins{>ection. 

LoitD.Cuhell. 

Secretary. 

|FR  Doc  94-553  Filed  1-10-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Pinal  Outer  Continental  Shelf  Air 
Permit  Decision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  final  Outer 
Continental  Shelf  air  pennit. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
hereby  gives  notice  of  the  final  Outer 
Continental  Shelf  air  pennit  decision  for 
the  Chevron  U.S.A.  Production 
Company.  Inc.,  Destin  Dome  Block  97 
Exploratory  Well.  Destin  Dome  Block  97 
is  located  approximately  29  miles 
offshore  of  Pensacola.  Florida.  After  due 
consideration  of  the  facts  applicable  to 
this  Outer  Continental  Shelf  source  as 
they  appear  in  the  Administrative 
Record  and  the  requirements  expressed 
in  the  Qean  Air  Act  and  appropriate 
regulations,  the  Regional  Administrator 
has  determined  that  the  Outer 
Continental  Shelf  air  permit,  OCS-FL- 
001,  should  be  issued  with  the  revisions 
incorporated  since  the  preliminary 
determination  announced  by  the 
previous  public  notice  for  this  pennit 
(Public  Notice  Date:  October  3,  1993). 
This  action  constitutes  EPA's  final 
permit  decision  in  accordance  with 
Title  40,  Code  of  Federal  Regulations 
(40  CFR)  §  124.15(a).  The  pennit  will 
become  effective  as  specified  in  this 
notice,  provided  that  no  timely  request 
for  review  under  40  CFR  124.19  is 
received  by  EPA. 

Any  person  who  filed  comments  on 
the  draft  Outer  Continental  Shelf  permit 
or  participated  in  the  public  hearing 
may  petition  the  Environmental 
Appeals  Board  to  review  any  condition 
of  the  permit  decision.  Any  person  who 
failed  to  file  comments  or  failed  to 
participate  in  the  public  hearing  on  the 
draft  permit  may  petition  for 
administrative  review  only  to  the  extent 
of  the  changes  from  the  draft  to  the  final 
permit  decision.  The  petition  shall 
include  a  statement  of  the  reasons 
supporting  that  review,  including  a 
demonstration  that  any  issues  being 
raised  were  raised  during  the  public 
comment  period  (including  any  public 
hearing]  to  the  extent  required  by  40 
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CFR  Part  !l24  and  when  appropriate,  a 
showing  that  the  condition  in  question 
is  based  c  n  a  finding  of  fact  or 
conclusic  a  of  law  which  is  clearly 
erroneouj .  or  an  exercise  of  discretion 
or  an  imp  ortant  policy  consideration. 
EFFECTIVE  DATE:  This  action  is  elective 
February  3, 1994.  The  date  of  service  of 
notice  of  his  final  pennit  decision  was 
January  ID,  1994. 

The  pel  ition  must  be  submitted  to  the 
Regional  \dministrator  by  February  9, 
1994. 

ADDRESS!  5:  Send  petitions  addressed  to 
Mr.  John  -.  Hankinson,  Jr.,  Regional 
Administ  -ator,  at  the  EPA  address  in 
this  notic  i  (Attention:  R.  Scott  Davis/ 
APTMD).  Copies  of  the  documents 
relevant  t  >  this  action  are  available  for 
public  in  pection  during  normal 
business  lours  at  the  following 
locations: 
Region  J\  Library,  Environmental 

Protect  on  Agency,  345  Courtland 

Street  IfE,  Atlanta,  GA  30365. 
Air  Resources  Management  Division, 

FloridaJDepartment  of  Envirormiental 

Protect  on.  111  South  MagnoUa  Drive, 

Tallahssee,  Florida  32399. 
West  Flonda  Regional  Library,  200  West 

Gregory,  Pensacola,  Florida  32501- 

4878.    I 
Orange  ciunty  Library,  101  East  Central 

BoulevArd,  Orlando,  Florida  32801. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Scott  Davis,  Air,  Pesticides,  and  Toxics 
Managerapnt  Division,  U.S.  EPA  Region 
IV,  345  Ciurtland  Street,  NE,  Atlanta, 
GA  3036i  Telephone  (404)  347-5014. 

Dated:  January  5,1994. 
Patrick  M.Tobin, 
Acting  Regional  Administrator. 
[FR  Doc.  9  1-617  Filed  1-1(^-94;  8:45  am] 
BiuiNOCOCE  eeao-eo-p 
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National  Drinking  Water  Advisory 
Council  Request  for  Nominations 

The  U.S.  Envirorunental  Protection 
Agency  (IP A)  invites  all  interested 
persons  t«  nominate  qualified 
individuis  to  serve  as  members  of  the 
National  prinking  Water  Advisory 
Council.  This  Advisory  Council  was 
established  to  provide  practical  and 
independent  advice,  consultation  and 
recommendations  to  the  Agency  on  the 
activities]  functions  and  policies  related 
to  the  imslementation  of  the  Safe 
Drinking Vvater  Act  as  amended.  The 
Council  donsists  of  fifteen  members, 
including  a  Chairperson.  Five  members 
represent  the  general  public;  five 
members  represent  appropriate  state 
and  local  agencies  concerned  with  water 


hygiene  and  public  water  supply;  and 
five  members  represent  private 
organizations  or  groups  demonstrating 
an  active  interest  in  the  field  of  water 
hygiene  and  public  water  supply.  Each 
member  holds  office  for  a  term  of  three 
years  and  is  eligible  for  reappointment 
On  December  15  of  each  year,  five 
members  complete  their  appointment. 
This  notice  solicits  names  to  fill  the  five 
vacancies  as  of  December  16, 1993. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership.  Nominees  should  be 
identified  by  name,  occupation, 
position,  address  and  telephone 
number.  Nominations  must  include  a 
cunent  resume  providing  the  nominee's 
background,  experience,  and 
qualifications. 

Persons  selected  for  membership  will 
receive  compensation  for  travel  and  a 
nominal  daily  compensation  while 
attending  meetings. 

Nominations  should  be  submitted  to 
Charlene  E.  Shaw,  Designated  Federal 
Official.  National  Drinking  Water 
Advisory  Council,  U.S.  Environmental 
Protection  Agency,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street  SW,  Washington,  DC  20460.  no 
later  than  30  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
agency  will  not  formally  acknowledge 
or  respond  to  nominations. 

Dated:  January  5, 1994. 

James  R.  Elder, 

Director,  Office  of  Ground  Water  and  Drinking 
Water 

IFR  Doc.  94-618  Filed  1-10-94:  8:45  am] 
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[FRL-4822-7] 

Environmental  Information  and 
Assessment  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology;  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  PL  92463,  EPA  gives 
notice  of  a  one-day  meeting  of  the 
Environmental  Information  and 
Assessment  (EIA)  Committee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues,  and  the 
EIA  Committee  examines  issues 
associated  with  the  gathering, 
dissemination,  and  use  of 


environmentally  related  data  and 
information. 

Three  topics  will  be  discussed  during 
the  meeting: 

1.  A  new  EIA  Committee  project  to 
devise  recommendations  that  may  be 
incorporated  in  the  Information 
Resources  Management  (KM)  Strategic 
Plan  EPA  is  developing. 

2.  Previous  EPA  IRM  planning  efforts. 

3.  The  status  of  current  EPA  IRM 
programs. 

Scheduling  constraints  preclude  oral 
comments  from  the  public  during  the 
meeting.  Written  comments  can  be 
submitted  by  mail,  and  will  be 
transmitted  to  Committee  members  for 
consideration. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday,  January  19, 1994,  from 
9  a.m.  to  5  p.m. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce  1601F,  Office  of 
Cooperative  Environmental 
Management,  U.S.  EPA,  401  M  Street 
SW.,  Washington,  DC  20460. 

The  public  meeting  will  be  held  at  the 
National  Governor's  Association  Hall  of 
the  States,  Room  333,  444  North  Capitol 
Street,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Joyce,  Designated  Federal  Official, 
Direct  line  (202)  260-6889.  Secretary's 
line  (202)  260-6892. 

Dated:  December  22, 1993. 
Mark  Joyce, 

Designated  Federal  Official. 
IFR  Doc.  94-619  Filed  1-10-94;  8:45  am) 
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[FRL-4824-2] 

CWA  303(d):  EPA's  Intent  To  Approve 
and  Availability  of  State  List 
Submissions 

AGENCY:  Environmental  Protection 
Agency,  Region  n. 
ACTION:  Notice. 
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SUMMARY:  This  notice  announces  the 
U.S.  Environmental  Protection  Agency's 
(EPA)  intent  to  approve  the  lists 
submitted  to  the  U.S.  EPA  pursuant  to 
Clean  Water  Act  (CWA)  section  303(d) 
by  the  State  of  New  York,  the  State  of 
New  Jersey,  and  the  Commonwealth  of 
Puerto  Rico  on  September  4, 1992,  May 
20, 1993.  and  November  18, 1993,, 
respectively.  Please  be  advised  that  the 
U.S.  Virgin  Islands  is  not  required  to 
submit  a  303(d)  list  because  there  are  no 
water  quality-limited  segments  in  the 
U.S.  Virgin  Islands  requiring  Total 
Maximum  Daily  Loads  (TMDL).  EPA 
issued  its  intent  to  approve  the  New 
York  State  September  4, 1992  list 


submittal  on  May  18, 1993.  With  regard 
to  the  New  Jersey  May  20, 1993  and  the 
Puerto  Rico  November  18, 1993  list 
submittals,  although  EPA  has  not  yet 
sent  out  approval  letters,  EPA  does 
intend  to  approve  both  of  these  list 
submittals  as  well. 

In  the  case  of  the  Puerto  Rico  eection 
303(d]  list,  it  should  be  noted  that 
several  modifications,  which  will  affect 
the  Commonwealth's  section  303(d)  list, 
have  been  agreed  upon  by  the  Puerto 
Rico  Environmental  Quality  Board 
(PREQB)  and  EPA  subsequent  to  the 
November  18, 1993  submittal.  These 
proposed  modifications  reflect  recent 
negotiations  between  PREQB  and  EPA 
regarding  1994  permitting  priorities  in 
Puerto  Rico.  The  current  Puerto  Rico 
section  303(d)  list  does  not  reflect  these 
specific  modifications.  Since  the  section 
303(d)  process  is  ongoing,  another 
comprehensive  review/revision  of  all 
State  section  303(d)  lists  is  scheduled  to 
take  place  in  April,  1994.  At  that  time 
the  Puerto  Rico  section  303(d)  list  will 
be  updated  to  include  all  agreed  upon 
modifications. 

EPA  is  soliciting  public  comment  on 
its  intent  to  approve  these  303(d)  lists, 
which,  together  with  EPA's  tentative 
approval  documents,  are  available  to  the 
public. 

DATES:  Comments  on  EPA's  intent  to 
approve  these  lists  and  the  list 
submittals,  must  be  submitted  to  EPA 
on  or  before  February  10, 1994. 
ADDRESSES:  Copies  of  the  lists  submitted 
pursuant  to  303(d)  and  EPA's  tentative 
approval  documents  can  be  obtained  by 
writing  to  Mr.  Wayne  Jackson,  Surface 
Water  Quality  Branch,  U.S.  Environ- 
mental Protection  Agency  Region  11, 
Jacob  K.  Javits  Federal  Building,  26 
Federal  Plaza,  New  York,  New  York 
10278  or  calling  (212)  264-5685. 
Comments  on  these  items  should  be 
sent  to  Mr.  Wayne  Jackson  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  Jackson,  telephone  (212)  264- 
5685. 

SUPPI.EMENTARY  INFORMATION:  Section 
303(d)  of  the  Clean  Water  Act  (CWA).  as 
amended  by  the  Water  Quality  Act  of 
1987,  requires  every  State  to:  Identify 
those  waters  within  its  boundaries  for 
which  the  effluent  limitations  required 
by  section  301(b)(1)(A)  and  section 
301(T5)(1)(B)  of  the  CWA  are  not 
stringent  enough  to  meet  any  water 
quality  standard  applicable  to  such 
waters.  Each  State  is  required  to  Identify 
the  pollutants  causing  the  impairment 
of  the  listed  waters.  Sertion  303(d) 
further  requires  the  State  to  establish  a 
priority  ranking  for  such  waters,  taking 
into  account  the  seventy  of  the 


pollution  and  the  designated  uses  of 
these  waters.  Finally,  the  State  is 
required  to  identify  waters  targeted  for 
TMDL  development  over  the  next  two 
(2)  years.  TMDLs  estabUsh  the  allowable 
pollutant  loadings  necessary  for  a 
waterbody  to  meet  applicable  State 
water  quality  standards.  State  303(d) 
lists  and  TMDLs  are  submitted  to  EPA 
for  approval  or  disapproval.  The 
deadline  for  submitting  the  above  lists 
to  the  United  States  Environmental 
Protection  Agency  (EPA)  was  October 
22. 1992  (See  57  FR  33047  (July  24, 
1992)). 

Consistent  with  40  CFR  130.7,  New 
York,  New  Jersey  and  Puerto  Rico 
submitted  to  EPA,  for  approval,  their 
listing  decisions  under  section  303(d) 
on  September  4, 1992,  May  20. 1993, 
and  November  18, 1993,  respectively. 
EPA  today  notices  its  intent  to  approve 
these  lists  and  solicits  public  comment 
on  both  the  intent  to  approve  and  on  the 
lists.  EPA  is  soliciting  comments  on  the 
New  York.  New  Jersey,  and  Puerto  Rico 
1992  CWA  section  303(d)  lists  and 
approvals.  All  future  biennial 
submissions  of  the  303(d)  lists  will 
provide  for  public  comment  at  the  State 
level. 

The  lists  and  approvals  are  available 
by  mail  or  for  public  inspection  at  the 
EPA  Region  2  office  by  appointment.  To 
request  a  copy  of  a  list  and/or  approval, 
to  make  arrangements  to  examine  the 
lists,  or  to  submit  comments,  contact  the 
Agency  representative  identified  above. 
Comments  must  be  submitted  within       ^^ 
thirty  (30)  days  of  the  publication  of  this 
notice. 

Following  the  close  of  the  comment 
period,  EPA  will  make  a  final 
determination  on  the  State  lists  and  will 
issue  a  response  to  comments  received. 
A  copy  of  EPA's  decision  and  response 
to  comments  document  will  be  sent  to 
all  parties  submitting  comments  in 
response  to  this  notice. 

Dated  December  27, 1993. 
William  J.  Muszynski, 
Acting  Regional  Administrator 
[FR  Doc  94-620  Filed  1-10-94;  8:45  am) 
BILUWO  COOC  t6tO  5C  l> 
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Water  Pollution  Control;  Approval  of 
Application  by  South  Dakota  To 
Administer  tt>e  National  Pollutant 
Discharge  Elimination  System 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Approval  of  application. 
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summary:  On  December  30, 1993,  the 
Acting  Regional  Administrator  for  the 
Environmental  Protection  Agency 
(EPA).  Region  Vm,  approved  the 
application  by  the  State  of  South  Dakota 
to  administer  and  enforce  the  national 
pellutant  discharge  elimination  system 
(NPDES)  program  for  regulating 
discharges  of  pollutants  into  waters 
within  the  State. 

EFFECTIVE  DATE:  December  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  LaCombe  at  (303)  293-1593, 
NPDES  Branch.  {8WM-C);  U.S.E.P.A., 
Region  VIII;  Denver  Place,  999  18th 
Street,  suite  500;  Denver,  CO  80202- 
2466. 

SUPPLEMENTARY  INFORMATION:  The 
application  of  the  South  Dakota 
Department  of  Environment  and  Natural 
Resources  (DENR)  was  received  by  EPA 
on  April  28, 1993.  Several  modifications 
were  made  to  the  application  package, 
based  on  discussions  twtween  the  EPA, 
the  DENR,  and  the  Office  of  the 
Attorney  General.  The  final  changes, 
including  the  signing  of  the 
Memorandum  of  Agreement  by  the 
Governor,  were  completed  on  August 
30. 1993. 

South  Dakota's  application  was 
described  in  Federal  Register  notices 
dated  September  1  and  9, 1993,  at  58  FR 
46145  and  47417,  and  in  notices 
published  in  the  Rapid  City  Journal  and 
the  Sioux  Falls  Argus-Leader  on  August 
27  and  September  10, 1993.  In  the 
September  1, 1993  Federal  Register 
notice  and  the  August  27,  1993 
newspaper  notices,  EPA  highlighted 
three  issues  upon  which  it  specifically 
requested  public  comment.  These  issues 
concerned  unsigned  complaints  from 
the  general  public,  penalty  authority, 
and  citizen  intervention  in  enforcement 
actions. 

Copies  of  South  Dakota's  application 
package  were  available  for  public 
review  at  the  EPA  Region  VIII  office  and 
at  the  DENR  office  in  Pierre.  South 
Dakota.  Copies  also  could  be  purchased 
from  the  DENR  at  a  cost  of  $10.00. 

EPA  provided  copies  of  South 
Dakota's  public  notices  to  permitted 
facilities,  tribal  councils  and  tribal 
environmental  agencies,  and 
environmental  groups  in  South  Dakota. 
The  mailing  list  used  is  part  of  the 
record  of  the  program  application  and 
review  process.  By  letter  dated  August 
25, 1993,  EPA  provided  copies  of  South 
Dakota's  application  to  the  U.S.  Fish  & 
Wildlife  Service,  and  to  the  South 
Dakota  State  Historic  Preservation 
Officer. 

As  part  of  the  public  comment 
process,  EPA  conducted  two  public 
hearings  on  South  Dakota's  application. 


Federal  Regbter  /  Vol.  59,  No.  7  /  Tuesday.  January  11.  1994  /  Notices 


1537 


The  he  irings  occurred  on  October  14, 
1993  a  the  Matthew  Training  Center, 
Joe  Fo!  s  Building,  523  East  Capitol, 
Pierre,  South  Dakota,  beginning  at  3  and 
7  p.m.  rhe  first  hearing  lasted 
appro}i  imately  one  hour,  and  the  second 
lasted  I  ibout  45  minutes.  The  register  of 
those  attending  is  contained  in  the 
administrative  record.  In  addition,  until 
Octob*  22, 1993,  EPA  accepted  written 
comm«  nts  from  the  public.  All 
comm(  nts  or  objections  presented  at 
either  lublic  hearing  or  received  in 
wTitinj  by  EPA  Region  VIII  by  October 
22, 19<  3,  were  considered  by  EPA. 

Com  nents  were  received  regarding 
the  fol  owing  issues:  (1)  Unsigned 
compl  ints,  (2)  penalty  authority,  (3) 
citizen  intervention,  (4)  jurisdiction 
over  In  dian  Country,  (5)  pretreatment 
progra  n,  (6)  mechanisms  for  ensuring 
protecl  ion  of  endangered  and  threatened 
specie! ,  and  (7)  overall  benefits  or  lack 
of  ben«  fits  resulting  from  authorization. 
EPA  r«  sponse  to  all  comments  are 
contaii  ed  in  this  notice.  Summaries  of 
the  coi  iments  and  EPA's  responses 
follow  The  comments  and  hearing 
record  are  contained  in  the 
admin  strative  record  supporting  this 
notice, 

I.  Unsi  ped  Complaints 

Fed«  ral  regulations  at  40  CFR 
123.26|b)(3)  and  (4)  require  a  State 
approved  to  administer  the  NPDES 
program  to  maintain  a  program  for 
investigating  information  regarding 
violations  of  applicable  program  and 
permidrequirements,  to  maintain 
procequres  for  receiving  and  ensuring 
proper  consideration  of  information 
submit  led  by  the  public  about  violations 
of  app  icable  program  and  permit 
requin  ments,  to  encourage  public' . 
efforts  in  reporting  violations,  and  to 
make  i  vailable  information  on  reporting 
procec  ures. 

As  outlined  in  EPA's  September  1, 
1993  Federal  Register  notice  and 
Augusj  27, 1993  newspaper  notices, 
Sectioi  34A-2-111  of  the  South  Dakota 
Codifiid  Laws  [SDCL)  prohibits  the 
DENR  from  performing  inspections  or 
conducting  other  investigatory  activities 
pursua  nt  to  SDCL  Sections  34A-2-40, 
34A-2  -44.  and  34A-2-45  based  on,  or 
as  a  re  ult  of,  information  received  from 
the  general  public  imless  the  person 
provicUng  the  information  signs  a 
compl  lint,  which  is  to  remain 
confid  mtial  with  the  DENR.  The 
statem  jnt  by  the  South  Dakota  Attorney 
Genen  1  notes  that  information  in 
compl  lints  from  the  general  public 
made  o  another  agency  or  DENR 
prografn  and  then  referred  to  the  DENR 
NPDES  program  is  not  considered  "as  a 
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result  of  a  complaint  from  the  general 
public. 

The  State  has  described  the  means  by 
which  it  will  consider  and  respond  to 
NPDES-related  information  from  the 
general  public  and  from  other  state 
governmental  agencies.  The  DENR  will 
investigate  and  respond  to  all  citizen 
complaints  where  a  signed  complaint 
form  has  been  received  and  will 
investigate  all  complaints  received  from 
other  government  agencies.  At  the  time 
an  unsigned  complaint  is  received, 
DENR  will  determine  whether 
appropriate  department  authorities  exist 
under  any  state  environmental  statute  to 
handle  the  unsigned  complaint.  If  not, 
the  citizen  shall  be  referred  to  the  South 
Dakota  Department  of  Emergency  and 
Disaster  Services,  the  South  Dakota 
Department  of  Game.  Fish  &  Parks,  or 
another  appropriate  State  agency.  The 
appropriate  State  agencies  shall  receive 
anonymous  complaints  and  either 
investigate  under  their  authorities  or 
sign  and  refer  the  complaint  to  DENR. 
The  process  used  for  investigating  and 
responding  to  unsigned  complaints  will 
be  published  in  major  newspapers  in 
South  Dakota  and  will  be  prominently 
posted  in  the  main  office  and  the  field 
offices  of  the  DENR. 

In  its  oversight  role,  EPA  has 
established  a  "hotline"  (1-800-227- 
8917)  to  receive  complaints,  both 
identified  and  anonymous,  regarding 
NPDES-related  activities  in  South 
Dakota.  To  communicate  this  fact  to  the 
general  public,  EPA  will  publish  the 
hotline  number  in  the  Rapid  City 
"Journal"  and  the  Sioux  Falls  "Argus- 
Leader",  as  well  as  sending  a  notice  to 
public  interest  groups  and  permitted 
facilities.  The  hotline  number  may  be 
used  by  callers  who  have  information 
concerning  a  possible  violation  of  an 
NPDES  permit  or  program  requirement. 
The  caller  will  be  referred  to  a  staff 
member  of  the  EPA  Region  VIII  NPDES 
Branch.  This  staff  person  will  record  the 
information  received  and  make  a 
decision  whether  or  not  an  investigation 
is  needed.  EPA  may  conduct  the 
investigation  or  request  that  the  DENR 
investigate. 

A.  Comments  in  Support  of  Sec.  34A- 
2-111 

Those  supporting  South  Dakota's 
system  for  addressing  unsigned 
complaints  included  the  DENR, 
municipal,  agricultural,  and  mining 
associations,  municipalities,  another 
State  agency,  and  industrial  dischargers. 

1.  Several  commenters  questioned  the 
motives  of  people  who  submit  unsigned 
complaints  and/or  the  merits  of  sudi 
complaints.  They  referred  to  the  right  to 


face  one's  accusers.  Their  comments 
included: 

A  fiew  persons  stated  that  unsigned 
complaints  result  from  fieuds.  cranks,  or 
competitors. 

Two  expressed  the  opinion  that  if  a 
complaint  is  genuine,  the  person 
making  it  should  have  the  commitment 
to  sign  it.  A  representative  of  an 
agricuhural  group  that  identified  itself 
as  the  prime  sponsor  of  Sec.  34A-2-111 
stated  that  "there  should  be  a  great  deal 
of  responsibility  laid  at  the  feet  of  those 
people  making  the  complaint  *  *  • 
[South  Dakota  is]  a  stand-up  place 
•  *  *  South  Dakota  newspapers,  by  and 
large,  don't  accept  letters  to  the  editors 
that  are  unsigned.  South  Dakota  State 
agencies,  by  and  large,  do  not  accept 
letters  of  complaint  or  phone  calls  that 
are  anonymous.  South  Dakota  Attorney 
General's  office  does  not  accept 
complaints  that  are  anonymous,  with 
some  exceptions."  Two  commenters 
stated  that  a  person  is  entitled  to  face 
his  accusers  and  is  protected  from 
anonymous  harassment.  One  of  them 
cited  the  Sixth  Amendment  of  the  U.S. 
Constitution. 

2.  Some  commenters  indicated  that 
the  state  government  and  the  regulated 
community  should  be  protected  from 
unsigned  complaints: 

One  city  official  noted  that  unsigned 
complaints  can  have  a  detrimental  effect 
upon  an  organization  otherwise  trying 
to  work  cooperatively  to  achieve 
compliance. 

"•  •  'an  anonymous  phone  call  or 
letter  is  too  easy  a  method  to  trigger  en 
environmental  audit  *  *  *." 

"(Section]  34A-2-111  is  a  necessary 
statute  that  helps  to  limit  the 
expenditure  of  staff  time  on  frivolous 
personal  grudge  type  complaints." 

3.  Some  commenters  praised  DENR's 
record  in  conducting  investigations  and 
allowing  for  public  participation.  They 
also  noted  the  existence  of  the  EPA 
"800"  number.  Their  remarks  included: 

The  Secretary,  DENR,  asserted  in  his 
written  statement:  "To  our  knowledge, 
since  the  passage  of  this  law  [SDCL 
Section  34A-2-111),  this  law  has  never 
hindered  our  ability  to  address  water 
pollution  incidents  nor  has  it  hindered 
public  involvement." 

"•  •  •  the  current  SDCL  Section 
34A-2-111  is  working  very  well.  DENR 
is  very  responsible  in  investigating 
complaints  and  has  a  system  in  place  to 
guarantee  that  investigations  take  place 
once  a  complaint  arises  and  to  keep  the 
identity  of  the  party  making  the 
complaint  confidential." 

A  tew  commenters  referred  to  the  fact 
that  EPA  is  maintaining  an  "800" 
number  for  persons  not  wishing  to 
communicate  with  the  state. 


4.  Several  commenters  indicated  that 
the  state's  system  provides  sufficient 
opportimity  for  public  participation  and 
agency  investigation  of  complaints. 
"They  supported  this  point  by 
identifying  three  ways  in  which  Section 
34A-2-111  was  restricted  in  its 
applicability: 

a.  The  prohibition  applies  to 
complaints  from  the  general  public,  not 
to  complaints  made  or  passed  on  by 
another  federal,  state  or  local  level  of 
government.  If  DENR  determines  that  it 
lacks  authority  to  investigate  a 
complaint,  the  complaint  is  then 
referred  to  another  agency. 

b.  The  prohibition  does  not  apply  to 
the  state's  mining  laws,  solid  waste 
laws,  and  hazardous  waste  laws.  Most 
complaints  from  factory  workers  will 
relate  to  hazardous  waste  violations, 
which  are  not  covered  by  this 
prohibition. 

c.  The  prohibition  does  not  apply  to 
DENR's  right  of  entry,  to  the  issuance  of 
an  emergency  order,  to  determinations 
of  responsibility  for  discharges,  to  waste 
disposal  into  state  waters,  and  to  more 
general  authorities  to  investigate 
violations  of  Chapter  34A-2. 

B.  Comments  Opposing  Sec.  34A-2-111 

Those  opposing  South  Dakota's 
system  for  handling  unsigned 
complaints  included  environmental 
groups  and  individuals  working  in 
municipal  facilities. 

1.  Some  commenters  stated  that 
people  hesitate  to  sign  complaints 
because  they  fear  reprisals: 

An  anonymous  individual  who 
described  himself  or  herself  as  a 
"person  employed  in  the  wastewater 
and  pretreatment  field  in  the  State  of 
South  Dakota"  stated,  "Many  times 
people  are  reluctant  to  sign  complaints 
t)ecause  of  some  type  of  repercussion." 

"It  is  a  reality  that  many  individuals 
are  reluctant  to  report  suspected  or 
obvious  discharge  violations  for  fear  of 
reprisal.  Real  or  i>erceived,  it  is  a 
reality." 

An  environmental  group  (which 
stated  that  it  had  recently  concluded  a 
successful  citizen's  suit  against  a  mining 
company  in  South  Dakota)  commented 
that  it  had  filed  written  complaints  with 
the  DENR  based  on  anonymous  tips  that 
it.  rather  than  the  DENR,  had  received. 
Citizens  had  been  reluctant  to  file  a 
complaint  even  if  it  was  considered 
"confidential."  This  group  also  stated 
that  it  had  never  found  any  citizen 
complaint  to  be  frivolous  or  harassing. 

2.  Several  commenters  criticized  the 
process  for  investigating  and  responding 
to  unsigned  complaints,  described  in 
Item  E.4.  on  page  7  of  the  MCA.  Their 
comments  included: 


"The  MOA  should  contain 
unequivocal  language  setting  forth  a 
specific  procedure  for  SDDENR  to 
follow  for  maintaining  (l)  an 
investigation  of  violations  and  (2) 
procedures  for  ensuring  proper 
consideration  of  information  froth  the 
public  about  violations." 

"We  do  find  fault,  at  times,  with  the 
depth  and  timeliness  of  the 
'investigation'  conducted  by  DENR 
upon  our  filed  complaints. 
Investigations  conducted  several  days  to 
weeks  after  a  complaint  is  filed  may 
miss  a  violation." 

"In  South  Dakota,  with  its  small 
population  and  overlapping  networks  of 
personal  and  business  relationships, 
unsigned  complaints — if  they  are 
seriously  considered  by  SDDENR  are 
likely  to  be  the  most  fruitful  sources  of 
violation  reporting." 

"It  is  not  clear  •  •  *  whether 
department  authorities  exist  within 
SDDENR  to  appropriately  handle 
unsigned  citizen  complaints  if  referred 
by  another  State  agency.  .  .  .  We  do  not 
consider  it  appropriate  to  burden  other 
State  agencies  whose  administrative  and 
field  staff  are  already  clearly 
overworked." 

"Any  unsigned  complaint  will  simply 
fall  into  the  cracks  between  agencies 
and  nothing  will  be  done." 

"The  Departments  of  Agriculture  and 
Game.  Fish  and  Parks  do  not  have 
authority  or  expertise  for  dealing  with 
complaints  that  are  properly  the 
concern  of  SDDENR." 

3.  Some  commenters  indicated  that 
SDCL  prevented  South  Dakota's 
application  from  meeting  pertinent 
authorization  requirements: 

■We  believe  neither  SDCL  34A-2-111 
nor  EPA's  proposed  solution  meets  the 
requirements  of  Section  402(b)(2)(B)  and 
Section  402(b)(7)  of  the  Clean  Water 
Ad.  and  40  CFR  Sections  123.26(b)(3) 
and  (4)  •  *  •.  EPA  should  withhold 
NPDES  delegation  until  SDCL  34A-2- 
111  is  repealed."  

"The  requirements  of  forty  (sic)  CFR 
Sections  123.26(b)(3)  and  (4)  will  not  be 
met  under  the  MOA  because  of  the 
convoluted  nature  of  provisions  for 
receiving  and  deafing  with  unsigned 
complaints." 

4.  Some  commenters  stated  that  the 
state's  procedure  for  handling  unsigned 
complaints  created  the  impression  that 
the  state  favored  special  interests  over 
the  general  public: 

"if  there's  a  problem,  (most  citizens) 
want  action,  no  matter  whom  they  call. 
For  a  citizen  to  be  told  they  have  to  call 
another  agency  to  get  a  water  problem 
addressed  just  confirms  [the]  citizen's 
view  of  government  as  controlled  by 
special  interests  who  get  laws  like  34A- 
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2-111  approved  *  *  *,  State 
government  should  not  be  empowered 
by  EPA  to  cripple  or  make  more  difficult 
and  confusing  citizens'  ability  to  work 
directly  with  the  proper  state  regulators 
because  of  paranoia  on  the  part  of  the 
special  interests  who  are  regulated 
under  water  quality  laws."  Two 
individuals  commented  in  a  letter  that 
they  were  "appalled  of  (sic)  the  manner 
in  which  the  State  intends  on  handling 
or  rather  not  handling  citizen 
complaints  and  the  legalese  double  talk 
the  State  Attorney  General's  office  is 
trying  to  portray  as  meaningful 
procedures." 

C.  EPA's  Response  to  Comments  on  Sec. 
34A-2-111 

The  State  has  a  program  and 
procedures  for  public  reporting  of 
violations  that  ensures  their  proper 
consideration,  even  though  the 
existence  of  §  34A-2-111  appears  to 
require  a  more  cumbersome  process 
than  is  desirable.  EPA  might  propose  a 
simpler  program  or  procedures  for  a 
hypothetical  "model"  state  program,  i 
However,  under  the  Clean  Water  Act,  a 
State  is  provided  flexibility  in  achieving 
the  minimum  requirements  of  the  Act, 
including  those  for  public  participation. 
If  approached  by  another  state  on 
suggestions  for  public  reporting,  EPA 
would  recommend  against  inclusion  of 
a  Section  Ill-type  provision.  EPA 
encourages  South  Dakota  to  repeal 
Section  111  as  inefficient  and  having 
the  potential  to  limit  the  discretion  of 
the  very  state  agency  entrusted  to 
exercise  enforcement  discretion. 

EPA  doubts  that  facilities  subject  to 
DENR  investigations  could  use  Section 
111  as  a  means  to  avoid  the 
consequences  for  failing  to  comply  with 
§  34A-2-40.  -44,  and  -45.  DENR 
investigators  are  not  required  by  any 
provision  of  state  law  to  identify  the 
oasis  for  the  information  leading  to 
investigation.  Moreover,  DENR  has 
authority  to  initiate  prosecution  based 
on  verified  information. 
Notwithstanding  questions  about 
enforceability,  DENR  has  indicated  its 
intention  to  faithfully  implement 
applicable  provisions  of  state  law,  as 
well  as  to  implement  public 
participation  procedures  to  meet  the 
requirements  of  40  CFR  123.27(d).  EPA 
encourages  DENR  to  periodically 
evaluate  the  effectiveness  of  its  public 
reporting  procedures  in  providing 
public  participation  in  the  NPDES 
enforcement  program  in  South  Dakota, 
particularly  in  light  of  the  existence  of 
Section  111. 

The  fact  that  the  prohibition  in  34A- 
2-111  does  not  apply  to  compIaints^ 
from  governmental  entities  or  to  other 
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State  ei  ivironmental  programs  provides 
the  Stai  e  some  options  for  the  general 
public  to  use  in  reporting  concerns 
about  possible  violation  or  problems 
related  to  wastewater  treatment  or 
effluen  .  The  description  of  the  State 
process  will  be  published  in  major 
newspt  pers  in  South  Dakota  and  posted 
in  the  I  ENR  offices  located  throughout 
the  Stai  B.  Therefore,  mechanisms  exist 
to  ensu  -e  proper  consideration  of 
inform!  tion  from  the  general  pubUc  and 
are  sufficient  to  meet  the  minimum 
requiretnents  of  public  participation 
consistent  with  40  CFR  123.26. 

EPA  Acknowledges  there  may  be  some 
delay  i^  investigation  of  information 
received  from  the  general  public 
because  of  the  requirement  for  a  signed 
complaint.  South  Dakota  has  explained, 
however,  that  the  requirement  should 
not  unduly  delay  prompt  investigation 
when  tie  member  of  the  general  public 
indicates  a  willingness  to  identify 
himself  or  herself  and  sign  a  complaint. 

The  volume  of  unsigned  complaints 
which  ^re  received  by  any  one  entity  is 
not  expected  to  be  so  great  that  it  would 
strain  the  resources  available  to  that 
organiition.  However,  the  DENR  is 
responsible  for  assuring  whatever 
resourc^  needed  to  respond  to 
unsigned  complaints  are  available,  as 
well  as  providing  adequate  resources  to 
admini  ;ter  the  NPDES  program  as  a 
whole. 

EPA  lotes  that  the  adequacy  and 
effectiveness  of  DENR's  public  reporting 
requirements  are  easily  verified,  both  by 
EPA  anid  the  general  public.  If  the 
described  procedures  do  not,  in 
practia  I,  provide  for  adequate  and 
effecti\4  public  reporting,  DENR's 
compliance  with  public  reporting 
requirements  may  be  reexamined. 
Shouldjsubsequent  administrative  or 
judicial  interpretations  of  Section  111 
broaden  its  scope  from  that  described  in 
the  program  submission  or  otherwise 
impair  mplementation  of  the  public 
reportii  g  procedures,  EPA  may 
reevaluate  whether  the  existence  of 
Section.  Ill  yet  enables  DENR  to 
adequately  administer  the  NPDES 
prograri. 

Motivei  of  Anonymous  Tipsters,  Rights 
of  the  Accused,  and  Complainant  Fear 
of  Reprisal 

EPA  floes  not  dispute  that  some 
complaints  may  be  submitted  with 
questionable  motives  or  that  signed 
complaints  may  often  be  more  credible 
than  unsigned  ones.  "Crank"  calls  may 
be  &t)ni  disgruntled  neighbors  or 
businei  competitors.  However,  a 
statute  |s  not  needed  to  eliminate  the 
probleits  associated  with  frivolous 
calls.  The  DENR  has  professionally 
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trained  staff  capable  of  screening  out 
such  calls,  based  on  the  information 
provided  or  not  provided.  Such  calls  are 
also  possible  from  persons  who  do  sign 
their  names. 

The  fact  that  the  prohibition  applies 
only  to  the  general  public  and  not  to 
other  governmental  entities  allows  the 
NPDES  program  to  use  information 
referred  to  it  by  these  entities.  This 
information  may  be  provided  as 
problems  the  entities  have  identified  in 
the  course  of  their  duties  (including 
accepting  referrals).  It  may  alio  come 
from  problems  identified  by 
complainants  to  other  entities  about 
their  programs  which  contain 
information  also  applicable  to  the 
NPDES  program.  ' 

Regarding  the  rights  of  the  accused, 
the  Sixth  Amendment  right  to  face 
accusers  applies  in  criminal  cases  when 
the  testimony  of  an  informant  is  to  be 
used  in  trial.  However,  if  an  informant's 
tip  is  independently  confirmed  by  a  law 
enforcement  agency  and  the  testimony 
of  the  informant  is  not  needed  at  trial, 
then  any  rights  under  this  amendment 
have  not  been  affected. 

Fear  of  reprisal  may  occur  even  in 
situations  where  a  person  does  not  have 
to  provide  a  name,  since  in  small 
communities  it  might  be  fairly  easy  to 
figure  out  or  at  least  narrow  down  the 
persons  likely  to  have  reported  the 
information.  In  addition,  employees 
may  fear  reprisal  from  their  employers 
should  they  report  possible  violations  of 
NPDES  statutes,  regulations,  or  permit 
conditions.  However,  such  fears  may  be 
diminished  by  the  fact  that  SDCL  34A- 
2-111  requires  the  identity  of  the 
complainant  to  be  kept  confidential. 

Protection  of  Agencies  and  Regulated 
Community/Favoring  Special  Interests 

A  frivolous  claim  may  place  a  strain 
on  an  organization  trying  to  cooperate. 
However,  the  potential  for  strain  is 
offset  by  the  potential  to  promote  the 
general  good  which  complaints  may 
provide  the  State  in  identifying  and 
correcting  problems  early  on.  Also,  it 
would  seem  that  there  would  be  few 
instances  of  complaints  being  merely 
frivolous  or  harassing. 

There  is  always  the  chance  that 
actions  by  governmental  entities  may  be 
misconstrued  by  the  general  public. 
This  is  not  a  basis  for  determining  a 
program  does  not  meet  the  requirements 
for  delegation.  However,  this  is  an  issue 
both  the  SDDENR  and  the  EPA  will  be 
sensitive  to  as  they  administer  and 
oversee  the  NPDES  program. 

The  State  of  South  Dacota  is  a 
sparsely  populated  state  with  relatively 
few  industries.  Moreover,  the  existence 
of  overlapping  business  and  personal 


networks  provides  an  opportunity  for 
someone  removed  from  a  situation  to 
provide  information  instead  of  someone 
concerned  about  retaliation  from  an 
employer.  South  Dakota's  small 
population  and  overlapping  networks 
may  be  productive  sources  of 
information.  These  networks  can  work 
to  the  advantage  of  the  NPDES  program 
in  that  possible  NPDES  violations, 
particularly  those  affecting  surface 
waters  may  be  reported  in  connection 
with  information  supplied  to  other 
environmental  programs.  For  example, 
according  to  the  DENR,  the  DENR 
Ground  Water  program  has  the  lead  on 
spills  and  contacts  the  NPDES  staff 
when  there  is  a  potential  for  surface 
waters  to  be  affected.  The  Mining 
program  will  generally  receive  any  tips 
regarding  mining  problem  spills/ 
discharges  (e.g.  cyanide)  and  share  them 
with  the  NPDES  staff.  Game  Fish  & 
Parks  recently  referred  a  case  of  a 
discharge  without  a  permit  to  the  DENR. 
That  agency  also  uses  its  own  authority 
when  the  discharge  is  in  the  area  of  a 
fishery.  All  of  these  programs  are  not 
affected  by  the  prohibition  in  SDCL 
34A-2-111  and,  in  the  past,  have 
received  and  forwarded  complaints 
which  also  related  to  NPDES-related 
activities. 

The  concern  expressed  that 
information  may  tall  between  the  cracks 
is  a  valid  one.  It  is  possible  this  could 
occur  in  any  process  for  receiving 
information  sources  outside  the 
administering  office.  However,  the 
system  established  for  investigating  and 
responding  to  complaints  provides  that 
the  DENR  will  investigate  and  respond 
to  all  citizen  complaints  where  a  signed 
complaint  form  has  been  received  and 
will  investigate  all  complaints  received 
from  other  government  agencies. 

Conclusion 

EPA  determines  that  the  procedure 
South  Dakota  has  established  is 
adequate  to  comply  with  the  Clean 
Water  Act  and  with  NPDES  federal 
regulations.  South  Dakota  has 
established  a  process  to  deal  with  issues 
raised  by  the  general  public  by 
accepting  signed  complaints  and  being 
required  to  keep  the  identity  of  the 
source  confidential  and  by  referring 
other  complaints  to  another  State 
agency.  The  Governor,  as  a  signatory  to 
the  MOA.  has  committed  to  follow  the 
process  for  receiving  and  responding  to 
information  frxim  sources  outside  the 
State  NPDES  program. 

Though  section  111  may  not  provide 
an  adequate  program  for  public 
reporting  in  other  states  or  for  other 
programs,  under  the  particular 
circumstances  of  the  DENR  NPDES 


program,  the  state  procedures  are 
adequate  for  the  following  reasons:  (1) 
South  Dakota  is  not  heavily 
industrialized,  (2)  the  prohibition 
pertains  only  to  water  programs  and  not 
other  media  programs,  (3)  the  state  is 
sparsely  populated  for  the  most  part,  (4) 
the  right  of  entry  (§  34A-2-46)  is  not 
impaired,  (5)  the  prohibition  provision 
does  not  appear  to  be  directly 
enforceable  by  dischargers,  and  (6)  the 
State  NPDES  program  retains  the 
authority  to  respond  in  emergencies  (see 
34A-2-68),  to  enforce  against  persons 
causing  pollution  of  waters  (see  34A-2- 
21).  and  to  conduct  investigations  to 
determine  the  responsible  person  for 
causing  a  discharge  which  may  cause  or 
has  caused  pollution  of  state  waters  (see 
34A-2-71.1)  regardless  of  the  source  of 
information  leading  to  these  actions. 

The  situation  in  South  Dakota  is  such 
that  there  are  overlapping  networks  of 
state  agencies  and  there  are  active 
environmental  groups  which  will 
identify  issues  on  behalf  of  their 
membership  and  of  individuals  who 
communicate  information  and  concerns 
to  their  groups. 

EPA  notes  that  anonymous  tips  are 
just  one  source  of  complaints,  albeit  a 
significant  source.  The  statute  does  not 
place  restrictions  on  any  other  sources 
of  information  or  other  activities  than 
those  defined  in  34A-2-40,  -44,  and 
-45. 

EPA  oversight  includes  an  hotline 
number  (l-flOO-227-6917)  to  receive 
complaints  from  all  sources.  Oversight 
also  includes  monitoring  the  DENR 
process  and  results  from  public 
participation  in  compliance  and 
enforcement.  If  there  appears  to  be  a 
problem.  EPA  will  revisit  this  aspect  of 
the  program  wdth  DENR. 

n.  Penalty  Authority 

Section  402(b)(2)(B)  of  the  CWA 
requires  an  authorized  state  program  to 
have  authority  to  inspect,  monitor, 
enter,  and  require  reports  to  at  least  the 
same  extent  as  required  by  section  308 
of  the  CWA.  Section  402(b)(7)  of  the 
CWA  requires  an  authorized  state 
program  to  have  adequate  authority  to 
abate  violations  of  permits  or  the  permit 
program  through  penalties  and  other 
means  of  enforcement.  EPA  State 
NPDES  program  requirements  at  40  CFR 
123.27(a)(3)(i)  provide  that  an  approved 
state  program  is  to  have  the  authority  to 
recover  dvil  penalties  for  the  violation 
of  "any  NPDES  filing  requirement"  and 
"any  duty  to  allow  or  carry  out 
inspection,  entry  or  monitoring 
activities."  as  well  as  for  the  violation 
of  any  NPDES  permit  condition  or  any 
regulation  or  order  issued  by  the  state 
program  director. 


As  outlined  in  EPA's  September  1. 
1993,  Federal  Register  notice  and 
August  27, 1993  newspaper  notices. 
South  Dakota  does  not  have  direct 
statutory  authority  to  collect  civil 
penalties,  or  criminally  enforce,  a 
failure  to  comply  with  SDCL  34A-2-44 
(record-keeping),  34A-2-45  and  -46 
(insp>ection  authorities),  due  to  a  lack  of 
citation  to  SDCL  34A-2-75  (penalty 
provision)  in  these  sections.  However, 
because  the  Department  [of 
Environment  and  Natural  Resources] 
can  prosecute  (both  civilly  and 
criminally)  violations  of  permit 
conditions  and  because  it  can  set  permit 
conditions  for  recording,  reporting, 
monitoring,  entry,  and  inspection  under 
34A-2-40,  it  can  enforce  these  statutes 
forpermitted  facilities. 

Tne  Department  can,  with  regard  to 
unpermitted  facilities,  obtain  both  the 
records  and  entry  for  inspections 
pursuant  to  search  warrants  issued  on 
the  basis  of  the  criminal  provisions  of 
SDCL  34A-2-75  and  the  violation  of 
SDCL  34A-2-36  (operating  without  the 
required  permit).  Qvil  penalties  for 
failure  to  comply  with  SDCL  34A-2-44, 
-45,  and  -46  by  an  impermitted  facility 
are  available  only  through  violation  of 
an  order  issued  by  the  Department 
pursuant  to  SDCL  34A-2-53. 

A.  Comments  Favoring  Existing  Penalty 
Authority 

The  DENR  and  various  membere  of 
the  regulated  community  expressed 
opinions  that  the  lack  of  a  direct 
authority  to  impose  penalties  for 
violations  of  the  cited  statutes  would 
have  Uttle  affect  on  the  ability  of  the 
State  to  exact  penalties  for  failure  to 
comply  with  the  statutes. 

One  commenter  from  the  regulated 
community  thought  that  no  detrimental 
effects  would  be  expected  and, 
therefore,  the  system  for  collecting 
penalties  was  adequate  until  such  time 
as  the  matter  was  corrected  by  the 
legislative  process.  The  Secretary  of  the 
DENR  noted  that  the  Attorney  General's 
Statement  indicated  that  reporting 
requirements  will  be  included  in  the 
permit,  and  are  therefore  enforceable  for 
permitted  facilities.  As  to  unpermitted 
facilities,  the  Secretary  of  the  DENR 
(who  would  be  the  party  issuing  orders) 
stated  that  the  DENR  could  issue  an 
enforcement  order  in  a  timely  manner  to 
require  any  necessary  reporting  or 
sampling  and  that  the  DENR  could 
enforce  these  orders.  The  Secretary  also 
dted  a  recent  water  pollution 
enforcement  case  settlement  which 
included  a  penalty  of  $489,000  and  was 
accomplished  without  the  authority  to 
enforce  any  NPDES  condition  or 
requirement.  He  stated  that  delegation 
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would  only  increase  the  abilities  of  the 
DENR  to  enforce  violations  of  the  state's 
environmental  laws.  Another  state 
agency  noted  that  "It  appears  •  •  * 
that  the  case  where  this  EPA  concern 
would  be  applicable  is  for  facilities  that 
are  discharging  without  a  permit  and 
not  keeping  records.  For  these  facilities. 
failure  to  have  a  permit  would  be  a  more 
severe  violation  ttian  the  failure  to  keep 
records." 

One  commenter  thought  that  penalties 
for  items  normally  found  in  a  permit 
should  not  begin  to  accrue  for  an 
unpermitted  facility  until  after  the  state 
issues  an  order. 

B.  Comments  Criticizing  Existing 
Penalty  Authority 

Those  who  criticized  the  existing 
authority  were  the  pretreatment 
coordinator  for  a  municipal  treatment 
facility  and  one  environmental  group. 
They  questioned  the  ability  of  the 
authority  to  stand  up  to  judicial  review 
and  the  round-about  means  the  DENR 
would  have  to  use  to  exercise  the 
authority  in  collecting  penalties. 

One  commenter  expressed  the 
opinion  that  the  state's  authority  to 
collect  penalties  from  unpermitted 
facilities  is  not  clear,  particularly  in 
Ught  of  the  Freeman  v.  South  Dakota 
lawsuit  In  that  case,  the  court  found 
that  Mr.  Freeman's  civil  rights  were 
violated  when,  upon  refusing  State 
health  inspectors  entry,  he  was  served 
with  a  closiue  order.  The  commenter 
stated  that  the  finding  was  made 
because  the  citation  imder  licensiire 
statutes  Sailed  to  cite  an  enforcement 
provision. 

An  environmental  group  indicated 
that  the  State's  roundabout  legal 
reasoning  to  support  its  authority  to 
obtain  records  and  entry  to  inspect  at 
unpermitted  facilities  may  be 
overlooked  by  a  judge  faced  with  what 
appears  to  be  a  clear  failure  to  provide 
for  criminal  and  civil  sanctions  for 
record-keeping  or  inspection  violations. 
Specific  penalty  provision  language 
must  be  added  to  34A-2-44,  -45,  and 
-46  in  order  to  comply  with  40  CTR 
123.27(a)(3)(i). 

Another  environmental  organization 
stated  that  the  state  should  have  direct 
statutory  authority  to  collect  dvil 
penalties  and  to  criminally  enforce  a 
railure>to  comply  with  Sec.  34A-2-44. 
They  also  noted  that  the  MOA  should 
require  South  Dakota  to  adopt  less 
roimd-about  methods  to  obtain  records 
and  entry  and  to  be  able  to  do  so 
without  the  DENR  having  to  issue  an 
order.  They  believed  that  formal 
issuance  of  orders  and  search  warrants 
can  take  too  much  time. 
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C.  EPA '  i  Response  to  Comments  on 
Penalty  Authority 

EPA')  authorization  regulations 
require  civil  penalties  to  be  recoverable 
for  the  violation  of  any  NPDES  permit 
condition;  any  NPDES  filing 
require]  lent;  any  duty  to  allow  or  carry 
out  insj  action,  entry  or  monitoring 
activities;  or  any  regulation  or  orders 
issued  by  the  State  Director.  See  40  CFR 
123.27U)(3)(i).  The  State  has 
demonstrated  an  adequate  authority  and 
methodblogy  for  collecting  penalties 
from  permitted  and  unpermitted 
facilitiei.  However,  EPA  would 

ind  a  legislative  amendments  to 
4,  -45,  and  -46  to  define 
comply  with  each  as  a 
violatioi  enforceable  through  34A-2- 
53.  These  foiendments  would  allow  a 
more  di  ect,  and  thereby  more  effective, 
implemi  intation  of  the  enforcement 
progran. 

Adequai  y  of  the  Ability  To  Recover 
Penaltie  i 

The  S  ate  has  shown  that  legal 
mechan  sms  exist  for  exacting  penalties 
tied  to  p  ermitted  and  unpermitted 
facilities  which  fail  to  comply  with 
SDCL  34A-2-44,  -45,  and  -46.  The 
authorities  used  are  not  specifically 
based  on  a  violation  of  these  statutes. 
However,  they  do  provide  for  'civil 
penaltin  to  be  recoverable'  for  refusal  to 
allow  oij  carry  out  inspection,  entry  or 
monitoring  activities,  which  is  what  40 
CFR  12i27(a)(3)(i)  requires. 

The  sttuation  in  Freeman  v.  South 
Dakota  does  not  apply  to  the  State's 
authority  to  collect  penalties  for  refusals 
to  allowfthe  state  to  inspect  potential 
water  p<^llution  violations.  In  that  case. 
State  initpectors  had  summarily 
terminafed  a  campground's  license 
because  the  campground's  operator 
would  npt  allow  the  state  to  inspect 
without  B  warrant.  In  Freeman,  civil 
rights  wpTB  violated  because  the  State 
inspector  lacked  statutory  enforcement 
authoriti.  In  the  Case  of  South  Dakota 
NPDES,  {5DDENR  does  have  adequate 
statutor]|  authority  to  issue 
administrative  orders.  The  South  Dakota 
Attome]t  General  has  stated  South 
Dakota  nas  adequate  statutory  authority 
to  impleinent  the  program  described. 

Calculation  of  Penalties 

Ignorapce  of  the  law  is  not  an 
argumenk  for  deferring  penalties.  The 
regulatea  community  is  notified  through 
public  notice  of  the  requirements  for 
permits,  right  of  entry,  etc.  It  is  their 
responsibility  to  be  aware  of  these 
requirenf  ents  and  be  accountable  for 
them  froln  the  time  the  requirements 
become  iffective. 
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EPA  agrees  that  the  penalty  for  failure 
to  have  a  permit  might  be  more  severe 
than  for  a  failure  to  keep  records  by 
itself.  However,  both  requirements  are 
normally  available  to  the  regulator  in 
taking  enforcement  actions.  The 
existence  of  a  penalty  for  a  discharge 
without  a  permit  does  not,  by  itself, 
ofiiset  the  need  for  a  mechanism  to 
collect  penalties  for  failure  to  allow  or 
carry  out  inspection,  entry  or 
monitoring  requirements.  As  noted 
earlier,  such  a  mechanism  exists. 

Regarding  the  date  at  which  a 
violation  begins,  the  State  has  asserted 
that  administrative  orders  or  search 
warrants  could  be  issued  within  one  or 
two  days.  Therefore,  the  number  of  days 
of  violation  used  to  calculate  penalties 
for  unpermitted  facilities  would  be 
almost  the  same  as  for  permitted 
facilities.  In  cases  where  a  discharge 
causes  pollution  of  any  waters  of  the 
state,  the  penalty  can  be  calculated  for 
each  day  the  discharge  occurred  as  a 
violation  of  34A-2-21,  subject  to  a 
§  34A-2-75  order.  The  number  of  days 
of  violation  is  just  one  factor  applied  in 
calculating  penalties.  The  small 
difference  in  the  niunber  of  days  of 
violation  between  permitted  and 
unpermitted  facilities  could  be  offset  by 
the  presence  of  other  factors  in 
calculating  and  negotiating  the  final 
penalty  (e.g.  the  existence  of  ano^er 
violation  -discharge  without  a  permit). 
Therefore,  the  immediate  revision  of 
SDCL  34A-2-44,  -45,  and  -46  is  not 
required.  However,  EPA  does  consider 
such  revisions  desirable,  so  that  the 
State  would  have  more  direct  remedies 
for  these  violations. 

It  should  also  be  noted  that  EPA,  in 
its  oversight  role,  can  take  enforcement 
action.  Typically,  EPA  would  send  to 
the  State  a  Notice  of  Violation  and  give 
the  State  30  days  to  take  action.  If  the 
State  were  not  to  take  sufficient  action, 
including  not  collecting  a  large  enough 
penalty,  EPA  could  file  an  order  and 
collect  penalties  from  the  date  the 
violations  started.  Citizen  suits  are  also 
a  means  to  assure  appropriate  penalties 
are  collected. 

Conclusion 

EPA  finds  that  the  penalty  authority 
and  process  for  collecting  penalties  is 
adequate  and  serves  as  a  protection 
against  noncompliance  with  water 
pollution  control  law,  rules,  and 
permits.  EPA's  oversight  role  offers  a 
second  level  of  protection.  A  third  level 
of  protection  is  offiered  by  related 
statutes,  such  as  prohibiting  discharges 
which  may  cause  or  cause  pollution  of 
waters  of  the  state  (see  34A-2-21], 
prohibiting  discharge  of  waste  or 
pollutants  without  a  permit  (see  34A-2- 


36),  and  prohibiting  reduction  of 
existing  water  quality  (see  34A-2-22). 
Therefore,  the  DENR  NPDES  program 
adequately  meets  the  requirements  for 
recovering  penalties. 

m.  Gtizen  Intervention 

EPA's  September  1, 1993  Federal 
Register  and  August  27,J1993 
newspaper  notices  requested  public 
comment  on  South  Dakota's  statutory 
procedure  for  citizen  intervention  in 
administrative  enforcement  actions,  as 
required  by  40  CFR  123.27(d).  South 
Dakota  has  certified  that  it  allows 
intervention  as  of  right  in  administrative 
enforcement  actions  pursuant  to  SDCL 
Sec.  34A-10-2.  It  has  indicated  that 
Sec.  34A-10-2,  considered  alone, 
appears  to  grant  merely  "permissive 
intervention";  that  is,  intervention  if  no 
other  party  objects).  However,  South 
Dakota  has  also  certified  that  if  a  citizen 
is  denied  intervener  status  in  an 
administrative  case,  he  may  file  a 
lawsuit  in  circuit  court  to  have  the  court 
order  him  to  be  named  as  a  party  in  the 
administrative  proceeding,  pursuant  to 
Sec.  34A-10-5.  Because  of  the 
possibility  for  such  a  circuit  court 
proceeding.  South  Dakota's  Attorney 
General  construes  SDCL  34A-10-2  to 
allow  mandatory  intervention  in 
administrative  procedures.  The 
Memorandum  of  Agreement,  a 
document  signed  both  by  the  State  of 
South  Dakota  and  the  EPA,  states  that 
the  SDDENR  will  allow  intervention  as 
of  right  in  civil  proceedings  to  at  least 
the  same  extent  required  by  40  CFR 
123.27(d)(1)  and  shall  not  oppose 
intervention  in  administrative 
proceedings  as  provided  by  §  34A-10-2. 

A.  Comments  Favoring  Existing 
Intervention  Procedure 

Members  of  the  regulated  community 
commented  that  the  statutory  procedure 
afforded  citizens  an  adequate  right  of 
intervention.  One  specific  comment, 
made  by  a  member  of  the  regulated 
community,  was  that  the  State 
assiu^nce  in  the  MOA  makes  the  citizen 
right  to  intervention  mandatory.  This 
commenter  also  noted  that  the  Attorney 
General  Statement  interprets  SDCL 
34A-10-2  to  mean  that  the  citizen's 
right  to  intervene  is  mandatory. 

B.  Comments  Opposing  Existing 
Intervention  Procedure 

Environmental  groups  and  individual 
citizens  criticized  the  existing 
intervention  procedure  and  its 
application  by  the  DENR. 

1.  Some  commenters  stated  that 
intervention  rights  were  not  being 
honored. 


One  environmental  group  stated  that 
it  was  "•  •  *  especially  concerned 
about  the  problems  posed  *  *  *  by  the 
progressive  subtle  and  not  so  subtle 
deterioration  of  participation  by  citizens 
and  non-profit  citizens  organizations  in 
quasi-judicial  hearings."  It  referred  to 
individual  citizens  being  ignored  at 
public  hearings,  public  documents 
being  unavailable  for  review  and 
comment  before  a  contested  case 
hearing,  and  decisions  being  given  little 
publicity.  One  individual  conunented 
that  at  a  public  hearing  in  the  Fall  of 
1992  he  "•  •  *  watched  (and  objected) 
as  BME  Board  members  subverted  the 
rules  of  that  hearing  by  allowing  a 
mining  industry  lawyer  take  control  of 
the  hearing.  Board  members  allowed  the 
attorney  to  cross  examine  citizens  as  if 
they  were  under  oath  when  the  citizens 
were  simply  there  to  testify  on  their 
own  behalf.  The  incidents  are  a  matter 
of  record.  They  are  also  quite  typical  of 
DENK" 

Another  environmental  group  cited 
instances  where  it  or  individual  citizens 
were  excluded  from  permit 
modification,  remediation,  and 
negotiation  processes. 

Another  individual  citizen's  letter 
provided  comments  which  "*  *  * 
center[edl  on  the  State  of  South  Dakota's 
continued  and  specific  efforts  to  stifle 
and  judicially  dissuade  individuals 
from  pursuing  environmental  issues. 
They  concluded  that  "[Olbviously,  the 
state  of  South  Dakota  has  little 
understanding  of  citizen  participation 
and  rights  to  involvement." 

"Politically  powerful  applicants 
regularly  'short-circuit'  the  contested 
case  procedure  with  active  help  from 
the  Attorney  General  and  the  DENR.  In 
several  controversial  cases  •  •  •  DENR 
and/or  the  applicant  have  used  various 
procedures  to  obtain  'quickie  hearings' 
designed  to  thwart  due  process  and  a 
fair  bearing.  One  state  board,  at  the 
urging  of  the  Attorney  General,  •  •  • 
carved  out  a  novel  justification,  citing 
SDCL  1-22-27,  that  allows  applicants 
the  right  to  short-circuit  the  contested 
case  process." 

"A  circuit  court  remedy  for  denial  of 
interveners  status  is  NO  remedy  because 
of  expense  and  unwieldiness." 

2.  Commenters  expressed  the  concern 
that  public  interest  and  environmental 
groups  must  be  represented  by  an 
attorney  at  contested  cases  hearings. 

An  environmental  group  stated  that 
DENR  has  denied  them  intervention  in 
administrative  hearings  if  they  are  not 
represented  by  an  attorney.  They  noted 
that  the  State's  application  does  not 
clearly  state  whether  an  attorney  is 
required. 


"Public  interest  groups  must  be 
represented  by  an  attorney  at  contested 
case  hearings.  Since  hardly  any  of  us 
can  afford  such,  the  public  interest  has 
rarely  been  represented  in  the  past  few 
years." 

"The  Board  (of  Minerals  and  the 
Environment]  [h)as  so  decreed,  and  the 
state  Attorney  General's  office  has 
rendered  an  opinion  of  agreement  that 
only  attorney's  (sic)  can  present  cases 
before  the  Board  if  the  group  appearing 
before  the  Board  is  an  association, 
corporation,  or  other  similar  entity.  The 
Board  has  effectively  prevented 
environmental  groups  from  appearing 
before  the  Board  without  the 
considerable  expense  of  an  attorney.  It 
is  our  understanding  that  other  State 
Boards  do  not  have  the  attorney 
requirement." 

C.  EPA's  Response  to  Comments 
Concerning  Intervention  Procedure 

EPA  has  determined  that  DENR 
intervention  authority  and  procedures 
adequately  meets  the  requirement  of  40 
CFR  123.27(d).  CiUzen  intervention 
rights  will  be  honored.  There  is 
currently  no  requirement  for  public 
interest  groups  to  be  represented  by 
attorneys  at  NPDES  contested  case 
proceedings. 

Honoring  Intervention  Rights 

The  great  majority  of  the  comments 
expressing  concerns  with  the 
application  of  intervention  rights 
pertained  to  non-NPDES  State  program 
topics  (e.g.  mining,  sewage  ash, 
landfills)  and  a  State  board  (Board  of 
Minerals  and  Environment)  which  will 
not  administer  the  NPDES  program  in 
South  Dakota. 

South  Dakota  statutes,  rules,  and 
program  documents  provide  citizen 
access  to  information.  SDCL  1-27-1 
specifically  allows  for  open  inspection 
of  all  records  and  documents  during 
normal  business  hours.  The  MOA  (page 
7,  item  E.l)  provides  public  access  to 
NPDES  files  during  normal  working 
hours.  Public  notice  of  proposed  general 
permits,  major  permits,  and 
pretreatment  program  applications  is 
provided  for  in  the  MOA  (page  7,  item 
E.3)  and  the  Program  Description  (page 
9).  South  Dakota  Rule  74:03:13:02 
requires  the  DENR  to  public  notice  any 
contested  case  hearing  requested  and 
the  reasons  for  the  hearing.  The  public 
notice  of  any  proposed  settlement  of  a 
State  enforcement  action  is  required 
only  when  the  authority  which  allows 
intervention  as  of  right  is  not 
demonstrated  (see  40  CFR  123.27(d))." 

The  Attorney  General  Statement 
construes  the  language  of  SDCL  34A- 
10-2  concerning  intervention  to  be 


mandatory.  In  addition,  both  the  MOA 
(page  3,  item  A.13)  and  the  Program 
Description  (page  19)  allow  for  citizen 
intervention  as  of  right  in  civil 
proceedings  equivalent  to  that  required 
by  40  CFR  123.26(d)(1). 

Representation  by  an  Attorney 

The  South  Dakota  Bar  Association  has 
issued  an  ethics  opinion  that 
appearance  before  administrative 
agencies  on  behalf  of  corporations  or 
associations  must  be  by  licensed 
attorneys.  The  ruling  concerning 
representation  at  contested  case 
hearings  was  in  reference  to  contested 
case  hearings  held  by  the  Board  of 
Minerals  and  Environment.  The 
requirement  for  representation  by  an 
attorney  docs  not  appear  to  apply  to  the 
NPDES  program.  However,  even  in  the 
case  of  the  Board  of  Minerals  and 
Environment,  tiie  Board  does  not 
exclude  individual  citizens  from  full 
participation  at  hearings,  but  applies  the 
requirement  for  legal  representation  of 
organizations. 

The  DENR  clarified  in  an  addendum 
to  the  MOA  regarding  the  NPDES 
program  that  individual  members  of  the 
general  public  and  nonprofit 
organizations  shall  not  be  required  to  be 
represented  by  attorneys  in  NPDES 
program  contested  case  hearings  to  the 
extent  allowed  by  the  State  Bar 
Association  and  the  State  Supreme 
Court.  EPA  believes  that  a  state  bar 
association  does  not  have  the  authority 
to  direct  the  policies  and  procedures  of 
a  state  agency  which  derives  its 
authority  from  the  state  legislature.  EPA 
does  recognize,  that  a  state  bar 
association  can  constrain  the  activities 
of  individual  attorneys  employed  by  a 
state  agency.  In  its  oversight  role,  EPA 
will  monitor  future  rulings  of  the  South 
Dakota  Bar  Association  and  the  State 
Supreme  Court  regarding  citizen 
intervention  and  whether 
environmental  organizations  are  being 
required  to  be  represented  by  attorneys. 
If  either  of  these  occur,  EPA  will 
consider,  the  impact  these  rulings  and 
requirements  have  on  the  viability  of  the 
State's  NPDES  enforcement  program. 

Conclusion 

EPA  has  determined  that  DENR 
intervention  authority  and  procedures 
adequately  meets  the  requirement  of  40 
CFR  123.27(d). 

rv.  Jurisdiction  Over  Indian  Country 

As  outlined  in  EPA's  September  1, 
1993  Federal  Register  and  August  27, 
1993  newspaper  notices,  EPA  withheld 
from  NTDES  program  authorization 
consideration  those  lands  which  were  in 
Indian  Country  or  for  which  there  was 
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significant  controversy  over  whether  or 
not  the  Ian  1  was  Indian  Country.  As 
noted  earli  jr,  EPA  provided  copies  of 
South  Daki  ita's  public  notices  to  tribal 
councils  ai  id  tribal  enviromnental 
agencies.  1  ribal  governments  and 
affected  pe  rmittees  were  also  provided 
with  copiep  of  the  list  of  permitted 
facilities  \^^ch  EPA  would  continue  to 
administer^ 

In  withh  siding  authorization  for  these 
areas,  EPA  was  not  making  a 
determination  as  to  whether  or  not 
South  Dak4)ta  had  adequate  jurisdiction. 
This  issue  jwas  considered  deferred. 
Neverthelass,  a  number  of  comments 
were  receiyed  regarding  jurisdiction.  No 
comments  were  received  from  tribal 
councils  01  tribal  environmental 
organizati<ins. 

A.  Comments  Regarding  EPA's 
ContinuediAdministration  of  the  NPDES 
Program  in  Indian  Country 

One  commenter,  a  member  of  the 
regulated  dommimity.  stated  that  EPA's 
retaining  authority  within  the  identified 
Indian  Reservations  should  lighten  the 
load  for  SDDENR. 

A  number  of  commenters  however, 
disagreed  i  vith  EPA's  administering  the 
program  in  Indian  Country  or  land  in 
controvers  ^  Some  of  the  comments 
were  the  f<  llowing: 

"*  •  *  JPA  is  asserting  a 
jurisdictioiial  authority  which  it  cannot 
for  regulatory  and  resource  reasons, 
carry  out;  I  le  result  is  inconsistent 
environme  ntal  protection,  and  some 
geographic  al  areas  left  without 
environme  latal  protection  •  •  •  If  EPA 
insists  thai  it  carve  out  geographical 
areas  of  thi  i  state  which  should  not  have 
equal  envi  ■onmental  protection,  then  I 
want  to  mi  ke  it  very  clear  that  the  State 
of  South  D  ^ota  will  further  pursue  the 
issue  of  juj  isdiction  on  non-Indian 
lands  with  n  reservation  boundaries." 

"To  the  ixtent  that  EPA  retains 
authority  c  ver  facilities  located  on  lands 
other  than  retained  Indian  allotments, 
we  beUeve  EPA  violates  the  holding 
*  *  *  (tha  1  exclusive  tribal  and  federal 
^urisdictio  \  is  limited  to  the  retained 
allotments  •  •  »  We  believe  the  better 
policy,  at  1  jast  as  it  applies  to  former 
reservatioi  areas,  is  to  grant  the  State 
authority  i  nless  the  Tribe  can  show 
authority  f  ar  the  dischargers  being 
within  the  exclusive  jurisdiction  of  the 
Tribe  or  fe  leral  government." 

"We  fee  Soutn  Dakota  has 
demonstrated  its  intent  and  ability  to 


administei 


JMI 


programs  fairly  in  the  entire 


state.  Thei  sfore,  the  SDDENR  should 
administei  the  NPDES  program 
throughou ;  the  State.  The  department 
will  need  1  o  work  closely  with  tribal 
governments.  Splitting  the  non-Federal 


responsibilities  could  result  in 
ineffective  protection  of  the  waters  of 
the  state." 

A  state  agency  expressed  concern  that 
the  split  in  administering  the  program 
would  cause  confusion. 

B.  EPA 's  Response  to  Comments 
Regarding  Jurisdiction  Over  Indian 
Country 

As  noted  in  the  public  notice,  EPA 
made  the  decision  to  withhold 
authorization  to  administer  the  NPDES 
program  on  "Indian  Country,"  as 
defined  in  18  U.S.C.  1151,  which 
includes  lands  inside  reservation 
boundaries  and  trust  lands  found 
outside  reservations.  For  the  most  part, 
these  include  nine  Federal  Indian 
reservations: 

1.  Cheyenne  River  Indian  Reservation 

2.  Crow  Creek  Indian  Reservation 

3.  Flandreau  Indian  Reservation 

4.  Lower  Brule  Indian  Reservation 

5.  Pine  Ridge  Indian  Reservation 

6.  Rosebud  Indian  Reservation  (includes 

Todd  County  and  portions  of 
Millette  and  Gregory  Counties) 

7.  Sisseton  Indian  Reservation 

8.  Standing  Rock  Indian  Reservation 

9.  Yankton  Indian  Reservation. 

This  issue  was  deferred  until  a 
satisfactory  demonstration  of 
jurisdiction  over  Indian  Country  is 
made  by  the  State  of  South  Dakota  or 
another  govenunental  entity.  Otherwise, 
delegation  of  any  part  of  the  program 
would  have  to  be  held  up  pending  a 
lengthy  resolution  of  this  complicated 
issue. 

While  a  number  of  comments  were 
received  regarding  jurisdiction,  this 
issue  is  deferred  until  such  time  as  an 
appropriate  analysis  is  made  of  the 
State's  authority  to  assert  jurisdiction 
over  lands  for  which  EPA  is  retaining 
jurisdiction.  EPA  wrill  specifically  mail 
copies  of  public  notices  of  future 
assertions  to  those  who  provided 
comments,  so  they  may  make  their 
comments  diuing  the  appropriate  public 
comment  period. 

It  should  be  noted  that  EPA  has 
prepared  a  list  of  NPDES-permitted 
facilities  which  will  continue  to  be 
administered  by  EPA.  Operators  or 
owners  of  facilities  subject  to  the 
NPDES  program  which  are  located  on 
these  lands  should  continue  to  send 
original  or  renewal  permit  applications 
to  EPA.  They  will  be  notified  of  this  at 
the  time  all  permittees  are  notified  of 
the  program  authorization  decision. 
Persons  with  questions  as  to  whether 
their  facilities  may  be  in  Indian  Country 
are  advised  to  consult  with  the  Bureau 
of  Indian  Affairs  and  the  EPA. 


V.  Pretreatroent  Program 

A  state  pretreatment  program  must 
meet  the  requirements  of  40  CFR 
403.10(0  before  being  approved  for 
program  administration  by  the  EPA. 
Under  40  CFR  403.10(0(l)(i)  and 
403. 3(j),  an  approved  state  program 
must  have  the  authority  to  require 
industrial  users  to  comply  with 
pretreatroent  standards  for  specific 
industrial  subcategories,  as  established 
by  EPA  regulations  in  40  CFR,  Chapter 
I,  Subchapter  N,  "Effluent  Guidelines 
and  Standards."  When  South  Dakota 
submitted  its  proposed  program  to  EPA. 
subchapter  N  had  not  been  incorporated 
into  the  State  program.  However, 
incorporation  was  approved  at  the  July 
28, 1993.  public  hearing  of  South 
Dakota  Water  Management  Board  and 
became  effective  on  September  5, 1993. 

A.  Comments  Regarding  the 
Pretreatment  Program 

One  commenter,  a  pretreatment 
program  manager,  expressed  concerns 
and  raised  questions  regarding  the 
clarity  of  the  pretreatment  program 
procedvffes  and  the  level  of  resources 
needed  by  the  DENR  to  administer  the 
pretreatment  program: 

"1. 1  feel  DENR  must  elaborate  and 
develop  a  procedure  for  entering  into  a 
joint  powers  agreement  with  a 
mimicipality  in  order  for  DENR  to  run 
a  municipal  pretreatment  program. 
There  is  nothing  in  the  submission  that 
indicates  the  extent  to  which  DENR  will 
administer  the  program,  especially  if  a 
large  municipality  requests  the 
Department  run  their  program. 

2.  Does  DENR  have  the  authority  to 
flatly  refuse  to  administer  a  municipal 
pretreatment  program? 

3.  If  DENR  issues  a  SWD  Permit  to  a 
POTW  and  mandates  the  development 
of  a  pretreatment  program,  can  the 
POTW  in  turn  request  the  State  to 
administer  the  program?  If  so,  what  are 
the  procedures  for  requesting  that  DENR 
administer  the  program? 

4.  Assuming  the  State  becomes 
delegated,  what  is  the  timeframe  for 
previously  approved  pretreatment 
programs  to  submit  notice  to  the  DENR 
that  the  POTW  wishes  to  continue 
administering  the  program? 

5. 1  honestly  feel  that  if  ONE  of  the 
larger  POTW's  (sic)  request  that  DENR 
administer  their  pretreatment  program, 
along  with  all  of  the  other  smaller 
POTW  pretreatment  responsibilities  the 
state  will  assume,  the  Department  will 
not  have  enough  personnel  to 
adequately  administer  this  program." 

A  second  commenter  proposed  that 
the  following  be  added  to  the 
administrative  rules: 


"74:03:26— A  POTW  that  intends  to 
discharge  wastewater  to  a  separate 
POTW  which  is  under  a  different 
authority  must  submit  a  request  for 
approval  to  the  Secretary  at  least  90 
days  prior  to  discharge.  The  Secretary 
must  evaluate  the  impact  of  industrial 
user  wastes  on  contributing  POTW  and 
receiving  POTW. 

The  Secretary  may  choose  one  of  the 
following  options  to  protect  both 
POTWs  from  significant  industrial  user 
discharges: 

(1)  Require  contributing  jurisdiction 
to  establish  a  Pretreatment  Program  in 
accordance  to  [sic]  the  requirements  in 
40  CFR  Part  403.8(a)  and  the  State 
provide  direct  oversight  over  program. 

(2)  State  implement  a  PO'TW 
Pretreatment  Program  in  lieu  of  the 
contributing  jurisdiction  as  set  forth  in 
40  CFR  Part  403.8(e). 

(3)  Control  all  significant  industrial 
users  in  the  contributing  jurisdiction 
directly  by  conditions  established  in 
74:03:26:03  to  74:03:26:14  an0the  State 
of  SD  Pretreatment  Program. 

B.  EPA 's  Response  to  Comments 

ARSD  Section  74:03:26K)2  and 
Section  V  of  the  Program  Description 
provide  for  development  of  a  joint 
powers  agreement  in  cases  where  a 
POTW  required  to  develop  a 
pretreatment  program  has  requested  the 
DENR  to  assume  pretreatment  program 
requirements.  This  request  is  to  be  made 
within  30  days  of  notification  that  the 
State  has  been  delegated  the 
pretreatment  program  or  within  30  days 
of  the  facility  being  notified  that  it  is 
required  to  develop  a  pretreatment 
program.  In  the  latter  case,  this 
notification  would  be  made  either  at  the 
time  of  issuance  of  an  NPDES  permit 
with  such  a  requirement  or  the 
conclusion  of  an  enforcement  action 
imposing  such  a  requirement. 

EPA  believes  that  any  POTW  can 
request  that  the  State  assume 
responsibility  for  a  local  pretreatment 
program,  subject  to  implementation  of 
an  agreed-upon  joint  powers  agreement. 
It  appears  that  the  DENR  may  refuse  to 
administer  a  program  only  if  no  joint 
powers  agreement  is  developed  within 
forty-five  days  after  notification  of 
intent  bv  the  POTW. 

EPA  agrees  that  the  DENR  should 
provide  more  detailed  instructions  to 
POTWs  regarding  the  joint  powers 
agreement  process.  This  can  be  done  at 
the  time  the  POTW  requests  the  DENR 
to  administer  its  pretreatment  program, 
since  the  procedures  may  vary 
somewhat  depending  on  the  extent  and 
content  of  local  legal  authorities  and 
procedures  at  each  facility  when  the 
request  is  received. 


The  DENR  will  be  required  upon 
authorization  to  supply  whatwer 
resources  are  necessary  to  ensure  that 
all  prstreatment  program  activities  are 
fully  implemented  and  enforced.  DENR 
staff  are  knowledgeable  about  the 
resources  required  to  implemoit  a 
program.  SDCL  34A-2-120  provides  for 
the  DENR  to  collect  annual  tees  frtHn. 
not  only  the  POTW  for  wiiich  it 
administers  the  pretreatment  program 
($35,000).  but  each  pretreatment 
industrial  user  ($6>00  phiS  up  to  Si, 600 
per  process  line  for  analytical  testing). 
These  fees,  plus  any  legislative 
appropriations,  would  be  the  financial 
basis  for  DENR  administering  the 
overall  state  pretreatment  program  and 
individual  programs  with  which  it  has 
joint  powers  agreements. 

Regarding  the  proposed  rule  changes, 
EPA  finds  additional  rules  are  not 
needed  to  provide  the  State  the 
authority  to  require  a  POTW  to  develop 
a  pretreatment  program  or  to  request 
that  the  DENR  administer  the  program 
in  lieu  of  the  POTW.  The  State  is  not 
required  to  offer  POTWs  the  option  to 
develop  or  have  programs  developed  at 
POTWs  which  do  not  meet  the  criteria 
contained  in  40  CFR  403.8(a),  as  seems 
to  be  suggested  by  the  second 
commenter's  proposed  rules. 

Conclusion 

The  pretreatment  program  described 
adequately  meets  the  requirements  of  40 
CFR  403.10(f).  The  Program  Description 
outlines  the  process  for  joint  powers 
agreements.  EPA  recognizes  that  the 
specific  steps  for  developing  joint 
powere  agreements  between  the  DENR 
and  an  individual  POTW  may  vary 
according  to  the  situation  at  each 
municipality.  EPA  will  continue  to  play 
a  significant  review  and  oversight  role 
in  the  development  and  implementation 
of  joint  powers  agreements. 

VI.  Endangned  Species  Act 

In  our  August  25, 1993  letter  to  the 
United  States  Fish  and  Wildlife  Service 
(FWS).  EPA  initiated  informal 
consultation  under  section  7  of  the 
Endangered  S[>ecies  Act  (ESA)  on  EPA's 
proposal  to  authorize  the  DEKR  to 
administer  the  NPDES  Program  imder 
section  402  of  the  Clean  Water  Act  in 
South  Dakota.  The  FWS  responded  to 
EPA  on  October  20, 1993.  EPA 
respcmded  to  that  letter  with  a  letter  on 
November  19, 1993  describing 
permitting  and  variance  procedures  and 
providing  a  biological  assessment  of  the 
impact  of  program  authorization  on 
endangered  and  threatened  species  in 
South  Dakota  delineated  in  the  FWS 
October  20th  letter.  The  November  19th 
letter  also  stated  that  EPA  believed  that 
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the  delegation  would  have  no  effect  on 
the  listed  species.  Responding  in  its 
November  30, 1993  letter  to  the  EPA, 
the  FWS  indicated  that  it  could  concur 
with  our  no  adverse  effect  finding  if 
EPA  agreed  to  four  conditions. 

EPA  and  DENR  staff  met  with  staff  at 
the  FWS  South  Dakota  Field  Office  in 
Pierre  to  discuss  the  conditions.  Based 
on  that  meeting,  the  EPA  and  DENR 
agreed  to  these  conditions,  as  follows. 
FWS  concurred  on  EPA's  Finding  of  No 
Adverse  Affect  on  December  15. 1993. 
The  MOA  between  EPA  and  South 
Dakota  on  the  administration  of  the 
South  Dakota  NPDES  program 
addressed  these  conditions. 

1.  In  each  individual  public  notice  or 
variance,  the  State  shall  make  an  initial 
determination  of  effect  on  all  federally 
listed  endangered  and  threatened 
species  that  may  occur  in  the  project 
area  of  influence. 

•  This  information  will  be  provided 
to  the  Service  as  well  as  to  the  EPA  with 
sufficient  time  to  review  and,  if 
necessary,  provide  comments,  as 
reflected  in  the  Memorandum  of 
Agreement  signed  between  EPA  and  the 
State  of  South  Dakota. 

•  The  State  will  communicate  with 
the  Service,  on  a  periodic  basis,  on  the 
permits  that  it  will  be  issuing.  The 
Service  will  work  with  the  State  to 
identify  those  permits  for  which  there 
are  species  in  the  project  area. 

2.  If  it  is  determined  by  the  State  that 
the  individual  permit  or  variance  to  the 
permit  provided  to  the  Service  may 
adversely  affect  any  federally  listed  and/ 
or  proposed  endangered  and  threatened 
species,  the  State  will  work  with  the 
Service  to  eliminate  the  adverse  affect. 

3.  If  the  Service  does  not  concur  with 
the  State's  "no  affect"  determination, 
the  State  will  work  with  the  Service  to 
eliminate  the  adverse  effect. 

4.  If  any  adverse  effects  cannot  be 
eliminated,  the  permit  application  or 
variance  will  be  held  in  abeyance  and 
the  EPA,  with  their  oversight 
responsibilities,  will  require 
consultation  with  the  Service,  after  EPA 
has  completed  the  formal  objection 
process  and  the  permit  has  reverted  to 
EPA  for  issuance. 

A.  Comments  Concerning  Information 
Needed  and  the  Consultation  Process 

One  environmental  organization 
urged  EPA  to  engage  in  formal 
consuhation  with  the  FWS  pursuant  to 
Section  7  of  the  Endangered  S{)ecies 
Act.  Another  environmental  group 
questioned  whether  EPA  had  complied 
with  requirements  to  consult  with  the 
FWS  and  with  the  State  Game,  Fish,  and 
Parks  Department. 
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Response  to  Comments 

successfully  completed 
consultation  with  the  U.S.  Fish 
Service,  as  described  above. 
,  there  was  no  need  to  engage 
'  consultation  process. 


VH.  Ot<  rail  Delegation  Issues 

EPA  received  a  number  of  public 
comments  regarding  the  overall 
capability  and  intent  of  the  DENR  to 
adminis  er  an  authorized  NPDES 
program. 

A.  Comi  nents  Regarding  the  Benefits  of 
Delegati  on 

1.  Mai  ly  commenters  praised  the 
capabili  ies,  competency,  knowledge, 
and  pasi  performance  of  the  DENR  staff. 

"*  *   *  we  have  relied  on  the  South 
Dakota  1  >epartment  of  Environment  and 
Natural  resources  as  a  resource  for 
questions  and  concerns  we  have  had 
with  tha  NPDES  program.  We  have 
found  the  DENR  to  be  staffed  by  a  group 
of  well-informed  professionals 
dedicate  d  to  the  enhancement  of  water 
quality,  rheir  guidance  and  advice  have 
always  I  een  valuable  *   *  *." 

"The  )ENR  has  established  itself  as  a 
very  coi  ipetent  department  and  has  a 
very  pos  itive  working  relationship  with 
a  variet]  of  industries  within  the  state. 
The  DEI  tR  will  be  very  effective  in 
adminis  ering  and  enforcing  the  NPDES 
program  for  the  State  of  South  Dakota 
*  *  •  V(  B  haven't  always  agreed  with 
DENR  o: »  our  positions,  but  let  me  say 
clearly  we  have  always  been  treated 
very  faidy."  "To  me,  the  State  seems 
very  canable  of  making  decisions  and 
taking  action,  while  at  the  Federal  level, 
responsf  does  not  occur  with 
promptdess." 

"We  a  re  aware  of  the  efforts  the 
Departn  ent  made  prior  to  and  during 
the  1992  State  Legislative  session  to 
secure  f^;lnding  needed  to  upgrade  staff 
capabiUiy  to  take  over  management  of 
the  NPDES  program." 

"*  •  r  environmental  regulations  are 
best  adnlinistered  at  the  state  level. 
State  administration  provides  both  the 
permittde  and  the  regulator  better 
opportunity  for  face  to  face 
commui|ication  and  for  better 
understanding  of  the  specifics  of  an 
operation  through  regular  inspections, 
Adminij  tration  and  enforcement  are 
both  enl  onced  by  having  the  regulators 
in  close  jroximity  to  the  regulated 
facilities ." 

2.  Nui  lerous  commenters  emphasized 
the  advs  ntages  of  regulation  by  an 
agency  t  ctually  in  the  State.  Comments 
included  the  following: 

"EPA  technical  staff  are  normally 
availabli  >  by  phone  only,  while  state 
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staff  are  frequent  visitors  to  the  area  and 
are  available  for  valuable  on-site 
assistance  *  •  *.  Our  experience  in 
working  with  [a  delegated  state 
regarding  other  facilities]  has  been  one 
where  positive  environmental  benefits 
have  been  achieved  in  an  efficient, 
timely  manner.  We  deal  directly  and  in 
person  with  all  the  regulatory  people 
involved,  which  drastically  reduces  the 
questions  of  interpretation,  improves 
timeliness  of  permit  compliance  and  in 
the  end  provides  quicker,  effective 
solutions  to  environmental  problems." 

"I  believe  that  delegation  of  the 
NPDES  program  for  regulating  the 
discharges  of  pollutants  into  waters 
within  the  State  will  mean  a  more 
effective  operation  on  both  a 
programmatic  and  cost  basis." 

"We  are  as  concerned  for  the 
environment  of  our  employees  as  much 
as  anyone  else  is,  but  we  have  a  desire 
for  cooperation  rather  than  dictation." 

"I  believe  a  program  administered  by 
the  state  of  South  Dakota,  with  regional 
offices  in  efforts  to  help  industry  clean 
up  our  environment,  should  we  be 
polluting  it,  would  be  a  tremendous 
benefit  to  all  manufacturers." 

"Having  the  answers  in  state  and 
accountable  to  South  Dakotans  will 
enhance  businesses'  ability  to  comply." 

"(The  State  Feedlot  Program 
Regulation  Review)  *  *  ".Committee 
concluded  that  State  management  of  the 
NPDES  program  was  needed  to 
accomplish  effective  regulation  of 
feedlot  wastes  in  South  Dakota." 

"The  National  Performance  Review 
recently  cited  recommendations  to 
create  a  system  of  program  delivery  that 
works  better  and  costs  less.  The  very 
first  recommendation  (EPAOl) 
specifically  states:  'Improve 
Environmental  Protection  Through 
Increased  Flexibility  for  Local 
Government'.  The  United  States 
Environmental  Protection  Agency  has  a 
real  opportunity  today  to  act  on  this 
recommendation  by  approving  South 
Dakota's  application!" 

"There  are  several  reasons  why  the 
Legislature  supported  this  (Second 
Century  Environmental  Protection]  Act: 
— State  administration  of  the  federal 

program  would  enhance  economic 

development; 
— Improved  coordination  would  exist 

between  local  and  state  governmental 

agencies;  and 
— "The  state  would  better  safeguard  the 

public  health,  safety,  welfare  and  the 

environment  of  this  state  through  a 

customer  service  approach." 

B.  Comments  Opposing  Authorization 

A  number  of  commenters  identified 
problems  associated  with  delegation. 


both  in  public  participation  issues  and 
in  other  areas: 

"If  (program  authorization]  were  to 
happen.  South  Dakota  citizens,  although 
they  might  not  know  it,  would  be 
without  protection." 

**DENR's  activities  last  year 
demonstrate  clearly  the  agency's 
tendency  toward  advocacy  for,  rather 
than  regulation  of,  the  entities  it  is,  by 
law,  required  to  oversee  •  *  *.  (This 
group]  seeks  denial  of  state  delegation 
until  the  philosophy  of  DENR  changes 
from  that  of  advocate  for  the  regulated 
community  to  one  of  regulator."  An 
environmental  group  criticized  the 
state's  commitment  to  enforcement.  An 
envirorunental  group  requested  Uiat 
EPA  require  monitoring  data  to  be 
submitted  and  housed  at  DENR.  They 
also  suggested  that  issued  and  denied 
permits  require  equivalent  levels  of 
clearances. 

C.  EPA 's  Response  to  Comments  on 
Overall  Authorization  Issues 

EPA  noted  and  considered  all  public 
comments  considering  the  overall 
advantages  and  disadvantages  of 
approving  the  NPDES  program 
administration  by  the  State  of  South 
Dakota. 

-  Many  of  the  comments  reflected  the 
advantage  of  State  program  approval 
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which  the  Clean  Water  Act  envisioned: 
the  program  can  be  administered  more 
effectively  closer  to  the  regulated 
community  when  the  agency  and  its 
staff  are  competent  and  committed  to 

Erotecting  the  environment  and  public 
ealth. 

Resources  to  be  used  meet  the 
minimum  requirements  of  the  NPDES 
program  as  it  now  exists.  The  State 
would  be  responsible  for  devoting  the 
resources  needed  to  maintain  this 
program  and  implement  additional 
requirements,  as  they  occur. 

EPA's  responses  to  public 
participation  issues  are  found  under  the 
sections  on  "Unsigned  Complaints"  and 
"Citizen  Intervention". 

EPA  typically  does  not  require 
submission  of  monitoring  data  other 
than  discharge  monitoring  reports 
(DMRs)  when  it  administers  die  NPDES 
program  in  a  state.  Therefore,  it  does  not 
require  an  approved  state  to  do  so. 

It  appears  tnat  there  are  equivalent 
levels  of  clearance  for  permit  issuance 
and  denial.  In  both  cases,  the  Secretary 
makes  that  decision.  This  is  noted  in  the 
flow  chart  on  page  9  of  the  Program 
Description. 

Conclusion 

The  State  of  South  Dakota  has 
demonstrated  that  it  adequately  meets 
the  requirements  for  program 

State  NPDES  Program  Status 


authorization  as  defined  in  the  Clean 
Water  Act.  40  CFR  part  123.  and  40  CFR 
part  403.  The  U.S.  Fish  &  Wildlife 
Service  concurred  with  the  EPA  "no 
adverse  affect"  determination  regarding 
program  authorization.  The  State 
Historic  Preservation  Office  concurred 
with  the  EPA  "no  effect"  determinatioa. 
This  authorization  does  not  include  the 
sludge  management  program. 

At  this  time,  EPA  is  withholding 
authorization  to  administer  the  NPDES 
program  on  Indian  Country  located 
within  South  Dakota,  including  lands 
for  which  there  is  significant 
controversy  over  whether  or  not  the 
land  is  Indian  Country. 

Federal  Register  Notice  of  Approval  of 
State  NPDES  Programs  or  Modificatioas 

EPA  must  provide  Federal  Register 

notice  of  any  action  by  the  Agency 
approving  or  modifying  a  State  NPDES 
program.  The  following  table  will 
provide  the  public  with  an  up-to-date 
list  of  the  status  of  NPDES  permitting 
authority  throu^out  the  country. 
Today's  Federal  Register  notice  is  to 
announce  the  approval  of  South 
Dakota's  authority  to  administer  the 
NFECS  permit  program,  including 
regulation  of  federal  facilities  and 
issuance  of  general  permits  and  to 
administer  the  pretreatment  program. 


Alabama  

Arkansas ._ 

California  

Cotorado 

Connecticut 

Delaware  

Georgia -__ 

Hawaii 

Illinois 

Indiana 

Iowa 

Kansas  

Kentucky 

Maryland „ 

Michigan „„ 

Minnesota  .. 

Mississippi 

Missouri 

Montana 

Nebrasta 

Nevada 

New  Jersey 

New  York 

Nortti  Carolina 
North  Dakota  .. 

Ohio 

Oregon 


Pennsylvania  .. 
Rhode  Island  .. 
South  Carolina . 


Approved 

State 

NPDES  per- 

mit  program 


10/19^9 
11/01/86 
05/14/73 
03/27/75 
09/26/73 
04/01/74 
06/28/74 
11/28/74 
10/23/77 
01/01/75 
08/10/78 
06C8/74 
09/30/83 
09/05/74 
10/17/73 
06/30/74 
05r«01/74 
10/30/74 
06/10/74 
06/12/74 
09/19/75 
04/13/82 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
99/17/84 
06/10/75 


Aporovedto 
regulate  tod- 
eral  facilities 


10/19/79 
11/01/86 
05«)5/78 


01/09/89 


12/08/80 
06A)1/79 
09/20/79 
12/09^ 
08/10/78 
08/28/85 
09/30/83 
11/10/87 
12/09/78 
12/09/78 
01/28/83 
06C6/79 
06^23/81 
11/02/79 
08/31/78 
04/13/82 
06/13/80 
09/28/B4 
01/22/90 
01/28«3 
03/02/79 
06/30/78 
09/17/84 
09/26/80 


A43proved 
SMe 

pretreatment 
program 


10/19/79 
11/01/86 
09/22/89 

'66rt»/81 


03/1 2mi 
08/12/63 


06/03/81 

09/30/83 
09/30/85 
04/16/85 
07/16/79 
05/13/82 
06A)3/81 

09rti7/84 

04/13/82 

b6/liw82 

07/27/83 
03/12/81 

"09/17/84 
04/09/82 


Approved 
general  per- 
mits pro* 
gram 


06/26/91 
11^1/86 
09/22/89 
03/04/83 
03/10/92 
10/23/92 
01/28/91 
09/30/91 
01/04/84 
04/02/91 
08/12/92 
11/24/93 
09/30/83 
09/30/91 
11/29/93 
12/15/87 
09/27/91 
12/12/85 
04/29/83 
07/20/89 
07/27/92 
04/13i«2 
10/15/92 
09/06/91 
01/22/90 
06/17/92 
0203^2 
06/02/91 
09/17/84 
09«3/S2 
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South  Dakota .... 

Tennessee  

Utah , 

Vermont 

Virgin  Islands  .... 

Virginia 

Washington 

West  Virginia  .... 

Wisconsin 

Wyoming „„ 


Totals 


Number  of  Fully  Authorized  Programs 
(Federal  Facilities.  Pretreatment. 
General  Pennits)=26 

Review  Under  Regulatory  Flexibility 
Act  and  Executive  Order  12866 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  entities.  The 
proposed  approval  of  the  South  Dakota 
NPDES  program  does  not  alter  the 
regulatory  control  over  any  industrial 
category.  No  new  substantive 
requirements  are  established  by  this 
action.  Therefore,  because  this  notice 
do^  not  have  a  signiGcant  impact  on  a 
substantial  number  of  small  entities,  a 
Regulatory  Flexibility  Analysis  is  not 
needed. 

On  October  12, 1993.  the  Office  of 
Management  and  Budget  exempted  this 
Agency  action  bom  the  requirements  of 
Executive  Order  12866. 

Dated:  December  30, 1993. 
JackW.McGraw, 

Acting  Regional  Administrator, 
Environmental  Protection  Agency.  Region 

vni. 

IFR  Doc.  94-493  Filed  1-10-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMM^SION 

Public  Infonnation  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  5, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
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Approved 
State 
NPDES  per- 
mit program 


12/30/93 
12/28/77 
07/07/87 
03/11/74 

oenorre 

03/31/75 
11/14/73 
05/10/82 
02/04/74 
01/30/75 

40 


Approved  to 
regulate  fed- 
eral facilities 


12/30/93 
09/30/86 
07/07/87 


02/09/82 

05/10/82 
11/26/79 
05/18/81 


35 


Approved 

State 

pretreatment 

program 


12/30/93 
08/10/83 
07/07/87 
03/16/82 

04/14/89 
09/30/86 
05/10/82 
12/24/80 


28 


Approved 
general  per- 
mits pro- 
gram 


12/30/93 
04/18/91 
07/07/87 
08/26/93 

bs^ivg'i 

09/26/89 
05/10/82 
12/19/86 
09/24/91 

39 


contract  jr.  International  Transcription 
Service.  Inc..  2100  M  Street,  NW.,  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Holey.  Federal 
Commui  lications  Commission,  (202) 
632-027  6.  Persons  wishing  to  comment 
on  this  i  iformation  collection  should 
contact  Timothy  Fain,  Office  of 
Manageftient  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-3581. 

OMBKumber:  3060-0093. 

Title:  Application  for  Renewal  of 
Radio  Station  License  in  Specified 
Services 

Form  Vumfcer:  FCC  Form  405. 

Actioi  i:  Revision  of  a  currently 
approveo  collection. 

Hespopdents:  Businesses  or  other  for- 
profit  (ii  eluding  small  businesses). 

Frequi  mcy  of  Response:  Aimually  and 
every  de  cade. 

Estimi  \ted  Annual  Burden:  540 
respons<  s;  2.25  hours  average  burden 
per  resp  )nse;  1,215  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  Form  405  is 
used  by  dl  common  carriers  and 
Multipo  nt  Distribution  Service  non- 
commor  carriers  to  apply  for  renewal  of 
radio  stj  tion  licenses.  Section  307(c)  of 
the  Com  nunications  Act  of  1934  limits 
the  term  j  of  common  carrier  radio 
licenses  to  ten  years  and  requires  that 
written  applications  be  submitted  for 
renewal.  Applicants  granted 
developmental  and  special  temporary 
authority  are  required  to  apply  for 
renewal  Sn  shorter  intervals — usually 
one  year  after  date  of  grant  and  annually 
thereafter.  FCC  Form  405  has  been 
revised  to  incorporate  a  certification 
required!  by  the  Commission's  rules 
implementing  the  provisions  of  Section 
5301  of  the  Anti-Drug  Abuse  Act  of 
1988.  Licensing  Branches  evaluate  the 
informal  ion  submitted;  review  the 
particuU  rs  and  conditions  of  the  current 
authoriz  ition;  and  take  action  to  renew 
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the  license  for  a  new  term.  If  the 
information  were  not  submitted,  the 
Commission  would  not  be  able  to  carry 
out  its  responsibilities  mandated  by  the 
Communications  Act  of  1934.  as 
amended. 

Federal  Communications  Commission. 

William  F.  Galon, 

Acting  Secretary. 

(FR  Doc  94-593  Filed  1-10-93;  8:45  ami 
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[Report  Na  1994] 

Petition  for  Rec^sideration  of  Action 
in  Rulemaking  Proceeding 

January  4. 1994. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239, 1919  M  Street.  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  OpposiUon  to 
this  petition  must  be  filed  January  26, 
1994.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

SUBJECT:  Amendment  of  §  73.606(b) 
Table  of  Allotments.  TV  Broadcast 
Stations  (Ridgecrest.  California)  (MM 
Docket  No.  92-246  RM-8091). 

Petition  for  Reconsideration 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

UVera  Marshall. 

Acting  Secretary. 

IFR  Doc.  94-592  Filed  1-10-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Stevedoring,  Terminal,  CFS  and 
Maintenance  and  Repair  Sendees; 
Agreement  Filed;  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200815. 

Title:  Stevedoring,  Terminal.  CFR  and 
Maintenance  and  Repair  Services 
Agreement  between  Matson  Terminals, 
Inc/Naviera  Interamericana  Navicana 
S.A.  (Ports  of  Los  Angeles,  Oakland  and 
Seattle). 

Parties:  Matson  Terminals.  Inc. 
("Matson")  Naviera  Interamericana 
Navicana  S.A.  ("Naviera"). 

Synopsis:  The  proposed  Agreement 
permits  Matson  to  furnish  Naviera  with 
stevedoring,  terminal,  container  freight 
station,  and  maintenance  and  repair 
services,  including  berth/crane  and 
other  service  guarantees  at  the  ports  of 
Los  Angeles,  Oakland  and  Seattle. 
Subject  to  Agreement  provisions,  the 
parties  have  agreed  upon  other  matters 
relating  to  terminal  services  and 
charges. 

Agreement  No.:  224-200816. 

Title:  Stevedoring,  Terminal.  CFR  and 
Maintenance  and  Repair  Services 
Agreement  between  Matson  Terminals, 
Inc/Compania  Sudamericana  De 
Vapores  (Ports  of  Los  Angeles,  Oakland 
and  Seattle). 

Parties:  Matson  Terminals,  Inc. 
("Matson")  Compania  Sudamericana  De 
Vapores  ("CSDV"). 

Synopsis:  The  proposed  Agreement 
permits  Matson  to  furnish  CSDV  with 
stevedoring,  terminal,  container  freight 
station,  and  maintenance  and  repair 
ser\'ices,  including  berth/crane  and 
other  service  guarantees  at  the  ports  of 
Los  Angeles.  Oakland  and  Seattle. 
Subject  to  Agreement  provisions,  the 
parties  have  agreed  upon  other  matters 
relating  to  terminal  services  and 
charges. 
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Agreement  No.:  224-200817. 

Title:  Stevedoring,  Terminal,  CFS  and 
Maintenance  and  Repair  Services 
Agreement  between  Matson  Terminals, 
Inc/Flota  Mercante  Gran  Colombiana 
(Ports  of  Los  Angeles,  Oakland  and 
Seattle). 

Parties:  Matson  Terminals,  Inc. 
("Matson")  Flota  Mercante  Gran 
Colombiana  ("Flota"). 

Synopsis:  The  proposed  Agreement 
permits  Matson  to  furnish  Flota  with 
stevedoring,  terminal,  container  freight 
station,  and  maintenance  and  repair 
services,  including  berth/crane  and 
other  service  guarantees  at  the  ports  of 
Los  Angeles,  Oakland  and  Seattle. 
Subject  to  Agreement  provisions,  the 
parties  have  agreed  upon  other  matters 
relating  to  terminal  services  and 
charges. 

Dated:  January  5, 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

IFR  Doc.  94-549  Filed  1-10-94;  8:45  am| 
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[Docket  No.  94-01] 

Ceres  Marine  Terminal,  inc.  v. 
Maryland  Port  Administration;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Ceres  Marine  Terminal,  Inc. 
("Complainant")  against  Maryland  Port 
Administration  ("Respondent")  was 
served  January  6. 1994.  Complainant 
alleges  that  Respondent  has  violated 
sections  16  and  17  of  the  Shipping  Act. 
1916, 46  U.S.C.  815  and  816,  and 
sections  10  (b)(ll).  (b)(12).  (d)(1)  and 
(d)(3)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app  §§  1709  (b)(ll),  (b)(12).  (d)(1) 
and  (d)(3)  by  granting  more  favorable 
lease  terms  to  other  terminals  with 
respect  to  terminal  services  and  barge 
services,  providing  superior  crane 
service  to  another  terminal  while  failing 
to  provide  adequate  crane  service  to 
Complainant,  refusing  to  permit 
Complainant  to  install  one  of  its  own 
cranes,  and  denying  equivalent  lease 
terms  to  Complainant. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 


showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
Presiding  Officer  in  this  proceeding 
shall  be  issued  by  January  6, 1995,  and 
the  final  decision  of  the  Commission 
shall  be  issued  by  May  8, 1995. 
Joseph  C  Polking, 
Secretory. 

[FR  Doc.  94-642  Filed  1-10-94;  8:45  ami 
BIUJNQ  COOC  CTSO-OI-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

E.R.  Hawthorne  &  Co.,  Inc..  9370  Wallisville 
Rd.,  suite  100.  Houston.  TX  77013. 
Officers:  John  E.  Guida.  President/Director. 
Charles  B.  Dorf.  Vice  President/Director, 
Charles  M.  Schayer.  Secretary/Director 

All  State  International  Freight  Inc.,  500 
Carson  Plaza  Dr.,  suite  205,  Carson,  CA 
90746.  Officer:  Jae  Hoon  Yoon.  President 

Clutch  Cargo  International.  Inc.,  1401  Mark 
SUwt.  Elk  Grove  Village.  IL  60007. 
Officers:  Peter  Mourousias,  President, 
Lance  Lucibello,  Director,  Keith  Halvorsen. 
Stockholder 

Traders  of  Miami.  Inc..  4710  N.W.  170th 
Street.  Carol  City.  FL  33055.  Officers: 
Heriberto  Canela.  President,  Lissette 
Canela,  Vice  President/Secretary 

R.E.  Rogers.  Inc.,  6242  Westchester  Parkway, 
160,  Los  Angeles,  CA  90045.  Officers: 
Ronald  K.  Burchett,  President,  lames  O. 
Kelty,  Vice  President,  Louis  M.  Kerpan,  Jr., 
Director  of  Operations 

Olympic  International  Freight  Forwarders. 
Inc.,  4411  NW  74th  Ave..  Miami,  FL  33166. 
Officers:  Teresa  Guzman,  President,  Jose  L 
Guzman,  Stockholder,  Rodrigo  Guzman. 
Vice  President 

Aeroships  International,  Inc.,  110  Leawood 
Drive.  Roselle.  IL  60172-1612.  Officers: 
Thomas  E.  Bates,  President/Treasurer, 
Jeannine  K.  Ellenwood,  Vice  President/ 
Secretary 

Dated:  Januai>'  5, 1994. 
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By  the  Federal  Maritime  Commission. 
J<M^  C  PoDdng. 
Secretary. 
IFR  Doc  94-550  Filed  1-10-94;  8:45  am] 

KLUNQ  COM  t730-0VM 

[Petition  Noc  P1-a4  and  P2-04] 

Petition  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements;  Petition  of  Effective 
Tariff  lAanagement  Corporation  on 
Behalf  of  Various  Common  Carriers; 
and  Petition  of  Transax  Data  on  Behalf 
of  Various  Common  Carriers;  Filing  of 
Petitions 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System.  To 
facilitate  thorough  consideration  of  the 
petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  January  18, 1994.  Replies 
shall  be  directed  to  the  Secretaryi 
Federal  M»;ritime  Commission. 
Washington,  DC  20575-0001$  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  as  follows: 

Pl-94— Tanga  S.  Fitzgibbon.  Executive 
Vice  President.  Effective  Tariff 
Management  Corporation,  4000 
Mitchellville  Road,  Suite  32&-B. 
Bowie.  Maryland  20716 

P2-94— Michael  A.  Sarro,  Account 
Manager,  Transax  Data,  721  Route 
202/206,  Bridgewater,  New  Jersey 
08807 

Copies  of  the  petitioDS  are  available  for 
examination  at  the  Washington,  DC  office  of 
the  Secretary  of  the  Commission,  800  N. 
Capitol  Street.  NW.,  room  1046. 

Joseph  C  PoUdng, 

Secretary. 

IFR  Doc  94-643  Filed  1-10-94;  8:45  am] 

BILUNQ  COM  STse-ot-ai 


FEDERAL  RESERVE  SYSTEM 

Report  to  Congressionai  Committees 
Regarding  Differences  In  Capital  and 
Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies 

AGENCY:  Board  of  Goveraon  of  the 
Federal  Reserve  System. 
ACTION:  Notice  of  report  to  the 
Committee  on  Banking.  Housing,  and 
Urban  Affairs  of  the  United  States 
Senate  and  to  the  Committee  on 
Banking.  Finance  and  Urban  Af&irs  of 
the  United  States  House  of 
Representatives. 


SUMMARTT:  This  report  has  been  prepared 
by  the  Rederal  Reserve  Board  pursuant 
to  section  121  of  the  Federal  Deposit 
Insuran  :e  Corporation  Improvement  Act 
of  1991,  Section  121  reqmres  each 
Federal  banking  and  thrift  agency  to 
report  a  inually  to  the  above  specified 
Congrei  sional  Committees  regarding 
any  difl  srences  between  the  accoimting 
or  capit  il  standards  used  by  such 
agency  and  the  accoimting  or  capital 
standards  used  by  other  banking  and 
thrift  agendas.  Tlie  report  must  also 
contain  an  explanation  of  the  reasons 
for  any  liscrepancy  in  such  accounting 
or  capit  il  standards.  The  report  must  be 
publishi  »d  in  the  Federal  Roister. 
FOR  FUR  FHER  INFORMATION  CONTACT: 
Rhoger  H  Pugh,  Assistant  Director  (202/ 
728-58^).  Norah  M.  Barger,  Manager 
(202/452-2402).  Gerald  A.  Edwards.  Jr.. 
Assistant  Director  (202/452-2741), 
Robert  B.  Motyka,  Supervisory  Financial 
AnaIysti(202/452-3621).  or  Nancy  J. 
RawlinM,  Senior  Financial  Analyst 
(202/45i-3059),  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Govemdrs  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544),  Bpaid  of  Governors  of  the  Federal 
Reserve  System,  20th  &  C  Street.  NW.. 
Washington,  DC  20551. 

Introduoion  and  Overview 

This  is  the  fourth  annual  report'  on 
the  diffarences  in  capital  standards  and 
accounting  practices  that  currently  exist 
among  me  three  banking  agencies  (the 
Board  of  Governors  of  the  Federal 
Reserve  ISy  stem  (FRB),  the  Office  of  the 
Comptn^ller  of  the  Cxirrency  (OCC),  and 
the  Federal  Deposit  Insurance 
Corpor^ion  (FDIC))  and  the  Office  of 
Thrift  Supervision  (OTS).»  Section  One 
of  the  report  focuses  on  differences  in 
the  agen  cies'  capital  standards;  Section 
Two  dis  nisses  differences  in  accounting 
standan  s.  The  remainder  of  this 
introdu<  tion  provides  an  overview  of 
the  disc  ission  contained  in  these 
sections 


•  The  fiitt  two  reports  prepared  by  the  Federal 
Reserve  Board  were  made  punuant  to  aectlon  1215 
of  the  Financial  Instimtiona  Reform,  Recorerv,  and 
Enforcemant  Act  of  1989  (FWREA).  The  third  report 
wa«  made  pursuant  to  section  121  of  the  Federal 
Deposit  Insurance  Corporation  Improvement  Act  of 
1991  (FDICIA).  which  superseded  swnlon  1215  of 
FIRREA. 


2  At  the 
hasprima^ 
chartar«d 
RM«nre 
companlei 
state 
savings 
OCC  The 
savings 


edenl  level,  the  Federal  Reserve  System 
I  f  supervisory  responsibility  br  state- 
I  enkj  that  are  members  of  tna  Federal 
lem  as  well  as  all  )xnk  holding 
The  FDIC  has  primary  responsibility  for 
nnber  banks  and  FDlC-«aparvlsed 
bai  iks.  National  banks  are  supervised  by  the 
)TS  has  primary  responsiUlity  for 
loan  associations. 
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Capital  Standards 

As  stated  in  the  previous  reports  to 
the  Congress,  the  three  bank  regulatory 
agencies  have,  for  a  number  of  years, 
employed  a  common  regulatory 
framework  that  establishes  minimum 
capital  adequacy  ratios  for  commercial 
banking  organizations.  In  1989.  all  three 
banking  agencies  as  well  as  the  OTS. 
adopted  a  risk-based  capital  fiamewoiii 
that  was  based  upon  the  international 
capital  accord  developed  by  the  Basle 
Committee  on  Banking  Regulations  and 
Supervisory  Practices  (Basle  Accord) 
and  endorsed  by  the  central  bank 
governors  of  the  G-10  countries. 

The  risk-based  capital  framework 
establishes  minimum  ratios  of  total  and 
Tier  1  (core)  capital  to  risk-weighted 
assets.  The  Basle  Accord  requires 
banking  organizations  to  have  total 
capital  equal  to  at  least  8  percent,  and 
Tier  1  capital  equal  to  at  least  4  percent, 
of  risk- weigh  ted  assets  after  a  phase-in 
period  which  ended  on  December  31. 
1992.  Tier  1  capital  is  principally 
comprised  of  common  sharenolders' 
equity  and  qualifying  perpetual 
preferred  stock,  less  disallowed 
intangibles  such  as  goodwill.  The  other 
component  of  total  capital.  Tier  2.  may 
include  certain  supplementary  capital 
items,  such  as  general  loan  loss  reserves 
and  subordinated  debt.  The  risk-based 
capital  requirements  are  viewed  by  the 
three  banking  agencies  and  the  OTS  as 
minimum  standards,  and  most 
institutions  are  expected  to.  and 
generally  do,  maintain  capital  levels 
well  above  the  minimums. 

In  addition  to  specifying  identical 
ratios,  the  risk-based  capital  framework 
implemented  by  the  three  banking 
agencies  includes  a  common  definition 
of  regulatory  capital  and  a  uniform 
system  of  risk  weights  and  categories. 
While  the  minimum  standards  and  risk 
weighting  framework  are  common  to  all 
the  banking  agencies,  there  are  some 
technical  differences  in  language  and 
interpretation  among  the  agencies.  The 
OTS  employs  a  similar  risk-based 
capital  framework  although  it  differs  in 
some  respects  bom  that  adopted  by  the 
three  banking  agencies.  These 
differences,  as  well  as  other  technical 
differences  in  the  agencies'  capital 
standards,  are  discussed  in  Section  One 
of  this  report 

In  addition  to  the  risk-based  capital 
requirements,  the  agencies  also  have 
established  leverage  standards  setting 
forth  minimum  ratios  of  capital  to  total 
assets.  As  discussed  in  Section  One,  the 
three  banking  agencies  employ  uniform 
leverage  standards,  while  the  OTS  has 
established,  pursuant  to  FIRREA. 
somewhat  different  standards. 
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The  staffs  of  the  agencies  meet 
regularly  to  identify  and  address 
differences  euid  inconsistencies  in  their 
capital  standards.  The  agencies  are 
committed  to  continuing  this  process  in 
an  effort  to  achieve  full  uniformity  in 
their  capital  standards.  In  this  regard. 
Section  One  contains  discussions  of  the 
banking  agencies'  efforts  during  the  past 
year  to  achieve  uniformity  with  respect 
to  the  risk  categories  of  certain  assets, 
specifically,  identifiable  intangible 
assets,  loans  to  finance  construction  of 
1-  to  4-family  residential  homes  that 
have  been  pre-sold.  and  multifamily 
housing  loans.  In  addition,  the  agencies 
have  worked  together  to  revise  the  risk- 
based  capital  requirements  as  required 
by  provisions  of  section  305  of  FDICIA 
to  take  account  of  interest  rate  risk  and 
risks  arising  from  concentrations  of 
credit  and  nontraditional  activities. 
Finally,  staffs  of  the  agencies  have  been 
meeting  in  1993  to  discuss  a  uniform 
draft  proposal  that  would  amend  their 
risk-based  capital  guidelines  to  provide 
for  recognition  of  bilateral  netting 
arrangements  associated  with  rate 
contracts  that  genuinely  reduce  credit 
risk. 

Accounting  Standards 

Over  the  years,  the  three  banking 
agencies,  under  the  auspices  of  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC),  have 
developed  Uniform  Reports  of 
Condition  and  Income  (Call  Reports)  for 
all  commercial  banks  and  FDIC- 
supervised  savings  banks.  The  reporting 
standards  followed  by  the  three  liking 
agencies  are  substantially  consistent, 
aside  from  a  few  limited  exceptions, 
with  generally  accepted  accounting 
principles  (GAAP)  as  they  are  applied 
by  commercial  banks.3  The  uniform 
bank  Call  Report  serves  as  the  basis  for 
calculating  risk-based  capital  and 
leverage  ratios,  as  well  as  for  other 
regulatory  purposes.  Thus,  material 
differences  in  regulatory  accounting  and 
reporting  standards  among  commercial 
banks  and  FDIC-supervised  savings 
banks  do  not  exist. 

The  OTS  requires  each  thrift 
institution  to  file  the  Thrift  Financial 
Report  (TFR),  which  is  consistent  with 
GAAP  as  it  is  applied  by  thrifts.  The 
TFR  differs  in  some  respects  from  the 
bank  Call  Report.  One  reason  is  that 
thrift  GAAP  is  different  in  a  few  limited 
areas  fit}m  GAAP  as  it  is  applied  by 
banks;  another,  as  previously 
mentioned,  is  that  there  are  a  few  minor 


1  In  those  cases  where  bank  Call  Report  standards 
are  different  from  GAAP,  the  regulatory  reporting 
requirements  are  intended  to  be  more  conservative 
than  GAAP. 


areas  in  which  the  bank  Call  Report 
departs  frx)m  bank  GAAP.  A  summary  of 
the  differences  between  the  bank  Call 
Report  and  the  TFR  is  presented  in 
Section  Two. 

Over  the  past  year,  the  three  banking 
agencies  and  the  OTS  have  continued  to 
undertake  projects  that  seek  to  simplify 
and  reduce  differences  in  reporting 
standards  between  commercial  banks 
and  thrift  institutions.  On  June  10, 1993, 
the  four  agencies  announced  six 
initiatives  to  implement  the  President's 
March  10  program  to  improve  the 
availability  of  credit  to  businesses  and 
individuals.  These  initiatives  included 
changes  to  regulatory  reporting 
requirements,  all  of  which  are 
consistent  with  GAAP.  In  this  respect, 
the  agencies  separately  issued  guidance 
to  banks  and  thrifts  that  generally 
conforms  regulatory  reporting 
requirements  for  sales  of  Other  Real 
Estate  Ovmed  (OREO)  with  GAAP,  as 
set  forth  in  FASB  Statement  No.  66. 
These  changes  generally  eliminated  a  10 
percent  minimum  down  payment 
requirement  needed  by  the  borrower/ 
purchaser  to  record  a  sale  of  OREO  for 
regulatory  reporting  purposes.  In 
addition,  as  part  of  these  initiatives,  the 
agencies  issued  joint  policies  on 
restoring  nonaccrual  loans  to 
performing  status  and  improving  the 
reporting  guidance  on  insubstance 
foreclosures. 

Although  these  actions  end  the  first 
phase  of  the  President's  credit 
availability  program,  the  agencies  are 
continuing  efforts  to  reduce  paperwork 
and  regulatory  burdens.  These  efforts 
include  considering  the  remaining  few 
differences  between  GAAP  and 
regulatory  accounting  principles.  In  this 
regard,  the  agencies  now  have  projects 
under  way  that  are  to  refine  and 
improve  policies  and  addresses  a  few 
differences  that  currently  exist  among 
the  agencies,  including  projects  on 
recourse,  netting,  and  hedging. 

Section  One 

Differences  In  Capital  Standards 
Among  Federal  Banking  and  Thrift 
Supervisory  Agencies 

Leverage  capital  ratios 

The  three  banking  agencies  employ  a 
leverage  standard  based  upon  the 
common  definition  of  Tier  1  capital 
contained  in  their  risk-based  capital 
guidelines.  These  standards,  established 
in  the  second  half  of  1990  and  in  early 
1991,  require  the  most  highly-rated 
institutions  to  meet  a  minimum  Tier  1 
capital  ratio  of  3  percent.  For  all  other 
institutions,  these  standards  generally 
require  an  additional  cushion  of  at  least 
100  to  200  basis  points,  i.e.,  a  minimum 


leverage  ratio  of  at  least  4  to  5  percent, 
depending  upon  an  organization's 
financial  condition. 

As  required  by  FIRREA,  the  OTS  has 
established  a  3  percent  core  capital  ratio 
and  a  1.5  percent  tangible  capital 
leverage  requirement  for  thrift 
institutions.  However,  the  OTS  is  in  the 
process  of  finalizing  a  new  leverage  rule 
that  will  generally  conform  to  the  rules 
of  the  three  banking  agencies.  The 
differences  that  will  exist  after  the  OTS 
has  adopted  its  new  standard  pertain  to 
the  definition  of  core  capital.  While  this 
definition  generally  conforms  to  Tier  1 
bank  capital,  certainadjustments 
discussed  below  apply  to  the  core 
capital  definition  used  by  savings 
associations.  In  addition,  core  capital  as 
currently  defined  by  the  OTS  includes 
qualifying  supervisory  goodwill.  Such 
goodwill  is  to  be  phased  out  of  thrift 
core  capital  by  the  end  of  1994.  after 
which  time  the  treatment  of  goodwill  for 
thrift  institutions  will  be  consistent  with 
that  of  the  banking  agencies. 

Risk-based  capital  ratios 

The  three  banking  agencies  have 
adopted  risk-based  capital  standards 
consistent  with  the  Basle  Accord.  These 
standards,  which  were  fully  phased  in 
at  the  end  of  1992,  require  all 
commercial  banking  organizations  to 
maintain  a  minimum  ratio  of  total 
capital  (Tier  1  plus  Tier  2)  to  risk- 
weighted  assets  of  8  percent.  Tier  1 
capital  comprises  common 
stockholders'  equity,  qualifying 
perpetual  preferred  stock,  and  minority 
interests  in  consolidated  subsidiaries, 
less  goodwill.  Tier  1  capital  must 
comprise  at  least  50  percent  of  the  total 
risk-based  capital  requirement.  Tier  2 
capital  includes  such  components  as 
general  loan  loss  reserves,  subordinated 
term  debt,  and  certain  other  preferred 
stock  and  convertible  debt  capital 
instruments,  subject  to  appropriate 
limitations  and  conditions.  Risk- 
weighted  assets  are  calculated  by 
assigning  risk  weights  of  0,  20.  50,  and 
100  percent  to  broad  categories  of  assets 
and  off-balance  sheet  items  based  upon 
their  relative  credit  risks.  The  OTS  has 
adopted  a  risk-based  capital  standard 
that  in  most  respects  is  similar  to  the 
framework  adopted  by  the  banking 
agencies.  Beginning  with  year-end  1992, 
the  OTS  standard  requires  a  minimum 
risk-based  capital  ratio  equal  to  8 
percent. 

All  the  banking  agencies  view  the 
risk-based  capital  standard  as  a 
minimum  supenisory  benchmark.  In 
part,  this  is  because  the  risk-based 
capital  standard  focuses  primarily  on 
credit  risk;  it  does  not  take  full  or 
explicit  account  of  certain  other  banking 
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risks,  such  as  exposure  to  changes  in 
interest  rates.  The  full  range  of  risks  to 
which  depository  institutions  are 
exposed  are  reviewed  and  evaluated 
carefully  during  on-site  examinations. 
In  view  of  these  risks,  most  banking 
organizations  are  expected  to  operate 
with  capital  levels  well  above  the 
minimum  risk-based  and  leverage 
capital  requirements. 

The  Federal  Reserve  has  for  some 
time  been  working  with  the  other  U.S. 
banking  agendes  and  the  regulatory 
authorities  on  the  Basle  Supervisors' 
Committee  to  develop  possible  methods 
to  measure  and  address  certain  market 
and  price  risks,  hi  April,  1993,  the  Basle 
Supervisors'  Committee  issued  a 
consultative  paper  that  addresses, 
among  other  items,  proposals  to  include 
certain  risks  into  the  firamework  of  the 
Basle  Accord.  These  risks  include 
exposures  resulting  from  imbalances 
between  the  maturity  of  debt 
instruments  held  as  assets  and  issued  as 
liabilities  and  holdings  of  traded  debt 
and  equity  securities.  One  important 
reason  for  addressing  these  risks  on  an 
international  level  is  to  develop 
supervisory  approaches  that  do  not 
undermine  the  competitiveness  of  U.S. 
banking  organizations. 

Notwithstanding  this  initial  effort,  the 
OTS  capital  standards  for  some  time 
have  taken  into  account  interest  rate  risk 
and  the  FRB,  OCC  and  FDIC  sought 
public  comment  on  a  proposed 
framework  for  incorporating  into  their 
capital  standards  interest  rate  risk  in 
August,  1992.  as  required  under  section 
305  of  FDICIA.  In  response  to  concerns 
raised  and  recommendations  made  by 
commenters,  on  September  14, 1993,  the 
three  banking  agencies  issued  for  public 
comment  a  '  ibstantially  modified 
proposal  on  interest  rate  risk.  The 
{.pproach  ultimately  adopted  by  the 
banking  agencies  could  differ  firom  that 
already  taken  by  the  OTS. 

Section  305  of  FDICIA  also  requires 
the  banking  agendes  to  amend  their 
risk-based  capital  rules  to  take  account 
of  concentrations  of  credit  risk  and 
nontraditional  activities.  Ehiring  1993 
the  staffs  of  the  four  agendes  met 
regularly  to  draft  proposals  for  public 
consideration.  Final  proposals  are 
expected  to  be  issued  in  the  first  part  of 
1994. 

In  addition  to  coordinating  their 
efforts  to  implement  section  305,  the 
agencies  also  worked  together  to 
eliminate  differences  Ln  their  capital 
standards,  as  well  as  to  revise  their 
standards  in  response  to  legislative 
mandates,  accounting  changes,  and 
industry  concerns.  In  this  regard,  during 
1993,  the  ir.  ee  banking  agencies 
eliminated  the  principal  difference  in 
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their  ca  >ital  standards  when  they  issued 
final  ru^s  revising  those  standards  with 
regard  to  the  types  of  intangible  assets 
that  mat  be  included  in  the  Tier  1 
capital  Calculation  for  risk-based  and 
leverage  capital  purposes.  Spedfically. 
under  these  final  rules,  banking 
organizations  may  include  in  capital 
purcha^  mortgage  servicing  rights 
(PMSRs)  and  piirchased  credit  card 
relationihips  (PCCRs),  but  are  required 
to  deduct  from  capital  core  deposit 
intangilles  (CDIs)  and  other  identifiable 
intangine  assets.  The  final  rule  also 
includec  limits  and  discounts  that  are 
applicable  to  PMSRs  and  FCCRs  in 
capital.  The  OTS  draft  final  rule,  which 
is  consii  tent  with  the  final  rule  issued 
by  the  o  her  agendes.  is  currently  under 
review. 

Anott  er  difference  the  federal 
banking  agendes  worked  to  eliminate 
during  1993  was  the  risk-based  capital 
treatmei  t  of  multifamiiy  housing  loans. 
While  tl  e  three  banking  agendes  assign 
multifai  lily  housing  loans  (5  units  or 
more)  tc  the  100  percent  risk  category, 
the  OTS  allows  certain  multifamiiy 
mortgag  >  loans  to  qualify  for  the  50 
percent  isk  category.  This  would  apply, 
for  exan  pie,  to  loans  secured  by 
buildinf  s  with  5-36  units  (as  described 
below),  yhis  effort  was  underte^en 
pursuant  to  section  618  of  the 
Resolution  Trust  Corporation 
Refinan^ng,  Restructuring,  and 
hnprovatnent  Act  of  1991  (RTCRRIA), 
which  requires  the  agendes  to  lower  the 
risk  weitht  for  multifamiiy  housing 
loans  m(  leting  certain  criteria  bom  100 
to  50  pe:  cent.  At  the  time  of  this  report, 
final  rul  ss  have  not  been  issued  by  the 
agencies ,  although  it  is  anticipated  that 
they  wil  be  uniform  and  will  be  issued 
in  the  v<  ry  near  future. 

Sectio  1  618  of  the  RTCRRIA  also 
requireqthe  agendes  to  revise  their 
risk-basid  capital  guidelines  to  lower 
from  lod  percent  to  50  percent  the  risk 
category^  for  certain  construction  loans 
for  pre&old  1-  to  4-family  residential 
properti^  During  1993,  the  four 
agencies  issued  similar  final  rules 
implemSnting  this  provision  of  section 
618. 

The  st  iffs  of  the  four  agendes  also 
have  be<  n  coordinating  the  issuance  of 
uniform  proposals  to  include  in  Tier  1 
capital  t  le  net  unrealized  changes  in 
value  of  securities  available  for  sale  for 
purpose  1  of  calculating  the  risk-based 
and  leverage  capital  ratios  of  banking 
organizations.  This  proposal  effectively 
would  rssuh  in  the  adoption,  for 
regulato  y  capital  purposes,  of  the 
Financial  Accounting  Standards  Board 
(FASB)  Statement  of  Finandal 
Accountant  Standards  No.  115  (FASB 
115),  "A  xounting  for  Certain 
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Investments  in  Debt  and  Equity 
Securities."  It  is  expected  that  the 
agencies  will  issue  proposals  for  public 
comment  in  the  very  near  term. 

In  response  to  industry 
recommendations,  and  in  conjunction 
with  the  Basle  Supervisors'  Committee 
consultative  paper  issued  in  April. 
1993,  the  staffs  of  the  four  agencies  have 
been  meeting  to  draft  uniform  rules 
which  would  amend  their  risk-based 
capital  standards  with  regard  to  bilateral 
netting  arrangements.  Specifically,  the 
proposals  would  seek  public  comment 
on  whether  to  recognize  for  risk-based 
capital  purposes  bilateral  netting 
arrangements  assodated  with  interest 
and  foreign  exchange  rate  contracts. 
Such  netting  arrangements  would  have 
to  genuinely  reduce  credit  risk  and  be 
enforceable  in  all  relevant  jurisdictions 
as  evidenced  by  well-founded  and 
reasoned  legal  opinions.  It  is  antidpated 
that  the  agendes  will  issue  proposals  on 
this  matter  early  in  1994. 

Differences  among  the  risk-based 
capital  standards  of  the  OTS  and  the 
three  banking  agendes  are  discussed 
below. 

Certain  collateralized  transactions 

On  December  23, 1992.  the  Federal 
Reserve  Board  issued,  after  an 
appropriate  public  comment  period,  an 
amendment  to  its  risk-based  and 
leverage  capital  guidelines  for  state 
member  banks  and  bank  holding 
companies  that  lowers  from  20  to  0 
percent  the  risk  category  for 
collateralized  transactions  meeting 
certain  criteria.  This  preferential 
treatment  is  only  available  for  claims 
collateralized  by  cash  on  deposit  in  the 
bank  or  by  securities  issued  or 
guaranteed  by  OECD  central 
governments  or  U.S.  government 
agencies.  In  addition,  a  positive  margin 
of  collateral  must  be  maintained  on  a 
daily  basis  fully  taking  into  account  any 
change  in  the  banking  organization's 
exposure  to  the  obligor  or  counterparty 
under  a  claim  in  relation  to  the  market 
value  of  the  collateral  held  in  support  of 
that  daim. 

The  OCC.  on  August  18. 1993,  issued 
a  proposal  for  public  comment  that 
would  also  lower  the  risk  weight  for 
certain  collateralized  transactions.  The 
FDIC  and  OTS  are  considering  similar 
proposals. 

Equity  investments 

In  general,  commerdal  banks  that  are 
members  of  the  Federal  Reserve  System 
are  not  permitted  to  invest  in  equity 
securities,  nor  are  they  generally 
permitted  to  engage  in  real  estate 
investment  or  development  activities. 
To  the  extent  that  commerdal  banks  are 


permitted  to  hold  equity  securities  (for 
example,  in  connection  with  debts 
previously  contracted),  the  three 
banking  agendes  generally  assign  sudi 
investments  to  the  100  percent  risk 
category  for  risk-based  capital  purposes. 

Under  the  three  banking  agencies' 
rules,  the  agencies  may.  on  a  case-by- 
case  basis;  deduct  equity  investments 
from  the  parent  bank's  capital  or  make 
other  adjustments,  if  necessary,  to  assess 
an  appropriate  capital  charge  above  the 
minimum  requirement.  The  banking 
agencies'  treatment  of  investments  in 
subsidiaries  is  discussed  below. 

The  OTS  risk-based  capital  standards 
require  that  thrift  institutions  deduct 
certain  equity  investments  fi-om  capital 
over  a  phase-in  period,  which  ends  on 
July  1, 1994,  as  explained  more  fully 
below  in  the  section  on  subsidiaries. 

FSUC/FDIC  -  covered  assets  (assets 
subject  to  guarantee  arrangements  by 
the  FSUC  or  FDIC) 

The  three  banking  agencies  generally 
place  these  assets  in  the  20  percent  risk 
category,  the  same  category  to  which 
claims  on  depository  institutions  and 
government-sponsored  agencies  are 
assigned. 

The  OTS  places  these  assets  in  the 
zero  percent  risk  category. 

Limitation  on  subordinated  debt  and 
limited-life  preferred  stock 

Consistent  with  the  Basle  Accord,  the 
three  banking  agencies  limit  the  amount 
of  subordinated  debt  and  limited-Ufe 
preferred  stock  that  may  be  included  in 
Tier  2  capital.  This  limit,  in  effect,  states 
that  these  components  together  may  not 
exceed  50  percent  of  Tier  1  capital.  In 
addition,  maturing  capital  instruments 
must  be  discounted  by  20  percent  in 
each  of  the  last  five  years  prior  to 
maturity. 

Neither  of  these  capital  components  is 
a  permanent  source  of  funds,  and 
subordinate  debt  cannot  absorb  losses 
while  the  bank  continues  to  operate  as 
a  going-concern.  On  the  other  hand, 
both  components  can  provide  a  cushion 
of  protection  to  the  FDIC  insurance 
fund.  Thus,  this  limitation  permits  the 
inclusion  of  some  subordinated  debt  in 
capital,  while  assuring  that  permanent 
stockholders'  equity  capital  remains  the 
predominant  element  in  bank  regulatory 
capital. 

The  OTS  has  no  limitation  on  the 
total  amoimt  of  limited-life  preferred 
stock  or  maturing  capital  instruments 
that  may  be  included  within  Tier  2 
capital.  In  addition,  the  OTS  allows 
thrifts  the  option  of:  (1)  discounting 
maturing  capital  instruments,  issued  on 
or  after  November  7, 1989,  by  20  percent 
a  year  over  the  last  5  years  of  their  tenn 


-  the  approach  required  by  the  banking 
agendes:  or  (2)  including  Uie  fiiU 
amount  of  such  instruments  provided 
that  the  amount  maturing  in  any  of  the 
next  seven  years  does  not  exceed  20 
percent  of  the  thrift's  total  capital. 

Subsidiaries 

Consistent  with  the  Basle  Accord  and 
long-standing  supervisory  practices,  the 
three  banking  agencies  generally 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent 
organization  for  capital  purposes.  This 
consolidation  assures  that  the  capital 
requirements  are  related  to  all  of  the 
risks  to  which  the  banking  organization 
is  exposed. 

As  with  most  other  bank  subsidiaries, 
banking  and  finance  subsidiaries 
generally  are  consolidated  for  regulatory 
capital  purposes.  However,  in  cases 
where  banking  and  finance  subsidiaries 
are  not  consolidated,  the  Federal 
Reserve,  consistent  with  the  Basle 
Accord,  generally  deducts  investments 
in  such  subsidiaries  in  determining  the 
adequacy  of  the  parent  bank's  capital. 

The  Federal  Reserve's  risk-based 
capital  guidelines  provide  a  degree  of 
flexibility  in  the  capital  treatment  of 
unconsolidated  subsidiaries  (other  than 
banking  and  finance  subsidiaries)  and 
investments  in  joint  ventures  and 
assodated  companies.  For  example,  the 
Federal  Reserve  may  deduct 
investments  in  such  subsidiaries  from 
an  organization's  capital,  may  apply  an 
appropriate  risk-weighted  capital  charge 
against  the  prop>ortionate  share  of  the 
assets  of  the  entity,  may  require  a  line- 
by-line  consolidation  of  the  entity,  or 
otherwise  may  require  that  the  parent 
organization  maintain  a  level  of  capital 
above  the  minimum  standard  that  is 
sufficient  to  compensate  for  any  risks 
assodated  with  the  investment. 

The  guidelines  also  permit  the 
deduction  of  investments  in  subsidiaries 
that,  while  consolidated  for  accounting 
purposes,  are  not  consolidated  for 
certain  specified  supervisory  or 
regulatory  purposes.  For  example,  the 
Federal  Reserve  deducts  investments  in. 
and  unsecured  advances  to.  Section  20 
securities  subsidiaries  from  the  parent 
bank  holding  company's  capital.  The 
FDIC  accords  similar  treatment  to 
securities  subsidieuies  of  state 
nonmember  banks  established  pursuant 
to  Section  337.4  of  the  FDIC  regulations. 

Similarly,  in  accordance  with  Section 
325.5(0  of  the  FDIC  regulations,  a  state 
nonmember  bank  must  deduct 
investments  in,  and  extensions  of  credit 
to,  certain  mortgage  banking 
subsidiaries  in  computing  the  parent 
bank's  capital.  (The  Federal  Reserve 
does  not  have  a  similar  requirement 
with  regard  to  mortgage  banking 


subsidiaries.  The  OCC  does  not  have 
requirements  dealing  spedfically  with 
the  capital  treatment  of  either  mortgage 
banking  or  securities  subsidiaries.  The 
OCC,  however,  does  reserve  the  right  to 
require  a  national  bank,  on  a  case^- 
case  basis,  to  deduct  from  capital 
investments  in,  and  extensions  of  credit 
to,  any  nonbanking  subsidiary.) 

The  deduction  of  investments  in  • 
subsidiaries  from  the  parent's  capital  is 
designed  to  ensure  that  the  capital 
supporting  the  subsidiary  is  not  also 
used  as  the  basis  of  further  leveraging 
and  risk-taking  by  the  parent  banking 
organization.  In  deducting  investments 
in,  and  advances  to,  certain  subsidiaries 
from  the  parent's  capital,  the  Federal 
Reserve  expects  the  parent  banking 
organization  to  meet  or  exceed 
minimum  regulatory  capital  standards 
without  reliance  on  the  capital  invested 
in  the  particular  subsidiary.  In  assessing 
the  overall  capital  adequacy  of  banking 
organizations,  the  Federal  Reserve  may 
also  consider  the  organization's  fully 
consolidated  capital  position. 

Under  the  OtS  capital  guidelines,  a 
distinction,  mandated  by  FIRREA,  is 
drawn  between  subsidiaries  that  are 
engaged  in  activities  that  are 
permissible  for  national  banks  and 
subsidiaries  that  are  engaged  in 
"impermissible"  activities  for  national 
banks.  Subsidiaries  of  thrift  institutions 
that  engage  only  in  permissible 
adivities  are  consolidated  on  a  line-by- 
line basis  if  majority-owned  and  on  a 
pro  rata  basis  if  ownership  is  between 
5  percent  and  50  percent.  As  a  general 
rule,  investments,  including  loans,  in 
subsidiaries  that  engage  in 
impermissible  activities  are  deducted  in 
determining  the  capital  adequacy  of  the 
parent.  However,  investments, 
including  loans,  outstanding  as  of  April 
12. 1989,  to  sulxsidiaries  that  were 
engaged  in  impermissible  activities 
prior  to  that  date  are  grandfathered  and 
will  be  phased-out  of  capital  over  a 
transition  period  that  expires  on  July  1, 
1994.  During  this  transition  period, 
investments  in  subsidiaries  engaged  in 
impermissible  activities  that  have  not 
been  phased-out  of  capital  are  to  be 
consolidated  on  a  pro  rata  basis. 

Qualifying  multifamiiy  mortgage  loans 

The  three  banking  agencies  currently 
place  multifamiiy  mortgage  loans  (five 
units  or  more)  in  the  100  percent  risk 
weight  category.  Historically,  when 
compared  to  loans  secured  by  mortgages 
on  1-  to  4-family  residences,  which 
generally  are  assigned  to  the  50  percent 
risk  category,  the  credit  risk  associated 
with  multifamiiy  mortgage  loans,  unless 
conservatively  underwritten  and 
seasoned,  is  more  akin  to  that 
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experienced  on  commercial  property 
loans,  which  are  assigned  to  the  100 
percent  risk  category.  The  OTS  allows 
certain  multi family  mortgage  loans  to 
qualify  for  the  50  percent  risk  category. 
This  would  apply,  for  example,  to  loans 
secured  by  buildings  with  5-36  units, 
provided  these  loans  have  a  maximum 
80  percent  loan-to-value  ratio  and  an  80 
percent  occupancy  rate. 

Pursuant  to  Section  618(b)  of  the 
RTCRRIA,  the  three  banking  agencies 
and  the  OTS  were  directed  to  amend 
their  risk-based  capital  guidelines  to 
lower  the  risk  weight  of  certain 
multifamily  housing  loans,  and 
securities  backed  by  such  loans,  from 
100  percent  to  50  percent.  The  section 
specifies  several  criteria  that  a 
multifamily  housing  loan  must  satisfy  in 
order  to  qualify  for  a  50  percent  risk 
weight.  These  criteria  are: 

(1)  The  loan  is  seaired  by  a  first  lien; 

(2)  The  ratio  of  the  prinapal 
obligation  to  the  appraised  value  of  the 
property,  that  is,  the  loan-to-value  ratio, 
does  not  exceed  80  percent  (75  percent 
if  the  loan  is  based  on  a  floating  interest 
rate); 

(3)  The  annual  net  operating  income 
generated  by  the  property  (before  debt 
service)  is  not  less  than  120  percent  of 
the  annual  debt  service  on  the  loan  (115 
percent  if  the  loan  is  based  on  a  floating 
interest  rate); 

(4)  The  amortization  of  principal  and 
interest  occurs  over  a  period  of  not  more 
than  30  years  and  the  minimimi 
maturity  for  repayment  of  principal  is 
not  less  than  seven  years;  and 

(5)  All  principal  and  interest 
payments  have  been  made  on  time  for 
a  period  of  not  less  than  one  year. 

In  addition.  Section  618(b)  also 
provides  that  multifamily  housing  loans 
accorded  a  50  percent  risk  weight  must 
meet  any  underwriting  characteristics 
that  the  appropriate  Federal  banking 
agency  may  establish,  consistent  with 
the  purposes  of  the  minimum 
acceptable  capital  requirements  to 
maintain  the  safety  and  soundness  of 
financial  institutions. 

The  agencies  have  proposed  revisions 
to  their  capital  standards  to  meet  the 
requirement  of  section  618(b).  It  is 
anticipated  that  final  rules 
implementing  section  618(b)  will  be 
issued  by  the  respective  agencies  in  the 
very  near  future. 

Nonresidential  construction  and  land 
loans 

The  three  banking  agencies  assign 
loans  for  real  estate  development  and 
construction  purposes  to  the  100 
percent  risk  category.  Reserves  or 
charge-offs  are  required,  in  accordance 
wfith  examiner  judgment,  when 
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weakr  esses  or  losses  develop  in  such 
loans.  The  banking  agencies  have  no 
requirement  for  an  automatic  charge-off 
when  ihe  amount  of  a  loan  exceeds  the 
fair  va  ue  of  the  property  pledged  as 
collat(  ral  for  the  loan. 

The  OTS  generally  assigns  these  loans 
to  the  100  percent  risk  category. 
Howe'  er.  if  the  amount  of  3ie  loan 
exceeds  80  percent  of  the  fair  value  of 
the  property,  that  excess  portion  must 
be  deaucted  from  capital  in  accordance 
with  ^phase-in  arrangement,  which 
ends  dn  July  1, 1994. 

Mortghge-backed  securities  (MBS) 

Thelthree  banking  agencies,  in 
general,  place  privately-issued  MBSs  in 
a  risk  Category  appropriate  to  the 
underlying  assets  but  in  no  case  to  the 
zero  percent  risk  category.  In  the  case  of 
privati  »ly-issued  MBSs  where  the  direct 
under  ying  assets  are  mortgages,  this 
treatm  ent  generally  resuhs  in  a  risk 
weigh  of  50  percent  or  100  percent. 
Privati  »ly-issued  MBSs  that  have 
goven  ment  agency  or  govemment- 
spons4  ired  agency  securities  as  their 
direct  underlying  assets  are  generally 
assigned  to  the  20  percent  risk  category. 

The  OTS  assigns  privately-issued  high 
qualit; '  mortgage-related  securities  to 
the  20  percent  risk  category.  These  are, 
genera  lly.  privately-issued  MBSs  with 
AA  ort)etter  investment  ratings. 

At  thg  same  time,  both  the  banking 
and  thrift  agencies  automatically  assign 
to  the  ll  00  p>ercent  risk  weight  category 
certaii)  MBSs,  including  interest-only 
strips,  residuals,  and  similar 
instruments  that  can  absorb  more  than 
their  pro  rata  share  of  loss.  The  Federal 
Resenje.  in  conjunction  with  the  other 
bankiijg  agencies  and  the  OTS,  issued, 
on  January  10.  1992,  more  specific 
guidance  as  to  the  types  of  "high  risk" 
MBSs  that  will  qualify  for  a  100  percent 
risk  weight. 

Assetasold  with  recourse 

In  general,  recourse  arrangements 
allow  the  purchaser  of  an  asset  to  "put" 
the  asiet  back  to  the  originating 
institqtion  under  certain  circumstances, 
for  example  if  the  asset  ceases  to 
perform  satisfactorily.  This,  in  turn,  can 
exposi  the  originating  institution  to  any 
loss  asociated  with  the  asset.  As  a 
generajl  rule,  the  three  banking  agencies 
require  that  sales  of  assets  involving  any 
recourse  to  be  reported  as  financings 
and  that  the  assets  be  retained  on  the 
balanqe  sheet.  This  effectively  requires 
a  full  leverage  and  risk-based  capital 
charge  whenever  assets  are  sold  with 
recouree,  including  limited  recourse. 
The  Federal  Reserve  generally  applies  a 
capital  charge  to  any  off-balance  sheet 
recouipe  arrangement  that  is  the 


equivalent  of  a  guarantee,  regardless  of 
the  nature  of  the  transaction  that  gives 
rise  to  the  recourse  obligation. 

An  exception  to  this  general  rule 
involves  pools  of  1-  to  4-family 
residential  mortgages  and  to  certain 
farm  mortgage  loans.  Certain  recourse 
transactions  involving  these  assets  are 
reported  in  the  bank  Call  Report  as 
sales,  thereby  removing  these 
transactions  from  leverage  ratio 
calculations.  These  transactions,  which 
are  the  equivalent  of  off-balance  sheet 
guarantees,  involve  the  type  of  credit 
risk  that  is  addressed  by  bank  risk-based 
capital  requirements,  although  some 
questions  in  this  regard  have  been 
raised  because  of  the  treatment  afforded 
these  transactions  for  leverage  purposes. 
The  Federal  Reserve  has  clarified  its 
risk-based  capital  guidelines  to  ensure 
that  recourse  sales  involving  residential 
mortgages  are  to  be  taken  into  account 
for  determining  compliance  with  risk- 
based  capital  requirements.  The  FDIC 
clarified  its  guidelines  on  this  matter  in 
1993. 

In  general,  the  OTS  also  requires  a  full 
capital  charge  against  assets  sold  with 
recourse.  However,  in  the  case  of 
limited  recourse,  the  OTS  limits  the 
capital  charge  to  the  lesser  of  the 
amount  of  recourse  or  the  actual  amount 
of  capital  that  would  otherwise  be 
required  against  that  asset,  that  is,  the 
normal  full  capital  charge. 

Some  securitized  asset  arrangements 
involve  the  issuance  of  senior  and 
subordinated  classes  of  securities 
against  pools  of  assets.  When  a  bank 
originates  such  a  transaction  by  placing 
loans  that  it  owns  in  a  trust  and 
retaining  any  portion  of  the 
subordinated  securities,  the  banking 
agencies  require  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool.  When  a  bank  acquires  a 
subordinated  security  in  a  pool  of  assets 
that  it  did  not  originate,  the  banking 
agencies  assign  the  investment  in  the 
subordinated  piece  to  the  100  percent 
risk-weight  category.  The  Federal 
Reserve  carefully  reviews  these 
instruments  to  determine  if  additional 
reserves,  asset  write-downs,  or  capital 
are  necessary  to  protect  the  bank. 

The  OTS  requires  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool  in  both  of  the  situations 
described  in  the  preceding  paragraph. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  when  the  servicer  is  required  to 
absorb  credit  losses  on  the  assets  being 
serviced. 

In  1990,  the  three  banking  agencies 
and  the  OTS,  under  the  FFIEC,  issued 
for  public  comment  a  fact  finding  paper 
pertaining  to  the  wide  range  of  issues 
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relating  to  recourse  arrangements.  These 
issues  include  the  definition  of 
"recourse"  and  the  appropriate 
reporting  and  capital  treatments  to  be 
applied  to  recourse  arrangements,  as 
well  as  so-called  recourse  servicing 
arrangements  and  limited  recourse.  The 
objective  of  this  effort  was  to  develop  a 
comprehensive  and  uniform  approach 
to  recourse  arrangements  for  capital 
adequacy,  reporting,  and  other 
regulatory  purposes.  The  comments 
received  were  very  extensive  and 
generally  illustrated  the  extreme 
complexity  of  the  subject.  In  view  of  the 
project's  significance  and  complexity, 
the  FFIEC  in  December  1990  decided  to 
narrow  the  scope  of  the  initial  phase  of 
the  recourse  project  to  credit-related 
risks,  including  the  appropriate 
treatment  of  credit-related  recourse 
arrangements  that  involve  limited 
recourse  or  that  support  a  third  party's 
assets. 

A  recourse  working  group,  composed 
of  representatives  from  the  member 
agencies  of  the  FFIEC,  presented  a 
report  and  recommendations  to  the 
FFIEC  in  August  1992  and  were  directed 
to  carry  out  a  study  of  the  impact  of 
their  recom.mendations  on  depository 
institutions,  financial  markets,  and 
other  affected  parties.  The  interagency 
group  carried  out  this  study  in  early 
1993.  As  a  result  of  that  study,  the 
working  group  has  revised  several  of 
their  recommendations  to  reflect  market 
practice.  Proposals  for  public  comment 
are  expected  to  be  issued  shortly. 

Agricultural  loan  loss  amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VIII  of  the 
Competitive  Equality  Banking  Act  of 
1987  are  permitted  to  defer  and 
amortize  losses  incurred  on  agricultural 
loans  between  January  1. 1984  and 
December  31. 1991.  The  program  also 
applies  to  losses  incurred  between 
January  1. 1983  and  December  31. 1991, 
as  a  result  of  reappraisals  and  sales  of 
agricultural  Other  Real  Estate  Owned 
(OREO)  and  agricultural  personal 
property.  These  loans  must  be  fully 
amortized  over  a  period  not  to  exceed 
seven  years  and,  in  any  case,  must  be 
fully  amortized  by  year-end  1998. 
Thrifts  are  not  eligible  to  participate  in 
the  agricultural  loan  loss  amortization 
program  established  by  this  statute. 

Treatment  of  junior  liens  on  1-to  4- 
family  properties 

In  some  cases,  a  banking  organization 
may  make  two  loans  on  a  single 
residential  property,  one  loan  secured 
by  a  first  lien,  Uie  other  by  a  second 


lien.  In  such  a  situation,  the  Federal 
Reserve  views  these  two  transactions  as 
a  single  loan,  provided  there  are  no 
intervening  liens.  This  could  result  in 
assigning  the  total  amount  of  these 
transactions  to  the  100  percent  risk 
weight  category,  if.  in  the  aggregate,  the 
two  loans  exceeded  a  prudent  loan-to- 
value  ratio  and,  therefore,  did  not 
qualify  for  the  50  percent  risk  weight. 
This  approach  is  intended  to  avoid 
possible  circumvention  of  the  capital 
requirements  and  capture  the  risks 
associated  with  the  combined 
transactions. 

The  FDIC,  OCC.  and  the  OTS 
generally  assign  the  loan  secured  by  the 
first  lien  to  the  50  percent  risk-weight 
category  and  the  loan  secured  by  the 
second  lien  to  the  100  percent  risk- 
weight  category. 

Pledged  deposits  and  nonwithdmwable 
accounts 

The  capital  guidelines  of  OTS  permit 
thrift  institutions  to  include  in  capital 
certain  pledged  deposits  and 
nonwithdrawable  accounts  that  meet 
the  criteria  of  the  OTS.  Income  Capital 
Certificates  and  Mutual  Capital 
Certificates  held  by  the  OTS  may  also  be 
included  in  capital  by  thrift  institutions. 
These  instruments  are  not  relevant  to 
commercial  banks,  and,  therefore,  they 
are  not  addressed  in  the  three  banking 
agencies'  capital  guidelines. 

Mutual  Funds 

The  three  banking  agencies  assign  all 
of  a  bank's  holdings  in  a  mutual  fund 
to  the  risk  category  appropriate  to  the 
highest  risk  asset  that  a  particular 
mutual  fund  is  permitted  to  hold  under 
its  operating  rules.  The  purpose  of  this 
is  to  take  into  account  the  maximum 
degree  of  risk  to  which  a  bank  may  be 
exposed  when  investing  in  a  mutual 
fund  in  view  of  the  fact  that  the  future 
composition  and  risk  characteristics  of 
the  fund's  holding  cannot  be  known  in 
advance. 

The  OTS  applies  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
mutual  fund  is  actually  holding  at  a 
particular  time.  In  addition,  the  OTS 
guidelines  also  permit,  on  a  case-by-case 
basis,  investments  in  mutual  funds  to  be 
allocated  on  a  pro  rata  basis  in  a  manner 
consistent  with  the  actual  composition 
of  the  mutual  fiind. 

Section  Two 

Differences  In  Acxonnting  Standards 
Among  Federal  Banking  and  Thrift 
Supervisory  Agencies 

Under  the  auspices  of  the  FFIEC,  the 
three  banking  agencies  have  developed 
uniform  reporting  standards  for 
commercial  banks  which  are  used  in  the 


preparation  of  the  Call  Report.  The  FDIC 
has  also  applied  these  uniform  Call 
Report  standards  to  savings  banks  under 
its  supervision.  The  income  statement 
and  balance  sheet  accounts  presented  in 
the  Call  Report  are  used  by  \he  bank 
supervisory  agencies  for  determining 
the  capital  adequacy  of  banks  and  for 
other  regulatory,  supervisory, 
surveillance,  analytical,  and  general 
statistical  purposes. 

Section  121  of  FDICIA  requires 
accounting  principles  applicable  to 
financial  reports  (including  the  Call 
Report)  filed  by  federally  insured 
depository  institutions  with  a  federal 
banking  agency  to  be  uniform  and 
consistent  with  generally  accepted 
accounting  principles  (GAAP). 
However,  under  Section  121,  a  federal 
banking  agency  may  require  institutions 
to  use  accounting  principles  "no  less 
stringent  than  GAAP"  when  the  agency 
determines  that  a  specific  accounting 
standard  under  GAAP  does  not  meet 
these  new  accounting  objectives.  The 
banking  agencies  believe  that  GAAP 
generally  satisfies  the  three  accounting 
objectives  included  in  FDICIA  Section 
121.  The  three  accounting  objectives  in 
FDICIA  Section  121  mandate  that 
accounting  principles  should: 

1.  Result  in  financial  statements  and 
reports  of  condition  that  accurately 
reflect  the  institution's  capital; 

2.  Facilitate  effective  supervision  of 
depository  institutions:  and 

3.  Facihtate  prompt  corrective  action 
at  least  cost  to  the  insurance  funds. 

As  indicated  above,  Section  121  of 
FDICIA  requires  the  Federal  Reserve 
and  the  other  federal  banking  agencies 
to  utilize  accounting  principles  for 
regulatory  reports  that  are  consistent 
with  GAAP  or  are  no  less  stringent  than 
GAAP.  The  reporting  instructions  for 
Call  Reports  that  are  required  by  the 
three  banking  agencies  are  substantially 
consistent,  aside  fixjm  a  few  limited 
exceptions,  with  GAAP  as  applied  by 
commercial  banks.  As  a  matter  of 
policy,  the  regulatory  reporting 
instructions  for  Call  Reports  deviate 
from  GAAP  only  in  those  instances 
where  statutory  requirements  or 
overriding  supervisory  concerns  warrant 
a  departure  from  GAAP.  Furthermore,  in 
those  cases  where  accounting  principles 
applicable  to  bank  Call  Reports  are 
different  trotn  GAAP,  the  regulatory 
accounting  principles  are  intended  to  be 
more  conservative  than  GAAP.  Thus, 
the  accounting  principles  that  are 
followed  for  regulatory  reporting 
purposes  are  consistent  with  the 
objectives  and  mandate  of  FDICIA 
Section  121. 

The  agencies  have  been  working  to 
limit  the  number  of  differences  between 
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regulatory  accounting  principles  and 
GAAP,  however,  in  some  circumstances 
diflierences  will  exist  when  there  is  a 
need  to  address  supervisory  concerns. 
In  addition;  the  agencies  have  been 
working  closely  to  coordinate  any  new 
accounting  policies,  to  ensure 
consistency  among  the  agencies  and  to 
reduce  or  eliminate  differences  with 
GAAP. 

The  OTS  has  developed  and 
maintains  a  separate  reporting  system 
for  the  thrift  institutions  under  its 
supervision.  The  TFR  is  based  on  GAAP 
as  applied  by  thrifts,  which  difliers  in 
some  respects  from  GAAP  for  banks. 

A  summary  of  the  primary  differences 
in  accounting  principles  by  the  federal 
banking  and  thrift  agencies  for 
regulatory  reporting  purposes  are  set 
forth  below,  based  on  a  study  developed 
on  an  interagency  basis: 

Futures  and  forward  contracts 

The  banking  agencies,  as  a  general 
rule,  do  not  permit  the  deferral  of  gains 
or  losses  by  banks  on  futures  and 
forwards  whether  or  not  they  are  used 
for  hedging  purposes.  All  changes  in 
market  value  of  futures  and  forward 
contracts  are  reported  in  current  period 
income.  The  banking  agencies  adopted 
this  reporting  standard  as  a  supervisory 
policy  prior  to  the  adoption  of  FASB 
Statement  No.  80,  which  allows  hedge 
or  deferral  accounting,  under  certain 
circumstances.  Contrary  to  this  general 
rule,  hedge  accounting  in  accordance 
with  FASB  Statement  No.  80  is 
permitted  by  the  three  banking  agencies 
only  for  futures  and  forward  contracts 
used  in  mortgage  banking  operations. 
The  OTS  practice  is  to  follow  FASB 
Statement  No.  80  for  futures  contracts. 
In  accordance  with  this  statement,  when 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is 
related  to  the  accounting  for  the  hedged 
item.  Changes  in  the  market  value  of  the 
futures  contract  are  recognized  in 
income  when  the  effects  of  related 
changes  in  the  price  or  interest  rate  of 
the  hedged  item  are  recognized.  Such 
reporting  can  result  in  deferred  gains  or 
losses  which  would  be  reflected  on  the 
thrift's  balance  sheet  in  accordance  with 
GAAP. 

Excess  servicing  fees 

As  a  general  rule,  the  three  banking 
agencies  do  not  follow  GAAP  for  excess 
servicing  fees,  but  require  a  more 
conservative  treatment.  Excess  servicing 
results  when  loans  are  sold  with 
servicing  retained  and  the  stated 
servicing  fee  rate  is  greater  than  the 
normal  servicing  fee  rate.  With  the 
exception  of  sales  of  pools  of  first  lien 
one-to-four  family  residential  mortgages 


for  which  the  banking  agencies' 
approapfa  is  consistent  with  FASB 
Statement  No.  65,  excess  servicing  fee 
income  in  banks  must  be  reported  as 
1  over  the  life  of  the  transferred 
ot  recognized  up  front  as 
1  bv  FASB  Statement  No.  65. 
,      i  allows  the  present  value  of 
the  fiitilre  excess  servicing  fee  to  be 
treatedjas  an  adjustment  to  the  sales 
price  for  purposes  of  recognizing  gain  or 
loss  onthe  sale.  This  approach  is 
consist  mt  with  FASB  Statement  No.  65. 

In-subi  tance  defeasance  of  debt 

The  Banking  agencies  do  not  permit 
banks  to  report  defeasance  of  their  debt 
obligations  in  accordance  with  FASB 
Statement  No.  76.  Defeasance  involves  a 
debtor  Irrevocably  placing  risk-firee 
monetary  assets  in  a  trust  solely  for 
satisfyijig  the  debt.  Under  FASB 
Statement  No.  76,  the  assets  in  the  trust 
and  the  defeased  debt  are  removed  from 
the  balance  sheet  and  a  gain  or  loss  for 
the  current  period  can  be  recognized. 
However,  for  Call  Report  purposes, 
banks  Oiay  not  remove  assets  or 
defeas$d  liabilities  from  their  balance 
sheets  er  recognize  resulting  gains  or 
losses,  ihe  baunking  agencies  have  not 
adopter  1  FASB  Statement  No.  76 
because  \  of  uncertainty  regarding  the 
irrevoc  ible  trusts  established  for 
defeasa  nee  purposes.  Furthermore, 
defeasance  would  not  relieve  the  bank 
of  its  a  ntractual  obligation  to  pay 
deposit  ors  or  other  creditors. 

OTS  jractice  is  to  follow  FASB 
Statem(  nt  No.  76. 

Sa7es  o  'assets  with  recourse 

In  accordance  with  FASB  Statement 
No.  77,ja  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if: 

(1)  Tie  transferor  surrenders  control 
of  the  fbtxire  economic  benefits, 

(2)  Tie  transferor's  obligation  under 
the  recourse  provisions  can  be 
reasonaply  estimated,  and 

(3)  Tie  transferee  cannot  require 
repurchase  of  the  receivables  except 
pursuant  to  the  recourse  provisions. 

The  practice  of  the  three  banking 
agencies  is  generally  to  permit 
commetcial  banks  to  report  transfers  of 
receivai)les  with  recourse  as  sales  only 
when  tie  transferring  institution 

(1)  Retains  no  risk  of  loss  from  the 
assets  transferred  and 

(2)  Hm  no  obligation  for  the  payment 
of  prin(|ipal  or  interest  on  the  assets 
transfei^. 

As  a  re^lt,  virtually  no  transfers  of 
assets  With  recourse  can  be  reported  as 
sales.  However,  this  rule  does  not  apply 
to  the  tiansfer  of  first  lien  1-  to  4-family 
residential  or  agricultural  mortgage 
loans  under  certain  government- 


sponsored  programs  (including  the 
Federal  National  Mortgage  Association 
and  the  Federal  Home  Loan  Mortgage 
Corporation).  Transfers  of  mortgages 
under  these  programs  are  generally 
treated  as  sales  for  Call  Report  purposes. 

Ftirthermore,  private  transfere  of  first 
lien  1-  to  four-  family  residential 
mortgages  are  also  reported  as  sales  if 
the  transferring  institution  retains  only 
an  insignificant  risk  of  loss  on  the  assets 
transferred.  However,  the  seller's 
obligation  under  recourse  provisions 
related  to  sales  of  mortgage  loans  under 
the  government  programs  is  viewed  as 
an  off-balance  sheet  exposure.  Thus,  for 
risk-based  capital  purposes,  capital  is 
generally  expected  to  be  held  for 
recourse  obligations  associated  with 
such  transactions. 

The  OTS  policy  is  to  follow  FASB 
Statement  No.  77.  However,  in  the 
calculation  of  risk-based  capital  under 
the  OTS  guidelines,  oflf-balance  sheet 
recoiu^e  obligations  generally  are 
converted  at  100  percent.  This 
effectively  negates  the  sale  treatment 
recognized  on  a  GAAP  basis  for  risk- 
based  capital  purposes,  but  not  for 
leverage  capital  purposes.  Thus,  by 
making  this  adjustment  in  the  risk-based 
capital  calculation,  the  differences 
between  the  OTS  and  the  banking 
agencies  for  capital  adequacy 
measurement  purposes,  are 
substantially  reduced. 

The  FFIEC  has  a  study  under  way 
involving  the  topic  of  transfers  of  assets 
with  recourse  (often  referred  to  as  the 
"recourse  study").  As  part  of  this  study, 
the  staff  of  the  Federal  Reserve  is 
reviewing  the  reporting  treatment  for 
sales  of  assets  with  recourse  and  is 
exploring  with  the  staffs  of  the  other 
agencies  the  possibility  of  reducing  or 
eliminating  the  differences  between 
regulatory  reporting  requirements  and 
GAAP  in  this  area.  A  proposal 
addressing  this  issue  is  being  finalized 
for  issuance  for  public  comment  in  the 
near  future. 

Push-Down  Accounting 

When  a  depository  institution  is 
acquired  in  a  purchase  transaction,  but 
retains  its  separate  corporate  existence, 
the  institution  is  required  to  revalue  all 
of  the  assets  and  liabilities  at  fair  value 
at  the  time  of  acquisition.  When  push- 
down accounting  is  applied,  the  same 
revaluation  made  by  Uie  parent  holding 
company  is  made  at  the  depository 
institution  level. 

The  three  banking  agencies  require 
push-down  accoimting  when  there  is  at 
least  a  95  percent  change  in  ownership. 
This  approach  is  generally  consistent 
with  interpretations  of  the  Securities 
and  Exchange  Commission. 
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The  OTS  requires  push-down 
accounting  when  there  is  at  least  a  90 
percent  change  in  ownership. 

Negative  Goodwill 

The  three  banking  agencies  require 
that  negative  goodwill  be  reported  as  a 
liability,  and  not  be  netted  against 
goodwill  assets.  Such  a  policy  ensures 
that  all  goodwill  assets  are  deducted  in 
regulatory  capital  calculations, 
consistent  with  the  Basle  Accord. 

The  OTS  permits  negative  goodwill  to 
offset  goodwill  assets  reported  in  the 
financial  statements. 

Offsetting  of  Amounts  Related  to 
Certain  Contracts 

The  three  banking  agencies  are 
planning  to  adopt  FASB  Interpretation 
No.  39  (FIN  39)  solely  for  on-balance 
sheet  items  arising  from  off-balance 
sheet  derivative  instruments,  when  FIN 
39  becomes  effective  in  1994.  FIN  39 
allows  institutions  to  offset  assets  and 
liabilities  arising  from  traditional 
balance  sheet  items  (e.g..  loans, 
deposits,  etc.)  as  well  as  netting  assets 
and  liabilities  arising  from  off-balance 
sheet  derivative  instruments  only  when 
fouj  conditions  are  met.  The  Call 
Report's  existing  guidance  generally 
prohibits  netting  of  assets  and  liabilities. 

The  OTS  policy  on  netting  of  assets 
and  liabilities  is  consistent  with  GAAP. 

The  Board  staff  intends  to  join  the 
other  agencies  in  a  study  of  the 
possibility  of  adopting  FIN  39  for 
traditional  balance  sheet  items  in  the 
next  year. 
Williun  W.  Wilet, 
Secretary  of  the  Board. 
(PR  Doc.  94-648  Filed  1-10-94;  8:45  am] 

BILUNO  COOC  KIIKOI-P 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR)  Stocking  Change  and 
Revision  of  SF  523,  Medical  Record- 
Authorization  for  Autopsy  and  SF 
523A— Medical  Record— Disposition  of 
Body 

AGENCr:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration/ICMR  is  changing  the 
stocking  requirement  of  SF  523,  Medical 
Record — Authorization  for  Autopsy  and 
SF  523A.  Medical  Record — Dispotion  of 
Body.  These  forms  are  now  authorized 
for  local  reproduction.  You  can  request 
camera  copy  of  SF  523  and  SF  523A 
from  General  Services  Administration 


(CARM),  Attn.:  Barbara  Williams,  (202) 
501-0581. 

These  forms  also  are  revised  to  delete 
the  Privacy  Act  statement  from  the  back 
of  the  form.  The  following  reasons 
reflect  this  change: 

1.  No  personalidentifying 
information  is  collected  (prestamped  on 
form). 

2.  Any  information  that  would  be 
included  under  the  Privacy  Act  is 
covered  by  a  blanket  statement  in  the 
medical  case  record.  This  form  is  part  of 
such  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ted  Freed.  GSA  Standard  and 

Optional  Forms  Liaison  Officer.  (202) 

501-0492. 

DATES:  Effective  January  11. 1994. 

Dated:  December  30, 1993. 
Johnny  T.  Young, 

Director.  Reproduction  Services  Division. 
(PR  Doc.  94-603  Filed  1-10-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  of  1980 
(U.S.C.  chapter  35),  we  are  submitting  to 
the  Office  of  Management  and  Budget 
(0MB)  a  request  for  approval  of  a  new 
information  collection  on  Cuban  and 
Haitian  entrants  to  the  United  States. 
This  information  collection,  sponsored 
by  the  Office  of  Refugee  Resettlement 
(ORR)  at  the  Administration  for 
Children  and  Families  (ACF),  is 
entitled:  "Entrant  Information  and 
Referral  Form  (Form  ORR-5)."  This 
information  collection  on  Cuban  and 
Haitian  entrants  to  the  United  States 
will  allow  ACF  and  the  Department  of 
Justice  to  provide  information  and 
placement  services  to  the  entrants. 
ADDRESSES:  Copies  of  this  request  for 
OMB  approval  may  be  obtained  from 
Stephen  R.  Smith  of  the  Office  of 
Information  Systems  Management,  ACF, 
by  calling  (202)  401-6964. 

Written  comments  and  questions 
regarding  this  approval  should  be  sent 
directly  to:  Laura  Oliven,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  725  17th  Street,  NW.. 
Washington.  DC  20503,  (202)  395-7316. 

Information  on  the  Document: 

Title:  Entrant  Information  and 
Referral  Form  ORR-5. 


OMB  No.: 

Description:  The  Cuban/Haitian 
Entrant  Program  is  authorized  under 
Title  V  of  the  Refugee  Education 
Assistance  Act  of  1980,  PubUc  Law  96- 
422.  Section  501(a)  of  that  Act  directs 
the  President  to  provide  assistance  and 
services  to  Cuban  and  Haitian  entrants 
to  the  same  extent  as  those  available  to 
refugees  under  title  IV  of  the 
Immigration  and  Nationality  Act 
(hereafter  referred  to  as  the  "Act").  An 
entrant  differs  from  a  refugee  in  the 
manner  of  his  or  her  entry  into  the  U.S. 
Refugees  are  identified  as  such  by 
overseas  consular  officials  who  arrange 
for  their  transportation  to  the  U.S.  and 
for  reception  and  placement  services  at 
the  community  of  resettlement.  i*ji 
extensive  case  file  is  compiled  by  the 
consular  official  and  precedes  the 
refugee  to  his  final  destination  where  he 
is  met  by  a  representative  of  a  national 
voluntary  refugee  resettlement  agency 
(volging).  The  volging  schedules  case 
management  and  social  services  as 
needed  for  the  refugee.  Each  step  in  the 
refugee  resettlement  process  is 
documented  and  data  are  collected  and 
maintained  on  the  refugee  by  the 
Department  of  State's  Refugee  Data 
Center  (RDC). 

The  entrant  usually  arrives  without 
prior  contact  with  U.S.  officials  and 
therefore  without  dociunentation.  The 
entrant's  first  contact  with  the  U.S. 
government  is  with  an  officer  of  the 
Immigration  and  Naturalization  Service 
(INS)  who  determines  the  entrant's 
immigration  status  and  whether  the 
entrant  is  to  be  detained  or  released.  If 
the  entrant  is  found  eligible  to  remain 
in  the  U.S.,  reception  and  placement 
services  are  arranged  through  the 
Community  Relations  Service  (CRS)  of 
the  Department  of  Justice. 

Because  advance  preparation  is  not 
possible  for  entrants,  ORR  and  other 
Federal  agencies  have  maintained  an 
office  in  the  Miami  area  to  provide 
information  and  referral  services  for  the 
influx  of  Cubans  and  Haitian  entrants 
who  have  been  arriving  in  the  U.S.  since 
1959.  ORR  and  the  Community 
Relations  Service  (CRS)  of  the 
Department  of  Justice  which  maintains 
strong  ties  to  the  local  Cuban  and 
Haitian  communities  coordinate 
employment  and  referral  services  with 
community  groups,  local  providers, 
immigration  authorities,  volgags.  State 
agencies,  hospitals,  schools  and  Federal 
social  services  agencies. 

The  Miami  office  maintains  a  data 
base  on  entrants  from  which  data  is 
made  available  to  the  State  Department. 
INS,  Department  of  Justice,  and  the 
Department  of  Health  and  Human 
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Services  for  statistical  and  management 
purposes. 

Annual  Number  of  Respondents: 
4.000 

Annual  Frequency:  1 

y^verc^  Burden  Per  Response:  15 
min. 

Total  Burden  Hours:  1,000 

Dated: 

Larry  Guerrero, 

Deputy  Director.  Office  of  Information 
Systems  Management. 

IFR  Doc  94-600  Piled  1-10-94;  8:45  ami 
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Agency  for  Health  Care  Policy  and 
Research 

Meetings 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(title  5.  U.S.C.  appendix  2) 
announcement  is  made  of  the  following 
advisory  committees  scheduled  to  meet 
during  the  month  of  February  1994: 

Name:  Health  Services  Developmental 
Grants  Review  Subcommittee. 

Date  and  Trme;  February  9-11, 1994, 
8  a.m. 

Place:  Holiday  Inn  CrowTie  Plaza, 
1750  Rockville  Pike,  Conference  Room 
TBA,  Rockville,  Maryland  20852. 

Open  February  9, 8  a.m.  to  9  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of  grant 
applications  proposing  evperimental, 
analytical  and  theoretical  research  on 
costs,  quality,  access,  effectiveness,  and 
efficiency  of  the  delivery  of  health 
services  for  the  research  grant  program 
administered  by  Agency  for  Heahh  Care 
Policy  and  Research  (AHCPR). 

Agenda:  The  open  session  of  the 
meeting  on  February  9  from  8  a.m.  to  9 
a.m.  will  be  devoted  to  a  business 
meeting  covering  administrative  matters 
and  reports.  There  will  also  be  a 
presentation  by  the  Administrator, 
AHCPR.  During  the  closed  session,  the 
Subcommittee  will  be  reviewing 
research  and  demonstration  grant 
applications  relating  to  the  delivery, 
organization,  and  financing  of  health 
services.  In  accordance  wi3j  the  Federal 
Advisory  Committee  Act,  title  5,  U.S.C. 
appendix  2  and  title  5,  U.S.C, 
552b(c)(6).  the  Administrator,  AHCPR. 
has  made  a  formal  determination  that 
these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  This  informaticm  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 


other  relevant  information  should 
conta  :t  Elizabeth  A.  Breckinridge, 
Sden  ific  Review  Administrator. 
Sden  ific  Review  Branch.  Agency  for 
Healt  I  Care  Policy  and  Research,  suite 
602.  Executive  Office  Center.  2101  East 
Jeffei^n  Street,  Rockville,  Maryland 
2085^  Telephone  (301)  594-1449. 

Nai  le:  Health  Care  Technology  Study 
Secticn. 

Dat  i  and  Time:  February  14-16, 1994, 
8:30  a{m. 

Plafe:  Holiday  Inn  Bethesda.  8120 
Wiscokisin  Avenue.  The  Maryland 
Room  Bethesda,  Maryland  20814. 

Op<  n  February  14. 8:30  a.m.  to  9:30 
a.m. 

Cloj  ed  for  remainder  of  meeting. 

Pur  jose:  The  Study  Section  is 
charged  with  conducting  the  initial 
review  of  health  services  research  grant 
applic  ations  concerned  with  medical 
decisi  )nmaking,  computers  in  health 
care  d  jlivery,  and  the  utiUzation  and 
effectj  of  health  care  technologies  and 
proce<  ures. 

Age  ida:  The  open  session  on 
Februi  iry  14  from  8:30  a.m.  to  9:30  a.m. 
will  b  I  devoted  to  a  business  meeting 
covering  administrative  matters  and 
reporti.  There  will  also  be  a 
preser  tation  by  the  Administrator, 
AHCP  I.  The  closed  sessions  of  the 
meeting  will  be  devoted  to  a  review  of 
health  services  research  grant 
applic  itions  relating  to  the  delivery, 
organi  cation,  and  financing  of  health 
services.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  title  5,  U.S.C, 
appeniiix  2  and  title  5,  U.S.C, 
552b(d)(6).  the  Administrator.  AHCPR, 
has  mi  ide  a  formal  determination  that 
these  1  atter  sessions  will  be  closed 
becau!  e  the  discussions  are  likely  to 
reveal  personal  information  concerning 
indivii  luals  associated  with  the 
applic  itions.  This  information  is 
exemp  I  from  mandatory  disclosure. 

Any  Dne  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 
other  ^levant  information  should 
contadt  Alan  E.  Mayers,  Ph.D..  Scientific 
Review  Administrator,  Scientific 
Review  Branch,  Agency  for  Health  Care 
Pohcyiand  Research,  suite  602, 
Execulive  Office  Center.  2101  East 
Jeffersttn  Street.  Rockville.  Maryland 
20852]  Telephone  (301)  594-1449. 

Nan  e:  Health  Services  Research 
Reviev  r  Subcommittee. 

Dati  and  Time;  February  17-18. 1994, 
8  a.m. 

PlacB:  Embassy  Suites  Hotel.  4300 
Military  Road,  NW.,  Tenley  Town  I. 
Washihgton,  DC  20015. 

Ojpei  February  17.  8  a.m.  to  8:45  a.m. 

Closed  for  remainder  of  meeting. 

Puraose:  The  Subcommittee  is 
charge  1  with  the  initial  review  of  grant 


applications  proposing  analytical  and 
theoretical  research  on  costs,  quality, 
access,  and  efficiency  of  the  delivery  of 
health  services  for  the  research  grant 
program  administered  by  AHCPR. 

Agenda:  The  open  session  of  the 
meeting  on  February  17  bom  8  a.m.  to 
8:45  a.m.  will  be  devoted  to  a  business 
meeting  covering  administrative  matters 
and  reports.  There  will  also  be  a 
presentation  by  the  Administrator, 
AHCPR.  During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing 
analytical  and  theoretical  research  grant 
applications  relating  to  the  delivery, 
organization,  and  financing  of  health 
services.  In  accordance  wi3i  the  Federal 
Advisory  Committee  Act.  title  5,  U.S.C, 
appendix  2  and  title  5.  U.S.C, 
552b(c)(6).  the  Administrator.  AHCPR, 
has  made  a  formal  determination  that 
these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  This  information  is 
exempt  frt>m  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 
other  relevant  information  should 
contact  Patricia  G.  Thompson.  Ph.D., 
Scientific  Review  Administrator, 
Scientific  Review  Branch.  Agency  for 
Health  Care  Policy  and  Research,  suite 
602.  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville.  Maryland 
20852.  Telephone  (301)  594-1449. 

Name:  Health  Services  Research 
Dissemination  Study  Section. 

Date  and  Time:  February  23-24. 1994, 
8  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Conference 
Room  TBA.  Bethesda.  MD  20814. 

Open  February  24, 8  a.m.  to  8:30  a.m. 

Qosed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is 
charged  with  the  review  of  and  making 
recommendations  on  grant  applications 
for  Federal  support  of  conferences, 
workshops,  meetings,  or  projects  related 
to  dissemination  and  utilization  of 
research  findings,  and  AHCPR  liaison 
with  health  care  policy  makers, 
providers,  and  consumers. 

Agenda:  The  open  session  of  the 
meeting  on  February  24  from  8  a.m.  to 
8:30  a.m.  will  be  devoted  to  a 
presentation  by  the  Administrator. 
AHCPR.  Ehiring  the  closed  portions  of 
the  meeting,  the  Study  Section  will  be 
revieu-ing  grant  applications  relating  to 
the  dissemination  of  research  on  the 
organization,  costs,  and  efficiency  of 
health  care.  In  accordance  with  the 
Federal  Advisory  Committee  Act.  title  5, 
U.S.C.  appendix  2  and  title  5,  U.S.C. 
552b(c)(6).  the  Administrator.  AHCPR. 
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has  made  a  formal  determination  that 
these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 
other  relevant  information  should 
contact  Mrs.  Linda  Blankenbaker, 
Scientific  Review  Administrator. 
Scientific  Review  Branch.  Agency  for 
Health  Care  Policy  and  Research,  suite 
602,  2101  East  Jefferson  Street. 
Rockville.  Maryland  20852,  Telephone 
(301)  594-1449. 

Agenda  items  for  all  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  December  29. 1993. 
Risa  J.  L«vizzo>Mourey, 

Acting  Administrator. 

IFR  Doc.  94-542  Filed  1-10-94;  8:45  ami 
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Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Number  409] 

Grants  for  Injury  Prevention  Research 
for  Violence  Against  Women; 
Availability  of  Funds  for  Fiscal  Year 
1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 
applications  are  being  accepted  for 
Injury  Prevention  Research  Grants  for 
Violence  Against  Women.  The  Public 
Health  Service  (PHS)  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2000.  a  PHS-led  national  activity 
to  reduce  morbidity,  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  area  of 
Violent  and  Abusive  Behavior.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301  and  391  of  the  Public 
Health  Service  Act  (42  U.S.C.  241  and 
280b).  Program  regulations  are  set  forth 
in  title  42  of  the  CFR  part  52. 

Eligible  Applicants 

Eligible  applicants  include  all  non- 
profit and  for-profit  organizations.  Thus 
state,  tribal,  and  local  health 
departments  and  other  state,  tribal,  and 
local  governmental  agencies, 
universities,  colleges,  research 
institutions,  and  other  public  and 


private  organizations,  including  small, 
minority  and/or  woman-owned 
businesses  are  eligible  for  these  research 
grants.  Current  holders  of  CDC  injury 
control  research  projects  are  eligible  to 
apply. 

Availability  of  Funds 

Approximately  $2.0  million  is 
projected  to  be  available  in  FY  1994  to 
fund  approximately  5  to  9  grants.  The 
amount  of  funding  actually  available 
may  vary  and  is  subject  to  change.  New 
grant  awards  will  not  exceed  $300,000 
per  year  (including  both  direct  and 
indirect  costs).  Research  grant 
supplements  will  generally  be  no  more 
than  $75,000  (including  both  direct  and 
indirect  costs).  Awards  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  not  to  exceed  3  years. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops,  the  achievement 
of  workplan  milestones  reflected  in  the 
continuation  application,  and  the 
availability  of  Federal  funds.  In 
addition,  continuation  awards  will  be 
eligible  for  increased  funding  to  offset 
inflationary  costs  depending  upon  the 
availability  of  funds. 

Purpose 

The  purposes  of  this  program  are: 

A.  To  build  the  scientific  base  for  the 
prevention  of  injuries  and  deaths  due  to 
violence  against  women  as  delineated  in 
Injury  Control  in  the  1990s:  A  National 
Plan  for  Action.  Atlanta:  Centers  for 
Disease  Control  and  Prevention.  1993; 
Healthy  People  2000;  Violence  in 
America:  A  Public  Health  Approach; 
Understanding  and  Preventing  Violence; 
and  Injury  Prevention:  Meeting  the 
Challenge  (supplement  to  the  American 
Journal  of  Preventive  Medicine.  (Vol.  5, 
no.  3. 1989); 

B.  To  identify  effective  strategies  to 
prevent  injuries  and  deaths  due  to 
violence  against  women; 

C  To  expand  the  development  and 
evaluation  of  current  and  new 
intervention  methods  and  strategies  for 
the  primary  prevention  of  violence 
against  women; 

D.  To  encourage  professionals  frt)m  a 
wide  spectrum  of  disciplines  such  as 
medicine,  health  care,  public  health, 
criminal  justice,  behavioral  and  social 
sciences,  and  others  to  undertake 
research  to  prevent  and  control  injuries 
that  result  from  violence  against 
women. 

Program  Requirements 

The  following  are  applicant 
requirements: 


A.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings,  and  has  specific  authority  and 
responsibility  to  carry  out  the  proposed 
project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
injury  control  research  on  the 
applicant's  project  team. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementatipn  of 
the  profMDsed  activities. 

D.  An  explanation  of  how  research 
findings  could  lead  to  the  development 
of  injury  control  interventions  within  3- 
5  years  of  project  start-up.  Furthermore, 
how  the  research  findings  might  be 
disseminated  and  implemented  through 
organizations  (such  as  public  health 
agencies)  or  systems,  both  public  and 
private. 

E.  The  ability  to  carry  out  injury 
control  research  projects. 

F.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 

Eriorities  as  described  under  the 
eading  "Programmatic  Interest"  and  in 
Injury  Control  in  the  1990s:  A  National 
Plan  for  Action.  Atlanta:  Centers  for 
^  Disease  Control  and  Prevention.  1993; 
Healthy  People  2000;  Violence  in 
America:  A  Public  Health  Approach: 
Understanding  and  Preventing  Violence; 
and  Injury  Prevention:  Meeting  the 
Challenge. 

Note:  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care  services.  Eligible  applicants  may  enter 
into  contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS  Grants 
Policy  Statement)  as  necessary  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

Programmatic  Interests 

The  grants  should  concentrate  on  the 
need  to  prevent  the  morbidity, 
mortality,  and  disability  which  result 
from  violence  against  women,  in  order 
to  reduce  the  devastating  social  and 
economic  impact  on  the  nation. 
Applicants  are  encouraged  to  propose 
research  which  either:  (1)  Rigorously 
evaluates  the  outcomes  of  violence 
prevention  strategies  currently  in  use.  or 
(2)  identifies  modifiable  risk  factors 
which  can  lead  to  the  development  of 
effective  interventions.  Examples  of 
possible  projects  listed  under  the 
priority  areas  below  are  by  no  means 
exhaustive,  and  innovative  approaches 
are  encouraged.  Because  of  time 
constraints,  comments  were  not 
solicited  from  the  general  public 
regarding  funding  priorities  and  special 
considerations. 
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In  prevention,  there  is  specific 
interest  in  research  that  evaluates  the 
effectiveness  of  interventions  to  prevent 
injiiries  and  deaths  due  to  violence 
against  women,  or  reduce  their  impact. 
There  is  also  interest  in  research  that 
develops  the  basic  sciences  of  injury 
control  (i.e.,  social  and  behavioral 
sciences,  and  epidemiology).  This 
research  might  evaluate  one  or  more 
different  approaches  to  implementing  a 
specific  intervention  strategy.  In 
addition,  there  is  a  need  to  examine 
intervention  strategies  for  which 
evidence  of  effectiveness  is  either  sparse 
or  totally  lacking.  Interventions  chosen 
for  evaluation  should  have  a  significant 
potential  for  reducing  morbidity, 
mortality,  disability,  or  cost.  Special 
consideration  will  be  given  to  grants 
which  target  populations  at  hi^  risk  for 
violence-related  injuries  and  their 
consequences,  including  adolescents, 
children,  racial  and  ethnic  minorities, 
urban  residents,  and  people  with  low 
incomes.  ' 

Examples  of  strategies  for  preventing 
violence  against  women  which  need  to 
be  rigorously  evaluated  for  impact  on 
violent  outcomes  include: 

•  Establishing  protocols  for  early 
identification  and  referral  of  abuse 
victims  in  health  settings  (e.g.,  Are 
women  who  are  identified  as  being 
p'ysically  or  sexually  abused  through 
victim  identification  and  referral 

p.  otocols  in  hospital  emergency 
departments,  substance  abuse  and 
mental  health  centers,  STD  clinics,  or 
prenatal  care  clinics  less  likely  than 
others  to  experience  future  abuse?  Do 
home  health  visits  reduce  partner  abuse 
in  targeted  families  and,  as  a 
consequence,  reduce  the  likelihood  that 
children  will  witness  such  violence?); 

•  Batterer  treatment  programs; 

•  Alcohol  and  drug  abuse  treatment 
services  for  batterers  and  victims  in 
tandem  with  batterer  treatment 
programs; 

•  Public  information  and  awareness 
campaigns  to  change  attitudes  and 
beliefs  which  perpetuate  violence 
against  women  (e.g..  Can  well-designed 
and  administered  public  awareness 
campaigns  change  knowledge  and 
attitudes  that  perpetuate  violence 
against  women?  Are  hotlines  that 
provide  crisis  intervention  counseling 
an  effective  mechanism  for  increasing 
the  use  of  available  services  and 
programs?) 

In  epidemiology,  there  is 
programmatic  interest  in  analytic 
research  that  identifies  mechanisms, 
causes,  or  risks  of  injury  which  might 
lead  to  new  or  more  effective 
interventions  for  violence  against 
women.  Examples  of  potentially 


modifiable  risk  factors  which  should  be 
examined  for  each  area  are  fisted  below: 

•  Altitudes  and  beliefs  whidi 
influeace  violent  behavior  against 
womei  (e.g.,  Are  boys  and  men  who 
hold  ajtitudes  conducive  to  violence 
againsj  women  more  likely  to  be  violent 
towards  women?  What  role  does  culture 
play  id  perpetuating  these  attitudes?); 

•  Tl^e  impact  of  early  childhood 
experiences  of  violence  (either  as  a 
witneap  or  victim  of  violence)  upon  the 
tendei^cy  to  develop  violent  behavior 
patten^s  in  adulthood  (e.g..  What 
childhpod  experiences  mitigate  the 
harmful  effects  on  children  of 
witne«ing  violent  acts  against  women? 
What  iple  does  past  exposure  to  varying 
forms  tf  violence  play  in  repeated 
victim  zation?); 

•  Tl  e  role  of  alcohol  and  other  drugs 
among  batterers  and  their  victims; 

•  F«  ctors  in  a  dating  relationship 
which  precipitate  violent  behavior  (e.g.. 
Are  yo  ang  men  who  commit  violent  acts 
againsj  a  date  likely  to  continue  these 
behavi  irs?); 

•  Fa  ::tors  which  precipitate  battering 
during  pregnancy. 

Alsoi  of  programmatic  interest  is 
epidemiologic  research  having  as  its 
focus  the  development  of  improved 
methofs  for  and  the  evaluation  of  injury 
surveilance  systems  that  accurately 
quantify  the  incidence  and  severity  of 
injuriM  that  result  from  violence  against 
womert  (e.g.,  emergency  department- 
based  Surveillance  of  injuries  due  to 
violent  against  women).  Research  is 
needed  that  more  accurately  defines  the 
cost  ofviolence  against  women,  from  a 
social,  Physical,  and  psychological 
persp^ive  (e.g.,  How  does  violence 
againsi  women  affect  productivity  in  the 
workplace?  How  does  such  violence 
affect  the  cost  of  health  care  in 
general?). 

Costianalysis  should  be  included  in 
the  plans,  where  appropriate,  to 
evaluate  an  intervention(s)  that 
addresies  violence  against  women.  A 
more  c  )mplete  discussion  of 
metho<  ologies  for  assessing  cost 
analys  s  is  presented  in.  A  Framework 
for  Assessing  the  Effectiveness  of 
Diseas(  and  Injury  Prevention,  [CDC, 
Morbic  ity  and  Mortality  Weekly  Report, 
March  27, 1992,  Volume  41.  Number 
RR-3,  ages  5-11).  (To  receive 
inform  ition  on  these  reports  see  the 
section  Where  To  Obtain  Additional 
Inform  ition.) 

Evalua  tion  Criteria 

Upoil  receipt,  applications  will  be 
screened  by  CDC  staff  for  completeness 
and  rej  ponsiveness  as  outlined  under 
the  pre  vioxis  heading.  Program 
Requir  iments  (A-F).  Incomplete 


applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review;  the  CDC 
will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process.  The 
primary  review  will  be  a  peer  evaluation 
by  the  Injury  Research  Grants  Review 
Committee  (IRGRC)  of  the  scientific  and 
technical  merit  of  the  application.  The 
final  review  will  be  conducted  by  the 
CDC  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC),  which 
will  consider  the  results  of  the  peer 
review  together  with  program  need  and 
relevance.  Funding  decisions  will  be 
made  by  the  Director,  National  Center 
for  Injury  Prevention  and  Control 
(NCIPC),  based  on  merit  and  priority 
score  ranking  by  the  iRGRC,  program 
review  by  the  ACIPC.  and  the 
availability  of  funds. 

A.  The  first  review  will  be  a  peer 
review  to  be  conducted  on  all 
applications.  Factors  to  be  considered 
will  include: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long-term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested; 

2.  The  background  of  the  proposal, 
i.e..  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill; 

3.  The  signincance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research; 

4.  For  competitive  renewal  and 
supplemental  applications,  the  progress 
made  during  the  prior  project  period. 
For  new  applications,  (optional)  the 
progress  of  preliminary  studies 
pertinent  to  the  application. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and 
statistical  analysis  plan. 

6.  The  extent  to  which  the  evaluation 
plan  vrill  allow  for  the  measurement  of 
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progress  toward  the  achievement  of  the 
stated  objectives. 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research  and 
demonstration  program. 

10.  Adequacy  of  existing  and 
proposed  facilities  end  resources. 

B.  The  second  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  oT  the  proposed 
activities  in  relation  to  the  objectives 
stated  in  fri  jury  Control  in  the  1990s:  A 
National  Plan  for  Action.  Atlanta: 
Centers  for  Disease  Control  and 
Prevention,  1993;  Healthy  People  2000; 
Violence  in  America:  A  Public  Health 
Approach;  Understanding  and 
Preventing  Violence;  and  Injury 
Prevention:  Meeting  the  Challenge. 

3.  National  needs. 

4.  Overall  distrilnition  among: 

•  The  major  disciplines  of  violence- 
related  injury  prevention:  social  aT>d 
behavioral  sciences,  and  epidemiology; 

•  Populations  addressed  (^.g., 
adolescents,  minorities,  the  elderly, 
urban,  rural);  and 

5.  Budgetary  coosiderations  (e.g.. 
preference  may  be  given  to  applicants 
who  submit  proposals  requesting 
funding  for  research  pro jects  of  one  to 
two  years) . 

C.  Continued  funding.  Continuation 
awards  made  after  FY  1994,  but  within 
the  project  pieriod,  will  be  made  on  the 
basis  of  the  availabihty  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  reflected  in 
the  pro^ss  report  of  the  continuatioa 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  prt^ect's 
annual  woricplan  and  satisfectory 
progress  demonstrated  through 
monitoring  presentations  or  work-in- 
progress  workshops; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific  and 
measurable: 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective:  and 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

D.  Supplententary  funding. 
Competing  Supplemental  ffaoX  awards 


may  be  made  when  funds  are  available, 
to  support  research  work  or  activities 
not  previously  approved  by  the  Injury 
Research  Grants  Review  Committee 
(IRGRC).  Appiicaticms  should  be  clearly 
labelled  to  denote  their  status  as 
requesting  supplemental  funding 
support.  These  applications  will  be 
reviewed  by  the  IRGRC  and  the 
secondary  review  group. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Application  SabmissioD  and  Deadline 

A.  Preapplicadon  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  "Applications").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline,  (e.g.,  February  15  for  March  15 
submission).  The  letter  should  identify 
the  specific  program  announcement 
number,  indicate  the  intended 
submission  deadline,  and  include  the 
name  of  the  principal  investigator.  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  mora 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERRATA  Instniction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  Application  Kit.  Please  submit 
an  original  and  five  copies,  on  or  before 
March  15, 1994  to:  Henry  S.  Cassell,  m. 
Grants  Management  Officer,  Grants 
Management  Branch.  Procureinent  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  room  300, 
Atlanta.  Georgia  30305. 


C  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either. 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  submission  for  the  review 
process.  Applicants  should  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailings. 

2.  Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  information, 
call  (404)  332-4581.  You  will  be  asked 
to  leave  your  name,  address,  and  phone 
number  and  wiU  need  to  refer  to 
Announcement  Number  409.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms.  If  you  have 
questions  after  reviewing  the  contents  of 
all  documents,  business  management 
technical  assistance  may  be  obtained 
from  Lisa  Tamaroff,  Grants  Maitagement 
Specialist,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC),  255  East  Paces  Ferry 
Road,  NE..  room  300.  Atlanta,  GA 
30305.  (404)  843-6796.  Programmatic 
technical  assistance  may  be  obtaii>ed 
from  Ted  Jones.  Project  Officer. 
Extramural  Reseerch  Grants  Branch, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention  (CDQ,  Mailstop  K-58, 
4770  Buford  Hi)^way,  NE.,  Atlanta. 
Georgia  30341-3724,  (404)  488-«824. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents. 
Govenmient  Printing  Office. 
Washington,  DC  20402-9325.  telephone 
(202)  783-3238.  Copies  of  Injury  Control 
in  the  1990s:  A  National  Plan  for 
Action.  Atlanta:  Centers  for  Disease 
Control  and  Prevention.  1993;  Injury 
Prevention:  Meetim^  the  Challenge;  and 
A  Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention.  (CDC.  Morbidity  and 
Mortality  Weekly  Report,  March  27. 
1992,  Volume  41,  Number  RR-3,  pages 
5-11)  may  be  obtained  by  calling  (404) 
488-4646.  Abo,  information  for 
obtaining  Violence  in  America:  A  Public 
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Health  Approach  and  Understanding 
and  Preventing  Violence  can  be  received 
by  calling  the  previously  listed  phone 
number  (404/488-4646). 

Dated:  January  4, 1994. 
Ladene  H.  Newton, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  94-582  Filed  1-10-94;  8:45  ami 
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Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14. 1980.  and  corrected  at  45  FR 
59052-59054.  dated  November  5, 1993) 
is  amended  to  retitle  the  Personnel 
Management  Office  to  the  Human 
Resources  Management  OfBce  within 
the  Office  of  Program  Support,  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  their  entirety  the  titles  and 
functional  statements  for  the  Personnel 
Management  Office  (HCA57)  and  the 
Office  of  the  Director  (HCA571)  and 
insert  the  following: 

Human  Resources  Management  Office 
(HCA57).  (1)  Provides  service,  support, 
advice,  and  assistance  to  CDC 
organizations,  management,  and 
employees  in  all  areas  of  human 
resources  management;  (2)  conducts  and 
coordinates  personnel  management  for 
CDC's  civil  service  and  Commissioned 
Corps  personnel;  (3)  conducts  CDC's 
fellowship  programs;  (4)  develops  and 
issues  policies  and  procedures; 
conducts  recruitment,  special  emphasis, 
staffing,  position  classification,  position 
management,  pay  administration, 
performance  management  systems, 
employee  training  and  development, 
and  employee  and  labor  relations 
programs;  (5)  maintains  personnel 
records  and  reports,  and  processes 
personnel  actions  and  documents;  (6) 
administers  the  Federal  life  and  health 
insurance  programs;  (7)  administers  the 
employee  recognition,  suggestion,  and 
incentive  awards  programs;  (8) 
furnishes  advice  and  assistance  in  the 
processing  of  Office  of  Workers' 
Compensation  Program  claims;  (9) 
coordinates  committee  management 
activities;  (10)  conducts  CDC's 
personnel  security  and  substance  abuse 
programs;  (11)  develops,  maintains,  and 
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supp  arts  information  systems  to 
cone  uct  personnel  activities  and 
provide  timely  information  and  analyses 
on  CDC  personnel  and  staffing  to  CDC 
management  and  employees;  (12) 
mainkains  liaison  with  PHS.  HHS,  and 
the  U.S.  Office  of  Personnel 
Management  in  the  area  of  human 
resources  management. 

Of  ice  of  the  Director  (HCA571).  (1) 
Prov  des  leadership  and  technical 
guidi  nee  to  CDC  in  planning, 
coorqinating.  and  conducting  an 
effective  personnel  program  for  civil 
servite  (including  the  Senior 
BionTpdical  Research  Service  and  the 
Seni(|r  Executive  Service), 
Comijiissioned  Corps,  and  fellowship 
prog^  personnel;  (2)  plans,  directs, 
and  evaluates  the  activities  of  the 
Humin  Resources  Management  Office 
(HRMO);  (3)  coordinates  the  Total 
Quality  Management  effort  within 

;  (4)  develops,  maintains,  and 
supp4>rts  information  systems  to 
condvct  personnel  activities  and 

"o  timely  information  and  analyses 
C  personnel  and  staffing  to  CDC 
manacement  and  employees;  (5)  advises 
the  D  rector.  CDC.  and  other  CDC 
mana  jement  staff  on  all  matters  relating 
to  hu  nan  resources  management. 

Effe  nive  Date:  Dec.  22, 1993. 
David  Satcher, 
Direct  jr.  ' 

[FR  D  >c.  94-502  Filed  1-10-94;  8:45  am) 
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Natio  lal  Institutes  of  Health 

Natic  Ml  Institute  on  Aging;  Meeting  of 
the  N  itional  Advisory  Council  on 
Agin] 

Pui  suant  to  Public  Law  92-463, 
notia  is  hereby  given  of  the  meeting  of 
the  N  Itional  Advisory  Council  on 
Agin^.  National  Institute  on  Aging, 
Januar>'  27-28. 1994.  to  be  held  at  the 
National  Institutes  of  Health.  Building 
31.  Conference  Room  10.  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Thursday.  January  27, 
from  8:30  a.m.  to  1:15  p.m.  for  a  status 
report  by  the  Director,  NIA;  a  report  on 
the  Biology  of  Aging  Program;  a  report 
on  NIA  Intramural  Program;  an  report 
on  tha  Woridng  Group  on  Program;  and 
a  repdrt  on  the  Advisory  Committee  to 
Director,  NIH.  meeting. 

The  meeting  will  be  open  again  on 
Friday,  January  28,  from  8:30  a.m.  until 
adjournment  for  a  report  on  the 
Behaviioral  and  Social  Research 
Program;  a  report  on  International 
Affair^;  a  report  on  the  Inclusion  of 
Womdn  and  Minorities  in  Research;  a 
report  on  the  Minority  Task  Force;  and 


parting  comments  from  retiring 
members.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5.  U.S.Q  and  sec.  10(d)  of  Public 
Law  92-463.  the  meeting  of  the  Council 
will  be  closed  to  the  public  on 
Thursday,  January  27  from  2:15  p.m.  to 
recess  for  the  review,  discussion  and 
evaluation  of  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  June  McCann.  Committee 
Management  Officer  for  the  National 
Institute  on  Aging.  National  Institutes  of 
Health,  Gateway  Building.  7201 
Wisconsin  Avenue,  suite  2C218. 
Bethesda.  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  a  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  January  4, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc  94-534  Filed  1-10-94;  8:45  am) 
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National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Child  Health  and 
Human  Development  Council.  January 
24-25, 1994.  The  meeting  will  be  held 
in  building  31,  Conference  Room  6, 
National  Institute  of  Health,  Bethesda, 
Maryland.  The  meeting  of  the 
Subcommittee  on  Planning  will  be  held 
on  January  24  in  Building  31.  room 
2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  January  24  from  9:30  a.m. 
until  5  p.m.  The  agenda  includes  a 
report  by  the  Director,  NICHD,  lOM 
report  on  Clinical  Applications  of 
Mifepristone  RU  486  and  Other 
Anliprogestins.  and  a  report  by  the 
Developmental  Biology.  Genetics  and 
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Teratology  Branch.  NIQID.  The  meeting 
will  be  open  on  January  25  upon 
completion  of  applications  at 
approximately  12:30  p.m.  to 
adjournment  if  any  policy  issues  are 
raised  which  need  further  discussion. 
The  Subcommittee  meeting  will  be  open 
on  January  24  from  8  a.m.  to  9:30  aja. 
to  discuss  program  plans  and  the  agenda 
for  the  ne.xt  Council  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provision  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5.  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  full 
Council  will  be  closed  to  the  public  on 
January  25  from  8  a.m.  to  approximately 
12:30  p.m.  for  the  completion  of  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
apphcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  vhth 
the  applications,  disclos'jre  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms,  Mary  Plummer.  Executive 
Secretary.  NICHD,  6100  Executive 
Boulevard,  room  5E03,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892.  Area  Code  301, 496-1485,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  Council  members  as  well  as 
substantive  program  information. 
Individuals  who  plan  to  attend  the  open 
session  and  need  sp>ecial  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ma.  Plummer. 

(Catatog  of  Federal  Domestic  Assistance 
Program  Nos,  93.864.  Population  Research. 
and  93.865.  Research  for  Motb«!n  aad 
Children.  National  Institutes  of  Health) 

Dated:  January  4. 1994. 
Susaa  K.  Feldman, 
Committee  Monog<?m€nt  Officer,  NIH. 
(PR  Doc.  94-532  Filed  1-10-94;  8:45  amj 
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National  Institute  of  Environmental 
Health  Selenoes;  Meeting  of  National 
Advisory  Environmental  Health 
Sciences  Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Environmental 
Health  Sciences  Council,  January  24-25, 
1994.  at  the  Siena  Hotel  (Tuscany 
Room).  1505  E.  Franklin  Street.  Chapel 
Hill.  North  Carolina  27514. 

This  meeting  will  be  open  to  the 
public  on  January  24  from  9  ajn.  to 
approximately  3:30  pjo.  and  from  8:30 
a.m.  to  9  ajn.  on  January  25  for  the 


rep>ort  of  the  Director.  NIEHS,  and  for 
discussion  of  the  NIEHS  budget, 

[)rogram  policies  and  issues,  recent 
egislation.  and  other  items  of  interest. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(e)(4)  and  552b(cK6), 
title  5.  U.S.C  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  January  24  from 
approximately  3:30  p.m.  to  5  p.m.  and 
from  9  a.m.  to  adjournment  on  January 
25.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications. 

These  applications  and  the 
disctissions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
apphcations.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
Invasion  of  personal  privacy.  Winona 
Herrell.  Committee  Management  OHicer. 
NIEHS.  Bldg.  31,  nn.  BlC02,  NIH, 
Bethesda,  Md.  20892  (301)  496-3511, 
will  provide  summaries  of  the  meeting 
and  rosters  of  council  members. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
langiiage  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Herrell  in  advance  of  the 
meeting.  Dr.  Anne  Sassaman,  Director. 
Division  of  Extramural  Research  and 
Training.  NIEHS.  P.O.  Box  12233, 
Research  Triangle  Park,  North  Carolina 
27709.  (919)  541-7723.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Progrum  Nos.  93.113,  Biological  Response  to 
EDvironmflnfal  Agents;  93114.  Applied 
Toxicological  Research  and  Testing;  93.115. 
Biometry  and  Risk  Estimation;  93.894, 
Resource  aod  Manpower  Development, 
National  Institute*  of  Health) 

Dated:  January  4, 1994. 
Susan  K.  Feldiaen, 
Committee  Management  Officer,  NIH. 
|FR  Doc  94-533  Filed  1-10-94;  8:45  ami 
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PubOc  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Ethylene  Glycol 

The  HHS"  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
Ethylene  Glycol,  a  major  constituent  of 
motor  v^de  antifreeze-codant  Ouids 
and  also  in  other  commercial  products 


including  hydraulic  tvake  fhiids, 
adhesives.  printer's  inks,  and  wood 
stains.  It  is  also  used  in  the 
manufacturer  of  polyester  films  and 
fibers,  polyethylene  terephthalate  (PET) 
solid  state  resins,  plasticizers, 
elastomers,  cellophane,  and  other 
products. 

Two  jrear  toxicology  and 
carcinogenesis  studies  were  conducted 
by  administering  ethylene  glycol  in  the 
diet  of  60  male  mice  (0. 6.200, 12.500, 
or  25,000  ppm)  and  60  female  mice  (0. 
12,500,  25,000,  or  50,000  ppm)  for  up  to 
103  weeks.  These  concentrations 
correspond  to  daily  doses  of 
approximately  1,500.  3,000,  or  6,000 
mg/kg  body  weight  for  male  mice  and 
3,000.  6.000,  or  12,000  mg/kg  for 
females. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  no  evidence  of 
carcinogenic  activity  >  of  ethylene  glycol 
in  male  B6C3F1  mice  receiving  6.250. 
12.500.  or  25,000  ppm.  or  in  female 
B6C3F1  mice  receiving  12,500,  25,000. 
or  50,000  ppm.  Administration  of 
ethylene  glycol  resulted  in 
hepatocellular  hyaline  degeneration  in 
male  mice  fed  diets  containing  12,500  or 
25,000  ppm  and  in  female  mice  fed 
diets  containing  50,000  ppm.  An 
increased  incidence  of  medial 
hyperplasia  of  small  pulmonary  arteries 
and  arterioles  occurred  in  female  mice 
fed  diets  containing  12.500.  25,000,  or 
50,000  ppm  ethylene  glycol. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Ethylene 
Glycol  (Cas  No.  107-21-1)  in  B6C3F1 
Mice  (Peed  Studies)  rTR-413)  are 
available  without  charge  from  Central 
Data  Management.  NIEHS,  MD  A(M)1, 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709;  telephone  (919)  541-3419. 

Dated  January  3. 1994. 
Kenneth  Oldea, 

Director.  Natiortal  Toxicology  Program. 
(FR  Doc  94-535  Filed  1-10-94;  845  am] 
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<  Tiie  NTP  UMM  Tiva  categorie*  of  evidence  of 
cardnoganlc  activity  observed  in  each  animal 
Mudy:  t¥ro  categories  for  poaitiva  r«aultt  ("daat 
evidence"  and  "soma  evideBce**].  one  calegory  ior 
uncertala  findings  ("equivocal  evideitca").  otta 
calpgory  for  do  obaervabie  eflect  C'no  rrtdence"). 
and  one  category  for  Kixliaa  thai  canaol  be 
evalaated  because  ol  major  flaws  r'lnad«<|i>ate 
study"). 
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National  Toxicology  Program; 
Availability  of  Teclinical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Mercuric  Chloride 

The  HHS*  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
Mercuric  Chloride,  an  inorganic 
compound  that  has  been  used  in 
agriculture  as  a  fungicide,  in  medicine 
as  a  topical  antiseptic  and  disinfectant, 
and  in  chemistry  as  an  intermediate  in 
the  production  of  other  mercury 
compounds. 

Two-year  toxicology  and 
carcinogenicity  studies  were  conducted 
by  administering  to  groups  of  60  rats  of 
each  sex  0,  2.5,  or  5  mg  mercuric 
chloride/kg  body  weight  and  to  groups 
of  60  mice  of  each  sex  0,  5,  or  10  mg/ 
kg  in  deionized  water  by  gavage  5  days 
per  week  for  2  years. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  some  evidence 
of  carcinogenic  activity  i  of  mercuric   » 
chloride  in  male  F344  rats  based  on  the 
increased  incidence  of  squamous  cell 
papillomas  of  the  forestomach. 
Marginally  increased  incidences  of 
thyroid  follicular  cell  adenomas  and 
carcinomas  may  have  been  related  to 
mercuric  chloride  exposure.  There  was 
equivocal  evidence  of  carcinogenic 
activity  of  mercuric  chloride  in  female 
F344  rats  based  on  two  squamous  cell 
papillomas  of  the  forestomach.  There 
was  equivocal  evidence  of  carcinogenic 
activity  of  mercuric  chloride  in  male 
B6C3F1  mice  based  on  the  occurrences 
of  two  renal  tubule  adenomas  and  one 
renal  tubule  adenocarcinoma.  There  was 
no  evidence  of  carcinogenic  activity  of 
mercuric  chloride  in  female  B6C3F1 
mice  receiving  5  or  10  mg/kg. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Mercuric 
Chloride  (CAS  No.  7487-94-7)  in  F344/ 
N  Rats  and  B6C3F1  Mice  (Gavage 
Studies)  (TR-408)  are  available  without 
charge  from  Central  Data  Management. 
NIEHS.  MD  AO-01.  P.O.  Box  12233. 
Research  Triangle  Park,  NC  27709; 
telephone  (919)  541-3419. 
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'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  Two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 


Datedj  January  3, 1994. 
Kennetli  Olden. 

Director  National  Toxicology  Program. 
IFR  Doc  94-536  Filed  1-10-94;  8:45  am) 
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Nation)  I  Toxicology  Program; 
Availat  lity  of  Technical  Report  on 
Toxicol  9gy  and  Carcinogenesis 


Studies 


of  p-Nitrophenol 


The  I  HS'  National  Toxicology 
Progran  i  announces  the  availability  of 
the  NTi '  Technical  Report  on  the 
toxicoh  gy  and  carcinogenesis  studies  of 
p-Nitro  )henol  used  in  the  production  of 
acetami  nophen,  methyl  and  ethyl 
parathii  m  insecticides,  fungicides,  and 
dyestuf  s. 

Eight  sen-month  toxicology  and 
carcino  ;enesis  studies  were  conducted 
by  appl  ring  p-Nitrophenol  in  acetone  to 
the  intr  iscapular  skin  of  groups  of  60 
Swiss-V  Webster  mice  of  each  sex.  Doses 
of  0,  40  80,  or  160  mg/kg  p-Nitrophenol 
were  acaninistered  to  mice  3  days  per 
week  for  78  weeks. 

Under  the  conditions  of  these  18- 
month  «nnal  studies  there  was  no 
evidenOB  of  carcinogenic  activity » in 
male  or  female  Swiss-Webster  mice 
receiviijg  40,  80.  or  160  mg/kg  p- 
Nitropnenol. 

Questions  or  comments  about  the 
Technidal  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  ct  telephone  (919)  541-3419. 

Copias  of  Toxicology  and 
Carcinogenesis  Studies  of  p-Nitrophenol 
(CAS  Nb.  10(M)2-7)  in  Swiss-Webster 
Mice  (Dbrmal  Studies)  (TR-417)  are 
availab;  b  without  charge  from  Central 
Data  Ml  nagement,  NIEHS.  MD  AO-01, 
P.O.  Bo  c.  12233.  Research  Triangle 
Park,  N  :  27709;  telephone  (919)  541- 
3419. 


Dated 


Kenneth  Olden 


DirectorJlS' 
IFR  Doc 
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January  3. 1994. 


.'ational  Toxicology  Program. 
94-537  Filed  1-10-94;  8:45  am) 
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uses  five  categories  of  evidence  of 
ic  activity  observed  in  each  animal 
categories  for  positive  results  ("clear 
and  "some  evidence"),  one  category  for 
findings  ("equivocal  evidence"),  one 
ir  no  observable  effect  ("no  evidence"), 
c  tegory  for  studies  that  cannot  be 
evaluated  aecause  of  major  flaws  ("inadequate 
study"). 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 
[AZ-024-94-4333-01] 

Intent  To  Close  to  Public  Entry  Public 
Lands  To  Protect  Endangered  Species 
Until  a  Suitable  Permit  System  Is 
Implemented 

AGENCY:  Bureau  of  Land  Management; 

Interior. 

ACTION:  Notice  of  closiu^  of  public  entry 

to  public  lands. 

SUMMARY:  Notice  is  hereby  given  that 
portions  of  the  Public  Lands  along  the 
Gila  River  below  Coolidge  Dam  in  Gila 
County.  Arizona  will  be  closed  to  all 
forms  of  boating  and  rafting.  The  Gila 
River  in  this  area  is  jointly  administered 
by  the  Bureau  and  the  San  Carlos  Indian 
Reservation.  This  closure  will  not  apply 
to  emergency  response  agencies 
conducting  official  business.  This  use 
restriction  covers  the  Gila  River  as  it 
crosses  Public  Lands  from  T.  3  S.,  R.  18 
E.,  Section  17,  downstream  to  the 
confluence  of  Mescal  Creek  and  the  Gila 
River  in  T.  3  S.,  R.  17  E..  Section  29.  G 
&  SR  Meridian.  Arizona. 
EFFECTIVE  DATES:  This  order  is  effective 
upon  signature  of  the  authorized  o^cer. 
January  1, 1994  through  July  1, 1994. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  use  restriction  is  to 
provide  protection  for  nesting  bald 
eagles  Haliaeetus  leucocephalus.  In  past 
years,  the  Gila  River  was  not  navigable 
in  this  area  due  to  water  hazards.  Recent 
flooding  has  opened  up  the  river 
channel  and  facilitated  a  proliferation  of 
rafting  and  boating  in  the  area.  The  bald 
eagle  nest  is  low  to  the  ground  and 
immediately  adjacent  to  the  river 
channel  making  it  susceptible  to  human 
disturbance.  To  comply  with  the 
Endangered  Species  Act  of  1973.  as 
amended,  the  Bureau  must  not  allow 
actions  that  may  result  in  "take"  of  an 
endangered  species  without  being 
permitted  according  to  Section  7  of  the 
Act.  Failure  by  the  Bureau  to  control 
public  access  to  this  area  may  result  in 
disturbance  to  the  nesting  bald  eagles 
and  a  violation  of  the  Act.  The  Bureau 
will  consult  with  the  U.S.  Fish  and 
Wildlife  Service  when  a  permit  system 
is  established  jointly  with  the  San 
Carlos  Indian  Reservation. 

Order 

Notice  is  hereby  given  that  effective 
on  the  date  of  signature  by  the 
authorized  officer  of  this  notice,  the 
following  use  restriction  will  be  in  effect 
on  the  Gila  River  Public  Lands  below 
Coolidge  Dam  until  July  1, 1994,  or  imtil 
an  opening  notice  is  published. 


1.  No  person  may  boat,  raft  or  float  on 
the  Gila  River  on  Public  Lands 
described  below.  Emergency  response 
agencies  on  official  business  will  be 
exempt  from  this  order. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  3S.,R.  18E., 

Sees.  17, 18, 19,  29 
T.  3S..R.  17  E.. 

Sees.  24,  25,  26,  27,  28,  29.  34 

.  Authority  for  this  use  restriction  may 
be  found  in  43  CFR  8364. Id.  Violations 
of  this  closure  are  punishable  by  a  fine 
not  to  exceed  $100,000  and/or  12 
months  in  jail. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Acheson,  Area  Manager,  Phoenix 
Resource  Area,  2015  West  Deer  Valley 
Road,  Phoenix,  AZ  85027,  (602)  780- 
8090. 

Dated:  January  3, 1994. 
David  J.  Miller, 
Acting  District  Manager 
IFR  Doc.  94-602  Filed  1-10-94;  8:45  am) 
BH.UNC  CODE  4310-02-M 


Ftsh  and  Wildlife  Service 

Wild  Bird  Conservation  Act  (Act)  of 
1992;  Possible  Moratorium  on  Imports 
of  Wild  Birds  From  Indonesia  and 
Senegal  Into  the  United  States 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Extension  of  Comment  Period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  published  two  notices 
in  the  Federal  Register  of  November  5, 
1993,  armouncing  the  receipt  of 
petitions  to  impose  a  moratorium  on  the 
imports  of  wild  birds  from  Indonesia 
and  Senegal  into  the  United  States, 
pursuant  to  the  Wild  Bird  Conservation 
Act  of  1992  (58  ra  59061  and  58  FR 
59063).  Through  the  issuance  of  this 
notice,  the  Service  now  extends  the 
comment  period  on  both  of  these 
petitions  an  additional  90  days,  in  order 
to  receive  as  complete  information  as  is 
possible  concerning  the  status  of  wild 
bird  species  in  Indonesia  and  Senegal. 
DATES:  The  Fish  and  Wildlife  Service 
(Service)  will  consider  comments  and 
information  received  by  April  11. 1994 
in  making  a  decision  on  this  proposed 
action. 

ADDRESSES:  Comments  and  information 
should  be  sent  to:  Director,  U.S.  Fish 
and  Wildlife  Service,  c/o  Mr.  Marshall 
P.  Jones,  Chief,  Office  of  Management 
Authority,  4401  N.  Fairfax  Dr.,  room  420 
C,  Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Susan  S.  Lieberman,  Office  of 
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Management  Authority,  at  the  above 
address,  telephone  (7031  358-2093 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  (Service) 
published  two  notices  in  the  Federal 
Register  of  November  5, 1993, 
announcing  the  receipt  of  petitions  to 
impose  a  moratorium  on  the  imports  of 
wild  birds  from  Indonesia  and  Senegal 
into  the  United  States,  pursuant  to  the 
Wild  Bird  Conservation  Act  of  1992  (58 
FR  59061  and  58  FR  59063).  The 
petitions  were  found  to  present 
sufficient  information  indicating  that 
imposing  a  moratorium  on  the  imports 
of  wild  birds  fi'om  Indonesia  and 
Senegal  may  be  warranted  under  the 
Act.  The  Service  received  requests  in 
writing  from  the  following  to  extend  the 
comment  period:  Government  of 
Indonesia,  Government  of  Senegal,  Pet 
Industry  Joint  Advisory  Council,  and 
American  Federation  of  Aviculture.  In 
particular,  the  Governments  of 
Indonesia  and  Senegal  requested 
additional  time  to  fully  review  the 
petitions  and  prepare  a  response.  Those 
written  requests  were  received  by  the 
Service  during  the  period  of  December 
23-27, 1993.  The  Service  considers 
these  requests  warranted,  and  through 
the  issuance  of  this  notice,  extends  the 
comment  period  on  both  of  these 
petitions  an  additional  90  days,  in  order 
to  receive  as  complete  information  as  is 
possible  concerning  the  status  of  wild 
bird  species  in  both  Indonesia  and 
Senegal. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
decision  resulting  from  these  petitions 
will  be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
data  from  the  public,  other  concerned 
governmental  agencies,  the  scientific  or 
conservation  communities,  trade 
organizations,  or  any  other  interested 
party  concerning  any  aspect  of  the  wild 
bird  trade  in  Indonesia  and  Senegal  are 
hereby  solicited. 

Author:  The  author  of  this  notice  is 
Dr.  Susan  S.  Lieberman,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority. 

(Notice:  Wild  Bird  Conservation  Act  (WBCA) 
of  1992;  Extension  of  conunent  period  on 
petitions  requesting  moratorium  on  imports 
of  Wild  Birds  from  Indonesia  and  Senegal 
into  the  United  States.) 

Dated:  January  4, 1994. 
Richard  N.  Smith. 
Acting  Director. 
IFR  Doc.  94-554  Filed  1-10-94;  845  am) 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  31, 1993.  Pursuant  to  §60  13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  Januarv  26, 
1994. 

Carol  D.  Shull, 

Chief  of  Registration.  National  Register 
ALABAMA 
lefferson  County 

Pratt  School,  306  Ave.  U.,  BirminghEin. 
93001591 

GEORGIA 

Oconee  County 

Abe  Jones  House,  2411  Hog  .Mountain  Rd  . 
Watkinsville  vicinity,  93001572 

INDIANA 

Marion  County 

Fort  Benjamin  Harrison  Historic  District  E. 
56th  St.,  Indianapolis,  93001581 

IOWA 

lohnson  County 

Schindhelm-Drews  House,  410  N.  Lucas  St., 
Iowa  City,  93001589 

Scott  County 

Regina  Coeli  Monastery.  1401  Centra)  h\r  . 
Bettendorf.  93001590 

KENTUCKY 

Boyle  County 

St.  Mildred's  Court— West  Lexington  Avenue 
Historic  District,  125-162  St.  Mildred  s  D. 
and  797-852  W.  Lexington  Ave  ,  Dar.ville. 
93001582 

Clinton  County 

Huddleston,  fudge  Killis,  House,  Jet.  of  L^S 
127  and  KY  734.  Albany  vicinitv 
93001583 

Hardin  County 

Fort  Duffield,  E  of  US  31W  off  West  Point 
Marina  Rd..  West  Point  vicinity,  93001584 

Kenton  County 

The  Hadsworth  Electric  Manufacturing 
Company,  20  W  11th  St.,  Covington. 
93001585 

Russell  County 

Russell  Lodge  #284,  Public  Square, 
Jamestown,  93001586 
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Spencer  County 

Camp  Bmnch  Historic  District  (Spencer 
County.  Kentucky  UPS).  SW  side  iCY  Rt 
55.  .2  mi.  NW  of  Ca  Rd.  1392.  Tayloreville 
vicinity,  93001594 

Miller,  Isaac,  Farm  (Spencer  County, 
Kentucky  MPS).  N  side  KY  Rt.  4«.  .9  mi. 
W  of  Faiifield,  Fairfield  vicinity,  93001596 

Rivetview  School  (Spencer  County,  Kentucky 
MPS),  NE  side  KY  Hwy,  31E.  1.2  mi.  N  of 
High  Grove,  High  Grove  vicinity,  93001 595 

MASSACHUSETTS 

Berkshire  County 

Golden  Hill  Bridge,  Golden  Hill  Rd,  over  the 
Housatonic  R.,  Lee,  93001592 

Middlesex  County 

Bowers,  femthmell.  House,  150  Wood  St., 
Lowell,  93001588 

SuEFolk  County 

Eliot  Congregational  Church,  56  Dale  St.. 

comer  118-120  Walnut  St.,  Boston, 
. 93001587 
House  at  t  Bay  Street,  1  Bay  St.,  Boston, 

93001573 

PUERTO  KIOO 
Dorado  Municipality 

S.S.,  Antonio  Lopez,  Shipwreck  Site  and 
Remains,  Angelina  Reef,  N  of  Mameyal 
Beach,  Dorado  vicinity,  93001593 

TENNESSEE 

Sevier  County 

Avent,  Mayna  Treanor,  Studio,  Jake's  Creek 
Trail,  Elkmont  vicinity,  93001575 

UTAH 

Cache  County 

Ewing,  Samuel  and  Lana,  House,  107  S.  100 

East,  Smithfield.  93001578 
James,  John  P.  and  Sarah,  House,  210  W. 

9000  South.  Paradise,  93001578 

Washington  County 

Santa  Qara  Belief  Society  Hall, 
Approximately  3036  W.  Santa  Clara  Dr.. 
Santa  Clara,  93001577 

[PR  Doc  94-449  Filed  1-10-94;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167  (Sut>-No.  1133X)] 

Consolidated  Rail  Coiporation— 
Abandonment  Exemption— in 
Somerset  County,  PA 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  abandon 
approximately  a  1.5±  mile  line  of 
railroad  between  milepost  0.0±  and 
milepost  1.5±.  in  Windber,  in  Somerset 
County,  PA. 

Conrail  has  certified  that:  (1)  no  local 
or  overhead  traffic  has  moved  over  the 


line  for  kt  least  2  years;  (2)  no  formal 
complamt  filed  by  a  user  of  rail  service 
on  the  Ijne  (or  by  a  state  or  local 
govemi^ent  entity  acting  on  behalf  of 
such  us^r)  regarding  cessation  of  service 
over  th«|  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  oi  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period:  tnd  (3)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  lld5.8  (historic  report).  49  CFR 
1105.1l!(transmittal  letter).  49  CFR 
1105.12}(newspaper  publication),  and 
49  CFRJ  152.50(d)(1)  (notice  to 
govemiaental  agencies)  have  been  met. 

As  a  dondition  to  use  of  this 
exemptipn,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protectep  under  Oregon  Short  Line  R. 
Co. — Aoandonment— Goshen.  360 1.CC. 
91  (197d).  To  address  whether  this 
conditidi  adequately  protects  affected 
employees,  a  petition  for  partial 
revocatibn  under  49  U.S.C  10505(d) 
must  belflled. 

Provi4ed  no  formal  expression  of 
intent  td  file  an  offer  of  financial 
assistant  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
10, 1994.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.) 
formal  eecpressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  usef  rail  banking  requests  imder  49 
CFR  11^.29  3  must  be  filed  by  January 
21, 199^ .  Petitions  to  reopen  or  requests 
for  publ  c  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  31, 
1994,  w  th:  Office  of  the  Secretary.  Case 
Control  Jranch,  Interstate  Commerce 
Commiakion,  Washington.  DC  20423. 

A  coplr  of  any  pleading  filed  with  the 
Conmii^on  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini  Consolidated  Rail  Corporation, 
Two  Coi  nmerce  Square,  2001  Market 
Street,  P  O.  Box  41416.  Philadelphia.  PA 
19101-l|416. 

If  the  tiotice  of  exemption  contains 
false  or  aiisleading  information,  the 
exemptipn  is  void  ab  initio. 


Federal  Register  /  Vol.  59,  No.  7  /  Tuesday,  January  11.  1994  /  Notices 


1565 


>  A  stay  irill  be  iuued  routinely  by  the 
Commission  in  tho«e  proceedings  where  an 
informed  oecision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Coimniuion's 
Section  of  Energy  and  Environment  in  it* 
independetit  investigation)  cannot  be  made  prior  to 
the  effect  itiB  date  of  the  notice  of  exemption.  See 
Exemptioniof  Out-of-Service  Rail  Line*.  5  LCC2d 
377  (1989)4  Any  entity  seeking  a  stay  on 
environme  ital  concerns  is  encouraged  to  file  its 
request  as  oon  as  possible  in  order  to  f)ermit  the 
Commissic  n  to  review  and  act  on  the  request  before 
the  effecti>  e  date  of  this  exemption. 

'  See  Ex(  mpt.  of  Rail  Abandonment— Offers  of 
Finan.  Assjst..  4  I.CC2d  164  (1987). 

'  The  Coftonisslon  will  accept  a  late- filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  sa 


Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  enviroiunental 
assessment  (EA)  by  January  14, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  6, 1994. 

By  the  Commission,  David  M.  Kocschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(PR  Doc.  94-610  Filed  1-10-94;  8.-4S  am] 
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[Docket  Nos.  AB-12  and  AB-.398;  Sub-No. 
149X  and  IX] 

Southern  Pacific  Transportation 
Company  Abandonment  Exemption  in 
Fresno  County,  CA;  San  Joaquin 
Valley  Raihivay  Company 
Discontinuance  of  Service  Exemption 
in  Fresno  County,  CA 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-04  the  Southern  Pacific 
Transportation  Company's 
abandonment  of  and  the  San  Joaquin 
Valley  Railway  Company's 
discontinuance  of  service  over  a  4.15- 
mile  segment  of  the  Clovis  Branch  rail 
line,  from  milepost  219.00  at  or  near  the 
Glorietta  rail  station,  to  milepost  223.15, 
at  or  near  the  Cooper  Avenue  rail  station 
in  Fresno  County,  CA.' 

DATES:  The  exemption  will  be  effective 
on  February  10, 1994,  unless  a  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  is  filed.  Formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 


JMI 


'  The  Southern  Pacific  Transportation  Company 
also  will  abandon  a  4.71 -mile  spur  track  that 
connecu  to  the  Clovis  Branch  at  milepost  220.9  at 
or  near  the  Pinedale  rail  station.  Under  49  V.SJC 
10907(b)(1)  the  Commission  has  no  jurisdiction 
over  that  action,  because  tba  segnoent  U  ■  apor 
track. 


1152.27(c)(2)  2  must  be  filed  by  January 
21, 1994;  petitions  to  stay  must  be  filed 
by  January  26, 1994;  requests  for  public 
use  condition  must  be  filed  by  January 
31, 1994;  and  petitions  to  reopen  must 
be  filed  by  February  7. 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-12  (Sub-No.  149X)  and 
Docket  No.  AB-398  (Sub-No.  IX)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  biterstate  Commerce 
Commission,  Washington,  E)C  20423; 
and  (2)  Petitioners'  respresentative: 
Louis  E.  Gitomer,  919  18th  Street,  NVV., 
suite  210,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  |TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5271.) 

Decided:  December  27, 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips  and  Philbin. 
Sidney  L.  Strickland,  Jr., 
Secretfliy. 

|FR  Doc.  94-*ll  Filed  1-10-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubhc  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Gearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-*305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  to  Mr. 
Lewis  Arnold,  DOJ  Clearance  Officer, 
SPS/JMD/5031  CAB,  Department  of 
Justice,  Washington,  DC  20530. 

New  Collection 

(1)  Development  of  a  Comprehensive 

Internal  Offender  Qassification  for 
State  Prisons 

(2)  None.  National  Institute  of 

Corrections 

(3)  One  time  collection 

(4)  State  or  local  governments.  The 

information  collected  in 
conjunction  with  this  project  will 
facilitate  the  development  of  a 
model  internal  objective  offender 
classification  process  that  can  be 
used  by  prisons  in  state 
departments  of  corrections  to  make 
effective  housing  and  program 
assignments. 

(5)  54  annual  respondents  at  0.33  hours 

per  response 

(6)  18  annual  burden  hours 

(7)  Not  applicable  under  section  3504(h) 

Public  comment  on  this  item  is 
encouraged. 

Dated:  January  5. 1994. 
Lewis  Arnold, 

Department  Qearonce  Officer,  Department  of 

Justice. 

|FR  Doc.  94-572  Filed  1-10-94;  8:45  ami 
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Finan.  Assist.,  4  LCC2d  164  (1987). 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Wortier 
Adjustment  Assistant* 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.Q  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
December,  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  t>e  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  com{>etitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29,135:  Trinity  Industries,  Inc. 

Plant  970,  Chicago  Heists.  IL 
TA-W-29,1  J  7;  Midwest  Body  Corp  . 

Paris,  IL 
TA-W-29.239:  Alda  Oil  and  Gas. 

Oklohomo  City,  OK 

■  In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-29,J52;  Unisys  Corp.,  Customer 
Service  Engineering,  Houston.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,186:  McDonnell  Douglas 
Finance  Corp.,  Long  Beach,  CA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
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TA-W-29,047:  EJ.  DuPont  De  Nemours 
&■  Co.,  DuPont  Industries  Imaging. 
Rochester,  NY 

U.S.  imports  of  unexposed  X-ray  film 
and  graphic  arts  film  declined  in  the  12 
month  period  September  through 
August  1992-1993  compared  with  the 
same  period  in  1991-1992. 
TA-W-29.148:  Evan  Picone.  Inc..  North 
Bergen,  NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,325;  Ameripex  International. 

Inc.,  Denver,  CO 
Predominant  portion  of  services 
provided  by  the  subject  firm  are 
international  in  nature.  Any  layoffs 
resulting  from  losses  in  revenues  in  the 
international  market  are  not  considered 
import  impacted  under  the  terms  of  the 
terms  of  the  Trade  Act  of  1974. 
TA-W-29J87;  American  Pipeline, 

American  Processing  LP.. 

Goldsmith.  TX. 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  therefore,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-29, 1 76:  Shell  Pipe  Line  Corp.. 
Houston,  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29. 178:  Pecten  Chemical  Co.. 
Houston.  TX 

TA-W-29.179:  Pecten  International  Co., 
Houston,  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,196:  Shell  Chemical  Co.. 
Houston,  TX 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-29.197:  Shell  OH  Products. 
Houston,  TX 

The  investigations  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
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been  met.  Sales  or  production  did  not 
decline  di  iring  the  relevant  period  for 
certificati  )n.  Increases  of  imports  of 
articles  lile  or  directly  competitive  with 
articles  paoduced  by  the  firm  or 
appropria  :e  subdivision  have  not 
contribut«  d  importantly  to  the 
separatioi  s  or  tfireat  thereof,  and  the 
absolute  (  ecline  in  sales  or  production. 

Afiinnati*  re  Determinations 

TA-W-29  000;  Pennsylvania  Optical. 

Read.  ng.  PA 
A  certiQcation  was  issued  covering  all 
workers  separated  on  or  after  August  8, 
1992. 
TA-W-29  260;  Reltoc  Manufacturing 

Co.,  I  ic,  Plant  E,  Wynne.  AR 
A  certif  cation  was  issued  covering  all 
workers  s  tparated  on  or  after  September 
30, 1992. 
TA-W-29  155  6-  TA-W-29.155A:  Reltoc 

Manti  facturing  Co.,  Plant  C,  Forest 

City,  \R  and  Plant  CC,  Forrest  City, 

AR 

A  certif  cation  was  issued  covering  all 
workers  si  iparated  on  or  after  September 
30. 1992. 

TA-W-2^243  &  29.244;  Cinderella 
Knitting  Mills,  Leesport,  PA  and 
Gastaaiia.  NC 
A  certif  cation  was  issued  covering  all 
workers  S(  iparated  on  or  after  November 
4. 1992. 

TA-W-29  138;  Pilgrim  Too  Sportswear, 
Inc., ;  summit  Hill.  PA 
A  certif  cation  was  issued  covering  all 
workers  » iparated  on  or  after  October  7. 
1992. 

TA-W-29  184;  American  Cyanamid  Co., 
Boun  1  Brook.  NJ 

A  certif  cation  was  issued  covering  all 
workers  a  parated  on  or  after  October 
21. 1992. 

TA-W-29  309;  Bausch  &  bomb. 
Oakli  nd.  MD 

A  certif  cation  was  issued  covering  all 
workers  a  parated  on  or  after  November 
24, 1992. 

TA-W-29  1 12;  Simpson  Paper  Co., 
Shast  I  Mill,  Anderson.  CA 
A  certif  cation  was  issued  covering  all 
workers  a  parated  on  or  after  September 
27, 1992. 

TA-W-29  123;  Reltoc  Manufacturing 

Co.,  h  ic.  Plant  D,  Florence.  AL 
TA-W-29  124;  Reltoc  Manufacturing 

Co.,  I  IC,  Plant  A.  Winfield.  AL 
TA-W-29  124A:  Reltoc  Manufacturing 

Co..  Ii  IC,  Plant  GB.  Winfield,  AL 
TA-W-29  124B;  Reltoc  Manufacturing 

Co..  h  IC.  Plant  AA.  Winfield,  AL 
TA-W-29  124C:  Reltoc  Manufacturing 

Co.,  I  IC.  Plant  AAA.  Winfield.  AL 
A  certiqcation  was  issued  covering  all 
workers  separated  on  or  after  September 
30,1993. 
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TA-W-29.172:  The  Ohio  Art  Co.,  Bryan. 
OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
19,1992. 

TA-W-29.171;  Borg-Wamer 
Automotive,  Muncie.  IN 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
manual  transmissions  separated  on  or 
after  October  14. 1992.  Also.  All 
workers  engaged  in  the  production  of 
transfer  cases  and  automatic  locking 
hubs  for  four-wheel-drive  vehicles  are 
denied. 

TA-W-29,200:  Playtimer  Industries 
Limited,  Elizabethville,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
26. 1992. 

TA-W-29.153:  Steingut  Dress  Co.. 
Dupont.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
14. 1992. 

TA-W-29,189;  Four  Eleven  Sportswear 
Corp.,  Madisonville.  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

21. 1992. 

TA-W-29. 1 73;  Shell  Oil  Co. . 

Administration— E&P/Set.  Houston, 

TX  &■  Operating  at  Various 

Locations  in  The  following  States: 
A;  AL,  B:  AK.  C;  CA.  D;  CT.  E; 

Washington,  DC.  F;  FL.  G;  GA.  H; 

IL.  I;  IN.  J;  LA.  K;  MD,  L;  MI.  M;  MS. 

N;  MO.  O;  NJ.  P;  NM.  Q;  NY.  R;  OH. 

S;  OK.  T;  OR.  U;  PA,  V;  TX.  W;  UT. 

X;  VA.  Y;  WA.  Z;  WV. 
A  certification  was  issued  covering  all 
woAers  separated  on  or  after  December 

13. 1993. 

TA-W-29,174:  Shell  Oil  Co..  Whell 
Western  E6-P,  Inc..  Houston.  TX  6- 
Operating  at  Various  Locations  in 
the  Following  States: 
A;  AK.  B;  LA.  C;  MI.  D;  MS.  E;  MT, 

F;  NM.  G:  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
13. 1993. 

TA-W-29.175:  Shell  Offshore,  Inc..  New 
Orleans.  LA  &■  Operating  at  Various 
Locations  in  the  Following  States: 
A;  AL.  B;  FL.  C;  LA.  D;  MS.  E;  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
13,  1993. 

TA-W-29,177:  SheU  Development  Co.. 
Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
13. 1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 


issued  during  the  month  of  December, 
1993.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  Janunry  3, 1994. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustwent 
Assistance. 

IFR  Doc.  94-837  Filed  1-10-94;  8:45  am] 

BILUNQ  CODE  4510-30-M 


Office  of  Workers'  Compensation 
Programs 

Report  of  Computer  Matching  Program 
Between  Department  of  Lat>or  and 
Department  of  Health  and  Human 
Services,  Social  Security 
Administration 

Participating  agencies:  The 
participating  agencies  in  this  computer 
matching  program  are  the  Office  of 
Workers'  Compensation  Programs, 
Department  of  Labor  (DOL)  and  the 
Department  of  Health  and  Human 
Services,  Social  Security  Administration 
(SSA).  This  Notice  is  published  as 
required  by  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988.  as 
amended.  A  new  written  agreement  for 
this  long-standing  computer  matching 
program  recently  has  been  approved  by 
t)oth  the  Department  of  Labor  and  the 
Department  of  Health  and  Human 
Services  Data  Intep-ity  Boards. 

Purpose  ofmatcti:  DOL  will  conduct 
a  computer  matching  program  of  DOL 
and  SSA  records  of  Black  Lung  benefit 
recipients  in  order  to  detect  individuals 
who  might  improperly  receive  dual 
Black  Lung  benefits  bom  SSA  and  DOL. 
When  a  verified  match  occurs,  the  case 
will  be  referred  to  the  proper  DOL  office 
for  development  to  assure  the  vahdity  of 
the  match  and  to  make  any  required 
benefit  adjustments.  The  SSA  data  will 
contain  the  date  of  death  of  SSA 
beneficiaries.  This  information  will  help 
to  minimize  those  cases  in  which 
benefit  payments  are  made  to  deceased 
beneficiaries,  by  identifying  a  DOL 
beneficiary  who  has  died,  but  DOL  has 
not  been  notified  of  the  death.  The  SSA 
data  also  will  assist  DOL  in  properly 
referring  inquiries  and  correspondence 
received  at  DOL  regarding  SSA-only 
Black  Lung  beneficiaries. 

Authority  for  conducting  the 
matching  program:  Title  IV  of  the 
Federal  Mine  Safety  and  Health  Act,  30 
U.S.C  901.  et  seq. 

Categories  of  records  and  individuals 
covered:  SSA.  as  the  source  agency,  %vill 
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provide  DOL  with  its  Black  Lung 
Payment  System.  HHS/SSA/OSR  09- 
60-0045,  (52  FR  9543.  March  25. 1987). 
which  will  be  matched  with  DOL's 
Office  of  Workers'  Compensation 
Programs'  Black  Lung  Benefit  Payment 
records  contained  in  DOL/ESA-30  {55 
FR  7131.  February  28. 1990).  The 
individuals  covered  will  be  DOL  and 
SSA  Black  Lung  beneficiaries. 

Inclusive  dates  of  the  matching 
program:  The  Matching  program  will 
begin  either  30  days  after  the 
publication  date  of  this  Notice,  or  30 
days  after  a  copy  of  the  written 
agreement  for  this  matching  program  is 
sent  to  the  Chairman  of  the  Committee 
on  Government  Affairs  of  the  U.S. 
Senate,  to  the  Chairman  of  the  House 
Government  Operations  Committee,  and 
to  the  Director  of  the  Office  of 
Management  and  Budget,  whichever  is 
later.  The  matching  program  will 
continue  for  18  months  ft-om  the 
beginning  date  and  may  be  extended  for 
an  additional  12  months  thereafter. 

Address  for  receipt  of  public 
comment:  Lawrence  W.  Rogers. 
Director,  Office  of  Workers' 
Compensation  Programs,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210.  Telephone:  (202)  219-7503. 

Signed  at  Washington,  OC.  this  &tb  day  of 
January  1994. 

LawreDoa  W.  Rogn, 

Director.  Office  of  Workers'  Compenaation 
Programs. 

[FR  Doc  94-640  Filed  1-10-04: 8:45  iml 
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Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
p)etitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  New  Warwick  Mining  Company 

(Docket  No.  M-93-323-C1 

New  Warwick  Mining  Company,  RJ3. 
1.  Box  167A.  Mount  Morris. 
Pennsylvania  15349  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.364(b)(1)  (weekly  examination)  to  its 
Warwick  Mine  (I.D.  No.  36-02374) 
located  in  Greene  County.  Pennsylvania. 
Due  to  hazardous  roof  conditions, 
certain  areas  of  the  mine  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  establish  evaluations  points  to 
monitor  for  methane  and  the  quantity  of 
air  in  the  affected  areas.  The  pietitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 


measure  of  protection  as  would  the 
mandatory  standard. 

2.  Costain  Coal,  Inc. 

(Docket  No.  M-93-324-C1 

Costain  Coal,  Inc..  P.O.  Box  289. 
Sturgis,  Kentucky  42459-0289  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.364(b)  (weekly  examinaUon) 
to  its  Baker  Mine  (ID.  No.  15-14492) 
located  in  Webster  County,  Kentucky. 
The  petitioner  requests  that  the 
minimum  volume  of  air  reaching  the 
inby  monitoring  point  be  5,000  cubic 
feet  per  minute.  In  addition,  the 
petitioner  proposes  to  physically 
examine  the  affected  areas  weekly  rather 
than  daily  because  the  mine  wide 
atmospheric  monitoring  system,  with  a 
proposed  additional  sensor  to  measure 
air  velocity,  would  provide  the 
necessary  monitoring.  This  petition 
modifies  a  Decision  and  Order  on  a 
previous  petition,  docket  number  M- 
92-94-C.  The  petitioner  states  that  the 
proposed  alternate  method  would  not 
result  in  a  diminutitHi  of  safety  to  the 
miners. 

3.  Consolidation  Coal  Company 

(Docket  No.  M-93-325-C] 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.343(b)  (underground  shops)  to 
its Loveridge No.  22 Mine  (ID.  No.  48- 
01433)  located  in  Marion  County,  West 
Virginia.  The  petitioner  proposes  to 
ventilate  the  underground  motor  bam 
with  intake  air  that  is  coursed  through 
the  affected  air  course  directfy  into  a 
return  air  course  and  that  is  not  used  to 
ventilate  working  places;  and  to 
establish  check  points  to  monitor  for 
methane  and  the  quantify  of  air  in  the 
affected  area  on  a  weekly  basis.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  North  Mountain  Coal  Company 

(Docket  No.  M-93-326-C1 

North  Mountain  Coal  Company,  RJD. 
#1,  Box  32A,  Domsife,  Pennsylvania 
17823  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its 
West  Side  South  Dip  (I.D.  No.  36- 
07681)  located  in  Northumberland 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  nonf>ermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  the  methane 
concentration  at  the  equipment  reaches 
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0.5  percent  either  during  operation  or  a 
preshift  examination. 

5.  McElroy  Coal  Company 

(Docket  Na  M-93-327-CJ 

McElroy  Coal  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(2)  (weekly  examination) 
to  its  McElroy  Mine  (I.D.  No.  46-01437) 
located  in  Marshall  County,  West 
Virginia.  Due  to  deteriorating  jpof 
conditions,  certain  areas  of  the  return 
air  course  cannot  be  traveled  safely.  The 
petitioner  proposes  to  establish 
evaluation  points  at  specific  locations 
and  to  have  a  certified  person  monitor 
for  methane  and  the  quantity  and 
quality  of  air  at  these  evaluation  points 
on  a  weekly  basis  and  record  the  results 
in  a  book  kept  on  the  surface.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  Sonora  Mining  Corporation 

[Docket  No.  M-93-13-M1 

Sonora  Mining  Corporation,  P.O.  Box 
1418.  Jamestown,  California  95327  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  56.9300  (berms  or 
guardrails)  to  Its  Jamestown  Mine  (I.D. 
No.  04-04695)  located  in  Tuolumne 
County,  California.  The  petitioner 
proposes  to  eliminate  the  use  of  berms 
during  construction  of  the  final  lift  on 
the  tailings  dam  and  place  material  on 
the  dam  in  one- foot  compact  layers  in 
order  to  comply  with  the  California 
State  Division  of  Dam  Safety.  The 
petitioner  states  that  the  height  of  the 
dam  (200')  has  reached  a  point  where 
the  width  on  top  will  not  allow  enough 
room  for  scrapers  to  travel  and  dump 
their  loads  if  berms  are  used.  In 
addition,  the  petitioner  states  that  to 
maintain  a  safe  work  environment, 
mobile  equipment  that  would  work  on 
top  would  drive  forward  only. 

Request  for  Conunents 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  10,  1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 


Datei:  January  5, 1994. 
Patridi  i  W.  Silvey, 

Directo  r.  Office  of  Standards.  Regulations  and 


Varian  vs. 

[FR  Da  .  94-€38  Filed  1-10-94;  8:45  am) 

BIUING   »OE4Sie-M-» 


SYSTEMS  PROTECTION 


MERn 
BOAR) 


Privac  t  Act  of  1974:  Publication  of 
Propoj  «d  Change  to  a  System  of 
Recorfs 

AGENCy:  Merit  Systems  Protection 
Board 

ACTIONI 
arecori 


Notice:  Proposed  amendment  to 
system. 


SUMMA  »Y:  This  notice  proposes 
amend  nents  to  one  system  of  record, 
MSPB/  [ntemal-1.  Pay,  Leave  and 
Travel, 

EFFECT  VE  DATE:  The  proposed  action 
will  be  effective  without  further  notice 
on  Dec  smber  1, 1993. 

FOR  FUl  ITHER  INFORMATION  CONTACT: 
Richar(   Dorr,  Financial  and 
Admin  strati ve  Management  Division. 
Office  I  »f  Administration,  (202)  653- 
7263. 

supple[«entary  information:  Pub.  L. 
101-50  9.  Title  VI— General  Provisions 
Sectior  629. 104  Stat.  1478  (1990) 
j)ermitj  Federal  agencies  to  participate 
in  any  J)rogram  established  by  State  or 
local  government  that  encourages 
emplojtees  to  use  public  transportation. 
The  Merit  Systems  Protection  Board  is 
establiaiing  a  fare  subsidy  program  for 
its  employees.  Employees  who  qualify 
will  reoeive  partial  reimbursement  for 
commiiing  expenses.  Pxu^uant  to  the 
provisions  of  the  Privacy  Act,  the 
followijig  proposed  amendments  are 
necessary  for  information  collection  and 
maintenance  of  the  fare  subsidy 
prograr<»  records.  These  changes  to 
MSPB/jntemal-1.  Pay,  Leave,  and 
Travel  iecords.  are  administrative  in 
nature,  and  are  not  within  the  purview 
of  the  provisions  of  5  U.S.C.  552  a(r). 
MSPB/intemal-l  was  last  published  on 
April  2  \  1990,  55  FR  17842.  The 
sfyecific  changes  to  the  notice  being 
amende  d  are  set  forth  below. 

Dated;  January  5, 1994. 
Robert  E  Taylor, 
Oerkofi  he  Board. 

1.  Un  ier  MSPB/Intemal-l,  Categories 
of  Reco  ds  in  the  System:  At  the  end  of 
the  pan  graph,  remove  the  last  word 
"and"  a  nd  add,  "and  fare  subsidy 
progran  ." 

2.  Un  Ier  Authority  for  Maintenance 
of  the  S  rstem:  At  the  end  of  the 


paragraph,  remove  the  last  word  "and" 
and  add,  "Pub.  L  101-59." 

(FR  Doc.  94-548  Filed  1-10-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  "10  CFR  Part  55:  Operators' 
Licenses." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  meet  its  responsibilities  to  determine 
the  eligibility  of  applicants  for 
operators'  licenses  and  perform  a  review 
of  applications  and  reports  for 
simulation  facilities  submitted  to  the 
NRC. 

5.  Who  will  be  required  or  asked  to 
report:  Holders  of  and  applicants  for 
facility  (i.e.,  nuclear  power,  research, 
and  test  reactor)  operating  licenses  and 
individual  operators'  licenses. 

6.  An  estimate  of  the  number  of 
annual  responses:  115. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  3,536 
(approximately  944  hours  of  reporting 
burden  and  approximately  2,592  hours 
of  recordkeeping  burden). 

8.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract  10  CFR  Part  55  of  the 
NRC's  regulations,  "Operators' 
Licenses"  specifies  information  and 
data  to  be  provided  by  applicants  and 
facility  licensees  so  that  the  NRC  may 
make  determinations  concerning  the 
licensing  of  operators  for  nuclear  power 
plants  necessary  to  promote  the  health 
and  safety  of  the  public.  The  reporting 
and  recordkeeping  requirements 
contained  in  10  CFR  part  55  are 
mandatory  for  the  licensees  and 
applicants  affected. 


Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  Ihe 
NRC  Public  Docxunent  Room.  2120  L 
Street,  NW.  (Lower  Level).  Washington, 
DC  20555.  Comments  and  questions 
should  be  directed  to  the  OMB  reviewer: 
Troy  Hillier.  Office  of  Information  and 
Regulatory  Affairs  (3150-0018),  NEOB- 
3019.  Office  of  Management  and  Budget. 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Toe  NRC  Clearance  officer  is  Brenda 
J.  Sbelton.  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  3rd  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranfbrd, 

Designated  Senior  Official /(O^  Information 
Resources  Management. 

[FR.D0C.  94-575  Filed  1-10-94;  8:45  am) 
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[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  A  Light  Company, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  one-time 
exemption  from  the  requirements  of 
section  in.A.5(b)(2)  of  appendix  J  to  10 
CFR  part  50  issued  to  the  Carolina 
Power  4  Light  Company  (the  licensee), 
for  the  Brunswick  Steam  Electric  Plant 
(BSEP),  Unit  1  and  2.  located  in 
Brunswick  County,  North  Carolina. 

Environmenlal  Assessment 

Identification  ofFmposed  Action 

The  proposed  action  would  grant  a 
one-time  f>artial  exemption  from  the 
schedular  requirement  in  section 
m.  A.5{b)(2)  of  appendix  J  to  10  CFR  part 
50,  which  requires  a  Type  A  test  to  be 
performed  at  each  plant  shutdown  for 
refueling  until  two  consecutive  Type  A 
tests  meet  the  acceptance  criteria  in 
sectio;i  ni.A.5(b).  This  exemption  would 
allow  the  licensee  to  return  the  BSEP  to 
a  normal  testing  frequency.  Presently, 
both  BSEP  units  are  in  the  accelerated 
testing  condition  of  section  in.A.5(b)(2) 
due  to  the  as-found  testing  failures 
which  were  within  La  leakage  limits  but 
exceeded  the  0.75  l«  limit.  For  Type  A 
(containment  integrate  leak  rate)  tests 
conducted  at  peak  pressure,  the 
measured  leakage  rate,  L«n.  must  be  less 
than  75  percent  of  the  maximum 
allowable  leakage  rate,  L«,  measured  at 
the  calculated  peak  containment 
internal  pressure,  P..  These  terms  are 
defined  in  section  II  of  appendix  J.  In 
accordance  with  section  IILA.6(b)  of 


appendix  J,  if  subsequently  two 
consecutive  Type  A  tests  for  a  unit 
should  fail  to  meet  the  acceptance 
criterion,  the  accelerated  test  frequency 
will  be  resumed.  The  next  Unit  1  Type 
A  test  will  be  conducted  during  the 
Reload  9  outage,  scheduled  for  March 
1995,  and  the  next  Unit  2  Type  A  test 
will  be  conducted  during  the  Iteload  12 
outage,  sclieduled  for  March  1997. 

The  proposed  action  is  in  accordance 
with  10  CFR  50.12.  Specific 
Exemptions,  and  is  based  upon  the 
information  provided  to  the 
Commission  in  the  licensee's  request  for 
exemption  dated  October  19, 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
avoid  outage  extensions  and  the 
increased  outage  costs  while  the  tests 
for  the  accelerated  Type  A  containment 
leakage  rate  are  t>eing  conducted. 
Granting  of  the  exemption  would  return 
both  BSEP  units  to  a  normal  test 
frequency.  The  exemption  would  also 
minimize  subjecting  the  drywell  to 
additional  structural  stresses  during  the 
Type  A  tests. 

Environmental  Impacts  of  the  Proposed 

Action 

The  Commission's  staff  has 
determined  that  (a)  the  granting  of  the 
proposed  exemption  would  not 
significantly  increase  the  probability  or 
amount  of  expected  containment 
leakage  and  (b)  the  integrity  of  the 
containment  would  be  maintained. 
Consequently,  the  probability  of 
accidents  would  not  be  increased,  nor 
would  the  post-acddent  radiological 
releases  be  greater  than  previously 
determined.  The  proposed  exemption 
would  not  otherwise  affect  radiological 
plant  effluents.  Therefore,  the 
Commission's  staff  conclu8es  that  there 
are  no  significant  radiological 
enviroTunental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impwcts,  the  proposed 
exemption  involves  a  change  to 
surveillance  testing  schedular 
requirements.  It  does  not  affect 
nonradiological  plant  efflueDts  and  has 
no  other  environmental  imfwcL 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  im{>acts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  would  have 


either  no  or  greater  envinnunental 
impact 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  this  facility  but 
could  result  in  an  increased  frequency 
for  Type  A  tests.  This  would  result  in 
the  expenditure  of  resources  without 
any  compensating  benefit. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Brunswick  Steam 
Electric  Plant.  Units  1  and  2.  dated 
January  1974. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consuh 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  one-time 
partial  exemption  dated  October  19, 
1993,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelroan  Building, 
2120  L  Street.  NW,  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  University  of  North 
Carolina  at  Wilmington.  William 
Madison  Randall  Library,  601  S.  College 
Road,  Wilmington.  North  Carolina 
28403-3297. 

Dated  at  Rockville,  Maryland,  thif  5th  day 
of  lanuary  1994. 

For  the  Nuclear  Regulatory  Commission. 
S.  Siogh  B«iwa, 

Acting  Director,  Project  Directorate  S-l, 
Division  of  Reactor  Profecta — I///.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc  94-677  Filed  1-10-94;  8:45  am] 
BtUMCCOOt  rsM-et-M 


[Docket  Na  50-285] 

Omaha  PutMc  Power  District;  Fort 
Calhoun  Station,  Unit  No.  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  RegiUatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
40.  issued  to  Omaha  Public  Power 
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District  (OPPD/the  licensee),  for 
operation  of  Fort  Calhoun  Station,  Unit 
No.  1.  located  in  Washington  County. 
Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  revisions  to  10  CFR  part  20 
references  to  recognize  the  new  section 
numbers,  revise  definitions  to  ensure 
consistency  with  10  CFR  part  20,  and 
change  administrative  controls  for 
reporting  and  recordkeeping  to  maintain 
compliance  with  the  new  part  20.  The 
changes  would  revise  the  limitations  on 
concentrations  of  radioactive  material 
released  in  liquid  effluents  and  the 
limitations  on  the  dose  rate  resulting 
from  radioactive  material  released  in 
gaseous  effluents  and  reflect  the 
relocation  of  the  prior  10  CFR  10.106 
requirements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  licensee's  application  for 
amendment  dated  May  21, 1993. ,as 
supplemented  September  10, 1993. 
implementing  the  new  10  CFR  part  20. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50, 
appendix  I.  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision,  in  regards  to 
the  actual  release  rates  as  referenced  in 
the  Technical  Specifications  (TSs)  as  a 
dose  rate  to  the  maximally  exposed 
member  of  the  public,  will  not  increase 
the  types  or  amounts  of  effluents  that 
may  be  released  offsite.  nor  increase 
individual  or  cumulative  occupational 
radiation  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  affect  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
amendment  to  the  TSs,  any  alternative 
to  the  amendment  will  have  either  no 
significantly  different  enviroiunental 
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impact  or  will  have  greater 
environmental  impact.  The  principal 
altema  live  would  be  to  deny  the 
reques  ed  amendment.  This  would  not 
reduce  environmental  impacts  as  a 
result  <  f  plant  operation. 

Altemi  five  Use  of  Resources 

This  action  does  not  involve  the  use 
of  reso  irces  not  previously  considered 
in  the  ]  'inal  Environmental  Statement 
(FES)  r  jlated  to  the  operation  of  the  Fort 
Calhou  n  Station.  Unit  No.  1.  dated 
August  1972. 

Agenci  ?s  and  Persons  Consulted 

The  I  x)mmission's  staff  reviewed  the 
license  j's  request  and  did  not  consult 
other  a  ;encies  or  persons. 

Findin  ;  of  No  Significant  Impact 

Basei  upon  the  foregoing 
enviroijmental  assessment,  we  conclude 
that  th0  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
humanjenvironment.  Accordingly,  the 
Commiksion  has  determined  not  to 
prepar^  an  environmental  impact 
statement  for  the  proposed  license 
amendttient. 

For  f  irther  details  with  respect  to  this 
action,  iee  the  application  for 
amend]  aent  dated  May  21, 1993.  as 
supplemented  September  10, 1993, 
which  5  available  for  public  inspection 
at  the  C  Dmmission's  Public  Document 
Room, ;  ;120  L  Street,  NW.,  Washington, 
DC  205^5  and  at  the  Local  Public 
Document  Room  located  at  the  W.  Dale 
Clark  Library,  215  South  15th  SU«et, 
OmahaJ  Nebraska  68102. 

Dated  bt  Rockville,  Mar>'land.  this  5th  day 
of  Januaty  1994. 

For  th^Nuclear  Regulatory  Commission. 
Paul  W.  D'Connor, 

Acting  Director.  Project  Directorate  IV-1, 
Divisionjpf  Reactor  Projects  IWIV/V,  Office 
ofNucletr  Reactor  Regulation. 
(PR  Doc.  94-576  Filed  1-10-94;  8:45  am] 
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Virginia  Electric  and  Power  Company, 
Surry  P  jwer  Station,  Units  1  and  2; 
Enviror  mental  Assessment  and 
Findindof  No  Significant  Impact 
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.S.  Nuclear  Regulatory 
is  sion  (the  Commission)  is 

_  issuance  of  amendments  to 
Operating  License  Nos.  DPR-32 
1-37  issued  to  the  Virginia 
and  Power  Company  (the 
I,  for  operation  of  the  Surry 
^tion.  Units  1  and  2  located  in 
',  Virginia. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
limitations  on  concentrations  of 
radioactive  material  released  in  liquid 
effluents  and  the  limitations  on  the  dose 
rate  resulting  from  radioactive  material 
released  in  gaseous  effluents,  and  reflect 
the  relocation  of  the  prior  10  CFR 
20.106  requirements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  new  10  CFR  Part  20.  The  review 
of  an  additional  item,  to  revise  the 
deTinition  of  "UNRESTRICTED  AREA", 
was  not  completed  and  consequently  is 
not  included  in  the  amendment.  It  will 
be  addressed  by  separate 
correspondence. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50, 
appendix  I,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  revision  does  not 
change  the  actual  release  rates  as 
referenced  in  the  Technical 
Specifications  (TS)  as  a  dose  rate  to  the 
maximally  exposed  number  of  the 
public.  Therefore,  there  will  be  no 
increase  in  the  types  or  amounts  of 
effluents  that  may  be  released  offsite, 
nor  an  increase  in  individual  or 
cumulative  occupational  radiation 
exposures.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  changes. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  affect  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  tliere  are  no 
significant  nonradiological  impacts 
associated  with  the  proposed  changes. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission's  staff  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  changes  to  the  TS,  any 
alternative  to  the  amendments  will  have 
either  no  significantly  different 
environmental  impact  or  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  amendments.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operation. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  connection  with  the  Final 
Environmental  Statement  related  to  the 
operation  of  the  Surry  Power  Station, 
Units  1  and  2,  dated  May  and  June  1972, 
respectively. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Virginia  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed 
amendments. 

Based  on  the  above  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  information  with  respect 
to  this  action,  see  the  application  dated 
July  16, 1993,  as  supplemented 
November  15, 1993,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  Swem  Library,  College  of  William 
and  Mary.  Williamsburg,  Virginia 
23185. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Conunission. 
Herbert  N.  Berkow, 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects— l/II.  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  94-579  Filed  1-10-94;  8;45  ami 
BILUNO  COOe  75M-01-M 

NUREG:  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  NUREG-1435,  Supplement  3, 
Status  of  Safety  Issues  at  Licensed 
Power  Plants,  TMI  Action  Plan  (TMl) 
Requirements,  Unresolved  Safety  Issues 
(USIs),  Generic  Safety  Issues  (GSIs)  and 
Other  Multiplant  Actions  (MPAs).  The 
document  covers  the  status  of 
implementation  and  verification  of 
these  issues  at  licensed  operating  plants. 

This  NUREG  has  been  prepared  to 
provide  a  comprehensive  description  of 
the  implementation  and  verification 
status  of  all  TMI,  USI.  GSI  and  other 
MPAs  at  licensed  operating  plants  and 
to  make  this  information  available  to 
other  interested  parties,  including  the 
public. 

Copies  of  the  Report  have  been  placed 
in  the  NRC's  Public  Document  Room, 
2120  L  Street,  NW.,  Lower  Level, 
Washington,  DC  20555.  Copies  of  the 


Report  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7082.  GPO  deposit  account  holders  may 
charge  their  order  by  calling  202/275- 
2060.  Copies  are  also  available  from  the 
National  Technical  Information  Service, 
Springfield,  Virginia  22161. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Frank  P.  Gillespie, 

Director,  Program  Management.  Policy 
Development  and  Analysis  Staff.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-5B0  Filed  1-10-94;  8  45  am] 
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(Docket  No.  50-373] 

Commonwealth  Edison  Company, 
Lasalle  County  Station,  Unit  1; 
Consideration  of  Issuance  of  an 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Detemiination, 
and  Opportunity  for  a  Hearing 
Correction 

In  notice  document  93-31188 
beginning  on  page  67873,  in  the  issue  of 
Wednesday,  December  22. 1993,  make 
the  following  correction: 

On  page  67874,  in  the  first  sentence 
of  the  sixth  complete  paragraph  in  the 
third  column,  the  date  "January  6, 
1994"  should  be  changed  to  read 
"January  21, 1994". 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  T.  Gody,  Jr., 
Project  Manager.  Project  Directorate  Ul-2, 
Division  of  Reactor  Projects— Ul/lV/V.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  94-578  Filed  1-10-94,  845  am) 
BILUNO  COOE  7SM-ei-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Meeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
January  20  and  Friday,  January  21, 1994 
at  the  Embassy  Suites  I)ownlown  Hotel, 
1250  22nd  Street  NW.,  Washington,  DC, 
in  the  Consulate  Room.  The  meetings 
are  tentatively  scheduled  to  begin  at  9 
a.m.  each  day.  Among  the  topics  to  be 
discussed  are  global  budgeting  and 


premium  limits,  risk  adjustment, 
community  rating,  establishment  of  fee 
schedules  under  health  system  reform, 
graduate  medical  education,  coverage 
decisions  under  health  system  reform, 
fee  levels  and  access  under  Medicaid, 
access  to  health  care  for  the  underserved 
nonphysician  practitioners,  and  the 
effects  of  health  system  reform  on 
Medicare  beneficiaries. 
ADDRESSES:  Please  note  that  the 
Commission  has  a  new  address:  2120  L 
Street,  NW/suite  200/Washington,  DC 
20037.  The  telephone  number  is  202/ 
653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 
SUPPLEMENTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
Friday,  January  14, 1994  and  will  be 
mailed  out  at  that  time.  To  receive  an 
agenda,  please  direct  all  requests  to  the 
receptionst  at  202/653-7220. 
Paut  B.  Giosburg, 
Executive  Director. 
IFR  Doc.  94-560  Filed  1-10-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  tor 
Hearing;  Chicago  Stock  Exchange,  Inc. 

January  4. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Caraco  International,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11774) 
Centerpoint  Properties  Corp. 
Common  Stock,  $.001  Par  Value  [File  No 
7-11775) 
G&L  Realty  Corp. 
Common  Stoclt.  $.01  Par  Value  (File  No  7- 
11776) 
Matlack  Systems,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11777) 
Sofamor  Danek  Group,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11778) 
Sun  Communities,  Inc. 
Common  Stock,  $.01  Par  Value  (Pile  No.  7- 
11779) 
GrupoTelevisaS~A. 
Global  Dep.  Shs.  (rep.  2  Ord.  Participation 
Certificate)  (File  No.  7-11780) 
im  Energy  Corp. 


Common  Stock,  S.001  Par  Value  (File  No. 
7-11781) 
Alexander  Haagen  Propeitiet,  Inc. 
CoranM>n  Stock.  S.01  Par  Value  (File  No.  7- 
11782) 
AM  International 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11783) 
Columbus  Realty  Trust 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-11784) 
GC  Company 

Warrants.  No  Par  Value  (File  No.  7-11785) 
Mascotech,  Inc 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11786) 
Oil  Dri  Corporation  of  America 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
11787) 
Compania  Boliviana  de  Energia  Eiectrica 
S.A./Bolivian  Power  Company  Linuted 
Common  Stock.  No  Par  Value  (File  No.  7- 
11788) 
First  American  Financial  Corporation 
Common  Stod;,  $1.00  Par  Value  (File  No. 
7-11789) 
M.I.  Scfaottenstein  Homes,  Inc 
Common  Stock.  S.01  Par  Value  (File  No.  7- 
11790) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  26, 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Coimnission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  %vith  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-564  Filed  1-10-94: 8:45  ami 

B4LLmG  COOC  801»41-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

January  4, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 


("Commission")  pursuant  to  section 
12(f)(1)  B)  of  the  Securities  Exchange 
Act  of  1 934  and  Rule  12f-l  thereunder 
for  unli  >ted  trading  privileges  in  the 
followii  ig  securities: 

Banco 
Depos 
1.00 
Eastman 


Fi  ances  1 


11 
National 
Exch. 


Del  Rio  de  La  PlaU.  SJi. 
tary  Shares  (rep.  3  Ord.  shs  Pesos 
Par  Value  (File  No.  7-11759) 
Chemical  Co. 

Stock.  $.01  Par  Value  (file  No.  7- 


Commsn 
117(0) 
First  Anierican  Financial  Corp. 
Comn^n  Stock.  $1.00  Par  Value  (file  No. 
7-11  761) 
C  ft  L  Re  dty  Corp. 
Comm  jn  Stock,  $.01  Par  Value  (File  No.  7- 
117(  2) 
Grupo  F  nancero  Serfin.  S.A.  de  CV. 
Amerii  an  Depositary  Shares  (rep.  4  Ser.  L 
shs.,  without  Par  No)  (File  No.  7-11763) 
Grupo  T(  levisa  S.A. 
Global  Depositary  Shares  (each 
repn  isenting  2  Ord.  paitJk:.  Ct&..  each  of 
whi(  h  represents  1  Ser.  A  sh.  1  Ser.  L  sh. 
ft  1 1  )iv.  Prem.  sh.)  (Rle  No.  7-11764) 
Irvine  A|  lartment  Communities.  Inc. 
Comiti|)n  Stock.  $.01  Par  Value  (File  No.  7- 
11 
Korea 


7«5) 


E<  liity  Fund 
Comnibn  Stock.  $.10  Par  Value  (File  No.  7- 


7(6) 


Westminster  Bank  Pic 
( lap.  Sec.,  Ser.  A  (File  No.  7-11767) 
Premier  High  Income  Trust, 


PaineWepber 
Inc. 

Commbn  Stock.  $.001  Par  Value  (File  No. 
7-11768) 
Property  Trust  of  America 
Cum.  ( V.  a.  A  Pfd.  Shares  of  Beneficial 
Intel  9st.  $1.00  Par  Value  (File  No.  7- 
117(9) 
Sun  (^n  munities,  Inc. 
CkmuD  m  Stock.  $.01  Par  Value  (File  No.  7- 
1177  D) 
Valley  N  itional  Bancorp 
Comm  )n  Stock.  No  l4r  Value  (File  No.  7- 
11771) 

These  securities  are  listed  and 
registen  d  on  one  or  more  other  national 
securiti(  IS  exchange  and  are  reported  in 
the  con<  olidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  ( in  or  before  January  26, 1994. 
written  lata,  views  and  arguments 
concern  ng  the  above-referenced 
applicaions.  Persons  desiring  to  make 
written  Comments  should  file  three 
copies  t^iereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fift  I  Street  NW.,  Washington.  DC 
20549. 1  bllowing  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  app!  ications  if  it  finds,  based  upon 
all  the  ii  iformation  available  to  it,  that 
the  extei  isions  of  imlisted  trading 
privileg  s  pursuant  to  such  applications 
are  cons  stent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protectii  m  of  investors. 


JMI 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc  94-565  Filed  1-10-94;  8:45  am] 

BILLmO  CODE  S010-01-M 


Self-Regulatory  Organizations; 
Applicattons  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stocii  Exciiange,  Inc. 

January  4. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exdiange 
Act  of  1934  and  Rule  12F-1  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Brock  Exploration  Corporation 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11743) 
Checkpoint  Systems.  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
11744) 
(Cheyenne  Software,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11745) 
Golden  Star  Resources  Ltd. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11746) 
Levitz  Furniture,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11747) 
Motor  C]oach  Industries  Int'l.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11748) 
NVR,  LP. 
Warranto  exp.  September  30, 1996  (File  No. 
7-11749) 
United  States  Cellular  Corp. 
RighU  exp.  November  15, 1993  (File  No.  7- 
11750) 
Alumax,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11751) 
Asia  Pacific  Fund.  Inc 
Rights  Expiring  December  10. 1993  (File 
No.  7-11752) 
Aviall.  Inc 
Clonmion  Stock.  $.01  Par  Valiie  (File  No.  7- 
11753) 
GC  Companies,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11754) 
Hillhaven  Corp. 
Common  Stock.  $.75  Par  Value  (File  No.  7- 
11755) 
Singapore  Fund,  Inc 
Rights  Expiring  November  11, 1993  (File 
No.  7-11756) 
Korea  Equity  Fund,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11757) 
Talbot's.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11758) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 


securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  26, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  thcr Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jtmathan  G.  Katz, 

Secretory. 

IFR  Doc.  94-566  Filed  1-10-94;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stocli  Exchange. 
Inc. 

January  4, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Compenia  Boliviana  de  Energia  Electric  S.A./ 
Bo))vian  Power  Cxjm pa ny  Ltd. 
Common  Stock,  No  Par  Value  (File  Na  7- 
11791) 
M.I.  Schottensfein  Homes,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11792) 
First  American  Financial  Cx)rp. 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-11793) 
Fletcher  Challenge  Limited 
American  Depositary  Shares  Forest 
Division  (File  No.  7-11794) 
Fletcher  Challenge  Limited 
American  Depositary  Shares  Ordinary 
Shares  (File  No.  7-11795) 
NFC  Pic 
American  Depositary  Shares  (File  No.  7- 
11796) 
Georgia  Power  Company 
Adjustable  Rate  Class  A  Pfd  Slock,  No  Par 
Value  (File  No.  7-11797) 
Buffton  Corporation 
Ck)mmon  Stock,  $0.05  Par  Value  (File  No. 
7-11798) 
Editek,  Inc. 
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Common  Stock,  $0.01  Par  Value  (File  No. 
7-11799) 
Benson  Eyecare  (Dorp. 
Conmion  Stock,  $0.01  Par  Value  (File  No. 
7-11800) 
Datametrics  (Corporation 
Common  Stock.  $0.01  Par  Value  (File  No. 
7-11801) 
Alexander  Haagen  Properties 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11802) 
Chi  Dri  Corporation  of  America 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11803) 
Simon  Property  Group,  Inc 
Ckjmmon  Stock,  $0,001  Par  Value  (File  No. 
7-11804) 
New  York  State  Electric  ft  Gas  Corp. 
Ad}.  Rate  Special  Pfd  SJock  Series  B  Cum. 
$25  Par  Value  (File  No.  7-1 1 805) 
Washington  Homes,  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11806) 
Sun  Communities.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11807) 
Columbus  Realty  Trust 
Beneficial  Interest,  $.01  Par  Value  (File  No. 
7-11808) 
Grupo  Mexicano  de  Desarrollo  S.A. 
American  Depositary  Shares  each 
representing  one  Series  B  Share  No  Par 
Value  (File  No.  7-11809) 
Grupo  Mexicano  de  Desarrollo  S.A, 
American  Depositary  Shares  each 
representing  one  Series  L  Share  No  Par 
Value  (File  No.  7-11810) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  26, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretory. 

IFR  Doc.  94-567  Filed  1-10-94;  845  am) 
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PMeasa  No.  34-33425;  File  No.  SR-CBOE- 
•3-68] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Maintenance  by 
Members  of  Certain  Written  Policies 
and  Procedures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  20, 1993, 
the  Chicago  Board  Options  Exchange, 
hic.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ( "SEC"  or  "Commission ') 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  ID  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  pubhshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Rule 
4.18  to  provide  that  a  member  who  is  a 
lessor  of  a  membership  and  who 
performs  no  other  function  in  respect  of 
the  membership  is  not  subject  to  the 
requirements  of  Rule  4.18  concerning 
the  establishment,  maintenance,  and 
enforcement  of  written  policies  and 
procedures  respecting  misuse  of  non- 
public information.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sec-tions  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Pegulatory  Organization  "s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
amend  Rule  4.18  to  provide  that  a 
member  who  is  a  lessor  of  a 
membership  and  who  performs  no  other 
function  in  respect  of  the  membership  is 
not  subject  to  the  requirements  of  Rule 
4.18  concerning  the  establishment. 
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maintenance,  and  enforcement  of 
written  policies  and  procedures 
respecting  misuse  of  non-public 
information. 

In  its  current  fonn.  Rule  4.18  requires 
all  members  to  maintain  and  enforce 
written  policies  and  procedures 
concerning  non-public  information. 
Lessor  members  who  have  no  other 
activities,  however,  do  not  conduct  any 
securities  business  in  respect  of  their 
membership,  and.  according  to  the 
Exchange,  are  not  required  to  register  as 
broker-dealers  under  section  15  of  the 
Securities  Exchange  Act  of  1934.  Under 
these  circumstances,  the  Exchange 
believes  there  is  no  reason  to  subject 
these  members  to  the  written  policy  and 
procedure  requirements  of  Rule  4.18, 
which  by  their  terms  are  meaningful 
only  to  an  ongoing  securities  business. 
Accordingly,  Rule  4.18  is  proposed  to  be 
amended  to  clarify  that  members  who 
perform  no  function  in  respect  of  their 
membership  except  as  lessors  do  not 
have  to  establish,  maintain  or  enforce 
written  policies  and  procedures 
precluding  misuse  of  non-public 
information. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act  in  particular  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade  and  to  protect  the  public 
interest  by  eliminating  unnecessary 
costs  and  burdens  wi&out  impairing 
CBOE's  capacity  to  meet  the 
requirements  of  the  Act. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  that  which  the  self-regiilatory 
oi^anization  consents,  the  Commission 
will: 


(A)  By  qrder  approve  sudi  proposed 
rule  change,  or 

(B)  Inst  tute  proceedings  to  determine 
whether  t  le  proposed  rule  change 
should  be  disapproved. 

IV.  Solicil  ation  of  Comments 

Interesti  ^d  persons  are  invited  to 
submit  wi  itten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  m  aking  written  submissions 
should  fil(  (  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissi  m,  450  Fifth  Street,  NW., 
Washingtt  n,  DC  20549.  Copies  of  the 
submissioi,  all  subsequent 
amendmei  its,  all  written  statements 
with  resp<  ct  to  the  proposed  rule 
change  thi  t  are  filed  with  the 
Commissi  m,  and  all  written 
communic  ations  relating  to  the 
proposed  i  ule  change  between  the 
Commissii  in  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
'provisions  of  5  U.S.C.  552,  will  be 
available  i  )r  inspection  and  copying  in 
the  Comm  ssion's  Public  Reference 
Section,  4^0  Fifth  Street,  NfW., 
Washingtm,  DC.  Copies  of  such  filing 
will  also  b  i  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SK-CBOE-93-58  and  should  be 
submitted  by  February  1, 1994. 

For  the  O  nunission.  by  the  Division  of 
Market  Regi  lation.  pursuant  to  delegated 
authority.! 

Mai^aret  K,  McFarlond, 

Deputy  Sectary. 

(PR  Doc  941561  Filed  1-10-94;  8:45  am] 
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[Release  No.  34-33427;  File  No.  SR-CBOE- 
93-53]         I 

Self-Regulitory  Organizations;  Notice 
of  Filing  ai  id  Order  Granting 
Accelerati  d  Approval  of  Proposed 
Rule  Chan  )•  by  ttw  Chicago  Board 
Options  El  change.  Inc.  Relating  to  the 
Designatei  I  Reporting  Authority  for 
Interest  Ri  te  Options 

January  5. 1'  194. 

Pursuani  to  section  19(b)(1)  of  the 
Securities  i  exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1).  notice  is 
hereby  giv(  n  that  on  November  24, 
1993,  the  C  hicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commissi(Ai  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 


>  17  CFR  20  L3a-3(a){12)  (1993). 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  designate  in  its 
rules  the  entities  that  report  to  the 
Exchange  the  current  values  and  the 
exercise  settlement  values  of  the  interest 
rate  measures  underlying  the  interest 
rate  options  listed  for  trading  on  the 
Exchange.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
specify  the  entities  that  the  CBOE  has 
designated  to  report  the  current  values 
and  the  closing  exercise  settlement 
values  of  interest  rate  measures 
underlying  CBOE's  interest  rate  options. 
The  CBOE  believes  that  the  proposed 
amendment  also  conforms  the 
procedures  currently  employed  for 
determining  current  values  and  closing 
exercise  settlement  values  of  its  short- 
term  interest  rate  options  ("IRX")  i  with 
those  procedures  recently  approved  by 
the  Commission  for  the  listing  and 
trading  on  the  Exchange  of  options 
based  on  the  yields  of  specified  U.S. 
Treasury  notes  and  bonds  ("Long-Term 
Measures").^ 


'  The  Exchange  also  currently  lists  and  trades  a 
long-term  interest  rate  option  which  is  based  on 
composite  yields  of  the  «no«t  recently  auctioned 
seven-  and  ten-year  treasury  notes  and  30-year 
Treasury  bonds  ("LTX").  The  Exchange  has 
represented,  however,  that  since  the  Treasury  plans 
to  cease  issuing  seven-year  notes,  the  Exchange  will 
not  issue  any  new  series  of  LTX  contracts.  See 
Securities  Exchange  Act  Release  No.  33106  (October 
26. 1993).  58  FR  58358  (November  1, 1993) 
("Exchange  Act  Release  No.  33106"). 

2  Id. 


As  amended,  new  Interpretation  .01  to 
Rule  23.1  lists  Telerate  Inc.  as  the 
designated  reporting  authority  of 
current  values  used  for  intra-day 
options  pricing  purposes  and  the 
Federal  Reserve  Bank  of  New  York 
("FRBNY")  as  the  designated  reporting 
authority  of  spot  yields  used  for 
calculating  the  exercise  settlement 
values  of  interest  rate  options. 3  The 
Commission  recently  approved  those 
designations  in  connection  with  the 
listing  and  trading  of  Long-Term 
Measures.'*  The  proposal  makes  those 
designations  applicable  to  all  interest 
rate  options  traded  on  the  Exchange. 

In  addition,  the  proposed  amendment 
to  Rule  23.1  specifies  that  the  Exchange 
will  use  a  backup  polling  procedure  to 
establish  appUcable  underlying  values 
for  exercise  settlement  purposes  on 
those  occasions  on  the  last  trading  day 
prior  to  expiration  of  the  interest  rate 
option  contracts  that  the  FRBNY  does 
not  generate  the  required  spot  yields.' 
This  polling  procedure  will  be  uniform 
for  all  interest  rate  options  traded  on  the 
Exchange. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act  in  particular  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  enhance  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  protect  investors. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Bunden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 


>The  spot  yield  is  determined  each  business  day 
by  reference  to  the  price  and  interest  rate  of  the 
underlying  Treasury  security.  Customarily,  each 
time  the  Treasury  issues  a  new  note  or  bond,  the 
new  note  or  bond  ivill  become  the  reference 
instrument  within  its  issue  type.  Substitution  of  the 
new  issue  as  the  reference  instnunent  takes  effect 
on  the  day  following  the  Treasury's  new  issue 
auction.  Occasionally,  the  most  recently  auctioned 
issue  will  not  be  the  longest  maturity,  and  in  that 
circumstance,  no  substitution  will  oCcur. 

«  See  Exchange  Act  Release  No.  33106.  «upra  note 
1. 

s  Under  this  polling  procedure,  the  CSOE's 
computer  will  randomly  draw  the  ruunes  often 
primary  government  bond  dealer*  from  a  list  of  16 
dealers.  Each  of  the  ten  dealers  will  be  asked  to 
provide  a  bid  and  ask  quotation  for  each  relevant 
Tt«asury  security.  A  series  of  checks  will  be 
conducted  on  each  set  of  quotes  to  ensure  the 
integrity  of  the  proceM.  If  a  quote  is  rejected, 
another  dealer  will  be  randomly  selected  from 
CBOE's  list  of  govemmeni  bond  dealer*  to  provide 
the  necessary  quotations.  Once  ten  acceptable 
quotes  have  been  obtained,  the  midpoint  of  each 
bid-ask  quotation  is  determined  and  the  midpoints 
are  then  averaged  to  compute  the  closing  yield  for 
the  issue.  Id. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  diange. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fior 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  ^t  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  6(b)(5).6 
Specifically,  the  Commission  finds,  as  it 
did  in  approving  these  same  pricing 
procedures  for  the  Long-Term  Measures, 
that  the  CBOE  proposal  has  been 
adequately  designed  to  guard  against 
unreliable  or  manipulated  quotas.'  The 
CBOE  has  been  obtaining  quotes  from 
Telerate  for  intra-day  pricing  of  its 
interest  rate  options  without  generating 
any  concern  with  resi>ect  to  unreliable 
or  manipulated  quotes.  In  this  regard, 
the  proposal  merely  codifies  the 
Exchange's  intra-day  pricing  procedures 
currently  in  e^ect  and  which  have 
previously  been  approved  by  the  SEC 
for  use  with  all  of  the  Exchange's 
interest  rate  options." 

With  respect  to  the  CBOE's  reliance 
on  FRBNY  spot  yield  quotes  and  the 
backup  polling  procedure  when  those 
quotes  are  unavailable,  the  Commission 
finds  as  it  did  in  approving  the  Long- 
Term  Measures,  that  these  procedures 
are  more  reliable  than  the  polling 
procedures  currently  employed  for 
purposes  of  determining  closing 
settlement  values  for  the  IRX  and  the 
LTX  option  contracts."  Therefore,  the 
Commission  believes  it  is  appropriate  to 
codify  these  procedures,  making  them 
applicable  to  all  of  the  Exchange's 
interest  rate  options. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  Exchange  to  begin 


1. 


•  15  U.S.C  TSffbMS)  (1988). 
'  See  Exchange  Act  Release  No.  33106,  supro  note 

•  See  Excfaanga  Act  Rdeaae  Na  33106,  fopre  note 
1;  Securities  Bxcfaange  Act  RbImm  No.  28936  (June 
IS.  1969).  54  FR  2S28S  (order  apprarir^  the  listing 
and  trading  of  IRX  and  LTX  option  oootiact*). 

•Sm  ExcfaMge  Act  RaiaM*  Na  33106,  tupn  note 
1. 


implementing  these  procedures  with 
■  respect  to  the  IRX  contracts  as  soon  as 
possible  in  order  to  minimize  any 
investor  confusion  that  could  arise  from 
having  varying  procedures  for 
determining  closing  settlement  values 
for  different  interest  rate  option 
contracts.  Additionally,  the  Commission 
notes  that  no  comments  were  received 
prior  to  approval  when  these  procedures 
were  published  for  comment  in  the 
Federal  Register  with  respect  to  the 
Long-Term  Measures.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarj',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commisasion's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-53  and  should  be 
submitted  by  February  1, 1994.  . 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  »o  that  the 
proposed  rule  change  (SR-CBOE-93-53) 
is  hereby  approved. 

For  the  dkxninission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

(PR  Doc.  94-623  Filed  1-10-94;  8:45  am) 
BIUINQ  CODE  aOIO-OI-ll 


"IS  U.S.C  78*(b)(2l  (196«). 
><  17  CFR  2O0.3O-3(a)(12)  (1992). 
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[TWlMM  Na  34-33428;  Fll*  No.  SR-CBOE- 
93^42] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  a  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  the  Listing 
of  Regular  and  Long-Term  Options  on 
the  Nasdaq  100  Index 

Januar>'  5, 1994. 

1.  Introduction 

On  September  22, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC")  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder.^  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  index  options  on  the  Nasdaq 
100  Index  ("Nasdaq  Index"  or 
"Index"r3  The  proposed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
33166  (November  8, 1993),  58  FR  60710 
(November  17, 1993).  No  comment 
letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

n.  Description  of  Proposal 

A.  General 

The  CBOE  proposes  to  trade  options 
on  the  Nasdaq  Index,  a  stock  index 
calculated  and  maintained  by  the 


No. 
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Nasdaq  S  ock  Marliet,  Inc.  ("Nasdaq"),  a 
subsidiar  r  of  the  National  Association 
of  Securi  ies  Dealers,  Inc.  ("NASD"). 
The  CBO  ;  also  proposes  to  list  long- 
term  optii  ins  ("LEAPS")  on  the  Index. 
Index  LEAPS  will  trade  independent  of 
and  in  addition  to  regular  Index  options 
traded  on  the  Exchange. 

B.  Compc  sition  of  the  Index 

The  Inc  ex  contains  one  hundred  of 
the  larges  non-financial  securities 
issued  by  U.S.  issuers  and  traded  on  the 
Nasdaq  N  itional  Marliet.  Nasdaq  will 
use  a  capi  talization-weighted  method  to 
calculate  he  Index.^  As  of  January  3, 
1994  the  1  ndex  was  at  398.28. 

As  of  O  :tober  25. 1993,  the  market 
capitaliza  ions  of  the  individual  stocks 
in  the  Indjx  ranged  from  a  high  of  $26.8 
billion  to  i  low  of  $437  million,  with 
the  mean  uid  median  being  $2.54 
bJlHon  an  i  $1.3  billion,  respectively. 
The  market  capitalization  of  all  the 
stocks  in  the  Index  was  $253.8  bilUon. 
The  total  lumber  of  shares  outstanding 
for  the  sto  cks  in  the  Index  ranged  firom 
a  high  of  936  million  shares  to  a  low  of 
15.1  million  shares.  The  average  price 
per  share  of  the  stocks  in  the  Index,  for 
a  six-monlh  f>eriod  between  April  1, 
1993  and  September  1. 1993,  ranged 
from  a  hi^  of  $103.29  to  a  low  of  $6.15. 
In  addition,  the  average  daily  trading 
volume  o£the  stocks  in  the  Index,  for 
the  same  j  ix-month  period,  ranged  fit)m 
a  high  of  4 .853  million  shares  per  day 
to  a  low  0  10,579  shares  per  day,  with 


Index  Level  - 


Current  Market  Vahie 


AAisted  Base  Period  Market  Vahie 


the  mean  and  median  being  631,631  and 
407,639  shares,  respectively.  Lastly,  no 
one  stock  compriscKl  more  than  10.54% 
of  the  Index's  total  value  and  the 
percentage  weighting  of  the  five  largest 
issues  in  the  Index  accounted  for 
33.27%  of  the  Index's  value.  The 
percentage  weighting  of  the  lowest 
weighted  stock  was  0.17%  of  tlie  Index 
and  the  percentage  weighting  of  the  five 
smallest  issues  in  the  Index  accounted 
for  1.12%  of  the  Index's  value. 

C.  Maintenance 

The  Index  will  be  maintained  by 
Nasdaq.  Nasdaq  has  notified  the  CBOE 
that  it  recently  updated  the  hst  of 
securities  comprising  the  Index  and  will 
continue  to  make  revisions  to  the  Index 
on  an  annual  basis.  Nasdaq  also,  in  its 
discretion,  will  make  special 
adjustments  to  the  securities  comprising 
the  Index  to  reflect  such  events  as  stock 
splits  or  reverse  splits,  spinoffs,  stock 
dividends,  reorganizations, 
recapitalizations,  and  similar  events, 
upon  their  occurrence. 

D.  Calculation  of  the  Index 

The  Index  will  be  calculated  using  a 
capitalization-weighting  methodology. 
The  representation  of  each  security  in 
the  Index  will  be  profKirtional  to  the 
security's  last  sale  price  times  the  total 
number  of  shares  outstanding,  in 
relation  to  the  total  market  value  of  all 
of  the  securities  in  the  Index.  The  level 
of  the  Index  is  calculated  as  follows: 


xl25 


Adjusted  Base  Period  Maricet  -  ^^^"^^^  et  Vahie  After  Adjustments 


The  numerical  value  of  the  Index  was 
established  at  250  prior  to  the  opening 
of  the  market  on  February  1,  1985.  At 
the  close  of  the  market  on  December  31, 
1993,  the  Index  was  at  796.56.  Then. 
elTeclive  January  3, 1994,  the  Index 
value  was  halved,  creating  an  hidex 
level  of  398.28  at  the  market  opening  on 
January  3. 1994.  The  Index  is  calculated 
and  disseminated  every  fifteen  seconds 
to  market  information  vendors.  Nasdaq 
will  also  calculate  the  exercise 
settlement  value  for  each  expiring  series 


Current  Mark  it  Value  Before  Adjustments 


X  Previous  Base  Period  Market  Vahic 


of  Nasdaq  Index  options  and  make  this 
value  available  to  the  CBOE  for  use  by 
the  Options  Clearing  Corporation  in 
effecting  s  mlement  of  exercises  and 
assignmen  ts  of  the  options. 

The  Ind  ;x  value,  for  purposes  of 
setting  ou  standing  Index  options 
contracts  upon  expiration,  will  be 
calculated  based  upon  the  regular  way 
opening  &i  le  prices  for  each  of  the 
Index's  co  nponent  stocks  on  the  last 
trading  da  i  prior  to  expiration.*  Once 
all  of  the  t  Dmponent  stocks  have 


M5U.S.C.  78s{b)(l)(1988). 

»17CFR240.19t>-«(1993). 

'  The  CBOE  amended  the  rule  change  proposal  on 
October  27, 1993  to  include  an  updated  list  of  the 
securities  comprising  the  Nasdaq  100  Index.  This 


list  of 

the  value  of 
1993.  Sec 
Hardin  ft  Waite 
Attorney,  Dtupslon 
October  27 


tie! 
■  let)  sr 


securities  became  the  basis  of  calculations  of 
Nasdaq  1 00  Index  as  of  October  26, 
from  Robert  B.  Wilcox,  Jr.,  Schiff 
to  Michael  A.  Walinskas,  Staff 
of  Market  Regulation,  SEC  dated 
1693  ("Amendment  No.  1"). 


opened,  the  value  of  the  Index  will  be 
determined  and  that  value  will  be  used 
as  the  final  settlement  value  for  expiring 
Index  options  contracts.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  last  reported  sale 
price  of  such  security  will  be  used  in 
any  case  where  that  security  does  not 
trade  on  that  day.o 

E.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled.  European-style 

«See  infra  Section  D  entitled  "Calculation  of  the 
Index"  for  a  description  of  this  calculation  method. 
» See  CBEO  Rule  24.9(aM4). 
•  W 
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options.7  Standard  options  trading 
hours  (9:30  a.m.  to  4:15  p.m.  New  York 
time)  will  apply  to  the  contracts.  The 
Index  multiplier  vnW  be  100.  The  strike 
price  interval  will  be  $5.00  for  full-value 
Index  options  with  a  duration  of  one 
year  or  less  to  expiration."  The 
Exdiange  intends  to  list  up  to  diree 
near-term  calendar  months  and  three 
additional  calendar  months  at  three 
month  intervals.'  As  described  in  more 
detail  below,  the  Exchange  also  intends 
to  list  Index  LEAPS  that  will  expire 
twelve  to  thirty-six  months  from  the 
date  of  their  issuance. 

Index  options  (including  full-value 
and  reduced-value  Index  LEAPS)  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  Since  options  on 
the  Index  will  settle  based  upon  the 
opening  prices  of  the  component  stocks 
on  the  fast  trading  day  before  expiration 
(normally  a  Friday),  the  last  trading  day 
for  an  expiring  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expiration 
(normally  a  Thursday).»o 

F.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced-Value  Nasdaq 
Index 

The  Exchange  may  list  LEAPS  that 
expire  12  to  36  months  from  date  of 
issuance  on  the  full-value  Nasdaq  Index 
or  a  reduced-value  Nasdaq  Index  that 
will  be  computed  on  one-tenth  the  value 
of  the  full-value  Index.* «  The  current 
and  closing  Index  value  for  reduced- 
value  Nasdao  LEAPS  will  be  computed 
by  dividing  tne  value  of  the  full-valud 
Index  by  10  and  rounding  the  resulting 
figure  to  the  nearest  one-hundredth.  For 
example,  a  Index  value  of  185.46  would 
be  18.55  for  the  Index  LEAPS  and 
185.43  would  become  18.54.  The 
reduced-value  LEAPS  will  have  a 
Europ>ean-style  exercise  and  will  be 
subject  to  the  same  rules  that  govern  the 
trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
pnx^ures.  The  strike  price  interval  for 
the  reduced-value  Index  LEAPS  will  be 
no  less  than  $2.50  instead  of  $5.00. 

The  same  Exchange  rules  which  are 
applicable  to  the  trading  of  full-value 
LEAPS  will  be  applicable  to  the  trading 
of  reduced-value  Index  LEAPS.  For 
example,  both  full-value  and  reduced- 
value  Index  LEAPS  may  expire  from  12 


'  A  European -style  option  can  t>e  exercised  only 
during  a  specified  period  before  the  option  expires. 

•  For  a  description  of  the  strike  price  interraU  for 
full-value  and  icduced-value  Index  LEAPS.  See, 
Section  P.  infra. 

«  See  CBOE  Rule  24.9(a)(2). 

>oSee  notes  5  and  6.  nipra. 

1 1  See  CBOE  Rule  24.9(b). 


to  36  months  from  the  date  of  issuanoe, 
and  there  may  be  up  to  six  expiration 
months  beyond  one  year  to  expiration. 
Moreover,  eithw  full-value  or  reduced- 
value  Index  LEAPS  may  be  issued  at  six 
month  intervals  and  new  strike  prices 
will  either  be  near  or  bracketing  the 
current  Index  value.  Strike  price 
interval,  bid/ask  differential,  and 
continuity  rules  will  not  apply  to  the 
trading  of  the  full-value  or  reatK:ed- 
value  Index  LEAPS  until  their  time  to 
expiration  is  less  than  12  months.  The 
strike  price  interval  for  reduced-value 
Index  LEAPS  will  be  no  less  than  $2.50. 
instead  of  $5.00  for  full-value  Index 
LEAPS.  Lastly,  additional  LEAPS  series 
may  be  added  when  the  value  of  the 
underlying  Index  increases  or  decreases 
by  ten  to  fijfteen  percent. 

G.  Position  and  Exercise  Limits,  Marpn 
Requirements,  and  Trading  Halts 

Position  limits  for  the  Index  options 
Index  LEAPS  will  be  set  at  no  more  than 
25,000  contracts  on  the  same  side  of  the 
market,  provided  that  no  more  than 
15.000  of  such  contracts  are  in  series  in 
the  nearest  expiration  month. '2  Exercise 
limits  will  be  set  at  the  same  level  as 
position  limits."  CBOE  hedge 
exemption  provisions  will  apply  to 
Index  options  and  Index  LEAPS.x  Also, 
for  purposes  of  determining  whether  a 
given  position  in  reduced-value  Index 
options  complies  with  applicable 
position  and  exercise  limits,  positions 
in  reduced-value  Index  options  will  be 
aggregated  with  positions  in  the  full- 
value  Index  options.  For  these  purposes, 
ten  reduc^-value  contracts  will  equal 
one  full-value  contract  for  purposes  of 
ag^«gating  these  positions. 

Exchange  rules  applicable  to  the 
Nasdaq  Index  options  will  be  identical 
to  the  rules  applicable  to  other  broad- 
based  index  options  for  purposes  of 
trading  rotations,  halts,  and 
suspensions,!'  and  margin  treatment.*" 

H.  Surveillance 

The  Exchange  will  use  the  same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in 
Nasdaq  Index  options  and  Index  LEAPS. 
These  procedures  include  complete 
access  to  trading  activity  in  the 
underlying  securities. 

/.  Disclaimer 

The  CBOE  has  proposed  placing  in  its 
Rules  a  disclaimer  of  liability  made  by 


Nasdaq  and  its  affiliates  that  Nasdaq 
and  such  affiliates  do  not  make  any 
warranties  as  to  the  results  obtained 
from  the  Nasdaq  index,  any  opening, 
ihtra-day  or  closing  value  therefore,  any 
related  data,  or  any  errors  or  delays  in 
calculating  or  disseminating  the  Index, 
in  connection  with  the  trading  of  option 
contracts  based  on  the  Index.  The 
disclaimer  is  similar  to  other 
disclaimers  made  on  behalf  of  Standard 
&  Poor's  Frank  Russell  Company,  and 
LIFFE  Administration  k  Management, 
that  are  currently  in  the  CBOE's  Rules.*' 

in.  Commission  Findings  and 
Conclusions 

The  Commission  has  reviewed  the 
proposal  to  list  and  trade  Nasdaq  Index 
options  and  Index  LEAPS.  As  discussed 
below,  the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Index  is 
broad-based,  the  proposed  options  are 
designed  to  reduce  the  potential  for 
manipulation,  and  the  proposal  to  list 
and  trade  Nasdaq  Index  options  and 
Index  LEAPS  is  consistent  with  the 
CBOE's  obligation  to  promote  investor 
protection.!"  The  Commission  finds  that 
the  trading  of  options  on  the  Index, 
including  full-value  and  reduced-value 
Index  LEAPS,  will  permit  investors  to 
participate  in  the  price  movements  of 
the  100  sectirities  on  which  the  Index  is 
based.  Further,  trading  of  options  on  the 
Index  will  allow  investors  holding 
positions  in  some  or  all  of  the  securities 
underlying  the  Index  to  hedge  the  risks 
associated  with  their  portfolios. 
Accordingly,  the  Commission,  believes 
the  Nasdaq  Index  options  will  provide 
investors  with  an  important  trading  and 
hedging  mechanism  that  should  reflect 
accurately  the  overall  movement  of  100 
of  the  largest  non-financial  stocks  listed 
on  the  Nasdaq  National  Market.  By 
broadening  the  hedging  and  investment 
opportunities  of  investors,  the  . 
Commission  believes  that  the  trading  of 


"See  CBOE  24.4. 
"  See  CBCE  Rule  24.5. 

«  See  CBOE  Rule  24.4(a]  and  Interpreution  .01  to 
Rule  24.4. 
"See  CBOE  Ruie  24.7. 
»See  CBOE  Rule  24.11. 


1 '  See  CBOE  Rule  24. 1 4. 

■•The  CBOE  it  t  member  of  the  tntermarket 
Surveillance  Group  ("ISC"),  which  was  formed  on 
July  14.  1983  to,  among  other  things,  coordinate 
more  effectively  surveillance  and  investigative 
information  sharing  arrangeoMnts  in  the  stock  and 
optioiu  markets.  See  Intermarket  Surveillanc* 
Group  Agreement,  July  14,  1963.  The  most  recent 
amendment  to  the  ISC  Agreement,  which 
incorporates  the  origiiul  agreeiiMnt  and  all 
amendments  made  thereafter,  was  signed  by  ISC 
members  on  )anuary  29.  1990.  See  Second 
Amendment  to  the  Intermarket  Surreitlance  Group 
Agreement.  January  29, 1990.  The  Commiaaion 
understands  that  the  ISG  Ayeemant.  at  amemled. 
covert  investigation*  and  inqnirie*  regarding 
trading  activity  in  Nasdaq  Indtx  opiiom  and 
component  securities. 
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Nasdaq  Index  options  will  serve  to 
protect  investors,  promote  the  public 
interest,  and  contribute  to  the 
maintenance  of  fair  and  orderly 
markets.  19 

The  trading  of  options  on  the  Nasdaq 
Index,  including  the  trading  of  full- 
value  and  reduced-value  Index  LEAPS, 
however,  raises  several  concerns, 
namely  issues  related  to  index  design, 
customer  protection,  surveillance,  and 
market  impact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  that  the  CBOE  has  addressed 
these  concerns  adequately. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the 
Nasdaq  Index  and  reduced-value 
Nasdaq  Index  are  broad-based  indices, 
and  thus  it  is  appropriate  to  permit 
Exchange  rules  applicable  to  the  trading 
of  broad-based  index  options  to  apply  to 
the  Index  options,  including  Index 
LEAPS.  Specifically,  the  Commission 
believes  the  Index  is  broad-based 
because  it  reflects  a  substantial  segment 
of  the  U.S.  equities  market.  In  adcStion, 
the  basic  character  of  the  reduced-value 
Nasdaq  Index,  which  is  comprised  of 
the  same  component  securities  as  the 
Nasdaq  Index  and  calculated  by 
dividing  the  Nasdaq  Index  by  ten,  is 
essentially  identical  to  the  Nasdaq 
Index. 

The  Commission  also  finds  that  the 
large  capitalizations,  Uquid  markets, 
and  relative  weightings  of  the  Index's 
component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  Index  represents 
and  consists  of  the  common  stock 
values  of  100  actively  traded  U.S. 
companies.  Second,  no  one  particular 
stock  or  group  of  stocks  dominates  the 
Index.  Specifically,  no  one  stock 
comprises  more  than  10.54%  of  the 
Index's  total  value  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounts  for  33.27%  of  the 


'•Puisuaut  10  section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  01  wanani  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  ttte  public  interest  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  olhar  economic  function,  became  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  bsied  options  on  the  Nasdaq  Index  will  provide 
investors  with  a  hedging  vehicle  that  should  reflect 
the  overall  movement  of  100  of  the  largest  non- 
financial  stocks  listed  on  the  Nasdaq  National 
Market.  The  Commission  also  believes  that  these 
options  will  provide  investors  with  a  means  by 
which  to  make  investment  decisions  in  the  utiUties 
equity  market,  allowing  them  to  establish  positions 
or  increase  existing  positions  in  utilities  stocks  in 
a  cost  effective  maimer. 


Index's  mlue.  Third,  the  overwhelming 
majorit]  of  the  stocks  that  comprise  the 
Index  aj  e  actively  traded,  writh  a  mean 
and  me(  ian  average  daily  trading 
volume  )f  631,631  and  407,639  shares, 
respecti  /ely.  Fourth,  the  market 
capital!:  ;ations  of  the  stocks  in  the  Index 
are  very  large,  ranging  from  a  high  of 
$26.8  bi  hon  to  a  low  of  $437  million  as 
of  Octol  er  25. 1993,  with  the  mean  and 
median  }eing  $2.54  billion  and  $1.3 
billion,  ■espectively.  Fifth,  the  Index  is 
compris  3d  of  stocks  representing  a 
diverse  group  of  industries,  the  most 
heavily  represented  by  Index  weight 
including  computer  software  products 
and  sen  ice,  semiconductors,  telephone 
equipm(  nt  and  service,  broadcasting, 
and  retail.  Sixth,  97  out  of  the  100 
component  stocks  in  the  Index, 
comprising  98.82%  of  the  weighting  of 
the  Indebc,  currently  are  eligible  for 
options  ^ding.2o  Finally,  the 
Commission  believes  that,  as  discussed 
below,  epcisting  mechanisms  to  monitor 
trading  i  ictivity  in  those  secuirities  will 
help  del  9r  as  well  as  detect  illegal 
trading  t  ictivity  involving  the  index 
option. 

B.  Custc  mer  Profection 

The  C  immission  beheves  that  a 
regulato  y  system  designed  to  protect 
public  c  istomers  must  be  in  place 
before  tJ  e  trading  of  sophisticated 
financia  instruments,  such  as  Nasdaq 
Index  o]  tions  (including  full-value  and 
reduced  value  LEAPS),  can  commence 
on  a  nat  onal  securities  exchange.  The 
Commis  sion  notes  that  the  trading  of 
standarc  ized  exchange-traded«ptions 
occiu^  i]  I  an  environment  that  is 
designee  to  ensure,  among  other  things, 
that:  (1)  [The  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engagediin  such  trading;  and  (3)  special 
compliance  procedures  are  applicable  to 
opUons  ficcoimts.  Accordingly,  because 
the  IndeK  options  and  Index  LEAPS  will 
be  subjMt  to  the  same  regulatory  regime 
as  the  olper  standardized  options 
currently  traded  on  the  CBOE.  the 
Commispion  believes  that  adequate 
safeguaitis  are  in  place  to  ensure  the 
protection  of  investors  in  Nasdaq  Index 
options  pnd  Nasdaq  Index  LEAPS. 


'"The  CSOE's  options  listing  standards,  which 
are  unifont  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  things,  meet  the  following  requirements:  (1) 
The  publid  float  must  be  at  least  7,000,000,  (2)  there 
must  be  a  tiiiumum  of  2,000  stockholders;  (3) 
trading  vo^une  must  have  been  at  least  2.4  million 
over  the  pleceding  twelve  months;  and  (4)  the 
market  priie  must  have  been  at  least  S7.S0  for  a 
majority  o^  the  business  days  dunng  the  preceding 
three  caleadar  months.  See  CBOE  Rule  S.  3. 
Interpretat  on  .01. 


JMI 


C.  Surveillance 

The  Commission  generally  believes 
that  a  surveillance  sharing  agreement 
between  an  exchange  proposing  to  list  a 
stock  index  derivative  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  sxu^eillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.  Ji  In  this  regard,  the 
NASD,  which  currently  is  the  primary 
market  for  all  of  the  Index's  component 
securities,  is  a  member  of  the 
Intermarket  Surveillance  Group  ("ISG"), 
which  provides  for  the  exchange  of  all 
necessary  surveillance  information. 22 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  on  the  CBOE  of 
Nasdaq  Index  options,  including  full- 
value  and  reduced-value  Index  LEAPS, 
will  not  adversely  impact  the 
underlying  securities  markets.^s  First,  as 
described  above,  the  Index  is  broad- 
based  and  comprised  of  100  stocks  with 
no  one  stock  dominating  the  Index. 
Second,  as  noted  above,  the  stocks 
contained  in  the  Index  have  relatively 
large  capitalizations  and  are  relatively 
actively  traded.  Third,  the  25,000 
contract  position  and  exercise  limits 
will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fourth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  the  Index  options 
will  be  issued  and  guaranteed  by  the 
Options  Clearing  Corporation  just  like 
any  other  standardized  option  traded  in 
the  United  States.  Fifth,  existing  CBOE 
stock  index  options  rules  and 
surveillance  procedures  will  apply  to 
Nasdaq  Index  options. 

Lastly,  the  Commission  beheves  that 
settling  expiring  Nasdaq  Index  options 
(including  full-value  and  reduced-value 
Index  LEAPS)  based  on  the  opening 
prices  of  component  securities  is 


"  See  Securities  Exchange  Act  Release  No  31243. 
57  FR  45849  (October  5. 1992). 

"See note  18,  supra. 

"In  addition,  the  CBOE  has  reprwenied  that  the 
CBOE  and  the  Options  Price  Reporting  Authority 
("OPRA")  have  the  necessary  systems  capacity  to 
support  those  new  series  of  index  options  that 
would  result  from  the  introduction  of  Index  options 
and  Index  LEAPS.  See  letter  from  Charles  J  Henry, 
President  and  Chief  Operating  Officei.  CBOE,  to 
Sharon  Lawson.  Assistant  Director.  Division  of 
Market  RegulaUon.  SEC,  dated  January  4. 1993  and 
memorandum  from  Joe  Corrigan,  Executive 
Director,  OPRA,  to  Eileen  Smith.  CBOE,  dated 
January  4, 1993. 


[] 


reasonable  and  consistent  with  the  Act. 
As  noted  in  other  contexts,  valuing 
expiring  index  options  for  exercise 
settlement  purposes  based  on  opening 
prices  rather  than  closing  prices  may 
help  reduce  adverse  effects  on  the 
securities  imderlying  options  on  the 
Index.2* 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,2s  that  the 
proposed  rule  change  (SR-CBOE-93- 
42)  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^e 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  93-622  Filed  1-10-93;  8:45  am] 
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[Release  No.  34^03415;  File  No.  SR-GSCC- 
93-06] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Disciplining  of  Members 

January  4, 1994. 
I.  Introduction 

On  June  25, 1993.  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").»  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  relating  to  the 
disciplining  of  members.  Notice  of  the 
proposed  rule  change  was  published  in 
the  Federal  Register  on  July  26, 1993.2 
No  comments  were  received.  This  order 
approves  the  proposed  rule  change. 

n.  Description 

Currently.  GSCC's  general 
disciplinary  rule^  authorizes  GSCC  to 
discipline  members  for  violations  of 
GSCC's  rules  and  other  actions  that 
constitute  an  abuse  or  misuse  of  GSCC's 
processes  and  services  or  otherwise 
reflect  "conduct  detrimental  to  GSCC's 
operations."  The  proposed  rule  change 
amends  the  general  disciplinary  rule  to 
provide  language  specific  to  GSCC's 
current  operations  and  to  allow  it  to 
fulfill  better  its  responsibilities  as  a  self- 
regulatory  organization. 

Under  GSCC's  proposal,  the 
Membership  and  Standards  Committee 


2«  Securities  Exchange  Act  Release  No.  30944,  57 
FR  33376  (July  28.  1992). 

"  15  U.S.C.  7es(b)(2)  (1988). 

"  17  era  200.30-3(a)(12)  (1993). 

'  15  U.S.C  788(b)  (1990). 

2 Securities  Exchange  Act  Release  No.  32644  (July 
15.  1993).  58  ra  39842. 

iCSCC  Rule  48.  Section  1. 


(of  GSCC's  Board  of  Directors  ("Board")) 
("Committee")  ♦  classifies  rules 
violations  or  incidents  of  detrimental 
conduct  as  either  major  or  minor 
offenses.  Major  ofTenses  generally 
involve  either  misconduct  involving  the 
funds  or  securities  obligations  of  a 
member  or  deliberate  acts  of  fraud  or 
misconduct  by  a  member.  Repeated 
offenses  of  a  minor  nature  by  a  member, 
however,  may  cause  the  member  to  be 
deemed  to  have  committed  a  major 
offense.  A  member  committing  a  major 
offense  is  subject  to  disciplinary  action, 
including  termination  of  its  membership 
in  either  or  both  the  comparison  and 
netting  systems,  having  GSCC  cease  to 
act  for  it,  the  imposition  of  a  higher 
minimum  Clearing  Fund  requirement, 
and/or  a  fine  of  up  to  S5,000.s 
Disciplinary  actions  involving  ceasing 
to  act  for  or  termination  of  membership 
in  the  comparison  or  netting  system 
require  Board  approval. 

After  the^ Committee  has  determined 
that  a  member  committed  a  major 
offense,  a  letter  automatically  is  sent  to 
senior  management  of  the  offending 
member  requiring  that  the  member 
explain  to  GSCC  in  writing  why  the 
offense  occurred  and  the  actions  taken 
and/or  to  be  taken  to  ensure  that  it  will 
not  reoccur.  If  appropriate  under  the 
circumstances,  representatives  of  senior 
management  of  the  member  may  be 
required  to  appear  in  person  before  the 
Committee  to  provide  such  explanation. 

A  member  committing  a  minor 
offense  is  subject  to  a  fine  or  other 
disciplinary  action,  not  to  include  GSCC 
ceasing  to  act  for  it  or  termination  of 
membership.  While  a  minor  offense  may 
not  result  in  the  imposition  of  a  fine  or 
other  disciplinary  action,  for  each  such 
offense,  GSCC  automatically  will  send  a 
letter  to  the  management  of  the  member 
that  commits  the  offense  informing  it  of 
its  commission  of  the  offense. 

If  the  Committee  (with  the  Board's 
approval  in  certain  cases)  determines 
that  any  type  of  disciplinary  action 
should  be  taken  against  a  member, 
GSCC  is  obiij-^ated  to  notify  the  member 
of  stich  dftlermination.  In  this 
notification,  GSCC  will  state  the  reasons 
for  the  disciplinary  action  and  will 


<  The  Commltiee,  which  meets  monthly  (as 
nece.isary).  acts  as  a  disciplinary  committee  to 
address  violations  of  the  disciplinary  rule. 
Management  is  responsible  for  presenting  to  the 
Committee  rules  violations  and  actions  that,  in 
Management's  opinion,  constitute  detrimental 
conduct  for  the  Committee's  determination  as  to 
what,  if  any.  disciplinary  action  is  appropriate. 

>The  maximum  fine  amount  of  S5.000  is  defmed 
so  as  to  exclude  any  amounts  sought  by  CSCC  to 
directly  recompense  it  for  costs  and  expenses 
incurred  as  the  result  of  a  member's  misconduct. 
All  fines  must  be  paid  within  90  days  from  notice 
of  imposition  of  the  fine. 


inform  the  member  of  its  right  to  a 
hearing  to  contest  the  action.  After 
receiving  this  notice,  a  memt>er  has  ten 
business  days  to  file  a  written  request 
for  a  hearing. 

Hearings  on  disciplinary  actions  that, 
under  GSCC's  rules,  require  approval  by 
the  Board,8  are  before  a  panel  of  five 
directors  selected  by  the  Board. 
Hearings  on  all  other  disciplinary 
actions  are  before  a  panel  of  three 
Committee  members  selected  by  the 
Committee.  Both  panels  must  be 
composed  of  a  majority  of  diiectors  who 
are  not  also  GSCC  officers. 

A  member  is  able  to  appear  before  the 
panel  in  person  (with  its  counsel,  if  it 
so  chooses)  to  contest  the  planned 
disciplinary  action.  Alternatively,  in 
lieu  of  a  personal  appearance,  the 
member  can  submit  to  the  panel 
documentary  evidence  in  support  of  its 
claim  that  the  planned  disciplinary 
action  is  inappropriate.  CSCC  will 
inform  the  member  of  the  panel's 
determination,  as  well  as  the  member's 
right  to  appeal  further  to  the  full  Board. 
If  the  panel's  decision  is  adverse  to  the 
member,  the  sanction  is  effective 
immediately. 

The  Board  will  be  presented  with  the 
record  of  any  panel  hearing  at  its  next 
regularly  scheduled  meeting.  Its 
determination  ordinarily  will  be  made 
based  upon  a  review  of  that  record.  A 
member  does  not  have  the  right  to 
appear  in  person  before  the  Board  to 
contest  the  determination  of  the  panel; 
However,  the  Board  may  permit  such  a 
personal  appearance  in  its  discretion. 
Any  appeal  of  the  Board  decision  will 
have  to  be  made  to  the  Commission. 

III.  Discussion 

Section  17A(b)(3)(A)  of  tlie  Act  7 
requires  a  clearing  agency  to  be 
organized  so  as  to  enable  it  to  enforce 
compliance  by  its  participants  with  its 
rules.  Section  17A(b)(3)(G)  and  section 
17A(b)(3)(H)  of  the  Act  e  require  the 
rules  of  a  clearing  agency  to  provide  that 
is  participants  shall  be  appropriately 
disciplined  for  violations  of  any 
provision  of  those  rules  and  to  provide 
fair  procedures,  consistent  with  section 
17A{b)(5)  of  the  Act,  for  disciplining 
participants.^  Section  17A(b)(5)  of  the 
Act  »o  outlines  the  procedures  to  be 
followed  by  a  clearing  agency  in 


*Tbe  imposition  of  any  disciplinary  artion 
involving  ceasing  to  act  or  termination  of 
membership  in  either  or  both  the  comparison 
system  or  the  netting  system  requires  Board 
approval. 

'  15  U.S.C  78q-l(bK3KA)  (1988). 

"U.S.C  78Q-1  (b)(3)(C)  »  (H)  (1988). 

«  See  Securities  Exchange  Act  Release  No.  16900 
dune  17,  1980).  45  FR  41920. 

">  15  use.  78q-l(bK5)  (1988). 
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disciplining  participants.  A  clearing 
agency  must  bring  spedHc  charges, 
notify  the  participant  of  the  charges, 
pro\'ide  the  participant  with  an 
opportunity  to  defend  against  such 
charges,  and  keep  a  record.  GSCC's 
proposal  is  consistent  with  the  Act.  and 
section  17A  in  particular,  because  it 
provides  fair,  efficient  procedures  for 
disciplining  participants  and  enforcing 
its  decisions  as  required  by  that  section. 

GSCX]  has  specific  rules  governing  the 
circumstances  pursuant  to  which  it  may 
take  certain  disciplinary  actions  against 
a  member,  such  as  increasing  a 
member's  margin  requirements,  ceasing 
to  act  for  a  member,  terminating  a 
member's  membership  in  either  or  both 
the  comparison  and  netting  systems, 
and/or  liquidating  a  member's  positions. 
Pursuant  to  recent  changes  in 
membership  standards,  GSCC  also  has 
rules  governing  the  specific 
conseqiiences  of  a  failure  of  a  member 
to  maintain  an  applicable  membership 
standard.  II 

By  providing  a  more  formal  process, 
,  the  proposed  rule  change  allows  GSCC 
to  more  effectively  discipline  its 
members.  Prior  to  imposing  a  sanction, 
members  will  be  informed  of  the 
Conunittee's  determination  that  a  major 
or  minor  offense  has  occurred.  This 
procedure  may  prevent  future  violations 
by  providing  members  with  early  notice 
of  a  violation.  In  the  case  of  a  major 
offense,  members  must  provide  GSCC 
with  a  written  explanation.  This 
explanation  may  give  GSCC  guidance  in 
determining  the  appropriate  sanction  to 
be  imposed.  The  members  are,  in  turn, 
permitted  a  greater  opportunity  to 
participate  in  the  internal  disciplinary 
process.  By  allowing  the  members  to 
provide  input,  GSCC  may  be  able  to 
resolve  disputes  prior  to  an  appeal  to 
the  Commission. 

The  Commission  believes  that  GSCC's 
proposal  will  enable  it  to  discipline  its 
members  for  rule  violations,  consistent 
v«rith  sections  1 7 A(b)(3)( A)  and 
17A(bK3)(G)oflheArt.The 
Commission  also  believes  that  GSCCs 
proposed  procedures  are  consistent  with 
the  fair  disciplinary  procedures 
requirement  of  section  17A(b)(3)(H),  and 
with  the  mandatory  procedures 
enumerated  in  section  17A(b)(5)  of  the 
Act.  The  proposal  permits  GSCCs  Board 
to  address  rule  violations  fairly  and 
efficiently.  Members  will  be  provided 
with  notice  of  any  disciplinary  action  to 
be  taken  by  the  Committee  or  the  Board, 
including  the  reasons  for  the  action. 


59.  No.  7  /  Tuesday.  January  11,  19»4  I  Notices 
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MenH)er<  will  be  given  two 
opportunities  to  have  an  internal 
hearing  on  the  proposed  sanction — 
before  a  panel  of  the  Committee  or 
Boari  ,  and  before  the  full  Board. 

IV.  C  inclusion 

Foi  the  reasons  discussed  above,  the 
Comfiission  finds  that  the  proposal  is 
with  the  requirements  of  the 
particularly  with  section  17A 
Act,  and  the  rules  and  regulations 


consi  >tent 
Act,  i  nd 
ofthi 
there  mder. 


It  /«  therefore  ordered.  Pursuant  to 
19(b)(2)  of  the  Act.  that  the 

proposed  rule  change 
Mo.  SR-GSCG-93-06)  be,  and 
is,  approved. 


secti(  n 

abovt  -mentioned ; 


(File 
hereby 

For  the  ConmiissioQ,  by  the  Divisioii  of 
Marke  t  Regulation,  pursuant  to  delegated 

authofity. 

Mar:g4ret  R  McFarland, 

Depul  /  Secretary. 

IFR  I>  <r..  94-562  Filed  1-10-94;  8;45  ami 
cooe  wt«-ei-« 


UM«i  se  Na  34-33426;  File  Na  SR-PSE- 
93-34 


of 
of 


FU  ng  < 
Pniposedl 


Sen-Regulatory  Organizatfons;  Notice 
and  Immediate  Effectiveness 
Rule  Change  t>y  the 
Pacific  Stock  Exchange,  Inc.  Relating 
to  Mc  diflcations  of  the  Stock  Price 
Malnl  onance  Requirement  for  Equity 
Opttons 

Jenuai^  5, 1994. 

Put  5uant  to  section  19(bUl)  of  the 
Secuijlies  Exchange  Act  of  1934 

15  U.S.C  78s(b)(l),  notice  is 
herebl  given  that  on  December  20, 1993, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "E]  [change  ")  filed  with  tlw  Securities 
and  E  (change  Commission 
('*CoE  imission")  the  proposed  rule 
changia  as  described  in  Items  I.  Q.  and 
ni  belbw,  which  Items  have  been 
prepared  by  the  Exchange.*  The 
CoQuaission  is  publishing  this  notice  to 
solid!  comments  on  the  projxjsed  rule 
chanae  from  interested  persons. 

1.  Sell-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pfloposed  Rule  Change 

Th^  PSE  is  proposing  to  amend 
Commentary  .04  to  Rule  3.7  in  order  to 
make  technical  corrections  involving 
cross-referencing.  The  text  of  the 
propoked  rule  change  is  available  at  the 
Officd  of  the  Secretary,  PSE,  and  at  the 
Con[uaission. 


'  The  Exchange  previougly  nubmilled  ihia 
proposal  on  December  13, 1993,  however.  In 
response  to  CommiMion  concern*,  the  PSE  delayed 
eflectlv^neaa  of  the  nile  change  pending 
amendi^ew  ami  reaubmiaoion  to  the  Commission  In 
Its  currAnt  form. 


n.  Sel^Regnlatory  Oi^ganizatirai's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  The  Exchange  has 
prepared  summaries,  set  forth  in  Section 
(A),  (B),  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  November  30, 1993,  the 
Commission  approved  an  Exchange 
proposal  to  add  new  Commentaries  to 
PSE  Rule  3.7.2  The  Exchange  is  now 
proposing  to  amend  one  of  those. 
Commentary  .04,  by  changing  two 
internal  cross-reflBrences  and  adding  the 
term  "this"  in  two  places.  The  exchange 
believes  that  the  proposed  changes  are 
technical  in  nature  and  are  consistent 
with  the  Commission's  order  approvL^^ 
File  No.  SR-PSE-91-19.3 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(5).  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  ibr 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  exiting  rule,  it  has 
become  effiactive  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)(1)  of  Rule  19l>-4  thereunder.  At  any 
time  wnthin  60  days  of  the  filing  of  the 
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proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-93-34 
and  should  be  submitted  by  February  1, 
1994. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Depu  ty  Secretary. 
[FR  Doc.  94-624  Filed  1-10-94;  8:45  am] 

ULUNQ  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

lanuary  4, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Greater  China  Fund,  Inc. 
Common  Stools  $.001  Par  Value  (File  No. 
7-11772) 
Jardine  Fleming  China  Region  Fund,  Inc. 


*  17  CFR  200.3(>-3(a)(12)  (1993). 


Common  Stock,  $.01  Par  Value  (File  No.  7- 
11773) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  26, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonatfaan  G.  Katz, 
Secretary. 
[FR  Doc.  94-563  Filed  1-10-94;  8:45  am) 
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pnvestment  Company  Act  Release  No. 
20000;  812-8592] 

Equity  Strategies  Fund,  Inc.,  et  al.; 
Notice  of  Applk:atlon  January  5, 1994 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  ("Act"). 

APPLICANTS:  Equity  Strategies  Fund,  Lie. 
("Fund"),  Nabors  Industries,  Inc. 
("Nabors").  and  Martin  J.  Whitman,  on 
behalf  of  themselves  and  all  "Affected 
Persons,"  as  defined  below. 

RELEVANT  ACT  SECTIONS:  Order  requested 
imder  section  17(b)  exempting 
applicants  from  section  17(a),  and  under 
rule  17d-l  to  permit  certain  joint 
transactions  otherwise  prohibited  by 
section  17(d)  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  Nabors 
to  purchase  substantially  all  of  the 
assets  of  the  Fimd  in  exchange  for 
Nabors  common  stock.  The  Fund  would 
then  liquidate  and  distribute  the  Nabors 
stock  pro  rata  to  its  shareholders. 
RUNG  DATE:  The  application  was  filed 
on  September  20, 1993,  and  amended 
and  restated  on  November  15, 1993,  and 
January  3, 1994. 


HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  31, 1994.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  ^Titer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  FifUi 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  767  Third  Avenue,  New 
York.  NY  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  com'plete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund,  incorporated  in  1981 
under  the  laws  of  the  state  of  Maryland, 
is  an  open-end.  non-diversified 
management  investment  company 
registered  under  the  Act.  The  Fund's 
investment  adviser  is  EQSF  Advisers, 
Inc.  ("EQSF").  The  Fund  does  not 
qualify  to  elect  to  be  taxed  as  a  regulated 
investment  company  under  Sub<:hapter 
M  of  the  Internal  Revenue  Code,  and 
thus  pays  taxes  on  its  income  in  the 
same  manner  as  a  business  corporation. 
As  of  October  31. 1993.  approximately 
92%  of  the  Fund's  assets  consisted  of 
the  common  stock  of  Nabors. 

2.  Nabors,  a  Delaware  corporation 
incorporated  in  1978,  is  principally 
engaged  in  the  business  of  contract 
drilling  and  other  oilfield  services.  It 
has  one  class  of  stock,  voting  common 
stock,  which  is  traded  on  the  American 
Stock  Exchange  (the  "AMEX").  As  of 
October  31, 1993,  approximately  18%  of 
Nabors'  stock  was  held  by  the  Fund. 

3.  Martin  J.  Whitman  is  Chairman. 
President,  and  Chief  Executive  Officer 
of  the  Fund.  As  of  October  31, 1993,  he 
owned  approximately  7.8%  of  the 
outstanding  stock  of  the  Fund.  Mr. 
Whitman  serves  as  a  director  of  Nabors 
and  has  a  financial  interest  in  Nabors 
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other  than  through  the  Fund  by  virtue 
of  his  direct  and  indirect  ownership 
interests  in  various  private  partnerships 
that  hold  Nabors  stock.  (As  of  October 
31, 1993,  these  partnerships  owned  in 
the  aggregate  approximately  3%  of  the 
outstanding  stock  of  Nabors.)  Mr. 
Whitman  also  controls  100%  of  the 
outstanding  common  stock  of  EQSF,  the 
Fund's  investment  adviser. 

4.  Applicants  seek  relief  on  behalf  of 
themselves  and  any  individuals  (other 
than  Mr.  Whitman)  who  require  relief 
from  section  17(a)  and  rule  17d-l 
(collectively,  "Affected  Persons"). 
"Affected  Persons"  are  officers, 
directors,  or  employees  of  Nabors,  the 
Fund,  and  EQSF  who  own  shares  of  the 
Fund. 

5.  Pursuant  to  an  Agreement  and  Plan 
of  Reorganization  (the  "Reorganization 
Agreement"),  the  Fund  proposes  to 
transfer  to  Nabors  all  of  its  assets,  other 
than  cash  and  cash  equivalents  equal  to 
$1  million,  but  none  of  its  liabilities. 
The  $1  million  retained  by  the  Fimd 
shall  be  placed  in  a  "Reserve  Fund"  for 
payment  of  any  contingent  liabilities 
and  obligations  of  the  Fund.  In 
exchange  for  the  Fund's  assets,  Nabors 
will  transfer  to  the  Fund  shares  of 
Nabors  stock,  as  described  more  fully  in 
the  next  paragraph.  The  exchange  of 
Fund  assets  for  Nabors  stock  will  occur 
on  the  "Closing  Date."  As  so<mi  as 
practicable  after  the  Closing  Date,  the 
Fund  will  liquidate  and  dsitribute  pro 
rata  to  its  stockholders  of  record  the 
shares  of  Nabors  stock  received  by  the 
Fund  pursuant  to  the  Reoganization 
Agreement. 

6.  hnmediately  prior  to  the 
reorganisation,  the  Fund's  assets  will 
consist  entirely  of  Nabors  stock,  cash, 
and  cash  equivalents.  For  purposes  of 
the  reoganization.  shares  of  Nabors 
stock  will  be  valued  at  the  average  of  the 
closing  prices  of  Nabors  stock  for  the 
five  tradmg  days  immediately  preceding 
the  Closing  Date  (the  "Market  Price  of 
Nabors  Stock"),  i  Cash  and  cash 
equivalents  held  by  the  Fund  will  be 
valued  in  accordance  with  generally 
accepted  accounting  principles.  The 
number  of  shares  of  Nabors  stock  to  be 
issued  to  the  Fund  in  the  reorganization 
will  be  determined  by  dividing  the 
aggregate  value  of  the  assets  transferred 
from  the  Fund  to  Nabors  by  the  Market 
Price  of  Nabors  Stock. 

7.  The  Reserve  Fund  is  designed  to 
satisfy  any  currently  unknown 
contingent  liabilities  that  may  become 
actual  after  liquidation  of  the  Fund. 


I  The  Boards  of  the  Fund  and  Nabors  believe  that 
using  a  ftr^-day  average,  rather  than  a  single  day's 
price,  would  decrease  the  pmsibility  of 
nuoipuiation  of  Nabors  stocli  by  third  party  mariwi 
penicipant*. 


authority 
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Potential  ixmtingent  liabilities  include 
the  possil  ility  that  the  IRS  or  a  state  tax 


would  assert  that  the  Fund  has 


made  inadequate  provision  for  taxes  on 
past  trans  ictions,  or  that  the  Fund's  net 
asset  vain  9  had  been  erroneously 
computet .  Although  the  Fund  currently 
is  unawai  3  of  any  sucli  liabilities,  the 
Reserve  F  jnd  will  be  established  to 
protect  Fi  nd  officers  and  directors,  who 
otherwise  would  be  personally  liable  for 
such  liabi  ities.  The  Reserve  Fund  shall 
be  administered  by  one  or  more  of  the 
Fund's  disinterested  directors.  Any 
amounts  i  emaining  in  the  Reserve  Fund 
upon  its  i  irmination  (which,  under 
applicabli  Maryland  law  shall  occur  no 
earlier  ths  n  three  years  from  its 
inception  shall  be  distributed  pro  rata 
to  the  Fur  d's  stockholders  of  record  as 
of  the  Clo  ;ing  Date. 

8.  The  1  und  will  bear  all  of  the 
expenses  Associated  with  the 
reorganization,  except  that  Nabors  will 
bear  all  le  ;al  fees  incurred  by  it  related 
to  the  neg  )tiation  of  the  Reorganization 
Agreemer  I.  Applicants  expect  the  total 
cost  of  tha  Reorganization  to  range  firom 
$400,000  ^o  $450,000,  of  which  the 
Fund  will  pay  all  but  approximately 
$100,000. 

9.  The  I  eoi:ganization  Agreement  has 
been  appr  >ved  by  the  Board  of  Directors 
of  the  Fun  d,  including  the  disinterested 
directors  I  tiereof,  and  by  the  Board  of 
Directors  ( >f  Nabors.  including  the 
nonmana^  ement  directors  thereof.  (The 
two  board  s  have  one  common  member. 
Mr.  WhitJ  lan.)  Consumation  of  the 
reorganizt  tion  is  subject  to  the 
Commissi  >n's  issuance  of  the  order 
requested  by  applicants  and  to  the 
approval  <  f  Fund  stockholders.  The 
Reorganiz  ition  Agreement  will  be 
submitted'to  the  stockholders  of  the 
Fund  for  approval  at  a  special  meeting. 
Fund  stoc  diolders  will  receive  a  proxy 
statement  prospectus  containing 
informatic  n  about  Nabors  and 
describing  the  proposed  reorganization 
and  the  re  jsons  therefor. 

10.  In  aj  proving  the  Reorganization 
Agreemen  ,  the  Fund  Board  considered 
a  number  )f  factors.  First,  and  most 
important  the  reorganization  is  tax-free. 
The  Fund  received  an  IRS  ruling  on 
May  20, 1!  193,  to  the  effect  that,  for 
federal  in<  ome  tax  purposes,  the 
reorganize  ion  will  be  tax-free  to  the 
Fund,  the  ='und's  stockholders,  and 
Nabors.  A  tematives  to  the 
reorganiza  tion,  including  a  simple 
UquidatioA  of  the  Fund,  would  resuh  in 
a  taxable  c  vent  to  both  the  Fund  and  its 
stockholdi  irs.  In  this  regard,  applicants 
note  that  alternatives  to  the 
reorganization  would  require  the  Fund 
to  pay  taxi  estimated  to  be  about  $3a3 
million  (a  (proximately  35%  of  the 
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Fund's  net  asset  value),  on  the  capital 
gains  attributable  to  the  appreciation  of 
Nabors  stock  held  by  the  Fund.  In 
addition,  the  Fund  Board  considered 
that  (i)  the  reorganization  will  eliminate 
the  management  fee  currently  paid  by 
Fund  stockholders,  because  such 
individuals  will  own  Nabors  stock 
directly,  rather  than  indirectly  through 
the  Fund;  (ii)  Fund  shareholders  will 
receive  readily  marketable  securities, 
since  Nabors  stock  is  traded  on  the 
AMEX;  and  (iii)  the  costs  to  the  Fund  of 
engaging  in  the  reorganization  will  not 
be  significant  in  relation  to  the  benefits 
conferred. 

11.  Fund  stockholders  who  oppose 
the  reorganization  may  redeem  their 
shares  at  any  time  before  the  Closing 
Date.  Redeeming  stockholders,  however, 
would  forego  the  tax  benefit  of  the 
reorganization  because  the  elimination 
of  the  capital  gains  tax  associated  with 
the  Nabors  stock  will  in^re  only  to  the 
benefit  of  Fund  stockholders  who 
receive  liquidating  distributions. 

Applicants'  Legal  Analysis 

1.  Because  the  Fund  owns  of  record 
more  than  5%  of  the  outstanding  shares 
of  Nabors,  Nabors  is  an  "affiliated 
person"  of  the  Fund  within  the  meaning 
of  section  2(a)(3)  of  the  Act.  Because  Mr 
Whitman  controls  the  Fund's 
investment  adviser,  is  a  director  of  the 
Fund  and  Nabors,  and  holds  a 
substantial  indirect  interest  in  Nabors. 
Mr.  Whitman  is  an  afliliated  person  of 
the  Fund  and  Nabors.  The  Affected 
Persons,  by  virtue  of  their  official 
positions  and/or  employment 
relationships,  are  affiliated  persons  of 
the  Fund  or  affiliated  persons  of  such 
persons. 

2.  Section  17(a)d  of  the  Act,  in 
relevant  part,  makes  it  unlawful  for  any 
affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  an  affiliated  person, 
acting  as  principal,  to  purchase  f^m  or 
sell  to  such  registered  company  any 
security  or  other  property.  Section  17(b) 
of  the  Act  authorizes  the  Commission  to 
exempt  a  proposed  transaction  fi^jm 
section  1 7{a)  if:  (i)  The  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (ii)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  (iii)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  For  the  reasons  discussed  above, 
the  Pond  Board  and  the  Nabors  Board 
foimd  that  the  reorganization  is  in  the 
best  interests  of  the  Fund  and  Nabors, 


respectively,  and  will  not  dilute  the 
interests  of  the  existing  stockholders  of 
either  company.  In  addition,  each  Board 
determined  that  the  terms  of  the 
proposed  reorganization  and  the 
consideration  to  be  paid  or  received  are 
fair  and  reasonable  and  do  not  involve 
overreaching  by  any  person.  Although 
the  Fund  has  agreed  to  pay  most  of  5ie 
costs  associated  with  the  reorganization, 
applicants  aver  that  the  benefits  to  the 
Fund,  in  particular  the  elimination  of  a 
$30  million  deferred  tax  liability, 
substantially  outweigh  any  such  costs. 
Accordingly,  applicants  submit  that  the 
proposed  reorganization  satisfies  the 
standards  of  section  17(b). 

4.  Section  17(d)  and  rule  17d-l,  taken 
together,  prohibit  an  affiliated  person  of 
a  registered  investment  company  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  from  participating  in  any 
joint  enterprise  or  other  joint 
arrangement  in  which  such  registered 
company  is  a  participant,  without  prior 
receipt  of  a  Commission  order.  Under 
rule  17d-l(b),  the  Commission  will 
consider  whether  the  participation  of 
such  registered  company  in  such  joint 
enterprise  or  arrangement  on  the  basis 
proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

5.  There  are  no  employment  contracts 
or  other  special  benefits  accorded  to  any 
affiliated  person  of  the  Fund  or  Nabors 
under  the  Reorganization  Agreement. 
Indeed,  the  reorganization  could  be 
considered  detrimental  to  Mr.  Whitman 
and  those  Affected  Persons  who  are 
employees  of  EQSF  because  it  will 
eliminate  the  management  fee  currently 
payable  to  EQSF  by  the  Fund. 
Accordingly,  applicants  submit  that  the 
proposed  reorganization  satisfies  the 
standards  for  an  order  under  rule  17d- 
1. 

For  the  SEC,  by  the  Division  of  Investment  " 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(PR  Doc.  94-625  Filed  1-10-94;  8:45  am] 
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Telephone  Consultative  Committee 
(CCITT)  published  notices  of  meetings 
in  the  Federal  Register.  Vol.  58,  No. 
218,  Monday,  November  15, 1993  which 
included  a  scheduled  meeting  on 
January  11, 1994. 

The  CCITT  meeting  dealing  with 
Preparations  for  the  Kyoto 
Plenipotentiary  scheduled  for  January 
11. 1994  is  hereby  cancelled.  Hereafter, 
these  meetings  will  be  held  under  the 
International  Telecommunications 
Advisory  Committee,  which  will 
.  incorporate  the  CCITT,  upon 
completion  of  the  steps  necessary  to 
establish  and  provide  required  notices 
in  accordance  with  Federal  Register 
rules  and  regulations.  For  further 
information,  contact  the  Office  of 
William  Jahn  (202)  647-2592. 

Dated:  December  27, 1993. 
Earl  S.  Barbely, 

Director,  Telecommunications  and 
Information  Standards.  Chairman  U.S. 
CCITT. 

[PR  Doc.  94-594  Filed  1-10-94;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  1930) 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT); 
Meeting  Cancellation 

The  United  States  Organization  for 
the  International  Telegraph  and 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  21- 
SCRAP;  Disposition  of  Unsalvageable 
Aeronautical  Parts  and  Materials 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  aimounces  the 
availability  of  proposed  Advisory 
Circular  (AC)  21-SCRAP,  Disposition  of 
Unsalvageable  Aeronautical  Parts  and 
Materials  for  review  and  comments.  The 
proposed  AC  21-SCRAP  provides 
information  and  guidance  concerning 
means  to  dispose  of  unairworthy 
aeronautical  parts  and  materials  in 
manners  that  would  prevent  the  parts 
and  materials  fit>m  being  used  in 
aeronautical  applications. 

DATES:  Comments  submitted  must 
identify  the  proposed  AC  21-SCRAP 
File  Number,  PO-220-0373,  and  be 
received  by  March  14, 1994. 

ADDRESSES:  Copies  of  the  proposed  AC 
21-SCRAP  can  be  obtained  from  and 
comments  sent  to  the  following:  Federal 
Aviation  Administration,  Production 
Certification  Branch,  AIR-220,  Aircraft 
Manufacturing  Division,  Aijcraft 
Certification  Service,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591 
(202) 267-8361. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  proposed  AC  21-SCRAP  provides 
information  and  guidance  to  persons 
involved  in  the  sale  or  maintenance  of 
aeronautical  parts  on  issues  and 
practices  related  to  the  disposition  of 
Unsalvageable  aeronautical  parts  and 
materials. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  proposed  AC  21-SCRAP 
listed  in  this  notice  by  submitting  such 
written  data,  views,  and  arguments  as 
they  desire  to  the  aforementioned 
address.  All  communications  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Director.  Aircraft  Certification  Service, 
before  issuing  the  final  AC. 

Comments  received  on  the  proposed 
AC  21-SCRAP  may  be  examined  before 
and  after  the  comment  closing  date  in 
Room  333,  FAA  Headquarters  Building 
(FOB-lOA),  800  Independence  Avenue. 
SW.,  Washington,  TXl  20591,  between 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

Issued  in  Washington,  EX:  on  January  5, 
1994. 

Michael  Gallagher, 

Manager.  Aircraft  Manufacturing  Division. 
[PR  Doc.  94-630  Filed  1-10-94;  8:45  ami 
BaiMO  COOC  4ti»-i»Hi 

Aviation  Rulemaking  Advisory 
Committee;  Clarification  of  Major/ 
Minor  Repairs  or  Alterations  Worfcing 
Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of 
Clarification  of  Major/Minor  Repairs  or 
Alterations  Working  Group. 


SUMMARY:  Notice  is  given  of  the 
establishment  of  the  Clarification  of 
Major/Minor  Repairs  or  Alterations 
Working»Group  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  This  notice  informs  the  public 
of  the  activities  of  the  ARAC  on  air 
carrier/general  aviation  maintenance 
issues. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  J.  Leonelli,  Assistant 
Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory 
Committee,  Flight  Standards  Service 
(AFS-300),  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  Telephone: 
(202)  267-3546;  FAX:  (202)  267-5230. 
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SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  PR 
2190,  January  22, 1991;  and  58  PR  9230. 
Februaiy  19. 1993).  One  are  the  ARAC 
deals  with  is  air  carrier/general  aviation 
maintenance  issues.  These  issues 
involve  mechanic  certification  and 
approved  training  schools  outlined  in 
j)arts  65  and  147  and  the  maintenance 
standards  for  parts  23,  25,  27,  29,  31.  33, 
and  35  aircraft,  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21, 43, 91, 121, 125. 
127,  129, 133, 135.  and  137  of  the 
Federal  Aviation  Regulations  (FAR), 
which  are  the  responsibility  of  the  FAA 
Director,  Flight  Standards  Service. 

Task 

Specifically,  ARAC  tasked  the 
working  group  as  follows:  Review  Code 
of  Federal  Regulations  (CFR)  Title  14— 
Aeronautics  and  Space,  Chapter  I — 
Federal  Aviation  Administration. 
Department  of  Transportation,  and 
supporting  policy  and  guidance  material 
for  the  purpose  of  determining  the 
course  of  action  to  be  taken  for 
rulemaking  and/or  policy  relative  to  the 
issue  of  acceptable  and/or  approved 
data.  If  ARAC  determines  rulemaking 
documents  or  advisory  circulars  are 
appropriate  to  resolve  the  major/minor 
problem,  such  documents  should  be 
developed  by  ARAC,  along  with  proper 
justiRcations  and  any  legal  and 
economic  analyses. 

Reports 

The  working  group  will  develop  and 
present  to  ARAC  for  consideration  any 
combination  of  the  following  as  it 
deems  appropriate: 

1.  A  draft  notice  of  proposed 
rulemaking  proposing  new  requirements 
with  regard  to  the  issue  of  acceptable 
and/or  approved  date  with  supporting 
economic  and  other  required  analysis, 
and  any  other  collateral  documents  the 
working  group  determines  appropriate; 
or 

2.  If  new  or  revised  requirements 
standards  or  compliance  methods  are 
not  recommended,  a  draft  report  stating 
the  rationale  for  those 
recommendations. 

The  working  group  chair  (or  his 
designee)  should: 

A.  Recommend  time  line(s)  for 
completion  of  the  task,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider  air 
carrier/general  aviation  maintenance 
issues  held  following  publication  of  this 
notice. 

B.  Give  a  status  report  on  this  task  at 
each  meeting  of  ARAC  held  to  consider 


air  carri  jr/general  aviation  maintenance 
issues;  t  nd 

C.  Gi)  e  a  detailed  conceptual 
present;  tion  to  ARAC  of  the  working 
group's  recommendations  before 
proceec  ing  with  drafting  of  documents 
describ*  d  in  paragraphs  A  and  B  above. 

The  C  larification  of  Major/Minor 
Repairs  of  Alterations  Working  Group 
will  be  (  omprised  of  experts  from  those 
organize  tions  having  an  interest  in  the 
task  ass  gned.  A  working  group  member 
need  no  necessarily  be  a  representative 
of  one  Q  the  member  organizations  of 
the  AR/  C  An  individual  who  has 
expertis }  in  the  subject  matter  and 
wishes  1  0  become  a  member  of  the 
working  group  should  write  the  person 
listed  u:  ider  the  caption  FOR  FURTHER 
INFORM/  nON  CONTACT  expressing  that 
desire,  <  escribing  his  or  her  interest  in 
the  task  and  the  expertise  he  or  she 
would  h  ring  to  the  working  group.  The 
request  vill  be  reviewed  with  the 
Assistat  t  Chair  of  the  ARAC  for  air 
carrier/general  aviation  maintenance 
issues  and  the  Chair  of  the  Qarification 
of  Majoi  ^Minor  Rep>airs  or  Alterations 
Workinj  Group,  and  the  individual  will 
be  advis  id  whether  or  not  the  request 
can  be  accommodated. 

The  Secretary  of  Transportation  has 
determii  led  that  the  formation  and  use 
of  the  A  lAC  are  necessary  in  the  public 
interest  n  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  ARAC  to 
considei  air  carrier/general  aviation 
mainten  ince  issues  will  be  open  to  the 
public  e  ccept  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Commitlee  Act.  Meetings  of  the 
Clarifica  tion  of  Major/Minor  Repairs  or 
Aheratii  ns  Working  Group  will  not  be 
oj)en  to  he  public,  except  to  the  extent 
that  ind  viduals  with  an  interest  and 
expertis  s  are  selected  to  participate.  No 
public  a  mouncement  of  working  group 
meeting!  will  be  made. 

Issued  n  Washington,  DC,  on  )anuary  5, 
1994. 

Frederic]  J.  Leonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
General  /  viation  Maintenance  Issues, 
Aviation  lulemaking  Advisory  Committee. 
[PR  Doc  I4-*31  Filed  1-10-94;  8:45  amj 
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AviationI  Rulemaking  Advisory 
Commit^  Meeting  on  Aircraft 
Certific^on  Procedures  Issues 

AGENCY:  Federal  Aviation 
Adminij  tration,  DOT. 
ACTION:  Jotice  of  meeting. 
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SUMMARY  :  The  FAA  is  issuing  this  notice 
to  advis4  the  public  of  a  meeting  of  the 


Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 

DATES:  The  meeting  will  be  held  on 
January  28, 1994,  at  9  ajn.  Arrange  for 
oral  presentations  by  January  18, 1994. 

ADDRESSES:  The  meeting  will  be  held  a1 
the  General  Aviation  Manufactures 
Association,  suite  801. 1400  K  Street 
NW.,  Washington  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathy  Ball,  aircraft  Certification 
Service  (AIR-1),  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (202)  267-6235. 

SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463;  5  U.S.C.  App.  11),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
advisory  committee  to  be  held  on 
January  28, 1994,  at  the  General 
Aviation  Manufactures  Association, 
suite  801, 1400  K  Street  NW, 
Washington,  DC  20005.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks 

•  Reviewof  Action  Items 

•  Working  Group  Reports 
ICPTF 

ELT 

Delegation  System 

Parts 

Production  Certification 

•  New  Business  > 
Attendance  is  op)en  to  the  interested 

public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  18, 1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  himat  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  Hsted  under  the 
heading  "FOR  FURTHER  INFORMATION 
CONTACT." 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device.  If 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC,  on  January  3. 
1994. 

William  ).  Sullivan, 

Assistant  Executive  Director  for  Aircraft 
Certification  Procedures,  Aviation 
Bulemaking  Advisory  Committee. 
IFR  Doc.  94-632  Filed  1-10-94;  8:45  am) 
BILUNQ  CODE  4«10-1»4I 
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Aviation  Rulemaking  Advisory 
Commlttoe  Meeting  on  General 
Aviation  and  Business  Airplane  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
and  business  airplane  issues. 

DATES:  The  meeting  will  be  held  on 
February  8. 1994,  at  9  a.m.  Arrange  for 
oral  presentations  by  January  25, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  American  Psychiatric  Association 
(APA),  suite  800, 1400  K  Street  NW., 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Pat  Nininger,  Small  Airplane 
Directorate  (ACE-112),  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-5688. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  February  8, 1994,  at  the 
American  Psychiatric  Association 
(APA).  suite  800. 1400  K  Street  NW.. 
Washington  DC  20005.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks 

•  Review  of  Issues 

•  Status  Reports  from  the  FAR/JAR 
Harmonizing  Working  Groups 
(Including  acceptance  of  four  NPRMs) 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  25, 1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee,  at  any 
time,  by  providing  25  copies  to  the 
Assistant  Executive  Director,  or  by 
bringing  the  copies  to  him  at  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  imder  the 
heading  "FOR  FURTHER  INFORMATION 
CONTACT." 

Sign  and  oral  interfiretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 


Issued  in  Washington,  DC.  on  |anuary  4, 
1994. 

John  R.  Colomy. 

Assistant  Executive  Director  for  Genera/ 
Aviation  and  Busirtess  Airplane  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
[PR  Doc.  94-633  Filed  1-10-94;  8:45  am] 

BtLUNQ  COM  4t10-1)-M 


Federal  Railroad  Administration 
Petition  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  from  the  Kentucky  Railway 
Museum,  Incorporated  a  request  for 
waiver  of  compliance  with  certain 
requirements  of  Federal  regulations.  The 
petition  is  described  below,  including 
the  regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
the  petitioner's  arguments  in  favor  of 
relief. 

Kentucky  Railway  Museum, 
Incorporated  (KRM)  Waiver  Petition, 
Docket  Number  SA-93-7 

The  KRM  seeks  a  waiver  of 
comp>lianc8  from  certain  Sections  of  49 
CFR  part  231.  Railroad  Safety  Appliance 
Standards.  The  KRM  is  requesting  that 
it  be  permitted  to  operate  diesel 
locomotive  number  32  which  does  not 
comply  with  49  CFR  231.29  "road 
locomotives  with  comer  stairways"  in 
that  the  uncoupling  mechanism  cannot 
be  operated  from  the  bottom  stairway 
opening  and  Section  231.30 
"locomotives  used  in  switching  service" 
which  requires  switching  steps  and  the 
removal  of  end  foot  boards. 

Locomotive  number  32  is  an  EMD, 
Model  BL-2  locomotive  built  In  1948. 
The  locomotive  is  equipped  with  end 
footboards  and  arranged  with  a  step  and 
handhold  located  on  the  side  at  each 
comer,  front  and  rear,  for  access  to  the 
walkway  and  cab  structure.  The 
uncoupling  mechanism  is  operated  from 
ground  level. 

The  KRM  is  a  railroad  museum  which 
operates  historical  equipment  for  the 
education  and  enjoyment  of  the  visiting 
public.  The  train  is  operated  between 
New  Haven  and  Boston,  Kentucky,  a 
distance  of  25  miles  round  trip  at  a 
maximum  speed  of  25  mph. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 


the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-93-7)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel. 
FRA,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC.  20590. 
Communications  received  before 
Febmanr  22. 1994  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m. — 5  p.m.)  in  room  8201, 
Nassif  Building.  400  Seventh  Street 
SW..  Washington,  DC  20590. 

Issued  in  Washington,  DC,  on  )anuary  4. 
1994. 

Philip  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 

[FR  Doc.  94-557  Filed  1-10-94;  8:45  ami 

BiUMQ  coot  4t10-0«-P 


Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-93-16) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC 
20590.  Communications  received  before 
February  22, 1994  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  conoeming 
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these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.— 5  p.m.)  in  room  8201. 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington.  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

The  Pecos  Valley  Southern  Railway 
Company  (PVS)  Waiver  Petition  Docket 
Number  RSGM-93-16 

The  PVS  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards,  49  CFR 
part  223  for  one  locomotive.  The 
railroad  operates  34  miles  of  track 
between  Pecos  and  Saragosa,  Texas. 
This  is  a  sparsely  populated  area  and 
the  railroad  states  there  have  been  no 
incidents  of  vandalism.  The  locomotive, 
an  SW900  switcher,  had  been  rebuilt 
and  FRA  Types  I  and  II  glazing  installed 
in  all  locations  except  the  two  front 
windows  over  the  engine.  These  were 
covered  with  steel  plates.  The  PVS 
needed  the  additional  visibility 
provided  by  these  two  windows  and  has 
installed  laminated  safety  glass  in  them. 
The  waiver  would  apply  to  these  two 
windows.  The  PVS  has  been  operating 
two  locomotives  and  one  caboose  under 
waiver  RSGM-«0-10. 

The  Dow  Chemical  Company  (ZDCU) 
Waiver  Petition  Docket  Number  RSGM 
93-17 

The  ZDCU  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards,  49  CFR 
part  223  for  one  locomotive.  The 
locomotive  is  used  primarily  inside  the 
Dow  Chemical  La  Porte  Site  plant  but 
must  utilize  2600  feet  of  industrial  main 
track  owned  by  Southern  Pacific 
Transportation  Company  to  access 
another  portion  of  their  plant.  The 
industrial  track  i»  surrounded  by 
industry  and  has  no  road  crossings. 
There  has  been  no  record  of  vandalism. 

Santa  Fe  Southern  Railway  (SFS) 
Waiver  Petition  Docket  Number  RSGM- 
93-22 

The  SFS  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards,  49  CFR 
part  223  for  one  passenger  car.  The  SFS 
operates  freight  service  between  Santa 
Fe  and  Lamy,  New  Mexico,  a  distance 
of  approximately  18  miles.  The  car, 
which  was  built  in  1914  and  recently 
rebuilt,  is  used  in  excursion  service  on 
their  tri-weekly  mixed  train  and  in 
occasional  charter  service.  The  mixed 
train  operates  at  10  mph  through  open 
country  and  sparsely  settled  suburbs. 


East  Portland 

(EPTC 

RSGM 

The 


Traction  Company 
Waiver  Petition  Docket  Number 
93-23 


!  -PTC  seeks  a  permanent  waiver 
of  com  )liance  with  certain  provisions  of 
the  Sa  Jty  Glazing  Standards,  49  CFR 
part  22  3  for  three  locomotives. 
Operat  ons  are  conducted  on  private 
right-o  -way  with  very  few  grade 
crossin  gs  at  Portland,  Oregon.  The  three 
locomc  tives,  which  were  built  between 
1948  aid  1952.  are  shared  with  the 


EPTCs 
Railwa !. 


Tulsa- 
Comp< 
Numbck 


!  ;apulpa  Union  Railway 

(TSU)  Waiver  Petition  Docket 
RSGM  93-24 


any 


The 
compi 
the 
part 
operates 


!  Saf  ;ty 
22) 


10  mi 
been  n 


Us 


affiliate  Molalla  Western 


SU  seeks  a  permanent  waiver  of 
i  mce  with  certain  provisions  of 
,  Glazing  Standards.  49  CFR 
for  four  locomotives.  The  TSU 
between  Tulsa  and  Sapulpa, 
Oklahcina.  a  distance  of  approximately 
The  railroad  states  there  have 
incidents  involving  glazing. 


Nobles  Rock  Railroad  (NRRX)  Waiver 
Petitioi  I  Docket  Number  RSGM  93-25 

Rail  equipment  and  Transportation, 
Incorpi  rated,  on  behalf  of  NRRX  seeks 
a  permi  inent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standa  ds,  49  CFR  part  223  for  one 
locomo  ive.  The  NRRX  operates  41.4 
miles  0  track  between  Manly  and 
Agate,   Minnesota,  and  has  trackage 
rights  on  3.4  miles  of  Chicago  and 
Northw|estem  Transportation  Company 
track  between  Agate  and  Worthington, 
Minnesota.  Maximum  speed  will  be  10 
mph  with  1  or  2  daily  trains. 

Hartw^l  Railroad  Company  (HRT) 
Waiveil  Petition  Docket  Number  RSGM 
93-27 

The  ]  [RT  seeks  a  permanent  waiver  of 
compli  ince  with  certain  provisions  of 
the  Safi  ty  Glazing  Standards,  49  CFR 
part  22: 1  for  one  locomotive.  The  HRT 
operate ;  10  miles  of  track  in  niral  Hart 
County  Georgia,  at  a  maximum  speed  of 
10  mph .  An  average  of  two  or  three 
trains  a  ■«  operated  per  week.  The 
railroac  states  there  is  no  problem  with 
vandali  >m. 

Beaufon  and  Morehead  Railway, 
Incorporated  (BMH)  Waiver  Petition 
Docket  Number  RSGM  93-28 


The 
of  com 
the 

part  22: 
operate ; 
con 
at  Morehead 


Saf«  ty 


I  MH  seeks  a  permanent  waiver 
'iance  with  certain  provisions  of 
y  Glazing  Standards,  49  CFR 
for  one  locomotive.  The  BMH 
five  days  per  week  in  a 
area  of  approximately  one  mile 
■  City,  North  Carolina. 


Delaware-Lackawanna  Railroad 
Company,  Incorporated  (DL)  Waiver 
Petition  Docket  Number  RSGM-93-29 

The  DL  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards,  49  CFR 
part  223  for  two  locomotives.  The 
railroad  operates  on  58  miles  of  track 
including  trackage  rights  on  the 
Delaware  and  Hudson  Railroad  and 
Consolidated  Rail  Corporation,  all  in  the 
general  vicinity  of  Scranton, 
Pennsylvania.  The  ALCO  C-425 
locomotives  are  equipped  with  FRA 
glazing  in  the  front  and  rear  windows 
on  both  sides.  The  waiver  is  requested 
for  the  side  and  center  front  windows. 
The  previous  operator,  Lackawanna 
Valley  Railroad  Corporation,  reported 
no  incidents  involving  glazing. 

Issued  in  Washington,  DC  on  Januar\'  5. 
1994. 

Phil  Oleksiyk, 

Deputy  Associate  Administrator  for  Safety. 
IFR  Doc.  94-558  Filed  1-10-94,  »:45  3m| 
BILUNG  COOC  4910-OC-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  7»-17;  Notice  40] 

New  Car  Assessment  Program; 
Technical  Report;  Correlation  of  NCAP 
Performance  With  Fatality  Risk  In 
Actual  Head-On  Collisions 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  This  notice  announces  the 
publication  by  NHTSA  of  a  Technical 
Report  concerning  the  New  Car 
Assessment  Program  (NCAP).  The  report 
examines  the  Correlation  of  NCAP 
Performance  with  Fatality  Risk  in 
Actual  Head-On  Collisions.  In  NCAP, 
frontal  crash  tests  of  approximately  35 
passenger  vehicles  are  conducted  each 
year  and  the  test  results  are  made 
available  to  the  public,  in  response  to 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  of  1972.  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1992 
directed  "NHTSA  to  provide  a  study  to 
the  House  and  Senate  Committees  on 
Appropriations  comparing  the  results  of 
New  Car  Assessment  Program  (NCAP) 
data  from  previous  model  years  to 
determine  the  validity  of  these  tests  in 
predicting  actual  on-the-road  injuries 
and  fatalities  over  the  lifetime  ojf  the 
models."  In  December  1993.  NHTSA 
submitted  a  report  to  Congress,  titled 
Response  to  the  NCAP  FY  1992 
Congressional  Requirements, 
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summarizing  the  agency's  analyses  of 
head-on  collisions  and  other  types  of 
crashes.  This  Technical  Report 
documents  the  agency's  analysis  of 
head-on  collisions.  Tlie  agency  seeks 
public  review  and  comment  on  the 
technical  report.  Comments  received 
will  be  used  to  improve  future  analyses 
of  the  correlation  of  NCAP  performance 
and  fatality  or  injury  risk. 
DATES:  Comments  must  be  received  no 
later  than  April  11. 1994. 

ADDRESSES: 

Report:  Interested  persons  may  obtain 
a  copy  of  the  report  free  of  charge  by 
sending  a  self-addressed  mailing  label  to 
Ms.  Glorious  Harris  (NAD-51),  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington, 
IX:  20590. 

Comments.  All  comments  should 
refer  to  the  docket  and  notice  number  of 
this  notice  and  be  submitted  to:  Docket 
Section.  Room  5109,  Nassif  Building 
400  Seventh  Street  SW.,  Washington. 
DC  20590.  (Docket  hours.  9:30  a.m.-4 
p.m.,  Monday  through  Friday.)  It  is 
requested  but  not  required  that  10 
copies  of  comments  be  submitted. 

Submissions  containing  information 
for  which  conj^dential  treatment  is 
requested  should  be  submitted  (3 
copies)  to  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 
room  5219,  400  Seventh  Street  SW.. 
Washington.  DC  20590,  and  7  copies 
from  which  the  purportedly  confidential 
information  has  oeen  deleted  should  be 
sent  to  the  Docket  Section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Ephraim.  Chief.  Evaluation 
Division,  Office  of  Strategic  Planning 
and  Evaluation.  Plans  and  Policy. 
National  Highway  Traffic  Safety 
Administration,  room  5208, 400 
Seventh  Street  SW..  Washington.  DC 
20590  (202-366-1574). 
SUPPLEMENTARY  INFORMATION:  The  New 
Car  Assessment  Program  (NCAP)  has 
gauged  the  performance  of  vehicles  in 
frontal  impact  tests  since  model  year 
1979.  In  response  to  Congressional 
direction,  the  National  Highway  Traffic 
Safety  Administration  studied  the 
relationship  between  vehicle  test  scores 
in  NCAP  and  the  fatality  risk  in  crashes 
of  vehicles  on  the  road.  This  study  is 
based  on  head-on  collisions,  where  the 
effect  of  crashworthiness  can  be 
separated  from  the  effects  of  extraneous 
factors  that  influence  fatality  rates 
(drivers,  roadways,  mileage).  Collisions 
between  two  1979-91  passenger  cars  in 
which  both  drivers  were  wearing  safety 
belts  were  selected  from  the  Fatal 
Accident  Reporting  System.  There  were 
396  collisions  (792  cars)  in  which  both 


cars  were  identical  with  or  very  similar 
to  vehicles  which  had  been  tested  in 
NCAP.  In  the  analyses,  adjustments 
were  made  for  the  relative  weights  of 
the  cars,  and  for  the  age  and  sex  of  the 
drivers — factors  which  substantially 
affect  fatality  risk. 

There  are  statistically  significant 
correlations  between  NCAP  scores  for 
head  injury,  chest  acceleration  and 
femur  loading  and  the  actual  fatality 
risk  of  belted  drivers.  A  composite 
NCAP  score,  based  on  the  test  results  for 
all  three  body  regions,  has  excellent 
correlation  with  fatality  risk:  In  a  head- 
on  collision  between  a  car  with  good 
composite  score  and  a  car  of  equal 
weight  with  poor  score,  the  driver  of  the 
car  with  the  better  NCAP  score  has.  on 
average,  a  20  to  25  percent  lower  risk  of 
fatal  injury.  Slightly  smaller,  but  still 
significant  fatality  reductions  are 
obtained  even  when  the  NCAP  scores 
for  just  one  body  region  (just  HIC,  or 
chest  g's.  or  femur  load)  are  used  to 
partition  the  fleet  into  "good"  and 
"poor"  performance  groups.  The 
borderline  between  good  and  poor 
NCAP  scores  that  optimizes  the 
differences  in  actual  fatality  risk  is  close 
to  the  criteria  specified  in  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  208 
for  each  of  the  three  body  regions. 

Cars  built  from  1979  through  1982 
had,  on  the  average,  the  poorest  NCAP 
scores.  Test  performance  improved 
substantially  in  1983  through  1986 
models,  and  continued  to  improve  in 
1987  through  1991  cars.  In  parallel, 
fatality  risk  for  belted  drivers  in  actual 
head-on  collisions  decreased  by  20  to  25 
percent  in  model  years  1979-91,  with 
the  largest  decreases  just  after  1982.  The 
35  mph  test  speed  for  NCAP  is  5  mph 
higher  than  the  test  speed  for  FMVSS 
208.  By  now.  most  passenger  cars  meet 
the  FMVSS  208  criteria  at  the  NCAP  test 
speed.  The  study  shows  that 
achievement  of  this  enhanced  level  of 
test  performance  has  been  accompanied 
by  a  significant  reduction  in  actual 
fatality  risk.  However,  being  a  statistical 
study,  it  does  not  address  what  portion 
of  the  fatality  reduction  was  directly 
"caused"  by  NCAP.  Also,  these  results 
do  not  guarantee  that  any  individual 
make-model  with  low  NCAP  scores  will 
necessarily  have  lower  fatality  risk  than 
another  make-model  with  higher  NCAP 
scores. 

NHTSA  welcomes  public  review  of 
the  technical  report  and  invites  the 
reviewers  to  submit  comments  about  the 
data  and  the  statistical  methods  used  in 
the  report.  The  agency  is  interested  in 
learning  of  any  additional  data  that 
could  be  used  to  expand  or  improve  the 
analyses,  such  as  information  about  the 
curb  weights  of  cars  and  light  trucks. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Issued  on:  January  5. 1994. 
Donald  C.  Bischoff, 

Associate  Administrator  for  Plans  and  Policy. 
[PR  Doc.  94-568  Filed  1-10-94;  8:45  am) 

BiLUNO  COOC  4»10-6»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sutxnitted  to  0MB  for 
Review 

January  4, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number:  1512-0129. 

Form  Numbers:  ATF  F  4473,  Part  I 
(ATF  F  5300.9). 

Type  of  Review:  Extension. 

Title:  Firearms  Transaction  Record, 
Part  I— Over  the  Counter. 

Description:  Form  is  used  to 
determine  the  eligibility  (under  the  Gun 
Control  Act)  of  a  person  to  receive  a 
firearm  from  a  Federal  firearms  licensee. 
It  is  also  used  to  establish  the  identity 
of  the  buyer.  The  form  is  used  in  law 
enforcement  in  investigations/ 
inspections  to  trace  firearms  or  to 
confirm  criminal  activity  of  persons 
violating  the  Gun  Control  Act  (GCA). 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Record  keepers:  8,000.000. 

Estimated  Burden  Hours  Per 
Respondent/Record  keeping:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,316.750  hours. 
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Qeomnce  Officer  Robert  N.  Hogarth. 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200, 650 
Massachusetts  Avenue,  N\V.. 
Washington,  DC  20226. 

0\fB  Heviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  iloUand. 

Deportmanfol  Beports  Management  Officer. 
[FR  Doc.  94-506  Filed  1-lO-M:  8  45  am| 

BOJJNO  COOC  48tO-3t-P 


Public  information  Coltection 
Requirements  Submitted  to  0MB  for 
Review 

January  4. 19'>t. 

The  Department  of  the  Treasury  has 
submitted  tne  following  pubhc 
information  collection  requ!r>»ment(s)  to 
OMB  for  review  and  clearance?  under  the 
Paperl*«5rk  fteductien  Act  of  1 980.  , 

Public  Law  96-511.  Copies  of  Ihe 
submission !<;)  may  be  obtai.iPvi  by 
calling  the  Tr«asur>  Bureau  Clearance 
Officer  listed.  Comr.»rnfs  regarding  this 
information  collection  should  he 
addrejwed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 


150 )  Peimsylvania  Avenue.  NW., 
Was  hington.  DC  20220. 

Intc  mal  Revenue  Serrice 

0  Iffl  Number;  1545-1210. 
Ft  trm  Number  IRS  Form  8379. 
T  rpe  of  Review:  Revision. 
Ue:  Injured  Spouse  Claim  and 
AlU  cation. 
D^aiption:  A  non-obligated  spouse 
file  Form  8379  to  request  the  non- 
>ated  spouse's  share  of  a  joint 

tax  refund  that  would  otherwise 
be  a  jplied  to  the  past-due  obligation 
owefcl  to  a  state  or  Federal  agency  by  the 
spouse. 

•pondents:  Individuals  or 
hou  ;enolds. 

Ei  timated  Number  of  Respondents/ 
Rea  trdlceepers:  200,000. 

Estii  noted  Burden  Houn  Per 
Res^  >ondent/ Record  keeper 


may 
obli 
incdme 


other 

Rt>s 


Minutes 


Rea  rdkeeping 

Lean  »f)g  about  the  (aw  or  the 

fw  n _ 

Prep  irtng  the  form  ...„ 

Copying,      assembling,      and 

seJKjing  the  fofm  to  the  IRS  . 

Fi^uency  of  Response:  Annually. 

Estimated  Total  Fieporting/ 
Recordkeeping  Burden:  356,000  hours. 

C  "aronce  Cy/jcer.  Garrick  Shear, 
(20q  622-3869.  hitemal  Revenue 


13 

5 
58 

31 
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Service,  room  5571.  iiii  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
LoislCHoUaiKi, 

Deportmentol  Reports  Management  Officer. 
IFR  Doc.  94-597  Filed  l-tO-94;  8:45  ami 

BILUNO  COOC  4830-0t-# 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Care  Reimbursement  Rates  for 
FY  94 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Correction. 

In  notice  document  93-29366 
appearing  on  page  63439  in  the  issue  of 
Wednesday,  December  1, 1993,  make 
the  following  correction:  On  page 
63439.  in  the  third  column,  the  line 
"Outpatient*  .  .  .  $150"  should  read 
"Outpatient*.  .  .  .$158." 

Dated:  January  5, 1994. 

Patti  Viera, 

Acting  Director,  Records  Manogewent 
Service. 

|FR  Doc.  94-581  Piled  1-10-94;  8:45  am] 
BHiJMO  COM  «320-evM 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notx:es  of  meetings  put>lished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Ciovemment  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  concerning  the  Farm  Credit 
System  Building  Association. 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  concerning  the  Farm  Credit 
System  Building  Association  will  be 
held  at  the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
from  9:30  a.m.  until  9:45  a.m.  on 
January  13. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 

meeting  of  the  Board  will  be  0f)en  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

OPEN  SESSION 

A.  Reports 

1.  FCSBA  Quarterly  Report 

B.  New  Business 

1.  Contracting  of  Sen^ices  Report — Jefferson 
Management  Group,  Inc. 

Dated:  January  6. 1994. 

Nan  P.  Mitchem. 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

[FR  Doc.  94-695  Filed  1-7-94;  10:13  am) 

BtuiNO  cooe  eriK-oi-p 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 

Regular  Meeting. 

SUMMARY:  Notice  is  hereby  given. 

pursuant  to  the  Government  in  the 

Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 

the  forthcoming  regular  meeting  of  the 

Farm  Credit  Administration  Board 

(Board). 

DATE  AND  TIME:  The  regular  meeting  of 

the  Board  will  be  held  at  the  offices  of 

the  Farm  Credit  Administration  in 
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McLean,  Virginia,  on  January  13, 1994, 
from  9:45  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closeid 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 

1.  Regulations 

a.  Funding  and  Fiscal  A^irs,  Loan 
Policies  and  Operations,  and  Funding 
Operations  (Final). 

2.  Other 

a.  Review  of  FCA  Policy  Statements. 
Closed  Session* 
A.  New  Business 
1.  Enforcement  Actions. 

Dated:  January  1. 1994. 
Nan  P.  Mitchem, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

IFR  Doc.  94-696  Filed  1-7-94;  10:30  am] 
BILUNQ  COOE  VTOS-OI-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 

January  18,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C  20551. 

STATUSl  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoupced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 


*  Session  closed  to  the  public— exempt  pursuant 
to  5  U.S.C.  SS2b(c)(8).  (9)  and  (10). 


approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  7, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-604  Filed  1-7-94;  3:54  pml 
BILUNQ  COOC  e210-01-# 

UNrrED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSITC  SE-94-Olj 

TIME  AND  DATE:  January  14. 1994  at  10:30 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  EX:  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Invs.  Nos.  731-TA-636-637  (Final) 

(Stainless  Steel  Wire  Rod  from  Brazil 
and  France) — briefing  and  vote. 

5.  Inv.  No.  731-TA-641  (Final)  (Ferrosilicon 

frtjm  Brazil) — briefing  and  vote. 

6.  Outstanding  action  jacket 

1.  GC-93-133.  APO  breach  in  an 
investigation  under  section  337  of  the 
Tariff  Act  of  1930. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary  (202)  205- 
2000. 

Issued:  January  5. 1994. 
Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  94-768  Filed  1-7-94;  2:41  pmj 

BILUNa  COOE  7020-03-P 

UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Amendment  to  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENTS:  58  FR  68460, 
December  27, 1993;  58  FR  65426, 
December  14, 1993. 
PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETING:  January  3.  1994. 
CHANGE:  Addition  of  the  following  item 
to  the  closed  meeting  agenda: 

1.  Consideration  of  Rate  Case  Filing. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  F.  Harris,  (202)  268-4800. 
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At  its  meeting  on  January  3, 1994,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  xmanimously  to 
add  to  the  agenda  "Consideration  of 
Rate  Case  Filing,"  and  that  discussion 
on  the  item  was  closed  to  the  public 
pursuant  to  section  552b(c)  (3)  and  (10) 
of  Title  5.  United  States  Code;  section 
410(c)(4)  of  Title  39.  United  States  Code; 
and  section  7.3  (c)  and  (j)  of  Title  39, 
Code  of  Federal  Regulations  and  that  no 
earlier  announcement  was  possible.  In 
accordance  with  552b(f)(l)  of  Title  5. 
United  States  Code,  and  section  7.6(a)  of 
Title  39,  Code  of  Federal  Regulations, 
the  General  Counsel  of  the  United  States 
Postal  Service  certified  that  in  her 
opinion  discussion  of  this  item  could  be 
properly  closed  to  public  observation. 
David  F.  Harris, 
Secretary. 
[PR  Doc.  94-713  Filed  1-7-94:  2:40  pm| 

BR.UNO  COOe  77ie-12-« 


UNrrEO  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  January  3, 1994,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  Its  meeting 


7  /  Tuesday,  January  11,  1994  /  Sunshine  Act  Meeting 


sched  iled  for  February  7, 1994,  in 
Sacra]  nento,  California.  The  members 
will  d  scuss  preparations  for  the  rate 
case  fi  ling. 

The  meeting  is  expected  to  be 
attenc  9d  by  the  following  persons: 
Govei  lors  Alvarado,  Daniels,  del  Junco, 
Dyhrk  app.  Mackie,  Pace,  Setrakian  and 
Winte  ■$;  Postmaster  Ceneral  Runyon, 
Deput  r  Postmaster  General  Coughlin. 
Secret  iry  to  the  Board  Harris,  and 
Gener  il  Counsel  Elcano. 

The  Board  determined  that  piirsuant 
to  sect  on  552b(c)(3)  of  Title  5,  United 
States  Code,  and  section  7.3(c)  of  Title 
39,  Co  le  of  Federal  Regulations,  this 
portio:  i  of  the  meeting  is  exempt  fix)m 
the  op  m  meeting  requirement  of  the 
Cover  iment  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)l  because  it  is  likely  to 
disclo!  e  information  in  connection  with 
procee  dings  under  Chapter  36  of  Title 
39,  Un  ited  States  Code  (having  to  do 
with  p  jstal  ratemaking,  mail 
classif  cation  and  changes  in  postal 
servic*  s),  which  is  specifichlly 
exemp  ;ed  from  disclosure  by  section 
410(c)  i)  of  Title  39.  United  States  code. 

The  Joard  has  determined  further  that 
pursue  nt  to  section  552b(c)(10)  of  Title 
5,  Unil  Bd  States  Code,  and  section  7.3(j) 
of  Titl4  39,  Code  of  Federal  Regulations, 
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the  discussion  is  exempt  because  it  is 
hkely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

hi  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(3)  and  (10)  of  Title  5.  United 
States  Code;  section  410(c)(4)  of  Title 
39.  United  States  Code;  and  section  7.3 
(c)  and  (j)  of  Title  39.  Code  of  Federal 
Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202) 268-4800. 
David  F.  Harris. 
Secretary. 

IFR  Doc  94-714  Filed  1-7-94;  2:40  pml 
BILUNa  COM  7710-1t-M 
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Federal  Trade 


16  CFR  Part  453 

Funeral  Industry  Practices;  Final 

Amended  Trade  Regulation  Rule 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  453 

Funeral  Industry  Practices  Trade 
Regulation  Rule 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  amended  trade  regulation 
nile. 

SUMMARY;  The  Federal  Trade 
Commission  issues  final  amendments  to 
the  Funeral  Industry  Practices  Trade 
Regulation  Rule  (hereafter  "the  Rule"  or 
"the  original  Rule"),  pursuant  to  the 
review  mandated  by  §453.10  of  the 
Rule.  That  provision  required  that  the 
Commission  initiate  a  rulemaking 
amendment  proceeding  no  later  than 
four  years  after  the  effective  date  of  the 
Rule  to  determine  whether  the  rule 
should  be  amended  or  terminated. 
EFFECTIVE  DATE:  The  amended  Rule  will 
become  effective  on  July  19, 1994. 
ADDRESSES:  Requests  for  copies  of  the 
amended  Rule  and  the  Statement  of 
Basis  and  Purpose  should  be  sent  to 
Public  Reference  Branch,  room  130, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Daynard,  Division  of  Service 
Industry  Practices  (202-326-3291),  or 
Carol  Jennings  (202-326-3010)  or  Sally 
Forman  Pitofsky  (202-326-3318), 
Division  of  Marketing  Practices,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATICN:  The 
amended  Rule  retains  the  Rule's 
primary  itemization,  price  and  other 
disclosure  requirements,  without  major, 
substantive  modification;  expressly 
prohibits  non-declinable  fees  (such  as 
so-called  "casket  handling  fees"  or 
"basic  facilities  fees")  charged  in 
addition  to  the  non-declinable  fee  for 
basic  services  of  funeral  director  and 
staff;  deletes  the  afHrmative  telephone 
disclosure  requirement,  but  retains  the 
obligation  to  give  price  and  other 
information  to  consumers  who  request  it 
over  the  telephone;  and  contains  a  series 
of  changes  to  the  original  Rule  in  the 
nature  of  fine-tuning  and  technical 
revisions  designed  to  make  the  Rule 
more  effective  and  to  facilitate 
compliance.! 


STATEMEh  r  OF  BASIS  AND  PURPOSE 
I.  Introdi  ction 

A.  Ovem  ew 

The  Coinmission 
original 
making  i 
1984.2 


■  In  this  document,  references  made  to  material 
contained  In  the  rulemaking  record,  and  reference* 
to  particular,  oft-cited  documents  in  the  record,  are 
made  in  the  footnote*  using  the  following 
abbreviations: 

Tr.— The  transcript  of  the  public  hearings  (Vol.  I- 
ni). 

HX — Exhibits  presented  and  accepted  into  the 
record  at  the  hearings. 


o/t/ie  Original  Rule 

promulgated  the 
i|ule  on  September  24, 1982, 
fully  effective  on  April  30, 
Commission's  decision  to 


.il 


Tie 


R — Mater  als  submitted  by  the  Commission  staff 
or  interestei   parties,  or  placed  on  the  record  by  the 
Presiding  Q  ficer  References  to  documents  in  this 
written  ("R'  )  portion  of  the  rulemaking  record 
show  the  ca  egory  in  which  the  document  was 
placed,  th«  locumont  number,  and  the  internal 
page  numbt  r  ol  the  document  on  which  the  cited 
reference  a[  (>ed.'^.  The  refarence  number  for  the 
rulemaking  recrrd  itself  is  21 5-66. 

R-B-5 — ■  Se  Cxjnmission"!  official  publicaf  ion  of 
the  Rule  an  I  the  S'JP,  referred  to  above. 

R-N-1 — 1  luredu  of  Consumer  Protection,  Federal 
Trade  Comi  lission,  Funeral  Industry  Practices, 
Mandatory  Review  ( 16  CFR  Part  453):  Final  Staff 
Report  to  tf  s  Fedeml  Trade  Commission  With 
Proposed  A  vended  Trade  Regulation  Rule,  June 
1990  (herea  ^er  cited  as  the  "Staff  Report"  in  text, 
"SR"  in  no(  ss). 

R-O-1— ■  "he  Presiding  Officer's  July  1990  Report 
("POR"). 

R-A-1 — '  "he  Commission's  Notice  of  Proposed 
Rulenvakinj  ("WR")  initiating  the  review 
proceeding  53  FR  19864.  May  31. 1988). 

R-B-2 — 1  larket  Facts,  Inc..  Report  on  the  Survey 
of  Recent  F  ineral  Arrangers  (1988)  (the  FTC- 
sponsored  I  ludy  of  1.004  consumer*  who  arranged 
funerals  be!  ween  Dec.  1986  and  June  1987, 
hereafter  ci  ed  as  the  "Replication  Study"  in  the 
text,  or  "RS  "  in  notes). 

R-B-3— ( )ffice  of  Impact  Evaluation,  Bureau  of 
Consumer  I  Totection,  Federal  Trade  Commission. 
Market  Fac  s — Washington,  and  Dr.  J.  Paul  Peter, 
University  t  tf  Wisconsin,  Baseline  and  Follow-up 
Studies  for  Evaluating  the  Effect  of  the  Federal 
Trade  Comfnission  's  Funeral  Home  Industry  Trade 
Regulation  Pule:  Final  Report.  July  1982  (The  FTC- 
sponsored  I  tudy  and  follow-up  of  1,200  consumers 
who  arrang  k1  funerals  between  Nov.  1960  and  May 
1981,  bere4  Iter  cited  as  the  "Baseline  Study"  in  the 
text,  or  "BI  S"  in  notes). 

HX-122-  -February  1989,  FTC  Bureau  of 
Economics  itaff  report  analyzing  expenditure, 
selection  ai  d  compliance  data  from  the  1988 
Replication  Study  (hereafter  cited  as  the  "BE 
Report"). 

HX-66 — 1988  study,  sponsored  by  the  American 
Associalioq  of  Retired  Persons  and  conducted  by 
the  Gallup  Organization,  of  675  consumers  who 
arranged  fvfierals  between  April  1987  and  Oct.  1988 
(hereafter  dted  as  the  "Gallup  Study"). 

HX-l0ft4-Stateraent  of  Rebecca  Ayers,  National 
Research,  I^c,  presenting  the  results  of  a  national 
study  of  sob  funeral  directors. 

R-B-6— 4  985  FTC  Staff  publication  assisting 
funeral  prcjiridera  in  Rule  compliance  (hereafter 
"Compliance  Guidelines"). 
^Proposed  Findings  of  Fact,  Conclusions 
of  Law,  an^  Recommended  Decision  jointly 
submitted  ^y  the  National  Funeral  Directors 
Association  and  the  National  Selected  Morticians. 

R-M-1  l4-Pn)posed  Findings  of  Fact. 
Conclusions  of  Law,  and  Recommended  Decision 
submitted  by  the  American  Association  of  Retired 
Persons.    I 

2  The  Rule  had  two  effective  date*.  Those 
portioiu  o|the  Rule  that  prohibit  certain  oral  or 
written  rej^esentations  became  effective  on  January 
1, 1984.  481  FR  45537  (Oct.  6. 1983).  The  remainder 
of  the  RulcH- the  portions  Imposing  affirmative 
obligation!  on  funeral  providers — became  effective 
on  April  3#.  1984.  Id.  The  effective  date  of 
S453.3(b)(tKii)  of  the  Rule  was  changed  from 


cited  as  tha 
R-M- 


promulgate  the  Rule  was  appealed,  and 
was  subsequently  affirmed  in  Harry  & 
Br>ant  Co.  v.  FTC.  3  The  Funeral  Rule 
declares  it  an  unfair  or  deceptive  act  or 
practice  for  funeral  providers  to:  (1)  fail 
to  furnish  price  information  to  ftmeral 
consumers;  (2)  require  consumers  to 
purchase  items  they  do  not  desire  to 
buy;  and  (3)  embalm  deceased  human 
remains  for  a  fee  without  authorization. 
The  Rule  further  declares  it  a  deceptive 
practice  for  funeral  providers  to 
misrepresent:  (1)  the  necessity  for 
embalqiing,  caskets  for  cremation,  and 
grave  vaults  or  grave  liners;  (2)  legal  and 
cemetery  requirements;  (3)  preservation 
and  protection  capabilities  of  funeral 
goods  and  services;  and  (4)  cash 
advance  charges  for  items  arranged  for 
by  the  funeral  provider  on  the 
consumer's  behalf. 

To  prevent  those  practices  and  to 
correct  consumers'  misimpressions,  the 
Rule  contains  several  remedial 
requirements.  The  Rule  requires  that 
funeral  providers:  (1)  Disclose  written 
price  information  by  means  of  a  General 
Price  List  ("GPL"),  Casket  Price  List 
("CPL"),  and  an  outer  burial  container 
price  list  ("OBC-PL")  to  persons  who 
inquire  in  person  about  funeral 
arrangements  or  the  prices  of  funeral 
goods  and  services  (§§453.2(b)(2)-(4));« 
(2)  Give  purchasers  a  written  statement, 
after  they  have  selected  funeral  goods 
and  services,  containing  the  prices  for 
each  of  the  items  selected,  the  total 
price  for  the  funeral  arrangements 
selected,  price  estimates  or  actual  costs, 
if  known,  for  cash  advance  items,  and 
any  legal,  cemetery  or  crematory 
requirements  that  compel  the  purchase 
of  any  items  or  services  for  the 
particular  funeral  (§  453.2(b)(5)): 

(3)  Affirmatively  disclose  to  telephone 
callers  who  inquire  about  funeral 
"terms,  prices  or  conditions"  that  price 
information  is  available  over  the 
telephone  (§453.2(b)(l)(i)); 

(4)  Disclose  specific  price  information 
over  the  telephone  to  persons  who  call 
and  request  it  (§453,2(b)(l)(ii)); 

(5)  Make  truthful  representations 
about  legal  and  other  requirements  that 
compel  the  purchase  of  particular  items 
or  services  (§  453.3)); 


JMI 


January  1, 1984  to  April  30. 1984.  49  FR  564  (Jan. 
5. 1964). 

>  726  F.2d  993  (4th  Cir.  1984).  cert,  denied.  469 
U.S.  820  (1984).  The  Court  held  that  the  Funeral 
Rule  did  not,  as  alleged,  exceed  the  Commission's 
authority  under  $§  5  and  18  of  the  FTC  Act  and  did 
not  violate  funeral  directors'  First  Amendment 
rights  of  commercial  free  speech. 

*  The  Rule  permits  providen  to  incorporate  the 
Information  &t>m  the  casket  and  outer  burial 
container  price  lists  in  the  general  price  list.  This 
combined  list  also  must  be  offered  to  persons  who 
inquire  In  person  about  funeral  amngements  or  the 
prices  of  fuiMral  goods  and  services. 


Federal  Regirter  /  Vol.  59.  ^to■  7  /  Tuesday.  January  11.  1994  /  Rules  and  Regulations 


1593 


(6)  Allow  consumers  to  select  and 
purchase  only  those  goods  and  services 
thev  desire  (rather  than  offering  goods 
and  services  only  in  predetermined 
packages)  (§  453.4(b)); 

(7)  Seek  express  approval  before 
embalming  the  deceased  for  a  fee 
(§453.5)); 

(8)  Make  truthful  representations 
about  the  preservative  and  protective 
value  of  funeral  goods  and  services 
(§  453.3(e)); 

(9)  Disclose  that  they  charge  a  fee  for 
obtaining  cash  advance  items,  if  that  is 
the  case  (§453.3(0);  and 

(10)  Make  unfinished  wood  boxes  or 
alternative  containers  available  for 
direct  cremation,  if  the  provider  offers 
direct  cremation  (§  453.4(a)(2)). 

The  Commission  in  its  1982 
Statement  of  Basis  and  Purpose  stated 
that  the  essential  purpose  of  the  Rule  is 
to  lower  barriers  to  price  competition  in 
the  funeral  market  and  facilitate 
informed  consumer  choice.^  The  Rule 
thus  seeks  to  ensure  that  consumers 
have  access  to  sufficient  information  to 
permit  informed  punJiase  decisions, 
that  consumers  are  not  required  to 
purchase  items  they  do  not  want  and  are 
not  required  by  law  to  purchase,  and 
that  misrepresentations  are  not  used  to 
Influence  consumer  purchase 
decisions.^ 

The  staff  on  July  9. 1985  issued  Pinal 
Compliance  Guidelines  to  assist 
providers  in  their  efforts  to  comply  with 
the  Rule.'  Following  an  initial  period 
where  the  Commission  sought 
principally  through  educational  efforts 
to  encourage  Industry  compliance,  the 
Commission  to  date  has  obtained  thirty- 
six  consent  orders  and  one  litigated 
order  in  thirty-seven  completed  federal 
district  court  actions  filed  against 
individual  providers  regarding  various 
violations  of  the  Rule.' 


'  47  FR  42260  (Sept.  24, 1982).  R-B-5  (hereafter 
cited  as  "SBP"). 

•47  FR  42260  (Sept.  24, 1982),  R-B-5. 

TR-B-6  (50  FR  28062). 

•  U.S.  ¥.  Troy  Suggi  Funeral  Home.  Na  CA3-87- 
1258-G  (Ni).  Tex..  May  20. 1987);  FTC  v.  Crane 
Rholon  Services  Corporation,  Na  CA-3-87-1545- 
T  (NJJ.  Tex..  June  13, 1988):  US.  r.  Ware  Crett. 
Inc,  No.  CA4-8e-»37-K  (NJ).  Tex..  July.  11, 1988); 
VS.  ».  Morton  Co.  Moiticiana.  Na  88-1828  (D.D.c!. 
July  11. 1988):  US.  v.  Simon  FunemI Chapel.  Na 
88-874PA  (D.  Or..  August  3. 1988):  US.  v.  Manning 
Funmil  Chapel.  Inc.,  No.  8a-408S  (D.  Idaho. 
August  26. 1988):  US.  v.  Funeral  Corporation 
Texas,  Na  CA4-6929  E  (N.D.  Tex..  January  11. 
1999);  FTC  v.  Niday  Funeral  Honte.  Inc,  Na  H-M- 
2808  (SJQ.  Tex.,  November  1. 1989):  US.  v. 
Errinpon  MsnorMf  Chapel.  Na  8e-0640M  P.N.M.. 
August  le,  1089):  US.  v.  Turner  FunemI  Home, 
Inc.,  No.  8»-5217  (EJ).  Pa.,  July  21. 1989);  US.  v. 
Eddy's  Funeral  Home,  No.  a»-693  P.  Nev., 
SepMmber  14, 1989):  FTC  v.  Dudhykl  Hit^tet 
Funeral  Co..  710  F.  Supp.  1524  (NJX  TaoL  1988). 
appeal  (Msmined.  801  F.2d  588  ($lb  Or.  1888);  US. 
V.  VaO-Hek  AuMfoi  Hoam,  No.  NA9»-«7-C  (SJX 


B.  The  Amended  Rule 

The  Commission,  in  promulgating  the 
amended  Rule,  seeks  to  Increase  the 
Rule's  potential  benefits  to  consumers 
by  clarifying  its  requirements  and 
reducing  actual  or  potential  compliance 
burdens  on  the  funeral  industry.  Such 
action  should  increase  provider 
compliance  with,  and  consumer 
understanding  of,  the  Rule's  disclosure 
and  other  obligations.  Based  on  the 
record  in  this  proceeding,  the 
Commission  has  concluded  that  the  low 
levels  of  industry  compliance  with,  and 
consumer  awareness  of,  the  Rule  do  not 
permit  a  full  cost-benefit  analysis  of  its 
impact,  because  the  analysis  does  not 
capture  the  full  effects  of  the  Rule  had 
there  been  greater  compliance.  Despite 
this  finding,  the  Commission  has 
determined  from  the  record  evidence 
that  the  Rule  is  providing  pro- 
competitive  and  infonnational  benefits 
to  consumers  that  outweigh  its  costs  to 
providers,  and  that  those  benefits,  but 
not  costs,  are  likely  to  increase  over 
time  as  Rule  compUance  and  consumer 
awareness  of  their  rights  under  the  Rule 
increase.  The  Commission  has  further 
concluded  that  the  record  in  this 
proceeding  does  not  contain  a  sufficient 
basis  to  overturn  the  Rule's  presumptive 
validity  as  a  legally  promulgated  rule. 


Ind..  May  11. 1990);  US.  v.  fJJ.  S-M.  Invt>stme„t, 
Inc..  Na  90-C-476-J  fD.  Utah,  May  30, 1990);  US. 
V.  Allen  Fur>erol  Home.  Itk  .  No.  IP-90-1430-C 
(Si).  iDd..  June  8. 1990):  U.S.  ».  FitzbanryS  Funeral 
Home.  No.  CV-N-90-282-BRT  (D.  Nev..  June  25. 
1990):  US.  V.  Strifper  Community  Funeral  Homes, 
Na  9e-1809  (WD.  Pa..  November 5, 1990):  US.  v. 
h4oore  Funeral  Homes.  Inc.,  No.  9e-C-965-C  (N.D. 
Okia.,  November  14,  1990);  U.S.  v.  Wetzel  and  Son. 
Inc.,  No.  91-2562  (Ei).  Pa..  April  24.  1991);  US.  v. 
Peake  Memorial  Chapel,  Inc.  Na  CV91-637-RE  (D. 
Or.,  July  5, 1991);  fTC  v.  Perkins  Funeral  Home. 
Inc..  Na  391-CV-00556-JAC  (D.  Conn..  September 
25. 1991  y.  US.  V.  McCann  S-  Son  FunemI  Home, 
No.  91-C-6517  (N.D.  111.,  October  30,  1991);  US  v. 
Coble's  Fortune  h4ortuary,  Na  C-91-3883-SC  (N  J). 
Cal.,  November  26. 1991);  US.  v.  Wilhelm  Funeral 
Home,  Inc..  No.  S-91-3152  CD.  Md..  November  6, 
1991);  US.  V.  Restland  Funeral  Home,  tnc^  No  3- 
91CV-2576-G  (N.D.  Tex.,  filed  December  3. 1991) 
(in  litigation):  US.  v,  ScoAi  Memorial  Home,  Inc.. 
No.  91-5679  [QH.].,  December  30.  1991);  U.S.  v. 
Montrose  Valley  Funeral  Hoam,  Inc..  No.  92-^-645 
(D.  Cola.  April  6.  1992);  US  ».  Dougkst-Marsh, 
Inc.,  No,  92-30004-F  (D.  Mass..  January  6, 1992): 
US.  V.  Higgins  funeral  Home,  Inc.,  No.  92-lOlOOS 
(D.  Mass..  February  19. 1992);  US.  v.  Ellistoa 
Funeral  Home.  Na  92-C-4294  (N.D.  111..  July  6. 
1992);  US.  ». /M.  Poeeyand  Sons,  Inc..  Na  CAS: 
92-2221-17  (D.SC,  August  17.  1992);  US.  ».  fohn 
Harold  DavU,  Na  92-104»-CIV-C»U/-22  (MJ).  Fla., 
November  13. 1992);  US.  v.  Valley  of  the  Temples 
Mortuaries.  Ud.,  Na  93-0073  (D.  Haw..  December 
1. 1992);  US.  V.  Memorial  Guordktn  Plans.  Inc..  No. 
92-2967-MlBio  (WJX  Tena..  Novwnber  25. 1992); 
US.  V.  Macku  Mortuary  Service*.  Na  C93-01 93 
(ND.  Cal..  January  26. 1993);  US  v.  Meyer  FunemI 
Home.  Inc..  No.  l-fl3-CV-10010  (S.D.  Iowa.  Marcli 
25.  1993);  US.  ».  CA.  Andmon  FunemI  Parlor*. 
Inc..  No.  C93-1939-EFL  (NX).  CaU  June  11, 1993); 
and  US.  v.  Ronald  W.  Brown  d/hfa/ Comisky- 
Roche  FunemI  Home,  Na  CB3-2819-WHO  (NJX 
Cal.  July  29. 1993). 


The  Commission  has  concluded, 
however,  that  clarifying  amendments  to 
the  price  disclosure  and  "unbundling" 
provisions  of  the  Rule  are  necessary  to 
clarify  that  it  shall  be  an  unfair  or 
deceptive  practice  to  impose  non- 
declinable  fees  in  addition  to  the  one  for 
"basic  services  of  funeral  director  and 
staff,"  permitted  under 
§453.2(b){4)(iii)(q.  These  amendments 
effectively  eliminate  the  impnisition  of 
so-called  "casket  handling  fees"  as 
separate  non-declinable  fees  charged  to 
consumers  who  purchase  caskets  from 
non-funeral  home  sources.'  The 
Commission  has  determined  that  these 
fees  serve  to  frustrate  the  Rule's  basic 
"imbundling"  requirement  by 
penalizing  consumers  who  decline  . 
caskets  sold  by  the  funeral  home  and 
instead  purchase  them  from  third  party 
sellers.  The  emergence  of  third-party 
casket  sellers,  and  consequently,  those 
fees,  have  developed  in  the  market  since 
the  Rule's  promulgation. 

The  Commission  further  has 
concluded  that  repeal  of  the  affirmative 
telephone  disclosure  requirement 
(§453.2(b)(l)(i))  is  warranted  because  its 
costs  outweigh  its  actual  and  potential 
benefits.  The  record  evidence  Indicates 
that  the  affirmative  telephone  disclosure 
is  an  inartful  and  unnecessary  signal  to 
consumers  about  the  availability  of 
price  information.  The  Commission  has 
determined  that  the  Rule's  other  price 
disclosure  provisions  are  adequate,  and 
that  this  provision  is  unUkely  to  provide 
substantial  additional  benefits  to 
consumers.  Record  evidence  indicates 
that  the  Rule  is  contributing  now  to 
increased  consumer  "price-sensitivity" 
that  results  in  some  consumer  shopping 
for  lower-cost  providers  and  services. 
Consumers  who  call  to  first  arrange  a 
date  and  time  for  a  funeral  service, 
however,  or  who  request  the  removal  of 
remains,  likely  expect  an  empathetlc 
response,  and  may  be  seriously  offended 
by  the  uninvited  offer  to  discuss  prices. 
Some  consumers  in  that  circumstance 
are  likely  to  interpret  the  affirmative 
disclosure  as  an  indication  of  an 
unwarranted  provider  concern  with  the 
consumer's  abiUty  to  afford  services. 
The  provision's  likely  inability  to 
benefit  consumers  does  not  justify  the 
imposition  of  such  undue  awkwardness 
and  potential  offense  in  what  is 
otherwise  an  extremely  delicate 
business,  social  and  personal 
transaction.  The  Commission  has 
concluded  that  the  integrity  of  the 


*To  the  extant  that  these  fises  Include  a  charge  tot 
provider  overbeed  that  I*  not  allocated  to  other 
items  offered  for  sale,  the  amended  Rule  does  not 
prohibit  their  inclusion  in  the  Doo-decUxtable 
•ervica*  fae  permitted  uader  S  453J(bX4XiUKC). 
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Rule's  price  disdosxire  requirements 
will  be  maintained  by  retention  of  the 
requirement  to  provide  price  and  other 
readily-available  information  over  the 
telephone  on  request 

Tne  Commission  further  has  adopted 
a  variety  of  minor,  "fine-tuning" 
amendments  in  light  of  the  evidence  on 
industry  compliance.  Those 
amendments  are  designed  to  clarify  the 
Rule's  requirements  and  reduce  actual 
or  potential  compliance  burdens  in 
order  to  increase  provider  compliance 
with,  and  consiuner  understanding  of, 
the  Rule's  disclosures.  Those 
amendments,  which  do  not  alter 
providers'  basic  obligations  or 
consumers'  rights  imder  the  Rule, 
concern  the  timing  of  giving  the  general 
price  list  and  other  disclosure 
requirements,  the  casket  and  outer 
burial  container  price  list  disclosures, 
and  the  general  "unbundling" 
provision. 

Finally,  the  Conunission  has  adopted 
several  technical  Rule  amendments  that 
are  necessary  to  correct  inconsistencies 
or  imnecessary  langiiage  in  certain  Rule 
provisions,  or  to  complement  other 
recommended  amendments,  'o 

C.  Background  of  this  Proceeding 

1.  The  Commission's  Findings  in  1982 

The  Commission  required  this  imique 
review  to  determine,  at  an  early  date:  (1) 
Whether  the  Rule  is  operating  as 
expected  in  reducing  barriers  to  price 
competition  and  increasing  informed 
consumer  choice,  or  whether  some 
modification  is  necessary  to  facilitate 
those  benefits;  and  (2)  whether  there  is 
a  need  to  continue  the  Rule  after  it  has 
had  an  opportunity  to  work  in  the 
marketplace;  termination  would  be 
considered  if  increased  competition  has 
largely  corrected  the  problems 
addressed  by  the  Rule.'  > 

The  Commission  determined, 
however,  that  the  Rule's  effects  on  the 
funeral  market  may  be  evidenced  more 
slowly  than  in  other  industries  due  to 
factors  it  found  unique  to  the  funeral 
transaction.  12  One  of  those  factors  was 
that  many  consumers  would  not  have 
exposure  to  the  Rule-required  price  lists 
and  other  provisions  for  many  years 


'"Little,  if  any,  systematic  or  otherwise  reliable 
evidence  ir.  the  record  documents  industry-wide 
deceptive  or  unfair  practices  concerning  Rule- 
related  issues  by  cemeteries,  crematories  that  do  not 
sell  funeral  goods,  or  other  sellers  of  funeral  goods 
or  funeral  services  not  presently  subject  to  the  Rule. 
Therefore,  the  Commission  has  declined  to  expand 
the  Rule  to  cover  such  entities,  as  recommended  by 
some  rulemaking  participants.  See  R-N-1  (SR)  at 
109-121  for  a  full  discussion  of  the  evidence  on  this 
issue. 

1 1  R-B-5  (Statement  of  Basis  and  Purpose)  at 
42261.  42299. 

»  Id.  at  42299. 


because  purchases  of  funerals  are 
infrequept.  Unlike  other  situations, 
consumers  also  are  unusually 
susceptible  to  influence  from  the  funeral 
director's  advice  because  of  the  unique 
combinajtion  of  emotional  stress,  lack  of 
experier  ce  and  information,  and  tight 
time  cor  straints.  The  Commission 
predicte  i  as  a  result  that  the  initial 
stimulus  for  price  competition  would 
likely  cc  me  from  existing  or  new 
provide]  s  that  begin  to  advertise  and 
otherwise  compete  on  the  basis  of  price. 
The  ConMnission  concluded  that  it 
could  ndt  say  how  quickly  the  Rule's 
competijive  impact  would  begin  to  be 
felt  in  light  of  traditional  industry 
constraints  on  price  competition  and 
barriers  to  entry. 

.  The  Cpnunission  nonetheless 
predicteo  that  the  Rule  could  provide 
economic  benefits  for  consumers  in 
various  ways.i^  Should  greater  price 
competition  emerge,  for  example,  the 
Rule  could  reduce  or  hold  stable  actual 
prices  ai^d  overall  consimier 
expenditures  for  funerals.  This  would 
most  likely  result  from  increased 
consumtr  price-sensitivity,  which  might 
lead  sonie  consumers  to  shift  from 
higher  ti  lower-priced  providers. 
Expendiiures  could  also  be  reduced  as 
consiuntrs  decline  items  previously 
required  in  packaged  funerals,  and  as 
unfair  o|  deceptive  acts  or  practices  that 
induced  consumer  purchases  decline. 
Finally,  he  Commission  determined 
that  mai  datory  price  itemization  was 
warrant)  d  even  if  some  consumers 
knowingly  chose  to  buy  more  goods  and 
services  than  they  woidd  have  imder 
package  only  pricing.  The  purpose  of 
the  Rule  is  to  enhance  consumer  choice. 
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commission  finally  determined 

competition  induced  by  the 

reduce  price  levels, 

itemization  presented 

for  providers  to 

ly  raise  prices.'*  Providers 

to  raise  itemized  prices  or 
for  the  lowest-priced  fimeral, 
pie,  in  order  to  increase  profits 
it  for  increased  consumer 
of  certain  items.  The 
ion  reasoned,  however,  that 
does  not  require  those 
use  it  does  not  preclude 
industry  pricing  methods, 
)ackage  pricing  and  "graduated 
'  of  proportionately  more 
from  higher-priced  funerals. 
Coi^ission  further  concluded  that 
may  not  be  able  to  raise  prices 
recoup  lost  revenue  or 
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increase  profits  as  price  competition 
increases  under  the  Rule. 

2.  The  Mandatory  Review  Proceeding 

The  Commission  on  December  9, 1987 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (hereafter 
"ANPR")  describing  the  planned  review 
of  the  Funeral  Rule."  The  ANPR 
notified  the  public  that  the  Commission 
intended  to  conduct  the  rulemaking, 
and  solicited  public  comments  on  many 
of  the  key  Rule-related  issues.  The 
ANPR  contained  44  questions 
concerning  consumer  and  funeral 
provider  experiences,  the  scope  of  the 
Rule,  compliance,  various  Rule 
provisions,  regulatory  flexibility  and  the 
paperwork  burden  imposed  by  the  Rule. 
The  majority  of  the  commenters  '^ 
recommended  retention  of  the  Rule. 
Funeral  director  trade  groups 
recommended  repeal  or,  in  the 
alternative,  substantial  modification  and 
expansion  of  the  Rule  to  cover  other 
sellers,  such  as  cemeteries. 

Following  a  review  and  assessment  of 
the  comments,  the  Commission  on  May 
31, 1988  published  a  Notice  of  Proposed 
Rulemaking  (hereafter  "NPR")  initiating 
this  review  proceeding,"  The 
Commission  in  the  NPR  established  a 
schedule  for  three  public  hearings  to  be 
held  in  Washington,  Chicago,  and  San 
Francisco,  and  requested  comment  on  a 
number  of  questions  set  out  in  the 
notice.  In  all,  189  individuals  and 
groups  submitted  written  comments, 
including  two  funeral  directors,  five 
cemetery/crematory/third-party  casket 
seller  groups  or  individuals,  six  funeral 
director  trade  associations,  147 
consumers,  27  consiuner/memorial 
society  groups,  one  federal  official  and 
one  state  group. 

During  the  public  hearings, 's 
testimony  was  received  from  sixteen 


"  52  ra  46706. 

'*Over  350  persons  responded  to  the  request  for 
public  comment,  including  131  consumers,  134 
funeral  directors.  46  memorial  societies,  and 
approximately  20  trade  associations  and  related 
industries. 

"R-A-1  (S3  FR  19864). 

■* Based  on  requests  from  interested  parties  who 
wished  to  question  witnesses  at  the  public  hearings, 
the  Presiding  Officer  designated  four  groups  for  that 
purpose:  (1)  The  Consumer  Interest  Croup, 
including  the  American  Association  of  Retired 
Persons  and  the  Continental  Association  of  Funeral 
and  Memorial  Societies:  (2)  the  Funeral  Director 
Croup,  including  the  National  Funeral  Directors 
Association  and  the  National  Selected  Morticians 
(that  group  also  included  William  Pierson,  the 
owner  of  the  Hursen  Funeral  Home,  the  Illinois 
Funeral  Directors  Association,  and  the  Conference 
of  Funeral  Service  Examining  Boards;  (3)  the 
Crematory  and  Prearrangement  Croup,  including 
the  Cremation  Association  of  North  America  and 
the  Pre-Arrangement  Association  of  America:  and 
(4)  the  Special  Cemetery  Croup,  including  the 
American  Cemetery  Association.  The  Presiding 


fimeral  directors,  five  monument 
builders,  one  vault  seller,  sixteen 
ceraeterians/cremationists,  one 
individual  who  provides  business  and 
consulting  services  to  industry 
members,  seven  state  officials,  twenty 
consumer  advocates,  nine  consumers/ 
clergy/coimselors,  and  eight 
economists/survey  experts  or 
consultants  (one  economist  testified 
twice). 

In  April  1989,  Rebuttal  Submissions 
were  filed  by  the  staff,  the  Cremation 
Association  of  North  America 
("CANA"),  the  Moniunent  Builders  of 
North  America  ("MBNA"),  the  National 
Funeral  Directors  Association  ("NFDA") 
and  National  Selected  Morticians 
("NSM")  (joint  rebuttal),  the  American 
Cemetery  Association  ("ACA''),  the 
American  Association  of  Retired 
Persons  ("AARP")  and  the  Pre- 
Arrangement  Association  of  America 
("PAA").  In  response  to  a  request  from 
the  Presiding  Officer,  those  groups  other 
than  the  staff  also  filed  Proposed 
Findings  of  Fact,  Conclusions  of  Law 
and  Recommended  Decision  in  May 
1989. 

In  addition  to  all  of  the  testimonial 
and  written  information  just  described, 
the  record  contains  three  national 
surveys  of  actual  funeral  arrangers, 
conducted  in  1981. 1987  and  1988.  The 
1981  Baseline  Study  (or  "BLS")  ">  was 
conceived  as  a  benchmark  for  later 
comparison  vrith  the  1987  Replication 
Study  (or  "RS").2o  Conducted  for  the 
Commission,  these  studies  examined; 
(1)  Consumer  purchasing  behavior  and 
expenditures  for  funerals;  (2)  consumer 
knowledge  of  the  funeral  market;  and  (3) 
industry  practices  and  prices.  By 
comparing  the  resuhs  of  the  two  studies, 
inferences  could  be  drawn  about  the 
Fimeral  Rule's  impact  on  the  funeral 
market.  The  Bureau  of  Economics 
Report  of  February  19892'  contains  that 
comparative  analysis.  The  Gallup 
Organization  conducted  the  third,  and 
most  recent,  study  of  funeral  arrangers 
for  the  AARP.22  Viewed  together,  those 
three  empirical  surveys  represent  the 
most  reliable  and  comprehensive 
systematic  data  available  on  consumer 
experiences  under  the  Rule  in  shopping 
for  and  choosing  funeral  goods  and 
services,  and  of  industry  Rule 
compliance.23 


Officer  established  the  last  group  for  the  limited 
purpose  of  conducting  examination  on  whether  the 
Rule  should  be  expanded  to  include  cemeteries.  See 
R-A-37. 

"R-B-3.  supra  n.1. 
»R-B-2,  supra  n.  1. 
"HX-122. 

23  The  Gallup  Study,  HX-66,  supra  n.  1. 
"With  respect  to  the  BLS.  however,  the  1982 
rulemaking  staff  concluded  from  it«  review  of  • 


In  addition  to  these  empirical  studies, 
statistical  data  and  testimony  presented 
by  Mr.  Wendell  Hahn  of  the  Federated 
Funeral  Directors  of  America  (hereafter 
"FFDA"),  an  independent  firm  that 
provides  financial  and  business 
consulting  services  to  some  1 ,500 
independent  funeral  homes  in  30  states, 
representing  about  10%  of  all  funerals 
per  year.  aHorded  evidence  on  changes 
in  funeral  home  costs  of  operation  and 
prices  under  the  Rule.  A  1988  national 
survey  of  500  funeral  directors 
presented  by  the  AARP  provided  similar 
evidence.24  a  1987  survey  of  state  laws 
regulating  the  funeral  transaction  is  also 
part  x)f  the  record,  as  is  the  1984  survey 
of  NFDA  members  regarding  changes  in 
provider  practices  under  the  Rule.  The 
record  further  contains  two  national, 
opinion  surveys  concerning  consumers' 
views  about,  and  knowledge  of,  various 
Rule  requirements,  and  five  other 
surveys  of  cemeterians,  cremationists, 
monument  builders  and  memorial 
societies  conducted  by  interested  groups 
on  specific,  Rule-related  issues. 

The  rulemaking  stan^and  Presiding 
Ofiicer  published  their  respective 
Reports  in  June  and  July  1990, 
summarizing  the  record  evidence  and 
recommending,  with  minor  differences, 
retention  of  the  Rule,  repeal  of  the 
affirmative  telephone  disclosure, 
prohibition  of  separate  non-declinable 
fees,  in  addition  to  the  non-declinable 
fee  for  basic  services  of  funeral  director 
and  staff,  such  as  so-called  "casket 
handling  fees,"  and  the  adoption  of 
several  "fine-tuning"  amendments.^*  In 
response  to  the  Presiding  Officer's 
published  invitation,^*  forty-nine  groups 
and  individuals  submitted  comments  en 
those  reports  by  November  1,  IQQO.-' 


telephone  validation  study  that  the  BLS  data  wer« 
subject  to  qualification  and  differing  interpretation 
in  four  specLHc  areas  where  the  data  appeared  to 
confiict  with  evidence  already  on  the  original 
record— consumers'  receipt  of  telephone  price 
information,  written  Itemized  price  information  and 
itemized  statements,  and  requests  for  permission  to 
embalm.  See  R-B-70  (Memorandum  from  Funeral 
Rule  Staff  to  Commission.  "Impact  Evaluation 
Survey.  Funeral  TRR."  July  15, 1982).  The 
Commission  in  its  comparative  analysis  of  the 
Baseline  and  Replication  study  data  does  not  rely 
on  the  Baseline  data  in  those  four  areas. 

"Ayers,  HX-108,  supra  n.  1. 

25  See  R-N-1  (SR)  and  R-O-1  (FOR). 

»55  FR  30925  (July  30. 1990). 

"The  commenters  included  22  consumer 
organizations  (19  local  funeral  and  memorial 
societies,  the  CAFMS — two  comments,  the  National 
Consumers  League,  and  the  AARP);  three 
individual  consumers:  12  funeral  industry  trade 
associatioru.  Including  five  state  funeral  director 
associations  (California,  Illinois.  Michigan,  North 
Carolina  and  South  Carolina),  the  Funeral  Director 
Services  Association  of  Chicago,  the  ACA,  the 
CANA,  the  PAA,  the  MBNA,  the  Casket 
Manufacturer*  Association,  and  the  NFDA  and 
NSM)  (Joint  cofiunenl):  five  individual  funeral 
directora;  two  casket  manuCacturera  or  distributors; 


On  Jime  20, 1991,  the  Bureau  of 
Consumer  Protection  forwarded  its  final 
recommendations  to  the  Commission  on 
this  review  proceeding.  The  rulemaking 
staff  continued  the  major 
recommendations  contained  in  its  1990 
Report,  and,  together  with  the  Bureau  of 
Economics  staff,  jointly  recommended  a 
separate  amendment  concerning  the 
disclosures  that  are  necessary  whenever 
the  fee  for  "services  of  funeral  director 
and  stair'  is  incorporated  in  the  price  of 
caskets  offered  for  sale.a  The  Bureau  of 
Economics  concurred  with  all  of  the 
rulemaking  stafTs  recommendations 
concerning  substantive  Rule 
provisions.29 

On  November  21. 1991. 
representatives  of  the  NFDA.  NSM. 
AARP.  CANA.  ACA.  MBNA  and  PA.\ 
made  oral  presentations  to  the 
Commission  concerning  this  review 
proceeding.  On  January  28. 1993,  after 
reviewing  the  rulemaking  record  as  a 
whole,  the  Commission  voted 
unanimously  to  retain  and  amend  the 
Rule,  incorporating  all  of  the 
substantive  changes  recommended  by 
the  rulemaking  staff  and  the  Bureau  of 
Economics. 

n.  Basts  for  the  Amended  Rule 

A.  The  Legal  Standard  for  Amending 
the  Rule 

Section  18(d)(2)(B)  of  the  FTC  Act 
states  that  "(a)  substantive  amendment 
to,  or  repeal  of,  a  rule  promulgated 
under  subsection  (a)(1)(B)  shall  be 
prescribed,  and  subject  to  judicial 
review,  in  the  same  manner  as  a  rule 
prescribed  under  such  subsection." -'o 
Thus,  the  standard  of  judicial  review  for 
amendment  to,  or  repeal  of,  a  section  18 
rule  is  identical  to  that  for  any  rule 


one  cemetery/third-party  casket  seller,  one 
economist,  and  two  funeral  industry  rir.anc;el 
consultants,  including  the  FFDA. 

»  BE  also  recommended  a  clarifying  change  lo  the 
definition  of  "services  of  funeral  director  and  staff. " 
in  which  the  rulemaking  staff  concurred. 

"The  Office  of  the  Director.  Bureau  of  Ccr.jjmf  r 
Protection,  favored  a  limited  review  by  the  Bureau 
of  the  amended  Rule  to  measure  its  impact,  in 
particular  the  prohibition  of  "casket  handling  fees.  ' 
See  Memorandum  from  Gerald  Caplan.  Deputy 
Director,  Bureau  of  Consumer  Protection,  to  the 
Commission,  June  20, 1991  at  5.  The  Bureau  of 
Economics  recommended  the  Inclusion  of  a  futu.'e 
and  final  mandatory  review  of  the  Rule  under  the 
rulemaking  procedures  of  section  18  of  the  FTC  Act. 
See  Memorandum  from  Peter  Vander  Nat,  Bureau 
of  Economics,  to  the  Commission,  August  26. 1991 
at  3.  The  Commission  has  not  adopted  either 
recommendation,  but  has  scheduled  the  Funeral 
Rule  for  a  mandatory  "notice  and  comment"  review 
in  1999,  in  accordance  with  its  ten-year  review 
schedule  adopted  for  all  Commission  rules  and 
guides.  See  58  FR  11554  (Feb.  25,  1992). 

»The  Commission's  rulemaking  standards 
applicable  to  promulgation  and  amendments  of  a 
Section  18  rule  require  a  preponderance  of  reliable 
evidence.  See  Statement  of  Elasis  and  Purpose, 
Credit  Practices  TRR,  49  FR  7740  (March  1. 1984). 
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prescribed  pursuant  to  section  18.  Upon 
judicial  review,  a  section  18  rule  may  be 
set  aside  if  it  is  "arbitrary,  capricious" 
or  otherwise  not  in  accordance  with  law 
upon  any  of  the  grounds  set  forth  in  the 
Administrative  Procedure  Act  (APA)  at 
5  U.S.C.  706(2)(AHD).  or  if  the  factual 
determinations  upon  which  the  rule  is 
based  are  net  supported  by  "substantial 
evidence"  in  the  rulemaking  record  as  a 
whole." 

In  their  Proposed  Findings,  funeral 
director  groups  assert  that  the  current 
rulemaking  is  subject  to  the  same 
standards  and  procedures  as  a  de  novo 
rulemaking.  Therefore,  they  appear  to 
contend  that  the  Commission  must 
support  any  decision,  including  the 
retention  of  the  Funeral  Rule,  on  a  new 
administrative  record  compiled  afresh. Si 

This  view  is  incorrect.  A  decision  to 
retain  any  portion  of  the  current  Rule 
may  be  based  upon  evidence  gathered 
during  the  original  rulemaking  and  the 
Commission's  subsequent  enforcement 
e.xperience,  as  well  as  evidence  adduced 
during  the  current  rulemaking.  Indeed,    ' 
to  the  e.xtent  that  nothing  supplements 
evidence  from  the  initial  rulemaking, 
there  is  a  presumption  that  the  existing 
rule  should  be  retained." 

As  discussed  elsewhere  in  this 
Statement  of  Basis  and  Purpose,  the 
Commission  has  evaluated  the  relative 
costs  and  beneGts  of  the  Rule,  industry 
compliance,  the  Rule's  effect  on 
competition  and  consumer  awareness, 
and  a  number  of  other  factors,  to 
determine  whether  to  retain,  amend,  or 
repeal  the  Rule.  In  making  that 
determination,  the  Commission  has 
taken  into  account,  among  other  things, 
the  comments  received  in  this 
rulemaking  as  well  as  the  record 
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establishi  kI  in  the  original  rulemaking 
proceediig  and  the  Commission's 
experience  in  enforcing  the  existing 
Rule.  Th«  Commission  believes  that  its 
decision  ko  retain  certain  provisions  of 
the  Rule  While  supplementing  or 
amending  others,  as  described  in  this 
Statement  of  Basis  and  Purpose, 
comports  with  the  legal  standards 
discussei ;  earlier  governing  Section  18 
rules. 

B.  Overa.  I  Costs  and  Benefits  of  the  Rule 

1.  Repea 

Views 


"  15  U  S.C  578le)(3):  Consumers  Union  of  the 
United  States.  Inc.  v.  FTC.  801  F.2d  417.  422  (DC 
Cir.  1986). 

»R-M-9  (NFDVNSM)  at  213-214.  Th«  NFDA/ 
NSM  further  suggest  that  any  change  in  the  Rule's 
requirements  (other  than  repeal)  must  be  based  on 
new  evidence  that  current  practices  are  unfair  or 
deceptive,  in  accordance  with  the  Commission's 
regulatory  authority.  Id.  at  220-221.  The  amended 
Rule,  however,  except  as  noted,  covers  no  other 
new  acts,  practices,  or  sellers  of  funeral  goods  or 
services.  Moreover,  the  Commission  concludes  that 
the  NFDA/NSM  position  is  inaccurate.  The 
Commission  when  it  promulgated  the  Rule 
determined  that  the  covered  practices  were  unfair 
or  deceptive,  as  the  Rule  states.  The  Rule,  however, 
also  contains  many  "preventive  requiremects" 
designed  to  remedy  those  practices.  Those 
preventive  requirements  may  be  modified  without 
an  entirely  new  record,  as  discussed  in  the 
accompanying  text.  As  the  Commission  stated  in 
mandating  this  review,  one  of  its  purpose*  was  to 
determine  whether  the  Rule  is  operating  a* 
expected  in  reducing  barriers  to  price  competition 
and  increasing  consumer  choice,  or  whether  some 
modification  is  necessary  to  fadlitate  those  benefits. 
R-B-5  (SBP)  at  42299. 

M  See  Motor  Vehicle  Stfrs.  Au'n  v.  State  Farm 
Mut.  Auto.  ItiM.  Co,  4«3  VS.  29,  42  (19e3). 


VS.  Retention:  Participants' 


The  va  st  majority  of  rulemaking 
participa  its  supported  the  Rule's 
retention ,  or  its  expansion  to  cover  other 
sellers.  C  f  the  189  NPR  commenters  and 
83  publii  hearing  witnesses,  only  eight 
imequi vocally  advocated  repeal  of  the 
Rule.**  TWo  participants  suggested 
repeal  as  an  alternative,  if  the 
Commisj  ion  declined  to  make  various 
substantive  amendments;  two  advocated 
use,  in  their  view,  existing 
were  deemed  adequate  to 
nsumers.Js 

lA,  the  largest  association  of 
funeral  iadustry  firms,  was  the  major 
proponent  of  repeal, 38  asserting  that 
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"Those  tight  were:  The  NFDA  (R-C-6,  R-M-9); 
the  Funeral  Directors  Service  Association  of 
Chicago  (R-4^5)(repeal  or  sunset):  Mr.  Ninker, 
funeral  dir^or  (R-G-1):  the  Conference  of  Funeral 
Service  Ex^iuing  Boards  (R-J-1):  the  National 
Concrete  Bi  irial  Vault  Association  (R-E-2);  Mr. 
Hahn.  FFD,  k,  Tr.  Vol.  n,  674-675, 678  (because  he 
believes  \iu  marketplace  will  not  change 
significant!  f  as  a  result,  even  though  the  Rule  has 
made  provi  lers  more  aware  of  their  cost 
component  i  and  those  few  consumers  who  are 
interested  i  lore  aware  of  funeral  prices):  Mr.  Yurs, 
funeral  din  ctcr,  Tr.  Vol.  0,  554:  and  the  Dlinois 
Funeral  Oil  actors  Association  (R-G-2). 

"Those  bur  include:  The  NSM  (R-G-3;  R-M-9 
at  224)  (rep  sal  unless  major  amendments  are 
adopted  as  ;>roposed  and  a  "sunset"  date  is 
mandated):  the  NYS  Funeral  Directors  Association 
(R-G-4)  (R  lie  is  redundant  to  New  York  law);  Mr. 
Hocker,  Pn  sident,  NFDA,  Tr.  Vol.  m.  1399, 1400, 
1444-1445  [NFDA  advocates  repeal,  but  his 
personal  ol  jections  are  limited  to  three  areas — 
affirmative  telephone  disclosure,  GPL  timing  and 
distributioi  ,  and  prior  permission  to  embalm; 
otherwise,  he  Rule  has  educated  consumers  about 
the  funeral  process  and  many  providers  say  they  are 
not  overly  lurdened  by  the  Rule);  and  Mr.  Farrow, 
Exec.  Dir,  1  exas  Funeral  Service  Commission,  Tr. 
Vol.  in,  55(  -551.  573  (Rule  is  unnecessary  in  light 
of  Texas  fu  leral  law,  which  is  patterned  after  the 
Rule  and  b  meflts  consumers). 

10  One  is  ue  raised  during  the  proceedings  was 
whether  in  lividual  members  of  the  NFDA  or  other 
trade  grou|  s  agree  that  the  Rule  warrants  repeal. 
Several  sui  veyt  and  other  evidence  introduced  Into 
the  record  ndicated  that  many  funeral  directors 
may  not  w|olIy  agree  with  the  NFDA  view.  See, 
e.g..  HX-3J  (American  Funeral  Director  magazine 
survey  askfd  its  funeral  director  readers  "How 
would  you[recommend  that  the  NFDA  deal  with  the 
Funeral  Riae  during  the  forthcoming  Review?"  TtMb 
responded  that  the  Rule  should  be  accepted  as  ia 
or  partial!)!  modified,  12%  suggested  substantial 
modificatittn,  and  20%  repeal;  88%  of  fimu 
rapnaanta  I  by  rwpoadsnt  funaial  diiactor*  wen 


repeal  is  warranted  because  the  Rule  has 
imposed  significant  costs  but  failed  to 
provide  its  promised  benefits  of 
increased  competition  and  altered 
patterns  of  consumer  behavior. 
According  to  the  NFDA,  the  evidence 
shows  that  consumers  in  selecting 
funeral  providers  and  types  of  funeral 
service  still  place  a  higher  importance 
on  social,  moral  and  practical  factors 
(such  as  provider  reputation  and  quality 
of  service)  than  they  do  on  price.37  The 
NFDA  concluded  that  the  evidence 
logically  demonstrates  that  consiuners 
imder  the  Rule  spend  no  less  for  funeral 
arrangements,  comparison  shop  no 
more,  and  purchase  no  fewer  items  and 
no  difierent  types  of  service  than  they 
did  before  the  Rule.  The  NFDA  asserted 
that  the  Rule  has  imposed  various 
monetary  costs  on  providers  that  have 
been  passed  on  to  consumers  in  the 
form  of  higher  prices,  as  well  as  non- 
monetary costs  that  interfere  with 
providers'  ability  to  give  caring,  quality 
service.  The  NFDA  thus  concluded  that 
the  Rule  should  be  repealed  in  its 
entirety  because  its  costs  outweigh  its 
benefits.** 

In  contrast  to  the  NFDA's  view,  the 
AARP  provided  the  most  vigorous 
support  for  retention  of  the  Rule.3«  The 
AARP  advocated  that  a  decision  to 
repeal  the  Rule  must  be  founded  on 
substantial  evidence  demonstrating  that: 
(1)  The  acts  and  practices  addressed  by 
the  Rule  are  no  longer  prevalent;  (2)  the 
harm  resulting  from  those  practices  has 
been  removed;  (3)  repeal  would  not 
permit  the  return  of  that  harm;  and  (4) 
the  benefits  of  repeal  exceed  the  costs  of 
continuing  the  Rule.  According  to  the 
AARP,  those  questions  cannot  be 
answered,  and  the  Rule's  full  impact 
cannot  be  assessed,  because  the  record 
evidence  reveals  unacceptably  low 
levels  of  industry  compliance  and 
consumer  awareness  of  the  Rule's 
provisions.  Because  the  Rule's  full 
impact  cannot  be  gauged,  the  AARP 


JMI 


NFDA  members);  See  also,  Hocker,  President, 
NTOA,  Tr.  Vol.  HI,  1400  (many  funeral  directors  say 
they  are  not  overly  burdened  by  the  Rule);  Hunter. 
President.  NSM,  Tr.  VoL  I,  790-791  (majority  of 
NSM  members  do  not  advocate  repeal;  part*  of  it 
have  been  very  helpful);  Ayers,  HX-108  at  3  (68% 
of  500  funeral  directors  surveyed  agreed  that  the 
Rule's  required  information  «vas  beneficial  to 
consumers). 

"However,  the  NFDA  suggested  that  price  plays 
a  greater  role  in  consumers'  selection*  of  individual 
items  involved  in  the  funeral,  such  a*  ca»kat»  and 
outer  burial  containers.  R-M-9  at  20. 

s*  See,  e.g.,  R-G-6  (Comment  on  the  NPR)  at  S- 
7,  35, 114-121  and  R-M-9  (Proposed  Finding*)  at 
216-220,  224. 

"The  other  major  participants  in  the  rulemaking 
proceeding  and  consumer  groups  that  addressed  the 
issue  all  supported  retention  a*  well  These  groups 
included  the  PAA,  CANA.  CAFMS,  and  Confomera 
Union. 


concluded,  repeal  is  unwarranted.  The 
AARP  further  asserted  that  the  evidence 
indicates  that  the  Rule  has  not  increased 
funeral  providers'  costs,  funeral  prices, 
or  consumer  expenditures,  but  has 
begun  to  provide  a  variety  of  consumer 
benefits.  The  A.^RP  thus  further 
concluded  that,  although  the 
Commission  need  not  meet  a  specific 
evidentiary  burden  to  retain  the  Rule, 
such  evidence  exists  to  support  the 
conclusion  that  the  Rale's  benefits 
exceed  its  costs.'*" 

2.  Costs  and  Benefits  Compared 

The  Commission  has  concluded, 
based  on  its  review  of  the  rulemaking 
record  viewed  as  a  whole,  that  the  Rule 
warrants  retention  because  its  actual 
and  potential  benefits  to  consumers 
outweigh  its  costs  to  providers,  and  that 
those  benefits  are  likely  to  increase  over 
time  as  the  Rule  continues  to  operate. 
The  Commission  finds  that,  at  the  time 
of  this  review: 

(1)  The  Rule  has  not  been  effective  in 
the  funeral  market  for  a  sufficient  period 
to  permit  a  full  assessment  of  its 
benefits; 

(2)  The  market  is  increasingly  price- 
sensitive  for  the  selection  of  funeral 
providers,  types  of  service,  and 
individual  goods  and  services, 
particularly  caskets,  when  price  and 
options  information  is  readily  available 
during  the  selection  process; 

(3)  Despite  a  documented,  low  overall 
compliance  level,  pro-competitive  and 
informational  benefits  attributable  in 
part  to  the  Rule  appear  to  be  manifesting 
in  the  market  and  are  likely  to  increase 
over  time; 

(4)  The  Rule  overall  imposes  minimal 
compliance  burdens  on  providers  that 
do  not  significantly  raise  their  business 
costs  or  prices,  or  reduce  consujners' 
satisfaction  with  the  funeral  services 
they  receive;  and 

(5)  Most  states  have  not  adopted  laws 
similar  to  the  Rule  in  scope  and 
coverage,  and  such  action  is  not  fikely 
in  the  near  future. 

a.  Levels  of  compliance/price 
competition/consumer  Awareness.  The 
evidence  in  the  record  indicates,  at  the 
time  of  this  review,  a  low  level  of 
industry  compliance  with  the  Rule. 
Systematic,  empirical  data  fitjm  two 
independent  surveys-^the  Commission- 
sponsored,  1987  Rephcation  Study  and 
the  1988  Gallup  Study  conducted  for 
the  AARP— show  that  36%  of  funeral 
providers  simultaneously  complied 
with  the  Rule's  two  key  requirements  to 
give  consumers  a  general  price  fist 
("GPL")  and  an  itemized  final  statement 


«oR-M-6  (Comment)  at  10.  12-14  and  R-M-1 1 
(Proposed  Findings)  at  85-95.  144-145. 


of  goods  and  services  selected.'*'  Using 
the  more  comprehensive  Replication 
Study  resuhs,  that  overall  compliance 
level  dropped  to  31%  when 
misrepresentation  provisions  about  the 
necessity  for  embalming  and  caskets  for 
cremation  are  added  to  the  analysis.^z 
and  to  9%  when  the  GPL  timing 
requirement  is  viewed  strictly  and 
several  other  Rule  provisions  are 
considered. ■•3  Most  rulemaking 
participants  opined,  when  asked,  that  a 
30%  level  of  compfiance  would  be 
insufficient  to  assess  adequately  the 
Rule's  benefits.44 

In  addition  to  the  relatively  low  level 
of  overall  industry  Rule  compliance,  the 
rulemaking  record  demonstrates  that 
funeral  providers  have  not  provided  the 
initial  stimulus  for  "increased 
competition"  on  the  basis  of  price 
considered  necessary  by  the 
Commission.  The  few  hmeral  home 
entrants  that  aggressively  compete  on 
price,  documented  in  the  record,  appear 
to  be  former,  more  traditional  funeral 
directors  who  reentered  the  market  as 
"discount"  providers,  and  who  are 
considered  to  be  "mavericks"  by  the 
funeral  industry  as  a  whole.  More 
traditional  funeral  homes,  by  industry 
representatives*  own  admission, 
generally  do  not  price  advertise  or 
otherwise  compete  on  the  basis  of 
price. 45  The  record  further  indicates  that 


•>  HX-122  (BE  Report)  at  25-27;  R-Nt-5  (Staff 
Rebuttal  Statement)  at  25,  Table  7.  Looking  at  these 
obligations  individually,  23%  of  RS  providers  gave 
consumers  the  CPL — the  key  price  disclosure 
document  required  by  the  Rule — at  the  outset  of 
arrangements  discussions  as  required,  and  62% 
gave  consumers  who  purchased  a  funeral  on  an 
ilem-by-itera  basis  a  properly  itemized  Rna! 
statement.  See  HX-122  at  Table  VUl.  p.20  and  Table 
X,  p.24. 

4'  Id.  at  26. 

"R-M-5  (Staff  Rebuttal)  at  27,  Table  8;  R-B-2 
(Replication  Study/Market  Facts  Report)  data  tapes. 
In  the  BE  analysis  (HX-122),  RS  respondents  were 
considered  to  have  been  the  beneflciaries  of 
"compliance"  with  respect  to  receipt  of  the  GPL  if 
they  reported  its  receipt  after  discussions  had  begun 
but  before  selection  of  a  casket  or  other  container. 
BE  staff,  at  the  rulemaking  stafTs  request,  re- 
computed the  compliance  index  using  the  Rule's 
definition  of  when  a  GPL  must  be  given  to 
consumers  — "upon  beginning  discussion  either  of 
funeral  arrangements  or  of  the  selection  of  any 
funeral  goods  or  funeral  service^."  The  result  was 
that  compliance  with  lour  of  the  Rule's  provisions 
fell  from  31%  to  15%  (timely  receipt  of  the  GPL  and 
a  properly-itemized  statement,  and  no 
misrepresentatioiu  about  the  necessity  for 
embalming  and  casket*  for  cremation).  Overall, 
simultaneous  compliance  continued  to  drop  from  a 
"high"  of  29%  (using  the  most  stringent  BE 
compliance  index,  which  added  receipt  of  the  GPL 
"in  writing"  to  the  four  requirements  stated  above) 
to  a  "low"  of  9%  as  other  Rule  provisions  were 
added  to  the  analysis. 

"  See  R-N-1  (SR)  at  51-56.  notes  200-207. 

«' R-G-6  (NFDA/NSM  Comment)  at  5.  109-110, 
lli-114;  R-M-9  (NFDA/NSM  Proposed  Findings) 
at  8-9.  31,  17-19,  19»-200,  202-204;  Krause,  Tr. 
Vol.  II,  12-13  (niajority  of  Wisconsin  providers  do 


funeral  providers  show  little  support  for 
unfettered  competition  in  the  sale  of 
pre-need  funeral  services,*6  and  that 
many  affirmatively  attempt  to 
discourage  potential  price  competition 
from  third-party  cemeteries  and  other 
non-funeral  home  retailers  who  sell 
caskets  on  a  pre-need  basis,  by  imposing 
so-called  "casket  handling  fees," 
averaging  $30O-$5OO  per  funeral  on 
consumers  who  patronize  those 
sellers.47 

Finally,  the  empirical  data  and  record 
testimony  documents  that  a  majority  of 
consumers  exhibit  low  levels  of 
awareness  concerning  their  rights  under 
the  Rule  ■•"  and  funeral  prices  and 
service  options,*^  as  a  result  of  a  general 


not  compete);  R-M-7  (PAA  Rebuttal)  at  21  teniry 
in  the  funeral  market  is  virtually  unheard  of 
without  a  prior  affiliation  with  a  funeral  home  or 
cemetery,  or  the  entrant  is  chain-related). 

««The  testimony  of  various  funeral  directors  a.id 
cemeteriarM  indicates  that  funeral  providers  as  a 
group  have  supported  state  100  percent  pre-need 
"trusting"  laws.  The  major  impact  of  a  "100 
percent"  trusting  requirement — ell  moneys  received 
from  the  consumer  for  a  pre-need  purchase  must  be 
placed  in  trust  until  the  time  of  need — is  to  leave 
the  pre-need  seller  without  current  funds  to  pay  for 
the  expenses  associated  with  pre-need  sales,  such 
as  an  active  sales  force.  See.  e.g.,  Krause,  Tr.  Vol 
n,  8. 13.  31,  34;  Starks,  Tr.  Vol.  n,  362-363,  367; 
Graf,  Tr.  Vol.  n.  593.  649;  Nelson,  Tr.  Vol.  II.  180, 
and  Barr,  Kansas  stale  representative/cemelerian. 
Tr.  Vol.  in.  1513. 

•'  Record  evidence  concerning  the  widespread 
existence  and  effects  of  so^:aIled  "casket  handling 
fees"  is  fully  discussed  in  Section  Il.CS.  infra. 

«»Messer,  trade  embalmer.  R-F-60  at  1;  Carlson, 
author/lecturer,  HX-22  at  7;  Blake.  Memorial 
Society  of  Door  County.  Wisconsin,  Tr.  Vol.  II, 
1119:  Rouillard,  Calif.  Rural  Legal  Assistance 
FoundatiorvC'CRLAF),  Tr.  VoL  ID.  1343-1344). 
Rev.  Wasielewski,  Inter-Faith  Funeral  Information 
Committee,  Phoenix.  Tr.  Vol.  HI,  1619;  Klein, 
consumer  member,  New  York  Stale  Funeral 
Directing  Advisory  Board  ("NYSFDAB").  Tr  Vol  n. 
1060  (consumers  don't  expect  a  GPL  at  the 
beginning  of  arrangements  or  know  that  it's 
required);  Bolimer,  Phoenix  funeral  direOor,  Tr 
Vol.  m,  1283;  Barr,  Kaiuas  state  representative.  Tr. 
VoL  m,  1537;  Klugman.  President.  California  Fed  n 
of  Funeral  and  Memorial  Societies,  Tr.  Vol.  Ill,  924. 
931;  Rev.  Bell.  Inter-Failh  Ministries  of  Wichita.  Tr. 
VoL  in,  232.  247-248;  Clark,  Ark.  AG.,  Tr.  Vol  W. 
38;  Rev.  Dr.  Biddle.  Tr.  Vol.  m.  312,  337  (even 
"informed"  consumers  are  unaware);  Elvig. 
California  State  Cemetery  Board.  Tr.  Vol.  CI,  439; 
Dr.  Reveley.  former  funeral  director,  Tr.  Vol.  ID. 
879;  Showalter,  Tr.  Vol.  H,  105;  Neel.  Pittsburgh 
funeral  diredor/cemeterian,  Tr.  Vol.  1, 631 ;  and 
CAFMS,  R-H-12  (Comment)  at  2. 

"Hennessy.  FDSA.  Tr.  Vol.  n,  994;  Showalter. 
Tr.  Vol.  II,  105. 107, 126-127  (consumers  do  not 
have  basic  knowledge  to  discriminate  between 
products  and  services  or  know  what  to  ask.  or  that 
a  funeral  is  an  item  that  one  can  price-shop  lor);  SW 
Florida  Funeral  and  Memorial  Society,  R-F-64  at 
6  (purchase/embalming  options  and  availability  ol 
published  price  data);  Neel,  funeral  director/ 
cemeterian.  R-E-1  at  1;  Cuiffin.  author,  Tr.  Vol.  I. 
516,  524  (consumers  are  dissatisfied  when  they 
learn  that  they  had  a  choice);  Nelson,  PAA,  Tr.  Vol. 
D,  228.  233  (especially  the  less  exponsive  opiions); 
Prof.  Sommer,  Center  for  Consumer  Research.  Tr. 
Vol.  in,  617,  624,  628-629  (local  or  national  prirp! 
because  no  published  price  data/prices);  Schwefz. 

Ccntiriwcd 
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lack  of  "visibility"  of  the  Rule  and  of 
readily-available,  comparative  price 
information. M  Other  empirical  evidence 
indicates  that  consumers'  "experience" 
with  funerals  is  low  by  any  measure  si 
and  that,  regardless  of  their  level  of 
experience,  consiuners  are  not 
"familiar"  with-the  funeral 
transaction.92  Most  rulemaking 


focus  group,  Tr.  Vol.  m.  460  (embalming  option): 
Blake,  memorial  society.  Tr.  Vol.  II.  1109.  1119, 
1131  (cremation  options/ declination  options); 
Wertheimer.  NAEL.  Tr.  Vol.  III.  964  (consumers 
blame  tbeir  inexperience  for  lack  of  knowledge); 
Clark.  Ark.  A.G.,  Tr.  Vol.  m.  38;  Buchanan. 
President.  CAFMS,  Tr.  Vol.  DI,  1107;  Dr.  Biddle,  Tr. 
Vol.  in.  347;  Klein.  NYSFDAB,  Tr.  Vol.  D.  1066, 
1062  (don't'  know  what  to  ask  over  the  phone/  ~ 
memorial  societies  exist  to  increase  consumen' 
awareness  of  funeral  options):  Graf,  cemeterian,  Tr. 
Vol.  U.  625  (don't  know  they  can  move  the  remains 
if  they  wanted  to);  Snyder,  CU,  Tr.  Vol.  m.  1261; 
Botimer,  funeral  director.  Tr.  VoL  IB.  12B4, 1269. 
1311  (price  variance):  Rev.  Wasielewski.  Tc.  Vol.  m. 
1620.  1634-1635  (casket  prices/price  variance); 
Bejarno.  funeral  consumer,  Tr.  VoL  m.  1588. 1S97 
(price  variance);  and  Dr.  Reveley,  former  funeral 
director,  Tr.  Vol.  m.  898  (cremation  options).  But 
see,  Yurs,  funeral  director  (for  NFDA),  Tr.  Vol.  H. 
559  (consumers  with  prior  experience  will  have 
some  idea  of  funeral  costs);  and  Hahn.  Federated 
Funeral  Directors  of  America  ("FFDA"),  Tr.  Vol.  n. 
71^  (consumers  are  no  more  aware  of  prices 
because  they  dont  price  shop). 

so  Although  not  uncontroverted  by  the 
rulemaking  staff  and  funeral  industry 
representatives,  the  results  of  two  national, 
consumer  opinion  surveys  indicated  that:  (1)  When 
asked  whether  they  were  "familiar  with  the  FTCs 
Funeral  Rule  and  what  it  requires."  90  per(»nt  of 
the  782  respondents  aged  45  and  above  surveyed  in 
the  first  of  these  "Excel"  surveys  said  "no"  and  10 
percent  answered  "yes;"  and  (2)  when  asked 
whether  each  of  several  declarative  statements 
about  funeral  director  obligations  and  funeral 
consumer  rights  was  "rvquired  by  federal  law  or 
not,"  a  majority  (54  percent-7S  percent)  of  the  916 
consumer-respondents  aged  21  and  over  said  that, 
to  the  best  of  their  knowledge,  federal  law  does  not 
require  the  rights  and  obligations  actually  mandated 
by  the  Funeral  Rule,  or  said  that  they  do  not  know. 
See  McFadden.  HX-«  at  3  and  Exhibit  B,  Table  001; 
Soulas.  HX-76  at  3.  The  "McFadden"  survey  results 
also  provided  evidence  that  older  consumers  aged 
65  or  over  are  significantly  less  likely  to  be  aware 
of  the  Rule's  protections  than  are  younger 
consumen  a^  18-34.  HX-8  at  Exhibit  B,  tables 
002-004,  006-007. 

s>  Thirty-six  percent  of  the  RS  respondents 
reported  thai  they  had  no  prior  experience 
arranging  funerals:  another  30  percent  said  that  they 
had  participated  in  planning  arrangKnents  once 
before,  and  the  remaining  third  aaid  they  had  done 
so  twice  before  or  more.  R-B-2  at  ni-9.  Table  Itt- 
7.  Because  the  RS  surveyed  recent  funeral  arrangers, 
however,  and  not  the  general  public,  the  level  of 
respondents'  prior  experience  may  not  be 
representative  of  the  population  as  a  whola  The 
Commission  found,  for  example,  that,  at  the  time 
it  promulgated  the  Rule,  about  SO  percent  of  the 
adult  population  bod  never  arrai^ged  a  funeral  and 
another  quarter  had  done  so  only  once.  See  R-B- 
S  (SBP)  at  42265. 

s>  The  Bureau  of  Economics  staff  per  farmed  an 
analysis  of  the  RS  data  to  determitM  whether  there 
was  any  link  between  respondents'  degree  of 
experience  in  making  funeral  arTaii^iBenta 
(Question  la  of  the  study)  and  their  torel  of 
knowledge  about  the  funeral  ttaaaection  (QnesUon 
55  asked  whether  embelming  U  required  by  lew  and 
whether  a  seeled  cesket/veult  prBeawea  remains 
indefinitely).  BE  staff  divided  respondenU.into  two 


participant  concluded  that  the 
dociunented  low  levels  of  overall 
industry  compliance  and  consumer 
knowledge^  viewed  together,  indicate 
that  the  Rule  has  not  been  in  place  long 
enough  to  adequately  assess  its  impact 
on  the  funeral  market.^s 

b.  Market  price-sensitivity. 
Consumersf  demand  for  funerals,  of 
cotirse,  is  price  inelastic.  Record 
evidence  iodicates,  however,  that 
consumers*  selections  of  individual 
funeral  providers,  overall  types  of 
fimeral  serrice,  and  individual  fimeral 
goods  and  Services  are  price-sensitive. 

Consumers  value  available  price 
information  in  selecting  a  funeral  home 
and  in  making  specific  funeral 
arrangements,  particularly  when  they 
receive  thejprice  information  early  in 
selecting  fipieral  goods  and  services. 
With  respetl  to  the  selection  of  a 
provider,  52%  of  NSM  survey 
respondentjB  in  the  years  1983-1988  said 
that  they  considered  price  "very 
important"'  in  their  fiineral  home 
selection,  although  other  factors 
appeared  to  be  more  important;  only 
19%  considered  price  unimportant.** 
Similarly,  jlow-cost"  funeral  homes, 
where  theyl  exist,  have  increased  their 
business  substantially  in  recent  years  as 
a  direct  restilt  of  their  competitive 
pricing  praftices.ss  Regarding  the 


practices 

-thlse  witi 


categories — th|>se  with  arrangements  experience 
prior  to  the  onto  surveyed  and  thoae  without  such 
prior  experience.  BE  staff  then  performed  a 
statistical  test  to  determine  whether  there  was  any 
relationship  between  those  two  categories  and  their 
answers  to  Question  55.  BE  staff  found  no 
relationship  between  the  degree  of  respondents' 
reported  prior  experience  and  their  level  of 
knowledge  S«i  R-N-1  (SR)  at  n.  124.  In  addition 
to  BE's  sutistital  teat,  the  RS  results  show  that  SO 
percent  and  4!  percent,  respeaively,  of  the  RS 
respondents,  a  II  of  whom  had  arranged  a  funeral  at 
least  once,  reported  incorrectly  that  embalming  was 
always  requlr^  as  a  public  health  measure  and  that 
a  seeled  caskel/vault  preserves  remains  for  an 
indefinite  tim^.  R-B~2  at  Table  ni-54.  p.  01-85. 

»s  See  R-N-i  (SR)  at  notes  115,  200-207;  R-O-1 
(FOR)  at  48-ll  223-224. 

i*The  analysis  is  based  on  R-HL  NSM 
Summary  she«s.  Question  l.f.  See  also,  R-M-S  at 
7-8.  The  NSMJSurvey  results  are  remarkably 
similar  to  thos^  of  the  RS  concerning  the 
importance  of  brice.  That  dau  indicate  that  56%  of 
the  survey  respondents  reported  that  the  cost  of 
funeral  arrangements  was  "very"  or  "somewhat" 
important  in  tkeir  decision  to  select  the  funeral 
home  they  usep;  15%  reported  that  cost  was 
somewhat  or  wry  unimportant.  R-B-2  at  Table  Hl- 
28,  p.  II1-39,  atid  data  tapes. 

"Botimer,  "tr.  VoL  m,  1269. 1325  (based  on  the 
surveys  his  fir^  conducts,  85%  of  his  clients 
choose  his  funkral  home  because  of  its  low  prices); 
Peebles,  Tr.  V<il  m,  1551-1552  (the  majority  of  hia 
customers  con|e  to  his  funerahhome  because  of  its 
competitive  pilces);  Heffner,  HX-33  at  11  and  Ex. 
T  (annual  funeral  calls  at  the  firm  he  recently 
purchased  have  increased  400%  as  a  result  of  his 
discount  price)«dvertising):  and  Showalter,  Tr.  Vol. 
n,  130  (two  di^unt  funeral  homes  have  captured 
10%  of  the  mafket  in  Phoenbi,  even  though  there 
are  some  50  h(  mes  in  that  area,  becauee  they  ofier 
"traditional"  I  inerals  for  less  than  SI  ,200). 


selection  of  specific  goods  and  services, 
many  consumers  are  purchasing 
competitively-priced  caskets  from  third- 
party  sellers  when  they  are  available,se 
are  increasingly  choosing  the 
significantly  less-expensive  cremation 
alternative,*'  are  purchasing 
significantly  fewer  caskets  and 
requesting  embalming  for  cremation  less 
frequently  than  in  1981, ss  and  are 
declining  items  that  used  to  be  included 
in  funeral  "packages."  ss  Replication 
Study  consimiers  who  received  price 
information  early  in  the  transaction 
spent  $252  less  for  their  specific 
arrangements  than  those  who  did  not 
get  that  timely  information;  »o  the  earlier 
consiuners  received  price  information, 
the  more  likely  they  were  to  consider 
the  information  important  to  their 
choices  in  making  funeral 
arrangements.81 

c.  Pro-competitive/informational 
benefits.  Despite  the  31%  overall 
industry  compliance  level  with  four  of 
the  Rule's  key  requirements  62  and  the 


MSee  R-N-l  (SR)  at  124-127. 

s'The  BE  analysis  showed  that  cremation 
selections  increased  from  11%  in  1981  to  14%  in 
1987,  and  that  the  average  cremation  cost  to  1987 
respondents  was  about  one-third  of  the  cost  of 
open-casket  funerals  ($1,054  vs.  S2.618).  HX-1Z2  at 
Table  11,  p.  6,  Table  ID,  p.  7.  BE  suff  noted  that  the 
close  similarity  of  the  survey  results  to  cremation 
statistics  provided  by  the  CANA  suggests  that  the 
BLS  and  RS  are  representative  of  the  national 
population.  Id.  at  n.  9. 

»•  Thirty-four  per<»nt  of  cremation  buyers  in  1981 
also  purchased  caskets,  and  35  percent  bought 
embalming  services;  those  selections  dropped  in 
1987  to  19%  (caskets)  and  25%  (embalming).  R-B- 
3  (BLS)  at  Table  3,  p.  23;  R-B-2  (RS)  at  Table  IH- 
44,  p.  in-71  (caskeu)  and  Table  III-42.  p.  ID-67 
(embalming).  Similarly,  CANA  member  surveys 
indicate  a  reduction  in  the  purchase  of  caskets  for 
cremation  from  22%  to  17%  between  1983  and 
1987,  a  reduction  which  the  CANA  attributed  to  the 
Rule.  See  Kelsey,  Tr.  Vol.  D.  310-312.  Purdy.  Tr. 
Vol.  in,  158. 

»»Hahn.  FFDA.  Tr.  VoL  II,  684-685. 

•oHX-122  (BE  Report)  at  37  and  Table  XI,  p.  38 
(variable  noted  as  "pinferly"). 

•>  Seventy-six  percent  of  consumers  who  received 
price  information  "at  the  beginning"  of 
arrangements  discussioiu  said  that  price 
information  was  very  or  somewhat  important;  75% 
said  so  when  they  got  price  information  "before 
casket  selection;"  62%  who  reported  that  they 
received  such  information  "when  finalizing 
arrangements"  said  that  it  was  very  or  somewhat 
important  at  that  time;  67%  said  so  when  they  got 
the  information  "after  decisions  had  been  made;" 
and  53%  said  so  when  there  was  "no  discussion  of 
price."  In  the  raat  three  periods  above,  41%,  31%, 
and  22%  of  respondents,  respectively,  said  that 
price  information  was  "very"  Important.  The 
analysis  is  based  on  consumers'  answers  to  RS 
questions  27  (when  price  information  was  first 
received)  and  35(cK5)  (importance  of  price 
information  in  arranging  the  funeral).  R-B-2  at 
APPENDIX:  Questionnaire,  and  data  tape.  See  also. 
R-N4-5  (Staff  Rebuttal)  at  6-7. 

•2  Those  four  requirements  are:  to  give  consumers 
a  timely  general  price  list  ($  453.2(bX4))  and 
itemized  statement  of  goods  and  services  selected 
(S  453.2(b)(S)),  and  to  refrain  from  misrepresenting 
the  necessity  for  embalming  and  caskets  for 
cremation  ($  453.3(a)  and  3(b),  respectively). 
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lack  of  price  cmipetitioo  among  funeral 
homes,  ccrapetitive  and  Infarmaticmal 
benefits  that  are  at  least  partially 
attributable  to  the  Rule  hafv«  b^gun  to 
manifest  in  the  hmeral  maiket. 
Testimonial  evidence  establishes  thait 
the  Rule's  "unbundling"  and  price 
disclosure  provisions  have  encouraged 
third-party  casket  sellers  and  low-cost 
funeral  homes  to  enter  the  market  and 
have  helped  them  compete,A3  in  part 
because  the  GPL  and  telephone 
disclosure  requirements  permit  non- 
industry  entities  to  gather  and  public 
comparative  price  data."^  Many 
consumers  have  used  that  data  to  select 
those  lower-cost  funeral  providers  and 
purchase  caskets  from  third-party  sellers 
where  they  exist 

Other  testimonial  evidence  presented 
by  the  FFDA,  which  provides  financial 
and  accounting  services  to  1,500 
independent  funeral  home  clients  in  30 
states,  indicates  that  the  Rule — ^through 
the  availabihty  of  the  GPL — has  raised 
the  industry's  "price  ctmsciousness," 
which  may  be  partly  responsible  for  the 
tempering  of  price  increases  in  recent 
vears.«5  Mandatory  itemization  may 
nave  helped  retard  the  growth  of  funeral 
prices  and  consumer  expenditures,  a 
goal  fully  intended  by  the 
Commission.**  Statistical  data  provided 
by  the  FFDA  end  the  Replication  Study, 
and  analyzed  by  an  economist  for  the 
AARP  and  the  BE  staff,  also  establish 
that,  although  overall  prices  and 
consxuner  expenditures  for  funerals 
increased  since  1981  by  more  than  the 
general  price  level  (the  "CPI-U"),  which 
includes  all  goods  and  services,  the 
increase  was  comparable  to  the  increase 
in  service  prices  (the  "CPl-US,"  which 
excludes  medical  seTvic»s);  that  is, 
compared  to  other  service  industries,*' 
funeral  prices  and  expenditures  in  the 


•iRadovich,  PAA,  Tr.  Vol.  ID.  1028. 1029 
(Tiitualiy  DO  third-pary  casket  sellers  existad  before 
tlM  Rule:  casket  retailers  owe  their  existence 
primarily  to  the  enactment  of  the  Funeral  Rule, 
which  effectively  allows  the  consumer  to  use  a 
casket  from  an  outsida  source);  Orozda.  Tr.  Vol.  II, 
894  ("Sale  of  caskets  through  cemeteries  ia  a 
relatively  recent  innovation.  Prior  to  the  enacticeol 
of  the  Funeral  Rule  in  1984.  we  were  hardly  aware 
of  any  cemeteites  that  sold  caskets  on  (beir  own 
because  of  the  difficulty  in  oblaiaing  a  funeral 
home  which  would  accept  them  and  proviile 
funeral  services"). 

*»  Memorial  society  mambers,  joumalii!s  and 
others  testified  that  collecting  comperetlve  funeral 
price  data  was,  at  best,  a  ditScuit  task  before  the 
Rule.  See.  «.g..  R-^>;-l  (SR)  at  8«-8a. 

•»  Hahn,  FFDA,  Tr.  VoL  0.  678  (funeral  homes 
refrained  from  increasing  prices  lor  professional 
services  evm  more  than  tbey  did  becaase  of  the 
CPU. 

M  Sea  R-B-S  (SBP)  at  42297. 

•'The  fMoerai  boiae  indusey  U  classified  by  tkt 
U.S.  Dept.  of  Conunerce  in  the  standard  industrial 
classification  scheme  (SIC)  m  a  "sarvioe" 
becauaa.  Hka  other  service  tndualrtaa,  tl  aaUa 
services  a*  well  as  g«x>ds. 


potfod  1981-1987  did  not  increase 
above  the  rate  of  inilation.M  In  1988. 
expenditures  and  prices  for  funeral 
services  increased  by  even  less  than  the 
rate  of  inflation  for  Ae  general  etxmomy 
(the  "CP1-U").« 

In  addition  to  these  benefits,  record 
evidence  discussed  above  suggests  that 
the  Rule  has  helped  increase  consumers' 
awareness  of  prices  and  service  options 
as  factors  to  consider  in  making  funeral 
purchase  decisions.  Many  consumers 
choose  low-cost  funeral  homes  and 
caskets  competitively  offered  by  third- 
party  providers,  and  ccmsiunera  who 
chose  cremation  in  1987  purchased 
fewer  caskets  and  embalming  than  in 
1981.  Finally,  that  evidence  indicated 
that  consiuners  now  decline  items  once 
included  in  packaged  funerals,  and 
increasingly  choose  less-expensive 
crematicm  altematives.To 

Other  empirical  evidence  indicates 
that,  since  1981,  the  proportion  of 
consmnera  who  receive  price 
information  early  in  Ae  funeral 
transaction,  and  use  that  information  to 


••See  R-N-1  (SR)  at  78,  7»-8a  Even  if  overall 
indueti^  compWarwie  «««re  Mgber  and  consumes^ 
expendltiiraa  still  reiaaiaad  unchanged,  tha  level  of 
expendituraa  U  not  tha  sole  teat  of  the  Ruia'a 
beneHts.  As  the  BE  staff  stated  In  iu  report, 
expenditures  may  rise  as  a  result  of  price  increases 
related  to  fuiteral  homes'  (bced  coets  that  ere  not 
aaaoriatad  with  any  coals  el  Rale  eompHaaca.  Tlia 
record  avidanoe  iodicsatcs.  ia  (act.  thai  Ruie 
compliance  has  not  sigaiCcaotly  increased  funeral 
providers'  costs  or  prices,  that  consumer 
expenditures  and  funeral  prices,  when  compared  to 
etfaar  service  industries,  heve  not  iitcraased  abo«« 
Inflation,  and  thai  an  industry  "price 
consciousness"  induced  by  the  availability  of  tha 
GPL  may  have  tempered  price  increases.  If  the 
Rule's  only  benefit  were  to  increase  informed 
consumer  choice  (without  imposing  substantial 
costs  on  ladostry).  rogardieai  of  wbedter  some 
chose  to  spead  mora  for  tbeir  arrangnmenti  thaa 
they  would  have  without  the  Rule,  that  benent 
would  Kkely  justify  retention  of  the  Rule  because 
other  coasuaaars  would  have  the  rfg)M  to  chooaa  to 
spend  leas.  The  Conumssioo  in  iu  1982  SBP  for  tha 
Rale  so  stated  the  Rule's  purpose.  The  record 
evidence  in  fact  indicates  that  many  consumers  will 
purchase  fewer  funeral  items  or  less-expensive 
services  as  a  result  of  informed  choice. 

••See  Funeral  Service Intider,  March  20, 1989.  at 
2. 

ro  Although  the  record  evideikca  supports  tha 
cooclucion  that  the  Rule  bcililates  coosuioers' 
choice  of  crematioo.  the  degree  to  which  the  Rule 
has  aflected  the  cremalion  rale  is  unclear  from  the 
record  evidence.  The  NFDA  suggested  that  the  Rule 
has  not  played  an  Important  role  in  the  steadily 
iacreasirtg  cremation  rale,  because  the  increase 
began  in  the  early  1970i  and  is  based  primarily  on 
changing  social  and  moral  values,  as  well  as  on  the 
wishes  of  the  deceased,  and  not  on  price  concerns. 
The  CANA  and  the  AARP.  In  contrast,  asserted  thai 
the  Funeral  Rule  proceedings,  which  also  began  ia 
the  early  1970s,  as  well  as  the  Rule  Itself, 
substantially  increased  publicity  about  the 
cremation  altertMtiva,  and  that  many  consumen  do 
choose  cremation  based  on  price  and  other 
consideratiotis.  The  CANA  also  provided  evidence 
that  the  marketing  of  cremation  op^toiw  has 
*aiiiath.aHy  inoaaaad  alnca  the  ■tele'*  incaptien. 
SaaR-H-KSRIaiW-n. 


spend  less  for  ttiatr  arrangements,  has 
increased  by  7%.^*  Consinner  pun^ases 
of  "unneeded"  caskets  and  emoalming 
for  a«mati<Mi  have  decreased,^'  as  hare 
provider  misrepresentations  about 
casket  requirsiDeDts,73  and  the  accuracy 
of  consiuners'  knowledge  reearding 
casket  for  crentatian  and  embalming 
requirements  and  the  preservative  value 
of  sealed  caskets  has  increased 
slightly.74  The  great  ma)ority  of 
rulemaking  participants  expressed  the 
view  that  the  actual  and  potential  Rule 
benefits  just  enumerated  will  tend  to 
increase  over  time,  as  compliance  with, 
and  consumer  awareness  of,  the  Rule 
increases.'* 

Althou^  not  directly  related  to  pro- 
competitive  and  InformatioDal  benefits, 
other  empirical  evidence  based  on  the 
Replication  Study  data  and  BE  stafTa 
compliance  indioea  indicates  that  tha 
propwtion  of  tamsumers  reporting 
satisfaction  with  their  arrangements 
steadily  increaaes  as  simultaneous 
provider  compliance  with  tha  Rule's 
provisions  increases. ts  That  evidence 
indicates  that  compliance  with  the  Rule 
benefits  consumers  and  funeral 


"HX-122  tBE  R^>ort)  at  15  and  Table  VI.  p.  14. 

"Than  deta  show  that.  In  1981. 18%  and  11%  of 
'dfavct  cramatiaa''  paichasan,  raspecbvety.  t^pem 
to  have  bought  antbalmiag  sarvtoas  and  caricets  thai 
were  unnecessary,  because  the  body  is  not  preaani 
during  tt>e  service  (making  embelniing  unnaceasary) 
aad  ia  not  boriad  f  making  a  caskax  unaaeaMary^  In 
19B7,  thoae  figoras  dechnad  la  9%  (auMaded 
embalming]  and  2%  (unneeded  caakcts). 
respectively  See  R-M-5  (SUff  Rebuttal)  at  9;  R-B- 
2  (RS)  and  'R-B-3  (BLS)  data  tapes.  Tba  dedine  la 
ooaeeded  caakal  parthaaes  ia  statlsticaily 
sJgaiScaot. 

Record  data  also  Indicate  that  those  arguably 
"unneeded"  casket  purchases  occurred  in  many 
cases  as  a  result  of  funaai  director 
misrepresentatioDs.  Thoae  daU  ahow  that  la  all  bat 
one  case,  in  instances  whve  crematioa  naaa 
selected,  consumers  purchased  s  casket  when  told 
that  one  waa  required— •  of  9  Instances  in  1961, 
and  2  of  2  In  1987.  Id. 

'>Sev«n  percent  of  those  1987  RS  revpondeola 
who  purchased  cremations  said  that  tha  providers 
they  used  represented  that  a  casket  was  required. 
as  opposed  to  26%  of  1981  cremation  buyers.  Sea 
R-B-2  at  IV-8;  R-N-1  (SR)  at  39,  n.  149.  Tha  26% 
figure  may  be  somewhat  overstated,  however, 
because,  unlike  the  RS.  the  1981  BLS  question  did 
not  include  a  response  category  permitting  the 
compliant  statement  that  an  unTinished  wood  box 
(an  alternative  container  that  is  arguably  a  type  of 
casket)  WBS  required.  Eleven  percent  of  the  1987  RS 
respondents  answered  the  question  that  way. 

'«ln  1981, 19%  of  BLS  respondents  thought  that 
caskets  were  required  for  crematioa  (vs.  13%  in 
1987):  61%  said  that  embetming  was  always 
required  (vs.  50%  In  1987);  and  60%  in  1981 
believed  that  a  sealed  casket  preserved  remains  for 
an  indefinite  time  (vs.  42%  in  1987).  S«e  R-B-3 
.  (BLS  Report)  at  TsWe  9,  p.  32;  R-B-2  (RS  Report 
at  JMt  tn-54,  p.  III-85. 

'9  See  R-S-y  (SR)  at  notes  116.  200-207. 

'•Sea  HX-125.  The  a.nalysls  demonstrated  that, 
althou^  "satisbdlon"  Is  over  80%  even  when  * 
consumers  report  no  compliance  with  individual 
measures.  The  ptoportioa  of  satisfied  consumers 
Increasaa  steadily  a*  comptlanca  with  the  Rule 
Inc 
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providers  by  increasing  consumer 
satisfaction  with  funeral  service,  and 
that  the  level  of  satisfaction  might 
continue  to  increase  if  compliance  with 
the  Rule  were  greater. 

d.  Costs  to  pro\iders.  While  the  Rule 
has  begun  to  provide  benefits  to 
consumers,  empirical  evidence 
demonstrates  that  its  requirements  have 
not  been  a  significant  contributing  factor 
to  increases  in  funeral  home  costs  of 
doing  business  or  funeral  home  prices, 
or  to  any  reduction  of  overall  consumer 
satisfaction  with  funeral  services. 
Funeral  provider  groups,  however, 
asserted  that  the  Rule  has  imposed  on 
providers  a  variety  of  increased  costs, 
most  notably  for  personnel  as  a  result  of 
a  23-minute  average  increase  in  the 
duration  of  the  arrangements 
conference,  and  for  business  expenses 
such  as  printing,  accounting  and  legal 
services.  These  costs,  those  groups  said, 
have  been  passed  on  to  consumers  in 
the  form  of  higher  prices,  particularly 
for  professional  services.^'  ' 

Statistical  business  expense  data  for 
the  years  1977-1987  presented  by  the 
FFDA,''8  and  analyzed  by  an  economist 
for  the  AARP,  indicates  that  funeral 
home  costs  arguably  most  related  to  the 
Rule  (such  as  legal,  accounting  and 
consulting  costs)  have  increased  at 
lower  rates  than  other  expenses  (such  as 
depreciation  and  casket  cost),'"  and  that 
overall  cost  increases  have  resulted 
more  from  a  general  increase  in  all 
business  expenses  than  from  a  dramatic 
increase  in  any  one  expense  category.«> 
Mr.  Hahn  of  the  FFDA  further  testified 
that  the  Rule  has  played  a  very  minor 
role  in  business  expense  and  price 
increases,*'  which  he  and  other 
witnesses  attributed  generally  to 


"See.  e.g..  R-M-e  (NFDAyNSM)  at  62-76.  89-96 
and  McChesney.  HX-1Z6-A  at  52-53,  86-89. 

■"•  Federated  Funeral  Directors  of  America  (FFDA) 
processes  records  from  1,500  funeral  home  clients 
in  30  states  that  conduct  about  181,000  funerals  a 
year,  representing  just  under  10%  of  all  deaths. 
FFDA  is  the  largest  company  of  its  type  in  the 
country.  Hahn,  Tr.  D,  662-663. 

"Dr.  Bamow,  speaking  on  behalf  of  the  AARP, 
reported  that  his  review  of  the  FFDA  data  showed 
that  accounting,  consultants  and  legal  costs  were 
responsible  for  2.6%  of  the  real  increase  in  overall 
funeral  home  costs  since  1981,  whereas 
depreciation  and  casket  cost  respectively  accounted 
for  14.9%  and  9.3%  of  the  real  increase  in  costs. 
See  Dr.  Bamow,  HX-118  at  14  and  Exhibit  2, 
pp.12-13.  Dr.  Bamow  further  stated  that  increased 
compliance  would  not  substantially  increase  the 
Rule's  costs,  because  there  are  no  identiflable,  major 
costs  imposed  by  the  Rule  now  on  providers.  Tr. 
Vol.  1, 880, 883. 

"HX-lie  at  14.  I^.  Berry,  an  economist  and 
industry  observer  appearing  on  his  own  behalf, 
agreed  that  the  Rule  has  not  had  a  significant 
influence  on  funeral  home  costs.  Tr.  VoL  1, 151. 

■•  Tr.  VoL  n.  681. 683-85. 68»-9a 


inflatic  n  and  individual  funeral  home 
busine  ;s  decisions.sz  

Fuit  ler  record  analysis  of  the  FFDA 
statisti  :al  data  by  BE  staff  indicates  that 
funera  homes'  personnel  expenses 
appear  to  have  increased  very  slightly 
since  1 384.  but  that  personnel  expense 
as  a  pr  iportion  of  overall  business 
expens  s  has  not  significantly  changed  in 
many  3  ears,  including  the  period 
coverei  1  by  the  Rule.  Similar  analysis 
shows  hat  salary  expense  as  a 
proper  ion  of  personnel  cost  has 
likewi:  e  remained  stable.*-^  Mr.  Hahn  of 
the  FF  )A  testified  that  significant 
change  5  in  those  areas  should  have 
occum  d  if  the  Rule  were  significantly 
increas  ing  funeral  homes'  personnel 
costs.* 

e.  St  ite  Regulation  of  Funeral 
Provid  frs.  The  rulemaking  record  finally 
docum  ;nts  that  most  individual  states 
favor  t  le  continued  existence  and  strong 
enforc<  ment  of  the  Funeral  Rule  to 
protect  funeral  consumers,  rather  than 
relianc  }  on  the  states  to  adopt 
compn  hensive,  state-specific 
legislal  ion.  A  1987  staff  survey  of  the 
states'  uneral  industry  statutes, 
regulat  ons  and  rules  revealed  that  ten 
states  1  ave  incorporated  the  Rule  by 
referer  ce  into  their  laws  or  adopted 
provis:  ons  similar  to  six  of  the  Rule's 
most  Si  lient  requirements;  six  have 
enactei  1  at  least  four  of  those  provisions, 
and,  o\  erall,  thirteen  to  twenty-five 
states  1  ave  laws  that  include  one  or 
more  p  rovisions  similar  to  the  Rule.ss 
No  par  y  presented  evidence  during  the 
reviewfthat  additional  states  have 

relevant  funeral  laws  or  that 
laws  have  been  significantly 
lened. 

lonial  evidence  presented  by 
;islators  and  officials  further 
indicaljes  that,  although  the  Rule  has 
helped  stimulate  the  enactment  of 
similar  funeral  industry  laws  in  several 
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678-80, 683,  688-689,  709:  R-C-7 

Funeral  Director  magazine  interview 
Hahn)  at  3:  Pierson,  R-D-1  at  2:  Ninker, 
3:  Davis,  Illinois  FDA.  R-C-2  at  1; 
Tr.  VoL  ra,  1292:  and  FDSA  of  Chicago. 
25;:  Krause,  Tr.  Vol.  n.  24:  and  Longmire, 
5:  see  also,  R-N-1  (SR)  at  83,  n.  402  and 
McChesney,  HX-126-A  at  53,  which  contains  the 
quote  from  Business  Trends  Analysts: 
irst  proposed,  many  believed  the  Funeral 
lower  funeral  and  cremation  service 
use  lower-priced  options  would  be  made 
the  consumer.  However,  when  put  into 
Funeral  Rule  caused  funeral  directors  to 
their  costs.  In  doing  so,  many  realized  that 
giving  away"  some  services.  In 
directors  became  more  business- 
u  a  result  of  the  FTC  rulings,  and  found 

actually  raise  prices. 
DC-50  (BE  Personnel  Expense  Data 


^oL 


.11.688. 
t-C-12  (staff  survey):  R-f-1  (ConiiBrenca  of 
iervice  Examining  Boards  survey)  at  4-6. 


States,  such  reform  is  imlikely  in  their 
or  other  states  because  of  industry 
opposition.  Those  witnesses  expressed 
their  views  that  the  Funeral  Rule  needs 
to  be  retained  as  a  result,  and  is 
beneficial  to  consumers,  funeral 
providers,  and  state  enforcement 
officials.86 

C.  Section-by-Section  Analysis 

1 .  Introduction 

The  Rule  as  amended  contains  two 
major  changes — deletion  of  the 
affirmative  telephone  disclosure 
requirement  and  the  prohibition  of  non- 
declinable  fees  (such  as  so-called 
"casket  handling  fees"  and  "basic 
facilities  fees")  charged  in  addition  to 
the  non-declinable  fee  for  basic 
professional  services  of  the  fimeral 
director  and  staff.  These  primary 
changes,  and  a  number  of  "fine-tuning" 
amendments,  are  intended  to  increase 
the  Rule's  benefits  and  reduce  its  costs 
by  facilitating  fimeral  providers' 
compliance  with,  and  consumer 
understanding  of,  the  Rule's 
requirements,  while  preserving  the 
integrity  of  the  Rule's  "unbundling"  and 
price  disclosure  requirements.  Finally, 
the  Commission  has  made  several 
technical  amendments  to  the  Rule  that 
are  necessary  to  correct  inconsistencies 
or  unnecessary  language  in  certain  Rule 
provisions,  or  to  complement  other 
amendments. 

2.  Aftirmative  Telephone  Disclosure 
Repeal:  Section  453.2(b)(l)(i) 

Section  453.2(b)(l)(i)  of  the  original 
Rule  required  funeral  providers  to 
affirmatively  tell  persons  who  call  and 
ask  about  the  "terms,  conditions,  or 
prices"  at  which  funeral  goods  or 
funeral  services  are  offered  that  price 
information  is  available  over  the 
telephone.  The  Commission  has  decided 
that  the  affirmative  telephone  disclosiu« 
provision  should  be  deleted  from  the 
Rule  because  its  costs  outweigh  its 
actual  and  potential  benefits  to 
consumers,  and  because  the  integrity  of 
the  Rule's  price  disclosure  requirements 
will  be  maintained  by  retaining  the 
requirement  to  provide  price 
information  over  the  telephone  on 
request. 

The  Commission  designed  this 
provision  to  help  consimiers  in  two 
ways.  First,  it  would  alert  them  to  the 
availability  of  price  information  over  the 
telephone,  and,  second,  it  might 
diminish  consumers'  reluctance  to  seek 
such  information.  The  Commission 
intended  that  affirmative  disclosure 


■•See  the  testimony  cited  in  R-N-1  (SR)  at  97- 
100. 


provision  to  facilitate  consumers' 
comparison  shopping  for  a  provider.*^ 

Empirical  evidence  presented  by  the 
Replication  Study,  however,  indicated 
that  few  consimiers  comparison  shop 
before  selecting  a  provider.  The 
Conunission  in  the  NPR  thus  requested 
pubhc  comment  on  whether  (1) 
Consumers  are  aware  of  their  right  to 
seek  price  information  over  the 
telephone;  (2)  compliance  with  this 
provision  is  costly;  and  (3)  it  should 
retain  the  affirmative  telephone 
disclosure  provision  in  view  of  the 
study  results.8* 

Empirical  and  testimonial  evidence  in 
the  record  provided  insights  into  the 
dehcate  relationship  between 
consumers  and  funeral  providers  that 
appear  to  aHect  the  degree  to  which 
consumers  seek  price  information 
directly  from  providers.  Results  from 
the  Baseline.  Replication  and  Gallup 
Studies  indicated  that  consumers 
seldom  seek  price  information  or 
comparison  shop  by  callii^  providers 
directly.  In  1981.  7.2%  of  the  Baseline 
Study  respondents  comparison  shopped 
by  contacting  more  than  one  funeral 
home;«9  4^%  of  the  1987  Replication 
Study  respondents  did  so,»  and  11%  of 
the  1988  Gallup  Study  consumers 
contacted  more  than  one  provider." 
Most  1987  Replication  Study 
respondents  knew  which  funeral 
provider  they  intended  to  use,»  and 
those  who  had  not  decided  oa  a  funeral 
provider  usually  contacted  only  one  at 
the  time  of  need."  hi  the  initial 
telephone  contact,  RS  respondents 
asked  about  "prices,  terms  or 
conditi(His"  only  9.2%  of  the  tlme.*^ 

Record  evidence  indicated  that  both 
consumers  and  providers  are  reluctant 
to  initiate  price  discussions  during 
funeral  arrangements.93  The  evidence 
indicates  that,  unlike  a  visit  to  the 


"R-B-SISBP)  at  42273. 

■R-A-1  at  19869  (QuesUon  7). 

•»HX-122  (BE  Report)  at  14,  Table  VI. 

"Id.  (42  of  991)  Tigbty-five  percent  of 
reepondents  bad  already  decided  on  a  funerel  borne 
before  contacting  aay.  R-3-2  at  Table  ID-ie,  p.  lU- 
24.  Eigbty-two  percent  of  tboM  who  had  oot 
decided  on  a  particular  funerkl  home  contactsd 
only  one  funeral  home.  Id.  at  111-25. 

The  study  contractor.  Market  Facts,  in  Its  report 
stated  that  these  results  "must  be  viewed  with 
extreme  caution"  because  so  few  respondents  (43) 
contacted  multiple  funeral  homes  and  evea  fvwar 
(35)  contacted  any  by  telephone.  Id. 

•I  Coluanto.  HX-66  at  Ex.  B.  p.  7«ad  Tabs.  p. 
19(6aof607L 

wR-B-2  at  Table  IB-IB,  p.  01-24  (85%  hwl  - 
already  selected  the  provider). 

*>Id.  al  ni-25  (95%  of  (he  respondenU  who  had 
not  decided  00  a  fuoeial  provider  beiora  ront^firjg 
one  stin  contacted  only  oae). 

MHX-122  (BE  Rapott)at  16. 

•>Sm  R-M-1  (SR)  diKMMioa  at  tt:  Heckm.  Tt. 
VoL  m,  I43S:  JohMOB.  1^  VoL  L  744;  SiMfca.  Tt 
VoL  □.  402-403;  and  Hannessy,  Tr.  VoL  D.  1024. 


funeral  home,  where  the  general  price 
list  facihtates  the  actual  review  of 
services  and  merchandise,  the  offer  to 
discuss  prices  over  the  telephone  is 
helpful  only  if  the  cdhsumer  is  pr^iared 
to  do  so.  The  weight  of  the  evidence 
demonstrates  that  the  initial  telephone 
contact  is  a  tentative  encounter  in 
which  the  consumer  is  relying  on  the 
fimeral  provider  to  set  the  tone  of  the 
interaction.  The  funeral  provider  at  that 
delicate  time,  however,  reasonably 
wishes  to  avoid  the  appearance  0/ 
insensitivity  by  raising  price  issues 
when  the  callers'  typical  concerns  are 
whether  and  how  to  arrange  the  funeral 
with  the  particular  provider. 

Several  provider  witnesses'*  testified 
that  the  affirmative  telephone  disclosure 
has  offended  callers,  who  interpret  the 
disclosure  as  an  indication  of  the 
fimeral  prm-ider's  preoccupation  with 
the  consumer's  abiUty  to  afford 
services,"  For  example,  a  state  funeral 
board  member  observed  that,  whenever 
a  chent  calls  first  to  arrange  a  date  and 
time  for  a  funeral  service,  expecting  an 
empalhic  response,  the  consimier  is 
offended  by  the  fimeral  director's 
uninvited  statement  that  price 
information  is  available,  and  the  funeral 
provider  resentful  about  having  to  make 
such  a  statement  at  this  early  juncture.»8 
Other  providers  distinguished  between 
the  accepted  practice  of  giving  price 
information  that  is  requested,  and  the 
difficulty  of  telling  the  caller  who  has 
not  requested  it  that  the  funeral 
provider  is  prepared  to  talk  about 


**  Noat  of  the  systematic,  empiricai  evideooe  in 
the  record  addressed  the  question  wbethn  the 
unsoUcitad  disclosure  during  the  initial  lelepbone 
discussion  that  price  information  is  available  was 
offensive  or  confusing  to  corwumers.  The  Gallup 
results  indicated  that  woal  arrangers  (B3%)  are  ool 
of.'3nded  "whan  funeral  directors  give  them 
information  about  the  cost  of  funeral  servicas  when 
they  first  begin  making  arrangements."  See 
Colaaanto,  HX-66  a«  Appendix  B,  Tabulations,  p. 
24.  That  qaestion.  howwrm,  refers  more  specifically 
to  cofMumers'  feelings  about  actual  price 
information  offered  by  providers  during  the 
arrangements  conference,  such  as  proriders'  offer  of 
the  GPL,  and  not  to  cortsemers'  views  about  the 
afnrmative  telephone  diadosure  that  price 
infornsatioa  is  available. 

"  Hockar,  Tr.  Vol.  HI,  1400-1401  Clf  s  very 
difficnlt  sometimes  to  tell  people  price  information 
is  available  00  the  telephone  when  they  dont  ask 
for  H  and  when  it's  the  farthest  thing  bom  their 
mind,  it  creates  a  real  awkwardneae  for  us.  There 
are  many  times  people  want  to  hare  an  idea  of 
when  they  can  have  the  service,  how  kmg  (bey  «n 
watt,  Joey's  ia  Gerawny  in  the  serriee  and  ha  haa 
to  coHH  back  boma,  and  to  tell  them  thai  pitea 
Mannatioa  ia  available  «■  (be  tatapbooa  it 
somatimaa  aa  intniaioii  wbaa  if  a  not  oalM  for."). 
See  alao.  Niban.  Tr.  VoL  m.  I4«2:  «td  Kallh.  Tr. 

Vol.  m,  i4se. 

" }.  Hanter,  Tr.  VoL  01. 603-604.  Saa  aiso.  MOwn, 
Tr.  Vol.  m,  1482  rit  M  sifflpiy  makaa  It  look  to 
callers  that  instead  of  earing  indivktnals  wa'ra 
money-baogry  proiaaiiaaal  or  bwainaaa  patipia  oirt 


tbaf«:tbu'««*balii 
poiot  in  tima."). 


itotbai 


raltbai 


prices.»  Funeral  director 

representatives  concluded  that 
providers'  goodwill  is  harmed  es  a 
result  of  the  ofiense  generated  by  liie 
unsolicited  alBrmalive  disclosure, 
which  providers  under  the  Rule  must 
make  diiring  the  initial  telephone 
contact. «» 

Jhe  evidence  further  shows  that 
providers  ex{>erience  difficulty  in 
understanding  their  obligation  under 
§  453.2  (b)(l){i).  Under  that  affirmative 
disclosure  provision,  a  funeral  provider 
must  either  tell  every  caller  that  price 
information  is  available,  or  determine 
whether  an  inquiry  concerns  a  "lerm." 
"condition,"  or  "price"  of  funeral  goods 
or  fimeral  services  offered,  thus 
triggering  the  disclosure.  "The  original 
staff  Compliance  Guidelines  illustrated 
that  problem;  the  Guidefines  told 
funeral  providers  that  a  call  asking 
whether  the  provider  will  perform  a 
ftmeral  for  a  particular  religion  does  not 
trigger  the  disclosure,  whereas  a  call 
asking  whether  the  provider  will 
remove  the  deceased  from  a  hospital 
does.'®'  The  difficulty  of  determining 
whether  an  inquiry  concerns  a  "term" 
or  "condition"  thus  places  a  clear 
burden  on  the  provider,  without  a 
commensurate  benefit  to  the  caller.  '^ 

Other  empirical  data  indicate  that  the 
disclosure  does  not  affect  consumers' 
expenditures  for  funeral  arrangements. 
Economic  analysis  of  the  Replication 
Study  data  indicated  that  those 
consumers  who  called  the  provider  azkd 
received  the  Rule-required  affirmative 
disclosure  spent  no  less  for  their 
arrangements  than  other  respondents.  *oi 

Consumer  group  participants, 
however,  suggested  that  the  affirmative 
disclosure  was  meant  to  signal 


»  Saa  Kaith.  Tr.  VoL  0. 14Se  ("We're  obiKling  lo 
tba  discloaure  at  thai  mamaot.  thai  trig^ng  nwnt. 
not  to  the  disclosure  of  the  prices  over  the 
telephone  upon  requeet");  and  Hocker,  Tr.  Vol  HI, 
1464,  )4M  ("I  would  rather  not  have  to  make  an 
afTurnatJve  atalettMot  unlaaa  people  asked  (ur  prica 
informatioo,  and  than  you  kiMw  that  they're 
interested  ia  It,  and  so  there's  00  probJem."). 

'wSee,  e.g.,  Hannessy,  HX-ei  at  7-8;  Farrow. 
HX-85  at  4;  and  Johnson,  Tr.  Vol.  1, 74a 

••'  R-»-e at  28062.  ZaOM  (Illuatialions  n  and 

'o'The  Gwimisekm.  bowe >ei ,  haa  not  adopted 

the  AARP-suggested  modiScatloa  that  would 
resolve  this  compliance  problem  by  requiring 
Euaetal  providate  to  inform  ad  callers  that  prka 
iafonnalian  is  available  over  the  telapbons.  The 
record  coctaios  sufastaD:iaJ  evidence  that  soma 
consumers  would  be  offended  unneceMarily  by 
such  unsoKcitad  remarks,  and  that  subetantial  harm 
to  funenl  provkfars'  rspulatiooa  could  occur, 
witbeot  sigitftram  roBsmnar  bensfit  These 
poaaibiliciaa  butbar  may  iocraasa  the  likalibood  of 
non-compliance,  which  the  evidence  suggests  may 
bo  no  greater  than  50%  at  this  time.  On  I 
ensuring  tbat  Iboaa  caller*  who  aaek  prica 
information  can  obtain  it  woiiM  baOvaaaa 
maaiiinan  in  makiqg  iafaraiad  aaiacaionc 
•«  HX-122  (BE  Report)  at  17. 
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consumers  who  are  reluctant  to  raise 
price  issues  that  it  is  acceptable  to  do 
so.  and  that  providers  can  find  ways  to 
make  that  disclosure  without  offending 
consumers. 'o*  Although  the  empirical 
evidence  is  not  conclusive  on  the  issue, 
the  preponderance  of  the  reliable 
anecdotal  evidence  provided  by  many 
hmeral  directors  who  must  make  the 
disclosure  to  consumers  supports  the 
conclusion  that  the  requirement's 
potential  to  overcome  consumers' 
inhibitions  and  benefit  additional 
consiuners  is  unlikely,  and  does  not 
justify  the  imposition  of  awkwardness 
and  potential  offense  in  a  transaction 
already  fraught  with  delicate  business, 
social  and  personal  issues. 

In  summary,  the  record  evidence 
shows  that  consiuners  rarely  price  shop 
for  a  funeral  home  or  seek  price 
information  directly  from  providers 
because  of  their  reluctance  to  do  so  and 
their  general  lack  of  awareness  about 
prices  charged  by  providers,  and  not 
because  of  a  conviction  that  price 
information  caimot  be  requested  over 
the  telephone.  The  affirmative 
disclosure  that  price  information  is 
available  thus  does  not  appear  to  give 
consumers  new  information  that  is 
likely  to  increase  their  desire  to  ask 
about  prices  or  to  encourage  price 
shopping. 

The  record  evidence  further  indicates, 
however,  that  the  Rule  overall  is 
contributing  to  increased  consumer 
"price  sensitivity"  that  leads  some 
additional  consimiers  to  use  the 
telephone  to  shop  for  lower-cost 
providers,  or  to  seek  comparative  price 
information  fix>m  non-industry  sources. 
Consequently,  consumers  who  want 
price  information  will  affirmatively  use 
the  telephone  to  seek  such  information 
from  providers  who  advertise  prices,  or 
to  engage  in  alternative  shopping 
methods,  such  as  calling  memorial 
societies,  media  price  "hotlines,"  or 
state  agencies  that  make  comparative 
price  information  available. 'os  The 
Commission  has  concluded  that 
consiuners  will  increasingly  seek  price 
information  as  their  awareness,  and  the 
availabiUty,  of  comparative  price 
information  increases. 

The  preponderance  of  the  evidence  in 
the  rulemaking  record  indicates  that  the 
affirmative  telephone  disclosure  is  an 
inartful  and  unnecessary  signal  to 
consumers  about  the  availability  of 
price  information  that  is  unlikely,  over 
time,  to  provide  substantial  benefits  to 


«»P-39  (AARP)  at  31-39;  P-36  (National 
Consumers  League)  at  2. 

>»  See.  e.g..  R-N-1  (SR)  discuuion  at  58-59. 66- 
67. 


consumers  not  afforded  by  the  Rule's 
other  price  disclosure  provisions,  ■o' 

In  Ught  of  this  evidence,  the 
Commission  has  determined  to  repeal 
the  affirmative  telephone  disclosure 
provision  because  its  potential  to  benefit 
additional  consumers  is  unlikely,  and 
does  not  Warrant  the  intrusion  of 
potential  |offense  in  what  is  otherwise  an 
extremely  delicate  business,  social  and 
personal  transaction.  The  Commission 
further  concludes  that  the  integrity  of 
the  Rule's  price  disclosure  requirements 
will  be  maintained  by  retention  of  the 
general  requirement  to  provide  price 
and  othef  readily-available  information 
over  the  telephone  on  request 
(§453.2(1  )(!)). 

Funera .  provider  representatives, 
however,  suggested  that  such  action 
would  CO  acede  what  they  consider  the 
Rule's  pr  imise  that  increased 
comparis  on  shopping  was  necessary  to 
cure  "su]  iracompetitive"  prices.'*"  That 
suggestion,  however,  overstates  the 
importance  of  the  disclosure  to  achieve 
the  goal  Qf  increasing  comparison 
shopping,  and  fails  to  acknowledge 
record  evidence  indicating  that  the  Rule 
overall  already  has  contributed  to 
increased  price  competition."^ 

The  Dsnmission  in  its  Statement  of 
Basis  anq  Purpose  for  the  Rule  clearly 
expressef  its  view  that  the  general 
telephon^  requirement  to  give  price 
information  on  request,  and  the 
requirembnt  to  give  the  GPL  to  any 
person  seeking  in-person  information 
about  funeral  arrangements,  in  addition 
to  the  amrmative  telephone  disclosure, 
would  all  contribute  to  increased 
comparison  shopping.  ■<»  Nevertheless, 
the  Commission  did  not  base  the  Rule's 
entire  success  in  reducing  barriers  to 
price  competition  on  the  affirmative 
telephon^  disclosure  or  on  comparison 
shopping,  because  it  fully  recognized 
that  such  behavior  might  always  be 
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><»  Nor  d  les  the  evidence- support  a  conclusion 
that  industi  y  compliance  with  the  affirmative 
telephone  f  revision  is  too  low  to  permit  a 
conclusion  ibout  its  potential  benefits.  The 
evidence  oi  compliance  with  §453.2(b)(ll(iJ  is 
incondusiv  a.  The  RS  data  show  that  about  half  of 
all  provide)  t  (49%)  who  were  asked  about  funeral 
"prices,  ten  ns,  or  conditions"  over  the  telephone 
made  the  r«  quired  disclosure.  However,  an 
unusually  I  irge  proportion  of  the  respondents — 
29%-31%-  <:ould  not  recall  whether  they  received 
the  disclosi  re,  and  the  study  contractor  warned  that 
the  results  i  hould  be  viewed  with  extreme  caution 
because  of  I  tie  small  cell  size  (93  respondents  called 
and  asked  i  bout  "prices,  terms,  or  conditions"). 
Excluding  I  -om  the  analysis  those  who  could  not 
recall  incre  ises  the  compliance  level  to  about  72%. 
See  R-B-2  RS)  at  111-36.  Table  10-26;  HX-122  (BE 
Ref>ort)  at  1  ^17  (compliance  results);  R-B-2  at  III- 
25,  III-31  (flarket  Facts  concern). 

""P-37  (NFDA/NSM  comment)  at  23-24. 

■«*See  tha  evidence  cited  at  notes  63-65,  supra. 

">»R-B-J  at  42272-42273. 


infrequent. '  'o  As  described  above,  the 
Rule's  provisions  already  are  providing 
pro-competitive  benefits  to  consumers, 
including  increased  price  sensitivity, 
despite  the  low  overall  levels  of 
industry  compliance,  price  competition 
and  consumer  knowledge  demonstrated 
by  the  record.  Those  benefits  are  likely 
to  increase  over  time  as  industry 
compliance  with,  and  consumer 
awareness  of,  the  Rule's  other 
provisions  increases. 

3.  "Casket  Handling  Fees:"  Section 
453.4(b)(l)(u) 

One  benefit  the  Commission  ascribed 
to  the  Rule  in  its  1982  Statement  of 
Basis  and  Purpose  was  that  "the  greater 
availability  of  price  information  may 
encourage  entry  into  the  funeral  market 
of  new  competitors  seeking  to  attract 
business  by  offering  lower  prices." '" 
That  prospective  benefit  was  important 
to  the  Rule's  remedial  intent,  because 
the  Commission  foimd  that  the  funeral 
industry  had  historically  opposed  price 
advertising.  >  >2  The  Conunission 
concluded  that,  as  a  result  of  that 
reluctance  to  make  price  information 
readily  available,  consumers  purchased 
imwanted  items  and  paid  higher  than 
competitive  prices  for  items  they 
selected.' 13 

The  Commission  further  recognized 
that  easy  access  to  the  market  and  a  fair 
chance  to  compete  were  prerequisites  to 
the  entry  of  new  retailers  Into  Uie 
funeral  market.'  ■«  The  Rule's  general 
"unbundling"  provision,  §  453.4(b), 
afforded  that  opportunity  to  new 
entrants  by  removing  the  primary 
industry  restraint  on  consumer  choice— 
package-only  pricing. '  'J  The 
Commission  found  that,  by  "bundling" 
all  funeral  goods  and  services  in  a 
package,  funeral  providers  had 
effectively  forced  consumers  to  buy 
unwanted  items  as  a  condition  of 
providing  a  necessity  that  only  they  can 
provide:  disposition  of  the  remains.' '6 
Section  453.4(b)  of  the  Rule  prohibits 
funeral  providers  from  conditioning  the 
furnishing  of  one  funeral  product  or 
service  upon  the  purchase  of  another 
product  or  service  unless  required  by 
law,  such  as  embalming  for  interstate 


JMI 


"Old.  at  42273,  n.  140. 

"  I  R^-5  at  42293. 

<"Id.  at  42266. 

><>Id.  at  42269. 

"«  R-B-5  at  42291. 

>>>The  Commission's  major  finding  in  the 
original  proceeding  was  that  funeral  providers  had 
denied  consumers  the  privilege  of  freely  choosing 
the  goods  and  services  they  wanted  by  biling  to 
disclose  itemized  price  information  and  by 
"bundling"  their  funeral  offerings  together  in  pre- 
determined packages;  consumers'  only  choice  %ras 
between  packages.  R-B-S  at  42260.  42279-42282. 

»« Id.  at  42281. 


shipping,  or  as  a  "practical  necessity," 
such  as  embalming  where  the  consumer 
wants  a  viewing  of  the  remains  for 
several  days. 

Some  ANPR  commenters  asserted  that 
funeral  providers,  in  response  to 
emerging  competition  in  the  sale  of 
caskets  from  cemeteries  and  other  third- 
parties,  charge  high  "casket  handling 
fees"  for  arrangements  where  consumers 
supply  their  own  caskets  purchased 
frt)m  those  third  parties.  >  ■''  The  alleged 
purpose  of  these  fees  was  to  recoup 
overhead  costs  and  profits  built  into 
casket  prices  but  lost  on  the  third-party 
casket  sales.  The  Commission  in  the 
NPR  thus  sought  comment  on  the 
existence  and  impact  of  so-called 
"casket  handling  fees,"  and  on  whether, 
and  how,  the  Rule  should  address  that 
practice."* 

a.  Existence  and  impact.  Members  of 
the  third-party,  casket  seller  industry  ' '» 
provided  empirical  and  other  evidence 
on  the  purpose,  widespread  existence 
and  impact  of  these  "casket  handling 
fees."  Casket  seller  representatives 
asserted  that  the  emergence  of  third- 
party  casket  sellers  is  directly 
attributable  to  the  Funeral  Rule's 
"unbundling"  provision;  those  sales 
were  virtually  non-existent  before  the 
Rule.  120  A  PAA  official  who  presented 
the  results  of  a  PAA  membership  survey 
(the  "PAA  Survey")  on  handhng  fee 
issues.  Mr.  Duke  Radovich,  estimated 
that  there  are  between  100  and  200 
casket  retailers  in  the  country.  '2' 

The  PAA  Sur\'ey  provided  empirical 
evidence  on  the  widespread  existence 
and  amount  of  "casket  handling  fees," 
as  reported  by  the  respondent  retailers. 
Eighty-six  percent  of  the  respondents 
said  that  at  least  60%  of  the  funeral 
homes  in  their  market  area  assess 
handhng  fees,  about  two-thirds  said  that 
80%  to  100%  charge  the  fees,  and  one- 
quarter  reported  that  all  of  the  homes 
impose  the  casket  handling  fee.'»  Mr. 


•  "See  R-A-1  (Notice  of  Proposed  Rulemaking)  at 
19867. 

•■•Id.  at  19870  (Question  14). 

"'  Third-party  casket  sellers  generally  were 
representedduring  this  review  by  the  PAA. 

•»  R-M-12  (PAA)  at  18,  82.  See  also.  Radovich, 
Tr.  Vol.  m,  1029  (Casket  reUilers  owe  their 
existence  primarily  to  the  enactment  of  the  Funeral 
Rule,  which  allows  the  consumer  to  use  a  casket 
from  an  outside  source):  and  Drozda,  Tr.  Vol.  II,  894 
(few  casket  retailers  before  the  Rule  because 
providers  would  not  accept  the  outside  casket  and 
provide  funeral  service). 

">  Radovich,  Tr.  Vol.  m,  1057  (31  of  the  90 
survey  respondents  were  active  third-party  casket 
sellers  at  the  time  of  the  survey).  He  reported  that 
these  thirty-one  active  casket  retailers  are  located  in 
Florida,  Illinois,  Iowa,  Maryland,  Michigan. 
Mississippi,  Nebraska,  Ohio,  Pennsylvania  and 
Wisconsin;  74%  of  those  seller*  exist  in 
Paimsylvania,  Michigan,  and  Ohio.  Id;  HX-101  at 
Exhibit  "A-3." 

•u  Radovich,  HX-101  at  17  and  Ex.  B,  p.  5. 


Radovich  concluded  that  a  substantial 
number  of  providers  assess  "casket 
handling  fees"  wherever  third-party 
sellers  exist.""  Individual  casket 
retailers  agreed  with  that  finding, i^*  and 
further  testified  that  fimeral  providers 
began  imposing  handling  fees  when 
third-party  casket  sellers  entered  the 
market.'" 

Concerning  the  amount  of  "casket 
handling  fees"  assessed,  81%  of  the 
PAA  Survey  respondents  said  that  the 
average  handling  fee  was  over  $300; 
74%  reported  an  average  fee  between 
$300  and  $500.'"  Sixty-two  percent  of 
the  PAA  Survey  respondents  further 
reported  that  the  highest  fee  charged 
was  over  $500;  35%  said  that  the  largest 
fee  was  over  $700.'"  A  "handling  fee" 
of  $500  was  nearly  equal  to  the  average 
wholesale  cost  of  a  casket  in  1988  ($517) 
and  60%  of  the  average  casket  mark-up 
in  that  year  ($821). '»  Wendell  Hahn  of 
the  FFDA,  which  provides  financial 
advising  services  to  1,500  providers  in 
30  states,  testified  that  handling  fees  are 
assessed  because  providers,  who 
typically  charge  professional  service 
fees  "hundreds  of  dollars"  below  their 
true  operation  cost,  will  try  to  recoup 
those  costs  that  are  lost  by  the  third- 
party  casket  sale.  Mr.  Hahn  concluded 
that  handling  fees  are  thus  roughly 
equal  to  the  amount  that  providers'  non- 
declinable  service  fees  are 
underpriced.'w 


•»Id.at  12, 17.  20.       . 

•2«  See  Neel.  HX-2S  at  4  and  Exhibit  2;  Teck.  HX- 
58  at  5-6  and  Ex  B;  and  Heffner,  HX-33  at  8  and 
Ex.J-1 

'»  Graf,  Tr.  Vol.  n.  647;  Neel,  Tr.  Vol.  I.  582- 
584;  and  Teck,  Tr.  Vol.  D.  861-862.  See  also. 
Sbowalter,  Tr.  Vol.  D.  118.  One  funeral  provider 
witness  who  did  not  charge  handling  fees  staled  on 
ibe  record  that,  if  be  got  competition  from  casket 
retailers,  he  would  begin  to  assess  fees.  Hennessy, 
Tr  Vol.  n,  997. 

>u Radovich,  HX-101  at  18  and  Ex.  B.  p.  6. 

•"Id. 

'»See  Hahn,  FFDA.  HX-4g  at  2.  The  average 
mark-up  in  1988  was  $1,338  (average  retail  casket 
price)  minus  $517  (average  wholesale  cost),  or  S821. 
By  deflnition,  a  handling  fee  must  b«  "high"  if  it* 
purpose  is  to  recoup  overhead  costs  and  profit  lost 
on  the  casket  sale. 

•»Tr.  Vol.  n.  692-693.  Mr.  Hahn  further 
suggested  that  by  (ailing  to  disclose  the  amount  of 
overhead  not  included  in  the  non-declinable 
professional  service*  fee,  providers  may  be  engaged 
in  deceptive  pricing.  Id.  at  671. 

Several  local  survey*  conducted  by  individual 
casket  retailers  provided  further  evidence  on  the 
range  of  "casket  handling  fees"  in  given  market 
areas.  Those  surveys  found  that  handling  fees 
ranged  from  $100  to  $700  in  Chicago;  OeSoto,  R- 
B-t2;  and  Hennessy,  HX-61  at  8;  from  $150  to 
SlOOO  in  Greater  Pittsburgh;  Neel,  HX-25,  Exhibit 
2  at  1;  and  from  $100  to  $800  in  Detroit,  Michigan; 
Teck,  HX-58,  Exhibit  A.  Wendell  Hahn  of  the  FFDA 
reported  six  instances  among  a  sampling  of  funeral 
home  records  he  reviewed  for  the  month  of  August 
1988  where  handling  fees  ranging  from  S75  to  S480 
were  disclosed  on  providers'  GPLs.  HX-49  at  5,  TV, 
VoL  n,  673, 7i»-720.  Other  witnesaes,  including 


Record  evidence  indicates  that 
"casket  handling  fees"  prevent  potential 
price  competition  and  reduce  consumer 
choice.  Ninety-two  percent  of  the  casket 
seller  respondents  to  the  PAA  Survey 
reported  that  their  casket  sales  have 
declined  since  the  imposition  of 
handling  fees;  about  one-third  said  that 
they  have  reduced  or  eliminated  their 
casket  marketing  efforts  as  a  result  of 
those  fees. 'SO  C)ne  industry  observer 
testified  that  "casket  handUng  fees" 
have  caused  the  exit  from  the  casket 
market  of  five  small  businesses  who 
thought  that  they  could  gain  market 
share  by  offering  third-party  caskets  at 
lower  prices. '3'  Several  casket  retailers 
and  others  also  asserted  that  these  so- 
called  "handling  fees"  impede  price 
competition  by  removing  consumers' 
incentive  to  price-shop  for  less  costly 
caskets,  and  penaUze  consumers  who  do 
shop. '32 

Fmally,  third-party  sellers  testified 
that  market  forces  will  not  effectively 
regulate  "casket  handling  fees,"  and  that 
the  elimination  of  those  discriminatory 
fees  would  result  in  increased 
competition  in  the  sale  of  caskets  and 
reduced  casket  prices.' 33  Mr.  Royal 
Keith,  a  funeral  provider  appearing  for 
the  NFDA,  when  asked  on  cross- 
examination  about  the  effect  of  market 
forces  on  handling  fees,  responded  that 
he  was  not  aware  of  any  cases  where 
market  forces  have  successfully  reduced 


two  funeral  directors,  testified  to  the  existence  of 
handling  fees  ranging  from  5425  to  $2,500.  See 
Sbowalter,  Tr.  Vol.  D.  120;  HX-36.  at  17  (citing  an 
open  letter  from  Steve  Shurden,  President  of  the 
Oklahoma  Funeral  Directors  Association,  printed  in 
The  Oklahoma  Diirctor.  Vol.  XV,  No.  9  (Sept.  1985) 
at  1)  ($t.OOO-S2.500):  Slarks,  Tr.  VoL  B,  412  (S700); 
and  Drozda,  Tr.  Vol.  II.  896-897  (S425). 

•»Radovich,  HX-101  at  20-22  and  Ex.  B.  pp  8- 
9  (sales  decreased  by  20%  for  54%  of  respondents, 
by  40%  for  29%  of  sellers,  and  bv  80%  for  13%  of 
respondents;  although  other  market  tartors  could 
have  contributed  to  the  decreases,  the  PAA 
attributed  them  to  handling  fees). 

•"  Sbowalter.  Tr.  Vol.  n,  107-108. 

•M  See,  e.g..  Teck.  Tr.  VoL  H,  867;  Neel,  Tr.  Vol. 
1. 568, 572-573, 615;  Drozda.  Tr.  VoL  B.  923,  944; 
Radovich,  Tr.  Vol.  IB.  1063;  Sbowalter,  Tr.  Vol.  fl, 
109,  HX-3e  at  16-17;  and  R-B-27  (CAFMS 
Comment)  at  5. 

Casket  retailers  and  others  provided  evidence  that 
many  third-party  sellers  offer  caskets  at  prices 
lower  than  those  charged  by  funeral  homes.  About 
half  of  the  seventeen  PAA  Survey  respondents  who 
answered  the  survey's  price  question  said  that  their 
price  for  the  "same  or  similar"  casket  was  at  least 
$250  less  than  funeral  home  prices  in  their  market 
area.  About  one-quarter  skid  that  their  prices  were 
between  $100  and  S2S0  less,  and  another  quarter 
said  that  their  prices  were  comparable  (within 
SlOO).  See,  Radovich.  HX-101  at  Ex.  B,  p.  10.  One 
retailer  who  commented  on  the  ANPR  reported  that 
a  small  casket  manufacturer  In  Chicago  was  selling 
90%  of  its  retail  caskets  on  an  at-need  basis, 
charging  about  half  that  of  Chicago  funeral  homes — 
$250  for  a  cloth-covered  casket  and  $650  for  a 
sealed,  metal  casket.  See,  DeSoto,  R-B— 42. 

•"  See,  e.g..  Teck,  Tr.  VoL  B,  872-873;  Drozda,  Tr. 
VoL  n,  944. 974. 
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the  amount  of  handling  Cbm  cfaaiged  in 
a  particular  arm.»* 

o.  Proriden'  basis  for  imposing 
"casket  handling  fees".  Proponents  of 
handling  fees  did  not  provide  evidence 
to  refute  that  offered  by  casket  retailers 
and  others  on  the  purpose,  prevalence 
and  impact  of  "casket  handling  fees"  on 
the  casket  mariiet  Funeral  provider 
representatives,  for  example,  did  not 
dispute  that  "casket  handling  fees"  are 
used  to  recoup  profits  and  overhead 
costs  lost  to  third-party  casket  sales,  but 
defended  that  purpose  on  several 
grounds.  132  Providers'  responses  to 
third-party  casket  sales  arise,  the  trade 
groups  asserted^  due  to  the  industry's 
long-standing  tradition  of  recovering 
much  of  its  overhead  costs  and  profits 
through  the  casket  mark-up,  and  not  by 
increasing  service  fees;  lower  service 
fees  allow  funeral  homes  to  provide  fiill 
service  funerals,  including  lower-priced 
caskets,  to  thoee  who  mi^t  not 
otherwise  be  able  to  afford  them. 
Although  providers  in  recoit  years  have , 
shifted  some  of  that  casket  mark-up  to 
service  fees,  the  diift  has  been  very 
gradual.  The  industry  groups  concluded 
that  providers  who  lose  cadcet  sales  to 
third  parties  must,  as  a  result,  still 
forego  the  recovery  of  much  of  their 
costs  and  profits  that  would  have  been 
included  in  the  casket  sale. 

Those  groups  asserted  that  the 
imposition  of  "casket  ham^ling  fees"  is 
an  isolated,  non-discriminatory  practice 
that  fairly  allocates  providers'  overhead 
costs  and  profits;  the  purpose  of  the  fee 
is  to  obtain  from  consumers  who  buy 
third-party  caskets  consumers' 
proportionate  share  of  providers'  costs 
and  profits  for  rendering  the  funeral 
service.  Providers'  only  alternative  to 
handling  fees,  the  industry  groups 
argued,  would  be  to  raise  service  fises 
charged  to  all  consimiers,  wfaicfa,  in 
effect,  would  require  regular  clients  who 
piirchase  providers'  caskets  to  subsidize 
the  funer^  of  consumers  who  purchase 
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"«Tr.  VoL  m,  1422. 

■M  Nor  did  the  NFDA  am)  NSM  wgw  that  "catkat 
handling  fees"  are  imposed  for  actual  tmwium 
rendsrad  is  "handling"  csaawiMr-auppIiad  catkats. 
Many  writnaaaaa.  including  funatal  diracton, 
testifiad  thM  pravidan  incur  no  additional  labor  or 
inaoranc*  coata  whan  third-paity  aailan  provida  a 
caakat.  and  that  tba  actual  labor  tima  tpant 
handliag  any  caakat  ia  minimal:  tfaa  coal  for  that 
servioa  ia  nonnally  included  la  tha  BOB-daclinbla 
proiaaaional  aarvicaa  faa.  Saa  R-M-e  (NPDA/NSM) 
at  182;  Hafan.  FFDA.  Tr.  VoL  D.  6e2-«S3;  Bate*, 
NSM  Exacvtiva  Diractor.  Tr.  Vol.  1. 706-708; 
SiouBa.  fonaial  diractor,  R-^-«  (aupplaaiaatiBg  HX- 
42):  Or.  Naiaaa.  AAKP,  Tr.  VoL  1. 77-7S:  Sbewaher. 
indoatry  aaalyat.  Tt.  VoL  n,  lia-117, 120-122; 
Gral  Tr.  Vol.  n.  SS^.  Haimaaay,  ftmaral  dkaetnr,  Tt. 
VoL  D.  1008-1014:  Katkivich.  ftinaral  diiwtac/ 
casket  taiaUar.  tt.  VoL  m.  1044-104S:  Slvka. 
funeral  diiador.  HX-41 H 11.  Tt.  VoL  B.  SOO;  and 
Orozda.  hawal  diiactet/caakat  ratailar.  Tc.  VoL  II. 
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their  casicets  elsewhere— by  pajring  the 
mark-upi  oa  the  casket  as  well  as  the 
higher  service  fee  that  would  resuh  frtnn 
other  consumers  supplying  their  own 
caskets.  ] 

Thoseigroups  further  asserted  that 
handlingfees  are  not  assessed  for  ship* 
ins,  outv  burial  container  sales 
traditionally  lost  to  competing 
cemeteries,  or  for  direct  cremation/ 
immediate  burials  where  the  consumer 
supplies!  the  alternative  container 
because  J  unlike  the  unexpected  loss  of 
a  casket  $ale  to  a  third-party  seller, 
provideiis  set  prices  for  those  services 
with  thejknowledge  that  they  will  not 
make  a  t  ale  in  those  cases.  Finally,  the 
fimeral  ( roups  concluded  that  the 
amount  of  "casket  handling  fees"  is 
sufficiently  regulated  by  the  market, 
because  providers  that  charge 
unreasonably  high  fees  will  offmd 
consiuners  and  lose  maricet  share. >36 

c.  Cod  \inission  's  conclusion  and 
amenda  ent  The  Ck>mmission  has 
concluded  that  substantial  "casket 
handling  fees"  are  imposed  on 
consumers  by  a  significant  proportion  of 
provide^  wherever  third-party  casket 
sellers  exist,  and.  as  a  result,  frustrate 
the  Rule!s  "unbundling"  requirements 
and  result  in  the  reduction  of  potential 
competi^on  in  the  sale  of  caskets 
fostered  by  the  Fimeral  Riile.'^^  Some 
provides  are  forced  to  impose  HanHling 
fees  because  of  their  competitive 
reluctanf»  to  shift  overhead  costs  and 


profit 

profi 

use" 

third 

theii 


the  casket  mark-up  to 
'  service  fees,  '^s  Others  may 
fees  as  a  direct  response  to 
competition.  In  either  case, 
be  determined  in  this 
was  whether  the  Rule 
<w  providers  to  condition  a 
's  right  under  the  Rule  to 
leral  service  with  a 
consumer-supplied  ca^et  upon  the 


payment 


charged  n  addition  to  the  basic 


of  a  non-declinable  fee. 


'»9rU-  9  at  lSl-ia»;  R-C-a  at  SO-SS. 

Individual  providata  a^oad  with  tha  NFDA  and 
NSM  poait  on.  Saa Hockar.  HX-lll  at  13;  Pmnaan. 
Tr.  Vol.  n.  I19-S20,  Tr.  Vol.  m.  140S;  Hemiaaay. 
Tr.  Vol.  n.  N7-aoa:  Kalth.  Tr.  VoL  m.  1419;  Yan. 
Tr.  VoL  n.  tao.  SeS;  and  Nilara.  Tr.  Vol.  UL  1414- 
1415.  See  diao.  Hahn.  FFDA.  T^.  VoL  U.  682-604. 

ix>Ev%n  U  -casket  hwdUng  haa"  were  not 
widespread,  theii  coverage  ia  tha  Rule  woald  be 
neceaaary  I  acanae  thay  frnatiata  tha  original  Bala's 
"unbundli  ig"  proviaioa  aad  inpoae  aufaatantial. 
unavoidal)  a  coats  on  coaaamara  wte  aadw 
purchase  i  idsiona  baaed  on  their  lighta  nadar  thai 
provision. 

"•The  C  Hmniaaien  diisgreas  with  aiganMaU 
made  by  f»  natal  provider  poapa  daring  tha 
procaedinj  thatragnlatioaofhandlii^isaawDaU 
amount  to  'price  vagabtiea.*'  The  primary  iaaua  ia 
the  proprii  ly  of  tha  headling  Cm  coat  aad  proll 
adjnatman ,  throogh  tha  ImpoaMaa  of  a  aaaaiale. 
no»4iacliii  ihla  tM  chamad  ia  addMoa  to  (te  Bon- 
decMnaUe  iM  far  "aarricaa  of  taiani  diracler  aad 
suR."  aad^  tha  aMaa*  of  the  haodUat  faa. 


professional  services  fee  (already 
pennitted  under  die  Rule  to  be  noo- 
declinable).  or  whether  the  Rule  should 
require  providers  to  recoup  costs  and 
profits  lost  to  third-party  casket  sales  in 
ways  that  do  not  violate  the  intent  of  the 
Rule's  "unbundHng"  provision.  For 
example,  providers  under  the  Rule  may 
recoup  any  unallocated  costs  or  profits 
lost  to  third-party  casket  sales  in  the 
non-declinable  professional  services  fee 
permitted  by  §453.2{b)(4)(iii)(q.  The 
Commissimi  has  determined  that  the 
latter  course  is  warranted  to  affirm  the 
Rule's  intent  to  increase  consumer 
choice  and  reduce  barriers  to  price 
competition. 

Section  453.4(b)  of  the  Fimeral  Rule 
was  intended  to  address  all  "bundling" 
arrangements  imposed  on  consumers  by 
funeral  providers.  Under  that  provision, 
consumers  have  the  right  to  decline  the 
purchase  of  any  item,  including  a 
casket,  from  a  funeral  provider,  and  may 
elect  to  supplv  their  own.  That  right, 
howevw,  is  illusory  if  funeral  providers 
can  condition  consumers'  choice  on  the 
paymfflit  of  an  additional,  non- 
declinable  fee.  The  fee,  in  any  amount, 
penalizes  consumers  for  exen:ising  their 
choice  afforded  by  the  Rule.»» 

"Casket  handling  fees"  require 
constimers  to  pay  two  substuitial  mark- 
ups, one  on  the  casket  they  purchase 
frt>m  the  third-party  seller,  and  another 
on  the  casket  they  did  not  buy  from  the 
funeral  provider.  The  evidence  indicates 
that  handling  fees  average  between  $300 
and  $500.  and  often  are  higher.  That 
burden,  the  evidence  shows,  efiiectively 
removes  consumers'  economic  incentive 
to  purdiase  a  casket  from  anyone  but 
the  funeral  provider.  Casket  sales  by 
third  parties  have  declined  as  a  result, 
and  several  retailers  have  curtailed  their 
mariceting  efforts  or  withdrawn  from  the 
market  Handling  fees  thus  frustrate  the 
purpose  of  the  Funeral  Rule— to  ensure 
informed  consumer  choice  and  foster  a 
competitive  funeral  market  The 
Commission  thus  concludes  that  casket 
handling  fees  are  unfair  conditions  on  a 
consumer's  right  to  decline  unwanted 
items  he  or  she  may  wish  to  puidiase 
elsewhere,  in  violation  of  section  5  of 
the  FTC  Act,  and  the  spirit  of  the  Rule's 
"unbundling"  provision  (§453.4(b)).i« 
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JMI 


■"Sectiaa  453.4(bK2KB)  of  die  Rule  penirila 
providera  to  lefaae  a  request  tbr  goods  aad  sarvicea 
that  would  be  "impossible,  impiectical  or 
excessivriy  bardaaaonie'*  to  pravide.  Tliel 
proviaioB.  howaiei,  does  not  permit  a  fcaacal 
provider  to  rafeae  aarrica  to  a  eoaaamar  bacaase  the 
conaamv  tapplied  tha  casket  See.  e-g..  Staff 
Opinion  Lellar  to  Gaoi^  W.  Lanka.  Eaacaliva 
Director,  Ckakal  Maaafactoraia  Aaaodalioa  of 
America  (Marck  10,  lOOS).  FTC  File  Na  X1»*M. 

No.  xxvm-tii. 

i«  Conditioning  the  furnishing  of  any  ftiaerd 
good  or  service  apoo  Ike  paynaat  of  ■  a^cdad 


Section  453.4(b),  however,  does  not 
specifically  address  the  practice  of 
conditioning  the  furnishing  of  any 
funeral  goods  or  services  on  the 
payment  of  fees,  such  as  "casket 
handling"  fees,  because  those  fees  have 
developed  since  the  Rule's 
implementation,  and  because  they  are 
not  conditioned  charges  for  "goods"  or 
"services" — the  conditioned  products 
referred  to  in  that  provision.  The 
Commission  thus  has  concluded  that  so- 
called  "casket  handling"  fees,  and  other 
non-declinable  fees  that  are  more  aptly 
referred  to  as  "recovery  of  overhead  and 
profit"  fees,  need  to  be  separately 
addressed  in  the  Rule.'*' 

The  Commission  recognizes  the 
legitimate  desire  and  expectation  of 
funeral  industry  members  to  recover 
overhead  costs  and  realize  a  profit.  The 
Rule,  however,  permits  consumers  to 
select  and  buy  only  the  items  wanted 
unless  state  or  local  law  require 
otherwise.  The  Funeral  Rule  is  designed 
to  permit  funeral  providers  to  have  one 
non-declinable  fee  to  recover  general 
overhead  costs — the  fee  for  the  basic 
services  of  funeral  director  and  staff. 
Permitting  funeral  providers  to  have 
additional  surcharges,  whether  they  are 
called  "casket  handling  fees,"  or 
something  else,  would  frustrate  the 
Rule's  aim  to  promote  full  itemization 
and  informed  consumer  choice. 

To  prevent  that  result  and  clarify  the 
current  requirements  of  the  Rule,  the 
Commission  has  added  paragraph 
(b)(l)(ii)  to  §453.4  of  the  Rule.  That 
amendment  prohibits  as  an  unfair  or 
deceptive  act  or  practice  the  furnishing 
of  funeral  goods  or  services  upon 
payment  of  any  conditional  "fees"  not 
otherwise  permitted  by  the  Rule.  The 
amendment,  however,  permits  funeral 
providers  to  recover  overhead  in  the  two 


"casket  handling  fee,"  or  any  other  non-declineble 
fee  not  otherwise  permitied  by  the  Rule,  is  an  unfair 
practice  for  the  same  reasons  articulated  by  the 
Conunission  in  declaring  "pacliage-only"  pricing 
unfair  when  it  promulgated  the  Funeral  Rule  and 
its  general  "unbundling"  section — 453.4(b)  (the 
practice  is  prevalent  and  imposes  subsUntial  and 
unavoidable  injury  on  consumers).  See  R-B-S  (SBP) 
at  42269-71. 

'«'  The  Commission  prohibits  fees  that  are 
similar  in  purpose  to  "casket  handling  fees"  in  its 
Advertising  of  Ophthalmic  Goods  and  Services 
Trade  Regulation  Rule,  16  CFR  Part  456.  That  Rule 
requires  eye  doctors  to  give  consumers  a  copy  of 
their  eyeglass  prescription,  so  that  consumers  can 
shop  for  eyeglasses.  Section  456.7(c)  of  that  Rule 
further  prohibits  eye  doctors  from  charging 
consumers  a  fee  "as  a  condition  for  releasing  the 
prescription,"  other  than  the  examination  fee.  The 
section  thus  prevents  eye  doctors  from  charging  a 
fee  for  goods  and  services  not  provided  that,  in 
effect,  would  penalize  consumers  who  wish  to 
comparison  shop  for  ophthalmic  goods.  Like  the 
non-declinable  "casket  handling  fee,"  the 
conditional  fee  prohibited  by  this  Ophthalmic 
Goods  and  Services  Rule  frustrates  a  consumer's 
right  under  the  Rule  to  exercise  fr«e  choice. 


ways  permitted  by  the  original  Rule— by 
markine  up  the  items  offered  for  sale  to 
the  public,  and  by  having  the  non- 
declinable  fee  for  basic  services  of 
funeral  director  and  staff,  pennitted  by 
§§453.2(b)(4)(iii){C)and 
453.4(b)(2)(i)(A)oftheRule. 

The  Commission  also  has  amended 
§  453.2(b)(4)(iii)(C)(2)  of  the  Rule  to 
require,  among  other  things,  disclosure 
of:  (1)  The  dollar  amount  charged  for 
any  non-declinable  basic  professional 
service?  when  that  charge  is  included  in 
the  price  of  the  provider's  caskets;  and 
(2)  the  statement  "This  same  fee  shall  be 
added  to  the  total  cost  of  your  funeral 
arrangements  if  jjou  provide  the  casket" 
These  amendments  are  intended  to  have 
the  same  effect  as  the  amendment  to 
§  453.4(b)  above— they  prohibit  funeral 
providers  (who  choose  not  to  itemize 
the  charge  for  basic  professional 
services)  from  charging  consumers  who 
piurhase  caskets  from  third  parties  a 
non-declinable  fee  for  recovery  of 
overhead  and  profit  in  addition  to  the 
professional  services  fee  charged  to  all 
customers. 

These  two  amendments  are  not 
intended  to  impede  funeral  providers 
from  recovering  overhead  costs  and 
earning  profits  from  their  operations. 
Efficient  providers  can  structure  their 
prices  charged  to  all  consumers  to 
recover  the  revenue  lost  to  third-party 
casket  (or  other  merchandise)  sales.  The 
evidence  indicates  that  providers  for 
many  years  have  so  adjusted  their 
pricing  structure  to  account  for 
consumer-supphed  caskets  (in  shipin 
cases),  outer  burial  containers,  and 
alternative  containers. '^^ 

Providers  asserted  that  the  impact  of 
a  ban  on  imposing  separate,  non- 
declinable  casket  handling  fees,  in 
addition  to  the  non-declinable 
professional  services  fee,  would  be 
increased  professional  service  fees  to  all 
consumers.  The  funeral  provider 
industry  made  the  same  argimient  in  the 
original  proceeding  regardHig  the  effect 
of  consumer  dechnations  caused  by 
Rule-required  itemization,  i*^  As  the 
Commission  reasoned  at  that  time, 
providers  under  the  Rule  can  set  or  shift 
prices  as  they  wish,  but  the  long-term 
competitive  impact  of  the  Rule's  price 
availabihty  provisions  might  not  permit 
providers  to  recover  lost  revenue  from 
casket  declinations  simply  by  raising 
professional  service  fees.  In  the  short- 
term,  some  consumers  might  spend 
more  and  some  less  than  they  would 
without  the  right  to  dechne  if  providers 
actually  raise  service  fees  in  order  to 
recoup  revenue  lost  to  third-party  casket 


■'*>  See,  e.g.,  the  evidence  cited  at  note  1 36,  supra. 
•o  See  R-B-S  at  42298. 


sales.  As  discussed  earlier,  however,  the 
evidence  in  this  proceeding  indicates 
that,  although  service  fees  generally  are 
underpriced  by  roughly  the  average 
handling  fee  amount,  providers  are 
reluctant  to  raise  service  fees  even 
under  current  competitive  conditions. 
In  any  event,  the  evidence  indicates  that 
the  impact  of  a  ban  on  handling  fees 
would  more  likely  be  increased 
competition  in  the  sale  of  caskets,  and. 
in  turn,  an  overall  reduction  in  casket 
prices  over  time.'** 

4.  GPL  Timing/Distribution 
Beauirements.  Section  453.2(b)(4)  of  the 
Rule  required  providers  to  give  for 
retention  a  General  Price  List  to  persons 
who  inquire  in  person  about  funeral 
arrangements  or  the  prices  of  funeral 
goods  and  services.  The  GPL  must 
contain,  among  other  thing*;,  several 
disclosures  about  consimiers'  right  to 
select  only  those  items  they  desire  and 
the  retail  prices  for  17  specified  items, 
if  offered  for  sale.  Providers  under 
§  453.2(b)(4)(i)  of  the  original  Rule  were 
required  to  offer  the  GPL  "upon 
beginning  discussion  either  of  funeral 
arrangements  or  of  the  selection  of  any 
funeral  goods  or  funeral  services. " 
(Emphasis  added.) 

Many  funeral  providers,  however, 
erroneously  beheve  that  the  GPL  must 
be  given  immediately  upon  initiation  of 
preliminary  arrangements  discussions 
that  do  not  involve  price  or  specific 
goods  or  services.  That 
misinterpretation  leads  them  to  offer  the 
GPL  at  arguably  inappropriate  times. 
such  as  during  prebminary  discussions 
of  death  certificates  or  veterans  benefits, 
or,  in  the  case  of  an  out-of-town  death, 
the  location  of  the  deceased.  <*3 

To  remedy  their  concerns,  provider 
groups  proposed  repeal  of  the  GPL 
timing  and  distribution  requirements. 
or.  in  the  alternative,  amendments  that 
would  require  providers  to: 

(1)  "Make  available"  to  consimiers  a 
GPL; 

(2)  Offer  the  GPL  to  consumers  who 
inquire  only  about  prices; 

(3)  Offer  the  GPL  to  consumers  before 
"specific"  funeral  goods  or  funeral 
ser\'ices  are  "selected"  or  prices 
discussed;  and 

(4)  Give  a  GPL  for  retention  only  to 
those  consumers  who  request  to  keep 
it.»** 

The  Commission  has  determined, 
however,  that  the  preponderance  of  the 
evidence  does  not  warrant  the  sweeping 
amendments  to,  or  repeal  of. 


'*•  See,  e.g..  the  evidence  discussed  at  itotes  13S- 
138,  supra. 

••»  SeeR-N-1  (SR)at  1S1-1S3. 

'•R-G-3  (NSM)  at  43:  R-G-e  (NFDA)  at  66;  R- 
M-9  (NFDA/NSM)  at  277. 
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§  453.2(b)(4)(i)  as  proposed  by  funeral 
provider  groups.  The  Commission 
draws  that  conclusion  particularly  in 
light  of  the  empirical  evidence  on  the 
level  of  providers'  compliance  with  the 
current  GPL  requirements  (23%  give  the 
GPL  at  the  outset  of  arrangements 
discussions),  and  the  evidence  that 
consumers  want  price  and  options 
information  about  funeral  goods  and 
services  and  value  price  information 
that  they  receive  early  in  the  funeral 
transaction. 

The  Commission  is  persuaded  by  that 
compliance  evidence,  however,  that 
some  fine-timing  is  necessary  to  clarify 
the  Rule  and  promote  increased 
compliance,  thereby  enhancing  the 
Rule's  opportxinity  to  provide  benefits  to 
consumers.  The  amendment  discussed 
below  thus  is  intended  to  remove  any 
ambiguities  and  unnecessary  rigidity  in 
§  453.2(b)(4)(i)  that  appear  to  cause 
funeral  directors  to  misinterpret  their 
obligations  under  that  provision. 

Provider  group  proposals  would  have 
unacceptably  narrowed  the 
circimistances  in  which  providers 
would  be  required  to  provide  a  GPL  to 
consumers.  First,  the  suggestion  that 

groviders  "make  available"  a  GPL  might 
ave  been  tantamount  to  effective  repeal 
of  the  entire  GFL  requirement  if  such 
language  means  something  other  than 
physically  giving  the  GPL  to 
consumers.  14^  Consumers  might  receive 
no  GPL  disclosures  about  funeral 
service  prices  or  options,  or  concerning 
their  ri^ts  in  the  funeral  transaction 
imder  the  Rule  or  other  laws,  imless 
they  asked  to  see  the  CPL  and  providers 
voluntarily  complied  with  their  request. 
Such  a  change  is  not  warranted,  given 
record  evidence  on  relatively  low, 
overall  levels  of  Rule  compliance.  Other 
evidence— that  consumers  are  reluctant 
to  raise  price  issues  after  the  death  of  a 
loved  one.  that  consumers,  nonetheless. 
desire  price  and  service  options 
information,  and  that  consumers  benefit 
from  price  information  they  receive 
early  in  the  funeral  transaction — also 
supports  this  conclusion. 

Second,  the  NFDA  suggesticm  that 
providers  need  only  give  a  GPL  to 
persons  who  inquire  in  person  about  the 
"price"  of  funeral  goods  or  services 
would  eliminate  the  obligation  to  give  a 
GPL  to  those  who  ask  about  prices  or 
"funeral  arrangements."  In  light  of  the 
evidence  just  mentioned,  this  proposed 
narrowing  of  the  GPL  distribution 
requirement  is  not  supported  by  the 
record.  Although  one  of  the  Rule's  goals 
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is  to  increa^  price  cranpetition,  and,  in 
tiun,  redude  overall  consumer 
expendituffis,  the  Commission  also 
intended  tae  provision  of  itemized  price 
information  to  alert  consumers  to  their 
various  options  and  to  permit  them  to 
select  onlyjthose  items  they  desire, 
whether  orjnot  exp«ises  would  be 
reduced  as  a  result.  I'M  Lacking  record 
evidence  to  support  a  change, 
consumers  who  inquire  about  providers* 
offerings,  and  not  their  prices,  should 
thus  be  entitled  to  receive  a  GPL. 
Third,  tl«  NFDA  proposal  that 
providers  itiake  the  GPL  available  at  the 
funeral  arrtngements  conference  before 
"specific"  funeral  goods  and  services 
are  selected  or  prices  disaissed  would 
remove  the  requirement  that  providers 
give  the  list  at  the  beginning  of 
arrangements  discussions,  wherever 
they  take  place.  Record  evidence  shows 
that  consumers  benefit  from  price  and 
service  options  information,  including 
the  CPL.  that  they  receive  early  in 
selecting  funeral  goods  and  services, 
and  that  at  jleast  some  funeral 
arrangements,  short  of  a  formal 
"arrangemints  conference,"  often  can 
and  do  occur  away  bom  the  funeral 
home  prennses.  i^^  Other  evidence 


297. 


'«'  The  proponent*  of  thi*  change  did  not 
specifically  explain  or  deHne  the  terra  "maka 
available,"  or  bow  thU  and  other  luggestsd 
amendments  would  change  the  comnt 
requirement*  of  §4S3.X(bX4Ki). 


>«R-B-Sat[' 

Virtually  ev^  funeral  director  who  advocated  a 
change  in  the  CPL  timing  requirements  expressed 
concern  about'when  in  the  arrangements 
discussions  might  be  the  sensitively  correct  time  to 
discus*  "pricaf  with  consumers.  None  spoke  of  the 
correct  time  tit  provide  or  discuss  information  about 
funeral  servic*  "options"  and  their  relative  cost. 
The  record  evidence,  however,  suggested  that 
because  price  Issues  may  not  specifically  arise  early 
in  the  transaction,  due  to  mutual  provider  and 
consumer  reluctance,  consumers  may  choose 
particular  typ^  of  arrangements,  or  specific  items, 
without  the  baieHt  of  information  about  the 
available  ahetaatives  unless  they  receive  a  timely 
GPL.  I 

'•  See,  e.g.,  Henneuy,  funeral  director.  Tr.  Vol. 
n.  1026-1027  jtimiog  of  visitation  and  service  often 
likely  to  be  aniong  first  topics  of  concern  to  •  bmily 
during  remov^h  Hunter,  Tx.  Funeral  Service 
Commn,  Tr.  Vol  HI.  602-603  (discussing  funeral 
arrangements  (way  from  the  funeral  horn*  is  a  very 
commoo  practics):  Johnson.  NSM.  Tr.  Vol.  I.  744 
(conversation*  away  from  the  funeral  home  border 
on  making  fui^ral  arrangements);  Simms,  NFDA, 
Tr.  Vol.  n.  45j;  470-471,  473  (various  arrangements 
discussion*  ditring  removal  have  occurred):  Hockar. 
NFDA.  Tr.  Vo4  HI.  1402, 1479  (problem  during 
removal  whenlthe  family  says  something  like  "can 
we  have  the  fi^eral  on  Wednesday"  that  triggers 
presentation  ol  the  GPL);  Dr.  Nelson,  AARP,  Tr. 
VoL  1, 91  (preliminary  arrangements  can  occur  in 
consumers'  hotnas  where  their  concept  of  the 
funeral  may  b^  discussed  and  fonned);  and  Klein. 
NYSFDAB,  Tr;  VoL  U,  1067  (not  all  arrangements 
are  made  in  tht  funeral  home). 

Empirical  evidence  from  the  RepUcttion  Stndy 
on  that  issue  iadicated  that  14%  of  cottsaniers  said 
that  in-person  arrangements  discussions  took  place 
at  a  hospital  ot  nursing  home,  or  at  the  home  of  the 
respondent,  the  deceased,  or  a  telativa.  See  R-B- 
2  at  Table  01-14.  p.  IIK33.  Tba  estaot  to  wfaicfa 
some  of  those  tespondents  may  also  have 
participated  in  discussions  at  the  funeral  home  i< 
not  clear  from  ^e  data. 


discussed  earlier  demonstrated  that 
consumers'  knowledge  generally  about 
the  funeral  transaction,  although 
somewhat  improved,  is  still  relatively 
low.  As  a  result  of  adopting  the  NFDA 
suggestion,  consumov'  opinions  about 
the  overall  type  of  funeral  service  or 
individual  items  could  thus  be  formed, 
or  actual  selections  made,  without  the 
benefit  of  the  GPL  disclosures 
concerning  prices,  o]}tions  and 
consumer  rights  under  the  Rule.  In  that 
event,  the  preponderance  of  the  record 
evidence  supports  the  conclusion  that 
the  GPL's  purpose  to  provide  ready 
price  and  service  options  informatioa 
for  consultation  while  consuir.ors  are 
considering  what  goods  to  purchase. 
before  they  make  selections,  would  be 
imnecessarily  defeated. 

Finally,  the  NFDA-NSM  proposal  that 
the  GPL's  "give  for  retention" 
requirement  be  changed  so  that  only 
consumers  who  request  to  keep  the  GPL 
may  do  so  is  not  supported  by  the 
record.  The  evidence  indicates  that  most 
cojosumers  value  the  GPL  enough  to 
keep  it  when  it  is  offered  for 
retention. "30  The  Commission  might  not 
disagree  with  the  NFDA  suggestion  if 
there  were  evidence  that  consumers  are 
aware  of  their  right  uinder  the  Rule  to 
retain  the  GPL.  The  record  does  not 
contain  that  evidence,  however,  and 
instead  shows  that  consumers  generally 
are  unaware  of  their  rights  under  the 
Rule.isi  There  is  no  record  basis  from 
which  to  conclude,  therefore,  that 
consumers  would  think  to  ask  to  retain 
the  GPL.  Consumers,  as  a  result,  would 
be  denied  the  opportunity  to  use  the 
GPL  to  comparison  shop  in  at-need  or 
pre-need  situations,  i^i  or  to  compare 
authorized  selections  with  final  funeral 
home  charges. 

The  Commission  has  amended 
§  453.2(b)(4)(i)  to  effect  two  changes  to 
its  original,  preventive  requirements. 
This  amendment  remedies  providers' 
stated  concerns  about  the  timing  of  the 
GPL  without  limiting  consumers'  ability 
to  use  the  information  provided  by  GPL 
disclosures  effectively.  First,  the 
amendment  clarifies  the  GPL  "timjng" 


'"Eighty -seven  perxisnt  of  RS  respondents  and 
82%  of  Gallup  respondents  who  were  offered  a  GPL 
to  keep  said  that  they  took  it  with  them.  See  R-B- 
2  at  Table  ni-32,  p.  01-46,  and  HX-66.  Ex.  B,  p. 
7  and  Tabulations,  p.  29. 

■'■A  majority  of  consumer  respondents  to  the 
AARPs  "Excel"  Study  were  unaware  that  provider* 
are  required  to  give  consumers  written  price  lists 
when  they  come  in  to  make  arrangemaota.  Sea 
Soulas,  HX-76  at  3. 

■'3  Record  evidence  indicates  that  consumars  nay 
increase  their  comparison  shopping  befnra  salactiiw 
a  funeral  provider  a*  the  m«T^^^^n^  of  pra-naed 
funeral  servicea  iacraasaa.  becausa  tiw  tiaaa 
constraints  auntMindiag  at'«aad  amagements  m» 
not  present  to  tha  unw  degtM.  Sae.  M~  NmL  B- 
E-l  at  3. 


requirements  by  breaking  down  the 
triggering  term  "funeral  arrangements" 
into  its  compon^it  parts,  namely, 
discussions  of  prices,  the  overall  type  of 
fimeral  service  or  disposition,  or 
specific  funeral  goods  or  services.  This 
change  should  eliminate  the  apparent 
provider  misinterpretation  that  the  GPL 
must  be  given  immediately  upon 
initiation  of  preliminary  arrangements 
discussions  that  do  not  involve  price  or 
specific  goods  or  services.  It  clarifies, 
however,  that  discussions  about  the 
overall  type  of  service  trigger  the  GPL 
requirement,  and  that  providers  must 
give  the  GPL  at  the  beginning  of  any 
discussion  involving  prices,  the  overall 
type  of  funeral  service  or  disposition,  or 
specific  fimeral  goods  or  services.  "3 

Second,  the  amendment  clarifies  the 
GPL  "distribution"  requirement 
contained  in  an  original  compliance 
guidelines  interpretation  that  requires 
that  providers  must  give  consiuners  the 
GPL  whether  discussions  occtur  in  the 
funeral  home  "or  elsewhere."  Record 
evidence  shows  that  arrangements  may 
occuir  away  &t»n  the  funeral  hcHne 
premises.  However,  the  amendment 
exempts  from  the  GPL  requirement  in- 
person  provider  requests  for  prior 
embalming  authorization  if  the  provider 
makes  essentially  the  same  GPL 
disclosure  reqiiired  by  §  453.3(a)(l)(ii)  of 
the  Rule  concerning  the  legal  necessity 
for  embalming. '  ^* 

Record  evidence  indicates  that 
providers  often  may  be  placed  in  the 
uncomfortable  position  of  responding  to 
consumers'  requests  to  discuss 
selections  during  removal  of  remains.  If 
providers  are  v^rilling  to  commit 
consumers  to  financial  obUgations  at 
that  time  by  making  arrangements, 
record  evidence  supports  consumers' 
right  to  receive  a  GPL.  Record  evidence 
also  shows,  however,  that  giving  the 
GPL  during  removal  may  be  awkward, 
offensive,  and  unnecessary  if  no  other 
arrangements  discussions  occur  at  that 
time.  Such  evidence  further  indicates 


■"Rocord  evidence  indicates  that  some  provider* 
have  construed  the  term  "selection"  in  the  original 
provision  to  mean  choosing  individual  items,  such 
as  the  caskrt  or  vauH.  See.  e.g.,  F.  Hunter,  Tr.  VoL 
I,  801  ("as  long  as  before  they  sign  the  contract 
before  they  look  at  the  caskets  and  select  the  vault 
and  the  exact  kind  of  funerar'h  ).  Hunter,  Tr.  Vol. 
m.  604-605  ("after  we  have  discussed  some  besic 
funeral  plans,  when  the  atraoger  has  datanniaad  a 
feel  for  the  fsmilies'  wishes  and  desire*,  and  prior 
to  the  selection  of  any  services  and/or  goods"); 
Pierson,  R^^-l  at  2-3;  Starks,  Tr.  VoL  XL  402; 
Franzen,  Tr.  VoL  D,  618).  Other  providers  are 
reluctant  to  disco**  the  (31  until  prica  iaaiMB  are 
raised.  See.  e.g.,  Hockar.  Tr.  VoL  10. 14SS:  Jolaaea. 
Tr.  VoL  L  744;  Starks.  Tr.  Vol.  D.  40I-t03;  and 
Hennessy.Tr.  Vol.  n.  1024. 

•xAny  other  discussion  during  that  time  rfxnit 
price  or  the  isiactiosi  of  funeral  goods  or  servioaa 
would  trigger  tba  laqairsBMiit  that  yiaeidnr*  |h*B 
consumars  tha  CPL. 


that  a  provider's  request  for  prior 
embalming  authorization,  by  itself,  may 
be  the  most  potentially  offansiTe 
situation  for  both  consumers  and 
fimeral  directors,  because  it  is  a  request 
to  perform  an  intrusive  procedure  so 
soon  after  tlie  survivors'  loss.'" 

The  oriiginal  and  amended  Ritle 
resolve  tMs  issue  for  onbalmins 
requests  made  over  the  telephone  by  not 
requiring  any  disclosure  in  that  case. 
But  the  original  Rule  required  that  the 
GPL  must  be  given  if  the  request  is 
made  in  person. »« If  no  other  selections 
are  made  when  the  provider  seeks  prior 
permission,  arguably  the  most  important 
information  consumers  need  to  make  an 
informed  response  at  that  time  craicems 
whether  embalming  is  necessary.  The 
required  disclosure  that  embalming  is 
not  required  by  law  except  in  certain 
special  cases  should  trigger  that 
discussion  if  the  consumer  so  desires. 
The  Rule's  embalming  provisions  are 
predicated  on  that  basis.  The 
amendment  simply  substitutes  the 
disclosure  of  that  information  for  the 
provision  of  the  entire  GPL,  to  reduce 
the  burden  on  providers  and  consumers 
and  to  promote  compliance  with  the 
Rule.  Under  the  amendment,  providers 
would  be  in  compliance  if  they  either 
provided  a  GPL  when  seeking  prior 
permission,  or  made  the  required 
embalming  disclosure. 

5.  Fees  for  Basic  (No'n-declinable)  vs. 
Other  Services 

Section  453.4(b)  of  the  Rule  imposes 
the  general  legal  requirement  that 
consumers'  selection  of  funeral  goods 
and  services  be  permitted  on  an 
itemized  basis.  However, 
§  453.4(b)(2)(i)(A)  penniu  an  exception 
to  that  general  right  to  select  Under  that 
provision,  consumers  may  not  decline 
the  basic  services  of  the  funeral  provider 
if  the  provider  so  requires.  The 
provision  in  that  event  further  requires 
that  providers  place  on  the  GPL  the 
following  statement:  "However,  any 
funeral  anangements  you  select  will 
include  a  diarge  for  our  services." 
Providers  imder  §  4S3.2(bX4){iiiKC) 
must  also  place  the  following  disclosure 
on  the  GPL  in  conjimction  with  the 
price  for  the  services  of  funeral  director 
and  staff,  if  the  be  cannot  be  declined: 
"This  fee  for  our  services  will  be  added 
to  the  total  cost  of  the  funeral 
arrangements  you  select  (This  fee  is 
already  included  in  our  charge  far  direct 
cremations,  immediate  burials,  and 
forwarding  or  receiving  remains.)" 


The  Conunission,  in  promulgating 
that  exception,  reasoned  diat  the 
pnx»s8  (tf  selection  itself  involves  use 
of  the  provider's  sorices,  irreqwctive  of 
the  actual  goods  and  services  chosen  by 
consumers.  The  Commission  thus 
permitted  providers  to  make  die 
services  of  the  funeral  provider  non- 
declinable. '37 

The  Commission  also  intended  that 
the  ncm-declinable  fee  for  professional 
services  would  include  only  the  charge 
for  providers'  basic  services  in  arranging 
and  jtlanning  the  funeral,  and  not 
charges  for  services  associated  v\rith 
providing  any  of  the  other  sixteen  items 
for  which  itemization  is  required  on  the 
GPL.'M  The  Commission,  for  example, 
specifically  used  the  term  "basic     ' 
services"  in  referring  to  those  services 
that  consumers  could  not  decline  imder 
§  4S3.2(b)(4)(iii)(C)  (the  CPL  service  fee 
disclosure  requirement).!"  The 
definition  in  the  original  Rule  itself 
stated  that  the  services  of  funeral 
director  and  staff  "are  the  services,  not 
included  in  prices  of  other  categories  in 
§  453.2(b)(4)  which  may  be  furnished  by 
a  funeral  provider  in  arranging  and 
supervising  a  funeral,  such  as 
conducting  the  arrangements 
conference,  planning  the  fimeral, 
obtaining  necessary  permits  and  placing 
obituary  notices."  ««> 

The  Commission,  however,  did  not 
codify  in  the  Rule  its  intent  regarding 
basic  services  other  than  in  the 
definition.  No  substantive  Rule 
provision  thus  clarifies  that  providers  in 
disclosing  itemized  fees  on  the  GPL 
must  separate  "basic,"  non-declinable 
services  from  servic^  associated  with 
providing  the  other,  obclinable  GPL 
goods  and  services,  including  such 
items  as  "use  of  facilities  for  viewing," 
and  "use  of  facilities  for  funeral 
ceremony."  The  original  staff 
compliance  guidelines  for  the  Rule,  as  a 
result,  contained  lengthy  interpretations 
of  the  Rule  on  that  issue,  concluding 
that  the  non-declinable  Cse  for  "services 
of  funeral  director  and  staff"  may  not 
include  a  charge  for  those  services 
involved  in  providing  any  of  the  other 
items  required  to  be  separately  listed  on 
the  GPL.  Charges  for  those  services,  the 
Guidelines  st^ed.  must  be  included  in 
the  price  for  each  of  those  items.  The 
Guidelines  further  concluded  that  the 
non-declinable  fee  for  services  may 
include  the  services  listed  in  the  lUile's 


t"  See  R-N-1  (SR)  at  207-3tS  for  a  Ml  dbcasaioa 

of  prior  embelaaiag  approval  iasnas  aiaad  daring 
tha  proceeding. 
•**Sae  R-B-e  at  2807B  (UhMtntiaa  M). 


i>'SeeR-B-6at422S2. 

>M  Under  f  4S3.2(b)(4)(iUXC).  the  ■oo.daclinabla 
ptttfaMional  aarvica*  fee  also  may  include  charge* 
for  unaUocatad  provider  ovarhatid. 

•X  Id;  aaa  alao.  B4-S  at  422SS. 

•«eSactiM45S.lM. 
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definition  of  "services  of  funeral 
director  and  staff."  »•" 

The  only  fee  permitted  by  the  Rule  to 
be  non-declinable  at  the  outset  of  the 
funeral  transaction  is  the  charge  for 
"services  of  funeral  director  and  staff' 
and  items  that  are  required  by  law.«>2 
Several  public  hearing  witnesses 
expressed  their  view,  however,  that  the 
original  disclosure  requirement  for  the 
non-declinable  services  fee  permitted 
the  inclusion  of  service  items  that  all 
consumers  do  not  r€K;eive  with  their 
arrangements,  so  that  consiuners  may  be 
paying  for  services  not  received,'*^  or 
that  the  services  fee  should  be  broken 
down  to  separate  fees  for  arranging  all 
funerals  and  fees  for  optional 
services. '<M  These  and  other  witnesses 
further  suggested  that  consumers  are 
unaware  of  that  potential  overpayment 
problem.'" 

Still  other  witnesses  identified 
another  problem  with  the  original 
services  fee  disclosure.  Those 
participants  testified  that,  although 
consumers  who  "shop"  among 
providers  rely  on  quotes  for  service  fees 
as  a  basis  for  comparison,  providers  in 
fact  appear  to  include  different  items  in 
their  service  fee  charges.  Price 
comparison  among  funeral  homes  is 
dinicult  as  a  result.'**  The  record 
contains  no  evidence  or  views 
specifically  controverting  this. 

In  addition  to  these  services  fee 
difficulties,  funeral  provider  groups 
asserted  that  the  exclusion  of  a  separate, 
non-declinable  "basic  fadfities  fee" 
from  the  required  GPL  listing 


misinfoi 
funeral 
Four 
the  facil 
NFDA. 


'•'  R-B-6  at  2806»-28<)69.  28076,  and  28087. 

'Mid.  at  28077  (Illua.  •  12).  Cemetery  or 
crematory  requirements,  embalming  ai  a  "practical 
necessity,"  and  requesu  that  are  "impossible, 
impractical  or  excessively  burdensome"  to  provide 
may  result  in  "non-declinable"  charges  under 
certain  conditions.  Generally,  however,  those  items 
are  not  considered  "non-declinable"  in  the  sense 
that  consamers,  at  the  outset  of  planning 
arrangements,  have  no  choice  but  to  purchase  them. 

'"Morrison,  Tr.  Vol.  n,  771,  778;  Karklin, 
consumer,  Tr.  Vol.  I,  553;  Carlson,  Tr.  Vol.  I,  501-    . 
502;  Snyder,  Tr.  Vol.  m,  1252;  Porguson.  Tr.  Vol 
Dl  1180;  and  Sbowalter,  joumalist/hospice 
counselor,  Tr.  Vol.  D,  121, 148. 

'"Klein,  New  York  Slate  Funeral  Directing 
Advisory  Board.  Tr.  Vol.  D,  1040, 1062;  Morrison, 
industry  observer,  Tr.  Vol.  0.  771, 778;  Carlson. 
author.  Tr.  Vol.  I.  500-502;  Snyder,  West  Coast 
Director,  Consumers  Union,  Tr.  Vol.  IH,  1252-1253; 
Perguson.  Seattle  memorial  society,  Tr.  Vol.  ID, 
1219:  and  Blake,  Wisconsin  memorial  society,  Tr 
VoLn.  1121. 

'«  See,  e.g.,  Bennett,  Tr.  Vol.  I,  355;  Carlson,  Tr 
Vol.  I,  50O-501:  and  Snyder,  Tr.  Vol.  m.  1252. 

>••  Simms,  funeral  director,  Tr.  Vol.  D,  495 
(consumers  rely  on  professional  service  price); 
Johnson,  funeral  director,  Tr.  Vol.  I,  755-756; 
Bolimer,  funeral  director,  Tr.  Vol.  UI,  1287;  Starks, 
funeral  director,  Tr.  Vol.  H,  423-424);  and  Perguson, 
Seattle  memorial  society.  Tr.  Vol.  DI,  1177, 1180, 
1219  (1987  Seattle  survey  for  publication  showed 
"services"  vaguely  and  variously  described). 


IS  consumers  about  the  cost  of 
jrvices.'" 

itnesses  expressed  views  on 
[ties  fee  issue  presented  by  the 
rhe  then-President  of  the  NSM 
testified  that  a  non-declinable  facilities 
fee  is  a  1  igitimate  charge  to  inform 
consumi  rs  that  they  are  purchasing  the 
use  of  a  acility  to  shelter  and  care  for 
the  rems  ins.'**  Similarly,  Wendell  Hahn 
of  the  Fl  DA  asserted  that  providers' 
inclusioi  i  of  the  cost  of  providing  a 
special-piupose  facility  in  other  charges, 
rather  th&n  showing  it  separately, 
violates  proper  accounting  practice  and 
may  be  t  eceptive  pricing.  Mr.  Hahn 
concludi  d  that  the  Rule  should  permit 
a  separa  e  basic  facility  charge  that  is 
non-dec  inable.'^^  Some  funeral 
provider  5,  in  fact,  currently  include 
items  on  their  GPLs  that  could  be 
viewed  t  s  non-declinable  facility  fees, 
such  as  fees  for  "parking  lot  use."  '"'o 

The  Commission  agrees  that  the 
original  Requirements  for  the  disclosure 
of  the  ncp-declinable  and  other  service 
charges  Ikely  are  causing  compliance 
difficulties  for  some  providers  and 
informational  problems  for  consumers. 

The  evjidence  indicates  that  some 
provider*  on  their  GPLs  may  not  be 
fully  sepbating  non-decliiiable  services 
from  services  associated  with  providing 
other  ite^s  on  the  GPL.  To  the  extent 
that  is  otfcurring,  consumers  who 
decline  dlher  items  may  be  purchasing 
more  services  than  they  actually  receive. 
Other  consumers  may  be  "double 
charged"  for  some  services  if  providers, 
confused  about  which  services  are 
declinable  and  which  are  not,  include 
some  poKion  of  the  services  associated 
with  declinable  items,  such  as  "use  of 
facilities  for  viewing,"  in  that  charge,  as 
well  as  tl»e  non-declinable  services  fee. 
Still  other  consumers  (or  groups  such  as 
memorial  societies  that  obtain  and 
publish  domparative  price  data)  who 
attempt  tp  comparison  shop  may  not 
readily  be  able  to  do  so. 

The  Coknmission  has  concluded  that 
the  servi^  disclosure  requirements 
need  to  be  clarified  to  implement  fully 
the  Commission's  intent  in  permitting  a 
non-declinable  services  fee. 
Amendment  of  the  Rule,  however,  to 
permit  a  non-declinable  "basic  facifities 
fee"  charee  is  not  warranted  by  the 
evidencejor  the  original  Rule 
requirements.  The  Rule's  core  purpose 
is  to  peniit  itemization  so  that 
consumers  may  select  only  the  funeral 
items  they  desire,  and  decline  unwanted 
items.  The  Rule  allows  providers  to 


•«  R-M-d  (NFDA/NSM) 
'"RJohrion, 
"»Tr.  Vol 
"0  Starks, 


at  128. 
Tr.  Vol.  1. 745-746,  759. 
n, 671. 
Tr.  VoL  n,  424. 


recover  overhead  for  facilities  by 
allocating  a  portion  of  those  costs  to 
each  item  offered  or  by  including  them 
in  the  non-declinable  services  fee.  A 
second,  non-declinable  fee  would  signal 
a  return  to  package  pricing,  where  all 
consumers  would  pay  for  the  use  of  all 
facilities  (and.  presumably,  other 
overhead  costs)  irrespective  of  the 
degree  to  which  consumers  choose  to 
use  them.  Itemization  permits 
consumers  to  decline  the  use  of  various 
provider  facilities.  The  testimony  of  at 
least  one  funeral  director  suggested, 
however,  that  some  providers  currently 
may  be  imposing  in  some  form  a  "non- 
declinable"  facilities  fee  on  consumers, 
in  apparent  violation  of  the  Rule. 

Accordingly,  the  Commission  has 
adopted  the  following  amendments  to 
clarify  the  Rule's  intent  and 
requirements  with  respect  to  service 
fees  and  non-declinable  charges: 

(1)  Revision  of  the  "services  of  funeral 
director  and  stafl"  definition  in 

§  453.1  (o)  to  clarify  that  these  are  the 
basic  services  that  cannot  be  included  in 
prices  of  other,  declinable  GPL 
categories,  and  that  are  furnished  by  a 
funeral  provider  in  arranging  any 
funeral,  such  as  conducting  the 
arrangements  conference,  planning  the 
funeral,  obtaining  necessary  permits, 
and  placing  obituary  notices; 

(2)  Addition  of  the  term  "basic" 
before  the  word  "services"  where  the 
latter  term  appears  in 
§§453.2(b)(4)(iii)(C)  (1)  and  (2)  and 
453.4(b)(2)(i)(A),  so  that  all  GPL 
disclosures  regarding  the  non-declinable 
services  fee  refer  to  "basic  services" 
rather  than  simply  "services"; 

(3)  Addition  of  the  phrase  "and  staff' 
after  the  phrase  "use  of  facilities"  to 
§§  453.2(b)(4)  (H)  and  (1).  to  clarify  that 
providers  are  required  to  disclose  the 
prices  for  use  of  facilities  and  the 
services  of  staff  associated  with  viewing 
and  a  fimeral  ceremony; 

(4)  Replacement  of  tne  "other  use  of 
facilities"  price  disclosure  requirement, 
S453.2(b)(4)(J).  with  the  more  specific 
disclosures  "use  of  facilities  and  staff 
for  memorial  service"  and  "use  of 
equipment  and  staff  for  graveside 
service"; 

(5)  Addition  to  §  453.1  of  the 
definitions  of  a  "memorial  service"  and 
a  "funeral  ceremony"  to  distinguish 
those  services  for  purposes  of  listing 
them  separately  on  the  GPL; 

(6)  Addition  of  the  express 
requirement  to  the  disclosure 
requirements  of  §§  453.2(b)(4)(iii)(C)  (1) 
and  (2)  that,  if  the  services  fee  cannot  be 
declined,  it  must  include  all  charges  for 
the  recovery  of  unallocated  funeral 
provider  overhead,  and  funeral 
providers  may  include  in  the  required 
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disclosure  (and  in  the  GPL  discloGure 
required  by  453.4(b)(2)(i)(A))  the  phrase 
"and  overhead"  after  the  word 
"services."  so  that  disclosures  regarding 
non-declinable  services  fees  refer  to 
"basic  services."  and  to  "basic  services 
and  overhead."  if  providers  wish;  and 

(7)  Addition  of  paragraph  (b)(4)(iv)  to 
§  453.2  to  make  clear  that  the  Rule 
permits  only  one  non-declinable  fee  for 
services,  facilities  or  unallocated     - 
overhead,  unless  otherwrise  required  by 
law. 

These  amendments  clarify  the 
Commission's  intent  and  providers' 
obligations  in  distinguishing  non- 
declinable  service  fees  from  other 
service  charges  associated  with 
providing  separately  listed,  declinable 
goods  and  services.  The  changes  are 
designed  to  promote  industry 
compliance  and  consumer 
understanding  of  the  services  they  must 
purchase  and  those  they  may  decline, 
without  substantially  altering  providers' 
obligations.  The  amendment  permitting 
providers  to  add  the  phrase  "and 
overhead"  to  the  non-decUnable  service 
fee  disclosure  responds  to  industry's 
stated  concern  that  consumers  may  be 
deceived  by  service  fee  price  disclosures 
that  fail  to  disclose  a  charge  for 
overhead,!'"  and  clarifies  for  providers 
that  the  non-declinable  fee  can  include 
overhead  not  allocated  to  other  charges. 

The  Commission  further  has 
determined,  to  reduce  stated  and 
potential  GPL  compliance  burdens,  to: 
(1)  remove  "other  automotive 
equipment"  (flower  car/family  car)  '''2 
and  "acJuiowledgment  cards"  >'''  from 


>'"  Funeral  prt>vider  groups  aaMftad  during  the 
proceeding  that  consumers  should  b*  informed  that 
provider*'  noo-declinable  fees  include  a  cfaarga  far 
overiiaed.  Provider*  may  do  so  nnd«  thi» 
amendment  See.  e^  P-37  (NFDA/NSM)  at  240- 
242:  P-30  CFFDA)  at  2. 

*''*  These  Item*  are  not  as  frequently  choaen  by 
coDsuman  in  today**  market  as  are  a  hearse  or 
limousine,  end  provider*,  of  couree.  may  indnda 
the  flower/bmily  car  oo  the  list  if  they  eo  daeice. 

m  To  the  extent  that  the  Rule'*  listing  pravi*ion 
has  cau*ed  provider*  to  charge  for  ackoowlad^Dent 
card*  that  were  previously  provided  bee  of  charge, 
as  funeral  pravidar  group*  suggasted.  the  Rule  mey 
have  had  the  unintended  re*uh  of  oootribatiiig,  at 
leaat  in  some  small  sense,  to  increased  consumer 
cost*.  To  the  extent  that  the  coels  ate  reoooped 
elsewhere,  ttoee  ooet*  appear  to  be  lo  iiici«tontal  aa 
to  be  tangiotial  to  the  Rule'*  primary  purpoae.  In 
either  case,  the  benefits  of  requiring 
aduiovvledgment  card*  on  the  GPL  appear  to  be 
outweighed  by  the  henn  to  fuitecal  pravMare' 
reputation*  and  oooaumar  satiafaotiaa.  The 
Commission  thus  ha*  concluded  that  the  belter 
course  is  to  renxjve  the  provision  from  the  Rule. 

There  is  no  record  evidence  to  support,  however, 
a  general  right  for  the  provider  to  list  any  of  the 
other  item*  oow  cequired  to  be  oo  the  GPL  ••  "ao 
charge"  itema,  a*  tadualry  group*  anggsatod.  The 
Comini**iaa  ie  ooaoamed.  for  aanpk.  that  if  the 
Rule  were  to  peniit  the  Uatiog  of  aaabdafaig  ar 
tranepottation  a*  "no  charge"  itHBB.  thak  coals, 
which  can  anon*  IS  latvnl  haadnda  of  dalian. 


the  required  GPL  h^ing;  (2)  delete  as 
uimecessaiy  the  required  GPL 
disclosure  that  the  Q*L  does  not  include 
cash  advance  items.  §  4S3.2(b)(4)(i)(D). 
and  move  from  the  GPL  to  the  statement 
of  goods  and  services  selected  the  cash 
advance  mark-up  disclosure  required  by 
§4S3.3(f)(2);  >7«  (3)  decline  to  adopt  the 
required  use  of  a  "standardized  general 
price  Ust."  which  the  Commission  finds 
is  mmecessary  in  light  of  the  relatively 
standardized  GPL  the  Rule  now 
requires,  and  the  amendment,  discussed 
below,  prohibiting  any  langua^  in  any 
of  the  Rule-requiied  price  lists  that 
alters  or  contradicts  the  information 
provided  therein."'" 

6.  Misrepresentation/Disclosiue 
Provisions 

Section  453.3  of  the  Rule  currently 
requires  funeral  providers  to  make 
specific  written  disclosures  on  the  price 
lists  and  the  itemized  statement  of 
goods  and  services  selected.  The 
Commission  in  its  1982  Statement  of 
Basis  and  Purpose  determined  that,  due 
to  fimeral  providers'  false  claims  or  , 
failure  to  disclose  accurate  information, 
many  consumers  erroneously  believed 
that  certain  procedures  (such  as 
embalming)  or  particular  goods  (such  as 
caskets  for  cremation  and  outw  burial 
containers)  were  required  purdiases  not 
subject  to  individual  choice,  and  that 
goods  and  servicss  had  certain 
protective  and  preservative  qualities 
when  such  was  not  the  case.'^* 

Section  453.3  thus  declares  that  it  is 
a  deceptive  act  or  practice  for  fimeral 
providers  to  misrepresent:  embalming 
requirements,  casket  for  cremation 
requirements,!'"  outer  burial  container 


would  be  recovered  in  the  prices  of  other  itaaas.  As 
a  result,  consumers  would,  in  afiact.  not  have  the 
opportunity  to  decline  the  costs  associated  with 
important  hems.  Such  a  change  could  thus  result 
in  the  diminutioo  of  itemization  and  the  retvni  of 
package-only  pricing,  which  the  Rule  was  primarily 
desigiwd  to  prevent  See  the  di*cu**ion  at  R-N-1 
(SR),  172-173. 

•T«See  R-N-1  (SR)  at  201.  These  amendmenU 
appropriately  aborten  the  GPL  and  give  C0B*amer> 
adequato  nodce  of  mark-up*. 

in  The  AARP  and  other*  recoouneoded  the 
adoption  of  a  required  format  and  diadoaura 
language  far  the  GPL  more  detailed  than  that 
requirwl  by  the  original  Rule,  beceuee  of  potential 
provider  na»«a(npUance  end  rrtnamnar  conftuioo. 
See  R-N-1  (SR)ai  169-172  fora  hiUdtaciUMOBof 
the  atandardized  price  list  issue. 

■KR-B-S  at  42274-4227e.  Although  the  record 
did  not  contain  evidence  thet  certain 
misrepteeentation*  Unch  a*  the  prolsctive  and 
preeervative  claim*  of  good*  and  the  reouirement  of 
a  caaket  (or  cremation)  were  widespreed,  the 
Commi**ion  determined  that  their  inclusion  in  the 
Rule  wa*  neca**ary  beoeuae  of  their  pernkdeua 
nature,  or  beca«ae  of  the  aufaslantU.  petontial  cost 
that  could  be  incettod  by  coMMuaeie  who  make 
purchaaa  oacisiQos  based  ttpoo  inoomcl 
a**umptiaM  of  BMflariai  fMla.  U.  at  42t7S-l227S. 

■^  lite  companion  $  4S3.4(aN2)  raqaiiad 
provider*  who  amnga  dimci 


requiraments.  legal  and  oemeleiy 
requirements,  preservative  and 
protective  Tihie  of  funeral  goods  and 
services,  and  cash  ad'rance  charges.  The 
provisions  of  §  453.3  were  desig^Md  to 
prevent  those  deceptive  practices  and  to 
correct  constuners'  misconceptions  by 
requiring  mrritten  disclosures  on  both 
the  price  lists  and  the  itemized 
statement. 

Ftmeral  provider  groups 
recommended  that  the  twelve 
affirmative  disclosure  requirements  be 
deleted,  or,  in  the  alternative,  that  the 
Rule  permit  providers  to  use  their  own 
disclosure  language.'^  The  Commission 
has  determined,  however,  that  the 
record  does  not  provide  a  substantial 
basis  to  repeal  the  twelve  affirmative 
disclosures.  Although  the  eitipirical  data 
indicate  that  consumers'  knowledge  has 
increased  somewhat  imder  the  Rule, 
and  that  some  misrepresentations  have 
declined,  the  data  also  show  that 
misrepresentations  are  still  occurring, 
particularly  in  areas  where  consumer 
knowledge  is  still  low,  such  as 
embalming.  The  evidence  further 
demonstrates  that  consumer  knowledge 
of  funeral  requirements  and  products  is 
still  at  a  minimal  level  Viewed  together, 
those  facts  warrant  the  retention  of  the 
disclosure  provisions.''"  Nor  is  there 
sufficient  evidence  to  warrant  an 
amendment  allowing  funeral  providers 
to  use  their  own  disclosure  language. 
That  change  would  make  it  more 
difficult  to  monitor  compliance, 
whereas  the  required,  standardized 
language  ensures  that  all  consumers  are 
receiving  identical  information. 

The  Commission  agrees,  however, 
that  the  language  of  several  of  the 
disclosures  has  created  some  potential 
complianceproblems  for  funoal 

Eroviders.  Tne  Commission  therefore 
as  adopted  the  following  changes  to 
the  embalming,  caskrt  for  cremation, 
outer  burial  container,  and  cash  advance 
disclosure  provisions  in  order  to  clarify 
the  Rule's  sc(^  and  requirements,  and 
to  reduce  potential  disclosure  buidou: 

(1)  Deletion  of  the  portion  of 
§  453.3(a)(2)(i)  that  prohibiu 
represMitations  that  embalming  is 
required  for  a  fimeral  using  a  sealed 
casket;  substantial  evidence  indicates 
that,  because  sealed  (i.e..  "gasketed") 
caskets  cannot  prevent  the  escape  of 
gases  any  more  than  other  caskets, 
embalming  may  be  necessary  for  a 


availabte"  rr^'**'*''  wood  boace*  or  ahamative 
coolaiaan  ae  that  consuosr*  will  DOl  have  to  buy 
a  oaakat  iar  that  purpoae. 

in  R.M-«  (NFDA/NSM)  at  nS;  RO-S  (NPDA)  at 
78-79;  and  R-C-S  (NSM)  Ml  48. 

i^Sae  the  dfecMsioa  and  ovManoe  cited  at  R-N- 
1  (SR),  iao-181. 
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funeral  service  using  a  sealed  casket 
where  refrigeration  is  not  available;  >^ 

(2)  Amendment  of  the  deceptive  acts 
or  practices  definition  concerning  the 
necessity  for  embalming, 

§  453.3(a)(l)(ii).  to  include  the 
modifying  phrase  "if  any"  after  the 
phrase  "except  in  certain  special  cases," 
and  amendment  of  the  GPL  disclosure 
required  by  §  453.3(a)(2)(ii)  to  permit 
providers  to  delete  from  the  disclosure 
that  embalming  is  not  required  by  law 
the  phrase  "except  in  certain  special 
cases,"  if  state  or  local  law  in  the  areas 
where  the  provider  does  business  does 
not  require  embalming  under  any 
circumstances.  These  changes  are 
appropriate  to  reduce  compliance 
burdens  and  acconunodate  the  situation 
where  state  laws  do  not  require 
embalming  imder  any  conditions;  "si 

(3)  Amendment  of  the  GPL  alternative 
container  disclosure  required  by 

§  453.3(b)(2)  to:  (a)  Delete  the  required 
references  to:  (i)  An  "imfinished  wood 
box,"  in  addition  to  references  to  an 
"alternative  container,"  because  the 
former  in  today's  market  is  considered 
a  type  of  alternative  container,  and  (ii) 
"pouches  of  canvas,"  which  is  not  a 
type  of  container  generally  available  and 
accepted  by  crematories;  (b)  include  the 
phrase  "encase  the  body"  after 
"Alternative  containers;"  (c)  include  the 
statement  "The  containers  we  provide 
are  (specify  containers).";  and  (d) 
substitute  "fiberboard"  for  "heavy 
cardboard"  to  conform  to  market 
terminology. 

These  amendments  laz  more 
accurately  describe  the  purpose  of 
alternative  containers  and  reduce  any 
potential  for  confusion  and 
misrepresentation  concerning  the  types 
of  containers  that  are  available  for  use 
in  cremations;  i«3 

(4)  Amendment  of  the  OBC-PL 
disclosure  required  by  §  453.3(c)(2)  to 
permit  providers  in  disclosing  that  grave 
liners  or  vaults  are  not  required  by  law 
to  delete  the  phrase  "in  most  areas  of 
the  country,"  to  accommodate  situations 
where  state  and  local  laws  do  not 
reauire  outer  burial  containers;  i84  and 

(5)  Amendment  of  the  substance  of 
the  cash  advance  mark-up  disclosure, 
required  by  §  453.3(f)(2),  to  require  only 


'■"See  the  discussion  and  evidence  cited  at  RO- 
1  (POR).  20^206. 

'••SeeR-N-l(SR)atl87. 

>•» These  changes  require  complementary  ones  to 
conform  related  Rule  sections — references  to  en 
•unfinished  wood  box"  in  S§453.l(p)  (definition), 
4S3.3(b).  and  4S3.4(a)  also  are  deleted,  as  is  the 
reference  to  "pouches  of  canvas"  in  the  definitional 
section,  and  "unfinished  wood  box"  is  added  to  the 
definition  of  an  "alternative  container"  (S453.l(b)). 

'"See  R-N-1  (SR)  at  188-195  for  a  full 
discussion  of  the  evidence  on  these  amendments. 

•••SeeR-N-KSRlatlsa. 


that  pre  viders  specify  those  cash 
advano  i  items,  for  which  the  provider 
charges  a  mark-up.  The  Commission  has 
determned  that  the  original  disclosure 
may  have  caused  the  misimpression  that 
providers  markup  all  cash  advance 
items,  I  ecause  it  broadly  referred  to  all 
cash  ad  ^ance  items,  when  that  is  not  the 
case.  185 

7.  Othei  Minor/Technical  Amendments 

The  C  ommission  has  made  a  slight 
modification  to  §  453.4(b)(2)(i)(B),  a 
provision  designed  to  enforce  the  Rule's 
unbunctting  provisions.  The  purpose  for 
this  provision  was  to  inform  consumers, 
before  tkey  sign  the  funeral  contract, 
that  they  may  only  be  charged  for  those 
items  selected  or  for  items  that  are 
required  by  law.  If  purchases  are 
required  by  law  or  otherwise,  this 
provisioi  fiuther  provides  consumers 
with  anlexplanation  in  writing,  together 
with  tha  reason  the  requirement  applies 
to  their  selections.  The  provision  was 
intended  to  provide  consumers  with  a 
final  rei  tinder  that  they  need  only  pay 
for  item  t  that  they  have  selected.' so 
The  C  9mmission  has  amended  the 
required  language  in  order  to  clarify  for 
consumers  the  original  purpose  of  the 
provisia  a.  It  alerts  consumers  that  they 
may  onl  f  be  charged  for  the  goods  and 
services  that  they  choose,  or  that  are 
required  by  law  or  by  a  cemetery  or 
crematory  (such  as  an  outer  burial 
contain^  or  a  certain  type  of  alternative 
contain  ar).i«' 

The  Commission  further  adopts  a 
technical  change  to  §  453.6  concerning 
provides'  retention  of  documents,  to 
clarify  itp  requirements.  The  original 
section  flequired  the  funeral  provider  to 
retain  a  iopy  of  the  "signed"  statement 
of  goodsland  services  selected.  The 
Rule,  hcivever,  does  not  contain  any 
express  fequirement  that  the  final 
statemeilt  be  signed,  either  by  the 
consumer  or  the  provider.  The 
Commis|ion  in  its  1982  Statement  of 
Basis  anfl  Purpose  made  no  mention  of 
the  signjiture  requirement.  Earlier  drafts 
of  the  Rtjle  included  a  requirement  that 
the  funetal  provider  ask  the  consiuner  to 
sign  the  Itemized  statement,  but  it  was 
not  adodted  in  the  final  version.  The 
"signed'Hanguage  of  §  453.6  was 
apparently  inserted  to  complement  the 
earher  diaft  of  the  Rule  that  contained 
the  itemized  statement  requirement; 
however,  when  the  signature 
requirem  ent  was  deleted,  the  language 


iM  See  R-  N-1  (SR)  at  200-202. 

>»«R-B-^  at  42292  ("Section  453.4(b).  the 
'optional  parchase'  provision,  ensures  that 
consumers  can  make  use  of  such  price  information 
by  making  «  decision  to  decline  items  which  they 
do  not  wisit  to  purchase."). 

»"SeeR-»N-l(SR)at205. 


of  §  453.6  was  inadvertently  left  intact. 
This  language,  however,  is  susceptible 
to  different  interpretations,  and  may 
lead  some  funeral  providers  to  believe 
that  they  must  obtain  the  signature  of 
the  consumer  on  the  statement. 

The  Commission  therefore  has 
amended  the  langiiage  of  §  453.6  by 
deleting  the  phrase  "on  which  the 
statement  was  signed,"  and  substituting 
the  phrase  "of  the  arrangements 
conference,"  so  that  the  provision  now 
requires  providers  to  maintain  a  copy  of 
each  statement  of  funeral  goods  and 
services  selected  "for  at  least  one  year 
from  the  date  of  the  arrangements 
conference."  i8« 

The  Commission,  in  addition,  has 
added  clarifying  language  to  the 
required  "clear  and  conspicuous" 
disclosure  standard  contained  in  §  453.7 
of  the  Rule.  That  language  clarifies  that 
providers  may  not  add  statements  or 
information  to  the  Rule-required  price 
lists  that  alter  or  contradict  the 
information  required  to  be  included  in 
those  lists. 

This  specifia  prohibition  is  necessary 
to  prevent  violations  of  the  "clear  and 
conspicuous"  standard  that  relate  to 
provider  detraction  eind  potential 
consumer  confusion  problems 
demonstrated  in  the  record. i»« 

Finally,  the  Commission  has: 

(1)  Deleted  the  definition  of 
"Accounting  year"  (§  453.1(a)),  because 
that  phrase  does  not  appear  elsewhere 
in  the  Rule; 

(2)  amended  the  definition  of  a 
"casket"  (§  453.1(d)),  to  include  those 
constructed  of  "fiberglass"  and 
"plastic",  because  those  types  of  caskets 
represent  a  significant  portion  of  caskets 
produced  in  today's  market;  i«o  and 

(3)  made  a  slight  grammatical  change 
to  the  definition  of  "Funeral  services' 
(§453.1(j)),  to  make  it  clear  that  the  Rule 
only  covers  services  that  involve  both 
the  preparation  of  remains  and  the 
supervision  of  disposition. 

m.  Other  Matters 

A.  Final  Regulatory  and  Regulatory 
Flexibility  Analyses 

The  Commission  has  determined  that 
these  amendments  to  the  Funeral  Rule 
will  not  have  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more,  or  otherwise  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business.  The 
preponderance  of  the  evidence  in  the 


>**See  the  discussion  at  R-N-1  (SR).  21»-219. 

»»»See  R-N-1  (SR)  at  21»-220  for  a  full 
discussion  of  the  evidence,  and  Commission 
precedents,  relating  to  consumers'  comprehension 
of  Rule-required  disclosure*. 

»»See  R-N-1  (SR)  at  223;  R-O-1  (POR)  at  207. 
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record  indicates  that  the  Rule  overall 
has  not  significantly  increased  funeral 
providers'  costs  of  doing  business,  and 
that  the  amendments  will  reduce  any 
costs  to  providers  imposed  by  the  Rule's 
requirements,  by  making  it  easier  for 
them  to  comply.  Therefore,  pursuant  to 
the  exception  for  Rule  amendments 
contained  in  section  22(a)(1)(A)  of  the 
FTC  Act.  and  the  provisions  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  604. 
605,  section  22  of  the  Act  requiring  that 
the  Commission  issue  a  final  regulatory 
analysis  with  the  promulgation  of  a  final 
rule  does  not  apply  to  this  amended 
Rule. 

List  of  Subjects  in  16  CFR  Part  453 

Funeral  homes,  Price  disclosure. 
Trade  practices. 

Accordingly,  title  16,  part  453  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  453-FUNERAL  INDUSTRY 
PRACTICES 

453.1  Definitions. 

453.2  Price  disclosures. 

453.3  Misrepresentations. 

453.4  Required  purchase  of  funeral  goods  or 
funeral  services. 

453.5  Services  provided  without  prior 
approval. 

453.6  Retention  of  documents. 

453.7  Comprehension  of  disclosures. 

453.8  Declaration  of  intent. 

453.9  State  exemptions. 
Authority:  15  U.S.C.  57a(B);  15  U.S.C. 

46(g);  5  U.S.Q  552. 

§453.1    Definitions. 

(a)  Alternative  container.  An 
"alternative  container"  is  an  unfinished 
wood  box  or  other  non-metal  receptacle 
or  enclosure,  without  ornamentation  or 
a  fixed  interior  lining,  which  is 
designed  for  the  encasement  of  human 
remains  and  which  is  made  of 
fiberboard.  pressed-wood,  composition 
materials  (with  or  without  an  outside 
covering)  or  like  materials. 

(b)  Cash  advance  item.  A  "cash 
advance  item"  is  any  item  of  service  or 
merchandise  described  to  a  piuchaser  as 
a  "cash  advance,"  "accommodation." 
"cash"  disbursement."  or  similar  term.  A 
cash  advance  item  is  also  any  item 
obtained  from  a  third  party  and  paid  for 
by  the  funeral  provider  on  the 
purchaser's  behalf.  Cash  advance  items 
may  include,  but  are  not  limited  to: 
cemetery  or  crematory  services; 
pallbearers;  public  transportation;  clergy 
honoraria;  flowers;  musicians  or  singers; 
nurses;  obituary  notices;  gratuities  and 
death  certificates. 

(c)  Casket.  A  "casket"  is  a  rigid 
container  which  is  designed  for  the 


encasement  of  human  remains  and 
which  is  usually  constructed  of  wood, 
metal,  fiberglass,  plastic,  or  like 
material,  and  ornamented  and  lined 
with  fabric. 

(d)  Comnnission.  "Commission"  refers 
to  the  Federal  Trade  Commission. 

(e)  Cremation.  "Cremation"  is  a 
heating  process  which  incinerates 
human  remains. 

(f)  Crematory.  A  "crematory"  is  any     • 
person,  partnership  or  corporation  that 
performs  cremation  and  sells  funeral 
goods. 

(g)  Direct  cremation.  A  "direct 
cremation"  is  a  disposition  of  human 
remains  by  cremation,  without  formal 
viewing,  visitation,  or  ceremony  with 
the  body  present. 

(h)  Funeral  goods.  "Funeral  goods" 
are  the  goods  which  are  sold  or  offered 
for  sale  directly  to  the  public  for  use  in 
connection  with  fimeral  services. 

(i)  Funeral  provider.  A  "funeral 
provider"  is  any  person,  partnership  or 
corporation  that  sells  or  offers  to  sell 
funeral  goods  and  funeral  services  to  the 
public. 

(j)  Funeral  services.  "Funeral 
services"  are  any  services  which  may  be 
used  to: 

(1)  Care  for  and  prepare  deceased 
human  bodies  for  burial,  cremation  or 
other  final  disposition;  and 

(2)  arrange,  supervise  or  conduct  the 
funeral  ceremony  or  the  final 
disposition  of  deceased  human  bodies. 

(k)  Immediate  burial.  An  "immediate 
burial"  is  a  disposition  of  human 
remains  by  burial,  without  formal 
viewing,  visitation,  or  ceremony  with 
the  body  present,  except  for  a  graveside 
service. 

(1)  Memorial  service.  A  "memorial 
service"  is  a  ceremony  commemorating 
the  deceased  without  the  body  present. 

(m)  Funeral  ceremony.  A  "funeral 
ceremony"  is  a  service  commemorating 
the  deceased  with  the  body  present. 

(n)  Outer  burial  container.  An  "outer 
burial  container"  is  any  container  which 
is  designed  for  placement  in  the  grave 
around  the  casket  including,  but  not 
limited  to.  containers  commonly  known 
as  burial  vaults,  grave  boxes,  and  grave 
liners. 

(o)  Person.  A  "person"  is  any 
individual,  partnership,  corporation, 
association,  government  or 
governmental  subdivision  or  agency,  or 
other  entity. 

(p)  Services  of  funeral  director  and 
staff.  The  "services  of  fimeral  director 
and  stafr'  are  the  basic  services,  not  to 
be  included  in  prices  of  other  categories 
in  §  453.2(b)(4).  that  are  furnished  by  a 
funeral  provider  in  arranging  any 
funeral,  such  as  conducting  the 
arrangements  conference,  plaiming  the 


funeral,  obtaining  necessary  permits, 
and  placing  obituary  notices. 

$453.2    Price  Disdosurss. 

(a)  Unfair  or  deceptive  acts  or 
practices.  In  selling  or  offering  to  sell 
funeral  goods  or  funeral  services  to  the 
public,  it  is  an  unfair  or  deceptive  act 
or  practice  for  a  funeral  provider  to  fail 
to  furnish  accurate  price  information 
disclosing  the  cost  to  the  purchaser  for 
each  of  the  specific  funeral  goods  and 
funeral  services  used  in  connection  with 
the  disposition  of  deceased  human 
bodies,  including  at  least  the  price  of 
embalming,  transportation  of  remains, 
use  of  facilities,  caskets,  outer  burial 
containers,  immediate  burials,  or  direct 
cremations,  to  persons  inquiring  about 
the  purchase  of  funerals.  Any  funeral 
provider  who  complies  with  the 
preventive  requirements  in  paragraph 
(b)  of  this  section  is  not  engaged  in  the 
unfair  or  deceptive  acts  or  practices 
defined  here. 

(b)  Preventive  requirements.  To 
prevent  these  tmfair  or  deceptive  acts  or 
practices,  as  well  as  the  imfair  or 
deceptive  acts  or  practices  defined  in 
§  453.4(b)(1).  funeral  providers  must: 

(1)  Telephone  price  disclosure.  Tell 
persons  who  ask  by  telephone  about  the 
funeral  provider's  offerings  or  prices 
any  accurate  information  from  the  price 
lists  described  in  paragraphs  (b)(2) 
through  (4)  of  this  section  and  any  other 
readily  available  information  that 
reasonably  answers  the  question. 

(2)  Casket  price  list,  (i)  Cive  a  printed 
or  typewritten  price  list  to  people  who 
inquire  in  person  about  the  offerings  or 
prices  of  caskets  or  alternative 
containers.  The  funeral  provider  must 
offer  the  list  upon  beginning  discussion 
of.  but  in  any  event  before  showing 
caskets.  The  list  must  contain  at  least 
the  retail  prices  of  all  caskets  and 
alternative  containers  offered  which  do 
not  require  special  ordering,  enough 
information  to  identify  each,  and  the 
effective  date  for  the  price  list.  In  lieu 
of  a  written  list,  other  formats,  such  as 
notebooks,  brochures,  or  charts  may  be 
used  if  they  contain  the  same 
information  as  would  the  printed  or 
t>-pewritten  list,  and  display  it  in  a  clear 
and  conspicuous  maimer.  Provided, 
however,  that  funeral  providers  do  not 
have  to  make  a  casket  price  list  available 
if  the  funeral  providers  place  on  the 
general  price  list,  specified  in  paragraph 
(b)(4)  of  this  section,  the  information 
required  by  this  paragraph. 

(ii)  Place  on  the  list,  however 
produced,  the  name  of  the  funeral 
provider's  place  of  business  and  a 
caption  describing  the  list  as  a  "casket 
price  list." 
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(3)  Outer  burial  container  price  list,  (i) 
Give  a  printed  or  typewritten  price  list 
to  persons  who  inquire  in  person  about 
outer  burial  container  offerings  or 
prices.  The  funeral  provider  must  offer 
the  list  upwn  beginning  discussion  of, 
but  in  any  event  before  showing  the 
containers.  The  list  must  contain  at  least 
the  retail  prices  of  ail  outer  burial 
containers  offered  which  do  not  require 
special  ordering,  enough  information  to 
identify  each  container,  and  the 
effective  date  for  the  prices  listed.  In 
lieu  of  a  wrritten  hst,  the  fiineral 
provider  may  use  other  formats,  such  as 
notebooks,  brochures,  or  charts,  if  they 
contain  the  same  information  as  the 
printed  or  typewritten  list,  and  display 
it  in  a  clear  and  conspicuous  manner. 
Provided,  however,  that  funeral 
providers  do  not  have  to  make  an  outer 
burial  container  price  list  available  if 
the  funeral  providers  place  on  the 
general  price  list,  specified  in  paragraph 
(b)(4)  of  this  section,  the  information 
reouired  by  this  paragraph. 

(ii)  Place  on  the  list,  however 
produced,  the  name  of  the  funeral 
provider's  place  of  business  and  a 
caption  describing  the  list  as  an  "outer 
burial  container  price  Hst." 

(4)  General  pace  list.  (i)(A)  Give  a 
printed  or  typewritten  price  list  for 
retention  to  persons  who  inquire  in 
person  about  the  funeral  goods,  funeral 
services  or  prices  of  funeral  goods  or 
services  offered  by  the  funeral  provider. 
The  funeral  provider  must  give  the  hst 
upon  beginning  discussion  of  any  of  the 
following: 

(1)  The  prices  of  funeral  goods  or 
funeral  services; 

(2)  The  overall  type  of  funeral  service 
or  disposition;  or 

(3)  Specific  funeral  goods  or  funeral 
services  offered  by  the  funeral  provider. 

(B)  The  requirement  in  paragraph 
(b)(4)(i)(A)  of  this  section  appUes 
whether  the  discussion  takes  place  in 
the  funeral  home  or  elsewhere. 
Provided,  however,  that  when  the 
deceased  is  removed  for  transportation 
to  the  funeral  home,  an  in-person 
request  at  that  time  for  authorization  to 
embahn,  required  by  §  453.5(a)(2),  does 
not,  by  itself,  trigger  the  requirement  to 
offer  the  general  price  list  if  the  provider 
in  seeking  prior  embalming  approval 
discloses  that  embalming  is  not  required 
by  law  except  in  certain  special  cases, 
if  any.  Any  other  discussion  during  that 
time  about  prices  or  the  selection  of 
funeral  goods  or  services  triggers  the 
requirement  under  paragraph  (b)(4)(i)(A) 
of  this  section  to  give  consumera  a 
general  price  list 

(C)  The  list  required  in  paragraph 
(b)(4)(i)(A)  of  this  section  must  contain 
at  least  the  following  information: 
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servM 
(B) 


(1)  1  be  name,  address,  and  telephone 
numb  r  of  the  funeral  provider's  place 
of  bus:  aess; 

(2)  A  caption  describing  the  list  as  a 
'geneipl  price  list";  and 

le  efiective  date  for  the  price  list; 
iclude  on  the  price  list,  in  any 
'  le  retail  prices  (expressed  either 
at  fee,  or  as  the  price  per  hour, 
mile  OB  other  unit  of  computation)  and 
the  other  information  specified  below 
for  at  l|ast  each  of  the  following  items, 
if  offered  for  sale: 

(A)  Forwarding  of  remains  to  another 
funeral  home,  together  vfiih  a  fist  of  the 
provided  for  any  quoted  price; 
ceiving  remains  firom  another 
funeral,  home,  together  with  a  list  of  the 
servicek  provided  for  any  quoted  price; 

(C)  Tlie  price  range  for  the  direct 
cremations  offered  by  the  funeral 
provider,  together  with: 

(1)  AJseparate  price  for  a  direct 
cremation  where  the  purchaser  provides 
the  container, 

(2)  S<  parate  prices  for  each  direct 
cremati  on  offered  including  an 
altemaljive  container;  and 

(3)  A  description  of  the  services  and 
container  (where  apphcable),  included 
in  each  price; 

P)  T  le  price  range  for  the  immediate 
burials  pffered  by  the  funeral  provider, 
together  with: 

(1)A  separate  price  for  an  immediate 
biirial  V  here  the  purchaser  [Hovides  the 
casket; 

(2)  S^tarate  prices  for  each  immediate 
burial  offered  including  a  casket  or 
alternative  container;  and 

(3)  A  Description  of  the  services  and 
container  (where  applicable)  included 
in  that  price; 

(E)  Trftnsfer  of  remains  to  funeral 
home; 

(F)  En  helming; 

(G)  Ol  ler  preparation  of  the  body; 
(H)  U(  e  of  facilities  and  staff  for 

viewing 

(I)  U»|  of  facilities  and  staff  for 
funeral  Ceremony; 

(J)  Use  of  facilities  and  staff  for 
memorial  service; 

(K)  Usb  of  eqmpment  and  staff  for 
gravesidb  service; 
(L)Hekrae;and 
(M)  Limousine. 

(iii)  Include  on  the  price  list,  in  any 
order,  thje  following  information: 
er  of  the  following: 
price  range  for  the  caskets 
the  funeral  provider,  together 
atement:  "A  complete  price 
provided  at  the  funeral 
ir 

prices  of  individual  caskets, 
,  in  the  manner  specified  by 
paragraph  (b)(2)(i)  of  this  section;  and 
(B)  Either  of  the  following:  • 


(A)Ei 
(l)Th 
offered 
with  the 
list  will 
home."; 

(2) 
disclos 


JMI 


(1)  The  price  range  for  the  outer  burial 
containers  ofiisred  by  the  funeral 
provider,  together  with  the  statement: 
"A  complete  price  list  will  be  provided 
at  the  funeral  home.";  or 

(2)  The  prices  of  individual  outer 
burial  containers,  disclosed  in  the 
manner  specified  by  paragraph  (b)(3)(i) 
of  this  section;  and 

(C)  Either  of  the  following: 

(1)  The  price  for  the  basic  services  of 
funeral  director  and  staff,  together  with 
a  hst  of  the  principal  basic  services 
provided  for  any  quoted  price  and,  if  the 
charge  cannot  be  declined  by  the 
purchaser,  the  statement:  "This  fee  for 
our  basic  services  will  be  added  to  the 
total  cost  of  the  funeral  arrangements 
you  select.  (This  fee  is  already  included 
in  our  charges  for  direct  cremations, 
immediate  burials,  and  forwarding  or 
receiving  remains.)".  If  the  charge 
cannot  be  declined  by  the  purchaser,  the 
quoted  price  shall  include  all  charges 
for  the  recovery  of  unallocated  funeral 
provider  overhead,  and  funeral 
providere  may  include  in  the  required 
disclosure  the  phrase  "and  overhead" 
after  the  word  "services";  or 

(2)  The  following  statement:  "Please 
note  that  a  fee  of  [specify  dollar  amount) 
for  the  use  of  our  basic  services  is 
included  in  the  price  of  our  caskets. 
This  same  fee  shall  be  added  to  the  total 
cost  of  yoiu-  funeral  arrangements  if  you 
provide  the  casket  Our  services  include 
(specify)."  The  fee  shall  include  all 
charges  for  the  recovery  of  unallocated 
funeral  provider  overhead,  and  funeral 
providere  may  include  in  the  reqxiired 
disclosure  the  phrase  "and  overhead" 
after  the  word  "services."  The  statement 
must  be  placed  on  the  general  price  list 
together  with  the  casket  price  range, 
required  by  paragraph  {b)(4)(lii)(A)ri;  of 
this  section,  or  together  with  the  prices 
of  individual  caskets,  required  by 
m4){m){A)(2)  of  this  section. 

(iv)  The  services  fee  permitted  by 
§  453.2(b)(4)(iii)(C)ri;  or  (0^2^  is  the 
only  funeral  provider  fee  for  services, 
facilities  or  imallocated  overhead 
permitted  by  this  part  to  be  non- 
declinable,  unless  otherwise  required  by 
law. 

(5)  Statement  of  funeral  goods  and 
services  selected,  (i)  Give  an  itemized 
written  statement  for  retention  to  each 
person  who  arranges  a  funeral  or  other 
disposition  of  himian  remains,  at  the 
conclusion  of  the  discussion  of 
arrangements.  The  statement  must  list  at 
least  the  following  information: 

(A)  The  funeral  goods  and  funeral 
services  selected  by  that  person  and  the 
prices  to  be  paid  for  eadi  of  them; 

(B)  Specifically  itemized  cash 
advance  items.  (These  prices  must  be 
given  to  the  extent  then  known  or 


reasonably  ascertainable.  If  the  prices 
are  not  known  or  reasonably 
ascertainable,  a  good  faith  estimate  shall 
be  given  and  a  written  statement  of  the 
actual  charges  shall  be  provided  before 
the  final  bill  is  paid.);  and 

(C)  The  total  cost  of  the  goods  and 
services  selected, 

(ii)  The  information  required  by  this 
paragraph  (b)(5)  may  be  included  on  any 
contract,  statement,  or  other  document 
which  the  funeral  provider  would 
otherwise  provide  at  the  conclusion  of 
discussion  of  arrangements. 

(6)  Other  pricing  methods.  Funeral 
providers  may  give  persons  any  other 
price  information,  in  any  other  format, 
in  addition  to  that  required  by 
§  453.2(b)(2),  (3),  and  (4)  so  long  as  Uie 
statement  required  by  §  453.2(b)(5)  is 
given  when  required  by  the  rule. 

§453.3    Misrepresentations. 

(a)  Embalming  provisions.— {1) 
Deceptive  acts  or  practices.  In  selling  or 
offering  to  sell  funeral  goods  or  funeral 
services  to  the  public,  it  is  a  deceptive 
act  or  practice  for  a  funeral  nrovider  to: 

(i)  Represent  that  state  or  local  law 
requires  that  a  deceased  person  be 
embalmed  when  such  is  not  the  case; 

(ii)  Fail  to  disclose  that  embalming  is 
not  required  by  law  except  in  certain 
special  cases,  if  any. 

(2)  Preventive  requirements.  To 
prevent  these  deceptive  acts  or 
practices,  as  well  as  the  unfair  or 
deceptive  acts  or  practices  defined  in 
§§  453.4(b)(1)  and  453.5(2),  funeral 
providers  must: 

(i)  Not  represent  that  a  deceased 
person  is  required  to  be  embalmed  for: 

(A)  Direct  cremation; 

(B)  Immediate  burial;  or 

(C)  A  closed  casket  funeral  without 
viewing  or  visitation  when  refrigeration 
is  available  and  when  state  or  local  law 
does  not  require  embalming;  and 

(ii)  Place  the  following  disclosure  on 
the  general  price  hst,  required  by 
§  453.2(b)(4),  in  immediate  conjimction 
with  the  price  shown  for  embalming: 
"Except  in  certain  special  cases, 
embalming  is  not  required  by  law. 
Embalming  may  be  necessary,  however, 
if  you  select  certain  funeral 
arrangements,  such  as  a  funeral  with 
viewing.  If  you  do  not  want  embalming, 
you  usually  have  the  right  to  choose  an 
arrangement  that  does  not  require  you  to 
pay  for  it,  such  as  direct  cremation  or 
immediate  burial."  The  phrase  "except 
in  certain  special  cases"  need  not  be 
included  in  this  disclosure  if  state  or 
local  law  in  the  area(s)  where  the 
provider  does  business  does  not  require 
embalming  under  any  circumstances. 

(b)  Casket  for  cremation  provisions — 
(1)  Deceptive  acts  or  practices.  In  selling 


or  offering  to  sell  funeral  goods  or 
funeral  services  to  the  pubhc,  it  is  a 
deceptive  act  or  practice  for  a  funeral 
provider  to: 

(i)  Represent  that  state  or  local  law 
requires  a  casket  for  direct  cremations; 

(ii)  Represent  that  a  casket  is  required 
for  direct  cremations. 

(2)  Preventive  requirements.  To 
prevent  these  deceptive  acts  or 
practices,  as  well  as  the  imfair  or 
deceptive  acts  or  practices  defined  in 
§  453.4(a)(1),  funeral  providers  must 
place  the  following  disclosure  in 
immediate  conjunction  with  the  price 
range  shown  for  direct  cremations:  "If 
you  want  to  arrange  a  direct  cremation, 
you  can  use  an  alternative  container. 
Alternative  containers  encase  the  body 
and  can  be  made  of  materials  like 
fiberboard  or  composition  materials 
(with  or  without  an  outside  covering). 
The  containers  we  provide  are  (specify 
containers)."  This  disclosure  only  has  to 
be  placed  on  the  general  price  Ust  if  the 
funeral  provider  arranges  direct 
cremations. 

(c)  Outer  burial  container 
provisions — (1)  Deceptive  acts  or 
practices.  In  seUing  or  offering  to  sell 
funeral  goods  and  funeral  services  to  the 
public,  it  is  a  deceptive  act  or  practice 
for  a  funeral  provider  to: 

(i)  Represent  that  state  or  local  laws 
or  regulations,  or  particular  cemeteries, 
require  outer  burial  containers  when 
such  is  not  the  case; 

(ii)  Fail  to  disclose  to  persons 
arranging  funerals  that  state  law  does 
not  require  the  purchase  of  an  outer 
biuial  container. 

(2)  Preventive  requirement.  To 
prevent  these  deceptive  acts  or 
practices,  funeral  providers  must  place 
the  following  disclosure  on  the  outer 
burial  container  price  list,  required  by 
§  453.2(b)(3)(i),  or,  if  the  prices  of  outer 
burial  containere  are  listed  on  the 
general  price  list,  required  by 
§  453.2(b)(4).  in  immediate  conjunction 
with  those  prices:  "In  most  areas  of  the 
country,  state  or  local  law  does  not 
require  that  you  buy  a  container  to 
surround  the  casket  in  the  grave. 
However,  many  cemeteries  require  that 
you  have  such  a  container  so  that  the 
grave  will  not  sink  in.  Either  a  grave 
liner  or  a  burial  vault  will  satisfy  these 
requirements."  The  phrase  "in  most 
areas  of  the  coimtry"  need  not  be 
included  in  this  disclosure  if  state  or 
local  law  in  the  area(s)  where  the 
provider  does  business  does  not  require 
a  container  to  surioimd  the  casket  in  the 
grave. 

(d)  General  provisions  on  legal  and 
cemetery  requirements — (1)  Deceptive 
acts  or  practices.  In  selling  or  offering  to 
sell  funeral  goods  or  funeral  services  to 


the  public,  it  is  a  deceptive  act  or 
practice  for  funeral  providers  to 
represent  that  federal,  state,  or  local 
laws,  or  particular  cemeteries  or 
crematories,  require  the  purchase  of  any 
funeral  goods  or  funeral  services  when 
such  is  not  the  case. 

(2)  Preventive  requirements.  To 
prevent  these  deceptive  acts  or 
practices,  as  well  as  the  deceptive  acts 
or  practices  identified  in  §§  453.3(a)(1), 
453.3(b)(1),  and  453.3(c)(1).  funeral 
providers  must  identify  and  briefly 
describe  in  writing  on  the  statement  of 
funeral  goods  and  services  selected 
(required  by  §  453.2(b)(5))  any  legal, 
cemetery,  or  crematory  requirement 
which  the  funeral  provider  represents  to 
persons  as  compelUng  the  purchase  of 
funeral  goods  or  funeral  services  for  the 
funeral  which  that  person  is  arranging. 

(e)  Provisions  on  preservative  and 
protective  value  claims.  In  selUng  or 
offering  to  sell  funeral  goods  or  funeral 
services  to  the  pubUc,  it  is  a  deceptive 
act  or  practice  for  a  funeral  provider  to: 

(1)  Represent  that  funeral  goods  or 
funeral  services  will  delay  the  natural 
decomposition  of  himian  remains  for  a 
long-term  or  indefinite  time; 

(2)  Represent  that  funeral  goods  have 
protective  features  or  will  protect  the 
body  from  gravesite  substances,  when 
such  is  not  the  case. 

(f)  Cash  advance  provisions — (1) 
Deceptive  acts  or  practices.  In  selling  or 
offering  to  sell  funeral  goods  or  funeral 
services  to  the  public,  it  is  a  deceptive 
act  or  practice  for  a  funeral  provider  to: 

(i)  Represent  that  the  price  charged  for 
a  cash  advance  item  is  the  same  as  the 
cost  to  the  funeral  provider  for  the  item 
when  such  is  not  the  case; 

(ii)  Fail  to  disclose  to  persons 
arranging  funerals  that  the  price  being 
charged  for  a  cash  advance  item  is  not 
the  same  as  the  cost  to  the  funeral 
provider  for  the  item  when  such  is  the 
case. 

(2)  Preventive  requirements.  To 
prevent  these  deceptive  acts  or 
practices,  funeral  providers  must  place 
the  following  sentence  in  the  itemized 
statement  of  funeral  goods  and  services 
selected,  in  immediate  conjunction  with 
the  list  of  itemized  cash  advance  items 
required  by  §  453.2(b)(5)(i)(B):  "We 
charge  you  for  our  services  in  obtaining: 
(specify  cash  advance  items),"  if  the 
funeral  provider  makes  a  charge  upon, 
or  receives  and  retains  a  rebate, 
commission  or  trade  or  voliune  discount 
upon  a  cash  advance  item. 

1 453.4    Required  purchaae  of  funefal 
goods  or  funeial  aervlcet. 

(a)  Casket  for  cremation  provisions — 
(1)  Unfair  or  deceptive  acts  or  practices. 
In  selling  or  offering  to  sell  funeral 
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goods  or  funeral  services  to  the  public, 
it  is  an  unfair  or  deceptive  act  or 
practice  for  a  funeral  provider,  or  a 
crematory,  to  require  that  a  casket  be 
piutJiased  for  direct  cremation. 

(2)  Preventive  requirement.  To 
prevent  this  imfair  or  deceptive  act  or 
practice,  funeral  providers  must  make 
an  alternative  container  available  for 
direct  cremations,  if  they  arrange  direct 
cremations. 

(b)  Other  required  purchases  of 
funeral  goods  or  funeral  servicer— {1) 
Unfair  or  deceptive  acts  or  practices.  In 
selling  or  offering  to  sell  funeral  goods 
or  funeral  services,  it  is  an  unfair  or 
deceptive  act  or  practice  for  a  funeral 
provider  to: 

(i)  Condition  the  furnishing  of  any 
funeral  good  or  funeral  service  to  a 
person  arranging  a  funeral  upon  the 
purchase  of  any  other  funeral  good  or 
funeral  service,  except  as  required  by 
law  or  as  otherwise  permitted  by  this 
part; 

(ii)  Charge  any  fee  as  a  condition  to 
furnishing  any  funeral  goods  or  funeral 
services  to  a  person  arranging  a  funeral, 
other  than  the  fees  for  (1)  Services  of 
funeral  director  and  staff,  permitted  by 
§  453.2(b)(4)(iii)(C):  (2)  other  funeral 
services  and  funeral  goods  selected  by 
the  piutiiaser;  and  (3)  other  funeral 
goods  or  services  required  to  be 
purchased,  as  explained  on  the  itemized 
statement  in  accordance  with 
§  453.3(d)(2). 

(2)  Preventive  requirements,  (i)  To 
prevent  these  unfair  or  deceptive  acts  or 
practices,  funeral  providers  must: 

(A)  Place  the  following  disclosure  in 
the  general  price  list,  immediately  above 
the  prices  required  by  §  453.2(b)(4)  (ii) 
and  (iii):  "The  goods  and  services 
shown  below  are  those  we  can  provide 
to  our  customers.  You  may  choose  only 
the  items  you  desire.  If  legal  or  other 
requirements  mean  you  must  buy  any 
items  you  did  not  specifically  ask  for, 
we  will  explain  the  reason  in  writing  on 
the  statement  we  provide  describing  the 
funeral  goods  and  services  you 
selected."  Provided,  however,  that  if  the 
charge  for  "services  of  funeral  director 
and  staff  cannot  be  declined  by  the 
purchaser,  the  statement  shall  include 
the  sentence:  "However,  any  funeral 
arrangements  you  select  will  include  a 
charge  for  oiu-  basic  services"  between 
the  second  and  third  sentences  of  the 
statement  specified  above  herein.  The 
statement  may  include  the  phrase  "and 
overhead"  after  the  word  "services"  if 
the  fee  includes  a  charge  for  the 
recovery  of  unallocated  funeral  provider 
overhead; 

(B)  Place  the  following  disclosure  in 
the  statement  of  funeral  goods  and 
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services  selected,  required  by 
§  453.2(1  may.  "Charges  are  only  for 
those  ite  ns  that  you  selected  or  that  are 
required  If  we  are  required  by  law  or  by 
a  cemete  ry  or  crematory  to  use  any 
items,  w*  will  explain  the  reasons  in 
writing  below." 

(ii)  A  mneral  provider  shall  not 
violate  t]  is  section  by  failing  to  comply 
with  a  re  ]uest  for  a  combination  of 
goods  or  services  which  would  be 
impossil  le.  Impractical,  or  excessively 
burdensc  me  to  provide. 

S453.5   i^rvlCM provided wMiout prior 
approvaLl 

(a)  Unjjair  or  deceptive  acts  or 
practiced  In  selling  or  offering  to  sell 

bods  or  fimeral  services  to  the 
is  an  unfair  or  deceptive  act 
for  any  provider  to  embalm 
human  body  for  a  fee  unless: 
or  local  law  or  regulation 
requires  ^balming  in  the  particular 
circumstinces  regardless  of  any  funeral 
choice  \Miich  the  family  might  make;  or 

(2)  Priqr  approval  for  embalming 
(express!  f  so  described)  has  been 
obtained  from  a  family  member  or  other 
authorize  d  person;  or 

(3)  The  fimeral  provider  is  unable  to 
contact  a  family  member  or  other 
authorizf  d  person  after  exercising  due 
diligence ,  has  no  reason  to  believe  the 
family  d(  es  not  want  embalming 
performe  1,  and  obtains  subsequent 
approval  for  embalming  already 
performe  i  (expressly  so  described).  In 
seeking  a  jproval,  the  funeral  provider 
must  dis<  lose  that  a  fee  will  be  charged 
if  the  fan  ily  selects  a  funeral  whidi 
requires  Embalming,  such  as  a  funeral 
with  viewing,  and  that  no  fee  will  be 
charged  if  the  family  selects  a  service 
whidi  does  not  require  embalming, 
such  as  d  roct  cremation  or  immediate 
burial. 

(b)  Pre\  entive  requirement.  To 
prevent  these  unfair  or  deceptive  acts  or 
practices,  funeral  providers  must 
include  ax  the  itemized  statement  of 
funeral  gMxis  and  services  selected, 
required  |iy  §  453.2(b)(5),  the  statement: 
"If  you  selected  a  funeral  that  may 
require  embalming,  such  as  a  funeral 
with  viev  ing,  you  may  have  to  pay  for 
embalmii  g.  You  do  not  have  to  pay  for 
embalmii  g  you  did  not  approve  if  you 
selected  vrangements  such  as  a  direct 
crematioil  or  immediate  burial.  If  we 
charged  fi  »r  embalming,  we  will  explain 
why  bela  v." 

$  453.6    R  'tention  of  documents. 

To  prevent  the  unfair  or  deceptive 
acts  or  pn  ictices  specified  in  §  453.2  and 
§  453.3  of  this  rule,  funeral  providers 
must  reta  n  and  make  available  for 


inspection  by  Commission  officials  true 
and  acouate  copies  of  the  price  lists 
specified  in  §§  453.2(b)  (2)  through  (4), 
as  applicable,  for  at  least  one  year  after 
the  date  of  their  last  distribution  to 
customers,  and  a  copy  of  eadi  statement 
of  funeral  goods  and  services  selected, 
as  required  by  §  453.2(b)(5),  for  at  least 
one  year  firom  the  date  of  the 
arrangements  conference. 

1453.7   Compnhension  of  disclosures. 

To  prevent  the  unfair  or  deceptive 
acts  or  practices  specified  in  §  453.2 
through  §  453.5,  funeral  providers  must 
make  all  disclosures  required  by  those 
sections  in  a  clear  and  conspicuous 
manner.  Providers  shall  not  include  in 
the  casket,  outer  burial  container,  and 
general  price  lists,  required  by 
§§453.2(b)(2)-(4),  any  statement  or 
information  that  alters  or  contradicts  the 
information  required  by  this  Part  to  be 
included  in  those  lists. 

§453  J    Declaration  of  Jntent 

(a)  Except  as  otherwise  provided  in 

§  453.2(a),  it  is  a  violation  of  this  rule  to 
engage  in  any  unfair  or  deceptive  acts  or 
practices  sp^fied  in  this  rule,  or  to  fail 
to  comply  with  any  of  the  preventive 
requirements  specified  in  this  rule; 

(b)  The  provisions  of  this  rule  are 
separate  and  severable  fit>m  one 
another.  If  any  provision  is  determined 
to  be  invalid,  it  is  the  Commission's 
intention  that  the  remaining  provisions 
shall  continue  in  effect. 

(c)  This  rule  shall  not  apply  to  the 
business  of  insurance  or  to  acts  in  the 
conduct  thereof. 

$453.9    State  exemptions. 

If,  upon  application  to  the 
Commission  by  an  appropriate  state 
agency,  the  Commission  determines 
that: 

(a)  There  is  a  state  requirement  in 
effect  which  applies  to  any  transaction 
to  which  this  rule  applies;  and 

(b)  That  state  requirement  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as,  or  greater  than,  the 
protection  afforded  by  this  rule;  then  the 
Commission's  rule  will  not  be  in  effect 
in  that  state  to  the  extent  specified  by 
the  Commission  in  its  determination,  for 
as  long  as  the  State  administers  and 
enforces  effectively  the  state 
requirement. 

By  direction  of  the  CommissioD. 
Donald  S.  Qarii, 
Secretary. 

(PR  Doc  94-393  Filed  1-10-44;  8:45  em] 
B&iJNQ  OOOf  CTS^^t-P 


Tuesday 
January  11.  1994 


y 


Part  III 

Department  of 
Education 

Office  of  Postsecondary  Education 

Avaiiabiiity  of  the  1993-94  Nationai  Direct 
and  Federal  Perldns  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools;  Notice 


1616 


JMI 


Federal  Register  /  Vol. 


DEPARTMEMT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Availability  of  the  1993-94  National 
Direct  and  Federal  Perkins  Loan 
Programs  Directory  of  Designated 
Low-Income  Schools 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  availability  of  the 
1993-94  National  Direct. tod  Federal 
Perkins  Lean  Programs  Directory  of 
Designated  Low-Income  Schools. 


SUMMARY:  The  Secretary  announces  that 
the  1993-94  National  Direct  and  Federal 
Perkins  Loan  Programs  Directory  of 
Designated  Low-Income  Schools 
(Directory)  is  now  available.  Under  the 
National  Direct  and  Federal  Perkins 
Loan  programs,  a  borrower  may  have 
repayment  of  his  or  her  loan  deferred 
and  a  portion  of  his  or  her  loan 
cancelled  if  the  borrower  teaches  full- 
time  for  a  complete  academic  year  in  a 
selected  elementary  or  secondary  school 
having  a  high  concentration  of  students 
from  low-income  families.  In  the  1993- 
94  Directory,  the  Secretary  hsts.  on  a 
State-by-State  and  Territory-by-Territory 
basis,  the  schools  in  which  a  borrower 
may  teach  during  the  1993-94  school 
year  to  qualify  for  deferment  and 
cancellation  benefits. 

DATES:  The  Directory  is  currently 
available. 
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ADDP  -SSES:  Information  concerning 
specific  schools  listed  in  the  Directory 
may  be  obtained  from  Ronald  W.  Allen, 
Systans  Administration  Branch, 
Camius-Based  Programs  Systems 
Divis  on.  Office  of  Postsecondary 
Educ  ition,  U.S.  Department  of 
Educ  ition,  400  Maryland  Avenue  SW., 
(Rooi  1  4621,  ROB-3),  Washington,  DC 
2020;  -5453.  Telephone  (202)  70»-€730. 
Infon  lation  concerning  deferment  and 
cance  llation  of  a  National  Direct  or 
Fedei  al  Perkins  loan  may  be  obtained 
from  >usan  M.  Morgan,  Section  Chief. 
Camp  US-Based  Loan  Programs  Section, 
Loan!  Branch,  Division  of  Policy 
Devel  apment,  Office  of  Postsecondary 
Educi  tion,  U.S.  Department  of 
Educj  tion,  400  Maryland  Avenue,  SW., 
(Roor  I  4018,  ROB-3),  Washington,  DC 
2020:  -5453,  Telephone  (202)  70&-8242. 
Indiv:  duals  who  use  a 
teleco  mmunications  device  for  the  deaf 
(TDD  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
betwe  m  8  a.m.  and  8  p.m..  Eastern  time, 
Mond  ly  through  Friday. 

FOR  F»  RTHER  INFORMATION  CONTACT: 
Direct  jries  are  available  at  (1)  each 
institi  tion  of  higher  education 

c  pating  in  the  Federal  Perkins 
'rogram;  (2)  each  of  the  fifty-seven 

Si  ate  and  Territory  Departments  of 
Educa  ion;  (3)  each  of  the  major  Federal 
Perkir  s  Loan  billing  services,  and  (4) 
the  XJB-  Department  of  Education. 


parti 
Loan 
(57) 


SUPPLEMENTARY  INFORMATION:  The 
Secretary  selects  the  schools  that  qualify 
the  borrower  for  deferment  and 
cancellation  benefits  under  the 
procedures  set  forth  in  34  CFR  674.53 
and  674.54  of  the  Federal  Perkins  Loan 
Program  regulations. 

The  Secretary  has  determined  that,  for 
the  1993-94  academic  year,  full-time 
teaching  in  the  schools  set  forth  in  the 
1993-94  Directory  qualifies  a  borrower 
for  deferment  and  cancellation  benefits. 

The  Secretary  is  providing  the 
Directory  to  each  institution 
participating  in  the  Federal  Perkins 
Loan  Program.  Borrowers  and  other 
interested  parties  may  check  with  their 
lending  institution,  the  appropriate 
State  or  Territory  Department  of 
Education,  regional  offices  of  the 
Department  of  Education,  or  the  Office 
of  Postsecondary  Education  of  the 
Department  of  Education  concerning  the 
identity  of  qualifying  schools  for  the 
1993-94  academic  year.  The  Office  of 
Postsecondary  Education  retains,  on  a 
permanent  basis,  copies  of  past 
Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  National  Direct,  and  Federal 
Perkins  Loan  Cancellations.) 

Dated:  January  5, 1994. 
David  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  94-559  Filed  1-10-94;  8:45  am) 
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LIST  OF  PUBLIC  LAWS 

Note:  The  list  of  Pubtic  Laws 
for  the  first  session  of  the 
103d  Congress  has  been 
completed  arxJ  will  resume 
when  biHs  are  enacted  into 
law  during  the  second  session 
of  the  103d  Congress,  which 
convenes  on  January  25, 
1994. 

A  cumulative  list  of  Public 
Laws  tor  the  fifst  session  of 
the  103d  Congress  was 
published  In  Part  iV  of  the 
Federal  Register  on  January 
3.  1994. 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Announdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  User  of  die  Federal  Register  — 
CkKle  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  procesimg  c<yle 

*6173 

I I  YES    please  send  me  the  following: 


Charge  your  order 
It's  Easyl 
To  fax  your  orders  (202)-512-225O 


copMS  of  The  Federal  Register -What  it  is  and  How  To  Use  it,  at  $7.00  per  copy  Stock  No  069-000-00044-4 
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(AJiIitiunal  address. acteniion  line) 


-D 


(.Street  address) 


(Citv.  .State.  ZIP  Code) 
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(Purchase  Order  No.) 
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Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Piiiblic  Laws 


11 3d  Congress,  2cl  Session,  1994 


Pamphlet  pnnts  of  puW»c  laws,  often  referred  to  as  slip  laws,  are  the  Initial  puWicatten  of  Federal 
tews  upon  enactment  and  ar^  printed  as  soon  as  possible  after  approval  by  the  President 
Legetetwe  history  references  appear  on  each  law.  Subscription  service  includes  aN  public  laws' 
issued  irregularty  upon  enartrnterrt,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  pu  rchased 
20402-9328.  Prices  vary.  See  f  < 
newty  enacted  laws  and  prices ) 


^»<..«,ow  from  the  Superintendent  of  Documents,  Washington,  DC 
f  ^ader  Aids  Section  of  the  Federal  Register  for  annooncements  of 
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Please  Choose  Method  of  Riyment: 
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your  order! 


mai  ers? 


YES    NO 


(Authorizing  Signahire)  0,94) 

Mail  lb:    New  Orders,  Superintendent  of  Documents 
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Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  (jesigned  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR> 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  t.  1993 

The  GUIDE  and  the  SUPPLEKfENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Fedeial^^  recordkeeping 
obligations. 

The  various  abstracts  in  tbrfGUDEE  telTthe 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAnONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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Its  Easy! 


VtSA 
To  fax  your  orders  (202)  512-2250 

RETENTION  REQUIREMENTS  IN  THE  CFR 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  GfTice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  January  13  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc: 
Genetically  engineered  organisms;  field  test  permits- 
Potatoes,  etc.,  1709 
Genetically  engineered  organisms  for  release  into 
environment;  permit  applications,  1710 

Army  Department 

NOTICES 

Meetings: 

Military  Personal  Property  Claims  Sj-mposium,  1718 
Science  Board,  1718 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  Committee.  1743- 
1744 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  aMivities  under  OMB 
review,  1744 

Commerce  Department 

See  National  Institute  of  Standa.'ds  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Army  Department 
RUI^S 

Contracting: 
Contractors  receiving  contract  awards  ($10  million  or 
more),  1645-1651 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  1711 
Meetings: 
National  Security  Telecommunications  Advisory 

Committee,  1711 
Science  Board  task  forces.  1711-1712 
Scientific  Advisory  Board,  1712 
Travel  per  diem  rates,  civilian  personnel;  changes,  1712- 
1718 

Education  Department 

RULES 

Miscellaneous  corrections,  1651-1652 

Energy  Department 

See  Federal  Energy  Regulatory  Conunission 

Environmental  Protection  Agertcy 

RUt^S 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Diallate,  1652-1653 
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PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
CBlifomia,  1698-1700 
Delaware,  1693-1695 
Massachusetts,  1695-1698 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Alkyl  (C12-C20)  methacrylate-methacr>hc  acid 

copolymer,  1700-1702 
Cross-linked  polyurea-type  encapsulating  polymer,  1704- 

1706 
Maleic  acid  monelhyl  ester-vinyl  methyl  ether 
copolymer,  etc.,  1702-1704 
Superfund  program: 

Toxic  chemical  release  reporting;  community  right-to- 
know — 

Abamectin,  etc.,  1788-1859 
NOTICES 

Air  quality,  prevention  of  signincant  deterioration  (PSD): 

Permit  determinations,  etc. — 
Region  IX.  1730-1734 
Meetings: 

Environmentally  preferable  products  and  services 
determinations;  guidance,  1729-1730 
Pesticide  applicator  certification;  Federal  and  State  plans: 

Texas,  1734 
Pesticide  registration,  cancellation,  etc.: 

Suregard  Grain  Protectant  Dust,  etc,  1734-1735 
Pesticides;  tem.porary  tolerances: 

Iprodione.  1735-1736 

Rhone-Poulenc  AG  Co.,  1736-1737 

Federal  Aviation  Adminlalrstion 

RULES 

Air  carrier  certification  and  operations: 
First  aid  kits;  bxmi  compound  removal,  1780-1781 

Class  D  airspace,  1621-1622 

Class  E  airspace,  1619-1621 

Jet  routes,  1619. 1623 

Standard  instnunent  approach  procedures,  1623-1626 

PROPOSED  RULES 

Airworthiness  directives: 
Piper,  1676-1677 

Class  D  airspace,  1679-1681 

Qass  D  and  E  airspace,  1677-1679 

Class  E  airspace,  1681-1686 

VOR  Federal  airways.  1686-1687 

NOTICES 

Meetings: 
Research,  Engineering,  and  Development  Advisory 
Committee,  1776 
Correction,  1776 

Federal  Communications  Commission 

PROPOSED  RULES 
Television  broadcasting: 
Cable  television  systems — 
Major  television  markets;  list,  1706 


Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure: 
Commission  review  of  Energy  Department  remefiial 
orders,  1628-1629 

PROPOSED  RULES 

Practice  and  procedure: 
Electronic  and  hard  copy  filing  of  FERC  Form  ^0 

interrogatories;  treatment  of  responses,  169i  I 
Electronic  filing  of  FERC  Form  No.  1  and  delegi  tion  to 

Chief  Accountant,  1687-1690 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

PSI  Energy,  Inc.,  et  al.,  1718-1723 
Environmental  statements;  availability,  etc.: 

Georgia  Power  Co.,  1723 
Natural  gas  certificate  filings: 

Viosca  Knoll  Gathering  System  et  al.,  1724-172 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Oklahoma  Corporation  Commission,  1723-17^4 
Preliminary  permits  surrender: 

Current  Power  Technologies,  1725 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.,  1725 

Columbia  Gas  Transmission  Corp.,  1725-1726 

Eastern  Shore  Natural  Gas  Co.,  1726 

Granite  State  Gas  Transmission,  Inc.,  1726 

KN  Wattenberg  Transmission  Limited  Liability  (^.,  1726- 
1727 

Northwest  Pipeline  Corp.,  1727 

Overthrust  Pipeline  Co.,  1727-1728 

Ozark  Gas  Transmission  System,  1728 

Pacific  Gas  Transmission  Co.,  1728-1729 

Texas  Eastern  Transmission  Corp..  1729 

Federal  Highway  Administration 

PROPOSED  RULES 
Motor  carrier  safety  standards: 
Parts  necessary  for  safe  operation — 
Sleeper  berths  on  motorcoaches,  1706-1708 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  1737 

Ocean  fireight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 
Automated  Tariff  Filing  and  Information  Systeii  (ATFI) — 
Tariff  cancellations  for  failure  to  comply  with  filing 
requirements,  1737-1738 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Simshine  Act,  1777 

Federal  Procurement  Policy  Office 

NOTICES 

Procurement  regulatory  activity  report;  availabilitt.  1767 
Federal  Reserve  System 

NOTICES 

Applications,  hearings,  detemxinations,  etc.: 

Bren-Mar  Properties,  Inc.,  et  al.,  1738  . 
'     Crestar  Financial  Corp.,  1738-1739 
I     Firstbank  of  Illinois  Co.,  1739-1740 
I     First  National  Sylacauga  Corp.  et  al.,  1739 
Gerlach,  Charles  William,  et  al,  1740 


.  Home  Credit  Corp.,  1740 
Wachovia  Corp.,  1740-1741 
Wohlwend,  Ronald  L.,  et  al..  1741 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 
Comparability  ranges — 
Dishwashers,  1627-1628 

Refrigerators,  refrigerator-freezers,  etc.,  1626-1627 
Fair  Packaging  and  Labeling  Act: 
Consumer  commodities  net  quantity  statement; 
customary  inch/pound  and  metric  measurement 
systems  use,  1862-1879 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
1741-1742 

Prohibited  trade  practices: 
California  &  Hawaiian  Sugar  Co..  1742-1743 
Imperial  Chemical  Industries  PLC  et  al.,  1743 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Aquatic  Nuisance  Species  Task  Force,  1761 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 
Lead  from  ceramic  pitchers;  decorative  ceramicware 

deemed  not  for  food  use;  labeling  requirement,  1638- 
1642  t 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

Health  Care  Financing  Administration 

RULES 

Medicaid: 
Incurred  medical  expenses  deduction  (spenddown), 
1659-1675 
Medicare: 
Inpatient  hospital  operating  costs;  preadmission  services 
payment,  1654-1659 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Disadvantaged  health  professions  faculty  loan  repayment 
program.  1744-1748    ' 

Meetings: 
Graduate  Medical  Education  Council.  1748 

Housing  and  UrtMin  Development  Department 

RULES 

Fair  housing: 
Fair  Housing  Act;  discovery  procedures  in  administrative 
proceedings,  1642-1645 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  1756-1758 
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Fair  bousing: 

Substantially  equivalent  agencies  certification;  list,  1758- 
1759 
Grants  and  cooperative  agreements;  availability,  etc.: 

Historically  black  colleges  and  universities  program,  1882 
Meetings: 

Lead-Based  Paint  Hazard  Reduction  and  Financing  Task 
Force,  1759 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Contracts  with  transportation  lines;  signatory  authority 
1617-1618 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Profit  split  method;  combined  taxable  income 
computation,  1690-1692 

international  Trade  Commission 

NOTICES 

Import  investigations: 

Peppers,  fresh  or  chilled,  1762 

Saccharin  from — 
China  and  Korea.  1762 

Tape  dispensers,  1762-1763 

Tomatoes,  fresh  or  chilled,  1763 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consolidated  Rail  Corp.  et  al.,  1763* 
Railroad  operation,  acquisition,  construction,  etc.: 

Atchison,  Topeka  &  Santa  Fe  Railway  Co.  et  al.,  1763- 
1764 

Justice  Department 

See  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 

DiBiase  Salem  Realty  Trust  et  al.,  1764 

Salt  Pond  Associates,  1764-1765 

Superior  Contract  Maintenance,  Inc.,  1765 

Tropicana  Energy  Co.  et  al.,  1765-1766 

Uniroyal,  Inc.,  1766 

Lat>or  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Colorado.  1759-1760 
Environmental  statements;  availability,  etc.: 

Cedar  Citv  District,  UT;  animal  damage  control  activities 
1760 
Oil  and  gas  leases: 

Colorado,  1760 
Withdrawal  and  reservation  of  lands: 

Cahfomia.  1760 


Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Mine  Safety  and  Health  Federal  Review  Commission 
See  Federal  Mine  Safety  and  Heahh  Review  Commission 

National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Manufacturing  extension  partnership  program,  1884-1888 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Permits: 
Marine  mammals,  1710-1711 

National  Park  Service 

NOTICES 

Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission,  1"61 
Sudbury,  Assabel  and  Concord  Rivers  Studv  Committee 
1761 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  application* 
etc.,  1766 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  1777 

Nuclear  Regulatory  Commission 

RULES 

Licensed  facilities  decommissioning;  self-guarantee  as 
additional  financial  assurance  mechanism 

Correction,  1618 
NOTICES 
Meetings: 

CONTAIN  Peer  Review  Committee,  1766-1767 
.Meetings;  Sunshine  Act.  1777 
Applications,  hearings,  determinations,  etc.: 

Duke  Power  Co..  1767 

Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
Qualified  domestic  relations  orders;  information  request 
1692-1693 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention.  1749 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Cargo  tank  motor  vehicles;  construction;  compliance  date 
extension,  1784-1786 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulator}-  organizations;  proposed  rule  changes: 
Delta  Government  Options  Corp.,  1767-1769 


JMI 


VI 


Federal  Register  /  Vol.  59 


Depository  Trust  Co.,  176»-1770 

Midwest  Clearing  Corp..  1770-1771 

National  Association  of  Securities  Dealers,  Inc.  1771- 

1773 
New  Yc»k  Stock  Exchange,  Inc.,  1773-1775 
Options  Clearing  Corp.,  1775-1776 

Social  Security  Administration 

RULES 

Supplemental  seciirity  income: 
Detenninations  of  good  cause  without  fault,  anil  good 
faith;  standards,  1629-1637 

NOTICES 

Social  security;  foreign  insurance  or  pension  sys^m 

Luxembourg,  1755 
Social  security  rulings: 
Disability  insurance  benefits — 
Disability  benefits  imder  supplemental  security  income 
program  denied  due  to  illegal  activity  as 
sul»tanlial  gainful  activity.  1749-1755 
Workers'  compensation  payments,  1755-1756 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Research  and  Special  Programs  Administrati4n 

Treasury  Department 

See  Internal  Revenue  S«vice 

United  States  information  Agency 

NOTICES 

Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission,  {1776 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  6ocumefts  having  general 
applicabtlity  and  legal  effect,  most  of  wh«h 
are  keyed  to  and  codfied  in  the  Code  o( 
Federal  Regulations,  wNch  is  putJtished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 

hnmigratfon  and  NaturaHzatlon  Service 

8CFRPait238 

[INS  No.  1640-03] 

RIN  1115-AC24 

Contracts  Witti  Transportation  Lines; 
Signatory  Authority 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  agency 
regulations  bv  adding  the  names  of 
airlines  who  nave  entered  into 
agreements  with  the  Immigration  and 
Naturalization  Service  (Service)  under 
the  purview  of  the  Immigration  and 
Nationality  Act  (the  Act).  This  rule  is 
necessary  so  that  air  carriers  who 
become  signatory  to  preinspection  or 
transit  without  visa  (TWOV)  agreements 
with  the  Services  are  listed  in  agency 
regulations.  This  rule  also  adds  Aruba 
and  Paradise  Island,  Bahamas  to  the  list 
of  preinspection  stations. 
EFFECTIVE  DATE:  This  rule  is  effective 
January  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Una 
Brien,  Assistant  Chief  Inspector. 
Inspections  Division.  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  room  7228,  Washington,  DC 
20536,  telephone  (202)  514-2681. 
SUPPLEMBTTARY  INFORMATION:  Under  the 
current  regulations,  air  carriers  are 
required  to  enter  into  contracts  with  the 
Service  in  order  to  participate  in  the 
preinspection  and  Transit  Without  Visa 
(TWOV)  programs.  Contracts  have  been 
signed  using  Forms  1-425  (Agreement 
for  Preinspection)  and  1-426  (hnmediate 
and  Continuous  Transit  Agreement) 
under  the  purview  of  section  238  of  the 
Immigration  and  Nationality  Act. 
Accordingly,  §§  238.3  and  238.4  of  title 


8  of  the  Code  of  Federal  Regulations  are 
being  amended  to  include  these  carriers. 

The  Service's  implementation  of  this 
rule  as  a  final  rule  is  based  upon  the 
"good  cause"  exception  found  at  5 
U.S.C.  553{b)(B)  and  {d)(3).  The  reasons 
for  immediate  implementation  of  this 
final  rule  are  as  follows:  A  notice  and 
comment  period  for  a  proposed  rule  is 
unnecessary  because  this  r^ulation 
merely  updates  the  listing  of  carriers 
and  preinspection  stations  signatory 
with  the  agency.  Moreover,  it  imposes  a 
benefit  rather  than  a  burden  or  penalty 
of  any  kind  to  applicable  persons. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities.  It 
is  anticipated  that  this  rule  will  not 
have  a  significant  adverse  economic 
impact  since  this  rule  merely  amends 
agency  regulations  by  adding  to  the  list 
of  airline  carriers  and  preinspection 
stations.  This  rule  is  not  significant 
within  the  meaning  of  section  3(f)  of 
Executive  Order  12866,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

List  of  Subjects  in  8  CFR  Fart  238 

Administrative  practice  and 
procedures.  Air  carriers,  Aliens, 
Government  contracts.  Travel. 

Accordingly,  part  238  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  UNES 

1.  The  authority  citation  for  part  238 
continues  to  read  as  follows: 

AuthMHy:  8  U.S.C  1103, 1228;  8  CFR  port 
2. 

2.  In  §  238.3,  paragraph  (a)  is  revised 
to  read  as  follows: 

i  238.3    Aliens  In  Immediate  and 
continuous  Mnsit 

(a)  Form  1-426  agrtements.  A 
transportation  line  bringing  aliens  to  the 
United  Sutes  pursuant  to  §  212.1(0(1)  of 
this  chapter  shall  enter  into  an 
agreement  on  Fcvm  1-426.  Such  an 
agreement  shall  be  negotiated  directly 
by  the  Service's  Headquarters 


hispections  Office  and  the  head  offices 
of  the  transportation  lines. 

•  •        •        •        • 

3.  In  §  238.3,  paragraph  (b)  is 
amended  by  adding  the  following 
airline  carriers,  in  alphabetical 
sequence,  to  the  list  of  signatory  lines  to 
read  as  follows: 

9238.3    AHens  In  ImmedMs  and 
conttnuous  transit 

•  •        •         •         • 

(b)*  •  • 

•  •        •        •        • 

Aerolineas  Centrales  De  Colombia 
(ACES). 

•  •  • 

Aeroposta,  S.A. 

•  •  • 

Air  Aruba. 

•  •  • 

AirBC  Limited. 

•  '•  • 

Air  Belgium. 

•  *  • 

Air  Columbus. 

•  •  • 

Air  Gambia  Limited. 

•  •  • 

Alhance  Air. 

•  •  • 

Asiana  Air. 

•  •  • 

Atlantic  Air  BVL 

•  •  • 

Aviateca,  S.A. 

•  •  * 

Balkan  Bulgarian. 

•  •  • 

Dominair. 

•  •  • 

Eva  Air. 

•  *  * 

Florida  Air,  Inc. 

•  •  • 

J.  D.  Valenciana  De  Aviacion. 

•  •  • 

KIWI  International  Airlines. 

•  •  • 

Leisure  International  Airways 

•  •   • 

Miami  Air. 

•  *  • 

Nicaraguense  De  Aviacion  S.A  (NICA). 

•  •   • 

Polynesian  Airlines. 

•  •  • 

SAETA. 

•  •   • 

Transbrasil  Airlines. 

•  •  • 

Translifi  Airways. 
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•  •  * 

Transworld  Express. 

•  *  * 

Turkish  Airlines. 

•  •  • 


VASP  Brazilian  (Viacao  Aerea  Sao  Paulo 
S.A.). 


§238.3    [Amended] 

4.  In  §238.3.  paragraph  (b)  is 
amended  by  removing  "Aerovias 
Venezolanas.  S.A.  (AVENSA)"  and 
"Avensa  Airlines"  from  the  list  of 
carriers. 

5.  Section  238.4  is  amended  by 
adding  the  following  preinspection 
stations  and  airline  carriers  in 
alphabetical  sequence  within  each 
location,  to  read  as  follows: 

§  238.4    Preinspection  outside  tbe  United 
States. 


At  Aruba 

Air  Aruba. 

Airmark  Aviation,  Inc. 

ALM  Antillean  Airlines. 

American  Airlines.  Inc. 

Jet  Fleet  Corporation. 

Miami  Air  International,  Inc. 

Rich  International  Airways,  Inc. 

Servicious  Avensa  S.A.  (SERVIVENSA). 

At  Bermuda 

*        •        •        *        * 

Miami  Air  International,  Inc. 


Northwest  Airlines.  Inc. 

*  •        •        •        * 

At  Calgary 

*  •        •        •        * 

Miami  Air  International,  Inc. 

•  •        •        •        • 

At  Edmonton 

Miami  Air  International,  Inc. 

At  Freeport 

Miami  Air  International.  Inc. 

Trinity  Air  Bahamas 

•  •        • 

At  Montreal 


•        •        * 


•        •        •        • 
Comair,  Inc. 


•        * 


Miami  Air  International,  Inc. 

*        •        •        •        • 

At  Nassau 


Miami 


Trinit) 


Air  International,  Inc. 
Air  Bahamas 


Paiidise  Island 

Island  Airlines,  Inc. 


At 

Paradiie 
At  Tor  )nto 


Atlant 
Exp 


I  ess 


Conifa 


Airli  nes 


Miami 


At  Shj  nnon 

Aerofl  >t 


Miami 

*  « 

At  Vidoria 

Miam 

* 

At  Wiinipeg 

•  * 

Miami 


•        •        » 
Coast  Airlines  dba  United 


*         * 


r  .Aviation  Inc.  dba  Royal 


*        •        • 
Air  International,  Inc. 


*         * 


•         * 


Transl 

At  Va4couver 


f^  Airways  Limited 


•  •        * 

Air  International.  Inc. 

•  •         •  - 


•         • 


Air  International.  Inc. 


Air  International.  Inc. 


Date(  :  January  6. 1994. 

Doris  A  leissner, 

Commi  ;sioneT.  Immigration  and 
Natura  ization  Service. 

[FR  Do  ;.  94-754  Filed  1-11-94.  8:45  am] 

BILUNC  XD€  MIfr-IO-M 


NUCL  :AR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 40, 50, 70, 72 
RIN  31  iO-AE16 

Self-Gluarantee  as  an  Additional 
Finantial  Assurance  Mechanism; 
Correction 


AGENCr 

Comn 
Acnoi 


Comn  ission 


:  Nuclear  Regulatory 
ision. 

Final  rule,  correction. 


SUMM>  RY:  This  document  corrects  a 
.  final  r  jle  that  appeared  in  the  Federal 
Regist  it  on  December  29, 1993  (58  FR 
68726|.  that  amended  NRC  regulations 
for  decommissioning  licensed  facilities 
to  allc  w  certain  non-electric  utility 
licens  »es  to  use  self-guarantee  as  a 


means  of  financial  assurance.  This 
action  is  necessary  to  correct  the 
designation  of  an  appendix  in  the  final 
rule. 

EFFECTIVE  DATE:  January  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clark  Prichard,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555,  telephone  (301)  492-3734. 

SUPPLEMENTARY  INFORMATION: 
PART  30— [AMENDED] 

1.  On  page  68730,  in  the  first  column, 
in  the  last  line  of  §  30.8(b)  the  reference 
to  "appendix  A  and  B"  should  be 
changed  to  read  "appendix  A  and  C". 

2.  On  page  68730,  iri  the  first  column, 
in  the  20th  line  of  §  30.35(f)(2),  the 
reference  to  "appendix  B"  should  be 
changed  to  read  "appendix  C". 

3.  On  page  68730.  in  amendatory 
instruction  number  4,  the  reference  to 
"appendix  B"  should  be  changed  to 
read  "apjjendix  C". 

4.  On  page  68730,  in  the  first  line  of 
the  second  column,  "Appendix  B" 
should  be  changed  to  read  "Appendix 
C". 

PART  40— {AMENDED] 

5.  On  page  68731.  in  the  first  column, 
in  the  20th  line  of  §  40.36(e)(2).  the 
reference  to  "appendix  B"  should  be 
changed  to  read  "appendix  C". 

PART  SO— [AMENDED] 

-    6.  On  page  68731.  in  §  50.75(e)(2)(iii). 
in  the  third  column,  in  the  sixth  line, 
the  reference  to  "appendix  B"  should  be 
changed  to  read  "appendix  C". 

PART  70-{AMENDED] 

7.  On  page  68731,  in  §  70.25(f)(2).  in 
the  last  line  of  the  third  column,  the 
reference  to  "appendix  B"  should  be 
changed  to  read  "appendix  C". 

PART  72— [AMENDED] 

8.  On  page  68732.  in  §  72.30(c)(2).  in 
the  second  column,  in  the  12th  line,  the 
reference  to  "appendix  B"  should  be 
changed  to  read  "appendix  C". 

Dated  at  Bethesda.  Maryland,  this  6th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Coininission. 
David  L.  Meyer, 

Chief.  Fules  Re\'iewand  Directives  Branch, 

Division  of  Freedom  of  Information  and 

Publications  Services.  Office  of 

Administration. 

[FR  Doc.  94-702  Filed  1-11-94:  8:45  am) 

BILUNG  COOE  TSM-OI-P-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtatton  Administration 

14CFRPart71 

[Airspace  Oocifet  No.  93-AKM-20I 

Alteration  of  Jet  Route  J-171;  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  revokes  a  portion 
of  Jet  Route  J-171  from  Hugo,  CO,  to 
Kiowa,  CO,  because  the  Kiowa,  CO, 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Navigation  (VORTAC) 
facility  will  be  decommissioned  after 
the  new  Denver  International  Airport 
becomes  operational.  This  action 
supports  the  new  Denver  International 
Airport  airspwce  realignment. 
EFFECTIVE  DATE:  0901  U.T.C.,  Mart:h  9. 
1994. 

FOR  FURTHER  rNFORMATKJN  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Adininistration,  800 
Independence  Avenue.  SVV., 
Washington,  DC  20591:  telephone:  1202) 
267-9230. 

SUPPUEMEWTARY  iKFOPIfUTION: 

History 

On  August  6.  1993,  the  FA.^  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  remove 
that  portion  of  Jet  Route  J-1 71  from 
Hugo.  CO.  to  Kiowa,  CO  (58  FR  42038). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Jet  routes 
are  published  in  paragraph  2004  of  FA,A 
Order  7400  9A  dated  June  17,  1993,  and 
effective  September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The  jet 
route  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes  a 
portion  of  Jet  Route  J-171  fro.Ti  Hugo. 
CO.  to  Kiowa,  CO.  The  Kiowa.  CO. 
VORTAC  will  be  decommis.sJoned  after 
the  new  Denver  Internationa)  Airport 
becomes  operational.  This 
accommodates  the  new  Denver 


International  Airport  airspace 
realignmenL 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  ♦echnical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sitb)ects  in  14  CFR  Part  71 

Airspac*.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71,  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.SC  aop.  1348(a),  1354<a), 
1510;  E.O.  10*54.  24  FR  9565,  3  CFR,  1959- 
1963  Corop.,  p  389;  49  II.S  C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9,^, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  2004— Jet  Routes 


1-1 '1  [Revisedl 

From  Tobc,  CO,  to  Hugo.  CO 

■         •         •         •         • 

Issued  in  Washington,  DC,  on  January  3, 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
IFR  [)oc  94-783  Filed  1-11-94;  8:45  am) 
BIUMO  COOC  4»t»-tVM 


14  CFR  Part  71 

[Airspace  Oocfcet  No.  93-ASa-1l] 

Designation  Of  Class  E  Airspaoe. 
Dum>ellon,FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


'SUMMARY:  This  action  establishes  Class 
E  airspace  at  Dunnellon.  Florida.  A 
Standard  Instrument  Approach 
Procedure  (SLAP)  for  Runway  23  at  the 
Dunoellon  Airport  has  been  developed 
and  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  is  needed  to  contain 
instrument  flight  rules  (IFR)  operations 
when  using  this  SL\P. 
EFFECTIVE  DATE:  0901  u.t.c.  March  3 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Castro,  Airspace  Section, 
System  Management  Branch,  Air  Treffit 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (4t»4) 
305-5588. 

SUPP1.EMCNTARY  INFORMATION: 
History 

On  June  23, 1993.  the  FAA  proposed 
to  amend  part  71  of  the  Fede.^aJ  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Dunnellon.  Florida, 
to  accommodate  a  Runway  23 
instrument  approach  procedure  to  the 
Dunnellon  Airport.  Dimnellon.  Florida 
(58  FR  4121 1).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  to 
contain  IFR  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operaticHi,  while  transiting  between  the 
en  route  and  terminal  environments, 
and  to  change  the  operating  status  of  the 
airport  from  visual  flight  rules  (VFR) 
operations  to  include  IFR  operations 
concurrent  with  publication  of  the 
SLAP.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceedmg  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Ai.'space  Reclassificaiton.  in  effect  as 
of  September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  arse"  and 
h,is  replaced  it  with  the  designation 
"Class  E  airspace"  for  airspace 
extending  upward  from  700  feet  above 
the  surface.  The  coorindates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Designation  for 
Class  E  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
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FAA  Order  7400.9A  dated  June  17. 
1993.  and  effective  September  16, 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  PR  36298,  July  6. 1993). 
The  Qass  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Dunnellon.  Florida, 
to  accommodate  a  Runway  23  SIAP 
based  on  the  Ocala  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  facility 
(VORTAC)  to  the  Dunnellon  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  aircraft  executing  the 
approach. 

Aeronautical  maps  and  cheirts  will 
rtflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable  VFR 
requirements. 

In  addition,  the  operating  status  of  the 
Dunnellon  Airport  is  changed  from  VFR 
operations  to  include  IFR  operations 
concurrent  with  the  publication  of  the 
SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporated  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

•    Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1 510;  E.O.  10854.  24  FR  9565,  3  CFR.  195*- 
1963.  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69 


S71.1    {[Amended] 

2.  The  incorporation  by  reference  in 
14  CFI  71.1  of  the  Federal  Aviation 
Admir  istration  Order  7400. 9A, 
Airspa  :e  Designation  and  Reporting 
Pointsjdated  June  17. 1993,  and 
effectije  September  16. 1993,  is 
amenc  id  as  follows: 

Pamgrc  ph  6005 — Class  E  Airspace  Areas 
Extend  ng  Upward  From  700  Feet  or  More 
Abow  ihe  Surface  of  the  Earth 


ASOFl  ES  Dunnellon.  FL  (New! 

Dunnelon  .Mrport,  FL 


9°03'45"  N..  long.  82"'22'38"W.) 
airspace  extending  upward  from  700 


(lat 

That 
feet  abilve  the  surface  within  a  6.4-mile 
radius  <  if  Dunnellon  Airport,  excluding  that 
portion  that  coincides  with  the  Ocala,  FL, 
Class  E  airspace. 

Issue  i  in  College  Park.  Georgia,  on 
Decern  ler  28, 1993. 
Stephe  1  P.  Alogna, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Do :.  94-777  Filed  1-11-94;  8:45  am) 
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14CF<Part71 

[Airspa  ce  Docket  No.  93-ANM-21] 

Amen  jment  of  Class  E  Airspace; 
Blancing,  UT 

AGENOY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoi:  Final  rule. 


SUMMARY:  This  action  amends  the 
Biandf  ng,  Utah.  Class  E  airspace. 
Contivlled  airspace  extending  from  700 
feet  a»ove  ground  level  (AGL)  is 
necesiary  for  a  new  instrument 
appro  3ich  procedure  and  missed 
appro  ich  holding  pattern  at  Blanding 
Munii  :ipal  Airport,  Blanding,  Utah. 
Airspace  reclassification,  in  effect  as  of 
September  16. 1993,  has  discontinued 
the  u!  e  of  the  term  "transition  area." 
replai  ing  it  with  the  designation  "Class 
E  airs  jace."  The  airspace  will  be 
depicjed  on  aeronautical  charts  for  pilot 
refereince. 

EFFEC  nVE  OATH:  0901  u.t.c,  February  15, 
1994. 

FOR  F  JRTHER  INFORMATION  CONTACT: 
Jamei  E.  Riley.  ANM-537,  Federal 
Aviat  on  Adininistration,  Docket  No. 
93-A  ^IM-21. 1601  Lind  Avenue  SW.. 
Rentdn.  Washington  98055-4056. 
Telerihone:  (206)  227-2537. 

SUPPI  EMENTARY  INFORMATION: 

Histo  ry 

On  October  1, 1993,  the  FAA 
prop  ised  to  amend  part  71  of  the 


JMI 


Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Blanding. 
Utah.  Class  E  Airspace •(58  FR  51256). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  Class  E  airspace.  Class  E 
airspace  designations  for  airspace  areas 
extending  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17. 1993,  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  E  airspace  at  Blanding,  Utah, 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  and  missed 
approach  holding  pattern  at  Blanding 
Municipal  Airport,  Blanding,  Utah. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  tliis  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  oi'the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED! 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S  C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005— Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Abow  the  Surface  of  the  Earth 


ANM  UT  E5  Blanding,  LIT  [Revised) 

Blanding  Municipal  Airport,  LT 

(lat.  37''34'59"  N.,  long.  109«29'00"  VV.) 
Blanding  NDB 

(laf.  37»31'03 "  N..  long  109*'29  34 "  W.) 
Dove  Creek  VORTAC 

(lat.  37''48'32"N..  long.  108"'55'53 "  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5.3-mile 
radius  of  the  Blanding  Municipal  Airport, 
and  within  5  miles  east  and  3.1  miles  west 
of  the  188  degree  bearing  from  the  Blanding 
NDB  extending  from  the  5.3-mile  radius  to 
10.1  miles  south  of  the  NDB;  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  within  8.3  miles  east  and  5  miles 
west  of  the  188  and  008  degree  bearings  from 
the  Blanding  NDB  extending  from  16.1  miles 
south  to  6.1  miles  north  of  the  NDB.  and 
within  4.3  miles  each  side  of  a  direct  line 
between  the  Blanding  NDB  and  the  Dove 
Creek  VORTAC 
•         •         •         •         • 

issued  in  Seattle,  Washington,  on 
December  16, 1993. 
Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR Doc.  94-781  Filed  1-11-94;  845 am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-29] 

Amendment  of  Class  E  Airspace; 
Moab,Lrr 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Moab, 
Utah,  Class  E  airspace.  Controlled 
airspace  extending  from  700  feet  above 
ground  level  (AGL)  is  necessary  for  a 
new  instnunent  approach  procedure  at 
Canyonlands  Field  Airport,  Moab,  Utah. 
The  airspace  will  be  depicted  on 
aeronautical  chats  for  pilot  reference. 


EFFECTIVE  DATE:  0901  u.t.c.  February'  15, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Riley,  ANM-537,  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-29,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
Telephone:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  1, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Moab.  Utah, 
Class  E  airspace  (58  FR  51257). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wTitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  designations  for 
airspace  areas  extending  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airsi>ace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  E  airspace  at  Moab.  Utah,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  at  Canyonlands  Field  Airport, 
Moab,  Utah. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S  C.  app.  1348[o).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S  C  106(c);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005— Qass  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Abo\-e  the  Surface  of  the  Earth 

•  •         •         •         • 

ANM  UT  E5  Moab,  UT  IRevised) 

Canyonlands  Field  Airport,  UT 

(lat.  38''45'18"N..  long.  109'4517'\V.) 
Moab  VOR/DME 
(lat.  38°45'22"  N..  long.  109'44  58"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfoce  within  an  8.7-mile 
radius  of  the  Canyonlands  Field  Airport,  and 
within  6.1  miles  northeast  and  8.7  miles 
southwest  of  the  Moab  VOR/DME  301*  radial 
extending  from  the  8  7-milc  radius  to  16.1 
miles  northwest  of  the  airport  and  within  2 
miles  each  side  of  the  040'  t)earing  from 
Canyonlands  Field  Airport  extending  from 
the  8.7-mile  radius  to  10  miles  northeast  of 
the  airport;  that  airspace  extending  upward 
from  1.200  feet  atx>ve  the  surface  bounded  on 
the  north  by  V-134.  on  the  cast  by  V-391,  on 
the  south  by  V-244.  and  on  the  west  by  V- 
208.  excluding  the  Price  Carbon  County 
Airport,  Utah,  and  the  Grand  Junction. 
Walker  Field,  Co.  Class  E  Airspace  Ar^as  snd 
all  Federal  Airways. 

•  •         •         •         • 

Issued  in  Seattle,  Washington,  on 
December  16, 1993. 
Temple  H.  Jolmson,  Jr., 

Manager,  Air  Traffic  Division,  SorthwesI 

Mountain  Region. 

IFR  Doc.  94-780  Filed  1-11-94.  8  45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  93-ANM-10] 

Modification  of  Class  D  Airspace; 
Seattle.  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Class  D 
airspace  for  Seattle-Tacoma 
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Intemationri  Anpmt,  Boeing  Held 
Airport,  and  Raaten  Municipal  Airptni. 
These  changes  aie  oecessary  to  reflect 
the  actual  airspace  delegated  to  each 
airport  traffic  control  tower  and  show 
this  airspace  on  appropriate 
aeronautical  charts  for  pilots'  use. 
EFFECTIVE  DATE:  0901  UTC.  March  3. 
1994. 

FOR  FURTMEA INFOMIATIOM  CONTACT: 
Robert  L  Brown.  ANM-&35.  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-lO.  1601  Lind  Avenue  SW.. 
Renton.  Washington  980S5-4056. 
Telephone:  (206)  227-2535. 

SUPPLEMENTARY  WiFORMATIONC 

History 

On  August  17, 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Qass  D  airspace 
forSeettle-Tacome  International 
Airport,  Boeing  Held  Airport,  and 
Renton  Municipal  Airport,  Washington 
(58  FR  4357a). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  ob  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  This  amendment  is  the 
same  as  Ihat  proposed  in  the  notice, 
except  some  coordinates  of  the  airspace 
descriptioRs  have  been  changed  slightly 
to  delete  a  small  amount  of  Class  D 
airspace  south  of  Boeing  Field  which 
was  found  to  be  unnecessary.  The 
coordinates  in  th*  proposal  were  North 
American  Datum  27;  however,  these 
coordinates  have  been  updated  to  North 
American  Datum  83.  Class  D  airspace 
areas  are  pnUished  in  paragraph  5000  of 
FAA  Order  74O0.9A  dated  June  17. 
1993.  and  effective  September  16. 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 
The  Class  D  airspace  designation  listed 
in  this  document  mil  be  piibhshed 
subsequently  in  the  Order. 

TheRvle 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  D  airspace  for  Seattle-Tacoma 
International  Airport,  Boeing  Field 
Airport,  and  Renton  Mimicipal  Airport, 
Washington  These  changes  are 
necessary  to  reflect  the  actual  airspace 
delegated  to  each  airport  traffic  control 
tower  and  to  show  this  airspace  on 
appropriate  aeronautical  charts  for 
pilots'  use. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  unendments  are 
necessary  to  keep  6em  operationally 


current.  R.  therefore:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executve  Order  128C£;  (2)  is  not  a 
"significant  rule"^  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11^34;  February  26, 1§79);  and  (3) 
does  not  warrant  preparation  of  a 
regula  ory  evaluation  as  the  anticipated 
impac  is  so  minimal.  Since  this  is  a 
routin  t  matter  that  will  only  affect  air 
traffic  jrocedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofjSabfects  in  14  CFR  Part  71 

Airs  jace.  Incorporation  by  reference. 
Navigi  tion  (air). 

Adopt «»  of  the  Amendaaent 

In  c(  nsideration  of  the  foregoing,  the 
Feden  1  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART^— [AMENDEI^ 

1.  T  le  authority  citation  for  p6irt  71 
continlies  to  read  as  follows: 


i5ia 

1963 
11.69. 


ANM 
Airpeci 


Autterity:  49  U.S.C  app.  lM8(a).  1354(a), 
E  .O.  10854,  24  FR  9665,  SCFR,  1950- 
q)mp..  p.  389^49  U.S.C  106(g);  14  CFR 


§71.1    [Amended] 

2.  T  le  incorporation  by  reference  in 
14  CFl  { 71.1  of  the  Federal  Aviation 
Admii  istration  Order  7400.9A. 
Airsps  ce  Designations  and  Reporting 
Points  dated  June  17, 1993.  and 
effecti  'e  September  16, 1993,  is 
amenc  ed  as  follows: 

Pawgn  ph  5000— General 


IfA 


DSultk-T< 
WA  (Keviaad] 


IntematiMui 


Seattlei-Tacoma  In^Bmationai  Airport,  WA 
(lat.  ^7-ZS'5V'  N.  Long.  122^^34"  W) 

Seattle  j  Boeing  Field/K^  Coun^ 
Innmatienal  Airport,  WA 
(lat.  y'Zr^S"  N.  long,  »22»18'07"  W) 

That  airspace  extending  upward  from  the 
surface  to  but  not  induding  3.000  foet  MSL 
beginn  ng  at  lat  47«22'37"  N.,  long. 
122'>14  53"  W.,  clockwise  along  the  5-mile 
radius  i  tf  the  Seattle-Tacoma  International 
Airpon  to  lat.  47»29'38~  N.,  long,  122^4'46" 
W.,  the  fice  clockwise  along  the  S-mtie  radius 
of  Boei  ]g  Field/King  County  Inlsmatienal 
Airporl  to  lat  4r30'00"  N.,  long.  122^5'00" 
W.,  thence  east  along  a  bne  to  lat  4r3Q'0O" 
N..  long.  122'18'00"  W..  thence  southeast 
along  aline  to  lat  47'>26'00"  N.,  king, 
122'>14  51"  W.,  thence  south  ak)ag  a  liae  to 
lat.  47'  !5'49"  N.,  long.  12214'54"  W.,  Uience 
south  e  long  a  liae  to  the  poiiit  of  fctpMn'Mg 
exclud  ngthat  airspace  within  the  Seattle, 
Washii  gton.  Qass  B  atrspece  area. 


JMI 


ANM  WA  D  Seattle,  Boeing  Field/King 
County  Intematiimal  Airport,  WA  [Revised] 

Seattle,  Boeing  Field/King  County 
International  Airport  WA 
(lat  4r'31'48"N..  long,  122«18'07 "  W) 
SeatUe  VORTAC 
(lat.  4r26'07"  N.,  long.  122"'18'35"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.500  feet  MSL 
beginning  at  lat.  47"30'00"  N.,  long. 
122'>2S'00"  W.,  clockwise  along  tl^  S-mile 
radius  of  Boeing  Field/King  County 
International  Airport  to  lat  47*'34'32"  N.. 
long.  122*11'57"  W..  thence  southwest  along 
a  line  to  lat  47'33'41"  R.  long.  122''14'03'' 
W.,  thence  southwest  along  a  line  to  lat 
47»31'13"  N.,  long.  122*15-32"  W.,  Uience 
southeast  along  a  Hne  to  lat.  47*30-00"  N., 
long.  t22*13'33"  W..  Uience  south  along  a 
line  to  lat  47*2r09"  N.,  long.  122*1  ^33"  W.. 
thence  southeast  along  a  line  to  lat  ♦7*27'45" 
N..  long.  122*12'58"  W..  thence  south  along 
a  line  to  the  intersection  with  a  Seattle 
VORTAC  097  bearing  at  lat  47*25'3ft"  N.. 
long.  122*1 2'19"  W.,  thence  west  along  the 
Seattle  VORTAC  097  bearing  to  let.  4r25'49" 
N.,  long.  122*14'54"  W..  thence  north  along 
a  line  to  lat.  47*2600"  N.,  long.  t22*14'51" 
W.,  thence  northwest  along  a  line  to  lat. 
4r30'00"  N..  long.  122*T8'00"  W..  thence 
west  along  a  line  to  the  point  of  beginning 
excluding  diat  airspace  within  the  Seattle. 
Washington,  Qass  B  airspace  area. 


ANM  WA  D  Renton.  WA  [Revisedl 

(lat47*29'35"N.,  long  122*12'5r' W) 
Seattle.  Boeing  Field/King  County 
International  Airport.  WA 

(lat  47'31'48  "  N..  long.  122*1807"  W) 
Seattle  VORTAC 

(lat  4r26'07"  N..  long.  122*18'35';  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
beginning  at  the  intersaction  of  a  S-mile 
radius  of  Boeing  Field/King  County 
International  Airport  and  a  5-miie  radius  of 
Renton  Municipal  Airport  at  lat.  47*34'32" 
N.,  long.  122*11'57"  W..  thence  clockwise 
along  the  5-mile  radius  of  Etenton  Municipal 
Airport  to  the  intersection  with  a  Seattle 
VORTAC  097  bearing  at  lat  47"^'20"  N.. 
k>ng.  122*09'05"  W.,  thence  west  along  the 
Seattle  VORTAC  097  bearing  to  lat.  47*2S'36" 
N.,  long.  122*12'19"  W..  thence  north  along 
a  line  to  lat  47*27'45"  N..  kuig.  122*12'58" 
W.,  thence  northwest  along  a  line  to  lat 
47*28'09"  N.,  long.  122*13'33"  W.,  thence 
north  along  a  line  to  lat  47*30-00"  N..  long, 
122*13-33"  W.,  thence  northwest  along  a  line 
to  lat  47*31-13"  N.,  k»g.  122*15'32^  W.. 
thence  northeast  riong  a  line  to  lat  47*33'41" 
N.,  long.  122*14'03"  W..  thence  northeast 
along  a  line  to  the  point  of  beginaiBg. 
•        •        •        •        * 

Issued  in  Seattle,  Washington,  on 
December  14, 1993. 

Helen  M.  Parke, 

Assistant Managpr,  Air  Traffic  Division, 
Northwest  Moantaiit  Region. 
[FR  Doc.  94-785  Filed  1-11-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-4NiyM0] 

Revocation  of  Jet  Route  J-201 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  revokes  Jet  Route 
J-201  located  between  the  Mjion,  UT. 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  facility  and  the  Scottsbluff, 
NE.  VORTAC.  This  jet  route  failed  to 
meet  the  necessary  criteria  required  for 
extended  service  volume  protection 
during  the  latest  flight  check.  The  FAA 
has  issued  several  notices  to  airmen 
(NOTAM)  stating  that  J-201  is  canceled 
and  flight  is  not  authorized.  These 
NOTAM's  will  be  canceled  once  this 
final  rule  becomes  effective  on  March  3, 
1994. 

EFFECTIVE  DATE:  0901  u.t.c.  March  3. 
1994, 

FOR  FURTHER  INFORMATJON  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes  J- 
201  between  the  Myton.  UT,  VORTAC 
and  the  Scottsbluff.  NE.  VORTAC. 
During  the  latest  flight  check,  this  jet 
route  failed  to  meet  the  necessary 
criteria  required  for  extended  service 
volume  protection.  The  FAA  has  issued 
several  NOTAM's  stating  that  J-201  is 
canceled  and  flight  is  not  authorized. 
These  NOTAM's  will  be  canceled  once 
this  final  rule  becomes  effective  on 
March  3, 1994. 1  find  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary  because  this  is  a  minor 
technical  amendment  in  which  the 
public  is  not  particularly  interested.  Jet 
routes  are  published  in  Paragraph  2004 
of  FAA  Order  7400.9  A  dated  June  17, 
1993,  and  effective  September  16. 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6,  1993). 
The  jet  route  listed  in  this  document 
will  be  removed  subsequently  from  the 
Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  v«ll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(8), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g),  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incoiporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  2004— Jet  Routes 

•  •         •         •         • 

1-201    [Removedl 

•  •         •         •         • 

Issued  in  Washington,  DC,  on  January  5, 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

IFR  Doc.  94-790 Filed  1-11-94.  845 am) 
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14  CFR  Part  97 

[Docket  No.  27567;  AmdL  No.  1580) 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 


Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  91  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 


8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  refsrence  in  the 
amendment  luider  5  U.S.C  S52(a),  I 
CFR  part  St.  and  §  97 M  of  the  Federal 
Aviations  Regulatienfl  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  TeAenA  Register 
expensive  and  impracticaL  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAFs,  but  refer  to  tibair  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  refeiencB  are  ieali2ed  and 
publication  of  the  compete  description 
of  each  SLAP  cootatned  in  FAA  form 
documents  is  imnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
numbec 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporaiy 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
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Standarc  for  Terminal  Instnunwit 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  Ae  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  anendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stMed  as  effective  datea  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  oriteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Deta 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  en^rgeocy  action  of  immediate 
flight  safety  relating  directly  to 
publisheld  aeronautical  charts.  The 
circumst&nces  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Furthc  r,  the  SIAPs  contained  in  this 
amendmpent  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs)>  Because  of  the 
close  an4  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedu  e  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and,  ' 
where  a|  tplicable,  that  good  cause  exists 
for  maki  ig  these  SIAPs  effective  in  less 
than  30  <  lays. 

Condusi  on 

The  F  iA  has  determined  that  this 
regulatic  a  <^y  involves  an  established 
body  of  technical  regidations  Cor  which 
frequent  and  routine  amendments  are 
necessaiv  to  keep  them  operationally 
current.  |t,  therefore — (1)  is  not  a 
significaht  regulatory  action  under 
Executive  Order  12866,  is  not  a 
"signifiaant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 1103 1;  February  26, 1979):  and  (3) 
does  not]  warrant  preparation  of  a 


Effective 


12/12/93 
12/14/93 

12/17/93 
12/17/93 

12/21/93 
12/21/93 
12^1/93 
12/2303 
12/22/93 
12/22/9^ 
^2J22Ba 
12/22/93 
12/23/93 
12/2309 
12/2303 


State 


AR 

LA 
PA 

CA 

ND 

WA 

WA 

PA 

PA 

PA 

PA 

FL 

MS 

MS 


City 


JackBonuille  . 
Fort  Smittt  .... 

NewOdeans 
Cortland 


Reddhg 


Lawrencaburg 
Friday  Haitor . 

AHantOHffY 

Hazleton 

Johnstown  .„ 

St  Marys  

Jacksonville 


Riptey 


JMI 


regulatory  evaluation  as  the  antidpeted 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sublects  in  14  CFR  Part  97 

Air  Traffic  Control  Approaches, 
Standard  Instrument,  Incorporation  by 
reference  (1)  navigation. 

Issued  in  Washington,  DC  on  December  30, 
1993. 

Thomas  CAficardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR, 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANOARO  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  dt^on  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a), 
1421  and  1510: 49  U.S.C.  106(g)  (revised  Pub. 
L  97-449.  fanuary  12, 1983);  and  14  CFR 
11.49(b)(2]. 

2.  Part  97  is  amended  to  read  as 
follows: 

H9TM,  §7.23. 97.27, 9TM,  97^1, 87.33 
and  97.3S   [AaMotfadl 

By  amending:  §97.23  VC«,  VOR/ 
DME,  VOR  OR  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOG,  LOC/DNffi, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  AND  §97.35 
COPTER  SIAPs,  identified  as  follows: 


Aiiport 


Craig  Muni „...„. 

Fort  Smith  Regional _^ 

New  Orleans  intl/Moisant  Fid 

Cortland     County-Ctfase      Fid. 
Cortland. 

Redding  Muni  _ 

Bowman  MUni _ _........,. 

LawrencetMrg'  Muri 

Friday  Harbor 

ANentown-BetMehem-Eastoa 

Hazleton  MUni  „ 

Johnstowr>-Carrt]ria  Co  ............. 

St  Marys  Munr 

JacksonviUe  IntI  

Ptvladelphia  Muni  .....„„„„.. 

— ■-■- 

rnfnsy 


FDC  No. 


3/6787 
3/6660 

3/6685 
3«674 

3/6728 
3/8709 
3/8768 
3l«718 
3/6749 
3/6755 
3/6680 
3«741 
3/6785 
3/6765 
3«766 


SIAP 


ILS  RWV  32  AMDT  2A... 

VOR  OR  TACAN  RWY  25  AMOT 

2a.. 

0^  RWY  10  AMDT  1... 
VORAOR1G.„ 

VOR  RWY  34  AMOT  16A... 
NOB  RWY  29  AMOT  2... 
NOB  RWY  17  AMOT  3... 
RAOAR-1  AMDT  1.. 
ILS  RWY  13  AMDT  5... 
VOR  RWY  28  AMDT  &.. 
ILS  RWY  33  AMDT  2A_ 
RNAV  RWY  10  AMDT  5~. 
LOC  BC  RWY  3T  AMOT  8A... 
^  NOe  RWY  18  AMDT  ORIQ... 
VOR^DME-A  AMDT  1.. 


Effective 

Stale 

City 

Airport 

FDC  No. 

SIAP 

12/23«3 
12/23/93 
12/23/93 

NC 
NC 
NC 
NC 
NC 
NC 
PA 
PA 
PA 
TN 

AsheviBe  . 

Ederrton  

Edenton _ 

MtAlry  _ 

AsheviBe  Regional 

Ederrton  Muni  

Edenton  Muni  .   . 

3«791 
3/6772 
3/6773 
3/6790 
3/6770 
3/6771 
3«756 
3/6776 
3/6762 
3/6778 

ILS  RWY  34  AMDT  23... 
NDB  RWY  5  AMDT  4._ 
NDB  RWY  19  AMDT  S 

12/2303 

Surry  County 

h40B-A  AMDT? 

12/2303 
12/23/93 
12/2303 
12/23/93 
12C303 

New  Bern _ 

Ojrfofd 

Coalesvflle 

Easton. 

Lalrobe - _..._-._... 

Philadelphia 

Craven  County  Regional  

HendersonOxford _ 

Chesler  Co  G.  0.  Cailson 

Easton 

Westmoreland  County 

VOR  RWY  22,  AMDT  lA.^ 
NOB  RWY  6  AMDT  1... 
VOR  RWY  29  AMDT  5... 
VORrt)ME-D  ORIQ 
RtUV  RWY  5  AMOT  1 

12/23/93 

Northeast  PhiladelpNa  

LOC  BC  RWY  6  AMDT  6... 

[FR  Doc  94-778  FUed  1-11-94;  8:45  am) 
BIUINQ  CODI  4«ia-t3-M 

U  CFR  Part  97 

[Docket  No.  T7S9»;  Amdt  No.  1579] 

Standard  Instrumant  Approach 
Procedufas;  Mtacallanaoua 
Amen«bnents 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Reg^ter 
on  December  31, 1980,  and  reqpproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  refarance  in  the 
amendment  is  as  follows: 

For  Examination— 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue 
SW..  Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afEacted  airport  is 
located;  or 

3.  The  FH^t  bspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  cities  may  be 
obtained  from: 


1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  RjnTMER  MFONMATION  COfrTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  d7  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  whidi  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4,  and  8260-5.  Matwials  incorporated 
by  reference  are  available  for 
examinatioo  or  purchase  as  stated 
above. 

The  large  nuo^r  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 


affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affective  airports.  Because  of  the 
close  ami  immediate  reletiondiip 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  h.  therefore    (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  mtnimjl.  For  the  same 
reason,  tfaa  FAA  ceitifiaa  that  this 
amendment  will  not  have  a  significaiit 
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economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  December  30, 
1993. 
Thomas  C  Accardi, 

Director,  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CTR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348. 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (Revised 
Pub.  L  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

$$97.23, 97.25, 97^,  97.29, 97.31, 97.33 
and  97.35    (Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§97.33  RNAV  SL\Ps;  and  §97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  •  •  EffecUve  March  3, 1994 
Bunnell,  Fl,  Flager  County,  VOR-A,  Orig. 
Bunnell,  Fl.  Flager  County,  VOR;'DME-A, 

Amdt.  1,  CANCELLED 

*  •  'Effective February 3,  1994 

Fullerton,  CA,  Fullerton  Muni,  VOR-A, 

Amdt.  6 
San  Francisco,  CA,  San  Francisco  Intl.  LDA/ 

DMERWY28R.Amdt.  3 
San  Francisco,  CA.  San  Francisco  Intl.  ILS 

RWY  28L,  Amdt  20 
San  Francisco.  CA.  San  Francisco  Intl.  BAY 

ILS/DME  RWY  28L.  Orig. 
Point  Lookout,  MO.  M.  Graham  Clark,  NDB 

RWY  29,  Amdt.  7 
Point  Lookout.  MO,  M.  Graham  Clark,  VOR/ 

DME  RNAV  RWY  29,  Amdt.  2 
QrcJeville,  OH,  Pickaway  County  Memorial, 

NDB  RWY  19.  Orig. 
Pittsburgh.  PA.  Pittsburgh  Intemationat. 

Converging  ILS  RWY  2BR,  Amdt.  1 
Pittsburgh.  PA.  Pittsburgh  International,  ILS 

RWY  28L.  Amdt.  5 


Pittsburgh . 
RWY 
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PA.  Pittsburgh  International,  ILS 
Amdt.  6 


2(R 
Efft  ctive  December  23. 1993 

Fort  Huac  luca-Sierra  Vista,  AZ,  AAF/Siena 

Vista  M  mi,  VOR  RWY  26,  Amdt.  2 
Fort  Huac  luca-Sierra  Vista,  AZ,  AAF/Sierra 

Vista  M  mi.  NDB  RWY  26,  Amdt.  2 
Fort  Huac  luca/Sierra  Vista.  AZ,  Libby  AAF/ 

Sierra  V  ista  Muni,  ILS  RWY  26,  Amdt.  1 
Fort  Huch  Juca/Sierra  Vista,  AZ,  Libby  AAF/ 

Sierra  ^5sta  Muni,  RAD.^R-1.  Amdt.  4 


V  ista ! 
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FEOERAt  TRADE  COMMISSION 
16CFRItart305 

RIN3084-UA26 

Rule  Cor  ceming  Disclosures  of 
Energy  Consumption  and  Water  Use 
Information  About  Certain  Home 
Appliances  and  Other  Products 
Requlrec  Under  the  Energy  Policy  and 
Conservition  Act 

AGENCY:  Federal  Trade  Commission. 
action:  I^nal  rule. 


SUMMARY  Under  the  Energy  and  Water 
Use  Rule  each  required  label  on  a 
covered  t  ppliance  must  show  a  range, 
or  scale,  ndicating  the  range  of  energy 
costs  or  e  Bciendes  for  all  models  of  a 
size  or  ca  lacity  comparable  to  the 
labeled  n  odel.  This  notice  publishes  the 
new  rang  j  figures,  which,  under 
§§  305.10,  305.11  and  305.14  of  the  rule, 
must  be  v  sed  on  labels  on  refrigerators, 
refrigerat  )r-fireezers,  and  freezers 
manufaci  ured  on  and  afler  April  12, 
1994,  anq  in  advertising  of  refrigerators, 
refrigerattor- freezers,  and  freezers  in 
catalogs  Printed  after  April  12, 1994. 
Properly  labeled  refn"gerators, 
refrigerator-freezers,  and  freezers 
manufacdu«d  prior  to  the  effective  date 
need  not  be  relabeled.  Catalogs  printed 
prior  to  t^e  effective  date  in  accordance 
with  16  C  ra  305.14  need  not  be  revised. 


EFFEcrrve 


DATE:  April  12, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035. 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  the  Commission 
issued  a  final  rule,^  pursuant  to  section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975,*  covering 
certain  appHance  categories,  including 
refrigerators,  refrigerator-freezers,  and 
freezers.  The  rule  requires  that  energy 
costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  refrigerators,  refrigerator- 
freezers  and  freezers  presently 
manufactured.  Certain  point-of-sale 
promotional  materials  must  disclose  the 
availability  of  energy  usage  information. 
If  a  refrigerator,  refrigerator-freezer  or 
freezer  is  advertised  in  a  catalog  from 
which  it  may  be  piut±ased  by  cash, 
charge  account  or  credit  terms,  then  the 
range  of  estimated  annual  energy  costs 
for  the  product  must  be  included  on 
each  page  of  the  catalog  that  lists  the 
product.  The  required  disclosures  and 
all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be  based 
on  the  results  of  test  procedures 
developed  by  the  Department  of  Energj-, 
which  are  referenced  in  the  rule. 

Section  305.8(h)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  estimated  annual 
operating  cost  or  energy  efficiency 
annually  by  specified  dates  for  each 
product  type.3  Because  the  costs  for  the 
various  types  of  energy  change  yearly, 
and  because  manufacturers  regularly 
add  new  models  to  their  lines,  improve 
existing  models  and  drop  others,  Uie 
data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing. 

To  keep  the  required  information  in 
line  with  these  changes,  the 
Commission  is  empowered,  under 
§  305.10  of  the  rule,  to  publish  new 
ranges  (but  not  more  often  than 
annually)  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  dianged  by  more 
than  15%. 

The  new  figures  for  the  estimated 
annual  costs  of  operation  for 
refrigerators,  refrigerator-freezers,  and 


1 44  FR  66466.  On  December  10, 1937  (52  TR 
46888),  the  Commission  amended  th»  Appliance 
labeling  Rule  by  extending  coverage  to  include 
central  air  conditioners  and  beat  p'j.'nps.  On 
October  25, 1993  (58  FR  54955),  the  Conw.ission 
extended  the  Rule's  coverage  to  include  certain 
plumbing  products  (shower.heads,  faucets,  water 
closets  and  urinals). 

M2  U.S.C  6294. 

»  Reports  for  refrigerators,  refrigerator- freezers 
and  freezers  are  due  by  August  1. 


freezers,  which  were  calculated  using 
the  1993  representative  average  energy 
cost  for  electricity  (8.30  cents  per 
kilowatt-hour)  pubhsbed  hj  DOE  on 
January  5. 1993,«  have  been  submitted 
and  have  been  analyzed  by  die 
Commission.  New  ranges  based  upon 
them  are  herewith  published.  ' 

In  consideration  of  the  foregoing,  the 
Conimissioa  amends  Appendices  A-1, 
A-2  and  B  of  its  of  its  Energy  and  Water 
Use  Rule  as  follows  enective  beginning 
April  12. 1994. 

List  of  Subiects  in  16  CFR  Part  305 

Advertising,  Energy  conservation, 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

PART  30&-{AMENDED] 

1.  Tike  authority  citation  for  part  3QS 
continues  to  read  m  follows: 

Authority:  42  U.S.C.  6294. 

2.  In  appendices  Al,  A2  and  B, 
Paragraph  1  of  each  and  the 
introductory  text  in  Paragraph  2  of  each 
are  revised  to  reed  as  fblktws: 

^pendix  Al  to  Part  SOS — ^Refrigerators 

1.  Range  Information: 


total  refrigerated  vo»- 

Ranges  of  estimated 
yearty  energy  exists 

ume  in  cubic  feet 

Low 

Higti 

Less  than  2. 
2.5  to  4.4  ... 

5  

$21 

S 

22 

31 
9 
38 
41 
19 
37 

$30 
36 

4Sk)fi4  ... 

34 

6.5  to  8.4 

8.5  to  10.4  „.     _    .... 

10.5tot2.4 

12.5  to  14.4  _.     _ 
14.5  to  16.4  ...._...„... 
16.5  and  over 

35 

37 
43 
46 
19 
38 

2.  Yearly  Cost  Informatiott:  Estimates  on 
the  scale  an  bas«d  on  a  national  average 
electric  rate  of  BJOt  p«r  kilowatt  hour. 


Appendix  A2  te  Part  305— Refrigerator- 
Freezers 


1.  Range  Infbrmation: 


Manufacturer^  rated 
total  refngefated  vo(- 

Ranges  or  estimated 
yearly  energy  costs 

Low 

High 

Less  than  laS 

$17 

58 

*5S  FX  345.  TIm  Coiimriasion  publbbed  these 
Eguses  OB  fuuauy  2S,  1993.  at  sa  Fit  S92S.  The  coet 
for  electricity  was  published  as  8.30  cents  per 
kilowaii-hour.  tat  natural  gas:  S9.4C  cenu  per 
theim;  bt  prapaaa:  73  cent*  par  gallon;  tot  Na  2 
healing  oil:  S1.00  per  gaOoMb. 


Manutacturef^  rated 
total  refrigeraled  vol- 

Rangas of  eabmaiBd 
yea^  enev^  coeis 

ume  in  cutote  feet 

Low 

High 

10.5tot2.4 

12.5  to  14.4 

14.5  to  16.4 

16.5  to  18.4 

18.5  to  20.4 

2a5  to  22-4 „.. 

22.5  to  24.4 

24.5  to  26.4 

43 
25 

31 
47 
50 
52 
60 
6t 
71 
73 

65 

71 

73 

87 

108 

106 

122 

116 

26.5  to  28.4 „.. 

28.5  and  over 

129 
122 

2.  Yearly  Cost  Infonnatioa:  Estimates  on 
the  scale  arc  based  oa  a  natiaml  avefage 
electric  rate  of  %.36t  par  kilewaS  keur. 


Appendix  B  to  Part  305 — ^Fraezera 

1.  Rangp  Informatioa 


Manuflacturer^  rated 
total  refrigsrated  vot- 

Rangaa  of  esliaiatsd 
yeaJly  enargy  costs 

ume  in  cubic  feet 

Low 

High 

Les6ttian5v5 

$u 

23 
25 
29 
32 
35 
44 
39 
42 
45 
47 
(') 
V) 
140 

$42 

5.5  to  7.4 

7.5  to  9.4 

9.5  to  11.4 

34 
46 
52 

11.5  to  13.4 

80 

13.5  to  15.4  

83 

15.5  to  17.4 

72 

17.5  to  19.4 

19.5  to  21.4  

92 
74 

21 .5  to  23.4 

46 

23.5  to  25.4 

47 

25.5  to  27.4 

(') 
223 

27.5  to  29.4 

29.5  and  over 

^  No  data  sutxnitted. 

2.  Yearly  Cost  Information:  Estimates  on 
the  scale  are  l>ased  on  a  national  average 
electric  rate  of  8.30;  per  kilowatt  hour. 
•         •         •         •         • 

By  direction  of  the  Commission. 
Donald  S.  Ctark, 
Secretory. 

[FR  Doc  94-747  Filed  1-11-94;  8:45  ami 
etLLHM  COOK  sTaa-ei-M 


16  CFH  Part  305 

Rm3084-AA2« 

Rule  Concerning  Disdosuras  of 
Energy  Consumption  and  Water  Use 
Informafloft  About  Certain  Home 
Appliances  and  Other  Products 
Required  Under  tha  Ensrgy  Policy  and 
Conservatioii  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  Under  the  Energy  and  Watw 
Use  Rule,  each  required  label  on  a 
covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 


costs  or  efficieiides  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  This  notice  puUishes  the 
new  range  figures,  whidu  under 
§§305.10.  305.11  and  306.14  of  die  rule 
must  be  used  ea  labeh  on  dishwashers 
mawitirtmed  on  and  after  April  12. 
1994.  and  in  advertising  of  didiwadiers 
beginning  April  12. 1994.  Property 
labeled  dishwashers  manufacttued  prior 
to  tke  effective  date  need  not  be 
relabeled.  Catalogs  printed  prior  to  the 
effective  date  in  accotdance  with  16 
CFR  305.14  need  not  be  revised. 
EFFECTOE  DATE:  April  12. 1994. 
FOR  FtmtHER  INFOMMTION  CONTACT: 
James  Mills,  Attorney,  202-326-3t)3S, 
Division  of  Enftncement,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMEKTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (H»CAJ» 
requires  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consimftption 
information  for  at  least  thirteen 
categories  of  appliances.  Dishwashers 
are  included  as  one  of  the  categories. 
Before  these  labeling  requirements  may 
be  prescribed,  the  statute  requires  the 
Department  of  Energy  ("DOE")  to 
develop  test  procedures  that  measure 
how  much  energy  the  appliances  use.  In 
addition,  DGE  is  required  to  determine 
the  representative  average  cost  a 
customer  pays  for  the  different  types  of 
energy  available. 

On  Kovember  19. 1979,  the 
Commission  issued  a  final  rule> 
covering  seven  of  the  thirteen  appHance 
categories,  including  dishwashers.  The 
rule  requires  that  energy  costs  and 
related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs  for  all 
dishwashers  presently  manufactured. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  usage  information.  If  a 
dishwasher  is  advertised  in  a  catalog 
from  which  it  may  be  purchased  by 
cash,  charge  account  or  credit  terms, 
then  on  each  page  of  the  catalog  that 
lists  the  product  shall  be  included  the 
range  of  estimated  annual  energy  costs 
for  the  product.  The  required 
disclosures  and  all  claims  concerning 
eneigy  consumption  made  in  writing  or 
in  broadcast  advertisements  must  be 


<  42  U.S.C  6294. 

2  44  FR  66466.  On  December  10, 1987  (52  FR 
46S88),  the  Commisaion  amended  the  AppUaoce 
Labeling  Rule  by  extending  coverage  to  include 
central  air  conditioners  am)  heat  pumpt.  On 
October  2S.  1993  (SB  FR  S495SI.  the  Comniissioa 
extended  the  RaW*  covera^  to  iociuda  oartaki 
plumbing  produas  (showerheads.  faucets.  %viter 
closets  and  urinals). 


JMI 
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based  on  the  results  of  the  DOE  test 
procedures. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type,  a  The  data 
submitted  by  manufacturers  are  based, 
in  part,  on  the  representative  average 
unit  cost  of  the  type  of  energy  used  to 
run  the  appliances  tested.  According  to 
§  305.9  of  the  rule,  these  average  energy 
costs,  which  are  provided  by  DOE,  will 
be  periodically  revised  by  the 
Commission,  but  not  more  often  than 
annually.  Because  the  costs  for  the 
various  tj-pes  of  energy  change  yearly, 
and  because  manufacturers  regularly 
add  new  models  to  their  lines,  improve 
existing  models  and  drop  others,  the 
data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  To  keep  the 
required  information  in  line  with  these 
changes,  the  Commission  is  empowered, 
under  §  305.10  of  the  rule,  to  publish 
new  ranges  (but  not  more  often  than 


annua 


ly) 


if  an  analysis  of  the  new  data 
that  the  upper  or  lower  limits 
I  jnges  have  changed  bv  more 
%. 

1  lew  figures  for  the  estimated 
costs  of  operation  for 
"  ers,  which  were  calculated 

1993  representative  average 
costs  published  by  DOE  on 
5, 1993,*  have  been  submitted 
been  analyzed  by  the 
Comml^ion.  New  ranges  based  upon 
herewith  published. 
CO  isideration  of  the  foregoing,  the 
Comm  ssion  amends  appendix  C  of  its 

and  Water  Use  Rule  by 
publisl  ing  the  following  ranges  of 

"  lility  for  use  in  the  labeling  and 
verti^ing  of  dishwashers  beginning 
1994. 


indicates 
of  the 
than  1 
The 
annual 
dishwc 
using  t 
energy 
Januar 
and  ha  e 


them 
In 


11 


Ranges  of  compi  rability 


Compact . 
Standard 


'  No  data  submitted. 


2.  Yearly  Cost  Information:  Estimates  on 
the  scales  are  based  on  national  average 
electric  rate  of  8.30c  per  kilowatt  hour,  a 
national  average  natural  gas  rate  of  59.46c 
per  therm,  and  6.2  toads  of  dishes  per  week. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  94-748  Filed  l-n-94;  8:45  am] 
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DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

[Docket  No.  RM94-8-000] 

Revision  of  the  Regulations  Governing 
Commission  Review  of  Department  of 
Energy  Remedial  Orders 

Issued  January  4, 1994. 


ACTJON 


ad 
April 

List  of^ubjects  in  16  CFR  Pari  305 

Adve  rtising,  Energy  conservation, 
Housel  old  appliances.  Labeling, 
Report:  ng  and  recordkeeping 
require  nents 


Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

PART  305-[AMENDED] 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6294. 

2.  In  appendix  C,  Paragraph  1  and  the 
introductory  text  in  Paragraph  2  are 
revised  to  read  as  follows: 

Appendices  to  Part  305 


Appendix  C  to  Fart  305— Dishwashers 

7  Range  Information:  "Compact"  includes 
countertop  dishwasher  models  with  a 
capacity  of  fewer  than  eight  |8)  place  settings. 

"Standard"  includes  portable  or  built-in 
dishwasher  models  with  a  capacit\'  of  eight 
(8)  or  more  place  settings. 

Place  settings  shall  conform  to  AH  A  M 
Specification  DW-1  for  chinaware,  flatware 
and  serving  pieces.  Load  patterns  shall 
conform  to  the  operating  normal  for  the 
model  being  tested. 


Ranges  ot  estimated  yearly  energy 
costs 


Electrically  heat- 
ed water 


Low 


1     <') 
$39.00 


High 


S89  00 


Natural  gas 
healed  water 


Low 


S2roo 


High 


D 

S47.00 


AGENCY ;  Federal  Energy  Regulatory 
Commi  ision. 


Final  rule. 


SUMMAI  Y:  The  Federal  Energy 
Regulal  ary  Commission  (Commission)  is 
revisin   its  regulations  governing 
Commi  ision  review  of  contested 
Depart!  lent  of  Energy  remedial  orders. 
The  Co  nmission  is  removing  as  not 
necesM  ry  the  requirement  that  the 
presidi;  ig  officer  submit  a  revised 
proposi  d  order  to  the  Commission  at 
the  san  e  time  as  he  or  she  certifies  and 
files  wi  h  the  Secretary  the  record  in  the 
proceec  ing  and  copies  of  wTitten 
comme  its  by  the  parties. 

EFFECTI  t£  DATE:  The  final  rule  is 
effect! v  j  on  January  4, 1994. 

FOR  f\it  THER  INFORMATION  CONTACT:  )ulia 
Lake  \V  lite.  Office  of  the  General 
Counse  ,  Federal  Energy  Regulatory 
Commi  ision,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  (202)  208- 
0457 


'  Reports  for  dishwashers  are  due  by  Jurj'e  1. 


♦58 

Tigures 
for  electriri 


101 


SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps. 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  document  will  be 
available  on  OPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 


FRl345.  The  Commission  published  these 
January  25, 1993,  at  5B  FR  5925.  The  cost 
:)ty  was  published  as  8.30  cents  per 


ki'owatt-hour;  for  natural  gas:  59  46  cents  per 
iberm;  for  propane:  73  cents  per  gallon:  for  No.  2 
heating  oil:  Si. 00  per  gallon. 


be  purchased  from  the  Commission's 
copy  contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising 
its  regulations  in  part  385  governing 
Commission  review  of  cofttested 
Department  of  Energy  (DOE)  remedial 
orders.  The  Commission  is  removing  the 
requirement  that  the  presiding  officer 
submit  a  revised  proposed  order  to  the 
Commission  at  the  same  time  as  he  or 
she  certifies  and  files  with  the  Secretary 
the  record  in  the  proceeding  and  copies 
of  written  comments  by  the  parties. 

II.  Background  and  Discussion 

The  Commission  reviews  contested 
DOE  remedial  orders  pursuant  to 
section  503(c)  of  the  Department  of 
Energy  Organization  Act  (DOE  Act).' 
Under  the  current  Rules  of  Practice  and 
Procedure,  the  Commission 
Administrative  Law  Judge  (ALJ)  who 
presides  over  a  remedial  order 
proceeding  issues  a  public  decision  and 
proposed  order  following  the  hearing  in 
the  matter.  The  parties  then  have  an 
opportunity  to  file  comments  and  reply 
comments.  The  ALJ  receives  the 
comments  and  certifies  the  record  to  the 
Commission.  In  addition,  the  Judge  also 
submits  to  the  Commission  a  nonpublic 
"revised  proposed  order."  The  revised 
proposed  order  is  not  part  of  the  record 
of  the  proceeding. 

The  Commission  is  eliminating  the 
requirement  in  §  385.913(d)  of  the 
Commission's  regulations  that  ALJs 
submit  a  revised  proposed  order.  "This 
action  will  expedite  the  appeal  process 
by  removing  an  unnecessary, 
duplicative  step  in  remedial  order 
proceedings.  Since  the  Commission  now 
finds  that  revised  proposed  orders  are 
not  necessary,  draft  orders  that  have 
already  been  submitted  by  ALJs  to  the 
Commission  in  pending  and  recently 
completed  remedial  order  cases  will  be 
placed  in  the  public  docket  of  each 
proceeding.  Parties  do  not  have  any 
additional  procedural  rights  or 
opportunities  by  virtue  of  the  inclusion 
of  these  draft  orders  in  the  public 
docket.  Under  the  Commission's  Rules 
of  Practice  and  Procedure  in  remedial 
order  cases,  the  parties  already  enjoy 
ample  opportunities  to  present  their 
positions  fully  before  the  Commission.^ 


m.  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  J  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.* 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

rv.  EnTironmental  Statement 

Issuance  of  this  rule  will  not  represent 
a  major  federal  action  having  a 
significant  adverse  effect  on  the  human 
environment  under  the  Commission's 
regulations  implementing  the  National 
Environmental  Policy  Act.'  This  rule  is 
procedural  and  falls  within  the 
categorical  exemptions  provided  in  the 
Commission's  regulations.  Neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  is  required.* 

V.  Information  Collection  Statement 

Office  of  Management  and  Budget 
(OMB)  regulations  require  that  OMB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule.' 
This  rule  contains  no  information 
collection  requirements  and  is  not 
subject  to  OMB  approval. 

VI.  Administrative  Findings  and 
Effective  Date 

This  final  rule  is  a  rule  of  agency 
organization  and  procedure  that  does 
not  alter  any  substantive  rights  or 
interests,  but  merely  deletes  a 
nonpublic,  revised  proposed  order  in 
remedial  order  proceedings  that  is 
unnecessary  and  duplicative  in 
Commission  deliberations.  Prior  notice 
and  comment  under  section  4  of  the 
Administrative  Procedure  Act  are 


•  See  42  U.S.C  7193(c). 

'  Apart  from  the  procedural  opportunities 
available  to  parlies  before  IX)E.  once  a  matter  '.a 
appealed  to  the  Commission,  the  petitioner  files  a 
detailed  answer  to  the  RO:  the  petitioner.  DOE  and 
intervenors  may  seek  discovery  and  permission  to 


raise  new  (acts  or  issues  not  raised  before  IXDE.  The 
parties  then  have  an  opportunity  to  file  briefs  (Rule 
90G):  to  obtain  a  hearing  including  an  opportunity 
for  the  submission  of  oral  or  documentary  evidence 
and  oral  argument  (and  to  ask  the  ALfs  permission 
for  cross-examination)  (Rule  909);  and  to  file  %vith 
the  AL)  propospd  findings  of  fact  and  conclusions 
of  law  and  replies  to  these  pleadings.  Finally,  after 
the  AL)  hds  issued  a  decision  and  proposed  order, 
the  parties  may  file  written  comments  and  reply 
comments  on  the  ALJ's  decision.  (Rule  913) 

'  5  U.S.C  601-602. 

'Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defined  by  reference  to  section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  IS  U.S.C. 
632(a). 

'See  Order  No.  486.  52  FR  47897  (Dec.  17. 1987). 
FERC  Stats,  ft  Regs..  Regulations  Preambles  1986- 
1990. 1 30.783  (Dec.  10, 1987)  (codified  at  18  CFR 
part  380). 

*See  18  CFR  380.4(a)(1). 

'5  CFR  pan  1320. 


therefore  unnecessary.^  The 
Commission  finds  good  cause  to  make 
this  rule  effiective  immediately  upon 
issuance.  This  ru!*;,  therefore,  is 
effective  January  4, 1994. 

List  of  Subjects  in  18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power,  Penalties, 
Pipelines.  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  part  385. 
chapter  I.  title  18,  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  385-RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717W,  3301-3432;  16  U.S.C  791a-825r, 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C  1-27. 

2.  In  §  385.913.  paragraph  (d)  is 
revised  to  read  as  follows: 

§385.913    Proposed  order  (Rule  913). 

(d)  The  presiding  officer  will  certify 
and  file  with  the  Secretary  of  the 
Commission  a  copy  of  the  record  in  the 
proceedings  and  copies  of  the  written 
and  reply  comments  filed  pursuant  to 
paragraphs  (b)  and  (c)  of  this  section. 
•        *        *        •        • 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
RIN  0960-AC88 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled;  Standards  Applicable  In 
Certain  Determinations  of  Good  Cause, 
Fault,  and  Good  Faltti 

AQENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  These  final  regulations  amend 
the  existing  regulations  to  reflect  the 
provisions  of  section  10305  of  the 


•5  U.S.C  553(b). 


Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  1989). 

Section  10305  requires  that  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary),  in  making  certain 
determinations  of  good  cause,  without 
{JBult,  and  good  hiib  under  title  D  of  the 
Social  Security  Act  (the  Act),  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  has. 

In  addition,  section  10305  amended 
title  XVI  of  the  Act  to  require  that  the 
Secretarj'  take  these  limitations  into 
account  in  determining  with  respect  to 
an  individual's  eligibility  for  title  XVI 
benefits,  whether  the  individual  acted 
in  good  faith  or  was  without  fauh,  and 
in  determining  fraud,  deception,  or 
intent. 

EFFECTIVE  DATE:  These  final  regulations 
are  effective  January  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
PhiHp  Berge.  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235  (410) 
955-1769. 
SUPPLEMENTARY  INFORMATION:  On 

October  30, 1991.  we  published  a  notice 
of  proposed  rulemaking  (NPRM)  at  56 
FR  55848.  We  received  comments  from 
a  nonprofit  public  interest  law  center 
and  a  national  nonprofit  organization. 
Both  organizations  represent  people 
who  are  hearing  impaired  and  both 
strongly  supported  the  proposed  rule 
and  urged  its  adoption.  The  final  rule, 
with  the  exception  of  severtd  technical 
changes  we  have  made  and  which  we 
discuss  below,  is  the  same  as  the  NPRM. 
Sections  10305  (a),  (b).  (c).  and  (d)  of 
OBRA  1989  amended  sections  203(1), 
204(b).  223(f),  and  223(g)(2)(B)  of  title  H 
of  the  Act.  respectively,  to  require  that 
the  Secretary,  in  making  certain 
determinations  and  decisions  of  good 
cause,  fauh,  and  good  faith  under  the 
respective  sections  of  the  Act.  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  has.  In 
addition,  section  10305(e)  of  OBRA 
1989  amended  section  1631(c)(1)  of  title 
XVI  of  the  Act  to  require  that  the 
Secretary  take  these  limitations  into 
account  In  determining  with  respeci  to 
the  eligibility  of  an  individual  for 
benefits  under  title  XVI,  whether  the 
individual  acted  in  good  faith  or  ivas 
without  fault,  and  in  determining  fraud, 
deception,  or  intent.  The  Conference 
Committee  Report  on  OBRA  1989 
indicates  that  the  Congress  intended 
that  the  amendment  to  section 
1631(c)(1)  of  the  Act  would  apply  to 
provisions  of  title  XVI  that  are  similar 
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to  the  title  n  provisions  amended  by 
sectii  ns  10305  (a)  through  (d).  (H.R. 
Rep.    lo.  386. 101st  Cong..  1st  Sess.  708 
(1989  .)  The  amendments  made  by 
section  10305  are  effective  for 
deterftiinations  or  decisions  made  after 
June  io.  1990. 

Gej  erally.  it  has  been  our  policy  to 
take  i  ito  account  the  limitations 
described  in  section  10305  in  making 
deterfiinations  or  decisions  of  good 
cause .  without  fault,  or  good  faith  (or 
deten  linations  or  decisions  concerning 
fr^ud  ilent  or  similar  intent)  with 
respe  :t  to  the  rights  and  duties  of 
applii  ants  and  beneficiaries  under  the 
title  I  and  title  XVI  programs.  However, 
our  e:  isting  regulations  were  not 
explicit  in  this  respect.  Therefore,  we 
are  re  nsing  our  regulations  under  the 
title  I  and  title  XVI  programs  to  reflect 
explii  itly  the  amendments  to  the  Act 
madelby  section  10305  of  OBRA  1989. 
The  changes  to  the  regulations  make  it 
clear  jhat  we  will  take  into  account  any 
physical,  mental,  educational,  or 
linguistic  limitations  of  an  individual 
(inclviding  any  larJc  of  facility  with  the 
EInglish  language)  in  making  a 
determination  of  good  cause,  without 
fault,  pr  good  faith,  as  appropriate. 
undeJ  section  203(1),  204(b),  223(f),  or 
223(g|(2)(B)  of  the  Act  (as  required  by 
the  amendments  made  by  sections 
10305  (a)  through  (d)),  and  in 
determining  with  respect  to  an 
indiv:  dual's  eligibility  for  benefits 
undei  title  XVI  of  the  Act,  whether  such 
indiv:  dual  acted  in  good  faith  or  was 
without  fault,  and  in  determining  fraud, 
deception,  or  intent  (as  required  under 
the  an  tendment  made  to  section 
1631(  ;)(1)  of  the  Act  by  section 
10305  [e)).  Also,  in  keeping  with  the 
intent  of  Congress  and  in  the  interest  of 
consii  tency,  we  are  amending  certain 
provi!  ions  of  the  title  II  regulations  to 
provi<  e  expressly  for  the  consideration 
of  the  Umitations  described  in  section 
10305  in  making  certain  determinations 
and  dfttisions  under  the  title  II  program 
whicl  relate  to  good  cause  or  fraudulent 
intent  and  which  are  not  covered 
expre  sly  by  the  amendments  under 
sections  10305  (a)  through  (d)  of  OBIL'K 
1989.  jThe  changes  we  are  making  are 
discussed  below. 

I  Cause  for  Failure  to  Make 
Reports 

Brally,  in  certain  cases  described 
ion  203  of  the  Act,  a  title  n 
:iary  who  (1)  Woiks  for  more  than 
;  during  a  month  in  noncovered 
yment  outside  the  United  States, 
(2)  ceases  to  have  a  child  in  his  or  her 
care,  <  r  (3)  has  earnings  in  excess  of  the 
annua  exempt  amount  under  the 
eamir  gs  test,  is  subject  to  a  penalty  (in 


JMI 


the  form  of  benefit  deductions)  if  he  or 
she  fails  to  report  these  facts  to  us 
within  a  specified  time.  However,  under 
section  203(1)  of  the  Act,  a  penalty  does 
not  apply  if  the  individual  can 
demonstrate  to  the  satisfaction  of  the 
Secretary  that  he  or  she  has  good  cause 
for  failing  to  make  a  timely  report. 

Section  10305(a)  of  OBRA  1989 
amended  section  203(1)  to  provide  that 
the  Secretary,  in  making  determinations 
and  decisions  of  good  cause,  must  take 
into  account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  has. 

Section  404.454  is  the  regulation 
which  implements  section  203(1). 
Accordingly,  we  are  amending 
§  404.454(a)  to  provide  that  in  making 
determinations  and  decisions  of  good 
cause  for  failure  to  make  timely  reports, 
we  will  take  into  account  any  physical, 
mental,  educational,  or  linguistic 
liniitations  (including  any  lack  of 
facility  with  the  English  language)  the 
individual  has.  In  addition,  we  are 
adding  a  new  paragraph,  (a)(9),  to 
§  404.454  to  illustrate  that  good  cause 
may  be  found  where  failure  to  file  a 
timely  report  was  due,  for  example,  to 
a  failiu^  on  the  part  of  the  individual  fo 
understand  reporting  responsibilities 
due  to  his  or  her  physical,  mental, 
educational,  or  linguistic  limitation(s). 

Under  section  1631(e)(2)  of  the  Act, 
an  individual  who  is  required  under 
rules  prescribed  by  the  Secretary  to 
make  a  timely  report  of  circumstances 
affecting  eligibility  for.  or  the  amount  of, 
title  XVI  benefits  is  subject  to  a  penalty 
(in  the  form  of  benefit  deductions)  if  the 
individual  fails  to  make  the  required 
report  on  time.  However,  the  penalty 
under  section  1631(e)(2)  does  not  apply 
if  the  individual  is  without  fauh  or  has 
good  cause  for  not  reporting  timely. 

Section  416.732  of  our  current 
regulations  explains  how  we  determine 
whether  an  individual  has  good  cause 
for  failure  lo  make  a  timely  report  for 
purposes  of  section  1631(e)(2).  We  are 
adding  a  new  paragraph  to  §  416.732  to 
provide  that  we  will  take  into  account 
any  physical,  mental,  educstional,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  the  individual  has  in  making 
determinations  and  decisions  of  good 
cause  for  failure  to  make  timely  reports. 

•  Fraudulent  Behavior  or  Failure  To 
Cooperate  or  To  Take  Any  Required 
Action  in  Disability  Determinations 

Under  sections  223(f)  and  1614(a)(4) 
of  the  Act.  title  II  or  title  XVI  disability 
benefits  may  be  terminated  if  a  prior 
favorable  determination  of  disability 
was  fraudulently  obtained  or  if  the 


beneficiary  fails,  without  good  cause,  to 
cooperate  with  the  Secretary  in 
reviewing  his  or  her  entitlement  or  to 
follow  prescribed  treatment  which  is 
expected  to  restore  his  or  her  ability  to 
work. 

Section  10305(c)  of  OBRA  1989 
amended  section  223(f)  of  the  Act  to 
provide  that  in  making,  for  purposes  of 
section  223(f).  any  determination  or 
decision  relating  to  fraudulent  behavior 
by  any  individual  or  failure  by  any 
individual  without  good  cause  to 
coop>erate  or  to  take  any  required  action, 
the  Secretary  shall  take  into  account  any 
physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  the  individual  may  have.  In 
addition,  with  respect  to  making  similar 
determinations  and  decisions  for 
purposes  of  section  1614(a)(4)  of  the 
Act,  section  1631(c)(1)  of  title  XVI  of  the 
Act,  as  amended  by  OBRA  1989, 
requires  the  Secretary  to  take  these 
limitations  into  account  in  determining 
whether  an  individual  acted  in  good 
faith  or  was  at  fault,  and  in  determining 
fraud,  deception,  or  intent. 

Sections  404.1518, 404.1530. 
404.1579,  404.1594,  416.918,  416.930. 
416.994  and  416.994a  reflect  the 
pertinent  provisions  of  sections  223(f) 
and  1614(a)(4)  of  the  Act.  We  are 
making  the  following  changes  in  these 
regulations: 

•  Amend  §§404.1518  and  416.918  to 
provide  that  we  will  take  into  account 
any  physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  the  individual  has  when 
determining  if  the  individual  has  a  good 
reason  for  foiling  to  attend  a 
consultative  examination  which  we 
have  arranged  for  the  individual.  These 
specific  amendments  were  not  included 
in  the  NPRM.  Current  §§404.1518  and 
416.918  provide  that  we  may  determine 
that  an  individual  who  is  applying  for 
benefits  based  on  disability  or  blindness 
is  not  disabled  or  blind,  or  that  an 
individual  who  is  entitled  to  or  eligible 
for  benefits  based  on  disability  or 
blindness  is  no  longer  disabled  or  blind, 
if  we  find  that  the  individual  failed  or 
refused  to  attend  a  consultative 
examination  without  a  good  reason. 
While  §§  404.1518  and  416.918  provide 
rules  for  determining  whether  an 
individual  has  a  good  reason  for  such 
failure  or  refusal  and.  thus,  are  within 
the  scope  of  the  amendments  to  sections 
223(f)  and  1631(c)(1)  of  the  Act,  we 
inadvertently  failed  to  include  these 
regulations  when  we  developed  the 
proposed  regulations  to  implement 
section  10305  of  OBRA  1989.  We  are 
amending  §§  404.1518(a)  and  416.918(a) 


in  the  final  rule  to  make  it  clear  that  we 
will  consider  an  individual's  physical, 
mental,  educational,  and  linguistic 
limitations  (including  any  lack  of 
facility  with  the  English  language)  in 
determining  whether  the  individual  has 
a  good  reason  for  failing  to  attend  a 
consultative  examination.  In  connection 
with  this  change,  we  also  are  making 
related  changes,  which  were  not  in  the 
NPRM.  to  §§  404.1579(e)(2). 
404.1586(d).  404.1594(e)(2),  416.986(c). 
416.994(b)(4)(ii)  and  416.994a(g)(2)  to 
include  in  these  sections  a  cross- 
reference  to  §  404.1518  or  §  416.918,  as 
appropriate,  to  clarify  that  §§  404.1518 
and  416.918  provide  the  rules  for 
determining  whether  an  individual  has 
a  good  reason  for  not  attending  a 
consultative  examination.  Current 
§  416.994a(g)(2)  already  contains  such  a 
cross-reference. 

•  Amend  §§404. 1530(c)  and 
416.930(c)  to  provide  that  we  will  take 
into  account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  has 
when  deciding  if  the  individual  has 
acceptable  reasons  for  failure  to  follow 
prescribed  treatment. 

•  Amend  §§404.1579  (e)(1)  and 
(e)(2).  404.1594  (e)(1)  and  (e)(2),  416.994 
(b)(4)(i)  and  (b)(4)(ii)  and  416.994a  (g)(1) 
and  (g)(2)  to  indicate  that  we  will  take 
into  accoimt  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  has  in 
determining  whether  a  prior  favorable 
determination  or  decision  was 
fraudulently  obtained  or  in  determining 
whether  an  individual  has  good  cause 
for  failure  to  supply  evidence  we  ask  for 
or  to  go  for  a  physical  or  mental 
examination.  The  amendments  to  these 
sections  of  the  regulations  include 
certain  teclmical  changes  that  were  not 
reflected  in  the  NPRM.  For  the  final 
rule,  we  are  adding  the  phrase  "or 
decision"  to  §§  404.1579(e)(1). 
404.1594(e)(1),  416.994(b)(4)(i)  and 
416.994a(g)(l)  to  clarify  that  these 
provisions  apply  not  only  to 
determinations  we  make,  but  also  to 
decisions  we  make.  Section 
416.994a(g)(l)  already  contains  this 
language.  Also,  as  discussed  above, 

§§  404.1579(e)(2).  404.1586(d). 
404.1594(e)(2).  416.986(c). 
416.994(b)(4)(ii)  and  416.994a(g)(2)  of 
the  final  rule  include  a  cross-reference 
to  §404.1518  or  §  416.918,  as 
appropriate,  which  provides  rules  for 
determining  whether  an  individual  has 
good  cause  for  failing  to  attend  a 
consultative  examination. 

Consistent  with  the  NPRM.  the  final 
changes  to  §§  404.1579(e)(2), 


404.1594(e)(2).  416.994(b)(4)(ii)  and 
416.994a(g)(2)  also  explain  that  vra  will 
consider  the  factors  described  in 
§§  404.911  and  416.1411  for  purposes  of 
determining  generally  whether  an 
individual  has  good  cause  for  failure  to 
cooperate  in  a  review  of  his  or  her 
entitlement  to  benefits  based  on 
disability.  (Current  §§404.911  and 
416.1411  explain  the  factors  we 
consider  in  determining  whether  an 
individual  has  good  cause  for  missing  a 
deadline  to  request  review  of  a 
determination  or  decision  under  our 
administrative  review  process.  As 
explained  later  in  this  preamble,  we  are 
amending  §§404.911  and  416.1411. 
which  apply  to  title  II  and  title  XVI 
cases,  respectively,  to  provide  explicitly 
for  the  consideration  of  the  Hmitations 
described  in  section  10305  of  OBRA 
1989  in  determining  whether  an 
individual  has  good  cause  for  missing  a 
deadline  to  request  review.)  We  are  also 
revising  §§  404.1586(d)  and  416.986(c) 
to  clarify  that  we  will  consider  the 
factors  described  in  §§  404.911  and 
416.1411,  respectively,  for  puri>oses  of 
determining  generally  whether  an 
individual  has  good  cause  for  failure  to 
cooperate  in  a  review  of  his  or  her 
continuing  entitlement  to  title  n 
benefits,  or  continuing  eligibility  for 
title  XVI  benefits,  based  on  blindness. 

•    Without  Fault— Waiver  of 
'Ad)U8tment  or  Recovery  of 
Overpayments 

Under  sections  204(b)  and 
1631(b)(1)(B)  of  the  Act,  recovery  or 
adjustment  of  overpayments  to  a  title  II 
or  title  XVI  beneficiary  may  be  waived 
in  situations  where  the  individual  is 
without  fault  in  connection  with  the 
overpayment  and  recovery  or 
adjustment  would  defeat  the  purposes 
of  the  program  or  would  be  against 
equity  and  good  conscience  or,  with 
respect  to  the  title  XVI  program,  would 
impede  efficient  or  effective 
administration  of  title  XVI  because  of 
the  small  amount  involved.  Our  existing 
regulations  explain  that  in  determining 
whether  an  individual  was  without 
fault,  all  pertinent  factors  surrounding 
the  overpayment  will  be  considered, 
including  the  individual's  age, 
intelligence,  education,  and  physical 
and  mental  capabilities. 

Section  10305(b)  of  OBRA  1989 
amended  section  204(b)  of  the  Act  to 
provide  that  the  Secretary,  in  making 
determinations  or  decisions  of  "without 
fault"  for  purposes  of  section  204(b), 
must  take  into  accoimt  any  physical, 
mental,  educational,  or  linguistic 
limitations  (including  any  lack  of 
facility  with  the  English  language)  the 
individual  has.  In  addition,  the 
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amendment  to  section  1631(c)(1)  of  the 
Act  made  by  section  10305(e)  of  OBRA 
1989  provides  that,  for  the  purposes  of 
the  title  XVI  program,  the  Secretary 
must  take  these  same  limitations  into 
account  in  determining,  among  other 
things,  whether  an  individual  is  without 
fault. 

We  are  making  the  following  changes 
in  our  regulations  which  implement 
sections  204(b)  and  1631(b)(1)(B)  of  the 
Act  to  reflect  the  pertinent  amendments 
made  by  section  10305. 

•  Amend  §  404.507  to  provide  that 
in  making  determinations  of  without 
fault  with  respect  to  title  II 
overpayments,  we  will  take  into  account 
any  physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facihty  with  the  English 
language)  the  individual  has. 

•  Amend  §  404.510  to  provide  that  in 
determining  whether  an  individual  is 
without  fault  with  respect  to  a  title  II 
deduction  overpayment,  we  will 
consider  all  pertinent  circumstances, 
including  an  individual's  age  and 
intelligence  and  any  physical,  mental, 
educational,  or  linguistic  limitations  of 
the  individual  (including  any  lack  of 
facility  with  the  English  language).  In 
addition,  to  eliminate  any  ambiguity 
with  respect  to  the  application  of  the 
amendment  to  section  204(b)  of  the  Act 
made  by  section  10305(b)  of  OBRA  1989 
in  cases  involving  title  n  deduction 
overpayments,  the  changes  to  §  404.510 
-will:  (1)  clarify  that  the  situations 
described  in  §  404.510  in  which  an 
individual  will  be  considered  without 
fault  in  connection  with  a  deduction 
overpayment  are  not  all-inclusive;  and 
(2)  eliminate  the  provision  in  (>aragraph 
(n)  of  §  404.510  which  requires  that  for 
an  individual  to  be  considered  without 
fault  with  respect  to  a  deduction 
overpayment  in  certain  drciimstances 
described  in  paragraph  (n),  such 
individual  must  have  made  a  bona  fide 
attempt  to  restrict  his  or  her  annual 
earnings  or  otherwise  comply  with  the 
deduction  provisions  of  the  Act. 

•  Amend  §  404.511(b)  to  show  that 
the  Social  Security  Administration 
generally  will  not  find  an  individual  to 
be  without  fault  when,  after  having  been 
exonerated  for  a  title  II  "deduction 
overpayment"  and  after  having  been 
advised  of  the  correct  interpretation  of 
the  deduction  provision,  the  individual 
incurs  another  "deduction 
overpayment"  under  the  same 
circumstances  as  the  first  overpayment. 
The  change  to  §  404.511(b)  also  explains 
that  in  determining  "without  fault" 
under  such  circumstances,  however, 
any  physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
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languag(  i)  the  individual  has  will  be 
taken  into  consideration. 

•  Amend  §  416.552  to  provide  that  we 
will  take  into  account  any  physical, 
mental,  Educational,  or  linguistic 
limitatidns  (including  any  lack  of 
facility  with  the  English  language)  the 
individual  has  in  determining  whether 
the  individual  is  without  fault  for 
purpose  i  of  the  waiver  of  adjustment  or 
recover]  of  a  Utle  XVI  overpayment. 

In  gen  sral,  under  section  1631(b)(4)  of 
the  Act  and  the  implementing 
regulati<|n,  §416.556,  if  any  title  XVI 
overpaylnent  is  attributable  solely  to  the 
ownersh  ip  or  possession  by  an 
individi  al  (or  by  an  individual  and  his 
or  her  sj  ouse,  ii  any)  of  countable 
resource  s  having  a  value  which  exceeds, 
by  $50  a  r  less,  the  apphcable  limitation 
on  resou  rces  specified  in  the  Act  and 
regulati(  ns,  such  individual  (and 
spouse  i  any)  will  be  deemed  to  have 
been  wil  lout  fault  in  connection  with 
the  overpayment,  and  waiver  of 
adjustment  or  recovery  will  be  made, 
unless  tMe  Culure  to  report  the  value  of 
the  excess  resources  correctly  and  in  a 
timely  iqanner  was  willful  and 
knowing.  Based  on  the  amendment  to 
section  1631(c)(1)  of  the  Act  made  by 
section  J0305(e)  of  OBRA  of  1989,  we 
are  ameiiding  §  416.556(b)  to  provide 
that  in  determining  whether  railure  to 
report  the  excess  resources  correctly  and 
in  a  timdly  manner  was  willful  and 
knowing ,  and,  thus,  whether  the 
individv  al  was  at  CauU,  we  will  take  into 
account  my  physical,  mental, 
educatifl  oai,  or  linguistic  hmitations 
(includii  ig  any  lack  of  facility  with  the 
English  language)  the  individual  has. 

•  Good  ^aitb— Waiver  of  Recovery  of 
Oveipajincnts— Continuation  of 
Disability  Benefits  Pending  Appeal 

Underjsections  223(g)  and  1631(a)(7) 
of  the  Aot  and  the  implementing 
regulati<>is  at  §§  404.1597a  and  416.996. 
a  title  n  or  title  XVI  beneficiary 
receivinfl  benefits  based  on  disability 
whom  tl  e  Secretary  determines  is  no 
longer  d  sabled  based  on  medical  factors 
has  the  c  ption  of  having  his  or  her 
benefits  continued  through  a  hearing 
before  an  administrative  law  judge 
(ALJ).  Benefits  paid  during  this  period 
are  considered  overpayments  if  the 
beneficic  ry  loses  the  appeal.  However,  if 
the  bene  iciary  acted  in  good  faith  in 
pursuing  the  appeal,  repayment  can  be 
waived  ( tections  223(g)(2)(B)  and 
1631(a)(7)(B)(ii)  of  the  Act  and 
404.159^a(j)  and  416.996(g)  of  our 
regulatia  as).  Our  regulations  establish  a 
presump  ion  that  appeals  are  made  in 
good  fait  1  unless  the  beneficiary  fails, 
without  iood  cause,  to  cooperate  during 
the  appe  il. 
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Section  10305(d)  of  OBRA  1989 
amended  section  223(g)(2)(B)  of  the  Act 
to  require  that  the  Secretary  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations  an 
individual  may  have  (including  any  lack 
of  facility  with  the  English  language)  in 
determining  whether  an  individual's 
appeal  is  made  in  good  faith. 

Based  on  this  amendment  and  the 
amendment  to  title  XVI  of  the  Act  made 
by  section  10305(e)  of  OBRA  1989,  we 
are  amending  §§404.1597a(j)(3)  and 
416.996(g)(2)  to  provide  that  we  will 
take  into  account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  \ack  of  facility  with  the 
English  language)  the  individual  has  in 
determining  whether  the  individual 
acted  in  gooid  faith  in  piu^uing  the 
appeal. 

•  Determinations  ofGood  Cause  or  of 
Fraud  or  Similar  Fault  in  Connection 
With  the  Administrative  Review 
Process 

Section  10305(e)  amended  section 
1631(c)(1)  of  the  Act  to  provide  that  the 
Secretary  shall  specifically  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations  of 
an  individual  (including  any  lack  of 
facility  with  the  English  language)  in 
determining,  with  respect  to  the 
eligibility  of  the  individual  fw  benefits 
under  title  XVI,  whether  the  individual 
acted  in  good  faith  or  was  at  fauh,  and 
in  determining  fraud,  deception,  or 
intent. 

The  changes  we  are  making  in  part 
416  of  the  regulations  in  connection 
with  the  administrative  review  process 
are  based  on  the  amendment  to  section 
1631(c)(1).  We  are  making  comparable 
changes  in  part  404  in  the  interest  of 
consistency. 

Our  current  regulations  provide  that  a 
determination  or  decision  which  we 
make  about  an  individual's  rights  under 
title  II  or  title  XVI  of  the  Act  is  generally 
final  and  binding  unless  the  individual 
files  a  request  for  review  of  the 
determination  or  decision  within  a 
specified  time  period.  However,  the 
time  period  to  request  review  will  be 
extended  if  good  cause  can  be 
established  for  missing  the  deadline  to 
request  review  (§§404.911  and 
416.1411).  Also,  under  our  regulations, 
we  may  reofwn  a  determination  or 
decision  at  any  time  if  it  was  obtained 
by  fraud  or  similar  fault 
(§§  404.988(c)(1)  and  416.1488(c)),  or,  in 
title  U  cases,  if  certain  other 
circumstances  exist  (§  404.988(c)). 

Under  our  regulations,  a  request  for  a 
hearing  before  an  ALJ  may  be  dismissed 
if  neither  the  person  requesting  the 
bearing  nor  his  or  her  designated 


representative  appears  at  the  time  and 
place  set  for  the  hearing.  However,  if 
good  cause  for  failure  to  appear  can  be 
established,  the  hearing  request  vsrill  not 
be  dismissed  {§§  404.957(b)  and 
416.1457(b)). 

We  are  making  the  following  changes 
to  §§404.911,  404.936,  404.957, 
404.988,  416.1411.  416.1436,  416.1457, 
and  416.1488  to  reflect  the 
consideration  of  the  factors  described  in 
section  10305  of  OBRA  1989. 

•  Amend  §§  404.911(a)  and  (b)(9)  and 
416.1411(a)  and  (b)(9)  to  provide  that  in 
determining  whether  an  individual  had 
good  cause  for  missing  a  deadline  to 
request  review,  we  will  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations  of 
the  individual  (including  any  lack  of 
facility  with  the  English  language) 
which  may  have  prevented  Uie 
individual  from  filing  a  timely  request 
or  from  understanding  or  knowing  about 
the  need  to  file  a  timely  request  for 
review. 

•  Amend  §§404.936  and  416.1436  to 
further  describe  circumstances  which  an 
individual,  who  will  not  be  represented 
at  a  hearing  before  an  ALJ,  may  give  for 
requesting  a  change  in  the  time  or  place 
of  the  hearing. 

•  Amend  §§  404.957(b)  and 
416.1457(b)  to  require  that  in  making 
determinations  of  whether  an  individual 
had  good  cause  for  failure  to  appear  for 
a  hearing  before  an  ALJ,  we  will  take 
into  account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  has. 

•  Amend  §§  404.988(c)(1)  and 
416.1488(c)  to  indicate  that  in 
determining  whether  a  determination  or 
decision  was  obtained  by  fraud  or 
similar  fault  for  the  purposes  of 
reopening,  we  will  take  into  account 
any  physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  the  individual  has. 

Good  Cause  tor  Refusal  To  Accept 
Rehabilitation  Services 

Under  sections  222(b)  and  1615(c)  of 
the  Act  and  the  implementing 
regulations  at  §§404.422  and  416.1328, 
deductions  may  be  imposed  against  title 
n  benefits,  or  title  XVI  benefits  may  be 
suspended,  if  a  disabled  or  blind 
beneficiary  refuses  without  good  cause 
to  accept  certain  rehabilitation  services. 
If  good  cause  can  be  established  for  the 
refrisal.  benefits  will  not  be  affected. 
The  final  regulations  amend  the 
pertinent  regulations  relating  to  good 
cause  for  refrisal  of  rehabilitation 
services. 


The  change  we  are  making  in  part  416 
of  the  regulations  is  based  on  the 
amendment  to  section  1631(c)(1)  of  the 
Act.  We  are  making  a  comparable 
change  in  part  404  in  the  interest  of 
consistency. 

Sections  404.422  and  416.1715  of  our 
regulations  discuss  how  we  determine 
whether  an  individual  has  good  cause 
for  refusing  rehabilitation  services.  We 
are  amending  §§  404.422(e]  and 
416.1715(a)  to  provide  that  in  making 
good  cause  determinations  concerning 
the  refusal  of  rehabilitation  services,  we 
will  take  into  account  any  physical, 
mental,  educational,  or  linguistic 
limitations  (including  any  lack  of 
facility  with  the  English  language)  the 
individual  has.  We  are  also  making  a 
technical  correction  in  a  cross-reference 
contained  in  §  416.2203  to  indicate  that 
"good  cause"  for  refusal  of  vocational 
rehabilitation  services  is  defined  in 
§416.1715. 

Good  Reason  for  Not  Applying  for 
Other  BenefiU 

Section  1611(e)(2)  of  the  Act  requires 
that  SSI  applicants  and  beneficiaries 
apply  for  other  benefits  for  which  they 
may  be  eligible  within  30  days  from  the 
date  the  individual  receives  our  notice 
about  any  other  benefits  for  which  the 
individual  is  likely  to  be  eligible.  Our 
existing  regulations  §§  416.210(e]  and 
416.1330(a)  provide  that  individuals  are 
not  eligible  for  SSI  benefits  if  they  do 
not  apply  for  the  other  benefits  when 
told  to  do  so.  However,  both 
§§  416.210(e)  and  416.1330(a)  provide 
that  the  individual  will  not  be  found 
ineligible  for  SSI  benefits  if  the 
individual  had  good  reason 
(§  416.210(e))  or  good  cause 
(§  416.1330(a))  for  not  applying  for  the 
other  benefits  writhin  the  30-day  period 
or  taking  other  necessary  steps  to  obtain 
them. 

We  are  amending  §  416.210(e)(2)  to 
provide  that  we  will  take  into  account 
any  physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  the  individual  has  in 
determining  good  reason  or  good  cause 
for  not  filing  for  other  benefits.  Since 
§  416.1330(a)  refers  to  §  416.210(e),  we 
are  not  amending  §  416.1330(a). 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  rules  will  affect  only 
individuals  and  States. 

Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 


354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  through  93.805  Social 
Security;  and  93.807  Supplemental  Security 
Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits;  Disability 
benefits;  Old-age.  Survivors,  and 
Disability  insurance;  Reporting  and 
recordkeeping  requirements. 

20  CFR  Part  416 

Administrative  practice  and 
procedure;  Aged;  Blind;  Disability 
benefits;  Public  assistance  programs; 
Reporting  and  recordkeeping 
requirements:  Supplemental  Security 
Income  (SSI). 

Dated:  November  3, 1993.  » 

Shirley  Outer, 
Commissioner  of  Social  Security. 

Approved:  January  3, 1994. 
Donna  E.  ShalaU, 
Secretary  of  Health  and  Human  Serrices. 

For  the  reasons  set  out  in  the 
preamble,  subparts  E,  F,  J,  and  P  of  part 
404  and  subparts  B,  E,  G,  I,  N,  Q  and 
V  of  part  416  of  20  CFR  chapter  ID  are 
amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

1.  The  authority  citation  for  subpart  E 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203,  204  (a)  and  (e). 
205(a).  222(b).  223(e).  224,  227,  and  1102  of 
the  Social  Security  Act:  42  U.S.C  402,  403, 
404  (a)  and  (e),  40S(a),  422(b).  423(e),  424, 
427,  and  1302. 

2.  Section  404.422  is  amended  by 
adding  two  new  sentences  immediately 
before  the  second  sentence  of  the 
introductory  text  of  paragraph  (e)  to 
read  as  follows: 


f  404.422   Deductions  because  Of 
to  accept  rehabllltaaon  servtoee. 


(e)  *  •  •  In  determining  whether  an 
individual  has  good  cause  for  refusing 
rehabilitation  services,  we  will  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  %vith  the 
English  language)  the  individual  may 
have  which  may  have  caused  the 
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individual  to  refuse  such  services.  We 
also  consider  other  factors  that  may     , 
have  caused  an  individual  to  refuse 
such  services.  •  •  • 

«        •        •        •        • 

3.  Section  404.454  is  amended  by 
revising  the  third  and  fourth  sentences 
of  the  introductory  text  of  paragraph  (a), 
by  removing  the  word  "or"  that  follows 
the  semicolon  at  the  end  of  paragraph 
(a)(7),  by  removing  the  period  at  the  end 
of  paragraph  (a)(8)  and  replacing  it  with 
";  or",  and  by  adding  a  new  paragraph 
(a)(9)  to  read  as  follows: 

%  404.454    Good  cause  for  failure  to  make 
required  reports. 

(a)  General.  '  *   *  The  failure  of  the 
individual  to  submit  evidence  to 
establish  good  cause  within  a  specified 
time  may  be  considered  a  sufficient 
basis  for  a  finding  that  good  cause  does 
not  exist  (see  §404.705).  In  determining 
whether  good  cause  for  failure  to  report 
timely  has  been  established  by  the 
individual,  consideration  is  given  to 
whether  the  failure  to  report  within  the 
proper  time  limit  was  the  result  of 
untoward  circumstances,  misleading 
action  of  the  Social  Security 
Administration,  confusion  as  to  the 
requirements  of  the  Act  resulting  from 
amendments  to  the  Act  or  other 
legislation,  or  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  may 
have.  •  •  * 

•  •        •        •        • 

(9)  Failure  of  the  individual  to 
understand  reporting  responsibihties 
due  to  his  or  her  physical,  mental, 
educational,  or  linguistic  limitation(s). 

4.  The  authority  citation  for  subpart  F 
continues  to  read  as  follows: 

Authority:  Sees.  204(aHd),  205(a).  and 
1102  of  the  Social  Security  Act;  42  U.S.C. 
404(aHd),  405(a).  and  1302. 

5.  Section  404.507  is  amended  by 
revising  the  third  sentence  of  the 
introductory  text  to  read  as  follows: 

§404.507    Fault 

*   *   •  In  determining  whether  an 
individual  is  at  fault,  the  Social  Security 
Administration  will  consider  all 
pertinent  circumstances,  including  the 
individual's  age  and  intelligence,  and 
any  physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  the  individual  has.  •   •   • 

*  •        •        •        • 

6.  Section  404.510  is  amended  by 
revising  the  section  heading,  by 
removing  the  last  sentence  of  paragraph 


(n)  anc  by  revising  the  introductory  text 
of  §  40'  .510  to  read  as  follows: 
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§  404.51 0    When  an  Individual  is  "without 
fault"  Ir  a  deduction  overpayment 
In  delermining  whether  an  individual 
fault"  with  respect  to  a 
on  overpayment,  the  Social 
Administration  will  consider 
nent  circumstances,  including 
vidual's  age  and  intelligence, 
physical,  mental,  educational, 
istic  limitations  (including  any 
acility  with  the  English 
e)  the  individual  has.  Except  as 
'  in  §  404.511  or  elsewhere  in 
part  F,  situations  in  which  an 
will  be  considered  to  be 
fault"  with  respect  to  a 
overpayment  include,  but  are 
to,  those  that  are  described 
ecti'on.  An  individual  will  be 
'without  fault"  in  accepting 
which  is  incorrect  because 
ailed  to  report  an  event 

in  sections  203  (b)  and  (c)  of 
or  an  event  specified  in  section 
>f  the  Act  as  in  effect  for  monthly 
for  months  after  December 
because  a  deduction  is  required 
^tion  203  (b),  (c),  (d).  or  section 
the  Act,  or  payments  were  not 
as  required  by  section  202(t)  or 
228  of  the  Act,  if  it  is  showm  that 
lure  to  report  or  acceptance  of 
was  due  to  one  of  the 
circumstances: 


ove  payment 


»'g 


7.  Section  404.511  is  amended  by 
the  section  heading  and  by 
paragraph  (b)  to  read  as  follows: 


revism; 
revisin 

§404.51 1    When  an  Individual  is  at  "fault" 
In  a  deduction  overpayment 


(b)  Si  bsequent  deduction 
overpa'  ments.  The  Social  Security 
Admin  stration  generally  will  not  find 
an  indi'  idual  to  be  without  fault  where, 
after  having  been  exonerated  for  a 
"deduc  ion  overpayment"  and  after 
having  )een  advised  of  the  correct 
interpn  tation  of  the  deduction 
provisii  m,  the  individual  incurs  another 
"deduc  ion  overpayment"  under  the 
same  ci  ■cumstances  as  the  first 
overpaj  ment.  However,  in  determining 
whethe  the  individual  is  without  fault, 
the  Soc  al  Security  Administration  will 
conside  r  all  of  the  pertinent 
circum!  tances  surrounding  the  prior 
and  sub  sequent  "deduction 
overpaj  ments,"  including  any  physical, 
mental,  educational,  or  linguistic 
limitatii  )ns  (including  any  lack  of 
facility  vith  the  English  language) 
which  t  le  individual  may  have. 

8.  Thi  I  authority  citation  for  subpart  J 
of  part '  04  is  revised  to  read  as  follows: 


Authority:  Sees.  201(j),  205  (a),  (b)  and  (d)- 
(h),  221(d),  and  1102  of  the  Social  Security 
Act;  31  U.S.C.  3720A;  42  U.S.C.  401(j).  405 
(a),  (b),  and  (d)-{h),  421(d),  and  1302,  sec  5 
of  Pub.  L.  97-455,  96  Stat.  2500;  sec.  6  of 
Pub.  L.  9»-460,  98  Stat.  1802. 

9.  Section  404.911  is  amended  by 
removing  the  period  after  paragraph 
(a)(3)  and  replacing  it  with  ";  and",  by 
adding  a  new  paragraph  (a)(4)  after 
paragraph  (a)(3),  and  by  revising 
paragraph  (b)(9)  to  read  as  follows: 

§  404.91 1    Good  cause  for  missing  the 
deadline  to  request  review. 

(a)'  •   • 

(4)  Whether  you  had  any  physical, 
mental,  educational,  or  linguistic 
limitations  (including  any  lack  of 
facility  with  the  English  language) 
which  prevented  you  from  filing  a 
timely  request  or  from  understanding  cr 
knowing  about  the  need  to  file  a  timely 
request  for  review 

(b)*  *   • 

(9)  Unusual  or  unavoidable 
circumstances  exist,  including  the 
circumstances  described  in  paragraph 
(a)(4)  of  this  section,  which  show  that 
you  could  not  have  known  of  the  need 
to  file  timely,  or  which  prevented  you 
from  filing  timely. 

10.  Section  404.936  is  amended  by 
revising  paragraph  (d)(7)  to  read  as 
follows: 

§  404.936   Time  and  place  for  a  hearing 
before  an  administrative  law  Judge. 

*  •  *  «  * 

(d)*  •  • 

(7)  You  are  unrepresented,  and  you 
are  unable  to  respond  to  the  notice  of 
hearing  because  of  any  physical,  mental. 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have. 

11.  Section  404.957  is  amended  by 
redesignating  paragraphs  (b)(1)  and 
(b)(2)  as  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  and  by  adding  a  new  paragraph 
(b)(2)  to  read  as  follows: . 

§404.957    Dismissal  of  a  request  for  a 
hearing  before  an  administrative  law  Judge. 

•  •        •        •        • 

(b)«   •   • 

(2)  In  determining  good  cause  or  good 
reason  under  this  paragraph,  we  will 
consider  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have. 

*  •        •        •        • 

12.  Section  404.988  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  404.988    Conditions  for  reopening. 
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(€)••• 

(1)  It  was  obtained  by  fraud  or  similar 
fault  (see  §  416.1488(c)  of  this  chapter 
for  factors  which  we  take  into  account 
in  determining  fraud  or  similar  fault); 
•        *        *        •        • 

13.  The  authority  citation  for  subpart 
P  is  revised  to  read  as  follows: 

Authority:  Sees.  202.  205(a),  (b).  and  (dh 
(h),  216(i).  221(a)  and  (i),  222(c).  223,  225. 
and  1102  of  the  Social  Security  Act;  42 
U.S.C  402. 40S(a).  (b),  and  (d)-(h),  416(i]. 
421(a)  and  (i),  422(c),  423, 425,  and  1302,  sec. 
505(a)  of  Pub.  L.  9&-265. 94  Stat.  473;  sees. 
2(dK2),S.6.  and  IS  of  Pub  L.  98-460.  96  Stat. 
1797, 1801, 1802.  and  1808;  sec.  10103  of 
Pub.  L.  101-239, 103  SUt.  2472. 

14.  Section  404.1518  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§404.1S1«   If  you  do  not  appear  at  a 
ceneultsOve  examination. 

(a)  *  •  •  We  will  consider  yotir 
physical,  mental,  educational,  and 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  when  determining  if  you  have 
a  good  reason  for  failing  to  attend  a 
consultative  examination. 


15.  Section  404.1530  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§404.1530    Need  to  follow  prescribed 
treatment 


(c)  Acceptable  reasons  for  failure  to 
follow  prescribed  treatment. 

We  will  consider  your  physical, 
mental,  educational,  and  linguistic  ~ 
limitations  (including  any  lack  of 
facility  with  the  English  language)  when 
determining  if  you  have  an  acceptable 
reason  for  failure  to  follow  prescribed 
treatment.  The  following  are  examples 
of  a  good  reason  for  not  following 
treatment: 

•  ••••, 

16.  Section  404.1579  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (e)(1)  and  (e)(2)  to 
read  as  follows: 

§404.1579   How  we  wHI  detemtine  whether 
your  disability  continuee  or  ends. 

•  •        •        •        • 

(e)  •  •  • 

(1)  A  prior  determination  or  decision 
was  fraudulently  obtained.  If  we  find 
that  any  prior  favorable  determination 
or  decision  was  obtained  by  fraud,  we 
may  find  tliat  you  are  not  disabled.  In 
addition,  we  may  reopen  your  claim 
under  the  rules  in  §  404.988.  In 
determining  whether  a  prior  favorable 
determination  or  decision  was 
fraudulently  obtained,  we  will  take  into 


account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have 
had  at  the  time. 

(2)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if 
you  fail,  without  good  cause,  to  do  what 
we  ask.  Section  404.911  explains  the 
factors  we  consider  and  how  we  will 
determine  generally  whether  you  have 
good  cause  for  failure  to  cooperate.  In 
addition.  §  404.1518  discusses  how  we 
determine  whether  you  have  good  cause 
for  failing  to  attend  a  consultative 
examination.  The  month  in  which  your 
disability  ends  will  be  the  first  month  in 
which  you  failed  to  do  what  we  asked. 
•        •        •        •        • 

17.  Section  404.1586  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§404.1586   Why  and  when  we  will  stop 
your  cash  benefits. 

(d)  If  you  do  not  cooperate  with  us.  If 
we  ask  you  to  give  us  medical  or  other 
evidence  or  to  go  for  a  medical 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if 
you  fail,  without  good  cause,  to  do  what 
we  ask.  Section  404.911  explains  the 
factors  we  consider  and  how  we  will 
determine  generally  whether  you  have 
good  cause  for  failure  to  cooperate.  In 
addition,  §  404.1518  discusses  how  we 
determine  whether  you  have  good  cause 
for  failing  to  attend  a  consultative 
examination.  The  month  in  which  your 
disability  will  be  found  to  have  ended 
will  be  the  month  in  which  you  failed 
to  do  what  we  asked. 


18.  Section  404.1594  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (e)(1)  and  (e)(2)  to 
read  as  follows: 

§404.1594    How  we  will  determine  whether 
your  dIsibNIty  continues  or  ends. 

•        •        •        «        • 

(e)  •  '  • 

(1)  A  prior  determination  or  decision 
was  fraudulently  obtained.  If  we  find 
that  any  prior  favorable  determination 
or  decision  was  obtained  by  fraud,  we 
may  find  that  you  are  not  disabled.  In 
addition,  we  may  reopen  your  claim 
under  the  rules  in  §404.988.  In 
determining  whether  a  prior  fevorable 
determination  or  decision  was 
fraudulently  obtained,  we  will  take  into 
account  any  physical,  mental. 


educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have 
had  at  the  time. 

(2)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if 
you  fail,  without  good  cause,  to  do  what 
we  ask.  Section  404.911  explains  the 
factors  we  consider  and  how  we  will 
determine  generally  whether  you  have 
good  cause  for  failure  to  cooperate.  In 
addition,  §  404.1518  discusses  how  we 
determine  whether  you  have  good  cause 
for  failing  to  attend  a  consultative 
examination.  The  month  in  which  your 
disability  ends  will  be  the  first  month  in 
which  you  failed  to  do  what  we  asked. 
•        •        •        •        • 

19.  Section  404.1597a  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (j)(3)  to  read  as  follows: 

§  404.1  S67a   Continued  benefits  pending 
appeal  of  a  medical  ceaeeOon 
determination. 


(j)*  '  * 

(3)  *  •  •  In  determining  whether  an 
individual  has  good  cause  for  failure  to 
cooperate  and.  thus,  whether  an  appeal 
was  made  in  good  faith,  we  will  take 
into  account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  may 
have  which  may  have  caused  the 
individual's  failure  to  cooperate. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AOED. 
BLIND,  AND  DISABLED 

1.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1110(b).  1602. 1611, 
1614. 1615(c).  1619(a).  1631.  and  1634.  of  the 
Social  Security  Act;  42  U.S.C  1302, 1310(b), 
1381a.  1382, 1382c.  1382d(c),  1382h(a).  1383. 
and  1383c;  sees.  211  and  212  of  Pub.  L.  93- 
66. 87  Stat.  154  and  155:  see.  S02(a)  of  Pub. 
L.  94-241.  90  Stat.  268:  and  see.  2  of  Pub, 
L.  99-643, 100  Stat.  3574. 

2.  Section  416.210  is  amended  by 
revising  the  introductory  text  of 
paragraph  (e)(2)  to  read  as  follows: 

§416.210    You  do  not  apply  for  oOter 
benefits. 

•        •        •        •        • 

(e)*  •  • 

(2)  We  will  not  find  you  ineligible  for 
SSI  benefits  if  you  have  a  good  reason 
for  not  applying  for  the  other  bene6ts 
within  the  30-day  period  or  taking  other 
necessary  steps  to  obtain  them.  In 
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determining  whether  a  good  reason 
exists,  we  will  take  into  account  any 
physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  which  may  have  caused  you 
to  fail  to  apply  for  other  benefits.  You 
may  have  a  good  reason  if,  for 
example — 

•  *        •        •        • 

3.  The  authority  citation  for  subpart  E  • 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1601, 1602.  1611(c). 
and' 1631  (aHd)  and  (g)  of  the  Social  Security 
Act;  42  U.S.C.  1302.  1381.  1381a.  1382(c), 
andl383(a)-(d)and(g). 

4.  Section  416.552  is  amended  by 
adding  after  the  fifth  sentence  of  the 
introductory  text  a  new  sentence  to  read 
as  follows: 

§  41 6.552    Waiver  of  adjustment  or 
recovery— without  fault 

*  •  *  In  determining  whether  an 
individual  is  without  fault  based  on  a 
consideration  of  these  factors,  the  Social 
Security  Administration  will  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  the  individual  may 
have.  •  •  • 

•  •        *        •        • 

5.  Section  416.556  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  416.556    Waiver  of  sdlustment  or 
recovery— countable  resources  In  excess  of 
the  limits  prescribed  In  §416.1205  by  $50  or 
less. 

•  •         •         •         • 

(b)  Failure  to  report  the  excess 
resources  correctly  and  in  a  timely 
manner  will  be  considered  to  be  willful 
and  knowing  and  the  individual  will  be 
found  to  be  at  fault  when  the  evidence 
clearly  shows  the  individual  (and 
spouse  if  any)  was  fully  aware  of  the 
requirements  of  the  law  and  of  the 
excess  resources  and  chose  to  conceal 
these  resources.  When  an  individual 
incurred  a  similar  overpayment  in  the 
past  and  received  an  explanation  and 
instructions  at  the  time  of  the  previous 
overpayment,  we  will  generally  find  the 
individual  to  be  at  fault.  However,  in 
determining  whether  the  individual  is  at 
fault,  we  will  consider  all  aspects  of  the 
current  and  prior  overpayment 
situations,  and  where  we  determine  the 
individual  is  not  at  fault,  we  will  waive 
adjustment  or  recovery  of  the 
subsequent  overpayment.  In  making  any 
determination  or  decision  under  this 
section  concerning  whether  an 
individual  is  at  fault,  including  a 
determination  or  decision  of  whether 
the  failure  to  report  the  excess  resources 
correctly  and  in  a  timely  manner  was 
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wjllful  and  knowing,  we  will  take  into 
accoun  any  physical,  mental, 
educational,  or  linguistic  limitations 
ng  any  lack  of  facility  with  the 
language)  of  the  individual  (and 
if  any). 

authority  citation  for  subpart  G 
116  continues  to  read  as  follows: 


Authc  rity:Secs.  1102,  1611.  1612,  1613. 
1614,  ar  d  1631  of  the  Social  Security  Act,  42 
use  1  102.  1382.  1382a,  1382b.  1382c,  and 
1 363:  se  :.  21 1  of  Pub.  L.  93-66,  87  Stat.  1 54. 

7.  Se  ;tion  416.732  is  revised  to  read 
as  folio  vs: 

§  416.7:»    No  penalty  deduction  if  you  have 
good  cajse  for  failure  to  report  timely. 

(a)  \V  J  will  find  that  you  have  good 
cause  f(  ir  failure  to  report  timely  and  we 
will  noi 
if— 

(1)  Y 
in§41( 


u  are  "without  fault"  as  defined 
552;  or 

(2)  Y(  lur  failure  or  delay  in  reporting 
is  not  vjillful.  "Not  willful"  means 
that— 

(i)  Yc  u  did  not  have  full  knowledge 
of  the  e  dstence  of  your  obligation  to 
make  a  required  report;  or 

(ii)  Y  m  did  not  intentionally, 
knowin  ;ly,  and  purposely  fail  to  make 
a  requii  jd  report. 

Howevi  r,  in  either  case  we  may  require 
refund  an  overpayment  caused 
,  _        failure  to  report.  See  subpart  E 
of  this  I  art  for  waiver  of  recovery  of 
overpay  ments. 

(b)  In  determining  whether  you  have 
good  ca  ise  for  failure  to  report  timely, 
take  into  account  any  physical, 
educational,  or  linguistic 


we  will 
mental, 


limitati  ins  (including  any  Tack  of 


facility 


rvith  the  English  language)  you 


Se<t 


9. 

adding 
para 


gra  )h 


JMI 


impose  a  penalty  deduction. 


may  ha'  e 

8.  Th  I  authority  citation  for  subpart  I 
of  part  '  16  is  revised  to  read  as  follows: 

Autho  ity:  Sees.  1102, 1614(a).  1619, 1631 
(a),  (c)  ai  d  (d)(1).  and  1633  of  the  Social 
Security  Act;  42  U.S.C.  1302,  1382c(a), 
1382h.  1 183  (a),  (c)  and  (d)(1).  and  1383b; 
sees.  2,5,6,  and  15  of  Pub.  L.  98-460.  98 
Stat.  1791.  1801,  1802,  and  1808. 


ion  416.918  is  amended  by 
new  sentence  at  the  end  of 
(a)  to  read  as  follows: 


§  4 1 6.91 1 1    If  you  do  not  appear  at  a 
consults  Uve  examination. 

(a)  •    •   •  We  will  consider  your 
physica  ,  mental,  educational,  and 
linguist  c  limitations  (including  any 
lack  of  icility  with  the  English 
languag  >)  when  determining  if  you  have 
a  good  t  sason  for  failing  to  attend  a 
consultative  examination. 


10.  Section  416.930  is  amended  bv 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§416.930    Need  to  follow  prescribed 
treatment 

•  *        •        •        • 

(c)  Acceptable  reasons  for  failure  to 
follow  prescribed  treatment.  We  will 
consider  your  physical,  mental, 
educational,  and  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  when  determining  if 
you  have  an  acceptable  reason  for 
failure  to  follow  prescribed  treatment. 
The  following  are  examples  of  a  good 
reason  for  not  following  treatment: 

•  *        •        •        • 

11.  Section  416.986  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§416.986    Why  and  when  we  will  find  that 
you  are  no  longer  entitled  to  benefits  based 
on  statutory  blindness. 

•  *        *        •        « 

(c)  If  you  do  not  cooperate  with  us.  If 
you  are  asked  to  give  us  medical  or 
other  evidence  or  to  go  for  a  physica!  or 
mental  examination  by  a  certain  date. 
we  will  find  that  your  blindness  ended 
if  you  fail,  without  good  cause,  to  do 
what  we  ask.  Section  416.1411  explains 
the  factors  we  consider  and  how  we  will 
determine  generally  whether  you  have 
good  cause  for  failure  to  cooperate.  In 
addition,  §  416.918  discusses  how  we 
determine  whether  you  have  good  cause 
for  failing  to  attend  a  consultative 
examination.  The  month  in  which  your 
blindness  ends  will  be  the  month  in 
which  you  fail  to  do  what  we  asked. 

•  •        •        •        • 

12.  Section  416.994  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (b)(4)(i)  and 
(b)(4)(ii)  to  read  as  follows: 

§  416.994    How  we  will  determine  whether 
your  disability  continues  or  ends. 

•  *        *        •        • 

(b)*   *  • 

(4)  •    •    • 

(i)  A  prior  determination  or  decision 
was  fraudulently  obtained.  If  we  find 
that  any  prior  favorable  determination 
or  decision  was  obtained  by  fraud,  we 
may  find  that  you  are  not  disabled.  In 
addition,  we  may  reopen  your  claim 
under  the  rules  in  §  416.1488.  In 
determining  whether  a  prior  favorable 
determination  or  decision  was 
fraudulently  obtained,  we  will  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have 
had  at  the  time. 

(ii)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 


continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if 
you  fail,  without  good  cause,  to  do  what 
we  ask.  Section  416.1411  explains  the 
factors  we  consider  and  how  we  will 
determine  generally  whether  you  have 
good  cause  for  failure  to  cooperate.  In 
addition,  §416.918  discusses  how  we 
determine  whether  you  have  good  cause 
for  failing  to  attend  a  consultative 
examination.  The  month  in  which  your 
disability  ends  will  be  the  first  month  in 
which  you  failed  to  do  what  we  asked. 

*  •        •        •        * 

13.  Section  416.994a  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (g)(1)  and  (g)(2)  to 
read  as  follows: 

§416.994*    How  we  will  determine  whether 
your  disability  continues  or  ends,  disabled 
children. 

*  •        •        •        • 

(g)  *  •  • 

(1)  A  prior  determination  or  decision 
was  fraudulently  obtained.  If  we  find 
that  any  prior  favorable  determination 
or  decision  was  obtained  by  h^ud.  we 
may  find  that  you  are  not  disabled.  In 
addition,  we  may  reopen  your  claim 
under  the  rules  in  §  416.1488.  In 
determining  whether  a  prior  favorable 
determination  or  decision  was 
fraudulently  obtained,  we  will  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have 
had  at  the  time. 

(2)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if 
you  fail,  without  good  cause,  to  do  what 
we  ask.  Section  416.1411  explains  the 
factors  we  consider  and  how  we  will 
determine  generally  whether  you  have 
good  cause  for  failure  to  cooperate.  In 
addition,  §  416.918  discusses  how  we 
determine  whether  you  have  good  cause 
for  failing  to  attend  a  consultative 
examination.  The  month  in  which  your 
disability  ends  will  be  the  first  month  in 
which  you  flailed  to  do  what  we  asked. 
***** 

14.  Section  416.996  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (g)(2)  to  read  as  follows: 

§416.998   Continued  disability  Of 
blindness  benefits  pending  appeal  of  a 
medical  cassation  determination. 


(g)*  *  * 

(2)  *  •  "In  determining  whether  you 
have  good  cause  for  failure  to  cooperate 
and,  thus,  whether  an  appeal  was  made 
in  good  faith,  we  will  taike  into  account 
any  physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  Enghsh 
language)  you  may  have  which  may 
have  caused  your  failure  to  cooperate. 

15.  The  authority  citation  for  subpart 
N  of  part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102. 1631,  and  1633  of 
the  Social  Security  Act:  42  U.S.Q  1302. 1383. 
and  1383b;  section  6  of  Pub.  L  98-460.  98 
Stat.  1802. 

16.  Section  416.1411  is  amended  by 
removing  the  word  "and"  which  follows 
the  semicolon  at  the  end  of  paragraph 
(a)(2),  by  removing  the  period  after 
paragraph  (a)(3)  and  replacing  it  with  "; 
and",  by  adding  a  new  paragraph  (a)(4), 
and  by  revising  paragraph  (b)(9)  to  read 
as  follows: 

§416.1411    Good  cause  for  missing  ttw 
deadline  to  request  review. 

(a)*  •  • 

(4)  Whether  you  had  any  physical, 
mental,  educational,  or  linguistic 
limitations  (including  any  lack  of 
facility  with  the  English  language) 
which  prevented  you  from  filing  a 
timely  request  or  from  understanding  or 
knowing  about  the  need  to  file  a  timely 
request  for  review. 

(b)*   •   • 

(9)  Unusual  or  unavoidable 
circumstances  exist,  including  the 
circumstances  described  in  paragraph 
(a)(4)  of  this  section,  which  show  that 
you  could  not  have  known  of  the  need 
to  file  timely,  or  which  prevented  you 
from  filing  timely. 

17.  Section  416.1436  is  amended  by 
revising  paragraph  (d)(7)  to  read  as 
follows: 

§416.1436    Tinw  and  place  tor  a  hearing 
before  an  administrative  law  judge. 

*        •        •        •        • 

(d)«  *  • 

(7)  You  are  unrepresented,  and  you 
are  unable  to  respond  to  the  notice  of 
hearing  because  of  a  physical,  mental, 
educational,  or  linguistic  limitation 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have. 

18.  Section  416.1457  is  amended  by 
redesignating  paragraphs  (b)(1)  and 
(b)(2)  as  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  and  by  adding  a  new  paragraph 
(b)(2)  to  read  as  follows: 

§  41 6.1 457   Dismissal  of  a  request  for  a 
hearing  tMfore  an  administrative  law  Judge. 

***** 

(b)«  •  • 


(2)  In  determining  good  cause  or  good 
reason  under  this  paragraph,  we  will 
consider  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  you  may  have. 
***** 

19.  Section  416.1468  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  416.1488    Conditions  for  reopening. 

*        •        •        *        • 

(c)  At  any  time  if  it  was  obtained  by 
fraud  or  similar  fault.  In  determining 
whether  a  determination  or  decision 
was  obtained  by  fraud  or  similar  fault, 
we  will  take  into  account  any  physical, 
mental,  educational,  or  linguistic 
limitations  (including  any  lack  of 
facility  with  the  English  language) 
which  you  may  have  had  at  the  time. 

20.  The  authority  citation  for  subpart 
Q  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1611(e)(3)(A),  1615. 
and  1631  of  the  Social  Security  Act;  42 
U.S.C.  1302. 1382(e)(3)(A).  1382d.  and  1383 

21.  Section  416.1715  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§416.1715    Effect  of  your  rejecting 
vocational  rehabilitation  services. 

(a)  Ineligible  for  benefits  if  yon  do  not 
have  good  cause.  If  we  refer  you  to  the  ^ 
State  agency  providing  vocational 
rehabilitation  services,  you  are  not 
eligible  for  SSI  benefits  for  any  month 
that  you  refuse,  without  good  cause,  to 
accept  services  available  to  you  (see 
§  416.1328(a)  on  suspension  because  of 
a  refusal).  In  determining  whether  you 
have  good  cause  for  refusing  vocational 
rehabilitation  services,  we  will  take  into 
account  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  which  may  have 
caused  you  to  refuse  such  services.  If 
you  believe  good  cause  exists  to  refuse 
these  services,  you  will  be  asked  to 
submit  proof  showing  this. 
***** 

22.  The  authority  citation  for  subpart 
V  continues  to  read  as  folloM«: 

Authority:  Sees.  1102. 1615.  and  1631(d)(1) 
and  (e)  of  the  Social  Security  Act;  42  U.S.C. 
1302. 1382d.  and  1383(d)(1)  and  (e);  sec. 
2344  of  Pub.  L  97-35.  95  Stat.  867. 

§416.2203    [Amended] 

23.  In  §416.2203,  the  eighth 
paragraph,  definition  of  good  cause,  is 
amended  by  changing  the  cross- 
reference  following  the  parenthetical 
phrase  from  "§  416,1715(b)"  to 
"§416.1715." 

[FR  Doc.  94-71 1  Filed  1-1 1-94;  8:45  am) 
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Food  and  Drug  Administration 
21  CFR  Pari  109 
pSociwt  No.  89fMN>14 
RIN  0905-AC91 

Requirements  for  Decorative 
Ceramicware  To  Be  Deemed  not  for 
Food  Use 

AGENCY:  Food  and  Dn»g  Administration, 
HHS. 

action:  Final  rule. 

summary:  Tiie  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  require  that  decorative 
ceramicware  bear  a  conspicuous  stick- 
on  label  on  a  surface  that  is  clearly 
visible  to  consumers  and  a  permanent 
statement  on  the  exterior  surface  of  the 
base  of  the  ceramicware  slating  that  the 
piece  is  not  for  food  use,  and  that  it  may 
poison  food.  Alternatively,  the 
regulation  provides  that  a  bole  may  be 
bored  through  the  possible  food -contact 
surface  of  the  piece.  This  Final  rule  is 
intended  to  ensure  that  decorative 
ceramicware  is  not  mistakenly  used  to 
hold  food. 

DATES:  EfTective  July  13, 1994,  for  ail 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
^interstate  commerce  on  or  after  this 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  Cora 
E.  Weeks.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-306).  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-205-^681. 

SUPPLEMENTARY  (NFORMATtON: 
I.  Background 

In  the  Federal  Register  of  June  1. 1989 
(54  FR  23485).  FDA  issued  a  proposed 
rule:  (1)  To  establish  a  regulatory  limit 
on  the  amount  of  lead  that  may  leach 
from  glazes  and  decorations  on  the  food- 
contact  surface  of  ceramic  food  service 
pitchers,  excluding  creamers;  and  (2)  to 
provide  that  all  decorative  or 
ornamental  ceramicware  that  appears  to 
be  suitable  for  food  use  will  be 
considered  to  be  for  food  use,  and  will 
be  regulated  as  such,  unless  it  bears  a 
i;onspicuous,  permanent  statement 
molded  or  fired  onto  the  exterior  surface 
of  the  base  of  the  ceramic  piece.  The 
agency  proposed  to  require  that  this 
statement  say,  "Not  for  Food  Use — May 
Poison  Food,"  in  letters  at  least  3.2 
millimeters  (mm)  (0.125  inch  (in))  in 
height,  or  that  a  hole  be  bored  through 
the  potential  food-contact  surface  to 
make  it  unsuitable  for  food  use. 

The  proposal  requested  comments  on 
various  concerns  regarding  ceramic 
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foo  Iware  and  on  the  impact  of  the 
pro  >osed  requirements  on  decorative 
cer  imicware  that  resembles  foodware 
an(  that  contains  leachable  lead. 

F  DA  received  requests  to  extend  the 
comment  period  on  the  proposed  rule 
frofi  representatives  of  domestic  and 
foreign  ceramicware  manufacturers, 
3si4>pliers  of  glazes  and  decorations 
containing  lead  for  the  ceramics 
inc  iistry  and  related  trade  associations, 
the  European  Economic  Community, 
anc  the  Italian  Embassy.  The  requests 
Stat  id  that  additional  time  was  needed 
to  i  ddress  the  issues  raised  and  to 
pro  /ide  information  solicited  by  FDA  in 
the  proposal.  FDA  responded  in  a  notice 
pul  lished  in  the  Federal  Register  of 
Sep  lember  1, 1989  (54  FR  36324),  that 
reo  >ened  and  extended  the  comment 
per  od  until  November  30, 1989. 

Ii  the  Federal  Register  of  July  6, 1992 
(57  FR  29734),  the  agency  announced 
the  ivailability  of  revised  Compliance 
Pol  cy  Guide  (CPG)  7117.07  "Pottery 
(Ce  amies);  Imported  and  Domestic — 
Lea  i  Contamination."  This  revision 
lowered  the  guidelines  on  lead  release 
froi  1  all  ceramic  foodware.  This  revision 
was  based,  among  other  things,  on  the 
agei  ley's  review  of  data  submitted 
pur  uant  to  its  proposal  of  June  1, 1989 
(54  T?  23485),  and  the  agency's 
con  :ems  about  the  need  to  reduce 
hur  lan  exposure  to  lead. 

T  le  lead  release  levels  in  CPG 
711  '.07  are  guides  that  the  agency  uses 
in  e  /aluating  ceramic  foodware  for 
pos  ;ible  adulteration  within  the 
mea  ning  of  section  402(a)(2)(C)  of  the 
Fed  jral  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  342(a)(2)fC)).  In  this 
fina  rule,  the  agency  is  not  acting  on  its 
pro  >osal  regarding  a  legally  binding 
regi  latory  Umit  on  the  amount  of  lead 
that  may  leach  from  the  food-contact 
suri  ices  of  ceramic  food  service 
pitc  lers.  The  agency  is  continuing  to 
revi  >w  whether  the  CPG  provides 
ade  uate  protection  for  the  public 
hea  th,  which  would  mean  that  the 
agei  cy  could  withdraw  its  proposal  to 
esta  )lish  a  regulatory  limit  or  whether 
furt  ler  rulemaking  is  necessary. 

T  lis  final  rule  pertains  only  to 
om;  mental  and  decorative  ceramicware. 
In  t]  e  June  1. 1989  (54  FR  23485). 
pro|  osal.  the  agency  stated  that  the  then 
exis  Jng  policy  guidance  concerning 
dec<  rative  and  ornamental  ceramicware 
in  CPG  7117.07  was  too  general  and 
vagiie,  subject  to  misinterpretation,  and 
not  tufficient  to  ensure  that  decorative 
artiqles  will  be  distinguishable  from 
fooc  -service  articles.  Therefore,  the 
agei  cy's  purpose  in  adopting  this  final 
is  to  ensure  that  such  ware,  which 
leach  hazardous  amounts  of  lead 


rule 


may 


into  food,  bear  adequate  indications  to 


JMI 


distinguish  it  frnm  ceramic  foodware 
(i.e.,  ceramicware  intended  for  holding, 
storing,  or  serving  food).  The  agency  has 
made  revisions  in  the  langu^e  of 
§  109.16(a)  and  (b)  (21  CFR  109.16(a) 
and  (b))  to  make  clear  that  this 
regulation  pertains  only  to  ornamental 
and  decorative  ceramicware  and  not  to 
any  ceramicware  intended  to  hold  or 
store  food,  e.g..  ceramic  pitchers. 

FDA  also  notes  that  the  provisions  of 
this  final  rule  are  not  applicable  to  items 
such  as  children's  ceramic  tea  sets.  Such 
items  are  usually  small  copies  of  articles 
intended  for  food  use.  They  are 
designed  for  use  only  by  children  in 
play  activities  that  may  involve  eating 
or  drinking  foods  placed  in  or  on  these 
products  (see  HHS  jVews,  April  20, 
1993.)  Lead  in  these  products  could 
leach  into  food.  Those  that  leach 
excessive  amounts  of  lead  will  be 
subject  to  regulatory  action,  and  such 
ware  may  not  obtain  status  as  a  nonfood 
item  by  virtue  of  its  bearing  any 
statement  that  it  is  not  for  food  use. 

On  the  effective  date  of  this  final  rule, 
all  ornamental  or  decorative 
ceramicware  that  app>ears  to  be  suitable 
for  food  use  upon  initial  introduction  or 
initial  delivery  for  Introduction  into 
interstate  commerce  will  be  considered 
to  be  foodware  and  will  be  evaluated  for 
lead  release  by  the  agency  as  foodware. 
Ware  that  meets  the  requirements  of  this 
final  rule  wli  not  be  considered  to  be 
for  food  use. 

The  agency  is  also  providing  notice 
that  it  is  deleting  the  exemption  for 
nonfood  service  plates  from  CPG 
7117.07.  These  articles  v«ll  be  subject  to 
the  provisions  of  this  final  rule. 

n.  Summary  of  and  Response  to 
Comments 

A.  Summary  of  Comments 

Seven  letters,  containing  one  or  more 
comments,  were  received  in  response  to 
the  proposal  on  the  requirements  for 
decorative  ceramicware  that  resembles 
foodware.  The  comments  were 
submitted  by  consumer  and 
environmental  advocacy  organizations, 
ceramicware  manufacturers  and  their 
suppliers,  and  individuals. 

B.  Responses  to  Comments 

1.  Several  comments  requested  that 
FDA  allow  more  flexibility  regarding  the 
exact  wording  of  the  permanent 
statement  of  unsuitability  for  food  use 
and  suggested  statements  for  inclusion 
in  the  final  rule  as  alternatives  to  the 
proposed  statement.  These  comments 
expressed  concern  that  the  word 
"poison"  would  alarm  fxjtential 
purchasers  and  could  lead  them  to 
believe  that  handling  the  product  is 


hazardous.  The  following  alternative 
statements  were  suggested:  (a) 
"Decorative — ^Not  for  Food  Use. 
Pigments  are  Potentially  Toxi66c  if 
Ingested,"  (b)  "Not  for  Food  Use- 
Metallic  Pigments  Fired  into  Surface  are 
Potentially  Toxic.  For  Decorative 
Purposes  Only,"  or  (c)  "Warning.  Glaze 
Contains  Soluble  Lead.  Not  for  Food 
Use." 

The  agency  accepts  the 
recommendation  to  allow  for  alternative 
statements  of  unsuitability  for  food  use. 
FDA  agrees  that  some  number  of 
alternative  statements  can  convey  the 
same  basic  concept  as  the  proposed 
statement  while  providing  flexibility  in 
the  wording  of  the  message.  However,  to 
adequately  denote  that  the  ceramicware 
is  unsuitable  for  food  use,  the 
permanent  statement  must  clearly 
advise  the  purchaser  or  potential  user 
that  if  the  article  is  used  to  bold  food, 
a  toxic  substance  may  be  added  to  the 
food  as  a  result.  Alternative  (c)  does  not 
do  so.  The  alternative  statements  (a)  and 
(b)  suggested  by  the  comments  state  that 
the  surface  of  the  ceramic  piece  itself 
contains  a  toxic  substance,  but  they  do 
not  make  clear  that  if  the  ceramicware 
is  used  for  food  purposes,  such  use  may 
result  in  the  addition  of  a  toxic 


The  agency  agrees  that  the  symbol 
may  communicate  to  individuals,  to 
whom  a  written  statement  may  not  be 
readily  meaningful,  that  an  article  is  not 
foodware.  However,  because  the  agency 
does  not  have  any  information 
concerning  the  extent  to  which  the 
symbol  is  understood  or  recognized  by 
consimiers,  it  is  not  requiring  use  of  the 
symbol  but  is  making  its  use  optional  in 
§  109.16(c)(2),  as  an  additional 
cautionary  statement  to  those  required 
in  §  109.16(b). 

3.  Some  comments  expressed  concern 
that  a  statement  placed  on  the  exterior 
surface  of  the  base  of  a  piece,  in  letters 
that  are  only  3.2  mm  (0.125  inch)  in 
height,  may  not  be  seen  by  many 
people.  Some  comments  requested  that 
the  agency  require  thai  the  statement  be 
placed  on  the  side  of  the  ceramicware, 
and  that  the  required  size  of  letters  in 
the  statement  be  related  to  the  size  of 
the  ceramicware  on  which  it  is  placed. 

FDA  agrees  that  a  statement  on  the 
side  of  a  piece  is  more  conspicuous  than 


substance  to  the  food.  Therefore,  the 
agency  is  not  accepting  the  statements 
suggested  in  the  comments  as 
acceptable  alternatives. 

In  §  109.16(b)(l)(i),  FDA  is  providing 
three  alternative  statements  of 
unsuitability  that  meet  the  criterion  of 
informing  the  purchaser  that  if  the 
article  is  used  for  food,  a  toxic  substance 
may  be  added  to  the  food  as  a  result. 
The  alternative  statements  are,  "Not  for 
Food  Use.  May  Poison  Food,"  "Not  for 
Food  Use.  Glaze  contains  lead.  Food 
Use  May  Result  in  Lead  Poisoning,"  and 
"Not  for  Food  Use — Food  Consumed 
from  this  Vessel  May  be  Harmful." 

The  agency  concludes  that  these  three 
alternative  statements  of  unsuitability 
provide  the  industry  with  a  choice 
without  providing  so  many  di^erent 
statements  as  to  confuse  consumers. 
Limiting  the  number  of  variations  in  the 
statement  is  necessary  to  ensure  that 
consumers  understand  that  a  consistent 
message  is  being  presented  by  the 
statements  that  they  find  on  decorative 
ceramicware. 

As  an  additional  matter,  the  agency 
believes  that  statements  that  the  ware  is 
intended  to  be  decorative  may  provide 
useful  information  to  the  consumer 
about  the  intended  use  of  the  ware. 


Therefore,  FDA  is  providing  in 
§  109.16(c)(1)  for  the  use  of  additional 
optional  statements  such  as 
"Decorative"  or  "For  Decorative 
Purposes  Only"  when  such  statements 
are  placed  after  the  required  statement. 

2.  Some  comments  expressed  concern 
that  statements  that  ornamental  or 
de2corative  ceramicware  is  unfit  for 
food  use  will  not  protect  very  young, 
illiterate,  or  non-English  speaking 
people.  One  of  the  comments  suggested 
that  FDA  permit  the  use  of  a  symbol  to 
designate  ceramicware  that  is  not 
suitable  for  food  use.  The  comments 
stated  that  the  symbol  should 
accompany  the  statement  that  the 
ceramicware  is  unfit  for  food  use.  One 
comment  maintained  that  the  symbol  is 
responsive  to  concerns  regarding 
understanding  by  illiterate  persons. 
non-English  speaking  people,  and 
children.  The  comment  suggested  that 
the  following  symbol,  which  includes  a 
goblet  and  a  fork,  symbols  used  in  the 
United  Kingdom  to  indicate  materials 
and  articles  that  are  intended  to  come 
into  contact  with  food,  be  enclosed 
within  a  circle  with  a  bar  nmning 
diagonally  across  the  design  to  indicate 
that  food  use  is  prohibited. 


one  placed  on  the  exterior  surface  of  the 
base.  However,  a  permanent  statement 
on  the  side  woula  likely  render  the 
piece  useless  for  ornamental  or 
decorative  purposes.  To  respond  to  the 
concern  of  the  comments,  and  to  better 
protect  the  public,  FDA  is  requiring  in 
§  109.16(b)(l)(i)  that  a  stick-on 
temporary  label  bearing  one  of  the 
alternative  statements,  in  letters  at  least 
3.2  mm  (0.125  in)  in  height,  be  placed 
on  a  surface  of  the  piece  that  is  clearly 
visible  to  the  consumer.  The  temporary 
label  will  advise  the  consumer  that  the 
piece  is  not  for  food  use  and  of  the 
reason  why  it  is  not  for  food  use.  The 
determination  as  to  the  appropriate 
surface  for  the  temporary  label  will 
depend  on  the  shape  of  the  piece.  For 
example,  the  appropriate  place  on  a 
plate  for  the  temporary  label  would  be 
the  potential  food-contact  sivface,  while 
on  a  pitcher  a  temporary  label  on  the 
exterior  of  the  side  would  be  suitable. 

The  requirement  for  a  temporary  label 
is  in  addition  to  the  requiremmit  of  a 


permanent  label  that  the  agency 
proposed  (54  FR  23485).  The  purpose  of 
the  proposal  was  to  ensure  that 
decorative  ceramicware  would  not  be 
used  in  a  manner  that  is  unsafe.  The 
comments  have  convinced  the  agency 
that  the  additional  requirement  for  a 
temporary  label  placed  on  a 
conspicuous  surface  is  necessary  to 
ensure  that  the  purposes  of  this  final 
rule  are  realized.  Without  this 
requirement,  as  the  conunents 
suggested,  there  is  a  significant  chance 
that  a  consumer  will  miss  the  warning 
on  the  base  of  the  ceramicware. 

The  agency  does  not  agree  that  the 
size  of  the  letters  in  the  permanent 
statement  must  be  directly  related  to  the 
dimensions  of  the  ornamental  or 
decorative  ceramicware  piece  to  be 
seen.  If  the  statement  meets  the 
minimum  letter  height  requirements  of 
§  109.16(b)(l)(ii)  and  is  adequately 
contrasted  or  otherwise  differentiated  or 
set  out  from  the  background  of  the 
piece,  the  statement  will  fully  serve  its 
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function.  The  agency  notes  that  the 
requirement  for  conspicuousness  in 
declarations  of  net  quantity  of  contents 
on  food  labels  (§  101.105(i))  includes  the 
specification  that  the  letter  height  is  not 
less  than  one-eighth  inch  (or  3.2  mm 
(0.125  in))  if  the  declaration  is  blown, 
embossed,  or  molded  on  a  surface. 
Using  this  precedent,  the  agency 
believes  that  the  minimal  letter  height  of 
the  statement  of  nonfood  use  should 
generally  be  not  less  than  3.2  mm  (or 
one-eighth  in)  because  letters  that  are 
less  than  3.2  mm  (0.125  in)  in  height 
may  not  be  conspicuous  enough  to  be 
readily  seen. 

However,  the  agency  recognizes  that 
there  may  be  some  ceramicware  articles 
that  appear  to  be  suitable  for  food  use 
that  have  bases  with  surface  areas  that 
are  too  small  to  fit  the  required 
statement  if  it  were  to  be  in  letters  that 
are  3.2  mm  (0.125  inch)  in  height.  For 
such  articles,  the  agency  is  providing  in 
S  109.16(bMl)(ii)  that  the  statement  be 
written  in  the  largest  letters  jpossible, 
provided  the  letters  are  at  least  1.6  mm 
(0.062  inch)  high. 

4.  One  comment  stated  that  the 
agency  should  not  impose  a  minimum 
letter  size  for  the  permanent  statement 
because  of  the  limited  space  available 
on  some  articles. 

The  agency  believes  that  ceramicware 
pieces  that  could  be  mistaken  as  being 
intended  for  holding,  storing,  or  serving 
food  would  have  a  size  and 
configuration  similar  to  food-use  ware 
and  would  have  bases  sufficiently  large 
for88  the  required  statement.  The 
agency  has  accommodated  size 
problems  in  §  109.16(b)(l)(ii).  Therefore, 
the  agency  rejects  this  comment. 

5.  One  comment  expressed  concern 
that,  in  the  past,  it  has  been  difficult,  if 
not  impossible,  to  keep  decorative  or 
ornamental  ceramicware  bom  being 
used  to  hold  food.  Therefore,  the 
comment  argued  that  FDA  should  not 
rely  on  statements  to  distinguish 
ceramicware  used  for  food  storage  from 
decorative  or  ornamental  ceramicware. 
The  comment  suggested  that  FDA 
consider  only  ceramicware  that  has 
holes  bored  in  the  food-contact  surface 
to  be  decorative  or  ornamental. 

The  agency  disagrees  with  this 
suggestion.  A  hole  bored  through  some 
decorative  or  ornamental  ceramicware 
erticles  would  render  them  useless  for 
their  intended  purpose,  e.g.,  pieces  in 
the  shape  of  pitchers  intended  for  use  as 
vases  for  fresh  flowers,  and  would 
damage  the  decorative  value  of  others, 
e.g.,  commemorative  plates.  The  intent 
of  this  regulation  is  to  distinguish 
decorative  ceramicware  from  food- 
service  articles  by  using  specified 
statements  and  an  optional  symbol  in  a 


mannei  that  ensures  that  those 
statements  will  be  readily  seen  and 
understood  by  the  consumer.  FDA 
conclu<^es,  based  on  the  available 
information,  that  the  measures  required 
under  t  lis  Hnal  rule  are  appropriate  for 
this  pui  pose. 

6.  Or  B  comment  suggested  that  FDA 
also  ret  u  ire  that  decorative  ceramicware 
(when  irst  sold)  be  accompanied  by  a 
booklet  in  which  the  permanent 
statement  is  printed  in  large  type.  The 
commeht  stated  that  the  booklet  should 
include  a  paragraph  stating  that  the 
object  ii  t  not  to  be  used  to  hold,  serve. 

or  storelfood  and  provide  a  brief 
explanation  of  the  dangers  of  lead  to 
pregnaiit  women,  infants,  and  children. 
The  coitiment  further  suggested  that 
FDA  se  out  the  exact  wording  of  the 
text  oft  le  suggested  booklet  in  the  final 
rule. 

FDA  loes  not  have  information  and 
data  thi  t  demonstrate  that  such  a 
booklet  Is  necessary  to  protect 
consuni  ers  from  the  use  with  food  of 
decorat  ve  ceramicware.  Accordingly, 
FDA  is  lot  requiring  manufecturers  to 
provide  such  a  booklet,  although  FDA 
believes  that  a  booklet  describing  the 
potential  hazards  of  misusing  decorative 
ceramiqware  may  be  useful  in  helping  to 
make  consumers  aware  of  the  adverse 
effects  pf  lead.  Therefore,  the  agency  has 
no  obje<ttion  to  the  manufacturers 
providing  such  a  booklet  on  their  own 
initiatiMiB. 

The  requirement  for  a  temporary  label 
will  respond  to  the  comment's  objective 
of  ensuring  that  consumers  are  informed 
about  the  intended  use  of  the  ware.  In 
addition,  FDA  uses  consumer  education 
vehicles  such  as  the  FDA  Consumer 
magazii  e  to  inform  the  public  about 
issues  c  jnceming  misuse  of  ornamental 
ceramic  ware  to  avoid  lead  exposure 
from  this  source.  The  agency,  in  "Lead 
Threat  4essens.  But  Mugs  Pose 
Probleni"  in  the  FDA  Consumer  of  April 
1993,  and  in  "Reducing  Exposure  to 
Lead  fr^  Ceramic  Ware."  an  FDA 
Backgrounder  of  November  1991. 
advised  {consumers  to  follow  label 
directions  on  any  ornamental  product 
with  a  warning  that  the  article  is  not  for 
foodusa. 

7.  One  comment  stated  that  the 
requireibent  that  ornamental  or 
decoraU  ve  pieces  either  bear  a 
permaro  nt  statement  on  the  base  or 
have  a  t  ole  bored  into  the  food-contact 
surface  s  not  appropriate  for  antique  or 
secondb  and  articles  of  value. 

The  a  ency  advises  that  this  Hnal  rule 
applies  o  new  ornamental  or  decorative 
articles  nitially  introduced,  or  initially 
delivered  for  introduction,  into 
interstal  j  commerce  after  the  effective 
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date  of  the  rule  and  would  not  apply  to 
antique  or  secondhand  articles  of  value. 

The  agency  considers  the  safe  use  of 
antique  or  secondhand  ceramicware  to 
be  a  sub)ect  for  consumer  education. 
The  agency,  in  "Pretty  Poison:  Lead  and 
Ceramicware"  in  the  FDA  Consumer  of 
July/ August  1987,  and  in  "Reducing 
Exposure  to  Lead  imm  Ceramic  Ware" 
in  the  FDA  Backgrounder  of  November 
1991,  recommended  limiting  food  use  of 
ceramicware  manufactured  before 
Federal  standards  were  imposed. 
Dealers  and  merchants  can  help  inform 
consumers  about  the  risk  posed  by  such 
ware  by  affixing  stick-on  labels  or  decals 
to  articles  of  questionable  origin  or 
safety.  The  labels  or  decals  should  state 
that  the  articles  are  to  be  used  only  for 
decorative  or  ornamental  purposes.  The 
agency  intends  to  continue  to  caution 
consumers  that  substantial  amounts  of 
lead  may  leach  from  antique  and  other 
ceramic  collectibles  into  food. 

8.  One  comment  stated  that  certain 
types  of  hand-painted  and  band-carved 
decorative  ceramicware.  such  as 
"coromandel  porcelain,"  are  not  subject 
to  kiln  firing  as  i>art  of  or  after  the 
decoration  and  painting  processes. 
Thus^  the  required  statement  cannot  be 
fired  onto  the  base  of  such  articles.  The 
comment  requested  that  FDA  permit  the 
statement  to  be  painted  on  the  base  of 
the  decorative  ceramicware  with  a 
permanent  paint.  The  comment  further 
stated  that  this  is  the  only  commercially 
practical  and  feasible  method  of 
applying  a  conspicuous  and  permanent 
statement  to  this  type  of  ceramicware. 

FDA  agrees  that  tnere  is  a  need  to 
provide  for  the  application  of  the 
permanent  statement  to  decorative  or 
ornamental  ceramicware  that  are  not 
fired  after  decoration.  Accordingly,  the 
agency  is  providing  in  §  109.16(b)(l)(ii) 
that  the  statement  may  be  painted  onto 
ceramicware  using  permanent  paint 
when  the  ceramicware  is  not  fired  after 
decoration. 

9.  Ceramic  product  manufacturers 
commented  that  if  FDA  requires  the  use 
of  the  symbol  in  the  final  rule,  6  months 
is  not  sufficient  time  to  have  molds  or 
decals  available.  These  manufacturers 
requested  that  the  effective  date  of  the 
final  rule  be  delayed  in  order  to  have 
time  to  phase  in  use  of  the  symbol. 

Because  FDA  is  making  the  use  of  the 
s)mibol  optional,  manufacturers  who 
decide  to  use  It  are  not  subject  to  an 
FDA-imposed  time  constraint  In 
phasing  in  its  use.  Therefore,  the  agency 
is  not  extending  the  effective  date. 

m.  Conclusions 

After  review  and  consideration  of 
comments  received  in  response  to  the 
portion  of  its  June  1, 1969.  proposal  that 


relates  to  omaroental  and  decorative 
ceraraicware  {54  FR  23485),  the  ^eocy 
is  adopting  that  portion  of  the  proposal 
as  a  final  rule.  The  purpose  of  the 
regulation  that  FDA  is  adopting  is  to 
distinguish  ornamental  or  decorative 
ceramicware  that  may  leach  excessive 
amounts  of  lead  into  food  from  ceramic 
foodware  (i.e.,  ceramicware  intended  for 
holding,  storing,  or  serving  food). 
Section  109.16  provides  that  FDA  will 
consider  all  decorative  or  ornamental 
ceramicware  that  appears  to  be  suitable 
for  food  use  to  he  for  food  use  and  will 
regulate  it  as  such,  unless  a  stick -on 
label  bearing  one  of  three  specifjed 
statements  in  letters  that  are  at  least  3.2 
mm  (0.125  in)  in  height  is  placed  on  a 
readily  visible  surface  of  the 
ceramicware,  and  one  of  the  three 
specified  statements  in  lette.'s  that  are  at 
least  3.2  mm  (0.125  in)  in  height  is 
permanently  affixed  to  the  extenor 
surface  of  the  base  of  the  ceramicware. 
However,  if  insufficient  space  exists  for 
the  permanent  statement  to  be  presented 
in  letters  of  such  height,  the  statement 
shall  be  in  the  largest  letters  that  will 
allow  it  to  fit  on  the  base  of  the  piece, 
provided  that  the  letters  are  at  least  1.6 
mm  (0.062  in)  in  height  In  the 
ahemative.  the  manufacturer  may  bore 
a  hole  through  the  potential  food- 
contact  surface  of  the  decorative 
ceramicware  to  make  it  unsuitable  for 
food  use.  The  final  rule  also  provides 
that  the  required  statement  can  be 
painted  onto  the  exterior  surface  of  the 
base  if  the  piece  is  not  fired  after 
decoration.  Further,  the  final  rule 
provides  that  a  symbol  may  be  used,  in 
addition  to  the  statement  or  bole  bmed 
through  the  ware,  to  advise  the 
consQiaer  that  the  article  is  not  for  food 
use. 

rV.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  final  rule  to  amend 
21  CFR  part  109  as  required  by 
Exen-nive  Order  12866  and  Jhe 
Regulatory  Flexibility  Ad  (Pub.  L  96- 
354).  Executive  Order  12866  compels 
agencies  to  use  a  cost-benefit  analysis  as 
a  component  of  dedsionmaki.ig.  the 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  FDi.\  has  received  no 
new  iafbrmation  or  comments  that 
would  aher  its  ten;ati\-e  finding  in  the 
proposal  that  there  is  no  substantive 
ficonomic  issue,  and  that  this  rxile  is  not 
a  major  rule  as  defined  by  either 
F^ecmive  Order  12866  or  the  R«^ulatory 
Flexibility  Act. 

V.  Environmental  Impact 

The  agency  considered  the 
environmental  eCfects  of  this  action  in 


the  context  of  the  proposed  rule  (54  FR 

23485).  At  that  time,  the  agency 
prepared  an  environmental  assessment 
(EA)  and  concluded  that  the  proposed 
action  would  not  have  a  significant 
impact  on  the  human  environment  and 
that  an  environmental  impact  statement 
(EIS)  was  not  required. 

One  comment  received  by  the  agency 
on  the  proposed  rule  stated  that  the 
continued  use  of  lead  in  consumer 
products  has  a  major  environmental 
impact  when  these  products  are 
disposed  of,  and  that  FDA  had  failed  to 
consider  fully  the  environmental  impact 
of  its  proposal.  As  explained  above,  the 
aspect  of  the  proposed  rule  concerned 
with  the  reduction  in  limits  on  the 
levels  of  lead  leaching  from  ceramic 
foodware  has  been  addressed  by  a 
compliance  policy  guide  (CFG)  that  was 
announced  in  the  Federal  Register  of 
fuly  6, 1992  (57  FR  29734).  At  that  time 
the  agency  prepared  an  EA  for  the 
issuance  of  this  CPG  in  which,  among 
other  things,  it  addressed  the  above 
comment.  The  conclusion  of  that  EA 
was  that  the  agency's  actioD  to  reduce 
the  limits  on  the  levels  of  lead  leaching 
fitim  ceramic  foodware  may  also  reduce 
the  amount  of  lead  that  oouid 
potentially  entar  the  environment  from 
landfill  leaciiate.  This  EA  is  on  public 
display  at  the  Dockets  Management 
Branch  (address  above). 

The  c«her  part  of  the  proposed  rule  is 
covered  by  this  final  rule,  i.e.,  the 
establishment  of  labeling  requirements 
for  decorative  ceramicware  that  appears 
to  be  suitable  for  food  urn.  FDA  actions 
that  establish  regulations  for  labeling 
DMfuiremHits  normally  do  not  require 
the  preparation  of  an  E-\  or  an  EIS 
under  §  25.24(a)(ll)  {21  CFR 
25.24 {a )(11))  because  such  actions  meet 
specific  criteria  that  are  intended  to 
ensure  that  they  will  not  cause 
significant  environme.nta!  effects.  These 
criteria  are  that  t.here  will  be  no  increase 
in  the  existing  levels  of  use  or  change 
in  the  intended  uses  of  the  product  or 
its  substitutes.  Because  the  intent  of  this 
fi.nal  rule  is  to  prevent  decorative 
ceramicware  from  being  used  for  food 
service,  we  conclude  that  these  criteria 
are  met,  and  that  the  categorical 
exclusion  in  §  25.24(a)(ll)  applies  to  the 
action  in  this  final  rule.  Therefore,  the 
comment  cited  above  does  not  pnnide 
a  basis  to  change  the  agency's  previous 
determination  thai  there  is  bo 
significant  impact  on  the  human 
environment  from  this  action,  and  that 
an  EIS  is  not  required. 

List  ofSubjects  in  21  CFR  P^  109 

Food  labeling.  Food  packaging.  Foods. 
Polychlorinaled  bipbenyk  IPCBs). 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  109  is 
amended  to  read  as  folbws: 

PART  109-4iNAVOR>ABLE 
CONTAMINANTS  IN  FOOD  FOR 
HUMAN  CONSUMPTION  AND  FOOD- 
PACKAGING  MATERIALS 

•  _ 

1.  The  authority  citation  for  21  CFR 
part  109  is  revised  to  read  as  follows: 

Authority:  Sets.  201.  306.  402. 406,  408 
409.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  H.S.C  321,  336,  342.  346 
3468,348.371). 

2.  New  §  109.16  is  added  to  subpart  A 
to  read  as  follows: 

$109.16    OmsmenW  and  deoorattve 
ceramicware. 

(a)  Lead  is  a  toxic  metal  that  is  used 
as  a  component  of  glazes  and  decorative 
decals  on  ceramics,  including  some 
ornamental  and  decorative  ceramicware. 
The  use  of  ornamental  or  decorative 
ceramicware  to  prepare,  serve,  or  hold 
food  may  re.sult  in  the  leaching  of  lead 
from  the  glaze  or  decoration  into  the 
fcjod.  The  provisions  of  paragraph  fb)  of 
this  section  are  necessary  to  ensure  that 
ornamental  or  decorative  ceramicware 
bear  adequate  indications  that  they  are 
not  to  be  used  for  food-handling 
purposes. 

ft»)  Ornamental  t>r  decorative 
ceramicware  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  July  13, 
1994  appears  to  be  suitable  for  food  use 

will  be  considered  to  be  for  food  use 
unless: 

(l)It  be^rs; 

(i)  A  conspicuous  stick -on  label  oq  a 
surface  clearly  visible  to  consumers  tkal 
slates  in  legible  script  in  letters  at  least 
3.2  millimeters  (0.125  inch)  in  height 
one  of  the  following  messages:  "Not  for 
Food  Use.  May  Poison  Food,"  "Not  for 
Food  Use.  Glaze  contains  lead.  Food 
Vsf:  .May  Result  in  Lead  Poisoning,"  and 
"Not  for  FockI  Use— Food  Consumed 
from  this  Vessel  May  be  Harrafiil,"  and 

(•i)  A  Cfir.spicuous  and  legible 
permanent  .st.itemeni  of  the  message 
selected  from  paragraph  (b)(l)li)  rj  this 
se<1ion  molded  or  fired  onto  the  exterior 
surface  of  the  base  or,  when  the 
ceramicware  is  not  fired  after 
decoration,  permanently  painted  imlo 
the  exterior  surface  ol  the  base.  This 
pennanent  statement  shall  bo  in  letters 
at  least  3.2  millimeters  (0.125  indi)  in 
height,  except  that  if  insufficieiii  space 
exists  for  the  permanent  statement  in 
letters  of  such  height,  the  statement 
shall  be  in  the  largest!  tetters  that  will 
allow  it  to  fit  on  the  tMse  of  the  piece. 
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provided  that  the  letters  are  at  least  1.6 
millimeters  (0.062  inch)  in  height;  or 

(2)  A  hole  is  bored  through  the 
potential  food-contact  surface. 

(c)  In  addition  to  steps  required  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  the  following  optional 


infom  ation  may  be  provided  on  the 


ware: 


The  circle  of  the  above  symbol  should 
be  at  least  2.54  centimeters  (1  inch)  in 
diameter.  The  symbol  may  be  used  on 
the  temporary  label  or  applied  to  the 
base  of  the  piece  in  the  same  manner  as 
the  permanent  statement. 

Dated:  January  5, 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  94-706  Filed  1-11-94:  8:45  am) 

BILUNO  CODE  41«>-01-f 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  104 

[Docket  No.  R-«3-1699;  FR-3485-f-01] 

Administrative  Proceedings  Under 
Section  812  of  the  Fair  Housing  Act 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Final  rule.      • 

SUMMARY:  This  Bnal  rule  revises  the 
regulations  involving  discovery 
procedures  in  HUD  administrative 
proceedings.  The  revision  more  clearly 
sets  a  standard  whereby  a  party  or  a 
person  in  the  custody  or  under  the  legal 
control  of  a  party  will  not  be  required 
to  submit  to  a  physical  or  mental 
examination,  except  upon  order  of  the 
presiding  administrative  law  judge 
pursuant  to  a  motion  by  the  party 
requesting  the  examination  and  a 
showing  by  the  moving  party  that  the 
physical  or  mental  condition  of  the 
person  who  is  the  subject  of  the  request 
is  in  controversy  and  that  good  cause 
exists  for  the  requested  examination. 
EFFECTIVE  DATE:  February  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  L.  Carey,  Assistant  General 


(1)  y .  further  explanatory  statement 
concei  ning  the  decorative  nature  of  the 
piece,  such  as  "Decorative"  or  "For 
Decorftive  Purposes  Only,"  may  be 


for 
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Couns  jl  for  Fair  Housing,  Office  of  the 
Gener  il  Counsel.  Department  of 
Housi  ig  and  Urban  Development,  room 
9238,  151  Seventh  Street,  SW., 
Washi  ngton.  DC  20410-0500,  telephone: 
(202)    08-0570.  (This  is  not  a  toll-free 
numbf  r.)  A  telecommunications  device 
ng  impaired  persons  (TDD)  is 
at  1-600-543-8294. 


he;  iri 


la  )le  < 


SUPPL  -MENTARY  INFORMATION: 
Back|  round 

Partj  104  of  Title  24  of  the  Code  of 
Federal  Regulations  contains  HUD's 
regula  tions  governing  administrative 
proce  dings  under  section  812  of  the 
Fair  I  ousing  Act.  Under  24  CFR 
104.51 10  and  104.540,  any  party  may 
serve  jn  any  other  party  a  request  to 
subm  t  to  a  physical  or  mental 
exam  nation  by  a  physician,  specifying 
the  til  le,  place,  manner,  conditions,  and 
scope  of  the  physical  or  mental 
exam  nation,  and  the  person  or  persons 
who  \  'ill  make  the  examination. 
Relev  incy  is  the  only  explicit 
requii  ement  regarding  all  methods  of 
discoi  ery  provided  in  the  Fair  Housing 
Acts  mplementing  regulations,  24  CFR 
104.5  (0(b)  (1992).. 

Th«  Department  is  revising  24  CFR 
104.5  )0  and  104.540  to  conform  more 
close  y  to  Rule  35  of  the  Federal  Rules 
of  Civ  il  Procedure,  as  interpreted  in 
certai  i  Federal  court  precedents.  This 
reguh  tory  revision  is  designed  to 
furth<  r  the  already  developed  practice 
of  Fe<  eral  administrative  law  judges 
lookii  ig  to  Federal  Rules  of  Civil 
Proce  iure  in  instances  in  which  they 
construe  HUD's  regulations  governing 
administrative  filings  and  hearings.  See, 
e.g.,  I  VD  V.  ferrard,  Fair  Housing-Fair 
Lend  ng  (P-H)  para.  25.081  at  25,086 
(HUE  ALJ  Sept.  28, 1990)  (Accepting 
analo  ;y  to  Rules  41(b)  and  8(c),  Fed.  R. 
Civ.  F .);  HUD  v.  Downs.  HUDALJ  02- 
89-o:  22.  Order  at  2  (June  21, 1991) 
(Reli<  nee  on  Rules  28(a),  30(b)(7).  and 
32(d)  3)(B),  Fed.  R.  Civ.  P..  to  reject 


JMI 


used;  however,  such  additional 
statement  shall  be  placed  after  the 
required  statement. 

(2)  A  symbol  may  be  used  to  advise 
that  a  piece  of  ornamental  or  decorative 
ceramicware  is  not  to  be  used  with  food 
as  illustrated  below. 


respondents'  claim  that  deposition  was 
technically  defective);  and  Downs, 
Memorandum  Opinion  at  2  (Nov.  22, 
1991)  (Finding  Rule  24(a),  Fed.  R.  Civ. 
P.,  to  provide  guidance  for  resolution  of 
motion  to  intervene). 

:.  Rule  35  Standard 

Under  Federal  Rule  of  Civil  Procedure 
35,  relevancy  is  not  a  sufficient  basis  for 
a  court  to  order  a  physical  or  mental 
examination.  Schlagenhaufv.  Holder, 
379  U.S.  104, 118  (1964).  Rather, 
because  such  examinations  are  a  more 
intrusive  form  of  discovery  than  other 
available  discovery  methods,  Rule  35 
requires  stringent  standards  for  their  use 
in  Federal  court  litigation.  Such 
examinations  are  only  provided  for  by 
leave  of  court  and  in  limited 
circumstances. 
Rule  35  provides: 

When  the  mental  or  physical  condition 
(including  the  blood  group)  of  a  party  or  of 
a  person  in  the  custody  or  under  the  legal 
control  of  a  party,  is  in  controversy,  the  court 
in  which  the  action  is  pending  may  order  the 
party  to  submit  to  a  physical  or  mental 
examination  by  a  suitably  licensed  or 
certified  examiner  or  to  produce  for 
examination  the  person  in  the  party's 
custody  or  legal  control.  The  order  may  be 
made  only  on  motion  for  good  cause  shown 
and  upon  notice  to  the  person  to  be 
examined  and  to  all  parties  and  shall  specify 
the  time,  place,  manner,  conditions,  and 
scope  of  the  examination  and  the  person  or 
persons  by  whom  it  is  to  be  made. 

As  stated  in  Guilford  National  Bank  v. 
Southern  R.  Co..  297  F.2d  921, 924  (4th 
Cir.  1962),  "Under  Rule  35,  the  invasion 
of  the  individual's  privacy  by  a  physical 
or  mental  examination  is  so  serious  that 
a  strict  standard  of  good  cause, 
supervised  by  the  district  courts,  is 
manifestly  appropriate."  The  Supreme 
Court,  in  Schlagenhauf,  supra, 
emphasized  the  limited  circumstances 
under  which  a  court  may  order  mental 
or  physical  examinations  under  Rule  35: 


Sweeping  examiaattoos  of  a  party  who  has 
no«  affirmatively  put  into  issue  bis  own 
mental  or  physical  condilkxi  are  not  to  be 
autamatjcdlly  ordered  *   •   *  KJental  sad 
.    physical  exaiaications  are  only  to  be  ordered 
upon  a  discriminating  application  by  the 
district  judge  of  the  limiutioos  prescribed  by 
the  Rule.  To  hold  otherwise  would  mean  that 
such  examinations  couid  be  ordend 
routinely*  •   '  The  plain  language  of  Rr)e 
35  precludes  sucb  an  untoward  result. 

Schlagenhauf.  379  U.S.  at  121-22.  See 
also  In  re  Mitchell,  563  F.2d  143  (5th 
Cir.  1977)  (Rule  35  order  requires 
greater  showing  than  general  discovery 
under  Rule  26). 

The  requirements  under  Rule  35  differ 
from  those  imposed  by  other  discovery 
provisions  in  the  Federal  Rules  of  Qvil 
Procedure,  such  as  the  taking  of  oral  and 
written  depositions  (Rules  26-32), 
interrogatories  to  parties  (Rule  33),  and 
the  production  of  dociijnents  (Rule  34). 
None  of  these  other  discovery  methods 
require  that «  matter  be  "in  controversy" 
and  only  Rule  34  imposes  a  requireoieni 
that  the  moving  party  affinnatively 
demoristrate  "good  cause."  See 
Schlagenhauf.  379  U.S.M  117.  In 
general,  other  discovery  devices  under 
the  Federal  Rules  of  Gvil  Procedure  do 
not  require  leave  of  court. 

Rule  35  requires  that  the  party 
requesting  •  physical  or  meotal 
examination  make  «  motion  and  meet 
notice  requirements.  For  such  a  motion 
to  be  granted,  the  followii^  staodard 
must  be  met: 

1.  The  physical  or  mental  condition  of 
the  person  to  be  examined  must  be  in 
controversy;  and 

2.  There  must  be  a  showing  of  good 
cause. 

These  requirements  are  not  met  by 
"mere  conclusory  allegations  of  the 
pleadings — oor  by  mere  relevance  to  the 
case — but  require  an  affirmative 
showing  •  •   •  that  each  condition  as  to 
which  the  examination  is  sought  is 
really  and  genuinely  in  controversy  and 
that  good  cause  exists  for  wdering  each 
particular  examination."  Schlagenhauf. 
379  U.S.  at  118.  Precedent  establishes 
that  it  is  the  moving  party  whid)  has  the 
burden  of  demonstrating  that  this 
standard  is  mot.  Id. 

a.  "In  Controversy"  Requiremenl 

Federal  precedents  have  varied  in 
their  interpretation  of  the  "in 
controversy"*  requirement.  In  negligence 
cases,  courts  generally  have  been 
receptive  to  ciefondants'  requests  for 
such  examinations  where  physical  or 
mental  injury  is  cUiined.  See 
Brandeaberg  v.  El  Al  krad  Aiiiines.  79 
F.RJX  S43  (1978)  (ontering  peydatatric 
exanBnatMm  ofplaintifranesHig 
negligent,  careless  and  reddess 


treatment  caused  her  "physical, 
emotional,  mental  stress,  and  mental 
and  psychiatric  injuries*');  ^4artin  v. 
TindeJl,  98  So.  2d  473,  cert,  denied.  355 
U.S.  959  (negligence  case  indicating 
physical  exams  are  granted  as  a  matter 
of  course  in  such  cases).  Even  in 
negligence  cases,  however, 
examinations  may  not  he  ordered  where 
damages  only  for  past  injury  are  alleged, 
rather  than  damans  for  present 
suffering.  Winters  v.  Trovta.  495  F.2d 
839  (2d  Qr.  1974);  Coca-Cola  Bottling 
Co.  v.  Torres,  255  F.2d  149  (1st  Gr 
1958). 

In  the  civil  rights  cases,  however, 
courts  have  demonstrated  greater 
reluctance  to  order  such  examinations. 
In  Cody  v.  Marriot  Corporatioa,  103 
F.R.D.  421.  422-23  (D.  Mass.  1984),  the 
court  indicated  that  the  standard  for 
ordering  such  examinations  in 
discrimination  cases  is  more  stringent 
than  in  tort  cases  involving  negligence. 

The  reported  civil  rights  cases 
interpreting  Rule  35  have  generally 
involved  requests  by  defendants  for 
mental  examinations  of  plaintiffs.  A 
review  of  employment  discrimination 
cases  interpreting  Rule  35  demonstrates 
that  mental  examinations  of  plaintiffs 
are  not  routinely  ordered  in  such  cases 
simply  because  plaintiffs  may  daim 
damages  for  emotional  distress. 
Furthermore,  a  claim  of  emotional 
distress  is  not  considered  to  place 
automatically  a  plaintifTs  mental 
condition  in  controversy. 

Cody,  referred  to.  supra,  was  one 
important  employment  discrimination 
case  involving  the  application  of  Rule 
35.  Gting  Schlagenhauf.  Cody  refused 
to  order  a  mental  examination  of  a 
plaintiff  who  dairaed  emotional  distress 
as  a  result  of  emplovmenf 
discrimination.  Cody  indicated  that  the 
outcome  might  have  been  different  had 
the  plaintiff  not  merely  "made  a  claim 
of  emotional  distress"  but  instead  had 
made  "a  daim  of  a  psychiatric  disorder 
requiring  psychiatric  or  psychological 
counseling."  Cody,  103  F.RD.  at  423. 
T^is  distinction,  based  on  the  severity 
of  the  injury  alleged,  has  also  been 
appUed  in  other  tort  contexts.  See,  e.g., 
Anson  v.  Fickel,  110  F.R.D.  184. 186 
(N.D.  Ind.  1986)  (traffic  acddent  case 
dting  Cody  end  making  same 
distinction). 

Cody  also  noted  that  the  moving  party 
had  shown  no  authority  for  the 
proposition  that  "emotional  distress"  is 
synonymous  with  "mental  condition," 
as  that  term  is  used  in  Rule  35.  Cody, 
103  F.RD.  at  422  n.2.  Cbrfy  indicated 
that  if,  in  contrast,  the  plaintiff  were  to 
use  the  services  of  a  p^rcfaiatrist  or 
psydiotogist  at  a  later  date  for  use  at 
trial,  tke  court  would  consider  allowing 


the  defendants  to  conduct  the  Rule  35ta) 
examination.  Cody.  103  F.RD.  at  423. 

Thus,  Cody  suggested  two  factors  thai 
differentiate  the  drcumstances  in  which 
the  "in  controversy"  require,-iient  would 
or  would  not  be  met. 

h.  "Good  Cause"  Requirement 

In  addition  to  the  "in  controversy'" 
requirement,  an  examination  may  only 
be  ordered  if  "good  cause"  is  also 
shown.  The  good-cause  requirement  is 
not  a  "mere  formality."  but  is  a  "plainly 
expressed  limitation  on  (Rule  35'sJ  use 
*   •    •."  Schlagenhauf,  379  U.S.  at  lift. 

Schiogenhauf  xMlsd  with  approval  the 
discussion  of  the  "good  cause" 
requirement  in  Guilford  National  Bank 
V.  Southern  R.  Co.,  297  F.2d  921,924 
(4th  Gr.  1962).  In  Guilford,  the  court 
stated  that  "the  Rules  indicate  that  there 
must  be  a  greater  showing  of  need  under 
Rules  34  and  35  than  under  the  other 
discovery  rules,"  and  that  the 
requirement  would  be  "meaningless"  »f 
it  could  be  estabHshed  by  "mereJy" 
showing  that  the  information  sought  is 
relevant.  Guilford,  297  F.2d  at  924. 
Although  the  Guilford  court  discussed 
the  "good  cause"  requirement  in  the 
context  of  the  plaintifTs  Rule  34  request 
for  production  of  docunrmnts  (which  the 
court  denied),  it  stated  the  policy  reason 
for  imposing  the  "good  cause" 
requirement  of  Rule  35:  "the  invasion  of 
an  individual's  privacy  by  a  physical  or 
mental  examination  is  so  serious  that  a 
strict  standard  of  good  cause,  supervised 
by  the  district  courts,  is  manifestly 
appropriate."  Id.  The  court  further 
stated,  "IR)e!evancy  is  not  the 
equivalent  of  good  cause  •   •  •." 
Guilford.  297  F.2d  at  925. 

Other  precedents  establish  that  "The 
ability  of  the  movant  to  obtain  the 
desired  information  by  other  means  is 
also  relevant"  to  the  determination  of 
whether  good  cause  is  shown. 
Schlagenhauf,  379  U.S.  at  118.  This 
prindple  has  been  applied  in  several 
subsequent  reported  decisions.  In 
Anson,  110  F.R.D.  at  186,  a  traffic 
accident  ca«e.  the  court  considered  the 
fact  that  the  defendants  had  utilized 
other  discovery  procedures  before 
seeking  a  mental  examination  of  the 
plaintiff.  In  ordering  a  mental 
examination  of  the  plaintiff.  Anson 
considered  the  defendant's  attempts 
first  to  obtain  information  through 
alternative  means  such  as  submitting 
the  plaintiffs  medical  records  to  the 
defendants'  own  expert  for  analysis. 
Other  tort  cases  have  recqgnized  that 
where  medical  reports  are  provided, 
good  cause  may  no  longer  exist  lor 
ordering  a  meitta!  examination.  See 
Hughes  V.  Groves.  47  rJl.D.  52.  57 
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(1969);  Petition  of  Trinidad  Corp.,  238 
F.  Supp.  928.  935  (1965). 
.  This  principle  has  been  applied  as 
well  in  cases  where  the  plaintiff  seeks 
a  mental  examination  of  the  defendant. 
For  example,  in  Marroni  v.  Matey,  82 
F.R.D.  371  (1979).  a  tort  case  involving 
a  child  injured  in  a  boating  accident,  the 
plaintiff  requested  a  psychological  exam 
of  the  defendant  boat  operator  to  show 
that  he  was  incapable  of  properly 
operating  it  and  understanding  safety 
rules.  The  court  denied  the  request 
holding  that  the  plaintiff  first  had  to 
utilize  less  intrusive  methods  of 
discovery  to  attempt  to  obtain  the 
desired  information.  Marroni,  82  F.R.D. 
at  372. 

2.  Application  of  Rule  35  Standard  to 
Fair  Housing  Cases 

Two  recent  Federal  Administrative 
decisions.  HUD  v.  Ocean  Sands,  Inc., 
HUDALJ  04-90-0231-1.  Order  (April 
20, 1993);  HUD  v.  Ocean  Parks  Jupiter 
Condominium  Association,  Inc., 
HUDALJ  04-90-0589-1  and  04-90- 
0604-1,  Order  Denying  Motion  for 
Protective  Order  (December  8. 1992). 
appear  to  set  a  standard  under  which  a 
defendant  may  obtain  a  mental 
examination  of  an  aggrieved  person 
simply  because  damages  for  emotional 
distress  are  being  sought.    , 

The  Secretary  believes  such  a 
standard  is  inappropriate  in  fair  housing 
cases.  Rather,  as  provided  for  in  this 
revised  rule,  fair  housing  cases  are 
governed  by  a  more  restrictive  standard, 
consistent  with  the  standards  that  have 
been  applied  in  other  civil  rights 
contexts.  The  Department,  following  the 
lead  of  courts,  has  commonly  relied  on 
civil  rights  cases  in  other  contexts, 
especially  employment  discrimination 
precedents,  for  guidance  in  housing 
discrimination  cases  under  the  Fair 
Housing  Act.  See,  e.g..  Huntington 
Branch.  N.A.A.C.P.  v.  Town  of 
Huntington,  844  F.2d  926,  935  (2d  Cir.), 
affd.  488  U.S.  15  (1988);  HUD  v. 
Blackwell,  Fair  Housing-Fair  Lending 
(P-H)  para.  25,001  at  25,005  (1989). 
This  rule  furthers  that  practice  by 
looking  to  Federal  court  precedents 
construing  Rule  35  to  allow  such 
examinations  only  in  limited 
circumstances. 

Under  the  revised  standard,  the  fact 
that  the  Secretary,  on  behalf  of  an 
aggrieved  person,  or  an  intervening 
aggrieved  person,  may  request  a  large 
amount  of  monetary  relief  and/or 
signiHcant  reUef  for  emotional  distress, 
would  not  support  an  order  requiring 
the  aggrieved  person  to  submit  to  a 
mental  examination.  Rather,  the 
Department  adopts  a  standard 
consistent  with  Rule  35  which  requires 


that  the  jnoving  party  demonstrate  that 
the  aggnfeved  person's  mental  condition 
is  "in  controversy"  and  that  "good 
cause"  e  <ists. 

a.  Applii  :ation  of  "In  Controversy" 
Requirei  lent 

The  D  jpartment  believes  that  a  claim 
of  emoti  )nal  distress  is  different  from 
putting  1  nental  condition  "in 
controv«  rsy."  See  Cody,  103  F.R.D.  at 
422  n.2.  leather,  the  Department  adopts 
the  two  actors  cited  in  Cody,  to 
distingu  sh  circumstances  in  which  the 
"in  cont  -oversy"  requirement  is  met 
from  the  se  in  which  the  requirement  is 
not  met,  where  the  respondent  is 
seeking  i  mental  examination  of  an 
aggrieve  d  person.  In  general,  unless  one 
or  more  of  these  factors  is  met,  an 
aggrieve  d  person  should  not  be  ordered 
to  undei  go  a  mental  examination. 

The  fi  :st  factor  that  the  Department 
will  app  ly  is  whether  the  plaintiff  has 
made  "t  claim  of  a  psychiatric  disorder 
requirin  i  psychiatric  or  psychological 
counsel  ng"  or  "a  claim  of  emotional 
distress  "  See  Cody,  103  F.R.D.  at  423. 
General  y.  in  the  former  circumstance, 
the  "in  i  lontroversy"  requirement  would 
be  met,  ivhile  in  the  latter  circumstance 
it  wouU  not  be  met. 

The  s  K:ond  factor  that  the  Department 
will  api  ly  under  the  revised  standard  is 
whethei  the  aggrieved  person  intends  to 
introdui  :e  at  hearing  the  expert 
testimo  ly  of  a  psychiatrist  or 
psycho  agist  to  support  a  claim  of 
mental  )r  emotional  injury.  See  Cody, 
103  F.R  D.  at  423.  In  general,  if  so,  the 
"in  con  roversy"  requirement  will  be 
met  but  if  not.  the  "in  controversy" 
requirei  nent  will  not  be  met. 

b.  Appl  cation  of  "Good  Cause" 
Require  rnent 

In  de  ermining  whether  the  second 
requirei  nent.  "good  cause"  is  met,  the 
Depart!  lent  will  require  more  than  mere 
relevanfcy.  Instead,  where  there  is  a 
claim  o  mental  or  emotional  distress, 
the  Dep  artment  will  consider  whether 
the  res]  ondents  have  had  and  exercised 
the  opportunity  to  obtain  and  present 
informs  tion  about  an  aggrieved  person's 
mental  or  emotional  state  through  other 
less  int  usive  means.  These  alternatives 
may,  in  appropriate  circumstances, 
include  deposing  the  aggrieved  person 
in  adva  nee  of  trial  as  to  his  or  her 
injuries ,  using  direct  or  cross 
examin  ation  of  the  aggrieved  person  at 
hearing  as  to  such  injuries, 
interro  ;atories.  requests  for  production 
of  doc\  ments.  and.  where  aggrieved 
person:  have  consulted  psychiatrists  or 
psycho  ogists,  evaluation  of  those 
record!  by  respondents'  owm  experts. 
See  Sc  ilagenhauf  379  U.S.  at  118; 


Hughes,  supra;  Petition  of  Trinidad 
Corp.,  supra:  Anson,  103  F.R.D.  at  186. 
Where  a  mental  examination  is 
requested,  the  burden  shall  be  on  the 
moving  party  to  establish  why  these 
alternative  methods  have  not  been  used, 
or  where  used,  why  these  alternative 
methods  have  proven  insufficient. 

The  Department  believes  that  the 
same  policy  reason  for  applying  strict 
standards  in  federal  court  litigation  in 
civil  rights  cases  applies  equally  to  the 
administrative  process,  where  litigants 
should  not  be  forced  to  abandon  their 
right  to  privacy  by  choosing  the 
administrative  forum  rather  than 
electing,  pursuant  to  42  U.S.C.  3612,  to 
have  the  matter  tried  in  Federal  district 
court.  The  current  administrative 
standard  has  been  interpreted  in  a 
manner  that  may  make  it  easier  for 
respondents  to  obtain  orders  requiring 
aggrieved  persons  to  submit  to  physical 
or  mental  examinations  than  would  be 
the  case  in  Federal  court  litigation.  Such 
a  situation,  if  allowed  to  continue,  could 
lead  HUD  complainants  to  elect  to  have 
their  matter  heard  in  federal  court, 
rather  than  in  the  administrative  forum, 
since  the  differing  standards  would 
make  federal  courts  better  protectors  of 
their  privacy  rights.  This  regulatory 
revision  is  intended  to  ensure  that 
aggrieved  persons  who  have  been 
victims  of  alleged  discrimination  will 
not  be  victimized  again  by  being  made 
to  undergo  unjustified  probing  into  their 
physical  or  mental  condition  by 
respondents  while  the  Government 
endeavors  to  protect  their  civil  rights. 
The  regulation,  however,  still  allows  for 
examinations  in  those  limited 
circumstances  where  such  examinations 
are  shown  to  be  necessary. 

A  further  negative  consequence  of 
recent  administrative  rulings  on  this 
issue  is  less  expeditious  and  more 
expensive  discovery  and  hearings 
contrary  to  the  dictates  of  42  U.S.C. 
3612(d)(1)  and  (2);  24  CFR  104.500(b) 
(1992).  See  HUD  v.  Downs,  2  Fair 
Housing-Fair  Lending  (P-H)  para.  25,234 
at  25,235  n.l  (Nov.  22. 1991).  The  cost 
of  expert  psychiatric  or  psychological 
testimony  is  prohibitive  in  many 
administrative  hearings.  While  expert 
testimony  for  both  sides  in  Fair  Housing 
Act  cases  might  be  necessary  to  the  trier 
of  fact  in  limited  circumstances,  in 
general  the  time  and  expense  involved 
in  their  use  would  clash  directly  with 
Congress's  mandate  that  discovery  and 
hearings  be  conducted  "as  expeditiously 
and  inexpensively  as  possible".  42 
U.S.C.  3612(d)(1)  and  (2).  See  also  24 
CFR  104.500(b);  HUD  v.  Downs,  2  Fair 
Housing-Fair  Lending  at  25,235  n.l. 
Recent  interpretations  of  the  current 
regulation,  which  appear  to  order 
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examinations  without  the  need  for  the 
moving  party  to  meet  strict  "in 
controversy"  and  "good  cause" 
requirements,  could  lead  to  more  time- 
consuming  and  expensive 
administrative  litigation. 

3.  Examination  by  >Jon-Physicians 

This  final  rule  is  revised  to  conform 
to  Rule  35  in  another  respect  as  well. 
Federal  Rule  of  Civil  Procedure  35  was 
revised  effective  December  T.  1991, 
subsequent  to  the  Department's 
promulgation  of  24  CFR  104.540  at  54 
FR  3232  (Jan.  23,  1989).  That  revision 
authorized  courts  to  require  physical  or 
mental  examinations  conducted  By  any 
person  who  is  suitably  licensed  or 
certified,  rather  than  limiting  such 
examinations  to  those  conducted  bv  a 
physician,  as  under  the  literal  language 
of  HUD's  current  .'egulation. 

The  Advisorj-  Committee  Notes  to  the 
1991  Amendment  to  Rule  35  are 
particularly  useful  in  understanding 
how  this  change  to  the  revised  rule  shall 
operate.  The  Advisory  Committee  .Note 
states: 

The  rule  was  revised  in  196S  by 
Congressional  enactment  tc  authorize  mer.:a) 
examinations  by  licensed  clinicai 
psycholngists.  This  revision  extends  that 
amendment  to  include  other  certified  or 
licensed  professionals,  such  as  dentists  cr 
occupational  therapists  who  are  not 
physicians  or  clinical  psychologists,  but  who 
may  be  weil-qualified  to  give  valuable 
testimony  about  the  physical  or  mentaJ 
condition  that  is  the  subject  of  dispute. 
The  requirement  that  the  examiner  be 
suitably  licensed  or  cenified  is  a  new 
requirement.  The  court  is  '.bus  expressly 
authorized  to  assess  the  credentials  of  the 
examiner  to  assure  that  no  person  is 
subjected  to  a  court-crdered  exa.'nination  by 
an  examiner  whose  testimony  would  be  of' 
such  limited  value  that  if  would  be  uniust  to 
require  the  person  to  undergo  the  invasion  of 
privacy  associated  with  the  exdminarion 
This  authority  is  not  whoi'y  new.  for  under 
the  former  rule,  the  court  retained  discretion 
to  refuse  to  order  an  examination,  or  to 
restrict  an  examination.  6  Wright  &  Miller. 
Federal  Practice  &  Procedure  section  2234 
(1986  Supp.)  The  revision  is  intended  to 
encourage  the  exercise  of  d-iis  discretion, 
especially  with  respect  to  examinations  bv 
persons  having  narrow  qiialit'cations. 

The  court's  responsibility  to  determine  the 
suitabilitA-  of  the  examiners  qualincations 
applies  even  to  a  proposed  examination  hv  a 
physician.  If  the  proposed  examination  and 
testimony  calls  for  an  expertise  that  the 
proposed  examiner  does  not  have,  if  should 
not  be  ordered,  even  if  the  proposed 
examiner  is  a  physician.  The  rule  does  not. 
however,  require  that  the  license  or 
certificate  be  conferred  by  the  jurisdiaion  in 
which  the  examination  is  conducted. 

The  Departlnent  is  publishing  this 
rule  as  a  final  rule  without  prior  public 
notice  and  opportunity  to  comment 


because  the  rule's  content  is  technical  in 
nature  and  limited  to  the  practices  and 
procedures  associated  wiUi 
administrative  proceedings. 

Other  Matters 

An  environmental  finding  under  the 
National  Environmental  Polic>'  Act  (42 
U.S.C.  4321—4347)  is  unnecessary 
because  this  rule  relates  to  agency 
administrative  procedures  governing 
discovery  of  evidence. 

This  final  rule  was  determined  to  be 
non-significant  and  therefore  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866.  Regulatory  Planning  and  Review, 
which  was  signed  by  the  President  on 
September  30,  1993. 

The  Secretary,  in  approving  the 
publication  of  this  rule,  certifies  in 
accordance  with  5  U.S.C.  605;b)  (the 
Regulator>'  Flexibility  Act),  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  mle  is  a  technical, 
procedural  change  which  onlv  affects 
operations  within  HUD.  The  rule  does 
not  affect  substantive  rights. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  have  no 
significant  impact  on  family  formation. 
maintenance,  and  general  well-being. 

The  General  Counsel,  as  the 
Designated  official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule,  if 
implemented,  would  have  no  significant 
impact  on  federalism. 

This  rule  was  listed  as  item  1623  in 
t.he  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  2."), 
1993 (58  FR  56408,  56445)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

(The  cataJog  of  Federal  Domestic  -Assistance 
program  nu.mber  and  title  is  14.400,  Equal 
Opportunity  in  Housing  ) 

List  of  Subjects  in  24  CFR  Part  104 

Administrative  practice  and 
procedure.  Aged,  Fair  Housing, 
Individuals  with  disabilities,  Mortgages. 
Penalties. 

Accordingly  24  CFR  part  104  is 
amended  as  follows: 

PART  104— ADMINISTRATIVE 
PROCEEDINGS  UNDER  SECTION  812 
OF  THE  FAIR  HOUSING  ACT 


2.  Section  104.500  is  amended  by 
revising  paragraph  (c)(3)  and  by  adding 
paragraph  (c)(5)  to  read  as  follows; 

$104,500    Discovery. 

•  •        •        •        , 

(c)  •  •   * 

(3)  Requests  for  the  production  of 
documents  or  other  evidence,  for 
inspection  and  other  purposes. 

•  •        •        •        • 

(5)  Upon  motion  of  a  party,  the 
presiding  administrative  law  judge  may 
issue  an  order  requiring  a  phvsical  or  " 
mental  examination  of  a  party  or  of  a 
person  in  the  custody  or  under  the  legal 
control  of  a  party. 

•  •        •        •        • 

3.  Section  104.540  is  amended  bv 
revising  the  section  heading,  by 
removing  paragraphs  (a)(3)  and  {b)(4), 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

§  1 04.540    Physical  and  mental 
examinations. 

•  •        •        •        , 

(d)  Upon  motion  of  any  party,  when 
the  mental  or  physical  condition 
(including  the  blood  group)  of  a  party  or 
of  a  person  in  the  custody  or  under  the 
legal  control  of  a  party,  is  in 
controversy,  the  presiding 
administrative  law  judge  mav  order  the 
party  to  submit  to  a  physicafor  mental 
examination  by  a  suitably  licensed  cr 
certified  examiner  or  to  produce  for 
examination  the  person  in  the  party's 
custody  or  legal  control.  The  order'mav 
be  made  only  on  motion  for  good  cause 
shown  and  upon  notice  to  the  person  to 
be  examined  and  to  all  parties  and  shall 
specify  the  time,  place,  manner, 
conditions,  and  scope  of  the 
examination  and  the  person  or  persons 
by  xvhom  it  is  to  be  made.  A  report  of 
the  examiner  shall  be  made  in 
accordance  with  Rule  35(b)  of  the 
Federal  Rules  of  Civil  Procedure 

Dated  December  17,  1993. 

Roberta  Achteoberg. 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opporturtity. 

[FR  Doc  94-691  Filed  l-n-94  8  45  ami 

BtLUNC  CODE  4210-2S-P 


1.  The  authority  citation  for  part  104 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  3600- 
3620. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  40a 

Defense  Contracting;  Reporting 
Procedures  on  Defense-Related 
Employment 

AGENCY:  Office  of  the  Secretary .  DoD. 
ACTION:  Final  rule. 


SUMMAKYi  This  rule  is  the  fiscal  year 
1993  revision  of  the  section  listing  DoD 
contractors  receiving  ccmtiact  awards  of 
$10  million  or  more.  This  part  is 
published  to  comply  with  the 
provisions  of  section  1,  Public  Law  97- 
295.  October  12. 1982;  10  U.S.C.  2397. 
EFFECTIVE  DATE:  September  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.S.  Drake,  Acting  Director. 
Directorate  for  Information  Operations 
and  Reports.  Washington  Headquarters 
Services.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington.  VA  22202-4302: 
Telephone  (703)  746-0334. 

List  of  Sub|ects  in  32  CFR  Part  40a 

Armed  forces.  Conflicts  of  interest. 
Government  employees.  Government 
procurement.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  32  CFR  part  40a  is  revised  to 
read  as  follows: 

PART  40a— DEFENSE  CONTRACTING: 
REPORTING  PROCEDURES  ON 
DEFENSE-RELATED  EMPLOYMENT 

Authority:  10  U.S.C.  2397. 

§  40a.1    Department  of  Defenae  contractors 
racelvtng  awards  of  S1 0  mHlton  or  mora. 

Fiscal  Year  1993 

A&E  Industries,  Inc. 

AAlCorp. 

AARCorp. 

ABB  Flakt  Inc. 

Abu  Dhabi  National  Oil  Co. 

ACS  Construction  Co.  of  Miss. 

AEL  Defense  Corp. 

AIL  Systems,  Inc. 

AM  General  Corp. 

AT&T  Communications,  Inc. 

AlTs  Plumbing  &  Metal  Work 

AWD  Technologies,  Inc. 

Abacus  Technology  Corp. 

Abbott  Laboratories 

Access  Energy  Corp. 

Accudyne  Corp. 

Actus  Corp.  &  Sundt  Corp.  JV 

Advance,  Inc. 

Advanced  Electronics  Co. 

Advanced  Marine  Enterprises 

Aepco,  Inc. 

Aerojet 

Aerospace  Corp.,  The 

Afram  Lines,  Ltd.,  USA 

Agip  Petroli  SPA 

Agusta  Aerospace  Services — AA 

AirBP 

Air  Treads,  Inc. 

Airfoil  Textron,  Inc. 

Aksarben  Foods,  Inc. 

Al  Rashid  Abdullah  Abu  Nayyan 

Al-Abdulkader  Trade  &  Contract 

Alberid  Corp. 

Alisud  Handling  SPA 

All  Star  Maintenance,  Inc. 
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Alliant '  edisystems.  Inc. 

Alliant  ^etro,  Inc 

Allied  Signal  Aerospace  Co. 

Allied  Signal,  lac. 

Alpha  Marine  Services,  Inc. 

Altama  Delta  Corp. 

Amerada  Hess  Corp. 

American  Engineer  Corp. 

American  Fuel  Cell  &  Coated  Fabrics 

Americin  Management  Systems,  Inc. 

American  Overseas  Maine  Corp. 

American  Systems  Corp. 

American  Systems  Engineering  Corp. 

Americin  Telephone  &  Telegraph  Co. 

American  Trans  Air,  Inc. 

Amerinp,  Inc. 

Ameten  Inc. 

Amherst  Systems,  Inc. 

Amoco  pil  Corp. 

Amtec  torp. 

Analysis  &  Technology,  Inc. 

Analyttt:  Services,  Inc. 

Anderstn  De  Bartolo  Pan,  Inc. 

AndruUs  Research  Corp. 

Angeloh.  k  Co.,  Inc. 

Applie*  Data  Technology,  Inc. 

Applied  Research  Associates,  Inc. 

Appliec  Technology  Associates,  Inc. 

AralA^ 

Arctic :  Hope  Regional  Corp. 

Arinc,  nc. 

Arinc  I  esearch  Corp. 

Artco  Contracting,  Inc. 

Association  Momentanee  Entie 

Assuraiice  Technology  Corp. 

Astro  Space  Div.,  GE 

Astronautics  Corp.  of  America 

Atherton  Construction.  Inc. 

Atlantic  Coastal,  Inc. 

Atlantic  Marine  Holding  Co. 

Atlantic  Research  Corp. 

Atlantic  Richfield  Co. 

Atlas  Processing  Co. 

Autec  Range  Services 

Autonteted  Sciences  Group,  Inc. 

Avco  Corp. 

Avco  Kesearch  Labs 

Avondale  Industries.  Inc 

B&S  Transport 

BAM;^.  Inc. 

BDM  Qitemational.  Inc. 

BDM  Management  Services  Co. 

BEI  Electronics,  Inc. 

BJS  International  Associates 

BP  Exploration  &  Oil  Inc. 

BPOifCo. 

Babcotk  ft  Wilcox  Co. ,  The 

Baker  Michael  Corp. 

Balfour  Beatty  Const. ,  Inc 

Balfour  Beatty.  Inc. 

Balimoy  Mfg.  Co.  of  Venice 

BallCbrp. 

Baltin  ore  Gas  ft  Electric  Co. 

Banger  Support  Project 

Barretl  Refining  Corp. 

Bath  Iron  Works  Corp. 

Battel  e  Memorial  Institute 

Bay  S  lip  Management.  Inc. 

Bay  T  ujiers,  Inc 


JMI 


Bean  CF.  Corp. 

Bear  Steams  Co.,  Inc 

Bechtel  National,  Inc. 

Beech  Aerospace  Services,  Inc. 

Beech  Aircraft  Corp. 

Bell  Atlantic  Network  Svcs..  Inc. 

Bell  BQ  Co. 

Bell  Boeing  JV 

Bell  Helicopter  Services  Inc. 

Bell  Helicopter  Textron,  Inc. 

Bellemead  Development  Corp. 

Belleville  Shoe  Mfg-  Co- 

Bender,  Allen  L.,  Inc. 

Bender  Shipbuilding  ft  Repair  Co. 

Bendix  Field  Engineering  Corp. 

Beneco  Enterprises,  Inc. 

Benham  Companies,  Inc. 

Betac  Corp. 

Bethlehem  Steel  Corp. 

Bionetics  Corp. 

Black  ft  Decker  Corp. 

Black  ft  Veatch 

Black  ft  Veatch  Holding  Co. 

Black  Construction  Corp. 

Blake  Construction  Co.,  Inc. 

Blue  Cross  ft  Blue  Shield  of  South 

Carolina 
Boeing  Aerospace  Operations 
Boeing  Co.  &  Sikorsky  Aircraft  JV 
Boeing  Co.,  The 

Boeing  Sikorsky  Comanche  Team  JV 
Boland.  David,  Inc 
Bollinger  Machine  Shop  ft  Shipyard 
Bolt  Beranek  ft  Newman,  Inc. 
Bombardier,  Inc. 
Booz  Allen  ft  Hamilton,  Inc. 
Bozell  Jacobs  Kenyon  Eckhardt 
Brimhall-Palmer  Construction 
Brown  ft  Root  Services  Corp. 
Brown,  Dayton  T.,  Inc.  - 
Brunswick  Corp. 
Bundesamt  Fuer  Wehrtechnik 
Burch  R.A.  Construction  Co. 
Burle  Industries,  Inc. 
Bums  ft  Roe  Enterprises,  Inc. 
Bumside  Ott  Aviation  Training  Center 
C3,  Inc. 

C  Construction  Co.,  Inc. 
C-Cubed  Corp. 
CAQ  Intemational,  Inc. 
CAE  Industries,  Ltd. 
CAE  Link  Holdings  Co. 
CAS,  Inc. 

CBPO  of  America,  Inc. 
CFM  International,  Inc. 
CH2M  Hill  Companies,  Ltd. 
CIA  Espanola  De  Petroleos  SA 
CRS  Sirrine  Metcalf  ft  Eddy  JV 
CRSS,Inc 
CTA,  Inc. 

Caddell  Construction  Co..  Inc 
Cadillac  Gage  Textron,  Inc 
CaUfomia  Microwave,  Inc 
Galore  Enterprises,  Inc. 
Calspan  Corp. 
Camel  Manufacturing  Co. 
Cam{^ll  Soup  Co. 
Canadian  Commercial  Corp. 
Canadian  National  Railwajrs 


Cargill,  Inc. 

Carnegie  Mellon  University 

Games  Construction,  Inc. 

Carolina  Power  &  Light  Co.. 

Cartwright  Electronics.  Inc. 

Caterpillar,  Inc. 

Celsiustech  Electronics  ,^B 

Center  For  Naval  Analvses 

Central  Coast  Water  Authority 

Centra!  Gulf  Lines,  Inc. 

Centurj-  Concrete  Services,  Inc. 

Century  Technologies,  Inc. 

Ceridian  Corp. 

Certified  Slings,  Inc. 

Chamberlain  Manufacturing  Corp. 

Chem-Nuclear  Systems.  Inc. 

Chesapeake  &  Potomac  Telpphone  Co. 
Virginia 

ChevTon  US.\,  Inc. 

Chiiders  Construction  Co. 

Chromalloy  Gas  Turbine  Corp. 

Chrysler  Technoiogies  .Airborne 
Systems 

Cincinnati  Bell,  Inc. 

Cincinnati  Electronics  Corp. 

Cinpac.  Inc. 

Coastal  Eagle  Point  Oil  Co. 

Coastal  Healthcare  Group.  Inc. 

Coastal  Oil  New  England,  Inc. 

Coastal  Refining  &  Marketing 

Coastal  States  Trading,  Inc. 

Cocke  Bartlett  Jr.  Construction  Co. 

Codar  Technology,  Inc. 

Codex  Corp. 

Colejon  Mechanical  Corp. 

Coleman  Research  Corp. 

Colsa,  Inc. 

Coltec  Industries,  Inc. 

Columbia  Research  Corp. 

Comarco,  Inc. 
Comcon,  Inc. 

Commonwealth  of  Australia 
Communications  Satellite  Corp.  . 
Compania  De  Petroleos  De  Chile 
Compliance  Corp. 
Comprehensive  Technologies 

Intemational 
Comptek  Research,  Inc. 
Computer  Associates  Intemational 
Computer  Dj-namics,  Inc. 
Computer  Engineering  Association 
Computer  Sciences  Corp. 
Computer  Sciences  Rajtheon  JV 
Computer  Systems  Development 
Conagra,  Inc. 
Conax  Corp. 

Concord  Hill  Group,  Inc. 
Concurrent  Computer  Corp. 
Conner  Brothers  Constmction  Co. 
Consolidated  Senices,  Inc. 
Contel  Corp. 

Conti  Environmental.  Inc. 
Continental  Maritime  of  San  Diego 
Contrack  International,  Inc. 
Contraves,  Inc. 
Coors  Porcelain  Co. 
Cosmo  Oil  Co.,  Ltd. 
Cray  Research,  Inc. 
Crowley  .American  Transport,  Inc. 


Crjsen  Corp. 
Cubic  Corp. 

Cummins  Engine  Co.,  Inc. 
DB.A  Systems,  Inc. 
DCS  Corp. 

DKH  Healthcare  Corp. 
DME  Corp. 

DTH  Contract  Services,  Inc. 
Dakota  Tribal  Industries,  Inc. 
Dames  &  Moore 
Danis  Companies,  The 
Data  General  Corp. 
Day  ft  Zimmerman,  Inc. 
Day  &  Zimmerman.'Basil  Corp.  I\' 
Decisions  Systems  TechjioJog>- 
Deere  &  Companv 
of    Del  Jen.  Inc. 

Delta  Air  Lilies,  Inc. 

Delta  Dental  Plan  of  California 

Den  Norske  Stats  Oljeselskap  AG 

Deutsche  Bundesbahn 

Deutsche  Texaco  AG 

Deval  Corp. 

Development  Sciences  Corp. 

DeMec  Corp. 

Diagnostic  Retrieval  Systems 

Diamond  Shamrock  Refining 

Dick,  P.).  Contracting,  Inc. 

Dgital  Equipment  Corp. 

Digital  Systems  Research.  Inc. 

Diversified  Services 

Donohue  &  Associates,  Inc. 

Drake,  Donald  M.  Co. 

Draper,  Charles  Stark  Laboratories.  Inc. 

Dreadnought  Marine,  Inc. 

Drexel  Industries,  Inc. 

Du  Pont,  E.I.  de  Nemours  &  Co. 

Dual,  Inc. 

Duchossois  Enterprises,  Inc. 

Dynamics  Research  Corp. 

Eh'ncorp 

EKnetics,  Inc. 

E-Systems,  Inc. 

EA  Engineering  &  Science  TechnoJocv 

EC  III  JV  **• 

ECC  Intemational  Corp. 

EDO  Corp. 

EDP  Enterprises,  Inc. 

EER  Systems  Corp. 

EG&G.Inc. 

EG&G  Management  Systems 

EG&G  Riticon 

EG&G  Washington  Analytical  Services 

Center 
ESL,  Inc. 

ETA  Technologies  Corp. 
Eagan  McAllister  Associates 
Eagle  Technology.  Inc. 
Earl  Industries,  Inc. 
Earth  Technology  Corp. 
East  Penn  Manufacturing  Co. 
Eastman  Kodak  Co. 
Eaton  Corp. 

Ebasco  Constructors,  Inc. 
Ebasco  Services,  Inc. 
Ecology  ft  Environment,  Inc. 
Edge  Systems,  Inc. 
EldsTie,  Inc. 
Electro  Methods,  Inc. 


Electronic  Component  Sales 

Electronic  Data  Systems  Corp. 

Electronic  Warfare  Associates 

Electronics  &  Space  Corp. 

Electrospace  Systems,.Inc. 

Elf  France 

Elometa  Corp. 

Emergency  Medical  Serv  ices  Associates 

Empresa  Nacional  De  Energia  El 

Endevco,  Inc. 

Engineered  Support  Systems 

Engineering  Research  Assoc. 

Engineering  Science.  Inc. 

Enginetics  Corp. 

Ensafe/Allen  &  Hoshall 

Ensco,  Inc. 

Entek,  Inc. 

EntwistleCo.,The 

Environmental  Research  Institute  of 

Michigan 
Environmental  Science  &  Engineering 
Environmental  Technologies  Group  " 
Exide  Electronics  Corp. 
Exodyne,  Inc. 

Exxon  Co..  USA  ; 

Exxon  Intemational  Serv  ices  < 

PEL  Corp. 

FKW,  Inc.  .^ 

FMC  Corp.  I 

FMS  Corp. 

FN  Manufacturing,  Inc. 
Fairchild  Aircraft,  Inc. 
Fairchild  Industries.  Inc. 
Fairchild  Space  &  Defense  Corp 
Falcon  Microsystems,  Inc.  ; 

Farrell  Lines,  Inc. 
Federal  Data  Corp. 
Federal  Express 
Federal  Express,  Northwest  Airlines. 

PanAm  World  Airways.  Tower  Air  & 

United  Parcel  Service  JV 
Federal  Prison  Industries 
Federal  Republic  of  Germany 
Federal  Sector  Services 
Federal  Hoffman,  Inc. 
Ferguson  Williams,  Inc.  ' 

Fidelity  Technologies  Corp.  ' 

Firth  Construction  Co.,  Inc. 
Flightsafety  Intemational,  Inc. 
Flightsafety  Service  Corp. 
Florida  Power  &  Light  Co. 
Fluor  Corp. 
Fluor  Daniel,  Inc. 
Ford,  H.J.  Associates,  Inc. 
Foundation  Health  Corp. 
Freedon  Forge  Corp. 
Frito  Lay,  Inc. 
Frontier  Engineering,  Inc. 
G&C  Enterprises,  Inc. 
"  GDE  Holdings  Co.  (DE) 
GDE  Systems,  Inc. 
GEC  Avionics,  Ltd. 
GEC  Marconi  Co.,  Ltd. 
GM  Hughes  Electronics  Corp. 
GTE  Corp. 

GTE  Govemment  Systems  Corp. 
GTE  Hawaiian  Telephone  Co..  Inc. 
GTE  Products  Corp. 
GTE  Service 


GTE  Sylvania  Products 
Gaeco  International  Corp. 
Galaxy  Builders,  Inc. 
Garcia,  Luis  E.,  Inc 
Gary-Williams  Co. 

General  Atomics         

General  Directorate  of  PTT 
General  Dynamics  Corp. 
General  Electric  Ca 
General  Mills,  Inc. 
General  Motors  Corp. 
General  Research  Corp. 
General  Ship  Corp. 
Gentex  Corp. 
Geo  Centers,  Inc. 
Geo  Marine,  Inc. 
Georgia  Power  Co. 
Georgia  Tech  Research  Corp. 
Geronimo  Service  Co. 
Geste  Holdings  USA,  Inc. 
Giant  Industries,  Inc 
Gibraltar.  P.R.,  Inc. 
Gold  Line  Refining.  Ltd. 
Golden  Manufacturing  Co.,  Inc. 
Gonzales,  Al 
Goodrich.  B.F.  Co.,  The 
"  Goodyear  Tire  &  Rubber  Co..  The 
Government  Micro  Resources 
Government  of  Canada 
Government  Systems,  Inc. 
Government  Technology  Services 
Great  Lakes  Dredge  k  Dock  Co. 
Greenland  Contractors 
Grimberg,  John  C  Co..  Inc. 
Groundwater  Tech  Govt  Ser.,  Inc. 
Group  Financial  Partners,  Inc. 
Grumman  Aerospace  Corp. 
Grumman  Corp. 
Grumman  Data  Systems  Corp. 
Gulf  Coast  Trailing  Co. 
Gulfstream  Delaware  Corp. 
Gunver  Manufacturing  Co.,  Inc. 
Guyco  Engineering  Co. 
HCC  Acquisition  Ca,  Inc. 
HFSI,  Inc. 
HRI,  Inc. 

HSQ  Technology,  Inc. 
Halifax  Engineering,  Inc. 
Halliburton  Nus  Envmtl  Corp. 
Halter  Marine,  Inc. 
Harbert  Corp. 

Habor  Construction  Co.,  Inc. 
Harcon,  Inc. 
Hardaway  Co.,  Inc.,  The 
Hardie-Tynes  Manufacturing  Co. 
Harding  Associates,  Inc. 
Hamischfeger  Industries,  Inc. 
Harris  Corp. 

Harris  Magnavox  Systems  Ca  JV 
Harsco  Corp. 

Hartford  Steam  Boiler  Inspection  Co. 
Hawaiian  Electric  Industries 
Hawaiian  Independait  Refinery 
Haworth  International,  Ltd. 
Hazeltine  Corp. 
Henderson.  H.F.  Industries 
Hensel  Phelps  Construction  Co. 
Hercules,  Inc. 
Hermes  Consolidated.  Inc. 
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Heroux.  nc. 

Hess  Oil  Virgin  Islands  Corp. 

Hewlett  'ackard  Co. 

Hilton  S  ^sterns.  Inc. 

Hoffman  n  La  Roche,  Inc. 

Holly  Cc  rp. 

Holmes  I  c  Narver,  Inc. 

Holston  Defense  Corp. 

Honam  ( )il  Refin^y  Co.,  Ltd. 

Honeyw  ;11,  Inc. 

Hooks,  Mike.  Inc. 

Horizon ;  Technology,  Inc. 

Houston  Executive  Air  Service 

Howden  Group  America,  Inc. 

Howmet  Corp. 

Hughes  Aircraft  Co. 

Hughes  )anbur)  Optical  Systems 

Hughes  Data  Systems  &  BTG,  Inc.  JV 

Hughes  /lissite  Systems  Co. 

Hughes  Training  Systems,  Inc. 

Hunt  Building  Corp. 

Hyman,  [ieorge  Construction  Co. 

HvsterO  ale  Materials  Handling 

I-Net,  In :. 

ICF  Tec  nology.  Inc. 

ICI  Ame  -icas.  Inc. 

irr  Rese  irch  Institute 

ILC  Indi  stries.  Inc. 

IPAC 

IRISS  C(  . 

IT  Corp, 

ITT  Cor  I. 

ITT  Fed  !ral  Services  Corp. 

Iber  C  8  Sons.  bic. 

Iceland  'rime  Contractors 

Illinois  Jlove  Co. 

Incore,   nc. 

Indstria  Data  Link  Corp. 

Informa  ion  Handling  Services  Group 

Informa  ion  Spectnmi.  Inc. 

Informa  ion  Systems  Networks  Corp. 

Informa  ion  Tech  Solutions 

Infotec  tevelopment.  Inc. 

Ingalls  i  hipbuilding,  Inc. 

Institute  for  Defense  Analyses 

Intel  Co  p. 

Intelcon  i  Support  Services,  Inc. 

Intercor  tinental  Manufacturing  Co.,  Inc. 

Intergra  )h  Corp. 

Interma  ine,  USA 

Interme  rics.  Inc. 

Internal  onal  Business  Machines  Corp. 

Internal  onal  Marine 

Internal  onal  Technology  Corp. 

Interstal  e  Electronics  Corp. 

Israel  A  rcraft  Industries,  Ltd. 

Israeli  ^  [ilitary  Industries 

Isratex,  nc. 

J&J  Mail  itenance.  Inc. 

JJMA  Hi  (Idings,  Inc. 

JWK  Int  jmational  Corp. 

Jacobs  I  ngineering  Group,  Inc. 

James, '  .L.  &  Co.,  Inc. 

Jaycor 

Jered  Bi  own  Brothers,  Inc. 

Jersey  C  entral  Power  &  Light  Co. 

Johns  H  3pkins  University 

Johnsor ,  Al  Construction  Co. 

Johnsor  Controls  World  Service 


JMI 


Johnson,  Matthey,  Inc. 

Jonathan  Corp.,  The 

Jones  Group,  Inc.,  The 

Jones,  John  T.  Construction  Co. 

Jowett,  Inc. 

K&F  Industries  Inc. 

K&M  Maintenance  Ser\'ices 

KDI  Precision  Products,  Inc. 

KPMG  Peat  Marwick 

Kaiser  Aerospace  &  Electronics  Corp. 

Kaman  Aerospace  Corp. 

Kaman  Instrumentation  Corp. 

Kaman  Sciences  Corp. 

Kato  Corp. 

Kay  &  Associates,  Inc. 

Kaysam  Worldwide.  Inc. 

Kearfoot  Guidance  &  Navigation  Corp. 

Keco  Industries.  Inc. 

Keflavik  Contractors 

Kellogg  Co. 

Kestrel  Shipholding  Corp. 

Kiewit  Construction  Group.  Inc. 

Kiewit  &  Johnson,  Al  JV 

Kilgallon  Construction  Co. 

Knoll  Group,  The 

Kohlberg,  Kravis  Roberts  &  Co. 

KoUmorgen  Corp. 

Korea  Electric  Power  Corp. 

Korean  Air  Lines  Co.,  Ltd. 

Kovatch  Mobile  Equipment  Corp. 

Kraemer  Edward  &  Sons,  Inc. 

Kraft  General  Foods,  Inc. 

Krug  International  Corp. 

Kuwait  National  Petroleum  Co. 

Kyung  In  Energy  Co..  Ltd. 

LAS  Energy  Corp. 

LATA  Curls 

LAU  Acquisition  Corp. 

LG&E  Energy  Corp. 

LTV  Corp. 

Laidlaw  Environmental  Services 

Laketon  Refining.  Inc. 

Lane  Industries.  Inc. 

Lanthier.  Robert  J.  Co.,  Inc. 

Law  Companies,  Inc.,  The 

Lawrence  Associates.  Inc. 

Lear  Astronics  Corp. 

Lear  Siegler  Holdings  Corp. 

Leland  Electrosyslems.  Inc. 

Lewis,  Lee  Construction,  Inc. 

Life  Cycle  Engineering,  Inc. 

Light  Helicopter  Turbine  Engine  Co. 

Lilly,  David  B.  Co.,  Inc. 

Litton  Industries,  Inc. 

Litton  Systems,  Inc. 

Lobar,  Inc. 

Lockheed  Aeromod  Center,  Inc. 

Lockheed  Aeronautical  Systems  Co. 

Lockheed  Air  Terminal,  Inc. 

Lockheed  Corp. 

Lockheed  Engineering  &  Science 

Lockheed  Fort  Worth  Co. 

Lockheed  Missiles  &  Space  Co. 

Lockheed  Sanders,  Inc. 

Lockheed  Western  Export  Co. 

Locus,  Inc. 

Loggins  Meat  Co.,  Inc. 

Logicon,  Inc. 

Logicon  R&D  Associates 


Logistic  Services  International 
Logistics  Management  Institute 
Loral  Aerospace  Corp. 
Loral  Corp. 

Loral  Corp.,  Rolm  Mil-Spec  Compulera 
Division 

Loral  Vought  Systems 

Louis  Dreyfus  Energy  Corp 

Lucas  Aerospace 

Luhr  Brothers,  Inc. 

Lykes  Brothers  Steamship  Co.,  Inc. 

MCC  Construction  Corp. 

MQ  Telecommunications  Corp 

MDP  Construction  Inc. 

MDT  Advisers,  Inc. 

MEl  Technology  Corp. 

MK  Ferguson  of  Idaho 

MacGregor-Navire  USA,  Inc. 

Maden  Tech  Consuhing.  Inc. 

Maersk  Line,  Ltd. 

Magnavox  Government  &  Industrial 
Electronics  Co. 

Management  Systems  Application 

Manson  Construction  &  Engineering  Co. 

Mansour  General  Dynamics.  Ltd. 

Mantech  International  Corp. 

Manufacturing  Technology.  Lnr. 

Mapco  Alaska  Petroleum.  Inc. 

Mar,  Inc. 

Marconi  Radar  &  Control  System 

Marconi  Undenvater  Systems,  Ltd. 

Marine  Hydraulics  International 

Marine  Transport  Service  Sea  Barge  GP 

Mars.  Inc. 

Martech  USA,  Inc. 

M.irtin  Baker  Aircraft  Co.,  Ltd 

Martin  Electronics,  Inc. 

Martin  Marietta  Corp. 

Martin  Marietta,  Diehl  Cos..  Thorn  « 
Thompson  JV 

Martin  Marietta  Missile  System 

Martin  Marietta  Corp.  &  Westinghouse 
Electric  Co.  JV 

Mason  Hanger  Silas  Mason  Co. 

Mason  Technologies,  Inc. 

Massachusetts  Institufe  of  Technology 

Maxwell  Laboratories,  Inc 

Mayer,  Oscar  Foods  Corp. 

McBride  &  As.sociates.  Inc. 
M'iKae  Industries,  Inc. 
M<,.DonnelI  Aircraft  Co. 
McDonnell  Douglas  Corp. 
McDonnell  Douglas  Helicopter  Co. 
McDonnell  Douglas  Missile  «  Svsfems 

Co. 
McDonnell  Douglas  Space  Systems  Co. 
McDonnell  Douglas  Training  Systems, 

Inc. 
McLaughlin  Research  Corp 
McKtaster  Construction,  Inc. 
Merchants  National  Corp. 
Merck  Sharp  Dhme  Federal  Crvidil 

Union 
Metallgesellschaft  Corp. 
MefcaifA  Eddy.  Inc 
Metric  Construction  Co..  Inc. 
Metro  Machine  Corp. 
Metiers  Industries,  Inc 
Mevafec  Corp. 


Michelin  Tire  Corp. 

Mid  Continent  Systems  Corp. 

Mid  Eastern  Builders 

Milcom  Systems  Corp. 

Miles,  Inc 

Miller  Herman,  Inc. 

Mi  hope  Group.  Inc 

Mine  Safety  Appliances  Co. 

Ministry  of  Defense,  UK 

Mip  Instandselzungsbetriebe 

Mission  Research  Corp. 

Mitre  Corp. 

Mobil  Corp. 

Modem  Technologies  Corp. 

Monfort  Food  Distributing  Co. 

Montana  Refining  Co. 

Montgomery.  J.M.,  Consulting  Engineers 

Montgomery  Watson  Americas 

Morgan  Stanley  Group,  Inc 

Morgen  &  Oswood  Construction  Co. 

Morrell,  John  &  Co.,  Inc 

Mortenson,  M.A.  Co. 

Motor  Oils  Hellas  Corinth  Refinery 

Motorola  Communications  &  Electronics 

Motorola.  Inc 

Multi-Electric  Manufacturing.  Inc 

Murdock.  Inc 

NASP  National  Contractor 

NC  Dept  of  Human  Resources 

NQ  Information  Systems.  Inc 

NCR  Corp. 

NI  Indu.slries,  Inc. 

Natco  LP 

Nation,  Inc. 

National  Academy  of  Sciences 

National  Apparel.  Inc 

National  Beef  Padcing  Co. 

National  Emergency  Service 

National  Forge  Co. 

National  Industries  for  the  Blind 

National  Maintenance,  Inc. 

National  Patent  Development  Corp. 

National  Program  Office 

National  Steel  &  Shipbuilding  Cc. 

National  Systems  &  Research  Co. 

National  Technologies 

Navcom  Defense  Electronics,  Inc 

Navcom  Systems,  Inc. 

Netherlands  Ministry  of  Defense 

Network  Equipment  Technologies,  Inc. 

New  Mexico  State  University 

Newport  News  Shipbuilding  &  Dry  Dock 

Co. 
Nichols  Research  Corp. 
Nicholson  &  Asso<.i3tes.  Inc 
Nielsons,  Inc. 
Norden  Systems,  Inc. 
Norfolk  Dredging  Co.,  Inc. 
Norfolk  Shipbuilding  &  Dry  Dock  Corp. 
Norse,  Inc. 

Nortel  Federal  Systems,  Inc 
North  American  Mechanical  Services 
North  Atlantic  Industries.  Inc 
North  Florida  Shipyards,  Inc. 
Northern  Telecom,  Inc.,  Del. 
Northern  Telecom,  Ltd. 
Northrop  Corp. 

Northrop  Worldwide  Aircraft  Services 
Northwest  Environmental  Service.  Inc 


Norton  Co. 
Nova  Group,  Inc 
Novelly/Goldstein  Partnership 
Nuclear  Research  Corp. 
O'Brian  &  Gere,  Ltd. 
OEA.Inc 

OHM  Remediation  Services  Corp. 
OMNI  Construction,  Inc 
Occidental  Petroleimi  Corp. 
Ocean  Shipholdings.  Inc. 
Ogden  Corp. 

Ogden  Environmental  &  Energy  Service 
Co. 

Ogden  Government  Services  Corp. 

Ogden  Services  Corp. 

Oil  Refineries,  Ltd. 

Okinawa  City  Water  Works 

Okinawa  Electric  Power  Co.,  Inc 

Oldenburg  Group,  Inc. 

Olin  Corp. 

Olin  Ordnance 

Olin  Winchester 

Omega  Group,  Inc 

Operational  Technologies  Corp 

Oracle  System  Corp. 

Orange  Shipbuilding  Co.,  Inc 

Orbital  Sciences  Corp. 

Orincon  Corp. 

Orion  International  Technologies,  Inc 

Osborne  Construction  Co. 

Oshkosh  Truck  Corp. 

Outdoor  Venture  Corp. 

Owl  International,  Inc. 

P&Z  Construction  Co..  Inc 

PCL  Construction  Associates,  Inc. 

PHH  Holdings.  Inc 

PHP  Healthcare  Corp. 

PMB  Engineering,  Inc. 

PRC  Engineering  Systems.  Inc 

PRC  Environmental  Management 

PRC,  Inc. 

PSG  International  Language 

Patter  Systems.  Inc. 

Pacific  AnAltects  A  Engineers,  loc 

Pacific  Ship  Repair  &  Fabrication 

Pacific  Telecom,  Inc. 

Pacifica  Services,  Inc. 

Pacificorp  Capital,  Inc. 

Paramax  Systems  Coi-p. 

Parker  Hannifin  Corp. 

Parsons  Corp. 

Patrol  Ofisi  A  S  Genel  Mud 

Pearse,  Jack  F. 

Peerless  Petrochemicals,  Inc. 

Pemco  Aeroplex,  Inc. 

Pence,  Howard  W..  Inc. 

Pennsylvania  State  University 

Penske  Transportation.  Inc. 

Pentastar  Eletronics,  Inc. 

Pepper,  Harry  &  Associates 

Pepsico,  Inc. 

Per  Udsen  Aircraft  Co. 

Perini  Corp. 

Peterson  Builders,  Inc 

Petroleum  Traders  Corp. 

Philip  Morris,  Inc. 

Phillips  &  Jordan,  Inc 

Phoenix  Air  Croup,  Inc 

PhototronJcs  Corp. 
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Physics  International  Co. 

Pine  Bluff  Sand  &  Gravel  Co. 

PioneerU.  A.  V.,  Inc. 

Piquniq  Management  Corp. 

Pizzagalli  Construction  Co. 

Placid  Oil  Co. 

Planning  Systems,  Inc.N 

Pneumo  Abex  Corp. 

Potomac  Electric  Power  Co. 

Potomac  Systems  Engineering 

Praoil  Aromatici  E.  Raffinazion 

Pratt  &  Whitney 

Pride  Companies  LP 

Pride  Industries,  Inc. 

Proctor  &  Gamble  Co.,  The 

Pueblo  Laguna  Tribe 

Puerto  Rico  Sun  Oil  Co.,  Inc. 

Pulau  Electronics  Corp. 

Purdy  Corp. 

Quaker  Oats  Co..  The 

Questech,  Inc. 

Quintron  Corp. 

RJO  Enterprises,  Inc. 

RMS  Technologies,  Inc. 

Racal  Communications,  Inc. 

Radian  Corp. 

Rafael  Annaments  Development 

Rail  Co. 

Ran-Paige  Co.,  Inc. 

Rand  Corp.,  The 

Raven  Industries,  Inc. 

Ra>-theon  Co. 

Raytheon  Middle  East  Systems  Co. 

Raytheon  Service  Co. 

Raylheon  Support  Services  Co. 

Red  Samm  Construction,  Inc. 

Refinery  Associates,  Inc. 

Reflectone  Training  Systems 

Relm  Commimications,  Inc. 

Research  &  Development  Labs 

Research  Analysis  &  Maintenance 

Resource  Consultants,  Inc. 

Robbins  Gioia,  Inc 

Rockwell  International  Corp. 

Rockwell  Power  Systems 

Rolls-Royce  k  Associates,  Ltd. 

Roofing  Constructors,  Inc. 

Rose  Companies,  Inc. 

Rosenblatt,  M.  &  Son,  Inc. 

Rust  International  Corp. 

Ryan  Co.,  Inc. 

Ryan,  Inc..  Eastern 

SAIC  Engineering,  Inc. 

Sa  Systems,  Inc. 

SD-SciconPLC 

SPA,  Inc. 

SKF  USA.  Inc. 

SRA  Technologies.  Inc. 

SRI  International 

SRS  Technologies 

SSI  Services,  Inc. 

Sabreliner  Corp. 

Saco  Defense,  Inc. 

Sacramento  Municipal  Utility 

Saft  America,  Inc. 

Samson  Tug  &  Barge  Co. 

Saudi  Oger,  Ltd. 

Saudi  Operations  &  Maintenance  Co. 

Saudi  Services  &  Operating  Co. 


Sauea  Inc. 

Scha:  jr,  W.J.  Associates,  Inc. 

Schlt  sser,  W.M.,  Co.,  Inc. 

Scien  ::e  &  Technology.  Inc. 

Scien  :e  Applications  International 

Coip. 
Scien  tific  Ecology  Group.  Inc. 
Scier  tific  Atlanta.  Inc. 
Scien  tific  Research  Corp. 
Sea  L  jnd  Service.  Inc. 
Seacc  r  Ser\ices.  Inc. 
Sears  Roebuck  &  Co. 
Seme  ar.  Inc. 
Sent€  1  Corp. 
Sequi  I  Corp. 
Serv  \ir.  Inc. 

Servi  :e  Engineering  Co..  Inc. 
Sevei  ison  Environmental  Services 
Shar  ,  George  G..  Inc. 
Shel  Oil  Co. 
SherKon,  Inc. 
Shin  [3ieonCo..Ltd. 
Shor  Brothers  PLC 
Shov  a  Shell  Sekiyu  KK 
Siem  3ns  Corp. 
Sierr  i  Nevada  Corp. 
Sierr  i  Technologies  Corp. 
Silia  in  Graphics.  Inc. 
Simp  lex  Wire  &  Cable  Co. 
Simt(  ic.  Inc. 
Simi  la.  Inc. 

Skipi  on.  James  K..  III.  Inc. 
Slrtti  n.  Inc. 
Slinj  sby  Aviation.  Ltd. 
Smit  1.  Johnny  F..  Truck  Dragline  Svc. 
Smil  ikline  Beecham  Corp. 
Smit  IS  Industries,  Inc.,  USA 
Softe  :h.  Inc. 
Sona  ysts.  Inc. 
Sony  Corp.  of  America 
Sout  1  Carolina  Wldlf  Mm  Res 
Sout  leastem  Public  Service  Authority 
Sout  lem  Air  Transport.  Inc. 
Sout  lem  Co..  Inc. 
Sout  ifork  Systems.  Inc. 
Sout  iwest  Marine,  Inc. 
Sout  iwest  Mobile  Systems  Corp. 
Sout  iwest  Research  Institute 
Sout  iwestem  Bell  Corp. 
Spac  B  &  Sensors  Associates 
Spac  B  Applications  Corp. 
Spac  B  Data  Corp. 
Spac  Bsaver  Corp. 
Spar  a.  Inc. 
Spar  on  Corp. 
Spa>  f-Glass.  Inc. 
Spec  trum  Astro.  Inc. 
Spee  gle  Construction.  Inc. 
Spri:  It  Communications  Co.  LP 
Ssaj  jyong  Oil  Refining  Co.,  Ltd. 
Stan  iard  Technology.  Inc. 
Stan  ord  Telecommunications 
Stan  ord  University 
Stat:  stica.  Inc. 
Stee  case,  Inc. 
Ster  ing  Medic:al  Associates 
Ster  ing  Software,  Inc. 
Btev  art  &  Stevenson  Services,  Inc. 
Stor  ige  Technology  Corp. 


JMI 


Strand,  Inc. 

Sumaria  Systems,  Inc. 

Sumitomo  Electric  Fiber  Optics 

Sumitomo  Heavy  Industries,  Ltd. 

Summa  Technology.  Inc. 

Sun  Eagle  Corp. 

Sun  Microsystems,  Inc. 

Sun  Refining  &  Marketing  Co. 

Sundstrand  Corp. 

Sundt  Corp. 

Sunkyong.  Ltd. 

Support  Systems  Associates 

Supreme  Beef  Processors,  Inc. 

Sverdrup  Corp. 

Symetries  Industries,  Inc. 

Synetics  Corp. 

Synoptic  Systems  Corp. 

Syscon  Corp. 

System  Planning  Corp. 

System  Resources  Corp. 

Systems  &  Electronics,  Inc. 

Systems  Engineering  &  Management  Co. 

Systems  Engineering  Solutions 

Systems  Engineering  Energy 

Management  Association 
Systems  ReseartJi  Laboratories 
TASC 
TCOM,LP 
TDS,  Inc. 
TRW.  Inc. 

Talley  Defense  Systems,  Inc. 
Tampa  Shipyards,  Inc. 
Tape  Tech,  Inc. 
Target  Sportswear.  Inc. 
Taylor  Ball.  Inc. 
Tec-Masters,  Inc. 
Tech-Sym  Corp. 
Techmatics.  Inc. 

Technical  &  Management  Services  Corp. 
Technology  Applications  Service  Co. 
Technology  Management  &  Analisys 

Corp. 
Tecolote  Research,  Inc. 
Tecom.  Inc. 
Tektronix.  Inc. 
Teledyne,  Inc. 
Teledyne  Industries,  Inc. 
Teleflex,  Inc. 
Telephonies  Corp. 
Telex  Communications,  Inc. 
Tennessee  Valley  Authority 
Tesco 

Tesoro  Petroleum  Corp. 
Telra  Tech,  Inc. 
Texaco  Caribbean,  Inc. 
Texas-Capital  Contractor.  Inc. 
Texas  Instruments  &  Martin  Marietta  JV 
Texas  Instruments,  Inc. 
Texcom,  Inc. 
Texstar,  Inc. 
Textron.  Inc. 
Therm,  Inc. 
Thermo  Electron  Corp. 
Thermodyn  Mechanical  Contrs. 
Thinking  Machines  Corp. 
Thiokol  Corp. 
Tiburon  Systems,  Inc. 
Timken  Co..  The 
Titan  Corp. 


Tohoku  Denryoku  KK 

Tokyo  Demyoku  KK 

Totem  Resources  Corp. 

Tracor  Aerospace,  Inc. 

Tracor  Applied  Sciences.  Inc. 

Tracor,  Inc. 

Trans  World  Airlines.  Inc. 

Trans-Tec  Services 

Transworld  Oil  USA,  Inc. 

Tri  Ex  Tower  Corp. 

Tri  State  Design,  Inc. 

Trident  Data  Systems,  Inc. 

Triton  Group.  Ltd. 

Triton  Marine  Construction 

Turtle  Mountain  Manufacrturing  Co. 

Tutor  Saliba  Corp. 

UNC,  Inc. 

URSCorp. 

Unidyne  Corp. 

Unified  Industries,  Inc. 

Uniformed  Services  Benefit  Flans 

Unisys  Corp. 

United  Engineers  &  Constructors 

United  International  Engineers 

United  Parcel  Service,  Inc.,  Ohio 

United  States  Department  of  Commerce 

United  States  Department  of  Energy 

United  Technologies  Corp. 

United  Technologies  Optical  Systems 

Universal  Propulsion  Co.,  Inc. 

University  of  California 

University  of  Dayton 

University  of  Pittsburgh 

University  of  Southern  Cahfomia 

University  of  Texas 

University  of  Washington 

User  Technology  Associates 

Utah  State  University 

VSECorp. 

Van  Ommeren  Shipping  (USA) 

Vanee  Foods  Co. 

Varian  Ass(x:iates,  Inc. 

Varo,  Ina 

Vecrtor  Research.  Inc. 

Vectura  Group,  Inc. 

Veda,  Inc. 

Verac,  Inc. 

Vickers,  Inc. 

Vinnell  Corp. 

Vinnell  Corp.,  Brown  &  Root  JV 

Vion  Corp. 

Virtexco  Corp. 

Vitro  Corp. 

Vitronics,  Inc. 

Vought  Aircraft 

Vredenburg.  R.  M.  &  Co. 

Wallace  Oconner  International,  Ltd. 

Wang  Laboratories.  Inc. 

Warehouses  Services,  Inc. 

Washington  Agricultural  Dev. 

Waste  Management,  Inc. 

Waterman  Steamship  Corp. 

Watkins  Johnson  Co. 

Watterson  Construction  Co. 

Weeks  Marine,  Inc. 

Welico  Enterprises,  Inc. 

Western  Petroleum  Co. 

Western  Union  Corp. 

Westinghouse  Electric  Corp. 


Westmont,  Inc:. 

Weston,  Roy  p..  Inc. 

Whitesell  Green,  Inc. 

Whittaker  Corp. 

Wichita  Ponca  Canvas  Products 

Willard  Marine,  Inc. 

Willbros  USA,  Inc. 

Williams  International  Corp. 

Wisconsin  Physicians  Service  Insurance 

Woodward.  Clyde  Consultants 

World  Auxiliary  Power  Co. 

World  Rosen  Key  Amer  Eta!  JV 

Worldcorp.  Inc. 

Womick  Co.,  Inc. 

Wyle  Laboratories 

Wylie,  CE.  Construction  Co. 

Xerox  Corp. 

XontecJi,  Inc. 

Yeager,  E.L  Construction  Co. 

You  One  Construction  Co.,  Ud 

Young  &  Rubicam,  Inc. 

Zachry,  H.B.  Co. 

Zenith  Electronics  Corp. 

Dated  lanuary  6, 1994. 
L.Nf .  ByDim. 

Alternate  OSD  Federal  Register  Uoison 

Officer.  Department  ofDt^fense. 

[FR  Doc.  94-674  Filed  1-11-94;  8  45  am) 
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DEPARTMEm'  OF  EDUCATTON 
34  CFR  Parts  319, 429. 674,  and  682 

Miscellaneous  Department  of 
Education  Regulations;  Corrections 

AGENCY:  Department  of  Education. 
ACTION:  Final  rules;  correcting 
amendments. 


SUMMARY:  This  document  corrects 
certain  final  regulations  published  in 
the  Federal  Register  on  July  21, 1992 
(57  FR  32342)  (Part  674— Federal 
Perkins  Loan  Program);  August  14, 1992 
(57  FR  36720)  (Part  429— Bilingual 
Vocational  Materials,  Methods,  and 
Techniques  Program);  December  18. 
1992  (57  FR  60280)  (Part  682— Federal 
Family  Education  Loan  Programs);  and 
December  29, 1992  (57  FR  62094)  (Part 
319— Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities— Grants  to  State  Educational 
Agencies  and  Institutions  of  Higher 
Education). 

EFFECTIVE  DATE:  The  correction  to  34 
CFR  part  674  is  effective  September  18, 
1992.  The  correction  to  34  CFR  part  429 
is  effective  September  28, 1992.  The 
correction  to  34  CFR  part  682  is 
effective  February  1. 1993.  The 
correction  to  34  CFR  part  319  is 
efiiective  February  25. 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kenneth  C  Depew,  Division  of 


Regulations  Management,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  5125,  FOB-6. 
Washington.  DC  20202-2241. 
Telephone:  (202)  401-2884.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

ListofSid>iects 

34  CFB  Port  319 

Education  of  individuals  with 
disabilities.  Education— training.  Grant 
programs— education.  Student  aid. 
Teachers. 

34  CFR  Part  429 

Grant  programs-education.  Vocational 
education. 

34  CFB  Part  674 

Loan  programs— education.  Student 
aid. 

34  CFF  Part  682 

Loan  programs — education.  Student 
aid.  Vocational  education. 

Dated;  January  3, 1994 
JudiUi  A.  Winston, 

General  Covnsel. 

(Cata  Jog  of  Federal  Domestic  Assistance 
Numbers:  84.029  Training  Pereonnel  for  the 
Education  of  Individuals  wlUi  Disabilities; 
84.038  Perkins  Loan  Program;  84.077 
Bilingual  Vocational  Training  Program; 
84.032  Stafford  Loan  Program  and  PLUS 
Program) 

Parts  319,  429, 674.  and  682  of  Utie 
34  of  the  Code  of  Federal  Regulations 
are  corrected  by  making  the  following 
amendments: 

PART  319— TRAINING  PERSONNEL 
FOR  THE  EDUCATION  OF 
INDIVIDUALS  WITH  DISABILITIES— 
GRANTS  TO  STATE  EDUCATIONAL 
AGENCIES  AND  INSTITUTIONS  OF 
HIGHER  EDUCATION 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Aitfhority:  20  U.S-C  1432,  unless 
otherwise  noted. 

f319J    [Correctedl 

2.  In  §  319.3  the  third  word  of  the 
undesignated  Introductory  text  is 
revised  to  read  "funds'*. 

PART  429-BIUNGUAL  VOCATIONAL 
MATERIALS.  METHODS,  AND 
TECHNIQUES  PROGRAM 

3.  The  authority  citation  for  part  429 
continues  to  read  as  follows: 
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Authority:  Sec  441(c)  of  the  Carl  D. 
Perkins  Vocational  Education  Act,  20  U.S.C. 
*    2441(c),  as  enacted  by  Pub.  L.  9&-524.  unless 
otherwise  noted 

H  429.1 1.429.30   tCorrectedl 

4.  In  §  429.11(a)  the  cross-reference  to 
"§  409.10"  is  revised  to  read  "%  429.10": 
and  in  §  429.30(a),  (b),  and  (d)  the  cross- 
references  to  "§  409.31"  are  revised  to 
read  "§429.31". 

PART  674— FEDERAL  PERKINS  LOAN 
PROGRAM 

5.  The  authority  citation  for  part  674 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1087aa— 1087hh  and 
20  U.S.C.  421-429,  unless  otherwise  noted. 

6.  Section  674.34  is  corrected  by 
adding  paragraphs  (b)(l)(i)  and  (ii)  and 
(c)(5)(i)  through  (v)  to  read  as  follows: 

§  674.34   Defennent  of  repayment— Perkins 
loans. 


(b)(1)  •  •  • 

(i)  An  institution  of  higher  education; 
or 

(ii)  A  comparable  institution  outside 
the  U.S.  approved  by  the  Secretary  for 
this  purpose. 
•        •       •        •        • 

(c)*  •  • 

(5)-    '   • 

(i)  The  borrower  serves  in  an 
organization  that  is  exempt  from 
taxation  imder  the  provisions  of  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1954. 

(ii)  The  borrower  provides  service  to 
low-income  persons  and  their 
commimities  to  assist  them  in 
eliminating  poverty  and  poverty-related 
human,  social,  and  environmental 
conditions. 

(iii)  The  borrower's  compensation 
does  not  exceed  the  compensation 
received  by  a  full-time  volunteer  in  the 
Peace  Corps  or  in  a  program 
administered  by  the  ACTION  agency. 
Compensation  includes  an  allowance 
for  subsistence,  necessary  travel 
expenses,  and  stipends. 

(iv)  The  borrower,  as  part  of  his  or  her 
duties,  does  not  give  religious 
instruction,  conduct  worship  service, 
engage  in  religious  proselytizing,  or 
engage  in  fundraising  to  support 
religious  activities. 

(v)  The  borrower  has  agreed  to  serve 
on  a  full-time  basis  for  a  term  of  at  least 
one  year. 

7.  Section  674.35  is  corrected  by 
adding  paragraphs  (b)(l)(i)  and  (ii)  and 
(c)(4)(i)  through  (v)  to  read  as  follows: 


§674.35 
loans 


nnale 


or 


Defennent  of  repayment— Direct 
on  or  after  OctotMr  1, 1980. 


(b)(1) 

(i)  An  nstitution  of  higher  education: 

(ii)  A  <  omparable  institution  outside 
the  U.S.  ipproved  by  the  Secretary  for 
this  pur  ose 


(c) 

(4) 
(i)Thd 


borrower  serves  in  an 


organize  ion  that  is  exempt  from 
taxation  under  the  provisions  of  section 
501(c)(3  of  the  Internal  Revenue  Code 
of  1954. 

(ii)  Th  B  borrower  provides  service  to 
low-ina  me  persons  and  their 
commm  ities  to  assist  them  in 
eliminating  proverty  and  poverty- 
related  1  uman,  social,  and 
environ*iental  conditions. 

(iii)  Tlie  borrower's  compensation 
does  noi  exceed  the  compensation 
received  by  a  full-time  volunteer  in  the 
Peace  Cerps  or  in  a  program 
administered  by  the  ACTION  agency. 
Compensation  includes  an  allowance 
for  subsistence,  necessary  travel 
expenses,  and  stipends. 

(iv)  Tie  borrower,  as  part  of  his  or  her 
duties.  <  oes  not  give  religious 
instruct  on,  conduct  worship  service, 
engage   i  religious  proselytizing,  or 
engage  i  n  fundraising  to  support 
religiou  i  activities. 

(v)  Tt  e  borrower  has  agreed  to  serve 
on  a  ful  -time  basis  for  a  term  of  at  least 
one  yea  . 

•        •        • 

8.  Sedtion  674.36  is  corrected  by 
adding  )aragraphs  (b)(l)(i)  and  (ii)  to 
read  as  bllows: 


§674.36 
loans 


nvile 
Defense  loans. 


(b)(1) 
(i)Ar 

or 
(ii) 

the  U.S( 

this 


9 

adding 
and 


(nc :)( 


§674.49 


(e)* 

(4)(i) 

(A) 
U.S.C 
case; 

(B)  Vthether 


JMI 


Deferment  of  repayment— Direct 
before  October  1, 1980  and 


institution  of  higher  education; 

A  comparable  institution  outside 
approved  by  the  Secretary  for 
pu4>ose. 


Se<tion 


674.49  is  corrected  by 
)aragraphs  (e)(4)(i)(A)  and  (B) 
i)  and  (ii)  to  read  as  follows: 


Bankruptcy  of  borrower. 


V  hether  grounds  exist  under  11 
307  to  convert  or  dismiss  the 
:aiid 


the  borrower  has 
demonstrated  entitlement  to  the 


"hardship  discharge"  by  meeting  the 
requirements  of  11  U.S.C.  1328(b). 

•        •        •        •        • 

(fl*   *  • 

(2)*    •   • 

(i)  The  court  has  foimd  that 
repayment  of  the  loan  would  impose  an 
undue  hardship  on  the  borrower  and  the 
dependents  of  the  borrower;  or 

(ii)(A)  The  loan  entered  the 
repayment  period  more  than  seven 
years,  excluding  periods  of  deferment, 
before  the  filing  of  the  petition;  and 

(B)  The  loan  is  not  excepted  &t>m 
discharge  under  other  applicable 
provisions  of  the  Code;  or 


PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

10.  The  authority  citation  for  Part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

§682.801    [Corrected] 

11.  Section  682.801  is  amended  by 
removing  ";  and"  at  the  end  of 
paragraph  (e)  and  adding,  in  its  place, 
a  period. 

(FR  Doc.  94-440  Filed  1-11-94;  8:45  am] 

BILLINO  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-300299A:  FRL-4746-6] 
RIN  No.  2070-AB78 

Diallate;  Revocation  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  doctmient  revokes  the 
tolerances  for  residues  of  the  pesticide 
diallate  S-(2,3-dichloroallyl) 
diisopropylthiocarbamate,  also  known 
as  AVADEX®,  in  or  on  all  raw 
agricultural  commodities.  EPA  is  taking 
this  action  because  all  registered  uses  of 
diallate  on  these  conunodities  have  been 
cancelled.  Therefore,  there  is  no  need 
for  maintaining  the  tolerances  once  all 
commodities  treated  with  diallate  have 
cleared  the  channels  of  trade. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  11. 1994. 
ADDRESSES:  Written  objections, 
identified  by  document  control  number 
IOPP-300299A],  may  be  submitted  to: 
Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  Bm.  M3708. 401  M 
St.,  SW„  Washington.  DC  20460.  A  copy 


Federal  Register  /  Vol.  59,  No.  8  /  Wednesday,  January  12.  1994  /  Rules  and  Regulations 


1653 


of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  OOice  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Philip  Poli.  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Crystal  Station 
#1.  3rd  Floor,  2800  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-308-8038. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  September  30, 1993 
(58  FR  51031),  EPA  issued  a  proposed 
rule  to  revoke  the  diallate  tolerances  for 
all  agricultural  commodities  under  40 
CFR  180.277  pursuant  to  section  408  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  346a)  by  amending  those 
tolerances  to  include  an  expiration  date 
of  August  30, 1996.  A  30-day  period  was 
provided  to  allow  for  public  comment. 

On  January  22. 1991,  the  last  EPA 
registration  for  a  pesticide  product 
containing  diallate  was  cancelled  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  for 
nonpayment  of  the  annual  registration 
maintenance  fee.  Because  diallate  is  no 
longer  registered  in  the  United  States  for 
use  on  any  food  or  animal  feed  crops, 
and  a  tolerance  is  generally  not 
necessary  for  a  pesticide  chemical 
which  is  not  registered  for  a  particular 
food  use,  EPA  is  announcing  that  it  is 
revoking  the  tolerances  of  the  pesticide 
diallate  by  amending  the  tolerances  to 
include  an  expiration  date  of  August  30, 
1996.  The  delayed  revocation  date  will 
eliminate  concern  for  a  residue  problem 
due  to  environmental  contamination. 
Consequently,  no  action  levels  will 
replace  the  tolerances  upon  their 
revocation. 

No  comments  or  requests  for  referral 
to  an  advisory  committee  were  received 
in  response  to  the  proposed  rule. 

Hearing  Procedures 

Any  person  adversely  affected  by  this 
regulation  revoking  the  tolerances  for 
diallate  in  or  on  all  raw  agricultural 
commodities  may,  within  30  days  af>er 


publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  Office  of  Pesticide 
Programs  (OPP)  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  of  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requester's  contentions  on  each  such 
issue  and  a  summary  of  any  e\idence 
relied  upon  by  the  objector  (40  CFR 
178.27). 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requester  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requester,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requester  would  be  adequate  to  justify 
the  action  requested. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
ail  the  requirements  of  the  Executive 
Order,  i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (l)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant'); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agenc>';  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 


that  the  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
under  the  Regulatory  FlexibiUty  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164,  5 
U.S.C.  601  et  seq),  and  EPA  has 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
small  governments,  or  small 
organizations.  Accordingly.  I  certify  thai 
this  final  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  final  regulatory  action  does  not 
contain  information  collection 
requirements  subjert  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  20. 1993. 
Lynn  R.  Goldman. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  part  180  is  amended  as 
follows: 

PART  18a-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  revising  §  180.277,  to  read  as 
follows: 

S  160.277    S-2,3-Dlchloroallyl 
dllsopropyltMocarbamate;  tolerances  for 
residues. 

Tolerances,  set  to  expire  en  August 
30, 1996,  are  established  for  negligible 
residues  of  the  herbicide  S-2,3- 
dichloroallyl  diisopropylthiocarbamate 
in  or  on  the  raw  agricultural 
commodities  alfalfa  (fresh  and  hay), 
barley  (grain,  forage,  and  straw),  clover 
(fiesh  and  hay),  field  com  grain,  fodder 
and  forage,  flaxseed,  lentils,  peas,  pea 
forage  and  hay,  potatoes,  safflower  seed, 
soybeans,  soybean  forage  and  hay,  and 
sugar  beet  roots  and  tops  at  0.05  part  per 
million. 

(FR  Doc.  94-763  Filed  1-11-94,  8:45  am] 
siLUNo  cooc  ton  M  F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412  and  413 

[BPI>-731-IFq 

RIN093ft-AQ0O 

Medicare  Program;  Paymentfor 
Preadmission  Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACnON:  Interim  final  rule  with  comment 
period. 

summary:  This  interim  final  rule 
specifies  that  inpatient  hospital 
operating  costs  include  certain 
preadmission  services  furnished  by  the 
hospital  (or  by  an  entity  that  is  wholly 
owned  or  operated  by  the  hospital)  to 
the  patient  up  to  3  days  before  the  date 
of  the  patient's  admission  to  that 
hospitaL  These  provisions  implement 
amendments  made  to  section  1886(a)(4) 
of  the  Social  Security  Act  by  section 
4003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990. 
DATES:  Effective  Date:  This  interim  final 
rule  with  comment  period  is  effective 
on  January  12, 1994.  We  refer  the  reader 
to  section  V  A.  of  this  preamble  for  a 
disaission  of  specific  provisions  that 
apply  to  specific  periods. 

Comment  Period:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  March  14, 1994. 
ADDRESSES:  Mail  written  comments  (an 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration.  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
731-IFC,  P.O.  Box  7517,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Indepoidence  Avenue, 

SW..  Washington.  DC  20201,  or 
Room  132,  East  High  Rise  Building. 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  {acsimile  (FAX)  transmission.  In 
commenting,  please  refier  to  file  code 
Bro-731^FC  ConunenU  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  docimient, 
in  room  309^  of  the  Department's 
offices  at  200  Independence  Avenue, 
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SW.,  Wasl  ington,  DC,  on  Monday 
through  Fi  iday  of  each  week  from  8:30 
a.m.  to  5  p  m.  (phone:  202-690-7890). 

Copies: '  'o  order  copies  of  the  Federal 
Register  o  tntaining  this  document,  send 
your  requ<  st  to:  New  Orders, 
Superinte  ident  of  Doamients,  P.O.  Box 
371954,  P^sburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclote  a  check  or  money  order 
payable  tajthe  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  palling  the  order  desk  at  (202) 
783-3238  ^r  by  faxing  to  (202)  275- 
6802.  Theicost  for  each  copy  is  $4.50. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal!  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  tiroughout  the  country  that 
receive  the  Federal  Registo*. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Hoyer.  (410)  966-4607. 


ARY  INFORMATION: 


Section  1886(a)  of  the  Social  Security 
Act  (the  Act)  establishes  a  ceiling  on  the 
allowable  rate  of  the  increase  for 
Medicare  hospital  inpatient  operating 
costs.  Prior  to  the  Omnibus  Budget 
Recondliition  Act  of  1990  (Pub.  L.  101- 
508).  section  1886(a)(4)  of  the  Act 
defined  tl|e  "operating  costs  of  inpatient 
hospital  services"  to  include  "all 
routine  operating  costs,  ancillary  service 
operating  costs,  and  special  care  imit 
operating  Icosts  with  respect  to  inpatient 
hospital  spvices  as  such  costs  are 
determined  on  an  average  per  admission 
or  per  discharge  basis  *  •  •." 

Section  3610.3  (formerly  section 
3608)  of  the  Medicare  Intermediary 
Manual,  Part  3  (HCFA  Pub.  13-3)  and 
section  415.6  of  the  Medicare  Hospital 
Manual  (ACFA  Pub.  10)  provides  that, 
if  a  beneficiary  with  Part  A  coverage  is 
furnished  outpatient  hospital  services 
and  is  thereafter  admitted  as  an 
inpatient  pf  the  same  hospital  before 
midnight jof  the  next  day,  the  outpatient 
ho^ital  srvices  furnished  to  the 
beneficiaiy  are  treated  as  inpatient 
services  and  are  included  in  the 
hospital'^  Part  A  payment.  This 
administrative  policy  has  been  in  effect 
since  Jim^  1966.  It  was  adopted  in 
response  to  a  recommendation  by  the 
Health  Insurance  Benefits  Advisory 
Council  (HIBAC).  which  believed  it 
would  shorten  inpatient  stays  by 
encouraging  hospitals  to  perform  some 
services  ( onnected  with  the  stay  prior  to 
the  actual  inpatient  admission. 


JMI 


On  October  1, 1983,  the  prospective 
payment  system  (PPS)  was 
implemented.  PPiS  is  a  system  of 
payment  for  acute  inpatient  hospital 
stays  under  Medicare  Part  A  (Hospital 
Insurance)  based  on  prospectively-set 
rates.  Under  this  system.  Medicare 
payment  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge. 
All  discharges  are  classified  according 
to  a  list  of  diagnosis-related  groups 
(DRGs).  When  PPS  was  introduced,  the 
costs  related  to  the  longstanding  policy 
concerning  the  payment  for 
preadmission  outpatient  services  as 
inpatient  services  were  included  in  the 
base  year  costs  used  to  calculate  the  PPS 
standardized  pavment  amoimt  and  the 
DRG  weighting  factors  (see  49  FR  250, 
January  3, 1984).  Those  hospitals 
excluded  from  payment  under  PPS 
continue  to  be  paid  for  inpatient 
hospital  services  they  furnish,  as  well  as 
for  the  preadmission  services  described 
above,  on  the  basis  of  reasonable  cost  up 
to  the  ceiling  specified  in  section 
1886(a)  of  the  Act.  Therefore,  for  both 
PPS  and  non-PPS  hospitals,  these 
preadmission  services  may  not  be  billed 
separately  from  the  covered  inpatient 
admission  that  follows,  since  payment 
for  them  is  included  in  the  payment 
made  under  Part  A  for  the  inpatient 
stay. 

n.  Statutory  Proriatoas 

Section  4003(a)  of  Public  Law  101- 
508  amended  the  definition  of 
"operating  costs  of  inpatient  hospital 
services"  contained  in  section 
1886(a)(4)  of  the  Act  to  include  the  costs 
of  certain  services  furnished  prior  to 
admission.  These  preadmission  services 
are  to  be  included  in  the  Part  A  payment 
for  the  subsequent  inpatient  stay.  For 
purposes  of  this  interim  final  rule  with 
comment  period,  we  will  refer  to  the 
provision  as  the  "3-Day  Payment 
Window." 

As  amended,  section  1886(a)(4)  of  the 
Act  defines  the  operating  costs  of 
inpatient  hospital  services  to  include 
certain  preadmission  services  furnished 
by  the  hospital  (or  by  an  entity  that  is 
wholly  owned  or  operated  by  the 
hospital)  to  the  patient  up  to  3  days 
prior  to  the  date  of  the  patient's 
admission.  The  inpatient  operating  costs 
definition  ccmtained  in  section 
1886(a)(4)  of  the  Act  applies  to  both  PPS 
and  non-PPS  hospitals.  As  an 
amendment  to  that  definition,  the  3-Day 
Payment  Window  provision  applies  to 
both  types  of  hospitals  as  welL  Further, 
this  provision's  placement  in  section 
1886(a)(4)  of  the  Act  rather  than  in 
sections  1862(a)(14)  or  1866(a)(1)(H)  of 
the  Act  (each  of  which  deals  with 
rebundling— the  practice  of  covering  as 


hospital  services  those  nonphysician 
services  furnished  to  hospital  patients 
by  an  outside  supplier)  indicates  that 
the  a-Day  Payment  Window  provision  is 
separate  and  distinct  from  the 
rebundling  requirement  and,  as  such, 
may  not  be  subject  to  the  civil  monetary 
penalties  that  apply  to  violations  of  the 
latter  requirement. 

Section  4003(b)  of  Public  Law  101- 
508  provides  for  implementation  of  the 
3-Day  Payment  Window  provision  in 
the  following  three  phases: 

•  The  first  phase,  effective  from 
November  5. 1990  (the  enactment  date 
of  Pub.  L.  101-508)  through  September 
30, 1991,  includes  any  services 
furnished  during  the  day  before  the  date 
of  admission  regardless  of  whether  the 
services  are  related  to  the  admission. 
The  Conference  Report  accompanying 
Public  Law  101-508  indicates  that  this 
phase  simply  represents  a  statutory 
reiteration  of  the  existing  administrative 
policy.  For  this  reason,  the  conferees 
did  not  expect  that  there  was  a  need  for 
any  further  administrative  action  by 
HCFA  to  implement  this  phase  (H.R. 
Conf.  Rep.  No.  964, 101st  Cong..  2d 
Sess.  701  (1990)). 

•  The  second  phase,  effective  January 
1, 1991,  involves  diagnostic  services 
(including  clinical  diagnostic  laboratory 
tests)  that  are  furnished  during  the  3 
days  immediately  preceding  the  date  of 
admission. 

•  The  third  phase,  effective  October 
1. 1991,  includes  other  services  related 
to  the  admission  that  are  furnished 
during  the  3  days  immediately 
preceding  the  date  of  admissiori^ 

With  respect  to  adjustments  td*the 
DRG  relative  weights,  the  Conference 
Report  states  that,  "[njothing  in  this 
provision  requires  the  Secretary  to  take 
special  action  to  adjust  the  DRG  relative 
weights  to  reflect  the  additional  services 
that  would  be  covered  by  the  DRG 
payment  under  this  provision.  The 
conferees  expect  that  no  adjustment  will 
be  made  before  [fiscal  year)  FY  1993 
when  Part  a  [A]  billing  data  that  would 
include  the  additional  services  would 
become  available  to  recalibrate  the 
relative  weights."  (H.R.  Conf.  Rep.  No. 
964, 101st  Cong.,  2d  Sess.  701  (1990).) 

Section  4003(c)  of  Public  Law  101- 
508  specifically  authorizes  the  Secretary 
to  implement  the  3-Day  Payment 
Window  provision  through  the  issuance 
of  interim  final  regulations. 

in.  Provisions  of  the  Rule 

In  this  interim  final  rule  with 
comment  period,  we  are  amending  the 
Medicare  regulations  by  adding  new 
material  to  incorporate  the  provisions  of 
section  4003(a)  of  Public  Law  101-508 
that  amend  section  1886(a)(4)  of  the  Act 


and  to  apply  the  effective  dates  to  these 
provisions  as  required  under  section 
4003(b)  of  Pubhc  Uw  101-508. 

As  indicated  in  section  II  of  this 
preamble,  the  3-Day  Payment  Window 
provision  will  be  implemented  in  three 
phases.  Phase  one  is  intended  simply  to 
serve  as  a  statutory  reiteration  of  our 
existing  policy  as  indicated  by  both 
section  4003(b)(1)  of  Public  Law  101- 
508  and  the  Conference  Report  (H.R. 
Conf.  Rep.  No.  964. 101st  Cong.,  2d 
Sess.  701  (1990)).  Phase  two,  effective 
January  1, 1991,  specifies  that  pa\TOent 
for  inpatient  hospital  operating  costs 
includes  diagnostic  services  that  are 
furnished  during  the  3  days 
immediately  preceding  the  date  of 
admission.  Phase  three  specifies  that 
payment  for  inpatient  hospital  operating 
costs  includes  other  (that  is,  non- 
diagnostic) services  that  are  related  to 
the  admission  and  are  furnished  during 
the  3  days  immediately  preceding  the 
date  of  admission.  Under  phase  three  of 
the  new  law,  we  needed  to  choose 
between  two  possible  approaches  to  the 
treatment  of  non-diagnostic  senices 
furnished  within  3  days  before 
admission.  (Phase  two  deals  only  with 
diagnostic  services  and,  thus,  is  not 
relevant  to  this  issue).  Phase  one  of  the 
3-Day  Payment  Window  provision  and 
our  existing  policy  for  ser%ices 
furnished  on  the  day  before  admission 
are  both  somewhat  broader  than  phase 
three,  in  that  they  bundle  all 
preadmission  services  into  the  inpatient 
payment,  regardless  of  whether  they  are 
related  to  the  admission.  Thus,  for  the 
phase  one  period,  we  believe  it  is 
appropriate  to  follow  the  broader 
administrative  policy,  which  is  already 
in  place.  However,  for  the 
implementation  of  phase  three  (section 
4003(b)(3)  of  Pub.  L  101-508)  beginning 
October  1, 1991,  we  considered  whether 
to  apply  this  broader  polic>'  or  impose 
a  policy  that  follows  the  narrower 
wording  of  the  new  law,  that  is,  include 
non-diagnostic  preadmission  services 
only  to  the  extent  that  they  are  related 
to  the  admission. 

We  considered  that  the  Conference 
Report  language  (which  characterizes 
the  first  phase  of  implementation  as 
embodying  the  existing  policy-)  could 
justify  continuing  the  current,  all- 
inclusive  policy  for  the  day  before 
admission,  or  even  expanding  it  to 
apply  to  the  second  and  third  day  before 
admission  as  well.  This  approach  would 
not  require  identifj-ing  any  ser\ices  as 
being  related  to  the  admission  and 
would  not  require  separating  out  from 
the  inpatient  payment  any  of  the 
services  not  related  to  the  admission 
that  are  furnished  on  the  day  before 
admission  (all  services— regardless  of 


whether  the  ser\ices  are  related  to  the 
admission— are  currently  included  in 
the  inpatient  pa>Tnent  under  the 
existing  policy).  This  approach  would 
also  enhance  the  program  savings  to  be 
realized  from  the  3-Day  Payment 
Window  provision,  since  it  folds  into 
the  inpatient  payment  a  greater  range  of 
preadmission  services  that,  as  a 
consequence,  would  not  receive  a 
separate  payment  under  Part  B.  Finally. 
by  maximizing  the  services  to  be 
included  in  the  Part  A  payment  for  the 
subsequent  admission,  this  approach 
would  clearly  be  advantageous  to 
beneficiaries  who  are  eligible  only  for 
Part  A;  further,  even  beneficiaries  who 
are  eligible  for  both  Parts  A  and  B 
would  be  able  to  avoid  incurring  the 
Part  B  deductible  and  coinsurance 
charges  to  the  maximum  extent 
possible. 

However,  we  note  that  adopting  such 
an  all-inclusive  approach  for  the  second 
and  third  days  before  admission  is 
contrary  to  the  clear  language  of  the  new 
law,  which  is  worded  specifically  in 
terms  of  "other  services  related  to  the 
admission."  Furthermore,  we  have 
determined  that  continuing  this 
approach  indefinitely  even  for  the  day 
before  admission  only  would  appear  to 
be  inconsistent  with  the  new  law's 
implementation  provisions;  unlike 
phases  two  and  three,  phase  one 
contains  both  a  starting  date  and  an 
ending  date.  We  believe  this  indicates 
that  Congress  intended  for  the  existing. 
all-inclusive  policy  lo  remain  in  effect, 
but  only  during  the  finite  period 
between  those  two  dales. 

After  considering  these  various 
factors,  we  have  determined  that 
services  (other  than  diagnostic  services) 
furnished  on  the  second  and  third  days 
before  admission  must  be  related  to  the 
admission  in  order  to  come  under  the  3- 
Day  Payment  Window  provision. 
Further,  we  have  determined  that 
effective  with  services  furnished  on  or 
after  October  1. 1991  (upon  the 
expiration  of  the  first  phase  of 
implementation),  this  qualification  will 
become  applicable  to  non-diagnostic 
services  furnished  on  the  day  before 
admission  as  well.  We  believe  that  this 
approach  most  accurately  reflects  the 
intent  of  the  statutory  language  of  the 
new  provision.  We  realize  that,  under 
this  approach,  the  payment  made  under 
Part  A,  which  currently  includes  the 
cost  of  all  non-diagnostic  services 
furnished  on  the  day  before  admission, 
will  no  longer  include  non-diagnostic 
services  unless  they  are  related  to  the 
admission.  However,  consistent  with 
the  Conference  Re]>ort  language  set  cut 
above,  we  have  to  date  made  no  DRG 
payment  adjustments  to  reflect  the 
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effects  of  the  3-Day  Payment  Window 
provision. 

For  purposes  of  this  provision,  we  are 
defining  "other  services  related  to  the 
admission"  as  those  non-diagnostic 
services  furnished  in  ccmnection  with 
the  diagnosis  (that  is,  the  principal 
diagnosis)  that  requires  the  beneficiary 
to  be  admitted  as  an  inpatient.  We 
considered  defining  this  term  more 
broadly  to  include  services  furnished  in 
connection  with  secondary  diagnoses  as 
well;  however,  secondary  diagnoses  can 
sometimes  include  complicating  events 
that  do  not  occur  until  after  admission. 
Since  the  law  specifies  that  this 
provision  is  to  apply  to  services  related 
to  the  inpatient  "admission"  (as 
opposed  to  the  ensuing  inpatient  stay), 
we  believe  that  it  is  more  accurate  to  use 
only  the  principal  diagnosis,  as 
identifying  those  preadmission  services 
that  are  related  to  the  actual  cause  of 
admission. 

Further,  the  statutory  language 
charges  the  Secretary  with  defining 
those  non-diagnostic  services  that  are 
regarded  as  "related  to  the  admission" 
and,  thus,  are  subject  to  the  payment 
window.  In  effect,  this  gives  the 
Secretary  the  authority  to  determine  the 
scope  of  the  payment  window's 
applicabihty  to  non-diagnostic  services. 
In  this  context,  we  have  determined  that 
ambulance  services  are  not  subject  to 
the  payment  window,  even  when 
furnished  during  the  preadmission 
period  by  the  admitting  hospital  or  by 
an  entity  that  it  wholly  owns  or 
operates.  The  House  Budget  Committee 
Report  accompanying  the  payment 
window  legislation  explained  that  the 
underlying  objective  of  this  provision  is 
"•  •  *  to  curb  further  unbimdiing  which 
has  occurred  since  the  introduction  of 
the  DRG  payment  system  •  •  •"  (H.R. 
Budget  Comm.  Rep.  No.  881, 101st 
Cong.,  2d  Sess.  250  (1990).)  As  a  Part  B 
benefit,  ambulance  services  (unlike 
patient  transportation  services  furnished 
to  inpatients)  are  not  bundled  with 
inpatient  services  and,  thus,  have  not 
been  subject  to  the  actions  taken  to 
maximize  payment  imder  PPS,  which 
prompted  Congress's  concern.  Thus,  we 
believe  that  ambulance  services  are 
distinct  from  the  type  of  hospital 
services  that  Congress  designed  the 
payment  window  provision  to  address. 
Many  hospitals  that  operate  ambulance 
services  do  so  at  a  loss.  The  hospitals 
continue  to  furnish  the  ambulance 
services  primarily  as  a  means  of 
assuring  access  to  hospital  care  for 
individuals  who  otherwise  would  be 
unable  to  reach  hospitals.  Subjecting 
hospitals  that  operate  ambulance 
services  to  still  greater  fiscal  constraints 
under  the  payment  window  provision 


could  havi  a  major  adverse  impxact  on 
their  availability,  particularly  in  remote 
rural  areaa  Therefore,  in  this  rule,  we 
are  defining  the  preadmission  services 
that  are  subject  to  the  payment  window 
provision  ks  not  including  ambulance 
services.   I 

Based  oa  our  interpretation  of  the 
law,  we  will  implement  phases  two  and 
three  of  th^  3-Day  Payment  Window 
provision  iet  forUi  in  section  1886(aK4) 
of  the  Act  and  section  4003(b)  of  Public 
Law  101-308  by  revising  regulati(Nis 
concerning  payment  to  PPS  hospitals 
(§412.2)  a^d  non-PPS  hospitals 
(§413.40)  for  inpatient  hospital  services 
furnished  to  Medicare  beneficiaries.  (We 
are  not  aniending  the  regulations  with 
respect  to  phase  one  since,  as  discussed 
previously,  the  Conference  Report 
language  indicates  that  this  phase 
simply  embodies  our  existing  policy 
and  requiijes  no  further  administrative 
action  to  itnplement)  Specifically,  we 
are  adding  paragraph  (c)(5)  to  §  412.2 
and  revisijig  §  413.40(c).  We  will  specify 
that  payment  for  inpatient  operating 
costs  for  h  )th  PPS  and  non-PPS 
hospitals  ^  trill  include  certain 
preadmission  services  furnished  by  the 
hospital  ot  by  an  entity  wholly  owned 
or  operated  hy  the  hospital  to  the 
patient  du  ring  the  3  days  immediately 
preceding  the  date  of  the  patient's 
admission .  We  are  interpreting  the 
phrase  "wpoUy"  owned  or  operated  to 
include  any  entity  for  which  the 
hospital  it  self  is  ti^  sole  owner,  for 
purposes  i  if  consi^ency,  we  are  also 
including  in  this  term  any  entity  for 
which  the' hospital  is  the  sole  operator. 
We  note  t&at  a  hospital  need  not 
exercise  afiministrative  control  over  a 
facility  in  prder  to  operate  it.  An 
operator  implements  facility  policies, 
but  does  dot  necessarily  make  the 
policies:  onperating  a  facility  simply 
involves  donducting  the  facility's  day- 
to-day  activities,  as  opposed  to 
"control,'1which  involves  the  power  to 
direct  the  iFacility's  operations  toward 
specific  objectives. 

Thus,  §  i  412.2  and  413.40  will  specify 
that  paym  int  for  inpatient  operating 
costs  for  l^jth  PPS  and  non-PPS 
hospitals  Will  include  the  following 
services  (cither  than  ambulance 
services): 

•  Diagi  ostic  services  (including 
clinical  diagnostic  laboratory  tests) 
furnished  on  or  after  January  1, 1991. 

•  Othei  services  related  to  the 
admission  furnished  on  or  after  October 
1,1991.    I 

We  will  define  other  services  related 
to  the  adiaission  to  include  those  non- 
diagnostic services  furnished  in 
connectio  i  with  the  principal  diagnosis 
that  requi  as  the  beneficiary  to  be 


admitted  as  an  inpatient.  We  invite 
comments  on  our  use  of  this  definition 
to  identify  admission-related  services. 
We  also  invite  comments  on  the 
feasibility  of  prescribing  more  detailed 
operational  procedures  in  the 
regulations.  For  example,  one  possible 
approach  might  be  simply  to  presimie 
that  certain  specific  types  of 
preadmission  services  (such  as  chronic 
maintenance  dialysis)  are  never  related 
to  the  subsequent  admission,  or  to 
presume  that  all  preadmission  services 
(other  than  certain  specified  exceptions) 
are  admission-related.  Another 
alternative  might  be  to  develop  an 
inclusive  list  of  procedures  which  are 
medically  related,  against  which  all 
claims  could  be  electronically  screened. 
Still  another  approach  could  be  to 
define  as  related  to  the  principal 
diagnosis  any  services  that  fall  within 
the  same  major  diagnostic  category 
(MDC)  as  used  under  PPS.  In 
establishing  a  degree  of  medical 
relatedness,  the  MDC  approach  would 
have  the  advantage  of  administrative 
simplicity  for  hospitals,  contractors,  and 
the  government,  as  it  would  use  a 
patient  classification  system  that  is 
already  in  place  for  hospital  services 
under  PPS.  We  invite  comments  on  the 
feasibility  of  prescribing  these  or  other 
implementation  procedures  in  the 
regulations,  as  well  as  the  relative 
administrative  burden  that  each  type  of 
approach  would  impose  on  the  program 
to  develop  and  implement  and  on  the 
facilities  to  comply. 

In  response  to  the  changes  made  by 
section  4003  of  Public  Law  101-508, 
instructions  were  published  in  the 
Medicare  Intermediary  Manual,  Part  3 
(HCFA  Pub.  13-3).  "Claims  Process"  in 
March  1992  (Transmittal  No.  1565)  and 
in  the  Medicare  Hospital  Manual  (HCFA 
Pub.  10),  in  March  1992  (Transmittal 
No.  633). 

We  note  that  we  are  making  some 
conforming  technical  changes  to 
§§412.2  (c)(3)  and  (c)(4),  412.73(c)(1), 
412.98(b),  and  413.40  (a)(3)  and  (i)(3). 

rv.  Other  Required  Information 

A.  Effective  Dates 

The  effective  date  of  this  interim  final 
rule  with  comment  period  is  January  12. 
1994.  As  discussed  previously,  the 
Conference  Report  language  indicates 
that  the  changes  made  by  section 
4003(b)(1)  of  Public  Law  101-508 
(which  are  effective  from  November  5, 
1990,  through  September  30. 1991) 
simply  embody  our  existing  policy  and 
require  no  further  administrative  action 
to  implement:  thus,  we  are  not 
amending  the  regulations  with  respect 
to  this  aspect  of  the  provisicn.  Changes 
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made  by  section  4003(b)(2)  of  Public 
Law  101-508  that  include  as  inpatient 
hospital  services  those  diagnostic 
services  that  are  furnished  during  the  3 
days  immediately  preceding  the  date  of 
admission  are  applicable  for  services 
furnished  on  or  after  January  1, 1991. 
Changes  made  by  section  4003(b)(3)  of 
Public  Law  101-508  that  include  as 
inpatient  hospital  services  any  other 
services  related  to  the  admission 
furnished  during  the  3  days 
immediately  preceding  the  date  of 
admission  are  applicable  for  services 
furnished  on  or  after  October  1, 1991. 

B.  Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  in  the 
Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaiking  for  a  regulation  to 
provide  a  period  for  public  comment. 
However  we  may  waive  that  procedure 
if  we  find  good  cause  that  prior  notice 
and  comment  are  impracticable, 
unnecessary,  or  contrary  to  public 
interest.  In  addition,  section 
1871(b)(2)(A)  of  the  Act  provides  that 
the  notice  of  proposed  rulemaking  is  not 
required  if  a  statute  sp>ecifically  permits 
a  regulation  to  be  issued  in  interim  final 
form.  Section  4003(c)  of  Public  Law 
101-508  permits  the  Secretary  to 
publish  the  regulations,  which  will 
implement  the  3-Day  Payment  Window 
provision,  on  an  interim  final  basis. 
Therefore,  we  are  implementing  this 
interim  final  rule  with  comment  period 
without  first  issuing  a  notice  of 
proposed  rulemaking.  Nonetheless,  we 
are  providing  a  60-day  period  for  public 
comment,  as  indicated  at  the  beginning 
of  this  interim  final  rule. 

In  addition,  we  normally  provide  a 
delay  of  30  days  in  the  effective  date  for 
documents  such  as  this.  However,  we 
may  waive  the  delay  in  the  effective 
date  if  we  find  good  cause  that 
adherence  to  this  procedure  would  be 
impracticable,  unnecessary,  or  contrary 
to  public  interest.  We  believe  that  it  is 
unnecessary  to  provide  a  30-day  delay 
in  the  effective  date  since  the 
Conference  Report  language,  as 
discussed  previously,  indicates  that  no 
further  administrative  action  is 
necessary  to  effect  the  first  phase  of 
implementation,  and  section  4003(b)  of 
Public  Law  101-508  prescribes  specific 
effective  dates  for  the  remaining  two 
phases.  The  regulations  in  this  interim 
final  rule  with  comment  period  merely 
conform  to  the  effective  date 
requirements  set  forth  in  section  4003(b) 
of  Public  Law  101-508.  Therefore,  we 
find  good  cause  to  waive  the  usual  30- 
day  delay 


C.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

D.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  FR  documents  published  for 
comment,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

VI.  Regulatory  Impact  Analjrsis 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
interim  final  rule  with  comment  period 
that  meets  one  of  the  E.0. 12291  criteria 
for  a  "major  rule";  that  is,  that  will  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
SlOO  milhon  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  interim  final  rule  with  comment 
period  is  considered  a  major  rule  under 
E.0. 12291  criteria  based  on  our  cost 
projections  for  the  next  5  Federal  fiscal 
years  (FYs).  The  following  discussion 
constitutes  a  regulatory  impact  analysis. 

This  interim  final  rule  with  comment 
period  implements  section  4003  of 
Public  Law  101-508,  which  contains  a 
provision  that  expands  the  timeframe 
for  folding  preadmission  services  into 
the  Part  A  payment  for  the  subsequent 
inpatient  stay.  The  first  sentence  of 
section  1886(aH4)  of  the  Act  is  amended 
to  include  certain  preadmission 
services,  furnished  by  the  hospital,  or  by 
an  entity  that  is  wholly  owned  or 
operated  by  the  hospital,  up  to  3  days 
before  the  date  of  the  patient's 
admission.  This  provision  becomes 
effective  in  three  phases. 


The  first  phase,  effiective  November  5. 
1990  through  September  30. 1991, 
included  services  furnished  the  day 
before  admission.  This  phase  merely 
represented  a  statutory  reiteration  of  the 
existing  policy.  The  second  phase, 
effective  January  1, 1991,  included 
diagnostic  services  that  are  furnished 
diuing  the  3  days  immediatefy 
preceding  the  date  of  admission.  The 
third  phase,  effective  October  1, 1991. 
includes  other  services  related  to  the 
admission  that  are  furnished  dtiring  the 
3  days  immediately  preceding  the  date 
of  admission. 

This  regulation  will  result  in  program 
savings  from  discontinuing  separate 
payment  under  Part  B  for  services 
performed  up  to  3  days  before  the  date 
of  admission  instead  of  1  day,  without 
an  immediate,  corresponding  increase 
in  the  DRG  payments  under  Part  A.  The 
estimated  savings  will  be  reduced  if 
physicians  elect  to  have  preadmission 
services  performed  at  a  non-hospital  site 
or  more  than  3  days  before  admission. 

There  will  be  some  savings  to 
beneficiaries  as  a  result  of  shifting 
payment  for  services  from  Part  B 
outpatient  to  Part  A  inpatient  rates. 
Beneficiaries  are  responsible  for  20 
percent  copwyment  for  non-diagnostic 
outpatient  services.  Beneficiaries  will 
not  be  responsible  for  copayment  if  the 
same  services  are  performed  up  to  3 
days  before  the  date  of  a  hospital 
admission  and  are  folded  into  the 
hospital's  inpatient  payment.  However, 
because  we  do  not  have  a  breakdown  of 
the  cost  or  type  of  services  that  will  be 
included  in  the  inpatient  payment,  we 
are  not  able  to  estimate  the  annual 
savings  that  will  be  reaUzed  by 
beneficiaries. 

The  following  table  reflects  estimated 
program  savings  solely  as  a  result  of 
discontinuing  separate  Part  B  payment 
for  services  performed  up  to  3  daj's 
before  the  date  of  admission  instead  of 
1  day,  without  a  corresponding  URG 
relative  weight  adjustment  for  the 
inpatient  stay.       X 

Estimated  Medicare  Part  B 
Savings 

[In  mflGons]  < 


FY 
1993 

FY 
1994 

FY 
1995 

FY 
1996 

FY 
1997 

$40 

$70 

$80 

$90 

$100 

^  Rounded  to  the  nearest  $10  miflion. 

As  indicated  above,  we  do  not 
anticipate  that  this  new  provision  will 
cause  a  significant  change  in  the  timing 
of  services  that,  imtil  now,  have  been 
furnished  during  the  preadmission 
period. 
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We  are  limiting  the  inclusion  of  non- 
diagnostic services,  even  when 
furnished  on  the  day  before  admission. 
to  those  that  are  related  to  the 
admission.  We  believe  this 
interpretation  more  accurately 
implements  the  provisions  of  the 
statute.  This  means  that  services 
furnished  on  the  day  before  admission 
which  are  neither  diagnostic  nor 
admission-related  will  no  longer  be 
rebundled  into  the  inpatient  pa\Tnent. 
Further,  since  the  law  permits  the 
Secretary  to  define  the  types  of 
admission-related  services  to  be 
included  in  the  payment  window,  we 
have  determined  that  it  should  not 
include  ambulance  services,  to  which 
special  conditions  apply.  As  a  Payt  B 
benefit,  am.bulance  services  (unlike 
patient  transportation  services  furnished 
to  inpatients)  are  not  bundled  with 
inpatient  services,  and  thus,  have  not 
been  subject  to  the  attempts  to 
maximize  PPS  payment  through 
unbundling  which  prompted  Congress 
to  enact  the  payment  window 
legislation.  The  unbundling  provision 
may  generate  a  small  amount  of 
additional  Part  B  costs;  however,  as 
indicated  above,  we  anticipate  that  the 
overall  degree  of  change  that  this 
provision  will  produce  in  existing 
patterns  of  service  delivery  will  be 
minimal. 

B.  Fegulotory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  use.  601  through  612)  unless 
the  Secretary  certifies  that  an  interim 
final  rule  with  comment  period  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  Lhe  RFA,  we  consider 
all  hospitals  to  be  small  entities. 

This  interim  final  rule  with  comment 
period  will  affect  all  hospitals  that  are 
paid  under  the  prospective  payment 
system,  dependent  upon  the  number  of 
additional  services  that  will  have  to  be 
included  in  the  DRG  payment  rate. 
Since  the  estimated  savings  represent 
less  than  one-half  of  one  percent  of  total 
Medicare  funding  to  hospitals,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  interim  final  rule  with 
comment  period  will  not  have  a 
substantial  impact  on  a  substantial 
number  of  small  entities,  and  we  have, 
therefore,  not  prepared  a  regulatory 
flexibility  analysis. 

C.  Small  Rural  Hospitals 

Section  1102(b)  of  the  Act.requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  an  interim  final  rule  with 
comment  period  may  have  a  significant 
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impact  on  the  operations  of  a  substantial 
numbe  of  small  rural  hospitals.  This 
analjsi ;  must  conform  to  the  provisions 
of  secti  )n  604  of  the  RFA.  For  purposes 
ofsecti)n  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  local  *d  outside  of  a  Metropolitan 
Statisti  :al  Area  and  has  fewer  than  50 
beds. 

We  b  ;lieve  the  3-Day  Payment 
Windoi  t  provision  will  affect  small 
rural  h(  spitals  to  a  lesser  degree  than 
larger  fi  icilities  where  complex 
proced  ires  are  performed  and 
special  zed  medical  conditions  are 
treated,  requiring  additional 
preadni  ission  testing.  Therefore,  we 
have  d«  termined,  and  the  Secretary 
certifie ;,  that  this  interim  final  rule  with 
comme  it  period  will  not  have  a 
signific  int  economic  impact  on  the 
operatii  ins  of  a  substantial  number  of 
small  n  iral  hospitals.  Consequently,  we 
are  not  ireparing  an  analvsis  for  section 
1102(b)  of  the  Act. 

List  of  Subjects 

42  CFR  Part  412 

Adm  nistrative  practice  and 
procedi  ire.  Health  facilities,  Medicare. 
Puerto  ^co.  Reporting  and 
recordk  seping  requirements. 


Part  413 


Healt  1  facilities.  Kidney  diseases, 
Medica  e,  Puerto  Rico,  Reporting  and 
recordk  »ping  requirements. 

42  CF  R  chapter  IV  is  amended  as  set 
forth  below: 

A.  Pa|t  412  is  amended  as  follows: 

PART  4jl 2— PROSPECTIVE  PAYMENT 
SVSTE  IS  FOR  INPATIENT  HOSPITAL 
SERVK  ES 

1.  Thi  authority  citation  for  part  412 
continu  js  to  read  as  follows: 

Authoi  it>':  Sees.  1102, 1815(e).  1871.  and 
1886  of  t  le  Social  Security  Act  (42  U.S.C 
1302,  13  I5g{e),  1395hh.  and  1395ww). 


Subpar 


2.  In 
languag ; 
republi 
are  revi 
added  t 


(3)  Sp^ial 
(intensi 
described 


JMI 


A— General  Provisions 


412.2,  the  introductory 
^  t  in  paragraph  (c)  is 
!  bed,  paragraphs  (c){3)  and  (4) 
I!  ed,  and  paragraph  (c)(5)  is 

read  as  follows: 


$412.2  pasis  Of  payment 

(c)  Inkatient  operating  costs.  The 
prospec  ive  payment  system  provides  a 
paymen  amount  for  inpatient  operating 
costs,  iii:luding — 


care  unit  operating  costs 
care  type  unit  services,  as 
in  §4 13.53(b)  of  this  chapter); 


(4)  Malpractice  insurance  costs 
related  to  services  furnished  to 
inpatients;  and 

(5)  Certain  preadmission  services 
furnished  by  the  hospital  or  by  an  entity 
wholly  owned  or  operated  by  the 
hospital  (that  is,  any  entity  for  which 
the  hospital  itself  is  the  sole  owner  or 
operator)  to  the  patient  during  the  3 
days  immediately  preceding  3ie  date  of 
the  patient's  admission  to  the  hospital. 
A  hospital  is  considered  the  sole 
operator  of  an  entity  if  the  hospital  has 
exclusive  responsibility  for  conducting 
or  overseeing  the  entity's  routine 
operations,  regardless  of  whether  the 
hospital  also  has  policymaking 
authority  over  the  entity.  The  specific 
preadmission  services  (other  than 
ambulance  services)  included  in  the 
inpatient  hospital  operating  costs  are 
the  following:     . 

(i)  Diagnostic  services  (including 
clinical  diagnostic  laboratory  tests) 
furnished  on  or  after  January  1, 1991. 

(ii)  Other  services  related  to  the 
admission  furnished  on  or  after  October 
1,  1991.  Other  services  related  to  the 
admission  means  services  (other  than 
diagnostic  services)  that  are  furnished  in 
connection  with  the  principal  diagnosis 
that  requires  the  beneficiary  to  be 
admitted  as  an  inpatient. 


Subpart  E— Determination  of 
Transition  Period  Payment  Rates  for 
Inpatient  Operating  Costs 

§412.73    [Amended] 

3.  In  §  412.73(c)(1),  the  phrase  "the 
rate-of-increase  percentage  determined 
under  §  413.40(c)(2)  of  this  chapter,"  is 
revised  to  read  "the  rafe-of-increase 
percentage  determined  under 

§  413.40(c)(3)  of  this  chapter,". 

Subpart  G— Special  Treatment  of 
Certain  Facilities  Under  the 
Prospective  Payment  System  for 
Inpatient  Operating  Costs 

§412.98    [Amended] 

4.  In  §  412.98(b),  in  the  first  sentence, 
the  phrase  "under  §  413.40(c)(3)  cf  this 
chapter"  is  revised  to  read  "under 

§  413.40(c)(4)  of  this  chapter". 
B.  Part  413  is  amended  as  follows: 

PART  413-PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b),  1815. 1833 
(a),  (i),  and  (n),  1861(v),  1871, 1881. 1883. 
and  1886  of  the  Social  Security  Act  (42 


U.S.C  1302, 139Sfn>).  1395g.  1395i(a).  (i). 
and  (n),  1395x(v).  1395hh,  1395rr,  1395tt. 
and  1395ww);  sec.  104(c)  of  Pub.  L  100-360 
as  amended  by  sec.  608(d)(3)  of  Pub.  L.  100- 
485  (42  U.S.C  1395 WW  (note));  and  sec. 
101(c)  of  Pub.  L.  101-234  (42  U.S.C  1395ww 
(note)). 

Subpart  0— limits  on  Cost 
Reimbursement 

§413.40   [Amended] 

2.  Section  413.40  is  amended  as 
follows: 

a.  In  paragraph  (a)(3).  in  the  definition 
for  "net  inpatient  operating  costs",  the 
first  sentence  is  revised. 

b.  Paragraphs  (c)(2)  through  (c)(4)  are 
redesignated  as  paragraphs  (c)(3) 
throu^  (c)(5),  and  a  new  paragraph 
(c)(2)  is  added. 

c.  In  redesignated  paragraph  (c)(4)(ii), 
the  phrase  "unless  the  provisions  of 
paragraph  (c)(4)(ii)  of  this  section 
apply."  is  revised  to  read  "unless  the 
provisions  of  paragraph  (c)(5)(ii)  of  this 
section  apply." 

d.  In  paragraph  (i)(3),  the  phrase  "the 
applicable  rate-of-increase  percentages 
(update  factors)  described  in  paragraph 
(c)(2)  of  this  section."  is  revised  to  read 
"the  applicable  rate-of-increase 
percentages  (update  factors)  described 
in  paragraph  (c)(3)  of  this  section." 

The  revist(Hi  and  addition  are  to  read 
as  follows: 

§413.40    Cfliltng  on  ttie  rate  of  Increase  In 
hospital  Inpatient  costs. 

(a)*  '  • 

(3)  *  •  * 

Net  inpatient  operating  costs  include 
the  costs  of  certain  preadmission 
services  as  specified  in  §  413.40(c)(2), 
the  costs  of  routine  services,  ancillary 
services,  and  intensive  care  services  (as 
defined  in  §  413.53(b))  incurred  by  a 
hospital  in  furnishing  covered  inpatient 
services  to  Medicare  beneficiaries. 


(c)*  *  • 

(2)  Preadmission  services.  Net 
inpatient  operating  costs  include  certain 
preadmission  services  furnished  by  the 
hospital  or  by  an  entity  wholly  owned 
or  operated  by  the  hospital  (that  is.  any 
entity  for  which  the  hospital  itself  is  the 
sole  ownOT  or  operator)  to  the  patient 
during  the  3  days  immediately 
preceding  the  date  of  the  patient's 
admission  to  the  hospital.  A  hospital  is 
considered  the  sole  operator  of  an  entity 
if  the  hospital  has  exclusive 
responsibility  for  conducting  or 
overseeing  the  entity's  routine 
op^Btions,  regardless  of  whether  the 
hospital  also  has  policymaking 
authority  over  the  entity.  The  specific 
preadmission  services  (other  than 


ambulance  services)  included  in  the  net 
inpatient  hospital  operating  costs  are 
the  following: 

(i)  Diagnostic  services  (including 
clinical  diagnostic  labwatory  tests) 
furnished  on  or  after  January  1, 1991. 

(ii)  Other  services  related  to  the 
admission  furnished  on  or  after  October 
1, 1991.  Other  services  related  to  the  . 
admission  means  services  (other  than 
diagnostic  services)  that  are  furnished  in 
connection  with  the  principal  diagnosis 
that  requires  the  beneficiary  to  be 
admitted  as  an  inpatient. 
•        •        •        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Propum  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  July  20, 1993. 
Bruce  CVUdedc 

Administrator.  Health  Care  Financing 
A  dministratjon . 

Dated:  August  30, 1993. 
Donna  E.  ShalaU, 
Secretary. 
(FR  Doc  94-546  Filed  1-11-94;  8:45  am) 
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42  CFR  Parts  435  and  436 

[MB-020-Fq 
Rm0938-AB07 

Medicaid  Program;  Deduction  of 
Incurrad  Medical  Expensos 
(Spenddown) 

AGENCY:  Health  Care  Fmancing 

Administration  (HCTA),  HHS. 

ACTION:  Final  rule  vrith  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  permits  States  flexibility  to 
revise  the  process  by  which  incurred 
medical  expenses  are  considered  to 
reduce  an  individual's  or  family's 
income  to  become  Medicaid  eligible. 
This  process  is  commonly  referred  to  as 
"spenddowm."  Only  States  which  cover 
the  medically  needy,  and  States  which 
use  more  restrictive  criteria  to 
determine  eligibility  of  the  aged,  blind, 
and  disabled,  than  the  criteria  used  to 
determine  eligibility  for  Supplemental 
Security  InccMne  (SSI)  benefits  (section 
1902(f)  States)  have  a  spenddo«vn. 
These  revisions  permit  States  to: 
Consider  as  incurred  medical  expenses 
projected  institutional  expenses  at  the 
Medicaid  reimbursement  rate,  and 
deduct  those  projected  expenses  from 
income  in  determining  eligibility; 
combine  the  retroactive  and  prospective 
medically  needy  budget  periods;  either 
include  or  exclude  miedical  expenses 
incurred  earlier  than  the  third  mooth 


before  the  month  of  application  (States 
must,  however,  deduct  current 
payments  on  old  bills  not  previously 
deducted  in  any  budget  period);  and 
deduct  incurred  medical  expenses  from 
income  in  the  order  in  whicii  the 
services  were  provided,  in  the  order 
each  bill  is  submitted  to  the  agency,  or 
by  type  of  service 

All  States  with  medically  needy 
programs  using  the  criteria  of  the  SSI 
program  may  implement  any  of  the 
provisions.  States  using  more  restrictive 
criteria  than  the  SSI  program  under 
section  1902(f)  of  the  Social  Security 
Act  may  implement  all  of  these 
provisions  except  for  the  option  to 
exclude  medical  expenses  incurred 
earlier  than  the  third  month  before  the 
month  of  appUcation. 

DATES:  These  regulations  are  effective 
March  14, 1994. 

To  ensure  that  comments  will  be 
considered,  we  must  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  March  14. 1994. 
ADDRESSES:  Mail  written  comments 
(original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  U.S.  Department  of 
Health  and  Human  Services,  Attention: 
MB-02Q-FC  P.O.  Box  26676.  Baltimore. 
MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.. 

SW..  Washington,  DC,  or 
Room  132,  East  High  Rise  Building. 

6325  Security  Boulevard.  Baltimore, 

MD. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

In  commenting,  please  refer  to  file 
code  MB-020-^^.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
room  309-G  of  the  Department's  offices 
at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  202-690-7890). 
FOR  FURTHER  INFORMATION.  CONTACT: 
Richard  Coyne,  (410)  966-4458. 

SUPPLEMENTARY  INFORMATION: 

I.  BackgrouBd 

States  must  provide  Medicaid  to 
categorical  groups  of  individuals  who 
are  eligible  to  receive  cash  payments 
under  one  of  the  existing  cash  assistance 
programs  established  under  the  Sodal 
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Security  Act  (the  Act).  In  addition. 
States  may  provide  Medicaid  to  the 
medically  needy;  that  is.  to  those 
individuals  who  meet  the  categorical 
group  requirements,  have  sufficient 
income  to  meet  basic  living  expenses 
and,  thus,  are  ineligible  for  a  cash 
assistance  program  but  who  hav^ 
insufficient  income  to  pay  for  medical 
expenses.  Sections  1902(a)(17)  and 
1903(f)(2)  of  the  Act  provide  that,  for 
individuals  applying  as  medically 
needy,  certain  incurred  medical 
expenses  must  be  deducted  from 
income  if  income  exceeds  the  eligibihty 
standard  established  by  the  State.  The 
process  is  commonly  referred  to  as 
"spenddown." 

In  the  medically  needy  program,  the 
spenddown  process  currently  operates 
as  follows:  The  State  selects  one  or  more 
medically  needy  budget  periods 
between  1  and  6  months  and  a 
medically  needy  income  level,  against 
which  countable  income  is  measured.  If 
countable  income,  after  certain 
deductions  are  taken,  is  equal  to  or  less 
than  the  income  standard  (medically 
needy  income  level),  the  individual  (or 
family)  is  eligible  for  Medicaid.  If  the 
income  is  higher  than  this  standard,  the 
individual  nevertheless  may  be  eligible 
for  Medicaid  if,  by  deducting  incurred 
medical  expenses  (i.e.,  spending  down 
the  "excess"  income),  the  income  equals 
or  falls  below  the  standard. 

Section  1902(f)  of  the  Act  contains  a 
similar  provision  for  deduction  of 
incurred  medical  expenses  from 
income.  This  spenddown  applies  to 
categorically  needy  and  medically 
needy  aged,  blind,  and  disabled 
individuals  in  States  using  more 
restrictive  eligibility  criteria  than  those 
of  the  Supplemental  Security  Income 
(SSI)  program.  These  States  are  known 
as  section  1902(f)  States.  In  those  States, 
section  1902(f)  of  the  Act  requires  that. 
in  determining  how  much  income  is  to 
be  counted  when  determining 
eligibility,  the  Medicaid  agency  must 
deduct  from  income:  (1)  any  SSI  benefit 
received;  and  (2)  any  additional  benefit 
paid  by  the  State.  If,  after  these 
deductions  are  taken,  income  is  equal  to 
or  less  than  the  State  established  income 
standard,  the  individual  is  eligible  for 
Medicaid.  If  income  is  higher  than  the 
standard,  the  agency  must  deduct 
incurred  medical  expenses  from  the 
individual's  countable  income  to 
determine  whether  or  not  he  or  she  is 
eligible. 

States  using  section  1902(f)  criteria 
may  elect  to  have  medically  needy 
programs.  Individuals  who  become 
eligible  for  Medicaid  by  meeting  the 
section  1902(0  spenddown  are 
categorically  needy  unless  the  section 
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has  a  medically  needy 
In  section  1902(0  States  with 
needy  programs,  an 
who  spends  down  in  order  to 
income  test  will  be  either 
needy  or  categorically  needy. 
is  an  SSI  or  State 
recipient,  or  meets  the 
for  SSI  or  a  State 
,  he  or  she  will  be 
needy.  Otherwise,  when 
spends  down,  he  or  she 
n^dically  needy.  Once  a  section 
ite  elects  to  use  more 
standards  than  those  which 
s  otherwise  obligated  to  use 
I XIX  for  those  who  will 
medically  needy,  its 

rules  are  governed  by 
>02(0. 
sta  tutory  authority  behind  the 
"ically  needy  and  section 
ddowns  is  different.  Under 
medically  needy  spenddown 
l?02(a)(17).  States  must  take 

.  except  to  the  extent 
by  the  Secretary,  the  costs 
or  medical  care  or  any  other 
ial  care  recognized  under 
Under  section  1902(0.  the 
o^m  language  is  broader.  That  is, 
has  not  been  granted  the 
ority  to  impose  a  limit:  States 

from  an  individual's 
income  incurred  expenses  for 
as  recognized  under  State 
section  1902(0  allows 
imit  the  deductible  amount  of 
recognizing  only  the 
amount  under  State  law. 

are  ciurently  required  by 
02(a)(34)  of  the  Act  to  provide 
d  benefits  3  months  prior  to  the 
which  an  application  is  filed, 
tojcertain  conditions.  These 
are  that  the  individual  (a) 
(  overed  services  under  the 
at  any  time  during  that  3- 

",  and  (b)  w:ouid  have  been 
Medicaid  at  the  time  services 
ed  if  he  or  she  had  applied. 


c  are; 


pe  iod, 
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II.  Provis  ons  of  the  Proposed  Rule 

Summon 


of  Provisions 

September  2,  1983,  we  published 
Fe<  era!  Register  (48  FR  39959)  a 
rule  (NPRM)  to  solicit 
on  five  sets  of  proposed 
spenddown  procedures 
A  through  E,  as  described 
proposals  are  summarized 


Oir; 


pro|)osed  that  all  States  with 
needy  programs,  including 
more  restrictive  eligibility 
SSI  under  section  1902(0  of 
permitted  to  choose  option 
«JPRM  we  specified  that  a 


'8' 
than; 


literal  interpretation  of  section  1902(0 
of  the  Act  would  prevent  these  States 
from  implementing  the  remaining 
options  (Provisions  B  through  E). 

Provision  A— Allow  States  to  Consider 
Projected  Institutional  Expenses  at  the 
Medicaid  Rate  as  Incurred  Medical 
Expenses 

We  proposed  that  all  States,  including 
those  using  more  restrictive  eligibility 
criteria  than  SSI,  be  permitted  to  court 
as  incurred  medical  expenses  in 
calculating  whether  spenddown 
requirements  are  met,  projected 
institutional  exp>enses  (not  subject  to 
payment  by  a  third  party)  at  the 
Medicaid  reimbursement  rate  instead  of 
using  only  the  private  patient  rate,  as  is 
currently  required. 

Provision  B— Allow  States  To  Combine 
Retroactive  and  Prospective  MediccUv 
Needy  Budget  Periods 

For  those  States  that  choose  to  have 
a  medically  needy  program,  we 
proposed  the  use  of  more  flexible 
budget  periods.  These  are  periods  over 
which  an  individual's  income  and 
medical  expenses  are  compared  to  the 
State's  medically  needy  income  level  to 
determine  whether  or  not  the  individual 
is  eligible.  Specifically,  States  would  be 
able  to  choose  a  medically  needy  budget 
period  of  up  to  6  months  that  could 
include  all  or  part  of  the  3-month  period 
before  an  application  for  Medicaid  (the 
retroactive  period).  Under  current 
regulations,  the  3-month  retroactive 
period  must  be  treated  separately  from 
whatever  prospective  budget  period  is 
chosen  by  the  State. 

Provision  C— Permit  States  To  Exclude 
from  Incurred  Medical  Expenses  Those 
Bills  for  Services  Furnished  More  Than 
3  Months  Before  a  Medicaid  Application 

Except  for  current  payments  on  older 
bills  not  previously  applied  in  the 
spenddown  process,  we  proposed  that 
States  be  permitted  to  exclude  from 
incurred  medical  expenses  those  bills 
for  services  furnished  more  than  3 
months  before  the  month  of  application 
or  redetermination.  Current  regulations 
and  policy  require  that  States  deduct  all 
incurred  expenses  that  an  individual 
incurs  before  application,  regardless  of 
the  date  of  the  service,  if  they  have  not 
already  been  used  in  another  budget 
period,  if  the  individual  is  still  liable  for 
them,  or  if  the  individual  has  paid  for 
them  in  the  current  budget  period. 
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Provision  D— Permit  States  to  Apply 
Incurred  Medical  Expenses  to  the 
Spenddown  Process  in  Chronological 
Order. 

We  proposed  that  States  with  a 
medically  needy  program  may  deduct 
incurred  medical  expenses  from  income 
in  chronological  order,  rather  than  in 
the  order  specified  in  current 
regulations,  which  is  by  type  of 
expenditure.  The  chronological  order 
the  State  chooses  can  be  either  the  order 
in  which  the  services  are  furnished,  or 
the  order  in  which  the  bills  are 
presented  to  the  agency. 

Provision  E^Allow  States  To  Limit 
Deductible  Medical  Expenses  to 
Services  Covered  Under  the  State  Plan 

We  proposed  to  allow  States  to 
exclude  services  that  are  not  covered  in 
their  State  plan  from  incurred  medical 
expenses,  except  for  Medicare  and 
health  insurance  premiums,  Medicaid 
deductibles,  copayments  or  similar  cost- 
sharing  charges  imposed  by  health 
insurance.  Current  regulations  require 
that  States  deduct  all  incurred  medical 
expenses  recognized  under  State  law 
that  are  not  subject  to  payment  by  a 
third  party. 

Revision  of  NPRM  Scope 

We  have  decided  to  withdraw 
Provision  E  from  all  States.  We  explain 
our  reasons  under  the  analysis  and 
response  to  public  comments  section  of 
this  preamble. 

in.  Analysis  and  Response  to  Public 
Comments 

In  response  to  our  request  for 
comments  on  the  September  2. 1983. 
NPRM,  we  received  107  letters,  32  from 
client  advocacy  groups,  26  from 
individuals,  18  from  providers  or 
provider  organizations,  15  from  State 
governmental  agencies,  13  from  legal 
advocacy  groups,  and  3  from  religious 
affiliated  groups.  The  specific  comments 
are  grouped  according  to  the  five 
provisions  identified  in  the  NPRM. 

Comments  on  Specific  Provisions  of  the 
NPRM 

Provision  A — ^AUow  States  to  Consider 
Projected  Institutional  Expenses  at  the 
Medicaid  Rate  as  Incurred  Medical 
Expenses 

It  should  also  be  noted  that  Provision 
A  does  not  govern  implementation  of 
section  1929(b)(3)  of  the  Act,  which 
permits  States  to  project  medical 
expenses  in  determining  eligibility  for 
medical  assistance  for  home  and 
community  care  under  section  1929. 
Regulations  governing  section  1929  will 
be  published  separately. 


Comment:  Several  commenters 
objected  to  Provision  A,  believing  that 
allowing  States  to  project  institutional 
expenses  at  the  Medicaid  rate 
contravenes  the  law.  They  believe  that 
since  the  law  requires  accounting  for 
"incurred"  expenses  and  since  expenses 
are  incurred  at  the  private  patient 
pwyment  rate,  a  projection  of  expenses, 
as  a  part  of  accounting  for  incurred 
expenses,  should  only  be  at  the  private 
patient  payment  rate. 

Response:  We  do  not  agree  with  the 
commenters.  In  the  preamble  to  the 
NPRM,  we  noted  that  "(ijt  is  currently 
permissible  for  States  to  project 
anticipated  institutional  expenses  at  the 
private  patient  rate"  but  that  we  were 
proposing  to  revise  regulations  to  also 
"provide  that  States  may  count 
institutional  expenses  (not  subject  to 
payment  by  a  third  party)  at  the 
Medicaid  reimbursement  rate  instead  of 
the  private  payment  rate  in  calculating 
spenddown."'(48  FR  39960).  As 
discussed  in  more  detail  below,  we  have 
analyzed  the  issue  further  and  have 
concluded  that  it  is  inappropriate  to 
project  expenses  at  the  private  patient 
payment  rate. 

First,  the  spenddown  rules  in  sections 
1902(a)(17)  and  1902(0  of  the  Act 
provide  for  reducing  income  by 
"incurred"  expenses  (i.e.,  expenses  for 
which  the  individual  is  liable).  Under 
these  provisions,  the  Secretary  does  not 
have  to  allow  States  to  project  any 
expenses  since  projection  involves 
treating  an  expense  as  incurred  before 
the  liability  arises.  However,  States  are 
f>ermitted  to  project  expenses  under  the 
Secretary's  general  rulemaking  authority 
in  sections  1102  and  1902(a)(4)  of  the 
Act  because  projection  may  be 
necessary  for  the  efficient  operation  of 
the  Medicaid  program. 

The  assumption  underlying  the 
projection  of  expenses  is  that  liability 
for  the  expenses  will  subsequently  arise 
since  only  the  amounts  for  which  the 
individual  is  ultimately  liable  can  be 
used  to  reduce  income.  However,  when 
the  private  patient  payment  rate  is 
higher  than  the  Medicaid  rate  and 
expenses  are  projected  at  the  private 
payment  rate,  liability  for  the  projected 
expenses  may  not  actually  arise.  That  is, 
once  expenses  are  projected  and 
spenddown  liability  is  met,  the  provider 
may  charge  expenses  only  at  the 
Medicaid  rate  as  specified  in  §  447.15. 
Thus,  expenses  projected  at  the  private 
payment  rate  will  actually  be  incurred 
at  the  Medicaid  rate,  and  the  State  will 
need  to  reconcile  the  amounts 
accordingly.  This  reconciliation  would 
make  the  projection  at  the  private 
payment  rate  less  efficient  than  if  the 
projection  were  done  initially  at  the 


Medicaid  rate.  Further,  when  expenses 
ultimately  incurred  at  the  Medicaid  rate 
are  insufficient  to  meet  the  person's 
spenddown  liability,  the  determination 
of  eligibility  would  have  been  in  error. 
Only  using  the  Medicaid  rate  to  project 
expenses  avoids  these  problems. 
Therefore,  we  are  allowing  projections 
only  at  the  Medicaid  reimbursement 
rate. 

Comment:  A  number  of  commenters 
argued  that  the  use  of  the  Medicaid 
reimbursement  rate  is  arbitrary  and 
generally  less  than  the  private  rate. 
Response:  States  are  required  by 
section  1902(a)(13)(A)  of  the  Act  to  pay 
for  long-term  care  ser\ices  using  rates 
that  are  reasonable  and  adequate  to  meet 
the  costs  that  efficiently  and 
economically  operated  facilities  must 
incur  to  provide  care  that  conforms  to 
applicable  State  and  Federal  laws, 
regulations,  and  quality  and  safety 
standards.  We  are  clarifying  in  these 
final  regulations  at  §§  435.831(g)(1), 
435.831(i).  436.831(g)(1).  and  436.831(1) 
that  States  may  project  institutional 
expenses  only  at  the  Medicaid  rate. 

Comment;  Many  commenters  were 
concerned  that  if  a  State  uses  the 
Medicaid  rate  rather  than  the  private 
rate  in  the  spenddown  process,  it  could 
take  longer  to  reduce  excess  income 
using  the  usually  lower  Medicaid  rate. 
Thus,  it  would  delay  eligibility.  A 
number  of  commenters  were  concerned 
that  certain  individuals  may  have 
insufficient  income  to  pay  the  private 
institutional  rate,  yet  have  income  in 
excess  of  the  Medicaid  reimbursement 
rate. 

Response:  As  we  proposed,  an     " 
individual  is  eligible  whenever  incurred 
medical  expenses,  including  projected 
institutional  expenses,  equal  or  exceed 
the  individual's  excess  income  over  the 
State's  income  standard.  (The  amount  of 
income  exceeding  the  State's  income 
standard  is  referred  to  as  an  individual's 
spenddown  liability.)  In  some  instances 
the  amount  of  projected  institutional 
expenses  at  the  Medicaid  rate  may  not 
be  enough  to  meet  the  individual's 
spenddown  liability.  In  that  case,  the 
individual  remains  ineligible.  However, 
the  individual  will  become  eligible 
when  actually  incurred  institutional 
expenses  at  the  private  rate  reduce 
income  enough  to  establish  eligibility. 

As  indicatwi  in  response  to  an  earlier 
comment,  the  State  Medicaid  rate  is  the 
appropriate  amount  to  use  in  projecting 
expenses  because  it  reduces  the  need  to 
reconcile  projected  and  actually 
incurred  expenses  and  helps  to  avoid 
erroneous  determinations  of  eligibility. 
If  an  individual  is  not  eligible  because 
his  or  her  spenddown  liability  exceeds 
institutional  expenses  projected  over  the 
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budget  period  at  the  Medicaid  rate,  the 
State  must  detennine  eligibility  based 
on  deducting  actually  incurred 
institutional  expenses  or  based  on  a 
combination  of  expenses  actually 
incurred  at  the  private  payment  rate  and 
remaining  expenses  projected  at  the 
Medicaid  rate.  (If  eligibility  results  and 
eligibility  is  retroactive  to  the  first  day 
of  the  month  because  the  State  provides 
coverage  in  whole  months,  expenses 
incurred  at  the  private  payment  rate 
prior  to  the  determination  of  eligibility 
remain  valid.  Ordinarily,  a  participating 
provider  may  charge  an  eligible 
individual  no  more  than  the  Medicaid 
rate.  However,  these  charges  need  not  be 
adjusted  since  the  charges  were 
incurred  at  the  private  payment  rate  and 
since  the  charges  were  part  of  expenses 
needed  to  qualify  the  individual  for 
Medicaid  under  the  spenddown. 
Otherwise,  the  adjustment  could  result 
in  the  individual  no  longer  being 
eligible  for  Medicaid  during  the  month. 
Furthermore,  unless  required  under 
State  law  or  the  terms  of  the  State's 
provider  agreement,  Medicaid  providers 
need  not  accept  all  Medicaid  eligible 
individuals  as  Medicaid  patients.  Thus, 
during  the  period  prior  to  the 
determination  of  Medicaid  eligibility, 
the  provider  could  be  viewed  as  only 
accepting  the  patient  as  a  private 
payment  patient.  Charges  incurred  after 
the  determination  of  eligibility  may  not 
exceed  the  Medicaid  rate.) 

Exampis:  The  individual  is  in  the 
Institution  as  of  the  first  day  of  the  month. 
The  monthly  spenddowa  liability  is  SI  .500. 
The  projected  Medicaid  rate  for  the  month  is 
SI. 200  (S40  per  day).  The  private  rate  is 
Si  .800  p>er  month  (560  per  day).  Since 
projected  monthly  expenses  at  the  Medicaid 
rate  (St  .200)  are  not  sufficient  to  meet  the 
spenddown  liability  (St. 500).  the  individual 
is  not  eligible.  However,  after  remaining  In 
the  Institution  for  15  days  the  individual  has 
actually  incurred  expenses  of  S900  at  the 
private  rate  IS60  x  15  days).  TTie  projected 
institutional  expenses  at  the  Medicaid  rate 
for  the  remaining  days  in  the  month  are  $600 
($40  X  15  days).  Thus,  as  of  the  15th  day  of 
the  oKinth  the  combination  of  actually 
incurred  bills  ($900)  plus  projected  expenses 
at  the  Medicaid  rate  ($600)  equal  the 
spenddown  liability  ($1,500)  and  the 
individual  is  eligible. 

Comment:  Several  comraenters 
expressed  concern  that  institutional 
providers  that  admit  individuals  at  the 
private  rate  will  be  paid  only  at  the 
usually  lower  Medicaid  rate.  This 
payment  differential  may  have  negative 
effects,  both  on  providers  and 
beneficiaries.  Providers  will  receive  less 
compensation  under  the  proposal,  and  it 
may  cause  providers  to  admit  fewer 
potential  Medicaid  patients. 


Rei  ponse:  It  is  not  clear  why  the 
comn  enters  believe  that  institutional 
provi  iers  vrill  be  paid  less  as  a  direct 
resull  of  the  policy  to  require  States  to 
projei  ;t  expenses  at  the  Medicaid 
paym  3nt  rate.  Providers  can  charge 
patiei  ts  at  the  private  payment  rate  for 
expet  ses  incurred  prior  to  the 
deten  nination  of  Medicaid  eligibility 
when  spyenddown  liability  was  unmet. 
The  ii  idividual  is  responsible  for  the  full 
amou  It  of  those  charges.  Providers  do 
not  h)  ve  to  accept  the  Medicaid  rate 
until  i  ifter  the  individual  becomes 
eligib  e.  Therefore,  by  using  the  lower 
Medi(  aid  rate,  there  may  be  a  delay  in 
meeti  ig  spenddown.  This  delayed 
eligib  lity  could  actually  entitle 
provi(  ers  to  the  higher  rate  for  a  longer 
perio<  . 

Cor.  iment:  Some  commenters  objected 
to  the  exclusion  of  expenses  incurred  in 
an  acute  care  facility  when  considering 
projec  lion  of  institutional  expenses  in 
spendldown. 

Reshonse:  As  noted  in  the  NPRM,  we 
excluded  projection  of  expenses  in 
acute  care  facilities  because  these 
expenkes  are  not  as  recurring  and 
prediotable  as  are  expenses  in  long-term 
care  facilities.  We  beheve  that  it  is  not 
as  easy  to  anticipate  the  cost  of  a  stay 
in  a  hospital  or  to  predict  when  it  may 
occur  bs  it  is  to  anticipate  long-term  care 
costs.  kiVhile  acute  care  facility  expenses 
may  npt  be  projected,  they  are  valid 
medicil  expenses  and  may  be  deducted 
from  excess  income  In  spenddown 
when  iiey  actually  occur. 

Con  ment:  A  number  of  commenters 
sugge!  ted  that  the  regulations  be  revised 
to  inc  ude  actually  incurred 
institu  lional  expenses  In  addition  to 
projec  ed  institutional  expenses. 

i?esj  lonse:  There  was  no  intention  on 
our  pa  rt  to  exclude  actually  inciured 
institutional  or  other  medical  expenses 
from  spenddown.  Actually  incurred 
(pastjjnstitutional  expenses  may  be 
deduded  along  with  projected  (future) 
additiinal  institutional  expenses.  In 
view  oa  the  comments  indicating 
confusion  on  this  point,  we  are  revising 
paragr  iph  (i)  in  both  §§435.831  and 
436.83 1  of  the  final  regulations  to  clarify 
this. 

CoiTi  ment:  Several  commenters 
pointe  i  out  that  eligibility  begins  not  on 
the  fin  t  day  of  institutionalization  as 
indica  ed  in  the  NPRM,  but  on  the  day 
on  wh  ch  an  individual  incurs  medical 
expeni  es  (including  projected 
institu  ional  expenses)  equal  to  or 
excee<  ing  the  spenddown  liabiUty. 

Resf  onse:  We  generally  agree  with 
these  c  omments.  In  States  that  elect 
partial  month  coverage,  the  first  day  of 
eligibi  ity  is  the  day  that  deduction  of 
incurn  d  medical  expenses  reduces 
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income  to  the  income  standard.  In 
States  with  full  month  coverage, 
eligibility  begins  on  the  first  day  of  the 
month  in  which  spenddown  liability  is 
met.  However,  a  State  may  not  begin 
eligibility  later  than  the  beginning  of  the 
budget  (spenddown)  period  if  the 
individual  is  subject  to  the  post- 
eligibility  process  and,  under  the  post 
eligibility  process,  would  owe  the 
provider  more  than  the  individual  has 
in  contributable  income.  This  issue  can 
occur  when  the  State  uses  either  a 
monthly  budget  period  or  a  multi-month 
budget  period.  We  are  revising 
paragraph  (i)  (paragraph  (e)  in  the 
NPRM)  in  both  §§  435.831  and  436.831 
of  the  regulations  to  reflect  these  points 
(It  should  be  noted  that  regardless  of 
when  eligibility  begins  in  a  budget 
period,  expenses  used  to  meet 
spenddown  liability  are  not 
reimbursable  under  Medicaid.  Since 
these  expenses  may  be  deductible  from 
income  in  the  post-eligibility  process 
under  the  requirements  of  section 
1902(r)(2)  of  the  Act.  States  may  need  to 
reduce  the  otherwise  reimbursable 
amount  of  provider  charges  by 
spenddown  expenses  to  prevent  the 
transfer  of  spenddown  liabilities  to  the 
Medicaid  program.  The  three  examples 
in  the  response  to  the  fifth  comment 
below  show  in  detail  how  the 
spenddown  and  p>ost-eligibility  policies 
interact  in  these  cases.) 

We  considered  beginning  eligibility  in 
all  cases  on  the  first  day  of  the  budget 
period  in  which  spenddown  liability  is 
met.  However,  this  option  could 
increase  State  administrative  burdens 
without  advantaging  recipients  In  cases 
not  covered  by  the  exception  in 
§§435.831(i)(3)  and  436.831(i)(3).  Many 
States  use  eligibility  and  claims 
payment  systems  that  are  automated  to 
pay  claims  beginning  with  the  date  of 
eligibility.  These  States  would  have  to 
weed  out  bills  from  the  first  day  of  the 
budget  period  (up  to  6  months  before) 
that  were  used  to  meet  spenddown 
liability  to  ensiwe  that  their  automated 
systems  do  not  pay  those  bills.  Under   ' 
these  rules,  no  such  weeding  is  required 
in  States  that  begin  eligibility  with  the 
day  spenddown  is  met.  (Note  that  these 
States  would  have  to  begin  eligibility  on 
the  first  day  of  the  budget  period  in 
cases  where  the  individual,  in  the  post- 
eligibility  process,  would  otherwise  owe 
the  provider  more  than  he  or  she  has  in 
contributable  income.)  In  States  that 
provide  coverage  in  whole  months, 
weeding  is  required  only  from  the  first 
day  of  the  month  in  which  spenddown 
is  met  to  the  day  spenddown  is  met.  The 
failure  of  (he  individual  to  identify  all 
of  his  or  her  incurred  expenses  before 
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the  spenddown  determination  is  made 
can  have  an  adverse  effect  on  the  date 
of  the  individual's  eligibility.  In  these 
cases.  States  may,  but  are  not  required 
to  reopen  the  spenddown  determination 
and  take  the  additional  expenses  into 
account.  (For  individuals  in  partial- 
month  coverage  States  who  are  subject 
to  the  post-eligibility  process  for  the 
partial  month,  income  and  income 
deductions  (e.g.,  the  personal  needs 
allowance)  should  be  prorated  in  the 
post-eligibility  process  to  reflect  the 
number  of  days  of  eligibility.) 

Comment:  Some  commenters 
advocated  permitting  States  to  project 
copayments,  deductibles,  and  insurance 
premiums  in  addition  to  projecting 
institutional  expenses.  Other 
commenters  argued  that  States  should 
be  permitted  to  deduct  any  projected 
medical  expense  that  is  predictable. 

Response:  This  provision  is  intended 
to  cover  only  projection  of  long-term 
care  institutional  expenses,  at  the 
Medicaid  reimbursement  rate,  as  they 
are  constant  and  predictable. 

We  believe  expenses  mentioned  in  the 
comment  such  as  deductibles  or 
coinsurance,  which  are  generally 
associated  with  the  utilization  and 
varying  costs  of  other  medical  services, 
are  difficult  to  predict.  Because  of  the 
difficulty  in  determining  what  kinds  of 
care,  and  what  amounts,  are  predictable, 
we  have  limited  the  application  of  this 
provision  to  long-term  care  institutional 
expenses.  Regardless  of  whether  States 
implement  this  provision,  they  are  still 
required  to  deduct  actually  incurred 
copayments,  deductibles  and  insurance 
premiums  in  spenddown.  We  further 
discuss  State  fiexibility  concerning 
copayments  and  deductibles  under  the 
comments  and  responses  on  Provision 
E. 

Comment:  Several  commenters  asked 
how  a  State  would  apply  tlie  projection 
of  institutional  expenses  option  if  it  also 
chooses  to  combine  the  retroactive  and 
prospective  budget  periods  under 
Provision  B. 

Response:  If  the  budget  period 
includes  part  or  all  of  the  3-monlh 
retroactive  period,  institutional  and 
other  medical  expenses  actually 
incurred  during  that  portion  of  the 
retroactive  period  would  be  added  to 
projected  institutional  expenses  in  the 
prospective  period.  An  individual  is 
eligible  if  the  combined  total  of  actually 
incurred  plus  projected  medical 
expenses  equals  or  exceeds  his  or  her 
spenddown  liability  for  the  budget 
period. 

Comment:  Commenters  suggested  that 
we  revise  the  regulations  to  clarify  that 
States  may  continue  to  use  a  1 -month 
budget  period  for  institutional  cases. 


Response:  We  agree  that  a 
clarification  to  the  proposed  regulations 
is  needed  on  this  point.  In  regard  to 
medically  needy  eligibility,  the 
proposed  regulations  at  §§435.831  and 
436.831  specify  that,  "Itjhe  agency  must 
use  a  budget  period  of  not  more  than  6 
months  to  compute  income."  It  is  clear 
that  any  budget  period  between  1  and  6 
months  may  be  used.  However,  it  was 
not  clear  in  the  proposed  rule  that  a 
State  may  use  more  than  one  budget 
period.  . 

For  example,  under  the  proposed  rule, 
a  State  may  use  a  6-month  budget 
period  for  all  medically  needy 
individuals.  Or,  the  State  may  use  one 
budget  period  for  institutionalized 
individuals  in  long-term  care  facilities 
(e.g..  1  month),  and  another  for 
noninstitutionalized  individuals.  A 
third  option  would  be  for  a  State  to  use 
different  budget  periods  for  different 
groups  of  institutionalized  individuals 
or  use  different  budget  periods  for 
different  groups  of  noninstitutionalized 
individuals. 

We  believe  States  should  have  the 
flexibility  to  prescribe  different 
spenddown  periods  to  simplify  the 
administration  of  their  Medicaid 
programs.  For  example,  for  efi'ective  and 
efficient  administration  in  cases  where 
the  individual  is  institutionalized,  the 
State  may  wish  to  use  the  same  time 

fteriod  for  determining  spenddown 
lability  that  the  State  uses  to  determine 
the  Medicaid  contribution  toward  the 
cost  of  care.  Allowing  States  to  prescribe 
the  spenddown  period  in  these  cases 
permits  States  to  align  the  budget  period 
used  for  spenddown  purposes  with  the 
budget  period  used  in  the  post- 
eligibility  process.  Thus,  a  State  that 
uses  a  6-month  period  for  determining 
medically  needy  spenddown  liability 
for  noninstitutionalized  individuals  and 
a  1 -month  period  for  determining 
contributions  toward  the  costs  of  care 
for  the  institutionalized  may  wish  to 
begin  new  1-month  spenddown  periods 
for  medically  needy  recipients  who 
become  institutionalized.  Alternatively, 
the  State  may  wish  to  determine 
contributions  toward  the  costs  of  care  in 
6-month  periods  to  coincide  with  the  6- 
month  medically  needy  spenddown 
period  used.  In  either  situation, 
administrative  simplification  could  be 
achieved  in  some  cases  by  using  the 
same  income  calculation  for  both  the 
determination  of  spenddown  liability 
and  the  determination  of  the 
contribution  toward  the  costs  of  care. 
However,  if  a  State  imposes  different 
spenddown  budget  periods  in  different 
situations,  the  variations  should  have 
general  application  and  not  be  applied 
on  an  individual-by-individual  basis. 


and  the  variations  should  be  based  on 
reasonable  standards.  We  are  clarifying 
this  point  in  the  regulations  by  revising 
§§  435.831(a)  and  436.831(a)  to  specify 
that  States  are  not  limited  to  the  use  of 
a  single  budget  period,  but  must  use 
budget  periods  of  not  more  than  6 
months  to  compute  income. 

Comment:  Several  commenters  asked 
for  clarification  on  how  projection  at  the 
Medicaid  reimbursement  rate  will  be 
used  by  a  State  when  an  individual 
enters  an  institution  during  the  month 
rather  than  on  the  first  day  of  the 
month. 

Response:  As  noted  in  the  response  to 
an  earlier  comment,  actually  incurred 
institutional  and  other  medical 
expenses  are  added  to  projected 
institutional  expenses  during  a  budget 
period.  If  the  combined  total  of  these 
expenses  exceeds  an  individual's 
spenddown  liability,  the  individual  is 
eligible  on  the  day  that  liability  is  met 
(or  on  the  first  day  of  the  month  in  full- 
month  coverage  States  or,  if  the 
exception  in  §§  435.831(i)(3)  and 
436.831(i)(3)  applies,  on  the  first  day  of 
the  budget  period  whether  the  State 
uses  a  monthly  budget  period  or  a 
multi-month  budget  period).  Thus, 
depending  on  individual  circumstances, 
an  individual  could  be  eligible  on  the 
first  day  of  the  budget  period,  on  the 
first  day  of  institutionalization 
occurring  on  or  after  the  first  day  of  the 
budget  period,  or  at  some  other  time 
during  the  budget  period,  as  illustrated 
by  the  following  examples. 

Example  1.  The  individual  enters  the 
institution  on  the  16th  of  the  month.  The 
monthly  spenddown  liability  is  $500.  The 
projected  institutional  expenses  at  the 
Medicaid  rate  to  the  end  of  the  month  are 
$800  ($1,600  monthly  rate).  The  individual 
has  also  incurred  $600  in  other  medical 
expenses  before  the  month  of  application, 
which  remain  the  individual's  current 
liability.  Because  the  individual  has  $600  of 
other  medical  expenses,  the  spenddown  is 
met  on  the  first  day  of  the  monthly  budget 
period  (before  the  first  day  of 
institutionalization). 

Example  2.  The  focts  are  the  same  as  in 
Example  1  except  that  the  individual  has  no 
previously  incurred  medical  expenses,  only 
institutional  expenses.  In  this  case  based  on 
projection  of  expenses  at  the  Medicaid  rate, 
the  individual  may  become  eligible  on  the 
first  day  of  institutionalization  (the  16lh  of 
the  month).  (Although  the  State  may  be  a 
full-month  coverage  State,  retroactivity  to  the 
first  day  of  the  month  would  have  no  effect 
because  the  individual  has  no  previously 
incurred  medical  expenses.) 

Example  3.  The  Individual  enters  the 
institution  on  the  16th  of  the  month.  The 
monthly  spenddown  liability  is  $900.  The 
projected  institutional  expenses  at  the 
Medicaid  rate  to  the  end  of  the  month  are 
.$800  (one-half  of  the  $1,600  monthly  rate). 
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The  individual  has  no  other  expenses  at  this 
time.  Based  on  projection  of  institutional 
expenses  at  the  Medicaid  rate,  the  individual 
does  not  meet  spenddown.  Thus,  the 
individual  will  not  be  eligible  on  the  16th  of 
the  ntonth.  The  individual  may  become 
eligible  at  a  later  time  during  the  month 
should  the  amount  of  actually  incurred  and 
any  remaining  projected  expenses  (e.g..  the 
amount  afler  application  of  any  reasonable 
limits  established  by  the  State)  equal  or 
exceed  the  spenddown  liability.  In  such  a 
ca.se.  eligibility  would  still  be  retroactive  to 
the  first  day  of  the  month  in  full-month 
coverage  States.  (When  a  combination  of 
Incurred  and  projected  expenses  is  used, 
"remaining  prnjecfed  expenses"  does  not 
include  any  evpenses  that  have  already  been 
incurred  Furlher,  any  expense  used  to  meet 
spenddmvn  liabilitj-  is  not  reimbursable 
under  Medicaid.) 

Comment:  Commenters  asked  how 
income  would  be  applied  to  the  cost  of 
care  af^er  an  individual  is  determined 
eligible  when  the  Medicaid  rate  is  used 
instead  of  theprivate  payment  rate. 

Response:  There  is  no'change  in  the 
treatment  of  income  once  an  individual 
is  eligible  for  Medicaid.  Regulations  at 
42  CFR  435.725.  435.733.  435.832  and 
436.832  specify  how  an  eligible 
individual's  income  is  to  be  applied  to 
the  cost  of  institutional  care.  For 
clarification,  we  provide  some 
examples. 

Exampk  1:  An  individual's  monthly 
income  for  post-eligibility  purposes  is  $925. 
The  monthly  Medicaid  rate  is  SI, 000.  The 
monthly  spenddown  liability  is  $600.  The 
ir.d:vlduaf  Is  In  the  institution  as  of  the  first 
day  of  the  month.  Since  the  projected 
monthly  Medicaid  rate  (SI  ,000)  exceeds  the 
monthly  spenddown  habilify  ($500).  the 
individual  is  considered  eligible  on  the  first 
of  the  month.  Thus,  the  post-eligibility 
treatment  of  income  rules  apply.  First,  lo 
account  for  the  individual's  responsibility  for 
$600  in  spenddown  liability,  the  State  should 
consider  as  a  starting  f)oint  for  the  amount  it 
will  pay  to  the  institution  only  $400  of  the 
$1,000  in  institutional  charges.  However, 
from  the  individual's  $925  in  income,  the 
State  would  deduct  $630  ($30  pro?ected  for 
personal  needs  and  S600  in  unreiir.bursabie 
medical  expenses  reflecting  the  irdividual's 
spenddown  liability).  (Income  also  would  be 
profecfcri  for  the  maintenance  of  the 
individual's  spouse  and  family  under 
sperified  cjitumstdnces  and.  at  the  option  uf 
the  State,  for  the  maintenance  of  the 
individual's  rommunity  home.)  This  leaves 
$295  in  income  that  can  be  contributed 
toward  the  $400  la  instimtiona!  charges 
taken  into  account  in  the  post-el!gibiii!y 
process.  Thus,  of  the  original  $1.0»)0  bill,  the 
Medicaid  program  would  contribute  $105 
($400— S205)  and  the  individual  would 
contribute  SSOS  ($600  in  spenddown  liability 
plus  $295  determined  in  the  post-eligibility 
process). 

Example  2:  The  State  uses  a  3  month 
budget  period.  Eligibility  is  being  determined 
for  the  last  quarter  of  the  j-ear.  The 
individual's  monthly  income  for  post- 


eligibiiit;  purposes  is  $910  ($2,730  for  the 
quarter).  The  3-month  Medicaid  rate  is 
$3,720  (3  10  per  day  x  31  (Jays  per  month  x 
3  months ).  The  3-month  spenddown  liability 
is  $2,250  ($750  per  month).  The  individual 
is  in  the  nstitution  as  of  the  first  day  of  the 
quarter  (I  >ctober  1).  Since  the  projected 
Medicaid  rate  for  the  quarter  ($3,720) 
exceeds  t  Je  spenddown  liability  for  the 
quarter  [i  2,250),  the  individual  is  eligible  on 
the  first  (  ay  of  the  quarter.  Thus,  the  post- 
eligibiliti  treatment  of  income  rules  apply. 

First,  tl  e  State  would  begin  eligibility 
with,  ant  apply  the  post-eligibility  rules  for. 
the  same  J-month  period  used  in  the 
spenddoi  m  calculations.  (The  Slate  may 
begin  eli(  ibility  with  the  month  or  day 
spenddoi  rn  liability  is  met,  if  later,  and 
apply  the  post-eligibility  rules  for  the  shorter 
period  on  ly  if  the  later  date  dt* s  not  cause 
the  indiv  dual's  share  of  the  institutional 
charges  f<  r  the  spenddown  period  to  exceed 
the  ir.divl  dual's  contributable  income  for  the 
period.)  1 0  account  for  the  individual's 
responsih  lity  for  $2,250  in  spenddown 
liability,  I  le  State  would  consider  as  a 
starting  p  lint  only  $1,470  of  the  $3,720  in 
inslitutioi  al  charges.  However,  from  the 
individua  s  $2,730  in  income,  the  State 
would  dei  luct  $2,340  (S90  protected  for 
personal  i  eeds  for  the  quarier  and  $2,250  in 
unreimbu  ■sable  medical  expenses  reflecting 
the  indivi  lual's  spenddown  liability). 
(Income  a  so  would  be  protected  for  any 
other  alio  vable  deductions.)  This  leaves 
$390  in  ir  come  that  can  be  contributed 
toward  th  i  $1,470  in  Institutional  charges 
taken  into  account  in  the  post-«iigibility 
process.  1  hus,  of  the  original  $3,720  in 
charges,  tl  e  Medicaid  program  would 
contribut*  $1,080  {$l,470-$390)  and  the 
individua  would  contribute  $2640  (S2,250  in 
spenddoM  n  liability  plus  $390  determined  in 
the  post-e-  igibility  process). 

Ex«nipl^  3;  An  individual's  monthly 
income  fo»  post-eligibilify  purposes  is 
$1,820.  Tl  e  monthly  Medicaid  rate  is  $1,200 
($40  per  d  ly).  and  the  private  rate  is  $1,800 
($60  per  d  ly).  The  monthly  spenddown 
liability  is  $1,500.  The  individual  is  In  the 
instilutioi  as  of  the  first  day  of  the  month 
and  the  St  ite  projects  institutional  expenses 
at  the  Mec  Icaid  rate. 

Since  pi  Djec.-tod  monthly  expenses  as  of  the 
first  day  o  the  month  at  the  Medicaid  rate 
(Si. 200)  ai  ?  not  sufTicient  to  meet  the 
sp«>nddow  1  liability  ($1,500),  the  individua! 
is  not  elig  jle.  However,  after  remaining  in 
the  institu  ion  for  15  days  the  individual  has 
actually  in  cumd  expenses  of  $900  at  the 
private  rat !  ($60  x  15  days).  The  projected 
institution  >1  expenses  at  the  Medicaid  rate 
for  the  ren  aining  days  in  the  month  are  $600 
(S";o  X  15  (  ays).  Thus,  as  of  the  15th  day  of 
the  month  the  individual  is  eligible  and  the 
rules  on  pi  sl-eligibilily  treatment  ol  income 
apply. 

The  sani  >  posl-eligibilify  procedure 
described  n  Examples  1  and  2  apply  to 
Example  3  Since  the  individual  has  $900  in 
actually  in  :urrBd  expenses  and  another  $600 
in  projecte  1  expenses,  the  individual  has  met 
the  spend(|own  liability  of  $1,500.  However, 
because  th«  individual  remains  liable  for  the 
$1 .500  in  institutional  charges,  reimbursable 
■nstitutionil  expenses  are  reduced  to  zero. 
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Therefore,  no  additional  stops  apply  in  the 
post-eligibility  process.  The  individual 
would  be  expected  to  use  $1,500  of  his  or  her 
$1,820  in  income  to  cover  institutional 
charges,  leaving  the  Individual  with  $30 
earmarked  for  personal  needs  and  $290  for 
discretionary  use. 

It  should  be  noted  that  if  the  individual 
were  to  incur  additional  noninstitutional 
health  care  expenses  during  the  period  of 
Medicaid  eligibility,  the  Stale,  at  its  option, 
can  have  the  individual  contribute  more  of 
his  or  her  discretionary  income  toward  total 
health  care  costs  included  in  the  Slate  plan 
This  can  be  done  by  substituting  the 
noninstitutional  expenses  (for  which  the 
State  would  otherwise  pay)  for  a 
corresponding  amount  of  projected 
institutional  costs  in  the  spenddown 
calculation.  The  individual  becomes  liable 
for  the  noninstitutional  expenses  as  part  of 
his  or  her  spenddown  liability  and  has  to 
contribute  remaining  discretionary  income 
toward  the  replaced  institutional  costs  under 
the  post-eligibility  calculation. 

For  example,  assume  that  the  individual  in 
this  example  incurs  $200  in  noninstitutional 
physical  therapy  expenses  included  in  the 
State  plan  and  the  State  substitutes  ihose 
expenses  for  $200  of  the  $600  in  projected 
institutional  charges.  The  individual's 
spenddown  liability  of  $1,500  is  now 
composed  of  $900  in  actual  institutional 
charges.  $400  in  projected  institutional 
charges,  and  $200  in  physical  therapy 
expenses.  The  otherwise  reimbursable 
institutional  charges  of  $1,500  are  then 
reduced  to  $200  to  offset  the  $1 ,300  in 
institutional  riiarges  that  are  deductible  from 
income.  Under  the  post-eligibility 
procedures,  the  individual  would  have  $290 
that  can  be  contributed  toward  the  cost  of 
care  ($1,820  total  income,  less  $1,500  in 
unreunbursable  health  care  expenses,  less 
$30  projected  for  personal  needs)  and.  thus, 
would  be  responsible  for  the  $200  in 
reimbursable  institutional  charges.  The 
individual  is  now  responsible  for  $1,700 
(instead  of  $1,500)  in  health  care  costs 
($1,300  in  insti^Jtional  charges  used  to  meet 
spenddown  liability,  $200  in  noninstitutional 
physical  therapy  expenses  used  to  me»t  the 
spenddown  liability,  and  $200  in 
institutional  charges  under  the  post- 
eligibility  process).  This  leaves  the 
individu.W  wivh  $90  in  discretionary  iwomi' 
inst^^ad  ofS290,  wiih  Medicaid  paying  $200 
less. 

Comment:  Commenters  requested 
clarification  on  how  to  apply  the 
projection  option  when  an  individual 
leaves  the  institution  before  the  end  of 
the  budget  period,  if  eligibility  is  based 
on  projected  institutional  expenses  that 
are.  in  part,  not  actually  incurred,  bow 
would  a  State  handle  this? 

Response:  This  would  be  treated  by  a 
State  as  a  change  of  circumstances. 
Whenever  a  change  of  circumstances 
occurs  during  a  budget  period,  a  State 
is  required  by  regulations  ai  §  435.916  to 
make  a  redetermination.  The  State 
should  be  alert  for  other  changes  in 
ciit;umstance8  (e.g.,  changes  in  levels  of 
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institutional  care)  that  could  affect  the 
projected  amount  of  expenses  and  make 
any  necessary  redeterminations. 

Comment:  Commenters  asked  that  we 
clarify  how  projection  of  institutional 
expenses  would  operate  when  a  third 
party  is  responsible  for  payment  of  a 
portion  of  an  individual's  institutional 
care.  For  example,  if  the  first  60  days  of 
institutionalization  are  paid  by  a  third 
party,  could  those  expenses  be  counted 
as  a  deduction  from  an  individual's 
income  under  the  spenddown  process? 

Response:  Except  for  the  legislative 
change  discussed  in  the  note  below,  we 
have  made  no  changes  to  the  policy  on 
treatment  of  expenses  for  which  there  is 
third  party  liability.  Thus,  in  these  final 
rules,  as  proposed  (§§  435.831(d)  and 
436.831(d)),  we  continue  existing  policy 
that  only  incurred  medical  expenses 
that  are  not  subject  to  payment  by  a 
third  party  may  be  deducted  from 
income.  In  the  above  comment's 
example,  expenses  for  the  first  60  days 
of  institutionalization,  for  which  a  third 
party  is  liable,  are  not  allowable 
deductions  under  this  provision  or 
under  existing  regulations. 

Nate:  Under  1987  legislation.  States  are 
required  to  deduct  health  care  expenses 
reimbursed  under  another  State  or  local 
public  program.  This  amendment  will  be 
dealt  with  more  fully  in  separate  regulations. 

Comment:  Several  commenters 
thought  that  the  provision  for  projection 
of  institutional  expenses  at  the 
Medicaid  rate  would  be  difficult  to 
administer.  They  added  that  if  there  are 
many  changes  in  the  Medicaid  rate. 
States  would  be  required  to  reassess 
eligibility. 

Response:  As  discussed  in  response  to 
an  earlier  comment,  we  have  concluded 
that  the  Medicaid  rate  is  the  only 
appropriate  rate  to  use  for  projecting 
institutional  expenses.  If  a  State  finds 
projecting  at  the  Medicaid  rate 
undesirable,  the  State  may  discontinue 
the  practice  of  projecting  expenses  and 
instead,  use  expenses  as  they  are 
actually  incurred. 

Comment:  Several  commenters 
expressed  the  opinion  that  the  [>otential 
economic  impact  was  greater  than  what 
we  estimated  in  the  NPRM  and  the 
commenters  believe  that  we  should 
develop  regulatory  impact  and/or 
regulatory  flexibility  analyses. 

Response:  We  reviewed  our  estimates 
in  light  of  the  ccnnmenters'  criticisms 
and  concluded  that  the  impacts  of  the 
provision  are  not  such  as  to  require 
regulatory  impact  or  regulatory 
flexibility  analyses.  We  acknowledge 
that  these  provisions  will  result  in  some 
economic  effects.  However,  we  do  not 
believe  that  the  impacts  will  approach 


the  amounts  (e.g.,  $195  million  for 
provision  "A"  alone)  that  some  of  the 
commenters  estimated.  Further 
discussion  about  our  estimate  is 
included  in  section  V  (Regulatory 
Impact  Statement)  of  the  preamble. 

Provision  B— Allow  States  To  Combine 
Retroactive  and  Prospective  Medically 
Needy  Budget  Periods 

Comment:  Some  commenters 
questioned  the  statutory  basis  for  this 
revision.  They  asked  whether  the  statute 
gives  us  the  authority  to  make  this 
option  available  to  States. 

Response:  We  base  our  revisions  to 
the  medically  needy  budget  period  on 
section  1102  of  the  Act,  which  gives  the 
Secretary  general  authority  to  adopt 
rules  necessary  for  the  efficient 
operation  of  the  Medicaid  program,  and 
section  1902(aMl7)  of  the  Act,  which 
authorizes  us  to  prescribe  standards  for 
determining  eUgibility  for  Medicaid 
consistent  with  the  objectives  of  the 
program  and  is  also  the  authority  for  the 
medically  needy  spenddown  program. 
We  also  base  our  revisions  on  section 
1902(a)(34)  of  the  Act.  which  mandates 
and  describes  the  3-month  retroactive 
period  for  an  individual  who  was  (or 
upon  application  would  have  been) 
eligible  for  such  medical  assistance  at 
the  time  care  and  service  were  furnished 
in  the  retroactive  period.  If  a  State  uses 
a  6-month  budget  period,  when  it  looks 
at  the  eligibility  of  an  individual  had  he 
or  she  applied  at  a  particular  time,  it 
would  look  at  6  months'  worth  of 
income.  The  regulation  permits  States  to 
view  section  1902(a){34)  of  the  Act  in 
this  manner,  rather  than  considering  the 
retroactive  period  as  a  special  and 
discrete  period. 

Comment:  Some  commenters  opposed 
this  provision  because,  in  their  view, 
combining  the  retroactive  and 
prospective  eligibility  periods  violates 
comparability  requirements  between  the 
medically  needy  and  categorically 
needy  in  section  1902(a)(17)  of  the  Act, 
since  the  combined  eligibility  period 
affects  only  the  medically  needy. 

Response:  We  disagree  with  tne 
commenters'  views.  We  believe  that 
comparability  requirements  are  not 
violated  because  the  Act  contains 
different  requirements  for  categorically 
and  medically  needy  groups.  "This 
position  was  upheld  by  the  Supreme 
Court  in  the  Atkins  v.  Rivera  decision 
(477  U.S.  154  (1966)).  The  Court  found 
that  the  length  of  the  medically  needy 
budget  period  (or  spenddown  period) 
was  not  required  by  comparability  to  be 
the  same  as  the  budget  period  used  for 
the  categorically  needy. 

Comment:  Some  commenters  argued 
that  combining  the  retroactive  period 


with  the  prospective  period  restilts  in  a 
potentially  longer  budget  period,  which 
means  that  individuals  must  incur 
medical  expenses  over  a  longer  period 
of  time.  Few  providers  are  wilUng  to 
extend  credit  over,  for  example,  a  6- 
month  period. 

Response:  The  proposed  combined 
budget  period  can  be  no  longer  than  the 
prospective  period  allowed  under  the 
existing  requirements  specified  in 
§§435.831  and  436.831.  Presently,  the 
prospective  period  may  be  no  more  than 
6  months  in  length.  The  proposal, 
depending  on  State  choices,  may  result 
in  a  combined  budget  period  of  2  to  6 
months.  Thus,  the  combined  budget 
period  (::an  be  no  longer  than  the 
maximum  (6  month)  period  permitted 
under  existing  regulations. 

Comment:  Several  commenters  asked 
how  States  would  apply  this  provision 
when  a  prospective  budget  period 
would  not  apply.  For  instance,  if  an 
individual  dies  after  filing  an 
application  for  Medicaid,  and  has 
unpaid  medical  bills  in  the  3-month 
period  before  the  application  was  filed, 
there  is  no  prospective  period. 

Response:  When  there  is  no 
prospective  period  because  the 
individual  dies  before  the  prospective 
period  could  begin,  eligibility  would  be 
determined  for  the  three  month 
retroactive  period  only.  This  is 
consistent  with  our  policy  for 
terminating  a  wholly  prospective  budget 
period  when  a  recipient  dies.  In  cases 
where  an  individual  dies  after  the 
prospective  period  has  begun  and  the 
State  has  elected  to  combine  the 
retroactive  and  prospective  period,  the 
combined  period  would  terminate  with 
the  death  of  the  recipient.  In  still  other 
cases  where  the  individual,  though 
alive,  seeks  eligibility  only  for  the 
retroactive  period  in  a  State  that  has 
elected  to  combine  the  retroactive  and 
prospective  period,  the  combined 
period  would  still  be  used  to  determine 
eligibility.  States,  under  policies  of 
general  applicability,  may  treat  the 
entire  retroactive  period  as  one  budget 
period  or  divide  the  retroactive  period 
into  monthly  budget  periods.  Any 
portion  of  the  retroactive  period  may  be 
added  to  the  first  prospective  period  for 
a  combined  period  not  to  exceied  6 
months. 

Comment:  Some  commenters 
suggested  that  we  revise  the  regulations 
by  clarifying  that  the  combined  budget 
period  would  not  automatically  include 
the  entire  3-month  retroactive  period  if 
the  individual  has  no  medical  expenses 
in  that  period. 

Response:  The  commenter  is  correct 
that  an  individual  may  be  determined 
eligible  for  Medicaid  in  the  3-month 
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period  before  the  month  of  application 
only  if  an  individual  received  covered 
services  under  the  State  plan  at  any  time 
during  that  period  and  would  have  been 
Medicaid  eligible  at  the  time  services 
were  received  if  he  or  she  had  applied. 
This  is  based  on  section  1902{a)(34)  of 
the  Act  and  regulations  at  §  435.914. 
This  principle  is  very  clearly  specified 
in  §  435.914.  However,  we  have  revised 
§§  435.831(a)  and  436.831(a)  to  clarify 
that  the  retroactive  budget  period  begins 
no  earlier  than  the  first  month  in  the  3- 
month  retroactive  f>eriod  in  which  the 
individual  received  covered  services. 

Comment:  Many  commenters  opposed 
the  revision  to  permit  States  to  combine 
the  retroactive  period  with  the 
prospective  period  because  States  are 
permitted  to  consider  an  individuals 
income  over  a  longer  period,  potentially 
6  months,  rather  than  just  the  3  months 
of  the  retroactive  period.  Under  the 
existing  rule,  an  individual  who  was,  for 
example,  hospitalized  and  out  of  work 
for  a  3-month  period  could  apply  for 
Medicaid  after  he  or  she  had  returned  to 
work  and  have  eligibihty  determined 
solely  on  the  3-month  period  before 
application  when  no  income  was 
received.  If  the  individual  met  other 
eligibility  requirements,  that  individual 
could  have  been  eligible.  Under  the 
proposal,  and  these  final  rules.  States 
have  the  option  to  consider  income  over 
an  additional  3-month  period  extending 
from  the  date  of  application.  When  a 
longer  budget  period  is  used,  greater 
income  is  available  to  the  individual 
and.  when  measured  against  the  State's 
income  standard,  that  same  individual 
might  not  be  eligible  for  Medicaid. 

Response:  Individuals  may  apply  for 
Medicaid  to  cover  high  medical 
expenses  that  are  incurred  during  a  very 
short  period  of  time,  as  in  ihe  above 
example,  in  the  3-month  period  before 
an  application,  or  they  may  wish  to 
cover  expenses  incurred  over  a  longer 
period.  We  believe  that  it  is  appropriate 
to  consider  available  income  over  a 
longer  period  than  just  a  period  when 
acute  illness  may  affect  a  person's 
emplovinent  or  other  income.  Therefore, 
we  believe  the  option  for  States  to  select 
the  use  of  a  combined  budget  period  is 
appropriate. 

Comment:  Several  commenters  asked 
why  we  are  making  these  revisions 
when  they  know  of  no  evidence  that 
individuals  abuse  the  current  system  by 
manipulating  the  timing  of  an 
application  for  Medicaid  to  suit  their 
needs. 

Response:  We  agree  that  it  is  difficult 
to  document  the  extent  to  which 
individuals  may  be  abusing  the  existing 
system.  The  potential  for  abuse  exists, 
however,  and  we  believe  States  sfiould 
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•  A  number  of  commenters 
ted  giving  individuals  the  option 
)se  the  start  of  the  budget  period, 
;han  giving  the  State  that  option, 
menters  were  concerned  that  a 
ighf  begin  the  budget  period  in 
ictive  period,  counting  income 
in  such  period,  when  the 
ual  may  have  had  no  covered 

in  the  period.  The  commenters 
that  the  individual  should  have 
on  of  restricting  the  budget 
to  the  first  month  in  the 
ve  period  in  which  covered 
were  received. 
•f  onse:  As  discussed  in  response  to 
er  comment,  we  have  revised 

(a)  and  436.831(a)  to  clarify 
retroactive  period  begins  no 
than  the  first  month  in  the  period 
;h  covered  services  were 
.  Therefore,  there  is  no  need  for 
vidual  to  elect  such  a  restriction. 
ent:  Some  commenters  believed 
current  method  of  separating 
oactive  period  fi-om  the 
period  is  easier  to 
i  5ter  than  the  proposed  method  of 
I  ing  the  two  periods. 
nse:  Since  tnis  provision  is 
,  States  may  select  whichever 
is  easier  for  them  to  administer. 
Some  commenters 
that  we  require  the  use  of  a 
I  budget  period  instead  of  a 
period  from  1  to  6  months. 
tnse:  Existing  regulations, 
531  and  436.831,  permit  States  to 
prospective  budget  period 
ng  from  1  to  6  months, 
strative  flexibility  for  States  was 
consideration  in  proposing 
to  the  budget  period.  It  is  our 
requiring  the  use  of  a  monthly 
jeriod  not  only  restricts  State 
ty  from  that  currently  existing, 
res  that  a  State  spend  more 
uating  eligibility.  Of  course, 
prefer  the  use  of  a  1-month 
nay  confinue  to  use  it. 

,  we  have  decided  to  retain  the 
budget  period  as  proposed. 

C— Permit  States  To  Exclude 
h  curred  Medical  Expenses  Those 
")i  Senices  Furnished  More  Than 
A  (onths  Before  a  Medicaid 
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Comi  lent:  Several  commenters  noted 
the  Act  does  not  place  a  limit  on 
}f  bills  for  medical  expenses  to 
dedi  cted  from  income  in  the 
)wrn  process,  nor  does  it 
uthoriie  us  to  place  limits  on  the  age 


Respi  nse:  We  agree  with  the 
commefters  with  respect  to  States  that 


elect  to  use  the  eligibility  criteria 
prescribed  in  section  1902(f)  of  the  Act. 
Under  that  provision.  States  are 
required  to  deduct  incurred  expenses 
without  regard  to  when  the  expenses 
were  incurred.  However,  as  noted  in  the 
N'PRM.  section  1902(a)(17)  of  the  Act 
gives  us  the  authority  to  prescribe  the 
extent  to  which  costs  of  medical  care 
may  be  deducted  from  income  when 
determining  Medicaid  eligibility.  We 
believe  this  authority  permits  us  to 
place  limits  on  the  age  of  medical  bills 
to  be  applied  to  the  spenddown  process 
in  States  that  do  not  elect  to  use  the 
more  restriciive  eligibility  criteria 
permitted  under  section  1902(0  of  the 
Act.  We  have  decided  to  use  the 
autho/ity  to  set  limits  on  the  bills  w  hich 
must  be  taken  into  account  by 
authorizing  States  to  adopt  certain 
limits  on  which  bills  will  be  taken  into 
account. 

Comment:  A  few  commenters 
opposed  this  provision  because  it 
appears  to  jpenalize  individuals  when 
providers  do  not  promptly  furnish  bills. 
These  commenters  suggested  that 
expenses  cannot  be  deducted  from 
income  until  the  provider's  bill  is 
received.  One  commenter  suggested  that 
we  revise  the  regulations  to  specify  that 
the  age  of  the  expense  is  measured  bv 
the  billing  date  rather  than  the  date  the 
ser\'ice  was  furnished. 

Response:  We  believe  that  it  w  culd  be 
reasonable  for  States  to  use  the  date  the 
service  was  furnished  if  the  individual 
incurred  (that  is.  became  liable  for)  the 
expense  at  that  time.  We  do  not  believe 
that  individuals  will  be  penalized  for 
delays  in  billing  by  providers  because 
other  documentation  could  be  furnished 
to  verify  that  expenses  were  incurred. 
For  example,  a  State  could  verifj'  an 
expense  by  telephoning  the  provider.  A 
State  may  presume  that  liability  arises 
when  services  are  rendered  unless 
evidence  is  presented  to  the  contran .  Lt 
such  a  case,  the  State  should  determine 
when  the  liability  arose  and  use  the 
resulting  date. 

We  are  persuaded,  however,  by 
numerous  comments  on  this  issue  that 
a  rigid  3-month  limit  on  deductible 
medical  bills  would  restrict  rather  than 
enhance  State  flexibility.  Note  that  the 
existing  regulations  and  interpretations 
specify  that  States  must  deduct  all 
medical  expenses  incurred  before 
application,  no  matter  how  far  back  in 
time  the  expenses  are  incurred  if  they 
have  not  already  been  used  in  another 
budget  period,  if  the  individual  is  still 
liable  for  them,  or  if  the  individual  has 
paid  for  them  in  the  current  budget 
period.  We  are  modifying 
§§435.831(d)(5)  and  436.831(d)(5)  of  the 
proposed  regulations,  redesignated  in 


these  final  regulations  as 
§§  435.831(g)(2)  and  438.831(g)(2).  to 
specify  that  in  detennining  deductible 
incurred  medical  expenses.  States  have 
the  option  to  include  (or  exclude) 
expenses  inctured  earlier  than  the  third 
month  before  the  month  of  application. 
The  period  chosen  by  the  State  must  be 
specified  in  the  State  plan.  We  are  also 
clariiying  in  new  §§  435.831  (f)(2)  and 
(f)(4)  and  436.831  (f)(2)  and  (f)(4)  that 
expenses  must  be  deducted  in  any 
spenddown  calculation  for  the 
retroactive  eligibility  period  if  the 
expenses  were  incurred  in  the 
retroactive  period,  were  a  current 
liability  of  uie  individual  in  the  period 
for  whidi  the  spenddown  calculation  is 
made,  and  had  not  been  previously 
deducted  from  income  in  establishing 
Medicaid  eligibility. 

Comment:  Some  commenters  objected 
to  this  provision  on  the  basis  that  it  is 
not  any  easier  for  States  to  administer 
than  the  existing  provisions.  Under  the 
proposal.  States  must  continue  to  assure 
that  bills  are  applied  no  more  than  once 
in  meeting  the  spenddown  liability,  and 
that  a  bill  remains  the  current  liability 
of  an  individual. 

Response:  As  we  mentioned  before, 
since  this  revision  is  optional.  States 
may  choose  either  to  use  it  or  retain  the 
existing  method.  There  are  certain 
advantages,  however,  to  applying  a  limit 
to  the  age  of  medical  bills.  Limiting  bills 
to  expenses  incurred  no  more  than  3 
montns  before  the  month  of  application 
(or  the  age  established  by  the  State,  as 
disctissed  earlier)  reduces  the  burden  on 
the  State  of  proving  that  a  bill  is  no 
longer  an  individual's  current  Uability. 
Bills  older  than  the  State  set  age  limit 
would  not  generally  be  applied  in 
spenddown  whether  or  not  an 
individual  remains  liable  for  the  bill 

Comment:  Commenters  pointed  out 
that  States  often  find  that  it  takes  mora 
than  3  months  to  determine  the  extent 
of  liability  when  a  third  party  is 
responsible  for  a  medical  bill.  The 
commenters  suggested  that  these  bills  be 
dated  from  the  point  at  which  liability 
is  determined. 

Response:  We  acknowledge  that  there 
may  be  a  delay  in  determining  the 
extent  of  the  individual's  liability  when 
a  third  party  may  be  liable  for  some  or 
all  of  the  expenses.  However,  we  do  not 
agree  that  the  State  should  change  how 
it  determines  the  age  of  a  bill  as  a  result 
As  we  explained  in  response  to  an 
earlier  comment,  the  age  of  a  bill  is 
measured  bom  the  date  the  expense  is 
incurred — that  is.  the  date  the  liability 
arises.  (We  have  clarified  in  new 
§§43S.831(d)  and  436.B31(d)  that  an 
expense  is  incurred  on  the  date  liability 
for  the  expense  arises  J  The  date  of  the 


determination  of  the  extent  of  the 
individual's  liability  is  treated  as  the 
date  the  individual's  liability  begins. 
That  is  the  date  fnxn  which  the  age  of 
the  individual's  expenses  is  measured. 
We  see  no  reason  why  the  State  should 
use  any  other  date. 

When  a  third  party  may  be  liable  for 
part  or  all  of  an  expense,  any  portion  of 
the  expense  that  can  be  attributed  to  the 
individual  with  reasonable  certainty 
should  be  treated  as  the  individual's 
liability  and  included  in  the  spenddown 
calculation  pending  the  final 
determination  of  third  party  liability. 
When  there  is  a  reas(Miable  question  of 
the  extent  of  the  third  party's  liability, 
the  State  may.  but  is  not  required  to, 
include  the  questionable  portion  in  the 
spenddown  calculation  on  an  interim 
basis  pending  the  final  determination  of 
liability.  In  either  case,  the  date  the 
individual  inctirs  the  expense  in 

auestion  is  the  date  of  the  determinatioD 
lat  there  is  no  third  party  liability  for 
the  expense  or,  if  earlier,  the  date  that 
the  State  elects  to  include  the 
questionable  amount  in  the  spenddown 
calculation  pending  the  determination 
of  third  party  liability.  When  there  is  a 
determination  of  third  party  liability  for 
the  expense,  the  amount  in  question  is 
excluded  (retroactively,  if  neoessary)  in 
spenddown  calculations. 

Comment:  Commenters  suggested  that 
we  use  the  phrase,  "3  monthsbefora  the 
month  of  application",  rather  than  "3 
months  before  the  date  of  application". 

Response:  We  agree  with  tne 
commenten  as  this  is  a  more  flexible 
approach.  Therefore,  we  are  revising 
proposed  §§  435.631(d)(5)  and 
436.831(d)(5),  designated  as 
§§  435.831(g)(2)  and  436.631(g)(2)  in  the 
final  rule,  to  specify  that  States  may 
include  bills  incurred  earlier  than  3 
months  before  the  month  of  application. 

Comment:  Some  commenters  thought 
that  the  use  of  a  3-month  period  is 
arbitrary. 

Response:  Under  section  1902(a)(17) 
of  the  Act,  we  have  authority  to 
prescribe  the  extent  to  whioi  costs  of 
medical  care  may  be  deducted  from 
income.  We  believe  that  permitting 
States  to  limit  the  applicability  of 
medical  expenses  to  the  3-month  period 
before  the  month  in  which  a  Medicaid 
application  is  filed  or  to  include  earUer 
expenses  is  reasonable  in  that  it  affords 
States  some  administrative  relief,  while 
recognizing  that  individuals  may  be 
liable  for  old  bills.  It  also  corresponds 
to  the  3-month  period  in  section 
1902(a)(34)  of  the  Act  and,  therefore,  is 
not  arbitraiy.  We  believe  that  Congress' 
decision  to  restrict  the  retroactivity  of 
eligibility  to  3  months  provides  a 
suitable  guideline  for  determining  how 


far  back  States  should  be  required  to 
look  in  accounting  for  incurred  heahh 
care  expenses  since  both  cases  reflect 
efforts  to  provide  a  measiue  of  oororagB 
for  services  received  before  appUcatioa 
is  made  for  medical  assistance. 
Comment:  Commenters  were 
concemed  that  this  provision  penaliaes 
individuals  who,  in  trying  to  pay  their 
own  medical  bills,  may  not  apply  for 
Medicaid  until  they  are  br  behind  in 
payments,  often  more  than  3  months 
after  the  bills  were  incurred. 
Commenters  suggested  that  we  revise 
the  regulations  so  that  an  individual 
may  deduct  an  entire  bill  older  than  3 
months  if  the  individual  verifies  that  he 
or  she  is  still  liable  for  the  bilL 
Response:  By  permitting  an 
individual  who  actually  makes  payment 
on  old  billslo  deduct  the  amount  paid 
toward  the  6penddown,  the  regulation 
addresses  an  objective  of  section 
1902(a)(17)  of  the  Act  for  the  medically 
needy.  That  objective  is  that  an 
individual's  income  for  purposes  of 
Medicaid  eligibility  should  be  reduced 
to  cover  the  costs  of  his  or  her 
uncovered  medical  care  since  if  the 
individual  spends  this  income  on 
medical  care,  be  or  she  will  not  have 
that  income  available  for  maintenance 
needs.  However,  if  the  individual  does 
not  pay  the  old  bills,  the  individual's 
income  need  not  be  reduced  by  the 
amount  of  a  liability  which  the 
individual  may  never  satisfy.  To  give  an 
individual  a  one  shot  Ufistime 
opportunity  to  reduce  income  for  each 
unpaid  bill  encourages  individuals  to 
forgo  making  payment  on  their  liability 
for  medical  care.  The  regulation  permits 
States  to  minimize  this  disincentive  to 
paying  old  bills. 

Comment:  Some  commenters  (State 
agencies)  proposed  that  medical 
expenses  which  may  be  used  to  meet 
the  spenddown  be  limited  to  those 
expenses  that  are  incurred  within  the 
current  budget  period. 

Response:  It  would  be  uimeoessarily 
harsh  to  limit  income  deductions  to 
newly  incurred  expenses,  especially 
when  an  expense  is  incurred  shortly 
before  the  current  budget  period.  We 
believe  the  requirement  to  deduct 
income  for  expenses  incurred  in  the 
retroactive  eligibility  period  is  a 
reasonable  compromise  between 
deducting  income  for  all  old  expenses 
and  deducting  income  only  for  newly 
incurred  expenses.  Therefore,  vn  did 
not  adopt  the  commenter's  suggestion. 

Comment:  Commenters  questioned 
our  rationale  for  the  revisions,  stating 
that  they  knew  of  no  evideooa  that 
individuals  abuse  the  present  system. 

iiesponse.- Concern  about  abuM  of  the 
existing  spenddown  methods  was  not 
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the  motivation  behind  these  proposals. 
The  primary  objectives  of  these 
revisions  were  to  give  States  greater 
flexibility  to  reasonably  administer  their 
Medicaid  programs  and  to  ensure  that 
eligibility  was  appropriately  based  on 
need.  In  our  communications  with 
States,  we  were  convinced  that  certain 
spenddown  requirements,  although 
originally  well  intended,  had 
unintended  resuhs.  Deduction  of  older 
medical  bills,  for  example,  was  difficult 
for  States  to  administer,  as  noted  in  the 
NPRM,  because  we  required  that  States 
verify  whether  an  individual  remained 
liable  for  an  old  bill.  In  addition, 
because  bills  incurred  before  the 
eligibility  period  were  deductible  only  if 
they  were  unpaid,  as  specified  under 
prior  policy,  an  incentive  was  created 
for  individuals  not  to  pay  their  bills. 
The  revisions,  therefore,  are  intended  to 
alleviate  administrative  problems  for 
States  and,  by  only  requiring  the 
deduction  of  payments  on  older  bills, 
create  an  incentive  for  individuals  to 
pay  older  bills. 

Comment:  Commenters  suggested  that 
any  incurred  medical  expenses  not 
deducted  from  income  during  a  budget 
period  should  be  carried  over  to  the 
next  budget  period.  They  suggested  that 
the  expenses  be  carried  forward  whether 
the  spenddown  liability  was  met  (that 
is.  an  individual  became  eligible)  or  not 
met  (that  is,  expenses  were  insufficient 
to  meet  the  spenddown  requirement) 
during  the  first  budget  period. 

Besponse:  We  agree,  in  part,  with  the 
commenters.  When  an  individual's 
incurred  expenses  exceed  his  or  her 
spenddov%Ti  liability  (that  is,  the  person 
becomes  eligible  without  deducting  all 
of  the  expenses)  and  when  the  excess 
expenses  are  unpaid,  the  excess 
expenses  are  deductible  from  excess 
income  in  subsequent  budget  periods, 
but  only  under  certain  conditions. 
HCTA  requires  the  carryover  of  excess 
(that  is.  unused)  expenses  to  account 
more  fully  for  incurred  unreimbursable 
expenses  in  determining  whether  the 
Medicaid  income  standard  is  met.  If 
States  were  not  required  to  carry  over 
excess  expenses,  the  spenddown 
provision  would  be  practically 
meaningless  when  an  individual  with  a 
small  monthly  amount  of  excess  income 
incurs  a  lai^e  medical  expense.  In  such 
a  case,  the  individual  could  only  apply 
the  small  amount  of  excess  income  in  1 
month  based  on  that  expense.  We  have 
concluded  that  such  a  result  would  not 
be  in  keeping  with  the  objective  of  the 
spenddown  provision  to  account  for 
unreimbursable  expenses  incurred  for 
necessary  care  recognized  under  State 
law.  Therefore,  this  final  rule  provides 
that  medical  expenses  not  deducted 
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during  one  budget  period 
ed  over  and  deducted  in 
ing  budget  periods  under  the 
described  below. 
§§  435.831(d)(6)  and 
(designated  as 
a^l{f](3)  and  436.831(0(3)  in  the 
)  provide  that  medical 
not  deducted  from  income 
budget  period  must  be 
r  and  deducted  in  the  next 
f  eriod.  These  proposed  rules 
licable,  however,  only  when 
dual  was  eligible  in  the  first 
lod  afler  meeting  the 
1  liability.  We  are  revising 
now  §§435.831(0(3)  and 
I  )(3)  to  clarify  when  excess, 
t  xpenses  are  deductible  in 
i(  nt  budget  periods.  In  order  for 
e:  penses  to  be  carried  over  under 
■  an,  eligibility  must  be 
for  the  budget  period  in 
excess  expenses  were  unused 
ch  subsequent  budget  period  in 
y  part  of  the  excess  remains 
n  addition,  the  spenddown 
must  apply  in  each  such 
It  period.  (To  relieve  States  of 
of  carping  over  such  excess 
indefinitely,  specific  excess 
need  not  be  carried  over 
first  subsequent  period  in 
is  no  eligibility  or  no  excess 


be  noted  that  the 
' concept  is  used  in  these 
to  describe  the  ongoing 
of  unused  and  unpaid 
as  contrasted  to  the  deduction 

based  on  their  being 
in  the  retroactive  eligibility 
,  at  State  option,  earlier.  We 
stinction  between  the  two 
xpenses  because  of  the  option 
to  disregard  old  expenses  (i.e.. 
incurred  prior  to  the* 
eligibility  period).  One  of  the 
allowing  old  expenses  to  be 
1  is  the  administrative 
States  may  encounter  in 
and  documenting  whether 
ir  the  expense  continues.  Once 
current,  expense  is  initially 
id  documented,  it  should  not 
difficult  to  determine  the 
of  :ontinuing  liability  from  one 
-  riod  to  another  as  long  as  the 
maintaining  contact  with  the 
1.  For  this  reason,  we  require 
t  nused,  unpaid  portion  of  such 
be  carried  over  from  one 

to  the  next,  but  only  for 
the  individual  is  eligible  in 
period  (ensuring  continuing 
th  the  agency).  On  this  basis, 
'ding  that  deductible 
rurred  before  the  month  of 
may  become  carryover 


jrl 


and 


dujl 


p(  riod 


expenses  if  they  remain  unused  and 
unpaid  after  eligibility  is  established. 
The  limit  a  State  may  place  on  the 
deductibility  of  expenses  incurred 
before  the  retroactive  eligibility  period 
does  not  affect  how  long  expenses 
remain  deductible  under  the  carryover 
provision.  The  age  limit  that  can  be 
placed  on  old  expenses  relates  to  how 
long  before  the  retroactive  eligibility 
period  expenses  can  be  incurred  and  be 
deductible  rather  than  to  how  long  they 
remain  deductible  thereafter. 

Comment:  Commenters  suggested  that 
we  revise  the  regulations  so  that  both 
paid  and  unpaid  bills  may  be  canied 
over  from  one  budget  period  to  the  next. 

Response:  We  do  not  agree  with  the 
views  of  the  commenters  on  this  point. 
The  spenddovim  process  is  based  on  the 
principle  that  an  individual's  actual 
income  is  reduced  by  incurred  medical 
expenses  (that  is.  expenses  for  which  he 
or  she  is  liable)  to  the  point  at  which  his 
or  her  income  is  equal  to  or  below  the 
State's  medically  needy  income 
standard.  Once  the  individual  is 
determined  eligible  for  Medicaid,  the 
State  Medicaid  program  pays  medical 
expenses  covered  under  its  State  plan 
that  were  not  used  to  satisfy  the 
spenddown.  The  individual  remains 
liable  for  payment  of  incurred  bills  that 
he  or  she  deducted  in  the  spenddown 
process. 

When  an  individual  pays  a  bill,  his  or 
her  income  (or  resources)  is  reduced, 
thus  reducing  the  countable  amount  of 
remaining  income  (or  resources)  in 
determining  whether  the  individual  is 
eligible  (or  remains  eligible)  for  medical 
assistance.  Therefore,  there  is  less 
justification  for  deducting  the  pa\Tnent 
in  a  later  spenddown  calculation'  In 
contrast,  an  enforceable  unpaid  bill 
remains  a  current  claim  on  the 
individual's  income  or  resources  that 
should  be  taken  into  account  when  the 
payment  is  made. 

Comment:  Commenters  suggested  that 
individuals  should  be  able  to  carry  o\  er 
not  only  noncovered  medical  expenses 
from  one  budget  period  to  the  next,  as 
we  proposed  in  §§  435.831(d)(6)  and  • 
436.831(d)(6).  but  also  expenses  coveret 
under  the  State  plan. 

Response:  When  an  individual  is 
determined  eligible,  with  the  exception 
of  bills  deducted  in  spenddown, 
medically  necessary  expenses  covered 
under  the  State  plan  are  normally  paid 
by  Medicaid.  Hence,  there  would  be  no 
covered  expenses  to  carry  over.  In  a 
State  that  places  payment  limits  on  the 
amount,  duration  or  scope  of  services 
included  in  the  State  plan,  however, 
bills  for  services  that  exceed  the  State  s 
limits  are  not  paid  by  Medicaid,  even 
though  the  services  are  included  in  the 
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State  plan.  In  this  situation,  there  would 
be  unreimbursed  noncovered  expenses. 
Expenses  exceeding  amoimt,  duration  or 
scope  limits  (like  unpaid,  unused  old 
bills  the  State  elects  to  deduct)  must  be 
carried  over  and  deducted  from  income 
in  the  next  budget  period  when  an 
individual  is  eligible  in  the  immediately 
preceding  budget  period  (or  periods). 

Comment  Some  commenters 
suggested  that  we  define  current 
payments  on  old  bills  to  include  only 
those  bills  being  repaid  on  a  negotiated 
payment  schedule. 

Response:  We  have  defined  "current 
payments"  in  §§  435.831(0(5)  and 
436.831(0(5)  to  mean  only  those 
payments  made  in  the  current  budget 
period.  Our  Intent  in  proposing  that 
current  payments  on  old  bills  be 
counted  as  deductions  from  income  was 
to  provide  an  incentive  for  individuals 
to  pay  those  old  bills,  no  matter  how 
small  the  payments  might  be.  We 
believe  that  to  count  only  payments 
made  on  a  negotiated  payment  schedule 
would  act  as  a  disincentive  for 
individuals  to  repay  the  old  bills  not 
subject  to  a  payment  schedule. 

Comment  Some  commenters  objected 
to  this  provision  on  the  basis  that 
placing  limits  on  the  age  of  bills  which 
can  be  deducted  in  spenddown  acts  as 
a  disincentive  for  individuals  to  pay  old 
bills. 

Response:  We  do  not  believe  there  is 
a  greater  disincentive  for  individuals  to 
pay  old  bills  under  the  proposal  than 
under  the  policy  in  existence  at  the  time 
of  the  proposed  rule  or  under  the 
existing  method.  In  fact,  the  p>olicy  in 
existence  at  the  time  of  the  proposed 
rule  specified  that  bills  incurred  before 
the  eligibility  period  could  be  deducted 
fi-om  income  only  if  they  were  unpaid. 
Current  policy  allows  current  payments 
and  unpaid  bills  to  be  deducted.  This 
appears  to  be  a  direct  incentive  for 
individuals  not  to  pay  old  bills. 
Therefore,  we  believe  no  revisions  are 
necessary  with  regard  to  this  comment. 

Provision  D— Permit  States  To  Apply 
Incurred  Medical  Expenses  to  the 
Spenddown  Period  in  Chronological 
Order 

Comment  Commenters  argued  that 
the  Act  does  not  authorize  us  to  revise 
regulations  to  permit  States  to  deduct 
medical  expenses  in  chronological 
order. 

Response:  As  noted  earlier,  we  have 
authority  under  section  1902(a)(17)  of 
the  Act  to  prescribe  the  extent  to  which 
medical  costs  may  be  deducted  from 
income  for  the  medically  needy.  This 
covers  the  order  in  whidi  incurred 
medical  expenses  will  be  counted. 


Comment  Some  commenters 
proposed  that  this  provision  be 
extended  to  States  using  more  restrictive 
eligibility  criteria  than  SSI,  under 
section  1902(0  of  the  Act. 

Response:  We  believe  it  is  useful  to 
clarify  our  earlier,  and  perhaps  overly 
broad,  statement  in  the  NPRM  that  this 
provision  cannot  be  applied  to  the 
eligibility  process  as  specified  in  section 
1902(0  of  the  Act. 

Section  1902(0  provides  for  the 
deduction  of  "incurred  expenses  for 
medical  care  as  recognized  under  State 
law"  in  determining  eligibility  of  certain 
individuals.  As  a  consequence,  that 
deduction  process  must  allow  for 
consideration  of  expenses  recognized 
under  State  law.  Section  1902(a)(17),  on 
which  these  medically  needy 
regulations  are  largely  based,  provides 
for  taking  into  account  "except  to  the 
extent  prescribed  by  the  Secretary,  the 
costs  *  *  •  incurred  for  medical  care  or 
for  any  type  of  remedial  care  recognized 
under  State  law"  (emphasis  supplied). 
Thus,  while  eligibility  of  the  medically 
needy  generally  can  be  determined 
using  the  provisions  of  these 
regulations,  the  eligibility  of  those 
medically  needy  in  the  States  that  use 
the  more  restrictive  eligibility  criteria 
permitted  by  section  1902(0  must  be 
determined  using  expenses  for  medical 
care  recognized  under  State  law 
(including  any  limitations  enacted 
under  State  law  on  the  deductible 
amount  of  such  expenses  from  income). 
However,  there  is  nothing  in  section 
1902(0  that  precludes  consideration  of 
medical  costs  in  chronological  order  for 
purposes  of  the  spenddown  specified  in 
section  1902(0-  Therefore,  we  are 
extending  this  option  to  States  that 
determine  eligibility  under  the  criteria 
in  section  1902(0- 

Comment  Some  commenters  objected 
to  this  provision  because  insurance 
premiums,  copayments,  and  deductibles 
and  other  cost  sharing  amounts 
deducted  in  chronological  order  may 
not  count  toward  spenddown  if  there 
are  a  large  number  of  other  medical  bills 
incurred  early  in  the  budget  period.  The 
commenters  believe  that  these  items 
should  be  deducted  no  matter  when 
they  are  incurred. 

Response:  Many  States  find  it 
administratively  difficult  to  deduct 
incurred  expenses  out  of  the  sequence 
in  which  the  expenses  are  submitted  to 
the  agency  or  the  sequence  in  which  the 
services  are  provided.  Because  one  of 
the  objectives  of  the  Medicaid  program 
is  the  use  of  efficient  methods  of 
administration  and  since  the  sequential 
deduction  of  incurred  expenses  is  one 
such  method,  we  consider  it  appropriate 


to  permit  States  to  deduct  expenses 
from  income  in  chronological  order. 

Comment  Some  commenters 
suggested  that  the  proposal  is 
inequitable  because  individuals  with 
identical  medical  bills  during  a  budget 
period,  when  deducted  in  chronological 
order,  can  have  different  eligibility 
determinations. 

Response:  First,  we  point  out  that  two 
individuals  in  truly  identical  situations, 
meaning  that  the  individuals  have  the 
same  medical  bills  incurred  in  the  same 
order,  would  be  treated  identically 
under  the  rule.  In  other  cases,  the 
individuals  are  not  identical-  They  may 
have  the  same  amount  of  medical 
expenses  but  the  bills  are  not  identical. 
In  these  cases,  assuming  other  eligibility 
factors  are  met  and  the  bills  are 
sufficient  to  meet  spenddown  liability, 
both  individuals  will  be  eligible  for 
Medicaid  under  this  provision.  The 
difference  is  in  which  bills  are  paid 
once  eligibility  begins.  For  example,  if 
one  individual  incurs  mostly  covered 
services  early  in  the  spenddown  period, 
any  remaining  bills  for  noncovered 
services  left  over  after  the  spenddown 
liability  is  met  would  not  be  paid  by  the 
State  because  they  are  not  covered  in 
the  State  plan.  Conversely,  if  a  second 
individual  incurring  mostly  noncovered 
medical  expenses  early  in  the 
spenddowrn  period  is  determined 
eligible,  any  bills  for  covered  services 
remaining  after  meeting  the  spenddown 
liability  would  be  paid  by  the  State.  We 
acknowledge  that  this  result  may 
disadvantage  the  first  individual. 
However,  we  believe  that  in  the  interest 
of  efficient  operation  of  the  programs. 
States  should  be  allowed  to  deduct 
expenses  in  chronological  order  if  they 
wish  to  do  so. 

Comment:  Some  commenters  were 
concerned  that  under  this  proposal  an 
individual's  eligibility  or  ineligibility 
depends  on  when  a  doctor  mails  the 
bills  or  on  the  arbitrary  order  in  which 
an  eligibility  worker  itemizes  medical 
bills. 

Response:  Eligibility  does  not  depend 
on  when  a  doctor  mails  bills  but  on  the 
date  the  service  was  furnished;  an 
individual  can  document  this  date 
without  a  bill.  In  addition,  eligibility 
workers  are  not  allowed  to  choose  an 
arbitrary  order  but  must  itemize  bills  in 
the  manner  prescribed  by  regulations. 

Comment:  Commenters  suggested  that 
the  result  of  this  proposed  provision 
may  be  that  individuals  will  defer 
medical  care  for  services  covered  under 
the  State  plan  if  they  know  that  the 
State  will  pay  for  those  expenses  once 
they  are  eligible  for  Medicaid. 

Response:  We  have  no  evidence  that 
indicates  that  individuals  will 
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manipulate  the  proposed  system  as 
suggested  by  the  conunenters.  On  the 
contrary,  we  believe  that  medical  needs 
will  continue  to  determine  utilization  of 
medical  services. 

Comment:  Commenters  requested  that 
we  clarify  the  proposed  regulations  by 
specifying  that  there  is  no  chajige  in  die 
existing  policy  that  medical  expenses 
which  will  satisfy  the  spenddown 
include  those  expenses  incurred  by  the 
individual,  the  family  or  financially 
responsible  relatives.' 

Response:  This  regulation  does  not 
change  the  existing  regulations 
requiring  the  use  of  family  members' 
medical  expenses  in  the  spenddown 
(except  by  recodifying  at  §§  435.831(e) 
and  436.831(e)  in  the  final  rule,  to  take 
into  account  other  changes  made  by  this 
regulation).  By  making  Aese  changes, 
we  do  not  mean  to  reaffirm  the  validity 
of  this  facet  of  the  existing  regulations 
in  cases  where  the  courts  have  set  it 
aside.  Numerous  Coiuts  of  Appeals 
decisions  have  not  upheld  the 
underlying  assumption  of  the  existing 
regulations  in  the  context  of  the 
standard  filing  unit  cases.  These  courts' 
interpretation  of  section  1902(a)(l7)(D) 
preclude  States  firom  counting  medical 
expenses  of  family  members  (other  than 
8  spouse  for  a  spouse  and  parents  for 
their  minor  children).  Nevertheless,  the 
United  States  District  Court  for  the 
Northern  District  of  California  has  held 
that  States  in  the  Ninth  Qrcuit  must 
continue  to  deduct  the  medical 
expenses  of  family  members  in 
determining  the  spenddown,  as  long  as 
the  present  regulations  remain  extant. 
States  outside  of  the  Ninth  Qrcuit 
should  assess  the  continuing  validity  of 
the  existing  regulations  for  spenddown 
purposes  in  light  of  any  applicable  court 
order  invalidating  the  use  of  the  AFDC 
standard  fihng  unit  rule  for  purposes  of 
Medicaid  eligibility.  The  existing 
regulations  would  continue  to  apply  to 
the  extent  that  they  do  not  explicitly 
conflict  %vith  the  court  order. 

Comment:  We  received  a  suggestion 
that  States  establish  a  limit  on 
deduction  of  projected  medical 
expenses  incurred  by  ineligible  family 
members  that  are  not  covered  under  the 
State  plan.  If  actual  bills  exceed  this 
limit,  the  State  could  credit  the  excess 
amount  in  the  current  or  the  next 
spenddown  period. 

flesponse;  This  suggestion  goes 
beyond  the  scope  of  the  proposal. 

Provision  E— Allow  States  to  Limit 
Deductible  Medical  Expenses  to 
Services  Covered  Under  the  State  Plan 

Comment:  Commenters  questioned 
our  legal  authority  for  making  this 
proposal.  Tbey  believe  that  the  Act  does 
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not  luthorize  us  to  permit  States  to 
excl  jde  bills  for  services  that  are  not 
pait  for  under  the  State  plan. 

A  large  number  of  commenters  were 
not  n  favor  of  this  proposal  because,  in 
theii  view,  it  might  have  a  negative 
imp  ict  on  individuals,  since  many 
indi  riduals  require  noncovered 
serv  ces.  A  variety  of  concerns  were 
expi  issed.  Some  commenters  were 
cone  emed  that  this  proposal  would 
dela  t  eligibility  for  some  individuals  if 
non<  overed  medical  expenses  could  not 
be  d  tducted.  Other  commenters 
prec  icted  that  the  proposal  would  cause 
indi'  iduals  to  pay  a  greater  share  of 
theii  medical  bills. 

Rt  sponse:  Except  in  States  that 
dete:  mine  eligibiUty  under  section 
1902  (f)  of  the  Act,  we  believe  adequate 
legaljauthority  exists  in  sec^on 
190aa)(17)  of  the  Act,  which  delegates 
to  thfe  Secretary  of  HHS  the  authority  to 
prescribe  the  extent  to  which  incurred 
expe  [ises  will  be  taken  into  account  in 
detei  mining  eligibility  for  Medicaid 
und<  r  the  medically  needy  option. 
How  sver,  we  have  decided  to  withdraw 
the  0  Jlion  and  continue  the  current 
poli(  y  (with  respect  to  expenses 
incuned  in  the  current  budget  period 
and  the  3-month  retroactive  eligibility 
period)  because  the  option  would  have 
a  pot  sntially  severe  negative  impact  on 
appl:  cants  and  recipients.  We  now 
belie  /e  that  offering  States  this 
admoiistrative  option  would  reduce  a 
person's  Medicaid  eligibility  or  the 
amotjnt  of  medical  assistance  provided. 
FiirtMer,  Congress  passed  legislation  in 
1988jamending  the  Social  Security  Act 
(sect^n  1902(r)(l))  to  override  a  similar 
optioi  we  provided  States  in  the  post- 
eligibihty  process.  We  believe  it  would 
be  ii^onsistent  with  the  direction  taken 
by  Congress  in  the  post-eligibility 
proc^  to  allow  a  similar  limitation  in 
the  sBenddown  process. 

Coi  nment:  Some  commenters 
predi  :ted  that  this  proposed  provision 
woulj]  result  in  increased  Medicaid 
expenditures  because  individuals  will 
choose  to  obtain  more  costly  services 
know  n  to  be  covered  under  the 
Medi  aid  plan,  rather  than  less  costly, 
possi  )ly  noncovered  services.  Further, 
they   )redict  that  individuals  will  wait 
to  se<  k  medical  treatment  if  those 
expei  ses  are  not  deductible  in  the 
spenddowm  process  instead  of  getting 
early  treatment  for  a  medical  condition. 
Response:  While  we  have  withdrawn 
this  obtion.  studies  of  the  effects  of  cost- 
shariig  on  utilization  and  health  status 
have  been  Inconclusive.  Therefore,  it  is 
not  c  Bar  that  patterns  of  utilization  of 
medw  al  care  would  have  been 
signij  cantly  altered  if  we  had  adopted 


JMI 


this  option  and  States  had  implemented 
it. 

Comment:  Some  commenters 
questioned  why  the  NPRM  did  not  offer 
this  option  to  States  using  more 
restrictive  eligibility  criteria  than  SSI, 
under  section  1 902(f)  of  the  Act. 

Response:  As  discussed  earlier,  this 
option  has  been  dropped  altogether. 
Comment:  A  commenter  suggested 
that,  for  purposes  of  the  spenddown 
provision,  we  define  the  term  "medical 
expenses  included  In  the  plan"  as  all 
services  provided  to  categorically  needy 
individuals. 

Response:  We  have  withdrawn  the 
option  for  States  to  limit  deductible 
medical  expenses  to  those  for  services 
included  in  the  State  plan.  Therefore, 
we  have  not  considered  the 
commenter's  suggestion  in  the  context 
of  that  option.  (States  are  required  to 
continue  deducting  nonreimbursable 
expenses  for  premiums,  deductibles, 
and  coinsurance  and  for  necessary  care 
that  is  recognized  under  State  law, 
whether  or  not  such  expenses  are 
included  in  the  State  plan.) 

However,  while  States  are  required  to 
deduct  expenses  for  services  not 
included  in  the  State  plan.  States  may 
continue  to  place  reasonable  limits  on 
the  deductible  amount.  Therefore,  we 
considered  the  commenter's  suggestion 
in  this  context,  and  we  disagree  with  the 
suggestion.  (This  issue  does  not  arise  in 
States  that  determine  eligibility  imder 
section  1902(f)  of  the  Act  because  the 
inclusion  or  exclusion  of  services  under 
State  plans  is  not  a  factor  in  the 
spenddown  process  in  these  States.) 
States  may  provide  a  different  range  of 
services  for  the  categorically  needy  than 
they  do  for  the  medically  needy 
population.  The  spenddown  procedures 
in  Provisions  A  through  D  apply  to 
medically  needy  individuals  and  apply 
both  for  AFDC-related  cases  and  for  the 
aged,  blind,  and  disabled.  Individuals 
eligible  as  medically  needy  are  eligible 
for  only  those  specific  services  that  a 
State  has  chosen  to  provide  to  its 
medically  needy  population.  If 
"included  in  the  State  plan"  referred  to 
services  for  the  categorically  needy,  as 
the  commenter  suggested,  the  State 
would  be  unable  to  place  reasonable 
limits  on  the  deductible  amount  of 
expenses  in  the  spenddown  process, 
which  only  applies  to  the  medically 
needy  in  States  that  are  not  determining 
eligibility  under  section  1902(f).  We 
find  no  compelling  program  reason  for 
such  a  restriction.  Therefore,  we  believe 
that  it  is  appropriate  to  allow  each  State 
to  define  'included  services"  for 
purposes  of  applying  "reasonable 
limits"  to  mean  services  a  State 
provides  to  medically  needy  Individuals 


(rather  than  only  to  categorically  needy 
individuals).  In  this  way,  the  State  may 
place  reasonable  limits  on  the 
deductible  amounts  of  expenses  for  the 
medically  needy  except  those  included 
in  the  State  plan.  (It  should  be  noted 
that  "reasonable  limits"  refers  to  the 
amount,  rather  than  the  type,  of  expense 
that  is  deductible.  For  example.  States 
may  limit  the  amount,  but  not  the  type, 
of  health  insurance  premiums  that  are 
deductible.) 

Comment:  Commenters  predicted  that 
this  provision  will  be  error  prone  in 
practice,  as  eligibility  workers  and 
providers  will  need  to  distinguish 
correctly  between  covered  and 
noncovered  services  to  deduct  only 
covered  services  during  spenddown 
accurately. 

Response:  We  withdrew  the  option 
because  of  its  negative  impact  on 
applicants  and  recipients. 

Comment:  Several  States  disagreed 
with  our  proposal  that  States  may  not 
place  amount,  duration  or  scope  limits 
on  covered  services  in  the  spenddov»m 
process,  even  though  the  State  applies 
those  limits  when  paying  for  services 
furnished  to  Medicaid-eligible 
individuals.  These  commenters 
contended  that  their  authority  to  place 
amount,  duration  and  scope  limits  on 
services  they  pay  for  under  Medicaid  is 
an  extension  of  their  authority  to  decide 
which  services  they  will  cover  under 
the  State  plan.  They  believe  that  this  is 
an  unnecessary  restriction  on  the  right 
to  control  their  Medicaid  program. 

Response:  We  do  not  ag^ee  with  the 
commenters  on  this  point.  Under 
existing  regulations,  which  have  not 
been  revised.  States  may  place 
reasonable  limits  on  the  deductible 
amount  of  expenses  not  included  in  the 
State  plan  but  may  not  limit  the 
deduction  of  expenses  included  in  the 
State  plan.  (Expenses  "included"  in  the 
State  plan  are  those  for  services  which 
are  listed  in  the  State  plan,  whether  or 
not  Medicaid  will  pay  for  them.  By 
contrast,  "covered"  expenses  are  a 
subset  of  "Included"  expenses.  Covered 
expenses  are  expenses  for  services  for 
which  Medicaid  will  pay  if  furnished  to 
the  individual  by  a  Medicaid  provider. 
Expenses  incurred  for  services  which 
are  for  care  which  exceed  State  plan 
limits  on  amount,  duration,  and  scope 
are  not  considered  to  be  covered 
expenses.)  The  basic  requirement  in 
section  1902(a)(17)  is  that  incurred 
expenses  recognized  under  State  law  be 
taken  into  account  in  the  spenddown 
process.  We  beUeve  that  this  is  in 
keeping  with  the  thnist  of  this 
requirement  to  require  the  deduction 
from  income  of  expenses  recognized 
under  State  law  when  the  State  has  also 


included  the  expenses  in  the  State  plan, 
even  though  the  State  limits  the  amount 
of  such  expenses  it  pays  for.  We. 
therefore,  allow  States  to  limit  the 
deductions  only  for  incurred  expenses 
recognized  under  State  law  that  are  not 
included  in  the  State  plan. 

As  we  explained  in  response  to  a 
comment  under  Provision  A  concerning 
projecting  institutional  expenses,  we 
find  adequate  authority  for  this  policy 
in  existing  sections  of  the  Act.  ITie 
Secretary  has  authority  under  section 
1902(a)(17)  of  the  Act  to  prescribe  the 
extent  to  which  costs  of  medical  care 
may  be  deducted  from  income  in 
medically  needy  programs. 

Comment:  One  State  pointed  out  that 
it  is  reasonable  to  require  that  States 
deduct  insurance  premiums,  as  this 
encourages  individuals  to  continue 
insurance  coverage.  The  commenter 
argued  that  it  is  not  logical,  however,  for 
us  to  require  that  States  deduct 
coinsurance  and  deductibles  on  services 
that  are  not  covered  under  the  plan.  An 
individual  still  benefits  from  the 
insurance  coverage  because  he  or  she 
must  pay  only  the  deductible  or 
coinsurance  rather  than  100  percent  of 
the  charge. 

Response:  As  we  explained  in  the 
response  to  the  first  comment  in  this 
section,  Congress  passed  legislation  on 
the  post-eligibility  process  requiring  the 
deduction  of  expenses  for  deductibles 
and  coinsurance  in  the  f>ost-eligibility 
process.  It  would  be  inconsistent  with 
the  direction  taken  by  Congress  to  allow 
States  to  exclude  these  expenses  in  the 
spenddown  process  altogether. 
Therefore,  States  are  required  to  deduct 
a  reasonable  amount  of  these  expenses 
fiom  income.  We  rely  on  the  authority 
in  section  1902(a)(17)  of  the  Act  to 
allow  States  to  place  reasonable  limits 
on  the  deductible  amounts  of  these  cost- 
sharing  expenses  even  though  no  such 
limits  are  allowable  in  the  post 
eligibility  process. 

IV.  Summary  of  Changes  to  the 
Regulations 

In  this  final  rule,  we  are  making  the 
revisions  proposed  in  the  NPRM  with 
the  following  modifications  based  on 
our  review  and  analysis  of  public 
coinments. 

1.  We  are  revising  proposed 
§§  435.831(e)(1)  (designated  as 
§  435.831(g)(1)  in  this  final  rule)  and 
§  436.831(e)(1)  (designated  as 
§  436.831(g)(1)  in  this  final  rule)  to 
clarify  that  incurred  medical  expenses 
may  include  projected  institutional 
expenses  at  the  Medicaid 
reimbursement  rate.  We  are  not  revising 
§  435.732(c)(3)  (redesignated  as 
§435.121(f)(l)(iii))  to  make  the  same 


clarification  since  that  section  applies  to 
States  vvith  more  restrictive  criteria  than 
SSI. 

2.  We  are  also  clarifying  in 

§§  435.831(1)  and  436.831(1)  (proposed 
§§  435.831(e)(1)  and  436.831(e)(1))  that 
an  institutionalized  individual  is 
eligible  when  incurred  medical 
ex(>enses,  including  projected 
institutional  expenses,  reduce  an 
individual's  income  to  the  income 
standard,  rather  than  on  the  first  day  of 
institutionalization  as  indicated  in  the 
NPRM. 

3.  We  are  revising  §§  435.831(a)  and 
436.831(a)  to  clarify  Oiat  an  agency  is 
not  limited  to  the  use  of  a  single  budget 
period  to  compute  income.  However,  an 
agency  must  use  budget  periods  of  not 
more  than  6  months  to  compute  income. 

4.  In  addition  to  other  changes  noted, 
we  are  revising  paragraph  (d)  as 
proposed  in  §§  435.831  and  436.831  by 
transferring  most  of  its  contents  to  new 
paragraphs  (e),  (f)  and  (g)  and  cross- 
referring  to  those  sections. 

a.  New  paragraph  (e)  in  both  sections 
includes  the  contents  of  paragraph 
(d)(l)(ii)(A).  (B).  and  (C)  as  paragraphs 
(e)(1),  (2),  and  (3)  respectively. 

b.  New  paragraph  (f)(3)  in  Both 
sections  consists  of  the  contents  of 
proposed  paragraph  (d)(6). 

c.  New  paragraph  (h)  in  both  sections 
consists  of  the  contents  of  paragraph 
(d)(l)(i),  (ii),  and  (iii)  as  paragraphs 
{h)(2),  (1),  and  (3),  respectively. 

d.  New  paragraphs  {g)(l),  (2)  and  (3) 
in  both  sections  contain  the  contents  of 
paragraphs  (d)(4).  (5).  and  (3). 
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5.  We  are  revising  §§  435.831(d)(5) 
and  436.831(d)(5)  (redesignated  as 
§§  435.831(g)(2)  and  436.831(g)(2))  to 
specify  that  an  agency  is  not  required  to 
deduct  expenses  incurred  earlier  than  3 
months  before  the  month  of  application 
for  Medicaid,  clarifying  that  the  3- 
month  period  is  measured  from  the 
month  of  application,  rather  than  from 
the  date  of  application  as  specified  in 
the  NPRM. 

6.  We  are  clarifying  in 

§§  435.831(e)(3)  and  436.831(e)(3) 
(§§435.831(d)(l)(ii)(C)and 
436.831(d)(l)(ii)(C)  in  the  proposed 
rule)  that  a  State  must  deduct  expenses 
for  necessary  medical  and  remedial 
services  included  in  the  State  plan  even 
when  those  services  exceed  agency 
limitations  on  amount,  duration  or 
scope. 

7.  We  are  adding  a  new  paragraph 
(0(1)  to  §§435.831  and  436.831  to  show 
that  the  State  must  deduct  expenses 
incurred  during  the  month  of 
application  and  any  of  the  preceding  3 
months  to  the  extent  the  individual's 
liability  arose  in  that  period  and  the 
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expenses  have  not  been  deducted 
previously.  We  are  also  adding  a  new 
paragraph  (f)(2)  to  show  the  State  must 
deduct  current  payments  on  old  bills 
not  previously  deducted. 

V,  Request  for  Additional  Public 
Comments 

We  invite  comments  on  the  bases  for 
and  the  consequences  of  extending 
additional  flexibility  to  States  using  the 
more  restrictive  eligibility  criteria  of 
section  1902(f)  of  the  Act  to  implement 
any  of  the  provisions  in  this  rule. 
Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  If  appropriate,  we  will 
respond  to  public  comments  received 
on  this  issue  in  a  future  Federal 
Register  publication. 

VI.  Regulatory  Impact  SUtemenI 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  regulations  that  are  likely  to 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  cause  a  major 
increase  in  costs  or  prices,  or  meet  other 
threshold  criteria  that  are  specified  in 
the  Executive  Order.  Consistent  with  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  we  prepare  and  publish  a 
regulator}'  fjexibility  analysis  for 
regulations  unless  the  Secretary  certifies 
that  the  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(For  purposes  of  the  Regulatory 
Flexibility  Act.  small  entities  include  all 
nonprofit  and  most  for-profit  providers.) 
Under  both  the  Executive  Order  and  the 
Regulatory  Flexibility  Act,  such 
analyses  must,  when  prepared,  show 
that  the  agency  issuing  the  regulations 
has  examined  alternatives  that  might 
minimize  an  unnecessary  burden  or 
otherwise  ensure  that  the  regulations  are 
cost-effective. 

In  the  NPRM  published  on  September 
2, 1983  (48  FR  39959).  we  examined  the 
five  separate  provisions  contained  in 
these  regulations  for  the  significance  of 
their  annual  economic  impact.  In  four  of 
the  five  proposed  provisions  (B,  C,  D 
and  E).  we  could  not  quantify  estimates, 
but  we  were  confident  that  any  impacts 
would  not  meet  the  threshold  criteria  of 
the  Executive  Order  or  the  Regulatory 
Flexibility  .^ct.  However,  for  provision 
A  (Consideration  of  Projected 
Institutional  Expenses  at  the  Medicaid 
Rate  as  Incurred  Medical  Expeases)  we 
estimated  total  Federal  and  State 
saving  of  $18  miUion. 

In  light  of  the  pubb'c  comments 
received  regarding  Provision  A  and 
because  of  the  need  to  analyze  the 
effects  of  these  final  regulations,  we 
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reviewed  the  analysis  noted  in  the 
NPRM.  After  reviewing  our  data  and 
assuniptions.  we  have  concluded  that 
the  current  impact  of  Provision  A  will 
increase  from  the  original  estimate  of 
$18  n  illion  to  $65  million.  This 
increj  se  is  a  reflection  of  Medicaid 
progn  m  growth  through  1993. 

Sav  ngs  will  occur  in  the  few  cases  in 
whicl  an  institutionalized  individual 
will  n  Jt  become  eligible  or  will  be 
found  eligible  later  in  time  because  his 
or  her  income  significantly  exceeded  the 
medi(  illy  needy  income  level  and  the 
State  /ledicaid  payment  rate  was  used 
in  the  eligibility  calculation  rather  than 
whate  /er  rate  the  institution  chose  to 
cbarg€   Delay  or  denial  of  an 
individual's  eligibility  will  reduce  State 
expenditures  and  Federal  contributions, 
resulttig  in  negligible  savings.  Some 
individuals  whose  eligibility  is  delayed 
and  wpo  are  spending  down  at  the 
private  payment  rate,  rather  than  the 
lowerJ|4edicaid  rate  during  that  period, 
will  sdend  down  to  the  income  standard 
quickek-  and  become  eligible  for 
Medic^d  sooner.  Further,  this  provision 
is  optional  and  it  is  an  option  only  for 
States  With  medically  needy  programs 
that  ar*  not  section  1902(f)  States.  At 
this  tiite,  we  do  not  expect  that  it  will 
be  adobted  by  all  or  most  Slates.  In 
additicjn,  some  States  have  already 
adopted  interpretations  of  the  existing 
regulattons  on  the  spenddown  process 
that  ari^very  close  to  our  final  rule.  For 
all  thes  e  reasons,  we  now  believe  that 
this  pn  (Vision  will  have  a  negligible  net 
impact 

For  I  lese  reasons,  we  have  found  that 
the  efk  :i  of  the  provisions  of  this  final 
rule  wi  1  not  meet  the  threshold  criteria 
of  Exec  Jtive  Order  12291.  Further,  we 
have  d(  termined,  and  the  Secretary 
certifie  i,  that  this  final  rule  will  not 
result  i  i  an  annual  economic  impact 
that  wi  1  affect  significantly  a 
substar  tial  number  of  small  entities. 
Therefc  re,  we  conclude  that  neither  a 
regulati  ry  impact  nor  a  regulatory 
flexibil  ty  analysis  is  required. 

VII.  Pa  lerwork  Reduction  Act 

Thesi  changes  do  not  impose 
informs  tion  collection  requirements, 
conseqj  ently,  they  need  not  be 
reviews  d  by  the  Executive  Office  of 
Managfl  Tient  and  Budget  under  the 
authoril  y  of  the  Paperwork  Reduction 
Act  of  1  380  (44  U.S.C  3501  et  seq). 

List  ofS  ub)ects 

42CFE  'art  435 
Aid  t<j  families  with  dependent 
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children,  Aliens,  Categorically  needy. 
Contrac  s  (agreements— state  plan). 
Eligibili  y,  Grant-in-aid  program— 


JMI 


health.  Health  facilities.  Medicaid, 
Medically  needy.  Reporting 
requirements,  Spend-down, 
Supplemental  security  Income  (SSI). 
42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Aliens,  Contracts 
(Agreements),  Eligibility,  Grant-in-Aid 
program— health,  Guam.  Health 
facilities,  Medicaid.  Puerto  Rico. 
Supplemental  security  income  (SSI). 
Virgin  Islands. 

A.  42  CFR  part  435  is  amended  as  set 
forth  below: 

PART  435— EUGtBIUTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA. 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  dtation  for  part  435 
continues  to  read  as  folhjws: 

Aathority:  Sec.  1102  of  the  .Social  Security 
Ad.  (42  II  S.C  1302),  unless  Otherwise 
noted. 

2.  Section  435.831  is  revised  to  read 
as  follows: 

§43S.831    tncome  eNgiliiHty. 

The  agency  must  determine  income 
eligibility  of  medically  needy 
individuals  in  accordance  with  this 
section. 

(a)  Budget  periods.  (1)  The  agency 
must  use  budget  periods  of  not  more 
than  6  months  to  compute  income.  The 
agency  may  use  more  than  one  budget 
period. 

(2)  The  agency  may  include  in  the 
budget  period  in  which  income  is 
computed  all  or  part  of  the  3-month 
retroactive  period  specified  in 
§435.914.  The  budget  period  can  begin 
no  earlier  than  the  first  month  in  the 
retroactive  period  In  which  the 
individual  received  covered  services. 
This  provision  applies  to  all  medically 
needy  individuals  except  in  groups  for 
whom  criteria  more  restrictive  than  that 
used  in  the  SSI  prowam  apply. 

(3)  If  the  agency  elects  to  begin  the 
first  budget  period  for  the  medically 
needy  in  any  month  of  the  3-monih 
period  prior  to  the  date  of  the 
application  in  which"  the  applicant 
received  covered  services,  this  ele<;tioa 
applies  to  all  medically  needy  groups. 

(d)  Determining  countable  income. 
The  agency  must  deduct  the  following 
amounts  from  income  to  determine  the 
individual's  countable  income. 

(1)  For  individuals  underage  21  and 
caretaker  relatives,  the  agency  must 
deduct  amounts  that  would  be  deducted 
in  determning  eligibility  under  the 
State's  AFDC  plan. 

(2)  For  aged,  blind,  or  disabled 
individuals  In  States  covering  all  SSI 


recipients,  the  agencv  must  deduct 
amounts  that  would  be  deducted  in 
determining  eligibility  under  SSI. 
However,  the  agency  must  also  deduct 
the  highest  amounts  from  income  that 
would  be  deducted  in  determining 
eligibility  for  optional  State 
supplements  if  these  supplements  are 
paid  to  all  individuals  who  are  receiving 
SSI  or  would  be  eligible  for  SSI  except 
for  their  income. 

(3)  For  aged,  blind,  or  disabled 
individuals  in  States  using  income 
requirements  more  restrictive  than  SSI. 
the  agency  must  deduct  amounts  that 
are  no  more  restrictive  than  those  used 
under  the  Medicaid  plan  on  January  1, 
1972  and  no  more  liberal  than  those 
used  in  determining  eligibility  under 
SSI  or  an  optional  State  supplement. 
However,  the  amounts  must  be  at  least 
the  same  as  those  that  would  be 
deducted  in  determining  eligibility, 
under  §  435.121,  of  the  categorically 
needy. 

(c)  Eligibility  based  on  countable 
income.  If  countable  income  determined 
under  paragraph  (b)  of  this  section  is 
equal  to  or  less  than  the  applicable 
income  standard  under  §435.814..  the 
individual  or  family  is  eligible  for 
Medicaid. 

(d)  Deduction  of  incurred  medical 
expenses.  If  countable  income  exceeds 
the  income  standard,  the  agency  must 
deduct  horn  income  medical  expenses 
incurred  by  the  individual  or  family  or 
financially  responsible  relatives  that  are 
not  subject  to  payment  by  a  third  party. 
An  expense  is  incurred  on  the  date 
liability  for  the  expense  arises.  The 
agency  must  determine  deductible 
incurred  expenses  in  accordance  with 
paragraphs  (e),  (f).  and  (g)  of  this  section 
and  deduct  those  expenses  in 
accordance  with  paragraph  (h)  of  this 
section. 

(e)  Determination  of  deductible 
incurred  expenses:  Required  deductions 
based  on  kinds  of  services.  Subject  to 
the  provisions  of  paragraph  (g).  in 
determining  incurred  medical  expenses 
to  be  deducted  from  income,  the  agency 
must  include  the  following: 

(1)  Expenses  for  Medicare  and  other 
health  insurance  premiums,  and 
deductibles  or  coinsurance  charges, 
including  enrollment  fees,  copayments, 
or  deductibles  imposed  under  §  447.51 
or  §  447.53  of  this  subchapter; 

(2)  Expenses  incurred  by  the 

'  individual  or  family  or  financially 
responsible  relatives  for  necessary 
medical  and  remedial  services  that  are 
recognized  under  State  law  but  not 
included  in  the  plan; 

(3)  Expenses  incurred  by  the 
individual  or  family  or  by  financially 
responsible  relatives  for  necessary 


medical  and  remedial  services  that  are 
included  in  the  plan,  including  those 
that  exceed  agency  limitations  on 
amount,  duration,  or  scope  of  services. 

(f)  Deteimination  of  deductible 
incurred  expenses:  Required  deductions 
based  on  the  age  of  bills.  Subject  to  the 
provisions  of  paragraph  (g).  in 
determining  inctured  medical  expenses 
to  be  deducted  from  income,  the  agency 
must  include  the  following: 

(1)  For  the  first  budget  period  or 
periods  that  include  only  months  before 
the  month  of  application  for  medical 
assistance,  expenses  incurred  during 
such  period  or  periods,  whether  paid  or 
unpaid,  to  the  extent  that  the  expenses 
have  not  been  deducted  previously  in 
establishing  eligibility; 

(2)  For  the  first  prospective  budget 
period  that  also  includes  any  of  the  3 . 
months  before  the  month  of  application 
for  medical  assistance,  expenses 
incurred  during  such  budget  period, 
whether  paid  or  unpaid,  to  the  extent 
that  the  expenses  have  not  been 
deducted  previously  in  establishing 
eligibility; 

(3)  For  the  first  prospective  budget 
period  that  includes  none  of  the  months 
preceding  the  month  of  application, 
expenses  incurred  during  such  budget 
period  and  any  of  the  3  preceding 
months,  whether  paid  or  impaid,  to  the 
extent  that  the  expenses  have  not  been 
deducted  previously  in  establishing 
eligibility; 

(4)  For  any  of  the  3  months  preceding 
the  month  of  application  that  are  not 
includable  under  paragraph  (0(2)  of  this 
section,  expenses  incurred  in  the  3- 
month  period  that  were  a  current 
liability  of  the  individual  in  any  such 
month  for  which  a  spenddown 
calculation  is  made  and  that  had  not 
been  previously  deducted  from  income 
in  establishing  eligibility  for  medical 
assistance; 

(5)  Current  payments  (that  is. 
payments  made  in  the  current  budget 
period)  on  other  expenses  incurred 
before  the  current  budget  period  and  not 
previously  deducted  from  income  in 
any  budget  period  in  establishing 
eligibility  for  such  period;  and 

(6)  If  the  individual's  eligibility  for 
medical  assistance  was  established  in 
each  such  preceding  period,  expenses 
incurred  before  the  current  budget 
period  but  not  previously  deducted 
from  income  in  establishing  eligibility, 
to  the  extent  that  such  expenses  are 
unjpaid  and  are: 

(i)  Described  in  paragraphs  (e)(1) 
through  (e)(3)  of  this  section;  and 

(ii)  Carried  over  from  the  preceding 
budget  period  or  periods  because  the 
individual  had  a  spenddown  liability  in 
each  such  preceding  period  that  was 


met  without  deducting  all  such 
incurred,  unpaid  expenses. 

(g)  Determination  of  deductible 
incurred  medical  expenses:  Optional 
deductions.  In  determining  incurred 
medical  expenses  to  be  deducted  from 
income,  the  agency — 

(1)  May  include  medical  Institutional 
expenses  (other  than  expenses  in  acute 
care  facilities)  projected  to  the  end  of 
the  budget  period  at  the  Medicaid 
reimbursement  rate: 

(2)  May,  to  the  extent  determined  by 
the  State  and  specified  in  its  approved 
plan,  include  expenses  inoured  earlier 
than  the  third  month  before  the  month 
of  application  (except  States  using  more 
restrictive  eligibility  criteria  tmder  the 
option  in  section  1902(f)  of  the  Act  must 
deduct  incurred  expenses  regardless  of 
when  the  expenses  were  incurred);  and 

(3)  May  set  reasonable  limits  on  the 
amount  to  be  deducted  for  expenses 
specified  in  paragraphs  (e)(1).  (e)(2),  and 
(g)(2)  of  this  section. 

(h)  Order  of  deduction.  The  agency 
must  deduct  incurred  medical  expenses 
that  are  deductible  under  paragraphs  (e). 
(f),  and  (g)  of  this  section  in  the  order 
prescribed  under  one  of  the  following 
three  options: 

(1)  Type  of  service.  Under  this  option, 
the  agency  deducts  expenses  in  the 
following  order  based  on  type  of 
expense  or  service: 

(i)  Cost-sharing  expenses  as  specified 
in  paragraph  (e)(1)  of  this  section. 

(ii)  Services  not  included  in  the  State 
plan  as  specified  in  paragraph  (e)(2)  of 
this  section. 

(iii)  Services  included  in  the  State 
plan  as  specified  in  paragraph  (e)(3)  of 
this  section  but  that  exceed  limitations 
on  amounts,  duration,  or  scope  of 
services. 

(iv)  Services  included  in  the  State 
plan  as  specified  in  paragraph  (e)(3)  of 
this  section  but  that  are  within  agency 
limitations  on  amount,  duration,  or 
scope  of  services. 

(2)  Chronological  order  by  service 
date.  Under  this  option,  the  agency 
deducts  expenses  in  chronological  order 
by  the  date  each  service  is  furnished,  or 
in  the  case  of  insurance  premiums, 
coinsurance  or  deductible  charges,  the 
date  such  amounts  are  due.  Expenses  for 
services  furnished  on  the  same  day  may 
be  deducted  in  any  reasonable  order 
established  by  the  State. 

(3)  Chronological  order  by  bill 
submission  date.  Under  this  option,  the 
agency  deducts  expenses  in 
chronological  order  by  the  date  each  bill 
is  submitted  to  the  agency  by  the 
individual.  If  more  than  one  bill  is 
submitted  at  one  time,  the  agency  must 
deduct  the  bills  from  income  in  the 
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order  prescribed  in  either  paragraph 
(hUD  or  (h)(2)  of  this  section. 

(i)  Eligibility  based  on  incurred 
medical  expenses. 

(1)  Whetner  a  State  elects  partial  or 
fiill  month  coverage,  an  individual  who 
is  expected  to  contribute  a  portion  of  his 
or  her  income  toward  the  costs  of 
institutional  care  or  home  and    . 
community-based  services  under 
§§435.725.  435.726.  435.733.  435.735  or 
435.832  is  eligible  on  the  first  day  of  the 
applicable  budget  (spenddown) 
period — 

(i)  If  his  or  her  spenddown  liability  is 
met  after  the  first  day  of  the  budget 
period;  and 

(ii)  If  beginning  eligibility  after  the 
first  day  of  the  budget  period  makes  the 
individual's  share  of  health  care 
expenses  under  §§  435.725, 435.726. 
435.733,  435.735  or  435.832  greater  than 
the  individual's  contributable  income 
determined  imder  these  sections. 

(2)  At  the  end  of  the  prospective 
period  specified  in  paragraphs  (f)(2)  and 
(f)(3)  of  this  section,  and  any  subsequent 
prospective  period  or.  if  earlier,  when 
any  significant  change  occurs,  the 
agency  must  reconcile  the  projected 
amounts  with  the  actual  amounts 
incurred,  or  with  changes  in 
circimistances,  to  determine  if  the 
adjusted  deduction  of  incurred  expenses 
reduces  income  to  the  income  standard. 

(3)  Except  as  provided  in  paragraph 
(i)(l)  of  this  section,  in  States  that  elect 
partial  month  coverage,  an  individual  is 
eligible  for  Medicaid  on  the  day  that  the 
deduction  of  incurred  health  care 
expenses  (and  of  projected  institutional 
expenses  if  the  agency  elects  the  option 
under  paragraph  (g)(1)  of  this  section) 
reduces  income  to  the  income  standard. 

(4)  Except  as  provided  in  paragraph 
(i)(l)  of  this  section,  in  States  that  elect 
full  month  coverage,  an  individual  is 
eligible  on  the  first  day  of  the  month  in 
which  spenddown  liability  is  met. 

(5)  Expenses  used  to  meet  spenddown 
liability  are  not  reimbursable  under 
Medicaid.  To  the  extent  necessary  to 
prevent  the  transfer  of  an  individual's 
spenddown  liability  to  the  Medicaid 
program.  States  must  reduce  the  amount 
of  provider  charges  that  would 
otherwise  be  reimbursable  under 
Medicaid. 

B.  42  CFR  part  436  is  amended  as  set 
forth  below: 

PART  436— EUGIBIUTY  IN  GUAM. 
PUERTO  RICO.  AND  THE  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authoritjr:  Sec.  1102  of  the  Social  Securily 
Act  (42  U.S.C  1302),  unless  otherwise  noted. 
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2.  Seel  on  436.831  is  revised  to  read 
as  followis 

§436.831    IncoiTM  eligibility. 

The  ag  sncy  must  determine  income 
eligibilit  r  of  medically  needy 
individujils  in  accordance  with  this 
section. 

(a)  Bu(  get  periods.  (1)  The  agency 
must  use  budget  periods  of  not  more 
than  6  m  anths  to  compute  income.  The 
agency  n  lay  use  more  than  one  budget 
period. 

(2)  Th«  agency  must  include  in  the 
budget  period  in  which  income  is 
computed  all  or  part  of  the  3-month 
retroactive  period  specified  in 

§  435.914.  The  budget  period  can  begin 
no  earliel'  then  the  first  month  in  the 
retroactire  period  in  which  the 
individual  received  covered  services. 

(3)  If  tie  agency  elects  to  begin  the 
first  budget  period  for  the  medically 
needy  in  any  month  of  the  3-month 
period  pi  lor  to  the  date  of  application  in 
which  U]  9  applicant  received  covered 
services,  this  election  applies  to  all 
medically  needy  groups. 

(b)  Dei  srmining  countable  income. 
The  ager  cy  must,  to  determine 
countabl )  income,  deduct  amounts  that 
would  hi  deducted  in  determining 
eligibility  under  the  State's  approved 
plan  for  OAA.  AFDC.  AB.  APTD.  or 
AABD. 

(c)  Elikbility  based  on  countable 
income.  V  countable  income  determined 
under  paragraph  (b)  of  this  section  is 
equal  to  or  less  than  the  applicable 
income  *andard  under  §  436.814.  the 
individual  is  eligible  for  Medicaid. 

(d)  Deduction  of  incurred  medical 
expense^  If  countable  income  exceeds 
the  incoQie  standard,  the  agency  must 
deduct  fijom  income  medical  expenses 
incurred  by  the  individual  or  family  or 
financial  y  responsible  relatives  that  are 
not  subje  ct  to  payment  by  a  third  party. 
An  expei  ise  is  incurred  on  the  date 
liability  lor  the  expense  arises.  The 
agency  must  determine  deductible 
incurred  expenses  in  accordance  with 
paragraphs  (e).  (f)  and  (g)  of  this  section 
and  dedi  ct  those  expenses  in 
accordan  ce  with  paragraph  (h)  of  this 
section. 

(e)  Determination  of  deductible 
incurred  expenses:  Required  deductions 
based  oii  kinds  of  services.  Subject  to 
the  provisions  of  paragraph  (g)  of  this 
section,  ip  determining  incurred 
medical  expenses  to  be  deducted  ft-om 
income,  the  agency  must  include  the 
following:  (1)  Expenses  for  Medicare 
and  othe  ■  health  insurance  premiums, 
and  dedi  ctibles  or  coinsurance  charges, 
includin  ;  enrollment  fees,  copayments. 
or  deduc  ibles  imposed  under  §  447.51 
or  §  447.  3  of  this  chapter; 


JMI 


(2)  Expenses  incurred  by  the 
individual  or  family  or  financiallv 
responsible  relatives  for  necessary 
medical  and  remedial  services  that  are 
recognized  under  State  law  but  not 
included  in  the  plan; 

(3)  Expenses  incurred  by  the 
individual  or  family  or  by  financially 
responsible  relatives  for  necessary 
medical  and  remedial  services  that  are 
included  in  the  plan,  including  those 
that  exceed  agency  limitations  on 
amount,  duration  or  scope  of  services; 

(f)  Determination  of  deductible 
incurred  expenses:  Required  deductions 
based  on  the  age  of  bills.  Subject  to  the 
provisions  of  paragraph  (g)  of  this 
section,  in  determining  incurred 
medical  expenses  to  be  deducted  fi-om 
income,  the  agency  must  include  the 
following: 

(1)  For  the  first  budget  period  or 
periods  that  include  only  months  before 
the  month  of  application  for  medical 
assistance,  expenses  incurred  during 
such  period  or  periods,  whether  paid  or 
unpaid,  to  the  extent  that  the  expenses 
have  not  been  deducted  previously  in 
establishing  eligibility; 

(2)  For  the  first  prospective  budget 
period  that  also  includes  any  of  the  3 
months  before  the  month  of  application 
for  medical  assistance,  expenses 
incurred  during  such  budget  period, 
whether  paid  or  unpaid,  to  the  extent 
that  the  expenses  have  not  been 
deducted  previously  in  establishing 
eligibility: 

(3)  For  the  first  prospective  budget 
period  that  includes  none  of  the  months 
preceding  the  month  of  application, 
expenses  incurred  during  such  budget 
period  and  any  of  the  3  preceding 
months,  whether  paid  or  unpaid,  to  the 
extent  that  the  expenses  have  not  been 
deducted  previously  in  establishing 
eligibility; 

(4)  For  any  of  the  3  months  preceding 
the  month  of  application  that  are  not 
includable  under  paragraph  (f)(2)  of  this 
section,  expenses  incurred  in  the  ^- 
month  period  that  were  a  current 
liability  of  the  individual  in  any  such 
month  for  which  a  spenddown 
calculation  is  made  and  that  had  not 
been  previously  deducted  from  Income 
in  establishing  eligibility  for  medical 
assistance; 

(5)  Current  payments  (that  is. 
payments  made  in  the  current  budget 
period)  on  other  expenses  incurred 
before  the  current  budget  period  and  not 
previously  deducted  firom  income  in 
any  budget  period  in  establishing 
eligibility  for  such  period;  and 

(6)  If  the  individual's  eligibility  for 
medical  assistance  was  established  in 
each  such  preceding  period,  expenses 
incurred  before  the  current  budget 


period  but  not  previously  deducted 
from  income,  to  the  extent  that  such 
expenses  are  im{>aid  and  are: 

(i)  Described  in  paragraphs  (e)(1) 
through  (e)(3)  of  this  section;  and 

(ii)  Are  carried  over  from  the 
preceding  budget  period  or  periods 
because  the  individual  had  a 
spenddown  liability  in  each  such 
preceding  period  that  was  met  without 
deducting  all  such  incurred,  unpaid 
expenses. 

(g)  Determination  of  deductible 
incurred  medical  expenses:  Optional 
deductions.  In  determining  incurred 
medical  expenses  to  be  deducted  from 
income,  the  agency — 

(1)  May  include  medical  institutional 
expenses  (other  than  expenses  in  acute 
care  facilities)  projected  to  the  end  of 
the  budget  period  at  the  Medicaid 
reimbursement  rate: 

(2)  May.  to  the  extent  determined  by 
the  agency  and  specified  in  its  approved 
plan,  include  expenses  incurred  earlier 
than  the  third  month  before  the  month 
of  application:  and 

(3)  May  set  reasonable  limits  on  the 
amount  to  be  deducted  for  expenses 
specified  in  paragraphs  (e)(1),  (e)(2).  and 
(g)(2)  of  this  section. 

(h)  Order  of  deduction.  The  agency 
must  deduct  incurred  medical  expenses 
that  are  deductible  under  paragraphs  (e). 
(f),  and  (g)  of  this  section,  in  the  order 
prescribed  under  one  of  the  following 
three  options: 

(1)  Type  of  service.  Under  this  option, 
the  agency  deducts  expenses  in  the 
following  order  based  on  type  of  service: 

(i)  Cost-sharing  expenses  as  specified 
in  paragraph  (e)(1)  of  this  section. 

fii)  Services  not  included  in  the  State 
plan  as  specified  in  paragraph  (e)(2)  of 
this  section. 

(iii)  Services  included  in  the  State 
plan  as  specified  in  paragraph  (e)(3)  of 
this  section  but  that  exceed  agency 


limitations  on  amount,  duration,  or 
scope  of  services. 

(iv)  Services  included  in  the  State 
plan  as  specified  in  paragraph  (e)(3)  of 
this  section  but  that  are  within  agency 
limitations  on  amount,  duration,  or 
scope  of  services. 

(2)  Chronological  order  by  service 
date.  Under  this  option,  the  agency 
deducts  expenses  in  chronological  order 
by  the  date  each  service  is  furnished,  or 
in  the  case  of  insurance  premiums, 
coinsurance,  or  deductibles  charges  the 
date  such  amounts  are  due.  Expenses  for 
services  furnished  on  the  same  day  may 
be  deducted  in  any  reasonable  order 
established  by  the  State. 

(3)  Chronological  order  by  bill 
submission  date.  Under  this  option,  the 
agency  deducts  expenses  in 
chronological  order  by  the  date  each  bill 
is  submitted  to  the  agency  by  the 
individual.  If  more  than  one  bill  is 
submitted  at  one  time,  the  agency  must 
deduct  the  bills  fit)m  income  in  the 
order  prescribed  in  either  paragraph 
{h)(l)  or  (h)(2)  of  this  section. 

(i)  Eligibility  based  on  incurred 
medical  expenses. 

(1 )  Whether  a  State  elects  partial  or 
full  month  coverage,  an  individual  who 
is  expected  to  contribute  a  portion  of  his 
or  her  income  toward  the  costs  of 
institutional  care  or  home  and 
commimity-based  services  under 
§  436.832  is  eligible  on  the  first  day  of 
the  applicable  budget  (spenddown) 
period — 

(i)  If  his  or  her  spenddovm  liability  is 
met  after  the  first  day  of  the  budget 
period; and 

(ii)  If  beginning  eligibility  after  the 
first  day  of  the  budget  period  makes  the 
individual's  share  of  health  care 
expenses  under  §  436.832  greater  than 
the  individual's  contributable  income 
determined  under  this  section. 


(2)  At  the  end  of  the  prospective 
period  specified  in  paragraph  (f)(2)  or 
(f)(3)  of  this  section  and  any  subsequent 
prospective  period  or.  if  earfier.  when 
any  significant  change  occurs,  the 
agency  must  reconcile  the  projected 
amounts  with  the  actual  amounts 
incurred,  or  with  changes  in 
circumstances,  to  determine  if  the 
adjusted  deduction  of  incurred  expenses 
reduces  income  to  the  income  standard. 

(3)  Except  as  provided  in  paragraph 
(i)(l)  of  this  section,  if  agencies  elect 
partial  month  coverage,  an  individual  is 
eligible  for  Medicaid  on  the  day  that  the 
deduction  of  incurred  health  care 
expenses  (and  of  projected  institutional 
expenses  if  the  agency  elects  the  option 
under  paragraph  (g)(1)  of  this  section) 
reduces  income  to  the  income  standard. 

(4)  Except  as  provided  in  paragraph 
(i)(l)  of  this  section,  if  agencies  elect  full 
month  coverage,  an  individual  is 
eligible  on  the  first  day  of  the  month  in 
which  spenddown  liability  is  met. 

(5)  Expenses  used  to  meet  spenddown 
liability  are  not  reimbursable  under 
Medicaid.  Therefore,  to  the  extent 
necessary  to  prevent  the  transfer  of  an 
individual's  spenddown  fiability  to  the 
Medicaid'  program.  States  must  reduce 
the  amount  of  provider  charges  that 
would  otherwise  be  reimbursable  under 
Medicaid. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  July  12, 1993.  * 

Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  October  4, 1993. 
DoniM  E.  ShcUla. 
Secretary. 

(PR  Doc.  94-547  Filed  l-ll-«4;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  niakir)g  prior  to  the  actoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  »»-CE-5S-A0] 

Airworthiness  Directives:  Piper  Aircraft 
Corporation  IModeis  PA34-200,  PA34- 
200T,  PA34-220T,  PA44-180,  and 
PA44-180T  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  IX3T. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Piper 
Aircraft  Corporation  (Piper)  Models 
PA34-200.  PA34-200T,  PA34-220T. 
PA44-180,  and  PA44-180T  airplanes. 
The  proposed  action  would  require 
repetitively  inspecting  the  main  landing 
gear  trunnions  for  cracks,  replacing  any 
trunnions  found  cracked,  and 
eventually  replacing  the  landing  gear 
trunnions  with  parts  of  improved  design 
as  terminating  action  for  the  repetitive 
inspection  requirement.  Several  reports 
of  the  main  landing  gear  trunnions 
cracking  on  the  affected  airplanes 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  collapse  of  the 
main  landing  gear  caused  by  cracked 
trunnions,  which  could  result  in 
airplane  damage. 

DATES:  Comments  must  be  received  on 
or  before  March  14, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-58- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Piper  Aircraft  Corporation,  Customer 


Services 
Florida  32p60 
may  be  ex  imined 
the  addres  > 


926  Piper  Drive,  Vero  Beach, 
.  This  information  also 
at  the  Rules  Docket  at 
above. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atla  ita  Aircraft  CertiHcation 
Office,  16(  9  Phoenix  Parkway,  suite 
210C,  Atla  nta,  Georgia  30349;  telephone 
(404)  991-p910;  facsimile  (404)  991- 
3606. 

SUPPLEMElfTARY  INFORMATION: 
Commentj  Invited 


dent 
ard 


participate 
proposed 
written  da 
they  may 
should  i 
number 
the  addresk 
communic  ations 
the  closinj 
above,  wil 
action  on 
proposals 
be  change 
received. 


Interested  persons  are  invited  to 
in  the  making  of  the 
1  ule  by  submitting  such 
a,  views,  or  arguments  as 
aesire.  Communications 
ify  the  Rules  Docket 
be  submitted  in  triplicate  to 
specified  above.  All 

received  on  or  before 
date  for  comments,  specified 
be  considered  before  taking 

proposed  rule.  The 
:ontained  in  this  notice  may 
in  light  of  the  comments 


I  le : 


Commei  ts  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environme  ntal,  and  energy  aspects  of 
the  propos  sd  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  tie  closing  date  for  comments, 
in  the  Rulds  Docket  for  examination  by 
interested  lersons.  A  report  that 
summariz(  s  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  v^ill  be  ftled  in  the  Rules 
Docket. 

Commei  ters  wishing  the  FAA  to 
acknowlec  ge  receipt  of  their  comments 
submitted  ri  response  to  this  notice 

a  self-addressed,  stamped 
which  the  following 
s  made:  "Comments  to 
93-CE-58-AD."  The 
11  be  date  stamped  and 
the  commenter. 
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statement 
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postcard 

returned 
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Availabilil  y  of  NPRMs 

Any  per  on  may  obtain  a  copy  of  this 
NPRM  by  1  ubmitting  a  request  to  the 
FAA,  Cent  al  Region,  Office  of  the 
Assistant  C  Ihief  Coimsel,  Attention: 
Rules  Doc!  et  No.  93-CE-58-AD.  room  - 
1558,  601  :.  12th  Street,  Kansas  Qty. 
Missouri  61106. 
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Discussion 

Service  history  of  certain  Piper 
Models  PA34-200,  PA34-200T,  PA34- 
220T,  PA44-180,  and  PA44-180T 
airplanes  reveals  several  occurrences  of 
cracked  main  landing  gear  (MLG) 
trunnions.  Five  of  these  occurrences 
resulted  when  the  left  MLG  trunnion, 
part  number  (P/N)  67926-12,  separated 
from  Piper  Model  PA34-200T  airplanes 
during  the  landing  roll.  Further 
investigation  revealed  that  the  left  MLG 
collapsed  because  of  a  transverse 
fracture  in  the  trunnion  at  the  rear  web 
lower  end  fillet.  Metallurgical 
examination  of  four  of  these  MLG 
trunnions  further  disclosed  that  the 
fractures  originated  from  very  shallow 
fatigue  cracks  originating  from  several 
areas  along  the  rear  surface  at  the  lower 
end  of  the  fillet  web.  The  length  of  these 
fatigue  cracks  ranged  from  .20  to  .40 
inches. 

Piper  has  issued  Service  Bulletin  (SB) 
787B.  dated  August  25, 1993,  which 
specifies  procedures  for  inspecting  the 
MLG  trunnions  on  certain  Piper  Models 
PA34-200,  PA34-200T.  PA34-220T. 
PA44-180.  and  PA44-180T  airplanes, 
and  references  replacing  MLG  trunnions 
with  parts  of  improved  design. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  collapse  of  the  main  landing 
gear  caused  by  cracked  trunnions, 
which  could  result  in  airplane  damage. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Models  PA34- 
200,  PA34-200T,  PA34-220T.  PA44- 
180,  and  PA44-180T  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  repetitively  inspecting 
the  main  landing  gear  trujanions  for 
cracks,  replacing  any  trunnions  found 
cracked,  and  eventually  replacing  the 
landing  gear  trunnions  with  parts  of 
improved  design  as  terminating  action 
for  the  repetitive  inspection 
requirement.  The  proposed  inspections 
would  be  accomplished  in  accordance 
with  Piper  SB  No.  787B,  dated  August 
25, 1993.  The  proposed  replacement 
would  be  accomplished  in  accordance 
with  the  applicable  maintenance 
manual. 

The  FAA  estimates  that  2,265 
airplanes  in  the  U.S.  registry  would  be 
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affected  by  the  proposed  AD,  that  it 
would  take  approximately  16  workhours 
per  airplane  to  accomplish  the  proposed 
initial  inspection  and  replacement,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $1,100  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,484,700. 
lliis  cost  figure  is  based  on  the 
assumption  that  none  of  the  affected 
airplane  owners/operators  have 
accomplished  the  proposed  actions.  The 
FAA  believes  that  some  airplane 
owners/operators  have  already 
incorporated  the  inspection  terminating 
MLG  trunnion  replacements.  With  this 
in  mind,  the  FAA  anticipates  that  the 
cost  of  the  proposed  AD  would  be  much 
lower  than  the  figvire  referenced  above. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  \mder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Audwrily:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

138.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

Piper  Aircraft  Corporation:  Docket  93-CE- 
5S-AD. 
Applicability:  The  following  model  and 
serial  number  airplanes  that  are  not  equipped 
with  main  landing  gear(MLG)  trunnions 
(both  left  and  right  side)  that  have  either  part 
number  (P/N)  6792&-30.  67926-31,  67926- 
32, 67g2&-33. 39486-14,  or  394B&-15,  as 
applicable,  certificated  in  any  category: 


litodeis 

Serial  NuT«)ers 

PA34-200  

34-7250001  through 
7450220 

34- 

PA34-200T  .... 

34-7570001  ttwough 
8170092 

34- 

PA34-220T  ..„ 

34-6133001  through 
8233088 

34- 

PA44-180  

44-7995001     through 

44- 

8195026.    and    4495001 

through  4495013 

PA44-180T  .... 

44-8107001  ttvough 
8207020 

44- 

Compliance:  Required  as  Indicated,  unless 
already  accomplished. 

To  prevent  collapse  of  the  main  landing 
gear  caused  by  cracked  trunnions,  which 
could  result  in  airplane  damage,  accompUsh 
the  following: 

Note  1:  The  paragraph  structure  of  tliis  AO 
is  as  follows: 
Level  1:  (a),  (b),  (c),  etc 
Level  2:  (1).  (2),  (3).  eta 
Level  3:  (i),  (ii),  (iii),  etc. 

Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Upon  the  accumulation  of  500  hours 
time-in-service  (TIS)  on  a  MLG  trunnion, 
dye-penetrant  inspect  the  MLG  tnmnion  for 
cracks  in  accordance  with  the 
INSTRUCTIONS  section  of  Piper  Service 
Bulletin  (SB)  787B,  dated  August  25, 1993. 

Note  2:  If  hours  TIS  on  the  MLG  tnmnion 
are  unknown,  hours  TIS  accumidated  on  the 
airplane  may  be  substituted. 

(1)  For  MLG  truimions  found  cracked, 
prior  to  further  flight,  replace  the  cracked 
MLG  trunnion  with  a  part  of  improved 
design.  P/N  67926-30, 67926-31.  67926-32, 
67926-33, 39486-14,  or  39486-15.  as 
applicable,  in  accordance  with  the  applicable 
maintenance  manual. 

(2)  For  MLG  tnmnions  not  found  cracked, 
reinspect  at  intervals  not  to  exceed  100  hours 
TIS  until  the  replacement  specified  in 
paragraph  (b)  of  this  AD  is  accomplished. 

(3)  If  one  truimion  is  found  cracked  and  is 
replaced  as  specified  in  paragraph  (a)(1)  of 
this  AD,  the  other  trunnion  must  still  be 
reinspected  as  specified  in  paragraph  (a)(2)  of 
this  AD  until  it  also  is  replaced. 

(b)  Upon  the  accumulation  of  2,000  hours 
TIS  on  a  MLG  trunnion,  unless  already 
accomplished  as  specified  in  paragraph  (a)(1) 
of  this  AD,  replace  this  MLG  trunnion  with 

a  part  of  improved  design,  P/N  67926-30, 


6792ft-31, 67926-32, 67926-33,  39486-14,  or 
39486-15,  as  applicable,  in  accoidance  with 
the  applicable  maintenance  »"«nMal 

(1)  If  parts  for  any  MLG  replacement  have 
been  ordered  firom  the  manufacturer  but  are 
not  available,  prior  to  further  flight  and 
thereafter  at  Intervals  not  to  exceed  100  hour 
TIS,  dye-penetrant  inspect  the  MLG  trunnion 
for  cracks  in  accordance  with  the 
INSTRUCTIONS  section  of  Pipw  Service 
Bulletin  (SB)  787B,  dated  August  25, 1993.  If 
any  one  of  the  following  occurs,  prior  to 
further  flight,  terminate  the  above  repetitive 
inspections  and  replace  the  truimion  as 
specified  in  paragraph  (b)  of  this  AD: 

(i)  Parts  liecome  available; 
(ii)  A  trunnion  Is  found  cracked;  or 
(iii)  2,500  hours  TIS  are  accumulated  on 
the  trimnion. 

(2)  Replacing  both  the  left  and  right  MLG 
trunnion  %vith  P/N  67926-30, 67926-31, 
67926-32, 67926-33,  39486-14,  or  39486-lS. 
as  applicable,  eliminates  the  Inspection 
reouirement  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),1669  Phoenix 
Parlcway,  Suite  2  IOC,  Atlanta,  Georgia  30349. 
The  request  shall  be  forwarded  tluough  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

Issued  in  Kansas  Gty,  Missouri,  on  )anuary 
5,1994. 

Bany  D.  Clement*. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Sennce. 

(FR  Doc  94-700  Piled  01-11-94;  8:45  am) 

MUMO  coot  4t10-1»4l 


14  CFR  Part  71 

[Airspace  DockM  No.  93-A80-14] 

Proposed  EstatMlshment  of  Class  D 
Airspace:  Eglln  AFB,  FL;  Eglln  AF  Aux 
No.  3  Duke  Field,  FL;  Proposed 
Amendment  of  Class  D  Airspace:  Eglln 
Hurlburt  Field,  FL;  ProposMJ 
Amendment  of  Class  E  Airspacs: 
Crestvisw,  FL 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMART:  This  notice  proposes  to 
establish  Class  D  airspace  located  at 
Eglin  Air  Force  Base.  FL.  and  Eglin  AF 
Aux  No  3  Ehike  Field,  FL.  The  notice 
also  proposes  to  amend  Qass  D  airspace 
located  at  Eglin  Hurlbuit  Field.  FL.  and 
Class  E  airspace  at  Crestview.  FL.  As 
part  of  the  Terminal  Airspace 
Reclassification,  the  Valparaiso,  Florida 
Terminal  Area  was  to  be  changed  from 
Part  93  Airspace  to  Gass  D  Airspace. 
The  change  included  the  revocation  of 
the  Eglin  AFB,  Florida  Class  D  airspace 
and  Eglin  AF  Aux  Na  3  Duke  Field. 
Florida  Class  D  airspace;  the 
modification  of  the  Hurlburt  Field, 
Florida  Class  D  airspace  and  Crestview, 
Florida  Class  E  airspace.  The 
Valparaiso,  Florida  Terminal  Area  will 
remain  as  Pan  93  Airspace  and  this 
notice  proposes  to  return  the  affected 
Class  D  and  Qass  E  airspace  areas  as 
they  were  prior  to  Docket  No.  26968, 
Amendment  No.  71-19  published  in  the 
Federal  Register  on  March  2, 1993. 
DATES:  Comments  must  be  received  on 
or  before:  March  1, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
g3-ASO-14,  Manager.  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636.  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  OfBce  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  530, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337;  telephone  (404)  305- 
5200. 
FOR  FURTHER  INfORMATION  CONTACT: 

Kenneth  R.  Patterson,  Airspace  Section, 
S)rstem  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FA.\  to  acknowledge  receipt  of  their 


comments  an  this  notice  must  submit 
with  tho^  comments  a  self-addr(wged« 
stamped  postcard  on  which  the 
followinc  statement  is  made: 
"Conunoats  to  Airspace  Docket  No.  93- 
ASO-14]"  The  postcard  will  be  date/ 
time  staqiped  and  returned  to  the 
commenter.  All  communications 
receivedpefore  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  Th4  proposal  contained  in  this 
notice  m^y  be  changed  in  the  light  of 
comments  received.  All  comments 
submittal  will  be  available  for 
examination  in  the  OfBce  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  ^oom  530, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemakfig  will  be  filed  in  the  docket 

AvaUabditj  of  NPRM*8 

Any  p  irson  may  obtain  a  copy  of  this 
Notice  o  Proposed  Rulemaking  (NPRM) 
by  subm  tting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
System  )  fanagement  Branch  (ASO-530), 
Air  Trafl  c  Division,  P.O.  Box  20636. 
Atlanta, '  Georgia  30320. 
Commui  ications  must  identify  the 
notice  m  mber  of  this  NPRM.  Persons 
intereste  1  in  being  placed  on  a  mailing 
list  for  fijture  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2A  wtiich  describes  the  application 
procedure. 

The  Pro|  osal 

The  FIAli  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  Eglin  AFB, 
Florida:  establish  Qass  D  airspace  at 
Eglin  AflAux  No  3  Duke  Field;  amend 
Class  D  a  irspace  at  Eglin  Hurlburt  Field. 
Florida,  I  ind  amend  Class  E  airspace  at 
CrestviCT  r,  Florida.  The  intended  effect 
of  this  pi  oposal  is  to  reverse  the  action 
of  Docke  Na  26968,  Amendment  No. 
71-19  (5  I  FR  12128.  March  2, 1993)  to 
provide  i  dequate  airspace  to  contain 
Instrument  Flight  Rule  operations  at 
these  four  locations.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
America]^  Datiun  83.  Class  D  and  Class 
E  airspads  areas  are  respectively 
published  in  Para  5000  and  Para  6002 
of  FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1 .  The  Qass  D  and  E  airspace 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
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established  body  of  technical 
regulations  for  whidi  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  U, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(b),  13S4(a), 
ISIO;  E.0. 108S4.  24FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  3«9;  49  U.S.C  106(g):  14  CFR 
11.69. 

f  71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Designations  and  Reporting  Points, 
dated  June  17, 1993,  and  effective 
September  16, 1993,  is  amended  as 
follows: 

Para.  SOOO    Class  D  Airspace 

•         *         •         •         • 

ASO  FL  D  E^  AFB,  FL  (New] 

Eglin  AFB,  FL 

(lat.  30''29'13"  N.  long.  86"31'34"  W) 
Destin-Fort  Walton  Beach  Airport 

(lat.  30''24'01"  N.  long.  86*28'18"  W) 
Duke  Field 

(lat.  ZQ'iQ'O?"  N,  long.  86»31'23"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2.600  feet  MSL 
within  a  5.S-mile  radius  of  Eglin  AFB  and 
within  a  4-mile  radius  of  Destin-Fort  Walton 
Beach  Airport;  excluding  the  portion  north  of 
a  line  connecting  the  2  points  of  intersection 
within  a  5.2-miIe  radius  circle  centered  on 
Ehike  Field,  and  excluding  that  airspace  east 
of  a  line  beginning  at  lat.  30°30'43"  N.  long. 
86*26'21''  W  extending  north  to  the  5.2-mile 
radius  and  north  of  a  tine  beginning  at  lat 


30*30'43''  N,  lon^  86*26'21''  W  extending 
east  to  the  5.2-miJe  radius. 


ASO  FL  D  Eglin  AF  Aux  No  3  Duke  Field. 
FLINew] 

Eglin  AF,  Aux  No.  3  Duke  Field,  FL 

(lat.  30^9'07"N,  long.  86*31'23"W) 
Bob  Sikes  Airport 

(lat.  30*46'44"  N,  long.  86«31'20"  W) 
Eglin  AFB 
♦  (lat.  30''29'13"N.  long.  86»31'34"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  Including  2,700  feet  MSL 
within  a  5.2-mile  radius  of  ^in  AF  Aux  No. 
3  Duke  Field;  excluding  the  portion  north'of 
a  line  connecting  the  2  points  of  intersection 
with  a  4.2-mile  radius  circle  centered  on  Bob 
Sikes  Airport;  excluding  the  portion  south  of 
a  line  connecting  the  2  points  of  intersection 
within  a  S.5-mile  radius  circle  centered  on 
Eglin  AFB.  This  Class  D  airspace  is  effective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  he  continuously  published  in  the 
Airport/Facility  Directory. 


ASO  FL  D  Eglia  Hurlburt  Field,  FL 
(Amended] 

Eglin,  Hurlburt  Field,  FL 

(lat,  30''2S'44  "N,  long.  86*41'20"W) 
Eglin  AFB  (lat  30'29'13"N,  long. 
86'31'34"W) 

That  airspace  extending  upward  from  the 
sur&ce  to  and  including  2,500  feet  MSL 
within  a  S.3-mile  radius  of  Hurlburt  Field; 
excluding  the  portion  within  the  Eglin  AFB, 
FL^  Class  D  airspace  area.  This  Class  O 
airspace  is  effective  during  the  speciffc  days 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Para.  6002    Qass  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 

•  •         •         •         • 

ASO  FL  E2  Crestview.  FL  (Amended] 

Crestview,  Bob  Sikes  Airport,  FL 

(lat  30»46'44''  N,  long.  86*31'20"  W) 
Duke  Field 
(lat  30*39^7"  N,  long.  86»31'23'' W) 
Within  a  4.2-mile  radius  of  Bob  Sikes 
Airport;  excluding  the  portion  south  of  a  line 
coimecting  the  2  points  of  intersection  with 
a  5.2-mile  radius  circle  centered  on  Duke 
Field.  This  Class  D  airspace  is  effective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  efiiective  days  and  times  will 
thereafter  lie  continuously  published  in  the 
Airport/Facility  Directory. 

•  •        •        •        • 

Issued  in  College  Park.  Georgia,  on 
December  19, 1993. 

kOduelLPowderly. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc  94-628  Filed  1-11-94;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  9»-ASW-6q 

Proposed  Modification  Of  Clatt  D 
Airspace:  Hood  Anmy  AlrlMd  and 
RotMrt  Gray  Army  Airfield.  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  the  current  Class  D  airspace  at 
Hood  Army  Airfield  (AAF)  and  Robert 
Gray  AAF,  and  to  establish  Qass  E 
airspace  at  Killeen  Municipal  Airport, 
Killeen.  TX.  The  cmrent  Qass  D 
airspace  encompasses  Killeen 
Municipal  Airport  and  with  airspace 
reclassification,  aircraft  operators  at 
Killeen  Mimidpal  Airport  are  now 
required  to  establish  two-way  radio 
communication  with  Hood  AAF  Air 
Traffic  Airport  Traffic  Control  Tower 
(ATCT)  or  when  Hood  AAF  ATCT  is 
closed,  Robert  Gray  AAF  ATCT.  This 
notice  proposes  to  remove  the  airspace 
surroimding  Killeen  Municipal  Airport 
from  Hood  AAF's  Class  D  airspace  and 
to  establish  Qass  E  airspace  aroimd 
Killeen  Mimidpal  Airport.  The 
intended  effect  of  this  proposal  is  to 
maintain  adequate  Class  D  airspace  and 
two-way  radio  communications  at  Hood 
AAF  and  Robert  Gray  AAF.  to  remove 
Killeen  Munidpal  Airport,  TX,  from  the 
current  Class  D  airspace,  and  to 
establish  Qass  E  airspace  aroimd 
Killeen  Munidpal  Abport,  Killeen,  TX. 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-55,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530. 

The  offidal  docket  nuy  be  examined 
in  the  office  of  the  Assistant  Chief 
Coimsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours, 
at  the  System  K^nagement  Branch,  Air 
Traffic  Division  Southwest  Region, 
Federal  Aviation  Administration.  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  OONTACT: 

Alvin  DeVane,  System  Management 
Branch,  Dep>artment  of  Transportation. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
222-5595. 


SUPPLEMENTARY  MFORMATION: 
Invited 


Interested  parties  are  Invited  to 
partidpate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partictilarly  helpful  in 
developing  reasoned  regulatory 
dedsions  on  the  proposal.  Comments 
are  n}ecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  under  the 
caption  ADDRESSES.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  postcard 
containing  the  following  statement: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-55."  The  postcard  will  be  date 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  spedfied  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed . 
rule.  The  proposal  containml  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  at  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
both  before  and  after  the  dosing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this    * 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  that 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Qass  D  airspace  at  Hood  AAF 
and  Robert  Cray  AAF,  TX,  and  to 
establish  Class  E  airspace  at  Killeen 
Munidpal  Airport,  Killeen,  TX.  This 
modification  hiss  been  requested  by  both 
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the  operators  of  Hood  AAF  and  the 
operators  of  Killeen  Mxinidpal  Airport 
The  proposal  would  remove  that  portion 
of  current  Class  D  airspace  which 
surrounds  Killeen  Municipal  Airport 
and  would  establish  Class  E  airspace 
around  Killeen  Municipal  Airport.  The 
intended  effect  of  this  proposal  is  to 
maintain  adequate  Class  D  airspace  and 
two-way  radio  communications  to 
contain  instrument  flight  rule  (IFR) 
operations  at  Hood  AAF  and  Robert 
Gray  AAF.  TX,  to  remove  Killeen 
Municipal  Airport  from  the  Class  D 
airspace,  and  to  establish  Class  E 
airspace  at  Killeen  Municipal  Airport. 
Killeen,  Texas. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  and 
Qass  E  airspace  areas  designated  as 
surface  areas  for  airports  ^  published 
in  Paragraph  6002  of  FAA  Onler 
7400.9A  dated  June  17. 1993.  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  D  and  Class  E  airspace 
designations  listed  in  this  docimient 
would  be  pubhshed  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current  It.  therefore— {1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporatifm  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  7t— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


8  /  Wednesday.  January  12.  1994  /  Proposed  Rtries 
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Author  ty:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.Oi  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1    [i  mmdaq 

2.  The  incorporation  by  reference  in 
14  CFR  3 1.1  of  the  Federal  Aviation 
Adminiis  lation  Order  7400.9A, 
Airspacflj  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effectivaiSeptember  16, 1993,  is 
amended  as  follows: 

Paiagmpl  1 5000    General 

•        •        •        •        • 

ASWTX  )  Hood  Army  Airfidd  (AAF),  TX 
(Modify) 

Hood  An»y  Airfield  (AAF).  TX 
(lat.  3n)8'16"  N.,  long.  9r'42'51"  W.) 


'W.) 


Killeen  KAinicipal  Airport,  TX 

(lat.  3in)5'08"N.,  long.  9r41'12'' 
Robert  Grty  Airfirfd  (AAF),  TX 
(lat  SITOWN.,  long.  9r'49'40"  W.) 
That  ainpece  extending  upward  from  the 
surface  to  and  including  3,500  feet  writliin  a 
3.8-iniie  radius  of  tbe  Hood  AAF  excluding 
that  airspace  within  the  Robert  Gray  AAF. 
TX.  Ckss  D  surface  area  and  excluding  that 
airspace  a  mtheast  of  a  direct  line  between 
latitude  3i"04'39"  N..  longitude  9r44'16" 
W..  and  the  northeast  intersection  of  the  4.0- 
mile  radius  of  Killeen  Municipal  Airport  and 
the  3.8-niile  radius  of  Hood  AAF.  This  Oass 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
publishedl  in  the  Airport/Facility  Directory. 


ASW  TX  P  Robcft  Gray  ArBiT  Airfirid 
(AAF).  TX  [MmI^I 

Robert  Gray  Army  Airfield  (AAF),  TX 

(lat.  311D3'54-  N.,  long.  97"49'40"  W.) 
Hood  Arn^y  Airfield  (AAF),  TX 

(laL  31i)«'16"  R,  long.  97»42'51"  W.) 
Killeen  Miioicipal  Airport.  TX 
(lat.  31'05'08''N.,  long.  9r41'12"  W.) 
That  airepace  extending  upward  from  the 
surface  to  and  including  3.500  feet  within  a 
4.7-mile  radius  of  Robert  Cray  AAF  and 
within  a  3,8-mile  radius  of  Hood  AAF, 
excluding  that  airspace  southeast  of  a  direct 
line  between  latitude  31°04'39''  N.,  longitude 
97*44'16''Mr..  and  the  northeast  Intersection 
of  the  4.0-hu)e  radius  of  Killeen  Municipal 
Airport  aitd  the  3.a-mile  radius  of  Hood  AAF. 
and  excluding  that  airspace  within  the  Hood 
AAF,  TX,  Class  D  surface  area  when  it  is 
effective. 


PoTc^pl  6002    Class  E  Airspace  Anat 
Designat^  as  a  Saifdce  Area  for  an  Airport 


ASWTX 

Killeen  K^micipal 

(lat.  31*  JStM 
Hood  Am  y 

(lat.  31*  wne 

Robert  Gny 
(lat.  31*1)3 


JMI 


Kaieen,  TX  (New) 

Airport.  TX 
rN.,long,9r41'12"W.) 
Airfield  (AAF),  TX 

N.,  long.97»42^1''W.) 
Anny  Airfield  (AAF),  TX 
■54"  N..  long.  97«49'40~  W.) 


That  airspace  extending  upward  from  die 
surface  within  a  4-mile  radius  of  Killeen 
Municipal  Airport  excluding  that  airspace 
within  the  Robert  Gray  AAF.  TX.  Class  0 
surfece  area  and  excluding  that  airspace 
northwest  of  a  direct  line  between  latitude 
31''04'39"  N.,  longitude  9r44'16"  W.,  and 
the  noitlieast  intersection  of  the  4.0-mile 
radius  of  Killeen  Municipal  Airport  and  the 
3.8-mile  radius  of  Hood  AAF. 
•         •         •         •         • 

Lany  L.  Craig. 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

(FR  Doc  94-629  Filed  1-11-94;  8:45  am) 
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14  CFR  Part  71 

[AJrspaee  Docket  No.  Sd-ANM-aq 

Proposed  Establishment  of  Class  D 
Airspace;  Hailey.  ID 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

StJMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Friedman 
Memorial  Airport,  Hailey,  Idaho. 
Midwest  ATC  Service,  Inc.,  operates  a 
control  tower  at  Friedman  Memorial 
Airport  with  an  associated  airp<Ht  traffic 
area.  Airspace  Reclassification,  which 
became  effective  September  16, 1993, 
discontinued  the  use  of  the  term 
"airport  traffic  area"  and  eliminated 
those  ATA's  not  already  designated  to 
become  Qass  D  airspace.  As  a  result,  the 
requirement  for  two-way  radio 
communication  with  the  control  tower 
at  Friedman  Memorial  Airport  lapsed. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  D  airspace  to 
contain  instrument  flight  rules  (IFR) 
operations  and  continue  the  two-way 
radio  communication  requirement  at 
Friedman  Memorial  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  18. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch.  ANM-530, 
Federal  Aviation  Administration. 
Docket  Na  93-ANM-35, 1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056.  Telephone:  (206)  227- 
2530. 

Tbe  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoivs 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Brown.  Airspace  and  Procedures 
Specialist.  ANM-535.  Federal  Aviation 
Administration.  Docket  No.  93-ANM- 
35. 1601  Lind  Avenue  SW..  Renton. 


Washington  98055--4056.  Tel^hone: 
(206) 227-2536. 

SUPPLEMENTARY  INFOfMATION: 

ComineBti  iMTJIed 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
OHnments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatmy 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  relMed 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  d)ove. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  Q3-ANM-35."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  beCne 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  m  changed 
in  the  light  of  comments  received.  AU 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  pubUc 
contact  with  FAA  personnel  concerned 
with  this  rulemaldng  will  be  filed  in  the 
docket. 

AvaUability  of  t^PRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  ANM-530. 1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056.  Cummimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  mailing  list  for  future  NPRM's 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2A.  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71]  to 
establish  Class  D  airspace  at  Friedman 
Memorial  Airport.  Hailey,  Idaho. 
Midwest  ATC  Service.  Inc..  operates  a 
control  tower  at  Friedman  Memorial 
Airport  with  an  associated  airport  traffic 


area  (ATA).  Airspace  redasaiflcation, 
which  became  eflbctiTe  September  16. 
1993.  discontinued  the  use  of  the  tmn 
"airport  traffic  aree"  and.  for  cootrel 
zones  with  operating  control  towws, 
replaced  it  with  the  designation  "Ckss 
D  airspace."  Only  ATA's  afaeMly 
designated  to  become  Class  D  airspace 
continued  to  exist;  Friedman  Memorial 
Airport  was  not  so  designated.  As  a 
result,  the  requirement  for  two-way 
radio  communication  with  the  ccmtrol 
tower  at  Friedman  Memorial  Airport 
lapsed.  The  intended  effect  of  thii 
proposal  is  to  provide  adequate  Qass  D 
airspace  to  contain  IFR  operations  uod 
continue  the  two-way  communication 
requirement  at  Friedman  Memorial 
Airport  The  coordinates  far  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airspace  is 
published  in  paragraph  5000  of  FAA 
Order  740agA,  d^ed  June  17, 1993,  and 
effective  September  16, 1993,  whidi  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993  (58  FR 
36398;  July  6. 1993).  The  Oass  D 
aitspacB  listed  in  the  document  would 
be  published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  rraulatian  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rufe"  under  DOT  Regulatory  Policies 
and  Procediues  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediues  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  tmder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sul^b  In  14  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  71  as  follows: 

PART71-{AMENDEP] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510:  E.0. 10854,  24  FR  9565.  3  CFR,  195»- 
1963  Comp..  p.  389: 49  U.S.C  106(g);  14  CFR 
11.69. 


171.1    (AmsndeSIl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 

Paragpapb  SOOO   Csnaiaf 

•  •        •        •        • 

ANM  D  D  RaBey.  Uaba  INSwI 

Friedman  Memorial  Airport.  Haifey,  ID 
(lat.  AS'JOnr'  N.  feog.  114»ir48''  W) 
That  airspace  extending  upward  fitom  the 
surfece  to  and  inchiding  7800  feet  MSL 
within  a  4.1-mile  radius  of  the  Frie<fanan 
Mamorial  Airport  This  Oass  D  ainpece  area 
it  effiKthFa  diuiog  the  qwdfled  dates  and 
tines  astabUabed  ia  advano*  by  a  Notice  to 
Aimiaa.  The  sfiKthre  dMe  and  time  will 
thenefter  be  ooBtiauoialy  published  ia  the 
Airport/Fadlity  Diractoiy. 

•  •        •        •        ■ 

Issued  ia  Seattle,  Washington,  on 
December  27. 1M3. 
TempbB.|alaMaa,|r.. 

Minager.  Mr  Traffic  Division.  Narthwest 
Uoantoin  Heg^B. 

Vn.  Doc  M-776  Filed  l-lt-M;  •:45  am] 


14CFRPwt71 

Proposed  Amendment  of  Class  E 
Airspsor,  Lakevlsw,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Lakeview.  Oregon  Class  E 
airspace.  This  action  is  necessary  to 
accommodate  a  new  instrument 
approachprocedure  at  the  Lake  County 
Airport  The  airspace  would  be  depicted 
on  aeronautical  charts  for  pilot  reference 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration. 
Docket  No.  93-ANM-39. 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056,  Telephone:  (206)  227- 
2530. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Brown,  ANM-535,  Federal 
Aviation  Administration,  Docket  No. 
g2-ANM-39. 1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
Telephone:  (206)  227-2535. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wrritten  data,  views, 
or  argiunents,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Commxmications  diould 
identify  the  airspace  docket  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  93-ANM-39."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conmienter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
he  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  Usted 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  mailing  list  for  future  NPRM's 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2A,  which  describes  the 
appUcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  class  E  airspace  at  Lakeview, 
Oregon,  to  accommodate  a  new 
instrument  approach  procedure  at  the 
Lake  Coimty.  Airport  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 


designations  for  airspace  areas 
extendii^  upward  fit)m  700  feet  or  more 
above  th^  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  74t)0.9A  dated  June  17. 1993.  and 
effiective September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993  (58  FR 
36298;  July  6, 1993).  The  class  E 
airspace  designations  listed  in  this 
documeqt  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^uent  and 
routine  amendments  are  necessary  to 
keep  thejn  operationally  current.  It, 
therefore  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12B66;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979J;  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Sinc»  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  (HI  a  substantial  number  of  small 
entities  Under  the  criteria  of  the 
RegulatoKr  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspabe,  Incorporation  by  reference, 
Navigatian  (air). 

The  FroDOsed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71,  in 
effect  as  bf  September  16, 1993,  as 
follows: 

PART  71 -{AMENDED] 

1.  Thekuthority  citation  for  14  CFR 
part  71  c|>ntinues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.0, 10854,  24  FR  9565,  3  CFR.  195»- 
1963  Coni)..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    U 

2.  The  ^corporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effecrtivejSeptember  16. 1993.  is 
amended  ss  follows: 

Pamgrapi  6005— Qass  E  Airspace  Areas 
Extendini  Upward  From  700  Feet  or  More 
Above  t/i<i  Surface  of  the  Earth 


ANMOR  a 

Lake  Qiui  ity 


JMI 


Lakeview.  OR  [Amended] 

Airport,  OR 


(lat.  42»09'49"  N..  long.  120"23'57"  W.) 
Goose  NDB,  OR 
(lat.  42"09'11"N..  long.  120»24'18"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Lake  County  Airport,  and 
within  1.8  miles  each  side  of  Uie  180*  bearing 
from  the  Goose  NDB  extending  from  the  NDB 
to  7  miles  south  of  the  NDB;  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  bounded  by  a  line  beginning  at  lat. 
42»22'00"  N.,  long.  120*41 '04"  W.;  to  lat 
42''22'00"  N.,  long.  120'12'04"  W.;  to  lat 
41»41'00"  N..  long,  120»12'04"  W.;  to  lat 
41'41'00"  N.,  long.  120»41'04"  W.,  to  the 
point  of  l)eginning. 
•        •        •        •        • 

Issued  in  Seattle,  Washington,  on 
December  27, 1993. 

Temple  H.  Jdinion.  Jr., 

Manager,  Air  Traffic  Division. 

[FR  Doc  94-786  Filed  1-11-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  •3-ANM-14I 

Proposed  Amendment  to  Class  E 
AlrsfMce;  Medford,  OR 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  propoeed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Medford,  Oregon,  Class  E 
Airspace.  This  action  is  necessary  to 
accomodate  an  amended  instrument 
approacih  procedure  and  missed 
approach  hblding  pattern  at  Medford- 
Jackson  Coimty  Airport,  Medford, 
Oregon.  The  area  would  be  depicted  on 
aeronautic:al  charts  to  provide  reference 
for  pilots. 

DATES:  Comments  must  be  received  on 
or  before  February  15, 1994. 
ADDRESSES  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  93-ANM-14, 1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056. 

The  official  d(x:ket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Brown,  ANM-535.  Federal  Aviation 
Administration,  Dociket  No.  93-ANM- 
14. 1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  sucJi  written  data,  views, 
or  argtmients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronauticial,  economic, 
environmental,  and  energy-related 
aspecrts  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acJuiowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  cx)mments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
simimarizing  each  substantive  public 
contac:t  with  FAA  personnel  conc:emed 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiire 
NPRM's  should  also  request  a  cc^y  of 
Advisory  Qrcular  No.  11-2A,  whicJi 
describes  the  applic:ation  prcxxdure. 

The  Proposal 

The  FAA  is  considering  an 
amenchnent  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Meciford, 
Oregon  to  accommodate  an  amended 
instrument  approach  procedure  and 
missed  approach  holciing  pattern  at 
Medford-JaciwSon  County  Airport  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  dcxJcet  are 
based  on  North  American  Dattmi  83. 
Class  E  airspace  designations  for 
airspac:e  areas  are  published  in 


paragraphs  6004  and  6005  of  FAA  Order 
7400.gA  dated  June  17, 1993,  and 
efliecnive  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993  (58  FR 
36298;  July  6. 1993).  The  Class  E 
designations  listed  in  this  d(x:imient 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "significant 
regulatory  acrtion"  under  Execrutive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimaL 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  referenc:e. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71,  in 
effect  as  of  September  16. 1993,  as 
follows: 

PART71~{AMENDEp] 

1.  The  authority  citation  for  14  CFR 
part  71  cx)ntinues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510;  E.0. 10854,  24  FR  9565.  3  CFR,  195»- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

{71.1    [Amended] 

2.  The  incorporation  by  referenc:e  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6004 — Qass  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Qass  D 
Surface  Area 


ANM  OR  ES  Medford,  OR  [Revised] 

Medfbrd-Jackson  County  Aiiport,  OR 

(lat.  42*22'20~N,  long.  122»52'21"  W) 
Rogue  Valley  VORTAC 


Oat  42^8'46''  N,  long.  122»54'4r  W) 
PumieLOM 
(lat  4r27'03''  N,  long.  122'54'48''  W) 
That  airspace  extending  upward  from  the 
surfoce  within  1.8  miles  west  and  2.7  miles 
east  of  the  Medford  ILS  localizer  north  course 
extending  from  the  4.1-mile  radius  to  2.7 
north  of  Pumie  LOM  and  within  2.7  miles 
each  side  of  the  Rogue  Valley  VORTAC  352* 
radial  extending  from  the  Rogue  Valley 
VORTAC  to  11  miles  north  of  the  VORTAC 
and  within  4  miles  each  side  of  the  Rogue 
Valley  VORTAC  164*  radial  extending  from 
the  4.1-mile  radius  to  19.3  miles  south  of  the 
Medford-)ackson  County  Airport. 

Paragrap/i  600S— Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  The  Earth 


ANM  OR  E«  Mwlferd.  OR 

Medford-)ackson  County  Aiiport,  OR 

(lat  42*22'20"  N.  long.  122*52'21"  W) 
Rc»ue  Valley  VORTAC 

(Tat  42*28'46"  N.  long.  122*54'47"  W) 
PumieLOM 

(lat  42*27'03~  N,  long.  122*54'48"  W) 
Klamath  Falls  VORTAC 

(lat.  42''09'12"  N.  long.  121*43'39"  W) 
Fort  Jones  VORTAC 

(lat  41*26'59"  N,  long.  122*48'23"  W) 

That  airspace  extending  upward  from  700 
feet  above  Uie  surface  within  a  line  from  lat 
42*4500"  N,  long.  123*10'54"  W.  to  lat 
42*4854"  N,  long.  122*5706"  W;  to  lat 
42*44'00"  N,  long.  122*4436"  W;  lat 
42*1800"  N.  long.  122*58'30''  W;  to  lat 
42*28'  N,  long.  123*01'3O"  W;  to  point  of 
l)eginning;  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  bounded  on 
the  east  by  V-452,  on  the  southeast  l)y  the 
34.8-mile  radius  of  the  Klamath  Falls 
VORTAC  on  the  south  by  V-122,  on  the  west 
by  V-23.  and  that  airspace  southeast  of 
Medford  bounded  on  the  north  by  the  south 
edge  of  V-122,  on  the  east  by  the  34.8-mile 
radius  of  the  Klamath  Falls  VORTAC  on  the 
southeast  by  a  line  4.3  miles  southeast  and 
parallel  to  the  Fort  Jones  VORTAC  041* 
radial,  on  the  west  by  the  east  edge  of  V-23, 
and  that  airspace  west  of  the  Rogue  Valley 
VORTAC  bounded  on  the  north  by  the  south 
edge  of  V-Z87,  on  the  west  by  the  east  edge 
of  V-27,  and  on  the  south  by  the  north  ec^ 
of  V-122. 
•        •        •        •        • 

Issued  in  Seattle,  Washington,  on 
December  27. 1993. 
Ten^k  H.  |ohnaon,  Jr., 
Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  94-787  Filed  1-11-94;  8:45  tmj 
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14  CFR  Part  71 

[Alrapaee  Docket  No.  n-ANM-17] 

Propoeed  Amendment  to  Owes  E-4 
Airepace;  Oak  Haitor.  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Oak  Harbor.  Washington, 
Class  E-2  airspace.  This  action  is 
necessary  to  correct  an  error  in  the 
airspace  description  inadvertently 
committed  during  the  airspace 
reclassification  process.  This  action 
would  reduce  the  size  of  the  Oak 
Harbor,  Washington.  Class  E-2  airspace. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  February  18, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ANM-17, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Brown,  ANM-535,  Federal  Aviation 
Administration,  Docket  No.  93-ANM- 
17, 1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator)-,  aeronautical,  economic, 
environmental,  and  energy  related 
aspect's  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
Commenter.  All  communications 
received  on  br  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
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pe|son  may  obtain  a  copy  of  this 
roposed  Rulemaking  (NPRM) 
submitting  a  request  to  the  Federal 
i  administration.  System 
Managem  mt  Branch.  ANM-530, 1601 
Avenue  SW.,  Renton,  Washington 
Communications  must 
notice  number  of  this 
Petsons  interested  in  being 

a  maihng  list  for  future 
s  lould  also  request  a  copy  of 
"ircular  No.  11-2 A,  which 
he  application  procedure. 


The  Prop«  sal 

The  FA  V  is  considering  an 
amendme  it  to  part  71  of  the  Federal 
Aviation  1  Regulations  (14  CFR  part  71)  to 
amend  CI  ss  E-2  airspace  at  Oak 
Harbor,  \A  A,  to  correct  an  error  in  the 
Class  E-2  airspace  description.  During 
the  airspa  ;e  reclassification  process  the 
Class  E-2  airspace  for  Oak  Harbor 
Airpark  w  is  miscalculated  resulting  in 
the  desigi  ation  of  more  controlled 
airspace  I  tan  necessary.  This  action 
would  coi  rect  that  error.  The 
coordinat  s  for  this  airspace  docket  are 
based  on  '.  lorth  American  Datum  83. 
Class  E-2  airspace  areas  are  published 
in  Paragra  ih  6002  of  FAA  Order 
7400.9A  c  ated  June  17, 1993,  and 
effective  J  eptember  16, 1993,  which  is 
incorporai  ed  bv  reference  in  14  CFR 
71.1  (58  F  ?  36298;  July  6,  1993).  The 
Class  E-2  airspace  designation  listed  in 
this  docuj  lent  would  be  published 
subsequer  tly  in  the  Order. 

The  FA  ^  has  determined  that  this 
proposed  •egulation  only  involves  an 
estabiishe  i  body  of  technical 
regulation  5  for  which  frequent  and 
routine  ar  lendments  are  neceSsary  to 
keep  iherr  operationally  current.  It, 
therefore,  1)  is  not  a  "significant 
regulator)  action"  under  Executive 
Order  128  36;  (2)  is  not  a  "significant 
rule"  und  (r  DOT  Regulatory  Policies 
and  Proce  iures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparatic  n  of  a  regulatory-  evaluation  as 
the  anticifated  impact  is  so  minimal. 
Since  this 
only  affec 
navigatioi 


when  proi  nulgated,  will  not  have  a 


significan 


substantia   number  of  small  entities 


JMI 


is  a  routine  matter  that  will 
air  traffic  procedures  and  air 
it  is  certified  that  this  rule. 


economic  impact  on  a 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Paragraph  6002    Airspace  areas  designated 
as  a  surface  area  for  an  airport. 


ANM  WA  E-2  Oak  Harbor,  WA  (Revised) 
Oak  Harbor  Airpark,  WA 

(l^t.  48°1505  "  N,  long.  122°40-25'  VV) 
Within  a  2.6  mile  radius  of  Oak  Harbor 
Airpark.  WA.  excluding  the  portion  within 
the  Whidbey  Island  NAS.  WA,  Class  C 
airspace  area:  within  2.2  mile  each  side  of  the 
091°  bearing  from  the  airport  extending  from 
the  2.6  mile  radius  to  4.4  miles  east  of  the 
airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Ai.TTien.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         •         *         •         » 

Issued  in  Seattle,  Washington,  on 
December  22, 1993. 
Temple  H.  Johnson.  Jr., 

Manager,  Air  Traffic  Division,  Morthwest 
Mountain  Region. 

IFR  Doc.  94-788  Filed  1-11-94;  8.45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  9a-ANM-9] 

Proposed  Amendment  to  Class  E 
Airspace;  Coeur  d'Alene,  Idaho  and 
Spokane,  WA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
amend  the  Coeiu-  d'Alene,  Idaho  and 
Spokane,  Washington,  Class  E  airspace 
areas.  This  action  is  necessary  to 
accommodate  a  new  instrument 
approach  procedure  and  missed 
approach  holding  pattern  at  Coeur 
d'Alene  Air  Terminal,  Coeur  d'Alene, 
Idaho.  The  areas  would  be  depicted  on 
aeronautical  charts  to  provide  reference 
for  pilots. 

DATES:  Conunents  must  be  received  on 
or  before  February  18, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ANM-9,  1601  Lind 
Avenue  SW.  Renton,  Washington, 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Brown,  ANM-535.  Federal  Aviation 
Administration.  Docket  No.  93-ANM-9, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 

SUPP1.EMENTARV  INFORMATION: 

Conunents  Invited 

Interested  {>arties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM-9."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 


date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM*B 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  ANM-530, 1601 
Lind  Avenue  SW..  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiue 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Coeur 
d'Alene,  Idaho,  and  Spokane, 
Washington,  to  accommodate  a  new 
instrument  approach  procedure  and 
missed  approach  holding  pattern  at 
Coeur  d'Alene  Air  Terminal.  The  areas 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for 
airspace  areas  are  published  in 
Paragraphs  6004  and  6005  of  FAA  Order 
7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993,  (58  FR 
36298;  July  6, 1993).  The  Class  E 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  irf  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71,  in 
effect  as  of  September  16. 1993,  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  of  14  CFR 
part  71  continues  to  read  as  follows: 

AiOhority:  49  U.S.C.  app.  1348(8),  13S4(a). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  19S»- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [Amendedl 

2.  The  incorpyoration  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6004    Qass  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


ANM  ID  E-4  Coeur  d'Alene,  ID  [Reviaed] 

Coeur  d'Alene  Air  Terminal,  ID 

(Lat.  47*46'28"  N,  long.  116"'49'11"  W) 
Coeur  d'Alene  VOR/DME 

(Ut.  47*4625"  N,  long.  116*49'14"  W) 
That  airspace  extending  upward  from  the 
sur&ce  within  3.5  miles  each  side  of  the 
Coeur  d'Alene  VOR/DME  251'  radial 
extending  from  the  4.4-mile  radius  zone  to  6 
miles  southwest  of  the  airport;  and  that 
airspace  extending  upward  froin  the  surface 
within  1.8  miles  each  side  of  the  Coeur 
d'Alene  VOR/DME  183*  radial  extending 
from  the  4.4-mile  radius  zone  to  8  miles 
south  of  the  airport. 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surfoce  of  the  earth. 


ANM  WA  E5  Spokane,  WA  {ReviMd] 

Spokane  International  Airport,  WA 
(Lat.  47*3712"  N,  long.  117*32'02"  W) 

Fairchild  AFB.  WA 

(Lat.  47*36'54"  N.  long.  117*39'29"  W) 

Spokane  VORTAC 
(Ut.  47*33'54"  N,  long.  117*37'37"  W) 

Mullan  Pass  VOR/DME 
(Lat.  47*2725"  N,  long.  115*38'46"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  txjunded  on  the  north 

bv  a  line  beginning  at  lat.  47*5000'  N.  long. 

118*0004  "  W.  extending  to  lat.  4r50'00"  N, 

long.  117*30'04" W,  to  lat.  47*5800" N,  long. 

117*16'04"  W,  to  lat  47*5100"  N,  long. 

117'08'04"  W,  to  lat.  47*56'00"  N,  long. 

116*4704"  W,  to  lat  47*44'00"  N,  long. 

116*4r04"  W,  to  lat.  4r31'10"  N.  long. 
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116*44'S(r  W.  to  laL  47*31'5ir  N.  long. 
llfi»56'5Cr  W.  tolat  iT'WVrN.  long. 
116»56'5(r  W,  to  lat  4r37'00"  N.  long. 
U7'12'W  W,  to  lat  4r28'00~  N.  long. 
117M6'04"  W.  to  kt  A7'17'QCrN.  long. 
117«47'04"  W.  to  lat  4r26'00"  N.  long. 
118*00D4"  W.  thence  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  1.200  feet  above  the  siirfece  within  45.3 
mile  radius  of  Fairdiiid  AFB,  excluding  that 
portion  southeast  of  Spokane  bounded  on  the 
north  by  the  33.1-mile  radius  of  the  Fairchild 
AFB.  on  the  northeast  by  a  line  4  miles  south 
of  and  parallel  to  the  Spokane  VORTAC  107° 
radial  on  the  southeast  by  the  45.3-miie 
radius  of  the  Fairchild  AFB,  on  the  southwest 
by  a  line  parallel  to  and  8.7  miles  northeast 
of  V-253,  \haX  airspace  south  of  Spokane 
extending  from  the  45.3-mile  radius  bounded 
on  the  east  by  a  line  parallel  to  and  8.7  miles 
east  of  V-253  on  the  south  by  V-536.  on  the 
west  by  the  east  edge  of  V-444:  that  airspace 
southeast  of  Spokane  extending  upward  from 
6.000  feet  MSL,  bounded  on  the  north  by  the 
33.1-mile  radius  of  Fairchild  AFB,  on  the 
northeast  by  a  line  4  miles  south  of  and 
parallel  to  the  Spokane  VORTAC  107'  radial, 
on  the  southeast  by  the  4S.3-mik  radius  of 
the  Fairchild  AFB,  on  the  southwest  by  a  line 
parallel  to  and  8.7  miles  northeast  of  V-253; 
The  airspace  southeast  of  Spokane  extending 
upward  from  7,000  feet  MSL  bounded  on  the 
northwest  by  the  45.3-mile  radius,  on  the 
north  by  a  line  4  miles  south  of  and  parallel 
to  the  Mullan  Pass  VOR/DME  260°  radial,  on 
the  southeast  by  the  north  edge  of  V-536  and 
on  the  90uthwe«t  by  a  line  parallel  to  and  8.7 
miles  northeast  of  V-253:  excluding  the 
Pulhnan  WA,  Class  E  airspace  area. 

Issued  in  Seattle,  Washington,  on 
December  22. 1993. 

Tempk  H.  KdniwHi,  f  r.. 

Manager,  Air  Traffic  Division. 

IFR  Doc  94-789  Filed  1-11-94;  8:45  am] 
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[Airspace  Docket  No.  93-ANE-341 

Proposed  Alteration  of  VOR  Federal 
Airvmys;  Maine 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
notify  Federal  Airways  V-^93  and  V-451 
located  in  Maine.  Modifying  V-93  and 
V— 451  is  necessary  because  a  section  of 
both  airways  is  defined  by  radials  from 
the  Navy  Brunswick,  ME,  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facility.  Navy  Brunswick  VORTAC  is 
scheduled  to  be  decommissioned  on 
April  28. 1994,  and  the  effective  date  of 
the  final  rule,  if  issued  would  coincide 
with  that  date. 

DATES:  Comments  must  be  received  on 
or  before  March  3, 1994. 


ADORES^S:  Send  comments  on  the 
proposal  in  trifrficate  to:  Manager,  Air 
Traffkmvision,  Ahffi-500,  Docket  No. 
93-ANB-34,  Federal  Aviation 
Administration,  12  New  England 
Executi^  Park,  Burlington,  MA  01803. 

The  onicial  docket  may  be  examined 
in  the  Riles  Docket,  OfBce  of  the  Chief 
CounseL  nx)m  916,  800  Independence 
Avenue.  SW.,  Washington,  DC. 
weekda]  s,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p,m. 

An  inlormal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division . 

FOR  FUR*  HER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  tATP- 
240),  Aijspace-Rules  and  Aeronautical 
Informal  on  Division,  Air  TrafEc  Rules 
and  Pro<|edures  Service,  Federal 
Aviation  Administration,  600 
Independence  Avenue,  SW., 
Washing  ton,  DC  20591;  telephone:  (202) 
267-925  5. 

SUPPLEM  iNTARV  INFORMATION: 

Commei  ts  Invited 

Interei  ted  parties  are  invited  to 
participi  te  in  this  proposed  rulemaking 
by  subm  tting  such  written  data,  views, 
or  argim:  ents  as  they  may  desire. 
Commei  ts  that  provide  the  factual  basis 
supporti  ig  die  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decision  i  on  the  proposal.  Comments 
are  spec  fically  invited  on  the  overall 
reguLato  y,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  kiocket  number  and  be 
submittejd  in  triplicate  to  the  address 
listed  abpve.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
commen  :s  on  this  notice  must  submit 
with  tho  >e  comments  a  self-addressed, 
stamped  postcard  on  whidi  the 
following  statement  is  made: 
"CommetRts  to  Airspace  Docket  Na  93- 
ANE-34  •■  The  postcard  will  be  date/ 
time  stai  iped  and  returned  to  the 
commen  :er.  All  communications 
received  on  or  before  the  specified 
closing  (  ate  for  comments  will  be 
considei  fd  before  taking  action  on  the 
proposeo  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comm  ents  received.  All  comments 
submitte  d  will  be  available  for 
examina  ion  in  die  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  eadi 
substantive  pubhc  contact  with  FAA 
personntl  concerned  with  this 
rulemak  ng  will  be  filed  in  the  docket. 
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Availability  ef  NPRATs 

Any  pecson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRMj 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  APA-220, 800  ladependance 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  caUing (202) 267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  C3TI  part  71)  to 
modify  V-93  and  V-451.  A  section  of 
both  airways  is  defined  by  radials  from 
the  Navy  Brunswick,  ME  (NHZ) 
VORTAC  which  is  scheduled  to  be 
decommissioned  on  April  28, 1994. 
l^is  action  would  ensure  that  the 
airways  are  usable  after  the  navigational 
aid  has  been  decommissioned.  This 
proposed  action  woidd  be  come 
effective  concurrent  with  the 
decommissioning  of  the  Navy 
Brunswick  VORTAC.  Dranestic  VOR 
Federal  airways  are  pi^lished  in 
paragraph  6010(a)  of  FAA  Ordn- 
7400.9A  dated  June  17, 1993.  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6. 1993).  The 
airways  listed  in  this  doctiment  would 
be  pubhshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  opierationally  current.  It,  • 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Put  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 
Airways. 


V-93    [Revised] 

From  Patuxent  River,  MD,  INT  Patuxent 
013°  and  Baltimore,  MD,  122°  radials; 
Baltimore:  INT  Baltimore  004*  and  Lancaster, 
FA,  214*  radials;  Lancaster;  Wilkes-Barre, 
PA;  Lake  Henry,  PA;  INT  Lake  Henry  078* 
and  Kingston,  NY,  270°  radials;  Kingston; 
Pawling,  NY;  Chester,  MA,  12  miles  7  miles 
wide  (4  miles  E  and  3  miles  W  of  centerline); 
Keene,  NH;  Concord,  NH;  Kennebunk,  ME; 
INT  Kennebunk  045°T(062°M)  and  Bangor, 
ME,  220°T(239°M)  radials;  Bangor;  Princeton. 
ME;  INT  Princeton  057°  radial  and  the 
United  States/Canadian  border. 


V-451    iFevised] 

From  LaGuardia,  NY;  INT  LaGuardia  063* 
and  Hampton,  NY,  289*  radtals;  INT 
Hampton  289°  and  Calverton,  RI.  044° 
radials;  INT  Calverton  044°  and  Groton,  CT, 
243*  radials:  Groton:  INT  Groton  064*  and 
Sandy  Point,  RI;  031*  radials;  INT  Sandy 
Point  031*  and  Kennebunk,  ME.  180*  radials; 
INT  Kennebunk  180*T(19rM)  and  Pease, 
NH,  093T(109*M)  radials. 


Issued  in  Washington,  DC,  on  January  3, 
1994. 

Harold  W.  Backer, 

Manager.  Airspace-Rules  and  Aeronautical 
btformadon  Division. 

(Fll  Doc  94-7S4  Piled  1-11-94;  8:45  am] 

MUJNQ  COM  4t1S-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AQL-2] 

Proposed  Alteration  VOR  Federal 
Airways 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
October  15, 1993.  The  NPRM  proposed 
to  alter  the  descriptions  of  VOR  Federal 
Airways  V-7,  V-51,  V-97,  and  V-399, 
respectively,  by  reducing  the  standard 
width  of  these  airways.  The  FAA  has 
determined  that  withdrawal  of  the 
proposal  at  this  time  is  warranted 
because  a  change  in  air  traffic  control 
(ATC)  procedures  would  alleviate  the 
need  to  alter  these  airways. 

DATES:  This  withdrawal  is  effective 
January  12. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION:  On 
October  15, 1993,  a  Notice  of  Proposed 
Rulemaking  was  published  in  the 
Federal  Register  to  amend  14  CFR  part 
71  of  the  Federal  Aviation  Regulations 
to  alter  the  descriptions  of  V-7,  V-51, 
V-97.  and  V-399.  respectively,  by 
reducing  the  standard  width  of  these 
airways  located  in  the  states  of  Indiana 
and  Illinois  (58  FR  53459).  This  action 
was  proposed  to  redefine  the  lateral 
boundaries  of  the  airways  to  provide  for 
more  efficient  utilization  of  the  airspace. 
No  comments  were  received  on  the 
proposal. 

The  FAA  has  decided  to  withdraw  the 
proposal  at  this  time  to  provide  an 
opportunity  to  reexamine  the  operations 
efiiecting  these  airways  in  the  Lafayette 
Air  Traffic  Control  Tower  (ATCT)  and 
Chicago  Air  Route  Traffic  Control 
Center  (ARTOC)  areas.  This  proposal 
was  initiated  to  simplify  air  traffic 
operations  and  to  provide  for  more 
efficient  utilization  of  that  airspace.  The 
FAA  has  determined  that  changing  the 
ATC  procedures  and  delegating  to 
Chicago  ARTCC  the  control 
responsibility  previously  handled  by 
Lafayette  ATCT  would  alleviate  the 
need  to  alter  these  airways. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
NavigaUon  (air). 

The  Withdrawal 

In  consideration  of  the  foregoing,  the 
Notice  of  Proposed  Rulemaking, 
Airspace  Docket  No.  93-AGL-2,  as 
published  in  the  Federal  Register  on 
October  15, 1993  (58  FR  53459),  is 
hereby  withdrawn. 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C  106(g);  14  CFR 
11.69. 

Issued  in  Washington,  DC,  on  )anuary  5, 
1994. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-782  Filed  1-11-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  141,  375  and  385 
[Docket  No.  RM93-20-O00] 

Electronic  Filing  of  FERC  Form  No.  1 
and  Delegation  to  Chief  Accountant; 
Intent  To  Act  and  Response  to 
Comments 

Issued  December  30. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking; 

notice  of  intent  to  act  and  response  to 

comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  has  received 
comments  on  its  proposal  to  amend  its 
regulations  to  provide  for  the  electronic 
filing  of  FERC  Form  No.  1,  "Annual 
Report  of  Major  electric  utilities, 
licensees  and  others".  The  Commission 
intends  to  issue  a  final  rule  pending  the 
development  and  testing  of  the 
necessary  software,  and  anticipates  that 
this  will  be  completed  for  reporting  year 
1994.  The  Commission,  in  this 
document,  is  also  providing  comments 
on  certain  suggestions  and 
recommendations  made  by  interested 
parties  concerning  featiues  they  believe 
should  be  incorporated  in  the  software. 
DATES:  Form  1  is  due  on  or  before  April 
30. 1994,  but  no  electronic  fiUngs.  The 
Commission  anticipates  it  will  complete 
its  final  rule  in  1994  in  order  to  provide 
for  the  electronic  filing  of  Form  1  for  the 
reporting  year  1994.  due  on  or  before 
April  30, 1995. 


lets 
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FOR  FUfrmen  mpormation  ooNTAcn 
Richard  Mattingly  (Legal  Infonnation), 
Electric  Rates  and  Corpoiate 
Regulation,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202) 
208-2070 
James  G.  Baird  (Technical  Informationl. 
Office  of  Chief  Accountant.  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE.,  Washington,  DC 
20426.  (202)  219-2613 
SOPPLBIBITARY  INFORMATION:  !n 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
docuiment  during  nonoal  busiiwss  hours 
in  room  3104,  at  941  North  Capitol 
Street  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  ccnnmunications 
software  to  use  300. 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit  OPS  can  also  be  accessed  at 
9600  bps  by  diabng  (202)  208-1781.  The 
full  text  of  the  Final  Rule  will  be 
available  on  CIPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

L  Introductioa 

On  July  23, 1993,  the  Federal  Energy 
Regulatory  Cemmissi(m  (Commission) 
issued  a  notice  of  proposed  rulemaking 
(NOPR) "  in  which  the  Commission 
proposed  to  amend  18  CFR  Parts  141 
and  385  to  provide  for  the  electronic 
filing  of  FERC  Form  No.  1,  "Annual 
Report  of  Major  electric  utilities, 
licensees  and  others"  (Form  1).  Under 
the  proposed  rule,  in  addition  to  paper 
ooptes,  future  Form  1  filings  would  also 
be  made  by  means  of  a  computer 
diskette  incoiporating  software 
prograouning  developed  by  the 
ConuniseioB.  Qectronic  reporting  of 
Form  1  was  proposed  to  cooimence  with 
reporting  year  1993,  due  on  or  before 
April  30, 1994.  No  change  was  proposed 
in  Fonn  1  itsetf. 
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The  Coi  imission  also  proposed  to 
amend  18  CFR  part  375  to  delegate  to 
the  Chief  Accountant  or  his  designee  the 
authority  lo  act  on  requests  for  waiver 
.  of  the  For  o  1  and  Fotm  l^zfiijng 
requireme  its.' 

Interest!  d  parties  were  requested  to 
submit  written  comments.  Comments 
were  receijved  from  22  electric  utilities,* 
three  industry  associations  '  and  the 
Energy  infcrmation  Administration  of 
the  U.S.  Department  of  Energy. 

Having  Considered  these  comments, 
the  Commission  is  deferring  issuance  of 
a  final  ruli  i  at  this  time  pending 
development  and  testing  of  the 
necessary  $of^ware.  Once  that  process  is 
complete  the  Commission  intends  to 
'ssue  a  final  rule  providing  for  the 
electronic  filing  of  Form  1.  The 
Commissi!  m  presently  anticipates  that 
that  proce  is  will  be  complete  in  time  for 
the  electninic  fihi^  of  Form  1  for 
reporting  tear  1994,  <lue  on  or  before 
April  30.  ^995.  However,  there  will  be 
no  electronic  reporting  of  Form  1  for 
reporting  year  1993. 

In  the  n|eantime,  the  Commission 
believes  itj  useful  to  comment  on  certain 
suggestioi^  and  recommendations  made 
by  interest  ed  parties  concerning  features 
they  belie'  'e  should  be  incorporated  in 
the  softwa  re. 

II.  Summi  ry  of  Pn^Meal 

The  Coi  miission  is  presently 
developing  a  personal  computer  (PC) 
based  software  package  for  Fonn  1 
reporting.^  The  software  will  be 
available  on  standard  computer 
diskettes  With  instructions  and 
documentatioii,  and  will  be  sent  to  eadi 
Form  1  respondent  without  charge.  This 
package  wjili  display  the  Form  1. 
schedule  l|y  schedule,  on  a  respondent's 
PC  Tbe  rejquired  data  may  ifaen  be 


•Sant«M8B||ulT2t.  ltS3):JV1>EltC8Mts.  ft 
Rags.  1 32.498  (1993). 


I  FERC  Foz  D  No.  1-F.  "Annual  Rapoit  of 
Nonmajor  pu  >lic  utilities  and  licensees." 

'  No  party  ( ibiected  to  the  proposal  to  delegate 
authority  to  iple  on  requests  for  waiver  of  the  Form 
1  and  Form  li-F  filing  requirements.  The  proposal    ' 
is  being  implemented  by  a  separate  order  iasued 
concurrently  Suritb  this  notice. 

*  American'Electric  Power  System.  Arizona 
Public  ServicB  Company,  Carolina  Power  k  Light 
Company,  aprinnati  Gas  *  Electric  Company. 
rommonweajth  EdiMn  Conipwiy,  Caiiiiiiuiiweuilli 
Energy  Systeei,  Delmarva  Power  k  Light  Company, 
Duke  Power  Company.  Florida  Power  ft  Light 
Company,  Florida  Power  Corporation,  Idaho  Power 
Company.  loin  lUiaois  Gas  ft  Electric  Company, 
Kansas  City  Rower  ft  Light  Company,  Kentndqr 
Utilities  Company,  Nantahala  Power  and  Light 
Company.  Naw  England  Po%trer  Service  Company. 
Ohio  Edison  t^ompany,  PSI  Energy,  Inc., 
PennsyhrBni4  Pknrar  ft  Ugfat  Company,  SoutfaoTB 
Company  SeiKricas.  inc.,  UtiliCoq>  United,  tac. 
Wisconsin  Public  Service  Coeporatioo. 

'Americai^ Public  Power  Association.  Edison 
Electrfe  fatstMote,  Wiscoissin  UtlHties  Association. 
Inc.  I 

•An  IBM  o  >mpatibta.n)S-faHa4ayalam. 


manually  key-«ntered  on  the 
respondent's  PC.  The  program  will  also 
permit  the  respondent  to  "import"  the 
required  data  from  its  PC  or  mainframe 
computer  directly  into  the  software 
package,  thus  avoiding  the  manual  data- 
entry  process.  When  the  data  entry 
process  is  completed,  the  respondent, 
using  the  software,  will  produce  a  data 
diskette  that  will  be  submitted  to  the 
Commission,  along  with  the  required 
paper  copies.''  The  data  contained  on 
the  data  diskette  will  be  in  a  data  base 
format  for  use  by  the  Commission. 

The  Commission  has  already  initiated 
the  process  of  procuring  the  necessary 
software  package  for  automating  Form  1 
reporting.  The  Commission  intends  to 
test  all  aspects  of  the  system,  including 
data  input,  data  output,  and  print 
capability.  The  Commission  also 
intends  to  conduct  a  field  test  of  the 
software  package  with  volunteer  Form  1 
respondents. 

In  the  NOPR,  the  Commission  stated 
that  it  expected  the  program  to  be 
complete  and  to  have  diskettes  ready  for 
distribution  to  each  Form  1  respondent 
in  time  to  allow  reporting  for  reporting 
year  1993  by  the  April  30. 1994  filing 
deadline:  that  time  frame  is  being 
delayed  pending  developmmt  and 
testing  of  the  necessary  software.  Thus, 
there  will  be  no  electronic  reporting  of 
Form  1  for  reporting  year  1993. 

in.  Discussion  of  Comments 

The  commenters  generally  expressed 
support  for  the  objectives  set  forth  in  the 
NOTR,  although  virtually  all  suggested 
a  delay  in  implementation  imtil  at  least 
reporting  year  1994. 

The  commenters  also  made  numerous 
suggestions  and  recommendations 
concerning  development  and 
implementation  of  the  proposal.  It  was 
the  Commission's  intention  in  initiating 
this  proposal  that  the  software  would  be 
developed  by  the  Commission's  staff 
and  that  modifications  or  revisions 
would  be  made  as  necessary  based  on 
the  results  of  staff  and  field  tests. 

Nevertheless,  a  aiunber  of 
commenters  have  ofFsred  specific 
su^estions  as  to  features  which  they 
believe  should  be  incorporated  in  the 
software,  and  the  Commission  has 
reviewed  these  various  suggestions  and 
is  prepared  to  state  its  views  on  most  of 
these  suggestions.  Additionally,  the 
Commission's  staff  will  continDe  to 
evaluate  suggestions  as  the  software  is 
developed  and  the  firid  test  is 
imdertaken. 
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^The  softMrare  paduige  will  also  enable 
respondents  to  print  paper  copies  of  the  form. 


A.  Effective  Date  of  Electronic  Reporting 
Requirement  and  Response  to 
Comments  on  Software 

A  majority  of  the  commenters 
suggested  that  implementation  be 
delayed  from  reporting  year  1993:  they 
variously  suggest  delays  until,  for 
example,  reporting  year  1994,  or 
volimtary  filing  in  1994  and  mandatory 
filing  in  1995,  or  until  one  year  after  the 
software  package  has  been  fully  tested. 

Based  on  the  comments  received,  the 
Commission  agrees  that  the  electronic 
reporting  requirement  should  not  be 
implemented  for  the  1993  reporting 
year.  Rather,  we  believe  that  the 
electronic  reporting  requirement  should 
be  delayed  pending  development  and 
testing  of  the  required  software. 

As  stated  both  in  the  NOPR  and 
above,  the  Commission  intends  to 
conduct  a  field  test  of  the  Form  1 
software  with  volunteer  respondents 
and,  to  the  extent  needed,  modifications 
will  be  made.  This  field  testing  will  he 
in  addition  to  testing  by  the 
Commission's  staff.  In  order  to  allow 
sufficient  time  for  development  and 
testing,  the  Commission  concludes  that 
the  most  prudent  course  at  the  present 
time  is  to  defer  implementation. 

As  noted  above,  the  NOPR  only 
addressed  the  adoption  of  an  electronic 
filing  requirement  and  the  effective  date 
for  that  requirement  (and  a  delegation  of 
authority).  It  did  not  address  the 
specifics  of  the  electronic  filing,  its 
development  and  implementation.  The 
Commission  believes  that  the  details  of 
such  development  and  implementation 
are  best  done  at  the  staff  level  in  the  first 
instance. 

Although  not  specifically  solicited  in 
the  NOPR,  many  of  the  commenters 
nevertheless  made  recommendations  on 
features  they  would  like  to  see  included 
in  the  software,  or  that  they  felt  needed 
to  be  included  in  the  software.  We 
anticipate  that  many  of  the 
recommendations  will,  in  fact,  be 
included  in  the  initial  version  of  the 
software.  There  are  others  which  appear 
to  be  worthwhile  features  which  are  not 
contemplated  for  the  initial  version 
software,  although  they  may  be 
considered  and  included  in  future 
updates.  We  believe  that  other 
recommendations  are  without  merit  in 
that  they  are  et  odds  with  the  intent  of 
the  Form  1  as  a  whole  (i.e.,  uniform 
reporting),  or  the  purpose  of  electronic 
filing. 

It  is  presently  anticipated  that  the 
following  features  suggested  by 
commenters  will  be  incorporated  in  the 
initial  software  program: 

1.  Edit  checking  within  pages  and 
across  pages. 


2.  Supplemental  or  continuation  page 
feature. 

3.  Use  of  data  base  structure  in  ASCII 
format. 

4.  Compatibility  with  different  types 
of  printers,  including  laser  printers. 

5.  Footnote  references  on  schedules 
by  line  items  and  written  columns, 
including  headings, 

6.  View  screen  option. 

7.  Menu  driven  screens,  including  a 
help  function. 

8.  Support  function  to  provide 
assistance  to  users  when  implementing 
the  new  software. 

9.  LAN  compatibility. 

Certain  additional  features  suggested 
by  commenters  are  not  considered 
feasible  for  incorporation  in  the  initial 
software,  but  may  merit  consideration  in 
future  software  updates.  These  features 
include  the  following: 

1.  Submission  by  modem  rather  than 
diskette. 

2.  Electronic  dissemination  capability 
to  others. 

3.  Incoiporation  of  filings  on  a 
"bulletin  board"  accessible  to  the 
public. 

4.  Providing  a  diskette  to  update  Form 
1  schedules  without  reissue  of  the  entire 
software  package  each  year. 

5.  Providing  a  capability  to  carry  over 
data  from  year  to  year  in  instances 
where  there  is  no  change  in  the  data  to 
be  reported. 

6.  Providing  a  capability  to  extract 
portions  of  the  program  onto  diskettes 
for  distribution  to  various  individual 
departments. 

Certain  additional  proposed  features 
have  been  determined  to  be  inconsistent 
with  the  basic  Form  1  objective  of 
uniform  reporting  by  the  electric  utility 
industry,  and  are  therefore  rejected. 
These  features  include  the  following: 

1.  Providing  a  capability  to  insert  user 
defined  rows. 

2.  Allowing  for  center,  left  and  right 
justification  of  data  within  columns. 

3.  Elimination  of  General  Instruction 
n  (use  of  whole  nimibers,  dollars  or 
MWH). 

4.  Providing  compatibility  of  the 
software  with  Lotus  1-2-3  spreadsheet 
or  Windows.* 

American  Electric  Power  System 
(AEP)  and  Utilicorp  United,  Inc.  suggest 
that  the  Form  1  software  should  be 
made  compatible  with  the  Securities 
and  Exchange  Commission's  Electric 
Data  Gathering  Analysis  and  Retrieval 
(EDGAR)  system,  or  that  a  system 
should  be  adopted  based  on  EDGAR. 


•However,  the  Commiaaioa's  software  %r1ll  allow 
a  user  lo  export  data  files  lo  ASOL  wbidh  can  than 
be  read  by  spreads baati  or  other  software:  also,  the 
Commission's  software  can  be  run  In  a  DOS  aassion 
mrtthln  windoivs. 


The  Commission  declines  to  adopt  this 
suggestion.  In  developing  requirements 
for  the  electronic  filing  of  Form  1.  a 
nimiber  of  approadies  were  considered 
initially,  including  the  EDGAR  system. 
The  approach  chosen  was  based  on  the 
Commission's  information  needs,  as 
well  as  the  estimated  costs  of 
development  and  implementation.  It 
was  concluded  that  the  software 
program  should  be  consistent  with  the 
current  information  and  data  formats  of 
Form  1.  Consequently  the  EDGAR 
approach  was  not,  and  is  not,  adopted. 

Delmarva  Power  &  Light  Company 
and  Edison  Electric  Institute  (EEI) 
suggest  that  the  software  program  be 
based  on  (or  similar  to)  EEI's  electronic 
Uniform  Statistical  Report  (USR).  The 
Commission  declines  to  adopt  this 
recommendation.  Form  1  reporting  is 
more  extensive  than  that  for  the  USR. 
Because  of  the  unique  information 
requirements  of  Form  1,  compatibility 
with  the  USR  program  would  be 
difficult  to  develop  and  maintain  and 
would  not  be  cost  effective. 

CG&E  suggests  that,  for  combination 
gas  and  electric  utilities.  Form  1 
ref>orting  under  the  Federal  Power  Act 
should  be  compatible  with  Form  2 
reporting  under  the  Natural  Gas  Act  At 
this  time,  there  are  no  plans  to  attempt 
to  make  Form  1  and  Form  2  reporting 
electronically  compatible. 

Florida  Power  &  Light  Company 
(FP&L),  Florida  Power  Corporation,  and 
EEI  argue  that,  because  of  the  emergence 
of  competition  in  the  industry,  sensitive 
competitive  data  should  no  longer  be 
required  or  publicly  disclosed,  citing  as 
an  example  electric  generating  plant 
operating  statistics.  This  issue  is  beyond 
the  scope  of  this  proceeding  and  the 
Commission  will  therefore  not  address 
it. 

FP&L  argues  that,  liefore  continuing 
with  the  electronic  filing  project,  the 
Commission  should  review  the  actual 
data  required  to  be  reported  on  Form  1, 
and  should  eliminate  obsolete  or 
unnecessary  information.  The  subject 
matter  of  this  proceeding  is  the 
electronic  filing  of  Form  1.  It  was  not 
intended  as,  and  is  not,  a  forum  for  * 
evaluation  of  the  need  for  the  data 
presently  required  to  be  reported. 
Accordingly,  as  the  issue  is  beyond  the 
scope  of  this  prtx^eding,  the 
Commission  will  not  address  it 

Utilicorp  United,  Inc.  ai:gues  that  the 
existing  systems  used  by  the  many  Form 
1  respondents  are  incompatible  and  that 
no  product  or  program  exists  to  convert 
them  to  a  usable  computer  format.  The 
Commission  agrees  that  no 
comprehensive  program  exists  to 
convert  the  various  systems  in  use  to  the 
Commission's  electronic  software.  The 
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Commission  anticipates,  however,  that 
the  Form  1  software  program  will  allow 
the  respondents  to  develop  and  use 
such  a  conversion  program. 

IV.  Conclusion 

Accordingly,  in  light  of  the  foregoing, 
the  Commission  hereby  gives  notice  of 
its  intent  to  defer  issuance  of  a  final  rule 
prescribing  the  electronic  filing  of  Form 
1  at  this  time. 

The  Commission  expects  that  it  will 
issue  a  final  rule  in  1994  to  provide  for 
the  electronic  filing  of  Form  1  for 
reporting  year  1994,  due  on  or  before 
April  30, 1995. 

By  direction  of  the  Commission. 
Lois  D.  Cashell. 
Secretary. 
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18  CFR  Parts  141  and  388 

[Docket  No.  RM94-6-000] 

Treatment  of  Responses  to  FERC  Form 
No.  580  Interrogatories;  Notice  of 
Extension  of  Time  for  Comments 

December  30, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  time  for  comments. 

SUMMARY:  On  November  24, 1993,  the 
Commission  issued  a  notice  of  proposed 
rulemaking  that  proposes  to  amend  its 
regulations  to  codify  an  existing 
requirement  for  each  public  utility  with 
a  steam -electric  generating  station  of  50 
megawatts  or  more  to  file  responses  to 
FERC  Form  580  interrogatories  (58  FR 
63312,  December  1, 1993).  The  date  for 
filing  comments  is  being  extended  at  the 
request  of  various  interested 
commenters. 

DATES:  The  date  for  filing  comments  is 
extended  to  and  including  March  4, 
1994. 

ADDRESSES:  Office  of  the  Secretary,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 

D.  Cashell,  Secretary.  (202)  208-0400. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc  94-684  Filed  1-11-94;  8:45  am] 
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DEPAIjrrMENT  OF  THE  TREASURY 
Intemil  Revenue  Service 
26CFRPart1 

PNTL-<  068-92] 
RIN  ^S*  S-AR18 

Compt  itation  of  Combined  Taxable 
Incom  >  Under  the  Profit  Split  Method 
When  he  Possession  Product  Is  a 
Component  Product  or  an  End-Product 
Form 


AGENC  ' 

Treasu  r 
ACTION: 


:  Internal  Revenue  Service  (IRS), 

y- 

Notice  of  proposed  rulemaking. 


SUMMAl^Y:  This  dociunent  contains 
propoi  ed  Income  Tax  Regulations 
relatin ;  to  the  determination  of 
combi]  ted  taxable  income  under  the 
profit  ^plit  method.  These  regulations 
wouldjamend  the  current  regulations 
and  pipvide  revised  rules  in  order  for 
taxpayers  to  compute  the  combined 
taxable  income  under  profit  split  when 
the  possession  product  chosen  for 
purposes  of  section  936(h)(5)  of  the 
Intemf  1  Revenue  Code  is  a  component 
product  or  an  end-product  form.  These 
regulations  are  necessary  to  provide 
guidance  to  taxpayers  electing  the  profit 
split  nlethod  of  computing  taxable 
incom^  under  section  936(h)(5). 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  14. 1994. 

ADDRE  iSES:  Send  submissions  to: 
Intern  il  Revenue  Service,  P.O.  Box 
7604,  )en  Franklin  Station,  Attention: 
CC:CC  RP:T:R  (INTL-0068-92),  room 
5228,  yVashington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  to:  CC:DOM:CORP:T:R  (INTL- 
0068-62),  Internal  Revenue  Service. 
room  i228, 1111  Constitution  Avenue, 
NW.,  iVashington,  DC  20224. 
FOR  FARTHER  INFORMATION  CONTACT: 
Jacob  f  eldman  or  Mary  Gillmarten  of 
the  Oftice  of  Associate  Chief  Counsel 
(International),  Internal  Revenue 
ServioB,  at  202-622-3870  (not  a  toll-free 
numb  ir). 

SUPPL  EMENTARY  INFORMATION: 

Badq  round 

Thii  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  936  of  the  Internal  Revenue 
Code  >f  1986.  These  amendments  to  the 
regul(  tions  are  proposed  to  provide 
simpl  fied  rules  for  computing 
comb  ned  taxable  income  under  the 

Erofit  split  method  for  a  taxpayer  that 
as  cl  lOsen  a  component  product  or  an 
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end-product  form  as  its  possession 
product. 

Explanation  of  Provisions 

The  proposed  regulations  would 
amend  §  1.936-6(b)(l).  QSrA.  12.  with 
conforming  changes  made  \oQ&  A.  10, 
A.  11,  and  A.  13.  Under  the  proposed 
revision,  where  the  possession  product 
is  a  component  product  or  an  end- 
product  form,  the  combined  taxable 
income  attributable  to  the  possession 
product  will  be  determined  by 
multiplying  the  combined  taxable 
income  of  the  possession  corporation 
and  affiliated  groups  derived  from 
covered  sales  of  integrated  products 
(which  includes  the  possession  product) 
by  a  production  cost  ratio.  In  the  case 
of  a  component  product,  the  combined 
taxable  income  of  the  integrated  product 
would  be  multiplied  by  a  ratio,  the 
numerator  of  which  equals  the 
production  costs  of  the  component 
product  and  the  denominator  of  which 
equals  the  production  costs  of  the 
integrated  product.  The  combined 
taxable  income  of  an  end-product  form 
is  determined  in  a  similar  manner  using 
the  production  costs  of  the  end-product 
form. 

The  proposed  change  is  intended  to 
simplify  the  computation  of  combined 
taxable  income  under  QS-A.  12  and  to 
eliminate  the  need  to  apply  section  482 
in  cases  in  which  a  possession  product 
is  a  component  product  or  an  end- 
product  form.  No  inference  is  intended 
as  to  the  interpretation  or  scope  of 
current  regulations  by  the  revisions 
proposed  herein. 

"rtie  example  under  §  1.936-6(b)(l),  Q 
6-  A.  12  is  modified  to  reflect  the  revised 
rule. 

Proposed  E£fective  Date 

The  changes  made  in  this  document 
are  proposed  to  be  effective  for  taxable 
years  beginning  after  December  31, 
1993. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  a  copy  of  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Comments  and  Request  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any  * 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Mary  Gillmarten 
of  the  Office  of  Associate  Chief  Counsel 
(International),  Internal  Revenue 
Service.  Other  personnel  from  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  ■  *  • 

Par.  2.  The  heading  of  §  1.936-6  is 
amended  by  removing  the  colon  after 
the  word  "make"  and  by  adding  in  its 
place  a  semicolon. 

Par.  3.  Section  1.936-6.  paragraph 
(b)(1)  is  amended  by: 

1.  Revising  QS- A.  10. 

2.  Designating  the  first  sentence  of  A. 
II  as  paragraph  (i)  and  revising  it. 

3.  Designating  the  flush  text  and 
example  following  newly  designated  A. 
1 1  (i)  as  paragraph  (ii). 

4.  Revising  Q&A.  12. 

5.  Revising  A.  13. 

6.  The  revisions  read  as  follows: 

$  1.936-6    Intangible  property  Income  when 
an  election  out  i«  made;  cost  sharing  and 
prom  spUt  options;  covered  intanglMee. 


(b) 


(1) 


Q.  10:  If  the  possessions  corporation 
is  entitled  to  use  the  profit  split  method 
in  the  situation  described  in  Q.  9 
(leasing  units  of  the  possession  product 
or  use  of  such  units  in  the  taxpayer's 
own  trade  or  business),  how  should  it 
compute  combined  taxable  income  with 
respect  to  such  units? 

A.  10:  In  the  case  of  an  integrated 
product,  combined  taxable  income  shall 
be  computed  as  if  the  U.S.  affiliate  had 
sold  the  units  to  an  unrelated  person  (or 
to  a  foreign  affiliate)  at  the  time  the 
units  were  first  leased  or  otherwise 
placed  in  service  by  the  U.S.  affiliate. 
The  sales  price  shall  be  equal  to  the 
sales  price  itova  comparable 
uncontrolled  transactions  determined  in 
accordance  with  §  1.482-2(e)(2).  If  a 
sales  price  from  comparable 
uncontrolled  transactions  cannot  be 
determined  in  accordance  with  S  1.482- 
2(e)(2),  then  the  taxpayer  shall  not  be 
treated  as  having  possession  sales  with 
respect  to  such  leasing  transaction.  If 
the  possession  product  is  a  component 
product  or  an  end-product  form,  and 
there  is  a  comparable  uncontrolled  price 
for  the  integrated  product  which 
includes  the  possession  product,  the 
combined  taxable  income  with  respect 
to  the  possession  product  shall  be 
determined  under  Q&A.  12  of  this 
paragraph  (b)(1).  For  purposes  of 
determining  the  basis  of  a  component 
product  or  an  end-product  form,  the 
deemed  sales  price  of  such  product 
must  be  determined.  The  deemed  sales 
price  of  the  component  product  shall  be 
determined  by  multiplying  the  deemed 
sales  price  of  the  integrated  product  by 
a  ratio,  the  numerator  of  which  is  the 
production  costs  of  the  component 
product  and  the  denominator  of  which 
is  the  production  costs  of  the  integrated 
product.  The  deemed  sales  price  of  an 
end-product  form  shall  be  determined 
by  multiplying  the  deemed  sales  price 
of  the  integrated  product  by  a  ratio,  the 
numerator  of  which  is  the  production 
costs  of  the  end-product  form  and  the 
denominator  of  which  is  the  production 
costs  of  the  integrated  product.  The 
definition  of  production  costs  with 
respect  to  the  component  product  or 
end-product  form  shall  be  determined 
under  the  rules  olQS-A.  12  of  this 
paragraph  (b)(1).  The  hill  amount  of 
income  received  under  the  lease  shall  be 
treated  as  income  of  (and  taxed  to)  the 
U.S.  afliliate  and  not  the  possessions 
corporation. 


A.  11:  (i)  The  U.S.  affiliate  shall  be 
treated,  for  purposes  of  computing  its 
basis  in  such  units,  as  if  it  had 
repurchased  such  units  immediately 
following  the  deemed  sale  and  at  the 
deemed  sales  price  as  provided  in  Q  ^ 
A.  2  Oof  this  paragraph  (b)(1). 

(ii)  •  '  * 

Q.  12:  If  the  possession  product  is  a 
component  product  or  an  end-product 
form,  how  is  the  combined  taxable 
income  for  such  product  to  be 
determined? 

A.  12:  (i)  Combined  taxable  income 
for  a  component  product  or  an  end- 
product  form  is  computed  under  the 
production  cost  ratio  (PCR)  method. 

(ii)  Under  the  PCR  method,  the 
combined  taxable  income  for  a 
component  product  will  be  the  same 
proportion  of  the  combined  taxable 
income  for  the  integrated  product  which 
the  production  costs  attributable  to  the 
component  product  bear  to  the  total 
production  costs  for  the  integrated 
product.  Production  costs  will  be  the 
sum  of  the  direct  and  indirect 
production  costs  as  defined  for 
inventory  accounting  purposes  under 
§  1.471-11  (b),  (c)  or  (d),  except  that  the 
costs  will  not  include  the  costs  of 
materials. 

(iii)  Under  the  PCR  method  the 
combined  taxable  income  for  an  end- 
product  form  will  be  the  same 
proportion  of  the  combined  taxable 
income  for  the  integrated  product  which 
the  production  costs  attributable  to  the 
end-product  form  bear  to  the  total 
production  costs  for  the  integrated 
product.  Production  costs  will  be  the 
sum  of  the  direct  and  indirect 
production  costs  as  defined  for 
inventory  accounting  purposes  under 
§  1.471-11  (b).  (c)  or  (d),  except  that  the 
costs  will  not  include  the  costs  of 
materials. 

(iv)  Example.  The  following  example 
illustrates  a  possessions  corporation,  S, 
engaged  in  the  manufacture  of 
microprocessors.  S  obtains  e  component  from 
a  U.S.  affiliate,  O.  S  sells  its  production  to 
another  U.S.  affiliate.  P,  which  incorporates 
the  microprocessors  into  central  processing 
uaiU  (CyUs).  P  transfers  the  CPUs  to  a  U.S. 
affiliate.  Q.  which  incorporates  the  CPUs  into 
computers  for  sale  to  unrelated  persons.  S 
chooses  to  define  the  possession  product  at 
the  CPUs.  The  combined  taxable  income  for 
the  sale  of  the  possession  product  on  the 
basis  of  the  given  production,  sales,  and  cost 
data  is  computed  below: 


Production  costs  (excluding  costs  of  materials): 

1.  O's  costs  for  the  component  „ , 

2.  S's  costs  for  the  microprocessors :. , 

3.  P's  costs  for  the  CPU's  (the  possession  product) 

4.  Q's  costs  for  the  computers _ 


100 

soo 

200 
400 
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5.  Total  production  costs  for  the  computer  (Add  lin<  s 

6.  Combined  production  costs  for  the  CPU  (the  poss  ission 

7.  Ratio  of  production  costs  for  the  CPUs  (the  pos  ictssion 
product) 


1  through  4) 

product)  (Add  lines  1  through  3) ^ „ ^ 

product)  to  the  production  costs  for  the  computer  (the  integrated 


Determination  of  combined  taxable  income  for  computers — Sales: 

8.  Total  possession  sales  of  computers  to  unrelated  Customers  and  foreign  affiliates .'. 

Total  costs  ofO,  S,  P.  and  Q  incurred  in  production  o  a  computer: 

9.  Production  costs  (enter  from  line  5) 

10.  Material  costs  - „ 

11.  Total  costs  (line  9  plus  line  10) 

12.  Combined  gross  income  from  sale  of  computers  line  8  minus  line  11) 

Expenses  of  the  affiliated  group  (other  than  foreign  c  ffiliates)  allocable  and  apportionable  to  the  computers  or  any  component 

thereof  under  the  rules  of  §§  1.861-S  through  1.861-147  and  1.936-€(bl(l).  Question  and  Answer  1: 

13.  Expenses  (other  than  research  expenses) 

Research  expenses  of  the  affiliated  group  allocable  an  i  apportionable  to  the  computers: 

14.  Total  sales  in  the  3-digit  SIC  Code _ ., ^ ~ 

15.  Possession  sales  (enter  from  line  8)  „ ^ 

16.  Cost  sharing  fraction  (divide  line  15  by  line  14) 

17.  Research  expenses  incurred  by  the  affiliated  groi  ip  in  3-digit  SIC  Code  multiplied  by  120  percent 

18.  Cost  sharing  amount  (multiply  line  16  by  line  i: )  

19.  Research  of  the  afniiated  group  (other  than  forei  (n  affiliates)  allocable  and  apportionable  under  $§  1.861-8(e)(3)  and  1.861- 
14T(e)(2)  to  the  computers  (the  integrated  produd  | ; 

20.  Enter  the  greater  of  line  18  or  line  19 

Computation  of  combined  taxable  income  of  the  comf  uter  and  the  CPU: 

21.  Combined  taxable  income  attributable  to  the  cor  iputer  (line  12  minus  line  13  and  lii!e  20)  

22.  Combined  taxable  income  attributable  to  CPUs  ( nultiply  line  21  by  line  7)  (production  cost  ratio) 

23.  Share  of  combined  taxable  income  apportioned  to  S  (SO  [>ercent  of  line  22) 

Share  of  combined  taxable  income  apportioned  to  U.^.  affiliate(s)  ofS: 

24.  Adjustments  for  research  expenses  (line  18  minus  line  19  multiplied  by  line  7)  „ 

25.  Adjusted  combined  taxable  income  (line  22  plut  line  24) 

26.  Share  of  combined  taxable  income  apportioned  o  affiliates  of  S  (line  25  minus  line  23) 


A.  13:  (i)  The  income  shall  be 
allocated  to  U.S.  affiliates  as  follows — 

(A)  First,  to  U.S.  affiliates  (other  than 
tax-exempt  affiliates)  within  the  group 
(as  determined  under  section  482) 
which  derive  income  with  respect  to  the 
product  produced  in  whole  or  in  part  in 
the  possession; 

(B)  Second,  to  U.S.  affiliates  (other 
than  tax-exempt  affiliates)  which  derive 
income  from  the  active  conduct  of  a 
trade  or  business  in  the  same  product 
area  as  the  possession  product; 

(C)  Third,  to  other  U.S.  affiliates 
(other  than  tax-exempt  affiliates): 

P)  Fourth,  to  foreign  affiliates  which 
derive  income  from  the  active  conduct 
of  a  U.S.  trade  or  business  in  the  same 
product  area  as  the  possession  product 
(or.  if  the  foreign  members  are  resident 
in  a  country  with  which  the  U.S.  has  an 
income  tax  convention,  then  to  those 
foreign  members  that  have  a  permanent 
establishment  in  the  United  States 
which  derives  income  in  the  same 
product  area  as  the  possession  product); 
and    • 

(E)  Fifth,  to  all  other  affiliates. 

(ii)  The  allocations  made  under 
paragraph  (i)(A)  of  this  A.  13  shall  be 
made  on  the  basis  of  the  relative  gross 
income  derived  by  each  such  affiliate 
with  respect  to  the  product  produced  in 
whole  or  in  part  in  the  possession. 
Where  the  product  is  a  component 
product,  the  relative  gross  income  with 
respect  to  the  component  product  shall 
be  determined  by  multiplying  the 
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relatii  e  gross  income  of  the  integrated 
prodqct  by  a  ratio,  the  numerator  of 
whicl)  is  the  production  costs  of  the 
compi)nent  product  and  the 
denoininator  of  which  is  the  production 
costs  j>f  the  integrated  product.  Where 
the  pipduct  is  an  end-product  form,  the 
relative  gross  income  of  an  end-product 
form  shall  be  determined  by  multiplying 
the  gross  income  of  the  integrated 
product  by  a  ratio,  the  numerator  of 
which  is  the  production  costs  of  the 
end-'P  roduct  fonn  and  the  denominator 
of  wh  ch  is  the  production  costs  of  the 
integi  ited  product. 


(iii 


The  allocations  made  under 


parag  aphs  (i)(B]  and  (i)(D)  of  this  A.  13 
shall  )e  made  on  the  basis  of  the  relative 
gross  income  derived  by  each  such 
affiliate  from  the  active  conduct  of  the 
trade  pr  business  in  the  same  product 
area. 

(iv)|The  allocations  made  under 
paragraphs  (i)(C)  and  (i)(E)  of  this  A.  13 
shall  be  made  on  the  basis  of  the  relative 
total  gross  income  of  each  such  affiliate 
befon|  allocating  income  under  this 
secti( 

(v)  income  allocated  to  affiliates  shall 
be  treeted  as  U.S.  source  and  section 
863(b)  does  not  apply  for  this  purpose. 
For  purposes  of  determining  an 
affili^e's  estimated  tax  liability  with 
respei:t  to  income  thus  allocated,  the 
incoite  shall  be  deemed  to  be  received 
on  the  last  day  of  the  taxable  year  of 
each  tuch  affiliate  in  which  or  with 


which  the  taxable  year  of  the 
possessions  corporation  ends. 

Margaret  Milner  Rkhardaon, 

Commissions  of  Internal  Revenue. 

[PR  Doc.  94-668  Filed  1-11-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2530 

Qualified  Domestic  Relations  Orders 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Reopening  and  extension  of 
comment  period. 

SUMMARY:  This  document  reopens  and 
extends  the  comment  period  regarding  a 
request  for  information  by  the 
Department  of  Labor  (the  Department)  to 
assist  it  in  assessing  the  need  for  a 
regulation  clarifying  certain  statutory 
requirements  set  forth  in  title  I  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA)  and  the  Internal  Revenue 
Code  (the  Code)  v\ith  regard  to  qualified 
domestic  relations  orders  (QDROs).  The 
request  for  information  was  published 
in  the  Federal  Register  on  October  21, 
1993  (58  FR  54444). 

The  Department  has  received  a 
number  of  requests  from  members  of  the 
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public  for  additional  time  to  prepare 
comments. 

DATES:  The  comment  period  is  reopened 
and  extended  through  February  18, 
1994. 

ADDRESSES:  Comments  (preferably  at 
least  six  copies)  should  be  addressed  to 
the  Office  of  Regulations  and 
Interpretations,  Pension  arid  Welfare 
Benefits  Administration,  room  N-5669. 
U.S.  Department  of  Labor,  Washington, 
DC  20210.  Attention:  QDRO  RH.  All 
comments  received  will  be  available  for 
public  inspection  at  the  Public 
Disclosure  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  room  N-5507,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Hobbs,  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Washington.  DC 
20210,  telephone  (202)  219-7901;  or 
Susan  Rees.  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor.  Washington.  DC 
20210,  telephone  (202)  219-9141.  These 
are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  On 
October  21. 1993.  the  Department 
published  a  request  for  information  in 
the  Federal  Register  (58  FR  54444)  to 
assist  it  in  assessing  the  need  for  a 
regulation  clarifying  certain  statutory 
requirements  set  forth  in  title  I  of  ERISA 
and  in  the  Code  with  regard  to  qualified 
domestic  relations  orders.  In  that  notice, 
the  Department  invited  all  interested 
persons  to  submit  written  comments 
concerning  the  request  for  information 
on  or  before  December  20. 1993. 
The  Department  has  received  a 
number  of  requests  from  members  of  the 
public  for  additional  time  to  prepare 
comments.  In  order  to  provide  the 
public  with  an  additional  opportunity  to 
submit  comments,  the  Department 
believes  that  it  is  appropriate  to  reopen 
and  extend  the  comment  period. 
Accordingly,  this  notice  reopens  and 
extends  the  period  during  which 
comments  on  the  request  for 
information  will  be  received  through 
Friday,  February  18, 1994. 

Notice  of  Reopening  and  Extension  of 
Comment  Period 

Notice  is  hereby  given  that  the  period 
of  time  for  submission  of  public 
comments  in  response  to  the  request  for 
information  concerning  qualified 
domestic  relations  orders,  published  in 
the  Federal  Register  on  October  21, 
1993,  is  reopened  and  extended  through 
February  18, 1994. 
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Signed  at  Washington,  DC.  this  30th  day  of 
December,  1993. 

OlenaBers, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits.  U.S.  Department  of  Labor 

IFR  Doc.  94-639  Filed  1-11-94;  8:45  am) 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DEI  5-1 -6000;  A-1-FRL-4825-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware-Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Delaware  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(SBTCP).  This  SIP  revision  was 
submitted  by  Delaware  to  satisfy  the 
Federal  mandate  of  the  Clean  Air  Act 
(CAA)  to  ensure  that  small  businesses 
have  access  to  the  technical  assistance 
and  regulatory  information  necessary  to 
comply  with  the  CAA.  The  rational  for 
approving  is  set  forth  in  this  notice; 
additional  information  is  available  at 
the  address  indicated  below.  This  action 
is  being  taken  in  accordance  with  the 
provisions  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  11. 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  ].  Maslany.  Director.  Air. 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  HI.  841  Chestnut  Building. 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  ins{)ection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  ID.  841  Chestnut  Building. 
Philadelphia,  PA  19107;  Jerry  Kurtzweg 
(ANR-443),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control.  P.O.  Box  140J. 
Dover  Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Usa 
M.  Donahue,  (215)  597-9781. 


SUPPt-EMENTARY  INFOIMATION: 
I.  Background 

Implementation  of  the  provisions  the 
CAA  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  states 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program,  and 
submit  this  Program  as  a  revision  to  the 
federally  approved  SIP.  In  addition,  the 
CAA  directs  EPA  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
Program  are  set  out  in  section  507  of 
.title  V  of  the  CAA.  hi  February  1992. 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

On  January  11. 1993,  the  State  of 
Delaware  submitted  a  formal  revision  to 
its  SIP.  The  SIP  revision  consists  of  a 
plan  for  establishing  an  SBTCP.  In  order 
to  gain  full  approval,  the  state  submittal 
must  provide  for  each  of  the  following 
program  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  The  plan  must  also  determine  the 
eligibility  of  small  business  stationary 
sources  for  a.ssistance  in  the  program. 
The  plan  includes  the  duties,  funding, 
and  schedule  of  implementation  for  the 
three  program  components. 

Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DE  DNREC)  is  authorized  to  create  and 
administer  the  SBTCP.  Delaware 
DNREC  can  create  and  administer  the 
SBAP.  and  create  the  Office  of  the 
Ombudsman.  Through  an  executive 
order,  the  Governor  of  the  State  of 
Delaware  will  establish  the  CompUance 
Advisory  Panel. 
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n.  Summary  and  Analysis  of  SIP 
Revision 

Section  507(a)  of  the  CAA  sets  forth 
seven  requirements  that  Delaware  must 
meet  to  have  an  approvable  SBAP. 
Three  requirements  will  be  discussed  in 
the  first  section,  and  the  remaining  four 
requirements,  including  the 
establishment  of  an  Ombudsman,  in  the 
second  section. 

2.  Small  Business  Assistance  Program 

The  first  requirement  is  to  establish 
adequate  mechanisms  for  developing, 
collecting  and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further,  compliance  with  the  CAA. 
Delaware  has  met  this  requirement  by 
establishing  a  SBAP,  with  the 
responsibility  of  serving  as  a 
clearinghouse  for  information  related  to 
compliance  methods  and  control 
technologies. 

Small  businesses  v«rill  be  referred  to 
state  technical  experts  spedfically 
trained  to  handle  questions  relevant  to 
achieving  compliance  with  the  CAA. 
The  SBAP  will  be  coordinated  through 
the  Air  Quality  Management  Section 
and  will  respond  to  inquiries  from  small 
businesses  received  through  the 
ombudsman's  toll-free  hotline. 
Information  workshops,  industry- 
specific  compliance  publications,  and 
roimdtable  groups  are  examples  of 
planned  outreach  activities.  A  Ust  of 
potentially  an^ected  parties  will  be 
developed  in  conjunction  with  the  State 
of  Delaware  Department  of  Labor. 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  Delaware  DhHlEC 
established  a  Pollution  Prevention 
Program  in  1990  which  provides 
education,  technical  assistance,  and 
financial  incentives  to  improve 
environmental  quality.  Small  businesses 
have  access  to  Delaware's  Waste 
Minimization/Pollution  Prevention 
Information  Clearinghouse.  In  addition 
to  distributing  pollution  prevention 
guides,  DE  DNREC  has  established  a 
Pollution  Prevention  Industry 
Roundtable  to  facilitate  technology 
transfer  between  large  and  small 
businesses. 
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To  ad  Iress  accidental  release 
detectio  i  and  prevention,  the  Air 
Quality  Management  Section  has  been 
adminis  ering  Delaware's  "Regulation 
for  the  il  fanagement  of  Extremely 
Hazardous  Substances"  through  the 
Industrial  Disaster  Prevention  Group 
(IDPG).  Facility  visits  and  compliance 
discussions  are  a  part  of  this  program, 
as  is  thej  distribution  of  generic 
procedires  to  assist  vfith  compliance 
with  the  regulation. 

The  tliird  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  CAA 
in  a  timely  and  efficient  manner. 
Delaware  has  met  this  requirement 
through,the  Engineering  and 
Compliance  Branch  (ECB)  of  the  Air 
Quality  Management  Section.  The  ECB 
will  identify  applicable  rules,  determine 
whether  a  permit  is  needed,  identify 
compliance  alternatives,  and  explain  the 
fees,  application  process,  violations,  and 
appealsl  as  needed. 

2.  Ombudsman  Office 

The  ff  urth  requirement  of  section 
507(a)(i)  is  the  designation  of  a  state 
office  to  serve  as  the  Ombudsman  for 
small  biksiness  stationary  sources. 
Delaware's  Secretary  of  DE  DNREC  is 
authorised  to  create  the  ombudsman's 
office  within  DNREC.  The  ombudsman 
will  be  Appointed  by  the  Secretary  of  DE 
DNREC  land  will  report  directly  to  him 
or  her.  "the  Delaware  Office  of  the 
Ombudsman  (Delaware  Ombudsman) 
will  be  Independent  of  the  Division  of 
Air  and  Waste  Management  and  the  Air 
Quality  Management  Section. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  tmder  the 
Act  in  such  maimer  and  form  as  to 
assure  reasonably  adequate  time  for 
such  solirces  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standan  is  issued  under  the  CAA.  The 
Delawaj  e  Ombudsman  will  ensure  that 
small  bi  isinesses  receive  notice  of  their 
rights  in  sufficient  time  to  evaluate 
compliance.  Information  delineating 
legal  ri^ts  will  be  disseminated  with 
the  technical  and  compliance 
information  by  the  SBAP.  In  addition, 
field  inspectors  will  be  trained  to 
properly  inform  small  businesses  of 
their  ri^ts  during  site  visits. 

The  s  xth  requirement  of  CAA  section 
507(a)  ii ;  to  develop  adequate 
mechan  isms  for  informing  small 
busines  t  stationary  sources  of  their 
obligati  ins  imder  the  CAA.  including 
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mechanisms  for  referring  such  soiirces 
to  quaUfied  auditors  or.  at  the  option  of 
the  state,  for  providing  audits  of  the 
operations  of  such  sources  to  determine 
compliance  with  the  CAA.  The 
Delaware  Ombudsman  will  develop 
procedures  for  referring  sources  to 
qualified  auditors.  A  list  of  qualified 
environmental  consulting  firms  who 
could  conduct  audits  will  be  provided 
by  the  Delaware  Ombudsman  to  small 
businesses.  The  Delaware  Ombudsman, 
ECB,  IDPG  and  Pollution  Prevention 
Program  may  elect  to  provide  qualified 
auditors,  if  available. 

The  seventh  requirement  of  CAA 
section  507(a)  is  to  develop  procedures 
for  consideration  of  requests  from  d 
small  business  stationary  source  for 
modification  of:  (A)  Any  work  practice 
or  technological  method  of  compliance, 
or  (B)  the  schedule  of  milestones  for 
implementing  such  work  practices  or 
compliance  methods.  Delaware's  Office 
of  the  Ombudsman  will  receive  written 
requests  bom  a  small  businesses  for 
modification  of  work  practices. 

J.  Compliance  Advisory  Panel 

Section  507(e)  of  the  CAA  requires 
Delaware  to  establish  a  Compliance 
Advisory  Panel  (CAP)  that  must  include 
two  members  selected  by  the  Governor 
who  are  not  owners  or  representatives  of 
owners  of  small  businesses;  four 
members  selected  by  the  state 
legislature  who  are  owners,  or  represent 
owmers,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  Members  of  the 
Delaware  CAP  will  be  selected  in  the 
following  manner  for  the  first  term,  after 
which  all  will  serve  four  year  terms:  (1) 
The  majority  leader  of  the  Senate  shall 
appoint  one  member  for  4  years;  (2)  the 
minority  leader  of  the  Senate  shall 
appoint  one  member  for  2  years;  (3)  the 
majority  leader  of  the  House  of 
Representatives  will  appoint  one 
member  for  three  years;  (4)  the  minority 
leader  of  the  House  of  Representatives 
shall  appoint  one  member  for  one  year. 
(5)  the  Governor  will  select  two 
members  for  four  years;  and  (6)  the  Air 
Quality  Management  Program 
Administrator  will  select  one  member 
for  four  years.  The  makeup  of 
Delaware's  CAP  is  prescribed  as  is 
required  by  section  507(e). 

"The  Delaware  CAP  will  meet  at  least 
once  per  quarter.  Any  member  absent 
bom  three  consecutive  meetings  will  be 
replaced.  Administrative  and  logistical 
support  for  the  Delaware  CAP  will  be 
funded  through  the  Delaware 
Ombudsman's  office.  The  Delaware 
Ombudsman  will  also  serve  a 


Secretariat  for  the  development  and 
.   dissemination  of  CAP  reports. 
In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (A)  to  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (B)  to  review  and  assure  that 
information  for  small  business 
stationary  soiuces  is  easily 
understandable;  (C)  to  develop  and 
disseminate  the  reports  and  advisory 
opinions  made  through  the  SBAP;  and 
(D)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act.  (Section 
507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with 
these  three  statutes.  However,  since 
state  agencies  are  not  required  to 
comply  with  them,  EPA  believes  that 
the  state  I*rogram  must  merely  require 
the  CAP  to  report  on  whether  the  SBAP 
is  adhering  to  the  general  principles  of 
these  Federal  statutes.)  The  duties  and 
responsibiUUes  described  in  Delaware's 
submittal  indicate  that  the  Delaware 
CAP  will  be  responsible  for  all  four  of 
the  activities  listed  above,  except  that 
the  Delaware  Ombudsman  will 
disseminate  reports. 

4.  Source  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 
Delaware's  submittal  duplicates  the 
language  of  CAA  section  507(c)(1)  in 
defining  eligible  stationary  sources.  It 
also  provides  for  the  state,  after 
consultation  with  the  Administrator  and 
the  Administrator  of  the  Small  Business 
Administration  and  notice  and 
opportunity  for  public  comment,  to 
include  or  exclude  a  category  or 
subcategory  of  sources. 

m.  Summary  of  SIP  Revision 

Delaware  has  submitted  a  SIP  revision 
requiring  implementation  of  each  of  the 
program  elements  required  by  CAA 
section  507.  As  previously  stated,  the 
authority  to  implement  the  SBAP  has 
been  delegated  to  the  Department  of 
Natural  Resoiuces  and  Environmental 


Control,  Air  Quality  Management 
Section.  Program  implementation  vnll 
begin  no  later  than  January  1, 1994.  The 
Secretary  of  DE  DNREC  wrill  appoint  the 
Ombudsman  by  July  1, 1993  and  hire 
the  staff  dedicated  to  implementing  the 
program.  An  Executive  Order 
establishing  the  Compliance  Advisory 
Panel  will  be  executed  by  the  Governor 
of  the  State  of  Delaware  by  March  1, 
1993.  In  this  action,  EPA  is  approving 
the  SIP  revision  submittal  by  the  State 
of  Delaware.  Accordingly,  §  52.460  is 
added  to  40  CFR  part  52,  subpart  I- 
Delaware  to  reflect  EPA's  approval 
action  and  the  fact  that  it  is  considered 
part  of  the  Delaware's  SIP. 

EPA  is  proposing  to  approve  the 
Delaware  SIP  revision  for  establishing  a 
Small  Business  Stationary  Source 
Technical  and  Environemental 
Compliance  Assistance  Program,  which 
was  submitted  on  January  11, 1993.  EPA 
is  soliciting  public  comments  on  the 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  "These  comments 
wrill  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  Addresses  section  of  this 
document. 

Proposed  Action 

EPA  is  proposing  to  approve 
Delaware's  plan  for  the  establishment  of 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program. 

Nothing  in  this  action  diould  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

In  this  action,  EPA  is  approving  a 
state  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses; 


it  is  a  program  under  which  small 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  state. 
Therefore,  because  the  EPA's  approval 
of  this  program  does  not  impose  any 
new  regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
asignificant  economic  impact  on  any 
small  entities  affected. 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  bom  Michael  H. 
Shapiro,  Acting  Assistance 
Administrator  for  Air  and  Radiation.  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
is  still  applicable  under  Executive  Order 
12866.  which  superseded  Executive 
Order  12291  on  September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Small  business 
assistance  program. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  Octolier  22, 1903. 
W.T.Wisaiewtki. 

Acting  Regional  Administrator,  Begion  tit. 
(FR  Doc.  94-759  Filed  1-11-94;  8:45  ami 
MLLMO  coot  MW-a«-r 


40  CFR  Part  52 
[MA-20-01-6783;  A-1-FRL-482S-q 

Approval  and  Promulgation  of  Titie  V, 
Section  507,  Small  Businasa  Stationary 
Source  Technical  and  Environmental 
Complianca  Aaaiatanca  Program  for 
Masaachusetts 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to 
conditionally  approve  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts  for  the  purpose  of 
establishing  a  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program.  The  SIP 
revision  was  submitted  by  the  State  to 
satisfy  the  Federal  mandate  to  ensure 
that  small  businesses  have  access  to  the 
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technical  assistance  and  regulatory 
infannation  necessary  to  comply  with 
the  Qeen  Air  Act  (CAA).  The  rationale 
for  the  conditional  approval  is  set  forth 
in  this  proposal;  ad<htional  information 
is  available  at  the  address  indicated 
below. 

DATES:  Conunents  must  be  received  on 
or  before  February  11, 1994. 
AOOMSSCS:  Conunents  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmentid  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston.  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pestlddes  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA  and  Department 
of  Environmental  Protection,  One 
Winter  Street,  8th  Floor,  Boston.  MA 
02108. 

FOR  FVHrmER  INFORMATION  CONTACT: 
Emanuel  Souza,  Jr.,  (617)  565-3248. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  Amendments  of  1990. 
will  require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emission  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a  small 
business  stationary  source  technical  and 
environmental  compliance  assistance 
program  (PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

The  Commonwealth  of  Massachusetts 
has  submitted  a  SIP  revision  to  EPA  in 


order  to  satisfy  the  requirements  of 
section  507.  In  order  to  gain  full 
approval,  the  State  submittal  must 
provide  fipr  each  of  the  following 
PROGRAif  elements: 

(1)  Theiestablishment  of  a  small 
business  Assistance  program  (SBAP)  to 
provide  tachnical  and  compliance 
assistance  to  small  businesses: 

(2)  Theiestablishment  of  a  State  small 
business  i  »mbudsman  to  represent  the 
interests  i  tf  small  businesses  in  the 
regulator  process;  and 

(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  eHectiveness  of  Uie 
SBAP. 

n.  Analyi  is 

].  Small  i  business  Assistance  Program 

Massac  msetts'  SIP  revision  delegates 
the  respo  tsibility  for  implementation  of 
the  SBAP  to  various  functional  units 
within  th  >  Executive  Office  of 
Environn  ental  A^rs  (EOEA)  and  the 
Departmc  nt  of  Environmental  Protection 
(DEP).  SBAP  staff  will  be  located  in  the 
Office  of  Technical  Assistance.  Primary 
responsil^lity  for  program  oversight, 
developn^ent,  and  coordination  will  lie 
with  the  teiall  business  ombudsman 
and  the  SBAP  staff. 

Sectioii  507(a)  sets  forth  six 
requirements  >  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
reqmremfnt  is  to  establish  adequate 
mechanians  for  developing,  collecting 
and  cooroinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  souices  and  other  persons  to 
further  cqmpliance  with  the  Act  The 
State  has  tnet  this  requirement  by 
o^ering  a  proactive  and  reactive 
approachjto  gathering  and 
disseminating  information  on 
compliance  issues  and  control 
technologies.  This  approach  includes: 
an  infomlation  clearinghouse, 
workshops,  and  an  audit  program. 

The  se<|ond  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accident^  release  detection  and 
preventiojn,  including  providing 
informatnn  concerning  alternative 
technoloaies,  process  changes,  products 
and  metlixls  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  stating  that  the 
Massach)|setts  Office  of  Technical 
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■  A  sevenf)  requirement  of  section  507(a). 
establishment  of  an  Ombudsman  ofGcs,  U 
discussed  ia  the  next  section. 


Assistance  (OTA)  will  provide  help  in 
identifying  pollution  prevention 
opportunities.  These  services  are 
provided  at  no  charge.  Additionally,  the 
SBAP  staff  will  provide  small  business 
stationary  sources  with  information  and 
referral  to  appropriate  sources  regarding 
requirements  related  to  aoddentd 
release  detection  and  prevention. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement.  As 
stated  earlier,  responsibility  for  the 
implementation  of  the  small  business 
assistance  program  will  involve  various 
units  within  the  EOEA  and  the  DEP, 
with  primary  responsibility  for  program 
oversight,  development,  and 
coordination  lying  with  the  small 
business  ombudsman  and  SBAP  staff  in 
EOEA.  Office  of  Technical  Assistance. 
The  air  quality  staff  at  each  DEP 
Regional  Office  will  provide  assistance 
to  small  business  stationary  sources  in 
the  following:  identifying  applicable 
rules,  determining  their  need  for 
permits,  explanation  of  the  permitting 
procedures,  providing  the  necessary 
forms  and  applications,  and  assisting 
them  in  preparing  the  required 
documents. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  xmder  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulations  or 
standards  issued  xmder  the  Act.  The 
State  has  met  this  requirement  by 
providing  that  the  DEP's  Division  of  Air 
Quality  Control  PAQC)  will  be 
responsible  for  the  development  of 
policies  and  regulations  for 
implementing  the  provisions  of  the 
CAA.  The  staff  in  that  office  wilh 
provide  assistance  in  identifying 
applicable  rules.  Additionally,  &at 
office  will  provide  the  necessary 
information  regarding  rules  and 
procedures  for  complying  with  Federal 
and  state  laws  and  regulations. 
Furthermore,  it  will  be  the  DAQC's 
responsibility  to  inform  businesses  of 
their  rights  through  brochures  and 
workshops. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  imder  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
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option  of  the  State,  for  providing  audits 
of  the  operations  of  sucn  sources  to 
determine  compUance  with  the  Act  The 
SIP  revision  provides  that  the  DAQC  is 
responsible  for  the  development  of 
policies  and  regulations  for 
implementing  the  provisions  of  the 
CAA.  The  SBAP  staff  will  also  be 
responsible  for  providing  audits.  These 
include  on-site  assessments  by  the  OTA 
and  through  audit  referrals.  On-site 
assessments  will  be  arranged  in 
conjunction  with  technical  staff  from 
the  OTA.  Audit  referrals  will  be 
arranged  by  having  the  staff  provide  a 
list  of  qualified  private  sector  auditors 
or  consultants  to  small  business 
stationary  sources. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  soim:e 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capabilify  of  any  such  small 
business  stationary  source.  The  SIP 
revision  provides  that  specific 
regulations  for  modifications  of  work 
practices  or  technological  methods  of 
compliance  will  be  submitted  in 
November  1993.  These  regulations  will 
include:  (1)  Procedures  for  receiving 
requests  from  small  businesses  to 
modify  the  provisions  of  State-adopted 
regulations;  (2)  format  for  such  requests: 
(3)  procedures  for  how  requests  will  be 
reviewed  and  acted  upon;  and  (4) 
requirements  to  ensure  that  no  such 
modification  may  be  granted  imless  it  is 
in  compliance  with  the  appUcable 
requirements  of  the  CAA,  the  SIP  and 
the  applicable  Federal  regulations. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  ombudsman  for  small  business 
stationary  sources.  Tlie  State  has  met 
this  requirement  by  designating  the 
small  business  ombudsman  within  the 
EOEA.  The  EOEA  is  a  secretariat 
answering  directly  to  the  Governor.  The 
designation  of  a  small  business 
ombudsman  within  the 
Commonwealth's  enviroiunental 
secretariat  but  outside  of  the 
secretariat's  regulatory  agency  will: 

(1)  Enhance  impartiafity  in  resolving 
disputes  involving  compliance  and 
enforcement; 

(2)  Reduce  potential  for  conflicts  of 
interest; 

(3)  Improve  utilization  by  the 
business  cnnmuni^; 


(4)  Allow  for  a  high  level  of 
independence,  authority,  and 
communication; 

(5)  Allow  the  small  business 
ombudsman  to  build  up<m  estabUshed 
contacts  with  the  business  community 
and  other  govenmient  offices  and 
agencies:  and 

(6)  Strengthen  the  ombudsman's 
ability  to  provide  program  oversight  and 
evaluation. 

3.  Compliance  Advisory  Panel 

Section  5G7(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  not  fully  met  this  requirement  due 
to  the  lack  of  adequate  statutory 
authority  to  establish  the  CAP. 
Howevw.  EPA  expects  Massachusetts  to 
submit  a  legislative  resolve  to  EPA 
when  it  is  finally  approved.  The  SIP 
revision  provides  that  legislative 
approval  and  selection  of  CAP  members 
will  be  completed  by  January  30, 1994. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  foiu  responsibilities  for 
it:  (1)  To  render  advisory  opinions 
concerning  the  effectiveness  of  the 
SBAP,  difficulties  encountered  and  the 
degree  and  severity  of  enforcement 
actions:  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Papwworic  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  >;  (3)  to 
review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  imderstandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  State  has  met  these 
requirements  in  the  SIP  revision  by 
authorizing  the  panel  to:  render 
advisory  opinions  on  the  effectiveness 
of  the  small  business  assistance 
program;  prepare  periodic  reports  to 
EPA  on  the  status  of  the  SBAP  with 
regard  to  the  Paper  Work  Reduction  Act, 
the  Regulatory  Flexibility  Act,  and  the 
Equal  Access  to  Justice  Act:  and  review 
information  for  small  business 
statiuiary  sources  to  assure  such 


a  Section  S07(e)(lKB)  raquiiw  th*  CAP  to  rapoct 
oa  th*  compUanc*  of  the  SBAP  wltb  thM*  thrM 
Fedmal  italutM.  Howavar.  ainca  Suia  aauKiaa  are 
not  nquliad  to  comply  «idth  thenn.  EPAnliavM 
that  the  Sttta  ntOCRAM  mtttt  merety  require  the 
CAP  to  report  oo  wfaathar  tha  SBAP  U  a(ttiarli«  to 
the  fMMnl  pciadpiaa  of  thaaa  Federal  Blatuiaa. 


information  is  understandable  by  the 
layperson.  Additionally,  the  SIP 
revisions  provide  the  small  business 
ombudsman  with  the  authority  to 
oversee  all  aspects  of  the  SBAP  and 
allows  for  the  ombudsman  to  act  as 
secretariat  to  the  panel 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals, 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  SIP  revision  states  that  it  is  the 
general  policy  of  the  EOEA  and  the  DEP 
to  assist  all  businesses  in  identifying 
applicable  regulations  and  in  meeting 
their  obUgations  under  the  requirements 
of  the  CAA.  However,  recognizing  the 
special  needs  of  the  small  business 
sUtionary  souroes,  EOEA  and  DEP  shall, 
wherever  resources  become  a  limiting 
factor  in  providing  such  assistance,  give 
priority  to  businesses  which  meet  the 
definition  of  small  business  stationary 
source  under  title  V,  section  507(c)(1)  of 
the  Clean  Air  Act  Additionally,  the 
Conunonwealth  of  Massachusetts  allows 
businesses  that  do  not  meet  the 
provisions  of  sections  507(c)(l)(C)-(E)  to 
petiUon  the  SBAP  for  assistance  in 
accordance  with  the  procedures 
established  in  section  507(c)(2)  of  the 
CAA. 

The  SBAP  staff,  with  the  advice  of  the 
ombudsman  and  the  CAP,  may  consider 
the  development  of  provisions  for 
excluding  any  category  or  subcategory 
of  sources  with  sufficient  financial  and 
technical  resources,  from  receiving 
assistance  under  the  SBAP  in 
accordance  with  the  provisions  of  the 
Act 

m.  Ihnoposed  Action 

The  Commonwealth  of  Massachusetts 
has  submitted  a  SIP  revision 
implementing  each  of  the  required 
PROGRAM  elements  required  by  section 
507  of  the  CAA.  The  State  expecU  all 
the  elements  of  the  PROGRAM  to  be 
fuUy  operational  by  November  14, 1994. 

The  State  needs  full  adequate  k^ 
authority  to  implement  the  PROGRAM 
before  B>A  can  folly  approve  this  SIP 
revision.  Thereftue,  EPA  is  proposing  to 
conditionally  approve  the 
Massachusetts  SIP  revision  for  the  small 
business  stationary  source  technical  and 
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environmental  compliance  assistance 
program,  which  was  submitted  on 
November  13, 1993  upon  the  condition 
that  Massachusetts  submits  the 
additional  legal  authority  necessary  to 
fully  implement  the  PROGRAM. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  thisproposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procediue  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  Addresses  section  of 
this  action. 

Proposed  Action 

EPA  is  proposing  to  conditionally 
approve  the  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program 
submitted  on  November  13, 1992  and 
July  22, 1993.  The  one  outstanding  issue 
with  this  SIP  revision  concerns 
Massachusetts'  lack  of  adequate  legal 
authority  to  establish  and  implement  a 
compliance  advisory  panel.  The  State 

1)lans  to  address  this  issue  in  a 
egislative  resolve  which  it  will  forward 
to  EPA  by  November  14, 1994.  For  this 
reason  EPA  is  proposing  to 
conditional^  approve  this  SIP  revision 
on  the  condithm  that  the  State  meet  its 
commitment  tcrsubmit  a  legislative 
resolve  allowing  a  compliance  panel  to 
be  established  and  implemented, 
incorporating  all  the  elements  listed  in 
section  507(e)  of  the  Clean  Air  Act  and 
have  the  program  fully  operational  by 
November  14, 1994.  Under  section 
110(k)(4)  of  the  Act,  EPA  may 
conditionally  approve  a  plan  based  on 
a  commitment  from  the  State  to  adopt 
specific  enforceable  measiues  by  a  (Uite 
certain,  but  not  later  than  1  year  firom 
the  date  of  approval.  If  EPA  takes  final 
conditional  approval  on  the 
commitment,  the  State  must  meet  its 
commitment  to  have  the  program  fully 
operational  by  November  14. 1994.  If 
the  State  fails  to  do  so,  this  approval 
will  become  a  disapproval  on  that  date. 
EPA  will  notify  the  State  by  letter  that 
this  action  has  occurred.  At  that  time, 
this  commitment  will  no  longer  be  a 
part  of  the  approved  Massachusetts  SIP. 
EPA  subsequently  will  publish  a  notice 
in  the  notice  section  of  the  Federal 
Register  notifying  the  public  that  the 
conditional  approval  automatically 
converted  to  a  disapproval.  If  the  State 
meets  its  commitment,  within  the 
applicable  time  frame,  the  conditionally 
approved  submission  will  remain  a  part 
of  the  SIP  until  EPA  takes  final  action 
approving  or  disapproving  the  new 
legislative  authority.  If  EPA  disapproves 
the  new  submittal,  the  conditionally 


approved  small  business  program  will 
also  be  disapproved  at  that  time.  If  EPA 
approves  the  submittal,  the  small 
business  program  will  be  fully  approved 
in  its  entirety  and  replace  the 
conditionally  approved  program  in  the 
SIP. 

'A  determines  that  it  cannot  issue 
conditional  approval  or  if  the 
ional  approval  is  converted  to  a 
>roval,  such  action  will  trigger 
EPA's  authority  to  impose  sanctions 
undeisection  llO(m)  of  the  CAA  at  the 
time  EPA  issues  the  final  disapproval  or 
on  the  date  the  State  fails  to  meet  its 
commitment.  In  the  latter  case,  EPA  will 
noti^  the  State  by  letter  that  the 
condftional  approval  has  been 
conv(  rted  to  a  disapproval  and  that 
EPA')  sanctions  authority  has  been 
trigge  red.  In  addition,  the  final 
disap  )roval  triggers  the  Federal 
implc  mentation  plan  (FIP)  reqiiirement 
\mdei  section  110(c).  Pursuant  to 
sectic  n  507(b)(3),  EPA  will  provide  for 
impl^entation  of  the  program 
provisions  required  imder  section 
507(aft(4)  in  any  State  that  fails  to  submit 
such  p  program  under  that  subsection. 
Therefore,  EPA  would  have  to  provide 
for  a  Compliance  assistance  program 
which  assists  small  business  stationary 
sources  in  determining  applicable 
requirements  and  in  receiving  permits 
under  the  CAA. 

This  action  has  been  classified  as  a 
Tabl(  2  Action  by  the  Regional 
Adm  nistrator  under  the  procedures 
publi  shed  in  the  Federal  Register  on 
Janw  ry  19, 1989  (54  FR  2214-2225)  as 
revis  id  by  an  October  4, 1993, 
mem  )randiun  from  Midiael  H.  Shapiro, 
Actii  g  Assistant  Administer  for  Air  and 
Radii  ition.  On  January  6, 1989  the  Office 
of  M  nagement  and  Budget  (0MB) 
waiv  id  Table  2  and  3  SIP  revisions  (54 
FR  2;  :22]  from  the  requirement  of 
secti(  tn  3  of  Executive  Order  12291  for 
a  peifod  of  two  years.  EPA  has 
siibniitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
reviaons.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rulbs  on  EPA's  request.  This  request 
cont^ues  in  effect  under  Executive 
Order  12866  which  superseded 
Execbtive  Order  12291  on  September 
30, 1B93. 

Uifder  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final|rule  on  small  entities.  5  U.S.C  603 
and  I  \(A.  Alternatively,  EPA  may  certify 
that  I  he  rule  will  not  have  a  significant 
imp«  ct  on  a  substantial  number  of  small 
entit  es.  Small  entities  include  small 
busii  lesses,  small  not-for-profit 
ante  prises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50,000. 

By  today's  action,  EPA  is 
conditionally  approving  a  State  program 
created  for  the  purpose  of  assisting 
small  biisinesses  in  complying  with 
existing  statutory  and  regulatory 
requirements.  The  program  being 
proposed  for  conditional  approval  today 
does  not  impose  any  new  regulatory 
burden  on  small  businesses:  it  is  a 
program  under  which  small  businesses 
may  elect  to  take  advantage  of  assistance 
provided  by  the  state.  Therefore, 
because  the  EPA's  conditional  approval 
of  this  program  does  not  impose  any 
new  regulatory  requirements  on  small 
businesses.  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  aff'ected. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  sections 
110(a)(2)(A)-(K)  and  110(a)(3)  of  the 
Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Small  business  assistance 
program. 

Authority:  42  U.S.C  7401-7671q. 
Dated:  December  21. 1993. 
Paul  G.  Keough. 

Acting  Begional  Administrator,  Region  I. 
IFR  Doc  94-760  Filed  1-11-94;  8:45  amj 
BtLimocooci 
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40  CFR  Part  52 
[CA-46-3-6054:  FRL-4828-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision; 
Sacramento  Metropolitan  Air  Quality 
Management  District;  Santa  BartMra 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  Sacramento  Metropolitan  Atr 
Quality  Management  District 
(SMAQMD)  on  February  23. 1993.  and 
by  the  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD) 
on  December  10, 1991.  The  California 
Air  Resources  Board  (CARB)  submitted 
these  revisions  to  EPA  on  April  6, 1993, 
and  Jime  19, 1992.  respectively,  llie 
revisions  concern  SMAQMD's  Rule  454, 


Deareasing  Operations,  and  SBCAPCD's 
Rule  331,  Fugitive  Emissions  Inspection 
and  Maintenance.  SMAQMD's  Rule  454 
controls  volatile  organic  compound 
(VOC)  emissions  from  metal  parts 
cleaning  procedures,  while  SBCAPCD's 
Rule  331  controls  VOC  emissions  from 
equipment  leaks  at  sources  such  as 
petroleum  refineries.  The  intended 
effoct  of  proposing  approval  of  these 
rules  is  to  regulate  emissions  of  VOCs  in 
accordance  with  therequirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  notice  of  proposed  rulemaking 
(NPR)  will  incorporate  these  rules  into 
the  federally  approved  SIP.  EPA  has 
evaluated  each  of  these  rules  and  is 
proposing  to  approve  them  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  9,  75  Hawthorne  Street. 
San  Flrancisco.  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  pubUc  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board. 
Stationary  Source  Division.  2020  L 
Street.  Sacramento.  CA  95814. 

Sacramento  Metropolitan  Air  Quality 
Management  District,  8411  Jackson 
Road.  Sacramento,  CA  95826. 

Santa  Barbara  County  Air  Pollution 
Control  District,  26  CastUian  Drive.  B- 
23,  Goleta,CA  93117. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Davis,  Rulemaking  Section  (A- 
5-3),  Air  &nd  Toxics  EMvision,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1183. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
Sacramento  Metro  Area  and  Santa 
Barbara  County.  43  FR  8964, 40  CFR 
81.305.  Because  these  areas  were  unable 
to  meet  the  statut(My  attainment  date  of 
December  31. 1982,  California  requested 


under  section  172(aX2).  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
40  CFR  52.238.  On  May  26, 1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act.  that  the  above 
districts'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15. 1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399. 
codified  at  42  U.S.C  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre  amended  section  172(b) 
as  interpreted  in  pre- 
amendmentguidance.  •  EPA's  SIP-Call 
used  that  guidance  to  indicate  the 
necessary  corrections  for  specific 
nonattainment  areas.  The  Sacramento 
Metro  Area  is  classified  as  serious  and 
Santa  Barbara  County  is  classified  as 
moderate  z;  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

On  June  22. 1991.  EPA.  R^ion  9. 
notified  the  State  of  California  that  EPA 
had  not  received  by  the  May  15, 1991 
deadline  all  reouired  VOC  rule 
corrections  under  section  182(a)(2)(A)  of 
the  CAA.  The  finding  letter  identified 
six  districts  in  California,  including 
SMAQMD  and  SBCAPCD,  that  had 
failed  to  submit  required  rule 
corrections.  The  official  finding  notice 
was  published  in  the  Federal  Register 
on  October  22.  1991  (56  FR  54554). 
SMAQMD's  Rule  454  and  SBCAPCD's 


■  Among  other  things,  ths  pr».«niendinent 
guidance  consist*  of  those  portion*  of  the  propoMd 
po»f-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987): 
"luuei  Relating  to  VOC  Regulation  Cutpoint*. 
Denciencies,  and  Devlationa^arilicalion  to 
Appendix  D  of  November  24. 1987  Federal  Regi*ter 
Notice"  (Blue  Book)  (notice  of  availability  wa* 
published  in  the  Federal  Register  on  May  25. 1988): 
and  the  existing  control  technique  guideline* 
(CTG«). 

*  The  Sacramento  Metro  Area  and  Santa  Barbara 
County  retained  their  designation*  of 
nonattainment  and  were  classified  by  operation  of 
law  pursuant  to  section*  107(d)  and  181(a)  upon  t>M 
date  of  enactment  of  the  CAA.  See  5S  FR  56694 
(November  0, 1991). 


Rule  331  were  listed  in  that  finding 
notice.  As  a  result,  both  SMAC^tfD  and 
SBCAPCD  had  18  mondis  to  suboiit  the 
rules  to  EPA  before  a  sanction  under 
section  179(a)  of  the  Act  would  be 
imposed. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  April  6, 
1993  and  June  19, 1992,  including  the 
rules  being  acted  on  in  this  document 
This  document  addresses  EPA's 
proposed  action  for  SMAQMD's  Rule 
454.  Degreesing  Operations,  and 
SBCAPCD's  Rule  331,  Fugitive 
Emissions  Inspection  and  Maintenance. 
SMAQMD's  submitted  Rule  454  and 
SBCAPCD's  Rule  331  wen  found  to  be 
complete  on  April  28, 1993  and  August 
27. 1992.  respectively,  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  part  51,  appendix  V». 
and  both  rules  are  being  proposed  for 
approval  into  the  SIP.  The  State's 
complete  submittal  of  SMAC^ifD's  Rule 
454  and  SBCAPCD's  Rule  331  satisfies 
the  deficiency  for  which  the  finding  of 
nonsubmittal.  dated  October  22, 1991. 
was  made  and  stopped  the  sanction 
clock. 

SMAQMD's  Rule  454  controls  VOC 
emissions  from  equipment  used  to  clean 
(degrease)  metal  parts,  while 
SBCAPCD's  Rule  331  conUxils  leaks  of 
VOCs  from  equipment  used  in 
petroleum  refining  and  associated 
operations.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
each  district's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  secUon 
182(a)(2)(A)  CAA  requirement  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Propoeed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  docimients  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 


>  EPA  adopted  the  completenes*  criteria  on 
February  16. 1990  (55  FR  SBJO)  and.  pursuant  to 
section  llO(k)(lXA)  of  ihe  CAA.  revised  Ihecritaria 
on  August  26, 1991  (56  FR  42216). 
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sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  soxirce  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
SMAQMD's  Rule  454  is  entitled, 
"Control  of  Volatile  Organic  Emissions 
from  Solvent  Metal  Qeaning,"  EPA- 
450/2-77-022.  The  CTG  applicable  to 
SBCAPCD's  Rule  331  is  entitled, 
"Control  of  Volatile  Organic  Compound 
Leaks  from  Petroleum  Refinery 
Equipment,"  EPA-450/2-78-036. 
Further  interpretations  of  EPA  policy 
are  fo\md  in  the  Blue  Book,  referred  to 
in  footnote  1.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

SMAQMD's  submitted  Rule  454, 
Degreasing  Operations,  includes  the 
following  significant  changes  from  the 
current  SIP: 

1.  The  definition  section  has  been 
expanded  by  13  terms,  which  helps  to 
clarify  the  rule  and  makes  it  easier  to 
enforce. 

2.  The  applicability  of  the  rule  to 
solvents  is  now  based  on  the  initial 
boiling  point  rather  than  on  solvent 
vapor  pressure. 

3.  Control  Officer  discretion  for  the 
use  of  unspecified  control  equipment 
has  been  deleted. 

4.  The  overall  (capture  and  control) 
efficiency  of  control  equipment  has 
been  set  at  not  less  than  85%. 

5.  Records  for  solvent  usage  amounts 
and  for  maintenance  are  now  required, 
making  the  rule  more  enforceable. 

6.  Test  methods  for  determining 
compliance,  not  identified  in  the 
existing  SIP  rule,  are  now  specified. 

SBCAPCD's  submitted  Rule  331, 
Fugitive  Emissions  Inspection  and 
Maintenance,  includes  the  following 
significant  changes  from  the  ciurent  SIP: 

1.  The  definition  section  has  been 
expanded  by  28  terms,  which  helps  to 
clarify  the  rule  and  makes  it  easier  to 
enforce. 

2.  The  rule  now  requires  replacement 
of  components  that  require  five  or  more 
repairs  in  one  year. 

3.  The  rule  now  specifies  that  major 
leaks  (as  defined  in  the  rule)  be  fixed 
within  5  calendar  days,  minor  leaks 


within  {15  days,  and  liquid  leaks  within 
24  hou  s.  Also,  the  leaking  component 
must  b  I  tightened  (minimized)  within 
one  hoi  ir  of  discovery  of  the  leak. 

4.  Re  :x)rdkeeping  requirements  have 
been  e^  panded  to  include  not  only  tags 
on  equ  pment,  but  diagrams  of 
compoi  lent  location,  inspection  logs, 
and  m«  intenance  records. 

5.  Tl  e  rule  has  been  significantly 
strengt  lened  by  the  identification  of  test 
metho<  s  to  use  to  determine 

compli  uice. 

EPA  las  evaluated  the  submitted 
rules  a  id  has  determined  that  they  are 
consist  3nt  with  the  CAA,  EPA 
regulat  ons,  and  EPA  policy.  Therefore, 
SMAO^'s  Rule  454,  Degreasing 
Operat  ons,  and  SBCAPCD's  Rule  331, 
Fugitix  9  Emissions  Inspection  and 
Mainte  nance,  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  ai  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Notoing  in  this  action  should  be 
constnied  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  sqall  be  considered  separately  in 
light  ot  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulalory  requirements. 

Regul^ory  Process 

Und^r  the  Regulatory  Flexibility  Act, 
5  U.S.C-  600  et  seq..  EPA  must  prepare 
a  regulktory  flexibility  analysis 
assessmg  the  impact  of  any  proposed  or 
final  rale  on  small  entities.  5  U.S.C  603 
and  6ak.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impao  on  a  substantial  number  of  small 
entitle  i.  Small  entities  include  small 
busine  sses,  small  not-for-profit 
enterp  ises  and  government  entities 
with  )\  risdiction  over  populations  of 
less  th  m  50,000. 

SIP  I  ipprovals  under  sections  110  and 
301  an  d  subchapter  I,  part  D  of  the  CAA 
do  not!  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  i$  already  imposing.  Therefore, 
becau^  the  Federal  SlP-approval  does 
not  innose  any  new  requirements,  it 
does  n  ot  have  a  significant  impact  on 
any  sn  lall  entities  affected.  Moreover, 
due  to  the  natur^of  the  Federal-state 
relatic  nship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
econoniic  reasonableness  of  state  action. 
The  C  \A  forbids  EPA  to  base  its  actions 
conce]  ning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  E.Pj\..  427 
U.S.  216,  255-66  (S.Q.  1976);  42  U.S.C 
74100  )(2). 


This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  December  30, 1993. 
Felicia  Marcns, 
Regional  Administrator. 
(FR  Doc  94-761  Filed  1-11-94;  8:45  am) 
WUMO  COM  MM-ae-F 


40  CFR  Part  180 
[OPP-a00319:  FRL-4751-q 
RIN  No.  2070-AC18 

Alkyt  (Cir-Czo)  Methacrylat»* 
Metttacrylic  Add  Copolymer; 
Tolerance  Exemptton 

agency:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Pro{>osed  rule. 

summary:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
alkyl  (C12-C20)  methacrylate-methacrylic 
acid  copolymer  when  used  as  an  inert 
ingredient  (stabilizer:  component  of 
spray  drift  retardant)  in  pesticide 
formulations  applied  to  growing  crops 
only.  This  proposed  regulation  was 
requested  by  Allied  Colloids,  Inc. 
DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300319],  must  be  received  on  or  before 
February  11, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
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comments  to:  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 

[).m.,  Monday  through  Friday,  excluding 
cgal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Connie  Welch,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW,. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  2800  Crystal 
Drive,  North  Tower,  6th  Floor, 
Arlington,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  Allied 
Colloids.  Inc..  P.O.  Box  820,  Suffolk.  VA 
23434,  has  submitted  pesticide  petition 
(PP)  4E4277  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  alkyl  (Ci2  -C20)  methacrylate- 
methacrylic  acid  copolymer  when  used  . 
as  a  stabilizer  or  component  of  spray 
drift  retardant  in  pesticide  formulations 
applied  to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 


in  the  Federal  Register  of  April  22. 1987 
(52  FR  13305).  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  Where  it  can  be 
determined  that  the  inert  ingredient  will 
present  minimal  or  no  risk,  the  Agency 
does  not  need  some  or  all  of  the  listed 
studies  to  rule  on  the  proposed 
tolerance  or  exemption  for  an  inert 
ingredient.  The  Agency  has  decided  that 
any  data,  in  addition  to  that  described 
below,  normally  required  to  support  the 
proposed  tolerance  exemption  for  alkyl 
(Ci2-C2())  methacrylate-methacrylic  acid 
copolymer  will  not  need  to  be 
submitted.  The  rationale  for  this 
decision  is  described  below: 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Alkyl  (C12-C20)  methacr>'late- 
methacrylic  acid  copolymer  conforms  to 
the  definition  of  polymers  given  in  40 
CFR  723.250(b)(ll)  and  meets  the 
following  criteria  that  are  used  to 
identify  low-risk  polymers: 

1.  The  minimum  number  average 
molecular  weight  of  alkyl  (C12  •  C20) 
methacrylate-methacrj'lic  acid 
copolymer  is  11,900.  Substances  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  skin  or 
GI  tract  generally  are  incapable  of 
eliciting  a  toxic  response. 

2.  Alkyl  (C,2  -  C2<))  methacrylate- 
methacrylic  acid  copolymer  is  not  a 
cationic  polymer,  nor  is  it  reasonably 
anticipated  to  become  a  cationic 
polymer  in  a  natural  aquatic 
environment. 

3.  Alkyl  {C12  -  C20)  methacrylate- 
methacrylic  acid  copolymer  does  not 
contain  less  than  32.0  percent  by  weight 
of  the  atomic  element  carbon. 

4.  Alkyl  (C12  -  C20)  methacrylate- 
methacrylic  acid  copolymer  contains  as 
an  integral  part  of  its  composition  the 


atomic  elements  carbon,  hydrogen, 
nitrogen,  and  oxygen. 

5.  Alkyl  (Ci2  -  C20)  methacrylate- 
methacrylic  acid  copolymer  does  not 
contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40 
CFR  723.250(d)(3)(ii). 

6.  Alkyl  (Ci2  -  C20)  methacrylate- 
methacrylic  acid  copolymer  is  not  a 
biopolymer,  a  synthetic  equivalent  of  a 
biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  Alkyl  (Ci2  -  C20)  methacr>'late- 
methacrylic  acid  copolymer  is  not 
manufactured  from  reactants  containing, 
other  than  as  impurities,  halogen  atoms 
or  cyano  groups. 

8.  Alkyl  (C12  -  C20)  methacr>'late- 
methacrylic  acid  copolymer  does  not 
contain  reactive  functional  groups  that 
are  intended  or  reasonably  anticipated 
to  undergo  further  reaction. 

9.  Alkyl  (C12  -  C20)  methacrylate- 
methacrylic  acid  copolymer  is  not 
designed  or  reasonably  anticipated  to 
substantially  degrade,  decompose,  or 
depolymerize. 

Based  on  the  information  above  and 
review  of  its  use,  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore. 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended,  which  contains  any  of 
the  ingredients  listed  herein  may 
request  within  30  days  after  publication 
of  this  document  in  the  Federal 
Register,  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dtKument 
control  number,  IOPP-300319].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
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regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  firom  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
efliect  was  published  in  the  Federal 
Register  of  May  4. 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated!  December  23. 1993. 

Stephfa  L.  JohoMm, 

ActingDinctor,  Registration  Division,  Office 
of  Previention,  Pesticides  and  Toxic 
Subst<^Kes. 

Th(  refore,  it  is  proposed  that  40  CFR 
part  1 90  be  amended  as  follows: 

PARI  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.1001.  by  amending 
paragraph  (d)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
following  inert  ingredient,  to  read  as 
follows: 

S  180.1001    EMinplfOMfroniVM 
requirwnant  of  a  lolarif. 


(d) 


Inert  ingredrants 


Alkyl  (Ci2  -  C20)  methacrytate-mettiacfytic  acid  copoly- 
men  minimum  molecular  weight  1 1 ,900. 


(FR  Doc.  94-765  Filed  1-11-94;  8:45  am] 
wuiwo  COOC  «M0  M  r 


40CFRPart180 
IOPP-300318;  FRL-4751-7] 
RIN  No.  2070-AC18 

Maleic  Acid  Monoethyl  Ester-Vinyl 
Methyl  Ether  Copolymer.  Maleic  Acid 
Monoisopropyl  Ester-Vinyl  Methyl 
Ether  Copolyiner,  Maleic  Acid 
Monobutyl  Ester-Vinyl  Methyl  Ether 
Copolymer;  Tolerance  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
exemptions  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
maleic  acid  monoethyl  ester-vinyl 
methyl  ether  copolymer,  maleic  acid 
monoisopropyl  ester-vinyl  methyl  ether 
copolymer,  and  maleic  acid  monobutyl 
ester-vinyl  methyl  ether  copolymer 
when  used  as  inert  ingredients  (seed- 
coating  adhesives,  gels,  and 
antitranspirants)  in  pesticide 
formulations  applied  to  growing  crops, 
raw  agricultural  commodities  a^er 
harvest,  and  animals.  This  proposed 
regulation  was  requested  by 
International  Specialty  Products. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300318),  must  be  received  on  or  before 
February  11, 1994. 


Limits 


Uses 


AODRtSSES:  By  mail,  submit  written 
comn  ents  to:  Public  Response  and 
Progr  im  Resources  Branch,  Field 
Open  tions  Division  (7506C),  Office  of 
Pesti(  ide  Programs,  Environmental 
Prote<  lion  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2. 1921 
Jeffer  on  Davis  Hwy.,  Arlington,  VA 
2220: . 

Inf<  rmation  submitted  as  a  comment 
concc  ming  this  document  may  be 
claim  3d  confidential  by  marking  any 
part  c  r  all  of  that  information  as 
"Con  idential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  coriy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
withdut  prior  notice.  All  written 
comiaents  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  lolidays. 

FOR  F  JRTHER  INFORMA-RON  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Divis  on  (7505C),  Environmental 
Prote  :tion  Agency,  401  M  St.,  SW,. 
Wash  ington.  DC  20460.  O^ice  location 
and  ti  ilephone  number:  2800  Crystal 
DriveL  North  Tower,  6th  Floor,  1921 
Jeffer  ion  Davis  Hwy.,  Arlington,  VA 
2220;:,  (7031-308-8320. 
SUPPI  EMENTARY  INFORMATION: 
Inten  ational  Specialty  Products,  1361 
Alps  Id.,  Wayne,  NJ  07470,  has 
subm  tted  to  EPA  the  following 


JMI 


pesticide  petitions  (PPs):  (1)  3E4243, 
maleic  acid  monoethyl  ester-vinyl 
methyl  ether  copolymer;  (2)  3E4248, 
maleic  acid  monisopropyl  ester-vinyl 
methyl  ether  copolymer;  and  (3) 
3E4247,  maleic  acid  monobutyl  ester- 
vinyl  methyl  ether  copolymer 
requesting  that  the  Administrator 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(c)  and  (e)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  these 
copolymers  when  used  as  inert 
ingredients  (seed-coating  adhesives, 
gels,  and  antitranspirants)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest,  and  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 


statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22. 1987 
(52  FR  13305).  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  Where  it  can  be 
determined  that  the  inert  ingredient  will 
preset.?  minimal  or  no  risk,  the  Agency 
does  not  need  some  or  all  of  the  listed 
studies  to  rule  on  the  proposed 
tolerance  or  exemption  for  an  inert 
ingredient.  The  Agency  has  decided  that 
any  data,  in  addition  to  that  described 
below,  normally  required  to  support  the 
proposed  tolerance  exemption  for 
maleic  acid  monoethyl  ester-vinyl 
methyl  ether  copolymer,  maleic  acid 
monisopropyl  ester-vinyl  methyl  ether 
copolymer,  and  maleic  acid  monobutyl 
ester-vinyl  methyl  ether  copolymer  will 
not  need  to  be  submitted.  The  rationale 
for  this  decision  is  described  below: 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  pol>Tners  about  which  little  is 
known.  The  Agency  believes  that 
poljrmers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Maleic  acid  monoethyl  ester-vinyl 
methyl  ether  copolymer,  maleic  acid 
monoisopropyl  ester-vinyl  methyl  ether 
copolymer,  and  maleic  acid  monobutyl 
ester-vinyl  methyl  ether  copolymer 
conform  to  the  definition  of  polymers 
given  in  40  CFR  723.250(b)(ll)  and 
meet  the  following  criteria  that  are  used 
to  identify  low-risk  polymers: 

1.  The  minimum  number  average 
molecular  weight  of  the  copolymers 
mentioned  above  is  46.000.  Substances 
with  molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  skin  or 
GI  tract  generally  are  incapable  of 
eliciting  a  toxic  response. 

2.  Maleic  acid  monoethyl  ester-vinyl 
methyl  ether  copolymer,  maleic  acid 
monoisopropyl  ester-vinyl  methyl  ether 
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copolymer,  and  maleic  add  monobutyl 
ester-vinyl  methyl  ether  copolymer  are 
not  cationic  polymers,  nor  are  they 
reasonably  anticipated  to  become 
cationic  polymers  in  a  natural  aquatic 
environment. 

3.  The  above-mentioned  copolymers 
do  not  contain  less  than  32.0  percent  by 
weight  of  the  atomic  element  carbon. 

4.  Maleic  acid  monoethyl  ester-vinyl 
methyl  ether  copolymer,  maleic  acid 
monisopropyl  ester-vinyl  methyl  ether 
copolymer,  and  maleic  acid  monobutyl 
ester-vinyl  methyl  ether  copolymer 
contain  as  integral  parts  of  their 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  The  above-mentioned  copolymers 
do  not  contain  as  integral  parts  of  their 
composition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40 
CFR  723.250(d)(3)(ii). 

6.  Maleic  acid  monoethyl  ester-vinyl 
methyl  ether  copolymer,  maleic  acid 
monisopropyl  ester-vinyl  methyl  ether 
copolymer;  and  maleic  acid  monobutyl 
ester-vinyl  methyl  ether  copolymer  are 
not  biopolymers,  synthetic  equivalents 
of  biopolymers,  or  derivatives  or 
modifications  of  biopolymers  that  are 
substantially  intact. 

7.  The  above-mentioned  copolymers 
are  not  manufactured  from  reactants 
containing,  other  than  as  impurities, 
halogen  atoms  or  cyano  groups. 

8.  Maleic  acid  monoethyl  ester-vinyl . 
methyl  ether  copolymer,  maleic  acid 
monisopropyl  ester-vinyl  methyl  ether 
copolymer,  and  maleic  acid  monobutyl 
ester-vinyl  methyl  ether  copolymer  do 
not  contain  reactive  functional  groups 
that  are  intended  or  reasonably 
anticipated  to  undergo  futher  reaction. 

9.  The  above-mentioned  copolymers 
are  not  designed,  nor  are  they 
reasonable  expected,  to  substantially 
degrade,  decompose,  or  depolymerize. 

Based  on  the  information  above  and 
review  of  its  use,  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  these  ingredients 
are  useful  and  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  EPA  proposes  that  the 
exemptions  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended,  which  contains  any  of 
these  three  chemicals  may  request, 
within  30  days  after  publication  of  this 


document  in  the  Fedo-al  Register,  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dociunent 
control  number,  IOPP-300318J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  23,  1993. 

Stephen  L.  Johnson, 

Acting  Director.  Registration  Division.  Office 
of  Prevention.  Pesticides  and  Toxic 
Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18a-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.1001,  by  amending 
paragraphs  (c)  and  (e)  in  the  tables 
therein  by  adding  and  alphabetically 
inserting  the  following  inert  ingredients, 
to  read  as  follows: 

f  180.1001    Examptiont  from  the 
requirement  of  a  tolaranca. 


(c) 
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Insft  io0f6di6nts 

Limits                                                       Uses 

•             • 

Maieic  acid  monoelhyl  ester-vinyl  mettiyl  ether  copoly- 
mer, CAS  t*o.  25087-06-3,  minimum  average  mo- 
lecular weight  46,000 

Maieic  acid  monisopropyl  ester-vinyl  methyl  ether 
oopolmer,  CAS  No.  31307-95-6,  minimum  average 
molecular  weight  49,000. 

Maieic  acid  monobutyl  ester-vinyl  methyl  ether  copoly- 
mer, CAS  No.  25119-68-0,  minimum  average  mo- 
lecular weight  52,000. 

•                          • 

,. Seed-coating  adhesive,  gel,  and  antitranspirant. 

(e)*     •     • 

Inert  ingredwnts 

Limits                                                       Uses 

•             • 

Maieic  acid  monoethyl  ester-vinyl  methyl  ether  copoly- 
mer, CAS  No.  25087-06-3,  minimum  average  mo- 
lecular weight  46,000. 

Maieic  acid  monisopropyl  ester-vinyl   methyl   ether 

•            •             «             •             • 
Seed-coating  adhesive,  gel,  and  antitranspirant 

Seed  coatirHi  adhesive,  oel.  arxl  antitransDirant. 

copolmer,  CAS  No.  31307-95-6,  minimum  average 
molecular  weight  49,000. 
Maieic  acid  monotxjtyl  ester-vinyl  methyl  ether  copoly- 

    Seed-coating  adhesive,  gel,  and  antitranspirant 

mer,  CAS  No.  25119-68^,  minimum  average  mo- 
lecular weight  52,000. 

•                          • 

•             •             •             •             • 

|FR  Doc.  94-762  Filed  1-11-94;  8:45  am] 
BituMO  coQg  teto  ao  r 

40  CFR  Part  180 
[OPP-300317;  FRL-4749-1] 
RINNO.2070-AC18 

Cross-linked  Polyurea-Type 
Encapsulating  Polymer  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
cross-linked  polyurea-type 
encapsulating  polymer  when  used  as  an 
inert  ingredient  (encapsulating  agent)  in 
pesticide  formulations  for  application  to 
animals.  This  proposed  regulation  was 
requested  by  Zeneca  Ag  Products. 
DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
300317),  must  be  received  on  or  before 
February  11, 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 


Pesti  ude  Programs,  Environmental 
Prot€  ction  Agency.  401  M  St.,  SW., 
Wasl  ington,  DC  20460.  In  person, 
deliv  n  comments  to:  Rm.  1132,  Crystal 
MallBldg.  #2, 1921  Jefferson  Davis 
HwyL  Arlington,  VA  22202.  Information 
subniitted  as  a  comment  concerning  this 
docimient  may  be  claimed  confidential 
by  m  u-king  any  part  or  all  of  that 
infor  nation  as  "Confidential  Business 
Infoi  nation"  (CBI). 

Inl  3rmation  so  marked  will  not  be 
discbsed  except  in  accordance  with 
proo  idures  set  forth  in  40  CFR  part  2. 
A  CO  )y  of  the  comment  that  does  not 
conti  in  CBI  must  be  submitted  for 
inch  sion  in  the  public  record. 
Infoi  nation  not  marked  confidential 
will  )e  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
dock  3t  is  available  for  public  inspection 
in  R]  1. 1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Fridi  y,  excluding  legal  holidays. 
FOR  I  URTHER  INFORMATION  CONTACT:  By 
mail  Connie  Welch,  Registration 
Sup]  ort  Branch,  Registration  Division 
(750  iC),  Office  of  Pesticide  Programs, 
Envi  -onmental  Protection  Agency,  401 
M  St  ,  SW.,  Washington,  DC  20460. 
Offi(  e  location  and  telephone  number: 

Crystal  Drive,  North  Tower,  6th 
Floo  ',  Arlington,  VA  22202,  (703)-308- 
B32(. 


SUPPLEMENTARY  INFORMATION:  Zeneca  Ag 
Products,  P.O.  Box  751,  Wilmington,  DE 
19897,  has  submitted  pesticide  petition 
(PP)  3E426g  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(e). 
propose  to  amend  40  CFR  180.1001(e) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  cross-linked  polyurea-type 
encapsulating  polymer  when  used  as  an 
inert  ingredient  (encapsulating  agent)  in 
pesticide  formulations  for  application  to 
animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 


ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  support  of  the 
current  exemption  and  also  tne  data 
submitted  in  this  petition  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22. 1987 
(52  PR  13305).  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  Where  it  can  be 
determined  that  the  inert  in^edient  will 
present  minimal  or  no  risk,  the  Agency 
generally  does  not  need  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  for  an 
inert  ingredient.  The  Agency  has 
decided  that  any  data,  in  addition  to 
that  described  below,  normally  required 
to  support  cross-linked  polyurea-type 
encapsulating  polymer  will  not  need  to 
be  submitted.  The  rationale  for  this 
decision  is  described  below. 

In  the  case  of  certain  chemical 
substances  which  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
uf  polymers  that  present  low  risk.  "Hiese 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
poljmier's  ability  to  cause  adverse 
effects.  In  addition,  these  critbria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Cross-linked  polyurea-type 
encapsulating  polymer  conforms  to  the 
defiiiition  of  a  polymer  given  in  40  CFR 
723.250(b)(ll)  and  meets  the  following 
criteria  which  are  used  to  identify  low 
risk  polymers: 

1.  The  minimum  average  molecular 
weight  of  the  above-mentioned  polymer 
is  5  X  10>3.  Substances  with  molecular 
weights  greater  than  400  generally  are 
not  readily  absorbed  through  the  intact 
skin,  and  substances  with  molecular 
weights  greater  than  1,000  generally  are 
not  absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  the  skin  or  GI  tract 
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generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  The  above-mentioned  polymer  is 
not  a  cationic  polymer,  nor  is  it 
reasonably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aqiiatic 
environment 

3.  The  ^>ove-mentioned  polymer  does 
not  contain  less  than  32.0  percent  by 
weight  of  the  atomic  element  carbon. 

4.  The  above-mentioned  polymer 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  The  above-mentioned  polymer  does 
not  contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40 
CFR  723.250(d)(3Mii). 

6.  The  above-mentioned  polymer  is 
not  a  biopolymer,  a  synthetic  equivalent 
of  a  biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  The  above-mentioned  polymer  is 
not  manufactured  from  reectants 
containing,  other  than  as  impurities, 
halogen  atoms  or  cjrano  groups. 

8.  The  above-mentioned  polymer  does 
not  contain  reactive  functional  groups 
that  are  intended  or  reasonably 
anticipated  to  undergo  further  reaction. 

9.  The  above-mentioned  polymer  is 
not  designed  or  reasonablv  anticipated 
to  substantially  degrade,  decompose,  or 
depolymerize. 

Based  upon  the  above  information 
and  review  of  its  use.  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  useful  and  a  tolerance  is 
not  necessary  to  protect  the  public 
health.  Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  afler 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 


Intoested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  fOPP-3001371.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  throu^ 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354. 94  Stat. 
1164, 5  U.S.C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
PR  24950). 

List  ofSublects  in  40  CFR  Pact  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricuhural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  December  23. 1993. 

Staphea  L.  JoIuimmi, 

Acting  Director,  Hegistration  Division,  Office 
of  Prevention.  Pesticides  and  Toxic 
Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-(AMENDEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

1180.1001    Examptfonsrromthe 
requirement  of  a  tolefance. 


(e)* 


Limits 


Uses 


Cross-lintod  polyurea-type  encapsulating  polymer 


Encapsulating  agent 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[MM  Docket  No.  93-290;  DA  94-2] 

Cable  Television  Service;  Ust  of  Major 
Television  Markets 

AGENCY:  Federal  Coiiununications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

time. 

SUMMARY:  The  Commission  extends  the 
time  for  filing  reply  comments  in  its 
proceeding  58  FR  62085, 11/24/93. 
proposing  to  amend  the  Commission's 
rules  regarding  major  cable  television 
markets  from  January  4, 1994  to  January 
18, 1994.  This  action  is  being  taken  to 
allow  parties  additional  time  to  analyze 
and  address  niunerous  issues 
concerning  adjustments  to  particularly 
large  and  complex  television  markets. 
DATES:  Reply  comments  are  now  due  on 
or  before  January  18, 1994. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Aronowitz.  Mass  Media  Bureau, 
Policy  and  Rules  Division.  (202)  632- 
7792. 

SUPPt£MENTARY  INFORMATION: 

In  tlie  Matter  of  Amendment  of  section 
76.51  of  the  Commission's  rules  to  include 
Newton,  New  Jersey,  and  Riverhead,  New 
York,  in  the  New  York,  New  York-Linden- 
Paterson-Newark.  New  Jersey,  Television 
Market. 

ORDER 

Adopted:  January  3, 1994. 
Released:  January  4, 1994. 
Beply  Comment  Date:  January  18, 1994. 

By  the  Chief,  Mass  Media  Bureau: 

1.  We  now  consider  a  Motion  for  Extension 
of  Time  for  the  Rling  of  reply  comments  in 
the  above-captioned  proceeding  filed  on 
December  22. 1993.  by  WUG-TV,  Inc. 
("WLIG").  licensee  of  Television  Station 
WUG-TV.  Riverhead.  New  York,  and 
proponent  of  the  amendment  of  section  76.51 
of  the  rules  to  include  Riverhead  in  the 
subject  market  The  deadline  for  filing 
comments  in  this  proceeding  was  De^mber 
20. 1993.  and  reply  comments  are  due 
January  4, 1994. 

2.  WUG  states  that  although  comments 
were  all  filed  on  December  20, 1993.  copies 
were  not  received  by  counsel  until  December 
21  and  22.  Seven  sets  of  comments  were 
filed.  WLIG  contends  that  the  comments 
respond  to  a  number  of  issues  raised  in  the 
Notice  of  Proposed  Rule  Making '  which 


must  be  ktudied  and  addressed.  Although 
WLIG  has  begun  the  process,  it  requests, 
noting  the  intervention  of  two  Federal 
holidaysl  the  press  of  other  year-end 
responsibilities,  and  pre-exiting  vacation 
schedules,  an  additional  nine  business  days, 
until  January  18, 1994,  to  file  its  reply 
comments.  Inasmuch  as  this  proceeding  was 
initiated,  in  part,  by  WUG,  it  urges  that  the 
additional  time  will  foster  the  paramount 
public  interest  in  the  development  of  a  full 
public  record  for  the  Commission's 
decisioniz 

3.  As  9Bt  forth  in  section  1.46  of  the 
Commission's  rules.  47  CFR  1.46,  it  is  our 
policy  tliat  extensions  of  time  for  filing 
commenb  in  rule  making  proceedings  shall 
not  be  routinely  granted.  However,  we  note 
that  the  Kotice  of  Proposed  Rule  Making 
raises  numerous  issues  concerning 
adjustm4nts  to  particularly  large  and 
complex  television  markets,  and  therein  we 
specifically  state  our  desire  for  additional 
information  to  develop  a  comprehensive 
record  b#fore  deciding  these  matters.  Thus,  it 
appears  feasonable  to  provide  the 
commencing  parties  additional  time  to 
analyze  ^d  address  these  issues.  Therefore, 
:end  the  deadUne  for  filing  reply 
in  this  proceeding  to  January  18, 


we  will 
comme 
1994. 
4.Ai 
Motion 


irdingly.  It  is  Ordered,  that  the 
r  Extension  of  Time  filed  by  WUG- 
TV.  Inc.  \S  GRANTED,  and  the  time  for  filing 
reply  coibments  in  this  proceeding  Is 
Extended  to  January  18, 1994. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  section  4(i]  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  and  section  0.204(b),  0.283,  and 
1.45  of  tie  Commission's  rules. 

Federal  I  Communications  Commission 

Roy  J.  Si  ewart, 

Chief,  M 1SS  Media 

[FRDoc 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  393 

[FHWA  l^ilcet  No.  MC-93-34] 

RIN  212i-AD2S 

Parts  aid  Accessories  Necessary  for 
Safe  Operation;  Sleeper  Berths  on 
MotorcMches 

AGENCY  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 


alii 


<  a  FCC  Red  8136  (1993). 


2  WLIG  states  that  counMl  for  Mountain 
Broadcasting  Corporation,  the  other  original 
petitioner  in  this  proceeding,  has  indicated  no 
objection  to  the  requested  extension.  Further, 
counsel  far  those  Tiling  comments  in  this 
ptoceediiK  have  indicated  no  objection  to  WLIG's 
request    ^ 


SUMMARY:  The  FHWA  requests  public 
comment  on  the  use  and  design  of 
driver  sleeper  berths  in  the  motorcoach 
industry.  Existing  sleeper  berth 
regulations  were  written  with 
commercial  trucks  and  truck-tractors  in 
mind.  The  agency  seeks  comments  on 
the  suitability  of  these  regulations  for 
motorcoaches  and  the  possibility  of 
amending  them  to  account  for  design 
differences  between  trucks  and 
motorcoaches.  This  action  is  being  taken 
in  response  to  comments  received  at  the 
motorcoach  industry  Zero-Base  Review 
hearing  held  in  Miami,  Florida,  on 
January  20, 1993.  and  vmtten  requests 
from  the  motorcoach  industry. 

DATES:  Comments  must  be  received  on 
or  before  March  14, 1994. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document  and  must  be  submitted  to 
HCC-10,  room  4232,  Office  of  the  C3iief 
Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t,  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed  stamped  postcard  or 
envelope. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryan  L.  Price,  Office  of  Motor  Carrier 
Standards,  (202)  366-5720,  or  Mr. 
Charles  Medalen,  Office  of  the  Chief 
counsel,  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION:  On 
January  20, 1993,  the  FHWA  held  a 
public  hearing  in  Miami,  FL.  as  part  of 
our  Zero-Base  Review  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  obtain  information,  views, 
and  opinions  from  representatives  of  the 
motorcoach  industry  (see  57  FR  60784). 
Four  out  often  industry  representatives 
who  testified  at  the  hearing  voiced 
concerns  about  the  suitability  of  existing 
sleeper  berth  regulations  for 
motorcoaches.  A  common  theme  among 
those  who  testified  on  this  subject  was 
that  the  current  sleeper  berth 
regulations  were  written  specifically  for 
trucks  and  truck-tractors  without 
considering  the  imique  design 
characteristics  of  motorcoaches.  A 
complete  transcript  of  this  hearing  is  on 
file  and  available  for  review  in  the 
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FHWA  docket  room  under  FHWA 
Docket  No.  MC-92-33-182. 

Both  the  American  Bus  Association 
and  the  United  Bus  Owners  of  America 
have  also  indicated  to  the  FHWA  that 
the  suitability  of  existing  sleeper  berth 
regulations  for  motorcoaches  is  a 
concern  of  their  members. 

The  FHWA  has  also  received  vmtten 
requests  from  the  motorcoach  industry 
to  revise  the  current  sleeper  berth 
regulations  to  account  for  design 
differences  between  motorcoaches  and 
trucks.  (Copies  of  these  letters  are 
included  in  FHWA  Docket  No.  MC-93- 
34.) 

In  response  to  these  concerns  and  as 
part  of  the  FHWA's  efforts  to  eliminate 
unnecessarily  design-restrictive 
regulations,  a  review  of  the  rulemaking 
history  of  the  current  sleeper  berth 
requirements  was  completed.  The 
review  indicated  that  sleeper  berths  on 
motorcoaches  may  not  have  been 
considered  when  the  existing  sleeper 
berth  regulations  were  promulgated. 

In  a  final  rule  published  on  May  15, 
1952  (17  FR  4422),  the  Literstate 
Commerce  Commission  (ICC)  revised 
most  of  the  existing  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs) 
and  created  a  number  of  new 
regulations.  One  new  regulation  set 
forth  detailed  specifications  for  sleeper 
berths.  The  rule  required  that  every 
sleeper  berth  installed  in  or  on  a  truck 
or  truck-tractor  after  December  31, 1952, 
be  located  within  or  immediately 
adjacent  to  the  cab,  or  within  the  cargo 
space  of  a  truck,  and  be  provided  with 
a  direct  and  ready  means  of  exit  into  the 
driver's  compartment  (17  FR  4443). 
These  requirements  are  now  codified  at 
49  CFR  393.76(b)(2)  and  393.76(c)(1), 
respectively. 

In  addition,  the  regulations  also 
required  that  any  sleeper  berth  which 
could  not  meet  (his  standard,  in  essence 
those  installed  on  truclcs  or  truck- 
tractors  before  December  31, 1952,  be 
provided  with  means  of  communication 
between  the  occupant  of  the  berth  and 
the  driver.  The  berth  also  had  to  be 
designed,  constructed,  and  maintained 
to  provide  the  occupant,  without  the 
assistance  of  other  persons,  at  least  two 
means  of  ready  exit  from  the  motor 
vehicle.  These  requirements  are  now 
codified  at  49  CFR  393.76(d)  and 
393.76(c)(2)(ii).  respectively. 

Because  motorcoach  operators  rarely 
used  sleeper  berths  forty  years  ago,  the 
ICC  drafted  a  rule  for  trudes  and  truck- 
tractors.  Practices  in  the  motorcoach 
industry  have  changed,  however,  and 
some  operators  would  like  to  use 
sleeper  berths  to  reduce  driver  fatigue 
and  to  help  comply  with  driver's  hours 
of  service  regulations.  The  1952 


regulations  did  not  address  sleeper 
berths  on  motorcoaches,  nor  have  any 
subseguent  rulemaking  done  sa 

On  July  3, 1970.  the  FHWA  published 
a  final  rule  relating  to  seat  belts  and 
restraint  of  sleeper  berth  occupants  (35 
FR  10859).  That  rule  di%rentiated 
between  trucks  and  buses  with  regard  to 
seats,  seat  belt  assemblies,  and  seat  belt 
assembly  anchorage  requirements,  but 
not  with  regard  to  sleeper  berth  restraint 
requirements. 

Another  rule  on  sleeper  berth 
specifications  was  published  on  April 
26. 1974  (39  FR  14710).  It  amended 
§  393.76  by  increasing  the  minimum 
interior  dimensions  required  for  sleeper 
berths.  The  rule  omitted  specific 
references  to  trucks  and  truck-tractors 
but  made  no  substantive  changes  to 
adapt  the  regulation  to  the  different 
design  configurations  of  motorcoaches. 

Available  information  indicates  that 
many  sleeper  berths  installed  on 
motorcoaches  today  are  located  in  the 
baggage  area.  This  area  is  modified  to 
allow  the  doors  to  be  opened  from 
inside  the  compartment,  and  by  adding 
a  mattress,  air  conditioning,  heat,  and  a 
means  of  communication  with  the 
driver.  In  order  to  meet  the  current 
requirement  of  §  393.76(c)(1)  for  direct 
and  ready  means  of  exit  from  the  sleeper 
berth  into  the  driver's  seat  or 
compartment,  an  aperture  that  meets  the 
exit  dimensional  requirements  must  be 
cut  into  the  floor  of  the  motorcoach. 
This  reduces  the  seating  capacity  of  the 
motorcoach.  The  FHWA  would  like  to 
Iinow  about  other  motorcoach  sleeper 
berth  designs  which  may  or  may  not 
meet  the  current  requirements  of 
§393.76. 

The  FHWA  is  requesting  public 
comment  on  the  question  of  whether, 
and  if  so  how,  existing  sleeper  berth 
regulations  should  be  amended  to 
address  design  differences  between 
motorcoaches  and  commercial  trucks. 

Questions 

The  FHWA  would  appreciate 
comments  on  the  following  questions. 
Commenters  are  also  encouraged  to 
discuss  any  other  matters  related  to 
sleeper  berths  on  motorcoaches  which 
they  believe  the  FHWA  should  address. 

1.  Should  existing  sleeper  berth 
regulations  be  amended  to  account  for 
design  differences  between 
motorcoaches  and  trucks?  If  so,  what 
changes  should  be  made  and  why? 

2.  What  is  the  current  extent  of 
sleeper  berth  usage  within  the 
motorcoach  industry? 

3.  How  many  motorcoaches  have  been 
manufactured  with  sleeper  berths  as 
part  of  their  original  equipment?  How 
and  where  are  these  sleeper  berths 


installed?  How  many  comply  with 
§  393.76?  How  many  do  not? 

4.  How  many  motoraiaches  have  been 
retrofitted  with  sleeper  berths?  How  and 
where  are  these  sleeper  berths  installed? 
How  many  comply  with  §  393.76?  How 
many  do  not? 

5.  IX)  after-market  changes,  such  as 
cutting  holes  in  the  floor  or  modifying 
the  cargo  compartment,  a^ct  the 
structural  integrity  of  the  motorcoach? 

6.  The  FHWA  notes  that  if  a  driver 
sleeper  berth  is  located  within  the 
baggage  area  and  occupied  while  the 
motorcoach  is  in  operation,  the 
occupant  could  be  vulnerable  to  a  side 
impact  collision.  Are  special 
requirements  needed  to  ensure  the 
occupants'  safety? 

7.  If  a  driver  sleeper  berth  is  located 
in  the  baggage  area  of  a  motorcoach, 
should  its  location  be  restricted  (e.g., 
only  the  forward-most  portion  of  tbe 
baggage  area)?  If  the  sleeper  berth  is 
used  while  the  vehicle  is  in  operation, 
would  having  the  sleeper  berth  near  the 
rear  of  the  motorcoach  subject  persons 
occupying  the  berth  to  excessive  heat. 
noise,  or  exhaust? 

8.  The  current  requirements  of 

§  393.76  for  a  direct  and  ready  means  of 
exit  from  the  sleeper  berth  into  the 
driver's  seit  or  compartment  may  be 
design-restrictive  for  motorcoaches. 
Should  the  exit  requirements  allow  a 
ready  means  of  exit  into  the  passenger 
compartment  of  the  motorcoach  instead 
of  the  driver's  seat  or  compartment? 

9.  Would  separate  motorcoach  sleeper 
berth  regulations  enhance  motorcoach 
safety  or  benefit  the  motorcoach 
industry?  If  yes,  how? 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practical.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  a^'ailable  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a 
"significant  regulatory  action"  under 
Executive  Order  12866  or  a 
"significant"  regulation  under  the 
regulatory  policies  and  procedures  of 


the  DOT.  Due  to  the  preliminary  nature 
of  this  document  and  lack  of  necessary 
information  on  costs,  however,  the 
FHWA  is  unable  to  evaluate  the 
economic  impact  of  potential  changes  to 
regulatory  requirements  concerning  the 
use  and  design  of  driver  sleeper  berths 
in  the  motorcoach  industry.  Based  on 
the  information  received  in  response  to 
this  notice,  the  FHWA  intends  to 
carefully  consider  the  costs  and  benefits 
associated  v«rith  possible  amendments  to 
the  regulations.  Comments,  information, 
and  data  are  solicited  on  the  economic 
impact  of  the  potential  changes. 

Regulatory  Flexibility  Act 

Due  to  the  prehminary  nature  of  this 
document  and  lack  of  necessary 
inform.ation  on  costs,  the  FHWA  is 
unable  to  evaluate  the  effects  of  the 
potential  regulatory  changes  on  small 
entities.  Based  on  the  information 
received  in  response  to  this  notice,  the 
FHWA  intends,  in  compliance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  to  carefully  consider  the 
economic  impacts  of  these  potential 
changes  on  small  entities.  The  FHWA 
solicits  comments,  information,  and 
data  on  these  impacts. 


Executive 
Assessme  itj 


This 
accordande 
criteria 
12612, 
this  actioi  i 
federal! 
preparation 


anl 


Order  12612  (Federalism 


action  has  been  analyzed  in 
with  the  principles  and 

c(iitained  in  Executive  Order 
it  has  been  determined  that 
does  not  have  sufHcient 
implications  to  warrant  the 
of  a  federalism  assessment. 


Executive  Order  12372 
(Intergovi  mmental  Review) 

Catalog  of  Federal  Domestic 
Assistanc  J  Program  Number  20.217, 
Motor  Cai  Tier  Safety.  The  regulations 
implemei  ting  Executive  Order  12372 
regarding  intergovernmental 
consultat  on  on  Federal  programs  and 
activities  apply  to  this  program. 


Reduction  Act 

action  does  not  contain  a 
of  information  requirement 
purpa|ses  of  the  Paperwork 

Act  of  1980  (44  U.S.C.  3501 


Paperwoi  c 

This 
collectioi 
for 

Reductio:  i 
et  seq.) 


National 

This 
for  the 


Environmental  Policy  Act 

has  analyzed  this  action 
of  the  National 
Environiiental  Policy  Act  of  1969  (42 


a(  ency : 


pi rpose I 


U.S.C.  4321  et  seq.]  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  393 

Freight  transportation,  Highway 
safety.  Highways  and  roads.  Motor 
carriers.  Motor  vehicle  safety. 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C 
3102:  49  CPR  1.48. 

Issued  on  January  5, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
(PR  Doc.  94-738  Filed  1-11-94;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agerKy  decisions  and 
nilings,  delegations  of  authority,  fUing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  Na  93-162-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  two  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Iiispection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risic  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 


Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
fedlitate  entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental 
Protection.  APHIS,  USDA.  room  850, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  436-7612. 
For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  write  to  Mr.  Clayton 
Givens  at  the  same  address.  Please  refer 
to  the  permit  numbers  listed  below 
when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
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the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and.  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 

Tlated  article  (see  52  FR  22906). 
the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  appUcation 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  foilouing  genetically 
engineered  organisms: 


Permit  No. 


93-2S2-01 


93-281-01,  renewal  of  permit 
92-174-02,  issued  on  11- 
03-92. 


Permittee 


Monsanto    Agricultural    Com- 
pany. 

Pioneer  H»-Bred  International, 
Incorporated 


Date  is- 
sued 


11-17-93 


11-17-93 


Organisms 


Potato  plarrts  genetically  engineered  to 
express  resistance  to  potato  leaf  roll 
virus. 

Com  plants  genetically  engineered  to 
express  resistance  to  maize  dwarf 
mosaic  vims  strain  A,  maize  chlorotic 
mottle  virus,  or  maize  chlorotic  dwarf 
virus. 


Field  test  location 


Florida. 


Hawaii,  Puerto  Rico. 


The  enviromnental  assessments  and 
findings  of  no  significant  imfwct  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C  4321  et  seq.). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 


of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28. 1979.  and  44 
FR  51272-51274.  August  31. 1979). 


Done  in  Washington,  DC  this  6th  day  of 
January  1994. 

Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc  94-672  Filed  1-11-94;  8:45  am) 
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(DOCKM  No.  93-161-1] 

Receipt  of  Permit  Applications  for 
Release  into  tiie  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  four  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 


Building^  U.S.  Department  of 
Agriculti  re,  14th  Street  and 
Indepeni  ence  Avenue  SW., 
Washing  on.  DC,  between  8  a.m.  and 
4:30  p.m  ,  Monday  through  Friday, 
except  h  )lidays.  Persons  wishing  to 
inspect  s  a  application  are  encouraged  to 
call  ahea  d  on  (202)  690-2817  to 
facihtate'entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
dociunedts  by  writing  to  the  person 
listed  un  ier  FOR  FURTHER  INFORMATION 
CONTACT 

FOR  FUR!  ^BR  INFORMATION  CONTACT:  Dr. 
Arnold  F  oudin.  Deputy  Director, 
Biotechn  ology  Permits,  Biotechnology, 
Biologies ,  and  Environmental 
Protectia  i.  APHIS,  USDA,  room  850, 
Federal  I  uilding,  6505  Belcrest  Road, 
Hyattsvlie,  MD  20782,  (301)  436-7612. 

SUPPLEMINTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 


Genetic  Engineering  Which  Are  Plant 
Pests  or  Wbdch  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  No. 


93-320-01 


93-340-01.  renewal  of  permit 
93-214-01,  issued  on  09- 
10-93. 

93-340-02  „. 


93-341-01 


Applicant 


U.S.  Department  of  Agi^ 
culture.  Agricultural  Re- 
searcli  Service. 

PanAmerican  Seed 


PetoSeed     Company      ncor- 

porated. 
University  of  California,  QerKe- 

ley. 


Done  in  Washington,  DC,  this  6th  day  of 
January  1994. 

Lonnie  J.  King, 

Actng  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(PR  Doc.  94-673  Filed  1-11-94;  8:45  am] 

BILUfta  COOC  3410-34-P 


DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NNa'S).  NOAA,  Commerce. 
ACTION:  Issuance  of  permit 
modifications. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  §§  216.33 
(d)  and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  nine  public 
display  permits  are  modified  to  extend 
tho  authority  to  take  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus)  for  public 


Date  re- 
ceived 


11-16-93 

12-06-^ 

12-06-93 
12-07-93 


Organisms 


Barley  plants  genetically  engineered  to 
express  resistance  to  t>arley  yellow 
dwarf  virus. 

Carrot  plants  genetically  engineered  to 
express  nrxxjified  nutritional  value. 

Carrot  plants  genetically  engineered  to 
express  modified  nutritional  value. 

A  strain  of  the  bacterium  Ervrinia 
herbicola  genetically  engineered  to  irv 
hibit  production  of  3-indole  acetic  acid. 


Field  test  location 


California,  Idaho.  IHi- 
nois. 

Illinois. 


Idaho. 
CaMomia. 


display  durposes  until  December  31, 
1994. 

EFFECTIVE  DATE:  These  modifications  are 
effective  January  1, 1994. 

ADDRESStS:  The  permits,  as  modified, 
are  available  for  review  by  appointment 
in  the  Permits  Division,  Ofi^ice  of 
Protected  Resources,  NMFS,  1315  East- 
West  Hiaiway.  room  13130,  Silver 
Spring.  Maryland  20910,  (301)  713- 
2289. 

SUPPLEMiNTARY  INFORMATION:  The 
foUowini  public  display  permits  have 
been  extended:  Public  Display  Permit 
No.  558,  jssued  to  Loro  Parque,  S.A., 
38400  P  Jerto  de  la  Cruz,  Tenerife. 
Spain;  Public  Display  Permit  No.  588, 
issued  to  Mystic  Marinelife  Aquarium, 
55  Cooga  1  Boulevard,  Mystic, 
Connec-ti  rut  06355-1997;  Public  Display 
Permit  N ).  608,  issued  to  Aquarium  of 
Niagara  I  alls,  701  Whirlpool  Street, 
Niagara  F  alls.  New  York  14301-1094; 
Public  Display  Permit  No.  627,  issued  to 
Horizons,  West,  Ltd.,  dba  Marine  Life 
Aquariuiii,  6001  South  Highway  16, 
Rapid,  C  ty,  South  Dakota  57701;  Public 


Display  Permit  No.  628.  issued  to  the 
Indianapolis  Zoological  Society,  Inc., 
1200  West  Washington  Street, 
Indianapolis,  Indiana  46222;  Public 
Display  Permit  No.  632,  issued  to 
Marine  World  Foundation,  Marine 
World  Parkway,  Vallejo.  California 
94589;  Public  Display  Permit  No.  647, 
issued  to  Gulf  World,  Inc.,  15412  Front 
Beach  Road,  Panama  City  Beach.  Florida 
32407;  Public  Display  Permit  No.  649 
issued  to  Marine  Animal  Productions, 
Inc.,  Gulfport,  Mississippi  39502-4078; 
Public  Display  Permit  No.  656  issued  to 
the  National  Aquarium  in  Baltimore, 
Pier  3.  501  East  Pratt  Street,  Baltimore, 
Maryland  21202.  All  conditions  of  the 
original  permits  and  subsequent 
modifications  shall  remain  in  effect. 

A  voluntary  moratorium  has  been  In 
effect  on  the  removal  of  c^olphins  from 
the  Gulf  of  Mexico  since  Februkry  1990. 
During  that  time,  NMFS  has  extended 
the  public  display  permits  of  permit 
holders,  who  had  previously  been 
authorized  to  capture  Atlantic 
bottlenose  dolphins,  but  deferred 
collecting  the  animals  as  a  result  of  the 
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moratorium.  The  permit  holders  listed 
above  have  requested  that  their  permits 
authorizing  the  collection  of  dolphins 
be  extended  through  1994.  NMFS  has 
granted  their  requests.  However,  in  light 
of  questions  about.the  status  and  health 
of  wild  populations  of  Atlantic 
bottlenose  dolphins  and  the  availability 
of  dolphins  from  soiuces  other  than  the 
wild.  NMFS  is  continuing  to  ask 
collectors  to  participate  in  a  voluntary 
moratorium  on  dolphin  collection. 
^JMFS  will  consider  requests  to  collect 
only  if  there  is  reasonable  indication 
that  dolphins  from  the  wild  are 
necessary  to  maintain  a  public  display 
collection. 

Dated:  January  S.  1994. 
William  W.  Fox.  Jr.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc  94-697  Filed  1-11-94;  8:45  am) 
BIUJNO  COM  3S10-23-M 


DEPARTMENT  OF  DEFENSE 

Pul>ilc  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTKM:  Notice. 

The  E)epartment  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

ri(/e:  DoD  FAR  Supplement  (DFARS), 
Part  225,  International  Acquisition,  and 
Subpart  252.2,  Texts  of  Provisions  and 
Qauses. 

Type  of  request:  Emergency 
Processing — Approval  date  requested: 
December  31, 1993. 

Number  of  respondents:  3,465. 

Responses  per  respondent:  4.7. 

Annual  responses:  16,333. 

Average  burden  per  response:  .25 
Hours. 

Annual  burden  hours:  4,083. 

Needs  and  uses:  The  provisions  at 
DFARS  252.225-7006,  Buy  American 
Act — ^Trade  Agreements  Act — Balance  of 
Payment  Program  Certificate,  and 
252.227-7035,  Buy  American  Act- 
North  American  Free  Trade  Agreement 
Implementation  Act — ^Balance  of 
Payments  Program  Certificate,  require 
ofi'erors  to  identify  end  products  that  are 
not  domestic.  This  information  is 
necessary  to  evaluate  ofi'erors  under 
policy  providing  a  preference  for  certain 
products.  Under  trade  agreements, 
including  the  North  American  Free 
Trade  Agreement  Implementation  Act. 
tmless  specifically  exempted  by  statute 
or  regulation,  agencies  are  required  to 


evaluate  ofiiers  (over  certain  dollar 
limitations),  without  regard  to 
restrictions  of  the  Buy  American  Act  or 
the  Balance  of  Payments  program. 
Ofiierors  identify  excluded  end  products 
in  these  two  provisions. 

Affected  public:  Businesses  of  other 
for-profit;  non-profit  institutions;  and 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

0MB  desk  officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefiierson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202-4302. 

Dated:  January  6. 1994. 

L.M.Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-675  Filed  1-11-94;  8:45  am] 

BttJJMQ  coot  M0O-04-M 


Office  of  the  Secretary 

Industry  Executive  Subcommittee  of 
ttie  National  Security 
Telecommunications  Advisory 
Committee;  Meeting 

AGENCY:  National  Communications 
System.  DoD. 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  Industry  Executive 
Subcommittee  of  the  National  Security 
Telecommunications  Advisory 
Committee  will  be  held  on  Monday, 
January  31, 1994  from  9  a.m.  to  3  p.m. 
at  the  Mitre-Hayes  Building,  7525 
Colshire  Drive,  McLean,  VA  27006.  The 
agenda  is  as  follows: 
—Call  to  Order 
— NSTAC  XVI  Planning  and  Status  of 

NSTAC  XV  Recommendations 
— lES-OMNCS-COP  Issues  Ad  Hoc 

Group 
—Common  Channel  Signaling  Task 

Force 
— Wireless  Services  Task  Force 
— National  Information  Infrastructure 

Task  Force 
— Network  Security  Steering  Committee 
—Global  Games 
— New  Business 
— Ad  joummen  t 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 


with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (703)  692-9274  or  write 
the  Manager,  National  Communications 
System,  701  S.  Court  House  Road.  ■ 
Arlington.  VA  22204-2196. 

Dated:  January  6, 1994. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc  94-676  Filed  1-11-94;  8:45  am] 
MLUNO  coot  BOOT  (M  M 


Defense  Science  Board  Task  Force  on 
Defense  Acquisition  Reform  (Ptiase  H); 
Meeting 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Acquisition 
Reform  (Phase  11)  will  meet  in  closed 
session  on  February  9, 1994  at  the 
Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  further  define  the 
elements  of  pilot  industry  initiatives  for 
jet  engines  and  a  segment  of  electronics, 
further  define  the  elements  of  pilot 
initiatives  for  two  unified  commands, 
and  assess  the  DoD  review  comments  on 
our  Phase  I  report  and  recommend 
changes  in  approach  if  appropriate. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Pated:  January  6, 1994. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  94-678  Filed  1-11-94;  8:45  am) 
DItLIWO  coot  ttnt  9%  M 


Defense  Science  Board  Task  Force  on 
Chemical  Weapons;  Meeting 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Chemical  Weapons  will 
meet  in  closed  session  on  March  24-25, 
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1994  at  the  Pentagon,  Arlington. 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  all  available  intelligence 
and  reports  of  detection  of  chemical 
agents  and  toxins  during  Desert  Shield, 
liesert  Storm,  and  the  post  war  period. 
Also,  review  scientific  and  medical 
evidence  relating  exposure  to  nerve 
agents  at  low  levels  and  long  term 
health  effects. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C  App.  II  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  6, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc  94-679  Filed  1-11-94;  8:45  am] 

BIUMOCOOE  S0CCO<  M 


Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board;  Meeting 

action:  Notice. 


In  aa  ordance  with  section  10(a)(2)  of 
the  Fedi  sral  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  o  the  following  Committee 
meeting : 

Date  i  >f  Meeting:  Wednesday,  January 
26, 199'  thru  Friday.  January  28, 1994. 
0800  to  approximately  1700. 

Place  Los  Alamos  National 
Laborati  )ry,  J.  Robert  Oppenheimer 
Study  C  enter,  Los  Alamos.  New  Mexico. 

Matte  ns  To  Be  Considered:  Research 
and  Development  proposals  requesting 
SEiyDP  funds  in  excess  of  $1M  will  be 
revieweil. 

This  meeting  is  open  to  the  public.   ■ 
Any  interested  person  may  attend, 
appear  lefore,  or  file  statements  with 
the  Scie  itific  Advisory  Board  at  the 
time  ani  in  the  manner  permitted  by  the 
Board. 

For  F\  \rther  Information  Contact:  Ms. 
Ann  Ma  xwell  or  Mr.  John  Rupnik,  2200 
Clarend  jn,  suite  900,  Arlington,  VA 
22201, ;  03-525-9400. 

Dated:  anuary  6, 1994. 
LALByi  im, 

AltemaU  OSD  Federal  Register  Liaison 

Officer.  Oepartment  of  Defense. 

(PR  Doc.  J94-677  Filed  1-11-94;  8:45  am] 

BILUNO  C<  OC  5000  04  M 


Per  Die<  n,  Travel  and  Transportation 
Allowance  Committee 


AGENCY: 

Transpdrti 

DoD. 


Per  Diem,  Travel  and 
ation  Allowance  Committee. 


ACTION:  Publication  of  changes  in  per 
diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  174.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possession  of  the  United  States.  Bulletin 
Number  174  is  being  pubhshed  in  the 
Federal  Register  to  assure  that  travelers 
are  paid  per  diem  at  the  most  current 
rates. 

EFFECTIVE  DATE:  January  1, 1994. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 

The  text  of  the  Bulletin  follows: 
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LOCALITY 


ALASKA: 
ADAK  5/ 
ANAKTUVUK  PASS 
ANCHORAGE 
06.01.-09-15 
09-16--05-31 
ANIAK 
ATQASUK 
BARROW 
BETHEL 
SETTLES 
COLD  BAY 
COLDFOOT 
CORDOVA 
CRAIG 

DILLINGHAM 

DUTCH  HARBOR-UNALASKA 
EIELSON  AFB 

05-15--09-15 

09-16-. 05-14 
ELMENDORF  AFB 

06-01-. 09-15 

09-16--05-31 
EMMONAK 
FAIRBANKS 

05-15--09-15 

09-16-. 05-14 
FALSE  PASS 
FT.  RICHARDSON 

06-01-. 09-15 

09-16--05-31 
FT.  WAINWRIGHT 

05-15--09-15 

09-16--05-14 
HOMER 

05-01.-09-30 

10-01-. 04. 30 
JUNEAU 

04.30--09-14 

09-15--04-29 
KATMAI  NATIONAL  PARK 


MAXIMUM 

LODGING  M&IE 

AMOUNT  RATE 

(A)   +  (B) 


$  10 
83 

174 
82 
73 

129 

105 
82 
65 

110 
95 
60 
67 
85 

113 

106 
68 

174 
82 
62 

106 
68 
80 

174 
82 

106 
68 

71 
53 

92 
78 
89 


$  34 
57 

67 
58 
36 
86 
83 
69 
45 
54 
59 
81 
35 
64 
67 

59 
55 

67 
58 
61 

59 

55 
37 

67 
58 

59 
55 

60 
62 

74 
73 
59 


MAXIMUM 
PER  DIEM 

RATE 
-   (C) 


$  44 
140 

241 
140 
109 
215 
188 
151 
110 
164 
154 
141 
102 
149 
180 

165 
123 

241 
140 
123 

165 
123 
117 

241 

140 

165 
123 

131 
115 

166 
151 
148 


EFFECTIVE 
DATE 


10-01-91 
12-01-90 

06-01-94 
01-01-94 
07-01-91 
12-01-90 
11-01-93 
10-01-93 
12-01-90 
07-01-93 
10-01-92 
01-01-94 
07-01-91 
11-01-93 
05-01-92 

05.15-94 
01-01.94 

06-01.94 
01-01.94 
10.01.93 

05.15-94 
01-01-94 
06-01.91 

06.01.94 
01.01.94 

05-15-94 
01.01.94 

05-01-93 
12-01.92 

04.30-94 
01-01-94 
12.01-90 
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KAXIMUM  PER  DIEM  RATES 
COMMONWEALTHS  OF  PUERTO 
POSSESSIONS  OF  THE  UNIT 
EMPLOYEES 


!X)R  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
;D  states  by  federal  government  CIVILIAN 


LOCALITY 


ALASKA:  (CONT'D) 
KENAI-SOLDOTNA 

04.02--09-30 

10-01--04-01 
KETCHIKAN 

04-01--09.30 

10-01--03-31 
KING  SALMON  3/ 
KLAWOCK 
KODIAK 
KOTZEBUE 
KUPARUK  OILFIELD 
METLAKATLA 
MURPHY  DOME 

05-15--09-15 

09-16--05-14 
NELSON  LAGOON 
NOATAK 
NOME 
NOORVIK 
*  PETERSBURG 
POINT  HOPE 
POINT  LAY  6/ 
PRUDHOE  BAY-DEADHORSE 
SAND  POINT 
SEWARD 

05-01--09-30 

10-01.-04-30 
SHUNGNAK 

SITKA-MT.  EDGECOMBE 
SKAGWAY 

04-01--09-30 

10-01--03-31 
SPRUCE  CAPE 
ST.  GEORGE 
ST.  MARY'S 
ST.  PAUL  ISLAND 
TAN ANA 
TOK 

05-02-. 09-30 

10-- 01- -05-01 


JMI 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

$104 

$  74 

$178 

67 

71 

138 

82 

68 

150 

69 

70 

139 

75 

59 

134 

75 

36 

111 

74 

65 

139 

133 

87 

220 

75 

52 

127 

79 

44 

123 

106 

59 

165 

68 

55 

123 

102 

39 

141 

133 

87 

220 

71 

67 

138 

133 

87 

220 

72 

64 

136 

99 

61 

160 

106 

73 

179 

73 

60 

133 

75 

36 

111 

90 

65 

155 

52 

62 

114 

133 

87 

220 

79 

71 

150 

82 

68 

150 

69 

70 

139 

74 

'65 

139 

100 

39 

139 

77 

59 

136 

62 

63 

125 

71 

67 

138 

60 

58 

118 

51 

57 

108 

04-02-94 
01-01-94 

04-01-94 
01-01-94 
12-01-90 
07-01-91 
01-01-94 
05-01-93 
12-01-90 
07-01-91 

05-15-94 
01-01-94 
06-01-91 
05-01-93 
10-01-93 
05-01-93 
05-01-92 
12-01-90 
12-01-90 
11-01-93 
07-01-91 

05-01-94 
01-01-94 
05-01-93 
01-01-94 

04-01-94 
01-01-94 
01-01-94 
06-01-91 
06-01-93 
10-01-93 
10-01-93 

05-02-94 
01-01-94 
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LOCALITY 


ALASKA:  (CONT'D) 
UMIAT 
VALDEZ 

05-01--09.14 
09-15-. 04-30 
WAINWRIGHT 
WALKER  LAKE 
WRANGELL 

04-01.-09-30 
10-01.-03-31 
YAKUTAT 

OTHER  3,  4,  6/ 
AMERICAN  SAMOA 
GUAM 
HAWAII: 

ISLAND  OF  HAWAII:  HILO 
ISLAND  OF  HAWAII:  OTHER 
ISLAND  OF  KAUAI 
04-01--11-30 
12-01.-03.31 
ISLAND  OF  KURE  1/ 
ISLAND  OF  MAUI 
04-01.-11.30 
12.01. .03.31 
ISLAND  OF  OAHU 
OTHEIR 
JOHNSTON  ATOLL  2/ 
MIDWAY  ISLANDS   1/ 
NORTHERN  MARIANA  ISLANDS: 
ROTA 
SAIPAN 
TINIAN 
OTHER 
PUERTO  RICO: 
BAYAMON 

05-01--12-14 
12-15--04-30 
CAROLINA 

05-01--12-14 
12-15-. 04. 30 


MAXIMUM 

LODGING  M&IE 

AMOUNT  RATE 

(A)   +  (B) 


$  97 

95 
79 
90 
82 

82 
69 
77 
63 
85 
155 

73 
80 

110 
122 


79 

96 

105 

79 

21 


68 

100 

50 

20 


93 

116 

93 

116 


$  63 


MAXIMUM 
PER  DIEM 

RATE 
-  (C) 


EFFECTIVE 
DATE 


$160 


61 

156 

59 

138 

75 

165 

54 

136 

68 

150 

70 

139 

58 

135 

48 

111 

47 

132 

75 

230 

61 

134 

71 

151 

75 

185 

76 

198 

13 

13 

71 

150 

73 

169 

62 

167 

62 

141 

20 

41 

13 

13 

55 

123 

69 

169 

55 

105 

13 

33 

73 

166 

76 

192 

73 

166 

76 

192 

12-01-90 

05-01-94 
01.01-94 
12-01.90 
12-01-90 

04-01-94 
01-01.94 
11-01.93 
01-01-93 
12-01-91 
05-01-93 

06-01-93 
06-01-93 

06-01-93 
12-01-93 
12-01-90 

06-01-93 
12-01-93 
06-01-93 
06-01-93 
10-01-93 
12-01-90 

01-01-93 
01-01-93 
01-01-93 
12-01-90 


09-01-93 
12-15-93 

09-01-93 
12-15-93 
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LOCALITY 


MAXIMUM 

LODGING  M&IE 

AMOUNT  RATE 

(A)   +  (B) 


PUERTO  RICO:  (CONT'D) 

FAJARDO  (INCL  CEIBA,  LUQUILU 

04-16--12-10 

12-11--04-15 
FT.  BUCHANAN  (INCL  GSA  SERV 

05-01--12-14 

12-15--04-30 
MAYAGUEZ 
PONCE 
ROOSEVELT  ROADS 

04-16--12-10 

12-11--04-15 
SABANA  SECA 

05-01..12-14 

12-15--04-30 
SAN  JUAN  (INCL  SAN  JUAN  COAS 

05-01.-12-14 

12-15--04-30 
OTHER 
VIRGIN  ISLANDS  OF  THE  U.S. 

06-02--12-19 

12-20-. 06-01 
WAKE  ISLAND  2/ 
ALL  OTHER  LOCALITIES 


AND  HUMACAO) 

$  65      $  52 

110        52 

dTR,  GUAYNABO) 

93        73 

116       76 

85        65 

96       75 


1/  Cominercial  facilities  are 
expense  rate  covers  charges  for 
additional  allowance  for  inci 
the  amount  paid  for  Government 


2/  Commercial  facilities  are 
contractor  operated  quarters  anc 
per  diem  rate  is  the  amount  nee 
^nd  incidental  expenses. 


net 


es 


3/  On  any  day  when  US  Governmert 
U.S.  Government  or  contractor  mes 
incidental  expense  rate  of  $19.^5 


MAXIMUM 
PER  DIEM 

RATE 
-   (C) 


EFFECTIVE 
DATE 


65 
110 


52 
52 


93  73 
116  76 
GUARD  UNITS) 

93  73 
116       76 

63       52 


180 

255 

4 

20 


112 

120 

17 

13 


$117 
162 

166 
192 
150 
171 

117 

162 

166 
192 

166 
192 
115 

292 

375 

21 

33 


10-01-93 
12-11-93 

09-01-93 
12-15-93 
08-01-92 
09-01-93 

10-01-93 
12-11-93 

09-01-93 
12-15-93 

09-01-93 
12-15-93 
08-01-92 

09-01-93 
12-20.93 
12-01-90 
12-01-90 


FOOTNOTES 


net 


available.  The  meal  and  incidental 
meals  in  available  facilities  plus  an 
dertal  expenses  and  will  be  increased  by 
c uarters  by  the  traveler. 


available.   Only  Government -owned  and 
mess  are  available  at  this  locality.  This 
sary  to  defray  the  cost  of  lodging,  meals 


or  contractor  quarters  are  available  and 
sing  facilities  are  used,  a  meal  and 
is  prescribed  to  cover  meals  and 
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incidental  expenses  at  Shemya  AFB,  Clear  AFS,  Galena  APT  and  King  Salmon 
APT.  This  rate  will  be  increased  by  the  amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  $4  for  each  meal  procured  at  a  commercial 
facility.  The  rates  of  per  diem  prescribed  herein  apply  from  0001  on  the 
day  after  arrival  through  2400  -on  the  day  prior  t-o  the  day  of  departure . 

4/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchitka  Island,  Alaska.  This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.   The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day 
prior  to  the  day  of  departure. 

5/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed 
in  the  table.   This  rate  will  be  increased  by  the  amount  paid  for  U.S. 
Government  or  contractor  quarters. 

6/  The  meal  rates  listed  below  are  prescribed  for  the  following  locations 
in  Alaska:   Cape  Lisburne  RRL,  Cape  Newenham  RRL,  Cape  Romanzof  APT,  Fort 
Yukon  RRL,  Indian  Mtn  RRL,  Sparrevohn  RRL.  Tatalina  RRL,  Tin  City  RRL. 
Barter  Island  AFS,  Point  Barrow  AFS,  Point  Lay  AFS  and  Oliktok  AFS.   The 
amount  to  be  added  to  the  cost  of  government  quarters  in  determining  the 
per  diem  will  be  $3.50  plus  the  following  amount: 


DOD  Personnel 
Non-DOD  Personnel 


Daily  Rate 
$13 
$30 


aiuMQ  COM  3rto-et.e 


Dated:  January  6, 1994. 
LAf.  Bynum, 

Alternate  OSD  Federal  ReffSter  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc  94-680  Filed  1-11-94;  8:45  ami 
WLUNQ  COOC  S0OO-O4-M 

Department  Of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  3  &  4  February  1994. 

Time  of  Meeting:  0830-1700. 

Place:  Washington.  DC,  Pentagon. 

Agenda:  The  Army  Science  Board's 
C3I  Issue  Group  study  team  will  meet 
on  3  February  1994  in  conference  room 
3E384  and  4  February  1994  in 
conference  room  2E465  to  finalize  their 
study  on  "Moving  Army  Tactical 
Command  and  Control  System  (ATCCS) 
from  a  Character-oriented  Message 
System  to  a  Data-Oriented  Message 
System."  This  meeting  will  be  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Anny  Science  Board. 
|FR  Doc.  94-791  Filed  1-11-94;  8:45  am] 
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Military  Personal  Property  and  Claims 
Symposium— Open  Meeting 

AGENCY:  Military  Traffic  Management 

Command,  DOD. 

ACTION:  Notice  of  open  meeting. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting. 

Name  of  Committee:  Military  Personal 
Property  and  Claims  Symposium. 

Date  of  the  Meeting:  Thursday,  27 
January  1994. 

Place:  Best  Western  Old  Colony  Inn 
Alexandria,  VA. 

Time:  0830-1600. 

Agenda:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  the  free  exchange  of 
ideas  with  the  public  on  procedural 
changes  to  the  Personal  Property  Traffic 
Management  Regulation.  DOD  4 


500.34!  L  and  the  handling  of  other 
matters  of  mutual  interest  concerning 
the  Department  of  Defense  Personal 
Property  Shipment  and  Storage 
Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
QSS,  (7D3)  75&-0754,  Between  0800- 
1630  hi  urs.  Topics  to  be  discussed 
should  36  received  on  or  before  7 
Januar)  1994. 
Kennetfa  L  Denton. 
Army  Ft  deral  Fegister  Liaison  Officer. 
IFR  Doc  94-792  Filed  1-11-94;  8:45  ami 
Biumo  ciooE  3no-es-M 
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DEPAFTTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comml  ssion 

[Docket  No.  ER93-712-000,  et  al.] 

PSI  Em  irgy,  Inc.,  et  al.;  Electric  Rate 
and  Co  porata  Regulation  Filings 

January  >,  1994. 

Takeinotice  that  the  following  filings 
have  baeh  made  with  the  Commission: 

1.  PSI  Hnefgy,  Inc. 

[Docket  No.  ER93-71 2-000] 

Takeinotice  that  PSI  Energy.  Inc.  (PSI) 
and  thel  City  of  Logansport,  Indiana  on 
December  17, 1993,  tendered  for  filing 
additional  supporting  information  to  the 
FERC  Filing  in  Docket  No.  ER93-712- 
000  to  comply  with  a  FERC  staff  request. 

Copies  Oi  the  filing  were  served  on  the 
City  of  Logansport  Indiana  and  the 
Indians  Utilitv  Regulatory  Commission. 

Comi  nent  date;  January  20. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  Mid  of  this  notice. 

2.  Madison  Gas  Electric  Co. 

(Docket  No.  ER94-6&-000] 

Takeinotice  that  on  December  17, 
1994,  Madison  Gas  and  Electric 
Company  (MGE)  tendered  for  filing  with 
the  Fecferal  Energy  Regulatory 
Commission  revised  pages  frx)m  the 
Interchange  Agreements  it  and 
Heartlafid  Energy  Services,  Inc.  (HES). 
The  re\  ision  caps  the  price  of  the  daily 
rate  for  Negotiated  Capacity  and  General 
Purpssi !  Energy  at  the  rate  for  weekly 
sd^icfe  JviGE  and  HES  respectfully 
\_j^uest  an  effective  date  of  December 
31, 199  J. 

MGE  states  that  a  copy  of  the  filing 
has  be€  n  provided  to  HES  and  the 
Public  Jervice  Commission  of 
Wiscon  sin. 

Comi  nent  date:  January  20, 1994,  in 
accord)  nee  with  Standard  Paragraph  E 
at  the  6  id  of  this  notice. 
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3.  Florida  Power  Corp. 

(Docket  Na  ER94-27S-000) 

Take  notice  that  on  December  16. 
1993.  Florida  Power  Corporation 
(Florida  Power)  requested  the 
Commission  to  disclaim  jurisdiction 
over  agreements  under  which  Florida 
Power  rents  distribution  facilities  to  the 
City  of  Mount  Dora.  Florida,  and  Reedy 
Creek  Utilities  Company,  respectively, 
or,  if  the  Commission  asserts 
jurisdiction,  to  accept  the  agreements 
for  filing  to  become  effective  September 
1, 1988  and  June  5, 1978,  respectively. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Co. 

IDocket  No.  ER94-27&-0001 

Take  notice  that  on  December  16. 
1993.  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  the 
Interconnection  Agreement  (Agreement) 
between  The  United  States  of  America 
on  Behalf  of  The  Colorado  River  Indian 
Irrigation  Project  (CRIP)  and  APS  and 
Service  Schedules  A  and  B  to  the 
Agreement. 

The  Agreement  provides  a  means  by 
which  the  Parties  will  develop  and 
operate  their  respective  electric  systems 
in  a  coordinated  manner.  The  Service 
Schedules  allow  for  various  reciprocal 
transmission  related  services. 

Copies  of  this  filing  have  been  served 
upon  CRIP  and  the  Arizona  Corporation 
Commission. 

Comment  date:  January  20. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PaciflCorp 

(Docket  No.  ER94-283-0001 

Take  notice  that  PacifiCorp,  on 
December  17. 1993.  tendered  for  filing 
in  accordance  with  the  Commission's 
Order  pertaining  to  agreements 
involving  final  amnesty  for 
jurisdictional  service  and  waiver  of 
notice,  issued  July  30, 1993  under 
Docket  No.  PL93-2-002,  (Final  Order) 
the  Western  Systems  Coordinating 
Council  (WSCC)  Agreement,  as 
amended,  dated  August  4, 1967  and  the 
Western  Systems  Coordinating  Council 
Agreement,  dated  November  18, 1993. 

Copies  of  this  filing  were  supplied  to- 
all  parties  to  the  WSCC  Agieement.  the 
Public  Utility  Commission  of  Oregon 
and  the  Utah  Public  Service 
Commission. 

PacifiCorp  requests  that  the 
Commission  disclaim  jurisdiction  of  the 
WSCC  Agreements  or  if  the  Commission 
does  assert  jurisdiction  PacifiCorp 
requests  in  accordance  with  the  Final 
Order  and  18  CFR  35.11  of  the 


Commission's  Rules  and  Regulations 
and  that  a  waiver  of  prior  notice 
requirements  be  granted. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Public  Service  Corp. 

(Docket  No.  ER94-284-0001 

Take  notice  that  on  December  17, 
1993.  Wisconsin  Public  Service 
Corporation  (WPSC)  tendered  for  filing 
an  executed  "Transmission  Service 
Agreement  between  WPS  and  Heartland 
Energy  Services  Inc.  The  Agreement 
provides  for  transmission  service  under 
the  T-1  Transmission  Tariff.  FERC 
Original  Volume  No.  4. 

WPS  asks  that  the  agreement  become 
effective  January  1. 1994. 

Comment  date:  January  20. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Co. 

(Docket  No.  ER94-286-000) 

Take  notice  that  on  December  20. 
1993.  New  England  Power  Company 
(NEP)  submitted  for  filing  executed 
Amendments  to  its  Service  Agreements 
with  Granite  State  Electric  Company, 
New  Hampshire  Electric  Cooperative, 
and  the  Town  of  Littleton,  New 
Hampshire  (hereinafter  Customers) 
under  NEP's  FERC  Electric  Tariff, 
Original  Volume  No.  1. 

NEP  states  that  the  proposed 
Amendments  provide  a  monthly  credit 
to  its  New  Hampshire  Customers  based 
on  a  portion  of  the  savings  received  by 
NEP  through  the  issuance  of  tax-exempt 
financing  authorized  by  the  State  of 
New  Hampshire. 

NEP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  Amendments  may  become 
effective  on  January  1, 1994. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Green  Mountain  Power  Corp. 

(Docket  No.  ER94-287-000] 

Take  notice  that  on  Etecember  20, 
1993,  Green  Mountain  Power 
Corporation  (GMP)  tendered  for  filing  a 
Service  Agreement  and  Certificate  of 
Concurrence  for  Montaup  Electric 
Company  under  FERC  Electric  Tariff 
No.  2,  known  as  GMP's  Opportunity 
Transaction  Tariff  (Tariff).  The  Service 
Agreement  is  intended  to  sujjersede  the 
unexecuted  Service  Agreement  for 
Eastern  Utilities  Associates.  The  Service 
Agreement  and  Certificate  of 
Concurrence  will  allow  Montaup  to 
enter  into  transactions,  including 
exchange  unit  transactions,  in 


accordance  with  the  Tariff.  No  terms  or 
conditions  of  the  Tariff  are  affected  by 
the  form  of  Service  Agreement. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Mid%vest  Power  Systems  Inc 

(Docket  No.  ER94-288-000) 

Take  notice  that  on  December  20, 
1993,  Midwest  Power  Systems  Inc. 
(MPSI)  tendered  for  filing  a 
"Construction  and  Financing 
Agreement"  (Financing  Agreement) 
dated  March  5, 1990,  and  a  "First 
Amendment  to  Financing  Agreement" 
(Amendment)  dated  Decem^r  10, 1992, 
between  Associated  Electric 
Cooperative.  Inc  (AEC)  and  Iowa  Power 
Inc..  n/k/a  MPSI.  The  Financing 
Agreement  and  the  Amendment  provide 
for  the  financing  of  MPSI's  portion  of 
certain  MINT  Line  project  facilities  by 
AEC  MPSI  received  no  financial  gain 
from  the  Financing  Agreement  and  the 
Amendment. 

On  July  30. 1993.  the  Commission 
issued  its  "Final  Order"  in  Docket  No. 
PL93-2-002.  "Prior  Notice  and  Filing 
Requirement",  clarifying  that 
agreements  for  joint  ownership  of 
transmission  facilities  must  be  filed. 
The  Final  Order  also  established  an 
amnesty  period  during  which  such 
filings  can  be  brought  up  to  date.  This 
filing  falls  within  the  provisions  of  the 
amnesty  period. 

MPSI  requests  a  waiver  of  the 
Commission's  rules  so  that  the 
Financing  Agreement  may  be  approved 
retroactive  to  March  5. 1990,  ana  the 
Amendment  may  be  approved 
retroactive  to  October  1, 1992. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Associated  Electric  and 
the  Iowa  Utilities  Board. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  MidMrest  Power  Systems  Inc. 

(Docket  No.  ER94-289-000] 

Take  notice  that  on  December  20, 
1993,  Midwest  Power  Systems.  Inc. 
(MPSI)  tendered  for  filing  a  Peaking 
Capacity  Sales  Agreement  (Agreement) 
dated  June  6, 1991,  between  Com  Belt 
Power  Cooperative  (Com  Belt)  and  Iowa 
Public  Service  Company,  n/k/a  MPSI. 
This  Agreement's  principle  purpose  is 
to  estabhsh  terms  for  MPSI  to  purchase 
capacity  and  energy  from  Com  Belt  from 
June  1, 1994,  through  September  30, 
2000.  Paragraph  12  of  the  Agreement 
allows  for  MPSI  to  sell  capacity  and 
energy  to  Com  Belt,  at  Com  Belt's  sole 
option,  in  the  months  of  October  and 
November  of  each  respective  year. 


On  July  30, 1993,  the  Commission 
issued  its  "Final  Order"  in  Docket  No. 
PL93-2-O02,  "Prior  Notice  and  Filing 
Requirements",  clarifying  that 
agreements  for  "the  sale  of  electric 
power  and  energy  to  any  person  "  must 
be  filed.  The  Final  Order  also 
established  an  amnesty  period  during 
which  such  filings  can  be  brought  up  to 
date.  This  filing  falls  within  the 
provisions  of  the  amnesty  period. 

MPSI  requests  that  the  Peaking 
Capacity  Sales  Agreement  be  approved 
effective  June  1, 1994. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Cora  Belt  and  the  Iowa 
Utilities  Board. 

Comment  date:  January  20. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Midwest  Power  Systems  Inc. 

(Docket  No.  ER94-290-0001 

Take  notice  that  on  December  20, 
1993,  Midwest  Power  Systems  Inc. 
(MPSI)  tendered  for  filing  a 
Transmission  Line  Terminal  Facilities 
Agreement  (Facilities  Agreement)  dated 
March  5, 1990,  between  Nebraska  Public 
Power  District  (NPPD);  Omaha  Public 
Power  District  (OPPD),  City  of  Lincoln. 
Nebraska  (Lincoln);  and  Iowa  Power 
Inc..  n/k/a  MPSI.  "The  primary  purpose 
of  the  Facilities  Agreement  is  to  provide 
for  the  construction,  finance, 
maintenance,  and  ownership 
responsibilities  of  the  Cooper  Terminal 
Facilities.  MPSI.  OPPD.  and  Lincoln 
shall  make  payments  to  NPPD  for  the 
right  to  use  the  Cooper  Substation, 
including  the  Cooper  Terminal 
Facilities,  for  the  purpose  of  scheduling 
power  and  energy  transactions  pursuant 
to.the  MINT  Line  Coordinating 
Agreement. 

On  July  30, 1993,  the  Commission 
issued  its  "Final  Order"  in  Docket  No. 
PL93-2-002,  "Prior  Notice  and  Filing 
Requirements",  clarifying  that 
agreements  for  the  joint  ownership  of 
transmission  facilities  must  be  filed. 
The  Final  Order  also  established  an 
amnesty  period  during  which  such 
filings  can  be  brought  up  to  date.  This 
filing  falls  within  the  provisions  of  the 
amnesty  period. 

MPSI  resp>ectfully  requests  a  waiver  of 
the  Commission's  rules  so  that  the 
Transmission  Line  Facilities  Agreement 
may  be  approved  retroactive  to  March  5, 
1990. 

MPSI  states  that  copies  of  this  filing 
were  served  on  NPPD,  OPPD,  and 
Lincoln  and  the  Iowa  Utilities  Board. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Northeast  Utilities  Service  Co. 

(Docket  No.  ER94-291-0001 

Take  notice  that  on  December  20, 
1993.  Northeast  Utilities  Service 
Company  (NUSCO)  tendered  for  filing  a 
Service  Agreement  to  provide  non-firm 
transmission  service  to  Massachusetts 
Mimicipai  Wholesale  Electric  Company 
(MMWEC)  under  the  NU  System 
Companies'  Transmission  Service  Tariff 
No.  2.  NUSCO  states  that  a  copy  of  this 
information  has  been  mailed  to 
MMWEC. 

Comment  date:  January  20.  i994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PacifiCorp 

(Docket  No.  ER94-292-000) 

Take  notice  that  PacifiCorp,  on 
December  20, 1993.  tendered  for  filing 
in  accordance  with  Commission's  Order 
pertaining  to  agreements  involving  final 
amnesty  for  jurisdictional  service  and 
waiver  of  notice,  issued  July  30. 1993 
under  Docket  No.  PL93-2-002. 
agreements  which  contain  provisions 
involving  a  return  of  energy  losses 
associated  with  the  purchase  of  Formula 
Power  Transmission  service  from  the 
Bonneville  Power  Administration 
(Bonneville). 

Copies  of  this  filing  were  suppUed  to 
Bonneville,  the  Public  Utihty 
Commission  of  Oregon  and  the  Utah 
Public  Service  Commission.  PacifiCorp 
requests  in  accordance  with  18  CFR 
35.11  of  the  Commission's  Rules  and 
Regulations  and  that  a  waiver  of  prior 
notice  requirements  be  granted  and  that 
the  filed  agreements  be  accepted  for 
filing  effective  as  indicated  for  each  of 
the  agreements. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PacifiCorp 

(Docket  No.  ER94-293-000] 

Take  notice  that  PacifiCorp,  on 
December  20. 1993,  tendered  for  filing 
a  Draf^  Harrison  Interconnection  and 
Transmission  Facilities  Conveyance 
Agreements  between  PacifiCorp  and 
Portland  General  Electric  Company 
(Portland  General),  dated  September  9, 
1993  which  provide  for  an 
interconnection  between  PacifiCorp 's 
and  Portland's  systems  at  PacifiCorp's 
Harrison  Substation. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  pursuant  to  the 
Commission's  Final  Order  in  Docket  No. 
PL93-2-002  and  that  an  effective  date  of 
October  31, 1990  be  assigned  to  the  filed 
agreement. 


>f  this  filing  were  supplied  to 
the  Public  Utility 
of  Oregon. 
Commekit  date:  January  20, 1994,  in 
accordant  e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Copies 
Portland 
Commission 


15.  Pacifii  :orp 

[Docket  No  ER94-294-0001 

Take  nc  tice  that  on  December  20, 
1993.  Pac  fiCorp  tendered  for  filing. 
Amendmi  mt  No.  2  to  Contract  No.  14- 
06-100-1 152.  Contract  Between  The 
United  St  ites  of  America  and  PacifiCorp 
For  Use  o  Facilities  For  The 
Transmis  ion  of  Electrical  Power  and 
Energy  w  lereby  PacifiCorp  provides 
transfers  o  the  Bureau  of  Reclamation 
(BuRec)  qurbank  Pumping  Plants  No.  2 
and  No. 

Pacific  )rp  requests  a  waiver  of  the 
Commiss  on's  prior  notice 
requiremi  mts. 

Copies  bf  this  filing  have  been 
supplied  to  BuRec.  the  South  Columbia 
Basin  Irrigation  District,  the  Washington 
Utilities  and  Transportation 
Commission,  the  Public  Utility 
Commis^on  of  Oregon  and  the  Utah 
Public  Service  Commission. 

Comment  date:  January  20,  1994,  in 
accordanbe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Paci 


>rp 


(Docket  Nf  ER94-295-000] 

Take  notice  that  PacifiCorp  on 
Decembw  20, 1993,  tendered  for  filing 
a  Letter  Agreement  between  PacifiCorp 
and  the  City  of  Idaho  Falls,  Idaho  (Idaho 
Falls),  daled  January  16. 1989  for 
reciprocal  emergency  backup  electrical 
service.  T 

Pacifidorp  requests  a  waiver  of  prior 
notice  bej  granted  and  that  an  effective 
date  of  February  28. 1989  be  assigned  to 
the  Letter  Agreement.  This  date  is  the 
date  Idaljo  Falls  executed  the  Letter 
Agreement. 

Copies)  of  this  filing  were  supplied  to 
Idaho  Falls  and  the  Bonneville  Power 
Adminispation. 

ComnJ^nt  date:  January  20. 1994.  in 
accordaijce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Power  and  Ligfat  Co. 

(Docket  N|).  ER94-296-000)  . 

Take  niotice  that  on  December  17. 
1993.  Wisconsin  Power  and  Light 
Company  tendered  for  filing  with  the 
Federal  fnergy  Regulatory  Commission 
four  Letter  Agreements  between 
Wisconsin  Power  and  Light  Company 
(WP&L)  and  Manitowoc  Public  Utilities 
(MPU).  Under  the  Negotiated  Capacity 
Agreem^t.  WP&L  will  make  capacity 
and  assqbiated  energy  available  to  MPU 


and  negotiated  degrees  of  firmness, 
variable  capacity  charges,  and  variable 
time  duration.  Under  the  General 
Purpose  Energy  Agreement,  WP&L  will 
make  non-firm  energy  available  to  MPU, 
with  terms  and  quantities  to  be  arranged 
by  mutual  agreement.  Under  the 
Emergency  Energy  Agreement,  WP&L 
wrill  make  non-firm  emergency  energy 
available  to  MPU  in  quantities  that,  in 
WP&L's  sole  judgement,  it  can  supply. 
Under  the  Negotiated  Capacity  Sub- 
Agreement,  WP&L  will  supply  MPU 
with  10  MW  of  firm  power  and  energy 
from  June  1, 1994  through  May  31. 
1995. 

Wisconsin  Power  and  Light 
respectfully  requests  an  effective  date 
sixty  (60)  days  from  the  date  of  filing. 

A  copy  of  the  filing  has  been  served 
on  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  January  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Commonwealth  Edison  Co. 

[Docket  No.  ER94-297-O001 

Take  notice  that  on  December  20, 
1993.  Commonwealth  Edison  Company 
(Edison)  submitted  a  Service 
Agreement,  dated  Novemlwr  16, 1993, 
establishing  PSI  Energy,  Inc.  (PSI)  as  a 
customer  under  the  terms  of  Edison's 
Power  Sales  Tarifi'PS-l  (PS-1  Tariff). 
The  Commission  has  previously 
designated  the  PS-1  Tariff  as  FERC 
Electric  Tariff,  Original  Volume  No.  2. 

Edison  requests  an  effective  date  of 
December  1, 1993,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  PSI  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  20. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Jersey  Central  Power  &  Light  Co.,  et 
aL 

(Docket  No.  ER94-29S-O001 

Take  notice  that  on  December  20. 
1993,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company  and  GPU  Nuclear 
Corporation,  (the  GPU  Companies) 
tendered  for  filing  rate  schedules 
relating  to  the  provision  of  operating 
and  maintenance  services  for  five 
generating  stations  located  in  New 
Jersey  and  Pennsylvania,  namely,  the 
Yards  Creek  and  Kinzua  (Seneca) 
pumped  storage  hydroelectric  stations, 
the  Homer  Qty  coal-fired  generating 
station,  and  the  Three  Mile  Island 
Oyster  Creek  nuclear  generating 
stations.  The  subject  rate  schedules 
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were  filed  in  response  to  the  Orders  of 
the  Federal  Energy  Regulatory 
Commission  issued  July  30. 1993  and 
October  19, 1993. 

Copies  of  the  filing  have  been 
furnished  to  the  Pennsylvania  Public 
Utility  Commission  of  New  Jersey  Board 
of  Regulatory  Commissioners. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Jersey  Central  Power  &  Light  Co. 

(Docket  No.  ER94-299-000I 

Take  notice  that  on  December  20, 
1993,  in  response  to  the  Orders  of  the 
Commission,  dated  July  30, 1993  and 
October  19. 1993.  relating  to  the  Prior 
Notice  and  Filing  Requirements  of  the 
Federal  Power  Act  in  FERC  Docket  No. 
PL93-2.  Jersey  Central  Power  &  Light 
Company  (JCP&L)  tendered  for  filing  a 
proposed  rate  schedule  supplement 
showing  JCP&L's  charges  to  Atlantic 
City  Electric  Company  (ACE)  to  defray 
JCP&L's  cost  of  operation  and 
maintenance  of  certain  interconnection 
fiacilities  during  the  years  1982-1993 
and  proposed  for  1994  relating  to 
JCP&L's  Interconnection  Agreement 
wdth  Atlantic  City  Electric  Company 
(ACE)  dated  as  of  March  1, 1978. 

Copies  of  the  filing  have  been 
furnished  to  the  New  Jersey  Board  of 
Regulatory  Commissioners. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Vermont  Public  Service 
Coip. 

(Docket  No.  ER94-30O-000J 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (CVPS)  on 
December  20. 1993.  tendered  for  filing 
Borderline  Agreement  between  New 
York  State  Electric  &  Gas  Corporation 
and  CVPS. 

CVPS  requests  the  Conunission  to 
waive  its  notice  of  filing  requirements  to 
permit  the  original  contracts  to  become 
effective  according  to  their  respective 
terms. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Hudson  Gas  k  Electric  Coq>. 

(Docket  No.  ER94-302-4)00| 

Take  notice  that  on  December  20. 
1993,  Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E)  tendered  fbr  filing 
an  amendment  to  FERC  Docket  No. 
ER85-648-O00  dated  May  4. 1990 
between  CHG&E  and  New  Yoik  Power 
Authority  (NYPA).  The  amended 
agreement  expands  the  firm 
transmission  service  provided  by 


CHG&E  for  NYPA  to  include  service  on 
behalf  of  Economic  Development 
Customers  located  in  Orange  & 
Rockland  Utilities,  Inc.  service  territory. 
In  addition,  the  point  of  delivery  of 
NYPA  power  and  energy  to  CHG&E  will 
be  changed  to  CHG&E's  Rock  Tavern 
substation. 

All  other  provisions  of  Docket  ER85- 
648-000  shall  remain  in  effect.  CHG&E 
states  that  copies  of  the  subject  filing 
were  served  upon  NYPA, 

Comment  date:  January  20, 1994,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Hudson  Gas  ft  Electric  Corp. 

(Docket  No.  ER94-303-O00I 

Take  notice  that  on  December  20. 
1993,  Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E)  tendered  for  filing 
an  amendment  to  FERC  Contract  No.  73 
dated  March  11, 1991  between  CHG&E 
and  Orange  &  Rockland  Utilities,  Inc. 
(O&R).  The  amended  contract  expands 
the  transmission  wheeling  service 
provided  by  CHG&E  to  O&R  to  include 
the  purchase  of  capacity  and  energy 
from  the  various  sources  of  the  New 
York  Power  Authority. 

All  other  provisions  including  the  rate 
that  will  be  charged,  of  the  existing 
contract  remain  in  effect.  CHG&E  states 
that  copies  of  the  subject  fiUng  were 
served  upon  O&R. 

Comment  date:  January  20. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Hudson  Gas  ft  Electric  Corp. 

[Docket  No.  ER94-3O4-O00I 

Take  notice  that  on  December  20. 
1993.  Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E)  tendered  for  filing 
an  amendment  to  FERC  Contract  No.  26 
dated  August  26. 1993  between  CHG&E 
and  New  York  State  Electric  and  Gas 
Corporation  (NYSEG).  The  amended 
contract  provides  for  an  increase  in  the 
facilities  charge  associated  with 
investment  at  the  Smithfield  Substation 
due  to  the  replacement  of  a  motor- 
operated  manually  controlled  air  break 
switch  with  a  supervisory  controlled 
circuit  breaker. 

The  facilities  charge  increases  from 
$57.00  per  month  to  $2,415.00  per 
month  and  is  retroactive  to  August  16. 
1991  the  date  on  which  the  circuit 
breaker  was  placed  in  service. 

All  other  provisions  of  FERC  Contract 
No.  26  shall  remain  in  effect  CHG&E 
states  that  copies  of  the  subject  filing 
were  served  upon  NYSEG. 

Comment  date:  January  20. 1994,  in 
accordance  with  Standani  Paragraph  E 
at  the  end  of  this  notice. 


25.  Nevada  Power  Co. 

(Docket  No.  ER94-305-OOOI 

Take  notice  that  on  December  20, 
1993,  Nevada  Power  Company  (NPQ, 
tendered  for  filing  the  Participation 
Agreement  Reid  Gardner  Unit  4 
(A^eement)  between  NPC  and  the 
California  Department  of  Water 
Resources  (CDWR)  and  subsequent 
changes  to  the  transmission  rate 
included  in  this  Agreement.  This 
Agreement  provides  for  the  Terms  and 
Conditions  for  participation  in  the 
operation  of  the  Reid  Gardner  Unit  4.  a 
coal-fired  steam  generation  unit  of 
approximately  250  MW  located  at  NPC's 
Reid  Gardner  generating  station  site  in 
Clark  County,  Nevada. 

Pursuant  to  18  CFR  35.11.  NPC 
requests  waiver  of  the  Commission's 
notice  requirements,  18  CFR  35.3.  to 
allow  for  an  effective  date  of  May  10. 
1983.  Additionally,  pursuant  to  the 
Commission's  findings  in  FERC  docket 
No.  PL93-2-002.  NPC  requests  that  all 
amnesty  provisions  be  allowed. 

Copies  of  this  filing  were  served  on 
CDWR  and  the  Nevada  Public  Service 
Commission. 

Comment  date:  January  20. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Keystone  Energy  Service  Co. 

(Docket  No.  ER94-306-O00) 

Take  notice  that  on  December  20, 
1993,  Keystone  Energy  Service 
Company.  LP.  (Keystone)  tendered  for 
fiUng.  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Rule  207  of  the 
Rules  of  Practice  and  Procedure  of  the 
Federal  Energy  Regulatory  Commission 
(the  "Commission")  a  "Petition  for 
Acceptance  of  Initial  Rate  Schedule  and 
Waiver  of  Certain  Commission 
Regulations"  and  an  Initial  Rate 
Schedule  requesting  the  Commission 
approve,  on  a  market  basis,  an 
Agreement  for  the  Purchase  of  Electric 
Power  between  Keystone  and  Atlantic 
City  Electric  Company  (ACE),  as 
amended  for  the  sale  of  capacity  and 
associated  from  Keystone's  cogeneration 
focility  located  in  Logan  Tovvnship, 
New  Jersey.  Keystone  has  requested  a 
waiver  of  the  notice  requirements  to 
permit  filing  of  the  Initial  Rate  Schedule 
more  than  120  days  prior  to  the 
proposed  effective  date. 

Keystone  has  served  a  copy  of  the 
Petition  on  ACE. 

Comment  date:  January  20. 1994,  in 
accordance  with  Standaid  Paragraph  E 
at  the  end  of  this  notice. 
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27.  Central  Vermont  Public  Service 
Corp. 

[Docket  No.  ER94-3O7-0O0I 

Take  notice  that  on  December  20, 
1993,  Central  Vermont  Public  Service 
Corporation  Inc.  (CVPS),  tendered  for 
filing  six  Interconnections  Agreements 
with  the  following  Vermont  facilities: 
Comtu  Falls  Corporation,  Hydro 
Energies  Corporation,  Emerson  Falls 
Hydro.  Inc..  Killington  Hydroelectric 
Inc.,  Martinsville  Hydro  Corporation, 
and  Springfield  Hydroelectric  Company 
as  provided  for  pursuant  to  PL93-2- 
002. 

CVPS  requests  the  Commission  to 
waive  its  notice  of  filing  requirements  to 
permit  the  original  contracts  to  become 
effective  according  to  their  respective 
terms. 

Comment  date:  January  20. 1994.  in 
accordance  with  Standanl  Paragraph  E 
at  the  end  of  this  notice. 

28.  Illinois  Power  Co. 

[Docket  Na  ER94-31 1-000] 

Take  notice  that  on  December  20. 
1993.  Illinois  Power  Company  (IP) 
tendered  for  filing  changes  to  Appendix 
A  to  the  Interconnection  Agreement 
between  Central  Illinois  Power  Service 
Company  (CIPS),  Illinois  Power 
Company  (IP),  and  Union  Electric 
Company  (UE).  The  changes  provide  for 
an  additional  point  of  interconnection 
between  OPS  and  IP.  OPS-IP 
Connection  39  -  Sidney  -  West  Kansas. 
IP  proposes  an  effective  date  of  October 
1, 1983,  and  therefore,  requests  waiver 
of  the  Commission's  notice 
requirements.  The  other  changes  to 
Appendix  A  include  minor  revisions  to 
existing  connection  point  working  and 
the  deletion  of  four  connection  points. 

IP  also  tenders  for  filing  a  Reserve  and 
Emergency  Interchange  Agreement  and 
appendices  "G".  "H".  "I",  and  "]"  dated 
December  15, 1993. 

Finally,  IP  tenders  for  filing  a  revised 
Appendix  "Q"  to  the  Facility  Use 
Agreement  between  OP  and  CIPS  dated 
January  17. 1956. 

Copies  of  the  filing  have  been  served 
on  CU^S,  UE,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  20. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  PacifiCorp 

(Docket  No.  ER94-3 12-000) 

Take  notice  that  on  December  20. 
1993,  PacifiCorp,  tendered  for  filing  in 
accordance  with  the  Commission's 
Order  pertaining  to  agreements 
involving  final  amnesty  for 
jurisdictional  service  and  waiver  of 
notice,  issued  July  30, 1993  under 


Docket  No.  PL93-2-003  (Final  Order). 
Agreement  Limiting  Liability  Among 
Western  Interconnection  Systems  and 
related  materials  entitled  Western 
Intercoinected  Electric  Systems 
Blackout/Brownout  Insurance  Program 
(Related  Materials). 

Copies  of  this  filing  were  supplied  to 
all  part  es  to  WIES,  the  Public  Utility 
Conrnii  sion  of  Oregon  and  the  Utah 
Public  1  ^rvice  Commission. 

Pacif  Corp  requests  that  the 
Commiision  disclaim  jurisdiction  of  the 
Agreemient  Limiting  LiabiUty  Among 
Westen  i  Interconnected  Systems  and/or 
Related  Materials  or,  in  the  alternative, 
grant  a  vaiver  of  prior  notice  pursuant 
to  18  Q  "R  35.11  of  the  Commission's 
Rules  a  id  Regulations  to  allow  the 
Agreem  ent  to  become  effective  as  of  the 
date  that  each  jurisdictional  party 
executed  the  Agreement. 

Comitent  date:  January  20, 1994,  in 
accordaice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  SaJ  Diego  Gas  ft  Electric  Co. 

[Docket  No.  ER94-3 17-0001 

Take  notice  that  on  December  21, 
1993,  S^  Diego  Gas  &  Electric 
Compaty  (SDG&E)  tendered  for  filing 
and  acceptance,  pursuant  to  18  CFR 
35.12,  an  Interchange  Agreement 
(Agreei|ient)  between  SDG&E  and  the 
City  of  kiverside  (Riverside). 

SDCAE  requests  that  the  Commission 
allow  tlbe  Agreement  to  become  effective 
on  the  1st  of  March.  1994  or  at  the 
earliest:  possible  date. 

Copii  !S  of  this  filing  were  served  upon 
the  Put  lie  Utilities  Commission  of  the 
State  0  California  and  Riverside. 

Comi  nent  date:  January  20, 1994,  in 
accordi  nee  with  Standard  Paragraph  E 
at  the  6  id  of  this  notice. 

31.  Tut  son  Electric  Power  Co. 

(Docket  ^o.  ER94-322-000I 

Take  notice  that  on  December  21. 
1993, 1  ucson  Electric  Power  Company 
(Tucso  i)  tendered  for  filing  an 
Amenc  ment  No.  1  to  an  Economy 
Energy  Agreement  between  Tucson  and 
Arizon*  Power  Authority  (APA).  The 
ent  was  executed  in  response 
request  for  more  specific 
n  of  certain  terms  contained  in 
ment. 
arties  request  an  effective  date 
of  November  22. 1993,  and  therefore 
request  waiver  of  the  Commission's 
regulations  with  respect  to  notice  of 
filing.  \ 

Copi^  of  this  filing  have  been  served 
upon  a  1  parties  affected  by  this 
procee  ling. 

Com  nent  date:  January  20, 1994.  in 
accordi  ince  with  Standard  Paragraph  E 
at  the  <  nd  of  this  notice. 


JMI 


32.  Montaup  Electric  Co. 


(Docket  Na  ER94-324-0001 

Take  notice  that  on  December  21. 
1993.  Montaup  Electric  Company  filed 
an  Exhibit  A  designated  Series  No.  11, 
Newport  No.  5.  specifying  electric 
power  to  be  transmitted  under  the 
Service  Agreement  No.  6  with  Newport 
Electric  Corporation  dated  September 
30, 1989  on  file  with  the  Commission 
under  Docket  No.  ER85-391-O00.  Under 
the  Amnesty  Order  issued  July  30. 1993 
in  Docket  No.  PL93-2-O02.  Montaup 
requests  waiver  of  the  60-day  notice 
requirement  to  permit  the  service  to 
become  effective  on  March  1, 1985. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  New  England  Power  Co.  and 
Granite  State  Electric  Co. 

[Docket  No.  ER94-32&-000) 

Take  notice  that  on  December  21. 
1993,  New  England  Power  Company 
(NEP)  and  Granite  State  Electric 
Company,  tendered  for  filing  a  Property 
Sharing  Agreement. 

Pursuant  to  the  Commission's  Final 
Order  in  Docket  No.  PL93-2-000.  dated 
July  31, 1993.  the  two  companies 
request  waiver  of  the  Commission's 
notice  requirements  so  that  the 
Agreement  may  be  made  effective 
November  2. 1993. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER94-328-000] 

Take  notice  that  on  December  21. 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  the  New 
York  Power  Authority  (NYPA)  dated 
December  13, 1993  providing  for  the 
terms  and  conditions  of  loss 
compensation  for  control  area 
transactions. 

The  effective  date  of  January  1, 1988 
is  requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
NYPA  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Niagara  Mohawk  Power  Cop. 

[Docket  No.  ER94-3  29-000) 

Take  notice  that  on  December  21, 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  Lockport 
Energy  Associates,  LP.  (Lockport)  dated 


April  24, 1992  providing  for  the  terms 
and  conditions  of  an  interconnect 
between  Lockport 's  cogeneration  facility 
and  Niagara  Mohawk's  transmission 
system. 

The  effective  date  of  April  24, 1992  is 
requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
Lockport  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

[PR  Doc.  94-685  Filed  1-11-94:  8:45  am) 
BIUMQ  COOe  CTIT-OI-P 

Pro)6Ct  No.  2354-018] 

Georgia  Power  Co.;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 

January  6, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicensing  of  the 
existing  North  Georgia  Hydroelectric 
Project  (project).  The  project  is  located 
on  the  Tallulah,  Tugalo,  and  Chattooga 
Rivers  in  Northeast  Georgia  and 
Northwest  South  Carolina.  The  project 
consists  of  six  hydroelectric 
developments  and  is  within  the 
Savannah  River  Basin. 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  EA  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  economic  and  engineering 
analyses. 


A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EA  will  be  analyzed  by  the  staff  and 
considered  in  the  final  EA.  The  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decision. 

The  purpose  of  this  notice  and  the 
scoping  docimient,  which  is  being  sent 
to  interested  individuals,  organizations, 
and  agencies  with  environmental 
expertise  and  concerns,  is  to  solicit  from 
those  entities  conunents  that  will  assist 
the  staff  in  identifying  the  scoi>e  of 
environmental  issues  that  should  be 
analyzed  in  the  EA. 

The  scoping  document  will:  (1) 
Identify  preliminary  environmental 
issues  related  to  the  proposed  project. 
(2)  identify  preliminary  resource  issues 
that  are  not  important  and  do  not 
require  detailed  analysis.  (3)  identify 
reasonable  alternatives  to  be  addressed 
in  the  EA.  and  (4)  solicit  all  available 
information,  especially  quantified  data, 
on  the  resource  issues,  including  points 
of  view  in  opposition  to.  or  in  support 
of.  the  staff's  preliminary  views. 

Written  comments  must  be  filed  no 
later  than  March  3. 1994  with: 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page: 

North  Georgia  Hydroelectric  Project, 
(FERC  Project  No.  2354-018) 

Interveners,  those  on  the 
Commission's  service  list  for  this 
proceeding  (parties),  are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

A  two-day  site  visit  to  the  project  is 
planned  for  January  31  and  February  1, 
1994.  Those  who  wish  to  attend  should 
contact  Ms.  JoLee  Gardner,  Geoi;gia 
Power  Company,  at  (404)  526-3576,  by 
January  20, 1994,  for  details. 

Any  questions  regarding  this  notice 
may  be  directed  to  Joe  Davis, 


Environmental  Coordinator,  at  (202) 

219-2865. 

LoisO.Cashell. 

Secretary. 

IFR  Doc  94-717  Filed  1-11-94;  8:45  am) 

BHjJNQ  coot  cnr-ei-p 

[Docket  No.  JD94-0191ST  OMahoma-eS] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Fomwtion 

lanuary  6. 1994. 

Take  notice  that  on  December  29. 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Red  Oak  common 
source  of  supply  underlying  portions  of 
Pittsburgh  and  Latimer  Counties, 
Oklahoma,  qualifies  as  a  tight  formation 
under  section  107(c)(5)  of  the  Natural 
Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as: 

Pittsburgh  Ck>unty 
Sections  35  and  36.  T7N.  RISE 

Latimer  County 
Sections  31  through  33.  T7N.  R19E 
Sections  1.  2, 10. 11.  and  12.  T6N.  R18B 
Sections  4  through  9.  T6N.  R19E 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Casheli, 
Secretary. 

IFR  Doc.  94-718  Piled  1-11-94:  8:45  ami 
BILUNQ  OOOE  •717-01-^ 


[Docket  No.  JD94-01918T  Oklahoma-65] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  6. 1994. 

Take  notice  that  on  December  29. 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
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regulations,  that  the  Douglas  (Tonkawa) 
Fonnation,  underlying  portions  of  Roger 
Mills  and  Ellis  Counties.  Oklahoma, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  recommended  area  is 
described  as  all  of  Sections  9, 10, 15- 
22,  and  28-30,  in  Township  17  North, 
Range  24  West,  and  Sections  24  and  25, 
in  Township  17  North,  Range  25  West. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  fonnation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  Part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20428.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CaaheU. 
Secretary. 

|FR  Doc.  94-719  Filed  1-11-94;  8:45  am) 
SNJJNo  coot  tnr-ot-p 

[DoeiMt  No.  CP94-166-000.  at  al.] 

Viosca  Knoll  Gathering  System,  et  al.; 
Natural  Qas  Cartiflcate  Filings 

January  4, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Viosca  Knoll  Gathering  Ssrstem 

(Docket  No.  CP94-166-0001 

Take  notice  that  on  December  29, 
1993,  Viosca  Knoll  Gathering  System 
(Viosca  Knoll),  600  Travis,  7;i00  Texas 
Commerce  Tower,  Houston,  Texas 
77002,  nied  a  petition  for  declaratory 
order  in  Docket  No.  CP94-11&-000, 
requesting  that  the  Commission  declare 
that  certain  facilities  Viosca  Knoll 
proposes  to  construct  along  the  edge  of 
the  Outer  Continental  Shelf  (OCS) 
would  have  the  primary  function  of 
gathering  natural  gas  and  would  thereby 
be  exempt  from  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act  (NGA),  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  Ble  with  the  Commission  and  open 
to  public  inspection. 

Viosca  Knoll  states  that  it  proposes  to 
construct  approximately  95  miles  of  20- 
inch  O.D.  pipeline  extending  from  a 
platform  owned  and  operated  by  Shell 
Offshore,  Inc.  in  Main  Pass  Block  252  in 
a  generally  southwestern  direction  to  a 
terminating  interconaedien  with  the 
facihties  of  Tennessee  Gas  Pipeline 
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Company  (Tennessee)  in  South  Pass 
Block  55  Offshore  Louisiana.  It  is  stated 
that  Viosca  Knoll's  facilities  would  also 
include^  in  their  initial  configuration,  a 
jimctioa^platform  and  six  miles  of  16- 
inch  0.p.  lateral  interconnect  with 
facilitie^  owned  by  Southern  Natural 
Gas  Coihpany  (Southern)  in  Main  Pass 
Block  2B9.  It  is  also  stated  that  Viosca 
Knoll's  Ifacilities  would  interconnect 
with  production  platforms  and  flow 
lines  frdm  production  platforms  at 
numerous  locations  along  its  entire 
length.  Viosca  Knoll  indicates  that  its 
facilitiep  would  not  include 
compression,  would  be  operated  at 
pressures  ranging  from  900  to  1 ,350 
psig,  and  would  be  conHgured  to  gather 
naturaljgas  from  both  the  shallow  and 
deepwater  OCS  and  redeliver  it  to  the 
nearest Ipipeline  interconnections 
having  adequate  take-away  capacity 
consistent  with  Viosca  Knoll's  objective 
of  providing  gas  gathering  infrastructure 
along  ttte  edge  of  the  OCS.  Viosca  Knoll 
states  tiat  it  is  a  partnership  composed 
of  Leviithan  Gas  Pipeline  Partners,  L.P. 
(Leviathan),  and  Tenneco  Gas  Gathering 
leco  Gathering)  with  each 

[holding  equal  ownership  shares. 

loll  further  states  that 
m  would  be  the  administrative 
'  and  that  the  system  would  not 
lect  with  any  interstate 
I  aHi  Hated  with  Leviathan.  It  is 
lat  Tenneco  Gathering  would 

|lly  operate  and  maintain  the 


Co.  (T( 
partne: 
Viosca 
Levia 
operati 
interc 
pipeli 
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physi 
facilitii 
Vioi 
holdin; 
would 


Knoll  seeks  a  declaratory  order 
that  its  proposed  facilities 
ave  the  primary  function  of 
gatiierihg  natural  gas  and  would  thereby 
be  exempt  from  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act.  Viosca  Knoll 
requests  that  an  expedited  decision  be 
issued  permitting  the  facilities  to  be 
placed  into  service  by  November  1994. 
Comment  date:  January  25, 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Flor  da  Gas  Transmission  Co. 

(Docket  No.  CP94-1 55-000) 

Take  notice  that  on  December  22. 
1993, 1  lorida  Gas  Transmission 
Comply  (FGT),  1400  Smith  Street, 
Houston.  Texas  77002,  filed  in  Docket 
No.  CPb4-155-000  an  application 
pursua  nt  to  Section  7(b)  of  the  Natural 
Gas  Ac  I  for  permission  and  approval  to 
abandon  and  transfer  by  sale  to  Onyx 
Pipeline  Company,  LC.  (Onyx),  three 
compressor  units,  15.7  miles  of  the 
Endna^  Channel  Lateral,  the  Phillips 
East  V\iiite  Point  Lateral,  the  Shell  East 
White  'oint  Lateral,  the  Nueces  Bay 
Latera  and  related  metering  and 


appurtenant  facilities,  including 
permission  to  transfer  by  sale  to  Onxy 
the  Phillips  Spradley  Lateral,  al!  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  states  that  the  facilities  it  has 
agreed  to  sell  to  Onyx  are  located 
primarily  in  San  Patricio  County,  Texas. 
FGT  further  states  that  the  abandonment 
and  sale  proposed  herein  would  not 
impair  any  current  services  nor  would 
it  disadvantage  any  FGT  customer.  FGT 
says  that  the  proposed  abandonment 
and  sale  of  the  subject  facilities  would 
save  FGT  approximately  $10,500  per 
year  in  operating  and  maintenance 
costs. 

Comment  date:  January  25, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  applicant  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-686  Filed  1-11-94;  8:45  am) 

BILUNO  COOe  6717-01-P 

[Project  No.  1 1 356-001  Utah] 

Long  Parle  Hydro  Associates,  dt>a 
Current  Power  Technologies; 
Surrender  of  Preliminary  Permit 

January  6. 1994. 

Take  notice  that  Long  Park  Hydro 
Associates,  Permittee  for  the  Long  Park 
Project  No.  11356,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 

11356  was  issued  April  20.  1993.  and 
would  have  expired  March  31, 1996. 
The  project  would  have  been  located  on 
Sheep  Creek  in  Dacgett  County,  Utah. 

The  Permittee  filed  the  request  on 
December  17. 1993.  and  the  preliminary 
permit  for  Project  No.  11356  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cadiell. 
Secretory. 

(FR  Doc  94-720  Filed  1-11-94;  8:45  am] 
BILUNO  cocc  tnr-oi-p 

Project  No.  1 1 357-001  Utah] 

Moon  Lake  Hydro  Associates,  dt}a 
Current  Power  Technologies; 
Surrender  of  Preliminary  Permit 

January  6, 1994. 

Take  notice  that  Moon  Lake  Hydro 
Associates.  Permittee  for  the  Moon  Lake 
Project  No.  11357,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 

11357  was  issued  April  23, 1993,  and 
would  have  expired  March  31, 1996. 
The  project  would  have  been  located  on 
the  West  Fork  of  the  Lake  Fork  River  in 
Duchesne  County,  Utah. 

The  Permittee  filed  the  request  on 
December  17, 1993,  and  the  preliminary 
permit  for  Project  No.  11357  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFTl 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 


business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-721  Filed  1-11-94;  8:45  ami 

BtLUNO  COOE  (Tir-OI-P 


[Docket  NOS.  RP94-37-001  and  RP94-00- 
000] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

January  6. 1994. 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  (Alabama- 
Tennessee),  on  December  23, 1993, 
tendered  for  filing  the  following 
revisions  to  its  FERC  Gas  Tariff,  Second 
revised  Volume  No.  1,  to  be  made 
effective  November  1, 1993: 

Second  Revised  Sheet  No.  4B 
Second  Revised  Siieet  No.  140 

According  to  Alabama-Tennessee,  this 
filing  is  being  made  to  comply  with  the 
order  issued  by  the  Commission  on 
November  26. 1993  in  Alabama- 
Tennessee  Natural  Gas  Co..  65  FERC 
161,  262  (1993).  Alabama-Tennessee 
states  that  the  first  of  these  revised  tariff 
sheets  reflects  certain  minor  changes  to 
its  proposed  treatment  of  the  Account 
No.  191  credit  balance  amounts 
contained  in  its  original  filing  in  this 
docket  which  it  submitted  on  October 
29, 1993.  Second  Revised  Sheet  No.  140 
provides  additional  clarifying  language 
that  Alabama-Tennessee  will 
flowthrough  any  purchased  gas 
adjustment  refunds  regardless  of  when 
it  receives  such  refunds.  In  addition,  in 
connection  with  its  filing,  Alabama- 
Termessee  has  submitted  various 
working  papers  in  connection  with  its 
proposed  treatment  of  the  Account  No. 
191  credit  balance. 

Alabama-Tennessee  has  requested 
such  waiver  of  the  Commission's 
regulations  as  may  be  necessary  to 
accept  and  approve  its  filing  as 
proposed. 

Alabama-Tennessee  states  that  copies 
of  its  filing  were  served  upon  the 
Company's  customers  and  affected  state 
commissions  as  well  as  all  the  parties 
shown  on  the  Commission's  official 
service  fist  established  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  13. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-722  Filed  1-11-94:  8:45  amj 

BIUJNQ  COOC  triT-OI-M 


[Docket  Nos.  RP93-161-004,  RP94-1-004 
and  RP94-1 08-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  6. 1994. 

Take  notice  that  on  January  3. 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  entered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Sheet  No.  31  and  Original  Sheet  No. 
31A,  to  be  made  effective  January  1, 
1994. 

Columbia  states  that  this  filing  is 
■being  made  in  order  to  allow  those 
customers  that  do  not  contest  the 
settlement  submitted  on  January  3, 
1994,  by  Columbia  and  Supporting 
Interveners  in  these  proceedings  to 
receive  the  immediate  benefits  of  a 
reduction  in  Columbia's  Weighted  Cost 
of  Gas  (WACOG)  surcharge  filing  in 
Docket  No.  RP94-1  ftt)m  7.22*  per  Dth 
to  3.8*  per  Dth,  effective  January  1. 
1994.  as  provided  for  under  the 
settlement.  This  surcharge  applies  to  all 
City  Gate  deliveries  under  firm  Rate 
Schedules  FTS.  SST  and  FTS  for 
Columbia's  current  and  former 
wholesale  customers,  including 
replacement  shippers  for  capacity 
released  by  such  customers.  Parties  will 
be  eligible  for  such  reduced  WACOG 
surcharge  if  they  do  not  advise 
Columbia  or  the  Commission  prior  to 
January  24, 1994  that  they  contest  the 
settlement  or  seek  modifications  or 
conditions  to  the  settlement  which  are 
unacceptable  to  Columbia  and  the 
Supporting  Intervenors.  Contesting 
parties  will  continue  to  pay  the 
currently  effective  7.22t  per  Dth 
WACOG  surcharge,  subject  to  refund. 

Columbia  states  that  the  parties  are  on 
notice  that  Columbia  has  the  right  to 
reimplement  the  7.22«  per  Dth 
surcharge,  effective  January  1. 1994,  in 
the  event  that  the  Commission  rejects 
the  settlement  or  provides  modifications 
or  conditions  to  the  settlement  which 


are  unacceptable  to  Columbia  or  the 
Supporting  Interveners. 

Any  person  desiring  to  be  heard  or 
protest  said  Bling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  94-723  Filed  1-11-94;  8:45  am| 
MLUNQ  OOK  cnr-oi-M 

[Docket  Nos.  RP94-92-000,  TQ94-3-23-000 
•ndTM94-«-23-00(ri 

Eastern  Shore  Natural  Gas  Co., 
Proposed  Changes  hi  FERC  Gas  Tariff 

January  6, 1994. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (Eastern  Shore) 
tendered  for  filing  on  December  30, 
1993  certain  revised  tariff  sheets 
included  in  Appendix  A  to  the  filing  (to 
be  in  effect  for  November  and 
December,  1993  and  January,  1994)  and 
also  submitted  for  filing  are  tariff  sheets 
in  Appendix  B  (regular  scheduled 
quarterly  PGA  filing)  proposed  to  be 
efi'ective  February  1, 1994. 

Eastern  Shore  states  that  the  purpose 
of  the  instant  filing  is  threefold:  (1)  To 
further  modify  the  tracking  provisions 
contained  in  Section  24  of  the  General 
Terms  and  Conditions  of  Eastern 
Shore's  FERC  Gas  Tariff  with  respect  to 
its  CVVS  and  CFSS  rate  schedules;  (2)  to 
track  changes  in  Eastern  Shore's 
pipeline  suppliers'  storage  service  rates; 
and  (3)  te  reflect  changes  in  Eastern 
Shore's  commodity  and  demand  sales 
rates. 

Eastern  Shore  states  that  it  seeks  to 
reduce  its  CD  commodity  and  increase 
its  demand  sales  rates  by  $0.1559  and 
$0.1129  per  dt,  respectively,  as 
compared  to  those  sales  rates  filed  in 
Eastern  Shore's  Out-Of-Cycle  filing  in 
Docket  Nos.  TQ94-2-23-000  and 
TM94-4-23-000.  Such  reduction  in  the 
CD  commodity  sales  rate  and  increase  in 
the  demand  sales  rate  are  due  to  (1) 
lower  prices  being  paid  to  Eastern 


Shore' s  suppliers  undiar  its  maricet 
respoi  sive  gas  supply  contracts  and  (2) 
an  inc  "ease  in  demand-related  costs 
from  i^pstream  suppliers  due  to  a 
revision  in  their  Gas  Research  Institute 
(GRI)  Charge  effective  January  1. 1994. 

Easi  »m  Shore  states  that  copies  of  the 
filing  lave  been  served  upon  its 
jurisd  ctional  customers  and  interested 
State  ( k>mmissions.  Any  person  desiring 
to  be  1  eard  or  to  protest  said  filing 
shouh  file  a  motion  to  intervene  or 
protes ;  with  the  Federal  Energy 
Reguli  tory  Commission,  825  North 
Capitc  1  Street,  NE..  Washington.  DC 
20426  in  accordance  with  Rule  211  and 
Rule  2 14  of  the  Commission's  Rules  of 
Practi  »  and  Procedure  (18  CFR  385.211 
and  31  5.214).  All  such  motions  or 
protes  :s  shall  be  filed  on  or  before 
Januai  y  13, 1994.  Protests  will  be 
consic  ered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protes  tants  parties  to  the  proceeding. 
Any  p  arson  wishing  to  become  a  party 
must  fie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Comniission  and  are  available  for  public 
inspection. 
Lois  D.  Ccshell, 
Secretary. 

(PR  Do  1  94-724  Filed  1-11-94;  8:45  am] 
BNJjNa  COOK  cnr-oi-M 


[Dock4 1  No.  RP94-ei-OO0I 

Granrte  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  6. 1994. 

Take^notice  that  on  December  28, 
1993,  [granite  State  Gas  Transmission, 
Inc.  (C  rranite  State)  tendered  for  filing 
the  tai  iff  sheets  listed  below  in  its  FERC 
Gas  T  iriff,  Third  Revised  Volume  No.  1, 
contaj  oing  changes  in  rates  for 
effectiveness  on  December  28, 1993: 

Original  Sheet  No.  32 
Original  Sheet  No.  33 
Original  Sheet  No.  34 

Acccrding  to  Granite  State,  three 
additional  tari^  sheets,  having  no  rate 
efiiect  J  are  also  submitted  for  editorial 
purpqses  in  the  tariff: 

First  Revised  Sheet  No.  20— Revised  Index 
Original  Sheet  Nos.  27-30  and  35-99— 
Raservations  for  Future  Use 

Granite  State  further  states  that  the 
rate  changes  on  Original  Sheet  Nos.  32 
through  34  are  submitted  as  a  limited 
Section  4  filing  to  pass  through  to  its 
customers.  Bay  State  Gas  Company  and 
North  am  Utilities,  Inc.,  transitional 
costs  >ursuant  to  Order  Nos.  636,  et  al. 
that  have  been  directly  billed  to  Granite 
State  )y  upstream  pipeUne  suppliers 


following  the  efliectiveness  of  their 
restructuring  proceedings.  According  to 
Granite  State,  it  has  been  directly  billed 
transitional  costs  by  Algonquin  Gas 
Transmission  Company,  Tennessee  Gas 
Pipeline  Company  and  National  Fuel 
Gas  Supply  Corporation  and  its  filing 
allocates  such  directly  billed  costs  to  its 
customers. 

Granite  State  further  states  that  it 
commenced  its  restructured  operations 
on  November  1, 1993,  pursuant  to  a 
compliance  plan  approved  by  the 
Commission  in  Docket  No.  RS93-1-000. 
It  is  further  said  that  Granite  State 
previously  filed  tariff  sheets  with  the 
Commission  to  recover  certain  of  the 
upstream  supplier  transitional  costs  and 
the  filing  was  rejected  in  a  Letter  Order 
issued  July  28, 1993  advising  that 
Granite  State  could  file  to  recover  such 
costs  in  a  limited  Section  4  filing  when 
it  had  completed  its  restructuring 
process.  (Docket  Nos.  TM93-1 4-4-000, 
etal.) 

Granite  State  states  that  copies  of  its 
filing  have  been  served  on  its  customers. 
Bay  State  Gas  Company  and  Northern 
Utilities,  Inc.,  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  sudi  motions 
or  protests  should  be  filed  on  or  before 
January  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-725  Filed  1-11-94;  8:45  am] 
BiujNO  cooE  srir-oi-M 


[Docket  No.  TM94-1-1 17-000] 

K  N  Wattenberg  Transmission  Limited 
Liability  Co.;  Tariff  niing 

January  6, 1994. 

On  December  22, 1993.  K  N 
Wattenberg  Transmission  Limited 
Liability  Company  ("K  N  Wattenberg") 
tendered  for  filing  the  following  revised 
tarifi' sheet: 
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Original  Vohime  No.  1 
First  Revised  Sheet  Na  6 

K  N  Wattenberg  states  that  this  tariff 
sheet  reflects  the  Commission's  revised 
Annual  Charge  Adjustment  (ACA)  unit 
charge  and  requests  that  the  tariff  sheet 
be  made  eRective  on  October  1, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoisD.Cwhell. 
Secretary. 
(FR  Doc  94-726  Filed  1-11-94;  8:45  am] 

MLUNO  coot  snr-ei-M 

[Docket  No.  111194-2-1 17-00(q 

K  N  Wattenberg  Transmission  Umited 
Liability  Co.;  Proposed  Changes  In 
FERC  Gas  Tarm 

January  6, 1994. 

Take  notice  that  K  N  Wattenberg 
Transmission  Limited  Liability 
Company,  (K  N  Wattenberg)  on 
December  22, 1993.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Such  adjustment  is  to  track  the 
revised  GRI  funding  mechanism, 
effective  January  1, 1994  per 
Commission  Opinion  No.  384  dated 
October  5, 1993,  in  Docket  No.  RP93- 
140-000.  Copies  of  thisiiling  were 
served  upon  the  company's 
jurisdictional  customers,  and  interested 
public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC,  20426.  in  accordance 
urith  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

LoisD.CashdL 

Secretary. 

(FR  Dot  94-727  Filed  1-11-94;  8:45  am] 

BIUJNO  COM  srir-ei-M 


[Docket  No.  RPM-IOT-OOO] 

Northwest  Pipeline  Corp.;  Compliance 
Filing 

January  6, 1994. 

Take  notice  that  on  December  30. 

1993.  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  reconciling  PGA 
workpapers. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  part  154  of 
the  regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
and  with  Order  No.  636  and  other 
orders  issued  by  the  Commission  that 
required  Northwest  to  file  an  estimate  of 
its  Account  No.  191  balance  as  of 
October  31. 1993,  and  to  file  an 
estimated  reconciUation  of  its  Account 
No.  191  activity  bom  its  last  filed 
annual  PGA  until  October  31. 1993. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  of 
Northwest's  affected  sales  customers,  all 
intervenora  in  Docket  No.  RS92-69. 
consolidated  with  the  official  service 
list  in  all  dockets  to  which  the  order 
pertained,  and  upon  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Prtx^edure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 

1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  CsfheU, 

Secretary. 

(FR  Doc  94-728  Filed  1-11-94;  8:45  am] 

MUMS  0001  snr-ei-M 


[Docket  No.  RPM-1(M-0001 

Overthrust  Pipeline  Co.;  Propoeed 
Changes  in  FERC  Qas  Tariff 

January  6, 1994. 

Take  notice  that  on  January  3. 1994, 
Overthrust  Pi{>eline  Company 
(Overthrust).  tendered  for  filing  and 
acceptance  tariff  sheets  to  Original 
Volume  No.  1  and  First  Revised  Volume 
No.  1-A  of  its  FERC  Gas  Tariff  to 
implement  revised  base  rates,  to  become 
effective  Febrxiary  1, 1994.  This  fiUng  is 
a  general  rate  case  submitted  principally 
to  comply  with  the  terms  of  Overthrust's 
last  settlement  at  Docket  No.  RP85-60. 
Overthrust  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  to 
is  FERC  Gas  Tariff: 

Original  Volunia  No.  1 

Sixteenth  Revised  Sheet  No.  6 
Second  Revised  Sheet  Na  8 
Second  Revised  Sheet  No.  40 
Second  Revised  Sheet  Na  41 

First  Revised  Volume  No.  1-A 

First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  S 
First  Revised  Sheet  No.  12 
First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  70 
First  Revised  Sheet  No.  76 
First  Revised  Sheet  No.  77 

Overthrust  requests  an  effecJve  date 
of  February  1. 1994,  for  the  tendered 
tariff  sheets. 

Overthrust  states  that  the  rates  that  it 
has  proposed  are  based  on  the  overall 
cost  of  service  for  the  test  period 
consisting  of  the  twelve  months  ended 
October  31, 1993,  adjusted  to  include 
the  annual  effect  of:  (a)  Those  costs 
which  began  to  be  incurred  during  the 
twelve  month  period  but  were  not  in 
effect  for  the  full  period;  (b)  those  costs 
which  have  been  incurred,  increased  or 
decreased  since  October  31. 1993;  and 
(c)  those  added  costs  which  are  known 
and  measuj^ble  with  reasonable 
accuracy  and  which  will  become 
effective  within  nine  months  after 
October  31. 1993.  Further,  Overthrust 
states  that  the  proposed  rates  would 
increase  annual  transportation  revenues 
by  approximately  $3.1  million  based  on 
the  12-month  period  ended  October  31, 
1993. 

Overthrust  further  states  that  it  has 
included  the  Commission's  Annual 
Adjustment  Charge  (ACA)  as  a  direct 
cost  in  the  rate  case  and  proposes  to 
eliminate  the  ACA  provision  from  its 
FERC  Gas  Tariffs. 

Overthrust  states  that  copies  of  this 
filing  were  served  upon  Overthrust's 
jurisdictional  customers,  the  PubUc 
Service  Commission  of  The  State  of 
New  York  and  the  Public  Service 
Commission  of  Wyoming. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  acovdance  with  Rules  211 
and  214  of  the  Commissicm's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  Mrishing  to  beanae  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Sing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoteD.Cashdl. 
Seaetary. 

fFR  Doc  94-729  Filed  1-11-94;  8:4S  am] 
iUMO  cooe  •nv-ai-M 


[Docket  Na  RP94-106-WW) 

Ozark  Qas  Trantmlaslon  SyaiMn; 
Proposed  Changes  in  FERC  Qas  Tariff 

January  6, 1994. 

Take  notice  that  <m  January  3, 1994 
OairiL  Gas  Transmission  System  (Ozaric) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  VoltmM  No.  1 
the  following  tariff  sheet,  with  a 
propped  effective  date  of  February  2, 
1994: 
Seventh  Revised  Tariff  Sheet  No.  4. 

Ozark  states  that  the  filing  is  a  general 
rate  case  submitted  principally  to 
comply  with  the  terms  of  Ozark's 
settlement  in  Docket  No.  RP84-53.  The 
filing  reflects  a  base  period 
encompassing  the  twelve  months 
ending  October  31. 1993,  adjusted  for 
known  and  measurable  changes  through 
the  nine  month  period  ending  July  31. 
1994.  Ozark  states  that  the  filiag  utilizes 
straight  fixed-variable  rate  design,  the 
Ozark  method  of  calculating  an  equity 
only  rate  base,  and  project^  ITS 
throughput  of  10,000  Dth.  The  proposed 
changes  would  decrease  Ozark's  cost  of 
service  by  approximately  $65,856 
compared  to  the  cost  of  service 
approved  by  the  Commission  in  Docket 
No.  RS92-72. 

Ozark  states  that  copies  of  the  filing 
were  served  upon  Ozark's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
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DC  20429.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commis^on's  Rules  of  Practice  and 
Prooedum.  All  sudi  motions  and 
protests  should  be  filed  on  or  before 
January  13. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determin^g  the  appropriate  action  to  be 
taken,  bi^will  not  serve  to  make 
protestadts  parties  to  the  proceeding. 
Any  per^n  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fikng  are  on  file  with  the 
Commisvon  and  are  available  for  public 
inspection  in  the  public  reflarence  room. 
Lois  D.  Cashell. 
Secretary, 

IFR  Doc  ^4-730  Filed  1-11-94;  8:45  am] 
BiujNO  COM  trtr-ei-M 


^ 

[Docket  f^.  RP94-10»^MNq 

Pacific  Qas  Transmission  Co.; 
Propossd  Ctianges  In  FERC  Qas  Tariff 

January  6i  1994. 

Take  i^otice  that  on  January  3, 1994 
Pacific  das  Transmission  Ciunpany 
(PGT)  teadered  for  filing  Original  Sheet 
No.  6B  U I  its  FERC  Gas  Tariff.  First 
Revised  /olume  No.  1-A.  to  set  forth 
the  amoi  int  to  be  refunded  as  a  resuh  of 
the  closi  out  of  its  Account  No.  191. 

PGT  si  ates  that  in  conjunction  with 
the  impl  ^mentation  of  restructured 
services  on  its  system  on  November  1, 
1993,  sales  to  its  sales  customer.  Pacific 
Gas  and  Electric  Company  (PG&E),  as 
well  as  ^s  Purchased  Gas  Adjustment 
median!  sm  terminated.  Paragraph  31  of 
PGTs  Tl  ansportation  General  Terms 
and  Con  litions  governs  the  disposition 
of  the  ba  lance  of  PGTs  Accoxmt  No.  191 
as  is  exii  ited  on  the  day  before  the 
implem<  ntation  of  restructured  service. 
As  of  0(  tober  1, 1993,  the  balance  of  its 
Account  No.  191  was  a  credit  balance  of 
$2,158,042. 

PGT  ^ates  that  Paragraph  31.5(f) 
requires  it  to  refund  to  PG&E  the  oedit 
balance  pf  its  Accoimt  No.  191  and  to 
accounting  of  the  costs 
in  support  of  this  refund 
I  days  of  the  implementation  of 
^  service.  PGT  states  that  it 
will  refund  the  credit  balance  on 
December  30, 1993  and  is  submitting 
the  reqinred  accounting  as  part  of  the 
instant  filing  in  support  of  this  refund. 

PGT  i  irther  states  that  a  copy  of  its 
filing  is  being  serviced  on  the  affected 
customer  and  interested  state  regulatory 
agencies. 

Any  Oerson  desiring  to  be  heard  or 
protest  I  laid  filing  should  file  a  motion 
to  inter  ene  or  protest  with  the  Federal 
Energy  legulatory  Commission,  825 
North  C  apitol  Street,  NE..  Washington, 


DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 
1994.  Protests  will  be  considered  l^  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
becraie  a  perty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspectioD  in  the 
public  lefiarence  room. 
UteD-Cadbdl. 
Secretary. 

[FR  Doc  94-731  Filed  1-11-94;  8:45  am] 
MUMM  oooe  •m-oi-M 


submit 
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[Docket  Noe.  RPM-173-001, 1 

001.  TM><  a  06  002  A  PPW  88  001] 

Pacific  Qas  Tranamission  Ca;  Cfianga 
in  FERC  Qas  Tariff 

January  6, 1994. 

Take  notice  that  on  December  28, 
1993.  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  and 
acceptance  proposed  tariff  sheets  to  be 
a  part  of  its  FERC  Ges  Tariflis.  First 
Revised  Volume  No.  1-A  and  Second 
Revised  Volume  No.  1.  The  purpose  of 
this  filing  is  to  correct  minor  technical 
and  pagination  errors  made  in  previous 
filings. 

Take  notice  that  on  December  29, 

1993.  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  a 
correction  to  the  Substitute  Seventh 
Revised  Sheet  No.  5  to  its  FERC  Gas 
Tariff,  Second  Revised  Voliune  No.  1. 

A  copy  of  these  filings  have  been 
served  on  interested  state  commissions 
and  the  parties  of  recwd. 

Any  person  desiring  to  be  heard  or 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13. 

1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc  94-732  Filed  1-11-94;  8:45  am] 

BIUINO  COOC  CTir-OI-M 
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[Docket  No.  RP93-204-0021 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Qas  Tariff 

January  6, 1994. 

Take  notice  that  on  December  30, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Sub  First  Revised  Sheet  No.  165 
Sub  First  Revised  Sheet  No.  166 
Sub  First  Revised  Sheet  No.  167 

The  proposed  effective  date  of  the 
filing  is  October  31, 1993. 

Texas  Eastern  states  that  this  filing  is 
in  compliance  with  ordering  paragraph 
(C)  of  the  Commission's  October  29, 
1993  Order  in  Docket  No.  RP93-204- 
000  (October  29  Order)  and  with  the 
Commission's  December  17. 1993  Order 
in  Docket  Nos.  RS92-1 1-000,  et  al. 
(December  17  Order). 

Texas  Eastern  states  that  the  October 
29  Order  accepted  tariff  sheets  filed  on 
September  30, 1993  by  Texas  Eastern  to 
recover  Stranded  Costs  which  allocated 
such  costs  on  the  basis  of  MDQs  for 
customers  imder  Rate  Schedules  CDS, 
FT-1,  and  SCT  with  an  adjustment  to 
reflect  Peak  Day  or  MDQ  billing 
determinants  for  Rate  Schedule  SCT. 
Ordering  paragraph  (C)  of  the  October 
29  Order  directed  Texas  Eastern,  "to 
conform  the  subject  filing  to  the 
Commission's  action  on  Municipal 
Defense  Group's  small  customer 
mitigation  alternative  methodology  in 
Docket  No.  RS92-1 1-017  within  15 
days  of  the  date  of  the  date  of  a 
Commission  order  therein."  The 
Commission  issued  such  an  order  on 
December  17, 1993.  The  tariff  sheets 
submitted  herewith  are  being  filed  in- 
compliance with  the  October  29  Order 
to  recover  Stranded  Costs  using  the 
allocation  methodology  accepted  by  the 
Commission  in  the  December  17  Order. 

Texas  Eastern  states  that  the  October 
29  Order  authorized  Texas  Eastern  to 
recover  Stranded  Costs  totalling 
$3,696,950.41,  including  carrying 
charges,  incurred  from  June  1, 1993 
through  August  31, 1993. 

Texas  Eastern  states  that  the  customer 
detail  on  the  tariff  sheets  and  on 
Attachment  B  of  the  filing  includes  the 
correction  of  a  customer  name  fit>m 


Equitrans,  Inc.  to  Equitable  Gas 
Company. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-733  Filed  1-11-94;  8:45  am] 

BlUmO  COOC  STIT-OI-M 

[Docket  No.  RP93-M4-003I 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Qas  Tariff 

January  6, 1994. 

Take  notice  that  on  December  30, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Second  Revised  Sheet  No.  165 
Second  Revised  Sheet  No.  166 
Second  Revised  Sheet  No.  167 

The  proposed  effective  date  of  the 
tariff  sheets  is  October  31, 1993. 

Texas  Eastern  states  that  this  filing  is 
submitted  pursuant  to  Section  15.2P)  of 
the  General  Terms  and  Conditions  of 
Texas  Eastern's  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1. 

Texas  Eastern  states  that  it  filed  tariff 
sheets  on  September  30, 1993  to  recover 
Stranded  Costs  totalling  $3,6%,950.41. 
In  an  order  issued  October  29, 1993,  the 
Commission  accepted  the  tariff  sheets 
filed  on  September  30.  Concurrent  with 
the  filing  being  made  herewith,  and  in 
compliance  with  the  October  29  Order, 
Texas  Eastern  is  filing  substitute  tariff 
sheets  to  the  September  30  filing  which 
revise  the  allocaticm  methodology  for 
customers  under  Rate  Schedule  SCT.  On 
October  25, 1993,  Texas  Eastern 
received  a  rate  refund  from  Columbia 
Gulf  Docket  Nos.  RP91-160  and  RP91- 
161,  et  aL,  related  to  June,  July,  and 
August  1993  activity,  for  $72,662.08. 
including  carrying  charges.  Section 
15.2(D)  of  the  General  Terms  and 


Conditions  states,  "Any  refunds 
received  by  Pipeline  of  amoimts  direct 
billed  hereunder  shall  be  flowed 
through  to  Customers  in  the  proportion 
of  each  Customer's  payment  of  such 
amounts,  including  carrying  charges 
calculated  in  accordance  with  §  154.305 
of  the  Commission's  Regulations  from 
the  date  of  payment  by  the  Customer  to 
the  refund  date."  The  tariff  sheets  being 
filed  herewith  reflect  a  credit  to  the 
customers  for  the  Columbia  Gulf  refund 
and  uses  the  allocation  methodology  in 
the  compUance  filing  being  made 
concurrently. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection. 
LobD.Ca>heU, 
Secretary. 

[FR  Doc  94-734  FUed  1-11-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00146;  FRL-4754-7] 

Quidance  on  Determining 
Environmentally  Preferable  Products 
and  Sendees;  Notice  of  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  EPA  is  announcing  a  public 
meeting  to  solicit  input  from  all 
interested  parties  on  developing 
guidance  that  Executive  agencies  can 
use  in  determining  the  preference  and 
purchase  of  environmentally  preferable 
products  and  services.  This  meeting  is 
part  of  a  process  that  EPA  has 
established  to  obtain  public  input  The 
draft  guidance  is  being  developed  to 
implement  section  503  of  Executive 
Order  on  Federal  Acquisition.  Recycling 
and  Waste  Prevention  (Executive  Order 
12873). 

DATES:  The  meeting  will  take  place  on 
February  7  and  8, 1994,  starting  at  9:30 


a.m.  on  February  7,  and  12:30  p.m.  on 
Febniaiy  8,  and  ending  each  day  at  5 
p  jn.  unless  concluded  earlier. 
Registration  will  occiv  one  half  hour 
before  the  meeting  is  scheduled  to  begin 
on  both  days.  The  second  day  will  only 
proceed  if  there  are  more  confirmed 
presenters  than  can  be  accommodated 
on  the  first  day. 

Reouests  to  present  oral  testimony 
must  be  received  on  or  before  February 
1, 1994,  and  will  be  scheduled  on  a 
first-come,  first-served  basis.  Written 
comments  must  be  received  on  or  before 
March  10. 1994. 

ADDRESSES:  The  meeting  will  be  held  at: 
EPA  Headquarters.  Auditorium.  401  M 
St..  SW.,  Washington,  DC. 

Written  comments  on  the  concept 
paper,  discussed  in  Unit  H  of  this 
document,  and  other  aspects  of 
implementation  of  section  503  should 
be  sent  to  Eun-Sook  Goidel  (7409), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401 M  St.,  SW..  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  O'Brien  (7406),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
Telephone  (202)  260-0688;  Fax  (202) 
260-0981. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  20, 1993,  President 
Clinton  signed  Executive  Order  12873. 
entitled  "Federal  Acquisition,  Recycling 
and  Waste  Prevention,"  (58  FR  5411, 
October  22, 1993).  Section  503  of 
Executive  Order  12873  requires  EPA  to 
"issue  guidance  that  recommends 
principles  that  Executive  agencies 
should  use  in  making  determinations  for 
the  preference  and  purchase  of 
environmentally  preferable  products." 
Draft  guidance  for  implementing  this 
provision  is  to  be  published  in  ^e 
Federal  Register  by  EPA  vdthin  180 
days  from  the  e^ctive  date  of  the 
Executive  Order  (April  18, 1994).  The 
Executive  Order  also  allows  the  Agency 
to  issue  additional  guidance  for  public 
comment  on  how  the  principles  can  be 
applied  to  specific  product  categories. 

II.Piocef8 

To  implement  section  503  of 
Executive  Order  12873,  the  Agency  is 
establishing  a  process  whereby  public 
input  is  soUdted  from  all  interested 
persons  and  organizations.  This  process 
will  include  public  meetings  and 
discussions  with  stakeholders  where 
interested  parties  will  be  given  an 
opportunity  to  comment  on  a  concept 
paper.  This  concept  paper  will  be 
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availal  le  in  late  January  and  will 
descriie  the  Agency's  preliminary 
propoul  on  guiding  principles  that 
Federal  agencies  should  use  when 
making  determinations  for  the 
preference  and  purchase  of 
envirotimentally  preferable  products. 

To  s|:hedule  oral  testimony  at  the 
public  meeting  and  to  obtain  a  copy  of 
the  coacept  paper,  contact  EPA's  Public 
Hearing  Hotline,  110  Hartwell  Avenue. 
Lexington.  MA  02173-3198;  telephone 
(617)  874-7374.  Callers  will  receive 
mail  csnfirmation  of  their  scheduled 
testimeny  and  logistical  information. 
PersoiB  who  wish  to  make  oral 
presemations  must  restrict  testimony  to 
7  minutes  and  are  also  expected  to 
providb  three  written  copies  of  their 
completed  comments  for  inclusion  in 
the  ofncial  record.  If  interested  parties 
are  unable  to  attend  the  public 
meetings,  they  are  invited  to  submit 
Mrrittea^comments  to  the  Agency. 

Finally,  the  Agency  plans  to  hold  a 
series  i>f  stakeholder  meetings  beginning 
'    ~  "  '       ^  as  time  allows,  at  EPA 
larters.  The  Agency  will  accept 
;  for  participation  in  stakeholder 
;s  on  a  first-come,  first-served 
persons  or  organizations  wishing 
to  signi  up  for  stakeholder  meetings  with 
Agency  representatives  should  contact 
Claudiia  O'Brien  at  the  telephone 
number  listed  imder  FOR  FURTHER 
INFOiaiA'nON  CONTACT.  Due  to  the 
limite^  amoimt  of  time  available  to 
devela  i  the  draft  guidance,  the  Agency 
reques  s  that  organizations  and 
compa  oies  with  similar  interests  arrange 
to  mea  t  with  Agency  representatives 
during  the  same  time  period.  The 
Agenc  r  may  also  hold  a  limited  number 
of  aud  o  or  video  conferences  for 
person  s  or  organizations  lacking  travel 
fundix  ;.  Interested  persons  should 
contac  Claudia  O'Brien  at  the  telephone 
numb<  r  listed  under  FOR  FURTHER 
INFOI  MA-nON  CONTACT. 

in.  Amiroach 

TheJAgency  has  been  directed  by 
ExecuBve  Order  12873  to  develop  an 
appro!  ch  for  Federal  acquisition  of 
enviro  unentaUy  preferable  products 
that  n(  t  only  minimizes  enWronmental 
burdeii,  but  also  provides  incentives  to 
industry  to  continuously  improve  the 
environmental  performance  of  products 
and  services  to  the  Federal  government. 
Ideally,  the  approach  would  guide 
FedenQ  agencies  in  comparing 
environmental  performance  among 
compa  ting  products  and  services,  so 
that  tfa  i  environmental  impact  becomes 
a  crite!  ion  like  cost  or  performance 
agains  which  Federal  agencies  may 
select  >roducts  or  services. 


As  currently  envisioned,  the  Agency's 
guidance  on  acquisition  of 
environmentally  preferable  products 
would  include  three  components:  (1) 
General  principles  and  procedures  that 
apply  across  product  categories  and  that 
Federal  agencies  can  use  when 
implementing  acquisition  programs  for 
the  purchase  of  environmentally 
preferable  products:  (2)  guidance  for 
applying  these  principles  to  specific 
products  or  product  categories  (to  be 
developed  as  appropriate  at  a  later  date); 
and  (3)  a  code  of  practice  that  Federal 
agencies  could  use  when  judging  the 
credibility  of  non-governmental 
environmental  certification  or  eco* 
labeling  programs. 

Dated:  January  7, 1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc  94-858  Filed  1-11-94, 8:45  am] 
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[FRL-4825-1] 

Prevention  of  Significant  Deterioration; 
Delegation  of  Authority;  IMaricopa 
County,  AZ 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  Regional  Administrator 
for  EPA  Region  9,  San  Francisco,  has 
delegated  hill  authority  to  Maricopa 
Coimty  to  implement  and  enforce  the 
federal  Prevention  of  Significant 
Deterioration  (PSD)  program. 

DATES:  The  effective  date  of  the 
delegation  agreement  is  November  22, 
1993. 

ADDRESSES:  Environmental  Management 
and  Transportation  Agency,  Maricopa 
County  Division  of  Air  Pollution 
Control,  2406  South  24th  Street,  suite 
E-214,  Phoenix,  AZ  85034. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Gaylord,  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  75  Hawthorne  Street  (A-5-1), 
San  Francisco,  CA  94105,  (415)  744- 
1256. 

SUPPt.EMENTARY  INFORMATION:  The  U.S. 
Environmental  Protection  Agency  has 
delegated,  under  the  provisions  which 
are  found  in  40  CFR  52.21(u),  to 
Maricopa  County:  (a)  The  auUiority  for 
all  soxirces  in  that  County  subject  to 
review  for  the  prevention  of  significant 
deterioration  (PSD)  of  air  quality, 
pursuant  to  Part  C  of  Htle  I  of  the  Qean 
Air  Act,  as  amended  August  7, 1977, 
and  the  requirements  promulgated  in 


the  July  1, 1992.  edition  of  40  CFR 
52.21,  as  amended  August  7, 1980, 
under  authority  of  sections  101, 110, 
and  160-169  of  the  Clean  Air  Act:  and 
(b)  the  authority  to  review,  administer, 
and  enforce  throughout  the  County  the 
PSD  requirements  imposed  by  the  Clean 
Air  Act  sections  101. 110,  and  160-169. 
and  40  CFR  52.21.  as  amended  August 
7, 1980. 

The  following  letter  and  attached 
agreemmt  represent  the  terms  and 
conditions  of  the  amended  delegation. 

The  PSD  Delegation  of  Authority  is 
reviewable  under  section  307(b)(1)  of 
the  Clean  Air  Act  only  in  the  Ninth 
Circuit  Court  of  Appeals.  A  petition  for 
review  must  be  filed  by  March  14. 1994. 

Dated:  December  13, 1993. 
David  P.  Hovrekamp. 
Director,  Air  and  Toxics  Division.  Region  DC. 

United  SUtes  Environmental  Protectioa 
Agency 

Region  IX— 75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901 
December  16, 1993. 

Karen ).  Heidel,  Ph.D.,  Environmental 
Management  ft  Transportation  Agency,  2406 
South  24th  Street.  Suite  E-214,  Phoenix.  AZ 
85034. 

Re:  PSD  Delegation  Agreement  for  Maricopa 
County 

Dear  Dr.  Heidel:  I  am  pleased  to  transmit 
to  you  two  signed  originals  of  the  delegation 
agreement  for  the  Prevention  of  Significant 
Deterioration  program.  Please  note  that  the 
delegation  is  effective  on  the  date  of  the 
Regional  Administrator's  signature.  EPA  will 
shortly  publish  a  notice  in  the  Federal 
Register  announcing  the  delegation. 

EPA  will  continue  to  provide  any  guidance 
or  technical  assistance  that  may  be  needed 
for  Maricopa  County's  implementation  of  this 
agreement.  EPA  is  committed  to  including 
the  Division  of  Air  Pollution  Control  in 
decisions  relating  to  determinations  of 
noncompliance  with  permits  issued  under 
this  agreement,  intended  PSD  enforcement 
actions,  and  in  any  intended  revocation 
proceedings  related  to  this  agreement  We  are 
also  committed  to  maintaining,  as  I  know  you 
are,  unobstructed  channels  of 
communication  between  our  agencies.  We 
look  forward  to  a  continuing  partnership  io 
the  permitting  program. 
Sincerely, 

David  P.  Howekamp, 

Director,  Air  and  Toxics  Division. 

Agreement  for  Delegation  of  Authority 
of  the  Regulations  for  Prevention  of 
Significant  Deterioration  of  Air  Quality 
(40  CFR  52.21)  Between  U.S.  EPA  and 
MC 

The  undersigned,  on  behalf  of  the 
Maricopa  County  (MC)  and  the  United 
States  Environmental  Protection  Agency 
(U.S.  EPA),  hereby  agree  to  the 
delegation  of  authority  for  the 
administrative,  technical  and 


1731 


enforcement  elements  of  the  source 
review  provisions  of  40  CFR  52.21. 
Prevention  of  Significant  Deterioration 
(PSD),  as  they  may  be  amended  and  in 
accordance  with  the  permit  review 
requirements  in  40  CFR  part  124 
subparts  A  and  C  from  U.S.  EPA  to  MC. 
subject  to  the  terms  and  conditions 
below.  This  delegation  is  executed 
pursuant  to  40  CFR  52.21  (u).  Delegation 
of  Authority. 

I.  General  Delegation  Conditions 

A.  Authority  is  delegated  for  all 
sources  under  the  jtirisdiction  of  MC 
that  are  subject  to  review  for  PSD.  This 
includes  all  source  categories  listed  in 
40  CFR  52.21  for  each  pollutant 

Tlated  by  the  Qean  Air  Act 
This  delegation  may  be  amended  at 
any  time  by  the  formal  written 
agreement  of  both  MC  and  U.S.  EPA, 
including  amendments  to  add,  change, 
or  remove  conditions  or  terms  of  this 
Agreement. 

C.  If  the  Regional  Administrator 
determines  that  the  County  is  not 
implementing  or  enforcing  the  PSD 
program  in  accordance  with  the  terms 
and  conditions  of  this  delegation,  the 
requirements  of  40  CFR  52.21, 40  CFR 
124,  or  the  Qean  Air  Act,  this 
delegation,  after  consultation  with  MC, 
may  be  revoked  in  whole  or  in  part.  Any 
such  revocation  shall  be  effective  as  of 
the  date  specified  in  a  Notice  of 
Revocation  to  the  County.  Nothing  in 
this  paragraph  shall  preclude  U.S.  EPA 
from  exercising  its  enforcement 
authority,  as  provided  In  paragraph  V.B. 
below. 

D.  The  permit  appeal  provisions  of  40 
CFR  124.19  shall  apply  to  all  appeals  to 
the  Administrator  on  permits  issued  by 
MC  under  this  delegation.  For  purposes 
of  implementing  the  federal  permit 
appeal  provisions  under  this  delegation, 
if  there  is  a  public  comment  requesting 
a  change  in  a  draft  preliminary 
determination  or  draft  permit 
conditions,  the  final  permit  issued  by 
MC  is  required  to  contain  statements 
which  indicate  that  for  Federal  PSD 
purposes  and  in  accordance  with  40 
CFR  124.15  and  124.19.  (1)  the  effective 
date  of  the  permit  is  30  days  after  the 
final  decision  to  issue,  modify,  revoke 
and  reissue  the  permit;  and  (2)  if  an 
appeal  is  made  to  the  Administrator,  the 
effective  date  of  the  permit  is  suspended 
until  such  time  as  the  appeal  is 
resolved.  MC  shall  inform  U.S.  EPA 
(Region  DC)  in  accordance  with 
conditions  of  this  delegation  when  there 
is  public  comment  requesting  a  change 
in  the  preliminary  determination  or  in 

a  draft  permit  condition.  Failure  by  MC 
to  comply  %vith  the  terms  of  this 
paragraph  shall  render  the  subject 


permit  invalid  for  Federal  PSD 
purposes. 

E.  By  this  agreement.  MC  assumes 
authority  for  enforcement  and  pennit 
modification/amendment  for  EPA 
issued  NSR/PSD  permits. 

F.  This  delegation  of  authority 
becomes  effective  upon  the  date  that 
both  parties  have  signed  the  Agreement 

n.  Commonicatiotts  Between  U.S.  tPA 
andMC 

MC  and  U.S.  EPA  will  use  the 
following  communication  procedures: 

A.  MC  shall  report  to  U.S.  EPA  on  a 
quarterly  basis  the  compliance  status  of 
the  sources  that  have  received  a  PSD 
permit  from  either  MC  or  U.S.  EPA.  The 
Aerometric  Information  Retrieval 
System  (AIRS)  will  be  used  for  this 
piirpose.  Compliance  detwminations 
will  be  made  with  respect  to  the 
conditions  established  in  the  PSD 
permits. 

B.  MC  shall  forward  to  U.S.  EPA,  at 
the  beginning  of  the  public  comment 
period  for  each  PSD  permit,  a  summary 
of  (1)  the  findings  related  to  each  PSD 
application.  (2)  the  justification  for  MCa 
preliminary  determination,  and  (3)  a 
copy  of  the  draft  permit.  Should  there 
be  any  comments  or  concerns  about  the 
pending  PSD  permit,  U.S.  EPA  shall 
communicate  these  comments  and 
concerns  to  MC  as  soon  as  possible  prior 
to  the  close  of  the  public  comment 
period. 

C  MC  shall  forward  to  EPA  R^on  IX 
(attn:  A-5-1)  copies  of  the  final  action 
on  the  PSD  permit  applications  at  the 
time  of  issuance,  as  well  as  copies  of 
substantive  public  comments.  MC  must 
address  any  pubUc  comments  not 
incorporated  into  the  permit,  and  shall 
provide  a  summary  of  the  responses. 

D.  MC  shall  send  U.S.  EPA  copies  of 
preliminary  determinations  on  PSD 
permit  modifications  and  amendments 
at  or  prior  to  the  beginning  of  the  public 
comment  period.  U.S.  EPA  will  provide 
comments  to  MC  prior  to  the  close  of 
the  public  comment  period. 

E.  MC  shall  send  to  EPA  a  copy  of  all 
applicability  determinations  and 
justifications  made  that  would  involve 
PSD  exemptions  due  to  offsetting  or 
netting  (40  CFR  52.21(b)(3)  and 
52.21(b)(21). 

m.  Revisions  to  Title  40  CFR  52.21 

A.  This  delegation  covers  any 
revisions  that  are  promulgated  for  40 
CFR  52.21  and  40  CFR  124.  The  terms 
"40  CFR  52.21"  and  "40  CFR  124"  as 
used  in  the  delegation  request  and 
throughout  this  Agreement,  include 
such  regulations  as  are  in  effect  on  the 
date  this  Agreement  is  executed  and  any 
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revisions  that  are  promulgated  after  that 
date. 

B.  In  addition,  the  following  U.S.  EPA 
policies  shall  apply  to  PSD  review: 

1.  U.S.  EPA  is  responsible  for  the 
issxiance  of  PSD  permits  on  Indian 
Lands,  imder  sections  110(c)  and  301  of 
the  Qean  Air  Act.  States  (or  their 
delegates)  have  no  authority  to  establish 
air  pollution  control  reouirements  on 
Indian  Reservations,  unless  requested  to 
by  the  Tribal  GovemingBody. 

2.  According  to  U.S.  £PA  guidance 
published  on  September  22, 1987  and 
supplemental  giddance  published  on 
July  28, 1988,  all  delegated  agencies 
must  now  consider  pollutants  not 
subject  to  the  Clean  Air  Act  in  their  Best 
Available  Control  Technology  (BACT) 
determinations.  The  BACT 
determinations  must  include  a  review  of 
the  toxic  effects  of  unregulated 
pollutants  and  the  impact  of  the 
proposed  BACT  on  the  emissions  of 
these  pollutants. 

3.  MC  shall  consult  with  the 
appropriate  Federal.  State,  and  local 
land  use  agencies  prior  to  issuance  of 
preliminary  determinations  on  PSD 
permits.  In  particular,  U.S.  EPA  requires 
that  MC  shall: 

(a)  Notify  the  Fish  and  Wildlife 
Service  (FWS)  and  U.S.  EPA  when  a 
PSD  permit  appUcation  has  been 
received,  in  order  to  assist  U.S.  EPA  in 
canying  out  its  non-delegable 
responsibilities  under  section  7  of  the 
Endangered  Species  Act  (PL  97-304). 

(b)  Notify  potential  applicants  of  the 
potential  need  for  consultation  between 
U.S.  EPA  and  the  FWS  if  an  endangered 
species  may  be  afiiacted  by  the  project. 
U.S.  EPA's  data  sheet  may  be  used  for 
this  process  (copy  enclosed). 

(c J  Refrain  from  issuing  a  final  PSD 
permit  unless  the  FWS  has  determined 
that  the  proposed  project  will  not 
adversely  affect  any  endangered  species. 

4.  MC  shall  consider  a  dry  scrubber 
for  siilfur  dioxide  control,  a  baghouse  or 
electrostatic  precipitator  for  pwticulate 
control,  and  efficient  combustion 
techniques  for  carbon  monoxide  control 
in  their  BACT  determinations  for 
mtmicipal  waste  combustora  pursuant 
to  U.S.  EPA  guidance  published  on  June 
26, 1987. 

5.  MC  shall  begin  any  BACT 
determination  with  the  most  stringent 
control  options  available  for  that 
category,  pursuant  to  additional  BACT 
guidance  issued  on  December  1, 1987. 
U.S.  EPA  will  consider  as  deficient  any 
BACT  determination  not  complying 
with  this  "top-down"  requirement. 

6.  Upon  notification  from  EPA,  MC 
shall  implement  such  new  regulations 
or  directives  pending  revision  of  this 
Agreement. 


IV.  Pe  -mits 

A.  1 1  any  matter  involving 

interp  etation  of  sections  160-169  of  the 
Clean  \ir  Act,  or  40  CFR  52.21,  and  of 
40  CF  1 124  where  guidance  on  the 
implei  nentation,  review,  administration, 
or  enf(  trcement  of  these  sections  has  not 
been  s  snt  to  MC,  U.S.  EPA  will  be 
conta<  ted  and  requested  to  provide  the 
appro  iriate  guidance. 

B.  ^  C  shall  at  no  time  grant  any 
waivef  to  the  PSD  permit  requirements. 

C  Pbrmits  issued  imder  this 
delegation  shall  contain  langtiage 
certifying  that  the  Federal  PSD 
requirements  have  been  satisfied. 

D.  Authorities  to  Construct  must 
include  appropriate  provisions,  as 
specified  in  Attachment  A.  to  ensure 
permit  enforceability.  Permit  conditions 
shall,  at  a  minimum,  contain  reporting 
requirements  on  initiation  of 
constmction,  startup,  and  where 
applioable,  source  testing  and 
contiguous  emissions  monitoring 
systeits  (CEMS).  In  all  cases  where  tests 
are  ref  uired,  the  tests  methods  shall  be 
spedied.  All  cases  where  CEMS  are 
required,  appropriate  testing  and 
reporting  requirements  shall  be 
included.  Upset/breakdown  and 
malfu  iction  conditions  shall  be 
inclui  ed  in  all  permits. 

E.  I  S.  EPA  will  assist  MC  in  the 
BACT  determination  for  all  PSD  permit 
appli(  ations  filed  with  MC,  such  that 
U.S.  I  PA  and  MC  jointly  concur  on  each 
BACT  determination.  Ine  signatures  of 
U.S.  EPA  and  MC  on  the  final  permit 
shall  tonstitute  concurrence  on  the 
BACD  determinations 

F.  AH  modeling  analyses  for 
determination  of  increment 
consiCnption  and  compliance  with  the 
NAA(  ^S  will  require  the  joint 

concv  rrence  of  U.S.  EPA  and  MC  The 
signal  ures  of  U.S.  EPA  and  MC  on  the 
final  fermit  shall  constitute 
concurrence  on  the  modeling  analyses. 

G.  Separate  from  conditions  E  and  F 
and  fdr  a  given  time  as  specified  in  this 
subpt  rt,  U.S.  EPA  and  MC  shall  jointly 
conci  r  on  the  entire  analysis  and  permit 
condJ  Lions  for  each  PSD  permit  issued. 
This  ]  equirement  for  dual  concturence 
shall  be  waived  beginning  with  the  first 
applii  ation  submitted  and  deemed 
comp  ete  two  (2)  yeare  after  the  date  of 
this  a  ;reement,  or  after  U.S.  EPA 
cona  re  with  MC  on  ten  (10)  final 
permits  issued  pursuant  to  this 
delegltion  agreement,  whichever  occurs 

any  event.  U.S.  EPA  shall 
written  notice  to  MC  when  the 
lent  for  dual  concurrence  no 

longer  applies. 
H.  MC  shall  conduct  an  aimual  review 

of  the  NO2  increment  status  for  each 
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Section  107  area  designated  as 
attainment  over  which  it  has 
jurisdiction  and  shall  prepare  a 
summary  report  of  the  review.  Such 
review  shall  be  made  in  accordance 
with  current  U.S.  EPA  guidance  as 
provided  to  MC  Emissions  from  the 
following  sources  consiune  NO2 
increment:  (1)  any  new  major  stationary 
source  or  modification  of  a  major 
stationary  source  on  which  construction 
begins  aner  February  8. 1988;  and  (2) 
minor,  area,  and  mobile  sources,  after 
the  minor  source  baseline  date,  as  it  is 
defined  by  40  CFR  52.21.  The  initial 
review  of  the  NO2  increment  status  shall 
address  the  consumption  of  NO2 
increment  betvreen  February  8, 1988, 
and  the  effective  date  of  this  agreement 

L  MC  shall  conduct  an  annual  review, 
similar  to  the  one  in  proceeding  subpart 
H,  on  the  status  of  the  PMio  increment. 
For  that  part  of  Maricopa  County 
designated  nonattainment  for  TSP,  the 
requirement  for  tracking  PMio 
increment  consumption  becomes 
effective  on  the  date  of  receipt  of  the 
first  major  source  application  deemed 
complete  after  the  Jime  3, 1994, 
implementation  date  for  PMio 
increments.  For  all  other  areas  within 
Maricopa  County,  the  minor  source 
baseline  date  established  for  TSP 
remains  in  effect,  but  PMio  increments 
replace  TSP  increments  as  the 
particulate  matter  indicator. 

J.  U.S.  EPA  shall  retain  the 
responsibility  of  issuing  the  PSD  permit 
for  Palo  Verde  Steel,  but  enforcement  of 
the  final  permit  terms  and  conditions  on 
the  so\m»  shall  be  imder  local 
authority. 

V.  Peimit  Enforcement 

A.  The  primary  responsibility  for 
enforcement  of  the  PSD  regulations  as 
found  in  40  CFR  part  52  in  Maricopa 
County  will  rest  with  MC.  except  where 
responsibility  is  vested  in  the  State  of 
Arizona.  Purauant  to  A.R.S.  49-402.  the 
State  of  Arizona  has  original  jiuisdiction 
over  the  following  soiuces  in  Maricopa 
County: 

1.  Smelting  of  metal  6re. 

2.  Petroleum  refineries. 

3.  Coal  fired  electrical  generating 
stations. 

4.  Portland  cement  plants. 

5.  Air  pollution  generated  by  portable 
sources  imless  delegated  to  MC 

6.  Air  pollution  by  mobile  soim:es  for 
the  purpose  of  regulating  those  sources 
as  prescribed  by  A.R.S.  Title  49.  Qiapter 
3.  Articles  4  &  5. 

MC  will  enforce  the  provisions  that 
pertain  to  the  PSD  program,  except  in 
those  cases  where  tne  rules  or  policy  of 
MC  are  more  stringent.  In  such  cases. 


MC  may  elect  to  implement  the  more 
stringent  requirements. 

B.  Nothing  in  this  delegation 
agreement  shall  prohibit  EPA  from 
enforcing  the  PSD  provisions  of  the 
Clean  Air  Act,  the  PSD  regulations  or 
any  PSD  permit  issued  by  MC  pursuant 
to  this  Agreement 

C  In  the  event  that  MC  is  unwilling 
or  unable  to  enforce  a  provision  of  this 
delegation  with  respect  to  a  source 
subject  to  the  PSD  regulations,  MC  will 
immediately  notify  the  Regional 
Administrator.  Failure  to  notify  the 
Regional  Administrator  does  not 
preclude  U.S.  EPA  from  exercising  its 
enforcement  authority. 

Dated:  November  9, 1993. 
James  D.  Bruner, 

Chairman,  Maricopa  County  Board  of 
Supervisors. 

Dated:  November  22, 1993. 
John  Wise, 
Acting  for 
Felicia  A.  Marcus, 
Regional  Administrator,  U.S.  EPA  Region  IX. 

Attachment  A 

All  Authorities  to  Construct,  where 
applicable,  shall  contain: 

1.  Identification  of  all  points  of 
emission,  both  stack  and  fugitive. 

2.  Specification  of  a  numerical 
emission  limitation  for  each  point  of 
emission  in  terms  of  mass  rate  and/or 
concentration  limitations.  If  emission 
testing  based  on  a  numerical  emission 
limitation  is  infeasible,  the  permit  may 
instead  prescribe  a  design,  operational, 
or  equipment  standard.  Any  permits 
issued  without  numerical  emission 
limitations  must  contain  conditions 
which  assure  that  the  design 
characteristics  or  equipment  will  be 
properly  maintained  or  that  the 
operational  conditions  will  be  properly 
performed  so  as  to  continuously  achieve 
the  assumed  degree  of  control. 

3.  Limitations  or  factore  which  were 
the  basis  for  the  air  quality  impact 
analysis  must  be  specified  (e.g.  hours  of 
operation,  stack  height,  materials 
processed  which  affect  emissions). 

4.  Methods  and  frequency  of 
determining  continued  compliance  for 
each  point  of  emission  (such  as  from  the 
SIP  or  if  the  source  is  subject  to  New 
Source  Performance  Standards  [NSPS] 
or  National  Emission  Standards  for 
Hazardous  Air  Pollutants  INESHAP)  or 
explicitly  identified  if  a  reference 
method  is  not  used. 

5.  Recordkeeping  requirements  which 
enable  the  agency  to  ascertain  continued 
compliance,  especially  where  factors 
such  as  hours  of  operation,  throughput 
of  materials,  sulfur  content  of  fuels,  fuel 


usage,  and  type  or  quantity  of  materials 
processed  are  conditions  of  the  permit. 

6.  A  condition  that  the  permit  such 
that  it  will  expire  if  construction  is  not 
commenced  within  eighteen  (18) 
months  or  a  shorter  period. 

7.  A  condition  that  the  source  is 
responsible  for  providing  sampling  and 
testing  facilities  at  its  own  expense. 

8.  A  condition  that  continuous 
emission  monitoring  systems  (CEMS) 
will  be  used  for  enforcement  purposes. 

9.  Reporting  requirements  which 
enable  the  agency  to  monitor  the 
following: 

(a)  Progress  of  source  construction 
including  the  date  by  which 
construction  is  completed;  and 

(b)  Compliance  with  (1)  emission 
limitations,  (2)  operational  limitations, 
(3)  and  work  practice  standards;  the 
reporting  requirements  should  include 
excess  emissions  reports  and  source  test 
results. 

10.  Permits  issued  under  this 
delegation  should  contain  language 
certifying  that  the  federal  PSD 
requirements  have  been  satisfied. 

11.  As  a  courtesy  to  sources  exempted 
ftt)m  PSD  review  due  to  federally 
enforceable  operational  or  process 
restrictions,  or  the  use  of  controls  more 
stringent  than  required  by  applicable 
SIP  limits,  the  source  shall  be  advised 
that  any  relaxation  of  those  limits  may 
subject  the  entire  source  to  full  PSD 
review  as  if  construction  had  not  yet 
begun.  Suggested  language  is  as  follows: 

This  source  is  exempt  from  PSD  review 
because  of  *  *  *  (state  reason,  for  example, 
"the  requirement  that  limits  operation  to 
eight  hours  per  day").  Any  relaxation  in  this 
limit  which  increases  your  potential  to  emit 
above  the  applicable  PSD  threshold  will 
require  a  full  PSD  review  of  the  affected 
source  as  if  construction  had  not  yet 
commenced. 

|FR  Doc.  94-a02  Filed  1-11-94;  8:45  am] 
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[FRL-4825-2] 

Prevention  of  Significant  Deterioration; 
Rescission  of  Authority;  Fresno 
County,  CA 

agency:  U.S.  Enviropmental  Protection 
Agency  (USEPA). 
ACTION:  Rescission  of  local  PSD 
permitting  authority. 

SUMMARY:  The  Director,  Air  &  Toxics 
Division,  for  EPA  Region  IX,  San 
Francisco  has  rescinded  local 
Prevention  of  Significant  Deterioration 
(PSD)  permitting  authority  in  Fresno 
County,  California. 


DATES:  Rescission  of  local  PSD 
permitting  authority  is  effiactive  April  9, 
1993. 

ADDRESSES:  David  L  Crow,  Executive 
Director/ APCO,  San  Joaquin  Valley 
Unified  Air  Pc^ution  Control  District, 
1999  Tuolumne  Street,  suite  200, 
Fresno,  CA  93721. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Gaylord,  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  75  Hawthorne  Street  (A-5-1), 
San  Francisco,  CA  94105,  (415)  744- 
1256. 

SUPP(.EMENTARY  INFORMATION:  In 
September  1991,  the  State  of  California 
passed  legislation  that  effectively 
required  Uie  eight  separate  counties  of 
the  San  )oaquin  Valley  Air  Basin  to  form 
a  single  air  pollution  control  district 
(APCD).  EPA  had  delegated  PSD 
authority  to  Fresno  County  APCD  by  an 
agreement  dated  December  23, 1985. 
Because  the  San  Joaquin  Valley  Unified 
APCD  has  chosen  to  defer  to  EPA  the 
regulation  of  sources  subject  to  PSD 
rules  at  40  CFR  52.21,  EPA  is 
responding  to  their  request  to  rescind 
PSD  authority  previously  delegated  to 
Fresno  County  APCD.  The  following 
letter  represents  the  terms  and 
conditions  of  the  rescission. 

The  PSD  Delegation  of  Authority  is 
reviewable  under  section  307(b)(1)  of 
the  Clean  Air  Act  only  in  the  Ninth 
Circuit  Court  of  Appeals.  A  petition  for 
review  must  be  filed  by  March  14, 1994. 

Dated:  December  10, 1993. 
David  P.  Howekamp, 

Director,  Air  and  Toxics  Division,  Region  DC. 

UNITED  STATES  ENVIRONMENTAL 
PROTECTION  AGENCY 

April  9. 1993. 
David  L  Crow, 

Executive  Director/APCO.  San  Joaquin 
Valley,  Unified  Air  Pollution  Control 
District,  1999  Tuolumne  Street,  Suite 
200.  Fresno,  CA  93721. 

Dear  Mr.  Grow:  This  letter  responds  to  your 
request  to  EPA  to  rescind  Prevention  of 
Significant  Deterioration  (PSD)  permitting 
authority  in  Fresno  and  Kem  counties.  Wo 
recognize  that  the  request,  dated  March  16, 
1993,  and  received  by  this  office  on  March 
19, 1993,  is  consistent  with  ongoing  efforts  to 
attain  a  more  coordinated  approach  to  air 
quality  management  in  the  San  Joaquin 
Valley. 

In  September  1991,  the  State  of  California 
passed  legislation  that  effectively  required 
the  formation  of  a  single  air  pollution  control 
district  in  the  Valley  Air  Basin.  To  that  end, 
eight  counties  joined  efforts  in  March  1992 
to  form  the  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District.  The  District 
comprises  the  counties  of  Fresno,  Kings, 
Madera.  Merced,  San  Joaquin,  Stanislaus, 
and  Tulare  counties,  at  well  as  that  part  of 
Kem  County  located  in  the  Valley  Air  Basin. 
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By  August  1992,  the  California  Air  Reaouioes 
Bond  certified  that  the  District  met  the 
loquirements  stated  in  SB  124. 

EPA  had  specifically  transfnTod  PSD 
authority  to  Fresno  County  APCD  by  a 
delegation  agreement,  dated  December  23, 
198S.  As  mentioned  in  your  letter,  the 
District  has  chosen  to  defer  to  EPA  the 
regulation  of  sources  sul^ect  to  PSD  rules  at 
40  CFR  52.21.  Thoefara,  EPA  hereby 
rescinds  authority  delegated  to  Fresno 
County  APCD  to  r^ulate  sources  subject  to 
the  federal  PSD  rules.  Please  note  that  no 
such  agreement  was  made  between  EPA  and 
Kem  County,  so  that  your  request  to  rescind 
PSD  authority  in  that  county  requires  no 
further  action. 

Pursuant  to  grant  conditions  under  $  105 
(Pro^wn  Objective  5).  the  District  shall 
continue  to  provide  to  EPA  notification,  as 
soon  as  possible  and  prior  to  deeming  the 
application  complete,  of  all  new  major 
stationary  sources  and  major  modifications 
that  may  be  subject  to  the  federal  PSD 
regulation.  Specifically,  this  affacts  major 
stationary  soiircea  and  major  modifications  to 
existing  sources,  as  defined  under  part 
52.21(b),  that  are  located  in  areas  designated 
as  attainment  within  the  San  Joaquin  Valley 
Unified  APCD.  The  District  should  also 
provide  notification  to  sources  potentially 
ejected  by  the  federal  PSD  requirements. 
These  sources  must  submit  ?SD  permit 
applications  to  EPA  and  may  be  subject  to 
enforcement  action  if  construction 
commences  be6H«  EPA  issues  a  final  PSD 
permit. 

We  look  forward  to  continued  cooperation 
with  you  and  yoiir  staff,  so  that  permits  may 
be  issued  in  a  timely  and  effective  manner. 
If  you  have  further  questions  regarding  this 
matter,  please  contact  Jessica  Gaylord  of  my 
staffat  (415)  744-1256. 

Sincerely, 
Carl  C  Kohnert,  Jr.. 

Acting  for  David  P.  Howekamp,  Director,  Air 
&  Toxic  Division. 
(FR  Doc.  94-803  Filed  1-11-94;  8:45  am] 

MLUNO  COM  WaO-SO-P 


[OPP-^«2024H;  FRL-4743-q 

Notice  of  Approval  of  Amendmont  to 
Texas  Plan  for  Certification  of 
Applicator*  of  Compound  1060 
Uveatocit  Protection  Cottar* 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  approval  of  amended 
certification  plan. 

SUMMARY:  On  Augtist  13. 1993,  EPA 
announced  its  intention  to  approve  an 
amendment  to  the  Texas  Plan  for 
Certification  of  Applicators  of 
Compound  1080  Livestock  Protection 
Collars  (IPC's).  Public  comments  wen 
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solid  ed  on  this  amended  plan.  The 
amended  plan  permits  pooling  of  IPC's 
among  certified  IPC  applicators.  No 

jents  were  received  and  EPA 
therefore  approves  the  amended  plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Ogleffiy,  Pesticides  and  Toxic 
Substpnces  Branch,  Region  VI. 
Environmental  Protection  Agency.  1445 
Ross  Ave.,  Dallas.  TX  75202-2733. 
Telephone:  214-655-7563. 

SUPPUEMENTARY  INFORMATION:  In 

accor  lance  with  the  provision  of  section 

11(a)  2)  of  the  Federw  Insecticide^ 

Fung  dde,  and  Rodentidde  Act  (FIFRA) 
and  4  9  CFR  part  171.  the  Texas 
Depa  tment  of  Agriculture  submitted  to 
EPA  t>r  approval,  revisions  to  its 
curr^t  plan  for  certification  of  LPC 
applicators.  The  amendment  to  the 
Texas  LPC  certification  plan  permits  the 
desi^ation  of  collar  pool  agents. 
Certil  led  LPC  applicators  are  permitted 
to  pai  tidpate  in  a  collar  pool 
admi  listered  by  a  collar  pool  agent.  The 
purp(  ise  of  the  collar  pool  is  to  reduce 
the  n  miber  of  LPCs  in  circulation  by  a 
pool!  ig  of  LPC's.  Certified  LPC 
appli  ::ators  will  check  out  the  LPC's 
from  the  collar  pool  agent  immediately 
prior  to  use.  When  no  longer  needed,  a 
LPC  will  be  returned  to  the  collar  pool 
agent  for  distribution  to  another 
certified  LPC  applicator.  All  collar  pool 
agenB  are  considered  agents  of  the 
registrant  and  are  required  to  keep  the 
same  records.  Further,  the  collar  pool 
syste  n  will  not  affect  the  recordkiraping 
or  reporting  requirements  of  LPC  users, 
lounced  its  intention  to  approve 
lended  plan  in  the  Federal 
tn  of  August  13. 1993  (58  FR 
i),  and  soUdted  comments.  No 
lents  were  received  and  EPA 
^ore  approves  the  amended  plan. 

>ies  of  the  amended  plan  are 
^ble  for  review  at  the  following 
tons  during  normal  business  hours: 

'exas  Department  of  Agriculture. 
Step  en  F.  Austin  Building.  Rm.  1034F. 
St.  and  Congress  Ave.,  Austin.  TX 
I,  Telephone  512-463-0013. 

,  ^vironmental  Protection  Agency. 


17th 
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Regit  in  VI,  1445  Ross  Ave..  12th  Floor. 


Suite 


1200,  Dallas.  TX  75202. 


Tele  ihone:  214-655-7239. 

Dat  ed:  December  6, 1993. 
Allyii  M.  Davis. 

Actin  I  Regional  Administrator,  Region  VI. 
IFR  E  DC  94-497  Filed  1-11-94;  8:45  am) 


[OPP-94060:  Fftt.  474S-4I 

Notice  Of  Receipt  of 
Amendments  to  Dalai* 
Pesticide  Registradona 


for 
In  Certain 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  vnth  section 
6(f)(1)  of  the  Federal  Insectidde. 
Fimgidde.  and  Rodentidde  Act 
(FIFRA).  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pestidde  registrations. 

DATES:  Unless  a  request  is  withdrawm. 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  wrill  become 
effective  on  April  12. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pestidde  Programs  (7502C). 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number  Room 
216.  Qystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  305-5761. 
SUPPLEMENTARY  INFORMATION: 

L  Introdnction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pestidde  product  may 
at  any  time  request  that  any  of  its 
pestidde  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IL  Intent  to  Delete  Uses 

This  notice  annoimces  receipt  by  the 
Agency  of  applications  from  r^strants 
to  delete  uses  in  the  13  pestidde 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  spedfic  uses  deleted.  Users  of  these 
produds  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contad  the  applicable  registrant  before 
April  12, 1994  to  discuss  withdrawal  of 
the  applications  for  amendment.  This 
90-day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 
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TABLE  1.  -  REGISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTKJIOE  REGISTRATIONS 

Product  Name 


EPA  Registration 
No. 


000769-00221 
000769-00921 
000302-00460 

005481-00218 

005481-00219 

005481-00430 
005481-00431 
005481-00432 
005481-00433 
005905-00112 
005905-00293 


008590-00228 
051036-00033 


Suregard  Grain  Protectant  Oust 
Science  Benomyl  50W 
Miner's  Malathion  5E 

1-NaphthaJeneacetic  Add  Sodkjm  SaR 

1-Naphthaleneacetic  Add 

Technical  Naphthaleneacetic  Add 
Technical  1-Naphthaleneacetamide 
TechnicaJ  1-NaphthaJeneacetic  Acid  Sodium  salt 
Technical  1 -Naphthaleneacetic  Add  Ethyl  Ester 
Cythion  ULV  Concentrate  Insecticide 
Cythion25WP 


Agway  Malathion  Insect  Spray 
Malathion  25W 


Deieta  From  Label 


Rice,  grain  sorghum  and  fietd  or  garden  seed 

Roses  (fieW  &  greenhouse),  flowers,  ornamentals  (field  &  greenhouse) 

Apples,  pears,  plums,  prunes,  interior  buildings,  meat  processing  estab- 
lishments, stored  grain,  stored  field  and  garden  seeds 

Ornamentals,  cherries  (sweet),  dtrus  (oranges,  tangelos,  tangerines/ 
mandarins,  tangors),  olives,  quince 

Apples,  cherries  (sweet),  p^ars.  olives,  quinces,  citms  (oranges,  tan- 
gelos. tangerines/mandarins,  tangors) 

Apples,  pears 

Olives 

Olives 

Olives 

Safflower,  soyt>eans.  tomatoes,  sugar  beets 

Cranberries,  livestock,  plums,  apples,  pears,  alfalfa,  clovw.  vetch,  apri- 
cots, beans,  broccoli,  brussel  sprouts,  cauliflower,  cabbage,  kale,  mus- 
tard greens,  turnips,  celery,  lettuce,  spinach,  cherries,  dtms,  Oicum- 
•  bers,  metons,  eggplant,  grapes,  peaches,  peas,  peppers,  potatoes,  to- 
matoes, walnuts,  prunes 

Asparagus,  dog  &  cat,  quarters,  metons.  pumpkins,  watennetons 
Eggplant,  broccoli,  turnips,  endive,  carrots,  radishes,  cabbage,  collards. 
cauliftower.  mustard,  tomatoes,  strawberries,  peppers,  okra.  beans,  let- 
tuce, cucumbers,  dtrus  (oranges,  limes,  tangelos.  lemons  kumqua'ts  & 
tangennes).  peaches,  peanuts,  vrarehouse  peanut  spray 


l.inX'en-ly'ES'cL'^^^^^^  """''  "^^  "'^"^^  °'  ^''^  ^^  ""  ^'^'^  °f  ^«  P-^^^^ts  in  Table 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000769 
000802 
005481 
005905 
008590 
051036 


Company  Name  and  Address 


Sureco.  Inc.,  P.O.  Box  938,  Fort  Valley.  GA  31030. 

The  Chas.  H.  Lilly  Co.,  7737  NE  Kilingsworth.  PorUand,  OR  97218. 

Amvac  Chemical  Corp.,  4100  E.  Washington  Blvd.,  Los  Angeles,  CA  90023. 

Helena  Chemfcal  Co.,  6075  Poplar  Ave.,  Suite  500,  Memphis,  TN  381 19. 

Agway,  Inc.,  c/o  Universal  Cooperatives,  Inc..  P.O.  Box  460,  Minneapolis.  MN  55440. 

Micro  Fk)  Co..  P.O.  Box  5498,  Lakeland,  PL  33807. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  imder  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  spedal  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  December  21, 1993. 

Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc  94-378  Filed  1-11-94;  8:45  am] 
BILUNO  COOf  «860-6»-r 


[PP  1Q39«8n-653:  FRL  4748-7) 

Iprodione;  Estabiisttment  of  a 
Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  established  a 
temporary  tolerance  for  the  combined 
residues  of  the  fungicide  Iprodione,  its 
isomer  and  its  metabolite  in  or  on  the 
raw  agricultural  commodity  cotton  seed. 
DATES:  This  temporary  tolerance  expires 
January  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  C  Jackson,  Acting,  Produd 
Manager  (PM)  21,  Registration  Division 
(750SC).  Office  of  Pestidde  Programs, 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6900. 

SUPPLEMENTARY  INFORMATION:  Rhone- 
Poulenc  AG  Company,  P.O.  Box  12014, 
2  T.W.  Alexander  Drive.  Resean± 
Triangle  Park,  NC  27709,  has  requested 
in  pesticide  petition  (PP)  1G3998,  the 
establishment  of  a  temporary  tolerance 
for  the  combined  residues  of  the 
fungicide  Iprodione  (3-(3.5- 
dichlorophenyl)-N-(methylethyl)-2,4- 
dioxo-l-imidazolidinecaiboximide),  its 
isomer  (3-(l-methylethyl)-N-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboximide],  and  its 


1736 


F«daid  tflgister  /  Vol  59. 


nwtaboUto  (3-(33-dichIoroplienyl)-2,4- 
dioxo-l-imidaiBolidinecaiboxiinide]  in 
or  on  the  raw  agriciiltural  commodity 
cx)tton  seed  at  0.10  parts  per  million 
(ppm).  This  temporary  tolerance  will 
permit  the  mariieting  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  264-EUP-91, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA).  as  amended  (Pub.  L  95- 
396. 92  Stat.  819;  7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  \ised  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amoimt  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rhone-Poulenc  AG  Co.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  January  1, 
1996.  Residues  not  in  excess  of  this 
amounts  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 
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AudM^  21  VS.C.  346a(i). 

List  of  Subject! 

Environmental  protection, 
AdminBtrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pe^s.  Reporting  and  recordkeeping 
require  tients. 

Dated:  December  21. 1993. 

Stqihenk.  Johason, 

Acting  director.  Registration  Division,  Office 
of  Pesticide  PTog;rtuns. 


(FRDoc, 
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94-376  Filed  1-11-94;  8:45  am] 


[PP  103N7/r664:  FRL  4748-q 

Rhone  ^ulenc  AQ  Company; 
Extena^  of  Tamporary  Tolaranca 

AQENCYt  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

:  EPA  has  extended  a 
temporary  tolerance  for  residues  of  the 
fungidae  fosetyl-Al,  aluminum  tris  (0> 
ethylpnosphonate)  in  or  on  the  raw 
agriculfiral  conunodity  cotton  at  0.20 
parts  par  million  (ppm). 
DATES:  This  temporary  tolerance  expires 
January  1, 1996. 

FOR  niliTHER  INFORMATION  CONTACT  By 
mail:  Cynthia  Giles-Parker,  Product 
Managar  (PM)  22,  Registration  Division 
(7505CJ,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  Ipcation  and  telephone  number 
Rm.  22$,  CM  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
5540. 
8UPPLB  lENTARY  INFORMATKM:  EPA 

issued  1 1  notice,  which  was  published  in 
the  Federal  Register  of  May  6. 1992  (57 
FR  19428),  annoimcing  the 
establinment  of  temporary  tolerance  for 
residuas  of  the  fungicide  fosetyl-Al, 
aluminum  tris  (Oethylphosphonate)  in 
or  on  tMe  raw  agricultural  commodity 
cotton  kx  0.20  parts  per  million  (ppm). 
This  tolerance  was  issued  in  response  to 
pesticiie  petition  (PP)  1G3997, 
submitted  by  Rhone-Poulenc  AG 
Company,  P.O.  Box  12014,  Research 
Triangfc  Park,  NC  27709. 

This  temporary  tolerance  has  been 
extended  to  permit  the  continued 
marke^g  of  the  raw  agricultural 
commodity  named  above  when  treated 
in  acccftlance  with  the  provisions  of 
experiihental  use  permit  264-EUP-91, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodentidde 
Act  (FffRA)  as  amended  (Pub.  L  95- 
396, 9^  Stat.  819;  7  U.S.C.  136). 
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The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
this  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  extended  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
fungicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rhone-PoxUenc  AG  Company  must 
immediately  notify  the  EPA  of  any 
findings  fix>m  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Dni^ 
Administration. 

This  tolerance  expires  January  1. 
1996.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  fivm  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  frtnn  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C  346a(i). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping' 
requirements. 
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Dated:  December  21 ,  1993. 

Stephen  L.  JohiiMiB, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Progfxuns. 

(FR  Doc.  94-377  Filed  1-11-94;  8:45  am) 
aituNo  cooc  Mio  50  r 


FEDERAL  MARITIME  COMMISSKM 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  protests  or 
comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  RegMer  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
S  560.602  and/or  §  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimicating  with  the 
Commission  regarding  a  pending 
agremnent. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
docimient  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200818. 

Title:  Port  of  Houston  Authority/ 
Schroder  Marine  Services,  Inc. 
Guarantee  Assignment  for  Manchester 
No.  2  Terminal  Agreement. 

Parties:  Port  of  Houston  Authority 
("Port"),  Schroder  Marine  Services,  Inc. 
("Schroder"). 

Filing  Agent:  Martha  T.  Williams,  Port 
of  Houston  Authority,  P.O.  Box  2562, 
Houston,  TX  77252-2562. 

Synopsis:  The  proposed  Agreement 
would  permit  Schroder  to  perform 
freight  handling  services  at  the  Port 
during  the  one  year  term  of  the 
Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  6, 1994. 
Joseph  C  PoDung, 
Secretary. 

(FR  Doc  94-«63  Filed  1-11-94;  8:45  am] 
BiLUNQ  coot  (73IM1-M 


[DoclwtNa  93-191 

Cancellation  of  Tartffa  fdr  Falhira  To 
Comply  With  Automated  TarW  Filing 
and  Infonnation  System  f 'ATR")  Piling 
Requirements 

By  Order  published  in  the  Federal 
Keg^ster  (58  FR  50550)  on  September 
28, 1993  ("September  Order"),  the 
Commission  directed  103  carriers  with 
tariffs  on  file  in  the  Woridwide,  Asian 
and  South  Pacific  trade  areas  to  show 
cause  by  November  12, 1993,  why  their 

!)aper  tarifEs  should  not  be  cancelled  for 
ailure  to  register  and  file  a  tariff  in 
ATFI  by  the  required  date  (i.e.,  June  4, 
1993).  This  action  was  taken  pursuant  to 
section  8  of  the  Shipping  Act  of  1984 
(U.S.C  app.  1707),  the  Commission's 
regulations  implementing  ATFI  at  46 
CFR  part  514  and  Supplemental  Report 
Nos.  2, 3  and  4 1  issued  in  Docket  No. 
90-23,  Notice  of  Inquiry  on  Ocean 
Freight  Tarifiis  in  Foreign  and  Domestic 
Offshore  Commerce  (Automated  Tariff 
Filing  and  Information  System). 

Worid  Tariff  Services,  Inc.  ("WTS"), 
filed  the  only  formal  response  to  the 
September  Order.  It  did  so  on  behalf  of 
26  carriers  named  in  the  Order.2  Other 
carriers  contacted  the  Commission 
informally  by  letter  or  telephone  or  filed 
their  tariff  in  ATFI.  The  Commission 
did  not  receive  any  response  whatsoever 
from  42  of  the  respondents. 

WTS  states  that  14  of  the  carriers 
named  in  its  response  have  satisfied  the 
Commission's  requirements  and  filed  an 
ATFI  tariff,  that  three  carriers  have 
ceased  doing  business  and  have 
voluntarily  cancelled  their  tariffis,  and 
that  nine  other  carriers  either  have 
completed  the  ATFI  registration 
process,  are  in  the  process  of  doing  so, 
or  recently  submitted  the  necessary 

'  Supplemenu)  Report  No.  2,  served  Augurt  4, 
1992.  Supplemental  Report  No.  3  (57  FR  59999)  and 
Supplementil  Report  No.  4  (58  FR  31522)  tdviMd 
th«  public  that  failure  to  convert  tariffi  to  ATFI 
formal  by  tch»dul*d  filing  date*  would  Mibject 
entities  to  show  cause  proceedings  for  cancellation 
of  tariffs. 

Sec.  502(b)(1)  of  Public  Law  102-582  ("Pub.  L 
102-582")  requires  all  tariSs  and  essential  farms  of 
sarvioe  contracu  filed  with  the  Commission  to  be 
in  electronic  format. 

»  ACS  Ocean  Line.  Inc.;  Alcar  International  Inc.; 
Aston  International,  Inc.:  Brealcbulk  ft 
Qmsolidation  Services  Pte  Ltd.:  Combitainer  Ltd.; 
Enko  International  Ltd.;  Fashion  Distribution 
Service*.  Inc.;  Firstair,  Inc:  Freight  International 
Service*.  Ltd.;  International  Cargo  Express,  Ltd.: 
Master  Air  Cargo,  Inc;  United  C^o  Unk  Italia  Sri; 
Vantage  International  Forwarding  Ltd.;  W  S  A  Line* 
Ltd.:  American  Freight  Line*  Ltd.;  Amership,  Inc.; 
LEP  Fraighrway*  International  Limited:  Polar 
Steamship  and  Commerce  Company  Inc.:  Pro- 
Service  Forwarding.  Co.,  Inc;  Sea  Lane*  Line  Inc.; 
Aroericargo  Une*.  Inc:  Crytul  Pretgbt  Service* 
(HK)  Ud.:  POL-Express.  Inc;  D)  International 
Freight  Services.  Inc:  Tigris  International  Corp.; 
and  United  Transport  Associate*  Inc 


information  to  WTS  so  that  it  may 
initiate  ATFI  registration.  Two  of  those 
carriers  have  in  feet  completed  the 
registration  process  and  filed  an  ATFI 
tariff. 

The  42  carriers  that  did  not  respond 
to  the  September  Order  and  have  not 
registered  in  ATFI  or  filed  an  ATFI  tariff 
will  have  their  tariffis  or  portions  of 
tariffs  currently  on  file  with  the 
Commission  with  Worldwide,  Asian  or 
South  Pacific  scopes  cancelled.  Twenty- 
five  carriers  responded  and/or  registered 
for  ATFI.  but  did  not  file  the  required 
tariff.  These  carriers,  which  include 
seven  of  WTS's  clients,  have  not 
provided  sufficient  grounds  to  justify 
their  failure  to  file.  Accordingly,  these 
carriers  also  will  have  their  tariffs  or 
applicable  portions  of  their  tariffs 
cancelled.  Carriers  who  have  filed  their 
tariffs  in  ATFI  will  be  dismissed  from 
the  proceeding. 

Therefore,  it  is  ordered,  That  the 
tariffs  or  portiops  of  tariffs  currently  on 
file  with  the  Commission  with 
Worldwide.  Asian  or  South  Pacific 
scope  of  the  carriers  identified  in 
Appendix  A  to  this  Order  are  cancelled 
effective  upon  publication  of  the  Order 
in  the  Federal  Register. 

It  is  further  ordered.  That  the  parties 
listed  in  Appendix  B  to  this  Order  are 
dismissed  bom  this  proceeding. 

By  the  Commission. 
Joseph  C  PoUdag, 
Secretary. 

Appendix  A 

Air  Sea  Shipping,  Inc. 

Air-Mar  Shipping,  Inc. 

Amadeus  Transport,  Inc 

America  Niugini  Shipping  Co.,  Inc. 

American  Contolidated  Container  Line.  Inc. 

American  Freight  Lines,  Ltd. 

Americargo  Lines,  Inc. 

Astro  Air  Express,  Inc. 

Aust-Asia  Worldwide  Shipping  Pty.  Ltd. 

Australian  Freight  Services  Ltd.* 

Blue  Horizon 

Caigamericas  Forwarding  Services,  Inc. 

Cheung,  Daniel  H. 

Clipper  Shipping  Lines  Ltd. 

CMB  Transport  NV 

Compass  International  Forwarding,  Inc. 

Costa  Rica  Shipping  Co.  Inc. 

Crusader  Swire  Container  Service  Limited 

Crystal  Freight  Services  (HK)  Ltd. 

Daiier  M.T.S.  Multimodal  Transport  System 

El  Caribe  Moving  Van,  Inc 

Fai^o  Shipping  Co.  Ltd. 

Four  Points  Shipping  ft  Trading,  Inc 

Freight  Management  Pte  Ltd. 

Hudson  Container  Line  Ltd. 

Interport  Freight  Systems,  Inc. 

Jetstream  Freight  Services  International,  Inc. 

jumbo  Protectors  Ltd. 

Laser  Freight  Systems.  Inc 

U2  Shipholdings.  Inc 


<  This  firm  changed  its  name  from  Mcllwaraith 
McEacham  Operations  Limited. 
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LEP  Ftreightways  International  Limited 

Marimed  Shipping  Company  Limited 

Martin  Bencher  (U.K.)  Ud. 

Myanmar  Container  Line 

N.V.  Sealifl  S.A. 

Nichiro  Corp. 

Oceanbridge  Shipping  Ltd. 

Overseas  International  Coiporation 

PBX  Overseas  Transport 

Pearcy  Marine,  Inc. 

Pearl  Delta  Shipping  Co.,  Ltd. 

Pentrans,  Inc. 

Polar  Steamship  and  Commerce  Company 

Inc. 
Polish  Travel  Center* 
Pro-Service  Forwarding  Co.,  Inc. 
RCT.  Cargo  Transport,  Inc 
Rainbow  Navigation,  Inc. 
Red  Oak  Industries,  Inc. 
Ren  International  Services,  Inc. 
Right-O-Way  Ocean  Transport  International, 

Inc 
Rokuchu  Marine  Corporation 
S.A.  LD  Seals  N.V. 
S.A.  Louis  Dreyfus  Et  Ge 
Sanwa  Sempaku  Kabushiki  Kaisha 
Seaboard  Trading  and  Shipping 
Seacor  Ocean  Lines  Inc 
Seafreight  Container  Line,  Inc 
Sealift  Services  International  Inc. 
Shenk.  David  W. 
Teeters  Brothers  Contracting  Co. 
Totalocean  Line,  Inc. 
U.S.  Trans-Link  Inc. 
UCB  Freight  Services  (USA)  Inc. 
Van-Pax  Global  Consolidators,  Inc. 
Westwind  Africa  Line  Limited 
World  Bridge  Project  Carriers,  Ltd. 
World  Commerce  Forwarding,  Inc 

Appendix  B 

ACB  Ocean  Line,  Inc. 

Airport  Brokers  Corporation 

Alcar  International  Inc 

Alliance  Maritime  Line,  Inc. 

Amership,  Inc. 

Aston  International.  Inc. 

Breakbulk  ft  Consolidation  Services  PTE  Ltd. 

China  Navigation  Co.,  Ltd.,  The 

Combitainer  Ltd.  \, 

Diamond  Shipping  Company 

DJ  International  Freight  Services  Inc. 

Eastar  U.S.A.  Inc. 

ENKO  International  Ltd. 

Fashion  Distribution  Services,  Inc. 

Firstair,  Inc. 

Freight  International  Services,  Ltd. 

International  Cargo  Express,  Ltd. 

Irish  Warehousing  ft  Transport  Company, 

Ltd. 
Master  Air  Cargo,  Inc. 
Multiforwarding  Belgium  N.V. 
Rex  Air  ft  Ocean  Freight.  Inc. 
Scan-Shipping,  Inc. 
Sea  Lanes  Line  Inc 
Sealift  Inc. 

Simtex  Ocean  Services,  Inc. 
Skyway  Systems 
Societe  Nationale  Malgache  De  Transports 

Mari  times 
Stalwart  Shipping.  Inc 
Tigris  International  Corp. 
Trans  America  International  Services,  Inc. 
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Transport  Systems  Worldwide,  Inc 
U.S.  Expresi  Inc 
United  Caig  >  Link  Italia  SRL 
United  Tran  iport  Associates,  Inc 
Vantage  Inti  mational  Forwarding  Ltd. 
W  S  A  Unei  Ud. 

(FR  Doc  94-  «64  Filed  1-11-94;  8:45  am) 
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>Tbi»  firm  changed  its  name  from  Pol-Express, 
Inc. 


FEDERAL  RESERVE  SYSTEM 

Bren-Mar  properties,  Inc.,  et  al.; 
Formatior^  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

Tlie  conipanies  listed  in  this  notice 
have  appli  »d  for  the  Board's  approval 
under  sect  on  3  of  the  Bank  Holding 
Company .  ^ct  (12  U.S.C  1842)  and  § 
225.14  oft  le  Board's  Regulation  Y  (12 
CFR  225.1'  [)  to  l)ecome  a  bank  holding 
company  ( r  to  acquire  a  bank  or  bank 
holding  CO  mpany.  The  factors  that  are 
considere(  in  acting  on  the  applications 
are  set  fort  i  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  ap  ilication  is  available  for 
immediatt  inspection  at  the  Federal 
Reserve  B{  nk  indicated.  Once  the 
applicatiolt  has  been  accepted  for 
processing  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  B^nk  or  to  the  ofHces  of  the 
Board  of  C  ovemors.  Any  comment  on 
an  applica  lion  that  requests  a  hearing 
must  inch  de  a  statement  of  why  a 
written  pr  isentation  would  not  suffice 
in  lieu  of  t  hearing,  identifying 
specificall  f  any  questions  of  fact  that 
are  in  disp  ute  and  siunmarizing  the 
evidence  t  lat  would  be  presented  at  a 
hearing. 

Unless  ( therwise  noted,  comments 
regarding  i  lach  of  these  applications 
must  be  re  ceived  not  later  than  February 
4. 1994. 

A.  Fedei  al  Reserve  Bank  of  St  Louis 
(Randall  C .  Sumner,  Vice  President)  411 
Locust  Str  3et,  St.  Louis,  Missouri  63166: 

1.  Bren-.  ^ar  Properties.  Inc., 
Columbia,  Missouri;  to  acquire  Jack's 
Fork  Bancprporation,  Inc.,  Columbia, 
Missoiui,  ind  thereby  indirectly  acquire 
Texas  Coi  nty  Bank,  Houston,  Missouri; 
Bank  of  \^  Qimtain  View,  Mountain 
View,  MisM}uri;  and  Siunmersville  State 
Bank,  Sun  imersville,  Missouri;  and  to 
acquire  Fi  "st  Missoiui  Bancorporation, 
Inc.,  Coluinbia,  Missoiui,  and  thereby 
indirectly  acquire  First  National  Bank 
and  Trust  Company,  Columbia, 
Missouri;  end  First  Heritage  National 
Bank,  Da>f  s,  Oklahoma. 

2.  Community  First  Financial  Group, 
Inc.,  English,  Indiana;  to  acquire  at  least 
30.95  penjent  of  the  voting  shares  of 


Peoples  Trust  Bank  Company,  Corydon, 
Indiana,  a  de  novo  bank. 

3.  First  United  Bancshares,  Inc.,  El 
Dorado,  Arkansas;  to  merge  with 
InvestArk  Bankshares,  Inc.,  Stuttgart, 
Arkansas,  and  thereby  indirectly  acquire 
The  Bank  of  North  Arkansas, 
Melbourne,  Arkansas,  and  First  Stuttgart 
Bank  &  Trust  Company,  Stuttgart, 
Arkansas. 

4.  Murphy-Wall  Bancorp, 
Pinckneyville,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Murphy- 
Wall  State  Bank  and  Trust  Company, 
Pincknevville,  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Aumanchester,  Inc.,  Rochester, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Security  State  Bank  of 
Hammond,  Hammond,  Minnesota.  In 
coimection  with  this  application, 
Rochester  Bank  and  Trust  Company, 
Rochester,  Miimesota;  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Security  State  Bank  of 
Hammond,  Hammond,  Minnesota, 
which  will  be  merged  into  Rochester 
Bank  and  Trust  Company. 

2.  Brill  Bancshares,  Inc.,  Owen, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  89.9  percent  of 
the  voting  shares  of  Brill  State  Bank, 
Brill,  Wisconsin. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Limestone  Bancshares,  Inc.,  Mexia, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  National  Bank 
of  Mexia,  Mexia,  Texas. 

2.  Western  Commerce  Bancshares  of  . 
Carlsbad,  Inc.,  Carlsbad,  New  Mexico; 
to  merge  with  Western  Bancshares  of 
Clovis,  Inc.,  Carlsbad,  New  Mexico,  and 
thereby  indirectly  acquire  Western  Bank 
of  Clovis,  Clovis,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1994. 
Jennifer  J.  Jolinsoa, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-649  Filed  1-11-94;  8:45  am] 
UUJNG  CODE  •21»«1-P 


Crestar  Financial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanldng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
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approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  4, 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1 .  Crestar  Financial  Corporation, 
Richmond,  Virginia;  to  acquire 
Annapolis  Bancorp,  Inc.,  Annapolis, 
Maryland,  and  its  wholly-owned 
subsidiary.  Annapolis  Federal  Savings 
Bank,  Annapolis,  Maryland,  and  thereby 
engage  in  owning  and  operating  a 
savings  association  pursuant  to 
§  225.2S(b)(9)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1994. 

JamifBT  J.  Johnaeii, 

Associate  Secretary  of  the  Board. 

(FR  Doc  M-650  Filed  1-11-04;  8:45  am| 


First  National  Sylacauga  Cofporation, 
et  al.;  Notice  of  Applications  to  Engage 
de  novo  In  Permissil}le  Nonlianking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  appUcation  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcUy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuchout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
aporoval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  31, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atianta,  Georgia 
30303: 

1.  First  Nationa]  Sylacauga  ' 
Corporation,  Sylacauga,  Alabama;  to 
engage  de  novo  through  its  subsidiary, 
Frontier  Financial  Services,  Inc, 
Sylacauga,  Alabama,  in  making, 
acquiring,  or  servicing  loans  or  other 
extensions  of  credit  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  

B.  Federal  Resenre  Baiilc  of 
Minneapolis  Qames  M.  Lyon,  Vice 


President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  engage  de 
novo  in  data  processing  and  data 
transmission  services  through  the 
ownership,  installation,  operation,  and 
maintenance  of  automatic  teller 
machines  at  various  retail  store 
locations  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1994. 

Jeimifer  J.  Jolmson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-651  Filed  1-11-94;  8;45  am] 
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Firstbank  of  HIinois  Co.,  et  al.; 
Formation  of.  Acquisition  liy,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  NontMnMng 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanlung 
activity  that  is  listed  in  $  225.25 1^ 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  tmdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
bianking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
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reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  4, 
1994. 

A.  Federal  Reserve  Bank  of  Qiicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

l.Firstbank  of  Illinois  Co., 
Springfield,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Colonial 
Bancshares,  Inc.,  Des  Peres,'Missouri, 
and  thereby  indirectly  acquire  The 
Colonial  Bank,  Des  Peres,  Missouri,  and 
The  Village  Bank  of  St.  Louis  County, 
Ballwin,  Missouri. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Guido  Insuj^nce  Agency,  Des  Peres, 
Missouri,  and  thereby  engage  in  the  sale 
of  credit-related  insurance  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  Uie  Federal  Reserve 
System,  January  6, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-652  Filed  1-11-94;  8:45  amj 
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Charles  William  Gerlach,  et  al.;  Changje 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Ho|(ding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  31, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
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Marietta  Si  reet,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Charlis  William  Gerlach,  Palm 
Beach,  Flo  ida;  to  acquire  69.2  percent 
of  the  voti  ig  shares  of  White  Eagle 
Financial  ( iroup.  Inc.,  Boca  Raton, 
Florida,  ar  d  thereby  indirectly  acquire 
Admiralty  3ank,  Palm  Beach  Gardens, 
Florida. 

B.  Fedei^I  Reserve  Bank  of 
Minneapo  is  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapoi  is,  Minnesota  55480: 

1.  Beube  n  A.  Ellingson  and  Eunice  R. 
Ellingson  1  'amily  Revocable  Trust, 
Bottineau,  North  Dakota;  to  acquire 
16.53  pero  mt  of  the  voting  shares  of 
State  Bank  of  Bottineau  Holding 
Company,  Bottineau,  North  Dakota,  and 
thereby  indirectly  acquire  State  Bank  of 
Bottineau, Bottineau,  North  Dakota. 

2.  Kathlien  A.  Nesvig,  to  acquire 
17.22  percpnt  of  the  voting  shares  of 
Omega  City  Holding  Company,  La 
Moure,  North  Dakota,  and  thereby 
indirectly  acquire  The  First  State  Bank 
of  La  Moiue,  La  Moure,  North  Dakota. 

C  Fedei^l  Reserve  Bank  of  Kansas 
City  (John  £.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

].  Don  B^dard,  Shawnee,  Oklahoma; 
to  acquireJlOO  percent  of  the  voting 
shares  of  I^rst  Medicine  Lodge 
Bancshares,  Inc.,  Medicine  Lodge, 
Kansas,  and  thereby  indirectly  acquire 
The  First  I  lational  Bank  of  Medicine 
Lodge,  Me  licine  Lodge,  Kansas. 

Board  of  i  .ovemors  of  the  Federal  Reserve 
System,  Jan  iary  6, 1994. 
Jennifer  J. )  iiuuon. 
Associate  S  icretary  of  the  Board. 
IFR  Doc.  94*-653  Filed  1-11-94;  8:45  am) 
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Home  Cre  dit  Corporation;  Notice  of 
Appiicatic  n  to  Engage  de  novo  in 
Permissiae  Nonbanking  Activities 

The  con  ipany  listed  in  this  notice  has 
filed  an  ai  plication  under  §  225.23(a)(1) 
of  the  Boa  tl's  Regulation  Y  (12  CFR 
225.23(a)(  L))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)|  and  §  225.21(a)  of  Regulation 
Y  (12  CFW  225.21(a))  to  commence  or  to 
engage  de\novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulatioi  i  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  sudh  activities  will  be  conducted 
throughoiit  the  United  States. 

The  apijlication  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


JMI 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  1, 
1994. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Home  Credit  Corporation,  Salt  Lake 
City.  Utah;  to  engage  de  novo  in  lending 
activities,  which  include,  but  are  not 
limited  to  loan  participations  with 
Home  Credit  B^ik,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-708  Filed  1-11-94;  8:45  ami 
BILUNO  COOE  UlO-OI-f 


Wachovia  Corporation,  et  ai.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  B^nk  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Conunents  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  25, 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Vii^ia  23261: 

1.  Wachovia  Corporation,  Winston- 
Salem,  North  Carolina;  to  acquire  shares 
of  Southeast  Switch.  Inc.,  Maitland, 
Florida,  and  thereby  engage  in 
providing  data  processing  and 
transmission  services  to  federally 
insured  depository  institutions  who 
participate  in  Company's  neutral  shared 
electronic  funds  transfer  (EFT)  network 
and  providing  related  services, 
including  the  administration  and 
promotion  of  the  network;  providing 
data  processing  transmission  and 
related  services  to  other  EFT  networks; 


and  providing  bank  management 
consulting  advice  to  depository 
institutions  pursuant  to  §§  225.25(b)(7) 
and  (b)(ll)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1994. 
Jennifiw  J.  JohnMm, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-654  Filed  1-11-94;  8:45  am) 
BtLUNQ  coot  aZIO-Ot-^ 


Ronald  L  Wohhwend.  •!  aL;  Change  in 
Bank  Control  Notices:  Acquisitions  of 
Shares  of  Banks  or  Bank  Hoking 
Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  1, 1994. 

A.  Federal  Reserve  Bank  of  Qiicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Ronald  L  Wohlwend,  to  acquire 
25.03  percent  of  the  voting  shares  of 
Illinois  Valley  Bancorp,  Inc.,  Morris, 
Illinois,  and  thereby  indirecUy  acquire 
Grundy  County  National  Bank,  Morris, 
Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 


President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  W^hek  Grandchildren  Voting  Trust 
Agreement,  Ashley.  North  Dakota;  to 
acquire  an  additional  0.31  percent  of  the 
voting  shares  of  Mcintosh  Coimty  Bank 
Holding  Company.  Inc.,  Ashley,  North 
Dakota,  for  a  total  of  44.97  percent,  and 
thereby  indirecUy  acquire  Mcintosh 
County  Bank,  Ashley,  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1994. 
Jenaifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc  94-709  Filed  1-11-04;  8:45  ami 
BiuMO  COOK  «ie-oi-r 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Prameiger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a,  as  added  by  Titie  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  he 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  application  waiting  period. 


Transactions  Granted  Early  Termination  Between:  12/13/93  and  12/23/93 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


American  Oil  and  Gas  Corporation.  American  Central  Gas  Companies,  Inc.,  American  Central  Gas  Companies,  Inc 

Westfield  HoWngs  Limited,  The  PnxJential  Insurance  Company  of  America.  CenterMartc  Properties,  Inc  „ _. 

Gnjpo  lusacell  SA.  de  S.V..  BellSouth  Corporation,  Mexican  Ceflular  Investments,  Inc 

Ramsay-HMO,  Inc..  Dr.  Luis  Cruz,  Miami  Dade  Health  Plan,  Inc.,  Miami  Dade  Medical  Center  

MLP  Holdings  LP..  Ralph  J.  Roberts,  Comcast  Sound  Communications,  Inc.,  et  al.— see  attached  

Whitehall  Street  Real  Estate  Umited  Partnership  III.  The  PnxJential  Insurance  Company  of  America.  CenterMartc 

Properties,  Inc _ _ „ _ „.. 

AGCO  Corporation,  AGCO  Corporation,  AGCO  Acceptance  Corripany 

Norwest  Corporation,  APV  pic.  APV  Douglas  Machine  Corporation „. 

AGCO  Corporation.  Verity  Corporation,  Agricredrt  Acceptance  Company  „ 

Kawasatd  Heavy  Industries.  IM,  Inlemationai  Business  Machines  CorporatiorvAlfium 

CorMnenial  Bank  Corporation,  Custom  Industries,  Inc.,  Custom  Industries,  Inc  ..... 

Heidel)erger  Zemeni  AG,  J.  Thomas  Holton,  Shennan  International  Corp 


PMNNo. 


94-0302 
94-0354 
94-0374 
94-0382 
94-0386 

94-0390 
94-0393 
94-0396 
94-0398 
94-0401 
94-0402 
94-0403 


Date  termi- 
nated 


12/13/93 
12/13/93 
12/13«3 
12/13/93 
12/13/93 

12/13/93 
12/13/93 
12/13/93 
12/13/93 
12/13/93 
12/13/93 
12/13/93 
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Transactions  Granted  Early  Term  nation  Between:  12/13/93  and  12/23/93— Continued 


Name  of  acquiring  person,  name  of  acquin  d  person,  name  of  acquired  entity 


)e  Suez,  Vrnct  BV 


DM  Holdings,  Inc.,  Fingertnit  Companies,  Inc.,  FDC,  hic  ._ 

Whitehan  Street  Real  Estate,  Pacific  Mutual  Life  lnsurarv:e  Co  npany.  Pacific  Mutual  Life  Insurance  Company 
Nova  University,  Inc.,  Southeastern  University  of  the  Heaitti  fiances,  Inc.,  Southeastern  University  of  ttie  Health 

Sciences,  Inc  „ 

Weiner  StaedliGche  Wechseiseitige  W,  Folcsam  Gerieral  Mutual  Insurance.  Fofcsamerica  Holding  Corrpeny.  Inc 
Sotiete  Cendale  Urvon  des  Assurances  de  Paris,  Compagnie 

Kvaemer  a.s.,  Amxo  Inc.,  National-Oilwell  _ 

Nea  M.  Ctnjr,  Beverly  Enterprises,  Inc.,  Beverly  Enterprises— "fexas,  Inc 

Kvaemer  a.s.,  USX  Corporation,  NatSonaf-OthweU 

Transit  Communications  Attartta  LP.,  Hancock  Venture  Partners  Ul  LJP.,  Transit  Communicaiions  Investors,  Inc  _... 
U  S  West,  Inc,  Russian  Telecommunications  Development  Corporation.  Russian  Telecommunicatiora  Develop- 
ment Corporation  ._____„...._..^...._„„._„.._„ _..__  ._..._„..„...._„..._.__^_._^„„ >,.__....^^,.,.....,^^ 

Raymond  J.  Noorda  and  Lewena  Noorda,  Systems  Industries,  Inc.,  Systems  Industries,  Inc 

First  Financiai  Marwgement  Corporation,  Wilson  T.  Glldee,  VII  'S,  Inc  

SCEcorp,  Muskegon  Devetopment  Company.  M3  Limited  Parqtership . 

Fuji  Photo  Film  Co.,  Ltd.,  BASF  AG.  BAF  Mkmdeks  Partnership • 

Fuji  Photo  Flm  Co.,  Ltd..  Ftjl  Photo  Film  Co.,  Ltd..  B&F  Microdteks  Partnership 

Gelx.  Otto  KG,  Browning-Fenis  Industries.  Inc.,  Browning-Fenis  Industries,  Inc  > ^ 

H  Group  HoWing.  Inc.,  PS  Group,  kw..  USTravel  Systems.  Ina.  USTS  Northeast,  Inc  

Madison  Deartxim  Capital  Partners,  LP..  Ei  Jacobs,  MHnot  C^npany 

First  Tennessee  National  Cofpocafion.  SNMC  Management  Corporation.  SNMC  Management  Corporation 

Whitman  Corporatkm,  PepsiCo.  Inc.,  MBA  Waterkw 

Motorola,  Inc.,  Western  Digital  Corporatkm.  Western  Digital 
Natk>nal  Modfcal  Enterprises,  k«..  Doctors  Hospital  of  Jefr( 
WaiiamB  Hohjings  pk:.  The  Black  &  Decker  Corporation.  Coit>ii 
Cardinal  Distritxitnn,  Inc.  Frederick  L  Eriteh.  PRN  Services, 
Cardinal  Distribulton,  Inc.  Fredrick  Kamienny,  PRN  Services, 
New  Heritage  USA  Corporation.  Forte  pic.  Forte  Hotels.  Inc 
Ader  Properties  Limited  Partnership.  Tlw  Metropofitan  Life  I 
Adter  Properties  Limited  Partnership.  Adier  Properties  Limited 

Forest  Oi  Corporatton.  Jack  E.  Browm.  Wagner  &  Browa  IM  i 

Forest  Oi  Corporatk)n,  Cyril  Wagner,  Jr..  Wagner  &  Brown.  Ub  

Kidd  Kamm  Equity  Partners,  LP^  New  Action  Corp.  Qoirt  weure).  New  Actnn  Corp  > 

GFC  FmaiKial  Corporaikxv  Fleet  Financial  Group.  Inc.  Fleet  Factors  Corp 

The  Western  Company  of  Norih  America.  Simon  Engineering  elc.  Unichem  Intematnnal  Incorporated 

Caisse  Centrale  des  Mutuelles  Agricoles,  La  Muluelle  du  Mt  ins  Assuretnces,  l.a.r.d..  LeMans  Reinsurance  Com- 
pany. U.SiK  „ 

Code,  Hennessy  &  Simnv)ns  Limited  Partnership,  Mr.  Frank  J,  SL  Remain,  South  Central  Pool  Si^iply,  Inc  - 

The  St  Paul  Companies,  Inc..  SCEcorp,  Mission— CCH  I,  LP . 

Norcen  Energy  Resources  Limited,  Torctimartt  Corporation,  IS  93  Offshore  Limited  Partnership . 

Horace  Mann  Eckxalors  Corporation,  CIGNA  Corporation.  AJk  glance  Insurance  Company 

Jefferson-Pita*  Corporation,  Randall  T.  Odeneal,  IntraCoastal  ( iroadcasting.  Inc ... 

JetfersorvPStot  Corporatkxi,  Scott  R.  McQueen,  IntraCoastal  B  oadcasting,  Inc _ 

Associated  hsurance  Companies,  Inc,  Kemper  Corporation,  f  ederal  Kemper  Insurance  Company 

Compagnie  Generate  des  Comnxricatnns  (France  Telecom)  Inkxiet  Servnes  Corporatkm.  Infonet  Services  Cor- 
poration   _ 4— - 

MCI  Commun«atior«  Corporation,  British  Teiecommunicatwns  pte,  Transco ^ „„ . 

V.  Prem  Watsa,  D.T.  Chase  Enterprises,  Inc..  Ranger  Insurance  Company  

J.R.  SimpJot  Company.  Metropolitan  Life  Insurance  Company.  iMetropolitan  Life  Insurance  Company  

BTR  pic,  Rexnord  Corporatton,  Rexnord  Corporation „_ „ 

Gary  Joseph  Chouest,  Royal  Dutch  Petroleum  Company.  She!  Offshore  Irw 

Stephens  Group.  IrK,,  SD  Investments,  Inc.,  SD  Investments,  jnc  .„ 

Blue  Cross  of  California,  UniCARE  Financial  Corp.,  UniCARE  Financial  Coip „ . 

John  W.  Kluge,  c/o  Metromedia  Company,  Steven  E.  Pearson^  Beef  Specialists  of  towa,  Inc . 

Don  Tyson,  Matt  F.  Gorges,  Gorges  Foodservice,  Inc  ... 

Dr.  Rajendra  Singh,  Teteom  Ventures,  LLC.  Teteom  Venturek,  LLC 


Doctors  Hospital  of  Jefferson,  Inc 

I  &  Russwin  Diviskxi  of  Emhart  Industries,  Inc 


uovofOQOSt  Inc  ••>••••••..•• 

Company.  MICC  Ventura 
Mice  Venture 


FOR  FORTHER  INFORMATKM  CONTACT: 
Sandra  M.  Peay.  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  NotiHcation 
Office.  Bureau  of  Competition,  room 
303.  Washington.  DC  20580.  (202)  326- 
3100. 


By  Direct!  in  of  the  Commission. 
Donald  S.  C|uk. 
Secretory. 
[PR  Doc  94-}749 
BnjJNQCODE 


Filed  1-11-94;  8:45  am] 
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[Docket  C-^58] 

Calif omia 
AGENCY:  Federal 
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PMNNo. 


94-0410 
94-0411 

94-0414 
94-0417 
94-0418 
94-0422 
94-0423 
94-0424 
94-0431 

94-0445 
94-0451 
94-0368 
94-0370 
94-0394 
94-0413 
94-0432 
94-0435 
94-0443 
94-0373 
94-0433 
94-0307 
94-0337 
94-0356 
94-0365 
94-0366 
94-0421 
94-0425 
94-0426 
94-0429 
94-0430 
94-0437 
94-0440 
94-0442 

94-0456 
94-0460 
94-0461 
94-0478 
94-0395 
94-0405 
94-0406 
94-0408 

94-0438 
94-0452 
94-^58 
94-0468 
94-0441 
94-0450 
94-0475 
94-0481 
94-0381 
94-0434 
94-0470 


Data  termi- 
nated 


2/1 3«3 
2/13/93 

2/13/93 
2/13/93 
2/13/93 
2/13/93 
2/13/93 
2/13/93 
2/13/93 

2/13/93 
2/13/93 
2/14/93 
2/14/93 
2/14/93 
2/14/93 
2/14/93 
2/14/93 
2/1 4«3 
2/1 5«3 
2/15/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/17/93 

2/17/93 
2/17/93 
2/17/93 
2/17/93 
2/20/93 
2/20/93 
2/20/93 
2/20/93 

2/20/93 
2/20/93 
2J20I9Z 
2/20/93 
2/21/93 
2/21/93 
2/21/93 
2/21/93 
2/22/93 
2/22/93 
2/23/93 


md  Hawaiian  Sugar  Co. 
Trade  CcHiunission. 


ACTION:  Notice  of  period  for  public 
comment  on  petition  to  modify  or 
vacate  consent  order. 

SUMMARY:  California  and  Hawaiian 
Sugar  Company  ("C&H"),  a  respondent 
in  Docket  No.  C-2858,  is  subject  to  an 
order  prohibiting  it  from  representing 
that  its  granulated  sugar  is  different  or 
superiM^  unless  (a)  such  difference  or 
superiority  relates  to  a  consumer  use  of 
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such  sugar  wdiich  is  specified  in  the 
advertisement;  (b)  such  difference  or 
superiority  is  substantiated;  and  (c)  such 
substantiation  includes  competent  and 
rehable  evidence  that  the  difference  or 
superiority  is  discernible  to  or  of  benefit 
to  the  class  of  consumers  to  whom  the 
representation  is  directed.  C&H  filed  a 
petition  on  December  16, 1993, 
requesting  that  the  Commission  reopen 
and  modify  the  order  to  allow  C&H  to 
advertise  all  truthful,  nondeceptive 
differences  between  its  sugar  and 
competing  sugar  that  are  substantiated 
by  competent  and  reliable  evidence.  In 
the  alternative.  C&H  requests  that  the 
Commission  vacate  the  order. 

This  document  announces  the  public 
comment  period  on  this  petition. 
DATES:  The  deadline  for  filing  comments 
in  this  matter  is  January  24, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretary.  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580.  Requests  for  copies  of  the 
petition  should  be  sent  to  Public 
Reference  Branch,  room  130. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Robert  M.  Frisby,  Enforcement  Division, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Washington,  DC 
20580.  (202)  326-2098. 
SUPPLEMENTARY  INFORMATION:  The  order 
in  Docket  No.  C-2858  was  published  at 
42  FR  6800  on  February  4, 1977, 
reported  at  89  F.T.C.  15.  C&H  argues 
that  significant  changes  in 
constitutional  law  and  Commission 
policy  since  1976  justify  reopening  the 
docket  and  modifying  the  order.  C&H 
maintains  that  the  U.S.  Supreme  Court 
has  extended  First  Amendment 
protection  to  purely  commercial  speech 
and  views  as  particularly  suspect 
prohibitions  on  expression  such  as 
those  in  the  order.  C&H  also  contends 
that  the  burden  of  proof  in  restricting 
commercial  speech  lies  with  the  party 
seeking  to  restrict  it  and  that  the 
Commission  has  provided  no  evidence 
that  the  order  directly  advances  its 
interests  in  a  reasonable  manner.  In 
addition,  C&H  argues  that  since  1976 
the  Commission  altered  its  position 
concerning  truthful  comparative 
advertising  and  now  actively  encourages 
such  advertising.  C&H  notes  that  since 
1976  the  Commission  has  adopted  a 
"reasonable  consumer"  standard.  C&H 
also  contends  that  the  public  interest 
justifies  reopening  and  setting  aside  the 
order  because  consumers  have  a 
constitutional  right  to  receive 
uncensored  distribution  of  truthful 
information.  Furthermore,  C&H 
maintains  that  market  efficiency 
requires  that  consumers  be  given  access 


to  truthful  information  and  that  the 
order  improperly  discriminates  among 
competitors.  The  petition  was  placed  on 
the  public  record  on  December  23, 1993. 
Donald  S.  Qark. 
Secretary. 

IFR  Doc  94-751  Filed  1-11-94;  8:45  am] 
BILUMO  COOC  t7S»^-M 


[DktC-34731 

Imperial  Chemical  Industries  PLC.  et 
al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  allows,  among  other  things,  the 
respondents  to  proceed  with  the 
proposed  acquisition  of  certain  EhiPont 
assets,  but  it  requires  the  respondents  to 
divest,  within  15  months,  a 
predetermined  acrylic-plastic 
manufacturing  capacity  by  selling  one  of 
their  U.S.  plants  to  a  Commission- 
approved  purchaser,  and  to  provide  the 
buyer  with  technical  assistance  for  18 
months,  if  necessary.  In  addition,  if  the 
divestiture  is  not  accomplished  in  the 
specified  lime- frame,  the  respondents 
agree  to  a  Commission-appointed 
trustee  to  complete  the  transaction. 

DATES:  Complaint  and  Order  issued 
November  29, 1993. » 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhett  Krulla,  FTC/S-3302,  Washington. 
DC  20580.  (202)  326-2608. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  July  14, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
37944.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Imperial 
Chemical  Industrial  PLC,  et  al..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  wkdch  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
in  disposition  of  this  proceeding. 


1  Copiat  of  tb«  Complaint,  the  DecUion  and 
Order,  and  CommiMioner  Owiin'i  fUtcriMnl  an 
■vailable  from  the  Commission's  Public  Itefmnce 
Branch.  H-130.  6th  Street  ft  Pennsylvania  Avenue 
NW.,  Washington.  DC  2058a 


(Sec  6, 38  StaL  721;  15  V  S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat  7l'«,  as  amended,  sec 

7,  38  Stat.  731,  as  amended:  15  U.&C  45, 18) 

Donald  S.  Claiiu 

Secretary. 

[FR  Doc.  94-750  Filed  1-11-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS):  Meetings 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meetings. 

Name:  NCVHS  Subcommittee  on  Medical 
Classincation  Systems. 

Time  and  Date:  9  a.m.-12  noon,  February 
2,1994. 

Place:  Room  703A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpox:  The  subcommittee  will  discuss 
follow  on  activities  from  its  subcommittee 
report  recommending  a  single  procedure 
classification  system  and  will  review  its 
workplan  for  1994. 

Name:  Joint  meeting  of  NCVHS 
SulKommittees  on  Ambulatory  and  Hospital 
Care  Statistics  and  Medical  Classiflcation 
Systems. 

Time  and  Date:  1  p.m.-5  p.m..  February  2. 
1994. 

Place.  Room  703A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittees  will  receive 
briefmgs  on  the  International  Classification 
of  Primary  Care  (ICPC)  and  Systematized 
Nomenclature  of  Medicine  (SNOMED). 

Name:  NCVHS  Subcommittee  on 
Ambulatory  and  Hospital  Care  Statistics. 

Time  and  Date:  9  a.m.-5  p.m.,  February  3. 
1994. 

Place:  Room  703A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  receive 
testimony  and  review  comments  regarding  a 
uniform  core  data  set  that  will  meet  current 
and  future  needs  for  information  on 
amlnilatory  care  encounters. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary. 
NCVHS.  NCHS,  room  1100.  Presidential 
Building,  6525  Belcrest  Road.  Hyattsville. 
Maryland  20782.  telephone  301/436-7050. 
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Dated:  January  6. 1994. 
EWinHilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc  9*-698  Filed  1-11-94;  8:45  ami 
BlUmO  CODE  41W-1S-M 

National  Committee  on  Vital  and  Healtfi 
Statistics  (NCW1S);  Meetings 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meetings. 

Name;  NCVHS  Subcommittee  on  Long- 
Term  Care  Statistics. 

Time  and  Date:  9  a.m.-2  p.m..  February  8. 
1994. 

Place:  Room  703A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW., 
Washington  DC  20201. 
Status:  Open. 

Purpose:  The  subcommittee  will  work  on 
its  report  and  revise  its  charge.  Afterward, 
members  will  receive  a  briefing  on  disability- 
related  risk  adjusters  and  long-term  care  data 
needs  for  health  care  reform. 

Name:  Joint  meeting  of  NCV'HS 
Subcommittees  on  State  and  Community 
Health  Statistics  and  Long-Terra  Care 
Statistics. 

Time  and  Date:  2  p.m.-5  p.m..  February  8. 
1994. 

Place:  Room  703A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW.. 
Washington.  DC  20201. 
Status:  Open. 

Purpose:  The  subcommittees  will  meet 
jointly  to  discuss  issues  related  to  State  and 
local  long-term  care  data. 

Name:  NCVHS  Subcommittee  on  State  and 
Community  Health  Statistics. 

Tjme  and  Date:  9  a.m.-5  p.m..  February  9. 
1994. 

Place:  Room  703A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW,, 
Washington.  DC  20201. 
Status.  Open. 

Purpose:  The  subcommittee  will  meet  to 
disciiss  issues  related  to  State  and 
community  health  statistics  and  to  develop  a 
work  plan  for  the  coming  year. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
simimaries  of  the  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D..  Executive  Secretary. 
NCVHS,  NCHS.  room  1100,  Presidential 
Building,  6S2S  Beloest  Road,  Hyattsvitle. 
Maryland  20782.  telephone  301/435-7050. 

Dated;  January  S.  1994. 
ElvioIlUjiv, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDQ. 

IFR  Doc  94-699  Filed  1-11-94;  8:45  am) 
MUJNO  COM  41M-1«-M 


Administration  for  Children  and 
FamUles  1 

Agency  Iniormatlon  Collection  Under 
0MB  Revlfw 

Under  ti  e  provisions  of  the  Federal 
Papei^ork  Reduction  Act  (44  U.S.C 
chapter  35  .  the  Administration  for 
Children  a  id  Families  (ACF)  has 
submitted  o  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  the 
reinstatement  of  a  previously  approved 
informatioti  collection  titled:  "State 
Plan  for  Cttild  Support  Collection  and 
Establishrdent  of  Paternity  under  Title 
rV-D  of  the  Social  Security  Act,  Form 
OCSE-IOOL"  The  previously  approved 
informaticn  collection  was  approved  for 
use  throuii  November  1993  under  OMB 
Control  Ni  imber  0970-0017. 
ADORESSE) :  Copies  of  this  information 
collection  request  may  be  obtained  from 
Stephen  rI  Smith  of  the  OfRce  of 
Information  Systems  Management,  ACF, 
by  calling  401-6964. 

Written  jcomments  and  questions 
regarding  ihe  requested  approval  for 
information  collection  should  be  sent 
directly  td  Laura  Oliven,  OMB  Desk 
Office  for^CF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Budding,  room  3002,  725-17th 
Street  NVV.,  Washington.  DC  20503. 
(202) 39547316. 

Informatihn  of  Document 

Title:  State  Plan  for  Child  Support 
Collection  and  Establishment  of 
Patemityhnder  Title  IV-D  of  the  Social 
Security  Act.  Form  OCSE-WO. 

OMB  Nb.:  0970-0017. 

Description:  This  information 
collection  is  required  by  Title  IV-D  of 
the  Social  Security  Act,  Federal 
regulatioi|s  and  issuances  made  by  the 
Secretary  of  the  Department  of  Health 
and  Human  Service  for  the  purpose  of 
enforcing  the  support  obligations  owed 
by  absent  parents  to  their  children  and 
the  spous  B  (or  former  spouse)  with 
whom  su  :h  children  are  living,  locating 
absent  pa  rents,  establishing  paternity, 
obtaining  child  and  spousal  support, 
and  asstxfing  that  assistance  in  obtaining 
support  )iill  be  available  to  all  children. 

Tne  Secretary  of  the  Department  of 
Health  ai>d  Human  Services  has 
designat^  the  Director  of  the  Office  of 
Child  Support  Eniorcement  at  the 
Administration  for  Children  and 
Families,  among  other  things,  to 
establish,  such  standards  for  State 
program*  for  locating  absent  parents, 
establishing  paternity,  and  obtaining 
child  suf  port  and  support  for  the 
spouse  (or  former  spouse),  and  to  review 
and  approve  State  plans  for  such 
program^.  A  State  must  submit  a  State 


plan  for  a  program  of  support  collection 
and  establishment  of  paternity  under 
Title  rV-D  of  the  Social  Security  Act 
The  information  obtained  on  the  State 
plan  preprint  will  serve  as  a  contract 
between  the  Office  of  Child  Support 
Enforcement  (OCSE)  and  any  State 
specifying  activities  the  State  must 
perform  as  required  by  law  and  other 
Federal  requirements  as  a  condition  for 
Federal  financial  participation. 

Annual  Number  of  Respondents » 54 

Frequency _ — - 9 

Average  Burden  Hours  Per  Response 43 

Total  Burden  Hours 348.3 

Dated:  January  6, 1994. 
Lairy  Guerrero, 

Deputy  Director,  Office  of  In  formation 
Systems  Management 
IFR  Doc.  94-793  Filed  1-11-94;  8:45  ami 
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Health  Resources  and  Services 
Administration 

Program  Announcement  for  the 
Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1994, 
for  the  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
Program  (FLRP)  are  now  being  accepted 
under  section  738  (a)  of  the  Public 
Health  Service  Act  (The  Act),  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408,  dated 
October  13. 1992. 

In  FY  1994.  approximately  $800,000 
is  available  for  competing  applications 
for  the  Disadvantaged  Health 
Professions  Facuhy  Loan  Repayment 
Program.  It  is  expected  that  26  awards 
averaging  $30,000  ($15,000  per  year  for 
two  years)  will  be  supjMrted  with  these 
funds. 

Previous  Funding  Experience 

Previous  funding  experience 
informaticm  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  fiscal  years  1991. 1992  and 
1993.  a  total  of  91  awards,  averaging 
$24,000  ($12,000  per  year  for  2  years) 
were  made. 

Purpose 

The  purpose  of  the  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  (FLRP)  is  to  attract 
disadvantaged  health  profusions 
faculty  members  for  accredited  health 
profiassioQs  schools.  The  program 


provides  a  financial  incentive  for 
degree-trained  health  proiessicms 
personnel  bom  disadvantaged 
backgrounds  who  will  serve  as  members 
of  the  faculties  of  those  schools.  The 
FLRP  is  directed  at  those  individuals 
available  to  serve  immediately  or  within 
a  short  time  as  "new"  ftill-time  Acuity 
members.  Loan  repayment  may  be 
provided  only  for  an  individual  who  has 
not  been  a  member  of  the  faculty  of  any 
school  at  any  time  during  the  18*month 
period  preceding  the  date  on  which  the 
Secretary  receives  the  request  of  the 
individual  for  a  repayment  contract  (i.e., 
"new"  faculty). 

Section  738(b)  makes  available  grants 
and  contracts  with  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
pediatric  medicine,  pharmacy,  public 
health,  health  administratitm,  clinical 
psychology  and  other  public  or  private 
nonprofit  health  or  educational  entities 
to  assist  in  increasing  the  nimiber  of 
underrepresented  minority  faculty. 
Section  738(b)  will  be  implem^ted  as 
a  separate  program. 

Eligible  Individuals 

Individuals  from  disadvantaged 
backgrounds  are  eligible  to  compete  for 
participation  in  the  FLRP  if  they: 

1.  Have  a  degree  in  medicine, 
osteopathic  medicine,  dentistry, 
nursing,  pharmacy,  pediatric  medidne, 
optometry,  veterinary  medicine,  public 
health  or  clinical  psychology;  or 

2.  Are  enrolled  m  an  approved 
graduate  training  program  in  one  of  the 
health  professions  listed  above;  or 

3.  Are  enrolled  as  a  full-time  student 
in  the  final  year  of  health  professions 
training,  leading  to  a  degree  from  an 
eligible  school. 

Established  faculty  members  are  not 
eligible  to  apply  for  funds  under  the 
FLRP.  Only  individuals  that  have  not 
taught  in  the  last  18  (eighteen)  months 

Erior  to  application  to  the  program  will 
B  considraed. 

Statutory  Requirements 

Prior  to  submitting  an  application, 
eligible  individuals  must  sign  a 
contract,  as  prescribed  by  the  Secretary, 
setting  forth  the  terms  and  conditions  of 
the  FIJIP.  This  contract  requires  the 
individual  to  have  entered  into  a 
contract  with  an  eligible  school  to  serve 
as  a  full-time  member  of  the  Gaculty,  as 
determined  by  the  school,  for  not  less 
than  2  years,  whereby  the  school  agrees 
to  pay,  for  each  year,  a  sum  (in  addition 
to  faculty  salary)  equal  to  that  paid  by 
the  Secretary  towanls  the  repayment  of 
principal  due  on  the  applicant's  health 
professions  educational  loans. 
Additionally,  the  individual  involved 


may  not  have  been  a  member  of  the 
faculty  of  any  school  at  any  time  during 
the  last  18  months  prior  to  application 
to  the  program. 


Eligible  Sdiools 

Elijgible  health  professions  schools  are 
public  or  nonprofit  private  accredited 
schools  of  medicine,  osteopathic 
medicine,  dentistry,  pharmacy, 
podiatric  medicine,  optometry, 
veterinary  medicine  or  public  health,  or 
schools  that  offer  graduate  programs  in 
clinical  psychology  and  which  are 
located  in  States  as  provided  in  section 
799  of  the  Act.  Schools  of  nursing  are 
also  eligible,  as  defined  in  section  853 
of  the  Act 


share  of  payments  while  the  participant 
is  serving  imder  the  terms  of  the 
contract.  For  purposes  of  this  program, 
"undue  financial  hard^p",  as  seen  by 
the  Secretary,  is  based  on  a  school's 
particular  financial  status  as  influenced 
by  such  circumstances  as  budget 
cutbacks.  Decisions  will  be  made  on  a 
case-by-case  basis,  and  may  be 
supported  by  the  school's 
documentation  of  comparative  jrearly 
financial  allocation  of  rands;  or  the  most 
cturent  certified  public  accounting 
audit,  including  the  Balance  Sheet  and 
Statement  of  Income  and  Expenses  for 
the  past  several  years. 

If  the  Secretary  waives  the  school's 
payment  requirement,  the  amount  of  the 
PravisioBS  of  the  Loan  RqiajrmenI  Federal  loan  repayment  may  be  up  to 

Program  the  full  20  percent  described  above 

Section  738  (a)  authorizes  repayment,  lf^"?^^!,°^*.rf*tf  T^"^" 

for  any  year  for  which  repaymenteare  P™"^'!!"?!!  '^^^  ^'"'^-  *»"»  cannot 

made,  not  to  exceed  20  p^rient  of  the  e«:eed  the  $20  000  repayment  limit 

outstanding  principal  aid  interest  on  w^P^I^I^LP?]  must  pay  that  portion  of 

the  individual's  educaUonal  loans.  Of  '°^P"y™®°!  **"®  ^^*=^  **  °°*  covered, 

the  repayment,  the  Secretary  pays  half.  „      •  'o"owmg  DefiniUons,  Program 

up  to  $20,000.  The  school  MvTan  equal  J«lH»«™«n^  Review  Criteria  and 

amount,  unless  the  SecretaW  determines  Sf, 't!^  Inference  were  established  in 

that  the  repayment  will  impose  an  ^Z.  u^^  ^'^^  P"^^*^  comment  dated 

undue  financial  hardship  on  the  school  S^°*^  2. 1991.  at  56  FR  49896.  and  the 

in  which  case,  the  Secretary  may  pay  up  S«="*^ '«  extending  them  in  FY  1994, 

to  the  entire  20  percent.  Definitions 

The  school  is  required,  for  each  such  p                      r  .v    r^ »,, .    ^ 

year,  to  make  payments  of  principal  and  ^?/  S^'^f!**  ^."^  ^  ^^' 

interest  in  an  amount  equal  to  thr  SP  .^dividual  from  a  Disadvantaged 

amount  of  payment  made  by  the  Background"  U  defined  as  in  42  CFR 

Secretary  for  that  year.  These  payments  ^7  1804.  as  one  who: 

must  be  in  addition  to  the  facuhy  salary  ,   1  Cornes  from  an  environment  that 

the  participant  otherwise  would  receive.  "^  inhibited  the  individual  from 

Allowable  educaUonal  loan  obtaining  the  knowledge,  skill,  and 

repayment  expenses  include  the  abilities  required  to  enroll  in  and 

following:  graduate  from  a  health  professions 

1.  Tuition  expenses;  school,  or  from  a  program  providing 

2.  All  other  reasonable  educational  education  or  training  in  an  allied  health 
expenses  such  as  fees,  books,  supplies.  profession;  or 

educational  equipment  and  materials  2.  Comes  from  a  family  with  an 

required  by  the  school,  and  incurred  by  annual  income  below  a  level  based  on 

the  applicant;  low  income  thresholds  according  to  a 

3.  Reasonable  living  expenses,  as  family  size  published  by  the  U.S. 
determined  by  the  Secretary;  and  Bureau  of  the  Census,  adjusted  annually 

4.  Partial  payments  of  the  increased  for  changes  in  the  Consumer  Price 
Federal  income  tax  liability  caused  by  Index,  and  adjusted  by  the  Secretary  for 
the  FLRP's  payments  and  considered  to  "se  in  health  professions  and  nursing 
be  "other  income,"  if  the  recipient  pw^rams.  The  Secretary  will 
requests  such  assistance.  periodically  publish  these  income  levels 

Prior  to  entering  into  an  agreement  for  »n  the  Federal  Register.  The  following 

repayment  of  loans,  the  Secretary  income  figures  determine  what 

requires  satisfactory  evidence  of  the  constitutes  a  low  income  family  for 

existence  and  reasonableness  of  the  purposes  of  the  Faculty  Loan    ' 

individual's  educational  loans.  Repayment  Propam  for  FY  1994. 

including  a  copy  of  the  original  written 

loan  agreement  establishing  the                          Size  of  parents'  (amly ' 
outstanding  educational  loan. 

Waiver  Frovisioa  ^ ~- 

2  ■  . 

In  the  event  of  undue  financial  ^Z .„''~' "^ 

hardship  to  a  school,  the  school  may  4 .Z ZZZ ZI 

obtain  from  the  Secretary  a  waiver  of  its     5 Z....1'.Z.."ZZZ."..Z 


Income 
level> 


$9.4« 
12.202 

14.523 
18.596 
21.930 
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Size  of  parents' family  1 

Income 
Ievel2 

6  or  more  ................._.............„„.. 

24.648 

r 


^  Includes  only  dependents  listed  on  Federal 
income  tax  forms. 

'Adjuitod  gross  income  for  calendar  year 
1993  roundedto  $100. 

The  tenn  "Living  expenses"  means 
the  costs  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  costs  incurred  during  an 
individual's  attendance  at  a  health 
professions  school,  as  estimated  each 
year  by  the  school  as  part  of  the  school's 
standaJrd  student  budget.  (National 
Health  Service  Corps  Loan  Repayment 
Program.  42  CFR  62.22) 

Ine  term  "Reasonable  educational 
expenses  and  living  expenses"  means 
the  costs  of  those  educational  and  living 
expenses  which  are  equal  to  or  less  than 
the  sum  of  the  school's  estimated 
standard  student  budgets  for 
educational  and  living  expenses  for  the 
degree  program  and  for  the  year(s) 
during  which  the  Program  participant 
is/was  enrolled  in  the  school.  (National 
Health  Service  Corps  Loan  Repayment 
Proeram,  42  CFR  62.22) 

The  term  "Unserved  Obligation 
Penalty"  means  the  amoimt  equal  to  the 
number  of  months  of  obligated  service 
that  were  not  completed  by  an 
individual,  multiplied  by  $1,000,  except 
that  in  any  case  in  which  the  individual 
fails  to  serve  1  year,  the  imserved 
obligation  penalty  shall  be  equal  to  the 
full  period  of  obligated  service 
multiplied  by  $1,000.  (Section  338E  of 
the  Act)  See  "Breach  of  Contract" 
section  below. 

Program  Requirements 

The  following  requirements  will  be 
applied  to  the  applicant  and  to  the 
school. 

The  Applicant 

The  applicant  will  be  required  to  do 
the  following: 

1.  Submit  a  completed  application, 
including  the  applicant's  contract  with 
an  eligible  school  to  serve  as  a  full-time 
faculty  member  for  not  less  than  2  years; 

2.  Ptovide  evidence  that  the  applicant 
has  completely  satisfied  any  other 
obligation  for  health  professional 
service  which  is  ovyed  under  an 
agreement  with  the  Federal 
Government.  State  Government,  or  other 
entity  prior  to  beginning  the  period  of 
service  imder  this  program; 

3.  Certify  that  the  applicant  is  not 
delinquent  on  any  amounts  which  are 
owed  to  the  Federal  Government;  and 

4.  Provide  documentation  to  evidence 
the  educational  loans  and  to  verify  their 
status. 


TheSchiol 

The  p^cipating  school  will  be 
required  so  do  the  following: 

1.  Entc  r  into  a  contractu^  agreement 
with  the  applicant  whereby  the  school 
is  requiit  d,  for  each  year  for  which  the 
partidp9it  serves  as  a  faculty  member, 
to  make  |>ayments  of  principal  and 
interest  in  an  amoimt  equal  to  the 
amount  0f  such  quarterly  payments 
made  by  Ihe  Secretary.  'These  payments 
must  be  m  addition  to  the  faculty  salary 
the  partinpant  otherwise  would  receive. 

2.  Verily  the  participant's  continuous 
employnient  at  intervals  as  prescribed 
by  the  Secretary. 

If  the  9±ool  is  imable  to  meet  the 
requirenent  of  the  FLRP  for  payment  of 
principal  and  interest  due  because  the 
requiren|Bnt  would  impose  undue 
financial  hardship  on  the  school,  the 
school  m^y  request  a  waiver  of  this 
obligatioh  from  the  Secretary.  If  the 
school's  |)roportionate  share  of  loan 
repayment  amoimts  is  waived,  the 
Federal  Oovemment  agrees  to  make 
payments  of  not  more  than  $20,000  of 
prindpaj  and  interest  for  a  year,  which 
includesjthe  amount  granted  as  a  waiver 
to  the  school. 

The  Secretary  will  pay  participants  in 
equal  quarterly  payments  during  the 
period  01  service. 

EffiBctivebate  of  Contract 

After  an  applicant  has  been  approved 
for  participation  in  the  FLRP,  the 
Director,  IDivision  of  Disadvantaged 
Assistance  (DDA),  will  send  the 
applicant  a  contract  with  the  Secretary, 
liie  effective  date  is  either  the  date 
work  begins  at  the  school  as  a  faculty 
memberl)r  the  date  the  Director,  DDA, 
signs  the'FLRP  contract,  whichever  is 
later.  Service  should  begin  no  later  than 
September  30, 1994. 

Breach  of  Contract 

The  following  areas  imder  Breach  of 
Contract  are  addressed  in  the  appended 
contract:! 

1.  If  tl»  participant  fails  to  serve  his 
or  her  period  of  obligated  faculty  service 
(minimuin  of  2  years)  as  contracted  with 
the  school,  he/she  is  then  in  breach  of 
contract,|and  neither  the  Secretary  nor 
the  school  is  obligated  to  continue  loan 
repayments  as  stated  in  the  contract. 
The  participant  must  then  reimburse  the 
Secretary  and  the  participating  school 
for  all  stuns  of  principal  and  interest 
paid  on  Qis/her  behalf  as  stated  in  the 
contract  in  addition  to  any  income  tax 
assistance  he/she  may  have  received. 

2.  Regardless  of  the  length  of  the 
agreed  period  of  obligated  service  (2,  3, 
or  more  years),  a  participant  who  serves 
less  than^the  time  period  specified  in 


JMI 


his/her  contract  is  liable  for  monetary 
damages  to  the  United  States  amounting 
to  the  sxmi  of  the  total  of  the  amounts 
the  Program  paid  him/her,  plus  an 
"unserved  obligation  penalty"  of  $1,000 
for  each  month  imserved. 

3.  Any  amount  which  the  United 
States  is  entitled  to  recover  because  of 
a  breach  of  the  FLRP  contract  must  be 
paid  within  1  year  from  the  day  the 
Secretary  determines  that  the 
participant  is  in  breach  of  contract.  If 
payment  is  not  received  by  the  payment 
date,  additional  interest,  penalties  and 
administrative  charges  will  be  assessed 
in  accordance  with  Federal  Law  (45  CFR 
30.13). 

Review  Criteria 

The  HRSA  will  review  fiscal  year 
1994  applications  taking  into 
consideration  the  following  criteria: 

1.  The  extent  to  which  the  applicant 
meets  the  requirements  of  section  738  of 
the  Act; 

2.  The  completeness,  accuracy,  and 
validity  of  the  applicant's  responses  to 
application  requirements; 

3.  The  submission  of  the  signed 
contract  with  the  school; 

4.  An  applicant's  earliest  available 
date  to  begin  service  as  a  faculty 
member  provided  funding  is  available 
for  that  year,  and 

5.  An  applicant's  availability'to  enter 
into  a  service  contract  for  a  longer 
period  than  the  mandatory  2-year 
minimum. 

Factors  to  assure  equitable 
distribution  (e.g.  geographic,  discipline) 
will  be  considered  in  determining  the 
funding  of  comjpleted  applications. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(Telephone  (202)  783-3238). 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  program 
information  and  business  should  be 
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directed  to:  Norman  Roskos,  Chief. 
Analysis  and  Evaluation  Branch, 
Division  of  Disadvantaged  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Room  8A-09. 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-3680,  FAX:  (301)  443-5242. 

Completed  applications  should  be 
returned  to  the  address  listed  above. 
The  application  deadline  date  is  June 
30, 1994.  Applications  shall  be 
considered  to  be  "on  time"  if  they  are 
either: 

(1 )  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant 

The  application  form  and  instructions 
for  this  program  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  The  OMB  clearance  number  is 
0915-0150. 

The  Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program  is 
listed  at  93.923  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Pro-ams  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  December  9, 1993. 
John  H.  Kelso, 

Acting  Administrator 

Contract  for  the  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
Program  With  U.S.  Department  of 
Health  and  Human  Serrices.  Pablic 
Health  Service,  Health  Resoorces  and 
Services  Administration,  and  Bnrean  of 
Health  Professions 

Section  738  of  the  Public  Health 
Service  Act  ("Act")  (42  United  States 
Code  293  et  seq.),  as  added  by  Pub.  L 
102-408,  authorizes  the  Secretary  of 
Health  and  Human  Services 
("Secretary")  to  repay  the  educational 
loans  of  applicants  from  disadvant^ed 
backgrounds  selected  to  be  participants 
in  the  Loan  Repayment  lYogram 
Regarding  Service  on  Faculties  of 
Certain  Health  Professions  Schools 
("Faculty  Loan  Repayment  Program"). 


In  return  for  these  loan  repayments, 
applicants  must  agree  to  provide 
teaching  faculty  services  at  an  approved 
accredited  health  professions  scnool 
determined  by  the  Secretary  for  a 
designated  period  of  obligated  service 
pursuant  to  section  738  of  the  Act 

Sections  738(a)  (5)  and  (7)  of  the  Act 
require  applicants  to  submit  with  their 
applications  a  signed  contract  with  an 
accredited  health  professions  school 
and  a  signed  contract  which  states  the 
terms  and  conditions  of  participation  in 
the  Faculty  Loan  Repayment  Program. 
The  Secretary  shall  sign  only  those 
contracts  submitted  by  applicants  who 
are  selected  for  participation. 

The  terms  ana  conditions  of 
participating  in  the  Faculty  Loan 
Repayment  Program  are  set  forth  below: 

Section  A — Obligations  of  the  Secretary 

Subject  to  the  availability  of  funds 
appropriated  by  the  Congress  of  the 
United  States  for  the  Faculty  Loan 
Repayment  Program,  the  Secretary 
agrees  to: 

1.  Pay,  in  the  amount  provided  in 
paragraph  2  of  this  section,  the 
undersigned  applicant's  qualifying 
educational  loans.  Qualifying 
educational  loans  consist  of  the 

f)rincipal  and  interest  on  educational 
oans  received  by  the  applicant  for  the 
following  expenses  of  enrollment: 

a.  tuition  expenses: 

b.  all  other  reasonable  educational 
expenses  such  as  fees,  books,  supplies, 
educational  equipment  and  materials 
required  by  the  school,  and  incurred  by 
the  applicant;  or 

c.  reasonable  living  expenses  as 
determined  by  the  Secretary. 

2.  If  the  applicant  agrees  to  serve  2  or 
more  years: 

a.  Except  as  provided  in  subparagraph 
b.  of  this  paragraph,  pay  up  to  $20,000 
of  the  outstanding  principal  and  interest 
of  a  participant's  nondelinquent 
educational  loans,  but  not  more  than 
half  of  the  20  percent  of  the  qualified 
outstanding  educational  loans  for  sudi 
year  for  each  year  of  eligible  faculty 
service;  or 

b.  The  Secretary's  liability  will  not 
exceed  a  cap  of  $20,000  of  principal  and 
interest  annually.  This  would  include 
the  10  percent  waived  under  Sec.  738(a) 
of  the  Act  for  the  school's  propcHtimate 
share  of  the  loan  repayment  amounts. 
The  applicant  must  pay  that  portion  not 
covered. 

3.  Make  locn  repayments  for  a  year  of 
obligated  service  no  later  than  the  end 
of  the  fiscal  year  in  which  the  applicant 
completes  such  year  of  service. 

4.  The  effective  date  of  litB  Contract 
will  be  the  date  it  is  signed  by  the 
Director,  Division  of  Disadvantaged 


Assistance  or  the  date  employment 
begins  as  a  faculty  member  at  the 
contracting  school  whidiever  is  later. 

Section  B— Obligations  of  Ihe 
Participant 

1.  The  applicant  agrees  to: 

a.  Continue  loan  repayments  to 
lenders  for  the  first  quarter  after  which 
the  Secretary  will  make  delayed 
quarterly  payments  to  applicant  for  the 
years  stated  in  paragraph  c  of  this 
section.  Applicant  must  pay  lender(s) 
these  payments. 

b.  Serve  his  or  her  period  of  obligated 
faculty  service  as  contracted  with  the 
school  and  as  determined  by  the 
Secretary  to  be  acceptable. 

c  Serve  in  accordance  with  paragraph 

b.  of  this  section  for years  at 

; The  apphcant  must  serve 

a  minimum  of  two  years. 

2.  If  the  applicant's  eligibility  to 
participate  in  the  Faculty  Loan 
Repayment  Program  is  based  on  section 
738(a)(2)  of  the  Act  (i.e.  based  on  his  or 
her  enrollment  in  an  accredited  health 
professions  school),  he  or  she  also 
agrees  to: 

a.  Maintain  full-time  enrollment,  (as 
determined  by  the  School),  in  good 
academic  standing  as  determined  by  the 
School,  in  the  final  year  of  the  course 

of  study  leading  to  a  degree  in  medicine, 
osteopathic  medicine,  dentistry, 
pharmacy,  pediatric  medicine, 
optometry,  veterinary  medicine, 
nursing,  or  public  health,  or  schools 
offering  graduate  programs  in  clinical 
psychology  in  which  the  applicant  is 
currently  enrolled,  until  completion  of 
such  course  of  study; 

b.  Enter  into  a  contract  with  an 
accredited  school  described  in 

'^  subsection  (a)  of  Section  738  to  serve  as 
a  "new"  member  of  the  faculty  of  the 
school  for  not  less  than  2  years 
according  to  the  requirements  described 
in  subsection  (a)(5)  of  section  738. 

c.  Begin  service  obligations  as 
contracted. 

Section  C— Breach  of  Written  Loan 
Repayment  Contract 

1.  If  the  participant  fails  to  comply 
with  section  B.l.c.  of  this  contract  or  is 
dismissed  for  disciplinary  reasons  or 
voluntarily  t^minates  the  contracts, 
neither  the  Secretary  nor  the  School  is 
obligated  to  continue  loan  repayments 
as  stated  in  Sec  A  of  this  Contract.  The 
participant  shall  be  liable  to  the  United 
States  and  the  School  for  the  amounts 
specified  in  paragraph  2  of  this  section. 

2.  If  the  applicant  agrees  to  serve  as 

a  full-time  toculty  member  for  two  years 
or  more  and  fails  to  swe  the  2-year 
minimum  requirement,  he  or  ^e  is 
liable  to  pay  monetary  damages  to  the 
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United  States  amounting  to  the  sum  of 
(a)  the  total  amounts  specified  in 
Section  A.2  of  this  contract  plus  (b)  an 
"unserved  obligation  penalty"  of  $1,000 
for  each  month  unserved  as  set  forth  in 
paragraph  3  of  this  section  plus  (c)  any 
tax  assistance  paid  plus  (d)  interest, 
penalties  and  administrative  charges  for 
past  due  payments. 

3.  The  "Unserved  Obligation  Penalty" 
means  the  amount  equal  to  the  number 
of  months  of  obligated  services  that 
were  not  completed  by  an  individual, 
multiplied  by  $1,000  except  that  in  any 
case  in  which  the  individual  fails  to 
serve  1  year,  the  unserved  obligation 
penalty  shall  be  equal  to  the  full  period 
of  obligated  service  multiplied  by 
$1,000. 

4.  If  the  applicant  agrees  to  serve  more 
than  the  2-year  minimum  service 
obligations  and  has  completed  the  2- 
year  minimum  he  or  she  will  be  liable 
for  such  sums  paid  for  any  months  that 
are  not  a  full  year  beyond  the  2-year 
minimum  requirement  as  agreed  to  in 
Section  B.l.c  of  this  contract,  plus  an 
"unserved  obligation  penalty"  of  $1,000 
for  each  month  unserved. 

5.  Any  amoimt  the  United  States  is 
entitled  to  recover  shall  be  paid  within 
one  year  of  the  date  the  Secretary 
determines  that  the  applicant  is  in 
breach  of  this  written  contract.  Failure 
to  pay  by  the  due  date  will  incur 
delinquent  charges  provided  by  Federal 
Law.  (45  CFR  30.13). 

Section  D— Cancellation,  Suspension,  ft 
Waiver  of  Obligation 

Any  service  or  payment  obligation 
may  be  canceled,  suspended,  or  waived 
under  certain  circumstances  described 
below:  (1)  In  the  event  of  death  or 
permanent  and  total  disability,  the 
Secretary  will  cancel  obligations  under 
this  contract.  To  receive  cancellation  in 
the  event  of  death,  the  executor  of  the 
estate  must  submit  an  official  death 
certificate  to  the  Secretary.  To  receive 
cancellation  for  permanent  and  total 
disability,  applicant  or  his/her 
representative  must  apply  to  the 
Secretary,  submitting  medical  evidence 
of  my  condition,  and  the  Secretary  may 
cancel  this  obligation  in  accordance 
with  applicable  Federal  statutes  and 
regulations;  (2)  Upon  receipt  of 
supporting  documentation  the  Secretary 
may  waive  or  suspend  service  or 
payment  obligation  under  this  contract 
if  the  Secretary  determines  that:  (a) 
meeting  the  terms  and  conditions  of  the 
contract  is  impossible  or  would  involve 
extreme  hardship;  and  (b)  enforcement 
of  the  obligations  would  be 
unconscionable.  (3)  Deferment  will  be 
granted  in  the  event  of  long  term  illness. 
Supporting  documentation  should  be 


Diirision  of  Disadvantaged 
Room  8A-09  Parklawn 
I  600  Fishers  Lane,  Rockville, 
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sent  to 
Assistance , 
Building, 
MD  20857 

The  Secretary  or  his/her  authorized 
representa  ;ive  must  sign  this  contract 
before  it  h  tcomes  effective. 
Applicant  Name  (Please 

Print). 


Applicant  {Signature 

Date 

Secretary  if  Health  and  Human  Services 

or  Desig  iee_ 
Date 


[FR  Doc.  94  -669  Filed  1-11-94;  8:45  am) 


4160-1S-# 


Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  annoimcement  is 
made  of  thje  following  National 
Advisory  1  lodies  scheduled  to  meet 
during  the  month  of  February  1994: 

Name:  C(  uncil  on  Graduate  Medical 
Education. 

Time:  Fefniary  2-3, 1994, 8:30  a.m. 

Place:  Conference  Rooms  G  ft  H  on  2/2  and 
Rooms  D  &  E  on  2/3,  Parklawn  Building, 
5600  Fishens  Lane,  Rockville,  MD  20857. 
Open  for  entire  meeting. 

Purpose:  Provides  advice  and 
recommencjations  to  the  Secretary  and  to  the 
Committee^  on  Labor  and  Human  Resources, 
and  Financi  of  the  Senate  and  the 
Committees  on  Energy  and  Commerce  and 
Ways  and  Means  of  the  House  of 
Representatives,  with  respect  to  (A)  the 
supply  and  distribution  of  physicians  in  the 
United  States;  (B)  airrent  and  future 
shortages  of  physicians  in  medical  and 
surgical  specialties  and  subspecialties;  (C) 
issues  relatuig  to  foreign  medical  graduates; 
(D)  appropi  ate  Federal  policies  regarding 
(A),  (B),  an(  (C)  above;  (E)  appropriate  efforU 
to  be  came  I  out  by  medical  and  osteopathic 
schools,  pu  >lic  and  private  hospitals  and 
accrediting  bodies  regarding  matters  in  (aV 
(B),  and  (C)  above;  (F)  deficiencies  in  the 
needs  for  ii|>provements  in,  existing  data 
bases  conc^ing  supply  and  distribution  of, 
and  training  programs  for  physicians  in  the 
United  States. 

Agenda: '  There  will  be  presentations  and 
discussion!  regarding  Recommendations 
from  OOGK  E  Work  Groups,  Assessing  the 
Impact  of  P  lysician  Assistants  on  Physician 
Workforce  tequirements;  Implications  of 
Managed  Care  for  Workforce  Requirements 
and  the  Training  Environment;  and  Women 
in  Medicine.  A  presentation  on 
Communication  from  the  National  Advisory 
Council  on  Nurse  Education  and  Practice: 
Update  on  4urse  Practitioner/Certified  Nurse 
Midwife  W  )rk  Group. 

Anyone  i  squiring  information  regarding 
the  subject  Pouncil  should  contact  Marc  L. 


JMI 


*  Before  signing,  be  sura  you  have  completed 
section  B.l.c  on  page  1  of  this  contract  indicating 
the  number  qf  years  of  service  you  agree  to  perform. 


Rivo,  M.D.,  M.P.H..  Executive  Secretary, 
telephone  (301)  443-6190;  or  F.  Lawrence 
Clare,  M.D.,  M.P.H.,  Deputy  Executive 
Secretary,  telephone  (301)  443-6326,  Council 
on  Graduate  Medical  Education.  Division  of 
Medicine,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  room  4C-25,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Name:  National  Advisory  Committee  on 
Rural  Healdi. 

Date  and  Time:  February  7-9. 1994;  8:30 
a.m. 

Place:  Washington  Marriott,  22nd  and  M 
Streets.  NW.,  Washington,  DC  20037,  (202) 
872-1500.  The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  delivery,  financing,  research, 
development  and  administration  of  health 
care  services  in  rural  areas. 

Agenda:  Plenary  session  on  Monday, 
February  7,  will  be  devoted  to  the  theme: 
"The  Health  Security  Act  and  Health  Care 
Reform  in  Rural  Areas."  The  theme  will 
include  discussions  and  presentations  on  the 
changes  which  have  occurred  since  the  last 
meeting  regarding  general  infrastructure 
development,  network  development,  and 
implications  for  states.  In  addition,  a 
presentation  regarding  the  difficulties  of 
obtaining  public  health  services  in  minority 
rural  communities  will  be  provided. 

Monday  afternoon  and  all  day  Tuesday,  the 
Health  Care  Financing  Work  Group  and  the 
Education  and  Health  Services  Work  Group 
will  continue  to  study  specific  areas  of  the 
Health  Security  Act  and  its  efliect  on  services 
and  financing  in  rural  health  delivery 
systems. 

The  meeting  will  end  on  Wednesday, 
February  9,  with  reports  frt)m  the  two  Work 
Groups.  The  entire  meeting  is  open  to  the 
public. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  ]ef!iery 
Human,  Executive  Secretary,  National 
Advisory  Committee  on  Rural  Health,  Health 
Resources  and  Services  Administration,  room 
9-05,  Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone  (301) 
443-0835,  FAX  (301)  443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Arlene 
Granderson,  Director  of  Operations,  Office  of 
Rural  Health  Policy,  Health  Resources  and 
Services  Administration,  Telephone  (301) 
443-0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  )anuary  6, 1994. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 

HRSA. 

[FR  Doc  94-707  Filed  1-11-94;  8:45  am) 

BtLUNQ  coot  41M-1»^ 


Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H,  Public  Health  Service  (PHS), 
Chapter  HC  (Centers  for  Disease  Control 
and  Prevention),  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  58  FR  59052-59054, 
November  5, 1993)  is  amended  to  reflect 
the  following  organizational  changes 
within  the  National  Center  for  Health 
Statistics:  (1)  Modify  the  functional 
statement  for  the  Office  of  Planning  and 
Extramural  Programs,  and  (2)  retitle  the 
Office  of  Analysis  and  Epidemiology 
and  modify  the  functional  statement. 

Following  the  title  Office  of  Planning 
and  Extramural  Programs  {HCS14), 
delete  the  functional  statement  in  its 
entirety  and  insert  the  following:  (1) 
Participates  in  the  development  of 
policy,  long-range  plans,  and  programs 
of  the  Center,  (2)  develops  proposed 
policies  for  the  coordination  of  NCHS 
programs  with  external  agencies,  both 
public  and  private;  (3)  serves  as  the 
focal  point  for  coordination  of  health 
statistical  activities  within  NCHS  and 
for  developing  and  coordinating  the 
collaborative  statistical  activities  of 
NCHS  with  other  organizations  and 
agencies;  (4)  provides  a  focus  within 
NCHS  for  statistical  program  planning, 
evaluation,  and  legislative  affairs;  (5) 
evaluates  or  arranges  for  the  evaluation 
of  the  adequacy,  completeness,  and 
responsiveness  of  Center  programs  both 
nationally  and  internationally  to  the 
NCHS  mission  and  user  needs  for  data; 
(6)  directs  the  definition,  development, 
and  coordination  of  cooperative 
programs  in  health  statistics,  working 
with  Regional  Offices.  State  and  local 
governments,  and  other  organizations 
including  the  private  and  academic 
sectors  in  the  development  and 
strengthening  of  subnationai  statistical 
systems;  (7)  conducts  research,  analyses, 
and  demonstrations  related  to  the 
subnationai  systems;  (8)  develops, 
pilots,  and  implements  new  programs 
through  direct  activities  and  through 
grants  and  contracts;  (9)  provides 
Executive  Secretariat  and  related 
services  to  the  National  Committee  on 
Vital  and  Health  Statistics;  (10)  provides 
program  leadership  and  coordination  for 
the  NCHS  Reimbursable  Work  Program; 
(11)  provides  guidance  and  staff  support 
for  major  Center  conferences  and 


committee  meetings;  (12)  provides 
advice  and  assistance  to  outside 
agencies  and  organizations  in  the 
conduct  of  statistical  training  activities; 
(13)  participates  with  appropriate 
agencies  and  organizations  to  improve 
the  quality,  comparability,  and 
timeliness  of  standard  health  data  sets 
and  to  promote  and  disseminate  their 
use;  maintains  current  information 
concerning  Federal  and  non-Federal 
health  statistics  systems;  (14)  serves  as 
principal  advisor  in  areas  of  financial 
management  activities  and  manages  a 
system  of  budgetary  and  expenditure 
controls;  (15)  coordinates  required 
clearances  of  Reimbursable  Work 
Program  and  Human  Subjects  Review 
projects. 

Delete  in  its  entirety  the  title  and 
functional  statement  for  the  Office  of 
Analysis  and  Epidemiology  (HCS4)  and 
insert  the  following: 

Office  of  Analysis,  Epidemiology,  and 
Health  Promotion  (HCS4).  (1) 
Participates  in  the  development  of 
policy,  long-range  plans,  and  programs 
of  the  Center;  (2)  plans,  directs,  and 
coordinates  the  Analysis,  Epidemiology, 
and  Health  Promotion  Program  of  the 
Center  (3)  develops  policy  for  the 
Analysis,  Epidemiology,  and  Health 
Promotion  Program  of  the  Center;  (4) 
provides  operating  liaison  with  other 
programs  of  the  Center  and  other  public 
and  private  health  agencies  on  activities 
related  to  analysis,  epidemiology  and 
health  promotion;  (5)  provides 
consultation  and  technical  assistance  to 
Federal  agencies,  States,  and  other 
public  and  private  sector  institutions  in 
epidemiologic  investigations,  in  the 
analysis  and  interpretation  of  national 
health  statistics,  and  in  health 
promotion  activities;  (6)  conducts 
developmental  and  evaluation  research 
and  analysis  in  the  fields  of 
epidemiology,  health  status,  health 
services  utilization,  health  promotion, 
and  health  economics;  (7)  augments  the 
poUcy  analysis  activities  of  CDC;  (8) 
coordinates  NCHS  health  statistics 
activities  with  CDC.  PHS,  and  other 
Federal  agencies  in  the  areas  of 
environmental  health,  injury,  minority 
health,  and  HTV;  (9)  conducts 
environmental  health  research  using 
national  statistical  data  and  evaluates 
the  utihty  of  environmental  health 
statistics  for  health  program  planning, 
policy  analysis,  and  program  direction: 
(10)  coordinates  CDC  activities  to 
sustain  and  enhance  State  and  local 
statistical  capacity;  (11)  collects  and 
disseminates  sources  of  current 
information  on  the  conceptualization 
and  measurement  of  health  status, 
including  maintenance  of  a 
Qearinghouse  on  Health  Indexes. 


Dated:  December  17. 1993. 

Walter  R.  Dowdle, 

Acting  Director,  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc  94-746  Filed  1-11-94;  8:45  am) 

BIUMQ  COOe  41W.tMI 

Social  Security  Adminialration 

Social  Security  Ruling  SSR  94-lc; 
Supplemental  Securi^  Income— 
Disability-Illegal  Activity  as 
Substantial  Gainful  Activity 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  Social  Security  ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  94-lc.  This  Ruling  is 
based  on  the  decision  of  the  U.S.  Court 
of  Appeals  for  the  Seventh  Circuit  in 
Dotson  V.  Shalala,  which  affirmed  the 
U.S.  district  court  decision  upholding 
the  decision  of  the  Secretary  of  Health 
and  Human  Services  denying  the 
claimant's  application  for  disability 
benefits  under  the  supplemental 
security  income  program.  Among  other 
things,  the  court  of  appeals  determined 
that  the  decision  of  the  Secretary  that 
the  illegal  activity  in  which  the  claimant 
engaged  to  supjKJrt  a  drug  addiction 
constituted  substantial  gainful  activity 
(SGA)  was  consistent  with  the  Social 
Security  Act  and  the  Secretary's 
regulations  and  supported  by 
substantial  evidence,  and  that  in 
determining  whether  such  activity  was 
SGA,  the  cost  of  the  claimant's  narcotics 
could  not  be  deducted  from  the 
claimant's  income  as  an  impairment- 
related  work  exf>ense. 
EFFECTIVE  DATE:  )anuary  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Casteilo.  Office  of 
Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore.  MD  21235,  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C  552(a)(1)  and  (a)(2).  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions,  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
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General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Seciuity  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1).  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807  Supplemental  Security 
Income] 

Dated:  December  21. 1993. 
Shirley  S.  OuUer, 
Commissioner  of  Social  Security. 

Sections  1611  and  1614(a)  of  the  Social 
Security  Act  (42  U.S.C  1382  and 
1382c(a]]  Supplemental  Security 
Income — ^Disability — Illegal  Activity  as 
Substantial  Gainful  Activity 

20  CFR  416.910,  416.920(aHb).  416.971, 
416.972(a)-(c).  416.973(a)-(b).  416.974 
(a)(1),  (b)(2)(vii)  and  (b)(3)(vii),  and 
416.976 

Dotsof}  V.  Shalala.  1  P.3d  571  (7th  Cir. 
1993) 

The  claimant  appUed  for  disability 
benefits  under  the  supplemental 
security  income  program,  alleging  that 
he  was  disabled  due  to  asthma,  multiple 
allergies,  and  past  drug  abuse.  His 
application  was  denied  initially  and 
upon  reconsideration  and  he  requested 
a  hearing  before  an  administrative  law 
judge  (AL)).  At  the  hearing,  the  claimant 
testified  that  he  currently  used  $200- 
$300  worth  of  narcotics  each  day  and 
that  he  supported  his  drug  habit  through 
stealing  and  panhandling.  Based  on  the 
claimant's  testimony,  the  ALJ  concluded 
that  the  claimant's  stealing  and 
panhandling  constituted  substantial 
gainful  activity  (SGA)  worth  an  average 
of  approximately  $5,600  per  month. 
Specifically,  the  AL)  found  that  due  to 
the  poor  area  in  which  the  claimant 
panhandled,  the  bulk  of  his  income 
must  be  derived  from  stealing,  which 
the  ALJ  determined  involved  significant 
physical  and  mental  activities.  The  ALJ 
concluded  that  because  the  claimant 
was  engaging  in  SGA,  he  was  not 
disabled  and,  therefore,  not  eligible  for 
disability  benefits.  The  Appeals  Council 
declined  to  review  the  ALJ's  decision 
which  became  the  final  decision  of  the 
Secretary.  The  claimant  sought  judicial 
review  in  Federal  district  court.  The 
district  court  upheld  the  Secretary's 
derision  and  the  claimant  appealed  to 
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the  Court  o  Appeals  for  the  Seventh 
Circuit. 

On  appeal,  the  claimant  argued  that 
illegal  activity  undertaken  to  support  a 
drug  addict  on  cannot  constitute  SGA; 
that  assumi  ig  such  activity  can 
constitute  S  [^A,  the  Secretary's  finding 
of  SGA  in  his  case  was  unsupported  by 
substantial  evidence;  and  that  if  illegal 
activity  to  support  a  drug  habit  can  be 
considered  BGA,  then  the  Secretary,  in 
determinin|  SGA,  was  required  to 
deduct  the  tost  of  the  narcotics  fix>m  the 
claimant's  ipcome  as  an  impairment- 
related  work  expense.  Additionally,  the 
claimant  contended  that  using  illegal 
activity  as  ^  basis  for  finding  SGA 
denied  him  due  process  and  equal 
protection  of  the  law. 

The  cour^  of  appeals  found  nothing  in 
the  Social  Security  Act  (the  Act)  or  the 
Secretary's  implementing  regulations 
which  requires  SGA  to  be  lawful.  The 
court  noted]  thdt  under  the  regulations, 
work  activi  y  is  substantial  if  it 
"involves  d  sing  significant  physical  or 
mental  acti  ity"  and  is  gainful  if  it  is 
"the  kind  o  work  usually  done  for  pay 
or  profit,  w  lether  or  not  a  profit  is 
realized."  1  he  court  stated  that  these 
consideratii  >ns  "apply  with  almost  equal 
ease  irrespc  ctive  of  the  legality  of  the 
activities  involved,"  and  that,  therefore, 
"(wjhether  egally  or  illegally  employed, 
the  regulations  direct  an  ALJ  to  focus  on 
whether  th*  claimant  is  performing 
significant  >hysical  or  mental  activities, 
and  doing  t  o  with  the  intent  of  earning 
money  or  n  aking  a  profit."  Finding  that 
neither  the  A^ct  nor  the  regulations 
recognizes  i  distinction  between  lawful 
and  unlaw!  j1  activity  for  purposes  of 
determinin  ;  SGA,  the  court  of  appeals 
concluded  hat  illegal  activity  can 
constitute  i  GA. 

The  cour  also  determined  that  the 
claimant's  mcontradicted  testimony 
regarding  t!  le  thievery  in  which  he 
engaged  to  supjxjrt  his  $200-$300  per 
day  drug  hiibit  provided  substantial 
evidence  to  support  the  ALJ's  finding 
tliat  the  cla  mant  was  engaged  in  SGA. 
The  court  r  jjected  the  claimant's 
contention  Ihat  the  cost  of  narcotics 
must  be  de  lucted  from  his  income  as  an 
impairmen  related  work  expense.  The 
court  notec  that  to  be  considered  an 
impairmen  -related  work  expense  under 
the  Secreta  y's  regulations,  a  drug  must 
"reduce  or  jliminate"  the  symptoms  of 
a  claimant'  i  impairment,  or  "slow  down 
its  progress  ion."  Contrary  to  these 
criteria,  the  court  found  that  in  this  case 
the  claimai  t's  use  of  drugs  was  the  basis 
of  his  alleged  disability,  and  that  his 
continued  usage  of  drugs  only 
exacerbate^  his  medical  condition.  The 
court  also  fcund  the  claimant's  due 
process  an    equal  protection  arguments 


to  be  without  merit.  Accordingly,  the 

court  of  appeals  affirmed  the  decision  of 

the  district  court  upholding  the 

Secretary's  decision  denying  the 

claimant's  application  for  disability 

benefits. 

Engel.  Senior  Circuit  Judge  * 

Harold  Wayne  Dotson,  a 
Supplemental  Security  Income 
claimant,  appeals  the  district  court's 
grant  of  summary  judgment  in  favor  of 
Donna  E.  Shalala,  Seoetary  of  the 
Department  of  Health  and  Human 
Services.  In  granting  summary 
judgment,  the  district  court  upheld  an 
administrative  law  judge's  finding  that 
Dotson  was  engaging  in  substantial 
gainful  activity  by  supporting  a  $200-  to 
$300-p)er-day  heroin  and  cocaine  habit 
through  illegal  means.  See  Dotson  v. 
Sullivan.  813  F.  Supp.  651  (CD.  111. 
1992).  Because  we  agree  that  illegal 
activity  can  constitute  substantial 
gainful  activity,  we  affirm. 

I.  Background 

Dotson  applied  for  Supplemental 
Security  Income  benefits  on  September 
25, 1989,  alleging  disability  since  1968 
due  to  asthma,  multiple  allergies,  and 
past  drug  abuse.  The  Social  Security 
Administration  denied  his  application 
on  January  10, 1990,  and  again  upon 
reconsideration  on  May  21, 1990. 
Dotson  then  requested  and  received  a 
hearing  before  an  administrative  law 
judge  ("ALJ").  At  the  administrative 
hearing,  Dotson  testified  that  he  uses 
$200  to  $300  worth  of  heroin  and 
cocaine  each  day.  Additionally,  he 
testified  that  he  supports  his  drug  habit 
by  hustling.  When  asked  to  define 
hustling,  Dotson  replied:  "steal,  beg, 
whatever,  you  know." 

With  regard  to  his  begging,  Dotson 
stated  that  he  usually  panhandles  at  the 
Warner  Homes,  which  are  located  in  a 
poor  neighborhood  in  Peoria,  Illinois. 
As  to  Dotson's  thievery,  the  following 
colloquy  occurred  during  the 
administrative  hearing: 

Q.  (By  ALJ]  Where  do  you  steal  at? 

A.  (By  Dotson]  You  can  do  that 
anywhere.  Wherever  we  can  find  a  place 
to. 

Q.  Give  .-ne  an  idea.  Give  me  some 
examples. 

A.  "The  mall,  downtown,  wherever. 
You  just  ride  and  look  and.  you  know. 

Q.  How  long  do  you  spend  riding  and 
looking  until  you  find  a  place  to  steal? 

A.  As  long  as  you  have  to. 

Q.  Like  how  long? 

A.  Sometime — 

Q.  All  day  long? 

A.  Sometimes  it  takes  all  day. 


JMI 


*  Sitting  by  deslgnatioa 


Q.  What  kinds  of  things  have  you 
stolen  this  month? 

A.  This  month? 

Q.  Uh  huh. 

A.  I,  well.  I  like  to.  I  try  to  concentrate 
on  saws. 

Q.  On  what? 

A.  Saws. 

Q.  Saws? 

A.  You  know,  the  chainsaws,  the  little 
bitty  chainsaws? 

Q.  Where  do  you  find  those  at? 

A.  Everywhere,  everywhere. 

Q.  And  once  you  get  them,  what  do 
you  do  with  them? 

A.  You  sell  them. 

Q.  To  who? 

A.  A  lot  of  people  buy. 

Q.  Well,  where  do  you  find — I 
wouldn't  imagine  there  would  be  a  lot 
of  demand  for  them  in  Warner  homes. 

A.  No. 

Q.  Where  do  you  go  to  sell  the 
chainsaws? 

A.  ENfferent  businesses. 

Q.  Like  what? 

A.  Small  businesses. 

Q.  Give  me  some  examples. 

A.  Like  small  stores  or  cleaners, 
different  places  like  that. 

Q.  Do  you  have  to  travel  around  to 
these  places?  How  long  does  it  take  you 
to  find  somebody  to  buy  a  saw? 

A.  Usually,  they  already,  you  have 
been— you  kind  of  already  luiow  they 
probably  want  one. 

Q.  So  you  have  already  canvassed 
these  places  earlier?  You  have  gone  out 
and — 

A.  No,  you  have  probably  sold  them 
stuff  and  they  can  give  you  kind  of  an 
idea  about  what  else  they  might.like. 
you  know. 

Based  on  Dotson's  testimony,  the  ALJ 
foimd  that  Dotson's  stealing  and 
panhandling  constituted  substantial 
gainfiil  activity  ("SGA")  worth  an 
average  of  approximately  $5,600  per 
month  and.  accordingly,  denied  his 
claim  for  SSI  benefits.  Specifically,  the 
ALJ  found  that,  due  to  the  poor  area  in 
which  Dotson  panhandles,  the  bulk  of 
his  income  must  come  from  illegal 
means.  As  to  the  nature  of  Dotson's 
criminal  endeavors,  the  ALJ  concluded: 

In  order  to  steal  he  must  "case"  the  area 
in  which  he  has  determined  to  steal  the 
property.  He  must  then  plan  on  how  he  is 
going  to  steal  the  property  and  then  actually 
steal  it  During  the  month  in  which  the 
hearing  was  held  the  claimant  was  stealing 
chainsaws.  LJ^g  and  canying  the 
chainsaws  would  also  be  significant  physical 
activity.  The  planning  and  execution  of  the 
larceny  entails  significant  mental  activity. 
From  these  activities  the  claimant  earns 
enough  money  to  support  his  cocaine  habit 
and  provide  tdm  with  other  money  in 
substantial  amounts  exceeding  S200  to  S300 
a  day.  (Emphasis  in  originaL] 
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On  July  9.  1991,  the  Appeals  Council 
declined  to  review  the  ALJ's  decision. 
Dotson  then  filed  the  instant  action 
against  the  Secretary  of  the  Department 
of  Health  and  Human  Services 
("Secretary")  in  federal  court.  On  July  1, 
1992,  with  cross-motions  for  svmimary 
judgment  before  it,  the  district  court 
granted  the  Secretary's  motion  for 
siunmary  affirmance  and  entered  a 
separate  judgment  against  Dotson  and  in 
favor  of  the  Secretary.  See  Dotson  v. 
Sullivan,  813  F.  Supp.  651  (CD.  Ill 
1992).  This  appeal  followed. 

n.  Discussion 

Dotson  essentially  raises  four 
arguments.  First,  he  believes  that  illegal 
activities  imdertaken  solely  to  satislfy  a 
drug  addiction  cannot  constitute  SGA. 
Second,  assuming  that  illegal  activity 
can  constitute  SGA,  Dotson  claims  that 
the  ALJ's  finding  of  SGA  in  his  case  is 
unsupported  by  substantial  evidence. 
Third,  Dotson  contends  that  if  illegal 
activity  undertaken  to  support  a  drug 
habit  can  constitute  SGA,  then  the 
Secretary  is  required  to  deduct  the  cost 
of  the  narcotics  from  the  claimant's 
income  as  an  impairment-related  work 
expense.  Fourth  and  finally,  Dotson 
believes  that  using  illegal  activities  to 
furnish  the  basis  for  finding  SGA  denies 
him  due  process  and  equal  protection  of 
the  laws  imder  the  United  States 
Constitution. 

A.  Overview 

The  Social  Security  Act  ("Act"),  as 
amended.  42  U.S.C.  301  et  seq.. 
provides  for  the  payment  of  benefits  to 
disabled  persons.  Title  D  of  the  Act 
governs  the  payment  of  Old-Age, 
Survivors,  and  Disability  Insurance 
("OASDI")  benefits  to  disabled  persons 
who  have  contributed  to  the  Social 
Security  program.  42  U.S.C  401  et  seq. 
Title  XVI  of  the  Act,  the  title  under 
which  Dotson  filed  his  application  for 
benefits,  provides  for  the  pa)rment  of 
Supplemental  Security  Income  ("SSI") 
benefits  to  disabled  persons  who  are 
indigent.  42  U.S.C  1382  ef  seq.;  see 
generally  Bowen  v.  Yuckert,  482  U.S. 
137, 140  (1987).  Both  TiUes  D  and  XVI 
define  disability  as  an  "inability  to 
engage  in  any  substantial  gainful 
activity  by  reason  of  any  medically 
determinable  physical  or  mental 
impairment  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  not  less  than  twelve  months 
*  •  •."  42  U.S.C  423(d)(1)(A). 
1382c(a)(3)(A). 

Pursuant  to  statutory  authority,  the 
Secretary  has  promulgated  regulations 
establishing  a  five-step  sequential 
analysis  for  determining  whether  an  SSI 


claimant  is  disabled.  See  20  CFR 
416.920;  Sullivan  v.  2e6/ey,  493  U.S. 
521.  525  (1990).!  The  first  step  of  the 
process,  and  the  only  one  relevant  for 
purposes  of  this  appeal,  requires  the 
Secretary  to  determine  whether  the 
claimant  is  engaging  in  SGA.  See  20 
CFR  416.920(a).  A  finding  of  SGA 
means  that  the  claimant  is  ineligible  for 
SSI  benefits.  Id.  at  §  416.920(b);  yucitert. 
482  U.S.  at  140.  In  this  case,  because  the 
ALJ  found  that  Dotson's  stealiTig  and 
panhandling  constituted  SGA,  he 
denied  Dotson's  claim  for  benefits 
without  moving  to  the  next  step  in  the 
sequential  analysis.  > 

B.  Illegal  Activity  as  SGA 

Our  research  reveals  that  we  are  the 
first  appellate  court  to  address  the  issue 
of  whether  illegal  activity  can  support  a 
finding  of  SGA.  The  handfiil  of  federal 
trial  courts  faced  with  this  question, 
including  the  district  court  below,  have 
answered  unanimously  in  the 
affirmative.3  Because  the  ALJ  and 
district  court's  determination  that  illegal 
activity  can  constitute  SGA  is  a 
construction  of  the  Secretary's 
regulations,  we  review  this  decision  of 
law  de  novo.  See  Johnson  v.  Sullivan, 
922  F.2d  346,  356  (7th  Cir.  1990). 

As  the  definition  of  disability  quoted 
above  indicates,  the  inability  to  engage 
in  SGA  is  a  statutory  prerequisite  to 
obtaining  either  SSI  or  OASDI  benefits. 
Nonetheless,  Congress  delegated  to  the 
Secretary  the  responsibility  for  defining 
SGA.  42  U.S.C.  1382c(a)(3)(D)  (Title 
XVI).  In  response  to  the  Act's  mandate, 
and  as  the  components  of  the  term 
suggest,  the  Secretary  has  defined  SGA 
as  "work  activity  that  is  both  substantial 


>  For  other,  more  generaliied.  SSI  eligibility 
requirements,  lee  20  CFR  416.202. 

'The  parties  have  devoted  some  attention  to  the 
issue  of  whether  panhandling,  or  the  income 
therefrom,  can  cause  a  person  to  become  ineligible 
for  SSI  t)enefits.  We  decline  to  reach  this  issue.  As 
noted  above,  the  ALJ  determined  that,  due  to  the 
poor  area  in  which  Dotson  panhandles,  the  bulk  of 
his  income  comes  from  illegal  activities.  We  believe 
the  AL)'s  flnding  to  be  supported  by  substantial 
evidence  and.  therefore,  leave  the  panhandling 
issue  to  a  ooun  with  the  question  properly  befom 
if. 

>  See  Bell  v.  Sullivan.  817  F.  Supp.  719  (N.D.  IIL 
1993)  (Marovich, ).):  /ones  v.  Sullivan.  804  F.  Supp. 
1045  (N.D.  111.  1992)  (Holderman, ).):  Curtis  v. 
Sullivan,  764  F.  Supp.  119  (N.D.  111.  1991)  (Bua.  J); 
Moore  v.  Sullivan,  No.  91  C  20369,  1992  WL  1992S7 
(N.D.  III.  Aug.  4, 1992)  (Reinhard. ).;  unpublished): 
Love  V.  Sullivan.  No.  91  C  7863.  1992  WL  86193 
(N.D.  III.  Apr.  22. 1992)  (Conlon.  J.;  unpublished); 
Dugan  V.  Bowen.  Na  87-3713. 1989  WL  28191 1 
(S.D.  IIL  Nov.  8. 1989)  (unpublished),  rrvd on  other 
grounds  sub  nom.  Dugan  v.  Sullivan,  957  F.2d  13S4 
(7th  Or.  1992);  Hart  v.  Sullivan F.  Supp. 

.  Na  C-92-1172  SBA.  1992  WL  496646  (NJ) 


C«l.  Dec  3a  1992).  Of.  Hammonds  v.  Celebmxe. 
260  F.  Supp.  992  (N.D.  AU.  1965)  (claimants  illegal 
manufacture  of  whiskey  not  condusive  evidence  of 
SGA  absent  evidence  of  earnings). 


and  gainful."  See  20  CFR  416.972.  Work 
activity  is  substantial  if  it  "involves 
doing  significant  physical  or  mental 
activities."  Id.  at  § 416.972(a).  Work 
activity  is  gainful  if  it  is  "the  kind  of 
work  usually  done  for  pay  or  proRt. 
whether  or  not  a  profit  is  realized."  Id. 
at  §  416.972(b);  see  generally  Callagban 
V.  Shalala.  992  F.2d  692  (7th  Cir.  1993) 
(discussing  elements  of  SGA).« 
Activities  such  as  taking  care  of  one's 
self,  performing  household  tasks, 
engaging  in  hobbies  or  therapy,  and 
attending  school,  clubs,  or  social 
programs  generally  do  not  constitute 
SGA.  20  CFR  416.972(c). 

The  foregoing  framework  underscores 
the  dual  nature  of  an  ALJ's  inquiry  into 
whether  a  claimant  is  engaging  in  SGA. 
Under  the  substantiality  prong  of  the 
analysis,  an  ALJ  considers  the  nature  of 
the  undertakings  comprising  the 
claimant's  work  activity.  Thus,  the 
degree  to  which  a  claimant's  work 
requires  the  use  of  "expertise,  skills, 
supervision  and  responsibilities" 
becomes  relevant  in  determining 
whether  that  work  constitutes  SGA.  See 
20  CFR  416.973(a).  Additionally,  an  ALJ 
will  consider  how  well  a  claimant 
performs  his  or  her  work  activities: 

If  yuu  do  your  work  satis^torily,  this  may 
show  that  you  are  working  at  the  substantial 
gainful  activity  level  If  you  are  unable, 
because  of  your  impairrnents,  to  do  ordinary 
or  simple  tasks  satisfactorily  without  more 
supervision  or  assistance  than  is  usually 
given  other  people  doing  similar  work,  this 
may  show  that  you  are  not  working  at  the 
substantial  gainful  activity  level.  If  you  are 
doing  work  that  involves  minimal  duties  that 
make  little  or  no  demands  on  you  and  that 
are  of  litde  or  no  use  to  your  employer,  or 
to  the  operation  of  a  business  if  you  are  self- 
employed,  this  does  not  show  that  you  are 
working  at  the  substantial  gainful  activity 
level. 

fd.  at  §  416.973(b). 

In  evaluating  the  gainfulness  of  a 
claimant's  work,  an  ALJ's  inquiry  is 
more  circumscribed.  Here,  as  noted 
above,  the  claimant's  undertakings  need 
be  only  of  the  type  that  normally  result 
in  pay  or  profit.  In  other  words,  a 
claimant  can  be  found  to  be  engaging  in 
SGA  without  earning  any  income.  See 
Callaghan.  992  F.2d  at  695-96 
(unprofitable  business  owner  was 
engaging  in  SGA).'  This  is  not  to  say 


«  For  •  reconstituted  formulation  of  the  abore 
definitioo.  «m  20  CFR  416.910.  which  provides: 
"Sutastantial  gainful  activity  meuu  wori  that— (a) 
Invotvet  doing  significant  and  productiv*  phyiical 
or  owotal  dotiae;  and  (b)  b  done  (or  intanded]  lot 
puf  or  profit  ** 

>  Accordingly,  subetantial  but  non-remuaantlve 
voiuntoer  wmk  woald  fill  abort  of  SGA  bacauaa 
people  nonnally  do  not  votimtMr  their  aarvteaa  far 
pay  or  profit.  Sm  Social  Secnrf ty  Law  and  Pnctloa 
$37:4  at  •  (TtaBOlby  E.  Tnven  et  al.  eds..  1M7). 
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that  a  clai:  nant's  earnings  are  irrelevant 
for  piupo!  es  of  determining  whether  he 
or  she  is  engaging  in  SGA.  See,  e.g.,  20 
CFR  416.^74(a)(l).  To  the  contrary,  a 
claimant  i^ho  earns  on  average  less  than 
$300  per  ttionth  is  presumed  not  to  be 
engaging  n  SGA,  while  a  claimant  who 
makes  ma  re  than  an  average  of  $500  per 
month  is  »resumptively  ineligible  for 
SSI  benef  ts.  Id.  at  §§  416.974rb)(3)(vii), 
(b)(2)(vii)  ">  As  with  most  legal 
presumpt  ons,  however,  these  income 
guideline!  are  rebuttable  and  "do  not 
relieve  an  ALJ  of  the  duty  to  develop  the 
record  ful  y  and  fairly."  Dugan  v. 
Sullivan,  >57  F.2d  1384.  1390  (7th  Qr. 
1992)  (citi  itions  and  internal  quotations 
omitted). 

Against  this  background,  Dotson 
concedes-  -as  he  must — that  in  at  least 
some  inst  mces  illegal  activity  can  be 
substantii  1  gainful  activity.  £>otson 
continues ,  however,  that  the  context  in 
which  hi^  thievery  occurs  precludes  its 
use  in  determining  whether  he  has  been 
engaging  |n  SGA.  In  his  own  words: 

A  drastia  distinction  exists  between  a 
person  who  is  engaged  in  illegal  activity  for 
effectively  the  equivalent  of  a  legal  career 
such  as  beng  a  drug  dealer,  illegal  drug 
importer  o(  other  illegal  activity  which  has 
counterpaiils  in  lawful  activities  such  as 
business  managers,  business  owners  and  the 
like,  and  a  thief  who  steals  merely  to  feed  the 
cravings  o  unquenchable  drug  addiction. 

Aplnt's.  I  r.  at  18.  Considering  Dotson 's 
claim  un<  er  the  scheme  set  forthi  above, 
we  concli  ide  that  he  forwards  a 
distinctio  n  without  a  diHerence. 

Admitt  idly,  even  a  cursory 
examinat  on  of  the  regulations  reveals 
that  the  Secretary  envisioned  their 
application  within  a  traditional 
employment  context.  Importantly, 
however.jnothing  in  the  Act  or  its 
regulations  specifically  requires  SGA  to 
be  lawful!  This  silence,  we  believe, 
suggests  Aiat  illegal  activities  can 
constitutt  SGA.  'The  inference  is 
strengthefied,  moreover,  when 


such  volunteer  work,  however,  could 
ny  a  claimant  tienefits  at  a  later  stage 
lial  evaluation  process.  See  20  CFR 


Evidence  o 
be  used  to 
in  the  aequi 
416.971. 

>In  contr^it  to  the  OASDI  proviiiont  of  the  Act. 
the  SSI  pio^ara  is  particulaiiy  concerned  with  a 
claimant's  Qnanclal  situation:  The  twsic  purpose 
underlying  the  supplemental  security  income 
program  it  ID  assure  a  mlnimuni  level  of  income  for 
people  who.are  age  65  or  over,  or  who  aie  blind 
or  disabled  and  who  do  not  have  sufficient  incoma 
and  resources  to  maintain  a  standard  of  living  at  the 
established  Federal  minimum  income  level. 

20  CFR  416.110  (emphaait  addedh  see  also  id.  at 
$416.1100  t'the  amount  of  tncome  you  have  Is  a 
major  tactor  in  deciding  whether  you  are  eligible  for 
SSI  beneHt^'J.  Thus,  a  claimant  not  engaging  in 
SGA  and  otjierwlse  eligible  for  the  SSI  program  will 
ba  danlad  hhnefits  If  he  or  she  has  too  mtx£  Ihcoom 
or  too  manfraaouice*.  See  42  U.&C  1382U): 
generallv  20  CFR  subptj.  K.  $  41S.1100  m  itq. 
(incorae)  aqd  L.  $416.1201  et  mq.  (raaoorcas). 


considering  that  the  relevant 
considerations  noted  above  apply  with 
almost  equal  ease  irrespective  of  the 
legality  of  the  activities  involved.  Thus, 
one  can  envision  a  number  of  illegal 
activities  that  might  not  rise  to  the  level 
of  SGA.7  Whether  legally  or  illegally 
employed,  the  regulations  direct  an  ALJ 
to  focus  on  whether  the  claimant  is 
performing  significant  physical  or 
mental  activities,  and  doing  so  with  the 
intent  of  earning  money  or  making  a 
profit. 

Moreover,  it  must  be  remembered  that 
an  ALJ  performs  the  SGA  analysis  as 
one  of  five  steps  used  to  determine 
whether  a  person  is  disabled  and, 
consequently,  imable  to  function  within 
our  economy.  A  claimant  who  can 
manage  through  illegal  means  is  just  as 
undeserving  of  benefits  as  a  claimant 
who  can  survive  without  violating  the 
law.  For  this  reason,  there  is  no 
difference  between  the  addict  who 
spends  all  of  his  lawfully  derived 
earnings  on  narcotics  and  the  one  who 
illegally  obtains,  and  then  exhausts,  her 
income.  Both  are  fueled,  to  quote 
Dotson,  by  the  "cravings  of 
unquenchable  drug  addiction."  The 
only  real  distinction  between  the  two — 
the  lawfulness  of  their  income — finds 
no  cognizance  under  the  Act  and  its 
interpretive  regulations.* 

Finally,  our  conclusion  that  illegal 
activity  can  constitute  SGA  derives 
substantial  support  from  the  well- 
established  tax  principle  that  unlawful 
earnings  come  within  the  meaning  of 
the  term  "gross  income"  and  are  mus 
taxable.  See,  e.g.,  fames  v.  United 
States.  366  U.S.  213,  218  (1961) 
(plurality  opinion  of  Warren,  C.J.), 
overruling  Commissioner  v.  Wilcox,  327 
U.S.  404  (1946);  United  States  v. 
Sullivan.  274  U.S.  259,  263  (1927). 
Notably,  the  Act  has  adopted  the  tax 
code's  definition  of  gross  income  for 
purposes  of  d^ermining  whether  a  SSI 
claimant's  income  is  sufficiently  high  so 
as  to  render  him  or  her  ineligible  for 
benefits.  42  U.S.C  1382(d):  see  also  20 
CFR  416.1110{b).9  Indeed,  one  of  the 
concerns  motivating  the  plurality  in 
James,  "to  remove  the  incongruity  of 
having  the  gains  of  the  honest  laborer 
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^  For  example,  acting  as  a  lookout  at  a  drug  boose 
might  constitute  a  gaiciut  yet  insubstantial  activity, 
whereas  someone  who  chronically  engages  in  ads 
of  vandalism  may  be  substantially,  but  bM 
gainfully,  occupied. 

•  Indeed,  were  we  to  hold  otherwise,  the  court 
would  tie  creating  the  perverse  Incentive— although 
admittedly  only  at  the  margins— for  both  SSI 
claimants  and  recipients  to  engage  in  Ule^  activity 
becaua*  the  incoma  tharafrom  «MMtUl  be  tgnotad. 

•Again,  howavar,  the  raaoiucaa  and  Inoofna 
analysis  impUcatad  hara  and  diacuaaad  at  aota  S. 
supra,  ts  dlSMam  bontba  ALTs  laqiaaaibUity  to 
determine  whether  a  ^l^tm^Mt  U  »««g^gt"g  in  SGA. 


taxed  and  the  gains  of  the  dishonest 
immune,"  366  U.S.  at  218.  provides  the 
crux  of  oiu-  reasoning  in  this  case. 

C.  Sufficiency  of  the  Evidence 

Having  concluded  that  illegal  activity 
can  constitute  SGA,  we  must  next 
determine  whether  the  ALJ  properly 
applied  the  legal  standard  in  Dotson 's 
case.  Our  inquiry  is  a  limited  one.  We 
will  not  decide  facts  anew,  reweigh 
evidence,  or  substitute  our  judgment  for 
the  Secretary's.  Schroeter  v.  Sullivan. 
977  F.2d  391.  394  (7th  Qr.  1992). 
Rather,  we  look  to  see  whether 
"substantial  e\ridence"  supoorts  the 
ALJ's  findings.  See  42  U.S.C.  1383(c)(3) 
(citing  42  U.S.C.  405(g)).  SubstanUal 
evidence  is  "such  relevant  evidence  as 
a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion." 
Richardson  v.  Perales.  402  U.S.  389,  402 
(1977). 

Dotson  first  contends  that  the  ALJ  had 
before  him  no  evidence  of  specific 
illegal  acts  which  could  support  a 
finding  of  SGA.  Secondly,  he  believes 
the  ALJ  erroneously  assumed  that  he 
paid  full  street-value  for  the  narcotics  he 
used  and,  thus,  overestimated  the 
amoimt  of  income  needed  to  support  his 
drug  habit.  We  address  each  claim  in 
order,  'o 

Dotson 's  first  claim,  that  the  record 
lacks  any  evidence  of  illegal  activities, 
is  belied  by  his  own  testimony  and  by 
the  reasonable  inferences  drawn 
therefrom  by  the  ALJ.  For  example, 
when  the  ALJ  asked  Dotson  to  describe 
what  types  of  items  he  had  stolen  in  the 
month  during  which  the  administrative 
hearing  was  held,  Dotson  replied:  "I  try 
to  concentrate  on  saws.    •  •  •    You 
know,  the  chainsaws,  the  little  bitty 
chainsaws."  Dotson  then  went  on  to 
explain,  in  some  detail,  how  he  would 
sell  the  stolen  items.  Additionally,  the 
ALJ  made  at  least  one  specific  inquiry 
into  the  substantiality  of  Dotson 's 
activities,  asking  him  how  long  it  takes 
him  to  find  a  plac»  to  steal 

We  grant  to  Dotson  his  point  tliat  the 
record  contains  no  evidence  concerning 
any  specific  act  of  thievery.  Also,  we 
agree  with  him  that  the  ALJ  could  have 
more  fully  developed  the  record  as  to 
the  nature  of  his  criminal  undertakings. 
Nevertheless,  we  cannot  say  that  the 
record  before  us  contains  less  than 
substantial  evidence  that  Dotson 's 
thievery  required  the  significant  use  of 
his  physical  and  mental  skills,  and  that 
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•"Dotson  also  argues  that  the  AL|  erred  by 
underestimating  the  amount  of  mooey  he  earned 
through  panhandling.  As  we  discussed  at  note  2, 
supra,  the  ALfs  decision  to  discount  IXXaoo's 
panhandling  income — becauae  of  tlie  poor  area  in 
which  ba  begs— is  supported  by  subsUntial 
evidetx^e. 


those  skills  were  applied  within  a 
context  designed  to  produce  pay  or 
profit.  See  20  CFR  416.972  (aUb).  In 
short,  Dotson's  testimony  allowed  the 
ALJ  to  reasonably  conclude  that  the 
effort  required  to  steal  the  chainsaws 
with  regularity  constituted  SGA,  and  we 
therefore  uphold  this  aspect  of  the  ALJ's 
decision.  A  more  exacting  inquiry, 
while  desirable,  was  not  required. 

Dotson's  second  argument,  that  the 
ALJ  overestimated  the  cost  of  the 
narcotics,  is  also  unpersuasive.  As  an 
initial  matter,  this  claim  suffers  from  the 
same  weakness  that  proved  fatal  to  his 
first  argument,  that  is,  Dotson  testified 
without  contradiction  to  using  $200  to 
$300  worth  of  heroin  and  cocaine 
daily."  If  Dotson  actually  paid  less  for 
his  narcotics,  one  would  have  expected 
him  to  testify  accordingly.  Furthermore, 
this  case  is  unlike  Curtis  v.  Sullivan. 
764  F.  Supp.  119  (N.D.  Ul.  1991),  where 
the  ALJ  simply  imputed  to  the  claimant 
an  income  sufficient  to  satisfy  his 
addictioru  In  that  case,  the  ALJ 
concluded,  in  the  absence  of  evidence 
as  to  legal  or  illegal  employment,  that 
the  claimant  had  to  be  engaging  in  SGA 
in  order  to  support  his  expensive  drug 
habit.  Here,  on  the  other  hand,  Dotson's 
testimony  as  to  his  thievery  filled  the 
gap.  From  this,  the  ALJ  was  justified  in 
finding  that  Dotson's  earnings  surpassed 
$500  f)er  month,  thereby  rendering  him 
presumptively  ineligible  for  SSI 
benefits.  See  20  CFR  416.974(b)(2)(vii). 

We  agree  with  the  court  in  Curtis  that 
simply  because  a  claimant  has  a  severe 
and  expensive  drug  habit  does  not  mean 
that  the  person  is  engaging  in  SGA  to 
support  it.  764  F.  Supp.  at  120-21.  The 
record  must  contain  substantial 
evidence,  of  the  type  outlined  in  Section 
11(B),  supra,  that  the  claimant  is 
engaging  in  legal  or  illegal  activities  that 
are  substantial  and  gainful.  Because  we 
have  held  that  the  ALJ's  decision  in  this 
case  comports  with  those  requirements, 
we  reject  Dotson's  challenge  to  the 
evidence  supporting  the  Secretary's 
decision. 

D.  Narcotics  as  an  Impairment-Related 
Work  Expense 

Dotson  next  raises  the  interesting  yet 
ultimately  unavailing  argument  that,  if 
illegal  activities  undertaken  to  maintain 


■ '  Moreover,  this  is  not  an  Instance  where  the 
claimant's  testimony  was  of  such  dubious  veracity 
that  the  AL]  should  have  discredited  it.  Dotson's 
claim  to  spending  $200  to  S300  per  day  on  heroin 
and  cocaine,  while  on  the  high  side,  is  certainly 
within  the  realm  of  possibility.  See.  e.g.  Hart  v. 

Su/;>van. F.  Supp. ,  No.  C-92-U72 

SBA,  1992  WL  496646  (N.D.  CaL  Dec.  3a  19921 
(claimant  "presently  mnswinea  sevao  or  eight 
twenty-dollar  bags  of  heroin  dally  *  *  *.uaeacTack 
every  night  *  *  *.  and  drinks  appmiraateiy  aight 
half-pints  of  hard  liquor  daily"). 


a  drug  habit  can  constitute  SGA,  then 
the  cost  of  the  narcotics  must  be 
deducted  from  income  as  an 
impairment-related  woric  expense 
("IRWE")  under  42  U.S.C 
1382a(b)(4KB)(ii)  and  its  interpreUve 
regulations,  20  CFR  416.976.  As  we 
discuss  below,  Dotson  misapprehends 
the  nature  of  IRWEs. 

42  U.S.C.  1382a(b)(4)(B)(ii).  enacted 
as  part  of  the  Social  Security  Disability 
Amendments  of  1980,  Public  Law  No 
96-265, 94  Stat.  441  (1980),  provides: 

In  determining  the  income  of  an  individual 
(and  his  eligible  spouse)  there  shall  tie 
excluded  *  *  •  If  such  individual  (or  such 
spouse)  is  disabled  but  not  blind  (and  has  not 
attained  age  65.  or  received  tjenpr.ts  under 
this  subchapter  (or  aid  under  a  State  plan 
approved  under  section  1352  or  1382  of  this 
title)  for  the  month  before  the  month  in 
which  he  attained  age  65)  *   •  *  such 
additional  amounts  of  earned  income  of  such 
individual,  if  such  individual's  disability  is 
sufficiently  severe  to  result  in  a  functional 
limitation  requiring  assistance  in  order  for 
him  to  work,  as  may  be  necessary  to  pay  the 
costs  (to  such  individual)  of  attendant  care 
services,  medical  devices,  equipment, 
prostheses,  and  similar  items  and  services 
(not  including  routine  drugs  or  routine 
medical  services  unless  such  drugs  or 
services  are  necessary  for  the  control  of  ilie 
disabling  condition)  which  are  necessary  (as 
determined  by  the  Secretary  in  regulations) 
for  that  purpose,  whether  or  not  such 
assistance  is  also  needed  to  enable  him  to 
carry  out  his  normal  daily  functions,  except 
that  the  amounts  to  be  excluded  shall  be 
subject  to  such  reasonable  limits  as  the 
Secretary  may  prescribe. 

See  also  42  U.S.C  1382c(a)(3)(D) 
(restating  same).  In  1983,  the 
Department  of  Health  and  Human 
Services  promulgated  20  CFR  416.976. 
See  48  FR  21940  (1983).  These 
regulations  established  a  five-part  test 
for  determining  the  deductibility  of  an 
IRWE: 

We  will  deduct  impairment-related  work 
expenses  if — 

(1)  You  are  otherwise  disabled  *  •  •; 

(2)  The  severity  of  your  impairment(s) 
requires  you  to  purchase  (or  rent)  certain 
items  and  services  in  order  to  work; 

(3)  You  pay  the  cost  of  the  Item  or 
service  *  *  •; 

(4)  You  pay  for  the  item  or  service  in 
accordance  with  paragraph  (d)  of  this  soctloD: 
and 

(5)  Your  payment  is  in  cash  (including 
checks  and  other  forms  of  money).  Payment 
in  kind  is  not  deductible. 

20  CFR  416.976(b).  With  respect  to  the 
deductibility  of  drugs  as  an  IRWE,  the 
regulations  provide: 

If  you  must  use  drugs  *  •  *  to  control 
your  imp8irmenf(s).  the  pajTnents  you  make 
for  them  may  bt  deducted.  The  drugs  or 
servioM  must  l»e  prescribed  (or  utiliied)  to 
reduce  or  eliminate  the  symptoms  of  your 
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iinpainnent(s)  or  to  slow  down  its 
progression. 

•  •         •        *         • 

Examples  of  deductible  drugs  *  *  *  are 
anticonvulsant  drugs  to  control  epilepsy 

*  *  *;  antidepressant  medication  for  mental 
disorders;  medication  used  to  allay  the  side 
effects  of  certain  treatments;'  •  'and 
immunosuppressive  medications  that  kidney 
transplant  patients  regularly  take  to  protect 
against  graft  rejection. 

20  CFR  416.976(c)(5)(i),  (ii).  Consistent 
with  the  Act's  objective,  use  of  the  drugs 
roust  be  necessary  to  allow  the  person 
to  perform  work.  See  Soc.  Sec.  R.  84- 
26  at  18  (1984)  ("Routine  drugs  *  *  * 
are  'needed'  when  they  are  required  to 
control  the  disabling  condition,  thereby 
enabling  the  individual  to  function  at 
work."). 

Dotson  argues  that,  due  to  the  severity 
of  his  drug  addiction,  he  needs  the 
cocaine  and  heroin  in  order  for  him  to 
steal  and  panhandle.  (Of  course,  he 
steals  and  panhandles  so  that  he  can 
purchase  more  cocaine  and  heroin,  so 
that  he  can  continue  to  steal  and 
panhandle — and  thus  the  cycle  of 
addiction  continues.)  Because  he  needs 
the  narcotics  in  order  to  engage  in  SGA, 
Dotson  continues,  he  believes  that  the 
cost  of  the  cocaine  and  heroin  should  be 
deducted  from  his  earnings  as  an  IRWE. 

Sadly,  we  have  no  reason  to 
disbelieve  Dotson's  self- 
characterization.  Unfortunately  for  him, 
however,  the  regulations  comprehend 
more  than  mere  addiction  to  a  substance 
before  the  cost  of  that  substance  will  be 
considered  an  IRWE.  As  the  statute  and 
regulations  reveal,  a  number  of  obstacles 
lie  in  the  path  of  Dotson's  argimient.  We 
content  ourselves,  however,  to  focus 
upon  the  requirement  that  in  order  to  be 
an  IRWE  a  drug  must  "reduce  or 
eliminate"  the  symptoms  of  a  claimant's 
impairment,  or  "slow  down  its 
progression."  20  CFR  416.976(c)(5)(i).  In 
the  face  of  Dotson's  claim  that  his 
disability  stems  from  drug  abuse,  he 
cannot  hope  to  maintain  the  argument 
that  his  continued  use  of  heroin  and 
cocaine  reduces  or  eliminates  the 
symptoms  of  his  impairment.  Rather, 
Dotson's  use  of  drugs  serves  as  the  basis 
of  his  alleged  disability.  And  far  fttim 
slowing  £>otson's  dependency  upon 
narcotics,  his  continued  use  of  heroin 
and  cocaine  only  exacerbates  his 
•  disability.  With  these  considerations  in 
mind,  we  must  reject  Dotson's  claim  for 
an  IRWE. 

E.  The  Constitutional  Claims 

Dotson  lastly  argues  that  using  illegal 
activity  to  constitute  SGA  violates  his 
rights  to  due  process  and  equal 
protection  of  the  laws  under  the  United 
States  Constitution,  although  he  has 
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encoiuit(  red  some  difficulty  in 
articulat  ng  the  precise  nature  of  his 
constituQonal  complaints.  It  would 
seem  that  his  due  process  argument — 
one  whi(ih  might  be  more  properly 
construed  as  an  administrative 
challeng^  to  the  regulations^reduces  to 
the  theoijy  that  the  ALJ's  decision  in  this 
case  atte^npts  to  override  Congress' 
intent  tojprovide  SSI  benefits  to 
substancb  abusers  and,  therefore,  is  void 
for  wantjof  a  rational  basis.  His  equal 
protectiOQ  claim,  on  the  other  hand, 
appears  based  on  the  assertion  that, 
under  th )  Secretary's  position,  rich  drug 
addicts  i  rill  be  treated  preferentially  to 
the  disa(  vantage  of  poor  ones.  We 
briefly  a(  Idress  each  of  his  arguments. 

1.  DueP  ocess 

To  est)  iblish  a  due  process  violation. 
Dotson  fi  ices  the  well-settled  and 
formidal  le  burden  of  proving  that  the 
Secretar  's  regulations,  as  we  have 
interpret  id  them,  lack  a  rational  basis. 
See.  e.g.,  Weinberger  v.  Salfi.  422  D.S. 
749,  768j(1975)  ("the  Due  Process 
Clause  can  be  thought  to  interpose  a  bar 
only  if  the  statute  [or,  as  here,  a 
regulatio  n]  manifests  a  patently 
arbitrary  classification,  utterly  lacking 
in  ration  il  justification  [citation 
omitted] ').  Moreover,  that  rational  basis 
need  not  be  expressed  expUcitly  by 
Congresi  or  the  administrative  agency; 
"any  sta  e  of  facts  reasonably  may  be 
conceive  d  to  justify  it."  Dandridge  v. 
Williami ,  397  U.S.  471,  485  (1970) 
(citation  omitted). 

Initial  y.  we  note  that  interpreting  the 
Secretary's  regulations  as  allowing 
illegal  activity  to  constitute  SGA  does 
not  interjfere  with  Congress'  intent, 
assumin  ( there  is  one.  to  provide 
disabilit  r  benefits  to  substance 
abusers.  2  Rather,  such  an  interpretation 
prevents  only  those  substance  abusers 
who  are  engaging  in  SGA,  whether 
legally  0 :  illegally  employed,  from 
receivin; ;  SSI  benefits  reserved  for 
disabled  persons  who  are  also  poor.  See 
Bowenv.  Yuckert.  482  U.S.  137. 140 
(1987)  ('  Title  XVI  of  the  Act  provides 
for  the  payment  of  disability  benefits  to 
indigent  persons  '  *  *."  [Emphasis 
added.])  Thus,  the  Secretary's 
regulations  coincide  with  the  SSI 
programis  underlying  purpose. 

Moving  to  the  next  level,  Dotson's 
myopic  view  of  Congress'  intent  in  the 


"  We  art  inclined  to  agree  with  Dotson  that 
Congress  mi  envisioned  the  application  of  the  Act 
to  substance  abusers.  See,  e.g.,  42  U.S.C 
1382(e)(3)CA)  (requiring  SSI  recipients  who  are 
alcoholics  or  drug  addicts  to  undergo  treatment  as 
a  conditios  of  receiving  disability  benefits):  42 
U.S.C  138»(a)(2)(A)(ii)  (providing  for  payment  of 
SSI  benefits  to  alcoholics  and  drug  addicts  through 
representa  ive  payees). 


Statutory  context  serves  to  highlight  the 
flaw  in  his  constitutional  argument. 
Simply  put.  we  carmot  say  mat 
regulations  which  preclude  the 
disbursement  of  federal  disability 
benefits  to  persons  who  are  engaging  in 
substantial  and  gainful  activity, 
regardless  of  the  activity's  legality, 
constitutes  a  "patently  arbitrary 
classification"  warranting  judicial 
intervention.  To  the  contrary,  working 
within  a  system  where  the  limited 
supply 'of  federal  funds  will  never 
satisfy  the  deserving  demand,  we  are 
hard  pressed  to  think  of  a  better 
dividing  line  than  the  one  drawn  by  the 
Secretary.  Having  said  this  much,  we 
must  reject  Dotson's  due  process  claim. 

2.  Equal  Protection 

Dotson  faces  an  equally  difficult 
burden  when  arguing  to  this  court  that 
the  Secretary's  regulations  violate  the 
equal  protection  component  of  the  Fifth 
Amendment.  Because  a  statute's  or 
regulation's  difl^erential  impact  upon  the 
poor  versus  the  wealthy,  by  itself,  does 
not  subject  that  distinction  to  strict 
judicial  scrutiny,  see,  e.g.,  Kadrmas  v. 
Dickinson  Public  Schools,  487  U.S.  450, 
458  (1988).  Dotson  must  prove  that  the 
classification  drawn  by  the  Secretary's 
regulations  fails  to  rationally  further  a 
legitimate  interest.  Zobel  v.  Williams. 
457  U.S.  55. 60  (1982).  Under  such  a 
standard,  Dotson's  constitutional  claim 
again  must  fail. 

Dotson  argues  that  the  Secretary's 
position,  if  implemented,  will  hurt  only 
poor  drug  abusers  because  rich  ones, 
who  presumably  will  have  paid  into  the 
Social  Sectirity  system,  will  be  eligible 
to  receive  OASDI  benefits  under  Title  II 
of  the  Act.  This  argument  misses  the 
mark  for  the  simple  reason  that  OASDI 
claimants,  just  like  SSI  claimants,  must 
navigate  the  same  five-step 
administrative  process,  the  first  of 
which  requires  that  the  claimant  not  be 
engaging  in  SGA.  Compare  42  U.S.C. 
423(d)(1)(A)  and  20  CFR  §  404.1520(a) 
(Title  n)  with  42  U.S.C.  1382c(a)(3)(A) 
and  20  CFR  §  416.920(a)  (title  XVI).  u 
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>>  Dotson's  argument  would  become  relevant  in 
two  situations,  the  first  of  which  is  l>eyond  the 
court's  powers  generally  and  the  second  of  which 
is  not  implicated  in  this  appeal.  The  first  scenario 
involves  a  wealthy  addict  who  is  able  to  satisfy  his 
or  her  addiction  without  resort  to  the  welfare 
system.  Such  a  person,  of  course,  is  better  off  than 
Dotson,  but  this  disparity  yields  him  no  cause  of 
action.  In  the  second  scenario,  a  wealthy  addict 
who  Is  not  engaging  in  SGA.  but  who  has  paid  Into 
the  Social  Security  system,  applies  for  and  receives 
OASDI  benefits,  liiis  person,  again  undoubtedly 
l>etler  off  than  Dotson,  presumably  would  be 
ineligible  for  SSI  benefits  due  to  an  excess  of 
resources  and  income.  See  generally  note  6.  tupra. 
Importantly,  however,  Dotson  is  not  in  a  position 
to  make  this  argument  because  the  AL)  below  did 
not  deny  him  benefits  based  on  hi*  Income  or 


Even  if  Dotson  could  maintain  such  an 
argument,  we  would  be  inclined  to 
reject  it  because  the  Secretary's 
classification  seems  rationally  to  further 
the  legitimate  interest  of  rewarding 
those  persons  with  a  prior  attachment  to 
the  work  force  who  have  contributed  to 
the  Social  Security  system. 

The  judgment  of  the  district  court  is 
affirmed. 

IFR  Doc.  94-657  Filed  1-11-94;  8.45  ami 
BRUNO  CODE  41M-2»-P 


Dated:  January  25, 1994. 
Shirley  S.  Outer, 
Commissioner  of  Social  Security. 
IFR  Doc.  94-735  Filed  1-11-94;  8:45  am) 
BILUNO  CODE  419fr-2»-P 


Agreement  on  Social  Security  Between 
the  United  States  and  Luxembourg; 
Entry  Into  Force 

The  Commissioner  of  Social  Security 
gives  notice  that  an  agreement 
coordinating  the  United  States  (U.S.) 
and  Luxembourg  social  security  sj'stems 
entered  into  force  on  November  1, 1993. 
The  agreement  with  Luxembourg,  which 
was  signed  on  February  12. 1992.  Is 
similar  to  U.S.  social  security 
agreements  already  in  force  with  fifteen 
other  countries — Austria,  Belgium, 
Canada.  Finland,  France,  Germany, 
Ireland,  Italy,  the  Netherlands,  Norway, 
Portugal,  Spain,  Sweden,  Switzerland, 
and  the  United  Kingdom.  Agreements  of 
this  type  are  authorized  by  section  233 
of  the  Social  Security  Act. 

Like  the  other  agreements,  the  U.S.- 
Luxembourg agreement  eliminates  dual 
social  security  coverage — the  situation 
that  occurs  when  a  person  from  one 
country  works  in  the  other  country  and 
is  required,  along  with  his  employer,  to 
pay  social  security  taxes  to  both 
countries  on  the  same  earnings.  Under 
the  U.S.-Luxembourg  agreement,  a 
worker  who  is  sent  by  an  employer  in 
the  U.S.  to  work  in  Luxembourg  for  5 
years  or  less  remains  covered  only  by 
the  U.S.  system.  The  agreement  includes 
additional  rules  that  eliminate  dual  U.S. 
and  Luxembourg  coverage  in  other  work 
situations. 

The  agreement  also  helps  eliminate 
situations  where  workers  suffer  a  loss  of 
benefit  rights  because  they  have  divided 
their  careers  between  the  two  countries. 
Under  the  agreement,  workers  may 
qualify  for  partial  U.S.  or  Luxembourg 
benefits  based  on  combined  (totalized) 
work  credits  from  boSh  countries. 

Individuals  who  wish  to  obtain  copies 
of  the  agreement  or  want  more 
information  about  its  provisions  may 
write  to  the  Social  Security 
Administration,  Office  of  bitemational 
Policy.  Post  Office  Box  17741. 
Bahimore,  Maryland  21235. 


Social  Security  Ruling  SSR  94-2p;  Titie 
XVt:  Workers'  Compensation  (WC) 
Payments 

AGENCY:  Social  Security  Administration. 
HHS. 

ACTION:  Notice  of  social  security  ruling. 


resourcas.  but  rather  tMMd  oo  the  hct  thai  Dotsoa 
was  engaging  in  SGA. 


SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  94-2p.  This  Policy 
Interpretation  Ruling  clarifies  the  Social 
Security  Administration's  (SSA) 
longstanding  policy  that,  under  the 
supplemental  security  income  program, 
any  portion  of  a  workers'  compensation 
(WC)  payment  designated  by  the 
authorizing  or  paying  agency  for 
medical  exjDenses,  or  for  legal  or  other 
expenses  attributable  to  obtaining  the 
WC  award  is  not  income.  These 
expenses  may  be  past,  current,  or  future. 
EFFECTIVE  DATE:  January  12. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Office  of 
Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235,  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552  (a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  ail 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  efTect 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807  Supplementol  Security 
Income) 

Dated:  (anuary  3, 1994. 
Shirley  S.  Chtter. 
Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling 

Title  XVI:  Workers'  Compensation  (WC) 
Payments 

Purpose:  To  clarify  that,  under  the 
supplemental  security  income  (SSI) 
program,  any  portion  of  a  WC  payment 
designated  for  medical  expenses,  or  for 
legal  or  other  expenses  attributable  to 
obtaining  the  WC  award  is  not  income. 

Citations  (Authority):  Section 
1612(a)(2)(B)  of  the  Social  Security  Act 
(SSACT).  as  amended;  Regulations  Na 
16,  sections  416.1103(a).  416.1121(a). 
and  416.1123(b)(3) 

Pertinent  History:  WC  is  awarded  to 
an  injured  employee  or  to  the 
survivors)  of  an  employee  under 
Federal  and  State  WC  programs  and  the 
Longshoremen  and  Harbor  Workers' 
Act.  It  may  be  paid  by  a  Federal  or  State 
agency,  an  insurance  company,  or  an 
employer.  Payments  may  include 
amounts  for  medical  expenses,  or  for 
legal  or  other  expenses  attributable  to 
obtaining  the  WC  award.  These 
expenses  may  be  past,  current,  or  future 
and  may  be  lump-sum  or  periodic  in 
nature. 

The  SSACT  at  section  1612(a)(2)(B). 
and  regulations  at  20  CFR  416.1121(a) 
provide  that  WC  is  unearned  income  for 
SSI  purposes.  Regulations  at  20  CFR 
416.1123(b)(3)  provide  for  counting  less 
than  the  amount  actually  received  when 
part  of  the  amount  received  is  for  an 
expense  of  obtaining  the  income. 
Regulations  at  20  CFR  416.1103(a) 
pro\'ide  that  reimbursement  for  certain 
medical  expenses  is  not  income. 

Policy  Interpretation:  If  the  Federal  or 
State  agency,  insurance  company,  or 
employer  that  authorizes  or  makes  a  WC 
payment  designates  any  portion  of  it  for 
medical  expenses,  or  for  legal  or  other 
expenses  attributable  to  obtaining  the 
WC  award,  such  portion  is  not  income 
for  SSI  purposes.  The  expenses  may  be 
past,  current,  or  future.  Any  portion  of 
8  WC  award  or  payment  not  designated 
for  such  expenses  is  unearned  income. 

Effective  Date:  This  Ruling  merely 
clarifies  longstanding  SSI  policy  on  the 
treatment  of  WC  payments  designated 
for  certain  types  of  expenses.  If  a  case 
comes  to  SSA's  attention  where  SSA  did 
not  apply  this  policy,  SSA  will  reopen 
and  revise  the  earliest  determination 
possible  under  the  rules  of 
administrative  finality.  SSA  will  use  the 
2-year  reopening  rule,  treating  the 
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determination  as  an  eiror  on  the  face  of 
the  evidence. 

Cross-Reference:  Progrem  Operations 
Manual  System,  Part  5,  Chapter  008, 
Subchapter  30,  Section  SI  00830.235. 

(FR  Doc  94-658  Filed  1-11-94;  8:45  am) 
MUJNQ  COM  41W-3»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  NaN-«3-3699] 

Notice  of  SutMnission  of  Proposed 
Infonnation  Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


FOR  FUF  rHER  INFORMATION  CONTACT: 

Kay  F.  ^  Veaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  I  evelopment,  451  7th  Street, 
Southw  sst,  Washington,  DC  20410, 
telepho  le  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  a  id  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  M$.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 

Departi  tent  has  submitted  the  proposal 
for  the  I  ollection  of  infonnation,  as 
describ  d  below,  to  OMB  for  review,  as 
require*  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  f  btice  lists  the  following 
informs  tion:  (1)  The  title  of  the 
informs  tion  collection  proposal;  (2)  the 
office  o  the  agency  to  collect  the 
informs  tion;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
numbei  of  respondents,  frequency  of 
respond  a,  and  hours  of  response;  (8) 
whethe '  the  proposal  is  new  or  an 
extensii  >n,  reinstatement,  or  revision  of 
an  infoi  mation  collection  requirement; 
and  (9)  the  names  and  telephone 
numbei  s  of  an  agency  official  familiar 


Information  Collection 
Recordkeeping  


Total  estimated  burden  hours:  13,100. 

Status:  Reinstatement. 

Contact:  Gary  Van  Buskirk,  HUD, 
(202)  708-4233;  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

Dated:  December  14, 1993. 
IFR  Doc  94-689  Filed  1-11-94;  8:45  am) 
MUMQ  coot  421»41-H 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3S35(d). 

Dated:  December  14, 1993. 

Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Notice  of  Fimd  Availability 
for  HOPE  for  Public  and  Indian  Housing 
Homeownership  Program  (HOPE  1) 
(FR-3501). 

Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
infonnation  and  its  proposed  use:  The 
purpose  of  this  information  collection  is 
to  provide  grants  to  Resident  Councils, 
Resident  Management  Corporations, 
Public  Housing  Authorities,  and  Indian 
Housing  Agencies.  They  will  use  the 
grants  to  plan  and  implement  the 
conversion  of  public  housing  to  public 
housing  resident  and  low  income 
homeownership. 

Form  number:  None. 

Respondents:  State  or  local 
Governments,  businesses  or  other  for- 
profit,  and  non-profit  institutions. 

Frequency  of  submission:  Semi- 
annually  and  recordkeeping. 

Reporting  burden: 


Numt)ef  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


1M 
100 


91 
40 


9,100 
4,000 


solidtii  ig  public  comment  on  the 
subject  proposals. 

ADDRES  SES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  pi  oposals.  Comments  should  refier 
to  the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget, 


[Docket  No.  N-e3-a70Q| 

Notices  of  Sulmission  of  Proposed 
Information  Collections  to  OMB 

AOENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 


New  Executive  Office  B.uilding, 


Washii  gton,  DC  20503 
FOR  FUr  THER  information  CONTACT: 
Kay  F.  Veaver,  Reports  Management 
Office,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  a  ad  other  available  documents 
submiti  ed  to  OMB  may  be  obtained 
from  K^.  Weaver. 

8UPPLEI  lENTARY  INFORMATION:  The 
Depart]  sent  has  submitted  the  proposals 
for  the  Xillections  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork,  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
infonnation  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
infonnation;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  fi^uency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
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numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 


Dated:  December  27, 1993. 

lohn  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Technical  Suitability  of 
Products  Program,  Section  521  of  the 
■  National  Housing  Act. 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 


information  is  needed  under  HUD's 
Technical  Suitability  of  Products 
Program  to  determine  the  acceptance  of 
materials  and  products  to  be  used  in 
structures  approved  for  mortgages 
insured  under  the  National  Housing 
Act. 

Form  number:  None. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  submission:  On 
occasion. 

Reporting  burden: 


Nurrtoer  of  re- 
spondents 


Frequerx^of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection , 
Recordkeeping  


SO 
SO 


41 
3 


2,050 
150 


Tofa7  estimated  burden  hours:  2,200. 

Status:  Extension. 

Contact:  Donald  R.  Fairman,  HUD, 
(202)  708-7440;  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-6880. 

Dated:  December  14. 1993. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Cooperative  Membership 
Exhibit. 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
form  is  used  to  provide  HUD  with  a 
listing  of  prospective  cooperative 


members  totaling  not  less  than  the 
percentage  of  cooperative  subscribers 
necessary  to  validate  the  presale 
requirement. 

Form  number;  HUD-93203. 

Respondents:  Individuals  or 
households. 

Frequency  of  submission:  On 
occasion. 

Reporting  burden: 


Uumtoer  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-93203 


300 


1 


.5 


150 


Total  estimated  burden  hours:  150. 

Status:  Extension. 

Contact:  Kerry  J.  Mulholland,  HUD. 
(202)  708-0283  Joseph  F.  Lackey,  Jr.. 
OMB,  (202)  395-7316. 

Dated:  December  27, 1993. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  HUD/FHA 
Insured  Mortgage. 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  Form 
HUD-92900A  and  the  related 
documents  will  determine  the  eligibility 
of  the  borrower  and  the  proposed 


request  for  HUD/FHA  mortgage 
insurance. 

Form  number:  HUD-92900A,  92561, 
92544,  and  92900-WS. 

Respondents:  Individuals  or 
households  and  businesses  or  other  for- 
profit. 

Frequency  of  submission:  On 
occasion. 

Reporting  burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


HUD-92900A  and  Related  Exhiljits 

Computations  of  Buydowns  

Mortgagor  Notice  of  Intent  to  Satisfy  Occupancy 


Hours  per 
response 


1,000.000 

20.000 

5.000 


.210 
.250 
.005 


Burden 
hours 

210.000 

5,000 

25 


Total  estimated  burden  hours: 
215.025. 

Status:  Extension. 

Contact:  Susan  Hoyer,  HUD.  (202) 
708-2700;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-6880. 

Dated:  December  8. 1993. 


Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  Mortgagor's  Certificate  of 
Actual  Cost. 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
mortgagor  submits  this  report  certifying 
actual  development  cost  so  that  HUD 
can  make  a  determination  of  mortgage 
insurance  acceptability  and  prevent 


windfall  profits.  It  is  also  used  to 
provide  a  base  for  evaluating  housing 
programs,  labor  costs,  and  physical 
improvements  in  connection  with 
construction  of  multifamily  housing. 

Form  number:  HUD-92330. 

Respondents:  Businesses  or  other  for- 
profit  and  non-profit  institutions. 

Frequency  of  submission:  On 
occasion. 

Reporting  burden: 
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HUD-g2330 


Total  estimated  burden  hours:  4,000. 

Status:  Reinstatement 

Contact:  Genevieve  A.  Tucker,  HUD, 
(202)  708-0283;  Joseph  F.  Lackey,  Jr., 
0MB,  (202)  395-7316. 

Dated:  December  22, 1993. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  ONfB 

Pmposal:  Tenant/Homebuyer  Data 
Summary. 


Form  HUD-50058 


Total  estimated  burden  hours: 
4,124,250. 

Status:  Revision. 

Contact:  Earl  Simons.  HUD,  (202) 
708-0744;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  December  21, 1993. 
IFR  Doc.  94-690  Filed  1-11-94;  8:45  am) 

BILUNa  COOC  4210-01-M 


Office  of  ttie  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-«3-3«91;  FR-3348-N-071 

State  and  Local  Fair  Housing  Laws: 
initial  Determination  Concerning 
Substantial  Equivalency  of  Fair 
Housing  Law  of  tlie  State  of  Arizona 

agency:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  24  CFR 
115.6(c)  of  the  Department's  regulations, 
this  notice  annoimces  the  Department's 
determination  that  the  fair  housing  law 
of  the  State  of  Arizona  is  substantially 
equivalent,  on  its  face,  to  the  Fair 
Housing  Act.  This  notice  solicits 
comments  from  the  public  on  this 
determination,  and  on  the  proposed 
determination  that  the  present  practices 
and  past  performance  of  the  agency 
enforcing  the  fair  housing  law  of  the 
State  of  Arizona  demonstrate  that,  in 
operation,  the  law  provides  rights  and 
remedies  that  are  substantially 
equivalent  to  those  available  under  the 
Fair  Housing  Act. 

DATES:  Comment  Due  Date:  February  11, 
1994. 


Numt)er  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


500 


8 


4,000 


Off,  ze:  Public  and  Indian  Housing. 

Des  :ription  of  the  need  for  the 
infom  tation  and  its  proposed  use:  The 
conso  idated  form  HUD-50058,  Tenant/ 
Home  )uyer  Data  Summary,  reflects  an 
efl'ort  lo  upgrade  and  expand  the  quality 
of  data  received  from  PHAs,  IHAs,  and 
organizations  administering  the  Section 
8  Cerl  ificate,  Voucher  and  Moderate 
Rehal  ilitation  Programs.  Based  on 
exper  ence  in  obtaining  tenant  data 


summary  information,  the  form  has 
been  reformatted  and  data  elements 
significantly  modified  to  more 
accurately  assess  the  demographic, 
ethnic  and  economic  character  of 
assisted  housing  residents. 

Form  number:  HUD-50058. 

Respondents:  State  or  local 
Governments. 

Frequency  of  submission:  Monthly. 

Reporting  burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


4.500 


916.5 


4.124,250 


AODRI  SSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
1027S,  Department  of  Housing  and 
UrbaQ  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410. 
Comitiunications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  ea<  h  commtmication  submitted  will 
be  av  lilable  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  !  :30  p.m.  at  the  above  address. 

FOR  F  JRTHER  INFORMATION  CONTACT: 
Marc  ilia  O.  Brown,  Director,  Funded 
Progi  ims  Division,  Office  of  Fair 
Hous  ng  and  Equal  Opportunity. 
Depa  Iment  of  Housing  and  Urban 
Deve  opment,  451  Seventh  Street,  SW., 
room  5234,  Washington,  DC  20410, 
telep  lone  (202)  708-0455.  (This  is  not 
a  toll  'free  number.) 


SUPPI  EMENTARY  INFORMATION: 

Bade  ^und 

Un  der  the  Fair  Housing  Act  (42  U.S.C. 
360W-3619),  the  Department  is 
authorized  to  investigate  complaints 
alleging  discrimination  in  housing. 
(Title  VIII  of  the  Civil  Rights  Act  of  1968 
as  an  lended  by  the  Fair  Housing 
Ame  idments  Act  of  1988  is  cited  as  the 
"Fail  Housing  Act.")  Section  810(f)  of 
the  F  air  Housing  Act  requires  the 
Depj  rtment  to  refer  complaints  to  State 
and  ocal  agencies  that  have 
"sub  itantially  equivalent"  fair  housing 
stani  ards,  as  determined  and  certified 
by  tl  e  Department  The  standards  and 
procedures  for  certifying  State  and  local 
fair  housing  laws  that  provide 
substantive  rights  and  remedies  for 
alle{  sd  discriminatory  housing  practices 
that  ire  substantially  equivalent  to  those 


provided  in  the  Fair  Housing  Act  are  set 
forth  in  24  CFR  part  115. 

On  July  23, 1993  (58  FR  39561),  the 
Department  published  the  annual  notice 
required  by  24  CFR  115.6,  which 
announced,  among  other  things,  the 
updated,  consolidated  list  of  all  certified 
agencies,  and  a  list  of  agencies  with 
which  an  agreement  for  interim  referrals 
or  other  utilization  of  services  had  been 
entered  into  under  24  CFR  115.11.  In 
the  July  23. 1993  notice,  the  Department 
listed  thirty-four  jurisdictions,  of  which 
the  State  of  Arizona  was  one,  which  had 
entered  into  an  agreement  with  the 
Department,  subsequent  to  September 
12, 1988,  for  interim  referrals,  and  were 
considered  to  have  interim  certification 
in  accordance  with  section  810(f)(4)  of 
the  Fair  Housing  Amendments  Act  of 
1988  (hereafter  "Act").  (The  Fair 
Housing  Amendments  Act  of  1988  was 
enacted  on  September  13, 1988.) 

Notice  Announcements  and  Solicitation 
ofComiiients 

In  accordance  with  24  CFR 
115.6(c)(1),  this  notice  announces  that 
the  fair  housing  law  of  the  State  of 
Arizona  has  been  determined  by  the 
Assistant  Secretary  of  Fair  Housing  and 
Equal  Opportunity  to  be  substantially 
equivalent,  on  its  face,  to  the  Fair 
Housing  Act  The  Assistant  Secretary 
has  determined,  after  application  of  the 
criteria  set  forth  in  24  CFR  115.3  and 
115.4,  that  the  fair  housing  law  of  the 
State  of  Arizona  provides,  on  its  face, 
substantive  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Fair  Housine  Act. 

Following  a  review  of  performance 
standards  and  other  materials  pertaining 
to  the  fair  housing  law  of  the  State  of 
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Arizona,  and  its  enforcement  by  the 
State  of  Arizona,  the  Department 
expects  to  make  a  final  determination 
that  the  law.  in  operation,  provides 
rights  and  remedies  that  are 
substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 
The  Department  intends  to  execute  a 
Memorandum  of  Understanding  with 
the  agency  charged  with  enforcement  of 
the  fair  housing  law  of  the  State  of 
Arizona  in  accordance  with  §  115.6(c). 
In  accordance  with  24  CFR  1 1 5 .6(b) , 
the  public  is  invited  to  submit  written 
comments  on  this  notice.  Specifically, 
the  Department  requests  written 
comments  on  the  proposed 
determination  that  the  current  practices 
and  past  performance  of  the  agency  of 
the  State  of  Arizona  charged  with 
administration  and  enforcement  of  the 
State's  fair  housing  law  demonstrate 
that,  in  operation,  the  State  law 
provides  substantive  rights  and 
remedies  that  are  substantially 
equivalent  to  the  Fair  Housing  Act.  This 
notice  also  invites  comments  from  the 
public  on  the  Department's 
determination  that  the  fair  housing  law 
of  the  State  of  Arizona  is  substantially 
equivalent,  on  its  face,  to  the  Fair 
Housing  Act. 

Dated:  December  23, 1993. 
Roberta  Achtenberg. 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

IFR  Doc.  94-692  Filed  1-11-94;  8:45  am) 

WLUNO  coos  4210-2S-P 


Office  of  the  Secretary— Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention 

[Docket  No.  N-«3-3701;  FR-3633-N-01] 

Tasic  Force  on  Lead-Based  Paint 
Hazard  Reduction  and  Financing; 
Open  Meeting 

AGENCY:  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
HUD. 

ACTION:  Notice  of  open  meetings. 

SUMMARY:  The  Task  Force  was 
established  by  the  Secretary  pursuant  to 
section  1015  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  The  charter  of  the  Task  Force  was 
approved  July  14, 1993. 

The  Task  Force  includes  individuals 
representing  the  Department  of  Housing 
and  Urban  Development;  the  Farmers 
Home  Administration;  the  Department 
of  Veterans  Affairs;  the  Federal  Home 
Loan  Mortgage  Corporation;  the  Federal 
National  Mortgage  Association;  the 
Environmental  Protection  Ag^icy; 


employee  organizations  in  the  building 
and  construction  trades  industry; 
landlords;  tenants;  primary  lending 
institutions;  private  mortgage  insurers; 
single-family  and  multifamily  real  estate 
interests;  nonprofit  housing  developers; 
property  liability  insurers;  public 
housing  agencies;  low-income  housing 
advocacy  organizations;  national.  State, 
and  local  lead-poisoning  prevention 
advocates  and  experts;  and  community- 
based  organizations  located  in  areas 
with  substantial  rental  housing.  These 
members  were  selected  on  the  basis  of 
personal  experience  and  expert 
knowledge. 

DATES:  The  meetings  will  be  held  on 
February  9. 1994  (9  to  5:30),  and 
February  10th,  1994  (9  to  1),  (EST),  at 
the  Holiday  Inn  Capitol,  550  "C"  St. 
SW.  (comer  of  6th  &  C  Streets). 
Washington,  DC  20024. 
ADDRESSES:  Members  of  the  public  are 
invited  to  provide  written  material  to: 
Ruth  Wright,  Task  Force  Staff  Director, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW..  room 
B-133,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Wright,  Task  Force  Staff  Director, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street  SW.,  room 
B-133,  Washington,  DC  20410; 
telephone  (202)  755-1805.  The  TTD 
numbers  are  (202)  708-9300  or  1-800- 
877-8339.  (Except  for  the  "800" 
number,  these  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  first 
meeting  of  the  Task  Force  was  on 
November  8, 1993.  in  Washington.  DC. 
An  announcement  will  be  published  in 
the  Federal  Register  at  least  15  days 
before  each  meeting.  All  meetings  will 
be  open  to  the  public,  with  limited 
seating  available  on  a  first-come,  first- 
served  basis. 

The  mandate  of  the  Task  Force  is  to 
make  recommendations  to  the  Secretary 
of  HUD  and  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
concerning: 

(1)  Incorporating  the  need  to  finance 
lead-based  paint  hazard  reduction  into 
underwriting  standards; 

(2)  Developing  new  loan  products  and 
procedures  for  financing  lead-based 
paint  hazard  evaluation  and  reduction 
activities; 

(3)  Adjusting  appraisal  guidelines  to 
address  lead  safety; 

(4)  Incorporating  risk  assessments  or 
inspections  for  lead-based  paint  as  a 
routine  procedure  in  the  origination  of 
new  residential  mortgages; 

(5)  Revising  guidelines,  regulations, 
and  educational  pamphlets  issued  by 
the  Department  of  Housing  and  Urban 


Development  and  other  Federal  agencies 
relating  to  lead-based  paint  poisoning 
prevention; 

(6)  Reducing  the  current  uncertainties 
of  liabihty  related  to  lead-based  paint  in 
rental  housing,  by  clarifying  standards 
of  care  for  landlords  and  lenders  and  by 
exploring  the  "safe  harbor"  concept; 

(7)  Increasing  the  availability  of^ 
liability  insurance  for  owners  of  rental 
housing  and  certified  contractors  and 
establishing  alternative  systems  to 
compensate  victims  of  lead-based  paint 
poisonine;  and 

(8)  Evaluating  the  utility  and 
appropriateness  of  requiring  both  risk 
assessments  or  inspections  and 
notification  to  prospective  lessees  of 
rental  housing. 

Authority:  42  U.S.C  4852a.  4852b. 
Dated:  December  20, 1993. 
Arthur  S.  Newburg. 

Director,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
IFR  Doc.  94-694  Filed  1-11-94;  8:45  am| 
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DEPARTMEffT  OF  THE  iNTERiOR 

Bureau  of  Land  Management 
[CO-«2a-e4-«120-03;  COC  55135J 

Colorado;  Notice  of  Invitation  for  Coal 
Exploration  License  Application,  Basin 
Resources,  Inc. 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25. 1920,  as  amended,  and 
to  Title  43,  Code  of  Federal  Regulations, 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with  Basin 
Resources,  Inc.,  in  a  program  for  the 
exploration  of  unleased  coal  deposits 
owned  by  the  United  States  of  America 
in  the  following  described  lands  located 
in  Las  Animas  County,  Colorado: 

T.  32  S..  R.  67  W..  6th  P.M. 

Sec.  31.E'/iSEV«; 

Sec.  32.  SWV«. 
T.  33  S..  R.  67  W..  6th  P.M. 

Sec.  6,  lots  2  to  7.  inclusive.  E'/aSW'/.; 

Sec.  7,  lot  2. 
T.  33  S.,  R.  68  W..  6th  P.M. 

Sec.  1.  lots  1.  2,  S'/jNE'/.,  and  EVzSE'A; 

Sec.  2.  SVzNE'/.; 

Sec.  12.  EV2NEV4. 

The  area  described  contains 
approximately  975.75  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  55135  at  the  Bureau 
of  Land  Management  (BLM)  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215.  and  at  the 
Canon  City  District  Office.  3170  East 
Main  Street.  Canon  City.  Colorado 
81212. 
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Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
pubhcation  of  the  Notice  of  Invitation  in 
the  Federal  Register 

Richard  D.  Tate,  Chief.  Mining  Law  and 
Solid  Minerals  Adjudication  Section, 
Colorado  State  Office.  Biu^au  of  Land 
Management.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215 

and 
Ronald  G.  Thompson,  Senior  Mine 
Engineer,  Basin  Resoxirces,  Inc.,  14300 
Midway  12.  Weston.  Colorado  81091. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  January  3, 1994. 
Richard  D.  Tate, 

Chief,  Mining  Law  and  Solid  Minerals 

Adjudication  Section. 

[FR  Doc.  94-794  Filed  1-11-94;  8.4Sani| 

BtUNM  COM  4310-je-M 


[UT-04O-04-432<M)1;  4-00152] 

Availability  of  Environmental 
Assessment  for  Animal  Damage 
Control  Activities 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of 
Environmental  Assessment. 

summary:  Notice  is  hereby  given  that 
the  Cedar  Qty  District.  Bureau  of  Land 
Management  has  prepared  an 
environmental  assessment  and  decision 
for  authorization  of  animal  damage 
control  activities  by  the  Animal  Plant 
Health  and  Inspection  Service  (APHIS) 
in  the  Cedar  City  District.  Within  30 
days  of  the  printing  of  this  notice,  the 
public  has  the  right  of  appeal  to  the 
Interior  Board  of  Land  Appeals,  Office 
of  the  Secretary,  in  accordance  with  the 
regulations  at  43  CFR  4.4. 

FOR  FURTHER  MFORMATKIN  COHTACT: 

District  Manager  Gordon  R.  Staker. 
Cedar  City  District  Office.  176  East  D.L 
Sargent  Drive.  Cedar  Qty.  Utah  84720. 
Telephone:  801-586-2401. 

Dated:  January  3, 1994. 
Gordon  R.  Staker, 
District  Manager. 

[FR  Doc.  94-795  Filed  1-11-94;  8:45  am] 
HUMO  COM  4310-OO-M 


[00-020-94-4110-03:  COC250401 

Colora<  o;  Proposed  Reinstatement  of 
Termini  ited  Oil  and  Gas  Lease 

Unde  r  the  provisions  of  Public  Law 
97-451J 
oil  and 
County 


Nov; 
affecti 
agreed 
and  ro 


a  petition  for  reinstatement  of 
;as  lease  COC25040.  Mesa 
Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  April  1. 
1993,  U^e  date  of  termination. 

id  lease  has  been  issued 
the  lands.  The  lessees  have 
new  lease  terms  for  rentals 
Ities  at  rates  of  $5  per  acre  and 
16%  percent,  respectively.  The  lessees 
have  p^d  the  required  $500 
administrative  fee  for  the  lease  and  have 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Registo*  notice. 

Havieg  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section!)  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinsta^  the  lease  effective  April  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increas^  rental  and  royalty  rates  cited 
above. . 

ions  concerning  this  notice  may 
ed  to  Bill  Norton  of  the 
o  State  Office  at  (303)  239-3779. 
January  3, 1994. 
Janet  Mi  Budzilek. 

Chief,  Fiu id  Minerals  Adjudication  Section. 
(FR  Docl  94-796  Filed  1-11-94;  8:45  a.m.l 

BILUNO  (  OM  431«-,«-M 


[CACA :  13632] 


Propo^ 


I  WlttKtrawal  and  Opportunity 
for  PulHic  Meeting;  Califomla 

:  Bureau  of  Land  Management, 


AGENC1 

Interiof 

ACTION: 


Notice. 


SUMMAI  lY:  The  United  States  Department 
of  Agri  nilture.  Forest  Service,  has  filed 
an  app  ication  to  withdraw  20  acres  of 
Nation  il  Forest  System  land  for 
protect  on  of  the  historic  Harlow  Cabin 
and  th(  surrounding  lands.  This  site  is 
on  the  National  Register  of  Historic 
Places.  This  notice  closes  the  land  for 
up  to  2  years  from  location  and  entry 
under  he  United  States  mining  laws. 
The  lai  d  will  remain  open  to  all  other 
uses  wtiich  may  be  made  of  National 
Forest  System  lands. 
DATES:  jComments  and  requests  for 
meetin ;  should  be  received  on  or  before 
April  1  2. 1994. 

ADORE)  8E8:  Comments  and  meeting 
reques  s  should  be  sent  to  the  California 


JMI 


State  Director.  BLM,  2800  Cottage  Way. 
room  E-2845,  Sacramento,  California 
95825. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  BLM  California  State 
Office,  916-978-4820. 

SUPPI.EMENTARY  INFORMATION:  On 

November  19, 1993,  the  United  States 
Department  of  Agriculture  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Mount  Diablo  Meridian 

Rogue  River  National  Forest 

T.  48  N.,  R.  11  W., 
Sec.  14,  Tract  49. 

The  area  described  contains  20  acres  in 
Siskiyou  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  coimection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  with  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  land  uses  permitted  by  the  Forest 
Service  under  existing  laws  and 
regulations. 

Dated:  December  21, 1993. 
Nancy  J.  Alex, 
Chief,  Lands  Section. 
IFR  Doc  94-716  Filed  l-ll-«4;  8:45  am] 
BILUNQ  COM  Mie-11-M 


Fish  and  WlldUf*  Service 

Aquatic  Nuisance  Species  Task  Force 
Risk  idanWicatlon  and  Assessment 
Committee  Meeting 

AGENCY:  Department  of  the  Interior.  Fish 
and  Wildlife  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Risk  Identification  and 
Assessment  Committee  (Committee),  a 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force.  The  Committee 
meeting  will  focus  on  evaluating 
potential  pathways  of  nonindigenous 
species  introduction  using  the  pathway 
evaluation  process  developed  at  the 
previous  meeting. 
DATES:  The  Risk  Identification  and 
Assessment  Committee  will  meet  from  9 
a.m.  to  3  p.m.  on  Wednesday,  January 
26,  1994. 

ADDRESSES:  The  Risk  Identification  and 
Assessment  Committee  meeting  will  be 
held  at  the  U.S.  Fish  and  Wildlife 
Service  Building,  room  500,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Orr,  Risk  Identification  and 
Assessment  Committee  Chairman,  U.S. 
Dept.  of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service,  6505  Belcrest 
Rd.,  room  810,  Hyattsville,  MD  (301) 
436-8939. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Risk  Identification  and 
Assessment  Committee  established 
under  the  authority  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646, 104  Stat.  4761, 16 
U.S.C.  4701  et  seq.,  November  29, 1990). 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  room  840, 
4401  North  Fairfax  Drive,  Arlington. 
Virginia  22203  and  the  Risk 
Identification  and  Assessment 
Committee  Chairman,  U.S.  Dept.  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  6505  Belcrest  Rd.. 
room  810,  Hyattsville.  MD  20782  and 
will  be  available  for  pt^lic  inspection 
during  regular  business  hours,  Monday 
through  Friday  within  30  days  following 
the  meeting. 

Dated:  5  January  1994. 
Gary  Edwards, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force  Assistant  Director— Fisheries. 
(PR  Doc  04-656  FUad  1-11-04: 6:45  m] 
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NsUonal  Park  Servtee 

Cape  Cod  National  Seashore.  South 
WeNfleet.  MA;  Cape  Cod  NaUonai 
Seashore  Advisory  Commission; 
Meeting 

Notice  is  her^y  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770, 5 
U.S.C.  app  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  January  28, 1994. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Park  Headquarters,  Marconi 
Station,  for  their  regular  business 
meeting  which  will  be  held  for  the 
following  reasons: 

1.  Adoption  of  Agenda 

2.  Approval  of  Minutes  of  Previous 
Meeting 

3.  Reports  of  Officers 

4.  Old  Business 

5.  Superintendent's  Report 

6.  Mission  and  Vision  Statements 

7.  Nauset  Light  Relocation 

8.  Transportation  Issues 

9.  New  Business 

10.  Agenda  for  next  meeting 

11.  Date  for  next  meeting 

12.  Communications/Public  Comment 

13.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Conunission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
wn-itten  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent.  Cape  Cod 
National  Seashore.  So.  Wellfleet.  MA 
02663. 

Dated:  December  29, 1993. 
lohnCReed. 

Acting  Regional  Director 

(FR  Doc  94-756  Filed  1-11-94;  8:45  am) 

BNJJNO  COM  4»1»:>«-P 


Sudbury,  Assabet  and  Concord  nvert 
Wild  and  Scenic  Study.  MA;  Sudbury, 
Assabet  and  Concord  Rivers  Study 
Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  app.  1 10),  that  there  will  be  a 
meeting  of  the  Sudbury,  Assabet  and 
Concord  Rivers  Study  Committee  on 
Thursday.  January  27, 1994. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
Section  5  (a)  (110)  of  the  Wild  and 
Scenic  Rivers  Act.  The  Committee  shall 
also  advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m., 
Thursday.  January  27, 1994,  at  the 
Bedford  Town  Hall,  Mudge  Way, 
Bedford.  MA.  Directions:  Bedford  Town 
Hall  is  located  on  the  left,  along  Mudge 
Way.  off  the  south  side  of  Great  Road 
(where  Rtes.  4/225  and  62  converge!  in 
Bedford  Center.  From  Rte.  128,  take  exit 
for  Rtes,  4/225  West  and  travel  approx. 
2.3  miles.  Turn  left  on  Mudge  Way. 
From  west,  travel  approx.  0.3  miles  firom 
the  intersection  of  Rtes.  4/225  and  62. 
Turn  right  at  Mudge  Way. 

The  agenda  is  as  follows: 

I.  Welcome  and  introductions,  approval 

of  minutes  from  12/2/93  meeting. 

II.  Brief  questions  and  comments  from 

public 

m.  Subcommittee  Reports — 
Subcommittee  Chairs 

A.  Water  Resources  Subcommittee: 
Water  Resources  Study  and 
Recreation  Task  Force 

B.  River  Conservation  Planning 
Subcommittee 

C.  Public  Participation  Subcommittee 

V.  Issues  of  Local  Concern 

VI.  Opportunity  for  public  questions 

and  comments 

Vn.  Other  Business 

A.  Next  meeting  dates  and  locations 

Dated-  December  29. 1993. 
JohnCRaed, 
Acting  Regional  Director 
[FR  Doc  94-7SS  Filed  1-11-94;  8:45  am) 


INTERNATIONAL  TRADE 
COMIffSSION 

pnvMti9ation  No.  332-351] 

Monitoring  of  U.S.  Imports  of  Peppers 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  institution  of 

investigation. 

EFFECTIVE  DATE:  December  30, 1993. 
SUMMARY:  The  North  A.iierican  Free 
Trade  Agreement  Implementation  Act, 
P.L  103-182,  directs  the  rommission  to 
monitor  imports  of  fresh  or  chilled 
peppers,  other  than  chili  peppers  (HTS 
subheading  0709.60.0f^  until  January  1, 
2009,  as  if  a  proper  request  for  such 
monitoring  had  been  made  under 
section  202(d)  of  the  Trade  Act  of  1974 
(19  U.S.C.  2252(d)),  for  purposes  of 
expediting  an  investigation  concerning 
provisional  relief  under  section  202  of 
the  Trade  Act  of  1974.  As  a  result,  the 
Commission  instituted  investigation  No. 
332-351.  under  section  332(g)  of  the 
Tariff  Act,of  1930  (19  U.S.C  1332(g)), 
for  the  purpose  of  monitoring  imports  of 
fnsh  or  chilled  peppers. 

In  the  course  of  the  investigation,  the 
Q  mmission  will  monitor  U.S.  imports 
of  fresh  or  chilled  peppers  from  all 
fo.-eign  suppliers.  In  addition,  the 
Cimmission  will  investigate  and  gather 
di  la.  to  the  extent  possible,  on  U.S. 
gr  jwers  in  such  areas  as  shipments, 
p>-ices,  market  share,  employment 
L'vels.  proHt-or-loss,  and  efforts  to 
compete.  Wherever  possible,  the 
Commission  will  rely  on  existing  data 
from  other  government  agencies. 

Although  section  316  does  not  require 
that  the  Commission  publish  reports 
summarizing  the  information  obtained 
as  a  result  of  such  monitoring,  the 
Commission  plans  to  publish  statistical 
annual  reports  of  certain  trade  data 
through  the  year  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  McCarty  (202-205-3324)  or 
Lowell  Grant  (202-205-3312), 
Agriculture  Division,  Office  of 
Industries,  or  William  Gearhart  (202- 
205-3091),  Office  of  the  General 
Coimsel,  U.S.  International  Trade 
Commission.  Hearing  impaired  persons 
can  obtain  information  on  this  study  by 
contacting  the  Commission's  TDD 
terminal  on  (202)  205-1810. 
WRrTTEN  SUBMISSIONS:  Interested  persons 
are  invited  to  submit  yvritten  statements 
at  any  time  during  the  investigation. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  madied 


"Con  fidential  Business  Information"  at 
the  t  ip.  All  submissions  requesting 
conf  jential  treatment  must  conform 
with  the  reqiiirement  of  section  201.6  of 
the  Oommission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
subn^issions,  except  for  confidential 
busiiless  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submission  should  be 
addressed  to  the  Secretary  at  the 
Com:  nission's  office  in  Washington,  DC. 

Issi  ed:  January  4, 1994. 

By  )rder  of  the  Commission. 
Donn  I R.  Koehnke, 
Seen  'aty. 
[FR  □  oc  94-770  Filed  1-11-94;  8:45  am] 
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Pnvei  ttigations  Nos.  731-TA-475  and  C76 
(Preti  ninary)] 

Sacc  harin  Prom  China  and  Korea 

Detei  Tninations 

On  the  basis  of  the  record  ■  developed 
in  th  J  subject  investigations,  the 
Com  nission  imanimously  determines, 
pursi  lant  to  section  733(a)  of  the  Tariff 
Act  (  f  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
indu  !try  in  the  United  States  is 
mate  rially  injured  by  reason  of  imports 
from  China  and  Korea  of  saccharin, 
prov  ded  for  in  subheading  2925.11.00 
of  th  I  Harmonized  Tariff  Schedule  of 
the  I  nited  States,  that  are  alleged  to  be 
sold  n  the  United  States  at  less  than  fair 
valu(  (LTFV). 

Baclsground 

Oa  November  18, 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Depa  rtment  of  Commerce  by  PMC 
Spec  alties  Group,  Cincirmati,  OH, 
alleg  ng  that  an  industry  in  the  United 
State  s  is  materially  injured  by  reason  of 
LTF  '  imports  of  saccharin  from  China 
and  iCorea.  Accordingly,  effective 
November  18, 1993,  the  Commission 
instijuted  antidumping  investigations 
Nos.l731-TA-675  and  676 
(Preliminary). 

Notice  of  the  institution  of  the 
lission's  investigations  and  of  a 
|c  conference  to  be  held  in 

ion  therewith  was  given  by 
ig  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  ly  publishing  the  notice  in  the 
Fede  ral  Register  of  November  29, 1993 
(58 1 R  62682).  The  conference  was  held 
in  W  ishington.  DC,  on  December  9, 


JMI 


>  Th^  record  ia  defined  in  sec.  207.2(f)  of  the 
Comn  ission'a  Rule*  of  Practice  and  Procedure  (19 
CFR  207.2(0). 


1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  covmsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January  3, 

1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2716 
(January  1994).  entitled  "Sacdiarin  from 
China  and  Korea:  Investigations  Nos. 
675  and  676  (Preliminary)." 

Issued:  January  3, 1994. 

By  order  of  the  Commission. , 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  94-772  Filed  1-11-94;  8:45  am) 
BtUMQ  COM  T«20-«l-P 

Pnvestigation  No.  337-TA-354I 

Certain  Tape  Dispensers;  Decision  Not 
To  Review  an  Initial  Determination 
Granting  Motion  To  Amend  Notice  of 
Investigation  To  Clarify  identity  of  One 
Respondent  and  To  Delete  Another 
Respondent 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  complainant  Minnesota  Mining 
and  Manufacturing.  Inc.'s  ("3M") 
motion  to  amend  the  notice  of 
investigation  to  correct  the 
identification  of  one  respondent  and  to 
delete  another  respondent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Lyons,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Telephone: 
(202) 205-3094. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 
of  the  Tariff  Act  of  1930  in  the 
importation  and  sale  of  certain  tape 
dispensers,  on  July  15, 1993. 
Complainant  3M  alleges  infringement  of 
U.S.  Letters  Patent  Des.  289,180. 

On  November  29, 1993,  complainant 
filed  a  second  motion  to  amend  the 
notice  of  investigation  to  clarify  the 
identity  of  the  named  respondents. 
Complainant  moved  to  delete  one 
respondent.  Shiang  Shin  Trading  Co.. 
and  to  change  the  identification  of 
another  respondent.  Safina  Office 
Products,  to  Shiang  Shin  International, 
Inc.,  d/b/a  Safina  Office  Products.  In 
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requesting  this  action,  3M  stated  that  an 
affidavit  received  from  one  c^Hbe 
respondents  had  revealed  thtft>6afina 
Office  Products  is  merely  the  assiuned 
name  for  Shiang  Shin  International,  Inc. 
and  that  Shiang  Shin  Trading  Co.  is  an 
unrelated  company  that  is  not  involved 
in  the  importation  or  sale  of  the  subject 
tape  dispensers.  The  Commission 
investigative  attorney  supported  the 
motion.  On  December  13, 1993,  the  ALJ 
issued  an  ID  (Order  No.  4)  granting 
complainant's  motion. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1337,  and 
Commission  interim  rule  210.53(h).  19 
CFR  210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810. 

Issued:  January  7, 1994. 

By  order  of  the  Commissioo. 
Donna  R.  Kochnka, 
Secretary. 
(FR  Doc  94-773  Filed  1-11-94;  8:45  ami 

BIUJNO  coot  7M>  0»-P 

pnvestigation  No.  332-350] 

Monitoring  of  U.S.  Imports  of 
Tomatoes 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  institution  of 

investigation. 

EFFECTIVE  DATE:  December  30. 1993. 
SUMMARY:  The  North  American  Frw 
Trade  Agreement  Implementation  Act, 
Public  Law  103-182,  directs  the 
Commission  to  monitor  imports  of  fresh 
or  chilled  tomatoes  (HTS  heading 
0702.00),  until  January  1,  2009,  as  if  a 
proper  request  for  such  monitoring  had 
been  made  under  section  202(d)  of  the 
Trade  Act  of  1974  (19  U.S.C  2252(d)), 
for  purposes  of  expediting  an 
investigation  concerning  provisional 
reUef  under  section  202  of  the  Trade  Act 
of  1974.  As  a  result,  the  Commission 
instituted  investigation  No.  332-350, 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C  1332(g)),  for  the  purpose 
of  monitoring  imports  of  fresh  or  chilled 
tomatoes. 


In  the  course  of  the  investigation,  the 
Commission  will  monitor  U.S.  imports 
of  fresh  or  chilled  tomatoes  from  all 
foreign  suppliers.  In  addition,  the 
Commission  will  investigate  and  gather 
data,  to  the  extent  possible,  on  U.S. 
growers  in  such  areas  as  shipments, 
prices,  market  share,  employment 
levels,  profit-or-loss,  and  efforts  to 
compete.  Wherever  possible,  the 
Commission  will  rely  on  existing  data 
from  other  government  agencies. 

Although  section  316  does  not  require 
that  the  Commission  publish  reports 
summarizing  the  information  obtained 
as  a  result  of  such  monitoring,  the 
Commission  plans  to  publish  annual 
statistical  reports  of  certain  trade  data 
through  the  year  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  McCarty  (202-205-3324)  or 
Lowell  Grant  (202-205-3312), 
Agricuhure  Division,  Office  of 
Industries,  or  William  Gearhart  (202- 
205-3091),  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission.  Hearing  impaired  persons 
can  obtain  information  on  this  study  by 
contacting  the  Commission's  TDD 
terminal  on  (202)  205-1810. 
WRITTEN  SUBMISSION:  Interested  persons 
are  invited  to  submit  written  statements 
at  any  time  during  the  investigation. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirement  of  section  210.6  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  insp>ection  by  interested 
persons.  All  submission  should  be 
addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington,  DC. 

Issued:  January  4, 1994. 

By  order  of  the  Commission. 
Donaa  R.  Koeknke, 
Secretary. 
[FR  Doc.  94-771  Filed  1-1 1-94;  8:45  am) 

BILUNQ  COOC  7029-03-9 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 


environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Johnnie 
Davis,  Interstate  (Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423.  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-167  (SUB-NO.  1132X). 
Consolidated  Rail  Corporation 
Abandonment  Exemption — In 
Washington  County,  Pa  and  Brooke 
County,  WV.  EA  available  1/4/94. 

AB-52  (SUB-NO.  76X),  The  Atchison 
Topeka  and  Santa  Fe  Railway  Company 
Exempt  Abandonment  of  1.84  miles  of 
right-of-way  at  or  near  Harper,  Harper 
County,  Kansas.  EA  available  1/7/94. 

AB-32  (SUB-NO.  58X)  and  AB-355 
(SUB-NO.  lOX),  Boston  and  Maine  Corp. 
and  Springfield  Terminal  Railway  Co.— 
abandonment  and  discontinuance  of 
service— Waterbury  Industrial  Track,  in 
New  Haven  County.  Ct.  EA  available 
1/7/94. 

AB-32  (SUB-NO.  61X)  and  AB-355 
(SUB-NO.  13X).  Boston  and  Maine  Corp. 
and  Springfield  Terminal  Railway  Co. — 
abandonment  and  discontinuance  of 
service— Dublin  Street  Track,  in  New 
Haven  (bounty,  Q.  EA  available  1/7/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability:  None. 
Sidney  L.  Strickluul,  Jr.. 
Secretary. 
IFR  Doc.  94-766  Filed  1-11-94;  8:45  ami 

■lUJNO  COOC  7B3S-01-P 

[Finance  Docket  No.  32427] 

City  of  Los  Angeles  and  City  of  Long 
Beach — Acquisition  Exemption — Rail 
Lines  of  the  Atchison,  Topeka  and 
Santa  Fe  Railway  Co.,  Southern  Pacific 
Transportation  Co.,  and  Union  Pacific 
Railroad  Co.;  Notice  of  Exemption 

The  City  of  Los  Angeles,  acting  by  and 
through  the  Board  of  Harbor 
Commissioners  of  the  Port  of  Los 
Angeles,  and  the  City  of  Long  Beach, 
acting  by  and  through  its  Board  of 
Harbor  Commissioners  (collectively 
referred  to  as  the  Cities),  have  jointly 
filed  a  notice  of  exemption  to  acquire 
from  The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  (Santa  Fe), 
Southern  Pacific  Transportation 
Company  (SPT),  and  Union  Pacific 
Railroad  Company  (UP)  certain  interest 
in  property  described  below  to  construct 
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a  railroad  corridor  that  will  permit 
consolidation  of  Santa  Fe's.  SPTs,  and 
UP's  overhead  rail  service  to  and  from 
the  ports  to  a  point  in  central  Los 
Angeles.  The  exemption  became 
effective  on  December  24, 1993. 

The  lines  being  acquired,  by 
subdivision,  include  the  following:  (a) 
Santa  Fe's  line  on  the  Los  Angeles 
Harbor  Subdivision  between  milepost 
27.6  and  milepost  28.3  in  the  County  of 
Los  Angeles;  and  the  connection  track 
between  SPTs  San  Pedro  Branch  and 
Santa  Fe's  Watson  Yard;  (b)  SPTs  line 
from  the  connection  with  UP  switch  at 
the  east  side  of  Santa  Fe  Avenue 
easterly  of  "J"  Yard,  milepost  BG  486.17 
(San  Pedro  Branch)  southeasterly 
through  "J"  Yard  and  a  portion  of  the 
SPTs  Santa  Monica  Branch  to  a  point 
of  connection  with  the  San  Pedro 
Branch  milepost  BBM  484.99 
(Wilmington  Branch)  then  southerly 
paralleling  Alameda  Street  to  a  crossing 
of  the  Wilmington  Branch  at  Dominguez 
Junction  milepost  BG  496.50  (San  Pedro 
Branch)  crossing  over  to  the  Wilmington 
Branch  southerly  to  a  point  southerly  of 
Sepulveda  Boulevard  and  merging  into 
the  San  Pedro  Branch  with  the 
Wihnington  Branch  terminating  at  the 
Santa  Fe's  Harbor  Subdivision  Themard 
Crossing  milepost  BBM  501.20 
(Wihnington  Branch)  and  milepost  BG 
501.4  (San  Pedro  Branch)  and  the  San 
Pedro  Branch  continuing  southerly  and 
southeasterly  through  the  Port  of  Los 
Angeles  to  approximately  22nd  Street  in 
San  Pedro  and  also  including  to  the  legs 
of  the  West  Wye  and  the  Long  Beadi 
Branch  bom  the  San  Pedro  Branch  into 
the  Port  of  Long  Beach  and  terminating 
south  of  the  Bth  Stree^¥ard  milepost  BH 
503.73  (Long  Beach  Branch):  and  (c) 
UP's  line  from  a  connection  with  SPTs 
"J"  Yard  at  the  east  side  of  Santa  Fe 
Avenue  in  Los  Angeles  milepost  1.8  via 
Redondo  Jet.  and  Bridge  Jet.  to  a 
connection  vtrith  the  East  Bank  main  line 
at  Ninth  St.  Jet.  milepost  0.97;  &t>m 
Bridge  Jet.  on  the  aforesaid  line  milepost 
1.30  to  Soto  St.  Jet.  milepost  2.08  (a 
distance  of  approximately  500  feet); 
fit)m  Soto  St.  Jet.  milepost  2.08  to 
Downey  Road  milepost  2.88;  and  from 
milepost  2.84  near  Downey  Road  to 
Hobart  Junction  milepost  3.08  on  the 
San  Pedro  Branch  north  of  Santa  Fe's  at- 
grade  crossing:  and  the  San  Pedro 
Branch  from  milepost  21.71  to  milepost 
23.73  in  the  County  of  Los  Angeles. 

Santa  Fe,  SPT,  and  UP  are  to  retain 
trackage  rights  and/or  permanent 
easements  over  those  portions  of 
property  on  which  they  currently 
conduct  rail  operations  so  as  to  continue 
rail  freight  service. 

According  to  the  Qties.  their 
acquisition  of  the  described  property 


intere^  from  Santa  Fe.  SPT.  and  UP 
will  nk)t  confer  common  carrier  status 
on  the  Cities,  and  the  Cities  reserve  their 
right  to  file  a  motion  to  dismiss  this 
notica  or  subsequently  to  seek 
revocation  of  the  exemption.  If  we 
subsequently  find  that  we  lack 
jurisdiction  over  these  transactions,  we 
will  enter  a  supplemental  order  vacating 
this  exemption. 

An]  comments  must  be  filed  with  the 
Comiiission  and  served  on:  Samuel  M. 
Sipe,  jr.,  Steptoe  &  Johnson,  1330 
Connecticut  Ave.,  NW.,  Washington,  DC 
20030. 

This  notice  is  filed  under  49  CFR 
llSO.sl.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  voifl  ab  initio.  Petitions  to  revoke  the 
exem  ition  under  49  U.S.C.  10505(d) 
may  I  a  filed  at  any  time.  The  filing  of 
a  peti  ion  to  revoke  will  not 
auton  atically  stay  the  transaction. 

Deci  ded:  January  5. 1994. 

By  tne  Commission,  David  M.  Konschnik. 
Directir,  Office  of  Proceedings. 
Sidnej  L.  Strickland,  Jr.. 
SecreUiry. 
[FR  EHJc  94-769  Filed  1-11-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 


Lodg^  of  Consent  Decrees 

:ordance  with  42  U.S.C 
l)(2)  and  28  CFR  50.7,  notice  is 
herebir  given  that  two  proposed  consent 
decrees  in  United  States  v.  DiBiase 
Saleii  Realty  Trust,  et  al..  Civil  Action 
No.  9i-ll028-MA,  were  lodged  on 
Deceitiber  30. 1993  with  the  United 

District  Court  of  Massachusetts. 
>nsent  Decrees  resolve  certain 
of  the  United  States  against 
lant  South  Essex  Sewerage 
Distri^  ("SESD")  and  Massachusetts 
Electijic  Company  ("Massachusetts 
Electee")  under  Sections  106  and  107  of 
the  C  )mprehensive  Environmental 
Resp<  nse,  Compensation,  and  Liability 
Act,  4  2  U.S.C.  9606,  9607.  in  connection 
with  ihe  Salem  Acres  Superfund  Site,  a 
234.5iacre  parcel  located  approximately 
one  qliarter  mile  west  of  Route  107  in 
Salen  i.  Massachusetts.  Under  the 
settle  nent  reflected  in  the  Consent 
Deere  e  with  SESD,  SESD  will  pay  the 
Unite  i  States  $460,948  in  remedial 
costs  Jiciured  prior  to  March  31, 1993, 
and  will  perform  the  remedial  cleanup 
of  the  sludge  lagoons  and  certain  other 
areas  of  the  Site.  Through  the  second 
Consent  Decree,  Massachusetts  Electric 
will  day  the  United  States  $93,237  in 
remeilial  costs  incurred  prior  to  March 
31, 1  93.  and  will  perform  the  remedial 


JMI 


cleanup  of  the  flyash  pile  on  the  Site. 
Both  SESD  and  Massachusetts  Electric 
agree  through  the  settlements  to  pay 
certain  future  jremedial  costs  incuiied 
by  the  United  States  that  aire  not 
inconsistent  with  the  NCP. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  DiBiase  Salem 
Reality  Trust,  et  al..  D.J.  Ref.  No.  90-11- 
3-744.  The  proposed  Consent  Decrees 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  District  of 
Massachusetts,  1107  John  W. 
McCormack  Federal  Bldg.,  U.S.  P.O.  & 
Courthouse,  Boston,  Massachusetts 
02109,  the  Region  I  Office  of  the  United 
States  Environmental  Protection 
Agency,  Office  of  Regional  Counsel,  1 
Congress  Street,  10th  Floor,  Boston, 
Massachusetts  and  at  the  Consent 
Decree  Library,  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC  20005  (202-624- 
0892).  A  copy  of  the  proposed  consent 
decrees  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street.  NW..  4th  Floor. 
Washington.  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $23.50  for  each  Consent 
Decree  (25  cents  per  p>age  for 
reproduction  costs,  exclusive  of  the 
costs  of  the  appendices),  payable  to  the 
Consent  Decree  Library. 
John  C  Cniden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc  94-797  Filed  1-11-94;  8:45  am) 
BiUMO  COM  44tO-01-M 


Lodging  of  Consent  Decree;  Salt  Pond 
Associates 

In  keeping  with  Departmental  policy. 
28  CFR  50.7.  notice  is  hereby  given  that 
a  consent  decree  in  Salt  Pond 
Associates  v.  United  States  Army  Corps 
of  Engineers,  et  al..  Civ.  No.  92-597- 
LON  (D.  Del.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Delaware  on  or  about  January 
10. 1994.  This  consent  decree  concerns 
counterclaims  filed  in  the  above-entitled 
action  by  the  United  States  pursuant  to 
the  Clean  Water  Act  and  the  Rivers  and 
Harbors  Act  of  1899.  The  coimterclaims 
seek  a  permanent  injunction  and  civil 
penalties  for  plaintiff  Salt  Pond 
Associates'  alleged  violations  of  section 
301(a)  of  the  Clean  Water  Act.  33  U.S.C 
1311(a).  and  section  10  of  the  Rivers  and 


Harbors  Act  of  1899,  33  U.S.C.  403.  The 
consent  decree  allows  certain  work 
conducted  in  wetlands  and  other  waters 
of  the  United  States  to  remain  in  place 
subject  to  Salt  Pond  Associates' 
compliance  with  restoration  and 
mitigation  requirements,  and  imposes  a 
civil  penalty  of  two  hundred  thousand 
dollars  ($200,000)  on  Salt  Pond 
Associates. 

Pursuant  to  28  CFR  50.7.  the 
Department  of  Justice  will  accept 
written  comments  on  the  consent  decree 
for  a  period  of  thirty  (30)  days  after  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register.  Comments  should  be 
addressed  as  follows:  Assistant  Attorney 
General/Environment  and  Natural 
Resources  Division/United  States 
Department  of  Justice/ Attention: 
Timothy  Bums/Environmental  Defense 
Section/P.O.  Box  23986/Washington. 
DC  20026-3986.  Comments  should 
reference  Salt  Pond  Associates  v.  United 
States  Army  Corps  of  Engineers,  et  al., 
No.  90-5-1-6-498. 

The  consent  decree  may  be  examined 
at  the  Clerk's  Office/United  States 
District  Coiut/District  of  Delaware/844 
King  Street/Wilmington.  Delaware 
(contact  the  Clerk  at  (302)  573-6170).  It 
may  also  be  examined  at  the  United 
States  Department  of  Justice/ 
Environmental  Defense  Section/lOth 
Street  and  Pennsylvania  Avenue.  NW./ 
Washington.  DC  (contact  Kevin  Christof 
at  (202)  514-0985). 
Timothy  Bunos, 

Trial  Attorney,  Environmental  Defense 
Section,  Environment  &  Natural  Resources 
Division,  United  States  Department  of  Justice. 
(FR  Doc.  94-655  Filed  1-11-94;  8:45  am] 
BILUNG  COOC  4410-ei-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Department 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  28, 1993.  a 
proposed  Consent  Decree  in  United 
States  V.  Superior  Contract 
Maintenance.  Inc.,  Civil  Action  No. 
1:93CV2754.  was  lodged  in  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  The  Complaint  filed  by 
the  United  States  alleged  violations  of 
the  Clean  Air  Act.  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Asbestos.  40 
CFR  part  61,  subpart  M,  by  Superior 
Contract  Maintenance.  Inc.  (SCM). 
Superior  Demolition  and  Excavating. 
Inc.  (SDE).  and  Market  Plaza  Properties 
Limited  Partnership.  The  Consent 
Decree  requires  the  defendants  to  pay  a 
total  civil  penalty  of  $27,500  in  full 
settlement  of  the  claims  set  forth  in  the 


Complaint  filed  by  the  United  States. 
The  Consent  Decree  also  requires  the 
defendants  to  ensure  that  their 
employees  have  the  required  inspector 
and  asbestos  abatement  worker  training 
before  those  employees  can  inspect  or 
work  in  facilities  where  asbestos 
containing  material  (ACM)  or  suspect 
ACM  would  be  removed.  Additionally, 
the  compliance  section  requires  SCM, 
SDE,  and  Market  Plaza  to  provide 
written  instructions  to  their  employees 
not  to  handle,  move,  or  otherwise 
disturb  ACM  or  suspect  ACM  unless 
specially  trained,  licensed  or  authorized 
to  do  so.  to  comply  with  the  asbestos 
NESHAP.  and  to  provide  EPA  with 
notice  before  removing  any  asbestos  in 
the  future. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resoiu-ces 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Ben  Franklin  Station. 
Washington.  IX:  20044.  and  should  refer 
to  United  States  v.  Superior  Contract 
Maintenance,  Inc.,  D.J.  Ref.  No.  90-5-2- 
1-1739. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Northern  District  of  Ohio.  United  States 
Courthouse,  Room  208,  2  South  Main 
Street.  Akron.  Ohio  44308  (contact 
Assistant  United  States  Attorney  James 
L.  Bickett);  (2)  the  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604-3590  (contact  Assistant  Regional 
Counsel  Padmavati  G.  Klejwa);  and  (3) 
the  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Consent  Decree  Library,  1120  G  Street. 
NW.,  4th  Floor.  Washington.  DC  20005 
(202-624-0892).  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW..  4th 
Floor.  Washington,  DC  20005.  For  a 
copy  of  the  Consent  Decree  please 
enclose  a  check  in  the  amount  of  $5.50 
(25  cents  per  page  for  reproduction 
costs,  exclusive  of  the  costs  of  the 
appendices),  payable  to  the  Consent 
Decree  Library. 
John  C  Cruden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-798  Filed  1-11-94;  8:45  am] 
MUMQ  coot  4410-ei-« 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Tropicana  Energy 
Company,  et  al..  Civil  Action  No.  3:92- 
CV-0668-P.  was  lodged  on  December 
21. 1993  with  the  United  States  District 
Court  for  the  Northern  District  of  Texas. 
The  Consent  Decree  resolves  an  action 
for  civil  penalties  and  injunctive  relief 
brought  under  section  211(c)  of  the 
Clean  Air  Act.  42  U.S.C.  7545(c),  and 
the  regulations  promulgated  thereunder 
at  40  CFR  part  80.  for  violations  of  the 
applicable  gasoline  volatility  standards, 
which  occurred  in  the  States  of  Texas. 
Illinois,  and  Tennessee.  Under  the 
Consent  Decree,  defendant  Tropicana 
Energy  Company  has  agreed  to  pay  a 
civil  penalty  in  the  amount  of 
$1,000,000  to  the  United  States.  In 
addition,  defendants  Tropicana 
Investments  Partnership,  Linda 
Pescosolido  (as  personal  representative 
of  the  estate  of  Cari  A.  Pescosolido.  Jr.), 
and  J.  Kent  Burt  have  agreed  to  pay  a 
combined  civil  penalty  in  the  amount  of 
$100,000  to  the  United  States.  The 
Consent  Decree  also  enjoins  defendant  J. 
Kent  Burt  and  any  corporation, 
partnership  or  association  that  he  has  an 
ownership  interest  in  or  substantially 
supervises  or  controls  from  violating 
section  211(c)  of  the  Clean  Air  Act  and 
its  implementing  regulations  set  forth  at 
40  CFR  part  80. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
Tropicana  Energy  Company,  et  al.,  DOJ 
Ref.  #90-5-2-1-1 21 4A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  U.S.  Federal  Building 
and  Courthouse,  1100  Commerce  Street, 
room  16G28.  Dallas,  Texas  75242:  the 
Office  of  Air  and  Radiation.  United 
States  Environmental  Protection  Agency 
401  M  Street.  SW.,  Washington,  DC 
20460;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW..  4th  Floor. 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW..  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $4.00  (25  cents 
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per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
John  C  Cnidcn, 

Chief,  Environment  and  Natural  Besources 
Division. 

(FR  Doc  94-799  Filed  1-11-94;  8:45  ami 

■lUMO  COOK  4410-ei-M 

Lodging  of  Consent  Decree 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  and  Insurance 
Agreement  in  United  States  v.  Uniroyal. 
Inc..  No.  3:93CV0883RM  (N.D.  Ind.) 
entered  into  by  the  United  States,  the 
States  of  Indiana  and  Wisconsin, 
Uniroyal,  Inc.,  CDU  Holding,  Inc., 
Uniroyal  Holding  Inc..  CDU  Holding. 
Inc.  Liquidating  Trust,  and  Uniroyal 
Technology  Corporation  (which  is  a 
signatory  to  the  Insurance  Agreement 
only)  were  lodged  on  December  27, 
1993  with  the  United  States  District 
Court  for  the  Northern  District  of 
Indiana.  The  proposed  Consent  Decree 
and  Insurance  Agreement  resolve 
certain  claims  of  the  United  States  and 
the  States  of  Indiana  and  Wisconsin 
under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  {"CERCLA"),  42  U.S.C.  9606.  9607. 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973.  and  certain 
state  environmental  statutes  with 
respect  to  the  following  seventeen 
CERCLA  sites:  The  Album  Incinerator/^ 
American  Chemical  Services  Site  in 
Chicago.  Illinois;  the  American 
Chemical  Service  Site  in  Griffith, 
Indiana;  the  Calumet  Container  Site  in 
Hammond,  Indiana;  the  Cam-Or/ 
Westville  Oil  Site  in  Westville,  Indiana; 
the  Douglass  Road  Landfill  Site  in 
Mishawaka,  Indiana;  the  Dunn  Landfill/ 
City  Disposal  Sanitary  Landfill  Site  in 
Dunn,  Wisconsin;  the  Envirochem  Site 
in  Zionsville,  Indiana;  the  Hagen  Farm 
Site  in  Sloughton,  Wisconsin;  the  I. 
Jones  Site  in  Ft.  Wayne,  Indiana;  the 
Midco  I  and  Midco  II  Sites  in  Gary, 
Indiana;  the  Ninth  Avenue  Site  in  Gary, 
Indiana;  the  Northside  Sanitary  Landfill 
Site  in  2Uonsville,  Indiana;  the 
Stoughton  City  Landfill  Site  in 
Stoughton,  Wisconsin;  the  Thermo- 
Chem  Site  in  Muskegon,  Michigan;  the 
Verona  Wellfield/Thomas  Solvent  Site 
in  Battle  Creek.  Michigan;  and  the 
Wayne  Waste  Oil/Wayne  Reclamation 
Site  in  Columbia  City,  Indiana.  Under 
the  Consent  Decree,  Uniroyal,  Inc.  and 
the  other  parties  will  pay  tiie  United 
States,  the  States  of  Indiana  and 
Wisconsin,  and  certain  potentially 
responsible  parties  implementing 
remedial  action  $4,075,286.  The 
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Insun  nee  Agreement  also  provides  for 


idditional  recovery  from 


some 

insur^ce  proceeds  under  policies 
issueq  to  Uniroyal,  Inc.  and  United 
States  Rubber  Company. 

Thei  Department  of  Justice  will  receive 
comm  ents  relating  to  the  proposed 
Conse  It  Decree  and  Insurance 
Agree  nent  for  30  days  following  the 
public  ation  of  this  Notice.  Comments 
shoul(  I  be  addressed  to  the  Assistant 
Atton  ey  General  of  the  Environment 
and  N  itiiral  Resources  Division. 
Depar  ment  of  Justice.  Washington,  DC 
20503  and  should  refer  to  United  States 
V.  Uni  royal.  Inc.,  D.J.  Ref.  No.  90-11-2- 
784B.  The  proposed  Consent  Decree  and 
Insurance  Agreement  may  be  examined 
at  the  Office  of  the  United  States 
Atton  ey  for  the  Northern  District  of 
Indiai  a,  MO-1  Federal  Bldg..  204  S. 
Main  >t.,  South  Bend,  Indiana  46601; 
the  Re  gion  V  Office  of  the  United  States 
Envirc  nmental  Protection  Agency,  77 
West  [  Bckson  Street,  Chicago,  Illinois 
60604  and  at  the  Consent  Decree 
Librai  f,  1120  G  Street,  NW.,  4th  Floor. 
Wash  ngton,  DC  20005  (202-624-0892). 
A  cop  f  of  the  proposed  Consent  Decree 
and  Ir  surance  Agreement  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005. 
In  req  iesting  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $22.00  (25  cents 
per  pj  ge  for  reproduction  costs), 
payab  e  to  the  Consent  Decree  Library. 
John  C ,  Cruden, 

Chief,  environmental  Enforcement  Section, 
Enviro  imenf  and  Natural  Resources  Division. 
|FR  Do :.  94-800  Filed  1-11-94;  8:45  am) 
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NATI(  NAL  SaENCE  FOUNDATION 

Antar  ^c  Conservation  Act  of  1978; 
Notio  of  Permit  Modification 

AGENC  V:  National  Science  Foundation. 
SUMNU  RY:  The  Foundation  modified  a 
permi  to  conduct  activities  regulated 
under' the  Antarctic  Conservation  Act  of 
1978  iPuh.  L  95-541;  Code  of  Federal 
ReguL  itions  title  45,  part  670). 
FOR  R  RTHER  INFORMATION  CONTACT:  Guy 
G.  Gufhridge.  (703)  306-1031.  Permit 
Officet  Office  of  Polar  Programs,  room 
755,  h)ational  Science  Foundation, 
Arlin^on.  Virginia  22230. 
APPtJ^ANT:  John  L.  Bengtson,  National 
Marinb  Mammal  Laboratory,  National 
Oceanic  and  Atmospheric 
Administration,  Seattle,  Washington 
981151 
OESCIiPTKM  OF  PERMIT  ANO  MODIFICATION: 

The  Foundation  issued  a  permit  to  Dr. 
Bengtson.  a  marine  mammals  specialist. 


on  25  November  1992  after  posting  a 
notice  in  the  26  October  1992  Federal 
Register.  Public  comments  were  not 
received.  The  permit  allows  capture, 
handling,  and  release  of  six  species  of 
antarctic  seals  as  part  of  a  study, 
supported  by  NSF  and  NOAA,  of  the 
ecology,  abundance,  and  distribution  of 
pack  ice  seals. 

The  modification,  issued  on  30 
December  1993  and  good  imtil  the 
permit  expires  on  31  December  1994. 
allows  Dr.  Bengtson's  project  to  inject 
stable  isotopes  before  taking  blood 
samples  (a  procedure  that  enables 
estimates  of  body  composition);  to 
collect  tissue  biopsies  for  study  of 
genetics,  contaminants,  and  diet;  and  to 
fly  as  low  as  200  feet  for  aerial  surveys 
when  called  for  by  conditions  of  survey 
design  or  human  safety. 

NSF  review  supports  the  applicant's 
statement  that  the  requested 
modifications  will  not  increase  jeopardy 
to  seals  or  other  wildlife  and  that  the 
information  obtained  will  be  valuable  in 
determining  the  role  of  seals  in  the 
marine  ecosystem. 
LOCATION:  Antarctic  waters. 
DATES:  January  1, 1993-December  31, 
1994. 

Guy  G.  Guthridge, 

Permit  Office.  Office  of  Polar  Programs. 
|FR  Doc  94-662  Filed  1-11-94;  8:45  ami 
WLUNQ  COOC  7SS6-01-M 


NUCLEAR  REGULATORY 
COIMIMISSION 

Tiiird  Meeting  of  tiie  CONTAIN  Peer 
Review  Committee 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  CONTAIN  Peer  Review 

Committee  will  meet  to  review  the 

technical  adequacy  of  the  CONTAIN 

code. 

DATES:  January  19-21, 1994. 

TIME:  8:30  am  each  day. 

ADDRESSES:  Energy  Research,  Inc.  6290 

Montrose  Road,  Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Notafrancesco,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  492-3537. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  effort  is  to  organize  and 
conduct  a  peer  review  of  the  CONTAIN 
code,  light  water  reactor  version.  The 
peer  review  is  to  provide  an 
independent  assessment  of  the 
modeling  capabilities  and  limitations, 
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and  adequacy  of  the  CONTAIN  code. 
The  results  of  the  peer  review  are  to  be 
documented  in  a  summary  report  that 
describes  the  results  of  the  independent 
assessment  by  the  peer  review 
participants  and  the  technical 
acceptability  of  the  code. 

A  peer  review  committee  has  been 
organized  using  reco^ized  experts  from 
the  national  laboratories,  universities, 
CONTAIN  user  community  and 
independent  contractors.  Meetings  are 
held  to  discuss  and  evaluate  the 
applicability  and  state  of  validation  of 
the  various  CONTAIN 
phenomenological  models.  The  meeting 
scheduled  for  January  19-21, 1994,  is 
the  third  meeting  of  the  CONTAIN  Peer 
Review  Committee.  The  Committee  will 

(1)  present  preliminary  review  findings, 

(2)  review  code  sensitivity  studies,  and 

(3)  receive  briefings  from  the  code 
development  staff  about  the  integrated 
code  and  the  detailed  models  in  the 
code. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  January,  1994. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Farouk  Eltawila, 

Chief  Accident  Evaluation  Branch,  Division 
of  Systems  Research,  Office  of  Nuclear 
Regulatory  Research. 
[FR  Doc.  94-703  Filed  1-11-94;  8:45  am| 
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[Docket  No.  72-4] 

Duke  Powrer  Co.;  Issuance  of 
Amendment  to  Materials  License  SNIM- 
2503 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  4  to  Material 
License  No.  SNM-2503  held  by  Duke 
Power  Company  for  the  receipt  and 
storage  of  spent  fuel  at  the  Oconee 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI),  located  on  the 
Oconee  Nuclear  Station  site,  Oconee 
County.  South  Carolina.  This 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  section  5.4.1 
of  the  Technical  Specification  regarding 
the  concrete  density  of  Horizontal 
Storage  Module  (HSM)  from  "a 
minimum  of  145  pounds  per  cubic  foot" 
to  "a  minimum  of  140  pounds  per  cubic 
foot."  This  amendment  does  not  affect 
fuel  receipt,  handling,  and  storage 
safety. 

The  application  for  this  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 


The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment.  Prior  public 
notice  of  the  amendment  was  not 
required  since  the  amendment  does  not 
involve  a  significant  hazards 
consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
iftipact  and  that,  pursuant  to  10  CFR 
51.22(c)(ll),  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  9, 1993,  as 
supplemented  by  letter  dated  November 
16, 1993;  (2)  Amendment  No.  4  to 
Materials  license  No.  SNM-2503;  and 
(3)  the  Commission's  letter  to  the 
licensee  dated  January  5, 1994.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building. 
Lower  Level,  2120  L  Street,  NW.. 
Washington,  DC,  and  the  Oconee 
County  Library,  501  W.  South  Broad 
Street,  Walhalla,  SC  29691. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  January  1994. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Qiarles  J.  Haughney, 

Chief  Storage  and  Transport  Systems  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety.  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

[FR  Doc.  94-705  Filed  1-11-94;  8:45  am) 
HLUftO  COOC  7St»41-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Procurement  Regulatory  Activity 
Report  No.  9;  Availat}ility 

AGENCY:  Office  of  Management  and 
-Budget,  Office  of  Federal  Procurement 
Policy. 

ACTION:  Notice  of  availability  of  the 
Procurement  Regulatory  Activity 
Report,  Number  9. 


SUMMARY:  Subsections  25(g)  (1)  and  (2) 
of  the  Office  of  Federal  Procurement 
Policy  (OFPP)  Act,  as  amended  by 
Public  Law  100-679,  codified  at  41 
U.S.C.  421(g),  require  the  Administrator 
for  Federal  Procurement  Policy  to 
publish  a  report  within  six  months  after 
the  date  of  enactment  and  every  six 
months  thereafter  relating  to  the 


development  of  procurement 
regulations. 

Accordingly.  OFPP  has  prepared  the 
ninth  Procurement  Regulatory  Activity 
Report.  This  report  is  designed  to  satisfy 
all  aspects  of  subsections  25(g)  (1)  and 
(2)  of  the  OFPP  Act,  and  includes 
information  on  the  status  of  each 
regulation;  a  description  of  those 
regulations  required  by  statute;  a 
description  of  the  methods  by  which 
public  comment  was  sought: 
regulations,  policies,  procedures,  and 
forms  under  review  by  the  OFPP; 
whether  the  regulations  have  paperwork 
requirements;  the  progress  made  in 
promulgating  and  implementing  the 
Federal  Acquisition  Regulation;  and 
such  other  matters  as  the  Administrator 
determines  to  be  useful. 

ADDRESSES:  Those  persons  interested  in 
obtaining  a  copy  of  the  Procurement 
Regulatory  Activity  Report  may  contact 
the  Executive  Office  of  the  President 
Publications  Service,  room  2200,  725 
17th  Street,  NW.,  Washington.  DC 
20503.  or  phone  (202) 395-7332. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
For  additional  information  write  or  call 
the  Office  of  Federal  Procurement 
Policy.  725  17  St..  NW.,  Washington,  DC 
20503,  (202)  395-6803. 

Dated:  January  6,  1994. 
Steven  Kelman, 

Administrator 

[FR  Doc.  94-745  Filed  1-1 1-94;  8  45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33413;  File  No.  SR-DGOC- 
91-01] 

Self*Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Permissible  Forms  of 
Margin  Deposits 

January  4,  1994. 

On  February  12,  1991,  Delta 
Government  Options  Corp.  ("Delta") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  pursuant  to 
section  19(b)il)  of  the  S  -unties 
Exchange  Act  of  1934  ("Act")  >  relating 
to  the  acceptance  of  U.S.  Treasury  bills, 
notes,  and  bonds  as  margin.  On  March 
23, 1991,  the  Commission  published 
notice  of  the  proposed  rule  change  in 
the  Federal  Register  to  solicit  comments 
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from  interested  persons.2  One  comment 
letter  was  received  in  response  to  which 
Deha  amended  its  proposal  on  April  25, 
1991.3  On  September  8, 1993.  Delta 
submitted  a  second  amendment 
concerning  the  participation  of 
registered  investment  companies.'*  As 
discussed  below,  the  Commission  is 
approving  Delta's  proposal  as  amended. 

I.  Description 

Delta's  proposal  expands  the 
permissible  forms  of  margin  by 
permitting  participants  to  deposit  not 
only  Fed  Funds  s  but  also  U.S.  Treasury 
bills  with  a  remaining  term  to  maturity 
of  365  days  or  less  and  Treasxiry 
securities  which  would  be  deliverable 
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2  Securities  Exchange  Act  Release  No.  28983 
(March  18. 1991),  56  FR  12572. 

1  The  one  comment  letter,  submitted  by  The  First 
Boston  Corporation  ("First  Boston"),  generally 
supported  Delta's  proposal  because  it  believed  the 
acceptance  of  Treasury  bills  as  margin  would 
incresM  the  omipetitiTeneM  and  usefulness  of 
Delta  and  wonld  not  infuse  any  additional  credit 
risk  into  the  settlement  system.  First  Boston  noted, 
however,  that  pursuant  to  Delta's  original  proposal 
(1)  deposits  of  Treasury  bilb  as  margin  would  have 
to  be  made  in  principal  amounts  of  SSOO.OOO  and 
integral  multiples  thereof  and  (2)  where  the  margin 
was  deposited  in  the  form  of  Treasury  bills,  excess 
margin  of  leu  than  S500,000  would  not  be 
automatically  rettuned  to  participants.  First  Boston 
stated  that  these  SSOO.OOO  minimuma  were 
unreasonably  high  and  would  reduce  needlessly  the 
utility  of  using  Treasury  bills  as  margin.  Letter  from 
Scott  H.  Rockoff,  Vice  President.  Regulatory 
Reporting  and  Analysis.  First  Boston,  to  Jonathan  G. 
Katz,  Secretary,  Commission  (April  15. 1991).  In 
response,  Delia  amended  its  proposal  so  that  the 
deposit  and  automatic  return  minimums  are 
S50,000.  Delta  also  added  a  provision  to  the 
proposal  whereby  participants  can  waive  their 
rights  to  receive  on  a  daily  basis  excess  margin. 
Participants  have  an  unqualified  right  to  withdraw 
such  a  waiver  at  any  time  during  business  hours. 
Letter  from  Robert  C  Mendelson,  Morgan.  Lewis 
and  Bockius  (Counsel  for  Delta),  to  Ross  Pazzol. 
Esq.,  Division  of  Market  Regulation  ("Division"), 
Commission  (April  24, 1991)  and  letter  from  David 
J.  Maloy.  President,  Delta,  to  Sonia  Burnett,  Esq., 
Division,  Commission  (December  3,  1993), 

*  When  Delta  filed  the  original  proposal,  its  rules 
permitted  investment  companies  registered  under 
the  Investment  Company  Act  of  1940  ("1940  Act"), 
15  U.S.C  BOa  (1990).  to  be  participants. 
Accordingly,  the  original  proposal  would  have 
allowed  investment  companies  to  deposit  with  their 
custodian  banks  that  hold  margin  for  the  benefit  of 
Delta  Treasury  bills,  notes,  and  bonds  as  margin. 
Staff  of  the  Commission's  Division  of  Investment 
Management  ("IM")  raised  concerns  relating  to 
Delta's  custody  and  control  of  investment 
companies'  securities  deposited  as  margin.  In 
response.  Delta  amended  the  proposal  to  prohibit 
participation  in  Delta  by  registered  investment 
companies.  Delta  intends  to  remove  the 
participation  prohibition  at  such  time  as  Delta  and 
Commission  staff  determine  the  conditions  under 
which  investment  companies  may  become 
participants.  Letter  from  David  J.  Maloy,  President, 
Delta,  to  Julia  Ulstrup,  Senior  Counsel,  IM, 
Commission  (September  8, 1993). 

»  Under  Delta's  previous  rules.  Delta  accepted  as 
margin  only  "Fed  Funds."  Fed  Funds  is  now 
defined  in  Delta's  rules  as  cash  balances  available 
for  immediate  withdrawal  in  accounts  maintained 
at  banks  that  are  members  of  the  Federal  Reserve 
System. 


by  a  participant  if  an  option  contract 
writ  en  by  the  participant  was  exercised 
1  assigned  to  the  participant  (i.e., 
8r).«  Treasury  bills  deposited  as 
^in  will  be  valued  for  purposes  of 
lining  the  amoimt  of  marcin  on 
sit  with  Delta  as  100%  of  the  lesser 
3ir  par  value  or  their  market  value. 
Deposits  of  Treasury  bills  as  margin 
mus^  be  made  in  principal  amoimts  of 
$50,pGO  and  integral  multiples  thereof. 

Injthe  event  that  Treasury  bills 
deposited  as  margin  mature  while  on 
deposit  with  Delta,  Delta  will  hold  the 
cash  proceeds  as  margin  and  will  invest 
them  in  accordance  with  its  rules 
gov€  ming  the  investment  of  cash  margin 
dep<  sits.'  If  a  participant  that  is  an 
employee  benefit  plan  (i.e.,  pension 
plan)  subject  to  the  Employee 
Retirement  Income  Security  Act  of  1974 
("EICSA")  •  deposits  Treasury  bills  as 
margin.  Deha  will  monitOT  the  maturity 
dateiof  such  Treasury  bills  and  will 
reqi^re  the  pension  plan  to  substitute 
collateral  prior  to  the  maturity  of  the 
Treaetiry  bills.* 

n.  Discussion 

THe  Commission  believes  Delta's 
proposal  is  consistent  with  the  Act  and 
particularly  with  sections  17A(b)(3)  (A) 
and  IF)  of  the  Act."o  Those  sections 
require  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 

•  Dflta  issues  and  clears  put  and  call  options  on 
Treastiry  bills,  notes,  and  bonds  written  or 
purclaued  by  participants:  therefore,  cover  can 
consist  of  Treasury  bills,  notes,  or  bonds. 

'  Letter  from  Robert  C.  Mendelson,  Morgan,  I.«wts 
a  Bo<^ius  (Counsel  for  Delta),  to  Ross  Pazzol,  Esq.. 
Division,  Commission  (April  24, 1991), 

Pumant  to  Delta's  procedures,  margin  deposited 
in  tb«  form  of  Fed  Funds  (i.e.,  cash)  can  be  invested 
in  overnight  repurchase  agreements  that  require  as 
collateral  the  delivery  gf  Treasury  bills  with 
matu£ties  not  to  exceed  180  days  from  the  date  of 
the  repurchase  agreement.  Delta  Procedures,  Article 
VI.  S«  ction  601. 

•Pi  bile  Uw  93-406.  88  Stat.  829  (1974)  (codified 
at  29  J.S.C  1001-1461). 

•Lffter  from  Robert  C  Mendelson,  Esq.,  Morgan, 
Lewis  k  Bockius  (Counsel  for  Delta),  to  Ross  Pazzol, 
Esq.,  Division,  Commission  (April-24, 1991).  Under 
secticai  1002(21)  of  ERISA,  a  person  that  exercises 
discrftionary  authority  or  control  over  the  assets  of 
an  enlployee  benefit  plan  is  deemed  to  be  a  plan 
fiduciary  and  is  required  to  act  solely  in  the  interest 
of  the)  plan's  participants  and  beneficiaries  and 
exclusively  to  provide  benefits  to  these  participants 
and  beneficiaries.  Because  such  fiduciary 
responsibilities  may  interfere  and  potentially 
confiict  with  Delta's  obligations  to  its  participants 
as  a  roistered  clearing  agency.  Delta  is 
implcknenting  a  spacial  procedure  for  handling 
margii  deposited  by  pension  plans  to  avoid  this 
potential  ERISA  proUam.  Furthermore,  as 
explained  in  greater  detail  in  Section  0  of  this 
ordeil  the  Pension  and  Welfare  Benefits 
Admfcistration  of  the  Department  of  Labor  has 
granted  an  sowmption  for  certain  transactions 
involiing  DelU  that  faciliutes  the  participation  of 
emplayee  benefit  plans  in  Delta. 

>o  IE  U.S,C  78<i-l(bH3)  (A)  and  (F)  (1988). 


clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. 

Delta's  proposal  will  provide 
flexibility  to  its  participants  by 
expanding  the  types  of  assets  eligible  to 
be  deposited  as  margin  without 
exposing  Delta  to  undue  credit  risk, 
market  risk,  or  liquidation  risk.'  > 
Because  Treasury  securities  are  backed 
by  the  full  faith  and  credit  of  the  United 
States,  Delta  is  not  subject  to  the  credit 
risk  of  the  obligor.  12  To  reduce  its 
exposure  to  market  risk  and  liquidation 
risk,  Delta  will  mark  Treasury  bills  to 
market  on  a  daily  basis  and  will  value 
them  at  the  lower  of  par  or  £air  market 
value.  Furthermore,  because  the  market 
for  Treasury  bills  is  extremely  large  and 
relatively  liquid.  Delta's  liquidation  risk 
is  minimal. 

The  Commission  also  believes  that 
Delta's  proposal  to  accept  cover  as 
margin  for  short  call  option  positions  is 
appropriate.  As  an  initial  matter,  the 
Commission  notes  that  The  Options 
Clearing  Corporation  ("OCC"),  another 
registered  clearing  agency,  accepts 
deposits  of  the  security  imderlying  a 
call  option  written  by  a  participant  in 
lieu  of  margin.  13  The  deposit  of  cover 
protects  Delta  to  the  inaximtim  extent 
possible  by  fiilly  collateralizing  a 
participant's  obligations  to  Delta  and  by 
eliminating  Delta's  credit  risk  with 
respect  to  the  depositing  participant's 
short  position.  Accordin^y.  the 
Commission  believes  that  Delta's 
proposal  to  accept  Treasury  bills  and 
cover  as  margin  is  consistent  with  its 
obligation  to  safeguard  the  securities 
and  funds  for  which  it  is  responsible. 

The  Commission  also  believes  that  the 
special  procedures  for  handling  margin 
deposited  by  ERISA  pension  plan 
participants  is  both  necessary  and 
appropriate.  Until  now,  Delta's 
procedures  for  investing  margin 
deposits  and  certain  aspects  of  ERISA 
have  made  participation  in  Delta 
impracticable  for  such  plans.  Under 
Delta's  rules,  Deha  may  invest  the  cash 
margin  received  from  participants  in 
overnight  repurchase  agreements  and 
pass  the  profits  earned  on  such 
investments  back  to  participants. '^ 
Under  section  1002(21)  of  ERISA,  a 


' '  Credit  risk  is  the  risk  that  the  counterparty  to 
a  transaction  will  not  fulfill  iu  obligation.  Market 
risk  is  the  risk  associated  with  adverse  changes  in 
the  market  price  of  a  security.  Liquidation  risk  is 
the  risk  that  the  full  value  of  collateiaJ  will  not  be 
realized  upon  liquidation  of  such  collateraL 

>3  Of  course.  Delta  lamains  sul^ect  to  the  credit 
risk  of  its  participants. 

i^OCC  Rule  610. 

>*  Delta  Procedures.  Artick  VI.  Rule  601. 
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person  could  be  deemed  to  be  a  plan 
fidociaiy  to  the  extent  that  such  person 
exercises  discretionary  authority  over 
the  assets  of  a  plan,  is  Accordingly,  if 
Delta  were  to  follow  its  usual 
investment  procedures  with  respect  to 
pension  plan  assets.  Delta  mi^t  be 
deemed  to  be  a  plan  fiduciary  under 
ERISA.  In  light  of  these  prorisions. 
Delta  has  not  permitted  pension  plans  to 
participate  in  its  system.  >• 

On  March  15. 1991.  the  Pension  and 
Welfare  Benefits  Administration  of  the 
Department  of  Labor  ("DOL")  granted 
an  exemption  that  permits  ERISA 
pension  plans  to  participate  in  Delta 
without  Delta  becoming  a  plan  fiduciary 
provided  neither  Delta  nor  any  of  its 
affiliates  exercise  discretionary 
authority  or  control  with  respect  to  the 
investment  of  plan  assets,  "t  To  comply 
with  the  DDL  exemption.  Delta  is 
implementing  a  procedure  whereby 
pension  plans  will  deposit  substitute 
collateral  upon  the  maturity  of  Treasury 
bills  deposited  as  margin  in  order  that 
Delta  is  not  viewed  as  exercising 
discretionary  authority  or  control  with 
respect  to  the  investment  of  any  funds 
that  are  deemed  to  be  plan  assets.  •* 
Delta's  proposal  appears  to  provide  a 
reasonable  method  of  permitting 
employee  benefit  plans  that  are  subject 
to  ERISA  to  participate  in  Delta's  system 
and  thereby  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  without  exposing 
Delta  to  potential  ERISA  liability. 

The  Commission  notes  that  under  the 
DOL  exemption,  Delta  is  permitted  to 
liquidate  certain  assets  of  a  defaulting 
plan  without  being  deemed  to  be 
exercising  discretionary  authority." 
Delta's  risk  exposure  is  reduced  to  the 
extent  that  it  has  the  authority  to 
liquidate  such  assets  free  of  ERISA 
constraints. 
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m.  Condnsicm 

For  the  reasons  stated  abore,  the 
Commission  finds  that  the  proposed 
rule  diange  (File  No.  SR-DGOC-91-01) 
is  consistent  with  section  17A  of  the 
Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-DGOC-«l- 
01)  be.  and  hereby  is.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  94-739  Filed  1-11-94;  8:45  am) 
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■'  See  supra  note  10. 

'•Section  17A  of  the  Ad  enumerates  the  types  of 
entities  that  may  participate  in  registered  clearing 
agencies.  That  section  neither  expressly  permits  nor 
precludes  participation  in  a  registered  clearing 
agency  by  pension  plans.  Section  17A  provides  that 
the  rules  of  a  clearing  agency  must  permit  any  (1) 
registered  bnricer-dealer,  (2)  bank.  (3)  Insurance 
company.  (4)  registered  daeriag  agency,  or  (S) 
registered  investment  company  to  become  a 
participant  in  a  registered  clearing  agency.  IS 
U.S.C  78q-l(b)(3)(B). 

"DOL,  Prt>faibited  Transaction  Exemption  91-19. 
Exemption  Application  F4a  D-8492. 56  FR  1239S 
(March  25. 1991)  ("DOL  Exemptionl. 

•■Because  the  plan  will  have  no  right  to  the 
Treaaiiry  bills  it  deposiu  with  Delta  as  margin 
(unless  the  market  has  moved  in  its  favor  or  It  has 
closed  out  its  positions),  such  Treasury  bills  will 
not  be  "plan  assets"  under  ERISA. 

*«  Specifically,  Delta  may  draw  cm  a  letter  of 
credit  or  a  surety  bond  that  has  been  issued  to  Deha 
on  behalf  of  swch  participant.  DOL  Exemption, 
supra  note  17  at  12397. 


Self-Regulatory  Organizationa;  The 
Depoattory  Trust  Oo.;  Order  Approving 
a  Proposad  Rule  Change  Relating  to 
Implementation  of  a  Deposit 
Automated  Management  Servica 

January  4, 1994, 

On  August  16. 1993.  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  imder  section  19(bMl) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  t  a  proposed  rule  change  (File 
No.  SR-DTC-93-9)  to  implement  its 
Deposit  Automated  Management 
("DAM")  service.  The  Commission 
published  notice  of  this  proposed  rule 
change  in  the  Federal  Register  on 
October  1. 1993,2  No  public  comments 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposed  rule  change  establishes 
procedures  for  implementation  of  DTC's 
DAM  service.'  DAM  is  an  enhanced 
automated  deposit  service  that  enables 
DTC  participants  to  send  details  of 
deposits  to  DTC  in  advance  of 
forwarding  physical  certificates. 

Using  DAM,  a  DTC  participant  will 
send  to  DTC  advance  Computer-to- 
Computer  Facility  (OCF/CCF II)  or  PTS 
transmissions  with  details  regarding 
securities  that  the  participant  plans  to 
deposit.  DTC  then  will  determine 


»17CFR  280.3O-3(aXl2)  (1990). 
115  U.S.C78s(b)(l)  (1988). 
2  Sacuritias  ExchstBge  Aa  Raieasa  No.  32957 
(Septanbar  24, 19931.  SS  FR  S139S. 

>  The  propoaal  will  Mithar  add  itew  rvlea  to  nor 
amend  any  existing  rules  in  DTCs  Rates  Maaual. 
Telephone  oon««rsatioa  between  fade  R.  Wiener. 
Aasociate  Counael.  and  Cbatyl  Lambert,  Group 
Director.  DTC,  and  Richard  C  Strasast,  Attaraey, 
Division  of  Mariet  Regulatioa  ("OKrlaton*!, 
Coirmiission  (September  7, 1993L 


whether  the  proposed  deposit  is 
acceptable  by  reviewing  tor  such  things 
as  ineligtbie  issues,  chilled  issues,  and 
incorrect  CUSIPs.  At  this  pcrint,  DTC 
will  send  to  the  participant  a  PTS 
transmission  which  will  flag  rejected 
items  (i.e..  securities  which  are 
unacceptable  for  deposit),  items  with 
record  dates  that  affect  DTC's 
processing.*  and  other  special 
processing  items.  The  participant  then 
will  direct  the  printing  of  a  special  bar- 
coded  deposit  ticket  for  all  accepted 
items  on  a  thermal  bar-code  printer,' 
One  bar-coded  ticket  will  be  printed  for 
eadi  CUSIP.«  Eadi  bar-coded  ticket  will 
contain  information  such  as  the  identity 
of  the  transfer  agent,  the  nature  of  the 
deposit  (e.g.,  whether  the  deposit  is 
made  pursuant  to  a  special  corporate 
event  or  whether  the  shares  are  those  of 
a  limited  partnership),  and  other 
information  that  is  required  for  DTC's 
internal  processing  of  the  deposit.  After 
the  participant  presents  the  physical 
certificates  and  the  bar-coded  deposit 
ticket  to  DTC,  DTC  will  scan  the  bar- 
coded  deposit  ticket,  and  the 
information  contained  therein 
immediately  will  update  DTCs 
mainframe  computer.  This  process 
eliminates  the  need  to  enter  data  by 
keystroke. 

Among  other  benefits.  DAM  will 
provide  an  opportunity  for  participants 
to  consolidate  deposits  in  the  same 
issue  (whether  or  not  the  advanced 
deposit  notifications  are  transmitted  to 
DTC  together)  and  will  enable  DTC  to 
produce  a  single  deposit  ticket  for  the 
total  quantity  of  an  issue  deposited  on 
a  particular  day.'  By  providing  a  unique 


*  DTC  will  not  fiag  the  record  date  of  every 
corporate  event.  Letter  from  [ack  R.  Wiener, 
Associate  Counsel,  DTC  to  Richard  C  Strasser, 
Attorney.  Division,  Commission  (September  29. 
1993).  For  inslaitce.  DTC  uriil  not  nolate  the  record 
date  of  corpocate  events  such  as  holiday  parties. 

>  If  a  participant  chooses  not  to  acquire  s  bar-oode 
printer  (which  costs  between  S2.000  and  S8.000 
depending  on  primer  speed),  the  participant  will 
print  a  deposit  ticket  that  does  not  have  a  bar-code 
using  the  information  and  deposit  control  number 
received  from  DTXI.  When  the  participant  presents 
the  securities  and  the  deposit  tickets  without  bar- 
codes to  DTC,  DTC  will  use  the  deposit  comrol 
numbers  on  the  deposit  rickets  to  print  bar -coded 
deposit  tickets  on  s  printer  located  at  DTC 

•If  a  CUSIP  is  eligible  far  deposit,  the  ticket  will 
so  signify.  If  s  CUSIP  is  ineltgibie  for  deposit,  the 
ticket  will  state  '"refect"  and  will  give  the  reason  for 
the  rejection.  Telephone  conversation  between 
Cheryl  Lambert,  Group  Director,  DTC  and  jerry  W. 
Carpenter,  Branch  Chief,  Division,  Commission 
(December  17,  1993). 

'Participants  can  realize  cost  savings  by  avoiding 
separate  fees  for  multiple  deposits  made  in  ttie 
same  issue  on  the  same  day.  For  InstsiKe, 
throughout  a  given  day  a  perricipam  repeatwily 
may  notify  DTC  that  it  plans  to  deposit  a  certain 
number  of  shares  of  IBM  common  stock.  Assume  a 
participant  announces  in  its  first  transmission  rtaat 

CamiBiMd 
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deposit  control  number  that  will  be 
printed  on  the  deposit  ticket  for  each 
deposit,  the  service  will  speed  research, 
when  needed,  on  the  deposited  item. 
DAM  also  will  permit  participants  to 
suspend  deposits  for  up  to  ten  business 
days  in  the  event  of  an  emergency, 
transportation  delay,  or  error. 

Participants  that  nave  a  low  volume  of 
deposits  and  that  do  not  want  to 
purchase  a  bar-coded  printer  will  be 
able  to  use  the  PTS  Deposit  Automation 
Management  Participant  ("DAMP") 
function  to  enter  details  of  their 
intended  deposits."  The  PTS  DAMP 
function  also  can  be  used  by  CCF  users 
to  modify  or  delete  deposit  data  already 
transmitted  to  DTC  as  well  as  to  enter 
additional  deposit  data. 

By  year-end  1993,  DTC  expects  to 
have  processed  more  than  4.5  million 
deposits  comprised  of  approximately 
17.5  million  certificates.  The 
automation  features  of  DAM  will  reduce 
DTC's  costs  and  enhance  DTC's 
efficiency  in  handling  these  deposits. 
DTC  will  pass  the  savings  that  it  will 
realize  from  DAM  directly  to 
participants  by  lowering  deposit  fees  as 
follows:  (a)  For  deposits  made  under 
DAM,  DTC  will  reduce  the  deposit 
charge  by  40t  (29(  for  legal  deposits) 
from  the  applicable  zone  deposit  charge 
for  participants  that  print  bar-coded 
tickets  in  their  office  and  (b)  by  29(  (for 
deposits  other  than  legal  deposits)  from 
the  applicable  zone  deposit  charge  for 
participants  that  ask  DTC  to  print  the 
bar-coded  tickets.  In  addition,  because 
DTC  will  prescreen  the  issues  of 
securities  that  participants  intend  to 
deposit,  the  new  service  will  help 
participants  save  money  by  minimizing 
costly  deposit  rejects. 

n.  Discussion 

The  Commission  believes  that  DTC's 
proposal  is  consistent  with  the  Act  and 
in  particular  with  sections  17A  (a)(1)(C) 
and  (b)(3)(F)  thereunder.'  In  section 


it  will  deliver  100  shares  of  IBM  common  stock,  in 
its  second  transmission  that  it  will  deliver  200  more 
shares  of  IBM.  and  in  its  third  transmission  that  it 
will  deposit  yet  another  300  shares  of  IBM  for  a 
total  of  600  shares  for  the  day.  DTC  will  sum  the 
three  deposits  for  the  day.  and  the  bar-coded 
deposit  ticket  will  reflect  an  intended  deposit  of 
600  shares  of  IBM  common  stock. 

■The  DAMP  function  is  part  of  the  DAM  service 
that  allows  participants  to  enter  data,  to  correct  data 
previously  entered,  to  make  inquiries,  or  to  print 
bar-code  tickets.  Telephone  conversation  between 
Cheryl  Lambert.  Group  Director,  DTC,  and  Richard 
C.  Strasser,  Attorney.  Division,  Commission 
(December  22, 1993).  For  instance,  if  a  participant 
had  notified  EITC  that  it  planned  to  deliver  1,000 
shares  of  stock  in  ABC  Corporation  when  in  fact  the 
participant  intended  to  deliver  1,100  shares,  the 
participant  could  use  the  DAMP  function  to  make 
the  necessary  correction  in  the  number  of  shares  it 
intended  to  deliver. 

•15  U.S.C  78q-l  (a)(1)(C)  and  (b)(3)(F)  (1988). 
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17A(a)(^)(C)  of  the  Act,  Congress 
express*  id  its  finding  that  new 
commui  tications  and  data  processing 
techniq  tes  create  the  opportimity  for 
more  efpcient,  effective,  and  safe 
procedures  for  clearance  and  settlement. 
In  this  regard,  the  Commission  believes 
that  DTC's  DAM  service  facilitates  the 
efficient,  effiective,  and  safe  procedures 
for  the  clearance  and  settlement  of 
securities  transactions  by  employing  the 
electronic  communication  of 
informs  ion  between  DTC  and  its 
particip  mts. 

Section  17A(b)(3)(F)  of  the  Act 
required  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlem(  nt  of  securities  transactions  and 
to  ensu]  e  the  safeguarding  of  securities 
and  fun  is  that  are  in  the  clearing 
agency '4  custody  or  control  or  for  which 
it  is  resBonsible.  The  Commission 
believes  that  by  enabling  DTC  to  review 
propos^  deposits  before  securities  are 
delivered,  the  DAM  service  helps  to 
promotf  the  prompt  and  accurate 
clearan^  and  settlement  of  securities 
transadpons  in  accordance  with  DTC's 
requirements  under  the  Act. 

Moreover,  DTC's  current  safeguards 
will  reiiain  in  place  with  the 
implementation  of  the  DAM  service. 
These  safeguards  require  DTC 
participjants  to  take  steps  necessary  to 
assure  tpat  the  certificates  presented  to 
DTC  ar^  in  good  deliverable  and 
transfei^ble  form.  As  with  current 
procedures,  after  the  certificates  are 
presented  to  DTC,  DTC  will  send  them 
to  the  tiiansfer  agent  who  will  reregister 
them  inj  DTC's  nominee  name.  Cede  & 
Co.  Thq  certificates  typically  then  will 
be  returned  to  DTC  for  safekeeping  in  its 
vault.  On  occasion,  however,  the 
transfen  agent  will  reject  a  certificate  for 
reregistration.io  If  a  certificate  is 
rejected.  DTC  will  debit  the  depositing 
participant's  securities  account  to  the 
extent  it  was  credited  when  the 
securiti  Bs  were  delivered  to  DTC.  If  the 
debit  re  suits  in  a  short  position,  DTC 
will  im  rase  a  charge  of  130%  of  market 
value  u  itil  the  short  position  is 
resolve  l.u  These  safeguards,  as  they 
have  in  the  past,  will  help  to  ensure  that 
suspect  securities  or  those  with  transfer 
restrictions  are  excluded  from  DTC's 
system^  Because  the  implementation  of 
the  DAM  service  will  incorporate  DTC's 


be  DAM: 

'"Tranifer 


ifer  agents  may  reject  a  certiHcate  for  a 
number  of  reasons  including  improper  or  missing 
endorsenients.  missing  stock  or  bond  powers,  stops, 
called  bofids.  certificates  reported  as  lost  or  stolen, 
or  restric^ons  on  the  transfer  of  the  security. 

11  Lette^  from  Richard  B.  Nesson,  Executive  Vice 
President  and  General  Counsel.  DTC  to  Judith 
Poppalardo,  Assistant  Director,  Division. 
Commiss  on  (December  3. 1993). 


current  safeguards,  the  Commission 
believes  the  proposal  is  consistent  with 
DTC's  requirements  under  the  Act. 

ni.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  section  17A 
thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-93-9)  be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  13 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc.  94-740  Filed  1-11-94;  8:45  am) 
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[Release  No.  34-33414;  File  No.  8R-MCC- 
92-06] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corp.;  Order 
Approving  Proposed  Rule  Change  to 
Reduce  the  Time  Frames  for 
Processing  Dividend  Settlement 
Service  Claims 

January  4, 1994. 

On  June  15, 1992,  the  Midwest 
Clearing  Corporation  ("MCC") 
submitted  a  proposed  rule  change  (File 
No.  SR-MCC-92-06)  to  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").»  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
September  17, 1992,  to  solicit  comment 
6t)m  interested  persons.^  No  comments 
were  received  by  the  Commission.  This 
order  approves  the  proposal. 

I.  Description  of  the  Proposal 

The  purpose  of  the  rule  change  is  to 
expedite  the  settlement  of  claims  for 
dividends  or  for  registered  bond  interest 
by  shortening  the  time  frames  during 
which  MCC  requires  delivery  of  Claim 
Forms  by  participants  who  are  filing 
claims  against  other  participants.  Under 
MCC's  Dividend  Settlement  Service 
("DSS"),  MCC  processes  participants' 
claims  for  dividends  and  registered 
bond  interest.  DDS  procedures  require 
that  before  a  participant  can  submit  a 
claim  against  another  participant,  it 
must  deliver  to  MCC  a  Notice  of  Intent. 
The  Notice  of  Intent  must  include  either 


JMI 


"  15  U.S.C  78s(b)(2)  (1988). 
13  17  CFR  200.3O-3(a)(12)  (1993). 
1 1S  U.S.C  7Ss(b)  (1988). 
2  Securities  Exchange  Act  Release  No  31170 
(September  10. 1992),  57  FR  43040. 


documents  which  establish  the  basis  for 
the  claim  or  a  written  explanation  of  the 
basis  for  the  claim. 

MCC  rules  require  the  claiming 
participant  to  deliver  two  copies  of  a 
Claim  Form  to  the  participant  against 
whom  the  claim  is  made.  The  Claim 
Form  must  now  be  delivered  within  five 
business  days,  previously  within  ten 
business  days,  after  delivering  the 
Notice  of  Intent  to  MCC.3  Where  the 
Notice  of  Intent  is  delivered  six  months 
or  more  after  the  record  date  of  the 
dividend  or  interest  claimed,  the  Claim 
Form  must  now  be  delivered  vdthin  ten 
business  days,  previously  within  twenty 
business  days,  after  the  delivery  of  the 
Notice  of  Intent  to  MCC.*  Both  the 
Notice  of  Intent  and  Claim  Form  must 
be  delivered  through  the  facilities  of 
MCC*  Once  MCC  receives  the  Notice  of 
Intent  and  Claim  Form,  MCC  distributes 
them  to  the  participant  against  whom 
the  claim  is  made  on  the  same  day  the 
Claim  Form  is  received. 

MCC's  rules  require  the  participant 
receiving  the  Claim  Form  to  respond  by 
the  Charge  Date,  which  appears  on  the 
Claim  Form.  A  participant  who  receives 
a  Claim  Form  may  honor  it,  may  file  an 
Intent  Rejection  with  MCC.  or  may  take 
no  action.  If  an  Intent  Rejection  is  filed, 
the  participants  may  settle  the  matter 
themselves  or  may  submit  the  matter  to 
arbitration.  If  the  participant  receiving 
the  Claim  Form  honors  the  claim  or  fails 
to  respond,  MCC  will  debit  that 
participant's  account  and  will  credit  the 
account  of  the  claiming  participant. 

II.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particulariy  with  section  17A  of  the 
Act."  Section  17A(b)(3KF)  of  the  Act 
requires  that  the  rules  of  clearing 
agencies  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.' 
Moreover,  in  section  17A(a)(l)  of  the 
Act,"  Congress  encourages  the  use  of 
efficient  and  effective  safe  procedures 
for  securities  clearance  and  settlement. 

The  Commission  believes  that 
shortening  the  time  frames  for  filing 
claim  fcHms.  frY)m  ten  business  days  to 
five  business  days  and  from  twenty 
business  days  to  ten  business  days, 
should  result  in  more  efficient  and 
effective  claim  processing  at  MCC 
Shortening  the  time  frames  also  shouid 
encourage  participants  to  settle  their 


1771 


'MCC  Rules.  Art.  V,  R.  7.  Section  4. 

«W. 

»  MCC  Rule*.  Art.  V.  R.  7.  Sections  3  and  4. 

•15U.SX:.78ct-l  (1988). 

'  15  VSjC  78<i-l(bK3XF)  (1988). 

•15U.S.C78<^l(a)(l)(1988). 


claims  and  disputes  involving 
dividends  and  interest  in  a  more  prompt 
manner. 

m.  CoBclusien 

For  the  reasons  discussed  above,  the 
Commission  believes  that  tlie  proposal 
is  consistent  with  the  requirements  of 
the  Act,  particularly  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereimder. 

//  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-MCG-^2-06)  be.  and 
her^jy  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 10 

Margaret  H.  McFarland, 

Depu  ty  Secretary: 

IFR  Doc.  94-741  Filed  1-11-94;  8.45  ami 
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(Release  No.  34-33440;  FHe  No.  SR-NASD- 
93-621 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Pricing  of  Open  Orders 

January  6, 1994. 

On  September  23, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission")  i 
a  proi>osed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),2  and 
Rule  19b-4  thereuiider.3  The  proposal 
amends  the  NASD  Rules  of  Fair  Practice 
by  requiring  members  holding  open 
orders  of  securities  qix>ted  ex-dividend, 
ex-rights,  ex-distribution  or  ex-interest 
to  adjust  the  price  and,  if  necessary,  tlie 
size  of  the  order  by  the  amount  of  any 
dividend,  payment  or  distribution  on 
the  day  that  the  security  is  quoted  ex- 
dividend,  ex-rights,  ex-distribution  or 
ex-interest. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 


•15U.S.C.  78s(b)(2)(l9«8|. 

"'17  CFR  200.30- 3(aKU)  (1991). 

<  On  rOovember  24. 1993.  the  NASD  filed 
Amendment  No.  1  with  the  Commission. 
Amendment  No.  1  reporu  the  result  of  an  NASD 
member  vole  on  the  proposed  rule  change,  which 
was  put>llshed  for  member  vote  in  NASD  Notice  to 
Members  93-61  (September  1993).  The  results  of 
the  member  vote  are  as  follows:  1,682  volii^  in 
favor.  232  opposed,  and  11  not  voting,  out  of  1.925 
ballots  received. 

J15U.aC78B(b)(l)(1988l 

» 17  CFR  240.19b-4  (1993). 


Exchange  Act  Release  No.  33000. 
October  1, 1993)  and  by  publication  in 
the  Federal  Register  (58  FR  53600. 
October  15, 1993).  No  comment  letters 
were  received.  This  order  approves  the 
proposed  rule  '"^angft 

Tne  rule  change  approved  herein 
amends  Article  IH  of  the  Rules  of  Fair 
Practice  to  require  members  holding 
open  ordecs  of  securities  quoted  ex- 
dividend,  ex-rights,  ex-distribution  or 
ex-interest  to  adjust  the  price  and,  if 
necessary,  the  size  of  the  order  by  the 
amount  of  any  dividend,  payment  or 
distribution  on  the  day  that  the  security 
is  quoted  ex-divideod.  ex-rights,  ex- 
distribution  orex-interesL  The  rule 
change  exempts  from  its  scope:  (1)  Open 
orders  subject  to  the  rules  of  a  registered 
national  securities  exchange.  (2)  open 
stop  orders  to  buy,  and  (3)  open  sell 
orders,  as  well  as  orders  marked  "do  not 
reduce"  or  "do  not  increase." 

The  NASD  does  not  currently  require 
fts  members  to  adjust  open  orders  of 
securities  quoted  ex-dividend,  ex-rights, 
ex-distribution  or  ex-interest.  An  open 
order  is  an  order  to  buy  or  sell  which 
remains  in  effect  until  it  is  executed  or 
cancelled,  or  expires.  Such  orders  are 
also  known  as  "good  'til  cancelled." 
"limit,"  or  "stop  limit."  *  The  NASD 
believes  it  is  important  to  adopt  a 
standard  for  business  practices  and 
ethics  in  dealing  with  customer  open 
orders.  Because  there  is  currently  no 
NASD  rule  governing  open  orders, 
members  adjust  them  according  to  their 
own  procedures  unless  tlie  rules  of 
another  self-regulatory  organization 
apply  to  the  transaction  (e.g..  New  York 
Stock  Exchange  Rule  118).  These 
procedures  can  vary  from  automatic 
adjustment,  automatic  withdrawal, 
reconfirmation  of  the  order  with  the 
customer,  or  no  action.  Further,  the 
procedures  may  vary  among  orders 
entered  at  the  same  firm  because  the 
orders  are  routed  to  different  firms  for 
execution.  As  a  result,  investors  may 
find  that  their  open  orders  are  executed 
without  adjustment  after  the  ex-date  at 
a  higher  cost  per  share  than  they 
intended  based  on  their  valuation  of  the 
security.  For  example,  an  investor 
entering  a  limit  oraer  for  a  security  at 
$10  per  share  prior  to  the  dividend  date 
may  have  based  his  pricing  judgment  on 
the  impending  dividend  declaration.  If 
his  order  remains  open  after  the  ex- 


<  A  "good  'til  cancelled"  order  iaan  ordnr  tobuy 
which  remains  in  effect  until  it  is  either  executed 
or  cancelled.  A  "limit  order"  is  an  order  to  buy  a 
stated  amount  of  a  security  at  a  specified  price,  or 
at  a  better  price,  if  obuinabie  after  the  ord«r  is 
given.  A  "stop  limit"  order  to  buy  becomes  a  limit 
order  executable  at  ftie  Hmit  price,  or  at  a  lietter 
price,  if  obtainable,  when  a  transaction  In  the 
security  occurs  at  or  above  the  stop  price  after  the 
order  is  given. 
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dividend  date,  he  may  find  his  order  in 
the  money  and  executed  at  the 
dividend-assuming  price  even  though 
he  would  not  be  entitled  to  the 
dividend. 

Moreover,  the  NASD  believes  the  fact 
that  some  members  adjust  open  orders 
on  ex-dates  while  others  do  not,  creates 
confusion  for  customers.  The  NASD 
believes  that  the  rule  change  sets  forth 
a  uniform  and  predictable  method  for 
adjusting  open  orders,  eliminates  the 
potential  unfairness  associated  with  the 
failure  to  adjust  these  orders,  and 
provides  consistency  in  the  adjustment 
of  open  orders  for  NASD  members  that 
are  also  members  of  the  New  York  Stock 
Exchange  and  American  Stock 
Exchange. 

Subsection  (a)  of  the  new  Rule  of  Fair 
Practice  requires  a  member  holding  an 
open  order  from  a  customer  or  broker- 
dealer,  prior  to  executing  or  permitting 
the  order  to  be  executed,  to  adjust  the 
price  of  the  order  by  the  amount  of  any  % 
dividend,  payment  or  other  distribution 
on  the  ex-date. 

Subsection  (b)  requires  the  member  to 
reconfirm  an  open  order  prior  to 
execution  if  the  value  of  the  distribution 
cannot  be  determined.  Subsection  (c) 
requires  open  orders  to  be  cancelled 
where  the  security  is  the  subject  of  a 
reverse  split.  Subsection  (d)  defines  the 
term  "open  order"  as  an  order  to  buy 
which  remains  in  effect  for  a  definite  or 
indefinite  period  of  time  until  it  is 
either  executed,  cancelled,  or  expires, 
including,  but  not  limited  to,  orders 
marked  "good  'til  cancelled,"  "limit"  or 
"stop  limit." 

Finally,  subsection  (e)  exempts:  (1) 
Open  orders  subject  to  the  rules  of  a 
registered  national  securities  exchange, 
(2)  open  stop  orders  to  buy,  and  (3)  open 
sell  orders,  as  well  as  orders  marked  "do 
not  reduce"  or  "do  not  increase."  Open 
stop  orders  to  buy  and  open  sell  orders 
are  exempted  because  the  assumptions 
underlying  such  an  order  may  not 
include  the  value  of  an  upcoming 
dividend;  the  combination  of  stop  and 
limit  prices  in  such  an  order  makes  the 
effect  of  repricing  impredictable.  Orders 
marked  "do  not  reduce"  or  "do  not 
increase"  are  the  method  for  the 
customer  to  state  that  he  is  aware  of  the 
implications  of  not  adjusting  the  order 
on  the  ex-date. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A(b)(6)  of  the  Act.*  Section  15A(b)(6) 
requires,  inter  alia,  that  the  NASD's 


M5U.S.CS780-3. 
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rules  be  d(  isigned  to  prevent  fraudulent 
and  mani|  ulative  acts,  promote  just  and 
equitable  )rinciples  of  trade,  and 
protect  in  estors  and  the  public  interest. 
The  Comifission  believes  that  the 
creation  of  a  single  method  of  handling 
the  adjustment  of  open  orders  after  the 
ex-date  w«l  serve  the  interest  of 
investor  pj'otection.  For  this  reason,  and 
for  the  reasons  stated  above,  the 
Commission  believes  that  the  proposed 
rule  chanoe  satisfies  the  requirements  of 
section  ia\(b)(6)  of  the  Act. 

It  is  theKfore  ordered,  pursuant  to 
section  l«b)(2)  of  the  Act,  that  the 
instant  ru  b  change  be,  and  hereby  is, 
approved. 

For  the  C  jrninission.  by  the  Division  of 
Market  Reg  ilation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  ¥ .  McFarland, 
Deputy  Sec  -etary. 
(PR  Doc.  941-688  Filed  1-11-94.  8:45  am] 
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[Release  N^.  34-33433;  File  No.  SR-NASD- 
93-56] 

Self-Regu  atory  Organizations; 
National  /  ssoclation  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Codification  of  Basic  Requirements 
Respecting  Access  to  and  Use  of  the 
OTC  Bulletin  Board  Service 

January  5, :  994. 

On  Oct<  ber  12, 1993,  the  National 
Associatic  n  of  Securities  Dealers,  Inc. 
("NASD"  ar  "Association")  filed  with 
the  Seciui  ties  and  Exchange 
Commissi  an  ("SEC"  or  "Commission") 
a  proposes  rule  change  pursuant  to 
section  ig|(b)(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  the  -eunderz  The  proposal 
codifies  tl  e  existing  requirements 
respectinj  access  to  and  use  of  the  OTC 
Bulletin  E  oard  Service  ("OTCBB"). 

Notice  <  f  the  proposed  rule  change, 
together  v  ith  its  terms  of  substance, 
appeared  n  the  Federal  Register  on 
October  2  1, 1993.3  No  comments  were 
received  c  n  the  proposal.  This  order 
approves  he  rule  change. 

I.  Descrip  ion 

The  pro  posal  codifies,  without 
substantiv  e  change,  various 
requiremt  nts  that  the  NASD  has 
implemer  led,  pursuant  to  Commission 
approval,  since  the  OTCBB  was 
launched  ps  a  pilot  program  on  June  1, 
1990.  Specifically,  these  requirements 


.>15U.S.C  7a8(b)(1)(l986). 
» 17  CFR  J  K).19b-«  (1992). 


>S6Curit!i 
(October  15. 


Exchange  Act  Release  No.  33052 
1993).  58  FR  54389  (October  21, 1993). 


JMI 


are  included  in  the  following  Rule  19b- 
4  NASD  filings  approved  by  the 
Commission:  (1)  File  No.  SR-NASD-88- 
19  (as  amended),  detailing  the  basic 
operational  requirements  for  the 
OTCBB;  4  (2)  File  No.  SR-NASD-90-37. 
expanding  by  one-half  hour  the 
quotation-update  period  applicable  to 
market  makers  in  foreign/ ADR  issues; » 
(3)  File  No.  SR-NASD-91-12, 
establishing  a  firm  quote  requirement 
for  all  priced  bids/offers  in  domestic 
equity  securities;  and  (4)  File  No.  SR- 
NASI>-91-38,  establishing  the 
parameters  for  an  inside  bid-ask 
calculation.*  Additionally,  the 
codification  references  two  recently 
approved  regulatory  initiatives  affecting 
the  OTCBB  and  participating  member 
firms:  (1)  File  No.  SR-NASD-92-48, 
concerning  real-time  trade  reporting 
requirements  for  OTC  equity 
securities;'  and  (2)  File  No.  SR-NASD- 
93-17,  revising  the  minimum  quotation 
size  requirements  for  OTCBB  market 
makers.  8  The  present  proposal  provides 
that  these  initiatives  will  be  published, 
respectively,  in  Part  XIII  of  Schedule  D 
to  the  NASD  By-Laws  and  Section  5  of 
Schedule  H  to  the  NASD  By-Laws. 

n.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
sections  15A(b)  (6)  and  (11)  of  the  Act. 
Section  15A(b)(6)  requires,  in  pertinent 
part,  that  NASD  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  or  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 


*  Securities  Exchange  Act  Release  No.  27975  (May 
30.  1990).  55  FR  23161  (June  6, 1990). 

«  Securities  Exchange  Act  Release  No.  28404 
(August  31, 1990),  55  FR  37791  (September  3, 
1990).  The  codification  provides  that,  with  respect 
to  a  priced  bid  and/or  offer  entered  into  OTX2BB  for 
a  foreign  equity  security  or  an  ADR,  a  market  maker 
may  update  quotation  entries  twice  daily  (once 
between  8:30  a.m.  and  9:30  a.m.  ET.  and  once 
between  noon  and  21:30  p.m.  ET). 

»For  any  equity  security  quoted  in  the  OTCBB. 
an  inside  bid-ask  calculation  (i.e..  the  highest  bid 
and  lowest  offer  being  displayed  by  markat  maker* 
registered  in  a  particular  security)  is  av<ihble  only 
if  the  security  has  at  least  two  registered  market 
makers,  each  displaying  a  priced  bid  and  offer.  If 
additional  market  makers  are  displaying  either  one 
or  two-sided  quotations,  those  entries  also  are 
factored  into  the  inside  calculation.  On  the  other 
hand,  if  the  basic  requirement  of  two  market  makers 
is  not  satisfied,  an  indication  is  generated  denoting 
that  no  inside  calculation  is  available. 

'  Securities  Exchange  Act  Release  No.  32647  (July 
16. 1993),  58  FR  39262  (July  22, 1993).  The  NASD 
has  announced  that  real-time  trade  reporting 
requirements  for  OTC  equity  securities  would  begin 
on  December  20, 1993. 

"Securities  Exchange  Act  Release  No.  32570  (July 
1, 1993),  58  FR  36725  (July  8, 1993).  File  No.  SR- 
NASD-93-17,  approved  by  the  Commission, 
replaced  the  previous  100-share  minimum  quote 
size  requirement  for  OTCBB  with  a  tiered  structure 
for  mandatory  minimum  quote  size  l>ased  on  the 
price  of  the  bid  or  offer. 


cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facifitating  transactions 
in  securities,  and  in  general  to  protect 
investors  and  the  public  interest. 
Section  15A(b)(ll)  requires  that  the 
rules  of  the  NASD  include  provisions 
governing  the  form  and  content  of 
quotations  relating  to  securities  sold 
otherwise  than  on  a  national  securities 
exchange  and  that  those  rules,  among 
other  things,  be  designed  to  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  believes  that, 
because  the  proposal  embodies  existing 
operational  requirements  that  have  been 
in  place  but,  until  now,  have  not  been 
codified  as  NASD  rules,  the  proposal 
should  facilitate  NASD  members'  efforts 
to  research  pertinent  requirements  by 
referencing  a  discrete  section  of  the 
NASD  Manual.  Thus,  the  codification 
should  facilitate  members'  ability  to 
comply  with  the  requirements  since 
they  will  be  in  a  readily  accessible  form. 
Moreover,  the  codification  should 
promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
OTCBB  quotations  since  those 
procedures  now  will  be  found  in  the 
NASD  Manual.  In  sum,  the  Commission 
believes  the  proposed  codification 
should  facilitate  the  NASD's 
administration  of  and  member  firms' 
compliance  with  the  operational 
requirements  that  are  unique  to  the 
OTCBB,  thereby  furthering  the  purposes 
of  sections  15A(b)  (6)  and  (11)  and  the 
Act  in  general. 

/( is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (SR-NASD-93- 
56)  is  approved. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  10 

Margaret  H.  McFarland, 

Depu  ty  Secretory. 

[FR  Doc.  94-742  Filed  1-11-94;  8:45  am) 
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•  15U.S.C78s(b)(2)(198a). 
'017  CFR  200.3O-3(aKl2)  (1991 ). 


[Release  No.  34-33437;  File  No.  SR-NY8E- 
93-37] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Amendments  to  Rules  450 
f 'Restrictions  on  Giving  of  Proxies"), 

451  ("Transmission  of  Proxy 
Material").  452  ("Giving  of  Proxies  by 
Member  Organizations")  and  465 
T'Transmlsslon  of  Interim  Reports  and 
Other  Material") 

January  5. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  October  22, 1993, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  is  herewith  filing  proposed 
amendments  to  NYSE  Rules  450,  451. 

452  and  465  which  will  allow 
designated  registered  investment 
advisers  to  vote  proxies  and  receive 
proxy  and  related  issuer  material  in  lieu 
of  beneficial  owners.  The  text  of  these 
rules  follows: 

Italics  reflect  additions 

Proxies 

(Rules  and  Policies  Administered  by 
Marketing  Division.) 

Applicability  of  proxy  rules — Rules  450  to 
460  11 2450-2460),  inclusive,  apply  to  both 
listed  and  unlisted  securities,  unless  the 
context  otherwise  limits  application. 

The  term  "unregistered  company"  as  used 
in  Rule  456  to  459  (1 2456-2459)  means  a 
company  not  required  to  conform  to  the 
proxy  rules  of  the  Securities  and  Exchange 
Commission  in  the  solicitation  of  proxies 
with  respect  to  its  securities. 

Tiie  term  "member"  as  used  in  connection 
with  Rules  456  to  459  (1  2456-2459]  includes 
a  member,  allied  member,  member  firm, 
member  corporation  and  employee  thereof. 

Ttie  term  "investment  adviser"  as  used  in 
Rules  450.  451.  452  and  465  (12450. 2451. 
2452,  2465]  may  include  a  registered  broker- 
dealer. 

RestricHon  on  Giving  of  Proxies 

Rule  450.  No  member  organization  shall 
give  or  authorize  the  giving  of  a  proxy  to  vote 
stock  registered  in  Its  name,  or  in  the  name 
of  its  nominee,  except  as  required  or 

f>ermitted  under  the  provisions  of  Rule  452 
1 2452],  unless  such  member  organization  is 


the  beneficial  owner  of  such  stock. 
Notwithstanding  the  foregoing, 

(1)  Any  member  organization  designated 
by  a  named  fiduciary  as  the  investment 
manager  of  stock  held  as  assets  of  an  ERISA 
Plan  that  expressly  grants  discretion  to  the 
investment  manager  to  manage,  acquire,  or 
dispose  of  any  plan  asset  and  wtiicD  has  not 
expressly  reserved  the  proxy  voting  right  for 
the  named  fiduciary  may  vote  the  proxies  in 
accordance  with  Its  ERISA  Plan  fiduciary 
responsibilities;  and 

(2)  any  person  registered  as  an  investment 
adviser  under  the  Investment  Advisers  Act  of 
1940  who  exercises  investment  discretion 
pursuant  to  an  advisory  contract  for  the 
beneficial  owner  and  has  been  designated  in 
writing  by  the  beneficial  owner  to  vote  the 
proxies  for  stocl(  which  is  in  the  possession 
or  control  of  the  member  organization,  may 
vote  such  proxies. 

Transmission  of  Proxy  Material 

Rule  451. (a)  Whenever  a  person  soliciting 
proxies  shall  furnish  a  member  organization: 

(1)  copies  of  all  soliciting  material  which 
such  person  is  sending  to  registered  holders 
and 

(2)  satisfactory  assurance  that  he  will 
reimburse  such  member  organization  for  all 
out-of-pocltet  expenses,  including  reasonable 
clerical  expenses,  incurred  by  such  member 
organization  in  connection  with  such 
solicitation, 

Such  member  organization  shall  transmit  to 
each  beneficial  owner  of  stock  which  Is  in  its 
possession  or  control  or  to  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  who  exercises 
investment  discretion  pursuant  to  an 
advisory  contract  for  the  Ixneficial  owner 
and  has  t>een  designated  in  ^^riting  by  the 
beneficial  owner  of  such  stock  to  receive 
soliciting  material  in  lieu  of  the  beneficial 
owner,  the  material  furnished;  and 

(b)  such  member  organization  shall 
transmit  with  such  material  either 

(1)  a  request  for  voting  instructions  anJ.  as 
to  matters  which  may  be  voted  without 
instructions  under  Rule  452  [1 24521,  a 
statement  to  the  effect  that,  if  such 
Instructions  are  not  received  by  the  tenth  day 
before  the  meeting,  the  proxy  may  be  given 
at  discretion  by  the  owner  of  record  of  the 
stock;  provided,  however,  that  such 
statement  may  be  made  only  when  the  proxy 
soliciting  material  is  transmitted  to  the 
beneficial  owner  of  the  stock  or  to  the 
t>eneficial  owner's  designated  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  who  exercises 
investment  discretion  pursuant  to  an 
advisory  contract  for  such  beneficial  owner, 
at  least  fifteen  days  before  the  meeting  When 
the  proxy  soliciting  material  is  transmitted  to 
the  beneficial  owner  of  the  stock  or  to  the 
beneficial  owner's  designated  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  twenty -five  days  or 
more  before  the  meeting,  the  statement 
accompanying  such  material  shall  be  to  the 
effect  that  the  proxy  may  be  given  fifteen 
days  before  the  meeting  at  the  discretion  of 
the  owner  of  record  of  the  stock;  or 

(2)  a  signed  proxy  indicating  the  number 
of  shares  held  for  such  beneficial  owner  and 


bearing  a  symbol  identifying  the  praocy 
records  of  such  member  organitation,  and 
also  a  letter  informing  the  beneficial  owner 
or  the  beneficial  owner's  designated 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940  who 
exercises  investment  discretion  pursuant  to 
an  advisory  contract  for  such  beneficial 
owner,  of  the  necessity  for  completing  the 
proxy  form  and  forwarding  it  to  the  person 
soliciting  proxies  in  order  that  the  shares 
may  be  represented  at  the  meeting. 

This  rule  shall  not  apply  to  bei^cial 
owners  outside  the  United  States. 

.  .  .  Supplementary  Material: 

.10  Asiuial  reports  to  be  transmitted. — ^The 
annual  report  shall  be  transmitted  to 
beneficial  owners  or  to  beneficial  owners' 
designated  investment  ad\isers  registered 
under  the  Investment  Advisers  Act  of  1940 
who  exercise  investment  discretion  pursuant 
to  an  advisory  contract  for  such  beneficial 
owners  under  the  same  conditions  as  those 
applying  to  proxy  soliciting  material  under 
Rule  451  even  though  it  is  not  proxy- 
sohciting  material  under  the  proxy  rules  of 
the  Securities  and  Exchange  Commission. 

.60  Duty  to  transmit  even  when  requested 
not  to. — ^Tbe  proxy  material  must  be  sent  to 
a  beneficial  owner  even  though  such  owner 
has  instnicted  the  member  organization  not 
to  do  so,  unless  the  beneficial  owner  has 
instructed  the  number  organization  in 
writing  to  send  such  material  to  a  designated 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1 940  who 
exercises  investment  discretion  pursuant  to 
an  advisixy  contract  far  such  beneficial 
owner.   , 

Rule  452  Ghring  Proxies  by  Member 
Organizatioii 

Voting  procedure  without  instructions 

A  member  organization  which  has 
transmitted  proxy  soliciting  material  to  the 
beneficial  owner  of  stock  or  to  an  investment 
adxiser  registered  under  the  Investment 
Adviser  Act  of  1 940  who  exercises 
investmait  discretion  pursuant  to  on 
advisory  contract  for  die  beneficial  owner 
and  has  been  designated  in  writing  by  the 
beneficial  o*vner  of  such  stock  to  receive 
soliciting  material  in  lieu  of  the  beneficial 
owner  and  aoliciled  voting  instructions  in 
accordance  with  the  provisions  of  Rule  451 
11 24511.  and  which  has  not  received 
instructions  from  the  beneficial  owner  or 
from  such  designated  registered  investment 
adviser  by  the  date  specified  in  the  statement 
accompanying  such  material,  may  give  or 
authorize  the  giving  of  a  proxy  to  vote  such 
stock,  provided  the  person  in  the  member 
organization  giving  or  authorizing  the  giving 
of  the  proxy  has  no  knowledge  of  any  contest 
as  to  the  action  to  be  taken  at  the  meeting  and 
provided  such  action  is  adequately  disclosed 
to  stockholders  and  does  not  include 
authorization  for  a  merger,  consolidation  or 
any  other  matter  which  may  effect 
substantially  the  rights  or  privileges  of  such 
stock. 

.  .  .  Supplementary  Material: 

Giving  a  Proxy  To  Vote  Stock 

.10  When  member  organization  may  vote 
without  customer  instructions. — Rule  4S2, 
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above,  pi  ovides  diat  a  member  orgaiHzation 
may  give  a  proxy  to  vote  stock  provided  that: 

(1)  It  fa  IS  transmitted  proxy  soliciting 
material  to  the  beneficial  owner  of  stock  or 
to  on  investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1 940  who 
exercise^  investment  discretion  pursuant  to 
an  odvistry  contract  for  the  beneficial  owner 
and  has  ^een  designated  by  the  beneficial 
owner  to  receive  such  material  in  accordance 
with  Rul  3  451  n  2451],  and 

(2)  it  h  3S  not  received  voting  instructions 
from  the  beneficial  owner  or  from  the 
beneficic  1  owner's  designated  investment 
adviser  i  ?gistered  under  the  Investment 
Advisers  Act  of  1940  who  exercises 
investxM  nt  discretion  pursuant  to  an 
advisor/'controct  for  such  beneficial  owner, 
by  the  date  specified  in  the  statement 
accompanying  such  material,  and 

(3)  [No  change  in  text] 

TransB^ioB  of  Interim  Reports  and  Other 
Materiai 

Rule  465.  A  member  organization,  when  so 
requestefl  by  a  company,  and  upon  being 
fumisfaea  with: 

(1)  copies  of  interim  reports  of  earnings  or 
other  material  being  sent  to  stockholders,  and 

{2)  satisfactory  assurance  that  it  will  be 
reimbur^d  by  such  company  for  all  out-of- 
pocket  ekpenses,  including  reasonable 
clerical  expenses,  shall  transmit  such  reports 
or  material  to  each  beneficial  owner  of  stock 
of  such  Qompany  held  by  such  member 
organization  and  registered  in  the  name  other 
than  the  name  of  the  beneficial  owner  unless 
the  beneficial  owner  has  irtstructed  the 
member  organization  in  writing  to  transmit 
such  rep  vts  or  material  to  a  designated 
investmi  nt  adviser  registered  under  the 
Investmt  nt  Advisers  Act  of  1940  who 
exerciset  investment  discretion  pursuant  to 
an  advis  jry  contract  for  such  beneficial 
owner. 

n.  Self-  legulatory  Oi^ganization's 
Statemi  nt  of  the  Purpose  of,  and 
Statutoi  y  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regi  ilatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  pla(ie8  specified  in  Item  IV  below. 
The  sell-regulatory  organization  has 
preparep  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-fiegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutoty  Basis  for,  the  Proposed  Rule 
Change 

l.Purp)se 

The  purpose  of  the  proposed  rule 
amenditients  is  to  provide  beneficial 
owners  of  stoclc  with  the  ability  to  have 
investn  ent  advisers  registered  imder  the 
Investn  ent  Advisers  Act  of  1940  who 
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exercise  investment  discretion  for  their 
account(s)  pHirsuant  to  an  advisory 
contract  and  who  have  been  designated 
in  writing  by  the  beneficial  owners  to 
receive  proxy  materials  and  to  vote 
proxies  on  behalf  of  such  beneficial 
owners.  The  proposed  rule  amendments 
will  also  allow  the  designated  registered 
investment  advisers  to  receive  annual 
reports  and  other  related  material.  This 
would  include  both  member 
organizations  of  the  NYSE  and  other 
entities  registered  as  investment 
advisers. 

Currently,  Exchange  rules  prohibit  a 
member  organization  from  voting 
proxies,  on  a  discretionary  basis,  on 
securities  held  in  its  custody  tmless  the 
securities  are  beneficially  owned  by  the 
member  orgniizatian,  the  beneficial 
owner  has  failed  to  provide  the  member 
organization  with  voting  instructions 
and  the  subject  of  the  vote  is 
nonsubstantive,  or  the  member 
organization  is  the  investment  manager 
for  an  ERISA  accoimt. 

Further,  Exchange  rules  require 
transmission  of  proxy  and  related  issuer 
materials,  as  well  as  proxy  voting 
instructions,  to  each  beneficial  owner  of 
stock  held  in  the  member  organization's 
possession  and  control.  Rule  451.60 
explicitly  requires  that  proxy  material 
be  sent  to  a  beneficial  owner  even 
though  sudi  owner  has  instructed  the 
member  organization  not  to  do  so. 

A  number  of  member  organizations 
and  the  Investment  Adviser  Committee 
of  the  Securities  Industry  Association 
("SLA")  represented  to  the  Exchange 
that  many  of  their  customers  who  have 
their  accounts  numaged  by  investment 
advisers  do  not  want  to  receive  proxy 
related  information  and  annual  reports 
or  vote  the  proxy.  These  member 
organizations  have  indicated  that  their 
customers  would  rather  have  the 
professionals,  whom  they  pay  to  manage 
their  accounts,  represent  their  interests 
relative  to  the  companies  in  which  they 
owrn  stock  because  the  professionals  are 
better  qualified. 

Also,  banks,  investment  advisers  and 
broker/dealers  who  are  not  subject  to 
Exchange  rules  may  receive  proxy 
material  and  vote  proxies  on  behalf  of 
their  customers  in  accordance  with 
fiduciary  obligations  set  forth  by 
contractual  arrangement. 

The  amendments  to  Exchange  Rules 
450,  451,  452  and  465  will  permit 
investment  advisers  who  exercise 
investment  discretion  pursuant  to  an 
advisory  contract  and  who  have  been 
designated  in  writing  by  the  beneficial 
owTier,  to  receive  proxy  soliciting 
materials,  annual  reports  and  other 
related  material  and  to  vote  proxies  in 
lieu  of  the  beneficial  owners  of 


securities.  The  term  investment  adviser 
is  defiend  to  include  a  registered  broker- 
dealer  (e.g.,  a  member  organization). 

The  proposed  rule  change  will  not 
diminish  a  beneficial  ov^'ner's  rights  to 
receive  proxy  related  materials  and  to 
vote  proxies.  Rather,  it  will  give 
beneficial  owners  the  option  to 
designate  their  investment  adviser  as 
the  person  to  receive  such  materials  and 
to  vote  proxies.  In  addition,  it  will 
enable  member  organizations  to  comply 
with  customer  desires  concerning 
transmission  of  proxy  materials  and 
voting  proxies. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  which 
requires  that  the  rules  of  the  Exchange 
be  designed  to  prevent  fraudulent  and 
manipulative  acts,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and;  in  general,  to  protect  the  investing 
public,  in  that  it  establishes  standards 
for  investment  advisers  to  receive  proxy 
and  related  material  and  to  vote  proxies, 
thereby  meeting  customer  needs  while 
providing  appropriate  regulatory 
safeguards. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited, 
and  does  not  intend  to  solicit, 
comments  regarding  this  proposed  rule 
change.  The  Exchange  has  not  received 
any  imsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 


(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  insp>ection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  IX:  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
37  and  should  be  submitted  by  February 
2, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-687  Filed  1-11-94;  8:45  am] 

WLUfM  cooc  aoio-ov-M 


[ReleMe  No.  34-3341 1 ;  International  Series 
RetaaM  No.  627;  File  No.  SR-OCC-02-29) 

Self-Aegulatory  Organizations;  ths 
Options  Clearing  Corp.;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Delivefy-Versus-Payment 
Settlement  Procedures 

January  4, 1994. 

On  September  17, 1992,  The  Options 
Clearing  Corporation  ("OCC")  submitted 
a  proposed  rule  change  (File  No.  SR- 
OCC-92-29)  to  the  SecuriUes  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  concerning  delivery-versus- 
payment  ("DVP")  settlement 
procedures.  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
December  14. 1992.  to  solicit  comment 
from  interested  persons.^  No  comments 


<  15  U.S.C  78s(b)  (1988). 
'  SecuritiM  Exchange  Act  Release  No.  31S66 
(December  4. 1992).  S7  FR  S9190. 


were  received  by  the  Commission.  This 
order  approves  the  proposal. 

I.  Description  of  the  Proposal 

OCC  is  amending  its  Rule  1606A  lO 
modify  its  DVP  settlement  procedures. 
First,  the  proposal  clarifies  that  a 
clearing  member  that  elects  to  settle 
using  DVP  procedures  in  Rule  1606A  is 
not  discharged  from  its  obligation  to 
U.S.  dollars  or  to  deliver  foreign 
currency  in  settlement  of  the  exercise  of 
foreign  currency  options  until  the 
earlier  of  the  time  when  (i)  the  clearing 
member's  agent  bank  irrevocably  pays 
U.S.  dollars  or  delivers  foreign  currency 
to  OCC's  correspondent  bank  on  behalf 
of  the  clearing  member  of  (ii)  OCC's 
correspondent  bank  irrevocably  credits 
OCC's  account  with  the  U.S.  dollars  or 
the  foreign  currency  deliverable  by  the 
clearing  member's  agent  bank  whether 
or  not  the  clearing  member's  agent  bank 
has  paid  U.S.  dollars  or  delivered 
foreign  currency  to  OCC's 
correspondent  bank.  Second,  the 
proposal  emphasizes  the  conditional 
nature  of  OCC's  obligation  in  the  DVP 
settlement  process.  OCC  is  obligated  to 
cause  its  correspondent  bank  to  deliver 
the  quantity  of  U.S.  dollars  or  foreign 
currency  payable  by  OCC  only  against 
receipt  from  the  agent  bank  of  the 
quantity  of  U.S.  dollars  or  foreign 
currency  payable  to  OCC.  Finally,  the 
proposal  clarifies  that  OCC's  delivery 
obligation  is  to  the  party  designated  in 
the  DVP  authorization,  which  may  or 
may  not  be  the  clearing  member's  agent 
bank. 

n  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
in  particular  section  17A  of  the  Act.3 
Sections  17A(b)(3)  (A)  and  (F)  of  the 
Act  *  require  that  a  clearing  agency  be 
organized  and  its  rules  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible. 

The  proposal  clarifies  certain  DVP 
settlement  procedures  and  describes 
with  more  precision  when  a  clearing 
member  is  discharged  from  its  delivery 
and  payment  obligations  in  foreign 
currency  options.  It  also  clarifies  OCC's 
payment  and  delivery  obligations  in 
connection  with  DVP  settlement.  In 
particular,  the  proposal  clarifies  that 
OCC's  obligation  arises  only  after  the 
clearing  member's  agent  bank  fulfills  its 
obligation  to  OCC's  correspondent  bank. 


nstJ.s.C78()-i(i9e8). 

«15  U.S.C.  78<»-l  (b)(3)  (A)  and  (F)  (1988). 
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The  Commission  believes  that  this  effort 
by  OCC  to  clarify  the  terms  of  DVP 
settlement  should  add  certainty  to  the 
settlement  process  and  should  provide 
an  added  measure  of  protection  for 
OCC.  Because  the  rule  change  should 
further  enable  OCC  to  comply  with  its 
statutory  obligations  to  provide  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds,  the 
Commission  believes  that  approval  of 
the  rule  change  is  warranted. 

in.  Conclusioa 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act,  particularly  with  section  17A  of 
the  Act,s  and  the  rules  and  regulations 
thereunder. 

ft  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.«  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-OCC-92-29)  be,  and 
hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarlaMl, 

Deputy  Secretary. 

IFR  Doc.  94-743  Filed  1-11-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Development  Advisory  Committee 
Flight  Service  Technology 
Subcommittee  Notice  of  nAeeting; 
Correction 

AGENCY:  Federal  A\iation 
Administration,  USDOT. 
ACTION:  Correction. 


»15U.S.C.78q-l(1988). 

•  IS  U.S.C  7e»(b)(2)  (1968). 

'  17  CFR  200.30-3(a)(12)  (1991). 


SUMMARV:  On  page  59  FR  646  in  the 
issue  ofjVVednesday,  January  5, 1994, 
make  the  following  correction:  The  time 
published  for  the  January  28  Research, 
Engineering  and  Development  Advisory 
Commit  tee.  Flight  Service  Technology 
Subcom  mittee  meeting  was  10  a.m.  This 
should  »e  changed  to  read  9:30  a.m. 

Dated:  lanuary  7, 1994. 
Martin  1 .  Pozesky, 

Executiv  •  Director,  Research,  Engineering  and 
Developi  lent  Advisory  Committee. 

(FR  Doc.  94-774  Filed  1-11-94;  8:45  am) 
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Resean  h.  Engineering  and 
Develof  ment  Advisory  Committee 

Pursu  ant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-31  i2;  5  U.S.C.  app.  I),  notice  is 
hereby   iven  of  a  meeting  of  the  Federal 
Aviatio  i  Administration  (FAA) 
Researc  i,  Engineering  and  Development 
(R,E&D^  Advisory  Committee  to  be  held 
Friday,  ='ebruary  4, 1994,  at  10  a.m.  The 
meetinj  will  take  place  at  the  Federal 
Aviation  Administration,  800 
Independence  Avenue  SVV., 
Washin  jton,  DC,  in  the  Round  Room  on 
the  tent  i  floor. 

The  a  >enda  for  this  meeting  will 
include  subcommittee  reports  on: 
Global  Kavigation  Satellite  System 
Techno  ogy;  Open  Systems 
Archite  :ture;  Synthetic  Vision;  and 
Securit; '  R&D.  Time  permitting,  brief 
updates  on  subgroup  activities 
concenling  Flight  Service  Technology, 
Airport  Investment  Criteria,  Compatible 
Land  U  «,  and  Aircraft  Safety  will  also 
beprov  ded. 

Atten  dance  is  open  to  the  interested 
public  l^ut  limited  to  space  available. 
With  th  B  approval  of  the  Committee 
Chairm  m,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Person!  wishing  to  present  oral 
stateme  nts,  obtain  information,  or  plan 
to  acce!  s  the  building  to  attend  the 
meetin  ;  should  contact  Ms.  Jan  Peters, 
ASE:-3jat  (202)  287-8543,  in  the  Office 


of  the  Associate  Administrator  for 
System  Engineering  and  Development, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591.  Members  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  6, 
1994. 

Martin  T.  Pozeslc^, 

Executive  Director,  Besearch,  Engineering  and 
Development  Advisory  Committee. 
IFR  Doc.  94-775  Filed  1-11-94:  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  January  12 
in  room  600,  301  4th  Street  SW., 
Washir^on,  DC  from  10:30  a.m.  to  12 
p.m. 

At  10:30  a.m.  the  Commission  will 
meet  with  Mr.  Stanley  Silverman, 
Comptroller,  USIA,  to  discuss  the 
Agency's  budget.  At  11:15  a.m.  the 
Commission  will  meet  with  Mr.  Robert 
Powers,  Acting  Associate  Director, 
Bureau  of  Policy  and  Programs,  to 
discuss  proposals  to  create  a  new 
Bureau  of  Information  within  USIA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Gloria  Kalamets,  (202)  619- 
4468,  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  January  6, 1994. 
Rose  Royal, 

Management  Analyst,  Federal  Begister 

Liaison. 

[FR  Doc.  94-693  Filed  1-11-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lishe<j  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552t)(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

January  5. 1994. 

PLACE:  Room  600, 1730  K  Street.  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Consolidation  Coal  Co.,  Docket  No. 
WEVA  92-922.  (Issues  include  whether  the 
judge  erred  in  finding  that  Consolidation 
violated  30  U.S.C.  §  813(f)  because  it  refused 
to  allow  a  miners'  walkaround  representative 
to  enter  an  area  of  its  mine  which  it  believed 
was  too  dangerous  to  be  inspected.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Dated:  December  23, 1993. 
Jean  H.  Ellen, 
Agenda  Oerk.      ' 

IFR  Doc.  94-914  Filed  1-10-94;  3:55  pmj 
BILUNO  COOE  e73»-01-M 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m..  Wednesday. 

January  19, 1994. 

PLACE:  The  Board  Room,  5th  floor,  490 

L'Enfant  Plaza.  SW..  Washington.  DC. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6241    Safety  Study:  A  Review  of  Flightcrew- 
Involved  Major  U.S.  Air  Carriers 
Accidents 

6249    Aviation  Accident  Summary  Report: 
GP  Express  Airlines,  Inc.,  Beech  C-99, 
N115GP,  Shelton,  Nebraska,  April  28. 
1993. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 


FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  January  7. 1994. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
IFR  Doc.  94-852  Filed  1-10-94;  11:21  ami 
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NUCLEAR  REQUUTORY  COMMISSION 
DATE:  Weeks  of  January  10, 17.  24,  and 
31. 1994. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  10 

Monday,  January  10 
10:30  a.m. 
Briefing  on  Status  of  NRC's  Agreement 

States  Program  (Public  Meeting) 
(Contact:  Richard  Bangart,  301-504-3340) 
2:00  p.m. 
Briefing  on  NRC  Research  Program  on  Low 

Level  Waste  (Public  Meeting) 
(Contact:  Nick  Costanzi.  301-492-3760) 
3:30p.m. 
Affinnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  17— Tentative 

Wednesday.  January  19 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Final  Amendments  to  10  CFR  Part  55  on 

Renewal  of  Licenses  and  Requalificatlon 

Requirements  for  Licensed  Operators 

(Tentative) 
(Contact:  Anthony  DiPalo.  301-492-3784 

or  Frank  Collins,  301-504-31 73) 

Week  of  January  24— Tentative 

Monday,  January  24 
9:30  a.m. 
Briefing  on  Final  Report  of  Regulatory 
Review  Task  Force:  (Public  Meeting) 
(Contact:  Frank  Gillespie,  301-504-1275) 
2:00  p.m. 
Briefing  on  Options  for  Agreement  States 
Compatibility  Policy  (Public  MeeUng) 
(Contact:  Cordelia  Maupin,  301-504-2312) 

Tuesday,  January  25 
10:00  a.m. 
Briefing  on  Status  of  TV  A  Nuclear 
Programs  (Public  Meeting) 
1:30  p.m. 
Briefing  on  Activities  of  the  Center  for 
Nuclear  Waste  Regulatory  Analyses 
(CNWRA)  (Public  MeeUng) 


(Contact:  Malcolm  Knapp.  301-504-3324) 
Wednesday,  January  26 
10:00  a.m. 
Briefing  by  GE  on  Sutus  of  ABWR 
Application  for  Design  Certification 
(Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  NARUC  Nuclear  Waste 
Program  Office  (Public  Meeting) 

Thursday,  January  27 
1:30  p.m. 

Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 

(Contact:  Bill  Bateman.  301-504-1711) 

Friday,  January  28 
10:00  a.m. 
Briefing  on  Progress  of  Design  Certificatioa 
Review  and  Implementation  (Public 
Meeting) 
(Contact:  Dennis  Crutchfield.  301-504- 
1199  or  Richard  Borchardt.  301-504- 
1118) 

Week  of  January  31— Tentative 

Monday,  January  31 

10:00  a.m. 
Briefing  on  Plan  for  Implementation  of 
PRA  Working  Group  Report  (Public 
Meeting) 
(Contact:  Joe  Murphy,  301-492-3980) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording}— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Wilham  Hill  (301)  504-1661. 

Eiated:  January  7, 1994. 

William  M.  HiU.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  94-810  Filed  1-7-94;  4:43  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121, 125, 135 

[Docket  No.  2S154;  Amendment  No.  121- 
236;  125-19;  135-47] 

Removal  of  Bum  Compound  From 
First-Aid  Kits 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule;  request  for  comment. 

SUMMARY:  This  amendment  revises  the 
regulations  concerning  first  aid  kits 
required  on  board  air  carriert  air  taxi, 
and  commercial  aircraft  to  remove  the 
bum  compound  from  the  list  of  items 
required  for  the  kits.  This  amendment 
responds  to  a  petition  from  Air 
Transport  Association,  supported  by  the 
American  Red  Cross,  that  the  bum 
compound  be  removed  from  the  kits 
since  the  use  of  ice  or  cold  water  is  the 
preferred  treatment  for  minor  bums. 
This  amendment  will  relieve  affected 
operators  from  the  expense  of  having  to 
periodically  replace  an  item  in  the  first 
aid  kits  that  is  not  needed. 
DATES:  Effective  date:  January  12, 1994. 
Comments  must  be  received  on  or 
before  March  14, 1994. 
ADDRESSES:  Send  or  deliver  comments 
on  the  rule  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
{AGC-204),  room  916,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Davis,  Regulatory  Branch,  Air 
Transportation  Division,  Flight 
Standards  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
telephone:  (202)  267-8096. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  5, 1986,  the  Air 
Transport  Association  (ATA)  submitted 
a  petition  to  delete  biun  compound 
(bum  ointment)  from  the  first-aid  kits 
required  to  be  carried  on  each  aircraft 
operated  under  part  121  of  the  Federal 
Aviation  Regulations.  In  the  petition 
ATA  noted  that  the  application  of  ice  or 
cold  water  is  the  preferred  treatment  for 
minor  bums.  As  part  of  its  supporting 
data,  the  petition  included  a  request 
from  Westem  Airlines  to  delete  bum 
ointment  from  their  first  aid  kits.  Also 
included  in  the  petition  were  copies  of 


instructions  from  flight  manuals  for 
several  qther  airUnes  in  which  flight 
attendants  were  advised  to  use  ice 
compresses  for  the  treatment  of  bums 
and  not  jo  use  the  bum  ointment  unless 
it  is  reqijested  by  the  passenger.  In 
additiom  ATA  stated  that  bum  ointment 
normallj  has  an  expiration  date,  which 
requires  replacement,  inspection,  and 
record-k  seping. 

On  January  21, 1987,  ATA  submitted 
a  second  letter  to  the  docket  that 
transmit  :ed  an  American  Red  Cross 
statemei  t  confirming  their  position  that 
bum  oin  tment  retains  heat  within  the 
wound,  ;ausing  the  wound  to  actually 
worsen  i  n  some  cases.  In  addition, 
informal  ion  provided  by  the  Red  Cross 
indicate  1  that  bum  ointment  must  be 
remove<  before  any  other  treatment  can 
be  appli  }d. 

ATA !  ubmitted  additional 
informa  ion  on  April  9. 1987,  in  which 
it  cited  t  le  March  1987  ATA  Cabin 
Safety  F  mel  meeting  where  the  subject 
of  first-a  id  for  minor  bums  was 
discussf  d.  At  that  meeting,  each  panel 
member  present  stated  that  their  flight 
attendai  ts  were  trained  to  use  cold 
water  oi  ice  rather  than  bum  ointment, 
imless  bum  ointment  was  specifically 
requested  by  the  passenger. 
Represehtatives  of  most  of  the  major 
airlines  Rvere  included  in  this  group, 
constitising  over  80  percent  of  all  die 
seat  miles  flown  by  the  major  airlines. 

By  letter  dated  July  6. 1987.  ATA 
submitted  a  comment  from  the  School 
of  Nursmg  at  the  University  of  Miami  as 
an  addil  ional  medical  opinion.  That 
letter,  fr  am  an  associate  professor,  stated 
that  emi  irgency  care  for  biuns  should 
begin  with  stopping  the  buming  process 
by  applying  cool  water  to  stop  the  pain 
and  slo^  t  the  process  of  heat  damage. 
This  mc  dical  opinion  also  noted  that 
applicalion  of  ointments,  oils,  etc., 
should  be  avoided. 

The  fietition  of  ATA  was  published  in 
the  Federal  Register  on  Febmary  20, 
1987  (52  FR  5309).  The  comment  period 
closed  i  ipril  20, 1987.  The  only 
commei  its  received  on  the  petition  are 
those  cj  ted  above. 

By  le  ter  dated  July  6, 1993,  ATA 
petitior  sd  on  behalf  of  its  member 
airlines  and  similarly  situated  operators 
for  an  e  cemption  from  the  requirement 
to  carry  bum  ointment  in  first  aid  kits 
as  requ  red  by  appendix  A  to  part  121. 
A  sumc  lary  of  that  petition  was 
publish  3d  in  the  Federal  Register  on 
August  11, 1993,  and  the  comment 
period  i  ilosed  August  31, 1993 
(58FR4:  :752).  Two  comments  were 
receive^.  The  Air  Line  Pilots 
Associ^on  supports  the  removal  of  the 
ointmeiit  from  first  aid  kits  and  notes 
that  thi  >  removal  would  facilitate 
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maintenance  by  eliminating  the  need  for 
purchasing,  stocking,  record  keeping, 
replacing,  and  disposing  of  the 
ointment.  The  Association  of  Flight 
Attendants  (AFA)  agrees  that  the 
removal  of  the  ointment  from  first  aid 
kits  is  an  appropriate  action;  however, 
the  AFA  also  suggests  that  the  FAA 
should  require  an  equivalent  amount  of 
an  antibiotic  ointment  in  its  place.  AFA 
adds  that  more  recent  information  from 
the  American  Red  Cross  suggests  that 
cool  water  or  wet  cloths  is  the  first  step 
in  treatment,  but  that  ice  is  not 
recommended  except  for  minor  bums. 

The  FAA's  Analysis  of  the  Petition 

The  FAA  agrees  with  industry 
practice.  Serious  bums  can  be  properly 
treated  only  by  professionals  in  a 
medical  facility.  Neither  bum  ointment 
nor  cold  water  is,  by  itself,  an  adequate 
response  to  a  major  bum  injury.  The 
intent  of  the  bum  ointment  requirement 
has  always  been  to  provide  relief  from 
minor  bums  caused  by  cigarettes  or  hot 
beverages. 

In  the  limited  situation  of  treating 
minor  bums  aboard  an  aircraft,  cold 
water  is  the  preferred  treatment.  This 
treatment  avoids  the  heat  retentive 
properties  of  bum  ointment.  Moreover, 
if  the  wound  requires  further  medical 
treatment,  the  use  of  ice  or  cold  water 
eliminates  the  need  to  scrape  the  wound 
to  remove  bum  ointment. 

Therefore,  the  FAA  has  determined 
that  bum  ointment  should  be  deleted 
from  the  list  of  items  required  for  first 
aid  kits  in  parts  121, 125,  and  135.  Ice 
or  cold  water  is  carried  on  aircraft 
operated  under  part  121  and  on  aircraft 
with  20  or  more  passenger  seats 
operated  under  parts  125  and  135  to 
which  aircraft  the  bum  ointment 
requirement  applies.  This  will  spare  air 
carriers  the  unnecessary  expense  of 
having  to  maintain  an  unneeded  item. 

Good  Cause  Justification 

In  consideration  of  the  fact  that  bum 
ointment  is  not  the  preferred  treatment 
for  minor  bums,  the  requirement  to 
carry  bum  ointment  aboard  aircraft  is 
inappropriate.  Most  types  of  bum 
ointment  have  expiration  dates,  thus 
new  ointment  must  be  purchased,  kits 
must  be  opened,  the  ointment  replaced, 
kit  resealed  and  re-installed,  and  a 
record  of  the  action  must  be  made.  The 
cost  of  this  process,  with  labor  being  far 
more  expensive  than  the  ointment  itself, 
represents  a  significant  nuisance  burden 
for  air  carriers  and  conunercial 
operators.  ATA  carriers  are  required  to 
maintain  over  10,000  kits.  This  is  an 
unnecessary  cost  to  the  industry  for 
which  the  consumer  derives  no  benefit. 


It  is  clearly  in  the  public  interest  to 
delete  the  requirement. 

Since  this  is  a  minor  amendment  in 
which  there  is  not  expected  to  be  any 
public  comment  or  disagreement  from 
the  medical  community,  the  FAA  finds 
that  public  notice  and  comment  on  this 
amendment  is  unnecessary.  Moreover, 
because  this  amendment  relieves  a 
requirement,  it  should  be  made  effective 
upon  publication  in  the  Federal 
Register.  Interested  persons,  however, 
are  invited  to  submit  such  comments  as 
they  may  desire  regarding  this 
amendment.  Correspondence  should 
identify  the  docket  number  and  be 
submitted  in  duphcate  to  the  address 
provided  above.  All  communications 
received  on  or  before  the  close  of  the 
comment  period  will  be  considered  by 
the  Administrator,  and  this  amendment 
may  be  changed  in  light  of  comments 
received.  All  comments  will  be 
available  for  public  review,  both  before 
and  after  the  closing  date  for  comments, 
in  the  mles  docket. 

Trade  Impact  Statement 

The  FAA  finds  that  this  amendment 
will  have  no  impact  on  international 
trade. 

Economic  Assessment 

Because  the  amendment  imposes  no 
cost  to  operators,  the  only  impact  of  this 
amendment  is  expected  to  be  that 
carriers  will  experience  some  cost 
savings.  Accordingly,  the  FAA  has 
determined  that  the  impact  of  this 
amendment  is  so  minimal  that  a  full 
regulatory  evaluation  is  not  warranted. 

Federalism  Implications 

The  regulation  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation 


would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  the  Federalism  Assessment. 

Paperwork  Reduction 

This  final  rule  is  expected  to  produce 
a  minor  reduction  in  the  record  keeping 
requirements  under  parts  121, 125,  and 
135.  The  paperwork  estimation  for  those 
parts  will  be  revised  accordingly. 

Conclusion 

To  the  extent  that  this  amendment 
will  have  an  economic  effect  on  the 
airlines  and  the  general  public,  it  will 
only  be  a  minor,  positive  one.  Therefore, 
the  FAA  has  determined  that  this 
amendment  involves  a  regulation  that  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  or  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  emd  Procedures  (44 
FR  11034;  February  26, 1979).  Since  no 
small  entities  would  be  aHiected  by  the 
rule,  the  FAA  has  determined,  and  it  is 
certified  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  the  rule  ^m\\ 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities.  The  economic 
impact  is  so  minimal  that  it  does  not 
warrant  a  full  regulatory  evaluation. 

List  of  Subjects  in  14  CFR  Parts  121, 
125, 135 

Air  safety.  Air  transportation. 
Aviation  safety,  Safety,  Transportation. 
Cabin  safety.  First-aid  kits. 

The  Amendment 

Accordingly,  parts  121, 125,  and  135 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  121)  are  amended  as  follows: 

PART  121— CERTinCATION  AND 
OPERATIONS:  DOMESTIC.  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 


Authority.  49  U.S.C.  App.  1354(a),  1355, 
1356,  1357,  1401, 1421-1430,  1472,  1485, 
and  1502;  49  U.S.Q  106(g)  (revised.  Pub.  L. 
97-449,  January  12, 1983). 

2.  In  Appendix  A  to  part  121, 
paragraph  (5)  is  amended  by  removing 
the  item  "Bum  compound,  ^/h  ounce  or 
an  equivalent  of  other  bum  remedy, 
quantity  6"  and  by  moving  the 
remaining  six  items  in  the  list  to  the  end 
of  the  list  in  paragraph  (4). 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6.000 
POUNDS  OR  MORE 

3.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
through  1430,  and  1502;  49  U.S.C  10«(^ 
(Revised  Pub.  L.  97-449.  )anuary  12, 1983.) 

§125.207   [Amended] 

4.  Section  125.207(a)(l)(iii)  is 
aiuended  by  removing  the  item:  Bum 
compound,  ^/fa  oz  or  an  equivalent  of 
other  bum  remedy,  quantity  6. 

PART  13S-AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

5.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1355(a), 
1421  through  1431.  and  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983). 

1135.177    [Amended] 

6.  Section  13S.177(a)(l)(iii)  is 
amended  by  removing  the  item:  Bum 
compound, '/»  oz  or  an  equivalent  of 
other  bum  remedy,  quantity  6. 

Issued  in  Washington,  DC  on  January  S, 
1994. 

David  R.  Hinaon, 
Administrator. 

[FR  Doc  94-626  Filed  1-11-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  And  Special  Programs 
Administration 

49  CFR  Parts  173  and  180 

[Docket  No.  HM-183;  Amdt  No.  173-212  and 
180-2] 

RIN2137-AC37 

Construction  of  Cargo  Tank  Motor 
Vehicles;  Extension  of  Compliance 
Date 

AGENCY:  Research  and  Spedal  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule;  extension  of 
compliance  date  and  annoimcement  of 
a  public  meeting. 

SUMMARY:  RSPA  is  granting  an  extension 
for  the  continued  construction  of  cargo 
tank  motor  vehicles  to  the  MC  306,  MC 
307.  MC  312.  MC  331.  and  MC  338 
specifications.  The  date  is  extended 
from  April  21. 1994  to  August  31. 1995. 
This  extension  is  based  on  comments 
received  from  the  Truck  Trailer 
Manufacturers  Association,  the  Heil  Co., 
and  members  of  the  Compressed  Gas 
Association.  This  final  rule  allows  cargo 
tank  manufacturers  additional  time  to 
implement  engineering  procedures 
required  for  manufacture  of  cargo  tank 
motor  vehicles  to  the  new  DOT  406. 
DOT  407  and  DOT  412  specifications 
and  to  implement  design  modifications 
as  a  result  of  changes  to  the  structiiral 
integrity  calculations  in  the  MC  331  and 
MC  338  specifications. 
DATES:  Effective:  This  final  rule  will 
become  effective  on  March  14, 1994. 
unless  RSPA  receives,  by  February  11, 
1994,  comments  that  illustrate  that 
extension  of  the  compUance  date  is  not 
in  the  pubhc  interest.  Upon  receipt  of 
such  comments,  RSPA  will  publish  a 
document  in  the  Federal  Ri^ister 
withdrawing  this  final  rule. 

Public  meeting:  A  public  meeting  will 
be  held  on  February  7  and  8, 1994.  It 
will  begin  at  9  a.m.  on  February  7. 1994. 
ADDRESSES:  Written  comments: 
Comments  may  be  mailed  or  hand- 
delivered  to  the  Dockets  Unit  (DHM- 
30),  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  St.,  SW.. 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
and  notice  number  and  be  submitted  in 
five  copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  room  8421  of 
the  Nassif  Building,  400  Seventh  Street. 
SW.,  Washington.  IX:  20590-0001. 
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Telephoi  e:  (202)  366-5046.  Public 
dockets  I  lay  be  reviewed  between  the 
hours  of  8:30  a.m.  and  5  p.m.,  Monday 
through  Friday  except  Federal  holidays. 

Public  meeting:  The  pubHc  meeting 
will  be  hfeld  at  the  U.S.  Department  of 
Transportation  (Meeting  room  2230, 
Nassif  Building).  400  Seventh  Street 
SW..  Washington,  DC,  20590-0001. 
FOA  FUfrmER  INFORMATION  CONTACT: 
Ronald  Hirkpatrick,  telephone  (202) 
36&-4545,  Office  of  Hazardous  Materials 
TechnolQgy,  or  Jennifer  Karim,  (202) 
366-4480,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Program^  Administration.  U.S. 
Department  of  Transportation. 
Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

RSPA  published  final  rules  under 
Docket  Nos.  HM-183/HM-183A 
establishMg  three  new  cargo  tank 
specifications  designated  as  DOT  406, 
DOT  407  and  DOT  412  (June  12, 1989. 
54  FR  24  982;  May  22. 1990.  55  FR 
21035;  S  jptember  7. 1990,  55  FR  37028; 
June  17,  1991.  56  FR  27872).  The  rules 
also  mac  e  changes  to  the  structural 
integrity  calculations  for  the  MC  331 
and  MC  )38  cargo  tanks. 

To  all(  iw  manufacturers  sufficient 
time  to  i  nplement  changes  in  their 
manufac  ;uring  operations,  RSPA 
providec  for  the  continued  manufacture 
of  cargo  anks  to  the  MC  306.  MC  307 
and  MC  )12  specifications  until  August 
31. 1993  However,  as  manufactiirers 
began  in  iplementing  the  new 
requiren  lents,  certain  technical  issues 
were  brc  ught  to  RSPA's  attention.  To 
allow  til  le  for  resolving  these  issues. 
RSPA  e?  tended  the  date  that  cargo  tanks 
may  no  onger  be  constructed  to  the  MC 
306.  MC  307,  MC  312.  MC  331  and  MC 
338  spe<  ifications  from  August  31. 1993 
to  April  21. 1994  (March  8. 1993. 58  FR 
12904). 

On  Mirch  3, 1993,  RSPA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
proposi]  ig  to  amend  certain 
requirements  for  the  manufacture, 
qualification  and  maintenance  of  cargo 
tank  motor  vehicles  (March  3, 1993,  58 
FR  1231 B).  The  NPRM  was  in  response 
to  petiti  >ns  for  rulemaking  received 
after  pu'  thcation  of  the  final  rules.  The 
NPRM  a  ddressed  certain  technical 
require!  lents  for  the  construction  of  the 
IXDT-4(  0  series  specifications  and  the 
structur  il  integrity  calculations  in  the 
MC  331  and  MC  338  specifications.  The 
commei  t  period  for  the  NPRM  closed 
on  June  15, 1993. 

A  put  he  meeting  to  address  issues 
raised  ii  i  the  NPRM  was  held  in  Chicago 
on  Marc  i  24  and  25, 1993.  At  the 


JMI 


meeting,  several  significantly  different 
views  of  design  engineers  and  cargo 
tank  manufacturers  were  identified. 
Additionally,  preliminary  results  were 
presented  at  the  pubUc  meeting  of  an 
advanced  structural  evaluation  (using 
finite  element  analysis)  of  the  MC  331 
cargo  tank  which  raised  questions  in 
regard  to  stress  levels  in  areas  of 
concentrated  loadings. 

In  response  to  the  NPRM  and  to  issues 
raised  at  the  public  meeting, 
commenters  requested  that  RSPA 
provide  a  one-year  continuation  for 
construction  of  cargo  tanks  to  the  MC 
306.  MC  307.  MC  312.  MC  331  and  MC 
338  specifications.  The  commenters 
stated  that  they  need  time  to  finalize 
their  engineering  designs,  develop 
written  specifications,  order  raw 
materials,  and  estabUsh  new  training 
requirements.  Because  of  the  complexity 
and  impact  of  issues  that  will  be 
addressed  in  the  final  rule  and  new 
concerns  raised  by  the  commenters, 
RSPA  is  extending  the  compUance  date 
to  August  31, 1995.  However,  because 
industry  did  not  request  an  extension  of 
the  provisions  specified  in  §  178.337-6. 
pertaining  to  inspection  opening  or 
manhole  requirements  for  certain 
smaller  cargo  tanks.  RSPA  is  not 
extending  tiie  April  21. 1994 
compliance  date  specified  in  that 
section. 

RSPA  is  issuing  this  extension  of  the 
compliance  date  because  we  view  this 
as  a  noncontroversial  amendment  and 
do  not  anticipate  any  adverse 
comments.  This  final  rule  will  be 
effective  March  14. 1994,  unless  by 
February  11, 1994,  RSPA  receives 
comments  that  illustrate  that  extension 
of  the  compliance  date  is  not  in  the 
public  interest.  Upon  receipt  of  such 
comments,  RSPA  will  withdraw  this 
final  rule  before  the  effective  date  by 
simultaneously  publishing  two 
subsequent  documents.  One  docimient 
will  withdraw  this  final  rule  and 
another  will  begin  a  new  rulemaking  by 
annoimcing  a  proposal  to  extend  the 
compliance  date  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  RSPA  will  pubUsh  a 
dociunent  in  the  Federal  Register 
confirming  that  this  final  rule  will  be 
effective  on  March  14, 1994. 

B.  Public  Meeting 

The  process  of  developing  the  DOT- 
400  series  cargo  tank  motor  vehicle 
specifications  and  of  updating  the  MC 
331  and  MC  338  cargo  tank  motor 
vehicle  specifications  has  extended  over 
more  than  ten  years.  During  this  time, 
the  process  has  been  conducted  in 
accordance  with  the  Administrative 
Procedure  Act.  with  the  attendant 


advantage  of  offering  ample  time  for 
manufacturers  and  users  to  comment  on 
proposed  changes  and  to  provide 
alternative  means  of  achieving 
enhanced  safaty  of  cargo  tank  motor 
vehicles  in  hazardous  materials  service. 
Some  major  issues,  however,  remain 
unresolved.  These  issues  pertain  to 
structural  integrity,  accident  damage 
protection,  use  of  dual  function  pressure 
relief  devices,  and  ASME  certification  of 
low  pressure  cargo  tank  motor  vehicle 
manufacturers.  Changes  endorsed 
several  years  ago  are  now  being 
questioned  by  some  industry  members. 
In  addition.  RSPA  received  several 
petitions  for  rulemaking  raising  certain 
issues  not  previously  addressed. 

RSPA  will  conduct  a  public  meeting, 
in  an  effort  to  resolve  these  issues.  The 
following  issues  will  be  discussed  at  the 
times  noted: 

Date:  February  7, 1994  9  a.m.  until  12 
p.m. 

MC  331  and  MC  338  Specifications 

Structural  integrity.  Several 
commenters  have  expressed  concern 
over  the  application  and  combination  of 
loadings  used  to  determine  the  effective 
stress  at  any  given  point  on  a  cargo  tank 
motor  vehicle.  Based  on  industry's 
experience  in  design,  operation, 
maintenance  and  repair  of  high  pressure 
cargo  tank  motor  vehicles,  RSPA  solicits 
information  on  loading  combinations 
that  may  be  encountered  during  the 
operation  of  these  tanks. 
DATE:  February  7, 1994, 1  p.m.  until  5 
p.m.  and  February  8, 1994, 8  a.m.  until 
5  p.m. 

DOT  406.  DOT  407  and  DOT  412 

Specifications 

1.  Structural  integrity.  Several 
commenters  have  expressed  concern 
over  the  appUcation  and  combination  of 
loadings  used  to  determine  the  effective 
stress  at  any  given  point  on  a  cargo  tank 
motor  vehicle.  Based  on  industry's 
experience  in  design,  operation, 
maintenance  and  repair  of  cargo  tank 
motor  vehicles,  RSPA  solicits 
information  on  loading  combinations 
that  may  be  encountered  during  the 
operation  of  these  tanks. 

2.  Accident  damage  protection. 
Several  commenters  have  stated  that  it 
is  not  possible  to  meet  the  prescribed 
accident  damage  protection 
requirements.  RSPA  solicits  information 
on  alternative  means  to  provide  cargo 
tank  motor  vehicles  with  adequate 
bottom,  rollover,  and  rear-end 
protection. 

3.  Dual  function  pressure  relief 
devices.  Several  commenters  have  stated 
that  it  is  not  possible  to  design  dual 
function  pressure  reUef  devices. 


However,  advertisements  in  trade 
magazines  indicate  that  such  vents  are 
available.  RSPA  solicits  data  on  the 
development  and  availability  of  dual 
function  pressure  relief  devices. 

4.  ASME  certification  of  low  pressure 
cargo  tank  motor  vehicle  manufacturers. 
The  Cargo  Tank  Manufacturers 
Association  (CTMA)  submitted  for 
RSPA's  consideration  a  quaUty  control 
program  for  manufacturers  of  low 
pressure  DOT  406  cargo  tank  motor 
vehicles  as  an  alternative  to  requiring 
each  manufacturing  facility  to  have 
ASME  Certification.  Copies  of  the 
CTMA  proposal  are  available  in  RSPA's 
Docket  Unit.  RSPA  soUcits  specific 
comments  on  the  adequacy  of  the 
CTMA  proposal;  particularly  in  the 
areas  of  manufacturing  quality  control 
and  independent  inspection. 
Information  received  at  the  public 
meeting  and  in  response  to  the  NPRM 
will  be  used  in  the  development  of  the 
final  rule  under  Docket  HM-183C. 
However,  RSPA  may  make  certain 
issues  subject  to  a  separate  rulemaking 
action. 

C.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  is  exempt  from 
review  by  the  Office  of  Management  and 
Budget  upder  Executive  Order  12866. 
Although  the  June  12. 1989  final  rule 
was  significant  under  the  regulatory 
procedures  of  the  Department  of 
Transportation  (44  FR  11034).  this 
document  is  not  significant  because  it 
does  not  impose  additional 
requirements  and  has  the  effect  of 
extending  a  compliance  date.  This  rule, 
in  fact,  provides  regulatory  and 
economic  relief  in  some  areas.  The 
original  regulatory  evaluation  of  the 
final  rule  was  not  modified  because  this 
final  rule  does  not  impose  additional 
requirements  and  does  not  make 
substantive  changes  to  the  final  rule. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Hazardous 
Materials  Transportation  Act  contains 
an  express  preemption  provision  (49 
App.  U.S.C.  1804(a)(4))  that  preempts 
State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  docuiments  pertaining  to 


hazardous  materials  and  requiiements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  final  rule  concerns  the 
manufacturing  requirements  for 
packagings  represented  as  qualified  for 
use  in  the  transportation  of  hazardous 
materials. 

This  final  rule  preempts  State,  local, 
or  Indian  tribe  requirements  in 
accordance  with  the  standards  set  forth 
above.  The  HMTA  (49  App.  U.S.C. 
1804(a)(5))  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earlier  than  the  90th 
day  followring  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  vn\\  be  90  days  after 
publication  in  the  Federal  Register. 

Thus,  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  appUes  to  manufacturers  of 
DOT  specification  cargo  tank  motor 
vehicles. 

Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  June  12, 1989  final  rule,  which 
was  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  provisions  of  44  U.S.C.  chapter  35 
and  assigned  control  nimiber  2137- 
0014. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
Usted  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  dociunent  can  be  used 
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to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers,  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  title 
49,  chapter  I  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  173-SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

1.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 


Autho^ty.  49  App.  U.S.C  1803, 1804, 
1805, 18(  6, 1807, 1808, 1817;  49  CFR  part  1. 
tmless  ot  lerwise  noted. 


imac  e 


]  aragraph  (c)(4).  the  date  "April 
"  is  revised  to  read  "August  31, 


(aragraph  (d)(1),  the  date  "April 
"  is  revised  to  read  "August  31, 


§173.33 

2.  In  I 
are 

a.  In 
21. 199- 
1995". 

b.In 
21, 199 
1995". 

PART  ibO-CONTINUINQ 

QUAUI ICATION  AND  MAINTENANCE 

OF  PA(iKAGINGS 

3.  Thfe  authority  citation  for  part  180 
continv  es  to  read  as  follows: 

Autho  ity:  49  App.  U.S.C  1803;  49  CPR 
part  1. 


$180.40$ 

4.  In 
are  made 


[Amended] 

173.33.  the  following  changes 


[Amended] 
180.405,  the  following  changes 


a.  In  paragraph  (b),  the  date  "April  21, 
1994"  is  revised  to  read  "August  31, 
1995". 

b.  In  paragraph  (c)(1)  table,  imder 
column  2.  the  date  "April  22, 1994"  is 
revised  to  read  "September  1, 1995." 

S  180.413    [Amended] 

5.  In  §  180.413,  in  paragraphs  (d)(l)(i). 
(ii)  and  (iii),  the  date  "April  21. 1994" 
is  revised  to  read  "August  31. 1995". 

§180.417    [Amended] 

6.  In  §  180.417,  in  the  heading  of 
paragraph  (a)(3),  the  date  "April  22, 
1994"  is  revised  to  read  "September  1, 
1995". 

Issued  in  Washington,  DC  on  January  6, 
1994  under  authority  delegated  in  49  CFR 
Parti. 

Rose  A.  McMurray, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 
(FR  Doc.  94-636  Filed  1-11-94;  8:45  am) 
BILUNQ  COOe  4910-aO-P 


Wednesday 
January  12,  1994 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPTS-400082:  FRL-4645-6] 
RIN  2070nAC47 

Addition  of  Certain  Chemicals;  Toxic 
Chemical  Release  Reporting; 
Community  Right-to-Know 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  add  313 
chemicals  and  chemical  categories  to 
the  list  of  toxic  chemicals  required  to  be 
reported  on  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  and  section 
6607  of  the  Pollution  Prevention  Act  of 
1990.  The  proposed  addition  of  these 
chemicals  and  chemical  categories  is 
based  on  their  acute  himian  health 
efl'ects,  carcinogenicity  or  other  chronic 
human  health  effects,  and/or  their 
environmental  effects.  EPA  believes  that 
these  chemicals  and  chemical  categories 
meet  the  EPCRA  section  313(d)(2) 
criteria  for  addition  to  the  list  of  toxic 
chemicals. 

DATES:  Written  comment  on  this 

Eroposed  rule  must  be  received  on  or 
efore  April  12. 1994.  The  public 
meeting  will  take  place  on  March  2. 
1994,  at  1  p.m.  and  adjourn  by  S  p.m. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Clerk.  TSCA  Document  Receipt 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Enviroiunental 
Protection  Agency.  Rm.  E-G99. 401  M 
SL,  SW.,  Washington,  DC  20460. 
Comments  containing  information 
claimed  as  confidential  must  be  clearly 
marked  as  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfiaential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  pubUc 
inspection.  Comments  should  include 
the  docket  control  nimiber  for  this 
proposal.  OPPTS-400082.  Unit  VI.  of 
this  preamble  contains  additional 
information  on  submitting  comments 
containing  information  claimed  as  CBI. 

The  public  meeting  will  be  held  at 
the:  Environmental  Protection  Agency, 
Auditorium.  Education  Center,  401  M 
St.,  SW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doe,  Emergency  Plaiming  and 
Community  Right-to-Know  Information 
Hotline,  Environmental  Protection 
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Agency,  N  ail  Stop  5101,  401  M  St.,  SW., 
Washingt«»n,  DC  20460,  Toll  free:  800- 
535-0202  ior  Toll  free  TDD:  800-553- 
7672.  Attention:  Docket  Number 
OPPTS-440082. 

SUPPLEMEI ITARY  INFORMATION: 
I.  Introdu  :tion 

A.  Statute  ry  Authority 

This  pri  tposed  rule  is  issued  under 
sections  3 13(d)  and  (e)(1)  of  the 
Emergenc  f  Planning  and  Community 
Right-to-I^ow  Act  of  1986  (EPCRA),  42 
U.S.C.  11^23.  EPCRA  is  also  referred  to 
as  Title  H  of  the  Superfund 
Amendmi  nts  and  Reauthorization  Act 
of  1986. 

B.  Backgr  mnd 

Section  313  of  EPCRA  requires  certain 
facilities  i  aanufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  I  beir  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  $lso  must  report  pollution 
preventioh  and  recycling  data  for  such 
chemicalf ,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act,  42  U.S.C 
13106.  when  enacted,  section  313 
established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  pemicals  and  20  chemical 
categories.  Section  313(d)  authorizes 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  fqr  these  actions.  Under  section 
313(e).  ariy  person  may  petition  EPA  to 
add  chemicals  to  or  delete  chemicals 
&t>m  the  list  EPA  has  added  to  and 
deleted  chemicals  frt>m  the  original 
statutory  list. 

EPA  isiued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4, 1987  (52  PR 
3479).  to  brovide  guidance  regarding  the 
recomme  ided  content  and  format  for 
submittii  g  petitions.  EPA  must  respond 
to  petitiohs  within  180  days  either  by 
initiating  a  rulemaking  or  by  publisUng 
an  explanation  of  why  the  petition  is 
denied.  Qfa  May  23, 1991  (56  PR  23703), 
EPA  issued  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  members  of  the 
section  3113  metal  compound  categories. 

n.  Expla  lation  for  Expansion  of  the 
EPCRA  S  action  313  Chemical  List 

A.  Genet  li  Rationale 

The  T(  xics  Release  Inventory  (TRI), 
through  pe  public  access  provisions  of 
EPCRA.  las  proven  to  be  one  of  the 
most  powerfril  forces  in  empowering  the 
Federal  government,  State  governments. 


industry, 


general  public,  to  fully  participate  in  an 


informec 


JMI 


environmental  groups,  and  the 


dialogue  about  the 


enviroiunental  impacts  of  toxic 
chemicals  in  the  United  States. 

A  major  section  of  EPCRA.  which 
Congress  passed  in  1986,  resulted  in  the 
creation  of  the  Toxics  Release  Inventory. 
TRI  is  a  publicly  available  data  base  that 
provides  quantitative  information  on 
toxic  chemical  releases,  transfers, 
recycling,  and  disposal.  With  the 
collection  of  this  information  for  the 
first  time  in  1987,  came  the  ability  for 
the  public,  government,  and  the 
regulated  commimity  to  understand  the 
magnitude  of  chemical  emissions  in  the 
United  States;  to  compare  chemical 
releases  and  transfers  of  chemical 
wastes  among  States,  industries, 
facilities,  and  enviroiunental  media;  and 
perhaps  most  importantly,  to  assess  the 
need  to  reduce  and  where  possible, 
eliminate  these  releases  and  transfers. 
TRI  enables  all  interested  in 
environmental  progress  to  establish 
credible  baselines,  to  set  realistic  goals, 
and  to  measure  progress  over  time,  in 
meeting  those  goals.  The  TRI  system  has 
become  a  neutral  yardstick  by  which 
progress  can  be  measiired  by  all 
interested  parties. 

The  original  list  of  chemicals  for 
which  reporting  was  required  consisted 
of  320  chemicals  and  chemical 
categories.  The  list  was  a  combination  of 
the  Maryland  Chemical  Inventory 
Report  List  of  Toxic  or  Hazardous 
Substances  and  the  New  Jersey 
Environmental  Hazardous  Substance 
List.  The  combination  of  these  two  lists 
provided  a  sound  and  logical  starting 
point  for  the  national  TRI  program. 
Recognizing  however  that  the  list  would 
need  to  be  a  dynamic  one,  EPCRA 
specifically  authorizes  additions  to  and 
deletions  from  the  list.  To  date,  EPA  has 
added  16  chemicals  to  the  list  and  has 
deleted  12  chemicals  from  the  list. 

With  5  years  experience  behind  the 
program,  EPA,  other  federal  agencies. 
Congress,  and  the  public  have 
recognized  the  need  to  expand  the  TRI 
list  beyond  the  original  chemicals  and 
chemical  categories  and  beyond  the 
relatively  limited  reporting  universe. 
(Currently  reporting  is  only  required 
from  fadUties  that  fall  within  Uie 
manufacturing  Standard  Industrial 
Classification  (SIC)  codes  20  through  39 
that  meet  certain  thresholds). 

While  the  data  on  the  chemicals  that 
are  covered  have  allowed  the  public  and 
private  sectors  to  be  informed  and 
involved  in  environmental 
decisionmaking  as  they  never  were 
before,  it  has  become  increasingly 
evident  to  those  same  constituents  that 
they  have  access  to  information  on  a 
relatively  small  niunber  of  important 
chemicals.  Congress  has  echoed  this 
recognition  in  the  Right-to-Know  More 


bills  that  were  put  forward  in  the  102nd 
Congress.  EPA  and  State  regulatory 
agencies  have  integrated  TRI 
information  as  a  critical  component  in 
their  environmental  decisionmaking 
and  in  many  cases  are  constrained  by 
the  lack  of  similar  information  on 
chemicals  of  concern  not  covered  by  the 
TRI.  While  the  TRI  has  been  successful 
in  focusing  attention  on  the  initial  list 
of  chemicals  and  in  many  cases 
fostering  emissions  reductions  and 
prevention  activities,  that  same  focus 
has  highlighted  the  need  to  expand 
beyond  that  initial  list  and  to  include 
additional  chemicals  that  exhibit  similar 
toxicity  characteristics.  This  proposal  is 
one  of  the  first  in  a  series  of  actions  that 
EPA  plans  to  use  to  expand  the  coverage 
of  the  TRI.  This  first  phase  will  focus  on 
adding  chemicals,  followed  by  a  second 
phase  that  will  identify'  additional 
facilities  for  inclusion.  EPA  is 
considering  a  third  phase,  which  would 
look  at  modification  of  the  data 
elements  currently  required  by  TRI. 

In  conjunction  with  these  expansion 
activities  EPA  has  been  considering 
whether  other  adjustments  are  needed 
in  the  scope  of  the  TRI  program.  EPA 
received  petitions  from  the  Small 
Business  Administration  and  the 
American  Feed  Industry  Association 
seeking  an  exemption  for  "small 
sources"  (i.e.  those  facilities  that  file 
TRI  forms  v^ith  zero  or  small  release 
estimates).  EPA  previously  put  those 
petitions  out  for  public  comment  and, 
on  review,  believes  there  is  substantial 
merit  to  the  general  concerns  raised  in 
the  petitions. 

The  Agency's  plan  for  proceeding  on 
the  small  source  issue  would  include 
the  following  steps.  EPA  is  examining 
four  options  for  establishing  a  small 
release  exemption  from  the  TRI 
reporting  obligation:  Cutoffs  at  zero,  500 
pounds,  1.000  pounds,  and  5,000 
pounds.  EPA  will  provide  the  public 
with  a  report  on  these  four  options  by 
the  end  of  January.  This  analysis  will 
consider  what  data  might  not  be 
available  at  both  the  national  and 
community  level,  and  the  cost  savings 
to  the  government  and  to  industry  of  the 
four  exemption  levels.  EPA  plans  to 
hold  a  public  meeting  in  February  for 
discussion  of  the  report.  Based  on  this 
feedback,  EPA  will  then  design  a 
regulatory  strategy'  that  will  align  the 
small  source  issue  with  final  action  on 
today's  proposal.  The  Agency- s 
objective  will  be  to  minimize 
unnecessary  data  collection  and 
reporting  by  facilities,  including  for  the 
chemicals  identified  in  today's 
proposal. 


B.  Development  of  the  Chemical 
Addition  Candidates 

As  a  starting  point  for  screening 
candidates  for  addition  to  the  toxic 
chemical  list  under  EPCRA  section  313, 
EPA  chose  to  examine  the  lists  of 
chemicals  regulated  or  identified,  as  of 
concern,  under  various  environmental 
statutes  including:  (1)  Section  112(b)  of 
the  Clean  Air  Act  (CAA)  as  amended  in 
1990  (Hazardous  Air  Pollutants);  (2) 
section  602(b)  of  the  CAA  (Class  II 
ozone  depleting  substances);  (3)  section 
307(a)  of  the  Clean  Water  Act  (CWA) 
(Priority  Pollutant  List);  (4)  Federal 
Insecticide.  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  Active  higredients, 
including  Special  Review,  Canceled/ 
Denied  or  Suspended,  and  Restricted 
Use  Pesticides;  (5)  section  302  of  EPCRA 
(Extremely  Hazardous  Substances);  (6) 
section  102  of  the  Comprehensive 
Enviroiunental  Response, 
Compensation,  and  Liabilitv  Act 
(CERCLA):  (7)  secUon  300l'of  the 
Resource  Conservation  and  Recover^' 
Act  (RCRA)  and  chemicals  Hsted  at  40 
CFR  261.33(e)  and  (f)  and  Appendix 
VIII;  (8)  section  1412  of  the  Safe 
Drinking  Water  Act  as  amended;  (9) 
certain  diemicals  subject  to  the  Toxics 
Substance  Control  Act  (Existing 
Chemicals);  and  (10)  the  State  of 
California  Safe  Drinjdng  Water  and 
Toxic'Enforcement  Act  of  1986 
(Proposition  65)  (List  of  Chemicals 
Known  to  the  State  to  Cause 
Reproductive  Toxicity). 

In  addition,  EPA  considered 
chemicals  designated  as  possible, 
probable,  or  known  carcinogens  in  the 
Monographs  of  the  International  Agency 
for  Research  on  Cancer  (L\RC)  and  the 
6th  Annual  Report  on  Carcinogens  of 
the  National  Toxicology  Program  (NTP), 
U.S.  Department  of  Health  and  Human 
Services  (DHHS). 

From  this  initial  group  of  substances, 
EPA  excluded  chemicals  that  are 
already  listed  on  section  313  or  are 
already  reportable  under  one  of  the 
EPCRA  section  313  categories.  For 
example,  "cyanide,  total"  is  listed  under 
section  307(a)  of  the  CWA.  This  listing 
is  considered  to  be  a  subset  of  the 
EPCRA  section  313  cyanide  compounds 
categor)'  and  the  hydrogen  cyanide 
listing.  EPA  decided  not  to  propose 
listing  these  t>'pes  of  chemicals 
separately  because  they  are  already 
reportable  under  one  of  the  existing 
section  313  categories.  To  prioritize 
chemicals  for  possible  addition  to 
EPCR.\  section  313,  EPA  applied  a 
human  health  and  ecotoxicity  screen 
and  a  production  volume  screen,  which 
are  described  below.  The  results  of  the 
toxicity  screen  for  a  subset  of  these 


chemicals  were  presented  at  a  public 
meeting  on  ^y  29, 1992  (Ref.  4). 

Other  chemicals  were  also  removed 
from  consideration  for  this  rulemaking 
because  they  are  the  subjects  of  two 
recently  pubhshed  EPCRA  petition 
responses.  On  March  4, 1992,  EPA 
received  a  petition  from  Governor  Mario 
M.  Cuomo  of  New  York  and  the  Natural 
Resources  Defense  Council  (NRDC)  to 
add  80  chemicals  and  2  chemical 
categories  to  the  Ust  of  toxic  chemicals 
under  section  313  of  EPCRA.  All  of 
these  chemicals  and  chemical  categoric*' 
appear  on  the  RCRA  list  of  hazardous 
wastes  under  40  CFR  261.33(f)  and  as 
such  are  a  subset  of  the  chemicals 
screened  by  EPA.  EPA  responded  to  the 
petition  in  a  proposed  rulemaking  on 
September  8.  1992  (57  FR  41020)  and  in 
a  final  rule  adding  22  chemicals  on 
November  30,  1993  (58  FR  63500). 

On  December  3. 1991.  EPA  received  a 
petition  from  the  MUX.  Friends  of  the 
Earth,  and  the  Environmental  Defense 
Fund  to  add  hydrochlorofiuorocarbons 
(HCFCs)  to  the  list  of  toxic  chemicals 
imder  section  313  of  EPCRA.  The 
HCFCs  are  listed  under  section  602(b)  of 
the  CAA  as  Class  II  ozone  depleting 
substances  and  as  such  are  a  subset  of 
the  chemicals  screened  by  EPA.  EPA 
responded  to  the  petition  in  a  proposed 
rulemaking  on  June  24,  1992  (57  FR 
28159)  and  in  a  final  rule  adding  11 
HCFCs  on  November  30,  1993  (58  FR 
63496).  An  additional  16  HCFCs  not 
added  to  the  TRI  list  by  the  Novembei 
30, 1993  final  rule  are  proposed  for 
addition  in  this  rulemaking  (See  Unit 
IV.B.135.  of  this  preamble). 

1.  Toxicity  screen.  A  toxicity'  screen  is 
a  limited  review  of  readily  available 
toxicity  data  (e.g..  information  in  data 
bases  and  other  secondary'  sources)  that 
is  used  for  a  preliminary  categorization 
of  a  chemical. during  the  process  of 
selecting  candidates  for  possible  listing 
under  EPCRA  section  313.  The  toxicity 
screen  is  used  to  identify'  chemicals  for 
further  consideration  and  does  not 
reflect  a  final  determination  for  Usting  a 
chemical  under  EPCRA  section  313. 
Such  a  determination  can  only  be  made 
after  a  hazard  assessment  is  conducted 
(See  Unit  I1.B.3.  of  this  preamble).  The 
chemicals  identified  above  were 
screened  for  four  general  effect 
categories:  Acute  human  health  effects, 
cancer,  other  chronic  human  health 
effects,  and  ecological  effects. 

The  screening  criteria  associated  with 
each  of  the  effect  areas  used  in  the 
toxicity  screen  are  discussed  in  detail  in 
the  Re\ised  Draft  Hazard  Assessment 
Guidelines  for  Listing  Chemicals  on  the 
Toxic  Release  Inventory  (Draft  Hazard 
Assessment  Guidelines),  (Ref.  6).  The 
numerical  screening  values  reflected  in 
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the  Draft  Hazard  Assessment  Guidelines 
were  developed  to  capture,  in  the 
"sufficient  for  Bsting"  screening 
category,  ine  majority  of  cbemiods 
already  Usted  on  various  CERCLA  and 
EPOIA  lists,  and  thus  known  or 
suspected  to  be  toxic  and/or  hazardous. 
These  Draft  Hazard  Assessment 
Guidelines  contain  guidance  for  both 
the  screening  and  hazard  assessments  of 
chemicals  and  are  available  for  review 
in  the  *'  cket  associated  with  this 
rulemaking.  This  draft  docxunent  was 
distributed  at  a  public  meeting  on  May 
29, 1992.  A  final  version  of  these 
guidelines  has  not  yet  been  developed. 
Requests  for  further  information  about 
these  draft  guidelines  should  be 
addressed  to  the  person  identified  under 
•FOR  FURTHER  INFORMATION 
CONTACT." 

Based  on  the  results  of  this  screen,  the 
chemicals  were  preliminarily  placed  in 
one  of  three  screening  categories 
defined  in  the  Draft  Hazard  Assessment 
Guideline'::  "sufficient;"  "may  be 
sufficient; '  or  "insufficient."  EPA 
received  comment  in  response  to  the 
Draft  Hazard  Assessment  Guidelines 
that  objected  to  the  Agency's  use  of  the 
terms  "sufficient,"  "may  be  sufficient," 
and  "insufficient"  as  btles  for  the 
toxicity  screening  categories.  The 
commenter  claimed  that  these  terms  are 
appropriate  only  for  the  results  of  a 
hazard  assessment.  The  commenter 
stated  that  these  terms  should  not  be 
used  for  screening  categories  because 
the  toxicity  screen  only  identifies 
chemicals  for  further  consideration. 
EPA  agrees  that  the  screening  categories 
only  reflect  a  preliminary  determination 
on  each  chemical,  and  therefore,  to 
avoid  further  confusion,  will  refer  to  the 
screening  categories  as  "high  priority," 
"medium  priority,"  and  "low  priority" 
to  reflect  the  difference  between  a 
toxicity  screen  and  a  hazard  assessment. 
These  terr.s  will  be  used  throughout 
this  document  in  reference  to  the 
toxicity  screening  categories.  Chemicals 
that  were  categorized  as  "low  priority" 
during  the  screening  process  were  not 
considered  further  as  candidates  for 
addition  to  the  EPCRA  section  313  list 
in  this  rulemaking. 

2.  Production  volume  screen.  EPCRA 
section  313(f)  establishes  reporting 
thresholds  related  to  the  amount  of  a 
chemical  that  is  manufactured, 
processed,  or  otherwise  used.  iThe 
EPCRA  section  313  manufacture 
(includes  import)  and  processing 
thresholds  are  25,000  pounds  per 
facility  per  year.  The  otherwise  use 
threshold  is  10,000  pounds  per  facility 
per  year).  EPA  anticipates  that  the 
addition  of  chemicals  manufactured, 
imported,  processed,  or  used  in 


quantities  less  than  the  EPCRA  section 
313  voluine  thresholds  would  not  result 
in  the  submission  of  TRI  reports.  Thus, 
EPA  elec  ed  to  initially  focus  its 
attention  on  chemicals  likelv  to  yield 
reports.  J  .ccordingly,  EPA  also  screened 
potential  candidates  for  the  likelihood 
of  meetir  g  the  EPCRA  section  313 
volume  t  iresholds.  Chemicals  for  which 
there  wei  e  no  data  to  indicate  that  the 
chemical  is  likely  to  meet  or  exceed  the 
EPCRA  s  (ction  313  volume  thresholds 
were  not  considered  further  as  possible 
candidal «  for  addition  to  the  section 
313  list  a :  this  time. 

Produc  tion  volume  data  on  each  of 
the  chem  icals  were  gathered  primarily 
from  two  sources:  (1)  The  TSCA 
Chemica  Update  System  (1990);  and  (2) 
the  FIFR  ^  Section  7  Tracking  System. 
On  June    2. 1986  (51  FR  21438).  EPA 
promulgi  ted  a  rule  pursuant  to  section 
8(a)  of  Tl  CA  which  required 
manufac  urers  and  importers  to  report 
every  4  y  jars,  subject  to  c^ain 
threshoh  production  quantities  and 
other  ex(  lusions,  the  quantities  of 
chemica!  s  they  produced  (40  CFR  part 
710).  Am  ong  the  exceptions  to  the 
inventor  ■  update  rule  (lUR)  reporting 
were  pol  rmers,  biological  products, 
inorganic  substances,  and  chemicals 
produced  at  less  than  10,000  pounds,  all 
with  cermin  limitations.  Data  from  the 
lUR  is  maintained  in  EPA's  TSCA 
Chemical  U]>date  System  (CUS). 

Sectio^  7  of  FIFRA  provides  the 
Agency  \4ith  annual  production 
information  on  registered  pesticides. 
EPA  regulations  implementing  FIFRA 
section  71(40  CFR  part  167)  require  all 
manufacjurers  of  pesticidal  products 
(which  iicludes  formulated  pesticides, 
active  ingredients,  and  devices)  to 
submit  a  i  annual  report  detailing  the 
amount  <  f  each  type  of  pesticidal 
product  1  nanufactured,  sold  and 
distribut  d  during  the  past  year,  and 
estimates  1  to  be  manufactured,  imported, 
and  proc  jssed  during  the  current  year 
(40  CFR    67.85). 

For  ini  ustrial  inorganic  compounds 
not  subj«  ct  to  FIFRA  or  available  on 
CUS,  infi  )rmation  from  the  public 
literatun  was  used,  supplemented  \^ith 
informat  on  from  companies. 

3.  Haz  vd  ex'oluation.  EPA  conducted 
a  hazardlevaluation  for  each  of  the 
addition  candidates  that  resulted  from 
the  abov  i  analyses  and  determined 
based  oe  the  weight-of-the  evidence  if 
there  wa  >  sufficient  evidence  to 
establish  that  the  candidate  chemical 
met  the  <  tatutory  criteria  for  addition  to 
EPCRA  !  ection  313.  To  make  this 
determii  ation,  EPA  senior  scientists 
re\'iewe«  readily  available  toxicity 
informat  on  on  each  chemical  for  each 
of  the  fo  lowing  effect  areas:  acute 


himian  health  effects;  cancer  other 
chronic  human  effects;  and 
environmental  effects.  In  addition.  EPA 
reviewed,  where  appropriate, 
information  on  the  environmental  fate 
of  the  chemical. 

The  hazard  assessment  was 
conducted  in  accordance  with  relevant 
EPA  guideUnes  for  each  adverse  human 
health  or  environmental  effect  (e.g.,  the 
appropriate  guidelines  for  hazard 
evaluation  of  chemical  carcinogens  and 
for  the  type  of  evidence  required  to 
substantiate  a  determination  of 
carcinogenicity  are  the  Guideliites  for 
Carcinogen  Risk  Assessment  (Ref.  2)). 
The  guidelines  that  were  used  for  each 
effect  are  Agency  guidelines  that  are 
identified  in  the  Draft  Hazard 
Assessment  Guidelines  (Ref.  6).  During 
this  assessment  the  severity  and 
significance  of  the  effects  induced  by 
the  chemical,  the  dose  level  causing  the 
effect,  and  the  quality  and  quantity  of 
the  available  data,  including  the  nature 
of  the  data  (e.g.,  human 
epidemiological,  laboratory  animal, 
field  or  workplace  studies)  and 
confidence  level  in  the  existing  data 
base,  were  all  considered.  Where  a 
careful  review  of  the  scientific  data  for 
a  particular  chemical  results  in  a  high 
level  of  confidence  that  the  chemical 
causes  an  adverse  effect  at  relatively  low 
dose  levels,  EPA  believes  that  this 
evidence  is  sufficient  for  listing  the 
chemical  under  section  313.  On  the 
other  hand,  where  a  review  of  the 
scientific  data  indicates  that  the 
chemical  will  cause  various  adverse 
effects  at  moderate  dose  levels,  EPA 
believes,  based  on  the  total  weight-of- 
the-evidence,  that  there  is  sufficient 
evidence  for  listing  the  chemical  imder 
EPCRA  section  313. 

EPA  also  conducted  an  analysis  of 
exposure  for  each  chemical  or  chemical 
category  proposed  for  listing  under 
EPCR.V section  313(d)(2)(A)  (i.e.,  based 
on  adverse  acute  human  health  effects), 
and,  where  appropriate,  under  section 
313(d)(2)(C)  (i.e.,  based  on  adverse 
ecological  effects).  For  chemicals  listed 
under  EPCR^  section  313(d)(2)(A).  this 
analysis  included  estimated 
concentrations  of  the  chemical  at  or 
beyond  the  facility  site  boundary 
through  the  use  of  estimated  releases 
and  modelling  techniques.  EPA  requests 
comment  on  its  approach  in  considering 
exposure  as  a  part  of  its  evaluation  of 
these  chemicals  under  sections 
313(d)(2)(A)  and  (C). 

Based  on  this  anailysis  for  each  of  the 
chemicals  proposed  for  listing,  EPA 
determined  that  one  or  more  of  the 
statutory  criteria  were  met.  A  discussion 
of  EPA's  interpretation  of  the  EPCRA 
section  313  criteria  is  given  in  Unit  ID. 
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of  this  preamble.  A  discussion  of  the 
evidence  supporting  EPA's  proposal  to 
add  each  of  the  chemicals  to  EPCRA 
section  313  is  presented  in  Unit  IV.  of 
this  preamble  and  in  the  record 
supporting  this  proposed  rule. 

4.  Other  considerations.  EPA 
excluded  certain  chemicals  and 
chemical  categories  from  consideration 
for  proposed  listing  under  EPCRA 
section  313  in  this  rulemaking  for  a 
number  of  reasons.  Some  chemicals 
were  identified  only  as  environmental 
degradation  products  rather  than 
chemicals  that  are  manufactured, 
processed,  or  otherwise  used  by  a 
facility.  These  chemicals  will  only  be 
present  in  the  environment  as  a  result 
of  the  release  into  the  environment  of 
precursor  chemicals.  If  the  degradation 
product  meets  the  toxicity  criteria  of 
EPCRA  section  313.  the  precursor 
chemical  may  be  considered  for  listing 
on  EPCRA  section  313.  The  degradation 
product  would  not  be  considered  for 
listing  on  EPCRA  section  313  because  a 
facility  subject  to  EPCRA  section  313  is 
only  required  to  file  a  TRI  report  for  a 
chemical  that  it  manufactures, 
processes,  or  otheruise  uses,  within  the 
facility  boundaries.  Therefore,  EPA  does 
not  believe  that  it  is  appropriate  to 
consider  listing  such  chemicals  at  this 
time. 

Some  of  the  lists  reviewed  by  EPA 
included  listings  that  represented  waste 
streams  from  particular  processes.  These 
waste  streams,  such  as  coke  oven 
emissions,  are  not  discrete  chemicals  or 
chemical  categories,  but  contain  a  wide 
range  of  chemicals,  many  of  which  are 
currently  listed  individually  on  EPCRA 
section  313.  The  focus  of  this 
rulemaking  is  on  the  addition  of  specific 
chemicals  and  chemical  categories  and, 
as  such.  EPA  believes  that  these  waste 
streams  are  inappropriate  for  listing 
under  EPCRA  section  313  at  this  time. 

EPA  also  excluded  chemicals  whose 
only  identified  toxicity  concern  was  a 
resuh  of  their  status  as  a  volatile  organic 
compound  (VOC).  VOCs  contribute  to 
the  formation  of  tropospheric  ozone 
which  causes  a  number  of  health-related 
and  environmental  problems.  EPA 
continues  to  believe  that  VOCs  meet  the 
hsting  criteria  of  EPCRA  section  313. 
However,  EPA  intends  to  address  the 
issue  of  how  VOCs  should  be  listed  on 
EPCRA  section  313  separately. 
Therefore,  chemicals  whose  only 
identified  toxicity  concern  is  due  to 
their  status  as  VOCs  were  excluded  from 
consideration  at  this  time. 

EPA  also  identified  chemicals  that  are 
routinely  manufactured,  processed,  or 
otherwise  used  at  levels  far  below  the 
reporting  thresholds  of  EPCRA  section 
313.  These  chemicals  are  not  expected 


to  ever  be  manufactured,  processed,  or 
otherwise  used  in  quantities  at  or  above 
these  reporting  thresholds.  In  this 
proposed  rulemaking,  EPA  is  attempting 
to  add  chemicals  to  EPCRA  section  313 
that  are  manufactured,  processed,  or 
otherwise  used  in  quantities  greater 
than  the  EPCRA  section  313  volume 
thresholds  and  thus  would  result  in  the 
submission  of  TRI  reports. 
Consequently,  chemicals  that  are 
manufactured,  processed,  or  otherwise 
used  in  quantities  less  than  the  EPCRA 
section  313  volume  thresholds  were 
excluded  from  further  consideration  at 
this  time,  because  no  reports  would  be 
filed  under  EPCRA  section  313  for  such 
chemicals. 

Some  of  the  chemicals  that  are 
manufactured,  processed,  or  othenvise 
used  below  the  EPCRA  section  313 
activity  thresholds,  particularly  those 
chemicals  that  are  manufactured  in 
trace  amounts  in  waste  streams,  are 
highly  toxic  at  very  low  dose  levels  and 
have  physical,  chemical,  or  biological 
properties  that  make  the  chemicals 
persist  for  extended  periods  in  the 
environment,  and  bioaccumulate 
through  the  food  chain.  Persistent 
bioaccumulative  toxic  chemicals,  such 
as  dioxins.  are  of  particular  concern  in 
ecosystems  such  as  the  Great  Lakes 
Basin  due  to  the  long  retention  time  of 
the  individual  lakes  and  the  cycling  of 
the  chemical  fi-om  one  component  of  the 
ecosystem  to  another.  EPA  may 
reconsider  in  the  future  the  issue  of 
listing  such  chemicals  in  a  manner 
which  would  result  in  the  submission  of 
TRI  reports.  EPA  requests  comment  on 
the  following:  Is  it  appropriate  to  list 
such  chemicals  on  EPCRA  section  313? 
If  EPA  were  to  add  this  t\-pe  of  chemical 
to  EPCRA  section  313,  what 
modifications  to  EPCRA  section  313, 
such  as  lowering  the  reporting 
thresholds  and  modifying  the  de 
minimis  in  mixture  exemptions  (40  CFR 
part  372.38),  would  be  required  to 
insure  that  release  and  transfer 
information  would  be  collected? 

m.  EPCRA  Section  313  Statutory 
Criteria 

EPCRA  section  313(d)(2)  sets  out 
criteria  for  adding  chemicals  to  the  list 
of  chemicals  subject  to  reporting  under 
section  313(a).  For  a  chemical  (or 
category  of  chemicals)  to  be  added  to 
the  EPCRA  section  313(c)  list  of  toxic 
chemicals,  the  Administrator  must 
determine  whether,  in  her  judgement, 
there  is  sufficient  evidence  to  establish 
anv  one  of  the  following: 

(A)  The  chemical  is  loiown  to  cause 
or  can  reasonably  be  anticipated  to 
cause  significant  adverse  acute  human 
health  effects  at  concentration  levels 


that  are  reasonably  likely  to  exist 
beyond  facility  site  boundaries  as  a 
result  of  continuous,  or  frequently 
recurring,  releases. 

(B)  The  chemical  is  known  to  cause  or 
can  reasonably  be  anticipated  to  cause 
in  humans- 

(i)  cancer  or  teratogenic  effects,  or 
(ii)  serious  or  irreversible- 
(I)  reproductive  dysfunctions, 
(n)  neurological  disorders, 
(m)  heritable  genetic  mutations,  or 
(IV)  other  chronic  health  effects. 

(C)  The  chemical  is  known  to  cause  or 
can  reasonably  be  anticipated  to  cause, 
because  of~ 

(i)  its  toxicity, 

(ii)  its  toxicity  and  persistence  in  the 
environment,  or 

(iii)  its  toxicity  and  tendency  to 
bioaccumulate  in  the  environment,  a 
significant  adverse  effect  on  the 
environment  of  sufficient  seriousness, 
in  the  judgement  of  the  Administrator, 
to  warrant  reporting  under  this  section. 

To  remove  a  chemical  from  the 
section  313(c)  list,  the  Administrator 
must  determine  that  there  is  not 
sufficient  evidence  to  establish  any  of 
the  criteria  described  above  as  required 
by  EPCRA  section  313(d)(3).  Thus,  the 
criteria  for  listing  or  delisting  a 
chemical  are  identical.  However, 
whereas  EPA  can  add  a  chemical  if  only 
one  of  the  criteria  is  met,  it  can  only 
delete  a  chemical  if  none  of  the  criteria 
are  met. 

To  ascertain  whether  there  is 
sufficient  or  insufficient  evidence  to 
determine  that  the  statutory  criteria  are 
met  for  listing  a  chemical,  EPA  conducts 
a  hazard  assessment  on  the  chemical 
and  determines  based  on  the  weight-of- 
the-evidence.  whether  the  chemical  can 
reasonably  be  anticipated  to  cause  any 
of  the  adverse  effects  specified  in 
EPCRA  section  313(d)(2).  The  hazard 
analysis  is  described  above  in  Unit 
II.B.3.  of  this  preamble.  EPA's 
interpretation  of  the  specific  statutory 
criteria  follows. 

1.  Section  313(d)(2)(A)  (acute  human 
health  effects).  To  determine  whether 
the  section  313(d)(2)(A)  "acute  human 
health  effects"  criterion  is  met,  EPA 
must  examine  the  adverse  effects 
associated  with  the  chemical,  the 
"concentration  levels"  which  would 
cause  acute  human  health  effects,  and 
the  likelihood  of  such  levels  existing 
"beyond  facility  site  boundaries  as  a 
result  of  continuous,  or  &«quently 
recurring,  releases."  Such  a 
determination  may  include,  among 
other  factors,  consideration  of 
production  processes,  workplace 
procedures,  pollution  controls,  and  the 
volume  and  pattern  of  production,  use, 
and  release,  as  well  as  other  chemical- 
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specific  factors.  EPA  believes  that  to 
make  the  section  313(d)(2)(A) 
determination  it  must  demonstrate  that 
a  chemical  can  reasonably  be 
anticipated  to  be  released  in  quantities 
that  result  in  concentration  levels,  or 
within  a  reasonable  margin  of  exposure 
of  the  concentration  levels,  that  would 
be  expected  to  cause  acute  human 
health  effects  beyond  the  facility  site 
boundary.  The  margin  of  exposure 
applied  is  dependent  upon  the  type  of 
hazard  data  (e.g.,  data  in  animals  versus 
human]  and  the  confidence  in  this 
hazard  data  base  for  acute  effects  (e.g., 
sufficiency  of  the  hazard  data). 
However,  EPA  is  not  required  to  make 
a  facility-specific  finding,  nor  is  it 
necessary  i^i  EPA  to  demonstrate  that 
these  concentration  levels  or  effects 
occur  at  or  near  any  particular  facility 
(Ref.  1).  Furthermore.  "EPA  may,  but  is 
not  required  to,  conduct  new  studies  or 
risk  assessments  or  perform  site-specific 
analyses  to  establish  actual  ambient 
concentrations  or  to  document  adverse 
effects  at  any  particular  location"  (Ref. 
1).  Nor  is  EPA  limited  to  considering 
concentration  levels  and  potential  acute 
human  health  effects  at  the  "fenceline." 
Rather,  the  phrase  "beyond  facility  site 
boundaries"  reflects  Congress' 
recognition  that  the  "highest 
concentration  to  which  persons  outside 
the  site  boimdary  may  be  exposed" 
could  occur  at  "any  point  outside  the 
boundaries  of  the  site  on  which  the 
facility  is  located,"  including,  for 
example,  where  an  air  emissions  plume 
cools  and  settles  to  the  ground  (Ref.  1). 
Therefore,  r?A  believes  that  to  make  a 
finding  under  EPC31A  section 
313(d)(2)(A),  the  Agency  may  estimate 
concentrations  at  or  beyond  the  facility 
site  boundary  through  the  use  of 
estimated  releases  and  modelling 
techniques.  The  term  "continuous  or 
frequently  recurring  releases"  is 
included  only  to  distinguish  routine 
releases  that  are  a  normal  consequence 
of  the  operation  of  a  facility  from  the 
episodic  and  accidental  releases  that  are 
subject  to  EPCRA  section  304  (Ref.  1). 
As  such,  EPA  believes  that  episodic  and 
accidental  releases  are  not  pertinent  in 
a  determination  that  a  chemical  meets 
the  section  313(d)(2)(A)  criterion. 
2.  Section  313(dH2)(B)  (chronic 
human  health  effects).  In  contrast  to  the 
section  313(d)(2)(A)  criterion,  section 
313(d)(2MB)  does  not  require 
consideration  of  either  the  nature  aiKl 
frequency  cf  releases  or  concentration 
levels  at  facility  site  boundaries.  Rather, 
section  313(d)(2)(B)  is  focused  solely  on 
whether  the  chemical  is  known  or  can 
reasonably  be  anticipated  to  cause 
cancer,  teratogenicity,  or  other  serious 
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or  irreve  -sible  chronic  human  health 
effects.  (  onsequently.  EPA  believes  that 
it  is  suff  cient  to  consider  only  the 
toxicity  pf  the  subject  chemical  to  make 
the  section  313(d)(2)(B)  determination. 

3.  Secion  313(d)(2)(C)  (environmental 
effects).  The  section  313(d)(2)(C) 
criterion  requires  EPA  to  consider  a 
chemica  's  potential  to  cause  significant 
adverse  i  iffects  on  the  environment.  The 
statute  directs  EPA  to  base  its 
determii  ation  on  a  consideration  of  the 
toxicity  >f  the  chemical,  either  alone  or 
in  comb;  nation  with  the  persistence  of 
the  chen  ical  or  the  potential  for  the 
chemica  to  bioaccumulate.  Ck>ngress 
intende<  that  EPA  consider  a  broad 
range  of  jnvironmental  effects  when 
making  i  determination  under  section 
313(d)(2  (C). 

In  dete:  mining  what  constimtes  a 
siguificar  t  adverse  effect  on  the 
enviromr  Bnt...the  Administrator  should 
consider  he  extent  to  which  the  toxic 
chemical  causes  or  can  reasonably  be 
anticipate  d  to  cause  any  of  the  following 
adverse  r  actions,  even  if  restricted  to  the 
immedial ;  vicinity  adjacent  to  the  site:  (1) 
Gradual  c  r  sudden  changes  in  the 
composit  on  of  animal  life  or  plant  life, 
including  fungal  or  microbial  organisms  in 
an  area.  (  :)  Abnormal  number  of  deaths  of 
organism  i  (e.g.  fish  kills).  (3)  Reduction  of 
the  repro  iuctive  success  or  the  vigor  pf  a 
species.  ( I)  Reduction  in  agricultural 
productiA  ity.  whether  crops  or  livestock.  (5) 
Alteratioi  is  in  the  behavior  or  distribution  of 
a  species  (6)  Long  lasting  or  irreversible 
contamin  ition  of  components  of  the  physical 
enviromi  ent.  especially  in  the  case  of 
groundwi  iter,  and  surface  water  and  soil 
resources  that  have  limited  self-cleansing 
capability  (Ref.  1). 

EPA  b  elieves  that  the  environmental 
effects  c  iterion  inherently  contains  a 
limited  i  ixposure  component  because  of 
the  statutory  requirement  for  EPA  to 
find  a  "significant  adverse  effect  on  the 
environ!  aent  of  sufficient  seriousness, 
in  the  ju  dgment  of  the  Administrator,  to 
warrant  reporting"  under  EPCRA 
section  il3.  Unlike  section  313(d)(2)(B). 
where  EPA  only  has  to  determine 
whethei  certain  kinds  of  effects  are 
"knovkTi  or  reasonably  anticipated"  to 
occur,  a  ction  313(d)(2)(C)  requires  EPA 
to  find  tpe  effect  to  be  of  sufficient 
seriousdess  to  warrant  reporting,  which 
impUes  Ihe  p>ossibi)ity  that  under 
certain  Circumstances,  a  chemical  that 
could  theoretically  cause  a  significant 
adverse  pffect  on  the  enviroiunent  is 
unlikely  to  cause  one  of  a  magnitude  to 
warrantiUsting. 

The  extent  to  which  exposure  is 
factored!  into  EPA's  determination 
dependi  upon  the  inherent  toxicity  of  a 
cbemia  1.  and  a  variety  of  other 
chemia  1-specific  characteristics.  EPA 
believer  that  when  a  chemical  is 
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inherently  extremely  toxic,  that  is,  it  is 
toxic  at  very  low  dose  levels,  an 
exposure  assessment  is  not  necessary 
because  even  minimal  releases  of  such 
a  chemical  may  reasonably  be 
anticipated  to  result  in  significant 
adverse  environmental  effects.  In  such 
cases,  EPA  could  rely  on  toxicity  alone 
under  section  313(d)(2)(C)(i)  as  a  basis 
for  listing. 

However,  for  chemicals  that  exhibit 
adverse  effects  upon  the  environment 
solely  based  on  toxicity  at  moderately 
low  doses,  EPA  believes  that 
consideration  of  potential  exposure  is 
warranted  because  minimal  releases 
may  not  result  in  significant  adverse 
effects  upon  the  environment.  These 
exposure  considerations  may  include, 
among  other  factors,  pollution  controls, 
the  volume  and  pattern  of  production, 
use,  and  release,  environmental  fate,  as 
well  as  other  chemical-specific  factors, 
and  the  use  of  estimated  releases  and 
modelling  techniques. 

EPCRA  sections  313(d)(2)(C)(ii)  and 
(iii)  allow  EPA  to  consider  the  impacts 
of  other  characteristics  of  a  chemical. 
Where  a  chemical  exhibits  significant 
adverse  effects  in  the  environment 
based  on  toxicity  and  p>ersistence  or 
toxicity  and  bioaccumulation  at  very 
low  to  moderately  low  dose  levels,  EPA 
believes  that  exposure  considerations 
are  not  required  in  addition  to  those 
considerations  implicit  in  evaluation  of 
the  chemical's  potential  for  persistence 
and  bioaccumulation.  This  is  because 
even  minimal  releases  of  the  chemical 
may  result  in  elevated  concentrations  in 
the  environment  or  in  an  organism  that 
can  reasonably  be  anticipated  to  result 
in  significant  adverse  effects.  This 
reflects  the  increased  likehhood  that 
there  will  be  exposure  to  a  chemica)  that 
persists  due  to  its  longer  residence  time 
in  the  environment.  Repeated  minima) 
releases  of  a  persistent  chemical  may 
result  in  elevated  concentrations  in  the 
environment.  For  a  chemical  that 
bioaccumulates,  even  low  levels  of  the 
chemical  in  the  environment  may  result 
in  increased  concentrations  in  an 
organism.  Therefore,  evaluation  of  a 
chemical's  persistence  or 
bioaccumulation  potential  may  be 
considered  the  functional  equivalent  of 
an  exposure  analysis. 

In  addition,  for  chemicals  which 
induce  well-established  adverse  effects, 
e.g.  chlorofluorocarbons,  which  cause 
stratospheric  ozone  depletion.  EPA 
believes  that  an  exposure  assessment  is 
unnecessary.  EPA  believes  that  these 
chemicals  typically  do  not  affect  solely 
one  or  two  species  but  rather  affect 
changes  across  a  whole  ecosystem.  EPA 
believes  that  these  effects  are  of 
sufficient  seriousness  that  additional 


exposure  coosideiations  are  not 
warranted  because  of  the  scope  of  their 
impact  and  the  well-documented 
evidence  supporting  the  adverse  effects. 
EPA  requests  comment  on  its  approach 
for  considering  exposure  as  a  part  of  its 
evaluation  for  listing  of  these  chemicals 
under  section  313(d)(2KC). 

In  Unit  IV.B.  of  this  preamble.  EPA 
identifies  each  of  the  chemicals 
proposed  for  addition  to  EPC31A  section 
313  and  the  specific  statutory  criteria 
upon  which  the  proposed  addition  is 
based. 

IV.  EPA's  Technical  Review 

A.  Introduction 

Data  on  the  chemicals  and  chemical 
categories  were  reviewed  for  evidence 
indicating  adverse  scute  and  chronic 
toxicity,  carcinogenicity,  mutagenicity, 
developmental  and  reproductive  effects, 
neurotoxicity,  and  environmental 
effects.  Information  on  the 
environmental  fate  was  also  reviewed. 

For  each  chemical  proposed  for 
addition  to  EPCRA  section  313  in  this 
rulemaking,  EPA  conducted  an 
extensive  hazard  assessment,  and, 
where  appropriate,  an  analysis  of 
exposure,  to  determine  whether  the 
chemical  met  one  or  more  of  the  EPCRA 
section  313(d)(2)  listing  criteria.  This 
hazard  assessment  is  discussed  in  detail 
in  Unit  II.B.3  of  this  preamble.  Only 
after  this  careful  review  was  a  final 
determination  made  as  to  whether  one 
of  the  EPCRA  secUon  313(d)(2)  listing 
criteria  was  met  for  each  individual 
chemical  or  chemical  category  proposed 
for  listing  below.  EPA  need  only  show 
that  one  of  the  listing  criteria  is  met  in 
order  to  list  a  chemical  or  chemical 
category  under  EPCRA  section  313.  The 
information  summarized  below  for  each 
chemical  or  chemical  category 
represents  the  key  data  elements  that 
lead  EPA  to  believe  that  there  is 
sufficient  evidence  to  establish  that  one 
of  the  section  313(d)(2)  listing  criteria  is 
met.  A  more  extensive  review  of  the 
existing  data  base  for  each  diemical  or 
chemical  category  proposed  for  listing, 
which  reflects  the  entire  weight-of-the- 
evidenoe  considered  by  EPA.  is 
contained  in  following  support 
doamients:  Support  Document  for  the 
Addition  of  Chemicals  from  Federal 
Insecticide,  Funpdde.  Rodenticide  Act 
(FIFRA)  Active  Ingredients  to  EPCRA 
Section  313  (Ref  3);  Physical  Properties 
and  Environmental  Fate  of  Some  TBI 
Expansion  Chemicals  (Ref.  S);  Support 
Document  for  Ae  Addition  afCheaUcak 
from  Section  112(b)  of  the  Clean  Air  Act 
Amendments  and  CMorinated  Paraffins 
to  EPCRA  Section  313  (Ref.  7);  and 
Support  Document  for  the  Health  and 


Ecological  Toxicity  Review  of  TRf 
Expansion  Chemicals  (Ret  8).  These 
support  documents  contain  a  complete 
list  of  the  refereiuss  (wkich  can  be 
found  in  the  public  record  for  this 
proposed  rulemaking  that  were  used  in 
support  of  these  proposed  additions. 

A  list  of  the  313  chemicals  and 
chemical  categories  and  their  Chemical 
Abstract  Service  (CAS)  number,  where 
appropriate,  follows. 

1.  Abamectin  (Avermectin  Bl)  (CAS  No. 
071751-41-2) 

2.  Acephate  (Acetylphospboramidothiok: 
acid  0,SHiimethyl  ester)  (CAS  No.  030560- 
19-1) 

3.  Acifluorfen  sodium  sah  (5-{2-Chloro-4- 
(triflouromethyl)phenoxy)-2-nitro-ben2oic 
acid,  sodium  salt)  (C^S  No.  062476-59-9) 

4.  Alechter  (CAS  No.  015972'60-«) 

5.  Aldicart)  (CAS  No.  0001 16-06-3) 

6.  d-trans-Allethrin  [d-trans-Chrysanthemic 
acid  of  d-allethrone]  (CAS  No.  028057-48-9) 

7.  Allylamine  (CAS  No.  000107-11-9) 

8.  Aluminum  phosphide  (CAS  No.  020859- 
73-8) 

9.  Ametryn  (N-Ethyl-N'-(l-methylethyl)-6- 
(methylthio)-l,3,5,triarine-  2,4  diamine) 
(CAS  No.  000834-12-8) 

10.  Amitraz  (CAS  No.  033089-61-1) 

11.  Anilazine  (4.6-Dichloro-N-(2- 
chlorophenyl)-l  ,3 ,5-triazin-2-amine)  (CAS 
No.  000101-05-3) 

12.  Atrazine  (6-Chloro-N-ethyl-N'-(l- 
methylethyl)-l,3.5,tria2ine-2,4-diamine) 
(CAS  No.  001912-24-9)  . 

13.  Bendioca^  (2,2-Dimethyl-l,3- 
benzodioxol-4-ol  methylcart}2^te)  (CAS  No. 
022781-23-3) 

14.  Benfluralin  (N-Butyl-N-ethyl-2.6- 
dinitro-4-(trifluoromethyl)  benzenamine) 
(CAS  No.  001861-40-1) 

15.  Benomyl  (CAS  No.  017804-35-2) 

16.  o-Benzyl-p-chlarophenol  (CAS  No. 
000120-32-1) 

17.  Bifenthrin  (CAS  No.  082657-04-3) 

18.  Bis(trib\ityitin)  oxide  (CAS  No.  00005&- 
35-9) 

19.  Boron  trichloride  (CAS  No.  010294-34- 
5) 

20.  Boron  triQuoride  (CAS  No.  007637-07- 
2) 

21.  Bromacil  (5-Bromo-6-methyl-3-{l- 
methylpropyl)-2,4-(lH.3H)-  pyrimidinedione) 
(CAS  No.  000314-40-9) 

22.  Bromacil  lithium  salt  (2.4-(lH.3H)- 
Pyrimidinedione,  5-bromo-6-methyl-3-(l- 
methylpropyl),  lithium  sah)  (CAS  No. 
053404-19-6) 

23.  Bromine  (CAS  Na  007726-95-6) 

24.  l-Bromo-l-(bromomethyl)-1.3- 
propanedicarbonitrile  (CAS  Na  035691-65-7) 

25.  2-Bromo-2-nitropropanfl-l,3-diol 
(Bronopol)  (CAS  No.  0000S2-S1-7) 

26.  Bromoxynil  (3,S-I>ibromo-4- 
hydroxybenzonitrile)  (CAS  Na  0016B9-84-S) 

27.  Bromoxynil  octanoate  (Octanoic  acid, 
2.6-dibromo-4-cyanophenyl  ester]  (CAS  No. 
001689-99-2) 

28.  Brucine  (CAS  No.  000357-S7-3) 

29.  Butylate  (Bis-2- 
methylpropy1)caibamo&ioic  acid  S-ethyl 
ester)  (CAS  No.  002008-41-5) 

30.  Butylated  hydroxyanisole  (CAS  No. 
025013-16-5) 


31.  CI.  Acid  Red  114  (CAS  No.  006459-94- 

5) 

32.  CI.  Direct  Blue  218  {CAS  No.  028407- 
37-6) 

33.  Caidam  hypoditerite  (CAS  No. 
007778-54-3) 

34.  Caprolactam  (CAS  No.  000105-60-2) 

35.  CaibofuTan  (CAS  No.  001563-66-2) 

36.  Carbon  monoxide  (CAS  No.  000630-06- 
0) 

37.  Caiboxin  (5.6-Dihydi»-2-n»thyl-N- 
phenyl-l,4-oxathiin-3-carboxBmide)  (CAS 
No.  005234-68-4) 

38.  Chinomethionat  (6-Metliyl-l,3- 
dithiolo|4.5-b)quinoxalin-2-one)  (CAS  No. 
002439^1-2) 

39.  Chlorendic  acid  (CAS  No.  0e0115-2S- 
6) 

40.  Chlorimuron  ethyl  (Ethyl-2-I{((4-chloio- 
6-methoxyprimidin-2-yl)-carbonyH- 
amino)sulfonyl]benzoate)  (CAS  No.  090982- 
32-4) 

41.  Chlorinated  parafRns 

42.  l-(3-Chloroallyl)-3.5.7-triaM-l- 
azoniaadamantane  chloride  (CAS  No. 
004080-31-3) 

43.  p-ChloroaniliDe  (CAS  No.  000106-47-8) 

44.  5-Chloro-2-{2,4- 
dichlorophenoxylphenol  (CAS  No.  003330- 
34-5) 

45.  3-Chk>n>-2-metfayl-l-propene  (CAS  No. 
000563-47-3) 

46.  p-Chlorophenyl  isocyanate  (CAS  No. 
000104-12-1) 

47.  Chloropicrin  (CAS  No.  000076-06-2) 

48.  3-ChloTopropionitrile  (CAS  No. 
000542-76-7) 

49.  p-Chloro-o-toluidine  (CAS  No.  000095- 
69-2) 

50.  Chlorotrifluoromethane  (CPC-13)  (CAS 
No.  000075-72-9) 

51.  Chlorpyrifbs  methyl  (0,O-Dimetfayl-O- 
(3,5.5-trichloro-2-  pyridyDpbospkorothioate) 
(CAS  No.  005598-13-0) 

52.  ChlorsuIfuTon  (2-Chloro-N-|I(4- 
methoxy-6-methyl-l,3,5-tri82in-2- 
yl)amiDo}carboDyl]benzenesulfonamide) 
(CAS  No.  064902-72-3) 

53.  Clomazone  (2-1(2- 
Chlorophenyi)methyli-4.4-dimetfayl-3- 
isoxazolidinone)  (CAS  No.  081777-89-1) 

54.  Crotonaldehvde  (CAS  No.  004170-30-3) 

55.  Cyanazine  (CAS  No.  021725-46-2) 

56.  Cycloate  (CAS  No.  001134-23-2) 

57.  Cyclohexaool  (CAS  No.  000108-93-0) 

58.  Cyfluthrin  (3-(2,2-Dichloroetbenyl)-2.2- 
dimethylcyclopropanecarboxylic  acid, 
cyano(4-fluoro-3-pheaoxyphenyI)methyl 
ester)  (CAS  No.  068359-37-5) 

59.  Cyhalothrin  (3-(2-Chloro-3.3.3- 
trifluoro-1-propenyl)-2,2- 
dimethylcj'clopropanecarboxylic  acid 
cyano(3-phenoxyphenyl)methyl  ester)  (CAS 
Na  068085-«5-8) 

60.  Cyromazine  (N-Cydopropyl-1,3,5- 
triazine-2,4.6-trianune)  (CAS  No.  066215-27- 
8) 

61.  Dazomet  (TetTahydro-3.5-dimetbyl-2H- 
1.33-thiadiazioe-2-tluone]  (CAS  Na  000533- 
74-4) 

62.  Dazomet,  K>dium  salt  (2H-1,33- 
Thiadiazine-2-tbione,  tetrahydro-3,5- 
dimetfayl-,  ion(l-).  sodium)  (CAS  No.  053404- 
60-7) 

63.  2.4-DB  (CAS  No.  000094-82-6) 

64.  2.4-D  butoxyethyl  ester  (CAS  Na 
001929-73-3) 
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65.  2.4-D  butyl  ester  (CAS  No.  000094-80- 
4) 

66.  2,4-D  chloiocTOtyl  ester  (CAS  No. 
002971-38-2) 

67.  Desmedipham  (CAS  No.  013684-56-5) 

68.  2,4-D  2-ethyIhexyl  ester  (CAS  No. 
001928-43-4) 

69.  2,4-D  2-ethyl-4-methylpentyl  ester 
(CAS  Na  053404-37-8) 

70.  Diazinon  (CAS  No.  000333-41-5) 

71.  2.2-Dibromo-3-iiitrilopropionanude 
(CAS  No.  010222-01-2) 

72.  Dicamba  (3,6-Dichloro-2- 
methyoxybenzoic  acid)  (CAS  Na  001918-00- 
9) 

73.  Dichloran  (2.6-DichIoro-4-nitioaniliiie) 
(CAS  No.  000099-30-g) 

74.  3,3'-Dichlorobenzidine  dihydrochloride 
(CAS  Na  000612-83-9) 

75.  3,3'-Dichlorobeiizidine  sulfote  (CAS 
Na  064969-34-2) 

76.  trans-l,4-Dichloro-2-butene  (CAS  No. 
000110-57-6) 

77.  Dichloromethylphenylsilane  (CAS  No. 
000149-74-6] 

78.  Dichlorophene  (2,2'-Methylenebis(4- 
chlorophenol)  (CAS  No.  000097-23-4) 

79.  trans-l,3-Dichloropropene  (CAS  No. 
010061-02-6) 

80.  Diclofop  methyl  (2-(4-{2.4- 
Dichlorophenoxy]  phenoxyjpropanoic  acid, 
methyl  ester)  (CAS  No.  051338-27-3) 

81.  Dicyclopentadiene  (CAS  Na  000077- 
73-6) 

82.  Diethatyl  ethyl  (CAS  Na  038727-55-8) 

83.  Diflubenzuion  (CAS  No.  035367-38-5) 

84.  Diglycidyl  resorcinol  ether  (CAS  No. 
000101-90^) 

85.  Dimethipin  (2,3,-Dihydro-5,6-dimetbyl- 
i,4-dithiin  1.1,4,4-tetraoxide)  (CAS  No. 
05529a«4-7) 

86.  Dimethoate  (CAS  No.  000060-51-S) 

87.  3,3'-DimethoxybeiizidiQe 
dihydrochloride  (o-Dianisidine 
dihydrochloride)  (CAS  No.  020325-40^) 

88.  3,3'-Diniethoxybeazidine 
hydrochloride  (o-Dianisidine  hydrochloride) 
(CAS  No.  111984-09-9) 

89.  Dimethylamine  (CAS  No.  000124-40-3) 

90.  Dimethylamine  dicamba  (CAS  Na 
002300-66-5) 

91.  34'-Dimethylbenzidine 
dihydrochloride  (o-Tolidine 
dihydrochloride)  (CAS  Na  000612-82-8) 

92.  3,3'-Dimethylbenzidine 
dihydrofluoride  (o-Tolidine  dihydrofluoride) 
(CAS  Na  041766-75-0) 

93.  Dimethyl  chlorothiophosphate  (CAS. 
No.  002524-03-0) 

94.  Dimethyldichlorosilane  (CAS  No. 
000075-78-5) 

95.  N  J4-Dimethylf(»mamide  (CAS  No. 
000068-12-2) 

96.  2,6-Dimethylphenol  (CAS  No.  000576- 
26-1) 

97.  Dinocap  (CAS  No.  039300-45-3) 

98.  Dinoseb  (CAS  No.  000088-85-7) 

99.  Diphenamid  (CAS  No.  000957-51-7) 

100.  Diphenylamine  (CAS  Na  000122-39- 
4) 

101.  Dipotassium  endothall  (7- 
Oxabicyclo(2.2.1)heptane-2.3-dicarboxylic 
acid,  dipotassium  salt)  (CAS  Na  002164-07- 
0) 

102.  Dipropyl  isocinchomeronate  (CAS  No. 
000136-45-8) 


103.  Disodium  cyanodithioimidocarfoonate 
(CAS  NO.  000138-93-2) 

104. ;  ,4-D  isopropyl  ester  (CAS  No. 
000094  11-1) 

105. :  ,4-Dithiobiuret  (CAS  No.  000541-53- 
7)         I 

106.  tithiopyr  (2-(Dinuororaethyl)-4-(2- 
methylfiopyl)^(trifluoromethyl)-3,5> 
pyridindicarbotbioic  acid  S.S-dimethyl 
ester)  (CAS  No.  097886-45-8) 

107.  tiuron  (CAS  No.  000330-54-1) 

108.  |.4-D  2-octyl  ester  (CAS  No.  001917* 

ine  (Dodecylguanidine 
ite)  (CAS  No.  002439-10-3) 
.4-DP  (Dichlorprop)  (CAS  Na 
36-5) 

,4-D  propylene  glycol  butyl  ether 
S  No.  001320-18-9) 
,4-D  sodium  salt  (CAS  Na  002702- 

Ithoprop  (Phosphorodithioic  add  O- 
"ipropyl  ester)  (CAS  No.  013194- 

^thyl  dipropylthiocarbamate  (EPTC) 
(CAS  No.  000759-94-4) 
115.  Famphur  (CAS  No.  000052-85-7) 

'enarimol  (.alpha.-(2-Chlorophenyl)- 

l-chlorophenyl)-5- 

linemethanol)  (CAS  No.  060168-88-9) 

'enbutatin  oxide  (hexakis(2-methyI-2- 

>n)pyl)di8tannoxane)  (CAS  No. 

i) 
/enoxaprop  ethyl  (2-(4-((6-Chloro-2 
benzo3^zolyIen)oxy)phenoxy)propanoic  acid, 
ethyl  etter)  (CAS  No.  066441-23-4) 

119.  Fenoxycarb  {2-(4- 
Phenoxyphenoxy)ethyl]carbamic  acid  ethyl 
ester)  (CAS  No.  072490-01-8) 

120.  Fenpropathrin  (2,2,3,3- 

Tetram  sthylcyclopropane  carfooxylic  add 
cyano(  l-phenoxyphenyl)methyl  ester)  (CAS 
No.  03!  1515-41-8) 

121.  Fenthion  (O.O-Dimethyl  (>[3-methyl- 
4-(met  lylthio)  phenyl]  ester, 

phospi  orothioic  acid]  (CAS  No.  000055-38-9) 

122.  Fenvalerate  (4-Chloro-alpha-(l- 
methy  BthyUbenzeneacetic  add  cyano(3- 
phenozyphenyI)methyl  ester)  (CAS  Na 
051630-58-1) 

123.|'erbam 
(Tris(d|methylcarbamodithioato-S3')in>n) 
(CAS  I  >0.  014484-64-1) 

124.  Fluazifop  butyl  (2-(4-((5- 
(Triflu  jromethyl)-2-pyridinylJoxyI- 
pheno:  [ylpropanoic  add,  butyl  ester)  (CAS 
No.  06  )806-50-4) 

125.  Flumetralin  (2-ChIoro-N-(2,6-dinitro- 
4-(tri{I  ioromethyl)phenyl)-N-ethyl-6- 
fluoroienzenemethanamine)  (CAS  Na 
062924-70-3) 

126.  Fluorine  (CAS  Na  007782-41-4) 
127.iFluoiouracil  (5-Fluorouracil)  (CAS 

No.  0atX)51-21-8) 

128.  Fluvalinate  (N-[2-Chloro-4- 
(trifluoromethyl]phenyl]-DL-valine(-f)-  cyano 
(3-phe  ioxyphenyl]methyl  ester)  (CAS  Na 
06940  1-94-5) 

129.  Folpet  (CAS  Na  000133-07-3) 

130.  Fomesafen  (5-(2-Chloro-4- 
(triflui  Tomethyl)phenoxy]-N 

methy  sulfonyl)-2-nitrobenzamide)  (CAS  Na 
07217  1-02-0) 

131.  alpha-Hexachlorocydohexane  (CAS 
NO.  a  0319-84-6) 

132.  Hexaroethylene-l,6-dii80cyanate  (CAS 
No.  (H  D822-60-0) 


133.  n-Hexane  (CAS  No.  000110-54-3) 

134.  Hexazinone  (CAS  Na  051235-04-2) 

135.  Hydramethylnon  (Tetrahydio-S,5- 
dimethyl-2(lH)pyrimidinone{3-|4- 
(trifluoromethyl)phenyl]-l-(2- 
[4(trifluoTomeUiyl)  phenyl]ethenyl]-2 
propenylidenelhydrazone)  (CAS  No.  067485- 
29-4) 

136 — 151.  Hydrochlorofluorocaibons, 


JMI 


136.  Dichloropentafluoropropane  (CAS  No. 
127564-92-5) 

137.  l,3-Dichloro-1.1.2,3,3- 
pentafluoropropane  (HCFC-225ea)  (CAS  No. 
136013-79-1) 

138.  2,2-Dichloro-l,l,l,3,3- 
pentafluoropropane  (HCFC-225aa)  (CAS  Na 
128903-21-9) 

139.  l,l-Dichloro-l,2,3,3,3- 
pentafluoropropane  (HCFC-225eb)  (CAS  No. 
111512-56-2) 

140.  l,l-Dichloro-l,2,2,3,3- 
pentafluoropropane  (HCFC-225cc)  (CAS  Na 
13474-88-9) 

141. 1,3-Dichloro-l  .1,2,2,3- 
pentafluoropropane  (HCFC-225cb)  (CAS  No. 
000507-55-1) 

142.  l,2-DichloTO-l,l,3,3.3- 
pentafluoropropane  (HCFC-22Sda)  (CAS  No. 
000431-86-7) 

143.  3,3-Dichloro-l,l,l,2.2- 
pentafluoropropane  (HCFC-225ca)  (CAS  No. 
00O422-56-O) 

144.  2,3-Dichloro-l,l,1.2,3- 
pentafluoropropane  (HCFC-225ba)  (CAS  No. 
000422-48-0) 

145. 1,2-Dichloro-l, 1,2,3,3- 
pentafluoropropane  (HCFC-225bb)  (CAS  No. 
000422-44-6] 

146.  Dichlorofluoromethaoe  (HCFC-21) 
(CAS  No.  000075-43-4) 

147.  l,l,l,2-Tetrachloro-2-fluoroethane 
(HCFC-121a)  (CAS  No.  000354-11-0) 

148. 1,1,2,2-TetTachloro-l-fluoroethane 
{HCFC-121)  (CAS  Na  000354-14-  3) 

149.  l,2-Dichloro-l,l-difluoToethane 
(HCFC-132b)  (CAS  No.  001649-08-7) 

150.  2-Chloro-l,l,l-trifluoroethane  (HCPC- 
133a)  (CAS  No.  000075-88-7) 

151.  3-Chloro-l,l,l-trifluoropropane 
(HCFC-253{b)  (CAS  No.  000460-35-5) 

152.  Imazalil  (l-l2-(2,4-DichlorophenyI)-2- 
(2-propenyloxy]ethyl]lH-imidazole)  (CAS 
No.  035554-44-0) 

153.  3-Iodo-2-propynyl  butylcarbamate 
(CAS  No.  055406-53-6) 

154.  Iprodione  (3-(3,5-Dichlorophenyl)-N- 
(l-methylethyl)-2,4-dioxo-l- 
imidazolidineoufooxamide)  (CAS  No. 
036734-19-7) 

155.  Iron  pentacarbonyl  (CAS  No.  013463- 
4&«) 

156.  Isodrin  (CAS  No.  000465-73-6) 

157.  Isofenphos  (2-l[Ethoxyl[(l- 
methylethyl) 

amino|pbo8phinothioyl)oxy]benzoic  add  1- 
methylethyl  ester]  (CAS  No.  025311-71-1) 

158.  Isophorone  (CAS  No.  000078-59-1) 

159.  Isophorone  diisocyanate  (CAS  No. 
004098-71-9) 

160.  Lactofen  (5-(2-Chloro^ 
(trifluoromethyl)phenoxy)-2-nitro-2-ethoxy> 
l-methyl-2-oxoeUivl  ester)  (CAS  No.  077501- 
63-4) 

161.  Linuron  (CAS  Na  000330-55-2) 

162.  Lithium  carbonate  (CAS  No.  000554- 
13-2) 


163.  MalathioB  (CAS  Na  1M0121-7S-5) 

164.  Man-made  mineral  fibers 

165.  Mecoprop  (CAS  Na  000093-65-2) 

166.  2-Mercaptobenzothiazoie  (MBTJ  (CAS 
No.  000149-30-4) 

167.  Merpbos  (CAS  No.  0001S0-50-S) 

168.  Metnam  aodium  (Sodhun 
methyldithiocaibamate)  (CAS  No.  000137-42- 
8) 

169.  Methazole  (2-(3,4-Dichlorophenyl]-4- 
methyl-1^4-oxadiazolidine-3,5-dione)  (CAS 
No.  020354-26-n 

170.  Methiocaib  (CAS  No.  002032-65-7) 

171.  Methoxone  ((4-Chlon>-2- 
methylphenoxy)  acetic  acid]  (MCPA)  (CAS 
Na  000094-74-8) 

172.  Methoxone  sodium  salt  ((4<3t)oro-2- 
methylphflnoxy)  acetate  sodium  salt)  (CAS 
No.  003653-48-3) 

173. 1.1 -Methylene  bis(4- 
isocyanatocyclonexane]  (CAS  Na  005124-30- 
1) 

174.  Methylene  bi3(diiocyanate)  (CAS  No. 
006317-18-6) 

175.  Methyl  isothiocyaaate  (CAS  Na 
00556-61-6) 

176.  2-MethyllactOBitrile  (CAS  No.  000075- 
86-5) 

177.  N-MethyloiacryUmide  (CAS  No. 
000924-42-5] 

178.  Methyl  parathion  (CAS  No.  000298- 
00-0) 

179.  N-Methyl-2-pyrrolidone  (CAS  No. 
000872-50-4) 

180.  MethyhrichloTOsilane  (CAS  Na 
000075-79-6) 

181.  Metiram  (CAS  Na  009006-42-2) 

182.  Metribuzin  (CAS  No.  021087-64-5) 

183.  Mevinphos  (CAS  Na  007786- S4-7) 

184.  Molinate  (iH-Azepine-l-carbothioic 
acid.  hexahydro-S-ethyl  ester)  (CAS  Na 
002212-67-1) 

185.  Monuron  (CAS  Na  000150-68-5) 

186.  Myclobutanil  (.alpha. -Botyl-.aIpha.-(4- 
chlorophenyI)-lH-l  ,2,4-triazole-l- 
propanenitrile)  (CAS  Na  088671 -«9-0] 

187.  Nabam  (CAS  No.  000142-59-6) 

188.  Naled  (CAS  Na  000300-76-5) 

189.  Nicotine  and  salts 

190.  Nitiapyrin  (2-Chlan>-6- 
(trichloromethyl)  pyridine)  (CAS  No.  001929- 
82-4) 

191.  Nitrate  ion  (CAS  No.  014797-55-8) 

192.  Nitric  oxide  (CAS  No.  010102-43-9) 

193.  p-Nltroaniline  (CAS  No.  000100O1-6) 

194.  Natrogen  dincide  (CAS  Na  010102-44- 
0) 

195.  Norflurazon  (4-ChkMO-5- 
(methylam'uio)-2-|3(trifluorQmethyl)phenyll- 
3(2H)-pyridazinone)  (CAS  No.  027314-13-2) 

196.  Oryzalin  (4-(Dipn>pylaniino)-3,5- 
dinitrobeozeaesulfonamide)  (CAS  Na 
019044-88-3) 

197.  Oxydemeton  methyl  (S-(2- 
(EthylsuHhiyi)ethyl)  O.O^kmethyi  ester 
phosphorothioic  add)  (CAS  Na  000301-12-2) 

198.  Oxydiazoo  (3-(2.4-Dichiaro-5-(l- 
metfayledioxy)phenyl}-5(l  .l-dimethylethyl)- 
l  J.»<oxadian>l-20H)-ODe)  (CAS  No.  019666- 
30-0) 

199.  Cbcyfluorfsn  (CAS  Na  042874-03-3) 

200.  Ozone  (CAS  No.  010028-15-6) 

201.  Paraquat  dichloridetCAS  No.  001910- 
42-5) 

202.  Pebulate  (Butylethylcai^amothioic 
acid  S-propyl«ater)  (CAS  No.  001114-71-2) 


203.  Peadimethalin  (N-(1-Gthylnropyl)-S.4- 
dimethyI-2,6-dinitrobeaceoamJDB(q  fCAS  No. 
040487-42-1) 

204.  Peotobarirital  aodium  (CAS  No. 
00O057-33-O) 

205.  PeFchloromethyl  mercaptan  (CAS  Na 
000594-42-3] 

20&  Permethrin(3-(2,2-Didilaroeth0nyD- 
2,2-dimethylc3n:lopropaBecarboxylic  add,  (3- 
phenoxyphenyUmethyl  ester]  (CAS  Na 
05264  S-53-1) 

207.  Phenanthrene  (CAS  No.  0000e5X>l-e) 

208.  nienOtfariB  (2^-Dimeth]^3-(2-niBthyl- 
1-propenyl)  cyclopropanecarboxylic  acid  (3- 
ph0noKyptMnyl)methyl  ester)  (CAS  No. 
026002-80-2) 

209. 1,2-Phenylenediamine  (CAS  Na 
000095-54-5] 

210. 1,3-Phenylenediamine  (CAS  No. 
000106-45-2) 

211. 1,2-Ffaenyleiwdiamhia 
dihydrochk>Tide  (CAS  No.  000615-28-1) 

212. 1,4-Pfaenylenediamine 
dihydrochloride  (CAS  No.  000624-18-0) 

213.  Phenytoia  (CAS  Na  000057-41-0) 

214.  Phosphine  (CAS  Na  007803-51-2) 

215.  Phosphorus  oxychloride  (CAS  Na 
010025-87-3] 

216.  Phosphorus  pentachloride  (CAS  No. 
010026-13-6) 

217.  Phosphoriis  pentasulfide  (CAS  Na 
001314-80-3) 

216.  Photphonis  pentoxide  (CAS  Na 
001314-56-3) 

219.  ndoram  (CAS  No.  001918-02-1) 

220.  Piperonyl  butoxide  (CAS  No.  000051- 
03-6) 

221.  Pirimiphos  methyl  (0-(2- 

(Diethylamino}-6-methyl-4-pyrimidinyl)-OX)- 
dimediyl  phoaphorothioete)  (CAS  Na 
029232-93-7] 

222—  249.  Polycyclic  aromatic  compounds 
(PACs)  including: 

222.  Benz(a)anthrac8n0  (CAS  Na  000056- 
55-3] 

223.  Benzo(a)phenanthrene  (CAS  Na 
000218-01 -•] 

224.  Benzo(a)pyTene  (CAS  Na  000050-32- 
8] 

225.  Benzo(b)!luoTantfaeiie  (CAS  Na 
000205-99-2] 

226.  Benzo())fluoranthene  (CAS  Na 
000205-82-3) 

227.  Benzo(k]fluoranthene  (CAS  Na 
000207-O84) 

228.  Benzo(r(t)pentaphane  (CAS  No. 
000189-55-9) 

229.  Caibazole  (CAS  No.  000066-74-8) 

230.  Cyclopenta(cd]pyrene  (CAS  No. 
027208-37-3) 

231.  Dibenz(a,h)acridine  (CAS  No.  000226- 
36-8] 

232.  Dibenz(a,j]acridiiie  (CAS  Na  000224- 
42-0) 

233.  IKbenc(a,c)anthraoeae  (CAS  No. 
000215-56-7) 

234.  D9»iiz<a  j)anthiacei»  (CAS  No. 
000224-41-0) 

235.  Dibeaco(a,h)anthraoeBe  (CAS  Na 
000053-70-3) 

236.  Dibenzo{a,e]fluoranthene  (CAS  No. 
0053B5-75-1) 

237.  DibenzD(a,e}pyTene  (CAS  No.  000192- 
65-4) 

238.  Dibenzo(a,h)iqrr0i)e  (CAS  No.  000189- 
64-0) 


239.  Dibenso(aJ)pyreBe  (CAS  No.  000191- 
30O) 

240.  7H-OibeBzo(c,g)cartnaole  (CAS  Na 
000194-59-2) 

241.  7,12-Dimethylbenz(a)antkracene(CAS 
No.  000057-976) 

242.  Indeno(l,2.3<dlpyrene  (CAS  No. 
000193-39-S) 

243.  2-Methylchiysene  (CAS  No.  003351- 
32-4) 

244.  3-Mediylchrysene  (CAS  No.  003351- 
31-3) 

245.  4-Methylchrysene  (CAS  No.  003351- 
30-2] 

246.  5-Methylchrysene  (CAS  No.  003697- 
24-3] 

247.  «-Methylchiysene  (CAS  Na  001 705- 
85-7) 

248.  2-MethylfhioiBitthene  (CAS  No. 
033543-31-6) 

249.  l-Nitropyi«De{CAS  No.  005522-43-<Q 

250.  Potassium  bromate  (CAS  No.  007758- 
01-2) 

251.  Potassium  dimethyldithiocaibamatB 
(CAS  No.  000128-03-0] 

252.  Potaaaium  N-onthyUithiocaibamate 
(CAS  Na  000137-41-7) 

253.  Primisulfuron  (Methyl  2^((H4,6- 
bis(difiuoR>metfaoxy)-2pyrimidinyl)- . 
aminolcartiooyl  )aniiao}sulfony  Dbeozoate) 
(CAS  No.  086209-51-^ 

254.  Profenofos  (0-(4-Bromo-2- 
chlorophenyl]-0-€thyl-S-propyl 
phosphorothioate)  (CAS  No.  041198-08-7) 

255.  Prometryn  (NJyI'-Bi»(l-methylethyl)-6- 
methylthio-l,3,5-triazine-2,4-diamine)  (CAS 
No.  007287-19-6) 

256.  Propachlor  (243)loro-N-(l- 
methylethyl)-N-phenylac8t«mide]  (CAS  No. 
001918-16-7) 

257.  Propanil  (N-(3.4- 
DichlorophenyDpropanamide]  (CAS  No. 
000709-98-8] 

258.  Propargite  (CAS  No.  002312-35-8) 

259.  Piopargyl  alcohol  (CAS  No.  000107- 
19-7) 

260.  Pnpetamphof  (3- 
|(EthylamiDo)n)ethoxyphosphinothioyI}oxy]- 
2-butenoic  add.  1 -methy  lethyl  ester)  (CAS 
Na  031218-83-4) 

261.  Propiconacole  (l-(2-(2.4- 
Dichlorophenyl]-4-pTopyl-l,3-dioxolan-2-yU- 
m«d>yl-lH-1.2.4.-triaioie)  (CAS  No.  060207- 
90-1) 

262.  Quizalofop-etbyl  (2-l4-H6-Chlon>-2- 
quinoxalinyl)  oxyjphenoxyl  propanoic  add 
ethyl  ester)  (CAS  No.  076578-14-8) 

263.  Resmethrin  (|S-(Pbenylmetfayl)-3- 
furanyl)methyl  2.2-dimeth)^-3-(2-n»tfayi-l- 
propenjrl)  cyclopropanecaiboKylate))  (CAS 
Na  010453-86-8) 

264.  Sethoxydim  (2-(l- 
(Ethoxyimino)faiityU-5-l2(etfaylthio)propyl]-3- 
hydroxyl-2-cyclohexen-l-one)  (CAS 
No.a740Sl-80-2) 

265.  Simazine  (CAS  No.  000122-34-9) 

266.  Sodium  azide  (CAS  Na  026628-22-8) 

267.  Sodium  chlorite  (CAS  No.  007758-19- 
2) 

268.  Sodium  dicamba  (3,6-Dichiaro-2- 
methoKybenzoic  add,  sotfiura  sah)  (CAS  No. 
001982-69-0) 

269.  Soditn  dinwthyldithiocarfaamate 
(CAS  No.  000128-04-1) 

270.  Sodium  fluoroacefte  (CAS.  Na 
000062-74-8) 


1796 


Federal  Register  /  Vol  59,  No. 


271.  Sodium  hypochlorite  (CAS  No. 
007681-52-9) 

272.  Sodium  nitrite  (CAS  No.  007632-00-0) 

273.  Sodiimi  pentachlorophenate  (CAS  No. 
000131-52-2) 

274.  Sodium  o-phenylphenoxide  (CAS  No. 
000132-27-4) 

275.  Sodium  2-pyridinethiol-l-oxide  (CAS 
No.  015922-78-8) 

276.  Strychnine  and  salts 

277.  Sulfur  dioxide  (CAS  No.  007446-09-5) 

278.  Sulfur  trioxide  (CAS  No.  007446-11- 

9) 

279.  Sulfuryl  fluoride  (Vikane)  (CAS  No. 
002699-79-8) 

280.  Sulprofbs  (O-Ethyl  0-l4- 
(methylthio)phenyl]phosphorodithioicacid 
S-  propyl  ester)  (CAS  No.  035400-43-2) 

281.  Tebuthiuron  {N-[5-(l,l- 
Diraethylethyl)-1 ,3,4-thiadiazol-2-yl)- N  J4'- 
dimethylurea)  (CAS  No.  034014-18-1) 

282.  Tefluthrin  (CAS  No.  079538-32-2) 

283.  Temephos  (CAS  No.  003383-96-8) 

284.  Terbacil  (5-Chloro-3-(l,l- 
dimethylethyl)-6-methyl-  2,4-(lH.3H)- 
pyrimidinedione)  (CAS  No.  005902-51-2) 

285.  Tetracycline  hydrochloride  (CAS  No. 
000064-75-5) 

286.  Tetramethrin  (2.2-Dimethyl-3-{2- 
mcthyl-l-prop>enyl)  cyclopropanecarboxylic 
acid(l,3,4.5,6,7-hexahydro-l,3-dioxo-2H- 
isoindol-2-yl)methyl  ester)  (CAS  No.  007696- 
12-0) 

287.  Tetrasodium 
ethylenediaminetetraacetate  (CAS  No. 
000064-02-8) 

288.  Thiabendazole  (2-{4-Thia2olyl)-lH- 
benTimidazole)  (CAS  No.  000148-79-8) 

289.  Thiabendazole,  hypophosphite  salt  (2- 
(4-Thiazolyl)  benzimidazole,  hypophosphite 
salt)  (CAS  No.  028558-32-9) 

290.  Thiobencarfo  (Carbamic  acid, 
diethylthio-,  S-(p-chlorobenzyl))  (CAS  Na 
028249-77-6) 

291.  Thiodicarb  (CAS  No.  059669-26-0) 

292.  Thiophanate  ethyl  (|l,2-Phenylenebis 
(iminocarfoonothioyl)]  biscarbamic  add 
diethyl  ester)  (CAS  No.  023564-06-9) 

293.  Thiophanate-methyl  (CAS  No. 
023564-05-8) 

294.  Thiosemicaibazide  (CAS  No.  000079- 
19-6) 

295.  Triadimefbn  (l-(4-Clilorophenoxy)- 
3,3-dimethyl-l-(lH-1.2,4-triazol-l-yl)-2- 
butanone)  (CAS  No.  043121-43-3) 

296.  Triallate  (CAS  No.  002303-17-5) 

297.  Tribenuron  methyl  (2-(((((4-Methoxy- 
6-methyl-l  ,3,5-triazin-2-yl>- 
methylamino)carbonyl)amino)sul{onyl)-, 
methyl  ester)  (CAS  Na  101200-48-0) 

298.  Tributyltin  fluoride  (CAS  No.  001983- 
10-4) 

299.  Tributyltin  methacrylate  (CAS  Na 
0021S5-7(K«) 

300.  S3.S-Tributyltrithiophosphate  (DEF) 
(CAS  No.  00007S-48-8) 

301.  Trichloroacetyl  chloride  (CAS  No. 
000076-02-6) 

302.  Trichloroethylsilane  (CAS  No. 
000115-21-9) 

303.  Trichlorophenylsilane  (CAS  No. 
000098-13-5) 

304. 1.2,3-TrichIoropropane  (CAS  No. 
000096-16-4) 

305.  Triclopyr  triethylammonium  salt 
(CAS  No.  057213-69-1) 
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306.  Trifthylamine  (CAS  No.  000121-44-8) 

307.  Triforine  (N,N"-|1.4- 
Piperazinadiylbis(2.2.2-trichloroethylidene)] 
bisformannde)  (CAS  No.  026644-46-2) 

308.  Trimethylchlorosilane  (CAS  No. 
000075-77i4) 

309.  2,3.5-Trimethylphenyl 
methylc^iamate  (CAS  No.  002655-15-4) 

310.  Trifjhenyltin  chloride  (CAS  No. 
000639-5»7) 

311.  Trithenyltin  hydroxide  (CAS  No. 
000076-8^9) 

312.  Vaaadium  pentoxide  (CAS  Na 
001314-63-1) 

313.  Viijclozolin  (3-(3.5-Dichlorophenyl)-5- 
ethenyl-5-inethyl-2,4-oxazolidinedione)(CAS 
No.  05047J-44-8) 

A  limiled  discussion  of  the  health  and 
environraental  effects  associated  with 
each  of  tfe  313  chemicals  and  chemical 
categories  is  provided  below  in  Unit 
rV.B.  of  this  preamble.  Each  chemical  is 
identified  by  chemical  name.  CAS  No., 
and  the  llst(s)  from  which  the  chemical 
originatep.  These  lists  are  designated  as 
follows: 

CAA  HAP:  Clean  Air  Act  section  112(b) 
"Hazardons  Air  Pollutants." 

CAA  O^  Clean  Air  Act  section  602(b) 
Class  n  o4one  depleters. 

CAL:  Stfite  of  California  Safe  Drinking 
Water  and  Toxic  Enforcement  Act  of  1986 
(Propositit)n  65)  "List  of  Chemicals  Known  to 
the  State  to  Cause  Reproductive  Toxicity." 

CEROJl:  Comprehensive  Environmental 
Response]  Compensation,  and  Liability  Act 
section  l42. 

CWA  PfU  Clean  Water  Act  section  307(a) 
"Priority  foUutant  List." 

EPCRAtHS:  EPCRA  section  302 
"Extremely  Hazardous  Substances." 

FIFRA  Al:  Federal  Insecticide.  Fungicide, 
and  Rodepticide  Act  (FIFRA)  "Active 
Ingredients." 

FIFRA  $R:  FIFRA  "Special  Review. 
CancelediDenied  or  Suspended,  and 
Restricted  Use  Pesticides." 

lARC:  Monographs  of  the  International 
Agency  for  Research  on  Cancer.  ; 

NTP:  The  6th  Annual  Report  on 
Carcinogins  of  the  National  Toxicology 
Program.) 

RCRA  APP8:  Resource  Conservation  and 
Recovery  Act  (RCRA)  Chemicals  listed  at  40 
CFR  part  261  Appendix  VTU. 

RCRA  f :  RCRA  Chemicals  listed  at  40  CFR 
part  261.|3(e). 

SDWAJ  Safe  Drinking  Water  Act  section 
1412.      I 

TSCA:  Toxic  Substances  Control  Act 
"Existing;  Chemicals." 

EPA  requests  comment  on  the 
sufficiency  of  the  evidence  for  each  of 
the  cheiiiicals  proposed  for  addition.  In 
additioq,  EPA  requests  comment  on  any 
issues  tHat  may  be  specific  to  any  of  the 
individual  chemicals  or  chemical 
categories.  For  example,  should 
chemicals  be  listed  on  EPCRA  section 
313  that  meet  the  EPCRA  section  313 


criteria 
product 


>ut  whose  only  use  is  as  a  drug 
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B.  Chemicals  Proposed  for  Addition  to 
EPCRA  Section  313 

1.  Abamectin  (avermectin  Bl)  (CAS 
No.  071751-41-2)  (FIFRA  AI)  (Ref.  3). 
This  compound  induces  developmental 
toxicity  in  several  species  with  the 
mouse  being  the  most  sensitive  species. 
Increased  retinal  folds  in  weanlings, 
decreased  viability  and  lactation 
indices,  and  decreased  body  weight 
were  noted  in  a  two-generation  rat 
reproduction  study.  The  lowest- 
ol»erved-effect  level  (LOEL)  was  0.4 
milligram  per  kilogram  per  day  (mg/kg/ 
day)  and  the  no-observed-effect  level 
(NOEL)  was  0.12  mg/kg/day.  Based  on 
the  NOEL,  EPA  derived  a  reference  dose 
(RfD)  of  0.0004  mg/kg/day.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  abamectin  on  EPC31A  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data. 

Aquatic  acute  toxicity  values  for 
abamectin  include  a  bluegill  96-hour 
LCjo  of  9.6  parts  per  billion  (ppb),  a 
rainbow  trout  96-hour  LCjo  of  3.6  ppb, 
and  a  daphnid  4&-hour  LCso  of  0.34 
ppb.  EPA  believes  that  there  is  sufficient 
evidence  for  listing  abamectin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data. 

2.  Acephate 
(acetylpnosphoramidothioic  acid  O.S- 
dimethyl  ester)  (CAS  No.  030560-19-1) 
(FIFRA  AI)  (Ref.  3).  In  a  28-month 
feeding  study  in  rats,  inhibition  of  brain, 
plasma,  and  red  blood  cell 
cholinesterase  activities  was  observed  at 
50  parts  per  million  (ppm)  (2.5  mg/kg/ 
day).  The  NOEL  for  this  study  was  5 
ppm  (0.25  mg/kg/day).  Similar  findings 
were  noted  in  a  2-yeai  feeding  study  in 
dogs.  The  LOEL  for  this  study  was  100 
ppm  (2.5  mg/kg/day)  and  the  NOEL  was 
30  ppm  (0.75  mg/kg/day).  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  acephate  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  neurotoxicity 
data  for  this  chemical. 

3.  Acifluorfen  sodium  salt  (5-(2- 
chloro-4-ltriflouTomethyl}phenoxy)-2- 
nitTO-bemoic  acid,  sodium  salt)  (CAS 
No.  062476-59-9)  (FIFRA  AI)  (Ref.  3). 
Acifluorfen  is  classified  as  a  Group  B2 
compound,  i.e.,  the  chemical  is  a 
probable  human  carcinogen.  Acifluorfen 
produced  an  increased  incidence  of 
combined  malignant  and  benign  liver 
tumors  in  two  difiierent  strains  of  mice. 
The  compound  also  displayed  positive 
mutagenic  activity  in  several  non- 
mammalian  test  systems,  and  is 
structurally  similar  to  four  other 
diphenyl  ether  herbicide  compoimds 
which  caused  increased  incidences  of 


liver  tiunors  in  two  different  strains  of 
mice.  EPA  believes  that  there  is 
sufficient  evidence  for  Usting 
acifluorfen  sodium  salt  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data. 

4.  Alachlor  (CAS  No.  015972-60-8) 
(FIFRA  SR)  (Ref.  8).  Alachlor  is  an 
aniline-type  herbicide.  Dose-related 
hemolytic  anemia  with  reductions  in 
red  blood  cell  counts,  hematocrit  and 
hemoglobin,  as  well  as  hemosiderosis  in 
the  liver,  spleen  and  kidney  occurred  in 
male  dogs  orally  exposed  to  alachlor  for 
1-year.  The  LOEL  based  on  these  effects 
was  3.0  mg/kg/day,  and  the  NOEL  was 
1.0  mg/kg/day.  Effects  in  female  dogs  in 
the  same  study  were  not  demonstrated 
as  clearly  as  in  males  but  were 
considered  suggestive  of  anemia.  EPA 
derived  an  oral  RfD  of  0.01  mg/kg/day 
from  this  study. 

In  a  three-generation  reproduction 
study  in  rats,  chronic  nephritis  and 
increased  relative  and  absolute  kidney 
weights  were  reported  in  F2  adult  males 
and  F3  pups.  The  LOEL  was  10  mg/kg/ 
day,  and  the  NOEL  was  3  mg/kg/day. 
Rabbits  (Dutch  Belted  strain)  that 
received  alachlor  via  oral  gavage  during 
gestation  days  6  to  27  had  an  increased 
rate  of  preimplantation  loss  (49  percent) 
and  offspring  with  increased  incidences 
of  developmental  malformations 
including  major  vessel  variations, 
presacral  vertebrae,  and  rudimentary 
and  full  13th  ribs.  The  increased 
incidence  of  rudimentary  and  full  13th 
ribs  was  dose-related,  and  a  lowest- 
observed-adverse-effect  level  (LOAEL) 
of  10  mg/kg/day  was  determined  based 
on  this  effect.  The  no-observed-adverse 
effect  level  (NOAEL)  was  not 
determined. 

EPA  has  classified  alachlor  as  a 
category  Group  B2  compound,  i.e.,  the 
chemical  is  a  probable  human 
carcinogen.  In  a  2-year  rat  feeding  study 
with  Long-Evans  rats,  there  were 
increased  incidences  of  nasal  turbinate 
tumors,  malignant  stomach  tumors  and 
thyroid  follicular  adenomas  and 
carcinomas  in  both  sexes  at  doses 
greater  than  or  equal  to  42  mg/kg/day. 
In  an  IS-month  study  in  female  CD-I 
mice,  bronchiolar  txunors  occurred  at  an 
increased  incidence  at  200  mg/kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  alachlor  on  EPCKA 
section  313  pursuant  to  EP(3^  section 
313(d)(2)(B)  based  on  the  chronic 
toxicity  and  carcinogenicity  data  for  this 
chemical. 

5.  Aldicaib  (CAS  No.  000116-06-3) 
(ORCLA;  EPCRA  EHS;  FIFRA  SR; 
R(31A  APP8;  RCRA  P)  (Ref.  8).  Aquatic 
acute  toxicity  test  data  for  aldicarb 
include  a  measured  96-hour  LCso  of  50 
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ppb  for  bluegill  and  a  measured  48- 
hour  LCjo  of  70  ppb  for  daphnid.  In 
addition,  the  measured  48-hour  EC50  for 
daphnid  is  51  ppb.  Measured  terrestrial 
acute  toxicity  data  for  wildlife  include 
an  oral  LD50  for  female  mallard  ducks  of 
3.4  milligram  per  kilogram  (mg/kg)  and 
an  oral  LDso  for  California  quail  of  2.58 
mg/kg  in  males  and  4.67  mg/kg  in 
females.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  aldicarb 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(C)  based  on 
the  environmental  toxicity  data  for  this 
chemical. 

6.  d-tmns-AUethrin  [d-tmns- 
Chrysanthemic  acid  of  dallethrone] 
(CAS  No.  028057-48-9)  (FIFRA  AI)  (Ref. 
3).  Centrilobular  hydropic  degeneration 
of  the  liver  (LOEL  was  1 ,000  ppm  or  25 
mg/kg/day;  the  NOEL  was  200  ppm  or 
5  mg/l^day)  was  seen  in  dogs  fed 
allethrin  for  3  months.  Increases  in 
senun  liver  enzymes  in  female  rats  and 
increased  liver  weights  in  male  and 
female  rats  (the  LOEL  was  250  mg/kg/ 
day;  the  NOEL  was  1,500  ppm  or  75  mg/ 
kg/day)  were  observed  in  rats  fed 
allethrin  for  3  months.  Histopathology 
data  were  not  presented  in  this  study. 
Taken  together,  the  results  of  these 
studies  indicate  hepatotoxic  potential 
for  d-lrans-allethrin.  EPA  believes  that 
there  is  sufficient  evidence  for  listing  d- 
trans-allethrin  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  hepatic  toxicity 
data. 

7.  Allylamine  (CAS  No.  000107-11-9) 
(EPCRA  EHS)  (Ref.  8).  Repeated 
inhalation  exposure  to  5  ppm  (0.011 
mg/L)  allylamine  for  50  exposures  of  7 
hours  caused  liver  and  renal  damage 
and  myocarditis  in  rats.  Congestion  of 
the  liver  and  kidney  was  observed  in 
rats,  rabbits,  and  dogs  exposed  to  5  or 
20  ppm  (0.011  or  0.044  milligram  per 
liter  (mg/L))  allylamine  for  8  hours/day, 
5  days/week,  for  1-year.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  allylamine  on  EPC31A  section  313 

Pursuant  to  EPCRA  section  313(d)(2)(B) 
ased  on  the  hepatotoxicity  and 
nephrotoxicity  data  for  this  chemical. 

8.  Aluminum  phosphide  (CAS  No. 
020859-73-8)  (CTRCLA;  EPCRA  EHS; 
RCRA  APP8;  RCRA  P)  (Ref.  8).  The 
median  lethal  dose  of  aluminum 
phosphide  in  humans  is  20  mg/kg.  The 
acute  inhalation  toxicity  of  alimiinum 
phosphide  is  attributed  to  phosphine 
gas  resulting  from  decomposition  of 
aluminum  phosphide  on  contact  with 
moisture  in  the  air.  Symptoms  of 
phosphine  poisoning  include 
restlessness,  headache,  dizziness, 
fatigue,  chest  tightness,  nausea, 
vomiting,  lethargy,  stupor,  coma, 
convulsions,  lowered  blood  pressure. 


pulmonary  edema  and  respiratory 
failure;  disorders  of  the  kidney,  liver, 
heart  and  brain  can  also  occur.  In  female 
CFT-Wistar  rats  exposed  to  phosphine 
gas  generated  from  aluminum 
phosphide  pellets  in  distilled  water,  100 
percent  mortality  was  observed  after  a 
6-hour  exposure  to  40  ppm  (0.1  mg/L), 
and  exposure  to  20  to  40  ppm  (0.05  to 
0.1  mg/L)  for  6  hours  resulted  in  33 
percent  mortaUty.  Symptoms  of  toxicity 
reported  in  these  animals  included 
dyspnea,  loss  of  muscular  coordination, 
polyuria,  and  paralysis. 

EIPA's  exposure  analysis  indicates  that 
aliuninum  phosphide  concentrations  are 
likely  to  exist  beyond  facility  site 
boundaries,  as  a  result  of  continuous,  or 
frequently  recurring  releases,  at  levels 
that  can  reasonably  be  anticipated  to 
cause  significant  adverse  acute  human 
health  effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  aluminum 
phosphide  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(A) 
based  on  the  available  acute  toxicity  and 
exposure  data  for  this  chemical. 

9.  Ametryn  (N-Ethyi-N'^l- 
methy!ethyl)-6-(methy!thio)l,3,5.- 
triazine-  2,4-diamine)  (CAS  No.  000834- 
12-8)  (FIFRA  AI)  (Ref.  3).  Fatty 
degeneration  of  the  Uver  was  observed 
in  rats  administered  100  mg/kg/day 
ametryn  by  gavage.  6  days  per  week  for 
13  weeks.  The  NOEL  was  10  mg/l^day 
(8.6  mg/kg/day  adjusted  for  duration).  In 
another  study,  hepatic  effects  (severe 
vascular  congestion,  centrilobular  liver 
necrosis  and  fatty  degeneration  of 
individual  liver  cells)  were  observed  in 
rats  that  died  following  gavage 
administration  of  500  mg/kg/day 
ametryn  for  6  days  per  week  for  28  days. 
The  NOEL  was  250  mg/kg/day.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  ametryn  on  EPCRA  section 
313  pursuant  to  EPC3^  section 
313(d)(2)(B)  based  on  the  available 
hepatotoxicity  data  for  this  chemical. 

The  72-hour  EC50  for  green  algae  is  14 
ppb.  Ametryn  is  a  herbicide  and  may  be 
expected  to  affect  nontarget  plants  such 
as  algae.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  ametryn 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(C)  based  on 
the  available  environmental  toxicity 
data  for  this  chemical. 

10.  Amitraz  (CAS  No.  033089-61-1) 
(FIFRA  SR)  (Ref.  8).  Amitraz  is  an 
aniline-type  insecticide.  In  a  2-year 
beagle  dog  feeding  study,  effects  noted 
at  the  LOAEL  dose  (1.0  mg/kg/day)  at 
various  times  during  the  study  included 
significantly  increased  mean  blood 
glucose  concentration,  slight 
hypothermia,  and  slight  central  nervous 
system  depression  (the  latter  effect 
occurred  immediately  after  dosing  on 
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days  1  and  2).  The  NOAEL  in  this  study 
was  0.25  mg/kg/day  and  the  oral  RfD 
derived  from  the  NOAEL  was  0.0025 
mg/kg/day.  These  findings  were 
supported  by  similar  results  obtained  in 
a  90-day  feeding  study  in  dogs.  In 
studies  with  rats  or  mice  exposed  to 
amitraz  from  90  days  to  2  veers. 
LOAELs  less  than  or  eaual  to  12  mg/kg/ 
day  were  derived  based  on  effects  that 
included  decreased  body  weight  gain 
and  changes  in  organ  (brain  or  heart) 
weight  (the  NOELs  were  less  than  or  ' 
equal  to  3  mg/kg/day). 

A  three-generation  reproduction  study 
in  rats  demonstrated  decreased  litter 
size  and  increased  mortality  during 
suckling.  The  fetotoxic  LOAEL  in  this 
study  was  5  mg/kg/day  and  the  NOAEL 
was  1.6  mg/kg/day.  In  a  teratology  study 
in  rabbits,  a  fetotoxicity  LOAEL  of  S  mg/ 
kg/day  and  NOAEL  of  1  mg/kg/day  were 
based  (Hi  the  incidences  of  cleft  palate 
and  meningocoele  associated  with  small 
ears  and  displaced  toes. 

EPA  believes  that  there  is  su^cient 
evidence  for  listing  amitraz  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  chronic 
toxicity  and  developmental  toxicity  data 
for  this  chemical. 

11.  Anilazine  (4,6-dichJoro-N-(2- 
chloropbenylhJ  .3,5-triazin-2-amine) 
(CAS  No.  000101-05-3)  (FIFRA  AI)  (Ref. 
3).  When  anilazine  was  administered  to 
rats,  maternal  reproductive  parameters 
were  not  affected.  The  systemic 
maternal  NOEL  was  150  mg/kg  and  the 
LOEL  was  500  mg/kg.  based  on 
decreased  body  weight  gain.  The 
developmental  NOEL  was  1,500  mg/kg. 
which  was  the  highest  dose  tested.  In 
rabbits,  the  maternal  toxicity  NOEL  was 
15  mg/kg  and  the  LOEL  was  40  mg/kg. 
based  on  increased  mortalities  and 
decreased  body  weight  gain  (also 
decreased  percentage  of  pregnant  does 
at  75  mg/kg).  The  developmental  NOEL 
was  40  mg/kg  and  the  LOEL  was  75  mg/ 
kg.  based  on  increased  fetal  mortality, 
decreased  fetal  weight,  and  increased 
postimplantation  loss  and  inhibited 
ossification  (phalanges).  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  anilazine  on  EP(3(A  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data. 

Aquatic  acute  toxicity  values  for 
anilazine  include  a  scud  (Gammarus) 
96-hour  LC50  of  0.27  ppb  and  an  oyster 
96-hour  EC30  (growth)  of  46  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  anilazine  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data. 

12.  Atmzine  (6-chlom-N-€thyt-N'-(l- 
methylethyl)-]  ^,5,-triazine-2,4-diamine) 
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(CAS  h  o.  001912-24-9)  (FIFRA  AI)  (Ref. 
3).  Bas4  d  on  sufficient  evidence  of 
carcino  ;enicity  in  animals,  the 
Interna  ional  Agency  for  Research  on 
Cancer  (lARC)  has  classified  atrazine  as 
a  Grou  >  2B  compound;  i.e.,  the 
chemi(  al  is  possibly  carcinogenic  to 
human  >.  Administration  of  atrazine  to 
Spragu )  Dawley  rats  was  associated 
with  ai  increased  incidence  of 
mammi  try  gland  fibroadenomas  and 
adenoc  ircinomas  in  female  rats.  A 
hormo]  lal  mechanism  may  be  involved 
in  the  i  iduction  of  mammary  tumors  by 
atrazin  t.  Therefore  there  is  su^dent 
evidence  for  listing  atrazine  on  EPCRA 
section,  313  pursuant  to  EPCRA  section 
313(d)^)(B)  based  on  the  available 
carcinogenicity  data  for  this  diemical. 

13.  Bendiocarb  (2,2-dim€thyl-l,3- 
benzo<iioxol-4-ol  methylcarbamate) 
(CAS  1^0.  022781-23-3)  (FIFRA  AI)  (Ref. 
3).  Dep  ressed  blood  cholinesterase 
levels  1  brere  reported  in  numerous 
speciej .  In  a  developmental  toxicity 
study  i  1  rats,  cholinergic  signs  were 
observ<  id  in  maternal  animals  at  4  mg/ 
kg/day  (LOEL).  The  maternal  NOEL  was 
1  mg/k  }/day;  no  adverse  effects  were 
observi  d  in  fetuses.  A  LOEL  of  2.5  mg/ 
kg/day  for  cholinesterase  inhibition  was 
report*  i  in  dogs  in  a  4-month  dietary 
study,  rbe  NOEL  was  0.5  mg/kg/day. 
Decree  ses  in  cholinesterase  activity 
were  o  >Gerved  in  female  rats  fad  20,  30, 
or  40  n  ig/kg/day  for  28  days.  No  NOEL 
was  es  ablished  in  this  study.  However, 
no  deti  ils  regarding  clinical  signs  or 
histopi  thological  changes  in  neural 
tissue '  vere  reported.  □'A  believes  that 
there  i^  sufficient  evidence  for  listing 
bendiocarb  on  EPCRA  section  313 
pursua|it  to  EPCRA  section  313(d)(2)(B) 
based  4n  the  available  neurological 
toxicitv  data  for  this  chemical. 

Aquatic  acute  toxicity  values  for 
bendicKarb  include  a  mysid  96-hour 
EC50  01 6.7  ppb  and  a  daphnid  48-hour 
ECso  01 29.2  ppb.  Avian  acute  toxicity 
values  include  a  mallard  duck  LD30  of 
3.1  mg  Teg.  EPA  believes  that  there  is 
sufficii  !nt  evidence  for  listing 
bendic  carb  on  EPCRA  section  313 
pursuj  nt  to  EPCRA  section  313(d)(2)(C) 
based  m  the  available  environmental 
toxicit  >  data. 

14.  Benfluralin  (N-butyl'N'€thyl'2.6- 
dinitra-4(trifluoromethyl)  benzenamine) 
(CAS  No.  001861-40-1)  (FIFRA  AI)  (Ref. 
3).  Inc  eased  relative  liver  weights, 
decrea  >ed  red  blood  cell  counts  and 
decrea  ;ed  hematocrit  and  hemoglobin 
levels  ivere  observed  in  dogs  orally 
admin  stered  benfluralin  at  a  dose  of 
125  m  /kg/day  for  2  years.  The  NOAEL 
was  21  mg/kg/day.  Based  on  the 
NOAE  .,  EPA  has  established  an  oral 
RfD  of  0.003  mg/kg/day.  EPA  believes 
that  th  9re  is  sufficient  evidence  for 
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listing  benfluralin  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hematological  toxicity  data  for  this 
chemical. 

15.  Benomyl  (CAS  No.  017804-35-2) 
(CAL;  FIFRA  SR)  (Ref.  8).  In  a  three- 
generation  study  in  rats,  a  dietary  level 
of  25  mg/kg/day  of  benomyl  resulted  in 
decreased  weanling  weights.  The  no- 
efTect  level  was  5  mg/kg/day. 
Microphthalmia  (the  LOEL  was  62.S 
mg/kg/day;  the  NOEL  was  30  mg/kg/ 
day)  was  reported  in  a  rat 
developmental  toxicity  study.  Decreased 
fetal  weight  (the  LOEL  was  62.5  mg/kg/ 
day;  the  NOEL  was  30  mg/kg/day)  was 
observed  in  another  rat  developmental 
toxicity  study.  The  developmental 
eniects  were  observed  at  doses  that  were 
not  toxic  to  the  maternal  animal 
Anomalies  consisting  of  supra  occipital 
scars,  subnormal  vertebral  centrum, 
supemumary  ribs,  and  cleft  palate  were 
reported  in  an  oral  developmental 
toxicity  study  in  mice  (the  LOEL  was 
100  mg/kg/day;  the  NCMX  was  50  mg/ 
kg/day).  An  increase  in  the  incidence  of 
anomalies  including  encephalocele, 
hydrocephalus,  microphthalmia,  and 
anophthalmia  was  noted  following 
administration  of  benomyl  to  rats  by 
intubation  during  the  first  20  days  of 
pregnancy  at  doses  of  125,  250,  and  500 
mg/kg..  The  developmental  effects  were 
always  associated  with  death  and  were 
considered  to  be  the  cause  of  death.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  benomyl  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  developmental 
toxicity  data  for  this  chemical. 

16.  o-Benzyl-p-chhropheno]  (CAS  No. 
000120-32-1)  (FIFRA  AI)  (Ref.  3).  In  a 
16-day  oral  rat  study,  dose-related 
increases  in  liver  and  kidney  weights 
(absolute  and  relative)  and  nephrosis 
were  observed  at  a  dose  level  of  greater 
than  or  equal  to  62.5  mg/kg/day.  A 
NOEL  was  not  established.  When  the 
compound  was  administered  by  gavage 
for  13  weeks,  rats  developed  multifocal 
dilation  of  renal  tubules  and  increased 
liver  weights  (16  percent)  at  240  mg/kg/ 
day.  The  NOEL  was  120  mg/kg/day.  In 

a  90-day  oral  study,  mice  receiving  30 
mg/kg/day  developed  kidney  lesions. 
Increased  liver  weights  were  also  noted. 
No  NOEL  was  established  in  this  study. 
EPA  belie\'es  that  there  is  sufficient 
evidence  for  listing  o-benzyl-p- 
cblorophenol  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  hepatic  and  renal 
toxicity  data  for  this  chemical. 

17.  Bifentbrin  (CAS  No.  082657-04-3) 
(FIFRA  AI)  (Ref.  3).  Tremors  or  head 
and  forelimb  twitching  were  noted  in 
dogs,  rats  and  rabbits  exposed  to  various 


doses.  NOEL  values  based  on  the 
appearance  of  tremors  (often  transient) 
ranged  from  1  to  2.67  mg/kg/day.  llie 
oral  RfD  for  bifisnthrln  was  based  on  a 
lyear  beagle  dog  feeding  study,  in 
which  the  LOEL.  based  on  tremora 
observed  diuing  weeks  IS  to  29,  was  3.0 
mg/kg/day  and  the  NOEL  was  1.5  mg/ 
kg/day.  The  RfD  based  on  this  NOEL 
was  0.015  mg/kg/day. 

In  a  rat  teratok>gy  study,  an  increased 
incidence  of  hydroureter  (without 
hydronephrosis)  was  noted  in  fetuses  at 
2  mg/kg/day  (LOEL).  The  NOEL  was  1 
mg^g/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  bifenthrin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  neurological  and 
developmental  toxicity  data. 

Aquatic  acute  toxicity  values  for 
bifenthrin  include  a  bluegill  96-hour 
LCso  of  0.35  ppb,  a  rainbow  trout  96- 
hour  LCso  of  0.15  ppb,  a  sheepshead 
minnow  LCso  of  17.5  ppb.  and  a 
daphnid  48-hour  ECso  of  1.6  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  bifenthrin  on  EPCRA  section 
313  pursuant  to  EPCRA  sectioi) 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data. 

18.  Bis(tributyltin)  oxide  (CAS  No. 
000056-35-9)  (FIFRA  AI)  (Ref.  3). 
Adverse  effects  on  the  immune  system 
were  reported  in  rats  exposed  to  various 
doses  of  bis(tributyltin)  oxide  for  a 
duration  as  short  as  4  weeks.  SPF- 
derived  Wistar  rats  were  fed  the 
compound  for  17  months.  In  this  study, 
a  LOEL  of  0.25  mg/kg/day  and  a  NOEL 
of  0.025  mg/kg/day  were  based  on 
immunotoxicity  manifested  as 
decreased  resistance  to  Trichinella 
spiralis,  reduced  natiu-al  killer  (NK)  cell 
activity  in  the  spleen  and  reduced 
macrophage  function.  The  RfD  derived 
from  this  NOEL  was  0.00003  mg/kg/day. 
Similar  immunological  effects  were 
reported  in  4-  and  6- week  rat  feeding 
studies  with  20  and  80  ppm  (1  and  4 
mg/kg/dav;  the  LOEL  was  1  me/kg/day). 

ui  rats  that  received  dietary  levels  (of 
a  range  of  doses  that  included  50  mg/ 
kg/day)  for  106  weeks,  kidney  function 
was  decreased  and  serum  levels  of 
alanine  aminotransferase,  aspartate 
aminotransferase  and  alkaline 
phosphatase  were  increased.  At  the  end 
of  the  2-year  study,  nephrosis  and 
vacuolization  and  pigmentation  of  the 
proximal  tubular  epithelium  were 
reported  in  animals  administered  50 
mg/kg/day.  On  the  basis  of  marginal 
effects  at  5  mg/kg/day  (LOEL).  a  NOEL 
of  0.5  mg/kg/day  was  established. 

EPA  beUeves  that  there  is  sufficient 
evidence  for  listing  bis(tributyltin)  oxide 
on  EPCRA  section  313  pursuant  to 


EPCRA  section  313(d)(2)(B)  based  on 
the  available  immunological  and  renal 
toxicity  data. 

Aquatic  acute  toxicity  values  for 
bis(tributyltin)  oxide  include  a  bluegill 
96-hour  LCso  of  7.6  ppb.  a  rainbow  trout 
96-^our  LCso  6.9  ppb,  a  measured 
fathead  minnow  96-hour  LC50  of  2.7 
ppb,  and  a  daphnid  48-hour  LCso  of 
1.67  ppb.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
bis(tributyltin)  oxide  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data. 

19.  Boron  trichloride  (CAS  No. 
010294-34-5)  (EPCRA  EHS)  (Ref.  8). 
Boron  trichloride  is  corrosive  to  the  skin 
and  mucosal  tissue  due  to  its  rapid 
hydrolysis  to  hydrochloric  acid  and 
boric  acid,  the  former  add  being  the 
corrosive  species.  Single,  relatively  large 
doses  of  boron  administered  through 
any  route  affects  the  central  nervous 
system  causing  depressed  circulation, 
diarrhea,  vomiting,  shock,  and  coma. 
The  kidneys  are  the  most  severely 
affected  organ.  Symptoms  of  acute 
irritation  of  the  upper  airways  were 
observed  in  humans  at  exposure  levels 
of  greater  than  or  equal  to  0.004  mg/L. 
Inhalation  of  0.48  mg/L  of  boron 
trichloride  proved  fatal  to  certain 
laboratory  animals.  Inhalation  of  0.096 
mg/L  of  boron  trichloride  for  7  hours 
produced  adverae  effects  on  the 
respiratory  tract,  and  weight  loss. 

EPA's  exposure  analysis  indicates  that 
boron  trichloride  concentrations  are 
likely  to  exist  beyond  facility  site 
boundaries,  as  a  result  of  continuous,  or 
frequently  recurring  releases,  at  levels 
that  can  reasonably  be  anticipated  to 
cause  significant  adverse  acute  human 
health  efliects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  boron 
trichloride  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(A) 
based  on  the  available  acute  toxicity  and 
exposure  data  for  this  chemical. 

20.  Boron  trifluoride  (CAS  No. 
007637-07-2)  (EPCRA  EHS)  (Ref.  8). 
Boron  trifluoride  is  a  colorless  gas  that 
is  corrosive  to  tissues  due  to  its  rapid 
hydrolysis  to  hydrofluoric  add  and 
boric  acid.  The  prindpal  acute  effect  in 
animals  is  irritation  of  the  mucous 
membranes  of  the  respiratory  tract  and 
eyes;  post  mortem  examination  also 
revealed  pneumonia  and  degenerative 
changes  in  renal  tubules.  The  kidneys 
are  most  severely  affected  because  boric 
acid  concentrates  in  this  organ. 
Exposure  of  six  animal  species  to  0.28 
mg/L  of  boron  trifluoride  for  4  to  7 
houre  a  day,  5  days  a  week  killed  all 
animals  within  30  days.  Rats,  rabbits, 
and  guinea  pigs  were  exposed  to  boron 
trifluoride  via  inhalation.  Guinea  pigs 


died  of  respiratory  failure  after  being 
exposed  to  0.036  mg/L  for  19  days;  rats 
experienced  fluorosis  of  the  teeth  at  this 
concentration.  All  three  species  were 
minimally  affected  at  0.004  mg/L  In  a 
2-week  rat  Inhalation  study,  all  animals 
died  after  6  daily  exposures  to  0.18  mg/ 
L.  Rats  exposed  to  0.024  mg/L  showed 
signs  of  respiratory  irritation,  increased 
lung  weights,  and  depressed  liver 
weights.  Rats  exposed  to  0.17  mg/L  of 
boron  trifluoride  6  hours/day,  5  days  a 
week  for  13  weeks  developed  necrosis 
of  the  proximal  tubular  epithelium  of 
the  kidneys.  Guinea  pigs  exposed  to 
0.035  mg/L.  7  hours/day.  5  days  a  week 
for  3  months  developed  severe 
pneumonitis  and  pulmonary  changes 
indicating  chemical  irritation. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  boron  trifluoride  on 
EPCRA  section  313  pursuant  to  section 
313(d)(2)(B)  based  on  the  available 
chronic  toxicity  data  for  this  chemical. 

21.  Bromacil  (5-bmmo-6-methyl-3-(l' 
methylpropyl)-2.4-(lH,3H)- 
pyrimidinedione)  (CAS  No.  000314-40- 
9)  (FIFRA  AI)  (Ref.  3).  Increased  thyroid 
activity  was  seen  in  male  and  female 
rats  fed  5.000  ppm  (250  mg/kg/day) 
bromacil  for  90  days.  In  a  2-year  dietary 
study,  thyroid  hyperplasia  was  seen  in 
female  rats  fed  1.250  ppm  (62.5  mg/kg/ 
day).  Thyroid  follicular  adenoma  was 
observed  in  one  female.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  bromadl  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  thyroid  toxidty 
data  for  this  chemical. 

22.  Bromacil  lithium  salt  (2.4- 

(1  H,3H)-pyrimidinedione.  5bromo-6- 
methyl-3-{l-methylpropyl},  lithium  salt) 
(CAS  No.  05340419-6)  (FIFRA  AI)  (Ref. 
3).  Bromacil  lithium  salt  will  dissociate 
into  bromadl.  which  is  soluble  in 
aqueous  systems  and -lithium  ion. 
Defects  of  the  palate,  eye.  and  external 
ear  were  reported  in  the  offspring  of  rats 
administered  50  mg  lithium  chloride 
intraperitoneally  on  gestation  days  1. 4. 
7.  and  9  followed  by  20  mg/day  imtil 
day  17.  Cleft  palates  were  also  observed 
in  mouse  fetuses  when  mothers  were 
gavaged  with  300  to  465  mg/kg/day 
lithium  carbonate  on  gestation  day  6  to 
15.  An  increase  in  Ebstein's  anomaly 
was  reported  among  offspring  of  women 
taking  lithium;  cardiovascular  defects 
were  found  in  212  offspring  exposed  in 
utero  to  lithium  therapy. 

Increased  thyroid  activity  was  seen  in 
male  and  female  rats  fed  5,000  ppm  (250 
mg/kg/day)  bromadl  for  90  days.  In  a  2~ 
year  dietary  study,  thyroid  hyperplasia 
was  seen  in  femaJe  rats  fed  1,250  ppm 
(62.5  mg/kg/day).  Thyroid  follicular 
adenoma  was  observed  in  one  female. 
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EPA  believes  that  there  is  sufficient 
evidence  for  listing  bromacil  lithiiun 
salt  on  EPQIA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  developmental  and  thyroid 
toxicity  data. 

23.  Bromine  (CAS  No.  007726-95-6} 
(EPCRA  EHS)  (Ref.  8).  Rats  fed  bromine 
at  a  dose  of  0.01  mg/kg/day  for  6  months 
experienced  changes  in  their  reflexes 
and  blood  indexes.  Rats,  mice,  and 
rabbits  inhaUng  0.001  mg/kg/day  for  4 
months  developed  functional 
abnormalities  of  the  respiratory, 
nervous,  and  endocrine  systems.  Data 
on  the  acute  and  chronic  effects  of 
bromine  in  humans  are  limited. 
Bromine  is  very  corrosive  to  the  eyes, 
skin,  and  mucous  membranes  in  either 
the  liquid  or  vapor  form.  A 
concentration  of  10  ppm  of  bromine  in 
air  is  intolerable  in  humans,  and  can 
cause  severe  irritation  of  the  upper 
respiratory  tract.  Other  clinical 
symptoms  include  neurologic, 
dermatologic,  and  gastrointestinal 
ejects.  The  maximum  concentration 
allowable  in  hiunans  for  a  0.5  to  1-hour 
exposure  to  bromine  is  4  ppm.  Bromine 
can  cause  lacrimation  at  concentrations 
less  than  1  ppm.  Chronic  exposure  to 
bromine  (estimated  concentration  at  0.6 
ppm)  can  result  in  eye  irritation,  upper 
respiratory  irritation,  coughing,  and 
headache.  Neurological  symptoms  have 
also  been  reported  following  chronic 
exposure  to  bromine. 

EPA  believes  that  there  is  sufRcient 
evidence  for  listing  bromine  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
chronic  toxicity  data  for  this  chemical. 

24.  l-Bromo-l-(bmmomethyl)-l,3- 
pmpanedicarbonitrile  (CAS  No.  035691- 
65-7)  (FIFRA  AI)  (Ref.  3).  In  a  3-n)onth 
dietary  study  where  rats  were 
administered  83.5.  500,  and  3,000  ppm 
(4,  25,  and  150  mg/kg/day)  1-bromo-l- 
(bromomethyl)-l,3- 
propanedicarbonitrile,  a  NOEL  of  83.5 
ppm  (4  mg/kg/day)  and  a  LOEL  of  500 
ppm  (25  mg/kg/day)  were  established 
(based  on  neonatal  splenic 
hematopoiesis,  decreased  parental  body 
weight  and  food  consumption, 
increased  male  luinary  epithelial  cells, 
amorphous  casts,  and  crystals).  At  3,000 
ppm  (150  mg/kg/day)  there  was 
decreased  lactase  dehydrogenase, 
increased  total  cholesterol,  total  protein, 
and  albumin,  elevated  female  oigan-to- 
body  weight  ratio  for  thyroid,  liver, 
spleen,  ovaries,  and  pituitary.  In  a  13- 
v/eek  dietary  study  in  beagle  dogs 
(administered  167, 1.000.  and  4,000 
ppm;  4. 25.  and  100  mg/kg/day)  the 
LOEL  was  greater  than  167  ppm  (4  mg/ 
kg/day)  (increased  male  thyroid  and 
female  ovary  organ  to  body  weight 


ratio).  At  1.000  ppm  (25  mg/kg/day).  the 
same  signs  were  seen  as  at  167  ppm  (4 
mg/kg/day),  plus  diarrhea  and  increased 
organ  to  body  weight  ratio  of  thyroid, 
heart,  wer.  and  ac^nals.  At  4.000  ppm 
(100  mo/kg/day),  emesis  and  ataxia  in 
males,  (  ecreased  body  weight  gain/food 
consun  ption,  decreased  hematocrit, 
hemogl  >bin,  immatura  red  blood  cells, 
and  aUc^dine  phosphatase, 
extramedullary  hematopoiesis  in  the 
liver  and  spleen,  thyroid  enlargement 
with  follicular  cell  hyperplasia. 
increased  organ  to  body  weight  ratios 
for  thyroid,  adrenals,  liver  and  spleen 
were  safen.  In  a  13-week  dietary  study 
where  I  eagle  dogs  were  administered 
167  ppi  a  (4  mg/kg/day).  thyroid 
stimulating  hormone  (TSH)-stimulated 
T3  and  T4  increased  in  both  sexes. 
Thyroids  were  enlarged  (both  sexes) 
with  absolute  weights  and  organ  to  body 
weight  ^tios  increased  in  females. 

EPA  |)elieves  that  there  is  sufficient 
evidence  for  listing  1-bromo-l- 
(bromomethyl)-1.3- 

propanedicarbonitrile  on  EPCRA  section 
313  piquant  to  EPCRA  section 
313(d)^)(B)  based  on  the  available 
toxicit^  data  for  this  chemical. 

25.  Z*Bromo-2-nitrcpropane-l^-diol 
(bronopolj  (CAS  No.  000052-51-7) 
(FIFRAJ  AI)  (Ref.  3).  Severe  irritation  was 
reportad  in  the  gastrointestinal  tracts  of 
rats,  mice  or  dogs  administered  single  or 
multiple  oral  doses  of  2-bromo-2- 
nitropropane-l.S-diol.  In  an  acute  oral 
study  i^  mice,  the  LDjo  of  374  mg/kg 
'  in  ulceration  of  the  stomach 
lenum,  thickening  of  the 
il  wall,  and  adhesions  of  the 
to  the  liver.  Severe  gastric 
irritation  was  reported  in  dogs 
admin^ered  a  single  oral  dose  of  250 
mg/kg.The  NOEL  was  100  mg/kg. 
Super^cial  ulceration  with  epithelial 
hyperplasia  and  hyperkeratosis,  and 
congested  vessels  in  the  gastrointestinal 
mucosa,  was  observed  in  rats  fed  80  ipg/ 
kg/day  (LOEL)  in  their  diet  for  13 
weeks.  The  NOEL  was  20  mg/kg/day. 
Vomiting  was  noted  in  dogs  fed  20  mg/ 
kg/day  in  their  diet  for  13  weeks.  The 
NOEL  in  this  study  was  8  mg/kg/day.  In 
addition,  blood  was  noted  in  the  urine 
of  the^s  dogs.  Mortality,  irritation  of  the 
gastroptesUnal  tract,  ulceration  and 
stomach  lesions  were  reported  in  a  2- 
year  dietary  study  in  rats  fed  40  mg/kg/ 
day.  Tlie  NOEL  was  10  mg/kg/day.  EPA 
behev4s  that  there  is  sufficient  evidence 
for  lisfng  2-bromo-2-nitropropane-l,3- 
diol  00  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  toxicity  data. 

26. ,  iromojcynil  (3,5-dibromo-4- 
hydra  :ybenzonitriIe)  (CAS  No.  001680- 
84-5)  FIFRA  AI)  (Ref.  3). 
Devel  tpmental  effects  (hydrocephalus. 


JMI 


microphthalmia,  anophthalmia  and 
severe  defects  in  ossification  of  the 
skull)  were  observed  in  rabbits 
administered  60  mg/kg/day  bremoxynil 
by  gavage.  The  NOEL  was  30  mg/kg/ 
day.  Developmental  toxicity  (increases 
in  all  forms  of  supernumerary  ribs)  was 
also  observed  in  rats  at  5  mg/kg/day. 
The  NOEL  was  1.5  mg/kg/day.  The 
maternal  LOEL  (based  on  body  weight 
loss)  was  30  mg/kg/day.  Several  other 
developmental  studies  indicate 
potential  developmental  toxicity  of 
bromoxynil.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
bromoxynil  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data  for  this  chemical. 

27.  Bromoxynil  octanoate  (octanoic 
acid,  2,6-dibmmo-4-cyanophenyl  ester) 
(CAS  No.  001689-99-2)  (FIFRA  AI)  (Ref. 
3).  Bromoxynil  octanoate  hydrolyzes  to 
yield  bromoxynil  and  octanol.  In  a 
dermal  developmental  toxicity  study, 
bromoxynil  octanoate  was 
developmentally  toxic  to  rat  fetuses 
(increased  incidences  of  supernumerary 
ribs)  at  15  mg/kg/day  (LOEL).  The  NOEL 
was  10  mg/kg/day.  The  maternal  LOEL 
for  decreased  body  weight  gain  was  20 
mg/kg/day.  The  NOEL  was  15  mg/kg/ 
day.  Developmental  effects 
(hydrocephalus,  microphthalmia, 
anophthalmia  and  severe  defects  in 
ossification  of  the  skull)  were  observed 
in  rabbits  administered  60  mg/kg/day 
bromoxynil  by  gavage.  The  NOEL  was 
30  mg/kg/day.  Developmental  toxicity 
(increases  in  all  forms  of  supemiunerary 
ribs)  was  also  observed  in  rats  at  5  mg/ 
kg/day.  The  NOEL  was  1.5  mg/kg/day. 
The  maternal  LOEL  (based  on  body 
weight  loss)  was  30  mg/kg/day.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  bromoxynil  octanoate  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  developmental  toxicity  data 
for  bromoxynil  and  bromoxynil 
oct&xio&to 

28.  Brucine  (CAS  No.  000357-57-3) 
(CERCLA;  RCRA  APP8;  RCRA  P)  (Ref. 
8).  Brucine  is  an  alkaloid  similar  in 
strocture  to  strychnine.  It  is  capable  of 
causing  death  or  permanent  injury  due 
to  exposuros  in  normal  use.  In  humans, 
brucine  can  cause  central  and 
peripheral  paralysis,  convulsions,  and 
respiratory  fiedlure.  A  potentially  lethal 
oral  dose  in  small  children  is  5  to  10 
mg.  The  lethal  oral  dose  for  an  adult 
may  be  as  low  as  30  mg.  The  acute  oral 
LDso  in  rabbits  is  4  mg/k^. 

EPA's  exposure  analysis  indicates  that 
brucine  concentrations  are  likely  to 
exist  beyond  fedlity  site  boundaries,  as 
a  result  of  continuous,  or  frequently 
recturing  releases,  at  levels  that  can 


reason^ly  be  anticipated  to  cause 
significant  adverse  acute  human  health 
eflects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  brocine  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(A)  based  on  the 
available  acute  toxicity  and  exposure 
data  for  this  chemical. 

29.  Butylate  (813-2- 

methyl propyl  )caTban}othioic  acid  S- 
ethyl  ester)  (CAS  No.  002008-4  IS) 
(HFRA  AI)  (Ref.  3).  In  a  2-year  feeding 
study  in  mice,  hepatic  (cellular 
infiltrates,  focal  necrosis)  and  renal 
effects  (amyloidosis,  chronic  nephritis, 
lymphocytic  foci)  were  observed  at  80 
mg/kg/day.  The  NOEL  was  20  mg/kg/ 
day.  In  a  separate  study,  liver 
pericholangitis  was  observed  in  rats  fed 
180  mg/kg/day  for  56  weeks.  The  NOEL 
was  30  mg/kg/day.  An  increased  relative 
liver  weight  was  observed  in  male  dogs 
fed  25  mg/kg/day  for  1-year.  The  NOEL 
was  5  mg/kg/day.  Based  on  the  NOEL, 
EPA  has  established  a  chronic  oral  RfD 
of  0.05  mg/kg/day.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
butvlate  on  EPCRA  section  313  pursuant 
to  EPCRA  section  313(d)(2)(B)  based  on 
the  available  hepatic  and  renal  toxicity 
data  for  this  chemical. 

30.  Butylated  hydroxyanisole  (CAS 
No.  025013-16-5)  (GAL;  L\RC;  NTP) 
(Ref.  8).  Butylated  hydroxyanisole  is 
classified  by  lARC  as  a  Group  2B 
compound;  i.e.,  the  chemical  is  possibly 
carcinogenic  to  humans.  Butylated 
hydroxyanisole  has  been  shown  to 
induce  gastrointestinal  tumors  in  rats 
and  hamsters.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  butylated 
hydroxyanisole  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  carcinogenicity  data  for 
this  chemical. 

31.  CJ.  Acid  Red  1 14  (CAS  No. 
006459-94-5)  (TSCA)  (Ref.  8).  In  a  2- 
year  bioassay  conducted  by  the  National 
Toxicology  Program  (NTP)  in  which 
F344  rats  were  exposed  to  C.I.  Acid  Red 
114  via  drinking  water,  hepatocellular 
carcinomas  of  the  liver,  tumors  of  the 
skin,  and  adenomas  cr  carcinomas  in 
the  Zymbal's  gland  of  both  sexes  were 
observed.  In  the  same  study,  female  rats 
also  bad  increased  incidences  of 
adenoma  or  carcinoma  in  the  clitoral 
gland,  and  squamous  cell  {>apilloma  or 
carcinoma  in  the  oral  cavity.  The 
exposure  concentrations  in  this  study 
ranged  from  70  to  300  ppm  (9.8  to  42 
mg/kg/day)  for  males  arni  from  150  to 
600  ppm  (21  to  84  mg/kg,'day)  for 
females.  EPA  beUeves  that  there  is 
sufficient  evidence  for  listing  CI.  Add 
Red  114  on  EPCRA  section  313  pursuant 
to  EPCRA  section  313(d)(2)(E)  based  aa 
the  cardnogenidty  data  for  this 
chemical. 


32.  CJ.  Direct  Blue  218  (CAS  No. 
02ft407-37-6)  (NTP)  (Ref.  8).  fa  an  NTP 
bioassay,  there  was  clear  evidence  of 
cardnogenidty  of  CL  Direct  Bhie  218  in 
male  and  female  B6C3F1  mice  based  on 
significantly  increased  incidence  of 
hepatocellular  adenomas  and 
cardnomas-  In  a  2-year  NTP  feeding 
study  in  rats,  there  was  some  evidence 
of  cardnogenicity  in  male  F344  rats 
based  on  a  significant  increase  in  the 
inddence  of  squamous  cell  papillomas 
of  the  pharynx  in  the  high  dose  group 
(500  mg/kg/day).  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
CI.  Direct  Blue  218  on  EPCRA  section 
313  pursuant  to  EP(31A  section 
313(d)(2)(B)  based  on  the 
carcinogenicity  data  for  this  chemical. 

33.  Calcium  hypochlorite  (CAS  No. 
007778-54-3)  (CERCLA)  (Ref  8).  Aquatic 
ecute  toxicity  data  for  calcium 
hypochlorite  include  a  96-hour 
measured  LCjo  for  rainbow  trout  of  60 
ppb  and  a  96-hour  measured  LGj,^  for 
the  Atlantic  silverside  of  37  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  caldum  hypochlorite  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  ecotoxicity  data  for  this 
chemical. 

34.  Caprolactam  (CAS  No.  000105-60- 
2)  (CAA  HAP)  (Ref.  7).  Rats  were 
administered  caprolactam  by  oral 
gavage  at  doses  of  0, 100,  500,  and  1.000 
mg/kg/day  on  gestation  days  6  through 
20.  This  resulted  in  a  LOAEL  of  1,000 
mg/'kg/day  and  a  NOAEL  of  500  mg/kg/ 
day  for  fetal  resorption.  Rabbits  were 
administered  caprolactam  by  oral 
gavage  at  doses  of  0,  50, 150.  and  250 
mg.'kg/day  on  gestation  days  6  through 
28.  This  resulted  in  a  LOAEL  of  150  mg/ 
kg/'day  for  maternal  and  fetal  body 
weight  depression.  In  addition,  a  slight 
increase  in  the  severity  of  spontaneous 
nephropathy  (10,000  ppm)  was 
observed  in  male  rats  of  the  first 
parental  generation  fed  10,000  ppm  of 
caprolactam  in  a  three-generation 
reproductive  study,  resulting  in  a 
NOAEL  of  1,000  ppm  (50  mg/kg/day). 
Mean  body  weights  and  food 
consumption  were  reduced  in  both 
parental  generations  at  5.000  and  10,000 
ppm.  Body  weights  of  offspring  were 
also  reduced  at  these  dietary 
concentrations  (the  LOAEL  was  250  mg/ 
kg/day).  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
caprolactam  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  deveiopmental 
toxicity  data  for  this  chemical. 

35.  Carbofuran  (CAS  No.  001563-66- 
2)  (CERCLA;  EPCRA  EHS;  FIFRA  SR) 
(Ref  8).  Aquatic  acute  toxidty  test  data 
for  carbofuran  indude  a  measured  96- 


hour  ICso  for  bluegill  of  80  ppb.  In 
addition,  the  meestued  48-^our  ECy>  for 
daphnids  is  35  ppb.  Measured  terrestrial 
acute  toxicity  data  for  wildlife  include 
an  oral  LDjo  for  mallard  ducks  of  0.397 
mg/kg  for  females  and  0.480  rog/kg  for 
males  and  an  oral  LDyi  for  female  ring- 
necked  pheasants  of  4.15  mg/kg.  EPA 
believes  that  there  is  suffident  evidence 
for  listing  carbofuran  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2MC)  based  on  the  envirtMimental 
toxicity  data  for  this  chemical. 

36.  CartK>n  monoxide  (CAS  Na 
000630-08-0)  (CAL)  (Ref.  8). 
Cardiovascular  (e.g.,  electrocardiograph 
changes,  atrial  fibrillation,  ventricular 
arrhythmias)  and  neurological  (e.g.. 
headache,  dizziness,  convulsions,  and 
coma)  effects  were  reported  in  humans 
exposed  to  carbon  monoxide.  In 
humans,  histological  effects  in  the  brain 
include  extensive  demyelination  of 
white  matter,  and  necrosis. 
Neuropsychiatric  disorders  have  also 
been  reported.  Persistant 
electrocardiograph  changes,  and 
degeneration  of  myocardial  muscle 
fibers,  hemorrhage  and  necrosis  were 
observed  foJlowing  inhalation  exposure 
of  dogs  to  100  ppm  (0.11  rog/L)  carbon 
monoxide.  5.5  hours/day.  6  days/week, 
for  1 1  weeks.  Some  of  the  dogs  showed 
disturbances  in  gait  and  in  postural  arnl 
position  reflexes.  The  toxicity  of  carbon 
monoxide  resuhs  from  its  combination 
with  hemoglobin  in  t)ie  blood  to  form 
carboxyhemoglobin  which  is  a  poor 
oxygen  carrier.  Thus,  oxygen  delivery 
by  the  blood  is  severely  compromised, 
which  leads  to  tissue  hypoxia  and 
possibly  tissue  poisoning,  resuhing  in 
the  toxic  effects  (including  death) 
known  for  this  substance. 

Infants  bom  to  women  who  survive 
acute  expo.sure  to  high  roncentrations  of 
carbon  monoxide  during  pregnancy 
often  display  neurological  sequelae  and 
gross  brain  damage.  Exposure  of 
pregnant  rats  to  150  ppm  (0.17  mg/L) 
carbon  monoxide  caused  reduced  pup 
growth  rate,  and  ahered  h*?havior  (poor 
performance  on  negative  geotaxis  and 
homing  tests)  in  pups. 

EPA  oelieves  tnat  there  is  sufficient 
evidence  for  listing  ca'-bon  monoxide  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  chronic  neurological, 
myocardial,  and  developmental  toxicity 
data  for  this  chemical. 

Carbon  monoxide  is  regulated  under 
Title  I  erf  the  CAA  (Prov-isions  for 
Attainment  and  Maintenance  of 
National  Ambient  Air  Qualii^ 
Standards).  In  addition  to  th»8  proposal 
to  add  carbon  monoxide  to  EPCRA 
section  313.  in  Units  IV.B.179.  and  235, 
EPA  is  proposing  to  add  two  other 
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chemicals,  nitrogen  dioxide  and  sulfur 
dioxide,  that  are  regulated  under  Title  I 
of  the  CAA.  Sulfur  dioxide  is  also 
regulated  under  Title  IV  of  the  CAA 
(Acid  Deposition  Control).  Extensive 
data,  which  are  highly  technical,  are 
collected  on  these  chemicals  as  required 
by  the  CAA.  EPA  requests  comment  on 
the  following:  (1)  Is  the  information 
collected  under  the  CAA  sufficient  for 
public  right-to-know  purposes;  and  (2) 
suggestions  on  how  the  data  collected 
on  these  chemicals  pursuant  to  CAA 
'1  ities  1  and  IV  could  be  used  to  meet  the 
purposes  of  EPCRA  section  313. 

37.  Carboxin  (5.6-dihydro-2-rnethyl-N- 
phenyl-l,4-oxathiin-3-carboxamide) 
(CAS  No.  005234-68-4)  (FIFRA  AI)  (Ref. 
3).  Decreased  body  weight  gain  and  food 
consumption,  increased  mortality,  and 
reduced  kidney,  heart  and  spleen 
weights  were  observed  in  rats  fed  600 
ppm  (30  mg/kg/day)  carboxin  for  2 
years.  The  NOEL  is  200  ppm  (10  mg/kg/ 
day).  A  similar  NOEL  was  established  in 
a  three-generation  rat  reproduction 
study.  Based  on  the  NOEL,  EPA 
established  an  oral  RfD  of  0.01  mg/kg/ 
day.  In  a  90-day  feeding  study  in  rats, 
degeneration  of  the  kidneys  was  seen  at 
600  ppm  (30  mg/kg/day).  The  NOEL 
was  10  mg/kg/day.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
carboxin  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  renal  toxicity 
data  for  this  chemical. 

38.  Chinomethionat  (6-methyl-1.3- 
dithiolo[4.5-b)quinoxaIin-2-one)  [CAS 
No.  002439-01-2)  (FIFRA  AI)  (Ref.  3). 
Increases  in  liver  weight,  liver  protein, 
and  both  total  liver  and  microsomal 
RNA  levels,  as  well  as  inhibition  of 
mixed-function  oxidase  enzymes  (e.g., 
N-demethylase,  cytochrome  P-450)  were 
noted  in  rats  administered  75  mg/kg/day 
by  oral  gavage  for  4  days  or  in  female 
rats  administered  75  mg/kg/day  in  their 
diet  for  21  days.  Liver  enlargement  was 
reported  in  rats  fed  10  mg/kg/day  in 
their  diet  for  35  days.  The  increase  in 
liver  size  was  attributed  to  increased 
cellular  protein  and  an  increase  in  water 
content.  Rats  exposed  orally  to  2,700 
mg/kg  for  90  days  (30  mg/kg/day)  had 
changes  in  liver  weight  and  effects  on 
the  hepatic  microsomal  oxidases  as  well 
as  weight  loss  or  decreased  body  weight 
gain.  In  a  1-year  dog  study,  the  NOEL 
was  established  at  0.6  mg/kg/day  for  the 
test  material  in  the  diet.  The  LOEL  was 
1.9  mg/kg/day  as  indicated  by  extra 
medullary  hematopoietic  nodules  in  the 
liver. 

In  a  developmental  toxicity  study  in 
rats,  increased  resorption  and  decreased 
fetal  weight  were  reported  at  37.5  mg/ 
kg/day  (the  highest  dose  tested).  The 
NOEL  was  12.5  mg/kg/day.  In  another 
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■imuTon  ethyl  (ethyI-2-[[l(4- 
nhthoxypriTnidin-2-yI)- 
'  t  \mino]sulfonyI]benzoate) 
090982-32-4)  (FIFRA  AI)  (Ref. 
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Chlorinated  paraffins  category 
(Ref.  7).  Chlorinated 
defined  as  mixtures  of 
saturated  chlorinated 
hydrocarbons  obtained  through.the 

chlprination  of  paraffin,  olefin, 
feedstocks  which  have  an 
in  length  of  10  to  30  carbon 
contain  average  chlorine 
ranj  ing  from  40  to  70  percent  by 
Q  lorinated  paraffins  can  be 
)y  the  general  formula: 
y  where  X  ranges  from  10  to 
;es  firom  3  to  26.  Both  58 
percent-cHlorinated,  short-chain  (10  to 


12  carbons)  and  43  percent-chlorinated, 
long-chain  (22  to  26  carbons) 
chlorinated  paraffins  were  tested  in  rats 
and  mice  by  gavage  in  a  2-year 
bioassay.  The  58  percent-chlorinated, 
short-chain  (10  to  12  carbons) 
chlorinated  paraffins  were  carcinogenic 
in  rats  and  mice:  dosed  male  and  female 
mice  showed  increased  incidences  of 
liver  tumors,  dosed  male  rats  had 
increased  incidences  of  kidney  tubular 
cell  hyperplasia  and  adenomas  or 
adenocarcinomas  (combined),  and 
dosed  female  rats  and  mice  showed 
increased  thyroid  gland  follicular  cell 
neoplasms,  indicating  an  EPA  Group  B2 
classification,  i.e.,  a  probable  human 
carcinogen.  The  43  percent-chlorinated, 
long-chain  (22  to  26  carbons) 
chlorinated  paraffins  were  carcinogenic 
in  male  mice  showing  an  increased 
incidence  of  malignant  lymphomas,  and 
marginal  increase  in  hepatocellular 
neoplasms  in  female  mice  and  adrenal 
gland  pheochromocytomas  in  female 
rats,  indicating  an  EPA  Group  B2 
category  classification,  i.e.,  the  chemical 
is  a  probable  human  carcinogen.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  chlorinated  paraffins  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  carcinogenicity  data  for  these 
chemicals. 

The  following  ecotoxicity  data  (LCsoS 
followed  by  experiment  duration  in 
parenthesis)  have  been  reported  for 
short  chain  (10  to  13  carbons)  and 
intermediate  chlorination  (59  percent 
chlorine)  chlorinated  paraffins: 
daphnid,  46  ppb  (48-hour);  mysid 
shrimp,  14  ppb  (96-hour);  marine  algae, 
42  ppb  (96-hour);  daphnid,  2  ppb  and 
9  ppb  (21-day  chronic  study);  and 
midge,  78  ppb  (49-day  chronic  study). 
Ranges  of  chronic  toxicity  values  are  as 
follow:  Freshwater  invertebrates,  2  to 
162  ppb;  freshwater  fish,  3  to  17.2  ppb; 
marine  invertebrates,  2.4  to  24  ppb;  and 
marine  fish,  2.4  ppb  to  620.5  ppm. 
Chlorinated  paraffins  are  persistent  with 
a  half-life  of  greater  than  30  days  in  the 
environment.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  the 
category  chlorinated  paraffins  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  ecotoxicity  data  for  these 
chemicals  and  their  persistence  in  the 
environment. 

EPCRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufactures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 


the  manu&cturiog  threshold  for  that 
category.  When  filing  reports  for 
chemical  categories  the  releases  are 
determined  in  the  same  manner  as  the 
thresholds.  One  report  if  filed  for  the 
category  and  all  releases  are  repjorted  on 
this  form. 

42.  l-(3-Chk)roalIyI)-3^,7-triaza-l- 
azoniaadamantane  chloride  (CAS  No. 
004080-31-3)  (FIFRA  AI)  (Ref.  3). 
Decrease  in  heart  weight,  obliterative 
vasculitis,  and  perivasculitis  of  the 
hepatic  blood  vessels  were  observed  in 
dogs  orally  administered  l-(3- 
chloroallyl)-3,5,7-triaza-l- 
azoniaadamantane  for  90  days.  The 
NOEL  was  7.5  mg/kg/day;  the  LOEL  was 
15  mg/kg/day.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  l-(3- 
chk)roallyl)-3 ,5,7-triaza- 1 - 
azoniaadamantane  chloride  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
chronic  toxicity  data  for  l-(3- 
chloroalIyl)-3,5,7-triaza-l- 
azoniaadamantane. 

43.  p-Chloroaniline  (CAS  No.  00010&- 
47-8)  (CERCLA;  RCRA  APP8;  RCRA  P) 
(Ref.  8).  In  a  78-week  study  in  which 
rats  were  fed  p-chloroaniline,  non- 
neoplastic proliferative  lesions  of  the 
splenic  capsule  (focal  fibrosis  with 
subcapsular  mesenchymal  proliferation) 
were  observed.  The  LOAEL  was  12.5 
mg/kg/day  (the  lowest  dose  tested)  and 
the  RfD  derived  from  this  data  is  0.004 
mg/kg/day.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  p- 
chloroaniline  on  EPCRA  section  313 
pursuant  to  section  313(d)  (2)(B)  based 
on  the  chronic  toxicity  data  for  this 
chemical. 

44.  5-Chloro-2-{2.4- 
dichlorophenoxyiphenol  (CAS  No. 
003380-34-5)  (FIFRA  AI)  (Ref.  3).  In  a  3- 
month  dog  feeding  study,  decreased  red 
blood  cell  and  hemoglobin  vahies, 
increased  serum  alkaline  phosphatase, 
jaundice,  and  increased  liver  weight 
were  observed  at  25  mgA;g/day  (LOEL). 
No  NOEL  could  be  established.  In 
another  3-month  dog  feeding  study,  the 
LOEL  of  25  mg/kg/day  produced 
morpholojgic  chafes  in  the  fiver  (focal 
acidophilic  granular  degeneration  (A 
cytoplasm).  The  NC£L  was  12.5  rag/kg/ 
day.  In  a  3-montb  rat  feeding  study.  125 
mg/kg/day  (LOEL)  produced  increased 
liver  wei^ts  in  males.  The  NOEL  was 
50  mg/kg/day.  At  150  mg/kg/day 
(LOEL),  decrease  in  triglycerides, 
increase  in  creatinine,  decrease  in  red 
blood  cells,  increase  in  spleen  and  heart 
weight,  and  cytomegaly  were  observed 
in  another  3-month  rat  feeding  study 
(NCtt:L  was  50  mg/kg/day).  In  a  2-year 
study,  dietary  administration  of  15  mg/ 
kg/day  produced  decreases  in  red  blood 
cells,  hemoglobin  concentration,  and 


hematocrit  as  well  as  hepatic  necrosis  in 
males.  At  50  mg/kg/day,  there  were 
decreases  in  red  blood  cells  in  females. 
EPA  beKeves  that  there  is  sufficient 
evidence  for  listing  5-chloro-2-(2,4- 
dichlorophenoxy)phenol  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2MB)  based  on  the  available 
hematological  toxicity  data  for  this 
chemicaL 

45.  3-Chloro-2-methyl-l-propene 
(CAS  No.  000563-47-3)  (NTP)  (Ref.  8).  In 
an  NTP  gavage  bioassay  there  was  clear 
evidence  of  carcinogenicity  from  3- 
chloro-2-methyl-l-propene  in  rats  and 
mice.  The  substance  induced  adrenal 
cortex,  testicular  and  g«trointestinal 
tumora  in  rats  and  adrenal  cortex  and 
gastrointestinal  tumors  in  mice,  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  3-chloro-2-methyi-l-propene 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2KB)  based  on 
the  carcinogenicity  data  for  this 
chemical. 

46.  p-Chioropheryi  isocyanate  (CAS 
No.  000104-12-1)  (TSCA)  (Ret  8).  p- 
Chlorophenyl  isocyanate  is  very  lethal 
following  inhalation.  The  4-hour  mouse 
inhalation  LC©  value  is  0.053  mg/L.  In 
addition,  isocyanates  as  a  class  are 
generally  severe  skin,  eye,  and 
respiratory  irritants  following  acute 
exposure. 

EPA's  exposure  analysis  indicates  that 
p-chloropbenyl  isocyanate 
concentrations  are  likely  to  exist  beyond 
facility  site  boundaries,  as  a  result  of 
continuous,  or  frequently  recurring 
releases,  at  levels  that  can  reasonably  be 
anticipated  to  cause  significant  adverse 
acute  human  health  effects.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  p-chlorophenyl  isocyanate  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(A)  based  on  the 
available  acute  toxicity  and  exposure 
data  for  this  chemicaL 

47.Chloropicrin  (CAS  No.  000076-06- 
2)  (FIFRA  AI)  (Ret  3).  Measured  aquatic 
acute  toxicity  data  for  chloropicrin 
include  a  rainbow  trout  96-bour  LCjo  of 
16.5  ppb.  a  bhiegill  9e-bour  LCm  of  105 
ppb,  and  a  48-4)our  ECso  of  80  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  chloropicrin  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(Z)(C)  based  on  the  avaiUble 
environmental  toxicity  data  for  this 
chemical. 

48.  3-Chloropropionithle  (CAS  No. 
000542-76-7)  (CERCLA;  EPCRA  EHS; 
RCRA  APP8;  RCRA  PJ  (Ret  8).  3- 
Chloroprcpionitriie  is  metabolized  by 
hepatic  cytochrome  P450  enzymes  to 
release  cyanide.  The  sut»tance  is 
readily  absorbed  both  dermally  and 
orally.  The  mouse  oral  LDs©  is  51.3  mg/ 
kg. 


EPA's  exposure  analysis  indicates  that 
3-chloropropionitrile  concentrations  are 
likely  to  exist  beyond  facility  site 
boundaries,  as  a  resuh  of  continuous,  or 
frequently  recurring  releases,  at  levels 
that  can  reasonably  be  anticipated  to 
cause  significant  adverse  acute  human 
heahh  effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  3- 
chloropropionitrile  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  available 
acute  toxicity  and  exposure  data  for  this 
chemical. 

49.  p-Chloro-o-toluidrne  (CAS  No. 
000095-69-2)  (lARC;  NTP)  (Ref  8).  p- 
Chloro-o-toluidine  is  classified  as  a 
Group  82  carcinogen  by  EPA;  i.e.,  the 
compound  is  a  probable  human 
carcinogen.  It  is  classified  as  a  Group  2B 
carcinogen  by  L\RC;  I.e.,  a  possible 
human  carcinogen.  Epidemiology 
studies  are  inadequate  in  evaluating  the 
carcinogenic  potential  of  4-chloro-o- 
toluidine  hydrochloride  in  humans.  In  a 
long-term  feeding  study  by  Nd,  p- 
chloro-o-toluidine  hydrochloride 
induced  hemangiomas, 
hemangiosarcomas,  and  vascular  tumon 
in  mice.  An  increese  in  the  incidence  of 
pituitary  chromophobe  adenomas  was 
observed  in  female  rats  following 
dietary  administration.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  p-chloro-o-toluidine  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2KB)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

50.  Cnlorotrjfluommethane  (CFC-13) 
(CAS  No.  000075-72-9)  (CAA  OD)  (Ret 
8).  Chlorofluorocarbons,  including 
chlorotrifluoromethane  (CFC-13)  are 
known  to  release  chlorine  radicals  into 
the  stratosphere.  Chlorine  radicals  act  as 
catalysts  to  reduce  the  net  amount  of 
stratospheric  ozone. 

Stratospheric  ozone  shields  the  earth 
torn  ultraviolet-B  (UV-B)  radiation  (i.e.. 
290  to  320  nanometers).  Decreases  in 
total  column  ozone  will  increase  the 
percentage  of  UV-B  radiation,  especially 
at  its  most  harmful  wavelengths, 
reaching  the  earth's  surface. 

Exposure  to  UV-B  radiation  has  been 
implicated  by  laboratory  and 
epidemiologic  studies  as  a  cause  of  two 
types  of  nonmelanoma  skin  cancers: 
squamous  cell  car>cer  and  basal  cell 
cancer.  Studies  predict  that  for  every  1 
percent  increase  in  UV-B  radiation, 
nonmelanoma  skin  cancer  cases  would 
increase  by  about  1  to  3  percent. 

Recent  epidemiological  studies, 
including  large  case  control  studies, 
suggest  that  UV-B  radiation  plays  an 
important  role  in  causing  malignant 
melanoma  skin  cancer.  Recent  studies 
predict  that  for  each  1  percent  change  in 
UV-B  intensity,  the  incidence  of 
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melanoma  could  increase  from  0.5  to  1 
percent. 

Studies  have  demonstrated  that  UV-B 
radiation  can  suppress  the  immune 
response  system  in  animals,  and, 
possibly,  in  humans.  Increases  in 
exposure  to  UV-B  radiation  are  likely  to 
increase  the  incidence  of  cataracts  and 
could  adversely  affect  the  retina. 

Aquatic  organisms,  particularly 
ph>1oplankton,  zooplankton,  and  the 
larvae  of  many  fishes,  appear  to  be 
susceptible  to  harm  from  increased 
exposure  to  UV-B  radiation  because 
they  spend  at  least  part  of  their  time  at 
or  near  the  surface  of  waters  they 
inhabit. 

Increased  UV-B  penetration  has  been 
shown  to  result  in  adverse  impacts  on 
plants.  Field  studies  on  soybeans 
suggest  that  yield  reductions  could 
occur  in  some  cultivars  of  soybeans, 
while  evidence  from  laboratory  studies 
suggest  that  two  out  of  three  cultivars 
are  sensitive  to  UV-B.  Because  this 
increased  UV-B  radiation  can  be 
reasonably  anticipated  to  lead  to  cancer 
and  other  chronic  human  health  effects 
and  significant  adverse  environmental 
effects,  there  is  sufficient  evidence  for 
listing  chlorotrifluoromethane  (CFC-13) 
on  EPCRA  section  313  pursuant  to 
EPCRA  sections  313(dK2)(B)  and  (C). 

51.  Cblorpyrifos  methyl  (0,0- 
dimethyl-0-(3.5, 6-tricbloro-2- 
pyridyl)phosphorothioate)  (CAS  No. 
005598-13-0)  (FIFRA  AI)  (Ref.  3). 
Humans  experienced  a  10  percent 
reduction  in  plasma  cholinesterase 
activity  after  10  dermal  exposxires  to  10 
mg/kg/day  and  a  47  percent  reduction 
after  4  dermal  exposures  to  25  mg/kg/ 
day  (exposures  were  for  12  hours  per 
day).  Rabbits  experienced  a  97  to  100 
percent  reduction  in  plasma 
cholinesterase  activity  after  5  dermal 
exposures  to  10  mg/kg/day  for  12  hours 
a  day  or  2  dermal  exposures  to  25  mg/ 
kg/day  for  12  hours  a  day.  In  a  2-year 
rat  feeding  study,  red  blood  cell  and 
plasma  cholinesterase  inhibition  were 
observed  at  1  mg/kg/day  (LOEL).  The 
NOEL  was  0.1  mg/kg/day.  In  a  2-year 
dog  feeding  study,  plasma 
cholinesterase  inhibition  was  observed 
at  1  mg/kg.'day  (LOEL).  The  NOEL  was 
0.1  mg/kg/day.  The  oral  rat  LDso  is 
between  1,159  mg/kg  and  3,833  mg/kg. 
Lethargy,  ataxia,  diarrhea,  salivation, 
and  tremors  were  observed  in  these 
studies.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
chlorpyrifos  methyl  on  EPO^  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
neurological  toxicity  data. 

Aquatic  acute  toxicity  values  for 
chlorpyrifos  methyl  include  a  daphnid 
48-hour  LCjo  of  1.11  ppb  and  a  rainbow 


/  Wednesday,  January  12,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  8  /  Wednesday,  January  12,  1994  /  Proposed  Rules  1805 


trout  96-h<iur  LCso  of  12.6  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  oilorpyrifos  methyl  on 
EPCRA  sec  ion  313  pursuant  to  EPCRA 
section  313  d)(2)(C)  based  on  the 
available  ei  ivironmental  toxicity  data. 

52.  Chloi  sulfuron  (2-cbloro-N-{[(4- 
wethoxy-6-  methyl-1 ,3,5-triazin-2- 
yI)amino}oirbonyl]benzenesuIfonamide) 
(CAS  No.  C  54902-72-3)  (FIFRA  AI)  (Ref. 
3).  In  a  rabl  lit  developmental  study,  an 
increased  i  icidence  of  fetal  resorptions 
was  observ  >d  at  the  LOEL  of  75  mg/kg/ 
day.  The  N  3EL  was  25  mg/kg/day. 

In  a  3-gei  leration  rat  reproduction 
study,  a  de  :rease  in  fertility  index  was 
observed  a1  125  mg/kg/day  (LOEL).  The 
NOEL  was  25  mg/kg/day.  EPA  believes 
that  there  i  i  sufficient  evidence  for 
listing  chic  rsulfuron  on  EPCRA  section 
313  pursue  nt  to  EPCRA  section 
313(d)(2)(I )  based  on  the  available 
developme  ital  and  reproductive 
toxicity  da  a  for  this  chemical. 

53.  Clon.  azone  (2-l(2- 
chlorophei  yI)methvl]-4,4-diinethyl-3- 
isoxazoUdbxone)  (CAS  No.  081777-89-1) 
(FIFRA  All  (Ref.  3).  In  a  90-day  dog 
feeding  stiidy,  increased  cholesterol  and 
increased  absolute  and  relative  liver 
weights  v.'Sre  observed  at  62.5  mg/kg/ 
day  (LOELj.  The  NOEL  was  12.5  mg/kg/ 
day.  Dietaiy  administration  of  62.5  mg/ 
kg/day  (LCKL)  to  dogs  for  1-year  also 
produced  mcreased  cholesterol  and 
increased  fver  weights.  The  NOEL  was 
12.5  mg/kj  /day.  In  a  90-day  mouse 
feeding  sti  dy,  megalocytosis  of  the  liver 
cells  was  s  »n  at  2.6  mg/kg/day  (LOEL). 
No  NOEL  1  vas  established.  In  a  2-year 
rat  feeding  study,  elevated  cholesterol 
levels  and  iver-to-body  weight  ratios 
were  obsei  ved  at  21.5  mg/kg/day 
(LOEL).  Tt  e  NOEL  was  4.3  mg/kg/day. 
Dietary  ad  ninistration  of  62.5  mg/kg/ 
day  (LOEl  to  dogs  for  1-year  increased 
cholestero  and  liver  weights.  The  NOEL 
was  12.5  nig/kg/day. 

In  a  two  generation  reproduction 
study,  dec  'eased  pup  viability,  reduced 
survival,  c  ecreased  body  weight,  and 
nonfunctii  nal  limbs  were  observed  in 
the  offspri  ig  of  rats  that  were  orally 
administei  ed  50  mg/kg/day  (LOEL).  The 
NOEL  was  5  mg/kg/day. 

EPA  bel  eves  that  there  is  sufficient 
evidence  far  listing  clomazone  on 
EPCRA  se  ;tion  313  pursuant  to  EPCRA 
section  31  J(d)(2)(B)  based  on  the 
available  1  epatic  and  developmental 
toxicity  dt  ta. 

54.  trot  maldehyde  (CAS  No.  004170- 
30-3)  (RQ  A  APP8)  (Ref.  8). 
Crotonald  ihyde  has  been  tested  for 
carcinogei  licity  in  one  animal  study. 
When  crol  onaldehyde  was  administered 
to  male  Fi  44  rats  at  0,  42,  or  421  mg/ 
L  for  113  ^  breeks,  there  was  a  statistically 
significan  increase  in  the  incidence  of 


JMI 


hepatocellular  neoplasms  (benign  and 
malignant  combined)  in  the  low  dose 
group.  The  lack  of  turaorigenic  effects  at 
the  high-dose  group  is  believed  to  be 
due  to  the  hepatotoxicity  observed  in 
this  group.  At  high  dose, 
crotonaldehyde  is  cytotoxic;  cells  died 
before  neoplasms  are  manifested. 
Crotonaldehyde  and  other  alpha,  beta- 
unsaturated  carbonyls  are  chemically 
reactive  compounds  which  can  readily 
react  with  cellular  macromolecules  such 
as  DNA  and  proteins.  Mutagenicity 
studies  in  a  slightly  modified 
preincubation  Ames  test  have  clearly 
shown  that  crotonaldehyde  is 
mutagenic.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
,  crotonaldehyde  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  carcinogenicity 
and  mutagenicity  data  for  this  chemical. 

55.  Cyanazine  (CAS  No.  021725-46-2) 
(CAL;  FIFRA  SR)  (Ref.  8).  Cyanazine  is 
a  triazine-type  herbicide.  In  a  three- 
generation  reproduction  study  in  Long- 
Evans  rats,  Fjb  female  weanlings  had 
increased  relative  brain  weights  and 
decreased  relative  kidney  weights.  The 
LOAEL  was  4.05  mg/kg/day  and  the 
NOAEL  was  1.35  mg/kg/day.  In  rabbits 
that  received  cyanazine  in  gelatin 
capsules  during  gestation  days  6  to  18, 
there  was  increased  postimplantation 
loss,  decreased  litter  size,  and 
alterations  in  ossification.  In  addition, 
there  were  increased  malformations  in 
the  offspring,  including  anophthalmia/ 
microphthalmia,  dilated  brain 
ventricles,  dome  cranium  and 
thoracoschisis  (the  LOAEL  was  2  mg/kg/ 
day;  the  NOAEL  was  1  mg/kg/day). 
Similar  developmental  effects  were 
reported  in  Fischer  344  rats 
ackninistered  cyanazine  during  gestation 
days  6  to  15  (the  LOAEL  was  25  mg/kg/ 
day;  the  NOAEL  5  was  mg/kg/day).  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  cyanazine  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  developmental 
toxicity  data  for  this  chemical. 

56.  Cycloate  (CAS  No.  001134-23-2) 
(FIFRA  AI)  (Ref.  3).  Cycloate,  a 
carbamate  pesticide,  is  a  cholinesterase 
inhibitor.  Symptoms  of  poisoning 
include  salivation,  lacrimation, 
convulsions,  and  death.  Depressed 
plasma  cholinesterase  was  observed  in  a 
9-week  rat  inhalation  study  at  0.0025 
mg/L.  The  NOEL  was  less  than  0.0025 
mg/L.  Decreased  serum  cholinesterase 
(in  males  and  females)  and  Wallerian 
degeneration  of  nerve  fibers  in  spinal 
cord  and  sciatic  nerve  (females)  were 
observed  at  0.12  mg/L  in  a  10- week  rat 
inhalation  study  (cholinesterase  NOEL 
is  0.012  mg/L).  In  both  inhalation 
studies,  animals  were  exposed  for  6 


hours/day,  5  days/week.  Plasma,  red 
blood  cell,  and  brain  cholinesterase 
inhibition  was  reported  in  rats  fed  8  mg/ 
kg/day  for  2  years.  The  NOEL  was  less 
than  8  mg/kg/day.  Dose-related 
neuropathy  and  muscle  myopathy  were 
observed.  In  a  2-year  rat  feeding  study, 
distended  myelin  sheath  demyelination 
and  nerve  fiber  loss  occurred  at  3  mg/ 
kg/day  (LOEL).  The  NOEL  was  0.5  mg/ 
kg/day. 

Decreased  weight  and  survival  were 
observed  in  the  offispring  of  rats  orally 
administered  24  mg/kg/day  (LOEL)  and 
72  mg/kg/day  of  cycloate,  respectively 
(duration  and  frequency  of  dosing  not 
reported).  The  reproductive  NOEL  was 
8  mg/kg/day.  Decreased  pup  weight  was 
observed  at  20  mg/kg/day  and  decreased 
pup  survival  was  observed  at  50  mg/kg/ 
day  in  a  2-generation  rat  reproduction 
study.  The  NOEL  values  for  these 
endpoints  were  2.5  mg/kg/day  and  20 
mg/kg/day,  respectively. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  cycloate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
neurological  and  developmental  toxicity 
data. 

57.  Cyclohexanol  (CAS  No.  000108- 
93-0)  (TSCA)  (Ref.  8).  Four  rabbits 
exposed  to  997  ppm  (4  mg/L)  for  11 
days  (6  hours/day,  5  days/week)  and  a 
rabbit  receiving  dermal  applications  of 
approximately  2,500  mg/kg/day  for  10 
days  (1  hour/day)  developed  tremors, 
central  nervous  system  depression, 
lethargy  or  hypothermia. 

Microscopic  or  degenerative  changes 
were  observed  in  the  livers  and  kidneys 
of  rabbits  inhaling  145  ppm  (0.59  mg/L) 
of  cyclohexanol  for  50  days  (6  hours/ 
day,  5  days/week),  or  repeated  doses  at 
272  ppm  (1.1  mg/L).  In  addition, 
degenerative  myocardial  effects  were 
observed  at  this  exposure  level. 
Repeated  inhalation  exposure  to  higher 
doses  (997  to  1,229  ppm;  4  to  5  mg/L) 
in  rabbits  resulted  in  degenerative 
changes  in  the  brain  and  heart  as  well 
as  liver  and  kidneys. 

Reproductive  effects  including 
testicular  atrophy,  loss  of  Type  A 
spermatogonia,  spermatocytes  and 
spermatozoa,  "shrinkage"  of 
seminiferous  tubules  and  Leydig  cells, 
reductions  in  RNA  protein,  sialic  acid, 
and  glycogen  in  testes,  epididymis  and 
seminal  vesicles  and  increased 
testicular  cholesterol  and  alkaline 
phosphatase  were  observed  in  male  rats 
or  gerbils  exposed  to  15  mg/kg  of 
cyclohexanol  for  21  to  37  days.  These 
changes  were  accompanied  with 
decreased  fertility,  and  occurred  at 
exposure  levels  which  had  no  effect  on 
the  liver  or  kidney. 


EPA  believes  that  there  is  sufficient 
evidence  for  listing  cyclohexanol  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
chronic  neurological,  hepatic,  renal, 
myocardial,  and  reproductive  toxicity 
data  for  this  chemical. 

58.  Cyfluthrin  (3-(2.2- 
Dichhroethenyl)-2,2- 
dimethylcyclopropanecarboxylic  acid, 
cyano(4-fluoro-3-phenoxyphenyl)methyl 
ester)  (CAS  No.  068359-37-5)  (FIFRA  AI) 
(Ref.  3).  In  a  14-day  rat  study,  oral 
administration  of  60  mg/kg/day 
produced  tremors,  uncoordinated  gait, 
salivation,  slight  brain  hemorrhages, 
necrosis  of  the  skeletal  muscle  fibers, 
and  death.  The  NOEL  was  not  defined. 
In  another  study,  salivation,  straddled 
gait,  axonal  degeneration  of  sciatic 
nerve,  microtubular  dilation,  and 
mitochondria  degeneration  in  the  sciatic 
and  femoral  nerves  were  observed  in 
rats  administered  80  mg/kg/day  orally 
for  5  days  and  40  mg/kg/day  for  the 
following  9  days.  No  NOEL  was 
established. 

Liver  and  adrenal  weight  increases 
were  observed  in  rats  orally 
administered  40  to  80  mg/kg/day  for  28 
days.  The  highest  dose  of  80  mg/kg/day 
was  reduced  to  40  mg/kg/day.  The 
NOEL  was  20  mg/kg/day.  Liver  weight 
changes  and  urobilinogen  and  ketone 
bodies  in  the  urine  were  observed  in 
rats  fed  15  mg/kg/da'y  for  28  days.  No 
NOEL  was  established.  In  a  28-day 
mouse  feeding  study,  increased  liver 
weight  was  observed  at  50  mg/kg/day 
(LOEL).  The  NOEL  was  15  mg/kg/day. 
Inflammatory  foci  in  the  kidneys  of 
females  were  observed  at  7.5  mg/kg/day 
in  a  2-year  rat  feeding  study.  The  NOEL 
was  2.5  mg/kg/day.  Based  on  the  NOEL 
of  the  study,  an  oral  RfD  of  0.025  mg/ 
kg/day  was  determined.  Increased 
alkaline  phosphatase  activity  was 
observed  in  males  at  7.5  mg^g/day  in 
a  23-month  mouse  feeding  study. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  cyfluthrin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  neurological,  hep>atic,  and 
renal  toxicity  data. 

Aquatic  acute  toxicity  values  for 
cyfluthrin  include  a  rainbow  trout  96- 
hour  LCso  of  0.68  ppb,  a  bluegill  9&- 
hour  LCjo  of  1.5  ppb,  and  a  daphnid  48- 
hour  ECso  of  0.14  ppb.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
cyfluthrin  on  EPCRA  section  313 

Pursuant  to  EPCRA  section  313(d)(2)(C) 
ased  on  the  available  environmental 
toxicity  data. 

59.  Cyhalothrin  (3-(2-chloro-3.3,3- 
trifluoro- 1  -propenyl)-2,2- 
dimethylcyclopropanecaihoxylic  acid 
cyano(3-phenoxyphenyl)methyl  ester) 


(CAS  No.  068085-85-8)  (FIFRA  AI)  (Ref. 
3).  Cyhalothrin  administered  orally  (in 
capsules)  to  dogs  at  10  mg/kg/day  for  26 
weeks  produced  occasional 
disturbances  of  the  nervous  system 
(unsteadiness  and/or  muscular 
trembling).  The  NOEL  for  these  effects 
was  not  defined.  In  a  1-year  dog  study, 
ataxia,  muscle  tremors,  and  convulsions 
were  observed  following  oral 
administration  at  3.5  mg/kg/day. 
Abnormal  gait  and  convulsions  were 
observed  at  0.5  mg/kg/day.  The  LOEL  of 
the  study  was  0.5  mg/kg/day  and  the 
NOEL  was  0.1  mg/kg/day.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  cyhalothrin  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
neurological  toxicity  data. 

60.  Cyromazine  (N-cyciopropyl-1.3,5- 
triazine-2,4,6-triamine)  (CAS  No. 
066215-27-8)  (FIFRA  AI)  (Ref.  3).  In  a  6- 
month  dog  feeding  study.  7.5  mg/kg/day 
(LOEL)  produced  changes  in  hematocrit 
and  hemoglobin  levels.  The  NOEL  was 
0.75  mg/kg/day.  Based  on  the  NOEL,  an 
oral  RfD  of  0.0075  mg/kg/day  was 
derived.  In  a  90-day  dog  feeding  study, 
the  LOEL  of  25  mg/kg/day  produced  an 
increase  in  relative  liver  weights  in 
males.  The  NOEL  was  7.5  mg/kg/day.  In 
a  90-Kiay  rat  feeding  study,  the  LOEL  of 
15  mg/kg/day  produced  a  decrease  in 
relative  liver  weights  in  males.  The 
NOEL  was  1.5  mg/kg/day.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  cyromazine  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hematological  toxicity  data. 

61.  Dazomet  {tetrariydro-3,5-dimeihyI- 
2H-1.3,5thiadiazine-2-thione)  (CAS  No. 
000533-74-4)  (FIFRA  AI)  (Ref.  3). 
Animals  fed  dazomet  at  a  dietary  dose 
of  40  ppm  for  2  years  showed  focal 
necrosis  and  fatty  metamorphosis  of  the 
liver.  Rats  fed  30.3  mg/kg/day 
experienced  decreased  weight  gain  and 
changes  in  liver  weight.  Renal  focal 
tubular  necrosis  was  seen  in  rats  fed  10 
ppm  (0.5  mg/kg/day)  for  2  years.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  dazomet  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  and  renal  toxicity  data  for  this 
chemical. 

62.  Dazomet  sodium  salt  (tetrahydm- 
3,5-dimethyl-2H-l,3.5-thiadiazine-2- 
thione,  ion(l-),  sodium)  (CAS  No. 
053404-60-7)  (FIFRA  AI)  (Ref.  3).  The 
available  toxicity  data  is  on  dazomet. 
Rats  fed  80  ppm  for  2  years  (4  mg/kg/ 
day)  showed  focal  necrosis  and  fatty 
metamorphosis  of  the  liver.  Rats  fed 
30.3  mg/kg/day  experienced  decreased 
weight  gain  and  changes  in  liver  weight. 
Renal  focal  tubular  necrosis  was  seen  in 
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rats  fed  10  ppm  (0.5  mg/kg/day)  for  2 
years.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  dazomet 
sodium  on  EPCRA  section  313  pursuant 
to  EPCaiA  section  313(d)(2)(B)  based  on 
the  available  renal  toxicity  data  for  its 
free  acid,  dazomet. 

63.  2.4-DB  (CAS  No.  000094-82-6) 
(FIFRA  SR)  (Ref.  8).  2.4-DB  (4-(2.4- 
dichlorophenoxy)butanoic  acid)  is  a  2,4- 
dichlorophenoxy-type  herbicide.  In  a 
study  involving  beagle  dogs  fed  a  diet 
containing  2,4-DB  for  90  days,  a  LOAEL 
of  25  rag/kg/ day  was  determined,  based 
on  internal  hemorrhaging  and  mortality 
observed  during  the  first  3  to  9  weeks 
of  treatment.  The  NOAEL  in  this  study 
was  8  mg/kg/day.  At  this  dose  level, 
slight  increases  in  liver  weights  were 
observed,  but  unaccompanied  by  any 
gross  or  histopathologic  lesions.  EPA 
has  derived  an  oral  RfD  of  0.008  mg/kg/ 
day  from  the  LOAEL.  In  a  subchronic  rat 
feeding  study,  the  LOAEL  and  NOAEL 
values  determined  were  higher  (the 
LOAEL  was  approximately  80  to  100 
mg/kg/day;  the  NOAEL  was 
approximately  25  to  30  mg/kg/day),  and 
were  based  on  severe  liver  and  kidney 
damage. 

In  the  above-mentioned  subchronic 
(90-day)  dog  feeding  study,  it  was 
observed  that  the  animals  exposed  to 
doses  of  2.4-DB  at  25  mg/kg/day  (the 
LOAEL)  and  higher  exhibited 
aspermatogenesis  within  the  first  3  to  9 
weeks  of  treatment.  The  offspring  of  rats 
orally  exposed  to  17  mg/kg  of  2,4-DB 
during  days  1  to  7  of  gestation 
developed  abnormalities.  There  was 
also  an  increase  in  stillbirths  at  this 
dose  level.  In  a  separate  study,  offspring 
of  rats  orally  exposed  to  416  mg/kg  on 
days  5  or  9  of  gestation  exhibited 
increased  preimplantation  loss  and/or 
developmental  toxicity. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  2.4-DB  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  hepatic, 
reproductive,  and  developmental 
toxicity  data  for  this  chemical. 

64.  2,4-D  butoxyethyl  ester  (CAS  No. 
001929-73-3)  (CERCLA;  FIFRA  AI; 
L\RC)  (Ref.  8).  2.4-D  butoxyethyl  ester  is 
a  2.4-dichlorophenoxy-type  herbicide. 
In  mammals,  the  butoxyethyl  ester  of 
2,4-D  is  hydrolyzed  to  yield  the  free 
acid,  2,4-D.  Therefore,  the  toxicity  of 
2,4-D  butoxyethyl  ester  is  expected  to  be 
similar  to  that  of  2,4-D,  in  which  the 
kidney,  liver,  and  nervous  system  are 
the  primary  targets  of  injury.  EPA 
believes  that  there  is  sufiScient  evidence 
for  listing  2,4-D  butoxyethyl  ester  on 
EP<31A  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the  known 
chronic  effects  of  its  metabolite  2,4-D. 
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65.  2,i  -D  butyl  ester  (CAS  No.  000094- 
80-4)  (C  RCLA;  FIFRA  AI;  lARC)  (Ref. 
8).  2,4-Dlbutyl  ester  is  a  2.4- 
dichlorotohenoxytype  herbicide.  In 
mammafe,  the  butyl  ester  of  2,4-D  is 
hydrolyjed  to  yield  the  free  acid,  2,4-D. 
Therefofle.  the  toxicity  of  2.4-D  butyl 
ester  is  ^xpected  to  be  similar  to  that  of 
2.4-D,  in  which  the  kidney,  liver,  and 
nervousjsystem  are  the  primary  targets 
of  injurjj.  EPA  believes  that  there  is 
sufficiedt  evidence  for  listing  2,4-D 
butyl  eder  on  EPCRA  section  313 
pursuai*  to  EPCRA  section  313(d)(2)(B) 
based  oi  the  known  toxic  effects  of  its 
metabolite  2,4-D. 

66.  2,f-D  chlorocrotyl  ester  (CAS  No. 
002971-  J8-2)  (CERCLA;  FIFRA  AI; 
lARC)  (  tef.  8).  2,4-D  chlorocrotyl  ester 
is  a  2,4-  iichlorophenoxy-type  herbicide. 
In  mam  nals,  the  chlorocrotyl  ester  of 
2,4-D  is  hydrolyzed  to  yield  the  free 
acid.  2.'  -D.  Therefore,  the  toxicity  of 
2,4-D  d  lorocrotyl  ester  is  expected  to 
be  simi  ar  to  that  of  2.4-D.  in  which  the 
kidney,  liver  and  nervous  system  are  the 
primarj  targets  of  injury.  EPA  believes 
that  the  re  is  sufficient  evidence  for 
listing ;  .4-D  chlorocrotyl  ester  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the  known 
toxic  effects  of  its  metabolite  2.4-D. 

67.  D  Bsmedipham  (CAS  No.  013684- 
56-5)  (I  IFRA  AI)  (Ref.  3).  In  a  90-day 
dog  stu  ly.  groups  of  four  beagles/sex 
were  fed  diets  containing  0  to  5.24  mg/ 
kg/day.,  This  caused  increased 
metheiioglobin  at  5.24  mg/kg/day 
(LOEL)]  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
desme4ipham  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  hematological 
toxicitt  data. 

68.  2^4D  2-ethylhexyl  ester  (CAS  No. 
001928-43-4)  (CERCLA:  FIFRA  AI; 
lARC)  (Ref.  8).  2.4-D  2-ethylhexyl  ester 
is  a  2.4-dichlorophenoxy-type  herbicide. 
The  2-f  thylhexyl  moiety  contains  eight 
carbons  and,  therefore,  is  an  isooctyl 
group.  JDeveiopmental  toxicity  following 
maternal  exposure  to  2.4-D  isooctyl 
esters  pas  been  demonstrated  in  the  rat 
and  mouse.  Fetotoxicity  occurred  in 
offspring  of  rats  exposed  to  528  mg/kg 
during!  gestation  days  8  through  11.  Rats 
orally^xposed  to  doses  as  low  as  302 
mg/kg]during  gestation  days  9  through 
12  had  musculoskeletal  abnormalities. 
Exposure  to  a  lower  dose  (188  mg/kg) 
for  a  linger  period  during  gestation 
(days  S  through  15)  caused 
developmental  effects  on  homeostasis 
and  ejects  on  newborn  growth 
statistics.  In  mice.  438  mg/kg 
administered  orally  during  gestation 
days  8  to  12  also  caused  effects  on 
newborn  growth  statistics. 
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EPA  believes  that  there  is  sufficient 
evidence  for  listing  2,4-D  2-ethylhexyl 
ester  on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  developmental  toxicity  data  for  2,4- 
D  isooctyl  esters,  and  on  the  toxic 
effects  of  its  metabolite  2,4-D. 

The  aquatic  acute  toxicity  data  for  2,4- 
D  isooctyl  esters  include  a  measured 
48-hour  LCjo  of  8.8  ppm  for  bluegill.  In 
addition.  2,4-D  isooctyl  esters  are 
expected  to  bioaccumulate  based  on  the 
estimated  log  Kow  of  6.6.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  2.4-D  2-ethylhexyl  ester  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data 
and  the  potential  for  bioaccumulation. 

69.  2,4-D  2-€thyl-4-metbylpentyl  ester 
(CAS  No.  053404-37-8)  (CERCLA; 
FIFRA  AI;  lARC)  (Ref.  8).  2,4-D  2-ethyl- 
4-methylpentyl  ester  is  a  2,4- 
dichlorophenoxy-type  herbicide.  The  2- 
ethyl-4-methylpentyl  ester  moiety 
contains  eight  carbons  and,  therefore,  is 
an  isooctyl  group.  Developmental 
toxicity  following  maternal  exposure  to 
2,4-D  isooctyl  esters  has  been 
demonstrated  in  the  rat  and  mouse. 
Fetotoxicity  occurred  in  offspring  of  rats 
exposed  to  528  mg/kg  during  gestation 
days  8  through  11.  Rats  orally  exposed 
to  doses  as  low  as  302  mg/kg  during 
gestation  days  9  through  12  had 
musculoskeletal  abnormalities. 
Exposure  to  a  lower  dose  (188  mg/kg) 
for  a  longer  period  during  gestation 
(days  6  through  15)  caused 
developmental  effects  on  homeostasis 
and  effects  on  newborn  growth 
statistics.  In  mice,  438  mg/kg 
administered  orally  during  gestation 
days  8  through  12  also  caused  effects  on 
newborn  growth  statistics. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  2,4-D  2-ethyl-4- 
methylpentyl  ester  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  developmental 
toxicity  data  for  2,4-D  isooctyl  esters, 
the  toxic  effects  of  its  metabolite  2,4-D. 
The  aquatic  acute  toxicity  data  for  2,4- 
D  isooctyl  esters  include  a  measured 
48-hour  LCso  of  8.8  ppm  for  bluegill.  In 
addition,  2.4-D  isooctyl  esters  are 
expected  to  bioaccumulate  based  on  the 
estimated  log  Ko,  of  6.6.  EPA  beUeves 
that  there  is  sufficient  evidence  for 
listing  2.4-D  2-ethyl-4-methylpentyl 
ester  on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(C)  based  on 
the  available  enviromnental  toxicity 
data  and  the  potential  for 
bioaccumulation. 

70.  Diazinon  (CAS  No.  000333-41-5) 
(CERCLA;  FIFRA  SR)  (Ref.  8).  Diazinon, 
an  organophosphate  insecticide,  causes 
plasma  cholinesterase  inhibition  and 
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central  nervous  system  depression. 
Significant  inhibition  of  plasma 
cholinesterase  was  observed  in  two  men 
administered  five  doses  of  0.025  mg/kg/ 
day.  Diajinon  administered  to  men  at 
doses  of  0.05  mg/kg/day  for  28  days 
caused  a  35  to  40  percent  reduction  in 
plasma  cholinesterase.  A  NOEL  for 
cholinesterase  inhibition  of  0.02  mg/kg/ 
day  was  identified  from  several 
controlled  studies  in  humans.  Clinical 
symptoms  of  diazinon  poisoning 
include  headache,  nausea,  sweating, 
vomiting,  and  diarrhea  all  of  which  are 
indicative  of  neurotoxicity.  Plasma 
cholinesterase  inhibition  (93  percent) 
and  red  blood  cell  inhibition  (90 
percent)  occurred  in  monkeys  orally 
exposed  to  diazinon  in  doses  of  5  mg/ 
kg/day  for  52  weeks.  The  NOEL  for 
inhibition  of  cholinesterase  in  this  study 
was  0.05  mg/kg/day  and  the  LOEL  was 
0.5  mg/kg/day. 

Urogenital  defects  in  the  offspring  of 
female  rats  orally  administered  diazinon 
at  doses  of  26.4  mg/kg  on  days  12  to  15 
of  gestation  has  been  reported.  Diazinon 
also  induced  musculoskeletal 
abnormalities  in  offspring  when 
administered  orally  to  mothers  at  doses 
of  45  mg/kg  on  days  8  to  12  of  gestation. 
Post-implantation  mortality  was 
increased  in  female  rats  administered 
63.5  mg/kg  on  day  10  of  gestation. 
Similar  reproductive  and  developmental 
effects  were  observed  in  mice.  Oral 
administration  of  3.96  mg/kg  of 
diazinon  (days  1  to  22  of  gestation) 
caused  decreased  litter  size  and  delayed 
behavioral  effects  in  the  newborn.  Doses 
of  0.210  mg/kg  and  3.78  mg/kg 
administered  orally  on  days  1  to  21  of 
gestation  caused  abnormalities  in  the 
immune  and  reticuloendothelial  system 
and  biochemical  and  metabolic 
abnormalities  of  the  offspring, 
respectively. 

EPA  beheves  that  there  is  sufficient 
evidence  for  fisting  diazinon  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  developmental 
and  chronic  neurotoxicity  data  for  this 
chemical. 

Measured  aquatic  acute  toxicity  data 
for  diazinon  include  a  96-hoiu-  LCso  for 
rainbow  trout  of  90  ppb  and  a  daphnid 
96-hour  LCso  of  0.90  ppb.  In  addition, 
measured  terrestrial  wildlife  acute 
toxicity  data  for  diazinon  include  an 
oral  LDso  for  male  mallard  ducks  of  3.54 
mg/kg  and  an  oral  LD50  for  male 
pheasants  of  4.33  mg/kg.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  diazinon  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  environmental  toxicity 
data  for  this  chemical. 

71.  2,2-Dibromo-3- 
nitrilopropionamide  (CAS  No.  010222- 


01-2)  (FIFRA  AI)  (Ref.  3).  Oral 
administration  of  50  mg/kg/day  (LOEL) 
to  rats  for  4  weeks  produced  dyspnea 
and  weight  loss.  The  NOEL  was  25  mg/ 
kg/day.  Oral  administration  of  30  mg/ 
kg/day  to  rats  for  13  weeks  produced 
dyspnea.  The  NOEL  was  13  mg/kg/day. 
These  data  may  hb  indicative  of  direct 
effects  of  the  compound  on  the 
respiratory  system.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
2.2-dibromo-3-nitrilopropionamide  on 
EPCRA  section  313  pursuant  to  EPCRA 
sertion  313(d)(2)(B)  based  on  the 
available  chronic  respiratory  data. 

72.  Dicamba  (3.6-Dichloro-2- 
methyoxybenzoic  acid)  (CAS  No. 
001918-00-9)  (FIFRA  AI)  (Ref.  3). 
Decreased  fetal  body  weights  and 
increased  post-implantation  loss  was 
observed  in  the  offspring  of  rabbits 
receiving  10  mg/kg/day  of  dicamba  on 
days  6  through  18  of  gestation.  The 
LOEL  was  10  mg/kg/day  and  NOEL  was 
3  mg/kg/day.  Based  on  the  NOEL.  EPA 
derived  an  oral  RfD  value  of  0.03  mg/ 
kg/day.  In  a  separate  study,  disorders  of 
oxidative  phosphorylation  and  focal 
necrosis  in  the  heart  were  observed  in 
newborn  rats  following  transplacental 
exposure  to  dicamba.  In  a 
developmental  toxicity  study,  an 
increase  in  skeletal  malformations  was 
seen  in  the  offspring  of  rats  orally 
administered  64  mg/kg/day  on  days  6 
through  19  of  gestation.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  dicamba  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data  for  this  chemical.  ^ 

73.  Dichhran  (2 .6-Dichloro-4- 
nitroaniline)  (CAS  No.  000099-30-9) 
(HFRA  AI)  (Ref.  3).  Dichloran.  an 
aniline,  is  a  potential  inducer  of 
methemoglobinemia.  Either  single  or 
repeated  oral  doses  of  dichloran 
produced  enlarged  livers  and  induction 
of  microsomal  enzymes  in  the  rat.  Dogs 
fed  21  mg/kg/day  had  increases  in 
serum  transaminases.  In  Rhesus 
monkeys,  where  dichloran  does  not 
induce  hepatic  enzymes,  160  mg/kg/day 
for  3  monUis  caused  hepatic 
centrilobular  fatty  infiltration  and  death. 
Inhalation  exposure  to  0.17  mg/L 
produced  elevated  cholesterol  levels 
and  increased  liver  weight  in  a  3-month 
rabbit  study  and  increased  liver  weight 
in  a  21-day  rat  study.  In  a  2-year  mouse 
study,  dietary  administration  of  102.7 
mg/kg/day  (LOEL)  produced 
centrilobular  hepatocyte  enlargement, 
focal  necrosis,  acute  inflammatory  cell 
infiltration,  vacuolization  of 
centrilobular  hepatocytes,  increased 
weight  of  the  liver  and  increased 
incidence  of  erythropoiesis  in  males. 
The  NOEL  was  30  mg/kg/day.  EPA 


believes  that  there  is  sufficient  evidence 
for  listing  dichloran  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  toxicity  data. 

74.  3,3'-DicMombenzidine 
dihydrochloride  (CAS  No.  000612-83-9) 
(TSCA)  (Ref.  8).  lARC  has  classified 
3,3'dichlorobenzidine  (o- 
dichlorobenzidine)  as  a  group  2B 
compound,  i.e.  this  chemical  is  possibly 
carcinogenic  in  humans.  lARC  uses  the 
generic  name  3,3'-dichlorobenzidine 
interchangeably  with  3,3'- 
dichlorobenzidine  dihydrochloride.  The 
dihydrochloride  salt  of  3,3'- 
dichlorobenzidine  is  expected  to  be 
equally  as  toxic  as  the  free  base  (3,3*- 
dichlorobenzidine).  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
3,3'-dichlorobenzidine  dihydrochloride 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on  its 
potential  to  cause  cancer  in  humans. 

75.  3.3'-Dichlorobenzidine  sulfate 
(CAS  No.  064969-34-2)  (TSCA)  (Ref.  8). 
lARC  has  classified  3,3'- 
dichlorobenzidine  (o- 
dichlorobenzidine)  as  a  group  2B 
compound,  i.e.  this  chemical  is  pos.sibly 
carcinogenic  in  humans.  The  sulfate  salt 
of  3,3'dichiorobenzidine  is  expected  to 
be  equally  as  toxic  as  the  free  base  (3,3'- 
dichlorobenzidine).  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
3,3'-dichlorobenzidine  sulfate  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  its 
potential  to  cause  cancer  in  humans. 

76.  trans-J,4-Dicbloro-2-butene  (CAS 
No.  000110-57-6)  (EPCRA  EHS)  (Ref.  8). 
Mortality  in  two  of  six  rats  was  observed 
following  inhalational  exposure  to  62 
ppm  (0.34  mg/L)  for  4  hours.  An  acute 
inhalation  LCso  in  rats  was  86  ppm  (0.44 
mg/L).  EPA's  exposure  analysis 
indicates  that  trans-l,4-dichloro-2- 
butene  concentrations  are  likely  to  exist 
beyond  facility  site  boundaries,  as  a 
result  of  continuous,  or  frequently 
recurring  releases,  at  levels  that  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  trans-1.4- 
dichloro-2-butene  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  available 
acute  toxicity  and  exposure  data  for  this 
chemical. 

77.  Dichloromethylpbenylsilane  (CAS 
No.  000149-74-6)  (EPCRA  EHS)  (Ref.  8). 
As  a  class,  chlorinated  silanes  are  very 
corrosive  to  the  skin  and  mucous 
membranes  and  liberate  hydrochloric 
acid  in  the  presence  of  water.  The  2- 
hour  mouse  inhalation  LCjo  value  for 
dichloromethylpbenylsilane  is  0.1 7  mg/ 
L;  EPA's  exposure  analysis  indicatbs 
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that  dichloromethylphenylsilane 
concentrations  are  likely  to  exist  beyond 
facility  site  boundaries,  as  a  result  of 
continuous,  or  frequently  recurring 
releases,  at  levels  that  can  reasonably  be 
anticipated  to  cause  significant  adverse 
acute  human  health  effects.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  dichloromethylphenylsilane 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(A)  based  on 
the  available  acute  toxicity  and 
exposure  data  for  this  chemical. 

78.  Dichlowphene  (2^'- 
methylenebis(4-cblorophenol)  (CAS  No. 
000097-23-4)  (FIFRA  AI)  (Ref.  3). 
Increased  incidence  of  microphthalmia 
was  observed  in  the  offspring  of  rats 
administered  25  mg/kg/day  (teratogenic 
LOEL).  The  NOEL  was  5.0  mg/kg/day.  A 
dose  of  75  mg/kg/day  (fptotoxic  LOEL) 
produced  delayed  ossification  of 
vertebral  centra  and  stemaebrae, 
reduced  body  weight  and  length,  and 
increased  resorptions  in  rat  fetuses.  The 
fetotoxic  NOEL  was  5.0  mg/kg/day.  No 
other  developmental  studies  were 
available.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
dichlorophene  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data. 

Aquatic  acute  toxicity  values  for 
dichlorophene  include  a  measured  48- 
hour  LCjo  of  50  ppb  for  Spicodioptomus 
(calanoid  copipod).  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
dichlorophene  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  available  environmental 
toxicity  data. 

79.  tmns-1.3-Dichloropropene  (CAS 
No.  010061-02-6)  (CERCLA;  CWA  PPL) 
(Ref.  8).  Clinical  reports  have 
documented  the  occiirrence  of 
histiocytic  lymphoma  in  two  firemen 
and  acute  rayelomonocytic  leukemia  in 
a  farmer  exposed  accidently  to  1,3- 
dichloropropene.  Information  on  the 
isomer  or  isomer  mixture  (i.e.,  trans/cis 
isomers)  was  not  specified.  The 
lymphoma  and  leukemia  were  refractory 
to  treatment,  and  all  three  men  died. 
There  is  evidence  that  1,3- 
dichloropropene  may  cause  cancer  in 
rats  and  mice  after  oral  exposure.  In  a 
2-year  gavage  study,  rats  treated  with  25 
or  50  mg/kg/day  1,3-dichloropropene 
(53  percent  cis  isomer,  45  percent  trans 
isomer.  1  percent  epichlorhydrin) 
developed  squamous  cell  papillomas 
and  carcinomas  of  the  forestomach. 
Male  rats  also  developed  neoplastic 
nodules  of  the  liver.  Female  mice  that 
received  50  or  100  mg/kg/day  developed 
squamous  cell  papillomas  and 
carcinomas  of  the  forestomach. 
transitional  cell  carcinomas  of  the 


urinary  bladder,  and  an  increased 
incidence  of  alveolar/bronchiolar 
adenomas.  A  statistically  significant 
increase  inbronchioalveolar  adenomas 
was  noted  m.  male  mice  exposed  to  60 
ppm  (272  iJg/L)  1.3-dichloropropene 
vapoh  (50  toercent  cis  isomer,  43 
percent  trais  isomer).  This  benign  lung 
tumor  waspot  seen  in  female  mice  or 
in  male  or  female  rats.  lARC  assigned 
1,3-dichlorbpropene  to  Group  2B,  i.e., 

Eossibly  carcinogenic  in  humans.  EPA 
elieves  thit  there  is  sufficient  evidence 
for  listing  t  rans-1 ,3-dichloropropene  on 
EPCRA  sec  ion  313  pursuant  to  EPCRA 
section  3i:  (d)(2)(B)  based  on  the 
available  c^inogenicity  data  for  1,3- 
dichloroprbpene  (unspecified  isomer). 

80.  DicldOop  methyl  (2-[4-(2.4- 
dichloropnenoxy)  pbenoxy] propanoic 
acid,  meth\l  ester)  (CAS  No.  051338-27- 
3)  (FIFRA  AI)  (Ref.  3).  In  a  rat  teratology 
study,  incneased  resorptions,  reduced 
body  wei^ts,  and  dilation  of  the  renal 
pelvis  or  astension  of  the  ureter  in 
offspring  were  reported  in  rats  fed  1.6 
mg/kg/day  (LOEL).  The  NOEL  was  0.5 
mg/kg/day.  Increased  pup  mortality  was 
observed  a|t  5  mg/kg/day  (LOEL)  in  a  3- 
generation  rat  reproduction  study.  The 
NOEL  was  1.5  mg/kg/day. 

In  a  30-  lay  rat  feeding  study, 
increased  relative  heart,  liver,  and 
kidney  waights  were  observed  at  the 
LOEL  of  4Tmg/kg/day.  No  NOEL  was 
establishejl.  Jaundice,  increased 
bilirubin,  increased  serum  glutamic- 
pyruvic  transaminase  and  serum 
glutamic-oxaloacetic  transaminase,  and 
increased  liver  and  kidney  weights  were 
observed  m  a  3(>-day  dog  feeding  study 
at  50  mg/lg/day.  The  NOEL  was  12.5 
mg/kg/da; '.  In  a  90-day  rat  feeding 
study,  ele  ^ated  liver  weights  and 
centrilobi  lar  enlargement  of  hepatic 
cells  wer«  observed  at  4  mg/kg/day.  The 
NOEL  wa  i  1.6  mg/kg/day.  Dogs  fed  6.25 
mg/kg/day  for  90  days  had  increased 
lipid  content  and  focal  changes  in  the 
renal  cor^x.  The  NOEL  was  2  mg/kg/ 
day.  EPApelieves  that  there  is  sufficient 
evidence  pr  listing  diclofop  methyl  on 
EPCRA  sactiun  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  jdevelopmental.  heptatic.  and 
renal  toxicity  data. 

81.  DicVcyopentadje/ie  (CAS  No. 
000077-78-6)  (TSCA)  (Ref.  8). 
Convulsions  were  reported  in  rats  or 
mice  foll(>wing  inhalation  of 
dicyclop^ntadiene  at  dosage  levels  of 
332  or  1«  ppm  (1.8  or  0.78  mg/L), 
resp)ectivply,  for  1  or  2  days.  The 


reported  acute  oral  LDso  in  rats  is  353 
mg/kg.  A  tiimals  at  this  dose  level  had 
convulsii  ms  and  muscle  weakness.  In  a 
90-day  t  ihalation  study  in  dogs, 
neurotoj  ic  symptoms  observed 
includec  diarrhea,  excessive  salivation 


JMI 


and  lack  of  control  of  hind  quarters.  The 
NOAEL  in  this  study  was  8.9  ppm 
(0.048  mg/L);  no  LOEL  was  reported. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  dicyclopentadiene 
on  EPCRA  section  313  pursuant  fo 
EPCRA  section  313(d)(2)(B)  based  on 
the  chronic  neurotoxicity  data  for  this 
chemical. 

82.  Diethatyl  ethyl  (CAS  No.  038727- 
55-8)  (FIFRA  AI)  (Ref.  3).  In  a  2-year 
study,  groups  of  six  beagles/sex  were 
given  doses  orally  from  0  to  31.25  mg/ 
kg/day.  The  lowest  dose  (0.25  mg/kg/ 
day)  produced  a  positive  Coombs  test. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  diethatyl  ethyl  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  ba.sed  on  the 
available  hematological  toxicity  data  for 
this  chemical. 

83.  DiflubenzuTon  (CAS  No.  035367- 
38-5)  (FIFRA  SR)  (Ref.  8).  In  a  2-year 
study  in  which  beagle  dogs  received 
difiubenzuron  daily  in  gelatin  capsules, 
the  LOAEL  for  increases  in 
sulfhemoglobin  and  methemoglobin  was 
10  mg/kg/day  and  the  NOAEL  was  2 
mg/kg/day.  EPA  has  derived  an  oral  RfD 
of  0.02  mg/kg/day  for  this  chemical 
from  this  study.  Similar  effects  were 
noted  in  two  separate  2-year  rat  feeding 
studies  (the  LOAEL  was  7.8  to  8  mg/kg/ 
day;  the  NOAEL  was  2  mg/kg/day),  and 
in  a  lifetime  oral  study  in  mice  (the 
LOAEL  was  12  mg/kg/day;  the  NOAEL 
was  2.4  mg/kg/day).  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
diflubenzuron  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  hematological 
toxicity  data. 

Measured  aquatic  acute  toxicity  data 
for  diflubenzmon  include  a  48-hoiu' 
LCso  of  4.55  ppb  for  daphnids.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  diflubenzuron  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

84.  Diglycidyl  resorcinol  ether  (CAS 
No.  000101-90-6)  (lARC;  NTP)  (Ref.  8). 
Diglycidyl  resorcinol  ether  is  classified 
by  LARC  as  a  Group  2B  compoimd.  i.e., 
it  is  possibly  carcinogenic  in  humans.  In 
an  NTP  bioassay,  rats  orally 
administered  12  mg/kg  of  diglycidyl 
resorcinol  ether  5  days  a  week  for  103 
weeks  developed  squamous  cell 
papillomas  and  squamous  cell 
carcinomas  of  the  stomach.  Mice  orally 
administered  50  mg/kg  5  days  a  week 
for  103  weeks  developed  squamous  cell 
carcinomas  and  squamous  cell 
papillomas  of  the  stomach.  Mice  orally 
administered  70.5  mg/kg/day  of 
diglycidyl  resorcinol  ether  for  2  years 
developed  blood  lymphomas  and 
Hodgkin's  disease.  Mice  receiving 
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dermal  applications  of  diglycidyl 
resorcinol  ether  for  1-year  developed 
skin  tumors.  EPA  beUeves  that  there  is 
sufficient  evidence  for  listing  diglycidyl 
resordnol  ether  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  carcinogenicity  data  for 
this  chemical. 

85.  Dimethipin  (2,3,-Dihydro-5,6- 
dimethyl- 1 ,4-dithiin  1 . 1,4.4-tetraoxide) 
(CAS  No.  055290-64-7)  (FIFRA  AI)  (Ref. 
3).  In  a  1-year  dog  feeding  study, 
decreased  erythrocyte,  hemoglobin,  and 
hematocrit  levels  as  well  as  increased 
platelet  levels  were  observed  at  75  mg/ 
kg/day.  The  LOEL  for  systemic  toxicity 
based  on  decreased  body  weight  was  7.5 
mg/kg/day.  No  NOEL  could  be 
established.  In  a  2-year  rat  feeding 
study,  increased  absolute  and  relative 
liver  weights  were  observed  at  10  mg/ 
kg/day  (LOEL).  The  NOEL  was  2  mg/kg/ 
day.  Based  on  the  NOEL  in  the  study, 
EPA  established  an  oral  RfD  of  0.02  mg/ 
kg/day.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
dimethipin  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  hematological 
and  hepatic  toxicity  data. 

86.  Dimethoate  (CAS  No.  000060-51- 
5)  (CERCLA;  EPCRA  EHS;  RFRA  SR; 
RCRA  APP8;  RCRA  P)  (Ref.  8). 
Dimethoate  is  an  oiganopbosphate 
insecticide.  In  humans,  dimethoate 
causes  typical  symptoms  of 
cholinesterase  inhibition  (sweating, 
diarrhea,  salivation,  headache,  difficulty 
in  breathing,  etc.).  In  a  controlled 
human  study,  subjects  were 
administered  dimethoate  for  57  days. 
Whole  blood  and  erythrocyte 
cholinesterase  inhibition  was  observed 
from  day  20  on.  The  NOEL  was  0.202 
mg/kg/day,  and  the  LOEL  was  0.434  mg/ 
kg/day.  In  another  study  in  which 
humans  were  administered  dimethoate 
for  57  da>'s,  the  NOEL  for  cholinesterase 
inhibition  was  15  mg/day  (0.2  mg/kg 
based  on  a  70  kg  person).  The  LOEL  was 
not  specified.  Cholinergic  symptoms 
reflective  of  cholinesterase  inhibition 
following  dimethoate  administration 
have  also  been  observed  in  laboratory 
animals.  A  2-year  feeding  study  in  rats 
determined  the  NOEl.  and  LOEL  for 
plasma  and  brain  cholinesterase 
inhibition  to  be  0.05  and  0.5  mg/kg/day, 
respectively. 

Dimethoate  was  tested  for 
developmental  effects  in  Wistar  rats. 
Cygon  4E  (47.3  percent  dimethoate,  52.7 
percent  unspecified  constituents)  was 
administered  to  pregnant  females  on 
days  6  to  15  of  gestation.  The  NOEL  for 
developmental  effects  was  6  mg/kg/day. 
At  a  LOEL  of  12  mg/kg/day,  an  increase 
in  the  incidence  of  wavy  ribs  was 
observed  in  the  fetuses.  An  increase  in 


offspring  mortality  occurred  in  a  five- 
generation  dironic  feeding  study  (actual 
doses  were  9.5  to  10.5  mg/ltg/day)  in 
male  and  female  CD-I  mice.  At  12  mg/ 
kg/dpy  (120  mg/kg.  gestation  days  6  to 
15),  musculoskeletal  abnormalities  were 
observed  in  the  rat  offspring.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  dimethoate  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  and  neurotoxicity  data 
for  this  chemical. 

87.  3,3'-Dimethoxybenzidine 
dihydrochloride  (o-Dianisidine 
dihydrochloride)  (CAS  No.  020325-40-0) 
(TSCA)  (Ref.  8).  L\RC  has  classified  3.3'- 
dimethoxybenzidine  (o-dianisidine)  as  a 
Group  2B  compound,  i.e.,  this  chemical 
is  possibly  carcinogenic.  In  an  NTP 
carcinogenicity  bioassay,  increases  in 
neoplasms  of  the  skin,  oral  cavity,  large 
intestine,  liver,  uterus,  and  cervix  were 
noted  in  rats  administered  this  chemical 
in  drinking  water  at  dose  levels  of  6, 12, 
or  21  mg/kg/day  in  males  and  7, 14,  or 
23  mg/kg/day  in  females.  The 
dihydrochloride  salt  of  o-dianisidine  is 
expected  to  be  equally  as  toxic  as  the 
free  base  (o-dianisidine).  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  3,3'-dimethoxybenzidine 
dihydrochloride  on  EPCRA  section  313 

Pursuant  to  EPCRA  section  313(d)(2)(B) 
ased  on  its  potential  to  cause  cancer  in 
humans. 

88.  3,3'-Dimethoxyb€nzidine 
hydrochloride  (o-Dianisidine 
hydrochloride)  (CAS  No.  111984-09-9) 
(TSCA)  (Ref.  8).  L^RC  has  classified  3.3'- 
dimethoxybenzidine  (o-dianisidine)  as  a 
Group  2B  compound,  i.e.,  this  chemical 
is  possibly  carcinogenic.  In  an  NTP 
carcinogenicity  bioassay,  increases  in 
neoplasms  of  the  skin,  oral  cavity,  large 
intestine,  liver,  uterus  and  cervix  were 
noted  in  rats  administered  this  chemical 
in  drinking  water  at  dose  levels  of  6, 12, 
or  21  mg/kg/day  in  males  and  7, 14,  or 
23  mg/kg/day  in  females.  The 
hydrochloride  salt  of  o-dianisidine  is 
expected  to  be  equally  as  toxic  as  the 
fireHB  base  (o-dianisidine).  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  3,3'dimethoxybenzidine 
hydrochloride  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  its  potential  to  cause  cancer  in 
humans. 

89.  Dimethylamine  (CAS  No.  000124- 
40-3)  (TSCA)  (Ref.  8).  Dimethylamine  is 
corrosive  to  the  mucous  membranes, 
respiratory  tract  and  eyes  of  treated 
animals.  B6C3F1  mice  and  F344  rats 
exposed  to  10  to  175  ppm  (0.018  to  0.32 
mg/L)  dimethylamine  via  inhalation  for 
6  to  12  months  developed  dose-related 
lesions  in  the  respiratory  and  olfactory 
epithelium.  Significant  decreases  in 


body  weight  occiured  in  high-dose  (ITS 
ppm;  0.32  mg/L)  animals  of  both 
species,  and  some  of  the  high-dose  mice 
died  following  exposure. 

Centrilobular  fatty  degeneration  and 
necrosis  of  parenchymal  cells  were 
reported  in  mice,  rats,  rabbits  or  guinea 
pigs  administered  97  or  183  ppm  (0.18 
or  0.34  mg/L)  dimethylamine  via 
inhalation  for  18  to  20  weeks.  Increased 
liver  weight  without  any 
histopathological  changes  were  reported 
following  8-month  oral  exposure  of  rats 
to  0.35  mg/kg/day  and  guinea  pigs 
exposed  to  3.5  mg/kg/day. 

Rats  administered  oraldoses  of 
dimethylamine  as  low  as  0.035  mg/kg 
for  8  months  exhibited  changes  in 
conditional  reflexes  including  marked 
attenuation  of  the  excitation  process  and 
speedier  extinction  of  the  positive 
reflex. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  dimethylamine  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
chronic  respiratory,  hepatic,  and 
neurological  toxicity  of  this  chemical. 

90.  Dimethylamine  dicamba  (CAS  No. 
002300-66-5)  (HFRA  AI)  (Ref.  3).  In  a 
pilot  rabbit  developmental  toxicity 
study,  an  increase  in  early  and  late  fetal 
resorptions  was  observed  in  animals 
receiving  the  LOEL  of  1.0  mg/kg/day. 
The  NOEL  was  0.5  mg/kg/day  (oral 
doses,  days  6  to  18  of  gestation).  In 
another  study,  increased  post- 
implantation  loss  was  observed  in 
rabbits  receiving  the  LOEL  of  10  mg/kg/ 
day  (oral  doses,  days  6  to  18  of 
gestation).  Developmental  toxicity  was 
also  observed  at  doses  of  10  mg/kg/day 
in  studies  with  dicamba.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  dimethylamine  dicamba  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  developmental  toxicity  data 
for  this  chemical. 

91.3,3  -Dimethylbenzidine 
dihydrochloride  (o-ToIidine 
dihydrochloride)  (CAS  No.  000612-82-8) 
(TSCA)  (Ref.  8).  In  a  bioassay  conducted 
by  NTP,  3,3'-dimethylbenzidine 
dihydrochloride  was  found  to  be 
carcinogenic  in  both  mice  and  rats.  Male 
and  female  mice  exposed  to 
concentrations  of  5  to  140  ppm  (0.95  to 
26.6  mg/kg/day)  in  drinking  water  for 
112  weeks  developed  lung  alveolar  cell 
adenoma  and  adenocarcinoma.  Male 
and  female  F344  rats  exposed  to 
concentrations  of  30  to  150  ppm  (4.2  to 
21  mg/kg/day)  in  drinking  water  for  60 
to  61  weeks  developed  tumors  in  the 
gastrointestinal  tract,  liver,  lung  and 
oral  cavity.  Tumors  in  the  skin, 
Zymbal's  gland,  preputial  gland  in 
males,  clitoral  gland  and  mammary 
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gland  in  females,  and  leukemia  in 
females  were  also  noted  in  this  study. 
EPA  believes  that  there  is  sufHcient 
evidence  for  listing  3,3'- 
dimethylbenzidine  dihydrochloride  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  its 
potential  to  cause  cancer  in  humans. 

92.  3,3'-Diinethylbenzidine 
dihydrofluotide  (o-Tolidine 
dihydrofluoride)  (CAS  No.  041766-75-0) 
(TSCA)  (Ref.  8).  Neither  lARC  or  EPA 
has  classified  3,3'-dimethylbenzidine 
uihydroiluoiiutt  with  respect  lu 
carcinogenicity.  In  a  bioassay  conducted 
by  NTP,  however,  3,3'- 
dimethylbenzidine  dihydrochloride  was 
found  to  be  carcinogenic  in  both  mice 
and  rats.  Male  and  female  mice  exposed 
to  concentrations  of  5  to  140  ppm  (0.952 
to  6.6  mg/kg/day)  in  drinking  water  for 
112  weeks  developed  lung  alveolar  cell 
adenoma  and  adenocarcinoma.  Male 
and  female  F344  rats  exposed  to 
concentrations  of  30  to  150  ppm  (4.2  to 
21  mg/kg/day)  in  drinking  water  for  60 
to  61  weeks  developed  tumors  in  the 
gastrointestinal  tract,  liver,  lung,  and 
oral  cavity.  Timiors  in  the  skin, 
Zymbal's  gland,  preputial  gland  in 
males,  clitoral  gland  and  mammary 
gland  in  females,  and  leukemia  in 
females  were  also  noted  in  this  study. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  3,3'- 
dimethylbenzidine  dihydrofluoride  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  its 
potential  to  cause  cancer  in  humans  and 
on  the  carcinogenicity  data  for  3,3'- 
dimethylbenzidine  dihydrochloride. 

93.  Dimethyl  chlorothiophosphate 
(CAS.  No.  002524-03-0)  (EPCRA  EHS) 
(Ref.  8).  In  a  dominant  lethal  study, 
male  rats  were  administered  dimethyl 
chlorothiophosphate  by  gavage  for  5 
consecutive  days  and  mated  to 
untreated  females.  The  LOEL  of  7.5  mg/ 
kg/day  was  determined  based  on  an 
increase  in  preimplantation  losses  and 
dead  implants.  No  NOEL  for  dimethyl 
chlorothiophosphate  was  determined 
from  this  study.  EPA  believes  that  there 
is  sufficient  evidence  for  listing 
dimethyl  chlorothiophosphate  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
developmental  toxicity  data  for  this 
chemical. 

94.  Dimethyldichlorosilane  (CAS  No. 
000075-78-5)  (CERCLA;  EPCRA  EHS) 
(Ref.  8).  As  a  class,  however,  chlorinated 
silanes  are  very  corrosive  to  the  skin 
and  mucous  membranes  and  liberate 
hydrochloric  acid  in  the  presence  of 
water.  Dimethyldichlorosilane  causes 
severe  bums  and  the  vapor  is  harmful 
to  humans.  The  2-hour  mouse 
inhalation  LC50  value  is  0.30  mg/L. 


EPA's  exposure  analysis  indicates  that 
dimethyldichlorosilane  concentrations 
are  likely  t(  1  exist  beyond  facility  site 
boundaries  as  a  result  of  continuous,  or 
frequently  recurring  releases,  at  levels 
that  can  reasonably  be  anticipated  to 
cause  signi  leant  adverse  acute  human 
health  effe<  ts.  EPA  believes  that  there  is 
sufficient  e  /idence  for  listing 
dimethyldi  :hlorosilane  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(i<^ )  based  on  the  available 
acute  toxic  ty  and  exposure  data  for  this 
chemical. 

95.  N,N-i  )imethylformamide  (CAS  No. 
000068-12-  J)  (CAA  HAP)  (Ref.  7).  In 
humans,  N  N-dimethylformamide 
(DMF)  pro(  uced  an  increase  in 
subjective !  ymptoms  suggestive  of  mild 
liver  dysfui  iction  in  workers  and 
changes  in  objective  measurements  of 
liver  damaj  ,e  (serum  enzjTnes  and  liver 
enlargemei  t)  via  inhalation  exposure, 
resulting  ir  a  LOAEL  of  22  mg/m3 
(adjusted  L  DAEL  of  7.9  mg/m3)). 
Although  ttere  are  several  additional 
studies  wh  ch  are  generally  inadequate 
when  cons  dered  individually,  taken 
together,  tl:  ese  studies  demonstrate  that 
DMF  expo!  ure  is  associated  with 
hepatic  tox  icity  in  humans.  Several 
animal  inh  ilation  studies  further 
support  th«  hepatotoxic  effects  of  DMF. 
EPA  believ  js  that  there  is  sufficient 
evidence  ft  r  listing  N,N- 
dimethylformamide  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(BJ)  based  upon  the  available 
hepatotoxi(  ;ity  data  for  this  chemical. 

96.  2.6-n  imethylpheno!  (000576-26-1) 
(TSCA)  (Relf.  8).  Oral  administration  of 
2,6-dimethylphenol  to  rats  for  8  months 
produced  1  istologic  lesions  (the  LOEL 
was  6.0  mg  'kg/day;  the  NOEL  was  0.6 
mg/kg/day  in  the  liver,  kidneys,  and 
spleen.  An  )ther  supporting  oral  study 
in  rats  that  also  reported  histological 
lesions  in  t  le  liver  and  kidneys  (the 
LOEL  was  ».0  mg/kg/day;  the  NOEL  was 
0.06  mg/kg  'day)  of  rats  following 
subchronic  oral  administration  of  2,6- 
dimethylpl  enol.  EPA  believes  that  there 
is  sufficien  evidence  for  listing  2,6- 
dimethylpienol  on  EPCRA  section  313 
pursuant  td  EPCRA  section  313(d)(2)(B) 
based  on  tlje  hepatotoxicity  and 
nephrotoxicity  data  for  this  chemical. 

97.  DinoCap  (CAS  No.  039300-45-3) 
(CAL;  HFFtA  SR)  (Ref.  8).  Dinocap  is  a 
dinitrophe  lyl-type  fungicide.  In  mice, 
oral  admin  stration  of  25  mg/kg/day  of 
dinocap  on  days  7  to  16  of  gestation  has 
been  show  1  to  increase  post- 
implantatii  m  mortality  and  reduce 
newborn  v  ability.  Oral  administration 
of  5.0  mg/Mg/day  to  pregnant  mice 
produced  developmental  toxicity  in  the 
offspring  U  dministration  of  10  mg/kg/ 
day  resulted  in  abnormalities  of  the 
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musculoskeletal  and  hepatobiliary 
system  in  the  offspring).  In  the  same 
study,  oral  administration  of  20  mg/kg/ 
day  on  days  7  to  16  of  gestation 
produced  craniofacial  abnormalities  in 
offspring.  In  the  same  study,  behavioral 
abnormalities  and  delayed  growth  were 
observed  in  offspring  of  mice  receiving 
12  mg/kg/day  on  days  7  to  16  of 
gestation.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  dinocap 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  developmental  toxicity  data  for  this 
chemical. 

Measured  aquatic  acute  toxicity  data 
for  dinocap  indicate  that  the  LCyi  for 
rainbow  trout  is  15  ppb  and  the  LC50  for 
bluegill  is  20  ppb.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
dinocap  on  EPCRA  section  313  pursuant 
to  EPCRA  section  313(d)(2)(C)  based  on 
the  environmental  toxicity  data  for  this 
chemical. 

98.  Dinoseb  (CAS  No.  000088-85-7) 
(CAL;  EPCRA  EHS;  FIFRA  SR;  RCRA 
APP8;  RCRA  P;  SDVVA)  (Ref.  8).  Dinoseb 
is  a  dinitrophenyl-type  herbicide  and 
insecticide.  In  a  three  generation 
reproduction  study  dinoseb  produced 
decreased  pup  weights  (the  LOEL  was  1 
mg/kg/day;  the  NOEL  was  not 
determined)  in  the  Fib,  F2,,  and  Fs, 
pups.  The  Fib  pup  weights  diminished 
(combined  sexes)  by  day  21  at  dose 
levels  greater  than  1  mg/kg/day.  Other 
studies  have  shown  biologically  arid 
statistically  significant  increases  in 
developmental  malformations  and/or 
anomalies  (the  LOEL  was  10  mg/kg/day; 
the  NOEL  was  3  mg/kg/day),  and  an 
increased  incidence  of  an  absence  of 
ossification  for  a  number  of  skeletal 
sites  and  supernumerary  ribs  (the  LOEL 
was  not  specified;  the  NOEL  was  3  mg/ 
kg/day).  Dinoseb  administered  by 
gavage  to  rabbits  from  days  6  to  18  of 
gestation  produced  neural  tube  defects 
(the  LOEL  was  10  mg/kg/day;  the  NOEL 
was  3  mg/kp/day). 

The  fertility  index  in  male  rats  was 
reduced  in  a  reproductive  study  in 
animals  fed  dinoseb  at  dose  levels  of 
15.6  mg/kg/day  or  22.2  mg/kg/day  over 
an  11-week  period.  Decreased  seminal 
vesicle  weight,  decreased  sperm  count 
and  increased  incidence  of  abnormal 
sperm  were  noted  at  dose  levels  of  9.1 
mg/kg/day  and  higher.  The  NOEL  was 
3.8  mg/kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  dinoseb  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  developmental 
and  reproductive  toxicity  data  for  this 
chemical. 

Aquatic  acute  toxicity  data  for 
dinoseb  include  a  measured  fat-head 
minnow  96-hour  LC50  of  88  ppb.  EPA 


believes  that  there  is  sufficient  evidence 
for  listing  dinoseb  on  EPCRA  section 
313  pursuant  to  EPCRA  sectioo 
313(dM2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

99.  Diphenamid  (CAS  No.  000957-51- 
7)  (FIFRA  SR)  (Ref.  8).  Diphenamid  is  a 
diphenylacetamide-type  herbicide.  In  a 
2-year  study  in  dogs  fed  diphenamid, 
an  increase  in  liver  weight  and  an 
increase  in  portal  macrophages  and 
fibroblasts  were  seen  at  the  LOEL  of  10 
mg/kg/day.  The  NOEL  was  3  mg/kg/day. 
Based  on  the  NOEL,  an  RfD  of  0.03  mg/ 
kg/day  was  derived.  In  a  2-year  study 
in  rats  fed  diphenamid,  an  increase  in 
liver  weight  was  seen  at  the  LOEL  of  30 
mg/kg/day;  the  NOEL  was  10  mg/kg/ 
day.  Although,  no  histopathological 
changes  were  reported  in  these  studies, 
biochemical  changes  accompanied  by 
histo-pathological  changes  were 
observed  in  a  2-generation  study  in  rat 
pups.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
diphenamid  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  hepatotoxicity 
data  for  this  chemical. 

100.  Diphenylamine  (CAS  No. 
000122-39-4)  (RCRA  APP8)  (Ref.  8). 
Increased  liver  and  kidney  weights  were 
noted  in  dogs  that  received  25  mg/kg/ 
day  (the  LOAEL)  of  diphenylamine  in 
their  feed  for  2  years.  The  NOAEL  in 
this  study  was  2.5  mg/kg/day  and  the 
oral  RfD  was  0.025  mg/kg/day. 
Pronounced  anemia  and  decreased  body 
weight  gain  were  also  noted  in  these 
animals.  The  hepatotoxicity  induced  by 
diphenylamine  is  manifested  by 
;>eripherolobular  fat  changes  and 
increased  lipids.  Vacuolar  degeneration 
and  hepatocyte  necrosis  were  reported 
in  rats  or  guinea  pigs  that  received  2  or 

4  percent  (i.e.,  1,000  or  2,000  mg/kg/day 
for  rats  and  800  to  1,600  mg/kg/day  for 
guinea  pigs)  of  diphenylamine  in  the 
diet  for  6  months.  In  another  2-year  rat 
study,  changes  reported  in  the  kidney  in 
diphenylamine-fed  animals  included 
epithelial  necrosis  in  the  proximal 
tubule,  cystic  dilatation  of  tubules,  and 
interstitial  inflammation. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  diphenylamine  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2KB)  based  on  the 
chronic  hepatic  and  renal  toxicity  data 
for  this  chemical. 

101.  Dipotassium  endothall  (7- 
oxabicyclo(2. 2. 1  jheptone-2,3- 
dicarboxylic  add,  dipotassium  salt) 
(CAS  Na  002164-07-0)  (FIFRA  AI)  (Ref. 
3).  In  a  2-year  dog  feeding  study, 
increased  absolute  and  relative  weight 
of  the  stomach  and  small  intestine  was 
observed  at  6  mg/kg/<fay  (UOEL).  The 
NOEL  was  2  mg/kg/day.  An  oral  Rfl)  of 


0.02  mg/kg/day  was  derived  based  on 
the  NOEL.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  dipossium 
endothall  on  EPCRA  section  313 
pursuant  to  EPCRA  section  3l3(d)(2KB) 
based  on  the  available  chronic  toxicity 
data  for  this  chemical. 

102.  Dipmpyl  isocinchomeroaate 
(CAS  No.  000136-45-8)  (FIFRA  AI)  (Ref. 
3).  Ehpropyl  isocinchomeronate  has 
been  classified  by  EPA  as  a  Group  B2 
compound,  i.e.,  a  probable  human 
carcinogen.  This  classification  is  based 
on  the  findings  of  multiple  maHgnant 
and  benign  tumors  in  the  rat  (liver 
adenomas  and  carcinomas  in  both  sexes, 
kidney  carcinomas  in  both  sexes,  benign 
testes  tumors  in  males  and  uterine 
tumors  in  females),  and  multiple 
malignant  tumors  in  the  mouse  (liver 
adenomas  and  carcinomas  in  both  sexes 
and  lung/bronchiolar  adenomas  and 
carcinomas  in  males).  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
dipropyl  isocinchomeronate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  toxicity  data. 

103.  Disodium 
cyanodithioimidocarbonate  (CAS  No 
000138-93-2)  (FIFRA  AI)  (Ref.  3).  Rats 
administered  disodium 
cyanodithioimidocarbonate  by  gavage 
on  gestation  days  6  to  15  demonstrated 
increased  skeletal  variations  in 
offspring.  The  NOEL  is  6  mg/kg,  and  the 
LOEL  is  18  mg/kg.  In  a  rabbit  teratology 
study,  increased  resorptions  were 
observed  in  rabbits  administered  the 
compound  by  gavage  on  gestation  days 
6  to  18.  The  NOEL  is  3  mg/kg,  and  the 
LOEL  is  10  mg/kg.  EPA  beUeves  that 
there  is  sufficient  evidence  for  listing 
disodium  cyanodithioimidocarbonate 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  developmental  toxicity 
data. 

104.  2.4-Disopropyl  ester  (CAS  No. 
000094-11-1)  (CERCLA;  FIFRA  AI: 
L\RC)  (Ref.  8).  2,4-D  isopropyl  ester  is 
a  2,4-dichiorophenoxy-t>'pe  herbicide. 
In  mammals,  the  isopropyl  ester  of  2,4- 
D  is  hydrolyzed  to  yield  the  free  acid. 
2,4-D.  Therefore,  the  toxicity  of  2.4-D 
isopropyl  ester  is  expected  to  be  similar 
to  that  of  2,4-D,  in  which  the  kidney, 
liver,  and  nervous  system  are  the 
primary  targets  of  injury.  2.4-D  is 
presently  included  in  the  EPCRA 
section  313  Hst  of  toxic  chemicals.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  2,4-D  isopropyl  ester  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the  known 
toxic  effects  of  its  metabolite  2.4-D. 

105.  2,4-Dithiobiuret  (CAS  No. 
000541-53-7)  (CERCLA;  EPCRA  EHS; 
RCRA  APP8;  RCRA  P)  (Ref.  8).  In 


experimental  animals,  2.4-dithiobiuret 
is  a  highly  toxic  substance  that  causes 
death  through  i«piratory  depression 
and  respiratory  failure.  Rats  receiving  1 
mg/kg/day  for  6  days  suffered  ftom 
delayed  onset  of  neuromuscular 
depression.  Rats  given  2.4-dithiobiuret 
for  52  days  showed  signs  of  muscle 
weakness  after  a  latency  period  of  3  to 
4  days.  The  NOEL  was  determined  to  be 
0.125  mg/kg/day.  The  LOTL  was  0.25 
mg/kg/day.  The  cause  of  the  muscle 
weakness  was  depressed  neuromuscular 
transmissicm.  EPA  believes  that  there  is 
sufficient  evidence  for  Usting  2,4- 
dithiobiuret  on  EPCRA  sectioo  313 
pursuant  to  EPCRA  section  313(dK2)(B) 
based  on  the  chronic  neurotoxicity  data 
for  this  chemical. 

106.  Dithiopyr  (2-(diPuommethyi)-4- 
(2-methylpropyi)-6-{trifluoromethy0-3.5- 
pyridinedicarbothioic  acid  S.S-dimethyl 
ester)  (CAS  No.  097886-45-8)  (FIFRA  AI) 
(Ref.  3).  In  a  2-generation  rat 
reproduction  study,  decreased  body 
weight,  diffuse  hepatocellular  swelling, 
and  "white  spots"  on  the  livers  were 
observed  in  the  offspring  of  rats 
administered  greater  than  or  equal  to 
16.4  mg/kg/day.  The  NOEL  values  were 
1.7  mg/kg/day.  In  a  13-week  rat  feediag 
study,  the  LOEL  of  6.62  mg/kg/day 
produced  diffuse  hepatocellular 
swelling.  The  NOEL  was  0.662  mg/kg/ 
day.  In  a  13-week  dog  feeding  study, 
increased  alkaline  phosphatase, 
discolored  livers,  and  cholestasis  was 
observed  at  10  mg/kg/day  (LOEL).  The 
NOEL  was  1  mg/kg/day.  In  addition,  at 
30  mg/kg/day,  increased  serum 
glutamic-pyruvic  transaminase  and 
serum  glutamic  oxaloacetic 
transaminase,  increased  liver  and 
kidney  weights,  and  decreased 
cholesterol  and  albumin  were  observed. 
EPA  beheves  that  there  is  sufficient 
evidence  for  listing  dithiop>T  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  and  renal  toxicity  data. 

107.  Diuron  (CAS  No.  000330-54-1) 
(CERCLA)  (Ref.  8).  In  a  2-year  study  in 
dogs  administered  diuron, 
sulfhemoglobin  (an  abnormal  blood 
pigment)  was  detected  following  doses 
as  low  as  3.125  mg/kg/day  (LOAEL). 
The  NOAEL  was  0.625  mg/kg/day. 
Higher  doses  (6.25  and  31.25  mg/kg/ 
day)  caused  decreased  red  blood  cell, 
hemoglobin,  and  hematocrit  values.  The 
highest  dose  tested  (31.25  mg/kg/day) 
also  caused  an  increase  in  erythrogenic 
activity  in  the  bone  marrow, 
hemosiderosis  in  the  spleen,  increased 
liver  weight,  and  bodyweight  loss.  EPA 
has  derived  an  oral  Rff)  of  0.002  mg/kg/ 
day  for  this  chemical  from  this  study. 
Similar  effects  (anemia,  increased 
erythrogenic  activity  in  the  bone 
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marrow,  and  abnormal  pigments  in  the 
blood)  were  also  observed  in  rats 
exposed  orally  to  doses  as  low  as  6.25 
mg/kg/day  for  2  years,  or  to  250  mg/kg/ 
day  for  90  days.  In  a  7-week  study,  rats 
receiving  diuron  doses  of  greater  than  or 
equal  to  10  mg/kg/day  had  decreased 
red  blood  cells  and  significantly 
increased  methemoglobinemia. 

Offspring  of  Wistar  rats  fed  diuron 
during  days  6  to  15  of  gestation  showed 
developmental  toxicity,  that  included 
malformed  ribs,  extra  ribs,  and  delayed 
ossification.  The  developmental  LOAEL 
in  this  study  was  100  mg/kg/day.  No 
NOAEL  was  determined.  Maternal  and 
fetal  body  weights  decreased  at  400  mg/ 
kg/day.  In  a  three-generation 
reproduction  study  in  rats  fed  diuron  at 
6.25  mg/kg/day,  decreased  body  weights 
were  reported  in  the  Fjt  and  Fj,  litters. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  diuron  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hematological  and  developmental 
toxicity  data  for  this  chemical. 

The  measured  aquatic  toxicity  data  for 
diuron  includes  a  1.5-hour  ECso  of 
0.010  ppm  (10  ppb)  for  marine  green 
alg89.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  diuron  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
environmental  toxicity  data  for  this 
chemical. 

108.  2.4-D  2-octyI  ester  (CAS  No. 
001917-97-1)  (CERCLA:  FIFRA  AI; 
lARC)  (Ref.  8).  2,4-D  2-octyl  ester  is  a 
2 ,4-dichlorophenoxy-type  herbicide. 
The  2-octyl  moiety  contains  eight 
carbons  and,  therefore,  is  an  isooctyl 
group. 

Developmental  toxicity  following 
maternal  exposure  to  2,4-D  isooctyl 
esters  has  been  demonstrated  in  the  rat 
and  mouse.  Fetotoxicity  occurred  in 
offspring  of  rats  exposed  to  528  mg/kg 
during  gestation  days  8  toll.  Rats  orally 
exposed  to  doses  as  low  as  302  mg/kg 
during  gestation  days  9  through  12  had 
musculoskeletal  abnormalities. 
Exposure  to  a  lower  dose  (188  mg/kg) 
for  a  longer  period  during  gestation 
(days  6  through  15)  caused 
developmental  effects  on  homeostasis 
and  effects  on  newborn  growth 
statistics.  In  mice,  438  mg/kg 
administered  orally  during  gestation 
days  8  through  12  also  caused  effects  on 
newborn  growth  statistics. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  2,4-D  2-octyl  ester 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  developmental  toxicity  data  for  2,4- 
D  isooctyl  esters,  and  the  toxic  effects  of 
its  metabolite  2,4-D. 
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The  ac  uatic  acute  toxicity  data  for  2,4- 
D  isooct;  1  esters  include  a  measured 
48-hour  LCso  of  8.8  ppm  for  bluegill.  In 
addition  2,4-D  isooctyl  esters  are 
expectec  to  bioaccumulate  based  on  the 
estimatecl  log  Kow  of  6.6.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  21J-D  isooctyl  esters  on  EPCRA 
section  313  pursuant  to  section  EPCRA 
313(d)(2  (C)  based  on  the  available 
environi  lental  toxicity  data  and  the 
potentia  for  bioaccumulation. 

109.  D  odine  (dodecylguanidine 
monoaci  tate)  (CAS  No.  002439-10-3) 
(FIFRA  i  lI)  (Ref.  3).  Aquatic  acute 
toxicity    alues  for  dodine  include  a 
daphnid  48-hour  EC50  of  17.8  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listin  i  dodine  on  EPCRA  section  313 
pursuan  to  EPCRA  section  313(d)(2)(C) 
based  or  the  available  environmental 
toxicity '  lata. 

110.  2  4-DP  (dichlorprop)  (CAS  No. 
000120-;  6-5)  (FIFRA  SR;  lARC)  (Ref.  8). 
2,4-DP  (;  -(2,4- 

dichloro  3henoxy)propionic  acid)  is  a 
2,4-dich  orophenoxy-type  herbicide. 
Developmental  toxicity  has  been 
reported  in  rats  and  mice  administered 
oral  dosi  s  of  2.4-DP  as  low  as  20  mg/ 
kg  durin  5  gestation  days  4  through  18. 
Behavioi  al  changes  and  physical  effects 
were  obj  erved  in  newborn  rats,  while 
increa.se  1  post-implantation  loss  was 
observec  in  the  mothers.  Exposure  of 
■mice  to  1  nuch  higher  doses  (3,000  and 
4,000  m  ,/kg)  for  shorter  durations  (i.e., 
gestatioi  days  6  through  15)  caused 
musculc  skeletal  abnormalities  and 
fetotoxi(  ity. 

EPA  h  jlieves  that  there  is  sufficient 
evidena  1  for  listing  2,4-DP  on  EPCRA 
section  ;  13  pursuant  to  EPCRA  section 
313(d)(2  KB)  based  on  the  available 
develop  nental  toxicity  data  for  this 
chemica  . 

111.  2  4-D  propylene  glycol  butyl 
ether  ester  (CAS  No.  001320-18-9) 
(CERCLA:  FIFRA  AI;  lARC)  (Ref.  8).  2,4- 
D  propy  ene  glycol  butyl  ether  ester  is  , 
a  2,4-di(  hlorophenoxy-type  herbicide. 
In  mami  lals,  the  propylene  glycol  butyl 
ether  est  er  is  expected  to  hydrolyze  to 
yield  thi  free  acid.  2,4-D.  Therefore,  the 
toxicity  jf  2.4-D  propylene  glycol  butyl 
ether  esl  er  is  expected  to  be  similar  to 
that  of  2  4-D,  in  which  the  kidney,  liver, 
and  ner  ous  system  are  the  primary 
targets  c  F  injury.  EPA  believes  that  there 
is  suffic  ent  evidence  for  listing  2,4-D 
propylene  glycol  butyl  ether  ester  on 
EPCRA  tection  313  pursuant  to  EPCRA 
section  :  113(d)(2)(B)  based  on  the 
chronic  :oxicity  data  for  this  chemical. 

112.  2 .4-D  sodium  salt  (CAS  No. 
002702-  '2-9)  (CERCLA;  HFRA  AI; 
L\RC)  (1  ef.  8).  2,4-D  sodium  salt  is  a 
2,4-dicli  orophenoxy-type  herbicide.  In 
mamma  s,  the  sodium  salt  is  expected  to 


hydrolyze  to  yield  the  free  acid,  2,4-D. 
Therefore,  the  toxicity  of  2.4-D  sodium 
salt  is  expected  to  be  similar  to  that  of 
2.4-D,  in  which  the  kidney,  liver,  and 
nervous  system  are  the  primary  targets 
of  injury.  2,4-D  is  presently  included  in 
the  EPCRA  section  313  list  of  toxic 
chemicals.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  2,4-D 
sodium  salt  ester  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  systemic  toxicity  data  for 
this  chemical. 

113.  Etboprop  (phosphoroditbioic 
acid  O-ethyl  S,S-dipropyl  ester)  (CAS  " 
No.  013194-48-4)  (FIFRA  AI)  (Ref.  3). 
Ethoprop  is  acutely  toxic  to  animals. 
The  acute  oral  LD50  in  rats  is  5.62  mg/ 
kg/day.  Clinical  signs  of  toxicity 
observed  in  animals  at  this  dose  level 
included  depression,  salivation, 
inactivity,  convulsions  and  prostration. 
Similar  signs  were  reported  at  the  4- 
hour  inhalation  LC50  of  0.12  mg/L  in 
rats.  In  a  2-year  rat  chronic  feeding 
study,  plasma,  red  blood  cell,  and  brain 
cholinesterase  inhibition  were  observed 
in  both  sexes  at  0.5  mg/kg/day.  The 
NOEL  was  0.05  mg/kg/day.  Similar 
results  were  reported  in  a  chronic 
dietary  study  in  mice  at  0.1  mg/kg/day. 
The  NOEL  was  0.01  mg/kg/day.  The  two 
chronic  studies  together  with  the  results 
of  acute  studies  indicate  the  potential 
neurotoxicity  of  ethoprop.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  ethoprop  oh  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  neurological 
toxicity  data. 

Aquatic  acute  toxicity  values  for 
ethoprop  include  a  mysid  96-hour  LCso 
of  7.5  ppb,  a  shrimp  96-hour  LCso  of  13 
ppb,  and  a  daphnid  48-hour  ECjo  of  93 
ppb.  Avian  acute  and  dietary  toxicity 
data  include  a  ring-necked  pheasant  14- 
day  LDso  of  4.2  mg/kg  and  a  mallard 
duck  14-day  LD50  of  12.6  mg/kg.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  ethoprop  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 

114.  Ethyl  diprcpylihiocarbamate 
(EPTC)  (CAS  No.  000759-94-4)  (FIFRA 
AI)  (Ref.  3).  EPTC  is  a  cholinesterase 
inhibitor.  Workers  exposed  to  EPTC 
complained  of  headache,  malaise, 
nausea,  and  impaired  working  ability. 
Poisoned  animals  exhibited  salivation, 
lacrimation.  blepharospasm,  and 
depression.  Neuropathy  was  observed  in 
rats  orally  administered  25  mg/kg/day 
for  2  years.  The  LOEL  was  25  mg/kg/day 
and  the  NOEL  was  5  mg/kg/day. 
Decreased  brain  cholinesterase  activity 
was  observed  in  female  rats  orally 
administered  15  mg/kg/day  (LOEL).  The 
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NOEL  was  3  mg/kg/day.  The  4-hour 
inhalation  rat  and  cat  lowest-lethal- 
concentration  values  are  0.2  mg/L  and 
0.4  mg/L.  respectively.  Somnolence  and 
salivation  were  observed  in  exposed 
animals.  The  dermal  rabbit  LDs©  is 
10.000  mg/kg.  Depressed  righting 
reflexes,  prostration,  and  clonic 
convulsions  were  observed. 

In  a  2-year  dietary  rat  study, 
degenerative  cardiomyopathy  was 
observed  in  males  receiving  9  mg/kg/ 
day  of  EPTC.  No  NOEL  was  established. 
This  effect  was  observed  in  females  at 
36  mg/kg/day.  The  NOEL  was  18  mg/kg/ 
day.  In  a  2-generation  rat  reproduction 
study,  parental  toxicity  included 
cardiomyopathy  observed  in  rats  orally 
administered  10  mg/kg/day.  Based  on 
the  NOEL  of  2.5  mg/k^day,  EPA 
derived  an  oral  RfD  of  0.025  mg/kg/day. 
In  a  2-year  dietary  rat  study,  chronic 
-nyocarditis  was  observed  at  the  LOEL 
of  125  mg/kg/day.  The  NOEL  was  25 
mg/kg/day. 

An  increased  incidence  of  fetal 
resorptions,  increased  incidence  of  fetal 
retardations,  and  decreased  fetal  body 
weights  were  observed  in  rats  receiving 
300  mg/kg/day  of  EPTC  on  days  6  to  15 
of  gestation.  The  LOEL  was  300  mg/kg/ 
day  and  the  NOEL  was  100  mg/kg/day. 
The  NOEL  was  10  mg/kg/day.  In  a  2- 
generation  rat  reproduction  study, 
decreased  pup  weight  was  observed  in 
both  generations  at  40  mg/kg/day.  The 
NOEL  was  10  mg/kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  EPTC  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
neurological,  cardiovascular,  and 
reproductive  toxicity  data  for  this 
chemical. 

115.  Fawphur  (CAS  No.  000052-85-7) 
(CERCLA;  FIFRA  AI;  RCRA  APP8; 
RCRA  P)  (Ref.  8).  Famphur  is  a 
thiophosphate-type  cholinesterase 
inhibitor.  In  a  90-day  feeding  study,  rats 
given  diets  supplemented  with  famphur 
showed  decreased  plasma  and  brain 
cholinesterase  activity  at  1.25  mg/kg/ 
day,  and  decreased  whole  blood 
cholinesterase  activity  at  0.15  mg/kg/ 
day.  A  bull  was  treated  with  famphur 
for  43  days  before  signs  of  neurotoxicity 
appeared.  The  symptoms,  including 
paresis  of  all  four  limbs,  were  attributed 
to  focal  cervical  or  diffuse  spinal  cord 
lesions.  Calves  receiving  60.75  mg/kg 
showed  marked  inhibition  of  whole 
blood  cholinesterase.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
famphur  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  chronic  neurotoxicity 
known  for  this  chemical. 

Measured  terrestrial  wildlife  acute 
toxicity  data  for  famphur  indicate  that 


the  oral  LD50  values  for  the  redwinged 
blackbird  and  the  starling  are  1.78  mg/ 
kg  and  4.22  mg/kg,  respectively.  In 
addition,  the  measured  oral  LDjo  for 
mallard  ducks  is  3.45  mg/kg  (based  on 
35  percent  active  ingredient).  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  famphur  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

116.  Fenarimol  (.alpha.-(2- 
chlorophenyl}-.alpha.T4-chlomphenyl)- 
5-pyrimidinemetbanol)  (CAS  No. 
060168-88-9)  (FIFRA  AI)  (Ref.  3).  In  a  3- 
month  mouse  feeding  study,  liver 
weights  were  increased  in  males  at 
levels  greater  than  or  equal  to  620  ppm 
(80.6  mg/kg/day)  and  in  females  at 
levels  greater  than  1,100  ppm  (143  mg/ 
kg/day).  At  higher  doses  (143  to  260  mg/ 
kg/day),  decreased  total  bilirubin, 
hepatomegaly,  and/or  periportal  fatty 
liver  changes  were  observed.  Mice 
exposed  to  dietary  levels  of  78  mg/kg/ 
day  for  1-year  had  increased  liver 
weight  and  slight  fatty  changes.  One 
year  feeding  studies  in  Wistar  rats  also 
resulted  in  increased  liver  weights  (the 
LOEL  was  17.5  mg/kg/day;  the  NOEL 
was  6.5  mg/kg/day).  In  a  2-year  feeding 
study  with  Wistar  rats,  fatty  changes  in 
the  liver  were  observed  at  17.5  mg/kg/ 
day  (LOEL).  The  NOEL  was  6.5  mg/kg/ 
day.  A  2-year  feeding  study  in  mice 
resulted  in  fatty  liver  changes.  The 
LOEL  was  78  mg/kg/day  and  the  NOEL 
was  22.1  mg/kg/day.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
fenarimol  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  hepatic  toxicity 
data. 

117.  Fenbutatin  oxide  (hexakis(2- 
methyl-2-phenylpropyl)distannoxane) 
(CAS  No.  013356-08-6)  (FIFRA  AI)  (Ref. 
3).  In  a  rat  teratology  study,  the  LOEL 
for  developmental  toxicity  (toxic  to 
zygote)  was  60  mg/kg/day  and  the  NOEL 
was  30  mg/kg/day.  In  a  rabbit  teratology 
study,  oral  administration  of  5  mg/kg/ 
day  produced  intrauterine  lethality  and 
was  also  toxic  to  maternal  animals.  The 
NOEL  was  1  mg/kg/day.  In  a  3- 
generation  rat  reproduction  study, 
administration  of  15  mg/kg/day  (LOEL) 
produced  decreased  viability  index.  The 
NOEL  was  5  mg/kg/day.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  fenbutatin  oxide  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  toxicity  data  for  this 
chemical. 

Aquatic  acute  toxicity  values  for 
fenbutatin  oxide  include  a  rainbow  trout 
96-hour  LC50  of  1.7  ppb,  a  fathead 
minnow  96-hour  LCso  of  1.9  ppb,  a 
daphnid  48-hour  ECso  of  3.1  ppb,  a 


bluegill  sunfish  96-^our  of  LCso  of  4.8 
ppb,  and  a  sheepshead  minnow  9&-^our 
LCso  of  20.8  ppb.  Avian  acute  toxicity 
values  include  a  quail  oral  LDjo  of  0.007 
mg/kg.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  fenbutatin 
oxide  on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(C)  based  on 
the  available  environmental  toxicity 
data  for  this  chemical. 

118.  Fenoxapmp  ethyl  {2-{4-HS- 
chloro-2- 

benzoxazolylen)oxy)phenoxy)propanoic 
acid,ethyl  ester)  (CAS  No.  066441-23-4) 
(FIFRA  AI)  (Ref.  3).  In  a  30-day  mouse 
feeding  study,  liver  weight  increases 
were  observed  (LOEL  20  ppm  or  2.6  mg/ 
kg/day  and  NOEL  10  ppm  or  1.3  mg/kg/ 
day).  In  a  32-day  rat  feeding  study, 
changes  in  the  liver  and  kidney  as  well 
as  ahered  lipid  metabolism  and 
decreased  cholesterol  were  observed. 
The  LOEL  in  the  rat  study  was  80  ppm 
(4  mg/kg/day).  The  NOEL  was  20  ppm 
(1  mg/kg/day).  Inflammatory  changes  in 
the  kidney  (chronic  interstitial 
nephritis)  were  reported  in  dogs  that 
received  a  3-month  feeding  of  80  ppm 
(2  mg/kg/day,  the  LOEL).  The  NOEL 
was  16  ppm  or  0.4  mg/kg/day. 
Decreased  serum  lipids  and  cholesterol 
were  reported  in  rats  exposed  for  2  years 
to  dietary  levels  greater  than  or  equal  to 
180  ppm  (9  mg/kg/day.  the  LOEL).  The 
NOEL  in  this  study  was  30  ppm  (1.5 
mg/kg/day). 

In  a  developmental  toxicity  study, 
fetotoxic  effects  (slightly  impaired 
growth  and  delayed  ossification)  were 
reported  at  100  mg/kg/day.  The  NOEL 
was  32  mg/kg/day.  These  effects  were 
observed  at  doses  that  were  also  toxic  to 
maternal  animals.  In  a  2-generation 
reproductive  toxicity  feeding  study  in 
rats,  decreased  survival,  decreased  body 
weight  at  study  termination,  and 
significant  changes  in  kidney  and  liver 
weights  were  reported  in  the  Fu  and  Fjb 
litters.  The  fetotoxic  LOEL  in  this  study 
was  5  ppm  (0.25  mg/kg/day.  the  lowest 
dose  tested).  The  LOEL  and  NOEL  for 
maternal  toxicity  (increased  kidney  and 
liver  weights)  were  80  ppm  (4  mg/kg/ 
day)  and  30  ppm  (1.5  mg/kg/day). 
respectively.  Thus,  the  fetotoxic  effects 
were  observed  at  doses  lower  than  those 
thatproduced  maternal  toxicity. 

EPA  believes  that  there  is  sumcient 
evidence  for  listing  fenoxaprop  ethyl  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  renal  and  developmental 
toxicity  data  for  this  chemical. 

Aquatic  acute  toxicity  values  for 
fenoxaprop  ethyl  include  a  mysid  96- 
hour  ECso  of  98  ppb.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
fenoxaprop  ethyl  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
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based  on  the  available  environmental 
toxicity  data. 

119.  Fenoxycarb  {2-l4- 
phenoxyphenoxy)ethyl]carbamic  acid 
ethyl  ester)  (CAS  No.  072490-01-8) 
(FIFRA  AI)  (Ref.  3).  Liver  changes 
(including  fatty  changes,  glycogen 
depletion,  hepatocjie  hypertrophy  and 
multinucleated  hepatocytes)  were 
reported  in  mice  (the  LOEL  was  80  mg/ 
k^day;  the  NOEL  was  not  determined) 
and  rats  (the  LOEL  was  300  mg/kg/day; 
the  NOEL  was  100  mg/kg/day)  following 
3-^nonth  dietary  exposures.  Dose- 
related  changes  in  the  liver  of  male  rats, 
including  increased  relative  liver    , 
weight,  focal  necrosis,  centrilobular 
hypertrophy  and  pigmented  histiocytes, 
were  reported  after  the  first  year  of  a  2- 
year  oncogenicity  study.  The  LOEL  for 
these  effects  was  600  ppm  (30  mg/kg/ 
day)  and  the  NOEL  was  200  ppm  (10 
mg/kg/day).  Male  and  female  rats 
exposed  to  a  higher  dose  (1,800  ppm  or 
90  mg/kg/day)  in  this  study  had 
increased  alkaline  phosphatase  and 
reduced  platelets  and  white  blood  cells, 
and  fibrosis  was  present  in  the  hepatic 
lesions  in  the  males. 

In  a  reproduction  study  in  rats,  delays 
in  pinna  unfolding  and  eye  opening 
were  reported  at  10  mg/kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  fenoxycarb  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  oased  on  the 
available  hepatic  and  developmental 
toxicity  data  for  this  chemical. 

120.  Fenpropathrin  (2.2.3.3- 
tetramethylcyclopropane  carboxylic 
acid  cyano(3-phenoxyphenyI)methyl 
ester)  (CAS  No.  039515-41-8)  (FIFRA  AI) 
(Ref.  3).  In  a  1-year  feeding  study, 
tremors  were  noted  in  dogs  exposed  to 
6.25  mg/kg/day.  The  NOEL  was  2.5  mg/ 
kg/day.  In  a  developmental  toxicity 
study  in  rats,  signs  of  neurotoxicity 
reported  in  the  pregnant  dams  included 
ataxia,  tremors,  convulsions, 
lacrimation,  prostration  of  death.  The 
LOEL  for  maternal  toxicity  was  10  mg/ 
kg/day  and  the  NOEL  was  6  mg/kg/day. 
In  2-year  dietary  studies  in  rats  and 
mice,  body  tremors  and  increased 
mortality  were  observed  in  male  rats 
(the  LOEL  was  30  mg/kg/day:  the  NOEL 
was  22.5  mg/kg/day),  whereas  only 
marginally  increased  hyperactivity  was 
noted  in  female  mice  (the  LOEL  was 
65.2  mg/kg/day;  the  NOEL  was  16.2  mg/ 
kg/day).  BPA  believes  that  there  is 
sufficient  evidence  for  listing 
fenpropathrin  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  neurological 
toxicity  data  for  this  chemical. 

Aquatic  acute  toxicity  values  for 
fenpropathrin  include  a  rainbow  trout 
964iour  LCjo  of  2.3  ppb,  a  bluegill  96- 


hour  LCsf)  of  2.2  ppb,  a  sheepshead 
minnow  p6-houir  LC50  of  3.1  ppb,  and 
a  daphnid  48-hour  ECjo  of  0.53  ppb. 
EPA  believes  that  there  is  sufiicient 
evidence!  for  listing  fenpropathrin  on 
EPCRA  sbction  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available!  environmental  toxicity  data  for 
this  cheiiical. 

121.  Finthion  (O.O-dimetby)  0-[3- 
methyl-^(metbylthio)  phenyl]  ester, 
phosphofothioic  acid)  (CAS  No.  000055- 
38-9)  (FIFRA  AI)  (Ref.  3).  In  cases  of 
human  ppisonings  firom  fenthion 
exposiuu  reported  cholinergic 
manifestations  included  the  following: 
A  man  v^o  ingested  257  mg/kg  had  an 
increased  pulse  rate  (no  effect  on  blood 
pressure]  and  gastrointestinal  symptoms 
including  diarrhea  and  nausea  or 
vomiting  a  woman  that  ingested  525 
mg/kg  experienced  muscle  contraction 
or  spasticity,  respiratory  depression, 
and  miosis;  a  woman  that  ingested  an 
unspeciSed  amount  of  fenthion  did  not 
exhibit  tie  initial  cholinergic  crisis  until 
5  days  postexposure,  and  symptoms 
(primari!  y  psychosis)  recurred  24  days 
later.  Sii  lilar  signs  of  toxicity, 
charactei  istic  of  organophosphate 
poisonin ;,  were  observed  in  rats  that 
were  fed  300  ppm  (15  mg/kg/day). 
Symptor  is  reported  in  these  rats 
included  spasms,  nervousness, 
salivation  and  diarrhea  as  well  as 
ophthalmological  symptoms  such  as 
eyeball  protrusion  and  corneal  turbidity. 
LOEL  a^  NOEL  values  for 
cholinesierase  inhibition  from  animal 
studies  <tf  various  durations  include  the 
following:  In  a  28-day  feeding  study  in 
rats,  the  LOEL  was  10  ppm  (0.5  mg/kg/ 
day)  and  the  NOEL  was  5  ppm  (0.65  mg/ 
kg/day)  tpi  brain  cholinesterase 
inhibition;  in  another  28-day  rat  feeding 
study,  p  asma  and  erythrocyte 
cholines  erase  recovered  2  weeks 
postexpc  sure.  The  LOEL  for 
cholines  erase  inhibition  in  a  30-day 
inhalati(  n  study  in  rats  was  0.163  mg/ 
L.  In  a  6;  r-day  rat  feeding  study, 
significa  it  cholinesterase  inhibition 
occurre<  by  day  3  at  25  mg/kg/day.  In 
a  16-we  )k  feeding  study  in  rats,  the 
LOEL  fo: '  cholinesterase  inhibition  was 
5  ppm  ii  females  (0.65  mg/kg/day)  and 
the  NOE  ..  was  3  ppm  (0.15  mg/kg/day). 
EPA  believes  that  there  is  sufBcient 
evidenca  for  listing  fenthion  on  EPCRA 
section  il3  pursuant  to  EPCRA  section 
313(d)(a(B)  based  on  the  available 
neurological  toxicity  data  for  this 

chemical- 
Aquatic  acute  toxicity  values  for 
fenthion!  include  a  daphnid  48-hour 
LCm  of  0.62  ppb  for  immobilization. 
Acute  tckicity  values  for  other  non- 
standard aquatic  invertebrates  range 
from  a  4&-hour  ECjo  of  0.024  ppb  for 
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brown  shrimp  to  a  96-hour  ECso  of  110 
ppb  for  scud.  Avian  acute  toxicity 
values  include  a  male  mallard  duck  oral 
LDjo  of  5.94  mg/kg,  a  male  bobwhite 
quail  LDso  of  4  mg/kg.  and  a  mourning 
dove  oral  LD50  of  4.63  mg/kg.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  fenthion  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 

122.  Fenvalerate  (4-ch}oro-alpha-(l- 
methylethyl)benzeneacetic  acid 
cyano(3-phenoxyphenyI)methyl  ester) 
(CAS  No.  051630-58-1)  (FIFRA  AI)  (Ref. 
3).  Excitement  and  ataxia  were  observed 
in  rats  administered  fenvalerate  at  the 
oral  LDso  dose  of  70.2  mg/kg.  The  oral 
mouse  U3so  for  fenvalerate  is  185  mg/kg. 
Tremor,  convulsions,  and  ataxia  were 
observed  in  this  study.  Neurological 
dysfunctions  consisting  of  jerky  leg 
movements,  exaggerated  flexion  of  the 
hind  limb,  and  unsteady  gait  were 
observed  in  rats  fed  7.5  mg/kg/day 
(LOEL)  of  fenvalerate  for  13  weeks.  The 
NOEL  was  2.5  mg/kg/day.  Based  on  the 
NOEL  of  the  study,  EPA  derived  an  oral 
RfD  of  0.0025  mg/kg/day.  Peripheral 
nerve  and  spinal  cord  lesions  were 
observed  in  rats  orally  administered  360 
me/kg. 

In  a  6-month  dog  feeding  study, 
normocytic  anemia,  increased  serum 
cholesterol  levels,  and  hepatic 
microgranulomatosis  were  observed  in 
animals  administered  fenvalerate  at  6.25 
mg/kg/day  (LOEL).  No  NOEL  was 
defined.  In  a  2-year  mouse  feeding 
study,  multifocal  granulomata  in  the 
liver  was  observed  in  males  and  females 
fed  fenvalerate  at  7.5  and  37.5  mg/kg/ 
day,  respectively.  The  male  NOEL  was 
1.5  mg/kg/day  and  the  female  NOEL 
was  7.5  mg/kg/day.  In  a  20-month 
mouse  feeding  study,  decreased 
erythrocyte  count,  increased  mean  cell 
volume  of  the  blood,  and  granulomatous 
changes  in  the  liver  were  observed  at  15 
mg/kg/day  (LOEL).  The  NOEL  was  4.5 
mg/kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  fenvalerate  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  neurological,  hepatic,  and 
hematological  toxicity  data  for  this 
chemical. 

Measured  aquatic  acute  toxicity  data 
for  fenvalerate  include  a  bluegill  96- 
hour  LCso  of  0.26  ppb,  a  fathead 
minnow  96-hour  LCjo  of  0.33  ppb,  a 
rainbow  trout  9&-hour  LCso  of  1.2  ppb. 
an  Atlantic  salmon  96-hour  LCso  of  1.2 
ppb,  and  a  sheepshead  minnow  96-hour 
LCso  of  4.4  ppb.  In  addition,  the  48- 
hour  LCso  for  daphnids  is  0.05  ppb.  EPA 
believes  that  there  is  sufiicient  evidence 


for  listing  fenvalerate  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

123.  Ferbam 

(tris(dimethylcarbamodithioato- 
S,S')iron)  (CAS  No.  014484-64-1) 
(FIFRA  AI)  (Ref.  3).  In  an  80-week 
feeding  study  in  rats,  females  fed  96  mg/ 
kg/day  had  ataxia  that  progressed  to 
hind  limb  paralysis.  The  NOEL  was  not 
determined.  Symptoms  of  neurotoxicity 
reported  in  mice  following  acute  oral 
exposure  included  somnolence, 
excitement  and  ataxia,  although  the 
doses  at  which  these  signs  occurred 
were  much  higher  (the  LDso  in  this 
study  was  3.400  mg/kg).  EPA  believes 
that  there  is  sufficient  evidence  for 
hsting  ferbam  on  EPCRA  section  313 
pursuant  to  EPCRA  secUon  313(d)(2)(B) 
based  on  the  available  neurological 
toxicity  data. 

Aquatic  acute  toxicity  values  for 
ferbam  include  a  daphnid  48-hour  LCso 
of  90  ppb,  a  96-hour  LCso  of  52  ppb  for 
the  eastern  oyster,  and  a  guppy  96-hour 
LCso  of  90  ppb.  EPA  believes  that  there 
is  sufficient  evidence  for  listing  ferbam 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(C)  based  on 
the  available  environmental  toxicity 
data  for  this  chemical. 

124.  Fluazifop  butyl  (2-[4-[[5- 
(trifluoromethyl)-2-pyridinyl]oxyJ- 
phenoxyjpropanoic  acid,  butyl  ester) 
(CAS  No.  069806-50-4)  (FIFRA  AI)  (Ref. 
3).  A  3-month  rat  feeding  study 
demonstrated  hepatocyte  hypertrophy 
in  males  (the  LOEL  was  5  mg/kg/day; 
the  NOEL  was  0.5  mg/kg/day).  In  a  1- 
year  feeding  study,  dogs  had  changes  in 
serum  alkaline  phosphatase  and  alanine 
aminotransferase  and/or  alanine 
sulfatransferase  (the  LOEL  was  25  mg/ 
kg/day;  the  NOEL  was  5  mg/kg/day). 
Similar  changes  were  also  reported  in 
dogs  following  3  months  exposure  in 
their  diet  (the  LOEL  was  125  mg/kg/ 
day).  In  a  carcinogenicity  study,  male 
mice  fed  20  ppm  (2.6  mg/kg/day.  the 
LOEL)  had  an  increased  incidence  of 
hepatocyte  hypertrophy.  The  NOEL  was 
5  ppm  or  0.65  mg/kg/day.  Male  and 
female  mice  exposed  to  a  higher  dose  of 
80  ppm  (10.4  mg/kg/day)  had  increased 
Hver  weight  (relative  and  absolute)  and 
hypertrophy  of  periacinal  hepatocytes. 
Males  in  this  dose  group  also  had 
increased  pigmentation  in  hepatocytes 
and  Kupffer  cells. 

In  a  teratogenicity  study  in  Sprague- 
Dawley  rats  exposed  via  oral  gavage, 
delayed  ossification  and  an  increased 
incidence  of  hydroureter  were  observed 
in  fetuses  (the  fetotoxic  LOEL  was  5  mg/ 
kg/day;  the  NOEL  1  mg/kg/day)  and  a 
teratogenic  LOEL  of  200  mg/kg/day  (the 
NOEL  was  10  mg/kg/day)  was 


determined  based  on  the  incidence  of 
diaphragmatic  hernia.  Maternal  toxicity 
was  observed  in  this  study  at  doses 
higher  than  those  causing  fetotoxicity 
and  included  reduced  body  weight  gain 
and  decreased  gravid  uterus  (the 
maternal  LOEL  was  200  mg/kg/day;  the 
NOEL  was  10  mg/kg/day).  In  a  2- 
generation  reproductive  toxicity  dietary 
study  in  Wistar  rats,  the  reproductive 
LOEL  of  250  ppm  (12.5  mg/kg/day;  the 
NOEL  was  80  ppm  or  4  mg/kg/day)  was 
based  on  reduced  litter  sizes,  reduced 
viability,  reduced  testis  and  epididymis 
weights  and  tubular  atrophy  in 
offspring.  Fetotoxicity  (delayed 
ossification  and  eye  opacities)  was  also 
demonstrated  in  New  2^aland  White 
rabbits  (the  LOEL  was  30  mg/kg/day;  the 
NOEL  was  10  mg/kg/day).  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  fluazifop  butyl  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  and  developmental  toxicity  data 
for  this  chemical. 

125.  Flumetralin  (2-chloro-N-(2,6- 
dinitro-4-(trifluoromethyl)-  phenyl)-N- 
ethyl-6-fluorobenzenemethanamine) 
(CAS  No.  062924-70-3)  (FIFRA  AI)  (Ref. 
3).  Aquatic  acute  toxicity  values  for 
flumetralin  include  a  daphnid  48-hour 
ECso  of  greater  than  2.8  ppb,  a  bluegill 
sunfish  96-hour  LC50  of  greater  than  3.2 
ppb.  and  a  rainbow  trout  96-hour  LCso 
of  greater  than  3.2  ppb.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  flumetralin  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 

126.  Fluorine  (CAS  No.  007782-41-4) 
(CERCLA;  EPCRA  EHS;  RCRA  APP8; 
RCRA  P)  (Ref.  8).  Inhalation  of  fluorine 
causes  initial  coughing,  choking  and 
chills,  which  is  followed  1  or  2  days 
later  with  pulmonary  edema.  Fluorine 
has  a  strong  caustic  action  on  mucous 
membranes,  eyes  and  skin.  In  human 
volunteers  exposed  to  100  ppm  (0.16 
mg/L)  for  30  seconds,  much  irritation  to 
the  nose  and  eyes  was  reported.  In  acute 
inhalation  studies  in  animals,  lethality 
occurs  at  a  fairly  uniform  level  and  is 
the  result  of  pulmonary  edema. 
Following  1  hour  exposures  in  mice, 
rats  or  guinea  pigs,  the  inhalation  LCso 
values  ranged  from  150  to  185  ppm 
(0.23  to  0.29  mg/L).  The  LC50  for  rabbits 
following  a  30-minute  exposure  was  270 
ppm  (0.42  mg/L).  EPA's  exposure 
analysis  indicates  that  fluorine 
concentrations  are  likely  to  exist  beyond 
facility  site  boundaries,  as  a  result  of 
continuous,  or  frequently  recurring 
releases,  at  levels  that  can  reasonably  be 
anticipated  to  cause  significant  adverse 
acute  human  health  effects.  EPA 


believes  that  there  is  sufficient  evidence 
for  listing  fluorine  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  available 
acute  toxicity  and  exposure  data  for  this 
chemical. 

127.  Fluoroumcil  (5-FIuorouracU) 
(CAS  No.  000051-21-8)  (CAL;  EPCRA 
EHS)  (Ref.  8).  A  major  use  of 
fluorouradl  is  in  the  palliative 
treatment  of  carcinoma  of  the  colon, 
rectum,  breast,  stomach,  and  pancreas 
that  is  not  amenable  to  surgery  or 
irradiation.  The  major  toxic  effects  of 
fluorouradl  are  on  the  normal,  rapidly 
proliferating  tissues  particularly  of  the 
bone  marrow  and  lining  of  the 
gastrointestinal  tract.  Leukopenia, 
predominantly  of  the  granulocytopenic 
type,  thrombocytopenia,  and  anemia 
occur  commonly  with  intravenous 
fluorouracil  therapy  at  doses  ranging 
firom  6  to  12  mg/kg.  Pancytopenia  and 
agranulocytosis  also  have  occurred. 

Developmental  abnormalities  or  other 
effects  on  newborns  were  reported  in 
offspring  of  women  receiving  150  or  240 
mg/Kg  fluorouracil  intravenously  during 
weeks  11  to  14  or  20  to  31  of  pregnancy. 
In  addition,  maternal  toxicity  to  the 
reproductive  organs,  toxicity  to  the 
fetus,  and  developmental  abnormalities 
have  been  reported  in  mice,  rats,  and 
hamsters  receiving  oral,  intraperitoneal, 
or  intramuscular  doses  of  fluorouracil 
ranging  from  10  to  700  mg/kg. 

Chronic  neurotoxic  effects  were  noted 
in  dogs  fed  fluorouracil  at  a  dietary  dose 
of  2  mg/kg/day  for  6  months.  In  this 
study,  animals  were  examined  at  the 
end  of  3  months  and  6  months.  At  the 
end  of  the  experiment,  or  at  death,  the 
brain  was  removed  and  examined  (only 
one  dog  survived  the  entire  6-month 
period).  Histological  sections  of  the 
brain  showed  the  presence  lai^e 
multiple  monolocular  vacuoles  in  the 
wall  of  the  fornix  of  the  third  ventricle. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  fluorouracil  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
toxicity  of  this  substance  to  bone 
marrow,  and  on  the  developmental  and 
chronic  neurotoxicity  data  for  this 
chemical. 

128.  Fluvalinate  (N-[2-chloro-4- 
(trifluoromethyl)phenyl)DL-va]ine(*)- 
cyano  (3-phenoxyphenyl)methyl  ester) 
(CAS  No.  069409-94-5)  (FIFRA  AI)  (Ref. 
3).  Delayed  ossification  and  decreased 
weight  and  length  of  fetuses  were 
observed  in  offspring  of  rats  orally 
administered  50  mg/kg/day  (LOEL)  on 
days  6  to  15  of  gestation.  The  NOEL  was 
10  mg/kg/day.  These  effects  were 
observed  at  doses  that  produced 
maternal  toxidty.  Curved  tibia  and 
fibula  were  observed  in  the  offspring  of 
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rabbits  orally  administered  125  mg/kg/ 
day  (LOEL).  The  NOEL  was  25  mg/kg/ 
day.  In  a  2-generation  reproduction 
study,  a  decrease  in  pup  weight  and 
growth  were  observed  in  offspring  of 
rats  orally  administered  5  mg/kg/day 
(LOEL).  The  NOEL  was  1  mg/kg/day. 
Significantly  decreased  weight  and 
survival  were  observed  in  offspring  of 
rats  orally  administered  25  mg/kg/day. 

In  a  range  finding  study,  dietary 
administration  of  50  mg/kg/day  for  30 
days  produced  skin  lesions  in  rats.  The 
NOEL  was  not  determined.  A  2-year  rat 
feeding  study  was  terminated  at  64 
weeks  due  to  dermal  lesions  produced 
in  animals  at  15  mg/kg/day.  The  NOEL 
was  2  mg/kg/day.  Dietary 
administration  of  10  mg/kg/day  (LOEL 
for  effect)  to  mice  for  2  years  produced 
scabbing  and  dermal  abrasion.  No  NOEL 
for  these  effects  was  established.  An 
increase  in  plantar  ulcers  was  observed 
in  rats  fed  2.5  mg/kg/day  (LOEL)  for  2 
years.  The  NOEL  was  1  mg/kg/day. 
Decreases  in  body  weight  gain  were  also 
observed  in  this  study.  Based  on  the 
NOEL  of  the  study,  an  oral  RfD  of  0.01 
mg/kg/day  was  derived.  In  a  2- 
generation  rat  reproduction  study, 
dietary  administration  of  5  mg/kg/day 
produced  decreased  body  weight  gain 
and  skin  lesions  in  parents  and 
offspring. 

Dietary  administration  of  2.5  mg/kg/ 
day  to  rats  for  13  weeks  produced 
anemia  in  blood  parameters  (decreased 
hematocrit,  hemaglobin,  and  red  blood 
cells).  The  NOEL  was  1.0  mg/kg/day. 
Dietary  administration  of  30  mg/kg/day 
(LOEL)  to  rats  for  3  months  produced 
decreased  hemoglobin,  hematocrit,  and 
red  blood  cell  count  in  rats.  The  NOEL 
was  3  mg/kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  fluvinate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental,  dermal,  and 
hematological  toxicity  data  for  this 
chemical. 

Aquatic  acute  toxicity  values  for 
Huvalinate  include  a  daphnid  48-hour 
ECjo  of  0.40  ppb,  a  bluegill  sunfish  9&- 
hour  LCso  of  0.9  ppb,  a  rainbow  trout 
9&-hour  LCic  of  2.9  ppb.  and  a 
-heepshead  minnow  96-hour  LCjo  of 
'0.8  ppb.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  fluvinate 
on  EPCRA  section  313  pursuant  to 
.^PCRA  section  313(d)(2)(C)  based  on 
the  available  environmental  toxicity 
data  for  this  chemical. 

129.  Folpet  (CAS  No.  000133-07-3) 
(CAL)  (Ref.  8).  Folpet  is  classified  as  a 
Group  B2  compound  by  EPA;  i.e.,  the 
substance  is  a  probable  human 
carcinogen.  Folpet  has  been  shown  to 
induce  carcinoma  and  adenoma  of  the 
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duodenum  in  both  sexes  of  CD-I  and 
B6C3F1  mice.  EPA  believes  that  there  is 
sufficient  ^vidence  for  listing  folpet  on 
EPCRA  settion  313  pursuant  to  EPCRA 
section  3ip(d)(2)(B)  based  on  the 
available  carcinogenicity  data  for  this 
chemical. 

Aquatid  acute  toxicity  test  data  for 
folpet  inckide  a  measured  96-hour  LC50 
of  39  ppb  lor  rainbow  trout,  and  a 
measured  fee-hour  LC50  of  72  ppb  (0.072 
ppm)  for  bluegill.  EPA  believes  that 
there  is  si^cient  evidence  for  listing 
folpet  on  EPCRA  section  313  pursuant 
to  EPCRA  section  313(d)(2)(C)  based  on 
the  envirc  nmental  toxicity  data  for  this 
chemical. 

130.  Fo,  Tiesafen  (5-(2-chloro-4- 
(trifluoroi  iethyl)phenoxy)-N 
methylsu.  hnyI)-2-nitrobenzamide)  (CAS 
No.  072i;  8-02-0)  (HFRA  AI)  (Ref.  3). 
Decreasec  plasma  cholesterol  and 
triglyceri<  es  and  increased  liver  weights 
(reversibl  1  at  7  days  post-treatment) 
were  obs<  rved  at  50  mg/kg/day  (only 
dose  tested)  when  administered  in  the 
diet  of  rat  5  for  4  weeks.  In  a  90-day  rat 
study,  die  tary  administration  of  5  mg/ 
kg/day  (L  DEL)  produced  alterations  in 
lipid  met  holism  and  increases  in  liver 
weight.  T  le  NOEL  was  0.25  mg/kg/day. 
In  a  26-w  sek  dog  study,  dietary 
administ  ation  of  25  mg/kg/day  (LOEL) 
produced  alterations  in  lipid 
metabolii  m  and  liver  changes  (changes 
not  defini  (d).  The  NOEL  was  1  mg/kg/ 
day.  Live  ■  toxicity  (increased  liver 
masses,  c  iscolored  hepatocytes,  and 
pigmente  i  Kupffer  cells)  was  observed 
in  a  2-ye  a  rat  feeding  study  at  50  mg/ 
kg/day  (I  DEL).  The  NOEL  was  5  mg/kg/ 
day.  Meti  holism  studies  have  shown 
that  fomasafen  accumulates  in  the  liver. 
EPA  belitves  that  there  is  sufficient 
evidence  for  listing  fomesafen  on 
EPCRA  s  iction  313  pursuant  to  EPCRA 
section  3p(d)(2)(B)  based  on  the 
available'hepatic  toxicity  data  for  this 
chemicalj 

131.  albha-HexachlorocycIohexane 
(CAS  No[000319-84-6)  (CERCLA;  CWA 
PPU  FIFJIA  SR)  (Ref.  8).  alpha- 
Hexachlorocyclohexane  is  classified  by 
EPA  as  aiGroup  B2  compound;  i.e.,  the 
substanc^  is  a  probable  human 
carcinogen.  Although  human  data  are 
limited,  jhere  is  a  case  report  of  acute 
leukemic  in  a  Japanese  sanitation 
employee  following  occupational 
exposure  to  alpha- 

hexachlorocyclohexane  and  DDT.  alpha- 
Hexachl^rocyclohexane  has  been  shown 
in  dietary  studies  to  cause  an  increase 
in  the  incidence  of  liver  tumors  in  five 
mouse  svains  and  in  Wistar  rats.  EPA 
believes  that  there  is  sufficient  evidence 
for  listii^  alpha-hexachlorocyclohexane 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
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the  carcinogenicity  data  for  this 
chemical. 

Measured  aquatic  acute  toxicity  test 
data  for  alpha-hexachlorocyclohexane 
include  a  48-hour  EC50  of  800  ppb  for 
daphnids.  This  chemical  is  expected  to 
bioaccumulate  in  aquatic  systems 
because  the  measured  bioconcentration 
factor  (BCF)  for  rainbow  trout  is  1950. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  alpha- 
hexachlorocyclohexane  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical  and  its 
potential  for  bioaccumulation. 

132.  Hexamethylene-1.6-diisocyanate 
or  Diisocyanates  category  (CAS  No. 
000822-60-0)  (CAA  HAP)  (Ref.  7). 
Hexamethylene-l,6-diisocyanate  (HDI) 
is  extremely  toxic  via  the  inhalation 
route.  The  rat  LC50  for  HDI  ranges  from 
56  (385  mg/m3)  to  45  ppm  (310  mg/m^). 
The  mouse  LCso  for  HDI  is  4  ppm  (30 
mg/m').  HDI  also  induces  irritation  of 
the  upper  respiratory  tract  in  mice  after 
acute  exposure.  The  mouse  LOAEL  was 
0.062  ppm  (0.43  mg/m')  for  a  3-hour 
exposure.  A  NOAEL  was  not 
established.  Acute  exposures  to  HDI 
vapors  may  induce  pulmonary  irritation 
in  the  rat  at  60  mg/m^,  but  data  were 
insufficient  to  generate  a  LOAEL  or 
NOAEL  for  this  effect. 

Although  the  data  are  insufficient  to 
evaluate  the  potential  for  HDI  to 
produce  pulmonary  hypersensitivity, 
indirect  evidence  suggests  that 
inhalation  of  monomeric  HDI  may  cause 
pulmonary  sensitivity.  In  addition,  data 
are  insufficient  to  evaluate  the  potential 
for  HDI  to  elicit  an  allergic  reaction  in 

Previously  sensitized  animals  or  people; 
owever,  indirect  evidence  suggests  that 
inhalation  of  monomeric  HDI  may  elicit 
allergic  responses  (i.e.,  asthma, 
alveolitis)  in  isocyanate-sensitized 
individuals. 

EPA's  exposure  analysis  indicates  that 
HDI  concentrations  are  likely  to  exist 
beyond  facility  site  boimdaries,  as  a 
result  of  continuous,  or  frequently 
recurring  releases,  at  levels  that  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
hexamethylene-l,6-diisocyan3te  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(A)  based  on  the 
available  acute  toxicity  and  exposure 
data  for  this  chemical. 

EPA  is  proposing  to  list  HDI  as  an 
individual  chemical  on  EPCRA  section 
313.  In  addition,  in  Units  IV.B.144.  and 
158.  of  this  preamble,  EPA  is  proposing 
to  individually  list  isophorone 
diisocyanate  and  1,1-methylene  bis(4- 
isocyanatocyclohexane)  on  EPCRA 


section  313.  As  an  alternative  proposal 
to  the  individual  listing  of  HDI. 
isophorone  diisocyanate,  and  1.1- 
methylene  bis(4- 
isocyanatocyclohexane).  EPA  is 
proposing  to  create  a  diisocyanates 
category  that  includes  HDI.  isophorone 
diisocyanate,  1,1-methylene  bis(4- 
isocyanatocyclohexane),  and  16  other 
diisocyanates. 

EPdRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufiactures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 
the  manufacturing  threshold  for  that 
category.  When  filing  reports  for 
chemical  categories,  the  releases  are 
determined  in  the  same  manner  as  the  , 
thresholds.  One  report  is  filed  for  the 
category  and  all  releases  are  reported  on 
this  form. 

The  chemicals  selected  for  this 
proposed  category  are  members  of  the 
diisocyanates  category  under  review  by 
EPA's  Office  of  Pollution  Prevention       . 
and  Toxics.  This  category  has  been 
defined  as  monomeric  diisocyanates  of 
molecular  weight  less  than  or  equal  to 
300,  plus  polymeric  diphenylmethane 
diisocyanate  (which  is  only  40  to  60 
percent  polymerized).  Chemicals  were 
included  in  this  category  based  on 
similar  chronic  and  acute  adverse 
respiratory  effects.  The  following 
chemicals  are  the  proposed  members  of 
the  EPCRA  section  313  diisocyanates 
category: 

1 ,3-Bis(metbylisocyanate)cyclohexane 
(CAS  No.  038661-72-2) 

l,4-Bis(methylisocyanate)cyclohexane 
(CAS  No.  010347-54-3) 

1.4-Cyclohexane  diisocyanate  (CAS 
No.  002556-36-7) 

Diethyldiisocyanatobenzene  (CAS  No. 
134190-37-7) 

4,4'-Diisocyanatodiphenyl  ether  (CAS 
No.  004128-73-8) 

2.4*-Diisocyanatodiphenyl  sulfide 
(CAS  No.  075790-87-3) 

3,3'-Dimethoxybenzidine^,4'- 
diisocyanate  (CAS  No.  000091-93-0) 

3,3'-Dimethyl-4,4'-diphenyIene 
diisocyanate  (CAS  No.  000091-97-4) 

3.3'-Dimethyldiphenyhnethane-4,4'- 
diisocyanate  (CAS  No.  000139-25-3) 

Hexamethylene-1.6-diisocyanate  (CAS 
No.  000822-06-0) 

Isophorone  diisocyanate  (CAS  No. 
004098-71-0) 

4-Methyldiphenylmethane-3,4- 
diisoc^anate  (CAS  No.  075790-B4-0) 

1.1-Methylene  bis(4- 
isocyanatocyclohexane)  (CAS  No. 
005124-30-1} 


1.5-Naphthalene  diisocyanate  (CAS 
No.  003173-72-6) 

1.3-Phenylene  diisocyanate  (CAS  No. 
000123-61-5) 

1,4-Phenylene  diisocyanate  (CAS  No. 
000104-49-4) 

Polymeric  diphenylmethane 
diisocyanate  (CAS  No.  009016-87-9) 

2.2.4-Trimethylhexamethylene 
diisocyanate  (CAS  No.  016938-22-0) 

2,4,4-Trimethylhexamethylene 
diisocyanate  (CAS  No.  015646-96-5) 

These  diisocyanates  represent  a 
category  of  chemicals  that  may  effect 
many  organ  systems.  However,  the 
primary  toxicity  target  for  diisocyanates 
is  the  upper  and  lower  respiratory  tract 
resulting  in  chronic  pulmonary 
irritation.  Diisocyanates  are  also  known 
respiratory  and  dermal  sensitizing 
agents.  Both  acute  and  chronic  effects 
may  result  from  acute  or  chronic 
exposures.  These  effects  may  be 
immune-  or  non-immime  mediated. 
EPA  believes  that  diisocyanates  should 
be  listed  as  a  category  because  it  is  the 
isocyanate  functionality  that  is 
responsible  for  the  observed  chronic 
pulmonary  irritation  associated  with 
exposures  to  members  of  this  category. 
The  other  part  of  the  molecule  does  not 
mitigate  to  any  large  degree  the 
observed  toxic  effects.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
diisocyanates  as  a  category  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
toxicity  data  for  members  of  the 
category. 

Currently  there  are  four  other 
diisocyanates  listed  on  EPCRA  section 
313,  these  are: 

Toluene-2,4-diisocyanate  (CAS  No. 
000584-84-9) 

Toluene-2,6-diisocyanate  (CAS  No. 
000091-08-7) 

Toluenediisocyanate  (mixed  isomers) 
(CAS  No.  026471-62-5) 

Methylenebis{phenyUsocyanate)  (CAS 
No.  000101-68-8) 

EPA  intends  to  maintain  the 
individual  listings  for  the  three  toluene 
diisocyanate  compounds.  In  addition  to 
the  effects  discussed  above,  these 
compounds  have  been  classified  as 
probable  carcinogens.  EPA  intends  to 
continue  to  individually  list 
diisocyanates  that  are  possible  of 
probable  carcinogens. 
Methylenebis(phenylisocyanate)  has  not 
been  shown  to  be  a  carcinogen  and  EPA 
is  proposing  to  remove  it  as  an 
individually  listed  chemical,  and  add  it 
to  the  diisocyanates  category  if  the 
alternative  proposal  for  creation  of  the 
category  is  finalized. 

EPA  requests  comment  on  the 
alternative  proposal  to  create  a 
diisocyanates  category  and  what  other 


diisocyanates  should  be  included  in 
such  a  category. 

133.  n-Hexane  (CAS  No.  000110-54-3) 
(CAA  HAP)  (Ref:  7).  In  an  epidemiology 
study,  no  neurological  abnormaUties 
were  noted  in  woikers.  However, 
neurophysiological  tests  showed  that 
the  mean  motor  nerve  conduction 
velocities  of  the  expensed  group  was 
significantly  decreased  over  the  values 
for  the  control  group.  Also,  the  residual 
latency  of  motor  nerve  conduction  of 
the  posterior  tibial  nerve  in  the  exposed 
group  was  significantly  slowed  when 
compared  with  the  nonexposed  group. 
A  LOAEL  of  204  mg/m^  (58  ppm. 
LOAEL(ADJ)  of  73  mg/m3)  was 
established  for  these 
electrophysiological  alterations  in 
humans.  The  alterations  observed  are 
consistent  with  n-hexane-induced 
peripheral  neuropathy  observed  in  other 
studiies  in  humans  and  in  animals.  EPA 
believes  that  there  is  sufficient  evidence 
for  hsting  n-hexane  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  upon  the  available 
neurotoxicity  data  for  this  chemical. 

134.  Hexazinone  (CAS  No.  051235-04- 
2)  (FIFRA  AI)  (Ret  3).  In  a  2-year  mouse 
feeding  study,  liver  hypertrophy, 
hyperplastic  nodules  and  focal  necrosis 
were  observed  at  375  mg/kg/day  (LOEL). 
The  NOEL  was  30  mg/kg/day.  In  a  90- 
day  feeding  study  in  dogs,  decreased 
body  weight,  increased  alkaline 
phosphatase  activity,  decreased 
albumin/globulin  ratio  and  increased 
absolute  and  relative  liver  weights  were 
noted  in  both  sexes  at  S.OOO  ppm  (125 
mg/kg/day;  LOEL).  The  NOEL  was  1.000 
ppm  (25  mg/kg/day).  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
hexazinone  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  toxicity  data  for 
this  chemical. 

Measured  aquatic  acute  toxicity  test 
data  for  hexazinone  include  an  ECjo  of 
7  ppb  for  S.  capricornutum.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  hexazinone  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 

135.  Hydmmethylnon  (tetrahydro-5.S 
dimethyl-2(lH)'pyrimidinonel3-l4- 
(trifluoromethyl)phenylj- 1  -[2- 
l4(trifluciromethyI)phenyl}ethenyll-2- 
propenyiidenejhydmzone)  (CAS  No. 
067485-29-4)  (FIFRA  AI)  (Ref.  3).  In  a 
90-day  dog  feeding  study,  testicular 
atrophy  was  observed  at  6  mg/kg/day 
(LOEL).  The  NOEL  was  3  mg/kg/day.  In 
a  90-Klay  rat  study,  dietary 
administration  of  5  mg/kg/day  (LOEL) 
produced  testicular  atrophy.  The  NOEL 
was  2.5  mg/kg/day.  Dietary 
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administration  of  6.5  mg/kg/day  for  18 
months  produced  testicular  lesions  in 
mice.  The  NOEL  was  2.75  mg/kg/day.  In 
a  2-year  rat  study,  dietary 
administration  of  5  mg/kg/day  produced 
decreased  testicular  wei{^t  and 
testicular  atrophy.  The  NOEL  was  2.5 
mg/kg/day.  In  a  3-generation  rat 
reproduction  study,  oral  administration 
of  5  mg/kg/day  produced  male 
infeitiUty.  The  NOEL  was  2.5  mg/kg/ 
day. 

Decreased  fetal  weight  was  observed 
in  the  offspring  of  rats  administered  30 
mg/kg/day  (LOEL).  The  NOEL  was  10 
mg/kg/day.  Increased  post  implantation 
loss  and  decreased  fetal  viabiuty  were 
observed  in  the  offspring  of  rabbits 
administered  15  mg/kg/day  (LOEL).  The 
NOEL  was  5  mg/kg/day.  Vertebral 
anomalies  were  seen  in  the  offspring  of 
rabbits  administered  10  mg/kg/day 
(LOEL).  The  NOEL  was  5  mg/kg/day. 

Dietary  administration  of  1  mg/kg/day 
(LOEL)  for  6  months  to  dogs  produced 
increased  absolute  and  relative  liver 
weights.  The  NOEL  was  0.33  mg/kg/day. 
Based  on  the  NOEL  of  the  study,  an  oral 
RID  of  0.0003  mg/kg/day  was  derived. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  hydramethylnon  on 
EFOIA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  reproductive,  developmental, 
and  hepatic  toxicity  data  for  this 
chemical. 

The  96-hour  LCso  in  the  Chanel 
Catfish  was  90  ppb.  Bioaccumulation 
factors  in  bluegill  sunfish  are  1300  for 
the  whole  fish,  780  for  the  fillet,  and 
1900  for  viscera.  EPA  believes  that  there 
is  sufficient  evidence  for  listing 
hydramethylon  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  available  environmental 
toxicity  data  and  the  potential  for 
bioaccumulation. 

136.  Hydrochlomfluowcarbons  (CAA 
OD)  (Ref.  8).  Hydrochlorofluorocarbons 
are  known  to  release  chlorine  radicals 
into  the  stratosphere.  Chlorine  radicals 
act  as  catalysts  to  reduce  the  net  amount 
of  stratospheric  ozone. 

Stratospheric  ozone  shields  the  earth 
from  ultraviolet-B  (UV-B)  radiation  (i.e., 
290  to  320  nanometers).  Decreases  in 
total  colimm  ozone  will  increase  the 
percentage  of  UV-B  radiation,  especially 
at  its  most  harmful  wavelengths, 
reaching  the  earth's  surface. 

Exposure  to  UV-B  radiation  has  been 
implicated  by  laboratory  and 
epidemiologic  studies  as  a  cause  of  two 
types  of  nonmelanoma  skin  cancers: 
squamous  cell  cancer  and  basal  cell 
cancer.  Studies  predict  that  for  every  1 
[>ercent  increase  in  UV-B  radiation, 
nonmelanoma  skin  cancer  cases  would 
increase  by  about  1  to  3  percent. 


Receiit  epidemiological  studies, 
including  large  case  control  studies, 
suggest  that  UV-B  radiation  plays  an 
important  role  in  causing  malignant 
melanoma  skin  cancer.  Recent  studies 
predict  that  for  each  1  percent  change  in 
UV-B  ii  tensity,  the  incidence  of 
melanoi  na  could  increase  from  0.5  to  1 
percent 

Studies  have  demonstrated  that  UV-B 
radiation  can  suppress  the  immune 
response  system  in  animals,  and, 
possibl] ',  in  humans.  Increases  in 
exposui  e  to  UV-B  radiation  are  Ukely  to 
increast  <  the  incidence  of  cataracts  and 
could  adversely  affect  the  retina. 

Aquatic  organisms,  particularly 

E>hytoplankton,  zooplankton,  and  the 
arvae  o  f  many  fishes,  appear  to  be 
suscept  ble  to  harm  from  increased 
exposui  e  to  UV-B  radiation  because 
they  spi  !nd  at  least  part  of  their  time  at 
or  near  the  surface  of  watere  they 
inhabit^ 

Increased  UV-B  penetration  has  been 
shown  o  result  in  adverse  impacts  on 
plants,  ^ield  studies  on  soybeans 
suggest  that  yield  reductions  could 
occur  ill  some  cultivars  of  soybeans, 
while  evidence  from  laboratory  studies 
suggest  that  two  out  of  three  cultivara 
are  sensitive  to  UV-B. 

Because  this  increased  UV-B  radiation 
can  be  reasonably  anticipated  to  lead  to 
cancer  and  other  chronic  hiunan  health 
effects  and  significant  adverse 
environmental  effects,  EPA  believes 
there  is.  sufficient  evidence  for  listing 
the  foll|>wing  HCFCs  that  are 
comma  rially  viable  on  EPCRA  section 
313  pui  suant  to  EPCRA  sections 
313(d)(  2)(B)  and  (C).  EPA  is  proposing 
that  th(  following  HCFCs  be  added 
indiviciially  to  EPCRA  section  313: 

Dichloropentafluoropropane  (CAS  No. 
127564'92-5) 

1 ,3-n|ichloro-l  ,1 ,2,3,3- 
pentaflporopropane  (HCFC-225ea)  (CAS 
No.  13^013-79-1) 

2.2-nichloro-l,l,1.3,3- 
pentaflporopropane  (HCFC-225aa)  (CAS 
No.  12^903-21-9) 

l.l-Oichloro-l, 2,3,3,3- 
pentafiuoropropane  (HCFC-225eb)  (CAS 
No.  Ill 51 2-56-2) 

l,l-lJichloro-l,2,2,3,3- 
pentafliioropropane  (HCFC-225cc)  (CAS 
No.  13474-88-9) 

l,3-Dichloro-l,l,2,2,3- 
pentafkioropropane  (HCFC-225cb)  (CAS 
No.  00i507-55-l) 

1,2-1  ichloro-1,1,3,3,3- 
pentafl  ioropropane  (HCFC-225da)  (CAS 
No.  00i431-86-7) 

3,3-bichloro-l,l.l,2,2- 
pentaf  joropropane  (HCFC-225ca)  (CAS 
No.  001 1422-56-0) 
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2,3-Dichloro-l,l.l,2,3- 
pentafluoropropane  (HCFC-225ba)  (CAS 
No.  000422-48-0) 

1 ,2-Dichloro-l  ,1 ,2,3,3- 
pentafluoropropane  (HCFC-225bb]  (CAS 
No.  000422-44-6) 

Dichlorofluoromethane  (HCFC-21) 
(CAS  No.  000075-43-4) 

1 ,1 ,1 ,2-Tetrachloro-2-fluoroethane 
(HCFC-121a)  (CAS  No.  000354-11-0) 

1,1,2,2-Tetrachloro-l-nuoroethane 
(HCFC-121)  (CAS  No.  000354-14-3) 

1 ,2-Dichloro-l  ,1-difluoroethane 
(HCFC-132b)  (CAS  No.  001649-08-7) 

2-Chloro-l,l,l-trinuoroeUiane  (HCFC- 
133a)  (CAS  No.  000075-88-7) 

3-Chloro-l,l,l-trinuoropropane 
(HCFC-253fb)  (CAS  No.  000460-35-5). 

137.  Imazalil  (l-[2-(2,4- 
dichIoropbeny})-2-(2- 
propenyloxy)ethyl]-lH-imiclazole)  [CAS 
No.  035554-44-0)  (FIFRA  AI)  (Ref.  3).  In 
a  rat  teratology  study,  increased 
maternal  mortality,  decreased  litter  size, 
and  increased  nimiber  of  dead  fetuses 
were  observed  in  animals  administered 
40  mg/kg/day  (LOEL).  The  NOEL  was  10 
mg/kg/day.  Stillbirths  and  altered  live 
birth  index  were  observed  in  rats  orally 
administered  80  mg/kg/day  days  16 
through  22  of  gestation  and  21  days  post 
gestation.  Altered  lactation  index  was 
observed  in  rats  orally  administered  20 
mg/kg/day  on  days  16  through  22  of 
gestation  and  21  days  post  gestation. 
Post-implantation  loss  was  observed  in 
rabbits  orally  administered  0.63  mg/kg/ 
day  on  days  6  through  18  of  gestation. 
Altered  viability  index  was  observed  in 
rabbits  orally  administered  2.5  mg/kg/ 
day  on  days  6  through  18  of  gestation. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  imazalil  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  toxicity  data  for  this 
chemical. 

138.  3-Iodo-2-propynyI 
butylcarbamate  (CAS  No.  055406-53-6) 
(FIFRA  AI)  (Ref.  3).  In  a  90-day  rat 
study,  oral  administration  of  50  mg/kg/ 
day  (LOEL)  produced  increased  liver-to- 
body-weight  ratios.  The  NOEL  was  20 
mg/kg/day.  In  a  2-year  rat  study,  dietary 
administration  of  40  and  80  mg/kg/day 
produced  significant  non-neoplastic 
pathological  changes  in  the  stomach.  No 
NOEL  was  established;  the  LOEL  was  20 
mg/kg/day.  Based  on  this  study,  EPA 
derived  an  oral  RfD  of  0.07  mg/kg/day. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  3-iodo-2-propynyl 
butylcarbamate  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  chronic  toxicity 
data  for  this  chemical. 

139.  Iprodione  (3-(3,5- 
dichloropheny])-N-(l-methylethyl)-2,4- 

,  dioxo-1-imidazolidinecarboxamide) 


(CAS  No.  036734-19-7)  (FIFRA  AI)  (Ref. 
3).  Increased  red  blood  cell  Heinz 
bodies  and  decreased  prostate  weight 
(tiie  LOEL  was  15  mg/kg/day;  the  NOEL 
was  4.2  mg/kg/day)  were  obiserved  in 
dogs  fed  iprodione  for  1-year.  Increased 
Heinz  bodies  were  also  seen  in  females 
at  15  mg/kg/day.  At  90  rag/kg/day, 
increased  Uver  weight  was  noted  in 
male  and  female  dogs.  Based  on  the 
NOEL,  an  oral  RfD  of  0.04  mg/kg/day 
was  derived.  In  another  1-year  feeding 
study  in  dogs,  decreased  red  blood  cell 
coimts  and  hemoglobin  and  hematocrit 
levels  (the  LOEL  was  600  ppm  or  15  mg/ 
kg/day,  the  NOEL  was  100  ppm  or  2.5 
mg/kg/day)  were  observed.  At  3,600 
ppm  (90  mg/kg/day),  increased  absolute 
and  relative  liver  weights  and  increase 
liver  alkaline  phosphatase,  serum 
glutamic-pyruvic  transaminase,  serum 
glutamic-oxaloacetic  transaminase,  and 
lactate  dehydrogenase  activities  were 
noted.  Decreased  red  blood  cell  count 
and  decreased  hemoglobin  and 
hematocrit  levels  (the  LOEL  was  24.6 
mg/kg/day  in  males,  26.4  mg/kg/day  in 
females;  the  NOEL  was  17.5  m^kg/day 
in  males,  18.4  mg/kg/day  in  females). 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  iprodione  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hematological  and  hepatic  toxicity  data 
for  this  chemical. 

Acute  aquatic  toxicity  data  include  a 
green  algae  120-hour  ECso  of  21  ppb. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  iprodione  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  Uie  available 
environmental  toxicity  data  for  this 
chemical. 

140.  Iron  pentacaibonyl  (CAS  No. 
013463-40-6)  (EPCRA  EHS)  (Ref.  8). 
Hiunans  exposed  to  high  concentrations 
of  iron  pentacarbonyl  immediately 
experience  headache  and  dizziness. 
These  effects  are  followed  12  to  36 
hours  after  exposure  by  symptoms  such 
as  fever,  cyanosis,  cough,  and  shortness 
of  breath.  In  humans,  iron 
pentacaibonyl  has  also  been  known  to 
cause  adverse  effects  on  the  respiratory 
and  central  nervous  system,  liver,  and 
kidney.  The  rat  oral  LDso  is  25  mg/kg 
and  the  rat  inhalation  LCso  value  is 
0.044  mg/L.  The  4-hour  inhalation 
LCioo  in  mice  is  0.007  mg/L  The  rabbit 
oral  LDso  is  12  mg/kg.  EPA's  exposure 
analysis  indicates  that  iron 
pentacaibonyl  concentrations  are  likely 
to  exist  beyond  facility  site  boundaries, 
as  a  result  of  continuous,  or  frequently 
recurring  releases,  at  levels  that  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  iron 


pentacaibonyl  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(A) 
based  on  the  available  acute  toxicity  and 
exposure  data  for  this  chemical. 

141.  Isodrin  (CAS  No.  000465-73-6) 
(CERCLA;  EPCRA  EHS;  RCRA  APP8; 
RCRA  P)  (Ref.  8).  Measured  aquatic 
acute  toxicity  data  for  isodrin  include  a 
24-hour  LCso  of  12  ppb  for  bluegills  and 
a  24-hour  LCso  of  6  ppb  for  minnows. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  isodrin  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

142.  Isofenpbos  (2-[[ethoxyl[(l' 
metbylethyl)  amino]  phosphinothioyl] 
oxyj  benzoic  acid  1-metbyiethyl  ester) 
(CAS  No.  025311-71-1)  (FIFRA  AI)  (Ref. 
3).  In  a  108-week  feeding  study  in  mice, 
inhibition  of  brain  cholinesterase  (the 
LOEL  was  100  ppm  or  13  mg^g/day; 
the  NOEL  was  10  ppm  or  1.3  mg/kg/ 
day)  and  plasma  cnofinesterase  (the 
LOEL  was  10  ppm  or  1.3  mg/kg/day;  the" 
NOEL  was  0.13  mg/kg/day)  was 
observed.  Inhibition  of  red  blood  cell 
cholinesterase  (the  LOEL  was  10  ppm  or 
0.5  mg/kg/day;  the  NOEL  was  1  ppm  or 
0.05  mg/kg/day)  was  seen  in  a  2-year 
feeding  study  in  rats.  Other  studies  (14- 
and  90-day  feeding  studies  in  dogs,  30- 
and  90-day  studies  in  rats,  and  a  3- 
week  inhalation  study  in  rats)  also 
demonstrate  cholinesterase  (plasma,  red 
blood  cell  or  brain)  inhibition  in  rats 
and  dogs.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
isophenphos  on  EPCRA  section  313 

Eursuant  to  EPCRA  section  313(d)(2)(B) 
ased  on  the  available  neurological 
toxicity  data  for  this  chemical. 

Aquatic  acute  toxicity  values  for 
isofenpbos  include  a  daphnid  48-hour 
ECso  of  1.6  ppb  and  a  mysid  96-hour 
ECso  of  1.7  ppb.  EPA  beUeves  that  there 
is  sufficient  evidence  for  listing 
isofenpbos  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  available  environmental 
toxicity  data. 

143.  Isopbomne  (CAS  Na  000078-59- 
1)  (CAA  HAP)  (Ref.  7).  Isophorone  has 
been  shown  to  cause  neurotoxic  effects 
in  humans  exposed  to  atmospheric 
concentrations  of  S  to  8  ppm.  After 
being  exposed  for  1  month,  woriiera 
complained  of  fatigue  and  malaise. 
Neurotoxicity  was  also  observed  in 
humans  following  acute  exposure.  At  40 
to  85  ppm,  effects  included  nausea, 
headache,  dizziness,  falntness, 
inebriation,  and  a  feeling  of  suffocation. 
Increasing  exposure  concentrations 
resulted  in  increasing  severity  of 
symptoms.  Irritation  and  central 
nervous  system  (CNS)  depression  were 
observed  at  concentrations  of  200  to  400 
ppm.  EPA  believes  that  there  is 


sufBcient  evidence  for  listing 
isophorone  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2KB) 
based  on  the  available  neurotoxicity 
data  for  this  chemical. 

144.  Isophorone  diisocyanate  (CAS 
No.  004098-71-9)  (TSCA)  (Ref.  8).  The 
4-hour  inhalation  LCso  value  of 
isophorone  diisocyanate  in  rats  is  0.123 
mg/L.  The  rat  and  mouse  3-hour 
inhalation  RDjo  (50  percent  reduction  in 
respiratory  rate)  values  are  0.0046  mg/ 

L  and  0.0019  mg/L,  respectively.  A  50- 
year  old  man  developed  severe  asthma 
after  exposure  to  an  unspecified  amount 
of  paint  containing  isophorone 
diisocyanate.  A  l--hour  exposure  to  an 
unspecified  amount  of  the  compound 
caused  eczema  in  three  out  of  four 
workers.  In  addition,  isocyanates  as  a 
class  are  generally  severe  skin,  eye  and 
respiratory  irritants.  EPA's  exposure 
analysis  indicates  that  isophorone 
diisocyanate  concentrations  are  likely  to 
exist  beyond  facility  site  boundaries,  as 
a  result  of  continuous,  or  frequently 
recurring  releases,  at  levels  that  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects.  EPA  believes  that  there  is 
sufficient  evidence  for  Usting 
isophorone  diisocyanate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  available 
acute  toxicity  and  exposure  data  for  this 
chemical. 

As  detailed  in  Unit  IV.B.132.  of  this 
preamble,  as  an  alternative  proposal  to 
the  individual  listing  of  HDI, 
isophorone  diisocyanate,  and  1,1-- 
metbylene  bis(4- 
isocyanatocyclohexane),  EPA  is 
proposing  to  create  a  diisocyanates 
category  that  includes  HDI,  isophorone 
diisocyanate,  1,1-methylene  bis(4- 
isocyanatocyclohexane),  and  16  other 
diisocyanates. 

145.  Lactofen  (5'(2-ch}oro-4- 
(trifluorometbyi)phenoxy)-2-nitro-2- 
ethoxy-l-methyl-2-oxoethyi  ester)  (CAS 
No.  077501-63-4)  (FIFRA  AI)  (Ref.  3). 
Lactofen  meets  the  criteria  of  an  EPA 
Group  B2  compound,  i.e.,  a  probable 
hiunan  carcinogen.  This  conclusion  was 
based  on  an  increased  incidence  of 
hepatocellular  carcinomas  In  males  and 
combined  incidence  of  hepatocellular 
adenomas  and  carcinomas  in  both  sexes 
of  CD-I  mice  following  dietary 
administration  of  lactofen.  In  CD  rats, 
there  was  increased  incidence  of  liver 
neoplastic  nodules  in  both  sexes.  Four 
structiually  similar  chemicals, 
acifluorfen,  nitrofen,  oxyfluorfen,  and 
fomesafen,  all  produced  hepatocellular 
tumors  in  rodents. 

Results  of  several  subchronic  and 
chronic  studies  indicated  the  liver  and 
kidney  as  tai^get  oi^gans  for  lactofen. 


Increased  absolute  and  relative  liver 
weight  and  hepatocytomegaly  (the  LOEL 
was  1.5  mg/kg/day;  the  NOEL  was  not 
determined)  were  observed  in  male 
mice  fed  lactofen  for  78  weeks.  At  37.5 
mg/kg/day,  there  was  also  an  increased 
incidence  of  cataracts  and  renal 
pigmentation.  Based  on  the  LOEL,  an 
oral  RfD  of  0.002  mg/kg/day  was 
derived.  Renal  dysfunction  and 
decreased  hemoglobin  and  hematocrit 
levels  and  red  blood  cell  counts  (the 
LOEL  was  25/75  mg/kg/day;  the  NOEL 
was  5  mg/kg/day)  were  observed  in  a  1- 
year  feeding  study  in  dogs.  Increased 
renal  and  hepatic  pigmentation  (the 
LOEL  was  50  mg/kg/day:  the  NOEL  was 
25  mg/kg/day)  were  noted  in  a  2-year 
feeding  study  in  rats.  In  a  90-day  mouse 
study,  increased  alkaline  phosphatase, 
serum  glutamate  oxaloacetate 
transaminase  (SCOT),  and  senmi 
gleutanic  pyruvic  transaminase  (SGPT) 
activities,  increased  liver  weight, 
hepatic  necrosis,  biliary  hyperplasia, 
decreased  hematocrit  and  hemoglobin 
levels  and  red  blood  cell  counts, 
extramedullary  hematopoiesis,  and 
kidney  nephrosis  and  fibrosis  (the  LOEL 
was  26  mg/kg/day;  the  NOEL  was  not 
determined)  were  seen.  Decreased 
hemoglobin  and  hematocrit  levels, 
decreased  red  blood  cell  counts,  and 
brown  pigment  in  the  kidney  and  liver 
(the  LOEL  was  50  mg/kg/day)  were 
noted  in  a  90-day  feeding  study  in  rats. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  lactofen  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  and  hepatic,  renal, 
and  hematological  toxicity  data  for  this 
chemical. 

146.  Linuron  (CAS  No.  000330-55-2) 
(FIFRA  SR)  (Ref.  8).  The  appearance  of 
sulihemoglobin  in  the  blood  of  dogs, 
rats,  or  mice  exposed  to  linuron  has 
been  reported.  In  fact,  available  animal 
data  from  feeding  studies  of  various 
durations  (30  days  to  2  years)  with 
hnuron  as  well  as  from  studies  with 
structurally  similar  urea-based 
herbicides  indicate  that  the  presence  of 
sulfhemoglobin  (abnormal  blood 
pigment)  and  morphological  changes  in 
red  blood  cells  provide  the  most 
sensitive  indicator  of  exposure  to 
linuron.  In  a  2-year  feeding  study  with 
beagle  dogs,  the  LOAEL,  based  on  the 
presence  of  the  sulfhemoglobin,  was 
0.625  mg/kg/day.  This  was  the  lowest 
dose  tested.  Red  blood  cell  counts  were 
decreased  in  dogs  exposed  to  higher 
doses  of  linuron.  EPA  has  derived  an 
oral  RfD  of  0.002  mg/kg/day  for  linuron 
from  this  study.  Similar  findings  were 
reported  in  two  separate  2-year  rat 
fseding  studies.  In  one  of  these  studies, 
the  LOAEL  was  31.25  mg/kg/day  and 
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the  NOAEL  was  6.25  mg/kg/day.  These 
values  were  based  on  spleen  and  bone 
marrow  changes  indicative  of 
hemolysis,  and  an  increase  in  mortality 
and  groirth  retardation.  In  the  other  2- 
year  rat  study,  a  LOAEL  of  2.5  mg/kg/ 
day  (the  lowest  dose  tested)  was  based 
on  decreased  red  blood  cell  counts  and 
reticulocytosis.  Elevated  sulfhemoglobin 
levels  wjere  reported  in  rats  exposed  for 
as  little  ^s  30  days  to  150  mg/kg/day. 
This  exsosure  level  also  caused  severe 
growth  letardation  and  increased 
mortality.  The  LOAEL  for  decreased 
body  weight  gain  was  15  mg/kg/day  and 
the  NOAEL  was  3  mg/kg/day.  Chronic 
adminiaratioh  of  linuron  at  4  mg/kg/ 
day  to  rats  caused  hypochromic  anemia, 
decreased  cholinesterase  and  peroxidase 
activities  in  the  blood. 

A  LOAEL  of  31.25  mg/kg/day  was 
established  in  a  3-generation 
reproductive  toxicity  study  in  which 
linuron  fin  the  diet)  caused  reduced 
weanlii^  weights,  reduced  liver  and 
kidney  ^eights,  liver  atrophy,  and 
reduced|  pup  survival.  In  a  separate 
developfnental  toxicity  study  in  rats 

ered  linuron  orally,  a  LOAEL  of 
:g/day  was  based  on  an 
incidence  of  fetal  resorptions. 
The  LOAEL  for  maternal  toxicity  in  this 
study  vks  6.25  mg/kg/day  (NOAEL  2.50 
mg/kg/qay),  and  was  based  on 
decreased  food  consumption  and 
decreased  body  weight  gain.  An  oral 
teratology  study  in  rabbits  indicated  a 
LOAEL  pf  5  mg/kg/day  (lowest  dose 
tested)  based  on  decreased  fetal  body 
weight,  decreased  litter  size  and  an 
increas<  in  skull  malformations. 

EPA  I  elieves  that  there  is  sufficient 
evidenc  a  for  listing  linuron  on  EPCRA 
section  }13  pursuant  to  EPCRA  section 
313(d)(:  )(B)  based  on  the  hematological 
and  de\  elopmental  toxicity  data  for  this 
chemia  1. 

147.  J  ithium  carbonate  (CAS  No. 
000554- 13-2)  (CAL)  (Ref.  8).  A  major  use 
of  lithii  m  carbonate  is  in  the  treatment 
of  mani :  episodes  of  manic-depressive 
illness.  Decreases  in  the  number  of 
implanptions,  number  of  live  fetuses 
and  fetdl  body  weight,  and  increases  in 
resorptions  and  various  limb/skeletal 
anomalies  were  reported  in  the  o^spring 
of  Wist^  rats  that  received  100  mg/kg 
(the  fet^toxic  LOEL;  the  fetotoxic  NOEL 
was  50  mg/kg)  during  gestation  days  6 
through  15.  Offspring  of  mice  that 
receive^  465  mg/kg/day  during 
days  6  through  15  had 
d  craniofacial  abnormalities, 
ith  and  reductions  in  litter  size 
noted.  EPA  believes  that  there 
is  suffident  evidence  for  listing  lithium 
carbont  te  on  EPCRA  section  313 
pursue]  t  to  EPCRA  section  313(d)(2)(B) 
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based  on  the  available  developmental 
toxicity  data  for  this  chemical. 

148.  Malathion  (CAS  No.  000121-75- 
5)  (CERCLA)  (Ref.  8).  Malathion  is  a 
phosphorothioate  insecticide.  Its 
insecticidal  properties  are  due  to 
cholinesterase  inhibition.  A  42-year  old 
woman  ingested  a  minimum  of  120  ml 
of  a  50  percent  solution  (approximately 
850  mg/kg).  She  quickly  became 
comatose,  cyanotic,  flaccid,  devoid  of 
tendon  reflexes,  and  miotic.  Her  serum 
cholinesterase  activity  was  22  percent  of 
normal  for  9  days  and  her  red  blood  cell 
cholinesterase  activity  was  10  to  25 
percent  of  normal  for  45  days.  Thirty- 
five  cases  of  poisoning  by  ingestion 
were  reported  in  India.  The  symptoms 
observed  were  cyanosis,  excess 
salivation,  pinpoint  pupils,  pulmonary 
edema,  and  electrocardiographic 
abnormalities;  all  of  whic^  are 
indicative  of  cholinesterase  inhibition. 
Autopsy  of  the  fatalities  indicated 
damage  to  the  myocardium.  In  a  5&-day 
study  in  which  men  were  orally 
administered  malathion,  the  NOEL  for 
neurotoxic  effects  was  0.23  mg/kg/day 
and  the  LOEL  was  0.34  mg/kg/day. 
Plasma  and  red  blood  cell 
cholinesterase  inhibition  was  observed 
at  0.34  mg/kg/day;  however,  no  clinical 
signs  of  overt  toxicity  were  noted  at  this 
dose.  Based  on  the  NOEL,  EPA  has 
derived  an  oral  RfD  of  0.02  mg/kg/day 
for  this  chemical.  Cholinesterase 
inhibition  symptoms  have  also  been 
observed  in  experimental  animals 
exposed  to  malathion.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
malathion  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  chronic  neurotoxicity  data 
for  this  chemical. 

Measxued  aquatic  acute  toxicity  data 
for  malathion  include  a  96-hour  LCjo  of 
68  ppb  for  rainbow  trout,  a  96-hour 
LCso  of  51  ppb  for  sheepshead  minnow, 
and  a  96-hour  LCso  of  76  ppb  for  lake 
trout.  In  addition,  the  measured  48- 
hour  ECjo  for  daphnids  is  0.9  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  malathion  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

149.  Man-made  mineral  fibers 
category  (CAA  HAP)  (Ref.  7).  Man-made 
mineral  fibers  are  synthetic,  amorphous 
(noncrystalline)  fibers  which  consist  of 
three  major  groups:  Glass  fibers;  mineral 
wool  fibers  (which  includes  mainly  rock 
wool  and  slag  wool);  and  refractory 
ceramic  fibers.  Health  concerns  for  these 
fibers  are  based  on  the  morphological 
and  toxicologic  similarities  with 
asbestos,  a  known  human  carcinogen, 
causing  lung  cancer  and  mesotheliomas 
in  humans  and  non-malignant 


respiratory  diseases  (e.g.  lung  fibrosis). 
Injection  studies,  in  which  glass  wool 
and  glass  microfibers  were  directly 
placed  into  the  respiratory  airways,  the 
pleural  or  abdominal  cavities  of 
laboratory  animals,  have  shown 
consistent  evidence  of  carcinogenesis. 
Experimental  studies  have  shown 
evidence  of  carcinogenesis  by  injection 
of  rock  wool  and  slag  wool.  lARC  has 
classified  glass  wool,  rock  wool,  and 
slag  wool  fibers  as  Group  2B 
compounds,  i.e.,  possible  human 
carcinogens.  EPA  has  classified 
refractory  ceramic  fibers  as  Group  B2 
compounds,  i.e.,  probable  human 
carcinogen.  EPA  beheves  that  there  is 
sufficient  evidence  for  listing  man-made 
mineral  fibers  as  a  category  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  these  fibers. 

EPCRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufactures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 
the  manufacturing  threshold  for  that 
category.  When  filing  reports  for 
chemical  categories,  the  releases  are 
determined  in  the  same  manner  as  the 
thresholds.  One  report  is  filed  for  the 
category  and  all  releases  are  reported  on 
this  form. 

EPA  considered  a  number  of  options 
for  listing  man-made  mineral  fibers  on 
EPCRA  section  313.  In  1977,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH) 
recommended  that  exposures  to  fibers 
be  limited  to  3  fibers  per  cubic 
centimeters  (f/cc)  for  fibers  that  are  less 
than  3.5  micrometers  in  diameter  and 
longer  than  10  micrometers  in  length. 
NIOSH  has  since  commented  that  in 
order  to  protect  workers  from  lung 
cancer  it  will  be  necessary  to  lower  the 
exposure  to  0.2  f/cc  for  fibrous  glass.  In 
1992,  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposed  a  1  f/cc  8-hour  time-weighted 
average  (TWA)  limit  for  respirable  fibers 
of  fibrous  glass,  including  refractory 
ceramic  fibers.  Respirable  fibers  are 
generally  defined  as  fibers  with  a 
diameter  of  less  than  3.5  micrometers 
whose  length  is  at  least  3  times  the 
diameter  (i.e.,  an  aspect  ratio  (fiber 
length  divided  by  fiber  diameter)  of  3  or 
greater).  In  order  to  ease  the  burden  of 
reporting,  EPA  considered  listing  fibers 
based  on  an  aspect  ratio  that  simply 
discriminates  between  particles  and 
fibers.  This,  however,  seemed  to  be 
overly  inclusive  in  that  it  would  cover 


nonrespirable  as  well  as  respirable 
fibers.  EPA  also  considered  using  a 
diameter  criteria  without  an  aspect  ratio 
but  this  option  also  appears  to  be  too 
inclusive  since  it  may  include  particles 
as  well  as  fibers.  EPA  is  proposing  to  list 
man-made  mineral  fibers  as  a  category 
that  includes  glass  microfibers,  glass 
wool  fibers,  rock  wool  fibers,  slag  wool 
fibers,  and  refractory  ceramic  fibers  that 
have  a  diameter  less  than  3.5 
micrometers  and  an  aspect  ratio  greater 
than  3.  This  definition  is  consistent 
with  both  the  NIOSH  and  OSHA 
recommendations  and  is  limited  to 
fibers  that  are  respirable.  EPA  requests 
comment  on  this  definition  of  man- 
made  mineral  fibers  and  any  other 
options  for  defining  a  fibers  category. 

150.  Mecoprop  (CAS  No.  000093-65-2) 
(lARC)  (Ref.  8).  Mecoprop  is  a  mono- 
chloro,  mono-methylphenoxy 
isopropanoic  acid  type  hert)icide.  LARC 
has  assigned  mecoprop  to  Group  2B, 
i.e.,  it  is  possibly  carcinogenic  to 
humans. 

In  several  animal  studies,  changes  in 
liver  or  kidney  weights  were  the  most 
sensitive  indicators  of  mecoprop 
toxicity.  In  a  90-day  rat  feeding  study, 
the  LOAEL  was  9  mg/kg/day  and  the 
NOAEL  was  3  mg/kg/day.  At  26  mg/kg/ 
day,  the  changes  in  organ  weights  were 
accompanied  by  decreased  glucose 
levels  in  males  and  increased  creatinine 
levels  in  females.  EPA  has  derived  an 
oral  RfD  of  0.001  mg/kg/day  from  this 
study. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  mecoprop  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
hepatic  and  renal  toxicity  data  for  tliis 
chemical. 

151.  2-Mercaptobenzothiazole  (MBT) 
(CAS  No.  000149-30-4)  (TSCA)  (Ref.  8). 
The  21-day  maximum  acceptable 
toxicant  concentration  (MATC)  for 
daphnids  range  from  240  to  470  ppb. 
The  60-day  MATC  for  rainbow  trout 
range  from  41  to  78  ppb.  EPA's  exposure 
analysis  indicates  that  releases  of  2- 
mercaptobenzothiazole  will  result  in 
concentration  levels  that  can  reasonably 
be  anticipated  to  cause  significant 
adverse  environmental  effects.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  2-mercaptobenzothiazole  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data 
and  exposure  data  for  this  chemical. 

152.  Merphos  (CAS  No.  000150-50-5) 
(FIFRA  SR)  (Ref.  8).  Merphos  is  a 
thiophosphate-type  cholinesterase 
inhibitor.  Delayed  neurotoxic  effects 
have  been  reported  in  a  28-year  old  man 
following  accidental  exposure  to  the 
chemical  over  a  period  of  3  days. 


Fourteen  days  later,  he  developed 
complete  facial  diplegia  and  decreased 
conduction  velocity  in  his  nerve  fibers. 
He  recovered  completely.  Both 
immediate  and  delayed  neurotoxic 
effects  following  exposure  to  merphos 
have  been  reported  in  experimental 
animals.  In  a  3-^nonth  hen  feeding 
study  the  NOEL  for  neurotoxic  effects 
was  0.1  mg/kg/day  and  the  LOEL  was 
0.5  mg/kg/day.  At  0.5  mg/kg,  hens 
showed  delayed  neurotoxicity,  ataxia, 
and  equivocal  changes  in  the  spinal 
cord  and  peripheral  nerves.  Based  on 
the  NOEL,  EPA  derived  an  oral  RiD  of 
0.00003  mg/kg/day  for  this  chemical,  hi 
a  112-day  rat  feeding  study,  females 
showed  red  blood  cell  cholinesterase 
inhibition  at  the  LOEL  of  0.25  mg/kg/ 
day.  The  NOEL  was  0.1  mg/kg/day.  In 
a  90-day  rat  feeding  study,  animals 
showed  reduced  brain  cholinesterase 
activity  at  the  LOEL  of  3.8  mg/kg/day. 
The  NOEL  was  1.8  mg/kg/day.  In  a  90- 
day  dog  feeding  study,  plasma 
cholinesterase  inhibition  was  observed 
at  the  LOEL  of  2.5  mg/kg/day.  The 
NOEL  was  0.75  mg/kg/day.  Fourteen 
cattle  and  20  sheep  administered  single 
doses  of  merphos  (25  to  200  mg/kg)  or 
10  daily  doses  of  merphos  (2.5  mg/kg/ 
day)  showed  emaciation,  diarrhea,  and 
depression  of  blood  cholinesterase. 
Ingested  merphos  is  rapidly  metabolized 
to  n-butyl  mercaptan  within  the 
gastrointestinal  tract.  n-Butyl  mercaptan 
has  been  shown  to  be  responsible  for  the 
acute  neurotoxic  effects  of  merphos. 
Thus,  oral  exposure  to  merphos  is 
expected  to  cause  aaite  neurotoxic 
syTnptoms  while  dermal  exposure  to 
merphos  is  expected  to  cause  delayed 
neurotoxic  symptoms.  EPA  tfelieves  that 
there  is  sufficient  evidence  for  listing 
merphos  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  chronic  neurotoxicity  data 
for  this  chemical. 

153.  Metham  sodium  (sodium 
methyldithiocarbawate)  (CAS  No. 
000137-42-8)  (FIFRA  AI)  (Ref.  3). 
Pcstimplanatation  loss  was  observed  in 
rabbits  administered  metham  sodium  at 
30  mg/kg/day  (LOEL)  on  days  6  to  18  of 
gestation.  The  NOEL  was  10  mg/kg/day 
(4.2  mg/kg/day  based  on  active 
ingredient).  In  rats  fed  metham  sodium, 
increased  variations,  retardations,  and 
anomalies  were  reported  at  doses  of  10 
mg/kg/day  (LOEL)  administered  on  days 
6  to  15.  The  NOEL  was  less  than  or 
equal  to  10  mg/kg/day  (less  than  or 
equal  to  4.2  mg/kg/day  based  on  active 
ingredient).  Although  neither  study  was 
considered  to  be  fully  adequate  due  to 
study  design  and  reporting  deficiencies, 
the  weight  of  evidence  indicates  that 
metham  sodium  induces  developmental 
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toxicity.  In  addition,  metham  sodium  is 
metabolized  to  carbon  disulfide,  a 
potent  developmental  toxicant.  EPA 
believes  that  tnere  is  sufficient  evidence 
for  listing  metham  sodium  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(P)  based  on  the  available 
developmental  toxicity  data  for  this 
chemioal  and  its  metabolite,  carbon 
disulfide. 

154.  Methazole  (2-(3.4- 
dichlorophenyl)-4-nteti}yl-1,2,4- 
oxadi(aoUdine-3,5-dione}  (CAS  No, 
020354-26-1)  (FIFRA  AI)  (Ref.  3). 
Rabbits  receiving  30  or  60  mg/kg/day  by 
gavage  on  days  8  to  18  of  gestation 
exhibited  increased  embryolethality. 
The  NOEL  was  10  mgA^g/day.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  methazole  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  toxicity  data  iat  this 
chemical. 

155.  Methiocarb  (CAS  No.  002032-65- 
7)  (CERCLA;  EPCRA  EHS)  (Ref.  8). 
Measured  terrestrial  acute  toxicity  data 
for  wildlife  include  an  oral  LOjo  of  4.6 
mg/kg  for  '^-winged  blackbirds.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  methiocarb  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

156.  Methoxone  ((4-CMoro-2- 
methyl phenoxy)  acetic  acid)  (MCPA) 
(CAS  No.  000094-74-6)  (FIFRA  SR; 
lARC)  (Ref.  8).  Methoxone  is  a 
chlorophenoxy-type  herbicide.  Animal 
studies  indicate  that  the  kidney  and 
liver  are  the  primary  target  organs  of 
methoxone  toxicity.  Beagle  dogs  fed 
diets  containing  methoxone  for  1-year 
developed  liver  toxicity,  which  was 
demonstrated  by  increased  liver  weights 
associated  with  alterations  in  serum 
glutamate-pyruvate  transaminase,  serum 
glutamate-oxaloacetate  transaminase, 
bilirubin,  triglyceride  and  cholesterol 
levels.  These  effects  occurred  at  doses  of 
0.75  mg/k-'/day  (LOAEL)  and  higher. 
The  NOAlL  was  0.15  mgAcg/day. 
Kidney  changes  in  the  treated  animals 
included  deposition  of  kidney  pigment 
in  the  proximal  tubular  epithelium  (the 
LOAEL  was  0.75  mg/kg/day;  the  NOAEL 
was  0.15  mg/kg/day).  and  was 
accompanied  by  alterations  in 
creatinine,  urea,  and  potassium  levels. 
EPA  derived  an  oral  RiD  of  0.0005  mg/ 
kg/day  fit)m  this  study.  Similar  changes 
suggesting  liver  and  kidney  toxicity 
were  reported  in  another  90-day  dog 
feeding  study  (the  LOAEL  was  3  mg/kg/ 
day:  the  NOAEL  was  1  mg/kg/day)  and 
in  rats  in  a  90-day  fseding  study  (the 
LOAEL  was  7.5  mg/kg/day;  the  NOAEL 
was  2.5  rog/kg/day). 


EPA  pelieves  that  there  is  sufficient 
evidence  for  listing  methoxone  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  hepatic  and  renal  toxicity  data 
for  thisjchemical. 

157.  Methoxone  sodium  salt  ((4- 
chloro^-methylphenoxy)  acetate 
sodiun^  salt)  (CAS  No.  003653-48-3) 
(FIFRAI  SR;  L\RC)  (Ref.  8).  Methoxone 
sodium  salt  is  a  dilorophenoxy-type 
herbidpe.  Animal  studies  indicate  that 
the  kidney  and  liver  are  the  primary 
target  organs  of  methoxone  toxicity. 
Beagle  dogs  fed  diets  containing 
metho^ne  for  1-year  developed  liver 
toxicity,  which  was  demonstrated  by 
increasd  liver  weights  associated  with 
alterat^ms  in  serum  glutamate-pyruvate 
transaminase,  serum  glutamate- 
oxaloacetate  transaminase,  bilirubin, 
triglyceride  and  cholesterol  levels. 
These  •H'ects  occurred  at  doses  of  0.75 
mg/kg/day  (LOAEL)  and  higher.  The 
NOAEt  was  0.15  mg/kg/day.  Kidney 
changed  in  the  treated  animals  included 
deposipon  of  kidney  pigment  in  the 
proxin^l  tubular  epitnelium  (the 
LOAEL  was  0.75  mg/kg/day;  the  NOAEL 
was  0.15  mg/kg/day).  and  was 
accomfanied  by  alterations  in 
creatinine,  urea,  and  potassium  levels. 
EPA  derived  an  oral  RID  of  0.0005  mg/ 
kg/day|fiom  this  study.  Similar  changes 
suggesting  liver  and  kidney  toxicity 
were  reported  in  another  90-day  dog 
feeding  study  (the  LOAEL  was  3  mgylcg/ 
day;  tl^  NOAEL  was  1  mg/kg/day)  and 
in  rats  In  a  90-day  feeding  study  (the 
LOAEIi  was  7.5  mg/kg/day:  the  NOAEL 
was  2.S  mg/kg/day). 

EPAJbebeves  that  there  is  sufficient 
evidence  for  listing  methoxone  sodium 
salt  onlEPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on  its 
potential  to  cause  cancer  and  on  the 
available  hepatic  and  renal  toxicity  data 
for  thi^  chemical. 

158.  iJ.l-Mef/iy/ene  6/5^4- 
isocyaiatocychhexane)  (CAS  No. 
005124-30-1)  (TSCA)  (Ref.  8).  The  5- 
hour  rflt  inhalation  LCjo  value  for  1.1- 
methylenebis(4*isocYanatocyclohexane) 
is  0.2limg/L  The  3-4iour  mouse 
inhalation  RDm  (50  percent  reduction  in 
respiratory  rate)  value  is  0.027  mg/L.  In 
addition,  isocyanates  as  a  class  are 
generally  severe  skin,  eye.  and 
respiratory  irritants.  EPA's  exposure 
analysis  indicates  that  1.1- 
methylenebis(4-isocyanatocyclohexane) 
concentrations  are  Ukely  to  exist  beyond 
facility  site  boundaries,  as  a  result  of 
continuous,  or  frequently  recuiring 
releas^.  at  levels  that  can  reasonably  be 
anticifiated  to  cause  significant  adverse 
acute  human  health  efliects.  EPA 
believes  that  there  is  sufficient  evidence 
for  Usting  l,l-methylenebis(4- 
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isocyanatocyclohexane)  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  available 
acute  toxicity  and  exposure  data  for  this 
chemicaL 

As  detailed  in  Unit  IV.B.132.  of  this 
preamble,  as  an  alternative  proposal  to 
the  individual  listing  of  HDI. 
isophorone  diisocyanate.  and  1.1- 
methylene  bis(4- 
isocyanatocyclohexane).  EPA  is 
proposing  to  create  a  diisocyanates 
category  that  includes  HDI.  isophorone 
diisocyanate.  l.l-methylenebis(4- 
isocyanatocyclohexane).  and  16  other 
diisocyanates. 

159.  Methylene  bis(thiocyanate)  (CAS 
No.  006317-18-6)  (FIFRA  AI)  (Ref.  3). 
The  minimal  human  lethal  dose  for 
methylene  bis(thiocyanate)  is  15  to  30  g 
(214  to  429  mg/kg),  although  fatalities 
have  been  reported  at  300  mg  (4.3  mg/ 
kg).  Clinical  effects  may  include 
decreased  blood  pressure,  apnea, 
cerebral  excitation,  convulsions,  coma, 
vomiting,  diarrhea,  abdominal 
cramping,  albuminuria,  skin  rashes, 
exfoliative  dermatitis,  muscle  weakness, 
goiter,  and  toxic  psychosis.  The 
intravenous  mouse  LD30  is  3.6  mg/kg. 
The  subcutaneous  rabbit  DLo  is  20  mg/ 
kg;  convulsions  and  lowered  blood 
pressure  were  observed  in  this  study. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  methylene 
bis(thiocyanate)  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  neurological 
toxicity  data  for  this  chemical. 

160.  Methyl  isothiocyanate  (CAS  No. 
00556-61-6)  (FIFRA  AI)  (Ref.  3).  AquaUc 
acute  toxicity  values  for  methyl 
isothiocyanate  include  a  fish  96-hour 
LC30  of  94  ppb.  a  96-^our  LC90  of  130 
ppb  for  bluegills,  and  a  daphnid  48- 
hour  LCy>  of  55  ppb.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
methyl  isothiocyanate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
3l3(dj(2)(C)  based  on  the  available 
environmental  toxicity  data. 

161.  2-Methyilactonitrile  (CAS  No. 
000075-86-5)  (CERCLA;  EPCRA  EHS; 
RCRA  APP8:  RCRA  P)  (Ref.  8).  2- 
Methyllactonitrile  belongs  to  a  class  of 
substances  known  as  the  cyanohydrins. 
Cyanohydrins  are  generally  quite  toxic 
because  they  can  release  hydrogen 
cyanide.  An  oral  dose  of  5  mg/rat 
(approximately  14  mg/kg)  of  2- 
methyllactonitrile  administered  twice 
weekly  for  3  to  8  months  produced  liver 
and  kidney  lesions.  Inhalation  of  10.2 
mg/L  twice  weekly  for  3  to  8  months 
(duration  of  each  individual  exposure 
not  reported)  produced  kidney  lesions, 
desquamation  of  the  bronchial 
epithelium,  and  bronchial  ulcerations. 
EPA  believes  that  there  is  sufficient 


evidence  for  listing  2-methyllactonitrile 
on  EPCRA  section  313  pursuant  to 
EPCRA  secUon  313(d)(2)(B)  based  on 
the  chronic  toxic  effects  to  the  liver, 
kidney,  and  bronchi  caused  by  this 
chemical. 

162.  NMethylolacrylamide (CAS  No. 
000924-42-5)  (CAL)  (Ref.  8).  There  was 
clear  evidence  of  carcinogenicity  from 
N-methylolacrylamide  in  a  2-year  study 
using  B6C3F1  mice  administered  the 
substance  by  oral  gavage.  In  both  sexes, 
there  were  increased  incidences  of 
Harderian  gland  adenomas  or 
carcinomas,  hepatocellular  adenomas  or 
carcinomas,  and  alveolar  or  bronchiolar 
adenomas  and  carcinomas.  There  was 
also  an  increase  in  ovarian  granulosa 
cell  tumors.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  N- 
methylolacrylamide  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the 
carcinogenicity  data  for  this  chemical. 

163.  Methyl  parathion  (CAS  No. 
000298-00-0)  (CERCLA;  HERA  SR; 
RCRA  APP8;  RCRA  P)  (Ref.  8).  Methyl 
parathion  is  a  thiophosphate-type 
cholinesterase  inhibitor.  Methyl 
parathion  is  highly  toxic  when 
administered  to  experimental  animals  at 
low  doses.  The  rat  and  mouse  oral  LD30 
values  are  reported  to  be  6.01  mg/kg  and 
18  mg/kg,  respectively.  The  rat  and 
mouse  4-hour  inhalation  LCso  values  are 
reported  to  be  0.034  mg/L  and  0.12  mg/ 
L,  respectively,  at  which  symptoms  of 
cholinesterase  inhibition  were  observed. 

Human  volunteers  showed  a  37 
percent  decrease  in  red  blood  cell 
cholinesterase  activity  following  oral 
administration  of  0.43  mg/kg/day  of 
methyl  parathion  for  10  days.  The  LOEL 
was  0.43  mg/kg/day  and  the  NOEL  was 
0.31  mg/kg/day.  In  a  90-day  dog  feeding 
study,  brain,  red  blood  cell,  and  plasma 
cholinesterase  inhibition  was  observed 
at  the  LOEL  of  1.0  mg/kg/day.  The 
NOEL  was  0.3  mg/kg/day.  In  a  chronic 
rat  feeding  study,  plasma  and 
erythrocyte  cholinesterase  were 
inhibited  throughout  the  study  and 
brain  cholinesterase  was  depressed  at 
the  termination  of  the  study  at  2.5  mg/ 
kg/day.  The  NOEL  for  systemic  toxicity 
was  0.025  mg/kg/day.  An  adequate 
NOEL  for  neurologic  changes  was  not 
defined.  Overt  signs  of  cholinergic 
toxicity  (tremors,  abnormal  gait, 
alof>ecia)  were  observed  in  the  animals 
at  a  dose  of  2.5  mg/kg/day.  Histologic 
examination  revealed  evidence  of 
peripheral  neuropathy  in  animals 
administered  this  dose.  EPA  has  derived 
an  oral  RfD  of  0.00025  mg/kg/day  based 
on  the  systemic  NOEL  for  this  chemical. 

Hepatocellular  swelling, 
degeneration,  and  fatty  change  have 
been  observed  in  humans  acutely 


intoxicated  with  methyl  parathion. 
Hepatocellular  changes  were  observed 
in  patients  that  siuvived  for  28  hours  to 
9  days  after  intoxication.  Methyl 
parathion  was  orally  administered  to 
rats  in  increasing  doses  for  36  days 
(starting  with  0.37  mg/kg/day  and 
increasing  by  a  factor  of  1.5  on  every  4th 
day).  Weight  loss,  hyperglycemia,  and 
macrocytic  anemia,  all  secondary  to 
hepatotoxicity,  were  observed. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  methyl  parathion  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
chronic  neurotoxicity  and  hepatic 
toxicity  data  for  this  chemical. 

Measured  aquatic  acute  toxicity  data 
for  methyl  parathion  include  a  48-hour 
EC50  of  0.14  ppb  for  daphnids  and  a  96- 
hour  LCjo  of  15  ppb  for  crayfish.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  methyl  parathion  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 

164.  N-Methyl-2-pyrrolidone  (CAS  No. 
000872-50-4)  (TSCA)  (Ref.  8).  In  a  2- 
generation  reproductive  study,  there 
was  evidence  of  reproductive  toxicity  in 
the  F|  generation  after  exposure  to  50 
mg/kg/day  (LOAEL;  no  NOAEL  was 
established).  Exposure  to  50  mg/kg/day 
or  more  resulted  in  significant 
reductions  in  the  male  fertility  index 
and  in  the  female  fecundity  index.  In 
addition,  exposure  to  500  mg/kg/day 
resulted  in  an  increased  incidence  of 
dams  with  decreased  corpora  lutea. 
There  was  also  evidence  of 
developmental  toxicity  in  both 
generations  after  exposure  to  500  mg/kg/ 
day  as  demonstrated  by  reduced  litter 
size,  reduced  postnatal  survival,  and 
reduced  pup  weight. 

Maternal  toxicity  (significant 
reduction  in  mean  body  weight  gain) 
was  observed  in  rabbits  receiving  175 
mg/kg  by  gavage  on  days  6  through  18 
of  gestation  (The  NOAEL  was  55  mg/kg/ 
day).  Exposure  to  540  mg/kg/day 
(LOAEL)  resulted  in  developmental 
toxicity  as  demonstrated  by  a  significant 
increase  in  resorptions,  and 
malformations  (misshapen  skull  bone 
and  cardiovascular  malformations).  The 
NOAEL  for  developmental  toxicity  was 
175  mg/ke/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  N- 
methylpyrrolidone  on  EPCRA  section 
313  pursuant  to  EPCRA  sectioii 
313(d)(2)(B)  based  on  the  available 
developmental  and  reproductive 
toxicity  data  for  this  chemical. 

165.  Methyltrichlorosilane  (CAS  No. 
000075-79-6)  (EPCRA  EHS)  (Ref.  8).  As 
a  class,  chlorinated  silanes  are  very 


corrosive  to  the  skin  and  mucous 
membranes  and  liberate  hydrochloric 
acid  in  the  presence  of  water. 
Methyltrichlorosilane  causes  severe 
bums  and  the  vapor  is  harmful  to 
humans.  The  2-hour  mouse  inhalation 
LC50  value  is  0.180  mg/L.  EPA's 
exposure  analysis  indicates  that 
methyltrichlorosilane  concentrations  are 
likely  to  exist  beyond  facility  site 
boundaries,  as  a  resuh  of  continuous,  or 
frequently  recurring  releases,  at  levels 
that  can  reasonably  be  anticipated  to 
cause  significant  adverse  acute  human 
health  effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
methyltrichlorosilane  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  available 
acute  toxicity  and  exposure  data  for  this 
chemical. 

166.  Metiram  (CAS  No.  009006-42-2) 
(FIFRA  SR)  (Ref.  8).  Metiram  is  an 
ethylene  bisdithiocarbamate  (EBDC) 
fungicide.  Evidence  suggests  that 
ethylene  bisthiocarbamate  fungicides 
and  ethylenethiourea  (a  common 
contaminant,  metabolite,  and 
degradation  product  of  these  fungicides) 
cause  cancer  and  adverse 
developmental  effects  in  experimental 
animals.  In  a  2-year  diet  study, 
ethylenethiourea  caused  liver  adenomas 
and  carcinomas  in  mice,  and  thyroid 
follicular  cell  adenomas  and  carcinomas 
in  mice  and  rats.  A  NOAEL  of  less  than 
or  equal  to  5  mg/kg  has  been  reported 
for  ethylenethiourea.  based  on  a  rat 
developmental  toxicity  study. 
Ethylenethiourea  caused  delayed 
ossification  or  hardening  of  the  parietal 
bone  in  pups.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  metiram 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  carcinogenicity  and  developmental 
toxicity  data  for  ethylenethiourea,  a 
metabolite  and  degradation  product  of 
metiram. 

In  Unit  IV.B.172.  of  this  preamble, 
EPA  is  proposing  to  add  another 
ethylene  bisdithiocarbamate  (EBDC), 
nabam.  An  additional  two  EBDCs,  zineb 
and  maneb,  are  currently  individually 
listed  on  the  EPCRA  section  313  list  of 
toxic  chemicals.  The  category  of  EBDCs 
has  recently  been  added  to  EPCRA 
section  313  (December  1. 1993,  58  FR 
63500).  EPA  requests  comment  on  the 
following;  (1)  Should  the  individual 
EBDCs,  metiram  and  nabam,  be  added 
individually  to  EPCRA  section  313  even 
though  they  are  members  of  the  EBDC 
category,  which  is  listed  on  EPCRA 
section  313;  and  (2)  should  the 
individual  listings  for  two  EBDCs,  zineb 
and  maneb,  be  deleted  and  added  as 
members  of  the  newly  created  EBDC 
category. 
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167.  Metribuzin  (CAS  No.  021087-64- 
5)  (FIFRA  AI)  (Ref.  3).  In  a  rabbit 
teratology  study,  the  NOEL  for  maternal 
and  fetotoxicity  was  15  mg/kg/day,  and 
the  LOEL  was  45  mg/kg/day. 
Developmental  efliects  including 
irregular  spinus  process  and  decreased 
pup  body  weight  were  observed  in  rats 
treated  with  metribuzin  (Sencor)  during 
gestation  day  7  to  19  at  85  mg/kg/day 
(LOEL).  The  NOEL  for  developmental 
toxicity  was  30  mg/kg/day.  The  LOEL 
and  NOEL  for  maternal  toxicity  were  30 
and  10  mg/kg/day,  respectively. 

In  a  2-year  dog  feeding  study,  adverse 
eHects  observed  at  1,500  ppm  (37.5  mg/ 
kg/day;  LOEL)  included  weight 
reduction,  increased  mortality, 
hematologic  changes,  and  liver/kidney 
damage.  The  systemic  NOEL  was  100 
ppm  (2.5  mg/kg/day).  In  a  2-year  rat 
feeding  study,  decreased  weight  gain, 
mortality,  a  \d  pathological  changes  in 
the  liver  and  kidney  were  observed  at 
300  ppm  (15  mg/kg/day).  The  NOEL 
was  100  ppm  (5  mg/kg/day). 

EPA  beheves  that  there  is  sufficient 
evidence  for  listing  metribuzin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  oased  on  the 
available  hepatic,  renal,  and 
developmental  toxicity  data  for  this 
chemical. 

168.  Mevinphos  (CAS  No.  007786-34- 
7)  (CERCLA;  EPCRA  EHS)  (Ref.  8). 
Measured  aquatic  acute  toxicity  values 
for  mevinphos  include  a  96-hour  LCjo 
of  70  ppb  for  bluegills,  and  a  96-4iour 
LC.V)  of  0.16  ppb  for  daphnids. 
Measured  acute  avian  toxicity  data 
include  a  pheasant  oral  LD90  of  1.37  mg/ 
kg,  a  mallard  duck  oral  LD50  of  4.63  mg/ 
kg,  and  a  sharp-tailed  grouse  oral  LDso 
of  1.34  mg/kg.  EPA  believes  that  there 
is  sufficient  evidence  for  listing 
mevinphos  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  environmental  toxicity 
data  for  this  chemical. 

169.  Molinate  (iH-azepine-l- 
carbothioic  acid.  hexahydro-S-ethyl 
ester)  (CAS  No.  002212-67-1)  (FIFRA  Al) 
(Ref  3).  In  a  rat  developmental  toxicity 
study,  adverse  effects  observed 
following  administration  of  molinate  at 
35  mg/kg/day  (LOEL)  included 
increased  post-implantation  loss,  lower 
fetal  body  weight,  increased  inddenca 
of  runts,  and  external/soft  tissue/ 
skeletal  variants;  the  NOEL  was  2.2  mg/ 
kg.  In  a  rabbit  developmental  study, 
adverse  effects,  such  as  an  increase  in 
the  number  of  abortions,  and  a  decrease 
in  the  number  of  females  vtrith  live 
fetuses  were  noted  at  200  mg/kg/day. 
The  NOEL  was  20  mg/kg/day.  The 
developmental  effiacts  were  observed  at 
levels  whioii  were  toxic  to  maternal 
animals. 


Federal  Register  /  Vol.  59.  No.  (   /  Wednesday,  January  12,  1994  /  Proposed  Rules 


Federal  Regitter  /  Vol.  59.  hto.  8  /  Wednesday.  January  12,  1994  /  Proposed  Rules  1825 


In  a  rat  ertility  test,  reductions  in 
fertility.  (^>se-related  altered  sperm 
morpholep,  and  a  reduction  in  the 
number  ofviable  fetuses  were  observed 
following  jadministration  of  molinate. 
The  NOEt  was  0.2  mg/kg/day  and  the 
LOEL  was  4  mg/kg/day.  Based  on  the 
NOEL  of  the  study,  an  oral  RfD  of  0.002 
mg/kg/da; '  was  derived.  In  a  90-day 
study  in  c  lale  rats,  the  lowest  toxic  oral 
dose  of  32  4  mg/kg  produced  adverse 
effects  on  spermatogenesis,  male 
fertility,  and  viability  index.  The  20-day 
inhalation  male  rat  lovwst-toxic 
contentration  (TCLo)  is  0.0006  mg/L.  At 
this  exposure  level  adverse  effects  on 
spermatogenesis  and  male  fertility  index 
were  reported.  In  a  2-generation  rat 
reproduction  study,  the  reproductive 
NOEL  wat  0.3  mg/kg/day.  and  the  LOEL 
was  2.5  mc/kg/day  based  on  reduced 
fecundityfand  increased  incidence  of 
ovarian  v^cuolation/hypertrophy.  In  a 
3-month  tat  inhalation  study,  testicular 
degeneration  and  abnormal  spermatozoa 
were  obse^ed  at  0.002  mg/L  (LOEL).  No 
NOEL  waft  determined. 

In  a  2-vear  study  in  rats  fed  molinate, 
adverse  effects  seen  at  0.35  mg/kg/day 
included  degeneration  and 
demyelinition  of  the  sciatic  nerve  and 
skeletal  njuscle  atrophy/reserve  cell 
hyperplaaa;  no  NOEL  was  determined. 
In  a  1-ye^  study  in  dogs  administered 
molinate Jirally,  adverse  effects  observed 
at  50  mg/ig/day  included  anemia,  loss 
of  ability  o  bark,  ataxia,  splayed  hind 
limbs,  va(  uolation  of  the  medulla, 
demyelinition  of  the  pons  and  spinal 
cord,  tremors,  and  eosinophilic  bodies 
in  the  ner  /ous  system. 

EPA  be  ieves  that  there  is  sufficient 
evidence  for  listing  molinate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)ffi)  based  on  the  available 
developniental,  reproductive,  and 
neurologit:al  toxicity  data  for  this 
chemical. 

170.  M<  nuron  (CAS  No.  000150-68-5) 
(FIFRA  SR)  (Ref.  8).  The  measured 
aquatic  topcicity  dat^  for  monuron 
include  ajl. 5-hour  ECjo  of  90  ppb  and 

a  10-day  ECm  of  100  ppb  for  marine 
algae.  EPk  believes  that  there  is 
sufficientjevidence  for  listing  monuron 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(C)  based  on 
the  environmental  toxicity  data  for  this 
chemical.1 

171.  Mtclobutanil  (alpha-butyl-alpha- 
(4-chIoro  >henyl)-lH-U.4-triazole-l- 
propanei  \trile)  (CAS  No.  088671-89-0) 
(FIFRA  A  I)  (Ref.  3).  Hepatocellular 
hypertroj  hy  (the  LOEL  was  5.9  mg/kg/ 
day;  the  f  OEL  was  0.3  mg/kg/day)  was 
seen  in  a  )0-day  feeding  study  in  dogs. 
In  anothe  ■  90-day  feeding  study, 
hepatoce  lular  necrosis  and  hypertrophy 
(the  LOE  .  was  147.2  mg/kg/day:  the 
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NOEL  was  49.1  mg/kg/day)  were 
observed  in  rats.  Hepatocellular 
hypertrophy  (the  LOEL  was  14.3  mg/kg/ 
day  in  males  and  15.7  mg/kg/day  in 
females;  the  NOEL  was  3.1  mg/kg/day  in 
males  and  3.83  mg/kg/day  in  females) 
was  noted  in  a  1-year  feeding  study  in 
dogs.  Hepatic  effects  (centrilobular 
hepatocytic  hypertrophy,  kupffer  cell 
pigmentation,  periportal  vacuolation 
and  altered  foci)  were  observed  in  mice 
fed  75  mg/kg/day  myclobutanil  for  2 
years.  At  15  mg/kg/day,  increased  liver 
mixed  function  oxidase  (the  NOEL  was 
3  mg/kg/day)  was  also  seen. 

Testicular  atrophy  (the  LOEL  was  9.84 
mg/kg/day;  the  NOEL  was  2.49  mg/kg/ 
day)  was  observed  in  a  2-year  chronic 
feeding  study  in  rats.  The  seminiferous 
tubules  were  frequently  devoid  of 
spermatid  formation  and  germinal 
epithelial  cells.  Based  on  the  NOEL,  an 
oral  RfD  of  0.025  mg/kg/day  was 
derived.  Testicular  atrophy  (the  LOEL 
was  46.4  mg/kg/day;  the  NOEL  was  9.28 
mg/kg/day)  was  also  noted  in  a  2- 
generation  reproduction  study. 

In  a  developmental  toxicity  study  in 
rats,  increased  resorption  and  decreased 
viability  were  observed  at  93.8  mg/kg/ 
day  (LOEL).  The  NOEL  was  31.3  mg/kg/ 
day.  In  a  developmental  toxicity  study 
in  rabbits,  an  increased  number  of 
resorptions  per  litter,  reduced  viability 
index,  and  reduced  litter  size  were 
observed  at  200  mg/kg/day  (LOEL).  The 
NOEL  was  60  me/kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  myclobutanil  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  hepatic,  reproductive,  and 
developmental  toxicity  data  for  this 
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172.  Nabam  (CAS  No.  000142-59-6) 
(FIFRA  SR)  (Ref.  8).  Nabam  is  an 
ethylene  bisthiocarbamate  fungicide. 
Evidence  suggests  that  ethylene 
bisthiocarbamate  fungicides  and 
ethylenethiourea  (a  common 
contaminant,  metabolite,  and 
degradation  product  of  these  fungicides) 
cause  cancer  and  adverse 
developmental  effects  in  experimental 
animals.  In  a  2-year  diet  study 
ethylenethiourea  caused  liver  adenomas 
and  carcinomas  in  mice,  and  thyroid 
follicular  cell  adenomas  and  carcinomas 
in  mice  and  rats.  A  NOAEL  of  less  than 
or  equal  to  5  mg/kg  has  been  reported 
for  ethylenethiourea,  based  on  a  rat 
developmental  toxicity  study. 
Ethylenethiourea  caused  delayed 
ossification  or  hardening  of  the  parietal 
bone  in  pups.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  nabam  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
carcinogenicity  and  developmental 


toxicity  data  for  ethylenethiourea,  a 
metabolite  and  degradation  product  of 
nabam. 

173.  Naled  (CAS  No.  000300-76-5) 
(CERCLA;  FIFRA  SR)  (Ref.  8).  Naled  is 
an  organophosphate-type  cholinesterase 
inhibitor.  In  a  human  acute  poisoning 
case,  toxic  symptoms  included 
abdominal  cramps,  hjrpersecretion, 
emesis,  perspiration,  anxiety,  vertigo 
and  horizontal  nystagmus,  and  persisted 
for  4  months.  In  a  2-year  rat  feeding 
study  the  NOEL  for  neurotoxic  effects 
was  0.2  mg/kg./day  and  the  LOEL  was 
2.0  mg/kg/day.  It  was  observed  in  this 
study  that,  at  2.0  mg/kg/day.  brain 
cholinesterase  activity  was  inhibited  by 
approximately  24  f)ercent.  At  10.0  mg/ 
kg/day.  brain  cholinesterase  activity  was 
inhibited  by  approximately  60  percent. 
and  both  plasma  and  red  blood  cell 
cholinestera.se  were  also  inhibited. 
Based  on  the  NOEL,  EPA  has  an  oral 
RiD  of  0.002  mg/kg/day  for  this 
chemical.  In  a  1-year  feeding  study 
using  dogs  as  the  test  species,  plasma 
and  red  blood  cell  cholinesterase 
activity  were  inhibited  at  2.0  mg/kg/day. 
The  NOEL  was  0.2  mg/kg/day  and  the 
LOEL  was  2.0  mg/kg/day. 

In  a  2-generalion  reproduction  study 
of  naled  in  rats,  the  NOEL  was  6  mg/kg/ 
day.  At  18  mg/kg/day.  decreased  litter 
size,  survival,  and  pup  body  weight 
were  observed. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  naled  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(E)  based  on  the  chronic 
neurotoxicity  and  reproductive  toxicity 
data  for  this  chemical. 

Measured  aquatic  acute  toxicity 
values  for  naled  include  a  48-hour  ECjo 
of  0.35  ppb  for  daphnids  and  a  9&-hour 
LC50  of  87  ppb  for  lake  trout.  EPA 
believes  thai  there  is  sufficient  evidence 
for  listing  naled  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  environmental  toxicity 
data  for  this  chemical. 

174.  Nicotine  and  salts  (CAL; 
CERCLA;  EPCRA  EHS;  FIFRA  AI;  RCRA 
APP8;  RCRA  P)  (Ref.  8).  Nicotine  salts 
will  dissociate  in  aqueous  solutions  to 
yield  soluble  nicotine.  Nicotine  is 
highly  toxic  in  humans.  The  estimated 
lethal  oral  dose  in  adults  is 
approximately  40  to  60  mg.  The  onset  of 
toxicity  is  rapid.  Symptoms  include 
nausea,  salivation,  abdominal  pain, 
vomiting,  diarrhea,  headache,  weakness, 
sweating,  and  conhision.  Nicotine 
markedly  stimulates  the  central  nervous 
system,  causing  tremors  and 
convulsions.  The  stimulation  is 
followed  by  depression,  and  death 
resulting  from  paralysis  of  respiratory 
muscles.  Nicotine  can  also  activate 
parasympathetic  ganglia  and  diolineigic 


nerve  endings  resulting  in 
gastrointestinal  hyperactivity. 

Skeletal  defects  and  occasional  cleft 
palates  were  observed  in  mice  in)ected 
with  25  mg/kg  nicotine  cm  gestation 
days  9  to  11.  Reduced  size  in  the 
newborn  of  rats  and  limb  deformities  in 
the  offspring  of  swine  vrere  reported  in 
swine  and  rats  following  oral  exposure 
to  1,058  ppm  nicotine  (approximately 
53  mg/kg/day).  Deformities  were  found 
in  some  rabbit  fetuses  when  dams  were 
administered  nicotine  at  a  dose  of  20 
mg/kg  5  times  during  pregnancy. 
Pregnant  swine  fed  aqueous  leaf  extracts 
•  of  tobacco  at  the  rate  of  16  and  32  mg/ 
kg  nicotine  produced  arthrogrypotic 
newborn  pigs. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  nicotine  and  its  salts 
as  a  category  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  developmental  toxicity 
data  for  these  substances. 

EPCRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufactures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 
the  manufacturing  threshold  for  that 
category.  When  filing  reports  for 
chemical  categories,  the  releases  are 
determined  in  the  same  manner  as  the 
thresholds.  One  report  if  filed  for  the 
category  and  all  releases  are  reported  on 
this  form. 

175.  Nitrapyrin  (2-cbloro-6- 
(trichloromethyl)  pyridine)  (CAS  No. 
001929-82-4)  (FIFRA  AI)  (Ref.  3).  In  a  1- 
year  study  in  dogs  fed  nitrapyrin 
adverse  effects  noted  includeid  increased 
cholesterol  and  alkaline  phosphatase, 
increased  absolute  and  relative  liver 
weight  and  panlobular/centrilobular 
hepatocellular  hypertrophy.  The  NOEL 
was  3  mg/kg/day  and  the  LOEL  was  15 
mg/kg/day.  In  a  10-week  reproductive 
rat  study,  adverse  effects  observed 
included  increased  incidence  of  fetal 
liver  hypertrophy  and  vacuolization  at 
75  mg/kg/day  (LOEL).  The  NOEL  was  20 
mg/kg/day.  In  a  90-day  rat  feeding 
study,  hepatocellular  fatty  change  and 
necrosis,  renal  tubule  epithelial  cell 
swelling  and  increasingly  severe 
interstitial  nephritis  were  observed  at  50 
mg/kg/day.  The  NOEL  was  15  mg/kg/ 
day.  In  a  2-year  rat  feeding  study,  an 
increase  in  glomerulonephropathy  was 
observed  in  males  dosed  with  60  mg/kg/ 
day  and  an  increase  in  hepatic 
hypertrophy  and  vacuolization  was 
observed  in  males  and  fiemales  dosed 
with  60  mg/kg/day.  The  NOEL  was  20 
mg/kg/day. 


Increased  incidence  of  crooked  hyoid 
bone  and  craniofacial  abnormalities 
were  observed  in  the  of&pring  of  rabbits 
orally  administered  nitrapyrin  at  30  mg/ 
kg/day  (LOEL)  on  days  6  through  18  of 
gestation.  The  NOEL  was  10  mg/kg/day. 
Decreased  weight  and  hypertrophy  and 
vacuolization  of  the  bver  were  observed 
in  offspring  of  rats  dosed  with  75  mg/ 
kg/day  (LOEL)  for  10  weeks  prior  to 
mating.  The  NOEL  was  20  mg/kg/day. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  nitrapyrin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  renal,  hepatic,  and 
developmental  toxicity  data  for  this 
chemical. 

176.  Nitrate  ion  (CAS  No.  014797-55- 
8)  (SDVVA)  (Ref.  8).  Nitrate  refers  to  the 
nitrate  ion  (NO3 ).  Infantile 
methemoglobinemia  occurs  in  human 
infants  exposed  to  aqueous  solutions  of 
nitrate  ion  and  can  progress  to  cyanosis 
and  death.  Based  on  numerous 
epidemiological  and  clinical  studies. 
EPA  has  determined  a  LOAEL  of  1.8  to 
3.2  mg/kg/day  and  a  NOAEL  and  RfD  of 
1.6  mg/kg/day.  corresponding  to  10  mg/ 
L  nitrate-nitrogen  or  44  mg/L  nitrate  ion 
in  drinking  water.  Infants  weighing  an 
average  of  4  kg  (0  to  3  months  of  age) 
are  the  most  sensitive  population  to 
nitrate-induced  methemoglobinemia. 
This  is  primarily  due  to  their  higher 
stomach  pH  which  favors  the  growth  of 
nitrate-reducing  bacteria,  the 
immaturity  of  their  metabolic  enzyme 
systems,  and  reduced  capacity  of  their 
ervthrocytes  to  reduce  methemoglobin 
to  hemoglobin.  EPA  believes  that  there 
is  sufficient  evidence  for  li.sting  nitrate 
ion  on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  hematological  toxicity  data 
for  this  chemical. 

In  nitrogen-limited  waters,  nitrates 
have  the  potential  to  cause  incrpased 
algal  growth  leading  to  eutrophication 
in  the  aquatic  environment.  (Nitrate- 
nitrogen  is  the  form  of  nitrogen  most 
available  to  plants.)  Studies  of  estuarine 
water  at  several  locations  along  the 
eastern  coast  of  the  United  States  have 
indicated  that  low  concentrations  of 
dissolved  nitrogen  (e.g.,  nitrate)  limit 
primary  production  of  plants. 

Additions  of  nitrate  to  such  estuarine 
systems  stimulate  primary  production  of 
plants  and  can  produce  changes  in  the 
dominant  species  of  plants,  leading  to 
cultural  eutrophication  and  uhimately 
to  deterioration  of  water  quality, 
including  algal  blooms. 

It  has  been  determined  that  lakes  with 
a  spring  maximum  concentration  of 
more  than  300  ug/L  of  inorganic 
nitrogen  (e.g.,  nitrates)  could  be 


expected  to  have  algal  nuisances  in  the 
summer. 

Toxic  effects  result  from  oxygen 
depletion  as  the  algae  die  and  decay. 
Toxic  effects  have  also  been  related  to 
the  release  of  decay  products  or  direct 
excretion  of  toxic  substances  from 
sources  such  as  blue-green  algae. 

EPA  believes  that  there  is  sufHcient 
evidence  for  listing  nitrate  ion  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data. 

177.  Nitric  oxide  (CAS  No.  010102-43- 
9)  (CERCLA:  EPCRA  EHS;  RCRA  APP8; 
RCRA  P)  (Ref.  8).  The  acute  toxicity  of 
nitric  oxide  has  been  rated  high.  Nitric 
oxide  causes  death  or  permanent  injury 
after  very  short  exposure  to  small 
quantities.  Exposure  to  nitric  oxide  can 
result  in  acute  and  chronic  changes  of 
the  pulmonary  system  including 
pulmonary  edema,  pneumonitis, 
bronchitis,  bronchiolitis,  emphysema, 
and  methemoglobinemia.  Neurologic 
effects  (fatigue,  restlessness,  anxiety, 
mental  confusion,  lethargy,  loss  of 
consciousness)  have  also  been  reported. 
The  effects  of  nitric  oxide  may  be 
related  to  the  formation  of 
methemoglobin.  EPA  believes  that  there 
is  sufficient  evidence  for  listing  nitric 
oxide  on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  neurological  and 
hematological  toxicity  data  for  this 
chemical. 

178,  p-Nitroaniline  (CAS  No.  000100- 
01-6)  (CERCLA:  RCRA  APP8;  RCRA  P) 
(Ref.  8).  In  a  14-day  study  in  mice  fed 
p-nitroaniline  in  doses  as  low  as  10  mg/ 
kg,  5  days  per  week,  methemoglobin 
concentrations  were  found  to  be 
significantly  higher  than  those  in 
control  animals.  In  the  same  study, 
hematocrit  values  in  mice  that  received 
300  mg/kg,  and  total  erythrocyte  counts 
in  mice  that  received  100  or  300  mg/kg, 
were  significantly  lower  than  those  of 
control  animals.  Similar  effects  were 
observed  in  13-week  and  2-year  mouse 
studies.  In  the  2-year  study,  lesions 
related  to  the  administration  of  p- 
nitroaniline  occurred  in  the  spleen, 
liver,  and  bone  marrow  (primarily  in 
mice  receiving  30  or  100  mg/kg)  and 
were  observed  at  9  and  15  months.  In 
addition,  increases  in  the  incidence  or 
severity  of  splenic  congestion, 
hematopoiesis,  pigment  (hemosiderin) 
accumulation,  Kupffer  cell  pigmentation 
in  the  liver,  and  bone  marrow 
hypercellularity  (hyperplasia).  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  p-nitroaniline  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  chronic 
toxicity  data  for  this  chemical. 
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Nitrogen  dioxide  (CAS  No. 
44-0)  (CERCLA:  EPCRA  EHS; 
APPS:  RCRA  P)  (Ref.  8).  Acid 


precipitation  occurs  in  large  regions  of 
^tem  United  States  and  Canada, ' 
I,  and  Japan.  This  widespread 
mce  of  acid  precipitation  and  dry 
tion  results  in  large  part  from 
jade  emissions  of  oxides  of  sulfur 
rogen  (e.g..  nitrogen  dioxide), 
iuhstances  are  transformed  in  the 
atmosphere  into  sulfuric  acid  and  nitric 
acid,  transported  over  great  distances 
and  deposited  on  vegetation,  soils, 
surfac*  waters,  and  materials.  These 
substances  are  transferred  from  the 
atmosphere  into  ecosystems  by  the 
absorption  of  gases,  the  impaction  and 
gravitational  settling  of  fine  aerosols  and 
coarseiparticles,  and  precipitation. 

Acias  contained  in  polluted  snow  are 
released  as  contaminated  meltwater. 
The  resulting  release  of  pollutants  can 
cause  major  or  rapid  changes  in  the 
aciditj  of  streams  and  lake  waters. 
Interference  with  normal-reproduction 
in  fish  populations  is  induced  by  acidity 
of  lake  and  stream  waters.  Reproduction 
of  frogs  and  salamanders  is  also 
inhibUed  by  atmospheric  acidification 
of  surfcce  waters. 

Atnlospheric  deposition  of  sulfuric 
acid  and  nitric  acid  can  cause  serious 
damage  to  crops  and  forests.  Biological 
effects  include  induction  of  necrotic 
lesionfc,  loss  of  nutrients  due  to  leaching 
from  f  >liar  organs,  accelerated  erosion 
of  waj  es  and  leaf  surfaces,  and 
interfe  rence  with  normal  reproductive 
procei  ses.  Acidification  also  decreases 
the  ral  9  of  many  soil  processes  such  as 
nitrogi  m  fixation  and  the  breakdown  of 
organflc  matter. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  nitrogen  dioxide  on 
EPCRA  section  313j)ursuant  to  EPCRA 
sectioji  313(d)(2)(C)  based  on  the 
availaple  environmental  toxicity  data  for 
this  chemical. 

Nitrogen  dioxide  is  regulated  under 
Title  Ijof  the  CAA  (Provisions  for 
Attainmnent  and  Maintenance  of 
National  Ambient  Air  Quality 
Standards).  In  addition  to  this  proposal 
to  add  nitrogen  dioxide  to  EPOIA 
sectioji  313,  in  Units  IV.B.36.  and  235, 
EPA  ii  proposing  to  add  two  other 
chemucals,  carbon  monoxide  and  sulfur 
dioxide,  that  are  regulated  by  Title  I  of 
the  CAA.  Sulfur  dioxide  is  also 
regul4ed  by  Title  IV  of  the  CAA  (Acid 
Deposition  Control).  Extensive  data, 
whichi  are  highly  technical,  are  collected 
on  thdse  chemicals  as  required  by  the 
CAA.  EPA  requests  comment  on  the 
following:  (1)  Is  the  information 
collec|ed  under  the  CAA  sufficient  for 
public  right-to-know  purposes;  and  (2) 
sugge  tions  on  bow  the  data  collected 


JMI 


on  these  chemicals  pursuant  to  CAA 
Titles  I  and  IV  could  be  used  to  meet  the 
purposes  of  EPCRA  section  313. 

180.  Norflurazon  (4-ChIoro-5- 
(methyldmino)-2- 
[3(trifluoromethyl)phenyU-3(2H)- 
pyridazinone)  (CAS  No.  027314-13-2) 
(FIFRA  AI)  (Ref.  3).  Congestion  of  the 
liver,  hepatocyte  swelling  and  increased 
liver  weights,  and  increase  in  colloid 
vacuole  in  the  thyroid  were  observed  in 
dogs  fed  450  ppm  (10.25  mg/kg/day) 
norflurazon  for  6  months.  The  NOEL 
was  150  ppm  (3.75  mg/kg/day).  An  oral 
RfD  of  0.04  mg/kg/day  has  been 
determined.  Increased  relative  liver 
weight  and  hypertrophy  of  the  thyroid 
with  depletion  of  colloid  were  seen  in 
rats  fed  2,500  ppm  (125  mg/kg/day) 
norflurazon  for  90  days.  The  NOEL  was 
500  ppm  (25  mg/kg/day).  Hepatic 
hyperplasia  and  hypertrophy  and 
increased  relative  liver  weight  were 
noted  in  a  28-day  feeding  study  in  rats. 
The  LOEL  was  1,000  ppm  (50  mg/kg/ 
day)  and  the  NOEL  was  500  ppm  (25 
mg/kg/day).  Increased  relative  liver 
weight  and  diffuse  and  smooth  granular 
livers  were  seen  in  a  28-day  feeding 
study  in  mice.  The  LOEL  was  2.520 
ppm  (328  mg/kg/day)  and  the  NOEL 
was  420  ppm  (55  mg/kg/day).  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  norflurazon  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  and  thyroid  toxicity  data. 

181.  Oryzalin  (4-(Dipropylamino)-3,5- 
dinitrobenzene  sulfonamide)  (CAS  No. 
019044-88-3)  (FIFRA  AI)  (Ref.  3). 
Reduced  hemoglobin  and  hematocrit 
levels,  decreased  red  blood  cell  count, 
increased  blood  urea  nitrogen  (BUN) 
and  alkaline  phosphatase  and  SGPT, 
anemia,  hepatic  changes,  splenic 
hematopoiesis  and  hyperplastic  bone 
marrow  were  observed  in  dogs  fed  56.25 
mg/kg/day  (the  NOEL  was  18.75  mg/kg/ 
day)  for  3  months.  Increases  in  serum 
cholesterol  levels,  alkaline  phosphatase 
activity,  and  relative  liver  and  kidney 
weights  and  decreases  in  alanine 
transaminase  (the  LOEL  was  50  mg/kg/ 
day;  the  NOEL  was  5  mg/kg/day)  were 
observed  in  dogs  fed  oryzalin  for  1-year. 
Decreased  red  blood  cell  count  and 
hematocrit  and  hemoglobin  levels 
(LOEL  was  45  mg/kg/day;  NOEL  was  15 
mg/kg/day)  were  noted  in  a  1-year 
feeding  study  in  rats.  In  a  2-year  feeding 
study  in  rats,  decreased  red  blood  cell 
coimt  and  hematocrit  and  hemoglobin 
levels,  and  increased  BUN  and  liver  and 
kidney  weights  (the  LOEL  was  45  mg/ 
kg/day;  the  NOEL  was  15  mg/kg/day) 
were  observed.  EPA  believes  that  there 
is  sufficient  evidence  for  listing  oryzalin 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 


the  available  hepatic  and  hematological 
toxicity  data  for  this  chemical. 

182.  Oxydemeton  methyl  (S-{2- 
(EthylsulfinyDethyl)  O.O-dimethyl  ester 
phosphorothioic  acid)  (CAS  No.  000301- 
12-2)  (FIFRA  AI)  (Ref.  3).  Two 
multigeneration  reproduction  studies 
indicate  a  variety  of  reproductive  effects 
at  2.1  to  2.5  mg/kg/day.  These  effects 
include  decreased  litter  size  and 
viability,  decreased  weight  of  the  testes 
and  ovaries,  and  increased  epididymal 
vacuolation.  The  NOELs  w«e  0.38  and 
0.5  mg/kg/day.  A  NOEL  of  0.9  mg/kg/ 
day  was  determined  in  a  5-day  study  in 
the  rat.  The  LOEL  for  decreased  fertility 
and  epididymal  sperm  motility  was  5 
mg/kg/day. 

Oxydemeton  methyl  can  cause 
inhibition  of  brain,  plasma,  and  red 
blood  cell  cholinesterase.  In  a  2- 
generation  reproduction  study, 
statistically  significant  inhibition  of  red 
blood  cell  and  brain  cholinesterase 
activity  (the  NOEL  was  less  than  0.043 
mg/kg/day)  was  observed  in  adult  males 
and  females  of  the  Po  and  F' 
generations.  In  a  5-day  feeding 
(dominant  lethal  plus)  study,  inhibition 
of  plasma  cholinesterase  activity  (the 
LOEL  was  1.5  mg/kg/day:  the  NOEL  was 
0.45  mg/kg/day)  was  observed.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  oxydemeton  methyl  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  reproductive  and  neurological 
toxicity  data  for  this  chemical. 

183.  Oxydiazon  (3[2.4-Dich!oro-5-(l- 
metbylethoxy)phenyf]5-  (1,1- 
dimethylethy!)- 1 ,3.4-oxadiazol2(3H)- 
one)  (CAS  No.  019666-30-9)  (FIFRA  AI) 
(Ref.  3).  Rats  given  40  mg/kg/day  by 
gavage  on  days  6  to  15  of  gestation 
exhibited  increased  fetal  resorptions. 
The  NOEL  was  12  mg/kg/day. 

Increased  liver  and  kidney  weight 
(associated  with  no  pathology)  and 
increased  alkaline  phosphatase  activity 
were  observed  in  rats  fed  100  mg/kg/day 
(the  IKXL  was  25  mg/kg/day)  for  90 
days.  Increased  leveU  of  SGPT  and 
alkaline  phosphatase  activities  and 
increased  liver  weight  (the  UXL  was  5 
mg/kg/day:  the  NOEL  was  as  mg/kg/ 
day)  were  observed  in  a  2-year  fee<^ag 
study  in  rats.  Effiacts  noted  at  150  mg/ 
kg/day  included  liver  pathology, 
hemolytic  anemia,  increased  kidney 
weight,  and  pigment  nephrosis.  Based 
on  the  NC^L.  an  oral  RiD  of  0.005  mg/ 
kg/day  was  derived.  EPA  believes  that 
there  is  sufficient  evid«ice  for  listing 
oxydiazon  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(dX2)(B) 
based  on  the  available  develc^mental, 
hepatic,  and  renal  toxicity  data  for  this 
chemical. 


184.  Oxyfluorfen  (CAS  No.  042874-03- 
3)  (FIFRA  SR)  (Ref.  8).  Oxyfluorfen  is  a 
phenoxyphenyl-type  herbicide.  Several 
chronic  oral  toxicity  studies  suggest  that 
oxyfluorfen  may  be  hepatotoxic.  Hepatic 
effects  (e.g.  increased  absolute  liver 
weight,  necrosis,  regeneration,  and 
hyperplastic  nodules)  were  observed  in 
mice  fed  diets  containing  greater  than  3 
mg/kg/day  oxyfluorfen  for  20  months 
(the  NOEL  was  0.3  mg/kg/day).  Based 
on  these  findings,  an  oral  RfD  value  of 
0.003  mg/kg/day  was  derived.  This 
study  was  supported  by  other  chronic 
feeding  studies  that  demonstrated 
increases  in  liver  weight,  alkaline 
phosphatase  activity,  and  bile 
pigmented  hepatocytes  (the  LOEL  was 
15  mg/kg/day:  the  NOEL  was  2.5  mg/kg/ 
day)  in  dogs,  and  minimal  hypertrophy 
of  centrilobular  hepatocytes  (the  LOEL 
was  40  mg/kg/day;  the  NOEL  was  2  mg/ 
kg/day)  in  rats.  EPA  believes  that  there 
is  sufficient  evidence  for  listing 
oxyfluorfen  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  hepatotoxic  effects  of  this 
chemical. 

The  estimated  chronic  MATC  values 
for  fish  and  daphnids  are  9  ppb  and  20 
ppb  oxyfluorfen,  respectively.  The 
estimated  log  Ko,  is  6.1.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  oxyfluorfen  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  and  potential  for 
bioaccumulation  for  this  chenucal. 

185.  Ozone  (CAS  No.  010028-15-6) 
(EPCRA  EHS)  (Ref.  8).  InformaUon  from 
a  large  number  of  studies  of  both 
humans  and  animals  indicate  that  ozone 
can  affect  structure,  function, 
metabolism,  pulmonary  defense  against 
bacterial  infection,  and  extrapulmonary 
effects.  Among  these  extrapulmonary 
effects  are:  (1)  Cardiovascular  effects;  (2) 
reproductive  and  teratological  effects; 
(3)  central  nervous  system  effects;  (4) 
alterations  in  red  blood  cell 
morphology;  (5)  enzymatic  activity;  and 
(6)  cytogenetic  effects  cm  circulating 
lymphocytes.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  ozone  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  toxicity  data  for  this  chemical 

Effects  of  ozone  on  green  plants 
include  injury  to  foliage,  reductions  in 
growth,  losses  in  yield,  alterations  in 
reproductive  capacity,  and  alterations  in 
susceptibility  to  pests  and  pathogens. 
Based  on  the  known  interrelationships 
of  different  ccnnponents  of  ecosystems. 
such  effects,  if  of  sufficient  magnitude, 
may  potentially  lead  to  irreversible 
changes  of  sweeping  nature  to 
ecosystems. 


Measured  aquatic  acute  toxicity 
values  for  ozone  include  a  96-hour  LCso 
of  80  ppb  for  striped  bass,  a  96-hour 
LCjo  of  30  ppb  for  channel  catfish,  and 
a  96-hour  LCjo  of  9.3  ppb  for  rainbow 
trout.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  ozone  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  ecotoxidty  data  for  this 
chemical. 

186.  Pamquat  dichloride  (CAS  No. 
001910-42-5)  (EPCRA  EHS;  FIFRA  SR) 
(Ref.  8).  Paraquat  can  cause  death  in 
humans  as  a  consequence  of  severe 
injury  to  the  lungs,  or  as  a  result  of 
kidney,  liver,  or  heart  failure.  Following 
exposure,  death  may  occur  in  24  hours 
or  less.  The  acute  oral  LDj©  values  for 
paraquat  are  reported  as  57, 120,  25,  50 
and  35  mg/kg  in  the  rat,  mouse,  dog, 
monkey,  and  cat,  respectively.  Chronic 
pneiunonitis  (the  LOEL  was  0.93  mg/kg/ 
day;  the  NOEL  was  0.45  mg/kg/day)  was 
reported  in  dogs  fed  diets  containing 
paraquat  dichloride  for  52  weeks.  These 
results  are  supported  by  the  results  of  a 
2-year  feeding  study  in  rats  (the  LOEL 
was  3.75  mg/kg/day  based  on 
nonneoplastic  lung  lesions:  the  NOEL 
was  1.25  mg/kg/day)  and  a  90-day 
feeding  study  in  dogs  (the  LOEL  was  1.5 
mg/kg/day  based  on  increased  lung 
weight,  alveolitis,  and  alveolar  collapse; 
the  NOEL  was  0.5  me/kg/day). 

EPA  believes  that  mere  is  sufficient 
evidence  for  listing  paraquat  dichloride 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  chronic  toxicity  data  for  this 
chemical. 

187.  Pebulate 
(Butylethvlcarbamothioic  acid  S- propyl 
ester)  (CAS  No.  001114-71-2)  (FIFRA  AI) 
(Ref.  3).  In  a  1-year  dog  feeding  study. 

a  NOEL  of  greater  than  5  mg/kg/day  was 
established  due  to  abnormal  behavior, 
ataxia,  convulsions,  and  neurological 
effects  in  the  brain  and  spinal  cord  at 
100  mg/kg/day.  EPA  believes  that  there 
is  sufficient  evidence  for  listing 
pebulate  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  neurological 
toxicity  data. 

188.  Pendimethalin  (N-d- 
Ethylpmpyl)-3,4-dimethyl-2.6- 
dinitrobenzenamine)  (CAS  No.  040487- 
42-1)  (FIFRA  AI)  (Ref.  3).  Increased  liver 
weights  and  alkaline  phosphatase 
activity  and  hepatic  lesions  (the  LOEL 
was  50  mg/kg/day;  the  NOEL  was  12.5 
mg/kg/day)  were  observed  in  dogs  fed 
pendiiinethalin  for  2  years.  EPA  derived 
an  oral  Rfl)  of  0.04  mg/kg/day. 
Hypertrophy  of  the  liver  and  increased 
liver  weights  were  observed  in  rats  fed 
5,000  ppm  (250  mg/kg/day)  for  3 
months.  The  NC£L  was  25  mg/kg/day. 


EPA  believes  that  there  is  sufficient 
evidence  for  listing  pendimethalin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  hepatic  toxicity  data. 

189.  Pentobarbital  soaium  (CAS  No. 
000057-33-0)  (CAL)  (Ref.  8). 
Pentobarbital  sodiiun  is  commonly  used 
as  a  sedative  hypnotic.  The  average 
adult  sedative  dose  is  20  to  40  mg         , 
orally.  The  average  adult  hypnotic  dose 
is  100  to  200  mg  orally.  Pentobarbital  is 
also  used  parenterally  or  rectally  to 
provide  basal  hypnosis  for  general, 
spinal,  or  regional  anesthesia.  Like  other 
barbiturates,  a  common  adverse  effect  to 
using  pentobabital  sodium  is  central 
nervous  system  depression.  Chronic 
exposure  to  pentobarbital  sodium  may 
lead  to  psychological  and  physical 
dependence. 

Intraperitoneal  injection  of  20  mg/kg 
on  day  1  of  pregnancy  produced  adverse 
effects  on  fertility  in  rats.  Intraperitoneal 
injections  of  80  mg/kg  to  rats  on  day  1 
of  pregnancy  caused  preimplantation 
loss.  Intraperitoneal  injection  of  94.5 
mg/kg  on  day  2  of  pregnancy  decreased 
fertility  and  caused  fetal  death  in  rats. 
Intraperitoneal  injection  of  22  mg/kg  on 
day  10  of  pregnancy  caused  adverse 
effects  in  rat  ratuses  (details  of  study  not 
reported).  Subcutaneous  injection  of  520 
mg/kg  of  pentobarbital  sodium  on  days 
9  to  21,  or  administration  of  30  mg/kg 
on  day  19  of  pregnancy  produced 
abnormal  behavioral  effects  in  rat 
offspring.  Exposure  to  pentobarbital 
sodium  during  pregnancy  can  cause 
fetal  addiction  to  the  subistance. 

EPA  believes  that  there  is  sufHcient 
evidence  for  listing  pentobarbital 
sodium  on  EPCRA  section  313  pursuant 
to  EPCRA  section  313(d)(2)(B)  based  on 
the  developmental,  reproductive,  and 
chronic  neurological  toxicity  data  for 
this  chemical. 

190.  Perchloromethyl  mercaptan 
(CAS  No.  000594-42-3)  (CERCLA; 
EPCRA  EHS)  (Ref.  8).  The  rat  oral  LDjo 
and  4-hour  rat  inhalation  LCjo  values 
for  perchloromethyl  mercaptan  are  8.26 
mg/kg  and  0.26  mg/L,  respectively.  The 
2-4iour  mouse  inhalation  LCjo  value  is 
reported  to  be  0.296  mg/L.  In  an  eye 
irritation  test,  50  micrograms  (^g)  (0.13 
mg/kg/day)  placed  in  a  rabbit's  eye  for 
24  hours  produced  a  severe  reaction. 
EPA's  exposure  analysis  indicates  that 
perchloromethyl  mercaptan 
concentrations  are  Ukely  to  exist  beyond 
facility  site  botmdaries,  as  a  result  of 
continuous,  or  frequently  recurring 
releases,  at  levels  that  can  reasonably  be 
anticipated  to  cause  signiRcant  adverse 
acute  human  health  effiects.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  perchloromethyl  mercaptan 
on  EPCRA  section  313  pursuant  to 


EPCRA  lection  313(d)(2)(A)  based  on 
the  avail  able  acute  toxicity  and 
exposura  data  for  this  chemical. 

191.  I^rmethrin  (3-(2,2- 
Dichlorc  ethenyl)-2^- 

dimethy  cyclopropanecarboxylic  acid, 
(3-phem  xyphenyljmethyl  ester)  (CAS 
No.  052(  45-53-1)  (FIFRA  AI)  (Ref.  3). 
Increase  1  liver  weights  (the  LOEL  was 
500  ppm  or  25  mg/kg/day;  the  NOEL 
was  100  ppm  or  5  mg/kg/day)  were 
observeqTin  rats  fed  permethrin  for  2 
years.  Based  on  the  NOEL,  EPA  derived 
an  oral  I^fD  of  0.05  mg/kg/day. 
Decreas^  alkaline  phosphatase  activity, 
hepatocf  llular  swelling,  and  increased 
liver  wejght  (the  LOEL  was  100  mg/kg/ 
day;  the jNOEL  was  5  mg/kg/day)  were 
observea  in  dogs  orally  administered  (in 
capsules)  permethrin  for  1-year. 
Tremors  excessive  salivation, 
convulsions,  and  incoordination  were 
noted  at  1.000  mg/kg/day.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  permethrin  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  toxicity  data. 

Aquatic  acute  toxicity  values  for 
permethrin  include  a  fathead  minnow 
96-houi|LC3o  of  3.5  ppb,  a  rainbow  trout 
9&-houii  measured  LCm  of  0.62  ppb,  a 
bluegill  66-hour  LCjo  of  2.52  ppb,  an 
Atlantic  silverside  96-hour  measured 
LCso  2.2jppb,  and  a  daphnid  48-hour 
LCso  of  ( .32  ppb.  EPA  believes  that 
there  is  i  ufficient  evidence  for  listing 
permeth  rin  on  EPCRA  section  313 
pursuan  to  EPCRA  section  313(d)(2)(C) 
based  oi  the  available  environmental 
toxicity  iata. 

192.  Phenanthrene  (CAS  No.  000085- 
01-8)  (CERCLA;  CWA  PP)  (Ref.  8). 
Measured  aquatic  acute  toxicity  data  for 
phenant^irene  include  a  48-hour  LCso  of 
700  ppbjfor  daphnids.  The  measured 
28-day  LCjo  for  rainbow  trout  is  40  ppb, 
and  terajogenetic  effects  were  noted. 
The  measured  bioconcentration  factor 
(BCF)  vdlues  include  a  fathead  minnow 
28-dayJlCF  of  5.100  and  a  daphnid  24- 
hour  BCF  of  1,165.  EPA  believes  that 
there  is  lufficient  evidence  for  listing 
phenanthrene  on  EPCRA  section  313 
pursuai^  to  EPCRA  section  313(d)(2)(C) 
based  oi  the  available  environmental 
toxicity  lata  for  this  chemical  and  its 
potentia  to  bioacomiulate. 

193.  Plhenothrin  (2^-dimethyl-3-(2- 
methyl- 1  -propenyl) 
cyclopn^panecarboxylic  acid  (3- 
phenoxfphenyljmethyl  ester)  (CAS  No. 
026002-80-2)  (FIFRA  AI)  (Ref.  3). 
Hep>atooellular  enlargement  and 
increased  absolute  and  relative  liver 
weights  were  observed  in  a  chronic 
feeding  ^tudy  in  dogs.  The  LOEL  was 
27.7  mg/kg/day  in  males  and  26.8  mg/ 
kg/day  in  females.  The  NOEL  was  8.2 
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mg/kg/day  in  males  and  7.1  mg/kg/day 
in  females.  Hepatocellular  hypertrophy 
and  increased  relative  liver  weight  (the 
LOEL  was  150  mg/kg/day;  the  NOEL 
was  50  mg/kg/day)  were  observed  in  a 
chronic  oncogenicity  study  in  rats. 
Increased  liver  weight  (the  LOEL  was 
150  mg/kg/day,  the  NOEL  was  45  mg/ 
kg/day)  was  noted  in  another  chronic 
oncogenicity  feeding  study  in  mice.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  phenothrin  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  toxicity  data  for  this  chemical. 

Aquatic  acute  toxicity  values  for 
phenothrin  include  a  rainbow  trout  96- 
hour  LCjo  of  16.7  ppb  and  a  goldfish  48- 
hour  LCso  of  100  ppb.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
phenothrin  on  EPCRA  section  313 

Pursuant  to  EPCRA  section  313(d)(2)(C) 
ased  on  the  available  environmental 
toxicity  data  for  this  chemical. 

194. 1,2-Phenylenediamine  (CAS  No. 
000095-54-5)  (RCRA  APP8)  (Ref.  8).  EPA 
has  classified  1,2-phenylenediamine  as 
a  Group  B2  compound,  i.e.,  a  probable 
human  carcinogen.  1,2- 
Phenylenediamine  dihydrochloride 
appeared  to  be  carcinogenic  in  both  rats 
and  mice,  as  evidenced  by  an  increased 
incidence  of  hepatocellular  carcinomas 
in  both  species.  A  significantly 
increased  incidence  of  hepatocellular 
carcinomas  was  observed  in  high  dose 
group  male  rats  and  mice,  and  female 
mice  of  both  treated  groups.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  1.2-phenylenediamine  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
carcinogenicity  data  for  1,2- 
phenylenediamine  dihydrochloride. 

195.  1,3-Phenylenediamine  (CAS  No. 
000108-45-2)  (RCRA  APP8)  (Ref.  8). 
Increased  absolute  and  relative  liver 
weights  and  degenerative  liver  lesions 
(the  LOEL  was  18  mg/kg/day;  the  NOEL 
was  6.0  mg/kg/day)  were  noted  in  a  90- 
day  oral  study  in  rats  exposed  to  1,3- 
phenylenediamine.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
1,3-phenylenediamine  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  hepatotoxicity 
data  for  this  chemical. 

196.  1,2-Phenylenediamine 
dihydrochloride  (CAS  No.  000615-28-1) 
(RCRA  APP8)  (Ref.  8).  EPA  has 
classified  1,2-phenylenediamine  as  a 
Group  B2  compound,  i.e.,  a  probable 
human  carcinc^en.  1,2- 
Phenylenediamine  dihydrochloride 
ap{)eared  to  be  carcinogenic  in  both  rats 
and  mice,  as  evidenced  by  an  increased 
incidence  of  hepatocellular  carcinomas 
in  both  species.  A  significantly 
increased  incidence  of  hepatocellular 


carcinomas  was  observed  in  high  dose 
group  male  rats  and  mice,  and  female 
mice  of  both  treated  groups.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  1,2-phenylenediamine 
dihydrochloride  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  carcinogenicity  data  for 
this  chemical. 

197.  1 ,4-PhenyIenediamine 
dihydrochloride  (CAS  No.  000624-18-0) 
(RCRA  APP8)  (Ref.  8).  Measured  aquaUc 
acute  toxicity  for  1,4-phenylenediamine 
include  a  fish  96-hour  LCso  of  60  ppb. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  1,4- 
phenylenediamine  dihydrochloride  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data  for 
1,4-phenvlenediamine. 

198.  Phenytoin  (CAS  No.  000057-41- 
0)  (CAL;  lARC;  NTP)  (Ref.  8).  Phenytoin 
is  a  hydantoin-type  anticonvulsant,  and 
is  used  mainly  in  the  prophylactic 
management  of  tonic-clonic  (grand  mal) 
seizures  and  partial  seizures  with 
complex  symptomatology.  In  doses  used 
to  treat  seizure  disorders  (i.e.,  300  mg/ 
day  in  adults.  5  mg/kg/day  in  children) 
phenytoin  can  cause  adverse  effects 
such  as  constipation,  dysphagia,  nausea, 
vomiting,  anorexia  and  weight  loss. 
Ingestion  of  4.5  g  (64  mg/kg/day)  by 
adults  and  0.6  g  (60  mg/kg/day)  by 
children  has  produced  transient  coma 
with  motor  restlessness.  Ingestion  of  11 
mg/kg/day  produced  changes  in  motor 
activity  in  a  child  (duration  of  study  not 
reported).  Oral  administration  of  7.8 
mg/kg/day  for  4  days  produced 
encephalitis,  hallucinations,  and 
irritability  in  a  man.  Ingestion  of  7.6  mg/ 
kg/day  for  2  weeks  caused  encephalitis, 
hallucinations,  and  ataxia  in  a  woman. 

Phenytoin  is  classified  as  a  Group  2B 
compound  by  lARC;  i.e..  possible 
human  carcinogen.  Ingestion  of  16.5 
mg/kg/day  for  1-year  produced 
lymphoma  including  Hodgkin's  disease 
and  skin  tumors  in  a  child.  Oral 
exposure  to  phenytoin  produced 
lymphoma  in  mice  (doses  and  duration 
of  study  not  reported). 

Oral  administration  of  5.9  mg/kg/day 
to  a  woman  for  the  first  39  weeks  of 
pregnancy  induced  kidney  tumors  in 
the  offspring.  In  another  study,  oral 
administration  of  5.9  mg/kg/day  to  a 
woman  for  the  first  39  weeks  of 
pregnancy  induced  brain  tumors  in  the 
offspring.  Oral  administration  of  2  mg/ 
kg/day  to  a  woman  for  1-year  produced 
lymphoma  including  Hodgkin's  disease. 
Congenital  malformation  was  reported 
in  6.12  percent  of  births  to  98  epileptic 
mothers  receiving  phenyioin  regularly 
during  the  first  4  months  of  pregnancy. 
Hypothrombinemia  and  hemorrhage  has 


occurred  in  newborns  of  mothers  who 
received  phenytoin  during  pregnancy. 
Oral  doses  of  4.0  to  5.9  mg/kg/day 
administered  to  women  for  the  first  39 
weeks  of  pregnancy  produced 
craniofacial  abnormalities,  nervous 
system  disorders,  and  delayed  physical 
effects  in  their  children.  Doses  of  2.0 
mg/kg/day  given  to  a  woman  for  the  first 
39  weeks  of  pregnancy  produced 
abnormalities  of  skin,  appendages,  and 
musculoskeletal  system  in  her  child  as 
well  as  other  developmental 
abnormalities.  Oral  doses  of  5.0  mg/kg/ 
day  produced  biochemical  and 
metabolic  abnormalities  in  the  offspring. 
Higher  doses  of  phenytoin  (130  mg/1^/ 
day)  orally  administered  to  rats 
produced  behavioral,  growth, 
musculoskeletal,  and  nervous  system 
abnormalities  in  the  offspring. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  phenytoin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
chronir  neurological  and  developmental 
toxicity  data  and  on  the  carcinogenicity 
data  for  this  chemical. 

199.  Phosphine  (CAS  No.  007803-51- 
2)  (CAA  HAP)  (Ref.  7).  Available  data  on 
phosphine  indicate  that  its  inhalation 
LCso  for  rats  is  between  4  and  40  ppm 
(the  exposure  time  was  4  hours). 
Phosphine  is  a  highly-toxic  gas  with  a 
probable  oral  lethal  dose  of  5  mg/kg.  An 
air  concentration  of  3  ppm  is  safe  for 
long-term  exposure,  500  ppm  is  lethal  in 
30  minutes,  and  a  concentration  of 
1,000  ppm  is  lethal  after  a  few  breaths. 

EPA's  exposure  analysis  indicates  that 
phosphine  concentrations  are  likely  to 
exist  beyond  facility  site  boundaries,  as 
a  result  of  continuous,  or  frequently 
recurring  releases,  at  levels  that  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  phosphine 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(A)  based  on 
the  available  acute  toxicity  and 
exposure  data  for  this  chemical. 

200.  Phosphorus  oxychloride  (CAS 
No.  010025-87-3)  (CERCLA;  EPCRA 
EHS)  (Refs.  5  and  8).  Phosphorus 
oxychloride  reacts  with  water  to  yield 
phosphoric  acid  and  hydrochloric  acid. 

Phosphoric  acid,  as  well  as  other 
phosphates,  have  the  potential  to  cause 
increased  algal  growth  leading  to 
eutrophication  in  the  aquatic 
environment. 

Eutrophication  may  result  when 
nutrients,  especially  phosphates,  enter 
into  an  aquatic  ecosystem  in  the 
presence  of  sunlight  and  nitrogen.  The 
phosphate  ion  is  a  plant  nutrient,  which 
can  be  a  major  hmiting  factor  for  plant 
growth  in  freshwater  environments.  In 


excess,  phosphates  can  cause  algal 
blooms.  Toxic  effects  result  from  oxygen 
depletion  as  the  algae  die  and  decay. 
Toxic  effects  have  also  been  related  to 
the  release  of  decay  products  or  direct 
excretion  of  toxic  substances  from 
sources  such  as  blue-green  algae. 

Laboratory  studies  indicate  that 
eutrophication  may  occur  at  phosphate 
concentrations  as  low  as  50  ppb  in 
lakes.  The  resulting  oxygen  depletion 
and  toxic  decay  products  (e.g.,  hydrogen 
sulfide)  kill  many  invertebrates  and  fish. 

Although  green  algae  are  more 
sensitive  to  growth  stimulation  by 
phosphates  in  fresh  water,  blue-green 
algal  blooms  may  cause  greater  damage. 
At  least  three  species  of  blue-green  algae 
are  known  to  excrete  toxins.  Secretion 
by  cyanobacteria  of  dyalyzable 
metabolites  have  inhibited  the  growth  of 
other  species  of  algae  and  may  result  in 
algal  monoculture.  When  algal  blooms 
of  these  toxic  species  occur  in  a 
reservoir,  lake,  slough,  or  pond,  the  cells 
and  toxins  can  become  sufficiently 
concentrated  to  cause  illness  or  death  in 
invertebrates  and  vertebrates.  Major 
losses  have  been  reported  for  cattle, 
sheep,  hogs,  birds  (domestic  or  wild) 
and  fishes,  minor  losses  for  dogs, 
horses,  small  wild  animals,  amphibians, 
and  invertebrates. 

Eutrophication  may  occur  in  slow 
moving  rivers,  but  is  less  likely  in  swift 
rivers  where  rapid  mixing  occurs.  Light 
is  the  most  important  limiting  factor 
because  rivers  are  murkier  than  lakes 
thus,  the  chances  of  eutrophication  in 
swift  rivers  are  slight.  However,  lakes 
and  reservoirs  collect  phosphates  from 
influent  streams  and  store  a  fraction  of 
them  within  consolidated  sediments, 
thus  serving  as  a  phosphate  sink. 

The  available  information  derived 
from  animal  and  controlled  human 
studies  clearly  indicates  that  exposure 
to  acid  aerosols  can  produce  health 
effects  of  concern,  particularly  in 
sensitive  subgroups  of  the  population 
and  after  chronic  exposure.  The  bulk  of 
these  studies,  however,  have  examined 
sulfuric  acid  exposures.  Data  for  other 
acid  species  and  mixtures  are  extremely 
limited.  However,  as  the  effects  appear 
to  be  due  to  the  acidity  of  the  species, 
this  data  should  pertain  to  acid  aerosols 
consisting  of  other  niinef.-sl  acids,  such 
as  hydrochloric  acid.  The  effects  .seen 
range  from  mild  and  transient  changes, 
such  as  small,  reversible  funr.lional 
effects  in  exercising  asthmatics,  to  more 
substantial  effects  that  may  have  acute 
or  chronic  health  consequences,  such  as 
persistently  altered  clearance  a.nd 
structural  changes  that  may  be 
suggestive  of  chronic  lung  disease.  In 
addition,  there  are  some  notable 
consistencies  in  the  health  effects 


information  across  various  studies  and 
disciplines. 

EPA  believes  that  there  is  sufficient 
evidence  fcv  listing  phosphorous 
oxychloride  on  EPQIA  section  313 
pursuant  to  EPCRA  sections  313(dK2XB) 
and  (C)  based  on  the  available  chronic 
human  and  environmental  toxicity  data 
for  its  degradation  products  phosboric 
acid  and  hydrochloric  acid. 

201.  Phosphorus  peittachloride  (CAS 
No.  010026-13-8)  (EPCRA  EHS)  (Refs.  5 
and  8).  Phosphorus  pentachloride  reacts 
with  water  to  yield  phosphoric  acid  and 
hydrochloric  acid.  As  described  in  Unit 
IV.B.200.  of  this  preamble,  phosphates, 
including  phosphoric  acid,  have  the 
potential  to  cause  increased  algal 
growth  leading  to  eutrophication  and 
fish  kills  in  the  aquatic  environnient. 

The  available  information  derived 
from  animal  and  controlled  human 
studies  clearly  indicates  that  exposure 
to  acid  aerosols  can  produce  heahh 
effects  of  concern,  particularly  in 
sensitive  subgroups  of  the  population 
and  after  chronic  exposure.  The  bulk  of 
these  studies,  however,  have  examined 
sulfuric  add  exposures.  Data  for  other 
acid  species  ana  mixtiires  are  extremely 
limited.  However,  as  the  effects  appear 
to  be  due  to  the  acidity  <rf  the  species, 
this  data  should  pertain  to  add  aerosols 
consisting  of  other  mineral  adds,  such 
as  hydrochloric  acid.  The  effects  seen 
range  from  mild  and  transient  changes, 
such  as  small,  reversible  functional 
effects  in  exercising  asthmatics,  to  more 
subsiantial  effects  that  may  have  acute 
or  chronic  health  consequences,  such  as 
persistently  ahered  clearance  and 
structural  changes  that  may  be 
suggestive  of  chronic  lung  disease.  In 
addition,  there  are  some  notable 
consistendes  in  the  health  effects 
information  across  various  studies  and 
disciplines. 

EPA  believes  that  there  is  suffident 
evidence  for  listing  phosphorus 
pentachloride  on  EPCRA  section  313 
pursuant  to  EPCRA  sections  313(d)(2)(B) 
and  (C)  based  on  the  available  chronic 
human  and  errvironmental  toxidty  data 
for  its  degradation  products  pboshoric 
acid  and  hydrochloric  acid. 

202.  Phosphorus  pentasulfide  (CAS 
No.  001314-80-3)  (CERCLA)  (Refs.  5  and 
8).  Phosphorus  pentasulfide  reads  in 
water  to  yield  phosphoric  acid  and 
hydrogen  sulfide. 

As  described  in  Unit  IV.B.200.  of  this 
preamble,  phosphates,  including 
phosphoric  add,  have  the  potential  fo 
cause  increased  algal  growth  leading  to 
eutrophication  and  fish  kills  in  the 
aquatic  environment.     . 

Acute  exposures  to  large  amounts  of 
hydrogen  sulfide  (approxintately  250 
ppm  or  more)  have  produced 


pulmoi|ary  edema,  unconsdousness. 
respiratory  paralysis,  asphyxiation,  and/ 
or  death  in  some  individuals.  Similar 
effeds  are  also  noted  in  animals.  In  a 
subchranic  study,  inflammation  of  the 
nasal  mucosa  occurred  in  mice 
following  90-day  inhalation  of 
hydrogen  sulfide,  resulting  in  a  NOAEL 
of  42.5  mg/mJ  (30.5  ppm;  Hunian 
Equivalent  Concentration  (HEC)  is  0.93 
mg/m3)land  a  LOAEL  of  110  mg/^'  (80 
ppm;  HEC  is  2.4  mg/m').  Other 
respirattory  effeds,  such  as  alveolar 
edema,  infiltrates  in  the  bronchioles, 
cellula]  necrosis,  hyperplasia,  and 
exfoliat  ion  in  various  respiratory 
tissues,  have  been  reported  in  rats. 

Aquatic  toxidty  test  data  for  hydrogen 
sulfide  show  that  measured  fish  96- 
hour  L<  Ijo  values  range  from  7  to  776 
ppb. 

EPA  lelieves  that  there  is  sufficient 
evidence  for  listing  phosphorus 
pentasulfide  on  EPOflA  section  313 
pursuant  to  EPCRA  sedions  313(dH2)(B) 
and  (OJbased  on  the  available  chronic 
human  and  environmental  toxidty  data 
for  its  degradation  produds,  phosphoric 
add  and  hydrogen  sulfide. 

203.  Phosphorus  pentoxide  (CAS  Pto. 
001314t56-3)  (EPCRA  EHS)  (Refe.  5  and 
8).  niosphorus  pentoxide  rapidly 
hydrolyzes  in  the  presence  of  water  to 
yield  phosphoric  acid. 

As  described  in  Unit  IV.B.200.  of  this 
preamble,  phosphates,  including 
phosphpric  add,  have  the  potential  to 
cause  ifcreased  algal  growth  leading  to 
eutropl^cation  and  fish  kills  in  the 
aquaticjenvironment.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
phosphorous  pentoxide  on  EPCRA 
sedionpl3  pursuant  to  EPCRA  section 
313(d)(^)(C)  based  on  the  available 
envirortmental  toxicity  data  for  its 
degradation  produd  phosphcmc  add. 

204. ,  *icloram  (CAS  No.  001918-02-1) 
(FIFRA  AI;  SDWA)  (Ret  8).  Animal 
studies  in  dogs.  rats,  or  mice  for  various 
duratia  is  (2  weeks  to  2  years)  have 
indicati  d  the  liver  as  the  primary  tai^et 
of  piclo  ram  toxidty.  In  a  6-montb 
feeding  study  in  beagle  dogs,  a  LOAEL 
of  35  ra^g/day  and  a  NOAEL  of  7  mg/ 
kg/day  Were  determined  for  increased 
liver  weights  (relative  and  absolute).  At 
a  higher  dose  (175  mg/kg/day),  there 
were  increases  in  serum  alkaline 
phosphatase  concomitant  with  the 
increasjks  in  liver  weight.  Other  toxic 
effects  In  the  higher  dosed  animals 
includep  reduced  food  consumption 
and  boqy  weight.  EPA  has  derived  an 
oral  Rip  of  0.07  mg/kg,'day  for  this 
chemical  based  on  the  findings  of  this 
study.  Hepatotoxidty  has  also  been 
reports  I  in  a  2-year  rat  feeding  study. 
The  LO  \EL  was  60  mg/kg/day  based  on 
change)  in  liver  histopathology.  The 


NOAEL  was  20  mg/kg/day. 
Hepatotoxidty  was  also  oibserved  in  a 
90-day  rat  feeding  study.  The  LOAEL 
was  150  mg/kg/day  based  on  changes  in 
liver  histopathol(^,  necrosis,  and  bile 
dud  proliferation.  Tlie  NOAEL  was  50 
mg/kg/day.  Increased  liver  weights  were 
also  reported  in  mice  following  dietary 
exposure  to  picloram  for  13  weeks.  The 
LOAEL  was  1.000  mg/kg/day.  Liver 
swelling  was  reported  in  rats 
administered  picloram  in  feed  for  13 
weeks.  The  LOAEL  was  150  mg/kg/day. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  picloram  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatotoxidty  data  for  this  chemical. 

205.  Piperonyl  butoxide  (CAS  No. 
000051-03-6)  (FIFRA  SR)  (Ref.  8). 
Measured  aquatic  acute  toxidty  data  for 
piperonyl  butoxide  include  a  96-hour 
LCjo  of  3.4  ppb  for  rainbow  trout  and  a 
96-hour  LCso  of  4.2  ppb  for  bluegill. 
EPA  believes  that  there  is  suffident 
evidence  for  listing  piperonyl  butoxide 
on  EPCRA  section  313  pursuant  to 
EPCRA  sedion  313(d)(2)(C)  based  on 
the  environmental  toxidty  data  for  this 
chemical. 

206.  Pirimiphos  methyl  (0-(2- 
(drethylamino)-6-methyI-4-pyriinidinyI)- 
O.O-dimethyf  phosphorothioate)  (CAS 
No.  029232-93-7)  (FIFRA  AI)  (Ref.  3). 
Pirimiphos  methyl  is  a  cholinesterase 
inhibitor  in  humans  and  other 
mammalian  spedes.  A  mild  and 
transient  decrease  in  plasma 
cholinesterase  adivity  was  observed  in 
2  of  4  female  humans  given  pirimiphos 
methyl  daily  in  a  capsule  at  dose  levels 
of  0.25  mg/kg/day  for  56  days.  This 
effed  was  not  seen  in  3  of  3  males.  The 
dose  level  of  0.25  mg/kg/day  was 
considered  a  NCSX  for  plasma 
cholinesterase  inhibition.  Based  on  the 
NOEL,  an  oral  RfD  of  0.01  mg/kg/day 
was  derived.  The  findings  of  the  56^ay 
study  were  corroborated  by  the  28-day 
feeding  study  (capsule)  with  5  male 
human  volunteers  where  1  individual 
showed  borderline  cholinesterase 
depression.  Inhibition  of  brain 
cholinesterase  (LOEL  was  0.5  mg/kg/ 
day,  the  NOEL  for  cholinesterase 
inhibition  was  not  determined)  was 
observed  in  a  2-year  feeding  study  in 
dogs.  Inhibition  of  plasma 
cholinesterase  adivity  (the  LOEL  was 
2.5  mg/kg/day;  the  NOEL  was  0.5  mg/ 
kg/day)  was  seen  in  a  2-year  feeding 
study  in  rats.  No  clinical  signs  were 
reported  for  the  above  studies.  EPA 
believes  that  there  is  suffident  evidence 
for  listing  pirimiphos  methyl  on  EPCRA 
section  313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
neurological  toxicity  data  for  this 
chemical. 
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207.  Polycyclic  aromatic  compounds 
(PACs)  (CAS  No.  NA)  (CAA  HAP)  (Ref. 
7).  Polycyclic  aromatic  compoimds  are 
a  class  of  chemicals  that  include 
polycyclic  aromatic  hydrocarbons, 
azapolycyclic  aromatic  hydrocarbons, 
thio-polycyclic  aromatic  hydrocarbons, 
nitroarenes,  and  others.  PACs  can  be 
formed  in  any  combustion  process  that 
involves  the  burning  of  fuels  or,  more 
generally,  materials  containing  carbon 
and  hydrogen.  Some  industrial  sources 
include  coke  ovens,  catalytic  cracking  of 
crude  oil,  carbon  black  produdion,  and 
iron  and  steel  processes. 

Materials  containing  mixtures  of 
PACs  have  been  shovm  to  be 
carcinogenic.  Several  epidemiology 
studies  have  shown  increased  mortality 
due  to  lung  cancer  in  humans  exposed 
to  coke-oven  emissions,  roofing-tar 
emissions,  and  cigarette  smoke.  Each  of 
these  mixtures  contains  benzo(a)pyrene, 
benzo(a)anthracene, 
benzo(b)fluoranthene, 
benzo(a)phenanthrene,  and 
dibenzo(a,h)anthracene  as  well  as  other 
potentially  carcinogenic  PACs  and  other 
carcinogenic  and  potentially 
carcinogenic  chemicals,  tumor 
promotors,  initiators,  and  co- 
carcinogens  such  as  nitrosoamines,  coal 
tar  pitch,  and  creosote.  Although  it  is 
impossible  to  evaluate  the  contribution 
of  any  individual  PAC  to  the  total 
carcinogenicity  of  these  mixtures  to 
humans,  reports  of  this  nature  provide 
qualitative  evidence  of  the  potential  for 
mixtures  containing  PACs  to  cause 
cancer  in  humans.  In  addition,  several 
PACs  caused  cancer  in  animals  when 
orally  (e.g.,  benz(a)anthracene, 
bcnzo(a)pyrene,  dibenz(a,h)anthracene), 
dermaily  (e.g.,  benz(a)anthracene, 
benzo(a)phenanthrene. 
benzo(b)nuoranlhene,  benzo(a)pyrene, 
dibenz(a,h)anthracene,  and  indeno 
(l,2,3-cd)pjTene)  or  inhalationally  (e.g., 
benzo(a)pyrene)  exposed.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  these  PACs  on  EPCRA  section 
313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  these  chemicals. 
EPA  is  proposing  to  create  a  delimited 
category  for  PACs  that  includes  the 
chemicals  discussed  below. 

a.  Benzo(b)fluoranthene  (CAS  No. 
000205-99-2).  Benzo(b)fluoranthene  is 
classified  as  a  Group  B2  compound  by 
EPA,  ifi.,  the  compound  is  a  probable 
human  carcinogen.  It  is  classified  as  a 
Group  2B  compound  by  lARC,  i.e.,  the 
compound  is  a  possible  human 
carcinogen.  Benzo(b)fluoranthene 
produced  tumors  in  mice  after  lung 
implantation,  intraperitoneal  or 
subcutaneous  injedion  and  skin 
painting.  EPA  believes  that  there  is 


sufficient  evidence  for  listing 
benzo(b)fluoranthene  on  EPCRA  sedion 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

b.  Benzo(j)ffuorantbene  (CAS  No. 
000205-82-3).  Benzo(j)fluoranthene  is 
classified  as  a  Group  2B  compound  by 
lARC,  i.e.,  the  compound  is  a  possible 
human  carcinogen.  In  multiple  skin 
painting  assays  and  in  a  mouse-skin 
initiation-promotion  assay. 
benzo(j)fluoranthene  produced  tumors 
in  female  mice.  tyA  believes  that  there 
is  sufficient  evidence  for  listing 
benzo(j)nuoranthene  on  EPCRA  sedion 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

c.  Benzo(k)fluoranthene  (CAS  No. 
000207-08-9).  Benzo(k)nuoranthene  is 
classified  as  a  Group  B2  compound  by 
EPA,  i.e.,  the  compound  is  a  probable 
human  carcinogen.  It  is  also  classified 
as  a  Group  2B  compound  by  lARC,  i.e.. 
the  compound  is  a  possible  human 
carcinogen.  Benzo(k)nuoranthene 
produced  tumors  after  lung 
implantation  in  mice  and  when 
administered  with  a  promoting  agent  in 
skin  painting  studies.  Equivocal  results 
have  been  found  in  a  lung  adenoma 
assay  in  mice.  Benzo(k)fluoranthene  is 
mutagenic  in  bacteria.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
benzo(k)nuoranthene  on  EPCRA  section 
313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

d.  Carbazole  (CAS  No.  000086-74-8). 
Mice  fed  a  basal  diet  containing 
carbazole  showed  a  dose-related 
increase  in  liver  nodules  and 
hepatocellular  carcinomas  after  oral 
administration.  EPA  believes  that  there 
is  sufficient  evidence  for  listing 
carbazole  on  EPCRA  sedion  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  carcinogenicity 
data  for  this  chemical. 

e.  CycIopenta(cd)pyrene  (CAS  No. 
027208-37-3).  In  a  skin  painting  assay 
and  in  several  mouse-skin  initiation- 
promotion  assays,  cyclopenta(cd)pyrene 
produced  tumors  in  female  mice. 
Cyclopenta(cd)pyrene  is  also  mutagenic 
to  Salmonella  and  mammalian  cells  in 
vitro  and  induces  morphologic 
transformation  in  C3H10T1/2  cells  in 
vitro.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
cyclopenta(cd)pyrene  on  EPCRA  sedion 
313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
carcinogenidty  data  for  this  chemical. 

f.  Dibenz(a,c)anthmcene  (CAS  No. 
000215-58-7).  In  a  skin  painting  assay 
and  in  several  mouse-skin  initiation- 
promotion  assays.  dibenz(a,c)anthracene 


produced  tumors  in  female  mice.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  dibenz(a,c)-anthracene  on 
EPCRA  section  313  pursuant  to  EPCRA 
sedion  313(d)(2)(B)  based  on  the 
available  carcinogenidty  data  for  this 
chemical. 

g.  Dibenz(a.h)acridine  (CAS  No. 
000226-36-8).  Dibenz(a,h)acridine  is 
classified  as  a  Group  2A  compound  by 
lARC,  i.e.,  the  compound  is  a  probable 
human  carcinogen.  Dibenz(a,h)acridine 
has  been  shown  to  be  carcinogenic  in 
animals.  tPA  believes  that  there  is 
sufficient  evidence  for  listing 
dibenz(a,h)acridine  on  EPCRA  section 
313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

h.  Dibenz(a.i)achdine  (CAS  No. 
000224-42-0).  Dibenz(a,j)acridine  is 
classified  as  a  Group  2B  compound  by 
LARC,  i.e.,  the  compound  is  a  possible 
human  carcinogen.  Dibenz(a.j)acridine 
has  been  shown  to  be  carcinogenic  in 
animals.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
dibenz(a,j)acridine  on  EPCRA  section 
313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

i.  Dibenz(a.j)anthracene  (CAS  No. 
000224-41-9).  Dibenz(a,j)anthracene  ' 
produced  tumors  after  subcutaneous 
injection  and  after  skin  painting  in 
female  mice.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
dibenz(a,j)anthracene  on  EPCRA  sedion 
313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

j.  Dibenzo(a,e)fluoranthene  (CAS  No. 
005385-75-1).  Dibenzo(a,e)nuoranthene 
produced  tumors  in  female  mice  after 
mouse-skin  initiation-promotion  assay 
and  skin  painting. 

Dibenzo(a,e)nuoranthene  also  produced 
tumors  in  both  male  and  female  mice 
after  subcutaneous  injection.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  dibenzo(a,e)fluoranthene  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  carcinogenicity  data  for  this 
chemical. 

k.  Dibenzo(a.e)pyrene  (CAS  No. 
000192-65-4).  Dibenzo{a,e)pyrene  is 
classified  as  a  Group  2B  compound  by 
lARC,  i.e.,  the  compoimd  is  a  possible 
human  carcinogen.  Dibenzo(a,e)p>Tene 
has  been  shown  to  be  cardnogenic  in 
animals.  EPA  believes  that  there  is 
suffident  evidence  for  listing 
dibenzo(a,e)pyrene  on  EPCRA  section 
313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

1.  Dil^nzo{a.h)pyrene  (CAS  No. 
000189-64-0).  Dibenzo(a,h)pyrene  is 
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classified  as  a  Croup  2B  compound  by 
lARC,  Le.,  the  ccmpound  is  a  possible 
human  carcinogen.  Dibenzo(aJi)pyrene 
has  been  shown  to  be  carcinogenic  in 
animals.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
dibenzo(a.h)pyrene  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B]  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

ro.  Dibenzo(aJ)pyrene  (CAS  No. 
000191-30-0).  Dibenzo(aJ)pyrene  is 
classified  as  a  Group  2B  compound  by 
lARC,  i.e.,  the  compound  is  a  possible 
human  carcinogen.  IMbenzo(aJ)pyrene 
produced  tumors  in  both  male  and 
female  mice  after  subci)faneous  (s.c.) 
injection  and  tiunors  in  female  mice 
after  skin  painting.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
dibenzo-{a,l)pyrene  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

n.  7H-Dibenzo(c.g)carba2ol€  (CAS  No. 
000194-59-2).  7H-Dibenzo{c,g)carba2ole 
is  classified  as  a  Group  2B  compound  by 
L\RC,  i.e.,  the  compound  is  a  possible 
human  carcinogen.  7H- 
Dibenzo(c,g)carbazole  has  been  shown 
to  be  carcinogenic  in  animals.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  7H-dibenzo(c.g)carbazole  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2KB)  based  on  the 
a<  ailable  carcinogenicity  data  for  this 
d  emical. 

o.  2-Methyfchrysene  (CAS  No. 
003351-32-4).  In  a  skin  painting  assay 
and  in  a  mouse-skin  initiation- 
promotion  assay,  2-methylchrysene 
produced  tumors  in  female  mice.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  2-methylchrysene  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

p.  3-Methylchrysene  (CAS  No. 
003331-31-3).  In  a  skin  painting  assay 
and  in  a  mouse-skin  initiation- 
promotion  assay,  3-roethylchrysene 
produced  tumors  in  female  mice.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  S-methylchrysene  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(Bj  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

q.  4-Methykhrysene  (CAS  No. 
003351-30-2).  In  a  skin  painting  assay 
and  in  a  mouse-skin  initiation- 
promotion  assay,  4-methylchrysene 
produced  tumors  in  female  mice.  EPA 
believes  that  there  is  sufficient  evidervce 
for  listing  4-metbylchrysene  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

r,  5-Methy/c/i/ysene  (CAS  No.  003697- 
24-3).  5-Methylchrysene  is  classified  as 


a  Group  2B  compound  by  LARC,  i.e.,  the 
compound  is  a  possible  human 
carcin  }gen.  In  a  skin-painting  assay  and 
in  a  n^mse-skin  initiation-promotion 
assay,  |5-methylchrysene  produced 
tumor^  in  female  mice.  EPA  believes 
that  there  is  sufficient  evidence  for 
listinfl  5-methylchrysene  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(dl2)(B)  based  on  the  available 
carcin  Jgenidty  data  for  this  chemical. 

s.  6-  Hethylcbrysene  (CAS  No.  001705- 
85-7).  n  a  skin  painting  assay  and  in  a 
maast  -skin  initiation-promotion  assay, 
6-metl  lylchrysene  produced  tumors  in 
femal<  mice.  EPA  believes  that  there  is 
suffici  jnt  evidence  for  listing  6- 
methy  chrysene  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)f2)(B) 
based  on  the  available  carcinogenicity 
data  f(  r  this  chemical. 

t.  2-  itethylfluoranthene  (CAS  No. 
03354  )-31-6).  In  a  skin  painting  assay, 
2-met  tylfluoranthene  produced  benign 
and  ra  ilignant  skin  tumors  in  female 
mice,  n  a  female  mouse-skin  initiation- 
promc  tion  assay,  2-methylfluoranthene 
produ  ::ed  skin  papillomas.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  2-methylfluoranthene  on  EPCRA 
sectio  1  313  pursuant  to  EPCRA  section 
313(d  (2)(B)  based  on  the  available 
carcin  sgenicity  data  for  this  chemical. 

u.  iWitropyrene  (CAS  No.  005522-43- 
0).  1-f  itropyrene  is  classified  as  a 
Group  2B  compound  by  lARC.  i.e..  the 
compi  lund  is  a  possible  human 
carcin  agen.  1-Nitropyrene  produced 
mamn  lary  adenocarcinomas  and 
squanjous-cell  carcinomas  in  a  dose- 
depenpent  maimer  by  oral 
administration  in  rats,  papillomas  (not 
statistically  significant)  by  skin 
applic  ation  in  mice,  and  lung  adenomas 
by  int  atracheal  instillation  in  hamsters. 
In  a  s. :.  injection  study.  1-nitropyrene 
produced  tumors  (i.e.,  one  extraskeletal 
osteos^oma  and  seven  malignant 
fibrouk  histiocytomas)  at  the  injection 
site  inj  male  Fisher  rats.  In  another  s.c 
injection  study,  1-nitropyrene  produced 
tumors  at  the  injection  site  in  both  male 
and  feknale  CD  rats  and  mammary 
tumor  >  in  females.  EPA  believes  that 
there  s  sufficient  evidence  for  listing  1- 
nitrop  yrrene  on  EPCRA  section  313 
pursu  mt  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  carcinogeoicity 
data  fi  T  this  chemical. 

In  a  Idition  to  the  above  compounds, 
EPA  p  roposes  that  the  PAC  category 
also  ii  elude  the  following  seven  PACs: 

Ben  £(a)anthracene  (CAS  No.  000056- 
55-3) 

Beiio(a)phenanthrene  (CAS  Na 
00021JB-01-9) 

Ben  so(a)pyrene  (CAS  No.  000050-32- 
8) 


Benzo(rst)penta]fd)ene  (CAS  No. 
000189-55-9) 

Dibeiizo(a,h)anthracene  (CAS  No. 
000053-7O-3) 

7.12-I»methylbenz(a)anthracene  (CAS 
No.  000057-97-6) 

Indeno[1.2.3-cd]pyrene  (CAS  Na 
000193-39-5) 

These  PACs  were  proposed  for  listing 
individually  in  EPA's  response  to  a 
petition  to  add  certain  chemicals  that 
appear  on  the  RCRA  list  of  toxic  wastes 
under  40  CFR  261.33(0  to  EPCRA 
section  313  (57  FR  41020,  September  8, 
1992).  These  chemicals  were  proposed 
for  addition  based  on  the  available 
carcinogenicity  data.  Due  to  the 
similarities  of  these  seven  PACs  to  the 
chemicals  listed  in  Unit  IV.B.207.a. 
through  IV.B.207.U.  of  this  preamUe, 
EPA  believes  that  these  chemicals 
should  be  added  to  EPCRA  section  313 
as  part  of  the  delineated  PAC  category 
rather  than  listed  individually. 

EPCRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufactixres 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 
the  manufacturing  threshold  for  that 
category.  When  filing  reports  for 
chemical  categories  the  releases  are 
determined  in  the  same  manner  as  the 
thresholds.  One  report  is  filed  for  the 
category  and  all  releases  are  reported  on 
this  form.  In  the  case  of  the  delimited 
PAC  category,  only  the  28  chemicals 
listed  above  would  be  included  for 
purposes  of  making  the  threshold 
determinations  and  in  filing  reports  on 
releases. 

The  Clean  Air  Act  Amendments 
section  112(b)  Hazardous  Air  Pollutants 
hst  includes  a  listing  for  polycyclic 
organic  matter  (POM)  that  includes 
PACs.  The  definition  given  for  the  POM 
category  is  broad  and  chemically  non- 
specific and  may  be  delineated  by  test 
method.  For  the  purpose  of  listing  under 
EPCRA  section  313.  EPA  considered  the 
following  more  chemically-speciEc 
definition  for  a  PAC  category:  "includes 
all  chemical  species  from  the  polycyclic 
aromatic  hydrocarbon,  aza-polycycUc, 
thio-polycyclic,  or  nitroarene  families 
where  polycyclic  means  three  or  more 
fused  rings.  More  specifically,  it  means 
any  combination  of  three  or  more  fused 
six  or  five  membered  hydrocarbon  rings 
with  at  least  two  or  more  rings  being 
aromatic.  The  structure  may  contain 
fused  non-aromatic  five-membered 
rings,  a  ring  nitrogen,  a  ring  sulfur,  one 
or  more  attadied  nitro  groups,  or  one  or 
more  attached  alkyl  groups."  As  an 
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alternative  to  the  delimited  category, 
EPA  is  proposing  to  add  a  PAC  category 
based  on  this  broad  definition.  Although 
this  definition  may  include  chemicals  of 
low  or  no  concern,  it  may  be  less  of  a 
burden  for  facilities  to  report  their  total 
PACs  rather  than  trying  to  determine 
which  and  how  much  of  the  specific 
PACs  covered  by  the  delimited  category 
they  are  producing  and  releasing.  EPA 
requests  comment  on  the  addition  of  the 
delimited  PACs  category  versus  the 
alternative  PAC  category  based  on  the 
broader  definition. 

208.  Potassium  bromate  (CAS  No. 
007758-01-2)  (lARq  (Ref.  8).  LARC  has 
assigned  potassiiun  bromate  to  Group 
2B,  i.e..  it  is  possibly  carcinogenic  to 
hiunans.  Male  and  female  rats  orally 
exposed  to  250  or  500  ppra  (35  to  70 
mg/kg/day)  potassium  bromate  in 
drinking  water  for  110  weeks  had  an 
increased  incidence  of  renal  cell 
adenomas  and  adenocarcinomas  and,  in 
males,  there  was  also  an  increased 
incidence  of  mesothelioma  in  the 
peritoneal  cavity.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
potassium  bromate  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  this  chemical. 

209.  Potassium 
dimethyldithiocarbamate  (CAS  No. 
000128-03-0)  (FIFRA  AI)  (Ref.  3).  New 
2^aland  White  rabbits  given  38  mg/kg/ 
day  by  gavage  on  days  6  to  18  of 
gestation  exhibited  malalignment  of 
stemebrae,  total  postimplantation  loss, 
and  fetal  weight  decrement.  Also  at  this 
dose  level,  various  malformations 
including  adactyly,  gastroschisis,  short 
tail,  anal  atresia,  spina  bifida, 
atelectasis,  costal  cartilage  anomaly, 
vertebral  anomaly  with/without  rib, 
caudal  vertebrea  anomaly,  and  severe 
stemebrae  malalignment  were  observed 
in  6  of  52  fetuses  from  5  of  11  litters. 
At  the  77  mg/kg/day  dose  level,  there 
was  severe  fetal/embryo  lethality.  The 
NOEL  was  12.8  mg/kg/day.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  potassium 
dimethyldithiocarbamate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  toxicity  data  for  this 
chemicaL 

210.  Potassium  N- 
methyJdithiocaibamate  (CAS  No. 
000137-41-7)  (FIFRA  AI)  (Ret  3).  By 
analogy  to  the  analogue,  potassium 
dimethyldithiocarbamate.  potassium  N- 
methyldithiocarbamate  can  reasonably 
be  antidpated  to  cause  fistotoxidty, 
postimplantation  loss  and 
malformations.  Data  on  potassium 
dimedivldithiocaibamate  follows.  New 
Zealand  White  rabbits  given  38  mg/kg/ 


day  by  gavage  on  days  6  to  18  of 
gestation  exhibited  malaUgnment  of 
stemebrae,  total  postimplantation  loss, 
and  fetal  weight  decrement.  Also  at  this 
dose  level  various  possible 
malformations  including  adactyly, 
gastroschisis,  short  tail,  anal  atresia, 
spina  bifida,  atelectasis,  costal  cartilage 
anomaly,  vertebral  anomaly  withJ 
without  rib,  caudal  vert.ebrea  anomaly, 
and  severe  stemebrae  malalignment  in  6 
of  52  fetuses  from  5  of  11  litters.  At  the 
77  mg/kg/day  dose  level,  there  was 
severe  fetal/embryo  lethality.  The  NOEL 
was  12.8  mg/kg/day.  EPA  beheves  that 
there  is  sufficient  evidence  for  listing 
fiotassium  N-methyldithiocarbamate  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  developmental  toxicity  data 
for  potassium  dimethyldithiocarbamate. 

211.  Primisulfuwn  (methyl  2-[[[[[4,6- 
bis(difluoromethoxy)2-pyrimidinyi]- 
aminoj  carbonyl)  aminojsulfonyl] 
banzoate)  (CAS  No.  086209-51-0) 
(FIFRA  AI)  (Ref.  3).  In  a  9G-day  dog 
feeding  study,  reduced  thyroid  weights 
accompanied  by  colloid  depletion  and 
parafollicular  hyperplasia  and  anemia 
were  observed  at  the  LOEL  of  25  mg/kg/ 
day.  The  NOEL  was  0.625  mg/kg/day.  In 
a  1-year  dog  study,  dietary 
administration  of  250/125  mg/kg/day 
(LOEL:  the  dose  was  changed  after  week 
10  in  the  study)  produced  thyroid 
hyperplasia,  anemia,  increased  platelet 
levels,  vacuolar  changes,  and  increased 
absolute  and  relative  liver  weights.  The 
NOEL  was  25  mg/kg/day.  In  an  18- 
month  study  in  mice,  dietary 
administration  of  1.7  mg/kg/day 
produced  increased  absolute  and 
relative  liver  weights  in  females.  No 
NOEL  was  established.  Based  on  this 
study,  an  oral  RfD  of  0.006  mg/kg/day 
was  derived.  In  a  2-year  mouse  study, 
increases  in  absolute  and  relative  liver 
weights  were  observed  at  408  mg/kg/day 
in  males  and  1.7  mg/kg/day  in  females. 
The  systemic  LOEL  and  NOEL  in  males 
was  408  mg/kg/day  and  40.2  mg/kg/day, 
respectively.  The  systemic  LOEL  in 
females  was  1.7  mg/kg/day  and  a  NOEL 
could  not  be  established.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  primisulfiiron  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
thyroid  and  liver  toxicity  data  {at  this 
chemical. 

Plant  toxicity  values  include  a 
duckweed  14-<iay  ECm  of  0.27  ppb  and 
an  algae  7-dav  ECso  of  24  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  primisulfimm  on  EPCRA 
section  313  pursuant  to  EPCRA  secdon 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 


212.  Profenofos  lO-(4-bmmo-2- 
chlomphenyiyO-ethyl-Spiopyi 
phosphorothioate)  (CAS  No.  041198-08- 
7)  (FIFRA  AI)  (Ref.  3).  In  a  6-month 
feeding  study  in  dogs,  inhibition  of 
plasma  and  red  blood  cell 
cholinesterase  activities  were  observed 
at  2  ppm  (0.05  mg/kg/day).  The  NOEL 
was  0.2  ppm  (0.005  mg/kg/day).  Based 
on  the  NOEL.  EPA  derived  an  oral  RfD 
of  0.00005  mg/kg/day.  Other  studies  (21, 
28,  and  90-day  studies  in  rat,  rabbit  and 
dog)  also  demonstrate  cholinesterase 
(plasma,  red  blood  cell  or  brain) 
inhibition  in  rats  and  mice.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  profenofos  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
neurological  toxicity  data. 

213.  Prometryn  (N,N'-bis(l- 
metbylethyl)-6-metbyltbio-l,3,5- 
triazJne-2.4-diamine)  (CAS  No.  007287- 
19-6)  (FIFRA  AI)  (Ref.  3).  DegeneraUve 
changes  in  the  liver  and  kidney,  and 
bone  marrow  atrophy  (the  LOEL  was 
37.5  mg/kg/day;  the  NOEL  was  3.75  mg/ 
kg/day)  were  observed  in  dogs  fed 
prometryn  for  2  years.  Based  on  the 
NOEL,  EPA  derived  an  oral  RfD  of  0.004 
mg/kg/day.  Fatty  liver  degeneration  (the 
LOEL  was  500  mg/kg;  the  NOEL  was 
250  mg/kg)  was  observed  in  rats  fed 
prometryn  for  28  days. 

In  a  teratology  study  in  rabbits,  test 
material  was  administered  by  gavage 
fi-om  gestation  day  7  to  19.  Increased 
abortions  and  late  resorptions  occurred 
at  72  mg/kg/day.  The  NOEL  was  12  mg/ 
kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  prometryn  on 
EPCRA  section  313  pursuant  to  EPCRA 
sertion  313(d)(2)(B)  based  on  the 
available  hepatic,  renal,  bone  marrow, 
and  developmental  toxicity  data. 

214.  Propacblor  (2-chloro-N-(l- 
methylethylhN-phenylacetamide)  (CAS 
No.  001918-16-7)  (HFRA  AI)  (Ref  3).  No 
evidence  of  maternal  toxicity  was  seen 
in  rabbits  administered  propacblor  by 
gavage  at  0.  5. 15,  or  50  mg/kg/day  on 
days  7  to  19  of  gestation.  Statistically 
significant  increases  in  mean 
resorptions/postimplantation  loss  with 
corresponding  decreases  in  the  mean 
number  of  viable  fetuses  were  reported 
at  15  and  50  mg/kg/day  when  compared 
to  controls.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
propacblor  on  EPCRA  section  313 

Kursuant  to  EPCRA  section  3l3(dK2)(B) 
Bsed  on  the  available  developmental 
toxicity  data. 

2\^.  Propanil  (N-(3.4- 
dichlonphenyljpropanamide)  (CAS  No. 
000709-98-8)  (FIFRA  AI)  (Ref.  3). 
Results  of  several  subchronic  and 
chronic  toxicity  studies  indicated  the 
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liver  and  spleen  as  the  target  organs  for 
propanil.  Increased  relative  spleen 
weight  (the  LOEL  was  20  mgAg/day;  the 
NOEL  was  5  mg/kg/day)  was  noted  in 
female  rats  fed  propanil  for  2  years. 
Based  on  the  NOEL,  EPA  derived  an 
oral  RfD  of  0.005  mg/kg/day. 
Histopathological  changes  (the  LOEL 
was  30  mg/kg/day;  the  NOEL  was  25 
mg/kg/day)  in  the  liver  and  spleen  were 
observed  in  mice  orally  administered 
propanil  for  90  days.  At  higher  dose 
levels  (i.e.,  240  and  1.920  mg/kg/day) 
cyanosis,  methemoglobinemia,  and 
increased  liver  and  spleen  weight  were 
noted.  In  a  90-day  rat  study,  increased 
spleen  weight  (the  LOEL  was  50  mg/kg/ 
day;  the  NOEL  was  16.5  mg/kg/day)  was 
seen  in  females.  Decreased  hemoglobin 
levels  was  seen  in  males.  Increased 
SCOT  and  SAP  activities  (the  LOEL  was 
100  mg/kg/day;  the  NOEL  was  15  mg/ 
kg/day)  were  observed  in  dogs  orally 
administered  propanil  for  2  years.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  propanil  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  toxicity  data. 

216.  Pwpargite  (CAS  No.  002312-35- 
8)  (CERCLA)  (Ref.  8).  In  a 
developmental  toxicity  study  in  which 
rabbits  were  exposed  via  oral  gavage  to 
doses  greater  than  or  equal  to  6  mg/kg/ 
day  (fetotoxic  LOAEL)  of  propargite 
during  gestation  days  6  to  18,  delayed 
ossification,  increased  fetal  resorption, 
decreased  fetal  viability  and  reductions 
in  fetal  body  weight  were  noted.  The 
maternal  LOAEL  in  this  study  was  also 
6  mg/kg/day  and  was  based  on  body 
weight  reductions.  The  NOEL  for 
maternal  and  fetal  toxicity  was  2  mg/kg/ 
day.  Developmental  effects  (increased 
incidence  of  missing  stemebrae)  were 
also  reported  in  offspring  of  rats 
exposed  orally  during  gestation  days  6 
to  15.  The  fetotoxicity  LOAEL  was  25 
mg/kg/day  and  the  NOAEL  was  6  mg/ 
k^day.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  propargite 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  developmental  toxicity  data  for  this 
chemical. 

Measured  aquatic  acute  toxicity  data 
for  propargite  include  a  bluegill  sunfish 
LCjo  of  31  ppb.  EPA  believes  that  there 
is  sufficient  evidence  for  listing 
propargite  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  environmental  toxicity 
data  for  this  chemical. 

217.  Propargyl  alcohol  (CAS  No. 
000107-19-7)  (CERCLA;  RCRA  APP8; 
RCRA  P)  (Ref.  8).  Histopathological 
changes  in  the  liver  and  kidney  were 
reported  in  a  subchronio  rat  feeding 
study  following  exposure  to  propargyl 
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alcohol  in  the  diet  for  as  little  as  4 
weeks.  The  liver  changes  included 
increas^  organ  weight,  hepatocytic 
megalo<^osis  with  proUferation  of  bile 
ducts  aitd  cytoplasmic  vacuolization  of 
hepatoortes,  as  well  as  hematological 
and  sermm  enzyme  changes  indicative  of 
liver  dainage.  The  kidney  weights  were 
increased  in  females  only,  and  both 
sexes  h^d  karyomegaly  of  the  renal 
tubular  epithelial  cells.  The  LOAEL  for 
these  changes  was  15  mg/kg/day  and  the 
NOAEL  was  5  mg/kg/day.  BPA  derived 
an  oral  IfD  of  0.002  mg/kg/day  from 
this  stu  ly.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  propargyl 
alcohol  on  EPCRA  section  313  pursuant 
to  EPCI|a  section  313(d)(2)(B)  based  on 
the  hep  itotoxicity  and  nephrotoxicity 
data  for  this  chemical. 

218.  Pwpetamphos  (3- 
[[(Ethylamino)methoxyphosphinothioyl) 
oxyl-2-i  mtenoic  acid,  1-methyiethyl 
ester)  (( IAS  No.  031218-83-4)  (FIFRA  AI) 
(Ref.  3)  Purebred  beagle  dogs  were 
given  p  ropetamphos  for  52  weeks  in 
feed.  A  dose  of  2.5  mg/kg/day  caused 
increas  >d  relative  liver  weight  and 
increas  kI  liver  enzymes.  Dogs  given 
12.5  m|  /kg/day  developed 
hepato(  ellular  necrosis.  The  NOEL  was 
0.5  mgAcg/day. 

Red  blood  cell  and  plasma 
cholinasterase  inhibition  were  seen  in  a 
2-weelJrat  inhalation  study  at  1  mg/kg/ 
day  (uJeL).  No  NOEL  could  be 
establi^ed.  Cholinesterase  inhibition 
was  observed  at  0.4  mg/kg/day  in  a  13- 
week  rat  dietary  study.  The  NOEL  was 
0.2  mgAcg/day.  Cholinesterase 
inhibition  was  also  observed  at  0.1  mg/ 
kg/day  !(LOEL)  in  a  6-month  dog  dietary 
study.  The  NOEL  was  0.05  mg/kg/day. 
In  a  92-^week  mouse  feeding  study,  red 
blood  ( ell,  brain,  and  plasma 
cholin<  sterase  were  inhibited  at  1.0  mg/ 
kg/day  |(LOEL).  The  NOEL  was  0.5  mg/ 
kg/day;  Based  on  this  study,  an  oral  RfD 
of  O.OOS  mg/kg/day  was  derived.  In  a  2- 
year  di  Jtary  rat  study,  plasma 
cholinasterase  depression  was  observed 
at  0.6  mg/kg/day  (LOEL).  The 
cholinesterase  NOEL  was  0.3  mg/kg/ 
day.  Alopecia  and  hyperfiexia  were 
observed  at  6  mg/kg/day  (systemic 
LOEL)JThe  systemic  NOEL  was  0.6  mg/ 
kg/dayl  In  a  lifetime  mouse  study, 
dietaiv  administration  of  1  mg/kg/day 
produoed  plasma,  red  blood  cell,  liver, 
and  brain  cholinesterase  depression. 
The  NOEL  was  0.05  mg/kg/day. 

EPAlbelieves  that  there  is  sufficient 
evidence  for  listing  propetamphos  on 
EPCRA  section  313  pursuant  to  EPCRA 
sectioij  313(d)(2)(B)  based  on  the 
available  hepatic  and  neurological 
toxicity  data  for  this  chemical. 

219.iPropjconazo/e  (l-[2-(2,4- 
dicblo^phenyI)-4-propyl- 1 ,3-dioxolan- 


JMI 


2-yl]-  methyl-lH-1.2,4.-triazole)  (CAS 
No.  060207-90-1)  (FIFRA  AI)  (Ref.  3).  In 
a  2-generation  rat  reproduction  study, 
dietary  administration  of  25  mg/kg/day 
produced  an  increased  incidence  of 
hepatic  clear  cell  change  in  parental 
animals  and  administration  of  125  mg/ 
kg/day  produced  an  increased  incidence 
of  heiMtic  lesions  in  offspring.  The 
parental  NOEL  was  5  mg/kg/day  and  the 
developmental  NOEL  was  25  mg/kg/ 
day.  In  a  2-year  mouse  study,  dietary 
administration  of  65  mg/kg/day  (LOEL) 
produced  increased  liver  lesions  and 
liver  weight  in  males,  whereas, 
administration  of  325  mg/kg/day 
produced  increased  liver  tumors, 
increased  SGPT  and  SCOT  levels, 
increased  liver  weight,  hepatocyte 
enlargement,  and  vacuolation  and  fat 
deposition  in  the  liver  of  both  sexes. 
The  NOEL  was  13  me/kg/day. 

In  a  3-month  dog  dietary  study, 
lymphoid  follicles  were  observed  in  the 
mucous  membranes  of  the  pyloric  part 
of  the  stomach  at  6.25  mg/kg/day.  The 
NOEL  was  1.25  mg/kg/day.  In  a  1-year 
dog  study,  dietary  administration  of 
6.25  mg/kg/day  produced  mild  gastric 
mucosal  irritation.  The  NOEL  was  1.25 
mg/kg/day.  Based  on  the  NOEL  of  the 
study,  an  oral  RfD  of  0.013  mg/kg/day 
was  derived. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  propiconazole  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  hepatic  and  gastrointestinal 
toxicity  data  for  this  chemical. 

220.  Quizalofop-ethyl  (2-[4-[(6-chloro- 
2-quinoxalinyl)  oxyjphenoxyj  propanoic 
acid  ethyl  ester)  (CAS  No.  076578-14-8) 
(FIFRA  AI)  (Ref.  3).  In  a  3-month  rat 
study,  dietary  administration  of  6.4  mg/ 
kg/day  produced  changes  in  liver 
weight  and  liver  lesions.  The  NOEL  was 
2  mg/kg/day.  In  a  6-month  dietary  dog 
study,  10  mg/kg/day  produced  testicular 
atrophy  in  males.  The  NOEL  was  2.5 
mg/kg/day.  Liver  cell  enlargement  was 
observed  at  3.7  mg/kg/day  in  males  and 
4.6  mg/kg/day  in  females  (LOELs)  in  a 
2-year  rat  dietary  study.  The  NOELs  for 
males  and  females  were  0.9  mg/kg/day 
and  1.1  mg/kg/day,  respectively.  Based 
on  the  study,  an  oral  RfD  of  0.009  mg/ 
kg/day  was  derived.  Increased  liver 
weights  were  observed  in  pregnant  rats 
in  a  teratology  study.  The  maternal 
LOEL  was  100  mg/kg/day  and  the  NOEL 
was  30  mg/kg/day.  No  teratogenic  NOEL 
could  be  established.  In  a  2-generation 
rat  reproduction  study,  increased  liver 
weights  and  increased  incidence  of 
eosinophilic  changes  in  the  liver  were 
observed  in  the  offspring  at  5  mg/kg/day 
(LOEL).  The  NOEL  was  1.25  mg/k^day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  quizalofop-ethyl  on 


EPCRA  section  313  pursuant  to  EPCRA 
secUon  313(d)(2)(B)  based  on  the 
available  reproductive  and  hepatic 
toxicity  data  for  this  chemical. 

221.  Resmethrin  U5-(phenylm€thyl)-3- 
fumnyUmethyl  2J-dimethyt-3^2- 
methyl-l-pmpenyi) 
cyclopropanecarboxylate})  (CAS  No. 
010453-86-8)  (FIFRA  AI)  (Ref.  3).  Oral 
administration  of  30  mg/kg/day  (LOEL) 
in  capsules  for  6  months  produced 
increases  in  liver  wmghts  in  female 
dogs.  The  NC«L  was  10  mg/kg/day.  In 
a  2-year  rat  study,  dietary 
administration  of  125  mg/kg/day 
produced  increases  In  liver  weight  and 
pathological  lesions.  The  NOEL  was  25 
mg/kg/day. 

In  a  one-generation  reproduction  rat 
study,  administration  of  25  mg/kg/day 
(LOEL)  in  the  diet  produced  an  increase 
in  dead  pups  and  lower  pup  weight 
among  survivors.  No  NOEL  could  be 
established.  In  a  3-generation 
reproduction  rat  study,  dietary 
administration  of  25  mg/kg/day  (LOEL) 
produced  an  increase  in  pups  cast  dead 
and  lower  pup  weight  among  survivors. 
No  NOEL  could  be  established.  Based 
on  the  NOEL  of  the  study,  an  oral  RfD 
of  0.03  mg/kg/day  was  derived. 

Signs  of  neurotoxicity,  including 
piloerection,  ataxia,  sensory  changes  in 
peripheral  nerves,  changes  in  locomotor 
activity,  salivation,  tremors,  and 
convulsions  were  observed  in  rats,  dogs, 
mice,  and  rabbits  given  acute  oral, 
intravenous  or  intraperitoneal  injections 
greater  than  or  equal  to  160  mg/kg.  In 
a  3-Hnonth  rat  inhalation  study,  0.1  mg/ 
L  (LOEL)  produced  behavioral  effects 
and  1  mgA<  produced  decreased 
locomotor  activity,  tremors,  and  other 
behavioral  changes.  No  NOEL  could  be 
established. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  resmethrin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  hepatic,  reproductive,  and 
neurological  toxicity  data  for  this 
chemical. 

Aquatic  acute  toxicity  values  for 
resmethrin  include  a  rainbow  trout  96- 
hour  LC50  of  0.275  ppb  (89  percent  a.i.), 
a  bluegill  sunfish  96-hour  LC50  of  0.750 
ppb  (89  percent  a.i.),  a  lake  trout  96- 
hour  LCjo  of  1.7  ppb  (84.5  percent  a.i.), 
and  a  fathead  minnow  96-hoar  LC30  of 
3.0  ppb.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
resmethrin  on  EPCRA  section  313 

Eursuant  to  EPCRA  section  313(d)(2)(C) 
ased  on  the  available  environmental 
toxicity  data  for  this  chemical. 

222.  Sethoxydim  (2-ll- 
(ethoxyintino)butyi}-S- 
l2leihyhhio)prof^}-3-hydmxy-2- 
cyclohexen-1-one)  (CAS  No.  074051-80- 


2)  (FIFRA  AI)  (Ref.  3).  Mild  anemia  (the 
LOEL  was  17.5  mg/kg/day:  the  NOEL 
was  8.9  mg/kg/day)  was  observed  in 
male  dogs  fed  sethoxydim  for  1-year. 
Based  on  the  NOEL,  EPA  derived  an 
oral  RfD  of  0.09  mg/kg/day.  Swollen 
liver  cells  (the  LOEL  was  117  mg/kg/ 
day:  the  NOEL  was  45  mg/kg/day)  were 
seen  in  mice  fed  sethoxydim  for  14 
wedcs.  Pathological  effects  in  the  liver 
(the  LOEL  was  45  mg/kg/day;  the  NOEL 
was  15  mg/kg/day)  were  noted  in  rats 
fed  sethoxydim  for  14  weeks. 
Nonneoplastic  liver  lesions  (the  LOEL 
was  54  mg/kg/day:  the  NOEL  was  18 
mg/kg/day)  were  observed  in  mice  fed 
sethoxydim  for  2  years.  Decreased 
phenosulfophthalein  (PSP)  clearance 
(the  NOEL  was  greater  than  3  mg/kg/ 
day;  the  LOEL  not  determined)  was 
noted  in  dogs  given  sethoxydim  in  the 
diet  for  26  weeks.  Decreased  PSP 
clearance  (the  LOEL  was  20  mg/kg/day; 
the  NOEL  was  2  mg/kg/day)  was  also 
noted  in  a  6-month  feeding  study  in 
dogs.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
sethoxydim  on  EPCRA  section  313 

Pursuant  to  EPCRA  section  313(d)(2)(B) 
ased  on  the  available  hematological, 
hepatic,  and  renal  toxicity  data. 

223.  Simazine  (CAS  No.  000122-34-9) 
(FIFRA  SR;  SDWA)  (Ref.  8).  Simazine  is 
a  triazine-fype  herbicide.  Chronic 
exposure  of  sheep  to  low  doses 
(approximately  1.4  to  6  mg/kg/day)  of 
simazine  caused  fatty  and  granular 
degeneration  in  the  liver,  and  increased 
SCOT  and  alkaline  phosphatase. 
Neuronopbagia,  diffiise  kidney 
degeneration,  diffuse  glial  proliferation 
and  degeneration  of  ganghon  cells  in  the 
cerebrum  and  medulla  were  also 
reported  in  these  animals.  Dogs  that 
received  1,500  ppm  (37.5  mg/kg/day) 
simazine  in  a  2-year  feeding  study  also 
had  slight  increases  in  serum  alkaline 

[>hosphatase  and  SCOT,  indicative  of 
iver  dainage. 

Sheep  tMt  received  1.4  mg/kg/day 
simazine  for  37  to  111  days  had  necrotic 
changes  in  the  germinal  epithelium  of 
the  testis  and  disturbances  in 
spermatogenesis. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  simazine  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  hepatic,  renal, 
neurological,  and  reproductive  toxicity 
of  this  chemical. 

224.  Sodium  azide  (CAS  No.  026628- 
22-8)  (CERCLA;  EPCRA  EHS;  RCRA  P) 
(Ref.  8).  Although  not  used  cUnically. 
sodium  azide  is  a  direct  acting 
vasodilator.  A  reduction  in  blood 
pressure  was  noted  in  hjrpertensive 
patients  orally  exposed  to  sodium  azide 
during  an  investigation  of  the  substance 
in  treating  cancer.  Reductions  in  blood 


pressure  were  also  reported  in  animals 
following  acute  exposure.  The  minimal 
hypotensive  dose  in  humans  has  been 
estimated  to  be  approximately  0.2  to  0.4 
»ig/kg  (0.0002  to  0.0004  mg/kg).  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  sodium  azide  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  ability  of  this 
substance  to  lower  blood  pressure. 

225.  Sodium  chlorite  {CAS  No. 
007758-19-2)  (FIFRA  AI)  (Ref.  3).  A 
decrease  in  erythrocyte  half-life  (the 
LOEL  was  100  ppm  or  7.3  mg/k^day; 
the  NOEL  was  50  ppm  or  3.65  mg/kg/ 
day)  was  observed  in  cats  administemd 
sodium  chlorite  in  the  drinking  water 
for  90  days.  Increase  In  glucose-6- 
phosphatase  dehydrogenase  activity, 
mean  corpuscular  volume  (MCV). 
osmotic  fragility,  and  acanthocytes  were 
observed  in  mice  administered  100  ppm 
(19  mg/kg/day)  in  the  drinking  water  for 
30  days.  In  another  30-day  drijiking 
water  study,  increased  g)ucose-&- 
phosphatase  dehydrogenase  activity. 
MCV,  and  osmotic  fragility  were  noted 
in  mice  administered  100  ppm  (19  rag/ 
kg/day).  The  NOEL  was  1.9  mg/kg/day. 
The  results  of  in  vitro  studies  show  that 
sodium  chlorite  can  result  in  oxidative 
damage  to  erythrocytes.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  sodium  chlorite  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hematological  toxicity  data. 

226.  Sodium  dicamba  (3,6-Dichloro-2' 
methoxybenzoic  acid,  sodium  salt)  (CAS 
No.  001982-69-0)  (RFRA  AJ)  (Ref.  3).  No 
toxicity  data  are  available  for  sodium 
dicamba.  However,  data  are  available  on 
dicamba  as  discussed  below.  In 
solution,  sodium  dicamba  will 
dissociate  into  sodium  ion  and  the 
dicamba  anion.  Decreased  fetal  body 
weights  and  increased  postimplantation 
loss  were  observed  in  the  offspring  of 
rabbits  receiving  10  mg/kg/day  on  days 

6  through  18  of  gestation.  The  LOEL  was 
10  mg/kg/day  and  NOEL  was  3  mg/kg/ 
day.  Based  on  the  NOEL.  EPA  dmived 
an  oral  RfD  value  of  0.03  mg/kg/day.  In 
a  separate  study,  disorders  of  oxidative 
phosphorylation  and  focal  necrosis  in 
the  heart  wen  observed  in  newborn  rats 
following  transplacental  exposure  to 
dicamba.  In  a  developmental  toxicity 
study,  an  increase  in  skeletal 
malformations  was  seen  in  the  offspring 
of  rets  orally  administered  64  mg/kg/day 
on  days  6  throu^  19  of  gestation.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  sodium  dicamba  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  toxicity  data  for 
dicamba. 
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227.  Sodium 
dimethyldithiocaibamate  (CAS  No. 
000128-04-1)  (FIFRA  AI)  (Ref.  3).  By 
analogy  to  potassium 
dimethyldithiocarbainate,  sodium 
dimethyldithiocarbamate  can 
reasonably  be  anticipated  to  cause 
fetotoxicity,  postimplantation  loss  and 
malfonnations.  Data  on  potassium 
dimethyldithiocaibamate  follows.  New 
Zealand  white  rabbits  given  38  mg/kg/ 
day  by  gavage  on  days  6  to  18  of 
gestation  exhibited  malalignment  of 
stemebratf;  total  postimplantation  loss, 
and  fetal  weight  decrement.  Also  at  this 
dose  level,  various  possible 
malfonnations  including  adactyly. 
gastroschisis,  short  tail,  anal  atresia, 
spina  bifida,  atelectasis,  costal  cartilage 
anomaly,  vertebral  anomaly  with/ 
without  rib,  caudal  vertebrea  anomaly, 
and  severe  stemebrae  malalignment  in  6 
of  52  fetuses  from  5  of  11  litters.  At  the 
77  mg/kg/day  dose  level,  there  was 
severe  fetal/embryo  lethality.  The  NOEL 
was  12.8  mg/kg/day.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
sodium  dimethyldithiocarbamate  on 
EPOIA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  developmental  toxicity  data 
for  the  analogue  potassium 
dimethyldithiocarbamate. 

228.  Sodium  fluoroacetate  (CAS.  No. 
000062-74-8)  (CERCLA;  EPCRA  EHS; 
FIFRA  SR;  RCRA  APP8;  RCRA  P)  (Ref. 
8).  In  a  13-week  oral  study  in  rats, 
gavage  administration  of  sodium 
fluoroacetate  (0.02  mg/kg/day)  resulted 
in  decreased  testis  weight  and  altered 
spermatogenesis  in  males  (the  NOAEL 
was  0.05  mg/kg/day).  In  addition, 
increased  heart  weight  was  noted  in 
females  and  males  administered  0.20 
mg/kg/day  of  sodium  fluoroacetate.  The 
increase  in  heart  weight,  however,  was 
only  accompanied  by  subacute,  minimal 
inflammation  (not  dose-related).  Also, 
fluorocitrate  levels  were  significantly 
increased  after  4  weeks  in  males 
administered  0.50  mg/kg/day  and  after 
13  weeks  in  both  male  and  female  rats 
administered  0.20  or  0.50  mg/kg/day. 
The  testicular  and  cardiac  effects  were 
reported  to  be  consistent  with  those 
noted  in  the  literature. 

A  case  study  reported  a  deliberate 
ingestion  of  an  unspecified  dose  of 
sodium  fluroacetate  by  a  healthy  female. 
The  woman  experienced  nausea, 
vomiting,  and  abdominal  pain  30 
minutes  after  ingestion,  with  subsequent 
seizures  occurring  60  minutes  after  the 
initial  onset  of  symptoms.  Neurological 
examination  after  2  weeks  revealed 
severe  cerebellar  dysfunction.  By  18 
months,  memory  disturbances  and 
depressive  behavior  {wrsisted. 
Inhalation  exposure  to  unspecified 
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levels  of  ^dium  fluoroacetate  caused 
salivation,  loss  of  speech,  violent 
convulsi^is.  and  coma  in  a  male 
worker.  Tihe  patient  ultimately 
recovered-  Neurological  effects  have 
also  beem  reported  in  rats  in  a  13-week 
oral  studv.  Four  of  20  female  rats  treated 
with  0.5d| mg/kg/day  (the  highest  dose 
tested)  e^ibited  convulsions  at  day  79. 
with  no  recurrences  for  the  remainder  of 
the  studyl  An  estimated  lethal  dose  of 
sodium  fluoroacetate  in  humans  ranges 
from  5  to  10  mg/kg. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  sodium 
fluoroacetate  on  EPCRA  section  313 
pursuantjto  EPCRA  section  313(d)(2)(B) 
based  onkhe  neurologic,  reproductive, 
and  myocardial  toxicity  data  for  this 
chemical! 

Measu^d  oral  LDw  values  of 
fluoroacetate  in  the  house  sparrow, 
redwingad  blackbird,  starUng  and 
golden  eigle  are  3.0. 4.22.  2.37,  and  1.25 
to  5  mg/lu,  respectively.  In  addition, 
measured  acute  toxicity  data  for 
mammalian  wildlife  include  an  oral 
LDso  of  0|22  to  0.44  mg/kg  for  mule 
deer,  an  oral  LDso  of  1.41  mg/kg  for  male 
ferrets,  aiid  an  oral  LDjo  of  0.5  to  1.0 
mg/kg  for  bears.  EPA  believes  that  there 
is  sufficient  evidence  for  listing  sodium 
fluoroacetate  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(C) 
based  on  the  environmental  toxicity 
data  for  tfiis  chemical. 

229.  Sodium  hypochlorite  (CAS  No. 
007681-32-9)  (CERCLA)  (Ref.  8).  Aquatic 
acute  tojjicity  data  for  sodium 
hypochlorite  include  a  9^-hour 
measured  LCjo  of  100  ppb  for  bluegill 
and  a  96-hour  measured  LCso  of  80  ppb 
for  fathe4d  minnow.  In  addition,  the  96- 
hour  measured  LCso  values  for  non- 
standard test  species  range  from  32  ppb 
for  cohosalmon  to  82  ppb  for  Pacific 
sand  lance.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  sodium 
hypochlorite  on  EPCRA  section 
313(d)(21(C)  based  on  the  available 
ecotoxictty  data  for  this  chemical. 

230.  Sbdium  nitrite  (CAS  No.  007632- 
00-0)  (CtRCLA)  (Ref.  8).  Sodium  nitrite 
causes  conversion  (oxidation)  of 
hemoglobin  to  methemoglobin. 
Methenmglobin  caimot  combine 
reversibly  with  oxygen  and  its  formation 
can  cause  anemic  hypoxia  which  may 
lead  to  intense  cyanosis.  Infants  are 
particullirly  susceptible  to  this  effect 
because 'of  their  higher  stomach  pH. 
immature  enzyme  systems,  the  reduced 
capacity  of  newborn  erythrocytes  to 
reduce  methemoglobin  to  hemoglobin, 
and  the  Increased  rate  of  nitrite-induced 
oxidaticp  of  fetal  hemoglobin  to 
methem|Dglobin  (approximately  twice 
the  rate  lof  adult  hemoglobin  oxidation). 
Coma  ai  id  methemoglobinemia/ 
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carboxyhemoglobinemia  were  reported 
in  a  human  that  received  sodium  nitrite 
(71  mg/kg)  orally.  In  animal  studies, 
methemoglobinemia  was  reported  in 
dogs  that  received  an  intravenous  dose 
of  30  mg/kg  sodium  nitrite  and  in  rats 
administered  a  10  mg/kg  dose  of  sodium 
nitrite  subcutaneouslv. 

Fetotoxicity  (fetal  death)  was  reported 
following  oral  exposure  of  pregnant  rats 
to  sodium  nitrite  (30  mg/kg/day)  during 
gestation  days  1  through  22.  In  mice 
exposed  orally  to  80  mg/kg/day  during 
gestation  days  6  to  15  there  was 
increased  preimplantation  loss  and  fetal 
death,  and  in  mice  exposed  to  a  lower 
dose  (20  mg/kg/day)  during  gestation 
days  1  to  14.  abnormalities  of  the  blood 
or  lymphatic  system  were  reported  in 
offspring.  In  oflfspring  of  rats  orally 
exposed  to  26  to  256  mg/kg/day  during 
pregnancy  (gestation  days  1  throueh  22) 
anchor  during  lactation  (20  to  21  days 
after  birth),  effects  on  growth  including 
biochemical  and/or  metabolic  changes 
were  noted. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  sodium  nitrite  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  chronic  hematological  and 
developmental  toxicity  data  for  this 
chemical. 

231.  Sodium  pentachlomphenate 
(CAS  No.  000131-52-2)  (FIFRA  AI)  (Ref. 
3).  Pentachlorophenol  has  been 
classified  by  EPA  as  a  Group  B2 
compound,  i.e.,  a  probable  human 
carcinogen.  This  was  based  on 
occurrence  of  increased  combined 
incidence  of  hemangiosarcomas,  liver 
tumors,  and  pheochromocytomas  in 
female  mice.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  sodium 
pentachlorophenate  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
carcinogenicity  data  for  its  parent 
compound,  pentachlorophenol. 

Aquatic  acute  toxicity  values  for 
sodium  pentachlorophenate  include  a 
rainbow  trout  96-hour  LCjo  of  55  ppb. 
a  bluegill  96-hour  LCso  of  44  ppb,  a 
fathead  minnow  96-hour  LCso  of  20 
ppb,  and  a  shrimp  96-hour  LCso  of  84 
ppb.  EPA  believes  that  there  is  sufficient 
evidence  for  listing  sodium 
pentachlorophenate  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 

232.  Sodium  o-phenylphenoxide 
(CAS  No.  000132-27-4)  (CERCLA;  L\RC) 
(Ref.  8).  Sodium  o-phenylphenoxide  has 
been  classified  by  LARC  as  a  Group  2B 
compound;  i.e.,  the  substance  is 

Eossibly  carcinogenic  in  humans.  EPA 
elieves  that  there  is  sufficient  evidence 


for  listing  sodium  o-phenylphenoxide 
on  EPCRA  section  313  purs\iant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  carcinogenicity  data  for  this 
chemical. 

233.  Sodium  2-pyridinethioI-l -oxide 
(CAS  No.  015922-78-8)  (FIFRA  AI)  (Ref. 
3).  New  Zealand  white  rabbits  were 
tested  with  test  material  dermally  on 
days  6  to  18  of  gestation.  At  0.5  mg/kg/ 
day,  pups  exhibited  missing  or  defective 
vertebrae,  ribs  and  stemebrae.  No  NOEL 
was  established.  EPA  beUeves  that  there 
is  sufficient  evidence  for  listing  sodium 
2-pyridinethioI-l-oxide  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  toxicity  data  for  this 
chemical. 

234.  Strychnine  and  salts  (CERCLA; 
EPCRA  EHS;  FIFRA  SR;  RCRA  APP8; 
RCRA  P)  (Ref.  8).  Strychnine  salts  will 
dissociate  in  aqueous  solutions  to  yield 
soluble  strychnine.  Strychnine,  an 
alkaloid,  can  cause  violent  convulsions 
in  humans.  Other  effects  include 
agitation,  hypertonicity  of  muscles,  and 
painful  muscle  spasms.  Renal  failure 
and  respiratory  paralysis  generally 
ensues,  from  severe  or  prolonged 
convulsions.  A  potentially  lethal  oral 
dose  in  a  small  child  is  5  to  10  mg.  llie 
lethal  oral  dose  for  an  adult  may  be  as 
low  as  30  mg.  Similar  effects  have  also 
been  reported  in  animals  exposed  at 
lethal  doses  ranging  from  0.25  to  2.35 
mg/kg  via  oral  and  parenteral  routes  of 
exposure.  EPA's  exposure  analysis 
indicates  that  strychnine  and  strychnine 
salts  concentrations  are  likely  to  exist 
beyond  facility  site  boundaries,  as  a 
result  of  continuous,  or  frequently 
recurring  releases,  at  levels  that  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  strychnine 
and  salts  as  a  category  on  ETCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  available 
acute  toxicity  and  exposure  data  for  this 
chemical. 

EPCRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufactures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  towards 
the  manufacturing  threshold  for  that 
category.  When  filing  reports  for 
chemical  categories,  the  releases  are 
determined  in  the  same  manner  as  the 
thresholds.  One  report  if  filed  for  the 
category  and  all  releases  are  reported  on 
this  form. 


235.  Sulfur  dioxide  (CAS  No.  007446- 
09-5)  (CERCLA:  EPCRA  EHS)  (Ref.  8). 
Acid  precipitation  occurs  in  large 
regions  of  the  Eastern  United  States  and 
Canada.  Europe,  and  Japan.  This 
widespread  occurrence  of  acid 
precipitation  and  dry  deposition  results 
in  lai^  part  from  man-made  emissions 
of  oxides  of  sulfur  (e.g..  sulhir  dioxide) 
and  oxides  of  nitrogen.  These 
substances  are  transformed  in  the 
atmosphere  into  sulfuric  acid  and  nitric 
acid,  transported  over  great  distances 
and  deposited  on  vegetation,  soils, 
surface  waters,  and  materials.  These 
substances  are  transferred  from  the 
atmosphere  into  ecosystems  by  the 
absorption  of  gases,  the  impaction  and 
gravitational  settling  of  fine  aerosols  and 
coarse  particles  and,  precipitation. 

Acids  contained  in  polluted  snow  are 
released  as  contaminated  meltwater. 
The  resulting  release  of  fwllutants  can 
cause  major  or  rapid  changes  in  the 
acidity  of  streams  and  lake  waters. 
Interference  with  normal  reproduction 
in  fish  populations  is  induct  by  acidity 
of  lake  and  stream  waters.  Reproduction 
of  frogs  and  salamandere  is  also 
inhibited  by  atmospheric  acidification 
of  surface  waters. 

Atmospheric  deposition  of  sulfuric 
acid  and  nitric  acid  can  cause  serious 
damage  to  cropw  and  forests.  Biological 
effects  include  induction  of  necrotic 
lesions,  loss  of  nutrients  due  to  leaching 
from  foliar  organs,  accelerated  erosion 
of  waxes  and  leaf  surfaces,  and 
interference  with  normal  reproductive 
processes.  Acidification  decreases  the 
rate  of  many  soil  processes  such  as 
nitrogen  fixation  and  the  breakdown  of 
organic  matter. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  sulfur  dioxide  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data  for 
this  chemicaL 

Limited  data  on  long-term  human 
exposure  to  sulfuric  add  with  respect  to 
occupational  settings  are  available. 
Recent  studies  suggest  that  sulfuric  add 
aerosols  at  levels  as  low  as  0.02  to  0.04 
mg/m3  may  cause  significant  effieds  on 
liug  function  in  humans.  Effects  noted 
indude  increased  risk  of  chronic 
bronchitis  in  smokers  and  reduced 
tracheobronchial  clearance  rate.  Other 
studies  suggest  that  sulfuric  add  at 
concentrations  as  low  as  0.04  mg/m^ 
may  ad  synergistically  with 
copoUutants  such  as  ozone.  NOj.  and 
metal  particulates  in  causing  decreased 

Eulmonary  diffusing  capadty  and 
ronchial  hypersensitivity.  Tliese  effects 
are  presumably  attributable  to  the  addic 
and  oxidative  properties  of  sulfuric 
add,  and  are  therefore  pH  and 


concentration  dependent.  EPA  believes 
that  there  is  sufficient  evidence  for 
Usting  sulfur  dioxide  on  EPCRA  sedion 
313  pursuant  to  EPCRA  sedion 
313(d)(2)(B)  based  on  the  available 
chronic  toxicity  data  for  sulfuric  acid, 
the  hydrolysis  produd  of  sulfur  dioxide. 

Sulfur  dioxide  is  regulated  under 
Title  I  of  the  CAA  (Provisions  for 
Attainment  and  Maintenance  of 
National  Ambient  Air  Quality 
Standards)  and  Title  IV  of  the  CAA 
(Acid  Deposition  Control).  In  addition 
to  this  proposal  to  add  sulfur  dioxide  to 
EPCRA  sedion  313,  in  Units  IV.B.3^ 
and  179,  EPA  is  proposing  tO'adrfiwo 
other  chemicals,  carbon  mono»de  and 
nitrogen  dioxide,  that  are  regulated 
under  Title  I  of  the  CAA.  Extensive  data, 
which  are  highly  technical,  are  colleded 
on  these  chemicals  as  required  by  the 
CAA.  EPA  requests  comment  on  the 
following:  (1)  Is  the  information 
colleded  under  the  CAA  suffident  for 
public  right-to-know  purposes;  and  (2) 
suggestions  on  how  the  data  colleded 
on  these  chemicals  pursuant  to  CAA 
Titles  I  and  IV  could  be  used  to  meet  the 
purposes  of  EPCRA  sedion  313. 

236.  Sulfur  trioxide  (CAS  No.  007446- 
11-9)  (EPCRA  EHS)  (Ref.  8).  L\RC  has 
classified  sulfur  trioxide  in  Group  1,  i.e., 
the  chemical  is  cardnogenic  to  humans 
based  on  sufficient  evidence  of 
carcinogenicity  in  humans.  EPA    . 
believes  that  there  is  sufficient  evidence 
for  listing  sulfur  trioxide  on  EPCRA 
sedion  313  pursuant  to  sedion 
313(d)(2)(B)  based  on  the 
carcinogenidty  data  for  this  chemical. 

Acid  precipitation  occurs  in  large 
regions  of  the  Eastern  United  States  and 
Canada,  Europe,  and  Japan.  This 
widespread  occurrence  of  add 
precipitation  and  dry  deposition  resuhs 
in  large  part  from  man-made  emissions 
of  oxides  of  sulfur  (e.g..  sulfur  trioxide) 
and  oxides  of  nitrogen.  These 
substances  are  transformed  in  the 
atmosphere  into  sulfuric  add  and  nitric 
acid,  transported  over  great  distances 
and  deposited  on  vegetation,  soils, 
surface  water,  and  materials.  These 
substances  are  transferred  from  the 
atmosphere  into  ecosystems  by  the 
absorption  of  gases,  the  impadion  and 
gravitational  settling  of  fine  aerosols  and 
coarse  particles  and.  precipitation. 

Acids  contained  in  polluted  snow  are 
released  as  contaminated  meltwater. 
The  resulting  release  of  pollutants  can 
cause  m&joT  or  rapid  changes  in  the 
addity  of  streams  and  lake  waters. 
Interference  with  normal  reproduction 
in  fish  populations  is  induced  by  acidity 
of  lake  and  stream  waters.  Reproduction 
of  frogs  and  salamanders  is  also 
inhibited  by  atmospheric  addificatioo 
of  surface  waters. 


Atmospheric  deposition  of  sulfuric 
acid  a)id  nitric  acid  can  cause  serious 
damage  to  crops  and  foiests.  Biological 
effects  include  induction  of  necrotic 
lesions.  loss  of  nutrients  due  to  leaching 
from  foliar  organs,  accelerated  erosion 
of  waxes  and  leaf  surfaces,  and 
interference  with  normal  reproductive 
processes.  Acidification  decreases  the 
rate  of  many  soil  processes  such  as 
nitrogen  fixation  and  the  breakdown  of 
organic  matter. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  sulfur  trioxide  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
available  environmental  toxicity  data  for 
this  chemical. 

Limited  data  on  long-term  human 
exposure  to  sulfuric  acid  with  respect  to 
occupational  settings  are  available. 
Recent  studies  suggest  that  sulfuric  acid 
aerosols  at  levels  as  low  as  0.02  to  0.04 
mg/m^  may  cause  significant  effects  on 
lung  function  in  humans.  Ejects  noted 
include  increased  risk  of  chronic 
bronchitis  in  smokers  and  reduced 
tracheobronchial  clearance  rate.  Other 
studies  suggest  that  sulfuric  acid  at 
concentrations  as  low  as  0.04  mg/m^ 
may  act  synergistically  with 
copollutants  such  as  ozone,  NO2,  and 
metal  particubtes  in  causing  decreased 
pulmonary  diffusing  capacity  and 
bronchial  hypersensitivity.  These  eQects 
are  presumably  attributable  to  the  acidic 
and  oxidative  properties  of  sulfuric 
acid,  and  are  therefore  pH  aiKl 
concentration  dependent.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  sulfur  trioxide  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
chronic  toxicity  data  for  sulfuric  acid, 
the  hydrolysis  product  of  sulfur 
trioxide. 

237.  Sulfuryl  fluoride  (Vikane)  (CAS 
No.  002699-79-«)  (FIFRA  AI)  (Ref.  3). 
The  primary  effects  of  sulfuryl  fluoride 
in  humans  are  respiratory  irritation  and 
central  nervous  system  depression, 
followed  by  excitation  and  possibly 
convulsions.  Rabbits  exposed  via 
inhalation  (6  hours/day.  5  days/week, 
for  2  weeks)  to  sulfuryl  fluoride  showed 
hyperactivity,  convulsions  and 
vacuolatioa  of  the  cerebrum  at  600  ppm 
(2.5  mg/L).  Renal  lesions  were  present 
in  all  rats  exposed  by  inhalation  (6 
hours/day,  5  days/ week,  for  2  weeks)  to 
600  ppm  (2.5  mg/L)  sulfuryl  fluoride. 
Minimal  renal  changes  were  noted  in 
rats  exposed  to  300  ppm  (1252  mg/L), 
whereas  no  efiiacts  occurred  at  IQO  ppm 
(4.2  mg/L).  Convulsions  at  near  lethal 
concentrations  were  reported  in  rabbits, 
mice,  and  rats.  In  a  30-day  inhalation 
study,  lost  of  control,  tremors  of  the 
hind  quarters,  and  histopathological 


changes  ir  the  lung,  liver,  and  kidney 
were  repoi  ted  in  rabbits  exposed  to  400 
ppm  (1.6 1  ig/L)  for  7  hours/day.  5  days/ 
week  for  5  weeks.  The  NOEL  was  200 
ppm  (0.83  mg/L).  Cerebral  vacuolation 
and/or  ma  acia  and  inflammation  of 
nasal  tissu  as  were  observed  in  rabbits 
exposed  h  t  inhalation  to  100  or  300 
ppm  (0.4  ( r  1.25  mg/L)  for  13  weeks. 
The  NOEI^  was  30  ppm  (0.125  mg/L). 
Rats  exposed  by  inhalation  to  100  to  600 
ppm  (0.4  to  0.25  mg/L)  sulfuryl  fluoride 
for  13  wee  a  developed  mottled  teeth 
(indicativ(  of  fluoride  toxicity),  renal 
and  respir  itory  ejects,  and  cerebral 
vacuolatio  a.  EPA  believes  that  there  is 
sufficient  1  evidence  for  listing  sulfuryl 
fluoride  01 1  EPCRA  section  313  pursuant 
to  EPCRA  sectiMi  313(d)(2)(B)  based  on 
the  availal  ile  neurological,  renal,  and 
respiratory  toxicity  data  for  this 
chemical. 

238.  Suhrofos  (O-Ethyl  0-[4- 
(methyhhk))phenyi]  phosphorodithioic 
acid  S-prdpyl  ester)  (CAS  No.  035400- 
43-2)  (FIF*A  AI)  (Ref.  3).  The  acute 
dermal  rabbit  LD90  is  between  745  mg/ 
kg  and  994  mg/kg.  Ataxia,  tremors,  and 
diarrhea  were  observed.  In  a  28-day 
dietary  study,  administration  of  1  tog/ 
kg/day  produced  decreased  red  blood 
cell  and  b|ain  cholinesterase  activity. 
The  NOEL  was  0.1  mg/kg.  Dietary 
administration  of  15  mg/kg/day  for  3 
months  prbduced  hyperactivity  in 
female  rati.  The  NOEL  was  5  mg/kg/ 
day.  In  thf  same  study.  5  mg/kg/day 
produced  red  blood  cell  and  brain 
cholinesterase  inhibition  in  both  sexes. 
The  cholii^esterase  NOEL  was  1.5  mg/ 
kg/day.  F46  blood  cell  and  brain 
cholinesterase  inhibition,  diarrhea, 
vomiting,  end  some  hind  limb  paralysis 
were  seen  in  dogs  orally  administered  5 
mg/kg/da][  (LOEL)  for  3  months.  The 
NOEL  wai  0.5  mg/kg/day.  In  a  22- 
month  dietary  mouse  study,  plasma  and 
red  blood  cell  cholinesterase  were 
inhibited  ft  3.25  mg/kg/day.  The  NOEL 
was  0.325jmg/kg/day.  Plasma,  red  blood 
cell,  and  brain  cholinesterase  inhibition 
were  seen;at  a  dietary  administration  of 
2.5  mg/kglday  (LOEL)  in  a  2-year  dog 
study.  Tb)  NOEL  was  a25  mg/kg/day. 
Based  on  0iis  study,  an  oral  RiD  of  0i)03 
mg/kg/dat  was  derived.  Dietary 
administrition  of  3  mg/kg/day  (LOEL) 
produced  plasma  and  red  blood  cell 
choUnestvase  depression  in  a  2-year  rat 
study.  Th#  NOEL  wras  0.3  mg/kg/day. 

Increased  unossified  stemebiae  were 
observed  in  the  offspring  of  rats  given 
10  mg/kgAlay  (LOEL)  by  gavage  during 
days  6  to  i  5  of  gestation.  No  NOEL  was 
established. 

EPA  believes  that  there  is  sufficient 
evidence  (or  listing  sulprofos  on  EPCRA 
section  3li3  pursuant  to  EPCRA  section 
313(d)(2)(^)  based  on  the  available 


neurological  and  developmental  toxicity 
data  for  this  chemical. 

The  aquatic  acute  values  for  sulprofos 
include  bluegill  96-hour  LCso  value  of 
1.03  ppm  and  11  ppm  (technical 
product).  The  channel  catfish 
bioconcentration  factor  for  whole  fish  is 
704  to  1006.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  sulprofos 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(C)  based  on 
the  available  environmental  toxicity 
data  and  the  potential  for 
bioconcentration. 

239.  Tebuthiuron  (N-[5-{l.l- 
Dimethylethyl)-l,3,4-thiadiazol-2-yl)- 
N.N'-dimethylurea)  (CAS  No.  034014- 
18-1)  (FIFRA  AI)  (Ref.  3). 
Administration  of  25  mg/kg/day  (LOEL) 
on  days  6  through  18  of  gestation 
produced  reduced  body  weights  in 
offspring  of  rabbits.  The  NOEL  was  10 
mg/kg/day.  In  a  3-month  rat  study, 
dietary  administration  of  125  mg^g/day 
(LOEL)  produced  growth  suppression 
and  pancreatic  lesions.  The  NOEL  was 
50  mg/kg/day.  In  a  2-generation  rat 
reproduction  study,  depressed  body 
weight  gain  was  observed  in  the  female 
parental  generation  at  14  mg/kg/day. 
The  NOEL  was  7  mg/kg/day.  Based  on 
the  NOEL  of  the  study,  an  oral  RID  of 
0.07  mg/kg/day  was  derived.  In  a  3- 
generation  rat  reproduction  study, 
decreased  body  weight  was  observed  in 
the  offspring  of  animals  administered  20 
mg/kg/day  (LOEL).  No  NOEL  was 
established.  Dietanr  administration  of  40 
mg/kg/day  to  rats  for  2  years  produced 
growth  suppression.  The  NOEL  was  20 
mg/kg/day.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
tebuthiuron  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data  for  this  chemical. 

240.  Tefluthrin  (CAS  No.  079538-32- 
2)  (FIFRA  AI)  (Ref.  3).  Delayed 
ossification  was  seen  in  the  offspring  of 
rats  administered  5  mg/kg/day  (LOQ,) 
orally  on  days  7  through  16  of  gestation. 
The  NOEL  was  3  mg/kg/day. 

In  a  3— month  rat  study,  dietary 
administration  of  10  mg/kg/day 
produced  plasma,  red  blood  cell,  and 
brain  cholinesterase  inhibition.  The 
NOEL  was  5  mg/kg/day.  In  a  6-month 
dog  study,  dietary  adniinistration  of  10 
mg/kg/day  (LOEL)  produced  plasma 
cholinesterase  inhibitioa.  The  N(%L 
was  1  mg/kg/day. 

In  a  21-day  rat  dietary  study, 
administration  of  20  mg/kg/day  (LC^L 
for  females)  produced  decreased  platelet 
counts,  increased  white  blood  ceil, 
lymphocyte,  and  neutrophil  counts  in 
males  and  females.  The  NOEL  for 
females  was  5  mg/kg/day.  Increased 
absolute  and  relative  liver  weights  were 
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observed  at  5  mg/kg/day  in  males,  thus 
no  NOEL  could  be  established  for  males. 
Dietary  administration  of  10  mg/kg/day 
(LOEL)  for  3  months  to  rats  pn^uced 
increased  absolute  liver  weights, 
decreased  bilirubin  levels,  and 
hepatocellular  hypertrophy.  The  NOEL 
was  5  mg/kg/day.  In  a  6-month  dog 
study,  dietary  administration  of  10  mg/ 
kg/day  (LOEL)  produced  hepatotoxidty 
(effects  not  reported).  The  NOEL  was  1 
mg/kg/day.  In  a  2-year  mouse  study, 
dietary  administration  of  13.5  mg/kg/ 
day  produced  Uver  necrosis.  Hie  NOEL 
was  3.4  m^kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  tefluthrin  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental,  neurological,  hepatic, 
and  hematological  toxicity  data  for  this 
chemical. 

Aquatic  acute  toxicity  values  for 
tefluthrin  include  a  rainbow  trout  96- 
hour  LCm  of  0.06  ppb,  a  bluegill  96- 
hour  LCso  of  0.13  ppb,  a  sheepshead 
minnow  96-hour  LC30  of  0.13  ppb,  a 
daphnid  48-hour  EC50  of  0.07  ppb,  and 
a  mysid  96-^our  ECjo  of  0.053  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  teflurin  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 

241.  Temephos  (CAS  No.  003383-96- 
8)  (FIFRA  AI)  (Ref.  3).  Temephos  is  a 
cholinesterase  inhibitor  in  many 
mammalian  species.  The  LOELs  at 
which  the  cholinesterase  inhibition  was 
observed  ranged  firom  0.3  to  10  m^kg/ 
day.  However,  human  subjects  that 
ingested  256  mg/day  for  5  days  or  64 
mg/day  for  4  weeks  showed  no  clinical 
signs  or  effects  on  plasma  or  red  blood 
cell  cholinesterase  activities.  Dietary 
exposure  of  rats  to  350  mg/kg/day  for  90 
days  resulted  in  cholinesterase 
inhibition  only;  no  clinical  signs  were 
reported.  Rabbits  and  guinea  pigs 
tolerated  10  mg/kg/day  for  extended 
periods  without  clinical  effects,  and 
dogs  tolerated  3  to  4  mg/kg/day,  the 
hi^est  dose  tested.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
temephos  on  EPCRA  section  313 

Pursuant  to  EPCRA  section  313(d)(2)(B) 
ased  on  the  available  neurological 
toxicity  data. 

242.  Terbacil  (5<hloro-3-(l,l- 
dimethylethyl)'6-methyl-  2.4-ltH,3Hh 
pyrimidinedidne)  (CAS  No.  005902-51- 
2)  (FIFRA  AI)  (Ref.  3).  Decreases  in  the 
number  of  implantations  and  live 
fetuses,  were  observed  in  rats 
administered  62.5  mg/kg/day  (LOEL) 
orally  for  days  6  to  15.  Tlie  NOEL  was 
12.5  mg/kg/day.  Significantly  reduced 
body  wei^ts  were  observed  in  the 


offspring  of  rabbits  orally  administered 
600  mg/kg/day  (LOEL)  orally  on  days  6 
to  18  of  gestation.  The  NOEL  was  200 
mg/kg/day. 

In  a  2-week  rat  dietary  study, 
administration  of  1 ,000  mg/kg/day 
produced  increased  absolute  and 
relative  liver  weights.  In  a  3-month  rat 
dietary  study,  administration  of  25  mg/ 
kg/day  (LOEL)  produced  increased  liver 
weights  and  vacuolization  and 
hypertophy  of  hepatocytes.  The  NOEL 
was  5  mg/kg/day.  In  a  1-year  dog  study, 
dietary  administration  of  48  mg^g/day 
to  males  and  12  (LOEL)  and  48  m^g/ 
day  to  females  produced  increased 
alkaline  phosphatase  and  alanine 
transaminase  levels.  The  NOEL  was  3 
mg/kg/day.  In  a  2-year  dog  study, 
dietary  administration  of  6.25  mg/kg/ 
day  (LOEL)  produced  slight  increases  in 
liver  weights,  elevated  alkaline 
phosphatase  levels,  and  increased 
thyroid-to-body-weight  ratios.  Tlie 
NOEL  was  1.25  mg/kg/day.  Based  on  the 
NOEL,  an  oral  RfD  of  0.013  mg/kg/day 
was  established.  Hypertrophy  of 
centrilobular  hepatocytes  was  observed 
in  male  mice  administered  162.5  mg/kg/ 
day  (LOEL)  in  the  diet.  The  NOEL  was 
6.5  mg/kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  terbacil  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hepatic  and  developmental  toxicity  data 
for  this  chemical. 

243.  Tetracycline  hydrochhride  (CAS 
No.  000064-75-5)  (CAL)  (Ref.  8). 
Tetracycline  hydrochloride  is  widely 
used  as  an  antibiotic  for  the  treatment 
of  many  common  infections.  The 
average  oral  adult  dose  for  most 
infections  is  1  to  2  grams  per  day  in 
equally  divided  doses.  The  most 
frequent  adverse  reactions  to  orally 
administered  tetracycline  hydrochloride 
are  gastrointestinal  effects  including 
nausea,  vomiting,  diarrhea,  bulky  loose 
stools,  and  abdominal  discomfort. 
Photosensitivity,  manifested  as  an 
exaggerated  sunburn  reaction  on  sim- 
exposed  areas  of  the  body  has  occurred 
following  oral  therapy  with  tetracycline 
hydrochloride.  Photosensitivity 
reactions  of  this  type  generally  develop 
within  a  few  minutes  to  several  hours 
after  sun  exposure  and  usually  persist  1 
to  2  days  after  discontinuance  of 
tetracycline  hydrochloride. 

Manufacturers  of  tetracycline 
hydrochloride  state  that  this  substance 
should  not  be  used  in  women  during  the 
last  half  of  pregnancy  or  in  children 
younger  than  8  jrears  of  age  unless  other 
appropriate  drugs  are  ineffective  or 
contraindicated.  The  American 
Academy  of  Pediatrics  recommends  that 
tetracycline  hydrochloride  be  used  only 


in  children  who  are  9  years  of  age  or 
older,  except  under  unusual 
circumstances.  Use  of  tetracycline 
hydrochloride  in  pregnant  women  or 
infants  has  resulted  in  retardation  of 
skeletal  development  and  bone  growth 
in  the  fetus  or  child.  Because 
tetracycline  hydrochloride  localizes  in 
the  dentin  and  enamel  of  developing 
teeth,  use  of  this  substance  during  tooth 
development  may  cause  enamel 
hypoplasia  and  permanent  yellow-gray 
to  brown  discoloration  of  the  teeth.  Use 
of  tetracycline  hydrochloride  may  result 
in  discoloration  of  the  deciduous  teeth 
of  children  if  the  substance  is  used 
during  pregnancy  or  in  children  up  to 
4  to  6  months  of  age.  These  effects  are 
most  common  following  long-term  use 
of  tetracycline  hydrochloride  but  have 
occured  following  repeated  short-term 
use.  Premature  infants  treated  with 
tetracycline  have  demonstrated  a  40 
percent  depression  of  bone  growth.  This 
effect  is  readily  reversible  if  exposure  to 
the  substance  is  short. 

Intraperitoneal  injection  of  85  mg/kg/ 
day  on  days  14  to  18  of  gestation  has 
resulted  in  abortion  and  extra 
embryonic  structures  in  rat  offspring. 
Subcutaneous  injection  of  48  mg/kg/day 
on  days  16  through  20  of  gestation  and 
intramuscular  injection  of  40  mg/kg/day 
to  rats  on  days  10  through  15  of 
gestation  resulted  in  embryo/ 
fetotoxidty.  Exposure  to  50  mg/kg/day 
on  days  7  to  15  of  pregnancy  resulted 
in  postimplantation  loss  and  fetotoxicity 
in  rats.  Exposure  to  85  mg/kg/day  on 
days  7  to  15  of  pregnancy  resulteid  in 
abortion  in  rats.  Fetotoxicity  was 
observed  In  mice  receiving  86  mg/kg/ 
day  of  tetracycline  hydrochloride  on 
days  8  to  13  of  gestation. 

EPA  believes  that  there  is  suffident 
evidence  for  listing  tetracycline 
hydrochloride  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data  and  other  chronic  toxicity 
data  for  this  chemical. 

244.  Tetramethrin  (2J-Dimethyl-3-(2- 
methyl- 1  -pro pen  y]) 
cyclopropanecarboxylic  acid 
(1.3,4,5,6.7-hexahydro-1.3-dioxo-2-H- 
isoindo!-2-yl)methyl  ester  (CAS  No. 
007696-12-0)  (FIFRA  AI)  (Ref.  3). 
Depression,  salivation,  ataxia,  lethargy, 
and  convulsions  were  observed  in  acute 
rat  studies  in  which  the  oral  LDm  values 
were  greater  than  or  equal  to  4,400  mg/ 
kg.  Tremors,  exdtement,  and  increased 
urine  volume  were  observed  m  an  acute 
dermal  rat  study  in  which  the  LDm  was 
greater  than  2,500  mg/kg.  Tremors, 
ataxia,  dyspnea,  gastointestinal 
hypermotility,  and  diarrhea  were 
observed  in  rats  and  mice  administered 
tetramethrin  subcutaneously  or 
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intraperitonealy.  The  LDso  was  greater 
than  500  mg/kg.  In  a  6-aionth  dog 
dietary  study,  administration  of  62.5 
mg/kg/day  produced  nervouseness  and 
tremors.  The  NOEL  was  31.25  mg/kg/ 
day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  tetramethrin  on 
EPOIA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  neurological  toxicity  data  for 
this  chemical 

Aquatic  acute  toxidtv  values  for 
tetramethrin  include  a  bluegill  96-hour 
LCso  of  21  ppb  (mixed  isomers, 
technical  product)  and  69  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  tetramethrin  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data  for  this 
chemical. 

245.  Tetrasodium 
eihylenediaminetetTaacetate  (CAS  No. 
000064-02-8)  (FIFRA  AI)  (Ref.  3). 
Increased  occurrence  of  13th 
rudimenta^  ribs  was  observed  in  the 
o^pring  of  tats  orally  administered  5 
mg/kg/day  (LOEL).  No  NOEL  was 
established  and  the  dosing  duration  was 
not  repiuted.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
tetrasodium 

ethylenediaminetetraacetate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
developmental  toxicity  data  fi^  this 
chemical. 

246.  Thiabendazole  (2-{4-Thia2olyl)- 
iH-benzimidazole)  (CAS  No.  000148-79- 
8)  (FIFRA  AI)  (Ref.  3).  Oral 
administration  of  600  mg/kg/day  {IGEL) 
to  rats  on  da3r8  6  through  15  of  gestation 
produced  cleft  palate  and  open  eyes. 
Musculoskeletal  abnormalities  were 
observed  In  the  offspring  of  mice  orally 
administered  240  mg/kg  on  day  9  of 
gestation.  Musculoskeletal 
abnormalities  were  also  observed  in  the 
offspring  of  rats  mally  administered  296 
mg/kg/day  on  days  8  through  15  of 
gestation.  Decreased  litter  size,  and  skin 
abnormalities  were  observed  in  the 
offspring  of  rats  orally  administered  667 
mg/kg/day  on  days  8  through  15  of 
gestation.  Oral  administration  of  1,300 
mg/kg/day  produced  musculoskeletal 
abnormalities  and  fetal  death  in  the 
offspring  of  mice.  Oral  administration  of 
2,400  mg/kg/day  on  day  11  of  gestation 
produced  craniofacial  abnormalities  in 
the  offispring  of  mice.  EPA  believes  there 
is  sufficient  evidence  far  listing 
thiabendazole  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  available  developmental 
toxicity  data  for  this  chemical. 

Aquatic  acute  toxicity  values  for 
thiabendazole  include  a  rainbow  trout 
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96-hour  Lpjo  of  560  ppb,  a  daphnid  48- 
hour  ECso  of  0.31  ppb,  and  a  mysid  96- 
hour  LC50  pf  340  ppb.  EPA  believes  that 
there  is  su|Ecient  evidence  for  listing 
thiabendazole  on  EPCRA  section  313 

Eursuant  tb  EPCRA  section  313(d)(2)(C) 
ased  on  the  available  environmental 
toxicity  data. 

247.  Thiabendazole,  hypophosphite 
salt  (2-{4-qiiazolyl)  benzimidazole, 
hypophosphite  salt)  (CAS  No.  028558- 
32-9)  (FlrftA  AI)  (Ref.  3).  Few  toxicity 
data  are  available  on  thiabendazole, 
hypophosphite  salt.  However,  data  are 
available  dn  the  parent  compound. 
thiabendazole,  as  discussed  below. 

Oral  adipinistration  of  600  mg/kg/day 
(LOEL)  to  rats  on  days  6  throu^  15  of 
gestation  produced  cleft  palate  and  open 
eyes.  Musculoskeletal  abnormalities 
were  observed  in  the  offspring  of  mice 
orally  administered  240  mg/kg  on  day  9 
of  gestaticm.  Musculoskeletal 
abnormal  iiies  were  also  observed  in  the 
offspring  ef  rats  orally  administered  296 
mg/kg/dajon  days 8  through  15  of 
gestation.pecreased  litter  size  and  skin 
abnormalities  were  observed  in  the 
offspring  ^f  rats  orally  administered  667 
mg/kg/dajf  on  days  8  through  15  of 
gestation.  Oral  administration  of  1,300 
mg/kg/dai  produced  musculoskeletal 
abnormal^ies  and  fetal  death  in  the 
oflspring  if  mice.  Oral  administration  of 
2,400  mg/kg/day  on  day  11  of  gestation 
produced  craniofacial  abnormalities  in 
the  offspring  of  mice.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
thiabendazole  hypophosphite  salt  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(dK2)(B)  based  on  the 
available  developmental  toxicity  data 
for  this  cli9mical. 

No  laboratory  data  are  available  for 
thiabenda^le  hypophosphite  salt. 
Ecotoxiciliy  data  are  available  for  the 
parent  conpound  thiabendazole. 
Aquatic  acute  toxicity  values  for 
thiabendazole  include  a  rainbow  trout 
96-hour  IfCso  of  560  ppb,  a  daphnid  48- 
hour  ECjolof  0.31  ppb,  and  a  mysid  96- 
hour  LCjtyof  340  ppb.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
thiabendazole  hypophosphite  salt  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  31|3(d)(2)(C)  based  on  the 
available  ^vironmental  toxicity  data  for 
this  chemical. 

248.  Tmobencarb  (carbatnic  add, 
diethylthlp-,  s^p-cblorobenzyl))  (CAS 
No.  028249-77-6)  (FIFRA  AI)  (Ref.  3). 
Measured  aquatic  acute  toxicity  values 
for  thiobencarb  include  a  chinook 
salmon  9f-hour  LCw  of  760  ppb,  a 
striped  ImIss  96-hour  LC30  of  760  ppb,  a 
rainbow  trout  96-hour  LCm  of  790  ppb, 
and  a  green  algae  72-hour  EC90  of  30 

Epb  (popi  ilatitMi  reduction).  EPA 
Blieves  t  lat  there  is  sufficient  evidence 


for  listing  thiobencarb  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data. 

249.  Thiodicarb  (CAS  Na  059669-26- 
0)  (FIFRA  AI)  (Ref.  3).  Thiodicaib  is  a 
cliolinesterase  inhibitor  in  mammalian 
species.  In  addition,  hematological 
effiacts  have  been  observed  in  various 
species.  Tremors  and  pinpoint  pupils 
(the  NOEL  vras  less  than  0.043  m^L) 
were  noted  in  rats  exposed  by 
inhalation  to  thiodicarb  for  9  days. 
Macrocytic  anemia  (the  LOEL  was  2  g/ 
kg;  the  NOEL  was  1  g/kg)  was  observed 
in  a  21-day  dermal  study  in  rabbits.  In 
another  21-day  dermal  study,  decreased 
red  blood  cell  counts  and  decreased 
hemoglobin  levels  (the  LOEL  was  4  g/ 
kg/day;  the  NOEL  was  1  g/kg/day)  were 
reported.  Decreased  plasma  and  red 
blood  cell  cholinesterase  activities  (the 
LOEL  was  30  mg/kg/day;  the  NOEL  was 
10  mg/kg/day)  were  observed  in  rats  fed 
thiodicart)  for  28  days.  Decreased  red 
blood  cell  cholinesterase  activity  and 
decreased  hemoglobin  levels  (the  LOEL 
was  10  mg/kg/day;  the  NOEL  was  3  mg/ 
kg/day)  were  seen  in  a  13-week  feeding 
study  in  rats.  Inhibition  of  plasma  and 
red  blood  cell  cholinesterase  activities 
(the  LOEL  was  45  mg/kg/day;  the  NOEL 
was  15  mg/kg/day)  was  noted  in  dogs 
fed  thiodicarb  for  6  months.  Significant 
hematological  and  clinical  chemistry 
values  were  also  seen  at  45  mg/kg/day 
(the  NOEL  was  15  mg/kg/day). 
Reductions  in  red  blood  cell 
cholinesterase  activity  (the  LC^L  was 
12.8  mg/kg/day;  the  NOEL  was  4.5  mg/ 
kg/day)  were  also  seen  in  a  1-year 
feeding  study  in  dogs.  In  addition, 
decreased  red  blood  cell  and  decreased 
hemoglobin  and  hematocrit  levels,  and 
incre^ed  relative  spleen  and  liver 
weights  (the  LOEL  was  38.3  mg/kg/day; 
the  NOEL  was  12.8  mg/kg/day)  were 
reported.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  thiodicarb 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(dM2)(B)  based  wi 
the  available  neurological  and 
hematological  toxicity  data. 

Aquatic  acute  toxicity  values  for 
thiodicarb  include  a  bluegill  96-bour 
LCso  of  1.47  ppm  ,  a  rainbow  trout  96- 
hour  LC^  of  2.65  ppm,  a  sheepshead 
minnow  96-hour  LC30  of  530  ppbr.  a 
daphnid  48-hour  ECso  of  27  ppib.  a 
mysid  96-hour  LC30  of  29.3  ppb,  an 
eastern  oyster  9&-hour  LCso  of  1.0  ppb, 
and  an  algae  96-^our  ECso  of  450  ppb. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  thiodicarb  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2XQ  based  on  the 
available  envinxmiental  toxicity  data. 

250.  Thiopbanate  ethyl  (lU- 
phenylenebis  (iminocaibonothioyi)] 
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biscarbamic  acid  diethyl  ester)  (CAS  No. 
023564-06-9)  (FIFRA  AI)  (Ref.  3).  In  a  6- 
month  dog  study,  dietary  administration 
of  500  mgjlcg/day  (IXSEL)  produced 
thyroid  changes.  The  NOEL  was  50  mg/ 
kg/day.  Thyroid  follicular  hypertrophy 
was  observed  at  50  mg/kg/day  (LOEL)  in 
a  rat  2-year  dietary  study.  The  NOEL 
was  10  mg/kg/day.  EPA  believes  that 
there  is  sufficient  evidence  for  listing 
thiophanate  ethyl  on  EPCRA  section  313 

Pursuant  to  EPCRA  section  313(d)(2)(B) 
ased  on  the  available  thyroid  toxicity 
data  for  this  chemical. 

251.  Thiophanate-methyl  (CAS  No. 
023564-05-8)  (FIFRA  SR)  (Ref.  8). 
Decreased  spermatogenesis  was 
observed  in  male  rats  fed  32  mg/kg/day 
thiophanate-methyl.  The  NOEL  was  8 
mg/kg/day.  Other  effects  noted  at  the  32 
mg/kg/day  dose  level  included 
decreased  body  weight  and  histological 
evidence  of  hyperthyroidism. 

In  a  3-generation  reproductive  study 
in  rats,  reduced  litter  weights  were  seen 
at  a  daily  dietary  dose  of  32  mg/kg 
thiophanate-methyl.  The  NOEL  was  8 
mg/kg/day.  A  decrease  in  the  nimiber  of 
implantations  was  observed  in  mice 
administered  a  limit  dose  of  1,000  mg/ 
kg/day. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  thiophanate-methyl 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  reproductive  toxicity  data  for  this 
chemical. 

252.  Thiosemicarbazide  (CAS  No. 
000079-19-6)  (CERCLA;  EPCRA  EHS; 
RCRA  APP8;  RCRA  P)  (Ref.  8).  The  oral 
LD30S  for  thiosemicarbazide  in  rats  and 
dogs  are  9.16  and  10  mg/kg, 
respectively.  The  LDLo  in  the  mouse  is 
94  mg/kg.  Cats  orally  administered 
thiosemicarbazide  experienced 
convulsions,  salivation,  and  vomiting: 
the  Uho  was  20  mg/kg.  Intraperitoneal 
injection  of  2.5  mg/kg  of 
thiosemicarbazide  produced 
restlessness,  running  fits,  and 
convulsions  in  rabbita.  EPA's  exposure 
analysis  indicates  that 
thiosemicarbazide  concentrations  are 
likely  to  exist  beyond  fadhty  site 
boundaries,  as  a  result  of  continuous,  or 
frequently  recurring  releases,  at  levels 
that  can  reasonably  be  antidpated  to 
cause  significant  adverse  acute  human 
health  effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
thiosemicarbazide  on  QHIRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  an  the  available 
acute  toxidty  and  exposure  data  for  this 
chemical. 

253.  Triadimefon  (l-{4- 
chl(Kophenoxy)-3.3-dimethyl'  1  -(IH- 
l,2.4-triazol-l-yl)-2-butanone)  (CAS  Na 
043121-43-3)  (FIFRA  AI)  (Ref.  3). 


Decreased  hematocrit,  red  blood  cell 
coimt,  and  hemoglobin  volmne  were 
observed  in  dogs  orally  administered  60 
mg/kg/day  (LOEL)  for  13  weeks.  No 
NOEL  was  established.  In  a  2-yeer 
dietary  rat  study,  decreased  hemoglobin 
and  erythrocyte  counts  were  observed  at 
25  mg/kg/day  (LOEL).  The  NOEL  was 
2.5  mg/kg/day.  Based  on  the  NOEL  of 
the  study,  an  oral  RfD  of  0.03  mg/kg/day 
was  derived.  Dietary  administration  of 
25  mg/kg/day  (LOEL)  for  2  years  to  dogs 
produced  increased  serum  alkaline 
phosphatase  and  N-demethylase  activity 
and  increased  liver  weight.  The  NOEL 
was  2.5  mg/kg/day.  Increased 
erythrocyte  count,  thrombocyte  count, 
hemoglobin,  and  hematocrit  levels  in 
females  and  increased  serum  alkaUne 
phosphatase,  serum  glutamic-pyruvic 
transaminase,  serum  glutamic- 
oxaloacetic  transaminase,  liver  weights, 
and  hyperplastic  nodules  in  both  sexes 
were  observed  at  234  mg/kg/day  in  a  2- 
year  mouse  dietary  study.  The  NOEL 
was  6.5  mg/kg/day  and  the  LOEL  was  39 
mg/kg/day.  In  another  2-year  mouse 
dietary  study,  administration  of  234  mg/ 
kg/day  produced  hepatocellular 
adenomas.  Doses  of  39  mg/kg/day  In 
males  (LOEL)  and  6.5  mg/kg/day  in 
females  (LOEL)  produced  nonneoplastic 
and  preneoplastic  changes  in  the  liver, 
increased  liver  weights  with  correlating 
effects  on  serum  enzymes,  and 
hepatocellular  hypertrophy.  The  NOEL 
in  males  was  6.5  mg/kg/day  and  no 
NOEL  in  females  could  be  established. 

Cleft  palates  were  observed  in  the 
offspring  of  rats  orally  administered  75 
mg/kg/day  (LOEL).  the  NOEL  was  30 
mg/kg/day.  Increased  inddence  of 
abnormal  ribs,  extra  ribs,  and  distended 
urinary  bladders  were  observed  in  the 
offspring  of  rats  orally  administered  90 
mg/kg/day  (LOEL).  Tlie  NOEL  was  30 
mg/kg/day.  Increases  in  fetal  resorptions 
were  observed  in  rabbits  given  100  mg/ 
kg/day  by  gavage  (LOEL).  The  NOEL 
was  30  mg/kg/day.  Increased  hiddences 
of  incomplete  ossificaticm  of  pelvic 
pubes  and  phalanges,  and  irregular 
spinous  processes  were  observed  in  the 
offspring  of  rabbits  orally  administered 
50  mg/kg/day  (LOEL)  on  days  6  through 
18  of  gestation.  The  IVJEL  was  20  mg/ 
kg/day. 

In  a  3-generetion  rat  reproduction 
study,  decreased  fertility  and  decreased 
litter  size  were  observed  at  90  mg/kg/ 
day  (LOEL).  The  NOEL  was  15  mg/kg/ 
day.  In  a  2-generation  reproduction 
study  in  rats,  decreased  pup  weights, 
decreased  litter  size,  ana  decreased  pup 
viability  were  observed  at  90  mA/kg/day 
(LOEL).  The  NOEL  was  2.5  mg/kg/day. 

EPA  believes  that  there  is  stiffident 
evidence  for  listing  triadimefon  on 
EPCRA  section  313  pursuant  to  EPCRA 


section  313(d)(2)(B)  based  on  the 
available  hepatic,  hematological, 
developmental,  and  reproductive 
toxidty  data  for  this  chemical. 

254.  Triallate  (CAS  No.  002303-17-5) 
(FIFRA  SR)  (Ref.  8).  TriaUate,  a 
dithiocarbamate  insectidde,  is  a 
cholinesterase  inhibitor.  When  triallate 
was  administered  to  rats  at  a  dose  of 
147.1  mg/kg/day  orally  and  to  cats  at  a 
dose  of  0.028  mg/L/day  (via  aerosol)  for 
2  months,  the  animals  developed  fatal 
morphological  changes  in  neurons  of 
the  cerebral  cortex,  subontical  area, 
cerebellum,  and  spinal  cord.  Doses  of  30 
mg/kg/day  caused  head  bobbing  and 
drcling  in  pregnant  rats.  The  NOEL  was 
7.5  mg/kg/day.  The  LOEL  and  NOEL  hr 
liver  effects  in  a  2-year  study  in  dogs 
fed  diets  containing  triallate  were  4.25 
mg/kg/day  and  1.28  mg/kg/day, 
respectively.  At  4.25  mg/kg/day  an 
increase  in  hemosiderin  deposition  and 
serum  alkaline  phosphatase  was 
observed  in  both  sexes,  and  an  increase 
in  liver  weight  was  observed  in  females. 
Based  on  the  NOEL,  an  oral  RfD  of  0.013 
mg/kg/day  was  derived.  In  a  hamster 
chronic  feeding  study,  decreased 
triglycerides  were  seen  in  males  at  the 
LOEL  of  30  mg/kg/day.  The  NOEL  was 

5  mg/kg/day.  Ninety-day  feeding  studies 
in  rats  (10  mg/kg/day)  and  dogs  (5  mg/ 
kg/day)  showed  no  treatment  related 
adverse  effects  except  for  increased 
hver-to-body-weight  ratios  in  the  dogs. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  triallate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  chronic 
neurological  and  hepatic  toxidty  data 
for  this  chemical. 

255.  Tribenumn  methyl  (2-(((((4- 
methoxy-6-methyl^l,3,5-triazin^2-yl)^ 
n}ethyJainino)carbonyl)amino)sulfonyl)- 
,  methyl  ester)  (CAS  No.  101200-48-0) 
(FIFRA  AI)  (Ref  3).  In  a  1-year  feeding 
study  in  dogs,  elevated  serum  bilirubin 
and  aspartate  aminotransferase  (AST) 
levels  and  increased  urinary  volume 
were  reported  in  males  receiving  8.16 
mg/kg/day  (LOEL).  The  NOEL  for  males 
was  0.79  mg/kg/day.  The  LOEL  for 
females  was  52.02  mg/kg/day  (the 
highest  dose  tested)  and  was  based  on 
increased  serum  creatinine  and 
transient  increases  in  AST,  elobulin, 
and  serum  bilirubin.  These  females  had 
an  18.2  percent  decrease  in  body  weight 
gain.  The  NC^L  for  females  was  8.18 
mg/kg/day.  The  highest  dose  in  males 
(51.46  mg/kg/day)  caused  increases  in 
senmi  creatinine  and  a  20  fwrcent 
decrease  in  body  weight  gain.  The  oral 
RiD.  derived  from  the  NOEL  for  males, 
was  0.008  mg/kg/day.  In  a  90^ay 
feeding  study,  decreased  absolute  and 
relative  liver  and  kidney  %veights,  serum 
glucose,  globulin  and  cholesterol  levels 
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were  observed  in  rats  at  87.5  mg/kg/day 
(LOEL).  The  NOEL  was  5  mg/k^day. 
EPA  believes  that  there  is  sufficient 
evidence  for  listing  tribenuron  methyl 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  hepatic  and  renal  toxicity 
data  for  this  chemical. 

256.  Tributyltin  fluoride  (CAS  No. 
001983-10-4)  (FIFRA  AI)  (Ref.  3). 
Aquatic  acute  toxicity  values  for 
tributyltin  fluoride  include  a  bleak  fish 
96-hour  LCso  of  2.3  ppb.  an  algae  72- 
hour  ECso  of  9.3  ppb,  and  a  Harpacticoid 
copepod  96-hour  LCso  of  0.8  ppb.  EPA 
believes  that  there  is  sufficient  evidence 
for  listing  tributyltin  fluoride  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  available 
environmental  toxicity  data. 

257.  Tributyltin  methacrylate  (CAS 
No.  002155-70-6)  (FIFRA  AI)  (Ref.  3). 
Pregnant  rats  were  given  tributyltin 
methacrylate  by  gavage  on  days  6  to  19 
of  gestation.  Mean  fetal  weight  and 
maternal  body  weight  gain  were 
decreased  at  18  mg/kg/day.  Fetal 
resorptions  were  also  significantly 
increased.  The  fetotoxic  NOEL  for  this 
study  was  9  mg/kg/day.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  tributyltin  methacrylate  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  developmental  toxicity  data 
for  this  chemical. 

258.  S,S,S'TributyItrithiophosphate 
(DEF)  (CAS  No.  000078-48-8)  (FIFRA 
AI)  (Ref.  8).  S.S.S- 
Tributyltrithiophosphate  (DEF)  is  a 
cholinesterase  inhibitor.  Both 
immediate  and  delayed  neurotoxic 
effects  have  been  reported  in  humans 
following  exposure  to  DEF.  The 
exposure  levels  at  which  these  effects 
occiured,  however,  were  not  reported. 
In  a  3-month  hen  feeding  study,  the 
NOEL  for  neurotoxic  effects  was  0.1  mg/ 
kg/day  and  the  LOEL  was  0.5  mg/kg/ 
day.  At  0.5  mg/kg  day,  hens  showed 
delayed  neurotoxicity,  ataxia,  and 
equivocal  changes  in  the  spinal  cord 
and  p>eripheral  nerves.  Based  on  the 
NOEL,  EPA  has  derived  an  oral  RID  of 
0.00003  mg/kg/day  for  this  chemical.  In 
a  12-week  dog  feeding  study,  animals 
showed  over  sensitivity  to  stimuli  at 
0.62  mg/kg/day;  the  NOEL  was  0.12  mg/ 
kg/day.  In  the  same  study,  the  LOEL  for 
cholinesterase  inhibition  was  0.12  mg/ 
kg/day  and  a  NOEL  was  not  established. 
Brain  cholinesterase  inhibition  was 
observed  in  a  chronic  rat  feeding  study 
at  1.25  mg/kg/day.  The  NOEL  was  0.25 
mg/kg/day.  EPA  believes  that  there  is 
sufficient  evidence  for  listing  S.S.S- 
tributyltrithiophosphate  on  EPCRA 
section  313  pursuant  to  EPCRA  section 


313(d)(2)(B)  based  on  the  chronic 
neurotoxicity  data  for  this  chemical. 

Measured  acute  aquatic  toxicity  data 
for  S.S.S-tributyltrithiophosphate 
includaa  rainbow  trout  96-hour  LCso  of 
660  ppq  (0.660  ppm)  and  a  bluegill  96- 
hour  LCiso  of  620  ppb  (0.620  ppm).  The 
measured  log  Ko*  is  5.7.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  $,S,S-tributyltrithiophosphate  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(C)  based  on  the 
environhiental  toxicity  data  for  this 
chemicf  1  and  its  potential  for 
bioacci^nulation. 

259.  frichloroacetyl  chloride  (CAS 
No.  000JD76-02-8)  (EPCRA  EHS)  (Ref.  8). 
Trichlofoacetyl  chloride  is  highly  toxic 
in  humAns  by  the  oral  and  inhalation 
routes  of  exposure.  Numerous  cases  of 
strong  irritation  of  the  eyes,  skin,  and 
respiramry  tract  and  fever,  nausea,  and 
vomiting  following  exposure  to 
trichlorpacetyl  chloride  have  been 
reporte*.  The  acute  inhalation  LCso 
values  Dr  mice  and  rats  are  0.445  mg/ 
L  and  0J475  mg/L,  respectively, 
indicating  that  trichloroacetyl  chloride 
is  highly  toxic  by  inhalation  in  these 
species.  EPA's  exposure  analysis 
indicat<  s  that  trichloroacetyl  chloride 
concent  rations  are  likely  to  exist  beyond 
facility  site  boundaries,  as  a  result  of 
continujDus,  or  frequently  recurring 
releases ,  at  levels  that  can  reasonably  be 
anticipi  ted  to  cause  significant  adverse 
acute  h  unan  health  effects.  EPA 
believes  that  there  is  sufficient  evidence 
for  listifig  trichloroacetyl  chloride  on 
EPCRA  jsection  313  pursuant  to  EPCRA 
section{313(d)(2)(A)  based  on  the 

aval  lab  e  acute  toxicity  and  exposure 
data  for  this  chemical. 

260.  :  Yichloroethylsilane  (CAS  No. 
000115  21-9)  (EPCRA  EHS)  (Ref.  8). 
Chlorin  ited  silanes  are  very  corrosive  to 
the  skir  and  mucous  membranes  and 
liberate  hydrochloric  acid  in  the 
present  b  of  water.  Trichloroethylsilane 
causes  i  evere  bums  and  the  vapor  is 
harmfu  to  humans.  The  mouse  2-hour 
inhalatj  on  LCso  value  is  0.30  mg/L. 
EPA's  exposure  analysis  indicates  that 
trichloroethylsilane  concentrations  are 
likely  ti  i  exist  beyond  facility  site 
bounda  ies,  as  a  result  of  continuous,  or 
frequen  ;ly  recurring  releases,  at  levels 
that  can  reasonably  be  anticipated  to 
cause  s^nificant  adverse  acute  human 
health  effects.  EPA  believes  that  there  is 
sufficie  It  evidence  for  listing 
trichlot  Dethylsilane  on  EPCRA  section 
313  pui  suant  to  EPCRA  section 
313(d)(  :)(A)  based  on  the  available 
acute  t(  xicity  and  exposure  data  for  this 
chemic  il. 

261.  ^richlorophenylsilane  (CAS  No. 
000098  13-5)  (EPCRA  EHS)  (Ref.  8). 
Chlorir  ited  silanes  are  very  corrosive  to 
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the  skin  and  mucous  membranes  and 
liberate  hydrochloric  acid  in  the 
presence  of  water. 

Trichlorophenylsilane  causes  severe 
bums  and  the  vapor  is  harmful  to 
humans  (concentration  not  specified). 
The  2-hour  mouse  inhalation  LCso 
value  is  0.33  mg/L  EPA's  exposure 
analysis  indicates  that 
trichlorophenylsilane  concentrations  are 
likely  to  exist  beyond  facility  site 
boundaries,  as  a  result  of  continuous,  or 
frequently  recurring  releases,  at  levels 
that  can  reasonably  be  anticipated  to 
cause  significant  adverse  acute  human 
health  effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
trichlorophenylsilane  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  available 
acute  toxicity  and  exposure  data  for  this 
chemical. 

262.  1.2.3-Trichloropropane  (CAS  No. 
000096-18-4)  (RCRA  APP8)  (Ref.  8). 
Results  of  a  subchronic  oral  toxicity 
study  in  rats  and  mice  reveal  that  the 
primary  target  organs  for  1,2.3- 
trichloropropane  are  the  liver  and 
kidney.  Renal  and  hepatic  necrosis  were 
observed  in  rats  administered  1,2,3- 
trichloropropane  by  gavage  for  17 
weeks.  The  LOAEL  was  16  mg/kg/day 
and  the  NOAEL  was  8  mg/kg/day  for 
hepatic  effects.  The  LOAEL  was  32  mg/ 
kg/day  and  the  NOAEL  was  16  mg/kg/ 
day  for  renal  eH^ects.  Hepatic  necrosis  in 
mice  occurred  at  125  mg/kg/day.  The 
NOAEL  was  63  mg/kg/day.  Less  severe 
renal  necrotic  changes  were  seen  at  250 
mg/kg/day.  The  NOAEL  was  125  mg/kg/ 
day.  The  renal  and  hepatic  lesions  were 
accompanied  by  increases  in  organ 
weights  and  alterations  in  semm 
enzymes  that  were  indicative  of  hepatic 
and  renal  toxicity.  At  lower  dose  levels 
(the  LOAEL  was  16  mg/kg/day). 
nonregenerative  anemia  (decreased 
hematocrit,  hemoglobin,  and 
erythrocyte  count)  was  observed  in  rats. 
The  NOAEL  was  8  mg/kg/day. 
Nonregenerative  anemia  is  considered 
to  be  one  of  the  most  sensitive  effects  of 
1,2,3-trichIoropropane. 

The  respiratory  tract  is  a  principal 
target  of  inhaled  1.2,3-trichloropropane 
in  humans  and  animals.  Irritation  of  the 
eyes  and  throat  has  been  reported  in 
humans  acutely  exposed  (15  minutes)  to 
100  ppm  (0.602  mg/L)  of  1,2,3- 
trichloropropane  via  inhalation. 
Irritative  effects  on  the  olfactory 
epithelium  have  been  observed  in  rats 
exposed  by  inhalation  to  3  ppm  (the 
LOAEL  was  0.018  mg/L;  the  NOAEL 
was  0.006  mg/L)  of  1 ,2,3- 
trichloropropane  for  11  days. 
Histological  effects  have  also  been  seen 
in  the  nasal  cavity  (the  LOEL  was  125 
mg/kg/day;  the  NOAEL  was  63  mg/kg/ 
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day)  in  rats  and  in  the  bronchiolar 
epithelium  (the  LOEL  was  63  mg/kg/ 
day:  the  NOAEL  was  32  mg/kg/dayTin 
mice  that  were  exposed  to  1,2.3- 
trichloropropane  by  oral  intubation  for 
17  weeks. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  1,2,3- 
trichloropropane  on  EPCRA  section  313 

Eursuant  to  EPCRA  section  313(d)(2)(B) 
ased  on  the  hematological,  respiratory, 
hepatic  and  renal  toxicity  data  for  this 
chemical. 

263.  Trichpyr  triethykunmonium  salt 
(CAS  No.  057213-69-1)  (FIFRA  AI)  (Ret 
3).  Degeneration  of  proximal  tubules 
(the  LOEL  was  20  mg/kg/day;  the  NOEL 
was  5  mg/kg/day)  was  noted  in  male 
and  female  rats  f^  triclopyr  for  3 
months.  A  LOEL  of  2.5  mg/kg/day. 
based  on  phenosulfophthalein  (PSP) 
excretion,  was  reported  in  dogs  fed 
triclopyr  for  6  months.  A  similar  effect 
was  also  noted  at  the  LOEL  of  5  mg/kg/ 
day,  determined  in  dogs  fiad  triclopyr  for 
8  months.  The  NOEL  was  greater  than 

5  mg/kg/day.  Significant  increases  in 
absolute  and  relative  kidney  weights 
were  observed  in  rats  fed  36  mg/kg/day 
for  2  years.  The  NOEL  was  12  mg/kg/ 
day.  hi  a  pharmacokinetic  study, 
reduced  PSP  excretion  was  seen  in  dogs 
administered  5  mg/kg/day.  whereas  no 
effect  on  PSP  excretion  was  seen  in 
monkeys  administered  20  mg/kg/day. 
No  details  on  the  route  and  length  of 
exposure  were  provided.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  triclopjrr  triethylammonium  sah 
on  EPCRA  section  313  pursuant  to 
EPCRA  section  313(d)(2)(B)  based  on 
the  available  renal  toxicity  data. 

264.  Triethyhmine  (CAS  No.  000121- 
44-8)  (CAA  HAP)  (Ref.  7).  Triethylamine 
is  an  acute  irritant  which  causes  eye  and 
nasal  irritation  and  pulmonary  toxicity 
in  mice  and  rats  and  is  an  acute  eye 
toxicant  in  man. 

In  a  survey  of  workers  exposed  to 
triethylamine,  none  of  the  workers 
r^)orted  effects  at  5  ppm.  Slight  to  mild 
effects  were  noted  at  concentrations 
between  5  and  10  ppm  and  above  10 
ppm  workers  reported  visual 
disturbances  which  included  halo 
vision  and  irritation  of  the  eyes,  nose, 
and  throat.  In  a  separate  report,  eye 
irritation  and  visual  disturbances 
consisting  of  foggy  vision,  blue  haze  or 
halo  vision  (halo  around  lights)  was 
reported  in  19  workers  exposed  to 
triethylamine.  Exact  exposure  levels 
were  not  determined.  The  TWA  in  the 
work  place  of  those  individuals  who 
complained  of  "blue  haze"  was  11  mg/ 
m3  with  a  range  of  4  to  24  mg/m^.  "The 
American  Council  of  Government  and 
hidustrial  Hygienists  (ACGIH)  has  set  a 
threshold  limit  value-time  weighted 


average  (TLV-TWA)  of  10  ppm  and  a 
threshold  limit  value-short-term 
exposure  limit  (TLV-STEL)  of  15  ppm 
based  upon  inhalation  toxicity  In  guinea 
pigs  and  rats  and  skin  irritation  and  eye 
injury  in  rabtnts. 

EPA's  exposure  analysis  indicates  that 
triethylamine  concentrations  are  likely 
to  exist  beyond  facility  site  boundaries, 
as  a  result  of  continuous,  or  frequently 
recurring  releases,  at  levels  that  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  hiunan  health 
effects.  EPA  believes  that  there  is 
sufficient  evidence  for  listing 
triethylamine  on  EPCRA  section  313 

Pursuant  to  EPCRA  section  313(d)(2)(A) 
ased  on  the  available  acute  toxicity  and 
exposure  data  for  this  chemicaL 

265.  Triforine(N^-ll,4- 
piperazJnediylbis(2,2J- 
trichloroethylidene)]  bisformamide) 
(CAS  No.  026644-46-2)  (FIFRA  AI)  (Ref. 
3).  In  a  2-year  feeding  study  in  rats, 
anemia  was  reported.  The  LOEL,  based 
on  this  effect,  was  3.125  ppm  (156  mg/ 
kg/day)  and  the  NOEL  was  625  ppm 
(31.25  mg/kg/day).  Siderosis  of  Kupffer 
cells  and  bone  marrow  cells  was 
reported  in  dogs  exposed  to  triforine  in 
their  diet  for  2  years.  The  LOEL  in  this 
study  was  1,000  ppm  (25  mg/kg/day) 
and  the  NOEL  was  100  ppm  (2.5  mg/kg/ 
day).  Effects  on  red  blood  cells, 
hematocrit  or  hemoglobin  were  also 
noted  in  dogs  or  rats  in  several  13-week 
feeding  studies.  For  example,  dogs 
exposed  to  a  20.6  percent  a.i. 
formulation  of  the  compoimd  for  13 
weeks  at  dose  levels  that  included  600 
ppm  (the  LOEL.  equivalent  to  15  mg/kg/ 
day  or  3.1  mg  a.i./kg/day)  and  100  ppm 
(the  NOEL,  equivalent  to  2.5  mg/k^day 
or  0.5  mg  a.iAg/day)  had  siderosis  in 
the  liver,  spleen,  and  bone  marrow. 

A  decrease  in  mean  relative  weight  of 
offspring  was  observed  in  rabbits 
exposed  to  25  mg/kg  triforine  (the 
fetotoxidty  LOEL).  The  fetotoxicity 
NOEL  was  5  mg/lqg.  The  LOEL  and 
NOEL  for  maternal  toxicity  in  this 
developmental  toxicity  study  were  also 
25  mg/kg  and  5  mg/kg,  respectively,  and 
were  based  on  reduced  food  intake  and 
body  weight  loss.  Fetotoxicity 
(decreased  niunber  of  fetuses  and 
increased  resorptions)  was  also  reported 
in  the  offspring  of  rats  fed  1,600  mg/kg 
(the  fetotoxicity  LOEL)  for  an 
unspecified  dtu^tion.  The  fetotoxicity 
NOEL  was  800  mg/kg. 

EPA  believes  that  fliere  is  sufficient 
evidence  for  listing  triforine  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
hematological  and  developmental 
toxicity  data  for  this  chemical. 

266.  TrimethytchlorosilanelCASNo. 
000075-77-4)  (EPCRA  EHS)  (Ref.  8). 


Chlorinated  silanes  are  veiy  corrosive  to 
the  skin  and  mucous  membranes  and 
liberate  hydrochloric  add  in  the 
presence  of  water. 

Trimethylchlorosilane  causes  severe 
bums  and  the  vapor  is  harmful  to 
humans.  The  mouse  inhalation  LCLo 
value  is  0.10  mg/L  EPA's  exposure 
analysis  indicates  that 
trimethylchlorosilane  concentrations  are 
likely  to  exist  beyond  fadlity  site 
boundaries,  as  a  result  of  continuous,  or 
frequenUy  recurring  releases,  at  levels 
that  can  reasonably  be  antidpated  to 
cause  significant  adverse  acute  human 
health  effects.  EPA  believes  that  there  is 
suffident  evidence  for  listing 
trimethylchlorosilane  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(d)(2)(A)  based  on  the  avaiUble 
acute  toxidty  and  exposure  data  for  this 
chemical. 

267.  2.3.5'Trimethylpbenyl 
methylcarbamate  (CAS  No.  002655-15- 
4)  (FIFRA  AI)  (Ref.  3).  ChoUnesterase 
inhibition  was  reported  in  a  series  of 
studies  for  this  carbamate  pesticide.  In 
dogs  that  received  2.000  ppm  (50  mg/ 
kg/day)  23,5-trimethylphenyi 
methylcarbamate  in  their  diet  for  14 
days,  there  was  inhibition  of  plasma  and 
red  blood  cell  cholinesterases  and  also 
weight  loss.  Brain  cholinesterase  was 
slightly  decreased  in  rats  in  a  2-year 
feeding  study  at  200  ppm  (10  m^g/ 
day).  At  800  ppm  (40  mg/kg/day),  there 
were  fatty  changes  in  the  liver  which 
disappeared  after  7.5  months.  EPA 
believes  that  there  is  suffident  evidence 
for  listing  2,3.5-trimethylpbenyI 
methylcarbamate  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(dK2)(B} 
based  on  the  available  neurological 
toxidty  data  for  this  chemical. 

268.  Triphenyhin  chloride  (CAS  No. 
000639-58-7)  (EPCRA  EHS)  (Ref.  8).  Oral 
exposure  of  male  rats  to  380  mg/kg 
triphenyltin  chloride  over  19  (kys 
caused  adverse  effects  on  the  testes, 
epididymis,  sperm  duct,  prostate  gland, 
seminal  vesicle,  Cowper's  gland,  and 
accessory  glands.  EPA  believes  that 
there  is  suffident  evidence  for  listing 
triphenyltin  chloride  on  EPCRA  section 
313  pursuant  to  EPCRA  section 
313(dK2)(B)  based  on  the  reproductive 
toxidty  data  for  this  chemical. 

Measured  aquatic  acute  toxidty  data 
for  triphenyltin  chloride  include  a  48- 
hoiu-  LCso  for  carp  of  55  ppb  and  a  72- 
hour  ECso  (growtn)  for  marine  green 
algae  of  0.92  ppb.  In  addition,  the 
measured  aquatic  toxidty  information 
indicates  a  freshwater  green  algae  d-day 
ECso  (growth)  of  2  ppb.  EPA  believes 
that  there  is  suffident  evidence  for 
listing  triphenyltin  chloride  on  EPCRA 
section  313  pursiiant  to  EPCRA  section 


313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

269.  Triphenyltin  hydroxide  (CAS  No. 
000076-87-9)  (FIFRA  SR)  (Ref.  8). 
Triphenyltin  hydroxide  has  been 
classified  by  EPA  as  a  Group  B2 
compound,  i.e.,  a  probable  carcinogen. 
This  was  based  on  the  significant 
increases  in  fetal  pituitary  gland 
adenomas  in  female  Wistar  rats  and 
Leydig  cell  tiimors  in  male  Wistar  rats 
fed  1  or  4  mg/kg/day  triphenyltin 
hydroxide  for  2  years.  There  were 
significant  increases  of  hepatocellular 
adenomas  and  combined  hepatocellular 
(adenoma  and/or  carcinoma)  tumars  in 
male  and  female  NMRI  mice  fed  0.65, 
2.6,  or  10.4  mg/kg/day  for  80  weeks. 

In  a  developmental  toxicity  study  in 
rats,  oral  doses  of  IS  mg/kg  of 
triphenyltin  hydroxide  during  gestation 
days  1  to  7  prevented  implantation. 
When  administered  from  day  8  and 
onwards,  the  compound  was  fetolethal. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  triphenyltin 
hydroxide  on  EPCRA  section  313 
pursuant  to  EPCRA  section  313(d)(2)(B) 
based  on  the  carcinogenicity  data  and 
the  developmental  toxicity  data  for  this 
chemical. 

Measured  aquatic  acute  toxicity  data 
for  triphenyltin  hydroxide  include  a 
fathead  minnow  96-hour  LCjo  of  S.4 
ppb,  a  bluegill  96-hour  LCjo  of  23  ppb, 
a  rainbow  trout  96-hour  LCso  of  15  ppb, 
and  a  marine  green  algae  72-hour  LCjo 
of  13.9  ppb.  EPA  believes  that  there  is 
sufBcient  evidence  for  listing 
triphenyltin  hydroxide  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(C)  based  on  the  environmental 
toxicity  data  for  this  chemical. 

270.  Vanadium  pentoxide  (CAS  No. 
001314-62-1)  (CERCLA;  EPCRA  EHS; 
RCRA  APP8)  (Ref.  8).  Eighteen  workers 
exposed  to  vanadium  pentoxide  dusts  at 
concentration  in  excess  of  0.5  mg/m^ 
(0.0005  mg/L)  for  a  period  of  up  to  2 
weeks  developed  respiratory  symptoms 
that  persisted  for  nearly  2  weeks  after 
removal  from  exposure.  Inhalation  of 
unspecified  levels  of  vanadiimi 
pentoxide  for  1  to  5  years  produced 
asthma  in  3  of  20  workers.  Mice  and  rats 
exposed  to  1  to  3  mg/m^  (0.001  to  0.003 
mg/L)  vanadiimi  pentoxide  6  hours/day 
for  3  months  developed  histopathologic 
changes  in  their  limgs  and  had  a 
decrease  in  growth  rate.  EPA  believes 
that  there  is  sufficient  evidence  for 
listing  vanadium  pentoxide  on  EPCRA 
section  313  pursuant  to  EPCRA  section 
313(d)(2)(B)  based  on  the  available 
chronic  respiratory  toxicity  data  for  this 
chemical. 

271.  Vinclozolin  (3-{3.5- 
dichIorophenyl)-5-€theny]-5-methy!-2,4- 
oxazolidinedione)  (CAS  No.  050471-44- 
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8)  (FIFRA  AI)  (Ref.  3).  The  results  of  a 
3-month  feeding  study  in  Wistar  rats 
administered  4.500  ppm  (225  mg/lcg/ 
day:  the  only  dose  tested)  indicate  that 
vinclozolm  interacts  with  numerous 
steroid  hormones  in  male  and  female 
animals.  A  broad  spectrum  of  steroid 
hormones  were  affected  in  these 
animals,  including  increases  in 
adrenocosicotropic  hormone,  lutenizing 
hormone,  loUicle  stimulating  hormone, 
testosterone,  corticosterone, 
aldosteroi^e,  and 

dehydroetiandrosterone  and  slight 
decreasesjin  estradiol  levels  in  males. 
Female  rms  had  elevated 
adrenocosicotropic  hormone  and 
luteinizing  levels  and  depressed 
corticostwone  and  aldosterone  levels, 
while  folljcle  stimulating  hormone, 
testosterone,  dehydroepiandrosterone 
and  estradiol  levels  were  comparable  to 
controls.  After  a  2-month  recovery 
period  poBtdosing,  all  male  hormone 
levels  weie  normal  except  for  a  slight 
elevation  in  FSH,  and  all  female 
hormone  levels  were  normal  except  for 
a  slight  elbvation  in  estradiol.  The 
endocrine  changes  also  were  reported  in 
developmental,  subchronic,  and  chronic 
toxicity  studies. 

A  broad  spectrum  of  organ  changes 
occurred  in  dogs  exposed  to  vinclozolin 
in  a  1-year  feeding  study.  Males 
administered  4.8  mg/kg/day  (the  LOEL 
for  males]  had  increases  in  testes 
weights,  ^creased  bilirubin,  and 
prostate  abophy.  The  NOEL  in  males 
was  2.4  mg/kg/day.  Females  in  this 
study  haa  increased  adrenal  weights, 
hpid  accumulation  in  the  adrenal 
glands,  and  marginally  increased 
hemosiderin  in  the  liver  at  5.1  mg/kg/ 
day  (the  tOEL  for  females).  The  NOEL 
for  females  was  2.5  mg/kg/day.  At 
higher  do^s  (47  mg/kg/day  in  males 
and  53  m^/kg/day  in  females),  there 
were  increases  in  weights  of  the  liver, 
spleen,  testes,  adrenal,  and  thyroid. 
Other  eff(  cts  included  increased  di^se 
hyperplai  ia  of  the  Leydig  cells,  lipid 
acoimuh  tion  in  the  adrenal  cortex,  and 
increasedl  platelets  in  males,  and  in 
females,  slight  increases  in  mean 
corpuscular  volume  and  mean 
corpuscular  hemoglobin  concentration. 
The  oral  RfD  for  tUs  compound,  0.025 
mg/kg/dakr,  was  based  on  the  findings  of 
a  6-montn  feeding  study  with  beagle 
dogs,  in  ^vliich  adrenal  weights 
(absolute  land  relative)  were 
significantly  increased  at  7.5  mg/kg/day 
(the  LOEt).  The  NOEL  was  2.5  mg/kg/ 
day.  Botfai  males  and  females  exposed  to 
higher  ddses  (600  and  2,000  ppm,  or  15 
and  50  mg/kg/day)  had  histological 
changes  ih  the  adrenal  glands,  including 
vacuolatipn  of  the  zona  fasciculata.  In 
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addition  to  effects  on  the  adrenal  gland, 
males  exposed  to  the  LOEL  dose  and 
higher  had  decreased  absolute  kidney 
weights,  and  at  600  ppm,  fat  droplets  in 
the  distal  tubule  were  observed. 

Pseudohermaphroditism  (a  decrease 
in  anal-genital  distance)  occurred  in 
male  offspring  of  rats  administered 
doses  of  50  mg/kg  (the  LOEL)  and 
higher  by  gavage.  The  developmental 
NOEL  was  15  mg/kg.  The  same  effect 
was  noted  in  the  offspring  of  rats  that 
received  dermal  applications  of  180  mg/ 
kg/day  (LOEL;  the  developmental  NOEL 
was  60  mg/kg/day)  during  gestation,  and 
also  in  a  2-generation  reproduction 
study  in  rats  (the  LOEL  was  86  mg/kg/ 
day,  the  NOEL  was  25  mg/kg/day). 
Other  developmental  effects  observed  in 
the  latter  study  included  developmental 
delays,  reduced  male  and  female  pup 
wei^t,  increased  stillbirths  and 
increased  pup  mortality  throughout 
lactation. 

EPA  believes  that  there  is  sufficient 
evidence  for  listing  vinclozolin  on 
EPCRA  section  313  pursuant  to  EPCRA 
section  313(d)(2)(B)  based  on  the 
available  endocrine,  adrenal,  renal, 
hepatic,  and  developmental  toxicity 
data. 

V.  Rationale  far  Listing 

EPA  is  proposing  to  add  the  chemical 
substances  identified  in  Unit  IV.B.  of 
this  preamble  because  EPA  believes  that 
these  chemicals  meet  the  statutory 
criteria  for  listing  imder  section 
313(d)(2)  of  EPCRA.  The  bases  for  these 
determinations  and  the  specific  toxic 
effects  are  summarized  in  Unit  IV.B.  of 
this  preamble  and  set  forth  in  more 
detail  in  the  rulemaking  record. 

EPA  intends  to  evaluate  public 
comment  on  this  proposed  rule  and 
issue  a  final  rule  by  November  30, 1994. 
Reporting  for  the  chemicals  identified  in 
the  final  rule  would  be  required  for 
activities  during  the  1995  calendar  year. 
Such  reports  would  have  to  be 
submitted  to  EPA  and  States  by  July  1, 
1996. 

VI.  Rulemaking  Record 

The  record  supporting  this  proposed 
rule  is  contained  in  docket  number 
OPPTS-400082.  Nonconfidential 
docimients,  including  an  index  of  the 
docket,  are  available  to  the  public  in  the 
TSCA  Nonconfidential  Information 
Center  (NQC),  also  known  as  the  TSCA 
PubUc  Docket  Office  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarters. 
Rm.  E-G102,  401  M  St.,  SW., 
Washington,  DC  20460. 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
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comments  as  "confidential."  "CBI."  or 
other  appropriate  designation. 
Comments  not  claimed  as  confidential 
at  the  time  of  submission  will  be  placed 
in  the  public  file.  Any  comments 
marked  as  confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  person  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a 
nonconfidential  public  version  of  the 
comments  in  triplicate  that  EPA  can 
place  in  the  public  file. 

Vn.  Request  for  Public  Comment 

EPA  requests  comment  on  any  aspect 
of  this  proposal.  EPA  requests  specific 
comment  as  detailed  in  the  following 
paragraphs. 

EPA  requests  comment  on  the 
sufficiency  of  the  evidence  for  each  of 
the  chemicals  proposed  for  addition  in 
Unit  IV.B.  of  this  preamble.  In  addition. 
EPA  requests  comment  on  any  issues 
that  may  be  specific  to  any  of  the 
individual  chemicals  or  chemical 
categories. 

EPA  requests  comment  on  whether  it 
would  be  appropriate  to  list  persistent 
bioaccumulative  toxic  chemicals  that 
are  manufactured,  processed,  or 
otherwise  used  below  the  current 
reporting  thresholds  on  EPCRA  section 
313.  If  EPA  were  to  add  this  type  of 
Chemical  to  EPCRA  section  313.  what 
modifications  to  EPCRA  section  313. 
such  as  lowering  the  reporting 
thresholds  and  modifying  the  de 
minimis  in  mixture  exemptions,  would 
be  required  to  insure  that  release  and 
transfer  information  would  be  collected? 

In  Units  IV.B.132..  IVJB.144..  and 
IV.B.158..  of  this  preamble.  EPA  is 
proposing  to  add  individually  three 
diisocyanates:  hexamethyIene-1,6- 
diisocyante:  isophorone  diisocyanate; 
and  1.1-meUiylene  bis(4- 
isocyanatocyclohexane).  EPA  requests 
comment  on  its  alternative  proposal  in 
Unit  IV3.132.  of  this  preamble  to  create 
a  diisocyanates  category  rather  than 
adding  diisocyanates  individually  to 
EPCRA  section  313.  EPA  also  requests 
comment  on  what  diisocyanates,  other 
than  those  listed  in  IV.B.132.  of  this 
preamble,  should  be  included  in  such  a 
category. 

EPA  requests  comment  on  its 
proposed  definition  of  man-made 
mineral  fibers,  given  in  Unit  IV.B.14g.  of 
this  preamble,  and  any  other  options  for 
defining  a  fibers  category. 

In  Umt  IV3.166.  and  172.  of  this 
preamble.  EPA  is  proposing  to  add  two 
ethylene  bisdithiocarbamates  (EBDCs): 
metiram;  and  nabam.  An  additional  two 
EBDCs.  zineb  and  maneb.  are  currently 
listed  on  the  EPCRA  section  313  Ust  of 
toxic  chemicals.  The  category  of  EBDCs 


has  recently  been  added  to  EPCRA 
section  313  (December  1. 1993;  58  FR 
63500).  EPA  requests  comment  on  the 
following:  (1)  Should  the  individual 
EBDCs.  metiram  and  nabam.  be  added 
individually  to  EPCRA  section  313  even 
though  they  are  members  of  the  EBDC 
category,  which  is  listed  on  EPCRA 
section  313;  and  (2)  should  the 
individual  listings  for  tV^o  EBDCs,  zineb 
and  maneb.  be  deleted  and  added  as 
members  of  the  newly  created  EBDC 
category? 

EPA  requests  comment  on  whether 
polycyclic  aromatic  compounds  (PACs) 
should  be  added  as  a  delineated 
category  consisting  of  the  PACs  listed  in 
Unit  IV.B.207.  of  this  preamble  or  as  a 
category  with  the  definition  given  in 
Unit  IV.B.207.  of  this  preamble. 

EPA  requests  comment  on  its 
approach  in  considering  exposure  as  a 
part  of  its  evaluation  of  certain 
chemicals  under  sections  313(d)(2)(A) 
and(C). 

hi  Units  IV.B.38, 179..  and  235.  of  this 
preamble,  EPA  is  proposing  to  add  three 
chemicals  (sulfur  dioxide,  nitrogen 
dioxide,  and  carbon  monoxide)  that  are 
regulated  by  Title  I  of  the  CAA 
(Provisions  for  Attainment  and 
Maintenance  of  National  Ambient  Air 
Quality  Standards).  In  addition,  sulfiir 
dioxide  is  regulated  under  Title  IV  of 
the  CAA  (Acid  Deposition  Ccmtrol). 
Extensive  data,  which  are  highly 
technical,  are  collected  on  these 
chemicals  as  required  by  the  CAA.  EPA 
requests  comment  on  the  following:  (1) 
Is  die  information  collected  under  the 
CAA  sufficient  for  public  right-to-know 
purposes;  and  (2)  suggestions  on  how 
the  data  collected  on  these  dbemicals 

Eursuant  to  CAA  Titles  I  and  IV  could 
B  used  to  meet  the  purposes  of  EPCRA 
section  313. 

Comments  should  be  submitted  to  the 
address  listed  imder  the  ADDRESSES 
unit.  All  comments  must  be  received  on 
or  before  April  12, 1994. 

Vm.  PubUc  Meeting 

EPA  will  hold  a  1-day  public  meeting 
to  discuss  the  issues  presented  above. 
The  tentative  agenda  for  this  public 
meeting  will  include  a  discussion  of  the 
issues  presented  in  Unit  Vn.  of  this 
preamable. 

Scheduling  of  oral  statements  will  be 
on  a  first  come  first  served  basis  by 
calling  the  telephone  number  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  All  statements  will  be  made 
part  of  the  public  record  and  will  be 
considered  in  the  development  of  the 
final  rule. 
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X.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  the  r^julatoiy 
action  is  "significant"  and  therefore 
subject  to  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  likely  to 
result  in  a  rule  (1)  Having  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more,  or  adversely  and  materially 
afiiacting  a  sector  of  the  economy, 
productivity,  competition,  jt^,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
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interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs:  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
tills  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  proposed  rule  is  a  "signi  Scant 
regulatory  action."  As  such,  this  action 
was  submitted  to  OMB  for  review,  and 
any  comments  or  changes  made  in 
response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  The  analysis 
supporting  this  pr(^>osied  rule  estimated 
the  maximum  cost  that  a  small  business 
might  inair.  and  calculated  the  cost 
impact  percentage  (reporting  costs 
divided  by  average  value  of  shipments) 
for  each  employee  size,  class,  and  SIC 
code. 

Reporting  costs  are  estimated  at  less 
than  one  percent  of  the  average  value  of 
shipments  per  report  in  the  first  year, 
and  less  than  one-half  of  one  percent  of 
the  value  of  shipm«its  per  report  in 
subsequent  years.  The  precise  impacts 
depend  on  how  many  reports  an 
individual  small  business  submits. 
Howevw.  experience  with  current 
reporters  indicates  that  small  businesses 
generally  submit  fewer  reports  per 
facility  than  larger  ones.  Most  of  the 
reports  are  anticipated  to  be  submitted 
from  industries  with  the  lowest  impacts. 
Because  of  this,  no  segment  of  the 
manufacturing  sector  is  likely  to  suffier 


significax  t  adverse  effects  due  to  this 
rule.  Thei  efore,  QPA  certifies  that  this 
pTopos»d  rule  will  not  have  a  significant 
impact  oa  a  substantial  number  at  small 

entities.   | 

C.  Popenrork  Reduction  Act 

The  colection  of  information  and 
other  reqi  irements  under  section  313  of 
EPCRA  ai  id  sectien  6607  of  the  PPA  are 
covered  u  nder  OMB  approval  number 
2070-009  3.  which  was  issued  on  May 
14. 1992.  VVhile  this  approval  normally 
would  ha  f9  expired  on  November  30, 
1992.  it  n  mains  in  effect  pursuant  to  the 
1993  Dep  utment  of  Veteran  Affairs  and 
Housing  tnd  Urban  Development  and 
Independent  Agencies  Appropriations 
Act.  Pub.  L.  102-389,  si^ied  October  6, 
1992.  which  states  that: 

Notwltlinaoding  the  Paperwork  Reduction 
Act  of  1989  ot  any  requirements  tiieivunder 
the  Environmental  Protection  Agency  Toxic 
Chemical  Release  Inventory  Form  R  and 
InstructioOs,  revised  1991  version  issued 
May  19, 1992,  and  related  requirements 
(OMB  No.]2070-0093),  shall  be  effective  for 
repoftlBg  wider  Motion  6607  of  the  Pollution 
Preveotiod  Act  of  1990  (Public  Law  101508) 
and  sec^ioB  313  of  the  Superfund 
Amendmnts  and  Reauthorization  Act  of 
1986  (Public  Law  99-499)  until  such  time  as 
revisions  are  promulgated  pursuant  to  law. 

This  pnposed  rule  adds  chemicals  to 
the  list  of  toxic  chemicals  subject  to 
repoiting:  under  section  313  of  EPCRA 
l>n  6607  of  the  PPA  and  does- 

I  the  elements  of  the  TRI 
[form,  its  instructions,  or 
juirements.  Accordingly,  the 
id  Instructions  and  related 
ents  remain  in  effect,  as 
(by  Pub.  L.  102-389. 


and  sectii 

notchi 

reportini 

related 

FonnR 

requ; 

provid 


The  ini  lustry  reporting  burden  for 


collectin 


to  averag  1 53  hours  per  respondent 
annually  including  time  for  reviewing 
instructii  ins.  searching  existing  data 
sources.  ;athering  and  maintaining  the 
data  nee(  ed.  and  completing  and 


Ctiemicai  Nat  le 


AtMunedin  (Avarraectin  B1] 

Acephate  (Acetylphosphoraroidolhioic  acid  0,S-dimethyl  esfer) 

•  •  • 

AdHuoffen.  sodium  sal  [5-(2-CNor»<4-<tr)nouromethyi)phen  nty^-niln^benzoic  acid,  sodium  salQ 


Alachlor 
Aldicait} 


d-trans-Aloltvin  fd-trans-Chrysanlheniic  add  of  d-allettvoni 
Allytamine 


Aluminum  phosphide 

Ametryn  (N-ElJvH<r-{1-methytethyl)-6-<methym*>)-1,3.5.-«4zine-2,4-diamine) 


Amitraz 


this  information  is  estimated 


reviewing  the  collection  of  infonnatioiL 
The  actual  burden  to  a  specific  facility 
may  deviate  from  this  estimate 
dependii^  on  the  complexity  of  the 
facility's  operations  aoid  ^  profile  of 
the  release. 

Send  comments  regartling  this 
coUectioo  of  inCormation.  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Poli^  Branch,  2131. 
U.S.  Environm«ital  Protection  Agency. 
401  M  St..  SW^  Washington.  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  726  Jadcson 
Place  NW.,  Washington,  DC  20503. 
mariced  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  this 
collection  of  information. 

List  of  Subjects  in  40  CFR  Part  S72 

Environmental  protection. 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals 

Dated:  January  6, 1994. 
Carol  M.  Brawaer. 

Administrator. 

Therefore  it  is  proposed  that  40  CFR 
part  372  be  amended  to  read  as  follows: 

Part372-{AMENDEP] 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.SJC.  11013  and  11028. 

2.  In  §  372.65  by  adding  chemicals  to 
paragraph  (a)  alphabetically,  to 
paragraph  (b)  by  CAS  no.  sequence,  and 
to  paragraph  (c)  by  alphabetically 
adding  four  categories  to  read  as 
follows: 

§372.65    Ctiemicals  and  chemical 
categories  to  which  the  pan  applies. 

•  .  •    •    •    • 

(a)    •    •    • 


CAS  Ho. 


71751-41r2 
30560-19-1 


62476-59-9 


15972-6&4 
116-06-3 


28057-48-9 
1O7-11-0 


20659-73-8 
834-12-8 


3308941-1 


Effective 
OalB 


1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/96 


1/1/95 
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ChemicalK4ame 


Ar»la2Jne(4,6-dichloro-l4-(2-chloropheny1)-1,3,5-tria2ifv2-aminel 

•  •  •  • 
Atrazine  (6-ChkKO-N-ettiyl-N'-(1-mettiylethyl)-1,3.5.-tria2ir>e-2,4-diamine) 

•  •  •  • 

Bendk>carb  (2,2-Dimethyl-l.3-benzodk)xoM-ol  methyteartamate] 
BentluraKn  {r4-Butyt-N-ethyl-2.6<lJnitro-4-(trifhJOfomethyl)t)enzenamine) 
Benomyl 

•  •  •  • 
o-Benzy(-p<tilorophenol 

•  •  •  • 
Bifenthrin 


Bis(tnt)utylin)  oxide 

Boron  trichtoride 

Boron  trifluonde 

Bromacil  (5-BrorTK>-6-methy»-3-<1-rnettiylpropy()-2,4-(1H,3H)-pyrimidir>ediofie) 

Bromacil.  lithium  salt  (2,4-(1  H,3H)-PyrimidlnedKX)e.  5-t>rorTX)-6-mettiy»-3-(1-m 

Bromine 

1-Bromo-1-<bronxxTiethyl)-l  ,3-propanedicartx>nitrile 


mettiy»-3-(1-methylpropyO,  WNum  salt) 


2-Bromo-2-nitropropane-1,3-diol  (BronopoO 

•  ••••• 

Bromoxynil  (3,5-Dibfom&4-hydroxybenzonitrite) 

Bromoxyny  octanoate  (Octanoic  acid.  2,6-dibromo-4-cyanophenyt  ester) 

Brucine 

•  ••*«• 

Butyiate  (Bis-2-methylpropyl)cart>amothio«c  acid  S-ethyl  ester) 
Butylated  hydroxyantsole 

•  •  •  ,    •  •  • 
C.I.  Acid  f^ed  114 

•  •  •  *  •  • 

C.I.  Direct  Blue  218 

•■  •  •  •  •  • 

Calcium  hypochlorite 
Caprolactam 

• .  •  •  •  •      .       • 

Carfoofuran 

•  '         •  •  •  •  « 
Carbon  monoxide 

•  •  •  •  •  • 

Carboxin  (5.6-Dihydro-2-methy»-f4-phenyl-1,4-oxathiin-3-cartx5xamide) 

•  ••••• 
ChinometNonat  [6-Methyi-l  .3<lithtolo{4,5-b]quinoxalin-2-one] 

•  ••••• 
Chkxendte  add 

ChkMimuron  ethyl  (Ethy»-2-{n(4-chloro4^nethoxyprimidin-2-y1)-carbony11-amioo]sulfonyl]benzoatel 


1-^-ChloroaHyf)-3,5,7-tnaza-l-azoniaadamantane  chloride 
p<Jh 


.rtiloroaniline 
6Chloro-2-(2,4-dichlorophenoxy)phenol 


3-Chioro-2-meihy(-1-pfopene 
p-Chlorophenyl  isocyanate 
Chtoropicrin 


3-Cliioropropionttrile 
p^>)loro-o-toluidHW 


CAS  No. 


101-05-3 
1912-24-9 


22781-23-3 

1861-40-1 

17804-35-2 


120-32-1 
82657-04-3 


56-35-9 

10294-34-5 

7637-07-2 

314-40-9 

53404-19-6 

7726-95-6 

35691-65-7 


52-51-7 


1689-84-5 
1689-99-2 
357-57-3 

1/1/95 
1/1/95 
1/1/95 

2008-41-5 
25013-164 

1/1/95 
1/1/95 

6459-94-5 

1/1/95 

28407-37-6 

1/1/95 

7778-54-3 
105-60-2 

1/1/95 
1/1/95 

156346-2 

1/1/95 

630484 

1/1/95 

523448-4 

1/1/95 

243941-2 

1/1/95 

115-264 
90982-32-4 

1/1/95 
1/1/95 

408041-3 
106-474 

1/1/95 
1/1/95 

3380-344 


563474 
104-12-1 
76-06-2 


542-76-7 
9549-2 


Effective 


1/1/96 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/95 


1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


OL 


2-Chlor»1 .1 .1  jriWuoro^thane  (HCFC-I33a) 

Chiorotrifluocoinelhafw  (CFC-13) 

3Chloro-1,1.1^rilkJOrx>or(»ra  (HCFC-2S3ft}) 

CNorpyrifos  methyl  K}.OKimethy^O-{3,5,64richkxo-2-pyrktyip^osphorothioate 

Chlorsulhjron  p<hloro4H[4-nwttioxy-6-inelhy(-1,3,5-triazin-J  -yOaminolcarbonylJbenzenesulfonamidel 


Clornazone  [2-{(2-Chioropheny1)methyl]-4,4-dimettiy<-3-<soxa4oii(finone] 

CrotonaldetiydB 

Cyanazine  . 


Cjncioate 


Cydohexanol 
CyTiuthrin 


[3-(2^-DicNoroetheny<)-2;2-dimethylcycloDro(  anecartx>xytic 

phenoxyphenyl)fnettiy1  ester] 
Cytulothnn     (3-<2-Chkx(>3,3,3 

phenoxyphenypmethyl  esteri 
Cyromazine  (hfCydopropyl-l  4>&-triazine-2,4,6-triamine] 


>,3-trifhJoro-1-propenyl)-2^-(fnr  3thyicyclopropanecait>0) 


Dazo«net(Tetrahydr(>-3,5-dhneaiyl-^1-l,3,5-thiadiazine-2-thiQ  w) 

Dazomet.  sodium  salt  [Telrahydro-3.5-dimethy»-2H-13,5-thia  liazine-2-thione,  ion(l-).  sodiuml 

2,4,-oe  ^ 

2,4-0  txjtoxyetiyl  ester 
2.4-D  butyl  ester 
2.4-0  chiorocfotyl  ester 


Desmedipham 

2.4-0  2-ettiy1hexyl  ester 

2,4-0  2-ethyl-4-{Tiettiylpentyl  ester 


Diazinon 


2,2-Di)romo-3-nitrilopropionamide 


Oicamba  (3,6-Oictiloro-2-mettiyoxyt>enzoic  acid) 
Dichloran  [2,6-0ic»ik)r(>4-niioaniJne] 


3.3'-OfchloroberttidkiedihydrocWoride 
3.3'-Oichlorobenzidine  I 


trans-1 ,4-Olchloro-2-butene 

1 2-Dichk)ro-1 .1  -difluoroetharie  (HCFC-1 32b) 

Dichlorotfcjoromethane  (HCFC-21) 


Dichk>romethy^)rienylsilane 
Dichioropentanuoropropane 

l,l-dict*)ro-l,2,2,3,3-pentafluoropropane  (HCFC-225cc) 
l,l-dichloro-1,2,3,3,3-pentafluoropropane  (HCFC-225eb) 
l,2-dichloro-1,1,2.3.3-pentafluoroprofane  (HCFC-225«>) 
1 2-dichloro-1 .1 ,3,3.3i)entalluorQpropane  (HCFC-225da) 
1>^ichloro-1,1,2,2,3-pentafluoropropane  (HCFC-22Sct4 
1.3-dichk>«>-1,12.3.3-J3entafluoropropane  (HCFC-225ea) 
2.2-dichloro-l,l.l,3,3-pentafluoropropane  (HCFC-225aa) 
2>dicliloro-1 ,1 ,1 ,2,3-pentalluofQpropane  (HCFC-22Sba) 
3><«chtorD-l  .1.1 .2^-pentalluoroprepane  (HCFC-225ca) 
Oichlorophene  ( 2.2'-Mettiylene-fais<4-chlorophenol)] 


trans-1 ,3-Dicf*)ropropene 


Dictotap  rrwthy«  [2-{4-(2.4-Oic»o«jphenoxy)phenoxylpropaiK  c  acid,  mettiyl  ester] 

Dicydopentadrane 

Diettiatyl  ettiyl 


add.        cyarx><4-fltXKo-3- 
Mylic     acid     cyano<3- 


75-88-7 
75-72-9 
460-354 

5598-13-0 
64902-72-3 


81777-89-1 

4170-30^ 

2172fr4e-2 


1134-23-2 

108-93-0 
68359-37-5 

6808&65-8 

66215-27-6 


533-74-4 

53404-60-7 

94-82-6 

1929-73-3 

94-804 

2971-36^ 


13684-66« 

1928-43-4 

53404-37-6 


333-41-5 
10222-01-2 


1918-00-9 
99-30-9 


612-83-9 
64969-34-2 


110-57-6 
1649^)8-7 


75-434 


149-74-6 

127564-92-5 

13474-88-9 

111512-56-2 

422-44-6 

431-86-7 

507-55-1 

136013-79-1 

128903-21-9 

422-46-0 

422-56-0 

97-23-4 


10061-02-6 
51338-27-3 
77-73-6 
38727-55-8 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/96 


1/1/95 

1/1/95 
1/1/95 

1/1/95 

1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
VI /95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


Chemical  Name 


DHIubenzuron 

Diglycidyl  resorcinol  ether 

Dimethipin  (2.3.-Oihydro-6.6-dimethyH  ,4-dithiin-1 ,1 .4.4-tetraoxidel 

Dimethoate  ' 

3.3'-Dimethoxybenzidine  dihydrochtoride  (o-Dianisidine  dihydrochkxide) 
3,3  -DimethOKybenzidine  hydrochloride  (o-Dianisidine  hydrochloride) 
Oimethylamine 
Oimethylamine  dicamba 

•  •  •  •  •  .  , 

3.3*-Oimethy1benzidine  dtfiydrochtoride  (o-ToMine  dihydrochtoride) 
3.3  -Dimethylbenzidlne  dihydrofluoride  (o-To«idine  dihydrofluoride) 

Dimethyl  chiorothiophosphate 

Oimethyldichlorosilane 

N.N-DimettiyMormamide 

2.6-Dimethylphenol  '  \ 

Dmocap 
Dinoseb 

Diphenamid 
D^)henylamine 

Ojotesium  endothall  [7-Oxabicycto(2.2.l)heptane-2.3-dicart)oxylic  acid,  dipotassium  salt] 

Oipropyl  isoctnchomeronaie  ' 

Disodium  cyanodithioimidocarbonate 

2.4-0  isopropyl  ester 

2.4-Oithiobiuret 

'^>*Jj^^^D'fli»«>'TiethyO-4-{2-methylpropyl)-6-{trifluor^  acid     S.S-dn 

Oiuron 

2,4-D  2-octyl  ester 

Dodine  [Dobecylguanidine  monoaoetate] 

2,4.-DP 

2.4-0  propylene  glycol  butyl  ether  ester 

2.4-0  sodium  salt 


Ethoprop  (Phosphorodithioic  add  O-ethyl  S.S-dipropyl  ester] 
Ethyl  dipropytthiocarbamate  [EPTC] 


Famphur 


.alpha.-4-chlorophenyl)-5-pyrimidinemethanol] 
■*  ~*^~"' 1)distannoxane) 


Fenoxycaib  (2-« 
Fenpropathrin  e.2.33-Ti 


lyl  p-<4-((6<^ilort>:2-bwzoxazo»yien)oxy)phenoxy)propanoic  acid.ethyl  ester] 
[4-Phenoxyphenoxy)ethyl]cart)amic  add  ethyl  estei] 

Ruazifop*»ityl  f2-[4-[I5-(Tr«kjoromethyl)-2-pyridin^  add.  butyl  ester] 

numetralin  I2-Chloro-hH23^JWtro4-(trifluoromethyl)phenyt)-N-ethyl-6-fluorobenzenemethafia 

Ruorine 

Ruorouradl  (5-Ruorourac9) 

^j^nate  IN-P-Chloro4-{trifluoromethyl)phenyl]-OL-valine(+)-cyano  (3f>henoxyphenyl)methyl  ester] 

Fomesafen  l5-(2-Chlor«>4-(trifluorornethyl)phenoxy)-N-rnethylsu»or»y1)-2-nitrobenzamide] 


alpha-Hexachkxocydohexane 
Hexamethytene-1 .6-diisocyanate 


r>-Hexane 
Hexazinone 


C/VSNo. 


35367-36-5 

101-9O« 

5529064-7 

60-51-5 


20325-400 
111984-09-9 
124-40^ 
2300-66-5 


612-82-8 
41766-75-0 


2524-03-0 

75-78-5 

68-12-2 


576-26-1 


39300-45-3 
88-85-7 


957-51-7 
122-39-4 


2164-07-0 

136-45-8 

138-93-2 

94-11-1 

541-53-7 

97886-45-6 


330-54-1 

1/1/95 

1917-97-1 

1/1/95 

2439-10^ 

1/1/95 

120-36-5 

1/1/95 

1320-1M 

1/1/95 

2702-72-9 

1/1/95 

13194-48-4 

1/1/95 

759-94-4 

1/1/95 

52-65-7 

1/1/95 

60168-68-9 

1/1/95 

1335&Ofr« 

1/1/95 

66441-23-4 

1/1/95 

7249001-6 

1/1/95 

39515-41-8 

1/1/95 

55-38-9 

1/1/95 

51630-58-1 

1/1/95 

14484-64-1 

1/1/95 

69606-604 

1/1/95 

62924-70^ 

1/1/95 

7782414 

1/1/95 

51-21-8 

1/1/95 

69409-94-6 

1/1/95 

13307-3 

1/V95 

72176-02-0 

1/1/95 

3l»«4-6 

1/1/SJ 

622-6O0 

1/1/95 

110-54-3 

1/1/95 

5123S4>4-2 

1/1/95 

Effective 
Date 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 

1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


JMI 
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Chemical  N  ime 


Hydramethylnon         [Tetrahydro«.5K*methyl-2(1HH>yriiiidinonel3-{4-         (trifluoromethyOphenyll-H2-(4- 
(tri<kj0fomethyl)phenynethenyn-2ixopenylidenelhy<*razo  nel 


Imazaia  (H2-(2.4-D* 
Wodo-2-propvny1  bu 
Iprodione  [3-(3,5-Dichl 
Iron  pentacarbonyl 


Isofenphos  [2-IlEthoxyl((1-niethytethyl)anTinolphospNnoth^oxylben2oic  acid  1-methytethyl  ester] 

tsophororte 
Isophorone  diisocyanate 


l)-2-(2-proper)ytoxy)ethylJ- 1  H-imidazote] 
l)-N-(1-inethytethyl>-2,4-dk  xo-1-irwJazolidinecart)oxamidel 


Lactofen  [5-(2-Chloro4-(tnfluoroniethyl)phenoxy)-2-nitro-J  «thoxy-1-  methyk2-oxoethyl  ester] 


Linuron 

Littvum  cartx>nate 

Malathion 


Mecoprop 
2-Mercaptobenzothiazole  (MBT) 


M< 


sodium  (Sodium  metfiytdithiocait>amate) 


Methazole  [2-(3,4-Dictitoropheny1H-mettiy»-1.2,4-oxadiaz3lidine-3,5^1ione] 

Mothiocdft} 

Methoxone  (4-Chloro-2-methytphenoxy)  acetic  acid  (MCF  A)) 

Methoxone-sodium  salt  {(4-chloro-2-methylphenoxy)  acet  ite  sodium  salt) 


1,1 '-Methylene  bis(4-isocyanatocyctohexane) 
Methylene  bis(thiocyanate) 


Methyl  isothiocyanate  [Isothiocyanatomethane] 
2-Methyllactonitrile 


t4-Methytolacry1amide 

Methyl  parathion 

|s»-Mettiy»-2-pyfrolidone 

Methyltrichlorosilane 

Metiram 

Metribuzin 

Mevinphos 


Moiinate  (1H-/^epine-1-cart)Othioic  acid,  hexahydro-S-e^yl  ester) 

•  * 

Monuron 


Mydobutanil  {.alpha.-Butyl-.alpha.-(4-chlofophenyl)-1  H-1  |2.4-tria2ole-1-propanenitrile] 

Nabam 

Mated 


Nitrapyrin  (2-Chloro-6-(trichloron)ethyl)  pyridine) 
Nitrate  ion 


Nitric  oxide 


p-Nitroanilif)e 

Nitrogen  dioxide 

Nofflurazon  (4-ChlOfO-5-(methylamino)-2-| 


[3-(trifkioromet  iyl)phenyl]-3(2H)-pyridazinone] 


CAS  No. 


67485-29-4 


35554-44-0 
55406-53-6 
36734-19-7 
13463-4&« 


465-73-6 
25311-71-1 
78-59-1 
4098-71-9 


77501-63-4 


330-55-2 
554-13-2 
121-75-5 


93-65-2 
149-30-4 


150-50-5 
137-42-8 


20354-26-1 
2032-65-7 
94-74-6 
3663-48-3 


5124-30-1 


Effective 
Date 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 


6317-18^ 

1/1/95 

556-61-6 
75-86-5 

1/1/95 
1/1/95 

924-42-5 

298-000 

872-504 

75-79-6 

9006-42-2 

21087-64-5 

7786-34-7 

1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 

2212-67-1 

1/1/95 

150«8-5 

1/1/95 

88671-89-0 

142-59-6 

300-76-5 

1/1/95 
1/1/95 
1/1/95 

1929-82-4 
14797-55^ 

1/1/95 
1/1/95 

10102-43-9 

1/1/95 

10O01-6 

1/1/95 

10102-44-0 

1/1/95 

27314-13-2 

1/1/95 
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Chemical  Name 


Oryzalin  [4-(Oipropytamino)-3.5-dinitrobenzenesulfonamide] 


Oxydemeton  methyl  [S-{2-{ethylsulfinyl)ethyl)  o.CHlimethyl  ester  phosphorothiotc  acid] 

Oxydiazon  (3-t2,4-Oichloro-5-(l  -methytethoxy)phenyl]-5-(l  ,l-dimethytethyl)-l  3.4-oxadiazol-2(3H)-onel 

Oxymjorfen 

Ozone 

Paraquat  dichloride 


Pebulate  [Butyiethy1caft>amothioic  acid  S-propyl  ester] 
Pendimethalin  [N-(1-Ethytpropyl)-3.4-dimethyt-2.6-dinit 


6-dinitrobenzenamir)e] 


Pentobart>ital  sodum 


Perchtoromethyl  mercaptan 

Pennettwin    (3-(2.2-Oichk)roetheny»)-2,2-dimethylcyciopropanecart»xylic    acid,     (3-phenoxyphenyl)melhy1 

ester] 
Phenanthrene 


(2.2-CHmethyl-3-{2-methyH-propenyl)cyckjpropanecartX)xyltc    add    (3-phenoxypheny1)methyl 


Phenothrin 

ester] 
1 ,2-Ptienyter)ediafT«ne 
1 .3-Phenylenediamir)e 
1 ,2-Phenyler)ediamine  dihydrochkxide 
1 .4-Pheny1enediani«ne  dihydrochtoride 


Phenytoin 
Phosphine 


Phosphorous  oxychloride 
Phosphorous  pentachlorlde 
Phosphorous  pentasutfide 
Phosphorous  pentoxide 


Picloram 


Piperonyl  butoxide 

PinmiptvM  methyl  lO-(2-(Diethylamino)-6-methyM-pyr1midiny)>-0.0-dimethylphosphorothtoate] 


Potassium  bromate 

Potassium  dimethyldithiocarbamate 

Potassium  N-mettTy1dithiocart)amate 

Primisulfuron  JMethyl  2-II[n4.6-bis(dilluoromethoxy)-2-pyrimidinyn-  amino}cartx>nyt]amino)suHonynbenzoate] 

Protenofos  (0-(4-Bromo-2<hlorophenyl)-0-ethy»-Si)ropyl  phosphorothioate] 

Prometiyn  (N.N'-Bis(1  -methytethyJ)-6HTiethylthio-1 ,3,5-triazine-2,4-  diamine] 

Propachior  (2-Chioro-N-(1-nr)ethyiethyl)-N-pheny(acetam)de] 


Ppopanil{N-(3,4-Dichk)ropheny()propanamide] 

Propargite 

Prapargyl  alcohol 

Propetamphoe  f3-{I(Ethylamino)methoxyphosphinothioyl]oxy]-2-butenoic  acid,  1-methylethyl  ester] 

Propiconazote  [1-{2-(2,4-Dichlorophenyl)-4-propyH,3-dioxolan-2-yl]-  methyl-1H-1,2.4,-triazotel 

Quizalofop^thyl  [2-(4-((8<>*)ro-2-quinoxalinylX>xy]phenoxy]propanoic  acid  ethyl  ester] 
Resraethrin  B5-{Phefiylmethyf)-3-furanyl]memyl  2,2-dime%l-3-(2-methyl-1-pro- 

penyl)cyciopropanecart»xytate]] 

•  •  •  ••  •  •, 

Sethoxydim  I2-I1-(Ethoxyimino)butytJ-5-{2-(ethylthio)propyI]-3^ydroxy-2-cyctohexen-1-oneJ 


Simazine 

Sodium  azide 

Sodium  chlorite 

Sodium  dicamba  j'3,6-Oichloro-2-methoxyt)enzoic  add.  sodium  salt] 

Sodium  dimethynithiocarbamate 

Sodum  (iuoroacetate 


CAS  No. 


19044-88-3 


301-12-2 

19666-309 

42874-03-3 

10028-15-6 

191042-5 


1 1 1^71-2 
40487-42-1 


57-330 


594-42-3 
52645-53-1 

85-01-8 


26002-802 


95-54-5 
108-45-2 
615-28-1 
624-18-0 

1/1/95 
1/1/95 
1/1/96 
1/1/95 

57-41-0 

1/1/95 

7803-51-2 

1/1/95 

10025-87-3 
10026-13-8 
1314-80-3 
1314-56-3 

1/1/95 
1/1/95 
1/1/95 
1/1/95 

1918-02-1 

1/1/95 

51-03-6 
29232-93-7 

1/1/95 
1/1/95 

7758-01-2 

12803-0 

137-41-7 

86209-51-0 

4119808-7 

7287-19^ 

1918-16-7 

1/1/95 
1/1/95 
1/1/96 
1/1/95 
1/1/95 
1/1/95 
1/1/95 

709-98-8 

2312-35-8 

107-19-7 

31218«3-4 

60207-901 

1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/95 

76578-14-8 
10453-86-8 

1/1/95 
1/1/95 

74051-80-2 


122-34-9 

1/1/95 

26628-22-8 

1/1/95 

7758-19-2 

1/1/95 

1982-69-0 

1/1/95 

12804-1 

1/1/95 

62-74-8 

1/1/95 

Effective 
Date 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 

1/1/95 


1/1/95 


1/1/95 
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Chemical  Nam ) 


Sodkjm  hypochkxite 
Sodkjin  nnrite 

Sodnjm  pentachtorophenate 
Sodkim  o-phenylphenoxide 
Sodium  2-pyn(knethk)l-1 -oxide 


Sulfur  dioxide 


Sulfur  trioxide 

Sulfuryl  fluoride  IVikane] 

•  '>-{4-<methyttfiio)phenyllphosphorod(thioic  aod  S-propyl  esterj 

TebutWurdn  [N-I5-<1  .l-0imethylethyl>-1 ,3.4-thiadJa2ol-2-ylH4N'-dimethylureal 
Tefluthrin 


Sulprofos  [OEttwl  044-<methyttfiio)| 
-  -V{5^1.1-0»     -^  ■  ■" 

Temephos 


TerbacU  [5^hloro^1.1-dimethytethyl)-6-methy»-2.4(1H.3Hy  pyrimidinedionel 


1,1.l2-Tetrachloro-2-fluoroethane  (HCFC-I21a) 
1,1^.2-Tetrachloro-l-fluoroethane  (HCFC-121) 


Tetracycline  hydrochlofide  ^      .        .^  ..„.,»,  w      w.  ^   .  o 

Tetramethrin  (2^-Oimethyl-3-(2-methyl-1-propenyl)cyck)pro|anecartx)xylic  acid  (1,3.4,5,6,7-hexahydro-1,3- 

dk)xo-2H-isoindol-2-yOmettiyl  ester] 
Tetrasodium  ettiyienediaminetetraacetate 


Thiabendazole  (2-(4-Thia20lyl)-1H-ben2im(da20lel 

Thiabendazole,  hypophosphrte  salt  [2-(4-Thiazotyl)benzimid(  zole,  hypophosphite  salt) 


Thiobencarb  [Carbamic  acid,  rtethytthio-.  s-(p<hlorobenzyO 


CAS  No. 


Thio(£carb  , 

Thtophanate  ethyl  ([1,2-Phenytenebis(iminocarbonothioyi)]bi^cart>amic  acid  diethyl  ester] 

Thiophanate-metlTyl 

Thiosemicart)azide 

■  •  •  - 

Triadimefbn  [1-(4-Chlorophenoxy)-3,3KJimethyH-(1H-1 ,2.4-4iazol-1-yl)-2-butanone] 
Triallate 


Tribenuron    methyl    (2-(((((4-Methoxy-6-methyH,3,5-triazi|>-2-yl)-    methylamino)carbonyOamino)sulfooyl)-, 

methyl  esteil 
Tributyltin  fluoride 
Tributyltin  methacrylate 
S,S,S-Tributyltrithiophosphate(OEF) 


Tfichloroacetyl  cNoride 
Trichloroetttyisilane 


Trichlorophenylsilane 

1 ,2.3-Trichloropropane 

Tridopyr,  triethytammonium  salt 

Triettrylamine 

Triforine  {N,N*-{1,4-Piperazinediyl-bis(2,2,2-trichloroethylide  «)]  bisformamide] 


Trimethylchlorosilane 
2,3,5-Trimettwlphenyi  methylcart)amate 
Triphenyltin  oiioride 
Triphenyltin  hydroxide 


Vanadnjm  pentoxide 

Vinclozolin  [3-<3,5-Dichlorophenyl)-5-ethenyl-5-methyl-2,4- 


(b)    • 


7681-52-9 

7632-0(>0 

131-52-2 

132-27-4 

15922-78^ 


7446-09-5 


7446-11-9 

2699-79-8 

3540043-2 

34014-18-1 

79538-32-2 

3383-96-8 

5902-51-2 


354-11-0 
354-14-3 


64-75^ 
7696-12-0 

64-02-8 


148-79-8 
28558-32-9 


28249-77-6 


>xazolidinedk>ne] 


Effective 
Date 


59669-26^ 
23564-06-9 
23564-05-8 
79-19^ 

1/1/95 
1/1/95 
1/1/95 
1/1/95 

43121-43^ 
230»-17-5 

1/1/95 
1/1/95 

10120048^ 

1/1/95 

1983-10-4 
2155-706 
7848-8 

1/1/95 
1/1/95 
1/1/95 

76-02-8 

1/1/95 

115-21-9 

1/1/95 

98-13-5 

96-184 

57213^9-1 

121-44-8 

2664446-2 

1/1/95 
1/1/95 
1/1/95 
1/1/95 

75-77-4 
2655-1 S4 
639-58-7 
76-87-9 

1/1/95 
1/1/95 
1/1/95 
1/1/95 

1314-62-1 
50471-44-8 

1/1/95 
1/1/95 

1/1/95 
1/1/95 

1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/T/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 

1/1/95 


1/1/95 
1/1/95 


1/1/95 
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CAS  No. 


51 -0« 
51-21-8 


52-51-7 
52-85-7 
55-38-9 
56-35-9 


57-33-0 
5741-0 


60-51-5 
62-74-8 
64-02-8 
64-75-5 
68-12-2 
75-4;W 


75-72-9 
75-774 
75-78-5 
75-79-6 
75-86-5 
75-88-7 
76-02-8 
76-06-2 


76-87-9 
77-73-6 


7848-8 
78-59-1 


79-19-6 
85-01-8 
8&«5-7 


93-65-2 
94-11-1 


94-74-8 


94.804 
94-82-6 


95-54-5 


Chemical  Name 


Piperonyl  butoxide 
Fluorouracil  (5-Fluorouracil) 


2-Bromo-2-nitropropane-1.3-diol  (BronopoQ 
Famphur 

Fenthion  [0,0-Dimethyl  0-{3-methyM-{methylthio)phenyll  ester,  phosphorothioic  acid] 
Bis(tributyltin)  oxide 


PentobartMtal  sodium 
Ptwiytoin 


Diniethoate 


Sodium  fluoroacetate 

•  •  • 
Tetrasodium  ethytenediaminetetraacetate 

•  •  • 
Tetracycline  hydrochloride 

•  •  • 
N.N-Dimethytformamide 

Dichlorofluoromethane  (HCFC-21) 


Chlorotrifluoromethane  (CFC-13) 

TrimethylchlorosHane 

Dinrwthyldichlorosilane 

Methyl^ichlorosilane 

2-Methyllactonitrile 

2-Chk>ro-1,1.1-trifluoroethane  (HCFC-133a) 

Trichloroacetyl  chloride 

Chloropicrin 


Triphenyltin  hydroxide 
Dicyclopentadiene 


S,S.S-Tributyltrtthiophosphate  (DEF) 
Isophorone 


Thiosemicarbazide 


Phenanthrene 


Dinoseb 


Mecoprop 

2,4-D  isopropyl  ester 


Methoxone  (4-Chloro-2-melhylphenoxy)  acetic  add  (MCPA) 


2,4-D  butyl  ester 
2.4-DB 


1 ,2-Phenylenediamine 


Effective 
Date 


1/1/95 
1/1/95 


1/1/95 

1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 

1/1/95 

1/1 

1/1/95 

1/1/95 

1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 


1/1/95 
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^N     1 

1 

OL 

CASNa 

Chemical  Name 

Effect!  vo 
Date 

59 

9»d9-2 

p^hlor(H>-toiuidne 

•                          •                          i 

♦^           •             •             •       - 

•             •             *             • 

V1/95 

96-1&4 

1  ^,3-Tnchloropropane 

1/t/9S 

97-23^ 

Dichiorophene  [  2^'-M6thylene-t)is(< 

-chtorophenoOl 

t/1/95 

98-13-5 

•             • 
Trichlorophenylsilane 

•                     -     •                          •                          • 

1rt/95 

QQ 

99-30-9 

•             • 
Dichloran  [2,&-Dichtor<o4-nitroaniiin< 

1 

1/1/95 

oo 

10(H)1-6 

•              •              < 
p-Nitroaniline 

•                          •                          •                          • 

1/1/95 

o 

101-05-3 

AnUazine  f4.6K«chlofO-N-(2-chk)roti 

•                          •                          •                          • 

enyl)-1 ,3,5-tria2ifv2-aminel 

t/1/96 

O 

•                          •                          1 

•                          *                          *                          •          * 

101-906 

Digtycktyl  resoccinot  emer 

1              ■      .                                                                                                               '                      ■ 

1/1/95 

104-12-1 

•                          • 

p-Chlorophenyt  isocyanate 

•                          •                          •                          • 

t/t/95 

Y0&6O-2 

•                          • 

Caproiactam 

•                          •                          •                          • 

1/1/95 

10&47-8 

•             • 
p^^itoroaniline 

*                          *                          *                          •          - 

1/1/95 

J  A 

•            ~  • 

•                          •                          •                          • 

^    r^ 

107-11-9 

ADytamine 

' 

1/1/95 

1     0 

107-19-7 

Propergyl  alcoTtoi 

1/1/96 

1     z 

IOfr45-2 

108-93-0 

1 ,3-Phenytenedlamine 

•             • 
Cyctohexanol 

•                          •                          •               .            • 

1/1/95 
1/1/96 

110^4-3 
110-67-6 

•             • 

rvHexane 

trans-1 ,4-Dichk)ro-2-biitene 

•                          •                          •                          • 

1/1/96 
1/1/95 

994 

115-21-9 
115-2fr6 

•             • 

TricNoroethytsilane 
ChiorendK;  acid 

•                          •        .                  •                          • 

1/1/95 
1/1/95 

1164)6-3 

Aidicart) 

1/1/96 

120^-1 
120-36-5 

121-44-8 

•  • 

o-Benzyl-p-chlofophenot 
2.4-DP 

•  • 
Triethytarrane 

1/1/95 
1/1/95 

1/1/95 

121-75-5 
122-34-9 
122-3&^ 

•             • 

Matathton 
Simazine 
Diphenyiamine 

•                          •                          •                          • 

1/1/95 
1/1/95 
1/1/95 

124-40-3 

•         -    • 
Dimettiylamine 

•                         •  .                       •                      .   • 

1/1/95 

12603^ 
128-04-1 

131-52-2 
132-27-4 

•             • 

Potassium  dknethykjithiocarbamate 
Sodium  dimethyldrthiocartamate 

•                          • 

Sodkim  pentacNorophenate 
Sodium  o-phenylphenoxide 

•  •                          •                          •          - 

•  •                          •                          • 

1/1/95 
1/1/96 

1/1*95 
1/1*95 

133^7-3 

Fdpet 

•                          •                          •                          • 

1/1/95 

JMI 
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CAS  No. 


136-45-8 
137-41-7 
137-42-8 
138-93-2 


142-59-6 
148-79-8 
149-304 
149-74-6 
150-50-5 
15068-5 


298-000 
30O76-5 
301-12-2 


314^0-9 
31084-6 
33054-1 
33055-2 
333-41-5 


354-11-0 
354-14-3 
357-57-3 
422-44-6 
422-48-0 
422-56-0 
431-86-7 
46035-5 


465-73-6 
507-55-1 
533-74-4 
541-53-7 
542-76-7 


554-13-2 
55661-6 
563-47-3 


576-26-1 
594-42-3 


612-82-8 
612-83-9 


615-28-1 
624-18-0 
63O08-0 
639-58-7 
709-98-8 
759-94-4 


Chemical  Name 


Dipropyl  isocinchomeronate 
Potassium  n-methyldlthiocart>amate 
Metham  Sodium 
Disodium  cyanodithiotmidocaibonate 

•  •  •  . 

Nabam 

Thiabendazole  (2-{4-Thiazolyl)-lH-benzimidazolel 

2-Mercaptobenzothiazole 

Dichloromethylphenylsilane 

Merphos 

Monuron 


Methyl  parathion 
Naled 


Oxydemeton  methyl  Is-(2-(EthylsuHinyl)ethyOo.o-dimethyl  ester  phosphorothioic  acid} 

^ISS'S^^htor'SS^lS;^^^-^*'^^^ 

Diuron 

Linuron 

Diazlnon 

* 

1,1,1 .2-Tetrachloro-2-fluoroethane  (HCFC-121a) 

1,1,2,2-TetrachlofO-1-fluoroethane(HCFC-121) 
Brucine 

1 ,2-dichloro-1 ,1 ,2,3.3-pentafluoropfopane  (HCFC-225bb) 
2,3-d|Chloro-1,1,1,2,3-pentafluofopropane  (HCFC-225ba) 
?'x9!*^L!'°^°'^ •'' -^ -^-^-Pentafluoropropane  (HCFC-225ca) 
l,2-dichloro-l,1,3,3,3-pentafluoropropane  (HCFC-225da) 
3-chloro-1 .1 ,1-trifluoropropane  (HCFC-253ft)) 


Isodrin 

♦  .  . 

1 ,3-dichloro-1 .1 ,2,2,3-pentafluoropropane  (HCFC-225<*) 

•  •  •  .  . 

Dazomet  (Tetrahydro-3,5-dimethyl-2H-1 ,3.5-thiadiazine-2-thione) 

•  •  •  .  . 

2,4-Dithiobiuret 

•  .  .  . 

3-ChloropropionitrJle 

•  •  .  . 

Lithium  carbonate 

Methyl  isottTtocyanate  [Isothiocyanatomethanel 

3-Chloro-2-methyt- 1 -propene 

•  •  •  . 

2,6-Dimethylphenol 

•  •  . 

Perchloromethyl  mercaptan 


2'5rR!'^*'^"*"^'**"®  dihydrochloride  (o-Tolidine  dihydrocWoride) 
3,3'-Dichlorobenzidine  dihydrochloride 


1 ,2-Phenylenediamine  ^hydrochloride 

•  •  •  • 
1 ,4-Phenylenediamine  dihydrochloride 

•  •  •  • 

Cafbon  monoxide 

•  •'  •  , 

Triphenyltin  chloride 

•  •  .  , 

Propanil  (N-<3,4-Dichlorophenyl)propanamide] 

•  •  •  . 
Ethyl  dipropylthiocarbamate  (EPTC) 


Effective 
Date 


1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
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CAShto. 


822-6(H) 
834-12-8 
872-504 


924-42-5 
957-51-7 


1114-71-2 


1134-23-2 


1314-56-3 
1314-62-1 
1314-8(W 


1320-18-9 


1563-66-2 
1649^)8-7 
1689-64-5 
1689-99-2 


1861-401 


1910-42-5 
1912-24-9 
1917-97-1 
1918-00^ 
1918-02-1 
1918-16-7 
1928-43-4 
1929-73-3 
192»^62-4 


1962-69^ 
1983-104 
2008-41-5 
2032-65-7 
2155-706 
2164-07-0 


2212-67-1 


230O66-5 


2303-17-5 
2312-35-8 
2439^31-2 
2439-1 03 
2524-03-0 


2656-15-4 
2699-79-8 
2702-72-9 


2971-38-2 


3380-34-5 
3383-96-8 
3653-48-3 


408O-31-3 
4098-71-9 
4170«W 


5124-30-1 


Hexamethylene-1 ,6-diisocyanate 

Ametryn  (lNI-Ethy^N'-(1-methytethylt6-(methylthio)-1 ,3,5,-tria2ine-2,4-diamine) 

N-Metfiyl-2-pyfToJjdone 


h4-Methylolacrylamide 
Diphenamid 


Pebulate  [Butytethylcarbamo-thioic 
Cycloate  ~ 


Phosphorous  pentoxide 
Vanadiunn  pentoxide 
Phosphorous  pentasutfide 


2,4-D  propylene  glycol  butyl  ether  ister 


Cartwfuran 

1^-dichtoro-1.1-difluoroethane  (H 
Bromoxynil  (3,5-Dlbromo-4-hydrox; 
Bro(TX>xynil  odanoate  (Octanotc 


CFC 

xibei 
acid 


Benfluralin<h4-Butyl-N-ethyl-2,6-dinl  ro-4-(trifluoromethyl)benzenaniine) 


xy  }enzoK:  < 


Paraquat  dichionde 

Atrazine  (6-Chloro-l*<thyl-N'-(1-i 

2,4-D  2-cictyl  ester 

Dicamba  (3,6-Dichloro-2-fiiethyo: 

Pidoram 

Propachtor  (2-Ch»oro-N-(1-methyle|hyl) 

2,4-0  2-ethylhexyl  ester 

2,4-D  butoxyethyl  ester 

Nitrapyrin  (2-Chioro-6-(trichlorometiyl)pyridine) 


nr4thylethyl)-1 ,3,5.-tnazine-2,4-dtemine) 
acid) 
N-p^nylacetamide] 


Sodium  dicamba  [3,6-Dichloro-2 

Tributyttin  fluoride 

Butylate  (Bt$-2-methylpropyO 

Methiocarfo 

Tributylbn  methacrylate 

Oipotassium  endomall ' 


Oimethylamirw  dicamba 


Trialate 

Propargite 

Chirtomethioriat  [6-Methym  ,3-dithl>k>[4,5-b]quinoxaKrv2-one] 

Dodine  [Dodecyiguanidine  monoaqetate] 

Dimethyl  chiorothiophosphate 


2,3,5-TrJmethylphenyl  methylcarb^riate 
Sutfuryl  Fluonde  (Vikane] 
2,4-0  sodHxnsaN 


2,4-D  ehlorocrotyl  ester 


5-Chloro-2-<2,4Kiichiorophenoxy)p^nol 

Temephos 

Methoxone  -  sodium  salt  (4-Chlor4-2 


l-<3^h»ofoa»yO-3,5,7-i 
Isophorone  ditsocyanate 
Crotonaldehyde 


I.V-Methylene  bis<4-isocyanatocy  tohexane) 


Chemicai  t4ame 


acid  S-propyl  ester] 


FC-132b) 
nzonitrile) 
,  2,6-dit)romo-4-cyarx)phenyl  ester) 


nf|ettioxyl)enzoic  acid,  sodium  satf) 
cart^mothioic  acid  S-ethyl  ester) 


[7-Oxabicy(  o(2^.1)heptar>e-2,3-dicartx)xylic  acid,  dipotassium  salt] 

•  •  •  •  •«•  • 

Molinate  (IH-Azepine-l-cartxjthio* ;  acid,  hexahydro-S-ethyl  ester) 


triaza-1-azc  vaadamantane 


methylphenoxy  acetate  sodium  salt) 
chloride 


Effective 
Date 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/95 


1/1/95 


1/1/96 
1/1/95 
1/1/95 


1/1/95 


1/1/95 

1/1/95 
1/1/95 
1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
t/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/96 


1/1/95 


1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 


1/1/95 
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1/1/95 
1/1/95 


1/1/95 
1/1/95 
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1/1/95 
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CASNa 


523448-4 
5596-13-0 
5902-51-2 
6317-18-6 
6459-94-5 


7287-19-6 


7448-09-5 
7446-11-9 


7632-000 
7637-07-2 


7681-52-9 
7696-12-0 


7726-95-6 
7758-01-2 
7758-19-2 
7778-54-3 
7782-41-4 


7786-34-7 
7803-51-2 


9006-42-2 
1002S-87-3 
10026-13-8 
10028-154 


10061-02-6 
10222-01-2 
10102-43-9 
10102-44-0 
10294-34-5 
10453-8&4 


13194-48-4 
13356-08-6 
1346&40« 
13474-88-9 
13684-56-5 
14484-64-1 
14797-55-8 
15822-784 
15972-604 


1780445-2 
19044-884 
1966640-9 
20325-404 
20354-26-1 


2085»-734 
21087-64-9 
2172S-46-2 
22781-234 
23564454 
23664-064 
25013-164 
25311-71-1 
26002-602 


26628-224 
26644-46-2 
27314-13-2 


Chemical  Name 


Caitooxin  (5.6-Dihydro-2-methyl-N-pheny»-1 .4-oxathiif»4<afboxamide) 

JfW  I^SS2±i!:l5?''**'Vtethyl)4-methyK2.4-{fHiB)i^^ 

Methylene  bg(thw)cyanate) 

C.I.Atidf^edlU 

Pronf)etryn  lN,N'-Bis<1-methylethyl)4-methylthio-1.3.5-triaane-2,4-daminel 

Sulfur  dk)xide 
Sulfur  trioxide 


Sodium  nitrite 
Boron  trifluoride 


Sodwm  hypocWorito 

"^"dtoJ^SSsSSSS^SrS^  ***  (1  A4A6.7-liexahydro-1> 


Bromine 

Potassium  bromate 
Sodium  chkxite 
Calcium  hypochlorite 
Fluorine 


Mevinphos 
Phosphine 


Metiram 

Phosphorous  oxychloride 

Ptwsishorous  pentachloride 

Ozone 


trans-1  >Oichloropropene 
2,2-Olxomo4-nilrilopropionamide 
Nitric  oxide 
Nitrogen  dioxide 
Boron  McHofide 

Resmettwin  B»<Phenylme(hyl)-3-fufanyllme<hy) 

penyl)cyciopropanecarboxylateD 


2,2-dimethy»-3-C2-melhy»-1  -pro- 


Ethoprap  [PhotphorodMhMc  add  Oettiyl  S,S-diprapy(  ester] 
Fenbulatin  oxide  (hexaki8(2-inethy1-2-phenylpropyl)dBtannoxane) 
hronperlacaibonyl 
1J-Dj*|w»^A2.3>penla(liJoropropane  (HCFC-225cc) 

Ferbenirrrii(dtonelhy(cafbamo-dWik>ak>-S,S')irofri 

Nitrate  ion 

Sodium  2-pyridkwMol-1-OKide 

Alachlor 


Benomyl 

Oryzalin(< 

Oxydiazon 


I4-{pipropviamino)4.5-dinitrobenzene-sulfonamide] 

3,3'-Dimethoxyt>enzidin»  dihydrocfiuihJe  (DianKklna  dihydioc^iwiA)  «    ^  j 

Melhazole{2-<3,4-Dichtarapheny«)-4-melhyt-1Z4-oxadnzolidin»4,S<ton4 

AluminiKn  phosphide 

Metribuzin 

Cyanazine 

Bendiocarb  t2,2-OimethyM,3-benzodk>xoM-ol  malhyteaibamaM 
Thiophanate  methyl 

ethyl  [Il^-Phenylenebi8fiminocart)onothioyf)lbi»caitamic  acid  dtettiyl  esterl 
anisole 

^     .^  .    -^   !?"y<(t-m8thylet»»yf)aminolphosphinothioyflox^benzote  acid  1-methy»elhyl  ester] 
Ptwjothnn    t2,2-ONTiBthy(4-<2-methyt-1-propenyl)cyciopropanecaiboxyltc    acid    (3i)henoxyphenyf)melhy1 
ester] 


So(fiumazide 


Triforine  (N,N'-{l,4-PiperazinediyR)is(2,2,2-trichloroelhyfidene)]  bisfdnnamide] 
Norfkjrazon  (4-Chioro-5Kmelhylamino>-2-{3-(trifhioiomethyt)phenyl}-  3(2H)-pyi 


3<2H)-pyridazinonel 


CItoclive 
Data 


1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/96 


1/1/95 


1/1/95 
1A1/B5 


1/1/95 
1/1/95 


1/1/95 
1/1/95 


1/1/96 
1/1/96 
1/1/96 
1/1/96 
1/1/96 


1/1/96 
1/1/96 


1/1/95 
1/1/96 
1/1/95 
1/1/96 


1/1/95 
1/1/96 
1/1/96 
1/1/95 
1/1/95 
1/1/96 


1/1/96 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/96 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/96 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
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CAS  No. 


28067-48-9 
28249-77-6 
28407-37-6 
28558-32-9 
29232-93-7 
30560-19-1 
312186^ 
33089^1-1 
34014-18-1 
35367-38-5 
3540(M3-2 
35654-44-0 
35691-65-7 
36734-19-7 
38727-6&8 


3930045-3 
39515-41-8 
40487-42-1 
41198-08-7 
41766-75-0 
42874-03-3 
43121-43-3 
60471-44-8 
51236-04-2 
51338-27-3 
51630-68-1 
52646-53-1 

53404-19-6 
63404-37-8 
63404-60-7 
56290-64-7 
65406-53-6 
57213-69-1 
59669-26-0 
6016868-9 
60207-90-1 
62476-59-9 
62924-70^ 
64902-72-3 
64969-34-2 
66215-27-8 
66441-234 
67485-294 

68086-85-8 

68359-37-€ 

69409-94-5 
69806-504 
7175141-2 
72178-02-0 
7249001-8 
74061-80-2 
76578-14-8 
77601-634 
7953842-2 
81777-89-1 
82667-04-3 
86200«1-0 
88671-89^ 
90982-32-4 
978864&6 

10120048-0 

111512-66-2 
111984-09-9 
127564-92-6 
128903-21-9 
136013-79-1 


[d-trans-Ctwysa(  Ihemic  acid  of  d-anethrone] 
'  dra  hytthio-,  s-<P-ct*>robenzyl)] 


siN 


d-trans-ARoltvin 

Thiobencaito  (Caitamic  acid,' 

C.I.  Oiiect  Blue  218 

Thiabendazole,  hypophosphite 

Pirlmiphos  methyl  [0-<2-(Oiettiyt4iniho; 

Acephate  (Acetytphosphoramido  hioic 

Propetamphos  [34[(Emytamino)r  letho 

Amtraz 

Tertxjthiuron  [N-[5-(1.1-Diniethy4thyO 

Diflubenzuron 

Sulprofbs  [O-Ethyl  0-(< 

Imazaiy  (1-(2-<2,4-Oichlorophenyp-2-<2 

1-Bromo-l-<brornomelhyl>-1 " 

Inrodone  (3-(3,5-Dichk>rophenyl 

Diethatyl  ethyl 


no)qiethoxyphosphino-thioyl]oxy)-2-butenoic  acid,  1-methylethyl  ester] 
-1 ,3,4-thiadazoi-2-yl)-N,N'- dimethylurea] 
;4-<methylt|io)phenyllphosphorodithioic  i 


hehy  ^2-<2-propenylo)q 
>pr  eaneocarbonitrik 
lenyi; -fHI-methytethyl] 
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Chemical  Name 


[2-(4-Thiazolyt)benzimidazo<e.  hypophosphite  salQ 
ino)-6-methyl-4-pyrimidinyl)-0,0-oimethyl  phosphorothioate] 
>ic  acid  0.&<fmelhyl  ester) 


add  S-propyl  ester] 
ixy)ethy(]-l  hMmidazoie] 

1  -methytethyl)-2,4-dk>xo-1  -imidazoMine-carfooxamide] 


Dinocap 

Fenpropathrin  ^^,3,3-Tetramett  ylcyciopropane  carboxylic  acid  cyafX>(3-phenoxyphenyl)methyl  ester] 

Pendlmethalin  [N-<l-Ethylpropyl)  d,4-dimethy(-2,6-dinitrobenzer)-amine] 

Profenofos  [0-<4-Bromo-2-chlorc  phenyt)-O-ethyl-S;^0pyt  phosphorothioate] 

3,3'-Oimettiylberuidine  dihydrolH  oride  (ortho-ToMine  dihydrofluoride) 

Oxyfluorfen 

Triadimefon  [1  -(4-CMorophenox]  >-3.3-dimethyl-1  -<1  H-1  ^,4-triazol-1  •yl)-2-butanone] 

Vindozolin  [3-<3,5-Dichk>rophen]  l)-5Hethenyt-5-methyf-2,4-  oxazoiidirtediorw] 

Hexazinone 

Diciofop  methyl  [2-[4-(2.4-Otchlo  ophenoxy)phenoxy]propanoic  acid,  methyl  ester] 

pAnyfllAfStO 

Permethrin    [3-(2,2-Dichloroeth<inyl)-2,2-dimethylcyclopropanecarfooxylic    acid.    (3-phenoxyphenyl)methyl 

este^ 
Bromadl.  lithium  salt  (2,4-(1H,3l'  )-Pyrimidinedione,  5-bromo-6-methy1-3-  (1-methylpropyl),  lithium  saN] 
2,4-D  2-ethyt-4-methylpentyl  est(  f 

Dazomet  sodium  san  [Tetrahydi  c>-33-dHnethyl-2H-1,3,6-thiadiaztr)e-2-thione,  ion(1-),  sodium] 
Dimelh^  [2,3,-Dihydn>6,6-(fm)thyt-1,4Klithiin  1.1,4,4-tetraoxide] 
3-lodo-2-propynyl  butylcartamalp 
Triclopyr,  trietnyammonium  salt 
Thioocarb 

Penarimol  [.alpha.-(2-ChloropheAyl)-.alpha.-4-chlorophenyl)-6-pyrimidtne-  methanol] 
Propiconazole  (1-{2-<2.4-Oichlor<  phenyl)-4-propyH,3-dioxolan-2-yO-methyl-1H-1,2,4,-triazole] 
Acifluorien,  sodium  salt  (6-(2-Ch  oro-4-(tri1k>uromethyl)phenoxY)-2-nitro-benzoic  acid,  sodium  salt] 
RumetraKn  (2-Chloro-N-(2,e-dini  ro-4-(tri(luoromethyf)-phenyl)-N-ethyf^fluorobenzeneniethanarnine] 
Chiorsulfuron  [2-chloro-N-[[4-me  hoxy-6-methyl-1,3,5-tnazir>-2-yl)amirK>]  carbonyQberuerwsutfortamide] 
3,3'-Oichtorobenzidine.sunate 


Effective 
Date 


noic  acid,  ethyl  ester] 

(trifluoromethyl)phenyl]-1  -{2-(4- 


Cyromazirw  [N-Cydopropyl-1,3,!  >-triazine-2.4,6-triamine] 

Fenoxaprop  ethyl  [2-<4-((6-Chloi  >2-benzoxazolylen)oxy)phenoxy)  propai 

Hydramethytnon         fTetrahydr  >-5,5-dimethyl-2(l  H>-pynmidinone(3-{4- 

(trifhJoromethyOphenyqetheinyl  -2-  properrylidenelhydrazone] 
Cyttalothrin    [3-<2-Chloro-3,3,3-frifluoro-1-propenyl)-2,2-    dimethylcycloproparwcartxMylic    acid    cyano(3- 

phenoxyphenyl)nr)ethyl  ester]  ; 
CyfhJttwin        (3-(2,2-Dichioro-«ihenyl)-2,2-dimethylcyclo-propenecaiboxy<ic        acid,        cyano<4-fluoro-3- 

phenoxypheriyOmethyl  ester] 
Ruvalinate  [N-(2-Chioro-4-(triflu(  romethyl)phenyl]-DL-va)ine(-f  )-cyano(3-phenoxyphenyOmethylester] 
Fkjazifop-butyl  [2-{4-{I5-{rrifluor(  methyl>-2-pyndtfiyQoxy)-phenoxy]propanoic  add,  butyl  este^ 
Abemectin  [Avermectin  B1] 

Fomesafen  (6-(2-Chloro4-<trifiu  iromethyl)phenoxy)-N-methylsuffonyl>-2-  nitrobenzamide] 
Fenoxycaib  (2-<4-PtierK>xypherx  xy)ethyi]cart)amic  add  ethyl  ester] 
Selhoxydim  (2-{1-(Ethoxyirnino)t  utyl}-6-(2-<ethylthio)propyl]-3-hydroxy^2-cyclohexen-1-one] 
Quizalofop-eihyl  [2-{4-((6-Chloro  2-quirK)xalinyl)oxy]phenoxy]  propanoic  add  ethyl  este^ 
Ladofen  [5-<2-Chtoio  4  (tiilluoro  fnettiyl)phenoxy)-2-nitro-2-ethoxy-l-methy(-2-oxoethyl  este^ 
Tefluthrin 

Cjomazone  P-((2-Chlorophenyl)  nethyl]-4,4-dimethyl-3-isoxazolidinone] 
Bifenthrin 

Primisunuron  [Methyl  2-{nn4,6-b  s(dHkioromethoxy)-2-pyrimidlnyl]-  amino]carbonyl]amino]sutfonyl]benzoate] 
Mydobutani  [.alpha.-6uM-.alph  L-(4-chlorophenyl>-1H-1,2,4-triazole-  1-propanenitrile] 
CNorimuron  ethyl  [Ethyt-2-{[[(4-(  nioro-6-rnethoxyprimidin-2-yl)-cart)onyfl-amino]sulfonyl]benzoate] 
Dittwpyr    |2-<Dilluoromethyl)-4-2-ni^hylpropyl)-6-(trifluoro-rnethyl)-3,5-pyridinedicarbothioic    add    S,S-di- 

mevtyl  ester] 
Tribenuron    methyl    [2-<((((4-M  ethoxy-6-mettiy(-1 ,3,5-tnazir>-2-yl)-    methylamino)carbonyl)amiry>)suHonyl)-. 

methylesteri 
1 ,1-dichloro-1  i,3,3.3-pentafluortoropene  (HCFC-22Seb) 
3.3'-Oimethoxybenzidine  hydrocpioride  (Dianisidne  dihydrochloride) 
DichioropentaTluoropropene 

2,2-Oichioro-l,1,1.3>penta(luoiopropane  (HCFC-225aa) 
l,3-Oichloro-1,1,2.3>pentafluoi  opropane  (HCFC-225ea) 


(0 


1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/95 
1/1/95 
1/1/95 


1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 

1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 

1/1/95 

1/1/95 

1/1A5 
1/1/95 
1/1/95 
1/1/95 
1/1/96 
1/1/95 
1/1/95 
1/1/95 

1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 

1/1/95 

1/1/95 
1/1/95 
1/1/95 
1/1/95 
1/1/95 


Category  Name 


Chlorinated  paraffins:  Includes  those  chemicals  defined  by  the  following  formula: 

CxH2x-y.f2Cly 
where  x-10to30andy-3to26 

Man-made  mineral  fibers:  Indudes  glass  microfibers.  glass  wool  fibers  rock  wool  fib«rs  sian  wnni  fihor*  >nH  »ip»4,^  ~..._c 
fibers  that  have  a  diameter  less  tt^n  3.5  mK:romexi>^^7<^lS^'r^,^v^-i*^  wool  fibers,  and  refradory  ceramw 


Nicotine  and  salts 


PolyCTdfc^om^  CprripaLinds  (PACs):  (This  category  indudes  only  those  chemicals  listed  below) 
0UU30-O0-3  t9enz(a)anthracene 
00218-01-9  Benzo(a)phenanthrene 
00050-32-8  Benzo(a)pyrene 
00205-99-2  Benzo(b)fluoranthene 
00205-82-3  Benzo{i)fluoranthene 
00207-08-9  Benzofl()fluoranlhene 
00169-55-9  Benzo(rst)pentaphene 
00066-74-8  Carbazole 
27208-37-3  Cyclopenta(cd)pyrene 
00226-36-8  Dibenz(a,h)acridine 
00224-42-0  Dibenz(a.j)acridine 
00215-68-7  Dibenz(a.c)anthracene 
00224-41-9  Dibenz(a.i)anthracene 
00053-70-3  Dibenzo<a.h)anthracene 
05385-76-1  Dibenzo(a,e)fluoranlhene 
00192-654  Dibenzo(a.e)pyrene 
00169-64-0  Dibenzo<a.h)pyrene 
00191-300  Dibenzo<a.l)pyrene 
001 94-59-2  7H-Oibenzo<c.g)carbazole 
00057-97-6  7.12-Dimethylbenz(a)anthracene 
00193-39-5  lndeno(1.2.3-cd]pyrene 
03351-32-4  2-Methylchrysene 
03361-31-3  3-Methylchrysene 
03361-30-2  4-Methylchrysene 
03697-24-3  6-Methylchrysene 
01705-85-7  6-Methyldvysene 
33543-31-6  2-Methylfluoranthene 
05522-43-0  1-Ni^opyrene 


Strychnine  arxl  salts 


(FR  Doc.  94-753  Filed  1-11-94;  3:34  pro] 
BtUMO  CODE  SS60-«0-r 


Effective 
Date 


1/1/95 

1/1/95 
1/1/95 
1/1/95 
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Wednesday 
January  12,  1994 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  500 

Regulations  Under  Section  4  of  the 
Fair  Packaging  and  Labeling  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Trade 
Commission  (the  "Commission"  or 
"FTC")  amends  its  regulations  issued 
imder  section  4  of  the  Fair  Packaging 
and  Labeling  Act  (FPLA)  to  require  Ae 
use  of  the  units  of  both  the  customary 
inch/pound  measurement  system  and 
the  metric  measurement  system  in  the 
net  quantity  statement  for  certain 
consimier  commodities.  This  action  is 
being  taken  to  implement  1992 
amendments  to  the  FPLA,  which  require 
such  dual  measurement  system 
disclosure. 

EFFECTIVE  DATE:  February  14. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Easton,  Special  Assistant — 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  326-3029  or  Bret  S.  Smart, 
Consximer  Protection  Specialist,  Los 
Angeles  Regional  Office,  Federal  Trade 
Commission,  11000  VVilshire  Blvd.. 
suite  13209,  Los  Angoles,  CA  90024. 
(310) 575-7890. 

SUPPLEMENTARY  INFORMATION: 

Statement  of  Basis  and  Purpose 
L  Introduction 

In  1967,  Congress  enacted  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C 
1451  et  seq.)  (FPLA).  Congress  declared 
that  packages  and  their  labels  should  be 
marked  to  enable  consumers  to  obtain 
acciirate  information  as  to  the  quantity 
of  the  contents  and  to  facilitate  value 
comparisons. 

To  effectuate  its  poHcy  of  providing 
consumers  accurate  quantity 
information  on  commodity  labels. 
Congress  in  the  FPLA  set  out  general 
disclosure  requirements  and  delegated 
to  various  agencies,  including  the  FTC, 
the  duty  of  promulgating  regulations. 
The  FTC  in  1968  published  regulations 
that  provided  detailed  guidance  to 
industry  on  what  to  include  in 
statements  of  identity  of  products;  in  the 
identification  of  manufacturers,  packers, 
or  distributors;  and  in  declarations  of 
net  quantities  (33  FR  4718,  March  19, 
1968;  16  CFR  part  500). 

The  1967  FPLA  specified  that  the 
quantity  disclosures  be  made  in  the 
customary  American  inch/pound 
system  of  measurement.  The  FTC's 
implementing  regulations  thus  required 
use  of  the  inch/pound  system  of 
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measui  ement.  The  FTC  regulations, 
howev  ir.  also  permitted  the  use  of  the 
metric  system  of  measurement  as  an 
additic  nal  net  quantity  disclosure  (16 
CFR  5(  0.21). 

In  1<  92.  Congress  amended  the  FPLA 
to  requ  ire  that  Sie  quantity  disclosure 
on  lab(  Is  of  consumer  commodities  be 
in  bott  the  SI  metric  system  and  the 
custon  ary  inch/pound  system  of 
measui  iement.  This  amendment  is 
consist  ent  with  the  overall  policy  that 
the  me  ric  system  is  the  preferred 
system  of  weights  and  measures  for 
commi  rce  in  the  United  States 
(Omni  )us  Trade  and  Competitiveness 
Act.  Pi  blic  Law  100-418, 15  U.S.C 
205b).  because  of  the  metric 
amendments  to  the  FPLA,  the  FTC  has 
conducted  this  rulemaking  to  amend  its 
regulations  to  reflect  the  requirement  for 
dual  disclosure. 

Thisj  rulemaking  has  been  conducted 
pursuant  to  the  Commission  Rules 
prescr&ing  special  procedures  for  the 
promulgation  and  amendment  of  FPLA 
regulajions.  (16  CFR  part  1,  subpart  C) 
Pursuant  to  these  procedures,  interested 
parties  were  afforded  the  opportunity  to 
particibate  in  the  proceeding  through 
the  submission  of  written  data,  views,  or 
arguments.  On  August  17, 1993,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  in  the 
Federal  Register  that  sought  comment 
on  the  proposed  dual  disclosure 
amendments  to  the  Commission's  FPLA 
regulaiions.1  The  Commission  also 
soughl  comments  on  its  consideration  of 
certaii  statutory  and  regulatory 
requin  sments  relating  to  this 
rulemi  king,  such  as  the  National 
Envirc  nmental  Pohcy  Act  of  1969  (42 
U.S.C  4321).  In  the  NPR,  the 
Comm  ission  tentatively  concluded  that 
the  proposed  amendments  were  not 
"major"  rule  amendments  within  the 
meani  ig  of  that  statute;  were  not  rules 
requir  ng  the  "collection  of 
infom  ation"  within  the  meaning  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  af  seq.y,  and  were  in  compliance 
with  t  le  metric  usage  requirements  of 
the  Ml  trie  Conversion  Act  (15  U.S.C 
205b).  Further,  as  part  of  its  ongoing 
regulatory  review  of  existing  and 
proposed  regulations,  the  Commission 
soughj  comment  about  the  overall  costs 
and  benefits  of  the  regulations 
promulgated  under  the  FPLA.  Lastly, 
the  Commission,  based  upon 
infon^ation  currently  available,  stated 
its  bel  ef  that  it  is  imlikely  that  the 
propo  ;ed  amendments  would  have  a 
signi^cant  economic  impact  on  a 
substiitial  number  of  small  firms. 
However,  given  the  uncertainty  on  the 


question,  the  Commission  published  an 
initial  regulatory  analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C 
603-604)  and  requested  public 
comment  on  the  potential  costs  of  the 
amendments. 

The  Commission  received  20  timely 
written  comments,  which  are 
summarized  in  part  III  of  this  notice. 
The  amendments  that  the  Commission 
is  adopting  today  are  also  discussed  in 
part  ni.  The  text  of  the  amendments 
appears  at  the  end  of  this  notice. 

n.  Bacitground 

A.  The  Fair  Packaging  and  Labeling  Act 

The  Fair  Packaging  and  Labeling  Act 
is  designed  to  prevent  the  use  of  unfair 
or  deceptive  methods  of  packaging  and 
labeling  of  consumer  commodities.  The 
FPLA  states  that  it  shall  be  unlawful  for 
persons  to  sell  or  distribute 
commodities  whose  labels  do  not 
conform  "to  the  provisions  of  this  Act 
and  of  regulations  promulgated  imder 
the  authority  of  this  Act."  (15  U.S.C 
1452.)  The  main  requirements  of  the 
FPLA  are  that  the  label  on  a  package 
disclose  the  identity  of  the  commodity; 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor  of 
the  commodity;  and  the  net  quantity  of 
contents  in  terms  of  weight,  measure,  or 
numerical  count.  (15  U.S.C  1453.) 

1.  Shared  Enforcement  and 
Implementation  Authority 

In  the  FPLA,  Congress  has  established 
a  system  of  divided  authority  for 
implementation  and  enforcement.  The 
authority  to  promulgate  and  enforce 
regulations  with  regard  to  foods,  drugs, 
devices,  or  cosmetics  is  vested  in  the 
United  States  Food  and  Drug 
Administration.  (15  U.S.C.  1453(a),  15 
U.S.C  1456(a).)  With  respect  to  any 
other  consumer  commodity,  authority  is 
vested  in  the  FTC  (15  U.S.C.  1454(a),  15 
U.S.C.  1456(b)).  With  regard  to  imports 
of  consumer  commodities  into  the 
United  States,  the  Secretary  of  the 
Treasury  enforces  FPLA.  (15  U.S.C. 
1456(c).)  Additionally,  several  other 
agencies  have  adopted  parallel 
disclosure  schemes  on  their  own 
initiative.2 
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3  In  developing  the  proposed  amendments  that 
were  published  in  the  NPR,  the  Commission's  staff 
consulted  with  the  staffs  of  other  relevant  agencies 
to  harmonize  requirements.  The  amendments  the 
Commission  adopts  today  are  consistent  with  the 
proposed  metric  amendments  to  food  labeling  rules 
contained  in  a  Notice  of  Proposed  Rulemaking 
Issued  by  the  FDA  on  May  21.  1993  (58  FR  29719). 
As  of  the  date  of  this  FTC  Statement  of  Basis  and 
Purpose,  the  FDA  has  issued  no  flnal  rules  for  any 
of  the  products  It  regulates  under  the  <7LA. 


2.  Consumer  Commodities 

The  FPLA  defines  consumer 
commodities  as  being  any  food,  drug, 
device,  or  cosmetic  and  any  other 
article,  product  or  commodity  of  any 
kind  or  class  which  is  customarily 
produced  or  distributed  for  sale  through 
retail  sales  agencies  or  instrumentalities 
for  consumption  by  individuals,  or  use 
by  individuals  for  purposes  of  personal 
care  or  in  the  performance  of  services 
ordinarily  rendered  within  the 
household,  and  which  usually  is 
consumed  or  expended  in  the  course  of 
such  consumption  or  use.' 

The  FPLA  grants  the  FTC  authority  to 
exempt  commodities  it  regulates  under 
the  Act.*  Acting  under  this  authority, 
the  FTC  has  exempted  the  following 
products  from  certain  FPLA 
requirements— camera  film;  Christmas 
tree  ornaments;  replacement  bags  for 
vacuum  cleaners;  chamois;  paper  table 
covers;  certain  cellulose  sponges; 
candles;  and  solder.  (16  CFR  part  501.) 

In  a  similar  vein,  the  FTC  has 
interpreted  the  meaning  of  "consumer 
commodity"  as  used  in  FPLA  as  not 
including  52  commodities  or  classes  of 
commodities.  These  include  such  items 
as  antifreeze  and  automotive 
accessories,  garden  tools  and  hardware, 
toys,  typewriter  ribbons,  and 
woodenware.  (16  CFR  part  503.) 

3.  Procedures  for  Promulgating 
Regulations  Under  FPLA 

The  FPLA  sets  out  the  procedures  to 
be  followed  by  the  FTC  in  promulgating 
regulations.  The  FPLA  states  that 
regulations  promulgated  by  the 
Commission  under  section  4  or  section 
5  shall  be  promulgated,  and  shall  be 
subject  to  judicial  review,  by 
proceedings  taken  in  conformity  with 
the  provisions  of  subsections  (e),  (f),  and 
(g)  of  section  701  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  371 
(e).  (f),  and  (g))  ("FDC  Act").5 

The  FTC  has  implemented  this 
statutory  requirement  to  use  the 
rulemaking  procedures  of  section  371  of 
the  FDC  Act  by  adopting  16  CFR  part  1 
subpart  C,  which  sets  forth  the 
procedures  for  the  promulgation  of  rules 
under  authority  other  than  section 
18(a)(1)(B)  of  the  FTC  Act. 

Subpart  C  provides  that  the  effective 
date  of  any  regulations  issued  under  the 
FPLA  shall  not  be  prior  to  30  days  after 
publication  in  the  Federal  Register. 


>  15  U.S.C  1459(a). 
M5  U.S.C  1454(c). 
'  15  U.S.C  1455(b). 


B.  Original  FTC  Regulations  Issued 
Under  the  FPLA 

In  1968,  the  FTC  issued  the  original 
regulations  implementing  the  FPLA.  (33 
FR  4718,  March  19. 1968.)  There  are 
twenty-seven  regulations,  of  which 
twenty-two  relate  to  the  net  quantity  of 
contents  declaration.  Several  of  the 
regulations  relate  to  the  measurement 
system  to  be  used  in  the  net  quantity 
declaration.  For  example.  §  500.8 
prescribes  the  imits  of  weight  and 
measures  to  be  used;  §§  500.9  through 
500.14  set  out  how  weight,  fluid 
measure,  length,  width,  area,  and  cubic 
measure  should  be  expressed;  and 
§  500.16  states  how  fractions  should  be 
treated. 

Each  of  the  original  regulations 
mandating  measurement  disclosure 
requires  the  use  of  customary  inch/ 
pound  units.  This  is  because  Section  4 
of  the  original  FPLA  (15  U.S.C.  1453) 
states  that  required  net  quantity 
disclosure  be  in  pounds,  inches,  feet, 
yards,  pints,  quarts,  gallons,  etc. 

One  of  the  FTC  regulations  issued 
under  the  FPLA  allows  the  optional  use 
of  metric  units  in  addition  to  the 
mandated  inch/pound  units.  Section 
500.21  (16  CFR  500.21)  states: 

A  separate  statement  of  the  net  quantity  of 
contents  in  terms  of  the  metric  system  is  not 
regarded  as  a  supplemental  net  quantity 
statement  and  an  accurate  statement  of  the 
net  quantity  of  contents  in  terms  of  the 
metric  system  of  weight  or  measure  may  also 
appear  on  the  principal  display  panel  or  on 
other  panels.  Standard  metric  abbreviations 
may  be  used. 

Thus,  under  the  original  regulations, 
manufacturers,  packers,  and  distributors 
of  consumer  commodities  subject  to 
FTC  regulations  were  required  to  make 
net  quantity  of  contents  disclosure  using 
inch/pound  units  but  had  the  option  of 
making  additional  disclosure  in  metric 
units. 

C.  The  1992  Metric  Amendments  to  the 
FPLA 

In  1992,  the  FPLA  was  amended  to 
require  that  the  International  System  of 
Units  ("SI  metric  system")  as  well  as  the 
customary  inch/pound  system  of 
measure  be  used  in  the  label  declaration 
of  net  quantity  of  contents  of  consumer 
commodities.  (Pub.  L.  102-329,  August 
3, 1992.)  It  is  these  statutory  changes 
which  the  FTC  is  implementing  in 
adopting  the  regulations  set  out  in  this 
notice. 

The  1992  substantive  amendments  to 
the  FPLA  relate  to  metric  The  basic 
change  that  the  amendments  make  is 
that  all  labels  for  consumer 
commodities  printed  alter  February  14. 
1994,  must  state  the  net  quantity  of 


contents  in  both  the  customary  inch/ 
pound  system  of  measure  and  the  SI 
metric  system.  Apart  from  the  changes 
made  to  section  4  (15  U.S.C.  1453). 
section  5  (15  U.S.C.  1454).  and  section 
13  (15  U.S.C.  1461).  the  FPLA  remains 
the  same.  Specifically,  the  statutory 
amendments  are  as  follows. 

Section  4  of  FPLA  requires  that  a 
consumer  commodity  bear  a  label  which 
specifies  the  identity  of  the  commodity, 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor, 
and  the  net  quantity  of  contents.  The 
amendments  to  Section  4  require  that 
the  contents  label  be  in  both  the 
customary  inch/ pound  and  metric 
systems  of  measurement. 

Subsection  (a)(2)  has  been  amended  to 
mandate  the  disclosure  of  contents  in 
terms  of  mass  as  well  as  weight.  The 
original  FPLA  only  required  weight,  a 
unit  of  the  customary  system  of 
measure.  Mass  (measured  in  kilograms 
and  multiples  and  submultiples)  is  the 
metric  term  for  the  quantity  of  matter  in 
an  object. 

Subsection  (a)(2)  specifies  that  the 
metric  disclosure  shall  use  the  "SI 
metric  system."  The  "SI"  system  is  the 
International  System  of  Units  (Le 
Systeme  International  d'Unites)  as 
interpreted  or  modified  for  use  in  the 
United  States  by  the  Secretary  of 
Commerce.  (55  FR  52242,  Dec.  20, 
1990.)  There  are  several  government 
publications  giving  guidance  on  use  of 
the  SI.6 

Subsection  (a)(3)(A)(ii)  states  that 
decimal  fractions  of  the  pound  and 
decimal  fractions  of  the  SI  metric 
system  units  shall  be  carried  out  to  no 
more  than  three  places  on  random 
packages,  which  are  packages  with 
varying  weight  or  mass  from  a  lot  of  the 
same  consumer  commodity.  The 
original  FPLA  required  that  decimal 
fractions  of  the  pound  be  carried  out  to 
no  more  than  two  places. 

Subsection  (a)(6)  states  that  content 
labels  containing  SI  metric  disclosure 
are  not  required  for  foods  that  are 
packaged  at  the  retail  store  level.  This 
amendment  affects  FDA.  rather  than 
FTC,  regulations. 

Section  13  of  the  amended  FPLA 
states  that  the  effective  date  for  the 
changes  to  sections  4  and  5  is  February 
14. 1994.  However,  it  also  provides  that. 
"The  amendments  •  •  •  have  no  effect 


•  See,  "The  International  System  of  Units  (SI)." 
NIST  Special  Publication  330.  U.S.  Department  of 
Commerce.  August.  1991:  "Guide  for  the  Use  of  the 
International  System  of  Uniu."  NIST  Special 
Publication  811,  U.S.  Department  of  Commerce. 
September.  1991:  and  "Preferred  Metric  Units  for 
General  Use  by  the  Federal  Government."  Federal 
Standards  376B  (Preprint  Copy).  General  Services 
Administration,  lanuary  27, 1993. 
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on  the  sale  or  distribution  of  products 
whose  labels  have  been  printed  before 
such  effective  date."  Thus,  companies 
with  labels  on  hand  that  were  printed 
before  the  effective  date  may  continue  to 
use  the  supply  until  exhausted. 

D.  Identification  of  Comments  Received 

Below  is  an  alphabetical  list  of  the 
comments  submitted  in  response  to  the 
NPR.  The  list  includes  the  document 
nimiber  assigned  to  the  comment  on  the 
public  record  and  a  general  description 
of  the  commenter  (for  those  comments 
that  included  a  description  or  where  the 
commenter  is  a  publicly  recognized 
company).' 

1.  Amway  Corporation  ("Am") — 14. 
Amway  sells  products  subject  to  the 
Commission's  FPLA  regulations. 

2.  Mr.  Jeffrey  S.  Berke  ("Berk")—!. 

3.  Mr.  J.  D.  Buchanan  (''Buch")— 11. 
Mr.  Buchanan  is  a  Canadian  resident 
who  had  responsibility  for  metric 
conversion  in  Canada. 

4.  Borden.  Inc.  {"Bord">— 9  and  20. 
Borden  sells  products  subject  to  the 
Commission's  FPLA  regulations. 

5.  Cramer  Products,  Cic.  ("Cram") — 
18.  Cramer  is  a  small,  employee-owned 
manufacturer  of  products  for  athletics 
and  physical  education. 

6.  First  Brands  Corporation  ("Frst") — 
15.  First  sells  products  subject  to  the 
Commission's  FPLA  regulations. 

7.  Maryland  State  Department  of 
Agriculture,  Weights  and  Measures 
Section  ("Md  Ag">— 5. 

8.  Mr.  Eugene  A.  Mechtly  ("Mech") — 
7. 

9.  Michigan  State  Department  of 
Agriculture  ("Mich  Ag") — 6. 

10.  Micro  Motion,  Inc.  ("Micr") — 4. 

11.  Congresswoman  Jan  Meyers 
("Cong.  Meyers") — 17.  Congresswoman 
Meyers  is  the  Ranking  Minority  Member 
of  the  House  Committee  on  Small 
Business. 

12.  The  National  Conference  on 
Weights  and  Measures  ("NCWM")— 19. 
NCWM  is  a  voluntary  standards-writing 
body  whose  members  are  State  and  local 
weights  and  measures  officials,  as  well 
as  Federal  Government,  business, 
industry,  and  consximer  representatives. 

13.  The  National  Institute  of 
Standards  and  Technology — Metric 
Program  ("NIST")— 12.  NIST.  a  unit  of 
the  Department  of  Commerce,  has 
responsibility  for  guiding  the  Federal 
Govenunent's  conversion  to  usage  of  the 
metric  system  of  measurement. 

14.  Pier  1  hnports  ("Pier")— 2.  Pier 
sells  products  subject  to  the 


Wednesday,  January  12.  1994  /  Rules  and  Regulations 


^All  public  comments  are  filed  in  ib« 
CommiMion's  Rulemaking  Record  P93a902.  In  thlt 
notice,  codunenti  are  cited  by  an  identirication  of 
the  commenter,  the  comment  number  assigned  by 
the  Secretary  of  tiie  CammiNion.  and  the  relevant 
page  numberts),  e.g.,  "NCWM,  19,  3." 


Commit  sion's  regulations  issued  under 
FPLA. 

15.  Tie  Procter  &  Gamble  Company 
("PG")-  -10.  PG  sells  products  subject  to 
the  Con  mission's  regulations  issued 
under  F  'LA. 

16.  M-.  Louis  F.  Sokol  ("Soko")— 8. 

17.  Ml-.  Larry  Stempnik  ("Stem")— 13. 

18.  St  mdards  and  Metric  Practices 
Subcom  mittee  of  the  Metric  Operating 
Committee  of  the  Interagency  Council 
on  Metric  Policy  ("SMPS"}— 16.  SMPS 
was  responsible  for  writing  Federal 
Standai  i  376B,  "Preferred  Metric  Units 
for  Gem  iral  Use  by  the  Federal 
Govern:  nent." 

19.  W  r.  John  H.  Woelflein  ("Woel")— 
3.  Mr.  V  foelflein  is  a  member  of  the  U.S. 
Metric  *  association,  Inc.,  the  National 
Con  fere  nee  on  Weights  and  Measures, 
and  the  New  Hampshire  Metric 
Advisoi  y  Council. 

E.  Comt  nent  Suggestions  Beyond 
Commii  sion's  Authority  Under  FPLA 

Two  (  omments  suggested  that  the 
Commii  sion  amend  the  regulations 
issued  \  inder  the  FPLA  in  ways  that  are 
beyond  the  Commission's  authority  and 
that  wo  ild  conflict  with  the  1992  metric 
amendments  to  the  FPLA.  Specifically, 
NCWM  isuggested  that  packages  that  are 
"rational"  metric  sizes,  e.g.,  250  mL, 
500  mLi  1,2,3,  and  4  liter,  not  be 
required  to  have  inch/pound  content 
declarajions;"  and  Mr.  Berke  questioned 
the  value  of  having  metric  equivalents 
on  consumer  packages  and  objected  to 
the  mandatory  use  of  metric  labeling.' 

As  discussed  above,***  the  1992 
amendments  to  section  4(a)(2)  of  the 
FPLA  provide  that  the  net  quantity  of 
contente  shall  be  stated  "using  the  most 
appropriate  imits  of  both  the  customary 
inch/pouiiu  system  **•  and,***  the 
SI  metnc  system"  (.emphasis  supplied). 
Thus,  Qongress  hais  required  by  statute 
that  boAi  customary  inch/pound  and  SI 
metric  nnits  are  to  be  used  for  content 
disclosjira.  The  Commission  cannot 
issue  r^ulations  that  contravene  the 
statutory  requirement. 

m.  Discussion  of  Rnle  Amendments 
Being  Adopted 

Each  amendment  the  Commission  is 
adopting  today  is  identified  below.  The 
substantive  revisions  are  described  in 
detail.  Minor,  self-explanatory  changes 
are  mei  sly  noted.  Comments  about  a 
propos  id  amendment  are  discussed 
with  th  3t  amendment.  If  none  of  the 
comme  ats  addressed  a  proposed 
amend  nent,  the  Commission  adopts  the 
amend  nent  without  discussion. 
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A.  Section  500.2    Terms  Defined 

The  Commission  is  making  both 
significant  and  minor  technical  changes 
to  this  section.  The  Commission  amends 
subsection  (a)  to  include  a  reference  to 
the  1992  statute  amending  FPLA  and 
subsection  (c)  to  reflect  that  the 
Administrator  of  the  Environmental 
Protection  Agency  rather  than  the 
Secretary  of  Agriculture  enforces  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act.  Subsection  (d)  deletes 
references  to  repealed  statutes.  In 
addition,  throughout  these  proposed 
amendments,  a  few  non-substantive, 
technical  changes  have  been  made.  In 
subsection  (h),  as  in  other  proposed 
amendments,  the  metric  equivalent  for 
an  existing  inch/pound  reference  is 
added.  The  use  of  both  systems  in  the 
regulations  is  called  for  by  the  FPLA 
and  is  consistent  with  the  requirements 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Public 
Law  100, 15  U.S.C.  205b). 

Subsection  (j)  is  new  and  defines  the 
term  "SI  metric,"  a  terra  used 
throughout  the  proposed  amendrnents 
to  the  regulations.  The  definition  is 
derived  from  official  Federal 
Government  publications  relating  to 
metric  terminology."  The  definition 
makes  reference  to  the  statutory 
authority  granted  to  the  Secretary  of 
Commerce  to  interpret  and  modify  the 
International  System  of  Units  (SI)  for  the 
United  States. 

Two  comments  addressed  the  use  of 
the  term  "SI  metric"  in  the  regulations. 
NIST  wrote  that  it  is  confusing  and 
redundant:  a)  to  use  the  term  "SI 
metric"  system  because  it  implies  that 
there  are  metric  systems  other  than  the 
International  System  of  Units  (SI),  and 
b)  to  use  "SI  metric"  to  modify  a  metric 
unit  name.  12  (An  example  of  the  latter 
would  be  the  reference  to  "SI  metric 
kilograms"  in  §  500.8(d)  of  the  new 
rules).  NIST  recommended  using  either 
"SI"  or  "metric."  NCWM  recommended 
that  "you  consider  eliminating  use  of 
the  terms  'SI  metric'  in  association  with 
the  metric  units  •  •  •  because  the 
terms  stand  by  themselves  as  metric 
units."  13 

The  Commission  has  decided  not  to 
accept  these  suggestions.  The 
substantive  1992  amendments  to  section 


19,  s. 
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■  ■  "Preferred  Metric  Units  for  General  Use  by  the 
Federal  Government,"  Federal  Standard  376B, 
General  Services  Administration,  January  27, 1993: 
"Guide  for  the  Use  of  the  bitemationa)  System  of 
Units."  NIST  Special  Publication  811,  U.S. 
Department  of  Commerce,  September,  1991;  and 
•The  International  System  of  Uniu  (SD,"  NIST 
Special  Publication  330,  U.S.  Department  of 
Commerce,  August  1991. 

'»  NIST.  12. 1. 

•3  NCWM,  19. 4. 
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4  of  the  FPLA  repeatedly  make  reference 
to  "the  SI  metric  system,"  and  the 
Commission  in  its  amendments  is 
merely  adopting  the  statutory  language. 
While  the  comments  offer  other 
acceptable  means  of  expressing  metric 
terms,  the  Commission  believes  its 
amendments  must  be  consistent  with 
the  statutory  language.  The  rules  do  not 
require  that  labels  use  the  term  "SI 
metric"  or  any  other  name  for  the 
measurement  system.  The  rules  only 
require  the  disclosure  of  the  contents 
using  the  units  of  the  SI  metric  system 
and  the  customary  inch/pound  system. 
Subsection  (k)  is  new  and  defines  the 
term  "customary  inch/pound,"  which  is 
used  in  the  1992  metric  amendments  to 
section  4(a)(2)  of  FPLA  (15  U.S.C.  1453) 
and  throughout  the  proposed 
amendments  to  the  regulations.  One 
comment  addressed  this  matter.  NIST 
wrote:  "the  terra  'customary  inch/ 
pound'  should  not  be  used  as  a 
compound  adjective  (e.g.,  customary 
inch/pound  system  or  customary  inch/ 
poimd  statement).  Both  terms  are 
independent  descriptors  for  the 
collection  of  measurement  imits  we 
currently  use  in  the  United  States  and 
their  use  together  is  confusing."  •<  The 
Commission  has  decided  not  to  accept 
this  suggestion.  Congress  in  amending 
the  FPLA  in  1992  used  the  term  "the 
customary  inch/pound  system  of 
measure."  The  Commission  Intends  to 
be  consistent  with  the  statutory 
terminology. 

Subsection  (1)  is  new  and  defines  the 
term  "  'e*  mark."  This  is  a  certification 
mark  used  in  the  European  Community 
(EC)  to  establish  that  the  package  is 
appropriately  filled  in  accordance  with 
EC  standards.  The  term  is  defined 
because  the  amendments  to  section 
500.6  (Net  Quantify  of  Contents)  allow 
the  term  to  be  used  in  addition  to  the 
mandated  content  quantity  disclosure. 
Failure  to  allow  the  use  of  the  mark 
could  be  an  impediment  to  American 
companies  selling  in  the  EC 

B.  Section  500. 6    Net  Quantity  of 
Contents  Declaration.  Location 

This  section  relates  to  the  technical 
requirements  to  be  followed  in  the 
presentation  of  the  declaration  of 
contents.  There  are  several  amendments 
to  subsection  (b).  First,  the  words  "or 
mass"  are  added  after  the  word 
"weight."  This  addition  is  made 
necessary  by  the  metric  amendments  to 
section  4(a)(2)  of  the  FPLA,  which  state 
that  the  quantity  of  contents  shall  be  "in 
terms  of  weight  or  mass,  measure  or 


>*  NIST.  12, 1. 


numerical  count."  «  The  same  addition 
is  made  in  each  of  the  regulations  that 
refer  to  weight  so  that  they  uniformly 
read  "weight  or  mass." 

An  example  of  an  improper  metric 
qualifier,  i.e..  "giant  liter."  has  been 
added  to  the  existing  examples  of 
improper  inch/pound  qualifiers.  This 
example  should  aid  in  the  preparation 
of  labels.  Further,  the  amendment 
includes  a  parenthetical  metric  size 
descriptor  in  addition  to  the  existing 
inch/poimd  size  reference. 

The  amendment  to  this  section  allows 
the  use  of  the  "e"  mark  as  part  of  the 
statement  of  the  net  quantity  of 
contents.  Without  the  change,  the  "e" 
mark  could  be  considered  an  improper 
qualifier  and  its  use  violative  of  the 
regulations. 

The  Commission  received  two 
comments  relating  to  the  use  of  the  "e" 
mark.  The  Michigan  St-ite  Department  of 
Agriculture  commented  that  the  use  of 
the  "e"  mark  as  part  of  the  statement  of 
quantity  of  contents  is  appropriate.'* 
NCWM  commented  on  the  placement  of 
the  "e"  mark. "7  The  amendment 
proposed  by  the  Commission  reads: 

When  used,  the  "e"  mark  shall  be  at  least 
3  millimeters  (0.118  inches)  in  height  and 
shall  appear  immediately  after  the  metric 
portion  of  the  net  quantity  of  contents 
statement 

NCWM  suggests  the  following 
alternative: 

When  used,  the  "e"  mark  shall  be  at  least 
3  millimeters  in  height  and  shall  be  placed 
in  the  same  field  of  vision  as  the  quantity  of 
contents  statement. 

NCWM  stales  that  the  reason  for  its 
suggested  change  is  consistency  with 
the  law  in  the  European  Community 
and  to  avoid  having  the  FTC  impose 
specific  placement  requirements  on  the 
"e"  marL 

The  Commission  agrees  that  the 
Commission  rules  should  be  flexible 
enough  to  allow  companies  to  meet  both 
the  Commission  requirements  and  other 
reasonable  variations,  and  that  specific 
placement  requirements  prevent 
flexibility.  However,  the  Commission  is 
not  persuaded  that  use  of  the  phrase  "in 
the  same  field  of  vision"  is  appropriate. 
While  this  terminology  may  be  a  term  of 
art  in  the  European  Community,  it  is 
doubtful  that  many  American 
companies,  especially  small  businesses, 
would  understand  its  meaning. 
Accordingly,  the  amendments  refrain 
from  using  the  phrase  "in  the  same  field 
of  vision"  and  avoid  requiring  a  precise 

■>  The  emphasized  words  were  added  by  the 
1992  amendments. 

'•  Mich  Ag.  6, 1. 
•'  NCWM.  19, 1. 


placement  of  the  "e"  mark,  although 
they  permit  the  use  of  the  "e"  mark  as 
part  of  the  statement  of  the  net  quantity 
of  contents.  The  Commission  has 
amended  the  subject  sentence  hi 
Subsection  (b)  to  read: 

When  used,  the  "e"  mark  shall  be  at 
least  3  millimeters  (approx.  1/8  inch)  in 
height." 

C.  Section  500.7    Net  Quantity  of 
Contents,  Method  of  Expression 

The  only  change  to  this  section  is  the 
addition  of  "or  mass"  each  time  the 
term  "weight"  is  used. 

D.  Section  500.8    Units  of  Weight  or 
Mass  and  Measure 

This  section  specifies  the 
measurement  units  which  must  be  used 
in  making  the  content  disclosure 
statements.  The  amendments  to  this 
section  implement  the  1992  metric 
amendments  to  FPLA  by  specifying  the 
SI  metric  units  which  must  be  used  in 
dual  declaration  statements.  Neither  the 
amendments  to  the  FPLA  nor  the 
Commission's  regulations  require  that 
the  measurement  systems  be  used  in  a 
particular  order,  i'  Thus,  manufacturers 
have  discretion  to  put  SI  metric  units 
first  or  customary  inch/poimd  units  first 
as  they  so  choose. 

The  examples  of  disclosures  set  out  in 
this  section  and  others  are  intended  to 
assist  manufacturers  and  distributors  in 
designing  labels  which  comply  with  the 
amendments  to  the  regulations.  The 
examples  are  not  mandatory  and  set  out 
different  options.  For  instance,  in  the 
only  reference  to  fractions  of 
measurement  units,  the  amendments  to 
the  FPLA  state  that  decimal  fractions  of 
poimds  and  metric  mass  units  may  be 
"carried  out  to  not  more  than  three 
decimal  places."  (15  U.S.C  1453)  This 
is  a  change  from  the  original  FPLA, 
which  restricted  decimal  fractions  to 
two  places.  The  examples  in  the 
Commission's  amended  regulations  use 
different  decimal  places  to  show  that 
the  manufacturer  or  distributor  can 
choose  which  to  use.  As  another 
instance  of  options  presented  to 
manufacturers  or  distributors,  some  of 


"  NIST  commented  that  the  use  of  an  Inch 
declaration  to  three  decimal  places  (the  .118  inches 
used  in  the  proposed  amendment)  was 
"superfluous."  NIST,  12  3.  The  Commission  adopU 
NISTs  suggestion  to  use  "approx.  1/8  in."  io  the 
sentence. 

'♦  Section  4(a)(2)  ofthe  1992  amendments  10  the 
FPLA  states  that  the  quantity  of  contents  shall  be 
Slated  using  units  "•  •  •  of  both  the  customary 
inch/pound  system  *  •  "and  *  *  •  the  SI  metric 
system."  While  the  inch/pound  system  precedes  the 
term 51  metric  in  this  phrase,  there  is  little  reason 
to  infer  a  Congressional  Intent  that  this  also  be  the 
order  in  which  quantities  are  disclosed.  The 
amended  rules  therefore  leave  this  choice  to 
manufacturers  and  distributors. 


1886 


Federal  Register  /  Vol.  59,  No.  8  /  Wednesday,  January  12,  1994  /  Rules  and  Regulations 

.■■-■..  -  ^  ■  -         ■       ,  I    ■      ■  — 


the  examples  used  in  the  amended 
regulations  state  the  SI  metric 
measurement  first  while  others  put 
customary  inch/pound  units  first. 

The  high  degree  of  precision  used  in 
the  examples  contained  in  the  proposed 
amendments  generated  thirteen 
comments.20  But  for  one.^"  the 
comments  uniformly  stated  that  the 
examples  use  too  precise  measurements 
for  commercial  purposes.  The 
comments  suggest  that  in  most  instances 
three  digits,  including  both  whole 
number  and  decimals,  should  be  used 
while  in  certain  situations  two  digits 
should  be  allowed.  As  a  result  of  the 
comments,  the  Commission  has  changed 
the  examples  throughout  the  regulations 
to  use  three  and  two  digits  as  suggested 
and  has  added  an  amendment  to 
§  500.19  (see  part  III.O.  below) 
embodying  such  usage.^ 

The  only  description  of  measurement 
precision  in  the  1992  amendments  to 
the  FPLA  is  in  section  4(aj(3)(A),  which 
states  that  for  certain  packages  decimal 
fractions  may  be  carried  out  to  no  more 
than  three  places.  Based  upon  this 
statutory  language,  the  illustrative 
examples  used  in  the  proposed 
amendments  contained  up  to  three 
decimal  places.  Sometimes  this  resulted 
in  examples  using  as  many  as  six  total 
digits,  including  whole  numbers  and 
decimal  places.  The  comments  generally 
stated  that  such  precision  implies  a 
greater  measuring  accuracy  than  is 
likely  to  be  possible.23  The  comment 
from  Mr.  John  Buchanan  is  illustrative: 

I  suggest  that  the  regulatory  requirement 
for  net  quantity  he  limited  to  three  significant 
digits,  which  would  still  be  consistent  with 
the  FPLA  specification  but  would  lead  to  less 
cluttered  labels,  greater  truth  in  labeling  by 
removing  the  spurious  accuracy,  and  a  more 
rapid  conception  of  the  metric  system  by 
consiuners.  *  *  *  Conversions  such  as  1  lb. 
(453.59  g)  look  very  intimidating  to  the 
average  citizen.  Some  of  the  implied 
accuracies  are  bordering  on  the  ludicrous,  for 
example,  in  500.27  you  are  suggesting  that 
the  linear  dimensions  of  focial  tissue  can  be 
measured  to  one-hundredth  of  a  millimetre, 
which  is  less  than  the  diameter  of  a  single 
fiber!  Or,  in  500.16,  where  the  capacity  of  a 
6  fl.  oz.  cup  is  expressed  to  an  accuracy  of 
one-hundredth  of  a  millilitre — far  less  than 
one  drop.J* 


»Buch.  11, 1:  Md  Ag.  15, 1:  Mecb.  7.  2:  Mich  Ag. 
6.  2:  Micr.  4,  2;  Cong.  Myers,  17. 3:  NCWM,  19.  2; 
NIST.  12. 1:  Pier.  2. 1;  Soko,  8, 1:  Stem,  13. 2: 
SMPS.  16. 1;  and  Woel,  3.  2. 

31  Micro  Motion.  Ina  (Micr,  4.  2]  objected  to  the 
imposition  of  a  maximum  number  of  digits  that 
could  be  used. 

ziThus.  S  500.19(b)  states  "(Examples:  '1  lb  (453 
g)"  not  "1  lb  (453.592  g)'  or  'Net  Wt.  2  oz  (56  g)"  or 
•Net  Wt.  2  02  (56.6  g)'  not  'Net  Wt.  2  oz  (56.69  g)'.)" 

I'See,  NIST,  12. 1. 

I'Buch.  11.2. 


Based  ijpon  its  consideration  of  the 
comments,  the  Commission  has  changed 
the  examples  used  in  the  final 
amendme  nts.  The  changes  require  the 
use  of  thr  ie  digits  for  the  quantity 
declaratic  n  (e.g..  "453g  (1  lb)" 
(§  500.9(^)  except  where  the  quantity  is 
below  100  grams,  milliliters, 
centimetors,  square  centimeters  or  cubic 
centimetars  where  the  quantity 
declaration  can  be  shown  in  two  figures 
(e.g.  "17  i  n.  x  4  in.  X  20  in.  (43  x  10  x 
50  rm)"  ( i00.1fi(a)(l){ii)).  Thfisfi  changes 
bring  the  amended  regulations  into 
conformi  y  with  the  Uniform  Packaging 
and  Labe  ing  Regulation  adopted  by  the 
National  Conference  on  Weights  and 
Measures  and  the  packaging  and 
labeling  i  sgulations  of  the  Canadian 
Legal  Me  rolo^  Branch.^s 

Aside  I  rom  the  above  changes, 
subsectio  a  (a)  requires  the  use  of  grams, 
milligran  s,  and  kilograms  as  well  as 
pounds  a  id  ounces  in  weight  or  mass 
declaratii  ins.  Examples  of  dual 
declaratii  tns  are  included. 

Subsec  don  (b)  requires  the  use  of 
liters  anc  milliliters  as  well  as  gallons, 
quarts,  ai  id  pints  in  fluid  measure 
disclosui  9.  The  term  "Celsius"  replaces 
"Centign  de"  because  Centigrade  is 
obsolete  or  temperature  measurement. 

Subsec  tion  (c)  states  that  meters, 
centimet  )rs,  and  millimeters  must  be 
used  as  \  rell  as  inches  in  linear 
measure. 

Subsection  (d)  requires  that  area 
measurement  use  square  meters,  square 
decimetors,  square  centimeters,  and 
square  millimeters  as  well  as  square 
yards,  square  feet,  and  square  inches. 

Subse<  tion  (e)  states  that  dry  measure 
statemen  Ls  shall  use  liters  and  milliliters 
as  well  a  >  bushels,  pecks,  dry  quarts, 
and  pint  i. 

SuDse<  tion  (f)  requires,  in  cubic 
measure  disclosures,  the  use  of  cubic 
meters,  c  ubic  centimeters,  and,  cubic 
centimet  ars  as  well  as  cubic  yards,  cubic 
feet,  and  cubic  inches. 


E.  Sectidkj 
Mass,  H9W 


500.9    Units  of  Weight  and 
Expressed 


The  O  immission  amends  this  section 
to  incluc  e  the  requirement  for  the  use 
of  mass  I  s  well  as  weight  and  continues 
to  descri  ye  the  appropriate  customary 
inch/poi  ind  units  to  be  used  on 
packagei  of  various  weights. 

Sul»0  :tion  (a)  includes  the  "net 
mass"  d  sclosure  and  has  several  metric 
example  s  added.  The  amended 
subsectio  m  allows  the  term  "net  mass" 
as  an  alt  jmative  to  "net  weight"  in 
stating  t  le  net  quantity  of  contents. 

The  comments  state  that  the 
requirer  lent  to  use  the  terms  "net 


weight"  or  "net  mass"  is  uimecessary 
and  "  *  *  •  creates  clutter  on  a  label 
that  is  much  better  left  with  fi-ee 
space.*  *  *  "  26  Declaring  contents 
without  "net  weight"  or  "net  mass"  is 
"already  the  successful  practice  in 
Canada"  and  has  been  adopted  by  the 
National  Conference  on  Weights  and 
Measures-^?  Further,  the  proposed  Food 
and  Drug  Administration  regulations  for 
metric  labeling  of  food  products  under 
the  FPLA  also  make  the  use  of  "net 
weight"  or  "net  mass"  optional. 

Based  upon  the  reasoning  contained 
in  the  ten  comments  on  this  issue,28  the 
Commission  has  determined  to  make 
optional  the  use  of  the  terms  "net 
weight"  and  "net  mass."  Thus,  under 
the  amendment,  a  manufactiu«r  or 
distributor  need  only  state  the  weight  or 
mass  of  the  contents  without  using  the 
qualifying  terms  "net  weight"  or  "net 
mass"  (e.g.  "453g  (1  lb)."  However,  the 
amendment  to  subsection  (a)  makes  it 
clear  that  even  where  the  terms  are  not 
used,  the  quantity  of  contents 
declaration  shall  always  declare  the  net 
quantity  of  contents.^* 

Subsection  (b)(2)  reflects  the 
amendment  to  the  FPLA  which  deletes 
the  former  avoirdupois  (the  system  of 
weight  based  upon  the  pound  of  16 
oimces)  requirement  that  packages 
weighing  one  poimd  or  more  but  less 
than  four  pounds  disclose  both  the  total 
number  of  ounces  and  the  number  of 
pounds,  with  any  remainder  in  ounces 
or  common  or  decimal  fractions  of  the 
pound.  Thus,  imder  the  old  law,  if  a 
package  weighed  3  and  one-half  pounds 
it  would  properly  be  labeled  "56  oz.  (3 
lbs.  8  oz.)."  The  new  law  requires  only 
the  expression  of  pounds  and  remainder 
of  ounces,  so  that  in  the  prior  example 
"3  lbs.  8  oz."  would  be  sufficient.  For 
weights  greater  than  1  pound  but  less 
than  4  pounds  manufacturers  will  have 
the  option  to  include  an  additional 
statement  of  weight  in  oimces 
"immediately  adjacent"  to  the  required 
expression  in  poimds,  as  subsection 
(b)(2)  has  been  amended  to  allow  this 
discretionary  second  expression  of 
weight.  Subsection  (b)(1)  retains  the 
requirement  that  disclosure  be  given 
exclusively  in  oimces  for  packages 
containing  less  than  one  pound. 

Proposed  subsection  (b)(3)  as  it 
appeared  in  the  NPR  retained  the 


UNCWII.  19.2. 


MMichAg.6.  2. 

"Mech.  7. 1. 

»  Am.  14. 1;  Bord.  9. 1:  Md  Ag.  S.  1;  Mech,  7, 
1:  Mich  Ag.  6.  2;  Micr.  4. 1;  NCWM.  19,  2:  Pier,  2. 
1;  Soko.  S.  1:  and  Woel.  3. 1. 

"  Section  500.6(a)  also  requires  that  the  label  on 
a  consumer  commodity  bear  the  declaration  of  the 
net  quantity  of  contents.  The  Commission  felt  it 
appropriate  to  restate  the  point  at  §  500.9(a)  to  avoid 
any  confusion. 
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current  requirement  that  for  weights  of 
4  pounds  or  more  disclosure  be  given 
exclusively  in  whole  pounds,  with  any 
remainder  in  ounces  or  fractions  of  the 
pound.  The  Commission  received  two 
comments  on  this  issue,  each  of  which 
argued  that  the  use  of  ounces  be 
permitted  as  an  optional  additional 
disclosure  on  products  weighing  4 
pounds  or  more.  Procter  &  Gamble 
wrote: 

We  believe  manu&cturers  should  be 
allowed  to  voluntarily  include  net  contents 
in  units  of  ounces  or  fluid  ounces  for 
products  containing  more  than  four  pounds 
or  more  than  one  gallon.  This  provision 
would  again  promote  fair  value  comparisons 
between  the  largest  1  or  2  sizes  of  a  consumer 
product  such  as  laundry  detergent  with  the 
smaller  sizes  of  the  same  brand  or  alternate 
brands.  Comparison  between  two  sizes  such 
as  50  oz  (3  lb  2  oz)  and  85  oz  (5.31  lb)  is 
accomplished  much  more  easily  by 
comparing  ounces.  Comparison  between  two 
sizes  such  as  48  fl  oz  (l  quart  1  pint)  and  144 
fl  oz  (1  gallon  1  pint)  similarly  is 
accomplished  much  more  easily  by 
comparing  fluid  ounces.  We  see  important 
consumer  benefits  and  no  risks  in  extending 
voluntary  use  of  ounces  or  fluid  ounces  to 
larger  sizes.Jo 

The  National  Conference  on  Weights 
and  Measures  similarly  urges  the 
Commission  to  allow  the  voluntary  use 
of  ounces  and  fluid  ounces  to  larger  size 
packages.  NCWM  states: 

The  (L,aws  and  Regulations)  Committee 
believes  that  allowing  manufacturers  to 
voluntarily  include  dual-quantity 
declarations  would  (1)  reduce  the  cost  of 
implementing  the  metric  amendments;  (2) 
facilitate  value  comparison  by  consumers;  (3) 
minimize  change  for  some  manufacturers;  (4) 
not  increase  label  clutter.^ 

The  Commission  is  persuaded  that 
permitting  the  voluntary  use  of  ounces 
on  packages  of  four  pounds  or  more  is 
in  the  public  interest  and  has  so 
amended  subsection  b(3).  The 
Commission  believes  that  allowing  the 
use  of  ounces  on  large  size  packages 
will  facilitate  price  com;>arisons 
without  any  negative  consequences. 

Subsection  (c)  states  that  for  random 
packages,  i.e.,  packages  with  varying 
weights  from  a  lot  of  the  same 
commodity,  the  decimal  fractions  of  the 
pound  should  not  be  carried  out  to  more 
than  three  places.  Further,  this 
subsection  is  changed  to  reflect  the 
amendment  to  FPLA  that  random 
packages.  unUke  other  packages,  are  not 
required  to,  but  may,  include  a  metric 
statemtot  of  mass. 
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F.  Section  500. 1 0    Units  of  Fluid 
Measure,  How  Expressed 

This  section  continues  to  describe 
how  the  inch/pound  fluid  measure 
statement  must  be  expressed.  Under  the 
amended  FPLA,  there  is  no  requirement 
that  the  disclosure  in  fluid  ounces  be 
made  when  the  amount  is  greater  than 
a  pint.  Accordingly,  subsection  (b)(2) 
deletes  the  prior  requirement  that  both 
the  total  number  of  fluid  ounces  and  the 
largest  whole  unit  (quarts,  quarts  and 
pints,  or  pints)  plus  remainder  be' used 
for  items  of  at  least  1  pint  but  less  than 
1  gallon.  For  quantities  of  at  least  1  pint 
but  less  than  1  gallon,  manufacturers 
will  have  the  option  to  include  an 
additional  statement  of  net  quantity  in 
fluid  ounces  "immediately  ad|acent"  to 
the  required  expression  of  largest  whole 
unit,  as  proposed  subsection  (b)(2) 
allows  this  discretionary  second 
expression  of  fluid  measure.  Subsection 
(b)(1)  retains  the  requirement  that 
disclosure  be  given  exclusively  in  fluid 
ounces  for  quantities  less  than  one  pint. 

Proposed  subsection  (b)(3)  as  it 
appeared  in  the  NPR  retained  the 
requirement  for  quantities  of  one  gallon 
or  more  that  disclosure  be  given 
exclusively  in  largest  whole  unit,  with 
any  remainder  in  terms  of  fluid  ounces 
or  fractions  of  the  pint  or  quart.  The 
Commission  received  two  comments  on 
this  subsection  arguing  in  favor  of 
permitting  the  optional  use  of  fluid 
ounces  for  products  above  one  gallon.'z 
For  the  reasons  discussed  in  part  TJIS:. 
above,  the  Commission  has  determined 
that  it  is  in  the  public  interest  to  permit 
the  voluntary  additional  disclosure  of 
fluid  ounces  for  products  above  one 
gallon.  Subsection  (b)(3)  has  been 
amended  to  reflect  the  Commission's 
determination. 

G.  Section  500. 1 1    Measurement  of 
Commodity  Length,  How  Expressed 

This  section  describes  how  to  express 
linear  measure  in  terms  of  yards,  feet, 
and  inches.  The  amendments  reflect  the 
determination  by  Congress  not  to 
continue  to  require  the  disclosure  of  the 
total  number  of  inches  for  items  one  foot 
or  more  in  length.  For  those  items  one 
foot  or  more  in  length,  disclosure 
should  be  made  in  the  largest  whole 
unit  with  the  remainder  In  inches  or 
common  or  decimal  fractions  of  the  foot 
or  yard. 

H.  Section  500. 1 2    hkasurement  of 
Commodities  by  Length  and  Width.  How 
Expressed 

This  section  describes  how  to  express 
the  net  quantity  for  bidimensional 
commodities  which  are  measured  by 
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length  and  width,  such  as  roll  type 
goods  like  foils  and  tapes.  The 
amendments  add  metric  parentheticals 
to  the  inch/pound  statements  and 
examples. 

The  Commission  amends  subsection 
(a)(1)  by  deleting  the  requirement  that 
length  and  width  be  expressed  in 
"linear  inches  and  fractions  thereof." 
This  requirement  is  inconsistent  with 
amendments  to  subsection  500.8(c). 
which  provide  that  "statemente  of  linear 
measure  shall  be  in  terms  of  both  yards, 
feet,  and  inches  and  SI  metric  meters, 
centimeters,  or  millimeters." 
Consequently,  the  Commission  amends 
subsection  {a)(l)  to  read  that  length  and 
width  are  to  be  expressed  "in  linear 
measure"  and  that  the  "customary  inch/ 
poimd  statement  is  to  be  expressed  in 
inches  and  fractions  thereof." 

Subsection  (a)(2)  has  been  made 
consistent  with  amended  subsection 
500.8(d),  which  provides  that 
"statements  of  measure  of  area  shall  be 
in  terms  of  both  square  yards,  square 
feet,  and  square  inches  and  SI  metric 
square  meters,  square  centimeters,  and 
square  millimeters."  The  Commission 
amends  the  subsection  (a)(2) 
requirement  that  disclosure  "be 
expressed  in  terms  of  square  Inches, 
followed  in  parentheses  by  the  length 
and  width  in  the  largest  whole  unit 
(yard  or  foot),"  to  read  that  net  quantity 
is  to  "be  expressed  in  terms  of  area, 
followed  by  length  and  width"  and  that 
the  "customary  inch/pound  statement  of 
area  is  to  be  expressed  in  square  inches 
with  length  and  width  expressed  in  the 
largest  whole  unit  (yard  or  foot)." 

For  the  same  reasons  described  above, 
the  Commission  modifies  two  other 
existing  subsections  in  §  500.12. 
Subsection  (a)(3)  is  rewritten  to 
reconcile  it  with  amendments  to  the 
disclosure  provisions  of  subsection 
500.8(d),  and  subsection  (b)  is  amended 
to  reconcile  it  with  the  Unear  measure 
disclosure  provisions  of  subsection 
500.8(c). 

/.  Section  500. 13    Measurement  of 
Commodities  by  Area  Measure  Only, 
H8w  Expressed 

This  section  describes  how  to  express 
the  net  quantity  in  the  inch/pound 
system  for  commodities  that  are 
measured  in  area  only.  The  amendments 
add  metric  parentheticals  to  the  inch/ 
pound  statements.  The  amendments 
reflect  the  determination  by  Congress 
not  to  continue  to  require  the  disclosure 
of  square  inches  for  areas  one  square 
foot  or  greater. 
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/.  Section  500. 1 4    Statements  of  Cubic 
Measure  and  Dry  ^deasu^e 

The  amendment  to  this  section 
deletes  a  superfluous  reference  to  dual 
declarations  of  net  quantity  of  contents. 

K.  Section  500. 1 5    Units  of  Count.  More 
Than  One  Ply 

The  amendment  to  this  section 
includes  metric  in  the  example. 

L  Section  500.16  Measurement  of 
Container  Type  Commodities,  How 
Expressed 

Formerly  §  500.15a,  the  Commission 
renumbers  this  section  and  adds  metric 
parentheticals  to  the  inch/pound 
statements  and  examples. 

Further,  subsections  500.16(b)(1)  and 
(b)(2)  are  brought  into  conformity  with 
other  sections  of  the  amendments  by 
specifying  the  customary  inch/poimd 
units  of  liquid  and  dry  measurement 
which  should  be  used. 

M.  Section  500.17    Fractions 

Formerly  §  500.16,  the  Commission 
renumbers  this  section  and  adds  the 
requirement  that  SI  metric  declarations 
contain  only  decimal  fractions.  This 
prohibition  against  using  common 
fractions  with  metric  units  is  consistent 
with  staff  interpretations  dating  from 
1984  and  with  proper  metric  usage.  In 
accordance  with  the  amendments  to 
FPLA,  the  amendment  to  this  section 
states  that  decimal  fractions  shall  not  be 
carried  out  to  more  than  three  decimal 
places,  rather  than  the  previous  two 
decimal  places. 

N.  Section  500. 1 8    SI  Metric  Prefixes 

This  is  a  new  section  and  presents  the 
metric  prefixes  to  be  used  on  labels. 
Unlike  scientific  metric  prefix  charts 
which  have  prefixes  for  huge  amounts, 
e.g.  "exa-"  for  units  with  eighteen 
trailing  digits 

(l,0O0,000.0OO,00O.000.00Q)  and  for 
minuscule  amounts,  e.g.  "atto-"  for 
units  with  eighteen  preceding  digits 
(.000  000  000  000  000  000  1),  the  chart 
is  restricted  to  prefixes  usable  in  the 
size  range  of  consumer  commodities. 
The  chart  contained  in  the  proposed 
regulation  referred  to  "kilo-",  "hecto-", 
"deca-".  "deci-",  "cenU-",  and  "milli-". 
However,  based  on  comments  received, 
the  Commission  is  adding  the  prefix 
"micro-"  and  its  appropriate  symbol, 
the  Greek  letter  "mu"  [\i)  and  deleting 
the  "hecto-."  As  stated  by  one 
commenter,  the  micrometer  "•  *  *  is 
used  for  thickness  of  plastic  and  other 
material  thicknesses  *  *  '.""Since 
the  Commission's  FPLA  regulations 
govern  products  such  as  garbage  bags. 
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foil  an<  other  household  wrapping 
produc  s  the  Commission  has 
determ  ned  that  it  is  appropriate  to  add 
the  prefix  for  the  SI  metric  unit  used  to 
describe  their  thickness.  The  comments 
stated  I  lat  the  prefix  "hecto"  was  not 
used  01  consumer  products.'* 

O.  Sect  ion  500. 1 9    Conversion  of  SI 
Metric  2iiontities  to  Inch/Pound  and 
Inch/P  >und  Quantities  to  SI  metric 
Quanti  ies 

This  s  a  new  section.  Subsection  (a) 
sets  ou  the  conversion  factors  for 
conver  ing  from  metric  to  inch/pound 
and  fro  [n  inch/pound  to  metric 
quantil  ies.  The  chart  facilitates 
complimce  with  the  1992  amendments 
to  the  I PLA  requiring  dual  inch/pound 
and  mj  trie  disclosure  by  giving 
manuf)  cturers  the  technical  information 
they  n«  ed  to  convert  one  measurement 
system  to  the  other.  The  factors  used  in 
this  ch  ul  are  consistent  with  those 
publisl  led  in  the  "Guide  for  the  Use  of 
the  Int  imational  System  of  Units," 
NIST  J  pedal  Publication  811, 
Department  of  Commerce,  September, 
1991,  and  "Preferred  Metric  Units  For 
Generajl  Use  by  the  Federal 
Goven  ment,"  Federal  Standard  376B, 
Genera  1  Services  Administration, 
Januar  r  27, 1993.  Because  many  of  the 
produc  ts  governed  by  the  Commission's 
regulat  ions  issued  under  the  FPLA  are 
measui  ed  in  the  customary  inch/pound 
unit  "I  lil"  (1/1000  of  an  inch),  the 
Comm  ssion  has  added  a  factor  for 
conver  ;ing  mils  into  the  SI  metric  unit 
micror  leter. 

Subi  ection  (b),  relating  to  the  number 
of  digi  s  to  be  used  in  making  the 
requin  d  content  disclosures,  was  not  in 
the  pre  posed  regulation  but  has  been 
added  as  the  result  of  the  comments 
receiv(  d.  As  discussed  in  section  III.D. 
above,  the  issue  of  the  degree  of 
precis)  an  needed  in  making  the 
disclo!  ures  generated  12  comments", 
11  of  V  rhich  argued  for  avoiding 
unneei  ed  degrees  of  accuracy.  Based  on 
the  lof  c  contained  in  the  comments, 
the  Co  nmission  has  determined  that  for 
most  c  eclarations  of  content  the  use  of 
three  s  ignificant  digits  will  suffice  to 
give  c(  nsumers  adequate  information. 
In  cert  lin  situations,  i.e.,  where  the 
quanti  y  involved  is  below  100  grams, 
millilijers,  centimeters,  square 
centimeters  or  cubic  centimeters,  the 
manumcturer  or  distributor  has  the 
option  of  using  two  digits.  The 
prescribed  use  of  three  and  two  digits  is 
consis  ent  with  the  Uniform  Packaging 
and  Lt  beling  Act  adopted  by  the 
Natioi  al  Conference  on  Weights  and 
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Measures  and  the  packaging  and 
labeling  regulations  of  the  Canadian 
Legal  Metrology  Branch.^^ 

P.  Section  500.20    Conspicuousness 

Formerly  §  500.17,  the  Commission 
renimibers  this  section. 

Q.  Section  500.21    Type  Size  in 
Relationship  to  the  Area  of  the  Principal 
Display  Panel 

Formerly  §  500.18,  the  Commission 
renumbers  this  section  and  amends  it  to 
add  metric  parentheticals.  Subsection 
(g)  is  new  and  relates  to  the  size 
requirements  of  the  "  'e'  mark."  3' 

Four  comments  raised  the  issue  of 
letter  and  print  size  requirements  when 
the  metric  symbols,  especially  the  "mL" 
sjmibol,  are  used. so  The  comments 
express  concern  that  the  requirement  for 
lower  case  type  for  metric  symbols  may 
increase  the  height  requirements  for  net 
content  declarations  in  instances  where 
other  provisions  in  §  500.21  impose 
minimum  type  sizes  on  lower  case 
letters.39  As  a  result,  the  commenters 
believe  th%t  the  size  of  the  area  taken  up 
by  the  net  contents  declaration  would 
increase.  To  alleviate  this  result,  the 
commenters  propose  amendments  to 
§  500.21. 

First  Brands  Corporation  suggests  that 
"*  *  *  the  minimum  height 
requirement  for  the  'm'  in  the 
abbreviation  'mL'  for  milliliter  be  no 
less  than  one-half  of  the  minimum 
height  standards  prescribed  in  *  *  *" 
other  parts  of  §  500.21.'«) 

The  NCWM  offers  the  following 
proposal  for  consideration: 

Add  a  new  paragraph  to  §  500.21 — (h) 
When  upper  and  lower  case,  or  all  lowercase 
letters  are  used  in  SI  (metric)  symbols,  it  is 
the  uppercase  "L."  lowercase  "d,"  or  their 
equivalent  in  the  print  or  type  used  that  shall 
meet  the  minimum  height  requirement.  Other 
letters  and  exponents  must  be  presented  in 
the  same  type  style  and  in  proportion  to  the 
type  size  used.  However,  no  letter  shall  be 
less  than  1.6nun  (1/16  inch)  in  height.^i 

Mr.  Stempnik  suggests  that  the 
following  sentence  be  added: 

The  height  of  the  SI  declaration  shall  be 
equal  or  greater  than  the  inch  pound 
declaration  height.*^ 

Borden  suggests  that  "when  upper 
and  lower  case  letters  are  used,  it  is  the 


«  NC  /VN.  19.  5;  and  NIST.  12,  4. 
"  Se<  footnote  20.  supra. 
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'^  See  the  discussion  of  the  "e"  mark  at  part  ni.A. 
and  part  ID.B.  above. 

"Bord,  9.  3;  Frst.  15. 1;  NCWM.  19,  3;  and  Stem, 
13.6. 

3» Section  500.21  imposes  various  requirements 
regarding  type  size  in  relation  to  the  area  of  the 
principal  display  panel. 
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upper  case  letter  'o'  or  its  equivalent 
that  shall  meet  the  minimum  height 
standards."  «3 

Based  upon  the  comments,  the 
Commission  believes  that  it  is  necessary 
to  address  the  issue  of  tj^w  size  changes 
resulting  from  the  metric  amendments 
to  the  FPLA.  The  Commission  adopts 
the  proposal  made  by  the  National 
Conference  on  Weights  and  Measures 
because  it  presents  a  standard  which  is 
precise,  yet  not  complex  or  burdensome 
for  industry  to  follow.  Establishing 
minimum  height  and  size  requirements 
for  type  and  print  of  letters  should 
assure  adequate  disclosure  \o  consumers 
without  burdening  industry  by 
necessitating  an  increase  in  the 
minimum  height  for  the  content 
declaration.  Therefore,  the  Commission 
amends  section  500.21  by  adding  a 
subpart  (h)  setting  out  these 
requirements. 

/?.  Section  500.22    Abbreviations 

Formeriy  §  500.19,  the  Commission 
ronumbers  this  section. 

S.  Section  500.23    Expression  of  Net 
Quantity  of  Contents  in  SI  Metric  Units 

This  is  a  new  section.  Subsection  (a) 
sets  out  the  "rule  of  1000"  which  states 
that,  with  exceptions,  metric  disclosure 
should  be  in  units  ranging  in  value  from 
1  to  1000.  Thus,  the  declaration  would 
be  "750  mL"  rather  than  "0.75L."  The 
"rule  of  1000"  has  been  used  by 
industry  and  FTC  staff  since  1984  and 
has  the  effect  of  simplifying  and 
unifying  label  disclosure. 

Subsection  (b)  sets  out  the  symbols  to 
be  used  for  SI  metric  units.  These 
symbols  are  consistent  with  those 
preferred  for  government  usage.** 

Based  on  the  eight  comments 
received,*^  the  Commission  has  added 
the  lowercase  "1"  as  an  alternative  to  the 
uppercase  "L"  as  the  symbol  for  the  SI 
metric  liter  and  milliliter.  The 
comments  point  out  that  while  the 
uppercase  "L"  is  the  preferred  symbol, 
there  is  no  international  agreement  on 
requiring  only  the  uppercase  "L." 
Indeed,  international  law  may  require 
permitting  the  use  of  the  lowercase  "1." 
As  Mr.  John  H.  Woelflein  commented: 

Because  the  BIPM  SI  brochure  as  well  as 
ISO  1000  give  the  symbol  for  liter  as  "I.L", 
the  US  is  obligated  as  a  Meter  Convention 


43Bord,9. 3. 

**  "Guide  for  the  Use  of  the  International  System 
of  Units,"  NIST  Special  Publication  811.  U.S. 
Department  of  Commerce,  September.  1991:  and 
"Prefemed  Metric  Units  for  General  Use  by  the 
Federal  Government."  Federal  Standards  376B 
(Preprint  Copy),  General  Services  Administration, 
January  27, 1993. 
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4.  1;  NCWM.  19,  3;  Pier,  2, 1;  Soko,  8.  2;  and  Woel. 
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signatory  to  permit  the  use  of  either  symbol. 
Otherwise,  imported  products  which  use  the 
lower  case  "1"  could  i>e  excluded  l)y  Customs 
authorities.  Of  course,  the  capital  "L"  is 
preferred  for  USA  U8e.*» 

Further,  companies  that  export 
products  often  prefer  to  use  the 
lowercase  "1"  "as  being  more  acceptable 
in  some  countries."*' 

Section  500.24    Supplemental  Statements 
Section  500.25    Net  Quantity,  Average 

Quantity,  Permitted  Variations 
Section  500.26    Representations  of  Servings, 

Uses,  Applications 
Section  500.27    Multiunit  Packages 
Section  500.28    Variety  Packages 
Section  500.29    Combination  Packages. 

The  amendments  to  these  six  sections 
renumber  them,  add  metric  examples 
and  parentheticals,  and  make  reference 
to  "mass"  as  well  as  weight  where 
appropriate.  In  the  amendment  to 
§  500.26  the  reference  to  the  National 
Bureau  of  Standards  has  been  changed 
to  read  "National  Institute  of  Standards 
and  Technology." 

rv.  Other  Statutory  and  Regulatory 
Considerations 

In  promulgating  the  amendments  to 
the  FPLA  regulations,  the  Commission 
has  considered  certain  statutory  and 
regulatory  requirements.  These 
requirements  arise  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321):  the  Paperwork  Reduction 
Act  (44  U.S.C  3501);  the  Metric 
Conversion  Act  (15  U.S.C.  205b);  the 
Commission's  Regulatory  Review 
Program;  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  603). 

A.  National  Environmental  Policy  Act 

Under  the  Commission's  rules  (16 
CFR  subpart  I,  section  1.81  et  seq.) 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321).  no  "major"  rule 
amendment  "significantly  affecting  the 
quality  of  the  human  environment"  will 
be  proposed  unless  an  environmental 
assessment  or  impact  statement  has 
been  prepared  (16  CFR  1.82).  For  the 
following  reasons,  it  is  not  appropriate 
to  have  an  environmental  assessment  or 
statement  for  the  amendments  to 
regulations  issued  implementing  the 
metric  amendments  to  FPLA. 

First,  the  amendments  do  not 
"significantly  affect  the  quality  of  the 
human  environment"  because  they  do 
not  independently  create  significant 
new  duties.  Moreover,  any 
environmental  consequences  that  may 
come  from  metric  measurement 
translation  and  disclosure  are  not  the 
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result  of  the  amendments  to  the 
regulations,  but  instead  are 
conseouences  of  the  amendments  to 
FPLA  by  Congress.  Second,  the 
environmental  effects,  if  any,  of  the 
amendments  are  so  uncertain  that  any 
environmental  analysis  would  be  based 
on  speculation.  (See,  16  CFR  1.83(a).) 
Third,  under  section  13  of  the  amended 
FPLA,  labels  printed  prior  to  February 
14. 1994  may  continue  to  be  used  until 
the  supply  is  exhausted.  Thus, 
companies  will  not  have  to  discard 
unused  labels  into  the  waste  stream  and. 
by  so  doing,  cause  damage  to  the 
environment.  Therefore,  the 
amendments  to  the  FPLA  regulations 
are  unlikely  to  cause  any  significant 
impact  on  the  environment. 

B.  Paperwork  Reduction  Act 

Under  the  Pap)erwork  Reduction  Act 
(44  U.S.C.  3501  et  seq],  the 
Commission,  before  promulgating  a  rule 
that  requires  the  "collection  of 
information,"  must  obtain  approval 
from  the  Office  of  Management  and 
Budget.  The  amendments  only  require 
that  certain  information  be  disclosed  to 
consumers.  In  1990,  the  Supreme  Court 
ruled  that  the  authority  of  the  Office  of 
Management  and  Budget  to  approve 
"collection  of  information"  by  Federal 
agencies  does  not  include  authority  to 
review  agency  rules  requiring 
companies  to  disclose  information  to 
third  parties.  Dole  v.  Steelworkers,  494 
U.S.  26,  35  (1990).  Under  this  case,  the 
metric  labeling  requirements  would  not 
be  considered  collection  of  information. 
Thus,  the  Commission  need  not  seek 
approval  from  the  Office  of  Management 
and  Budget. 

C.  The  Metric  Conversion  Act 
Section  205b  of  the  Metric  Conversion 

Act,  as  amended  by  the  Omnibus  Trade 
and  Competitiveness  Act,  expresses 
Congressional  policy  regarding 
measurement  systems.  This  Act  states 
that  the  metric  measurement  system  is 
the  preferred  system  of  weights  and 
measures  in  the  United  States.  It  also 
requires  federal  agencies  to  use  the 
metric  system  of  measurement  in  all 
procurement,  grants,  and  other 
business-related  activities  (which 
include  rulemakings),  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  mariiets  to  United  States  firms. 

The  amendments  adopted  today  by 
the  Commission  fully  comply  with  the 
requirements  of  the  Metric  Conversion 
Act.  Each  of  the  amended  regulations 
providing  for  quantity  disclosure 
requires  a  statement  of  net  quantity  of 
contents  in  metric  units  as  well  as  ia 
customary  inch/pound  units.  The 


^ 


amendments  add  metric  examples  and 
parenthetical  metric  equivalents  to  the 
existing  regulations.  Further,  the 
amendments  explicitly  present 
conversion  fiactors  from  inch/pound  to 
metric  and  vice  versa  and  fully  describe 
metric  units  and  prefixes. 

D.  The  Commission's  Regulatory  Review 
Proffom 

As  part  of  the  Commission's  ten-year 
regulatory-review  plan  for  existing  rules 
and  guides,  the  Commission  specifically 
sou^t  comments  in  the  NPR  on  the 
costs  and  benefits  of  the  existing  and 
amended  regulations  under  the  FPLA 
and  their  regulatory  and  economic 
imf)act.  There  were  two  comments  that 
related  to  the  economic  impact  on  small 
business  of  the  metric  amendments.*" 
There  were  no  comments  relating  to  the 
economic  impact  of  the  regulations  on 
larger  businesses. 

Cramer  Products  stated  a  concern  not 
with  the  intent  or  scope  of  the 
regulations,  but  with  the  proposed 
timetable  for  compliance.  Cramer 
contends  that  there  would  be  an  average 
cost  of  $200  to  diange  the  labels  for 
each  of  the  500  products  it  sells  for  a 
total  of  $100,000.«  To  alleviate  these 
costs,  Cramer  proposes  dianging  the 
effective  date  from  February  14, 1994  to 
February  14. 1996.  This  extension  of 
time  would  "allow  companies  like 
Cramer  to  more  gradually  phase-in  the 
changes,  spreading  the  cost  and 
personnel  requirements  over  the  next  2 
years."  » 

Congresswoman  Meyers,  while  not 
supplying  any  compliance  cost  data, 
also  stated  a  concern  that  small 
businesses  be  given  adequate  time 
within  which  to  come  into  compliance. 
While  acknowledging  that  the 
amendments  to  the  EPLA  allow  any 
supply  of  labels  printed  before  February 
14, 1994  to  be  used  until  exhausted,  she 
states  "the  fact  remains  that  most  small 
businesses  don't  have  the  resources  to 
stockpile  labels  like  big  enterprises 
do."  5' 

A  decision  by  the  Commission  to 
adopt  a  later  effective  date  for  its  ndes 
would  not  grant  significant  relief  to 
small  businesses.  By  terms  of  the  FPLA 
statute,  all  businesses  must  conform  to 
the  new  dual  disclosiire  requirements 
therein  by  February  14, 1994,  whatever 
the  effective  date  of  the  Commission's 
implementing  rules.  Thus,  businesses 
would  have  to  incur  the  cost  of  label 
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«*Cnin.  16. 1:  and  Cong.  Mejran.  17. 2. 
"Cranwr  dow  not  »q>latn  tlw  basi*  for  its  cost 
eslirnatM. 
»Cram,  18. 1. 
9>Cong.Me)ran,l7,2. 


changes  in  any  event  once  their  existing 
supply  rux  s  out. 

Tne  Con  tmission  shares  the 
commentefs'  concern  that  there  be  no 
undue  hardship  on  businesses  that  are 
required  to  make  the  transition  to  the 
dual  disclosures  specified  in  these  rules. 
However,  the  comments  do  not  provide 
factual  dam  quantifying  such  costs 
sufficient  iar  the  Commission  to 
conclude  that  there  is  a  significant 
economic  |mpact  on  small  businesses  as 
aclass.s2  j 

Furthermore,  while  section  S(b)  of  the 
FPLA  permits  the  Commission  to  grant 
exemptioiis  from  statutory  requirements 
where  it  ia  demonstrated  that 
compliancy  with  the  new  requirements 
of  section  H  is  impracticable  or  not 
necessary  for  adequate  protection  of 
consumers,  such  exemptions  are 
intended  to  be  granted  only  in 
exceptional  circumstances.  (138 
Congressii  inal  Record  H5345  (daily  ed. 
June  29. 1^  )92).)  The  rulemaking  record 
in  this  matter  does  not  allow  the 
Commission  to  conclude  that 
exceptional  circimistances  exist  for 
small  fimK  that  would  make 
complianoe  with  the  requirements  of  the 
amendments  adopted  today 
impracticable  or  unnecessary 
adequately  to  protect  consimiers. 

As  discessed  in  Part  H  above,  the 
amended  regulations  issued  today  as 
well  as  the  unamended  regulations 
which  continue  in  effect  are  mandated 
by  the  FPLA.  While  there  are  costs 
associatec  with  compliance,  the 
Commissi  on  has  designed  the 
regulatior  s  to  minimize  the  economic 
bimlen  or  businesses,  both  large  and 
small." 

E.  Begula  ory  Flexibility  Act 

This  Statement  of  Basis  and  Purpose 
contains  a  final  regulatory  flexibility 
analysis  itoder  the  Regulatory 
Flexibility  Act,  5  U.S.C  603-604.  A 


nHowevet.  in  an  effort  "to  allow  ample  time  far 
industry  to  become  aware  of  the  metric  labeling 
requirements,  and  to  reduce  the  burden  on  industry 
and  thus  th»co*t  of  updating  package  labels,"  the 
CDmmissioa  has  determined  not  to  take  law 
enforcement! actions  against  non-complying 
companies  until  Novtntber  B,  1994.  See  Part  V., 
Enforcement  Policy. 

"For  instance,  the  regulations  contain  numerous 
examples  of  disclosures  intended  to  aaaiat 
manufaclurars  and  distributon  in  designing  labels. 
(See  Part  mD.,  above.)  Further,  the  regulations  set 
out  the  measurement  terms  which  should  be  used 
in  making  the  quantity  disclosures  and  contain  a 
table  which  demonstretee  how  to  convert  from 
customary  inch/pound  units  to  SI  metric  units  and 
vice  versa.  (See.  Part  ni.M.  and  N.)  Additionally,  to 
reduce  compliance  costs,  to  reduce  label  clutter  and 
to  assist  consumer  understanding,  the  Commission 
in  the  amendments  adopted  today  has  reduced  the 
degree  of  precision  needed  in  making  the  SI  metric 
content  disclosure  to  three  significant  digits  in  most 
cases  and  two  digiu  in  others.  (See  Part  UI.N.) 


final  legulatoiy  flexibility  analysis  must 
be  conducted  unless  the  head  of  the 
agency  "certifies  that  the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  (5  U.S.C 
605(b).)  Based  upon  information  in  the 
public  record,  the  Commission  believes 
that  it  is  unlikely  that  the  amendments 
being  adopted  today  will  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  firms. 
However,  given  the  existing  uncertainty 
on  this  question,  the  Commission  has 
decided  to  publish  this  final  regulatory 
analysis. 

The  Commission  complied  with  the 
requirements  of  section  603  of  the 
Regulatory  Flexibility  Act  by  including 
in  the  Notice  of  Proposed  Rulemaking 
(58  FR  43726,  August  17. 1993)  certain 
information  for  the  initial  regulatory 
flexibility  analysis.  Specifically,  the 
Commission  explained  that  the  reasons 
for  the  amendments  and  their  objective 
are  to  implement  the  explicit  directives 
of  Congress  in  the  FPLA.  Similarly,  the 
Commission  stated  that  the  legal  basis  is 
provided  by  the  FPLA.  (5  U.S.C. 
603(b)(l)-(2).)  Further,  the  Commission 
explained  that  there  are  no 
recordkeeping  or  reporting  requirements 
in  the  amendments,  and  that  the 
compliance  requirements  are  essentially 
measurement  and  labeling  tasks 
described.  (5  U.S.C.  603(b)(4).)  The 
Commission  stated  that  there  also  are  no 
relevant  Federal  rules  which  may 
duplicate,  overlap,  or  conflict  with  the 
proposed  rules,  inasmuch  as  the 
Commission,  the  FDA.  and  other 
agencies  with  authority  to  implement 
the  FPLA  are  given  exclusive 
jurisdiction  over  various  classes  of 
consumer  commodities.  (5  U.S.C. 
603(b)(5).)  The  Commission  specifically 
requested  comments  on  whether  the 
amendments  may  have  a  significant 
impact  on  small  business. 

The  Commission  received  one 
comment  specifically  responding  to  the 
request  for  information  on  the 
Regulatory  Flexibility  Act  *•  and  two 
comments  that  otherwise  included 
certain  economic  material  relating  to 
small  business  costs  of  compliance.^ 

Mr.  Stempnik  responded  to  the 
regulatory  flexibility  questions  by 
stating: 

Exclusions  should  be  only  what  is  required 
by  the  revised  FPLA  and  no  more.  •  *  *  I 
do  not  support  exemptions  because  lab«U  are 
changed  frequently  for  marketing  reasons  and 
companies  can  stocJcpUe  unlimited  quantities 
of  old  labels  before  the  deadline  and 


continue  to  use  them  until  they  are  used 
upM 

Cramer  Products  commented,  without 
substantiating  information,  that  there 
would  be  an  average  cost  per  product  of 
$200  to  change  its  labels  to  bring  them 
into  compliance,  and  Congresswoman 
Meyers  was  concerned  that  the  deadline 
for  compliance  of  February  14, 1994 
would  cause  harm  to  small  business.s' 

The  amended  regulations  that  the 
Commission  adopts  today  cover  every 
company  in  the  economy  that  produces 
consumer  commodities  other  than  those 
commodities  felling  within  the 
authority  of  other  agencies  or  othervnse 
exempted  from  the  statute's  coverage. 
Based  on  the  information  now  available 
on  the  public  record,  it  is  not  feasible 
for  the  Commission  to  estimate  the 
number  of  entities  within  this  class  of 
industry  that  also  are  small  companies 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  (5  U.S.C  601(3).) 
Nevertheless,  the  information  in  hand 
suggests  that  the  overall  economic 
impact  of  the  metric  amendments  to  the 
regulations  issued  under  FPLA  may  not 
be  significant.  In  essence,  all  the 
amendments  require  is  that  companies 
make  simple  mathematical  conversions 
from  the  inch/pound  measurement 
system  into  the  metric  measurement 
system  and  include  the  metric 
equivalents  on  already  mandated  label 
disclosure  of  contents  of  consumer 
commodities.  »•  The  FPLA  states  that 
non-compljring  labels  printed  prior  to 
February  14. 1994  may  continue  to  be 
used  imtil  the  supply  is  exhausted. 

Similarly,  the  direct  costs  imposed  on 
consumers  as  a  result  of  the 
amendments  appear  to  be  minimal  since 
consumers  will  still  obtain  disclosures 
in  the  customary  inch/pound  system. 
There  are.  however,  likely  to  be  some 
indirect  costs  associated  with  the 
amendments  as  firms  incur  costs 
associated  with  complying  with  the 
amendments.  There  are  basically  three 
types  of  costs  that  firms  incur  as  a  result 
of  labeling  regulations.  These  costs  are 
inventory  disposal  costs,  administrative 
costs,  and  printing  costs,  hiventoiy 
disposal  costs  consist  of  the  value  of 
inventory  that  must  be  disposed  of  in 
order  to  comply  with  the  proposed 
regulation.  Tliese  costs  will  be  zero 
since  the  amendments  do  not  apply  to 


JMI 


S4  Stem.  13.3. 

"Cram,  18, 1:  and  Cong.  Meyers. 
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•'These  coininenu  an  discussed  In  connection 
with  Part  IV J).  The  Commisaion's  Regulatory 
Review  Program,  above. 

s*  Further,  whatever  economic  impact  on  small 
business,  if  any,  that  may  come  from  metric 
measurement  tmulation  and  disclosure  is  not  the 
result  of  the  propoeed  amendments  to  the 
regulations  but  is  the  conaaquence  of  the 
•mendmenu  to  FPLA  by  Congress. 


labels  that  were  printed  before  the 
effective  date  of  the  regulation. 

Administrative  costs  represent  the 
additional  costs  incurred  at  an 
administrative  level  in  order  to  comply 
with  the  regulation.  Administrative 
costs  include  determining  which 
products  fall  within  the  scope  of  the 
regulation;  establishing  a  corporate 
position  on  the  policy;  devising  a 
compliance  strategy;  and  overseeing  the 
compliance  strategy.  These  costs  are 
likely  to  be  relatively  low  for  the 
proposed  change  to  the  FPLA.  Most 
products  that  are  already  covered  by  the 
FPLA  will  be  subject  to  the  amendments 
adopted  today  and  the  amendments 
appear  to  clearly  state  what  products 
would  be  excluded.  In  addition,  firms 
would  not  need  to  undertake  potentially 
costly  analytic  or  market  testing  to 
comply  with  the  changes.  TTius.  it 
appeara  that  administrative  costs  per 
firm  would  be  low. 

Printing  costs  consist  of  the  additional 
printing  costs  incurred  due  to  the 
changes  in  the  regulations  adopted 
today.  These  costs  will  vary  among 
firms  depending  on  various  factors 
including,  but  not  necessarily  limited  to 
the  following:  (1)  How  frequently  the 
firm  typically  changes  its  label:  (2)  the 
average  inventory  of  labels;  and  (3)  the 
printing  process  utilized  by  the  firm. 
For  example,  if  the  firm  updates  its 
labels  on  a  yearly  basis,  it  may  delay  its 
normal  label  update  to  coincide  with 
changes  it  will  have  to  make  in  response 
to  the  changes  in  thei  FPLA.  If  so,  the 
additional  printing  costs  caused  by  the 
change  would  be  minimal.  If,  however, 
the  firm  normally  updates  its  labels  only 
once  every  ten  years  and  if  it  has 
recently  updated  its  labels,  then  its  costs 
will  be  higher. 

Incremental  printing  costs  will  also 
depend,  to  some  extent,  on  the  average 
inventory.  The  greater  the  time  period 
between  reordering  labels,  the  more 
likely  it  is  that  the  label  change  due  to 
the  regulation  can  be  planned  to 
coincide  with  a  planned  label  change, 
all  else  being  equal.  The  type  of  printing 
process  utilized  by  the  finn  also  affects 
the  incremental  printing  costs.  While 
firms  may  be  able  to  simply  engrave  the 
new  information  on  existing  plates  if 
flexography  or  lithography  printing 
methods  are  used  and  space  permits, 
new  cylindere  would  be  required  if 
gravure  printing  is  utilized. 

Given  the  relative  simplicity  of  the 
label  change  required  by  the  proposed 
amendment,  the  fact  that  many  firms 
already  disclose  information  in  metric, 
and  the  fact  that  many  firms  are  likely 
to  have  been  aware  since  late  1992  that 
the  amendments  were  scheduled  to  take 
effect  on  February  14. 1994.  printing 


costs  per  firm  associated  %vith  the 
amendments  are  likely  to  be  low.  Thus, 
the  amendments  adopted  today,  may 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.^ 

Section  604  of  the  Regulatcny 
Flexibility  Act  sets  out  three  subjects 
which  must  be  addressed  in  the  final 
regulatory  flexibility  analysis.  Section 
605  of  the  Act  (Avoidance  of  duplicative 
or  unnecessary  analysis)  states  that  the 
analysis  required  by  section  604  may  be 
done  in  conjunction  with  other  analysis. 

A  succinct  statement  of  the  need  for 
and  the  objectives  of  the  rule  are  set  out 
in  Part  II  above.  (5  U.S.C.  604(a)(1).)  A 
summary  of  the  issues  raised  by  the 
public  comment  in  response  to  the 
initial  regulatory  flexibility  analysis  and 
the  Commission's  assessment  thereof 
are  discussed  above  in  this  section  and 
in  Part  IV.D.,  regarding  the 
Commission's  Regulatory  Review 
Prowam.  (5  U.S.C  604(a)(2).) 

There  are  no  significant  alternatives  to 
the  amended  regulations  adopted  today 
which  will  accomplish  the  stated 
objectives  of  the  applicable  statutes  and 
which  minimize  any  significant 
economic  impact  on  small  entities.  (5 
U.S.C.  604(a)(3),)  For  example,  it  would 
be  difficuh  to  devise  different  or 
simplified  labeling  requirements  for 
small  entities  that  would  still 
implement  dual  disclosure  requirements 
and  yet  avoid  the  principal  cost  to  such 
businesses,  i.e.,  redesigning  labels.  For 
the  same  reason,  the  use  of  general 
performance  standards  rather  than 
explicit  requirements  likely  would  not 
result  in  substantial  cost  savings. 
Moreover,  the  FPLA  is  quite  specific  in 
directing  the  use  of  particular  modes  of 
disclosure  in  most  instances.  Further,  as 
discussed  in  Part  m.D.  regarding  the 
Commission's  Regulatory  Review 
Program,  the  amendments  adopted 
today  have  been  designed  to  minimize 
the  economic  impwct  on  small  business. 

In  addition,  the  Commission  has 
taken  further  action  to  reduce  any  costs 
of  transition  for  firms  which  may  have 
been  unaware  of  the  pending  metric 
disclosure  requirements  of  the  amended 
FPLA.  As  discussed  in  section  V.  infra, 
the  Commission,  in  order  to  harmonise 
with  state  enforcement  policy  adopted 
by  NCWM.  has  stated  it  will  avoid 
taking  law  enforcement  action  under  the 

"The  FDA  based  on  studies  it  conducted  to 
determine  the  economic  impact  of  its  nutritional 
labeling  rules,  stated  that  the  metric  amendments  to 
its  food  labeling  rules  "  *  *  *  may  have  a 
significant  economic  Impact  on  small  businesses 

lnthefoodindustry(5«FR29719.  May  21, 

1993).  The  FTC  does  not  have  equivalent  economic 
information  on  the  myriad  industries  covered  by 
the  FTC  regulations  issued  under  the  FPLA. 
although  it  sought  such  economic  information  ia 
the  NPR. 
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new  metric  amendmenls  to  tite  FPLA 
rules  UD^  November  8, 1M4. 

V.  Enforcenieift  Polity  Statement 

The  efiBctive  date  of  these  regulations 
is  February  14. 1994.  In  crafting  the 
FPLA  statute.  Congress  acknowledged 
the  need  for  businesses  to  have  time 
within  whldi  to  learn  about  the 
existence  of  the  requirements  to  use 
metric  measarement  and  to  come  into 
compliance.  Section  13  of  the  FPLA 
states  that  the  metric  amendments 
"shall  have  no  efiect  on  the  sale  or 
distribution  of  products  whose  labels 
have  be«i  printed  befoce"  February  14. 
1994.  (IS  U.SX1 1451(13).) 

The  Commission  expects  that  the 
states,  as  in  the  past,  will  adopt  uniform 
state  laws  that  mirror  the  Commission's 
new  FPLA  metric  requirements.  The 
National  Conference  on  Weights  and 
Measures,*°  which  represents  state 
enforcers  of  such  laws,  already  has 
adopted  an  enforcement  policy  designed 
to  avoid  undue  hardship  to  those  fijms 
who  may  have  bem  unaware  of  the 
pending  metric  requirements.  In  its 
"Resolution  on  Enforoament  of  SI 
Metric  Labeling  Requirements."  NCWM 
has  stated  that  it  is  advisable  "to  allow 
ample  time  far  industry  to  become 
aware  of  the  metric  labeling 
requirements,  and  to  reduce  the  burden 
on  industry  and  thus  reduce  the  cost  of 
updating-crf  package  labels."  «>  To 
achieve  these  goals,  the  National 
Conference  has  resolved  to  enforce  its 
metric  labeling  requirements  imtil 
November  8, 1994  by  sending  to  non- 
complying  businesses  letters  which 
state  "not  only  the  area  of 
noncompliance,  but  also  the  correct  way 
to  be  in  compliance."  az 

Commission  law  enforcement  actions 
during  this  period  against  non- 
complying  firms  could  undercut  the 
obiectives  stated  in  the  NCWM 
resolution.  While  states  enforce 
independent  laws,  these  laws  for  the 
most  part  mirror  the  Commission's 
FPLA  rules.  Thus,  fiaar  of  enforcement 
by  the  Commission  of  the  federal 
version  of  the  new  state  metric 
requirements  could  lead  some  firms 
immediately  to  incur  costs  of  re* 
labeling,  despite  assiirances  of  no  state 
law  enforcement  actions.  In  the  interest 
of  promoting  harmonization  with  state 
enforcement,  the  Commission  therefore 
has  detennined  to  avoid  taking  law 
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enforcemc  at  actions  against  companies 
not  in  compliance  with  the  metric 
amendmeets  to  the  final  FPLA 
regulations  imtil  November  B,  1994.<3 

List  of  SulMeots  in  16  CFR  Part  500 

Fair  Paokaging  and  I^ihwling  Act, 
Labeling.  Packa^ng  and  containers. 
Trade  practices. 

For  the  teasons  set  out  in  die 
preamble.jTitle  16  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  put  500  to  read  as  follows: 

PART  SOflMtEQULATIONS  UNDER 
SECTIONS  OF  THE  FA«  PACKAQMQ 
ANDLABELINQACr 


of  the  regulationa  of  this  part, 
defined, 
ibited  acts,  coverage,  general 
lequirements,  exemptioii 

iment  of  identity, 
e  and  place  of  business  of 
icturer,  padcer  or  distributor, 
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of  fluid  measure,  how 


it  of  commodity  lengdi. 

at  of  commodities  by 
I  wridth,  haw  exprassad 

500.13  Kfeasurementofcommoditissby 
area  n|easure  only,  how  expressed. 

500.14  S^Btsments  of  cubic  measure  and  dry 
measiee. 

500.15  U  Bits  of  count,  more  than  one  ply. 

500.16  K  sasunment  of  container  type 
comn  Bdities,  how  ejgweiied. 

500.17  F  actions. 

500.18  SI  metric  prefixes. 

50ai8    Qmvenion  of  SI  metric  quantities  to 
inch/aound  quantities  and  inch/pound 
quant  ties  to  SI  metric  quantities. 

500.20  C  mspicuousness. 

500.21  T  rpe  size  in  relationship  to  the  area 
of  the  principal  display  paneL 

500.22  A  ibreviations. 

500.23  E  qnession  of  net  quantity  of 
contei  Its  in  SI  Metric  units. 

500.24  S  ipplemental  statements. 

500.25  h  Bt  quantity,  average  quantity, 
permj  tted  variations. 

500. 26  R  spresentations  of  servings,  uses, 
applii  ations. 

500.27  N  luhiunlt  packages. 

500.28  Viariety  packages. 

500.29  Qombination  packages. 
Autfaorfty:  15  U.S.C  1453, 1454, 1455. 
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{500.1   SeopeofthangeMioncenMe 
part 

The  regulations  in  this  part  establish 
requirements  for  labeHiw  of  consumer 
cxnnmodities  as  hereinafter  defined  widi 
respect  to  identity  of  die  commodity, 
the  name  and  place  of  business  of  the 
manufiscturer,  packer,  or  distributor,  (he 
net  quantity  of  contents;  and  net 
quantity  of  servings,  uses,  or 
applications  represented  to  be  present 

15002   Terms  defined. 

As  used  in  this  part,  unless  the 
context  otherwise  specifically  requires: 

(a)  The  term  Act  means  the  "Fair 
Packaging  and  Labeling  Act"  (Pub.  L. 
89-755.  approved  Nov.  3, 1966: 80  Stat 
1296  etseq.;  15  U.S.C.  1451  et  seq..  as 
amended  by  Public  Law  102-329. 
August  3. 1992). 

(6)  The  term  regulation  or  regulationg 
means  regulations  promtilgated  by  the 
Commission  pursuant  to  sections  4. 5, 
and  6  of  the  Act  (15  U.S.C.  1453. 1454, 
1455). 

(c)  The  term  consumer  commodity  or 
commodity  means  any  article,  prodiurt, 
or  commodity  of  any  kind  or  cLass 
which  is  customarily  produced  or 
distributed  for  sale  through  retail  sales 
agencies  or  instrumentalities  fior 
consumption  by  individuals,  or  use  by 
individuals  lor  purposes  of  personal 
care  or  in  the  performance  of  services 
ordinarily  rendered  within  the 
household,  and  which  usually  is 
consumed  or  e}q>ended  in  the  course  of 
such  consumption  or  use.  For  purposes 
of  the  regulations  in  this  part  tlie  term 
consumer  commodity  does  not  include 
any  food.  drug,  device  or  cosmetic  as 
defined  by  section  201  of  the  Federal 
Food.  Dr^g.  and  Cosmetic  Act  (21  U.S.C 
321);  any  meat  or  meat  product,  poultry 
or  poultry  product,  or  tobacco  or 
tolucco  {woduct;  any  comnu>dity  subject 
to  packaging  or  labeling  requirements 
imposed  by  the  Administrator  of  the 
Environmental  Protection  Agency 
pursuant  to  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act  (7 
U.S.C  136  e(  seq.);  any  commodity 
subject  to  the  provisions  of  the  ei^th 
paragraph  under  the  heading  "Bureau  of 
Animal  Industry"  of  the  Virus-Serum* 
Toxin  Act  (21  U.S.C  151-157);  any 
beverage  subject  to  or  complying  with 
par  If  Aging  or  labeling  requirements 
imposed  under  the  Federal  Alcohol 
Administration  Act  (27  U.S.C  201  et 
seq.y,  any  commodity  subject  to  the 
provisions  of  the  Federal  Seed  Act  (7 
U.S.C  1551-1610). 

(d)  The  term  package  means  any 
container  or  wrapping  in  which  any 
consiuner  conamodity  is  enclosed  for  ■ 
use  in  the  delivery  or  display  of  that 
commodity  to  retail  puiaiasers.  For 


purposes  of  the  regulations  in  this  part 
the  term  package  does  not  include 
shipping  containers  or  wrappings  used 
solely  fat  the  transportation  of  any 
consimier  commodity  in  bulk  or  in 
quantity  to  manufacturers,  padiers,  or 
processors,  or  to  wholesale  or  retail 
distributors  thereof  imless  used  in  retail 
display;  shipping  containers  or  outer 
wrappings  used  by  retailers  to  ship  or 
deliver  any  commodity  to  retail 
customers  if  such  containers  and 
wrappings  bear  no  printed  matter 
pertaining  to  any  particular  commodity; 
or  containers  subject  to  the  provisions  of 
the  Act  of  August  3, 1912  (37  Stat.  250, 
as  amended:  15  U.S.C.  231-233).  the  Act 
of  March  4,  1915  (38  Stat.  1186,  as 
amended:  15  U.S.C.  234-236);  or 
transparent  wrappers  or  containers 
which  do  not  b«ar  WTitten,  printed,  or 
graphic  matter  obscuring  any  part  of  the 
label  information  required  by  this  part, 
(e)  The  term  label  means  any  wntten. 
printed,  or  graphic  matter  affixed  to  or 
appearing  upon  any  consumer 
commodity  or  aHixed  to  or  appearing 
uj>on  a  package  containing  any 
consumer  commodity;  except  that: 

(1)  An  inspector's  tag  or  other 
nonpromofional  matter  affixed  to  or 
appearing  upon  a  consumer  commodity 
shall  not  be  deemed  to  be  a  label 
requiring  the  repetition  of  label 
information  required  by  this  part,  and 

(2)  For  the  purposes  of  the  regulations 
in  this  part  the  term  label  does  not 
include  written,  printed,  or  graphic 
matter  affixed  to  or  app>earing  upon 
commodities,  or  affixed  to  or  appearing 
upon  containers  or  wrappers  for 
commodities  sold  or  distributed  to 
industrial  or  institutional  users. 

(0  The  term  person  includes  any  firm, 
corporation  or  associations, 
(g)  The  term  commerce  means: 

(1)  Commerce  between  any  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  at  any 
territory  or  possession  of  the  United 
States,  and  any  place  outside  thereof, 
and 

(2)  Commerce  within  the  District  of 
Columbia  or  within  any  territory  or 
possession  of  the  United  States,  not 
organized  with  a  legislature,  but  shall 
not  include  exports  to  foreign  countries. 

(h)  The  term  principal  display  panel 
means  that  part  of  a  label  that  is  most 
likely  to  be  displayed,  presented, 
shown,  or  examined  under  normal  and 
customary  conditions  of  display  for 
retail  sale.  The  principal  display  panel 
must  be  lai^ge  enough  to  accommodate 
all  the  mandatory  label  information 
required  to  be  placed  thereon  by  this 
part  without  obscuring  designs, 
vignettes,  or  crowding.  This  definiticm 
does  not  preclude  utilization  of 


alternate  principal  display  panels  on  a 
label  of  a  package,  but  alternate 
principal  display  panels  must  duplicate 
the  information  required  to  be  placed  on 
the  principal  display  panel  by  this  part. 
This  definition  does  not  preclude 
utilization  of  the  container  closiuv  as 
the  stirface  bearing  the  principal  display 
panel  if  that  label  location  is  Uie  one 
most  hkely  to  be  displayed,  presented, 
shown,  or  examined  under  normal  and 
customary  conditions  of  display  for 
retail  sale.  The  principal  display  panel 
of  a  label  appearing  on  a  cylindrical 
surface  is  that  40  percent  of  the 
circumference  which  is  more  Ukely  to 
be  displayed,  presented,  shown,  or 
examined  under  normal  and  customary 
conditions  of  display  for  retail  sale.  The 
principal  display  panel  of  a  consumer 
commodity  marketed  in  a  decorative 
type  container,  or  a  container  having  a 
capacity  of  1/4  ounce  (7.4  mL)  or  less, 
may  be  considered  to  be  a  tear-away  tag 
or  tape  affixed  to  the  container  and 
bearing  the  mandatory  label  information 
as  required  by  this  part,  but  the  type 
size  of  the  net  quantity  of  contents 
statement  shall  be  governed  by  the 
dimensions  of  the  container  itself.  The 
principal  display  panel  of  a  consumer 
commodity  marketed  on  a  display  card 
to  which  the  immediate  container  of  the 
commodity  is  affixed  may  be  considered 
to  be  the  display  panel  of  the  card,  and 
the  type  size  of  the  net  quantity  of 
contents  statement  is  governed  by  the 
dimensions  of  the  display  card. 

(i)  The  term  random  package  means 
a  package  which  is  one  of  a  lot, 
shipment,  or  delivery  of  packages  of  the 
same  consumer  commodity  with 
varying  weights,  that  is,  packages  with 
no  fixed  weight  pattern. 

(j)  The  terra  Sf  metric  refws  to  units 
belonging  to  the  International  System  of 
Units  (abbreviated  "81 "  6x)m  the 
French,  Le  Systeme  International 
d'Unites],  as  interpreted  or  modified  for 
use  in  the  United  States  by  the  Secretary 
of  Commerce.  They  include  the  SI  units 
(together  with  their  multiples  and 
submultiples)  as  well  as  other  metric 
units  (e.g..  the  liter)  that  are  accepted  for 
use  with  the  SI  units  because  of  their 
practical  importance. 

(k)  The  term  customary  inch/pound 
refers  to  units  belonging  to  the  system 
of  imits  used  in  the  United  States  based 
on  or  derived  fi-om  the  ounce,  pound, 
and  ton  for  weight;  the  inch,  foot,  yard, 
and  mile  for  length;  the  fluid  ounce, 
pint,  quart,  and  gallon  for  volume;  and 
dry  pint,  dry  quart,  peck,  and  bushel  for 
dry  measure. 

(1)  The  term  "e"  mark  refers  to  the 
symbol  "e"  used  in  connection  with  the 
quantity  declarations  on  labels  of  some 
consumer  commodities  marketed 


primarily  in  the  European  Community 
(EC).  The  "e"  mark  constitutes  a 
representation  by  the  packer  or  importer 
that  the  package  to  which  it  is  applied 
has  been  filled  in  accordance  with  the 
average  system  of  quantity  specified  by 
the  EC.  TTie  average  system  is  a  method 
of  declaring  package  fill  in  the  EC  and 
other  countries  of  the  world,  including 
the  United  States. 

I500J    ProMblted acta, ee««rage, general 
labeling  requtovRMntB,  emmptloa 
prooedurea. 

(a)  No  person  engaged  in  the 
packaging  or  labeling  of  any  consinner 
commodity  for  distribution  in 
commerce,  and  no  person  (other  than  a 
common  carrier  for  hire,  or  a  freight 
forwarder  for  hire)  engaged  in  the 
distribution  in  commerce  of  any 
packaged  or  labeled  consiuner 
commodity,  shall  distribute  or  cause  to 
be  distributed  in  commerce  any  such 
commodity  if  such  commodity  is 
contained  in  a  package,  or  if  there  is 
affixed  to  that  commodity  a  label,  which 
does  not  conform  to  the  provisions  of 
the  Act  and  of  the  regulations  in  this 
part. 

(b)  Persons  engaged  in  business  as 
wholesale  or  retail  distributors  of 
consumer  commodities  shall  be  subject 
to  the  Act  and  the  regulations  in  this 
part  to  the  extent  that  such  persons  are 
engaged  in  the  packaging  or  labeling  of 
consumer  commodities,  or  prescribe  or 
specify  by  any  means  the  manner  in 
which  such  consumer  commodities  are 
packaged  or  labeled. 

(c)  Each  packaged  or  labeled 
consumer  commodity,  unless  it  has 
been  exempted  through  proceedings 
under  section  5(b)  of  the  Act  (15  U.S.C. 
1454(b)),  shall,  upon  being  prepared  for 
distribution  in  commerce  or  for  sale  at 
retail,  and  before  being  distributed  in 
commerce  or  ofiiered  for  sale  at  retail,  be 
labeled  in  accordance  with  the 
requirements  of  the  Act  and  the 
regulations  in  this  part. 

(d)  Each  packaged  or  labeled 
consumer  commodity,  imless  it  has 
been  exempted  through  proceedings 
under  section  5(b)  of  the  Act,  shall  bear 
a  label  specifying  the  identity  of  the 
commodity;  the  name  and  place  of 
business  of  the  manufacturer,  packer,  or 
distributor  the  net  quantity  of  contents; 
and  the  net  quantity  per  serving,  use  or 
application,  where  there  is  a  label 
representation  as  to  the  number  of 
servings,  uses,  or  applications 
obtainable  bom  the  commodity. 

(e)  Regulations  will  be  promulgated 
by  the  Commission  exempting 
particular  consumer  commodities  from 
one  or  more  of  the  requirements  of 
section  4  of  the  Act  and  the  regulations 
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thereunder  to  the  extent  and  under  such 
conditions  as  are  consistent  with  the 
declared  policy  of  the  Act  whenever  the 
Commission  finds  that,  because  of  the 
nature,  form,  or  quantity  of  the 
particular  consimier  commodity,  or  for 
other  good  and  sufficient  reasons,  full 
compliance  with  all  the  requirements 
otherwise  applicable  is  impracticable  or 
is  not  necessary  for  the  adequate 
protection  of  consumers.  Proceedings 
for  the  promulgation  of  such  exempting 
reflations  may  be  commenced  bv  the 
Commission  upon  its  own  initiative  or 
pursuant  to  petition  filed  with  the 
Secretary  by  any  interested  person  or 
group  stating  reasonable  grounds  for  the 
proposed  exemption,  pursuant  to 
Section  1.15  of  this  chapter  of  the 
Commission's  general  procedures. 

$500.4    Statement  of  Identity. 

(a)  The  principal  display  panel  of  a 
consumer  commodity  shall  bear  a 
specification  of  the  identity  of  the 
commodity. 

(b)  Such  specification  of  identity  shall 
comprise  a  principal  feature  of  the 
principal  display  panel,  shall  be  in  such 
type  size  and  so  positioned  as  to  render 
it  easily  read  and  understood  by  the 
consumer,  and  shall  be  in  lines 
generally  parallel  to  the  base  on  which 
the  package  or'commodity  rests  as  it  is 
designed  to  be  displayed. 

(c)  Such  specification  of  identity  shall 
be  in.  terms  of: 

(1)  The  name  now  or  hereafter 
specified  in  or  required  by  any 
applicable  Federal  law  or  regulation;  or 
in  the  absence  thereof, 

(2)  The  common  or  usual  name  of  the 
commodity;  or  in  the  absence  thereof, 

(3)  The  generic  name  or  in  other 
appropriately  descriptive  terms  such  as 
a  specification  which  includes  a 
statement  of  function. 

(d)  The  specification  of  identity  shall 
not  be  false,  misleading,  or  deceptive  in 
any  respect.  Ingredients  or  components 
which  are  not  present  in  the  commodity 
in  a  substantial  or  significantly  effective 
amount  may  not  be  mentioned  in  the 
specification  of  identity;  except  that  a 
component  present  in  a  formillation  in 
substantial  and  efiective  amounts,  but 
not  present  in  the  final  product  due  to 
conversion  or  transformation  into  a 
different  entity  (which  different  entity  is 
present  in  the  final  product),  may  be 
mentioned  in  the  specification  of 
identity. 

S  500.5   Name  and  place  of  business  of 
manufacturer,  packer  or  distributor. 

(a)  The  label  of  a  consumer 
commodity  shall  specify  conspicuously 
the  name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor. 
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Where  tl  e  consumer  commodity  is  not 
manufac  ured  by  the  person  whose 
name  appears  on  the  label,  the  name 
shall  be  t^ualified  by  a  phrase  that 
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.,"  or  any  other  wording  that 
expresses  the  facts. 

(b)  The  requirement  for  declaration  of 
the  manufacturer,  packer,  or  distributor 
shall  in  the  case  of  a  corporation  be 
deemed  lo  be  satisfied  only  by  the 
actual  corporate  name,  which  may  be 
preceded  or  followed  by  the  name  of  the 
particular  division  of  the  corporation.  In 
the  casejof  an  individual,  partnership, 
or  association,  the  name  under  which 
the  business  is  conducted  shall  be  used. 

(c)  The  statement  of  the  place  of 
businesi  shall  include  the  street 
address,  city,  State,  and  Zip  Code; 
howevet,  the  street  address  may  be 
omitted  if  it  is  shown  in  a  current  city 
directory  or  telephone  directory. 

(d)  If  p  person  manufactures,  packs,  or 
distributes  a  consumer  commodity  at  a 
place  ot^er  than  his  principal  place  of 
business,  the  label  may  state  the 
principal  place  of  business  in  lieu  of  the 
actual  pflace  where  such  consumer 
commodity  was  manufactxu^d  or 
packed  br  is  to  be  distributed,  imless 
such  statement  would  be  misleading. 

(e)  Standard  abbreviations  may  be 
used  inlcomplying  with  the 
require!  nents  of  this  section. 

§  500.6    Net  quantity  of  contents 
deelaral  on,  location. 

(a)  Tie  label  of  a  consimier 
commopity  shall  bear  a  declaration  of 
the  netjquantity  of  contents  separately 
and  acdurately  stated  on  the  principal 
displaryj  panel. 

(t>)  Tne  declaration  of  net  quantity 
shall  appear  as  a  distinct  item  on  the 
principal  display  panel,  shall  be 

'  (by  at  least  a  space  equal  to 
It  of  the  lettering  used  in  the 
ion)  from  other  printed  label 
^tion  appearing  above  or  below 
laration  and,  shall  not  include 
any  term  qualifying  a  imit  of  weight  or 
mass,  measure,  or  count  5uch  as  "jumbo 
quart,'"  "giant  liter,"  "full  gallon," 
"whenlpacked,"  "minimum,"  or  words 
of  similar  import.  The  declaration  of  net 
quantity  shall  be  separated  (by  at  least 
a  spac4  equal  to  twice  the  width  of  the 
letter  'IN"  of  the  style  of  type  used  in 
the  nel  quantity  statement)  from  other 
printed  label  information  appearing  to 
the  lefj  or  right  of  the  declaration. 
However,  the  "e"  mark  shall  not  be 
consic^red  to  be  a  qualifying  word  or 
phrase  and  may  be  used  as  part  of  the 
statement  of  the  net  quantity  of  contents 
whereiwarranted.  When  used,  the  "e" 


separa 
the  heii 
declari 
info] 
thed 


mark  shall  be  at  least  3  millimeters 
(approximately  1/8  in)  in  height.  The 
declaration  of  net  quantity  of  contents 
shall  be  placed  on  the  principal  display 
panel  within  the  bottom  30  percent  of 
the  area  of  the  label  panel  in  lines 
generally  parallel  to  the  base  on  which 
the  package  or  commodity  rests  as  it  is 
designed  to  be  displayed:  Provided,  that: 

(1)  On  consimier  commodities  having 
a  principal  display  panel  of  5  square 
inches  (32.2  cm^)  or  less,  the 
requirement  for  placement  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  shall  not  apply  when  the 
declaration  of  net  quantity  of  contents 
meets  the  other  requirements  of  this 
part,  and 

(2)  The  requirements  as  to  separation, 
location,  and  type  size,  specified  in  this 
part  are  waived  with  respect  to  variety 
and  combination  packages  as  defined  in 
this  part. 

S500.7    Net  quantity  of  contents,  method 
of  expression. 

The  net  quantity  of  contents  shall  be 
expressed  in  terms  of  weight  or  mass, 
measure,  numerical  count,  or  a 
combination  of  nuimerical  count  and 
weight  or  mass,  size,  or  measure  so  as 
to  give  accurate  information  regarding 
the  net  quantity  of  contents  thereof,  and 
thereby  facilitate  value  comparisons  by 
consvuners.  The  net  quantity  of  contents 
statement  shall  be  in  terms  of  fluid 
measure  if  the  commodity  is  liquid,  or 
in  terms  of  weight  or  mass  if  the 
commodity  is  solid,  semi-solid,  or 
viscous,  or  a  mixture  of  solid  and  liquid. 
If  there  is  a  firmly  established  general 
consumer  usage  and  trade  custom  of 
declaring  the  contents  of  a  liquid  by 
weight  or  mass,  or  a  solid,  semi-soUd,  or 
viscous  product  by  fluid  measure, 
nimierical  count,  and/or  size,  or  (as  in 
the  case  of  lawn  and  plant  care 
products)  by  cubic  measure,  it  may  be 
used,  when  such  declaration  provides 
sufficient  information  to  facilitate  value 
comparisons  by  consimiers.  The 
declaration  may  appear  in  more  than 
one  line  of  print  or  type. 

f  500.8    Units  of  weight  or  mass  and 
measure. 

(a)  Statements  of  weight  or  mass  shall 
be  in  terms  of  both  avoirdupois  pound 
and  ounce  and  SI  metric  kilograms, 
grams,  or  milligrams.  (Examples  of 
avoirdupois/metric  declarations:  "Net 
Wt  15  oz  (425  g)"  or  "Net  Wt  IVi  lbs 
(680  g)"  or  "  2.5  oz  (70.8  g)";  examples 
of  metric/avoirdupois  declarations:  "Net 
Mass  425  g  (15  oz)"  or  "Net  Mass  680 

g  (Wz  lbs)"  or  "100  a  e  (3.5  oz).") 

(b)  Statements  of  fluid  measure  shall 
be  in  terms  of  both  the  U.S.  gallon  of 
231  cubic  inches  and  quart,  pint,  and 
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fluid  ounce  subdivisions  thereof  and  SI 
metric  liters  or  milliliters  and  shall 
(except  in  the  case  of  petroleum 
products,  for  which  the  declaration 
shall  express  the  volume  at 
60  •Fahrenheit  (15.6  •Celsius)) express 
the  volume  at  68  •Fahrenheit  (20 
•Celsius).  (Examples  of  gallon/metric 
declarations:  "Net  12  fl  oz  (354  mL)"  or 
"Net  Contents  1  gal  (3.78  L)"  or  "8  fl  oz 
(236  mL)";  examples  of  metric/gallon 
declarations:  "Net  500  mL  (1,05  pt)"  or 
"Net  Contents  1  L  (1.05  qt).") 

(c)  Statemmts  of  linear  measure  shall 
be  in  terms  of  both  yards,  feet,  and 
inches  and  SI  metric  meters, 
centimeters,  or  millimeters. 

(d)  Statements  of  measure  of  area 
shall  be  in  terms  of  both  square  yards, 
square  feet,  and  square  indies  and  SI 
metric  square  meters,  square  decimeters, 
square  centimeters,  or  square 
millimeters. 

(e)  Statements  of  dry  measure  shall  be 
in  terms  of  both  the  U.S.  bushel  of 
2.150.42  cubic  inches  and  pedc.  dry 
quart,  and  dry  pint  subdivisions  thereof 
and  SI  metric  liters  or  milliliters. 

(f)  Statements  of  cubic  measure  shall 
be  in  terms  of  both  cubic  yard,  cubic 
foot,  and  cubic  inch  and  SI  metric  cubic 
meters,  cubic  decimeters,  or  cubic 
centimeters. 

SS00.9    UnKa  of  weight  or  mns,  how 
oxpraased. 

(a)  The  term  "net  weight"  or  "net 
mass"  may  be  used  in  stating  the  net 
quantity  of  contents  in  terms  of  weight 
or  mass.  However,  where  the  term  "net 
weight"  or  "net  mass"  is  not  used,  the 
quantity  of  contents  shall  always 
disclose  the  net  quantity  of  contmts. 
For  example:  "453  g  (1  lb)"  or  "Net  Wt 
1  lb  (453  g)"  or  "Net  Mass  453  g  (1  lb)". 

(b)  With  the  exception  of  random 
packages,  the  statonent  of  net  quantity 
of  contents  in  terms  of  avoirdupois 
weight  shall  be  expressed  as  follows: 

(1)  If  less  than  1  pound,  in  terms  of 
ounces.  (Exampk«:  "Net  Weight  12  oz. 
(340  g)"  or  "Net  Mass  340  g  (12  oe)".) 

(2)  If  at  least  1  pound  but  less  than  4 
pounds,  in  whole  pounds,  with  any 
remainder  in  ounces  or  common  or 
decimal  fractions  of  the  pound,  except 
that  it  AaXL  be  optional  to  include  an 
immediately  ad^cent  additional 
expression  of  net  quantity  in  terms  of 
ounces. 

(ExuiqikK  "Net  Wt  1  Ul  •  ec  (680  g)"  or 
"Net  Wt  1.5  ^J7A  os.  (680  ■)"  or  "24  ox. 
(lVilb.)680g".) 

(3)  If  4  pounds  or  mere,  in  terms  <tf 
whole  pounds,  with  any  remainder  in 
terms  of  ounces  or  oommon  or  decimal 
fractions  of  the  pound.  vooBgii  that  it 
shall  be  optioDal  to  include  an 


immediately  adjacent  additional 
expression  of  net  quantity  in  terms  of 
ounces.  (Examples:  "Net  Weight  5 
pounds  4  ounces  (2.38 1^"  or  "Net 
Mass  2.38  kg  (5  lbs  4  oz)"  or  "Net  Wt. 
5V4  lbs.  (2.38  kg)"  or  "Net  Mass  2.38  kg 
(5V«  lbs.)"  or  "Net  Wt.  5.25  lbs.  (2.38  kg) 
or  "Net  Mass  2.38  kg  (5.25  lbs)".) 

(c)  If  the  net  quantity  of  contents 
dedaration  appears  on  a  random 
package  it  may.  when  the  net  weight 
exceeds  1  pound,  be  expressed  in  terns 
of  pounds  and  decimal  fractions  of  the 
pound  carried  out  to  not  more  than 
three  decimal  places.  When  the  net 
weight  does  not  exceed  1  pound,  the 
declaration  on  the  random  package  may 
be  in  terms  of  decimal  fractions  of  the 
pound  in  lieu  of  oimces.  (Examples: 
"Net  Wt  0.75  lb."  end  "Net  Weight  1.05 
pounds.")  Such  decimal  dedaration 
shall  be  exempt  bom  the  type  size  and 
placement  requirements  of  section  4{a) 
of  the  Act  if  the  accurate  statement  of 
net  weight  is  presented  prominently  and 
conspicuously  on  the  prindpal  display 
panel  of  the  package,  "rhe  net  quantity 
of  contents  dedaration  on  a  random 
package  is  not  required  to,  but  may 
indude  a  statement  in  terms  of  the  SI 
metric  system  carried  out  to  not  more 
than  3  decimal  places. 

(d)  It  is  sufficient  to  distinguish 
avoirdupois  ounce  bom  fluid  ounce 
through  association  of  terms.  (Examples: 
"Net  Wt  6  oz."  vs.  "6  fl.  oz."  or  "Net 
ContenU  8  fl.  oz.") 

f  500.10   Unite  of  fluid  measure,  how 
expraased. 

(a)  Use  of  the  terms  "net"  or  "net 
contents"  is  optional. 

(b)  Declaration  of  net  quantity  of 
contents  in  terms  of  fhiid  measure  shall 
be  identified  as  such  in  each  instance 
and  the  statement  of  U.S.  gallon  of  231 
cubic  inches  and  quart,  pint,  and  fluid 
ounce  subdivisions  thcveof  shall  be 
expressed  as  follows: 

(1)  If  less  than  1  pint,  in  terms  of  fluid 
ounces.  (Example:  "Net  Contents  8  fl. 
oz.  (236  mL)"  or  "Net  Contents  236  mL 
(8  fl.  oz.)".) 

(2)  If  at  least  1  pint  but  less  than  1 
gallon,  in  terms  of  the  largest  whole  unit 
(quarts,  quarts  and  pints  or  pints,  as 
appropriate),  with  any  remainder  in 
terms  of  fluid  ounces  or  common  or 
decimal  fractions  of  the  pint  or  quart, 
except  that  it  shall  be  optional  to 
indude  an  immediately  adjacent 
additional  expression  of  net  quantity  in 
terms  of  fluid  ounces.  (Examples:  "1  qt 
(948  mL)"  or  "Net  cratnits  1  qt  1  pt. 

8  OZ./56  fl.  OK.  (1.65  Lr.  but  not  in 
terms  of  qimt  and  ounce  such  as  "1 
quart  24  ounces  (1.65  L)".) 

(3)  If  1  gallon  or  more,  in  terms  of  the 
largest  whole  unit  (gallons  followed  by 


common  or  decimal  fractions  of  a  gallon 
or  by  the  next  smaller  whole  unit  or 
units  viz.  quarts  and  pints)  with  any 
remainder  in  terms  of  fluid  ounces  or 
common  or  decimal  fractions  of  the  pint 
or  quart,  except  that  it  shall  be  optional 
to  include  an  immediately  adjacent 
additional  expression  of  net  quantity  in 
terms  of  fluid  ounces. 

(Ewpbr  "Net  contenU  2Vl»  gal.  (9.46  U". 
"Contents  2.5  gaL  (9.46  L)",  or  "Net  coatenU 
2  gallons  2  quarts  (9.46  L)"  but  not  as  "2 
gallons  4  pints  (9.46  Lr) 


fsoaii 


ofGOHMitodHy 


Declaration  of  net  quantity  in  terms  of 
yards,  feet,  and  inches  shall  be 
OCTressed  as  follows: 

(a)  If  less  than  1  foot,  in  terms  of 
inches  and  fractions  tbereol 

(b)  If  1  foot  or  more,  in  terms  of  the 
largest  whole  unit  (a  yard  or  foot)  with 
any  remainder  in  terms  of  inches  or 
common  or  decimal  fractions  of  the  foot 
or  yard,  except  that  it  shall  be  optional 
to  express  the  length  in  the  preceding 
maimer  followed  by  a  statement  of  the 
length  in  terms  of  inches. 

Ssoai2 


For  bidimensional  commodities 
(including  roll-type  commodities) 
measured  in  terms  of  commodity  length 
and  width,  the  declwation  of  net 
quantity  of  contents  shall  be  expressed 
in  the  following  manner 

(a)  The  declaration  of  net  quantity  for 
bidimensional  commodities  having  a 
width  of  more  than  4  inches  (10.1  cm) 
shall: 

(1)  When  the  commodity  has  an  area 
of  less  than  1  square  foot  (929  cm^)  be 
expressed  in  terms  of  l«igth  and  width 
in  linear  measure.  The  customary  iadtU 
pound  statement  is  to  be  expressed  in 
inches  and  fractions  thereof. 

(2)  When  the  commodity  has  an  area 
of  1  square  foot  (929  cmz)  or  more,  but 
less  than  4  square  feet  (37.1  dm^),  be 
expressed  in  terms  of  area,  followed  by 
the  length  and  width.  The  customary 
inch/pound  statement  of  area  is  to  be 
expressed  in  square  inches  with  leng^ 
and  width  expressed  in  the  largest  ^^ 
whole  unit  (yard  or  foot)  with  any 
remainder  in  inches  or  common  or 
decimal  fractions  of  the  yard  ot  foot 
except  that  a  dimension  of  less  than  2 
feet  (60.9  cm)  may  be  stated  in  inches. 
Commodities  consisting  of  usable 
individual  units  (e.g.,  paper  napkins) 
while  requiring  a  decJaration  (n  unit 
area  need  not  dadare  the  total  area  of 
all  such  individual  units. 

(3)  When  the  commodity  has  an  area 
of  4  square  feet  (37.1  dm')  or  more,  be 
expressed  in  terms  of  area,  followed  by 
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the  length  and  width.  The  customary 
inch/pound  statement  of  area  is  to  be 
expressed  in  square  feet  with  the  length 
and  width  expressed  in  the  largest 
whole  units  (yards  or  feet)  with  any 
remainder  in  terms  of  inches  or 
common  or  decimal  fractions  of  the  foot 
or  yard  except  that  a  dimension  of  less 
than  2  feet  (60.96  cm)  may  be  stated  in 
inches.' 

(4)  For  any  commodity  for  which  the 
quantity  of  contents  is  required  by 
paragraph  (a)  (2)  or  (3)  of  this  section  to 
include  a  declaration  of  the  linear 
dimensions,  the  quantity  of  contents,  in 
addition  to  being  declared  in  the 
manner  prescribed  by  the  appropriate 
provisions  of  this  regulation,  may  also 
include,  after  the  customary  inch/poimd 
statement  of  the  linear  dimensions  of 
the  largest  unit  of  measurement,  a 
parenthetical  declaration  of  the  linear 
dimensions  of  said  commodity  in  terms 
of  inches. 

(Example:  "25  sq.  ft  (12  in.  x  8.33  yd.)  (12 
in.  X  300  in.) 
2.32  mi  (30.4  cm  x  7.62  m)".) 

(b)  For  bidimensional  commodities 
having  a  width  of  4  inches  (10.16  cm) 
or  less,  the  declaration  of  net  quantity 
shall  be  expressed  in  terms  of  width  and 
length  in  linear  measure.  The  customary 
inch/pound  statement  of  width  shall  be 
expressed  in  terms  of  linear  inches  and 
fractions  thereof,  and  length  shall  be 
expressed  in  the  largest  whole  unit 
(yard  or  foot)  with  any  remainder  in 
terms  of  the  common  or  decimal 
fractions  of  the  yard  or  foot,  except  that 
it  shall  be  optional  to  express  the  length 
in  the  largest  whole  imit  followed  by  a 
statement  of  length  in  inches  or  to 
express  the  length  in  inches  followed  by 
a  statement  of  length  in  the  largest 
whole  unit. 

(Example:  "2  inches  x  10  yards  (5.08  cm  x 

9.14  m)", 
"2  inches  x  10  yards  (360  inches)  5.08  cm 

X  9.14  m",  or 
"2  inches  x  360  inches  (10  yards)  5.08  cm 

X  9.14  m".) 

§  500.13   Measurament  of  commodities  by 
area  measure  only,  how  expressed. 

For  commodities  measured  in  terms 
of  area  measure  only  declaration  of  net 
quantity  in  terms  of  square  yards,  square 
feet,  and  square  inches  shall  be 
expressed  in  the  following  manner: 

(a)  If  less  than  1  square  foot  (929  cm2), 
in  terms  of  square  inches  and  fractions 
thereof. 

(b)  If  at  least  1  square  foot  (929  cm2) 
but  less  than  4  square  feet  (37.1  dm2). 
in  terms  of  square  feet  with  any 
remainder  in  terms  of  square  inches  or 
common  or  decimal  fractions  of  the 
square  foot. 
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j  quare  feet  (37.1  dmz)  or  more. 
'  the  largest  appropriate  whole 

yards,  square  yards  and 
,  or  square  feet)  with  any 
in  terms  of  square  inches  or 
decimal  fractions  of  the 
or  square  yard. 
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most 
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§  500.14   itatements  of  cubic  measure  and 
dry  measure. 

Statements  of  cubic  measure  and  dry 
s  hall  be  expressed  in  terms 
appi  opriate  to  the  providing  of 
ipformation  as  to  the  net 
contents,  and  to  the 
of  value  comparisons  by 
When  the  content 
on  a  commodity  sold  in 
form  is  stated  in  terms  of 
measure  there  may  also  be  a 
indicating  the  amount  of 
ft'om  which  the  Hnal  product 
was  com{|ressed.  Such  statement  shall 
not  exceed  the  actual  amount  of 
material  t  lat  can  be  recovered. 

S  500.1 5    Jnits  of  count,  more  than  one  ply. 

If  the  commodity  is  in  distinct  usable 
units  made  up  of  one  or  more 
componoits  or  ply,  the  statement  of  net 
quantity  ef  contents  shall  (in  addition  to 
complying  with  the  requirements  of 
linear  anf  area  measurement 
declarati(  in  for  each  unit  as  specified  in 
§  500.12)  include  the  number  of  ply  and 
the  total  Bumber  of  usable  units. 

(Example:!''100  2-ply  facial  tissues,  8</^ 
inches  x  If)  inches"  (21.5  x  25.4  cm).)  For  the 
purposes  (  f  this  section,  roll  type 
coramodit  es  (e.g.  paper  tawels),  irrespective 
of  perforat  ons,  shall  not  be  considered  to  be 
usable  uni  :s.  and  shall  be  labeled  in  terms  of 
total  area  sieasurement  and  the  number  of 
ply.  Such  ftrea  measurement,  however,  shall 
be  suppleibented  by  a  count  statement  and 
the  dimensions  of  a  single  unit. 


§500.18 
commodi' 


rement  of  container  type 
how  expressed. 


Notwidistanding  other  provisions  of 
this  Part  poo  of  the  regulations 
pertaining  to  the  expression  of  net 
quantity  pf  contents  by  measurement, 
commodities  designed  and  sold  at  retail 
to  be  useq  as  containers  for  other 
material^  or  objects,  such  as  bag:,  cups, 
boxes,  add  pans,  shall  be  labeled  in 
accordaice  with  the  following 
paragrapps: 

(a)  The  declaration  of  net  quantity  for 
container  commodities  shall  be 
expresse  1  as  follows: 

(1)  For  bag  type  commodities,  in 
terms  of  :oimt  followed  by  linear 
dimensi(  ns  of  the  bag  (whether 
package<  in  a  perforated  roll  or 
otherwis  0  Net  quantity  of  contents  in 
terms  of  eet  and  inches  shall  be 
expresse  1  as  follows: 


JMI 


(i)  When  the  unit  bag  is  characterized 
by  two  dimensions  because  of  the 
absence  of  a  gusset,  the  width  and 
length  will  be  expressed  in  inches, 
except  that  a  dimension  of  2  feet  or 
more  will  be  expressed  in  feet  with  any 
remainder  in  terms  of  inches  or 
common  or  decimal  fractions  of  the  foot. 

(Example:  "25  bags,  17  in.  x  20  in.  (43.1  x 
50.8  cm)"  or  "200  bags,  20  in.  x  2  ft  6  in. 
(50.8  x  76.2  cm)",  or  "50  bags.  20  in.  x  ZVz 
ft.  (50.8  X  76.2  cm)".) 

(ii)  When  the  unit  bag  is  gussetted,  the 
dimensions  will  be  expressed  as  width, 
depth  and  length  in  terms  of  inches 
except  that  any  dimensions  of  2  feet  or 
more  will  be  expressed  in  feet  with  any 
remainder  in  terms  of  inches  or  the 
common  or  decimal  fractions  of  the  foot. 

(Examples:  "25  bags,  17  in.  x  4  in.  x  20  in. 
(43  X  10  X  50  cm)",  or  "200  bags,  20  in.  x 
12  in.  X  2'/i  ft.  (50.8  x  30.4  x  76.2  cm) '.) 

(2)  For  other  square,  oblong, 
rectangular  or  similarly  shaped 
containers,  in  terms  of  count  followed 
by  length,  width,  and  depth  except 
depth  need  not  be  listed  when  less  than 
2  inches  (5.08  cm). 

(Example:  "2  cake  pans,  8  in.  x  8  in.  (20.3 
X  20.3  cm)",  or  "roasting  pan.  12  in.  x  8  in. 
X  3  in.  (30.4  x  20.3  x  7.62  cm)".) 

(3)  For  circular  or  other  generally 
round  shaped  containers,  except  cups, 
and  the  like,  in  terms  of  count  followed 
by  diameter  and  depth  except  depth 
need  not  be  listed  when  less  than  2 
inches  (5.08  cm). 

(Example:  "4  pie  pans.  8  in.  diameter  (20.3 
cm)"  or  "2  cake  pans.  8  in.  diameter  x  4  in. 
(20.3  X  10.1  cm)".) 

(b)  When  the  functional  use  of  the 
container  is  related  by  label  reference  in 
standard  terms  of  measure  to  the 
capability  of  holding  a  specific  quantity 
of  substance  or  class  of  substances  such 
references  shall  be  a  part  of  the  net 
quantity  statement  and  shall  specify 
capacity  as  follows: 

(1)  Liquid  measure  for  containers 
which  are  intended  to  be  used  for 
liquids,  semi-solids,  viscous  materials 
or  mixtures  of  solids  and  liquids.  The 
customary  inch/pound  statement  of 
capacity  shall  be  stated  in  terms  of  the 
largest  whole  U.S.  gallon  of  231  cubic 
inches,  quart,  pint,  or  ounce  with  any 
remainder  in  terms  of  the  common  or 
decimal  fraction  of  that  unit. 

(Example:  Freezer  Boxes:  "4  boxes,  1  qt 
capacity.  6  in.  x  6  in.  x  4  in.  (946  mL 
capacity.  15.2  x  15.2  x  10.1  cm)".) 

(2)  Dry  measure  for  containers  which 
are  intended  to  be  used  for  soUds.  The 
customary  inch/poimd  statement  of 
capacity  shall  be  stated  in  terms  of  the 
la^st  whole  U.S.  bushel  of  2,150.42 


cubic  inches,  peck,  dry  quart,  or  dry 
pint  with  any  remainder  in  terms  of  the 
common  or  decimal  fraction  of  that  unit. 

(Example:  Leaf  Bags:  "8  bags,  6  bushel 
capacity,  4  feet  x  5  feet  (211  L  capacity— 1.21 
m  X  1.52  m)".) 

(3)  Where  containers  are  used  as 
Uners  for  other  more  permanent 
containers,  in  the  same  terms  as  are 
normally  used  to  express  the  capacity  of 
the  more  permanent  container. 

(Example:  Garbage  Can  Liners:  "10  liners,  2 
ft.  6  in.  X  3  ft.  1  in.,  fits  up  to  30  gallon  cans 
(76.2  X  93.9  cm,  ftts  up  to  113  L  cans".) 

(c)  Notwithstanding  the  above 
requirements,  the  net  quantity  statement 
for  containers  such  as  cups  will  be 
listed  in  terms  of  count  and  liquid 
capacity  per  imit. 

fExample:  "24  cups,  6  fl.  oz.  capacity  (177 
mL)".) 

(d)  For  piuposes  of  this  section,  the 
use  of  the  terms  "capacity,"  "diameter," 
and  "fluid"  is  optional. 

§500.17    Fractions. 

(a)  SI  metric  declarations  of  net 
quantity  of  contents  of  any  consumer 
commodity  may  contain  only  decimal 
fractions.  Other  declarations  of  net 
quantity  of  contents  may  contain 
common  or  decimal  fractions.  A 
common  fraction  shall  be  in  terms  of 
halves,  quarters,  eighths,  sixteenths,  or 
thirty-seconds;  except  that: 

(1)  If  there  exists  a  firmly  estabUshed 
general  consumer  usage  and  trade 
custom  of  employing  different  common 
fractions  in  the  net  quantity  declaration 
of  a  particular  commodity,  they  may  be 
employed,  and 

(2)  If  linear  measurements  are 
required  in  terms  of  yards  or  feet, 
common  fractions  may  be  in  terms  of 
thirds.  A  common  fraction  shall  be 
reduced  to  its  lowest  terms;  a  decimal 
fraction  shall  not  be  carried  out  to  more 
than  three  places. 

(b)  If  a  statement  includes  small 
fractions,  smaller  variations  in  the 
actual  size  or  weight  of  the  commodity 
will  be  permitted  as  provided  in 

§  500.25,  than  in  cases  where  the  larger 
fractions  or  whole  numbers  are  used. 

{500.18    SI  metric  prefixes. 

The  following  chart  indicates  SI 
prefixes  that  may  be  used  on  a  broad 
range  of  consumer  commodity  labels: 


Prefix 

Symbol 

Multiplying 
factor' 

Kilo- _..... 

Deca- 

Oect- 

Cenli- 

k 

da 

d 

c 
m 

X103 

x10 
xlO-^ 

X  10-2 

Milit- 

X  10-3 

Prefix 

Symbol 

Multiplying 
fartnr' 

Micro- 

H 

x10-« 

nOa-lOO;           103-1000;          lO-'-O.I; 

10-2-0.01. 

Ttws,   2   1(^2x1000   0-2000   g,    and   3 
cm-3x0.01  nf)-0.03  m. 

§500.19   Conversion  of  SI  n>etric  quantities 

to  jndi/pound  quantities  and  Inch/pound 

quantities  to  SI  metric  quantities. 

(a)  For  calculating  the  conversion  of 

SI  metric  quantities  to  inch/pound 

quantities  and  inch/pound  quantities  to 

metric  quantities,  the  factors  in  the 

following  chart  and  none  others  shall  be 

employed: 

SI  Metric  Inch/Pound  Conversion 

Factors 

Inch/pound 

Metric 

Length 

1  mtl-25.4  microm- 

1 micrometer- 

eters  (urn)*. 

0.039370  mil. 

1  inch-2.54  cm* 

1  millimeter-0.039 

370  in. 

1  I0OU30.48  cm* 

1  centimeter.0.393 

701  in. 

1  yard-0.9l44m* 

1  meter-3.280  84  fL 

Area 

1  square  inch-6.4516 

1  square 

cmz*. 

centimeter«0.l55 

000  in?. 

1  square 

1  square 

fooU929.0304  cm2*. 

deameter-0.107 

639  ft?. 

-9.290  304  dnr>2 

1  square 

meter-10.763  9fts. 

1  square  yard-0.836 

127  m*. 

Volume  or  Capacity 

1  cubic  inch-1 6.3871 

1  cubic 

cm3. 

centimeter-0.061 

023  7  in3. 

1  cubic  foot-0.028 

1  cubic 

316  8  m3. 

decin»eter-0.035 

314  7  fts. 

-2.83  168  dm3 

1  cubic  meter-35.314 

7f|3. 

1  cubic  yard-0.764 

-1.307  95  yds.    - 

555  ms. 

1  fluid  ounce-29.573 

1  mimwer-0.033  814 

5mL 

0  fluid  oz. 

1  liquid  pint.473.1 77 

inter- 1.05669  liquid 

mL 

quart 

-0.473  177  L  

1liter-0.264  172gal- 

Ion. 

1  liquid 

1  dry  pint-550.610  5 

quart-946.353  mL. 

mL 

-0.946  353  L  

ldryquart-1.101 

221  L 

1  galton-3.785  41  L  .. 

1  dry  peck-8.809  768 
L 

1  bushel-35.2391  L 

SI  Metric  h^CH/PouND  Conversion 
Factors— ContinuBd 


Inch/pound 


Metric 


Weight 

or  Mass 

1  ounce-28.349  5  g  .. 

1  milligranwO.OOO 

035  274  0  oz. 

1  pound-453.592  g  ... 

-0.015  432  4  grain. 

-0.453  592  kg  

1  gram-0.035  274  0  . 

OZ. 

1  kaogranw2.204  62 

b. 

•Exacttv. 

NOTE:  these  conversion  factors  are  given  to 
six  signifKant  digits  to  provide  such  accuracy 
when  necessary. 

(b)  The  SI  metric  quantity  declaration 
should  be  shown  in  three  digits  except 
where  the  quantity  is  below  100  grams, 
milliliters,  centimeters,  square 
centimeters  or  cubic  centimeters,  where 
it  can  be  shown  in  two  Hgures.  In  either 
case,  any  final  zero  appearing  to  the 
right  of  a  decimal  point  need  not  be 
shown. 

(Examples:  "1  lb  (453  g)  *  not  "1  lb  (453.592 
g)";  "Net  Wt  2  oz  (56  gj"  or  "Net  Wt  2  oz 
(56.6  g)"  not  "Net  WL  2  oz  (56.69  g) ".) 

§500.20    Conspicuousnesa. 

The  statement  of  net  quantity  of 
contents  shall  appear  in  conspicuous 
and  easily  legible  boldface  type  or  print 
in  distinct  contrast  (by  typography, 
layout,  color,  embossing,  or  molding)  to 
other  matter  on  the  package;  except  that 
a  statement  of  net  quantity  blown, 
embossed,  or  molded  on  a  glass  or 

f>lastic  surface  is  permissible  when  all 
abel  information  is  so  formed  on  the 
surface. 

§500.21    Type  sizs  in  relationship  to  the 
area  of  the  principal  display  paneL 

(a)  The  statement  of  net  quantity  of 
contents  shall  be  in  letters  and  numerals 
in  a  type  size  established  in  relationship 
to  the  area  of  the  principal  display  panel 
of  the  package  or  commodity  and  shall 
be  uniform  for  all  packages  or 
commodities  of  substantially  the  same 
size.  For  this  purpose,  "area  of  the 
principal  display  panel"  means  the  area 
of  the  side  or  surface  that  bears  the 
princi{>al  display  panel,  exclusive  of 
tops,  bottoms,  flanges  at  tops  and 
bottoms  of  cans,  and  shoulders  and 
necks  of  bottles  and  jars.  This  area  shall 
be: 

(1)  In  the  case  of  a  rectangular 
package  or  commodity  where  one  entire 
side  properly  can  be  considered  to  be  a 
principal  display  panel  side,  the 
product  of  the  height  times  the  width  of 
that  side; 

(2)  In  the  case  of  a  cylindrical  or 
nearly  cylindrical  container  or 


cooimodity.  40  pwcent  of  the  product  of 
the  height  of  the  container  or 
commodity  times  the  circumference: 
and 

(3)  In  the  case  of  any  otherwise 
shaped  container  or  conunodity,  40 
percent  of  the  total  sui'face  of  the 
container  or  commodity:  Provided, 
however,  that  where  such  container  or 
commodity  presents  an  obvious 
"principal  display  panef'  such  as  the 
top  of  a  triangular  or  oval  shaped 
container,  the  area  shall  consist  of  the 
entire  top  surfece. 

(bl  With  area  of  principal  display 
panel  deBned  as  above,  Uie  type  size  in 
relationship  to  area  of  that  panel  shall 
comply  with  the  following 
specifications: 

(1)  Not  leas  than  Vi«  inch  (1.5  mm)  in 
height  on  packages  tbe  principal  display 
panel  of  wbich  has  an  area  of  5  square 
inches  or  (32.2  cm  z)  less. 

(2)  Not  less  than  V^  inch  (3.1  mm)  in 
height  on  packages  the  prindpel  di^lay 
panel  of  which  has  an  area  of  more  \haa 
5  (32.2  cm  2)  but  not  more  than  25 
square  inches  (161  cm  2). 

(3)  Not  less  than  Vi«  inch  (4.7  mm)  in 
height  on  packages  the  priiKnpel  display 
panel  of  which  has  an  area  of  more  than 
25  (161  cm  2)  bat  not  more  than  100 
square  inches  (6.45  dm  2). 

(4)  Not  less  than  V4  inch  (635  mm)  in 
hei^t  on  padcages  the  principal  display 
panel  of  whidi  has  an  area  of  mote  than 
100  square  inches  (6.45  dra  2).  except 
not  less  than  v^  (12.7  mm)  inch  in 
height  if  the  area  is  mora  than  400 
square  inches  (25.8  dm  2). 

(c)  Whcae  the  statement  of  net 
quantity  of  cootents  is  blown, 
embossed,  or  molded  on  a  glass  or 
plastic  surface  rather  than  by  printing, 
typing,  or  coloring,  the  lettering  sizes 
specified  in  paragraph  (b)  of  this  section 
shall  be  increased  by  Vie  of  an  inch  (1.5 
mm). 

(d)  Letter  heights  pertain  to  upper 
case  or  capital  letters.  When  upper  and 
lo%ver  case  or  all  lower  case  lettns  are 
used,  it  is  the  lower  case  letter  "o"  or 
its  equivalent  that  shall  meet  the 
minimum  standards. 

(e)  The  ratio  of  height  to  width  of  a 
letter  shall  not  exceed  a  differential  of 
3  units  to  1  unit  (no  more  than  3  times 
as  high  as  it  is  wide). 

(f)  When  firactions  are  used,  each 
component  shall  meet  one-half  the 
minimum  height  standards. 

(g)  The  type  size  requirements 
specified  in  this  section  do  not  apply  to 
the  "e"  mark.  (See  S  50a6(b).) 

(h)  When  upper  and  lower  case  or  all 
lowercase  Latters  are  used  in  SI  metric 
symbols,  it  is  the  uppercase  "L," 
lowercase  "d,"  or  tfanr  equivalent  in  the 
print  or  type  used  that  shall  meet  the 


1878       Federal  RegistM  /  Vol.  59,  No.  8  /    Vednesday,  January  12,  1994  /  Rules  and  Regulations 


minimum  leight  requirement.  Other 
letters  and  exp>onents  must  be  presented 
in  the  sam  >  type  style  and  in  proportion 
to  the  typ€  size  used.  However,  no  letter 
shall  be  le  IS  than  1.6  mm  (Vie  inch)  in 
height. 

S500.22    /i  bbreviations. 

The  foil  >wing  abbreviations  and  none 
other  may  be  employed  in  the  required 
net  quanti  y  declaration: 

Inch — in. 
Feet  or  foot  -ft. 
Fluid— fl. 
Liquid — Ik 
Ounce— OB 
Gallon— ga  . 
Pint— pt 
Pound— lb. 
Quart— qt 
Square— SI] 
Weight— w  . 
Yard— yi 
Avoirdupo  1 — evdp. 
Cubic— cu.  I 

Note:  Periods  and  plural  forms  shall  be 
optional. 

§50029 

conlsnta 
(a)  The 
submulti 
shall  resu 
landl 


m  of  net  quantity  of 
81  Metric  units. 


lected  multiple  or 
prefixes  for  SI  metric  units 
in  numerical  values  between 
,  except  that  centimeters  or 
millimete^  may  be  used  where  a  length 
declaraticHi  is  less  than  100  centimeters. 
For  examttle.  "1.96  kg"  instead  of  "1960 
g"  and  "7S0  mL"  instead  of  "0.75  L". 

(b)  The  following  symbols  for  SI 
metric  units  and  none  others  may  be 
employe<^  in  the  required  net  quantity 
declaratio^: 

centimeter-Hem 
cubic  centiineter — cm  > 
cubic  decimeter— dm  » 
meter — m 
millJL 
liter — L  or  I 
milliliter— tnL  or  ml 
square  dectmetei^-dra2 
cubic  meter — m  » 
kilogram — kg 
micrometei  — jun 
gram— 15 
millimeterf-mm 
square  metter — m* 
square  centimeter— cm^ 

Note:  Sjmibols,  except  for  liter,  are  not 
capitalizedi  Periods  should  not  b«  used  after 
the  symbol  Symbols  are  always  written  in 
the  singul*  form. 

§  500.24   Supplsinenlal  statements. 

Nothing  contained  in  the  regulations 
in  this  p^  shall  prohibit  supplemental 
statements,  at  locations  other  than  the 
principal  display  panel,  describing  in 
non-decet>tive  terms  the  net  quantity  of 
conlmts:  nvvkfed  that  such 
supplemental  statements  of  net  quantity 
of  contents  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass. 


measure,  or  count  that  tends  to 
exaggerate  the  anaount  of  commodity 
contained  in  the  package.  (Examples  of 
prohibited  language  are:  "Giant  Quart." 
"Jumbo  Uter,"  "Full  Gallon."  "When 
Packed,"  "Minimiun,"  or  words  of 
similar  import.)  Required  combination 
declarations  of  net  quantity  of  contents 
(for  example,  a  combination  of  net 
weight  or  mass  plus  nimierical  coimt, 
numerical  count  plus  dimensions  of  the 
commodity,  etc.)  are  not  regarded  as 
supplemental  net  quantity  statements 
and  shall  be  located  on  the  principal 
display  panel.  Dilution  directions  or 
other  similar  directions  for  use  are  not 
regarded  as  supplemental  net  quantity 
statements  and  may  be  located  on  the 
principal  display  panel.  Size 
characterizations  in  compliance  with 
standards  promulgated  under  section 
5(c)(1)  of  the  Act  may  appear  on  the 
principal  display  panel. 

§500.25   Net quauMy, averaga qnanttty, 
permitted  variations. 

(a)  The  statement  of  net  quantity  of 
contents  shall  accurately  reveal  the 
quantity  of  the  commodity  in  the 
container  exclusive  of  wrappers  and 
other  material  packed  therewith: 
Provided,  that  in  the  case  of  a 
commodity  packed  in  a  container 
designed  to  deliver  the  commodity 
under  pressure,  the  statement  shall 
declare  the  net  quantity  of  the  contents 
that  will  be  expelled  when  the 
instructions  for  use  are  followed.  The 
propellant  is  included  in  the  net 
quantity  statement. 

(b)  Variations  from  the  stated  weight 
or  mass  or  measure  shall  be  permitted 
when  caused  by  ordinary  and  customary 
exposure,  after  the  commodity  is 
introduced  into  interstate  commerce,  to 
conditions  which  normally  occur  in 
good  distribution  practice  and  which 
imavoidably  resxilt  in  change  of  weight 
or  mass  or  measure. 

(c)  Variations  from  the  stated  weight 
or  mass,  measure,  or  numerical  count 
shall  be  permitted  when  caused  by 
imavoidable  deviations  in  weighing, 
measuring,  ot  counting  the  contents  of 
individual  packages  which  occur  in 
good  packaging  practice:  Provided,  that 
such  variations  shall  not  be  permitted  to 
such  extent  that  the  average  of  the 
quantities  in  the  packages  comprising  a 
shipmant  or  other  delivery  oi  the 
commodity  is  below  the  quantity  stated, 
and  no  unreasonable  shortage  in  any 
package  will  be  permitted  even  though 
overages  in  other  packages  in  the  same 
shipment  or  delivery  compensate  for 
such  shortage.  Variations  firom  stated 
quantity  of  contents  shall  not  be 
unreasonably  large. 
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S500.26    RepresantatfcNM  of  servings, 
uses,  applications. 

(a)  The  label  of  any  packaged 
consumer  commodity  which  bears  a 
representation  as  to  the  number  of 
servings,  uses,  or  applications  of  such 
commodity  contained  in  such  package 
shall  bear  in  immediate  conjunction 
therewith,  and  in  letters  the  same  size 
as  those  used  for  such  representations, 
a  statement  of  the  net  quantity  (in  terms 
of  weight  or  mass,  measure,  or 
numerical  coiuit)  of  each  such  serving, 
use,  or  application:  Provided,  that  such 
statement  may  be  expressed  in  terms 
that  differ  from  terms  used  in  the 
required  statement  of  net  contents  (e.g., 
cupsful,  tablespoonful,  etc.),  when  such 
differing  terms  describe  a  constant 
quantity.  Such  statement  may  not  be 
misleading  in  any  particular. 

(b)  Representations  as  to  the  total 
amoimt  of  object  or  objects  to  which  the 
commodity  may  be  applied  or  upon 
which  or  in  which  the  commodity  may 
be  used,  will  not  be  considered  to  be 
representations  as  to  servings,  uses,  or 
applications,  if  such  amount  is 
expressed  in  terms  of  standard  units  of 
weicht  or  mass,  measure,  size,  or  count. 

(cj  If  there  exists  a  voluntary  product 
standard  promulgated  piusuant  to  the 
procedures  foimd  in  15  CFR  Part  10,  by 
the  Department  of  Commerce, 
quantitatively  defining  the  meaning  of 
the  terms  "serving,"  "use,"  or 
"application"  with  respect  to  a 
particular  consumer  commodity,  then 
any  label  representation  as  to  the 
number  of  servings,  uses,  or 
applications  in  such  packaged  consumer 
commodity  shall  correspond  with  such 
quantitative  definition.  (Copies  of 
published  standards  will  be  available 
upon  request  bom  the  National  Institute 
of  Standards  and  Technology, 
Department  of  Commerce,  Washington, 
DC  20899.) 

§500.27    MuNiunlt  packages. 

(a)  A  multiimit  package  is  a  package 
intended  for  retail  sale,  containing  two 
or  more  individual  packaged  or  labeled 
waits  of  an  identical  conunodity  in  the 
same  quantity.  The  declaration  of  net 
quantity  of  contents  of  a  multiimit 
package  shall  be  expressed  as  follows: 

(1)  The  nimiber  of  individual 
pack^ed  or  labeled  tmits; 

(2)  The  quantity  of  each  individual 
packaged  or  labeled  imit;  and 


(3)  The  total  quantity  of  the  multiunit 
package. 

Examples:  Soap  bars:  "6  Bars,  Net  Wt  3.4 
028.  (96.3  g)  each.  Total  Net  WL  1  lb.  4.4  oz. 
(578  g)"  Facial  Tissues:  "10  Packs,  each  25 
two-ply  tissues,  9.7  in.  x  8.2  in.  (24.6  x  20.8 
cm),  Total  250  Tissues." 

(b)  The  individual  packages  or  labeled 
units  of  a  multiunit  package,  when 
intended  for  individual  sale  separate 
fit>m  the  multiunit  package,  shall  be 
labeled  in  compliance  with  the 
regulations  under  this  part  500 
applicable  to  that  package. 

(c)  A  multiimit  package  containing 
unlabeled  individual  packages  which 
are  not  intended  for  retail  sale  separate 
fix)m  the  multiimit  package  may 
contain,  in  lieu  of  the  requirements  of 
Paragraph  (a)  of  this  section,  a 
declaration  of  quantity  of  contents 
expressing  the  total  quantity  of  the 
multiunit  package  without  regard  for 
inner  packaging.  For  such  multiunit 
packages  it  shall  be  optional  to  include 
a  statement  of  the  niunber  of  individual 
packages  when  such  a  statement  is  not 
otherwise  required  by  the  regulations. 

Examples:  Deodorant  Cakes:  "5  Cakes,  Net 
Wt  4  ozs.  (113  g)  each.  Total  Net  Wt.  1.25 
lb.  (566  g)"  or  "5  Cakes.  Total  Net  Wt  1  lb. 
4  ozs.  (566  g)": 

Soap  Packets:  "10  Packets,  Net  Wt  2  ozs. 
(56.6  g)  each,  total  Net  Wt  1.25  lb.  (566  g)" 
or  "Net  Wt  1  lb.  4  ozs.  (566  g)"  or  "10 
Packets,  Total  Net  Wt  1  lb.  4  ozs.  (566  g)." 

§500.28    Vartatypackagaa. 

(a)  A  variety  package  is  a  package 
intended  for  retail  sale,  containing  two 
or  more  individual  packages  or  units  of 
similar  but  not  identical  commodities. 
Commodities  which  are  generically  the 
same  but  which  differ  in  weight  or 
mass,  measure,  volume,  appearance  or 
quality  are  considered  similar  but  not 
identical.  The  declaration  of  net 
quantity  for  a  variety  package  will  be 
expressed  as  follows: 

(1)  The  number  of  units  for  each 
identical  commodity  followed  by  the 
weight  or  mass,  voliune,  or  measure  of 
that  commodity:  and 

(2)  The  total  quantity  by  weight  or 
mass,  volume,  measure,  and  coimt,  as 
appropriate,  of  the  variety  package.  The 
statement  of  total  quantity  shall  appear 
as  the  last  item  in  the  dedaration  of  net 
quantity  and  shall  not  be  of  greater 
prominence  than  other  terms  used. 

Examplen 


(i)  "2  sponges  4 'A  ins.  x  4  ins.  xV«  in.  (11.4 
cm  X  10.1  cm  x  1.9  cm);  1  sponge  4V4  ins. 
X  8  ins.  XV4  in.  (11.4  cm  x  20.3  an  x  1.9  an); 

4  sponges  2'/i  ins.  x  4  ins.  xVi  in.  (6.3  an 
X  10.1  an  X  1.2  cm) 

Total:  7  sponges". 

(ii)  "2  soap  bars  Net  Wt  3.2  ozs.  (90  g) 
each;  1  soap  bar  Net  Wt  5.0  ozs.  (141  g). 

Total:  3  bars  Net  Wt  11.4  ozs.  (323  g)." 

(iii)  Liquid  Shoe  Polish:  "1  Brown  3  fl.  ozs. 
(88  mL);  1  Black  3  fl.  ozs.  (88  mL);  1  White 

5  fl.  ozs.  (147  mL). 

Total:  11  fl.  ozs.  (325  mL)." 
(iv)  Picnic  Ware:  "34  spoons;  33  forics;  33 
knives. 
ToUl:  100  pieces." 

(b)  When  the  individual  units  in  a 
variety  package  are  either  packaged  or 
labeled  and  are  intended  for  retail  sale 
as  individual  units,  each  unit  shall  be 
labeled  in  compUance  with  the 
applicable  regulations  imder  this  Part 
500. 

§500.29   Combination  packages. 

(a)  A  combination  package  is  a 
package  intended  for  retail  sale, 
containing  two  or  more  individual 
packages  or  units  of  dissimilar 
commodities.  The  declaration  of  net 
quantity  for  a  combination  package  will 
contain  an  expression  of  weight  or  masaF, 
volume,  measure  or  count  or  a 
combination,  thereof,  as  appropriate  for 
each  individual  package  or  unit: 
Provided,  that  the  quantity  statements 
for  identical  packages  or  units  shall  be 
combined. 

Examples 

(1)  Lighter  fluid  and  flints:  "2  cans— each 
8  fl.  ozs.  (236  mL);  1  package— 8  flints." 

(2)  Sponges  k  Cleaner.  "2  sponges  each  4 
in.  X  6  in.  X  1  in.  (10.1  x  15.2  x  2.5  cm);  1 
box  cleaner— Net  Wt  6  ozs.  (170  g)" 

(3)  Picnic  Pack:  "20  spoons,  10  knives  and 
10  forks,  10  2-pIy  napkins  10  ins.  x  10  ins. 
(25.4  X  25.4  cm)  10  cups— 6  fl.  ozs.  (177 
mL)". 

(b)  When  the  individual  imits  in  a 
combination  package  are  either 
packaged  or  labeled  and  are  intended 
for  retail  sale  as  individual  units,  each 
imit  shall  be  in  compliance  with  the 
applicable  regulations  under  this  part 
500. 

By  direction  of  the  Commission. 
Donald  S.  Clark 
Secretary. 
[PR  Doc  94-767  Filed  1-11-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-e3-4682;  FR-3615-N-01] 

Notice  of  Funding  Availat)ility  for 
Historically  Black  Colleges  and 
Universities  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1994  and 
notice  of  additional  funding  and 
extension  of  application  due  date  imder 
FY  1993  NOFA. 

SUMMARY:  This  NOFA  announces  $6.5 
million  of  FY  1994  funding  for  the 
Historically  Black  Colleges  and 
Universities  (HBCU)  Program  plus  an 
additional  $2  million  of  FY  1993 
funding.  The  total  amount  of  FY  1993 
and  FY  1994  funding.  $13  million,  is 
combined  into  a  single  competition  and 
the  application  due  date  of  the  FY  1993 
NOFA  is  extended  to  run  conoirrently 
with  this  FY  1994  NOFA. 
DATES:  No  appUcations  for  the  FY  1993 
and  FY  1994  HBCU  NOFAs  will  be 
accepted  after  4:30  pm  on  February  11, 
1994.  This  application  deadline  is  firm 
as  to  date  and  hour.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  inehgible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
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eligibi  ity  brought  about  by 
unanti  npated  delays  or  other  delivery- 
relate(  problems.  A  "FAX"  will  not 
constil  ute  delivery. 
ADORE  ISES:  For  an  application  kit 
contac  ::  Sylvester  C.  Angel,  Processing 
and  C<  ntrol  Branch,  Office  of 
Comm  unity  Planning  and  Development, 
Deparl  ment  of  Housing  and  Urban 
DeveU  pment,  451  7th  Street  SW.,  room 
7255,  Washington,  DC  20410-3500. 
Requests  must  be  in  writing  and  may  be 
sent  tc  this  address  or  may  be  made  by 
facsim  ile  machine  to  the  following 
numb<  r:  (202)  708-3363.  The  TDD 
numb  T  for  the  hearing  impaired  is  (202) 
708-2  (65.  (This  is  not  a  toll-fiee 
numb(  r.)  When  requesting  an 
applic  ition  kit,  please  refer  to  document 
FR-3fl|15,  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 
FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Jameslriuk,  Office  of  Technical 
Assistance,  Department  of  Housing  and 
UrbanJDevelopment,  451  7th  Street  SW., 
room  7253,  Washington,  DC  20410. 
Telephone  Nxunber:  (202)  708-3176. 
The  1T)D  number  for  the  hearing 
impaijed  is  (202)  708-2565.  (These  are 
not  toll-free  numbers.) 
SUPPt^MENTARY  INFORMATION:  A  Notice 
of  Fxuiding  Availability  (NOFA) 
annoiincing  HUD's  FY  1993  funding  of 
$4.5  million  for  the  Historically  Black 
Colle{  es  and  Universities  (HBCU) 
Progn  m  was  published  on  September 
17, 19  33  (58  FR  48716).  A  technical 
correc  tion  to  the  FY  1993  NOFA,  which 
clarifi  k1  that  the  application  due  date 
was  D  scember  1, 1993,  was  published 
on  Oc  ober  4, 1993  (58  FR  51647). 

The  Departments  of  Veterans  Affairs 
and  t  Qusing  and  Urban  Development, 


and  Independent  Agencies 
Appropriations  Act  1994,  (approved 
October  28, 1993,  Public  Law  103-124) 
(94  App.  Act)  made  $6.5  milhon 
available  for  the  HBCU  Program  in  FY 
1994.  The  Department  is  also  making  an 
additional  $2  miUion  of  FY  1993  HBCU 
funds  eligible  for  program  applicants. 

Because  of  the  large  number  of 
applications  anticipated  for  funding 
under  the  FY  1993  NOFA,  and  to  make 
the  FY  1994  funds  available  as  soon  as 
possible,  the  Department  is  combining 
the  FY  1993  and  1994  funds  into  a 
single  competition  under  this  Notice. 
All  of  the  applications  received  for  the 
FY  1993  NOFA  will  be  considered  for 
funding  from  this  combined  pool  of 
$13,000,000. 

In  addition,  the  Department  is 
extending  the  application  due  date  to 
4:30  p.m.  on  February  11, 1994.  to  give 
additional  appUcants  an  opportunity  to 
apply  for  funding  imder  this  program. 
However,  applicants  who  have  aheady 
submitted  an  application  may  not 
submit  an  additional  application.        '* 

The  total  of  $13,000,000  annoimced 
as  available  in  this  Notice  will  be 
awarded  imder  the  same  terms  set  forth 
in  the  FY  1993  NOFA,  cited  above 
(September  17, 1993,  58  FR  48716). 

Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d); 
24  OTt  570.404). 

Dated:  December  14, 1993. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  94-737  Filed  1-11-94;  8:45  am} 
BILUNQ  coot  4310-39-P 
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DEPAFTTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

(Docket  No.  93110-3310] 

Manufacturing  Extension  Partnership 
Program 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Technology 
Administration,  Commerce. 
ACTION:  Notice.  (This  information  is 
provided  for  planning  purposes  only, 
and  is  not  a  soUcitation  for  proposals) 

SUMMARY:  This  notice  describes  three 
projects  to  be  conducted  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  in  FY94,  under  its 
Manufacturing  Extension  Partnership 
(MEP)  program,  to  provide  planning  and 
Initial  implementation  assistance  for 
manufacturing  extension  programs. 
These  projects  correspond  to  the  State 
Technology  Extension  Program  (STEP) 
component  of  MEP.  and  are  intended  to 
help  states  improve  the  planning, 
coordination,  and  implementation  of 
their  technology  extension  activities.  In 
conjunction  with  this  notice,  the  MEP 
program  office  will  conduct  workshops 
and  make  MEP  staff  available  to 
describe  fully  the  projects  in  advance  of 
a  formal  solicitation  for  proposals. 

The  three  projects  are: 

Program  Planning:  To  support  the 
creation  of  a  program  plan  for  a  state- 
wide, coordinated  technology  extension 
system  to  enhance  the  competitiveness 
of  small  and  medium-sized 
manufacturers  through  the  application 
of  technology. 

Program  Implementation:  To  support 
the  initial  implementation  of  a 
comprehensive  state-wide  industrial 
extension  program  or  the  pilot  testing  of 
new  program  and  service  concepts  to 
help  small  and  medium-sized 
manufacturers  improve  productivity 
and  competitiveness. 

Regional  Linkages:  To  support  inter- 
state or  multi-state  efforts  to  expand  the 
scope  and  enhance  the  effectiveness  of 
technical  assistance  services  available 
regionally  to  small  and  medium-sized 
manufacturers. 

Program  Planning  projects  are  open  to 
all  states,  regardless  of  state  size, 
industrial  density/sparseness,  or 
number  of  existing  industrial  assistance 
programs. 

For  Program  Implementation  and 
Regional  Linkages  projects,  NIST  plans 
to  give  priority  consideration  to  projects 
having  the  best  potential  to  benefit  areas 
with  relatively  sparse  distribution  of 
industry,  or  low  industry  density  areas 
that  do  not  lend  themselves  to  large 
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extensi<  n  centers  as  a  method  of  service 
deliver] . 

DATES: '  "he  following  schedule  is 
anticipt  ted  but  is  subject  to  change: 

*  Jan<  ary  12, 1994 — Program 
announcement  published  in  the  Federal 
Registet.  All  potential  appUcants  will 
have  anjopportunity  for  dialogue  with 
NIST  MEP  staff  and  questions  will  be 
accepted  prior  to  notice  requesting 
prop 

*  January  31, 1994 — Informational 
workshop  at  NIST  to  address  questions 
about  the  MEP  program.  MEP  staff  will 
be  avail  ible  to  meet  with 

represei  itatives  from  individual  states. 

■  Febi  uary  28, 1994 — Notice 
request  Qg  proposals  published  in 
Federal  Register.  Dialogue  with  MEP 
staff  re{  U'ding  notice  restricted. 

*  Mar  zh  31, 1994 — Deadline  for 
submis!  ion  of  proposals. 

•Ma]  13, 1994— Award 
annoim  :«ments. 

FOR  fW  mER  INFORMATION  CONTACT:  For 
informs  Lion  regarding  this 
announ  :ement,  contact  Ms.  Gale  Morse 
at  (301)  975-3944,  or  at:  Manufacturing 
Extensi  )n  Partnership,  Polymers 
Building  (Bldg.  224),  room  B115. 
Nationa  I  Institute  of  Standards  and 
Techno  ogy,  Gaithersburg,  Maryland 
20899. 

SUPPLEI  lENTARY  INFORMATION: 

Backgr )und 

In  aa  ordance  with  the  provisions  of 
the  Nat  onal  Institute  of  Standards  and 
Techno  ogy  Act  (15  U.S.C.  2781),  as 
amende  d,  NIST  will  provide  assistance 
in  FY9^  to  help  states  develop 
manufa  :turing  assistance  programs 
aimed  { t  small-  and  medium-sized 
manufa  ilurers  and  help  bring  those 
state  pr  >gram8  to  a  level  of  performance 
where  t  ley  can  provide  the  full  range  of 
manufa  irturing  extension  services 
require  1  by  their  manufacturers.  Under 
the  NIST  Manufacturing  Extension 
Partnership  (MEP),  a  cooperative  effort 
to  link  And  strengthen  the  nation's 
manufabturing  extension  programs  and 
activities,  NIST  will  make  merit-based 
awards  to  states  to  help  improve  their 
planning,  coordination,  and 
implementation  of  their  technology 
extension  activities.  This  funding  will 
also  be  available  to  multi-state 
partneifhips  which  seek  to  expand  the 
scope  ajf  technology  assistance  related 
service^  regionally  available  to  small- 
and  meidium-sized  manufacturers.  MEP 
assumes  a  broad  definition  of 
manufacturing,  and  recognizes  a  wide 
range  of  technology  and  concepts, 
including  durable  goods  production; 
chemical,  biotechnology  and  other 
materii  s  processing;  chemical,- 
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biotechnology  and  other  materials 
processing;  electronic  component  and 
system  fabrication;  and  engineering 
services  associated  with  manufacturing, 
as  lying  within  the  definition  of 
manufacturing. 

Funding  Available 

Approximately,  $2,500,000  will  be 
available  to  support  cooperative 
agreements  on  a  matching  funds  basis 
imder  this  program.  Funding  size  will 
vary  according  to  the  project  category 
and  scope  of  work.  For  example, 
program  planning  projects  have 
typically  averaged  less  than  $100,000  in 
past  years.  Program  Planning  projects 
that  include  pilot  testing  of  3ie 
proposed  extension  plan  will  be  eligible 
for  NIST  funding  up  to  $1 50,000.  For 
Program  Implementation  projects  and 
.  Regional  Linkage  projects,  awards  will 
also  vary,  but  NIST  funds  may  not 
exceed  $250,000  per  project.  States  will 
be  able  to  submit  proposals  for  each  of 
the  three  project  categories. 

The  cooperative  agreements  entered 
into  under  this  program  will  be 
available  for  one  year.  NIST  will  have 
no  obligation  to  provide  any  additional 
future  funding  to  applicants  selected  for 
funding  under  these  projects.  Renewal 
of  an  award  to  increase  funding  or 
extend  the  period  of  performance  will 
be  at  the  local  discretion  of  NIST. 

Projects 

Program  Planning  Projects 
Project  Objective 

The  purpose  of  Program  Planning 
projects  will  be  to  create  plans  for  state- 
wide, coordinated,  technology  extension 
programs  in  order  to  enhance  the 
competitiveness  of  small-  and  medium- 
sized  manufacturers.  These  projects  will 
plan  for  the  development  and 
coordination  of  existing  and/or  newly 
formed  services,  such  as  state  industrial 
assistance  programs;  workforce  training; 
university-based  industrial  assistance 
programs;  and  management  assistance 
programs;  into  a  unified  state-wide 
program.  Plans  will  include  providing 
access  to  a  wide  range  of  technology  and 
services,  such  as  technology 
deployment,  worker  skills  development, 
technology  transfer  and 
commerciahzation,  or  export  and 
market  development. 

Applicants  may  conduct  planning 
activities  on  a  regional  basis  within  a 
state,  when  regions  are  defined  by  the 
state.  Regions  should  be  clearly  defined 
by  the  proposing  organizations  and  it 
must  be  clear  why  the  program  is 
regionally  oriented,  versus  state-wide, 
and  how  the  regions  will  be  integrated 


into  a  state-wide  plan  or  interact  such 
that  state-wide  coverage  is  achieved. 

Applicants  may  include  pilot  testing 
activities  as  part  of  their  planning 
process.  If  pilot  testing  of  the  proposed 
extension  plan  is  included  in  the 
project,  it  should  include  methods  of 
evaluating  the  pilot's  success  in 
implementing  the  proposed  extension 
plan.  Any  proposed  pilot  activity  must 
be  consistent  with  the  program  plan 
developed  for  the  state. 

Program  Planning  Projects  Evaluation 
Criteria 

Proposals  from  applicants  will  be 
evaluated  and  rated  on  the  basis  of  the 
following  criteria  by  an  impartial 
competitive  review  panel.  Each 
proposal  should  address  all  five 
selection  criteria  and  selection  criteria 
1-3  will  be  weighted  more  heavily  than 
criteria  4-5.  Selection  will  be  based 
upon  total  evaluation  score  as  well  as 
geographic  distribution. 

1.  Target  population  (25  points): 
Potential  applicants  should  specify  a 
methodology  for  identifying  a 
population  of  beneficiary  companies 
(the  target  population)  and  their 
technology  assistance-related  needs. 
Factors  that  will  be  considered  include: 

(a)  Methodology  for  defining  the  size 
and  demographic  characteristics  of  the 
target  population  to  be  served  by  the 
program  plan. 

(b)  Methodology  for  determining  the 
target  population's  assistance  needs,  e.g. 
technology,  training,  information, 
quality  improvement,  management,  etc. 

(c)  Methodology  to  ensure  that  the 
plan  is  appropriate  for  addressing 
identified  industry  needs. 

2.  Resource  identification  and 
assessment  (20  points):  AppUcants 
should  describe  the  methodology  for 
collecting  information  about  the 
number,  size,  technical  sophistication, 
t)rpe,  and  relevance  of  industrial 
assistance  activities  that  will  be  part  of 
the  coordination  effort.  Factors  that  will 
be  considered  include: 

(a)  Methodology  for  identifying 
relevant  assistance  programs  and  other 
sources  of  expertise  outside  apphcant's 
organization. 

(b)  Methodology  for  assessing 
relevance  and  effectiveness  of  resources 
in  addressing  identified  industry  needs. 

3.  Coordination  with  existing 
resources  (25  points):  Applicants  should 
set  forth  a  plan  for  interacting  or 
coordinating  with  appropriate  existing 
and/or  newly-formed  state  and  local 
technology-industrial  assistance 
services,  potential  industry  partners, 
and  appropriate  federal  services,  to 
develop  a  coordinated  state-wide 
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delivery  system.  Factors  that  will  be 
considered  include: 

(a)  Methodology  and  adequacy  of 
plans  for  forming  effective  linkages  and 
partnerships  necessary  to  plan  for  and 
provide  a  coordinated  range  of  services 
to  meet  the  needs  of  the  target 
population. 

Id)  Safeguards  to  ensure  that  planned 
activity  does  not  duplicate  existing 
services  or  resources. 

4.  Management  (15  points): 
Applicants  should  specify  plans  for 
proper  organization,  staffing,  and 
management  of  the  planning  process. 
Factors  that  will  be  consider^  include: 

(a)  Appropriateness  and  authority  of 
the  governing  or  managing  organization 
to  conduct  a  state-wide  (or  regional) 
planning  process. 

(b)  Qualifications  of  the  project  team 
and  its  leadership  to  conduct  a  state- 
wide (or  regional)  planning  process. 

(c)  Appropriateness  of  the 
organizational  approach  for  carrying  out 
the  planning  activity. 

(d)  Evidence  of  significant 
involvement  and  support  by  the  state 
and  by  private  indusUy. 

5.  Financial  plan  (15  points): 
Applicants  should  show  the  relevance 
and  cost  effectiveness  of  the  financial 
plan  for  meeting  the  objectives  of  the 
project;  the  firmness  and  level  of  the 
applicant's  total  financial  support  for 
the  project;  and  the  plan  to  maintain  the 
program  after  the  cooperative  agreement 
has  expired.  Factors  that  will  be 
considered  include: 

(a)  Cost  effectiveness  of  the  budget. 

(b)  Strength  of  commitment  of 
proposer's  cost  share. 

(c)  Effectiveness  of  management  plans 
for  control  of  budget. 

(d)  Appropriateness  of  matching 
contribution. 

(e)  Plan  for  maintaining  the  program 
after  the  cooperative  agreement  has 
expired. 

Selection  Procedures 

The  Director  of  NIST  will  appoint  an 
impartial  evaluation  panel  to  review 
and  evaluate  all  qualified  proposals  in 
accordance  with  the  evaluation  criteria 
and  values  set  forth  in  this  notice.  From 
the  qualified  proposals  a  group  of 
finalists  will  be  selected  based  on  this 
review.  This  review  process  should  take 
approximately  30  days.  The  Director  of 
NIST,  or  her  designee,  shall  select 
awardees  based  on  the  rank  order  of 
total  evaluation  scores,  geographic 
distribution,  and  the  availability  of 
funds. 

EligibiUty 

Eligible  applicants  for  these  projects 
are  state  technology  extension  programs 


operated  by  state  governments,  or  on 
behalf  of  state  governments  by  private  or 
pubhc  non-profit  organizations.  All 
states  will  be  ehgible.  regardless  of  state 
size,  industrial  density/sparseness,  or 
number  of  existing  industrial  assistance 
programs.  States  that  have  received 
previous  planning  grants  remain  eligible 
for  additional  Program  Planning 
projects.  Applicants  will  be  able  to 
propose  conducting  the  plaiming 
activities  themselves  or  arranging  for 
some  or  all  of  the  planning  activities  to 
be  carried  out  by  a  second  party.  One 
proposal  for  Program  Planning  will  be 
accepted  per  state. 

Financial  Information 

A  matching  contribution  from  each 
apphcant  is  required.  NIST  may  provide 
financial  support  up  to  50%  of  the  total 
budget  for  the  project,  however,  the 
federal  share  may  not  exceed  $150,000. 
The  applicant's  share  of  the  budget  may 
include  dollar  contributions  from  state, 
county,  industrial  or  other  non-federal 
sources  and  in-kind  contributions 
necessary  and  reasonable  for  proper 
accomplishment  of  project  objectives. 

Required  Letters  ' 

A  letter  will  be  required  from  the 
Governor  indicating  that  the  eligible 
applicant  is  the  lead  organization  in  that 
state  for  Program  Planning  activities, 
and  acknowledging  that  there  is  only 
one  proposal  bom  that  state  for  a 
Program  Planning  project.  Where  more 
than  one  such  otherwise  qualified 
Program  Planning  proposal  per  state  is 
submitted,  all  such  proposals  from  that 
state  may  be  disqualified. 

Program  Implementation  Projects 

Project  Objective 

The  purpose  of  Program 
Implementation  projects  is  to  support 
the  implementation  of  comprehensive, 
state-wide  industrial  extension 
programs  and/or  pilot  testing  of  new 
program  and  service  concepts,  such  as 
pilot  outreach  centers  and  other 
extension  activities,  to  help  small  and 
medium-sized  manufacturers  improve 
productivity  and  competitiveness. 

For  projects  that  support  the 
implementation  of  a  comprehensive 
state-wide  industrial  extension  system, 
activities  must  build  upon  existing 
services  and  be  consistent  with 
comprehensive  state  plans,  if  such  plans 
exist.  Extension  programs  should 
provide  access  to  a  range  of  services, 
including  but  not  limited  to:  technical 
extension,  training,  management 
assistance,  and  quaUty  improvement. 

Pilot  testing  of  new  services  and 
activities  will  be  permitted  on  a  limited 
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scale  when  theie  is  an  intent  to 
replicate  these  sorices  on  a  larger  scale 
or  to  move  toward  full-scale 
implementation.  Accordingly,  pilot 
testing  must  include  evaluatirai, 
analysis  and  documentation,  and  may 
include  sc -e  planning  activities  as 
necessary. 

NIST  plans  to  give  priority 
consideration  to  projects  having  the  best 
potential  to  benefit  areas  with  relatively 
sparse  distribution  of  industry,  or  low 
density  industry  areas  that  do  not  lend 
themselves  to  large  extension  centers  as 
a  method  of  service  delivery. 

Program  Implementation  Projects 
Evaluation  Criteria 

Proposals  from  applicants  will  be 
evaluated  and  rated  on  the  basis  of  the 
follo%ving  criteria  by  an  impartial 
competitive  review  panel.  Each 
proposal  should  address  all  six  selection 
criteria  and  selection  criteria  1-4  will  be 
weighted  more  heavily  than  criteria  &- 
6.  Selection  will  be  haaed  upon  total 
evaluation  score  as  well  as  geographic 
distribution. 

1.  Target  popukjikm  (20  points}: 
Potential  appUcants  will  be  required  to 
identify  a  population  of  beneficiary 
companies  (the  target  population)  and 
their  technology-related  assistance 
needs  in  the  proposed  service  area. 
Factors  that  vrill  be  considered  include: 

(a)  A  clear  definition  of  the  target 
population,  its  size  and  demographic 
characteristics. 

(b)  Demonstrated  understanding  of 
the  target  population's  assistance  needs, 
e.g..  technology,  training,  information, 
quality  improvement,  management,  etc. 

(c)  Appropriateness  of  the  size  of  the 
target  population  and  the  antidpeted 
impact  for  the  proposed  expenditure. 

2.  Delivery  mechanisms  (20  points): 
AppUcants  will  need  to  specify  the 
mechanism  for  dehvery  of  services  to 
the  population  of  beneficiary  companies 
(the  target  population).  Factors  that  will 
be  considered  include: 

(a)  Appropriateness  and  effectiveness 
of  proposed  dehvery  mechanism  for 
meeting  the  identified  needs  of  the 
tareet  population. 

(b)  Demonstration  of  capacity  to  form 
effective  linkages  and  partnerships  with 
other  appropriate  service  {Rtrviders. 

(c)  Technical  quality  of  the  proposed 
approach,  inchiding  knowledge  and  use 
of  best  industrial  modernization 
practices. 

3.  Coortiination  with  existing 
resources  (20  points):  Apphcants  will 
need  to  describe  how  they  will 
coordinate  with  existing  or  Ben^y 
formed  state  or  local  te^mology/ 
industrial  assistance  services,  and 
federal  services,  to  allow  for  increased 
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economiea  of  scale  and  to  avoi'* 
duplicatio|i  of  services  in  pro'/iding 
assistance  to  small  and  medium-sized 
manufacti*«rs.  For  a  comprehensive, 
state-wide  industrial  extension  program, 
the  applio  nt  must  show  the  degree  to 
which  acti  inties  integrate  with  and 
enhance  e:  isting  or  newly  formed  state, 
local,  and  appropriate  federal 
technology  assistance  and  industrial 
modemiza^on  activities  to  present  a 
unified  pn  igram  of  assistance.  Factors 
that  will  b )  considered  include: 

(a)  Demonstrated  understanding  of 
existing  oi^anizations  and  resources 
relevant  for  providing  technology 
assistance  related  services  to  the  target 
populatioi . 

(b)  Adet  uate  linkages  and 
partnershi  >s  with  existing  organizations 
and  clear  aefinition  of  those 
organizations'  roles  in  the  proposed 
activities. 

(c)  Prop<  >sed  activity  does  not 
duplicate  (  xisting  services  or  resources. 

(d)  Consistency  with  comprehensive 
state  plans  if  such  plans  exist. 

4.  Proff^  evaluation  (20 points):!^ 
applicant  should  specify  plans  for 
evaluation  of  the  effectiveness  of  the 
proposed  frogram  and  for  ensuring 
continuoi4  improvement  of  program 
activities.  Factors  that  will  be 
considered  include: 

(a)  Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
managem€|it  control,  external 
evaluation!  for  assessing  outcomes  of  the 
activity,  a4d  "ciistomer  satisfaction" 
measures  (>f  performcmce. 

(b)  In  th^  case  of  pilot  projects,  the 
proposer's!  plan  must  include 
documentttion,  analysis  of  the  results, 
and  must  show  how  the  results  can  be 
used  in  program  development 

5.  Finarvpial  plan  (10  points): 
Applicants  should  show  the  relevance 
and  cost  effectiveness  of  the  financial 
plan  for  meeting  the  objectives  of  the 
project;  the  firmness  and  level  of  the 
applicant's  total  financial  support  for 
the  project  and  a  plan  to  maintain  the 
program  after  the  cooperative  agreement 
has  expired.  Factors  that  will  be 
considered  include: 

(a)  Reasonableness  of  the  budget,  both 
in  income  land  expenses. 

(b)  Strength  of  commitment  of  the , 
proposer's,  cost  share. 

(c)  Efiiectiveness  of  management  plans 
for  control  of  budget 

(d)  Appi  opriateness  of  matching 
contributi(  ns. 

(e)  Plan  or  mflintafning  the  program 
after  the  a  operative  agreement  has 
expired. 

6.  Manq  ',ement  (10  points): 
Applicants  should  specify  plans  for 
proper  organization ,  staffing,  and 
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management  of  the  implementation 
process.  Factors  that  will  be  considered 
include: 

(a)  Appropriateness  and  authority  of 
the  governing  or  managing  organization 
to  conduct  the  proposed  activities. 

(b)  Quahfications  of  the  project  team 
and  its  leadership  to  conduct  the 
proposed  activity. 

(c)  Soundness  of  staffing  plans, 
including  recruitment,  selection, 
training,  and  continuing  professional 
development 

(d)  Appropriateness  of  the 
organizational  approach  for  carrying  out 
the  proposed  activity. 

(e)  Evidence  of  significant 
involvement  and  support  by  private 
industry. 

Selection  Procedures 

The  Director  of  NIST  will  appoint  an 
impartial  evaluation  panel  to  review 
and  evaluate  all  qualified  proposals  in 
accordance  with  the  evaluation  criteria 
and  values  set  forth  in  this  notice.  From 
the  qualified  proposals  a  group  of 
finalists  will  be  selected  based  on  this 
review.  This  review  process  should  take 
approximately  30  days.  The  Director  of 
NIST.  or  her  designee,  shall  select 
awardees  based  on  the  rank  order  of 
total  evaluation  scores,  geographic 
distribution,  and  the  availability  of 
funds. 

Eligibility 

Eligible  appficants  for  these  projects, 
are  state  technology  extension  programs 
operated  by  state  governments,  or  on 
behalf  of  state  govenunents  by  private  or 
public  non-profit  organizations.  States 
that  have  received  previous 
implementation  grants  remain  ehgible 
for  additional  Program  Implementation 
projects.  AppUcants  will  be  able  to 
propose  providing  services  directiy  or 
arranging  for  the  provision  of  some  or 
all  of  the  proposed  services  by  a  second 
party.  More  than  one  proposal  may  be 
accepted  bom  each  state. 

Financial  Information 

A  matching  contribution  from  each 
applicant  will  be  required.  NIST  may 
provide  financial  support  up  to  50 
percent  of  the  total  budget  for  die 
project:  however,  the  fisderal  share  may 
not  exceed  $250,000.  One  half  of  Ae 
applicant's  required  match  (i.e.  25%  of 
the  total)  must  be  non-federal  cash.  Cash 
may  include  dollar  contributions  from 
state,  county,  industrial  or  other  non- 
federal sources.  Hie  applicant's  share  of 
the  budget  may  include  in-kind 
contributions  necessary  and  reasonable 
for  proper  accomplishment  of  project 
objectives. 


Required  Letters 

All  proposals  for  Program 
Implementation  projects  must  contain  a 
letter  from  the  Governor  indicating  that 
the  appUcant  is  the  lead  organization  in 
that  state  for  conducting  the  proposed 
activities. 

Where  linkages  to  other  organizations 
are  proposed,  applicants  are  advised  to 
include  a  letter  of  support  and 
commitment  fit)m  the  linking 
organization. 

Regional  Linkages  Projects 

Project  Objective 

The  purpose  of  Regional  Linkage 
projects  is  to  support  inter-state  or 
multi-state  partnerships  that  will 
expand  the  scope  and  enhance  the 
effectiveness  of  technical  assistance 
services  regionally  available  to  small 
and  mediimi-sized  manufacturers. 
Project  may  be  assistance  service-led,  or 
industry-led  partnerships  to  provide 
assistance  services  that  cross 
institutional  and  political  boundaries. 
Assistance  service-led  partnerships,  for 
example,  can  include  shared  assistance 
services  that  cross  state  boimdaries,  or 
electronic  networking.  Industry-led 
partnerships  can  include  linkage 
activities  between  original  equipment 
manufacturers  (OEMs)  and  suppliers, 
creating  a  multi-state  network  of 
suppliers,  program  planning  for  multi- 
state  assistance  delivery,  or  other 
activities  that  improve  the  interactions 
between  manufacturers. 

Regional  Projects  Evaluation  Criteria 

Proposals  bom  applicants  will  be 
evaluated  and  rated  on  the  basis  of  the 
following  criteria  by  an  impartial 
compjetitive  review  panel.  Each 
proposal  should  address  all  six  selection 
criteria  and  selection  criteria  1-4  will  be 
weighted  more  heavily  than  criteria  5- 
6.  Selection  will  be  based  upon  total 
evaluation  score  as  well  as  geographical 
distribution. 

1.  Target  population  (20  points): 
Potential  applicants  will  be  required  to 
identify  a  population  of  beneficiary 
companies  (the  target  population)  and 
their  technology-related  assistance 
needs  in  the  proposed  service  area. 
Factors  that  will  b«  considered  include: 

(a)  A  clear  definition  of  the  target 
population,  its  size  and  demographic 
characteristics. 

(b)  Demonstrated  understanding  of 
the  target  population's  assistance  needs, 
eg.  technology,  training,  information, 
quality  improvement,  management,  etc. 

(c)  Appropriateness  of  the  size  of  the 
target  population  and  the  anticipated 
impact  for  the  proposed  expenditures. 
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2.  Delivery  mechanisms  (20  points): 
Applicants  will  need  to  specify  the 
mechanism  for  delivery  of  services  to 
the  population  of  beneficiary  companies 
(the  target  population).  Facts  that  will 
be  considered  include: 

(a)  Appropriateness  and  effectiveness 
of  proposed  delivery  mechanism  for 
meeting  the  identified  needs  of  the 
target  population. 

(b)  Demonstration  of  capacity  to  form 
effective  linkages  and  partnerships  with 
other  appropriate  service  providers. 

(cj  '1  echnical  quatity  ot  the  proposed 
approach,  including  knowledge  and  use 
of  best  industrial  modernization 
practices.  • 

3.  Coordination  with  existing 
resources  (20  points):  AppUcants  wiU 
need  to  describe  how  they  will 
coordinate  with  existing  or  newly- 
formed  technology/industrial  assistance 
services  and  resources  that  will  allow 
for  increased  economies  of  scale  and 
complementary  capabilities,  and  will 
avoid  dupUcation  of  efforts  in  providing 
assistance  to  small  and  medium-sized 
manufacturers.  It  will  be  important  to 
show  how  the  proposed  approach  can 
reach  across  poUtical  or  institutional 
boundaries  to  provide  access  to  services. 
Factors  that  will  be  considered  include: 

(a)  Demonstrated  understanding  of 
existing  organizations  and  resources 
relevant  for  providing  technology 
assistance  related  services  to  the  target 
population. 

(d)  Strength  of  plans  to  estabUsh  and 
maintain  linkages  and  partnerships  with 
existing  organizations  (particularly 
across  state  boundaries),  and  a  clear 
definition  of  those  organizations'  roles 
in  the  proposed  activities. 

(c)  Ptoposed  activity  does  not 
duplicate  existing  services  or  resources. 

fd)  Consistency  with  comprehensive 
state  plans  if  such  plans  exist. 

4.  Program  evaluation  (20  points):  The 
appUcant  should  specify  plans  for 
evaluation  of  the  effectiveness  of  the 
proposed  program  and  for  ensiuing 
continuous  improvement  of  program 
activities.  Factors  that  will  be 
considered  include: 

(a)  Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external 
evaluation  for  assessing  outcomes  of  the 
activity,  and  "customer  satisfaction" 
measures  of  performance. 

(b)  Plans  for  the  docimientation, 
analysis  for  the  results,  and  how  the 
results  can  be  used  in  program 
development. 

5.  Financial  plan  (10  points): 
Applicants  should  show  that  relevance 
and  cost  effectiveness  of  the  financial 
plan  for  meeting  the  objectives  of  the 
project;  the  firmness  and  level  of  the 


applicant's  total  financial  support  for 
the  project;  and  the  plan  to  maintain  the 
program  after  the  cooperative  agreement 
has  expired.  Factors  that  will  be 
considered  include: 

(a)  Reasonableness  of  the  budget,  both 
in  income  and  expenses. 

(b)  Strength  of  commitment  of  the 
proposer's  cost  share. 

(c)  Effectiveness  of  management  plans 
for  control  of  the  budget. 

(d)  Appropriateness  of  matching 
contributions. 

(e)  Flan  tor  maintaining  the  program 
after  the  cooperative  agreement  has 
expired. 

6.  Management  (10  points): 
Applicants  should  specify  plans  for 
proper  organization,  staffing,  and 
management  of  the  implementation 
process.  Factors  that  will  be  considered 
include: 

(a)  Appropriateness  and  authority  of 
the  governing  or  managing  organization 
to  conduct  the  proposed  inter-state  or 
multi-state  activities. 

(b)  Qualifications  of  the  project  team 
and  its  leadership  to  conduct  the 
proposed  activity. 

(c)  Soimdness  of  staffing  plans, 
including  recruitment,  selection, 
training,  and  continuing  professional 
development. 

(d)  Appropriateness  of  the 
organizational  approach  for  carrying  out 
the  proposed  activity. 

(e)  Evidence  of  significant 
involvement  and  support  by  private 
industry. 

Selection  Procedures 

The  Director  of  NIST  will  appoint  an 
impartial  evaluation  panel  to  review 
and  evaluate  all  qualified  proposals  in 
accordance  with  the  evaluation  criteria 
and  values  set  forth  in  this  notice.  From 
the  quaUfied  proposals  a  group  of 
finaUsts  will  be  selected  based  on  this 
review.  This  review  process  should  take 
approximately  30  days.  The  Director  of 
NIST.  or  her  designee,  shall  select 
awardees  based  on  the  rank  order  of 
total  evaluation  scores,  geographic 
distnbution,  and  the  availabiUty  of 
funds. 

Eligibility 

Eligible  applicants  for  these  projects 
will  be  state  and  local  governments, 
representing  either  themselves  or  a 
consortium  of  states,  and  appropriate 
private  or  public  non-profit 
organizations,  operating  on  behalf  of  a 
consortium  of  states  or  as  a 
representative  of  states.  AppUcants  will 
be  able  to  propose  providing  services 
directly  or  arranging  for  the  provision  of 
any  or  all  of  the  proposed  services  by  a 
second  party.  At  least  one  state 


represented  in  the  partnership  or 
consortium  must  be  characterized  by 
relatively  sparse  distribution  of  industry 
or  as  having  lower  industrial  densities. 

Financial  Informatioa 

A  matching  contribution  from  each 
applicant  will  be  required.  MIST  may 
provide  financial  support  up  to  50%  of 
the  total  budget  for  the  project,  however, 
the  federal  share  may  not  exceed 
$250,000.  The  applicant's  share  of  the 
budget  may  include  dollar  contributions 
from  state,  coimty,  industrial  or  other 
non-federal  sources  and  in-kind 
contributions  necessary  and  reasonable 
for  proper  accomplishnient  of  project 
objectives. 

Additional  Requirements 

Federal  Policies  and  Procedures 

Recipier '«  and  subrecipients  are 
subject  to  axi  Federal  laws  and  Federal 
and  DCXD  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Preaward  Activities 

If  applicants  incur  any  cost  prior  to  an 
award  being  made,  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  may  have 
been  received,  there  is  no  obhgation  on 
the  part  of  DOC  to  cover  pre-award 
costs. 

Delinquent  Federal  Debts 

No  award  ^f  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
imtil  either: 

1.  The  delinquent  account  is  paid  in 
full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DOC  are  made. 

Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  chedi 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 


significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity! 

Primary  Applicant  Certification 

All  pr  mary  applicants  must  submit  a 
compieti  (d  Form  CD-511, 
"Certific  ations  Regarding  Debarment, 
Suspens  on  and  Other  Resp<msibility 
Matters;  Drug-Free  Workplace 
Require]  lents  and  Lobbying."  and  the 
foUowin  ;  explanations  are  hereby 
provide*  . 

1.  Nonpiocurement  Debarment  and 

Suspension 

Prosp(  ctive  participants  (as  defined  at 
15  CFR ;  art  26,  section  105)  are  subject 
to  15  CF  ?  part  26,  "Nonprocurement 
Debarmc  nt  and  Suspension"  and  the 
related  s  jction  of  the  certification  form 
prescrih  >d  above  applies; 

2.  Drug  ]  'ree  Workplace 

Grantges  (as  defined  at  15  CFR  part 
26.  section  605)  are  subject  to  15  CFR 
part  26,  lubpart  F,  "Govemmentwide 
Requirei  lents  for  Drug-Free  Workplace 
(Grants)' '  and  the  related  section  of  the 
certified  ion  form  prescribed  above 
applies; 

3.  Anti-I  obbying 

Persoi  s  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying- 
provisions  of  31  U.S.C  1352, 
"Limitat  on  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contract  ng  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  1 0  applications/bids  for  grants, 
cooperal  ive  agreements,  and  contracts 
for  mora  than  $100,000.  and  loans  and 
loan  gua  rantees  for  more  than  $150,000, 
or  the  si  igle  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  i  ind 

4.  Anti-lLobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  tt^bying  using  any  funds  must 
submit  a  n  SF-LLL,  "Disclosure  of 
Lobbyin ;  Activities,"  as  required  under 
15  CFR  )art  28.  appendix  B. 

Lower  T  er  Certifications 

Recip:  ents  shall  require  applicants/ 
bidders  or  subgrants,  contracts, 
subcont  acts,  or  other  lower  tier  covered 
transact  on  at  any  tier  under  the  award 
to  subm  t,  if  applicable,  a  complete 
Form  a  1-512,  "Certification  Regarding 
Debann(  nt,  Suspension,  Ineligibility 
and  Voliuitary  Exclusion — Lower  Tier 
Coveredj  Transactions  and  Lobbying" 


and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities;" 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C  1001. 

Catalog  of  Federal  Domestic  Assistance 

The  catalog  number  for  the  award  of 
State  Technology  Extension  Program 
funds  in  the  Catalog  of  Federal  Domestic 
Assistance  is  11613. 

Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs. " 

Is  applicable  to  the  extent  permitted 
by  law. 

Classification 

The  Manufacturing  Extension 
Partnership  is  being  carried  out  under 
the  authority  of  the  Onmibus  Trade  and 
Competitiveness  Act  of  1988,  as 
amended  15  U.S.C  2781.  This  notice 
relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  is  exempt 
from  all  requirem«its  of  section  553  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(a)(2))  including  notice  and 
opportunity  for  comment.  Therefore,  a 
Regulatory  Flexilulity  Analysis  is  not 
required  and  was  not  prepared  for  this 
notice  for  purposes  of  the  Regulatory 
Flexibility  Act  (5)  U.S.C.  603  and  604). 
The  program  is  not  a  major  Federal 
action  requiring  an  environmental 
assessment  under  the  National 
Environmental  Policy  Act.  This  notice 
does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.  This  notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
Number  0693-0010). 

Dated:  January  6, 1994. 
Samuel  Kramer, 
Associate  Director. 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

SCFR  Part  1620 

Removal  of  Investmant  Rettrictiona  for 
Judgea,  Juaticea,  and  Magiatrataa 

AGENCY:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing 
amendments  to  interim  regulations  on 
participation  in  the  Thrift  Savings  Plan 
(TSP)  by  certain  justices,  judges,  and 
magistrates.  These  amendments  reflect 
the  provisions  of  the  Thrift  Savings  Plan 
Technical  Amendments  Act  of  1990, 
which  removed  a  previously  existing 
requirement  that  these  judges,  justices, 
and  magistrates  invest  their  entire  TSP 
accouints  in  the  Government  Securities 
Investment  Fimd  (G  Fund).  The 
amendments  conform  part  1620  with 
the  provisions  of  5  CFR  part  1601, 
which  also  provide  that  such  judges, 
justices,  and  magistrates  may  now 
invest  in  all  three  TSP  investment  funds 
in  a  manner  similar  to  participants 
covered  by  the  Civil  Service  Retirement 
System  (GSRS). 

DATES:  Effective  Date:  These  interim 
rules  are  effective  on  January  13, 1994. 
Comments:  Comments  must  be  received 
on  or  before  March  14, 1994. 
ADDRESSES:  Comments  may  be  sent  to: 
David  L.  Hutner,  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street 
NfW,  Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACr. 
David  L.  Hutner,  (202)  942-1661. 
SUPPLEMENTARY  INFORMATION:  With 
respect  to  choice  of  Thrift  Savings  Plan 
(TSP)  investment  funds,  judges  and 
justices  covered  by  5  U.S.C.  8440a 
(added  by  the  Federal  Employees  Health 
Benefits  Amendments  Act  of  1988, 


Public  Law  100-654,  November  14. 
1988)  and  bankruptcy  judges  and 
magistrates  covered  by  5  U.S.C  8440b 
(added  by  the  Retirement  and  Siuvivors' 
Annuities  for  Bankruptcy  Judges  and 
Magistrates  Act  of  1988,  Public  Law 
100-659,  November  15, 1988)  are 
subject  to  the  same  rules  as  those 
applicable  to  participants  covered  by 
the  Civil  Service  Retirement  System 
(CSRS).  At  the  time  of  enactment  of  5 
U.S.C.  8440a  and  5  U.S.C.  8440b,  CSRS 
employees  were  required  to  invest  their 
entire  TSP  accoimt  balances  in  the 
Government  Securities  Investment  Fund 
established  imder  5  U.S.C. 
8438(b)(1)(A).  Thus,  jvistices,  judges  and 
magistrates  covered  by  those  provisions 
were  similarly  limited  to  investment  in 
the  G  Fimd.  The  restrictions  were 
reflected  in  the  regulations  at  5  CFR 
1620.83(c)  and  5  CFR  1620.72(d).  which 
provided  that  new  TSP  contributions  by 
participants  covered  by  5  U.S.C.  8440a 
and  5  U.S.C.  8440b,  respectively,  must 
be  invested  in  the  G  Fund;  and  in  the 
regulations  at  5  CFR  1620.84  and  5  CFR 
1620.73,  which  provided  that  the 
accounts  of  participants  invested  in  the 
C  or  F  Fimds  prior  to  becoming  covered 
by  5  U.S.C.  8440a  or  5  U.S.C.  8440b, 
respectively,  shall,  upon  the  participant 
becoming  so  covered,  be  transferred 
entirely  to  the  G  Fimd. 

The  requirement  that  CSRS 
participants  invest  their  entire  TSP 
accounts  in  the  G  Fund  was  eliminated 
by  amendments  to  5  U.S.C  8438 
contained  in  section  3  of  the  Thrift 
Savings  Plan  Technical  Amendments 
Act  of  1990,  Pub.  L.  101-3^5,  July  17, 
1990.  The  lifting  of  the  investment 
restrictions  was  made  effective  as  of  the 
second  TSP  election  period 
commencing  after  enactment,  or  sudi 
earlier  date  as  prescribed  in  regulations 
by  the  Executive  Director.  The 
Executive  Director  issued  regulations, 
published  in  the  Federal  Register  on 
January  7, 1991,  implementing  the 
removal  of  the  investment  restrictions 
effective  as  of  December  31, 1990.  Those 
regulations,  found  at  5  CFR  part  1601, 
provided  that  the  Ufting  of  the 
investment  restrictions  applied  to 
participants  covered  by  5  U.S.C  8440a 
and  5  U.S.C.  8440b,  and  that  such 
participants  could  invest  their  TSP 
accoimts  in  all  three  TSP  investment 
funds  in  the  same  manner  as  other  TSP 
participants.  The  present  amendments, 
by  deleting  the  investment  restrictions 


previously  contained  in  5  CFR 
1620.72(d).  1620.73, 1620.83(c),  and 
1620.84,  conform  the  provisions  of  part 
1620  with  the  regulations  implementing 
PubUc  Law  101-335  that  resulted  in  the 
elimination  of  the  investment 
restrictions  previously  applicable  to 
participants  covered  by  5  U.S.C  8440a 
and  8440b. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  imder  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pvirsuant  to  5  U.S.C  553(b)(B),  I  find 
that  because  of  the  need  for  TSP 
participants  to  be  fully  advised  of  their 
statutory  investment  options,  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking. 

List  of  Subjects  in  5  CFR  Part  1620 

Employee  benefit  plans.  Government 
employees.  Retirement,  Pensions. 

Federal  Retirement  Thrift  Investment 
Board. 
Francis  X.  Cavanaugh, 

Executive  Director 

Part  1620  of  chapter  VI  of  tide  5  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  1620— {AMENDED] 

1.  The  authority  citation  for  part  1620 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8474,  5  U.S.C  2101. 
§1620.72    [Amended] 

2.  Section  1620.72  is  amended  by 
removing  paragraph  (d). 

§1620.73    [Removwl] 

3.  Section  1620.73  is  removed  and 
§§  1620.74, 1620.75.  and  1620.76  are 
redesignated  as  §§  1620.73, 1620.74,  and 
1620.75. 

§1620.63    [Amended] 

4.  Section  1620.83  is  amended  by 
removing  paragraph  (c). 
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11620.84    [Ramovwq 

5.  Section  1620.84  is  removed  and 
§§  1620.85  and  1620.86  are  redesignated 
as  §§  1620.84  and  1620.85. 

[FR  Doc  94-a61  Filed  1-12-94;  8:45  am] 
■UMQ  COOE  mO-OI-M 

DEPARTMENT  OF  AGRICULTURE 

Agriculturo  Marketing  Service 

7CFRPart54 
[No.  LS-«3-00q 
RIN  0581-AB07 

Changes  In  Pees  for  Federal  Meat 
Grading  and  Certification  Services; 
Correction 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule;  coirection. 

SUMMARY:  This  document  contains  a 

correction  to  an  interim  final  rule  which 

revised  the  hourly  fee  rates  for 

volimtary  Federal  grading  and 

acceptance  services. 

EFFECTIVE  DATE:  This  correction  is 

effective  December  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Meadows,  Chief,  Meat  Grading 

and  Certification  Branch,  (202)  720- 

1246. 

SUPPLEMENTARY  INFORMATION:  This  rule 
was  published  in  the  Federal  Register 
on  December  9, 1993  (58  FR  64669).  The 
"DATES:"  section  on  page  64669,  in  the 
first  column,  is  corrected  to  read  as 
follows: 

DATES:  Interim  rule  effective  December 
9, 1993.  Comments  must  be  received  on 
or  before  February  7, 1994. 

Dated:  January  5. 1994. 
Lon  Hatamiya, 
Administrator. 

(FR  Doc.  94-883  Filed  1-12-94;  8:45  am] 
BILIJNQ  COM  3410-02-P 


Food  and  Nutrition  Service 

7  CFR  Parts  210, 215  and  220 

National  School  Lunch  Program, 
Special  Milk  Program  for  Children  and 
School  Breakfast  Program:  Finalization 
of  Coordinated  Review  Effort  Interim 
Rule 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  On  July  17, 1991.  the 
Department  published  a  final  rule  in  the 
Ffldecal  Register  which  set  forth  the 


Coordiskted  Review  Effort,  a  imified 
accounrabiUty  system  required  by  the 
Child  I^itrition  and  WIC 
Reauthdrization  Act  of  1989.  On  August 
26, 1992,  the  Department  published  an 
interim  hile  in  the  Federal  Register 
which  became  effective  on  September 
25, 1992,  and  which  modified  a  number 
of  provisions  contained  in  the  1991  final 
rule.  This  rulemaking  responds  to  the 
comments  received  during  the  interim 
rule  comment  period  and  adopts  as 
final,  with  changes,  the  provisions 
which  vTere  set  forth  in  die  August  26, 
1992  inljerim  rule.  These  revisions  are  a 
part  of  tfie  Coordinated  Review  Effort 
and  are  Intended  to  facilitate  the  review 
activities  of  the  State  agencies. 
EFFECnvlE  DATE:  February  14, 1994. 
FOR  FURtHER  INFORMATION  CONTACT: 
Robert  M.  Eadie  or  Charles  Heise,  PoUcy 
ram  Development  Branch, 
itrition  Division.  FNS.  USDA, 
[k  Center  Drive,  room  1007, 
ia.  Virginia  22302.  Phone:  703- 


and 

Child  N' 
3101  P 
Alexam 
305-26 


SUPPLEM^ARY  information: 
Classification 

This  C(nal  rule  is  issued  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  with 
regard  i0  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C  601 
through  612).  The  Acting  Administrator 
of  the  Food  and  Nutrition  Service  has 
certifieathat  this  rule  will  not  have  a 
signific^t  economic  impact  on  a 
substandal  number  of  small  entities. 
This  rul^  will  affect  State  agencies  and 
school  food  authorities  since  this  rule  is 
expected  to  clarify  regulatory 
requirements  and  facilitate  the  review 
activities  of  State  agencies.  However, 
the  effea  of  these  modifications  will  not 
be  signi^cant  since  State  agencies  and 
school  food  authorities  already  conduct 
review  activities  imder  the  Coordinated 
Review  |ffort  and  this  rule  will  not 
increase  itheir  cxurent  Coordinated 
Review  Effort  activities. 

The  National  School  Lunch  Program, 
Special  Milk  Program  for  Oiildren  and 
the  Sch(X)l  Breakfast  Program  are  Usted 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.555. 10.566, 
and  10.553,  respectively,  and  are  subject 
to  the  provisions  of  Executive  Order 
12372  w4uch  requires  intergovernmental 
consultation  widi  State  and  local 
officials,  {f  CFR  part  3015.  subpart  V 
and  final  rule-related  notice  at  48  FR 
29112,  June  24, 1983.) 

This  fi  oal  rule  has  been  reviewed 
under  Ej  ecutive  Order  12778,  Qvil 
Justice  R  sform.  This  rule  is  intended  to 
have  pre  smptive  effect  with  respect  to 
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any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  imless  so  specified  in  the 
"effective  DATE"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  the  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  National 
School  Lunch  Program,  the 
administrative  procedures  are  set  forth 
imder  the  following  regulations:  (1) 
School  food  authority  appeals  of  State 
agency  findings  as  a  result  of  a 
Coordinated  Review  must  follow  State 
agency  hearing  procedures  as 
estabUshed  pursuant  to  7  CFR  210.18(q); 
(2)  school  f(X)d  authority  appeals  of  FNS 
findings  as  a  result  of  a  Coordinated 
Review  must  follow  FNS  hearing 
procedures  as  established  pursuant  to  7 
CFR  210.30(d)(3):  and  (3)  State  agency 
appeals  of  State  Administrative  Expense 
fund  sanctions  (7  CFR  235.11(b))  must 
follow  the  FNS  Administrative  Review 
Process  as  established  pursuant  to  7 
CFR  235.11(f). 

Information  Collection 

The  reporting  and  recordkeeping 
requirements  identified  in  this  rule  have 
been  approved  by  the  0MB  for  use 
through  September  30, 1994.  The  OMB 
control  number  is  0584-0006. 

Background 

Legislative  History 

Section  110  of  Public  Law  101-147. 
enacted  November  10, 1989,  amended 
the  National  School  Limch  Act  (42 
U.S.C.  1751-1769C)  by  adding  a  new 
section  22  which  states:  "There  shall  be 
a  unified  system  prescribed  and 
administered  by  die  Secretary  for 
ensuring  that  local  food  service 
authorities  that  participate  in  the  school 
lunch  program  imder  diis  Act  comply 
with  the  provisions  of  this  Act  •  •  *. 
(E]ach  State  educational  agency  shall — 
(A)  require  that  local  food  service 
authorities  comply  with  the  provisions 
of  this  Act;  and  (B)  ensiue  such 
compliance  through  reasonable  audits 
and  supervisory  assistance  reviews. 
•  •  •  In  carrying  out  this  section,  the 
Secretary  shall— (1)  assist  the  State 
educational  agency  in  the  monitoring  of 
programs  conducted  by  local  food 
service  authorities;  and  (2)  through 
management  evaluations,  review  the 
compUance  of  the  State  educational 
agency  and  the  local  school  food  service 
authorities  with  regulations  issued 
under  this  Act  •  •  *." 
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Regulatory  History 

On  July  17, 1991,  the  Department 
published  a  final  rule  in  the  Federal 
Register  (56  FR  32920)  which  set  forth 
the  Coordinated  Review  Effort,  a  imified 
accountabihty  system  required  by  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989.  On  August 
26, 1992,  the  Department  pubUshed  an 
inteiim  rule  in  the  Federal  Register  (57 
FR  38579)  which  modified  a  number  of 
provisions  contained  in  the  July  17  final 
rule.  The  interim  rulemaking  was 
effective  on  September  25, 1992  and 
provided  for  a  60-day  comment  |}eriod 
which  ended  on  October  26, 1992.  Fifty- 
four  comments  were  received  during  the 
comment  period.  The  Department 
would  like  to  take  this  opportunity  to 
thank  those  individuals  who 
commented  on  the  interim  rulemaking. 
It  was  clear  that  commenters  put  a  great 
deal  of  effort  in  describing  their 
concerns  and  offering  their  suggestions. 
The  Department  is  most  appreciative  of 
that  effort.  This  final  rule  responds  to 
the  comments  received  during  the 
interim  rule  comment  period  and 
restates,  as  appropriate,  the  provisions 
s^t  forth  in  the  interim  rule.  The 
provisions  set  forth  in  the  interim  rule: 

•  Implementation  Dates — ^Authorized 
FNS  to  approve  a  State  agency's  written 
request  showing  good  cause  to  delay 
implementation  of  the  Coordinated 
Review  Effort  bom  July  1, 1992  to 
January  1. 1993.  (§  210.18(a)) 

•  Residential  Child  Care 
Institutions — Excluded  residential  child 
care  institutions  from  the  100/100 
school  selection  criteria.  (§  210.18(e)) 

•  Application  Review  Procedures — 
Allowed  State  agencies  the  option  of 
reviewing  (a)  all  approved  free  and 
reduced  price  applications  effective  for 
the  review  period  (as  required  in  the 
July  17, 1991  final  Coordinated  Review 
Effort  rule)  or  (b)  all  approved  bee  and 
reduced  price  applications  back  to  the 
beginning  of  the  school  year,  or  (c)  all 
approved  free  and  reduced  price 
apphcaticns  effective  on  the  day(s)  the 
review  is  conducted.  (§  210.18(g)) 

•  Notice  of  Fiscal  Action  or 
Withholding  Pajrment — Required  State 
agencies  to  advise  school  food 
authorities  in  writing  of  the  grounds  for 
denial  of  all  or  a  part  of  a  Claim  for 
Reimbursement  or  withholding  of 
payment  resulting  from  a  review 
conducted  under  §  210.18  and  of  the 
appeal  rights  available  to  affected  school 
food  authorities.  (§210.18(j)) 

•  Withholding  Payment — Limited 
mandatory  withholding  of  payments  on 
a  follow-up  review.  Specific^y,  the 
interim  rule  limited  mandatory 
withholding  of  all  Program  payments  to 


those  school  food  authorities  with 
critical  area  violations  which  exceed 
review  threshold(s).  In  addition,  the 
interim  rule  required  the  withholding  of 
a  minimum  of  10  percent  of  Program 
payments  where  serious  problems 
continue  to  exist  in  either  of  two  aspects 
of  the  general  areas  of  review, 
verification  and  recordkeeping. 
(§210.180)) 

•  Withholding  Payment  Exception — 
Allowed  State  agencies  to  reduce  the 
amount  withheld  from  a  school  food 
authority  which  fails  to  take  corrective 
action  by  as  much  as  60  percent  of  the 
total  Program  payments  when  it  is 
determined  to  be  in  the  best  interest  of 
the  Program.  Withholding  less  than  40 
percent  would  continue  to  require  the 
approval  of  FNS.  (§  210.18(1)) 

•  Fiscal  Action— Allowed  State 
agencies  to  limit  fiscal  action  fiom  the 
point  corrective  action  occurs  back 
through  the  beginning  of  the  review 
period  for  errors  of  certification, 
issuance  of  benefits  and  updating 
eligibility  status  identified  on  an 
administrative  review,  provided 
corrective  action  occurs.  (§  210.18(m)) 

•  Administrative  Appeal  Process^ 
EstabUshed  an  administrative  appeal 
procedure  which  allows  school  food 
authorities  the  opportunity  to  appeal  the 
denial  of  all  or  a  part  of  a  Claim  for 
Reimbursement  or  withholding  of 
payments  which  result  from  a  review 
required  under  §  210.18.  (§  210.18(q}. 

§  210.30(d),  §  215.11(b)(2),  and 
§  220.13(f)(2)) 

•  Overpayment  Disregard — Allowed 
FNS,  the  Department's  Office  of 
Inspector  General  and  State  agencies  to 
disregard  any  overpayment  identified  by 
management  evaluations,  reviews  or 
audits  if  the  total,  in  any  fiscal  year, 
does  not  exceed  $600.  (§  210.19(d), 

§  215.13(e)  and  §  220.15(f)) 

Commenter  concerns,  corrections  and 
revisions  addressed  in  this  rulemaking 
are  discussed  in  this  preamble  by  the 
pertinent  regulatory  citation. 

Section  210.18(a)    Implementation 
Dates 

Section  210.18(a),  Implementation 
dates,  of  the  interim  rule,  authorized 
FNS  to  approve  a  State  agency's  written 
request  to  delay  implementation  of  the 
Coordinated  Review  Effort  from  July  1.  ^^ 
1992toJanuary  1,1993  if  FNS  ""^ 

determined  that  the  State  agency 
demonstrated  good  cause  to  delay 
implementation. 

Nineteen  commenters  to  the  interim 
rule  expressed  concerns  regarding  the 
start  of  the  staggered  review  cycles 
which  resulted  from  the  delayed  start 
option.  In  general,  commenters  sought  ■ 
to  standardize  the  review  cycle  so  that 


all  State  agencies  are  on  the  same  cycle. 
A  number  of  beginning  and  ending 
dates  were  suggested;  however,  there 
was  no  consensus  of  opinion. 

Two  commenters,  on  behalf  of  the 
same  State  agency,  requested  that  FNS 
allow  a  5-year  review  cycle  for  those 
State  agencies  which  review  all  other 
school  related  programs  on  a  5-year 
cycle. 

The  Department  concurs  that  a 
standardized  cycle  of  review  is  in  the 
best  interest  of  the  Program.  To  protect 
the  interests  of  both  those  State  agencies 
beginning  on  July  1, 1992  and  of  those 
beginning  on  January  1, 1993,  the 
Department  has  determined  to  extend 
the  first  year  of  the  first  4-year  cycle. 
Thus,  paragraph  (a)  is  unchanged  and 
the  first  sentence  of  introductory 
paragraph  (c)  has  been  revised  to  read: 
"The  first  year  of  the  first  4-year  review 
cycle  began  on  July  1, 1992,  or  as 
othenvise  authorized  imder  paragraph 
(a)  of  this  section  and  shall  end  on  June 
30. 1994.  For  each  State  agency,  the  first 
4-year  review  cycle  shall  end  on  June 
30, 1997." 

Given  the  commenter  concerns 
regarding  standardization  of  the  review 
cycle  in  this  final  rule,  the  Department 
has  determined  to  retain  the  4-year 
cycle,  thus  making  no  provision  for  the 
5-year  cycle  sought  by  two  commenters. 
However,  the  Denartment  will  continue 
to  consider  this  issue  for  possible  future 
revision. 

Section  210.18(e)    Residential  Child 
Care  Institutions 

Section  210.18(e),  Number  of  schools 
to  review,  as  amended  by  the  interim 
rule,  limited  the  number  of  multi-site 
residential  child  care  institutions  a  State 
agency  needs  to  review  to  the  minimum 
number  identified  in  Table  A.  Paragraph 
(e)(1)  of  the  interim  rule  stated  "Except 
for  residential  child  care  institutions, 
the  State  agency  shall  review  all  schools 
with  a  free  average  daily  participation  of 
100  or  more  and  a  free  participation 
factor  of  100  percent  or  more.  In  no 
event  shall  the  State  agency  review  less 
than  the  minimum  number  of  schools  in 
Table  A."  (Table  A  was  not  changed.) 

Generally,  residential  child  care 
institutions  are  single  unit  institutions; 
however,  in  some  cases,  the  residential 
■child  care  institution  has  a  number  of 
units  that  report  to  a  single  governing 
body,  (e.g..  State  administered  juvenile 
detention  centers).  The  term  "multi-site 
residential  child  care  institution"  is 
intended  to  refer  to  those  institutions 
which  have  a  number  of  units  that 
report  to  a  single  governing  body. 

Six  commenters  to  the  interim  rule, 
all  representing  State  agencies, 
addressed  this  provision.  All  were  in 
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complete  support  of  the  interim 
provision  to  limit  the  nimibemf  multi- 
site  residential  child  care  institutions  a 
State  agency  needed  to  review  to  the 
minimum  number  identified  in  Table  A. 
For  this  reason,  the  provisions  set  forth 
in  paragraph  (e)(1)  of  the  interim  rule 
are  adopted  without  change. 

Section  210.18(g)    Application  Review 
Procedures 

Section  210.18(g],  Critical  areas  of 
review,  as  amended  by  the  interim  rule, 
expanded  the  methodology  for  the 
review  of  the  free  and  reduced  price 
apphcations.  Rather  than  limiting  the 
review  of  the  free  and  reduced  price 
applications  to  those  applications 
effective  for  the  review  period, 
paragraph  (g)(1)  of  the  interim  rule 
allowed  the  State  agency  to  review  (a) 
all  approved  free  and  reduced  price 
applications  effective  for  the  review 
period;  or  (b)  all  approved  free  and 
reduced  price  appUcations  back  to  the 
beginning  of  the  school  year;  or  (c)  all 
approved  free  and  reduced  price 
apphcations  effective  on  the  day(s)  the 
review  is  conducted. 

Thirteen  commenters  addressed  this 
provision  of  the  interim  rule.  Virtually 
all  commenters  were  supportive  of  this 
provision;  however,  a  number  of 
commenters  requested  expanding  the 
provision  to  include  specific  procedures 
to  fadhtate  implementation  of  this 
provision.  Some  commenters 
questioned  implementation  of  this 
provision,  as  well  as  what  is  meant  by 
"statistically  vahd  sample"  and  how 
potential  reclaims  (overpayment  of 
Federal  funds)  would  be  calculated. 
Some  commenters  were  confused  about 
references  to  an  abbreviated  application 
provision  and  whether  it  became 
effective  on  September  25, 1992,  as  did 
the  other  provisions  of  the  interim  rule. 

This  final  rule  leaves  unchanged  the 
provisions  of  paragraph  (g)(1)  as 
presented  in  the  interim  rule.  The 
Department  would  like  to  assure 
commenters  that  instructions  for 
implementation  of  this  provision,  for 
implementation  of  the  statistical 
sampling  provision  and  for  information 
on  how  to  calculate  potential  reclaims 
are  addressed  in  the  guidance  materials 
prepared  for  the  Coordinated  Review 
Effort.  These  materials  were  developed 
by  FNS,  with  the  help  of  State  agency 
and  local  personnel.  The  materials  were 
distributed  to  State  agencies  in  the 
Spring  of  1993.  Thus,  all  of  the 
questions  raised  by  commenters  can  be 
resolved  through  reference  to  these 
materials. 

The  Department  would  hke  to  take 
this  opportimity  to  clarify  a 
misunderstanding  regarding  an 


abbreviaied  review  of  the  free  and 
reduced  price  applications.  The 
develop]  sent  of  procedures  which 
would  ei  table  State  agencies  to  conduct 
an  abbreviated  review  of  free  and 
reduced  price  applications  is  currently 
imderw«  y.  However,  it  is  the 
Departm  snt's  position  that  these 
proceduj  es  would  benefit  bom  the 
soUcitatlon  of  pubhc  comment.  Thus, 
the  Depslment  is  also  developing  a 
proposed  rulemaking  which  vriU  set 
forth  that  proposed  procedures  and 
request  qomments  from  the  public. 
Since  the  Department  intends  to  pursue 
a  proposed  rulemaking,  these 
procedures  will  not  become  effective 
until  sue  h  time  as  the  proposal  is 
issued,  ( omments  are  received  and 
analyzec ,  and  a  final  rule  is  published 
in  the  Fi  deral  Register. 


Section 
Action  I 


10.18(j)    Notice  of  Fiscal 
-  Withholding  Payment 


Sectio  1  210.18(j),  Exit  conference  and 
notification,  as  amended  by  the  interim 
rule,  required  the  State  agency  to  notify 
school  food  authorities  in  writing  of  the 
grotmdsifor  denial  of  all  or  a  part  of  a 
Claim  for  Reimbursement  resulting  frt>m 
a  review]  conducted  imder  §  210.18.  The 
notice,  "jwhich  shall  be  sent  by  certified 
mail,  return  receipt  requested,  shall  also 
include  ■  statement  indicating  that  the 
school  food  authority  may  appeal  the 
denial  of  all  or  a  part  of  a  Claim  for 
Reimbursement  or  withholding  payment 
and  the  entity  (i.e.,  FNS  or  State  agency) 
to  whiclj  the  appeal  should  be 
directed!" 

Only  One  commenter,  a  State  agency, 
addressed  this  provision.  While 
agreeing:  that  the  information  should  be 
made  a\4ilable  to  the  school  food 
authority,  the  commenter  observed  that 
the  info^ation  could  be  provided  at  the 
entrancel  or  exit  conference.  Requiring  a 
certifiediletter  was  seen  as  "overkill". 

Since  pnly  one  conunenter  found 
these  previsions  burdensome,  the 
Departnaent  leaves  unchanged  the 
provisio  i  as  set  forth  in  the  interim  rule. 
The  Dep  utment  believes  the  "certified" 
letter  re<  uirement  is  necessary  to 
docvunei  it  that  the  State  agency  has  met 
the  requ  red  timeframes. 

Section  !10.18(1)(1)    Withholding 
Paymen 

Sectia  3  210.18(1)(1),  Withholding 
paymen  ,  as  amended  by  the  interim 
rule,  lim  ited  the  mandatory  withholding 
provisio  i  to  those  school  food 
authorit  es  with  critical  area  violations 
which  e  cceed  the  review  threshold(s) 
and/or  \  'here  serious  problems  continue 
to  exist  n  either  of  two  aspects  of  the 
general  i  ireas  of  review,  verification  and 
recordk(  eping.  In  addition,  rather  than 
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withholding  all  Program  payments  for 
serious  violations  of  the  verification  or 
recordkeeping  requirements,  paragraph 
(l)(l)(iv)  required  the  State  agency  to 
withhold  a  minimum  of  10  percent  of 
the  Program  payments  if  the  State 
agency  finds,  on  a  follow-up  review, 
that  serious  problems  continue  to  exist 
in  the  school  food  authority's 
verification  or  recordkeeping  activities. 

Of  the  13  commenters  addressing  this 
provision,  two  commenters  disapproved 
of  withholding  payment  for  any  reason 
whereas  one  commenter  approved  of  the 
interim  rule  provision.  Other 
commenters  offered  suggestions  to 
modify  the  interim  provisions.  For 
example,  four  commenters  suggested 
limiting  mandatory  withholding  to 
critical  areas,  one  commenter  suggested 
limiting  mandatory  withholding  for 
both  the  critical  and  general  areas  to  10 
percent  of  the  Program  payments,  and 
one  commenter  suggested  withholding 
only  those  payments  related  to  critical 
area  violations  in  the  specific  schools 
which  caused  a  threshold  to  be 
exceeded. 

Several  commenters  opposed  the  10 
percent  withholding  provision  because 
it  was  perceived  as  burdensome  and  too 
complex  to  administer.  Commenters 
argued  that  more  guidance  will  be 
needed  to  implement  this  provision. 
Two  commenters  asked  for  a  definition 
of  "serious  problems". 

This  final  rule  Umits  the  mandatory 
withholding  provision  to  those  school 
food  authorities  with  critical  area 
violations  which  exceed  the  review 
threshold(s).  State  agencies  are 
encouraged  to  vdthhold  payments  for 
serious  problems  in  the  areas  of 
verification  and  recordkeeping^ 
however,  the  mandatory  minimum 
withholding  for  serious  verification  and 
recordkeeping  problems  has  been 
removed. 

Section  210.18(1)(3)    Withholding 
Pa3rment  Exception 

Section  210.18(1)(3),  Exceptions,  as 
amended  by  the  interim  rule,  allowed 
the  State  agency  to  vnthhold  as  Uttie  as 
40  percent  of  total  program  payments. 
To  withhold  less  than  40  percent 
continued  to  require  the  approval  of 
FNS. 

Of  the  three  commenters  addressing 
this  provision,  two  commenters 
supported  the  flexibility  of  this 
provision  and  one  commenter  argued 
that  withholding  40  percent  is  too 
biu-densome  and  too  complex  to 
administer.  It  was  suggested  that  where 
funds  for  an  individual  school  can  be 
separately  identified,  their  claim  for 
reimbursement  be  withheld  instead  of 
that  of  the  entire  school  food  authority. 


This  final  rule  makes  no  change  to  the 
exception  authorized  under  paragraph 
(I)(3)  in  the  interim  r\ile.  Commenter 
suggestions  are  being  taken  under 
advisement  pending  a  review  of 
withholding  situations  as  they  arise. 

Section  210.18(m)    Fiscal  Action 

Section  210.18(m),  Fiscal  action,  as 
amended  by  the  interim  rule,  allowed  a 
State  agency  to  limit  fiscal  action  for 
errors  found  on  a  first  review  related  to 
certification,  updating  eUgibiUty  and 
issuing  benefits.  For  first  review  errors 
related  to  certification,  issuance  of 
benefits  and  updating  eUgibiUty  status, 
the  State  agency  was  authorized  to  limit 
fiscal  action  to  the  period  from  the  point 
corrective  action  occurs  back  through 
the  beginning  of  the  review  period, 
provided  corrective  action  occurs. 

Of  the  14  commenters  addressing  this 
interim  provision  all  expressed  varying 
degrees  of  support.  Two  commenters 
representing  the  same  State  agency 
suggested  that  while  limiting  fiscal 
action  to  the  review  period  is 
appropriate,  this  change,  when  taken 
together  with  the  expanded  apphcation 
review  methodology  allowing  options 
for  the  review  period  and  the  increased 
overpayment  disregard  threshold,  may 
result  in  future  increased  error  rates 
since  there  is  less  likeUhood  of  having 
to  repay  funds  which  were  incorrectiy 
claimed.  These  commenters  questioned 
whether  it  is  appropriate  to  have  all 
three  changes. 

Five  commenters  argued  that  the 
interim  rule  changes  were  not  sufficient 
to  improve  fiscal  action  requirements 
set  forth  in  the  final  rule.  These 
commenters  opposed  fiscal  action  back 
to  the  begiiming  of  the  year  for  "non- 
correctable"  errors.  Several  of  these 
commenters  suggested  that  there  must 
be  an  error  tolerance  in  the  evaluation 
of  the  ehgibility  procedures  and  in  the 
evaluation  of  meal  components. 
Another  concern  related  to  allowing 
imderclaims  to  offset  fiscal  action. 

This  final  rule  adopts  the  provision  as 
set  forth  in  the  interim  rule.  As  with  the 
withholding  of  payments  provisions,  the 
commenter  suggestions  are  being  taken 
xmder  advisement  pending  a  review  of 
the  implementation  of  the  fiscal  action 
requirements.  The  Department  would 
like  to  take  this  opportunity  to  point  out 
that  existing  poUcy  authorizes  State 
agencies  to  allow  imderclaims  to  offset 
overclaims. 

Section  210.18(q)  and  §  210.30(d) 
Administrative  Appeal  Process 

Sections  210.18(q),  School  food 
authority  appeal  of  State  agency 
findings,  and  §  210.30(d),  School  food 
authority  appeal  of  FNS  findings,  as  set 


forth  in  the  interim  rule,  established 
appeal  procedures  so  that  school  food 
authorities  could  appeal  the  denial  of  all 
or  a  part  of  a  Claim  for  Reimbursement 
or  withholding  of  payments  resulting 
from  a  review  under  the  Coordinated 
Review  Effort. 

Of  the  10  commenters  addressing  this 
provision,  six  commenters  were 
supportive  although  several  observed 
that  the  procedures  were  somewhat 
ciunbersome.  Two  commenters 
representing  the  same  State  agency 
believed  the  appeal  procedures  were 
imnecessary,  very  ciunbersome  and 
overly  prescriptive.  These  commenters 
observed  that  school  food  authorities 
presentiy  have  the  opportimity  to 
provide  documentation  to  reduce  fiscal 
action.  Two  commenters  expressed 
concerns  about  the  timeframes 
specified. 

This  final  rule  leaves  unchanged  the 
appeal  procedures  as  stated  in 
§  210.18(q)  and  §  210.30(d)  of  tiie 
interim  rule  and  the  authority  for  such 
appeals  as  set  forth  in  7  CFR 
215.11(b)(2)  and  7  CFR  220.13(0(2).  The 
appeal  procedures  were  modeled  after 
those  used  in  the  Child  and  Adult  Care 
Food  Program  and,  as  such,  have  been 
tested  over  the  years.  As  these 
procedures  are  implemented  in  the 
National  School  Lunch  Program,  the 
Department  would  l>e  willing  to 
consider  modifications  which  would 
expedite  the  process.  The  Department 
intends  to  take  commenter  concerns 
under  advisement  until  such  time. 

Section  210.19(d),  §  21S.13(e)  and 
§  220.15(f)    Overpayment  Disregard 

Section  210.19(d),  Management 
evaluations,  as  amended  by  the  interim 
rule,  raised  the  overpayment  disregard 
from  $250  to  $600.  The  interim  rule 
made  similar  changes  to  7  CFR  215.13(e) 
and  7  CFR  220.15(f).  As  a  resuh  of  this 
change.  State  agencies,  FNS,  and  the 
Department's  Office  of  the  Inspyector 
General  were  authorized  to  disregard 
any  overpayment  if  the  total 
overpayment  does  not  exceed  $600  for 
any  fiscal  year. 

Eleven  commenters  supported  the 
increased  overpayment  disregard; 
however,  several  commenters  suggested 
that  the  disregard  should  be  greater  than 
$600.  Examples  of  $1,000  and  $750 
were  provided.  On  behalf  of  Arizona, 
two  commenters  pointed  out  that  the 
State  Attorney  General's  Office  has 
indicated  that  Arizona  prohibits 
disregarding  any  overpayment.  The 
Arizona  State  agency  suggested 
language  which  would  enable  the  State 
agency  to  employ  the  $600  disregard. 

The  final  rule  adopts  the  interim 
provision  with  only  a  minor  technical 


change  until  such  time  as  data  is 
available  to  re-evaluate  the  $600  figure. 
In  the  case  of  the  Arizona  State  agency, 
the  State's  rule  of  disregard  does  not 
authorize  an  amount  in  excess  of  the 
Federal  minimum  amount  set  forth  in 
this  final  rule,  but  rather,  sets  a  more 
stringent  monetary  standard.  Because  an 
overpayment  disregard  is  discretionary 
on  the  part  of  the  evaluating  entity 
(unless  there  is  evidence  of  violations  of 
criminal  law  or  dvil  fraud  statutes),  the 
prohibition  in  Arizona  which  prevents 
the  State  agency  from  disregarding  any 
overpayment  discovered  during  an 
evaluation  does  not  conflict  with  this 
final  rule.  The  Department  will  not, 
therefore,  revise  the  final  provision  to 
allow  the  Arizona  State  agency  to 
employ  the  $600  disregard. 

Miscellaneous  Correction 

Section  210.19(c)(2)(ii),  Fiscal  action, 
as  amended  by  the  interim  rule, 
required  fiscal  action  to  be  extended 
back  to  that  point  in  time  during  the 
current  school  year  when  the  infraction 
first  occurred,  "(ujnless  otherwise 
specified  under  §210.18(m)  •  *  •." 
The  wording  "[u]nless  otherwise 
spedfied  under  §  210.18(m)"  was  a 
technical  change  to  accommodate  the 
limitation  on  fiscal  action  authorized 
under  §  210.18(m)  of  the  interim  nde. 

The  interim  rule  made  an  inadven^t 
change  to  this  provision.  Under  the 
1991  final  rule,  fiscal  action  was 
required  "back  to  the  beginning  of  the 
school  year  or  that  point  in  time  during 
the  current  school  year  when  the 
infraction  first  occurred,  as  appUcable." 
The  interim  rule  incorrectly  restated 
this  provision,  by  replacing  the  words 
"as  apphcable"  with  the  words 
"whichever  is  earUer."  This  change  had 
the  effect  of  making  the  fiscal  action 
provision  more  stringent;  this  was 
unintentional.  For  this  reason,  this  final 
rule  replaces  the  words  "whichever  is 
earher"  with  the  words  "as  applicable" 
to  ensure  that  it  is  correctly  stated. 

ListofSub)ects 

7  CFR  Part  210 

Children,  Commodity  School 
Program,  Food  assistance  programs. 
Grants  programs — social  programs. 
National  School  Lunch  Program, 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7  CFR  Part  215 

Children,  Food  assistance  programs. 
Grant  programs — social  programs,  Milk, 
Nutrition,  Reporting  and  recordkeeping 
requirements,  Spedal  Milk  Program  for 
Children. 


7CFRPart220 


Children,  Food  assistance  programs. 
Grant  programs — social  programs. 
Nutrition,  Reporting  and  recordkeeping 
requirements.  School  Breakfast  Program. 

Accordingly,  the  interim  rule 
amending  7  CFR  parts  210. 215  and  220 
which  was  published  at  57  FR  38579  on 
August  26, 1 992,  and  became  effective        paragraph 
on  September  25, 1992,  is  adopted  as 
final,  with  the  following  changes: 


7  CFR  PART  215-SPECIAL  MLK 
PROQRA  I  FOR  CHILDREN 


1.  The  {  uthority  citation  is  revised  to 
read  as  fo  lows: 

Authorit  'i  42  U.S.C  1772, 1779. 


PART  210-NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  210  is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1751-1760. 1779. 

2.  In  §210.18, 

a.  The  first  sentence  of  the 
introductory  text  of  paragraph  (c)  is 
removed,  and  two  new  sentences  are 
added  in  its  place  to  read  as  set  forth 
below. 

b.  The  semicolon  and  the  words  "and/ 
or"  at  the  end  of  paragraph  (l)(l)(iii)  are 
removed  and  replaced  with  a  period; 
paragraph  {l)(l)(iv)  is  removed,  and 
paragraph  (l)(l)(v)  is  redesignated  as 
paragraph  (l)(l)(iv). 

The  addition  reads  as  follows: 
$210.18   Adminlstrattve  reviews. 

(c)*  •  *  The  first  year  of  the  first  4- 
year  review  cycle  began  on  July  1. 1992. 
or  as  otherwise  authorized  under 
paragraph  (a)  of  this  section  and  shall 
end  on  June  30.1994.  For  each  State 
agency,  the  first  4-year  review  cycle 
shall  end  on  June  30. 1997.  *  •  * 

•  •        •        •        • 

3.  In  §210.19, 

a.  The  first  sentence  of  paragraph 
(c)(2)(ii)  is  revised  to  read  as  set  forth 
below. 

b.  The  fourth  sentence  of  piaragraph 
(d)  is  amended  by  removing  the  word 
"and"  between  the  words  "reviews" 
and  "audits"  and  adding  the  word  "or" 
in  its  place. 

The  revision  reads  as  follows: 

$210.19   Additional  responsibUitlea. 

•  •        •        •        • 

(2)  •    •   • 

(ii)  Unless  otherwise  specified  under 
§  210.18(m)  of  this  part,  fiscal  action 
shall  be  extended  back  to  the  beginning 
of  the  school  year  or  that  point  in  time 
during  the  current  school  year  when  the 
infi'action  first  occurred,  as 
applicable.*  •  • 


$215.13   {^^Mndod] 

2.  In  §  2 15.13,  the  first  sentence  of 
^  iragraph  (e)  is  amended  by  removing 
the  word  'and"  between  the  words 
"reviews"  and  "audits"  and  adding  the 
word  "or'1  in  its  place. 


PART  220  -SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  is  revised  to 
read  as  folows: 

Authoriti:  42  U.S.C  1773, 1779,  unless 
otherwise  noted. 

$220.15    [Amended] 

2.  In  §  2t0.15,  the  first  sentence  of 
paragraph  1(f)  is  amended  by  removing 
the  word  *1and"  between  the  words 
"reviews'jand  "audits"  and  adding  the 
word  "or'nin  its  place. 

Dated:  January  3, 1994. 
G«oi:ge  Al 
Acting  Adn^nistrator. 
[FR  IDoc  94|-838  Filed  1-12-94:  8:45  am] 
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7  CFR  Par  955 

[Docket  No]  FV93-955-«1FR] 


Vidalia  Ontons 
Revision 


(f 


Requireim  nts 


agency: 

USDA. 

AcnoM: 

for  commehts 


Givwn  in  Georgia; 
Handler  Reporting 


A  ^cultural  Marketing  Service, 
Interim  final  rule  with  request 


SUMMARY:   Tus  interim  final  rule  revises 
the  adminj  strative  rules  and  regulations 
establishe(  under  the  Federal  marketing 
order  for  V  idalia  onions  grown  in 
Georgia.  T  I's  rule  will  relax  the 
reporting  r  ;quirements  on  handlers  by 
expanding  the  period  of  coverage  of  the 
report  for  i  aceipts  and  shipments  of 
onions  froi  a  one  week  to  one  month. 
This  is  the  only  form  handlers  are 
required  tc  file  with  the  Vidalia  Onion 
Committeel  (Committee).  The  reduction 
in  the  repealing  burden  on  handlers  will 
not  adversely  impact  program 
operations!  This  rule  is  based  on  a 
unanimous  recommendation  of  the 
Committeev  which  is  responsible  for 
local  administration  of  the  order. 
DATES:  Effective  on  January  13, 1994. 
"  I  are  received  by 


Comments  which 
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February  14, 1994,  will  be  considered 
prior  to  any  finalization  of  this  interim 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administrative  Branch,  F&V,  AMS, 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX 
number  (202)  720-5698.  Comments 
should  reference  this  docket  nvimber. 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shoshana  Avrishon.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2536-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone  (202)  720- 
3610.  or  FAX  (202)  720-5698;  or 
William  G.  Pimental,  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  2276,  Winter 
Haven,  Florida  33883-2276;  (813)  299- 
4770,  or  FAX  (813)  299-5169. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  riile  is  issued  under 
Marketing  Agreement  and  Order  No. 
955  (7  CFR  part  955)  regulating  the 
handling  of  Vidalia  onions  grown  in 
Georgia.  The  marketing  agreement  and 
order  are  authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under  the 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  Tliis  action  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
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of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entry  of  the  ruling. 

Piirsuant  to  requirements  set  forth  in    ■ 
the  Regulatory  FlexibiUty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biutlened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  Vidalia  Onions  that  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  250  producers  in  the 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $3,500,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  aimual  receipts 
of  less  than  $500,000.  The  majority  of 
the  Vidalia  onion  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  action  revises  §  955.101  of 
Subpart — ^Administrative  Rules  and 
Regulations  and  is  based  on  a 
unanimous  recommendation  of  the 
Committee  and  other  available 
information. 

Currently  under  §  955.101.  Report  of 
Shipments,  handlers  are  required  to 
provide  the  Committee  with  infionnation 
regarding  the  volume  of  Vidalia  onions 
received  and  shipped  during  each  week 
of  the  shipping  season.  The  normal 
shipping  season  for  cured  Vidalia 
onions  nms  from  April  through  June, 
approximately  12  weeks.  In  addition, 
green  Vidalia  onions  usually  are 
shipped  beginning  in  January  of  each 
year.  Handlers  are  re<^iired  to  provide 
this  information  to  the  Committee  each 
week.  The  Committee  provides  a  form  to 
assist  handlers  in  providing  this 
information.  The  information  required 
includes  the  name  and  address  of 
handler,  the  period  covered  for  the 
report,  the  to^  weekly  receipts  of 
Vidalia  onions  and  the  total  msh 
market  shipments  of  Vidalia  onions. 


The  Committee  needs  such 
information  for  the  purpose  of 
computing  and  collecting  assessments, 
which  are  necessary  to  finance  the 
program.  When  this  reporting 
requirement  was  first  implemented,  the 
Committee  believed  that  the  best 
method  for  obtaining  the  necessary 
information  was  to  require  handlers  to 
report  to  the  Committee  the  volume  of 
fresh  market  shipments  at  the  end  of 
each  week  during  the  harvesting  and 
shipping  season. 

The  Committee  also  uses  the 
information  on  these  reports  in  plaiming 
and  evaluating  market  development 
activities  and  recommending 
production  research  projects.  This 
information  is  also  made  available  to  the 
industry  on  a  composite  basis  to  aid 
growers  and  handlers  in  planning  their 
individual  operations  and  making 
marketing  decisions  during  the  season. 
At  the  time  of  implementation,  the 
reporting  burden  was  estimated  to  be 
five  minutes  for  a  handler  to  complete 
each  weekly  report. 

The  Committee  has  been  experiencing 
problems  in  receiving  the  reports  on  a 
timely  basis  from  many  handlers.  Many 
of  the  handlers  not  reporting  are  smaller 
grower-handlers  (2  to  10  acres)  who 
only  operate  two  or  three  months  of  the 
year  and  do  their  bookkeeping  at  the 
end  of  the  season.  During  the  harvest 
season,  these  small  handlers,  mostly 
family-run  operations,  are  very  busy  and 
have  complained  that  weekly  reporting 
is  burdensome  to  them. 

These  reports  are  used  by  the 
Committee  in  calculating  the 
assessments  owed  by  each  handler. 
Thus,  it  is  important  that  the  reports  be 
filed  on  a  timely  basis.  Because  many 
handlers  have  filed  reports  late,  the 
Committee  has  experienced  difficulty  in 
collecting  all  assessments  due  the 
Committee.  The  Committee  has 
expended  much  time  and  effort  in 
identifying  and  locating  these  handlers. 
In  addition,  handlers  who  have  filed 
their  reports  on  a  timely  basis  have 
complained  to  the  Committee  that 
others  are  not  being  assessed. 

The  Committee  met  on  August  28. 
1993.  to  discuss  these  complaints  and 
reporting  problems  and  unanimously 
recommended  revising  the 
administrative  rules  and  regxilations  by 
expanding  the  period  of  coverage  of  the 
reports  to  be  filed  from  one  week  to  one 
month.  This  will  reduce  the  number  of 
reports  filed  on  an  annual  basis  from 
approximately  24  to  approximately  6. 
Prior  to  the  issuance  of  this  rule,  the 
reporting  process  for  the  24-week  period 
expended  approximately  203  reporting 
hours  aimually.  This  action  will  reduce 
the  feporting  hours  to  approximately  93, 


a  reduction  of  110  hours  on  an  annual 
basis. 

The  Committee  also  recommended 
that  the  report  be  required  to  be  filed  no 
later  than  seven  days  after  the  end  of 
each  month. 

The  Committee  believes  that  this 
recommendation  will  decrease  the 
reporting  biirden  on  handlers  by 
eliminating  unnecessary  reporting  while 
still  providing  the  Committee  with  the 
information  it  needs  to  properly 
administer  the  order.  This  action  will 
bring  the  reporting  requirements  into 
conformance  with  current  industry 
operating  practices  and  provide  an 
acceptable  time  frame  for  the 
submission  of  reports. 

The  Committee  beUeves  that  this 
relaxation  will  enable  the  small  family- 
run  operations  to  file  reports  and  pay 
assessments  on  a  timely  basis.  This  will, 
in  turn,  reduce  the  time  and  effort  the 
Committee  expends  on  locating 
handlers  who  have  not  filed  reports. 

The  Committee  was  concerned  about 
the  effect  monthly  reporting  will  have 
on  their  marketing  efforts.  The  weekly 
reporting  provided  a  good  source  of 
information  that  was  used  in  their 
marketing  decisions.  It  was  determined 
that  the  monthly  reporting  should 
provide  sufficient  information  to  assist 
the  Committee  in  its  marketing  efforts 
and  if  any  problems  arise  at  a  later  date, 
alternate  sources  of  obtaining  this 
information  on  a  weekly  basis  can  b^ 
explored.  The  Committee  beUeves,  at 
this  time,  it  is  more  important  to  ensure 
that  all  handlers  are  properly  filing 
reports  with  the  Committee  and  paying 
assessments  that  are  due  on  a  timely 
and  equitable  basis. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  have  been 
assigned  0MB  Control  Number  0581- 
0160. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  unanimous 
recommendation  and  other  information, 
it  is  found  that  this  regulation,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  pohcy  of  the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  that  upon  good 
cause  it  is  impracticable,  imnecessaiy, 
and  contrary  to  the  pubUc  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
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date  of  this  action  until  30  days  after 
publication  in  the  Federal  Roister 
because:  (1)  This  action  relaxes 
lequiiements  on  handlers;  (2)  this  action 
was  unanimously  recommended  at  a 
public  meeting:  (3)  it  is  desirable  to 
have  this  action  in  place  as  soon  as 
possible  because  the  1994  shipping 
season  hit  green  V^dalia  onions  is 
expected  to  begin  in  January,  and  the 
relaxed  reporting  requirements  should 
apply  to  as  much  of  that  crop  as 
possible;  and  (4)  this  rule  provides  a  30- 
day  comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreemmts,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  amended  as 
follows: 

PART  955— V1DAUA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  is  amended  to  read  as  follows: 

Aothority:  7  U.S.C  Ml-674. 

2.  Section  955.101  is  added  to  read  as 
follows: 

1956.101    Report  of  sMpments. 

Each  handler,  at  the  end  of  each 
month's  operation,  but  not  later  than 
seven  (7)  days  after  the  end  of  the 
month,  shall  report  to  the  Committee, 
on  a  form  provided  to  such  handler  by 
the  Committee,  the  foUovnng 
information: 

(a)  Name  of  handler, 

(b)  Address  of  handler. 

(c)  Period  covered; 

(d)  Total  receipts  of  Vidalia  onions; 

(e)  Total  fresh  market  ^pments  of 
Vidalia  onions. 

Dated:  January  S,  1994. 
Robert  C  KeoMy, 

Deputy  Director.  Fruh  and  Vegetable  Division. 
IFR  Doc  94-«71  FUed  1-12-04;  8:45  am] 
HLUNQ  COOe  MIO-SS-P 


DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  3. 103, 242,  and  292 
[AQOrderNo.1835-«3] 

Executhre  Office  for  Immigration 
Review;  Rule*  of  Procedure  Before 
Immigration  Judges 

agency:  Department  of  Justice. 
ACTION:  Final  rule. 


SUMMAfrr:  The  rules  of  administrative 
procedure  that  are  followed  in  all 


matters  qefore  the  Immigration  Judges 
were  published  in  interim  form  on  April 
6, 1992  ajl  57  FR  11568-11575. 
FoUowii^  a  period  of  public  comment, 
the  rules  of  procedure  were  amended  to 
reflect  many  of  the  suggestions  and 
comments  that  were  received. 

Changes  adopted  in  the  final  rule 
clarify  diat  an  exception  exists  to  the 
standards  for  summary  dismissal  of  an 
appeal  wflien  a  "good  faith"  argument  is 
made  for  modification,  extension  or 
reversal  of  the  law.  The  specific 
languageithat  was  required  for 
certification  of  translation  of  a  foreign 
language  docimient  has  been  deleted 
from  the  final  rule  as  too  restrictive.  To 
comply  with  statutory  requirements  for 
notice  of  hearings  to  aliens  in 
deportation  proceedings,  the  final  rule 
amends  Vie  definition  of  "service"  of  a 
docximedt. 

The  final  rule  also  clarifies  the 
authority  of  an  Immigration  Judge  to 
waive  thi  appearance  of  minors  and 
represented  aliens  at  hearing,  and 
further  distinguishes  the  requirements 
for  procebding  in  absentia  in 
deportatlan  proceedings  from  those  in 
exclusion  hearings. 

In  addition  to  implementing  the 
changes  Outlined  above,  the  &ial  rule 
establishes  the  procedural  reqiiirements 
for  custody  hearings,  pre-hearing 
conferences,  filing  documents  and 
applications,  and  public  access  to 
hearings.!  The  interim  rule  that 
established  disciplinary  proceedings 
against  attorneys  for  frivolous  behavior 
has  not  been  amended,  and  will 
continue  jin  interim  form  until  further 
notice,  tcj  allow  further  consideration  of 
the  comments  received. 
EFFECnvi  DATE:  This  final  rule  is 
effective  January  13. 1994.  except  for 
§  292.3.  Which  will  continue  in  interim 
form.      I 

FOR  FURTMER  INFORMATION  CONTACT: 
Gerald  SJHurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigrat  on  Review,  suite  2400. 5107 
Leesburg  Pike.  Falls  Church.  Virginia 
22041.(703)305-0470. 
SUPPLEMfNTARY  INFORMATION:  The 
Department  of  Justice  promulgated  an 
interim  rtile  to  implement  provisions  in 
sections  i04, 545  and  701  of  the 
Immigratf  on  Act  of  1990,  Pub.  L.  101- 
649  ("IMPACT"),  and  to  address 
proceduztil  and  administrative  matters 
which  ar^se  in  immigration  proceedings. 
The  Exeditive  Office  for  Immigration 
Review  (f  EOIR")  received  53  comments 
bom  legs  aid  organizations  and 
attorneys  nationwide.  The  comments 
conceme  1  many  of  the  interim  rules, 
and  all  w  are  carefully  considered  in  the 
adoption  of  the  final  rule.  What  follows 
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is  a  discussion  of  the  issues  raised  in  the 
comments,  the  agency  response  to  the 
comments,  and  me  revisions  to  the 
interim  rule. 

1.  Promulgation  of  the  Rule 

Several  commenters  objected  to  the 
promulgation  of  the  rule  in  interim 
form,  which  provided  an  opportunity 
for  public  comment  only  after 
publication.  Commenters  suggested  that 
by  publishing  the  rule  in  interim  form 
without  opportunity  for  pre-publication 
comment,  the  agency  did  not  comply 
with  the  Administrative  Procedure  Act 
("APA").  This  conclusion  is  incorrect. 
Provisions  in  the  interim  rule  are 
procedural  rules  or  interpretative  rules. 
The  APA  provides  that  such  rules  may 
be  issued  without  notice  and 
opportunity  for  prior  comment  and  may 
be  effective  upon  publication.  See  5 
U.S.C  553  (b)(A),  (d).  Moreover,  the 
interim  rule  provided  that  two 
provisions  which  arguably  contained 
"substantive"  rules  (§§  3.15,  3.26) 
would  not  be  effective  until  more  than 
thirty  days  after  the  end  of  the  comment 
period  specified  in  the  interim  rule,  and 
more  than  sixty  days  after  the 
publication  of  the  interim  rule.  Further, 
the  interim  rule  invoked  the  "good 
cause"  exception  to  the  APA's 
requirement  that  a  rule  be  published 
thirty  days  before  its  effective  date.  57 
FR  at  11570.  Finally,  althou^  the  final 
rule  modifies  the  interim  rule,  it 
remains  a  logical  outgrowth  of  the 
interim  rule.  Accordingly,  no  additional 
opportunity  for  comment  on  the  final 
rule  is  required.  For  these  reasons,  the 
interim  rule  could  be  promulgated 
without  opportunity  for  prior  comment 
and  with  most  of  its  provisions  effective 
on  the  date  of  publication,  and  this  final 
rule  can  be  e^ctive  on  the  date  of 
publication. 

2.  Section  3.1(dXl-«)    Summary 
Dismissal  of  Appeals 

This  rule  received  33  comments. 
Some  commenters  objected  to  the 
provision  allowing  dismissal  of  an 
appeal  which  lacks  an  arguable  basis  in 
law  or  fact.  Commenters  suggested  that 
this  standard  is  too  vague  and  does  not 
provide  sufficient  notice  to  the 
appealing  party  of  the  Board  of 
Immigration  Appeals  ("Board") 
requirements  for  avoiding  summary 
dismissal.  The  commenters  argued  that 
an  appeal  should  not  be  dismissed  if  it 
is  supported  by  a  "good  faith  argument 
for  an  extension,  modification  or 
reversal  of  existing  law".  The 
commenters  requested  that  the 
regulation  incorporate  this  language  so 
that  attorneys  "will  not  be  deterred  from 
bringing  appeals  to  improve  the  law". 


This  "good  faith  exception"  language  is 
found  at  §  292.3(a)(15)(i)  but  had  not 
been  included  in  the  provision 
concerning  summary  dismissal  of  an 
appeal  in  §  3.1.  The  final  rule  adds  this 
exception  to  §  3.1.  This  language  will 
clarify  the  exception  to  the  grounds  for 
summary  dismissal,  and  will  encourage 
efHsctive  advocacy  while  still 
maintaining  high  standards  for  appellate 
review. 

Commenters  further  objected  to 
dismissal  of  an  appeal  for  which  no 
brief  is  filed,  arguing  that  summary 
dismissal  of  an  appeal  without  review  of 
the  file  is  particularly  harmful  to  a  pro 
se  alien  who  may  not  realize  the 
consequences  of  failing  to  file  a  brief. 
Summary  dismissal  is  not  mandated 
imder  the  final  rule,  but  is  within  the 
Board's  discretion.  The  Board  may 
review  the  record  on  the  merits  if  it  so 
chooses. 

In  section  54S(a)  of  IMMACT  (8 
U.S.C  12S2b(d)).  Congress  directed  the 
Attorney  General  to  create  regulations 
that  would  specify  circumstances  under 
which  an  administrative  appeal  would 
be  considered  fiivolous  and 
circumstances  under  which  an  appeal 
could  be  siuimiarily  dismissed.  The 
final  rule  clearly  delineates  such 
circiunstances,  and  reflects  the 
Congressional  mandate  to  limit 
frivolous  appeals  in  immigration 
proceedings. 

3.  Section  3.13    Definitions 

Eighteen  identical  comments  were 
received  concerning  the  definition  of 
the  word  "service".  Commenters  noted 
that  the  definition  of  "service"  did  not 
reflect  the  requirements  of  section  242B 
of  the  Immigration  and  Nationality  Act 
as  amended  ("Act")  (8  U.S.C  1252b) 
which  directs  that  notices  of  deportation 
hearings  be  served  in  person  or  by 
certified  mail.  The  commenters  are 
correct,  and  the  final  rule  is  changed  to 
include  reference  to  this  provision.  If 
the  doomient  to  be  served  is  an  Order 
to  Show  Cause  ("OSC ")  or  a  NoUce  of 
Deportation  Hearing,  such  document 
shall  be  served  in  person  or  by  certified 
mail.  However,  the  definition  of  service 
found  in  the  interim  rule  that  allows  for 
first-class  mailed  service  will  be 
retained  for  documents  that  are  not 
subject  to  section  242B  of  the  Act 

4.  Section  3.14    Jurisdiction  and 
Commencement  of  Proceedings 

Twenty-seven  comments  were 
received  concerning  this  part  of  the  rule. 
The  commenters  requested  that  the 
alien,  as  well  as  the  Immigration  and 
Naturalization  Service  ("INS"),  have  an 
opportimity  to  file  the  OSC  to  begin 
deportation  proceedings.  The 


commenters  argued  that  allowing  the 
alien  to  file  the  OSC  at  the  location  of 
his  or  her  choice  would  permit  the  alien 
better  access  to  witnesses  and  cx)unseL 
Prior  to  the  interim  rule,  EOIR  had 
allowed  the  alien  to  file  a  copy  of  the 
OSC,  and  the  Board  acknowledged  that 
the  regulation  was  silent  regarding 
which  party  could  file  the  OSC  See 
Matter  of  Sanchez.  ID  3139. 

EOIR  decided  to  terminate  its  practice 
of  accepting  OSCs  from  ahens  to  begin 
deportation  proceedings,  because  it  is 
within  the  discretion  of  the  party 
bringing  the  charges,  i.e.,  INS,  to  choose 
the  place  of  initial  venue.  It  is 
particularly  important  in  detained  cases 
that  INS  have  the  ability  to  begin 
deportation  proceedings  near  where  the 
ahen  is  detained.  In  some  cases,  aUens 
have  arranged  to  have  OSCs  filed  in 
cities  other  than  where  the  aUen  was 
located,  causing  the  INS  to  seek  a 
change  of  venue  in  order  to  keep  the 
aUen  detained.  If  an  alien  can 
demonstrate  need  for  change  of  venue, 
he  or  she  may  request  a  change  of  venue 
from  the  Immigration  Judge. 

5.  Section  3.1S    Contents  of  the  Order 
To  Show  Cause  and  Nc^cation  of 
Change  of  Address 

Twenty-six  comments  were  received, 
many  suggesting  alternatives  to  the 
requirement  imposed  on  an  ahen  to 
report  his  or  her  address  to  EOIR  within 
five  days  of  service  of  the  OSC  or  within 
five  days  after  any  change  in  address. 
Some  commenters  requested  that  the 
reporting  period  be  lengthened  and 
suggested  extensions  ranging  bom  two 
weeks  to  thirty  days.  However,  the 
reporting  requirement  as  incorporated 
by  Congress  in  section  242B  of  the  Act 
used  the  term  "immediately".  The 
agency  interpreted  this  term  to  mean  a 
very  short  duration,  and  therefore  set  a 
period  of  Eve  days  for  an  alien  to  report 
any  change  of  address.  Tbe  five-day 
period  meets  the  statutory  requirement, 
while  giving  th^  pubhc  specific 
guidelines  to  follow.  EOIR  has  created  a 
standard  change  of  address  form,  the 
EOIR-33,  which  will  allow  the  ahen  to 
provide  all  the  necessary  information 
required  under  the  rule.  The  form  is 
designed  to  be  folded  and  mailed,  and 
is  addressed  to  the  Office  of  the 
Immigration  Judge  where  the  change  of 
address  should  be  filed.  INS  distributes 
the  EOIR-33  with  each  OSC.  and  EOIR 
provides  these  forms  with  its  Notices  of 
Hearing.  These  procedures  provide  the 
ahen  with  an  easy  and  uiniform  method 
of  complying  with  the  statutory 
reporting  requirement 

Commenters  also  raised  concerns 
with  the  language  in  the  introductory 
phrase  of  §  3.15(a).  which  stated  that 


"Omission  of  any  of  these  items  (listed 
writhin  the  body  of  paragraph  (a)  of  the 
rule)  shall  not  provide  the  alien  vdth 
any  substantive  or  procedural  rights". 
The  commenters  suggested  that  if  any  of 
the  administrative  information  listed  in 
S  3.15(a)  is  missing  frtim  the  OSC,  the 
OSC  should  be  considered  defective  and 
set  aside.  EOIR  disagrees.  The 
introductory  phrase  was  added  to  the 
rule  to  distinguish  those  items  in 
§  3.15(a)  which  are  necessary  to  EOIR  in 
the  administration  of  case  processing,  as 
distinguished  from  those  items  found  in 
§  3.15(b)  which  are  required  to  be 
included  on  the  OSC  by  statute  in 
section  242B(a)(l)  of  the  Act  (8  U.S.C 
1252b(a)(l)).  EOIR  requires  INS  to 
include  certain  information  on  the  OSC 
before  accepting  the  document  for  case 
processing.  However,  the  alien  has  no 
statutwy  benefit  or  right  accruing  bom 
the  omission  of  that  information. 
Therefore,  the  five-day  reporting 
requirement,  and  the  introductory 
phr^  in  8  3.15(a)  are  retained  in  the 
final  rule. 

6.  Section  3.10    Custody/Bond 

Twenty-four  comments  were  received 
regarding  this  rule.  Many  commenters 
expressed  concern  with  the  requirement 
that  an  ahen  who  has  already  had  a 
bond  redetermination  must  request  a 
subsequent  redetermination  in  writing. 
The  commenters  argued  that  this 
requirement  would  limit  the  number  of 
bond  redeterminations  that  an  alien 
could  request.  The  rule,  however,  does 
not  limit  the  nimiber  of  bond 
redeterminations.  It  does  require  an 
alien  who  has  had  a  bond 
redetermination  to  provide  a  written 
demonstration  of  a  material  change  in 
circimistances  prior  to  another 
redetermination.  Requiring  the 
respondent  to  set  forth  a  showing  of 
material  change  in  cinnmistances  before 
appearing  before  the  Immigration  Judge 
will  permit  meritorious  cases  to  be 
heard  more  quickly,  and  will  discourage 
fiivolous  requests  for  multiple  bond 
hearings.  The  rule  has  been  continued 
in  final  form. 

7.  Section  3.20    Change  of  Venue 

This  rule  received  18  identical 
comments  requesting  that  venue  be  set 
where  the  respondent  resides,  or  where 
the  acts  which  render  the  alien 
de{>ortable  are  committed.  Venue  is 
determined  by  INS  at  the  time  the 
charging  document  is  filed.  When  an 
aUen  has  a  fixed  residence  and/or  can 
demonstrate  factors  that  warrant  a 
change  of  venue,  the  Immigration  Judge 
has  the  authority  to  change  venue  to 
that  location.  The  interim  rule  did 
remove  the  authority  of  the  Immigration 
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Judge  to  change  venue  on  his  or  her  own 
motion;  venue  may  now  be  changed 
only  upon  motion  of  either  party.  This 
change  is  retained  in  the  final  form. 

8.  Section  3.21    Pre-Hearing 
Conferences  and  Statements 

Twenty-five  comments  were  received. 
Many  commenters  objected  to  the  use  of 
pre-hearing  conferences  for  pro  se 
aliens,  arguing  that  the  process  is  too 
complex  for  unrepresented  aliens  to 
understand.  One  commenter  praised  the 
idea  of  pre-hearing  conferences,  and 
suggested  that  the  process  will  be 
effective  in  handling  complex  cases. 
While  the  rule  concerning  pre-hearing 
conferences  existed  prior  to  the  interim 
rule,  the  interim  rule  expanded  the 
authority  of  the  Immigration  Judge  to 
order  the  parties  to  file  statements  of 
fact,  stipulations,  lists  of  witnesses  and 
exhibits,  etc.  that  would  assist  in  the 
processing  of  the  case.  The  pre-hearing 
conference  will  aid  in  identifying  issues 
that  can  be  clarified  by  the  parties 
outside  the  coxirtroom  and  help  to 
resolve  issues  about  which  there  is  little 
or  no  dispute.  This  regulation 
encourages  meetings  between  the 
parties  prior  to  the  hearing  to  refine  the 
case  for  ultimate  presentation  to  the 
Immigration  Judge.  Requirements  of  the 
pre-hearing  conference  are  within  the 
discretion  of  the  Immigration  Judge, 
who  can  best  evaluate  the  cinnmistances 
of  a  particular  case.  The  rule  applies  to 
all  parties,  including  pro  se  ahens.  The 
Immigration  Judge  is  best  situated  to 
determine  whether  a  pre-hearing 
conference  is  needed  when  a  pro  se 
alien  is  involved. 

9.  Section  3.26    In  Absentia  Hearings 

Twenty-two  coounents  were  received. 
The  commenters  noted  that  the  language 
of  the  interim  rule  did  not  distinguish 
the  requirements  for  an  in  absentia 
hearing  in  deportation  proceedings 
imder  section  242B  of  the  Act  from  the 
in  absentia  process  followed  in 
exclusion  hearings.  Section  242B  of  the 
Act  mandates  an  in  absentia  hearing  in 
deportation  proceedings  only  imder 
certain  specific  conditions  that  require 
personal  or  certified  mailed  notice  of 
the  hearing  to  the  alien.  The  final  rule 
includes  language  that  accurately 
reflects  these  statutory  requirements  in 
deportation  proceedings. 

m  addition,  the  rule  nas  been 
amended  to  clarify  that  the  Immigration 
Judge  shall  order  the  respondent 
deported  in  absentia  if  the  Service 
meets  the  requirements  of  section 
242B(c)(l)  of  the  Act  and  establishes 
notice  and  deportability.  This  change 
follows  the  language  of  the  statute  and 
leaves  no  ambiguity  that  a  hearing  held 
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under  »  ction  242B(c)(l)  shall  result  in 
a  deporl  ation  order  if  the  Service  meets 
its  btird  in  of  establishing  notice  and 
deporta  lility.  The  commenters  noted 
that  the  regulation  did  not  indicate  that 
the  burden  of  proof  in  establishing 
notice  atid  deportability  lay  with  INS; 
therefore  this  requirements  has  been 
express  d  in  the  final  rule. 

Furth  !r,  a  provision  has  been  added 
to  clarif '  the  circumstances  in  which  an 
Immigration  Judge  can  proceed  in 
absentia  in  exclusion  proceedings.  The 
rule  hasibeen  amended  to  specify  that 
notice  ot  the  time  and  place  of  the 
hearing  on  the  charging  docimient  is 
sufficient  notice  to  proceed  in  absentia 
in  exclusion  proce^iings. 

Many  commenters  suggested  that  this 
rule  eliminates  an  Inunigration  Judge's 
discretionary  authority  to  waive  the 
presence  of  minors  and  represented 
aliens  at  hearing  imder  certain 
circums  ances.  The  Immigration  Judge 
continui « to  have  discretionary 
authorit  y  to  waive  the  presence  of 
minors  tnd  represented  aliens  for  good 
cause,  a#  set  forth  in  the  interim  rule 
under  redesignated  §  3.25.  In  addition, 
§  3.26  i^  amended  to  include  language 
ig  the  waiver  authority. 


Public  Access  to 


conce: 

10.  Section  3.27 
Hearinfl 

Seveq  comments  were  received  that 
raised  concerns  about  the  adequacy  of 
the  rule  in  protecting  battered  spouses. 
Commeitters  requested  that  certain  INS 
forms,  darticularly  the  Waiver  of  Joint 
Petitionl(I-751)  and  the  application  for 
work  auphorization  (Form  1-765) 
provide  that  the  information  contained 
on  these  forms  be  treated  as  confidential 
information.  These  forms  are  not  EOIR 
forms  aid  while  EOIR  has  no 
jurisdic^on  over  these  forms.  EOIR  has 
forward^  the  comments  concerning 
this  regulation  to  INS  for  its 
consideration. 

In  all  EOIR  proceedings  concerning  an 
abused  i  pouse  or  child,  the  proceedings 
and  the  record  will  be  closed  to  the 
public.  1  mless  the  affected  party 
requests  otherwise.  Commenters  raised 
a  question  as  to  who  wovdd  prevail  in 
the  situation  where  a  parent  and  child 
disagree  as  to  whether  the  hearing 
should  be  open  to  the  public.  In  that 
instance,  the  Immigration  Judge  is  in  the 
best  position  to  determine  the  need  for 
confideatiality,  and  the  decision  to  open 
the  casejwill  rest  with  the  Judge. 

11.  Sections  3.31  and  103.7    Filing 
Documoats  and  Applications. 

Thirtj-three  comments  were  received 
concerning  pre-paying  fees  to  INS  prior 
to  filing,  documents  with  EOIR. 
Conuneiiters  note  that  some  INS  field 


JMI 


offices  are  not  easily  accessible,  or  are 
closed  at  certain  times  during  the 
workday.  Many  Commenters  requested 
that  EOIR  reinstitute  the  practice  of 
collecting  fees  on  behalf  of  INS  for  the 
convenience  of  the  parties  or  their 
attorneys.  EOIR  does  not  process  fees, 
althou^  in  certain  locations  EOIR  did 
collect  fees  on  behalf  of  INS.  INS  has  the 
administrative  process  in  place  to 
collect  and  process  fees  under  §  103.7, 
which  system  includes  fiscal 
requirements  by  the  Department  of 
Treasury,  personnel  resources  and 
equipment.  A  duplication  of  these 
resources  at  this  time  is  not  warranted 
by  the  demand  for  such  services  and  the 
rule  will  not  be  modified. 

12.  Section  3.32    Service  and  Size  of 
Documents 

Eighteen  comments  were  received. 
Commenters  suggested  amending  this 
rule  to  include  reference  to  the 
requirements  under  section  242B  of  the 
Act  for  notices  of  hearing.  However, 
these  requirements  have  been  included 
in  the  final  version  of  §  3.15,  and 
therefore  it  would  be  redundant  to 
incorporate  the  notice  requirements  in 
this  section. 

In  addition,  some  commenters 
suggested  that  all  documents  filed  in  an 
in  absentia  case  be  served  on  the  absent 
party.  There  is  no  obligation  to  furnish 
an  absent  party  with  docimients  or 
records  received  during  the  proceeding, 
and  this  suggestion  will  not  be  adopted. 

13.  Section  3.33    Translation  of 
Documents 

Three  comments  requested  that  the 
rule  be  changed  to  allow  the  translator 
to  provide  a  generic  certification  of  a 
foreign  language  dociunent,  rather  than 
one  with  the  specific  language  set  forth 
in  the  interim  regulation.  The 
commenters  noted  that  many 
documents  are  translated  overseas  and 
arrive  in  this  county  without  the 
specific  language  of  certification  that 
was  required  in  the  interim  rule.  The 
underlying  necessity  for  a  translator  to 
certify  to  competency  and  acauacy  can 
be  served  by  a  generic  certification.  The 
final  rule  reflects  this  change. 

14.  Section  3.37    Decisions 

Nineteen  comments  were  received. 
The  commenters  cited  confusion  with 
the  use  of  the  phrases  "minute  orders" 
and  "memorandxmi  of  oral  decision".  In 
the  supplementary  information  given 
with  the  publication  of  the  interim  rule, 
these  two  expressions  were  used 
interchangeably,  although  the  language 
in  the  rule  itself  refers  to  the 
Immigration  Judge's  order  as  a 
"memorandum  of  oral  decision".  Both 


expressions  refer  to  the  same 
abbreviated  order  that  the  Immigration 
Judge  issues  at  the  end  of  the 
proceeding,  indicating  the  decision  of 
the  court. 

The  commenters  argued  that  the 
memorandum  summarizing  the  oral 
decision  does  not  adequately  explain 
the  reasons  for  the  disposition  of  the 
case,  and  should  be  expanded  in  order 
to  form  the  basis  of  an  appeal.  However, 
the  memorandum  of  oral  decision  is  not 
a  substitute  for  the  actual  reasoned 
decision  of  the  Immigration  Judge, 
which  is  provided  orally  at  the  hearing 
and  by  transcript  to  the  alien  if  the  case 
is  ultimately  appealed.  The  purpose  of 
the  memorandum  order  is  to  serve  as  an 
efficient  and  expeditious  method  of 
summarizing  the  order  of  the 
Immigration  Judge  immediately  at 
hearing,  and  to  provide  a  brief  record  of 
the  ultimate  outcome  of  the  hearing.  It 
was  not  meant  to  replace  the  oral 
decision,  and  expanding  it  to  include 
reasonings  and  citations  of  law  would 
defeat  its  purpose. 

In  addition,  a  provision  has  been 
added  to  this  section  which  indicates 
that  a  written  copy  of  the  decision  will 
not  be  sent  to  an  alien  who  has  failed 
to  provide  an  address.  Section  242B  of 
the  Act  has  placed  upon  the  alien  the 
requirement  that  he  or  she  must  provide 
a  written  record  of  an  address  at  which 
he  or  she  may  be  contacted  respecting 
proceedings.  Section  242B(c)(2)  of  the 
Act  specifies  that  no  notice  of  hearing 
is  required  if  the  alien  has  failed  to 
provide  an  address.  It  therefore  follows 
that  there  is  no  requirement  that  the 
alien  receive  a  copy  of  the  decision, 
absent  an  address  having  been  provided. 

In  accordance  with  5  U.S.C  605(b), 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  a  major  rule  within  the  meaning  of 
section  1(b)  of  E.O,  12291.  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  E.0. 12612.  The  rule  meets  the 
applicable  standards  provided  in 
section  2(a)  and  2(b)(2)  of  E.O.  12778. 

List  of  Subjects 

8  CFR  Part  3 

Administrative  practice  and 
procedure,  Immigration.  Organization 
and  functions  (Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 


recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  242 

Administrative  practice  and 
procedure,  Aliens. 

B  CFR  Part  292 

Administrative  practice  and 
procedure.  Immigration.  Lawyers, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  8  CFR  chapter  I  which  was 
published  at  57  FR  11568  on  April  6, 
1992.  is  adopted  as  a  final  rule  with  the 
following  changes  set  forth  below, 
except  for  §  292.3,  which  shall  continue 
in  interim  form: 

PART  3-CXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authorit)r:  5  U.S.C  301;  8  U.S.C  1103. 
1252  note.  1252b.  1362;  28  U.S.C  509.  510. 
1746:  sec.  2  Reorg.  Plan  No.  2  of  1950,  3  CFR. 
1949-1953  Comp..  p.  1002. 

2.  Section  3.1  is  amended  by  revising 
paragraph  (d)(l-a)  to  read  as  follows: 

S  3. 1    General  autttortties. 
•         •         •         •        • 

(d)  •  •  • 

(1-a)  Summary  dismissal  of  appeals. 
(i)  Standards.  The  Board  may 
summarily  dismiss  any  appeal  or 
portion  of  any  appeal  in  any  case  in 
which: 

(A)  The  party  concerned  fails  to 
specify  the  reasons  for  the  appeal  on 
Form  EOIR-26  or  Form  EOIR-29 
(Notices  of  Appeal)  or  other  document 
filed  therewith; 

(B)  The  only  reason  for  the  appeal 
specified  by  the  party  concerned 
involves  a  finding  of  fact  or  a 
conclusion  of  law  that  was  conceded  by 
that  party  at  a  prior  proceeding; 

(C)  The  appeal  is  from  an  order  that 
granted  the  party  concerned  the  rehef 
that  had  been  requested; 

(D)  The  Board  is  satisfied,  from  a 
review  of  the  record,  that  the  appeal  is 
filed  for  an  improper  purpose,  such  as 
to  cause  unnecessary  delay,  or  that  the 
appeal  lacks  an  arguable  basis  in  law  or 
fact  unless  the  Bowl  determines  that  it 
is  supported  by  a  good  faith  argimient 
for  extension,  modification  or  reversal 
of  existing  law. 

(E)  The  party  concerned  indicates  on 
Form  EOIR-26  or  Form  EOIR-29  that  he 
or  she  will  file  a  brief  or  statement  in 
support  of  the  appeal  and,  thereafter, 
does  not  file  such  brief  or  statement,  or 
reasonably  explain  his  or  her  failure  to 
do  so,  within  the  time  set  for  filing;  or 


(F)  The  appeal  Cails  to  meet  essential 
statutory  or  regulatory  requirements  or 
is  expressly  excluded  by  statute  or 
regulation. 

(ii)  Disciplinary  consequences.  The 
filing  by  an  attorney  or  representative 
accredited  under  §  292.2(d)  of  this 
chapter  of  an  appeal  which  is 
summarily  dismissed  under  paragraph 
(d)(l^a)(i)  of  this  section  may  coi^tute 
frivolous  behavior  under  §  292.3(a)(15) 
of  this  chapter.  Summary  dismissal  of 
an  appeal  under  paragraph  (d)(l-a)(i)  of 
this  section  does  not  limit  the  other 
grounds  and  procedures  for  discipUnary 
action  against  attorneys  or 
representatives. 
•        •     •  •        •        • 

3.  Section  3.13  is  amended  by  revising 
the  definition  "service"  to  read  as 
follows: 

$3.13    DeHnitkNis. 


Service  means  physically  presenting 
or  mailing  a  doaiment  to  the 
appropriate  party  or  parties;  however,  if 
the  document  to  be  served  is  the  Order 
to  Show  Cause  or  the  Notice  of 
Deportation  Hearing,  such  document 
shall  be  served  in  person  to  the  alien,  or 
by  certified  mail  to  the  alien  or  the 
alien's  attorney. 

4.  §  3.26  is  revised  to  read  as  follows: 

(3.26    In  absentia  hearings. 

(a)  In  any  exclusion  proceeding  before 
an  Inunigration  Judge  in  which  the 
applicant  fails  to  appear,  the 
Immigration  Judge  shall  conduct  an  in 
absentia  hearing  if  the  Immigration 
Judge  is  satisfied  that  notice  of  the  time 
and  place  of  the  proceeding  was 
provided  to  the  applicant  on  the  record 
at  a  prior  hearing  or  by  written  notice 

to  the  applicant  or  to  the  applicant's 
counsel  of  record  on  the  charging 
document  or  at  the  most  recent  address 
in  the  Record  of  Proceeding. 

(b)  In  any  deportation  proceeding 
before  an  Immigration  Judge  in  which 
the  respondent  fails  to  appear,  the 
Immigration  Judge  shall  order  the 
respondent  deported  in  absentia  if:  (1) 
The  Service  estabUshes  by  clear, 
unequivocal  and  convincing  evidence 
that  the  respondent  is  deportable;  and 
(2)  the  Immigration  Judge  is  satisfied 
that  written  notice  of  the  time  and  place 
of  the  proceedings  and  vMitten  notice  of 
the  consequences  of  failure  to  appear,  as 
set  forth  in  section  242B(c)  of  the  Act  (8 
U.S.C.  1252b(c)),  were  provided  to  the 
respondent  in  person  or  were  provided 
to  the  respondent  or  the  respondent's 
counsel  of  record,  if  any,  by  certified 
mail. 

(c)  Written  notice  to  the  respondent  at 
the  most  recent  address  contained  in  the 
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Record  of  Proceeding  shall  be 
considered  suSicient  for  purposes  of 
this  section.  If  the  respondent  fails  to 
provide  his  or  her  address  as  required 
under  §  3.15(c),  no  written  notice  shall 
be  required  for  an  Immigration  Judge  to 
proceed  with  an  in  absentia  hearing. 
This  subsection  shall  not  apply  in  the 
event  that  the  Immigration  Judge  waives 
the  appearance  of  an  ahen  under  §  3.25. 

5.  §  3.33  is  revised  to  read  as  follows: 

§  3.33   Translation  of  documents. 

Any  foreign  language  document 
offered  by  a  party  in  a  proceeding  shall 
be  accompanied  by  an  EngUsh  language 
translation  and  a  certification  signed  by 
the  translator  that  must  be  printed 
legibly  or  typed.  Such  certification  must 
include  a  statement  that  the  translator  is 
competent  to  translate  the  document, 
and  that  the  translation  is  true  and 
accurate  tp.the  best  of  the  translator's 
abiUties.*' 

6.  §  3.37  is  amended  by  adding 
paragraph  (b)  to  read  as  follows: 

§3.37    Decisions. 


I  FURTHER 


(b)  A  written  copy  of  the  decision  will 
not  be  sent  to  an  alien  who  has  failed 
to  provide  a  written  record  of  an 
address. 

Dated:  December  29. 1993. 
Janet  Reno, 
Attorney  General. 
IFR  Doc  94-573  Filed  1-12-94;  8.45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20  and  34 
RIN  3150-AA38 

Standards  for  Protection  Against 
Radiation;  Removal  of  Expired 
Material:  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule;  removal  of  expired 
material:  correction. 

SUMMARY:  This  docxunent  corrects  a 
final  rule  that  removed  the  text  of  the 
standards  for  protection  against 
radiation  that  are  no  longer  in  effect.  In 
the  final  rule  pubUshed  on  December 
22, 1993  (58  FR  67657),  the  NRC 
inadvertently  failed  to  remove  one  of 
the  expired  sections.  This  action  is 
necessary  to  remove  that  section,  make 
other  minor  corrections,  and  inform  the 
public  and  Ucensees  of  these 
corrections. 

EFFECTIVE  DATE:  January  1, 1994. 


FOR 

Donald 
Regul 
Regulatoi^ 
DC  2055J 


lato^ 


SUPPLEMi  NTARY  INFORMATION: 

1.  On  (  age  67659,  in  the  first  column, 
amendati  ry  instructions  numbered  6 
I  are  corrected  to  read  as 


through 
follows: 


:0) 


SS2ai-2<.602 


6 
removed 

Appendix 

7.  Appendix 
removed, 


INFORMATION  CONTACT:  Dr. 
Cool,  Office  of  Nuclear 
Research,  U.S.  Nuclear 
Commission,  Washington, 
,  telephone  (301)  492-3785. 


ACTION:  Final  rules. 


[Removed] 
Sections  20.1  through  20.602  are 


Ato§$2ai-2a602    [Removed] 
A  to  §§20.1-20.602  is 


AppendlxB  to  20.1-20.602    [Removed] 

8.  Appendix  B  to  §§  20.1-20.602  is 
removed] 

Appendix  C  to  §§  2ai-20.602 
[Redesigitated] 

9.  Appendix  C  to  §§  20.1-20.602  is 
redesign4ted  as  appendix  B  to  10  CFR 
part  30. 


Appendix 

10.  ApJ)endix 
removed 

2.  On 
column, 
numbered 
follows 


Dto§S2ai-20.602    [Removed] 
D  to  §§20.1-20.602  is 

I  age  67660,  in  the  second 
unendatory  instruction 
37  is  corrected  to  read  as 


S  34.42    [l^mended] 

37.  In  !  34.42,  remove  the  phrases 
"§  20.20^  (c)  or,  for  licensees 
impleme  iting  the  provisions  of 
§§  20.10<  1-20.2401,"  and  "§  20.203  (b) 
and  (c)(l  or,  for  licensees  implementing 
the  provi  sions  of  §§  20.1001-20.2401,". 

Dated  a(  Bethesda,  Maryland  this  6tb  day 
of  Januaryi  1994. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Ru^  Review  and  Directives  Branch, 
Division  df  Freedom  of  Information  and 
Publicaticjns  Services,  Office  of 
Administ^tion. 

IFR  Doc  94-701  Filed  1-12-94;  8:45  amj 
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FEDERAL  RNANCIAL INSTTTUTIONS 
EXAMINATION  COUNCIL 

12  CFR  fart  1102 
[Ooclcet  h  o.  AS94-1] 

Apprais)  il  Subcommittee;  Appraiser 
Regulati  >n;  Freedom  of  Information 
,Act  Implementation 

agency:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examine  tion  Council. 


JMI 


SUMMARY:  The  Appraisal  Subcommittee 
("ASC")  of  the  Federal  Financial 
Institutions  Examination  Council  is 
adopting  amendments  to  the  portion  of 
its  regulations  regarding  the  availability 
of  information  to  enable  interested 
persons:  To  obtain  copies  of  ASC  final 
opinions  and  orders  in  adjudications, 
statements  of  general  p>olicy  not 
published  in  tibe  Federal  Register, 
interpretive,  no-action  requests  and 
responses  and  certain  other 
correspondence  related  to  ASC  field 
reviews;  to  request  confidential 
treatment  of  information  subject  to  a 
Freedom  of  hiformation  Act  ("FOIA") 
request;  and  to  petition  for  the  issuance, 
amendment  or  repeal  of  an  ASC  rule. 
EFFECTIVE  DATE:  February  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  W.  Baker,  Executive  Director,  or 
Marc  L.  Weinberg,  General  Counsel,  at 
(202)  634-6520,  Appraisal 
Subcommittee,  2100  Pennsylvania 
Avenue  NW.,  suite  200,  Washington,  DC 
20037. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Authority 

FOIA,  5  U.S.C.  552,  generally  requires 
each  Federal  agency  to  make  available 
to  the  public  information  regarding  its 
organization,  operation,  rules  of 
procedure,  substantive  rules  and 
interpretations  of  general  applicabihty 
and  statements  of  general  policy.  5 
U.S.C.  552(a)(1).  In  addition,  each 
agency,  in  accordance  with  published 
rules,  must  "make  available  for  public 
inspection  and  copying — (A)  final 
opinions,  *  *  *  as  well  as  orders,  made 
in  the  adjudication  of  cases;  (B)  those 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency 
and  are  not  published  in  the  Federal 
Register,  and  (C)  administrative  staff 
manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public  *  *  '."S 
U.S.C.  552(a)(2).  Certain  dociunents  and 
portions  thereof,  however,  can  be 
withheld  from  disclosiue  under  one  or 
more  statutory  exemptions  set  out  in 
FOIA,  5  U.S.C.  552(b),  or  the  Privacy 
Act  of  1974.  5  U.S.C.  552a.t 

Executive  Order  No.  ("EO")  12600,  52 
FR  23781  (June  23, 1987),  generally 
requires  each  agency  subject  to  FOIA  to 
establish  procedures  to  notify 
submitters  of  records  containing 
confidential  commercial  information 


>  On  December  14. 1992.  the  ASC  adopted  12  CFR 
part  1102,  subpart  D,  implementing  the  ASCs  basic 
program  for  complying  with  FOLA.  See  57  FR  60722 
Pecember  22, 1992).  And.  on  August  7, 1992.  the 
ASC  adopted  12  CFR  port  1102,  subpart  C, 
implementing  the  Privacy  Act.  See  57  FR  36356 
(August  13. 1992). 


when  those  records  are  requested  under 
FOIA  and  the  agency  determines  that 
the  information  may  be  required  to 
disclose  that  information. 

Paragraph  (e)  of  5  U.S.C.  553  requires 
each  agency  to  give  an  interested  person 
the  right  to  petition  for  the  issuance, 
amendment  or  repeal  of  a  rule. 

On  October  13, 1993.  the  ASC 
proposed  for  comment  several 
amendments  to  its  related  regulations  in 
12  CFR  part  1102,  subpart  D  (1993),  to 
implement  these  authorities.  The 
comment  period  closed  on  December  9, 
1993.  and  no  written  comments  were 
received.  The  ASC,  however,  received 
and  incorporated  into  the  final  version 
of  the  amendments  oral  comments  of  a 
technical  nature  from  the  Office  of 
Management  and  Budget  ("OMB"). 

II.  Description  of  the  Final 
Amendments 

The  ASC  is  adopting  technical 
amendments  to  subpart  D — new 
§§1102.305,  .306  and  .307— to 
implement  the  provisions  summarized 
above.  In  that  regard,  new  §  1102.305 
clarifies  that  certain  written 
communications,  such  as  the  ASCs 
annual  report  to  Congress;  all  final 
opinions  and  orders  made  in  the 
adjudication  of  cases;  all  statements  of 
general  policy  not  published  in  the 
Federal  Register,  and  incoming  and 
outgoing  correspondence  concerning 
interpretive,  no-action  and  State  review 
matters,  shall  be  made  publicly 
available  on  a  routine  basis  no  sooner 
than  ten  business  days  after  the  ASC  or 
its  staff  sends  or  gives  the  item  of 
correspondence  to  the  affected  person  or 
persons. 

Next,  the  ASC  is  adopting  §  1102.306. 
consistent  with  EO  12600,  to  provide 
predisclosure  notification  procedures 
for  confidential  commercial 
information.  Under  paragraph  (a)  of  the 
new  section,  a  submitter  of  written 
information  to  the  ASC  who  wants  some 
or  all  of  that  information  to  be  treated 
as  confidential  information  under  5 
U.S.C.  552(b)(4)  may  file  a  request  for 
confidential  treatment  with  the  ASC  at 
the  time  the  information  is  submitted  to 
the  ASC  or  soon  thereafter.  Confidential 
information  means  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential,"  as  stated  in  section 
552(b)(4). 

New  paragraphs  (b)  and  (c)  of 
§  1102.306  deal  with  the  form  of  tlie 
request.  They  require  the  submitter  to 
include  in  reasonable  detail  the  facts 
and  arguments  supporting  the  request 
and  its  legal  justification,  to  designate 
clearly  all  information  considered 
confidential  and  to  separate  clearly  such 


information  from  other  non-confidential 
information,  whenever  possible. 

Paragraph  (d)  of  the  section  notes  that 
a  request  for  confidential  treatment  will 
be  considered  by  the  ASC  only  in 
connection  with  a  FOIA  request  for 
access  to  the  claimed  confidential 
information  under  FOIA.  That  is,  the 
ASC  will  not  determine  whether  the 
request  for  confidential  treatment 
should  be  granted  or  denied,  in  whole 
or  in  part,  when  the  request  is  received 
by  the  ASC.  The  ASC,  however,  will 
process  the  request  upon  receipt  to 
ensure  that  it  is  complete  and  would 
place  it  with  the  related  information 
submission.  If  a  FOIA  request  were 
made  respecting  that  information,  the 
ASC  then  will  be  required  to  send 
written  notices  to  the  submitter  and  the 
FOIA  requester.  The  submitter  will  have 
no  longer  than  ten  business  days  to  file 
written  objections  to  the  ASCs 
disclosure  of  the  information.  The  ASC 
may  provide  a  submitter  with  a  notice 
even  if  the  submitter  did  not  request 
confidential  treatment  of  the  requested 
information.2 

These  notice  requirements  will  not 
have  to  be  followed  under  certain  stated 
circumstances,  such  as  if  the  ASC 
determines  under  this  subpart  that  the 
information  should  not  be  disclosed. 
The  ASC  must  carefully  consider  the 
issues  involved  and.  if  disclosure  of  the 
requested  information  is  warranted,  a 
written  notice  containing  a  brief 
description  of  why  the  submitter's 
objections  were  not  sustained  must  be 
forwarded  to  the  submitter  within  ten 
business  days.  The  time  for  response 
may  be  extended  up  to  ten  additional 
business  days,  as  provided  in  5  U.S.C. 
552(a)(6)(B);  of  for  other  periods  by 
agreement  between  the  requester  and 
the  ASC.  This  notice  shall  be  provided 
to  the  submitter  at  least  five  business 
days  prior  to  release  of  the  requested 
information.  Last,  the  ASC  will  be 
required  to  notify  a  submitter  promptly 
of  any  filing  of  any  suit  against  the  ASC 
pursuant  to  5  U.S.C.  552  to  compel 
disclosiue  of  documents  or  information 
covered  by  the  submitter's  request  for 
confidential  treatment,  and  conversely, 
will  be  required  to  notify  the  requester 
of  the  documents  or  information  of  any 


'  If  the  ASC  required  the  submitter  to  provide  the 
requested  information,  the  ASC  would  need  to  have 
substantial  reason  to  believe  that  disclosure  of  the 
requested  information  would  result  in  substantial 
competitive  harm  to  the  submitter.  On  the  other 
hand,  if  the  submitter  provided  the  information 
voluntarily  to  the  ASC,  the  ASC  would  need  to 
believe  that  the  information  is  of  a  kind  that  the 
submitter  would  not  customarily  make  available  to 
the  public.  See  Critical  Mass  Energy  Project  v. 
Nuclear Begulatory Commission.  975  F.2d  871  (DC. 
Cir.  1992),  cert  denied  113  S.  Ct.  1579  (1993). 


suit  filed  by  the  submitter  against  the 
ASC  to  enjoin  disclosure. 

Finally.  §  1102.307  would  provide  an 
interested  person  with  the  right  to 
petition  the  ASC  for  the  issuance, 
amendment  or  repeal  of  a  rule,  thus 
implementing  5  U.S.C.  553(e). 

III.  Conclusion 

For  the  reasons  stated  above,  the  ASC 
has  determined  to  adopt  the 
amendments  to  subpart  D  of  part  1102 
to  implement  5  U.S.C.  552  and  553(e) 
and  EO  12600. 

IV.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  35, 
forms,  reporting  and  recordkeeping 
requirements  included  in  12  CFR  part 
1102,  subpart  D,  §§1102.305,  1102.306 
and  1102.307  were  submitted  for  review 
and  approval  to  OMB.  See  58  FR  54153 
(October  20. 1993).  OMB  approved  these 
sections,  as  revised  by  this  final  rule, 
until  December  31.  1996.  and  assigned 
them  control  number  3139-0006.  The 
public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  these  sections  are 
estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  information.  The  sections  would 
enhance  the  ASCs  FOIA  program, 
would  conform  the  ASCs  rules  and 
regulations  to  EO  12600.  and  would 
specifically  provide  for  the  public's 
petition  rights  under  5  U.S.C.  553(e). 
The  estimated  number  of  respondents 
each  year  is  100  for  §  1102.305,  two  for 
§  1 102.306  and  one  for  §  1 102.307,  with 
an  estimated  average  reporting  burden 
of  .5  hours  per  response  and  an 
estimated  annual  total  reporting  burden 
of  51. 5  hours. 

V.  Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibifity  Act.  the  ASC 
certifies  that  §§  1102.305. 1102.306  and 
1102.307  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rules  will  fully  implement  FOIA, 
EO  12600  and  5  U.S.C.  553(e).  None  of 
these  authorities  addresses  business  or 
corporate  entities.  Accordingly,  a  ' 

regulatory  flexibility  analysis  is  not 
required. 

VI.  EO  12866  Statement 

These  rules  were  reviewed  by  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB. 


List  of  Subjects  in  12  CFR  Part  1102 

Administrative  practice  and 
procedure,  Appraisers,  Banks,  Banking, 
Freedom  of  information,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

Text  of  the  Rule 

Chapter  XI,  title  12,  part  1102,  subpart 
D  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  1102— APPRAISER 
REGULATION 

Subpart  D — Description  of  Office, 
Procedures,  Public  information 

1.  The  authority  citation  for  subpart  D 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552.  553(e);  and 
Executive  Order  12600,  52  FR  23781  (3  CFR, 
1987  Comp.,  p.  235). 

2.  New  sections  1102.305. 1102.306 
and  1102.307  are  added  to  read  as 
follows: 

§  1 1 02.305    Availability  of  interpretive,  no- 
action  and  other  written  conwnunications. 

(a)  In  general.  Subject  to  the 
provisions  of  §  1102.304  and  subpart  C 
of  this  part,  certain  types  of  ASC  written 
communications  shall  be  made  publicly 
available  upon  request. 

(b)  Types  of  written  communications. 
The  following  types  of  written 
commimications  shall  be  subject  to 
paragraph  (a)  of  this  section: 

(1)  The  ASC's  annual  report  to 
Congress; 

(2)  All  final  opinions  and  orders  made 
in  the  adjudication  of  cases; 

(3)  All  statements  of  general  policy 
not  published  in  the  Federal  Register. 

(4)  Requests  for  the  ASC  or  its  staff  to 
provide  interpretive  advice  with  respect 
to  the  meaning  or  apphcation  of  any 
statute  administered  by  the  ASC  or  any 
rule  or  regulation  adopted  thereunder 
and  any  ASC  responses  thereto: 

(5)  Requests  for  a  statement  that,  on 
the  basis  of  the  facts  presented  in  such 
a  request,  the  ASC  would  not  take  any 
enforcement  action  pertaining  to  the 
facts  as  represented  and  any  ASC 
responses  thereto:  and 

(6)  Correspondence  between  the  ASC 
and  a  State  appraiser  regulatory  agency 
arising  out  of  the  ASC's  field  review  of 
the  State  agency's  appraiser  regulatory 
program. 

(c)  Embargo  period.  Unless  the  ASC 
determines  otherwise,  the  written 
communications  in  paragraph  (b)  of  this 
section  shall  be  made  publicly  aveiilable 
no  sooner  than  ten  business  days  after 

a  written  response  has  been  sent  or 
given  to  the  affected  person  or  persons. 
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11102.3(6   Confidential  trsatment 
proceduies. 

(a)  In  leneraJ.  Any  submitter  of 
written  nformation  to  the  ASC  who 
desires  that  some  or  all  of  his  or  her 
submission  be  afforded  confidential 
treatmeat  under  5  U.S.C.  552(b)(4)  [i.e., 
trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential) 
shall  fil^  a  request  for  confidential 
treatmeat  with  the  Executive  Director  of 
the  ASd  at  the  time  the  written 
informaiion  is  submitted  to  the  ASC  or 
within  oen  business  days  thereafter. 
Nothing  in  this  section  limits  the 
authoriiw  of  the  ASC  and  its  staff  to 
make  determinations  regarding  access  to 
docujnoits  under  this  subpart. 

(b)  Form  of  request.  A  request  for 
confidential  treatment  shall  be 
submitted  in  a  separate  letter  or 
memorandum  conspicuously  entitled. 
"Request  for  Confidential  Treatment." 
Each  reauest  shall  state  in  reasonable 
detail  tqe  facts  and  arguments 
supporting  the  request  and  its  legal 
justificaltion.  If  the  submitter  had  been 
requires  by  the  ASC  to  provide  the 
particuttr  information,  conclusory 
stateme  its  that  the  information  would 
be  usefi  1  to  competitors  or  would 
impair  i  ales  or  similar  statements 
general  y  will  not  be  considered 
sufficie  It  to  justify  confidential 
treatme  \t.  When  the  submitter  had 
voluntarily  provided  the  particular 
information  to  the  ASC,  the  submitter 
must  sp  Mnfically  identify  the 
docimic  nts  or  information  which  are  of 
a  kind  t  le  submitter  would  not 
custom!  rily  make  available  to  the 
public. 

(c)  Ek  signation  and  separation  of 
confide  ttial  material.  Submitters  shall 
clearly  lesignate  all  information 
considered  confidential  and  shall 
clearly  separate  such  information  from 
other  ni  in-confidential  information, 
whene^  er  possible. 

(d)  A  >C  action  on  request.  A  request 
for  confidential  treatment  of  information 
will  be  considered  only  in  connection 
with  a  Bequest  for  access  to  the 
information  under  FOIA  as 
impleniented  by  this  subpart.  Upon  the 
receipt  of  a  request  for  access,  the 
Executive  Director  or  his  or  her  designee 
("ASC  I  )fficer")  as  soon  as  possible 
shall  p]  ovide  the  submitter  with  a 
written  notice  describing  the  request 
and  shj  11  provide  the  submitter  with  a 
reasons  sle  opportunity,  no  longer  than 
ten  bus  ness  days,  to  submit  written 
objectic  ns  to  disclosure  of  the 

inform!  tion.  Notice  may  be  given  orally, 
and  su<  h  notice  shall  be  promptly 
confim  ed  in  writing.  The  ASC  Officer 
may  pr  )vide  a  submitter  with  a  notice 
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if  the  submitter  did  not  request 

confidential  treatment  of  the  requested 
information.  If  the  ASC  required  the 
submitter  to  provide  the  requested 
information,  the  ASC  Officer  would 
need  substantial  reason  to  believe  that 
disclosure  of  the  requested  information 
would  result  in  substantial  competitive 
harm  to  the  submitter.  If  the  submitter 
provided  the  information  voluntarily  to 
the  ASC,  the  ASC  officer  would  need  to 
believe  that  the  information  is  of  a  kind 
the  submitter  would  not  customarily 
make  available  to  the  public.  The  ASC 
Officer  similarly  shall  notify  the  person 
seeking  disclosure  of  the  information 
imder  FOIA  of  the  existence  of  a  request 
for  confidential  treatment.  These  notice 
requirements  need  not  be  followed  if  the 
ASC  Officer  determines  under  this 
subpart  that  the  information  should  not 
be  disclosed;  the  information  has  been 
published  or  has  been  officially  made 
available  to  the  pubfic;  disclosure  of  the 
information  is  required  by  law  (other 
than  FOIA);  or  the  submitter's  request 
for  confidential  treatment  appears 
obviously  fiivolous.  in  such  instance  the 
submitter  shall  be  given  written  notice 
of  the  determination  to  disclose  the 
information  at  least  five  business  days 
prior  to  release.  The  ASC  Officer  shall 
carefully  consider  the  issues  involved, 
and  if  disclosure  of  the  requested 
information  is  warranted,  a  written 
notice,  containing  a  brief  description  of 
why  the  submitter's  objections  were  not 
sustained,  must  be  forwarded  to  the 
submitter  within  ten  business  days.  The 
time  for  response  may  be  extended  up 
to  ten  additional  business  days,  as 
provided  in  5  U.S.C.  552(a)(6)(B).  or  for 
other  periods  by  agreement  between  the 
requester  and  the  ASC  Officer.  This 
notice  shall  be  provided  to  the  submitter 
at  least  five  business  days  prior  to 
release  of  the  requested  information. 

(e)  NoUce  of  lawsuit.  The  ASC  Officer 
shall  notify  a  submitter  of  any  filing  of 
any  suit  against  the  ASC  pursuant  to  5 
U.S.C.  552  to  compel  disclosure  of 
dociunents  or  information  covered  by 
the  submitter's  request  for  confidential 
treatment  within  ten  business  days  of 
ser\'ice  of  the  suit.  The  ASC  Officer  also 
shall  notify  the  requester  of  the 
docimients  or  information  of  any  suit 
filed  by  the  submitter  against  the  ASC 
to  enjoin  their  disclosure  within  ten 
business  days  of  service  of  the  suit. 

§  1 1 02.307  Right  to  petition  for  issuance, 
amendment  and  repeal  of  rules  of  general 
application. 

Any  person  desiring  the  issuance, 
amendment  or  repeal  of  a  rule  of  general 
application  may  file  a  petition  for  those 
purposes  with  the  Executive  Director  of 
the  ASC.  The  petition  shall  include  a 


statement  setting  forth  the  text  or 
substance  of  any  proposed  rule  or 
amendment  desired  or  shall  specify  the 
rule  for  which  repeal  is  desired.  The 
petitioner  also  shall  state  the  nature  of 
his  or  her  interest  and  the  reasons  for 
seeking  ASC  action.  The  Executive 
Director  shall  acknowledge  receipt  of 
the  petition  within  ten  business  days  of 
receipt.  As  soon  as  reasonably 
practicable,  the  ASC  shall  considej  the 
petition  and  related  staff 
recommendations  and  shall  take  such 
action  as  it  deems  appropriate.  The 
Executive  Director  shall  notify  the 
petitioner  in  writing  of  the  ASC  action 
within  ten  business  days  of  the  action. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 

Dated:  January  5, 1994. 
Fred  D.  Finke, 
Chairperson. 
IFR  Doc.  94-813  Filed  1-12-94:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docltet  No.  93-NM-130-AD:  Amendment 
39-8777;  AD  93-25-13] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Airbus  Model 
A3  20  series  airplanes,  that  requires  a 
cold  expansion  of  certain  attachment 
holes  for  the  forward  pintle  fitting  and 
certain  holes  at  the  actuating  cylinder 
anchorage  of  the  main  landing  gear 
(MLG).  This  amendment  is  prompted  by 
reports  that,  during  fatigue  testing, 
cracking  was  found  propagating  from 
attachment  holes  for  the  forward  pintle 
fitting  of  the  MLG.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
fatigue  cracking,  which  may  lead  to 
rupture  of  the  inner  rear  spar  and 
subsequent  reduced  stnictiual  integrity 
of  the  wing. 

DATES:  Effective  February  14, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac.  Cedex 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  A320  series 
airplanes  was  pubUshed  in  the  Federal 
Register  on  September  14, 1993  (58  FR 
48009).  That  action  proposed  to  require 
a  cold  expansion  of  all  tixe  attachment 
holes  for  the  forward  pintle  fitting  of  the 
main  landing  gear  (MLG),  except  for  the 
holes  that  are  for  taper-lok  bolts.  The 
proposed  AD  would  also  require  a  cold 
expansion  of  the  bolts  that  have  not 
been  previously  cold  expanded  at  the 
actuating  cylinder  anchorage  of  the 
MLG. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  of  the  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  600  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figiues,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $165,000.  or  $33,000  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will . 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-25-13  Airbus  Industrie:  Amendment  39- 
8777.  Docket  93-NM-130-AD. 

Applicability:  Model  A320  series  airplanes, 
manufacturer's  serial  numbers  (MSN)  002 
through  051  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking,  which  could 
lead  to  reduced  structural  integrity  of  the 
wing,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  12.000  total 
landings,  or  within  2,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-57-1060.  dated  December  8. 
1992. 

(1)  Perform  a  cold  expansion  of  all  the 
attachment  holes  for  the  forward  pintle 
fitting  of  the  MLG.  except  for  the  holes  that 
are  for  taper-lok  bolts. 
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(2)  P>iliBnn  ■  cold  expansion  of  the  holes 
at  the  actuating  cylinder  ancbnage  of  the 
MLG. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  cold  expansion  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A32O-57-1060.  dated  December  8, 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac,  Cedex  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Und 
Avenue.  SW.,  Renton.  Washington:  or  at  the 
OfTice  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
February  14, 1994. 

Issued  in  Renton,  Washington,  on 
December  21, 1993. 
James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-«28  Filed  1-12-94;  8:45  am] 
MUMQ  COOC  4t10-1S^ 


14  CFR  Part  39 

[Docket  No.  93-NM-13e-AD;  AmendifMnt 
3»-e779;  AD  93-25-15] 

Airworthiness  Directives;  Beecti  Model 
400A  and  400T  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400A 
and  400T  airplanes,  that  requires 
inspection  of  the  rivets  in  the  escape 
hatch  substructure  to  verify  that  the 
proper  rivets  are  installed,  and 
replacement  of  the  incorrect  rivets  with 
new  rivets  or  fasteners.  This  amendment 
is  prompted  by  the  discovery  that, 
during  production,  incorrect  rivets  may 


have  been  Installed  in  the  escape  hatch 
substructuf«.  The  actions  specified  by 
this  AD  are  intended  to  prevent  reduced 
structural  capabiUty  of  the  airframe. 
DATES:  Effi^ve  February  14, 1994. 

The  incorporation  by  reference  of 
certain  puiUcations  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14. 1994. 

ADDRESSER  The  service  information 
referenced!  in  this  AD  may  be  obtained 
from  Beeck  Aircraft  Corporation.  P.O. 
Box  85,  Wjchita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  ISOtLind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA. 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Sb  eet,  NW.,  suite  700, 
WashingtQ  a,  DC. 

FOR  FURTtfR  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Propulsio4  Branch,  ACE-140W,  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita.  Kansas  67209; 
telephone  1316)  946-4122;  fax  (316) 
946-4407J 

SUPPt.EMEirrARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable;  to  certain  Beech  Model  400A 
and  400T  airplanes  was  pubUshed  in 
the  Fedeiy  Register  on  September  13, 
1993  (58  RR  47839).  That  action 
proposed  io  require  a  one-time 
inspection  of  the  rivets  in  the  escape 
hatch  substructure  to  verify  that  the 
proper  rivets  are  installed,  and 
replacement  of  the  incorrect  rivets  with 
new  rivet!  or  fasteners. 

Interested  persons  have  been  afforded 
an  opportinity  to  participate  in  the 
making  onthis  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determinnion  of  the  cost  to  the  pubUc. 
The  FAA  has  determined  that  air  safety 
and  the  pikbhc  interest  require  the 
adoption  af  the  rule  as  proposed. 

There  are  approximately  94  Beech 
Model  400A  and  400T  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  78  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hours  perjairplane  to  accomplish  the 
required  Actions,  and  that  the  average 
labor  rate  Is  $55  per  work  hour. 
Required  parts  v^  cost  approximately 
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$400  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$65,520,  or  $840  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accompUshed  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
die  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-25-15  Beech  Aircraft  Corporation: 

Amendment  3»-8779.  Docket  93-4^IM- 
136-AD. 
Applicability:  Model  400A  airplanes 
having  serial  numbers  RK-1  through  RK-57 
inclusive,  RK-59,  RK-60,  and  RK-62  through 
RK-66  inclusive:  and  Model  400T  airplanes 


having  serial  numbers  TT-02  through  TT-30 
inclusive,  and  TT-32;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  capability  of 
the  airtrame,  accomplish  the  following 

(a)  Within  200  hours  time-in-service  after 
the  e^iective  date  of  this  AD,  inspect  the 
rivets  in  the  escape  hatch  substructure  to 
verify  that  the  proper  rivets  an  installed  in 
accordance  with  Beechciafl  Service  Bulletin 
2509.  dated  July  1993. 

(1)  If  the  rivet  is  part  number  (P/N) 
MS20470E6,  no  further  action  is  required  by 
this  AD. 

(2)  If  the  rivet  is  not  P/N  MS20470E8.  prior 
to  further  flight,  replace  the  rivet  with  a  new 
Cherry  Max  rivet  or  a  HI-LOK  tastener,  in 
accordance  with  Beechcraft  Service  Bulletin 
2509,  dated  )uly  1993. 

(b)  As  of  the  eSective  date  of  this  AD.  no 
person  shall  install  any  rivet  having  P/N 
MS20470AD5  in  the  location  shown  in 
Figure  1  of  Beechcraft  Service  Bulletin  2509. 
dated  July  1993,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adiustmeni  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Beechcraft 
Service  Bulletin  2509,  dated  July  1993.  (Note: 
The  issue  date  of  Service  Bulletin  2509  is 
Indicated  only  on  page  1  of  the  document:  no 
other  page  of  this  docinnenl  Is  dated.)  This 
incorporation  by  reference  was  approved  l>y 
the  Director  of  die  Federal  Register  in 
accordance  with  5  U.S.C  552(aJ  and  1  CFR 
part  51.  Copies  may  be  obtained  firom  Beech 
Aircraft  Corporation,  P.O.  Box  85.  Wichita, 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  Small  Airplane 
Directorate,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  room  100.  Mid- 
Continent  Airport,  Wichita.  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  Noitb 
Capitol  Street,  NW..  suite  700,  Washington. 

(f)  This  amendment  becomes  effective  on 
February  14, 1994. 

Issued  in  Renton.  Washington,  on 
December  21, 1993. 
James  V.  Devany, 

Acting  Manager.  Transport  AirpUute 
Directorate.  Aircraft  Certification  Senice. 
(FR  Doc  94-«29  Filed  01-12-94;  8:45  am) 
BILUNQ  COOC  4ai».1S-P 
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[DockM  No.  93-CE-42-AO:  AiMndmMit  39- 
8782;  AO  94-01-01] 

Airworthiness  Dlrsctlvee:  Beech 
Aircraft  Corporation  Models  B300  and 
B300C  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
apphes  to  certain  Beech  Aircraft 
Corporation  (Beech  )  Models  B300  and 
B300C  airplanes  that  do  not  have  all 
cabin  seats  modified  through  the 
incorporation  of  Beech  Kit  No.  303-307. 
This  action  requires  inspecting  the 
cabin  seat  frames  for  cracks,  repairing 
any  cracks,  and  modifying  the  cabin  seat 
firames  by  incorporating  the  kit 
referenced  above.  Inspection  of  affected 
in-service  airplanes  reveals  cracking  of 
these  cabin  seats  around  the  welded-in 
bushings.  The  bearing  shafts,  «rhich 
retain  tiie  seat  frame  and  belted 
occupant,  are  bolted  to  the  frame 
through  these  bushings.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  separation  of  the  seat  from  its 
base  caused  by  cracks  around  the 
welded-in  bushings,  which,  in  the  event 
of  an  accident,  could  result  in  occupant 
injury. 

DATES:  Effective  February  11.  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  February 
11, 1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation,  P.O.  Box 
85.  Wichita.  Kansas  67201-0085.  or 
Tosington  Enterprises  Inc.,  2261  Madera 
Road.  Simi  Valley,  California.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558. 601 
E.  12th  Street.  Kansas  Qty.  Missouri 
64106;  or  at  die  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  Campbell,  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport 
Road,  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4128;  facsimile  (316)  946-4407. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  die  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Beech 
Models  B300  and  B300C  airplanes  that 
do  not  have  all  cabin  seats  modified 


through  the  incorpontion  of  Beedi  Kit 
303-307  was  published  in  the  Federal 
Register  on  September  10, 1993  (58  FR 
47678).  The  action  proposed  to  require 
inspecting  the  cabin  seat  frames  for 
cracks,  repairing  any  cracks,  and 
modifying  the  cabin  seat  frajooes  by 
incorporating  Beech  Kit  No.  303-307. 
The  proposed  actions  would  be 
accomplished  in  accordance  with  either 
Beech  SB  No.  2443  tw  Tosington  SB  No. 
001,  both  dated  July  1993.  as  applicaWe. 

Interested  persons  have  been  afforded 
an  opporttmjty  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  79  airplane* 
in  the  U.S.  registry  would  be  affected  by 
this  AD,  that  it  would  take 
approximately  45  workhours  per 
airplane  (5  hours  per  seat  x  9  seats  per 
airplane)  to  accomplish  the  required 
action,  and  tiiat  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  will 
be  provided  by  the  manufacturer  at  no 
cost  to  the  airplane  operator.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $195,525.  This  figure  is  based  on 
the  assumption  that  none  of  the  affected 
airplanes  operators  have  accomplished 
the  required  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
4iationaI  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore.  In 
accordance  with  Executive  Order  12612. 
it  is  detwmined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"signiBcant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
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of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g);  and  14  CFR 
11.89. 

Section  39.13    [AnModed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

M-Ol-Ol  Beech  Aircraft  Corporation: 

Amendment  39-8782;  Docket  No.  93- 

CE^3-AD. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certiHcated  in  any 
category,  that  do  not  have  all  nine  (9)  cabin 
seats  modified  through  the  incorporation  of 
Beech  Kit  No.  303-307: 
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Model 

Serial  numbers 

B300  

B300C 

FL-1  through  FL-76. 
FM-1.FM-2,  andFM-3. 

Note  1:  Beech  Service  Bulletin  (SB)  2443 
and  Tosington  Enterprises  Inc.  (Tosington) 
SB  No.  001,  both  dated  July  1993,  specify 
procedures  for  determining  whether  Beech 
Kit  No.  303-307  is  installed  on  a  cabin  seat 
frame. 

Compliance:  Required  within  the  next  150 
hours  time- in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  separation  of  the  seat  from  its 
base  caused  by  cracks  around  the  welded-in 
bushings,  which,  in  the  event  of  an  accident, 
could  result  in  occupant  injury,  accomplish 
the  following: 

(a)  Inspect  each  cabin  seat  for  cracks  in 
accordance  with  the  Accomplishment 
Instructions  section  of  either  Beech  SB  2443 
or  Tosington  SB  No.  001,  both  dated  July 
1993,  as  applicable.  If  any  crack  is  found, 
prior  to  further  flight,  repair  the  crack  In 
accordance  with  the  applicable  service 
bulletin  referenced  above. 

Note  2:  Each  cabin  seat  has  a  placard  on 
the  lower  seat  frame  that  speciHes  whether 
the  seat  is  manufactured  by  Gordon-Piatt 
Energy  Gn^up  (Beech  SB  No.  2443)  or 
Tosington  Enterprises  Inc.  (Tosington  SB  Na 
001). 


fb)  Mopify  the  cabin  seat  fitunes  by 
Incorporating  Beech  Kit  No.  303-307  in 
accordance  with  the  actions  s[>ecified  in  the 
Accomplishment  Instructions  section  of 
either  Bdech  SB  2443  or  Tosington  SB  No. 
001,  both  dated  July  1993,  as  applicable. 

(c)  Special  flight  permits  may  be  issued  in 
accordaiice  with  FAR  21.197  and  21.199  to 
operate  tpe  airplane  to  a  locatipn  where  the 
requirentents  of  this  AD  can  l>e 
accomplished. 

(d)  Anjaltemative  method  of  compliance  or 
adjustm^t  of  the  compliance  time  that 
provides!  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  ACO),  FAA,  1801  Airport 
Road,  roem  100,  Wichita,  Kansas  67209.  The 
request  mould  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  to  the 
Manager.  Wichita  ACO. 

Note  3  Information  concerning  the 
existeno  •  of  approved  alternative  methods  of 
compliai  ice  with  this  AD,  if  any,  may  be 
obtainetj  from  the  Wichita  ACO. 

(e)  Th(  inspection  and  modification 
requiredlby  this  AD  shall  be  done  in 
accordaiice  with  either  Beech  Service 
Bulletin  i2443  or  Tosington  Service  Bulletin 
No.  001,  both  dated  July  1993,  as  applicable. 
This  incorporation  by  reference  was 
approve*  I  by  the  Director  of  the  Federal 
Register  n  accordance  with  5  U.S.C.  552(a] 
and  1  Q^  pari  51.  Copies  may  be  obtained 
from  thejBeech  Aircraft  Corporation,  P.O. 
Box  85, '  Vichita,  Kansas  67201-0085,  or 
Tosingto  Q  Enterprises  Inc.,  2261  Madera 
Road,  Si  ni  Valley,  California  93065.  Copies 
may  be  i  aspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558,  6Cn  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Registerj  800  North  Capitol  Street,  NW.,  suite 
700,  Waihington,  DC 

(f)  This  amendment  (39-8782)  becomes 
effective!  on  February  11, 1994. 

Issued!  in  Kansas  Gty,  Missouri,  on 
Decemb<  r  22, 1993. 
Bairy  D.  Clements, 

Managei ,  Small  Airplane  Directorate,  Aircraft 
Certifica  Uon  Office. 

(FR  Doc]  94-830  Filed  1-12-94;  8:45  am] 
BILUNQ  GpOE  4»10-1»-U 
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[Docket^o.  93-NM-1Z7-AD;  Amendment 
3»-«78«  AD  94-01-02] 

Alrworftiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY^  Federal  Aviation 
Administration,  DOT. 
ACTION:!  Final  rule. 


JMI 


SUMMAMY:  This  amendment  adopts  a 
new  ail  worthiness  directive  (AD), 
applies  )le  to  certain  Boeing  Model  767 
series  a  rplanes,  that  requires 
modifi<  9tion  of  the  ram  air  turbine 
(RAT)  t  ystum  wiring.  This  amendment 
is  pron  pted  by  a  report  of  chatter 


occvuTing  during  takeoff  and  landing  in 
the  RAT  airspeed  switch  relay.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  inability  to 
maintain  hydraulic  system  power  in  the 
event  that  power  is  lost  in  both  engines. 

DATES:  Elective  February  14, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes  was  published  in  the 
Federal  Register  on  September  17, 1993 
(58  FR  48617).  That  action  proposed  to 

3 lire  modification  of  the  ram  air 
ine  (RAT)  system  wiring. 

Interested  {>erson8  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Three  commenters  support  the 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  proposed 
compliance  time  be  extended  to  allow 
the  proposed  modification  to  be 
accomplished  within  4,000  hours  time- 
in-service  or  15  months  after  the 
effective  date  of  the  rule,  whichever 
occiu^  later.  This  will  allow  the 
proposed  modification  to  be 
accomplished  during  the  time  of  a 
regularly  scheduled  "C"  check.  The 
commenter  considers  that  the  adoption 
of  the  proposed  compliance  time  of 
4,000  hoius  time-in-service  would 
require  scheduling  special  times  for  the 
accomplishment  of  the  modification,  at 
additional  expense. 


The  FAA  concurs  with  the 
commenter's  request  to  extend  the 
compliance  time.  Extending  the 
compliance  time  as  suggested  by  the 
commenter  will  not  adversely  ailect 
safety,  and  will  allow  the  modification 
to  be  performed  at  a  base  during 
regularly  scheduled  maintenance  where 
special  equipment  and  trained 
maintenance  personnel  will  be  available 
if  necessary.  Paragraph  (a)  of  the  final 
rule  has  been  revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  90  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  53  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3.5  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hoiu.  The  cost 
for  required  parts  will  be  minimal. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S  operators  is 
estimated  to  be  $10,203,  or  $193  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared,  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 


List  of  Strf^ecta  In  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  hicorporation  by  reference. 
Safety. 

Adoption  oftbc  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regubtions  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amended]  * 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

©4-01-02  Boeing:  Amendment  39-8784. 
Doclcet  93-NM-127-AD. 

Applirabilityr  Model  767  series  airplaner. 
as  listed  in  Boeing  Service  Bulletin  767-29- 
0021.  Revision  4.  dated  May  12,  1988; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  the 
inability  to  maintain  hydraulic  system  power 
in  the  event  that  power  is  lost  in  both 
engines,  accomplish  the  following: 

(a)  Within  4,000  hours  time- in-service  or 
15  months  after  the  effective  date  of  tliis  AD, 
whichever  occurs  later,  replace  the  ram  air 
turbine  (RAT)  airspeed  switch:  cap  and  stow 
the  wire  between  the  RAT  airspeed  switch 
and  the  air/ground  relay:  and  perform  a 
functional  test  of  the  RAT  deployment 
system;  in  accordance  with  Boeing  Service 
Bulletin  767-29-0021.  Revuion  4.  dated  May 
12. 19S8. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Settle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
inspector,  who  may  add  cominents  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note:  hiformation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permiu  nuy  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
767-29-0021.  Revision  4.  dated  May  12. 
1988.  which  oootaios  the  foilowii^  UsI  of 
effective  pages: 


Page  number 

Revision 

level 
shown  on 

page 

Date  shown 
on  page 

1-4.  6.  10 

5.7-9.  n-14_. 

4 
1 

May  12.  1988 
August  10. 
1984. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S,C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&x)m  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 

(e)  This  amendment  becomes  effective  on 
February  14. 1994. 

Issued  in  Renton.  Washington,  on 
December  28. 1993. 
BiU  R.  BexweU. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-24  Filed  1-12-94;  8.45  am) 
BILUNO  COOK  «i«-ta-f 


14  CFR  Part  38 

[Oocfcol  No.  93-8W-21-AD:  Anwndnwnt 
39-8766;  AO  93-1fr-iq 

Airworthiness  Directives;  Enstrom 
Helicopter  Corporation  Model  F-28A, 
F-28C,  F-28C2.  F-28F.  280.  280C. 
280F.  and  280FX  Helicopters 

agency:  Federal  AviaUon 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMAAV:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-15-10  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
The  Enstrom  Helicopter  Corporation 
Model  F-28A,  F-28C.  F-28C2.  F-28F. 
280,  280C.  280F,  and  280FX  helicopters 
by  individual  letters.  This  AD  requires 
an  initial  inspection  of  the  composite- 
wrapped  main  rotor  shaft  for  composite- 
wrapping  separation,  red  color  residue, 
corrosion,  or  cracks,  and  replacement  of 
certain  main  rotor  shafts.  This 
amendment  is  prompted  by  the 
discovery  of  a  significant  crack  in  a 
composite-wrapped  main  rotor  shaft. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  main 
rotor  shaft,  loss  of  the  main  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 
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DATES:  Effiective  January  28, 1994,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Priority  Letter  AD  93-15-10,  issued  on 
August  3, 1993,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  28, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  14. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-SW-21-AD,  2601 
Meacham  Boulevard,  room  663,  Fort 
Worth,  Texas  76137. 

The  applicable  service  information 
■^      may  be  obtained  from  The  Enstrom 
HeUcopter  Corporation.  Twin  County 
Airport.  P.O.  Box  490,  Menominee, 
Michigan  49858.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Boulevard,  room  663.  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATXM  CONTACT:  Mr. 
Joe  McGarvey,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office. 
FAA,  Airframe  Branch,  Small  Airplane 
Directorate.  2300  East  Devon  Avenue, 
room  232.  Des  Plaines,  Illinois  60018, 
telephone  (708)  294-7136,  fax  (708) 
294-7834. 

SUPPt^MENTARY  INFORMATION:  On  August 
3, 1993,  the  FAA  issued  Priority  Letter 
AD  93-15-10,  applicable  to  The 
Enstrom  Helicopter  Corporation  Model 
F-28A,  F-28C.  F-28C2,  F-28F.  280. 
280C,  280F,  and  280FX  helicopters, 
which  requires  an  initial  inspection  of 
the  composite-wrapped  main  rotor  shaft 
(shaft)  for  composite-wrapping 
separations,  red  color  residue, 
corrosion,  or  cracks,  and  replacement  of 
certain  shafts.  That  action  was 
prompted  by  the  discovery  of  a 
significant  crack  in  a  shaft.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  shaft,  loss  of  the  main 
rotor,  and  subsequent  loss  of  control  of 
the  helicopter. 

The  FAA  has  reviewed  and  approved 
The  Enstrom  Helicopter  Corporation 
Service  Directive  Bulletin  No.  0083, 
dated  July  16, 1993,  that  describes  an 
initial  inspection  of  the  shafts  for 
evidence  of  separation  between  the 
composite-wrapping  and  the  shaft, 
corrosion,  or  cracks.  Service  Directive 
Bulletin  No.  0083  also  specifies 
replacement  of  certain  shafts. 
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Sin  :e  the  unsafe  condition  described 
is  lik(  ly  to  exist  or  develop  on  other 
helic(  pters  of  the  same  type  design,  the 
FAA  ssued  Priority  Letter  AD  93-15-10 
to  pre  vent  failure  of  the  shaft,  loss  of  the 
main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requiies  an  initial  inspection  of  the 
shaftJpart  number  (P/N)  28-13183,  for 
comp  [>site-wrapping  separation,  red 
color  residue,  corrosion,  or  cracks,  and 
repla(  »ment  of  the  shaft  upon  discovery 
of  the  se  conditions.  The  AD  also 
requi  es  replacement  of  the  shaft 
when  ever  vibrations  occur  that  cannot 
be  co:  rected  with  track  and  balance 
proceidures  or  if  track  and  balance 
proc^ures  are  required  more  than  once. 
Furtli  er,  the  AD  requires  replacement  of 
any  s  laft,  P/N  28-13183,  with  an 
airworthy  shaft,  P/N  28-13140-11  or 
P/N  2  8-13104-1.  within  the  next  10 
hours '  time-in-service  or  at  the  next 
annui  il  inspection  after  the  effective 
date  <  if  this  AD,  whichever  o<xurs  first. 
The  auctions  are  required  to  be 
accoiiiplished  in  accordance  with  the 
I  directive  bulletin  described 
Dusly. 
I  it  was  found  that  immediate 
ive  action  was  required,  notice 
}portimity  for  prior  public 
^ent  thereon  were  impracticable 
mtrary  to  the  public  interest,  and 
ause  existed  to  make  the  AD 
ijive  immediately  by  individual 
letters  issued  on  August  3,  1993,  to  all 
known  U.S.  owners  and  operators  of 
The  1  nstrom  Helicopter  Corporation 
Modi  1  F-28A,  F-28C,  F-28C2,  F-28F. 
280, !  ;80C.  280F.  and  280FX  helicopters. 
Thesi  I  conditions  still  exist,  and  the  AD 
is  hei  eby  published  in  the  Federal 
Regii  ter  as  an  amendment  to  Section 
39.13  of  part  39  of  the  Federal  Aviation 
Regu  ations  (FAR)  to  make  it  effective  to 
all  p<  rsons. 

Com]  nents  Invited 

Almough  this  action  is  in  the  form  of 
a  fin)  1  rule  that  involves  requirements 
affeo  ing  flight  safety  and,  thus,  was  not 
prea  ded  by  notice  and  an  opportunity 
for  pi  iblic  comment,  comments  are 
inviti  d  on  this  rule.  Interested  persons 
are  ii  vited  to  comment  on  this  rule  by 
subn  itting  such  written  data,  views,  or 
argiupents  as  they  may  desire. 
Comtiunications  should  identify  the 
Rulef  Docket  number  and  be  submitted 
in  triphcate  to  the  address  specified 
und^  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
suppprts  the  commenter's  ideas  and 
sugg(  istions  is  extremely  helpful  in 
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evaluating  the  effectiveness  of  the  AD 
action  and  determining  wKether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regiilation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 


of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

The  Enstrom  Helicopter  Corporation: 

Amendment  39-8766.  Docket  Number 
93-SW-21-AD.  Final  Rule  of  a  Priority 
Letter  AD. 

Applicability:  Model  F-28A,  F-28C,  F- 
28C2,  F-28F.  280.  280C.  280F.  and  280FX 
helicopters  equipped  with  composite- 
wrapped  main  rotor  shaft,  part  number  (P/N) 
28-13183,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  rotor  shaft  i 
(shaft),  loss  of  the  main  rotor,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  further  flight,  after  the  effective 
date  of  this  airworthiness  directive  (AD), 
perform  a  one-time  inspection  of  the  shaft  in 
accordance  with  paragraph  5.1  of  The 
Enstrom  Helicopter  Corporation  Service 
Directive  Bulletin  No.  0083,  dated  )uly  16 
1993. 

(b)  If  the  shaft  is  found  with  composite- 
wrapping  separation,  corrosion,  red  color 
residue  or  cracks  during  the  inspections  in 
paragraph  (a)  of  this  AD.  remove  the  shaft 
fixim  further  service  and  install  an  airworthy 
shaft,  P/N  28-13140-11  or  P/N  28-13104-1. 

(c)  If  main  rotor  (M/R)  vibrations  occur  that 
cannot  be  corrected  with  track  and  balance 
procedures;  or,  if  M/R  track  and  balance 
procedures  are  required  more  than  once, 
replace  the  shaft  with  an  airworthy  shaft,  P/ 
N  28-13140-11  or  P/N  28-13104-1,  before 
further  flight. 

(d)  Within  the  next  10  hours'  time-in- 
service,  or  at  the  next  annual  inspection  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  remove  the  shaft,  P/N  28-13183, 
and  install  an  airworthy  shaft,  P/N  28- 
13140-11  or  P/N  28-13104-1. 

(e)  Installation  of  airworthy  shafts,  P/N  28- 
13140-11  or  P/N  28-13104-1,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Chicago  Aircraft  Certification  Office,  2300 
East  Devon  Avenue,  room  232,  Des  Plaines. 
IL  60018.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Chicago  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Chicago  Aircraft 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  only  paragraphs  (a)  and  (d) 
of  this  AD  can  be  accomplished. 

(h)  The  inspection,  removal  and 
replacement  shall  be  done  in  accordance 
with  The  Enstrom  Helicopter  Corporation 
Service  Directive  Bulletin  No.  0083,  dated 
)uly  16. 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  The  Enstrom  Helicopter 
Corporation.  Twin  County  Airport,  P.O.  Box 
490,  Menominee,  Michigan  49858.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Boulevard,  room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(i)  This  amendment  becomes  effective 
January  28,  1994,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  93-15-10, 
issued  August  3, 1993,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  December 
3, 1993. 

James  D.  Erickson, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc.  94-141  Filed  1-12-94;  8:45  am] 
BILLINQ  CODE  4910-1»-P 


14  CFR  Part  39 

[Docket  No.  93-NM-137-AD;  Amendment 
39-8778;  AD  93-25-14] 

Airworthiness  Directives;  SAAB- 
Scanla  Model  SF340A  and  SAAB  340B 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  Tills  amendment  adopts  a 
new  air^vorthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Model  SF.'?40A  and  SAAB  340B  .series 
airplanes,  that  requires  replacement  of 
the  left-  and  right-hand  AC  generator 
control  relays  with  new  relays  at  the 
generator  control  positions.  This 
amendment  is  prompted  by  reports  that 
in-service  AC  genorator  control  relays, 
specifically  used  for  generator  transfer 
functions,  have  failed  where  the  main 
contacts  arced.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
AC  electrical  power,  and  local  area 
damage  that  may  lead  to  further 
electrical  failures  and  smoke  in  the 
cockpit. 

DATES:  Effective  February  14, 1994. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14,  1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft-om  SAAB-Scania  AB,  SAAB  Aircraft 
Support  Product.  S-581.88,  Linkdping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  SAAB-Scania 
Model  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  September  14, 1993  (58  FR 
48010).  That  action  proposed  to  require 
replacement  of  the  left-  and  right-hand 
AC  generator  control  relays,  part 
number  (P/N)  SM15CXD1,  with  new 
relays,  P/N  SM15CXD4,  at  the  generator 
control  positions  (7XA/8XA). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  200  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2.5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $27,500.  or  $137.50  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distrilHition  of  powo'  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in ' 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,-  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  "ADDRESSES." 

List  of  Sobjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adt^tion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by    . 
adding  the  following  new  airworthiness 
directive: 

93-25-14  SAAB-Scania:  Amendment  39- 
8778.  Docket  93-NM-137-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  004  through  159 
inclusive;  and  Model  SAAB  340B  series 
airplanes,  serial  numbers  160  through  325 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  AC  electrical  power,  and 
local  area  damage  tliat  may  lead  to  further 
electrical  failures  and  smoke  in  the  cockpit, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  left-  and  right-hand 
AC  generator  control  relays,  part  number  (P/ 
N)  SM15CXD1,  with  new  relays,  P/N 
SM15CXD4,  8t  generator  control  positions 
7XA  and  8XA,  in  accordance  with  SAAB  340 
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Service  Bi  Iletin  SAAB  340-24-022,  dated 
October  2  ,  1992. 

(b)  As  o  the  effective  date  of  this  AD,  no 
person  shi  Jl  install  an  AC  generator  control 
relay,  P/N  SMlSCXDl.  at  generator  control 
positions  'XA  or  8XA  on  any  airplane. 

(c)  An  a  temative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  tn  acceptable  level  of  safety  may  be 
used  if  apiproved  by  the  Manager, 
Standardi^tion  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  sublet  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector  J  who  may  add  comments  and  then 
send  it  to  ue  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  coiKeming  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  rom  the  Standardization  Branch, 
ANM-lli 

(d)  Spe^al  flight  permits  may  be  issued  in 
accordande  with  FAR  21.197  and  21.199  to 
operate  thie  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  replacement  shall  be  done  in 
accordant  e  with  SAAB  340  Service  Bulletin 
SAAB  34<  1-24-022,  dated  October  21, 1992. 
This  incoi  poration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  ii  i  accordance  with  5  U.S.C.  552(a) 
and  1  CFl  part  51.  Copies  may  be  obtained 
from  SAj^  B-Scania  AB,  SAAB  Aircraft 
Support  I  roduct,  S-581.88,  Linkoping, 
Sweden.  (  x}pies  may  be  inspected  at  the 
FAA,  Tra  isport  Airplane  Directorate,  1601 
Lind  Avei  lue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Si  reet,  NW.,  suite  700,  Washington, 


DC. 


(f)  This  amendment  becomes  effective  on 


February 


14, 1994. 


14CFR  >art39 


[Docket 
39-8790; 


Issued  i  n  Renton,  Washington,  on 
Decembei  21, 1993. 
James  V.  )evaay. 

Acting  Mt  nager,  Transport  Airplane 
Directora  e.  Aircraft  Certification  Service. 
IFR  Doc. !  4-831  Filed  1-12-94;  8:45  am) 
BILUNG  CO  X  4S10-13-P 


to 


93-NM-224-AD;  Amendment 
AD  94-01-08] 


Airwortt  iness  Directives;  McDonnell 
Dougiaa  Model  DC-8  and  C-9  (Military) 
Series  A  Irplanes 

AGENCY:  Federal  Aviation 
Admini!  tration,  IXTT. 
ACTION:  'inal  rule;  request  for 
commen  ts. 


SUMMAR1 :  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicab  le  to  certain  McDonnell 
Douglas  Viiodel  DC-9  and  C-9  (military) 
series  ai  planes.  This  action  requires 
inspectii  tns  to  detect  cracking  in  the 
ventral  t  fi  pressure  bulkhead,  and 


JMI 


repair,  if  necessary.  This  amendment  is 
prompted  by  reports  of  cracking  foimd 
in  the  ventral  aft  pressure  bulkhead  on 
several  airplanes.  The  actions  specified 
in  this  AD  are  intended  to  prevent  the 
propagation  of  cracks  in  the  ventral  aft 
pressure  bulkhead,  which  could  lead  to 
failure  of  the  bulkheitd  and  subsequent 
rapid  decompression  of  the  airplane. 
DATES:  Effective  January  28, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  28, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  14, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  Na  93-NM- 
224-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  intbrmation  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.  O. 
Box  1771,  Long  Beach,  California 
90846-0001,  Attention:  Business  Unit 
Manager,  Technical  Publications,  Cl- 
HDR  (54-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  IDirectorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate,  3229  East  Spring  Street, 
Long  Beach.  California;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Y.  J.  Hsu.  Airframe  Branch. 
ANM-120L.  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5325;  fax 
(310) 988-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  recently  received  reports  of  cracking 
foimd  in  the  ventral  aft  pressure 
bulkhead  on  several  McDonnell  Douglas 
Model  DC-9  series  airplanes.  Two 
operators  reported  finding  fatigue  cracks 
on  four  airplanes  in  both  the  left-  and 
right-hand  side  ventral  aft  pressure 
bulkhead  web  and  doublers,  between 
water  lines  (stations)  Z=43.0O0  and 
Z=74.000.  The  length  of  the  reported 
cracks  found  in  the  webs  ranged  from  5 
inches  to  48  inches.  The  webs  of  each 
of  the  cracked  bulkheads  on  the  subject 
airplanes  were  made  of  2014-T6 
material  and  were  0.042  inch  thick.  It  is 
suspected  that  fatigue  is  the  cause  of  the 
cracks.  The  affected  airplanes  had 


accumulated  between  73,803  and  83,760 
landings  at  the  time  of  the  crack 
findings.  In  each  case,  the  cracking  was 
found  during  inspections  that  were 
outside  of  the  operator's  normal 
maintenance  program  schedule. 
Currently,  there  is  no  requirement  for 
regular  inspection  of  the  affected  area  of 
the  bulkhead.  Cracking  in  the  ventral  aft 
pressure  bulkhead  web  or  doublers,  if 
allowed  to  propagate  to  a  critical  length, 
could  lead  to  failure  of  the  bulkhead, 
extensive  structural  damage,  and 
subsequent  rapid  decompression  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A53-264.  dated  December  22. 
1993,  that  describes  procedures  for 
conducting  repetitive  visual,  low 
frequency  eddy  current,  and  high 
frequency  eddy  current  inspections  to 
detect  cracking  in  the  ventral  aft 
pressure  bulkhead.  The  area  of 
inspection  includes  the  upper  left  and 
right  sides  of  the  ventral  aft  pressure 
bulkhead  in  the  area  of  the  finger 
doublers  and  web  between  stations 
Z=34.000  and  Z=74.000,  fit)m  the  edge 
of  the  ventral  doorway  outboard  and 
upward  along  the  edge  of  the  doublers. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  DC-9  and  C-9 
(military)  series  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  the  ventral  aft 
pressure  bulkhead  due  to  cracking.  This 
AD  requires  repetitive  visual,  low 
frequency  eddy  current,  and  high 
frequency  eddy  current  inspections  to 
detect  cracking  in  the  ventral  aft 
pressure  bulkhead.  These  inspections 
are  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  Any  cracks  found 
are  required  to  be  repaired,  prior  to 
further  flight,  in  accordance  with  a 
method  approved  by  the  FAA. 
Additionally,  operators  are  required  to 
submit  a  report  of  initial  inspection 
findings  to  the  FAA. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 


for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether, 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-^srM-224-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emei^ncy  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emer^gency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 


of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  RegulationsLas 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

04-01-08  McDoonell  Douglas:  Amendment 
39-8790.  Docket  93-NM-224-AD. 

Applicability.  Model  DC-9  and  C-9 
(military)  series  airplanes,  as  listed  in 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A53-264,  dated  December  22, 1993; 
equipped  with  a  ventral  aft  pressure 
bulkhead  web  composed  of  2014-T6  material 
that  is  0.042  inch  thick;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  aft  pressure 
bulkhead  due  to  cracking,  accomplish  the 
following: 

(a)  For  airplanes  on  which  the  procedures 
specified  in  McDonnell  Douglas  IX>-9 
Service  Bulletins  53-26  and  A53-144,  or 
production  equivalent,  have  not  been 
accomplished  (Group  I  airplanes):  Upon  the 
accumulation  of  50,000  total  landings,  or 
within  30  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  conduct  an 
initial  visual,  low  frequency  eddy  current, 
and  high  frequency  eddy  current  inspection 
to  detect  cracks  in  the  ventral  aft  pressure 
bulkhead,  in  accordance  with  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A53- 
264,  dated  December  22, 1993. 

(1)  If  no  crack  is  detected  during  any  of  the 
inspections,  repeat  these  inspections  at 
intervals  not  to  exceed  1,500  landings. 

(2)  If  any  crack  is  detected  during  any  of 
(he  inspections,  prior  to  further  flight,  repair 
in  accordance  with  a  method  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate. 

(b)  For  airplanes  on  which  the  procedures 
specified  in  McDonnell  Douglas  DC-9 
Service  Bulletins  53-26  and  A53-144,  or 
production  equivalent,  have  previously  been 
accomplished  (Group  II  airplanes):  Upon  the 
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•oammhtkn  of  604)00  total  landingi,  or 
withia  60  days  aitar  the  ofhcthn  date  of  this 
AD.  whichever  occun  later,  conduct  aa 
initial  visual,  low  frequency  eddy  cunent, 
and  high  frequency  eddy  current  inspection 
to  detect  cracks  in  the  ventral  afi  pressure 
bulkhead,  in  accordance  with  McDonnell 
Douglas  DC-9  Alen  Service  Bulletin  A53- 
264,  dated  December  22, 1993. 

(1)  If  no  crack  is  detected  diving  any  of  the 
inspections,  repeat  these  inspections  at 
intervals  not  to  exceed  1,500  landings. 

(2)  If  any  crack  is  detected  during  any  of 
the  inspections,  prior  to  further  flight,  repair 
in  accordance  with  a  method  approved  by 
the  Manager,  Los  Angeles  ACX),  FAA, 
Transport  Airplane  Directorate. 

(c)  Within  10  calendar  days  after 
accomplishing  the  initial  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD,  as 
applicable,  submit  a  report  of  inspection 
fmdings,  both  positive  and  negative,  to  the 
Manager,  Los  Angles  AGO,  FAA,  Transport 
Airplane  Directorate,  3229  East  Spring  Street, 
Long  Beach.  California  90606-2425;  fax  (310) 
988-5210.  The  report  must  include  the 
following  information: 

(1)  Factory  serial  number  of  the  airplane; 

(2)  Total  time  and  flight  cycles  on  the 
airplane: 

(3)  A  detailed  description  of  the 
discrepancy  finding; 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  appiroved  by  the  Manager,  Los 
Angeles  ACO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACX). 

Note:  Information  omtceroing  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  iarued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A53-264,  dated 
December  22, 1993.  This  incorporation  by 
reference  was  approved  by  Ae  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  P.  O.  Box  1771,  Long  Beach, 
California  90846-0001,  Attention:  Business 
Unit  Manager,  Technical  Publications,  Cl- 
HDR  (54-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington:  or  at 
the  Los  Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate.  3229 
East  Spring  Street,  Long  Beach,  California;  or 
at  the  Of&ce  of  the  Federal  Renter,  600 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(g)  This  amendment  becomes  effective  on 
January  28, 1994. 


Issued  %i  RBDton,  Wariuogtoa,  on  January 
3,1994.    ' 
Danell  M.  PedenoD, 

Acting  M  inagar.  Transport  AirjJane 
Directora  e,  Aircroft  Certification  Service. 
(FR  Doc.  I  4-^45  Filed  1-12-94;  6:45  am] 
BILUNG  CO  BC  4aiO-tS-U 


14CFRpart99 

[DoclM  llo.  9»-8W-02-AD;  Amdt  3»-8738; 
AD9»-2:-04] 

Ainvortttiness  Directives;  Societe 
Nationale  Industrielle  Aerospatiaie  and 
France  Model  SE  3160.  SA 
315B,  SA  316B,  SA  316C.  and  SA  319B 
Series  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  final  rule. 


•N^ 

ARt: 
iinifc 


SUMMARt:  This  amendment  adopts  a 
new  ainiforthiness  directive  (AD), 
applicable  to  certain  Sodete  Nationale 
Industri*Ile  Aerospatiale  and 
Eurocopter  France  Model  SE  3160.  SA 
315B,  SA  316B,  SA  316C,  and  SA  319B 
series  helicopters,  that  requires 
installation  of  a  supplemental  outside 
air  temppratiue  (OAT)  and  velocity 
never  exceed  (Vne)  airspeed  limitation 
flip  chai^  placard  for  use  in  cold 
temperahue  operations  and  use  of  a  new 
flight  manual  supplement.  This 
amendnjent  is  prompted  by  several 
reports  qf  excessive  main  rotor 
vibratioiks  and  associated  cyclic  and 
coUecti>^  control  feedback  forces 
occurrin ;  under  conditions  of  high 
altitude,  high  gross  weight,  cold 
tempera  lues,  and  high  flight  speeds 
when  th  i  helicopter  is  equipped  with  a 
certain  design  main  rotor  blade.  The 
actions  $pecified  by  this  AD  are 
intended  to  prevent  excessive  main 
rotor  vilvations  that  could  result  in 
failure  of  rotor  system  components,  and 
subsequent  loss  of  control  of  the 
helicopt^. 

DATES:  Affective  February  17, 1994. 
The  incorporation  by  reference  of 
certain  ]  lublications  listed  in  the 
regulati(  >ns  is  approved  by  the  Director 
of  the  F(  deral  Register  as  of  February 
17. 199^  . 

AOOftESSES:  The  service  information 
referenc^  in  this  AD  may  be  obtained 
from  Lei  "Blades"  de  llieUcoptere. 
Ltd.,  51^2  Greencrest  Road,  La  Canada 
Flintridge,  California  91011.  This 
information  may  he  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Office  of  the  Assistant  Chief  Counsel, 
4400  Bli  le  Mound  Road,  BIdg.  3B,  room 
158,  Foi  t  Worth,  Texas;  or  at  the  Office 
of  the  F(  ideral  Register,  800  North 


JMI 


Capitol  Street  NW.,  stiite  700, 
Washington,  DC. 

rOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lirio  Liu,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street.  Long  Beach, 
California  90806-2425,  telephone  (310) 
988-5229,  fax  (310)  988-5210. 
8UPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Societe  Nationale 
Industrielle  Aerospatiale  and 
Eurocopter  France  Model  SE  3160,  SA 
315B.  SA  316B,  SA  3ieC,  and  SA  319B 
series  helicopters  when  equipped  with 
certain  main  rotor  blades  was  published 
in  the  Federal  Register  on  June  7, 1993 
(58  FR  31922).  That  action  proposed  to 
require  (1)  installation  of  a 
supplen^ntal  outside  air  temperature 
(OAT)  and  velocity  never  exceed  (Vne) 
flip  chart  placard  that  applies  to  cold 
temperature  operations  and  (2)  use  of  a 
new  flight  mAmial  supplement 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  cxf  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

The  only  commenter  states  that  the 
problem  cotild  be  alleviated  and  it 
wotild  be  imnecessary  to  issue  the  AD 
if  common  sense  were  used  and  if 
airspeed  was  promptly  reduced  when 
experiencing  excessive  vibrations.  The 
FAA  concurs  with  the  comment  that 
slowing  the  helicopter  will  alleviate  the 
condition  but  maintains  that  an  AD  is 
still  necessary.  The  FAA  beUeves  that 
mandatory  adherence  to  reduced 
airspeeds  is  necessary  to  avoid 
excessive  vibration  and  possible  fatigue 
damage  to  rotor  s)rstem  components. 
The  AD  requires  pilots  to  comply  with 
a  Rotorcrafl  FUght  Manual  (RFM) 
supplement  dated  November  25, 1992, 
and  a  new  OAT  and  Vne  airspeed 
limitation  flip  chart  placard.  This 
procedure  is  consistent  with  the  "cold 
temperature"  airspeed  limitations 
approved  during  many  rotorcraft 
certification  programs. 

After  carehil  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  only  editorial 
changes.  The  FAA  has  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

The  FAA  estimates  that  35  heUcopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
workhour  per  heUcopter  to  accomphsh 
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the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  workhotir. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,925. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
Safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AD  93-23-04    Societe  Nationale  Industrielle 
Aerospatiale  and  Eurocopter  France: 

Amendment  39-6738.  Docket  Number 

93-SW-02-AD. 
Applicability:  Model  SE  3160,  SA  315B,  SA 
316B.  SA  316C,  and  SA  319B  series 
helicopters  equipped  with  main  rotor  blades, 
part  number  (P/N)  LOM3160-100  installed  in 
accordance  with  Supplemental  Type 


Certificate  (STQ  No.  SH778GL,  certificated 
in  any  category. 

Compliance:  Required  within  25  hours' 
time-in-service  after  the  effective  date  of  this 
airworthiness  directive  (AD),  unless 
accomplished  previously. 

To  prevent  excessive  main  rotor  vibrations 
that  could  result  in  failure  of  rotor  system 
components,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Install  an  outside  air  temperatiue  (OAT) 
and  velocity  never  exceed  (Vut)  airspeed 
limitation  flip  chart  placard,  P/N  LOM3160- 
151,  on  top  of  the  instrument  panel 
immediately  to  the  right  of  the  existing  Vne 
placard,  using  velcro  strips  as  described  in 
Les  "Blades"  De  L'Helicoptere,  Ltd.  Service 
Information  Letter  No.  1-11-92A,  dated 
December  3, 1992. 

(b)  After  compliance  with  paragraph  (a)  of 
this  AD,  operate  the  helicopter  in  accordance 
with  the  Helicopter  Flight  Manual 
Supplement,  approved  and  dated  November 

25. 1992,  that  is  applicable  to  helicopters 
modified  in  accordance  with  STC  SH778GL 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Transport  Airplane  Directorate,  3229  East 
Spring  Street,  Long  Beach,  California  90806- 
2425.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
Aircraft  CertificaUon  OfBce. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Los  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished,  provided  the  indicated 
airspeed  is  limited  to  no  more  than  50  knots. 

(e)  The  installation  shall  be  done  in 
accordance  with  Les  "Blades"  de 
rHelicoptere,  Ltd.  Service  Information  Letter 
No.  1-11-92A,  dated  December  3, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  In 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Fart  51.  Copies  may  be  obtained  from  Les 
"Blades"  de  lUelicoptere.  Ltd..  5132 
Greencrest  Road,  La  Canada  Flintridge, 
California  91011.  Copies  may  be  inspected  at 
the  FAA,  Office  of  the  Assistant  Chief 
Counsel.  4400  Blue  Mound  Road,  bldg.  3B, 
room  158,  Fort  Worth,  Texas  76106;  or  at  the 
Office  of  the  Federal  Register,  600  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(f)  This  amendment  becomes  eHiective 
February  17, 1994. 

Issued  in  Fort  Worth,  Texas,  on  November 

12. 1993. 

Henry  A.  Annstrong, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  94-142  Filed  1-12-94;  8:45  am] 
BILLINQ  OOOC  4t10-1S-P 


14  CFR  Part  39 

Podiat  No.  93-NM-216-AD;  AmdL  39- 
8796;  AD  94-01-1^ 

Airworthiness  DlrecUvss;  Canadalr 
Modal  CL-600-2B19  (Regional  Jet) 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Canadair  Model 
CU600-2B19  (Regional  Jet)  series 
airplanes.  This  action  revises  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  require  that  both  integrated 
drive  generators  (IDG)  be  operational  for 
dispatch.  This  AD  also  requires 
repetitive  inspections  of  the  IDG  oil 
level,  and  replenishing  with  oil,  if 
necessary;  and,  for  certain  airplanes,  an 
inspection  of  the  oil  level,  and 
replacement  of  the  IDG  with  a 
serviceable  unit.  This  AD  also  specifies 
an  optional  terminating  action  for  the 
repetitive  inspections  and  AFM 
revision.  This  amendment  is  prompted 
by  reports  of  failures  of  the  IDG  constant 
speed  drive  (CSD)  on  Canadair  Model 
CL-600-2B19  series  airplanes.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  loss  of  engine  oil 
and  subseouent  engine  shutdown 
during  flight. 
DATES:  Efiiective  on  January  28, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  28, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  14, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
215-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
suite  700,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Electrical  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Canadair 
Model  CL-600-2B19  (Regional  Jet) 
series  airplanes.  Transport  Canada 
Aviation  advises  that  there  have  been 
four  reports  of  failures  of  the  integrated 
drive  generator  (IDG)  constant  speed 
drive  (CSD)  on  Canadair  Model  CL- 
600-2819  series  airplanes.  One  of  these 
incidents  resulted  in  engine  shutdown 
during  flight.  Investigation  revealed  that 
the  retaining  ring,  which  restrains  the 
CSD  input  shaft  bearing,  can  become 
unseated  from  its  positional  groove  on 
the  input  shaft.  This  condition  could 
result  in  loss  of  IDG  oil  and  subsequent 
disconnection  of  the  IDG.  In  addition, 
the  input  shaft  could  move  abnormally, 
which  could  cause  damage  to  the  engine 
seal.  This  condition,  if  not  corrected, 
could  result  in  loss  of  engine  oil  and 
subsequent  engine  shutdown  during 
flight. 

Bombardier  Inc.  has  issued  Canadair 
Regional  Jet  Alert  Service  Bulletin 
S.B.A601R-24-015,  Revision  "A,"  dated 
December  1, 1993,  that  describes 
procedures  for  repetitive  inspections  of 
the  IDG  oil  level,  and  replenishing  with 
oil,  if  necessary.  For  airplanes  on  which 
the  IDG  has  been  disconnected  during 
flight,  the  alert  service  bulletin 
describes  procedures  for  inspecting  the 
oil  level,  and  replacement  of  the  IDG 
with  a  serviceable  imit. 

The  alert  service  bulletin  also 
references  Canadair  Regional  Jet  Alert 
Service  Bulletin  S.B.A601R-24-016, 
Revision  "A,"  dated  December  3, 1993, 
which  describes  procedures  for 
accomplishment  of  a  modification  that 
would  terminate  the  repetitive 
inspections  and  AFM  revision.  The 
modification  involves  installing  a  new 
bearing  retainer  and  new  input  shaft 
bearings  in  the  CSD  units. 
Accomplishment  of  this  modification 
will  eliminate  the  loss  of  IDG  oil  and 
engine  oil. 

Transport  Canada  Aviation  classified 
these  alert  service  bulletins  as 
mandatory  and  issued  Canadian 
Airworthiness  Directive  CF-93-29, 
dated  December  3, 1993,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 


This  e  rplane  model  is  manufactured 
in  Cana(  a  and  is  type  certificated  for 
operatic  a  in  the  United  States  imder  the 
provisio  (is  of  Section  21.29  of  the 
Federal  \viation  Regulations  and  the 
applicat  le  bilateral  airworthiness 
agreeme  it.  Pursuant  to  this  bilateral 
airworti  iness  agreement.  Transport 
Canada ,  Vviation  has  kept  the  FAA 
informe^  of  the  situation  described 
above.  Tpe  FAA  has  examined  the 
findings;  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determimed  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States.    I 

Since  an  unsafe  condition  has  been 
identifiejd  that  is  likely  to  exist  or 
develop  Ion  other  airplanes  of  the  same 
type  deagn  registered  in  the  United 
States,  tais  AD  is  being  issued  to 
prevent  loss  of  engine  oil  and 
subsequent  engine  shutdown  during 
flight.  Tkis  AD  revises  the  Limitations 
Section  )f  the  FAA-approved  Airplane 
Flight  M  anual  (AFM)  to  require  that 
both  nx  's  be  operational  for  dispatch. 
This  AD  also  requires  repetitive 
inspecti(  ms  of  the  IDG  oil  level,  and 
replenis|iing  with  oil,  if  necessary. 
Additionally,  for  airplanes  on  which  the 
DDG  has  been  disconnected  during 
flight,  this  AD  requires  replacement  of 
the  IDG  with  a  serviceable  unit.  The 
inspections  and  replacement  are 
requiredlto  be  accomplished  in 
accordance  with  Canadair  Regional  Jet 
Alert  Sei  vice  Bulletin  S.B.A601R-24- 
015,  des(  ribed  previously. 

In  add  tion,  this  AD  provides  an 
optional  terminating  modification, 
which,  if  accomplished,  would 
terminal  s  the  repetitive  oil  level 
inspecti<  ns  and  the  AFM  revision. 

This  is  considered  to  be  interim 
action.  1  le  FAA  is  considering  further 
rulemak  ng  action  to  require 
accompl  shment  of  the  optional 
terminat  ng  modification  specified  in 
this  AD.  ^owever,  the  proposed 
compliaiice  time  for  the  modification  is 
sufficiently  long  so  that  notice  and 
opportui  ity  for  pubUc  comment  would 
not  be  in  practicable. 

Since  1 1  situation  exists  that  requires 
the  imm(  diate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportui  ity  for  prior  public  comment 
hereon  a  -e  impracticable,  and  that  good 
cause  ex  sts  for  making  this  amendment 
effective  in  less  than  30  days. 

Commen  ts  Invited 

Althoijgh  this  action  is  in  the  form  of 
I  that  involves  requirements 
flight  safety  and,  thus,  was  not 
by  notice  and  an  opportunity 
comment,  comments  are 


a  final 
affecting 
precedet 
for  publi 
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invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  E)ocket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
vmder  the  caption  "ADDRESSES."  All 
commiuiications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  v\rith  the  substance  of  this  AD 
wdll  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follovtdng 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-215-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determmed  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
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Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  a^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-01-14  Canadair  Limited:  Amendment 
39-8796.  Docket  93-NM-215-AD. 

Applicability:  Model  CL-600-2B19 
(Regional  )et)  series  airplanes,  serial  numbers 
7003  through  7028  inclusive,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  engine  oil  and 
subsequent  engine  shutdown  during  flight, 
accomplish  the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  add  the  following  to  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM).  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM.  This  AFM  revision  may  be 
removed  from  the  AFM  if  the  optional 
terminating  action  specified  in  paragraph  (d) 
of  this  AD  is  accomplished. 

Both  integrated  drive  generators  must  be 
operational  for  dispatch.  Note:  This  overrides 
the  current  applicable  Master  Minimum 
Equipment  List  (MMEL)  requirement. 

(b)  For  airplanes  on  which  the  IDG  has 
been  disconnected  during  flight:  Prior  to 
further  flight,  inspect  the  integrated  drive 
generator  (IDG)  oil  level  in  accordance  with 
Canadair  Regional  Jet  Alert  Service  Bulletin 
S.B.A601R-24-015,  Revision  A,'  dated 
December  1, 1993. 

(1)  If  the  oil  level  is  on  or  below  the  "ADD" 
mark,  prior  to  further  flight,  replace  the  IDG 
with  a  serviceable  unit  in  accordance  with 
Canadair  Regional  Jet  Alert  Service  Bulletin 
S.B.A601R-24-015,  Revision  'A,'  dated 
December  1. 1993,  ta  modify  the  IDG  ia 
accordance  with  Canadair  RiBgional  Jet  Alert 
Saivke  BuUetio  &B.A601R-24-016. 
Revision  'A.'  datad  December  3, 1993. 


(2)  If  the  oil  level  is  above  the  "ADD" 
mark,  replace  the  IDG  with  a  serviceable  unit 
in  accordance  with  Canadair  Regional  Jet 
Alert  Service  Bulletin  S.B.A601R-24-015, 
Revision  'A,'  dated  December  1, 1993,  or 
modify  the  IDG  in  accordance  with  Canadair 
Regional  Jet  Alert  Service  Bulletin 
S.B.A601R-24-016,  Revision  'A.'  dated 
December  3. 1993.  The  action  shall  be 
accomplished  prior  to  further  flight,  except 
that  a  special  flight  permit  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  in  order  to 
comply  with  the  requirements  of  this 
paragraph,  provided  that  the  IDG  remains 
disconnected. 

(c)  Within  14  days  after  the  effective  date 
of  this  AD,  inspect  the  IDG  oil  level  in 
accordance  with  Canadair  Regional  Jet  Alert 
Service  Bulletin  S.B.A60aR-24-C15, 
Revision  "A,"  dated  December  1, 1993.  If  the 
oil  level  is  on  or  below  the  "ADD"  mark, 
prior  to  fiirther  flight,  replenish  with  oil  in 
accordance  with  the  service  bulletin.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  30  hours  time-in-service. 

(d)  Modification  of  the  IDG  in  accordance 
with  Canadair  Regional  Jet  Alert  Service 
Bulletin  S.B.A601R-24-016.  Revision  'A,' 
dated  December  3, 1993,  constitutes 
terminating  action  for  the  requirements  of 
this  AD.  If  this  modification  is  accomplished, 
the  AFM  revision  required  by  paragraph  (a) 
of  this  AD  shall  be  removed  from  the  AFM. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  ANE-170. 
FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  therNew  York  ACO. 

(f)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Canadair  Regional  Jet  Alert  Service 
Bulletin  S.B.A601R-24-015,  Revision  'A,' 
dated  December  1, 1993,  and  Canadair 
Regional  Jet  Alert  Service  Bulletin 
S.B.A601R-24-016.  Revision  'A,'  dated 
December  3, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  &t>m  Bombardier,  Inc..  Bombardier 
Regional  Aircraft  Division,  Ganatt  Boulevard. 
Downsview,  Ontario  M3K 1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington:  or  at  the 
FAA.  EngiiM  and  PropeUor  Diractocate.  New 
York  Aircnft  Certification  0£Bc«.  181  South 
Franklin  Avenue,  Valley  Stream.  New  York; 


or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW.,  suite  700. 
Washington,  DC 

(h)  This  amendment  becomes  eflective  on 
January  28, 1994.  IT 

Issued  in  Renton,  Washingtoih  on  January 
5,1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-583  Filed  1-12-94;  8:45  am] 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

17CFRPart30 

Foreign  Option  Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  Overnight  Option  contracts 
on  the  10- Year  Australian  Treasury 
Bond,  3- Year  Australian  Treasury  Bond 
and  the  All-Ordinaries  Share  Price 
Index  futures  contracts  traded  on  the 
Sydney  Futures  Exchange  Limited 
("SFE")  to  be  offered  or  sold  to  persons 
located  in  the  United  States.  This  Order 
is  issued  piu^uant  to:  Commission  rule 
17  CFR  30.3(a).  which  makes  it 
unlawful  for  any  jierson  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product 
until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be 
offered  or  sold  in  the  United  States;  and 
the  Commission's  Order  issued  on  July 
20, 1988,  (53  FR  28832,  (July  29.  1988), 
authorizing  certain  option  products 
traded  on  SFE  to  be  offered  or  sold  in 
the  United  States. 
EFFECTIVE  DATE:  January  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Rosenfeld,  Esq.,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.  Washington.  DC  20581. 
202-254-8955. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 

Order  Under  Commission  Rule 
S  30.3(a)  Permitting  Overnight  Option 
Contracts  on  the  10- Year  Australian 
Treasury  Bond.  3-Year  Australian 
Treasury  Bond  and  All-Ordinaries  Share 
Price  Index  Futures  Contracts  Traded  on 
the  Sydney  Futtires  Exchange  Limited  to 
be  Offered  or  Sold  in  the  United  States. 
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By  Order  issued  on  July  20,  1988 
("Initial  Order"),  the  Commission 
authorized,  pursuant  to  Commission 
rule  §  30.3(a),'  certain  option  products 
traded  on  the  Sydney  Futures  Exchange 
Limited  ("SFE")  to  be  offered  or  sold  in 
the  United  States.  53  FR  28832  (July  29, 
198P).  Among  other  conditions,  the 
Initial  Order  specified  that: 

Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
therfunder,  *  *  *  no  offer  or  sale  of  any  SFE 
option  product  in  the  United  States  shall  be 
made  until  thirty  days  after  publication  in 
the  Federal  Register  of  notice  specifying  the 
particular  option(s)  to  be  offered  or  sold 
pursuant  to  this  Order  •   *   •  . 

By  letter  dated  November  24,  1993, 
the  SFE  requested  that  the  Commission 
supplement  its  previous  orders 
authorizing  certain  SFE  options  to  be 
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offered  or  (  old  to  persons  in  the  United 
States,2  by  also  authorizing  SFE 
Overnight  Dptions  on  10- Year 
Australian  Treasury  Bond,  3-Year 
Australian  Treasury  Bond  and  the  All 
Ordinaries  Share  Price  Index  futures 
contracts,  i  vhich  are  traded  on  the 
Sydney  Fu  ures  Exchange  Computerized 
Overnight  vlarket  ("SYCOM"),  SFE's 
overnight  ( lectronic  trading  system,  to 
be  offered  )r  sold  to  persons  located  in 
the  United  States. 

Ovemiglt  Options  are  described  by 
the  SFE  as  short  term  options  which 
provide  in  ^estors  with  a  means  of 
hedging  om  ernight  risk  exposure.  The 
primary  di  ference  between  Overnight 
Options  an  d  other  existing  SFE  options 
is  that  Ove  might  Options  have  a 
lifespan  th  Jt  is  valid  only  for  the 
duration  o  a  single  SYCOM  trading 

Con  tract  Specifications 


Options  on  10-year  Treasury  bond  futures 


Trading  unit 

One  Sydney  Futures  Exchange  (SFE)  ten  year  treasui  ^ 
bond  futures  contract  of  A$1 00,000  notional  value. 
Trading  hours: 

Coincide  with  Sydney  Futures  Exchange  Computerize] 

Overnight  Market  (SYCOM)  trading  session  (present!  ^ 

4:40  p.m.  to  4:00  a.m.). 

Contract  monttis: 

March,  June,  September,  December  (at  present  only  U 
tures  front  month  is  traded). 
Strike  price  interval: 

0.01%  at-the-nx)ney  (latest  futures  settlement  price)  an  1 
four  above  and  four  below. 
Minimum  price  luctuation: 

0.005%  of  notional  value  (approx.  A$37.00)  


Expiratk>n: 

CoTKlusion  of  each  SYCOM  trading  session 

Style: 

European  (exercise  only  at  expiration)  

Trading  medium: 

SYCOM 

Premiums: 

Multiples  of  0.005%  per  annum  

Settlement 

The  arithmetical  mean  of  bid  and  ask  quotations  in  thfe 
underlying  futures  contract  taken  at  the  times  of  8:3  > 
a.m.,  8:34  a.m.,  8:36  a.m.,  8:38  a.m.  and  8:40  a.n' 
rounded  to  the  nearest  multiple  of  0.005%.  This  price 
then  used  to  determine  which  strikes  are  automatical^ 
exercised. 


'  Commission  rule^  30.3(a)  makes  it  unlawful  for 
any  person  to  engage  in  the  offer  or  sale  of  a  foreign 
option  product  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be  offered  or  sold 
in  the  United  States. 

J  See  53  FR  28832  (July  29, 1988)  (options  on  90- 
day  Bank  Accepted  Bills,  10- Year  Treasury  Bonds 
and  Australian  Dollars  futures  contracts);  53  FR 


30673  (Augus 
Treasury  Bon  I 
(October  15, 
Price  Index  futures 

'  As  noted 
authorized,  sijbject 
offer  or  sale 
year  Australian 


session  (currently  4:40  p.m.  to  4  a.m.). 
Moreover,  Overnight  Options  are 
European  style  options  (i.e.,  exercise 
possible  only  at  expiration)  and  are^ 
traded  exclusively  on  SYCOM.  Finally, 
the  strike  prices  used  for  Overnight 
Options  differ  from  the  strike  price 
intervals  set  for  existing  SFE  options. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a]  and  the  Commission's 
Initial  Order  issued  on  July  20, 1988  and 
subject  to  the  terms  and  conditions 
specified  therein,  the  Commission 
hereby  authorizes  SFE's  Overnight 
Options  on  the  10- Year  Treasury  Bond, 
3-Year  Treasury  Bond  and  All 
Ordinaries  Share  Price  Index  futures 
contracts  to  be  offered  or  sold  to  persons 
located  in  the  United  States  effective  as 
of  the  date  of  publication  of  this  Order 
in  the  Federal  Register. ' 


Options  on  3-year  Treasury  bond  futures 


One  SFE  three  year  treasury  bond  futures 
contract  of  A$1 00,000  notional  value. 

Same  , 

Same  

Same  

0.01%  (approx.  A$28.00)  '. 

Same 

Same 

Same 

Same 

Same  except  rounded  to  nearest  multiple  of 
0.01%. 


Options  on  all-ordinaries  share 
price  index  futures 


A$25  times  the  index. 


Same. 


Same. 


5pts,  AIM,6+.6-. 


0.1  All-Ordinaries  Index  points 
(AS25). 

Same. 

Same. 

Same. 

0.1  index  points. 

The  arithmetical  mean  of  bid 
arxl  ask  quotations  in  ttie 
underlying  futures  contract 
taken  at  the  time  of  9:55 
a.m.,  9:56  a.m.,  9:57  a.m., 
9:58  a.m.,  9:59  a.m.,  10:00 
a.m..  10:01  a.m.,  10:02  a.m., 
10:03  a.m.,  10:04  am.  and 
10:05  a.m.,  rounded  to  the 
nearest  multiple  of  0.1  point 
This  price  is  then  used  to 
detenrtine  which  strikes  are 
automatically  exercised. 


15. 1988)  (options  on  3- Year 
futures  contracts):  and  56  FR  51650 
1 991)  (options  on  All-Ordinaries  Share 
contracts), 
ve,  the  Commission  previously 
to  a  30-day  waiting  period,  the 
SFE  option  contracts  on  3-  and  10- 
Treasury  Bond  and  All  Ordinaries 


Share  Price  Index  futures  contracts.  See  n.2.  The 
current  request  of  the  SFE  would  essentially  trade 
similar  option  contracts,  differing  primarily  only  as 
to  duration  of  contract,  exercise  and  strike  price. 
Under  such  circumstances,  the  Commission 
Iwlieves  that  a  30-day  waiting  period  is  not 
necessary. 


List  <rf  Subjects  in  17  CFR  Part  30 

Conunodity  futures,  Commodity 
options.  Foreign  transactions. 

Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 


PART  30-f  OREIGN  FUTURES  AND 
FOREIQN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 


Anthortty:  Sees.  2(aKlKA).  4, 4c,  and  8a  of 

the  Commodity  Exchange  Act,  7  U.S.C  2,  ft. 
6c  and  12a. 

2.  Appendix  B  to  part  30  is  amended 
by  adc^g  the  following  entry  after  the 
existing  entries  for  "Sydney  Futiues 
Exchange"  to  read  as  follows: 


Appendix  B  to  Part  30.— Option  Contracts  Permitted  To  Be  Offered  or  Sold  in  the  U.S.  Pursuant  to 

§  30.3(A) 


Exchange 


Type  of  contract 


FR  date  and  citation 


Sydney  Futures  Exchange 


Overnight  Options  on  10-Year  Treasury  Bond,  3-Year  Treasury    January  13,  1994;  59  FR 
Bond  and  the  All-Ordinaries  Share  Price  Index  futures  contracts.        


Issued  in  Washington,  DC  on  January  6, 
1994. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  94-710  Filed  1-12-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  375 

P>ocket  No.  RM93-20-000.  Order  No.  564] 

Electronic  Filing  of  FERC  Form  No.  1 
and  Delegation  to  Chief  Accountant; 
Final  Rule 

Issued  December  30, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  Us 
regulations  to  provide  for  delegation  to 
the  Chief  Accoimtant  of  authority  to  act 
on  requests  for  waiver  of  the  FERC  Form 
No.  1  and  the  FTIRC  Form  No.  1-F  fiUng 
requirements.  This  will  expedite  the 
processing  of  such  requests. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mattingly  (Legal  Information), 
Electric  Rates  and  Corporate  Regulation, 
Office  of  the  General  Coimsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE., Washington, 
DC  20426,  (202)  208-2070;  James  G. 
Baird  (Technical  Information),  Office  of 
Chief  Accountant,  Federal  Energy 
Regulatory  Commission,  810  First 
Street.  NE..  Washington.  DC  20426. 
(202)  219-2613. 


SUPPLEMENTARY  INFORMATION:  hi 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street,  NE,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  dociunents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  commimications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  the  Final  Rule  will  be 
available  on  OPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE, 
Washington,  DC  20426. 

L  Introduction 

On  July  23, 1993,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  notice  of  proposed  rulemaking 
(NOPR)'  in  which  the  Commission 
proposed  to  amend  18  CFR  Parts  141 
and  385  to  provide  for  the  electronic 
filing  of  FERC  Form  No.  1,  "Annual 
Report  of  Major  electric  utilities, 
licensees  and  others"  (Form  1).  The 
Commission  also  proposed  to  amend  18 
CFR  part  375  to  delegate  to  the  Chief 
Accovmtant  or  his  designee  the 
authority  to  act  on  requests  for  waiver 


of  the  Form  1  and  Form  1-F  2  filing 
requirements. 

The  Commission  is  issuing  separately 
in  this  docket  notice  of  its  intent  to 
delay  implementation  of  the  Form  1 
electronic  filing  requirement  pending 
development  and  testing  of  the 
necessary  software. 

In  this  order,  the  Commission  is 
adopting  a  final  rule  amending  its 
regulations  to  provide  for  the  delegation 
of  authority  to  the  Chief  Accountant  or 
his  designee  to  deny  or  grant  (in  whole 
or  in  part)  waiver  of  the  Form  1  and 
Form  1-F  filing  requirements.  The 
language  of  the  amendment  is  identical 
to  that  proposed  in  the  NOPR. 

n.  Reporting  Burden 

There  is  no  reporting  burden 
associated  with  the  delegation  of 
authority  to  the  Chief  Accountant  or  his 
designee. 

in.  Discussion  of  Comments 

Only  one  party,  American  Electric 
Power  System  (AEP),  commented  on  the 
proposal  to  delegate  authority  to  the 
Chief  Accoimtant  or  his  designee  to  rule 
on  Form  1  and  Form  1-F  waiver 
requests.  AEP  supports  the  proposal. 
The  Commission  finds  that  the  proposal 
is  reasonable.  Accordingly,  the  proposal 
will  be  adopted. 

IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  J 
requires  rulemakings  to  contain  either  a 
description  and  analysis  of  the  effect 
that  a  rule  will  have  on  small  entities  or 
to  certify  that  the  rule  will  not  have  a 
significant  economic  effect  on  a 


i 


)  58  FR  40606  Uuly  29, 1993):  IV  FERC  SUU.  k 
Regs.  1 32,498  (1S93). 


ipniC  Form  No.  1-F.  "Annual  Report  of 
Nonmajor  public  utilitiM  and  li< 
>  5  U.S.C  601-612. 
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substantial  number  of  small  entities.* 
Because  most  Form  1  and  Form  1-F 
respondents  do  not  fall  within  the 
detinition  of  small  entity,  the 
Commission  certifies  that  this  rule  will 
not  have  a  significaQt  economic  impact 
on  a  substantial  number  of  small 
entities. 

rv.  Information  Collection  Statement 

The  regulations  of  the  Office  of 
Management  and  Budget  (0MB]  ^ 
require  that  OMB  approve  certain 
information  and  recordkeeping 
requirements  imposed  by  an  agency.  In 
this  instance  the  rule  being  adopted 
does  not  impose  any  information  or 
recordkeeping  requirements,  and  there 
is  thus  no  need  to  obtain  OMB  approval. 
However,  the  Commission  is  sencfing  a 
copy  of  this  order  to  OMB  for 
information  purposes. 

V.  Environmental  Statement 

Commission  regulations  require  that 
an,  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.' 
However,  no  environmental 
consideration  is  necessary  for  actions 
that  are  procedural,  ministerial,  or 
internal  administrative  and  management 
actions,  programs  or  decisions,''  or  that 
are  proposals  for  legislation  or 
promulgation  of  ndes  that  are  clarifying, 
corrective,  or  procedural  or  that  do  not 
substantially  change  the  e^ect  of 
legislation  or  regulations  being 
amended."  The  final  rule  is  such  an 
action,  and.  accordingly,  no 
environmental  consideration  is 
necessary. 

VI.  Effective  Date 

This  final  rule  is  effective  February 
14. 1994. 

List  of  Subjects  in  18  CFR  Part  375 

Authority  delegations  (Government 
agencies),  Seals  and  insignia.  Sunshine 
Act. 

By  the  Commission. 
Lots  O.  Cashell. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  375  in  (±tapter 


I.  title  18 
asset 


«Se«  S  V.S.C.  601(3).  citing  to  Mctioti  3  of  the 
Small  Business  Act.  15  U.S.C  632.  which  defines 
a  "Bmall-business  concern "■  as  a  business  which  is 
independently  owned  and  operated  and  which  is 
not  dominant  in  its  field  of  opetation. 

>SCFRl32ai4. 

'Regulations  Implansanting  National 
Environmental  Policy  Act,  52  FR  47897  (Det  17, 
1987):  FERC  Stats,  ft  Regs.  Preambles  1886-90 
1 30.783  (1967). 

n8CFR3aa4(aNi). 

•lBCFR380.4(a)(2)(ii). 
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Code  of  Federal  Regulations, 
below. 


fori  1 


PART  37  h-THE  COMMISSION 

1.  The  I  mthority  citation  for  part  375 
continuei  to  read  as  follows: 

Authorii  y:  5  U.S.C  551-557;  15  U.S.C 
717-717W  3301-3432: 16  U.S.C  7gi-B28r, 
791a  note.  2601-2645;  42  U.S.C  7107-7532. 

2.  Sect  on  375.303  is  amended  by 
adding  pi  ragraph  (1)  to  read  as  follows: 


Delegations  to  the  Ctilef 


§375.303 
Accountant 


(1)  Den  '  or  grant,  in  whole  or  part, 
requests  or  waiver  of  the  requirements 
for  staten  ents  or  reports  under  §  141.1 
of  this  chapter  (FERC  Form  No.  1, 
Annual  Report  of  Major  Electric 
Utilities,  Licensees  and  Others)  and 
§  141.2  o  this  chapter  (FERC  Form  No. 
1-F,  Ann  aal  Report  for  Nonmajor  Public 
Utilities  ( nd  Licensees). 

[FR  Doc  9 1-683  Filed  1-12-94;  8:45  am) 

COI  E  •717-ei-P 


DEPART  KEHT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4 and  123 
[TJ).  93-4  tl 
RIN  ISIS-ABSI 

ReporUrtf  Requirements  for  Vessels, 
Vehicles  end  Individuals;  Correction 

AGENCY:  1J.S.  Customs,  Department  of 
the  Treasury. 

ACTION:  Final  rule;  correction. 

summary:  This  doounent  corrects  a 
typographical  error  that  appeared  in  a 
final  rule 'document  published  in  the 
Federal  Register  on  December  21, 1993, 
regarding  reporting  requirements  for 
vessels,  v  ehicles  and  individuals. 
EFFECTIVE  DATE:  January  20, 1994. 
FOR  FURT1  lER  INFORMATION  CONTACT: 
Larry  L.  I  urton  (202)  482-6940. 
SUPPLEME  WTARY  INFORMATION:  On 
Decembe:  21, 1993,  Customs  pubUshed 
a  docimie  nt  in  the  Federal  Register  (58 
FR  67312 1,  that  amended  the  Customs 
Regulatiobs  to  implement  certain 
provisioms  of  the  Customs  Enforcement 
Act  of  19i6.  a  part  of  the  Anti-Drug 
Abuse  A<  t  of  1986,  designed  to 
strengths  i  Federal  efforts  to  improve 
the  enf on  »ment  of  Federal  drug  laws 
and  enha  ice  the  interdiction  of  illicit 
drug  shipinents.  The  regulatory  changes 
pertainec  to  the  arrival,  entry,  and 
departure  reporting  requirements 
applicabl )  to  vessels,  vehicles,  and 


JMI 


individuals,  and  informed  the  public 
regarding  applicable  penalty,  seizure 
and  forfeiture  provisions  for  violation  of 
the  provisions.  A  typographical  error 
appeared  in  that  document 

Correction 

The  error  appears  in  the  amended 
language  of  section  4.52,  Customs 
Regulations,  which  is  set  forth  on  page 
67317  of  the  December  21. 1993  Federal 
Register.  In  the  second  sentence  of  the 
section,  there  is  an  incorrect  reference  to 
"18  U.S.C.  1459";  the  reference  should 
read  "19  U.S.C.  1459". 

Dated:  January  5, 1994. 
Harold  Singer, 
Chief,  Regulations  Branch. 
[FR  Doc  94-605  Filed  1-12-94;  8:45  am] 
BIUINO  CODE  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Starch,  Pregelatinized 

AGENCY:  Food  and  E}rug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  that  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Shulcon 
Industries,  Inc.  The  NADA  provides  for 
use  of  pregelatinized  starch  as  an 
antidiarrheal  in  newborn  calves.  In  a 
notice  pubUshed  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA. 
EFFECTIVE  DATE:  January  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Keller.  Center  for  Veterinary 
Medicine  (HFV-210).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1722. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  NADA  1 1 1-068  for  use  of 
Scourx®  Calf  Antidiarrheal 
(pregelatinized  starch)  in  nonmedicated 
liquid  feed  or  water  for  the  symptomatic 
treatment  (i.e.,  increasing  feoal 
consistency)  of  nonspecific  diarrhea  in 
newborn  calves.  The  NADA  is  held  by 
Shulcon  Industries.  Inc.  4351  East 
Samac  Dr..  Tucson.  AZ  86718.  The 
agency  is  taking  this  action  because  the 
firm  failed  to  respond  to  a  notice  of 
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opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  the  NADA  due 
to  the  firm's  failure  to  submit  the  reports 
required  by  21  CFR  510.300.  This 
document  amends  21  CFR  510.600(c)(1) 
and  (c)(2)  to  remove  references  to  the 
firm  because  it  is  no  longer  the  sponsor 
of  an  approved  NADA.  and  removes  21 
CFR  520.2155  to  reflect  the  withdrawal 
of  approval  of  this  NADA.    , 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501,  502,  503, 
512.  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (  21  U.S.C  321,  331,  351,  352, 
353,  360b.  371.  379e). 

§510.«00    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry  for  "Shulcon 
Industries,  Inc.,"  and  in  the  table  in 
paragraph  (c)(2)  by  removing  the  entry 
for  "052292". 

PART  520-ORAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

§5202155    [Removed] 

4.  Section  520.2155  Starch, 
pregelatinized  is  removed. 

Dated:  January  4, 1994. 
Richard  H.  Teske, 

Acting  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc  94-811  Filed  1-12-94;  8:45  am] 

BIUINO  CODE  41«»41-f 


21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Trtchlorofon  and 
Phiinothiazine  Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  that  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  TPC 
Products.  Inc.  The  NADA  provides  for 
use  of  the  combination  drug  trichlorofon 
and  phenothiazine  as  a  parasiticide  in 
horses.  In  a  notice  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
FDA  is  withdrawing  approval  of  this 
NADA  in  addition  to  two  others  which 
are  not  codified. 

EFFECTIVE  DATE:  January  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  C.  Keller.  Center  for  Veterinary 
Medicine  (HFV-210),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1722. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  NADA  13-685  (in  addition 
to  two  uncodified  NADA's  for  other 
phenothiazine  drugs)  for  use  of  the 
combination  drug  trichlorofon  and 
phenothiazine  as  a  parasiticide  in 
horses.  The  NADA  is  held  by  TPC 
Products,  Inc..  P.O.  Box  4308,  2021 
North  Grove  St.,  Fort  Worth,  TX  76106. 
The  agency  is  taking  this  action  because 
the  firm  failed  to  respond  to  a  notice  of 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  the  NADA  due 
to  the  firm's  failure  to  submit  the  reports 
required  by  21  CFR  510.300.  This 
dociunent  removes  21  CFR  520.2520h  to 
reflect  the  withdrawal  of  approval  of  the 
NADA.  Additionally,  because  the  firm  is 
no  longer  the  sponsor  of  an  approved 
NADA,  this  document  amends  21  CFR 
510.600(c)(1)  and  (c)(2)  to  remove 
references  to  the  firm. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procediu-e,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

AolhorUy:  Sees.  201,  301,  501.  502.  503. 
512,  701,  721  of  the  Federal  Food.  Drug,  end 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353,  360b,  371,  379e). 

fSiaeOO   [AmendMl] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry  for  "TPC  Products, 
Inc.,"  and  in  the  table  in  paragraph 
(c)(2)  by  removing  the  entry  for 
"011531". 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  SOOb). 

S52a2S20h    [Removed] 

4.  Section  520.2520h  Trichlorofon 
and  phenothiazine  powder  is  removed. 

Dated:  January  4, 1994. 

Richard  H.  Teske. 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[Fll  Doc.  94-853  Filed  1-12-94;  8:45  am] 

MUMO  CODE  41M-»1-f 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart914 

Indiana  Regulatory  Program;  Show 
Cause  Orders 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interor. 

ACTION:  Final  rule;  correction. 

SUMMARY:  OSM  is  correcting  an  error  in 
the  preamble  to  the  final  rule  approving 
Indiana  program  amendment  number 
93-2  pubhshed  on  Thursday.  November 
18. 1993  (58  FR  60783). 

EFFECTIVE  DATE:  This  correction  is 
effective  November  18. 1993.  " 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
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Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166. 
SUPPLEMENTARY  mFORMATlON:  On  page 
60783,  third  column,  third  full 
paragraph,  the  last  sentence  is  corrected 
to  read  as  follows: 

In  a  letter  dated  August  30. 1993. 
Indiana  informed  OSM  that  it  should 
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proceed  wit  i  a  final  rulemaking  and 
that  issues  r  lised  in  OSM's  July  23, 
1993,  letter  will  be  addressed  in  a  fut\u« 
State  program  amendment 
(Administra  ive  Record  No.  IND-1297). 

List  of  Subje  cts  in  30  CFR  Part  914 

Intergovei  amental  relations.  Surface 
mining,  Unc  erground  mining. 


JMI 


Dated:  January  7, 1994. 
CariCCkMe. 

Assistant  Director,  Eastern  Support  Center 
IFR  Doc  94-893  Filed  1-12-94;  8:45  ami 
BIUMQ  CODE  4310-0$-M 


Proposed  Rules 


Federal  Register 

Vol.  59.  No.  9 

Thursday,  January  13,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  niles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
mles. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  230 

[Regulation  DD;  Docket  No.  R-0812]' 

Tnith  In  Savings;  Proposed  Regulatory 
Amendment 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule;  Extension  of 
comment  period. 

SUMMARY:  On  December  6, 1993,  the 
Board  requested  comment  on  a  proposal 
to  amend  Regulation  DD  (Truth  in 
Savings)  dealing  with  the  calculation  of 
the  annual  percentage  yield  (58  FR 
64190).  The  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority, 
has  extended  the  comment  period  for  30 
days  to  give  the  public  additional  time 
to  provide  comments. 
DATES:  Comments  must  be  received  by 
February  14, 1994. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0812.  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  also  may  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.  and  to  the  security  control 
room  outside  of  those  hours.  Both  the 
mail  room  and  the  security  control  room 
are  accessible  ftom  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  room 
MP-500  of  the  Martin  Building  between 
9  a.m.  and  5  p.m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Kyung  Cho,  Kurt  Schumacher 
or  Mary  Jane  Seebach,  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412.  For  the  hearing 
impaired  only  Telecommunications 
Device  for  the  Deaf  Dorothea  Thompson 
(202)  452-3544. 


SUPPLEMENTARY  INFORMATION:  The  Board 
is  extending  the  comment  period  on  the 
proposed  amendments  to  Regulation  DD 
(Truth  In  Savings),  to  give  the  public 
additional  time  to  comment  on  the 
proposal. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors  of  the  Federal  Reserve 
System,  January  7, 1994. 
Wiiliam  W.  Wiks. 
Secretary  of  the  Board. 
IFR  Doc.  94-842  Filed  1-12-94;  8:45  am) 

BILLING  COOE  (ZIO-OI-P 


DEPARTMENT  OF  THE  WTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentudty  Permanent  Regulatory 
Program;  Disposal  of  Coal  Fly  Ash, 
Bottom  Ash,  and  Scrubber  Sludge 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Kentucky  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  of  November  17, 
1993,  (Administrative  Record  No.  KY- 
1260)  Kentucky  submitted  a  proposed 
program  amendment  that  adds  a  new 
section  to  Kentucky's  Administrative 
Regulations.  The  amendment  consists  of 
a  proposed  new  section  to  Kentucky 
Administrative  Regulations  (KAR)  at 
405  KAR  7:200  relating  to  disposal  of 
coal,  combustion  fly  ash,  bottom  ash  and 
scrubber  sludge  under  special  waste 
permit-by-rule  at  401  KAR  45:060 
Section  1(6). 

This  document  sets  forth  the  times 
and  locations  that  the  Kentucky 
program  and  the  proposed  amendment 
are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  a  public  hearing  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 


14, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  at  10  a.m.  on  February  7. 1994. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  January  28, 1994.  Any  disabled 
individual  who  has  need  for  a  special 
accomendation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to:  William 
J.  Kovacic,  Director,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  review  at 
the  addresses  hsted  below,  Monday 
through  Friday,  9  a.m.  to  4  p.m., 
excluding  holidays.  Each  requestor  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting 
OSM's  Lexington  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Lexington  Field 

Office,  2675  Regency  Road, 

Lexington,  Kentucky  40503, 

Telephone:  (606)  233-2896. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Eastern  Support 

Center,  Ten  Parkway  Center, 

Pittsburgh,  Pennsylvania  15220, 

Telephone:  (412)  937-2828. 
Department  of  Surface  Mining 

Reclamation  and  Enforcement.  No.  2 

Hudson  Hollow  Complex,  Frankfort. 

Kentucky  40601,  Telephone:  (502) 

564-6940. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel,  2143  North 
Broadway,  Lexington,  Kentucky  40505. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
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comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21404-21435).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  917.11,  917.15, 
917.16  and  917.17. 

n.  Discussion  of  Amendment 

By  letter  of  November  17, 1993. 
(Administrative  Record  No.  KY-1260) 
Kentucky  submitted  a  proposed 
program  amendment  that  adds  a  new 
section  to  Kentucky's  Administrative 
Regulations.  The  amendment  consists  of 
proposed  new  section  to  Kentucky 
Administrative  Regulations  (KAR)  at 
405  (KAR)  7:200  relating  to  disposal  of 
coal  combustion  fly  ash,  bottom  ash  and 
scrubber  sludge  under  special  waste 
permit-by-rule  at  401  KAR  45:060 
Section  1(6). 

This  proposed  administrative 
regulation  offers  surface  coal  mining 
permittee  the  option  to  dispose  of  coal 
combustion  waste  on  the  permit  area 
under  the  special  waste  permit-by-rule 
established  at  401  KAR  45:060  Section 
1(6).  Applicants  who  obtain  a  permit 
from  the  Cabinet's  Department  for 
Surface  Mining  Reclamation  and 
Enforcement  under  this  proposed 
administrative  regulation  are  deemed  to 
have  received  a  permit  from  the 
Cabinet's  E)epartment  for  Environmental 
Protection,  Division  of  Waste 
Management,  without  having  applied 
separately  to  the  Division  of  Waste 
Management.  A  person  who  wishes  to 
dispose  of  coal  combustion  waste  on  a 
surface  mining  permit  area  in  a  manner 
that  is  not  authorized  in  this  proposed 
administrative  regulations  may,  as  at 
present,  apply  separately  to  the  Division 
of  Waste  Management  for  a  special 
waste  formal  permit  under  401  KAR 
45.030. 

Among  other  requirements,  this 
proposed  administrative  regulation 
requires  that  disposal  of  coal 
combustion  waste  be  approved  in  the 
surface  mining  permit;  limits  the  waste 
to  those  coal  combustion  wastes 
authorized  under  401  KAR  45:060 
Section  1(6);  requires  identification  of 
the  generating  facility;  requires 
laboratory  analysis  to  characterize  the 
waste  to  show  its  potential  to  leach 
certain  contaminants;  restricts  disposal 
to  coal  extraction  areas  of  surface  mines; 
limits  waste  volume  at  a  location  to  the 
volume  of  coal  extracted  at  that 
location;  requires  the  permittee  to  keep 
records  of  the  source  and  amount  of 
shipments  of  waste  received,  and  maps 
of  disposal  locations,  and  amounts; 
requires  public  notice  of  the  intent  to 
dispose  of  waste;  requires  written 
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consent  of  the  surface  ovmer  for 
disposal  of  waste  on  his  property; 
requires  a  detailed  plan  for  waste 
disposal;  requires  background 
characterization  of  ground  water  and 
surface  ivater;  requires  the  permittee's 
surface  mining  performance  bond  to  be 
specifically  applicable  to  waste 
disposal  requires  compliance  with 
certain  environmental  protection 
performpnce  standards,  including 
placement  criteria  that  depend  upon  the 
leaching  characteristics  of  the  waste; 
and  reqi  ires  monitoring  and  reporting 
of  qualil  y  of  ground  water  and  surface 
water. 

m.  Publ  ic  Comment  Procedures 

In  ace  irdance  with  the  provisions  of 
30  CFR  '32.17(h),  OSM  is  now  seeking 
commer  t  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR :  '32.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  snly  to  the  issues  proposed  in 
this  ruleinaJcing,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Commei  ts  received  after  the  time 
indicted  under  "DATES"  or  at  locations 
other  th^n  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Adminii  trative  Record. 

Public  h  earing 

Persoi  s  wishing  to  Comment  at  the 
public  h  jaring  should  contact  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.  on 
January  fc8, 1994.  If  no  one  requests  an 
opportuiity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the  time 
of  the  he  aring  is  requested  as  it  will 
greatly  a  ssist  the  transcriber. 
Submisaon  of  written  statements  in 
advance 
officials 


of  the  hearing  will  allow  OSM 
to  prepare  adequate  responses 
and  appi  opriate  questions.  The  public 
hearing '  vill  continue  on  the  specified 
date  unt:  1  all  persons  scheduled  to 
commen :  have  been  heard.  Persons  in 
the  audii  ince  who  have  not  been 
scheduled  to  comment,  and  who  wish  to 
11  be  heard  following  those 


do  so, 


w 


scheduh  d.  The  hearing  will  end  after  all    Paperwork  Reduction  Act 


persons 
persons 
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public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM,  Lexirigton 
Field  Office  listend  under  "ADDRESSES" 
by  contacting  the  person  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT." 
All  such  meetings  will  be  o(>en  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  at 
the  locations  listed  under  "ADDRESSES." 
A  written  simimary  of  each  meeting  will 
be  made  a  part  of  the  Administrative 
Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(l0),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  the  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 


^heduled  U>  comment  and 
)resent  in  the  audience  who 


wish  to  (  omment  have  been  heard. 

Public  A  eeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 


This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subfects  in  30  CFR  Part  917 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  January  7, 1994. 
CariCCloM. 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc  94-894  Filed  1-12-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRCh.i 
[FRL-4824-9] 

Open  Meeting  of  ttie  Architectural  and 
Industrial  (AIM)  Maintenance  Coatings 
Negotiated  Rulemaking  Advisory 
Committee 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Announcement  of  meeting. 

SUMMARY:  The  AIM  Negotiated 
Rulemaking  Advisory  Committee  will 
meet  in  Washington,  DC  to  attempt  to 
reach  consensus  that  can  be  used  as  the 
basis  of  a  proposed  rule. 
DATES:  The  meeting  will  take  place  on 
February  3  and  4.  On  February  3,  we'll 
start  at  9  a.m.  and  run  until  completion. 
On  February  4,  we'll  start  at  8:30  a.m. 
and  end  by  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Georgetown  Conference  Center, 
3800  Reservoir  Road,- Washington,  IX:, 
(202) 687-3232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  rule  should 
call  Bruce  Madariaga  of  EPA 's  Office  of 
Air  Quality  Planning  and  Standards  at 
919-541-5290.  Persons  needing  further 
information  on  meeting  logistics  should 
call  Barbara  Stinson  the  Committee  Co- 
chair  at  303-486-5822. 

Dated:  January  6, 1994. 

dirisKirtz, 

Director,  Consensus  and  Dispute  Resolution 
Program. 

(FR  Doc.  94-758  Filed  11-12-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSIOI| 

46  CFR  Parts  571  and  572 

pocket  No.  93-23] 

Advance  Notice  of  Proposed 
Rulemaking  Concerning  Section  6(g) 
of  the  Shipping  Act  of  1984 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Advance  Notice  of  Proposed 
Rulemaking;  Extension  of  Time. 


SUMMARY:  The  Commission  by  Advance 
Notice  of  Proposed  Rulemaking 
published  November  29, 1993  (58  FR 
62616)  sought  comments  on  whether  it 
should  issue  regulations  or  guidelines 
that  would  describe  the  Commission's 
enforcement  policy  with  respect  to 
section  6(g}  of  the  Shipping  Act  of  1984, 
which  authorizes  the  Commission  to 
seek  an  injunction  against  substantially 
anticompetitive  agreements.  Upon 
request  by  the  National  Customs  Brokers 
and  Forwarders  Association,  the 
Commission  has  determined  to  grant  a 
30-day  extension  of  time  for  filing 
comments,  thus  providing  a  total 
comment  period  of  90  days. 

DATES:  Comments  due  on  or  before 
February  28, 1994. 

ADDRESSES:  Send  comments  (original 
and  15  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St., 
NW.,  Washington,  DC  20573-0001, 
(202) 523-5725. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Robert  D.  Bourgoin,  General  Counsel,  Federal 
Maritime  Commission,  800  North  Capitol 
St.,  NW.,  Washington,  DC  20573-OOOt, 
(202)  523-5840. 

Austin  L  Schmitt,  Director,  Bureau  of  Trade 
Monitoring  and  Analysis,  Federal  Maritime 
Commission,  800  North  Capitol  St.,  NW., 
Washington,  DC  20573-0001,  (202)  523- 
5787. 

By  the  Commission. 
Jonpli  C  Polkiog, 
Secretary. 

[FR  Doc.  94-627  Filed  1-12-94.  8:45  am] 
MUJNO  coof  (Tae-ei-M 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)4ic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMErfT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

January  7, 1994. 

The  Department  of  Agricultxire  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  rejMJrt;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contract  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-2118. 

Revision 

•  Farmers  Home  Administration 

7  CFR  1924-B,  Management  Advice  to 
Individual  Borrowers  and  Applicants 

FmHA  431-1,  2.  4,  432-1,  2, 10;  1924- 
22.  23.  24.  27 

Recordkeeping;  on  occasion 

Individuals  or  households;  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  23,935 
responses;  1.428,799  hours 

Jack  Holston  (202)  720-9736 
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Extensi(  n 

•  Agric  iltural  Stabilization  and 
Conse  rvation  Service 

7  CFR  1 121.551— 5559— Subpart— 
Stand  u-ds  for  Approval  of 
Warel  ouses  for  Grain.  Rice,  Dry 
Edibl(  Beans,  and  Seed  CCC-20,  24, 
24-1,  25-1,  25-2,  26.  26-1,  26-2 

Recordk  seping;  On  occasion.  Annually 

Busines  ;es  or  other  for-profit;  8,965 
respoi  ises;  615.826  hours 

Gene  W  Uiams  (202)  720-2738 

New  Co  lection 

•  Agria  dtural  Cooperative  Service 
Emergir  g  Agriculture  Cooperative:  Key 

Factoi  s  for  Formation  and  Success 
One  tim  s  only 
Small  bi  isinesses  or  organizations;  124 

respo  ises;  155  hours 
Phillip   '.  Brown  (202)  690-1406 

•  Agricultural  Stabilization  and 
Conservation  Service 

Automated  Clearing  House  (ACH)  Payee 

Participation  Notice 
KC-352 

Recordlqeeping;  Quarterly 
Busines(es  or  other  for-profit;  Federal 

agencies  or  employees;  1.300 

responses;  375  hours 
Sandra  Bearden  (816)  926-6327 

Reinstatement 

•  Agriciltural  Stabilization  and 
Conservation  Service 

7  CFR  7  19,  Farm  Reconstitutions 

ASCS-1 55 

On  occa  iion 

Farms; ;  59.921  responses;  269,941 

hours 
JoAnne  ^'ranta  (202)  720-5103 

•  Agrici  iltural  Stabilization  and 
Conse  rvation  Service 

7  CFR  781.  Foreign  Investment 

Disclosure  Act  Report 
ASCS-1B3 
Annual  iL 
Individiials  or  households;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  4,375 

responses;  2.108  hours 
WilliamtBrown  (202)  720-6833 

•  Farmers  Home  Administration 

7  CFR  1$44-E,  Rural  Rental  and  Rural 

Coop^ative  Housing  Loan 
Policies!  Procedures,  and 

Authorizations 
FmHA  i944-7,  30.  31.  33.  34.  35,  37,  38 
On  occasion 
State  or  |ocal  governments;  businesses 

or  oth  }r  for-profit;  Nonprofit 

institi  tions;  Small  businesses  or 
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organizations;  25,165  responses; 

143,735  hours 
Jack  Holston  (202)  720-9736 
•  Agricultural  Stabilization  and 

Conservation  Service 
7  CFR  1468.  Wool  and  Mohair  Programs 
CCC-1155.  CCC-1155  (Supplement). 

CCC-1155A 
Annually 

Farms;  375,000  responses;  41.665  hours 
Clarence  Domire  (202)  720-7673 
Larry  K.  Roberson, 
Deputy  Department  Clearance  Officer. 
[FR  Doc.  94-882  Filed  1-12-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No.  940107-4007] 

Foreign  Availability  Determination  for 
Certain  Telecommunications 
Transmission  Equipment  Controlled  by 
ECCN  5A02A(a) 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Notice  of  positive 
determination. 

SUMMARY:  Under  section  5(f)  of  the 
Export  Administration  Act  (EAA)  and 
part  791  of  the  Export  Administration 
Regulations  (EAR),  the  Department  of 
Commerce  determined  on  January  10, 
1994,  that  foreign  availability  exists 
within  the  meaning  of  the  EAA  and  the 
EAR  for  certain  telecommunications 
transmission  equipment  to  all  COCOM- 
controlled  destinations.  The  United 
States  Government  controls  this 
equipment  xmder  ECCN  5A02A(a)  of  the 
Commerce  Control  List  (CCL)  (15  CFR 
799.1.  Supplement  1)  of  the  EAR. 

On  October  6. 1993.  the  United  States 
removed  the  national  security-based 
validated  export  license  requirements 
for  exports  of  this  telecommunications 
transmission  equipment  to  most  non- 
controlled  countries  by  making  this 
equipment  eligible  for  export  under 
General  License  GFW  (58  FR  52179). 
The  October  rule  revised  ECCN  5A02A 
and  other  entries  on  the  Commerce 
Control  List  to  conform  to  changes  in 
the  International  Industrial  List 
maintained  by  governments 
participating  in  COCOM  (the 
Coordinating  Committee  for  Multilateral 
Export  Controls).  However,  a  validated 


export  license  continues  to  be  required 
to  the  following  non-controlled 
destinations:  Iran.  Syria.  Country  Group 
S,  and  the  South  African  military  and. 
police.  A  validated  export  license  also 
continues  to  be  required  for  exports  of 
this  equipment  to  all  controlled 
destinations:  Country  Groui>s  Q.  W,  Y, 
and  Z,  and  the  People's  Republic  of 
China. 

The  January  10. 1994,  determination 
is  limited  to  certain  telecommunications 
transmission  equipment  operating 
according  to  the  synchronous  digital 
hierarchy  (SDH)  at  digital  transfer  rates 
up  to  623  million  bits  per  second 
(mbps).  and  does  not  include  the  design, 
development,  and  production 
technology  for  SDH  equipment  that 
United  States  controls  under  ECCN 
5E02A. 

The  January  10, 1994.  determination 
does  not  result  in  the  immediate 
removal  of  validated  licensing 
requirements  for  this  equipment  to 
controlled  destinations.  As  provided  for 
by  the  Export  Administration  Act.  the 
United  States  will  enter  into 
negotiations  with  its  allies  so  as  to 
preserve  our  shared  security  interests 
with  respect  to  this  equipment  and  to 
reach  agreement  as  to  what  future 
export  restrictions  may  be  necessary  to 
preserve  those  interests.  Consisteirt  with 
the  provisions  of  section  5  of  the  EAA 
and  part  791  of  the  EAR.  the  Commerce 
Department  will  take  appropriate  action 
by  May  9. 1994,  to  remove  national 
security-based  validated  license 
requirements  for  exports  of  this 
telecommunications  transmission 
equipment  to  most  controlled 
destinations. 

FOfl  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  October  6, 
1993  regulation  change  (58  FR  52179). 
contact  Dale  Jensen,  Office  of 
Technology  and  Policy  Analysis, 
Telephone:  (202)  482-0730. 

For  questions  concerning  the  foreign 
availability  assessment,  contact  Michael 
Andrews.  Foreign  Industrial  Analyst, 
Office  of  Foreign  Availability.  Bureau  of 
Export  Administration.  Department  of 
Commerce.  Telephone:  (202)  482-0074. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  5(f)(3)  of  the  EAA  and  part 
791  of  the  EAR  set  forth  the  procedures 
and  criteria  for  determining  the  foreign 
-availability  of  items  controlled  for 
national  security  reasons.  The  Secretary 
of  Commerce,  or  the  Secretary's 
designee,  is  authorized  to  determine 
whether  foreign  availability  exists. 

With  limited  exceptions,  the 
Department  of  Commerce  may  not 


maintain  national  security  controls  on 
exports  of  an  item  to  countries  when  the 
Department  determines  that  items  of 
comparable  quality  are  available,  in  fact, 
to  such  countries  from  foreign  sources 
in  quantities  sufficient  to  render  the 
controls  ineffective  in  achieving  their 
purpose. 

On  August  9. 1993,  the  Office  of 
Foreign  Availability  (OFA)  initiated  a 
foreign  availability  assessment  of  certain 
telecommunications  transmission 
equipment  controlled  by  ECCN  5A02A 
in  response  to  a  claim  filed  pursuant  to 
section  791  of  the  EAR.  The  Department 
published  a  notice  of  the  initiation  of 
the  assessment  in  the  Fedoral  Register 
on  September  2. 1993.  (58  FR  46625). 

On  December  9, 1993,  the  Assistant 
Secretary,  having  considered  the 
assessment  and  other  relevant 
information  provided  by  OFA  and  other 
concerned  agencies,  made  a  preliminary 
determination  that  foreign  availability 
exists  to  controlled  countries,  within  the 
meaning  of  section  5(f)  of  the  EAA  and 
part  791  of  the  EAR,  for  certain  SDH 
telecommunications  transmission 
equipment  operating  at  digital  transfer 
rates  up  to  623  mbps.  Consistent  with 
the  EAA,  the  Department  provided  all 
interested  agencies  an  opportunity  to 
review  and  comment  on  the  assessment 
and  determination  during  a  one  month 
period. 

On  January  10, 1994,  the  Assistant 
Secretary  made  a  final  determination 
that  foreign  availability  exists  for  certain 
telecommunications  transmission 
equipment  to  COCOM-controlled 
destinations.  ^ 

As  a  result  of  an  October  6. 1993, 
regulatory  action  (58  FR  52179),  exports 
of  the  above  telecommunications 
transmission  equipment  no  longer 
require  a  validated  license  for  national 
security  reasons  to  most  destinations  in 
Country  Group  T  or  V.  Subject  to  the 
restrictions  in  §  771.2(c),  U.S.  exporters 
of  this  telecommunications  transmission 
equipment  may  export  it  under  General 
License  GFW  to  most  destinations  in 
Country  Groups  T  and  V.  General 
license  GFW  is  not  available  for  exports 
to  Iran,  Syria,  the  People's  Republic  of 
China  or  the  South  African  military  or 
pohce;  and  the  United  States  continues 
to  require  a  validated  license  for  exports 
of  all  telecommunications  transmission 
equipment  controlled  by  ECCN  5A02A 
to  these  destinations.  Exporters  should 
also  be  aware  that  the  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  maintains  an  embargo  on  other 
destinations,  such  as  Iraq,  Haiti,  and  the 
Federal  RepubUc  of  Yugoslavia  (Serbia 
and  Montenegro). 

A  validatea  license  requirement  also 
continues  to  apply  to  exports  of  all 


telecommunications  transmission 
equipment  controlled  by  5A02A  to  all 
destinations  in  Country  Groups  Q,  S.  W, 
Y,  and  Z,  and  the  People's  Republic  of 
China.  Foreign  policy-based  validated 
license  requirements  remain  in  effect  for 
exports  to  Iran  or  Syria  of  all  equipment 
controlled  by  5A02A.  All  other  foreign 
policy-based  validated  Ucense 
requirements  also  remain  in  effect. 

This  determination  is  limited  to 
certain  SDH  telecommunications 
transmission  equipment  operating  at 
digital  transfer  rates  up  to  623  million 
bits  per  second  (mbps),  and  does  not 
include  the  design,  development,  and 
production  technology  for  SDH 
equipment  that  United  Slates  controls 
under  ECCN  5E02A. 

As  mentioned  above,  the  January  10. 
1994,  determination  does  not  result  in 
the  immediate  removal  of  validated 
licensing  requirements  for  this 
equipment  to  controlled  destinations. 
As  provided  for  by  the  Export 
Administration  Act,  the  United  States 
will  enter  into  negotiations  with  its 
allies  so  as  to  preserve  our  shared 
security  interests  with  respect  to  this 
equipment  and  to  reach  agreement  as  to 
what  future  export  restrictions  may  be 
necessary  to  preserve  those  interests. 
Consistent  with  the  provisions  of 
section  5  of  the  EAA  and  part  791  of  the 
EAR,  the  Commerce  Department  will 
take  appropriate  action  by  May  9, 1994, 
to  remove  national  security-based 
validated  license  requirements  for 
exports  of  this  telecommunications 
transmission  equipment-to  most 
controlled  destinations.  " 

Dated:  January  10, 1994. 
Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc  94-913  Filed  1-10-94;  4;55  pml 
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Foreign-Trade  Zones  Board 
[Docket  Na  1-04] 

Forelgn>Trad6  Zone  104 — Savannah, 
Georgia;  Application  for  Subzone, 
Mercli  A  Co.  Pt\armaceutical  Plant, 
Dougherty  County,  GA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Savannah  Airport 
Commission,  grantee  of  FTZ  104, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  facility  of  Merck  &  Co., 
Inc..  (Merck)  in  Dougherty  County. 
Georgia.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Fofeign-Trade  Zones  Act.  as  amended 
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(19  U.S.C  81ft-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
fonnally  filed  on  January  3. 1994. 

Merck  is  one  of  the  world's  largest 
pharmaceutical  manufacturers  with 
nearly  $9  bilUon  in  total  sales  in  1991. 
Its  primary  product  Unes  include: 
patented  prescription  and  over-the- 
counter  pharmaceutical  products, 
veterinary  pharmaceuticals  and 
agricultural  and  specialty  chemicals, 
lliis  proposal  is  part  of  an  overall 
company  cost  reduction  effort  (Subzone 
status  is  being  requested  for  seven  other 
Merck  faciUties). 

Merck's  Georgia  plant  (800  acres, 
283,910  sq.  ft.,  35  bldgs.)  is  located  at 
3517  Radium  Springs  Road,  Dougherty 
County,  Georgia,  7  miles  southeast  of 
Albany  and  some  180  miles  southwest 
of  Savannah.  The  facility  (310 
employees)  is  used  to  produce  bulk 
pharmaceutical  chemicals  and 
intermediates  used  in  Merck's  human 
and  animal  health  products.  Company 
plans  call  for  expansion  of  plant 
facilities  to  include  refrigerated  storage 
and  tank  farms. 

At  the  outset,  zone  procedures  would 
be  used  primarily  for  the  production  of 
Cefoxitin,  Omeprazole,  and  Losartan. 
Zone  procedures  could  also  include 
production  of  remoxipride 
hydrochloride,  TRUSOPT,  and 
chlorsulon.  Currently,  foreign-sourced 
materials  account  for  10  to  20  percent  of 
finished  product  value  and  include  the 
following  specific  ingredients:  TAC 
(Thienylscetyl  chloride).  P-TSC 
(Paratoiuenesulfonchloride), 
metmereazole,  pyrmethyl  alcohol, 
imidazole  intermediate,  bromo  benzyl 
bromide,  S-2-Aminomethyl-l-ethyl 
pyrollidone,  N-Bromo-Succinimide, 
hydroxy  sulfone,  M-Nitro  benzaldehyde. 
The  company  also  may  purchase  from 
abroad  other  active  ingredients  and 
items  in  the  following  general  product 
categories:  gums,  starches,  waxes, 
vegetable  extracts,  mineral  oils, 
phosphoric  acid,  hydroxides,  hydrazine 
and  hydroxylamine,  chlorides, 
phosphates,  carbonates,  hydrocarbons, 
alcohols,  phenols,  ethers,  epoxides, 
acetals.  aldehydes,  ketone  function 
compounds,  mono-  and  polycarboxylic 
acids,  phosphoric  esters,  amine-, 
cartraxyroide,  nitrile-  and  oxygen- 
function  compounds,  heterocyclic 
compounds,  sulfonamides,  vitamins, 
hormones,  sugars,  antibiotics,  gelatins, 
enzymes,  color  lakes,  soaps  and 
detergents,  medicaments,  and 
pharmaceutical  products.  The  company 
may  also  source  from  abroad 
insecticides,  rodentiddes.  fungicides 
and  herbicides  for  use  in  agricultiiral/ 
veterinary  products. 


Zone  procedures  would  exempt 
Merck  firoih  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
export.  Ore  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rates 
that  apply  to  the  finished  products 
(duty-free Jo  23.5%,  most  falling  in  the 
3.7%  to  16|.6%  range).  The  duty  rates  on 
foreign-sourced  items  range  from  duty- 
free to  23.5  percent,  with  most  falling  in 
the  3.7%-:  ;0%  range.  The  application 
indicates  t  lat  the  savings  6t>m  zone 
procedure  will  help  improve  the  firm's 
intematioi  al  competitiveness. 

In  accon  lance  with  the  Board's 
regulation! ;,  a  member  of  the  FTZ  Staff 
has  been  dbsignated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  )arties.  Submissions  (original 
and  3  copi  >s)  shall  be  addressed  to  the 
Board's  Ex  jcutive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  on  March  14, 1994. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequen :  15-day  period  (to  March  29, 
1994). 

A  copy  <  i  the  application  and 
accompan;  ring  exhibits  will  be  available 
for  public  nspection  at  each  of  the 
following  ocations: 
Port  Dired  or.  Port  of  Savannah.  U.S. 

Custonu  Service,  Southeast  Region,  1 

East  Bay  Street,  Savannah,  Georgia 

31401. 
Office  of  tie  Executive  Secretary, 

Foreign-u  rade  Zones  Board.  U.S. 

Department  of  Commerce,  room  3716. 

14th  &  Pfennsylvania  Avenue  ^4W., 

Washington,  DC  20230. 


Dated:  Jaijuary 
lohnj 

Executive 
IFRDoc 
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3,1994. 
.  Jr.. 

Secretary. 
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Fore4gn-Ti  ade  Zone  46— Cincinnati, 
Ohio  Area  Application  for  Reloeatlon/ 
Expansioi 

An  appl  cation  has  been  submitted  to 
the  Foreigi  >-Trade  Zones  Board  (the 
Board)  by  he  Greater  Qncinnati  Foreign 
Trade  Zon },  Inc.,  grantee  of  FTZ  46. 
requesting  authority  to  relocate  and 
expand  its  zone  in  the  Cincinnati.  Ohio, 
area.  The  i  pplication  was  submitted 
pursuant  ti>  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Boaid  (15  CFR  part  400).  It  was 
formally.fi  ed  on  Janiiary  6, 1994. 


JMI 


FTZ  46  was  approved  on  January  12, 
1979  (Board  Order  141.  44  FR  4003, 
1/19/79),  authorizing  a  general-purpose 
foreign-trade  zone  in  Butler  County, 
Ohio.  The  zone  currently  involves  a  site 
(17  acres)  located  at  2940  Highland 
Drive,  Cincinnati. 

The  applicant  is  now  requesting 
authority  to  relocate  the  zone  to  a  larger 
site  (35  acres)  located  at  175  Progress 
Place  in  the  City  of  Springdale, 
Hamilton  Coimty,  Ohio,  17  miles  north 
of  downtown  Cincinnati.  The  site 
contains  a  warehouse  facility  (1.1 
million  sq.  fl.)  owned  by  Avon  Products, 
Ina  (Avon).  Avon  is  presently  using 
800,000  sq.  ft  of  the  fadUty  for 
manufacturing  and  warehouse/ 
distribution  functions.  The  remaining 
300,000  square  feet  is  being  developed 
as  a  warehouse/office-park  type  fadlity. 

Specific  manufactuiring  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  appUcation  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  addrcKSS 
below.  The  closing  period  of  their 
receipt  is  on  March  14. 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  29. 1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspections  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  9504 

Federal  Building,  550  Main  St.. 

Cincinnati,  Ohio  45202. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Conunerce,  room  3716. 

14th  &  Pennsylvania  Avenue  NW., 

Washington,  DC  20230. 

Dated:  )anuary  6. 1994. 
John  J.  Da  Ponte,  Jr., 

Executii-e  Secretary. 

IFR  Doc  94-886  Filed  1-12-94;  8:45  am| 
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Foreign-Trade  Zone  39— Daitaa/Fort 
Worth,  TX  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 


FTZ  39,  requesting  authority  to  expand 
its  zone  in  the  Dallas/Fort  Worth,  Texas, 
area,  adjacent  to  the  Dallas/Fort  Worth 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  2^nes 
Act.  as  amended  (19  U.S.C  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
January  4, 1994. 

FTZ  39  was  approved  on  August  17, 
1978  (Board  Order  133. 43  FR  37478. 8/ 
23/78)  and  expanded  on  December  11. 
1992  (Board  Order  613,  57  FR  61046. 
12/23/92).  It  currently  consists  of  2,400 
acres  within  the  18,000-acre  Dallas/Fort 
Worth  International  Airport  complex. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-piupose 
zone  to  include  a  site  (552  acres)  at  the 
Grayson  County  Airport,  located  in 
Grayson  County,  seven  miles  southwest 
of  Denison,  Texas,  and  some  60  miles 
northeast  of  the  Dallas/Fort  Worth  area. 
The  proposed  zone  site  consists  of  3 
parcels  (431  acres)  within  the  1.100-acre 
airport  complex  and  a  parcel  (121  acres) 
adjacent  to  the  airport  on  Highway 
1417,  owned  by  Reedrill,  Inc.  The  site 
would  be  operated  by  the  DFW  Airport 
Board  in  conjunction  with  the  Grayson 
County  Airport  Board. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 

has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  on  March  14, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  29, 1994). 

A  copy  of  the  apphcation  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 
Office,  2050  N.  Stemmons  Freeway, 
Suite  170.  Dallas.  Texas  75258. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716. 
14Ui  &  Pennsylvania  Avenue  NW., 
Washington,  DC  20230. 


Dated:  January  4. 1994. 
John  J.  Da  Ponto,  Jr., 

Executive  Secretary. 

IFR  Doc  94-887  Filed  1-12-94;  8:45  am] 
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International  Trade  Administration 
(A-68a-832.  A-421-608] 

Notice  of  Postponement  of  Preliminary 
Detenninatfons  of  Sales  at  Less  Than 
Fair  Value:  Color  Negative 
Photographic  Paper  and  Chemical 
Components  Thereof  From  Japan  and 
the  Netherlands 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  13. 1994. 
FOR  FURTHER  INFORMATKM  CONTACT:  John 
Beck  or  Bill  Crow.  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3464  and  482- 
0116. 

Postponements 

On  September  20, 1993  (58  FR  50331. 
September  27, 1993).  the  Department  of 
Conunerce  (the  Department)  issued  a 
notice  of  the  initiation  o^antidumping 
duty  investigation^^Ofcolor  negative 
photographic  paper  and  chemical 
components  thereof  from  Japan  and  the 
Netherlands.  On  November  15, 1993, 
the  Department  presented  Fuji  Photo 
Film  Company  Ltd.  of  Japan  and  its 
related  U.S.  entity,  Fuji  Photo  Film 
U.S.A.  Inc.,  (hereinafter  referred  to 
collectively  as  "Fuji")  with  its 
antidumping  duty  questionnaire.  On 
November  19,  1993,  the  Department 
presented  Fuji  Photo  Fibn  B.V.  of  the 
Netherlands,  Fuji  Photo  Fibn  Europe, 
and  their  related  U.S.  entity,  Fuji  Photo 
Film  U.S.A.  Inc..(hereinafter  referred  to 
collectively  as  "Fuji"),  with  its 
antidumping  duty  questionnaire. 

On  December  14, 1993,  Fuji  submitted 
a  statement  in  support  of  the 
Department  postponing  the  preliminary 
determinations  in  these  investigations. 
On  December  23, 1993,  Eastman  Kodak 
Company,  petitioner  in  these 
investigations,  requested  that  the 
Department  p>ostpone  the  preliminary 
determinations  in  these  investigations 
pursuant  to  section  733(c)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C  1673b(c)(l))  and  section  19 
CFR  353.15(c).  PeUtioner  made  this 
request  in  order  to  allow  the  Department 
time  to  adequately  analyze  the  complex 
responses  to  be  submitted  by  Fuji  In 


these  investigations.  We  find  no 
compelUng  reasons  to  deny  this  request. 
Accordingly,  we  hereby  extend  the  due 
date  for  the  preliminary  determinations 
until  not  later  than  March  29, 1994, 
which  is  210  days  after  the  date  of  filing 
of  the  petition. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  January  6. 1994. 
Josepli  A.  Spetiini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  94-890  Filed  1-12-94;  8:45  ami 
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(A-122-822] 

Corrosion-Resistant  Catbon  Steel  Flat 
Products  From  Canada:  Termination  of 
Antidumping  Changed  Circumstances 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Jacques  or  Rick  Johnson.  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3793. 
SUMMARY:  On  October  26. 1993,  National 
Steel  Corporation  (National)  requested 
that  the  Department  of  Commerce 
(Department)  terminate  the  changed 
circumstances  administrative  review  of 
DNN  Galvanizing  Corp.  PNN).  The 
Department  is  now  terminating  this 
review,  and  liquidation  of  imports  of 
corrosion-resistant  steel  from  DNN  will, 
continue  to  be  suspended  at  the  current 
rate. 

SUPPLEMENTARY  INFORMATION: 

Bacltground 

On  August  31, 1993,  the  Department 
received  a  request  from  National  to 
conduct  immediately  a  changed 
circumstances  review  of  imports  of 
corrosion-resistant  steel  from  DNN 
pursuant  to  section  751(b)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act). 
National  indicated  that  DNN  had  begun 
tolling  steel  to  which  National  held  title 
after  the  period  of  investigation. 
National  alleged  that  liquidation  of  its 
imports  of  tolled  steel  was  being 
suspended  at  a  rate  based  on  untolled 
sales.  On  September  14, 1993,  the 
Department  initiated  this  review,  after 
determining  that  these  allegations  by 
National  constituted  suffident  good 
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cause  to  warrant  initiating  a  changed 
drcumstances  review  before  the  end  of 
the  second  annual  anniversary  month  of 
the  antidumping  duty  order. 

On  October  26. 1993.  National 
indicated  to  the  Department  that  it  no 
longer  desired  a  review  of  DNN's  sales, 
and  requested  that  the  Department 
terminate  this  review. 

One  of  the  bases  of  good  cause  for 
conducting  this  review  was  that  DNN 
had  begun  to  toll  steel  from  National, 
and  that,  as  a  result,  a  rate  for  untolled 
steel  was  being  appUed  to  National's 
tolled  steel.  As  National  has  now 
indicated  that  it  is  no  longer  interested 
in  a  review  of  imports  of  that  steel,  the 
Department  concludes  that  there  is  no 
longer  good  cause  to  conduct  this 
review,  as  required  by  section  751(b)(2) 
of  the  Act  and  19  CFR  353.22(0(3). 

Accordingly,  the  Department  has 
decided  to  terminate  the  changed 
circumstances  administrative  review. 
This  notice  is  published  pursuant  to 
section  751(b)  of  the  Act  and  §  353.22(f) 
of  the  Department's  regulations  (19  CFR 
353.22(0). 

Dated:  January  S.  1994. 

Joseph  A.  Spctrini, 

Acting  Assistant  Secretary  fw  Import 
Administration. 
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Notica  of  Final  Detemiination  of  Sales 
at  Less  Than  Fair  Value:  Defrost 
'nmers  From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECnVH  DATE:  January  13, 1994. 
FOfl  FURTHER  INFORMATION  CONTACT:  Bill 
Crow,  OfGce  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202)' 
482-0116. 

FWAL  DETERMINATION:  We  determine  that 
defrost  timers  from  Japan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margin  is  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
of  sales  at  less  than  Eair  value  and  the 
post]>onement  of  the  final  determination 
in  this  investigation  on  August  24. 1993 
(58  FR  44655.  August  24. 1993).  the 


following  I  vents  have  occurred.  On 
Septembei  15. 1993,  Sankyo  Seiki 
Manufactu  ring  Co.  Ltd.  (Sankyo) 
submitted  ts  response  to  the 
De{jartment's  second  deficiency  letter. 
On  September  30. 1993,  the  Department 
sent  Sankyo  the  agenda  outlining  the 
format  of  the  Department's  veriScation 
of  Sankyo**  responses.  From  October  18 
through  0<itober  22,  1993,  the 
Departmenit  conducted  the  verification 
of  Sankyo '$  questionnaire  response  in 
Japan.  On  November  26. 1993. 
petitioner  i  ;ubmitted  its  case  brief  in  this 
investigatii  m.  On  December  2, 1993, 
Sankyo  su  imitted  its  rebuttal  brief  in 
this  invest  gation. 

Scope  of  Ii  vestigatioD 

For  purp  oses  of  this  investigation, 
defrost  timsrs  are  electro-mechanical 
and  electrc  nic  defrt>st  timers  for 
residential  refrigeratora.  Electro- 
mechanica  defrost  timera  are  comprised 
of  several  components  that  make  or 
break  electric  circuits  by  activating  two 
sets  of  electrical  contact  points— one  to 
disconnect  the  compressor  (the  coohng 
mechanism)  and  the  other  to  connect 
the  defrostjheater.  The  articles  are 
equipped  ^fith  a  synchronous  or 
subsj-nchronous  motor.  The  defrost 
timer  disconnects  the  compressor  by 
opening  anelectrical  circuit  after  the 
compressor  itself  has  run  for  a  length  of 
time  predetermined  by  the  manufacturer 
depending  on  the  specifications  of  the 
model.  Up6n  completion  of  the 
compressor  run  cycle  (and 
simultanecusly  with  the  compressor's 
disconnection)  the  defrost  heater  is 
activated  and  nms  for  a  preset  time 
(again  depending  on  the  model),  as 
predetennmed  by  the  manufacturer. 
Electronic  llefrost  timers  have  a  sinfilar 
function  but  operate  with  greater 
efficiency.  Fhis  is  because  a 
microprocf  ssor  in  the  device  uses 
informatioi  i  gathered  during  the  defrost 
cycle  to  ad  ust  the  compressor  run  time. 
TTiis  systei  i  defrosts  only  when  needed, 
thereby  im  >rov{ng  the  efficiency  of  the 
refrigeratoi 

The  defrost  timers  subject  to  this 
investigation  are  currently  classihabie 
under  suboeading  9107.00.4000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  nf  Ii  ivestigation  (POI) 

We  initia  ted  this  investigation  using  a 
six-month  fOI  from  July  1, 1992. 
through  December  30. 1992.  In  order  to 
captiue  U.S.  sales  made  pursuant  to 
long-term  ( ontracts.  we  expanded  the 
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POI  to  include  two  additional  six-month 
periods  (i.e..  April  30-September  30, 
1991.  and  October  1. 1991-March  31, 
1992).  Respondent  reported  home 
market  sales  in  these  periods  to 
correspond  to  U.S.  sales  contracted  in 
July  1991  and  January  1992, 
respectively  (see  memorandum  from 
Richard  Moreland  to  Barbara  Stafford 
dated  June  4, 1993). 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(b)  and  776(c)  of  the 
Act,  that  the  use  of  best  information 
available  (BIA)  is  appropriate  for  sales 
of  subject  merchandise  in  this 
investigation.  In  deciding  whether  to 
use  BIA,  section  776(b)  provides  that  the 
Department  shall  use  BIA  if  it  is  unable 
to  verify  the  accuracy  of  the  information 
submitted.  Further,  section  776(c) 
provides  that  the  Department  may  take 
into  account  whether  the  respondent 
was  able  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required.  In  this  case,  Sankyo  did 
not  do  so. 

The  Department  also  took  into 
consideration  whether  or  not  the 
respondent  cooperated  with  the 
Department.  In  this  case,  while  its 
submissions  contained  significant 
deficiencies,  and  could  not  be 
completely  verified,  the  respondent  was 
cooperative.  As  BIA  for  Sankyo,  we  are 
assigning  the  average  margin  contained 
in  the  petition,  in  accordance  with  the 
two-tiered  BIA  methodology  under 
which  the  Department  imposes  a  less 
adverse  rate  upon  those  respondents 
that  cooperate  in  the  proceeding.  The 
Department's  two-tier  methodology  for 
assigning  BIA  based  on  the  degree  of 
respondents'  cooperation  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  (See  Allied-Signal 
Aerospace  Co.  v.  the  United  States, 
Appeal  No.  93-1049  (Fed.  Or.  June  22. 
1993);  see  also  Kwpp  Stahl  AG.  et  al  v. 
the  United  States,  822  F.  Supp.  789  (OT 
May  26, 1993).)  The  average  of  the 
margins  contained  in  the  petition  is 
83.67  percent.  For  a  more  detailed 
discussion  of  the  Department's  decision 
to  use  BIA  in  this  case,  see  the 
December  16. 1993,  memorandum  from 
David  Binder  to  Barbara  Stafford. 

Interested  Party  Ounments 

Comment  1 :  Petitioner  argues  that  due 
to  the  various  discrepancies  and 
deficiencies  discovered  by  the 
Department  at  verification,  the 
Department  should  use  the  dumping 
margins  calculated  in  the  petition  as 
BIA.  Petitioner  bases  its  request  for  the 
use  of  BIA  on  the  portion  of  home 
market  sales  omitted  from  respondent's 


sales  listing,  the  improper  matching  of 
certain  U.S.  and  home  market  models, 
the  unverifiable  assembly  costs 
included  in  the  difference  in 
merchandise  (difrner)  adjustment,  the 
imverifiable  warranty  expenses,  and  the 
pattern  of  contracting  which  existed  for 
home  mtuket  sales  and  which  called 
into  question  respondent's  reported 
home  miarket  sales. 

Respondent,  on  the  other  hand,  argues 
that  the  Department  should  reject 
petitioner's  request  for  the  use  of  BIA 
across  the  board  because  respondent  has 
cooperated  in  the  investigation  and 
because  the  large  majority  of  its 
response  has  been  verified  as  complete. 
Therefore,  respondent  requests  that  the 
Department  limit  the  use  of  BL\  only  to 
those  instances  where  deficiencies  or 
discrepancies  were  found  during 
verification. 

DOC  Position:  We  agree  with 
petitioner.  We  learned  at  verification  of 
home  market  sales  which  respondent 
omitted  from  its  reported  database.  In 
addition,  we  discovered  that  respondent 
had  eliminated  many  sales  because  it 
believed  them  not  to  be  subject  to  the 
investigation  based  on  the  channel  of 
trade  and/or  ultimate  use  of  the  timer 
models  in  question;  however, 
respondent  had  not  disclosed  these 
eliminations  in  its  responses  to  the 
Department's  questionnaire.  Because  of 
these  late  revelations,  the  Department 
was  not  able  to  structure  verification  to 
scrutinize  thoroughly  these  unreported 
sales.  We  also  established  that  a  pattern 
of  contracting  existed  for  home  market 
sales  which  raises  questions  as  to  the 
validity  of  respondent's  determination 
of  home  market  date  of  sale.  The  use  of 
contract  dates  in  the  home  market, 
rather  tlian  the  reported  order  entry 
dates,  would  change  completely  the 
selection  of  transactions  used  to 
calculate  foreign  market  value.  In 
combination  with  other  discrepancies, 
these  problems  call  into  question  the 
reliability  of  the  home  market  database. 

We  also  learned  at  verification  that  a 
very  significant  portion  of  U.S.  products 
representing  a  majority  of  U.S.  sales  had 
not  been  matched  correctly  to  home 
martlet  models  in  accordance  with  the 
instructions  contained  in  Appendix  V  of 
the  Department's  questionnaire.  The 
Department  cannot  be  responsible  for 
rematching  this  large  percentage  of  the 
total  data  base.  Further,  the  mismatched 
U-S.  models  could  only  be  re-matched 
to  a  limited  set  of  similar  home  market 
sales  for  whidi  no  difrner  information 
had  been  provided  by  respondent. 
Therefore,  the  majority  of  U.S.  sales 
would  be  subject  to  some  form  of  BIA. 
In  combination  with  other 
discrepancies,  these  problems  call  into 
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question  the  reliability  of  the  entire  U.S. 
database.  Due  to  the  number  and  extent 
of  the  discrepancies  discovered  at  the 
verification,  the  Department  is  basing 
the  final  determination  in  this 
investi^tion  on  BIA. 

In  spite  of  the  outcome  at  verification, 
we  find  that  the  respondent  cooperated 
in  this  investigation.  The  numerous 
mistakes,  omissions  and  deficiencies 
which  were  not  corrected,  clarified  or 
ampUfied  in  a  timely  manner  require 
the  use  of  BIA.  While  some  of  these 
deficiencies,  by  themselves,  may  not 
have  led  to  the  use  of  total  BIA.  the 
collective  discrepancies  and 
deficiencies  discovered  at  verification 
undermine  the  basic  reliability  of  the 
submitted  information. 

Given  the  Department's  use  of  BLA, 
other  comments  submitted  by  the 
parties  in  their  briefs  in  this 
investigation  are  moot,  and  will  not  be 
addressied  in  this  notice. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  wi^  section  735  of  the 
Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  defrost 
timers  produced  or  exported  from  Japian. 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  24. 1993.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  lo  ihe  estimated  final 
dumping  margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manufacturer/producer/exporter 


Sankyo   Seild  Manufacturing   Co. 

Ud „ 

All  othefB  „ 


Margin 

pefcam- 

age 


83.67 
83.67 


Intematioaal  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (TTC)  of 
our  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C  1673d(d))  and  19  CFR 
353.20(a)(4). 


Dated:  January  6, 1994. 
)oaq>h  A.  Spabiai, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-S91  Filed  1-12-94;  8:4S  am] 
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Preliminary  Affirmative  Determination 
of  Scope  Inquiry  on  Antidumping  Duty 
Orders  on  Certain  Circular  Welded 
Non-Alloy  Steel  Pipe  From  Brazil,  the 
Republic  of  Korea,  Mexico  and 
Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
affirmative  determination  of  scope 
inquiry. 

SUMMARY:  We  preliminarily  determine 
that  (1)  pipe  certified  to  American 
Petroleum  Institute  (API)  5L  line  pipe 
specifications  (API  5L  line  pipe  or  line 
pipe)  and  (2)  pipe  certified  to  both  the 
API  5L  line  pipe  specifications  and  the 
less  stringent  American  Standard 
Testing  and  Materials  (ASTM)  A-53 
standard  pipe  specifications  (dual- 
certified  pipe),  when  actually  used  as 
certain  circular  welded  non-alloy  steel 
pipe  (standard  pipe),  and  falling  within 
the  physical  parameters  outlinMi  in  the 
scope  of  the  orders,  are  within  the  scope 
of  the  antidumping  duty  orders  on 
standard  pipe  from  Brazil,  the  Republic 
of  Korea,  Mexico  and  Venezuela.  We 
will  direct  the  U.S.  Customs  Service  to 
suspend  liquidation  of  these  products  as 
follows:  (1)  All  dual-certified  pi{>e  and 
API  5L  Une  pipe  felling  within  the 
physical  parameters  outlined  in  the 
scope  of  the  orders  that  enter  without  an 
end-use  certificate  and  (2)  all  dual- 
certified  pijM  and  API  5L  line  pipe 
falling  within  the  physical  parameters 
outUned  in  the  scope  of  the  orders  that 
enter  with  an  end-use  ceilificate 
certifying  end  use  in  a  standard  pipe 
application.  No  suspension  of 
liquidation  is  required  for  dual-certified 
pipe  and  API  5L  line  pipe  that  enters 
with  an  end-use  certificate  certifying 
end  use  in  a  line  pipe  application. 
Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination. 

EFFECTIVE  DATE:  January  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberley  Hufhnan  at  (202)  482-0780 
or  Wendy  Frankel  at  (202)  482-5253, 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
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of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  23, 1993,  the  petitioners  in 
the  original  less-than-fair-value 
investigations  (Allied  Tube  &  Conduit 
Corporation,  Sawhill  Tubular  Division, 
Tex-Tube  Division  American  Tube 
Company,  Century  Tube  Corporation, 
Laclede  Steel  Company,  LTV  Tubular 
Products  Company,  Sharon  Tube 
Company,  Western  Tube  &  Conduit 
Corp.,  Wheatland  Tube  Company,  and 
CSI  Tubular  Products,  Inc.)  filed 
anticircumvention  petitions  with  the 
Department  of  Commerce  (the 
Department)  arguing,  pursuant  to 
section  781(c)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act)  and  19  CFR 
353.29(g)  (1992),  that  exports  from 
Korea,  Mexico  and  Brazil  of  API  5L  line 
pipe  and  dual-certified  pipe  are 
circumventing  the  antidumping  duty 
orders  on  standard  pipe  when  they  are 
actually  used  in  standard  pipe 
applications.  The  Department 
determined  that  a  scope  inquiry 
pursuant  to  19  CFR  353.29(i)  was  the 
appropriate  approach  to  address  the 
issues  raised  by  petitioners. 

Exports  of  standard  pipe  from 
Venezuela  were  the  subject  of  a 
concurrent  antidumping  investigation. 
The  scope  of  the  resulting  affirmative 
order  is  exactly  the  same  as  that  of 
Mexico,  Korea  and  Brazil.  For  this 
reason,  even  though  in  their  original 
petition  for  an  anticircumvention 
investigation  petitioners  did  not  request 
that  imports  from  Venezuela  be 
examined,  we  determined  in  our 
October  25, 1993,  recommendation 
memorandum,  on  file  at  the  Central 
Records  Unit,  room  B099,  of  the 
Department  of  Commerce  Main 
Building,  that  it  is  appropriate  in  the 
context  of  the  present  scope  inquiry  to 
clarify  whether  imports  of  line  pipe  and 
dual-certified  pipe,  when  actually  used 
as  standard  pipe  and  fall  within  the 
physical  parameters  outlined  in  the 
scope  of  the  orders,  are  within  the  scope 
of  the  antidumping  duty  order  on 
standard  pipe  from  Venezuela. 

The  scope  of  the  order  on  standard 
pipe  from  Taiwan,  another  concurrent 
investigation,  differs  from  that  of  the 
remaining  orders.  See  57  FR  49454 
(1992).  Therefore,  this  scope 
determination  does  not  apply  to  the 
scope  of  the  Taiwanese  order. 

The  Department  initiated  its  scope 
inquiry  on  Jvme  7, 1993,  and  granted 
interested  parties  the  formal 
opportunity  to  comment  on  whether 


API  5L  line  pipe  and  dual-certified  pipe, 
when  used  in  standard  pipe 
applications  and  falUng  within  the 
physical  parameters  outlined  in  the 
scope  of  the  orders,  are  within  the  class 
or  kind  of  merchandise  subject  to  the 
orders.  We  received  comments  on  July 
6, 1993  J  from  petitioners  and  six 
responqents,  and  rebuttal  comments  on 
July  19, 1993.  hi  addition,  the 
DefmrtiQent  later  provided  interested 
parties  ^e  opportunity  to  meet 
individually  with  the  Acting  Assistant 
SecretaBy  for  Import  Administration  to 
further  discuss  how  the  Department 
should  oroperly  resolve  this  inquiry. 
Petitioinrs  and  five  respondents 
particiinted  in  the  meetings.  Due  to  the 
significant  difficulty  presented  by  this 
scope  inquiry,  we  have  determined  that 
it  is  app^priate  to  issue  a  preliminary 
determination. 

Undej  19  CFR  353.29(i),  the 
Departi^ent  first  examines  the 
descriptions  of  the  subject  merchandise 
contained  in  the  petition,  the  initial 
investig  itions,  and  th^  Department's 
and  rrC  s  determinations.  The 
regulati  ms  provide  that  if  it  determines 
these  d«  scriptions  are  not  dispositive, 
the  Dep  trtment  will  consider  the  factors 

Erovide  1  for  under  19  CFR  353.29(i)(2), 
nown  ( lommonly  as  the  Diversified 
Product  i  criteria.  See  Diversified 
Product  >  Corp.  versus  United  States. 
572  F.  S)upp.  883  (OT  1983). 

In  oui  recommendation 
memora  adum,  of  October  25, 1993,  we 
found  tl  at  the  specifications  of  API  5L 
line  pipe  and  dual-certified  pipe 
encompass  the  less  demanding 
specifications  for  standard  pipe.  We 
determined  that  it  was  imclear  as  to 
whetheithe  orders  "included  API  5L 
line  pipe  and  dual-certified  pipe  within 
the  scope  whenever  those  categories  of 
pipe  are  actually  used  in  a  standard 
pipe  api  ihcation"  based  upon  the 
followii  g:  the  overlap  in  physical 
paramet  ars,  the  Department's 
conclus  on  that  both  dual-certified  pipe 
and  line  pipe  can  be  and  sometimes  are 
actually  used  in  standard  pipe 
applicattons,  and  the  ambiguity  in  the 
orders  and  descriptions  of  the  subject 
merchandise  from  the  original 
investigations.  See  the  Dep)artment's 
Recomittendation  Memorandum  dated 
Octoberj25, 1993.  Therefore,  on  October 
27, 1991  the  Department  requested  that 
the  interested  parties  comment  on  the 
Diversiqed  P*roducts  criteria  provided 
for  undtfr  19  CFR  353.29(i)(2).  These 
criteria  nclude:  (i)  The  physical 
charact(  ristics  of  the  product;  (ii)  the 
expectai  ions  of  the  ultimate  purchasers; 
(iii)  the  ultimate  use  of  the  product;  and 
(iv)  the  I  hannels  of  trade.  See  19  CFR 
353.29(i  (2).  The  following  interested 
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parties  filed  comments  and  rebuttals  on 
November  22, 1993,  and  December  3, 
1993,  respectively:  Allied  Tube  & 
Conduit  Corporation,  Sawhill  Tubular 
Division,  Tex-Tube  Division  American 
Tube  Company,  Century  Tube 
Corporation,  Laclede  Steel  Company, 
LTV  Tubular  Products  Company. 
Sharon  Tube  Company,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Company,  and  CSI  Tubular  Products, 
Inc.,  collectively  referred  to  as 
petitioners;  Mannesmann  Pipe  &  Steel 
Corporation;  Korea  Iron  and  Steel 
Association,  Dongbu  Steel  Co.,  Ltd., 
Hyimdai  Steel  Pipe  Co.,  Ltd.,  Korea 
Steel  Pipe  Co..  Ltd..  Pusan  Steel  Pipe 
Co..  Ltd.  and  Union  Steel  Manufacturing 
Co..  Ltd.  (Korea),  collectively  referred  to 
as  the  Korean  respondents;  and  HYLSA, 
S.A.  de  CV..  referred  to  as  HYLSA. 

Analysis 

General  Issues:  The  purpose  of  the 
Department's  scope  inquiry  is  to 
determine  whether  dual-certified  pipe 
and  API  5L  line  pii>e,  when  used  in  a 
standard  pipe  application  and  which 
fall  within  die  physical  parameters 
outlined  in  the  scope  of  the  orders,  are 
within  the  scope  of  the  orders.  See  the   " 
Department's  October  25, 1993, 
Recommendation  Memorandum. 

In  this  regard,  respondents  argue 
initially  that  the  Department  has 
improperly  read  into  the  scope  a 
possible  use  requirement  and  that  to 
determine  that  line  and  dual-certified 
pipe  are  covered  on  this  basis  would 
amount  to  an  impermissible  expansion 
of  the  scope  of  the  orders.  In  support  of 
this  position,  the  Korean  respondents 
distinguish  between  what  they  refer  to 
as  a  pipe  product's  "chief  end  use"  and 
the  "actual  use"  to  which  the  pipe  is 
put.  They  argue  that  within  the  pipe 
industry  it  is  recognized  that  line  and 
dual-certified  pipe  (as  well  as  standard 
pipe)  are  intended  for  use  in  certain 
applications — their  "chief  end  uses" — a 
fact  which  is  made  explicit  by  their 
industry  labeling.  The  Korean 
respondents  argue  that  the  orders 
exclude  these  categories  of  pipe  based 
upon  an  assumption  that  these  chief  end 
uses  differ  bom  those  of  standard  pipe, 
without  reference  to  the  question  of  how 
they  are  actually  used.  They  cite  Ipsco, 
Inc.  versus  United  States,  715  F.  Supp. 
1104  (OT  1989),  to  argue  that  absent 
such  an  explicit  reference  to  actual  use, 
the  Department  may  not  concern  itself 
now  with  actual  use.  Therefore,  the 
Korean  respondents  argue  that  there  is 
no  basis  for  the  Department  to  resort  to 
the  Diversified  Products  criteria  under 
19  CFR  353.29(i)(2). 

We  disagree.  Besides  providing  a 
physical  description  of  standard  pipe. 


the  orders  state  that  "(sltandard  pipes 
and  tubes  are  intended  for  the  low 
pressure  conveyance  of  water,  steam, 
natural  gas,"  and  other  related  uses,  as 
well  as  light  load  bearing  and 
mechanical  applications.  Antidumping 
Orders.  57  FR  49452,  49453  (1992) 
(emphasis  added).  The  issue  raised  by 
respondents,  which  the  Department's 
recommendation  memorandum  did  not 
directly  address,  concerns  the  proper 
interpretation  to  be  given  the  phrase 
"are  intended  for"  certain  uses. 
Res]>ondents  are  correct  that,  in  using 
this  phrase  in  the  orders,  the 
Department  did  not  expressly  refer  to 
actual  use  (nor  did  we  refer  to  actual  use 
in  the  orders  wherein  we  appeared  to 
exclude  Une  pipe  and  certain  dual  or 
triple  certified  pipe).  At  the  same  time, 
however,  as  indicated  in  our 
recommendation  memorandum,  neither 
did  the  Department  expressly  limit  the 
phrase  "are  intended  for"  to  "chief  end 
uses"  nor  stenciling  indicative  of 
standard  pipe.  Thus,  as  a  threshold 
matter,  the  orders  and  the  descriptions 
from  the  underlying  investigations  do 
not  preclude  the  Department  from 
considering  the  actual  end  use  to  which 
a  particular  type  of  pipe  product 
(regardless  of  stenciling)  is  put  in 
determining  whether  that  type  of 
product  is  "intended  for  use"  as 
standard  pipe  and,  therefore,  covered  by 
the  orders  on  standard  pipe. 

The  issue  herein  closely  resembles  the 
issue  addressed  in  Ipsco,  a  case  arising 
from  a  scope  inquiry  concerning  oil 
country  tubular  goods  (OCTG)  from 
Canada.  The  Department  had  defined 
the  subject  merchandise  as.  "  'hollow 
steel  products  of  circular  cross-section 
intended  for  use  in  drilling  for  oil  and 
gas."'  Ipsco,  715  F.  Supp.  at  1105 
(quoting  OCTG  from  Canada.  51  FR 
21.782.  21.1783  (1986))  (emphasis 
added  by  Court).  At  issue  was  whether, 
later,  the  Department  had  reasonably 
clarified  the  scope  of  the  orders,  and  in 
particular  the  phrase  "intended  for  use 
in  drilling  for  oil  and  gas."  as  covering 
not  only  API  specification  OCTG  pipe 
but  "  'all  other  pipe  with  (certain 
specified)  characteristics  used  in  OCTG 
applications.  .  ^  .'"  Ipsco  at  1105 
(quoting  the  Department's  unpublished 
scope  ruUng).  In  reaching  this 
determination,  the  Department  also 
provided  an  additional  description  of 
the  covered  merchandise,  and  instituted 
an  end-use  certification  procedure.  See 
Ipsco. 

The  Court  of  International  Trade 
(Court)  upheld  the  Department's 
determination,  disagreeing  with 
"plaintiffs'  contention  that  a  pipe's 
stencil  or  marking  should  be  regarded  as 
conclusive  evidence  of  the  pipe's 
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intended  use  •  •  •  when  such  pipe 
possesses  all  of  the  physical 
characteristics  which  would  enable  it  to 
be  used  as  OCTG."  Id.  at  1108.  The 
f  Court  added: 

Although  stencilling  or  marking  may  be 
strong  evidence  of  what  the  manufecturer 
considers  to  tie  the  product's  intended  use. 
such  labelling  does  not  necessarily  reflect  an 
importer  or  end-user's  view  of  the  product's 
intended  use.  nor  does  it  prevent  the  pipe 
from  act\ially  being  used  as  OCTG.  As 
indicated  in  the  record,  a  knowledgeable 
engineer  may  use  for  drilling  purposes  any 

i>ipe  that  meets  the  minimum  requirements 
or  OCTG. 

Id. 

The  Court  went  so  far  as  to  hold  that 
the  Department  "acted  reasonably  in 
rejecting  plaintiffs'  suggested  approach 
which  would  allow  manufacturers  and 
importers  to  evade  the  imposition  of 
duties  by  simply  labelling  OCTG  pipe  as 
non-OCTG  pipe  sharing  the  same 
physical  characteristics."  Id.  The 
Court's  decision  endorsed  the 
Department's  argument  that  "the 
stencilling  or  marking  of  pipe  is  a 
voluntary  practice  which  is  not  required 
by  the  API  or  any  other  governmental  or 

[>rivate  authority,  [and] ...  the 
abeliing  and  marking  of  pipe  as 
standard  or  line  pipe  is  meaningless 
within  the  context  of  these  orders."  Id. 
at  1107-08. 

Thus,  a  central  issue  in  Ipsco,  as  here. 
concerned  the  meaning  of  the  phrase 
"intended  for  use"  in  certain  specified 
applications.  There,  the  Department 
interpreted  the  phrase  as  permitting  an 
inquiry  into  how  the  pipe  at  issue  was 
actually  used.  Here,  the  Department 
determines  that  the  phrase,  when  read 
in  conjunction  with  the  remainder  of 
the  scope  descriptions  in  the  orders, 
does  not  clearly  include  or  exclude  line 
pipe  or  dual-certified  pipe  falling  %vithin 
the  physical  parameters  outlined  in  the 
scope  of  the  orders  which  is  actually 
used  in  standard  pipe  appHcations. 
Thus,  we  must  resort  to  a  Diversified 
Products  analysis. 

Physical  Characteristics:  Respondents 
argue  that  the  physical  differences 
between  standard  pipe  and  line  pipe/ 
dual-certified  pipe  are  significant 
enough  to  warrant  a  determination  that 
standard  pipe  and  line  pipe/dual- 
certified  pipe  constitute  separate  classes 
or  kinds  of  merchandise,  especially  due 
to  such  factors  as  (1)  chemical 
com(>osition.  (2)  end  finish  and 
coupUngs  and  (3)  weight  and 
dimensional  tc^rances.  We  note  that, 
although  certain  respondents  discuss 
dual-certified  pipe  separately  from  line  . 
pipe,  respondents  argue  generally  that 
dual-certified  pipe  Calls  ttathin  the  class 
or  kind  of  merchandise  of  line  pipe. 


which  they  claim  is  separate  from 
standard  pipe  (regardless  of  the  actual 
use  of  a  particular  pipe). 

According  to  respondents,  with  regard 
to  chemical  composition,  the  allowable 
chemical  tolerances  for  carbon, 
manganese,  phosphorus  and  sulfur  are 
different  for  line  pipe  and  standard 
pipe.  Respondents  assert  that  the 
requirements  for  end  finish  and 
couplings  also  differ  significantly 
between  the  two  kinds  of  pipe.  For 
example,  the  coupling  diameter  under 
API  5L  specifications  is.  on  average. 
17.09  percent  greater  than  the  coupling 
diameter  required  under  ASTM  A-53 
specifications.  Similarly,  the  specified 
end  taper  finish  for  ASTM  A-53 
standard  pipe  (0.750"  per  foot)  is  more 
than  ten  times  that  mandated  for  API  5L 
specifications  (0.0625"  per  foot).  With 
regard  to  weight  and  dimensional 
tolerances,  respondents  point  out  that 
ASTM  A-53  specifications  permit  a 
larger  variance  in  diameter  than  API  5L 
specifications.  The  API  5L 
specifications  impose  an  upper  limit  on 
variance  in  wall  thickness;  while  ASTM 
A-53  does  not.  For  weight  tolerances. 
ASTM  A-53  specifications  permit  a 
lower  limit  variance  of  up  to  10  percent, 
while  API  5L  si>ecifications  permit  a 
lower  limit  variance  in  weight  of  no 
more  than  3.5  percent  (a  65  percent 
difference  between  the  two  standards). 
Finally,  with  regard  to  length,  the 
minimum  allowable  length  of  ASTM  A- 
53  standard  pipe  is  12  f^t,  while  the 
minimum  p>ermissible  length  under  API 
5L  specifications  is  9  feet. 

Ail  the  respondents  agree  that 
physical  characteristics  constitute  a  very 
important  factor  in  this  analysis.  The 
Korean  producers  conclude  that 
"(plhysical  characteristics  *  *  •  are  the 
bedrock  on  which  the  Department — and 
petitioners — originally  excluded  line 
and  dual-stencil  pipe  from  the  scope  of 
the  investigation." 

Petitioners  argue  that  pipe  made  to 
either  the  API  5L  line  pipe 
specifications  or  the  dual-certified 
specifications  meets  the  physical 
characteristic  requirements  set  forth  in 
the  scope  of  the  orders.  Petitioners  argue 
that  respondents  are  misdirected  in 
emphasizing  the  differences  between 
pipe  meeting  API  sp>ecifications  and 
ASTM  specifications  with  regard  to 
chemical  composition,  end  finish  and 
wei^t  and  thickness  tolerances.  First, 
the  physical  description  of  standard 
pipe  set  forth  in  the  scope  language  of 
the  orders  cover  standard  pipe  that  . 
"generally"  (not  exclusively)  meets  the 
ASTM  A-53  specifications.  Thus,  the 
physical  description  is  not  Umited  to  A- 
53  standard  pipe.  Second,  the  scope 
language  expressly  includes  pipe 
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meeting  the  physical  description 
expressed  therein,  regardless  of  wall 
thickness,  surface  finish  and  end  finish. 
Therefore,  according  to  petitioners,  the 
difierences  in  these  characteristics  are 
irrelevant  to  the  scope  inquiry.  Because 
dual-certified  pipe  meets  both  the  A-53 
specifications  and  the  API  5L 
specifications,  petitioners  assert,  it 
meets  the  physical  description  of  the 
pipe  described  in  the  scope  of  the 
orders.  Further,  pipe  which  meets  the 
API  5L  specifications  also  meets  the 
physical  description  of  the  pipe 
described  in  the  scope  because  the 
higher  specifications  of  API  5L 
encompass  the  A-53  specifications. 

The  Department  determines  that  line 
pipe  and  dual-certified  pipe  (within  the 
physical  parameters  outlined  in  the 
scope  of  the  orders),  when  used  in 
standard  pipe  applications,  have  the 
same  primary  physical  characteristics  as 
standard  pipe.  As  stressed  above,  we  are 
only  concerned  with  clarifying  whether 
line  and  dual-certified  pipe  which  is 
actually  used  in  standard  pipe 
applications  and  fall  within  the  physical 
parameters  outlined  in  the  scope  of  the 
orders  is  within  the  scope  of  the  orders 
on  standard  pipe.  Nevertheless,  as  the 
scope  of  the  orders  indicates  and  as  the 
Department  discussed  in  its 
recommendation  memorandum,  it  is 
important  to  note  that  the  overlap 
between  the  physical  characteristics  of 
line  and  dual-certified  pipe  and 
standard  pipe  exists  both  for  line  and 
dual-certified  pipe  which  is  actually 
used  as  standard  pipe  and  for  other  line 
and  dual-certified  pip>e  as  well.  The 
physical  description  of  standard  pipe 
contained  in  the  orders  read,  in  part,  as 
follows: 

The  merchandise  subject  to  this 
investigation  is  circular  welded  non-alloy 
steel  pipes  and  tubes  of  circular  cross- 
section,  not  more  than  406.4mm  (16  inches) 
in  outside  diameter,  regardless  of  wall 
thickness,  surface  finish  (black,  galvanized, 
or  painted),  or  end  finish  (plain  end,  bevelled 
end,  threaded,  or  threaded  and  coupled). 
These  pip>es  and  tubes  are  generally  known 
as  standard  pipe,  though  they  may  also  be 
called  structural  or  mechanical  tubing  in 
certain  applications. 

Clearly,  virtually  all  line  and  dual- 
certified  pipe  possess  these  physical 
characteristics.  To  the  extent  a 
particular  shipment  or  piece  of  line  pipe 
does  not  possess  different 
characteristics  which  would  impede  its 
use  in  a  standard  pipe  application  (a 
condition  which  does  not  apply  to  most 
Une  pipe),  these  physical  characteristics 
would  enable  any  line  or  dual-certified 
pipe  to  be  used  in  a  standard  pipe 
application. 
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Having  i  aid  the  above,  respondents 
are  correct  that  chemical  composition, 
end  finishiand  couplings  and  weight 
and  dimensional  tolerances  can  be 
somewhat  tdifierent  between  ASTM  A- 
53  specifiQations  and  API  5L 
specificatibns.  However,  the 
significant  e  of  these  observations  is 
undermin(  d  by  the  above-noted  overlap 
in  primary  physical  characteristics 
among  the  various  types  of  pipe  and  by 
specific  language  in  the  orders  relating 
to  these  characteristics. 

Regardiag  the  latter  point,  the  scope 
of  the  orders  covers  standard  pipe 
regardless jof  wall  thickness,  surface 
finish  or  etid  finish.  Thus,  unique 
tolerancesiwith  respect  to  these 
characteristics  cannot  affect  our 
determination  of  whether  a  product  is 
standard  pjipe  (as  that  term  is 
understood  in  the  orders).  Moreover, 
even  with  respect  to  acknowledged 
physical  cnaracteristics  of  standard 
pipe,  uni^iely  stringent  tolerances  that 
exceed  ASTM  A-53  specifications 
should  no!  prevent  a  product  which  is 
being  used  in  standard  pipe 
applications  fit>m  being  considered 
standard  oipe,  provided  that  the 
product  rnpets  all  of  the  standard  pipe 
specifications  as  expressed  in  the 
orders.      f 

Therefore,  the  Department 
preliminaiily  determines  that  line  pipe 
and  dual-oertified  pipe  which  fall 
within  the!  physical  parameters  outlined 
in  the  sco^  of  the  orders,  when  used  in 
standard  ^ipe  applications,  have  the 
same  prirrjary  physical  characteristics  as 
standard  pipe;  such  pipe  generally 
meets  the  physical  description  listed  in 
the  scope  0f  the  orders,  a  fact  which 
supports  ihclusion  within  the  class  or 
kind  of  mtrchandise  for  standard  pipe. 

Expectations  of  the  Ultimate 
Purchased:  The  Korean  producers  argue 
that  line  pipe  and  dual-stenciled  pipe 
are  manufactured  to  more  exacting 
standards  than  standard  pipe.  The  API 
specificati  ans  governing  the  chemistry, 
weight,  01  tside  diameter,  marking  and 
so  forth  of  line  pipe  were  established  by 
the  American  Petroleum  Institute  for  the 
peculiar  needs  of  the  oil,  gas,  pipeline 
and  utilitv  industries.  Thus,  purchasers 
of  these  li^e  pipe  products  expect  such 
products  tb  be  fit  for  use  in  these 
industries.  EKial-stenciled  API  SLyASTM 
A-53  pipe  is  manufactured  to  conform 
to  the  moi  b  stringent  API  speciJBcations, 
which  aut  imatically  qualify  it  for  the 
lower  AStM  specifications  applicable 
to  standard  pipe.  Thus,  purchasers  of 
dual-stench  led  pi[>e  expect  it  to  meet  the 
API  standards  but  also  to  have  added 
flexibility  hecause  it  is  additionally 
marked  with  the  ASTM  certification. 
Finally,  tl  e  Korean  producers  assert  that 
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imported  dual-certified  pipe  is  not  being 
sold  exclusively  or  predominantly  to 
customers  for  standard  pipe  uses. 
HYLSA  argues  that  me  differing 
expectations  of  ultimate  purchasers  of 
dual-stendled  API-5L  line  pipe,  as 
compared  with  ASTM  A-53  standard 
pipe,  may  be  inferred,  in  part,  fit>m  (a) 
the  fact  that  some  users  only  use  dual- 
stendled  pipe,  and  (b)  the  physical 
difi^erences  between  the  two  products. 
Pipe  is  produced  to  meet  API-5L 
specifications  at  home  and  abroad 
because  there  is  a  market  demand  for 
the  physical  characteristics  of  API-5L 
line  pipe.  Unless  there  were  distinct 
expectations  on  the  part  of  the  ultimate 

Eurchasers  with  regard  to  dual-stanciled 
ne  pipe,  manufacturers  would  just 
produce  the  less  costly  ASTM  A-53 
standard  pipe. 

Petitioners  state  that  the  ultimate 
purchasers  of  dual-certified  pipe  and 
API-5L  line  pipe  have  a  critical 
expectation  when  they  purchase  such 
pipe  from  one  of  the  countries  involved 
in  this  scope  proceeding.  That  critical 
exp>ectation  is  that  they  are  purchasing 
a  pipe  that  will  perform  a  standard  pipe 
application  at  the  lowest  cost.  More 
specifically,  the  purchasers  of  dual- 
certified  pipe  and  API-5L  line  pipe 
simply  want  a  product  that  meets  the 
A-53  spedfication  for  use  in  a  standard 
pipe  application.  Therefore,  petitioners 
assert  that  the  line  pipe  and  dual- 
certified  products  being  sold  to  standard 
pipe  customers  are  intended  for,  and  in 
fact  are  now  being  used  for,  the  same 
standard  pipe  applications  that  were 
previously  met  by  A-53  pipe. 

The  Department  recognizes  that  the 
ultimate  purchaser  of  line  or  dual- 
certified  pipe  receives  a  product  that  is 
certified  to  perform  a  more  demanding 
application,  i.e.,  a  line  pipe  application. 
At  the  same  time,  some  purchasers  of 
line  and  dual-certified  pipe  expect  to 
use  it  and  actually  do  use  it  in  a 
standard  pipe  application.  (Neither  the 
Korean  respondents  nor  HYLSA  attempt 
to  contravene  petitioners'  evidence  that 
imported  dual-certified  pipe  and 
imported  line  pipe  are  being  sold  to 
customers  for  standard  pipe  uses.) 
Bearing  in  mind  that  this  scope  Inquiry 
is  only  concerned  with  purchasers  who 
actually  use  line  pipe  or  dual-certified 
pipe  in  a  standard  pipe  application  and 
which  fall  within  the  physical 
parameters  outlined  in  the  scope  of  the 
orders,  we  find  that  the  expectations  of 
these  purchasers  with  respect  to  such 
purchases  are  that  the  higher 
spedfication  product  will  be  put  to  the 
same  use  as  standard  pipe  which  is 
manufactured  to  the  lower  ASTM 
spedfications.  This  type  of  purchase 
can  occur  when  prices  in  the  pipe 


market  permit  the  substitution,  in 
standard  pipe  applications,  of  line  pipe 
or  dual-certified  pipe  for  standard  pipe. 

Our  focus  here  is  not  on  the  consumer 
expectations  the  manufacturer 
anticipates  at  the  time  of  production, 
but  rather  on  the  actual  expectations  of 
the  ultimate  purchaser  of  the 
merchandise  at  issue  here,  i.e.,  line  pipe 
and  dual-certified  pipe  when  actually 
used  in  a  standard  pipe  application.  Cf. 
IPSCO,  715  F.  Supp.  at  1108,  Thus, 
HYLSA 's  analysis  of  why  a  producer 
would  produce  to  the  more  demanding 
specifications  is  irrelevant.  Similarly, 
the  Korean  producers'  assumption  that 
the  purchaser  is  using  the  pipe  in  a  line 
pipe  application  makes  their  argument 
inapposite.  Finally,  we  do  not  need  to 
address  here  the  Korean  producers' 
assertion  that  imported  dual-certifiM    " 
pipe  is  not  being  sold  exclusively  or 
predominantly  to  customers  for 
standard  pipe  uses.  It  is  sufficient  to 
note  that  the  parties  do  not  dispute  that 
some  such  sales  are  occurring. 

Ultimate  Use  of  the  Product: 
Respondents'  main  argimient  regarding 
ultimate  use  is  that  the  Department's 
analysis  should  be  "directed  at  the 
product  generally,  not  at  the  disposition 
or  end  use  of  any  particular  entries."  As 
support,  the  Korean  respondents  cite  the 
Department's  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Uranium 
from  the  Ukraine  and  Tajikistan.  58  FR 
36,640.  36,644  (1994),  which  states: 

Every  product  has  alternative  uses  or  the 
potential  for  alternative  uses.  For  purposes  of 
a  class  or  kind  analysis,  it  is  the  Department's 
responsibility  to  determine  not  the  number  of 
alternative  uses  but  rather  the  significance  of 
any  or  all  of  those  alternatives. 

According  to  the  Korean  respondents, 
the  primary  or  "significant"  use  of  line 
and  dual-certified  pipe  has  always  been 
and  is  now  in  the  oil,  gas  and  utility 
industries,  i.e.,  it  is  a  Une  pipe  use.  The 
Korean  respondents  argue  that  it  is  this 
use,  as  under  Customs  law.  that 
determines  the  products'  proper  class  or 
kind,  not  the  specific  uses  of  an  isolated 
minority  of  entries. 

Respondents  also  contest  petitioners' 
claims  that  all  or  most  line  pipe  or  dual- 
stenciled  pipe  is  being  used  for  standard 
pipe  applications.  HYLSA  adds  that 
petitioners'  argument  is  premised 
fundamentally  on  the  unsubstantiated 
claim  that  dual-certified  pipe  is  only 
used  as  standard  pipe.  HYLSA 
acknowledges  that  by  virtue  of  its 
physical  characteristics,  dual-certified 
pipe  is  suitable  for  and  may  be  used  in 
standard  pipe  applications.  However, 
that  possibility  does  not  alter  the  fact 
that  it  is  still  line  pipe. 

Petitioners  assert  that  the  petition 
provides  a  description  of  the  uses  of 


standard  pipe  that  is  consistent  with  the 
one  published  in  the  antidumping  duty 
orders.  Although  no  specific  exclusions 
were  listed  in  the  petition,  petitioners 
argue  that  the  scope  includes  and 
excludes  specific  "classes  or  kinds"  of 
pipes  based  on  end  use,  and  therefore 
end  use  is  the  determining  factor  of  the 
scope.  According  to  petitioners,  the 
term  "standard  pipe,"  as  used,  covers  a 
group  of  piper  products  used  for  a 
particular  group  of  purposes.  The  orders 
include  pipe  used  for  other  purposes 
such  as  line  pipe,  oil  country  tubular 
goods,  boiler  tubing,  mechanical  tubing, 
pipe  and  tube  hollows  for  redraws, 
finished  scaffolding,  and  finished 
conduit.  Petitioners  assert  that  each  of 
these  categories  of  pipe  describes  a 
particular  use  of  pipe  that  is  different 
from  a  standard  pipe  application. 
Therefore,  they  assert  Uiat  pipe  used  in 
one  of  the  excluded  uses,  such  as  in  a 
fine  pipe  application,  is  not  covered. 
However,  pipe  that  is  capable  of  being 
used  for  line  pij)e,  but  which  is  actually 
used  as  standard  pipe,  is  specifically 
covered  by  the  orders.  This  includes 
dual-certified  pipe  and  API  5L  pipe. 

The  Department  preliminarily 
determines  that  when  dual-certified  and 
line  pipe  are  actually  used  in  standard 
pipe  applications  and  fall  within  the 
physical  parameters  outlined  in  the 
scope  of  the  orders,  the  ultimate  use  of 
these  products  is  the  same  as  that  of 
standard  pipe.  This  Diversified  Products 
criterion  therefore  supports  inclusion  of 
such  products  in  the  scope  of  the  orders 
on  standard  pipe. 

We  agree  wiOi  respondents  that  it  is 
important  to  isolate  the  primary  or  most 
significant  use  of  a  product  in 
determining  whether  its  ultimate  use  is 
the  same  or  similar  to  that  of  the  subject 
merchandise.  However,  we  are  not  here 
attempting  to  determine  the  ultimate 
use  of  all  line  pipe  and  dual-certified 
pipe.  We  are  only  concerned  with  line 
and  dual-certified  pipe  which  fall 
within  the  physical  parameters  outlined 
in  the  scope  of  the  orders  and  is  actually 
used  in  a  standard  pipe  application. 
Thus,  in  order  to  properly  analyze  the 
ultimate  use  of  line  and  dual-certified 
pipe  when  used  in  a  standard  pipe 
application,  we  must  compare  that  use 
to  the  ultimate  use  of  standard  pipe. 

As  identified  in  the  scope,  standard 
pipe  is  "intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas, 
and  other  liquids  and  gases  in  plumbing 
and  heating  systems,  and  other  related 
uses,"  as  well  as  certain  structural  and 
mechanical  uses.  These  uses  are 
essentially  the  same  as  those  for  the 
products  at  issue,  i.e.,  for  line  pipe  and 
dual-certified  pipe  which  is  actually 
used  in  standaird  pipe  applications. 


Thus,  when  properly  viewed, 
respondents'  line  of  argument  does  not 
point  toward  a  determination  that  line 
and  dual-certified  pipe,  when  actually 
used  as  standard  pipe,  represent  a 
different  class  or  kind  of  merchandise 
than  standard  pipe.  See,  e.g..  Smith 
Corona  Corp.  versus  United  States,  915 
F.2d  683, 687  (Fed.  Cir.  1990);  Final 
Scope  Ruling:  Portable  Electric 
Typewriters  From  Japan,  55  FR  47.358 
(1990),  affd.  Matsushita  Elec.  Indus.  Co. 
versus  United  States,  787  F.  Supp.  1461 
(Crr  1992). 

Moreover,  the  fact  that  line  pipe  and 
dual-certified  pipe— When  actually  used 
as  standard  pipe — otherwise  could  have 
been  used  to  perform  the  more 
demanding  line  pipe  applications  is 
irrelevant.  The  primary  use — indeed  the 
only  use — of  the  products  at  issue  is  in 
standard  pipe  applications. 

Channels  of  Trade:  Respondents 
concede  that  the  channels  of  trade 
overlap  in  distributors  for  standard 
pipe,  dual-certified  pipe  and  API  5L  line 
pipe.  However,  they  argue  that  this  fact 
alone  does  not  support  a  determination 
that  line  pipe,  dual-certified  pipe  and 
standard  pipe  are  a  single  class  or  kind 
of  merchandise  within  the  scope  of  the 
orders  covering  standard  pipe. 

Petitioners  assert  that  the  channels  of 
trade  for  standard  pipe,  API  5L  line  pipe 
and  dual-certified  pi{>e  have 
traditionally  been  similar,  though  not 
identical. 

The  Department  agrees  that  the 
channels  of  trade  overlap  for  standard 
pipe,  dual-certified  pipe  and  line  pipe. 
The  Department  also  acknowledges  in 
response  to  respondents'  argument  that 
this  criterion  alone  is  not  dispositive  as 
to  whether  API  5L  line  pipe  and  dual- 
certified  pipe  fall  within  the  scope  of 
the  orders  at  issue. 

Conclusion 

Based  upon  our  analysis  of  the 
comments  provided  by  all  of  the 
interested  parties  on  the  physical 
characteristics,  expectations  of  the 
ultimate  purchasers,  ultimate  use  of  the 
product,  and  the  channels  of  trade,  in 
accordance  with  19  CFR  353.29(i),  we 
preliminary  determine  that  when  API 
5L  pipe  and  dual-certified  pipe  are  used 
in  a  standard  pipe  application  and  fall 
within  the  physical  parameters  outlined 
in  the  scope  of  the  orders,  they  are  the 
same  class  or  kind  of  merchandise  as 
standard  pipe  and  are  therefore 
included  within  the  scope  of  the  orders 
on  circular  welded  non-alloy  steel  pipe 
from  Mexico,  Korea,  Brazil,  and 
Venezuela  (case  numbers  A-201-805. 
A-580-809,  A-351-809  and  A-307- 
805). 
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We  invite  interested  parties  to 
comment  on  this  preliminary 
determination,  and  to  address  the  end- 
use  certification  process  within  30  days 
of  publication  of  this  preliminary 
determination.  Rebuttal  comments  are 
due  within  37  days  of  publication  of 
this  preliminary  determination.  See  19 
CFR  353.29(d)(3).  The  Department  will 
consider  such  comments  in  reaching  its 
final  determination. 

This  preliminary  scope  ruling  is  in 
accordance  with  19  CTR  353.29(d)(3). 

Dated:  January  6. 1994. 
Joseph  A.  Spetrini, 

Depu  ty  Assistant  Secretary  for  Comphance. 
[FR  Doc.  94-889  Filed  1-12-94;  8:45  am) 
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[C-357-«48] 

Certain  Textiles  and  Textile  Products 
From  Argentirta;  Revocation  of 
Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration; 
Department  of  Commerce. 
ACTION:  Notice  of  Revocation  of 
Countervailing  Ehity  Order. 

SUMMARY:  The  Department  of  Commerce 
is  revoking  the  countervailing  duty 
order  on  certain  textiles  and  textile 
products  from  Argentina  because  it  is  no 
longer  of  interest  to  interested  parties. 
EFFECnvH  DATE:  January  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Braier  or  Rick  Herring,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19, 1993,  the 
Dei)artment  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  61069)  its  intent  to 
revoke  the  coimtervailing  duty  order  on 
certain  textiles  and  textile  products 
from  Ai^gentina  (43  FR  53421;  November 
16, 1978).  Additionally,  as  required  by 
19  CFR  355.25(d)(4)(ii),  the  Department 
served,  by  certiGed  mail,  written  notice 
of  its  intent  to  revoke  this 
countervailing  duty  order  on  each  party 
listed  on  its  most  ciurent  service  list. 

Scope  of  the  Order 

Imports  covered  by  this  order  are 
shipments  of  men's  and  boys'  woolen 
apparel  from  Argentina.  Such  apparel  is 
currently  classified  imder  the  items  of 
the  Harmonized  Tariff  Schedule  (HTS) 
listed  in  the  appendix  to  this  notice. 
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Detemn  nation  to  Revoke 

The  Department  may  revoke  a 
countervailing  duty  onier  if  the 
Secretaijy  of  Commerce  concludes  that 
the  order  is  no  longer  of  interest  to 
interesti  »d  parties.  We  conclude  that 
there  is  lo  interest  in  a  coimtervailing 
duty  on  er  when  no  interested  party  has 
request<  d  an  administrative  review  for 
at  least  ive  consecutive  review  periods 
and  whi  in  no  domestic  interested  party 
objects  I  o  the  revocation  (19  CFR 
355.250  )(4)(iii)). 

We  r«  c»ived  neither  objections  to  our 
notice  oif  intent  to  revoke  the 
countervailing  duty  order,  nor  requests 
for  an  aflnunistrative  review.  Therefore, 
we  have  concluded  that  the 
countervailing  duty  order  covering 
certain  textiles  and  textile  products 
frtim  Argentina  is  no  longer  of  interest 
to  inten  sted  parties,  and  we  are 
revokin ;  this  countervailing  duty  order 
in  accoi  iance  with  19  CFR 
355.25(4)(4)(iii). 

Further,  as  required  by  19  CFR 
355.25(^)(5),  the  Department  is 
terminating  the  suspension  of 
liquidation  on  the  subject  merchandise 
as  of  the  effective  date  of  this  notice, 
and  wil  instruct  the  Customs  Service  to 
liquidat ),  without  regard  to 
counter  mailing  duties,  all  unliquidated 
entries  i  if  this  merchandise  exported 
from  Ai  ;entina  on  or  after  January  1, 
1992. 

This  Notice  is  published  in 
accorda  nee  v^th  19  CFR 
355.25(  l)(4)(iii). 

Dated:  January  4, 1994. 

Joseph  / .  Spetrini, 

Acting  A  isistant  Secretary  for  Import 
Adminis  ^ration. 
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National  Oceanic  and  Atmospheric 
Adm  inistration 

Pi).  I2i393q 

1992  Survey  of  Atlantic  Striped  Bass 
nstieries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Summary  and  notice  of 

availability  of  survey  results. 

summary:  NMFS  summarizes  and 
announces  the  availability  of  the  results 
of  a  siuvey  of  Atlantic  coast  striped  bass 
fisheries  for  1992,  as  required  by  the 
Atlantic  Striped  Bass  Conservation  Act 
(the  Act),  to  provide  information  on  the 
status  of  the  fisheries. 
ADDRESSES:  Copies  of  the  survey  results 
are  available  from  David  G.  Deuel, 
N0AA/NMFS/FCM3. 1335  East-West 
Highway,  Silver  Spring.  MD  20910. 
(301) 713-2347. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  G.  Deuel.  (301)  713-2347. 
8UPPI.EMENTARY  MFORMATION:  The  Act 

requires  the  Secretary  of  Commerce  and 


the  Secretary  of  the  Interior  to  conduct 
a  comprehensive  annual  survey  of  the 
Atlantic  striped  bass  fisheries.  The 
following  is  a  summary  of  the  survey  for 
1992.  Management  measures  restricting 
the  harvest  of  striped  bass  by 
commercial  and  recreational  fisheries 
remained  in  place  during  1992,  as  the 
stocks  continue  to  rebuild.  The  1992 
commercial  harvest  of  striped  bass  was 
1,692,000  pounds  (523.9  mt),  an 
increase  of  537.000  pounds  (243.6  mt) 
above  the  landings  of  1,155,000  pounds 
(523.9  mt)  in  1991.  The  Chesapeake  Bay 
area  (Maryland,  Virginia  and  the 
Potomac  River)  accounted  for  67  percent 
of  the  1992  commercial  landings.  The 
recreational  catch  in  1992  was  an 
estimated  4,282,000  fish,  of  which 
416,000  were  harvested;  the  remaining 
3,866,000  were  released  alive.  The 
estimated  weight  of  the  recreational 
harvest  was  4.902,000  pounds  (2,223.5 
mt),  about  three  times  that  of  the 
commercial  harvest.  Juvenile 
production  in  1992  was  below  the  long- 
term  averages  for  Maryland,  North 
Carolina,  and  New  York;  and  about 
average  for  Virginia  and  Delaware. 
Information  from  sampling  the 
population  of  striped  bass  shows  an 
increased  relative  abundance  of  striped 
bass  from  recent  year  classes.  Copies  of 
the  survey  are  available  upon  request 
(see  ADDRESSES). 

Dated:  January  5, 1994. 
David  S.  Crestin. 

Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Senrice. 

(FR  Doc.  94-824  Filed  1-12-94;  8:45  am] 
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Patent  and  Trademark  Office 

Economics  and  Statistics 
Administration 

Technology  Administration 

Canceliation  of  Public  Hearings  on 
Economic  Aspects  of  the  U.S.  Patent 
System 

AGENCIES:  Patent  and  Trademark  Office; 
Economics  and  Statistics 
Administration;  Technology 
Administration;  Department  of 
Commerce. 

ACTION:  Notice  of  cancellation  of  public 
hearing. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO),  Economics  and  Statistics 
Administration  (ESA)  and  Technology 
Administration  (TA)  announce  the 
cancellation  of  a  public  hearing 
scheduled  for  January  25, 1994,  at  the 
San  Jose  Convention  Center,  on  certain 


economic  aspects  of  the  United  States 
patent  system.  The  hearing  has  been 
canceled  due  to  the  lack  of  interest  of 
parties  in  presenting  oral  testimony. 
Parties  interested  in  commenting  on  the 
topics  addressed  in  the  Federal  Register 
notice  announcing  the  hearing  (58  FR 
68394),  dated  December  27, 1993,  may 
provide  those  comments  in  written  form 
pursuant  to  the  guidelines  indicated  in 
that  notice. 

DATES:  Written  comments  on  topics 
presented  in  the  supplementary 
information  section  of  the  Federal 
Register  notice  announcing  the  hearing 
(58  FR  68394).  dated  December  27, 
1993.  should  be  received  by  the  PTO  on 
or  before  March  1, 1994.  The  public 
hearing  scheduled  for  January  25, 1994. 
in  San  Jose,  California,  is  canceled. 
ADDRESSES:  Those  interested  in 
presenting  written  comments  should 
consult  the  Federal  Register  notice 
announcing  the  hearing  (58  FR  68394) 
for  information  regarding  such 
comments. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Jeff  Kushan  by  telephone  at  (703)  305- 
9300.  by  fax  at  (703)  305-8885,  by 
electronic  mail  at  kushan  @uspto.gov. 
or  by  mail  marked  to  his  attention 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  Box  4, 
Washington,  DC  20231. 

Dated:  January  6, 1994. 
Bruce  A.  Lehman. 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  94-857  Filed  1-12-94;  8:45  am) 
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COMIMTTEE  FOR  THE 
IMPLEIMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool,  Man* 
Made  Fit>er,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

January  7, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  O^ice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  October  22, 1993  between 
the  Governments  of  the  United  States 
and  Mauritius  establishes,  among  other 
things,  limits  for  certain  textile 
products,  produced  or  manufactured  in 
Mauritius  and  exported  during  the 
period  beginning  on  January  1. 1994  and 
extending  through  December  31. 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  0.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 

January  7, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854):  pursuant  to  the 
Memorandum  of  Understanding  (MOU) 
dated  October  22. 1993  between  the 
Governments  of  the  United  States  and 
Mauritius:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  14, 1994. 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  Tiber 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Mauritius  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1994 
and  extending  through  December  31. 1994.  in 
excess  of  the  following  levels  of  restraint: 


Category 


Knit  group 

345,  438,  445.  446, 

645  and  646.  as  a 

group. 


Twelve-montti  restrainl 
limit  1 


133,585  dozen. 


Categofy 

Kmiti 

Levels  not  rn  a 

group 

237  

172,265  dozen. 

335^35  

68.476  dozea 

336  „ 

80,580  dozea 

338/339  

322,595  dozen. 

340/640  

525,000  dozen  of 

wtiich  not  more  than 

319,580  dozen  shall 

be  In  Categories 

340-Y/640-Y2. 

341/641  ._ 

363.679  dozen. 

347/348  ...„ 

679,048  dozen. 

351/651  .» 

159.703  dozen. 

352/652  

t.354,284  dozen  of 

which  not  more  ttian 

1,151,142  dozen 

shall  be  in  Category 

352. 

442  

11,368  dozea 

604-A3 

326,858  kilograms. 

638/639  

370,985  dozen. 

647/648/847  

500,250  dozen. 

ACTION: 


1  The  imits  have  not  been  acfusted  to  ac- 
count for  any  imports  exported  after  December 
31   1993. 

a  Category  340-Y:  only  HTS  numbers 
6205.20.2015.  6206.20.2020.  6205.20.2046. 
6205.20.2050  and  6205.20.2060:  Category 
640-Y:  only  HTS  numbers  6205.30i0l0, 
6205.302020.  6205.30.2050  and 

6205.30.2060. 

3  Category  604-A:  only  HTS  number 
5509.32.0000. 

Imports  charged  to  these  category  limits  for 
the  period  October  1, 1992  through  December 
31, 1993  shall  be  charged  against  those  ievels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU  dated  CX:tober  22. 
1993  between  the  Governments  of  the  United 
States  and  Mauritius. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
to  include  entry  for  consumption  into  the 
Conmionwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  94-684  Filed  1-12-94;  8:45  am] 
MLUNQ  COOC  SSIO-CM-P 


DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Education 
Statistics,  Education. 


jotice  of  meeting. 


SUMMAR ':  This  notice  sets  forth  the 
scheduli  I  and  proposed  agenda  of  a 
forthcor  ling  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  a  so  describes  the  functions  of 
the  Couj  icil.  Notice  of  this  meeting  is 
required  imder  section  10(a)(2)  of  the 
Federal  ]\dvisory  Committee  Act.  This 
documejit  is  intended  to  notify  the 
general  public  of  their  opportimity  to 
attend. 


:AN  I 


DATE 

a.m.-5 

a.m.^at)n 


f  jn 


HUE:  February  10, 1994. 9 
and  February  11, 1994, 9 


ADDRESS  ES:  555  New  Jersey  Avenue, 
NW.,  ro(  m  326  Washington.  DC  20208. 

FOR  FUR*  HER  INFORMATION  CONTACT: 

Barbara  ^arenus.  Executive  Director, 
Advisor^  Council  on  Education 
Statistic$,  555  New  Jersey  Avraiue,  room 
400J.  Washington.  DC  20208-7575, 
telephoi  e:  (202)  219-1839. 

SUPPLEMENTARY  INFORMATION:  The 
AdvisoiT  Council  on  Education 
Statistic^  (ACES)  is  established  under 
section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Pub.  L.  93-380. 
The  Council  is  established  to  review 
general  |>olicies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  flat  statistics  and  analyses 
dissemii  lated  by  NCES  are  of  hi^ 
quality  ( nd  are  not  subject  to  political 
influenc  3.  The  meeting  of  the  Council  is 
open  to  he  public. 

The  p  oposed  agenda  includes  the 
followin ;: 

•  Overview  of  NCES  Data  Collection 
Program , 

•  Eth  cs  Training  for  New  Council 
Member  i. 

•  Pro  tosals  for  future  ACES 
activitie  i. 

•  Con  ndl  Business. 

Recor  Is  are  kept  of  all  Coimcil 
proceed  ngs  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director!  Advisory  Council  on 
Education  Statistics.  555  New  Jersey 
Avenue  NW.,  room  400J,  Washington, 
DC  20208-7575. 

Sharon  f .  Bohincftn, 

Assistant  Secretary  for  Educational  Research 

and  Impi  avement 

[FR  Doc  »4-856  Filed  1-12-94: 8:45  am) 
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JMI 


DEPARTMENT  OF  ENERGY 

Floodplain  Statemant  of  Findings  for 
tha  Proposad  Cantral  Nautraliiation 
Facility  Pipaiina  Extansion  at  tha  K-25 
SKa,  Oak  Ridga.  TN 

AGENCY:  Department  of  Energy. 
ACTION:  Floodplain  statement  of 
findings. 

SUMMARY:  This  is  a  Floodplain 
Statement  of  Findings  for  the  Central 
Neutralization  Facility  (CNF)  Pipeline 
Extension  to  the  Clinch  River,  prepared 
in  accordance  with  10  CFR  part  1022. 
DOE  proposes  to  extend  the  CNF 
pipeline  from  the  K-801  facility 
(National  Pollutant  Discharge 
EUmination  System  (NPDES)  OutCall 
Oil),  to  the  Clinch  River  (new  permitted 
NPDES  Outfall  014)  in  floodplains 
located  in  Roane  County,  Tennessee. 
DOE  prepared  a  floodplain  assessment 
describing  the  effects,  alternatives,  and 
measures  designed  to  avoid  or  minimize 
potential  harm  to  or  within,  the  aHiected 
floodplains.  DOE  will  allow  15  days  of 
public  review  after  publication  of  the 
Statement  of  Findings  before 
implementing  the  proposed  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  proposed  action 
(including  maps  of  potentially  disturbed 
floodplain  areas)  is  available  from:  Mr. 
Larry  Radclifle,  Director  Waste 
Management  and  Technology 
Development  Division.  Oak  Ridge 
Operations  Office,  U.S.  Department  of 
Energy,  Post  Office  Box  2001,  Oak 
Ridge,  Tennessee  37831-8541,  (615) 
576-9212,  or  fax  comments  to  (615) 
576-5333.  For  further  information  on 
general  DOE  floodplaln/wetland 
environmental  review  requirements, 
contact:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight  (EH- 
25),  U.S.  Department  of  Energy,  1000 
Independence  Avenue.  SW. 
Washington.  DC  20585,  (202)  586-4600 
or  (800)  472-2796. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  CNF  Pipeline  Extension  to  the 
Clinch  River,  prepared  in  accordance 
with  10  CFR  part  1022.  A  Notice  of 
Floodplain  Involvement  was  published 
in  the  Federal  Register  on  June  11. 
1993,  58  FR  32658,  and  a  Floodplain 
Assessment  was  prepared.  DOE  is 
proposing  to  extend  the  CNF  pipeline 
from  the  K-801  facility  (NPDES  Outfall 
Oil)  to  the  Clinch  River  (new  permitted 
NPDES  Outfall  014).  The  route  would 
begin  at  the  K-601  facility  on  Poplar 
Creek  and  the  pipeline  would  be  laid  in 
Poplar  Creek  to  the  Clinch  River.  The 
proposed  route  lies  in  the  Poplar  Creek 
and  Clinch  River  floodplains.  The 


action  is  proposed  to  be  located  in  the 
floodplains  because  (l)  it  would  involve 
a  State  of  Tennessee  mandated 
discharge  into  the  Clinch  River  which 
requires  croesing  the  Clinch  River  and 
Poplar  Creek  floodplains  for  access  to 
the  Clinch  River;  (2)  there  would  be  no 
hydrologic  impacts  as  determined  by 
the  floodplain  assessment;  and  (3)  there 
would  be  no  increased  risks  to 
individuals,  property,  or  the 
environment  during  or  following  the 
construction  of  the  proposed  pipeline 
extension.  Alternatives  to  the  proposed 
action  considered  included  (1)  no 
action,  (2)  further  treatment  of  the 
effluent,  (3)  transportation  of  the 
effluent  to  the  Clinch  River,  (4) 
provision  of  supplemental  dilution 
flow,  (5)  extension  of  the  underground 
pipeline,  and  (6)  use  of  an  existing 
underground  carbon  steel  pipe.  The 
proposed  action  would  conform  to 
applicable  floodplain  protection 
standards.  The  proposed  action  would 
not  alter  the  existing  normal  channel 
cross  section  or  storage  capacity  of 
Poplar  Creek  and  Clinch  River.  The 
assessment  reveals  no  change  in  the 
water  elevations  and  no  effrct  on  the 
storage  capacities  of  either  or  both 
floodplains.  Construction  in  the 
floodplains  would  take  only  a  few  days 
and  would  be  scheduled  during  the  dry 
season  to  minimize  potential  harm  to  or 
within  the  floodplain.  DOE  will  allow 
15  days  of  public  review  after 
pubUcation  of  the  Statement  of  Findings 
prior  to  implementing  the  proposed 
action. 

Lawrence  H.  Harmon. 
Acting  Director,  Office  of  Waste  Operations. 
Office  of  Waste  Management,  Environmental 
Restoration,  and  Waste  Management. 
(FR  Doc.  94-666  Filed  1-12-94;  8  45  am] 

BILUNQ  OOOE  MaO-OI-P 


Floodplain  Statamant  of  Findings  for 
tha  Proposad  K-1515  Sanitary  Watar 
Traatroant  Plant  Improvamants  at  tha 
K-2S  8i1«,  Oak  Ridga,  TN 

AGENCY:  Department  of  Enei;gy. 
ACTION:  Floodplain  Statement  of 
Findings. 

SUMMARY:  This  is  a  Floodplain 
Statement  of  Findings  for  the  proposed 
activities  at  the  K-1515  area  of  the  Oak 
Ridge  K-2S  Site,  prepared  in  acoordance 
with  10  CFR  part  1022.  DOE  proposes 
to  replace  Ae  K-1515-C  Lagoon  with 
the  construction  of  a  new  l.l  million 
gallon  lagoon  (K-1515-F)  and  discharge 
pipeline  to  the  Clinch  River.  The 

Sroposed  actions  would  iA»  place  in  a 
oodplain  located  in  Roane  County. 
Tennessee. 


DOE  pre[>ared  a  Floodplain 
Assessment  describing  the  effects, 
alternatives,  and  measures  desisted  to 
avoid  or  minimia  potential  hami  to  or 
within  the  affected  floodplain.  DOE  will 
allow  15  days  of  public  review  after 
publication  of  the  Statement  of  Findings 
before  implementing  the  proposed 
action. 

FOR  FURTHER  MF0RMAT10N,  CONTACT: 
Information  on  the  proposed  action 
(including  maps  of  potentially  disturbed 
floodplain  areas)  is  available  from:  Ms. 
Nancy  Hendrix-Ward.  NEPA  Program 
Manager,  Environmental  Restoration 
Division.  Oak  Ridge  Operations  Office. 
U.S.  Department  of  Enei:gy,  Post  Office 
Box  2001.  Oak  lUdge,  Tennessee  37831- 
8541.  (615)  576-4642.  or  fax  comments 
to  (615)  576-6074.  For  further 
information  on  general  DOE  floodplain/ 
wetland  environmental  review 
requirements,  contact:  Ms.  Carol 
Borgstrom.  Director.  Office  of  NEPA 
Oversight  fEH-25),  U.S.  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washingtoru  DC  20585,  (202)  586- 
4600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

Floodplain  Statement  of  Findings  for 
the  proposed  activities  at  the  K-1515 
area  of  the  Oak  Ridge  K-25  Site, 
prepared  in  accordance  with  10  CFR 
part  1022.  A  Notice  of  Floodplain 
Involvement  was  published  in  the 
Federal  Register  on  May  20, 1993,  58 
FR  29401.  The  proposed  action  would 
be  an  improvement  to  waste  water 
treatment  by  directly  replacing  the  K- 
1515-C  Lagoon,  which  functions  as  a 
settling  basin  for  effluent  from  the  K- 
1515  Sanitary  Water  Treatment  Plant  at 
the  Oak  Ridge  K-25  Site,  and  providing 
a  direct  disdiarge  to  the  Clinch  lUver. 
The  purpose  of  this  action  would  be  to 
eliminate  the  use  of  the  K-1515-C 
Lagoon  as  a  settling  basin  because  the 
lagoon  has  been  declared  "waters  of  the 
State." 

The  project  would  involve 
construction  and  operation  of  a  1.1 
million  gallon  lagoon  (K-1515-F), 
relocation  of  the  discharge  point  by 
installing  a  discharge  pipeline  to  the 
Clindi  River;  installation  of  a  recycle 
line  to  the  raw  water  tank;  and 
installation  of  associated  piping,  pimips, 
instnmientation.  wiring,  and  electrical 
controls.  To  meet  effluent  criteria,  the 
discharge  must  be  directed  to  the  Clinch 
River  since  the  water  flow  of  the 
existing  K-1515-C  lagoon  is 
insufficient  Approximately  110  linear 
feet  of  the  discnarge  pipeline  would  be 
buried  in  the  floodplain  of  the  Qinch 
River.  Temporary  disturt»nces  would 
occur  in  the  floodplain  during 
excavation  of  a  trmdi  and  burial  of  tfie 


pipeline.  The  temporary  distuibanoe 
would  last  approximately  2-3  weeks. 
After  installation  of  the  pipeline,  the 
trench  would  be  filled  and  the 
topography  returned  to  the  contours  and 
elevations  that  existed  prior  to  installing 
the  pipeline.  There  would  be  no 
permanent  impacts  to  the  floodplain 
because  the  pipeline  would  be  buried 
and  would  not  change  the  topography  or 
vegetation  (currently  a  grassy  mixture 
without  trees)  of  the  ground  surface  in 
the  floodplain.  Other  alternatives,  such 
as  no  action,  installation  of  a  pipeline 
from  the  aty  of  Oak  Ridge  Treatment 
Plant,  construction  of  a  new  treatment 
facility  adjacent  to  K-1515.  and 
rerotiting  the  "blue-line"  stream  around 
the  K-1515-C  Lagoon  were  considered 
and  evaluated  in  maldng  this 
determination.  A  floodplain  assessment 
was  p)erformed  to  assess  potential 
hydrological  impmcts  of  the  proposed 
action.  It  addressed  (1)  the  potential  for 
alteration  of  the  Clinch  River  floodplain 
after  the  proposed  actions.  (2)  the 
increase  in  water  surface  elevations 
during  flood  events,  and  (3)  the 
potential  impacts  on  neart}y  prot>erties 
and  the  environment  Results  of  the 
floodplain  assessment  indicate  the 
proposed  action  would  have 
inconsequential  hydrologic  impacts; 
therefore,  no  alternatives  or  mitigation 
measures  to  the  projKJsed  action  were 
considered.  The  100-  and  500-year 
floodplains  are  below  the  elevation  of 
the  proposed  site  for  the  new  lagoon. 
The  discharge  pipe  extending  to  the 
Clinch  River  would  be  buried  and 
would  not  have  an  impact  on  the 
floodplain.  Therefore,  the  floodplain 
assessment  shows  that  the  proposed 
action  would  not  have  any  significant 
environmental  impact;  would  have  no 
adverse  impact  on  the  floodplain;  would 
not  cause  impacts  such  as  backwater 
effects  or  inundation  of  land,  property, 
or  individuals;  and  would  not  promote 
development  in  the  floodplain.  DOE 
will  allow  15  days  of  public  review  after 
publication  of  the  Statement  of  Findings 
prior  to  implementing  the  proposed 
action. 

Lawrenn  H.  Harmon, 

Acting  Difector,  Office  of  Waste  Operations, 
Office  of  Waste  Management.  Environmental 
Restoration  and  Waste  Management 
(FR  Doc  94-867  Filed  1-12-94;  B.4S  am] 
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Office  of  Fossil  Energy 

[FE  Doetot  Na  93-190-NCq 

CATEX  Vitol  Qas,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Eiqport  Natural  Gas,  Including 
Liquefied  Natural  Gas,  From  and  To 
Caitada  and  Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
CATEX  Vitol  Gas.  Inc.  authorization  to 
import  and  export  up  to  a  combined 
total  of  150  Bcf  of  natui^l  gas,  including 
liquefied  natural  gas.  from  and  to 
Canada  and  Mexico,  over  a  two-year 
term  beginning  on  the  date  of  first 
import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
e>  cept  Federal  holidays. 

Issued  in  Washington,  OC,  January  5, 1994. 
Aathony  J.  Como. 

D  rector.  Office  ofCoa}  &  Electricity,  Office 
oj  Fuels  Programs,  Office  of  Fossil  Energy, 
[f  R  Doc.  94-669  Filed  1-12-94;  8:45  am] 
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[FE  Docket  No.  93-147-NQ] 

DGS  Trading  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  From  and  To 
Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  DGS 
Trading  Inc.  blanket  authorization  to 
import  and  export  up  to  a  combined 
total  of  76  billion  cubic  feet  (Bcf)  of 
natural  gas  from  and  to  Canada  over  a 
two-year  term  beginning  on  the  date  of 
the  first  import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  DC,  January  S.  1994. 
Anthoiy  J.  Como, 

Directot.  Office  of  Coal  &  Electricity,  Office 
ofFuela,  Programs,  Office  of  Fossil  Energy. 
(PR  Do<l  94-670  Filed  1-12-94;  8:45  am] 
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[FE  Do4  ket  No.  93-130-LNG] 

Distrig  as  Corporation;  Order  Granting 
Blanks  t  Authorization  To  Import 
Liquet  ed  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACnONt  Notice  of  order. 


SUMMA  tY:  The  Office  of  Fossil  Energy  of 
the  De  >artment  of  Energy  gives  notice 
that  it  las  issued  an  order  granting 
Distrig  IS  Corporation  authorization  to 
import  up  to  100  Bcf  of  liquefied  natural 
gas  (U  G)  from  any  foreign  suppUer  of 
LNG,  c  ver  a  two-year  term  beginning  on 
the  date  of  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Prograiis  docket  room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  5B6-9478.  The  docket  room  is 
open  b  itween  the  hours  of  8  a.m.  and 
4:30  p.  n.,  Monday  through  Friday, 
except  Federal  holidays. 

Issuei  1  in  Washington,  DC  January  3, 1994. 

Qifford  P.  TomaszewsId, 

Directot,  Office  of  Natural  Gas,  Office  of  Fuels 
Proffvi$s,  Office  of  Fossil  Energy. 

|FR  Do< .  94-868  Filed  1-12-94;  8:45  am] 

BIUJNO  (  OOC  S4S<MI1-P 


[FE  D0(  ket  Na  99-143-NG] 

Enron  Qas  Marketing,  Inc.;  Order 
Grantii  ig  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
andT(  Mexico 

AGENCt:  Office  of  Fossil  Energy.  DOE. 
ACTION :  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  De  )artment  of  Energy  gives  notice 
that  it  las  issued  an  order  granting 
Enron  i^as  Marketing.  Inc.  authorization 
to  imp  )rt  up  to  400  Bcf  and  to  export 
up  to  A  00  Bcf  of  natural  gas  from  and 
to  Mex  ico  over  a  two-year  term, 
beginn  ng  on  the  date  of  first  import  or 
export  delivery  after  December  31. 1993. 

This  order  is  available  for  inspection 
and  CO  lying  in  the  Office  of  Fuels 
Programs  docket  room.  3F-056. 
Forreslal  Building.  1000  Independence 
Avenuj,  SW.,  Washington,  DC  20585, 
(202)  5B6-9478.  The  docket  room  is 
open  h  atween  the  hours  of  8  a.m.  and 
4:30  p.  fn..  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington.  DC,  January  5, 1994. 
Antiioiiy  J.  Como, 

Director.  Office  of  Coal  Sr  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
IFR  Doc  94-871  Filed  1-12-94;  8:45  amj 
BtUMO  COM  Mse-ovp 

[FE  Docket  Na  93-144-NQ] 

Enron  Gas  IMarketing,  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  To  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Enron  Gas  Marketing.  Inc.  authorization 
to  import  up  to  1  Tcf  and  to  export  up 
to  1  Tcf  of  natural  gas  from  and  to 
Canada  over  a  two-year  term,  beginning 
on  the  date  of  first  import  or  export 
delivery  after  December  31. 1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  January  5, 1994. 
Anthony  J.  Como. 

Director.  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
IFR  Doa  94-872  Filed  1-12-94;  8:45  am] 
BiLUNO  COOC  MSe-OI-P 

[FE  Docket  Na  93-146-NG] 

Great  West  Energy  Inc.;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  Order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Great 
West  Energy  Inc.  blanket  authorization 
to  export  up  to  30  Bcf  of  natural  gas  to 
Canada  over  a  period  of  two  years 
beginning  on  the  date  of  the  first 
delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  room,  room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
.  except  Federal  holidays. 
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Issued  in  Washington,  DC,  January  5, 1994. 
Anthony  J.  Como, 

Director,  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  94-873  Filed  1-12-94:  8:45  amJ 
BOXING  CODE  MSfr-OI-r 

[FE  Docket  No.  93-1 35-NG] 

Mobil  Natural  Gas  Inc.;  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada,  Irtcludlng  Uquefied 
Natural  Gas 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Mobil  Natural  Gas  Inc.  blanket 
authorization  to  import  up  to  200  Bcf  of 
natiural  gas,  including  Hquefied  natural 
gas  (LNG),  from  Canada  over  a  two-year 
period  beginning  on  the  date  of  the  first 
delivery  after  February  15, 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC  on  January  S, 
1994. 

Anthony  J.  Como, 

Director,  Office  of  Coal  Sr  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  94-874  Filed  1-12-94;  8:45  am) 

BtUJNQ  CODE  6450-01-P 


[FE  Docket  Na  93-136-NG] 

Mobil  Natural  Gas  Co.;  Order  Granting 
Blanket  Authorization  To  import 
Natural  Gae  From  Mexico,  and  To 
Import  LNG  From  Any  Foreign  Country 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order.  . 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Mobil  Natural 
Gas  Co.  to  import  natural  gas  from 
Mexico  and  to  import  liquefied  natural 
gas  (LNG)  from  any  foreign  country, 
over  a  period  of  two  years  beginning  on 
the  date  of  the  first  import  of  either 
natural  gas  or  LNG  after  February  15, 
1994.  The  volume  of  gas  and  LNG 
imported  will  not  exceed  an  aggregate  of 
200  Bcf. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  January  5, 
1994. 

AnttuNiy  J.  Como, 

Director,  Office  of  Coal  Sr  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-875  Filed  1-12-94;  B:45  am) 
BIUJNQ  CODE  •450-01-P 

{PE  Docket  Na  93-125-NG] 

TransTexas  Gas  Corporatton;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada  and 
To  Import  and  Export  Natural  Gas 
From  and  to  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  Th9  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
TransTexas  Gas  Corporation 
authorization  to  import  up  to  150  Bcf  of 
natural  gas  from  Canada  and  to  import 
and  export  up  to  an  aggregate  of  150  Bcf 
of  natural  gas  from  and  to  Mexico.  This 
authorization  shall  extend  for  a  period 
of  two  years  beginning  on  the  date  of  the 
initial  import  or  export  delivery, 
whichever  occurs  first. 


This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  In  Washington.  DC.  January  5. 1994 
Anthony  J.  Como, 

Director.  Office  of  Coal  Sr  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  94-876  Filed  1-12-94;  8:45  am) 
BlUmO  CODE  6450-01 -M 


DEPARTMENT  OF  ENERGY 

Office  Of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
December  10  Through  December  17, 
1993 

During  the  Week  of  December  10 
through  December  17, 1993,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  beeii 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  vmtten  comments 
on  the  application  within  ten  days  of 
serv'ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  v^ichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  6, 1994. 
Geoi;ge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  December  10  through  December  17, 1993) 


Date 


Dec  6, 1993 


Dec  9, 1993  ... 


Name  and  location  of  appMcant 


M.S.A.D.  8,  Vinttfiaven,  Maine 


Univenittes   Research   Aseodatfon,    Inc., 
Dallas.  Texas. 


Case  No. 


RR272-123 


LWZ-0023 


Type  of  sutimission 


Request  for  Modification/Resctssion  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  November  26.  1993 
Decision  and  Order  (Case  No.  RF272-81367)  issued  to 
M.S.A.0.  8  woutd  t>e  modified  rBgardir>g  the  firm's  ap- 
plication for  refund  submitted  in  the  Crude  Oil  Refund 
Proceeding. 

Motion  to  Dismiss.  If  granted:  Complaint  for  Contractor 
Empioyee  Protection  under  10  CFR  part  706  would  be 
dismissed. 


1940 
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List  of  Cases  Received  by 
(Week  of 


•  HE  Office  of  Hearings  and  Appeals— Continued 
10  through  Docember  17, 1993] 


Date 


Dec.  10, 1993 


Dec  10, 1993 


Dec  13. 1993 


Dec  13. 1993 


Dec  13. 1993 


Dec  16, 1993 


Name  and  location  of  applicant 


Rockford  Grain  Growers,  Rockford,  Wa^ 
ington. 


Star-Lite  Propane  Gas  Corporatran,  N^th 
Bay  Shore,  New  York. 


Maitxib  Energy  Corporatton,  Artesia,  h^ 
Mexico. 


Martone  Ftor,  Albuquerque,  New  Mexk» 


Dwks  Oil  Company,  Belie  Fourche,  So(jth 
Dakota. 


Lakeland  School  Corporation  Lagrange, 
dana. 


Date  received 


12/10/93  thnj  12/17/93 
12/10/93  thru  12/17/93 
12/1093  thm  12/17/93 
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In- 


case Na 


LEE-0064 


LEE-0065 


LEE-0066 


LFA-0343 


LEE-0067 


RR272-122 


Type  of  sut)niissk>n 


Exceptton  to  the  Reporting  Requirements.  If  granted: 
Rockford  Grain  Growers  woukf  not  be  required  to  file 
Form  EIA-782B,  l^eseOer/Retaiiers'  Monthly  Petroleum 
Product  Sales  Report" 

Exceptkx)  to  the  Reporting  Requirements.  If  granted: 
Star-Lite  Propane  Gas  Corporatkm  woukf  not  (»  re- 
quired to  IHe  Form  EIA-782B,  "Resellers/Retailers' 
Monthly  Petroleum  Product  Sales  Report" 

Exceptk)n  to  the  Reporting  Requirements.  If  granted: 
Martxib  Energy  Corporatkm  woukj  not  t>e  required  to 
file  Form  EIA-23,  "Survey  of  Domestic  Oil  and  Gas  Re- 
serves." 

Appeal  of  an  Informatkm  Request  DeniaL  If  granted:  The 
November  1,  1993,  Freedom  of  Informatkm  Request 
Denial  issued  by  the  Abuquerque  FieM  Offne  woukJ  be 
rescinded,  and  Martene  Ftor  wouM  receive  three  pages 
faxed  to  Security  Affairs,  DOE  Headquarters,  on  April 
22, 1992,  concerning  Ms.  Ftor. 

Exception  to  the  Reporting  Requirements.  If  granted: 
Dk^  Oil  Company  woukj  not  be  required  to  file  Form 
EIA-782B,  "Resellers/Retailers  Monthly  Petroleum 
Product  Sales  Report" 

Request  for  ModificattorVRescisston  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  December  9.  1993 
Dismissal  Letter  (Case  No.  RF272-81353)  issued  to 
Lakeland  School  Corporatton  wouto  be  modified  regard- 
ing ttie  firm's  appKcatton  for  refund  sutxnitted  in  the 
Crude  Oil  Refurxj  Proceeding. 


Name  of  reA  nd  proceeding/name  of  refund  application 


Cnxto  Oil  Refund. 
Attantx:  RtohfieU, 
Texaco  Oil  Refurvl, 


a  ^plications  received  .. 
at  pitoattons  received .... 
ippltoattora  received 


(PR  Doc  94-«65  Filed  1-12-94;  8:45  am] 
BiuMQ  cooa  Msi^ei-^ 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Cases  RIed  During  the  Week  of 
NovemtMT  5  Through  November  12, 
1993 


Case  number 


RF272-95084  thru  RF272-95087 
RF304-15427  thnj  RF304-1S439 
RF321-19998  thnj  RF321-20001 


During  the  week  of  November  5 
through  November  12, 1993,  the  appeals    the  regu 


and  app  ications  for  exception  or  other 
relief  lis  ed  in  the  Appendix  to  this 
Notice  Mfere  filed  with  the  Office  of 
Hearing^  and  Appeals  of  the  Department 
ofEnerg^ 

Undei  DOE  procedural  regulations,  10 
CFR  par  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  abpUcation  within  ten  days  of 
service  <  f  notice,  as  prescribed  in  the 
procedu  -al  regulations.  For  purposes  of 
ations,  the  date  of  service  of 


UST  OF  CASES  RECEIV  :D  by  THE  OFFICE  OF  HEARINGS  AND  APPEALS 
[Wee)  of  Nov.  5  through  Nov.  12, 1993] 


Date 


Nov.  5, 1993  ..-., 


Do 


Do 


Name  and  tocatton  of  applicant 


ARCO/Bassman,  Mitchell  &  Alfano, 
Washington.  DC. 


Benton  County,  Kennewick,  WA 


Energy  Refunds.  Inc.  Hardin,  KY, 


JMI 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  6, 1994. 
George  B.  Breznay, 
Director,  Office  offiearing^  and  Appeals. 


Case  No. 


RR304-^ 


LPA-0001 


LFR-0013 


Type  of  submisston 


Request  for  modificatton/resctssion  in  the  ARCO  refund  proceeding.  If 
granted:  The  August  4,  1993  Deciston  and  Order  (Case  No. 
RF304-14224)  issued  to  Bassman,  Mitcfiell  and  Altano  regarding 
the  firm's  AppUcatton  for  Refund  submitted  in  the  ARCO  refund  pro- 
ceeding woukj  be  nwdified. 

PETT  Appeal  (Payments-Equal-To-Taxes  AppeaO-  If  granted:  The  de- 
temninatton  of  DOE's  Richland  Office  woukJ  be  modified  and  Benton 
County,  Washington,  wouM  receive  $45,751,726  with  interest  from 
the  Department  of  Energy  for  its  Payments-Equal-To-Taxes. 

Request  for  modMcatton/rescisstoa  It  granted:  The  October  5,  1993 
Deciston  and  Order  (Case  Na  LFR-0012)  wouW  be  modHied  and 
alleged  defects  corrected. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

(Week  of  Nov.  5  through  Nov.  12,  1993] 


Date 


Do 


Nov.  8,  1993 


Do 


Do 


Nov.  9, 1993 


Do 
po 


Name  and  location  of  applicant 


Angela  M.  Hagwood,  Powell,  TN 


Eugene  Maples,  Hopkins,  SC 


Marlene  Ror,  Albuquerque,  NM 


Town   of   Townsend,   Townsend, 
MA. 


Texaco/Inter  City  Texaco,   Mem- 
phis, TN. 


Van  Dyke  Gas  Company.  Center 
Une,  Ml. 

Westinghouse  Hanford  Company. 
Rtohland,  WA. 


Case  No. 


LFA-0333 


LFA-0335 


LFA-0334 


RR272-121 

RR321-139 

LEE-0058 
LFA-0336 


Type  of  sutxnisston 


Appeal  of  an  information  request  denial.  If  granted:  Angela  M. 
Hagwood  wouW  receive  a  copy  of  corresporxJence  concerning  an 
investigatton  that  was  conducted  through  the  Martin  Marietta  Energy 
Systems.  Oak  Ridge  National  Laboratory.  Affirmative  Actton  Office. 

Appeal  of  an  infonnation  request  denial.  If  granted:  The  Octobef  18, 
1993  Freedom  of  Infonnation  Request  Denial  issued  by  the  Chicago 
Operations  0ffk»  woukJ  be  rescinded,  and  Eugene  Maples  would 
receive  informatton  withhekl  under  Exemptton  5  of  the  FOIA. 

Appeal  of  an  information  request  denial.  If  granted  The  September 
27.  1993  Freedom  of  Information  Request  Denial  issued  by  the  Of- 
fice of  Economic  Impact  and  Diversity  vwxjW  be  rescinded,  and 
Marlene  Ftor  woukl  receive  access  to  each  speech  presented  by 
the  Department  of  Energy's  representatives  at  the  Nattonal  Feder- 
ally Emptoyed  Women's  Conference  heW  in  Las  Vegas  in  July 
1993. 

Request  for  modificatton/rescission  in  the  crude  oil  refund  proceeding. 
If  granted:  The  September  7.  1993  Dismissal  Letter  (Case  No. 
RF272-88394)  issued  to  Town  of  Townsend  regarding  the  Town's 
Appltoatton  for  Refund  submitted  in  the  Cnjde  Oil  Refund  Proceed- 
ing wouM  be  modified. 

Request  for  modification/rescisston  in  the  Texaco  refund  proceeding. 
If  granted:  The  December  10.  1992  Decision  and  Order  (Case  No. 
RF321-19481)  issued  to  Inter  City  Texaco  regarding  the  firm's  Ap- 
pitoation  for  Refund  submitted  in  the  Texaco  refund  proceeding 
wouto  t>e  modified. 

Exceptkm  to  ttie  reporting  requirements.  If  granted:  Van  Dyke  Gas 
Company  would  not  be  required  to  file  Forni  EIA-782B,  "Resellers'/ 
Retailers'  Monthly  Produce  Sales  Report." 

Appeal  of  an  information  request  Denial.  If  granted:  The  November  3, 
1993  Freedom  of  Information  Request  Denial  issued  by  the  Rich- 
land FieW  Offtoe  wouto  be  rescinded,  and  Westinghouse  Hanford 
Company  wouto  receive  access  to  Internal  Audit  Reports. 


Refund  Applications  Received 


Date  received 

11/5/93  thru  11/12/93 
11/5/93thm  11/12/93 
11/5/93thni  11/12/93 
11/9/93 


Name  of  refund  proceeding/name  of  refund  applicant 

Crude  oil  refund  Applications  received 

Texaco  oil  refund  Appltoattons  received 

Atlantic  RichfieW  Refund  Appltoattons  received  

Mays  Gulf 


Case  No. 


RF272-95011  thm  RF272-96019. 
RF321-19960  thnj  RF321-19969. 
RF304-14739  thnj  RF304-14783. 
RF30O-21764. 


IFR  Doc.  94-864  Filed  1-12-94;  8:45  am] 

BILUNQ  CODE  64SO-01-P 


Cases  Filed  During  the  Week  of 
November  26  Through  Decetnber  3, 
1993 

During  the  Week  of  November  26 
through  December  3, 1993,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  January  6.  1994. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  Nov.  26  through  Dec.  3, 1 993] 


Date 

Name  and  tocatton  of  appltoant 

Case  No. 

Type  of  submission 

Mar.  12, 1990 

Gulf  College  Gulf  Sen/ice,  Cultowhee, 
North  Carolina. 

RR300-255 

Request  for  nxxlificatton/rescisston  in  the  Gulf  refund  pro- 
ceeding. If  granted:  The  November  28.  1988  Deciston  and 
Order  (Case  No.  RF300-1764)  issued  to  Coltoge  Gulf 
Sennce  wouto  be  modified  regarding  the  finn's  appltoalion 
for  refund  submitted  in  the  Gulf  refund  proceeding. 
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UST  OF  Cases  Received  bv 


THE  Office  of  Hearings  and  Appeals— Continued 

{We*  o(  Nov.  26  through  Dec.  3, 1993] 


Date 


Nov.  18, 1993 


Nov.  26, 1993 


Nov.  29. 1993 


Do 


Dec.  1.1993 


Dec.  3, 1993 


Do 


Name  and  location  of  applic  int 


BeacorWaJley  Oil  Distributing  Cp.,  Sali- 
nas, California. 


Arco/Major  Oils.  Rochester,  New 


folk  .... 


Amwr  Elevator  Company.  Inc.,  E|(  Grove 
Village,  Illinois. 


BoOmann  Oil  Inc.,  Mankato,  Minn  »sota  ... 


Radio  Oil  Company,   Inc.,  Worcester, 
Massachusetts. 


Cynthia  Ann  Virostek,  Apollo,  Pepnsytva- 
nia. 


Government  Accountability  Proj^  Se- 
attle Washington. 


REI 

[W( 


Date  received 


11/24/93 

12/3/93 

12/3/93 

12/1/93 

12/1/93 

12/1/93 

12/1/93 

12/1/93 

11/26/93  thiu  12/3/93 
11/26/93  thru  12/3/93 
11/26/93  thru  12/3/93 


ErjjNC 
'eJkof 


Case  No. 


RR238-^ 


RR304-66 


LFA-0340 


LEE-0061 


LEE-0062 


LFA-0342 


LFA-0341 


Type  of  sutxnission 


Request  for  nrwdificatiorVrescission  in  tfie  Beacon  refund  pro- 
ceeding. If  granted:  The  July  16,  1991  Decision  and  Order 
(Case  No.  RF238-55)  issued  to  Valley  Oil  Distributing 
Company  would  be  modified  regarding  the  firm's  applica- 
tion (or  refurxj  submitted  in  the  Beacon  refurxj  proceeding. 

Request  for  modification/rescission  in  the  Arco  refund  pro- 
ceeding. If  granted:  The  October  2.  1990  Decision  and 
Order  (Case  No.  RF304-^36)  issued  to  Major  Oils  would 
be  modified  regarding  the  firm's  application  for  refund  sub- 
mitted in  the  Arco  refund  proceeding. 

Appeal  of  an  information  request  denial.  If  granted:  The  No- 
vember 12,  1993  Freedom  of  Information  Request  Denial 
issued  by  the  Batavia  Area  Office  would  be  rescinded  and 
Armor  Elevator  Company  would  receive  access  to  detailed 
pricing  sheets  submitted  in  response  to  Fermilab  National 
Accelerator  Laboratory  Proposal  Ho.  FESS/BS-1952-ARF. 

Exception  to  the  reporting  requirements.  If  granted:  Bollmann 
Oil  Inc.  would  not  be  required  to  file  Form  EIA-782B, 
"Resellers'/Retailers'  Monthly  Petroleum  Product  Sales  Re- 
port." 

Exception  to  the  reporting  requirements.  If  granted:  Radio  Oil 
Company,  Inc.  would  not  be  required  to  file  Form  EIA- 
782B.  "Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Report." 

Appeal  of  an  information  request  denial.  If  granted:  The  No- 
vember 4,  1993  Freedom  of  Information  Request  Denial  is- 
sued by  the  Office  of  the  Executive  Secretariat  would  be 
rescinded,  and  Cynttiia  Ann  Virostek  would  receive  access 
to  the  listed  enctosures  in  order  to  ot>tain  a  complete  copy 
of  ttie  January  27,  1976  letter  from  Robert  Seamans,  Ad- 
ministrator, Energy  Research  and  Devetopment  Administra- 
tk>n,  to  WHIiam  ArKJers,  Chairman  of  the  Nuclear  Regu- 
latory Commissk)n. 

Appeal  of  an  intomrtation  request  denial.  If  granted:  Goverrv 
ment  Accountability  Project  woukl  receive  a  fee  waiver  for 
documents  requested  from  the  Richland  Field  Office  per- 
taining to  an  alleged  "Nvhistlebtower." 


ND  APPLICATIONS  RECEIVED 
htov,  26  through  Dec.  3, 1993] 


Name  of  refund  proceeding/name  of  refund  applicant 


Hi-Jo  Hydrocarbons,  Inc 

kndiepM  Louthem 

Schneider  LP.  Gas 

Knop  Butane  Company  . 
Browing-Ferris  Ind.  of  K.C 
Browing-Ferris  Ind.  of  TN 
Continental  Ctieese  Comp^ 
Jamison  Oil  Company  .. 
Crude  oil  refurxl  applicatioin  received 
Atlantic  Richfiekj  applicalio  is  received  .. 
Texaco  Oil  refund  applicatcns  received 


Case  No. 


RF315-10281, 

RC272-221. 

RF340-194. 

RF340-193. 

RC272-2ia 

RC272-219. 

RC272-220. 

RF31 5-1 0282. 

RF272-95047  thru  RF272-95069. 

RF304-14999  thru  RF304-1S059. 

RF321-19977  thru  RF321-19989. 


[FR  Doc.  94-662  Filed  1-12-94;  8:45  am] 
MUMQ  COOK  MSO-OI-P 


Issuance  of  Proposed  Decision  and 
Order  During  the  Weeic  of  NovemtMr  15 
Through  Noveinber  19, 1993 

During  the  week  of  November  15 
through  November  19, 1993,  the 
prop<^ed  decision  and  order 
summarized  below  was  issued  by  the 


Office  )f  Hearings  and  Appeals  of  the 
Depart  nent  of  Energy  with  regard  to  an 
applio  tion  for  exception. 

Und  sr  the  procedural  regulations  that 
apply  I D  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  bflj  aggrieved  by  the  issuance  of  a 
propofllBd  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purpo^  of  the  procedural  regulations, 


the  datd  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occtirs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 

Griod  specified  in  the  regulations  will 
deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
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form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 

f)arty  must  specify  each  issue  of  fact  or 
aw  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Dated:  January  6, 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Rand  Oil  Co..  Groesbeck.  TX,  LEE-0053 
Rand  Oil  Co.  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  Form  EIA-782B,  the  'Reseller/ 
Retailer's  Monthly  Petroleum  Product 
Sales  Report."  In  considering  the 
request,  the  DOE  found  that  the  firm 
was  experiencing  a  serious  hardship 
due  to  the  medical  problems  of  its 
owner,  C.R.  Rand.  Accordingly,  on 
November  18, 1993,  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  granted  in  part. 

IFR  Doc.  94-863  Filed  1-12-94;  8:45  am] 

BILUNQ  COOC  •4S0-01-P 


Federal  Energy  Regulatory 
Commission 


[Docket  No.  TM94-4-48  000] 

ANR  Pipeline  Company;  Proposed 
Changes  In  FERC  Gas  Tariff 

January  6. 1994. 

Take  notice  that  on  January  3. 1994, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  tariff  sheets  as  listed  in  Appendix 
A  to  the  filing,  with  a  proposed  effective 
date  of  February  1, 1994. 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  as  part  of 
ANR's  Fifth  Annual  Reconciliation  of 
buyout  buydown  costs  being  recovered 
by  means  of  Volumetric  Buyout 
Buydown  Surcharges  and  Fixed 
Monthly  Charges  contained  in  Docket 
Nos.  RP91-33,  et  al..  RP91-192,  RP92- 
4,  RP92-199,  RP93-29  and  RP93-149. 


ANR  states  that  a  copy  of  this  filing, 
or  such  applicable  parts,  has  been 
mailed  to  all  of  its  Volume  No.  1 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-816  Filed  1-12-94;  8:45  am) 

BiuJNO  CODE  arir-ot-M 

[Docket  No.  ER94-142-000] 

CRSS  Power  Mar1(eting,  Inc.;  issuance 
Of  Order 

January  7, 1994. 

On  November  10, 1993,  CRSS  Power 
Marketing,  Inc.  (CRSS  Power)  submitted 
for  filing  a  rate  schedule  imder  which 
CRSS  Power  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  CRSS  Power  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  CRSS  Power 
also  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  CRSS  Power. 

On  December  30,  1993,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  18 
CFR  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CRSS  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
vnth  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 


Absent  a  request  for  hearing  within 
this  period,  CRSS  Power  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  sudi 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  CRSS  Power's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
31, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  PubUc 
Reference  Branch,  room  3308,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-815  Filed  1-12-94.  8:45  am) 
BILUNO  CODE  STU-OI-P 


[Docket  No.  RP93-4-000] 

Mississippi  River  Transmission  Corp.; 
Informal  Settlement  Conference 

January  7. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday,  January 
24, 1993,  at  1  p.m.,  and  continuing  at  10 
a.m.  on  Tuesday,  January  25, 1994,  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  NE..  Washington,  DC,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  int'^n'ene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-817  Filed  1-12-94;  845  am) 

MLUNO  CODE  friT-OI-M 


JMI 
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[Doclwt  No.  RP93-1M-000] 

Texas  Gas  Transmission  Corp.; 
Technical  Conference 

lanuary  7, 1994. 

In  the  Commission's  order  issued  on 
October  1, 1993,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 
The  conference  to  address  the  issues  has 
been  scheduled  for  Thursday,  January 
13, 1994,  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  NE..  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lin«rood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-818  Filed  1-12-94;  8:45  am] 
MLUNO  COM  ITIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4826-1] 

Effluent  Guidelines  Tasit  Force  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  Effluent  Guidelines  Task 

Force,  an  EPA  advisory  committee,  will 

hold  a  meeting  to  discuss  improvements 

to  the  Agency's  Effluent  Guidelines 

Program.  The  meeting  is  open  to  the 

public. 

DATES:  The  meeting  will  be  held  on 

Tuesday,  February  8,  from  8:30  a.m.  to 

5  p.m.  and  Wednesday,  February  9, 

1994,  from  8:30  a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  take  place 

at  the  Dupont  Plaza  Hotel,  1500  New 

Hampshire  Avenue  NW.,  Washington, 

DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 

Strassler,  Effluent  Guidelines  Task 
Force  Staff  Director.  Office  of  Water 
(4303).  401  M  Street.  SW..  Washington, 
DC  20460;  telephone  202-260-7150.  fax 
202-260-7185. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Effluent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  the  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
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Guidel  nes  Program,  which  develops 
regulat  ons  for  dischargers  of  industrial 
wastes  ater  pursuant  to  Title  in  of  the 
Clean  >  laier  Act  (33  U.S.C  1251  et  seq.). 
The  Ta  ;k  Force  consists  of  members 
appoin  ed  by  EPA  &t>m  industry,  citizen 
groups,  state  and  local  government,  the 
acadentic  and  scientific  communities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
particularly  to  provide 
recomnendations  on  a  process  for 
expedinng  the  promulgation  of  effluent 
guidelifies. 

The  meeting  agenda  will  include  a 
discussion  on  draft  recommendations 
regarditig  pollution  prevention  in 
effluent  guidelines.  There  will  also  be 
Task  Fqrce  work  group  discussions  and 
reports  Ifrom  the  groups  on  methodology 
for  conducting  preliminary  industry 
studiesl  and  improving  the  project 
management  and  data  collection 
processies  for  effluent  guidelines.  The 
Task  Force  generally  does  not  discuss 
specific  effluent  guideline  regulations 
currently  under  development. 

The  meeting  will  be  open  to  the 
public.  ILimited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis,  lihe  public  may  subinit  written 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelmes  program.  Comments  should 
be  sentjto  Eric  Strassler  at  the  above 
addresi.  Comments  submitted  by 
Februaiy  1  will  be  considered  by  the 
Task  Fdrce  at  or  subsequent  to  the 
meeting. 

Dated  January  7, 1994. 
Slielky  Ukn-Moorefield, 
Acting  ^  ACEPT  Designated  Federal  Official. 
(FR  Doc  94-859  Filed  1-12-94;  8:45  ami 
WLUNO  C  0O6  eaw  50  P 


[FRL-4(  27-1] 

Scieno » Advisory  Board;  Emergency 
Notlfic  Hon  Of  Public  Advisory 
Comml  ttee  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
emergency  notice  is  hereby  given  that 
two  committees  of  the  Science  Advisory 
Board  (feAB)  will  hold  public 
teleconference  meetings  on  the  dates 
and  tin^s  described  below.  All  times 
given  ai«  Eastern  Time.  All  meetings  are 
open  to  the  public.  For  further 
information  concerning  each  meeting, 

E lease  Contact  the  individuals  listed 
elow.  Documents  that  are  the  subject  of 
SAB  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  SAB  staff.  One  of 


JMI 


the  meetings  listed  below  refars  to  the 
SAB's  Environmental  Futures  Project, 
which  was  described  in  58  FR  48063, 
dated  September  14, 1993. 

Research  Strategies  Advisory 
Committee 

The  Research  Strategies  Advisory 
Committee  (RSAC)  of  the  Science 
Advisory  Board  (SAB)  will  meet  by 
conference  call  from  4-5:30  pm  on 
January  19, 1994.  The  Committee  will 
offer  comments  on  the  design  of  an  EPA 
Laboratory  Study.  The  EPA  program 
contact  for  this  study  is  Mr.  Tom  Hadd, 
(202)  260-7500.  Office  of  Research 
Program  Management,  401  M  Street, 
SW.,  Washington,  DC  20460. 

For  additional  information  concerning 
this  teleconference,  please  contact  Mrs. 
Dorothy  Clark,  Staff  Secretary,  Science 
Advisory  Board  (1400F),  U.S. 
Environmental  F^tection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Phone:  (202)  260-6552;  Fax:  (202)  260- 
7118.  Anyone  wishing  to  submit  vmtten 
public  comment  for  the  teleconference 
should  provide  thirty-five  copies  to  Mrs. 
Clark  no  later  than  12  noon  on  Friday, 
January  14, 1994.  Individuals  wishing  to 
participate  in  the  meeting  as  audience 
or  commenters  should  call  the 
Designated  Federal  Official  (DFO)  for 
the  RSAC,  Dr.  Edward  Bender  at  (202) 
260-2562  as  soon  as  possible  as  the 
number  of  available  conference  lines  is 
limited. 

Radiation  Advisory  Committee 

The  Radiation  Environmental  Futures 
Subcommittee  (REFS)  of  the  Radiation 
Advisory  Committee  (RAC)  of  the 
Science  Advisory  Board  (SAB)  will 
conduct  a  teleconference  on  January  21, 
1994  from  11:00  am  to  1:00  pm  to 
discuss  the  topic  of  Radiation 
Environmental  Futures  and  the  status  of 
its  deliberative  draft  materials,  which 
are  currently  under  preparation  and  are 
not  yet  available  to  Uie  public.  The 
REFS  met  previously  on  December  3  & 
4, 1993  (See  58  FR  61689,  dated 
November  22. 1993). 

For  additional  information  concerning 
this  teleconference,  please  contact  Mrs. 
Diana  Pozun.  Staff  Secretary.  Science 
Advisory  Board  (1400F).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  D.C  20460. 
Phone:  (202)  260-6552;  Fax:  (202)  260- 
7118.  Anyone  wishing  to  submit  written 
public  comment  for  the  teleconference 
should  provide  thirty-five  copies  to  Mrs. 
Pozun  no  later  than  12  noon  on  Friday, 
January  14, 1994.  Individuals  vnshing  to 
participate  in  the  meeting  as  audience 
or  commenters  should  call  Mrs.  Pozun 
no  later  than  2  pm  on  January  20, 1994, 


as  the  number  of  available  conference 
lines  is  limited. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting  or 
forwarded  to  them  following  the 
meeting  or  teleconference.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  January  6, 1994. 
A.  Robert  Tlmtk, 

Acting  Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  94-996  Piled  1-12-94;  8:45  ami 
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Washington:  Partial  Program 
Adequacy  Determination  of  State/ 
Trit>al  Municipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  partial  program 
application  of  Washington  for  partial 
program  adequacy  determination, 
public  hearing  and  public  comment 
period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRi\).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
wa.ste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 


MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  the  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
Mill  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

Washington  applied  for  a  partial 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Washington's  application  and  made  a 
tentative  determination  of  adequacy  for 
those  portions  of  the  Washington's 
MSWLF  permit  program  that  are 
adequate  to  assure  compUance  with  the 
revised  MSWLF  Criteria.  These  portions 
are  described  later  in  this  notice.  The 
State/Tribe  plans  to  revise  the 
remainder  of  its  permit  program  to 
assure  complete  compliance  v^rith  the 
revised  MSWLF  Criteria  and  gain  full 
program  approval.  Washington's 
application  for  partial  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given  in 
the  "D.MES"  section.  The  Region  will 
notify  all  persons  who  submit 
comments  on  this  notice  if  it  decides  to 


hold  the  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
Usted  in  the  "CONTACTS"  section 
below. 

DATES:  All  comments  on  Washington's 
application  for  a  partial  determination 
of  adequacy  must  be  received  by  the 
close  of  business  on  March  1, 1994.  If 
a  pubUc  hearing  is  held,  it  will  be 
scheduled  for  March  1, 1994. 
Washington  will  participate  in  the 
public  hearing  held  by  EPA  on  this 
subject. 

ADDRESSES:  Written  comments  should 
be  sent  to  Steven  Sharp.  USEPA.  M/S 
HW-107, 1200  Sixth  Avenue.  Seattle, 
WA  98101,  (206)  553-6517. 

Copies  of  Washington's  application 
for  partial  adequacy  determination  are 
available  8:30  a.m.  to  4:30  p.m.  during 
normal  working  days  at  the  following 
addresses  for  inspection  and  copying: 
Washington  State  Department  of 
Ecology,  300  Desmond  Drive,  Lacey, 
Washington,  Attn:  Mr.  Randy  Martin 
(206)  407-6136;  USEPA  Region  X 
Library.  1200  Sixth  Avenue.  Seattle.  WA 
98101,  (206)  553-1289. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Steve  Sharp.  USEPA.  M/S  HW-107. 
1200  Sixth  Avenue,  Seattle,  WA  98101, 
(206) 553-6517. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approvals  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compUance  with  part  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and  (3) 
provisions  not  included  in  the  parTially 
approved  portions  of  the  State/Tribal 
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pfsrrnii  program  are  a  clearly  identifiable 
and  separable  subset  of  pan  258  These 
requirements  if  promulgated,  will 
address  the  potential  problems  posed  by 
the  dual  State/Tribal  and  Federal 
programs  that  came  into  effect  in 
October  1993  in  those  States/Tribes  that 
only  have  partial  approvals  of  their 
MSWLF  programs.  On  that  date,  Federal 
rules  covering  any  portion  of  a  State/ 
Tribe's  program  that  has  not  received 
EPA  approval  became  enforceable. 
Owners  and  operators  of  MSVVLFs 
subject  to  such  dual  programs  must  be 
able  to  understand  which  requirements 
apply  and  comply  with  them.  In 
addition,  the  pieces  of  the  Federal 
program  that  are  in  effect  must  mesh 
well  enough  with  the  approved  portions 
of  the  State/Tribal  program  to  leave  no 
significant  gaps  in  regulatory  control  of 
MSWLF's.  Partial  approval  would  allow 
the  Agency  to  approve  those  provisions 
of  the  State/Tribal  permit  program  that 
meet  the  requirements  and  provide  the 
State/Tribe  time  to  make  necessary 
changes  to  the  remaining  portions  of  its 
program.  As  a  result,  owners/operators 
will  be  able  to  work  with  the  State/ 
Tribal  permitting  agency  to  take 
advantage  of  the  Criteria's  flexibility  for 
those  portions  of  the  program  which 
have  been  approved. 

As  provided  in  the  October  9, 1991 
municipal  landflU  rule,  EPA's  national 
subtitle  D  standards  took  effect  on 
October  9, 1993.  Consequently,  any 
remaining  portions  of  the  Federal 
Criteria  that  are  not  included  in  an 
approved  State/Tribal  program  apply 
directly  to  the  owner/operator  without 
any  approved  State/Tribal  flexibility. 
On  October  1. 1993.  the  October  9.  1993 
effective  date  was  extended  for  certain 
smaller  landfills  and  for  certain  landfills 
receiving  waste  from  flood  disaster  areas 
(58  FR  51536).  The  effective  date  is  now 
April  9. 1994.  for  MSWLFs  that  accept 
less  than  100  tons  of  waste  per  day.  are 
not  a  Superfund  National  Priority  List 
site,  and  are  either  in  a  State  that  has 
submitted  an  application  before  October 
9. 1993  for  EPA  approval,  or  are  located 
on  Tribal  lands.  "The  effective  date  has 
been  extended  to  October  9, 1995,  for 
very  small  landfills  (less  than  20  tons  of 
waste  per  day)  in  arid  climates  that  lack 
a  practicable  alternative  for  waste 
disposal  or  very  small  landfills  that 
experience  significant  disruption  of 
surface  transportation.  Certain  large 
facilities  receiving  waste  from  flood 
disaster  areas  also  are  allowed  an 
extension  of  the  compliance  date  if  the 
State  determines  that  they  are  needed  to 
dispose  of  flood  debris. 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  STIR.  EPA 
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mterprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirenpnts.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  fcriteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  o|  other  notice  of  prior  approval 
to  all  neW  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  lor  public  participation  in 
permit  issuance  and  enforcement  as 
required  »n  section  7004(b)  of  RCRA. 
Finally.  I^A  believes  that  the  State/ 
Tribe  miist  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcen|ent  authorities  to  take  specific 
action  ag^nst  any  owner  or  operator 
that  failslto  comply  with  an  approved 
MSWLF  brogram. 

EPA  Regions  will  determine  whether 
a  State/lVibe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  )rovide  more  specific  criteria 
for  this  e  valuation  when  it  proposes  the 
State/Tri  )al  Implementation  Rule.  EPA 
expects  i  tatesyrribes  to  meet  all  of  these 
requirem  ents  for  all  elements  oi  a 
MSWLF  >rogram  before  it  gives  full 
approval  to  a  MSWLF  program. 

EPA  a  io  is  requesting  States/Tribes 
seeking  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remai  ling  portions  of  their  MSWLF 
permit  p  ograms.  EPA  notes  that  it 
intends  1 3  propose  to  make  submission 
of  a  sche  lule  mandatory  in  STIR. 

B.  Wash:  ngton 

On  Ap  ril  9, 1993,  Washington 
submitte  i  an  application  for  partial 
program  adequacy  determination.  This 
initial  amplication  was  found  to  be 
incomplite  by  EPA  as  it  referred  to  draft 
regulations.  On  October  15, 1993, 
Washinaon  submitted  a  revised 
application  for  partial  program 
adequacy  determination.  EPA  has 
reviewed  Washington's  application  and 
tentatively  determined  that  all  parts, 
with  thejexceptions  listed  below,  of 
Washington's  MSWLF  permit  program 
will  ensure  compliance  with  the  Federal 
revised  ( Iriteria.  Portions  not  ensuring 
compliance  with  Federal  Criteria: 

1.  Defihitions  of  "Existing  MSWLF 
unit"  an  1  "Lateral  expansion"  (40  CFR 
258.2). 

2.  Wanington's  design  criteria  for 
nonarid  andfills  (40  CFR  258.40(a)(2). 

Washing  ton's  program  is  not 
enforcea  )le  on  Indian  lands. 

EPA  is  not  approving  Washington's 
design  si  andards  for  nonarid  landfills 
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due  to  the  inclusion  within  this 
standard  of  an  "equivalent"  liner 
design.  While  Washington  has 
developed  a  composite  design  that 
ensures  compliance  with  40  CFR 
258.40(a)(2),  it  allows  the  use  of 
alternative  designs  based  on 
"equivalent"  demonstrations.  EPA  does 
not  feel  that  this  ensures  compliance 
with  the  Federal  criteria.  EPA  will 
continue  to  woric  with  Washington  to 
resolve  this  issue. 

Washington  is  using  state  approved 
flexibility  to  develop  a  program  that 
ensiu«s  compliance  with  the  Federal 
criteria  while  tailoring  their  program  to 
the  needs  of  the  State.  Washington's 
ground-water  monitoring  program, 
while  not  mirroring  the  Federal  criteria, 
makes  use  of  the  available  flexibility 
within  the  Federal  rules  to  develop  an 
alternative  detection  monitoring  system. 
Washington  is  using  its  approved  State 
flexibility  to  establish  an  alternative  list 
of  geochemical  parameters  in  lieu  of  the 
heavy  metals  listed  for  detection 
monitoring  in  appendix  I  of  the  Federal 
criteria.  EPA  believes  that  this 
alternative  detection  monitoring 
program  ensures  compliance  with  the 
Federal  criteria. 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  from  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  part  258,  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 
statutes  or  regulations  could  impose  a 
substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
Tribe  would  be  unable  to  exercise  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate.  As  a  State's/ 
Tribe's  regulations  and  statutes  are 
amended  to  comply  with  the  Federal 
MSWLF  landfill  regulations, 
unapproved  portions  of  a  partially 
approved  MSWLF  permit  program  may 
be  approved  by  the  EPA.  The  State/ 
Tribe  may  submit  an  amended 
application  to  EPA  for  review  and  an 
adequacy  determination  will  be  made 
using  the  same  criteria  as  for  the  initial 
application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  comment  for  a  period  of  30  days.  The 


adequacy  determination  will  become 
effective  sixty  (60)  days  following 
publication  if  no  adverse  comments  are 
received.  If  EPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  pubUshed  either  affirming 
or  re\'ersing  the  initial  decision  while 
responding  to  the  public  comments.  The 
State  of  Washington  is  continuing  to 
woric  towards  resolution  of  the  issues 
involved  for  those  portions  of  its 
program  that  EPA  does  not  feel  are 
adequate  to  ensure  compliance  with  all 
of  the  revised  Federal  Criteria.  Unless 
the  State  of  Washington  makes  farther 
demonstrations  that  the  Agency  finds 
satisfactory,  the  State  has  agreed  to 
levjse  the  following  portions  of  its 
permit  program: 

1.  Washington  will  revise  its 
definitions  of  "existing  MSWLF  unit" 
and  "lateral  expansion"  to  ensure 
compliance  with  the  Federal  definitions 
of  the  same  (40  CFR  258.2). 

2.  Washington  wi\]  revise  its 
regulations  for  "standard  designs"  of 
nonarid  landfills  (WAC  173-351- 
,'!00{2)(a))  to  ensure  compliance  with  40 
CFR  258.40{8)(2). 

Washington  submitted  a  schedule 
indicating  that  it  will  continue  to  work 
towards  resolution  of  these  non- 
approved  portions  of  its  MSWLF  permit 
program.  If  the  issues  are  not  resolved 
by  January  15. 1995,  the  State  has 
agreed  to  initiate  the  necessary  ni\e 
changes  and  have  the  new  rules  in  place 
by  October  9, 1995.  To  allow  the  State/ 
Tribe  to  begin  exercising  some  of  the 
flexibility  allowed  in  States/Tribes  with 
adequate  permit  programs,  EPA  is 
proposing  to  approve  those  portions  of 
the  State/Tribe's  program  that  are  ready 
for  action  today. 

EPA  reviewed  the  State/Tribe's 
schedule  and  believes  it  is  reasonable 
because  resolution  of  these  issues  may 
require  muhiple  demonstrations  and  the 
State  has  agreed  to  a  schedule  that  is 
realistic  for  the  State  of  Washington's 
rulema'K  ing  process  for  any  rule  changes 
required. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  March  1. 1994. 
Copies  of  Washington's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
'Addresses"  section  of  this  notfce. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Washington's  program. 
EPA  will  make  a  final  decision  on 
whether  or  not  to  approve  Washington's 
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program  by  June  1. 1994  and  will  give 
notice  of  it  in  the  Federal  Register.  The 
notice  will  include  a  summary  of  the 
reasons  for  the  final  determination  and 
a  response  to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certihr  that  this 
tentative  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  proposed  notice, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  .Solid  Waste 
Disposal  Act  as  amended;  42  U.SC  6946. 

Dated:  January  6. 1994. 
G«rald  A.  Emison, 
Acting  Regional  Administrator. 
[FR  Doc,  94-860  Filed  1-12-94;  8:45  am) 
BiuMQ  cooe  wso-ao-» 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  a  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

F0«  FURTHER  »MF0R*IAT10H  COWTACT: 
Federal  Reserve  Board  Clearance 
Officer,  Mary  M.  McLaughlin  (202-452- 
3829),  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551;  OMB  Desk  Officer.  Gary 


Waxman  (202-395-7340),  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C  20503. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  without 
revision  of  the  foUo%ving  report: 

1.  Beport  title:  Report  of  Medium-Term 
Note  Issuance 

Agency  form  number:  FR  2600m,  q.  and 
s 

OMB  Docket  number:  7100-0245 
Frequency:  Monthly  or  quarterly  or 
semiannually 

Reporters:  U.S.  corporations 
Annual  reporting  /lour";.- 107 
Estimated  average  hours  per  response: 
0.083 

Number  of  respondents:  4  (FR  2600m): 
250  (FR  2600q);  120  (FR  260Qs) 
Small  businesses  are  not  affected. 
General  descnption  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225a  and  353)  and  is  given 
confidential  treatment  |5  U.S.C 
552(b)(4)). 

Abstract:  These  reports  collect  monthly 
balances  of  corporate  medium-term  note 
issues.  Medium-term  notes  are  interest- 
bearing  noncallable  corporate 
obligations  with  a  maturity  greater  than 
270  days  but  generally  less  than  ID 
yeara.  The  data  are  used  in  the  estimates 
of  corporate  securities  issues  issued  and 
outstanding. 

Board  of  Governors  of  the  Federal  Resen-e 
System,  January  7. 1994. 
William  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc  94-843  Filed  1-12-94, 8:45  am) 

BtUMO  COM  UlfrOI.F 


National  City  Corporation;  Appltcation 
to  Engage  De  Novo  in  Underwriting 
and  Dealing  in  Certain  Bank-Ineligible 
Securities  on  a  Limited  Basis,  and 
Other  Securities' Related  Activities 

National  Gty  Corporation,  Cleveland, 
Ohio  (Applicant),  has  applied  pursuant 
to  section  4(c)(8)  of  the  Bank  Holdi.ig 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)).  to  engage  de  novo  through 
its  subsidiary.  National  Qty  Inves'jments 
Corporation,  Cleveland.  Ohio 
(Company),  in  various  securities  and 
securities-related  activities  described 
below. 

Applicant  proposes  to  engage  de  novo 
in  the  following  activities  previou«iiy 
authorized  by  the  Board: 

(1)  Mailing  and  servicing  loans 
pursuant  to  §  225.25(b)(1)  of  Regulation 
V; 


1448 


Federal  Register  /  Vol.  59.  No.  9  /  Thursday,  January  13,  1994  /  Notices 


(2)  Engaging  in  investment  advisoty 
activities  pursuant  to  §  225.25(b)(4)  of 
Regulation  Y; 

(3)  Providing  management  consulting 
services  to  depository  institutions 
pursuant  to  §  225.25(b)(ll)  of 
Regulation  Y; 

(4)  Providing  discount  and  full  service 
brokerage  services  pursuant  to  § 
225.25(b)(15)(i)  and  (ii)  of  Regulation  Y; 

(5)  Underwriting  U.S.  Government, 
agency,  state,  and  municipal  securities 
pursuant  to  §  225.25(b)(16)  of 
Regulation  Y; 

(6)  Providing  foreign  exchange 
advisory  and  transactional  ser\'ices 
pursuant  to  §  225.25(b){17)  of 
Regulation  Y; 

(7)  Engaging  in  futures  commission 
merchant  activities  pursuant  to  § 
225.25(b)(18)  of  Regulation  Y; 

(8)  Providing  investment  advice  on 
fmancial  futures  and  options  on  futures 
pursuant  to  §  225.25(b)(ig)  of 
Regulation  Y. 

Applicant  proposes  to  engage  de  novo 
in  activities  which  previously  have  been 
determined  by  the  Board  by  Order  to  be 
closely  related  to  banking.  Applicant 
proposes  to  buy  and  sell  in  secondary 
market  trading  all  types  of  securities  on 
the  order  of  investors  as  a  "riskless 
principal."  Applicant  proposes  to 
underwrite  and  deal  in  municipal 
revenue  bonds,  residential  mortgage 
related  securities,  consumer  receivable- 
related  securities,  and  commercial 
paper.  Applicant  also  proposes  to 
engage  in  the  private  placement  of  all 
types  of  securities  and  to  provide 
related  advisory  services.  In  addition, 
Applicant  proposes  to  act  as  agent  in  the 
purchase  and  sale  of  gold  and  silver 
bullion,  bars,  rounds,  and  coins  for  the 
account  of  customers. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
proper  incident  thereto."  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  "closely  related 
to  banking."  Second,  the  Board  must 
find  in  a  particular  case  that  the 
performance  of  the  activity  by  the 
applicant  bank  holding  company  may 
reasonably  be  expected  to  produce 
public  benefits  that  outweigh  possible 
adverse  effects. 

Applicant  believes  that  these 
proposed  activities  are  "so  closely 
related  to  banking  or  managing  or 


controlung  banks  as  to  be  proper 
incident  thereto."  The  Board  has 
previously  authorized  riskless  principal 
and  priijate  placement  activities,  subject 
to  certa^  prudential  limitations  which 
address  (the  potential  for  conflicts  of 
interest  unsound  banking  practices,  and 
other  ac  verse  effects.  See,  e.g.,  J. P. 
Morgan  8r  Company  Inc.,  76  Federal 
Reserve  Bulletin  26  (1990);  Bankers 
Trust  Ni  ?w  York  Corporation.  75  Federal 
Reser\'e  Bulletin  829  (1989).  The  Board 
also  has  previously  authorized  bank 
holding  companies  to  undervmte  and 
deal  in  i  nunicipal  revenue  bonds, 
resident  ial  mortgage  related  securities, 
consum  jr  receivable-related  securities, 
and  con  mercial  paper  provided  that  the 
underw  iting  subsidiary  derives  no 
more  th  in  10  percent  of  its  total  gross 
revenue  from  underwriting  and  dealing 
in  the  a  iproved  securities  over  any  two- 
year  pel  iod.  See  Citicorp,  73  Federal 
Reserve  Bulletin  473  (1987)  affd  sub 
nom.  Se  curities  Industry  Association  v 
Board  o '  Governors  of  the  Federal 
Reserve  System,  839  F.2d  47  (2d  Cir. 
1988).  dert.  denied.  108  S.Ct.  2830 
(1988).  modified  by  Order  Approving 
Modificbtions  to  Section  20  Orders,  75 
FederalReserve  Bulletin  751  (1989).  In 
addition,  the  Board  has  previously 
authorised  bank  holding  companies  to 
purchasje  and  sell  gold  and  silver 
bullion,; rounds,  and  coins  for  the 
account!  of  customers.  See  First 
Interstc^e  Bancorp,  71  Federal  Reserve 
Bulletin  467  (1985);  Midland  Bank  PLC, 
76  Fed^l  Reserve  Bulletin  860  (1990). 

In  on  er  to  satisfy  the  proper  incident 
to  bank  ng  test,  section  4(c)(8)  of  the 
BHC  Ac  [  requires  the  Board  to  find  that 
the  perf  }rmance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  Convenience,  increased 
competition,  or  gains  in  efficiency  that 
outwei^  possible  adverse  effects,  such 
as  unduie  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practice  s.  Apphcants  believe  that  the 
propose  d  act!  vities  will  benefit  the 
public  I  y  promoting  competition. 
Applica  nts  also  believe  that  approval  of 
this  apf  iication  will  allow  Company  to 
provide  a  wider  range  of  services  and 
added  c  anvenience  to  its  customers. 
Appiica  nts  believe  that  the  proposed 
activiti(  s  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
effects. 

In  CO)  [ducting  these  activities, 
Appiica  nt  will  comply  with  the 
commitments  and  prudential  Umitations 
established  by  the  Board  in  previous 
Orders,  except  that  Applicant  proposes 
to  have  one  officer  interlock  and  less 
than  a  majority,  but  no  more  than  two, 


director  interlocks  between  Applicant's 
subsidiary  banks  and  Company. 
Applicant  states  that  the  Board 
previously  has  allowed  director 
interlocks  between  bank  subsidiaries 
and  a  section  20  subsidiary  of  a  bank 
holding  company.  See  Synovus 
Financial  Corporation.  77  Federal 
Reserve  Bulletin  954  (1991).  Applicant 
also  states  that  the  Board  has  allowed 
officer  interlocks  between  a  U.S.  branch 
of  a  foreign  bank  and  a  section  20 
subsidiary.  See  Barclays  Bank  PLC,  76 
Federal  Reserve  Bulletin  158  (1990). 
Applicant  believes  that  the  proposed 
interlocks  are  consistent  with  the 
prudential  framework  established  by  the 
Board  in  prior  orders  approving  the 
proposed  activities. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  February  2, 
1994.  Any  request  for  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  speciBcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  ofBces  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  7, 1994. 
Jennifer  J.  |ohnson. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  94-844  Filed  1-12-94;  8:45  am] 
BILUNG  COOE  621»«1-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Diseases  Transmitted  Through  the 
Food  Supply 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 

ACTION:  Notice  of  annual  update  of  list 
of  infectious  and  communicable 
diseases  that  are  transmitted  through 
handling  the  food  supply  and  the 
methods  by  which  such  diseases  are 
transmitted. 

SUMMARY:  Section  103(d)  of  the 
Americans  with  Disabilities  Act  of  1990 
requires  the  Secretary  to  publish  a  list 
of  infectious  and  communicable 
diseases  that  are  transmitted  through 
handling  the  food  supply  and  to  review 
and  update  the  list  annually.  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  published  a  final  list 
on  August  16,  1991.  (56  PR  40897)  and 
an  update  on  September  8.  1992,  (57  FR 
40917).  No  new  information  that  would 
warrant  additional  changes  has  been 
received;  therefore  the  list,  as  set  forth 
in  the  first  update  and  below,  remains 
unchanged. 

EFFECTIVE  DATE:  January  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Morris  E.  Potter,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC).  1600 
Clifton  Road,  NE.,  Mailstop  C-09, 
Atlanta,  Georgia  30333.  telephone  (404) 
639-2237. 

SUPPLEMENTARY  INFORMATION:  Section 
103(d)  of  the  Americans  with 
Disabilities  Act  of  1990.  42  U.S.C. 
12113(d),  requires  the  Secretary  of 
Health  and  Human  Services  to: 

1.  Review  all  infectious  and 
communicable  diseases  which  may  be 
transmitted  through  handling  the  food 
supply; 

2.  Publish  a  list  of  infectious  and 
communicable  diseases  which  are 
transmitted  through  handling  the  food 
supply; 

3.  Publish  the  methods  by  which  such 
diseases  are  transmitted;  and, 

4.  Widely  disseminate  such 
information  regarding  the  list  of 
diseases  and  their  modes  of 
transmissibility  to  the  general  public. 

Additionally,  the  list  is  to  be  updated 
armually. 

Since  the  publication  of  the  revised 
list  On  September  8, 1992,  no 
information  has  been  received  on 
additional  diseases  that  are  transmitted 
through  handling  the  food  supply. 
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Therefore,  the  list  set  forth  below  is 
unchanged  from  the  list  published  in 
the  Federal  Register  on  September  8, 
1992: 

I.  Pathogens  Often  Transmitted  by  Food 
Contaminated  by  Infected  Persons  Who 
Handle  Food,  and  the  Modes  of 
Transmission  of  Such  Pathogens 

The  contamination  of  raw  ingredients 
from  infected  food-producing  animals 
and  contamination  during  processing 
are  more  important  causes  of  foodbome 
disease  than  is  contamination  of  foods 
by  persons  with  infectious  or  contagious 
diseases.  However,  some  pathogens  are 
frequently  transmitted  by  food 
contaminated  by  infected  persons.  The 
presence  of  any  one  of  the  following 
signs  or  symptoms  in  persons  who 
handle  food  may  indicate  infection  by 
one  of  these  pathogens:  Diarrhea, 
vomiting,  open  skin  sores,  boils,  fever, 
dark  urine,  or  jaundice.  The  failure  of 
food  employees  to  wash  hands  (in 
situations  such  as  after  using  the  toilet, 
handling  raw  meat,  cleaning  spills,  or 
canning  garbage,  for  example),  wear 
clean  gloves,  or  use  clean  utensils  is 
responsible  for  the  foodbome 
transmission  of  these  pathogens.  Non- 
foodbome  routes  of  transmission,  such 
as  from  one  person  to  another,  are  also 
important  in  the  spread  of  these 
pathogens.  Pathogens  that  can  cause 
diseases  after  an  infected  person 
handles  food  are  the  following: 
Hepatitis  A  virus 

Norwalk  and  Norwalk-like  viruses 
■  Salmonella  typhi 
Shigella  species 
Staphylococcus  aureus 
Streptococcus  pyogenes 

II.  Pathogens  Occasionally  Transmitted 
by  Food  Contaminated  by  Infected 
Persons  Who  Handle  Food,  But  Usually 
Transmitted  by  Contamination  at  the 
Source  or  in  Food  Processing  or  by 
Non-foodbome  Routes 

Other  pathogens  are  occasionally 
transmitted  by  infected  persons  who 
handle  food,  but  usually  caiise  disease 
when  food  is  intrinsically  contaminated 
or  cross-contaminated  during  processing 
or  preparation.  Bacterial  pathogens  in 
this  category  often  require  a  period  of 
temperature  abuse  to  permit  their 
multiplication  to  an  infectious  dose 
before  they  uill  cause  disease  in 
consumers.  Preventing  food  contact  by 
persons  who  have  an  acute  diarrheal 
illness  will  decrease  the  risk  of 
transmitting  the  following  pathogens: 
Campylobacter  jejuni 
Entamoeba  histolytica 
Enterohemorrhagic  Escherichia  coli 
Enterotoxigenic  Escherichia  coli 


Ciardia  lamblia 
Nontyphoidal  Salmonella 
Rotavirus 
Taenia  solium 
Vibrio  cholerae  01 
Yersinia  enterocolitica 
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Dated:  January  7,  1994. 

Waher  R.  Oowdie. 

Deputy  Director.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
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Opportunity  for  a  License  for 
Nonpatented  Material 

AGENCY:  Centers  for  Disease  Control  a.id 
Prevention  (CDC),  Public  Health 
Service,  HHS. 
ACTION:  Notice. 


SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  Infectious  Diseases  (NCID), 
Division  of  Viral  and  Rickettsial 
Diseases  (DVRD).  Hepatitis  Branch,  has 
available  for  licensing  recombinant 
proteins  and  synthetic  peptides 
containing  broadly  immunoreactive 
antigenic  epitopes  to  be  used  as 
immunodiagnostic  reagents  for  the 
detection  of  antibodies  to  the  Hepatitis 
C  Virus  (HCV). 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  are  interested  in  the  opportunity  for 
a  license  to  the  nonpatented  material 
described  above,  please  contact  the 
following  for  additional  information. 

Technical  Contact:  Howard  A.  Fields. 
Ph.D.,  Division  of  Viral  and  Rickettsial 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Cliftcn 
Road,  NE.,  Mailstop  A-33,  Atlanta,  G.\ 
30333,  telephone  404-*39-2335. 

Business  Contact:  Lisa  Blake- 
Dispigna,  Technology  Transfer 
Representative,  National  Center  for 
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Infectious  Diseases.  Centers  lor  Disease 
Control  and  Prevention  (CDC),  1600 
Cliiton  Road.  NE.,  Mailstop  C-19. 
Atlanta.  GA  30333.  telephone  404-639- 
3227. 

SUPPLEMENTARY  INFORMATION:  A  set  of 
recombinant  glutathione-S-transferase 
fusion  proteins  have  been  prepared  by 
using  polymerase  chain  reaction  to 
amplify  the  NS3-NS4-NS5  region  of  the 
hepatitis  C  virus  (HCV)  genome  in  300 
(monomers)  and  600  (dimers) 
nucleotide  fragments.  Most  of  the 
monomers  and  dimers  have  been 
expressed  in  Escherichia  colt  and  tested 
against  a  panel  of  anti-HCV  positive  and 
negative  sera  to  ascertain  specificity.  A 
full  length  authentic  fusionless 
recombinant  nucleocapsid  protein  has 
also  been  prepared  and  tested  as  an 
immunodiagnostic  reagent.  This  single 
protein  alone  will  detect  approximately 
90%  of  anti-HCV  positive  sera. 
Synthetic  peptides  have  been  prepared 
to  the  nucleocapsid  region  in  addition 
to  the  NS3-NS4-NS5  region.  All  the 
synthetic  peptides  have  been  tested  to 
determine  their  immunoreactivity. 

The  nonpatented  recombinant 
proteins  and  synthetic  peptides  are  now 
available  for  licensing,  and  if  interested, 
see  FOR  FURTHER  INFORMATKM  CONTACT 
section  of  notice. 

Dated:  January  6, 1994. 
Ladene  H.  Ne%v1on, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  94-849  Filed  1-12-94;  8:45  am] 

BILUMG  CODE  41M-1S-P 

Food  and  Drug  Administration 
[Docket  Na93N-01 58] 

Shulcon  Industries.  Inc.;  Withdrawal  of 
Approval  of  a  New  Animal  Drug 
Application 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  Tl.e  Food  and  Drug 
Adiiiinistration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Shulcon 
Industries,  Inc.,  for  use  of  pregelatinized 
starch  as  an  antidiarrheal  in  newborn 
calves.  FDA  is  taking  this  action  because 
the  firm  failed  to  respond  to  a  notice  of 
opportunity  for  a  hearing  proposing  to 
withdraw  approval  of  the  application.  In 
a  final  rule  publi.shed  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
amending  the  regulations  by  removing 
the  entry  which  reflects  approval  of  the 
NADA. 
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EFFECTI\|e  date:  January  13. 1994. 

FOR  FUR  PHER  INFORMATION  CONTACT: 
William  C.  Keller.  Center  for  Veterinary 
Medicinle  (HFV-210),  Food  and  Drug 
Administration,  7500  Standi^  PL. 
Rockvilfe.  MD  20855,.301-594-1722. 

SUPPLEIENTARY  INFORMATION:  In  the 
Federal  kegister  of  June  17. 1993  (58  FR 
33445).  tVM  provided  a  notice  of 
opportviiiity  for  a  hearing  on  a  proposal 
to  withd  raw  approval  of  NADA  111-068 
held  by  Jhulcon  Industries,  Ina.  4351 
East  Sar  lac  Dr.,  Tucson,  AZ  86718.  for 
use  of  S(  ourx®  Calf  Antidiarrheal 
(pregelai  inized  starch)  in  nonmedicated 
liquid  feed  or  water  for  the  symptomatic 
treatmeijt  (i.e..  increasing  fecal 
consisteficy)  of  nonspecific  diarrhea  in 
newboni  calves.  The  appUcation  was 
approve  I  December  20. 1983. 

The  ni  itice  of  opportunity  for  a 
hearing  j  tated  that  CVM  was  proposing 
to  issue  I  in  order  under  section  512(e)  of 
the  Fedt  ral  Food,  Drug,  and  Cosmetic 
Act  (21 1  J.S.C.  360b{e))  withdrawing 
approve  of  the  NADA  and  all 
amendm  snts  and  supplements  thereto 
on  the  g  ound  that  the  firm  has  failed  to 
submit  t  le  reports  required  under  21 
CFR  510  300.  The  firm  was  given  until 
July  19,    993,  to  file  a  written  notice  of 
appearance  and  a  request  for  a  hearing 
(58  FR  32445  at  33446).  Shulcon 
Industrie  s.  Inc.,  failed  to  file  such  an 
appearai  ce  and  request  for  a  hearing. 

Under  §  514.200  Contents  of  notice  of 
opportui  ityfor  a  hearing  (21  CFR 
514.200)  the  failure  of  the  sponsor  to 
file  a  wri  tten  appearance  in  answer  to  a 
notice  ol  opportunity  for  a  hearing 
constitut  5s  a  waiver  of  the  right  to  a 
hearing  i  nd  is  grounds  for  CVM  to 
summari  y  enter  a  final  order 
withdraw  ring  approval  of  the  NADA. 

Theref  )re,  under  authority  delegated 
to  the  Co  mmissioner  of  Food  and  Drugs 
(21  CFR  i.lO)  and  redelegated  to  the 
Center  fc  r  Veterinary  Medicine  (21  CFR 
5.84),  an^  I  in  accordance  with  §514.115 
Withdra;  -ai  of  approval  of  applications 
(21  CFR  114.115),  notice  is  given  that 
approval  of  NADA  111-068  and  all 
amendmi  (nts  and  supplements  thereto  is 
hereby  vi  ithdrawn,  effective  January  13, 
1994. 

In  a  fir  al  rule  published  elsewhere  in 
this  issut  of  the  Federal  Register,  FDA 
is  amend  ng  21  CFR  510.600(c)(1)  and 
(c)(2)  to  I  jmove  references  to  the  firm 
(the  firm  is  no  longer  the  sponsor  of  an 
approved  NADA)  and  is  removing  21 
CFR  520.2155  to  reflect  the  withdrawal 
of  appro\  al  of  the  NADA. 


Dated:  January  4, 1994. 

Richard  H.  Teske, 

Acting  Director.  Center  for  Veterinary 
Medicine. 

[PR  Doc.  94-812  Filed  1-12-94;  8:45  am] 
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pocket  No.  93N-OO10] 

TPC  Products.  Inc.;  Withdrawal  of 
Approval  of  New  Animal  Drug 
Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  TPC 
Products,  Inc.,  for  use  of  certain 
phenothiazane-containing  drug 
products.  FDA  is  taking  ^s  action 
because  the  firm  failed  to  respond  to  a 
notice  of  opportuxiity  for  a  hearing 
proposing  to  withdraw  approval  of  the 
applications.  In  a  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  amending  the 
regulations  by  removing  the  entrids 
which  reflect  approval  of  the  only 
codified  drug  product,  a  combination  of 
trichlorofon  and  phenothiazine  powder. 
EFFECTIVE  DATE:  January  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Keller.  Center  for  Veterinary 
Medicine  (HFV-210),  Food  and  Drug 
Administration,  7500  Standish  Pi.. 
Rockville,  MD  20855,  301-594-1722. 
SUPPt.EMENTARY  INFORMAT)ON:  In  the 
Federal  Register  of  April  27, 1993  (58 
FR  25653).  FDA  provided  a  notice  of 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  three  NADA's 
held  by  TPC  Products.  Inc.,  P.O.  Box 
4308,  2021  North  Grove  St.,  Fort  Worth, 
TX  76106.  The  firm  held:  (1)  NADA  3- 
808  for  the  use  of  phenothiazine  drench 
in  cattle,  (2)  NADA  5-224  for  the  use  of 
phenothiazine  and  lead  arsenate  drench 
in  sheep  and  goats,  and  (3)  NAD.A  13- 
685  for  the  use  of  trichlorofon  and 
phenothiazine  as  a  parasiticide  in 
horses.  The  NADA's  were  approved 
April  24, 1941,  June  8, 1945,  and 
November  6, 1963,  respectively. 
The  notice  of  opportunity  for  a 
hearing  stated  that  FDA  was  proposing 
to  issue  an  order  under  section  512(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360b(e))  withdrawing 
approval  of  the  NADA's  and  all 
amendments  and  supplements  thereto 
on  the  ground  that  the  firm  has  failed  to 
submit  the  reports  required  under  21 
CFR  510.300.  The  firm  was  given  until 
May  27. 1993.  to  file  a  written  notice  of 


appearance  and  a  request  for  a  hearing 
(58  FR  25653).  TPC  Products.  Inc..  failed 
to  file  such  an  appearance  and  request 
for  a  hearing. 

Under  21  CFR  514.200.  the  failure  of 
the  sponsor  to  file  a  written  appearance 
in  answer  to  a  notice  of  opportunity  for 
a  hearing  constitutes  a  waiver  of  the 
right  to  a  hearing  and  is  grounds  for 
FDA  to  summarily  enter  a  final  order 
withdrawing  approval  of  the  NADA's. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  3-808,  5-224,  and 
13-685  and  all  amendments  and 
supplements  thereto  is  hereby 
withdrawn,  effective  January  13, 1994. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  amending  21  CFR  510.600(c)(1)  and 
(c)(2)  by  removing  the  entries  to  the  firm 
(no  longer  the  sponsor  of  an  approved 
NADA)  and  is  removing  §  520.2520h 
Trichlorofon  and  phenothiazine  powder 
(21  CFR  520.2520h)  (tlie  other  two  drug 
products  are  not  codified)  which  reflects 
the  approval  of  the  NADA. 

Dated:  January  4, 1994. 
Richard  H.  Teskc, 

Acting  Director,  Center  for  Veterinary 

Medicine. 

|FR  Doc.  94-854  Filed  1-12-94;  8:45  am] 
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Health  Care  Financing  Administration 
[ORD-066-N] 

Health  Care  Financing  Research  and 
Demonstration  Cooperative 
Agreements  and  Grants  for  Fiscal 
Years  1994  Through  1996 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  armounces  the 
availabiHty  of  HCFA  funding  under 
cooperative  agreements  and  grants  for 
projects  that  will  focus  on  major  issues 
in  the  reform,  financing,  and  defivery  of 
health  care.  The  notice  contains 
informaticHi  about  the  subject  areas  for 
cooperative  agreements  and  grants  that 
will  be  given  priority,  project 
requirements,  application  procedures, 
and  other  relevant  considerations. 
DATES:  Cooperative  agreement  and  grant 
applications  for  priority  areas,  as 
described  in  sections  I.  and  II.  of  this 
notice,  must  be  submitted  by  March  24. 
1994,  February  7, 1995,  or  February  6, 


1996,  in  order  to  be  considered  under 
the  annual  funding  cycle.  For  an 
explanation  of  timely  submission,  see 
section  Vni.  of  this  notice. 
ADDRESSES:  Standard  application  forms 
and  related  instructions  may  be 
requested  by  telephone,  by  calling  (410) 
966-6120.  or  may  be  requested  in 
writing  from  and  must  be  formally 
submitted  to: 

Ms.  JuDee  Caquelin,  Grants  Officer. 
Health  Care  Financing  Administration. 
Office  of  Budget  and  Administration. 
Office  of  Acquisitions  and  Grants.  Room 
389  East  High  Rise.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207- 
5187. 

Ms.  Caquelin  is  also  available  at  (410) 
966-5157  to  answer  questions  and  to 
provide  guidance  regarding  completion 
of  the  application  forms. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Hackerman,  (410)  966-6644.  Health 
Care  Financing  Administration,  Office 
of  Research  and  Demonstrations,  Office 
of  Operations  Support,  Division  of 
Program  Support,  2-C-9  Oak  Meadows 
Building,  6325  Security  Boulevard, 
Bahimore,  Maryland  21207-5187. 

SUPPLEMENTARY  INFORMATION: 

1.  HCFA's  Research  and  Demonstration 
Projects  Awarded  as  Cooperative 
Agreements  and  Grants 

A.  Goals 

Our  research  and  demonstration 
program  conducts  studies  whose  goals 
are  to  assess  the  current  heahh  care 
delivery/financing  sector  and  to  develop 
innovative  ways  to  improve  the  quality 
and  cost-effectiveness  of  health  care 
programs.  We  support  the  conduct  of 
extramural  research  and  demonstration 
projects  principally  through  two  award 
mechanisms:  prociu^ments  (contracts) 
and  assistance  awards  (cooperative 
agreements  and  grants).  This 
announcement  concerns  projects  that 
will  be  awarded  as  cooperative 
agreements  and  grants.  (Announcements 
of  planned  procurement  awards  are 
made  through  notices  published  in  the 
"Commerce  Business  Daily.")  The  - 
principal  purpose  of  our  cooperative 
agreements  and  grants  program  is  to 
stimulate,  support,  and  assist,  through 
an  active  health  services  research  and 
demonstration  program,  the  resolution 
of  major  health  care  organizational  and 
financing  issues.  We  hope  to  advance 
knowledge  in  issues  of  health  care 
financing  and  delivery  and  to  develop 
ways  of  applying  that  knowledge.  We 
believe  this  assistance  will  serve  a  long 
term  and  vital  purpose — to  increase  the 
efficiency  and  eH^ectiveness  of  the  entire 
health  care  sector  by  improving  the 


ways  in  which  health  care  is  financed 
and  delivered. 

Direct  payments  for  health  care 
services  constitute  one  of  the  largest 
single  segments  of  Federal  and  State 
budgets.  In  addition,  employee  heahh 
benefits  paid  by  businesses  add 
significantly  to  the  cost  of  United  States 
(U.S.)  goods  and  services.  Access  to  and 
quality  of  care  and  cost-effectiveness  of 
current  delivery  systems  and  potential 
new  financing  m^±anisms  continue  to 
be  areas  of  significant  research  interest 
as  we  continually  reassess  current 
methods  of  payment  for  health  care 
programs  and  look  for  innovative 
methods  for  paying  for  health  care 
services  in  the  future.  The  public 
interest  in  research  in  these  areas  is 
particularly  great  at  this  time  as  the 
Nation  considers  approaches  to 
restructuring  the  health  care  sector  and 
controlling  expenditures  for  health  care. 
Many  of  the  research  topics  described  in 
this  solicitation  reflect  overarching 
issues  that  must  be  considered  as  pan 
of  health  care  reform. 

These  and  other  research  interests 
described  here  are  intended  to  provide 
information  on  controlling  health  care 
costs  and  restructuring  current  systems 
that  will  be  useful  to  a  broad  audience, 
including  State  governments,  private 
insurers,  and  self-insured  businesses,  as 
well  as  the  Federal  government. 

This  notice  descrioes  the  application 
procedures,  general  policy 
considerations,  criteria  to  be  used  in 
reviewing  applications,  and  selection 
criteria  for  our  cooperative  agreements 
and  grants.  Our  current  research  and 
demonstration  interest  is  for 
applications  that  address  the  following 
areas: 

•  Health  care  systems  reform  and 
financing. 

•  Managed  care  systems. 

•  Provider  payment. 

•  Access  and  quality  of  care. 

•  Service  delivery  systems. 

•  Subacute  and  long-term  care. 

B.  Funds  for  Cooperative  Agreements 
and  Grants 

A  review  of  the  requirements  for 
existing  priorities,  our  FY  1994  budget. 
and  expected  FY  1995  and  FY  1996 
budgets  indicate  that  approximately  up 
to  $2  million  to  $4  million  per  year  may 
be  available  to  the  Office  of  Research 
and  Demonstrations  (ORD),  HCFA,  to 
fund  new  cooperative  agreements  and 
grants  for  research  and  demonstration 
projects. 

C.  Eligibility  Requirements 

Applications  for  cooperative 
agreements  and  grants  may  be  submift.^J 
by  private  or  public  nonprofit  agencies 
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or  organizations,  including  State 
agencies  that  administer  the  Medicaid 
program.  Private  for-profit  oi:ganizations 
may  apply  for  cooperative  agreements 
and  grants  (discretionary  funds]  under 
sections  1110(a)(1),  1875(a)  and  1881(f) 
of  the  Social  Security  Act;  section 
402(a)(1)  of  Public  Law  90-248,  as 
amended;  section  222(a)  of  Public  Law 
92-603,  as  amended;  and  section  9335 
of  Public  Law  99-509. 

D.  Number  and  Size  of  Projects 

Most  awards  range  from  $100,000  to 
$350,000  per  year  for  1  to  3  years.  We 
also  may  award  some  projects  for  larger 
amounts.  The  number  of  cooperative 
agreements  and  grants  depends  on:  the 
availability  of  funds:  needs  of  projects 
that  are  continuing  from  prior  years; 
priority  interest  areas  established  by  us; 
and  the  technical  quality  of 
applications. 

E.  Additional  Information 

Information  on  our  authority  for 
making  these  awards,  applicable 
regulations,  and  the  duration  of  funding 
is  contained  in  section  IV  of  this  notice. 
Application  procedures  are  detailed  in 
section  V  of  this  notice. 

n.  Priority  Areas 

A.  Health  Care  Systems  Reform  and 
Financing 

The  U.S.  spends  more  per  capita  on 
health  care  than  any  nation  in  the 
world,  yet  many  Americans  have  no 
reliable  way  to  finance  their  access  to 
our  health  care  system.  Growth  in  U.S. 
health  care  costs  for  several  decades  has 
been  more  than  4  percent  faster  than 
general  inflation,  and  it  now  consumes 
more  than  one-eighth  of  our  entire  gross 
domestic  product  (GDP).  If  current 
trends  continue,  total  health  spending 
will  reach  or  exceed  26  percent  of  our 
GDP  by  the  year  2030.  Medicare 
spending  increased  by  nearly  300 
percent  in  the  past  decade.  Medicaid 
spending  has  increased  by  nearly  600 
percent  since  1980.  U.S.  businesses  are 
spending  more  on  health  care  premiums 
than  they  earn  in  after-tax  proHts. 

There  are  some  major  distortions  in 
the  U.S.  market  for  health  insurance  that 
yield  inefficiencies:  (a)  Fragmentation  of 
the  marketplace,  (b)  the  nature  of 
consumer  demand,  including  tax 
subsidies  that  lower  consimier 
sensitivity  to  costs,  (c)  limited  consumer 
information,  which  can  lead  consumers 
to  mistake  higher  prices  or  more 
intensive  service  delivery  for  better  care 
or  superior  outcomes,  and  (d) 
opportunities  for  favorable  risk  selection 
that  give  inefficient  health  care  plans 
unfair  cost  advantages.  Also,  the 
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substantia  I  consumer  and  provider 
uncertainties  about  the  effectiveness  of 
a  broad  rahge  of  diagnostic  and 
therapeut  c  procedures  and 
technolog  es,  plus  the  limited  emphasis 
on  disease  prevention,  contribute  to 
overutiliz  tion  and  occiurences  of 
preventab  e  illness. 

Critics !  uggest  that  the  U.S.  health 
care  systei  n  is  too  complex  and  often 
lacking  in  accountability  for  the  billions 
of  dollars  t  consumes.  Others  would 
point  to  th  e  excellence  of  what  the  U.S. 
health  car  i  system  produces.  While 
some  asp€  cts  of  the  U.S.  health  care 
system  an  envied  by  most  of  the  worid, 
the  sector  appears  rife  with 
contradict  ary  incentives  for  providers, 
patients,  i  nd  payers.  There  is  wide 
concern  a  tout  the  administrative  costs 
of  insurer!  and  providers  and  that 
buyers  are  too  weak  to  exercise  market 
power.  Ex  )erience  rating  practices, 
coupled  M  ith  such  underwriting  devices 
as  exclusions  for  pre-existing  conditions 
and  the  requirements  of  various 
individual  States  for  mandatory 
coverage  df  certain  kinds  of  limited 
license  prsviders  or  specified  services, 
work  synergistically  to  raise  premiums 
beyond  n^ny  persons'  ability  to  pay  and 
the  ability!  of  many  small  businesses  to 
offer  healdi  insurance  to  employees. 

We  are  aiterested  in  supporting 
research  tv  address  three  general  areas: 
(a)  Extending  access  to  needed  services 
to  all  segn  ents  of  our  population,  (b) 
controUin  >  the  growth  in  health  care 

(c)  improving  the  quality  of 
health  car  s  services  and  products.  These 
three  subji  icts  have  become  almost 
universal!  r  recognized  as  key  areas  by 
are  committed  to  reforming 
care  system.  Therefore,  we 


those  wha 
our  health 


wish  to  sp  Misor  research  concerning 
major  U.S  health  care  sector  reform 
issues  anc  also  aspects  of  reforming 
health  car  >  financing  incentives. 

The  typ  s  of  issues  in  this  category 
that  we  be  ieve  need  study  are  ^t>uped 
into  two  g  neral  areas:  health  care 
systems  re  orm  issues,  and  health  care 
financing  ssues. 

1.  Systems  Reform  Issues 

From  th  jse  studies  we  hope  to  obtain 
useful  guii  lance  about  how  much 
restructur;  ng  of  the  current  U.S.  health 
care  sectoi  is  necessary  as  well  as 
feasible  to  imolement  and  sustain. 
•  Mana,  ',ea  competition.  We  are 
interested  in  research  into  the  following 
topics  to  s  jpport  the  managed 
competitic  n  portion  of  health  care 
reform: 

— Risk  adj  jsters.  Under  many  health 
reform  proposals,  premiums  to  health 
plans  wi  Mild  be  adjusted  to  reflect 
enrollee ;'  health  risks.  This  would 
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lessen  incentives  to  select  (and  retain] 
only  healthy  enrollees.  Plans  that 
cover  a  sicker  than  average  population 
would  receive  a  transfer  of  funds  firom 
plans  with  a  healthier  than  average 
population.  Implementation  of  the 
system  would  require  the 
development  of  health  risk  adjusters. 
Other  issues  need  to  be  addressed, 
such  as  whether  geographic  variations 
in  prices  and  utilization  within  State 
and  sub-State  areas  should  be 
recognized  in  the  payment  system. 

The  Administration's  health  reform 
proposal  recognizes  the  need  for  risk 
adjusters  and  the  reality  that,  in  the 
short  term,  some  reliance  will  need  to 
be  placed  on  retrospective  approaches 
while  work  proceeds  on  prospective 
approaches.  In  the  short  term,  risk 
adjustment  may  use  reinsurance  (based 
on  costs  or  on  fixed  payments  for  high 
cost  conditions  and  treatments), 
demographics,  and  survey  data  for  risk 
adjustment/pooling.  In  the  medium 
term,  prosi>ective  systems  relying  on 
diagnostic,  health  status,  and  other 
information  should  be  tested  and 
implemented. 

Health  risk  adjusters  need  to  be 
designed,  for  both  Medicare  and  non- 
Medicare  populations  including 
children,  to  predict  expected  health  care 
costs  based  on  the  health  status  of  the 
individuals  to  be  covered  by  the  system. 
Research  projects  could  include  work 
on  a  number  of  possible  methodologies: 
Ambulatory  care  groups  (ACGs); 
diagnostic  cost  groups  (DCGs);  payment 
amounts  for  capitated  systems;  ACG  and 
DCG  hybrid  adjusters;  and  other  risk 
adjusters  based  on  more  detailed 
clinical  data,  demographic  data, 
administrative  data,  or  survey  data. 

The  Administration's  proposal 
recognizes  that  special  approaches, 
perhaps  relying  heavily  on  retrospective 
adjustments,  need  to  be  developed  for 
mental  illness.  We  are  interested  in. 
private  sector  efforts  in  managed  care 
for  mental  illness  and  how  they  may  aid 
in  the  development  of  payment  methods 
and  risk  adjustments  for  and  In  the 
management  of  mental  health  services 
in  health  reform.  The  Administration 
proposal  recognizes  that  States  may 
need  to  provide  incentives  for  health 
plans  to  enroll  and  serve  disadvantaged 
groups.  We  are  intraested  in  ways  to 
modify  the  payment/risk  adjustment 
methodology  to  provide  financial 
incentives  to  ensure  enrollment  and 
access,  and  in  wajrs  to  measure  any 
extra  costs  associated  with  ensuring 
adequate  care. 

We  are  also  interested  in  the 
development  of  databases  and  systems 
necessary  to  support  health  risk  adjuster 


methodologies  and  in  risk  adjustment 
mechanisms  currently  used  in  the 
private  sector.  We  are  interested  in 
research  on  the  sensitivity  of  risk 
adjusters  to  "gaming,"  on  simulations  of 
the  effect  of  risk  adjustera  on  premiums, 
and  on  ways  to  manage  and  monitor  the 
system.  We  are  interested  in  further 
research  on  other  pooling  mechanisms 
such  as  re-insurance  and  outlier 
payments  for  costly  cases  or  diseases. 

We  are  interested  in  shared  risk 
arrangements  between  a  payer  and  a 
plan  or  a  plan  and  a  provider. 

While  we  are  interested  in  both  long- 
and  short-term  research,  because  of  the 
importance  of  risk  adjusters  for 
managed  competition  approaches, 
projects  of  practical  value  that  can  be 
completed  in  a  short  time  are  a  very 
high  priority. 

— Administrative  costs.  We  are 
interested  in  funding  projects  that 
investigate  possible  changes  in 
administrative  costs  associated  with 
the  provision  of  health  care  under 
reform  and  explore  how 
administrative  functions  and  costs 
might  vary  under  health  alliances  of 
different  sizes  and  with  difl'erent 
characteristics.  In  particular,  we  are 
interested  in  projects  that  look  at 
administrative  functions  and  costs 
associated  with  health  alliances  (or 
other  mechanisms  that  pool  the 
purchasing  of  health  insurance),  and 
with  the  provision  of  large  group 
health  insurance  coverage  in  the  place 
of  small  and  individual  policies.  We 
are  interested  in  projects  that  consider 
changes  in  the  administrative  costs  of 
insurance,  of  providers  (for  example, 
managed  care  arrangements, 
physician  ofllces,  and  hospitals),  and 
in  States'  administrative  costs 
associated  with  their  responsibilities 
under  health  reform. 

— Consumer  behavior.  We  are  interested 
in  funding  projects  that  examine 
consumer  behavior  in  choosing  health 
insurance  coverage.  Particularly,  we 
are  interested  in  studies  that  estimate 
the  potential  for  consumer  shifts  to 
lower  cost  plans  provided  by  the 
health  alliance  under  reform,  and  the 
size  of  potential  savings  that  could  be 
expected  as  a  result  of  those  shifts.  A 
related  area  of  interest  is  research  that 
examines  consumer  choice  when 
confironted  with  a  variety  of  health 
coverage  options  (for  example, 
traditional  foe-foi^service,  health 
maintenance  organization  (HMO),  and 
other  managed  care  arrangements). 
•  Consumer  and  beneficiary 

information.  Very  little  is  known,  bom. 

the  viewpoint  of  either  the  beneficiary 

or  the  heialth  care  provider,  concerning 


how  consumers  make  decisions 
affecting  their  health  care.  Under  the 
current  system  of  health  insurance, 
consumers  (including  Medicare 
beneficiaries  and  Medicaid  recipients) 
often  have  little  information  on  benefit 
plans,  coverage  restrictions,  and  cost- 
sharing,  as  well  as  the  quality  and/or 
efficiency  of  health  insurance  options. 
Improved  information  resources  would 
enable  purchasers  to  choose  among 
health  plans  based  on  their  relative 
value  and  quality  and  support  the 
objectives  of  health  care  reform. 
Ultimately,  improved  information  for 
consumers  could  give  providere  greater 
incentives  to  control  costs  while 
improving  quality  of  services. 

Information  gaps  are  most  prominent 
in  the  following  areas:  (1)  Consumer 
knowledge  of  benefit  plans,  coverage, 
cost-sharing,  and  utilization  controls,  (2) 
effects  of  consumer  knowledge  on  the 
selection  of  health  plans,  including  the 
interaction  of  health  status  and  expected 
level  of  use  on  choice;  (3)  the  types  of 
information  most  helpfiil  in  assisting 
consumers  in  selecting  efficient 
providers,  such  as  information  abou^the 
costs  and  quality  of  services,  and  (4)  the 
types  of  information  that  can  be 
developed  to  help  consumers  to  become 
knowledgeable  about  outcomes  and 
costs  of  alternative  treatments.  We  are 
interested  in  projects  in  all  of  the  above 
areas,  including  projects  that  improve 
the  information  that  Medicare 
beneficiaries  and  Medicaid  recipients 
and  other  health  care  consumera  receive 
(for  example,  assessing  various  ways  of 
providing  information  to  consumera) 
and  evaluate  the  impact  of  improved 
information  on  consumer  satisfaction, 
access  to  health  care,  quality  of  care, 
and  the  cost  of  health  care  services. 
These  might  include  analyses  of  current 
HMO/CKG'  marketing  practices  that 
emphasize  the  "quality"  features  of 
their  plan  veraus  those  of  othere. 

•  International  perspectives.  We  are 
interested  in  detailed  studies  that 
analyze  specific  health  care  policies  of 
other  developed  nations.  Studies  should 
examine  specific  features  of  other 
countries'  health  financing  and  delivery 
systems,  with  special  emphasis  placed 
on:  health  care  cost  containment;  health 
care  market  characteristics,  including 
the  extent  of  managed  care 
development;  pvayment  mechanisms, 
including  negotiation-based  approaches; 
modalities  for  delivering  primary  care; 
health  care  quality  measures;  health 
outcomes  measures;  health  planning; 
and  policies  fostering  lower  infant 
mortality.  Studies  should  evaluate 
system  features  or  initiatives  at  a  micro- 
level  rather  than  use  general  aggregate 
information,  and  should  include 


detailed  analyses  of  relevant  data.  We 
would  like  to  support  studies  of  the 
reimbursement  and  payment  systems 
used  in  other  developed  countries  that 
evaluate  the  pertinence  of  these  systems 
in  the  context  of  the  U.S.  health  care 
system.  Similarly,  we  would  consider 
projects  offering  comparisons  and 
evaluations  of  cost  containment 
mechanisms  used  or  proposed  for  other 
countries  that  might  be  considered  for 
use  in  the  U.S. 

•  Analyzing  global  payment 
strategies.  We  are  interested  in  initiating 
both  research  and  pilot  efforts  to 
develop  global  payment  strategies.  The 
effort  would  encompass  approaches  for 
developing  budgets  at  national.  State, 
sub-State,  and  community  (including 
the  rural  commimity)  levels.  As 
currently  envisioned,  these  projects 
would  develop  orocesses  involving 
major  sectore  of^the  health  care 
provider,  practitioner,  and  supplier 
industries,  with  health  alliances  and 
other  major  purchasera  of  health  care 
and  public  representatives,  in  the 
development  of  a  global  payment  target 
for  what  health  care  spending  should  be 
in  a  near  term. 

We  are  also  interested  in  other 
formula-based  approaches  or 
institutional  mechanisms  for 
establishing  targets.  We  believe  this  will 
require  more  research  into  current 
health  expenditure  patterns,  which 
examines  their  stability,  and  trends  for 
population  groups  in  geographic  areas. 
Our  interest  also  extends  to  studies  of 
mechanisms  for  implementing  or 
enforcing  targets  though  such  methods 
as  third-party  utilization  review  and 
controls  on  premiums.  We  want  to 
know  more  about  administrative 
features  including  data  needs  and 
reports,  the  monitoring  for  looming 
problems,  the  roles  of  voluntary 
mechanisms,  and  the  options  for 
mitigating  financial  gains  or  losses.  We 
are  also  interested  in  studies  of  current 
methods  of  third-party  utilization 
review  and  premium  controls,  and  how 
these  might  be  linked  with  performance- 
based  quality  measurements. 

•  Assessing  advantages  and 
disadvantages  of  all-payer  systems. 
Issues  of  cost-shifting  by  providere  and 
among  payera  have  been  discussed  and 
analyzed  for  at  least  50  years.  Today, 
there  appears  to  be  a  common 
understanding  that  only  a  small 
percentage  of  patients  actually  pay  the 
full  submitted  charges  from  hospitals 
and  physicians  for  the  care  they  receive. 
By  and  large,  publicly  financed  and 
operated  programs  pay  at  lower  levels 
than  do  most  private  health  insurance 
systems.  Within  the  private  health 
sector,  larger  insurers  and  employere  are 
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often  able  to  achieve  acceptance  of 
lower  pajrments  than  those  that  smaller 
firms  or  plans  can  obtain.  A  wide 
variety  of  hospital  and/or  physician 
networks  have  developed,  based  in  large 
part  on  the  willingness  of  the  providers 
to  accept  discounts  from  regularly  billed 
charges  and  fees.  In  order  to  be  able  to 
determine  whether  uniform  or  "all- 
payer"  systems  for  health  care  are 
desirable  and  feasible,  we  believe  that 
more  study  of  uniform  payment  system 
approaches  that  would  be  compatible 
with  managed  competition  initiatives  is 
warranted.  We  are  particularly 
interested  in  systems  that  would 
encompass  many  kinds  of  health  care 
providers,  practitioners,  suppliers,  and 
their  services  including  "mixed" 
models  covering  both'managed  care 
plans  and  traditional  health  insurance. 
We  believe  that  initial  steps  will  involve 
the  careful  design  of  systems  that  would 
take  the  following  into  consideration: 
— ^The  data  needs  for  the  construction 

and  implementation  of  such  a  system 

and  their  sources,  strengths,  and 

limitations. 
— Means  for  involving  hospitals, 

physicians,  and  suppliers. 
— Ways  of  involving  all  payers,  both 

public  and  private. 
— Administrative  approaches. 
— Consumer  and  community 

involvement. 
— ^Transitional  considerations. 
— Resource  requirements  for 

development  and  operation  of  the 

system. 
— Potential  legal  impediments  (national. 

State,  and/or  local). 
— Capabilities  of  States  to  develop 

effective  systems. 
— Likely  impacts  of  such  systems  on 

health  services  costs,  access,  and 

quality. 
— Consideration  of  the  possible  special 

circimistances  of,  and  factors  related 

to,  rural  communities  that  might 

necessitate  different  all-payer 

approaches. 

•  Medicare  Current  Beneficiary 
Survey  data  and  other  new  data  bases. 
In  1991,  we  laimched  the  first  round  of 
a  Medicare  Current  Beneficiary  Survey 
(MCBS),  a  longitudinal  panel  survey 
that  collects  information  on  about 
13,000  aged  and  disabled  Medicare 
beneficiaries.  Persons  aged  85  and  over 
and  f>ersons  entitled  to  Medicare  due  to 
disability  were  oversampled  to  increase 
the  sample  size  of  these  vulnerable 
subgroups.  The  MCBS  collects  a  variety 
of  information  relating  to  the  use  of 
covered  and  noncovered  services, 
including  costs,  insurance  coverage, 
out-of-pocket  expenditures,  health 
status,  income,  assets,  and  living 
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arrangements.  Three  interviews  are 
condi  cted  annually  for  persons  living 
in  the  community  and  for  the 
institi  itionalized. 

Me  iicare  administrative  claims  data, 
whic  [  contain  detailed  information  on 
the  ui  e  and  cost  of  Medicare-covered 
servic  es.  are  being  Unked  with  data 
colle<  ted  from  the  MCBS.  At  this  point, 
it  is  anticipated  that  a  survey  panel  will 
run  for  about  3  years,  although  Medicare 
admii  listrative  data  could  be  appended 
for  mi  iny  years  thereafter.  This  data  set 
will  r  lake  possible  studies  of,  for 
exam  >le,  supplemental  insurance 
cover  ige  held  by  Medicare  beneficiaries 
or  oui  -of-pocket  payments  for  health 
care  s  srvices;  consumer  cost  and 
const  mer  choice  issues;  for  example, 
choio  s/satisfaction  of  Medicare 
benef  ciaries  enrolling  in  HMOs  versus 
fee-fo  '-service  plans;  Medigap  employer 
cover  Ige;  and  managed  care 
infon  lation. 

At  1  his  time,  researchers  have  planned 
a  serii  IS  of  analyses  using  the  MCBS  to 
exam  ne  whether  or  not  the 
intnx  uction  of  the  Medicare  physician 
fQ$  sc  ledule  had  an  impact  on  access. 
Also,  Ihe  MCBS  is  useful  for  the 
devel  )pment  of  the  adjusted  average  per 
capit(  cost,  which  is,  in  turn,  useful  for 
refini  ig  risk  adjustments.  We  are 
intere  sted  in  studies  that  seek  to  refine 
risk  adjustment  methodologies  using  the 
MCBS.  In  general,  we  are  interested  in 
encoilraging  proficiency  in  and  use  of 
this  valuable  database  among  additional 
reseaichers,  particularly  to  address 
reseanch  issues  and  topics  identified  in 
this  solicitation.  In  addition,  in  1991, 
we  established  a  National  Claims 
HistopT  File  (NCHF)  system  that 
facilimtes  access  t  j  Medicare  claims 
data.  The  NCHF  plso  is  a  rich  source  of 
data  fhr  analyses  of  health  care  services 
and  fmancing  issues.  Wo  encourage 
reseanchers  to  consider  ways  to  use 
these  liata  sets,  when  appropriate,  in 
developing  research  projects. 

cing  Issues 

aim  of  these  studies  is  to  find 
ways  for  individuals,  households, 
s,  insurers,  health  care 
providers  and  institutions, 
comnjunities,  and  governments  to 
provide  and  arrange  payment  for  needed 
health  care  services  through 
improvements  in  the  health  care  system 
and  its  financing  mechanisms, 
including  the  following  ahematives: 

•  General  financing  approaches.  We 
continue  to  be  interested  in  research  on 
the  design  and  impact  of  proposals  for 
reducing  tax  burden  on  low-income 
taxpayers;  income-related  financing  of 
prem  ums  and/or  copayments;  changing 
the  di  stribution  of  financing  between 
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taxpayers  and  beneficiaries;  and 
examination  of  approaches  such  as 
medical  savings  accounts  that  encotirage 
private  savings  for  health  care  expenses. 
•  Alternatives  for  Medicaid  financing. 
Medicaid  covers  an  extensive  variety  of 
health  care  services,  both  acute  and 
long-term  care,  and  stresses  benefits  for 
eligible  children  and  pregnant  women. 
There  are  Federal  minimum  standards 
mandating  particular  services  and 
populations  to  be  covered,  and  a  State 
can  extend  these  minimums  in  a  variety 
of  ways.  Federal  payments  are  made  to 
a  State  for  a  percentage  of  the  benefit 
payments  under  its  State  Plan  for 
Medical  Assistance,  and  for  a 
percentage  of  its  costs  in  administering 
the  plan. 

— -We  are  interested  in  ways  to  improve 
the  Federal  financing  of,  and 
arrangements  with,  State  low-income 
health  care  programs.  One  area  of 
interest  involves  the  basic  approach 
for  determining  the  Federal  assistance 
payments  to  States.  Under  present 
law,  the  Federal  medical  assistance 
percentage  (FMAP)  determines  a 
percentage  rate  of  Federal 
participation  that  is  based  on  State 
per  capita  income  levels.  In  1991, 
these  FMAPs  ranged  from  50  percent 
(the  statutory  minimum)  to  nearly  80 
percent.  We  are  interested  in  the 
assessment  of  alternative  methods  for 
computing  the  FMAP.  Models  might 
consider  the  potential  impact  (State- 
by-State)  of  (a)  calculating  the  basic 
Federal  matching  rate  based  on  State 
fiscal  capacity  or  number  of  persons 
requiring  health  care  subsidies 
instead  of  per  capital  income,  with 
and  without  ceilings  and/or  floors;  (b) 
modifying  the  FMAP  to  consider  a 
State's  actual  Medicaid  expenditiu^s 
relative  to  its  fiscal  capacity;  (c) 
paying  for  basic  services  to  specific 
enrollee  groups  at  a  higher  rate  than 
other  services  or  groups  and/or 
limiting  expenditures  for  nonbasic 
services  (for  example,  personal  care 
aides)  to  a  percentage  of  that  for  basic 
services  (for  example,  preventive 
care);  (d)  reducing  the  FMAP  when 
expenditures  exceed  a  specified 
threshold;  (e)  projects  to  examine 
linkages  between  Medicaid  and 
workplace  health  insurance;  and  (f) 
projects  that  study  alternative 
approaches  to  monitoring  family 
income.  We  are  highly  interested  in 
careful  studies  of  competing  ideas  for 
improving  the  efficiency, 
effectiveness,  and  fairness  of  funding 
of  health  care  for  the  poor  and  the 
uninsurable.  These  approaches  might 
consider  changes  proposed  in  Federal 
funding  and  budgetary  constraints 


imposed  under  health  care  reform. 
For  example,  approaches  could 
include:  Methods  for  determining  the 
level  and  composition  of  State 
funding  of  health  care  costs  and 
determining  the  maintenance  of  that 
effort;  equity  across  States  in  health 
care  expenditures;  the  extent  to  which 
disproportionate  share  payments,  as 
well  as  provider  taxes  and  donations, 
are  included  in  or  excluded  from  the 
base  used  in  calculating  Federal 
payments;  and  the  extent  to  which  a 
State  must  provide  residual  Medicaid 
services  to  low-income  persons  or 
provides  other  health  care  services 
not  included  in  the  standard  benefit 
package  and  the  costs  of  that  care. 
Another  analysis  might  consider 
designing  matching  incentives 
according  to  the  extent  States  use 
managed  care  arrangements. 
Considerations  should  also  be  given 
to  approaches  based  on  Federal  global 
capitation  payments  to  States:  Federal 
or  State  or  joint  arrangements  with 
private  health  Insurers  to  provide 
health  care  coverage  for  low-income 
persons;  and  to  approaches  that  rely 
upon  those  low-income  individuals 
who  receive  health  care  subsidies  to 
select  an  approach  that  they  believe  is 
suitable  for  themselves. 
. — We  are  also  interested  in  projects  or 
simulations  xmcoupling  Medicaid 
acute  care  services  from  Medicaid 
long-term  care  to  examine  ahemative 
Federal/State  financing  arrangements 
for  each  type  of  care.  We  are  also 
interested  in  designs  of  approaches 
under  which  the  Federal  Government 
would  capitate  States  for  all  or  part  of 
their  Medical  Assistance  Plan  in  place 
of  FMAP  for  those  parts,  in  exchange 
for  greater  fiexibiiity  for  States. 

•  Private  insurance  financing.  Under 
current  tax  policy,  the  unemployed  and 
many  individuals  in  low-paying  jobs  do 
not  benefit  from  the  tax  provisions 
associated  wiih  emj)ioyer-paid  health 
insur-Tnre.  These  tax  incentives  benefit 
higher-income  employed  persons  who, 
in  order  io  protect  their  incomes  and 
as.set.<«,  presumably  would  want  to 
purciiase  insurance  even  in  the  absence 
of  tax  incentives.  We  are  interested  in 
analyses  of  these  equity  issues.  Projects 
might  examine  a  refundable  tax  credit 
that  could  replace  the  current  tax 
exclusion.  By  using  tax  credits,  rather 
than  exclusions,  the  link  between  a 
taxpayer's  marginal  tax  rate  and  the 
amount  of  the  tax  subsidy  is  eliminated. 
Such  tax  credits  could  also  extend  more 
of  the  tax  subsidy  to  the  unemployed, 
the  working  poor,  and  the  self- 
employed.  Other  modifications  of  the 
tax  code  that  might  be  examined 


include  increasing  deductions  for  self- 
paid  premiums  and/or  setting  caps  on 
the  amount  of  exclusion  of  employer's 
premium  payments.  But,  these  would 
appear  to  also  result  in  larger  subsidies 
to  higher-income  persoiis  than  to  those 
with  lower  incomes. 

Various  models  such  as  health 
insurance  networks  and  health  alliances 
have  been  identified  as  methods  for 
extending  the  negotiating  and 
purchasing  power  of  large  employers  to 
groups  of  small  employers.  Models  such 
as  multiple  employer  trusts,  multiple 
employer  welfare  arrangements, 
employer  coalitions,  and  other 
approaches  already  exist  that  have 
allowed  small  employers  to  band 
together  to  purchase  insurance  that  they 
could  not  have  afforded  alone.  However, 
these  arrangements  have  not  been 
without  problems  and  a  number  of  these 
groups  have  become  insolvent.  We  are 
interested  in  analyses  of  the  strengths 
and  weaknesses  of  these  approaches. 
This  interest  also  includes  analyses  of 
how  such  models  would  operate  in  rural 
and  small  metropolitan  areas  and 
whether  modifications  to  the  basic 
models,  or  alternative  approaches, 
should  be  considered  for  these  areas. 

•  Supplemental  insurance.  VVe  are 
interested  in  studies  of  the  demand  for 
and  use  of  insurance  policies  that 
supplement  Medicare  end  other  health 
insurance  (including  Medicare  Selecl) 
and  their  effect  on  utilization  of  services 
and  patient  outcomes.  Individuals  and 
families  might  use  supplemental 
policies  to  fill  gaps  in  coverage  and/or 
to  cover  deductibles  and  coinsurance, 
either  of  which  might  affect  utilization. 
We  would  like  to  know  what  types  of 
co-payment  are  used  and  what  their 
relation.ships  are  to  risk  selection. 

•  Alternative  approaches  to 
prepayment  for  health  care  expenses. 
We  are  interested  in  projects  that 
examine  further  incentives  for 
individuals,  businesses,  and 
governments  to  improve  risk-sharing 
approaches.  We  are  interested  in 
approaches  that  might  undertake  the 
snaring  by  the  Federal  Government  of 
financing  risks  with  States, 
communities,  or  private  entities.  For 
instance,  for  the  Medicare  program,  we 
would  be  interested  in  the  design  of 
approaches  involving  public  or  private 
sponsors.  These  might  be  either  a 
private  entity  such  as  a  health  insurer  or 
a  labor/management  welfare  fund  or  a 
State  or  local  government  agency  that 
would  assume  the  responsibility  and 
risk  for  paying  Medicare  benefits  for 
entitled  residents  of  a  defined  area.  If 
this  were  a  public  institution,  its  own 
program  benefits  would  presumably  be 
administered  in  the  same  maimer 


(perhaps  consoUdating  the  Medicare 
and  Medicaid  benefits  for  the  residents 
of  a  State).  If  this  were  a  private  entity, 
it  would  likewise  coordinate 
administration  of  its  private  benefits 
with  Medicare's  benefits.  Issues  to  be 
considered  include  rate-setting, 
performance  monitoring,  and 
distribution  of  gains  or  losses. 

B.  Managed  Care  Systems 

Managed  care  refers  to  a  diverse,  and 
still  evolving,  set  of  alternative  delivery 
models  introduced  over  the  past  two 
decades.  Managed  care  plans  offer  the 
opportunity  for  more  cost-efficient  use 
of  health  resources,  expanded  choices  of 
health  service  delivery  systems  for 
consumers,  and  better  health  outcomes 
through  effective  care  management. 

Our  interest  in  managed  care 
encompasses  a  uide  range  of  alternative 
service  delivery,  case  management, 
payment  and  data  systems  that 
encourage  or  facilitate  a  cost-effective 
continuum  of  care,  or  that  otherwise 
foster  efficiency  in  health  service 
delivery  through  management  of  the 
volume,  intensity,  and  appropriateness 
of  care. 

In  an  effort  to  better  understand  and 
increase  enrollment  in  HMOs,  preferred 
provider  organizations  (FPOs),  and 
other  managed  care  plans,  we  are 
interested  in  a  variety  of  research  in  two 
general  areas: 

1.  Understanding  Current  Managed  Care 
Techniques  and  Service  DeUvery 
Models 

•  Identifying  efficient  and  effective 
practices.  In  order  to  expand  our 
understanding  of  how  managed  care 
systems  might  best  be  structured  to 
provide  cost-effective,  quality  care,  we 
need  to  understand  the  techniques  and 
methods  used  by  current  managed  cara 
models,  particularly  those  that  may  be 
determinants  of  successful  risk 
contractors.  We  believe  emphasis  needs 
to  be  placed  on  studies  that  determine 
which  features  contribute  most  to  the 
efficiency  and  effectiveness  of  specific 
managed  care  models,  including  the 
impact  of  these  approaches  on 
utihzation,  costs  of  care,  and  health 
outcomes.  These  studies  should  provide 
information  to  help  identify  those 
features  that  have  potential  for  general 
application.  The  types  of  "best 
practices"  in  which  we  are  interested 
include  approaches  for  marketing 
programs  to  beneficiaries  and  other 
enrollee  groups,  enrollee  education 
strategies,  incentives  to  physicians,  and 
the  use  of  new  technology  by  HMOs. 

We  are  very  interested  in  studies  of 
how  managed  care  programs  deal  with 
the  challenges  involved  in  enrolling 
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disabled  and  special  needs  populations. 
For  example,  studies  could  examine  the 
experience  of  State  managed  care 
programs  and  identify  best  practices  and 
lessons  learned. 

•  New  models.  We  are  interested  in 
studies  and  evaluation  of  new  managed 
care  models.  We  are  particularly 
interested  in  the  recent  experience  of 
new  and  evolving  models  such  as 
primary  care  case  management 
approaches,  the  use  of  primary  care  case 
management  by  private  insurance  and 

Eublic  programs,  and  its  applicability  to 
ealth  care  reform  and/or  existing 
programs  such  as  Medicare  and 
Medicaid. 

•  Data  and  managed  care.  We  are 
interested  in  evaluation  of  prototype    / 
data  systems  and  managed  care.  This  is 
a  critical  area  for  managed  competition 
and  health  care  reform.  We  are 
interested  in  studies  and  development 
of  claims  data  systems  that  capture 
needed  information  across  alternative 
delivery  systems  and  that  serve 
complimentary  objectives  to  fee-for- 
service  data  systems. 

•  Barriers  to  eptry.  We  are  interested 
in  studies  that  provide  an  improved 
understanding  of  the  factors  that  may 
present  barriers  to  eniry  or  expansion  of 
existing  managed  care  programs, 
including  (1)  physician  attitudes  toward 
HMO  contracting,  (2)  the  impact  of  the 
new  resoiirce-based  fee  schedule  for 
physicians  on  their  decisions  to 
participate  in  HMOs.  (3)  factors  that 
influence  a  Medicare  HMO's  decision 
not  to  {>articipate  in  risk  contracting,  (4) 
barriers  affecting  enrollment  of 
Medicare  or  Medicaid  recipients  in 
managed  care  systems,  (5)  State 
legislative  and  regulatory  barriers,  and 
(6)  pubUc  attitude  toward  managed  care 
plans. 

•  Comparisons  of  managed  andfee- 
for-service  care.  We  would  like  to 
support  studies  that  examine  the 
relative  effectiveness  of  managed 
capitated  systems  compared  to 
traditional  delivery  systems.  We  are 
interested  in  comparisons  in  terms  of 
cost,  quality  of  care,  and,  particularly, 
health  outcomes.  Although  some  prior 
research  has  been  done  on  this  issue, 
payment  reforms  and  changes  in 
delivery  models  and  benefit  packages 
have  occurred  in  the  interim  that  may 
have  changed  the  relative,  cost- 
effectiveness  of  the  systems  and  the 
impact  of  the  systems  on  health 
outcomes.  The  following  are  examples 
of  questions  that  appear  to  require 
answers: 

—How  satisfied  are  HMO/CMP 
enroUees  versus  fee-for-service 
enrollees? 


-What 
effects 


—What  an  i 


or  previ 
and 
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the  short-  and  long-term 

HMOs  offering 
suppleniental  benefits  (for  example, 
coveragt !  of  prescription  drugs)?  Do 
these  be  refits  tend  to  increase  adverse 
selectioi  i  into  plans?  Does  an  HMO's 
dedisior  to  provide  non-Medicare- 
covered  services  in  some  cases  result 
in  bettei  care?  Are  these  benefits  cost- 
effectivf  in  the  long  term  by  delaying 
e  nting  more  expensive  illness 
me<  ical  care? 


— How  do  HMOs  make  use  of  new 
technoh  igy  relative  to  the  fee-for- 
service  I  ector?  HMOs  provide  a 
imique :  etting  for  analyzing  the  use  of 
new  tec  mology,  since  HMOs  do  not 
have  th<  incentives  inherent  in  fee- 
for-ser\^  ce  practice  to  use  new 
technol(  igies  as  services  that  can 
increas€  revenue.  We  are  interested  in 
studies  hat  provide  information 
about  th  e  extent  to  which  new 
technol(  igies  are  accepted  and  used  in 
HMOs  \  Brsus  the  fee-for-service  sector 
in  term!  of  the  types  of  technology 
utilized  the  extent  of  this  utilization, 
and  the  effects  of  utilization  on  health 
outcom<  IS.  We  are  interested  in 
knowin  ;  whether  the  use  of  new 
technol  igies  more  closely  resembles 
fee-for-!  ervice  patterns  in  certain 
types  ol  managed  care  plans — for 
examplt,  individual  practice 
associaaon  models  versus  staff  model 
plans;  or  hospital-controlled  plans 
versus  Ohysician-controlled  plans. 
Studieslin  this  area  could  examine 
use  of  information  technology  as  well 
as  medical  technology. 

— What  are  the  impacts  of  recent  fee-for- 
service  payment  reforms  (for  example, 
prospec  Live  payment  systems  and 
physidi  in  payment  reforms)  on 
manage  1  care  plans?  Have  these 
changes  in  payment  methods  altered 
the  ability  of  managed  care  plans  to 
attract  j  roviders  into  risk-sharing 
arrangelnents  or  to  contract  with 
provide^  on  a  discounted  fee-for- 
service  ^sis?  Has  risk-sharing 
betweei  i  HMOs  and  physicians  been 
reduce<  ?  Have  physician  payment 
reforms  made  primary  care  physicians 
less  lik  ly  to  contract  with  HMOs  and 
special  sts  more  likely  to  do  so?  What 
are  the  sffects  of  these  reforms  on  the 
ability  i  if  managed  care  plans  to 
reduce  itilization  below  fee-for- 
service  levels? 

— What  is  the  relative  cost-effectiveness 
of  varialus  managed  care  models?  How 
do  HMOs,  FPOs,  Federally  Qualified 
Health  Centers  (FQHCs),  and  other 
organi^tional  models  compare  with 
each  otner  and  with  fee-for-service  in 
terms  of  cost-effectiveness  and 
outcomes  of  care? 


JMI 


— ^We  are  also  interested  in  studies  that 
examine  the  quality  of  care  among 
managed  care  systems  and  whether 
there  are  differences  between  the 
quality  of  care  provided  under  such 
systems  and  under  traditional  fee-for- 
service  systems,  with  emphasis  on 
health  outcomes,  particularly 
outcomes  over  an  extended  period 
(for  example,  6  months  to  1  year  after 
an  event).  Similarly,  we  are  interested 
in  studies  that  examine  whether  there 
are  differences  in  access  to,  and 
utilization  of,  certain  types  of  services 
in  managed  care  systems  versus 
traditional  delivery  systems.  For 
example,  what  type  and  levels  of 
preventive  services  are  provided  in 
HMOs  or  in  FQHCs?  Are  there 
differences  in  rates  of  expensive 
procedures  (for  example,  hip 
replacement  and  coronary  artery 
bypass  graft)?  We  would  like  to  be 
able  to  identify  and  evaluate  tools  to 
assess  the  effectiveness  of  quality 
assurance  systems  and  the  quality  of 
medical  care  being  provided  to 
enrollees  in  both  managed  care  and 
fee-for-service  systems.  The  studies 
might  also  provide  suggestions  on 
effective  measurements  including 
both  process  of  care  and  alternate 
outcome  measures  (for  example, 
readmissions  and  complications)  and 
suggest  how  they  might  be 
incorporated  into  monitoring 
programs. 

•  Quality  of  care.  We  are  interested  in 
studies  that  provide  improved 
information  to  measure  the  quality  of 
care  provided  in  managed  care  systems, 
including  measurement  of  health 
outcomes,  development  of  performance 
standards  for  managed  care  providers, 
and  assessments  of  different  quality 
review  systems  used  by  HMOs.  Our 
interest  includes  projects  that  develop 
improved  tools  for  assessing  the  quality 
and  effectiveness  of  care  in  HMOs.  Also, 
we  are  interested  in  cost-benefit  studies 
that  examine  trade-offs  between 
investment  in  administrative  systems 
(for  example,  computer-based  data 
systems)  and  other  case  management 
efforts  (for  example,  utilization 
reviews). 

•  Targeting  approaches.  We  would 
like  to  support  additional  work  to 
develop:  (1)  Techniques  to  better  target 
managed  care  interventions  and/or  to  be 
able  to  establish  risk-sensitive  payments 
to  managed  care  plans  and  providers 
(for  example,  through  the  analysis  of 
provider  and/or  beneficiary  claims 
history  data);  and  (2)  methodologies  to 
assess  the  cost-effectiveness  and  relative 
value  of  alternative  utilization 
management  interventions,  such  as 


provider  education  efforts,  provider 
incentives  to  reduce  utilization,  more 
intensive  prior  or  concurrent  review 
applied  to  selected  providers, 
specialties,  or  services,  and  beneficiary- 
oriented  utilization  management 
interventions.  These  approaches  may 
include  case  management  or 
"gatekeeper"  systems  to  minimize  the 
risks  of  excessive  or  inappropriate 
service  use,  interventions  targeted 
toward  "high-cost"  patients,  and 
consumer  information  and  counseling 
programs  (for  example,  management  of 
exceptionally  high-cost  medical  cases). 

•  Private  sector  activities.  We  are 
interested  in  studies  that  examine  the 
experiences  of  private  sector  managed 
care  activities  and  retiree  programs  and 
identify  lessons  for  managed  care 
programs  serving  Medicare  beneficiaries 
and  Medicaid  recipients. 

2.  Developing  Alternative  Managed  Care 
Service  Delivery  Models  and  Payment 
Systems 

We  are  interested  in  improving 
current  health  care  delivery  and 
payment  systems  through  the 
development  and  testing  of  alternative 
models,  including  the  following  areas: 

•  We  would  like  to  support  projects 
that  assist  potential  enrollees  in 
choosing,  accessing,  and  effectively 
using  managed  care  services.  We  are 
particularly  interested  in  developing 
and  testing  approaches  to  promote 
informed  choice,  to  reduce  burden,  and 
to  minimize  biased  selection  in 
consumer  access  to  managed  care 
systems,  such  as  coordinated  open 
enrollment  or  enrollment  through 
independent  entities  capable  of 
facilitating  unbiased  access  to  managed 
care  systems. 

•  Our  interest  in  development  of 
improved  risk  adjusters,  identified 
previously  in  the  section  on  Health 
Systems  Reform  and  Financing, 
includes  an  interest  in  studies  that 
develop  improved  risk  adjusters  for  the 
adjusted  average  per  capita  cost 
payment  system  for  Medicare  HMOs. 

•  We  are  interested  in  studies  that 
examine  the  use  of  competitive  bidding 
approaches  to  establish  payment  levels 
for  HMOs,  for  example,  studies  to 
synthesize  existing  information  and 
research,  and  studies  that  analyze  data 
to  estimate  the  payments  and  effects  of 
these  types  of  approaches. 

•  Recognizing  that  managed  care 
models  also  involve  providers  paid  on 
a  fee-for-service  basis  (such  as  PPO 
networks  and  various  utilization  and/or 
case  management  systems),  we  are 
interested  in  studies  and 
demonstrations  that  develop  and/or  test 
cost-effective  payment  methods  for 


these  fee-for-service-based  managed  care 
models.  Examples  of  such  projects 
include  (a)  methodologies  to  establish 
and  ensure  cost-effective  payments  for 
the  administrative  costs  of  the  PPOs, 
case  management,  or  other  organizations 
administering  these  managed  care 
systems,  including  incentive  payment 
arrangements  based  on  measures  of 
program  benefit  savings  (or  losses) 
achieved  by  such  entities;  (b) 
approaches  to  establishing  cost-effective 
iee-for-service  payments  to  affected 
providers,  or  otherwise  controlling  their 
costs  (for  example,  through  negotiated 
discounts,  bundled  payments,  incentive 
arrangements  with  participating 
providers,  resource-based  relative  value 
units,  or  fiexible  allocation  of  coverage 
and  payment  allowances  within  pre- 
established  limits);  and  (c)  studies  that 
examine  the  applicability  of  such 
mechanisms  in  the  Medicare  and/or 
Medicaid  programs,  including  the  use  of 
independent  entities  such  as  PPOs  or 
"brokers"  to  establish  alternative 
payment  arrangements  within  fee-for- 
service-based  managed  care  models  and 
point-of-service  PPOs  that  incorporate 
negotiated  rates  with  providers  and 
strong  incentives  for  beneficiaries. 

3.  State  Level  Managed  Care  Program 

With  increased  emphasis  on  managed 
care,  the  program  parameters  that 
administrators  use  to  monitor  program 
and  recipient  performance  are, 
increasingly,  program  data.  In  the  past, 
this  was  the  claim  form  itself.  In  many 
capitated  systems  under  managed  care, 
claims  are  nonexistent.  Instead, 
practitioners  are  paid  on  a  salaried  basis 
and  work  in  terms  of  patient  encounters. 
Key  questions  that  need  to  be  addressed 
follow: 

•  We  wish  to  develop,  demonstrate, 
and  evaluate  data  systems  that  capture 
needed  information  across  alternate 
delivery  systems,  not  just  for  fee-for- 
service  systems.  We  would  hke  to  know 
what  data  elements  are  critical  for 
administrators  to  track  in  a  managed 
care  setting?  How  can  these  be  related 
to  the  fee-for-service  environment? 
What  portions  of  current  automated  data 
systems  are  appropriate  for  capturing 
information  on  managed  care? 

•  From  what  lessons  learned  in  the 
private  insurance  sector  may  regulators 
benefit?  Which  States  are  doing  a 
"better"  job  of  handling  this  fluid  data 
environment?  Why?  What  lessons  can 
be  learned  from  these  States  that  would 
be  useful  to  other  States? 

C.  Provider  Payment 

In  FY  1991,  Medicare  payments 
amounted  to  $114  billion  and  are 
expected  to  exceed  $160  billion  by  FY 


1994.  By  far  the  greatest  part  of  this 
amount  is  for  payments  to  hospitals  for 
inpatient  and  outpatient  services  (64 
percent),  followed  by  pajonents  for 
physician  and  supplier  services  (30 

Eercent).  The  latest  data  show  that 
ospital  costs  have  increased  by  a  rate 
of  9  percent  during  FY  1990. 
Simultaneously,  between  FY  1980  and 
FY  1990,  Medicare  spending  for 
physician  services  per  beneficiary 
tripled,  increasing  at  an  annual  rate  of 
over  12  percent.  Even  with  physician 
payment  reform,  total  Medicare 
expenditures  are  expected  to  increase  at 
an  annual  rate  of  12  percent  from  1991 
to  1996.  In  FY  1994,  Medicare 
expenditures  for  physician  and  supplier 
services  are  expected  to  be  $44.3  billion. 

The  rise  in  payments  for  hospital 
outpatient  services  is  no  less  dramatic. 
In  recent  years,  Medicare  benefit 
payments  for  outpatient  hospital 
services  have  increased  more  than  fAice 
as  fast  as  payments  for  inpatient 
services.  Between  1986  and  1991, 
inpatient  hospital  payments  increased 
from  $46.4  billion  to  $63.2  billion,  an 
increase  of  35  percent  with  an  annua) 
rate  of  change  of  6.2  percent.  For 
outpatient  hospital  services,  payments 
rose  from  $5.1  billion  to  $9.8  billion,  an 
increase  of  90  percent  with  an  annual 
rate  of  change  of  13.7  percent. 

While  the  data  described  here  relate 
to  a  large  public  program,  similar 
increases  can  be  found  in  the  private 
sector.  Given  the  recent  attention  to  the 
rate  of  increase  in  national  health 
expenditures,  we  have  supported,  and 
will  continue  to  support,  research  that 
explores  promising  approaches  to 
reform  the  way  in  which  services  are 
purchased  from  providers.  In  particular, 
we  are  interested  in  studies  and 
demonstrations  in  the  following  areas: 

•  Characteristics  of  efficient  providers 
and  methods  for  determining  efficiency 
and  effectiveness.  Classical  economic 
theory  makes  a  series  of  assumptions 
about  the  characteristics  of  a  perfectly 
competitive  market  and  the  behavior  of 
consumers  and  providers.  If  these 
assumptions  are  met  and  the  firm 
behaves  rationally,  the  theory  states  that 
the  firm  will  minimize  production  costs 
thereby  achieving  economic  efficiency 
and  the  firm  will  set  its  level  of  output 
so  that  the  marginal  cost  of  producing 
an  additional  unit  is  ec^ual  to  the  price. 

A  perfectly  competitive  market  is 
often  not  the  case,  however,  especially 
in  the  health  care  sector,  where  many  of 
the  conditions  that  will,  in  theory,  lead 
to  economic  efficiency  are  lacking.  Most 
providers  are  nonprofit;  patients  are  not 
fully  informed  about  their  diagnosis, 
alternative  treatment  modes,  quality  cf 
different  providers  and  prices  charged 
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by  difliBTent  providers;  many  consiuners 
have  extensive  insurance  coverage, 
which  reduces  their  price  sensitivity: 
and  there  are  significant  legal  and 
regulatory  barriers  to  entry  into  the 
market  in  the  form  of  licensing  for 
professionals  and  certificate  of  need 
requirements  for  hospitals.  As  a  result, 
ihere  is  less  reason  to  believe  that  health 
care  providers  and  provider  managers 
are  striving  for  maximum  economic 
efficiency.  For  example,  under  the 
economic  theory  of  cost  minimization, 
hospitals  should  purchase  technology 
only  if  it  will  result  in  decreased  costs 
or  higher  quality.  However,  unlike 
industries  where  capital  investments  are 
typically  made  to  reduce  total  costs,  in 
the  hospital  industry,  capital  costs 
typically  lead  to  increases  in  operating 
costs  as  well.  There  is  a  concern  that  the 
availability  of  technology  will  create  a 
demand  to  use  the  service  and  thereby 
increase  the  intensity  of  services 
provided.  The  expensive  technology 
adds  significantly  to  the  hospital's  cost, 
and  it  is  frequently  underutilized.  In 
addition  to  increasing  the  level  of 
expenditures,  if  an  adequate  level  of 
proficiency  in  a  new  technology  cannot 
be  obtained  through  a  sufficient  volume, 
there  can  be  a  higher  than  necessary  rate 
of  complications  and  deaths,  as  is  seen 
in  the  example  of  op>en  heart  surgery. 
While  the  introduction  of  the 
prospective  payment  system  (PPS)  for 
hospitals  and  physician  payment  reform 
are  changing  the  environment 
somewhat,  health  care  providers  do 
have  multiple  objectives  and  therefore 
do  not  operate  to  provide  their  services 
at  the  lowest  cost. 

Accordingly: 
— We  are  interested  in  studies  that 
investigate  the  characteristics  of 
hospitals  that  are  efficient  in  the  sense 
of  providing  patients  an  adequate 
level  of  care  in  the  least  costly 
manner.  In  defining  hospital 
efficiency,  it  is  critical  that  account  be 
taken  of  the  impact  of  technological 
change  on  the  services  provided  by 
hospitals.  Differences  in  services  (or 
"outputs")  must  be  controlled  for  and 
judgments  must  be  made  about 
appropriate  levels  and/or  mixes  of 
services.  Hospital  efficiency  may  need 
to  be  evaluated  in  the  context  of  risk- 
adjusted  pwpulation-based  utilization 
measures  that  reflect  systemwide 
utilization. 
— We  would  also  support  studies  that 
develop  criteria  for  identifying 
efficient  medical  practices,  and 
methods  for  examining  their  practice 
costs. 
— We  are  interested  in  studies  that 
provide  improved  understanding  of 


the  determinants  of  hospital  costs, 
their  differences  across  hospitals,  and 
the  gipwth  in  volume  and  intensity  of 
in  hospitals:  the  implications 
ing  resource  intensity  of 
jnt  care  and  decline  of  inpatient 
^e  for  hospitals,  patients,  and 
care  expenditures:  and  effiects 
of  changes  in  the  maricetplace  on 
patient  care,  hospital  market 
structure,  and  hospitals'  financial 
relationships  with  other  providers 
such  ( IS  home  health  agencies,  skilled 
nursii  ig  facilities,  and  ambulatory 
surgic  al  centers. 
— We  are  interested  in  analyses  that 
woul<  examine  cost  data  for 
outpa  lent  departments  and/or 
ambu  atory  surgical  centers  to 
distin  ^ish  between  efficient  and 
inefficient  providers  and  to  identify 
determinants  of  efficient  performance 
for  hi  ;h  quality  care.  These  studies 
mighl  examine  characteristics  of 
efTicii  nt  hospitals,  particularly  within 
a  maji  »r  category  of  hospitals  (for 
exam  )le,  size,  urban/nual,  teaching/ 
nonte  iching)  in  providing  outpatient 
care. '  'raditionally,  we  have  used  the 
foilov  ing  approach  to  establish  prices 
for  in  )atient  and  outpatient  hospital 
servic  es  and  physician  and  supplier 
servic  es.  Under  the  direction  of 
legisl  ition,  historic  data  have  been 
used  1 0  establish  a  fee-for-service 
paym  mt  amount  for  physician  and 
suppl  er  services  that  is  then  trended 
forwa  "d  with  adjustments  for 
increased  productivity  and  inflation. 
Increasingly,  we  have  had  difficulty 
accurately  refiecting  productivity 
gains  knd  the  true  cost  of  new 
technology  in  our  fee  schedules.  We 
are  interested  in  studies  that  develop 
new  methodologies  for  these 
purp<kes. 

•  Pawnent  systems  that  promote 
efficient-  We  are  interested  in  testing 
payment  systems  that  promote  provider 
efficiency  while  maintaining  an 
adequat  3  level  of  care. 

The  p  rivate  sector  has  used  the 
market  \  o  establish  prices  for  provider 
services  through  the  use  of  a  variety  of 
models.  HMOs,  employer  groups,  and 
insuram  :e  companies  all  use  a  variety  of 
selective  contracting  arrangements  that 
use  competitive  pricing.  These 
approaches  have  the  advantage  of 
forcing  the  provider  to  reveal  prices  for 
which  tney  can  provide  the  services 
after  fadtoring  in  such  variables  as 
increased  productivity,  new  technology, 
and  the  use  of  alternative  services.  We 
are  intei  ested  in  research  examining, 
analyzii  g,  and  comparing  the 
mechan  sms  these  approaches  use  to 
establis  i  prices  for  health  care  services. 
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While  the  private  sector  uses  the  market 
to  establish  prices,  it  recognizes  that 
ensuring  quality  of  care  is  an  equally 
important  aspect  of  the  selection 
process.  Accordingly,  great  attention  to 
quality  of  care  is  included  in  the 
payment  sj'stem.  We  are  interested  in 
further  testing  of  administrative 
mechanisms  (such  as  PPO 
arrangements)  that  use  market  forces  to 
establish  prices  in  large  geographic 
areas. 

•  Bundling  provider  payments.  Yte 
continue  to  be  interested  in  testing  a 
bundled  payment  option  for  all  services 
routinely  furnished  within  an  episode  of 
care.  By  combining  the  payment  for 
physician  and  facility  services  into  one 
price,  this  approach  enables  health  care 
providers  to  allocate  medical  resources 
based  upon  their  own  discretion  while 
coordinating  the  delivery  of  medical 
services  and  often  divergent  incentives 
to  maximize  efficiency  and  quality.  We 
are  currently  testing  payment  models  of 
this  type  for  coronary  artery  bypass 
grafts  and  cataract  surgery.  We  are 
interested  in  supporting  the 
development  and  testing  of  similar 
approaches  for  other  types  of  medical 
and  surgical  procedures  and/or  other 
types  of  patients  or  development  of 
classification  systems  and  weights  for 
combined  systems. 

•  Refinements  to  the  hospital  PPS. 
The  evolution  and  extension  of  PPS  for 
hospital  services  creates  an  ongoing 
need  for  research  to  develop  and 
evaluate  refinements  to  existing 
payment  methods.  We  are  interested  in 
studies  of  refinements  to  the  present 
PPS,  including  the  following: 

— Improved  geographic  adjusters, 
including  alternative  methods  of 
constructing  the  hospital  wage  index 
and  defining  labor  market  areas,  and 
use  of  alternative  sources  of  data. 

— Studies  that  examine  .sources  of  case 
mix  intensity  changes,  and  methods 
of  classifying  patients  by  resource  use. 

— Studies  related  to  the  possible  effects 
of  the  new  capital  payment 
regulation. 

— Studies  that  develop  mefhods  to 
evaluate  new  technologies  and  that 
examine  the  influence  of  new 
technologies  and  procedures  and  how 
they  should  affect  payments  (for 
example,  effects  on  diagnosis-related 
group  (ORG)  weights,  studies  of  the 
cost  and  necessity  for  computerized 
axial  tomography,  and  magnetic 
resonance  imaging). 

— Development  of  prospective  payment 
systems  for  types  of  hospitals  now 
excluded  from  PPS. 

•  Payment  for  physician  services.  Vfe 
are  particularly  interested  in  projects 


that  develop,  refine,  and/or  test 
alternative  payment  systems  for 
physician  services  that  include 
incentives  to  control  the  growth  in 
expenditures  for  physician  services, 
particularly  approaches  that  involve 
coordinating  or  bundling  payments  for 
physician  services  and  for  related  health 
care  services.  The  ciurent  fee-for-service 
system  for  billing  and  paying  physician 
services  under  Medicare  generates  about 
one-half  billion  billed  services  each 
year,  and  this  number  has  been  growing 
rapidly.  This  rapid  growth  has  been 
accompanied  by  growth  and  expansions 
in  the  numbers  of  nonphysician  services 
jmid  by  Medicare  and  continues  to 
complicate  the  Medicare  payment 
system.  In  the  early  1980s,  the  Congress 
directed  us  to  examine  whether  the  DRG 
system  used  for  inpatient  hospital 
prospective  payment  might  be  used  to 
also  pay  physician  services  (section 
603(a)(2)(B)  of  Pub.  L.  98-21).  As 
explained  earlier  under  the  discussion 
of  hospital  payment  issues,  we  are 
interested  in  research  to  determine 
whether  there  are  more  feasible  methods 
for  coordinating  or  bundling  payments 
for  physician  and  related  health  care 
services  provided  to  a  patient.  These 
might  range  from  approaches  that 
merely  bundle  payment  for  fairly 
standard  tests  with  visit  payments,  to 
systems  that  examine  services  of  all 
physicians  and  others  who  provide  care 
to  the  same  patient.  Such  systems  could 
include  hospital  medical  staff  models, 
models  based  on  physician  groups,  or 
methods  that  profile  the  amoiuits  and 
kinds  of  care  provided  to  patients.  We 
are  interested  in  research  to  identify 
opportunities  to  increase  the  efficiency 
of  the  Medicare  fee  schedule  payment 
system  for  various  types  of  physician 
specialties  or  services,  and  in  studies 
that  provide  a  better  understanding  of 
physician  practice  costs  and  whether/ 
how  these  costs  are  changing  over  time, 
for  example,  studies  that  examine 
resource-twsed  practice  expense 
allocations  and  risk-based  malpractice 
allocations  or  a  service-  or  category- 
specific  risk-based  approach  to  allocate 
malpractice  expenses.  We  also  seek 
alternative  approaches  for  valuing 
payments  for  nonphysician  services.  We 
are  interested  in  projects  for  options  that 
might  be  used  to  encourage  more 
primary  care. 

•  Outpatient  services.  We  are  placing 
a  high  priority  on  the  issue  of  payment 
for  outpatient  services  because  of  the 
rapid  growth  of  expenditures  in  this 
area  and  the  potential  to  significantly 
benefit  from  reform.  Unlike  inpatient 
services,  which  are  primarily  paid  for 
on  a  prospective  basis,  most  hospital 


outpatient  services  are  paid  for  based 
entirely  or  partially  on  costs.  As  a  result, 
there  are  only  limited  incentives  toward 
efficiency.  Thus,  we  would  like  to 
complete  our  work  on  the  development 
and  evaluation  of  prosp)ective  payment 
for  outpatients  as  we  move  toward 
implementation  and  to  sponsor 
additional  research  on  several  related 
issues. 

Over  the  past  several  years,  we  have 
sponsored  several  research  projects 
relating  to  payment  for  outpatient 
services  and  the  development  of 
possible  models  for  a  prospective 
pa>Tnent  system  for  outpatient  services. 
This  research  has  covered  several 
topics,  including  the  development  of 
Ambulatory  Patient  Groups  (APGs),  a 
typology  of  outpatient  sendees  that  can 
be  used  for  a  PPS  for  outpatients; 
research  into  the  resource  costs  of 
delivering  outpatient  services  in  a 
variety  of  settings,  including  outpatient 
departments,  ambulatory  surgery 
centers,  and  physician  offices;  and  a 
series  of  analyses  of  the  outpatient 
setting  and  the  potential  effects  of 
implementing  an  outpatient  PPS.  In 
addition,  we  have  sponsored  the 
development  and  implementation  of  a 
PPS  for  use  in  a  State  Medicaid  Program 
and  have  sponsored  the  evaluation  of 
this  system. 

As  we  move  toward  the  possible 
implementation  of  a  PPS  for  outpatient 
services  in  the  Medicare  program,  we 
are  interested  in  supporting  and 
stimulating  additional  efforts  in  this 
area,  for  example,  research  related  to  the 
following: 

— Additional  research  into  the  resource 
costs  of  providing  ambulatory  care  in 
a  variety  of  settings,  including 
research  into  the  effects  of  voliune  of 
services  on  fixed  costs  and  research 
into  the  effects  of  administrative  costs 
on  per  service  costs  of  care. 

— Additional  refinement  of  APGs, 
especially  in  areas  such  as  mental 
health  treatment  where  existing 
International  Classification  of 
Diseases,  9th  revision  (ICE>-9)  codes 
may  prove  an  inadequate  basis  for 
estimating  resource  consumption  on 
the  basis  of  diagnosis. 

— Continuing  research  into  the  impacts 
of  various  payment  approaches  on 
various  types  of  providers. 

— The  impact  of  new  technologies  and 
program  changes  related  to  outpatient 
care. 

— BundUng  of  outpatient  services:  The 
extent  to  which  services  such  as 
diagnostic  services  (for  example, 
laboratory  tests,  radiology,  and  other 
tests),  physician  professional  services, 
and/or  other  services  are  bundled  into 


the  payment  for  the  outpatient  visit  is 
an  important  issue.  Bundling  gives 
providers  incentives  to  use  the 
packaged  services  more  efficiently. 
We  encourage  additional  research  on 
ahemative  methods  and  approaches 
(for  example,  separate  payment  for 
bundled  physician  and  hospital 
services,  and  payment  for  bundled 
services  combined  with  the  facility 
payment)  to  bundle  outpatient 
diagnostic,  physician  professional, 
and/or  other  services,  as  well  as 
examinations  of  potential  provider 
responses  to  bundling  various  types  cf 
services. 

— Alternative  sites  of  care:  There  has 
been  proliferation  of  types  and 
numbers  of  outpatient  sites  of  care  in 
recent  years,  with  a  large  growth  in 
ambulator)'  surgical  centers, 
freestanding  radiology  centers,  and 
other  sites  that  compete  with  hospital 
outpatient  departments.  We  are 
interested  in  studies  that  examine  the 
determinants  of  growth  of  alternative 
providers  of  hospital  outpatient 
services  and  also  studies  that  analyze 
resource  costs  and  outcomes  at 
hospital  outpatient  departments  and 
at  alternate  sites  of  ambulatory  care. 

— We  are  interested  in  studying  and 
testing  ahemative  payment 
arrangements  for  rural  hospitals  and 
allied  providers  that  promote  both 
access  to  care  and  economic 
efficiency. 

— We  are  interested  in  projects  that 
demonstrate  and  evaluate  the 
effectiveness  of  rural  telemedicine 
systems  and  in  projects  to  develop, 
pilot  test,  and  evaluate  payment 
methodology  for  teiem€Klicine 
consultations. 

•  ControUing  volume  and  intensity 
growth.  We  are  interested  in  studies  of 
approaches  for  controlling  unwarranted 
growth  in  the  volume  and  intensity  of 
all  kinds  of  personal  health  care 
services.  These  might  also  examine  the 
impact  of  Medicare's  current  volume 
performance  standards  for  physicians 
and  alternative  formulations  of  these 
standards. 

D.  Access  and  Quality  of  Care 

We  wish  to  support  projects  that 
develop  knowledge  that  can  be  used  in 
assessing  and  improving  access  and 
quahty  of  care,  especially  for 
underserved  populations.  During  the 
more  than  a  quarter  of  a  century  of 
operation  of  the  Medicare  and  Medicaid 
programs,  access  and  quality  of  care 
have  been  public  policy  issues,  and  they 
will  continue  to  be  so.  We  believe 
emphasis  is  indicated  in  the  following 
areas: 


•  Studies  relating  to  basic  access 
issues,  for  example,  system  capacity. 
Projects  that  examine  the  basic  capacity 
of  the  health  care  system,  including 
primary  care,  specialty  care,  and 
inpatient  services,  are  of  interest  to  us. 
Studies  that  treat  these  issues  in  the 
light  of  health  care  refonn  are  of  highest 
interest. 

•  Studies  relating  to  the  maternal  and 
child  health  populations.  Projects  that 
develop  methods  for  assessing  access 
and  quality  of  care  for  these  populations 
are  of  highest  interest.  Examples  of 
possible  studies  would  be  the 
application  of  quality  of  care  measures 
to  (a)  the  study  of  Medicaid  capitated, 
Medicaid  noncapitated,  and  capitated 
non-Medicaid  maternal  and  child 
groups  within  a  State;  and  (b) 
emergency  room  use  by  Medicaid 
recipients,  the  privately  insured,  and 
the  uninsured  for  selected  clinical 
conditions. 

Poverty  is  associated  with  higher 
mortality  and  morbidity  rates  starting  at 
the  youngest  end  of  the  age  spectrum. 
This  is  reflected  in  the  higher  incidence 
of  poor  pregnancy  outcomes,  including 
low  birth  weight,  birth  defects,  and 
infant  death.  Increasing  numbers  of  poor 
children,  lacking  adequate  health  care, 
suffer  from  preventable  conditions  such 
as  iron  deficiency  anemias  and  high 
lead  blood  levels,  thus  impairing  mental 
and  physical  development. 
Additionally,  because  of  marked 
declines  in  immunization  rates  among 
poor  children,  they  have  a  higher 
incidence  of  infectious  diseases.  This  is 
the  population  that  the  Early  Periodic 
Screening.  Diagnosis,  and  Treatment 
(EPSDT)  Program  is  focused  on. 

There  is  a  need  to  develop  more 
appropriate  health  services  for 
vulnerable  populations  groups,  such  as 
pregnant  women  and  children.  Prenatal 
care  is  the  first  step  in  the  obstetric 
chain  that  includes  labor  and  delivery, 
birth  outcomes,  and  infant  health.  Prior 
studies  suggest  that  adequate  prenatal 
care  is  cost-effective  and  generally 
correlated  with  birth  outcomes  such  as 
infant  mortality,  birth  weight,  and 
prematurity,  thereby  reducing  costs  for 
subsequent  health  care.  Yet,  between 
1980  and  1989  the  proportion  of 
mothers  receiving  late  or  no  prenatal 
care  increased  for  each  age  group  except 
mothers  over  the  age  of  35.  At  the  same 
time,  there  was  a  50  percent  rise  in  the 
proportion  of  mothers  in  their  twenties 
receiving  late  or  no  prenatal  care. 
Neonatal  and  postneonatal  death  rates 
for  nonwhites  are  more  than  double 
those  of  whites.  Factors  that  are 
positively  and  negatively  associated 
with  an  individual's  receipt  of  early  and 
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adequate  >renatal  care  need  to  be 
studied. 

Black  a  id  low-income  children 
receive  th  e  least  amount  of  health 
services,  i  especially  for  those  conditions 
that  call  f  )r  early  intervention  and  more 
intensive  treatment  and  foUow-up. 
Utilizatio  i  of  preventive  care  services 
for  childr  m  and  the  adequacy  of 
outreach  )rograms  need  further 
investigat  on. 

Approa  :hes  to  extend  health  care  to 
these  pop  illations,  such  as  Medicaid 
eligibility  expansions  or  the  EPSDT 
populatio  ns,  do  not  ensure  adequate 
access  to  are.  Issues  related  to  the 
availabili  y  of  health  providers  and 
appropris  te  utilization  of  services  have 
led  many  States  to  encourage  managed 
care  systevns.  The  extent  to  which 
managed  tare  improves  the  quality  and 
availabili  jy  of  care  for  the  poor, 
especiallv  women,  infants,  and 
children,  peeds  to  be  studied  further.  In 
addition,  studies  are  needed  to  assess 
what  protpctive  mechanisms  are  in 
place  to  safeguard  against  adverse 
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m's  health  issues. 
^ ,  in  response  to  public  policy 
concerns  that  women  had  not  been 
included  Jn  many  of  the  biomedical 
studies  sponsored  by  the  Federal 
Govemmtnt,  a  number  of  studies  and 
clinical  tiials  have  been  designed  to 
focus  on  somen's  health  issues.  While 
health  services  research  studies  of  the 
Medicareiand  Medicaid  populations 
have  oflea  examined  issues  relating  to 
women's  nealth — such  as  insurance 
coverage  t)f  pregnant  women  and 
children,  the  use  of  cardiac  procedures 
in  hospitalized  patients,  and  the 
characteristics  of  elderly  women  living 
alone — thiBre  are  many  other  areas  of 
inquiry  relating  to  access,  quality  of 
care,  and  effectiveness  that  could 
provide  npw  knowledge  for  the 
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substance  abuse,  and  alcoholism  in 
women  are  of  interest.  In  addition,  we 
are  interested  in  health  services  research 
studies  that  shed  light  on  the  potential 
effects  on  women  of  various  health  care 
reform  options,  especially  those  relating 
to  the  financing  and  delivery  of  health 
care  services. 

•  Studies  relating  to  prevention  and 
special  services.  There  is  a  growing 
consensus  that  prevention  of  illness  is 
fundamental  to  improving  health  status 
as  well  as  an  important  factor  in 
curtailing  the  escalation  of  health  care 
spending.  Preventive  services  are 
important  for  the  Medicaid  population; 
several  preventive  services,  including 
the  Maternal  and  Child  Health 
populations,  are  now  included  under 
Medicare.  Studies  that  focus  on  access 
to  these  services  are  of  interest  to  us. 

•  Studies  relating  to  early  retirees.  We 
are  interested  in  examining  the 
incentives  related  to  health  care 
coverage  and  benefits  and  out-of-pocket 
costs  in  the  context  of  early  retirement. 
What  are  the  factors  affecting  early 
retirement?  What  are  the  utilization 
patterns  of  early  retirees? 

•  ^4aintaining  Medicare  eligibles 
within  mainstream  Health  Alliance 
structures.  When  early  retirees  age 
sufficiently  to  become  eligible  for 
Medicare  benefits,  they  must  decide  to 
stay  in  their  Health  Alliance  or  enroll  in 
Medicare.  This  could  involve  a  change 
in  providers,  caregivers,  and  coverage 
limits,  as  well  as  the  change  of  insurer. 
What  are  the  strategies  for  maintaining 
continuity  of  care  and  coverage  for  care 
when  an  early  retiree  becomes  eligible 
for  Medicare? 

•  Research  and  demonstration 
projects  that  develop  methods  and 
applications  for  applying  knowledge 
about  quality  and  appropriateness  of 
care.  Projects  that  develop  the 
components  and  methodology  for 
quality  reporting  systems  for 
accountable  health  plans,  including 
appropriate  controls  for  illness  severity 
or  projects  in  which  the  results  of 
research  about  quality  of  care  are  used 
or  adapted  locally  by  public  and  private 
organizations  responsible  for  ensuring 
utilization  and  appropriateness  of  care, 
are  of  special  interest  to  us. 

•  Over-  and  under-utilization  of 
health  care.  Both  over-and  under- 
utilization  of  health  care  are  problems 
that  can  lead  to  unnecessary 
expenditures,  and  we  believe  this 
misutilization  is  at  least  partially  related 
to  access  to  care.  We  would  like  to 
support  studies  in  this  area. 
Comparative  assessments  of  utilization 
and  expenditures  by  the  privately 
insured.  Medicare.  Medicaid,  and  the 
uninsured  populations  are  important 


parts  of  such  studies.  We  encourage 
studies  to  develop  criteria  for  fudging 
over-  and  under-utilization  from  claims 
data  or  in  managed  care  settings. 

We  are  also  interested  in  supporting 
projects  that  implement  counseling 
programs  for  patients  and  providers  to 
improve  their  understanding  of  the 
patient's  right  to  decline  medical 
treatment  and/or  to  formulate  advance 
directives. 

•  Education  and  feedback.  There  an 
indications  that  education  and  feedback 
are  important  components  in 
maximizing  the  dissemination  of 
knowledge  that  can  improve  quality  of 
care.  We  are  interested  in  supporting 
projects  that  test  methods  of  providing 
information  to,  and  educating, 
practitioners  and  reviewers  of  medical 
care  in  a  way  that  achieves  appropriate 
changes  in  physician  and  provider 
behavior. 

•  Prescription  drug  payment  and 
related  studies.  Recent  or  proposed 
changes  in  Federal  drug  payment  and 
ether  policies  have  affected  tlie 
marketplace  for  prescription  drugs.  For 
example,  the  Omnibus  Budget 
Recondliation  Act  (OBRA)  of  1990 
imposed  limits  on  price  increases  of 
Medicaid  drugs  and  mandated  rebates, 
drug  utilization  review,  and  patient 
counseling.  The  Veterans  Health  Care 
Act  of  1992  mandated  a  minimum 
discount  of  24  percent  for  all  Federal 
drug  purchases.  And,  the 
Administration's  Health  Security  Act 
proposes  to  mandate  a  basic  rebate  of  17 
percent  for  a  Medicare  drug  benefit 
program.  In  addition  to  the  greater  role 
played  by  the  Government  as  purchaser 
of  pharmaceuticals,  a  number  of  other 
changes  have  affected  the  market:  the 
growing  importance  of  price  conscious 
managed  care,  rapidly  emerging 
biotechnology,  recent  changes  in  the  tax 
law  (that  is,  OBRA  1993),  and  increasing 
generic  competition.  We  are  interested 
in  supporting  both  empirical  and 
theoretical  research  to  examine  the 
effects  of  payment  and  other  broad 
policies  (for  example,  formularies,  prior 
authorization,  drug  utilization  review) 
on  the  use  of  drugs,  expenditures  for 
drugs,  and  the  development  of  new 
products. 

— Academic  Detaibng.  Drug  atilizatioa 
review  programs  may  detect  aberrant 
patterns  ia  a  pbysidaii's  pcescribing 
behavior.  Diffierent  means  of 
contacting  physicians  have  been  used, 
including  letters,  telephone  calls  and 
visits  (known  as  academic  detailing) 
to  the  physician  by  a  trained 
physician  or  pharmacist  We  are 
interested  in  studiea  and 
demoBstiatioQS  of  the  efiiBcts  of  the 


use  of  person-to-person  interventions 
.     to  influence  physician  prescribing 
practices  in  both  public  and  private 
insurance  programs  and  other 
settings.  Three  important  areas  are: 
The  relative  costs  of  academic 
detailing  compared  to  existing 
program  inlenrentions  that  influence 
physician  prescribing;  who,  how,  and 
what  drugs  or  diseases  to  target;  and 
the  development  of  cost-effective . 
approaches  for  such  programs. 
— Pnor  Approvci.  Medicaid  programs 
and  private  insurers  have  instituted 
prior  approval  proems  to  control  the 
use  and  cost  of  prescription  drugs.  A 
prior  approval  tist  contains 
medications  requiring  authorization 
for  use  prior  to  reimbursement  by 
insurers.  We  are  interested  in  studies 
relating  to  the  effects  of  such 
programs  on  access  to  prescription 
drugs  and  their  impact  on  use, 
outcomes,  and  costs  of  ser\-ices.  We 
are  also  interested  in  studies  that 
examine  the  decision  making  process 
of  placing  drugs  on  a  prior  approval 
list  and  the  consistency  across  prior 
approval  programs. 

E.  Service  Delivery  Systems 

Providing  affordable  health  care  to  all 
Americans  while  containing  health  care 
spending  growth  and  maintaining  the 
excellence  of  health  care  services 
requires  not  only  the  comprehensive 
assessment  of  how  health  services  are 
and  should  be  financed,  but  also  the 
assessment  of  how  health  services  are 
and  should  be  delivered.  Policy  makers 
have  assumed  that  higher  payments  for 
health  services  will  ensure  access  to 
services  and  increase  the  supply  of 
providers — institutional  or  professional, 
where  the  services  are  needed.  This, 
however,  is  not  necessarily  the  case. 
Health  delivery  systems  are  affected  by 
specific  delivery  characteristics  as  well 
as  the  medical  care  provider  payment 
system.  Syst«n  characteristics  are 
important  irrespective  erf  the  financing 
mechanism  for  payment  of  services.  We 
are  interested  in  comprehensive  and 
balanced  studies  of  what  features  of 
health  care  delivery  systems  an 
effective  in  ensuring  that  services  are 
available  in  geographic  areas  that  may 
be  currently  underserved  (for  example, 
urban  inner  city  and  rural  or  frontier 
areas);  and  what  methods  may  be 
effective  in  restraining  growth  of  the 
health  infrastmcture  in  areas  that  are.  by 
many  measures,  oversuf^lied  or 
oventtihzed.  We  seek  mote  than  an 
enumeration  oi  the  current  situatioa; 
rather,  we  seek  to  understand  what 
should  be  undertaken  in  preparing  for 
the  futura.  We  detiie  a  comprehensive 
review  of  the  U.S.  haaMi  service 


delivery  sector  that  examines 
demographic,  behavioral,  and  economic 
factors  that  influence  the  U.S.  heelth 
delivery  sector  and  an  examination  of 
new  provider  delivwy  settings.  Toward 
this  goal,  we  are  interested  in 
examining:  (a)  How  markets  arrange  for 
and  allocate  health  resources,  the 
supply  of  health  organizations  or 
institutions  or  professionals,  and  the 
geographic  distributions  of  resources 
within  the  health  dehvery  system, 
especially  rural/inner  city  issues;  (b) 
personnd  and  medical  professional 
manpower  issues;  and  (c)  the  study  of 
new  provider  settings  and  service 
delivery  approaches. 

•  Allocation  of  health  resources.  We 
would  like  to  sponsor  examinations  of 
how  markets  arrange  for  and  allocate 
health  resources,  the  supply  of  health 
organizations,  institutions,  or 
professionals,  and  the  geographic 
distribtition  of  resources  within  the 
health  delivery  system:  and  studies  of 
alternative  delivery  systems  and 
financing  models  to  address  the  many 
probl«ns  faced  by  the  health  care 
system.  We  are  interested  in  studies  that 
do  the  following: 
— Develop  resource  distribution 
planning  models.  Mechanisms  to 
better  distribute  health  care  resources 
to  meet  underserved  rural  community 
and  inner  city  needs  are  of  interest  to 
us.  These  may  include  the  creation  of 
networks  of  health  care  providers  that 
ensure  access  for  rural  and  inner  city 
residents  to  an  organized  system  of 
providers  that  covers  the  entire 
continuum  of  care. 
— Develop  additional  alternatives  to 
those  rural  hospitals  that  are  no 
longer  viable  in  their  communities. 
These  alternatives  may  include  both 
inpatient  and  outpatient  models  with 
both  physician  Mid  nonphysician 
providers. 
— Investigate  what  health  planning 
models  and  assumptions  are  useful 
and  have  been  successful.  Ahhough 
in  the  late  1980s  some  mandatory 
planning  models  were  considered  by 
some  to  be  ineffective  in  reducing 
capital  expansion  and  heelth 
spending,  are  there  successful  health 
system  resource  and  services  plaiming 
models  that  should  be  reexamined? 
Additionally,  we  know  very  little 
about  effectiveness  of  the  voluntary 
business  and  health  {Movider 
coalitions  that  hav»  emerged.  Some 
States  consider  health  plaiming 
extremriy  useful  and  have  continued 
certificate  of  need  programs.  We  are 
interested  in  studies  o^  what 
constitates  a  successful  {banning 
pfugiam. 
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— Develop  measures  of  capacity.  We 
need  to  critically  reanalyze  commonly 
accepted  measures  of  health  system 
capacity  to  determine  if  measures 
such  as  beds  per  capita,  full  time 
employees,  hospital  admissions, 
average  length  of  stay,  bed  occupancy, 
and  other  institutional  measures  of 
utilization  are  appropriate  (adeqi\3te) 
measures  of  the  supply  and  stock  of 
services  that  should  be  provided. 
•  Health  and  ir.tfdka]  professional 
manpower  issues.  In  order  to  more  fully 
understand  the  relationship  between 
health  financing  models  and  the  supply 
of  health  rescuxes,  we  are  interested  in 
exploring  the  factors  that  influence  the 
supply  of  health  professionals,  specialty 
training,  and  geographic  dispersion.  An 
example  of  the  tj-pes  of  questions  of 
concern  here  would  be:  Can  the 
elements  of  the  educational  process  and 
the  "service"  arperts  of  medical  interns' 
and  residents'  training  be  disentangled? 
If  they  can,  what  would  be  a  minimum 
medical  school  curriculum  for  safe 
practice,  given  some  educators  belief 
that  much  of  an  intern's  and  resident's 
time  is  spent  in  ser»nce  tasks,  not 
educational  efforts.  Examples  in  this 
area  include: 

— Medical  education  financing  effects 
on  practice  choices.  We  are  interested 
in  projects  that  consider  how 
Medicare  funds  currently  paid  to 
hospitals  in  the  form  of  direct  medical 
education  payments  or  indirect 
medical  education  adjustments  to 
prospective  payments  for  inpatient 
hospital  care  can  affect  the  specialty 
and  type-of-practice  choices  of 
physicians. 
— Incentives  for  nonhospital  ambulatory 
training  sites.  Such  studies  could 
focus  on  developing  model 
approaches  to  encourage  more 
ncninpatient  training  sites  and 
facilitate  the  training  of  more  primary 
care  and  minority  physicians  in 
settings  such  as  HMOs,  group 
practices,  ambulatory  care  settings, 
and  nursing  homes.  This  should  lead 
to  a  model  that  could  increase 
nonhospital  based  ambulatory 
training  for  all  physicians,  but 
especially  those  training  to  be  primary 
care  practitioners.  It  would  also  be 
desirable  that  the  model  encourage 
physicians  to  practice  in  underserved 
areas  (urban  and  rural). 
— Manpower  issues.  We  are  interested  in 
the  development  of  financial 
mechanisms  to  provide  incentives  for 
more  physicians  to  practice  in  rural 
areas  (especially  obstetricians  and 
primary  care  physicians  such  as 
family  practitioners,  internists,  and 
pediatricians).  We  also  are  interested 
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in  stud)  ing  the  availability  and    . 
efl'ectiv<  use  of  pediatric  and  family 
nurse  practitioner  services  under 
State  Medicaid  programs. 
— Measun  s  of  underutilization.  Given 
the  mob  lity  of  the  U.S.  population, 
we  neet  to  reevaluate  the  relevancy  of 
comnioi  measures  of  underservice, 
such  as  :ommunities  without  a 
practicii  ig  physician.  This 
reevaluc  tion  could  examine  such 
issues  ai  the  minimum  population 
size  nee  led  to  support  a  primary  care 
practice  a  general  surgical  practice, 
and  ver  specialized  practices. 
Examin;  tion  of  population  density 
should  <  ddress  such  issues  as 
whether  there  are  populations  so 
sparse  tl  lat  no  permanent  medical 
professi  mal  can  be  supported. 
Definiti<  ns  of  fundamental  primary 
health  c  ire  needs  may  play  a  part  in 
such  stu  dies.  The  work  should  define 
basic  as!  umptions  used  to  derive 
appropr  ate  minimum/maximum 
physicia  n  rates  per  population. 
•  Studii  s  of  new  provider  settings 
and  delive  ry  approaches.  We  would  like 
to  condud  studies  and  demonstrations 
largely  d«  igned  to  increase  the  use  of 
primary  ai  d  preventive  health  services 
and  thereh  y  reduce  the  incidence  of 
more  serio  us  conditions  as  well  as  long- 
term  costs  Our  interest  includes 
settings  an  i  approaches  that  improve 
health  delivery  for  specified 
populations  such  as  the  homeless, 
migrant  wi  trkers,  maternal  and  child 
health,  ad<  lescent  males,  and  the 
disabled.  I  xamples  of  these  initiatives 
include: 

— More  CO  wenient  service  locations, 
such  as  a)  school-based  and  school- 
related  ijealth  clinics,  (b)  health  care 
in  publii  housing,  and  (c)  mobile 
health  uiits. 
— Service ,  ntegration  initiatives 
designe<  to  remove  institutional 
barriers  o  the  receipt  of  health  care 
and  to  p  ovide  access  to  the  full  range 
of  availa  )le  services  in  order  to 
maximia  a  the  benefit  of  these  public 
program  i,  for  example,  (a)  "one-stop 
shoppin  ["  initiatives  that  would 
provide  i  variety  of  support  services 
at  one  lo  :ation  to  increase  the 
utilizati'  n  of  services  by  populations 
such  as  ligh-risk  pregnant  women,  (b) 
outslafic  ned  Medicaid  ehgibility 
workers  in  Federally  qualified  health 
centers,  lomeless  shelters,  and 
schools,  [c)  new  provider  settings  for 
EFSDT  s  jrvices,  and  (d)  innovative 
settings  or  the  delivery  of  family 
plannin]  and  prenatal  care  services 
for  adoU  scents. 
— Other  pqpu lotions.  We  are  interested 
in  studies  that  provide  information 
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about  changes  in  the  patient 
populations  and  service  patterns  of 
special  populations,  for  example, 
patients  with  human 
immimodeficiency  virus,  auto- 
immune deficiency  syndrome,  and 
end-stage  renal  disease.  We  also  are 
interested  in  studies  and 
demonstrations  that  examine  cost- 
effective  alternative  service  modalities 
targeted  toward  specific  populations. 
— Alternative  service  delivery  models. 
We  are  interested  in  demonstrations 
of  alternative  service  delivery  models 
that  would  promote  more  cost- 
effective  and  high-quality  health  care, 
for  example: 

■♦■Geriatric  care  models  that  more 
effectively  integrate  and  coordinate 
prevention,  primary  care,  and  chronic 
caie  for  the  elderly,  including  hospital- 
based  geriatric  care  models. 

■♦■Altemative  settings  for  transitional 
care  that  would  reduce  health  care 
expenditures  through  earlier  discharges 
from  hospitals. 

F.  Subacute  and  Long-Term  Care 

Demographic  and  practice  pattern 
changes  continue  to  increase  demands 
on  subacute  and  long-term  care  delivery 
and  financing  mechanisms.  Medicaid  is 
the  principal  source  of  funding  for  long- 
term  care  in  the  United  States.  In  FY 
1994,  Federal  expenditures  for  long- 
term  care  under  the  Medicaid  program 
are  expected  to  exceed  $30  billion,  34 
percent  of  all  Medicaid  vendor 
payments.  Medicare  policy  changes,  in 
response  to  industry  and  congressional 
pressures,  have  led  to  rapidly  rising 
payments  for  subacute  care  by  skilled 
nursing  facilities  and  home  health 
agencies,  and,  as  the  elderly  population 
continues  to  grow,  further  program 
benefit  expansions  may  be  approved  by 
the  Congress.  Several  major  policy 
committees  (for  example,  the  President's 
Task  Force  on  National  Health  Care 
Reform)  have  targeted  long-term  care  as 
one  component  of  the  health  services 
delivery  sector  requiring  attention  and 
potentially  major  reform  in  the  next  few 
years. 

We  wish  to  support  this  process 
through  studies  designed  to  better 
understand  the  trends  and  factors 
affecting  the  cost,  accessibility,  and 
quality  of  subacute  and  long-term  care 
services  under  Medicare  and  Medicaid 
and  to  explore  cost-effective  delivery 
and  financing  mechanisms. 

•  Innovative  approaches  to  the 
delivery  of  long  term  care.  We  are 
interested  in  sponsoring  research  and 
demonstration  efforts  on  innovative 
approaches  to  the  cost-efTective  delivery 
of  long-term  care  services.  Such  studies 
will  examine  methods  of  targeting 


services  to  ^)ecial  populations  ia 
greatest  need  of  services,  as  well  as  ' 
exploring  whether  new  types  of  services 
or  provider  organizatioirs  should  be 
developed  to  supplement  those  now 
covered  onder  Medicare  and  Medicaid 
for  these  populations.  We  are  also 
interested  in  innovative  managed  care 
models  in  both  institutional  and 
noninstitutional  settings. 

We  are  patticular)y  interested  in 
research  and  (temonstration  effbcts  that 
focus  on  the  development  of  geriatric 
care  models  that  more  efiectively 
integrate  and  coordinate  prereutkm, 
primary  care,  and  chronic  care  of  the 
elderly.  Special  emphasis  should  be 
given  to  models  that  can  be 
implemented  in  managed-care  settings, 
such  as  HMOs  contracting  on  a  risk 
basis  under  the  rules  of  section  1876  of 
the  Social  Security  Act 

The  relationship  between  long-term 
care  services  (including  personal  care 
and  assistive  devices)  and  housing  is 
becoming  increasingly  important.  For 
example,  in  caring  for  the  frail  elderly 
in  noninstitutional  settings,  supported 
housing  brings  participants  with  needs 
for  custodial  care  physically  closer. 
Such  a  setting  allows  the  frail  elderly  to 
preserve  some  independence  in  their 
living  environment,  while  it  facilitates 
economies  of  scale  in  providing  for  their 
care.  Use  of  congregate  care  can  be  seen 
in  the  increasing  niunber  of  alternative 
housing  settings  for  the  elderly,  such  as 
adult  foster  homes  and  assisted  living 
facilities.  Continuing  care  retirement 
communities  likewise  combine  housing 
and  long-term  care  services.  Supported 
housing  is  also  a  key  component  in 
providing  treatment  and  related  services 
to  individuals  with  chronic  mental 
illness.  We  are  interested  in  research 
and  demonstration  efforts  diat  more 
fully  explore  this  relationship.  For 
example,  how  might  the  acute  and 
chronic  care  benefit  package  of  an 
integrated  service  delivery  and 
financing  model  be  delivered  in  the 
context  of  an  assisted  living  facility? 

•  Payment  and  benefit  initiatives.  We 
are  interested  in  sponsoring  research 
and  denK}nstration  efforts  that  explore 
innovative  approaches  to  integrate  acute 
and  post-acute  care  benefits  so  as  to 
improve  coordination  of  care.  Such 
initiatives  may  take  a  geneial  approach 
(for  example,  across  DRCs)  or  may  be 
limited  to  selected  conditions. 

We  are  also  interested  in  payment 
alternatives  to  ctirrent  cost-based 
payment  for  home  health  agency  and 
rehabilitation  facility  services,  including 
studies  of  the  feasibility  of  case-mix 
systems  for  these  settings. 

We  continue  to  be  interested  ia 
studies  Aat  examine  financial 


iiu:entives  for  cost-cOective,  quality  cate 
in  nursing  homes,  such  as  capitation  tor 
long-term  care  services., 

•  Eligibility  initiatives.  Studies  are  of 
interest  that  examine  the  feasibility  and 
effect  of  using  various  disability  criteria 
(for  examine,  limitations  in  hmction, 
ability  to  perform  work  or  other  maior 
activities,  or  the  availability  of  £unily  or 
other  informal  care)  as  the  basis  for 
eligibility  determinations  for  bng-tenn 
care  benefits  for  both  elderly  and 
nonelderly  populations. 

The  growth  m  Medicaid  estate 
planning  has  highlighted  Medicaid 
financial  eligibility  criteria  as  they  relate 
to  transfer  of  assets  for  purposes  of 
becoming  Medicaid  eligible.  We  are 
interested  in  studies  that  examine  the 
relationship  between  these  transfers  and 
overall  increases  in  long-term  care 
expenditures.  We  are  aSo  interested  in 
studies  of  innovative  State  programs 
that  address  this  issue,  including 
studies  of  estate  recovery  programs. 

•  Financing  initiatives.  We  are 
interested  in  studying  developments  in 
the  private  and  public  sectors  that  affect 
the  provision  and  financing  of  long-term 
care  services,  such  as  further 
development  of  the  private  long-term 
care  insurance  market. 

There  have  been  discussions  of 
financing  approaches  for  long-term  care 
such  as  universal  Icmg-term  care 
insurance  for  all  Nnployed  persons.  For 
example,  one  approach  might  couple 
State-administered  universal  coverage 
for  episodes  of  care,  lasting  30  or  more 
days,  at  a  recognized  long-term  care 
facihty  with  a  State  trust  fund  dedicated 
to  long-term  care  financing  and 
supported  by  employer/active  employee 
premium  payments.  The  coverage 
would  extend  to  workers,  retirees, 
spouses,  and  dependents.  States  would 
determine  premium  requirements,  the 
employer/employee  premium  sharing 
parameters,  the  provider  payment  rates, 
and  the  arrangements  for  disbursing 
benefits.  The  trust  fund  might  be 
managed  by  the  State  or  by  an  insurance 
company  or  investment  firm  under  State 
regulation. 

Currently,  funding  of  long-term  care 
for  both  the  elderly  and  nonelderly 
disabled  is  primarily  through  Medicaid, 
although  private  insurance,  individual 
resources,  and  State  and  local  dollars 
are  also  sources,  depending  on  the  target 
group.  Long-term  care  financing  for 
individuals  with  disabilities  can  be 
described  aa  financing  aooaa  age  and 
disability  groups,  financed  through 
these  sources,  rather  then  diflerent 
financing  mechanisms  for  difEerent 
disability  groups.  Howevei,  aoase  recent 
proposalis  have  suggested  that 
akemative  financing  strate^es  should 


be  considered  for  different  disability 
groups.  For  example,  a  study  completed 
by  liiS  recommended  that  fiuKling  for 
individuals  with  mental  retaid^fon  and 
related  conditions  be  takes  out  of  the 
Medicaid  program  and  a  new  Federal 
program  be  created  to  fund  a  range  of 
services  for  these  individuals.  Then 
financing  proposals  are  based  on  a 
recognition  that  different  disability 
groups  require  difierent  types  of  health 
and  social  support  services,  have 
developed  distinct  service  systems,  etc. 
We  are  interested  in  research  that 
explores  the  strengths  and  weaknesses 
of  the  current  system  of  long-term  care 
ftnaocing,  relative  to  financing  systems 
devefoped  for  different  disabiUty 
groups. 

•  Use  of  long-term  care  by  noneUerly 
populations.  We  wish  to  expand  our 
research  and  demonstration  agenda  to 
focus  on  the  service  delivery  and 
financing  issues  related  to  providing 
long-term  care  services  to  individuals 
with  mental  retardation,  chronic  mental 
illness,  and  other  nonelderly  disabled 
populations.  In  contrast  to  the 
considerable  support  for  research  and 
demonstration  projects  involving  long- 
term  care  for  the  functionally  disabled 
elderly,  we  have  sponsored  few  projects 
to  examine  the  role  of  the  Medicare 
program  or  the  use  of  flexibihties  under 
Medicaid  optional  services  and  waivers 
to  meet  the  rapidly  changing 
environment  of  long-term  care  for  the 
non-aged  disabled.  The  followiiig  are 
examples  of  the  types  of  issues  that  are 
of  interest  to  ur. 

— Children  with  disabilities.  We  are 
interested  in  studies  that  examine  the 
effect  of  the  recent  Zebiey  decision  on 
dis^lity  determinations  for  children, 
and  subsequent  changes  in  eligibility 
for  and  use  of  fong-term  care  services. 

Also,  research  on  the  extent  to 
which  children  with  disabilities  have 
public  or  private  health  insurance 
cover^e,  and  the  impect  of  such 
coverage  on  Medicaid  program 
expenditures  and  on  access  to  care,  is 
of  interest. 
— Mental  retardation  and  related 
conditions.  We  are  interested  in 
answers  to  the  following  questions: 

(a)  What  is  the  impact  of  standards 
for  licensing  service  providers  and 
surveying  qiiality  of  community-based 
services  on  the  quality  of  care 
driivered? 

(b)  What  factors  influence  the  costs 
of  intermediate  care  facihties  for  the 
mentally  retanled? 

(c)  What  is  the  relationship  between 
cost  and  effiectiveness? 

id)  Whet  assessments  can  be  done 
of  the  cost-effecthreoess  and  quality  of 
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community-based  care  for  individuals 
with  mental  retardation  under 
Medicaid,  including  the  Medicaid 
2176  waiver  program,  the  Community 
Supported  Living  Arrangements 
program,  and  other  State  optional 
services? 

— Chronically  mentally  ill.  We  would 
like  information  on  the  characteristics 
of  long-term  care  service  use  among 
State  Medicaid  programs  and  the 
changing  patterns  of  use  over  time. 

— Working-age  disabled.  We  would  like 
to  know:  (a)  What  is  the  impact  of 
current  public  and  private  insurance 
limitations  in  meeting  the  acute 
rehabilitative  and  long-term  needs  of 
this  population,  and  (b)  to  what  extent 
do  various  subpopulations  of  the  non- 
aged disabled  (for  example,  working- 
age  adults  and  individuals  with 
selected  types  of  disabilities)  have 
public  or  private  health  insurance 
coverage,  and  what  is  the  impact  of 
this  coverage  on  Medicare  and 
Medicaid  program  expenditures  and 
access  to  care?  We  are  interested  in 
studies  that  focus  on  the  new 
specialized  health  service  delivery 
programs  and  innovative  payment 
approaches  designed  to  meet  the 
rapidly  growing  demand  for 
specialized  services,  such  as 
rehabilitation  services,  maintenance 
services,  assistive  technology,  durable 
medical  equipment,  social  assistance 
services,  and  environmental  ' 

modifications. 

Studies  of  work  transitions  for  this 
population  continue  to  be  of  interest 
to  us.  Included  are  assessments  of 
Medicaid's  impact  in  facilitating 
section  1619  transitional  work- 
programs  for  supplemental  security 
income  adult  disabled  persons  and 
assessments  of  an  extended  period  of 
Medicare  coverage  for  social  security 
disability  insurance  beneficiaries  who 
return  to  work. 

We  are  particularly  interested  in 
studies  that  include  research 
emphasizing  secondary  analyses  that 
document  the  implications  of 
demographic  trends  on  the  financing, 
delivery,  and  quality  of  long-term  care 
services  for  these  groups.  We  are  also 
interested  in  studies  that  examine  and 
attempt  to  account  for  wide  variation 
among  States  in  the  use  of  institutional, 
relative  to  community-based,  services. 

•  Dynamics  of  disability  and  service 
use.  We  would  like  to  initiate  studies  to 
understand  the  dynamics  of  chronic 
physical  and  cognitive  disability  and 
acute,  subacute,  and  long-term  care 
service  use  and  the  implications  for 
future  demand  for  long-term  care  under 
Medicare  and  Medicaid.  Studies  are  of 
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interest  t  lat  link  and  analyze  data  from 


data  bases  such  as  the 


Medicart  Current  BeneHciary  Survey, 
National  Long-term  Care  Survey,  the 
Sur\'ey  a  f  Income  and  Program 
Participj  tion,  the  National  Medical 
Expendi  ure  Survey,  and  the  National 
Health  h  terview  Survey  with  our 
administ  rative  data  to  examine,  using 
both  cro!  s-sectional  and  longitudinal 
analyses  characteristics  of  the  disabled 
and  long  term  care  service. 

•  Acct  ss  issues.  We  are  interested  in 
studies  assessing  problems  of  access  to 
long-teni  care  for  certain 
subpopulations  of  the  disabled,  such  as 
beneRci^ies  in  inner  city  areas  or  rural 
areas. 

•  Effeits  of  program  changes.  We 
would  li  :e  to  study  the  effects  of  major 
program  changes  on  the  cost, 
accessib  lity,  and  quality  of  subacute 
and  long  term  care  services  under 
Medican  and  Medicaid.  Examples  of 
possible  new  studies  in  this  area  are 
those  thi  t  examine  the  following: 


— Patien 


-level  cost,  utilization. 


JMI 


transit  ons,  substitution,  and 
outcor  les  of  Medicare-supported 
rehabi  itation  hospital  units,  skilled 
nursin  ;  facility,  and  home  health 
servict  s. 

— The  CO  st-effectiveness  of  services 
experii  incing  rapid  expansion,  such  as 
Medic  tre  and  Medicaid  financed 
home  I  :are  and  case  management 
services. 

— Service  utilization  and  expenditures 
of  Met  icare  prograni  and  policy 
changf  s  related  to  home  health  and 
nursin  i  facility  coverage. 

lU.  Purp  9se  and  Content  of  Cooperative 
Agreemf  nts  and  Grants 

A.  Genet  al  Considerations 

The  cc  operative  agreements  and 
grants  w )  award  are  intended  to  assist 
in  the  rei  olution  of  major  health 
Rnancin  ;  issues  or  in  developing  new 
methods!  for  administration  of  our 
programi.  Our  cooperative  agreement 
and  grank  program  focuses  primarily  on 
analyses;  experiments,  pilot  projects, 
and  demonstrations  that  provide 
information  useful  for  the  Medicare  and 
Medicaii  programs.  Applications  that 
fit  one  o  the  priority  areas  will  be 
consider  id  to  have  been  solicited. 

B.  Coopi  rative  Agreements  and  Grants 

All  cw  (perative  agreements  will 
include  i  n  explicit  statement  of  the 
nature,  c  laracter,  and  intent  of 
anticipal  ed  Federal  programmatic 
involver  lent  to  ensure  that  the 
responsi  >ilities  of  both  parties  are 
understc  od.  Each  cooperative  agreement 
will  inc<  rporate  the  requirements  of  45 


CFR  part  74  or  part  92  or  both,  as 
applicable,  among  its  terms  and 
conditions.  Cooperative  agreements  will 
not  be  awarded  to  a  State  Medicaid 
agency  for  section  1115  (of  the  Social 
Security  Act  (the  Act})  projects  in  which 
only  waivers  of  Federal  Medicaid  State 
plan  requirements  under  section  1902  of 
the  Act  or  costs  not  otherwise  matchable 
under  section  1903  of  the  Act  are 
approved  to  carry  out  a  demonstration. 
The  instrument  to  be  used  for  this  type 
of  award  may  be  a  grant  (vtrithout 
discretionary  funds)  of  waivers  under 
section  1115(a)(1)  and  costs  authorized 
under  section  1115(a)(2)  of  the  Act. 
Cooperative  agreements  may  be 
awarded  for  section  1115  projects  with 
discretionary  funds,  even  if  waivers 
under  section  1115(a)(1)  and  costs 
under  section  1115(a)(2)  also  are 
involved.  In  these  cases,  the  cooperative 
agreement  conditions  will  apply  to  the 
entire  operation  and  management  of  the 
project.  Cooperative  agreements  may  be 
used  for  projects  awarded  under  all 
other  authorities  listed  in  section  IV.  A. 
(Authorities)  of  this  notice. 

We  may  suspend  or  terminate  any 
cooperative  agreement  or  grant,  in 
whole  or  in  part,  at  any  time  before  the 
date  of  expiration,  whenever  we 
determine  that  the  awardee  has 
materially  failed  to  comply  with  the 
terms  of  the  cooperative  agreement  or 
grant.  We  will  promptly  notify  the 
awardee  in  wonting  of  the  determination 
and  the  reasons  for,  and  the  effective 
date  of,  the  suspension  or  termination. 
In  addition,  we  reserve  the  right  to 
withdraw  waivers  at  any  time  if  we 
determine  that  continuing  the  waivers 
would  no  longer  be  in  the  public 
interest.  If  a  waiver  is  withdrawn,  we 
will  be  liable  only  for  normal  closeout 
costs. 

C  Waivers 

1.  Demonstrations  Requiring  Waiver  of 
Medicaid  Rules 

Researchers  who  wish  to  conduct 
demonstrations  that  would  require  that 
Medicaid  rules  be  waived  must  contact 
the  appropriate  State  Medicaid  agency. 
Demonstration  proposals  involving  the 
Medicaid  program  must  be  submitted  by 
the  single  State  agency  responsible  for 
administration  of  the  Medicaid  program 
in  that  State.  Organizations  that  vsrish  to 
ask  for  Medicaid  waivers  are  strongly 
encouraged  to  coordinate  with 
researchers  or  research  firms  in  order  to 
ensure  that  the  experimental  design  and 
evaluation  protocol  are  of  the  highest 
quality. 


2.  Section  1115(a)  Projects 

Under  section  1115(a)(1)  of  the  Act, 
compliance  with  statutory  Medicaid 
State  plan  requirements  (section  1902  of 
the  Act)  may  be  waived  in  order  to 
enable  a  State  Medicaid  agency  to  carry 
out  a  demonstration  project  that  will 
further  the  general  objectives  of  the 
Medicaid  program.  Under  section 
1115(a)(2)  of  the  Act,  costs  of  a  section 
1115(a)  project  that  otherwise  would  not 
properly  be  included  as  expenditures 
under  the  State  plan  may  be  regarded  as 
expenditures  and  thus  be  subject  to 
Federal  financial  participation  (FFP).. 
Unless  they  are  specifically  waived,  all 
requirements  of  the  Act,  the  Code  of 
Federal  Regulations,  and  other 
issuances  that  pertain  to  the  title  XIX 
program  apply  to  a  project  approved 
under  section  1115(a),  If  a  State 
Medicaid  agency  applies  for  a  section 
1115(a)  project,  it  should  give  special 
attention  to  the  preparation  of  the 
budget.  The  agency  must  provide 
estimates  of  the  costs  or  savings 
attributable  to  the  demonstration  project 
contrasted  with  the  normal  Federal 
program  costs.  That  is,  the  agency  must 
furnish  the  estimated  yearly  costs, 
before  waivers  and  af^er  waivers,  for 
both  service  costs  and  administrative 
costs.  These  budgets  are  substantially 
more  extensive  than  the  budget  for  other 
applications. 

3.  Other  Waivers 

Waivers  of  the  requirements  of  title 
XVni  of  the  Act  and  of  corresponding 
HCFA  regulations  may  be  requested  for 
projects  conducted  under  section  222(a) 
of  the  Social  Security  Amendments  of 
1972  (Pub.  L.  92-603),  as  amended,  and 
section  402  of  the  Social  Security 
Amendments  of  1967  (Pub.  L.  90-248). 
as  amended.  (See  42  U.S.C.  1395b-l.) 
The  waivers  requested  must  relate  to  an 
experimental  or  demonstration  project 
that  involves  changes  in  the  benefit 
package  or  method  of  payment.  In 
applying  for  these  waivers  or  changes  in 
payment  or  Federal  financial 
participation,  the  applicant  must 
provide  sufficient  budgeting 
information  to  permit  estimates  of  the 
likely  costs  or  savings  of  the  project 
compared  to  the  normal  Federal 
program  costs.  That  is,  the  application 
must  furnish  the  estimated  yearly  costs, 
before  waivers  and  after  waivers,  for 
both  program  and  administrative  costs. 

4.  Methodology  for  Estimated  Gross 
Costs  of  Projects  Involving  Waivers 

We  have  a  methodology  to  be  used  in 
estimating  gross  and  net  waiver  costs.  A 
description  of  this  methodology  may  be 
obtained  by  contacting  Carl  Hackerman 
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at  the  address  given  at  the  beginning  of 
this  notice. 

This  methodology  is  subject  to 
change,  and  applicants  are  therefore 
instructed  to  ensure  they  are  using  the 
current  methodology. 

rv.  Cooperative  Agreements  and 
Grants—General  Information 

A.  Authorities 

Our  authority  for  making  these 
awards  is  based  on  the  following: 

1.  The  Social  Security  Act,  section 
1110, 42  U.S.C.  1310,  concerning 
Medicaid  cooperative  research  or 
demonstration  projects,  and  section 
1115(a).  42  U.S.C.  1315(a),  concerning 
Medicaid  demonstration  projects. 

2.  The  Social  Security  Act,  section 
1875,  42  U.S.C.  139511,  concerning 
Medicare  studies  and  recommendations 
for  cooperative  agreements  only,  and 
section  1881(f),  42  U.S.C.  1395rr(f), 
concerning  end-stage  renal  disease 
experiments  and  pilot  projects. 

3.  Section  402  of  the  Social  Security 
Amendments  of  1967  (Public  Law  90- 
248),  as  amended,  42  U.S.C.  1395b-l, 
concerning  Medicare  and  Medicaid 
experiments  and  demonstration 
projects. 

4.  Section  222(a)  of  the  Social 
Security  Amendments  of  1972  (Public 
Law  92-603),  as  amended,  42  U.S.C. 
1395b-l  (note),  concerning  experiments 
and  demonstration  projects  pertaining 
to  prospectively-based  payment 
systems. 

5.  The  Social  Security  Act,  section 
1881(c)(7),  42  U.S.C.  1395rr(c)(7). 
concerning  the  national  end-stage  renal 
disease  registry. 

B.  Regulations 

General  policies  and  procedures  that 
govern  the  administration  of  all  HHS 
cooperative  agreements  and  grants  are 
located  in  title  45  of  the  CFR,  parts  74 
and  92.  Applicants  are  urged  to  review 
the  requirements  contained  in  those 
regulations. 

C.  Duration  of  Funding 

We  fund  projects  for  a  period  of  1  year 
at  a  time  and  may  continue  funding  on 
a  noncompetitive  basis,  generally  for  up 
to  3  years,  if  we  made  the  original  award 
as  a  multiple  year  project.  Continuation 
funding  is  contingent  on  the  availability 
of  future  year  funds,  the  applicant's 
ability  to  meet  prior  year  project 
objectives,  and  whether  continued 
funding  is  in  the  best  interest  of  the 
Government.  We  treat  applicants  that 
seek  to  continue  a  project  for  a  longer 
period  of  time  than  that  stated  in  the 
original  awards  as  applicants  for  new 
projects.  Thus,  they  must  compete  for 


available  fiinds,  and  we  will  review 
these  applications  competitively  along 
with  all  other  new  applications.  Under 
this  announcement,  we  do  not  intend  to 
award  grants  or  cooperative  agreements 
with  performance  periods  longer  than  3 
years. 

Applications  received  for  projects  of 
more  than  3  years  duration  will  be 
considered,  but  they  will  be  carefully 
analyzed  to  determine  if  the  period  of 
perfonnance  can  be  shortened  by 
curtailing  some  of  the  activities.  Under 
rare  circumstances,  and  if  the 
Government  determines  that  the  time 
period  cannot  be  reduced,  awards  of 
more  than  3  years  duration  are  possible. 

V.  Application  Procedures 

A.  Priority  Area  Designation 

Each  application  should  be  limited  to 
one  of  the  priority  areas  described 
earlier.  The  application  must  include  in 
the  project  title  block  the  priority  area 
title  to  which  the  applicant  is 
responding.  If  we  determine  a  different 
priority  area  is  a  more  appropriate  area 
for  consideration  of  a  proposal,  we 
reserve  the  right  to  change  priority  area 
designation  without  notifying  the 
applicant.  (An  application  being 
submitted  for  an  unsolicited  area  should 
identify  the  program  area  from  among 
those  listed  earlier  into  which  the 
application  most  clearly  fits.) 

B.  Criteria  for  Screening  and  Re\iewing 
Applications 

1.  Screening  Requirements 

In  order  for  an  application  to  be  in 
conformance,  it  must  meet  all  of  the 
requirements  listed  below.  Applications 
that  do  not  meet  these  screening 
requirements  will  not  be  considered  for 
funding/approval  by  the  review  panels. 

a.  Length.  The  applicant  should 
provide  a  brief  (1  or  2  paragraph) 
abstract  summarizing  the  objectives  of 
the  proposal,  A  summary,  not  to  exceed 
5  pages,  of  the  proposed  project  must  be 
included.  This  summary  should  discuss 
the  project  objectives,  hypothc's>>s  to  be 
examined,  data  to  be  used  and  their 
source(s),  model  type(s)  and  structure(s) 
to  be  used  in  analyses,  resources 
available  to  conduct  the  project,  and 
amount  and  duration  of  support 
requested.  The  narrative  portion  of  the 
application  should  be  typewritten, 
single-sided,  and  should  not  exceed  50 
(for  a  research  proposal)  or  80  (for  a 
demonstration  proposal)  double-spaced 
pages,  exclusive  of  resumes,  forms,  and 
so  forth.  Applications  should  be  neither 
unduly  elaborative  nor  contain 
voluminous  or  unnecessary 
documentation. 
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b.  Number  of  copies.  An  original 
signed  application  and  14  copies  must 
be  submitted.  Medicaid  State  agencies 
are  required  to  submit  an  original  signed 
application  and  two  copies.  Additional 
copies — up  to  a  maximum  of  10 — would 
assist  in  the  processing  of  the 
application. 

c.  HCFA  priorities.  Those  projects  that 
specifically  address  a  priority  area/topic 
stated  in  this  announcement  generally 
will  receive  preference.  Applications 
determined  by  HCFA  or  the  review 
panel  to  be  unrelated  to  our  announced 
priorities  will  not  generally  be 
considered  for  funding. 

2.  Evaluation  Criteria 

Applications  that  meet  the  screening 
criteria  will  be  reviewed  by  a  technical 
review  panel  composed  of  at  least  three 
individuals.  Reviewers  will  score  the 
applications  basing  their  scoring 
decisions  and  approval 
recommendations  on  the  following 
criteria.  (Relative  weights  are  shown  in 
parentheses.) 

a.  Project  methodology/design.  (40 
points)  The  application  describes 
specific  plans  for  conducting  the  project 
in  terms  of  the  tasks  to  be  performed.  It 
includes  relevant  information  about: 
Hypotheses  to  be  tested  (if  applicable); 
concise  and  clear  statement  of  goals  and 
measurable/achievable  objectives:  what 
the  project  will  do  and  how  it  relates  to 
similar  work  done  in  the  area;  how  the 
project  will  be  conducted;  data  to  be 
collected  (including  specification  of 
data  sources);  plan  for  data  analysis;  and 
milestones/phases  in  the  progress  of  the 
project. 

SpeciGcally,  the  prop>osal  should 
contain  the  following: 

(i)  A  clear,  quantifiable  statement  of 
the  project  goals  and  objectives. 

(ii)  An  explicit  description  of  the 
research  design,  including  the  questions 
to  be  addressed  and  the  methods  and 
data  to  be  used.  The  methodology  must 
be  well  defined  and  scienti  Really  valid. 

(iii)  If  the  project  is  a  demonstration 
proposal,  the  applicant  should  include 
separate  .sections  on  both  the  research 
design  and  the  evaluation  design.  The 
research  design  section  should  include 
a  detailed  description  of  the  payment 
methodology  and  other  programmatic 
changes.  The  evaluation  section  should 
provide  an  indication  of  the  applicant's 
understanding  of  the  evaluation  issues 
and  the  various  approaches  to  them. 
Should  an  award  be  made,  the  applicant 
may  be  required  to  collect  data  in  a 
standardized  manner  to  facilitate 
evaluation  efforts.  We  will  have  the 
option  of  determining  whether  the 
applicant  or  HCFA  will  be  responsible 
for  the  evaluation. 
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(iv)  D  imonstrations  roust  contain  a 
phese-dbwn/phase-out  plan  that: 

(A)  Easures  that  Medicare  and 
Medicaid  beneficiaries,  as  well  as  any 
other  pnoject  participants,  are  phased 
out  of  ally  special  programs  that  were 
initiated  and  exist  as  payable  or  covered 
health  srvices  only  under  the  auspices 
of  the  i»t)ject,  or  ensures  that  plans  are 
in  effecj  to  provide  other  care  for  the 
project  participants  by  the  date  the 
project  is  scheduled  to  end;  and 

(B)  Ensures  that  any  new  payinent 
methods  initiated  by  the  project  will 
cease  toj  apply  at  the  end  of  the  project 
(that  is,|the  protect  in  and  of  itself 
ca-nnot  commit  the  Medicare  or 
Medicaid  programs  to  an  indefinite  use 
of  the  peyment  methodology  beyond  the 
end  of  the  project). 

(v)  The  tasks  and  milestones  must  be 
clearly  described  and  must  include  a 
schedule  of  reports  to  be  submitted  to 
HCFA  ( »rogress  and  Financial  Reports 
as  requi  red  by  45  CFR  parts  74  and  92). 

(vijT  le  application  must  contain 
informa  Lion  speci^ing  the  availability 
of  the  d  ita  to  be  used,  if  data  aie  to  be 
collecte  i.  The  discussion  roust  describe 
the  nati  re  of  the  data  sought,  the  sample 
design  i  nd  size  controls,  comparisons  of 
any  dati  i,  and  the  problems  that  might 
be  enco  mtered  in  collection.  Data  that 
are  colli  icted  under  a  HCFA  cooperative 
agreemi  nt  or  grant  must  be  available  to 
HCFA  c  r  its  agents.  The  applicant, 
howeve :,  must  ensure  the 
confide  itiality  of  any  personally 
identifii  hie  information  collected  under 
the  aus]  lices  of  any  HCFA  cooperative 
agreemi  nt  or  grant.  The  application 
must  CO  [itain  detailed  plans  to  protect 
the  COR  identiality  of  all  information 
that  ide  Uifies  individuals  under  the 
project.  The  plan  must  specify  that  this 
informa  lion  is  confidential,  that  it  may 
not  be  c  isclosed  directly  or  Indirectly 
except  i  or  purposes  directly  connected 
with  thi :  conduct  of  the  project,  and  that 
in  all  c£  ses  where  disclosure  takes  place 
for  any  )urpose  not  directly  connected 
with  th(  conduct  of  the  project,  the 
informe  i  written  consent  of  the 
Individ  tal  must  be  obtair.ed. 

(vii)  I  rejects  that  require  waivers  (for 
exampl  i  those  under  section  1115(a)  of 
the  Act  section  222(a)  of  Public  Law 
92-603  as  amended,  and  section  402(b) 
of  Publi :  Law  90-248.  as  amended) 
must  di  fine  the  services,  list  the 
waivers ,  discuss  the  implications  if 
these  w^iivers  are  granted,  and  state  the 
efiect  oa  Federal,  State,  and  local  laws 
as  well  ks  the  efiiect  (beneficial  or 
adverse)  on  individuals  enrolled  in  the 
project,  jif  the  project  involves  both 
Medicate  and  Medicaid  waivers,  a 
request  jfor  Medicaid  waivers  from  the 
State  a(  incy  administering  the 
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Medicaid  program  must  be  included 
with  the  application.  Applicants  should 
contact  HCFA  for  further  information  if 
questions  arise  in  these  cases. 

b.  Knowledge/experience/capability  in 
area.  (20  points)  The  application 
describes  the  applicant's  prior 
experience  in  the  area  or  in  related 
areas.  The  principal  investigator  and 
other  key  staff  are  quahfied  and  possess 
the  experience  in  this  or  related  areas 
and  the  variety  of  skills  required  to 
produce  final  results  that  are  readily 
comprehensible  and  usable.  The 
application  should  provide  evidence  of 
understanding  and  knowledge  of  prior 
and  ongoing  work  in  the  area.  Specific 
information  also  must  be  provided 
concerning  how  the  personnel  are  to  be 
organized  in  the  project,  to  whom  they 
will  report,  and  how  they  will  be  used 
to  accomplish  specific  objectives  or 
portions  of  the  project. 

c.  Level  of  effort.  (20  points)  The 
resources  that  will  be  needed  to  conduct 
the  project  are  specified,  including 
personnel,  time,  budget,  and  facilities. 
The  staffing  pattern  clearly  links 
responsibilities/levels  of  efforts  to 
project  tasks.  The  project's  costs  are 
reasonable  in  view  of  the  anticipated 
results.  Any  collaborative  effort 
(including  subcontracts)  with  other 
organizations  is  clearly  identified  and 
vrritten  assurances  included.  A 
description  by  category  (personnel, 
travel,  consultants,  and  so  forth)  of  the 
total  of  the  Federal  funds  required  is 
included.  Funds  are  specified  for  each 
budget  period.  Specifically,  the 
application  should  contain  the 
following: 

(i)  Information  specifying  the 
availability  of  adequate  facilities  and 
equipment  for  the  project  or  clearly  state 
how  these  are  to  be  obtained. 

(ii)  The  budget  must  be  developed  in 
detail  with  justifications  and 
explanations  for  the  amount  requested. 
The  estimated  costs  must  be  reasonable 
considering  the  anticipated  results. 

(iii)  Applicants  are  expected  to 
contribute  towards  the  project  costs. 
Generally  5  percent  of  the  total  costs  is 
considered  acceptable.  No 
demonstration  project  will  be  awarded 
that  crvers  100  percent  of  the  project's 
costs.  The  budget  may  not  include  costs 
for  construction  or  remodeling  or  for 
project  activities  that  take  place  before 
the  applica.i;  Las  received  official 
notification  of  our  approval  of  the 
project. 

(iv)  For  demonstration  projects 
involving  waivers,  budget  estimates  for 
administrative  and  service  costs  must  be 
prepared  in  accordance  with  the 
prescribed  methodology.  Such 
applications  also  must  contain 


estimates,  prepared  in  accordance  with 
the  prescribed  methodology  in  this 
announcement,  of  the  amount  of 
program  and  administrative 
expenditures  that  will  occur  under  the 
waivers  and  a  comparison  of  these 
expenditures  to  those  that  are  projected 
to  occur  in  the  program  in  the  absence 
of  the  waivers. 

(v)  Each  application  must  include  a 
statement  that,  if  the  project  is  awarded, 
the  awardee  will  furnish  quarterly 
reports  of  expenditures  for 
administrative  and  program  costs  (and. 
for  demonstration  projects  involving 
waivers,  for  service  costs)  for  the  project 
within  the  approved  budget  in  the 
format  to  be  specified  under  special 
terms  and  conditions  in  the  cooperative 
agreement  or  grant. 

d.  Project  objectives  and  expected 
outcomes.  (20  points)  How  closely  do 
the  project  objectives  fit  those  of  the 
solicitation?  What  is  the  intrinsic  merit 
of  the  research/study?  The  need  for  the 
project  is  discussed  in  terms  of  the 
importance  of  the  issues  to  be  addressed 
and  the  particular  project  proposed,  as 
well  as  how  the  proposed  project  builds 
on  and  expands  previous  work  in  the 
area.  The  application  should  discuss 
plans  for  utilization  of  the  project's 
results,  for  the  potential  usefulness  of 
the  anticipated  results,  and  expected 
benefits  to  HCFA  and  other  target 
groups. 

VI.  Other  Considerations 

A.  Selection  Criteria  for  Funding  New 
Projects 

Although  the  recommendations  of  the 
technical  review  panels  are  a  major 
factor  in  making  the  decision  about  an 
application,  scores  and 
recommendations  are  not  the  only 
factors.  The  compatibility  of 
applications  to  our  priorities  as  judged 
by  HCFA  Senior  Staff,  the  availability  of 
HCFA  resources,  and  the  comments  of 
other  HCFA  and  Department  staff  are 
considered  in  making  funding 
decisions. 

B.  Other  Requirements 

1.  This  program  is  not  covered  by 
Executive  Order  12372. 
"Inteigovemmental  Review  of  Federal 
Programs." 

2.  Applications  approved  by  us  for 
funding  will  contain  a  specific  set  of 
special  terms  and  conditions  that  are 
applicable  upon  the  applicant's 
acceptance  of  the  award. 

These  include  the  following: 
a.  The  HCFA  project  officer  will  be 
notified  before  formal  presentation  of 
any  report  or  statistical  or  analytical 
material  based  on  information  obtained 
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through  this  cooperative  agreement. 
Formal  presentation  includes  papers, 
articles,  professional  publications, 
speeches  and  testimony.  In  the  course  of 
this  research,  whenever  the  principal 
investigator  determines  that  a 
significant  new  finding  has  been 
developed,  he  or  she  will  immediately 
communicate  it  to  the  HCFA  project 
officer  before  formal  dissemination  to 
the  general  public.  As  required  by 
section  511  of  the  Departments  of  Labor. 
Health  and  Human  Services,  and 
Education  and  Related  Agencies 
Appropriations  Act  of  1990  (Pub.  L. 
101-166).  the  awardee,  whenever 
issuing  statements,  press  releases, 
requests  for  proposals,  bid  solicitations, 
and  other  documents  (including  reports 
and  published  articles)  concerning  this 
project  or  findings  and  results  ft-om  this 
project,  must  clearly  state  (1)  the 
percentage  of  the  total  cost  of  the  project 
financed  with  Federal  money,  (2)  the 
dollar  amount  of  Federal  funds  for  the 
project,  and  (3)  the  percentage  and 
dollar  amount  of  the  total  costs  of  the 
project  financed  by  nongovernmental 
sources.  The  final  report  may  not  be 
released  or  published  without 
permission  from  the  HCFA  project 
officer  within  the  first  4  months 
following  receipt  of  the  report  by  the 
HCFA  project  officer.  The  final  report 
will  contain  a  disclaimer  that  the 
opinions  expressed  are  those  of  the 
awardee  and  do  not  necessarily  reflect 
the  opinions  of  HCFA. 

b.  At  any  phase  of  the  project, 
including  the  project's  conclusion,  the 
awardee,  if  requested  by  us.  must 
submit  the  analytic  data  file(s)  with 
appropriate  documentation, 
representing  the  data  developed/used  in 
end  product  analyses  generated  under 
the  award.  The  analytic  file(s)  may 
include  primary  data  collected, 
acquired,  or  generated  under  the  award 
and/or  data  furnished  by  us.  The 
content,  format,  documentation,  and 
schedule  for  production  of  the  data  will 
be  agreed  upon  by  the  principal 
investigator  and  the  HCFA  project 
officer.  The  negotiated  format(s)  could 
include  both  file{s)  that  would  be 
limited  to  HCFA  internal  use  and  file(s) 
that  HCFA  could  make  available  to  the 
general  public. 

c.  At  any  phase  of  the  project, 
including  at  the  project's  conclusion, 
the  awardee,  if  so  requested  by  us.  must 
deliver  to  us  any  materials,  systems,  or 
other  items  developed,  refined,  or 
enhanced  in  the  course  of  the  project  or 
imder  the  award.  The  awardee  agrees 
that  HCFA  will  have  royalty-free, 
nonexclusive,  and  irrevocable  rights  to 
reproduce,  publish,  or  otherwise  use 


and  to  authorize  others  to  use  the  items 
for  Federal  Government  purposes. 

d.  Any  additional  specific  project 
requirements. 

3.  When  a  project  is  completed,  the 
awardee  must  submit  a  final  report.  As 
a  minimum,  the  report  must  contain  the 
following: 

a.  Identification  of  the  project 
director,  principal  investigator, 
cooperative  agreement  or  grant  number,  * 
awardee.  and  title  of  the  project. 

b.  Acknowledgment  ofthe  support 
received  &t)m  us  and  a  disclaimer  to  the 
effect  that  the  findings  do  not 
necessarily  reflect  the  opinions  or 
policies  of  HCFA. 

c.  An  executive  summary  (one  or  two 
pages)  that  provides  an  overview  of  the 
project  and  highlights  significant 
findings. 

d.  A  description  of  the  initial 
hypotheses,  objectives,  and  scope  of  the 
project. 

e.  An  explanation  of  the  study 
methodology. 

f.  A  discussion  of  significant  findings 
and  demonstration  or  research  results 
(and  the  implications  of  these  results,  if 
any).  In  the  final  report,  and  on  a 
semiannual  basis  during  the  course  of 
the  project,  the  awardee  must  provide  a 
list  and  copies  of  all  papers  presented 
and  of  all  articles,  reports,  and  other 
types  of  publications  that  result  firom 
the  project,  for  inclusion  in  a  subject 
bibliography  system  maintained  by 
ORD,  HCFA.  It  is  hirther  requested  that 
the  awardee  continue  to  provide  the 
updated  information  for  2  years  after  the 
project's  completion.  The  ORD 
"Author's  Guidelines  for  Cooperative 
Agreements,  Grants  and  Contracts" 
should  be  used  in  preparing  the  final 
report.  This  document  is  available  on 
request  from  the  ORD  Publications 
Coordinator,  room  l-C-9  Oak  Meadows 
Building,  6325  Security  Boulevard, 
Baltimore.  Maryland  21207-5187,  (410) 
966-6885. 

C.  Multiple  Applications 

The  applicant  must  indicate  when  the 
same  or  a  similar  application  is 
submitted  to  another  HHS  agency,  for 
example,  the  Social  Security 
Administration  or  one  of  the  Public 
Health  Service  programs. 

D.  Cooperative  Agreement  and  Grant 
Policies 

Projects  are  funded  through  a 
competitive  process  and  chosen  from 
among  the  applications  submitted  in 
response  to  this  announcement.  In  the 
case  of  demonstration  projects,  all  , 

awardees  are  expected  to  share  directly, 
in  the  costs  of  the  project.  Normally, 
this  sharing  must  be  at  least  5  percent 
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of  the  total  project  costs.  For  section 
1115(a)  of  the  Act  projects,  the  amount 
that  the  single  State  agency  will  be 
expected  to  provide  generally  must  be  at 
least  5  p)ercent  of  the  special  Federal 
project  funds. 

It,  following  review  of  a  proposed 
activity,  we  determine  that  a  research  or 
demonstration  project  presents  a  danger 
to  the  physical  or  mental  well-being  of 
a  participant  of  the  project,  Federal 
funds  will  not  be  made  available  for  that 
project  without  the  written  informed 
consent  of  each  participant.  Other 
policies,  including  responsibilities, 
awarding  and  payment  procedures, 
special  provisions,  and  assurances,  may 
be  found  in  45  CFR  parts  74  and  92. 

It  is  a  national  policy  to  place  a  fair 
share  of  purchases  with  small,  minority- 
owned,  and  woman-owned  business 
firms.  HHS  is  strongly  committed  to  the 
objectives  of  this  poUcy  and  encourages 
all  recipients  of  its  cooperative 
agreements  and  grants  to  take 
affirmative  steps  to  ensure  such  fairness; 
in  particular,  recipients  should  (1)  place 
small,  minority-owned,  and  woman- 
owned  business  firms  on  bidders' 
mailing  lists,  (2)  solicit  these  firms 
whenever  they  are  potential  sources  of 
supplies,  equipment,  construction,  or 
services,  (3)  where  feasible,  divide  total 
requirements  into  smaller  needs  and  set 
delivery  schedules  that  will  encourage 
{>articipation  by  these  firms,  and  (4)  use 
the  assistance  of  the  Minority  Business 
Development  Agency  of  the  Department 
of  Commerce,  the  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
HHS,  and  similar  available  State  and 
local  government  agencies. 

Vn.  Review  of  Applications 

An  independent  review  will  be 
conducted  by  apanel  of  not  less  than 
three  experts.  The  panel  v«ll  include 
experts  from  both  HHS  and  the  private 
sector.  There  will  be  at  least  one 
independent  review  panel  for  each 
priority  area.  An  ORD  chairperson  will 
coordinate  the  panel's  review  but  will 
not  vote.  The  chairperson  will  also 
prepare  the  panelists'  recommendations 
(siunmary  statement)  to  the  Director. 
ORD.  The  panelists'  recommendations 
will  contain  numerical  ratings  (based  on 
the  specified  rating  criteria),  ranking  of 
all  applications,  and  a  written 
assessment  of  each  application.  These 
will  be  summarized  in  a  ranking  and 
approval  list  and  in  a  matrix  that  will 
be  prepared  for  each  application.  When 
the  panelists  determine  that  an 
application  is  unrelated  to  the 
announced  funding  priorities, 
numerical  ratings  will  generally  not  be 
assig^ied  to  the  appUcation.  and  the 
appUcation  will  generally  not  be 


considered  for  funding.  Applicants  may 
request  in  writing  a  copy  of  the 
summary  statement  of  the  review  of 
their  application  after  they  have 
received  hpm  HCFA  the  letter 
announcing  approval  or  disapproval. 
Summary  Statements  will  be  made 
available  subject  to  the  applicable 
limitations  of  the  Freedom  of 
Informatio  i  Act  (5  U.S.C.  552).  the 
Federal  A(  visory  Committee  Act  (5 
U.S.C.  Apii.  2).  the  Privacy  Act  (5  U.S.C. 
552a).  and  45  CFR  parts  5, 5b,  and  11. 

Vm.  aosi  ig  Date  and  Time 

In  order  to  be  considered  under  this 
announcei  lent,  for  the  annual  funding 
cycles  for  Ts  1994. 1995,  and  1996.  a 
cooperativ  j  agreement  and  grant 
applicatioi  i,  as  described  in  sections  I 
and  III  of  t  lis  notice,  must  be  submitted 
to  HCFA  1^  March  24, 1994.  by 
February  7 .  1995.  or  by  February  6, 
1996.  resp  ctively.  Submissions  by 
facsimile  (FAX)  transmission  will  not  be 
accepted,  t  Applications  mailed  through 
the  U.S.  P<  stal  Service  or  a  commercial 
delivery  s(  rvice  will  be  "on  time"  if 
they  are  re  :»ived  on  or  before  the 
closing  da  e,  or  sent  on  or  before  the 
closing  da  e  and  received  in  time  for 
submissioi  i  to  the  independent  review 
group.  Applicants  are  cautioned  to 
request  a  legible  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  froln  the  commercial  carrier  or 
the  U.S.  Pdstal  Service.  Privately 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Applicatic^s  Uiat  do  not  meet  the  a^ve 
criteria  will  be  considered  late 
applicatiotts.  Those  submitting  late 
applications  will  be  notified  that  the 
applicatioas  were  not  considered  in  the 
current  competition. 

Authoritjl:  Sections  1110, 1115(a),  1875, 
1881(c)(7)  ahd  1881(f)  of  the  Social  Security 
Act  (42  U.S  C.  1310. 1315(8')  139511. 
1395n<cK7)  and  1395rr(f));  section  402  of  the 
Social  Secu  ity  Amendments  of  1967,  as 
amended  (4 1  U.S.C  1395b-l);  section  222(a) 
of  the  Socia  Security  Amendnients  of  1972. 
as  amende<|(42  U.S.C  1395-1  (note)). 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-84-a636;  FR-3S01-N-03] 

Notice  of  Fund  Availabtiity  for  HOPE 
for  Public  and  Indian  Housing 
Homeownership  Program  (HOPE  1); 
Amendment  to  1993  NOFA 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  amendment. 

^MMARY:  This  NOFA  Amendment 
decreases  the  amount  of  funds  made 
available  for  implementation  grants  for 
the  HOPE  for  Public  and  Indian  Housing 
Homeownership  Program  (HOPE  1)  due 
to  a  Congressional  rescission  of  funds. 
FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington,  DC  20410:  Gary  Van 
Buskirk,  Office  of  Resident  Initiatives, 
room  4112,  telephone  (202)  706-4233. 
To  provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-677-TDDY,  1-800- 
877-8339.  or  202-708-9300.  (Telephone 
ntunbers,  other  than  "800"  TDD 
numbers,  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  On  August 
2. 1993.  the  Department  published  a 
NOFA  announcing  the  availability  of 
$182,047,160  in  funding  for 
implementation  grants  for  the  HOPE  for 
PubUc  and  Indian  Housing 
Homeownership  Program  (HOPE  1)  (58 
FR  41126).  On  September  1. 1993  the 
Department  published  an  amendment  to ' 
the  NOFA  increasing  the  funding  being 
made  available  by  $24,000,000  from 
$182,047,160  to  $206,047,160  due  to  a 
reprogramming  action  (58  FR  46209). 
The  funds  were  appropriated  by  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriation 
Acts  for  fiscal  year  1992  (Pub.  L.  102- 
139,  approved  October  28, 1991)  and 
fiscal  year  1993  (Pub.  L.  102-389. 
approved  October  6. 1992).  In  its  Fiscal 
Year  1994  appropriations  bill  for  the 
Department  of  Housing  and  Urban 
Development.  Congress  rescinded 
$45,000,000  from  the  amounts 
remaining  available  for  the  HOPE  for 
Public  and  Indian  Housing 
Homeownership  program  under  the 
Department's  fiscal  year  1992 
appropriation  (Pub.  L.  102-139)  and 
$130,000,000  from  the  amounts 


remaining  available  under  the 
Department's  fiscal  year  1993 
appropriation  (Pub.  L.  102-389)  for  a 
total  rescission  of  $175,000,000  in  the 
arhotmt  of  funds  made  available  under 
the  previously  published  NOFA  and 
amendment.  Accordingly,  the  HOPE  1 
NOFA  pubhshed  on  August  2, 1993  and 
amended  on  September  1. 1993  is 
further  amended  to  decrease  the  amount 
available  from  $206,047,160  to 
$31,047,160. 

Dated:  January  6, 1994. 

Joseph  Shuldiner. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc  94-845  Filed  1-12-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  ef 
seq.): 

Applicant:  Konopacky 
Environmental.  Meridian,  ID.  PRT- 
785643. 

The  applicant  requests  a  permit  to 
take  (collect)  Utah  valvata  snail  (Valvata 
utahensis),  Banbury  Springs  limpet 
(Lanx  spp.),  Idaho  Spring  snail 
(Pyrguhpsis  idahoensis).  Bliss  Rapids 
snails  (Undescribed  hydrobiid  genus  k 
species),  and  Snake  River  Physa  snail 
[Physa  natricina)  to  determine  their 
presence  or  absence  in  the  Snake  River 
Drainage,  Idaho. 

Applicant:  San  Diego  Zoo,  San  Dieco, 
CA.  PRT-785441. 

The  applicant  requests  a  permit  to 
import  2  female  captive-bred  Persian 
fallow  deer  {Dama  dama 
mesopotamica)  from  the  Opel  Zoo, 
Kronberg,  Germany,  for  breeding 
purposes  to  enhance  the  survival  of  the 
species. 

Applicant:  Archie  Carr  Center  for  Sea 
Turtle  Research,  Gainesville,  FL,  PRT- 
724540. 

The  applicant  requests  a  permit  to 
imp<Ht  blood  and  tissue  samples  of  the 
following  sea  turtle  species  for  studies 
on  nutrition,  demography,  and  growth 
rates:  green  see  turtle  {Chelonia  mydas). 
Pacific  green  sea  turtle  (C.  m.  agpssiszi). 
loggertiead  sea  turtle  {Caretta  caretta), 
hawksbill  sea  turtle  [Eretmochelys 
imbticata),  olive  (Pacific)  ridley  sea 
turtle  [Lepidochelys  oUvacea),  Kemps' 


(Atlantic)  ridley  sea  turtle  {Lepidochelys 
kempii),  and  leatherback  sea  turtle 
(Dermochelys  coriacea).  Samples  will  be 
collected  throughout  the  turtles'  range 
and  the  live  turtles  vdll  be  released  at 
the  site  of  capture.  No  animals  will  be 
held  in  captivity. 

App7icanf.  Jardin  Zoologica  de  Puerto 
Rico,  Mayaguez,  PR.  PRT-784619. 

The  apphcant  requests  a  permit  to 
export  one  male  tiger  {Panthera  tigris)  to 
Parque  Zoologico  Nacional,  Dominican 
Republic,  for  breeding  purposes  to 
enhance  the  survival  of  the  species. 

App//canf;  E.T.  Trader,  Withams,  VA, 
PRT-785361. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  2  pairs 
of  captive-bred  Nene  geese  [Branta 
sandvicensis)  for  breeding  purposes  to 
enhance  the  survival  of  the  species. 

App/jconf;  National  Wildlife  Health 
Research  Center,  Madison,  WI,  PRT- 
783742. 

The  applicant  requests  a  permit  to 
import  sera  samples  from  captive- 
hatched  crane  species:  white-naped 
crane  (Crus  vipio),  manchurian  crane 
{.Grus  japonensis)  and  Siberian  white 
crane  {Grus  leucogeranus)  for  scientific 
research  on  inclusion  body  disease. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c),  Arfington,      . 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  January  7. 1994. 
Susan  JacolKeii, 

Acting  Chief  Branch  of  Permits.  Office  of 
Management  Authority. 
(FR  Doc.  94-814  Filed  1-12-94:  8:45  ami 
BILLING  CODC  431»4S-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  3242<] 

Laurinburg  Oil  Company— Merger 
Exemption— iauflnburg  and  Southern 
Railroad  Company,  et  al. 

Laurinburg  and  Southern  Raifroad 
Company  (LSR).»  Robeson  County 
Railroad  Corporation  (RCR).2  Yadkin 
Valley  Railroad  Company  (YVR).  and 
Nash  County  Railroad  Corporation 
(NCRC).  nonconnecting  rail  common 
carriers  vwthin  the  State  of  North 
Carolina,  have  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(3)  to 
merge  with  and  into  Laurinburg  Oil 
Company  (LOC).  a  North  Carolina 
corporation.  The  transaction  was  to  be 
consummated  December  31. 1993.  LSR. 
RCR.  YVR,  and  NCRC  are  jointly  owned 
with  LOC. 

The  proposed  transaction  is  within  a 
corporate  family  specifically  exempted 
under  section  1180.2(d)(3).  It  will  not 
result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family.  The  transaction's  purpose  is  to 
ensure  fair  and  equitable  treatment  of 
shareholders,  simplify  administrative 
and  financial  matters,  and  eliminate 
unnecessary  legal  entities  and  related 
costs. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
By. — Control-Brooklyn  Eastern  DisL. 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
by  any  time.  The  filing  of  a  petition  to 
revoke  wall  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn.  Suite  120. 1101  30th  Street.  NW.. 
Washington,  DC  20007. 

Decided:  January  6. 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Ir.. 
Secretary. 

(FR  Doc.  94-855  Filed  1-12-94;  8:45  am) 
BILLmQ  COOf  7Das-oi-» 


'  L5R  controls  two  inactive  railroad  carrien; 
Saltville  Railroad  Corpontioa  and  Franklin  County 
Railroad  Corporation.  Tha  tharw  of  stock  in  the  two 
companies  witi  be  assigned  to  Laurinburg  Oil 
Company  as  a  contribution  to  capital. 

>  A  division  of  RCR  operates  under  the  ttame  Red 
Springs  and  Northern  Railroad  CompaJly. 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  committee  code:  Special 
Emphasis  Panel  in  Advanced  Scientific 
Computing  (1185). 

Date  and  time:  February  4, 1994;  8:30  a.m. 
to  5  p.m. 

Place:  Room  380,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Michael  McCrath, 
Program  Director,  Centers  Program.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
room  1122,  Arlington,  VA  22230.  Telephone: 
(703)  306-1970. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
postdoctoral  research  proposals  as  part  of  the 
selection  process  for  awards. 

Beoson  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  10, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-832  Filed  1-12-94;  8:45  am] 

MLUNQ  COOC  75SS-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  (NSF)  announces  the 
following  two  meetings: 

Date  Sr  time:  January  31-February  2, 1994; 
8:30  a.m.  to  5  p.m. 

Place:  Room  370,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Contact  person:  Dr.  James  R.  Estes, 
Division  of  Environmental  Biology,  room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1483. 

Agenda:  To  review  and  evaluate  Survey 
and  Inventor>'  research  proposals  as  part  of 
tlie  selection  process  for  awards. 

Date  &  time:  February  2-4, 1994;  8:30  a.m. 
to  5  p.m. 

Pyoce:  Room  330,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Contact  person:  Dr.  Richard  F.  Dame, 
Division  of  Environmental  Biology.  National 
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Foundation,  4201  Wilson  Boulevard, 
,  VA  22230.  Telephone:  (703)  306- 


Ager  da:  To  review  and  evaluate 
Postdo(  toral  and  Midcareer  Research 
Fellowi  hip  proposals  as  part  of  the  selection 
proces!  for  awards. 

Type  of  meetings:  Closed. 
Purp  )se  of  meetings:  To  provide  advice 
and  rec  ^mmendations  concerning  support  for 
researc  i  proposals  submitted  to  the  NSF  for 
financi  il  suppK>rt. 

fleosi  >n  for  closing:  The  proposals  being 
reviewi  d  include  information  of  a 
proprie  '.aiy  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
and  personal  information 

ndividuals  associated  with  the 
s.  These  matters  are  exempt  under  5 
i52(c)  (4)  and  (6)  of  the  Government 
i  unshine  Act 


Rebicca^ 


:  January  10, 1994. 
Winkler. 
Commitee  Management  Officer. 
(FR  Do  .  94-833  Filed  1-12-94;  8:45  am) 

BILUNQ   X)OE  7SS6-01-M 


Spech  I  Emphasis  Panel  in  Chemistry; 
Meetir  g 

In  aqcordance  with  the  Federal 
AdvisQry  Committee  Act  (Pub.  L.  92- 
463,  a^  amended),  the  National  Science 
Found  ition  armounces  the  following 
meetir  g: 

Nam'  f 
Emph 


la  lis  I 


a.m.  to 

Plac( 

and  361 

Wilson 


Cont  \ct 


and  committee  code:  Special 
Panel  in  Chemistry  (1191). 
Datehnd  time:  February  17-18, 1994;  8 
>  p.m. 

:  Rooms  310,  310.2,  340,  360,  360.2, 
,  National  Science  Foundation,  4201 
Boulevard,  Arlington,  VA. 
Type  of  meeting:  Closed. 

person:  Dr.  Seymour  J.  Lapporte, 
Science  Foundation,  Division  of 
,  Office  of  Special  Projects,  4201 
Boulevard,  room  1050.  Arlington,  VA 
Telephone  (703)  306-1847. 
<se  of  meeting:  To  provide  advice  and 
ions  concerning  applications 
to  NSF  for  financial  support. 
'a:  To  review  and  evaluate 
ions  for  Postdoctoral  Fellowships  in 
as  part  of  the  selection  process  for 
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Feasbn  for  closing:  The  applications  being 
include  information  of  a 

or  confidential  nature,  including 
information;  financial  data,  such  as 
and  personal  information 

individuals  associated  with  the 
appliciions.  These  matters  are  exempt  under 
5  U.S.C .  552b(c),  (4)  and  (6)  of  the 
Govern  nent  in  the  Sunshine  Act. 

Date(  :  January  10, 1994. 
M.  Refa  !cca  Winkler. 
Commi  tee  Management  Officer. 
(FR  Do  -  94-834  Filed  1-12-94;  8:45  ami 

BILUNG  X>OE  759»-01-M 


Special  Emphasis  Panel  in  Mechanical 
and  Staictural  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  committee  code:  Special 
Emphasis  Panel  in  Mechanical  and  Struc^Jral 
Systems  (1205). 

Date  and  time:  February  3-4, 1994;  8:30 
a.m.  to  5  p.m. 

Place:  Room  340.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  meeting:  Qosed. 

Contact  person:  Dr.  John  B.  Scalzi,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230 
Telephone:  (703)  306-1361. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Beason  for  closing:  The  proposals  being 
reviewed  include  Information  of  a 
proprietary  or  confidential  natixre,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  10, 1994. 
M.  Rebecca  Winkkr, 
Committee  Management  Officer. 
IFR  Doc.  94-835  Filed  1-12-94;  8:45  am] 
BILUNO  CODE  7BS5-01-M 


Special  Emphasis  Panel  in  Mechanical 
and  Structural  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in 
Mechanical  and  Structural  Systems. 

Dote  and  time:  February  7-8, 1994;  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Conference  Rooms  380  and  390. 

Contact  person:  Dr.  Devendra  P.  Garg, 
Program  Director,  Dynamic  Systems  and 
Control,  Telephone:  (703)  306-1361. 

Type  of  meeting:  Qosed. 

Purpose  ofmeeting:To  provide  advice  and 
recommendations  concerning  unsolicited 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Mechanical  and 
Structural  Systems  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 


technical  infomation.  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  January^lO,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-836  Filed  1-12-94;  8:45  am) 

BH.L1NQ  CODE  755»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Postponement  of  Meeting 

A  meeting  of  the  61st  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
scheduled  to  be  held  on  Wednesday  and 
Thursday.  January  19  and  20, 1994,  in 
room  P-110.  7920  Norfolk  Avenue. 
Bethesda,  Maryland  has  been  postponed 
until  February  23  and  24, 1994.  Notice 
of  the  meeting  was  published  in  the 
Federal  Register  on  Thursday, 
December  23, 1993  (58  FR  68180). 

For  further  information  contact:  Mr. 
Richard  Major,  Chief,  Nuclear  Waste 
Branch,  (telephone:  301/492-8109) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 

Dated:  January  7, 1994. 
John  C  Hoyle, 

A  dvisory  Committee  Management  Officer. 
(FR  Doc.  94-839  Filed  1-12-94;  8:45  am) 

BiUJNQ  COOC  79W-*1-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Advanced  Boiling  Water  Reactors; 
Mooting 

The  ACRS  Subcommittee  on 
Advanced  Boiling  Water  Reactors  will 
hold  a  meeting  on  January  25  and  26, 
1994.  in  room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday,  January  25, 1994— «:30  a.m. 

until  the  conclusion  of  business 
Wednesday.  January  26, 1994 — 8:30 

a.m.  until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  the  NRC  staffs  Final  Safety 
Evaluation  Report  for  the  General 
Electric  Nuclear  Energy  (C^3^) 
Advanced  Boiling  Water  Reactor 
(ABWR)  design  and  related  matters.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 


Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Dunng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
viewsjegirding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review.  Representatives  of  GENE 
and  its  consultants  will  participate,  as 
appropriate. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportuinity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Dr.  Medhat  El- 
Zeftawy  (telephone  301/492-9901) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  January  7, 1994. 
Sam  Duraiswamy. 
Chief  Nuclear  Reactors  Branch. 
(FR  Doc  94-«40  Filed  1-12-94;  8:45  am] 

BHXMQ  COM  7SW-*1-M 

[General  License  10  CFR  150.20  EA  92- 
102] 

Modified  Confirmatory  Order; 
American  Testing  and  inspection.  Inc. 
Country  Club  Hills,  IL 

I 

American  Testing  and  Inspection,  Inc. 
(ATI),  was  formerly  holder  or  State  of 
Illinois  Byproduct  Material  License  No. 
01085-01  (License)  issued  on  January  8. 
1988.  The  License  authorized  the 
possession  and  use  of  sealed  sotuces  of 
iridium-192  in  industrial  radiographic 
exposure  devices  to  perform  licensed 
activities  within  the  State  of  Hhnois. 


Pursuant  to  10  CFR  150.20  and  its 
License,  ATI  was  airthorized  to  possess 
and  use  licensed  byproduct  materials  to 
perform  industrial  radiography  in  non- 
Agreement  States.  ATI's  License  expired 
on  August  31, 1992.  The  License  was 
transferred  to  McNDT  Leasing.  Inc  and 
amended  in  its  entirety  in  accordance 
with  letters  dated  August  31. 1992  and 
September  3, 1992. 

n 

An  inspection  by  the  Nuclear 
Regulatory  Commission  (NRC)  was 
conducted  on  February  12  through 
March  27. 1992,  of  ATI's  activities  that 
were  conducted  in  the  States  of  Indiana 
and  Michigan  (non-Agreement  States). 
Six  violations  were  identified,  including 

(1)  the  failure  to  file  NRC  Form  241  on 
174  days  in  1991  when  performing 
radiography  in  non-Agreement  States  in 
accordance  with  10  CFR  150.20(b)(1); 

(2)  performing  radiography  in  non- 
Agreement  States  on  more  than  180 
days  within  calendar  year  1991  in 
violation  of  10  CFR  150.20(b)(3):  and  (3) 
the  failure  of  ATI  to  have  a  qualified 
independent  organization  observe  ATI's 
radiographers  or  conduct  an  audit  of 
ATI's  radiation  safety  program  in 
violation  of  Section  IV.C.  of  an  Order 
Modifying  License  that  was  issued  by 
the  NRC  to  ATI  on  November  30. 1989. 

The  NRC  issued  Enforcement  Action 
(EA)  92-102  against  ATI  consisting  of  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty-$15,000 
(Notice)  dated  October  7, 1992.  Mr. 
Ronald  Preston,  formerly  President. 
ATI,  responded  on  November  30, 1992, 
to  the  Notice  admitting  the  violations, 
but  requesting  that  the  proposed  civil 
penalty  be  vacated  since  ATI  had  gone 
into  Chapter  7  bankruptcy  and  ceased 
industrial  radiography  operations.  The 
Notice  did  not  preclude  Mr.  Preston 
from  performing  radiography  under 
another  hcensee's  Agreement  State 
license  and.  pursuant  to  10  CFR  150.20, 
from  engaging  in  licensed  activities  in 
NRC  jurisdiction. 

A  Confirmatory  Order  was  issued  on 
March  24, 1993,  which  constituted 
settlement  of  the  dvil  penalty  proposed 
in  the  Notice.  In  that  Order,  ihe  civil 
penalty  was  withdrawn  on  the  basis  of 
Mr.  Preston's  inability  to  pay  the 
$15,000  civil  penalty  and  subsequent 
proposal  that  for  a  period  of  three  years, 
he.  ATI,  or  a  successor  entity  wherein 
Mr.  Preston  is  an  authorized  user, 
radiographer,  radiographer's  assistant. 
Radiation  Safiety  Officer,  an  Assistant 
Radiation  Safety  Officer,  an  officer,  or  a 
controlling  stockholder,  would  not 
apply  to  the  NRC  for  a  new  license,  nor 
would  Mr.  Preston.  ATI.  or  a  successor 
entity,  as  described  above,  engage  in 
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licensed  activities  within  NRC 
jurisdiction  for  that  same  period  of  time. 

IV 

The  Confirmatory  Order  was  executed 
on  March  24. 1993.  In  August  and 
September  1993,  Mr.  Preston  indicated 
a  financial  need  to  engage  in  hcensed 
activities;  however,  he  remained  unable 
to  pay  the  $15,000  civil  penalty. 
Specifically,  on  September  23, 1993,  Mr. 
Preston  contacted  Ms.  Patricia  A. 
Santiago  of  the  NRC  Office  of 
Enforcement,  and  indicated  he  was 
unable  to  obtain  a  loan  or  funds  and 
requested  that  he  be  permitted  to  work 
as  an  assistant  radiographer.  In  light  of 
the  fact  that  Mr.  Preston  has  recognized 
the  violations  that  led  to  the  previous 
enforcement  action,  and  Mr.  Preston's 
inability  to  pay  the  $15,000  civil  penalty 
and  need  to  earn  a  livelihood,  the  NRC 
has  reconsidered  its  previous  order,  and 
is  satisfied  that  with  the  protections 
afforded  by  the  supervision  provided  to 
an  assistant  radiographer,  the 
Confirmatory  Order  may  be  modified  as 
set  forth  below  consistent  with 
protection  of  the  public  health  and 
safety.  The  NRC  is  willing  to  modify  the 
Confirmatory  Order  to  permit  Mr. 
Preston  to  work  as  an  assistant 
radiographer,  with  the  addition  of 
certain  notice  requirements. 

V 

Accordingly,  pursuant  to  sections  81, 
161b.  161i.  186,  and  234  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202.  2.205.  and  10  CFR  parts  30,  34, 
and  150.  it  is  hereby  ordered,  stipulated 
and  agreed  between  the  NRC  and  Mr. 
Preston  as  follows: 

1.  Except  as  provided  in  paragraph  4 
below,  the  NRC  withdraws  the  civil 
penalty  of  $15,000  as  proposed  in  the 
Notice  dated  October  7, 1992  (EA  92- 
102); 

2.  UnUl  March  23. 1996,  Mr.  Preston. 
ATI,  or  any  successor  entity,  wherein 
Mr.  Preston  is  an  authorized  user, 
radiographer.  Radiation  Safety  Officer, 
an  Assistant  Radiation  Safety  Officer,  an 
officer,  or  a  controHing  stockholder,  will 
not  apply  to  the  NRC  for  a  new  license. 

3.  From  the  date  Mr.  Preston  signs 
this  Modified  Confirmatory  Order  until 
March  23, 1996,  Mr.  Preston  may  engage 
in  licensed  activities  within  NRC 
jurisdiction  only  as  an  assistant 
radiographer.  He  may  not  act  as  a 
radiographer,  supervisor,  or  Radiation 
Safety  Officer  withiihNRC  jurisdiction. 
If  Mr.  Preston  acts  as  an  assistant 
radiographer  within  NRC  jurisdiction 
during  this  period,  he  shall: 

a.  Notify  the  Regional  Administrator, 
NRC  Region  m,  799  Roosevelt  Road. 
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Glen  Ell  ,ti.  Illinois,  60137.  at  least  five 
days  pri  )r  to  his  being  employed  to 
perform  work  as  an  assistant 
radiogra  jher  within  NRC  jurisdiction. 
The  Not  ce  shall  include  the  name. 
address,  and  telephone  number  of  the 
NRC  or ,  \greement  State  licensee;  and 

b.  Pro  nde  a  copy  of  this  Modified 
Confirm  itory  Order  to  any  employer 
holding  either  an  NRC  license  or  an 
Agreem  mt  State  license  performing 
Hcenset  activities  in  NRC  jurisdiction, 
prior  to  nis  performing  work  for  that 
employ«  r  as  an  assistant  radiographer. 

4.  Not  ^withstanding  the  provisions  of 
paragra]  h  1,  above,  in  the  event  that  Mr. 
Preston,  ATI,  or  a  successor  entity 
violates  jaragraph  3  of  this  Section, 
then  the  civil  penalty  of  $15,000  will  be 
reinstat<  d  by  an  Order  Imposing  Civil 
Penalty  md  the  civil  penalty  of  $15,000 
will  be  <  ue  in  full  within  30  days  of  the 
date  oft  lat  Order  Imposing  Civil 
Penalty. 

5.  Mr.  Preston.  ATI,  and  any  successor 
entity  w  live  the  right  to  contest  this 
Modifier  I  Confirmatory  Order  in  any 
manner,  including  requesting  a  hearing 
on  this  i  jnended  Confirmatory  Order  or 
the  Ord(  r  Imposing  Civil  Penalty, 
should  (  ne  be  issued  as  provided  in 
paragraj  h  4  of  this  Section. 

•   For  th«  Nuclear  Regulatory  Cominission. 

Dated:  anuary  5, 1994. 
James  Litberman, 
Director,  Office  of  Enforcement. 

For  An  erican  Testing  and  Inspection,  Inc. 
and  Rona  id  Preston. 

Dated:  December  1, 1993. 

Ronald  F  reston. 

Former  P  esident,  American  Testing  and 
Inspectioii.  Inc. 


[FR  Doc. 
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[Docket  I  los.  50-390  50-391] 

Tenne«  «e  Valley  Authority,  Watts  Bar 
Nuclear  Plant,  Units  1  and  2 

Order 

Tenne  ssee  Valley  Authority  (the 
permitt*  e)  is  the  current  holder  of 
Construction  Permit  Nos.  CPPR-91  and 
CPPR-9 1,  issued  by  the  Atomic  Energy 
Commis  5ion  on  January  23, 1973,  for 
constru<  tion  of  the  Watts  Bar  Nuclear 
Plan,  Ui  its  1  and  2.  These  facilities  are 
currentl  f  under  construction  at  the 
permitt«  e's  site  on  the  west  branch  of 
the  Tennessee  River  approximately  50 
miles  n(^rtheast  of  Chattanooga, 
Tenness  ee. 

On  N<  vember  10, 1993,  the  Tennessee 
Valley  /  uthority  filed  a  request 
pursuan  t  to  10  CFR  50.55(b)  for  an 
extensic  a  of  the  completion  dates.  The 
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permittee  requested  this  extension  for 
Unit  1  because,  at  the  time  the  last 
extension  was  requested,  the  permittee 
could  only  make  a  best  estimate  of  the 
extra  time  needed  to  complete 
construction  and  modification,  and 
under-estimated.  Furthermore,  to  ensure 
that  Unit  1  has  been  properly 
constructed,  the  permittee  is  performing 
a  comprehensive  Preoperational  Testing 
Program,  instead  of  relying  on 
preoperational  test  results  obtained  a 
few  years  ago. 

The  permittee  requested  extension  for 
Unit  2  because  it  plans  to  complete  Unit 
2  only  after  Unit  1  enters  operation 
successfully. 

The  NRC  staff  has  concluded  that 
good  cause  has  been  shown  for  the 
delays,  the  extension  is  for  a  reasonable 
period,  and  that  this  action  involves  no 
significant  hazards  consideration,  the 
basis  for  which  are  set  forth  in  the  staffs 
evaluation. 

The  NRC  staff  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  which  was 
published  in  the  Federal  Register  on 
December  14, 1993. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
extending  the  construction  completion 
dates  will  have  no  significant  impact  on 
the  environment. 

The  applicant's  letter  dated  November 
10, 1993,  and  the  NRC  staffs  letter  and 
Safety  Evaluation  of  the  request  for 
extension  of  the  construction  permits, 
dated  December  14, 1993,  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Gelman  Building,  2120  L  Street.  NVV.. 
Washington,  DC  2C555  and  at  the 
Chattanooga-County  Library,  1001 
Broad  Street,  Chattanooga,  Tennessee 
37402. 

It  is  hereby  ordered  that  the  latest 
completion  dated  for  Construction 
Permit  No.  CPPR-91  is  extended  from 
December  31, 1993  to  December  31, 
1994  and  the  latest  completion  date  for 
Construction  Permit  No.  CPPR-92  is 
extended  from  June  30, 1997  to 
December  31, 1999. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Murley, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  94-841  Filed  1-12-94;  8:45  am) 
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POSTAL  RATE  COMMISSION 

[Docteat  No.  A94-0  and  Order  No.  1000] 

Notice  and  Order  Accepting  Appeal 
and  E8tat>lishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  lanuary  7. 1994. 

In  the  Matter  of:  Poland.  Maine  04273 
(Herbert  Bunker,  Petitioner)  Before 
Commissioners:  W.H.  "Trey"  LeBlanc  III, 
Vice  Chairman;  George  W.  Haley;  H.  Edward 
Quick.  )r.;  Wayne  A.  Schley. 

Docket  Number:  A94-6. 

Name  of  Affected  Post  Office:  Poland, 

Maine  04273. 
Namefs)  of  Petitionerfs):  Herbert 

Bunker. 
Type  of  Determination:  Closing. 
Date  of  Filing  of  Appeal  Papers:  January 

3. 1994. 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

3.  Economic  savings  (39  U.S.C 
404(b)(2)(D)). 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  End  that  the  Postal 

Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the 
January  3, 1994  filing  date  of  this  appeal 
(39  U.S.C  404(b)(5)).  In  the  interest  of 
expedition,  in  the  light  of  the  12(>-day 
decision  schedule,  the  Commission 
reserves  the  right  to  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioner.  The 
Commission  reserves  the  right  to  ask  the 
petitioner  for  more  information. 

If  the  Postal  Service  files  a  brief  or 
motion  to  dismiss  or  a  motion  to  affirm 
the  appeal,  the  Postal  Service  may 
incorporate  by  reference  any 
memoranda  it  previously  filed  in  this 
docket. 

The  Conunission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  January  18, 
1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 
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By  the  Commission. 
Quries  L.  aapp. 

Secretary. 

Appendix 

January  3, 1994 

Filing  of  Appeal  Letter 
lanuary  7. 1994 
Commission  Notice  and  Order  of  Filing  of 
Appeal 
lanuary  28, 1994 
Last  day  of  filing  of  petitions  to  intervene 
(see  39  CFR  3001.111(b)) 
February  7, 1994 
Petitioner's  Participant  Statement  or  Initial 
Brief  (see  39  CFR  3001 . 1 1 5  (a)  and  (b)) 
February  28, 1994 
Postal  Service's  Answering  Brief  (see  39 
CFR  3001.115(c)) 
March  15, 1994 
Petitioner's  Reply  Brief  should  the 
Petitioner  choose  to  file  one  (see  39  CFR 
3001.115(d)) 
March  22, 1994 
Deadline  for  motions  by  any  party 
requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  (see  39  CFR  3001.116) 
May  2, 1994 
Expiration  of  the  Commission's  120-day 
decisional  schedule  (see  39  U.S.C 
404(b)(5)) 

[FR  Doc.  94-826  Filed  1-12-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33442;  File  No.  SR-CBOE- 
93-49] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
inc.,  Relating  to  the  Listing  of  Options 
and  Long-Term  Options  on  the  CBOE 
Gaming  Index  and  Long-Term  Options 
on  a  Reduced-Value  Gaming  Index 

January  6, 1994. 
I.  Introduction 

On  October  27. 1993.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.2  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  index  options  on  the  CBOE 
Gaming  Index  ("Gaming  Index"  or 
"Index").  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 


November  18, 1993.3  No  comment 
letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

n.  Description  of  Proposal 

A.  General 

The  CBOE  proposes  to  list  and  trade 
options  on  the  CBOE  Gaming  Index,  an 
index  developed  by  the  CBOE.  The 
CBOE  also  proposes  to  list  either  long- 
term  options  on  the  full-value  Index  or 
long-term  options  on  a  reduced-value 
Index  that  will  be  computed  at  one- 
tenth  of  the  value  of  the  Gaming  Index 
("Gaming  LEAPS"  or  "hidex  LEAPS").* 
Gaming  LEAPS  will  trade  independent 
of  and  in  addition  to  regular  Gaming 
Index  options  traded  on  the  Exchange.' 

B.  Composition  of  the  Index 

The  Index  is  based  on  fifteen  gaming 
industry  stocks.  Eight  of  those  stocks 
currently  trade  on  the  New  York  Stock 
Exchange,  hic.  ("NYSE"),  and  seven 
currently  trade  through  the  facilities  of 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ").6  The  hidex  is  price- 
weighted  and  will  be  calculated  on  a 
real-time  basis  using  last  sale  prices. 

As  of  December  31. 1993.  the  Index 
was  at  244.52.  As  of  October  20. 1993. 
the  market  capitalizations  of  the 
individual  stocks  in  the  Index  ranged 
ftx)m  a  high  of  $5.08  billion  to  a  low  of 
$137,123  million,  with  the  mean  and 
median  being  $1,305  billion  and  $447.6 
million,  respectively.  The  market 
capitalization  of  all  the  stocks  in  the 
Index  was  $19,581  billion.  The  total 
number  of  shares  outstanding  for  the 
stocks  in  the  Index  ranged  from  a  high 
of  122.571  million  shares  to  a  low  of 
9.066  million  shares.  The  average  price 


M5U.S.C78^)(l)(19ee). 
M7  CFR  240.19l>-4  (1992). 


'  See  Securities  Exchange  Act  Release  No.  33173 
{November  9.  1993).  58  FR  60889  (November  18. 
1993). 

*  LEAPS  is  an  acronym  for  Long-Term  Equity 
Anticipation  Securities.  LEAPS  are  long-term  index 
option  series  that  expire  from  twelve  to  thirty-six 
months  from  their  dale  of  issuance.  See  CBOE  Rule 
24.9n))(l). 

»  According  to  (he  CBOE.  the  S4P  Ciaming  Index 
represents  a  segment  of  the  U.S.  equity  market  that 
is  not  currently  represented  in  the  derivative 
markets  and.  as  such,  the  CBOE  concludes,  should 
offer  investors  a  low-cost  means  to  achieve 
diversiflcation  of  their  portfolios  toward  or  away 
frt)m  the  gaming  industry.  The  CBOE  believes  the 
Index  will  provide  retail  and  institutional  investors 
with  a  means  to  benePit  from  their  forecasts  of  that 
industry's  mariei  performance.  Options  on  the 
Index  also  can  be  utilized  by  portfolio  managers 
and  investors  to  provide  a  performance  measure 
and  evaluation  guide  for  passively  or  actively 
managed  gaming  industry  funds,  as  vi-ell  as  a  means 
of  hedging  the  risks  of  investing  in  the  gaming 
industry. 

•  All  seven  NASDAQ  component  Hocks  are 
currently  qualified  for  and  traded  on  the  NASDAQ 
National  Market. 


per  share  of  the  stocks  in  the  Index,  for 
a  six-month  period  between  April  1  and 
September  30, 1993,  ranged  from  a  high 
of  $56.15  to  a  low  of  S7.92.  In  addition, 
the  average  daily  trading  volume  of  the 
stocks  in  the  index,  for  the  same  six- 
month  period,  rarged  from  a  high  of 
1,099^78  shares  per  day  to  a  low  of 
93,627  shares  per  day.  with  the  mean 
and  median  being  384.389  and  351.635 
shares,  respectively.  Lastly,  no  one  stock 
comprised  more  than  16.19%  of  the 
Index's  total  value  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounted  for  55.51%  of  the 
Index's  value.  The  percentage  weighting 
of  the  lowest  weighted  stock  was  1.57% 
of  the  Index  and  the  percentage 
weighting  of  the  five  smallest  issues  in 
the  Index  accounted  for  16.28%  of  the 
Indexs  \alue. 

C.  Maintenance 

The  Index  wiil  be  maintained  by  the 
CBOE  The  CBOE  may  change  the 
composition  of  the  Index  at  any  time  to 
reflect  the  conditions  in  the  gaming 
industry.  If  it  betx)rnes  nece«->ary  to 
replace  r.  .stock  in  the  Index,  the 
Exchange  represents  that  it  will  make 
every  elfort  to  add  new  stocks  that  are 
representative  of  the  jarring  industry 
and  will  take  into  acr.ount  a  stock's 
capitalization,  liquidity,  volatility,  and 
name  recognition.  Further,  stocks  may 
be  replaced  in  the  event  of  certain 
corporate  events,  such  as  takeovers  or 
mergers,  that  change  the  nature  of  the 
security.  If,  however,  the  Exchange 
determines  to  increase  the  nimiber  of 
Index  component  stocks  to  greater  than 
twenty  or  reduce  the  number  of  Index 
component  stocks  to  fewer  than  ten.  the 
proposal  provides  that  the  CBOE  will 
submit  a  rule  filing  with  the 
Commission  pursuant  to  Section  19(b) 
of  the  Act.  In  addition,  in  choosing 
replacement  stocks  for  the  bidex,  the 
CBOE  will  be  required  to  ensure  that  at 
least  90%  of  the  weight  of  the  Index 
continues  to  be  made  up  of  stocks  that 
are  eligible  for  standardized  options 
trading. ' 

D.  ApplicobiUty  of  CBOE  Rules 
Regarding  Index  Options 

Except  as  modified  by  this  order,  the 
rules  in  Chapter  XXTV  of  the  CBOE 
Rules  will  be  applicable  to  Gaming 
Index  options.  Those  rules  address, 
among  other  things,  the  applicable 
position  and  exercise  limits,  policies 
regarding  trading  halts  and  suspensions, 
and  margin  treatment  for  both  broad  and 
narrow-based  index  options. 


E.  Cole  ilation  of  the  Index 

The  I IBOE  Gaming  Index  is  a  price- 
weight(  d  index  and  reflects  changes  in 
the  pri(  es  of  the  Index  component 
stocks  1  elative  to  the  Index's  base  date. 
Specifi  :ally,  the  Index  value  is 
calcula  ed  by  adding  the  prices  of  the 
compoi  Lent  stocks  and  them  dividing 
this  su]  imation  by  a  divisor  that  is 
equal  t(  i  the  number  of  stocks  in  the 
Index  t )  get  the  average  price.  To 
mainta  n  the  continuity  of  the  Index,  the 
divisor  will  be  adjusted  to  reflect  non- 
market  changes  In  the  prices  of  the 
compoi  lent  securities  as  well  as  changes 
in  the  c  omposition  of  the  Index. 
Change  i  which  may  result  in  divisor 
adjustn  ents  include,  but  are  not  limited 
to,  stoc  :  splits  and  dividends,  spin-offs, 
certain  rights  issuances,  and  mergers 
and  ac(  uisitions. 

The   :idex  will  be  calculated 
contini  ously  and  wiil  be  disseminated 
to  the  C  options  Price  Reporting 
Authority  ("OPRA")  every  fifteen 
secondi  by  the  CBOE,  based  on  the  last- 
sale  pri  »s  of  the  component  stocks.  • 
OPRA,  n  turn,  will  disseminate  the 
Index  V  ilue  to  other  financial  vendors 
such  as  Reuters.  Telerate,  and  Quotron. 

The  '.  idex  value  for  purposes  of 
settling  outstanding  Index  options 
contrac  :s  upon  expiration  will  be 
calcula  ed  based  upon  the  regular  way 
openin  ;  sale  prices  for  each  of  the 
Index's  component  stocks  in  their 
primar  market  on  the  last  trading  day 
prior  tc  expiration.  In  the  case  of 
securiti  Bs  traded  on  and  trough  the 
NASDi*  Q  National  Market,  the  first 
reporte  i  sale  price  will  be  used.  Once 
all  of  tl  e  component  stocks  have 
opened  the  value  of  the  Index  will  be 
deterro  ned  and  that  value  will  be  used 
as  the  f  nal  settlement  value  for  expiring 
Index  u  jtions  contracts.  If  any  of  the 
compoi  ent  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expirat  on,  then  the  prior  trading  day's 
(i.e.,  Ti.  ursday's)  last  sale  price  will  be 
used  in  the  Index  calculation.  In  this 
regard,  before  deciding  to  use 
Thursd  ly's  closing  value  of  a 
compoi  ent  stock  for  purposes  of 
determ  ning  the  settlement  value  of  the 
Index,  I  he  CBOE  will  wait  until  the  end 
of  the  t  ading  day  on  expiration 
Friday. ' 

F.  Cont  act  SpecificatJons 

The   roposed  options  on  the  Index 
will  be  lash-settled,  European-style 
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•  For  pi  rposes  of  th«  daily  dissemliMtton  of  the 
Index  val  le.  if  a  stock  included  In  tbe  Index  has 
not  open*  d  for  trading,  the  CBOE  will  u«e  the 
closing  v(  tue  of  that  stock  on  the  prior  trading  day 
when  call  ulating  the  value  of  the  Index,  until  ti>e 
stock  ope  IS  for  trading. 

•W. 


options.  10  Standard  options  trading 
hours  (8:30  a.m.  to  3:10  p.m.)  Central 
Standard  time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
$5.00  for  full-value  Index  options  with 
a  duration  of  one  year  or  less  to 
expiration.  "  In  addition,  pursuant  to 
CBOE  Rule  24.9,  there  will  be  six 
expiration  months  outstanding  at  any 
given  time.  Specifically,  there  will  be 
three  expiration  months  from  the 
MartJi,  June.  September,  and  December 
cycle  plus  three  additional  near-term 
months  so  that  the  two  nearest  term 
months  will  always  be  available.  As 
described  in  more  detail  below,  the 
Exchange  also  Intends  to  list  several 
Index  LEL\P  series  that  expire  from 
twelve  to  thirty-six  months  from  the 
date  of  issuance. 

Lastly,  the  options  on  the  Index  will 
expire  on  the  Saturday  following  tbe 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  Accordingly, 
since  options  on  the  Index  wiil  settle 
based  upon  opening  prices  of  the 
component  stocks  on  the  last  trading 
day  before  expiration  (normally  a 
Friday),  the  last  trading  day  for  an 
expiring  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expiration 
(normally  a  Thursday). 

G.  Listing  of  Long-Term  Options  on  the 
FuII-Vdue  or  Reduced-Value  Gaining 
Index 

The  proposal  provides  that  the 
Exchange  may  list  long-term  Index 
options  that  expire  from  12  to  36 
months  from  listing  on  the  full-value 
Gaming  Index  or  a  reduced-value 
Gaming  Index  that  will  be  computed  at 
one-tenth  the  value  of  the  full-value 
Index.  Existing  Exchange  requirements 
applicable  to  full-value  and  reduced- 
value  LEAPS  will  apply  to  full-value 
and  reduced-value  Index  LEAPS." 
Also,  the  current  and  closing  Lndex 
value  for  reduced-value  Gaming  LEAPS 
will  be  computed  by  dividing  the  value 
of  the  full-value  Index  by  10  and 
rounding  the  resulting  figure  to  the 
nearest  one-hundredth.  For  example,  a 
Index  value  of  185  185.46  would  be 
18,55  for  the  Index  LEAPS  and  185.43 
would  become  18.54.  The  reduced- value 
Index  LEAPS  will  have  a  European-style 
exercise  and  will  be  subject  to  the  same 
rules  that  govern  the  trading  of  all  the 
Exchange's  index  options,  including 
sales  practice  rules,  margin 


^o.^  European-Style  option  can  be  exercised  only 
during  a  speclRed  period  before  the  option  expires. 

'  >  For  a  description  of  the  strike  piica  IntervaU  for 
reduced-value  Index  options  and  long-term  Index 
options.  See  Section  C,  infra. 

"  See  CSOE  Rule  24.90)1 


requirements  and  floor  trading 
procedures.  The  strike  price  interval  for 
the  reduced-value  Index  LEAPS  will  be 
no  less  than  $2.50  instead  of  $5.00. 

H.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Because  the  Index  is  classified  as  an 
Industry  Index  under  CBOE  rules. 
Exchange  rules  that  are  applicable  to  the 
trading  of  options  on  narrow-based 
indexes  will  apply  to  the  trading  of 
Gaming  Index  options  and  Gaming 
Index  LEAPS.  Specifically,  Exchange 
rules  governing  margin  requirements," 
position  and  exercise  limits,'*  and 
trading  halt  procedures »» that  are 
applicable  to  the  trading  of  narrow- 
based  index  options  will  apply  to 
options  traded  on  the  Index.  The 
proposal  further  provides  that,  for 
purposes  of  determining  whether  a 
given  position  in  reduced-value  Index 
options  complies  with  applicable 
position  and  exercise  limits,  positions 
in  reduced-value  Index  options  will  be 
aggregated  with  positions  in  the  full- 
value  Index  options.  For  these  purposes, 
tend  reduced-value  contracts  will  equal 
one  full-value  contract  for  purposes  of 
aggregating  these  positions. 

/.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  full-value 
and  reduced-value  Index  options.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
securities.  Further,  the  Intermarket 
Surveillance  Group  Agreement,  dated 
July  14, 1983,  as  amended  on  January 
29, 1990.  vdll  be  applicable  to  the 
trading  of  options  on  the  Index,  le 


>  3  Pursuant  to  CBOE  Rule  24.11.  the  nurgin 
requirements  for  the  Index  options  will  be:  (1)  For 
short  options  positions,  100%  of  the  current  market 
value  of  the  options  contract  plus  20%  of  the 
underlying  aggregate  Index  value,  less  any  out-of- 
the-money  amount,  with  a  minimum  requirement  of 
the  options  pnmium  plus  10%  of  tbe  underlying 
Index  value:  and  (2)  for  long  term  options  positions. 
100%  of  the  options  premium  paid. 

«  Pursuant  to  CBOE  Rules  24.4A  and  24.S. 
respectively,  tbe  position  and  exercise  limits  for  the 
Index  options  will  be  6,000  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  24.4A  and 
24.5  that  a  lower  limit  Is  warranted. 

"  Pursuant  to  CBOE  Rule  24.7.  the  trading  on  the 
CBOE  of  Index  options  may  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index  value  are  halted  or  suspended. 

'sISC  was  formed  on  July  14, 1963  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intennarket  Surveillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 


m.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).'' 
Specifically,  the  Commission  finds  that 
the  trading  of  Gaming  Index  options, 
including  full-value  and  reduced-value 
Index  LEAPS,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associated  with  securities  in 
the  gaming  industry. i8  The  trading  of 
options  on  the  Gaming  Index,  including 
full-value  and  reduced-value  LEAPS  on 
the  Index,  however,  raises  several 
concerns,  namely  issues  related  to  index 
design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  CBOE 
adequately  has  addressed  these 
concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the 
Gaming  Index  and  reduced-value 
Gaming  Index  are  narrow-based  indices. 
The  Gaming  Index  is  comprised  of  only 
fifteen  stocks,  all  of  which  are  within 
one  industry — the  gaming  industry.  In 
addition,  the  basic  character  of  the 
reduced-value  Gaming  Index,  which  is 
comprised  of  the  same  component 
securities  as  the  Gaming  Index  and 
calculated  by  dividing  the  Gaming 


See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29,  1990. 

«'15U.S.C78f(b)(5)(1988). 

'•Pursuant  to  Seaion  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  Instrument  is 
in  the  pubic  interest.  Such  a  flnding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
beneflts  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  tbe  Gaming  Index  will  provide 
investors  with  a  hedging  vehicle  that  should  reflect 
the  overall  movement  of  the  stocks  comprising  the 
gaming  industry  in  the  U.S.  stock  markets.  The 
Commission  also  believes  that  these  Index  options 
will  provide  investors  with  a  means  by  which  to 
make  investment  decisions  in  the  gaming  industry 
sector  of  the  U.S  stock  markets,  allowing  them  to 
establish  positions  or  Increase  existing  positions  in 
such  markets  in  a  cost  effective  manner.  Moreover, 
tbe  Commission  l>elieves  that  the  reduced-value 
Index  LEAPS,  that  will  be  traded  on  an  index 
computed  at  one-tenth  the  value  of  the  Gaming 
Index,  will  serve  the  needs  of  retail  investors  by 
providing  them  with  the  opportunity  to  use  a  long- 
term  option  to  hedge  their  portfolios  from  long-term 
market  moves  at  a  reduced  cost. 


Index  value  by  ten,  is  essentially 
identical  to  the  Gaming  Index.  i» 
Accordifigly,  the  Commission  believes  it 
is  appropriate  for  the  CBOE  to  apply  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  Index 
options.  20 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  overwhelming 
majority  of  the  stocks  that  comprise  the 
Index  are  actively  traded,  with  a  mean 
and  median  average  daily  trading 
volume  of  384.389  and  351,635  shares, 
respectively. »»  Second,  the  market 
capitalizations  of  the  stocks  in  the  Index 
are  very  large,  ranging  from  a  high  of 
$5.08  billion  to  a  low  of  $37,123  million 
as  of  October  20. 1993.  with  the  mean 
and  median  being  $1,305  billion  and 
$447,566  million,  respectively.  Third, 
although  the  Index  is  only  comprised  of 
fifteen  component  stocks,  no  one 
particular  stock  or  group  of  stocks 
dominates  the  Index.  Specifically,  no 
one  stock  comprises  more  than  16.19% 
of  the  Index's  total  value  and  the 
percentage  weighting  of  the  three  largest 
issues  in  the  Index  accounting  for 
37,75%  of  the  Index's  value.  Fourth,  all 
fifteen  stocks  in^the  Index  currently  are 
eligible  for  options  trading.  22  The 
proposed  CBOE  maintenance 
requirement  that  90%  of  the  weighting 
of  the  Index  be  comprised  of  stocks  that 
are  eligible  for  options  trading  will 
ensure  that  the  Index  is  almost 
completely  comprised  of  options 
eligible  stocks.  Fifth,  if  the  CBOE 
increases  the  number  of  component 
stocks  to  more  than  twenty  or  decreases 
that  number  to  less  than  ten,  the  CBOE 
will  be  required  to  seek  Commission 
approval  pursuant  to  Section  19(b)(2)  of 
the  Act  before  listing  new  strike  pripe  or 
expiration  month  series  of  Gaming 


'•See  generally  Securities  Exchange  Act  Release 
No.  29994  (November  26. 1991).  56  FR  63536 
(December  4. 1991)  (order  designating  the  PSE 
Technology  Index  as  a  broad -based  index  rather 
than  a  narrow-based  index). 

>oSee  supra  notes  13  through  15.  and  a 
accompanying  text. 

'<  In  addition,  for  tbe  six-month  period  between 
April  1  and  September  30, 1993.  all  of  the 
companies  comprising  the  Index  had  an  average 
daily  trading  volume  greater  than  93,627  shares  per 
day. 

"The  CBOE's  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  things,  meet  the  following  requirements:  (1) 
The  public  float  must  be  at  least  7.000,000:  (2)  there 
must  be  a  minimum  of  2,000  stockholders:  (3) 
trading  volume  must  have  been  at  least  2.4  million 
over  the  preceding  twelve  months:  and  (4)  the 
market  price  must  have  been  at  least  $7.50  (or  a 
majority  of  the  business  days  during  the  preceding 
three  calendar  months.  See  CBOE  Rule  5.3. 
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Index  options.  This  will  help  protect 
against  material  changes  in  the 
composition  and  design  of  the  Index 
that  might  adversely  affect  the  CBOE's 
obligations  to  protect  investors  and  to 
maintain  fair  and  orderly  markets  in 
Gaming  Index  options.  Finally,  the 
Commission  believes  that  the  expense  of 
attempting  to  manipulate  the  value  of 
the  Gaming  Index  in  any  signiHcant  way 
through  trading  in  component  stocks  (or 
options  on  those  stocks)  coupled  with, 
as  discussed  below,  existing 
mechanisms  to  monitor  trading  activity 
in  those  securities,  vtrill  help  deter  such 
illegal  activity. 

B.  Customer  Protection 

The  Commission  beheves  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Gaming 
Index  options  (including  full-value  and 
reduced-value  Gaming  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  The  special 
risks  of  options  are  disclosed  to  pubUc 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  CBOE,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  Gaming  Index  options  and 
Gaming  Index  LEAPS. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange{s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.  23  in  this  regard,  the 
C30E.  NYSE,  and  NASD  are  all 
meml>ers  of  the  Intennarket 


»' Securities  Exchange  Act  Release  Na  31243 
(September  28. 1992),  57  FR  45*49  (October  5. 
1992). 
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Surve  llance  Group  ("ISC"),  which 
provi(  es  for  the  exchange  of  all 
neces  ary  surveillance  information. " 

D.  Mc  rket  Impact 

Tht  Commission  believes  that  the 
listinj  and  trading  of  Gaming  Index 
optioi  ,s,  including  full-value  and 
reduc  Kl-value  Index  LEAPS  on  the 
CBOE  will  not  adversely  impact  the 
undei  ying  securities  markets.^s  First,  as 
descr  jed  above,  for  the  most  part,  no 
one  si  ock  or  group  of  stocks  dominates 
the  In  iex.  Second,  because  90%  of  the 
nume  ical  value  of  the  Index  must  be 
accou  ited  for  by  stocks  that  meet  the 
optioi  IS  listing  standards,  the 
comp  ment  securities  generally  will  be 

y-traded,  highly-capitalized 
stocki.2»  Third,  the  pKwition  and 
exercise  limits  applicable  to  Index 
options  and  Index  LEAPS  will  senre  to 
lize  potential  manipulation  and 
markm  impact  concerns.  Fourth,  the  risk 
to  inv  jstors  of  contra-party  non- 
perfoi  mance  will  be  minimized  because 
the  In  Jex  options  and  Index  LEAPS  will 
be  issued  and  guaranteed  by  the  Options 
Clearihg  Corporation  just  like  any  other 
standardized  option  traded  in  the 
Unite  i  States. 

Las  ly,  the  Commission  believes  that 
setllii  g  expiring  Gaming  Index  options 
(incli|aing  full-value  and  reduced-value 
Index  LEAPS)  based  on  the  opening 
prices  of  component  securities  is 
consii  tent  with  the  Act.  As  noted  in 
other  3>ntexts,  valuing  options  for 
exerc  se  settlement  on  expiration  based 
on  op  ming  prices  rather  tiiaa  closing 


»S«  oote  1ft.  supra.  Although  the  Index 
currently  does  not  contain  ADRa,  the  proposal 
provid*  that  the  Index  could  contain  AORa 
representing  gaining  industry  stocks.  If  the 
ccKTiposilion  of  the  Index  would  change  so  that 
greater  than  20%  of  the  Index  was  represented  by 
ADRs  whose  underlying  securities  were  not  sub)ect 
to  a  coniprebensive  surveillance  sharing 
arrange  iient,  then  it  would  be  difficult  for  the 
Commi  ision  to  reach  the  conclusions  reached  in 
this  ore  er  and  the  Commission  would  have  to 
delerm  ne  whether  it  would  be  suitable  to  continue 
to  tradt  options  on  the  Ind«c.  The  CSOE  should, 
accord!  igly.  notify  the  Conunlssion  immediately  if 
more  tl  »n  twenty  percent  of  the  numerical  value  of 
the  Ind  rx  Is  represented  by  ADRs  whose  underlying 
securitl  it  are  not  subject  to  a  comprehensive 
surveil  unce  sharing  agreement.  Such  a  change  in 
the  con  position  of  the  Index  niey  warrant  the 
suhmis  ion  of  a  rule  filing  pursuant  to  Section  19 
under  t  le  Act. 

»» In    ddltlon,  the  CBOE  has  represented  that  the 
CBOE  8  nd  the  Options  Price  Reporting  Authority 
(■  GPRV  ■■)  have  the  necessary  systems  cap^tcily  to 
suppor  those  new  series  of  index  options  that 
would   esuh  from  the  introduction  of  Index  options 
and  In(  bx  LEAPS.  S«e  letter  from  Nancy  L  Nieisea, 
As&ista  It  Corporate  Secretary,  CBOE,  to  Sharon 
Lawsoc .  Assistant  Direaor.  Division  of  Market 
Regulal  ion.  SEC.  dated  October  26. 1993.  and 
memor  ndum  from  )oe  Corrigan,  Executive 
Directo  .  OPRA.  to  Eileen  Smith,  CBOE.  dated 
Octob«  22.1993. 

">$«  note  22,  supra. 
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prices  may  help  reduce  adverse  eH'ects 
on  markets  for  securities  underlying 
options  on  the  Index.27 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,28  that  the 
proposed  rule  change  (SR-CBOE-93- 
49)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^9 

Margaret  H.  McFarland,  - 

Deputy  Secretary. 

IFR  Doc.  94-S77  Filed  1-12-94;  8:45  ami 
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(Reieasa  No.  34-33430;  File  No.  SR-C80E- 
»3-«1] 

SeH-RegulatOfy  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  an  Extension  of  the 
Modified  Trading  System  Pilot 
Program 

January  5, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1).  noUce  is 
hereby  given  that  on  November  24, 
1993,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  H  below,  which  Items  have 
been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  extend  its 
Modified  Trading  System  pilot  program 
until  November  30. 1994.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

In  hs  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receiv«l  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 


2'  See  Securities  Exchange  Act  Release  Na  30944 
Ouly  21. 1992).  57  FR  33376  Quly  28. 1992). 

»15U.S.C78s(bM2)(19e«). 

» 17  CFR  20a3O-3(aXl2)  (1993). 


prepared  summaries,  set  fMtb  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Hegulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule    ' 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  operation  of  the 
Exchange's  \fodified  Trading  System 
pilot  program  ("MTS Pilot  Program"  or 
Pilot  Program ').!  Under  Exchange  Rule 
8.80(a),  the  MTS  Pilot  has  been 
authorized  by  the  Commission  to 
operate  through  September  22, 1993.2 
The  proposed  rule  change  would  revise 
Exchange  Rule  8.80(a)  to  extend  the 
MTS  Pilot  Program  until  November  30, 
1994. 

The  Exchange's  MTS  Pilot  Program 
permits  the  CBOE  to  assign  a  Designated 
Primary  Market  Maker  ("DPM")  for 
options  cla.sses.  Under  the  Pilot 
Program,  members  appointed  as  DPMs 
assume  responsibilities  and  acquire 
rights  in  their  appointed  options  classed 
beyond  the  obligations  and  rights  of 
other  market  makers  that  trade  in  the 
same  options  class.  Specifically,  in 
addition  to  the  normal  obligations  of  a 
markot  maker,  the  DPM  assumes 
additional  obligations  designed  to 
strengthen  the  maritet  making  in  the 
designated  options  class,  such  as  (1) 
assuring  that  di««minaJed  market 
quotations  are  accurate;  (2)  being 
present  at  the  training  post  throughout 
every  business  day;  (3)  resohm:g  trading 
disputes,  subject  to  Floor  Official 
review;  and  (4)  participating  at  all  times 
in  any  automated  execubon  system 
which  may  be  open  in  appointed 
options  classes.3 

When  the  Conunission  last  extended 
the  MTS  Pilot  Program  in  1991,  the 
Commission  stated  that  prior  to  granting 
pormaneiit  approval  or  a  further 
extension  of  the  Pilot  Program.  Lhe 
Exchange  would  have  to  submit  a  repcrt 
oisctissing  various  aspecis  of  the  Pilot 
Program.4  As  a  result,  in  connection 


'  1  hr  MTS  was  origi-ially  approved  by  the 
Conunission  in  1987  as  a  two-v-ear  pilot  progiajn. 
hee  Seiuntias  Exchange  Act  Reibase  No.  2-l<)34 
(Seplpmber  22,  19tr7|.  52  FR  345122  (S«>prRraber  2% 
1987). 

»Se«  Sec-jrltias  Exctan(?«  Act  RelMse  Ni)».  27167 
(A.igjst  22.  1980).  54  FR  15960  (Aagast  30.  19d*) 
(exl.-'nding  K4TS  Pilot  Program  until  S«pt«nt«r  22. 
It^T);  and  29935  fNovember  13.  19911,  56  FK  58595 
(N^  vCTnber  20. 1991)  (extending  MTS  Pile*  Program 
un:  1  .September  22, 19S3)  fExchange  Ad  Rfkaaee 
No.  2'1933"). 

'  6ee  Exchange  Rule  8.ao{c] 

*  Specirically,  the  Exchange  was  to  submit  a 
report  addressing:  (1)  whether  there  have  been  any 
complaints  regarding  the  operation  of  the  PtloJ 
Pro-am;  (2)  whether  the  CBOE  has  takaa  any 
disciplinary  or  perfocmasc*  action  gainst  any 


with  this  filing,  the  CBOE  ha«  fited  such 
a  report  with  the  Commission  ("MTS 
Report").*  The  central  findings  stated  by 
the  Exchange  in  the  MTS  Report  are 
that:  (1)  No  complaints  have  been 
lodged  with  the  Exchange  concerning 
the  operation  of  the  Pilot  Program;  (2) 
no  disciplinary  or  performance  action 
has  been  taken  against  any  Exchange 
member  due  to  the  operation  of  the  Pilot 
Program;  (3)  since  its  inception,  use  of 
the  Pilot  Program  by  membe.-s  has 
consistently  increased  in  terms  of  the 
number  of  DPMs,  the  number  of  options 
classes  assigned  to  DPMs,  and  the 
aggi^ate  average  daily  trading  volume 
associated  with  options  classes  assigned 
to  DPMs;  and  (4)  objective  and 
subjective  surveys  of  members 
conducted  by  the  Exchange's  research 
department  have  consistently  sbovra 
that  options  classes  assigned  to  DPMs 
are  characteristi/ed  by  narrower  bid/ask 
spreads  than  other  options  classes  fisted 
on  the  Exchange.^ 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  genera!  and  furthers 
the  objectives  of  Section  6Cb)(5)  of  the 
Act  in  particular  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  and  perfect  the  mechanism  of 
a  free  and  open  market.  Specifically,  the 
Exchange  believes  that  the  proposed 
rule  change  will  continue  the  operation 
of  a  trading  system  that.  In  accordance 
with  Section  llA(a)(l)fC)ii)  of  the  Act.' 
assures  the  economic  and  efficient 
execution  of  securities  transactions. 

(B]  Self- Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


member  due  to  the  operation  of  the  Pilot  Program; 
(.1)  the  nijinher  ol  DPV'j  Involved  in  the  PiM 
P:w?^im;  f4)  the  extent  to  whtch  the  Pilot  Program 
has  b^n  used  on  the  CBOE;  (5)  whether  the  CBOE 
terminat'sd  or  replaced  a  DPM  and  tha  reasota 
therefor«>;  (t>)lhe  impact  of  the  Pilot  Program  on  the 
bi.d/ast  spreads,  depth  and  continuity  in  the  CBOE 
options  ma.-ti»t5;  and  {7)  whether  the  CBOS.  has 
taken  any  action  or  there  hdve  i«en  any  co«npUi.Tts 
against  DPMs  or  aasot^iiKl  brtlier-d<«ler8  relatirg 
to  the  improper  aahity  as  a  result  of  DPM 
affiliations  with  upstairs  firms.  See  Exchange  Act 
Rniease  No.  29935.  fupro  note  2. 

» See  Lener  from  Daniel  Hasiad.  Director.  Market 
Procedures  and  Planning  Department.  CBtiE.  fo 
Richard  Zack.  Branch  ChieC  Office  of  Derivarives 
Regulation.  Division  of  Market  Regulation. 
Commission,  dated  ^uary  5, 1994. 

Old. 

'  15  U.S.C  S^Bk-lUMlXOCi)  (19901 


(C)  Self-Regulotory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  diange  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that.the 
proposed  rule  change  to  extend  the  MTS 
Pilot  Program  until  November  30,  1994 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
the  requirements  of  Section  6(bM5) 
thereunder.*  Specifically,  based  on  the 
represerrtatioos  made  by  the  Exchange 
in  the  MTS  Report,  the  Commission 
concludes  that  the  Pilot  Program  has 
contributed  to  the  protection  of 
investors  and  to  the  Exchange's  ability 
to  provide  fair  and  orderly  markets  ia 
new  options  products.  Additionally,  the 
growth  in  the  use  of  the  MTS  Pilot 
Program  as  represented  by  the  CBOE, 
combined  with  the  Exchange's  findings 
that  options  classes  assigned  to  DPMs 
are  consistently  characterized  as  having 
narrowing  bid/ask  spreads  than  other 
options  classes,  leatk  the  Commission 
to  conclude  that  the  Pilot  Program  is 
beneficial  in  achieving  fair  and  orderly 
markets  for  options  classes. 
Accordingly,  for  the  rea.sons  stated 
herein  and  for  the  reasons  originally 
articulated  in  the  Commission's  oider 
first  approving  the  MTS  Pilot  Program.' 
the  Commission  concludes  that 
extending  the  Pilot  Program  will  f.irthcr 
contribute  to  the  protection  of  investors 
and  to  the  Exchange's  abiUty  to  provide 
fair  and  orderly  markets  in  new  options 
produ(.ts.>o 

The  Commission  finds  good  cause  for 
approving  the  proposwi  rule  change 
prior  to  the  thirtieth  dey  after  the  dote 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  R.tgister  in  order  to 
permit  the  uninterrupted  continuation 
of  the  MTS  Pilot  Program.  As  set  forth 


•i3U.a.C.7«f{bH5)(i9e2). 

•.S«>e  Exchange  Act  Release  No.  24934.  iui,n  otAm 
1. 

'•The  Commission  notes,  however,  that  Min 
the  pilot  prx>gram  can  be  approved  on  a  permaiH>nt 
basis  or  further  extended,  the  CBOE  mu.M  provide 
the  Commission  with  a  detailed  report  on  the 
operation  of  the  MTS  pilot  program  incorporat!ni{ 
the  MTS  Report  and  supplementing  it  with  any  new 
developments  arising  during  this  extension  of  the 
pilot  program. 


in  the  MTS  Report,  the  CBOE  has 
represented  that  no  adverse  comments 
have  been  received  and  no  problems 
have  arisen  in  connection  with  the 
operation  of  the  MTS  Pilot  Program 
since  its  inception.  Furthermore,  the 
Commission  has  not  received  any 
comments  opposing  the  Pilot  Program 
or  otherwise  indicating  that  the  Pilot 
Program  is  operating  other  than  as 
originally  intended.  Accordingly,  the 
Commission  believes  good  cause  exists 
for  approving  the  extension  of  the  Pilot 
Program  until  November  30, 1994,  on  an 
accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NfW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-51  and  should  be 
submitted  by  February  3, 1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.n  that  the 
proposed  rule  change  (SR-CBOE-93- 
51)  is  approved,  and,  accordingly,  the 
MTS  Pilot  Program  is  extended  until 
November  30,  1994. 

For  the  Ck)nunission,  by  the  Division  of 
Kiarket  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  94-819  Filed  1-12-94;  8:45  am) 
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»>  15  U.S.C  7B«(b)(2)  (1982). 
iil7  CFR  2O0.3O-3(aHl2)  (1993). 
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Self-R4  gulatory  Organizations;  Filing 
and  Inwnediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc., 
Relatir  g  to  Message  Service  User  Fees 


January 


Securifes 

("Act" 

hereby 

the 

Inc.  ( 

the 

Comm 

pro 

Items 

have 

The 

notice 


5,1994. 
Pursliant  to  section  19Cb)(l)  of  the 
Exchange  Act  of  1934 
,  15  U.S.C.  78s(b)(l),  notice  is 
given  that  on  December  29, 1993, 
Chicago  Board  Options  Exchange, 

BOE"  or  "Exchange")  filed  with 
Se<  urities  and  Exchange 
ssion  ("Commission")  the 

rule  change  as  described  in 
II,  and  ni  below,  which  Items 
prepared  by  the  Exchange. 
Cdmmission  is  publishing  this 
:o  solicit  comments  on  the 
propos  ed  rule  change  from  interested 
person  5. 


possd 


bsen 


I.  Self-  Regulatory 

tateitentof  ' 
the  Pn  iposed 


Organization's 
Staten^nt  of  the  Terms  of  Substance  of 
Rule  Change 


The  pBOE  proposes  to  increase  the 
monthly  subscriber  fees  to  be  paid  by 
members  who  receive  local  time  and 
sales  microfiche.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  pf  the  Secretary,  CBOE,  and  at  the 
Commission. 

II.  Sel>-Regulatory  Organization's 
Stateiqent  of  the  Purpose  of,  and 
Statutery  Basis  for,  the  Proposed  Rule 
Change 

In  it  i  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  pu  -pose  of  and  basis  for  the 
propoi  ed  rule  change.  The  text  of  these 
statenients  may  be  examined  at  the 
places; specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  i  1  Section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
staten  ents. 

(A)  S^f-Reguhtory  Organization 's 
Statertient  of  the  Purpose  of,  and 
Statui  ory  Basis  for,  the  Proposed  Rule 
Chan^  e 

The  purpose  of  the  proposed 
amen(  ment  is  to  increase  the  monthly 
subsci  iber  fees,  effective  January  1, 
1994,  [o  be  paid  by  members  who 
receiv^B  local  time  and  sales  microfiche.' 
The  ciirrent  fees,  established  in  1987, 
for  time  and  sales  microfiche  is  $250  per 
montl  for  each  copy  received.  The 


xchange  hat  provided  notice  of  this  fee 
Increaat  to  all  subscribers  of  the  microfiche  service. 
See  Excihange  Regulatory  Circular  «RG93-66  bt>in 
the  CBOE  Market  Operations  Department  to  the 
Exchange's  Local  Time  and  Sales  Microfiche 
Subscri  lers.  dated  December  22. 1993. 
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CBOE  represents  that  increased  supplier 
costs  and  additional  option  classes  have 
caused  production  costs  to  rise.  To 
cover  these  costs,  the  local  time  and 
sales  microfiche  fees  will  increase  to 
$335  per  month  for  each  copy  received. 

This  action  is  being  taken  pursuant  to 
CBOE  Rule  2.22,  which  permits  the 
Exchange  to  impose  fees  on  members  for 
the  use  of  Exchange  facilities  or  for  any 
services  or  privileges  granted  by  the 
Exchange. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
section  6(b)(4),  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
charges  among  CBOE  members. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange,  it  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)(1)  of 
Rule  19b— 4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otlierwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  few  inspectim  and  cop)ring  at 
the  Commission's  Public  Reference 
Section,  450  Fihh  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  availabte  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  Ail  submissions 
should  refer  to  File  No.  SR-CB(»-93- 
61  and  should  be  submitted  by  Februarv 
3. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2 

Marsaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  »4-820  Filed  1-12-94;  8:45  ami 
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[Release  No.  34-33432;  File  No.  SR-MASI>- 
93-73] 

Self-Regulatory  Organizations;  FUlng 
and  Order  Granting  Accatoratad 
Approval  of  a  Proposed  Rut«  Change 
by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
increased  Position  and  Exercise  Limits 
on  Individual  Equity  Options 

January  5, 1994. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  US-C  78s(b)(l).  notice  is 
hereby  given  that  on  December  3. 1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SECl  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solidl  comments  cm  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioB's 
Statement  of  the  Terau  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  Section 
3  of  Appendix  E  of  the  NASD's  Rules  of 
Fair  Practice  ("Section  3")  to  increase 
certain  of  its  positicm  and  exercise  limit 
rules  to  conform  to  certain  of  the 
increased  limits  recently  approved  by 
the  Commission  for  \he  options 
exchanges.1  Specifically,  the  NASO 


» 17  CFR  200.3O-3(a)(12)  (1993)l 

•  See  Securities  Exchange  Act  Release  Nos.  33285 
(December  3, 1993).  58  FR  6S201  (Decembw  13. 
1993)  iordK- approving  Flit  No.  SR-Amm-93-ZT); 
3320  (DKOTibOT  3. 1993),  sa  FR  e5204  (December 
13.  I9aa)  (Oftterappttnring  PIW  Na  Sit-CBOB-*3- 
43):  332S4  (DKMBtor  3. 1993).  S«  FR  65Z1S 
(DeceratMTlS.  1993)  (ordw •f>prcviiig Ftla  N&  SR- 
NYSE-93-«l):  33282  (Decembw  3. 1993).  SB  FR 


proposes  to  increase  the  current 
position  and  exercise  limits  for  equity 
options  from  3J00O,  5,500,  and  8,000 
contracts  to  4.500.  7,500,  and  10.500 
contracts,  respectively.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  NASD,  and  at 
the  Commission. 

II.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  far  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  proposes  to  amend  its 
rules  governing  position  and  exercise 
limits  for  equity  optioiu  » to  conform  to 
similar  proposals  by  the  options 
exchanges  which  were  recently 
approved  by  theCommission.s 
Currently,  under  NASD  rules,  position 
and  exercise  limits  are  determined 
according  to  a  "three-tiered"  system. 
Specifically,  depending  upon  the 
trading  volume  and  float  of  the 
underlying  security  and  whether  the 
underlying  security  underlies  an 
exchange-traded  option,  the  position 
limit  for  an  equity  option  is  either  3,000, 
5,500,  or  8.000  contracts.*  In  particular, 

65218  (December  13. 1993)  (ordar  approving  File 
No.  SR-PSE-92-3«>;  and  33288  (Decamber  3, 19931. 
58  FR  65221  (December  13. 1993)  (order  approvlnR 
File  Na  SR-Phbi-93-07)  |coliKtiv»ty.  "1993 
Position  Limit  Approval  Orders"). 

>  Position  limiu  impose  a  ceiling  on  the  number 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  (i.e.,  aggregating  long  calls  and  short 
puts,  and  long  puts  and  sflort  calls)  that  can  be  fceW 
or  Mfhntn  by  an  investor  or  groop  of  investor! 
acting  in  concert.  Exerciae  limiu  restria  the 
number  of  option*  contracu  which  «n  investor  or 
group  of  investors  acting  in  concert  can  exercise 
within  fjve  coiuecBtive  business  d*ys.  Under  NASD 
Rule*,  exercise  limiu  corrtiipond  to  positioa  linuta. 
such  that  investors  in  options  rlasnea  on  Ike  same 
side  of  the  market  are  allowed  to  exercise,  during 
any  five  consecutive  business  days,  only,  the 
number  of  options  contracts  set  iorth  a*  the 
applicable  position  limit  for  thoee  options dsMee. 

See  Section*  3  and  4  of  Appendix  &  cf  (be  NASD's 
Rules  of  Fair  Practice. 

>  See  supra  note  I. 

*  In  this  connection,  the  NASD's  rales  do  ool 
specifically  govern  bow  a  specifk  wqatty  option 
bll*  within  one  of  the  three  position  Mmft  tiers. 
Rather,  the  NASD's  positloa  limit  rule  provides  thai 


under  Section  3,  the  8,000  contract 
position  Kmit  appUes  to:  (1)  Exchange- 
listed  options  traded  by  "access"*  firms 
with  a  corresponding  8,000  contract 
position  limit  imposed  by  the  options 
exchangels)  on  which  the  option  is 
traded;  and  (2)  alt  conventional 
options 8  overlying  equity  securities 
which  underhe  exchange-traded  options 
that  have  an  8,000  contract  position 
limit.  Similarly,  the  5,500  contract 
position  hmit  applies  to:  (1)  Exchange- 
listed  options  traded  by  access  firms 
with  a  corresponding  5,500  contract 
position  limit  imposed  by  the  options 
exchaQge(s)  on  which  the  option  is 
traded;  and  (2)  all  conventional  options 
overlying  equity  securities  which 
underlie  exchange-traded  options  that 
have  a  5.500  contract  position  limit. 
Lastly,  the  3.000  contract  position  limit 
applies  to:  (1)  Exchange- listed  options 
traded  by  access  firms  with  a 
corresponding  3,000  contract  position 
hmit  imposed  by  the  options 
exchange(s)  on  which  the  option  is 
traded;  and  (2)  all  conventional  options 
overlying  equity  securities  which  either 
uiMierlie  exchange-traded  options  that 
have  a  3.000  contract  position  limit  or 
do  not  underlie  an  exchange-traded 
option. 

Under  the  proposal,  the  NASD 
proposes  to  increase  the  current 
position  and  exercise  limits  for  equity 
options  from  3,000,  5300.  and  8,000 
contracts  to  4.500,  7.500,  and  10.500 
contiBcts,  respectively.  Thus,  for  NASD 
members  that  are  access  firms  and  all 
NASD  members  involved  in 
transactions  in  conventional  options  on 
securities  which  underlie  exchange- 
traded  options,  the  proposal  will 
conform  the  NASD's  position  and 
exercise  limits  to  the  limits  of  the 
options  exchanges.  The  proposed 
amendments  also  will  raise  position  and 
exerdse  Mmits  for  conventional  options 
on  securities  that  do  not  underlie 
exchange-traded  options  from  3.000 
contracts  to  4,500  contracts. 

The  NASD  believes  the  proposed 
increases  in  equity  option  position  and 
exerdse  Limits  are  warranted  for  the 
following  reasons.  First,  the  proposed 

the  position  limit  established  by  an  options 
exchange  for  a  particular  equity  option  is  the 
applicable  poeitioo  limit  for  purposee  of  the 
NASD's  rule.  See.  s.g..  Commenury  07  to 
American  Stock  Exchan^.  Ice  Rule  904. 

> 'Access'  finn*  are  NASD  members  which 
conduct  a  busines*  in  exchenge-lUted  options  but 
which  are  not  members  of  any  of  the  options 
exchanges  upon  which  the  ophons  are  listed  and 
traded. 

■Convemiona]  equity  options  ere  defined  In 
Section  (1  Kgg)  of  Appendix  E  to  the  NASD's  Rules 
of  Fair  Practice  to  mean  "any  option  contract  not 
Issued,  or  subject  to  issuance,  by  The  Options 
Clearing  Corporation." 


increases  will  afford  market  participants 
greater  flexibility  to  employ  larger 
options  positions  when  effectuating 
their  investment  strategies.  Second,  the 
NASD  believes  that  the  proposed 
increases  likely  will  facilitate  greater 
activity  in  exchange-traded  options, 
thereby  enhancing  liquidity  in  the 
markets  for  exchange-traded  options 
and  the  securities  underlying  those 
options.  Third,  by  conforming  the 
NASD's  position  and  exercise  limits  to 
the  limits  of  the  options  exchanges,  the 
NASD  believes  there  will  be  no 
confusion  among  market  participants 
concerning  applicable  position  and 
exercise  limits.  Finally,  with  respect  to 
equity  securities  underlying  exchange- 
traded  options,  market  participants  will 
continue  to  be  able  to  establish 
conventional  options  positions  on  these 
securities  equivalent  in  size  to 
standardized  options  position  on  these 
securities. 

Moreover,  the  NASD  believes  that  the 
adoption  of  increased  equity  option 
position  and  exercise  limits  will  not 
compromise  the  integrity  of  the  options 
markets  or  jeopardize  the  stability  of  the 
securities  markets  underlying  exchange- 
traded  equity  options  or  conventional 
equity  options.  In  this  regard,  because 
the  proposal  will  result  in  only  a  modest 
increase  in  the  percentage  of  the 
capitalization  of  the  underlying  equity 
security  that  an  investor  or  group  of 
investors  acting  in  concert  can  control 
under  the  new  position  limits  for  any 
given  equity  security,  the  NASD 
believes  the  proposed  position  limit 
increases  are  very  modest.  Furthermore, 
the  NASD  notes  that  it  will  continue  to 
apply  its  options  surveillance 
procedures,  that  the  options  exchanges 
will  continue  to  apply  their  surveillance 
procedures,  and  that  the  NASD  and  the 
options  exchanges  will  continue  to  be 
members  on  the  Intermarket 
Surveillance  Group. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 
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C.  Seif-Regi  latory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  P  irticipants  or  Others 


No  writtfi  n 
solicited  or 
proposed 


comments  were  either 
received  with  respect  to  the 
change. 


nle 


III.  Date  of  effectiveness  of  the 
Proposed  K  ule  Change  and  Timing  for 
Coramissio  i  Action 

The  NAS  3  has  requested  that  the 
proposed  n  ile  changes  be  given 
accelerated  e^ectiveness  pursuant  to 
Section  19(  ))(2)  of  the  Act. 

The  Comlnission  finds  that  the 
proposed  nkle  change  is  consistent  with 
the  require:  nents  of  the  Act  and  the 
rules  and  n  gulations  thereunder 
applicable  o  a  national  securities 
exchange,  4nd,  in  particular,  the 
requiremertts  of  section  6(b)(5).' 
Specificall  ,  the  Commission  concludes 
that  the  pr(  posed  position  and  exercise 
limits  of  4, 100  contracts,  7,500 
contracts,  and  10.500  contracts  for 
equity  opti  )ns  will  further  increase  the 
potential  d  ipth  and  liquidity  of  the 
options  ma  rket  as  well  as  the  imderlying 
cash  markc  t  without  significantly 
increasing  concerns  regarding 
intermarket  manipulations  or 
disruption  of  the  market  for  the  options 
or  underly  ng  securities. 

The  disc  ission  articulated  in  the  1993 
Position  Li  nit  Approval  Orders,"  is 
incorporat(  d  herein. 

In  additi  )n,  the  absence  of  discernible 
manipulative  problems  under  the 
current  three-tiered  limit  system  for 
individual jequity  options  leads  the 
Commission  to  conclude  that  the 
increases  oeing  proposed  by  the  NASD 
are  warranted.  The  Commission 
recognizesithat  there  are  no  ideal  limits 
in  the  sen^  that  options  positions  of 
any  given  tize  can  be  stated 
conclusively  to  be  free  of  any 
manipulative  concerns.  The  options 
exchanges^  the  NASD,  and  the 
Commissi<  n.  however,  have  relied 
largely  on  he  absence  of  discernible 
manipulat  on  or  disruption  problems 
under  cun|ent  limits  as  an  indicator  that 
additional  increases  can  be  safely 
considere< .  The  Commission  believes 
for  these  n  asons  that  the  liberalization 
of  existing  position  and  exercise  limits 
is  now  api  ropriate.^ 


'  15  U.S.C 
"  See  supn 
•TheCon4i 

proposals  to 

limits  must  I 

After  revi 

with  the 

Commission 

increases 


•iewl  ig 


JMI 


^8f(b)(5)  (1982). 
note  1. 

ission  continues  to  believe  that 
ncrease  position  limits  and  exercise 
justified  and  evaluated  separately. 
the  proposed  exercise  limits,  along 
eligi  aility  criteria  for  each  tier,  the 

las  concluded  that  the  exercise  limit 
forfhe  thre«-tiered  framework,  do  not 


The  Commission  notes  that  the  NASD 
has  had  considerable  experience 
monitoring  the  current  three-tiered 
framework  in  individual  equity 
options.io  The  Commission  has  not 
found  that  differing  position  and 
exercise  limit  requirements  based  on  the 
particular  options  product  to  have 
created  programming  or  monitoring 
problems  for  securities  firms,  or  to  have 
led  to  significant  customer  confusion. 
Based  on  the  current  experience  in 
handling  position  and  exercise  limits, 
the  Commission  believes  that  the 
increase  in  position  and  exercise  limits 
for  individual  equity  options  will  not 
cause  significant  problems. 
Additionally,  the  Commission  believes 
that  the  NASD's  surveillance  program 
will  be  adequate  to  detect  and  deter  the 
use  of  illegal  position  limits  by  market 
participants  as  well  as  attempted 
manipulative  activity  and  other  trading 
abuses. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because,  in  light  of  the 
Commission's  recent  approval  of  similar 
proposals  by  the  options  exchanges," 
accelerating  approval  of  this  proposal 
will  permit  the  position  and  exercise 
limit  framework  for  individual  equity 
options  across  options  exchanges  and 
the  NASD  to  remain  uniform. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


raise  manipulation  problems  or  increase  concerns 
over  market  disruption  in  the  underlying  securities. 

">CurT«ntly,  for  example,  position  and  exercise 
limits  for  individual  equity  options  are  limited  to 
positions  of  B.OOO.  5,500.  and  3.000  contracts. 

xSce  supra  notel. 


office  of  the  NASD.  All  submissions 
should  refer  to  File  Number  SR-NASD- 
93-73  and  should  be  submitted  by 
Februaiy  3. 1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change  (SR-NASD-93- 
73)  relating  to  an  increase  in  position 
and  exercise  limits  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  13 
MaJTgaret  H.  McFariand, 
Deputy  Secretary. 

IFR  Doc.  94-821  Filed  1-12-93;  8:45  am] 
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[R«l6sse  No.  34-33441;  File  No.  SR-PSE- 
93-23] 

Seif-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  Employee  Gratuities 

January  6, 1994. 

On  September  28.  1993,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  the  PSE's  rules  to  increase  from 
$25.00  to  $50.00  the  amount  of  gifts  or 
gratuities  which  an  Exchange  employee 
or  the  employee  of  an  Exchange  member 
may  receive  from  an  Exchange  member 
without  the  consent  of  his  employer. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33091 
(October  22, 1993),  58  FR  50210.  No 
comments  were  received  on  the 
proposed  rule  change. 

Currently,  Exchange  Rule  1.17(g), 
"Gratuities.  Employees,"  prohibits 
members  ftt)m  giving  any  compensation 
or  gratuity  to  any  employee  of  any  other 
Exchange  member,  or  non-member 
brokers,  dealers,  banks,  or  institutions, 
without  the  prior  consent  of  his 
employer.  Exchange  Rule  1.18(g)  also 
prohibits  members  from  giving  any 
compensation  or  gratuity  to  any 
Exchange  employee  without  the  prior 
written  consent  of  the  Exchange.  Under 
the  rules,  a  gift  of  any  character  having 
a  valuation  of  more  than  $25.00  is 
considered  to  be  a  gratuity.  Exchange 
Rule  1.17  (f).  "Requests  for  Approval," 
provides  that  any  request  to  the 
Exchange  for  consent  to  make  a  gift  or 


gratuity  to  an  Exchange  employee  must 
specify,  among  other  things,  the  dollar 
amount  of  the  value  of  such  gift  or 
gratuity  when  it  is  in  excess  of  $25.00. 
The  Exchange  proposes  to  amend 
Exchange  Rules  1.17  (0  and  (g)  to 
increase  the  dollar  amount  from  $25.00 
to  $50.00  in  order  to  make  the  PSE's 
rules  consistent  with  the  rules  of  the 
other  self-regulatory  organizations 
("SROs")3  and  to  allow  for  inflation. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular  the 
requirements  of  section  6(b)(5)t  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  Exchange 
Rules  1.17  and  1.18  are  designed  to 
prevent  fraudulent  acts  and  practices 
which  might  arise  in  connection  with 
the  giving  of  valuable  gifts  without  the 
employer's  knowledge.  In  particular,  the 
rules  require  the  principal  employer 
(i.e.,  the  relevant  Exchange  member 
and/or  the  Exchange)  to  review  a 
gratuity  or  compensation  arrangement  to 
determine  whether  a  conflict  of  interest 
exists.  Under  the  proposed  rule  change, 
the  employer  will  still  be  required  to 
approve  in  writing  any  of  the  covered 
gratuity  or  compensation  arrangements, 
and  thus  will  have  to  review  the 
proposed  arrangements. 

The  proposal  will  change  only  the 
dollar  limitations  in  the  Exchange's 
rules,  so  that  gif^s  over  $50.00.  rather 
than  $25.00,  will  be  considered 
gratuities.  The  Commission  believes  that 
the  proposed  increase  from  $25.00  to 
$50.00  will  neither  compromise  the 
intent  nor  reduce  the  abiHty  of  the  rules 
to  prevent  fraudulent  acts  aiid  practices 
which  might  arise  in  connection  with 
the  giving  of  valuable  gifts  or  payments 
to  persons  without  their  employer's 
knowledge.  In  addition,  the  Commi.ssion 
notes  that  the  proposal  is  consistent 
with  the  rules  of  other  SROs.s 

h  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (SR-PSE-93-23) 
is  approved. 


"15  U.S.C.  788(b)(2)  (1982). 
"  17  CFR  200.30-3(a)(12)  (1993). 
'  15  U.S.C.  78s(b)(l)  (1988). 
217  CFR  240.19b-4  (1993). 


'  See.  e.g..  New  York  Stock  Exchange  Rule 
350(a)(2):  American  Stock  Exchange  Rule  348, 
Commpntary  .01;  Chicago  Board  Cations  Exchange 
Rule  4.4;  and  National  Association  of  Securities 
Dealers  Rules  of  Fair  Practice.  Article  m.  §  10(a) 
(paragraph  2160). 

M5U.S.C.  78f(b)(1982). 

'  See  note  3,  supra. 

•l5U.S.C7a8(b)(2)(i9a2). 


For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  94-823  Filed  1-12-94;  8:45  am) 
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[RrtaaM  No.  34-^3431;  File  No.  SR-PSE- 
93-32] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  inc.  Relating 
to  Listing  and  Trading  Options  on  the 
Interacthfe  Communications  Sector 
Index 

January  5. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  30, 
1993,  the  Pacific  Stock  Exchange  ("PSE  ' 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  list  for  trading 
options  on  the  Interactive 
Communications  Sector  Index.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary.  PSE,  and 
at  the  ([Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PSE  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 


'  17  CFR  200.30-3(a)(12)  (1993). 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Fule 
Change 

The  Exchange  proposes  to  trade 
options  on  the  Interactive 
Communications  Sector  Index 
("Index"),  a  new  stock  index  developed 
by  the  Exchange  based  on  various  stocks 
in  the  interactive  communications 
industry  that  are  traded  on  either  the 
New  York  Stock  Exchange,  Inc. 
(NYSE"),  the  American  Stock 
Exchange,  Inc.  ("Amex"),  or  are  national 
market  system  ("NMS")  securities 
traded  through  the  facilities  of  the 
National  Association  of  Securities 
Di-alers  ('NASD")  Autcjmated 
Quotations  System  ("NASDAQ").  The 
Exchange  also  proposes  to  list  long-term 
options  on  the  Index  and  on  a  reduced- 
value  Index  (Index  LEAPS"),  which 
will  trade  independent  of  and  in 
addition  to  regular  Index  options  traded 
on  the  Exchange. 

Composition  of  the  Index 

The  Index  contains  securities  of 
highly-capitalized  conjpanies  in  the 
interactive  communications  industry. 
Currently,  the  Index  is  comprised  of  24 
stocks  from  the  following  three 
categories:  Content  providers  (8 
stocks);  1  distribution  networks  (8 
stocks);  2  and  information  processors  (8 
stocks).3  More  specifically,  the  Index  is 
comprised  of  individual  stocks  from  the 
following  15  industry  subgroups: 
Transaction  services;  filmed 
entertainment;  programmers;  music, 
games  &  education;  publishing;  business 
information  systems;  cable  television 
operating  companies;  regional  telephone 
companies;  long-distance  telephone 
companies;  wireless  communications; 
computers;  consumer  electronics; 
software;  semiconductors;  and 
communications  equipment. 

The  24  component  stocks  are  listed 
for  trading  on  the  NYSE  (13  stocks),  the 
Amex  (3  stocks),'*  or  are  traded  through 


com 
Index  \, 
listing 
3.6. 


'  These  components  of  the  Index  are:  Time 
Warner,  Inc:  Walt  Oisney  Co.;  turner  Broadcasting 
System  Inc.  (Class  B);  QVC  Network.  Inc.:  Viacom. 
Inc.  (Class  B):  Tribune  Company:  Electronic  Arts. 
Inc:  and  Broderbund  Software.  Inc 

'These  components  of  the  Index  are:  Belt 
Atlantic  Corp.:  BellSouth  Corp.:  VS.  West.  Inc; 
Motorola,  Inc.;  American  Telephone  ft  Telegraph 
Co.;  Comcast  Corp.;  PaciHc  Teiesis  Crtjup;  and 
Telephone  and  Data  Systems,  Inc 

^  These  components  of  the  Index  are:  OSC 
Communications  Corp.:  Northern  Telecom  Limited: 
3DO  (^.:  Apple  Computer,  Inc:  Silicon  Graphics. 
Inc.:  General  Instrument  Corp.:  Scientific-Atlanta, 
Inc:  and  Microsoft  Corp. 

*  All  of  the  Amex  components  are  listed  pursuant 
to  Amex's  Original  Listing  Requirements  contained 
in  Sections  101-145  of  the  Amex  Company  Guide. 
Telephone  conversation  between  Michael  Pierson. 
Senior  Attorney.  Markst  ReguUUons.  PS£,  and  Brad 


(8  stocks).*  As  of  November  9, 
of  the  component  stocks  in  the 
the  exception  of  one 
pcMibnt  (comprising  4.2%  of  the 
( lue)  meet  the  Exchange's  initial 
standards  set  forth  in  PSE  Rule 


NASDA I 
1993,  al 
Index, 


V  ithi 


Index  C  ilculation 

The  b  dex  value  is  calculated  using  an 
"equal-<  ollar  weighting"  methodology 
design©  I  to  ensure  that  each  of  the 
compon  snt  securities  is  represented  in 
approxi  nately  an  "equal"  dollar 
amount  in  the  Index.  The  Exchange 
believes  that  this  method  of  calculation 
is  impoi  tant  since  even  among  the 
largest  c  ompanies  in  the  interactive 
commu  lications  industry  there  is  a 
great  dii  parity  in  market  value.  For 
exampli  ,  although  the  stocks  included 
in  the  It  dex  represent  many  of  the  most 
highly  c  apitalized  companies  in  the 
interact  ve  communications  industry, 
AT&T  c  irrently  represents  over  22%  of 
the  aggi  3gate  market  value  of  the  Index. 
The  Ex(  hange  believes  that  options  on 
market-  /alue  weighted  indexes 
domina  ed  by  one  component  stock  are 
less  use  ul  to  investors,  since  the  index 
will  ten  i  to  represent  the  one 
compor  ent  and  not  the  target  industry 
that  the  Index  is  designed  to  represent. 
The  f  )llowing  is  a  description  of  how 
the  equ  lUdollar  weighted  calculation 
methodi  works.  As  of  the  market  close 
on  November  11,  1993,  a  portfolio  of 
interactive  communications  stocks  was 
establis^ied  representing  an  investment 
of  $41,^67  in  the  stock  (roimded  to  the 
'hole  share)  of  each  of  the 
lies  in  the  Index.  The  value  of 
)x  equals  the  current  market 
the  sum  of  the  assigned  number 
Is  of  each  of  the  stodcs  in  the 
>rtfolio  divided  by  the  Index 
divisorl  Each  quarter,  following  the 
close  o^  trading  on  the  third  Friday  of 
Januarjl,  April,  July,  and  October,  the 
Index  portfolio  will  be  adjusted  by 
changimg  the  number  of  whole  shares  of 
each  component  stodc  so  that  each 
compaey  is  again  represented  in 
"equal*  dollar  amounts.  The  Exchange 
has  chosen  to  rebalance  the  Index 
followmg  the  close  of  trading  on  the 
quarteny  expiration  cycle  because  it 
allows  an  option  contract  to  be  held  for 
up  to  Ukree  months  without  a  change  in 
the  Inc  9x  portfolio  while  at  the  same 
time,  n  aintaining  the  equal-dollar 
weight  ng  featiu^  of  the  Index.  If 
necessi  xy.  a  divisor  adjustment  is  made 
when  1 16  rebalancing  occurs  to  ensure 


nearest  r 
compa 
the  Indf 
value  < 
of  shar 
Index 


JMI 


Ritter,  Altomey.  OfTice  of  Derivatives  Regulation. 
Division  of  Market  Regulation.  Commission,  on 
January !  .  1994. 

Cum  ntly  all  of  the  NASDAQ  issues  included  in 
the  Indef  are  NMS  securitivB. 


continuity  of  the  Index's  value.  The 
newly  adjusted  portfolio  then  becomes 
the  basis  for  the  Index's  value  on  the 
first  trading  day  following  the  quarteriy 
adjustment. 

"The  Exchange  does  not  believe  that 
there  will  be  investor  confusion 
regarding  the  adjustments  since  they 
will  be  done  on  a  regular  and  timely 
basis,  with  adequate  notice  given. 
Specifically,  the  Exchange  represents 
that  an  information  circular  will  be 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes. 
This  circular  will  also  be  sent  by 
facsimile  to  the  Exchange's  contacts  at 
the  major  options  firms,  mailed  to 
recipients  of  the  Exchange's  options- 
related  information  circulars,  and  made 
available  to  subscribers  of  the  Options 
News  Network.  In  addition,  the 
Exchange  will  include  in  its 
promotional  and  marketing  materials  for 
the  Index  a  description  of  the  equal- 
dollar  weighting  methodology. 

As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remains  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consolidation  of  an  issuer  of  a 
component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  merger  or 
consolidation.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  new  component,  to 
the  nearest  whole  shara.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

The  Exchange  or  its  designee  will 
calculate  and  maintain  the  Index,  and 
may  at  any  time  or  from  time  to  time 
substitute  stocks,  or  adjust  the  number 
of  stocks  included  in  the  Index,  based 
on  changing  conditions  in  the 
interactive  communications  industry. 
However,  in  the  event  the  Exchange 
determines  to  increase  the  number  of 
index  component  stocks  to  greater  than 
thirty-two  or  reduce  the  number  of 
component  stocks  to  fewer  than  sixteen, 
the  Exchange  will  give  prior  written 


notice  to  the  Commission.o  In  selecting 
securities  to  be  included  in  the  Index, 
the  Exchange  will  be  guided  by  a 
number  of  factors  including  market 
value  of  outstanding  shares  and  trading 
activity.  The  eligibility  standards  for 
Index  components  are  described  below. 

The  value  of  the  Index  will  be 
calculated  every  fifteen  seconds 
throughout  the  trading  day  by  Bridge 
Data  Services  and  will  be  disseminated 
by  the  Options  Price  Reporting 
Authority  to  wire  services,  quote 
vendors  and  the  financial  media. 

Expiration  and  Settlement 

The  proposed  options  on  the  Index 
will  be  European-style  7  and  cash- 
settled.  The  Exchange's  standard 
options  trading  hours,  from  6:30  a.m.  to 
1:15  p.m.  Eastern  Standard  Time,  will 
apply.  The  options  on  the  Index  will 
expire  on  the  Saturday  ("Expiration 
Saturday")  following  the  third  Friday  of 
the  expiration  month.  The  last  trading 
day  in  an  expiring  series  will  normally 
be  the  second  to  the  last  business  day 
preceding  Expiration  Saturday 
(normally  a  Thursday),  with  trading  to 
cease  at  the  close  of  business  on  such 
day. 

"The  Exchange  plans  to  list  option 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
January  cycle.  In  addition,  the  Exchange 
proposes  to  list  longer  term  option 
series  having  up  to  thirty-six  months  to 
expiration.  In  lieu  of  such  long-term 
options  on  a  full-value  Index  level,  the 
Exchange  also  proposes  to  have  the 
option  of  listing  long-term,  reduced- 
value  put  and  call  options  based  on  one- 
tenth  (Vioth)  the  Index's  full  value.  In 
either  event,  the  interval  between 
expiration  months  for  either  a  full-value 
or  reduced-value  long-term  option  \ 
would  not  be  less  than  six  months.  The 
trading  of  any  long-term  options  would 
be  subject  to  the  same  rules  which 
govern  the  trading  of  all  the  Exchange's 
index  options,  including  sales  practice 
rules,  margin  requirements  and  floor 
trading  procedures  and  all  options  will 
have  European-style  exercise.  Position 
limits  on  reduced-value  long-term  Index 
options  would  be  ten  times  the  position 
limits  for  regular  (full  value)  Index 
options  and  would  be  aggregated  on  a 
one  for  one  basis  with  such  options  (for 
example,  if  the  position  limit  for  full 
value  options  is  10,5(X)  contracts  on  the 
same  side  of  the  market,  then  the 
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•Such  a  change  in  the  number  of  components  in 
the  Index  may  warrant  the  submission  of  a  rule 
filing  pursuant  to  Section  19  of  the  Act  of  Rule  19b- 
4  thereunder. 

'European-style  options  can  only  be  exercised 
during  a  specified  period  before  the  options  expire. 


position  limit  for  the  reduced-value 
options  will  be  105,000  contracts  on  the 
same  side  of  the  market). 

The  Index  value  for  purposes  or 
settling  the  Index  options  will  be* 
calculated  based  upon  the  opening 
prices  of  the  component  securities 
pursuant  to  the  normal  opening 
procedures  of  the  primary  exchange 
where  the  securities  are  traded  on  the 
Friday  before  Expiration  Saturday.  In 
the  case  of  securities  traded  through  the 
NASDAQ  system,  the  first  reported  sale 
price  on  the  Friday  before  Expiration 
Saturday  will  be  used.  As  trading  begins 
in  each  of  the  Index's  component 
securities,  its  opening  sale  price  is 
captured  for  use  in  the  calculation. 
Once  all  of  the  component  stocks  have 
opened,  the  Index  settlement  value  is 
then  determined.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
Expiration  Saturday,  then  the  prior 
day's  last  sale  price  is  used  in  the 
calculation. 

Eligibility  Standards  for  Index 
Components 

In  choosing  among  interactive 
commimications  industry  stocks  for 
inclusion  in  the  Index,  the  Exchange 
will  focus  only  on  stocks  that  are  traded 
on  the  NYSE,  the  Amex."  or  are  NMS 
securities  traded  through  the  NASDAQ. 
In  addition,  the  Exchange  intends  to 
select  stocks  that: 

(1)  Have  a  minimum  market  value  (in 
U.S.  dollars  of  at  least  $75  million; »  and 

(2)  Have  an  average  monthly  trading 
volume  in  U.S.  markets  over  the 
previous  six  month  period  of  not  less 
than  one  million  shares  (or  American 
Depository  Receipts  ("ADRs"  lo)). 

The  Index  is  currently  comprised  of 
24  component  securities.  Of  the 
components,  23  are  eligible  for,  and  are 
the  subject  of,  standardized  options 
trading.il  However,  to  address  concerns 
about  the  possibility  of  manipulation  of 
an  index  containing  a  large  percentage 

•Securities  listed  on  the  Amex  will  only  be 
considered  for  inclusion  in  the  Index  if  those 
securities  satisfy  the  Original  Listing  Requirements 
set  forth  in  Sections  101-145  of  the  Amex  Company 
Guide.  Telephone  conversation  between  Michael 
Pierson.  Senior  Attorney.  Market  Regulation.  PSE, 
and  Brad  Ritter,  Attorney,  OfTice  of  Derivatives 
Regulation,  Division  ^f  Market  Regulation, 
Commissioii,  on  fanuary  5. 1994. 

•In  the  case  of  ADRs.  this  represents  market 
value  as  measured  by  total  world-wide  shares 
outstanding. 

'•An  ADR  is  a  negotiable  receipt  which  is  issued 
by  a  depository,  generally  a  bank,  representing 
shares  of  a  foreign  issuer  that  have  been  deposited 
and  are  held,  on  behalf  of  holders  of  the  ADRs.  at 
a  custodian  bank  in  the  foreign  issuer's  home 
country. 

»•  3DO  Co.  is  the  only  component  of  the  Index  rujt 
currently  eligible  for  standardized  options  trading. 


of  Stocks  that  do  not  meet  the  eligibility 
standards  applicable  to  stocks  eligible 
for  standardized  options  trading,  at  each 
quarterly  rebalancing,  stocks  that  meet 
the  then  current  criteria  for 
standardized  options  trading  set  forth  in 
Exchange  Rule  3.6  will  be  required  to 
account  for  at  least  90%  of  the  Index's 
numerical  index  value. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

PSE  Rule  7  will  apply  to  the  trading 
of  options  contracts  based  on  the  Index. 
Surveillance  procedures  currently  used 
to  monitor  trading  in  the  Exchange's 
other  index  options  will  also  be  used  to 
monitor  trading  in  options  on  the  Index. 
The  Exchange  proposes  to  list  near-the- 
money  (i.e..  within  ten  points  above  or 
below  the  current  index  value)  option 
series  on  the  Index  at  2i/i  point  strike 
(exercise)  price  intervals  when  the  value 
of  the  Index  is  below  200  points. 

Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6fb)(5) 
of  the  Act,  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trad^. 

(B)  Self-Fegulotory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  lo  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
|ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule.change 
should  be  disapproved. 
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rV.  Solicitation  ef  Connnents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will«lso  be  available  for  inspection  uid 
copying  at  the  principal  ofHce  of  the 
PSE.  All  submissions  should  refw  to 
File  No.  SR-PSE-93-32  and  dwuld  be 
submitted  by  February  3, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  12 

Margml  H.  McFarUnd. 
Deputy  Secretary. 

|FR  Doc.  94-822  Filed  1-12-94;  8:45  am] 
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(Relaaa*  No.  IC-20006;  812-8690] 

PIC  Investment  Trust  et  at.;  Notice  of 
Application 

January  7, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  bivestment 

Company  Act  of  1940  (the  "Act'1. 

APPt.lCANTS:  PIC  Investment  Trust  (the 
"Trust"),  on  behalf  of  two  of  its  series. 
PIC  Pinnacle  Growth  Fund  and  PIC 
Balanced  Investors  Fund  (each  a 
"Fund");  First  Fund  Distribntors,  Inc. 
(the  'TMstributor");  and  all  othw  open- 
end  maaageiBent  inrestment 
companies,  or  series  thereof,  which 
invest  substantially  all  of  their  assets  in 
a  registered  investment  company  for 
which  the  adviser  in  the  fiittae  serves  as 
investment  adviser,  that  are  in  the  same 
"group  of  investment  companies,"  as 
defined  in  rule  lla-3  under  the  Act.  as 
the  Funds,  and  whose  shares  will  be 
distributed  on  substantially  the  same 
basis  as  those  of  the  Funds. 


RELEVANTjACT  SECTIONS:  Exemption 
requested|  under  section  6(c)  from 
sections  i(aj(32),  2(a)(35).  22(c).  and 
22(d), ^d  rule  22C-1  thereunder. 
SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  that  would  permit  certain 
registered  open-end  investment 
compani^  to  impose  a  ccmtingent 
deferred  iales  charge  ("CDSC")  on 
certain  Tepemptions  of  shares,  and 
waive  the  CDSC  in  certain  specified 
instances! 

FIUNQ  OAlfE:  The  application  was  filed 
on  November  16, 1993,  and  amended  on 
December  21, 1993.  By  letter  dated 
January  &  1994,  applicants  have  agreed 
to  make  gertain  technical  changes  to  the 
applicatitn,  and  to  file  an  amendment 
prior  to  the  issuance  of  any  order 
granting  the  requested  relief.  This  notice 
reflects  I  le  application  as  though  such 
amendm  int  had  been  filed. 
HEARING  (  m  NOTIFICATION  OF  HEARINQ:  An 
order  gra  iting  the  applicaticm  will  be 
issued  ui  iless  the  SEC  orders  a  hearing. 
Interests  I  persons  may  request  a 
hearing  l  y  writing  to  the  SBC's 
Secretar]  and  serving  applicants  with  a 
copy  of  t  le  request,  personally  or  by 
mail.  Hei  ring  requests  should  be 
received  }y  tiie  SEC  by  5:30  p.m.  on 
February  1, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  ivho  wish  to  be  notified  of  a 
hearing  ^ay  request  notification  by 
the  SEC's  Secretary. 
Secretary.  SEC.  450  Fifth 
,  Washii^ton.  DC  20549.  The 
the  Funds,  300  North  Lake 
Avenue. "Pasadena,  California  91101;  the 
Distributor,  479  West  22nd  Street,  New 
York,  N^  York  10011. 
FOR  FUR1HER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  Elizabeth  G.  Ostensan, 
Branch  Chief,  at  (202)  272-3016 
(Divisiot  of  Investment  Management, 
O^ice  of  bivestment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
foUowin  ;  is  a  summary  of  the 
applicat  on.  The  complete  application 
may  be  i  ifatained  for  a  fee  from  the  SECs 
Public  F  eference  Branch. 


writing 
ADDRI 
Street, 
Trust 


<2  17  CFR  200.30-3(a)(12]  (IMS). 


Applica  Its'  Representations: 

1.  The  Trust  is  an  open-end 
managefient  investment  company 
organized  as  a  Delaware  business  trust 
The  Trust  currently  is  comprised  of  six 
series,  including  the  Funds.  The  Funds 
will  be  ^ffered  to  the  pubUc,  upon  the 
efliectiveness  of  the  Trust's  registration 


statement  covering  them,  and  if  the 
requested  order  is  issued. 

2.  Each  Fund  will  invest  substantially 
all  of  its  assets  in  a  corresponding 
portfolio,  PIC  Pinnacle  Growth  Portfolio 
and  PIC  Balanced  Portfolio  (the 
"Portfolios"),  which  are  registered  open- 
end  management  investment  companies 
organized  as  a  New  York  business 
trusts.  The  Portfolios  will  not  offer  their 
shares  to  the  public  but  will  sell  their 
shares  to  other  mutual  fimds  or 
institutional  investors  in  private 
placement  transactions.  Under  this 
arrangement,  the  Portfolios  would  be 
"master"  funds,  and  the  Funds  would 
be  "feeder"  funds. 

3.  Each  Portfolio  has  entered  into  or 
will  enter  into  an  advisory  agreement 
with  Provident  Investment  Counsel  (the 
"Adviser"),  a  registered  investment 
adviser,  and  an  administration 
agreement  with  Investment  Company 
Administration  Corporation  (the 
"Administrator").  The  Trust  and  the 
Funds  have  not  retained  the  services  of 
an  investment  adviser  because  the 
Funds  seek  to  achieve  their  investment 
objectives  by  investing  all  of  their  assets 
in  corresponding  Portfolios.  Distribution 
and  shareholder  servicing  fees  and 
costs,  and  additional  administrative 
expenses,  are  paid  by  the  Trust  at  the 
Fund  level.  The  Trust  and  each  Fund 
have  entered  into  or  will  enter  into  an 
administration  agreement  with  the 
Administrator,  which  will  provide 
administrative  services,  and  distribution 
and  shareholder  service  plans  with  the 
Distributor. 

4.  The  Distributor  is  a  registered 
broker-dealer  and  will  serve  as  the 
principal  underwriter  for  each  Fund. 
The  Distributor  will  enter  into  selling 
group  agreements  with  unaffiliated 
broker-dealers  pursuant  to  which  the 
broker-dealers  will  sell  Fund  shares. 

5.  Under  the  "master-feeder" 
structure  between  the  Trust  and  the 
Portfolios,  all  portfolio  management 
services  are  provided,  and  all  r^ted 
costs  are  incurred,  at  the  Portfolio  level, 
although  each  Fund  will  bear  its  pro 
rata  share  of  the  corresponding 
Portfolio's  costs  and  ejuMBses. 

6.  Shares  of  the  Funds  generally  will 
be  offered  for  sale  to  the  public  at  net 
asset  value  plus  a  front-end  sales  load. 
Currently,  the  proposed  sales  load  will 
be  4.75  percent  for  purchases  of  less 
than  $50,000,  with  lesser  sales  load 
applying  to  larger  purchases,  and  no 
firont-end  sales  load  applying  to 
purchases  of  $1 ,000,000  or  more. 

7.  Applicants  request  an  exemptive 
order  that  would  permit  them  to  assess 
a  CDSC  on  shares  sold  without  a  front- 
end  sales  load  because  of  a  volume 
purchase  of  $1,000,000  or  more,  and 


that  are  redeemed  within  a  specified 
period  (the  "CDSC  period")  after  their 
purchase  date.  The  CDSC  will  be  equal 
to  a  percentage  (the  "CDSC  percentage") 
of  the  lesser  of  the  net  as.set  value  of  the 
shares  at  the  time  of  purchase  or  at  the 
time  of  redemption.  Currently,  the 
CDSC  period  is  anticipated  to  be  one 
year,  and  the  CDSC  percentage  is 
anticipated  to  be  one  percent. 
Applicants  in  all  cases  will  comply  with 
article  m.  section  26(d)  of  the  Rules  of 
Fair  Practice  of  the  National  A&sociation 
of  Securities  Dealers.  Inc..  as  it  relates 
to  the  maximum  amount  of  asset-based 
sales  charges  that  may  be  imposed  by  an 
investment  company,  when  and  in  the 
form  (as  amended  from  time  to  time)  the 
provisions  of  such  Rules  relating  to  such 
charges  become  effective,  and  for  as 
long  as  they  remain  in  effect. 

8.  No  CDSC  will  be  impased  on 
redemptions  of  shares  acquired  through 
reinvestment  of  income  dividends  or 
capital  gain  distributions,  on  amounts 
derived  from  increases  in  the  value  of 
the  account  above  the  amount  of 
purchase  payments,  or  on  shares  held 
for  longer  than  the  CDSC  period.  In 
determining  whether  the  CDSC  is 
payable,  it  will  be  assumed  that  shares 
not  subject  to  the  CDSC  are  redeemed 
first  and  that  other  shares  then  are 
redeemed  in  the  order  purchased.  In 
addition,  no  CDSC  will  be  imposed  on 
the  redemption  of  shares  of  the  Funds 
purchased  prior  to  the  grant  of  the 
requested  order. 

9.  Applicants  prop>oses  to  waive  the 
CDSC  on  redemptions  of  shares  of  the 
Fur.d:  (a)  For  distributions  from 
qualified  retirement  plons  and  other 
employee  benefit  plans  qualified  under 
section  401(a)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
(h)  for  distributions  from  custodial 
accounts  under  section  40.S(b)(7)  of  the 
Code  or  individual  retirement  accounts 
('IRAs")  due  to  death,  disability,  or 
attainment  of  age  SflVi.  (c)  for  tax-free 
retum<i  of  excess  contributions  to  IRAs, 
(-i)  for  any  partial  or  complete 
ademptions  following  death  or 
disability  [a$  defined  in  section  72(m)(7) 
of  the  Code)  of  a  shareholder  from  an 
account  in  which  the  deceased  or 
disabled  is  named,  provided  the 
redemption  is  made  within  one  year  of 
death  or  initial  determination  of 
ciisabilily,  (e)  pursuant  to  involuntary 
redemptions  and  automatic 
withdrawals,  as  described  in  each 
Fund's  prospectus,  and  (0  by — (i) 
current  or  retired  directors,  trustees, 
partners,  officers,  and  employees  of  the 
Trust,  the  Portfolios,  the  Distributor,  the 
Adviser,  family  members  of  such 
persons,  and  trusts  or  plans  primarily 
for  such  persons  (ii)  the  Adviser,  (iii) 
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trustees  and  other  fiduciaries 
purchasing  shares  for  retirement  plans 
of  organizations  with  retirement  plan 
assets  of  $100,000,000  or  more,  (iv) 
insurance  company  separate  accounts, 
and  (v)  participants  in  pension,  profit- 
sharing,  or  employee  benefit  plans 
sponsored  by  the  Distributor  and  its 
affiliates. 

10.  The  Distributor  will  provide  a  pro 
rata  refund,  out  of  its  own  assets,  of  any 
CDSC  paid  in  connection  with  a 
redemption  of  shares  (by  crediting  such 
CDSC  to  such  shareholder's  account)  if, 
within  90  days  of  such  redemption,  all 
or  any  portion  of  the  redemption 
proceeds  are  reinvested  in  shares  of  the 
Funds.  Any  such  reinvestment  will  be 
made  without  the  imposition  of  a  front- 
end  sales  load  but  will  be  subject  to  the 
same  CDSC  to  which  such  amount  was 
subject  prior  to  the  redemption.  The 
CDSC  time  period  will  run  from  the 
original  investment  date  but  will  be 
extended  by  the  number  of  days 
between  the  redemption  and 
reinvestment  dates. 

1 1.  AppKcants  may  in  the  future 
reduce  the  CDSC  percentage,  or  shorten 
the  CDSC  period.  Applicants  also  may 
temporarily  or  p)ermanently  discontinue 
the  CDSC  in  the  future.  Howe\'er,  any 
future  changes,  variations, 
discontinuations,  or  reinstatements  of 
the  CDSC  will  be  disclosed  in  each 
affected  Fund's  prospectus,  and  will  not 
affect  shares  issued  prior  to  such 
disclosure. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  may  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  lo  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  StKretary. 

|FR  Dc*.  94-878  Filed  1-12-94;  8:45  am) 
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[Release  Ma  35-258711 

Filings  Under  the  Put^\c  Utility  Holding 
Company  Act  of  1935  f 'AcfT 

lanuary  7. 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 


promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
trans8Ction(s)  summarized  below.  The 
applicat)on(s)  and/or  declaration(si  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  31. 1994.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  faa  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

General  Public  Utilities  Corporation 
(70-7933) 

General  Public  Utilities  Corporation 
("CPU"),  100  Interpece  Parkway, 
Parsippany.  New  Jersey  07054.  has  filed 
a  post-effective  amendment  to  its 
declaration  under  section  12(b)  of  the 
Act  and  Rule  45  thereunder. 

By  order  dated  March  6,  1992  (HCAR 
No.  25486)  COrder"),  the  Commission 
authorized  GPU  through  December  31, 
1993  to  make  cash  capital  contributions 
to  its  three  electric  public-utility 
subsidiary  companies  ("Subsidiaries") 
in  the  following  amounts:  $1P0  million 
for  Jersey  Central  Power  &  Light 
Company  ("JCP&L"):  $50  million  for 
Metropolitan  Edison  Company  ("Met- 
Ed");  and  $50  million  for  Pennsj-lvania 
Electric  Company  ( "f^nelec").  GPU 
requested  such  authorization  to  provide 
it  with  flexibility  lo  meet  the 
Subsidiaries'  financing  and  cash 
working  capital  requirements,  while 
enabling  the  Subsidiaries  to  remain 
within  the  short-term  debt  limits  of  their 
respective  charters  particulariy  in  the 
event  that  market  or  other  conditions 
constrained  the  Subsidiaries'  ability  to 
issue  senior  securities. 

Pursuant  to  Order,  in  October  1993 
GPU  made  a  cash  capital  contribution  to 
Met-Ed  in  the  amount  of  $50  million  in 
order  to  enable  Met-Ed  to  redeem  two 
outstanding  series  of  Met-Ed  cumulative 
preferred  stock  pursuant  to  their 
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optional  redemption  provisions.  GPU 
has  not  made  any  other  cash  capital 
contributions  pursuant  to  the  Ofrder. 
In  order  to  maintain  the  financing 
flexibility  described  above,  GPU  now 
requests:  (1)  An  extension  of  the  time 
during  which  it  may  make  the  cash 
capital  contributions  authorized  in  the 
Order  to  JCP&L  and  Penelec,  through 
December  31. 1996;  and  (2) 
authorization  to  make  additional  cash 
contributions  to  Met-Ed  in  the  amount 
of  $50  million,  through  December  31, 
1996. 

New  England  Electric  Sj'stem,  et  al. 
(70-7950) 

New  England  Electric  System 
("NTES"),  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company.  New  England  Electric 
Resources,  Inc.  ("NEERI"),  both  located 
at  25  Research  IDrive,  VVestborough, 
Massachusetts  01582,  have  filed  a  post- 
effective  amendment  under  sections 
9(a),  10  and  12(b)  of  the  Act  and  Rule 
45  thereimder.  By  order  dated 
September  4. 1992  (HCAR  No.  25621). 
the  Commission,  among  other  things, 
authorized  NEERI  to  start  the  business 
of  providing  consulting  services  to 
nonaffiliates  for  profit. 

NEERI  now  proposes  to  expand  its 
consulting  business,  through  December 
31,  1997,  to  include  the  performance  of 
electrical  related  services  (designing, 
engineering,  assisting  in  licensing  and 
permitting,  procuring  materials  and 
equipment,  and  installing,  removing,  or 
constructing  electrical  related 
materials).  For  instance,  NEERI  might 
install  electrical  poles,  insulated  wire, 
metering  equipment  or  provide  a 
turnkey  installation  service  for  small 
generators.  In  addition,  NEES  proposes 
to  make  additional  capital  contributions 
through  December  31, 1997  of  up  to  $1 
million  to  NEERI. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-8285) 

Consolidated  Natural  Gas  Company 
("CNG"),  a  registered  holding  company, 
and  it  wholly  owned  nonutility 
subsidiary  company,  CNG  Energy 
Company  ("Energy"),  both  located  at 
CNG  Tower,  625  Liberty  Avenue, 
Pittsburgh,  Pennsylvania  15222-3199, 
have  filed  an  application-declaration 
under  sections  6(a),  7,  9(a),  10  and  12(b) 
of  the  Act  and  Rules  43,  45  and  50 
thereunder. 

By  order  dated  December  26, 1991 
("1991  Order"),  HCAR  No.  25446, 
Consolidated  was  authorized  to  provide, 
through  December  31, 1996,  up  to  $15 
million  to  Energy  for  it  to  engage  in 
preliminary  development  and 
administrative  activities  with  respect  to 


qualifyinj  cogeneration  facilities 
("QFs")  a  ;  defined  in  the  Public  Utility 
Regulator  i  Policies  Act  of  1978 
( "PURPA  •).  As  of  June  30. 1993.  CNG 
has  provii  ed  $1,235  million  to  Energy 
under  thii  authorization. 

CNG  nc  w  proposes  to  continue  its 
prelimina  ry  project  development  and 
administt  Jtive  activities  in  connection 
with  its  p  )ssible  investments  in  QFs. 
Such  acti  ities  will  be  consistent  with 
those  auL  orized  in  the  1991  Order. 
CNG  furtl  er  proposes  to  engage  in 
prelimina  ry  development  and 
administi  itive  activities  with  respect  to 
qualifyin   small  power  production 
facilities    s  defined  in  PURPA  ("QSPs"), 
exempt  vs  holesale  generators  ("EWGs") 
within  th  s  meaning  of  section  32  of  the 
Act  and  f(  ireign  utility  companies 
("FUCOs  ')  within  the  meaning  of 
section  3;  of  the  Act  (collectively. 
"Prelimir  ary  Activities").  CNG  further 
proposes  to  provide  Energy,  through 
Decembei  31, 1998,  up  to  an  aggregate 
principal  amount  of  $15  million  to 
engage  in  Preliminary  Activities.  CNG 
and  Ener  y  will  not,  without  further 
required  ^mmission  authorization, 
engage  in  any  intrasystem  financing  for 
the  futur*  acquisition  by  Energy  of  an 
interest  ii  i  QFs,  QSPs.  EWGs.  or  FUCOs. 

Energy  proposes  to  raise  funds  for  the 
Prelimini  ry  Activities  by:  (1)  Selling 
shares  of  ts  common  stock,  $1,000  par 
value,  to  !ING,  (2)  open  account 
advances  or  (3)  long-term  loans  from 
CNG,  in  I  ny  combination  thereof.  The 
open  acci  lunt  advances  and  long-term 
loans  wil  have  the  same  effective  terms 
and  inter  >st  rates  as  related  borrowings 
of  CNG  i]  I  the  forms  stated  below. 

Open  a  ccount  advances  may  be  made 
to  Energy  to  provide  working  capital 
and  to  fir  ance  the  activities  authorized 
by  the  Cc  mmission.  Open  account 
advances  will  be  made  under  letter 
agreemei  t  with  Energy  and  will  be 
repaid  or  or  before  a  date  not  more  than 
one  year  rom  the  date  of  the  first 


advance  vith  interest  at  the  same 
effective  rate  of  interest  as  CNG's 
weightec  average  effective  rate  for 
commert  ial  paper  and/or  revolving 
credit  bo  rowings.  If  no  such  borrowings 
are  outsti  mding,  the  interest  rate  shall  be 
predicatt  d  on  the  Federal  Funds' 
effective  rate  of  interest  as  quoted  daily 
by  the  Ft  deral  Reserve  Bank  of  New 
York. 

CNG  n  ay  make  long-term  loans  to 
Energy  ft  r  the  financing  of  its  activities 
describes   herein.  Loans  to  Energy  shall 
be  evidei  iced  by  long-term  non- 
negotiab  e  notes  of  CNG  Energy 
(documoited  by  book  entry  only) 
maturing  over  a  period  of  time  (not  in 
excess  of  30  years)  to  be  determined  by 
the  officers  of  CNG,  with  the  interest 


predicated  on  and  substantially  equal  to 
CNG's  cost  of  funds  for  comparable 
borrowings  by  the  parent.  In  the  event 
CNG  has  not  had  recent  comparable 
borrowings,  the  rates  will  be  tied  to  the 
Solomon  Brothers  Inc.  indicative  rate 
for  comparable  debt  issuances 
published  in  Solomon  Brothers  Inc. 
Bond  Market  Roundup  or  similar 
publication  on  the  date  nearest  to  the 
time  of  takedown.  All  loans  may  be 
prepaid  at  any  time  without  premium  or 
penalty.  CNG  will  obtain  the  funds 
required  for  Energy  through  internal 
cash  generation,  issuance  of  long-term 
debt  securities,  borrowings  under  credit 
agreements  or  through  other  future 
authorizations  approved  by  the 
Commission. 

American  Electric  Power  Co.,  Inc.,  et  al. 
(70-8307) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company,  AEP  Energy  Services,  Inc. 
("AEP  Energy")  (collectively, 
"Applicants"),  both  located  at  1 
Riverside  Plaza.  Columbus,  Ohio  43215, 
have  filed  an  application-declaration 
pursuant  to  sections  6(a),  7,  9(a),  10, 
12(b)  and  13(b)  of  the  Act  and  Rules  45, 
50(a)(5),  87,  90,  and  91  thereunder. 

By  order  dated  April  26,  1982  (HCAR 
No.  22468),  the  Commission  authorized 
AEP  to  organize  AEP  Energy  for  the 
purpose  of  providing  consulting 
services  to  nonassociate  companies. i 
The  1982  Order  also  authorized  AEP  to 
make  capital  contributions  to  AEP 
Energy  in  the  amount  of  up  to  $1 
million. 

The  preliminary  development 
activities  associated  with  AEP  Energy's 
consulting  business  include  contract 
drafting  and  negotiating,  preparation  of 
proposals  and  other  necessary  activities 
to  identify  and  analyze  feasible 
consulting  opportunities  and  to  initiate 
the  commercialization  of  a  project. 
Authorized  administrative  activities 
include  the  ongoing  personnel, 
accounting,  engineering,  legal,  financial 
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<  The  t9B2  Order  also  authorized  AEP  Energy  to 
sell  or  otherwise  dispose  of  intellectual  property 
owned  and/ or  developed  by  AEP  system 
comfwnies.  .Should  AEP  Energy  use  any  intellectual 
properly  developed  by  American  Electric  Power 
Service  Corporation  ("AEP  Service")  or  any  other 
AEP  system  company,  AEP  Energy  states  that  it  will 
pay  the  following  amounts  to  that  AEP  system 
com[>ary  for  any  such  intellectual  property  actually 
sold  or  licensed  by  AEP  Energy:  (1 )  70%  of  the 
revenues  from  the  intellectual  property  until  the 
AEP  system  company  that  developed  the 
intellectual  property  recovers  its  programming  and 
development  costs:  and  (2)  20%  of  such  revenues 
thereafter.  AEP  Energy  would  pay  cost  for 
intellectual  property  developed  at  its  request.  AEP 
Energy  would  address  such  requests  only  to  AEP 
Service. 


and  other  support  activities  necessary 
for  AEP  Energy  to  manage  its 
preliminary  development  activities 
related  to  consulting  activities. 
However,  AEP  Energy  is  not  proposing 
to  provide  demand-side  management 
services. 

AEP  Energy  anticipates  undertaking 
the  activities  on  its  own  and  in 
conjunction  with  unaffiliated  third 
parties.  The  arrangements  may  take  the 
form  of  informal  and  unincorporated 
consortia.  AEP  Energy  anticipates  that 
any  consulting  opf>ortun)ties  arising 
from  the  arrangements  will  either  take 
the  form  of  a  direct  contractual 
relationship  with  the  end-user  of  its 
ser\'ices.  or  as  a  subcontractor  working 
under  the  direction  of  a  general 
contractor  of  a  particular  project. 

AEP  now  proposes  to  make  additional 
investments  in  AEP  Energy,  through 
December  31. 1995,  in  the  amount  of  $5 
million  for  preliminary  development 
activities  associated  with  its  consulting 
business.  Investments  in  AEP  Energy 
may  take  the  form  of  additional 
acquisitions  of  common  stock,  capital 
contributions,  open  account  advances 
and/or  subordinated  loans  (collectively. 
"Investments").  Any  such  open  account 
advances  or  subordinated  loans  would 
bear  interest  at  a  rate  based  on  AEP's 
cost  of  funds  in  effect  on  the  date  of 
issue,  but  in  no  case  in  excess  of  the 
prime  rate  at  a  bank  designated  by  AEP. 
AEP's  cost  of  funds  is  represented- by  its 
commercial  paper  rating,  which  is 
currently  rated  P-2  by  Moody's 
Investors  Services,  Inc.  and  F-2  by  Fitch 
Investors  Service,  Inc.  Recently,  on 
December  10, 1993,  AEP  sold  $64 
million  of  commercial  paper  notes  at  a 
discount  rate  of  3.28%,  for  a  term  of  18 
days  and  maturing  on  December  28, 
1993. 

In  addition,  it  is  contemplated  that 
AEP  Energy  may  obtain  debt  fijiandng 
from  unaffiliated  third  parties  consisting 
of  commercial  banks,  insurance 
companies  or  other  institutional 
hivestors  ("Debt  Financing"),  as  long  as 
the  total  of  all  Investments  together  with 
any  Htbx  Financing  does  not  exceed  the 
total  funding  authorization  of  AEP 
Energy  of  $5  million.  Such  Debt 
Financing  may  require  a  guarantee  by 
AEP.  NonaffiliRted  Debt  Financing 
obtained  by  AEP  Energy  will  not  exceed 
a  term  of  ten  years  or  bear  a  floating 
interest  rate  in  excess  of  115%  of  the 
prime  rate  in  effect  at  the  time  of 
issuance.  In  connection  with  any  Debt 
Financing  obtained  by  AEP  Energy,  it 
may  be  required  to  pay  conunitment  and 
other  fees  not  to  exceed  25  basis  points 
per  annum  on  the  total  amount  of  the 
Debt  Financing.  AEP  Energy  requests  an 
exception  from  the  competitive  bidding 
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requirements  of  Rule  50  pursuant  to 
subsection  (a)(5)  thereof  in  connection 
with  such  Debt  Financing. 

AEP  and  AEP  Energy  also  request 
authority  to  expand  the  current  scope  of 
financial  commitment  of  AEP  to  include 
the  issuance  of  guarantees  or 
assumption  of  liabilities  by  AEP  on 
behalf  of  AEP  Energy  to  unaffiliated 
third  parties  in  an  aggregate  amount  not 
to  exceed  $25  million.  These  may  take 
the  form  of  performance  guarantees  or 
direct  or  indirect  financial  guarantees. 
The  AppUcants  state  thafsuch 
arrangements  may  be  necessary  in  order 
for  AEP  Energy  to  satisfy  a  potential 
customer  that  it  has  the  financial 
support  for  its  contractual  warranty 
obligations  as  may  be  negotiated  as 
features  of  specific  contracts. 

General  Public  Utilities  Corporation,  el 
al.  (70-8315) 

General  Public  Utilities  Corporation 
("GPU").  100  Interpace  Parkway. 
Parsippany,  New  Jersey  07054,  a 
registered  holding  company,  and  its 
wholly  owTied  non-utility  subsidiary 
company.  Energy  Initiatives,  Ina  ("ED") 
(collectively,  "Applicants").  One  Upper 
Pond  Road.  Parsippany,  New  Jersey 
07074,  have  filed  an  application- 
declaration  imder  sections  6,  7, 9, 10, 
12(b).  and  32  of  the  Act  and  Rules  45 
and  53  thereimder. 

ED  proposes  to  acquire  a  limited 
partnership  interest  for  $11.5  million  in 
a  Canadian  hmited  partnership 
( "Partnership")  being  formed  to 
develop,  construct,  own,  and  operate  a 
22.5  megawatt  wood  and  oil  fired 
cogeneration  facility  in  Brooklyn,  Nova 
Scotia, Canada  (Project").  Applicants 
expect  that  Polsky  Energy  Corporation, 
era  wholly  owned  subsidiary  or  affiliate 
thereof,  will  be  the  general  partner  and 
a  limited  partner  of  the  Partnership. 
Applicants  state  that  the  Project  wrill  not 
engage  hi  any  retail  electric  sales,^  and 
anticipate  that  it  will  qualify  as  an 
exempt  wholesale  generator  as  defined 
by  section  32(a)(1)  of  the  Act. 

EII  proposes  to  secure  its  equity 
contribution  to  the  Partnership  through 
an  irrevocable  letter  of  credit  ("Letter  of 
Credit")  for  $11.5  miUion  with  GPU 
unconditionally  guaranteeing  Ell's 
obUgations.  Alternatively,  should  the 
Partnership  elect  to  borrow  $11.5 
million  from  lending  institutions  to 
provide  a  portion  of  the  construction 
financing,  GPU  proposes  to  guarantee 
unconditionally  Ell's  repayment 
obligations. 

Apphcants  anticipate  that  the  Letter 
of  Credit  will  expire  no  later  than  March 
31, 1996  and  that  any  drawings  thereon 
will  bear  interest  at  not  more  than  five 
percent  above  the  prevailing  prime  rate 


for  large  United  States  commercial 
banks.  Related  Letter  of  Credit  fees 
payable  by  EU  or  GPU  will  not  exceed 
one  percent  annually  of  the  face  amount 
of  the  Letter  of  Credit.  Any  Partnership 
construction  borrowings  guaranteed  by 
GPU  in  lieu  of  the  Letter  of  Credit  will 
mature  no  later  than  March  31, 1996. 
will  bear  interest  at  no  more  than  1.5% 
above  the  prevaihng  London  hiterbank 
Offered  Rate,  and  will  be  prepayable  by 
the  Partnership  as  and  to  the  extent 
provided  in  the  related  loan  agreements. 

Jersey  Central  Power  &  Light  Company 
(70-«323) 

Jersey  Central  Power  &  Light 
Company  300  Madison  Avenue, 
Morristown,  New  Jersey  07960 
( "JCPatL ").  a  subsidiary  of  General 
Public  Utilities  Corporation,  a  registered 
holding  company,  has  filed  a 
declaration  under  section  6(8)  and  7  of 
the  Act. 

JCP4L  maintains  an  insurance  policy 
that  provides  coverage  for  workers 
compensation  claims,  as  required  by 
New  Jersey  Law.  The  insurance  policy 
also  provides  Uability  insurance 
coverage  for  employee  claims  made 
directly  against  JCP&L. 

JCP&L  has  decided  to  modify  the 
insurance  policy  so  that  JCP&L  would 
now  be  required  to  pay  a  deductible  for 
each  claim,  up  to  a  specified  maximum 
amount  for  all  claims  in  the  calendar 
year  ("Deductible  Cap").  While  the 
insurance  company  would  continue  to 
administer  and  pay  all  claims  as  they 
arise,  JCP&L  would,  on  a  monthly  basis, 
reimburse  the  insurance  company  for 
the  amount  of  each  claim  paid  up  to  the 
deductible  amount,  subject  to  the 
Deductible  Cap. 

In  order  to  secure  its  obligations, 
JCP&L  proposes  to  enter  into  letter  of 
credit  reimbursement  agreements  with 
banks  and  to  deliver  to  Oieir  insurance 
company  irrevocable  bank  letters  of 
credit  ("LOG")  from  fime-to-time 
through  December  31, 1998.  The 
insurance  company  would  be  entitled  to 
draw  upon  the  LOG  in  the  event  that 
JCP&L  fails  to  reimburse  the  insurance 
company. 

The  LOC  would  expire  not  later  than 
December  31, 1998,  and  would  be  in  the 
aggregate  face  amount  not  to  exceed  $15 
million.  Drawings  on  the  LOC  would 
bear  interest  at  not  more  than  5%  above 
the  bank's  prime  rate  as  ha  effect  frt>m 
time-to-time.  For  example,  based  on  the 
present  prime  rate  of  6%,  the  maximum 
interest  rate  would  be  11%.  JCP&L  may 
also  be  required  to  pay  annual  LOC  fees 
which  would  not  exceed  1%  of  the  face 
amount  of  the  LOC 
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For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-«79  Filed  1-12-94;  8:45  am) 
BiLUNG  cooe  aoio-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  491 19  and  Order  94-1-3] 

Application  of  Airtrain  Corporation  for 
Issuarice  of  New  Certificate  Authority 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  of  order  to  show  cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  AirTrain 
Corporation  fit,  willing,  and  able,  and 
(2)  awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
January  21. 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49119  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107).  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington.  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (P-56,  room  64011.  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  (202)  366-9721. 

Dated:  January  6, 1994. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Policy  and 

International  Affairs. 

IFR  Doc.  94-806  Filed  1-12-94;  8:45  am) 

WLUNC  COOE  4ai0-«2-# 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-002;  Notice  1] 

Ford  Motor  Company;  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

Ford  Motor  Company  (Ford)  of 
Dearborn.  Michigan  has  determined  that 
some  of  its  vehicles  fail  to  comply  with 
the  labeling  requirements  of  49  CFR 
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571.101,  \AotOT  Vehicle  Safety  Standard 
No.  101.  "Controls  and  Displays."  and 
49  CFR  5  71.105.  Motor  Vehicle  Safety 
Standard  No.  105.  "Hydraulic  Brake 
Systems. '  and  has  filed  an  appropriate 
report  pi  rsuant  to  49  CFR  Part  573. 
"Defect  i  nd  Noncompliance  Reports." 
Ford  has  also  petitioned  to  be  exempted 
from  the  notification  and  remedy 
requirem  ents  of  the  National  Traffic  and 
Motor  V<  hide  Safety  Act  (15  U.S.C. 
1381  et  s  sq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  tq  motor  vehicle  safety. 

This  n  )tice  of  receipt  of  a  petition  is 
publishe  i  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  A  :t  (15  U.S.C.  1417)  and  does  not 
represen ;  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  o  the  petition. 

Paragi  iph  S5.2  and  Table  2  of 
Standarc  No.  101  specify  that  the  brake 
system  c  isplay  telltale  shall  be 
identifie  d  with  the  word  "brake"  and 
provide  iiat  additional  words  or 
symbols  may  be  used  at  the 
manufacturer's  discretion  for  the 
purpos^ of  clarity.  In  addition, 
paragrai  h  S5.3.5(c)(l)  of  Standard  No. 
105  spe(  ifies  that  brake  system  indicator 
lamps  s^all  display  the  word  "brake." 
During  the  period  of  July  19, 1993  to 
August  19, 1993,  Ford  manufactured 
approxilnately  40,300  Ranger  and 
Explorer  vehicles  which,  instead  of 
having  me  brake  system  telltale 
identifiid  by  the  word  "brake."  it  is 
identified  by  the  International 
Standanls  Organization  (ISO)  symbol. 
These  vehicles  were  manufactured  with 
instrument  panel  clusters  built  by 
Ford's  supplier  mistakenly  using 
tachometer  assemblies  intended  for  use 
only  onlvehicles  to  be  exported  to 
Europe  J  where  the  ISO  symbol  is  the 
require^  telltale  identifier.  Ford 
submitt  )d  diagrams  of  the  U.S.  and 
Europei  n  tachometer  assemblies,  which 
are  con  ained  in  its  petition  on  file  in 
NHTS^  's  Docket  Section. 

Ford  supports  its  petition  for 
inconsc  quential  noncompliance  with 
the  foil  >wing: 

In  Foi  I's  judeement,  the  condition  is 
inconse<  uential  to  motor  vehicle  safety.  The 
affected  Ranger  and  Explorer  brake  display 
telltales  illuminate  red  as  required,  and 
except  for  the  missing  identifier  word 
"Brake,"  the  vehicles  comply  with  all  other 
applicable  FMVSS  requirements.  Even 
though  "Brake"  is  not  used.  Ford  believes 
that  the  likelihood  is  remote  that  a  driver  of 
one  of  tike  affected  vehicles  would  not 
recogniie  illumination  of  the  red-colored 
brake  telltales  as  an  indication  of  a  possible 
brake  sjjstem  malfunction,  principally  for 
three  r^sons: 

(1)  •  r  *  ITlhe  brake  system  ISO  symbol 
and  the  parking  brake  ISO  symbol  are  part  of 
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the  same  brake  warning  jewel;  both  are 
simultaneously  illuminated  by  the  same  light 
source.  Both  identifications  illuminate 
simultaneously  every  time  the  parking  brake 
is  applied,  during  the  cluster  warning  lamp 
function  check,  and  if  a  brake  system 
malfunction  occurs.  Because  this  telltale  is 
illuminated  during  parking  brake  engagement 
and  during  lamp  function  checks,  an  operator 
is  conditioned  to  associate  these  two 
identifiers  with  "brakes."  and  therefore  their 
illumination  would  alert  that  operator  to  a 
possible  brake  system  malfunction  (or  that 
the  parking  brake  is  applied). 

(2)  Ford  believes  that  the  brake  ISO  symbol 
is  more  widely  recognized  at  present  than  in 
the  ipast;  use  of  this  symbol  in  combination 
with  the  word  "Brake"  is  common  in  the 
majority  of  vehicles  manufactured  by  Ford 
Motor  Company,  and  also  in  many  vehicles 
of  other  manufacturers,  so  that  the  telltale 
design  will  satisfy  both  U.S.  and  Canadian 
standards.  (Corresponding  Canadian 
standards  require  the  symbol  rather  than  the 
word  "Brake."  but  also  permit  both  the 
symbol  and  word  identification.) 

(3)  The  function  of  the  brake  warning  jewel 
is  fully  explained  as  "a  warning  light  for 
brakes"  in  the  Owner  Guide  furnished  with 
each  vehicle. 

In  summary,  while  the  absence  of  the  brake 
system  telltale  "Brake"  identification  on  the 
affected  vehicles  is  a  "technical" 
noncompliance.  |Ford  l)elieves]  that  the 
condition  is  not  a  risk  to  motor  vehicle  safety 
because  even  without  the  identifier  word 
"Brake."  an  operator  would  recognize  the 
illumination  of  the  red  brake  jewel  to  be  a 
warning  of  possible  brake  system  problems. 
(Ford  is]  aware  of  no  complaints,  accidents, 
or  injuries  related  to  this  condition. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Ford, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109. 400  Seventh  Street  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
-Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  February  14. 
1994. 

Authority:  15  U.S.C.  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on  January  6, 1994. 
Barry  Felrics, 

Associate  Administrator  for  Bulemaking. 
(FR  Doc.  94-e07  Filed  1-12-94;  8:45  ami 
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(Docket  Na  94-003;  Notice  1] 

Ford  Motor  Company;  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

Ford  Motor  Company  (Ford)  of 
Dearborn,  Michigan  has  determined  that 
some  of  its  replacement  windshields  fail 
to  comply  with  the  labeling 
requirements  of  49  CFR  571.205.  Motor 
Vehicle  Safety  Standard  No.  205, 
"Glazing  Materials."  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  "Defect  and  NoncompHance 
Reports."  Ford  has  also  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Standard  No.  205,  which 
incorporates,  by  reference,  the  American 
National  Standards  Institute's  "Safety 
Code  for  Safety  Glazing  Materials  for 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways"  Z-26.1-1977.  January 
26. 1977.  as  supplemented  by  Z26.1a, 
July  3, 1980  (ANS  Z26.1).  specifies  that, 
with  certain  exceptions,  glazing 
materials  for  use  in  motor  vehicles  shall 
conform  with  Paragraphs  S5, 
"Requirements."  S6,  "Certification  and 
Marking."  and  ANS  Z26.1.6.  "Marking 
of  Safety  Glazing  Materials." 
Specifically,  section  6  of  ANSI  Z26.1 
states  "[Gjlazing  materials,  which  in  a 
single  sheet  of  material  are  intentionally 
made  v«th  an  area  having  a  luminous 
transmittance  of  not  less  than  70  percent 
(Test  No.  2),  adjoining  an  area  that  has 
less  than  70  percent  luminous 
transmittance,  shall  be  permanently 
marked  at  the  edge  of  the  sheet  to  show 
the  limits  of  the  area  that  is  intended  to 
comply  with  Test  No.  2.  The  markings 
shall  be  AiSl  or  ATS2  etc.  *  *  *." 

Approximately  98,000  \V1099V 
windshields  manufactured  from  June 
1992  through  October  1993  and  14.800 
W911V  windshields  manufactured  from 
August  1992  to  June  1993  are  missing 
the  AiSl  marking  at  the  bottom  edge  of 
the  shade  band.  The  subject 
windshields  are  manufactured  as 
replacements  for  windshields  in  1980 
through  1994  model  year  Ford  F-Series 
and  Bronco  vehicles. 

Ford  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 


The  affected  windshields  were  produced 
by  a  Ford  supplier  without  A4.S1  markings  at 
the  bottom  edge  of  the  shade  band,  but  meet 
all  other  marking  and  performance 
requirements  of  Standard  No.  205  and  ANSI 
Z26.1  including  the  appropriate  ASl  marking 
in  the  area  of  the  trademark  identifying  the 
type  of  construction  of  the  glazing  material. 

(Ford  believes  that  t]he  omission  of  the 
marking  presents  no  risk  of  accident  or 
injury.  Consequently  in  Ford's  judgment,  the 
omission  is  inconsequential  as  it  relates  to 
motor  vehicle  safety.  The  stated  purposes  of 
IFederal  Motor  Vehicle  Safety  Standard) 
FMVSS  No.  205  are  to  reduce  injuries 
resulting  from  impact  to  glazing  surfeces,  to 
ensure  a  necessary  degree  of  transparency  in 
motor  vehicle  windows  for  driver  visibility, 
and  to  minimize  the  possibility  of  occupants 
being  thrown  through  the  vehicle  windows 
in  collisions.  As  previously  noted,  the 
affected  windshields  fully  comply  with  the 
performance  requirements  of  FVfVSS  No.  205 
and  although  missing  the  AXSl  marking  at 
the  bottom  of  the  shade  band,  they  do  have 
the  correct  SAl  marking  to  indicate  the  type 
of  construction  of  the  glazing  material. 
Because  all  performance  requirements  are 
met,  the  omission  of  the  marking  at  the  shade 
band  has  no  effect  upon  the  ability  of  the 
glazing  to  perform  in  the  manner  intended  by 
the  standard.  Ford  is  not  aware  of  any 
complaints,  accidents,  or  injuries  related  to 
this  condiUon. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Ford, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  dosing  date:  February  14, 
1994. 

Authority:  15  U.S.C  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on:  January  6, 1994. 
Barry  Felrice, 

Associa  te  A  dm  in  istratorfor  Rulemaking. 
(FR  Doc.  94-808  Filed  1-12-94;  8:45  am) 

BILUNO  CdDC  4910-M-M 


[Docket  No.  94-001;  Notice  1] 

Uniroyal  Goodrich  Tire  Company; 
Receipt  of  Petition  for  Determination  ol 
Inconsequential  Noncompliance 

The  Uniroyal  Goodrich  Tire  Company 
(Uniroyal)  of  Greenville,  South  Carolina. 
has  determined  that  some  of  its  tires  fail 
to  comply  with  49  CFR  571.109.  Motor 
Vehicle  Safety  Standard  No.  109,  "New 
Pneumatic  Tires."  and  49  CFR  571.119. 
Motor  Vehicle  Safety  Standard  No.  119. 
"New  Pneumatic  Tires  for  Vehicles 
Other  Than  Passenger  Cars,"  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  Part  573.  "Defect  and 
Noncompliance  Reports."  Uniroyal  has 
also  petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  its  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

Paragraph  S4.3.3(b)  of  Standard  No. 
109  and  paragraph  S6.5{d)  of  Standard 
No.  119  specify  that  each  tire  be  labeled 
with  an  identification  number.  The  last 
digit  of  this  identification  number 
should  represent  the  year  of 
manufacture. 

In  the  46th  week  of  1993.  Uniroyal 
manufactured  approximately  6,500  tires 
in  several  brands  and  sizes  with  an 
incorrect  year  of  manufacture  contained 
in  the  tire  identification  number.  The 
last  digit  in  the  identification  number 
on  the  subject  tires  is  incorrectly 
marked  "4,"  signifying  1994.  The  last 
number  should  be  "3,"  signifjine  1993. 

Uniroyal  supports  its  petition  for 
inconsequential  noncompliance  with 
the  statement  that  it  does  not  "believe 
that  this  error  will  impact  motor  vehicle 
safety  since  only  the  year  of 
manufacture  is  incorrect."  All  tires  are 
sold  only  in  the  replacement  market. 

Interested  persons  are  invited  to 
submit  written  data,  viewsi  and 
arguments  on  the  petition  of  Uniroyal. 
described  above.  Gsmments  should  refer 
to  the  E>ocket  Number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street.  SW.. 
Washington,  DC,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
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application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  %vill 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  February  14, 
1994. 

(15  VS.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  January  6, 1994. 
Barry  Feirice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  94-809  Filed  1-12-94;  8:45  ami 

WLLMO  COOE  4«10-6»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Miformatlon  Collection 
Require  ments  Submitted  to  0MB  for 
Review 

January  I  ,  1994. 

The  I  epartment  of  Treasury  has 
submitt  k1  the  following  public 
informa  tion  collection  requirement(s)  to 
OMB  fof  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Oaw  96-511.  Copies  of  the 
submisaion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  (isted.  Comments  regarding  this 
informa|tion  collection  should  be 
address  >d  to  the  OMB  reviewer  listed 
and  to  t  le  Treasury  Department 
Clearan  :e  Officer,  Department  of  the 
Treasur  f,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washii^on.  DC  20220. 

Interna  Revenue  Service 

OMB  Number:  1545-0169. 
Form  Number:  IRS  Forms  4461, 4461- 
A,  and  ^461-6. 


Recordkeeping 

Learning  about  ttie  law  or  ttie  form 

Preparing  tfie  form _ 

Copying,  assembiing.  and  sending  ttie  form  to  the  IRS 


to  hours  40  minutes 
>  hours  2  minutes  .... 
i  hours  51  minutes  .. 
16  minutes  


Frequency  of  Response:  On  occasion 
(These  forms  are  generally  filed  only 
once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  120,374  hours. 


6::2- 


Cleamnce  Officer:  Garrick  Shear, 
:-3869,  Internal  Revenue 
room  5571, 1111  Constitution 
,  NW..  Washington,  DC  20224. 
OMMReviewer:  Milo  Sunderhauf, 
(202)  3  15-6880,  Office  of  Management 


(202) 

Service 

Avenu( 


Type  of  Review:  Extension. 

Title:  Application  for  Approval  of 
Master  or  Prototype  and  Regional 
Prototype  Defined  Contribution  Plan 
(Form  4461);  Application  for  Approval 
of  Master  or  Prototype  and  Regional 
Prototype  Defined  Benefit  Plan  (Form 
4461-A);  and  Application  for  Approval 
of  Master  or  Prototype  Plan  or  Regional 
Prototype  Plan  (Form  4461-B). 

Description:  The  Internal  Revenue 
Service  (IRS)  uses  these  forms  to 
determine  from  the  information 
submitted  whether  the  applicant  plan 
quaUfies  under  section  401(a)  of  the 
Intem^TRevenue  Code  for  plan 
approval.  The  application  is  also  used  to 
determine  if  the  related  trust  quahfies 
for  tax  exempt  status  under  Code 
section  501(a). 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  4461 


Form  4461-A 


40  hours _ 

4  hours  56  minutes  . 
4  hours  48  minutes  . 
16  minutes 


Form446-B 


5  hours  30  minutes. 

1  hour  10  nunutes. 

2  hours  14  minutes. 
16  minutes. 


and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  94-850  Filed  1-12-94;  8:45  am) 
WLUNQ  COOE  4a30-ei-P 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  58  Fed.  Reg. 

69456.  Thursday.  December  30, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  2:00  p.m.  (Eastern  Time), 

Tuesday,  January  11, 1994. 

CHANGE  IN  THE  MEETING:  The  Closed 

Session  of  the  meeting  has  been 

cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Frances  M.  Hart,  Executive  Officer  on 

(202) 663-4070. 

Dated:  January  11, 1994. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secivtariat. 
IFR  Doc.  94-1050  Filed  1-11-94;  2:55  pml 
Biuma  COOE  M7o-oe-M 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 

January  19, 1994. 

PLACE:  Board  Room,  7th  Floor.  Room 

7047, 1775  Duke  Street.  Alexandria. 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5),  (7).  (8),  and  (10). 

3.  Administrative  Action  under  Section 
205  and  208  of  the  Federal  Credit  Union  Act. 


Closed  pursuant  to  exemptions  (8),  (9)(A)(ii) 
and  (9)(B). 

4.  Requests  by  Corporate  Federal  Credit 
Unions  for  Field  of  Membership 
Amendments.  Qosed  pursuant  to  exemption 
(8). 

5.  Requests  by  Corporate  Federal  Credit 
Unions  for  Waivers  from  Part  704,  NCUA's 
Rules  and  Regulations.  Closed  pursuant  to 
exemption  (8). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker.  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  94-1036  Filed  1-11-94;  2:22  pm| 

BU.UNQ  COOE  7S3S-01-M 


"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (58  FR  648 
January  5, 1994). 

STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Thursday, 
December  30.  1993. 

CHANGE  IN  THE  MEETING:  Deletion. 

The  following  item  was  not 
considered  at  a  closed  meeting  on 
Friday,  January  7, 1994.  at  10  a.m.: 

Opinion. 

Commissioner  Beese.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
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or  postponed,  please  contact-  Brian  Lane 
at  (202) 272-2400. 

Dated:  January  7. 1994. 
Jonathan  G.  Kalz, 
Secretory. 

IFR  Doc.  94-1009  Filed  1-11-94;  1:12  pm) 
BILUNO  COOE  •01IM1-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATtON  OF 
PREVIOUS  ANNOUNCEMENT:  |59  FR  1415. 
January  10. 1994). 

STATUS:  Open  meeting. 

PLACE:  450  Fifth  Street,  NW.. 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Thursday. 
January  6. 1994. 

CHANGE  m  THE  MEETING:  Time  Change. 

The  open  meeting  scheduled  for 
Wednesday.  January  12. 1994  at  10  a.m.. 
has  been  rescheduled  for  Wednesday. 
January  12.  1994  at  11a.m. 

Commissioner  Beese.  as  duty  officer. 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Blair 
Thomas  at  (202)  272-2300. 

Dated:  January  11, 1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-1064  Filed4-ll-94;  3:53  pm) 
atLUNG  COOE  SOIft-OI-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-4793-6] 
RIN  2060-AD67 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories  and  for  Coke  Oven 
Batteries 

Correction 

In  rule  document  93-26162  beginning 
on  page  57898  in  the  issue  of 
Wednesday,  October  27, 1993,  make  the 
following  corrections: 

Appendix  A  to  Subpart  L-[Corrected] 

1.  On  page  57924,  in  the  second 
column,  in  Appendix  A  to  subpart  L,  in 
entry  No.  13,  in  the  column  designated 
"Battery",  remove  "8". 

Appendix  A  to  part  63-[Corrected] 

2.  On  page  57925,  in  the  second 
column,  in  Appendix  A  to  part  63,  in 
3.9,  in  the  equation,  "L"  should  read  ". 

ti 

3.  On  page  57928,  in  the  second 
column,  in  Appendix  A  to  part  63,  in 
5.6.5.2,  in  (Eq.  303-10),  "+  K"  should 
read  "+  . . .". 
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4.  On    age  57929,  in  the  second 

column,  n  Appendix  A  to  part  63,  in 

.«!  R  fi  2.  ih  (Eq.  303-12),  remove  "K". 
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ENVIROllMENTAL  PROTECTION 
AGENC) 


40  CFR  fart  799 


[OPPTS 
RIN  2070 

Office  o 
Rule 


2111C;FRL  4047-2] 
VB94 

Water  Chemicals;  Final  Test 


Correctii  n 

In  rule  document  93-27610  beginning 
on  page  I  9667  in  the  issue  of 
Wednes(  ay,  November  10, 1993,  make 
the  follo'  ving  correction: 

§799.507  1    [Corrected] 

On  pa  e  59682,  in  the  second  column, 
in  §  799.  i075(d),  in  the  second  line, 
"Deceml  er  24, 1993"  should  "December 
27, 1993  '. 

BILUNG  CO  >E  150541-0 


depar:  ment  of  justice 

Immigra  ion  and  Naturalization  Service 

8CFRPirt212 

[INS  No.    611-93] 
RIN111SAB72 

Tempor  iry  Entry  of  Business  Persons 
Under  tl  e  North  American  Free  Trade 
Agreem  mt  (NAFTA) 

Corrects  m 

Inruh 
on  page 


document  93-32008  beginning 
59205  in  the  issue  of  Thursday, 


December  30, 1993,  make  the  following 
corrections: 

1.  On  page  69210,  in  the  second 
column,  in  amendment  5.  to  §  212.1,  in 
the  first  line,  "(1)"  should  read  "(1)". 

§212.1    [Corrected] 

2.  On  the  same  page,  in  the  same 
column,  in  §  212.1,  in  the  first  line 
"(ly  should  read  "(1)". 

BOIMQ  CODE  150S41-O 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  175 

[T.D.94-5] 

Decision  Following  Petition  by 
Domestic  Interested  Party— Location 
of  Country  of  Origin  Marldng  for 
Frozen  Produce  Packages 

Correction 

In  rule  document  93-31855  beginning 
on  page  68743  in  the  issue  of 
Wednesday,  December  29, 1993,  make 
the  foUovdng  correction: 

On  page  68743,  in  the  first  column,  in 
EFFECTIVE  DATE:,  in  the  sixth  and 
seventh  lines,  "February  11, 1993." 
should  read  "February  11, 1994 

BILUNC  COOE  150S-01-O 
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Part  II 

Department  of 
Transportation 

Coast  Guard 

46  CFR  Part  114,  et  al. 

Small  Passenger  Vessel  Inspection  and 
Certification;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  114  through  139, 170. 
171, 173,  and  175  through  185 

[CQD  85-080] 

RIN2115-AC22 

Small  Passenger  Vessel  Inspection 
and  Certification 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  re\'ising 
its  original  proposal,  published  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (54  FR  4412)  of 
January  30, 1989.  to  amend  the 
regulations  governing  small  passenger 
x'essels.  This  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM) 
contains  a  complete  revision  of  the 
proposed  regulations  affecting  small 
passenger  vessels  based  on  the 
numerous  comments  received  to  the 
NPRM.  In  this  SNPRM.  the  Coast  Guard 
is  proposing  significant  changes 
including:  The  creation  of  separate 
regulations  for  small  passenger  vessels 
carrying  more  than  150  passengers  or 
with  overnight  accommodations  for 
more  than  49  passengers;  alternative 
requirements  to  certain  lifesaving 
equipment;  greater  allowance  of  non- 
Coast  Guard  approved  noncombustible 
materials;  and  the  establishment  of  new 
upper  limit  breakpoints  above  which  a 
vessel  would  have  to  comply  with  the 
construction  and  outfitting  requirements 
applicable  to  a  passenger  vessel  of  more 
than  100  gross  tons.  These  proposed 
revisions  are  expected  to  minimize  the 
complexity  of  the  original  proposed 
regulation. 

DATES:  Comments  on  this  SNPRM  must 
be  received  on  or  before  June  13, 1994. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Executive  Secretary. 
Marine  Safety  Council  {G-LRA-2/ 
3600)(CGD  85-080).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SVV., 
Washington,  DC  20593-0001. 
Comments  may  be  delivered  to  and  will 
be  available  for  inspection  or  copying, 
and  the  materials  referenced  in  this 
SNPRM  will  be  available  for 
examination  and  copying,  at  the  Marine 
Safety  Council  (G-LRA-2),  room  3406, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  (202)  267-1477,  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  on 
collection  of  information  requirements 
must  be  mailed  also  to  the  Office  of 
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Informati  m  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington.  DC  20503, 
ATTN:  D<  sk  Officer,  U.S.  Coast  Guard. 
FOR  FURT>  ER  INFORMATION  CONTACT: 
LCDR  Ma  t:  C.  Cruder,  Project  Manager, 
Office  of :  Merchant  Marine  Safety, 
Security,  ^d  Environmental  Protection, 
(G-MVI).  phone  (202)  267-1181. 

SUPPLEME  ITARY  INFORMATION: 

Requests  or  Comments 

Interest  >d  persons  are  invited  and 
encouragt  d  to  participate  in  this 
proposed  rulemaking  by  submitting 
WTitten  vi  jws.  data,  or  arguments  on  the 
contents  c  f  this  SNPRM.  Persons 
submittin  ;  comments  should  include 
their  nam  s  and  address,  reference  this 
SNPRM  (( CD  85-080).  give  the  specific 
section  ofkhe  proposed  regulations  to 
which  eaA  comment  applies,  and 
include  s<  pporting  documents  or 
sufficient  detail  to  indicate  the  reason 
for  each  o  imment.  Persons  desiring  an 
acknowle  gment  that  their  comments 
were  rece:  ved  should  include  a 
stamped,  elf-addressed  envelope  or 
post  card.  This  SNPRM  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  consid(  red  before  final  action  is 
taken  on  t  lis  SNPRM. 

The  Coj  St  Guard  has  determined  that 
the  opporl  unity  for  oral  presentations 
will  aid  this  rulemaking,  and  will  hold 
public  hea  rings  in  New  London,  CT, 
Seattle,  W  \,  Tampa,  FL,  and  Chicago, 
IL.  Interes  ed  persons  who  can 
demonstr^e  that  the  opportunity  to 
make  an  otal  presentation  at  a  different 
location  w  ill  aid  this  rulemaking  are 
requested  o  submit  recommendations 
for  hearin[  locations  and  dates  by 
writing  to  the  Marine  Safety  Council  at 
the  addresB  under  "ADDRESSES". 
Recommei  idations  on  the  locations  and 
dates  for  h  Barings  on  this  rulemaking 
must  be  re  :eived  prior  to  February  28, 
1994.  The  Coast  Guard  will  announce 
the  times  i  nd  places  of  the  public 
hearings  b  r  a  later  notice  in  the  Federal 
Register. 

Drafting  Ii  formation 

The  prir  cipal  {>ersons  involved  in  the 
drafting  of  this  proposal  are  Lieutenant 
Command  ir  Marc  C.  Cruder,  Project 
Manager,  (fommanders  William  C. 
Bennett  anid  William  P.  Cummins, 
Project  Managers  Emeriti,  and 
Commandi  sr  Mark  G.  VanHaverbeke, 
Project  An  ilyst.  Office  of  Merchant 
Marine  Sa  ety,  Seciuity,  and 
Environmj  ntal  Protection,  and  Mr. 
Nicholas  C  rasselli.  Project  Attorney, 
Office  of  C  lief  Counsel. 


Background  and  Purpose 

Subchapter  T  contains  the  regulations 
for  the  inspection  and  certification  of 
small  passenger  vessels  including 
construction,  outfitting  of  lifesaving  and 
fire  protection  equipment,  machinery 
and  electrical  installations,  and 
operational  requirements.  The  initial 
regulations  applicable  to  small 
passenger  vessels  were  promulgated  in 
46  CFR  subchapter  T,  in  the  Federal 
Register  of  5  October  1957  (22  FR  7949) 
Subchapter  T  originally  regulated 
vessels  of  65  feet  or  less  in  length, 
measuring  more  than  15  but  less  than 
100  gross  tons,  and  carrying  more  than 
6  passengers.  The  last  major  revision  to 
subchapter  T  was  made  in  1963  when 
the  scope  of  the  regulations  was 
broadened  to  include  vessels  of  more 
than  65  feet  in  length,  measuring  less 
than  100  gross  tons,  and  carrying  one  or 
more  passengers  (28  FR  9733).  Several 
minor  revisions  have  also  been  made  to 
subchapter  T  since  1963. 

A  NPRM,  published  in  the  Federal 
Register  (54  FR  4412)  of  January  30. 
1989.  contained  a  proposed  revision  of 
subchapter  T.  A  description  of  the  small 
passenger  vessel  fleet  and  detailed 
reasons  for  the  proposed  revision  of 
subchapter  T  are  contained  in  the 
NPRM.  As  part  of  the  proposal  in  the 
NPRM  to  revise  subchapter  T,  the  Coast 
Guard  also  proposed  to  revise  portions 
of  46  CFR  subchapter  S,  Subdivision 
and  Stability,  which  affect  small 
passenger  vessels.  The  NPRM  invited 
and  encouraged  interested  persons  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  conunents, 
including  views,  data,  or  arguments,  on 
the  proposal  by  May  31, 1989.  By  a 
notice  published  in  the  Federal  Register 
(54  FR  17997)  on  April  26, 1989.  the 
Coast  Guard  extended  the  deadline  for 
receipt  of  comments  to  July  31, 1989, 
and  announced  the  date  and  location  of 
six  public  hearings  on  the  proposed 
rulemaking. 

The  Coast  Guard  received  over  300 
comnient  letters  on  the  NPRM  providing 
both  support  and  criticism  of  the 
various  proposed  changes.  Of  these 
letters,  approximately  80  were  received 
after  July  31, 1989.  Although  received 
after  the  close  of  the  officially 
announced  comment  period,  the  Coast 
Guard  considered  the  comments  in 
these  letters  in  developing  this  SNPRM. 

Most  letters  contained  conunents  on 
several  different  aspects  of  the  proposal. 
Letters  were  received  from  numerous 
individual  small  passenger  vessel 
owners  and  operators  as  well  as  private 
surveyors,  boat  builders,  naval 
architects,  designers,  insurance 
companies,  and  equipment  vendors. 
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Several  associations  representing  large 
groups  of  vessel  owners  and  others 
involved  with  the  small  passenger 
vessel  industry  submitted  comment 
letters.  Detailed  letters  were  received 
from  the  American  Sailing  Training 
Association,  the  International 
Association  of  Masters,  Mates,  and 
Pilots,  the  National  Association  of 
Passenger  Vessel  Owners  (NAPVO),  the 
National  Marine  Manufacturers 
Association  (NMMA),  the  National  Party 
Boat  Owners  Alliance,  and  the  United 
States  Marine  Safety  Association,  as 
well  as  many  more  regional 
organizations.  Letters  were  also  received 
from  many  members  of  Congress  as  well 
as  government  agencies  including  the 
National  Transportation  Safety  Board 
(NTSB),  the  Federal  Communications 
Commission  (FCC),  and  Coast  Guard 
Marine  Safety  Offices  and  Marine 
Inspection  Offices.  Only  a  few  letters 
could  be  identified  as  being  submitted 
by  individuals  who  are  not  connected 
with  the  small  passenger  vessel  industry 
in  some  way,  except  as  passengers. 

Six  public  hearings  were  heldt>n  the 
NPRM  in  the  cities  of:  Washington.  DC; 
SL  Louis.  MO:  New  Orleans,  LA;  San 
Francisco,  CA;  Chicago,  IL;  and  Boston, 
MA.  Over  225  persons  attended  and  116 
members  of  the  public  presented  their 
views  on  the  NPRM  at  the  hearings. 

An  initial  analysis  of  the  conunents, 
the  proposed  rules,  and  the  draft 
evaluation  indicated  that  some  changes 
to  the  rules  proirased  in  the  NPRM  were 
necessary.  The  Coast  Guard  is  proposing 
in  this  SNPRM  to  revise  the  regulations 
governing  small  passenger  vessels.  The 
Coast  Guard  originally  informed  the 
public  of  its  intent  to  publish  this 
SNPRM  by  a  notice  published  in  the 
Federal  Register  (54  FR  38410)  of 
September  18, 1989.  This  SNPRM 
substantially  changes  some  sections  of 
the  NPRM.  and  includes  provisions  not 
contemplated  in  the  original  NPRM. 
Comments  are  desired  on  this  modified 
proposal. 

Discussion  of  Conunents  and  Proposed 
Amendments 

This  SNPRM  contains  a  complete 
revision  of  the  proposed  regulations 
affecting  small  passenger  vessels  based 
on  the  niunerous  comments  received  to 
the  NPRM.  Comments  which  are 
generally  applicable  to  more  than  one 
part  of  the  proposed  regulations,  such  as 
organization  (including  the 
development  of  a  new  subchapter  K  for 
certain  small  passenger  vessels),  specific 
vessel  types,  existing  vessels,  and 
manning,  are  discussed  under  (a) 
General  Comments.  Significant  changes, 
along  with  the  reasons  for  the  changes, 
to  each  regulation  in  subchapter  T  and 


parts  170. 171,  and  173  of  subchapters 
are  discussed  under  (b)  Specific 
Comments  in  numerical  order  by  the 
section  number  proposed  in  the  NPRM. 
To  prevent  confusion,  some  of  the   . 
sulx:hapter  K  and  subchapter  T 
regulation  cites  are  cross-referenced  in 
brackets.  An  example  is:  §  175.120  Load 
lines.  (K  §  114.120).  Where  sections 
proposed  in  the  NPRM  have  been 
redesignated,  the  revised  designation  is 
included  in  parentheses.  Additional 
information  on  specific  regulations, 
particularly  those  which  luve  been 
republished  in  this  SNPRM  without  any 
substantial  changes  from  the  NPRM  and 
which  are  not  discussed  in  this 
preamble,  may  be  found  in  the  NPRM. 

Distribution  and  derivation  tables  are 
included  at  the  end  of  this  section  of  the 
preamble.  The  distribution  table  shows 
where  each  section  of  the  existing 
regulations  would  be  in  the  proposed 
regulations  in  this  SNPRM.  The 
derivation  table  shows  where  each 
section  of  the  regulations  proposed  in 
this  SNPRM  originated. 

(a)  General  Comments 

Complexity  and  Organization  of  the 
Regulations.  Although  most  comments 
supported  the  Coast  Guard's  efforts  to 
consolidate  regulations  and  policies  and 
reduce  inconsistencies,  numerous 
comments  were  received  about  the 
apparent  complexity  of  the  proposed 
regulations.  The  NPRM  incorporated  the 
basic  provisions  of  the  International 
Maritime  Organization's  (IMO)  "Code  of 
Safety  for  Dynamically  Supported 
Craft,"  the  requirements  of  Coast  Guard 
Navigation  and  Inspection  Circular 
(NVIC)  11-83,  "RegulaUons  for  Very 
Large  46  CFR  subchapter  T  Passenger 
Vessels,"  and  other  NVICs.  the  contents 
of  numerous  policy  letters,  and  the 
provisions  of  the  c5oast  Guard  Marine 
Safe^  Manual  (MSM).  The  MSM 
provides  guidance  to  the  Coast  Guard 
Officer  in  Charge,  Marine  Inspection 
(OCMI)  on  the  enforcement  and 
interpretation  of  inspection  regulations. 
Consolidation  of  these  many  standards 
and  policies  into  the  regulatory 
requirements  gives  the  impression  that 
regulations  are  being  increased  when,  in 
fact,  many  of  the  "new"  regulations 
have  long  existed  as  policy.  This 
method  also  made  the  NPRM 
"complex"  and  hard  to  use. 

In  addition,  many  conunents  were 
concerned  with  the  inclusion  of 
regulations  for  specific  vessels  not 
previously  addressed  in  subchapter  T, 
such  as  EMiamically  Supported  Craft 
and  vessels  with  overnight 
accommodations  for  more  than  49 
passengers.  Some  comments  expressed  a 
fear  of  such  regulations  "trickUng 


down."  i.e.,  intentionally  or 
imintenticmally  being  applied  to 
smaller,  less  complex  vessels,  without  a 
need  for  such  requirements. 

The  Coast  Guard  understands  the 
concerns  of  industry  on  the  complexity 
of  the  regulations.  Consequently,  this 
SNPRM  proposes  organizing  the  small 
passenger  vessel  regulations  in  a 
significantly  diff^erent  manner.  In  order 
to  separate  requirements  for  larger 
vessels  from  those  for  smaller  vessels,  a 
new  subchapter  K  is  iMing  propoMsed  for 
vessels  which,  because  of  their  greater 
size,  passenger  capacity,  and  resulting 
complexity,  are  Iwyond  the  traditional 
description  of  a  small  passenger  vesseL 
In  this  SNPRM,  subchapter  T  contains 
the  regulations  for  vessels  carrying  not 
more  than  150  passengers  including 
vessels  with  overnight  accommodations 
for  not  more  than  49  passengers. 
Subchapter  K  contains  the  regulations 
for  small  passenger  vessels  carrying 
more  than  150  passengers  or  with 
overnight  accommodations  for  more 
than  49  passengers.  These  two 
breakpoints  were  chosen  for  the 
apphcabiUty  of  subchapter  K  since  more 
stringent  structural  fire  protection 
requirements  are  proposed  for  any 
vessels  exceeding  the  two  points. 

The  numbering  system  and 
organizational  structure  of  the  new 
subchapter  K  is  designed  to  parallel  the 
numbering  system  and  structure  of 
subdiapter  T.  This  will  expedite 
familiarization  with  the  new  subchapter 
and  provide  for  easy  reference  between 
subchapters  although  they  are  designed 
to  be  used  independently  of  each  other 
without  any  need  for  cross-referencing. 
In  subchapter  K  all  requirements  for 
vessels  carrying  more  than  150 
passengers  or  with  overnight 
accommodations  for  more  than  49 
passengers,  even  if  identical  to  those  in 
subchapter  T.  will  be  repeated  to 
prevent  the  need  for  cross-referencing. 
In  subchapter  T,  references  to  other 
subchapters  were  minimized 

The  creation  of  a  new  subchapter 
should  make  the  regulations  easier  to 
read  and  imderstand,  and  eliminate  any 
fears  of  an  unintentional  "trickle  down 
effect." 

Except  for  parts  178  and  179,  the 
general  order  of  parts,  subparts, 
sections,  and  paragraphs  in  the 

E reposed  subchapters  T  and  K  is 
asically  unchanged  from  the  existing 
subchapter  T.  However,  the  outdated 
nimibering  system  of  the  existing 
regulations  would  be  revised  to 
correspond  to  the  revised  CFR 
numbering  system. 

In  a  few  cases,  a  section  previously 
included  in  subchapter  T.  as  proposed 
in  the  NPRM,  is  proposed  by  this 
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SNPRM  to  be  included  only  in 
subchapter  K.  Typically  this  would 
include  sections  which  are  only 
applicable  to  vessels  carrying  more  than 


150  passengers  or  with  overnight 
accomm  >dations  for  more  than  49 
passengc  rs 


Organization  i  >f  Proposed  Subchapters  T  and  K 


Sut^ect  ma  ier 


General  provisions 

Inspection  and  certification „ J.!!!!!!!!!!!!!! 

Construction  and  arrangement ...Z..... 

Intact  statMlity  and  seaworttitness  _ ..""". 

Subdivision,  damage  stability,  and  watertight  integrity 

Lifesaving  equipment  and  arrangements 

Fire  protection  equipment  ].. 

Machinery  installation ...!..!"1""."!. 

Electrical  installation ~...!."!!!"!!!!!!!!."! 

Control  arid  miscellaneous  systems  ..„ 

Operations 


Breakpoints.  As  with  existing 
subchapter  T.  the  NPRM  proposed  a 
graduated  system  of  regulations  with 
generally  increasingly  stringent 
requirements  as  a  vessel  exceeds  certain 
thresholds  or  breakpoints.  The  proposed 
breakpoints  varied,  using  factors  such  as 
total  passenger  capacity,  length, 
existence  of  overnight  accommodations, 
nimiber  of  decks,  service,  route,  and 
machinery. 

The  Coast  Guard  received  numerous 
comments  concerning  the  use  of 
breakpoints  throughout  subchapter  T. 
The  Coast  Guard  response  to  comments 
on  breakpoints  for  specific  requirements 
in  the  NPRM  is  discussed  throughout 
this  preamble.  For  example,  changes  in 
the  criteria  used  to  determine  the  need 
for  certain  siuvival  oafl  are  discussed 
under  part  180  in  this  preamble. 

The  NTSB  endorsed  the  use  of  a 
graduated  system  of  regulations  based 
on  criteria  other  than  tonnage.  The 
Coast  Guard  agrees  with  the  NTSB  and 
others  that  the  number  of  passengers 
carried  should  be  the  primary  factor  in 
determining  safety  requirements. 
However,  the  Coast  Guard  has  retained 
the  use  of  a  variety  of  factors  to  establish 
the  applicability  of  requirements.  For 
example,  the  physical  size  of  the  vessel 
is  important  in  determining  the 
standards  to  be  used  for  hull 
construction  as  well  as  the  volume  of 
fire  fighting  water  needed.  The 
practicality  of  installing  subdivision 
bulkheads  is  partly  dependent  on  the 
length  of  a  vessel.  The  need  for  survival 
craft  may  be  influenced  by  the  route  of 
a  vessel,  i.e.,  the  distance  it  travels  from 
shore  based  search  and  rescue 
resources. 

Several  comments  stated  they  had 
expected  more  than  one  major 
breakpoint  based  on  passenger  capacity. 
The  comments  expressed  a  desire  for  an 


A  comparison  of  the  organization  of 
the  two  proposed  subchapters  for  use  as 
an  index  is  provided  in  the  following 
table. 


Subchapter  K 
part  no. 


114 
115 
116 
N/A 
N/A 
117 
118 
119 
120 
121 
122 


Subchapter  T 
part  no. 


175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 


upper  br  akpoint  such  as  600 
passenge  -s  so  that  requirements  which 
should  o  ily  be  applicable  to  very  large 
vessels  are  not  also  made  applicable  to 
vessels  carrying  between  151  and  600 
passengefs.  The  comments  claim  that 
the  abseijce  of  a  passenger  capacity 
breakpoint  above  the  existing  150 
passenger  point  would  result  in  overly 
stringent  [requirements  for  smaller 
vessels. 

The  C<»st  Guard  concxu^  with  the 
need  for  $  new.  less  complex  breakpoint 
scheme.  Breakpoints  are  needed  to  limit 
the  ever  increasing  size,  and  passenger 
carrying  capacity  of  vessels  which, 
through  me  use  of  various  devices  in  the 
basic  tonoage  formulae,  are  considered 
small  passenger  vessels.  Under  the 
proposal,  the  split  between  subchapter 
T  and  K  serves  as  a  major  breakpoint. 
Subchapt  Br  K  contains  the  following 
new  upp<  r  breakpoints  for  vessels 
which  mi  ist  comply  with  subchapter  H 
(Passengt  r  Vessels): 

a.  Vessi  lis  which  cany  more  than  600 
passengei  s; 

b.  Vess  lis  with  overnight 
accommo  iations  for  more  than  150 
passengei  s;  or 

c.  Vessi  Is  of  more  than  200  feet  in 
length. 

Vessels  exceeding  any  one  of  these 
breakpoir  ts  because  of  their  capacity  or 
length  would  still  be  considered  small 
passengeB  vessels  because  of  their  gross 
tormage,  iut  would  have  to  comply  with 
the  requirements  for  construction  and 
outfitting  for  a  passenger  vessel  (of  at 
least  100  gross  tons)  presently  contained 
in  subchapters  H,  F  (Marine 
Engineeri  »g),  J  (Electrical  Engineering), 
and  S  (Su  xiivision  and  Stability).  The 
inspectioi  i  and  operational  requirements 
of  parts  1  4, 115. 121,  and  122  of 
proposed  subchapter  K  (corresponding 
to  parts  1  5, 176, 184,  and  185  of 


subchapter  T)  would  still  be  applicable 
to  the  small  passenger  vessels  which 
would  be  regulated  by  requirements  of 
these  other  subchapters.  Specifically, 
newly  constructed  passenger  vessels 
exceeding  these  breakpoints  would  be 
inspected  under  the  requirements  for 
certification  that  appear  in  subpart  H  of 
part  115.  Existing  vessels  would  be 
grandfathered,  as  allowed  by 
§  114.110(c)(2), 

With  the  establishment  of  these 
breakpoints,  application  of  certain 
requirements  primarily  intended  for 
vessels  carrying  as  many  as  3,000 
passengers  could  be  reduced.  This 
would  minimize  the  so  called  "trickle 
down  effect"  whereby  smaller  capacity 
vessels  are  required  to  comply  with 
requirements  intended  for  larger 
capacity  vessels.  These  new  proposed 
breakpoints  are  also  in  keeping  with  the 
Coast  Guard's  desire  to  minimize  the 
complexity  of  the  regulations  by 
minimizing  the  number  of  breakpoints 
and  aligning  them  with  the  type  of 
vessels  which  the  industry  has  become 
accustomed  to  building  and  operating  as 
small  passenger  vessels.  The  proposed 
breakpoints  were  chosen  as  discussed  in 
the  following  paragraphs. 

Six  hundred  passengers  would  be  the 
upper  passenger  capacity  breakpoint  for 
subchapter  K.  Six  hundred  passengers  is 
presently  used  in  subchapter  S  for 
subdivision  purposes.  Additionally, 
industry  comments  also  suggested  600 
passengers  as  the  breakpoint  for  the 
establishment  of  regulations  for  "large 
type  subchapter  T  vessels."  Presently, 
relatively  few  vessels  less  than  100  gross 
tons  (approximately  25)  carry  more  than 
600  passengers. 

One  hundred  fifty  passengers  would 
be  the  overnight  accommodation 
capacity  upper  breakpoint  which  would 
trigger  compliance  with  subchapter  H. 
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This  is  consistent  with  existing 
§  177.10-5  which  requires  vessels 
carrying  more  than  150  passengers  to 
comply  with  structiual  fire  protection 
requirements  of  subpart  72.05  of 
subchapter  H  which  the  OCMI 
determines  to  be  applicable.  The  Coast 
Gueu'd  considers  the  provisions  of  NVIC 
11-83  as  adequate  for  vessels  with 
overnight  accommodations  for  between 
50  and  150  passengers  and  proposes  to 
incorporate  them  into  subchapter  K.  The 
additional  expense  of  full  compliance 
with  the  applicable  requirements  of 
subchapters  F.  J.  H,  and  S  is  not 
warranted.  Presently,  there  are  no  small 
passenger  vessels  with  overnight 
accommodations  for  more  than  150 
passengers.  In  fact,  138  is  the  largest 
number  of  overnight  accommodations 
on  a  small  passenger  vessel  of  which  the 
Coast  Guard  is  aware. 

The  200  foot  maximum  length 
breakpoint  would  help  limit  Uie  size  of 
small  passenger  vessels.  Although 
passenger  capacity  is  the  primary 
criterion  for  evaluating  risk,  length  is 
another  criterion  to  consider.  Vessels 
under  200  feet  may  use  the  American 
Bureau  of  Shipping  (ABS)  Rules  for 
Building  and  Classing  Steel  Vessels 
Under  61  Meters  (200  feet)  and  ABS 
Rules  for  Building  and  Classing 
Reinforced  Plastic  Vessels.  Ladling  a 
maximum  length  criterion,  it  is  possible 
to  build  a  vessel  significantly  more  than 
200  feet  in  length  that  is  less  than  100 
gross  tons  and  certificated  for  just  under 
the  maximum  passenger  capacity 
breakpoint.  At  least  2  vessels  with 
registered  lengths  of  more  than  200  feet 
and  several  vessels  with  overall  lengths 
of  more  than  200  feet  are  below  100 
gross  tons. 

The  breakpoints  between  subchapters 
T,  K.  and  H,  as  proposed  in  this  SNPRM 
are  outhned  in  the  table  below. 

Breakpoints  for  Appucation  of 
Subchapters  T,  K,  and  H  to 
Small  Passenger  Vessels 


Breakpoints  for  Appucation  of 
Subchapters  T.  K.  and  H  to 
Small  Passenger  Vessels— Con- 
tinued 


Subchapter  T 

S<jtx;hapter 
K 

Sutr.hapter 
K' 

<  150  pas- 

151-600 

^601  pas- 

sengers or. 

pas- 

sengers 

sengers 

or 

or. 

Overnight  ac- 

Overnight 

Overnight 

commoda- 

accom- 

accomod- 

tions for  i  A9 

modations 

ations  for 

passengers 

for  50- 

^151 

and. 

150  pas- 

pas- 

sengers 

sengers 

and. 

or 

SubchapterT 

Subchapter 
K 

Subchapter 
Ki 

<  200  feet 

<  200  feet... 

c;  200  feet 

'Vessels  in  this  category  would  still  be 
small  passenger  vessels  (passenger  vessels 
less  than  100  GT),  but  would  be  required  to 
comply  with  parts  72.  75.  and  76  of  sub- 
chapter H.  parts  114,  115.  121.  and  122  of 
sutx^hapter  K,  and  the  applicable  requirements 
ol  sut)chapters  F  and  J. 

Specific  Vessel  Types 

Some  comments  requested  specific 
regulations  for  other  types  of  vessels, 
including  crew  boats,  dive  boats,  party 
fishing  boats,  and  dinner  boats.  In  fact, 
the  regulations  proposed  in  the  NPRM 
and  in  this  SNPRM  do  contain  some 
specific  regulations  for  vessels  such  as 
ferries,  sailing  vessels,  non-self- 
propelled  vessels,  dive  boats,  and 
vessels  engaged  in  recreational  fishing. 
Because  of  the  newly  proposed  split 
between  subchapters  T  and  K,  and  the 
removal  of  the  individual  requirements 
for  Dynamically  Supported  Craft 
(discussed  below),  the  specific 
regulations  for  special  types  of  vessels 
are  now  very  limited  in  number.  The 
remaining  limited  number  of  individual 
requirements  has  been  retained  within 
the  main  functional  parts  of  subchapters 
TandK. 

Dynamically  Supported  Craft 

Because  of  the  uniqueness  of 
Dynamically  Supported  Craft  (DSC),  the 
rules  proposed  in  the  NPRM  contained 
specific  requirements,  which  vary  from 
those  for  conventional  vessels,  for  DSC 
design,  construction,  equipment,  and 
operation.  The  DSC  regulations  and 
definitions  in  the  NPRM  are  primarily 
based  on  the  IMO  "Code  of  Safety  for 
Dynamically  Supported  Craft"  (DSC 
Code).  Recognizing  the  unique  design 
and  operational  characteristics  of  DSC, 
the  DSC  Code  was  developed  by  IMO  to 
provide  a  level  of  safety  for  DSC  on 
international  voyages  which  is 
equivalent  to  that  provided  by  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974,  as  amended  by  the 
Articles  of  the  Protocol  of  1978  and  the 
Amendments  of  1981  and  1983  (SOLAS) 
and  the  leadline  requirements. 

The  preamble  to  tne  DSC  Code  states 
that  it  was  developed  to  allow  the 
design  and  operation  of  DSC  which  take 
a  number  of  forms.  DSC  designs  include 
air  cushion  vessels,  hydrofoil  vessels, 
sidewall  vessels,  and  other  types  of  craft 
essentially  within  the  spectrum  existing 
t>etween  ^ips  and  aircraft.  Many 


existing  regulations  were  not  practicable 
or  sufficient  for  design  or  safety  reasons. 
Due  to  their  high  speeds, 
maneuverability,  normal  dynamic 
support,  aircraft  like  operations, 
necessary  light  weight,  and  unique 
machinery,  DSC  needed  alternative 
requirements.  Other  vessels,  such  as 
certain  catamarans,  may  also  have 
characteristics  different  enough  from 
conventional  displacement  vessels,  sut.h 
that,  in  order  for  the  vessels  to  snfely 
and  properly  operate,  alternative 
measures  must  l>e  used.  These 
characteristics  include  high  speed,  the 
need  for  a  light  weight  structure,  and  a 
planing  mode  of  operation.  In  order  to 
establish  a  level  of  safety  equivalent  to 
displacement  vessels,  the  DSC  Code 
contains  special  provisions  in  many 
areas,  such  as:  Advanced  methods  of 
design  and  analysis:  weather  conditions 
which  might  restrict  operations;  .Treas  of 
operation;  radio  communications, 
evacuation  of  passengers;  rescue 
services;  and  vessel  maintenance.  To 
prevent  piecemeal  application  of  the 
DSC  Code,  which  might  result  in  a 
system  imbalance  that  is  hazardous  to 
passengers,  the  DSC  Code  states  that  hill 
compliance  with  all  applicable 
provisions  is  required  if  the  DSC  Codt- 
is  to  be  used  as  an  equivalency  to  the 
international  conventions. 

Numerous  comments  were  submitted 
on  both  the  definition  of  DSC  and  the 
specific  requirements  proposed  for  DSC 
Three  comments  stated  their  support  for 
the  proposed  rules  because  the  rules 
would  specifically  certify  DSC, 
recognize  the  DSC  Code,  and  clarify    ' 
what  DSC  designers  must  do  to  meet 
Coast  Guard  requirements.  However, 
most  other  comments  did  not  support 
the  proposed  rules  regarding  DSC,  as 
discussed  l>elow.  The  Coast  Guard  has 
reviewed  the  comments  and  the  intent 
of  the  DSC  Code,  and  has  consequently 
made  significant  revisions  to  the 
proposed  regulations  affecting  DSC. 

Many  comments  had  various 
objections  to  the  definition  of  DSC  in 
the  NPRM.  Because  the  provisions  of 
the  DSC  Code  would  be  incorporated  by 
reference,  as  discussed  below,  the  Coast 
Guard's  position  is  that  it  is  important 
to  include  the  definition  of  DSC,  as 
specifically  contained  in  the  DSC  Code. 
and  has  done  so  in  §  175.400  (K- 
§  114.400)  of  this  SNPRM.  The  only 
difference  l>etween  the  definition  of  a 
DSC  in  the  IMO  Code  and  the  definition 
proposed  in  the  NPRM  was  that  the 
definition  in  the  IMO  Code  (which  is 
the  definition  proposed  in  this  SNPRM) 
states  that  a  vessel  is  a  DSC  if  the  vessel 
is  balanced  in  one  mode  of  operation  by 
other  than  hydrostatic  forces  or  the 
vessel  meets  the  speed-length  formula. 
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The  definition  in  the  NPRM  (which  no 
longer  applies)  was  written  so  that  a 
vessel  had  to  be  both  dynamically 
supported  and  meet  the  speed-length 
formula.  The  defiinition  of  DSC  is  now 
listed  alphabetically  with  the  other 
terms  in  §  175.400(b)  (K-§  114.400(b))  of 
this  SNPRM.  Under  this  definition,  air 
cushion  vessels,  hydrofoil  vessels,  and 
sidewall  vessels  (surface  effect  ships) 
would  be  included  as  DSC,  as  would 
many  high  speed  catamarans  and  high 
speed  monohuU  vessels  which  meet  the 
specified  speed-length  formula  and  are 
supported,  at  least  partially,  in  one 
mode  of  operation  by  other  than 
hydrostatic  forces. 

Several  comments  stated  the  DSC 
rules  should  only  be  applicable  to  air 
cushion  vessels,  hydrofoils,  and 
sidewall  vessels,  believing  that  the 
speed-length  formula  in  the  definition 
unjustifiably  results  in  many  high  speed 
excursion  yachts,  party  fishing  boats, 
and  catamarans  having  to  meet  the 
requirements  for  DSC  One  comment 
stated  the  opposite,  indicating  that 
monohull  vessels  should  be  considered 
DSC  if  they  are  capable  of  DSC 
performance.  One  comment  stated  that 
the  DSC  definition  should  be  revised  to 
reflect  the  actual  intent  of  the  DSC  Code 
which  is  to  serve  as  an  optional 
alternative  to  SOLAS. 

The  Coast  Guard  supports  the 
philosophy  of  the  DSC  Code  and  is 
proposing  in  this  SNPRM  that 
compliance  with  the  DSC  requirements 
should  be  mandatory  for  vessels  with 
the  design  and  operations  typical  of  air 
cushion  vessels,  hydrofoil  vessels,  and 
surface  effect  ships  (i.e.,  those  vessels 
which  have  all  or  a  significant  part  of 
their  weight  supported  by  other  than 
hydrostatic  forces).  However,  the  owner 
of  a  vessel  which  meets  the  speed- 
length  criteria  in  the  DSC  definition  in 
this  SNPRM  should  have  the  option  of 
using  the  provisions  of  the  DSC  Code. 
The  DSC  Code  could  be  used  to 
establish  an  equivalent  level  of  safety  if 
compliance  with  the  regulations  for 
conventional  vessels  is  impossible  or 
may  harmfully  affect  the  weight,  speed, 
and  other  desirable  operational 
characteristics  of  the  vessel.  In  this 
SNPRM,  vessels  with  high  speed 
planing  hulls  or  vessels  such  as  fast 
catamarans,  which  meet  the  definition 
of  a  DSC,  would  not  be  required  to 
comply  with  the  DSC  Code  but  could 
propose  to  use  the  provisions  of  the 
Code  as  equivalent  to  subchapter  T  or  K 
requirements  under  new  §  175.540(b) 
(K-§  114.540(b)).  The  Coast  Guard's 
position  is  that,  in  general,  the 
provisions  of  the  DSC  Code  are  not 
suitable  for  vessels  which  are  not  of  the 
light  weight  construction  and  do  not 


operate  at  the  high  speed  typical  of  DSC 
The  CjSC  Code  will  not  be  considered 
equivalent  to  SOLAS  or  U.S. 
Regulations  for  vessels  which  do  not 
■  "m  definition  of  a  DSC. 
lis  SNPRM,  the  Coast  Guard  is 
ling  to  incorporate  by  reference 
•visions  of  the  DSC  Code  by 
^  it  in  §  175.600  (K-§  114.600). 
Owners  of  any  vessel  which  meets  the 
DSC  definition  in  this  SNPRM  and 
which  is  to  be  certificated  for 
international  voyages  will  be  required  to 
comp!  y  with  all  provisions  of  the  DSC 
Code,  or  alternatively,  all  provisions  of 
SOLA  5.  This  is  in  keeping  with  the 
intent  of  the  DSC  Code.  Owners  of  any 
DSC  V  hich  has  all  or  a  significant  part 
of  its }  ireight  supported  by  other  than 
hydra  ttatic  forces  (i.e..  an  air-cushion 
vehicl  9,  hydrofoil,  or  surface  effects 
ship)  ivrill  most  hkely  not  be  able  to 
meet  the  requirements  of  SOLAS,  and 
will  h4ve  to  comply  with  the  DSC  Code. 
Owaers  of  any  vessel  which  meets  the 
DSC  dlefiniUon  in  this  SNPRM  and 
which  will  not  be  certificated  for 
international  voyages,  would  be 
required  to  comply  either  with  the  DSC 
Code  Or  subchapter  T  (or  K,  as 
applicable),  at  the  option  of  the  owner. 
For  vessels  which  meet  the  DSC 
definijion  in  this  SNPRM.  which  will 
not  belcertificated  for  international 
voyages,  and  which  the  owners  choose 
to  design  in  compliance  with 
subchipters  T  or  K  instead  of  the  DSC 
le  OCMI  may  require  operational 
Is  or  additional  safety  equip- 
Jnder  newly  proposed 
§§  176[ll0, 177.700(a),  177.800(f),  and 
184.1Gb(b)  (K-§§  115.110, 116.700(a). 
116.8a)(f),  and  121.100(b)),  operational 
controls  or  additional  safety  equipment, 
such  as  seat  belts  or  radar,  which  are 
spedflBd  in  the  DSC  Code  but  which  are 
not  sp^fically  required  on  all  small 
passenger  vessels  by  proposed 
subchipters  T  or  K,  may  be  required  by 
the  OqMI  on  a  case-by-case  basis.  These 
proposed  sections  are  included  in  the 
specific  section  discussions  later  on  in 
this  preamble.  Because  proposed 
subchapters T and  K donot  address 
many  Operational  characteristics  of  DSC 
which  have  all  or  a  significant  part  of 
their  Weight  supported  by  other  than 
hydros  tatic  forces  (i.e.,  an  air-cushion 
vehich  ,  hydrofoil,  or  surface  effiects 
ship),  ( ompliance  with  some  portions  of 
the  DS  Z  Code  may  be  required  (i.e., 
stabilil  y  and  operation  in  the 
dynam  ically  supported  mode).  Owners 
of  thes  i  types  ot  vessels  also  will  roost 
likely  i  lot  be  able  to  meet  the 
require  menu  of  subchapter  K.  and  will 
have  t<i  comply  with  the  DSC  Code. 

The  Coast  Guard  is  revising  proposed 
§  l75.S40(b)  (K-S  114.540(b))  to  state 


Code, 

con 

ment 


that  the  Commandant  may  accept  the 
provisions  of  the  DSC  Code  as 
equivalent  to  the  applicable 
requirements  of  subchapter  T  or  K. 
Requests  to  use  the  DSC  Code  as  an 
equivalent  would  be  handled  on  a  case 
by  case  basis  by  the  Marine  Technical 
and  Hazardous  Materials  Division  at 
Coast  Guard  Headquarters,  and  will  be 
carefully  evaluated  to  ensure  that 
system  safety,  as  envisioned  in  the  DSC 
Code,  is  maintained.  Where  the  DSC 
Code  does  not  have  provisions 
equivalent  to  specific  requirements 
proposed  In  subchapters  T  or  K,  or 
where  the  Code  leaves  determinations 
up  to  the  administration,  such  as  the 
specific  wiring  requirements  in 
§  183.340  (K-§  120.340),  a  vessel  would 
be  expected  to  comply  with  the 
applicable  requirements  in  subchapters 
T  or  K. 

U.S.  regulations  require  all  vessels 
carrying  ereater  than  150  passengers  to 
be  of  steel  or  equivalent  metal 
construction.  i.e..  noncombustible. 
However,  the  DSC  Code  allows  the  use 
of  other  than  noncombustible  materials 
provided  the  administration  is  satisfied 
that  additional  precautions  are  taken  to 
ensure  that  an  equivalent  level  of  safety 
is  achieved.  Longstanding  Coast  Guard 
pohcy  is  that  it  is  difficuh,  if  not 
impossible,  to  make  structiual  vessel 
components  (such  as  hulls,  bulkheads, 
and  decks)  of  combustible  materials 
(such  as  fiber  reinlbrced  plastic  (FRP)) 
equivalent  to  metal  construction. 
Therefore,  DSC  constructed  of 
combustible  materials  have  not  been 
allowed  by  the  Coast  Guard  to  operate 
in  the  U.S.  carrying  greater  than  150 
passengers. 

Because  of  these  changes  the  Coast 
Guard  has  deleted  §  176.116  and  the 
specific  construction,  outfitting,  and 
operational  requirements  for  DSC 
proposed  throughout  the  NPRM.  With 
the  removal  of  specific  DSC 
requirements,  it  is  not  necessary  to 
define  the  other  terms  associated  with 
DSC  as  proposed  in  the  NPRM. 
Therefore,  §  175.40Q(c)  has  been 
removed. 

Submersible  Passenger  Vessels.  The 
regulations  proposed  in  the  NPRM  did 
not  specifically  address  the  special 
considerations  and  of>erations  of 
submersible  passenger  vessels.  One 
comment  suggested  adding  structural 
standards  for  submersibles.  The  Coast 
Guard  disagrees.  Submersible  passenger 
vessels  are  still  considered  novel  and 
imique  vessels.  As  such,  these  vessels 
require  individual  attention  and  case  by 
case  review  and  approval  by  the 
Commandant  (G-MVI).  At  this  time 
there  are  approximately  7  submersibles 
certificated  as  small  passenger  vessels 
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which  is  a  very  small  fraction  of  the 
small  passenger  vessel  fleet.  A  NVIC 
entitled  "Guidance  for  Certification  of 
Passenger  Carrying  Submersibles"  is 
being  developed  to  explain  Coast  Guard 
policy  concerning  the  limited  number  of 
these  unique  vessels  and  their 
operations. 

Uninspected  Vessels.  Numerous 
comments  were  received  expressing  the 
opinion  that  uninspected  vessels, 
including  uninspected  passenger  vessels 
(i.e.,  those  vessels  carrying  6  or  less 
passengers),  vessels  operating  under 
bareboat  charters,  commercial  fishing 
vessels,  and  recreational  vessels,  are  less 
safe  than  small  passenger  vessels.  These 
comments  opposed  any  further 
regulation  of  the  small  passenger  vessel 
industry  and  suggested  that  any  new 
regulations  should  apply  to  uninspected 
vessels.  This  opinion  encompasses 
many  complex  and  related  issues. 

Vessels  operating  under  invalid 
bareboat  charters,  or  demise  charters, 
are  subject  to  subchapter  T,  but  have 
long  been  an  enforcement  problem  for 
the  Coast  Guard.  The  Coast  Guard  has 
determined  that  it  cannot  legally 
regulate  true  bareboat  chartered  vessels 
under  subchapter  T.  Therefore,  these 
proposed  rules  do  not  address  bareboat 
chartered  vessels. 

The  Commercial  Fishing  Industry 
Vessel  Safety  Act  of  1988  (PL  100-424) 
became  law  on  9  September  1988.  The 
Act  required  the  Coast  Guard  to  publish 
safety  regulations,  develop  plans  for 
licensing  commercial  fishing  industry 
vessel  operators,  and  work  with  the 
Marine  Board  of  the  National  Academy 
of  Sciences  to  conduct  a  safety  study  to 
determine  if  fishing  vessels  require  an 
inspection  program.  A  final  rule  [CGD 
88-079]  was  published  in  the  Federal 
Register  on  August  14, 1991  (56  FR 
40364).  The  fishing  vessel  safety 
regulations  are  intended  to  improve 
overall  safety  of  commercial  fishing 
industry  vessels  and  are  outside  the 
scope  of  this  SNPRM. 

Tne  Coast  Guard  does  not  agree  that 
recreational  boating  is  an  area  ourently 
requiring  increased  regulation.  Coast 
Guard  statistics  indicate  that  the 
number  of  deaths  and  injuries  resulting 
from  recreational  boating  incidents  are 
decreasing.  There  are  no  plans  to 
promulgate  more  regulations. 
Furthermore,  recreational  boats  are 
beyond  the  scope  of  this  rulemaking. 

Existing  Vessels 

Parts  177  to  185  (K  Parts  116  to  122) 
contain  sections  which  specify  how  the 
requirements  in  that  part  apply  to 
existing  vessels.  An  existing  vessel 
means  any  vessel  other  than  a  new 
vessel.  Section  175.400  in  the  NPRM 


defined  a  new  vessel  as  a  vessel  for 
which: 

(1)  The  initial  construction  began  on 
or  after  the  date  the  regulations  would 
take  effect; 

(2)  An  initial  Certificate  of  Inspection 
was  issued  six  months  after  the 
regulations  would  take  effect; 

(3)  A  major  conversion  was  initiated 
on  or  after  the  date  the  regulations 
would  take  effect; 

(4)  A  major  conversion  was  completed 
for  which  an  amended  Certificate  of 
Inspection  was  issued  six  months  after 
the  regulations  would  take  effect: 

(5)  Its  authorized  route  was  increased 
by  the  cognizant  OCMI  from  a  route  of 
lesser  severity  to  a  route  of  greater 
severity;  or 

(6)  Tne  maximum  number  of 
passengers  it  is  permitted  to  carry  was 
increased  to  above  certain  specified 
capacities. 

Generally,  the  NPRM  proposed  that 
all  new  and  existing  vessels  meet  the 
revised  inspection  and  o{>erating 
requirements  in  parts  175, 176.  and  185. 
With  some  exceptions,  only  new  vessels 
would  have  to  meet  the  construction 
and  outfitting  requirements  proposed  in 
parts  177  through  184.  New  equipment 
which  is  not  installed  to  specifically 
replace  existing  equipment  would  have 
to  comply  with  the  revised  regulations. 
Alterations  to  existing  vessels  would 
have  to  comply  with  the  revised 
regulations.  Replacement  of  equipment 
in  kind  (i.e.,  with  equipment  similar  to 
that  presently  installed  on  the  vessel)  or 
replacement  to  meet  existing 
requirements  applicable  to  the  vessel 
before  the  revised  regulations  take 
effect,  need  not  meet  the  revised 
requirements,  with  the  exception  of 
wiring.  Repairs  or  replacement  in  kind 
would  normally  have  to  meet  the 
requirements  in  effect  when  the  vessel 
was  built.  However,  the  owner  could 
choose  to  meet  any  revised 
requirements. 

As  specified  in  §  180.15,  existing 
vessels  would  have  to  meet  the  survival 
craft  and  EPIRB  requirements  in  the 
proposed  rules  within  specified  time 
periods.  As  specified  in  §  181.115, 
existing  fiberglass  vessels  would  have  to 
meet  the  requirements  in  §  181.400  for 
fixed  fire  extinguishing  and  detecting 
systems.  And  as  specified  in  §  184.115, 
certain  existing  vessels  would  have  to 
meet  the  requirements  for  public 
address  systems  and  first  aid  kits  within 
specified  time  periods. 

Numerous  comments  were  received 
on  the  applicability  of  specific  proposed 
regulations  to  existing  vessels.  Those 
comments  are  discussed  in  this 
preamble  under  the  sections  on  existing 
vessels  in  each  appUcable  part,  such  as 


§  177.115  or  §  178.115.  The  Coast 
Guard's  response  to  general  comments 
on  the  effects  of  the  regulations 
proposed  in  the  NPRM  on  existing 
vessels  are  discussed  immediately 
below. 

Several  comments  stated  that  the 
sections  in  each  part  on  applicability  to 
existing  vessels  need  to  be  clarified.  The 
Coast  Guard  has  revised  those  sections 
for  clarification  wherever  possible. 
Several  comments  suggested  that  the 
wording  of  the  sections  on  existing 
vessels  do  not  clearly  indicate  that  an 
owner  has  the  option  of  complying  with 
the  existing  regulations  or  the  revised 
regulations.  The  introductory  sentences 
of  §§177.115, 178.115, 179.115.  180.15, 
181.115, 182.115,  and  183.115  (and  the 
corresponding  sections  of  subchapter  K) 
have  been  revised  to  more  clearly 
indicate  that,  with  only  a  few 
exceptions,  a  vessel  would  have  to  meet 
the  existing  requirements  or,  as  an 
alternative,  the  revised  requirements. 

Numerous  parties  stated  the 
requirements  proposed  in  the  NPRM 
would  have  significant  effects  on 
existing  vessels,  because  the  vessels 
could  not  be  sold  to  new  owners  who 
want  to  upgrade  the  route  of  the  vessel 
or  increase  the  passenger  capacity 
without  significant  costs.  Some 
comments  specifically  proposed 
ehminating  items  (5)  and  (6)  of  the 
"new  vessel"  definition. 

Existing  vessels  may  be  redesigned  to 
increase  passenger  capacity  or  to 
operate  on  routes  for  which  the  vessel 
was  not  originally  designed.  The 
intention  of  the  definition  of  "new 
vessel"  in  the  NPRM  was  to  require 
existing  vessels  which  upgraded  their 
capacity  or  route  to  comply  with  the 
new,  more  stringent  requirements  in  the 
revised  regulations.  Allowing  such  an 
upgrade  for  an  existing  vessel,  with  a 
corresponding  increase  in  risk,  and  only 
requiring  compliance  with  the 
regulations  in  effect  at  the  time  the 
vessel  was  originally  certificated  would 
be  unfair  to  owners  of  new  vessels. 
However,  the  Coast  Guard  agrees  that 
the  proposed  definition  of  a  "new 
vessel"  in  the  NPRM  could  unfairly 
affect  existing  vessels  which  may  be 
certificated  for  a  lower  passenger 
capacity  or  a  less  stringent  route  than 
actually  designed.  Without  making  any 
major  changes,  the  vessel  may  be 
structiually  adequate  for  a  more  severe 
route  and  meet  the  existing 
requirements  for  greater  passenger 
capacity.  An  owner  may  nave  originally 
requested  the  lower  capacity  or  less 
severe  route  for  equipment  outfitting 
purposes  or  because  the  particular 
planned  operations  of  the  vessel  did  not 
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necessitate  a  larger  capacity  or  more 
severe  route. 

The  Coast  Guard  is  therefore 
proposing  fc  change  the  definition  of 
"new  vessel"  by  deleting  paragraphs  (5) 
and  (6)  of  die  definition  contained  in 
the  NPRM  which  referred  to  increasing 
the  route  and  passenger  capacity  on  the 
vessel's  Certificate  of  Inspection  (COI). 
However,  to  ensure  that  unfair 
competition  with  new  vessels  does  not 
occur,  the  Coast  Guard  is  also  proposing 
in  this  SNFRJv!  to  revise  the  definition 
of  "major  conversion"  to  include  a 
conversion  of  a  vessel  that  substantially 
alters  the  design,  scantlings,  or 
arrangement  so  that  the  vessel  is  capable 
of  carrying  more  passengers,  or  suitable 
for  operation  on  a  route  of  greater 
severity,  than  for  which  it  was  originally 
buih. 

Some  comments  stated  that  existing 
vessels  should  always  be  grandfathered 
regardless  of  changes  in  construction  or 
arrangement.  The  Coast  Guard  disagrees 
that  existing  vessels  should  always  be 
grandfathered.  Because  statistioi  show 
the  risk  of  a  casualty  is  generally  greater 
for  an  older  vessel,  the  requirements 
proposed  in  this  SNPRM  may  be  even 
more  important  for  existing  vessels.  The 
proposal  in  this  SNPRM  which  could 
have  the  most  significant  effect  on 
existing  vessels  is  the  requirement  for 
inflatable  survival  craft  on  certain 
vessels.  Because  survival  crait  serve  as 
tlie  primary  piece  of  Ufesaving 
equipment  aboard  a  vessel,  the  Coast 
Guard  believes  that  existing  ves.sels 
should  comply  with  these  proposed 
rules.  The  installation  of  survival  craft 
on  existing  vessels  is  further  discussed 
in  this  preamble  under  part  180. 

The  NPRM  proposed  that  an  increase 
in  route  severity  wouJd  necessitate 
compLance  with  the  revised 
regulations.  One  comment  stated  that 
the  revised  requirements  should  not  be 
applied  to  a  vessel  if  it  moves  from  one 
harbor  to  another  harbor.  Another 
comment  stated  that  route  severity  is 
not  defined.  Another  comment 
requested  that  the  Coast  Guard  confirm 
that  a  ves.sel  wouid  not  have  to  comply 
with  the  revised  requirements  if  the 
service  of  the  vessel  changes  but  only  if 
the  severity  of  the  route  or  the  number 
of  passengers  increases. 

Those  comments  may  have  been  made 
because  of  a  lack  of  understanding  of 
the  phrase  "route  of  greater  severity", 
ivhich  is  now  proposed  to  be  used  in  the 
definition  of  "major  conversion."  As 
used  in  this  proposed  definition,  the 
term  "route"  only  refers  to  a  general 
description  of  the  bodies  of  water  a 
vessel  is  permitted  to  operate  on,  as 
endorsed  on  its  COI.  Routes  include, 
from  greater  to  lesser  severity:  Oceans; 


coastwis(  i;  Great  Lakes;  lakes,  bays,  and 
sounds;  ( nd  rivers.  Information  on  the 
"routes"  I  vessel  is  permitted  to  operate 
on  and  a  isting  of  the  order  of  severity 
of  routes  is  contained  in  §  176.  JIO  (K- 
§  IIS.IK  )  of  both  the  NPRM  and  this 
SNPRM. 

A  vess(  1  which  has  its  specific  area  of 
operatior  changed  from  one  harbor  to 
another  \  rould  not  normally  have  to 
comply  V  ith  the  proposed 
requirem  mts.  Likewise,  a  vessel  which 
only  has  ts  service  changed  would  not 
normally  have  to  comply  with  the 
proposed  requirements.  Service,  as  used 
in  regard]  to  the  inspection  of  a  small 
pass«ngei  vessel,  means  the  type  of 
operatior  in  which  the  vessel  is 
employe< ,  i.e.,  dinner  cruises; 
excursior  s.  including  tours,  whale 
watching  or  regatta  viewing;  crew 
boats;  or  ishing.  Of  course,  a  change  of 
service  m  jy  require  that  a  vessel  comply 
with  som  I  existing  or  even  new 
requiremi  mt  specifically  applicable  to  a 
vessel  in  ^he  new  service.  For  example, 
certain  watertight  doors  on  a  crew  boat 
would  have  to  be  removed  or 
permanei  tly  sealed  if  the  vessel 
changed  i  ts  service. 

As  pro{|osed  in  the  NPRM,  a  vessel 
whose  cofistruction  began  prior  to  the 
effective  date  of  the  final  rule  and  whidi 
is  not  issi  ed  its  initial  COI  prior  to  six 
months  a  ter  the  effective  date  of  the 
final  rule,  would  be  considered  to  be  a 
new  vesa  1  and  would  have  to  meet  all 
the  revise  i  regulations.  One  comment, 
represent  ng  t>ie  Sea  Explorers, 
indicated  that  an  existing  vessel  which 
has  not  y«  t  been  certificated  should  be 
grandfath  sred  so  that  it  would  only  have 
to  meet  th  b  presently  existing 
requiremi  nts.  The  Coast  Guard 
disagrees.  Generally,  allowing  such 
existing  v  jssels  to  meet  only  the 
presently  existing  requirements  would 
provide  aj  i  unfair  advantage  over  vessels 
built  after  the  effective  date  of  the  new 
regulation  s.  The  MSM  presently 
contains  ]  olicy  on  inspection 
requirem'  nts  for  Sea  Explorer  vessels 
which  COI  sider  their  special  operations. 

As  disci  issed  under  part  177  of  this 
preamble,  changes  have  been  made  to 
the  struct!  iral  fire  protection 
requirenu  nts  which  apply  only  to 
vessels  pi  )posed  to  be  regulated  by  the 
new  subc  apter  K.  The  Coast  Guard 
anticipate !  that  many  existing  vessels 
may  want  to  make  use  of  the  wider 
range  of  n  aterials  allowed  for 
componei  ts  such  as  bulkhead  and 
ceihng  lin  ngs,  and  carpets.  The 
increased  jse  of  fire  retardant  materials, 
in  lieu  of  |>resent«equirements  for 
noncombustible  materials,  was  based  in 
part  on  the  increased  fire  protection  and 
detecting  i  equirements  in  part  118. 
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Owners  of  small  passenger  vessels 
regulated  by  subchapter  K  which 
upgrade  the  interior  furnishings  and 
finishings  of  their  vessels,  using  the 
requirements  of  part  116,  would  also  be 
required  to  ensure  their  vessels  meet  the 
requirements  of  part  118. 

Manning 

The  Coast  Guard  does  not  anticipate 
any  revision  to  the  present  manning 
requirements.  The  regulatory  project 
(CGD  85-080a)  to  establish  new 
minimum  manning  requirements  for 
small  passenger  vessels  was  withdrawn 
in  January  1990.  However,  as  a  result  of 
National  Transportation  Safety  Board 
(NTSB)  recommendation  M-89-111,  in 
NTSB's  Safety  Study  of  Passenger 
Vessels  Operating  from  U.S.  Ports 
(November  28, 1989),  the  Coast  Guard 
plans  to  include  damage  stability, 
emergency  steering,  and  emergency 
procedures  prior  to  and  after  grounding 
on  the  examinations  for  master  and 
mate  of  a  small  passenger  vessel.  Also 
as  a  result  of  NTSB's  recommendation, 
fire  fighting  systems,  equipment  and 
regulations,  and  electronic  navigation 
have  been  stressed  on  these 
examinations. 

Americans  With  Disabilities  Act  of  1990 

The  Coast  Guard  realizes  that 
regulations  which  will  be  publi-shed  to 
implement  the  Americans  with 
Disabilities  Act  of  1990  (Pub.  L.  101- 
336— July  26, 1990)  on  ferries  and  other 
passenger  vessels  will  impact  small 
passenger  vessel  design  and  operation. 
The  Coast  Guard  will  be  staying  abreast 
of  these  requirements  and  will  be 
providing  input  to  the  projects. 

Miscellaneous  Comments 

Several  comments  suggested  the  Coast 
Guard  should  work  more  closely  with 
industry  to  reach  workable  solutions 
while  developing  these  regulations  and 
specifically  stated  that  an  advisory 
committee  or  panel  was  needed  for  the 
small  passenger  vessel  industry.  Tlie 
Coast  Guard  recognizes  that  an  advisory 
committee  for  the  small  passenger 
vessel  industry,  similar  to  tlie  Towing 
Safety  Advisory  Committee  or  the 
National  Offshore  Safety  Advisory 
Committee,  would  proWde  valuable 
information,  advice,  and 
recommendations  concerning  the  small 
passenger  vessel  industry  and  the 
maritime  f.eld  in  general.  The  Coast 
Guard  has  not  been  provided  with 
funding  or  a  legislative  mandate  to 
establish  an  advisory  committee  for  the 
small  passenger  vessel  industry,  and 
therefore,  does  not  intend  to  do  so. 
Instead,  the  Coast  Guard  will  continue 
to  work  together  with  industry  in  an 


attempt  to  establish  cost  effective  safety 
requirements.  It  should  be  noted  that 
the  Coast  Guard  has  considered  all 
comments  in  the  docket  and  held  six 
public  hearings  because  of  its  interest  in 
working  with  the  small  passenger  vessel 
industry. 

Several  comments  indicated  that 
metric  (SI)  units  were  not  consistently 
used  in  the  NPRM.  This  SNPRM  makes 
some  use  of  metric  equivalents.  When 
the  final  rule  is  published,  metric  units 
will  be  used,  immediately  followed  by 
English  units  in  parenthesis  throughout 
the  regulations. 

Several  other  comments  pointed  out 
that  the  NPRM  did  not  have  an  index, 
while  existing  subchapter  T  and  other 
subchapters  do  have  an  index.  A  useful 
index  will  be  provided  in  the  final  rule. 

Numerous  comments  were  received 
stating  that  the  Coast  Guard  estimated 
costs  for  the  drug  testing  regulations 
were  much  lower  than  in  actuality. 
Requirements  for  drug  and  alcohol 
testing  of  crew  members  were  published 
as  a  final  rule  in  the  Federal  Register 
(53  FR  47064)  of  November  21. 1988, 
entitled  "Programs  for  Chemical  Drug 
and  Alcohol  Testing  of  Commercial 
Vessel  Persormel."  All  issues  raised  by 
the  comments  to  the  subchapter  T 
docket  were  addressed  in  that  final  rule 
on  drug  testing  and  will  not  be 
addressed  by  this  SNPRM. 

One  comment  stated  that  the  drug 
testing  regulations  should  be  repeated  in 
subchapter  T.  The  requirements  in  the 
drug  testing  rule  were  very  complex  and 
are  presently  centrally  located  in  46 
CFR  part  16  for  applicability  to  all 
vessels.  It  is  uimecessary  to  repeat  them 
in  subchapter  T. 

Many  conunents  were  received 
concerning  the  use.  abuse,  and 
elimination  of  tonnage  measurement 
loopholes  which  allow  the  size  and 
capacity  of  vessels  to  be  increased  while 
remaining  under  100  gross  tons.  Some 
of  these  comments  specifically 
mentioned  adoption  of  the  International 
Tormage  Convention  (ITC)  or  revision  of 
the  regulations  in  46  CFR  part  69 — 
Measurement  of  Vessels.  Part  69  was 
rewritten  and  the  ITC  was  adopted  as 
the  primary  tonnage  measurement 
instrument  of  the  United  States  in  a 
final  rule  published  in  the  Federal 
Register  (54  FR  37657)  on  12  September 
1989.  Many  of  the  other  issues  which 
were  raised  concerning  brBakpoints  for 
application  of  subchapter  H  are 
addressed  previously  in  this  preamble, 
under  the  section  on  Breakpoints. 

One  comment  stated  that  the  waters 
defined  by  a  lakes,  bays,  and  sounds 
route  needed  to  be  clearly  defined  or 
eliminated.  The  Coast  Guard  disagrees. 
The  route  categories  which  appear  on  a 


COI  (oceans;  coastwise;  Great  Lakes; 
lakes,  beys,  and  sounds;  or,  riven) 
describe  geographical  areas  which 
dictate  Ufesaving  and  other  outfitting 
needs.  Establishing  firm  criteria  for 
categorizing  "lakes,  bays,  and  sounds" 
routes  would  be  unrealistic  due  to  the 
large  number  of  variables  involved. 
Eliminating  the  route  would  place  an 
imdue  burden  on  vessels  operating  on 
what  are  generally  considered  inland 
waters  because  current  lakes,  bays,  and 
sounds  routes  would  be  generally 
reclassified  as  coastwise. 

The  comment  also  stated  that  the 
definitions  of  oceans,  coastwise.  Great 
Lakes,  lakes,  bays,  and  sounds,  and 
rivers  routes  were  inadequate  and 
confusing,  and  went  on  to  suggest  that 
the  intact  stability  criteria  definitions 
for  protected,  partially  protected,  and 
exposed  waters  should  be  harmonized 
with  routes  found  on  a  COI.  The  terms 
protected,  partially  protected,  and 
exposed  are  used  for  stability  purposes 
to  describe  the  sea  conditions  that  a 
vessel  might  encounter.  While  these 
conditions  follow  general  geographical 
trends,  this  is  not  always  the  case.  For 
example,  a  sound  is  generally 
considered  to  be  partially  protected  but 
may  be  classified  as  exposed  due  to 
local  conditions.  Geographic  terms  are 
occasionally  used  for  stability  purposes, 
and  parallel  those  used  for  vessel 
outfitting,  with  the  exception  of  oceans. 
For  stability  purposes,  oceans  includes 
coastwise. 

(b)  Specific  Comments 

46  CFR  Subchapter  S— SubdiTision  and 
Stability 

Many  of  the  comments  received 
concerning  subdivision  and  stability 
requirements  discussed  the  effects  of  the 
changes  proposed  in  the  NTRM,  or 
suggested  additional  changes,  which 
would  affect  other  classes  of  vessels, 
such  as  passenger  vessels  of  at  least  100 
gross  tons  and  offshore  supply  vessels. 
The  Coast  Guard  Marine  Technical  and 
Hazardous  Materials  Division  is 
currently  reviewing  stability 
requirements  for  all  types  of  vessels 
under  a  project  entitled  "General 
Revisions  to  Stability  Regulations" 
(CGD  89-036].  The  changes  proposed  in 
the  NPRM  to  some  sections  of 
subchapter  S  (§§  170.090. 170.170. 
170.173, 171.050, 171.055, 171.070, 
171.076, 171.077,  and  171.080)  are  now 
being  evaluated  under  the  stability 
revisions  project  so  that  the  effect  that 
any  proposed  changes  might  have  on 
other  types  of  vessels  can  be  considered. 
Th^efore,  these  proposed  dianges  to 
subchapter  S  have  been  removed  from 
the  small  passenger  vessel  SNPRM.  All 


comments  received  on  the  applicable 
subchapter  S  sections  will  be 
considered  in  the  development  of 
proposed  rules  imder  the  stability 
revisions  project.  The  Coast  Guud 
anticipates  that  an  NPRM  for  the 
stability  revisions  project  will  be 
published  this  year. 

Since  publishing  the  NPRM,  the  Coast 
Guard  Marine  Technical  and  Hazardous 
Materials  Division  has  also  amended 
this  subpart  under  a  project  entitled 
"Stability  Design  and  Operational 
Regulations"  (CGD  89-037].  These 
amendments  included  requirements  for 
stability  verification  and  logging. 
loading  door  closure  and  logging,  hull 
markings,  periodic  lightship 
verification,  and  residual  stability  for 
new  passenger  vessels.  These  changes 
were  pubhshed  in  a  filial  rule  on 
September  11, 1992,  and  except  for  the 
periodic  lightship  verification 
requirements,  were  effective  on 
December  10. 1992.  The  effective  date  of 
the  lightship  verification  requirements 
was  indefinitely  suspended,  and  is  not 
included  in  this  SNPRM.  A  comment 
period  was  reopened  relative  to  these 
requirements,  with  revised  amendments 
due  to  be  published  in  the  near  future. 
The  remaining  amendments  have  been 
incorporated  into  the  SNPRM. 

Pari  170— Stability  Requirements  for 
All  Inspected  Vessels 

One  comment  proposed  that  naval 
architects  be  allowed  to  review  and 
certify  a  vessel's  stability  as  an 
alternative  to  Coast  Guard  review.  The 
Coast  Guard  disagrees  with  this 
proposal.  Because  of  the  importance  of 
small  passenger  vessel  stability  and 
subdivision,  the  Coast  Guard  has  not 
delegated  this  function  to  any 
classification  society  or  other  party.  No 
change  was  made  to  the  NPRM. 

One  comment  suggested  that  when 
evaluating  damaged  stability,  it  is 
inappropriate  to  limit  the  maximum 
draft  based  on  fioodable  length. 
Floodable  length  calculations  only  need 
to  be  done  at  the  same  draft  and  trim  as 
damaged  stability  and  it  is  of^en  a  less 
severe  criteria  than  damaged  stability 
requirements.  No  changes  were  made  to 
the  NPRM. 

Section  170.050    General  Terms 

One  comment  suggested  amending 
the  definition  of  "partially  protected 
waters"  to  be  the  same  as  in  proposed 
§  175.400.  The  Coast  Guard  has 
determined  that  since  this  change 
would  affect  vessels  other  than  small 
passenger  vessels,  implementing  the 
suggestion  would  go  beyond  the  scope 
of  this  project.  No  change  was  made  to 
the  NPRM. 
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Section  170  055    Definitions 
Concerning  a  Vessel 

The  proposed  rule  would  allow  the 
Marine  Safety  Center  (MSC)  to  include 
underwater  projections  in  the  value  of 
"length  between  perpendiculars  (LBP)" 
to  make  the  application  of  stability 
criteria  better  reflect  the  buoyancy 
distribution  of  a  vessel.  One  comment 
suggested  using  a  new  term  to  describe 
the  length  of  a  vessel  that  would  include 
large  underwater  projections,  rather 
than  modifying  the  definition  of  LBP. 
The  Coast  Guard  disagrees  because 
another  definition  for  length  would 
make  the  regulations  more  complicated. 
The  use  nf  the  term  LBP  within 
subchapter  S,  in  sections  applicable  to 
small  passenger  vessels,  is  sufficient  to 
determine  volumes  subject  to  flooding. 
In  these  cases,  a  modified  definition  of 
LBP  should  not  create  confusion. 

The  proposed  definition  of  a  "small 
passenger  vessel"  eliminates  those 
vessels  canning  six  or  less  passengers 
and  came  from  the  law  {46  U.S.C. 
2101(35)).  One  comment  suggested  that 
due  to  this  definition,  all  small 
passenger  vessels  would  have  to  comply 
with  part  170  on  stability,  and  that  this 
would  require  even  small  passenger 
vessels  of  not  more  than  65  feet  in 
length  to  have  inclining  and  hydrostatic 
curves  drawn  by  a  naval  architect.  This 
is  not  true.  Proposed  §  178.310  permits 
an  owner  of  a  vessel,  with  only  a  limited 
knowledge  of  stability,  to  perform  a 
simplified  stability  proof  test,  which  can 
be  conducted  under  the  supervision  of 
the  Coast  Guard.  The  cognizant  OCMI 
has  the  discretion  to  determine  that 
certain  ve^els  carrying  not  more  than 
49  passengers  are  not  required  to 
undergo  this  test.  Section  178.310  also 
.specifically  identifies  which  vessels 
must  meet  subchapter  S  criteria  and 
which  sections  are  applicable.  No 
changes  were  made  to  the  NPRM 

Section  170.255    Class  1  Doors; 
Permissible  Locations 

This  section  of  the  existing 
regulations  contains  requirements  for 
Class  1  watertight  doors.  In  the  NPRM, 
no  changes  to  the  existing  regulations 
were  proposed.  Requirements  for 
watertight  doors  on  small  passenger 
vessels  were  proposed  in  §  179.330  of 
the  NPRM.  One  comment  suggested 
current  policy  on  watertight  doors 
should  be  included  in  existing  §  170.255 
and  that  the  requirement  for  an  open/ 
closed  indicator  in  existing  §  170.255(e) 
should  apply  to  class  2  and  3  doors  as 
well.  The  Coast  Guard  disagrees. 
Current  policy  is  being  included  in 
proposed  §  179.330,  which  applies 
existing  §  170.255  to  small  passenger 
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Remote  indicators  are  already 
for  class  2  and  class  3  doors  by 
■  170.270(d).  No  change  has 
e  to  the  NPRM. 
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Part  17K— Special  Rules  Pertaining  to 
Vessels  Carrying  Passengers 

Section  171.010    Definitions 

c  tmment  suggested  amending 
ition  of  "ferry"  in  §  171.010(d) 
same  as  §  175.400  of  the 
rule.  The  proposed  rules 
ferry"  in  §  175.400.  using  the 
1  in  existing  §  175.10-9,  except 
:lause  "having  provisions  only 
passengers  and/or  vehicles" 
ina<|vertently  left  out.  The  Coast 

that  definitions  should  be 
,  if  possible.  "Ferry"  is  also 
n  46  CFR  subchapter  H. 
er  Vessels",  which  uses  the 
lition  as  existing  subchapter 
inition  of  ferry  in  §  175.400 
changed  to  what  it  is  in  the 
'eguiation  and  is  now 
with  subchapter  H.  The 
of  ferry  in  §171. 010(d)  has 
ged  to  be  consistent  with  the 
^chapters  by  changing  the 
concerning  routes  in  (d)(1)  and 
phrase  "short  runs"  to  (d)(3). 
icular  importance  to  note  that 
jassengers  allowed  on  ferries 
passengers."  The  term  deck 
generally  refers  to  a  passenger 
no  berthing  or  other 
Hon  is  provided,  other  than 
to  occupy  allotted  deck 
opposed  to  cabin  passengers, 
sage  is  usually  limited  to  short 
Berthing  is  important  for 
lecause  berthed  passengers 
I  ilosed  compartments.  The 
of  subdivision  for  a  ferry  is 
than  that  applicable  to  other 
vessels.  This  trade-off 
much  less  risk,  in  the  form  of 
i|d  alert  passengers  and  easy 
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035    Intact  Stability 
for  a  Sailing  Vessel  or  an 
Sailing  Vessel 


The  pr  >posed  rule  would  have 
deleted  §  171.035,  removing  the 
provisioi  s  for  a  simple  proof  test  for 
initial  sis  bility,  taking  the  position  that 
a  simplif  ed  analysis  of  the  intact 
stability  vas  not  sufficient  for  sailing 
vessels. '  his  would  have  required  the 
stability  i  (fall  sailing  vessels  to  be 
analyzedlwith  the  procedures  applicable 
to  larger  lailing  vessels.  Four  comments 
expresse(  reservations  with  the 
complete  elimination  of  §  171.035.  and 
question!  d  if  it  was  intended  to  subject 
all  sail  ai  d  auxiliary  sail  vessels  to  the 
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requirements  for  large  sail  vessels, 
including  inclining  experiments. 

Since  the  NPRM  was  published,  the 
Coast  Guard  has  performed  a  stability 
study  on  sailboats  of  not  more  than  65 
feet  in  length.  The  results  showed  that 
the  simplified  proof  test  is  sufficient  for 
typical  arrangements  (decked  vessels 
with  a  cockpit  no  longer  than  0.2L),  and 
ensures  a  level  of  safety  similar  to  a 
more  formal  analysis,  provided 
downflooding  openings  are  well 
inboard.  Therefore,  the  requirements  in 
existing  §  171.035  have  been  retained, 
but  placed  in  new  §  178.325. 

Section  178.325  contains  revised 
descriptions  of  hull  forms  for  which  the 
simplified  evaluation  procedures  are  not 
sufficient  to  ensure  that  small  vessels 
are  stable.  The  inclusion  of  this  section 
was  most  easily  and  logically  made  by 
making  some  changes  and  additions 
concerning  sail  and  auxiliary  sail 
vessels  to  proposed  §§  178.310  (a)  and 
(b)(2),  and  inserting  a  new  §  178.330(e) 
concerning  applicability  and  procedures 
for  simplified  stability  proof  tests.  The 
term  "self-bailing  cockpit",  which  is 
used  in  proposed  §  178.325(d)  of  this 
SNPRM,  is  defined  in  proposed 
§  175.400.  Proposed  §  171.045(f),  which 
would  have  required  all  small  passenger 
vessels  which  are  sailing  vessels  to  meet 
large  vessel  stability  criteria,  has  been 
removed. 

Section  1 71 .057    Intact  Stability 
Requirements  for  a  Sailing  Catamaran 
The  proposed  rules  did  not  address 
§  171.057.  One  comment  suggested 
modifying  the  required  heeling  moment 
to  account  for  sail  rigs  which  have  a 
headsail  that  goes  only  part  way  up  the 
mast.  The  Coast  Guard  agrees.  Recent 
advances  in  the  design  of  catamaran 
mast  and  sail  arrangements  have 
resulted  in  designs  which  are  unduly 
penalized  because  they  have  a  higher 
than  normal  mast  and  use  sails  that  do 
not  go  all  the  way  to  the  masthead.  The 
formulas  in  this  section  have  been 
modified  to  use  the  height  of  the  center- 
of-effort  of  the  sail  plan  rather  than  the 
height  of  the  mast.  This  approach  is 
more  realistic  than  using  a  height 
coefficient  and  more  in  keeping  with  the 
requirements  for  monohull  sailing 
vessels. 

Section  1 71 .085    Collision  Bulkhead 

The  proposed  rules  did  not  address 
the  requirements  for  collision  bulkheads 
in  existing  §  171.085.  One  comment 
suggested  that  paragraphs  (c).  (d).  and  (j) 
of  §  171.085  are  incompatible  and 
confusing.  The  Coast  Guard  agrees  that 
numerous  problems  interpreting  this 
regulation  have  been  experienced.  The 
Coast  Guard  Marine  Technical  and 


Hazardous  Materials  Division  is 
ciurently  considering  changes  to  clarify 
this  section  as  part  of  a  regulation 
project  entitled  "General  Revisions  to 
Stability  Regulations"  (CGD  89-036) 
that  will  update  and  correct  subchapter 
S  in  general.  An  NPRM  is  expected  to 
be  published  in  the  future. 

46  CFR  Subchapter  T 

Part  175— General  Provisions 

Section  175.110    General  Applicability 

One  comment  requested  that  existing 
Table  175.05-l(a)  be  updated  since  it 
provides  a  convenient  means  of 
determining  which  inspection 
subchapters  regulate  each  type  of  vessel. 
The  Coast  Guard's  position  is  that  it  is 
not  necessary  to  include  the  detailed 
applicability  table  in  the  revised 
subchapter  T  since  proposed  §  175.110 
is  sufficiently  clear  as  to  which  vessels 
must  comply  with  subchapter  T,  and 
because  Table  2.01-7(a)  in  46  CFR  Part 
2,  Vessel  Inspection,  can  be  used  as  the 
entry  table  to  initially  determine  the 
inspection  subchapter  which  applies  to 
the  various  vessel  types.  Removal  of  the 
table  firom  part  175  will  simplify  the 
part  and  reduce  volume. 

One  comment  stated  that  subchapter 
T  should  apply  to  towboats  which  are 
permanently  or  semi-permanently 
attached  to  passenger  barges  since  such 
boats  often  provide  all  vital  systems  for 
the  barge.  TTie  Coast  Guard  has  recently 
decided  that  the  towing  vessel  portion 
of  an  integrated  tug/barge  combination 
in  passenger  service  is  not  subject  to 
inspection  as  a  passenger  vessel,  unless 
passengers  are  allowed  aboard  the 
attending  towing  vessel.  The  barge  itself 
is  inspected  as  a  non-self-propelled 
passenger  bai;ge,  and  should  have  all 
required  emergency  equipment  on 
board,  including,  but  not  limited  to,  the 
emergency  source  of  power  and  all 
lifesaving  and  firefighting  equipment. 

One  comment  stated  the  terms  "laid 
up,  dismantled,  or  out  of  commission". 
as  used  in  §  175.110(b)(2)  of  the  NPRM. 
should  be  defined.  These  terms  are 
commonly  used  in  industry  and  the 
regulations  and  do  not  need  to  be 
defined.  However.  §  175.110(b)(2)  has 
been  deleted  because  it  is  not  necessary 
for  the  determination  of  whether  a 
vessel  must  comply  with  the  small 
passenger  vessel  regulations. 

Section  175.122    Load  Lines 

This  section  identifies  which  vessels 
must  comply  with  the  load  line 
regulations  in  46  CFR  subchapter  E. 
This  section  is  provided  for  the 
convenience  of  the  reader  since 
subchapter  E  contains  a  separate 
applicability  section.  The  wording  of 


this  section  is  almost  identical  to  that  in 
existing  §  175.07-1. 

One  comment  stated  the  section  does 
not  correspond  to  46  U.S.C.  5102  (Load 
Lines — Application)  in  that  it  fails  to 
address  the  applicability  of  load  lines 
for  certain  vessels  in  domestic  service. 
Since  subchapter  T  is  only  concerned 
with  small  passenger  vessels,  this 
section  only  addresses  load  line 
requirements  for  small  passenger 
vessels.  Small  passenger  vessels  on 
domestic  voyages  are  specifically 
excluded  htim  load  line  requirements 
by  46  U.S.C.  5102(b)(ll).  One  comment 
asked  if  the  Coast  Guard  was  dropping 
the  100  ton  limit  for  load  lines  and 
using  length  instead.  The  only 
breakpoint  applicable  to  small 
passenger  vessels  for  load  lines  is  79 
feet.  The  only  use  of  tonnage  as  a 
breakpoint  under  the  load  line  law  is 
that  existing  vessels  of  not  more  than 
150  gross  tons  on  domestic  voyages 
need  not  comply  with  the  applicable 
requirements.  Since  all  small  passenger 
vessels  are  under  100  gross  tons,  there 
is  no  need  to  address  the  toiuiage  of 
vessels  in  §  175.122. 

The  proposed  rule  uses  the  words 
"foreign  voyage"  instead  of 
"international  voyages"  which  is  used 
in  existing  §  175.07-1.  "Foreign  voyage" 
is  used  since  that  term  is  used  in  46 
U.S.C.  5102.  In  response  to  two 
comments  questioning  the  definitions  of 
foreign  voyage  and  international  voyage, 
the  proposed  wording  was  changed  to 
use  the  wording  "voyage  other  than  a 
domestic  voyage"  to  more  closely  mirror 
the  law.  The  law  defines  domestic 
voyage  as  movement  of  a  vessel  between 
places  in,  or  subject  to.  the  jurisdiction 
of  the  U.S..  except  movements  involving 
certain  territories,  possessions,  and 
Trust  Territories.  One  comment  stated 
that  certain  vessels  will  make  foreign 
voyages  but  not  international  voyages  in 
order  to  avoid  load  line  regulations. 
Under  the  above  definition,  any  small 

{lassenger  vessel  of  more  than  79  feet  in 
ength,  not  on  a  domestic  voyage,  is 
required  to  comply  with  the  load  line 
requirements.  Tne  Coast  Guard  Marine 
Technical  and  Hazardous  Materials 
Division  is  currently  considering 
changes  to  these  definitions  under  a 
project  entitled  "Comprehensive 
Revision  of  Load  Line  Regulations" 
(CGD  86-013).  An  NPRM  is  scheduled 
to  be  published  at  a  later  date. 

One  comment  suggested  referring 
specifically  to  part  46  of  subchapter  E  in 
the  section.  However,  since  other  parts 
of  the  subchapter  can  also  be  applicable, 
the  Coast  Cuai^d  did  not  adopt  this 
recommendation.  Another  comment 
suggested  that  a  provision  should  be 
included  for  exemptions  from  certain 
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load  line  requirements  under  certain 
circumstances.  This  is  not  necessary 
since  there  are  already  specific 
provisions  for  exemptions  within 
subchapter  E.  Since  few  small  passenger 
vessels  will  have  to  comply  with  load 
line  requirements,  there  is  no  need  to 
include  detailed  requirements  and 
exemption  procedures  in  this 
rulemaking. 

One  comment  suggested  allowing  the 
use  of  cargo  vessel  load  lines  and 
certificates  for  small  passenger  vessels 
over  79  feet  in  length,  to  facilitate 
international  movement  while  carrying 
12  or  less  passengers.  The  Coast  Guard 
disagrees.  Passenger  vessels  require  a 
subdivision  load  line.  Only  cargo 
vessels,  that  is,  those  vessels  which  are 
inspected  under  subchapter  I,  Cargo  and 
Miscellaneous  Vessels,  and  which  meet 
all  applicable  international  standards 
for  cargo  vessels,  including  load  line 
requirements,  can  carry  12  or  less 
passengers  on  international  voyages 
with  a  cargo  vessel  load  line. 

Section  1 75.200    Gross  Tonnage  as 
Criterion  for  Requirements 

This  section  in  the  NPRM.  adopted 
from  existing  §  175.05-15.  states  that 
regulations  in  addition  to  or  in  place  of 
those  in  subchapter  T  may  be  prescribed 
if  the  Commandant  determines  that  a 
small  passenger  vessel,  which  has 
measured  under  100  gross  tons  only 
because  of  extensive  use  of  exemptions, 
reductions,  or  other  devices  in  the  gross 
tonnage  formulation,  may  be  subjected 
to  safety  hazards  or  risks  that 
regulations  in  subchapter  T  do  not 
adequately  address. 

The  Coast  Guard  received  many 
comments  on  this  section.  Most 
comments  generally  opposed  the 
provision  or  wanted  it  to  be  more 
specific  in  regards  to  additional 
requirements  that  might  be  imposed.  As 
previously  discussed  in  the  section  of 
this  preamble  on  Breakpoints,  the  Coast 
Guard  is  proposing  to  create  a  new 
subchapter  K  and  to  adopt  upper  limit 
breakpoints  above  which  vessels  would 
have  to  comply  with  most  of  the 
requirements  applicable  to  passenger 
vessels  of  at  least  100  gross  tons 
(subchapter  H).  This  breakpoint  scheme 
moves  away  from  using  gross  tonnage  as 
the  primary  factor  in  determining 
applicability  of  the  regulations  and 
should  control  the  continued  escalating 
use  of  tonnage  innovations  to  stay  under 
100  gross  tdns.  By  proposing  the 
adoption  of  this  breakpoint  schmne.  the 
Coast  Guard  is  making  the 
determination  that  gross  tonnage  is  not 
a  valid  criterion  for  certain  vessels,  and 
that  passenger  capacity  or  length  are  the 
preferred  criteria.  Because  of  this 
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determination,  this  section  has  been 
deleted  from  proposed  subchapter  K  as 
unnecessary,  but  has  been  left  in 
proposed  subchapter  T. 

Section  J  75.400    Definitions 

This  section  of  the  SNPRM  revises 
and  expands  upon  existing  §  175.10. 
Numerous  comments  were  made  on  this 
section  giving  support  for  centrally 
locating  the  definitions,  asking  for 
further  clarification  of  already  defined 
words,  and  asking  for  additional 
definitions.  Generally,  words  or  terms 
which,  based  on  Coast  Guard 
experience,  may  require  interpretation 
have  been  defined  in  §  175.400,  except 
that  a  word  that  is  used  only  within  one 
section  in  the  subchapter  may  be 
defined  within  that  section. 

Auxiliary  sailing  vessel.  One  comment 
suggested  adding  the  definition  of  an 
auxiliary  sailing  vessel.  Since  there  are 
no  requirements  in  this  SNPRM  for  a 
sailing  vessel  with  auxiliary  power  (an 
auxiliary  sailing  vessel)  that  do  not  also 
apply  to  a  sailing  vessel,  the  term 
"auxiliary  sailing  vessel"  is  not  used  in 
the  proposed  regulations. 

Ca;;go  space.  One  comment  stated  that 
"cargo  oil  tank"  and  "product  or 
chemical  tank"  should  be  deleted  from 
the  definition  of  cargo  space  since  their 
Inclusion  wrongly  indicates  that  a  small 
passenger  vessel  can  carry  such  cargo  in 
integral  tanks.  The  Coast  Guard  agrees 
and  the  noted  terms  have  been  deleted. 

Coastwise.  One  comment  stated  that 
"coastwise"  is  not  defined  as  it  is  used 
in  43  U.S.C.  1333  and  in  46  CFR  46.05- 
15.  "Coastwise"  is  defined  in  43  U.S.C. 
1333  for  the  purposes  of  U.S.  Customs 
laws,  and  is  defined  in  46  CFR  46.05- 
15  for  load  lines  purposes.  Prior  to  the 
recodification  of  46  U.S.C,  the  load  line 
law  referred  to  "coastwise."  Chapter  51 
of  46  U.S.C.  now  uses  the  term 
"domestic  voyage."  The  definition  of 
coastwise  used  in  the  NPRM  is  the 
definition  which  has  been  traditionally 
used  in  all  vessel  inspection 
subchapters.  To  change  the  definition  of 
coastwise  used  in  all  inspection 
subchapters  would  not  be  beneficial. 

Commandant.  One  comment 
expressed  concern  that  under  the 
proposed  definition,  a  marine  inspector 
could  be  considered  an  authorized 
representative  of  the  Commandant.  As 
such,  the  chain  of  appeal  could  be 
compromised.  The  Coast  Guard  agrees 
and  proposes  to  revise  the  definition  to 
include  only  authorized  Coast  Guard 
headquarters  staff  officials. 

Corrosion-resistant  material.  One 
comment  stated  that  brass  should  not  be 
labeled  "corrosion  resistant."  One 
comment  stated  that  stainless  steel  and 
monel  should  be  included  as  "corrosion 
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resistant."  Certain  grades  of  brass  are 
more  pJone  to  zinc  deterioration  than 
other  gides.  For  example,  a  naval  brass 
installeji  in  a  salt  water  system  will 
provide  better  service  than  a  lesser 
grade  of  brass  intended  for  a  lighter  duty 
service,!  Some  grades  of  stainless  steel 
and  nickel-copper  (monel)  are 
considered  corrosion  resistant  in  marine 
envirormients.  The  NPRM  rule  has  been 
change<  to  clarify  the  meaning  of 
corrosic  n  resistant. 

Draft,  One  comment  suggested 
definin]  draft  from  the  bottom  of  the 
keel  rat  ler  than  the  molded  baseline, 
noting  t  lat  other  subchapters  use  the 
bottom  I  »f  the  keel  as  a  reference.  The 
Coast  G  lard  disagrees.  With  one 
excepti<  n,  the  use  of  "draft"  in  this 
subchaf  ter  is  for  the  purpose  of 
describi  ig  the  buoyant  hull  in  stability 
calculat  ons.  not  the  depth  of  a  vessel' 
below  tl  e  waterline  or  the  underbottom 
clearanc  b.  For  these  purposes,  on  most 
small  v€  ssels,  the  molded  baseline  is  a 
better  in  dicator  than  the  bottom  of  the 
keel,  esj  ecially  for  vessels  with  large 
skegs  an  i  keels.  The  exception  is  for  the 
draft  ma|-k8  required  by  §  185.602.  No 
change  has  been  made  to  the  NPRM. 

Freeing  port.  One  comment  suggested 
adding  'jfrom  exposed  decks"  between 
"water"  bjnd  "overboard"  in  the 
propose  i  definition  of  freeing  ports.  The 
Coast  Gi  ard  agrees  this  would  clarify 
the  defii  ition.  The  proposed  rule  has 
been  rev  sed  with  minor  additional 
changes  nade  to  clarify  the  definition. 
Great  xtkes.  One  comment  suggested 
revising  ihe  definition  of  Great  Lakes  to 
be  consii  tent  with  that  found  in  45  CFR 
10.103  ii  I  order  to  avoid  confusion. 
Generall  /.  46  CFR  Part  10  deals  with  the 
requiren  ents  for  licensing  of  Merchant 
Marine  Officers.  The  definition  in 
proposed  §  175.400  is  used  for  stability 
concerns  and  hfesaving  equipment 
requirera  ents,  which  are  independent  of 
46  CFR  1  0.103.  Although  the  Coast 
Guard  a^  rees  with  the  concept  of 
consistei  t  definitions,  adopting  the  Part 
10  definition  would  require  some 
vessels  operating  on  the  tributary  rivers 
to  meet  Ae  higher  standards  of  Great 
Lakes  roites,  rather  than  rivers  routes. 
No  change  has  been  made  to  the  NPRM. 

Harbo^  of  Safe  Refuge.  The  terra 
"harbor  if  safe  refuge"  is  used  in 
§§  170.110, 175.400, 175.530. 176.110. 
180.15,  ahd  180.75  of  the  NPRM.  The 
primary  turpose  of  using  the  term  is  to 
allow  rec  uced  stability  criteria  and  an 
exemptic  n  from  certain  Hfesaving 
equipmei  it  for  a  vessel  which  is  able  to 
travel  in  ^  short  time  to  a  location 
accessible  to  the  vessel  and  where  it 
would  be  sheltered  from  a  rapidly 
developii  ig  storm  which  is  not 
forecaste  1  in  sufficient  time  for  safe 
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trip-planning.  Using  local  knowledge 
and  information  in  sources  such  as 
Coast  Pilots  and  charts,  the  OCMI  must 
determine  the  acceptability  of  the 
location  of  a  "harbor  of  safe  refuge"  on 
a  vessel-by-vessel  basis.  This 
determination  normally  depends  on  the 
vessel's  size  and  evidence  that  a  harbor, 
port,  or  anchorage  provides  satisfactory 
shelter. 

Several  comments  requested  that  the 
term  "harbor  of  safe  refuge"  be  defined 
to  ensure  consistent  application  of  the 
term.  The  Coast  Guard  agrees  and  has 
proposed  a  definition  in  §  175.400  in 
this  SNPRM. 

International  voyage.  The  proposed 
definition  in  the  NPRM  for 
"international  voyage"  is  based  on  the 
provisions  of  existing  subpart  176.35. 
Two  comments  stated  that  paragraphs 
(2)  and  (3)  of  the  definition,  which 
includes  voyages  between  the 
continental  United  States  and  Alaska  or 
Hawaii,  or  between  Alaska  and  Hawaii, 
should  be  deleted  since  their  inclusion 
is  unfair  to  vessels  in  such  service  and 
the  provisions  serve  no  practical 
purposes.  The  inclusion  of  such  voyages 
as  international  voyages  basically 
requires  any  vessel  on  a  trip  between 
the  U.S.  mainland  and  Alaska  or 
Hawaii,  or  both,  to  comply  with  SOLAS. 
Existing  subpart  176.35  was  first 
promulgated  when  provisions  of  SOLAS 
1960  were  incorporated  into  subchapter 
T  in  1965.  Voyages  bom  the  U.S. 
mainland  to andbetween  Alaska  and 
Hawaii  were  designated  as  international 
voyages  in  all  the  vessel  subchapters  (D, 
H,  I.  T)  because,  when  promulgated,  it 
was  believed  that  such  voyages  were 
similar  in  nature  to  "international 
voyages"  and  for  safety  reasons  the 
increased  standards  of  SOLAS  were 
needed  for  vessels  on  such  routes. 

The  Coast  Guard  agrees  that  in  many 
cases  it  may  be  unnecessary  and 
inequitable  for  small  passenger  vessels 
on  voyages  listed  in  paragraphs  (2)  and 
(3)  of  the  "international  voyage" 
definition  to  be  required  to  comply  with 
SOLAS.  Under  the  existing  regulations 
a  small  passenger  vessel  can  make  a 
voyage  from  Ketchikan.  Alaska  to 
Anchorage.  Alaska  without  having  to 
comply  with  SOLAS,  but  the  same 
vessel  would  have  to  comply  with 
SOLAS  for  the  shorter,  probably  safer 
voyage  from  Seattle,  Washington  to 
Ketchikan.  Additionally,  under  the 
proposed  regulations,  a  small  passenger 
vessel  making  the  subject  voyages 
would  need  inflatable  survival  crafts 
regardless  of  SOLAS.  One  of  the 
primary  reasons  for  previously  requiring 
vessels  on  the  subject  voyages  to  comply 
with  SOLAS  was  due  to  the  more 
stringent  hfesaving  equipment 


standards  of  SOLAS.  If  adopted,  the 
revised  regulations  would  increase  the 
safety  equipment  required  for  vessels, 
including  both  inflatable  survival  craft 
and  fixed  fire  extinguishing  systems, 
regardless  of  their  need  to  comply  with 
SOLAS  requirements.  Therefore,  in  this 
SNPRM  the  Coast  Guard  is  revising  the 
definition  of  an  international  voyage  to 
be  a  voyage  to  or  from  a  country  which 
is  party  to  SOLAS. 

Large.  Several  comments  expressed 
concern  about  the  use  of  the  word 
"large"  in  the  NPRM  and  wanted  it 
defined.  The  primary  concern  such 
persons  have  is  when  "large"  is  used  as 
an  adjective  for  "vessels."  hi  the 
preamble  for  the  NPRM,  the  terms 
"large  vessels"  or  "very  large  small 
passenger  vessels"  are  generally  used  to 
describe  vessels  which  are  bigger  than 
the  size  of  boats  which  subchapter  T 
was  originally  intended  to  regulate.  The 
~  word  "large"  is  never  used  in 
connection  with  the  size  of  a  vessel 
within  the  actual  regulations  in  the 
NPRM  or  this  SNPRM.  When  separate 
regulations  are  proposed  for  vessels  of 
different  sizes,  the  sp)ecific  parameters 
are  described  such  as  "a  vessel  of  not 
more  than  65  feet  in  length  with 
overnight  accommodations  for  more 
than  49  passengers."  The  word  "large" 
was  used  as  little  as  possible  throughout 
this  preamble,  and  when  used  its 


meaning  is  clear  within  the  context  of 
that  sentence  or  paragraph.  "Large"  has 
not  been  defined. 

Length.  The  NPRM  defines  "length" 
similar  to  the  definition  in  the  existing 
regulations  except  it  is  more  detailed, 
describes  some  specific  exclusions,  and 
provides  a  separate  definition  for 
subdivision  requirements  of  a  vessel 
with  a  "bulbous  bow."  Several 
comments  were  submitted  on  the 
definition,  including  requests  to  be 
more  specific,  simplify  it,  or  to  redefine 
it  as  the  "registered  length"  used  for 
tonnage  measurement  purposes. 

The  Coast  Guard  agrees  that  the  use 
of  "registered  length"  would  provide 
the  simplest,  most  concise  measurement 
for  those  requirements  whose 
applicability  is  based  on  length.  Prior  to 
the  passage  of  Pubic  Law  96-378,  small 
passenger  vessels  were  divided  into  two 
categories  using  an  overall  length  of  65 
feet  as  the  breakpoint,  primarily  due  to 
an  existing  definition  of  "motorboat" 
based  on  length  overall.  With  the 
current  absence  of  any  length  criteria  in 
the  small  passenger  vessel  law,  there  is 
no  statutory  reason  to  retain  the 
traditional  definition  of  length. 

The  registered  length  of  all  vessels 
required  to  have  a  Certificate  of 
Documentation  is  placed  in  the  length 
block  of  the  Certificate  of 
Documentation.  The  length  "over  the 


deck",  measured  frt>m  end  to  end 
excluding  sheer,  as  defined  in  §  175.10- 
19,  is  presently  used  to  determine 
applicable  requirements  for  small 
passenger  vessels.  It  is  the  registered 
length  which  is  automatically  recorded 
by  the  MSIS  on  the  COI  of  an  inspected 
vessel.  Under  the  provisions  of  46  CFR 
part  69  (Measurement  of  Vessels),  which 
was  revised  on  September  12, 1989  (54 
FR  37652),  the  registered  length  of  a 
vessel  which  has  an  overall  length 
under  79  feet  and  which  is  measured 
using  simplified  admeasurement,  is  the 
overall  length  defined  in  46  CFR  69.203 
as  the  horizontal  distance  between  the 
outboard  side  of  the  foremost  part  of  the 
stem  and  the  outboard  side  of  the 
aftermost  part  of  the  stem,  excluding 
rudders,  outboard  motor  brackets,  and 
other  similar  fittings  and  attachments. 
The  definition  of  the  registered  length 
for  other  vessels  was  adopted  from  the 
International  Tonnage  Convention  and 
is  defined  in  46  CFR  69.53  as  the 
greatest  of  either:  (1)  96  percent  of  the 
length  of  the  vessel  on  a  waterline  at  85 
percent  of  the  last  molded  depth;  or  (2) 
the  length  of  the  vessel  from  the  fore 
side  of  the  stem  to  the  center  axis  of  the 
rudder  stock  on  that  same  waterline. 
These  definitions  of  length  are 
illustrated  in  the  diagram  below. 
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Vessels  which  are  not  issued  a 
CertiBcate  of  Documentation  under  46 
CFR  part  69  are  normally  required  to 
have  a  Certificate  of  Number  un^er  the 
provisions  of  33  CFR  part  173,  issued 
either  by  the  Coast  Guard  or  a  State.  The 
length  of  a  vessel,  which  is  defined  in 
33  CFR  183.3,  is  recorded  on  the 
Certificate  of  Number.  "Length"  as 
defined  in  33  CFR  183.3  is.  for  all 
practical  purposes,  the  same  as  the 
"overall  length"  defined  in  46  CFR 
69.203. 

The  Coast  Guard  has  revised  the 
definition  of  "length"  in  §  175.400  of 
this  SNPRM  to  be  the  length  listed  on 
a  vessel's  Certificate  of  Documentation 
or  Certificate  of  Number.  This  proposal 
will  make  it  easier  for  owTiers  and 
inspectors  to  determine  the  length  for 
vessel  inspection  requirements.  The 
definition  of  "length"  in  subchapters  T 
and  K  would  be  consistent  with 
registered  length  used  for  measurement 
and  documentation  purposes,  and  with 
length  as  used  for  other  vessel 
inspection  and  load  line  requirements. 

In  making  this  change  to  the 
definition  of  "length",  the  Coast  Guard 
realizes  that  some  vessels  which 
measure  greater  than  65  feet  in  length 
using  the  existing  definition  might 
measure  less  than  65  feet  using  the 
proposed  definition.  However,  the 
requirements  in  this  SNPRM  which  use 
65  feet  as  a  breakpoint  are  not  so  critical 
to  safety  that  a  few  feet  in  length  will 
make  a  diff^erence.  The  increased  use  of 
passenger  capacity  as  a  breakpoint  and 
the  separation  between  subchapters  T 
and  K  helps  to  limit  the  apparent 
lessening  of  any  safety  threshold.  The 
Coast  Guard  solicits  additional 
comments  on  this  proposed  definition 
of  "length". 

Length  between  perpendiculars  (LBP). 
One  comment  suggested  changing  the 
definition  of  LBP  to  be  the  same  as  in 
46  CFR  42.13-15(a).  which  is  dependent 
on  the  molded  depth  rather  than  the 
draft.  This  would  make  requirements 
which  are  dependent  on  the  definition 
of  LBP  independent  of  the  draft.  The 
Coast  Guard  disagrees.  Small  passenger 
vessels  usually  have  a  restricted  range  of 
drafts  during  normal  operating 
conditions,  which  remains  fairly 
constant  for  the  life  of  the  vessel.  No 
change  has  been  made  to  the  NPRM. 

Machinery  space.  Four  conunents 
stated  that  this  definition  is  too  broad 
because  it  includes  equipment  such  as 
oil  fired  heaters,  air  conditioners, 
compressors,  and  small  motors  over  10 
hp,  and  that  a  literal  interpretation  of 
the  proposal  would  possibly  require 
overly  stringent  requirements  for  spaces 
with  such  units.  The  comments 
requested  specific  requirements  because 


the  risk  is  not  the  same  for  all  included 
spaces.  The  Coast  Guard  disagrees  and 
thinks  most  OCMI's  and  marine 
inspectors  will  reasonably  interpret  this 
and  all  other  regulations.  If  an  owner  or 
operator  thinks  they  are  being 
overburdened  by  the  unreasonable 
interpretation  or  application  of 
regulations  they  can  appeal  under 
§  175.540  [K-§  114.540).  No  change  has 
been  made  to  the  NPRM. 

Oceans.  One  comment  suggested  that 
the  Great  Lakes  be  included  in  the 
definition  of  "oceans"  based  on  a 
perceived  similarity  in  hazard  levels. 
The  Coast  Guard  disagrees  that 
operating  environments  on  oceans  and 
Great  Lakes  routes  are  similar.  No 
change  has  been  made  to  the  NPRM. 

Operating  Station.  One  comment 
stated  that  the  definition  of  "operating 
station"  in  the  NPRM  implies  that  a 
licensed  individual  must  actually  serve 
as  the  helmsman  of  the  vessel.  Proposed 
§  185.304  does  indicate  that  the 
movement  of  the  vessel  must  be  under 
the  direction  and  control  of  a  licensed 
individual  at  all  times,  although  an 
unlicensed  individual  may  actually  be 
at  the  helm  physically  steering  the 
vessel.  However,  the  Coast  Guard  agrees 
that  the  definition  of  "operating  station" 
could  be  interpreted  to  require  the 
licensed  individual  to  serve  as  the 
helmsman.  Since  this  is  not  the  intent, 
the  proposed  definition  is  revised  in 
this  SNPRM  by  deleting  the  reference  to 
"licensed"  individual. 

Overnight  Accommodations.  The 
terms  "overnight  accommodations"  or 
"overnight  accommodation  space"  were 
defined  in  the  NPRM  to  ensure 
consistent  application  of  the 
requirements  where  the  terms  are  used, 
including  in  parts  177, 181,  and  185. 
Two  comments  recommended  that  the 
term  "berthing  area"  be  used  instead  of 
"overnight  accommodations."  The  Coast 
Guard  disagrees.  The  term  "overnight 
accommodations"  was  adopted  ftxjm 
NVIC  11-83  «md  is  commonly  used. 
"Overnight"  modifies  "accommodation 
space"  which  is  defined  separately  in 
§  175.400  and  which  is  commonly  used 
throughout  the  inspection  regulations. 

One  comment  stated  that  the  last 
sentence  of  the  profxtsed  definition  in 
the  NPRM  concerning  seats  contains  a 
contradiction.  This  sentence  has  been 
shortened  and  clarified  in  this  SNPRM. 

Some  comments  expressed  the 
concern  that  the  definition  of  "overnight 
accommodations"  in  §  175.400  would 
adversely  affect  fishing  party  vessels  or 
headboats.  Some  of  these  vessels  leave 
at  10  P.M.  or  midnight  and  passengers 
sleep  in  their  seats  while  the  vessels  are 
underway  to  their  fishing  spots.  The 
definition  of  "overnight 


accommodations"  in  this  SNPRM 
specifically  allows  this  practice. 

Pontoon  boats.  One  comment 
suggested  adding  the  definition  of  a 
pontoon  boat  to  this  section.  The  Coast 
Guard  disagrees  because  the  term 
"pontoon  boat"  is  well  understood  and 
sketches  of  a  typical  pontoon  vessel  are 
located  in  proposed  §  178.340.  No 
change  has  been  made  to  the  NPRM. 

Sailing  vessel.  One  comment 
suggested  deleting  the  word 
"principally"  from  the  definition  of 
sailing  vessel  since  it  might  be  argued 
that  sails  of  sail-assisted  vessels  are  not 
the  principal  means  used  to  propel  the 
vessel.  The  Coast  Guard  disagrees 
because  the  issue  is  the  difference 
between  vessels  intended  to  be  normally 
powered  by  sail  and  those  normally 
powered  by  mechanical  means,  a 
distinction  which  is  normally  quite 
clear  with  small  passenger  vessels.  A 
small  passenger  vessel  is  either  a  motor 
vessel,  or  a  sailing  vessel  (which 
includes  a  sailing  vessel  with  an 
auxiliary  engine),  and  cannot  be  a  motor 
vessel  with  auxiliary  sails,  as  is  the  case 
with  some  recent  innovations  on  large 
cargo  ships  trying  to  reduce  costs. 
Subchapter  S  will  still  define  and  use 
the  term  "auxiliary  sailing  vessel"  for 
specifying  requirements  for  vessels  to 
which  Subchapter  S  applies.  No  change 
has  been  made  to  the  NPRM. 

Scupper.  Although  no  comment  was 
received  concerning  the  definition  of  a 
scupper,  it  was  modified  to  more  clearly 
differentiate  it  from  a  hieing  port.  A 
scupper  is  a  drain  opening  in  a  deck, 
whereas  a  freeing  port  is  an  opening  in 
the  sideshell  or  hull  of  a  vessel. 

Switchboard.  One  comment  stated 
that  the  definition  of  "switchboard" 
should  be  clarified.  The  Coast  Guard 
does  not  agree.  The  definition  for 
switchboard  in  §  175.400  is  accepted  as 
the  national  standard  found  in  ANSI/ 
IEEE  Standard  100-1977. 

Weathertight.  One  comment  stated 
that,  in  the  definition  of  this  term,  the 
phrase  "into  the  unit"  can  be  deleted 
without  changing  the  intent.  The  term 
"weathertight"  can  apply  to  a 
machinery  component,  or  a 
compartment  or  closure  aboard  a  vessel. 
The  phrase  "into  the  unit"  does  not 
necessarily  clarify  the  definition  and 
has  been  deleted.  The  intent  of  the 
regulation  does  not  change. 

Well  deck.  One  comment  suggested 
modif>'ing  the  definition  of  well  deck  to 
describe  an  exposed  recess  in  the 
weather  deck  with  sides  which  are  not 
common  with  the  sideshell.  The  Coast 
Guard  disagrees.  Whether  the  sides  of 
the  recess  are  common  with  the 
sideshell  (in  which  case  they  are 
bulwarks)  or  not.  does  not  affect  the 
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concept  of  a  well  deck.  No  change  has 
been  made  to  the  NPRM. 

Section  1 75. 50O    Conduct  of  an 
Inspection  for  Certification 

This  section  in  the  NPRM  is  ahnost 
identical  to  existing  §  175.20-1  and 
discusses  the  time,  place,  and  persons 
present  during  an  inspection.  One 
comment  stated  that  this  section  should 
be  moved  to  Part  176.  Inspection  for 
Certification.  The  Coast  Guard  agrees 
and  proposes  in  this  SNPRM  to  move 
the  contents  of  paragraphs  (a)  and  (b)  of 
-    §  175.500  to  new  paragraphs  (b)  and  (c) 
of  §176.400. 

Section  175.510    Notice  of  Deficiencies 
and  Hequirements 

The  wording  of  this  section  is 
basically  identical  to  existing  §  175.20- 
5  and  discusses  proced'ires  for  a  marine 
inspector  to  point  out  deficiencies  to  the 
owner  of  a  vessel.  Two  comments  stated 
that,  for  consistency,  the  parties  listed 
in  §§175.500  and  175.510  as  being 
responsible  for  arranging  and  being 
present  at  inspections  and  for  receiving 
notification  of  outstanding  inspection 
deficiencies  should  be  the  same.  The 
Coast  Guard  agrees  and  has  revised 
paragraphs  (a)  and  (b)  of  both  sections 
in  this  SNPRM  by  listing  the  responsible 
parties  as  "the  owner,  managing 
operator,  or  a  representative  thereof." 

One  comment  stated  that  thia  section 
should  be  in  subpart  D  of  part  176.  The 
Coast  Guard  agrees  that  it  would  be 
more  appropriate  for  the  section  to  be  in 
part  176.  which  contains  specific 
inspection  requirements,  but  is 
proposing  In  this  SNPRM  to  move  it  to 
subpart  H  of  part  178,  which  discusses 
inspection  standards  and  requirements 
for  all  types  of  inspections,  whereas 
subpart  D  specifically  addresses 
inspections  for  certification. 

Section  175.530    Ahemative  Standards 

One  comment  stated  that  the 
equivalencies  allowed  by  the  NPRM  for 
DSC's  should  also  be  allowed  for  other 
small  passenger  vessels.  In  fact, 
§  175.530,  Alternative  standards,  in  the 
NPRM  specifically  stated  that  the  owner 
of  a  vessel  which  does  not  meet  the 
definition  of  a  DSC  may  request  that  the 
vessel  be  certificated  under  the 
regulations  applicable  to  DSC  providing 
the  vessel  complies  with  the  same 
operational  restrictions  imposed  on 
DSC  The  NTSB  stated  that  a  vessel 
which  is  not  a  DSC  should  not  be 
allowed  to  comply  with  the  DSC 
requirements,  especially  reduced 
structural  fire  protection  requirements, 
since  it  would  represent  an  unjustified, 
increased  risk  for  passengers,  in 
consideration  of  tiie  changes  proposed 
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to  the  rej  ulations  affecting  DSC, 
discuss^  in  this  preamble  in  the 
section  oh  "Specific  Ves.sel  Types."  the 
Coast  Guard  has  not  included  §175.530 
in  this  rrt^ised  SNPRM.  However,  under 
both  exis  ing  §  175.15-1  or  proposed 
§  175.54(  (a),  any  owner  may  request 
that  the  ( ommandant  accept  in 
substitut  on  for  a  required  arrangement, 
fitting,  aj  pliance,  apparatus,  equipment, 
calculati(  n,  information,  or  test  an 
equivalei  t  that  is  as  effective  as  that 
required  by  the  regulations  and  is 
consistenk  writh  the  intent  of  and  the 
minimun  safety  standards  specified  in 
the  reguii  tions. 

Section  1  75^40    Equivalents 

As  in  t  e  existing  §  175.15-1,  this 
section  w  3uld  allow  the  Commandant  to 
accept  su  wtitutes  for  an  arrangement,  or 
items  sue  1  as  a  fitting  or  piece  of 
equipmei  t,  required  by  specific 
regulatioi .  Numerous  comments  stated 
that  the  C  CMl  should  have  the  authority 
to  grant  eiuivalenciea  (at  least  to  some 
degree),  \ffaive  requirements  under 
special  circumstances,  or  evaluate  and 
adjust  applicable  rules  to  make  each 
vessel  safer.  These  comments  stated  that 
the  process  of  the  Commandant  granting 
an  equrvalency  may  be  too  slow  and 
cumb^-sotne,  and  might  prevent 
adjustments  for  the  uniqueness  of 
operations  in  various  areas.  The  Coast 
Guard's  pjisition  is  that  the 
Commandant  should  normally  remain 
responsible  for  the  granting  of 
equivalences,  primarily  to  ensure  more 
cortsistent  application  and 
interpreta  ion  of  the  regulations.  Section 
175.550  ai  ithorizes  the  OCMI  to  grant 
limited  ec  uivalencies  under  special 
circumsta  ices.  The  Commandant's 
review  of  Kjuivalency  requests  may  be 
occasiona  )y  delayed  due  to  a  backlog  of 
work,  but  f  requests  are  properly 
document  kI  and  jitstified  by  the  owner, 
and  subm  tted  during  the  normal  plan 
review  pr«  cess,  requests  for 
equivalent  ies  can  normally  be  acted 
upon  by  tl  e  Commandant  before  the 
review  of  j  11  the  vessel's  plans  are 
complete. 

Section  1 7  5.550    Specia]  Consideration 

As  pres«  ntly  allowed  by  existing 
§  175.25-] ,  this  proposed  section  would 
allow  the  <  X^rll  to  grant  equivalencies 
but  only  ir  imusual  cases  when 
complianc  i  with  a  specific  regulation  is 
not  practiAble.  Such  special 
equivalencies  would  only  be  valid 
within  the  jzone  of  the  OCMI  who 


granted  tin 
stated  that 


equivalency.  One  comment 
the  authority  granted  to  the 
OCMI  by  t  is  section  contradicts  those 
sections  w  lich  restrict  equivalency 
authority  1 1  the  Commandant.  The 
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comment  stated  that  the  OCMI  should 
have  full  equivalency  authority  in  all 
cases.  The  Coast  Guard  disagrees.  This 
provision  has  been  retained  for  those 
unusual  cases  where  it  may  be 
necessary  for  the  local  OCMI  to  have  the 
discretion  to  act.  However,  one  of  the 
primary  purposes  of  this  revision  is  to 
reduce  the  inconsistent  application  of 
the  regulations  among  marine 
inspection  zones.  This  is  especially 
important  with  the  large  number  of 
vessels  moving  from  zone  to  zone  or 
being  built  in  one  zone  for  operation  in 
another  zone.  Therefore,  it  is  necessary 
that  the  Commandant  retain  the  general 
equivalency  authority  contained  in 
§175.540. 

Several  comments  stated  that 
equivalent  arrangements  or  departures 
from  regulatory  requirements  allowed  in 
one  zone  should  be  accepted  In  any 
other  zone.  The  Coast  Guard  disagrees. 
This  would  increase  the  inconsistent 
application  of  the  regulations  from  one 
zone  to  the  next,  rather  than  decrease  it. 
An  arrangement  which  might  be  safe  in 
one  port,  zone  or  geographic  area  may 
not  be  safe  in  another.  If  an  ovraer  or 
operator  thinks  that  a  vessel  will  be 
operating  in  more  than  one  zone  during 
its  life,  he  or  she  should  apply  to 
Commandant  for  an  equivalency 
determination,  rather  than  to  the  OCMI 
for  special  consideration. 

Another  comment  recommended  that 
any  sj)ecial  consideration  allowed  under 
this  section  should  be  endorsed  on  the 
COI.  The  Coast  Guard  agrees  that  this  is 
necessary  for  both  the  owner's  and 
Coast  Guard's  information.  Section 
176.103  has  been  revised  in  this  SNPRM 
by  requiring  that  equivalencies  be 
recorded  on  the  COI. 

Section  175.600    Incorporation  by 
Reference 

This  section  of  the  proposed  rules 
lists  industrial  and  government 
standards,  that  are  incorporated  into 
subchapter  T  by  reference,  as  the 
governing  requirements  for  certain 
subject  matters.  The  standards  are  cited 
within  specific  sections  throughout  the 
subchapter  dependent  on  the  subject 
matter.  Section  175.600  is  provided  Ln 
accordance  with  Federal  Register 
procedures  and  lists  all  incorporations 
by  reference  throughout  the  subchapter 
including  an  address  from  which  an 
interested  person  could  receive  a  copy 
of  a  particular  standard.  Use  of 
standards  reduces  cost  to  the  Coast 
Guard  and  industry  by  decreasing 
repetitiveness.  and  making  product 
specifications  common  throughout 
industry.  Use  of  standards  also  increases 
the  quality  and  safety  of  products  and 
systems. 
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One  comment  stated  that  the  large 
number  of  references  incorporated  in 
the  NPRM  made  the  proposal  too 
complex  and  that  most  owners  do  not 
hold  the  required  references.  The  Coast 
Guard  dii^agrees  that  incorporating 
references  will  make  the  regulations  too 
complex.  Incorporating  by  reference 
actually  reduces  the  vohmie  of 
necessary  regulations.  Most  references 
specify  standards  which  must  be 
complied  with  during  construction. 
Therefore,  providing  the  vessel  is 
maintained  as  originally  constructed, 
normally  only  builders  need  to  have 
copies  of  the  applicable  references. 
Standard  302  of  the  National  Fire 
Protection  Association  (NFPA)  and 
some  American  Boat  and  Yacht  Council 
(ABYC)  projects  do  contain  some 
operational  practices. 

The  proposed  incorporation  of  the 
standards  listed  in  §  175.600  IK- 
§  114.6001  complies  with  the  Office  of 
Management  and  Budget's  Circular  119, 
"Federal  Participation  in  the 
Development  and  Use  of  Voluntary 
Standards,"  which  requires  the  Coast 
Guard's  participation  in  the 
development  and  use  of  voluntary 
standards.  Further  information  on  the 
incorporation  of  standards  is  contained 
in  a  final  rule  on  the  "Incorporation  and 
Adoption  of  Industry  Standards"  {CGD 
88-032)  published  in  the  Federal 
Register  on  29  July  1991  (56  FR  35817). 

When  referring  to  a  specific 
incorporation  by  reference  in  §  182.130. 
one  comment  stated  that  the  date  of 
publication  of  the  standard  should  be 
included.  The  Coast  Guard  agrees  that  it 
is  important  to  include  the  date  of 
publication  fw  any  standard  being 
incorporated  by  reference.  This  is 
necessary  since  later  editions  of  a 
standard  may  contain  changes  which 
the  public  should  have  an  opportunity 
to  comment  on  before  being  required  to 
comply  with  the  change.  To  simplify 
any  necessary  future  dianges,  the  date 
of  publication  of  an  incorporated 
reference  is  Usted  in  §  175.600,  either  as 
part  of  the  title  of  the  standard  (e.g., 
A  17.1-1984)  or  separately,  instead  of 
being  included  in  the  section  where  the 
standard  is  specifically  referenced. 

One  comment  stated  that  whenever  a 
standard  is  referenced  to  establish  a 
construction  or  operational  requirement, 
the  standard  should  include  a  definitive 
test  method  for  determining  compUance 
with  a  performance  standard.  The 
performance  standard  would  be  better 
than  an  installation  standard  and  ensure 
consistency.  The  test  standard  should 
come  from  an  organization  like  the 
American  National  Standards  Institute 
(ANSI).  Other  than  this  comment,  there 
was  minimal  feedback  from  industry 


questioning  the  adequacy  of  the 
standards  proposed  to  be  incorporated. 
These  standards  were  chosen  because  of 
their  histories  of  successful  application, 
and  provide  an  adequate  level  of  safety 
while  minimizing  hardship  to  the 
industry.  Many  of  the  standards  include 
or  reference  test  methods,  but  some  do 
not.  Equipment  which  is  built  to 
installation  or  construction  standards 
which  do  not  have  specific  test  methods 
is  tested  after  installation,  during  system 
tests.  No  change  was  made  to  the  NPRM 
as  a  result  of  this  comment. 

Several  persons  had  comments  on 
specific  standards  incorporated  by 
reference  in  the  proposed  Subchapter  T 
in  the  NPRM  or  recommended  the 
incorporation  of  other  standards.  The 
Coast  Guard  response  to  such  comments 
is  included  in  the  discussion  on  the 
particular  section  to  which  the  reference 
is  relevant. 

Part  176 — Inspection  and  CertiScation 

Section  176.100    When  Required 

This  section  reiterates  the  provisions 
of  46  U.S.C.  3311(a)  and  3313(a)  that  a 
small  passenger  vessel  not  be  operated 
without  having  a  COI  and  that  during 
the  term  of  the  COI  a  vessel  must  remain 
in  compliance  with  the  conditions  of 
the  COI.  Several' comments  objected  to 
this  section  stating  it  was  too  restrictive 
and  would  significantly  affect  owners. 
This  section  caiuiot  be  substantially 
changed  since  it  reiterates  statutory 
requirements.  Section  176.114  would 
provide  relief  to  owners  who  desire  to 
change  service  and  remain  certificated. 
Proposed  §  176.100(b)  has  been  revised 
to  clarify  that  compliance  with  a 
vessel's  COI  is  only  required  when 
passengers  are  aboard.  A  discussion 
under  §  176.114  in  this  preamble 
explains  the  history  and  reason  for  both 
proposed  §§  176.100  and  176.114. 

One  comment  stated  that  the  word 
"operated"  as  used  in  §  176.100(a) 
would  generate  many  problems  and  that 
the  phrase  "in  navigation"  should  be 
used  instead.  The  Coast  Guard  disagrees 
in  that  the  use  of  the  term  "in 
navigation"  would  indicate  that 
compliance  with  the  COI  would  only  be 
required  when  a  vessel  is  actually 
underway.  Legislative  and  regulatory 
history  indicates  that  Congress  did  not 
u.se  the  term  "operated"  to  mean  only 
when  underway  but  to  include 
whenever  the  vessel  is  in  use. 
Consistent  with  this  interpretation,  for 
the  purposes  of  small  passenger  vessels, 
the  Coast  Guard  has  determined 
"operated"  to  mean  whenever  a  small 
f>assenger  vessel  is  underway  or  has 
passengers  on  board  even  if  moored  or 
tied  up  at  a  dock. 


One  comment  recommended 
eliminating  the  reference  to  a  temporary 
COI  in  §  176.100(c)  because,  espedally 
with  the  Coast  Guard's  MSIS  system, 
there  is  no  need  for  a  temporary  COI. 
The  Coast  Guard  understands  the 
concern  over  a  temporary  COI  in  that  it 
does  not  contain  as  much  information  as 
a  regular  COI.  However,  due  to  the 
administrative  logistics  of  issuing  a  COI, 
It  is  often  not  possible  to  issue  a 
complete,  regular  COI  upon  successful 
completion  of  an  inspection  for 
certification.  The  law  in  46  U.S.C  3309 
specifically  authorizes  a  temporary  COI 
and  House  Report  No.  96-338 
concerning  Public  Law  98-89.  addresses 
temporary  COIs  by  stating:"*  •  "The 
Coast  Guard  can  issue  a  temporary 
Certificate  of  Inspection  upon 
compliance  with  the  applicable  laws  or 
regulations  to  facilitate  the  preparation, 
processing,  and  forwarding  of  the 
regular  COI  to  the  vessel."  A  temporary 
certificate  does  not  imply  less  than 
satisfactory  compUance, 

Section  176.103    Description 

Proposed  §  176.103,  adopted  from 
existing  §  176.01-5,  describes  the 
minimum  contents  of  the  COI  with 
other  sections  in  subpart  A  of  part  176, 
which  expand  on  the  required  contents. 
One  comment  stated  thaf  an  effort 
should  be  made  to  reduce  COIs  to  one 
page  so  masters  would  be  more  likely  to 
read  them.  An  MSIS  generated  COI  is 
designed  to  contain  all  the  basic 
information  on  the  first  page  but  often 
additional  information  is  necessary  to 
describe  the  inspection  status  of  the 
vessel  Coast  Guard  experience 
demonstrates  that  It  is  important  to  have 
all  the  vital  inspection  information  for 
a  vessel  on  one  document  rather  than 
spreading  such  information  over  several 
documents.  The  OCMI  normally  records 
information  on  the  OOI  as  concisely  as 
possible.  It  is  the  duty  of  the  owner  or 
managing  operator  to  ensure  that 
mastere  are  familiar  wjth  dociunents 
such  as  the  COI,  Stability  Letter,  and 
Emergency  Procedures. 

The  Coast  Guard  is  proposing  to 
revise  §  176.103  by  adding,  as  a  required 
item  on  a  COI,  any  equivalencies 
allowed  for  the  vessel  under  §§  175.540 
and  175.550.  This  is  to  help  ensure  that 
masters,  owners,  and  inspectors  are 
aware  of  the  equivalencies. 

Section  1 76.105    How  To  Obtain  or 
Renew 

This  section  describes  how  to  apply 
for  a  OOI  and  the  basic  acceptance 
criteria  for  issuance  of  a  COI. 

One  comment  stated  that  this  section 
should  be  revised  to  require  a  vessel  to 
be  inspected  in  the  zone  in  which  it 


normally  operates,  at  the  discretion  of 
the  OCMI.  The  Coast  Guard  disagrees 
that  the  proposed  restriction  is 
necessary.  In  modem  operations,  small 
passenger  vessels  frequently  are  built  in 
one  zone,  operate  in  another,  and  seek 
economical  repair  facilities  in  a  third.  It 
would  be  an  administrative  burden  to 
the  Coast  Guard  and  owners  to  require 
inspection  in  one  certain  zone.  A 
primary  purpose  of  this  rulemaking  is  to 
reduce  inconsistencies  among  OCMIs. 
As  a  result,  the  advantages  of  an  owner 
seeking  out  specific  OCMIs  will  be 
minimized.  Presently,  through  the 
computerized  MSIS,  all  OCMIs  are  able 
to  record  and  track  unique  inspection 
requirements  and  other  problems,  as 
well  as  whenever  a  vessel  has  applied 
for  an  inspection.  The  MSIS  record  is 
checked  prior  to  inspections,  and 
unusual  inspection  patterns  are  noted. 
Additionally,  some  vessels  are  limited 
to  operations  in  specific  geographic 
areas.  Coast  Guard  policy  already 
dictates  that  when  a  vessel  is  being 
inspected  outside  of  its  normal  location, 
the  attending  OCMI  contact  the  other 
zone  to  check  on  unique  problems  or 
requirements.  Finally,  the  person 
completing  the  application  for 
inspection  is  required  to  certify  on  CG 
Form  3752  (Revised  4-«2)  whether  a 
previous  application  was  made  for  the 
particular  inspection. 

One  comment  stated  that  a  paragraph 
should  be  added  to  this  section 
reiterating  46  U.S.C.  3309(c).  which 
requires  that  an  owmer  notify  the  OCMI 
between  30  and  60  days  before  the 
current  COI  expires  whether  or  not  the 
vessel  will  be  required  to  be  inspected 
again.  This  recommendation  has  not 
been  adopted  since  the  requirements  of 
46  U.S.C.  3309(c)  are  adequately 
addressed  in  46  CFR  2.01-3.  In 
addition,  owners  or  operators  with 
accurate  addresses  on  file  at  the  offices 
of  the  OCMI  which  issued  their  current 
COI  receive  a  "reminder"  letter  to  let 
them  know  the  COI  is  about  to  expire, 
asking  them  to  contact  the  appropriate 
OCMI. 

Section  176.107    Period  of  Validity 

The  Coast  Guard  proposed  in  this 
section  to  make  a  COI  valid  for  three 
years  on  all  small  passenger  vessels, 
except  for  vessels  with  SOLAS 
certificates.  Armual  reinspections  would 
be  required  on  all  vessels.  Many 
comments  supported  this  proposal 
indicating  it  will  reduce  paperwork. 

One  comment  objected  to  the 
requirement  that  the  COI  of  a  vessel 
which  also  has  a  SOLAS  certificate  shall 
be  valid  only  for  a  period  of  one  year 
stating  that  this  requirement  creates  a 
burden  on  both  the  Coast  Guard  and  the 
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owner!  The  Coast  Guard  agrees  and  is 
propo  ing  to  eliminate  the  one  year  COI 
provis  on  for  vessels  with  SOLAS 
certificates.  This  elimination  should 
reduce  some  administrative  time 
withoi  It  any  decrease  in  safety.  Annual 
SOLA  )  sur\eys  and  drydockings  will 
still  b<  required  by  SOLAS  for  a  vessel 
with  a  1  international  route. 

One  comment  stated  the  COI  interval 
shouU  be  extended  to  five  years  to 
coinci  le  with  other  intervals.  However, 
46  U.J  -C.  3307  requires  that  the  interval 
be  a  m  iximum  of  three  years. 

One  comment  complained  that 
requir  ng  completion  of  an  inspection 
for  cer  ification  before  the  current  COI 
expire  >  results  in  the  inspection  due 
date  o  tnstantly  advancing  (inspection 
date  ci  eep)  often  into  a  busy  operational 
season .  The  Coast  Guard  acknowledges 
that  in  spection  date  creep  can  be  a 
proble  m  which  is  best  handled  on  a 
local  1  >vel  by  the  OCMI.  Due  to  the  3 
year  s(  atutory  inspection  requirement,  a 
regulatory  change  cannot  be  used  to 
directK'  address  the  issue.  Presently, 
inspec  tion  date  creep  is  probably  only  a 
signifi  :ant  problem  for  vessels  of  more 
than  6  5  feet  in  length,  because  of  the 
preserit  1  year  COI  expiration  date  for 
these  vessels.  However,  the  inspection 
intervi  1  of  3  years  proposed  for  all 
vesseli  in  this  SNPRM  will  diminish  the 
proble  n.  The  inspection  due  date 
would  only  creep  back  every  3  years,  as 
opposed  to  every  year. 

Sectio  11 76.1 10    Routes  Permitted 

Proi  osed  §  176.110  in  the  NPRM  is 
basica  ly  the  same  as  existing  §  176.01- 
20  anc  specifies  the  type  and  order  of 
severity  of  routes  which  may  be 
endorsed  on  a  COI.  Based  on  a 
percep  tion  of  the  relative  hazards  of 
these  1  craters,  one  comment  suggested 
reorde  ring  the  severity  of  routes  in 
paragr  iphs  (a)  and  (d)  to:  Great  Lakes 
wintei ;  oceans;  Great  Lakes  summer; 
coastv  ise;  lakes,  bays,  and  sounds;  and 
rivers.  The  Coast  Guard  disagrees.  For 
stabili  y  purposes,  a  general  coastwise 
route  i  s  more  severe  than  a  Great  Lakes 
summ  iT  route.  The  requirements 
propo!  ed  in  this  SNPRM  for  survival 
craft  ajid  EPIRBs  to  be  carried  aboard 
small  passenger  vessels  on  Great  Lakes 
routes  do  not  support  treating  Great 
Lakes  outes  as  oceans.  The  section  of 
the  ref  ulations  concerning  lifesaving 
equipr  lent  is  the  only  section  where 
Great !  akes  requirements  are  on  a  par 
with.  (  r  more  stringent  than,  a  coastwise 
route.  The  NPRM  has  not  been  changed. 

One  comment  stated  the  safety 
requirf  ments  for  vessels  with  a  Great 
Lakes  j'oute  should  be  no  more  severe 
than  tl  lose  for  vessels  with  a  lakes,  bays, 
and  so  iinds  route.  The  comment 
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contended  that  the  NPRM  equates  Great 
Lakes  routes  with  coastwise  routes 
although  the  listed  order  of  severity  is: 
oceans;  coastwise;  Great  Lakes;  lakes, 
bays,  and  sounds;  and  rivers.  The 
comment  stated  that  the  use  of  vessels 
on  the  Great  Lakes  for  excursions 
(dinner  cruises  and  tours  for  example) 
and  short  ferry  runs  is  more  equivalent 
to  lakes,  bays,  and  sounds  route 
operations  because  of  near  shore 
operation  and  fair  weather,  and  because 
the  summer  schedule  generally  avoids 
Great  Lakes  winter  weather  problems. 
The  comment  noted  that  the  proposed 
stability  criteria  designated  the  Great 
Lakes  route  during  the  summer  season 
as  being  partially  protected.  For  stability 
purposes,  a  general  coastwise  route  is 
more  severe  than  a  Great  Lakes  summer 
route.  For  some  safety  equipment 
purposes,  the  water  temperature, 
geographic  location,  and  other  factors 
make  operating  conditions  similar 
enough  that  the  Coast  Guard  considers 
the  same  safety  equipment  necessary  for 
coastwise  and  Great  Lakes  routes. 

One  comment  stated  that  the  OCMI 
should  be  able  to  approve  an  "oceans" 
or  "coastwise"  route  for  a  non-self- 
propelled  vessel,  contrary  to  paragraph 
(e)  which  limits  this  authority  to  the 
Commandant.  The  Coast  Guard 
disagrees.  Because  of  the  very  limited 
experience  with  passenger  carrying 
seagoing  barges,  the  Coast  Guard  has  not 
developed  specific  regulations  for  such 
operations.  Authorization  for  such 
operations  should  remain  with  the 
Commandant  to  ensure  consistent 
application  of  necessary  special 
provisions. 

One  comment  suggested  including 
Great  Lakes  with  oceans  and  coastwise 
in  paragraph  (e)  of  this  section,  as  routes 
where  a  non-self-propelled  vessel  may 
operate  only  with  the  approval  of  the 
Commandant.  The  Coast  Guard  agrees 
in  part.  Possible  bad  weather  conditions 
to  which  a  barge-type  vessel  might  be 
exposed  warrant  consideration  of  this 
comment.  A  particular  concern  is  that  a 
tug  should  be  able  to  maintain  control 
of  a  passenger  barge  under  all 
conditions.  The  Coast  Guard  considers 
this  suggestion  reasonable  for  vessels  on 
Great  Lakes  winter  routes,  where  control 
of  a  barge  might  be  more  difficult. 
Including  Great  Lakes  routes  in  this 
paragraph  would  allow  the 
Commandant  to  approve  the  routes  for 
all  non-self-prop>elled  vessels  which 
operate  on  exposed  waters.  The 
proposed  rule  has  been  changed  in  this 
SNPRM. 

One  comment  suggested  not  using 
geographical  points  as  references  for 
determining  routes  to  help  eliminate 
inconsistencies  and  noted  that  licenses 


for  Masters  no  longer  refer  to 
geographical  points.  In  general,  the 
Coast  Guard  advocates  not  using 
geographical  limits,  to  the  extent 

Eracticable.  However,  the  OCMI  should 
ave  flexibihty  to  address  special 
circumstances  and  the  wide  variety  of 
routes  which  exist.  The  Coast  Guard 
thinks  this  proposal  would  be  too  rigid. 
No  change  was  made  to  the  NPRM. 

One  comment  stated  that  the 
geographic  experience  of  the  master 
should  be  considered  before  a  vessel  is 
allowed  to  operate  on  a  route  which  is 
less  severe  than  that  endorsed  on  the 
COI.  as  authorized  in  paragraph  (d).  The 
Coast  Guard  agrees  but  finds  that  the 
existing  licensing  and  manning 
regulations  adequately  addre<«  this 
concern. 

The  Coast  Guard  is  proposing  to 
amend  p>aragraphs  (a)  and  (f)  of 
§  1 76.1 10  by  emphasizing  that  the  OCMI 
may  impose  operational  restrictions  on 
a  vessel  as  well  as  specify  the  area  of 
operation,  i.e..  its  route.  OCMIs 
presently  impose  such  restrictions 
including  limiting  a  vessel  to  daytime 
operations  or  prohibiting  operations  in 
certain  weather  conditions.  The  OCMI 
may  also  impose  special  operational 
reslrictions  on  specific  vessels  on  a  case 
by  ca,se  basis  such  as  requiring  high 
speed  DSC  to  participate  in  vessel  traffic 
control  systems,  maintain  radar 
watches,  or  follow  specific  procedures 
regarding  operating  in  the  dynamically 
supported  mode. 

Section  176.113    Passengers  Permitted 

This  section  in  the  NPRM  contains 
provisions  basically  identical  to  those 
contained  in  existing  §  176.01-25. 
except  that  areas  specifically  prohibited 
from  being  used  in  determining 
passenger  capacity  are  included. 

Two  comments  implied  that  the 
proposed  standards  resuh  in 
overcrowded  and  dangerous  conditions. 
Although  the  standards  may  sometimes 
result  in  comf>arably  crowded 
conditions,  the  Coast  Guard  has  no 
evidence  that  the  proposed  methods  of 
determining  maximum  capacity,  which 
are  essentially  the  same  as  those 
contained  in  existing  §  176.01-25,  are 
unsafe.  The  OCMI  is  re.sponsJble  for 
determining  the  maximum  capacity  of  a 
vessel.  Although  the  capacity  may  not 
exceed  the  criteria  of  proposed 
§  176.113.  the  OCMI  must  also  considt^r 
the  stability,  general  arrangement, 
means  of  escape,  and  lifesaving 
equipment  of  a  vessel  when  limiting  a 
vessel's  capacity. 

One  comment  stated  that  on  party 
fishing  boats  used  in  cold  weather,  the 
capacity  should  be  based  on  the  area 
available  in  heated  spaces.  Generally. 


due  to  competition  and  passenger 
demand,  roost  vessels  used  in  cold 
weather  will  be  equipped  with  adequate 
shelter  without  a  need  to  impose 
specific  requirements.  Passengers 
boarding  small  passenger  vessels  to  fish 
in  cold  weather  should  be  prepared  for 
such  weather. 

One  comment  stated  that  the  criteria 
in  this  section  st>ould  only  be  used  to 
determine  the  ovctsH  maximum 
passenger  capacity  of  the  vessel  and  not 
to  specify  the  maximum  capacity  of 
each  individual  deck.  The  comment 
further  stated  that  stability  calculations 
should  be  used  to  determine  hmitations 
on  passenger  capacity  of  individual 
decks,  and  that  it  is  difficult  and 
unreasonable  to  require  a  master  to  keep 
track  of  the  numbers  of  passengers  on 
each  deck.  The  Coast  Guard  partially 
agrees.  Although  difl^erent  criteria  might 
be  used  for  each  deck,  the  provisions  of 
§  176.113  are  intended  to  be  used  to 
determine  the  total  vessel  capacity. 
However,  stability  calculations  may 
additionally  restrict  the  number  of 
passengers  on  a  vessel  or  on  individual 
decks.  If  the  number  of  passengers 
permitted  on  upper  decks  is  limited  by 
stability  calculations,  a  master  must 
comply  with  the  restrictions  of  the 
stability  letter,  and  signs  would  have  to 
be  posted  as  proposed  in  §  185  602(e)  of 
the  SNPRM  (§  185.602(d)  of  the  NPRM). 

Some  conmients  stated  that  the 
regulations  should  be  clarified  to 
indicate  whether  more  than  one 
criterion  may  be  used  to  determine 
capacity.  Several  comments  stated  that 
the  passenger  capacity  should  be 
determined  based  on  a  combination  of 
all  three  criterion.  The  Coast  Guard 
agrees  that  the  section  needs  to  be 
clarified  to  better  indicate  when  more 
than  one  criterion  may  be  used.  This 
section  has  been  revised  in  this  SNPRM 
to  allow  the  use  of  different  criteria  on 
each  deck  and  to  also  allow  the 
combined  use  of  the  seating  criterion 
and  the  deck  area  criterion  on  an 
individual  deck.  The  length  of  rail 
criterion  cannot  be  combined  on  one 
deck  with  the  other  criteria  since  the 
rail  criterion  is  desigr>ed  to  determine 
the  capacity  for  a  complete  single  deck 
and  is  based  on  only  a  single  dimension. 
The  other  criteria  use  square  footage  or 
a  r^mbination  of  maximum  seat  width 
and  ais!e  sizes. 

The  Coast  Guard  is  also  proposing  to 
revise  paragraph  (b)(2)  of  this  section  to 
prohibit  using  any  area  that  docs  not 
have  a  solid  deck  when  using  the  deck 
area  criterion  in  determining  the 
number  of  passengers.  The  need  to 
include  this  prohibition  was  highlighted 
by  an  appeal  whereby  an  owner  of  a 
mutti-hull  vessel  believed  that  he  could 


allow  passengers  to  occupy  the  netting 
area  between  the  hulls  when  the  vessel 
is  underway.  For  sound  safety  reasons, 
OCMIs  have  generally  prohibited  such  a 
practice. 

Section  J  76.1 14    Special  Endorsement 
for  Carrying  Six  or  less  Passengers 

The  regulations  proposed  in  the 
NPRM  authorize  the  OC?wU  to  permit  a 
small  passenger  vessel  to  operate  in 
accordance  with  the  laws  and 
regulations  applicable  to  an  uninspected 
ves,sel.  when  the  small  passenger  vessel 
is  earning  six  or  less  passengers,  by 
endorsing  the  vessel's  COI.  Under  the 
NPRM  proposal,  the  vessel  would  not 
have  to  comply  with  the  route 
restrictions  and  manning  requirements 
on  the  COI  while  operating  as  an 
"uninspected  vessel",  but  the 
equipment  required  to  be  on  the  vessel 
by  the  COI  would  have  to  remain  aboard 
and  inspec-tion  due  dates  would  .still 
have  to  be  met. 

Paragraph  (b)  of  existing  46  CFR 
176.01-1  states  that  a  small  passenger 
vessel  of  not  more  than  65  feet  in  length 
"when  canning  not  more  than  6 
passengers,  and  when  operating  as  a 
yacht,  commercial  fishing  vessel,  cargo 
earner,  etc..  will  be  subject  only  to  the 
laws,  rules  and  regulations  governing 
the  type  of  operation  in  which  it 
engages."  This  provision  allowing  a 
certificated  small  passenger  vessel  of 
not  more  than  65  feet  in  length  to 
operate  basically  as  an  uninspected 
vessel  has  been  in  subchapter  T  since 
the  regulations  were  first  promulgated 
in  1957.  This  provision  appears  to  have 
been  included  In  the  regulations  to 
provide  a  mechanism  to  allow  owners  to 
easily  switch  service.  For  example,  an 
owner  could  use  a  boat  for  commercial 
fishing  in  the  winter  and  for  perty  boat 
fishing  in  the  summer,  which  has  been 
common  practice  since  before  small 
passenger  vessels  were  first  regulated. 
However,  there  appears  to  be  no 
evidence  in  the  legislative  history  of  the 
laws  affecting  small  passenger  vessels 
which  supports  46  CFR  1 76.01-1  (b). 
There  have  also  been  several  challenges 
to  existing  §  176  01-l(b)  due  to  the 
requirement  of  46  U.S.C.  3313,  which 
states  that  a  vessel  must  be  in 
compliance  with  its  COI  at  all  times. 

The  Coast  Guard  recognizes  the 
inconsistencies  between  46  U.S  C. 
3313|a)  and  46  CFR  176.01-l{b)  anJ 
also  recognizes  that  the  statute  squiring 
compliance  with  the  COI  a!  all  times 
takes  precedence.  Because  of  this 
long-standing  inconsistency,  the  Cocst 
Guard's  present  policy  is  not  to  lake  any 
enforcement  action  against  the  owner/ 
operator  of  a  small  passenger  vessel  of 
not  more  than  65  feet  in  length  carrying 
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not  more  than  six  passengers,  which  is 
being  operated  as  if  it  were  an 
uninspected  vessel,  until  the  existing 
regulations  have  been  revised. 

Proposed  §  176.100(b)  clearly  states 
that  all  small  passenger  vessels  must  be 
in  compliance  with  their  COI  at  all 
times  as  required  by  46  U.S.C.  3313(a). 
However,  proposed  §  176.114  is 
intended  to  provide  a  legal  alternative  to 
this  restriction.  Proposed  §  176.114 
would: 

(1)  Allow  small  passenger  vessels  to 
remain  competitive  with  uninspected 
vessels; 

(2)  Eliminate  unnecessary  barriers  to 
safe  operations  when  passengers  are  not 
being  carried; 

(3)  Encourage  some  owners  to  operate 
their  vessels  as  certificated  vessels 
whereas  they  might  otherwise  forego 
inspected  service  and  operate  in  the 
uninspected  passenger  vessel  service: 
and 

(4)  Allow  vessels  to  operate  in  a 
manner  at  least  similar  to  the  way  they 
have  operated  safely,  with  few 
exceptions,  since  1957. 

Without  the  proposed  provisions  of 
§  176.114,  or  similar  provisions,  the 
owners  of  many  vessels  would  be 
significantly  impacted.  Unless  a  small 
passenger  vessel's  COI  was  surrendered 
by  the  owner,  changing  berths  with  no 
passengers  aboard  could  not  legally  be 
done  without  fully  complying  with  the 
required  manning  on  its  COI.  Similarly, 
a  vessel  moving  to  another  port  without 
passengers,  just  to  be  drydocked,  could 
not  do  so  without  having  aboard  all  the 
lifesaving  equipment  required  by  its 
COI.  Another  typical  example  is  a  vessel 
certificated  to  carry  12  people  on  a 
coastwise  route,  required  under 
proposed  part  180  to  carry  inflatable 
buoyant  apparatus.  This  vessel  would 
not  be  able  to  cany  just  six  passengers 
on  an  oceans  route  more  than  50  miles 
offshore,  because  it  would  be  required 
to  have  inflatable  liferafts  under 
proposed  part  180.  even  though  an 
uninspected  passenger  vessel  carrying 
six  passengers,  not  equipped  with  any 
sun,'ival  craft  or  required  to  meet  any 
inspections  standards,  could  operate  on 
a  full  oceans  voyage.  Many  small 
passenger  vessel  owners  would  also 
suffer  a  significant  economic  loss  if  they 
were  suddenly  prohibited  from  using 
their  vessel  as  an  uninspected  vessel, 
such  as  for  commercial  fishing.  Some 
vessels  which  are  presently  inspected 
under  subchapter  T  may  choose  to  drop 
certification  if  they  derive  more  income 
from  uninspected  vessel  operations, 
such  as  commercial  fishing  or  charter 
boat  fishing  carrying  6  or  less 
passengers. 
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To  op«^te  as  an  uninspected  vessel, 
a  small  p  issenger  vessel  can  surrender 
its  COI  ai  id  have  it  reissued  at  a  later 
time,  or  i  a  some  cases  an  excursion 
permit  c(  uld  be  issued.  However, 
neither  o  these  options  is  considered  an 
acceptab  e  alternative  on  a  routine  basis 
as  both  o  itions  would  place  a 
significai  it  administrative  burden  on  the 
Coast  Gu  ird  and  owTiers.  Presently, 
numerou  >  vessels  routinely  operate 
carrying  ;ix  or  less  passengers  without 
being  in  uU  compliance  with  their  COI. 

Existir  5  §  176.01-l(b)  only  applies  to 
small  p3!  senger  vessels  of  not  more  than 
65  feet  ir  length.  Proposed  §  176.114 
would  aj  ply  to  all  small  passenger 
vessels  U  ss  than  100  GT  since  the 
reasons  t )  allow  operations  comparable 
to  unins  ected  vessels  are  applicable  to 
all  vesse  5  regardless  of  size. 

The  pt  )posed  regulation  in  the  NPRM 
only  ind  r.ates  that  a  vessel  could 
comply  '  •   »   *  with  the  laws  and 
regulatio  is  applicable  to  an  uninspected 
vessel  w  len  the  vessel  is  carrying  six  or 
less  pass  !ngers  *   *   *".  The  proposal 
also  stat«  s  that  "•  *  •  the  vessel  must 
be  maint  lined  and  outfitted  in 
compliai  ce  with  the  terms  and 
conditio!  is  of  its  COI  *  *  *".  The 
primary  ntent  of  the  proposal  is  to 
allow  a  s  nail  passenger  vessel  which  is 
carrying  lot  more  than  six  passengers, 
includin  ;  when  carrying  no  passengers, 
to  opera^  on  a  route  more  severe  than 
the  route)  allowed  when  carrying  more 
than  six  passengers.  However,  when 
operatin   on  the  increased  route,  the 
owner/o  >erator  may  not  change  the 
conditio  1  of  the  vessel  or  the  equipment 
on  it.  Tv\  0  examples  are:  the  electrical 
system  a  id  equipment  could  not  be 
modifiec ;  and.  any  lifesaving  equipment 
required  )ased  on  the  route  of  the  vessel 
when  ca]  rying  more  than  six  passengers 
could  no  t  normally  be  removed. 

To  cla  ify  the  impact  of  the  proposal, 
the  wort  ing  in  this  SNPRM  has  been 
revised  t )  specifically  indicate  which 
subchap'  er  T  regulations  an  inspected 
vessel  Of  erating  in  a  normally 
uninspe<  ted  vessel  service  need  not 
comply  1  nth.  providing  the  COI  is  so 
endorsee  and  the  vessel  meets  certain 
applicab  e  regulations  or  requirements 
for  unini  pe<.1ed  commercial  or 
recreatio  lal  vessels  operating  in  the 
same  ser  /ice.  The  regulations  which 
will  not  >e  required  to  be  met  but  which 
will  be  a  idressed  by  the  endorsement 
are  those  which  are  based  on  route, 
passenge  rs,  or  a  combination  thereof, 
and  whii  h  are  different  for  inspected 
and  unit  spected  vessels.  These  include 
those  rej  ulations  relating  to  structural 
adequac  '  in  subpart  C  of  part  177, 
stability  and  subidivision  in  parts  178 
and  179,  lifejackets  and  survival  craft  in 
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part  180.  and  navigation  equipment  in 
part  184.  Requirements  which  must  be 
met  when  an  inspected  vessel  is 
operating  in  an  uninspected  service  are 
those  concerning  permanent  outfitting 
and  design  requirements  such  as 
electrical  or  firefighting  equipment, 
requirements  involving  good 
seamanship  which  should  be  applicable 
to  both  inspected  and  uninspected 
vessels,  and  statutory  requirements, 
including  those  for  EPIRBs,  passenger 
lists,  and  passenger  counts.  The 
proposed  endorsemelit  will  indicate  the 
maximum  route,  number  of  passengers 
and  maintenance  required  for  the 
requested  uninspected  vessel  service 
contemplated. 

Several  comments  stated  that  the 
proposed  endorsement  is  not  necessary 
because  a  vessel  is  not  a  small  passenger 
vessel  unless  it  is  carrying  more  than  six 
passengers.  Title  46.  U.S.C.  2101(35), 
does  define  a  small  passenger  vessel  as 
a  vessel  of  less  than  100  gross  tons 
carrying  more  than  six  passengers. 
However,  a  review  of  the  statutory 
history  shows  that  the  intent  of  the  law- 
is  that  once  a  small  passenger  vessel  is 
issued  a  COI,  it  must  remain  in 
compliance  with  the  terms  of  the 
certificate  even  when  carrying  not  more 
than  six  passengers. 

Concern  has  been  expressed  over  the 
potential  liability  imposed  on  the  Coast 
Guard  by  allowing  a  small  passenger 
vessel  to  operate  basically  as  an 
uninspected  vessel,  especially  since  it 
appears  that  the  proposed  endorsement 
contradicts  46  U.S.C.  3313.  The  revised 
§  176.114  in  this  SNPRM  should 
eliminate  most  concerns  over  liability 
since  it  requires  the  OCMI  to  consider 
both  route  and  manning  before  issuing 
the  endorsement. 

The  proposal  in  the  NPRM  stated  the 
minimum  manning  and  route 
restrictions  on  the  COI  need  not  be 
complied  with  when  operating  under 
the  proposed  endorsement.  As  noted 
below,  the  revised  proposal  in  this 
SNPRM  would  require  that  the  OCMI 
give  specific  consideration  to  the 
vessel's  manning  and  route  when 
allowing  a  vessel  to  operate  beyond  the 
normal  route  restrictions  on  its  COI.  The 
revision  also  states  that  equipment 
required  by  a  vessel's  COI  for  its  normal 
route  and  service  may  not  be  removed 
without  permission  of  the  OCMI.  This  is 
to  ensure  that  the  vessel  is  properly 
equipped  when  operating  in  its  normal 
service  but  allows  the  OCMI  to 
authorize  the  temporary  removal  of  such 
equipment  for  such  reasons  as  the 
periodic  servicing  of  the  rafts. 

Several  comments  to  the  NPRM 
provided  general  support  for  the 
proposed  endorsement  while  several 


others  opposed  if.  One  comment  stated 
that  because  of  the  lack  of  manning 
restrictions  on  uninspected  vessels, 
uninspected  passenger  vessels  have  a 
high  risk  of  casualties  and  that  manning 
requirements  should  be  dropped  on 
small  passenger  vessels  only  if  there  are 
not  any  passengers  aboard.  Another 
comment  stated  that  the  proposal  could 
be  interpreted  to  mean  a  licensed 
operator  would  not  be  required  while 
operating  under  this  endorsement. 
Another  comment  wanted  to  include  a 
requirement  for  two  crews,  when 
operating  in  excess  of  12  hours,  to 
reduce  fatigue. 

The  Coast  Guard  agrees  there  is  room 
for  concern  about  manning  on  small 
passenger  vessels  operating  as 
uninspected  vessels.  Title  46  U.S.C. 
section  8902  requires  that  a  small 
passenger  vessel  be  operated  by  an 
individual  licensed  to  operate  that  type 
of  vessel  in  the  particular  geographic 
area.  No  provision  is  included  in  the 
statute  for  those  times  when  a  small 
passenger  vessel  is  providing  what 
would  otherwise  be  an  uninspected 
vessel  service.  Therefore,  proposed 
§176.114  is  revised  in  this  SNPRM  to 
require  the  OCMI  to  specify  the 
minimum  manning  w  hen  issuing  the 
proposed  endorsement.  Due  to  the 
requirements  of  46  U.S  C.  8902.  a  vessel 
operating  under  the  endorsement  must 
be  manned  with  at  least  one  licensed 
master.  When  specifving  the  actual 
manning  for  such  an  endorsement,  the 
OCMI  must  consider  factors  such  as  the 
number  of  passengers  on  board,  if  any, 
duration  of  voyages  under  the 
endorsement,  and  vessel  size.  If 
§  176.1 14  is  adopted  in  the  final  rule, 
the  Coa.st  Guard  intends  to  include 
sample  manning  scales  and 
endorsements  in  the  MS.M  as  guidance 
to  OCMTs. 

An  OCMI  must  presently  determine  if 
a  vessel  meets  minimum  structural  and 
intact  stability  requirements  for  a 
vessel's  intended  normal  route  before 
issuing  a  COI  for  that  route.  Under  the 
revised  proposal  in  this  SNPRM.  the 
OCMI  must  also  consider  the  structural 
safety,  stability,  and  seaworthiness  of  a 
vessel  for  the  extended  route  it  might  be 
authorized  to  operate  on  under  the 
endorsement  proposed  by  §  176.114.  A 
small  passenger  vessel  under  20  feet  in 
overall  length,  which  is  operating  as  a 
recreational  boat,  or  an  uninspected 
vessel  carrying  six  or  fewer  passengers, 
must  comply  with  either:  (1)  The 
structural  and  stability  requirements  of 
subchapter  T,  or;  (2)  the  standards 
applicable  to  recreational  boats  in  33 
CFR  part  183.  A  small  passenger  vessel 
which  is  being  used  as  a  commercial 
fishing  vessel  when  it  is  not  carrying 
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passengers  would  have  to  meet  the 
stability  requirements  applicable  to 
commercial  fishing  vessels.  A  final  rule 
containing  stability  criteria  for  fishing 
vessels  of  79  feet  or  greater  in  length 
was  published  in  the  Federal  Register 
August  14, 1991  (56  FR  40364).  An 
SNPRM  proposing  stability 
requirements  for  fishing  vessels  of  less 
than  79  feet  was  published  in  the 
Federal  Register  on  October  27, 1992 
(57  FR  48670).  Ov^ners  of  other  vessels 
would  have  to  establish  to  the 
satisfaction  of  the  OCMI  that  they  are 
safe  for  the  intended  route,  considering 
the  reduced  number  or  absence  of 
passengers  and  the  actual  ser\ice  of  the 
ve.ssel  when  operating  under  the 
endorsement.  This  could  be  established 
by;  (!)  Voluntary  compliance  with  the 
subchapter  T  requirements;  (2) 
voluntary  compliance  with  the 
requirements  for  recreational  or  fishing 
vessels;  (3)  evidence  of  past  satisfactory 
service:  or,  (4)  other  evidence  that  the 
dasign  and  construction  of  the  ve.ssel  is 
satisfactory  for  the  intended  route. 

One  comment  stated  that  the  OCMI 
should  automatically  place  the 
endorsement  on  a  COI.  The  Coast  Guard 
disagrees.  By  requiring  an  owner  to 
request  the  endorsement,  the  Coast 
Guard  can  better  ensure  that  the  owner 
is  aware  of  the  implications  of  the 
endorsement  and  the  applicable 
uninspected  vessel  requirements  in  46 
CFR  subchapter  C  or  recreational  boat 
requirements  in  33  CFR  subchapter  S. 

Several  comments  stated  that 
passengers  should  be  informed  when  a 
vessel  is  operating  under  the  provisions 
of  the  proposed  endorsement.  The  Coast 
Guard  agrees  and  §  185.506(a)(10)  in  the 
NPRM  (renumbered  as  (a)(9)  m  this 
SNPRM)  would  require  that  a  verbal 
announcement  be  made.  The 
requirement  for  the  announcement  is 
also  contained  in  revised  proposed 
§  176.114  Some  comments  stated  the 
COI  and  COI  Expiration  Sticker  should 
also  be  removed.  Removing  the  COI  and 
Expiration  Sticker  are  unnecessary 
because  the  COI  remains  \  slid  The 
proposed  endorsement  oniv  alters  the 
normal  conditions  of  the  COI  for  when 
the  vessel  is  carrying  six  or  less 
passengers. 

One  comment  stated  the  endorsement 
to  be  placed  on  the  COI  should  be 
specified  in  the  regulations.  The  Coast 
Guard  disagrees  because  the  differences 
in  factors  such  as  route,  passengers 
carried,  and  type  of  service,  will  result 
in  a  need  for  flexibility  in  issuing  such 
endorsements.  Therefore,  the  actual 
wording  of  specific  endorsements  is  not 
included  in  this  proposal  but  the 
proposal  states  the  endorsement  must 
note  the  maximum  route,  passengers  (if 


any),  and  manning  required  to  operate 
under  the  provisions  of  §  176.114.  If  the 
proposal  is  adopted,  the  Coast  Guard 
intends  to  develop  recommended 
guidance  for  OCMIs  to  use  in  issuing 
such  endorsements.  An  example  of  an 
endorsement  for  a  vessel  normally 
certified  for  a  coastwise  route  carr}  ing 
not  more  than  49  passengers  with  one 
master  and  one  deckhand  is:  "Under  the 
provisions  of  46  CFR  176.114,  this 
vessel  may  be  operated  on  an  oceans 
route  carrying  not  more  than  six 
passengers  with  a  reduced  manning  of 
1  licensed  master." 

One  comment  stated  the  proposal  in 
the  NPRM  contradicts  46  U.S.C.  3313. 
Although  46  U.S.C.  3313  does  require  a 
vessel  to  comply  with  its  COI  at  all 
times,  46  U.S.C.  3306  authorizes  the 
Coast  Guard  to  estabhsh  regulations  on 
the  design,  construction,  and  equipme;;t 
for  small  passenger  vessels.  For  a  vessel 
which  would  be  operating  under  the 
endorsement  proposed  in  this  SNPRM. 
the  regulatory  requirements  would  he 
reduced  in  consideration  of  the  reduced 
number  or  absence  of  passengers.  The 
proposed  endorsement  would  also 
promote  a  safer  situation  by  allowing 
the  use  of  an  inspected  vessel  in  a 
service  that  does  not  require  a  vessel  to 
be  inspected  at  all.  Prohibition  of  small 
passenger  vessels  from  operating  as 
basically  uninspected  vessels  when 
carrying  less  than  six  passengers  would 
cause  many  owners  to  drop  the 
certification  of  their  vessels,  creating  a 
potentially  less  safe  situation. 

Section  1 76.202    Permit  To  Proceed 

This  section  was  based  on  the 
provisions  of  46  U.S.C.  3313(b)(2)  and 
existing  46  CFR  176.01-27.  The  wording 
has  been  changed  to  more  accurately 
reflect  the  wording  of  46  U.S.C. 
3313(b)(2). 

Two  comments  believed  that  the  nile 
is  too  restrictive  and  that  the  Coast 
Guard  should  not  be  concerned  with  the 
vessel's  movement  when  passengers  are 
not  aboard.  The  Coast  Guard  disagrees. 
As  discussed  under  §176.114  in  this 
preamble,  the  law  requires  that  a  \essel 
be  in  compliance  with  its  COI  at  all 
times.  Therefore,  even  if  there  are  no 
passengers  aboard  a  small  passenger 
vessel,  a  vessel  must  remain  in 
compliance  with  subchapter  T.  The 
Permit  to  Proceed  basically  serves  as  a 
substitute  for  the  regular  CO!  allowing 
a  vessel  to  legally  proceed  even  though 
it  may  not  be  in  its  normally  required 
condition.  The  OCMI  will  normally 
return  the  regular  COI.  or  issue  a  new 
COI  if  necessary,  upon  completion  of 
necessary  repairs. 

Section  176.202(b)  in  the  NPRM  states 
that  a  Permit  to  Proceed  may  only  be 
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issued  after  the  CX)I  is  surrendered.  The 
Coast  Guard  is  proposing  to  revise  this 
to  state  the  permit  shall  be  issued  only 
after  the  OCMl  has  withdrawn  the  COI 
from  the  vessel.  The  word  "surrender" 
indicates  a  permanent  giving  up  of  the 
COI  whereas  the  intent  is  that  the  CXIMI 
will  only  temporarily  withdraw  the  COI 
and  replace  it  with  a  Permit  to  Proceed. 
When  an  owner  voluntarily  surrenders 
a  vessel's  COI  and  removes  the  vessel 
h-om  passenger  carrying  service,  a  full 
inspection  for  certification  must 
normally  be  conducted  in  order  for  a 
new  COI  to  be  issued.  Under  these 
circumstances  a  Permit  to  Proceed  will 
not  be  issued  to  the  vessel  since  it  is  no 
longer  considered  an  inspected  vessel. 
Paragraph  (c)  of  the  NPRM  states  that 
passengers  may  not  be  carried  when  a 
vessel  is  operated  under  a  Permit  to 
Proceed.  Neither  the  law  nor  the 
existing  regulation  contain  such  a 
specific  prohibition.  The  OCMI  must 
evaluate  each  vessel  on  a  case-by-case 
basis  to  determine  whether  it  remains 
safe  to  carry  passengers  while  operating 
under  a  Permit  to  Proceed.  This  section 
of  the  SNPRM  has  been  revised  to  let 
the  OCMI  determine  whether  or  not  the 
vessel  is  safe  to  carry  passengers  while 
operating  under  a  Permit  to  Proceed. 

Section  1 76.204    Permit  to  Carry 
Excursion  Party 

Adopted  from  existing  §  176.01-30, 
this  section  would  authorize  an  OCMI  to 
allow  a  vessel  to  carry  extra  passengers 
or  operate  beyond  the  route  on  its  ODI. 
One  comment  requested  to  know  if  the 
statement  in  the  proposed  section  that 
"The  permit  acts  as  a  temporary  one- 
time supplement  to  the  vessel's 
COI  •  •  •"  means  that  an  excursion 
permit  may  be  issued  only  once  during 
the  term  of  a  COI.  The  intent  of  the 
excursion  permit,  which  is  authorized 
by  46  U.S.C.  2113,  is  to  allow  a  vessel 
to  carry  more  passengers  than  normally 
allowed  by  its  COI  or  to  operate  outside 
the  route  permitted  by  its  COI  for  a 
limited  time  in  order  tq  participate  in 
special  events  such  as  regattas,  to  serve 
as  a  viewing  platform  for  races,  or 
otherwise  provide  passenger  service  for 
or  due  to  an  event  that  does  not  occur 
on  a  frequent  basis  and  which  will  last 
for  only  a  limited  time.  A  vessel  could 
be  issued  an  excursion  permit  more 
than  once  during  the  term  of  its  COI,  but 
an  individual  permit  may  only  be  issued 
for  a  limited  time  and  may  not  be  used 
as  a  device  to  circumvent  normal 
inspection  requirements.  Prior  to 
issuing  an  excursion  permit,  the  OCMI 
must  consider  whether  there  are  other 
inspected  vessels  already  available  to 
adequately  provide  the  services  for 
which  the  permit  is  being  requested  and 
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whether  it  \  lould  be  economically 
feasible  for  he  vessel  to  routinely  meet 
all  the  inspfction  requirements  for  the 
passenger  capacity  and  route  for  which 
the  excursipn  permit  is  being  requested. 
The  wordinb  proposed  in  the  NPRM  has 
been  changtd  to  show  that  an  exclusion 
permit  is  of|"limited  duration"  rather 
than  a  "one  time-supplement." 

Three  comments  recommended  that 
excursion  permits  not  be  issued  which 
would  allow  vessels  to  circumvent 
stability  respictions  and  structural  fire 
protection  itequirements  imposed  by 
subchapter  jr.  They  also  recommended 
that  the  existing  restrictions  on  the 
issuance  of  excursion  permits  in  the 
MSM  concerning  stability,  capacity,  and 
fire  protection  be  incorporated  into 
regulation.  The  Coast  Guard  agrees. 
Volume  II. !  ection  lO.B.  of  the  MSM 
presently  si  ates  that: 

1.  The  0(  MI  shall  not  waive  the 
applicable  i  ninimum  stabiUty  and  fire 
safety  stanc  ards  when  issuing  an 
excursion  p  ermit; 

2.  The  nu  mber  of  passengers  normally 
permitted  a  n  an  excursion  vessel  shall 
begovemee  by  46  CFR  176.01-25;  and 

3.  Vesseli  tHat  do  not  comply  with  the 
structural  f  re  protection  requirements 
of  46  CFR  1 77.10-5  shall  not  carry  more 
than  150  pa  ssengers. 

The  Coas  Guard  is  proposing  to 
incorporate  these  restrictions  in  this 
SNPRM. 


Subpart 
Permits  ani 


C-  Posting 


of  Certificates, 
Stability  Letters 


The  regu  ations  proposed  in  the 
NTRM  minpred  the  existing  regulations 
in  requiring  the  posting  of  certificates, 
permits,  anp  stability  letters.  In  order  to 
comply  witp  the  Paperwork  Reduction 
Act  of  19801  which  requires  federal 
agencies  to  peek  ways  to  reduce 
regulatory  Paperwork  burdens  placed  on 
individuals  and  other  entities,  the  Coast 
Guard  revie  wed  the  posting 
requiremen  ts  of  this  subpart  and  is 
revising  tw  >  of  its  posting  requirements. 
The  Coast  (  uard  is  proposing  to  delete 
the  require!  nent  to  post  a  Permit  to 
Proceed.  Fc  rm  CG-948,  and  a  Permit  to 
Carry  Excu!  sion  Parties,  Form  CG-949. 
The  Permit  to  Proceed  serves  as  a 
substitute  f  )r  the  COI  after  the  OCMI 
determines  that  a  major  deficiency 
requires  immediate  repairs.  The  permit 
is  intended  to  be  vaUd  only  until  a 
vessel  reacles  the  port  where  repairs 
will  be  conducted.  The  Coast  Guard  has 
determined  that  just  carrying  a  permit  in 
a  readily  available  location  is  sufficient 
and  less  burdensome  than  requiring 
posting.  LiMewise,  a  Permit  to  Carry 
Excursion  1  'arty  may  modify  the  route, 
operating  c  >oditions,  or  required 
emergency  equipment,  and  is  also 
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intended  to  be  valid  for  a  short  period. 
Posting  is  not  considered  necessary. 
Secticm  176.302  has  therefore  been 
revised  by  deleting  the  requirement  for 
the  posting  of  a  Permit  to  Proceed  or  an 
Excursion  Permit.  PCTmits  which  are 
fMjsted  would  be  considered  readily 
available. 

Consideration  was  also  given  to 
deleting  the  requirement  to  post  a 
stability  letter.  However,  due  to  the  type 
of  operations  and  the  frequent  crew 
turnover  on  small  passenger  vessels,  the 
Coast  Guard's  position  is  that  stability 
letters,  when  issued  to  small  passenger 
vessels,  should  be  posted  to  better 
ensure  the  vessel's  officers  are  aware  of 
its  contents. 

One  comment  stated  that  all  pages  of 
a  stability  letter  should  be  clearly 
visible.  The  Coast  Guard  agrees.  All 
pages  of  a  vessel's  stability  letter  contain 
vital  information  which,  if  not  visible, 
may  not  be  read  by  the  operator. 
Because  it  also  contains  important 
information,  the  vessel's  COI  is  required 
to  be  posted  by  law.  The  Coast  Guard 
has  revised  §§  176.302  and  176.306  to 
require  that  all  pages  of  a  COI  or 
stability  letter  be  clearly  visible.  It  is  the 
ovNTier  or  managing  operator's 
responsibility  to  ensure  that  the  master 
has  read  and  understands  the  provisions 
and  limitations  in  these  documents. 

Section  1 76. 402    Initial  Inspection  for 
Certification 

Paragraph  (a)  of  this  section  in  the 
NPRM  states  that  the  plans  required  by 
part  177  must  be  submitted  prior  to 
starting  construction  or  prior  to  the 
initiation  of  the  initial  inspection  of  an 
existing  vessel  being  converted  to  a 
small  passenger  vessel.  One  comment 
stated  that  to  require  the  submission  of 
plans  before  the  inspection  is  too 
restrictive.  In  most  cases  the  required 
plans  should  be  submitted  prior  to  the 
inspection.  Experience  has  shovra  that 
the  initiation  of  an  inspection  before 
plans  are  submitted  and  approved  often 
results  in  a  wasteful  use  of  the  Coast 
Guard,  owners',  and  builders'  time. 
During  initial  and  new  construction 
inspections,  vessels  are  often  found  to 
be  in  non-compliance  with 
requirements.  Initial  plan  review  may 
detect  non-compliance  before  a  vessel  is 
built  or  inspected.  However,  the  Coast 
Guard  does  agree  that  there  are 
instances  where  the  delay  of  the 
submission  of  plans  may  be  necessary  or 
beneficial.  Paragraph  (a)  has  therefore 
been  revised  so  that  the  OCMI  may 
allow  a  delay  in  plan  submittal.  Owners 
and  builders  should  realize  that  any 
construction  or  changes  made  prior  to 
actual  plan  approval  is  at  their  risk. 


Another  comment  stated  thalt  plans 
should  not  only  be  submitted  but 
approved  prior  to  initiation  of  an 
inspection.  The  Coast  Guard  agrees  that, 
ideally,  plans  should  be  approved  prior 
to  initiation  of  an  inspection.  Lack  of 
approved  plans  will  often  hinder  an 
inspector  from  conducting  an  adequate 
inspection  and  result  in  delays. 
However,  due  to  workload  and  limited 
personnel  resources,  there  is  often  a 
delay  between  submittal  and  when  the 
staff  of  the  OCMI  or  the  Marine  Safety 
Center  can  review  a  plan.  Requiring 
plan  approval  before  inspection  would, 
in  many  cases,  place  an  undue  burden 
on  an  owner.  Therefore,  the  Coast  Guard 
does  not  intend  to  normally  require  plan 
approval  before  initiation  of  an 
inspection.  However,  neither  an  initial 
inspection  will  be  completed  nor  will  a 
vessel  be  certificated  without  approved 
plans  and  the  vessel  found  to  be 
constpjcted  in  accordance  with  those 
plans.  Additionally,  certain  aspects  of 
an  inspection  may  not  be  able  to  be 
initiated  until  certain  plans  have  been 
approved.  No  change  was  made  to  the 
NPRM. 

Paragraph  (c)  of  proposed  §  176.402 
states  that  the  owner  shall  ensure  that 
a  vessel  compUes  with  applicable  laws 
and  regulations.  One  comment  stated 
that  the  owner  should  only  be  required 
to  ensure  compliance  "as  far  as  can  be 
reasonably  determined."  The  Coast 
Guard  disagrees.  The  owner  has  a 
responsibility  to  comply  with  all 
requirements  and  to  make  the  vessel 
safe  for  its  intended  route  and  service. 
The  addition  of  this  type  of  caveat 
would  diminish  the  responsibility  of  the 
owner  to  comply. 

Section  176.404    Subsequent 
Inspections  for  Certification 

This  section  of  the  NPRM  states  the 
inspection  requirements  for  renewal  of 
a  COI  and  directs  the  owTier  to  conduct 
all  tests  as  required  by  the  marine 
inspector.  One  comment  suggested  that 
the  inspector  should  only  require  those 
tests  specified  by  Subchapter  T.  The 
intention  of  this  section  is  to  require 
those  tests  and  drills  listed  in  subpart  H 
of  part  176.  However,  the  OCMI  and  the 
inspector  are  specifically  allowed  to  use 
their  judgment  in  directing  the  owner  to 
perform  other  tests,  inspections,  and 
drills.  This  section  has  been  revised  to 
specifically  include  drills  in  the 
wording. 

One  comment  stated  this  section 
should  be  revised  to  require  that,  once 
an  application  for  inspection  is  received 
and  an  inspection  is  begun,  the  existing 
COI  should  be  void.  The  Coast  Guard 
disagrees.  Under  some  circumstances, 
inspections  for  certification  can  take  2 


to  4  weeks  to  complete.  In  these 
situations,  important  lifesaving  and 
firefighting  equipment  is  usually 
examined  on  the  first  visit.  If  a  COI  has 
not  yet  expired  when  an  inspection 
t)egins  and  the  vessel  does  not  have  any 
discrepancies  which  would  invalidate 
the  COI  or  make  the  vessel  unsafe,  the 
COI  should  not  be  considered  void. 
Once  an  inspection  begins,  the  COI  for 
a  vessel  is  sometimes  removed  but  this 
is  not  necessary  in  all  cases.  Often  a 
requirement  is  issued  by  the  inspector 
which  restricts  the  route  or  conditions 
of  operation  because  of  equipment 
which  is  missing  or  expired.  Under  the 
restrictions  the  vessel  can  still  operate 
safely.  No  changes  have  been  made  to 
the  NPRM. 

Subpart  E — Reinspection 

Section  176.500    When  Required 

This  section  requires  that  the  owner 
or  managing  operator  make  the  vessel 
available  for  annual  reinspections 
within  60  days  of  the  anniversary  date 
of  the  COI  and  that  the  OCMI  be 
contacted  to  arrange  for  the 
reinspections.  One  comment  stated  that 
an  annual  deck  inspection  is  too 
frequent,  but  that  an  inspection  every 
three  years  is  not  enough.  The  comment 
recommended  a  biennial  inspection  for 
certification.  The  Coast  Guard  disagrees. 
Presently  all  small  passenger  vessels, 
depending  upon  their  length,  undergo 
either  an  annual  inspection  for 
certification  or  an  annual  reinspection. 
The  reasons  for  proposing  a  thorough 
inspection  for  certification  for  all  small 
passenger  vessels  every  three  years  are 
to  comply  with  the  intent  of  Public  Law 
96-378,  as  presently  codified  in  46 
U.S.C.  3307,  to  provide  more  uniform 
requirements  for  all  small  passenger 
vessels,  and  to  decrease  the 
administrative  burden  on  both  the 
industry  and  the  Coast  Guard.  The  Coast 
Guard  has  concluded  that  a  reinspection 
should  be  conducted  on  all  small 
passenger  vessels  at  least  annually  due 
to  the  rigorous  use  of  most  vessels. 

One  comment  stated  that  because  a 
small  passenger  vessel  may  be  laid  up 
for  long  periods,  it  should  be 
reinspected  if  it  has  not  carried 
passengers  for  a  ()eriod  exceeding  120 
days.  The  Coast  Guard  does  not  agree 
that  such  a  specific  requirement  is 
necessary.  In  addition  to  the  annual 
reinspection,  paragraph  (b)  of  this      ^ 
proposed  section  gives  the  OCMI 
authority  to  require  a  reinspection 
whenever  it  is  determined  that  one  is 
necessary,  which  could  include  the 
situation  where  a  vessel  has  been  laid 
up  for  a  long  period.  No  revisions  were 
made  to  the  NTRM. 


Section  1 76.502    Scope 

This  section  of  the  NPRM  states  that 
the  scope  of  a  reinspection  is  the  same 
as  an  inspection  for  certification  but  in 
less  detail.  Two  comments  believed  that 
paragraph  (b)  of  this  section  hmited  the 
extent  of  a  reinspection  which  a  marine 
inspector  could  conduct.  Paragraph  (a) 
of  this  section  already  states  the  extent 
of  a  reinspection  is  the  same  as  an 
inspection  for  certification,  "but  in  less 
detail  •  *  *".  Other  sections  in 
subchapter  T  already  cite  the  inspection 
authority  of  a  reinspection.  The  MSM 
details  the  normal  manner  in  which  a 
reinspection  should  be  carried  out.  In 
this  SNPRM  the  Coast  Guard  is 
proposing  to  delete  paragraph  (b). 

Section  1 76.600    Drydock  and  Internal 
Structural  Examination  Intervals 

This  section  in  the  NPRM  proposed  to 
increase  the  intervals  between  drydock 
exams.  Several  persons  specifically 
approved  of  the  general  increase  in 
intervals.  Others  had  some  specific 
concerns.  Two  comments  stated  that  the 
drydock  interval  should  actually  be 
decreased  to  12  months  citing  two 
casualties  which  may  have  been 
prevented,  the  COMET  and  the  JOAN 
LA  RIE  m.  The  Coast  Guard  disagrees 
and  believes  that  a  two  year  drydock 
interval  is  adequate  for  most  vessels.  As 
noted  in  the  NPRM.  when  the  COMET 
sank  it  did  not  have  a  valid  COI.  If  it  had 
been  under  certification,  any 
inadequacies  in  the  hull,  which  may 
have  caused  its  sinking,  would  probably 
have  been  discovered  during  routine 
inspections  and  drydock  examinations. 
There  is  no  evidence  that  the  JOAN  LA 
RDE  III  casualty  was  caused  by 
inadequacies  which  could  have  been 
discovered  only  during  a  drydock  exam. 
Section  176.802  provides  for  the 
inspection  of  all  accessible  parts  of  the 
exterior  and  interior  of  hulls  during  all 
inspections  and  reinspections.  Such 
inspections  should  normally  allow  the 
OCMI  to  determine  if  the  hull  is  in 
satisfactory  condition.  If.  during 
inspection  or  reinspection.  it  is 
determined  that  the  hull  may  not  be  in 
satisfactory  condition,  the  OCMI  has  the 
authority  under  §  176.600  (K  §  115.600) 
to  require  a  special  drydock 
examination  to  verify  the  condition  of 
the  hull.  Underway  tests  may  be 
required  during  the  inspection  or 
reinspection  that  would  also  help  prove 
the  integrity  of  the  hull. 

One  comment  requested  that  the 
drydock  interval  be  extended  to  three 
years,  while  another  recommended  that 
the  inter\'al  should  be  made  the  same  as 
passenger  vessels  under  46  CFR 
subchapter  H,  i.e.,  two  drydockings 
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every  five  years  but  not  more  than  3 
years  betwreen  drydockings.  The  Coast 
Guard  disagrees,  believing  that  there  is 
insufficient  information  available  to 
adequately  determine  whether  drydock 
examinatirai  intervals  can  be  safely 
extended  to  three  years  for  small 
passenger  vessels.  If  the  proposed  two 
year  period  is  adopted,  and  there  is 
sufficient  data  accumulated  on  the 
condition  of  the  underwater  body  of 
vessels  using  the  two  year  examination 
interval,  the  Coast  Guard  may  review 
the  issue  and  consider  further  interval 
extensions. 

One  comment  stated  that  underwater 
surveys  should  be  allowed  in  lieu  of 
drydockings  especially  in  areas  where 
there  are  no  drydock  facilities.  Due  to 
the  level  of  safety  to  which  vessels 
carrying  passengers  should  be  held,  the 
Coast  Guard's  position  is  that  the 
drydock  exam  of  small  passenger 
vessels  should  not  normally  be  waived 
or  the  exam  interval  extended.  However, 
the  Coast  Guard  realizes  that  special 
circumstances  may  necessitate 
extensions  on  a  case-by-case  basis. 
Proposed  §  176.670  would  authorize  the 
extension  of  the  drydock  interval  for 
extenuating  drciunstances. 
Equivalencies  to  drydock  exams,  such 
as  underwater  surveys,  could  also  be 
accepted  in  unusual  cases  under  the 
provisions  of  SS  175.540  or  175.550.  In 
extending  drydocking  intervals  from  18 
months  to  2  years  the  Coast  Guard  took 
into  account  disruptions  in  operating 
schedules.  A  2  year  interval  allows 
drydockings  at  the  same  time  of  year 
without  alternate  year  interruptions. 

One  comment  suggested  that  the  use 
of  the  word  "operates"  in  paragraphs 
(c)(1)  and  (c)(2)  of  the  NPRM  may  allow 
some  owners  to  circumvent  a  required 
drydocking  by  taking  a  vessel  "out  of 
service"  and  not  operating  it.  The  intent 
of  paragraph  (c)  is  to  establish  differing 
drydock  exam  intervals  based  on  the 
amount  of  time  the  underwater  body  of 
a  vessel  is  exposed  to  salt  water.  If  an 
owoier  temporarily  takes  a  vessel  out  of 
service  while  its  COI  is  still  vahd,  the 
drydock  intervals  of  this  section  remain 
valid.  To  clarify  this,  the  Coast  Guard 
has  revised  proposed  paragraph  (c)  by 
changing  the  words  "tfiat  operates  in 
salt  water"  to  "which  is  exposed  to  sah 
water." 

Paragraph  (d)  of  this  section  would 
decrease  the  drydock  interval  of  wooden 
hull  vessels  operating  in  fresh  water 
from  5  years  to  2  years.  One  comment 
objected  to  the  decreased  interval 
stating  that  wooden  vessels  operating  on 
inland  routes  are  not  exposed  to  the 
hogging  and  sagging  experienced  by 
vessels  on  oceans  routes.  The  Coast 
Guard  disagrees  and  has  retained  the 
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two  year  i  iterval  in  this  SNPRM.  There 
is  evidenc  i  that  fresh  water  accelerates 
the  deterioration  of  wood  due  to  rot,  and 
wooden  vessels  in  fresh  water  should  be 
drydocked  at  shorter  intervals  than 
metal  hul|  vessels.  Although  it  is  true 
that  inlan^  vessels  are  not  exposed  to 
hogging  aiid  sagging  as  severe  as  that  to 
which  a  seagoing  vessel  is  exposed,  it  is 
also  true  tnat  they  are  allowed  to  be 
built  to  recuced  scantlings  as  compared 
to  seagoing  vessels. 

As  a  re^It  of  the  casualty  analysis 
discussed pnder  part  180,  subpart  E  of 
this  prean  ble,  the  Coast  Guard  has 
determine  d  that  wooden  vessels  over  20 
years  old  i  ire  more  at  risk  from  hull  and 
through  h  ill  fitting  failures  than  other 
categories  of  vessels.  Tlie  Coast  Guard  is 
proposing  in  this  SNPRM  that  wooden 
vessels  ov  jr  20  years  old  be  drydocked 
every  yeai , 

Paragra  ih  (e)  of  this  section 
authorize!  the  OCMI  to  conduct  an 
internal  st  ructural  examination  or  a 
drydockit  i  when  damage  or 
deteriorat  on  to  hull  plating  or 
structural  members  is  discovered.  One 
comment  stated  that  this  authorization 
should  be  extended  to  include  when  a 
groundinf  occurs.  The  intent  of  this 
section  is  o  allow  the  OCMI  to 
satisfactorily  examine  the  vessel 
whenever  damage  or  deterioration  is 
susf)ectedj  Paragraph  (e)  is  revised  in 
this  SNPI^  to  reflect  this  intent 

One  coiiiment  requested  that 
paragraph  (g)  be  revised  to  indicate  that 
credit  may  be  given  whenever  a  vessel 
is  drydocl^  and  examined  by  a  marine 
inspector  jn  excess  of  the  minimal 
intervals  required  by  this  section.  The 
Coast  Guard  agrees  that  credit  should  be 
given  wh«feiever  a  satisfactory 
examinati  jn  is  conducted  and  believes 
that  this  ii  already  indicated  by  the  use 
oTthe  woi  is  "at  least"  before  the 
specified ;  nten-als. 

Paragra  ih  (0  of  this  section  allows  a 
vessel  on  i  foreign  voyage  which 
becomes  c  ue  for  a  drydock  examination 
during  th«  voyage  to  complete  the 
voyage  before  drydocking.  One 
comment  questioned  the  need  for  this 
clause.  Thts  paragraph  is  based  on 
Chapter  I,  jRegulation  14,  of  SOLAS 
which  all(|ws  such  a  delay  for  vessels 
which  areon  international  voyages  and 
have  valid  SOLAS  certificates.  For 
clarity,  §  i76.600(f)  (K  §  115.600(e))  has 
been  chanted  in  this  SNPRM  to  apply 
to  a  vesse|on  an  "international  voyage." 

One  comment  wanted  a  30  day  grace 
period  for  the  drydock  due  date  to  allow 
for  schedi  ling.  The  Coast  Guard 
disagrees.  fThe  NPRM  already  increases 
the  drydodd  exam  interval.  Allowing 
such  a  gra  :e  period  would  further 
extend  thq  interval.  Owners  ^ould 
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arrange  drydockings  sufficiently  in 
advance  to  avoid  exceeding  due  dates. 
If  unforeseen  problems  arise,  an 
extension  may  be  requested  under 
§  176.670. 

Section  1 76.610    Scope  of  Drydock  and 
Internal  Structural  Examinations 

This  section  describes  what  is 
inspected  during  a  drydock 
examination.  One  comment 
recommended  that  the  section  be 
revised  to  include  a  specific  statement 
that  fasteners  for  wooden  vessels  may  be 
required  to  be  pulled  for  examination. 
The  Coast  Guard  concurs  and 
consequently  has  incorporated  this 
existing  policy  into  this  section. 

Section  1 76.612    Notice  and  Plans 
Required 

Paragraph  (a)  of  this  section  in  the 
NPRM  requires  that  the  OCMI  be 
notified  whenever  the  owner  intends  to 
drydock  a  vessel  in  order  to  make 
"major  repairs  or  alterations  affecting 
the  safety  or  seaworthiness  of  a  vessel." 
One  comment  stated,  "major  repairs  or 
alterations"  should  be  defined.  The 
Coast  Guard  acknowledges  that  the  term 
"major  repairs  or  alterations"  is  subject 
to  inconsistent  interpretation  and  has 
revised  the  paragraph  to  indicate  the 
type  of  drydock  hull  repair  which 
would  require  an  owner  to  notify  the 
OCMI. 

Paragraph  (b)  of  this  section  requires 
that  whenever  a  vessel  is  drydocked 
only  for  the  purpose  of  minor  repairs  or 
maintenance,  no  report  need  be  made  to 
the  OCMI.  Two  comments  stated  that 
the  OCMI  should  be  notified  so  he  can 
determine  whether  or  not  the  repairs  are 
minor.  The  Coast  Guard  agrees  that 
whenever  damage  repairs  are  made  the 
OCMI  should  be  notified  and  is  revising 
paragraph  (b)  by  deleting  the  words 
"minor  repairs."  Other  vessel  inspection 
subchapters  also  require  that  an  owner 
notify  the  OCMI  whenever  a  vessel  is  to 
be  drydocked.  Because  of  the 
comparative  ease  of  drydocking  many 
small  passenger  vessels,  many  owners 
pull  their  vessels  out  of  the  water  for 
routine  maintenance  in  excess  of  the 
required  drydocking  intervals.  The 
Coast  Guard  does  not  deem  notification 
necessary  for  routine  maintenance  work. 

Section  176.670    Extension  of 
Examination  Intervals 

This  section  proposes  that  the 
Commandant  authorize  extensions  of 
the  required  drydock  examination 
interval.  Existing  §  176.15-l{a)  also 
authorizes  the  Commandant  to  grant 
extensions.  As  noted  in  the  MSM, 
Commandant  (G-MVI)  has  delegated  to 
OCMIs  the  authority  to  extend  d^dock 


examinations  for  up  to  one  year.  Two 
comments  stated  that  OCMIs  should 
keep  their  authority  to  grant  extensions, 
whereas  one  comment  believes 
Commandant  (G-MVl)  should  retain 
extension  authority  to  ensure  consistent 
application.  To  minimize  the 
administrative  burden,  the  Coast  Guard 
has  revised  this  section  of  this  SNPRM 
by  specifically  stating  that  the 
Commandant  may  delegate  authority  to 
grant  extensions  to  OCMIs.  The  Coast 
Guard  expects  that  with  the  increase  in 
drydock  examination  intervals,  the  need 
for  and  length  of  extensions  will 
decrease.  To  ensure  better  con.sistency 
among  inspection  zones,  the  MSM  will 
be  revised  to  include  more  specific 
guidance  on  when  extensions  may  be 
considered. 

Section  1 76. 700    Permission  for 
Repairs  and  Alterations 

This  section  of  the  NPRM  states  that 
repairs  or  aherations  to  machinery 
which  affects  the  safety  of  the  vessel 
may  not  be  made  without  the  approval 
of  the  OCMI,  and  lists  examples.  One 
comment  stated  that  "•  •  •  overhaul, 
disassembly,  or  repair  or  alterations  to 
mechanical  systems  not  limited  to  the 
main  engines,  transmissions,  generators, 
steering  gear,  pumps  and  hydraulic 

systems should  be  added  to  the 

list  of  examples.  The  Coast  Guard 
disagrees.  The  intention  of  this  section 
is  that  the  OCMI  be  made  aware  of  any 
damage,  repairs,  alterations  to,  or 
replacements  of  (other  than 
replacements  in  kind),  the  vessel's  hull 
or  essential  equipment.  It  is  not 
intended  that  the  OCMI  be  notified  of 
normal  maintenance  work  on  small 
passenger  vessels  such  as  engine 
overhauls  or  replacement  with  like 
material  due  to  normal  wear  and  tear. 
Section  178.700  has  been  revised  in  this 
SNPRM  to  clarify  the  intent  of  this 
section. 

Section  1 76. 71 0    Inspection  and 
Testing  for  Gas  Hazards 

This  section  states  that  NFPA 
publication  306,  "Control  of  Gas 
Hazards  on  Vessels."  (NFPA  306) 
should  be  used  as  a  guide  to  ensure  that 
confined  spaces  are  suitable  for  entering 
and  that  before  performing  hot  work  on 
fuel  tanks  and  related  appurtenances  a 
marine  chemist  must  certify  that  it  is 
safe  to  conduct  such  work.  Sections 
similar  to  §176.710  are  presently  in 
other  vessel  inspection  subchapters, 
except  that  the  other  subchapters 
specifically  state  that  NFPA  306  must  be 
used  as  a  guide  in  conducting  required 
inspections  prior  to  hot  work,  and  they 
do  not  specifically  address  using  it  for 
confined  space  entry. 


Three  comments  recommended 
changes  to  §  176.710  including  the 
adoption  of  Occupational  Safety  and 
Health  Standards  for  Shipyanl 
Employment  in  29  CFR  1915  for  use 
prior  to  hot  work  and  confined  space 
entry.  Because  of  the  similarities 
regarding  hot  work  and  confined  space 
entry  on  most  vessels,  incorporating  the 
standards  in  29  CFR  into  small 
passenger  vessel  regulations  would 
involve  safety  and  policy  issues  which 
affect  other  inspected  vessels. 
Consideration  will  be  given  to  such 
changes  in  the  future.  The  Coast  Guard 
is  revising  §  176.710  in  this  SNPRM  to 
read  similarly  to  corresponding  existing 
sections  in  other  vessel  inspection 
subchapters. 

Subpart  H— Material  Inspections 

This  subpart  lists  the  material 
inspections  and  tests  which  an  ovmer 
must  be  prepared  for  and  which  will 
normally  be  conducted  during  an 
inspection.  One  comment  stated  that 
"and  reinspection"  should  be  added  to 
the  phrase  "At  each  initial  inspection 
and  subsequent  inspection  for 
certification  *  •  •••  used  throughout 
the  subpart  since  the  listed  inspections 
and  tests  should  be  done  annually  with 
the  same  scope  each  time.  The  Coast 
Guard's  position  is  that  §  176.502 
adequately  discusses  conducting  a 
reinspection. 

One  comment  stated  that,  unlike 
existing  §  176.25-25(a),  under  §  176.810 
the  inspector  would  no  longer  examine 
and  test  fire  extinguishing  systems  and 
would^therefore  rely  on  the  statements 
of  the  owner.  The  comment  stated  that 
such  a  situation  could  leave  too  much 
to  interpretation.  In  fact,  sections  in 
existing  part  176.  subpart  176.25. 
Material  Inspections,  start  out"*  *  • 
the  marine  inspector  shall  examine  and 
test  *   •  •".  The  corresponding  sections 
in  proposed  part  1 76,  subpart  H  of  the 
NPRM  were  intentionally  changed  to 
read:  "*  *  •  the  owner  or  managing 
operator  shall  be  prepared  to  conduct 
tests  and  have  the  vessel  ready  for 
inspections  of  *   *  *".  The  change  was 
made  to  emphasize  that  the  burden  is  on 
the  owTier  to  have  the  vessel  in 
satisfactory  condition  and  to  conduct 
satisfactory  tests.  Section  176.404  of  the 
NTRM  also  points  this  out,  stating;  "The 
owner  or  managing  operator  shall 
conduct  all  tests  as  required  by  the 
marine  inspector,  and  make  the  vessel 
available  for  all  specific  inspections 
required  by  subpart  H  *   *   *".  Subpart 
H  lists  the  specific  tests  and  inspections 
which  will  normally  be  conducted  by 
the  owner  and  witnessed  by  the  marine 
inspector  during  an  inspeinion.  Some 
tests  may  not  need  to  be  witnessed  by 


a  marine  inspector,  such  as  portable  fire 
extinguisher  servicing  under 
§  176.810(b).  The  rule  proposed  in  the 
NPRM  has  not  been  changed. 

Historically,  the  Coast  Guard  has 
approached  commercial  vessel  safety  by 
inspection  of  vessels  and  casualty 
investigations  which  looked  for 
mechanical  breakdou-n  or  equipment 
problems.  The  Coast  Guard  looked  less 
closely  at  human  factors  and 
management  elements,  including  vessel 
and  equipment  maintenance,  training 
and  certification  of  personnel,  and 
management  of  vessel  and  company 
operations,  which  might  lead  to  a  better 
understanding  of  the  root  causes  of 
casualties. 

The  Coast  Guard  has  begun  to  focus 
efforts  on  the  human  and  management 
roles  in  marine  safety.  IMO  Resolution 
A-465,  "Management  Guidelines  for 
Safe  Ship  Operation  and  Pollution 
Prevention,"  outfines  management's 
role  in  casualty  avoidance.  It  was 
described  and  its  use  encouraged  in 
NVIC  1-90.  The  public  expects  and  the 
Coast  Guard  demands  that  all  vessels 
should  be  maintained  to  the  highest 
safety  standards,  crewed  with  personnel 
trained  and  quaUfied  to  do  their  jobs  in 
a  professional  manner,  and  managed 
proactively  and  eflectively.  What  this 
ultimately  means  is  that  owners  and 
operators  must  assume  more  of  the 
respcmsibihty  for  safe  operation  of  their 
vessels. 

Section  176.802    Hull 

Paragraphs  (b)  and  (c)  of  this  section 
state  that  a  vessel  must  be  afioat  for  that 
portion  of  an  inspection  required  by  the 
inspector  and  that,  when  required  by 
the  inspector,  a  portion  of  the 
inspection  must  be  conducted  while 
underway.  One  comment  stated  that  the 
phrase  "required  by  the  marine 
inspector"  should  be  removed  to  avoid 
inconsistencies.  The  Coast  Guard 
disagrees.  A  primary  purpose  of  this 
revision  is  to  reduce  inconsistencies 
among  inspection  zones  primarily  with 
regard  to  design,  construction,  and 
outfitting  requirements.  However,  there 
are  many  variables  during  subsequent 
inspections,  such  as  the  age  and 
condition  of  a  vessel,  which  necessitate 
that  the  inspector  be  afforded  some 
discretion  regarding  the  extent  of  the 
inspection.  Existing  Coast  Guard  policy, 
when  possible,  is  to  conduct  a  portion 
of  the  inspection  for  certification  on 
wooden  hull  vessels  while  the  vessel  is 
underway. 

Section  176.804    Machinery 

This  section  describes  machinery  and 
equipment  testing  and  inspection 
during  initial  and  subsequent 
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inspections  for  certification  of  a  vessel. 
One  comment  stated  that  the 
operational  testing  of  valves  in 
bulkheads  and  through  hull  fittings, 
required  by  paragraph  (g),  should  be 
done  during  a  drydock  exam.  The  Coast 
Guard  disagrees.  Through  hull  fittings 
and  valves  are  thoroughly  inspected 
during  each  drydock  exam.  This  section 
calls  for  an  operational  test  of  these 
valves  to  ensure  proper  working  order. 
With  reference  to  paragraph  (n),  one 
comment  stated  that  the  bilge  piunp 
should  not  be  allowed  to  pump  bilges 
when  also  being  used  for  a  fire  pump, 
and  that  separate  pumps  are  needed. 
The  Coast  Guard  agrees  a  single  pump 
should  not  be  used  to  pump  bilges  and 
charge  the  fire  main  simuhaneously. 
This  would  probably  lead  to  oily  water 
being  introduced  into  the  fire  main, 
which  could  be  dangerous,  and  produce 
low  or  no  fire  main  pressure,  depending 
on  the  piping  arrangement.  In  fact, 
§§182.520(i)  (2)  and  (3)  of  this 
subchapter  would  not  allow  this 
arrangement  Section  182.520(i)(2) 
indicates  that  two  piunps  are  required 
for  simultaneous  pressurization  of  the 
fire  main  and  operation  of  the  bilge 
pump  system.  Section  182.520(i)(3) 
requires  the  interconnected  fire  and 
bilge  systems  to  be  capable  of  being 
isolated  so  that  they  can  be  operated 
simultaneously,  using  separate  pumps. 
The  last  three  lines  of  §  176.804(h)  in 
the  NPRM  have  been  deleted. 

Section  176.810    Fire  Protection 

Three  comments  suggested  deleting 
paragraph  (a)(5),  which  states  that 
cylinders  have  to  be  tested  and 
inspected  in  accordance  with  part  147, 
§  147.60.  This  requirement  emphasizes 
that  cylinders  for  compressed  gases 
must  be  constructed,  production  tested, 
and  marked  in  accordance  with  the 
applicable  DOT  cylinder  specifications 
in  Title  49  of  the  CFR.  No  change  was 
made  to  the  NPRM. 

Three  other  comments  suggested 
deleting  the  reference  to  part  147, 
§  147.65  in  paragraph  (a)(6),  and 
recommended  the  inclusion  of  the 
actual  requirements.  The  Coast  Guard 
considered  this  suggestion,  but  is 
retaining  the  reference  to  §  147.65 
because  it  includes  hydrostatic  test 
requirements  for  flexible  connections 
and  discharge  hoses,  as  well  as 
cylinders.  Retaining  this  reference 
reduces  the  amount  of  text  for  this 
section.  No  change  was  made  to  the 
NPRM. 

A  number  of  comments  were  received 
addressing  the  requirements  of  the 
tables  in  paragraph  (b)  for  inspection, 
maintenance,  and  periodic  testing  of 
portable  fire  extinguishers.  Some 


comrtents  requested  deletion  of  Table 
176.810(b)(1)  which  specifies  the  testing 
of  poitable  fire  extinguishers,  and 
recommended  referencing  the 
maintenance  requirements  of  NFPA 
Standjard  10.  "Portable  Fire 
Extinguishers"  (NFPA  10).  Maintenance 
of  poi  table  fire  extinguishers  in 
accor  lance  with  NFPA  10  is  consistent 
with  ( ixtinguisher  industry  and 
independent  testing  laboratory  practice. 
All  O  last  Guard  approved  extinguishers 
and  a  1  shoreside  extinguishers,  other 
than  household  extinguishers,  have  a 
statement  on  their  labels  that  the 
extinguisher  is  to  be  maintained  in 
accor  lance  with  NFPA  10.  As  a  result. 
Coast  Guard  inspectors  are  using  NFPA 
iO  as  the  standard  guide  and  reference 
for  inspection  and  maintenance  of 
portal^le  fire  extinguishera.  A  review  of 
the  a{  plicable  sections  of  NFPA  10 
revea  s  the  following  extinguisher 
servi(  ing  philosophy: 

1. 1  lontnly  inspections  or  "quick 
check  s"  of  the  portable  fire 
extini  uishers  by  vessel  operator. 

2.  y  nnual  servicing  by  trained 
persons,  using  the  appropriate 
extinguisher  manufacturer's  servicing 
manuals,  the  projper  types  of  tools, 
recharge  materials,  lubricants,  and  the 
manulfactlirer's  recommended 
replacement  parts. 

3.  Hor  certain  types  of  fire 
extinguishers,  emptying  the 

extin  uishers  every  six  years  by  trained 
perso  IS  and  conducting  specific 
maini  enance  procediu«s. 

4.  (  onducting  periodic  hydrostatic 
press  ue  tests  of  rechargeable 

extin  uishers  with  the  frequency  as 
detai  sd  In  NFPA  10.  This  testing  must 
be  co:  iducted  by  persons  trained  in 
press  ire  testing  procedures  and 
safegi  [ards,  and  having  available 
suital  le  testing  equipment,  facilities, 
and  a  ipropriate  servicing  manual(s).  If 
the  St  nricing  of  DOT  cylinders  is 
requi  ed,  the  servicing  organization 
must  be  certified  by  DOT  in  accordance 
with  the  applicable  DOT  regulations. 

Aft  it  reviewing  the  comments 
recei'  ed  on  inspecting  and  maintaining 
porta  lie  fire  extinguishers,  the  Coast 
Guar*  agrees  that  portable  fire 
extin  [Uishers  should  be  inspected  and 
main  ained  in  accordance  with  NFPA 
10.  T  ible  176.810(b)(1)  has  been  deleted 
in  thi  >  SNPRM  and  paragraph  (b)  has 
been  Revised.  New  Table  176.810(b) 
addrt  sses  the  inspection  and  testing  of 
semi-  )ortable  extinguishers  as  well  as 
porta  lie  extinguishers  and  fixed 
syste;  ns. 

On  1  comment  questioned  whether  it 
was  r  ecessary  to  service  dry  chemical 
fire  e  ctinguishers  annually.  NFPA  10 
requi  -es  such  servicing,  although  this 


JMI 


does  not  mean  "recharging"  as  the 
comment  implied.  The  comment  may 
have  misunderstood  the  term 
"servicing"  to  mean  "recharging," 
rather  than  just  the  maintenance 
procedure  specified  by  NFPA  10  for  dry 
chemical  fire  extinguishers. 

One  comment  requested  clarification 
about  who  is  authorized  to  service  fire 
extinguishers.  One  comment  stated  that 
maintenance  should  only  be  performed 
by  professional  servicing  organizations, 
since  vessel  owner/operators  are  not 
qualified  to  service  extinguishers.  One 
comment  suggested  that  the  vessel's 
master  should  be  designated  as  one  of 
the  persons  authorized  to  conduct 
extinguisher  servicing.  The  Coast  Guard 
agrees,  in  principle,  that  the 
maintenance  of  currently  approved 
extinguishers  can  be  hazardous  because 
it  involves  pressurized  cylinders  and 
requires  trained  personnel  having 
specialized  equipment.  Being  the  master 
of  a  vessel  does  not  automatically 
qualify  someone  to  service  fire 
extinguishers,  nor  does  it  prohibit 
trained  or  experienced  masters  or 
crewmembers  from  doing  so.  Unless 
vessel  personnel  have  been  specifically 
trained  and  have  the  necessary 
equipment,  manufacturer's  servicing 
manuals,  and  reconunended 
replacement  parts,  maintenance  of 
extinguishers  is  best  conducted  by  a 
professional  servicing  organization. 
Most  recharging  and  hydrostatic  tiesting 
will  have  to  be  done  at  the  facility  of  a 
professional  servicing  organization.  No 
change  has  been  made  to  the  NPRM. 

Section  1 76.8 1 2    Pressure  Vessels  and 
Boilers 

Existing  requirements  in  §§  176.25-30 
and  176.25-32  give  specific 
requirements  for  pressure  vessels, 
including  a  requirement  for  internal 
examinations  of  most  pressure  vessels 
every  3  years.  Boilers  are  required  to 
undergo  the  tests  and  examinations  in 
part  61  of  subchapter  F.  The 
requirements  proposed  in  the  NPRM 
simply  referred  to  the  inspection  and 
testing  requirements  of  part  61,  subpart 
61.10  for  pressure  vessels  and  part  61, 
subpart  61.05  for  boilers.  Five 
comments  pointed  out  that  this  was 
confusing  because  subpart  61.10  refers 
to  biennial  (once  every  2  years)  internal 
examinations  for  pressure  vessels, 
instead  of  the  existing  triennial  (once 
every  3  years)  requirement.  Several 
questioned  why  3  year  intervals  were 
good  enough  for  small  passenger 
vessels,  but  only  2  year  intervals  were 
allowed  on  other  types  of  vessels.  Some 
comments  wanted  to  know  why  the 
intervals  were  being  reduced.  One 
comment  thought  the  proposal  was 


good,  because  the  pressure  vessel  test 
and  examination  requirements  should 
be  the  same  for  all  vessels. 

The  present  subchapter  F  requirement 
for  biennial  internal  examination  of 
pressure  vessels  on  most  t>pes  of  vessel 
exists,  in  part,  in  order  to  be  in 
alignment  with  their  inspection  for 
certification  and  drydocking  intervals, 
both  of  which  were  2  years  before  1987. 
In  1987  the  drydocking  interval  for  most 
vessels  was  changed  to  be  two 
drydockings  in  any  five  year  period, 
with  no  more  than  3  years  between  any 
two  examinations.  Because  it  may  be 
more  appropriate  to  inspect  and  lest 
most  machinery  on  larger  vessels  at  the 
time  of  drydocking,  the  Coast  Guard  is 
proposing  to  extend  the  pressure  vessel 
internal  examination  interval  under  a 
project  entitled  "Incorporation  of 
Amendments  to  the  International 
Convention  for  Safety  of  Life  at  Sea, 
1974"  (CGD  83-043).  An  NPRM  was 
published  in  the  Federal  Register  28 
September  1990.  A  final  rule  will  be 
published  at  a  later  date. 

Under  the  existing  regulations,  a 
triennial  internal  examination  of 
pressure  vessels  is  convenient  for  most 
small  passenger  vessels  because  it  lines 
up  with  annual  and  triennial 
inspections  for  certification,  and  18  and 
36  month  drydocking  intervals.  Under 
the  requirements  proposed  in  this 
SNPRM,  most  .small  passenger  vessels 
will  be  drydocking  every  2  years  while 
a  few  vessels  operating  in  freshwater 
will  b©  drydocking  every  5  years.  All 
vessels  will  have  to  have  an  inspection 
for  certification  every  3  years.  A 
pressure  vessel  internal  examination 
interval  of  2  yeara  would  line  up  well 
with  the  propiosed  drydocking  intervals, 
but  would  be  more  restrictive  than  that 
proposed  in  the  NPRM  for  docket  CGD 
83-043.  The  intervals  proposed  in  the 
NPRM  for  docket  CGD  83-043  also  line 
up  for  small  passenger  vessels  because 
they  would  match  the  triennial 
inspection  for  certification  interval 
proposed  in  this  SNPRM.  Owner/ 
operators  would  also  have  the  flexibihty 
to  perform  the  tests  and  inspections  at 
the  proposed  time  of  drydocking  (both 
2  and  5  years),  if  this  would  be  more 
convenient.  An  additional  advantage 
will  be  that  pressiu«  vessel  internal 
examination  intervals  for  all  vessel 
types  would  now  be  the  same.  The 
Vkording  of  §  176.812  has  not  been 
revised  in  this  SNPRM.  This  reflects  the 
Coast  Guard's  position  that  the  period 
proposed  in  the  NPRM  for  docket  CGD 
83-043  will  bo  in  effect  before  final 
rules  for  subchapter  T  are  published. 
The  Coast  Guard  does  not  consider  it 
necessary  to  repeat  the  Subchapter  F 
requirements  in  this  section. 


Section  176SW 
Certificate 


Passenger  Ship  Safety 


Paragraph  (a)  of  this  section  in  the 
NPRM  requires  that  a  vessel  which 
carries  more  than  12  passengera  on  an 
international  voyage  must  have  a  valid 
SOLAS  Passenger  Ship  Safety 
Certificate.  It  specifically  exempts  a 
vessel  on  a  voyage  between  the 
continental  United  States  and  Alaska  or 
Hawaii,  or  between  Alaska  and  Hawaii, 
from  the  requirement  for  a  SOLAS 
certificate,  although  under  the 
definition  of  "international  voyage"  in 
S  175.400  of  the  NPRM  such  a  voyage  is 
an  "international  voyage".  One 
comment  objected  to  the  proposed 
exemption  for  SOLAS  certificates  for 
such  \-essels  stating  that  vessels  on 
voyages  between  the  continental  United 
States  and  Alaska  or  Hawaii,  or  between 
Alaska  and  Hawaii,  should  be 
considered  to  be  on  international 
voyages.  The  Coast  Guard  disagrees  and 
for  the  purposes  of  this  subchapter  has 
revised  the  definition  of  "international 
voyages"  by  deleting  the  reference  to 
voyages  between  the  continental  United 
States  and  Alaska  or  Havvaii,  or  between 
Alaska  and  Hawaii,  for  the  reasons 
noted  under  the  discussion  of  comments 
on  §  175.400  in  this  preamble. 
Correspondingly,  the  references  to  such 
voyages  have  not  been  included  in 
§  176.910(a)  in  this  SNPRM. 

Section  176.910(a)  also  states  that  the 
Commandant  will  issue  SOLAS 
Passenger  Ship  Safety  Certificates. 
Commandant  (G-MVT)  will  continue  to 
issue  all  initial  SOLAS  certificates  to  a 
vessel.  Commandant  (G-MVI)  has 
recently  delegated  authority  to  OCMIs  to 
reissue  SOLAS  Passenger  Ship  Safety 
Certificates,  as  well  as  SOLAS 
Exemption  Certificates.  Whenever  any 
changes  to  the  vessel  or  its  operations 
occur  necessitating  a  change  to  the 
SOLAS  Passenger  Ship  Safety 
Certificate  or  SOLAS  Exemption 
Certificate,  such  revised  certificates 
must  bo  issued  by  Commandant  (G- 
MVI).  Both  §  176.910(a)  and 
§  176.920(d)  have  been  revised  in  this 
SNPRM  to  reflect  this  change. 

Section  1 76.932    Equivalency  for 
Voyages  to  The  Bahamas 

This  section  lists  the  criteria  for  the 
Commandant  to  determine  that  a  vessel 
complies  with  requirements  equivalent 
to  SOLAS  requirements  for  small 
passenger  vessels  operating  between  the 
Bahamas  and  Florida.  Several  comments 
were  received  questioning  the 
limitations  of  the  equivalency.  The 
United  States  accepted  the  equivalency 
under  Regulation  5,  Chapter  1.  of 
SOLAS,  the  provisions  of  which  are 


repeated  in  §  176.930.  Other 
equivalencies  to  SOLAS  would  also  be 
considered.  For  instance,  the  U.S. 
recently  accepted  another  equivalency 
by  considering  the  requirements  of 
subchapter  T  equivalent  to  SOLAS 
requirements  for  small  passenger  vessels 
which:  (1)  Do  not  proceed  more  than  20 
miles  from  land;  (2)  carry  not  more  than 
150  passengers;  (3)  have  overnight 
accommodations  for  less  than  50 
passengers;  (4)  have  inflatable  survival 
craft  for  100%  of  the  persons  on  board; 
and,  (5)  are  certificated  for  an  oceans 
route.  Because  any  equivalency  must  be 
applied  on  an  Individual,  case-by-case 
■  basis,  and  because  additional 
equivalencies  may  be  accepted  in  the 
future,  the  Coast  Guard's  position  is  thai 
it  is  best  not  to  Incorporate  the 
provisions  of  specific  equivalents  for 
small  passenger  vessels  into  regulation. 
Therefore,  proposed  §  176.932  has  been 
deleted. 

Part  177 — Coastruction  and 
Amogement 

Section  177.115    Applicability  to 
Existing  Vessels 

Several  comments  stated  that  an 
existing  vessel  must  always  be 
grandfathered  regardless  of  any  changes 
in  construction  or  arrangements  on  the 
vessel.  The  Coast  Guard  disagrees  and 
believes  that  any  significant  alteration 
or  change  in  the  design  of  the  hull  or 
superstructiue  of  a  vessel  should  be 
done  in  compliance  with  any  revised 
requirements  applicable  to  the  change. 
However,  such  a  change  would  not 
automatically  resuh  in  the  vessel  being 
considered  a  "new  vessel."  which  must 
comply  with  all  the  new  requirements 
proposed  by  this  SNPRM,  unless  the 
vessel  is  considered  to  have  undergone 
a  "major  conversion"  as  defined  in 
§175.400. 

The  last  sentence  of  this  section,  as 
proposed  in  the  IMPRM,  stated  that 
repairs  or  maintenance  conducted  on  an 
existing  vessel,  resulting  in  no  changes 
to  the  original  structure  or  arrangement 
of  the  vessel,  must  comply  with  either 
the  new  or  the  existing  regulations.  One 
comment  stated  that  this  sentence  is  too 
broad  because  it  depends  on  a  judgment 
call  by  a  marine  inspector,  presumedly 
to  determine  if  any  changes  wtre  made 
or  not,  and  this  would  result  in 
inconsistencies  of  application  of  the 
regulations  to  vessels  in  the  same  rone, 
and  to  vessels  in  different  zones.  A 
major  purpose  of  this  rulemaking  is  to 
reduce  inconsistencies  in  the 
application  of  regulations.  However,  a 
determination  as  to  whether  a  change 
has  been  made  to  the  structure  or 
arrangement  is  normally  not  difficult 


and  any  disagreements  with  an 
inspector's  decision  can  be  appealed. 

One  comment  stated  that  existing 
uncertificated  vessels  constructed  more 
than  5  years  before  being  certified  and 
which  carry  less  than  150  passengers 
should  have  to  comply  only  with  the 
proposed  regulations  in  part  177  as 
much  as  possible.  This  category  would 
include  present  uninspected  passenger 
vessels  or  bareboat  vessels  which  do  not 
have  to  comply  with  subchapter  T.  The 
Coast  Guard  disagrees.  Such  vessels 
should  generally  be  treated  as  new 
vessels.  There  are  sufficient  provisions 
in  subpart  C  of  part  177  to  allow  an 
owner  of  a  vessel  to  prove  the  structural 
soundness  of  the  vessel's  hull  by  other 
than  specific  design  criteria.  There  are 
also  sufficient  provisions  for 
equivalencies  if  an  owner  believes  the 
design  or  arrangement  of  a  vessel  is  as 
effective  as  that  required  by  part  177. 
The  structural  fire  protection 
requirements  proposed  in  this  section  of 
the  NPRM  would  apply  only  to  vessels 
proposed  in  this  SNPRM  to  be  regulated 
by  the  new  subchapter  K.  Therefore, 
they  no  longer  appear  in  part  177  of 
subchapter  T,  as  proposed  in  the 
SNPRM.  but  only  in  part  116  of 
subcliapter  K.  In  light  of  the  changes 
made  to  the  structural  fire  protection 
requirements,  the  Coast  Guard  perceives 
that  many  existing  vessels  may  want  to 
make  use  of  the  wider  range  of  materials 
allowed  for  bulkhead  and  ceiling 
linings,  carpets,  and  similar  items.  The 
increased  use  of  fire  retardant  materials, 
in  lieu  of  present  requirements  for 
noncombustibie  materials,  was  based  in 
part  on  the  increased  fire  protection  and 
detecting  requirements  in  subchapter  K. 
part  118.  Owners  which  upgrade  the 
interior  furnishings  and  finishings  of 
their  vessels,  using  the  requirements  of 
subchapter  K.  part  116.  must  also  ensure 
their  vessels  meet  the  requirements  of 
subchapter  K,  part  118. 

Section  177.202    Plans  and  Information 
Required 

Numerous  comments  stated  that  the 
additional  plans  required  by  this  section 
are  costly  and  unnecessary,  will  add  to 
plan  review  time,  and  may  require 
additional  Coast  Guard  billets  for  plan 
review.  The  comments  went  on  to  state 
the  required  information  would  result  in 
more  than  the  minimal  cost  and  effort 
discussed  in  the  preamble  of  the  NPRM 
and  the  evaluation.  The  comments 
estimated  that  engineering  costs  could 
rise  25  to  120  percent.  On  the  other 
hand,  one  comment  stated  that 
additional  "structural"  plans,  other  than 
a  "Midship  Section",  were  needed.  The 
Coast  Guard  disagrees  with  all  of  these 
comments.  The  OCMI  has  always  had. 


and  still  has,  the  authority  to  request 
that  add  tional  information  and  plans  be 
submittc  d  by  the  owner  or  builder.  Not 
allofth(  information  under  paragraph 
(a)  may  «  applicable  to  every  vessel. 
Under  paragraphs  (a)  and  (b)  the  OCMI 
determines  what  level  of  information  is 
necessai  f.  Most  of  the  new  information 
listed  in  this  section  is  already  provided 
in  plans  and  blueprints  presently 
submitte  d  to  the  Coast  Guard.  Many 
OCMIs  have  plan  review  information 
packagei  which  amplify  existing  plan 
submitli  I  requirements,  and  many  boat 
builders  have  received  letters  asking  for 
addition  il  information  before  their 
plans  ca  i  be  approved.  This  section 
more  cle  irly  specifies  the  information 
the  Coas :  Guard  wants  submitted.  The 
Coast  Gi  ard  envisions  that  this  list  will 
not  subs  antially  change  the  amount  of 
informal  on  already  required  by  most 
OCMIs.  "he  list  of  necessary 
informal  ion  does  not  require  that 
separate  plans  be  submitted  for  each 
item.  Th  ?  information  can  be  put  on  as 
few  or  ai  many  plans  deemed  necessary 
by  the  d  signer,  as  long  as  all 
informal  ion  required  by  the  OCMI  is 
provide<  . 

One  ci  mment  suggested  that 
product  on  boats  built  to  ABYC 
standarc  ;.  as  allowed  by  §§  182.130  and 
183.130  or  small  passenger  vessels  of 
not  mon  than  65  feet  in  length  carrying 
not  mon  than  12  passengers,  should  not 
have  to  \  ndergo  the  extensive  plan 
review  n  ormally  required.  A 
manufac  turer  could  demonstrate  the 
stability  of  a  vessel,  and  all  vessels  in 
that  clas^  could  then  be  accepted.  The 
Coast  Guard  agrees.  Section  177.315 
provide^  guidance  concerning  OCMI 
acceptance  and  approval  of  the 
scantlings  for  these  vessels. 

One  comment  questioned  the 
requirement  to  submit  plans  to  the 
OCMI,  n  sting  that  it  has  been  the 
practice  to  submit  plans  to  the  Marine 
Safety  C  mter  for  small  passenger 
vessels  r  lore  than  65  feet  in  length  or 
having  li  irge  passenger  capacities.  The 
procedu  e  outlined  in  the  NPRM 
requires  initial  plan  submittal  for  all 
vessels  t )  be  made  to  the  OCMI.  This 
e!isures  hat  each  OCMI  becomes  aware 
of  all  ne  v  construction  being  planned  to 
occur  in  his  or  her  zone.  The  OCMI  may 
then  aut  lorize  plan  submittal  directly  to 
the  Mari  le  Safety  Center  for  larger  small 
passeng(  r  vessels,  if  the  OCMI  desires  or 
as  Coast  Guard  policy  dictates. 

Two  0  )mments  expressed  the  concern 
that  lonj  Coast  Guard  plan  review  and 
approva  times,  due  to  a  great  increase 
in  plans  and  corresponding  greater  time 
for  revie  v,  would  delay  construction  of 
a  vessel.  One  of  the  comments 
recommi  mded  a  time  limit  for  Coast 
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Guard  plan  approval.  The  Coast  Guard 
does  not  consider  a  time  limit  necessary 
to  remedy  the  problem  of  long  plan 
review  time.  Owners,  designers,  and 
builders  should  submit  their  plans  in 
advance  of  the  construction  date. 

One  comment  thought  the  provision 
in  paragraph  (a),  concerning  submission 
of  plans  prior  to  construction,  "if 
practicable",  conflicts  with  §  176.402(a). 
The  comment  recognizes  that  plans 
should  be  submitted  before 
construction,  and  that  OCMIs  must 
continue  to  exercise  good  judgment  in 
this  matter,  as  they  have  in  the  past,  but 
states  that  plans  should  always  be 
submitted  before  construction  or 
inspection  begins.  The  Coast  Guard  does 
not  see  a  conflict.  Section  177.202(a)  has 
been  changed  by  replacing  the  phrase 
"if  practicable"  with  "unless  otherwise 
allowed  by  the  OOvlI."  The  intent  of 
paragraphs  (a)  and  (d)  of  this  section  is 
to  make  builders  realize  that 
construction  of  a  vessel  without 
approved  plans  is  at  the  builder's  and 
owTier's  risk. 

One  comment  stated  that  3  sets  of 
plans  would  be  necessary  if  the  Marine 
Safety  Center  reviews  the  plans  as 
allowed  by  paragraph  (c).  The  Coast 
Guard  agrees  because  this  would  allow 
the  Marine  Safety  Center  to  retain  a 
copy,  provide  an  approved  copy  to  the 
OCMI,  and  return  an  approved  copy  to 
the  builder/designer.  In  addition,  it  is 
current  policy  to  submit  3  copies  of  all 
documents  for  Marine  Safety  Center 
approval.  This  paragraph  has  been 
changed  to  require  submission  of  3  sets 
of  plans. 
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Plans  for  Sister 


Section  177.210 
Vessels 

Two  comments  asked  that  "sister 
vessel"  be  defined.  OCMIs  will  be  able 
to  determine  whether  any  two  vessels 
are  sister  ships  without  a  specific 
definition.  Some  factors  that  have  been 
judged  to  be  important  are:  Construction 
material,  construction  method, 
machinery  systems,  (including  type, 
number  and  size  of  main  engines) 
interior  layout,  and,  type  and  number  of 
overnight  accommodations.  Some 
differences  which  at  first  seem  minor, 
such  as  location  of  water  and  fuel  tanks, 
size  and  height  of  deckhouses  or 
bridges,  and  location  of  machinery,  may 
affect  stability  and  cause  the  vessels  to 
not  be  considered  sister  vessels.  For 
fiberglass  vessel  construction,  the  lay  up 
schedule,  and  type  of  resins  used  could 
affect  the  determination  of  whether  two 
vessels  are  sisters.  Technical  criteria  for 
the  determination  of  sister  vessels  is 
given  in  chapter  6  of  volume  IV  of  the 
MSM. 


One  comment  expressed  concern 
about  the  requirement  for  having 
approved  plans  for  a  sister  vessel  on  file 
at  the  local  OCMIs  office.  The  comment 
pointed  out  that:  (1)  The  OCMI  in  the 
zone  where  the  first  vessel  was  built 
may  not  want  to  transfer  a  set  of  prints 
from  a  new  construction  file  because  the 
plans  may  be  needed  for  future  use;  and 
(2)  owners  rarely  get  approved 
construction  plans  fi-om  the  builder.  The 
intent  of  this  section  is  that  the  OCMI 
which  will  be  inspecting  the  vessel 
while  it  is  being  built  must  have  a  set 
of  approved  plans  before  construction  is 
started.  If  the  prospective  owner  cannot 
obtain  a  set  by  transferring  or  copying 
those  on  file  at  a  Coast  Guard  office,  the 
normal  plan  approval  process  must  be 
initiated  in  accordance  with  §177.202. 

Section  1 77.300    Structural  Design 

The  proposed  rule  lists  specific 
structural  design  standards  acceptable 
for  the  construction  of  small  passenger 
vessels.  One  comment  suggested 
additional  introductory  text  to  point  out 
that  the  standards  listed  in  the  proposed 
rule  are  adequate  for  all  services.  One 
comment  noted  that  the  listed  standards 
in  the  proposed  rule  did  not  adequately 
address  inland  routes,  and 
recommended  ABS  guidance  for  vessels 
of  not  more  than  65  feet  in  length.  These 
comments  point  out  that  most  of  the 
listed  standards  are  for  unrestricted 
open  water  (i.e.,  oceans)  service. 
Owners,  operators,  or  designers  desiring 
approval  of  reduced  scantlings  for  their 
vessels  because  of  operation  on  a  less 
severe  route,  could  apply  under 
§§177.310  or  177.340. 

Four  comments  pointed  out  that  for 
protected  routes,  ABS  rules  for  inland 
service,  or  equivalent,  would  be 
satisfactory  for  the  hull  structure.  The 
Coast  Guard  agrees  that  guidance  and 
standards  are  necessary.  For  a  long  time 
Coast  Guard  policy  has  been  that  inland 
vessels  made  of  steel  should  be 
designed  to  the  ABS  Rules  for  Building 
and  Classing  Steel  Vessels  in  Service  on 
Rivers  and  Intracoastal  Waterways.  No 
problems  have  been  encountered.  The 
proposed  rule  has  been  changed  to 
include  this  standard. 

One  comment  suggested  adding  ABS 
Rules  for  Classing  Steel  Vessels  and  Del 
norske  Veritas  (DnV)  Rules  for  Classing 
of  Steel  Ships.  Two  comments  suggested 
allowing  the  use  of  DnV  Rules  for 
Classification  of  High-Speed  Light  Craft. 
The  Coast  Guard  disagrees.  Small 
passenger  vessels  are  generally  not  large 
enough  to  have  to  comply  with  the  ABS 
Rules  for  Classing  Steel  Vessels  or  the 
DnV  Rules  for  Classing  of  Steel  Ships, 
and  the  DnV  Light  Craft  Rules  have  not 
yet  been  widely  accepted  by  builders 


and  designers  in  this  country.  Any  of 
these  rules  might  be  acceptable  as 
alternative  design  criteria  for  specific 
vessels  under  proposed  §  177.340.  No 
change  was  made  to  the  NPRM. 

One  comment  suggested  adopting  a 
standard  for  wood  vessels  that  is  more 
current  than  Lloyd's,  which  the 
comment  believed  was  outdated.  The 
Coast  Guard  disagrees,  because  alternate 
and  more  recent  standards  of  a  similar 
scope  do  not  exist.  Nor  does  the  age  of 
a  standard  mean  it  is  deficient  for 
vessels  of  the  type  for  which  it  was 
written.  The  proposed  rule  has  not  been 
changed. 

Many  comments  suggested 
referencing  NVIC  11-80  on  aluminum 
crew  boat  construction,  or  even 
replacing  the  proposed  standards  for 
aluminum  vessels  with  NVIC  11-80. 
One  comment  questioned  if  NVIC  11-80 
is  considered  to  be  an  adequate  standard 
for  aluminum  small  passenger  vessels 
that  are  not  in  the  mineral  and  oil 
(M&O)  industry.  The  Coast  Guard 
accepts  the  guidelines  in  NVIC  11-80 
for  many  vessels  which  do  not  op)erate 
in  the  M&O  industry  since  structural 
standards  apply  to  general  categories  of 
hull  shapes  in  general  types  of 
environments.  There  is'no  reason  to 
change  the  engineering  standards 
provided  in  NVIC  11-60  for  application 
to  any  small  aluminum  vessel. 
Consequently,  any  hard  chine 
aluminum  planing  hull  of  moderate 
length  can  be  suitably  evaluated  with 
NVIC  11-ao.  Its  use  would  be  permitted 
under  §  175.540.  NVIC  11-80  is  not 
listed  in  the  proposed  rule  because 
NVICs  may  not  be  cited  in  the  CFR  since 
they  are  policy  documents.  No  change 
was  made  to  the  NPRM. 

One  comment  suggested  that  the 
listed  standards  be  dispensed  with  if  a 
vessel  manufacturer  proves  compliance 
with  another  industry  standard,  such  as 
ABYC,  but  noted  that  the  available 
alternatives  are  not  known.  The  Coast 
Guard  agrees  that  the  listed  standards 
are  generally  not  intended  for  small 
vessels,  and  commercial  boat  standards 
may  be  suitable.  Proposed  §  177.315 
specifically  provides  for  small  vessels. 
Sections  177.310  and  177.340,  as  well  as 
the  equivalency  provision  of  §  175.540, 
also  allow  for  alternatives  to  §177.300. 
The  proposed  rule  has  not  been 
changed. 

One  comment  stated  Lloyd's  rules  are 
inadequate  for  catamarans  and 
recommended  using  industry 
experience  to  determine  acceptable 
rules.  The  comment  also  stated  that 
Coast  Guard  use  of  the  "in-house 
immersion  of  up  to  six  feet  full  under 
water  rule"  results  in  acceptable  vessels 
being  rejected.  The  Coast  Guard  agrees 


that  Lloyd's  rules  may  not  be  adequate 
for  miiltihulls  because  composite  design 
has  gone  beyond  the  state  of  the  art  in 
structural  design  which  existed  at  the 
time  when  many  of  the  listed  standards 
were  developed.  The  Coast  Guard  is 
working  toward  setting  a  standard  for 
composite  construction  and  is  relying 
upon  industry  involvement  to  ensure 
that  any  standard  developed  is 
appropriate.  In  the  interim,  proposed 
§  177.340  on  alternate  design 
considerations  may  be  used.  The  rule 
objected  to  by  the  comment  is  no  longer 
in  use,  and  has  not  been  for  some  years. 
The  proposed  rule  has  not  been 
changed. 

One  comment  suggested  adding  a  new 
section  concerning  structural  standards 
required  for  pontoon  vessels  and 
catamarans.  Current  Coast  Guard  policy 
is  that  each  hull  of  a  muhihull  vessel 
must  meet  the  structural  standards  for  a 
monohull  of  the  same  size  and  service. 
Multihull  cross  structures  and  pontoon 
vessels  receive  special  consideration 
based  on  sound  design  and  engineering 
principles.  No  change  was  made  to  the 
NPRM. 

One  comment  stated  that  we  should 
incorporate  by  reference  the  destructive 
test  standards  of  the  American  Society 
of  Testing  and  Materials  (ASTM)  for 
testing  FRP.  The  Coast  Guard's  position 
is  that  the  specific  incorporation  of  such 
standards  into  subchapter  T  is  presently 
unnecessary.  Although  there  is 
presently  no  regulation  addressing 
destructive  tests  or  standards,  both  ABS 
and  Lloyd's  rules  for  the  structural 
design  of  FRP,  which  are  proposed  for 
incorporation  by  reference,  address  the 
need  for  destructive  testing  of  FRP  and 
refer  directly  or  indirectly  to  ASTNl 
standards.  NVIC  8-87,  entitled  'Notes 
on  Design,  Construction,  Inspection  and 
Repair  of  Fiber  Reinforced  Plastic 
Vessels,"  also  provides  guidance  on  the 
testing  of  FRP  using  ASTM  standards. 
No  change  has  been  made  to  the  NPRM. 

Section  177.370    Satisfactory  Sen  ice  cs 
a  Design  Basis 

The  rule,  as  originally  proposed, 
provided  for  the  acceptance  of 
scanthngs  found  to  be  equivalent  to 
those  on  another  vessel  of  not  more  than 
65  feet  in  length  that  has  had 
satisfactory  structural  service  for  at  least 
five  years.  It  was  adopted  ft-om  existing 
§  177.10-l(a).  As  a  substitute  for  using 
the  standards  in  §  177.300.  satisfactory 
structural  service  can  be  used  for  new 
construction  design  or  for  structural 
approval  of  existing  vessels  which  are 
desired  to  be  certificated.  This  latter 
method  has  been  used  of^en  in  the  past. 
This  section  has  been  revised  to  more 
clearly  show  that  the  vessel  in  question 
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may  itself  provide  the  evidence  of 
satisfactory  service  after  five  years  bf 
satisfactory  operation  with  no  hull  or 
internal  structural  problems. 

One  comment  said  the  term 
"approximating  the  same  size,  power, 
and  displacement"  was  too  vague.  The 
Coast  Guard  disagrees.  For  the  purpose 
of  structural  suitability  very  minor 
differences  are  generally  of  little 
consequence.  To  require  exact 
duplication  would  severely  limit  the 
scope  of  the  proposal  rule.  The  NPRM 
was  not  changed. 

One  comment  suggested  that  5  years 
is  an  insufficient  period  to  ascertain 
satisfactory  design  and  believed  that 
many  vessels,  especially  those  of  FRP 
construction,  fail  after  the  age  of  5  years. 
The  Coast  Guard  disagrees  because 
casualty  data  does  not  show  any 
instances  of  major  structural  failure  or 
loss  of  life  due  to  inadequate  design. 
The  proposed  rule  has  not  been 
changed. 

One  comment  agreed  with  the  65  foot 
length  limitation,  stating  that  the 
structural  adequacy  of  large  vessels 
should  be  determined  by  basic 
principles.  Seven  comments  suggested 
removing  the  65  foot  length  limit  for 
application  of  the  5  year  rule.  The  Coast 
Guard  agrees  that  the  limit  should  be 
removed.  Design  standards  are  available 
for  larger  vessels  and  they  are  easy  to 
use.  The  concept  should  not  be 
restricted  to  vessels  of  a  certain  size 
because  casualty  data  does  not  indicate 
that  the  lack  of  a  length  limitation  in  the 
existing  rules  is  a  major  problem.  The 
proposed  rule  has  been  changed  by 
removing  the  length  limitation. 

The  Coast  Guara  has  considered  the 
question  of  the  applicability  of  this 
section  to  vessels  which  wUl  carry  more 
than  150  passengers  or  have  overnight 
accommodations  for  more  than  49 
passengers  (I.e.,  those  vessels  proposed 
to  be  regulated  by  subchapter  K).  The 
Coast  Guard  has  determined  that, 
although  the  length  limit  for  application 
of  this  section  is  being  removed,  this 
section  is  not  appropriate  for  vessels 
carrying  such  large  numbers  of 
passengers  and  will  not  be  included  in 
subchapter  K. 

One  conunent  suggested  the 
regulations  stifled  research  and 
development  by  requiring  new  vessels 
to  be  designed  like  old  vessels,  rather 
than  encouraging  new  designs.  The 
Coast  Guard  disagrees.  Proposed 
§  177.340  allows  novel  designs  and  new 
construction  materials  resulting  from 
research  and  development  to  be 
reviewed  by  the  Marine  Safety  Center. 
The  regulations  ensure  a  minimum  level 
of  safety,  reducing  the  impact  upon 
industry  by  applying  the  least  costly 
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and  easiest  method  of  structural 
evaluation  lossible.  The  proposed  rule 
has  not  bee  i  changed. 

One  comi  nent  stated  that  it  would  be 
difficult  to  I  idequately  document  the 
area  and  £re  quency  of  operation  for 
many  recrei  ttional  vessels  and  vessels 
carrying  no :  more  than  six  passengers. 
This  lack  of  adequate  documentation 
could  resuU  in  unfair  competition 
between  vessels  buih  to  a  design 
standard  versus  those  modeled  on 
recreational  vessels.  The  Coast  Guard 
agrees  that  4ny  procedure  intended  to  be 
flexible  may  result  in  some  inequities, 
but  considers  the  requirements 
proposed  iij  the  NPRM  workable.  The 
existing  vB^sel  should  have  experienced 
the  same  ojierating  environment 
planned  foijthe  new  vessel,  and  show 
satisfactCMy  service  in  that  environment 
for  five  yea<s.  Pages  1-3  through  1-4  of 
NVIC  8-87  feive  guidance  concerning 
the  5  year  rfle,  which  can  be  applied  to 
all  vessels,  hot  just  those  of  FRP 
construction.  The  burden  is  upon  the 
designer  or  owner  to  show  the 
similarities  between  the  proposed  and 
existing  ves^ls.  The  OCMI  has  the 
responsibilty  for  determining  the 
adequacy  of  any  documentation 
submitted,  the  proposed  rule  has  not 
been  changed. 

Sertjon  17^515    Vessels  of  Not  More 
Than  65  Feht  in  Length  Carrying  Not 
More  Than  12  Passengers 

This  pro{josed  section  allows  the 
OCMI  to  approve  the  scantlings  of  a 
vessel  of  not  mwe  than  65  feet  in  length 
and  carryin*  not  more  than  12 
passengers  |f  the  builder  of  the  vessel 
can  show  tUat  the  design  and 
constructioa  of  the  vessel  is  adequate 
for  the  inteifded  service.  Four  comments 
suggested  deleting  this  proposed  rule  or 
specifying  guidance  on  adequate 
standards,  possibly  NMMA  standards. 
The  Coast  Guard  disagrees.  A  provision 
is  needed  for  small  vessels  not  of  a 
novel  desig^  which:  (1)  Due  to  their  size 
and  service  piay  not  need  to  be  built  to 
the  design  standards  of  §  177.300;  or  (2) 
lack  adequate  service  time  to  meet  the 
5  year  requifement  of  §  177.310.  No 
criteria  are  Specified  in  order  to  allow 
the  OCMI  flexibiUty  when  approving 
these  smaller  vessels.  The  Coast  Guard 
envisions  tl»at  a  designer  or  builder, 
whose  qual^ications  the  OCMI  is 
assured  of,  iiay  be  able  to  demonstrate 
the  adequac^  of  a  hull  structure  to  an 
OCMI  by  conii>arison  with:  (1)  Regional 
standards  wliich  experience  has  shown 
are  adequatt;  (2>  a  specific 
manufactur  it's  criteria  which 
experience  tas  shown  are  adequate;  or 
(3)  calculati  yas  other  than  those 
provided  fa  by  §  177.300. 


One  comment  suggested  requiring 
compliance  with  recreational  vessel 
standards  to  minimize  OCMI  discretion 
and  inconsistencies.  The  Coast  Guard  is 
not  aware  of  any  structural  standard 
which  has  been  widely  accepted  by 
recreational  boat  builders.  The  OCMI 
has  authority  to  determine  the 
appropriateness  of  a  proposed  vessel's 
structure.  The  proposed  rule  has  not 
been  changed. 

One  comment  suggested  deleting  this 
proposed  rule  because  NMMA  approval 
is  not  structurally  sufficient  for  seagoing 
vessels,  and  further  stated  the  proposed 
rule  would  effectively  allow  recreational 
vessels,  suitable  only  for  a  maximum  of 
6  passengers,  to  carry  12  passengers. 
The  Coast  Guard  is  not  aware  of  an 
NMMA  structural  standard.  Flexibility 
is  needed  to  accommodate  small 
vessels.  Under  this  section  OCMIs  may 
require  additional  evidence  of  the 
adequate  design  and  strength  of  the 
vessel.  The  proposed  rule  has  not  been 
changed. 

One  comment  suggested  removing  the 
65  foot  vessel  length  limitation  since 
good  structural  design  is  not  a  function 
of  length.  The  Coast  Guard  disagrees 
because  the  proposed  rule  is  intended  to 
minimize  the  impact  of  regulations  on 
small  vessels  for  which  structural 
standards  are  not  readily  available, 
whereas  suitable  standards  do  exist  for 
larger  vessels.  A  length  limit  is  also 
necessary  to  limit  the  inconsistency  that 
might  result  from  such  a  flexible 
requirement.  The  proposed  rule  has  not 
been  changed. 

Section  177.330    SaiUng  Vessels 

The  proposed  rule  requires  suitable 
rigging  for  sailing  vessels  and  permits 
the  OCMI  to  require  design  calculations. 
One  comment  questioned  the 
availability  of  standards.  The  Coast 
Guard  is  not  aware  of  any  existing 
suitable  standards  for  modem  rigging. 
Cooperative  efforts  with  industry  are 
underway  to  develop  a  suitable  standard 
for  sailing  school  vessels.  The  proposed 
rule  is  intended  to  ensure  that 
appropriate  consideration  is  given  by 
the  designer  to  the  adequacy  of  the 
rigging,  and  does  not  require  that  a 
particular  standard  be  met.  Routine  plan 
review  is  not  expected,  partly  due  to  the 
lack  of  suitable  design  standards.  This 
section  is  similar  to  existing  paragraphs 
(b)  and  (c)  of  part  169.  §  169.309  which 
apply  to  sailing  school  vessels.  The 
proposed  rule  has  not  been  changed. 

Section  1 77.340    Alternate  Design 
Considerations 

The  proposed  rule  provides  for  review 
of  calculations  for  designs  which  cannot 
be  properly  evaluated  witii  existing 


structural  standards  or  within  the 
framework  of  the  other  proposed  rules. 
One  commeni  suggested  permitting  the 
■first  principles"  approach  for  all  small 
passenger  vessels  to  permit  advances  in 
novel  craft.  The  Coast  Guard  agrees,  and 
anyone  desiring  to  submit  a  first 
principles  design  analysis  for  any  type 
of  vessel  may  do  so.  But  first  principles 
analysis  is  only  necessary  when  a  new 
design  or  te(.hnology  is  being  used.  The 
adoption  of  design  standards  ensures  a 
uniform  level  of  safety.  Further,  the 
Coast  Guard  does  not  have  the  resources 
to  review  first  principle  approach 
calculations  for  every  small  passenger 
vessel.  Experience  has  shown  that 
industry  and  the  Coast  Guard  benefit 
from  the  time  saved  by  using  design 
standards  rather  than  the  long  involved 
process  associated  with  first  principles. 
The  proposed  rule  has  not  been 
changed. 

One  comment  suggested  adding  "for 
initial  evaluation  and  forwarding  to 
Commandant"  at  the  end  of  this  section. 
The  Coast  Guard  agrees.  However,  it  is 
the  Marine  Safety  Center  which  has  the 
responsibility  for  evaluating  design 
calculations  based  on  first  principles, 
whereas  Commandant  (G-MTH) 
generally  performs  the  concept  review. 
In  this  SNPRM,  the  proposed  rule  has 
been  changed  to  incorporate  this 
comment. 

Subpart  D— Fire  Protection 

The  following  remarks,  which  address 
the  comments  received  on  this  subpart 
of  the  NPRM,  are  arranged  in  order  of 
the  section  numbers  proposed  in  the 
NPRM.  However,  many  of  these 
proposed  sections  which  would  have 
applied  only  to  vessels  carrying  more 
than  150  passengers  or  having  overnight 
accommodations  for  more  than  49 
passengers,  are  now  proposed  to  be 
regulated  by  subchapter  K.  Therefore, 
many  of  these  sections  no  longer  apply 
to  subchapter  T  vessels  and  do  not 
appear  in  part  177,  but  are  in  part  116 
of  subchapter  K. 

In  analyzing  the  numerous  comments, 
the  Coast  Guard  took  a  systems  analysis 
viewpoint  of  small  passenger  vessels. 
For  example,  it  is  very  difficult  to 
evaluate  requirements  for  flammability 
of  interior  finishings  and  furnishings 
without  considering  the  type  and 
amount  of  fire  detection  and 
extinguishing  systems.  It  is  important  to 
remember  relaxations  in  one  system 
might  be  made  because  of  stricter 
requirements  in  another. 

ui  order  to  make  these  requirements 
'  simpler  to  understand  and  easier  to  use, 
the  Coast  Guard  has  revised  the 
arrangement  of  the  sections  found  in 
subchapter  K  by  splitting  them  into 


more,  but  smaller,  sections  consistent 
with  subject  areas.  The  section  numbers 
for  a  subject  area  may  no  longer 
correspond  to  those  in  the  NPRM. 

Section  1 77.400    General  Arrangement 
and  Outfitting 

This  section  has  been  changed  in 
several  ways.  It  has  been  renumbered  as 
§  177.405  (K-§  116.405).  Some 
requirements  concerning  combustible 
materials,  such  as  plastic  piping,  have 
been  moved  to  this  section  because  they 
are  more  easily  associated  with 
minimizing  fire  hazards  in  construction 
and  outfitting  than  with  interior 
finishes. 

Paragraph  (c)  of  the  NPRM  has  been 
simplified  by  deleting  the  subparagraph 
which  allows  watertight  engine  boxes  as 
a  substitute  for  vaportight  bulkheads. 
Although  this  is  still  an  unobjectionable 
equivalent,  it  need  not  be  stated  in 
regulation. 

Paragraph  (0  of  the  NPRM  would 
have  required  all  waste  receptacles 
(trash  cans)  to  be  noncombustible  and 
without  openings  in  the  sides  or  bottom. 
One  comment  thought  this  requirement 
should  be  applicable  to  existing  vessels 
as  well  as  new  vessels.  One  comment 
suggested  that  noncombustible  waste 
receptacles  should  only  be  required  in 
"high  risk"  areas  such  as  engine  rooms. 
Numerous  comments  stated  that  metal 
cans  were  imsightly,  rusty,  and  hard  to 
keep  clean,  and  believed  plastic  cans 
should  be  allowed.  Combustible  trash 
cans  perform  poorly  in  a  fire.  A  typical 
scenario  involves  ignition  of  the 
receptacles  contents  by  a  discarded 
cigarette.  A  fire  in  a  noncombustible 
trash  can  may  be  contained  by  putting 
a  lid  on  top  of  it  and  smothering  the  fire. 
Combustible  trash  cans  are  easily 
breached  by  the  fire  and  this  technique 
cannot  be  used.  Combustible  trash  cans 
fail  to  contain  the  fire  once  it  is 
established  and  add  to  the  fire  load. 
They  may  also  be  tough  to  jettison 
because  of  breaching.  This  paragraph 
has  been  changed  in  this  SNPRM  so  that 
existing  vessels  must  also  meet  the 
requirement  to  have  noncombustible 
waste  receptacles.  SOLAS  approved 
noncombustible  composite  trash  cans 
are  available  for  those  who  would  hke 
to  use  them. 

Paragraph  (g)  of  the  NPRM  proposed 
to  limit  paint  thickness  on  interior 
surfaces  of  enclosed  or  partially 
enclosed  spaces  to  .075  inches  or  less. 
A  number  of  comments  objected  to  this 
requirement  and  wanted  it  deleted. 
Most  stated  that  the  requirement  would 
be  difficult  to  meet  and  difficult  to 
enforce.  The  Coast  Guard  recognizes  the 
concerns  posed  by  the  comments  and 


has  deleted  the  requirement  in  this 
SNPRM. 

Paragraph  (g)  of  the  NPRM  also 
proposed  to  prohibit  nitrocellulose 
paint,  which  is  no  longer  used  in 
standard  vessel  construction  and 
outfitting  practices.  The  specific 
prohibition  is  no  longer  necessary  and 
has  been  deleted  in  this  SNPRM. 

Paragraph  (h)  of  the  NPRM  required 
mattresses  to  comply  with  16  CFR  part 
1632,  subpart  A  (FF-4-72.10). 
Regardless  of  the  size  of  vessel, 
mattresses  must  not  contain 
polyurethane  foam.  One  comment  said 
that  this  should  only  be  applicable  to 
vessels  carrying  over  150  passengers. 
Another  agreed  that  polyurethane  foam 
should  be  restricted  from  use  in 
mattresses.  One  comment  stated  that  the 
"California  Standard"  for  smoke/ 
toxicity/ignitabihty  should  be  cited. 
Another  comment  said  that  "toxic  when 
burning"  foam  should  be  banned  from 
vessels  carrying  less  than  150 
passengers.  Polyurethane  foam  is  a 
notoriously  poor  fire  performer.  The 
Coast  Guard  is  proposing  to  retain  the 
requirement  that  prohibits  polyurethane 
foam  from  use  in  mattresses  and  has 
redesignated  this  requirement  as 

Earagraph  (g)  in  this  SNPRM.  It  should 
B  noted  that  this  material  is  banned 
bom  use  in  public  buildings  in  the  U.K. 
and  France.  Upholstered  furniture  and 
furnishings  are  often  padded  with  this 
type  of  foam.  Because  furniture  and 
furnishings  are  a  primary  fuel  source  in 
most  fires,  polyurethane  foam  would 
not  be  allowed  in  furniture  or 
furnishings  under  paragraph  (h)  of  this 
SNPRM.  This  is  consistent  with  the 
Coast  Guard's  position  on  material  used 
in  mattresses.  The  California  Bureau  of 
Home  Furnishings  requirements  are  not 
incorporated  into  the  SNPRM  to  prevent 
undue  difficulty  in  obtaining  mattresses 
or  other  items  made  of  polyurethane 
foam  in  areas  where  furnishings  for  the 
California  market  are  not  available. 

Section  177. 420    Structural  Fire 
Protection  for  Vessels  Carrying  Not  Mere 
Than  150  Passengers  or  With  Overnight 
Accommodations  for  Not  More  Than  49 
Passengers 

The  NPRM  proposed  to  require  that 
the  resin  used  on  FRP  vessels  have  an 
ASTM  E-84  flame  spread  rating  of  not 
more  than  100.  and  that  surfaces  within 
3  feet  of  cooking  areas  have  a  flame 
spread  rating  of  not  more  than  75.  Most 
comments,  including  those  from 
builders,  architects,  ABYC,  and  NMM.^ 
objected  to  the  use  of  fire  retardant 
resins,  primarily  citing  cost  and  lay  up 
difliculties.  Two  comments 
recommended  incorporating  the 
equivalency  criteria  contained  in  NVIC 


8-87,  but  also  recommended  retaining 
the  requirement  for  MIL-21607  resin. 
As  a  matter  of  policy,  the  Coast  Guard 
has  allowed  the  use  of  general  purpose 
resins  (NVIC  8-87  as  amended  by  G- 
MVl  letter  16703/46  CFR  177.10-5 
dated  21  September  89)  provided  that  a 
number  of  additional  measures  are 
taken  to  ensure  a  comparable  level  of 
fire  safiety.  This  is  the  basis  for  the 
revision  to  the  NPRM.  Resin  with  an 
ASTM  E-84  flame  spread  rating  of  100 
is  available  and  is  not  hard  to  find. 
Although  smaller  fiberglass  shops 
generally  don't  carry  it.  this  resin  is 
available  from  larger  suppliers.  Resins 
with  an  ASTM  E-84  flame  spread  of  100 
or  less  costs  50-60  percent  more  than 
general  purpose  resins.  This  SNPRM 
proposes  to  allow  general  purpose  resin 
to  be  used  provided  that  the  additional 
requirements  and  restrictions  previously 
found  in  NVIC  8-87  are  met  This  will 
effectively  provide  industry  an  option  of 
either  meeting  the  fire  retardant  resin 
requirements  or  the  equivalency  criteria. 

A  recent  Commandant  decision 
concerned  the  use  of  general  purpose 
FRP  resin  alone,  or  of  a  thin  layer  of 
FRP  layed  up  using  general  purpose 
resin,  as  an  interior  coating  or  paint  on 
a  wooden  vessel.  Use  of  FRP  resin  or  a 
thin  FRP  layer  as  an  interior  paint  or 
Hnish  on  vessels  constructed  of  wood  or 
other  non-fire  retardant  material  (except 
FRP)  is  acceptable  as  long  as  it  is  for 
non-structural  purposes.  In  this 
particular  case,  the  Commandant 
determined  that  the  maximum  thickness 
of  the  general  purpose  FRP  should  not 
be  thicker  than  .075  inches,  based  on 
present  interior  finish  requirements  and 
the  flammability  of  general  purpose 
resin.  Essentially,  the  Coast  Guard 
believes  there  is  no  reason  for  an 
interior  finish  this  flammable  to  be 
thicker  than  .075  inches.  Interior  FRP 
coats  on  vessels  constructed  of  FRP 
would  be  required  to  meet  §§  177.410(c) 
and  (d)  of  this  SNPRM. 

Three  comments  objected  to  the 
requirement  that  surfaces  within  3  fieet 
of  cooking  appliances  have  an  ASTM  E- 
84  flame  spread  rating  of  not  more  than 
75.  This  requirement  remains  because 
cooking  and  heating  appliances  are  the 
second  most  common  ignition  source  of 
small  passenger  vessel  fires.  In  the  event 
that  surfaces  within  3  feet  consist  of  a 
laminate  facing  and  backing  material 
such  as  plywood,  only  the  laminate 
facing  must  meet  the  flame  spread 
requirement  when  subjected  to  the 
ASTM  E-84  test.  There  are  laminate 
facings  which  meet  this  requirement 
Stainless  steel,  other  sheet  metal 
surfacing,  or  otb«r  noncombuatible 
material  would  also  be  satisfactory. 
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Section    77.430    Fire  Control 
Boundcu  ie&for  Vessek  Carrying  More 
Than  15)  Passengers 

This  s  iction  has  been  moved  to 
subchapter  K.  §  116.415.  The  NPRM 
would  htve  required  the  hull,  structural 
bulkheads,  columns,  stanchions, 
superstiiictures,  and  deckhouses  to  be 
composM  of  "steel  or  equivalent 
material)"  Three  comments  believed 
that  the  NPRM  stated  that  vessels  could 
only  be  built  of  steel,  not  aluminum. 
These  concerns  are  unfounded.  Under 
the  definition  of  "steel  or  equivalent 
material"  found  in  proposed  §  175.400, 
aluminiin  construction  is  allowed. 
When  aluminum  is  used,  it  is  subject  to 
additioml  insulation  requirements  in 
order  to  improve  its  fire  performance  so 
that  it  becomes  comparable  to  that  of 
steel.  Aluminum  inherently  has  a  much 
lower  file  resistance  since  it  loses 
approxifiately  half  its  strength  at  a 
temperature  of  400  degrees  F.  Steel,  on 
the  other  hand,  must  be  heated  to  1100 
degrees  F  befcffe  losing  half  of  its 
strength,  Therefore,  an  aluminum 
structure  must  be  insulated  in  order  to 
achieve  only  an  A-0  classification. 

Fire  endurance  requirements  for 
bulkheads  and  decks  were  proposed  in 
Tables  1|^7.430  (c)  and  (d)  of  the  NPRM. 
Two  coi  unents  expressed  concern  that 
althougl  these  tables  are  economically 
suitable  for  steel  construction,  they  are 
too  cost  y  for  aluminum  construction. 
One  of  t  le  comments  proposed  ■ 
separate!  set  of  tables  for  aluminum 
vessels  that  up^wled  deck  and 
bulkhead  fire  endurance  requirements 
in  many  locations  but  also  reduced  A- 
Qass  strticture  to  C-Class  in  others.  This 
resulted  from  a  proposed  substitution  of 
uninsuL  ted  aluminum  (C-Class)  for 
uninsuli  ted  steel  (A-Class).  The  Coast 
Guard's  intention,  by  having  only  one 
set  of  bu  Ikhead  and  deck  classification 
tables,  v  as  to  assure  a  uniform  measure 
of  structural  fire  integrity  for  all 
passenger  vessels  subject  to  this  subpart, 
regardless  of  the  constroction  material 
or  type.  Adopting  a  different  set  of 
tables  f(»  different  construction  types 
would  defeat  this  purpose  and  would 
lead  to  Gonfusion  during  design  and 
construstion. 

Guidelines  explaining  how  to  insulate 
alumini4m  are  found  in  NVIC  6-80  and 
in  the  Society  of  Naval  Architects  and 
Marine  Engineers  (SNAME)  Technical 
and  Research  (T&R)  Bulletin  2-21. 
which  \i  referenced  by  NVIC  6-80.  Two 
comments  suggested  that  SNAME  T&R 
Bulletin)  2-21  be  used  to  determine  tbe 
insulatii  m  requirements  for  aluminum 
structur  t.  In  fact,  for  many  years  these 
docuraa  its  have  been  used  by  designers 
to  succe  isfiiUy  meet  structural  fire 
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protection  insulation  requirements.  The 
basis  of  SNAME  T&R  Bulfetin  2-21  is 
full  scale  fire  testing,  which  was  done 
at  the  National  Institute  for  Standards 
and  Technology.  These  full  scafe  tests 
est^lished  what  amount  of  insulation 
was  necessary  for  aluminum  to  achieve 
equivalence  to  A-O,  A-30,  and  A-60 
steel  fire  resistance.  The  SNAME 
Bulletin  outHnes  two  separate  and 
acceptable  methods  of  determining 
acceptable  insulation  arrangements  for 
aluminum  decks  and  bulkheads.  The 
first  method  is  prescriptive  in  that  an 
insulation  thickness  is  specified  that 
will  bring  the  bulkhead  or  deck 
classification  up  to  that  required  by 
regulation.  Four  ccHnments 
recommended  that  insulation 
requirements  be  based  on  the  fire  load 
of  the  subject  space.  This  is,  in  fact,  the 
second  approach  allowed  by  the 
SNAME  T&R  Bulletin.  In  spaces  where 
the  fire  load  is  low  (less  than  .5  pounds 
per  square  foot),  iminsulated  aluminum 
structure  is  allowed.  Therefore, 
uninsulated  aluminum  (C-Class)  may  be 
used  where  uninsulated  steel  (A-Class) 
is  currently  required,  provided  that  the 
fire  load  is  less  than  .5  pounds  per 
square  foot.  Further  relief  is  found  in 
NVIC  6-80,  which  allows  the  use  of 
uninsulated  aluminum  bulkheads  and 
decks  in  locations  that  separate  water 
tanks,  ballast  tanks,  and  voids  from 
open  deck  areas.  Additionally, 
aluminum  weather  decks  need  not  be 
insulated  per  NVIC  6-80. 

Subparagraph  (b)(5)  of  this  section 
allows  main  Irarizontal  zones  (MHZs), 
instead  of  main  vertical  zones  (MVZs), 
for  vehicle  decks  on  vehicle  ferries.  One 
comment  recommended  a  wrording 
change  stating  that  vehicle  decks  on 
ferries  must  be  subdivided,  where 
MVZ's  are  impractical  MHZ's  may  be 
used.  The  Coast  Guard  agrees  and  has 
clarified  this  in  this  SNPRM. 

Paragraph  (c)  of  the  NPRM  outlines 
fire  ratings  for  bulkheads  and  decks, 
such  as  A-60,  A-15,  or  B-15.  Two 
comments  were  concerned  that  a  space 
with  an  emergency  generator  could  be 
separated  from  a  control  space  by  only 
B-0  bulkheads  because  the  definition  of 
control  space  includes  those  spaces  that 
contain  an  emergency  source  of  jjower. 
The  Coast  Guard  agrees  this  could  be  a 
problem.  In  this  SNPRM,  the  definitions 
of  "control  space"  and  "machinery 
space"  have  been  modified  to  include  a 
space  with  electrical  generators  under 
the  category  of  a  machinery  space. 

Section  1 77.432    Fire  Load  and 
Outfitting  on  Vessels  Carrying  More 
Than  150  Passengers 

This  section  of  die  NPRM  which 
outlines  the  requirements  for  fire  load 


calculations,  has  been  moved  to 
subchapter  K,  §§  116.422,  .423,  .425, 
and  .427.  In  order  to  simplify  finish  and 
furnishing  material  and  fire  load 
requirements,  the  Coast  Guard  has 
broken  this  section  of  the  NRPM  into  a 
number  of  smaller  sections.  In  this 
preamble,  the  requirements  will  be 
referred  to  by  the  section  and  paragraph 
number  used  in  the  NPRM. 

Five  comments  believed  that 
materials  included  in  fire  load 
calculations  required  by  paragraph  (b) 
should  not  be  subject  to  Uie  flame 
spread  and  smoke  generation 
requirements  of  paragraph  (c).  Some 
comments  stated  their  concerns  in  a 
slightly  different  manner  by  saying  that 
materials  with  low  flame  spread  and 
smoke  generation  properties  shouldn't 
be  included  in  the  fire  load  calculation. 
One  comment  stated  that  all 
combustibles  should  be  included  in  the 
fire  load  calculation,  including  items 
such  as  cable  insulation  and  light 
diffusers.  One  comment  wanted  to  know 
how  the  maximum  fire  loads  were 
determined. 

From  the  comments  received,  it  is 
apparent  that  there  is  wide  spread 
misunderstanding  regarding  the 
definition  of  fire  load  and  the  role  of 
low  flame  spread,  low  smoke  generation 
materials.  Fire  load  is  an  important 
measure  of  a  potential  fire's  duration 
and  intensity.  This  has  direct  impact  on 
structural  integrity  because  the  longer  a 
structure  is  exposed  to  a  fire,  the  more 
it  will  heat  up,  resuhing  in  a  loss  of 
rigidity.  Thus,  there  is  a  need  to  control 
the  fire  load  as  well  as  to  insulate  the 
structure  itself.  Fire  load  calculations 
must  contain  all  combustibles  in  a 
space;  in  other  words,  everything  that 
will  bum.  The  concept  of  limiting  the 
amount  of  combustible  material  used  in 
construction  is  inconsistent  with 
exempting  low  flame  spread,  low 
smoke-generating  materials  from  the  fire 
load.  These  materials  may  be  less 
hazardous  than  others  but  they  are  still 
combustible  and  will  add  to  the 
duration  and  intensity  of  a  potential 
fire.  They  must,  therefore,  be  included 
in  the  fire  load  calculation. 

Limiting  flame  spread  and  smoke 
production  are  separate  fire  protection 
principles  that  have  important  life 
safety  implications.  Rapidly  propagating 
flames  or  high  smoke  production  rates 
pose  serious  threats  to  effective  egress 
and  human  life.  Therefore,  the  concept 
posed  by  some  comments  of  allowing 
any  and  all  types  of  construction 
materials  in  a  space  so  long  as  they  are 
included  in  a  fire  load  calculation  is 
also  inappropriate.  The  break  points  in 
the  NPRM.  of  3  pounds  per  square  foot 
and  6  pounds  per  square  foot  for  the  fire 


load  of  low  and  high  risk 
accommodation  spaces,  respectively, 
were  chosen  from  a  comparison  with 
fire  loads  in  similar  shoreside 
occupancies.  The  NPRM  proposal  to 
designate  accommodation  spaces  as 
either  high  risk  or  low  risk,  based  on  the 
fire  load,  has  not  been  used  in  this 
SNPRM.  This  was  done  to  simphfy 
design  and  construction  requirements, 
and  to  maintain  a  uniform  measure  of 
structural  fire  protection  on  all  small 
passenger  vessels  to  which  this  subpart 
applies.  Accommodation  spaces 
designated  as  high  and  low  risk  in  the 
NPRM  (Type  4  &  5  spaces)  are  now 
designated  solely  as  accommodation 
spaces  (SNPRM  Type  4).  Tables  177.430 
(c)  and  (d),  now  Tables  116.415(b)  and 
(c),  have  been  revised  to  reflect  this.  The 
tables  in  the  SNPRM  are  based  on  those 
from  the  NPRM,  using  high  risk 
accommodation  space  (NPRM  Type  4) 
requirements,  vice  low  risk 
accommodation  (NPRM  Type  5) 
requirements,  to  provide  a  greater 
measure  of  protection  at  the  minimal 
expense  of  an  additional  1/2"  to  1"  of 
thermal  insulation.  The  only  proposed 
exception  involves  bulkheads  separating 
adjacent  accommodation  spaces 
(SNPRM  Type  4)  which  were  required 
to  be  rated  A-15  in  the  NPRM  but  have 
been  revised  to  B-15  in  this  SNPRM. 
This  simplifies  construction  and  is 
consistent  with  the  requirements  for 
large  passenger  vessels.  In  addition,  the 
maximum  fire  load  for  all 
accommodation  spaces  (SNPRM  Type  4) 
has  been  established  as  7.5  pounds  per 
square  foot  of  deck  area,  consistent  with 
longstanding  Coast  Guard  policy  found 
in  NVIC  6-80. 

The  Coast  Guard  thinks  that  as  a 
result  of  the  fire  detection  and 
extinguishing  systems  which  will  be 
installed  on  these  vessels,  and  the 
reduced  use  of  combustible  materials, 
fire  load  calculations  will  not  be 
necessary  for  most  vessels  which  will  be 
built.  Therefore,  fire  load  calculations 
will  not  be  required  imless  the 
cognizant  OCMI  determines  that  the  fire 
load  being  put  into  the  vessel  is  large 
enough  to  warrant  them.  Under  new 
§  116.427,  the  cognizant  OCMI  can 
require  fire  load  calculations  at  any 
point  in  a  vessel's  life  span  if  it  is 
determined  that  fire  load  growth  has 
occurred  to  the  point  that  the  actual  fire 
equivalent  mass  must  be  increased  by  a 
ratio  of  the  heat  of  combustion  of  the 
material  divided  by  the  heat  of 
combustion  of  wood.  The  explanation  of 
fire  load  calculations  in  $  114.400(b)(3) 
has  also  been  revised  to  clearly  indicate 
that  it  includes  all  combustibles 
including  items  sudi  as  li^t  diffusers 


and  cable  insulation.  The  confusing 
wording  in  §  177.432(c)  of  the  NPRM, 
which  includes  low  flame  spread 
materials  in  calculation  of  fire  loads  for 
some  spaces  but  not  in  others,  has  been 
revised  so  that  all  combustibles  are 
included. 

One  comment  stated  that  a  structural 
fire  protection  plan  should  be  carried 
onboard  each  vessel.  The  Coast  Guard 
agrees.  A  new  §  116.530  has  been  added 
requiring  subchapter  K  vessels  to  have 
a  Fire  Control  Plan  posted. 

Paragraph  (c)  of  the  NPRM  prescribes 
allowable  flame  spread  and  smoke 
generation  characteristics  for  ceilings, 
interior  finishings,  and  deck  coverings. 
Numerous  comments  requested  that 
materials  acceptable  for  shoreside  use  in 
similar  occupancies  be  accepted  for  use 
on  small  passenger  vessels,  and 
recommended  the  approval  of  NFPA 
101  Class  A  interior  finishes.  Class  A 
interior  finishes  are  considered 
inappropriate  for  use  because  they  have 
smoke  developed  ratings  that  are  45 
times  greater  than  those  that  would  have 
been  permitted  by  the  NPRM.  Smoke  is 
the  primary  hazard  in  most  fires.  While 
these  materials  are  routinely  used  in 
shoreside  installaticMis,  those  shoreside 
installations  must  also  be  fitted  with 
automatic  sprinkler  systems.  This 
balances  the  increased  hazard  posed  by 
Class  A  interior  finishes.  The  Coast 
Guard  has  historically  taken  the 
approach  that  the  best  method  of 
preventing  the  spread  of  fire  is  by 
limiting  the  amount  of  combustibles 
used  in  construction.  Internationally, 
other  countries  have  permitted  higher 
amounts  of  combustible  material  when 
automatic  sprinklers  are  also  fitted. 
However,  the  U.S.-adopted  philosophy 
of  limiting  combustibles  is  now  the 
required  method  of  construction  for  new 
vessels  worldwide. 

Combustible  acoustical  materials  that 
are  listed  by  Underwriters  Laboratories 
and  have  an  ASTM  E-84  or  UL  723 
flame  spread  rating  of  not  more  than  20 
and  a  smoke  developed  rating  of  not 
more  than  10  were  proposed  by  the 
NPRM  for  use  in  ceilings.  The  Coast 
Guard  has  found  that  more  than  40%  of 
UL  listed  ceiling  tiles  meet  the  proposed 
criteria,  and  can  be  available  from  a 
number  of  manufacturers  (including 
Armstrong,  Celotex  and  USG  Interiors) 
within  7  days.  The  Coast  Guard  has  also 
found  that  more  than  50%  of  the  UL 
listed  interior  finishes  meet  the  criteria 
proposed  in  the  NPRM  and  are  readily 
available  from  several  manufacturers 
(including  Sherwin  Williams  and 
Glidden)  through  sources  such  as 
commercial  building  suppliers. 
Therefore,  the  original  requirements  of 
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the  NPRM  have  been  retained  in  this 
SNPRM. 

Many  of  these  products  may  simply 
be  labeled  as  Qass  A  materials  (because 
they  have  an  ASTM  E-84  flame  spread 
rating  of  less  than  25  and  smoke 
developed  rating  of  less  than  450) 
without  specific  rating  information. 
Specific  ratings  can  be  obtained  from 
product  data  sheets  on  hand  with  the 
distributors. 

There  is  also  some  apparent  confusion 
concerning  use  of  Coast  Guard  approved 
materials.  Neither  the  NPRM  ncr  this 
SNPRM  require  Coast  Guard  approved 
materials  to  be  u.sed  for  acoustic  ceilings 
or  interior  finishes,  although  Coast 
Guard  approved  materials  are  certainly 
acceptable.  Materials  which  are  used 
need  only  meet  the  test  and  thickness 
requirements  of  this  section. 

One  comment  indicated  that  requiring 
interior  finishes  to  have  ASTM  E-84  or 
UL  723  flame  spread  and  smoke 
developed  ratings  of  not  more  than  20 
and  10,  respectively,  was  sufficient  and 
that  limiting  the  thickness  to  .075 
inches  was  redundant.  The  Coast  Guard 
disagrees.  It  is  important  to  limit  the 
amount  of  fuel  that  is  mounted 
vertically,  such  as  on  bulkheads, 
because  burning  is  much  more  vigorous 
and  flame  spread  is  much  greater  on 
materials  that  are  mounted  in  the 
vertical  orientation.  The  requirement 
has  been  retained. 

As  discussed  previously,  the  .075 
inch  thickness  limit  for  paint  has  been 
removed.  It  is  important  to  note  that, 
although  the  defmition  of  "interior 
finish"  in  §  175.400  (K  §  1 14.400)  of  this 
SNPRM  could  be  interpreted  to  include 
paint,  it  is  not  intended  to  do  so.  The 
definition  specifically  states  this.  If  an 
OCMI  determines  that  the 
characteristics  (including  flammability) 
of  a  paint  or  any  other  interior  finish  are 
hazardous  to  the  safety  of  the  crew, 
passengers,  or  vessel,  the  OCMI  may 
limit  or  completely  rule  out  the  use  of 
such  materials. 

Two  comments  believed  carpet 
should  be  allowed  on  bulkheads.  The 
Coast  Guard  disagrees.  Carpets  bum 
much  more  vigorously  in  the  vertical 
orientation  resulting  in  greater  flame 
spread.  Also,  the  combustibility  rating 
of  carpets  has  been  decreased  as 
discussed  below.  The  NPRM  has  not 
been  changed. 

With  reference  to  paragraph  (e)  of  the 
NPRM,  fire  protection  requirements  for 
nonmetallic  pipe  in  a  concealed  space 
within  a  control  space,  accommodation 
space,  or  service  space  have  also  been 
added  to  this  SNPRM.  The  Coast 
Guard's  position  is  that  limited 
quantities  of  nonmetallic  pipe  should  be 
allowed  for  sanitary  service,  beverage 
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service,  pi  itable  water,  and  other  non- 
vital  non-  lammable  services  to  facilitate 
commerci  il  construction  practices. 
Lim.ited  q  lantities  of  such  piping  pose 
a  similar  ]  roblem  as  electric  cable 
insulation  in  concealed  spaces. 
Therefore  nonmetallic  pipe  must  have 
a  flame  sp  read  rating  of  not  more  than 
20  and  ^  s  noke  developed  rating  of  not 
more  thar  50  when  water  filled  or  20 
and  130,  i  jspectively,  when  dry,  when 
tested  in  £  ctordance  with  ASTM  E-84 
or  UL  723  Suppliers  and  manufacturers 
have  indi(  ated  that  nonmetallic  pipe 
meeting  tl  is  criteria  is  commercially 
available. 

Paragra  )h  (0  of  the  NPRM  allowed 
combustil  le  insulation  in  a  very  limited 
number  o  locations.  This  has  been 
revised  in  this  SNPRM  to  further  limit 
the  locati(  ns  where  combustible 
insulaticr  can  be  used.  This  is 
appropria  e  due  to  the  larger  number  of 
people  at  isk  on  passenger  carrying 
vessels. 

Paragra  )h  (g)  of  the  NPRM  prescribes 
allowable  flame  spread  and  smoke 
generatioi  i  characteristics  for  deck  ' 
coverings  Numerous  comments  want 
carpet  ma  erials  that  are  acceptable  for 
shoreside  use  in  similar  occupancies  to 
be  accept!  d  for  use  on  small  passenger 
vessels,  aj  id  recommended  the  approval 
of  Class  I  leek  coverings  (defined  in 
NFPA  lO:  as  being  able  to  withstand  a 
critical  ra  liant  flux  of  not  less  than  .43 
watts  per  iquaie  centimeter).  The  Coast 
Guard  has  revised  this  SNPRM  so  that 
Class  1  CO  rerings  would  be  allowed  in 
all  spaces 

One  coi  iment  believed  carpets  should 
not  be  alli  iwed  in  machinery  spaces. 
The  Coast  Guard  agrees  and  is 
proposing  in  this  SNPRM  to  extend  this 
requirem<  nt  to  high  risk  service  spaces. 
Carpet  re<  dily  absorbs  flammable  and 
combust!  le  liquids  and  then  acts  as  a 
wick  to  pi  omote  burning,  posing  serious 
flame  spr  ad  problems. 

Paragra  )h  (h)  of  the  NPRM 
establishe  i  flame  spread  ratings  for  the 
exposed  s  jrfaces  of  case  furniture  as 
well  as  fii9  resistance  requirements  for 
upholster  i,  draperies,  and  curtains.  One 
comment  stated  that  it  is  difficult  to  find 
case  fum!  lure  surfacing  materials  with 
an  ASTM  E-84  flame  spread  rating  of 
less  than  lOO.  The  Coast  Guard 
disagrees,  Plenty  of  surfacing  materials 
including  most  typies  of  wood  meet  the 
flame  spr  ad  requirement.  The 
reouiremi  nt  has  been  retained  in  this 
SNPRM. 

Anothe  ■  comment  stated  that 
freestand  ng  furniture  should  be 
allowed  v  ithout  limit  since  it  can  be 
thrown  o'  erboard  in  the  event  of  a  fire. 
The  Coasi  Guard  disagrees  because  such 


actions  are  impractical  during  fire 
situations. 

Consistent  with  the  approach  taken 
on  mattresses,  a  new  §  177.405(g)  (K  . 
§  116.405(j))  has  been  added  which 
would  prohibit  polyurethane  from  being 
used  in  furniture  and  furnishings. 

Sectiom  77.434    Windows  and 
Airports  in  Fire  Control  Boundaries  on 
Vessels  Carrying  More  Than  150 
Passengers 

The  comments  received  on  this 
section,  now  found  in  subchapter  K 
§  116.433,  were  mostly  minor  in  nature 
A  couple  of  comments  did  not 
understand  the  reason  paragraph  (c) 
limits  the  base  of  windows  in  bulkheads 
adjoining  passageways  to  36  inches 
above  the  deck.  Limiting  window  bases 
from  being  less  than  36  inches  above  the 
deck  is  applicable  only  to  bulkheads    • 
adjacent  to  passageways.  The  primary 
purpose  for  this  is  to  keep  people  from 
tripping  over  window  frames  or  lower 
support  structures  for  the  glass,  or 
falling  through  the  windows 
themselves,  during  an  emergency.  An 
alternative  to  this  requirement  has  been 
proposed  in  this  SNPRM.  It  omits  the 
36"  limitation  when  the  passageway  is 
fitted  with  storm  rails  that  are 
structurally  independent  of  the  glass. 

Other  comments  objected  to  the 
requirement  in  paragraph  (d)  for  steel  or 
equivalent  window  and  airport  frames 
in  A-CIass  bulkheads.  Steel  or 
equivalent  frames  are  required  in  all 
interior  and  exterior  A-Class  divisions 
consistent  with  the  definition  of  A-Qass 
division  which  requires  barriers  to  be  of 
steel  or  equivalent  material.  Aluminum 
structures  must  be  thermally  insulated 
to  meet  this  requirement.  Aluminum 
frames  are  allowed  provided  that  they 
adequately  retain  the  glass.  Therefore, 
steel  glazing  beads  or  steel  angles  are 
required  because  aluminum  performs 
poorly  in  a  fire  environment. 

One  comment  believed  the  fire 
shutters  referred  to  in  §  177.434(e)  are 
too  expensive.  Fire  shutters  may  be 
expensive.  Therefore,  this  SNPRM 
allows  for  the  option  of  using  A-Class 
glass  instead.  This  may  be  a  more  cost 
effective  approach. 

One  comment  wanted  to  know  if 
passageways  included  exterior 
walkways.  Exterior  walkways  are  not 
normally  considered  passageways 
provided  they  meet  the  definition  of 
"open  deck". 

Section  177.436    Doors  on  Vessels 
Carrying  More  Than  150  Passengers 

The  comments  received  on  this 
section,  now  found  in  subchapter  K 
§  116.435,  were  also  minor  in  nature. 
Two  comments  believed  the  NPRM 
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would  prohibit  the  use  of  aluminum 
doors.  This  is  not  so.  The  requirement 
is  for  steel  or  equivalent  material. 
Aluminum  is  suitable  for  use  when  it  is 
adequately  insulated. 

One  comment  believed  the  maximum 
gap  between  double  swing  doors, 
required  by  subparagraph  (b)(4)(i)  to  be 
Va  inch,  should  be  increased  to  Vt  inch. 
The  Coast  Guard  retains  the  »-*  inch 
requirement  so  as  to  minimize  the 
degradation  of  the  fire  control  boundary 
in  which  the  doors  are  installed. 
Referring  to  subparagraph  (c)(7),  one 
comment  recommended  that  horizontal 
stairway  doors  be  prohibited.  The  Coast 
Guard  is  in  agreement  with  this 
recommendation.  Horizontal  doors 
complicate  egress  as  they  are  difficult  to 
locate  during  a  fire  or  in  a  smoke  filled 
room,  are  unfamiliar  to  most  passengers, 
and  can  be  easily  blocked.  The  NPRM 
has  been  revised  so  that  horizontal 
doors  are  permitted  only  in  spaces  that 
are  used  strictly  by  crew  members, 
subject  to  the  original  requirements 
stated  in  the  NPRM. 

Another  comment  believed  the 
minimum  door  thickness  required  by 
subparagraph  (c)(9)  should  be  reduced. 
The  Coast  Guard  disagrees  because 
adequate  fire  resistance  is  not  achieved 
with  a  reduced  thickness. 

One  comment  recommended 
prohibiting  the  ventilation  grilles  or 
louvers  in  B-CIass  doors,  which  are 
allowed  by  subparagraph  (d)(4).  This 
recommendation  has  been  adopted. 
During  a  fire,  this  will  reduce  smoke 
flow  through  B-Class  bulkheads  and 
limit  its  spread  beyond  the  room  of  fire 
origin. 

Section  177.438    Stairtowers. 
Stairways,  Ladders  and  Elevators  on 
Vessels  Carrying  More  Than  150 
Passengers 

A  number  of  comments  objected  to 
the  loading  and  material  requirements 
for  stairtowers,  stairways,  ladders, 
elevators,  and  landings.  The  primary 
concern  was  over  the  requirement  in 
paragraph  (b)  for  these  structures  to  be 
made  only  of  steel,  thus  prohibiting  the 
use  of  aluminum.  The  Coast  Guard  has 
required  steel  because  it  exhibits 
outstanding  fire  endurance.  Aluminum 
has  a  much  lower  fire  resistance  and 
loses  half  of  its  strength  by  the  time  it 
reaches  400  'F.  Temp)eratures  such  as 
these  are  reached  early  in  a  fire  and 
although  aluminum  decks  and 
bulkheads  can  be  insulated  to  provide 
adequate  fire  performance,  it  is 
impractical  to  similarly  insulate 
stairway  treads  and  support  structure. 

The  loading  criteria  for  stairtowers, 
stairways,  ladders,  elevators,  and 
landing  has  been  a  longstanding  Coast 


Guard  requirement  that  is  based  on 
conservative  design  practice  due  to  the 
paramount  need  to  assure  adequate 
means  of  vertical  egress.  No  changes 
have  been  made  to  the  NPRM. 

One  comment  wanted  wood  handrails 
to  be  accepted  in  Ueu  of  the 
noncombustible  handrails  required  by 
paragraph  (d)  for  stairtowers,  stairways, 
ladders,  and  elevators.  The  Coast  Guard 
disagrees  and  has  retained  the 
noncombustible  requirement  so  as  to 
minimize  fire  load  and  to  assure  the 
integrity  of  these  egress  facilities. 

A  number  of  comments  wanted  more 
latitude  on  the  stairway  riser  height  and 
tread  depth  specified  in  paragraph  (h). 
The  criteria  proposed  in  the  NPRM  is  in 
accordance  with  shoreside  building 
codes,  thus  stairways  will  have  a 
familiar  "feel"  to  passengers.  However, 
the  NFPA  has  found  that  nosings 
exceeding  Vz  inch  pose  a  tripping 
hazard.  The  requirement  for  nosing 
width  has  been  reduced  from  1  indi  to 
Vz  inch. 

Three  comments  believed  the  area 
required  by  paragraph  (i)(2)  for 
intermediate  landings  in  stairways  was 
too  restrictive.  The  Coast  Guard 
disagrees  because  smaller  intermediate 
landings  will  act  as  choke  points  that 
will  adversely  impact  the  flow  of  people 
during  e^ss. 

A  nuniDer  of  comments  believed  the 
40'  limit  in  paragraph  (j)  on  stairway 
inclination  would  cause  stairways  to 
take  up  too  much  space.  Others  were  in 
strong  approval  of  the  proposed 
requirement  but  beUeved  the  limit 
should  be  relaxed  to  50°  for  crew 
spaces.  The  Coast  Guard  has  retained 
the  40°  hmit  for  stairways  used  by 
passengers  because  it  is  comparable  to 
what  is  required  in  similar  shoreside 
occupancies  and  will  feel  familiar  to 
passengers,  thus  aiding  egress.  It  is  also 
the  current  limit  for  Type  1  and  Type 
2  stairways  on  vessels  Uiat  carry  over 
150  passengers.  In  this  SNPRM, 
stairways  accessing  spaces  visited  solely 
by  crew  members  are  now  allowed  to 
have  an  inclination  up  to  50°  and  the 
minimum  width  of  these  stairways  has 
been  reduced  to  28  inches. 

In  this  SNPRM.  §§  177.438  (k)  and  (1) 
(now  §§  116.438  (j)  and  (k))  have  been 
revised  to  provide  additional  guidance 
and  to  clarify  the  requirements  for 
stairtowers  and  stairways. 

Referring  to  paragraph  (n),  now 
§  116.438(m),  numerous  conunents 
believed  a  tread  width  in  a  stairtower 
stairway  should  have  a  specified  upper 
limit.  A  number  of  widths  were 
suggested.  The  Coast  Guard  disagrees 
with  this  approach.  In  order  to  provide 
adequate  egress  capacity,  the  maximum 
width  of  stairtower  stairways  must  be 


based  on  the  number  of  people  who  will 
use  the  stairway.  The  approach  used  in 
the  NPRM  is  analogous  to  the  minimum 
requirements  of  NFPA  101  that  is  used 
in  shoreside  occupancies.  Further, 
§  177.438(n)(4),  now  §  116.438(m)(4). 
allows  the  use  of  multiple  smaller 
stairtowers  in  lieu  of  a  single  lai^ 
stairtower,  thus  providing  greater 
flexibiUty  in  design,  yet  also  assuring 
adequate  egress  capacity. 

Section  177.439    Balconies  on  Vessels 
Carrying  More  Than  150  Passengers 

One  comment  believed  the  80  percent 
rule  for  balconies  posed  in 
subparagraph  (b)(1)  of  the  NPRM  would 
not  work  and  should  be  dropped,  but 
that  the  fire  integrity  of  stairways  and 
stairtowers  serving  such  spvaces  should 
be  maintained.  The  Coast  Guard  agrees 
that  in  some  cases  the  80  percent  rule 
could  be  difficuh  to  apply.  The  intent  of 
this  rule  was  to  ensure  that  a  fire  in  a 
space  with  a  balcony  would  be  obvious 
to  individuals  on  both  levels.  Further, 
the  80  percent  rule  was  also  intended  to 
prohibit  the  use  of  small  openings 
between  decks  under  the  pretense  that 
the  upper  deck  is  a  balcony.  Similar 
land  based  codes  also  have  this  same 
problem  defining  a  balcony  in  such  a 
way  as  to  allow  creative  design  while 
still  maintaining  an  acceptable  level  of 
fire  safety.  Some  codes  require  that  floor 
openings  be  sized  and  arranged  so  that 
a  fire  or  effects  of  a  fire  will  be  divious 
to  occupants  on  both  levels  before  the 
onset  of  hazardous  conditions.  This  type 
of  requirement  would  be  difficult  to 
apply  consistently.  Because  there  will 
usually  be  many  passengers  and  service 
personnel  (waiters  and  waitresses)  in 
these  areas,  and  because  of  the  fire 
detecting  systems  required  by  §  181.400, 
the  Coast  Guard  believes  no  requirement 
is  needed  and  has  deleted  this 
paragraph. 

However,  the  Coast  Guard  is 
concerned  that  this  provision  could  be 
misused  to  allow  the  joining  of  two 
effectively  separate  spaces  by  small 
op>enings,  such  as  those  for  pipe,  cable, 
ducting,  machinery  trunks,  or  even 
unenclosed  stairways,  which  would  let 
fire,  heat,  and  smoke  into  another  space. 
The  definitjon  of  "balcony"  in  §  114.400 
has  been  raised  to  clearly  show  that 
any  vertical  opening  which  provides 
free  communication  between  two  spaces 
creates  a  balcony  which  invokes  this 
section. 

The  Coast  Guard  is  also  concerned 
about  the  lack  of  standardization  of 
equivalencies  which  have  been  granted 
in  the  {>ast  for  spaces,  particularly 
spaces  with  balconies,  vidiicfa  have 
exceeded  the  maximum  MVZ  length. 
The  Coast  Guard  has  included  the  to 


2028 


Federal  Register  /  Vol.  59,  No. 


JMI 


called  "Balcony  Rule",  from  §  72.05- 
5(m)(l)  of  subchapter  H,  in  this  section 
of  the  SNPRM.  Ovv-ners  desiring  to  have 
large  spaces  with  balconies  which  cause 
the  "equivalent"  MVZ  length,  as 
calculated  using  the  Balcony  Rule,  to 
exceed  the  maximum  allowable  length 
of  131  feet  (40  meters)  will  be  given  the 
option  of  complying  with  requirements 
for  atriums,  as  long  as  the  actual  length 
of  the  compartment  does  not  exceed  the 
maximum  allowable  MVZ  length. 
Although  the  NPRM  contained 
regulations  regarding  balconies  and 
partial  decks,  it  failecj  to  address 
atriums.  New  designs  are  more 
frequently  incorporating  atriums  and 
this  SNPRM  contains  fire  protection 
provisions  for  them.  The  requirements 
proposed  in  §  116.440  of  this  SNPRM 
are  similar  to  those  found  in  IMO/MSC 
Circular  526  dated  29  June  1990. 
Section  177.440  of  the  NPRM  is 
applicable  only  to  subchapter  K  vessels 
and  has  been  located  in  subchapter  K  as 
§116.400. 

Section  177.500    Means  of  Escape 

The  majority  of  comments  received  on 
this  section  concerned  the  use  of 
watertight  doors  and  ladders  as  a  means 
of  escape  and  proposed  new  door  width 
requirements.  One  comment  believed  it 
would  help  to  design  for  emergency 
situations  if  "means  of  escape"  were 
defined.  The  Coast  Guard  agrees  and 
this  has  been  added  to  proposed 
§  175.400  (K§  114.400). 

Two  comments  believed  watertight 
doors  should  be  allowed  by  paragraph 
(a)  as  a  means  of  escape.  The  NPRM 
requirement  allows  one  of  the  two 
means  of  escape  to  be  a  watertight  door 
but  not  both.  Watertight  doors  are 
typically  more  difficult  to  operate  than 
non-watertight  doors  and  are  unfamiliar 
to  most  passengers.  Further,  the 
hydrostatic  forces  that  develop  due  to 
flooding  can  render  watertight  doors 
unopenable.  To  preclude  the  trapping  of 
passengers  and  crew,  and  to  preclude 
delays  in  egress,  the  requirement  is 
retained.  A  number  of  comments  fully 
understood  and  supported  the 
requirement. 

One  comment  believed  sizing  egress 
facilities  on  the  full  fixed  seating 
capacity  of  accommodation  spaces,  as 
proposed  in  §177.500{e)(iii)  of  the 
NPRM,  would  result  in  the  need  for  a 
major  refit  and  loss  of  capacity.  The 
Coast  Guard  disagrees.  The  proposed 
rules  are  applicable  only  to  new  vessel 
construction  and  modifications  to 
existing  vessels.  No  refitting  of  an 
existing  vessel  is  necessary  unless  it 
undergoes  a  modification.  Further,  the 
proposed  capacity  criteria  are  based  on 
longstanding  Coast  Guard  regulation 
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and  poli(  y  to  which  existing  small 
passenge  •  vessels  carrying  over  150 
passenge  ■s  were  built.  This  section 
should  h  ive  no  impact  on  passenger 
capacity. 

Three  (  omments  believed  the  door 
width  cri  eria  proposed  in  paragraph  (h) 
would  re  luce  passenger  space. 
However  two  other  comments, 
includin   one  from  the  NTSB, 
support©  I  the  criteria,  stating  that  it  will 
improve  )assenger  safety.  The  Coast 
Guard  ag  ees  witlrthe  latter  and  realizes 
that  in  st  ne  cases  passenger  space  may 
be  slightl  f  reduced.  However,  the  need 
lo  assure  3  safe  means  of  escape  is  an 
overridin  }  concern.  The  criteria  used  for 
door  and  egress  widths  is  similar  to  that 
for  comp  irable  shoreside  occupancies. 
Although  ships  and  buildings  have 
numerou  ;  and  important  differences, 
the  activi  ies  that  passengers  and 
occupant ;  engage  in  are  often 
analogou  i, 'including  social  functions, 
dining,  d  incing,  business  meetings,  and 
lectures,  t  is  reasonable  for  passengers 
to  expect  and  for  owners  to  provide 
similar  li  e  safety  design  features  for 
similar  tj  pes  of  occupancies  whether 
they  are  i  larine  or  land  based. 
Therefor* ,  the  requirements  that  were 
posed  in  he  NPRM  are  retained  and 
further  cl  irification  concerning  corridor 
widths  hi  s  been  added  in  §  177.500(0 
(K  §  116.1  00(g))  of  this  SNPRM. 

Two  CO  mments  believed  a  minimum 
size  shou  d  be  specified  for  doors  and 
scuttles  u  5ed  for  means  of  escape.  The 
Coast  Gui  rd  agrees  and  this  has  been 
incorporj  ted  into  paragraphs 
§§177.50  )(f)  and  (m)  (K  §§  116.500(g) 
and  (n)}cf  this  SNPRM. 

The  ma  ximum  length  of  a  dead  end 
corridor  I  as  been  reduced  to  20  feet  in 
§  177.500  g)  (K  §  116.500(h)).  This  is 
consisten  with  the  requirements  for 
similar  si  oreside  occupancies. 

One  CO  nment  wanted  to  know 
whether!  177.500(1)  of  the  NPRM. 
{§  177.501  (j)  of  this  SNPRM)  concerning 
marking  <  f  exits,  applied  only  to  the 
primary  r  leans  of  escape.  The  marking 
requiremi  nt  applies  to  all  means  of 
escape. 

Referrii  g  to  paragraph  (m)  of  the 
NTRM  (p,  ragraph  (k)  of  this  SNPRM), 
five  comr  lents  believed  ladders  leading 
to  deck  s(  uttles  should  be  counted  as 
one  of  th«  two  required  means  of  escape 
on  vessel:  over  65  feet  in  length.  The 
Coast  Guj  rd  disagrees.  Ladders  leading 
to  scuttle!  are  permitted  as  a  means  of 
escape  or  vessels  of  not  more  than  65 
feet  only  lecause  of  severe  space 
constrain  s.  Ladders  are  an  undesirable 
method  o  escape  because  they  are 
unusable  :o  many  passengers,  including 
the  elderl  /,  the  disabled,  those 
unfamilia  •  with  vessel  construction,  or 


those  disoriented  by  fire,  smoke,  or 
other  emergency.  To  avoid  confusion, 
the  term  "vertical  ladder"  has  been 
replaced  with  "ladder"  as  this 
regulation  is  intended  to  apply  to  all 
steep  ladders  and  not  just  ones  that  are 
solely  in  the  vertical  orientation. 

One  comment  said  that  the  3  inch  toe 
space  for  ladders  required  by 
§  177.500(n)(3)  of  the  NPRM  ((1)(3)  of 
the  SNPRM)  was  insufficient  and 
should  be  increased  to  7  inches  in 
accordance  with  ANSI  14.3.  The  Coast 
Guard  agrees  and  has  revised  this  in  the 
SNPRM. 

One  comment  believed  the  provisions 
of  paragraph  (q)  of  the  NPRM.  {(ojof  the 
SNPRM)  allowing  windows  and 
windshields  to  be  used  as  one  of  the  two 
means  of  escape  on  vessels  not  more 
than  65  feet  in  length,  should  apply  to 
all  small  passenger  vessels.  The  Coast 
Guard  disagrees  because  windows  and 
windshields  are  a  cumbersome  means  of 
escape,  but  are  allowed  due  to  the 
severe  space  constraints  on  smaller 
vessels. 

Another  comment  wanted 
dimensional  requirements  for  such 
windows  and  windshields  to  be 
specified.  The  dimensions  specified  in 
this  section  are  required  for  all  means  of 
escape,  including  windows.  The  OCMJ 
will  use  this  section  as  guidance  in 
determining  if  the  designated  escape 
route,  including  a  window  or 
windshield  and  access  to  the  window  or 
windshield,  is  of  proper  dimensions. 

Paragraph  (r)  of  the  NTRM  ((p)  of  this 
SNPRM)  requires  only  one  exit  for 
certain  low  risk  spaces  with  a  maximum 
dimension  (length  or  breadth)  of  less 
than  12  feet.  This  is  primarily  because 
the  likelihood  of  fire  and  number  of 
occupants  in  such  spaces  is  low  and 
because  another  exit  will  not  be 
separated  far  enough  to  materially 
improve  egress  efforts.  One  comment 
believed  this  requirement  should  be 
modified  to  allow  "normally 
unoccupied"  spaces  with  a  maximum 
dimension  of  less  than  25  feet  to  have 
only  one  means  of  escape.  The  Coast 
Guard  disagrees.  Some  normally 
unoccupied  spaces,  such  as  engine 
rooms  on  larger  vessels,  are  indeed 
"normally  unoccupied"  yet  present 
sufficient  fire  risk  to  warrant  two  means 
of  escape.  Additional  guidance  is  found 
in  §  177.500(a)  of  the  NPRM  which 
requires  two  means  of  escape  only  for 
spaces  that  are  accessible  to  passengers 
or  are  used  by  the  crew  on  a  regular 
basis.  Therefore,  spaces  such  as  steering 
gear  rooms  which  are  rarely  used  by  the 
crew  would  not  require  two  means  of 
escape. 


Section  1 77.5 1 0    Embarkation  Stations 

This  section  has  been  moved  to 
subchapter  K  §  116.510.  Numerous 
comments  believed  small  passenger 
vessels  had  insufficient  room  for 
embarkation  stations.  Others  believed 
the  requirement  should  be  based  on 
whether  or  not  the  vessel  has  overnight 
accommodations  and  not  on  whether  it 
carries  over  150  passengers.  Two 
comments  desired  specific  design 
guidance.  The  requirement  to  have 
specifically  designated  embarkation 
stations  was  proposed  so  that  vessels 
carrying  over  150  passengers  or  with 
overnight  accommodations  for  more 
than  49  passengers  would  have  specific 
areas  where  passengers  would  normally 
be  expected  to  board  survival  craft. 
Architects,  operators,  and  inspectors 
would  know  that  the  area  should  be 
arranj^ed  so  passengers  could  easily 
embark  to  survival  craft,  access  to  the 
area  would  not  be  blocked,  and 
passengers  could  be  informed  where 
they  would  normally  have  to  board 
survival  craft.  This  will  add  a  higher 
level  of  organization  to  the  somewhat 
chaotic  evolution  of  abandoning  ship. 
Although  the  requirement  may  in  some 
cases  cause  a  slight  reduction  in 
passenger  area,  it  is  intended  to  ensure 
safe  egress  routes.  The  150  passenger 
and  49  overnight  accommodation 
breakpoints  are  retained  so  as  to  assure 
adequate  egress  on  both  day  cruisers 
and  overnight  vessels.  Additional 
guidance  expressing  Coast  Guard  intent 
concerning  the  arrangement  and  design 
of  embarkation  stations  has  been  added 
as  requested. 

Section  1 77.520    Muster  Stations 

A  large  number  of  comments  were 
received  stating  that  muster  stations 
were  not  applicable  to  small  passenger 
vessels  nor  feasible  in  a  typical 
operation,  hi  this  SNPRM  the 
requirements  for  the  means  of  escape 
are  now  more  specific  and  the 
requirements  for  embarkation  stations 
have  been  clarified.  The  Coast  Guard 
has  reconsidered  the  applicability  of 
muster  stations  aboard  small  passenger 
vessels  and  removed  this  section  from 
the  SNPRM. 

Vessels  carrying  more  than  600 
passengers  would  be  required  by 
subchapter  K  to  meet  the  applicable 
embarkation  and  muster  requirements 
incorporated  in  the  fire  protection 
requirements  of  subchapter  H.  Multiple 
MVZ  vessels  which  would  permit 
complete  evacuation  of  a  fire  effected 
MVZ  are  preferred,  but  not  always 
practical.  NVIC  14-91.  "Guidance  on 
Means  of  Egress  and  Refuge  Areas  for 
Certain  Passenger  Vessels  Operating  in 


Protected  or  Partially  Protected  Waters," 
would  also  be  applicable  to  these 
vessels.  This  NVIC.  developed  with 
substantial  public  review  and  input, 
was  published  2  October  1991  to 
announce  an  equivalent  alternative  to 
the  emergency  means  of  egress  and 
refuge  requirements  built  into 
subchapter  H. 

The  Coast  Guard  is  concerned  about 
what  would  happen  to  the  passengers 
aboard  a  150  to  600  passenger  vessel  if 
there  were  no  safe  haven  in  the  event  of 
a  fire  or  other  casualty.  The  newer 
designs  for  "river  boats"  and  modem 
sleek-looking  harbor  cruise  vessels  leave 
little  or  no  room  on  outside  portions  of 
the  main  deck  for  escape  from  a  fire  in 
a  primary'  accommodation  space.  The 
Coast  Guard  does  not  believe  that 
passengers  should  have  to  jump 
overboard  for  lack  of  a  safe  refuge  or  a 
safe  way  to  get  to  a  designated 
embarkation  station  if  it  becomes 
necessary  to  abandon  ship.  The  Coast 
Guard  also  realizes  that  on  many  vessels 
this  may  not  be  a  problem  and  does  not 
want  to  burden  the  owners  of  vessels 
with  urmecessary  requirements. 

Section  116.520  of^this  SNPRM 
proposes  that  vessels  which  would  be 
regulated  by  subchapter  K  must  submit 
an  emergency  evacuation  plan  for 
approval  during  plan  review.  The 
emergency  evacuation  plan  would 
identify  safe  areas  of  assembly  for  all 
passengers  in  the  event  of  a  fire  in.  or 
flooding  of,  any  acconunodation  space, 
and  the  procedures  for  abandoning  ship. 
For  some  vessels  the  emergency 
evacuation  plan  would  be  relatively 
short.  For  other  vessels  a  substantial 
document  may  be  required. 

NVIC  14-91  is  written  to  apply  to 
those  vessels  which  must  meet  the 
structural  fire  protection  requirements 
in  subchapter  H  and  would  not  be 
directly  applicable  to  subchapter  K 
vessels,  i.e..  those  vessels  carrying  not 
more  than  600  passengers.  Because  the 
provisions  of  the  NVIC  are  equivalent  to 
,  the  emergency  egress  requirements  in 
subchapter  H,  which  has  a  higher 
standard  than  subchapter  K,  the  Coast 
Guard  would  accept  the  provisions  of 
the  NVIC  as  equivalent,  under  §  114.540 
of  subchpater  K.  to  the  applicable 
passenger  capacity,  means  of  escape, 
and  emergency  escape  plan 
requirements  proposed  in  §§  115.113, 
116.500,  and  116.520  of  subchapter  K. 

One  specific  difference  between  NVIC 
14-91  and  §116.520  of  subchapter  K  is 
that  NVIC  14-91  specifies  standards 
which  define  an  area  of  refuge  and  its 
required  level  of  fire  protection  while 
§  116.520  does  not  propose  any  such 
standards.  The  Coast  Guard  is 
considering  including  standards  for 


areas  of  refuge,  similar  to  those  in  NVIC 
14-91.  in  the  final  rule  for  this  project 
and  solicits  comments  concerning  the 
applicability  of  the  standards  in  NVIC 
14-91  to  subchapter  K  vessels.  For 
reference  purposes.  NVIC  14-91  is 
included  as  Appendix  I  at  the  end  of 
this  SNPRM. 

Section  177.600     Ventilation  of 
Enclosed  and  Partially  Enclosed  Spaces 

Two  comments  were  received  stating 
that  the  use  of  "hull"  in  subparagraph 
(b)(2)  does  not  reflect  the  intent  of 
prohibiting  downfiooding  points  in  the 
sideshell.  The  Coast  Guard  agrees  and 
has  changed  the  wording  in  this 
SNPRM. 

Seven  comments  stated  that  the 
requirement  in  paragraph  (c)  for  a 
means  to  close  or  shut  off  all  ventilation 
passages  was  not  justifiable  or  necessary 
on  vessels  carrying  less  than  150 
passengers,  especially  when  the  vessels 
themselves  may  be  built  of  wood  or 
FRF.  The  Coast  Guard  agrees  and  has 
removed  this  requirement  from 
proposed  subchapter  T  in  this  SNPRM. 
Under  paragraph  (b){3l,  the  OCMI  can 
require  any  closures  which  are  deemed 
necessary  to  preserve  watertight 
integrity.  However,  this  requirement  has 
been  left  in  proposed  subchapter  K  and 
now  appears  as  §  116.610(c)  of  this 
SNPRM.  The  removal  of  this 
requirement  torn  subchapter  T  does  not 
mean  that  vent  openings  for  engine 
room.s  or  other  spaces  protected  by  fixed 
gas  fire  extinguishing  systems  must  not 
have  the  closure  devices  required  by 
§§  182.460(1)  and  182.465<h)  (K- 
§  119.465(h)). 

Two  comments  stated  that  the  power 
ventilation  remote  shutoffs  required  by 
paragraph  (d)  were  unnecessary,  and 
one  comment  stated  they  were 
important  enough  to  be  located  on  the 
bridge.  The  Coast  Guard  thinks  a  power 
ventilation  remote  shutoff  is  necessary, 
and  that  having  all  ventilation  shutoffs 
located  at  the  same  place  would  be 
safer.  This  paragraph  has  been  revised 
to  require  all  power  ventilation  systems 
be  able  to  be  shut  down  from  the  pilot 
house. 

One  comment  stated  that  materials 
such  as  electrical  wiring,  piping,  and 
combustibles  should  be  kept  out  of 
ventilation  ducts.  The  Coast  Guard 
agrees,  as  such  arrangements  promote 
flame  spread  within  ducting.  New 
paragraph  (g)  has  been  added  in  this 
SNPRM  to  include  this  suggestion. 

Section  177.610    Ventilation  Ducts  on 
Vessels  Carrying  More  Than  150 
Passengers 

This  section  has  been  moved  to 
subchapter  K,  §  116.610.  A  number  of 
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comments  believed  the  requirements  of 
this  section  should  apply  only  to  vessels 
carrying  a  larger  number  of  passengers. 
The  Coast  Guard  disagrees.  It  is 
necessary  to  include  requirements  for 
HVAC  ducting  in  order  to  assure  that 
fire  control  boundaries  are  maintained. 
Vessels  ciurently  carrying  over  159 
passengers  must  meet  criteria  similar  to 
that  in  subchapter  H. 

One  comment  believed  the  minimum 
duct  thickness  at  bulkhead  penetrations 
should  be  reduced.  The  Coast  Guard 
disagrees.  The  proposed  thickness 
requirement  in  the  NPRM  is  to  assure 
that  duct  penetrations  have  an 
endurance  rating  equal  to  that  of  the 
bulkhead. 

One  comment  recommended  that  fire 
dampers  in  ducts  penetrating  MVZ 
bulkheads,  and  in  ducts  penetrating 
bulkheads  separating  cargo  spaces, 
machinery  spaces,  and  vehicle  spaces 
from  accommodation  spaces  be  both 
manually  and  automatically  operated. 
The  Coast  Guard  conciu^  and  this 
requirement  has  been  added  in 
paragraphs  (e)and  (f)  of  this  SNPRM. 

The  requirement  in  paragraph  (h)  has 
been  revised  to  prevent  the  passage  of 
air  between  any  spaces,  not  just 
accommodation  spaces  and 
passageways,  hi  conjunction  with  the 
removal  of  §  177.436(dM4),  which  would 
have  allowed  ventilation  grilles  or 
louvers  in  B-Class  doors,  this  important 
fire  protection  measure  will  reduce 
smoke  flow  through  B-Qass  bulkheads 
and  limit  the  spread  of  a  fire  beyond  the 
room(s)  of  origin.  Section  ll6.610(i) 
would  require  ventilation  return  to  be 
via  ducting. 

Subpart  G — Crew  Accommodations 

The  Coast  Guard  is  proposing  in  this 
SNPRM  to  rename,  rearrange,  and 
renumber  the  requirements  in  subpart  G 
on  crew  spaces.  The  proposal  aligns  the 
arrangement  of  the  requirements  in 
subpart  G  with  the  arrangement  of  the 
requirements  for  passenger 
accommodations  in  subpart  H. 

The  text  has  been  revised  to  indicate 
the  general  arrangement  requirements  of 
this  section  are  also  applicable  to  work 
spaces,  such  as  the  operating  station 
aboard  a  vessel.  This  subpart  has  also 
been  revised  to  emphasize  that  when 
designing  the  arrangement  and 
outfitting  of  a  space,  the  route,  .speed, 
and  modes  of  operation  of  a  vessel  must 
be  considered.  Most  traditional  small 
passenger  vessels  have  adequate  work 
and  accommodation  spaces  for  their 
crew.  However,  special  provisions  may 
have  to  be  made  for  certain  vessels  due 
to  their  operations.  For  instance,  due  to 
high  speeds,  emphasis  needs  to  be 
placed  on  the  outfitting  of  the  operating 


spaa  on  DSC.  and,  as  specified  in  the 
DSC  p)de,  builders  of  most  DSC  will 
often  provide  seat  belts  for  the  control 
seats  and  ensure  instruments  are  readily 
visible  to  the  seated  operator. 

Sectihn  177.700    When  Required 

Thjs  section  has  been  renamed 
"Ger^ral  requirements"  and  includes 
requirements  from  §§  177.710  and 
177.^  of  the  NPRM.  Two  comments 
werepeceived  questioning  the 
requirement  for  the  deck  above  a  crew 
accoaunodation  space  to  be  above  the 
deepi  ist  load  waterlina  This 
requi  -ement  presently  exists  for 
passe  nger  accommodations  (under 
subcl  apter  H  §  72.25.10)  and  is  not  as 
sever ;  as  that  for  crew  members  of 
passe  :iger  vessels  (under  subchapter  H 
§  72.2  0-10(b))  or  cargo  and 
misct  Ilaneous  vessels  (under 
subcl  apter  I  §  92.20-10(b)).  Since  most 
quart  (rs  aboard  small  passenger  vessels 
are  a(  ainst  the  skin  of  the  vessel  and 
SUSC8  jtible  to  damage,  this  requirement 
allow  i  a  breathing  space  or  air  pocket  in 
case  <  f  flooding.  For  consistency, 
propc  sed  §  177.700(b)  has  been 
rewoi  ded  to  read  the  same  as  proposed 
§177  300(e). 

Secti(  n  177.710    Location 

Th  i  section  has  been  renamed 
Overnight  accommodations"  and 

the  requirement*  of  §  1 77.700  of 
RM.  Three  comments  were 
receiv^  which  indicated  that  this 
was  confusing  and  did  not 
state  the  requirement.  The  intent 
vessels  which  operate  more  than 
In  a  24  hour  period  must  either 
overnight  accommodations  for 
crew  complement,  or  put  the 
shore  and  be  provided  with  a  new 
rhls  latter  method  of  operation  is 
done  under  an  endorsement  on 
which  allows  reduced  manning 
>  Bs.sel  operating  with  a  reduced 
OT  less  than  12  hours  in  a  24  hour 
.  This  section  has  been  reworded 
clearly  express  this  intent. 

Subp4  rt  H — Passenger 
Accoi  unodations 
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7  1 77.600    General  Requirements 

comments  were  received 
concefning  the  requirement  in 
parag]  aph  (f)  (now  (e))  for  the  deck 

a  passenger  accommodation  space 
i  hove  the  deepest  load  waterline. 
is  :iissed  under  §  1 77.700  of  this 
pream  jle,  this  requirement  presently 
or  passenger  accommodations 
"  72.25-10  of  subchapter  H.  This 
requirement  allows  a  breathing  space  or 
et  in  case  of  flooding.  No  change 
in  made  to  the  NPRM. 


A  new  paragraph  (d)  of  this  SNPRM 
is  being  proposed  to  require  passenger 
accommodations  to  be  arranged  and 
equipped  to  provide  for  the  safety  of  the 
passengers,  considering  the  route, 
modes  of  operation,  and  speed  of  the 
vessel.  The  passenger  accommodations 
on  most  vessels  are  adequately  arranged 
and  outfitted.  This  new  paragraph  is 
added  to  emphasize  that  special  care 
must  be  taken  in  arranging  and 
outfitting  passenger  accommodations  on 
certain  vessels,  such  as  DSC.  which  may 
be  subjected  to  high  speeds  or  sudden 
changes  in  mode  of  operation. 

Section  177.810    Overnight 
Accommodations 

Several  comments  thought  that  the 
aisle  widths  specified  in  paragraph  (c) 
were  too  wide  and  took  up  too  much 
room.  These  dimensions  were  taken 
from  existing  requirements,  and  have 
worked  well  in  the  past.  No  changes 
were  made  in  the  SNPRM. 

Section  177.820    Seating 

Many  comments  were  received  about 
subparagraph  (d)(4).  which  requires 
that,  when  using  llie  fixed  seating 
criteria,  all  seats  used  to  determine  the 
number  of  passengers  must  be  secured 
by  permanent  or  temporary  means.  Most 
of  the  comments  thought  that  this 
requirement  prohibited  moveable  or 
portable  chairs  and  tables.  This 
interpretation  is  incorrect.  This 
requirement  means  a  space  which 
contains  portable  or  moveable  chairs 
and  tables  for  passenger  seating,  such  as 
a  dining  room,  must  have  the  passenger 
capacity  of  that  space  determined  by  the 
length  of  rail  or  deck  area  criteria.  No 
change  was  made  to  the  NPRM. 

Some  of  these  comments  wanted  to 
know  if  the  aisle  widths  for  moveable 
furniture  should  be  determined  with  the 
chairs  pushed  in  or  out.  One  comment 
suggested  that  the  aisle  widths  should 
be  determined,  with  the  chairs  pushed 
in,  to.be  at  least  36  inches  wide,  to 
account  for  people  who  are  seated  or 
seats  which  might  be  in  the  way.  The 
Coa.st  Guard's  position  is  that  aisle 
width.s  should  be  30  inches  with  the 
chairs  pushed  out  as  far  as  they  would 
normally  be  when  being  used. 


Section  177.840 
Tnifeti? 


Washrooms  and 


Numerous  responses  were  received 
stating:  (1)  The  number  of  toilets  was 
not  a  safety  issue  and  should  not  be 
regulated;  (2)  unisex  toilets  should  be 
allowed;  and  (3)  passenger  demands  fqr 
comfort  would  self-regulate  this  area. 
The  Coast  Guard  agrees.  This  area  is  not 
regulated  on  other  means  of 


transportation.  This  section  has  been 
deleted. 

Section  177.900    Deck  Rails 

Numerous  comments  asked  about  the 
design  criteria  and  specifications  for 
d'ick  rails.  The  Coast  Guard  agrees  that 
the  specifications  in  the  NPRM  may  be 
ambiguous  in  some  areas  and  too 
specific  in  other  areas,  and  has 
determined  that  a  performance  standard 
would  be  better.  The  Building  Officials 
and  Code  Administrators  International, 
Inc.  (BOCA)  National  Building  Code  and 
the  Standard  Building  Code  contain 
similar  performance  criteria  for 
handrails.  The  Coast  Guard  is  proposing 
that  all  deck  rails  be  designed  and 
constructed  to  withstand  a  point  load  of 
200  pounds  (91  kilograms)  applied  at 
any  point  in  any  direction,  and  a 
uniform  load  of  50  pounds/foot  (74 
kilograms/meter)  applied  to  the  top  rail 
in  any  direction.  The  point  and  uniform 
loads  would  not  need  to  be  applied 
simultaneously. 

Paragraph  (c)(4)  of  §  177.900  in  the 
NPRM  proposes  that  a  temporary  rail  of 
at  least  30  inches  in  height  be  installed 
in  way  of  a  fixed  seat  used  for  fishing 
which  is  equipped  with  a  restraining 
device  (seat  belt)  if  it  can  be  shown  that 
a  36  inch  high  rail  would  interfere  with 
a  person  fishing  from  the  seat.  The 
proposed  regulation  was  based  on 
current  policy  used  by  Coast  Guard  field 
units  and  a  recent  appeal  decision  made 
by  Commandant.  The  Coast  Guard 
intended  to  ensure  more  consistent 
application  of  existing  §  177.35-l(d)  by 
deleting  the  term  "sport  fishing  vessels" 
and  specifying  when  30  inch  rails 
would  be  allowed. 

Five  specific  comments  on  proposed 
subparagraph  (c)(4)  ((d)(4)  in  this 
SNPRM)  were  received.  Two  comments 
requested  that  the  existing  §  1 77.35-1  (d) 
be  retained.  One  comment  disagreed 
with  classifying  "sport  fishing"  vessels 
as  only  those  vessels  with  fishing  seats. 
Another  comment  wanted  clarification 
as  to  whether  the  proposal  in  the  NPRM 
would  require  36  inch  rails  on  all 
fishing  vessels  unless  equipped  with  a 
fixed  fishing  seat.  Another  comment 
stated  a  30  inch  rail  height  should  be 
allowed  on  sport  fishing  vessels  in  way 
of  a  cockpit  or  well  deck  area.  One 
writer  knew  of  no  accidents  that  would 
have  been  prevented  by  36  inch  rails 
vice  30  inch  rails.  One  writer  noted  that 
"temporary  rails"  and  "fixed  seats  used 
for  fishing"  must  be  defined  while 
another  questioned  the  need  for 
"temporary"  rails. 

These  comments  indicate  the  need  for 
clarification  of  the  existing  requirement. 
A  survey  of  Coast  Guard  field  units 
indicated  that  about  50  percent  of  the 


units  consider  a  "sports  fishing  vessel" 
to  be  any  vessel  used  to  carry  passengers 
on  recreational  fishing  trips  whereas  the 
remaining  50  percent  of  the  units 
consider  a  sport  fishing  vessel  to  be  a 
vessel  of  cockpit  design  usually 
equipped  with  fighting  chairs  for  big 
game  fishing.  Available  information 
indicates  the  original  intent  of  existing 
§  177.35-l(d)  was  to  allow  the  reduced 
rail  heights  on  low  freeboard  vessels, 
such  as  those  with  cockpits.  Regardless 
of  how  "sport  fishing  vessel"  is  defined, 
the  controlling  factor  in  existing 
§  177.35-l(d)  is  that  the  30  inch  rail 
height  may  be  permitted  only  if  an 
owner  can  show  tliat  36  inch  rail 
heights  would  interfere  with  the 
operation  of  the  vessel. 

Analysis  of  Coast  Guard  casualty  data 
for  the  period  1981-1986  revealed  two 
reportable  man  overboard  casualties 
which  may  have  been  prevented  by 
higher  rails  on  small  passenger  vessels 
engaged  in  fishing.  There  were  also 
three  man  overboard  casualties  on 
uninspected  vessels  which  may  have 
had  rails  or  bulwarks  of  only  30  inches 
in  height.  Reportable  casualties  include 
only  those  where  there  wa$  a  fatality  or 
a  person  was  incapacitated  for  a  period 
in  excess  of  72  hours.  It  is  probable  that 
several  {>eople  went  overboard  from 
small  passenger  vessels  engaged  in 
fishing  during  the  six  year  period,  but 
fortunately  only  two  incidents 
necessitated  filing  marine  casualty 
reports  due  to  injuries. 

Because  man  overboard  incidents 
would  increase  with  low  (30  inch)  rail 
heights,  the  only  time  when  low  rail 
heights  are  justified  on  a  small 
passenger  vessel  would  be  when  the 
boat  is  used  for  big  game  angling.  Big 
game  angUng  for  fish  like  marlin  and 
sailfish  typically  requires  the  use  of  a 
fighting  chair  or  other  techniques  which 
might  necessitate  lower  rails.  Although 
it  may  be  somewhat  inconvenient  for 
some  persons  to  fish  next  to  36  inch 
rails,  the  average  height  of  passengers 
dictates  a  minimum  36  inch  rail  height. 
If  there  are  unusual  conditions,  the 
provisions  of  proposed  §§  175.540  or 
175.550  could  be  used. 

In  consideration  of  the  comments 
received,  proposed  §  177.900(c)(4) 
((d)(4)  in  this  SNPRM)  has  been  revised 
to  clarify  that  the  minimum  30  inch  rail 
height  would  only  be  allowed  in  way  of 
a  person  engaged  in  big  game  fishing 
when  a  36  inch  rail  would  interfere  with 
the  techniques  and  equipment  used, 
such  as  a  pedestal  mounted  fighting 
chair.  This  might  mean  that  a  30  inch 
stem  rail  would  be  allowed,  but  side 
rails  might  be  required  to  be  36  inches 
high.  The  cognizant  OCMI  would  make 
this  type  of  determination. 


The  specific  provision  for  a  fishing 
seat  to  be  equipped  with  a  seat  belt  has 
been  deleted  since  such  seats  are  not 
normally  equipped  with  seat  belts, 
although  the  safety  of  the  person  fishing 
near  the  reduced  rails  must  be 
specifically  considered  when  an  OCMI 
allows  the  lower  rail. 

Special  rail  heights  for  vessels 
engaged  in  big  game  angling  or  the 
discharge  of  persons  or  cargo  in  a 
seaway  will  not  be  applicable  to  vessels 
proposed  to  be  regulated  by  subchapter 
K.  Therefore,  these  provisions  have  not 
been  included  in  proposed  subchapter 

Subpart  J— Window  Construction  and 
Visibility 

The  proposed  rule  requires  the  use  of 
shatterproof  glass  suitable  for  a  vessel's 
route,  and  requires  adequate  visibihty 
from  the  operating  station.  One 
comment  suggested  that  custom 
builders  who  do  not  use  standard 
fittings  and  who  have  glass  cut  at  local 
shops  will  encounter  additional  costs 
because  of  the  use  of  safer  materials. 
The  Coast  Guard  agrees  that  some 
builders  not  presently  building  to  the 
proposed  standards  may  have  higher 
costs.  However,  most  builders  already 
use  standard  sizes.  Because  the  use  of 
shatterproof  glass  is  safer,  the  proposed 
rule  has  not  been  changed. 

One  comment  suggested  adding  a 
section  to  prevent  vertical  sliding 
windows  from  falling  down.  The 
comment  was  familiar  with  one  casualty 
in  which  a  child  was  hurt  by  a  sliding 
window.  The  Coast  Guard  has 
insufficient  casualty  data  to  warrant 
such  a  specific  provision.  The  OCMI  has 
the  authority  to  prevent  generally  unsafe 
conditions,  such  as  windows  which 
may  pose  a  hazard.  The  rule  proposed 
in  the  NPRM  has  not  been  changed. 

Section  177.1020    Strength 

The  proposed  rule  requires  that 
windows  and  their  attachments  be 
capable  of  withstanding  expected 
environmental  forces,  and  reflects  a 
"suitable  for  service"  approach  in  lieu 
of  a  specific  structural  standard.  This 
section  applies  to  windows  or  viewing 
ports  which  are  below  and  above  the 
waterline.  One  comment  stated  that  the 
proposed  rule  clarifies  existing  policy 
and  should  be  retained.  Three 
comments  suggested  using  a  more 
specific  definition  of  window  strength 
or  including  a  criterion  or  standard, 
such  as  the  International  Standards 
Organization  (ISO)  or  the  British 
Standards  Institute.  Two  of  these 
comments  suggested  guidance  be  placed 
in  a  NVIC  or  the  MSM.  Two  other 
comments  suggested  a  formula  or 
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industry  standard  in  lieu  of  the 
undefined  maximum  load  called  for  in 
the  proposed  rule.  The  Coast  Guard 
disagrees.  A  comparison  to  window 
designs  on  vessels  with  satisfactory 
service  will  identify  those  vessels  with 
windows  which  need  to  be  stnirturally 
evaluated.  The  general  nature  of  the 
proposed  rule  is  sufficient  until  such 
time  as  suitable  window  standards  are 
developed.  The  Coast  Guard  will 
consider  publishing  such  guidelines  in 
the  MSM  or  in  a  NVIC.  Tlie  ru le 
proposed  in  the  NPRM  has  not  been 
changed. 

One  comment  suggested  window 
strength  requirements  were  not  needed 
for  vessels  on  protected  waters  such  as 
routes  encompassing  Great  Lakes 
harbors  and  rivers.  The  Coast  Guard 
disagrees  because  the  proposed  rule 
only  requires  that  the  window  strength 
be  "suitable  for  the  service"  and  does 
not  impose  a  specific  structural 
standard.  The  rule  proposed  in  the 
NPRM  has  not  been  changed. 

Part  178— Intact  Stability  and 
Seaworthiness. 

The  rules  proposed  in  this  part  return 
stability  requirements  for  small 
passenger  vessels  of  not  more  than  65' 
to  subchapter  T.  In  1984  these 
requirements  were  placed  in  subchapter 
S  to  have  stability  and  subdivision 
requirements  for  all  types  of  vessels  in 
one  subchapter.  In  response  to  small 
passenger  vessel  operator  and  o%vner 
concerns,  the  Coast  Guard  determined 
that  it  would  be  easier  for  owner/ 
operators  of  small  passenger  vessels  of 
not  mora  than  65'  to  have  to  deal  with 
only  one  set  of  regulations.  Stability  and 
subdivision  requirements  for  small 
passenger  vessels  of  not  man  than  65' 
were  moved  back  to  subchapter  T  in  the 
NPRM. 

Two  comments  specifically  supported 
moving  the  stability  and  subdivision 
requirements  into  subchapter  T  with 
one  comment  stating  that  the  stability 
requirements  for  all  small  passenger 
vessels  should  be  in  subchapter  T. 
Three  comments  objected  to  putting  the 
stability  and  subdivision  requirements 
into  subchapter  T  believing  that  the 
present  organization,  with  stability  and 
subdivision  for  all  types  of  vessels  in 
subchapter  S,  would  facilitate  use  by 
designers  and  simplify  future  changes. 
Another  comment  said  that  this  would 
require  designers  to  cross  reference 
subchapters  T  and  S.  The  Coast  Guard 
has  determined  that  the  location  of 
stability  and  subdivision  requirements 
for  small  passenger  vessels  proposed  in 
this  SNPRM  is  the  best  arrangement 
considering  all  users.  As  proposed  in 
the  NPRM,  part  178  of  this  SNPRM 
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contains  regulations  on  intact  stability 
and  seaworthiness.  Part  179  regulates 
subdivision,  damage  stability,  and 
watertight  integrity.  Subchapter  K  does 
not  conlain  parts  on  stability  and 
subdivision  but  instead  requires 
complia  nee  with  subchapter  S. 
Subcha  iter  K  does  contain  requirements 
for  draii  lage  and  watertight  integrity  of 
weather  decks  in  part  116,  subpart  K. 
Designe  -s  and  naval  architects  are  much 
better  e<  uipped  to  handle  the  use  of  two 
subchaf  lers  for  stability  requirements 
than  a  g  -eater  number  of  owners  who 
may  not  be  able  to  find  the  applicable 
requirenents  in  subchapter  S.  The 
NPRM  I  as  not  been  changed  based  on 
these  CO  mments. 

In  thi$  SNPR.M.  the  simplified 
stabilitj«and  subdivision  requirements 
which  most  vessels  carrying  not  more 
than  158  passengers  or  with  overnight 
accomniodations  for  not  more  than  49 
passengers  can  use  are  proposed  to  be 
located  In  subchapter  T  because  of  the 
comparative  ease  of  use  and  need  which 
owners  of  small  passenger  vessels  have 
for  a  self-contained  subchapter.  The 
stability!  and  subdivision  requirements 
for  vess(  ils  to  be  regulated  by  subchapter 
K  are  re  ained  in  subchapter  S  because 
of  their  greater  complexity. 

One  G  }mment  suggested  including 
require!  lents  for  catamarans,  trimarans, 
and  sub!  nersibles.  As  discussed  above 
under  p|rt  177,  specific  standards  have 
not  been  developed  for  multihulls.  The 
current  policy  for  submersibles  is  not 
sufficiei|tly  tested  to  place  it  into  the 
regulati<  tns.  The  rule  proposed  in  the 
NPRM  1;  as  not  been  changed. 

Section  178.220    Stability  booklet 

The  p  x)posed  rule  requires  review  of 
stability  booklets  by  the  MSC.  One 
commeat  suggested  referencing 
subchafier  S  in  lieu  of  referencing 
§  170.1U).  The  Coast  Guard  agrees 
because  |a  general  reference  is  equivalent 
but  will  not  become  outdated  as 
subchapter  S  is  changed  over  time.  The 
rule  probosed  in  the  NPRM  has  been 
to  incorporate  the  comment. 


changet 

Section 
Certifiaite 


f  78^30    Stability  Letter  or 
of  Inspection  Stability  Details 

The  p  -oposed  rule  specifies  general 
informal  ion  that  must  be  located  on  the 
docume  it  the  operator  refers  to  for 
stability  information.  One  comment 
suggestejd  adding  "or  freeboard"  to 
paragraj  h  (b)  ((b)(2)  in  this  SNPRM). 
The  Coa  >t  Guard  agrees.  It  is  standard 
practice  jto  refer  to  freeboard  if  the 
vessel  does  not  have  draft  marks  or  a 
load  line.  The  rule  proposed  in  the 
NPRM  h  as  been  changed  to  incorporate 
the  com  nent. 


JMI 


One  comment  suggested  the  possible 
use  of  the  word  "doors"  in  lieu  of  the 
word  "openings"  in  paragraph  (cj  ((b)(3) 
in  this  SNPRM).  The  Coast  Guard 
disagrees.  Although  the  normal 
openings  in  watertight  bulkheads  are 
doors,  there  might  be  other  openings, 
such  as  galley  service  windows.  The 
rule  proposed  in  the  NPRM  has  not  been 
changed. 

One  comment  suggested  paragraph 
(d).  ((b)(4)  in  this  SNPRM).  is  too  vague 
and  should  require  identification  of  the 
actual  subdivision  bulkheads.  The  Coast 
Guard  agrees.  The  specific  identification 
of  the  actual  bulkheads  has  been 
standard  practice  at  the  MSC  since 
1986,  as  a  result  of  recommendations 
made  by  the  NTSB  after  the 
MISSISSIPPI  QUEEN  casualty  in  1985. 
The  rule  proposed  in  the  NPRM  has 
been  changed  to  incorporate  the 
comment. 

One  comment  stated  paragraph  (e), 
((b)(5)  in  this  SNPRM),  appears 
incorrect  because  openings  considered 
closed  for  the  stability  analysis  are 
presently  put  on  the  stability  letter.  The 
Coast  Guard  disagrees.  The  intent  of  the 
requirement  is  to  include  in  the  stability 
letter  those  openings  in  watertight 
bulkheads  whidi  the  operator  should 
ensure  are  closed  to  limit  flooding,  such 
as  watertight  doors.  The  SNPRM  has 
been  changed  to  clarify  the  reauirement. 

One  comment  suggested  adoing  the 
word  "type"  in  paragraph  (0  ((b)(6)  in 
this  SNPRM).  The  Coast  Guard  agrees 
because  this  provision  will  make  the 
description  of  fixed  ballast  more 
accurate.  The  NPRM  has  been  changed 
to  incorporate  the  comment. 

One  comment  suggested  adding  a  new 
paragraph  (i)  to  read  "maximum  weight 
of  primary  lifesaving  appliances  and 
their  exact  location  in  the  vessel."  The 
Coast  Guard  disagrees.  Although  some 
ownera  move  these  and  similarly  heavy 
items  without  concern  for  stability,  most 
owners  do  not.  Also,  stability  letters  and 
booklets  routinely  contain  a  provision 
that  when  any  weights  are  shifted  or 
modifications  made  to  the  vessel,  the 
OCMI  must  be  notified.  The  rule 
proposed  in  NPRM  the  has  not  been 
changed  to  incorporate  the  comment. 

Subpart  C— Intact  Stability  Standards 

As  previously  discussed  with 
proposed  §  171.035,  the  Coast  Guaitl  is 
proposing  to  retain  existing  §  171.035  as 
new  §  178.325,  which  would  allow 
certain  sailing  vessels  the  option  of 
passing  a  simplified  stability  proof  test 
instead  of  meeting  subchapter  S  stability 
criteria.  Some  restrictions  concerning 
cockpit  length  and  downflooding  were 
added  and  were  previously  discussed 
with  proposed  §  171.035.  In  order  to 


retain  this  section,  it  was  necessary  to 
modify  the  wording  of  paragraphs 
178.310(a)  and  (b)  and  to  insert  a  new 
paragraph  178.330(e). 

Section  178.310    Application  Based  on 
Length.  Passenger  Capacity,  and 
Propulsion 

The  NPRM  states  which  vessels  must 
comply  with  subchapter  S  and  which 
vessels  may  perform  a  simplified 
stability  proof  test.  Two  comments 
suggested  the  proposed  rules  should 
require  full  stability  tests,  including 
hydrostatics  and  stability  calculations, 
for  all  small  passenger  vessels  regardless 
of  size.  The  Coast  Guard  disagrees 
because  the  simplified  (proof)  test  and 
deadweight  surveys  in  combination 
with  safely  assumed  vessel  vertical 
center  of  gravity  (VCG)  have  been 
satisfactorily  used  for  many  years.  No 
change  was  made  to  the  rule  proposed 
in  the  NPRM. 

One  comment  suggested  that  in  lieu  of 
requiring  a  fiill  stability  review  under 
subchapter  S,  OCMIs  should  be  allowed 
to  accept  the  designers'  calculations  on 
vessels  with  more  than  one  deck  above 
the  bulkhead  deck,  in  an  effort  to 
minimize  MSC  workload.  A  simplified 
proof  test  could  be  used  to  verify  the 
calculations.  The  Coast  Guard  disagrees. 
The  MSC  must  check  compliance  with 
subchapter  S.  Small  passenger  vessel 
stability  and  subdivision  is  a  category  of 
work  which  is  important  enough  that 
the  Coast  Guard  has  no  intention  of 
delegating  review.  No  change  was  made 
to  the  rule  proposed  in  the  NPRM. 

One  comment  suggested  the  three 
categMies  in  paragraph  (a)  should  be 
simultaneous  conditions.  The  Coast 
Guard  disagrees.  Each  of  these  three 
categories  is  intended  to  require  a  vessel 
to  meet  the  stability  criteria  of 
subchapter  S.  The  rule  proposed  in  the 
NPRM  has  been  changed  in  this  SNPRM 
to  clarify  this.  Paragraph  (a)(1)  is  no 
longer  applicable  because  of  the  split 
between  subchapters  T  and  K,  and  has 
been  deleted. 

One  comment  suggested  revising 
paragraphs  (a)(3)  and  (b)(5)  to  read 
passenger  deck  versus  deck.  The  Coast 
Guard  disagrees  because  of  the  concern 
with  muhiple  levels  of  structure  as  well 
as  multiple  levels  accessible  to 
passengers.  A  vessel  with  two  or  more 
decks  above  the  bulkhead  deck  can  have 
a  high  enough  metacentric  height  to 
pass  criteria  for  initial  stability  but  lack 
stability  at  higher  angles  of  heel.  Hie 
rule  proposed  in  the  NPRM  has  not  been 
changed. 


Section  1 76.320    Intact  Stability 
Requirements  for  Mechanically 
Propelled  and  Non-Self-PTopened 
Vessels 

The  proposed  mie  identifies  which 
type  of  procedures  vtrould  be  used  on 
those  vessels  allowed  to  meet  simplified 
stability  criteria.  Two  comments 
suggested  defining  a  pontoon  vessel  or 
making  reference  to  Figure  178.340(f). 
The  Coast  Guard  disagrees  because  the 
paragraph  already  refers  to  proposed 
§  178,340.  The  rule  proposed  in  the 
NPRM  has  not  been  changed. 

One  comment  suggested  including 
examples  of  how  stability  can  be 
ascertained  without  the  proof  test  on 
vessels  carrying  not  more  than  49 
passengers.  The  Coast  Guard  disagrees 
because  any  list  of  examples  will 
remove  the  intended  flexibility.  The 
Coast  Guard's  intention  is  that  OCMIs 
will  continue  to  compare  vessels  to 
similar  vessels  with  satisfactory  service 
rather  than  require  a  specific  test. 
Vessels  of  a  new  design  first  operating 
in  the  area  would  have  to  imdergo  at 
least  the  simplified  stability  proof  test. 
The  rule  proposed  in  the  NPRM  has  not 
been  changed. 

One  comment  suggested  adding  a 
limitation  to  the  proposed  rule  that 
would  force  any  vessel  carrying  deck 
cargo  to  perform  a  test,  even  if  carrying 
not  more  than  49  passengers.  The  Coast 
Guard  agrees  because  small  passenger 
vessels  carrying  deck  cargo  cannot  be 
compared  to  other  types  of  vessels  such 
as  those  that  carry  only  deck  car^o. 
Paragraph  (c)  has  been  revised  in  this 
SNPRM. 

One  comment  suggested  prohibiting 
the  use  of  ballast  water  to  meet  any 
stability  oiteria  because  masters  are  not 
tested  for  competency  in  stability  and 
because  most  small  passenger  vessel 
stability  guidance  is  provided  as  simple 
instructions  in  a  letter.  The  Coast  Guard 
agrees  in  principle.  Proposed  §  178.510 
of  the  NPRM  incorporated  the  comment. 
However,  some  vessels,  especiaffy 
SWATH  (small  waterplane  area  twin 
hull)  designs,  must  have  water  ballast 
systems  to  safely  operate.  Masters  of 
these  vessels  receive  special  training  in 
ballast  system  operation.  Section 
178.510  of  this  SNPRM  proposes  that 
water  ballast  systems  must  be  approved 
by  the  Marine  Safety  Center. 

Section  178.325    Intact  Stability 
Requirements  for  a  Sailing  Vessel 

This  is  a  new  section  which  contains 
requirements  similar  to  those  in  existing 
§  171.035  of  subchapter  S.  This  newly 
proposed  section  is  discussed  earlier  in 
this  preamble  under  §  171.035'. 


Section  1 78.330    Simplified  Stability 
Proof  Test 

The  proposed  rule  contains  all  of  the 
procedures  for  conducting  the  basic 
.  intact  stability  test  for  small  passenger 
vessels.  One  comment  suggested 
including  the  V4  fredxnrd  subniei^gence 
proof  test,  which  forecasts  the  results  of 
completing  the  test  with  the  required 
heeling  moment.  The  Coast  Guard 
disagrees.  In  general,  the  effect  of 
applying  an  increasing  heeling  moment 
may  not  be  linear.  Such  a  test  has  value 
in  reducing  the  labor  necessary  if  the 
test  is  being  performed  to  explore  the 
vessel's  stability  and  can  be  used  as  an 
indicator  if  special  uncommon 
circumstances  exist.  No  change  has  been 
made  to  the  rule  proposed  in  the  NPRM. 

One  comment  suggested  including 
prinwry  lifesaving  equipment  in 
subparagraph  {c)(4)  as  a  weight  to  be 
simulated  if  the  equipment  is  not 
present.  The  Coast  Guard  agrees  because 
such  gear  is  easy  to  forget  at  the  time  of 
vessel  delivery.  This  type  of  equipment 
may  not  be  aboard  until  final  outfitting 
is  completed.  The  rule  proposed  in  the 
NPRM  has  been  changed  to  incorporate 
the  comment. 

One  comment  suggested  revising  the 
center  of  gravity  to  1  meter  to  make  the 
value  consistent  with  international 
practice.  The  Coast  Guard  disagrees.  A 
value  of  2.5  feet  is  consistent  with 
existing  regulations  and  is  a  standard 
that  has  been  used  successfully  for 
decades.  Vessels  using  this  test  are  not 
qualified  to  make  international  voyages 
with  more  than  12  passengers.  The  rule 
proposed  in  the  NPRM  has  not  been 
changed. 

One  comment  suggested  allowing  the 
vertical  center  of  gravity  of  the  weights 
simulating  passengers  be  1.5  feet  above 
the  deck,  so  that  55  gallon  drums  can  be 
used  withotit  stacking  them  on  top  of 
each  other  and  creating  an  unsafe 
condition.  The  Coast  Guard  disagrees 
because  the  purpose  of  the  test  is  to  test 
the  vessel  in  its  worst  operating 
condition.  Alternatives  to  stacking  55 
gallon  drums  are  available.  The  rule 
proposed  in  the  NPRM  has  not  been 
changed. 

One  comment  suggested  revising 
paragraph  (g)  to  start  "When 
demonstrating  compliance  with 
paragraph  (e)  of  this  section,  the 
freeboard  must  be  measured  with  all  test 
loads  aboard  and  the  effects  of  trim  and 
heel  minimized,  as  follows  •  •  •".  The 
Coast  Guard  disagrees  because 
paragraph  (c)  specifies  these  conditions. 
The  mie  proposed  in  the  NPRM  has  not 
been  changed. 

One  comment  su^ested 
subparagraphs  (e)(1)  and  (e)(2)  should 


2034 


Federal  Register  /  Vol.  59,  N( 


refer  to  §§  178.420(b)  and  178.430(d)  to 
indicate  that  a  vessel  having  less  than 
10  inches  of  freeboard  when  fully 
loaded  will  have  to  comply  with 
subchapter  S.  The  Coast  Guard  does  not 
agree  the  10  inch  freeboard  requirement 
needs  to  be  repeated  in  this  section.  As 
discussed  below,  revision  of  the 
worksheet  form  used  for  the  simplified 
stability  test  will  include  a  note  to  check 
that  there  is  at  least  a  10  inch  freeboard 
when  the  vessel  is  fully  loaded  and  in 
a  condition  of  normal  trim.  The  rule 
proposed  in  the  NPPyvi  has  not  been 
changed. 

One  comment  suggested  continuing 
the  use  of  the  old  Coast  Guard 
worksheets  and  believed  the  proposed 
rule  might  lead  to  other  less  effective 
forms.  Another  comment  stated  the  old 
Coast  Guard  work  sheet  should  be 
modified  if  the  proposed  changes  are 
made.  The  regulations  do  not  presently 
require  the  use  of  any  specific  form  or 
worksheet  for  stability  calculations. 
However,  under  the  present  policy  the 
existing  Coast  Guard  form  (CG-4006)  is 
used  by  Coast  Guard  marine  inspectors 
and  will  require  revision  when  these 
rules  become  final.  This  revision  will 
include  a  note  to  check  that  there  is  at 
least  a  10  inch  freeboard  when  the 
vessel  is  fully  loaded  (using  test 
weights)  and  in  a  condition  of  normal 
trim.  The  rule  proposed  in  the  NPRM 
has  not  been  changed. 

One  comment  suggested  allowing  full 
freeboard  immersion  for  sailing  vessels, 
as  with  proposed  §  170.170.  The  Coast 
Guard  agrees  because  the  design  of  the 
buoyant  volume  of  typical  sailing 
vessels  is  similar  for  vessels  under  and 
over  65  feet  in  length.  New 
§  178.330(f)(5)  has  been  added  to  this 
SNPRM  to  permit  a  flush  deck  sailing 
vessel  to  submerge  up  to  the  full 
freeboard  in  lieu  of  half  the  freeboard. 

One  comment  suggested  that  the 
words  "acceptable  manner"  in 
paragraph  (h)  could  be  interpreted  to 
mean  the  total  weight  must  be  loaded 
and  unloaded  to  prove  compliance.  The 
Coast  Guard  agrees  that  this  is  the  intent 
of  this  requirement.  The  rule  proposed 
in  the  NPRM  has  not  been  changed. 

One  comment  suggested  incorporating 
the  passenger  density  proposed  in 
§  171.050  to  account  for  rail  crowding. 
The  Coast  Guard  disagrees  because  this 
test  has  proven  sufficient  for  many 
years.  The  rule  proposed  in  the  NTRM 
has  not  been  changed. 

Section  178.340    Stability  Standards 
for  Pontoon  Vessels  on  Protected  Waters 

The  proposed  rule  requires  a 
transverse  and  longitudinal  moment 
proof  test  for  pontoon  vessels  with  two 
pontoons.  One  comment  suggested  that 
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stability  of  pontoon  vessels  is  already 
covered  in  the  MSM.  The  rule  proposed 
in  the  N  'RM  incorporated  information 
which  i!  in  the  MSM.  Coast  Guard 
intent  is  to  include  existing  policy  in 
the  regu  ations  whenever  appropriate. 
The  ruU  proposed  in  the  NPRM  has  not 
been  ch|nged. 

One  comment  requested  an 
explana  ion  of  the  proposed 
requirer  lent  in  paragraph  (a),  which 
states  th  jt  the  deck  accessible  to 
passeng  srs  must  not  extend  past  the 
outboari  edge  of  either  pontoon.  The 
Coast  Gi  lard  finds  this  provision 
necessai  y  to  prevent  possible  capsizing 
as  the  p  issenger  heeling  moment 
exceeds  the  righting  moment  of  the 
vessel,  i  ithough  an  infrequent  problem, 
the  poss  ibility  of  capsizing  exists  and 
the  only  way  to  ensure  safety  on 
pontoor  vessels  is  not  to  permit 
overhan  ».  Rails  or  bulkheads  preventing 
passeng  sr  movement  will  be  satisfactory 
to  meet  his  requirement.  The  rale 
propose  i  in  the  NPRM  has  not  been 
changet  , 

One  c  jmment  suggested  precluding 
passeng  '.r  access  beyond  the  fore  and  afl 
ends  of  he  pontoons,  as  well  as 
outboar{  of  the  pontoons.  The  Coast 
Guard  a  rees  because,  although 
envisior  ed  as  less  of  a  potential 
problem  than  passengers  outboard  of  a 
pontoon ,  it  is  possible  that  seesawing 
could  le  id  to  pitchpoling.  The  rule 
propose  1  in  the  NPRM  has  been 
changeq  to  incorporate  the  comment. 
Rails  or  )ulkheads  preventing  passenger 
movemt  nt  will  be  satisfactory  to  meet 
this  reqi  irement  also. 

One  c  )mment  suggested  rewording 
the  surv  val  criteria  to  show  a  loss  of  not 
more  ihi  n  one-half  of  the  freeboard  area 
existing  before  the  weight  shift,  versus 
having  i  tore  sectional  area  remaining 
than  wa ;  submerged.  The  Coast  Guard 
disagre^.  The  comment  merely 
addresses  semantics.  The  proposed 
wordinj  and  figure  clearly  demonstrates 
the  con<  ept.  The  rule  proposed  in  the 
NPRM  1  as  not  been  changed. 

Since  the  NPRM  was  published, 
ABYC  h  IS  published  specification  H- 
35,  "J'oi  /ering  and  Load  Capacity  of 
Pontoor  Boats".  This  specification 
provide  guideHnes,  instructions,  and 
pass/fai  criteria  for  a  slabihty  test.  It 
include!  vessels  with  more  than  two 
pontoon  s  and  more  than  one  deck.  The 
Coast  Gi  lard  solicits  comments  on  the 
usefuln«  ss  of  this  standard  for  use  on 
inspects  d  small  passenger  vessels. 

Subpart  D— Drainage  of  Weather  Decks 

The  n  lies  proposed  in  the  NPRM 
require  ;  i  specific  size  drainage  area  to 
allow  b(  arding  seas  to'flow  overboard. 
One  con  iment  suggested  that  the 


proposed  rules  clarify  existing  policy 
and  regulations  and  therefore  should 
remain  as  proposed.  The  Coast  Guard 
agrees.  Many  of  the  requirements 
proposed  in  the  NPRM  repeat  existing 
regulations.  Corrections  to  the  NPRM 
have  been  made  as  discussed  below. 
Because  of  the  changes  to  the  cockpit 
drainage  requirements  discussed  under 
§  178.420  and  the  changes  to  the 
drainage  calculation  formula  discussed 
under  §  178.450.  the  Coast  Guard  is 
soliciting  comments  concerning 
whether  freeing  ports,  which  are 
required  on  well  deck  vessels,  can  be 
used  on  cockpit  vessels,  or  if  cockpit 
vessels  should  be  required  to  have 
scuppers. 

In  general,  there  is  no  need  to  have  a 
part  in  subchapter  K  which  corresponds 
to  part  178  in  subchapter  T.  However, 
there  is  a  need  for  requirements 
concerning  drainage  and  watertight 
integrity.  Therefore,  proposed 
subchapter  K  contains  subpart  K,  par! 
116,  "Drainage  and  Watertight 
Integrity",  which  contains  the  same 
requirements  as  §§  178.410  to  178.450 
and  §  179.360  of  proposed  subchapter  T. 
Proposed  §  116.100(b)  will  allow 
compliance  with  subpart  K  in  lieu  of 
meeting  requirements  in  §§171.124 
through  171.155  of  subchapter  S. 

Section  1 78.420    Drainage  of  Cockpit 
Vessels 

The  NPRM  contains  specific 
requirements  for  the  amount  and 
method  of  drainage  of  cockpit  vessels. 
One  comment  suggested  removing  the 
term  "freeing  port"  from  paragraph  (d). 
The  Coast  Guard  agrees.  Freeing  ports 
are  not  associated  with  cockpit  vessels 
in  the  existing  regulations  nor  should 
they  be  in  the  proposed  rule.  Cockpits 
are  usually  much  smaller  than  wells  and 
retain  a  lesser  volume  of  water,  reducing 
the  free  surface  effect.  When  using  the 
simplified  stability  proof  test, 
requirements  are  also  different  for 
cockpit  vessels  because  of  the  way 
freeboard  is  measured  and  freeboard 
immersion  is  calculated.  Because  of 
this,  cockpit  vessels  are  required  to  have 
less  drainage  area  than  well  deck  vessels 
under  the  existing  regulations. 

Along  with  this  is  tne  concept  that 
cockpits  are  drained  by  scuppers,  while 
well  decks  are  drained  by  freeing  ports. 
The  arrangement  of  each  vessel  is 
different,  but  in  general,  the  cockpit  sole 
of  a  cockpit  vessel  is  closer  to  the  level 
of  the  waterline  than  the  deck  of  a  well 
deck  vessel,  with  a  greater  possible  need 
for  non-return  closures.  The  term  "self- 
bailing"  is  used  in  existing  §  171.145(b), 
when  referring  to  a  cockpit.  Although 
not  used  or  defined  in  the  NPRM,  self- 
bailing  generally  implies  a  passive 
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means  by  which  a  vessel  bees  itself  of 
water  via  scuppers  which  are  sometimes 
fitted  v>rith  non-return  valves.  The  non- 
return valves  do  not  allow  water  back 
into  the  vessel.  To  maintain  the  concept 
of  a  cockpit  with  scuppers  for  drainage, 
paragraph  (d)  has  been  revised  in  this 
SNPRM  to  specifically  require  self- 
bailing  cockpits.  "Self-bailing  cockpit" 
is  now  defined  in  proposed  §  175.400  of 
this  SNPRM.  Cockpits  which  have  decks 
lower  than  10  inches  above  the  deepest 
load  waterline  must  have  the  scuppers 
fitted  with  non-return  valves. 

Section  1 78.430    Drainage  of  Well  Deck 
Vessels 

The  NPRM  contains  specific 
requirements  for  the  amount  and 
method  of  drainage  of  well  deck  vessels. 
Compared  to  the  scuppers  required  to 
drain  cockpits,  freeing  ports  found  on 
well  deck  vessels  are  typically  required 
to  be  much  larger  in  area,  to  quickly 
"free"  the  deck  of  large  amounts  of 
water  shipped  aboard  during  heavy 
weather.  This  prevents  the  weight  and 
movement  of  the  water  within  a  well, 
which  is  larger  than  a  cockpit  and  could 
contain  more  water,  from  adversely 
affecting  stability.  Because  of  the 
differences  in  design  and  arrangement 
of  well  deck  vessels  and  cockpit  vessels, 
and  because  of  the  difference  in  stability 
requirements  (as  discussed  under 
§  178.420).  well  deck  drainage  does  not 
need  to  be  restricted  to  freeing  ports. 
Scuppers  would  perform  adequately. 
Because  of  the  large  drainage  area 
requirements  for  some  vessels  operating 
on  partially  protected  or  exposed 
waters,  practicality  will  limit  the  use  of 
scuppers.  However,  the  owner  or 
designer  of  a  vessel  operating  on 
protected  waters  (where  the  drainage 
area  requirements  would  be  the  same  for 
cockpit  and  well  deck  vessels)  might 
prefer  to  use  scuppers  instead  of  freeing 
ports.  This  SNPRM  allows  the  use  of 
scuppers  or  fi"eeing  ports  for  drainage  of 
well  deck  vessels. 

One  comment  suggested  that 
paragraph  (b)  should  not  give  owners 
the  option  of  two  drainage 
requirements.  The  Coast  Guard 
disagrees.  This  requirement  gives  the 
option  of  having  additional  survivability 
features  as  a  tradeoff  for  a  smaller 
drainage  area.  It  exists  in  the  current 
regulations.  The  rule  proposed  in  the 
NPRM  has  not  been  changed. 

One  comment  suggested  that 
confijsion  exists  because  the  stability 
criteria  required  by  paragraph  {b)(2)  as 
a  tradeoff  for  a  smaller  drainage  area  are 
not  applicable  to  vessels  which  carry 
not  more  than  49  passengers.  The  Coast 
Guard  does  not  agree  that  there  should 
be  any  confusion.  The  hi^r  criteria 


required  by  this  paragraph  are 
performaoce  standards  which  are 
required  for  a  sp)ecial  drainage 
allowance,  regardless  of  the  number  of 
passengers  carried.  In  this  instance,  they 
are  not  being  used  as  required  stability 
criteria  for  certain  vessels.  The  rule 
proposed  in  the  NPRM  has  not  been 
changed. 


Section  178.450 
Drainage  Area 


Calculation  of 


The  NPRM  contains  the  formula  to  be 
used  to  determine  the  drainage  area  of 
cockpit  and  well  deck  vessels.  The 
formula  accounts  for  route,  freeboard, 
bulwark  height,  and  superstructures 
which  exclude  water  volume.  As 
discussed  in  the  NPRM.  the  Coast  Guard 
is  concerned  about  the  rapid  clearing  of 
water  taken  onto  the  weatherdeck.  Chie 
comment  suggested  making  the 
calculation  simpler  by  putting  required 
drainage  area  into  chart  form.  The  Coast 
Guard  disagrees.  Any  chart  or  table 
which  could  be  devised  would  require 
interpolation,  whereas  the  formula 
provides  direct  calculation  of  the  area. 
Any  given  vessel  will  need  only  one 
series  of  calculations.  The  rule  proposed 
in  the  NPRM  has  not  been  changed. 

One  comment  did  not  understand  the 
formula  and  suggested  the  volume  factor 
refers  only  to  cockpit  vessels.  The  Coast 
Guard  disagrees.  The  volume  factor  is  a 
constant  for  some  vessels  but  a  formula 
for  other  vessels  and  is  applicable  to  all 
well  deck  and  cockpit  vessels. 

One  comment  pointed  out  that  the 
factor  "t"  was  determined  in  §  178.330, 
not  the  factor  "b".  This  error  has  been 
corrected. 

One  comment  suggested  (hat 
"meeting  the  requirements  of  §  179.360" 
be'inserted  in  the  definition  of  the  factor 
"H"  after  "weathertight  superstructure". 
This  would  more  clearly  require  that  all 
areas  excluded  from  the  total  deck  area 
have  watertight  coamings  in  accordance 
with  §  179.360,  which  was  the  intent  of 
this  requirement.  The  rule  proposed  in 
the  NPRM  has  been  changed. 

One  comment  suggested  requiring  less 
drainage,  especially  in  restricted 
operating  areas,  because  few  vessels 
sink  due  to  a  lack  of  drainage.  The  Coast 
Guard  disagrees.  Improper  deck 
drainage  has  been  a  contributing  cause 
to  some  vessel  sinkings. 

One  comment  suggested  that  freeing 
port  area  (in  square  indies)  should  be 
15,  or  some  other  appropriate  constant, 
times  the  volume  of  water  which  can  be 
trapped  (in  cubic  feet).  The  Coast  Guard 
disagrees.  Drainage  should  be  a  function 
of  factors  such  as  the  type  of  vessel, 
route,  freeboard,  and  bulwark  or  cockpit 
height. 


Two  comments  suggested  making  the 
drainage  area  the  same  for  exposed 
voters  as  for  partially  protected  waters 
due  to  similar  operating  conditions 
which  can  be  experienced  while  in 
these  sets  of  waters.  Hie  Coast  Guard 
agrees  that  vessels  are  scnnetimes 
operated  on  the  more  exposed  portions 
of  routes  for  which  they  were  designed, 
'  but  not  originally  planned  to  be 
operated.  As  an  example,  a  vessel  can  be 
subjected  to  severe  seas  for  a  longer 
period  of  time  when  it  is  not  close  to  a 
harbor  of  safe  refuge  (but  within  20 
miles  of  shore,  therefore  qualifying  for 
a  partially  protected  route)  than  it 
would  if  operated  one  to  three  miles 
offshore.  A  distinction  has  always 
existed  between  exposed  and  partially 
protected  waters.  The  existing 
regulations  have  drainage  requirements 
which  are  much  greater  for  exposed 
routes  than  for  partially  protected 
routes.  The  formula  proposed  in  the 
NPRM  attempts  to  smocrth  out  the 
amount  of  required  drainage  area, 
reducing  the  step  effect  and  providing 
more  balanced  drainage  requirements. 
The  rule  proposed  in  the  NPRM  has 
been  changed  as  discussed  below.  These 
changes  also  make  the  formula  easier  to 
use. 

The  drainage  aree  formula  has  been 
adjusted  slightly  to  equalize  the 
drainage  area  requirements  for  well 
deck  and  cockpit  vessels  with  wells/ 
cockpits  which  are  near  the  same  size. 
This  change  has  made  §  178.430(bM3) 
urmeoessary,  and  it  has  been  removed  in 
this  SNPRM. 

The  drainage  calculation  formula  has 
also  been  changed  to  reflect  higher 
drainage  requirements  based  on  a 
vessel's  prop)ensity  to  ship  water. 
Vessels  vdth  lower  freeboards  or  which 
are  operated  on  more  sev»«  routes  have 
a  need  for  more  drainage  than  vessels 
with  higher  freeboards  operated  on 
protected  routes,  because  they  will  be 
exposed  to  situations  where  they  can 
easily  ship  large  amounts  of  water.  The 
highest  impact  will  be  on  small,  low 
freeboard  vessels  (typically  cockpit 
vessels)  operated  on  exposed  or 
partially  protected  routes.  Vessels  on 
protected  routes  will  not  be  affected. 
Builders  and  designers  will  notice  that, 
because  of  the  deck  exclusion  provision 
in  the  proposed  formula,  the  amount  of 
drainage  area  for  a  well  deck  vessel  on 
an  exposed  or  partially  protected  route 
will  generally  be  less  than  that  required 
by  the  existing  formula,  depending  on 
its  freeboard  and  bulwark  height. 

Under  §§  1 78.420  and  178.430  of  this 
SNPRM,  the  requirements  to  have 
scuppers  to  drain  a  cockpit  vessel  and 
to  have  freeing  ports  to  drain  a  well 
deck  vessel  are  clearly  difierentiated. 
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However,  the  Coast  Guard  is  open  to 
comments  on  the  merit  of  not 
specifically  requiring  a  drainage  methtd 
and  allowing  the  designer,  builder, 
owner,  or  operator  to  choose  the  method 
(scuppers  or  freeing  ports),  as  long  as 
the  required  drainage  area  is  provided. 
The  Coast  Guard  solicits  comments  on 
this  concept. 

Section  1 78.510    Fixed  Ballast 

In  general,  there  is  no  need  to  have  a 
part  in  subchapter  K  which  corresponds 
to  part  178  in  subchapter  T.  However, 
there  is  a  need  for  requirements 
concerning  ballast  and  ballast  systems. 
Therefore,  proposed  subchapter  K 
contains  subpart  L,  part  116,  "Ballast 
Systems",  which  contains  the  same 
requirements  as  §  178.510  of  proposed 
subchapter  T. 

The  proposed  rule  prohibits  the  use  of 
liquid  ballast  if  necessary  to  meet  the 
Stability  requirements  applicable  to  that 
particular  vessel.  Any  optional  ballast, 
including  water  ballast  systems,  may  be 
added.  However,  the  designer  must 
show  that  throughout  the  range  of  ail 
possible  operating  conditions,  from  full 
to  empty  ballast  fank(s),  the  vessel  will 
still  meet  all  applicable  stability  criteria. 
Two  comments  suggested  adding  liquid 
ballast  as  an  option  due  to  its  ability  to 
compensate  for  a  wide  variety  of  ser\'ice 
conditions.  The  comment  added  that  its 
use  should  not  be  precluded  because  of 
operator  error,  which  can  occur  under 
any  circumstances  with  any  system.  The 
Coast  Guard  is  concerned  with  actions 
which  may  be  taken  by  the  crew  or 
master  of  a  small  passenger  vessel 
because  of  a  lack  of  knowledge 
concerning  ballast  procedures  and/or 
basic  stability  fundamentals.  Small 
passenger  vessel  masters  are  not 
required  to,  and  most  often  do  not, 
understand  this  subject.  Experience  has 
shown  that  some  operators  show 
wanton  disregard  for  stability 
instructions  on  the  use  of  liquid  ballast. 

In  the  past,  the  installation  of  fixed 
ballast  has  not  proven  to  be  difficuh  or 
overly  restrictive  for  vessel  loading  and 
operation.  Increasingly,  novel  vessel 
designs,  such  as  catamarans,  SWATHs, 
and  DSC,  have  needed  active  water 
ballast  systems  to  adjust  draft,  list  or 
trim,  while  other  vessels  have  used 
them  as  a  means  of  tonnage  exemption. 
The  Marine  Safety  Center  and 
Commandant  have  approved  some 
active  water  ballast  systems  on  a  case  by 
case  basis.  Permanent  water  ballast  has 
also  been  accepted  to  meet  specific 
stability  requirements.  Fixed  (or 
permanent)  water  ballast  does  not 
qualify  for  tonnage  exemption. 

Current  policy  for  active  water  ballast 
requires  the  designer  to  show  that 


ded 


througl  out  the  range  of  all  possible 
operati  ig  conditions  the  vessel  will  still 
meet  ai  applicable  stability  criteria. 
Ballast  oading  restrictions,  which 
incorpcjrate  simple  restrictions,  must  be 
in  the  stability  letter  which  is 
rofessional  competence  of 
and  crew  members,  as  well  as 
ystem  design  and  operation,  are 
ular  concern.  The  owner  or 
■  should  be  prepared  to  satisfy 
OC  <II  that  the  crew  is  trained  in  the 
nature  and  proper  operation  of 
sm.  Training  may  be  required  by 
0C|1I  as  well  as  an  endorsement  on 
requiring  an  endorsement  on 
er's  license  authorizing  service 
icular  vessel  or  class  of  vessels, 
settion  has  been  revised  to 
corpc  rate  case-by-case  approval  of 
b  illast  systems. 
(  omment  suggested  the  ballast 
r  (commended  in  NVIC  5-62, 
3allast",  should  be  included  in 
lations.  The  Coast  Guard 
because  the  details  in  NVIC  5- 
I  lerely  guidance  and  are 
appn  priate  for  the  regulations.  The 
pr<  posed  in  the  NPRM  has  not  been 
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IfPRM  returns  subdivision  and 
integrity  standards  to 
iter  T  after  being  located  in 
subcha  Iter  S  since  1984.  One  comment 
uggest  id  adding  a  new  subpart  that 
1  equire  vessels  less  than  20  feet, 
which  are  outboard  motor 
and  do  not  comply  with  part 
subpart  B.  to  meet  the  level 
requirements  for  outboard 
33  CFR  part  183,  subpart  G  or 
;omment  further  suggested  that 
tandards  could  be  required  for 
)ver  20  feet  in  length.  The  Coast 
£  ;rees  with  the  intent  of  this 
on  but  is  not  ch^mging  the  rule 
■  in  the  NPRM.  The  proposed 
written  with  a  graduated  scale 
requ*ements  depending  on  a  vessel's 
nu  Tiber  of  passengers,  and  route. 
J  jested  requirement  would  be 
cpncert  with  this  scale,  requiring 
vessels  to  meet  a  higher 
than  larger  vessels  carrying 
passengers.  Casualty  data  does  not 
significant  problems  for 
10  feet  or  less  in  length.  Many 
lo  not  certificate  vessels  this 


oceans  or  coastwise  routes 

a  close  look  at  items  such  as 

and  lifesaving  equipment. 

Proposed  §  175.540,  an  owner 

pn  pose  the  flotation  test  required 

recreational  craft  by  33  CFR  part  183 


as  an  equivalent  or  alternative  to  other 
requirements. 

Section  1 79.210    Collision  Bulkhead 

The  proposed  rule  establishes  which 
vessels  must  have  a  collision  bulkhead. 
One  comment  suggested  requiring  a 
collision  bulkhead  on  vessels  which 
operate  on  exposed  waters  on  the  Great 
Lakes  since  they  are  exposed  to  the 
same  hazards  as  vessels  operating  on 
coastwise  routes.  The  Coast  Guard 
disagrees.  Although  prudence  indicates 
a  collision  bulkhead  should  be  installed 
on  alUessels,  casualty  data  does  not 
justify  adding  such  a  requirement  to  the 
current  regulations.  The  rule  proposed 
in  the  NTRM  has  not  been  changed. 

One  comment  suggested  rewording 
paragraph  (b)  to  be  more  clear  by 
specifying  vessels  operating  on  exposed 
waters  as  a  category  and  vessels  of  more 
than  40  feet  in  length  operating  on 
partially  protected  waters  as  categories. 
The  Coast  Guard  agrees.  All  oceans 
routes  are  exposed  and  the  provision 
concerning  vessels  not  more  than  40  feet 
in  length  is  limited  to  partially 
protected  waters  in  the  existing 
regulations.  The  rule  proposed  in  the 
NPRM  has  been  changed  to  incorporate 
the  comment. 

Section  179.212    Watertight  Bulkheads 
for  Subdivision 

The  proposed  rule  establishes  which 
vessels  must  have  watertight 
subdivision  bulkheads.  One  comment 
supported  subdivision  requirements, 
especially  on  new  vessels,  and 
suggested  that  the  installation  of 
subdivision  bulkheads  should  be 
accepted  as  a  cheaper  alternative  to 
inflatable  liferafts.  The  Coast  Guard 
concurs  and  is  proposing  in  this  SNPRM 
that  vessels  of  not  more  than  65  fe^t  in 
length  carrying  not  more  than  49 
passengers  may  voluntarily  meet  certain 
subdivision  requirements  in  return  for  a 
reduction  in  the  lifesaving  equipment 
requirements.  Part  180  of  this  preamble 
discusses  this  alternative. 

One  comment  suggested  a  one 
compartment  standard  of  damage 
stability  for  new  vessels  of  all  sizes  on 
all  routes.  The  Coast  Guard  agrees  thai 
prudence  dictates  that  alt  vessels  should 
meet  a  one  compartment  standard.  The 
existing  and  proposed  one  compartment 
standard  of  subdivision  for  small  vessels 
has  no  damage  stability  provision  to 
ensure  that  a  flooded  vessel  will  slay 
upright.  The  Coast  Guard  is  proposing 
in  this  SNPRM  that  vessels  of  not  more 
than  65  feet  in  length  with  overnight 
accommodations  for  not  more  than  49 
passengers  may  voluntarily  meet  certain 
subdivision  requirements  in  return  fi>r  rt 
reduction  in  the  lifesaving  eqiiipmeni 
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requirements.  Part  180  of  this  preamble 
discusses  this  alternative. 

Section  179.240    Foam  Flotation 
Material 

The  rule  proposed  in  the  NPRM 
returns  existing  requirements  on  foam 
used  for  flotation  to  subchapter  T  from 
46  CFR  subchapter  S,  and  limits  the  use 
of  foam  flotation  to  small  vessels.  One 
comment  stated  33  CFR  183.114  deals 
with  absorption  of  petroleum  products 
and  has  nothing  to  do  with  ignition 
resistance.  The  Coast  Guard  agrees. 
However,  for  the  purposes  of  the  NPRM, 
33  CFR  183.114  applies  only  to  those 
spaces  that  are  not  free  of  ignition 
sources  where  foam  flotation  that  had 
absorbed  petroleum  products  would 
constitute  a  fire  hazard.  The  rule 
proposed  in  the  NPRM  has  not  been 
changed. 

Two  comments  sugge.sted  permitting 
the  use  of  foam  flotation  on  all  lengths 
of  vessels,  especially  on  FRP  vessels,  to 
provide  buoyancy.  The  comments  also 
suggested  that  the  use  of  foam  flotation 
would  help  vessels  meet  subdivision 
standards.  The  Coast  Guard  does  not 
agree  that  the  proposed  rule  should  be 
changed.  Although  foam  flotation 
installed  to  the  specifications  in  the 
proposed  rule  will  augment  subdivision, 
foam  installation  generally  tends  to 
aggravate  maintenance  problems  by 
restricting  access.  A  vessel  designed 
without  foam  flotation  is  much  easier 
for  the  owner  to  maintain  and  the  Coast 
Guard  to  inspect.  Removal  of  foam 
flotation,  a  major  undertaking,  may  be 
required  periodically  for  hull 
inspection.  Also,  casualty  statistics  do 
not  indicate  that  vessels  designed  and 
operated  within  the  constraints  of  the 
regidations  have  inadequate  buoyancy. 

One  comment  suggested  foam 
flotation  deteriorates  with  age  and 
inspection  plates  should  be  provided  to 
permit  periodic  sampling  to  determine 
the  density  and  condition  of  the 
material.  The  Coast  Guard  agrees  there 
is  a  need  to  periodically  ascertain  the 
condition  of  the  foam  flotation. 
Installations  of  foam  flotation  vary  in 
detail  and  adequate  inspection 
requirements  are  best  determined  on  a 
case-by-case  basis.  The  rule  proposed  in 
the  NPRM  has  not  been  changed. 

Section  179.310    Collision  Bulkheads 

The  proposed  rule  establishes  the 
vertical  extent  and  longitudinal 
locations  acceptable  for  collision 
bulkheads.  Two  comments  suggested 
rewording  paragraph  (a)(1)  to  say  "the 
weather  deck,  or  the  first  deck  above  the 
bulkhead  deck,  whichever  is  lower", 
because  the  proposed  wording  could  be 
interpreted  to  mean  a  vessel  must  have 


a  deck  above  the  bulkhead  deck, 
prohibiting  flush  deck  vessels.  The 
Coast  Guard  agrees.  It  was  not  the  intent 
to  exclude  flush  deck  vessels  and  the 
suggested  wording  is  clearer.  The  rule 
proposed  in  the  NPRM  has  been 
changed  to  incorporate  the  comment. 

One  comment  suggested  that 
requiring  the  collision  bulkhead  to 
extend  to  the  bulkhead  deck  is 
unreasonable  and  unnecessary  and  that 
other  provisions  which  establish 
equivalent  safety  should  be  permitted. 
The  Coast  Guard  disagrees.  This 
provision  has  been  in  the  existing 
regulations  for  decades.  The  HERALD 
OF  FREE  ENTERPRISE  disaster  in  1987. 
where  hundreds  died,  showed  the 
hazard  of  trapping  water  in  the 
superstructure  through  an  open  bow 
with  no  collision  bulkhead.  Proposed 
§  175.540  provides  for  equivalents, 
which  might  include  demonstrating  by 
calculation  that  a  vessel  can  survive 
with  water  in  the  superstructure.  The 
rule  proposed  in  the  NPRM  was  not 
changed. 

One  comment  suggested  rewording 
paragraph  (a)(1)  to  state  "exposed 
waters"  rather  than  "other  than  all  other 
waters."  The  Coast  Guard  agrees.  The 
proposed  rule  reproduced  the  existing 
requirement  in  §  171.085.  The  existing 
requirement  requires  the  collision 
bulkhead  to  extend  to  the  weather  deck 
on  all  small  passenger  vessels.  However, 
the  size  of  small  passenger  vessels  has 
continued  to  increase  and  the  Coast 
Guard  now  considers  the  requirements 
applicable  to  a  vessel  inspected  imder 
subchapter  H  appropriate.  The  rule 
proposed  in  the  NPRM  has  been 
changed  to  require  the  collision 
bulkhead  to  extend  to  the  weather  deck, 
or  the  first  deck  above  the  bulkhead 
deck,  whichever  is  lower,  for  service  on 
oceans  or  coastwise  routes. 

One  comment  suggested  not  limiting 
the  longitudinal  location  if  subdivision 
standards  are  met  and  using  the  same 
limitations  for  small  passenger  vessels 
as  for  large  passenger  vessels  (regulated 
by  subchapter  H).  The  Coast  Guard 
agrees  in  part.  The  forward  position  was 
determined  from  casualty  data,  which 
show  that  a  bulkhead  forward  of  that 
position  will  often  be  breached  in  a 
collision.  For  2  years  Coast  Guard  policy 
has  been  to  remove  the  aft  (15  per  cent) 
limitation  if  a  vessel  meets  the 
subdivision  standards.  Since  this 
change  affects  all  vessel  types,  the  Coast 
Guard  is  pursuing  the  change  in  a 
regulation  project,  entitled  "General 
Revisions  to  Stability  Regulations" 
(CGD  89-038).  that  will  update 
subchapter  S.  The  rule  proposed  in  the 
NPRM  has  not  been  changed. 


Three  comments  noted  that  the 
longitudinal  position  of  the  collision 
bulkhead  is  not  stipulated,  in  paragraph 
(b).  for  vessels  of  not  more  than  65  feet 
in  length.  Another  comment  suggested 
changing  the  cutoff  requirement  for 
longitudinal  location  of  the  collision 
bulkhead,  in  paragraph  (b),  to  more  than 
49  passengers  versus  more  than  150,  to 
provide  consistency  with  proposed 
§  179.210,  which  establishes  which 
vessels  must  have  a  collision  bulkhead. 
As  proposed  in  this  SNPRM,  the 
following  vessels  must  have  a  collision 
bulkhead:  a  vessel  of  more  than  65  feet 
in  length;  a  vessel  of  not  more  than  65 
feet  in  length  which  carries  more  than 
49  passengers  or  which  operates  on 
exposed  waters:  and  a  vessel  of  more 
than  40  feet  in  length  which  operates  on 
partially  protected  waters.  The  Coast 
Guard  agrees  with  the  comments,  and  is 
revising  the  SNPRM  to  require  that  all 
vessels  which  must  have  a  collision 
bulkhead  in  compliance  with  §  179.210 
must  also  comply  with  the  location 
requirement  in  §  179.310(b).  The  rule 
proposed  in  this  SNPRM  is  essentially 
the  same  as  the  existing  requirements  in 
subchapter  S.  However,  industry  input 
indicates  that  this  proposed  location 
requirement  adversely  affects  the  use  of 
interior  space-  Casuahy  data  shows  that 
a  collision  bulkhead  further  forward,  as 
many  small  passenger  vessel  owners 
prefer,  may  not  be  effective  in  a 
collision.  The  Coast  Guard  solicits  more 
comments  on  vessels  which  should  be 
required  to  have  a  collision  bulkhead. 

One  comment  suggested  permitting 
the  collision  bulkhead  to  follow  cant 
frames  to  achieve  watertight  integrity  on 
old  wooden  vessels.  The  Coast  Guard 
disagrees.  In  general,  the  concept  of  a  • 
one  compartment  standard  of 
subdivision  is  based  on  plane 
bulkheads.  The  equivalency  provision 
in  proposed  §  175.540  could 
accommodate  non-plane  collision 
bulkheads  provided  all  sections  of  the 
bulkhead  were  acceptably  located.  The 
rule  proposed  in  the  NPRM  has  not  been 
changed. 

One  comment  suggested  the  15 
percent  limit  does  not  satisfy  SOLAS 
requirements  for  some  vessels  and 
might  preclude  international  service  at 
some  time.  The  Coast  Guard  agrees  that 
it  is  possible  to  have  a  situation  exist 
where  the  placement  of  the  collision 
bulkhead  meets  SOLAS,  but  does  not 
comply  with  subchapter  T  because  the 
15%  limit  has  been  exceeded.  However, 
it  is  possible  to  build  a  vessel  to  meet 
both  SOLAS  and  subchapter  T  if 
planned  and  built  accordingly.  It  is  the 
owner  and  operator's  responsibility  to 
have  the  vessel  properly  designed  and 
built  if  international  voyages  are  ever  a 
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possibility.  The  rule  proposed  in  the 
NPRM  has  not  been  changed. 

Section  1 79.320    Watertight  Bulkheads 

The  proposed  rule  requires  plane 
bulkheads  of  adequate  strengLh  with  a 
minimum  of  penetrations.  One 
comment  suggested  rewording  the 
proposed  rule  to  clarify  that  it  applies 
only  to  bulkheads  required  by  proposed 
part  179.  The  Coast  Guard  agrees 
because  the  proposed  section  has  no 
applicability  clause  like  other  sections 
in  proposed  subpart  C.  The  rule 
proposed  in  the  NPRM  has  been 
chaiiged  to  incorporate  the  cciriment. 

Section  179.330    Watertight  Doors 

The  proposed  rule  address^-s  where 
watertight  doors  may  be  us«?d  and  the 
alarms  and  t  losing  devices  for  such 
doors.  Watertight  doors  impose  a  safety 
hazard,  especially  on  small  vessels. 
Most  small  vessels  are  designed  to  a  one 
compartment  standard  of  sulwiivision. 
One  door  inadvertently  left  opnn  when 
an  adiacent  space  is  damaged  will  often 
lead  to  foundering.  One  comn)t:nt 
specificaily  concurred  with  allowing 
watertight  doors  which  provide  access 
to  machinery  spaces.  The  Coast  Guard  is 
proposing  !o  allow  watertighl  doors 
between  machinery  spaces  arid 
accommodations  because  the  heat, 
noise,  and  smell  will  normally  provide 
a  sufficient  incentive  for  crew  and 
passengers  to  keep  these  drxirs  closed. 
The  rule  proposed  in  the  NPRM  has  not 
been  changed. 

Two  comments  suggested  the 
proposed  rule  does  not  give  clear 
guidance  to  OCMIs  on  when  watertight 
doors  would  be  allowed,  and 
recommended  omitting  the  OCMI's 
discretion.  The  Coast  Guard  disagrees 
with  the  former  and  agrees  with  the 
latter.  The  Coast  Guard  recently  revised 
its  policy  concerning  watertight  doors. 
The  new  policy  removed  almost  all 
OCMI  discretion  and  allows  doors  only 
to  machinery  spaces,  except  on  vessels 
serving  the  offshore  oil  industry.  If  a 
vessel  in  oil  and  mineral  service 
changes  to  passenger  service,  all 
watertight  doors  which  do  not  comply 
with  this  new  policy  must  be  removed 
or  closed  and  permanently  sealed.  This 
poKcy  has  been  incorporated  in  this 
proposed  rule.  The  provision  in  existing 
§  170.2.55fb)(2)  restricting  Class  I  doors 
to  vessels  operating  less  than  20 
nautical  miles  from  shore  was 
inadvertently  omitted  from  the  NPRM 
and  has  been  reinserted  in  this  SNPRM. 

Three  comments  suggested  removing 
reference  to  §  179.210  since  existing 
§  171.085(hM2)  prohibits  doors  in 
collision  bulkheads,  and  one  comment 
pointed  out  that  ABS  rules  require  an 


uit(  ct  collision  bulkhead  only  on 
ves  «is  over  40  feet  in  length.  The  Coast 
Guard  disagrees  because  in  unusual 
circumstances  a  vessel  can  have  a  door 
in  the  segment  of  the  bulkhead  above 
the  bulkhead  deck.  The  provision  for 
roval  by  Commandant  will  ensure 
■cient  control.  The  rule  proposed  in 
^IPRM  has  not  been  changed, 
le  comment  suggested  the  proposed 
rul«  does  not  adequalely  address  types 
of  V  atertight  doors  allowed  in  required 
sub  livision  bulkheads,  noting  the 
exi!  ting  regulations  concerning  door 
loa  tion  aboard  small  vessels  are 
foa  ised  on  Gass  I  (hinged)  doors.  The 
Coe  5t  Guard  agrees.  Sliding  watertight 
doc  rs,  which  are  seldom  used  on  small 
pas  ienger  vessels,  do  not  pose  the 
poti  intial  hazards  inherent  with  hinged 
doc  rs.  It  is  not  necessary  to  complicate 
this  section  with  definitions  of  door 
typ  IS.  Paragraph  (a)  in  the  NPRM  has 
bee  1  changed  in  this  SNPRM  f5 
spe  nfically  address  only  hinged  doors, 
wh  ch  are  by  deBnition  Class  I  doors. 
Th«  second  sentence  of  paragraph  (d) 
clei  rly  indicates  that  sliding  doors, 
wh:  ch  are  by  definition  either  Class  II  or 
Cla  s  ni  doors,  must  comply  with 
sub  Kapler  S. 

Sec  ion  1 79  350    Openings  in  the  Side 
ofc  Vessel  Belovm  the  Bulkhead  or 
Wei  ifher  Deck 

T  le  proposed  rale  addresses  port 
ligh  ts  and  pipe  penetrations.  One 
con  ment  suggested  that  port  lights 
whi  ch  open  should  not  be  allowed  on 
mo:  lohull  sailing  vessels.  Paragraph  (a) 
of  I  le  proposed  rule  allows  port  lights 
wh:  ch  open  for  ail  vessels  on  an  equal 
bas  5.  The  Coast  Guard  understands  the 
con  :em  of  this  comment,  especially 
sin(  e  the  proposed  stability  criteria  for 
sail  ng  vessels  has  been  changed  to 
alio  iv  the  freeboard  to  be  totally 
imn  lersed  during  a  simplified  stability 
prw  >f  test.  Tliis  would  definitely 
subfnerge  any  port  lights.  The  rule 
protKJsed  in  the  NPRM  has  not  been 
cha  iged  in  this  SNPRM,  but  the  Coast 
Gus  rd  solicits  more  comments 
con  :eming  the  location,  on  sailing 
vesj  els,  of  port  lights  which  can  ]^ 
ope  led. 

T  *o  comments  suggested  that 
req«  irements  for  dead  covers  be 
ree\  aluated,  and  stated  that  port  lights 
sho  lid  be  equivalent  in  strength  to  the 
hul  which  would  do  away  with  the 
nee  1  for  dead  covers.  The  Coast  Guard 
disi  grees  that  port  lights  must  be 
equ  valent  in  strength  to  the  hull.  In 
gen  iral,  glass,  which  is  used  for  most 
pon  lights,  cannot  sustain  loads  in  a 
max  ner  equivalent  to  the  hull  material, 
esp*  cially  if  the  area  of  the  port  light  is 
larg  jr  than  conventional  portholes. 


Dead  covers  provide  necessary 
protection  against  damage  to  port  lights. 
If  the  port  light  and  its  method  of 
attachment  to  the  hull  can  be  shown  to 
be  equivalent  in  strength  to  the  hull 
under  proposed  §  175.540,  dead  covers 
are  not  necessary.  The  rule  proposed  in 
the  NPRM  has  not  been  changed. 

One  comment  suggested  requiring  all 
through  hull  fittings  and  skin  valves  to 
be  metallic.  One  comment  suggested 
that  brass  valves  should  not  be  allowed. 
Brass  is  a  copper  alloy  consisting  of  5 
to  40%  zinc.  In  a  marine  environment 
brass  can  dezincify  which  reduces  the 
strength  of  the  material.  One  comment 
suggested  prohibiting  gate  valves  as  sea 
valves  because:  gate  valves  are  oflen 
made  of  brass  instead  of  bronze,  and 
brass  can  dezincify;  gate  valves  require 
many  turns  to  shut  off,  instead  of  a 
quick  motion  like  a  sea  cock;  gate  valves 
provide  no  external  indication  of 
whether  they  are  open  or  shut;  and,  if 
gate  valves  become  clogged,  they  may 
not  fully  shut  and  give  no  indication  of 
this  to  the  operator.  None  of  these 
proposed  requirements  are  part  of  the 
existing  §  171.119.  The  rule  proposed  in 
the  NPRM  has  not  been  changed,  but  the 
Coast  Guard  solicits  more  comments  on 
the  type  of  valves  which  should  be  used 
on  through  hull  penetrations  and  what 
materials  should  or  should  not  be 
allowed. 

Section  179.360    Watertight  Integrity 

TTie  proposed  rule  establishes  the 
degree  of  weathertightness  above  the 
bulkhead  deck,  including  coaming 
heights.  The  Coast  Guard  thinks  that 
many  small  vessels  will  capsize  if  much 
water  is  trapped  within  the 
superstructure.  Five  comments 
suggested  coamings  pose  a  tripping 
hazard.  Two  of  them  stated  that  water 
passing  through  an  entrance  would  flow 
overboard  through  ports  or  pose  a 
negligible-risk  of  significant  flooding  to 
below  deck  spaces.  One  suggested 
completely  eliminating  coamings.  One 
stated  that  more  than  75  percent  of  slips 
and  falls  can  be  at  least  partly  attributed 
to  required  coamings.  One  suggested  the 
Coast  Guard  should  try  to  prevent  falls, 
which  are  the  majority  of  insurance 
claims.  Two  other  comments  suggested 
not  reducing  the  proposed  coaming 
heights  because  water  on  deck  which 
can  flood  interior  spaces  is  a  greater 
hazard  than  tripping.  One  comment 
made  the  specific  proposal  of  6-inch 
coamings  for  exposed  routes,  3-inch 
coamings  for  partially  protected  routes, 
and  no  coamings  for  protected  routes. 
The  comment  noted  satisfactory  service 
on  30-year-old  vessels,  with  no 
coamings,  on  protected  routes. 
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The  Coast  Guard  has  no  data  to 
dispute  the  observation  that  coamings 
contribute  to  falls.  The  Coast  Guard 
disagrees  that  water  passing  through  an 
entrance  is  not  a  major  hazard  because 
few  vessels  are  fitted  with  drains  to 
remove  water  from  enclosed 
superstructure  or  deck  houses.  The 
NPRM  has  been  revised  to  reduce 
tripping  hazards  where  possible  while 
still  providing  safety.  Paragraph  (d)  has 
been  modified.  Coamings  will  not  be 
required  on  or  above  the  main  deck  of 
a  flush  deck  vessel  with  a  route  on 
protected  waters,  or  above  the  main 
deck  of  a  flush  deck  vessel  with  a  route 
on  exposed  or  partially  protected 
waters.  The  Coast  Guard  solicits 
additional  comments  on  this  matter,  and 
is  interested  in  definite  proposals 
supported  by  historical  data. 

One  comment  suggested  that  the 
proposed  coaming  heights  are  not 
sufficient  to  meet  requirements  for  a 
load  line.  The  Coast  Guard  realizes  that 
load  line  requirements  are  23.5  or  15 
inches.  Any  vessel  applying  for  a  load 
line  must  meet  all  load  line 
requirements,  even  if  more  severe  than 
the  requirements  for  vessels  not 
receiving  a  load  line.  No  change  was 
made  to  the  rule  proposed  in  the  NPRM. 

Subpart  D — Special  Requirements  for 
Vessels  on  International  Voyages 

The  rule  proposed  in  the  NPRM 
identifies  major  differences  in  bulkhead 
spacing  and  required  double  bottoms 
which  must  be  specially  designed  into 
a  small  passenger  vessel  to  ensure 
compliance  with  SOLAS.  Part  176, 
subpart  I  reflects  the  intent  that  vessels 
on  international  voyages  must  meet  all 
SOLAS  requirements,  including  fire 
protection,  structure,  stability,  and 
subdivision.  This  subpart  is  considered 
repetitious  and  has  been  deleted  from 
this  SNPRM. 

Part  180 — Lifesaving  Equipment  and 
Arrangement 

Section  180.64    Emergency  Position 
Indicating  Radio  Beacons  (EPIRB) 

The  NPRM  proposed  that  vessels  on 
oceans  and  coastwise  routes  have  on 
board  a  Category  1  (406  MHz)  satellite 
EPIRB,  and  that  vessels  on  the  Great 
Lakes  have  either  a  Category  1  EPIRB,  or 
a  Class  C  EPIRB  which  operates  on  the 
VHF-FM  band.  Current  EPIRB 
regulations  require  a  Class  A  (121.5/243 
MHz)  EPIRB  on  vessels  on  ocean  and 
coastwise  routes,  except  for  coastwise 
vessels  with  a  VHF-FM  radio  which 
have  a  route  which  does  not  extend 
more  than  20  miles  bom  a  harbor  of  safe 
refuge.  Vessels  on  Great  Lakes  routes  are 
required  to  carry  eithSr  a  Class  A  EPIRB 


or  a  Class  C  EPIRB.  ThjB  NPRM  proposed 
a  six-year  phase-in  period  for 
replacement  of  the  Class  A  and  Class  C 
EPIRBs  on  existing  vessels,  and 
proposed  to  no  longer  exempt  vessels 
operating  within  20  miles  of  a  harbor  of 
safe  refuge  from  carrying  an  EPIRB. 

Several  comments  expressed  general 
support  for  the  proposed  EPIRB 
requirements.  Some  were  especially 
supportive  of  the  proposal  to  eliminate 
the  present  Class  A  EPIRB  exemption 
for  vessels  operating  within  20  miles  of 
a  harbor  of  safe  refuge.  There  were 
several  other  comments  that  expressed 
concern  about  the  anticipated  high  cost 
of  the  Category  1  satellite  EPIRB.  Some 
stated  that  the  cost  could  not  be 
justified,  especially  for  those  vessels 
which  did  not  go  more  than  a  few  miles 
offshore,  or  for  vessels  which  were  built 
to  a  higher  safety  standard.  One 
comment  suggested  that  EPIRBs  should 
not  be  required  on  vessels  which  go  as 
far  as  25  miles  offshore.  Some 
comments  suggested  shorter  phase-in 
periods  for  Category  1  satellite  EPIRBs, 
while  another  favored  a  longer  phase-in 
period.  Two  comments  expressed 
concern  about  allowing  the  Class  C 
EPIRB  to  be  continued  in  use  on  the 
Great  Lakes  because  of  its  limited 
effectiveness. 

A  study  prepared  by  the  Coast  Guard, 
based  on  casualty  statistics  over  the  last 
20  years,  reexamined  the  requirements 
for  siuvival  craft  on  small  passenger 
vessels,  including  the  role  and 
efliectiveness  that  Category  1  satellite 
EPIRBs  will  have  on  rescue  times.  The 
study  has  been  entered  in  the  docket 
and  is  available  for  public  inspection 
and  copying.  A  review  of  the  five  small 
passenger  vessel  "abandon-ship" 
casualties  which  have  occurred  over  the 
past  20  years  within  three  miles  of  the 
coastline,  shows  that  an  EPIRB  would 
not  have  been  a  factor  in  rescue 
operations  in  any  of  these  cases.  These 
casualties  were  the  PEARL  C,  DIXIE  LEE 
n.  SAN  MATEO,  FANTASY  ISLANDER, 
and  MERRY  JANE.  On  the  other  hand, 
recommendations  favoring  the  carriage 
of  an  EPIRB  were  made  as  the  result  of 
Coast  Guard  and  NTSB  casualty 
investigations  involving  the  COMET  (7 
miles  offshore),  the  JOAN  LA  RIE  III  (8.5 
miles  offshore),  and  the  COUGAR  (40 
miles  offshore).  Both  the  COUGAR  and 
the  COMET  were  not  operating  as 
inspected  passenger  vessels.  The 
COMET  had  27  persons  on  board,  but  its 
COI  had  been  removed  because  of 
numerous  deficiencies,  including 
deteriorated  hull  planking.  The 
COUGAR  was  operating  with  only  six 
passengers  as  an  uninspected  passenger 
vessel.  Although  it  may  be 
inappropriate  to  include  these  two 


vessels  in  a  casualty  analysis  relevant  to 
inspected  small  passenger  vessels,  the 
lessons  learned  can  be  applied. 

The  regulations  proposed  in  this 
SNPRM  have  been  revised  to  parallel 
the  EPIRB  requirement  for  commercial 
fishing  vessels  in  46  CFR  part  25, 
subpart  25.26.  Each  small  passenger 
vessel  which  operates  on  the  high  seas 
or  which  operates  beyond  three  miles 
from  the  coastline  of  the  Great  Lakes, 
would  be  required  to  have  a  Category  1 
satellite  EPIRB.  The  high  seas,  as 
defined  in  33  CFR  2.05-l(a).  are  those 
waters  more  than  3  miles  from  the 
territorial  sea  baseline,  which  generally 
follows  the  coastline.  The  Great  Lakes 
requirement  is  proposed  to  apply 
beyond  three  miles  from  the  coastline. 
The  definition  of  high  seas,  as  defined 
in  33  CFR  2.05-l(a),  will  be  repeated  in 
§  175.400  of  subchapter  T  (K  §  114.400). 
Many  small  passenger  vessels  in  tour, 
dinner,  or  feny  services  do  not  go 
beyond  three  miles  from  the  coastline 
and  suspend  services  in  bad  sea 
conditions,  and  would  not  be  required 
to  carry  a  Category  1  satellite  EPIRB.  As 
compared  to  the  NPRM,  excluding 
vessels  which  operate  within  3  miles  on 
ocean,  coastwise,  and  Great  Lakes  routes 
will  reduce  the  cost  to  some  operators 
since  they  will  no  longer  be  required  to 
carry  and  maintain  EPIRBs  of  any  kind. 

Tne  Coast  Guard  does  not  agree  with 
some  comments  which  suggested  that 
EPIRBs  were  unnecessary  or  could  not 
be  justified  in  terms  of  cost.  The  cost  of 
Category  1  satellite  EPIRBs  is  not  as 
great  as  stated  in  some  of  the  comments. 
Current  prices  range  from  $800  to 
$1200.  Some  of  these  EPIRBs 
incorporate  a  hydrostatic  release  which 
must  be  replaced  every  2  years  at  a  cost 
of  about  $80.  Batteries  must  be  replaced 
every  4  to  5  years  at  a  cost  of  $200  to 
$400. 

Some  comments  expressed  concern 
about  the  reliability  of  the  new  Category 
1  satellite  EPIRBs.  However,  there  is  no 
basis  to  question  the  reliability  of 
EPIRBs.  Each  EPIRB  must  go  through  an 
extensive  series  of  electronic  and 
environmental  tests  before  being  type 
approved  by  the  FCC.  According  to 
COSPAS-SARSAT.  an  international 
organization  which  manages  the  406 
MHz  satellite  distress  system  world- 
wide, the  406  MHz  system  has  already 
been  credited  »v''h  assisting  in  the 
rescue  of  32  persons  in  distress  cases  as 
of  December  1990. 

As  discussed  in  a  following  preamble 
section,  under  subpart  E  of  this  part,  the 
Coast  Guard  is  proposing  new  survival 
craft  requirements  which  are  a 
significant  reduction,  in  some  cases, 
from  the  regulations  that  were  proposed 
in  the  N~PRM.  These  reductions  can  be 
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justified  only  if  casualty  notification 
and  location  is  improved  through  the 
use  of  Category  1  satellite  EPIRBs.  The 
widespread  use  of  Category  1  satellite 
EPIRBs  is  expected  to  significantly 
improve  the  efficiency  of  the  Coast 
Guard's  search  and  rescue  operations 
and  reduce  the  Coast  Guard's  cost  in 
many  rescue  cases.  Phase  out  of  Gass  A 
EPIRBs  will  also  reduce  the  number  of 
false  alarms,  estimated  to  cost  the  Coast 
Guard  $4,130  each.  During  one  6-month 
study  period  in  19«8, 15,426  alerts  were 
recorded,  of  which  only  28  proved  to  be 
real  emergencies. 

Section  180.15(0  of  the  NPRM 
proposed  a  six-year  period  for  phasing- 
in  the  new  Category  1  satelhte  EPIRB 
requirements,  and  phasing-out  Class  A 
and  Class  C  EPIRBs,  The  rules  proposed 
in  this  SNPRM  have  been  revised  to 
coincide  with  the  FCC's  implementation 
date  for  the  global  maritime  distress  and 
safety  system  (GMDSS).  Under 
§  180.15(g)  (K  §  117.15(0)  of  the  NPRM. 
Class  A  EPIRBs  already  on  board  vessels 
as  of  a  date  45  days  after  the  effective 
date  of  the  final  rule  could  be  used  until 
February  1, 1999.  However,  as  the  result 
of  an  FCC  rule  in  47  CFR  80.1053,  Class 
A  EPIRBs  manufactured  before  October 
1, 1988  are  no  longer  permitted  to  be 
used  to  meet  Coast  Guard  requirements. 
Under  §  180.15(h)  (K  §  117.15(g))  of  this 
SNPRM.  vessels  on  Great  Lakes  routes 
with  Class  C  EPIRBs  already  on  board  as 
of  a  date  45  days  after  the  effective  date 
of  the  final  rule  for  this  docket,  could 
use  the  Class  C  EPIRBs  until  February 
1. 1999.  Under  §  180.15(i)  (K 
§  117.15(b))  of  this  SNPRM,  coastwise 
vessels  of>erating  within  20  miles  of  a 
harbor  of  safe  refuge  and  not  equipped 
with  a  Class  A  EPIRB.  would  have  to 
have  a  Category  1  satellite  EPIRB  by  one 
year  after  the  date  of  publication  of  the 
final  rule  for  this  docket.  This  schedule 
will  get  Category  1  satelhte  EPIRBs  on 
vessels  which  presently  have  no 
EPIRBs,  and  allow  owners  of  vessels 
presently  required  to  carry  EPIRBs  a 
reasonable  time  to  replace  their  existing 
less  effective  EPIRBs. 

Section  180.68    Distress  Flares. 

.  The  NPRM  proposed  a  minimum  of 
six  band  red  flares  and  six  hand  orange 
smoke  signals  for  oceans,  coastwise,  and 
Great  Lakes  ser^nce,  and  three  hand  red 
flares  and  three  hand  orange  smoke 
signals  for  lakes,  bays,  and  sounds,  and 
river  service.  Alternative  signal 
combinations  were  also  listed,  all 
totalling  twelve  signals  for  oceans. 
coa.stwise,  and  Great  Lakes  service,  and 
six  for  lakes,  bays,  and  sounds,  and  river 
service.  A  vessel  operating  on  short  runs 
hmited  to  approximately  30  minutes 
away  from  the  dock  would  not  be 
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requii  9d  to  carry  distress  flares  and 
smok(  signals.  One  comment  suggested 
that  v  issels  not  more  than  one  mile 
from  !  hore  in  daylight,  and  on  rivers  not 
more  han  1/2  mile  wide  should  be 
exem  A  from  flare  requirements.  The 
Coast  Guard  does  not  agree  with  this 
sugge  lion.  In  many  cases  these  vessels 
wouU  be  under  the  30  minute 
exem  ition.  Some  vessels  may,  however, 
makelong  trips  close  to  shore.  These 
vessels  should  be  able  to  attract  the 
attention  of  persons  on  shore  who  do 
not  have  marine  radios.  Flares  and 
smoke  signals  are  an  inexpensive  way  to 
provi(  e  this  capability. 

On<  comment  said  that  vessels  in 
ocean !  and  coastwise  service  should 
carry  parachute  flares  for  general 
locatijjg  and  hand  flares  for  pinpointing 
locatijtn,  but  another  said  that  parachute 
flares  kvere  too  expensive.  Another 
comn^t  suggested  that  vessels  in  lakes, 
bays,  ind  sounds,  and  river  service  also 
be  reqiuired  to  carry  a  total  of  twelve 
signan  unless  on  a  route  of  30  minutes 
or  Ies4.  The  Coast  Guard  realizes  that 
parad^ute  Rares  are  generally  more 
effective  distress  signals  than  hand 
flares  pr  smoke  signals,  and  that 
additional  flares  for  vessels  in  lakes, 
bays,  tnd  sounds,  and  river  service 
would  provide  additional  alerting  and 
locatifig  capability.  However,  there  has 
been  no  indication  from  casualty 
experience  that  the  requirement  for 
hand  llares  needs  to  be  upgraded,  or 
that  the  number  of  flares  needs  to  be 
increaised  for  lakes,  bays,  and  sounds,  or 
river  service.  As  explained  below,  the 
Lion  proposed  in  this  notice 
!  give  operators  more  options  for 
ie  of  parachute  flares  in  place  of 
lares  and  smoke  signals. 
One  comment  recommended  that 
requii  sments  for  flares  on  Great  Lakes 
servio  js  be  the  same  as  for  oceans  and 
coastv  rise  services.  The  Coast  Guard 
agrees  and  has  incorporated  this 
suggestion  in  this  SNPRM.  In  the 
NPRM,  the  basic  requirement  was  the 
same,  jbut  Great  Lakes  vessels  had  an 
additional  option.  As  discussed  below, 
carriage  options  have  been  unified  for 
all  sendees. 

One  comment  said  that  each  vessel 
should  carry  flares  since  it  would  be 
difficult  to  determine  whether  or  not  a 
vessel  was  on  a  short  run  of  30  minutes 
or  les! .  In  order  to  qualify  for  the  flare 
exem[  tion,  the  vessel's  COI  must  carry 
the  3(]  minute  endorsement  and  the 
vessel  must  operate  on  a  route  which 
conip^es  with  the  restriction.  Therefore, 
the  Cdast  Guard  sees  no  particular 
difficulty  in  determining  whether  or  not 
a  vess  il  is  on  a  short  run  of  30  minutes 
or  lesi . 


JMI 


There  was  a  suggestion  to  extend 
service  Ufe  of  signals  to  4  years  since 
many  expired  Hares  are  in  good 
condition.  Although  many  flares  will  be 
in  serviceable  condition  at  the  end  of 
their  present  3-1/2  year  service  life, 
others  will  not  be  serviceable.  A  recent 
study  of  expired  signals  conducted  by 
Underwriters  Laboratories  for  the  Coast 
Guard,  indicated  that  an  extension  of 
the  service  life  could  not  be  justified  on 
the  basis  of  the  number  of  unserviceable 
sisals  found. 

rhe  requirements  proposed  in  this 
SNPRM  are  basically  the  same  as  those 
proposed  in  the  NPRM,  but  they  have 
been  simplified.  The  requirements  for 
oceans,  coastwise,  and  Great  Lakes 
service  remain  six  hand  red  flares  and 
six  hand  orange  smoke  signals.  The 
requirements  for  lakes,  bays,  and 
sounds,  or  river  service  remain  three 
'  hand  red  Qares  and  three  hand  orange 
smoke  signals.  Alternative  higher- 
performance  signals,  such  as  rocket 
parachute  flares,  are  listed  as  acceptable 
substitutions  for  the  hand  flare  and 
smoke  signals.  This  gives  the  operator 
the  option  of  carrying  one  or  two 
parachute  flares,  for  example,  in  place 
of  one  or  two  hand  Oares  or  smoke 
signals.  In  the  NPRM.  the  only 
alternatives  for  an  operator  wanting  to 
carry  parachute  flares  were  to  either 
carry  twelve  parachute  flares  in 
substitution  for  the  six  hand  flares  and 
six  hand  smoke  signals,  or  else  carry  the 
parachute  Oares  in  addition  to  the  six 
hand  flares  and  six  hand  smoke  signals. 

Paragraph  (e),  on  stowage,  has  been 
revised  in  this  SNPRM  to  remove  a 
reference  to  46  CFR  160.038,  a 
specification  on  the  construction  of  a 
portable  magazine  chest.  The  reference 
has  been  replaced  with  a  new  ASTM 
standard.  ASTM  F— (Reserved  for 
number  of  standard  being  developed  by 
ASTM),  "Pyrotechnic  Locker",  which  is 
expected  to  be  approved  and  published 
by  ASTM  in  1994. 

Section  1 80. 70    Ring  Ufe  Buoys 

The  NPRM  proposed  requirements  for 
a  minimum  of  one  20-inch  ring  life  buoy 
for  vessels  up  to  26  feet,  one  24-inch 
buoy  for  vessels  up  to  65  feet,  and  three 
24-inch  buoys  for  vessels  over  65  feet. 
On  oceans  and  coastwise  routes,  the 
ring  life  buoy  would  be  required  to  be 
orange.  One  ring  life  buoy  would  be 
required  to  have  a  60-foot  lifeline. 
Unle.ss  limited  to  daytime  operation, 
one  ring  Hfe  buoy  would  have  to  be 
equipped  with  a  Ooating  waterlight.  One 
comment  said  that  the  ring  life  buoys 
should  be  the  same  minimum  size 
regardless  of  boat  length.  Although 
lai^r  life  buoys  do  provide  somewhat 
better  flotation  performance  than 


smaller  Ufe  buoys,  the  Coast  Guard  has 
not  adopted  this  comment.  For  smaller 
vessels,  such  as  those  under  subchapter 
T,  smaller  life  buoys  have  been  accepted 
to  facilitate  their  stowage. 

Another  comment  suggested  that  at 
least  two  ring  life  buoys  be  required  on 
vessels  from  26  to  40  feet  in  length.  The 
Coast  Guard  does  not  agree.  Vessels  of 
this  size  are  small  enough  so  that  the 
ring  life  buoy  should  be  able  to  be 
obtained  readily  from  any  point  on 
board.  Accident  experience  does  not 
suggest  that  an  increase  in  the  number 
of  ring  life  buoys  on  vessels  of  this  size 
would  be  justified. 

This  comment  also  suggested  that  all 
ring  life  buoys  have  lines  to  get  off  a 
second  throw,  if  necessary.  The  Coast 
Guard  does  not  think  it  is  necessary  for 
all  ring  life  buoys  to  have  lines. 
Although  a  ring  life  buoy  with  a  lifeline 
can  be  pulled  back  and  thrown  again, 
there  is  also  some  advantage  in  having 
ring  life  buoys  unencumbered  by  lines 
and  lights.  They  can  be  thrown  more 
easily  without  the  risk  of  being  fouled 
in  a  tangled  line.  On  larger  ve.<isels, 
which  are  not  generally  as 
mancuverable  as  small  vessels,  it  may 
be  safer  to  leave  a  person  in  the  water 
without  a  lifeline  from  the  vessel  while 
the  vessel  maneuvers  to  get  into 
position  for  recovery  of  the  person. 
Oi>ce  alongside,  the  ring  hfe  buoy  with 
the  lifeline  can  be  thrown  in  order  to 
pull  the  person  back  to  the  side  of  the 
vessel. 

For  consistency  and  safety,  one 
comment  recommended  that  ring  hfe 
buoys  on  vessels  in  all  services  be 
required  to  be  orange.  Approved  ring 
life  buoys  are  either  orange  or  white. 
Both  colors  provide  good  contrast 
against  clear  or  muddy  waters.  Orange 
ring  life  buoys  are  generally  considered 
better  under  glare,  foam,  and  whitecap 
conditions.  Many  operators  prefer  the 
appearaniM  of  white  ring  Ufe  buoys, 
however,  so  the  use  of  orange  ring  life 
buoys  has  not  been  required  except  in 
ocean  and  coastwise  service,  even 
though  Ihey  would  provide  better 
visibility  on  other  waters  in  some  cases. 
Experience  with  accidents  on  vessels  in 
Great  Lakes,  lakes,  bays,  and  sounds, 
and  river  ser/ice  does  not  suggest  that 
an  improvement  in  visibility  is  needed. 

Oiie  comment  noted  that  the  wording 
of  paragraph  (c)  would  allow  the 
addition  of  non-buoyant  hfelines  on 
ring  life  buoys  as  long  as  one  life  buoy 
had  a  bucjyant  lifeline.  Tbe  comment 
suggested  thai  all  ring  life  buoy  lifelines 
be  required  to  be  buoyant.  Tbe  Coast 
Guard  agrees.  If  an  operator  decides  to 
have  lifelines  on  additional  life  buoys, 
the  additional  hfelines  should  also  be 
buoyant.  However,  on  a  vessel  which 


carries  more  than  one  ring  Ufa  buoy,  at 
least  one  ring  Ufe  buoy  should  be 
required  to  be  free  of  a  UfeUne  for  the 
reasons  discussed  previously.  Paragraph 
(c)  has  been  revised  accordingly. 

One  comment  recommendea  that 
each  Ooating  waterhght  be  attached  to 
its  ring  Ufe  buoy  by  a  clip  at  the  end  of 
its  lanyard,  rather  than  being  securely 
attached.  Since  the  Ughts  make  it  hard 
to  throw  the  Ufe  buoy,  the  clip  would 
allow  them  to  be  quickly  disconnected 
for  dayiime  use,  when  the  light  would 
not  be  needed.  The  Coast  Guard  agrees 
with  this  comment,  and  has 
incorporated  it  into  paragraph  (d)  of  this 
SNPRM  for  vessels  carrying  only  one 
ring  Ufe  buoy.  As  discussed  previously, 
there  is  good  reason  to  have 
imencumbered  Ufe  buoys— the  light 
interferes  with  throwing  the  life  buoy. 
The  clip  would  allow  the  waterUght  to 
be  disconnected  and  make  throwing  of 
the  ring  life  huoy  easier  when  the  light 
is  not  needed.  The  Coast  Guard  solicits 
comments  on  whether  the  clip 
requirement  should  be  included  in  the 
final  rule.  Questions  that  should  be 
considered  are:  Do  vessels  under  65  feet 
in  length  carrying  only  one  ring  life 
buoy  need  to  have  a  detachable  water 
light,  since  they  should  be  readily 
maneuverable  and  able  to  come 
alongside  a  perstm  in  the  water  quickly? 
On  vessels  over  65-feet  with  three  ring 
life  buoys,  is  a  clip  required  on  a  water 
Ught  lanyard  if  the  ring  life  buoy  is  not 
the  one  with  a  lifeline? 

Another  comment  said  that  ring  life 
buoys  should  be  in  sight  of  every 
passenger  regardless  of  the  number  of 
ring  life  buoys  required.  While  the  Coast 
Guard  agrees  in  principle  v«th  this 
comment,  on  some  vessels  this  could 
lead  to  an  unnecessarily  large  number  of 
ring  life  buoys.  No  change  has  been 
made  from  the  wording  in  the  NPRM 
which  requires  that  the  life  buoys  be 
readily  accessible. 

Section  180.71    Lifejackets 

The  NTRM  would  require  an  adult- 
size  lifejackot  for  each  person  permitted 
on  beard  a  vessel.  In  addition,  if 
children  were  to  be  carried,  child-size 
life  jackets  would  be  required  in  a 
number  equal  to  at  least  10%  of  the 
number  of  passengers  permitted  on 
board.  More  child-size  hfejackets  would 
be  needed  as  necessary  to  pro\nde 
appropriate  sizes  for  everyone  on  board. 
There  were  several  comments  in  general 
agreement  with  the  lifejacket  proposals, 
and  in  particular  with  the  provisions  for 
child-size  lifejackets.  Two  comments 
recommended  that  vessels  be  pennitted 
to  temporarily  use  lifejackets  from  other 
vessels,  especially  in  cases  where  they 
are  needed  for  unusually  lat^  numbers 


of  children  on  board.  This  would  save 
the  expense  of  having  every  vessel 
equipped  with  lai^ge  numbers  of  child- 
size  lifejackets  for  the  occasional 
carriage  of  large  numbers  of  children. 
The  Coast  Guard  has  no  objection  to  the 
temporary  use  of  lifejackets  from  other 
vessels.  Because  the  number  of  persons 
permitted  to  be  on  board  by  the  COI  is 
in  part  determined  by  the  number  of 
serviceable  hfejackets  on  board  at  the 
time  of  inspection,  the  carriage  of 
additional  persons  needs  to  be 
authorized  by  the  OCMI.  OCMIs  have 
the  authority  to  authorize  such 
temporary  use,  and  it  does  not  need  to 
be  specifically  addressed  in  the 
regulations.  However,  lifejackets  carried 
temporarily  should  not  have  to  be 
marked  with  the  name  of  the  vessel.  Tbe 
marking  requirements  in  §  185.604(b)  of 
this  SNPRM  have  been  revised  for 
clarification. 

One  comment  noted  the  apparent 
discrepancy  between  the  percentages  of 
extra  lifejackets  carried  for  children 
based  on  the  number  of  passengers 
permitted  on  board,  and  the  existing 
requirenoent  for  child-size  lifejackets  in 
46  CFR  180.25-5(a).  which  is  in  terras 
of  the  number  of  p>ersons  permitted  on 
board.  The  recommendation  was  made 
that  both  should  be  consistent  and 
based  on  the  number  of  persons 
permitted  on  board.  The  Coast  Guard 
agrees,  and  paragraph  (b)  has  been 
revised  in  this  SNPRM. 

One  comment  suggested  that  the  last 
sentence  of  paragraph  (b)  should  permit 
elimination  of  the  child-size  lifejackets 
only  if  tbe  COI  is  endorsed  for  the 
carriage  of  aduhs  only.  The  Coast  Guard 
agrees  that  the  elimination  of  child-size 
lifejackets  should  be  dependent  upon  an 
endorsement  on  the  COI  for  the  carriage 
of  adults  only,  because  this 
endorsement  would  remove  some  of  the 
ambiguity  of  the  wording  propos*>d  in 
the  NPRM  as  to  whether  or  not  children 
were  carried.  Paragraph  (b)  has  been 
amended  ac»:ordingly. 

Another  comment  suggested  that  the 
size  limit  for  lifejackets  be  identified  in 
regulations  to  avoid  confusion.  A  simpio 
regulation  change  could  be  made  if  the 
tifejacket  size  limit  ubani^es.  LifejwJiet 
size  limit.s  are  usually  based  on  the 
maximum  weight  of  tr»e  person  which 
can  use  the  lifejacket.  The  maximum 
size  limit  for  child-size  hfejackets  is 
typically  90  pounds,  but  cannot  be 
identified  in  rvgulations  because  it  nniay 
be  different  for  different  lifejacket 
designs.  The  size  limits  are  clearly 
marked  on  lifejacket  labels. 

One  comment  observed  that  the 
NPRM  contained  no  provision  for  the 
acceptance  of  cork  or  balsa  hfejackets. 
many  of  which  are  still  serviceable  even 


though  they  are  no  longer  produced.       ^ 
The  last  of  the  approved  cork  and  balsa 
lifejackets  were  produced  over  25  years 
ago.  Because  of  performance  and 
reliability  concerns,  they  have  not  been 
allowed  on  commercial  vessels  on 
international  voyages  since  1965.  The 
Coast  Guard's  position  is  that  most  of 
these  lifejackets  still  on  small  passenger 
vessels  have  reached  the  end  of  their 
useful  lives  and  have  been  or  should  be 
replaced.  As  in  the  NPRM,  they  would 
not  be  allowed  for  use. 

Section  180.75    Lifejacket  Lights 

The  NPRM  contained  no  substantive 
change  firom  the  existing  requirements 
for  lifejacket  lights.  Each  lifejacket 
carried  on  a  vessel  on  an  oceans, 
coastwise,  or  Great  Lakes  route,  would 
be  required  to  have  a  lifejacket  light.  An 
exception  to  the  lifejacket  light 
requirement  would  apply  to  ferries,  and 
vessels  on  routes  not  more  than  20  miles 
from  a  harbor  of  safe  refuge.  One 
comment  complained  about  the  low 
quality  of  existing  battery  powered 
lifejacket  lights.  The  Coast  Guard  is  not 
satisfied  with  the  quality  of  some  of  the 
existing  battery  powered  lifejacket  lights 
approved  under  46  CFR  161.012.  Some 
newer  lifejacket  lights  meeting  the  1983 
Amendments  to  SOLAS  must  go 
through  additional  testing  that  appears 
to  result  in  lights  of  a  higher  quality 
(and  a  higher  price).  In  addition  to  being 
identified  with  Coast  Guard  approval 
numbers  of  both  the  161.012  and  the 
161.112  series,  these  lights  have 
markings  indicating  that  they  meet  the 
1983  SOLAS  Amendments.  The  Coast 
Guard  is  planning  a  future  rulemaking 
on  lifejacket  lights  which  will  address 
the  quality  and  testing  of  these  lights. 

Another  comment  suggested 
elimination  of  the  20  mile  exemption, 
citing  the  same  reasoning  used  in  the 
NPRM  to  justify  the  carriage  of  EPIRBs 
in  this  same  area.  No  change  has  been 
made  to  the  exemption  for  vessels  on 
routes  not  more  than  20  miles  from  a 
harbor  of  safe  refuge.  The  Category  1 
satellite  EPIRBs  and  inflatable  liferafts, 
inflatable  buoyant  apparatus,  life  floats, 
or  buoyant  apparatus  that  vessels  would 
have  to  carry  under  the  rules  proposed 
in  this  SNPRM  would  all  be  equipped 
with  locating  lights.  Once  the  EPIRBs 
and  survival  craft  have  been  located, 
search  and  rescue  forces  should  be  able 
to  locate  persons  in  the  water  at  night 
by  the  retroreflective  material  which  is 
already  required  on  each  lifejacket. 
Vessels  operating  within  20  miles  from 
a  harbor  of  safe  refuge  should  be  close 
enough  to  search  and  rescue  facilities  so 
that  persons  in  the  water  should  not 
become  separated  too  far  from  the 
survival  craft  by  the  time  assistance 
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arrives  on  scene,  especially  with  the 
rapid  dist  ess  notification  expected  with 
the  Categc  r>- 1  satellite  EPIRBs. 

Section  1>  0.78    Stowage  of  Lifejackets 

The  NP  IM  contained  a  number  of 
stowage  n  quirements  intended  to  make 
lifejackets  readily  identifiable  and 
available.  One  comment  expressed 
confusion  over  the  requirement  for 
distributi(  n  of  lifejackets  throughout 
accommo  iation  spaces,  but  in  a 
container  designed  to  allow  the 
lifejackets  to  float  free  if  practicable. 
The  comr  ent  said  that  the  lifejackets 
could  not  float  free  from 
accommo  Iation  spaces.  There  is  no 
conflict  b  tweeii  the  requirements  for 
distributi(  n  of  iifejackets  throughout 
accommoi  Iation  spaces,  and  to  be  in 
float  free  (  ontainers  if  practicable.  The 
definition  of  "accommodation  space" 
proposed  n  §  175.400(b)  does  not  limit 
such  spac  ;s  to  enclosed  decks. 
Therefore  any  open-deck 
accommo  Iation  space  could  have  a  float 
free  conta  ner. 

Anothe  comment  said  that  lifejackets 
should  be  accessible  throughout  the 
vessel  wit  lout  any  intervening 
obstructio  ns.  including  stairways  and 
doors,  am  not  just  on  an  upper  deck  in 
a  float  frei  i  container.  The  proposed 
regulation  would  require  lifejackets  4o 
be  distributed  in  convenient  places 
throughoi  t  accommodation  spaces. 
Approprii  te  convenient  places  might 
require  ps  ssage  through  doors  or 
stairways  on  some  vessels,  but  not  on 
others.  Tl  e  suggested  change  has  merit, 
but  is  con  sidered  too  restrictive.  No 
change  ha  s  been  made  to  the  rule 
proposed  in  the  NPRM. 

Section  1  lO.llO    Suivival  Craft 
Embarkai  on  Ladders 

The  NP  IM  included  a  proposed 
requirem(  nt  for  an  embarkation  ladder 
at  each  er  ibarkation  station,  if  the 
distance  i  'om  the  deck  to  the  vessel's 
lightest  o  terating  waterline  is  more  than 
10  feet.  E  nbarkation  ladders  are  not 
addressee  in  the  existing  regulations  in 
subchapt*  r  T.  One  comment  suggested 
this  requirement  is  inappropriate  for 
dinner  bokts,  regardless  of  size  or 
capacity,  pnd  should  be  deleted.  The 
reason  gi\  en  in  the  comment  was  that 
if  it  is  nee  essary  to  abandon  a  diimer 
boat,  any  ocation  close  to  the  water  and 
away  fror  i  the  area  of  the  vessel 
threatene  1  by  fire,  flooding,  or  other 
danger  wi  »uld  be  appropriate.  The  Coast 
Guard  coi  isiders  an  embarkation  ladder 
to  be  nec<  ssary  on  any  vessel,  including 
dinner  bo  ats.  if  the  vessel  carries 
survival  draft  which  are  not  davit 
launched.  No  change  has  been  made  to 
the  rule  p  roposed  in  the  NPRM. 
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The  Coast  Guard's  position  is  that,  for 
their  own  safety,  passengers  should  not 
have  to  jump  very  far  in  order  to  board 
a  survival  craft  or  otherwise  debark  the 
vessel  in  an  emergency.  From  a  distance 
of  five  feet,  passengers  can  be  readily 
assisted  by  crew  members.  For  heights 
greater  than  five  feet,  an  embarkation 
ladder  or  other  embarkation  appliance 
should  be  provided.  The  Coast  Guard 
realizes  that  embarkation  ladders  or 
appliances  for  small  vessels  of  the  type 
which  are  proposed  to  be  regulated  by 
subchapter  T,  especially  small  party  (or 
head)  boats  or  small  harbor  tour  boats, 
are  not  very  practical.  In  this  SNPRM, 
the  Coast  Guard  is  proposing  to  retain 
the  10-foot  Umit  for  vessels  which 
would  be  regulated  by  subchapter  T,  but 
is  proposing  to  decrease  it  to  5  feet  for 
vessels  proposed  to  be  regulated  by 
subchapter  K. 

For  simplification,  this  section  has 
been  combined  with  §  180.150  of  this 
SNPRM  so  that  all  embarkation 
arrangement  requirements  are  located  in 
one  section. 

Section  1 80. 1 30    Sto  wage  of  Survival 
Craft 

The  NPRM  contained  a  number  of 
requirements  for  the  stowage  of  survival 
craft,  including  painter  arrangements, 
float-free  arrangements,  and 
requirements  for  getting  survival  craft 
over  or  through  a  rail.  Most  of  the 
comments  on  this  section  were 
statements  in  agreement  with  the 
proposals.  Several  comments, 
responding  to  a  request  for  comments  in 
the  preamble  of  the  NPRM,  addressed 
themselves  to  paragraph  (c)  which 
proposed  a  requirement  for  a 
mechanical,  manually  operated  device 
to  assist  in  launching  a  survival  craft,  if 
the  survival  craft  weighs  more  than  200 
poimds  and  requires  lifting  to  be 
launched.  One  comment  incorrectly 
interpreted  this  as  a  requirement  for 
liferaft  launching  davits.  Although  a 
lifting  device  might  take  the  form  of  a 
small  davit,  it  would  merely  be  an  aid 
to  lifting  the  survival  craft  over  the  rail 
or  bulwark,  and  would  not  be  a  liferaft 
launching  davit.  The  Coast  Guard 
believes  that  most  operators  affected  by 
this  requirement  would  opt  for  a  gate  in 
the  rail  or  bulwark  adjacent  to  the 
survival  craft,  so  that  lifting  would  not 
be  required.  Therefore,  no  change  was 
made  to  the  rule  proposed  in  the  NPRM. 

Five  comments  addressed  the  200 
pound  criterion  for  requiring 
mechanical  assistance  to  launch  a 
survival  craft  if  the  survival  craft  has  to 
be  lifted  to  be  launched.  One  said  the 
criteria  should  be  raised  to  400  pounds 
to  be  consistent  with  a  185  kg  (407 
pounds)  weight  limit  in  SOLAS. 


Another  comment  noted  that  the' SOLAS 
weight  limit  was  too  heavy  for  lifting, 
and  supported  the  200  pound  proposal. 
Another  said  that  200  pounds  is 
excessive  and  the  limit  should  be 
lowered  to  100  pounds.  The  NPRM 
preamble  stated  that  as  many  as  three 
people  might  be  needed  to  lift  even  a 
200  pound  liferaft.  The  fourth  comment 
questioned  how  this  might  be 
accomplished  on  a  vessel  which  did  not 
have  a  total  of  three  crewmembers.  The 
last  comment  questioned  why  the  200 
pound  weight  limit  was  needed  when 
the  present  400  pound  limit  has  not 

f)roven  to  be  excessive.  The  200  pound 
imit  has  been  retained  in  the  rules 
proposed  in  this  SNPRM.  If  a  particular 
vessel  with  a  200  pound  liferaft  does  not 
have  a  total  of  three  crewmembers,  then 
passengers  would  have  to  assist  in 
getting  it  over  the  rail.  Contrary  to  one 
comment  which  stated  that  a  400  poxmd 
weight  hmit  has  not  proven  to  be 
excessive,  there  have  been  several 
casualties  in  which  liferafts  weighing 
close  to  400  pounds  could  not  be  lifted 
over  the  rail.  These  were  discussed  in 
the  NPRM  preamble.  The  SOLAS  185  kg 
limit  is  not  exactly  analagous.  SOLAS 
links  this  limit  with  transportability  of 
the  liferaft  over  an  open  deck,  rather 
than  the  need  to  lift  it  over  the  rail. 

One  comment  suggested  a  revision 
that  would  require  any  protective  covers 
to  be  arranged  so  that  they  do  not 
interfere  with  launching.  Another 
comment  stated  that  survival  craft  are 
often  stowed  on  top  of  cabins  and 
awnings  and  are  difficult  to  get  to,  and 
that  there  needs  to  be  a  means  to  get  to 
them  or  a  launching  device  that  ran  be 
operated  remotely.  The  Coast  Guard 
agrees  with  the  need  for  these  revisions. 
To  include  these  new  requirements  on 
access  and  protective  covers,  paragraph 
(a)  has  been  revised  in  this  SNPRM. 
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Section  180.137    Stowage  of  Life  Floats 
and  Buoyant  Apparatus 

The  NPRM  included  stowage 
requirements  for  life  floats  and  buoyant 
apparatus  which  are  essentially 
identical  to  the  present  regulations,  with 
the  exception  of  a  200  pound  weight 
limit  on  each  group  of  hfe  floats  and 
buoyant  apparatus  on  a  single  painter, 
in  place  of  the  present  400  pound  limit. 
One  comment  questioned  the  need  for 
the  200  pound  weight  limit  in  paragraph 
(e)(1).  if  the  deck  loads  are  not 
excessive.  The  200  pound  weight  limit 
was  intended  to  be  consistent  with  the 
200  pound  limit  in  §  180.130(c)(1)  and 
had  nothing  to  do  with  deck  loads.  The 
current  400  pound  Umit  is  besed  on  the 
assumption  that  any  group  of  life  floats 
and  buoyant  apparatus  will  have  to  be 
moved  and  launched  together,  and  that 


400  pounds  is  the  maximum  weight  that 
can  reasonably  be  expected  to  be 
transportable  over  an  open  deck.  The 
rules  proposed  in  this  SNPRM  return  to 
the  400  pound  weight  limit,  except  for 
a  group  of  life  floats  and  buoyant 
apparatus  which  must  be  Ufted  to  be 
launched,  in  order  to  be  consistent  with 
§  180.130(c)(1). 

Section  180.150    Survival  Craft 
Embarkation  Arrangements 

This  section  proposed  that  a  survival 
craft  launching  appliance  be  provided 
when  either  the  embarication  station  is 
on  a  deck  more  than  15  feet  above  the 
waterline,  or  the  survival  craft  is 
boarded  prior  to  being  placed  in  the 
water.  One  comment  said  that  launching 
appliances  are  not  needed  for  dinner 
boats  regardless  of  size  or  capacity 
because  buoyant  apparatus  can  be 
lowered  to  the  water  and  used  easily. 
The  comment  described  maintenance  as 
constant  and  expensive,  and  also 
discussed  complexity  and  crew  training. 
The  comment  added  that  any 
improvement  in  passenger  safety  is  not 
justified  by  cost.  Another  comment  also 
noted  that  crew  size  might  have  to  be 
increased  if  launching  appliances  are 
used.  Regardless  of  the  service  of  the 
vessel,  some  type  of  launching 
appHance  Is  required  if  the  embarkation 
deck  is  located  too  far  above  the 
waterline,  whether  or  not  crew  size 
would  have  to  be  increased.  Survival 
craft  launching  appliances  such  as 
davits  and  slides  are  designed  to  be 
used  vdth  inflatable  liferafts  and 
inflatable  buoyant  apparatus,  not  with 
life  floats  and  buoyant  apparatus.  This 
section  has  been  revised  in  this  SNPRNI 
to  clarify  that  it  should  apply  only  to 
vessels  equipped  with  inflatable  liferafts 
or  inflatable  buoyant  apparatus. 

The  siuvival  craft  embarkation  ladder 
requirements  proposed  in  §  180.110  of 
the  NPRM  have  been  combined  into  this 
section  of  this  SNPRM  so  that  all 
survival  craft  embarkation  arrangement 
requirements  are  located  in  one  section. 

Section  180.175    Survival  Craft 
Equipment 

This  SNPRM  deletes  survival  craft 
equipment  requirements  for  inflatable 
buoyant  apparatus  from  this  section. 
Unlike  the  equipment  for  Hfe  floats  and 
inflatable  liferafts,  equipment 
requirements  for  inflatable  buoyant 
apparatus  are  included  in  approval 
specification  provisions. 

Subpart  E— Nomber  and  Type  of 
Sanrival  Craft 

The  NPRM  proposed  that  many  small 
passenger  vessels  operating  on  cold 
waters  carry  inflatable  liferafts  or 


inflatable  buoj'ant  apparatus.  The 
NPRM  proposals  were  ba^d  on  the 
assumption  that  passengers  would  be  at 
increasing  risk  from  the  effects  of 
hjrpotherrnia  as  water  temperature 
decreased,  and  the  time  to  rescue 
increased.  Consequently,  the  NPRM 
proposed  increasing  levels  of  protection 
from  immersion  in  cold  water  as  water 
temperature  decreased  and  distance 
pffshore  increased. 

Although  some  comments  supported 
the  proposal  and  some  even  suggested 
increases  in  the  proposed  requirements, 
most  comments  from  operators  opposed 
them,  citing  a  good  safety  record  which 
did  not  justify  the  cost  required  to 
comply.  Comments  raised  many  !s.<:ues 
of  varying  merit.  Some  said  that  length 
of  trip  and  distance  from  shore  should 
be  a  factor  in  determining  what  survival 
craft  are  required.  Others  disagreed  with 
the  water  temperature  criteria  used  to 
differentiate  between  cold  and  warm 
water.  Some  comments  suggested  that 
hull  material,  subdivision,  and  fire 
protection  should  be  taken  into  account 
when  determining  which  vessels  are  to 
carry  survival  craft.  The  high  cost  of 
buying  and  maintaining  Inflatables  was 
cited  as  a  reason  for  objecting  to  the 
proposals. 

In  order  to  address  the  comments,  the 
Coast  Guard  prepared  a  study  which 
reexamined  the  requirements  for 
survival  craft  on  small  passenger 
vessels.  This  study  takes  into  account 
several  factors  that  were  not  included  in 
the  analysis  which  led  to  the  previous 
proposals.  These  include  the  effect  that 
Category  1  satellite  EPIRBs  will  have  on 
rescue  times,  and  the  reduced  risk  of 
loss  that  a  vessel  has  if  equipped  with 
appropriate  fire  protection  equipment 
and  subdivision.  The  study  examines 
the  casualty  record  of  the  16  small 
passenger  vessel  losses  over  the  past  20 
years  where  there  was  loss  of  life,  loss 
of  the  vessel,  or  both.  It  does  not  include 
casualties  on  small  passenger  vessels 
carrying  more  than  150  passengers  or 
with  overnight  accommodations  for 
more  than  49  passengers  such  as  the 
PILGRIM  BELLE,  and  MAJESTIC 
EXPLORER  (which  would  be  regulated 
under  proposed  subchapter  K).  The 
study  has  been  entered  in  the  docket 
and  is  available  for  public  inspection 
and  copying  in  the  offices  of  the  Marine 
Safety  Coimcil  at  the  address  under 
"ADDRESSES:". 

Briefly,  the  study  shows  that  all  but 
one  of  the  casualties  involved  vessels  of 
wooden  construction,  and  that  these 
vessels  were  much  older  than  the  small 
passenger  vessel  fleet  as  a  whole.  The 
casualties  fell  into  three  broad 
categories:  Capsizines:  fires;  and  hull  or 
through  hull  fitting  failures.  The 


capsizings  could  not  be  associated  with 
the  age  or  material  of  construction.  The 
three  fires  originated  in  the  engine 
compartment  and  spread  throughout  the 
wood  vessels,  leading  to  abandonment 
of  the  vessels.  The  hull  and  through  hull 
fitting  failures  were  associated  with 
undetected  deterioration  of  the  wood 
hull  or  fittings. 

The  study  suggests  that  small 
passenger  vessels  need  better  protection 
from  fire  and  flooding,  especially  as 
they  age.  The  NPRM  and  this  SNPRM 
propose  that  all  new  small  passenger 
vessels  and  existing  small  passenger 
vessels  constructed  of  FRP  must  have 
fixed  fire  extinguishing  systems  in 
machinery  spaces,  and  that  certain 
vessels  be  built  to  a  one-compartment 
standard  of  subdivision.  As  discussed 
under  §  181.115  of  this  preamble,  this 
SNPRM  proposes  that  existing  wood 
vessels  be  required  to  retrofit  fixed  fire 
extinguishing  systems.  This  SNPRM 
also  proposes,  for  some  vessels 
operating  on  cold  waters,  subdivision  as 
an  alternative  to  outfitting  the  vessel 
with  infiatable  buoyant  apparatus,  as 
proposed  in  the  NPRM.  Watertight 
subdivision  bulkheads  improve  the 
survivability  of  a  vessel  and  help  make 
the  vessel  its  own  best  survival  craft. 
Retrofitting  subdivision  will  be  difficuU 
and  may  be  impractical  for  some 
existing  vessels,  but  will  be  an 
alternative  for  certain  vessels. 

The  retrofit  requirements  and 
alternatives  proposed  in  this  SNPRM 
will  have  the  beneficial  effects  of 
requiring  or  encouraging  the  vessels 
most  at  risk  to  have  adequate  lifesaving 
and  firefighting  equipment,  and  remove 
part  of  the  cost  disincentive  for 
replacement  of  older  vessels. 

The  study  also  examined  the  role  of 
Category  1  satellite  EPIRBs  on  rescue 
times.  It  concluded  that  when  a 
Category  1  satellite  EPIRB  is 
successfully  used,  the  Coast  Guard 
should  be  able  to  have  rescue  resources 
on  the  way  to  the  scene  of  a  casualty 
within  2.5  hours  for  most  casualties  that 
occur  within  50  miles  of  the  coast  of  the 
United  States.  Further  offshore,  more 
than  50  miles  off  the  coast,  it  becomes 
more  difficult  for  helicopters  to  stay  on 
scene  for  extended  periods  of  time  or  to 
ferry  survivors  to  shore  and  return  for 
more  survivors.  Other  vessels  are  also 
less  likely  to  be  close  by  to  assist  a 
vessel  in  distress,  compared  to  areas 
closer  to  shore.  On  the  other  hand, 
closer  to  shore,  within  three  miles  of  the 
coastline,  EPIRBs  of  any  kind  would  not 
be  necessary.  The  high  seas  designation 
was  introduced  into  the  lifesaving 
regulatory  scheme  by  the  acts  which 
required  fishing  vessels  and  other 
uninspected  vessels  to  carry  EPIRBs. 
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The  high  si  las  break  point  tracks  much 
better  with  the  small  passenger  vessel 
casually  re  :ord  than  present  exemption 
for  vessels  operating  within  20  miles  of 
a  harbor  of isafe  refuge.  High  seas,  as 
defined  in  fe  175.400  of  this  SNPRM 
using  the  definition  in  33  CFR  2.05-l(a) 
for  consist!  ncy  with  other  laws  and 
regulations ,  means  all  waters  which  are 
neither  ten  itorial  seas  nor  internal 
waters  of  tie  United  States  or  of  any 
foreign  coimtry.  Generally,  this  includes 
waters  moiB  than  three  miles  offshore. 
EPIRB  requirements  are  more  fully 
discussed  under  §  180.64  of  this 
preamble.  | 

The  studv  documented  several  cases 
where  the  Imited  buoyancy  of  a 
buoyant  apparatus,  and  its  inability  to 
support  at  east  some  survivors  out  of 
the  water,  i  educed  the  effectiveness  of 
the  buoyan :  apparatus.  Life  floats  are 
better  lifesj  ving  devices.  The  rules 
proposed  ii  i  this  SNPRM  will  no  longer 
require  buc  yant  apparatus,  but  will 
require  life  floats  instead.  Existing 
buoyant  ap  laratus  will  be  phased  out  by 
allowing  th  jm  to  meet  the  requirement 
for  life  floa  s.  so  long  as  the  buoyant 
apparatus  s  re  in  good  and  serviceable 
condition. 

In  detem  ining  the  amount  and  type 
of  survival  n-aft  to  be  required,  the  Coast 
Guard  also  tried  to  balance  its  public 
responsibil  ty  for  crew  and  passenger 
safety  agair  st  industry  concerns,  as 
expressed  i  i  the  comments  to  the 
NPRM,  by  :  ooking  at  vessel  factors  such 
as  survivab  lity,  casualty  analysis  and 
rescue  seen  arios,  number  of  passengers, 
overall  leve  1  and  type  of  other  required 
equipment,  and  route. 

In  devela  ping  a  scheme  for  the 
capacity  of  survival  craft  which  should 
be  carried  c  n  a  vessel,  the  Coast  Guard 
philosophy  was  that,  except  in  limited 
circumstem  :es,  if  survival  craft  are 
needed,  en(  lugh  should  be  provided  for 
everyone  oi  i  board,  not  just  a  small 
percentage.  The  Coast  Guard  took  into 
considerati  )n  the  fact  that  inflatable 
buoyant  ap  >aratus  can  be  overloaded  in 
calm  water  and  still  keep  people  out  of 
the  water,  \  -hile  life  floats  used  at  their 
rated  capac  ty  leave  people  in  the  water 
hanging  on  to  the  outside  of  the  life 
float.  There  ore,  life  floats  should  not  be 
overloaded  in  circumstances  where 
rescue  resoi  irces  (Coast  Guard  or  other 
vessels  whi  :h  would  be  nearby)  will  not 
quickly  arri  ve  on  scene  in  case  of  an 
accident. 

Overall,  t  le  survival  craft 
requirements  proposed  in  this  SNPRM 
have  been  reduced  from  those  in  the 
NPRM  in  cdnsideration  of  the  proposed 
requirements  for  bilge  level  alarms, 
increased  carriage  of  Category  1  satellite 
EPIRBs.  inc  reased  radar  requirements 
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for  certain  ferries  on  rivers  routes  (see 
§  184.404  of  this  preamble),  and 
increased  installation  of  fixed  fire 
extinguishing  systems. 

The  Coast  Guard  is  proposing  in  this 
SNPRM  that  vessels  which  would  be 
regulated  by  proposed  subchapter  T  and 
certificated  to  go  beyond  50  miles  from 
the  coast,  should  be  equipped  with 
inflatable  liferafts  for  everyone  on 
board.  At  these  distances,  vessels  may 
not  be  able  to  return  to  port  in  time  to 
avoid  adverse  weather  and  sea 
conditions.  Rescue  may  take  an 
extended  period  of  time,  even  with  the 
use  of  Category  1  satellite  EPIRBs. 
Inflatable  liferafts  provide  the  necessary 
protection  and  equipment  for  a  survival 
period  which  extends  overnight,  or  even 
for  a  day  or  two,  at  sea. 

For  vessels  operating  on  ocean  routes 
not  more  than  50  miles  offshore,  and  on 
coastwise  routes.  Category  1  satellite 
EPIRBs  will  be  the  primary  means  of 
distress  alerting  and  then  locating  the 
vessel.  The  Coast  Guard's  position  is 
that  small  passenger  vessels  in  the 
highest  risk  categories  should  be 
equipped  to  allow  passengers  to 
disembark  and  survive  for  at  least  four 
hours  at  sea.  The  higher  risk  vessels  are 
primarily  the  older  wooden  vessels 
which  do  not  have  one-compartment 
subdivision.  For  water  temperatures  less 
than  59°  F,  this  SNPRM  proposes  that 
these  vessels  have  inflatable  buoyant 
apparatus  for  everyone  on  board.  For 
vessels  with  one-compartment 
subdivision,  and  for  those  without  one- 
compartment  subdivision  operating  in 
warmer  waters,  life  floats  for  everyone 
on  board  would  suffice.  For  some 
vessels,  this  will  mean  phasing  out 
buoyant  apparatus  and  replacing  them 
with  life  floats  over  a  period  of  time  as 
<hey  become  unserviceable.  As 
discussed  above,  the  rules  proposed  in 
this  SNPRM  would  permit  existing 
buoyant  apparatus  to  meet  the 
requirement  for  life  floats,  so  long  as  the 
buoyant  apparatus  are  in  good  and 
serviceable  condition. 

For  small  passenger  vessels  operating 
in  shallow  waters  on  lakes,  bays,  and 
sounds  and  rivers  routes  a  provision  for 
exemption  from  survival  craft 
requirements  has  been  included  in  this 
SNPRM.  as  suggested  in  some  of  the 
comments. 

The  Coast  Guard's  study  on  survival 
craft  requirements  discusses  the  fact 
that  a  vessel  carrying  a  large  number  of 
passengers  could  overwhelm  the 
capacity  of  rescue  resources  which 
could  be  quickly  brought  on  scene  to 
assist  persons  in  the  water.  The  Coast 
Guard's  largest  helicopter  can 
accommodate  10  to  15  persons  in 
addition  to  the  aircrew  in  an  emergency. 


This  helicopter  will  be  replaced  over  the 
next  few  years  with  one  that  has  a 
higher  speed  and  longer  range,  but 
smaller  passenger  capacity.  It  is 
anticipated  that  a  major  surface  rescue 
effort  would  have  to  be  initiated  from 
shore  or  by  vessels  already  in  the  area 
to  provide  rescue  assistance  to  vessels 
proposed  by  this  SNPRM  to  be  regulated 
by  subchapter  K  (vessels  carrying  more 
than  150  passengers  or  having  overnight 
accommodations  for  more  than  49 
passengers).  For  persons  in  cold  water 
suffering  from  hypothermia,  time  is  of 
the  essence,  and  they  might  not  be  able 
to  wait  for  large  vessels  to  arrive.  For 
this  reason  the  Coast  Guard  considers 
increased  survival  craft  requirements  to 
be  necessary  for  these  vessels,  to 
provide  protection  in  the  event  of  a  low 
probability,  high  consequence  accident. 

In  determining  the  type  and  amount 
of  sur.rival  craft  necessary,  the  Coast 
Guard  realizes  that  subchapter  K  vessels 
will  already  have  smoke  actuated  fire 
detection  systems,  engine  room  fire 
extinguishing  systems,  grease  extraction 
hoods  with  fire  extinguishing  systems, 
structural  fire  protection,  higher 
subdivision  and  stability  standards  than 
a  subchapter  T  vessel,  and  bilge  level 
alarms.  However,  it  should  be  noted  that 
the  use  of  flammable  finish  and  interior 
construction  materials  proposed  in  this 
SNPRM  is  less  restrictive  than  propo^d 
in  the  NPRM.  The  Coast  Guard  is       ' 
proposing  in  subchapter  K  of  this 
SNPRM: 

(a)  That  all  vessels  traveling  more 
than  50  miles  from  shore  have  liferafts 
for  all  persons  on  board.  Vessels  on 
oceans  routes  not  more  than  50  miles 
offshore  must  have  inflatable  buoyant 
apparatus  for  all  p>ersons  on  board; 

(b)  That  all  vessels  with  overnight 
accommodations  for  more  than  49 
passengers  operating  on  coastwise. 
Great  Lakes,  and  lakes,  bays,  and  sounds 
routes  must  have  inflatable  buoyant 
apparatus  for  all  persons  on  board; 

(c)  That  all  vessels  with  overnight 
accommodations  for  not  more  than  49 
passengers  operating  on  coastwise. 
Great  Lakes,  and  lakes,  bays,  and  sounds 
routes  must  have  survival  craft  based  on 
route  and  water  temperature;  and 

(d)  That  all  vessels  operating  on  a 
rivers  route  in  cold  waters  must  have 
life  floats  for  50  per  cent  of  the  persons 
on  board.  No  survival  craft  are  required 
in  warm  waters;  and 

In  this  SNPRM  the  Coast  Guard  is 
proposing  a  provision  to  exempt  vessels 
operating  in  shallow  waters  on  lakes, 
bays,  and  sounds  and  rivers  routes  from 
survival  craft  requirements,  as  suggested 
in  some  of  the  comments.  Vessels  with 
ferry  boat  type  operations  (i.e..  operating 
on  a  specific  route  between  two  points 


on  a  set  schedule),  which  maintain  a  15 
minute  radio  communications  schedule 
with  an  operations  base,  and  which 
have  routes  that  never  take  them  farther 
than  20  miles  from  a  harbor  of  safe 
refuge,  would  be  able  to  substitute 
lifefloats  for  inflatable  buoyant 
apparatus  if  the  OCMl  determines  that 
it  would  be  safe  to  do  so. 

The  survival  craft  requirements 
proposed  in  subchapters  T  and  K  of  this 
SNPRM  are  summarized  in  the 
"Survival  Craft  Requirements  Table" 
below. 

In  a  separate  rulemaking  project 
entitled  "Commercial  Fishing  Industry 
Vessel  Regulations"  (CGD  88-079)  the 
Coast  Guard  published  safety 
regulations  for  fishing  vessels  as  a  Final 
Rule  in  the  Federal  Register 
(56FR40364)  on  August  14. 1991.  These 
regulations  contain  survival  craft  and 
immersion  suit  requirements  which 
apply  to  vessels  operating  in  areas 
where  the  mean  water  temperature  is 
59°  F  (15°  C)  or  less  (i.e..  "cold  water"). 
Sections  180.202. 180.204. 180.206,  and 
180.208  of  the  subchapter  T  NPRM  also  ' 
contained  survival  craft  requirements 
dependent  on  water  temperature.  In 
order  to  establish  consistent  boundaries 
for  cold  water  areas,  which  would  apply 
to  all  classes  of  vessels  with 
requirements  dependent  on  water 
temperature,  the  Coast  Guard  decided  to 
publish  a  NVIC  specifying  geographic 
limits  of  cold  water  areas.  Use  of  a  NVIC 
rather  than  specifying  cold  water/warm 
water  areas  in  the  regulations  gives 
several  benefits:  (1)  Allows  flexibility 
and  ease  of  change  to  update 
geographical  limits  of  areas  having 
seasonal  cold  water;  (2)  seasonal 
changes  and  geographical  limits  can  be 
portrayed  on  chartlets  which  can  be 
quickly  accessed  and  easily  understood; 
and  (3)  avoids  repetition  of  a  long  list 
of  geographical  boundaries  in  more  than 
one  location  or  set  of  regulations.  As  a 
result,  the  Coast  Guard  published  NVIC 
7-91.  "Determination  of  Cold  Water 
Areas",  on  May  20, 1991.  The 
appropriate  paragraphs  of  the  NPRM 
have  been  removed  from  this  SNPRM. 

Section  180.210    Fescue  Boats 

Under  the  NPRM,  vessels  would  be 
equipped  with  a  rescue  boat,  unless  the 
OCMI  determined  that  the  vessel  is 
operated  and  arranged  in  such  a  way 
that  it  can  recover  persons  who  fall 
overboard.  Vessels  under  65  feet  would 
be  exempt  if  they  do  not  carry 
passengers  on  an  open  or  partially 
enclosed  deck.  Rescue  boats  on  vessels 
over  65  feet  in  length  would  have  to 
meet  the  same  requirements  as  on 
passenger  vessels  over  100  gross  tons, 
but  rescue  boats  on  smaller  vessels 


would  only  have  to  be  acceptable  to  the 
OCMI.  Some  comments  supported 
application  of  rescue  boat  requirements 
by  OCMIs,  but  others  were  concerned 
with  the  possibility  of  arbitrary  and 
inconsistent  application  of  the 
requirements  by  different  OCMIs.  The 
Coast  Guard  agrees  that  there  is 
potential  for  inconsistent  application  of 
the  rescue  boat  requirements.  Rather 
than  outline  detailed  requirements  in 
the  regulations,  the  Coast  Guard  intends 
to  provide  guidance  to  OCMIs  in  the 
MSM  on  the  apphcation  of  these 
requirements.  No  change  was  made  to 
the  rule  proposed  in  the  NPRM. 

One  comment  suggested  that  "rescue 
ladders"  could  perform  the  same 
function  as  rescue  boats.  A  "rescue 
ladder"  is  not  an  acceptable  substitute 
for  a  rescue  boat,  because  an 
incapacitated  person  can  not  use  a 
ladder  or  be  carried  up  a  vertical  ladder. 
A  "rescue  platform",  however,  could  be 
.acceptable  if  it  does  not  present  a 
hazard  to  the  person  being  rescued,  and 
if  there  are  adequate  provisions  for 
bringing  the  incapacitated  person 
aboard  the  vessel  from  the  rescue 
platform.  This  issue  would  also  be 
covered  in  the  MSM. 

In  paragraph  (c)  of  this  SNPRM,  the 
reference  to  subchapter  W  has  been 
changed  to  subchapter  H. 

Part  181— Fire  Protection  Equipment 


Section  181.115 
Existing  Vessels 


Applicability  to 


Paragraph  (b)  of  the  NTRM  requires 
only  vessels  constructed  of  FRP  to  be 
retrofitted  with  fixed  fire  extinguishing 
systems.  Three  comments  thought  that 
existing  vessels  of  FRP  construction  are 
unfairly  disadvantaged  by  having  to 
meet  the  requirements  of  §  181.400. 
which  specifies  where  fixed  fire 
extinguishing  and  detecting  systems  are 
required,  while  existing  vessels 
constructed  of  other  materials  don't. 
These  comments  wanted  §  181.115(b) 
removed.  Other  comments  identified  the 
same  inconsistency  but  believed  the 
regulation  should  be  simplified  by 
requiring  all  existing  vessels  to  comply 
with  §  181.400.  In  addition  to  the  fire  ' 
casualty  statistics  presented  in  the 
preamble  of  the  NPRM.  the  Coast  Guard 
has  prepared  a  study  based  on  casualty 
statistics  over  the  last  20  years.  This    " 
study  reexamines  the  requirements  for 
survival  craft  on  small  passenger 
vessels,  including  the  role  of  fixed  fire 
extinguishing  systems  in  machinery 
spaces.  The  study  has  been  entered  in 
the  docket  and  is  available  for  public 
inspection  and  copying. 

The  origin  of  most  fires  is  in  the 
engineroom  and  is  independent  of 
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construction  material.  Frequent  ignition 
sources  involve  fuel  or  lube  oil  spray 
contacting  a  hot  surface,  or  electrical 
equipment  overheating  or  arcing. 
Wooden  hull  vessels  have  suffered  the 
most  severe  fires,  perhaps  because  wood 
absorbs  fuel  and  lubricating  oils.  This 
results  in  a  severe  fire  if  the  initial  fire 
is  not  inunediately  extinguished. 
Although  the  hulls  of  wood  and  FRP 
vessels  are  combustible,  threats  tq 
human  life  can  develop  early  in  a  fire, 
before  involvement  of  the  hull  and 
structure,  due  to  the  acciimulation  of 
smoke  and  toxic  gasses.  This  rapidly 
developing  hazard  is  similar  for  all 
vessels  regardless  of  the  construction 
material. 

Appropriate  concern  was  expressed  in 
the  NTPRM  by  requiring  detection  and 
fixed  extinguishing  systems  on  all  new 
vessels.  As  discussed  in  this  preamble, 
under  subpart  E  of  part  180,  the  Coast 
Guard  is  proposing  new  survival  craft 
requirements  which  are  a  significant 
reduction,  in  some  cases,  from  the 
regulations  that  were  proposed  in  the 
NPRM.  These  reductions  can  be 
justified  only  if  other  means  which 
establish  an  equivalent  safety  level, 
such  as  improving  each  vessel's  ability 
to  survive  a  fire  at  sea,  are  provided. 
Fixed  fire  extinguishing  systems  are 
expected  to  improve  a  vessel's  ability  to 
act  as  its  own  survival  craft.  It  is 
inconsistent  fit)m  a  life  safety 
standpoint  to  require  such  systems  on 
all  new  vessels  and  on  existing  vessels 
of  FRP  construction,  but  not  on  other 
existing  vessels  in  a  similar  risk 
category,  such  as  those  made  of 
combustible  materials.  The  Coast  Guard 
has  concluded  that  exempting  existing 
vessels  in  higher  risk  categories  from 
fixed  fire  extinguishing  system 
requirements  would  provide  a  cost 
disincentive  discouraging  the 
construction  of  new  and  safer  vessels.  In 
order  to  ensure  a  consistent  level  of  life 
safety  on  all  small  passenger  vessels, 
§  181.115(b]  has  been  revised  in  this 
SNPRM  to  require  all  existing  wooden 
vessels,  as  well  as  FRP  vessels,  to 
comply  with  §  181.400  within  3  years  of 
the  effective  date  of  the  final  rule. 

Sectionl81.120    Equipment  Installed 
But  Not  Required 

Existing  Coast  Guard  policy  and 
regulation,  as  well  as  this  section  of  the 
NPRM,  require  that  excess  fire 
protection  equipment  and  systems  be 
type  approved  or  approved  systems.  The 
Coast  Guard  encourages  the  use  of 
excess  fire  protection  equipment  and  is 
proposing  to  accept  excess  systems 
which  are  designed,  installed,  and 
maintained  in  accordance  with  an 
appropriate  industry  standard 
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acceptabe  to  the  Commandant,  such  as 
those  of  tjie  NFPA.  One  area  of  concern 
is  that  so^e  standards  have  not  been 
written  with  high  vibration  levels,  salt 
air  corrosion,  or  other  characteristics  of 
the  marinle  shipboard  environment  in 
mind.  Thfe  Coast  Guard  solicits 
comment^  on  the  application  of  this 
proposal  jo  small  passenger  vessels. 

Section  IBl. 300    Fire  Pumps 

Numerous  comments  expressed 
concern  that  the  fire  pump  capacity 
requirements  proposed  in  the  NPRM 
would  canse  a  large  increase  in 
electrical  {demand  thereby  necessitating 
increases  in  electrical  generator  size  and 
increasing  cost,  especially  for  those 
vessels  ju  it  over  65  feet  in  length.  A 
couple  of  comments  wanted  the  criteria 
for  hose  1  ne  flow  rates  and  pitot  tube 
pressures  to  be  replaced  with  simple 
pump  pre  ssure  and  flow  criteria.  One 
comment  specifically  recommended 
that  the  n  quirements  be  graduated 
according  to  the  size  and  capacity  of  the 
vessel.  Tl  e  Coast  Guard  has  considered 
these  con  ;ems.  This  SNPRM  proposes 
graduatec  hose  stream  requirements 
which  wi  1  have  a  lesser  electrical  and 
economic  impact  than  those  posed  in 
theNPRK  . 

The  rec  iirements  in  this  SNPRM  for 
fire.pimif  s  on  vessels  carrying  not  more 
than  150  >assengers  closely  resemble 
those  in  e  dsting  subchapter  T.  Ferry 
vessels  ofinot  more  than  65  feet  in 
length  caijrying  not  more  than  49 
passengeite  generally  do  not  use  nozzles 
that  prodace  a  hose  stream  suitable  for 
measurement  with  a  pitot  tube.  The  fire 
hose  performance  criteria  for  these 
vessels  has  been  simplified  by  using 
flow  rate  ind  hose  stream  throw 
distance.  K  pump  flow  rate  of  10  gallons 
per  minufle  was  selected  to  be 
compatible  with  the  existing  and 
proposed  bilge  pump  flow  rate  with 
which  th^  vessels  must  comply.  A 
throw  distance  of  25  feet 
ined  to  be  the  minimum 
istance  for  fighting  a  small 


hose  strei 
was  dete: 
effective 
fire. 
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ria  proposed  in  subchapter  T 
RM,  for  vessels  of  not  more 
t  in  length  carrying  more 
than  49  passengers,  and  vessels  of  more 
than  65  fopt  in  len^,  is  the  existing 
requirem(  nt  for  T-L  vessels  (vessels  of 
more  thai  65  feet  in  length). 

The  Co(  ist  Guard's  position  is  that 
these  critt  ria  will  keep  the  requirements 
of  subcha  )ter  T  simple  and  compliance 
can  be  eaj  ily  determined  without  the 
need  to  ui  e  a  pitot  tube  or  take  special 
measuren  ents. 

The  C«  ist  Guard  does  not  agree  that 
pump  pre  ssure  and  flow  criteria  would 
ensure  ad  tquate  hoseline  performance 
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for  vessels  proposed  to  be  regulated  by 
subchapter  K.  In  proposed  subchapter 
K,  the  requirement  for  2  hoselines  to 
flow  at  50  psi  pitot  tube  pressure  is 
reduced  to  one  hoseline  for  vessels 
carrying  not  more  than  600  passengers 
with  overnight  accommodations  for  not 
more  than  49  passengers.  Vessels  with 
overnight  accommodations  for  more 
than  49  passengers  would  have  to 
comply  with  subchapter  H,  as  would 
those  vessels  above  the  proposed 
subchapter  K/subchapter  H  breakpoints. 
On  a  large  multideck  vessel,  a  15  to  20 
horsepower  motor  should  be  sufficient 
to  generate  two  streams  at  50  psi  pitot 
tube  pressure.  This  sort  of  electrical 
load  would  significantly  impact  a  head 
boat  near  65  feet  in  length,  but  for  a 
vessel  with  large  hotel  loads,  such  as  a 
dinner  cruise  vessel  or  a  vessel  with 
overnight  accommodations  for  more 
than  49  passengers,  such  an  electrical 
load  should  not  present  a  problem. 

One  comment  liked  the  option  to 
connect  fire  pump  suction  to  the  bilge 
system  but  another  believed  the 
opposite  because  the  fire  pump  could 
accidentally  be  run  dry.  TTie  regulation 
proposed  in  the  NPRM  was  not 
changed.  Operators  should  make  sure 
valves  are  correctly  lined  up  for 
operations. 

A  nimiber  of  comments  responded 
negatively  to  the  provision  requiring 
remote  operation  of  the  fire  pump, 
citing  concern  over  running  the  pump 
dry  due  to  valve  misalignment.  Others 
wanted  to  retain  the  regulation  because 
it  reduces  response  time  and  frees  a 
crew  member  to  assist  in  fire  fighting 
operations.  Again,  assuring  correct  valve 
line-up  will  alleviate  concerns  over 
running  the  fire  pump  dry.  No  change 
has  been  made  to  the  rule  proposed  in 
the  NPRM. 

Because  performance  criteria  for 
hoses  is  included  in  this  SNPRM. 
§  181.300(0.  which  addresses  fire  main 
piping  size,  is  no  longer  needed  and  has 
been  removed. 

A  number  of  comments  wanted  to 
know  if  the  proposed  regulation  applied 
to  existing  vessels.  The  proposed 
regulation  would  apply  only  to  new 
vessels  as  specified  in  proposed 
§181.115. 

Section  181.320    Fire  Hoses  and 
Nozzles 

While  one  comment  agreed  that  a  fire 
hose  with  nozzle  should  remain 
attached  to  each  hydrant  at  all  times,  as 
required  by  paragraph  (a),  several  other 
comments  stated  that  a  fire  hose  should 
not  be  attached  to  each  hydrant,  but 
kept  stored  in  a  safe,  dry  area  until 
needed.  The  comments  requested  that 
the  rules  be  made  flexible  to  deal  with 


cold  weather.  The  Coast  Guard  will 
continue  to  require  that  the  hose  be 
attached  to  the  hydrant  under  normal 
weather  conditions,  because  there  may 
not  be  time  in  an  emergency  situation  to 
locate,  unroll,  and  attach  the  hose  to  the 
hydrant.  This  will  ensure  that  the  hose 
is  available  for  use  when  and  where 
needed.  However,  a  provision  has  been 
included  in  this  SNPRM  which  permits 
fire  hose  to  be  temporarily  removed 
ft-om  the  hydrant  and  stowed  in  an 
accessible  nearby  location.  This  will  be 
limited  to  open  decks,  where  no 
protection  is  afforded  to  the  hose  in 
hea-i'y  weather,  or  where  the  hose  may 
be  liable  to  damage  ft-om  the  handling 
of  cargo  or  stores. 

Two  comments  requested  that  hoses 
other  than  the  UL  19  labeled  hose 
proposed  by  paragraph  (b)(1)  of  the 
NPRM  be  authorized  for  use.  The  reason 
cited  was  that  commercial  fire  hose  does 
not  stand  up  well  to  weather  and  fishing 
vessel  operations.  The  comments 
suggested  that  hose  similar  to  that  used 
on  fuel  trucks  be  permitted.  The  latter 
hose  is  usually  a  hard  rubber  hose  of 
various  diameters  requiring  the  use  of 
hose  reels  to  store  the  hose,  while  the 
UL19  fire  hose  is  a  standard  1  Vz  inch 
collapsible  fire  hose.  The  Coast  Guard 
has  amended  this  provision  in  this 
SNPRM  and  will  permit  the  use  of 
alternate  hose  types  of  the  required 
diameter  if  such  hose  is  listed  and 
labeled  by  an  independent  laboratory  as 
being  equivalent  in  performance  to  UL 
19  fire  hose. 

One  comment  proposed  allowing  fire 
hose  nozzles  similar  to  those  used  by 
fire  departments,  because  these  nozzles 
are  lighter  and  more  available.  The 
Coast  Guard  has  initiated  a  program  of 
approving  industrial  fire  hose  nozzles  as 
equivalent  to  the  traditional 
combination  fire  hose  nozzles.  A 
certificate  indicating  this  approval  has 
been  issued  by  the  Coast  Guard  to  those 
manufacturers  whose  nozzles  were 
determined  to  be  equivalent.  Although 
plastic  nozzles  are  corrosion-resistant 
and  less  likely  to  be  stolen,  and 
aluminum  nozzles  are  light  in  weight, 
the  Coast  Guard  does  not  intend  to 
permit  the  use  of  plastic  or  aluminum 
nozzles  where  approved  nozzles  are 
required.  Nozzles  made  of  these 
materials  have  not  been  shown  to  have 
the  same  corrosion  resistance  and  fire 
safety  properties  as  brass  when  used  as 
fire  hose  nozzles  in  a  marine 
environment.  No  change  has  been  made 
to  the  rule  proposed  in  the  NPRM. 

One  comment  requested  that  in 
paragraph  (d)  the  words  "capable  of 
providing  a  solid  stream  or  spray 
pattern"  be  changed  to  "capable  of 
being  changed  between  a  solid  stream 


and  a  spray  pattern."  The  Coast  Guard 
has  revised  paragraph  (d)  in  this 
SNPRM  accordingly. 

This  section  has  Seen  revised  to  make 
the  hose  and  nozzle  requirements  match 
the  revised  fire  pump  requirements 
proposed  in  this  SNPRM. 

Subpart  D — Fixed  Fire  Extinguishing 
Systems 

Section  181.400    Where  Required 

Several  comments,  including  one 
from  the  NTSB,  supported  the  proposal 
in  the  NPRM  to  require  fixed 
extinguishing  systems.  Other  comments 
pointed  out  that  most  fires  have 
occurred  on  wooden  vessels,  and  urged 
that  fixed  systems  should  be  required 
only  on  wooden  and  FRP  vessels. 
Although  the  cause  of  fire  is  usually  not 
related  to  the  hull  material,  the  Coast 
Guard  realizes  that,  because  the  hull 
material  itself  is  combustible,  wooden 
vessels  are  more  susceptible  to  fires 
spreading  out  of  control,  especially 
engine  room  flammable  liquid  fires 
which  are  not  quickly  extinguished.  As 
discussed  in  this  preamble,  under 
Subpart  E  of  Part  180,  the  Coast  Guard 
is  proposing  new  survival  craft 
requirements  which  are  a  significant 
reduction,  in  some  cases,  ft-om  the 
regulations  that  were  proposed  in  the 
NPRM.  These  reductions  can  be 
justified  only  if  other  means  which 
estabhsh  an  equivalent  safety  level, 
such  as  improving  each  vessel's  ability 
to  survive  a  fire  at  sea,  are  provided. 
Fixed  fire  extinguishing  systems  are 
expected  to  improve  a  vessel's  ability  to 
act  as  its  own  survival  craft.  Therefore, 
the  requirement  for  fixed  fire 
extinguishing  systems  on  new  vessels  is 
retained  in  this  SNPRM.  As  discussed 
under  §181.115  of  this  preamble,  it  is 
proposed  that  fixed  extinguishing 
systems  should  be  retrofitted  on  all 
existing  vessels  of  wood  and  FRP 
construction. 

One  comment  objected  to  the  use  of 
carbon  dioxide  because  its  release 
would  leave  the  vessel  dead  i'n  the 
water,  without  power,  lights,  and  fire 
fighting  capability.  In  the  case  of  any 
engine  room  fire,  it  is  important  to  shut 
down  the  engine(s)  unless  a  collision  is 
imminent.  Section  181.410(b)(10)  of  this 
SNPRM  would  require  that  powered 
ventilation  and  engines  which  draw 
intake  air  from  the  protected  space  be 
shut  do\*'n  automatically  prior  to  the 
release  of  the  extinguishing  agent  into 
the  space.  This  is  necessary  to  prevent 
depletion  of  the  extinguishing  agent  and 
to  stop  the  flow  of  fuel  or  lubricating  oil 
which  is  a  likely  source  of  the  fire. 
Fixed  extinguishing  systems,  approved 
by  the  Coast  Guard  under  approval 


number  162.029,  which  incorporate  an 
automatic  engine  shutdown  are  also 
equipped  with  a  mechanism  to  permit  a 
quick  restart  of  the  engine(s).  All 
approved  fixed  systems  (as  well  as 
portable  fire  extinguishers)  are  self- 
contained  and  do  not  need  vessel 
power. 

Two  comments  objected  to  the  use  of 
halon  due  to  its  decomposition  into 
toxic  products  during  a  fire.  Another 
comment  recommended  that  halon  be 
restricted  to  unmanned  spaces.  While 
halon  will  decompose  during  a  fire, 
halon  systems  are  designed  to 
extinguish  the  fire  quickly,  resuhing  in 
a  minimum  of  halon  decomposition. 
The  amount  of  halon  decomposing 
during  fire  extinguishment  will  not 
significantly  increase  the  amount  of 
toxic  products  generated  by  the  fire 
itself.  Also,  the  Coast  Guard  requires 
spaces  protected  by  halon  to  be 
unmanned  or  personnel  must  be 
evacuated  before  the  halon  is  released. 
Therefore,  the  chances  of  personnel 
injury  due  to  toxic  products  of  halon 
decomposition  are  remote.  The  Coast 
Guard  is  not  aware  of  any  case  in 
marine  or  shore  applications  since 
halon  was  first  used  as  a  fire 
extinguishing  agent  which  has  resulted 
in  fatalities  or  injuries  due  to  toxic 
products  generated  by  halon 
decomposition. 

One  comment  questioned  the  use  of 
halon  for  environmental  reasons  (ozone 
depletion).  Halon  1301  and  1211  have 
been  identified  as  ozone  depleters  and 
their  production  is  expected  to  be 
phased  out  by  January  1, 1994,  through 
international  treaties  and  domestic 
regulations.  Development  of  non-ozone 
depleting  alternatives  is  underway. 
Until  phase-out  of  production  or 
development  of  replacement  agents, 
whichever  comes  first,  the  Coast  Guard 
will  permit  the  use  of  halon  1211  and 
1301  in  portable  extinguishers  and  fixed 
systems  in  view  of  their  importance  in 
saving  lives  during  fires.  However,  fire 
equipment  practices  and  consensus 
standards  (specifically  those  of  the 
NFPA)  concerning  the  recycling  of 
halon  and  testing  techniques  which  do 
not  require  the  release  of  halon  are 
expected  to  limit  the  release  of  halon  to 
that  needed  in  fighting  fires.  In  any  case. 
the  Coast  Guard  does  not  specify  the 
agent,  only  the  type  of  fire  on  which  it 
must  be  effective.  The  vessel  operator 
chooses  the  type  of  agent  (halon,  carbon 
dioxide,  or  dry  chemical)  which  is  best 
suited  for  a  particular  vessel. 

Many  comments  objected  to  the 
NPRM  requirement  for  fixed  systems, 
citing  cost,  lack  of  deaths  attributable  to 
fires,  and  complexity  of  systems.  Some 
of  the  comments  pointed  out  that  most 
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fires  have  occurred  on  small  wooden 
and  FRP  vessels.  The  Coast  Guard  does 
not  agree  with  these  comments.  Many 
vessels  of  more  than  65  feet  in  length 
are  relatively  new.  To  wait  until  fires 
and  fatalities  occur  before  requiring  the 
carriage  of  fixed  systems  is  not 
justifiable.  Fixed  extinguishing  systems 
in  the  machinery  space  are  a  proven  fire 
protection  concept.  Many  fixed  systems 
have  been  installed  voluntarily  on 
pleasure  craft  by  the  public.  For  many 
small  passenger  vessels,  these  systems 
can  be  simple  and  relatively 
inexpensive. 

One  comment  stated  that  fixed 
systems  would  be  useless  on  some 
vessels  since  the  extinguishing  agent 
would  quickly  dissipate  up  the  stack. 
Proposed  paragraph  (b)(4)  of  the  NPRM 
pennits  the  OCMl  to  waive  the 
requirements  for  installing  a  fixed 
system  if  it  is  determined  that  the  space 
is  so  open  to  the  atmosphere  that  a  fixed 
gas  system  would  be  ineffective.  No 
change  was  made  to  the  rule  proposed 
in  the  NPRM. 

One  comment  requested  that  the 
requirement  in  paragraph  (a)(2)  to 
provide  fixed  extinguishing  systems  in 
a  space  containing  internal  combustion 
engine(s)  of  more  than  50  horsepower  be 
increased  to  500  horsepower.  The 
comment  stated  that  a  detection  system 
should  be  required  in  lieu  of  a  fixed 
extinguishing  system  for  engines 
smaller  than  500  horsepower.  Another 
comment  stated  that  no  spaces  should 
be  exempt  from  having  fixed  systems, 
and  recommended  deleting  paragraph 
{a)(2).  The  Coast  Guard  doesn't  consider 
the  engine  horsepower  to  have  a  direct 
relationship  to  the  risk  of  fire,  and 
intended  that,  except  for  small 
installations,  spaces  containing  internal 
combustion  engines  be  protected  by 
fixed  extinguishing  systems.  No  changes 
have  been  made  to  the  rule  proposed  in 
the  NPRM. 

One  comment  proposed  adding  "or 
ship  stores"  after  "cargo"  in  paragraph 
(a)(6)  because  some  vessels  carry 
combustible  paper  products  and  liquor 
as  ships  stores  below  the  main  deck. 
The  Coast  Guard  agrees,  and  is  adding 
the  above  wording  in  this  SNPRM.  In 
addition,  a  revision  to  indicate  that  such 
systems  must  use  carbon  dioxide  is 
being  added,  since  halon  systems 
approved  by  the  Coast  Guard  are  not 
designed  to  extinguish  Class  A  fires, 
such  as  wood,  paper,  and  plastics.  The 
Coast  Guard  realizes  that  fixed  systems 
are  not  designed  to  extinguish  fires  in 
Class  A  hazards,  but  a  carbon  dioxide 
system  will  keep  the  fire  knocked  down 
until  the  vessel  reaches  port. 

One  comment  pointed  out  that  the 
limitation  proposed  in  paragraph  (b)(2) 
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which  lin  its  the  maximum  gross 
volume  o  a  space  protected  by  pre- 
engineerea  halon  systems  to  1200  cubic 
feet  conflicts  with  existing  Coast  Guard 
approvals!  of  up  to  1292  cubic  feet  for 
halon  systems  and  2000  cubic  feet  for 
pre-engineered  carbon  dioxide  systems. 
The  Coast  Guard  agrees,  and  has 
changed  the  limit  in  this  SNPRM  to 
2000  cubifc  feet. 

One  CO!  iment  suggested  that  the 
extinguisl  ing  medium  be  specified  for 
the  B-II  fife  extinguisher  permitted  by 
paragraph!  (b)(3)  as  a  substitute  for  a 
fixed  syst(  im  protecting  small  spaces. 
The  comn  lent  did  not  recommend  a 
specific  e;  tinguishing  medium.  While  a 
gas  type  e  ctinguisher  is  often  preferred 
for  an  enc  osed  space,  the  Coast  Guard 
will  leave  the  selection  of  medium  for 
the  B-U  si  eed  extinguishing  system  to 
the  vessel  operator. 

Paragraph  (d)  of  the  NPRM  required 
that  greasd  extraction  hoods  be  fitted 
over  grills^  broilers,  and  deep  fat  fiyers 
on  vessels!  carrying  more  than  400 
passengers  and  on  vessels  with 
overnight  bccomraodations  for  more 
than  49  passengers.  One  comment 
expressedjsupport  for  requiring  such 
systems.  One  comment  requested  that 
this  section  be  revised  to  require  a 
grease  extraction  hood  for  each  galley, 
regardless  of  the  size  of  the  vessel.  The 
Coast  Guard  has  reconsidered  the  issue 
and  agrees  that  the  fire  hazard  posed  by 
accumulated  grease  exists  in  any  galley, 
and  canndt  be  directly  related  to  the 
number  o^  passengers  carried  or  vessel 
size.  This  section  has  been  revised  in 
this  SNPRM  to  require  a  grease 
extraction  hood  wherever  grills,  broilers 
and  deep  at  fryers  are  installed, 
regardless  of  vessel  size  or  of  the 
number  ofl  passengers  carried. 

One  coiliment  recommended  that 
paragraph  (e)  should  state  "Each 
overnight  iccommodation  space"  rather 
them  "An  i  ivemight  accommodation 
space."  THis  SNPRM  has  been  changed 
to  clarify  t  lis  requirement. 

One  con  iment  requested  that  the 
break  poir  t  in  paragraph  (f),  which 
requires  a  smoke  actuated  fire  detection 
system  for  vessels  carrying  more  than 
150  passei  gers,  be  raised  to  more  than 
400  passei  gers.  Another  comment 
suggested  hat  these  detection  systems, 
and  the  on  es  required  by  paragraph  (g) 
on  vessels  carrying  more  than  400 
passengen ,  should  be  required  only  on 
vessels  ha  ing  overnight 
accommodations  for  more  than  49 
passengers.  The  Coast  Guard  has 
concluded!  that  the  amount  and  type  of 
fire  fighting  equipment  should  be  based 
on  the  levil  of  protection  provided  by 
using  noncombustible  furnishings  and/ 
or  structural  fire  protection.  In  this 
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SNPRM,  these  latter  areas  have  been 
reduced,  and  the  Coast  Guard  does  not 
want  to  reduce  the  level  of  required  fire 
detection  and  fighting  equipment  to  a 
level  which  would  be  unsafe.  The  Coast 
Guard  also  would  like  to  bring  the  400 
passenger  break  point  in  this  section  of 
the  NPRM  in  line  with  the  break  points 
proposed  in  this  SNPRM.  Therefore,  the 
Coast  Guard  is  proposing  that  any  vessel 
having  overnight  accommodations  for 
more  than  49  passengers  or  carrying 
more  than  150  passengers  must  have  a 
smoke  activated  fire  detection  system. 
These  requirements  were  moved  to 
subchapter  K  in  §  118.400  (c)  and  no 
longer  appear  in  subchapter  T  in  this 
SNPRM.  Under  the  newly  proposed 
break  points,  vessels  having  overnight 
accommodations  for  more  than  150 
passengers  or  carrying  more  than  600 
passengers  would  be  required  to  comply 
with  the  fire  detection  requirements  of 
subchapter  H. 

Paragraph  (h)  (paragraph  (0  in  this 
SNPRM)  should  cite  the  requirements  of 
§  76.25  of  subchapter  H  for  automatic 
sprinkler  systems,  and  has  been 
corrected  in  this  SNPRM. 

Paragraph  (i)  (paragraph  (g)  in  this 
SNPRM)  allows  either  a  manual  or 
automatic  sprinkler  system  for  vessels 
with  partially  enclosed  vehicle  spaces. 
Automatic  sprinkler  systems  are  not 
effective  at  detecting  a  fire  in  this 
situation  because  the  heat  is  not 
adequately  trapped  to  actuate  a 
sprinkler  head.  The  SNPRM  has  been 
revised  to  allow  only  manual  sprinklers, 
with  automatic  sprinkler  systems  not 
being  an  option. 

It  was  discovered  that  §§  181.400(j) 
and  182.410(e)  of  the  NPRM.  which 
require  vapor  detection  systems  on 
some  vessels,  were  redundant. 
Paragraph  (j)  has  been  removed  and  the 
requirement  for  vapor  detection  systems 
remains  in  §  182.410(c)  of  this  SOTRM. 

Section  181.410    Fixed  Cos  Fire 
Extinguishing  Systems 

One  comment  opposed  fixed  systems 
for  boats  less  than  40  feet,  and  stated 
that  a  fire  bucket  is  good  enough.  The 
Coast  Guard  disagrees  since  fires  in 
engine  compartments  occtu  in  boats  of 
less  than  40  feet  as  well  as  in  larger 
vessels.  Buckets  with  water  are  also 
intended  for  Class  A  fires  (involving 
combustible  solids  such  as  wood,  paper, 
and  plastic)  while  the  fixed  gas  systems 
are  intended  to  extinguish  fires  of 
combustible  liquids  (Class  B  fires) 
which  are  the  primary  hazard  in  engine 
compartments. 

One  comment  questioned  the  need  for 
fixed  systems  on  small  vessels  in  view 
of  the  alleged  high  cost,  and  suggested 
a  bottle  of  carbon  dioxide  and  a  manual 


tripping  device  as  a  substitute  for  a 
small  fixed  system.  The  Coast  Guard 
disagrees,  since  some  fixed  systems  for 
small  vessels  appear  no  more  expensive 
than  the  comment's  proposed  solution. 
More  important,  there  is  no  way  of 
knowing  whether  the  comment's 
proposed  fire  fighting  arrangement  will 
result  in  fire  extinguishment,  while 
approved  fixed  systems  have  been 
determined  to  be  effective  through 
independent  laboratory  tests. 

One  comment  suggested  removing 
"custom  engineered"  from  paragraph  (a) 
as  well  as  from  the  definitions  in 
§  175.400,  since  it  is  a  commonly 
understood  phrase  and  does  not  add 
anything  to  the  definition  of  fixed 
systems.  The  Coast  Guard  is  retaining 
this  term  to  differentiate  them  from  pre- 
engineered  systems.  The  two  types  of 
systems  are  designed  and  tested 
differently,  and  are  usually  intended  for 
different  applications  (manned  vs. 
unmanned  spaces). 

Two  comments  requested  clarification 
of  the  requirement  in  paragraph  (b)(2) 
that  the  release  of  the  agent  requires  two 
distinct  controls,  and  suggested  that 
"two  distinct  operations"  would  be 
more  appropriate  wording.  Since  the 
purpose  of  the  requirement  is  to  prevent 
the  accidental  discharge  of  the  system 
by  someone  operating  the  v«-ong  control 
by  mistake,  the  Coast  Guard  agrees,  and 
has  changed  the  wording  in  this  SNTi^vl 
to  "two  distinct  operations." 

One  comment  suggested  that  the 
breakglass  enclosure  required  in 
paragraph  (b)(4)  be  replaced  with 
"readily  accessible  enclosure."  While 
controls  must  be  accessible,  the  purpose 
of  this  requirement  is  to  prevent  the 
accidental  discharge  of  the 
extinguishing  agent.  Therefore,  the  rule 
proposed  in  the  NPRM  is  being  retained. 

Two  comments  asked  clarification  on 
whether  the  engine  shutdown  required 
by  paragraph  (b)(10)  is  mandatory  in 
addition  to  the  proposed  mandatory 
Fhutdown  of  powered  (mechanical) 
ventilation.  The  comments  also 
suggested  that  systems  be  required  to 
have  only  manual  actuation  of  a  fixed 
fire  extinguishing  system,  supplemented 
by  a  detection  system,  to  prevent  a 
vessel  bom  suddenly  becoming  "dead 
ship,"  which  could  be  an  even  more 
hazardous  situation.  The  NPRM 
proposed  mandatory  shutdown  of  any 
engine  which  draws  intake  air  from  the 
protected  space  before  extinguishing 
agent  Is  released.  The  purpose  is  to 
prevent  an  engine  from  depleting  or 
reducing  the  concentration  of  the 
extinguishing  agent,  thus  significantly 
reducing  the  extinguishing  capability  of 
the  agent.  Shutting  down  the  engine(s) 
also  has  the  benefit  of  stopping  the  flow 


of  fuel  or  lubricating  oil  which  is  a 
likely  source  of  the  fire.  The  proposed 
requirement  was  apparently 
misinterpreted.  Automatic  actuation  of  a 
fixed  fire  extinguishing  system  is  not 
required.  Manual  actuation  is  preferred, 
but  automatic  actuation  would  be 
allowed  by  §  181(c)(2)  under  special 
circumstances.  But  once  the  system  is 
actuated,  engines  must  be  automatically 
shut  down.  This  allows  the  vessel's 
master  to  retain  control  of  when  the 
vessel  goes  "dead  ship,"  which  prevents 
any  dangerous  "in  extremis"  situations. 
However,  discretion  should  be  exercised 
in  delaying  actuation  of  a  fixed  fire 
extinguishing  system  to  prevent 
unnecessary  damage  or  danger  to 
passengers.  No  change  was  made  to  the 
rule  proposed  in  the  NPRM. 

One  comment  stated  that  the 
hydrostatic  test  required  by  paragraph 
(d)(8)(ii)  is  not  reahstic  since  it  can't  be 
f>erformed  at  most  boat  yards  during 
most  times  of  the  year.  The  comment  is 
misinterpreting  the  proposed 
requirement.  What  is  meant  here  is  that 
the  piping  should  be  tested  at  the 
internal  pressure  which  the  cyUnder 
would  reach  if  it  were  heated  to  its 
maximum  allowable  storage 
temperatxira  of  130*.  It  is  not  the  Coast 
Guard's  intent  that  the  piping  itself  be 
heated  to  130*  and  then  leak  tested.  The 
intent  is  to  have  the  piping  tested  at  the 
maximum  woiidng  pressure,  which  will 
vary  for  carbon  dioxide,  Halon  1301 
pressurized  with  nitrogen  to  360  psi  (at 
70"),  and  Halon  1301  pressurized  with 
nitrogen  to  600  psi  (at  70°). 

One  comment  requested  that 
paragraph  (g)(2)  be  modified  to  require 
the  quantity  of  halon  recommended  by 
NVIC  6-72,  Change  I  (B.3).  While  a 
detailed  calculation  method  is 
contained  in  the  NVIC,  the  quantity  of 
halon  required  by  subparagraph  (g)(2)  is 
consistent.  No  change  to  the  rule 
proposed  in  the  NPRM  Is  necessary. 

Section  181 A20    Pre-Engineered  Halon 
Fixed  Gas  Systems 

One  comment  stated  that  "pre- 
engineered"  is  not  a  useful  term  since 
the  regulations  in  this  section  are 
necessary  for  all  fixed  systems.  The 
Coast  Guard  disagrees  because  "pre- 
engineered"  and  "custom  engineered" 
halon  systems  are  different  in  design, 
are  tested  differently,  and  are  u.sed  for 
proteaing  different  spaces  (small 
unmanned  vs.  large  manned  spaces).  A 
separate  section  for  pre-engineered 
systems  emphasizes  their  difference 
from  custom-engineered  systems. 

Another  comment  stated  that  pre- 
engineered  systems  should  not  be 
permitted  to  have  automatic  actuation 
because  of  possible  piloting  problems. 


The  comment  suggested  instead  the  use 
of  heat  actuated  detectors  in 
combination  with  systems  which  only 
have  manual  actuation.  The  Coast  Guard 
disagrees,  since  the  use  of  automatic 
systems  in  uiunanned  spaces  offers  a 
distinct  advantage  in  the  early  detection 
of  the  fire  and  automatic  discharge  of 
the  extinguishing  agent.  Owners  or 
operators  who  are  concerned  that 
automatic  discharge  of  the  extinguishing 
agent  will  render  the  vessel  without 
power  in  a  precarious  situation  should 
purchase  a  system  with  an  optional 
engine  restart  mechanism. 

One  comment  requested  that  a 
paragraph  be  added  emphasizing  that 
only  one  pre-engineered  (automatic) 
system  may  be  used  to  protect  each 
space.  The  Coast  Guard  agrees.  The 
.  installation  of  several  small  systems  in 
place  of  one  large  system  may  cause  the 
individual  systems  to  discharge  at 
different  times,  causing  the 
concentration  of  halon  to  not  reach  high 
enough  levels  to  extinguish  the  fire. 
Paragraph  (c),  stating  that  only  one 
system  may  be  installed  in  each  space, 
has  been  added  to  this  section  of  Uiis 
SNPRM. 

Section  181.425    Galley  Hood  Fire 
Extinguishing  Systems 

Another  comment  suggested  removing 
the  word  "pre-engineered"  from 
paragraph  (b)  since  it  is  not  necessary. 
The  Coast  Guard  agrees,  and  has  deleted 
it  in  this  SNPRM. 

Sabpan  C— Portabte  Fire  ExtiRguishers 

Sect;on  181.500    Required  Number. 
Type,  and  Location 

One  comment  requested  Inclusion  of 
ITL  extinguisher  classifications  in 
addition  to  the  Coast  Guard 
classification  in  the  last  coliunn  of  Table 
181.500(a).  This  is  not  necessary  since 
the  requirements  in  this  section 
reference  Coast  Guard  extinguisher 
classifications,  not  UL  extinguisher 
classifications.  All  Coast  Guard 
approved  extinguishers  carry  the 
markings  necessary  to  make 
extinguisher  selections. 

One  comment  suggested  that  the  type 
of  halon  be  specified.  The  Coast  Guard 
does  not  agree.  At  the  present  time 
Halon  1211, 1301,  or  a  mixture  thereof, 
is  acceptable.  Portable  extinguishers 
using  a  type  of  halon  which  is  not 
accepted  by  the  Coast  Guard  will  not  be 
Coast  Guard  approved  or  accepted  by 
UL  for  marine  use. 

Two  comments  stated  that  Table 
181.500(a)  should  be  revised  to  increase 
the  number  of  portable  fire 
extinguishers  required  for  a  given  size 
accommodation  area.  The  comment 
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further  stated  that  the  table  as  proposed 
in  the  NPRM  would  result  in  numerous 
multideck  vessels  which  would  not 
need  portable  fire  extinguishers  in  the 
accommodation  areas.  Existing 
subchapter  T  currently  requires  at  least 
one  extinguisher  in  each 
accommodation  space,  regardless  of  the 
size  of  the  area.  Even  if  a  deck  has  small 
or  no  accommodation  areas,  it  is 
unlikely  that  any  deck  would  be 
without  at  least  one  extinguisher  of 
some  type.  However  the  Coast  Guard 
does  agree  that  each  accommodation 
space  should  have  an  A-II  fire 
extinguisher,  regardless  of  the  size  of 
the  space.  The  Coast  Guard  has  revised 
this  table  in  this  SNPRM. 

Table  181.500(a)  is  also  being 
corrected  in  this  SNPRM  to  delete  the 
halon  extinguisher  from  the  selection 
for  accommodation  spaces  since  the 
Coast  Guard  has  not  approved  halon 
extinguishers  for  Class  A  fires. 

One  comment  stated  that  foam  fire 
extinguishers  should  not  be  allowed  and 
should  be  deleted  from  Table  181.500(a) 
since  they  add  nothing  to  the  table.  The 
comment  is  apparently  referring  to  the 
old  inverting  type  chemical  foam 
extinguishers  which  are  obsolete. 
However,  mechanical  foam  (AFFF) 
extinguishers  are  being  used  shoreside, 
and  can  be  useful  in  marine 
applications.  While  none  are  now 
approved  for  marine  u.se,  approvals  of 
mechanical  foam  (AF7F)  portable  fire 
extinguishers  suitable  for  use  in  a 
marine  environment  are  expected  in  the 
future.  The  Coast  Guard  is  retaining  the 
category  of  portable  foam  extinguishers 
in  this  SNPRM  in  anticipation  of 
approN-ing  portable  AFFF  fire 
extinguishers  in  the  near  future. 

Another  comment  pointed  out  that 
the  B-II  extinguisher  located  outside  the 
entrance  to  the  machinery  space,  under 
paragraph  (b)  of  the  NPRM.  is 
inadequate.  The  comment  further 
concluded  that  the  addition  of  a  fixed 
system  does  not  change  this.  The  Coast 
Guard  disagrees.  Portable  fire 
extinguishers  are  provided  as  a  first 
defense  against  small,  local,  incipient 
fires.  Portable  fire  extinguishers  are  not 
intended  for  fighting  large,  well 
developed  fires.  Fires  which  can  not  he 
extinguished  immediately  with  the 
portable  fire  extinguisher  must  be 
fought  with  the  fixed  extinguishing 
system. 

One  comment  recommended  deleting 
the  phrase  "with  a  volume  of  more  than 
3000  cubic  feet"  from  paragraph  (b). 
Since  no  details  were  provided  it  is 
assumed  that  the  comment  believes  that 
a  B-n  portable  fire  extinguisher  should 
be  provided  to  supplement  the  fixed 
system  regardless  of  the  size  of  the 
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machi]  ery  space.  The  Coast  Guard 
agrees  md  has  deleted  the  volumetric 
referen  :e  in  this  SNPRM.  Another 
relatec  comment  suggested  deleting  this 
paragn  ph  and  requiring  a  B-II 
extingi  isher  instead  of  the  B-I  required 
by  Tab  e  181  500(a)  for  machinery 
spaces  TheCoast  Guard  considered 
both  c(  mments.  and  thinks  that  a  single 
B-II  lo  ated  just  outside  a  machinery 
space  \  nil  be  sufficient  as  a  first 
defensi  .  The  B-II  will  provide  more  fire 
fightin  ;  capacity  than  a  B-I.  which  will 
no  loni  er  be  required.  Paragraph  (b)  has 
been  n  moved  and  Table  181.500(a) 
change  1.  Because  most  machinery 
spaces  :ontain  generators,  electrical 
wiring  jnd/or  motors,  the  Coast  Guard 
is  prop  )sing  in  this  SNPRM  to  change 
the  req  lired  extinguisher  to  a  B-II.C-II 
instead  of  just  a  B-II.  The  effect  of  the 
propos  ;d  change  would  be  to  require  a 
B-II,C-  II  extinguisher  located  outside 
the  ent  ance  of  a  machinery  space. 

One  :omment  recommended  that  a 
galley  <  hould  have  an  A-II  extinguisher 
for  nor  nal  Class  A  use.  The  Coast  Guard 
agrees,  and  has  changed  the  required  B- 
II  extin  juisher  to  A-II.  B-II  in  this 
SNPRN  ;.  This  would  require  an 
extingi  isher  suitable  for  both 
combu:  tible  solids  (wood,  paper,  and 
plastic! )  and  flammable  liquids.  The 
selecti<  n  of  agent  will  be  limited  to  dry 
chemic  il  or  foam  (if  available),  since 
only  th  5  latter  agents  are  suitable  for 
both  cl  isses  of  fires. 

Anot  ler  comment  recommended 
requirii  ig  B-II  extinguishers  in  open  or 
enclose  d  accommodation  areas.  The 
Coast  C  uard  disagrees,  since  the 
primar '  danger  is  expected  to  be  Class 
A  fires  :aused  by  dropped  cigarettes  and 
matche  !,  or  electrical  wiring,  rather  than 
flammj  ble  liquids.  Owners  or  operators 
desirin  >  an  extinguisher  which  is  also 
effectiv  s  on  flammable  liquids  may 
select  a  dry  chemical  extinguisher  of  a 
type  su  table  for  use  on  Class  A,  B,  and 
C  fires  an  ABC  type  extinguisher). 

One  I  :omment  suggestetf  deleting  "B- 
V"  fror  I  paragraph  (e)  of  the  NFPJvI. 
This  CO  Lild  result  in  many  fire 
extingu  ishers  being  permanently 
attache  1  to  a  bulkhead  or  deck.  The 
purpos !  of  this  requirement  is  to 
preven  wheeled  semiportable  fire 
extingu  ishers  from  being  uncontrollable 
in  heav  y  seas.  Since  the  same  problem 
does  n(  t  exists  with  portable  fire 
extingu  ishers.  the  Coast  Guard  retained 
the  pro  x)sed  requirement  in  paragraph 
(d)  of  tie  SNPRM. 
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181.520    Installation  and 


section  of  the  NPRM  proposed  to 
portable  fire  extinguishers  to  be 
it  a  location  satisfactory  to  the 


OCMI.  One  comment  said  that  this 
section  should  address  the  visibility  of 
fire  extinguishers.  The  Coast  Guard  has 
included  additional  wording  pertaining 
to  this  proposed  requirement  in  this 
SNPRM. 

Subpart  F — Additional  Equipment 

Section  181.600    Fire  Axe 

One  comment  believed  that  fire  axes 
should  be  stowed  in  locations  only 
accessible  to  the  crew  and  not  to 
passengers.  The  Coast  Guard  disagrees. 
The  requirement  to  locate  the  fire  axe  in 
or  adjacent  to  the  operating  stations  will 
assure  that  it  is  readily  available  for  use 
and  not  difficult  to  locate,  which  it 
might  be  if  stowed  as  recommended 
above.  The  rule  proposed  in  the  NTRM 
has  not  been  changed. 

Section  181.610    Fire  Bucket 

Although  a  number  of  comments 
stated  that  the  requirement  for  fire 
buckets  was  ridiculous,  others 
concurred  with  the  requirement. 
Although  buckets  are  very  simple,  they 
can  be  highly  effective  for  extinguishing 
fires,  especially  on  smaller  vessels.  On 
the  M/V  ACADIA  a  bucket  brigade 
extinguished  a  rather  significant  fire  in 
September  1989  with  seawater.  The 
requirement  is  retained  in  subchapter  T, 
but  is  not  proposed  in  Subchapter  K 
because  of  the  higher  level  of  fire 
detecting  and  extinguishing  equipment 
proposed  to  be  installed  on  these 
vessels. 

One  comment  wanted  to  know  if  fire 
buckets  were  required  to  meet  any 
construction  specifications.  Although 
no  specifications  are  cited,  buckets  are 
to  be  of  suitable  construction  and 
acceptable  to  the  OCMI. 

Part  182— Machinery  Installation 
Subpart  A — General  Provisions 

Section  182.130    Ahemative  Standards 

For  vessels  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers,  alternative  standards  may  be 
met.  Among  those  alternative  standards 
are  various  ABYC  and  33  CFR 
subchapter  S  requirements.  Two 
comments  stated  that  there  is  no  need 
for  this  regulation  because  there  are  not 
many  vessels  which  carry  this  few 
passengers.  Also.' more  resources  will  be 
needed  to  track  the  vessel  from  zone  to 
zone  to  ensure  it  is  never  allowed  to 
carry  more  than  12  passengers.  The 
Coast  Guard  has  adopted  industry 
standards  to  as  large  an  extent  as 
possible  to  reduce  the  burden  on 
industry.  With  the  use  of  the  MSIS 
system,  keeping  track  of  these  vessels 
should  not  impose  an  undue 
administrative  burden. 


One  comment  stated  that  ABYC 
standards  are  not  product  standards  but 
installation  standards  which  contain 
few  performance  requirements.  The 
Coast  Guard  notes  that  most  of  the  scope 
sections  of  the  ABYC  standards  state 
that  the  standards  are  intended  as 
guides  for  design,  construction,  and 
installation  of  the  applicable  system. 
The  Coast  Guard  considers  the  use  of  or 
reference  to  standards  such  as  those 
promulgated  by  ABYC  or  NFPA 
valuable,  and  that  such  use  or  reference 
increases  the  safety  and  quality  of 
systems  and  vessels.  The  Coast  Guard 
actively  participates  in  the  development 
of  ABYC  and  NFPA  standards.  ABYC 
standards  are  being  used  by  ISO  to 
develop  international  standards. 
Specific  problems  with  the  ABYC  or 
their  standards  should  be  brought  to  the 
attention  of  the  Coast  Guard.  If  technical 
arguments  can  be  provided,  the  Coast 
Guard  niay  be  successful  in  getting 
changes  made  to  the  ABYC  standards. 

Subpart  B — Propulsion  Machinery 

Section  182.200    General 

This  section  called  for  engines  to  have 
at  least  two  means  of  being  stopped,  and 
an  overspeed  trip  and  or  shutdown 
device  for  all  dJesel  and  gas  turbine 
engine  installations  rated  at  300 
horsepower  or  more.  Numerous 
comments  stated  that  ovorspeed 
shutdowns  are  not  necessary.  They 
stated  that  it  would  be  unsafe  to  have  an 
engine  shut  dovm  when  operating  near 
a  bridge  or  in  vessel  traffic  as 
maneuverability  would  be  impaired. 
One  additional  comment  .stated  that 
overspeed  trips  are  unnecessary  on  four 
cycle  engines.  And  another  comment 
wanted  to  know  at  what  RPM  setting  the 
overspeed  shutdown  would  operate. 
The  Coast  Guard  considers  overspeed 
trips  to  be  proven,  inexpensive  safety 
devices  which  are  appropriate  if  the 
installation  criteria  of  existing 
published  industry  standards  are  met. 
The  requirement  for  an  overspeed  trip 
and/or  shutdown  device  on  diesel 
engines  has  been  retained,  and  the  Coast 
Guard  is  proposing  to  incorporate  ABS 
standards  which  specify  overspeed 
settings  in  this  SNTRM.  This  proposed 
requirement,  which  is  applicable  to 
auxiliary  machinery  as  well  as 
propulsion  machinery,  has  been  moved 
to  a  new  §  182.410(e)  to  show  more 
clearly  its  application  to  all  diesel 
engine  installations.  The  provisions  of 
§  162.220(c)  cover  the  limited  number  of 
cases  in  which  gas  turbines  are  installed 
aboard  small  passenger  vessels  and  the 
overspeed  shutdown  requirement  for 
gas  tiuhines  has  been  left  out  of  this 
section  of  this  SNPRM. 


Subpart  O — Specific  Machinery 
Requirements 

Section  182.405    Fuel  Restrictions 

This  section  restricts  the  use  of 
liquefied  and  oon-liquefied  flammable 
gases  as  fuel  for  internal  combustion 
engines  on  all  small  passenger  vessels. 
One  comment  strongly  opposed  the  use 
of  gasohne  for  all  inboards.  The 
comment  stated  that  there  are  more 
benefits  from  prohibiting  the  use  of 
gasoline  as  an  inboard  propulsion  fuel 
than  from  other  costly  fire  safety  rules 
proposed.  The  Coast  Guard's  position  is 
that  there  are  vaUd  enviroiunental  and 
energy  conservation  reasons  for  the 
exploration  of  ahemative  main 
machinery  fuels  (including  gasoline) 
and  does  not  wish  to  prohibit  their  use. 
It  is  not  intended  to  imply  that  unsafe 
fuels  are  encouraged,  but  it  is  important 
to  recognize  that  alternative  fuels  will 
be  proposed  and  their  application  must 
be  anticipated.  Statistics  indicate  that 
gasoline  is  more  dangerous  than  diesel 
niel.  For  this  reason,  additional 
precautions  must  be  adhered  to  when 
gasoline  systems  are  installed.  The  rule 
proposed  in  the  NPRM  has  been  revised 
in  this  SNPRM  to  allow  the  use  of  other 
alternative  fuels  on  a  case-by-case  basis. 
The  Coast  Guard  solicits  additional 
input  relative  to  alternative  fuel  safety, 
design,  and  apphcations. 

Presently  there  are  no  vessels  carrying 
ntore  than  150  passengers  which  use 
gasoline  as  a  propulsion  fuel,  and  there 
are  only  4  such  vessels  which  carry 
more  than  100  passengers  (105. 119, 
120,  and  150  passengers).  Generally, 
vessels  which  would  be  regulated  by 
proposed  subchapter  K  would  not  use 
ga.soline  as  a  hiel  for  propulsion  or  other 
machinery,  except  for  outboard  motors 
on  small  boats.  "Therefore,  references  lo 
items  such  as  gasoline,  gasoline  vapors, 
and  carburetors  have  been  removed 
from  proposed  subchapter  K  in  this 
SNTRM,  except  for  §  119.458  which 
contains  requirements  for  portable  fuel 
systems  such  as  outboard  motors. 
Section  119.405  would  allow  the  use  of 
ahemative  fuels,  including  gasoUne  and 
compressed  gas,  on  a  case-by-case  basis. 

Section  182.410    General  Requirements 

lliis  section  proposed  general 
requirements  for  gauges,  rotating 
machinery  guards,  enclosed  machinery 
space  gasoline  engine  requirements,  and 
compressed  air  starting  for  diesel 
engines.  Several  requirements  in 
paragraphs  (a),  (b).  (d),.and  (0.  which 
cover  specified  machinery  design  or 
complicated  the  regulations,  have  been 
removed  in  this  SNPRM. 

Two  comments  indicated  that,  as  a 
resuh  of  casualties,  there  is  a  need  for 


paragraph  (c)  in  the  NPRM  to  require 
both  visible  and  audible  alarms  for 
exhaust  cooling  water  flow  failure  The 
Coast  Guard  has  concluded  that  a 
suitable  visible  or  audible  warning 
device  is  adequate  and  has  included  this 
requirement  in  §  182.425  (bM5). 

Another  comment  stated  that 
outboards  should  be  exempt  from 
paragraph  (c).  The  Coast  Guard  agrees 
this  requirement  is  not  intended  to 
apply  to  outboard  engines  and  has 
clarified  this  in  this  SNPRM. 

One  comment  stated  that  the  vapor 
detectors  required  by  paragraph  (e), 
(now  paragraph  (c)  in  the  SNPRM)  are 
complex,  vulnerable  to  damage  and 
corrosion,  and  some  are  useless  at  high 
or  low  temperatures.  The  Coast  Guard 
has  concluded  that  reliable  marine 
combustible  gas  indicators  are  necessary 
to  protect  against  the  hazards  of  gasoline 
and  other  fuels  with  low  flashpoints. 
Combustible  gas  indicators  have  been 
effective  in  atmospheres  containing 
gasoline  fumes  and  compressed  natural 
gas.  The  indicators  must  be  strictly  used 
and  maintained  as  recommended  by  the 
manufacturer  to  ensure  reliability. 

One  comment  proposed  that 
paragraph  (e)  in  the  NPRM  should 
require  any  space  containing  gasoUne 
fuel  tanks,  as  well  as  gasoline 
machinery,  to  have  vapor  detectors  due 
to  possible  valve  and  gage  leaks. 
Casualty  statistics  do  not  support  the 
need  for  this  measure.  Although  the 
Coast  Guard  agrees  that  valve  and  gage 
leaks  are  possible,  the  likelihood  of  ^el 
leaks  is  much  greater  in  a  machinery 
space.  Most  separate  fuel  tank 
compartments  will  have  much  fewer,  if 
any,  ignition  sources  and  the  risk  of 
explosion  is  much  less.  Therefore,  the 
Coast  Guard  has  limited  requirements 
for  vapor  detectors  to  machinery  spaces 
in  this  SNPRM. 

Another  comn)ent  stated  that  vapor 
detectors  are  not  necessary  on  open 
boats  whose  decks  are  open  at  sides  for 
ventilation,  since  the  operator  can 
detect  the  gasoline  odors.  Reliance  on 
the  operator's  abihty  to  smell  gasoline 
odors  is  not  considered  to  be  an 
adequate  substitute  for  a  vapor  detector. 

One  comment  stated  that  all  hoses 
should  be  double  clamped  where 
practicable.  Double  clamping  for  hoses 
is  found  in  several  regulation  cites, 
specifically:  §  182.422(e),  keel  coolers; 
§  182.445(g),  hiel  fill  and  sounding 
pipes;  and  §  182.455(a)(2)(viii),  fuel 
piping.  The  Coast  Guard  has  decided  to 
have  a  general  requirement  for  double 
clamping  where  use  of  clamped  hoses  is 
allowed.  The  double  clamping  of  hoaet 
is  included  as  a  general  requirefoent  in 
new  paragraph  (d)  (K  $  lig.410(c)|  in 
this  SNPRM. 
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Section  182.415    Carburetors 

No  comments  were  received  on  this 
section.  However,  in  another  regulatory 
project  entitled  "Incorporation  and 
Adoption  of  Industry  Standards"  (CGD 
88-032],  published  as  a  final  rule  in  the 
Federal  Register  on  29  July  1991  (56  FR 
35817),  the  Coast  Guard  developed  new 
standards  for  backfire  flame  arresters. 
These  standards  have  been  incorporated 
into  this  SNPRM  As  a  result,  the  two 
additional  industry  standards  cited  in 
that  rule  have  been  included  for 
incorporation  by  reference  under 
proposed  §  175.600  of  this  SNPRM. 
These  standards  do  not  apply  to 
outboard  engines,  and  proposed 
§  182.415(b)  has  been  revised 
accordingly. 

Section  182.420    Engine  Cooling 

This  section  proposed  specific 
requirements  for  engine  cooling  systems 
for  all  inboard  engine  installations.  In 
the  NPRM.  reference  was  made  to  ABYC 
standards  P-4  and  P-10  for  vessels  of 
not  more  than  65  feet  in  length  carrying 
not  more  than  12  passengers.  ABYC 
P-10  is  an  outdated  standard.  ABYC 
P-4  has  been  updated  and  the 
appropriate  requirements  concerning 
air-cooled  engines  were  incorporated 
into  it.  The  SNPRM  reflects  this  update. 

One  comment  pointed  out  that  ABYC 
P-4  does  not  linjit  maximimi 
temperatures  of  exposed  exhaust 
surfaces  or  require  ignition  protection  of 
starter,  distributor,  or  other  components, 
and  recommended  that,  for  all  gasoline 
installations,  all  electrical  components 
and  the  engine  should  be  ignition 
protected  as  determined  using  UL  test 
method  1500.  The  Coast  Guard  realizes 
that  ABYC  P-4  does  not  specifically 
address  ignition  protection  of  electrical 
components  of  engines.  However,  ABYC 
P-4  references  ABYC  E-9  which 
requires  potential  sources  of  ignition 
located  in  gasoline  machinery  or  fuel 
tank  spaces  to  be  ignition  protected.  The 
Coast  Guard  does  not  agree  that  the 
engines  themselves  need  to  be  ignition 
protected  and  considers  the 
requirements  contained  in  ABYC  P-4 
and  §§  182.410  and  183.530  [K 
§  120.530)  to  be  sufficient. 

Section  182.422    Keel  Cooler 
Installations 

This  section  contained  requirements 
for  keel  coolers  similar  to  those  found 
in  46  CFR  56.50-96  of  subchapter  F. 
Two  comments  stated  that  isolation 
valves  are  not  necessary  and  two  others 
stated  that  internal  shutoff  valves  may 
cause  more  problems  than  they  solve. 
The  Coast  Giiard  disagrees.  Isolation 
valves  must  be  installed  to  ensure 
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system  integrity.  The  Coast  Guard  is  not 
aware  of  any  problems  caused  by 
properly  Installed  and  maintained 
internal  shuton'  valves  in  keel  cooler 
installatifcns.  These,  like  other  internal 
shutoff  valves  (e.g.,  sea  chest  valves)  are 
necessar*  to  prevent  uncontrolled 
flooding  n  the  event  of  structural 
failure. 

One  cc  mment  stated  that  double  hose 
clamps  spould  be  required  by  paragraph 
(e)(3)  in  all  cases,  because  it  is  difficult 
to  detent  ine  visually  whether  a  pipe 
has  beadi  ^d  ends.  Another  comment 
recomme  nded  that  all  pipe  ends  be 
required  :o  be  beaded  because  it  gives 
superior  lealing  results.  The  Coast 
Guard  ag  ees  a  beaded  pipe  provides 
better  sea  ling  performance  than  straight 
pipe.  Th(  refore,  only  single  clam.ping  is 
required  bn  a  beaded  pipe.  However,  it 
is  difficu  t  to  determine  if  a  pipe  is 
beaded  w  hen  an  existing  installation  is 
inspecte( .  If  the  marine  inspector  is  not 
convince  i  that  the  pipe  is  beaded, 
double  c  imping  will  be  required  where 
practicab  e.  Double  clamping  of  hoses  is 
also  disci  issed  under  §  182.410  of  this 
preamble 

Severa  comments  stated  that  the 
requirements  for  keel  coolers  were  too 
specific  asnd  too  complex,  citing 
requirements  such  as  required  edge 
preparati  )n,  cooler  structure,  and  fairing 
requirem  ;nts.  The  Coast  Guard  concurs 
and  has  (  reatly  simplified  these 
requirem  mts  in  this  SNPRM.  In 
addition  he  requirements  for  keel 
coolers  ii  §  182.423  have  been 
combine<  with  this  section  because  they 
are  now  s  o  similar. 

Section  1 32.423    Grid  Cooler 
Installati  )ns 

This  se  :tion,  which  has  been 
combine^  with  §  182.422  in  this 
SNPRM,  )roposed  requirements  for  grid 
cooler  hu  1  penetrations,  protective 
measures  and  shutoff  (isolation)  valves. 
One  comi  nent  stated  that  grid  cooler 
hull  pen€  trations  through  cofferdams  or 
seachests  required  by  paragraph  (a), 
eliminate  d  the  need  for  the  shutoff 
valves  re<  uired  by  (c).  The  Coast  Guard 
disagrees  Longstanding  policy  for  grid 
coolers  assumes  that  the  force  required 
to  damage  a  non-integral  keel  cooler 
would  lik  ely  be  sufficient  to  indent  a 
vessel's  h  uU  and  place  severe  stresses 
on  inboeu  d  piping.  Such  a  casualty 
could  coqceivably  lead  to  a  concurrent 
piping  syfetem  failure.  Isolation  valves 
must  be  i  istalled  to  ensure  system 
integrity. 

One  CO  nment  stated  that  internal 
shutoff  vi  Ives  may  cause  more  problems 
than  they  solve.  The  Coast  Guard 
disagrees  Isolation  valves  must  be 
installed  o  ensure  system  integrity.  The 
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Coast  Guard  is  not  aware  of  any 
problems  caused  by  properly  installed 
and  maintained  internal  shutoff  valves 
in  keel  or  grid  cooler  installations. 
These,  like  other  internal  shutoff  valves 
(e.g.,  sea  chest  valves),  are  necessary  to 
prevent  uncontrolled  flooding  in  the 
event  of  structural  failure. 

Another  comment  stated  that  the 
phrase  "as  close  to  the  hull  as 
practicable"  should  be  added  to 
paragraph  (c).  The  Coast  Guard  concurs 
and  the  addition  has  been  made  in 
§  182.422  (b)  of  this  SNPRM  to  clarify 
the  intended  location  of  the  shutoff 
valves. 

Several  comments  stated  that  the 
requirements  for  grid  coolers  were  too 
specific  and  too  complex,  citing 
requirements  such  as  required  edge 
preparation,  cooler  structure,  and  fairing 
requirements.  The  Coast  Guard  concurs 
and  has  greatly  simplified  these 
requirements  in  this  SNPRM. 

Section  182.425    Engine  Exhaust 
Cooling 

This  section  contains  requirements  for 
horizontal  and  vertical  exhaust  systems, 
and  exhaust  cooling  water  systems.  It 
references  ABYC  Standard  P-1  as  an 
alternative.  One  comment  called  for 
more  stringent  standards  for  dry  exhaust 
systems,  as  per  NTSB  Recommendation 
M-85-083.  The  Coast  Guard  disagrees. 
NTSB  recommendation  85-083  calls  for 
dry  exhaust  stacks  to  be  insulated  with 
removable  insulation  pads  as  a  result  of 
a  fire  onboard  M/V  FANTASY 
ISLANDER.  Other  factors  contributed  to 
the  fire  on  that  vessel.  Overall, 
satisfactory  performance  has  been 
achieved  from  properly  installed  and 
maintained  exhaust  insulation. 

One  comment  stated  that  cooling 
water  for  an  exhaust  pipe  is  sometimes 
injected  after  a  dry  muffler,  in  which 
cases  the  exhaust  will  be  lagged  as 
necessary.  The  Coast  Guard  agrees. 
However,  §  182.425(b)(3)  adequately 
covers  this  concern. 

One  comment  stated  that  paragraph 
(b)(5)  should  specifically  define  failure 
in  terms  of  partial  or  full  water  flow 
loss,  or  temperature  increase.  The 
regulation  is  written  such  that  the 
designer  will  consider  and  anticipate 
the  additional  concern  associated  with 
an  exhaust  cooling  system  which  is 
separate  from  the  engine  cooling  system. 
As  with  all  designs,  it  is  incumbent  on 
the  designer  to  ensure  that  his  particular 
system  is  adequately  safeguarded. 
However,  the  regulation  in  this 
paragraph  and  in  §  182.410(c)  has  been 
reworded  in  this  SNPRM  for 
clarification. 

One  comment  expressed  concerns 
that  ABYC  P-1,  refierenced  in  paragraph 
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(c),  allows  too  many  questionable 
materials  and  that  the  loss  of  cooling 
water  will  damage  them.  It 
recommended  the  use  of  UL  test  method 
1129  to  ensure  higher  temperatures  can 
be  withstood.  Additionally,  the 
comment  recommended  using  UL 
ignition  protection  test  method  1500  to 
check  if  exposed  surfaces  reach  200°F. 
The  Coast  Guard  disagrees.  ABYC 
Standard  P-1  is  the  primary  standard 
referenced  in  46  CFR  Subchapter  F  for 
many  years.  Acceptable  ser\'ice  has 
resulted  from  complying  with  this 
standard.  To  minimize  the  burden  on 
the  industry  while  maintaining  safety, 
meeting  ABYC  Standard  P-1  is 
considered  to  be  satisfactory. 

Section  182.430    Engine  Exhaust  Pipe 
Installation 

Requirements  for  installation  of 
horizontal  and  vertical  exhaust  systems, 
insulation,  and  exhaust  cooling  water 
systems  are  contained  in  this  section, 
which  references  ABYC  Standard  P-1  as 
an  alternative.  One  comment  stated  that 
simply  requiring  schedule  80  piping 
requirement  in  paragraph  (c)  (paragraph 
(d)  in  the  SNPRM)  is  not  good  because 
materials  such  as  PVC  might  be  used, 
and  recommended  that  an  ABYC  or 
NFPA  requirement  be  referenced 
instead.  The  Coast  Guard  agrees,  and  the 
second  sentence  of  the  paragraph 
directed  the  reader  to  the  materials 
listed  in  ABYC  Standard  P-1.  This 
standard  is  referred  to  in  §  182.45  of  the 
SNTRM.  PVC  pipe  is  not  listed,  but 
fiberglass  materials  which  have  been 
certified  for  marine  use  are  acceptable 
for  the  exhaust  piping  in  wet  exhaust 
systems  for  both  gasoline  and  diesel 
engines. 

Two  comments  stated  that  the 
schedule  80  requirement  is  too  strict 
because  most  problems  occur  at  the 
point  of  water  injection,  and  schedule 
40  should  be  allowed  at  other  points. 
The  Coast  Guard  disagrees.  The  most 
highly  recommended  materials  for  use 
in  exhaust  systems  are  all  corrosion 
resistant.  Limited  hfe  can  be  expected 
from  galvanized  steel  and  iron  piping, 
which  are  subject  to  corrosion  at  high 
rates.  Therefore,  the  requirement  for 
such  materials  to  be  schedule  80  is  not 
unreasonable. 

Concerning  paragraph  (d),  two 
comments  stated  that  any  hose  should 
be  "certified"  for  exhaust  use.  Materials 
required  to  be  "certified"  for  marine  use 
are  subject  to  manufacturer  self- 
certification.  The  Coast  Guard  does  not 
think  it  is  necessary  to  require  this 
"certification"  for  exhaust  hose. 
Recreational  boats  are  the  only  products 
presently  required  to  be  "certified"  by 
their  manufacturers. 


Two  comments  stated  that  clamped 
hoses  should  be  double  clam(>ed.  The 
Coast  Guard  agrees.  This  statement  is 
consistent  with  ABYC  Project  P-1, 
which  requires  double  clamping,  and 
has  been  incorporatedby  reference  in 
these  regulations.  As  discussed  under 
§  182.410,  the  NPRM  has  been  revised 
by  requiring  double  clamping  of  any 
flexible  rionmetallic  hose,  when 
practicable.  There  will  be  few  or  no 
occasions  when  double  clamps  should 
not  be  used  in  exhaust  systems. 

Four  comments  stated  that  water 
cooled  aluminum  exhaust  pipe  should 
be  allowed  to  penetrate  an  aluminum 
bulkhead  on  an  aluminum  vessel.  The 
Coast  Guard  disagrees.  ABYC  Standard 
P-1  is  the  recognized  standard  for 
exhaust  systems  for  propulsion  and 
auxiliary  machinery.  This  standard  does 
not  recognize  alimiinum  as  an 
acceptable  material  for  either  wet  or  dry 
exhaust  systems  for  diesel  or  gasoline 
engine  installations.  Alimiinum  has  a 
relatively  low  melting  point  and  will 
distort  when  subjected  to  high 
temperatures  resulting  from  engine 
exhaust. 

Three  comments  stated  that  the  spark 
arresters  required  by  paragraph  (g)  are 
not  necessary  on  steel  or  aluminum 
vessels  or  for  diesel  engine  installations. 
The  Coast  Guard  agrees  they  are  not 
necessary  on  diesel  engines,  and  has 
deleted  the  requirement  in  this  SNPRM. 
Section  §  182.415  requires  backfire 
flame  control  on  gasoline  engines, 
except  outboard  motors,  to  minimize  the 
chance  of  a  fire. 

One  comment  requested  that 
paragraph  (i)  be  changed  to  more  clearly 
require  adequate  access  for  inspection. 
The  Coast  Guard  concurs  with  the  intent 
of  this  comment  and  has  reworded  the 
regulation  in  this  SNPRM  to  clarify  that 
access  should  be  adequate  to  allow 
complete  inspection  of  the  exhaust 
system. 

One  comment  recommended  adding  a 
subparagraph  prohibiting  exhaust 
piping  ffom  passing  through  or  within 
3  feet  of  fuel  tanks.  Installations  are 
occasionally  attempted  with  exhaust 
pipes  touching,  or  passing  through 
tunnels  in,  fuel  tanks.  The  Coast  Guard 
agrees  that  there  is  danger  in  allowing 
hot  exhaust  pipes  near  fuel  tanks. 
Section  177.400(a)  states  that  the 
general  construction  of  the  vessel  must 
be  such  as  to  miniinize  fire  hazards  and 
§  182.430(1)  states  that  arrangements 
must  be  made  to  provide  access  to  the 
exhaust  piping  throughout  its  length. 
Exhaust  piping  should  not  touch  fuel 
tanks  or  be  run  through  fuel  tanks  in 
pipe  tunnels.  The  regulations  as  written 
are  adequate  to  decrease  the  incidence 
of  unsafe  arrangements  while  allowing 


the  designer  flexibiUty  in  design  and 
arrangement  of  vessel  systems. 

Section  1 82. 435    Integral  Fuel  Tanks 

Requirements  for  gasoline  and  diesel 
integral  fuel  tanks  are  proposed  in  this 
section.  One  comment  questioned  why 
independent  tanks  are  prohibited  from 
having  access  openings  in  sides  and 
ends  of  tanks  and  integral  tanks  are  not. 
This  comment  stated  there  was  little 
difference  between  independent  and 
integral  tanks,  and  that  the  regulations 
concerning  access  openings  should  be 
the  same.  The  prohibitions  against 
openings  in  sides  and  ends  of 
independent  fuel  tanks  in  §  182.440  are 
consistent  witji  other  established 
standards  such  as  UL  1102.  Due  to  the 
arrangement  of  some  integral  tanks, 
manhole  openings  may  not  always  be 
practicably  located  on  the  top  of  the 
tanks.  The  rule  proposed  in  the  NTRM 
is  considered  adequate. 

Section  182.440    Independent  Fuel 
Tanks 

This  section  proposed  requirements 
for  independent  fuel  tanks  which 
address  materials,  construction, 
location,  installation,  tests,  and 
alternative  procedures.  One  comment 
stated  that  the  design  details  in 
paragraph  (a)  could  be  omitted  if  an 
overpressure  test  was  required.  The 
Coast  Guard  disagrees  because  a 
hydrostatic  test  cannot  be  used  in  lieu 
of  design  requirements  which  address 
things  such  as  fire  protection, 
mechanical  damage,  and  free  surface 
effects.  The  tests  required  by 
§  182.440(c)  are  intended  to  ensure 
adequate  construction. 

One  comment  stated  that  a  section 
discussing  resins  which  are  acceptable 
when  wrapping  steel  or  aluminum  tanks 
in  FRP  should  be  added.  The  Coast 
Guard  disagrees  because  this  type  of 
installation  is  not  typical  aboard 
inspected  vessels.  ABYC  Projects  H-24 
and  H-33  both  include  guidance  for 
metallic  and  nonmetallic  tanks  that  are 
enclosed  in  plastic.  This  guidance  is 
considered  acceptable  for  vessels  of  not 
more  than  65  feet  in  length  carrying  not 
more  than  12  passengers.  Wrapping 
steel  or  aluminum  tanks  in  FPP  for  use 
on  larger  vessels  must  be  approved  by 
Commandant  as  stated  in  §  182.440(a)(2) 
of  the  NPRM. 

One  comment  stated  that  stainless 
steel  should  be  specifically  listed  as  a 
non-approved  material.  The  Coast 
Guard  agrees.  Footnote  4  to  Table 
§  182.440(a)(1)  of  the  NPRM  stated  that 
stainless  steel  is  not  accepted  under  the 
heading  of  "steel".  This  requirement  has 
been  clarified  in  this  SNPRM  by  adding 
a  separate  footnote  to  address  stainless 
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steel.  However,  materials  other  than 
those  listed  in  Table  182.440(a)(1), 
including  stainless  steel,  will  be 
considered  by  Commandant  under 
§  182.440(aM3)  of  this  SNPRM. 

One  comment  stated  there  seems  to  be 
an  inconsistency  in  the  NPRM,  because 
footnote  4  of  the  Table  prohibits 
stainless  fuel  tanks  but  paragraph  (d) 
makes  an  exception  by  accepting  ABYC 
which  allows  stainless  steel  cylindrical 
tanks  less  than  150  gallons.  Alternative 
procedures  in  paragraph  (d)  allow  tanks 
to  be  built  in  accordance  with  ABYC 
Projects  H-24  or  H-33,  on  vessels  of  not 
more  than  65  feet  in  length  carrving  not 
more  than  12  passengers.  Both  ABYC 
standards  allow  316L  stainless  steel  to 
be  used  in  construction  of  cylindrical 
tanks  of  less  than  20  gallons  with 
domed  heads.  Accelerated  localized 
corrosion  is  a  major  shortcoming  of 
stainless  steel  in  an  environment 
subjected  to  contact  with  salt  water. 
Paragraph  (d)  and  the  footnotes  to  Table 
182.440(a)(1)  have  been  modified  in  this 
SNPRM  to  reflect  the  current  policy  that 
stainless  steel  and  other  materials  not 
listed  in  the  table  can  only  be  used  with 
the  Commandant's  approval. 

One  comment  strongly  supported 
installation  of  metallic  fuel  tanks  in  a 
manner  which  will  permit  examination 
of  the  entire  top  of  the  tank  and  the 
fittings  allowed  by  paragraph  (a)(4)  of 
the  NPRM.  since  the  tank  is  subject  to 
corrosion.  The  Coast  Guard  agrees  that 
the  top  of  the  tank  is  subject  to 
corrosion  which  necessitates  close 
inspection.  Sectirai  182.440(b)(2)  of  the 
NPRM  proposed  that  fuel  tanks  and 
Fittings  oe  installed  to  permit 
examination  and  is  unchanged  in  this 
SNPRM. 

One  comment  observed  the 
inconsistency  in  the  NPRM  that  sight 
glasses  are  not  permitted  by  paragraph 
(a)(4),  but  paragraph  (a)(6)  allows  them 
for  diesel  tanks.  The  prohibition  against 
sight  glasses  in  gasoline  fuel  tanks  is 
consistent  with  subchapter  F  (46  CFR 
58.50).  To  make  paragraphs  (a)(4)  and 
(a)(6)  of  the  NPRM  consistent,  paragraph 
(a)(4)  (paragraph  (aKS)  of  this  SNPRM) 
has  been  modified  to  allow  tubular 
gauge  glasses  for  diesel  systems.  Future 
consideration  will  be  given  to  making 
46  CFR  182.440,  46  CFR  58.50,  and  the 
ABYC  standards  consistent. 

Two  comments  stated  that  tank 
cleaning  openings  allowed  by  paragraph 
(a)(4)(i)  of  the  NPRM  should  be  required 
to  be  valved  to  prevent  accidental 
discharges  of  fuel  Allowing  an  opening 
for  a  threaded  plug  or  cap  is  consistent 
with  subchapter  F  (46  CFR  58.50) 
requirements.  To  require  a  valved 
arrangement  for  a  small  passenger  vessel 
would  exceed  the  requirement  for 
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vessels  subject  to  46  CFR  subchapter  F. 
Alternative  compliance  with  ABYC 
Projects  H424  or  H-33  provides 
allowances  for  drain  valves  on  fuel 
tanks.  Provjided  that  it  is  adequately 
guarded  agpinst  accidental  opening,  the 
valved  fue|  drain  might  be  a  better 
arrangemett.  Removal  of  this  paragraph 
will  be  considered  in  the  next  revision 
of  subchapjer  F.  Consideration  will  be 
given  to  m$king  46  CFR  182.440,  46 
CFR  58.50,  and  the  ABYC  standards 
consistent. 

Referenc  ng  paragraph  (a)(6),  one 
comment  r^mmended  that  try  cocks 
not  be  allo^red  on  any  tank  as  they  are 
too  easily  Ifefl  in  the  open  position.  The 
Coast  Guarji  agrees.  Try  cocks  may  be 
accidentally  left  in  the  open  position 
and  may  e\jen  vibrate  open  if  not 
properly  mpintained.  Try  cocks  in  fuel 
systems  artnot  a  good  prartice  because 
fuel  invariily  flows  to  the  bilges  or  on 
other  equipjment  during  soundings.  The 
SNPRM  hai  been  revised  in  paragraph 
(a)(7)  to  defete  the  reference  to  try  cocks. 

One  comment  stated  that  the 
requiremen  ts  for  vertical  baffle  plates  in 
paragraph  (j)(7)  of  the  NPRM  ((a)(8)  in 
the  SNPRK^  is  irrational  and 
cumbersome,  and  increases 
maintenance  and  difficulty  in 
construction.  This  comment  thought 
paragraph  (fc)(9)  of  the  NPRM  sufficient 
to  avoid  structural  damage  or  instability. 
Another  coinment  stated  that  no  similar 
requirements  exist  for  integral  tanks  and 
that  fuel  slashing  frequency  will  rarely 
reach  the  nitural  frequency  of  the  tank 
for  a  30  inch  dimension.  Another 
comment  djsagreed,  stating  that 
structural  iategrity  problems  and 
dynamic  instability  will  occur  if  baffle 
spacing  excfeeds  30  inches,  and  that 
apparent  cofet  savings  do  not  justify  the 
work  and  calculations  to  prove,  under 
paragraph  (»)(9)  of  the  NPRM,  that 
certain  baffles  are  not  required.  The 
Coast  Guard  sees  no  reason  to  limit  the 
flexibility  a  lowed  by  the  regulations  as 
written.  Th(  regulations  permit  the 
flexibility  o  following  the  regulatory 
requiremen  for  constructing  the  tank 
with  baffles  or  using  design 
calculation:  to  show  equivalent  tank 
design  and  construction. 

One  comment  stated  paragraph  (a)(8) 
of  the  NPRM  should  require  baffles  to  be 
continuous!^  welded  or  specify  a 
welding  sediience,  because  the  welds 
pull  loose  When  spot  welded.  The  baffle 
plate  requin  ment  is  consistent  with 
Subchapter  ="  requirements  (46  CFR 
58.50)  and  I BYC  standards.  No  changes 
were  made  l  o  the  rule  proposed  in  the 
NPRM. 

Two  comvients  requested 
identificatiGpi  of  the  tjrpes  of 
calculations  required  by  paragraph  (a)(9) 
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of  the  NPRM  to  show  the  adequacy  of 
tanks  without  baffles.  The  Coast  Guard 
disagrees.  Thwe  are  many  methods 
ranging  from  finite  elements  to  basic 
handbook  formulae  which  incorporate  a 
wide  range  of  assumptions.  The 
designer  must  substantiate  the  method 
used  to  the  OCMI  who  may,  in  turn, 
request  technical  assistance  from  the 
Marine  Safety  Center  as  necessary. 

One  comment  stated  that  FRP 
standards  should  be  included  in  Table 
182.440(aKl).  The  Coast  Guard  agrees. 
Fiberglass  has  been  added  to  the  Table, 
with  specific  fire  retardancy  and 
construction  requirements  given  in  new 
paragraph  (a)(2).  Paragraphs  (a)(3) 
through  (a)(8)  have  been  renumbered. 
The  two  ASTM  test  standards  cited  in 
the  new  paragraph  (a)(2)  have  been 
included  for  incorporation  by  reference 
under  proposed  §  175.600  of  this 
SNPRM.  Paragraphs  (a)(5),  (a)(6),  (a)(7). 
(a)(8)  and  (a)(9)  of  the  NPRM  have  been 
revised  in  this  SNPRM  to  clarify  that 
certain  of  the  proposed  requirements  are 
applicable  only  to  metal  tanks.  In 
particular,  baffle  plates  are  not 
considered  necessary  in  fiberglass  tanks 
because  the  tanks  must  pass  the 
sloshing  and  impulse  loading  tests  of 
UL  1102,  which  are  designed  to  test  the 
structural  adequacy  of  the  tank.  UL  1102 
is  widely  accepted  as  a  standard  for 
fiberglass  tanks.  Baffle  plates  may  be 
installed  in  fibei^lass  tanks  if  the  owner 
or  builder  desires,  as  allowed  by 
proposed  §  182.440(a)(2)(v)  of  this 
SNPRM.  In  the  past,  and  as  proposed  in 
this  SNPRM,  regulatory  design 
standards  have  been  substituted  for 
performance  standards  such  as  UL  1102. 
Persons  wishing  to  do  so  may  propose, 
under  §  175.540.  that  the  design 
standards  for  fiberglass  tanks  in  UL 
1102  be  accepted  as  equivalent  to  the 
requirements  in  this  section  for  the 
construction  of  metal  tanks.  These 
equivalencies  would  be  handled  on  a 
case-by-case  basis  by  the  Marine 
Technical  and  Hazardous  Materials 
Division  at  Coast  Guard  Headquarters. 

One  comment  stated  that  ABYC 
standards  should  not  be  allowed  as 
alternatives  in  paragraph  (d)  because 
they  allow  rotationally  molded  plastic 
tanks  on  which  ABYC  has  not  yet 
completed  the  ZVz  minute  bum  test.  The 
Coast  Guard's  position  is  that 
nonmetallic  tanks  can  be  used,  but 
agrees  that  materials  used  in  the 
construction  of  tanks  must  be  regulated. 
Paragraph  (d)  has  been  modified  in  this 
SNPRM  to  reflect  ciurent  policy  on 
materials  not  listed  in  Table 
182.440(a)(1). 


Section  182.445    Fill  and  Sounding 
Pipes  for  Fuel  Tanks 

This  section  is  similar  to  existing 
regulations,  but  has  the  significant 
difference  of  allowing  alternative 
compliance  with  ABYC  standards  and 
33  CFR  part  183  for  vessels  of  not  more 
than  65  feet  in  length  carrying  not  more 
than  12  passengers.  One  comment  stated 
that  flexible  hose  allowed  by  paragraph 
(g)  of  this  section  and  §  182.450(g) 
Should  be  labeled  A-1  if  it  can  trap  fuel 
and  B-1  otherwise.  The  regulations  in 
33  CFR  part  183  adequately  address  the 
use  of  USCG  Type  A-1  and  B-1  hose. 
The  Coa.st  Guard  does  not  intend  for  this 
requirement  to  limit  hose  selection  to 
Type  A-1  and  B-l  hoses.  Many  other 
hoses  meeting  the  fuel  requirements  in 
SAE  J1942  may  be  used  if  Type  Al  or 
Bl  hose  is  not  adequate  for  the  intended 
application. 

One  comment  stated  that  sounding 
pipes  on  the  sides  of  a  tank  are 
impractical  and  inaccurate.  The  Coast 
Guard  agrees  that  sounding  pipcson 
sides  of  tanks  may  be  impractical. 
However,  where  it  is  necessary  to  have 
sounding  pipes  on  the  sides  of  the 
tanks,  these  regulations  do  not  prohibit 
such  an  arrangement. 

Section  182.450    Vent  Pipes  for  Fuel 
Tanks 

This  section  is  similar  to  existing 
regulations,  but  has  the  significant 
difference  of  allowing  alternative 
compliance  with  ABYC  standards  and 
33  CFR  part  183  for  vessels  of  not  more 
than  65  feet  in  length  carrying  not  more 
than  12  passengers.  One  comment  stated 
that  paragraph  (f)  should  be  deleted  and 
that  paragraph  (e)  is  adequate.  The 
comment  stated  that  ABYC  and  33  CFR 
do  not  adequately  address  Hame 
screens.  The  Coast  Guard  disagrees. 
ABYC  and  33  CFR  require  fiame 
arresters,  which  accomplish  the  same 
thing  as  flame  screens,  and  these 
standards  are  considered  adequate  for 
vessels  of  not  more  than  65  feet  in 
length  carrying  not  more  than  12 
passengers. 

Section  182.455    Fuel  Piping 

This  section  is  similar  to  existing 
regulations,  but  has  the  significant 
difference  of  allowing  alternative 
compliance  with  ABYC  standards  and 
33  CFR  part  183  for  vessels  of  not  more 
than  65  feet  in  length  carrying  not  more 
than  12  passengers.  Further,  it  has  been 
reorganized  by  referencing  a  new 
§  182.720(e)  specifically  dealing  with 
the  use  of  flexible  nonmetallic  hose 
installations,  and  by  moving  paragraph 
(a)(2)  to  that  new  section. 

There  were  no  comments  questioning 
the  30  inch  hose  length  limitation  in 


paragraph  (a)(2)(i).  The  Coast  Guard 
periodically  receives  inquiries 
concerning  the  use  of  substantially 
longer  lengths  of  Hexible  hose  as  fuel 
line.  Reasons  for  a  30  inch  limitation  are 
that  hard  piped  fuel  systems  result  in  a 
somewhat  higher  level  of  safety  and 
reliabihty.  and.  traditionally,  are  good 
engineering  practice.  The  Coast  Guard's 
position  is  that  hoses  are  reliable  when 
properly  maintained  and  installed,  and 
provide  excellent  service  in  areas  of 
high  vibration  and  difficult  access,  and 
has  allowed  their  use  for  runs  longer 
than  30  inches  in  the  past.  In  this 
SNPRM,  the  30  inch  limitation  has  been 
removed,  but  the  Coast  Guard  is 
soliciting  comments  concerning  the 
reliability  and  safety  of  using  flexible 
hose  in  place  of  fuel  piping  or  tubing 
Although  not  proposed  in  this  SNPRM. 
the  Coast  Guard  is  considering  a 
mandatory  replacement  interval  for 
flexible  nonmetallic  hose,  and  solicits 
comments  from  hose  manufacturers  and 
users  on  recommended  replacement 
intervals. 

One  comment  recommended  adding  a 
section  to  paragraph  (a)(2)  restricting  the 
use  of  flexible  hose  in  undesirable 
locations,  recommending,  "(ii)  fiexibie 
hose  may  only  be  used  where  necessary 
for  vibration  absorption  such  as  where 
connecting  up  to  running  machinery." 
The  requirement  proposed  in  the  NPRM 
would  prohibit  flexible  hose  from  being 
installed  in  undesirable  locations. 
Specifically,  "fiexibie  hose  runs  must  be 
visible,  easily  accessible,  and  must  not 
penetrate  watertight  bulkheads."  The 
Coast  Guard  sees  no  reason  to  make  a 
change. 

One  comment  stated  that  allowing  the 
use  of  5  psi  A  and  B  hose  in 
subparagraph  (a)(2)(vi)  would  provide 
relief  for  both  inspectors  and  owners. 
Another  comment  stated  that  there 
should  not  even  be  this  much  of  a 
relaxation  of  this  requirement.  The 
Coast  Guard  agrees  that  this  would  be  a 
relaxation  to  owners  and  inspectors  and 
disagrees  that  the  regulation  is  too 
relaxed.  Careful  reading  of  the 
regulation  shows  that  the  operating 
pressure  is  limited  to  5  psi  and  that  the 
limitations  of  33  CFR  must  be  followed. 

Paragraph  (a)(2)  has  been  moved  to  a 
new  §  182.720(e)(3)  in  this  SNPRM  so 
that,  as  much  as  is  possible,  nonmetallic 
fiexibie  hose  requirements  are  in  one 
location  with  requirements  for  other 
nonmetallic  piping  materials. 

One  comment  stated  that  the  phrase 
"The  shutofT  valve  at  the  tank  must  be 
of>erable  from  outside  the  tank 
compartment"  in  paragraph  (b)(4)  raises 
the  question  of  the  acceptability  of 
reaching  through  an  access  opening  or 
door  into  the  compartment,  and  if  so. 


whether  the  valve  should  be  shielded 
from  flames.  The  Coast  Guard's  position 
is  that  if  the  remote  shutofi^  valve  is 
located  in  the  engine  room,  then  it 
should  be  remotely  operable  from 
outside  the  space  in  order  to  shut  off 
fuel  in  case  of  an  emergency.  This 
requirement  has  been  reworded  in  this 
SNPRM  to  be  more  like  the  wording  in 
§  56.50-60(d)(l)  of  subchapter  F,  which 
more  clearly  shows  the  intent  that  the 
fuel  shutoff  valve  must  be  operable  from 
outside  the  compartment  in  which  the 
valve  is  located.  Additional 
requirements  have  been  added  to  ensure 
that,  if  someone  has  to  reach  into  the 
engine  room  to  operate  the  remote  fuel 
shutoff  valve,  the  valve  is  not  located 
more  than  12  inches  away  from  the  deck 
(W  bulkhead  and  is  shielded  from  fiames 
by  the  same  material  the  hull  is 
constructed  of,  or  some  noncombustible 
material.  If  the  remote  shutoff  valve  is 
located  in  any  other  compartment  but 
the  engine  room,  these  additional 
requirements  would  not  apply. 

Section  182.458  Portable  Fuel  Systems 

The  regulation  proposed  in  the  NPRM 
is  new  and  adopts  ABYC  H-25  for 
outboard  engine  portable  fuel  system 
installations.  One  comment  stated  that 
portable  tanks  should  have  a  label  or 
marking  showing  that  it  was  constructed 
to  the  ABYC  standard.  The  Coast  Guard 
agrees.  However,  neither  ABYC  H-25 
nor  UL  1102  requires  marking  that 
would  indicate  compliance  with  the 
standard.  UL  1102  does  require  that  the 
tanks  be  marked  indicating  that  they  are 
tested  under  33  CFR  183.580,  which  is 
the  Coast  Guard  requirement  for  testing 
of  fuel  tanks  permanently  installed  on 
recreational  boats.  In  future 
modifications  to  ABYC  H-25,  the  Coast 
Guard  will  propose  markings  which 
show  compliance. 

Section  182.460  Ventilation  of  Spaces 
Containing  Gasoline  Machinery  or  Fuel 
Tanks 

This  section  is  similar  to  existing 
regulations,  but  has  the  significant 
difference  of  allowing  ahemative 
compliance  with  ABYC  standards  and 
33  CFR  part  183  for  vessels  of  not  more 
than  65  feet  in  length  carrying  not  more 
than  12  passengers.  One  comment  stated 
that  the  terms  "enclosed  spaces  '  and 
"partially  enclosed  spaces"  used  in 
paragraphs  (a)(1)  and  (a)(2)  should  be 
defined.  Also,  "open  spaces"  should  be 
defined  to  have  the  same  meaning  as  in 
33  CFR  part  183.  The  Coast  Guard 
agrees  in  principal.  "Open  to  the 
atmosphere"  is  defined  in  33  CFR 
183.605  and  ABYC  Project  H-2.  and  can 
be  repeated  in  this  regulation.  Likewibe. 
"enclosed  spaces"  and  "partialiv 


enclosed  spaces"  may  be  unnecessarily 
vague  and  open  to  too  much 
interpretation.  In  proposed  §  175.400  of 
this  SNPRM.  the  Coast  Guard  has 
included  definitions  to  clarify  these 
three  terms.  The  proposed  definitions 
are:  "open  to  the  atmosphere"  means  a 
compartment  that  has  at  least  15  square 
inches  of  open  area  directly  exposed  to 
the  atmosphere  for  each  cubic  foot  of 
net  compartment  volume;  "enclosed 
space"  means  a  compartment  that  is  not 
exposed  to  the  atmosphere  when  all 
access  and  ventilation  closures  are 
secured;  and  "partially  enclosed  space" 
means  a  compartment  that  is  neither 
open  to  the  atmosphere  nor  an  enclosed 
space.  However,  defining  these  terms 
will  affect  the  following  sections  which 
also  use  these  terms:  §  177.400(g)  which 
limits  paint  thickness  in  enclosed  and 
partially  enclosed  spaces;  §  177.500(q) 
which  concerns  means  of  escape  from 
enclosed  spaces;  §  177.600  which  affects 
ventilation  of  enclosed  and  partially 
enclosed  spaces;  §  181.400(b)(4)  which 
uses  the  phrase  "so  open  to  the 
atmosphere"  in  referring  to  spaces 
which  require  fixed  gas  fire 
extinguishing  systems;  and 
§§  181.400(h)  and  (i)  which  use  the 
terms  "enclost^d"  and  "partially 
enclosed"  in  referring  to  vehicle  spaces 
which  require  sprinkler  systems.  These 
definitions  shouldn't  impact  the  other 
requirements.  However,  the  Coast  Guard 
specifically  solicits  comments 
concerning  these  proposed  definitions. 

One  comment  stated  that  there  are 
major  problems  with  ABYC  H-2,  which 
is  allowed  by  paragraph  (m)  as  an 
alternative  for  vessels  of  not  more  than 
65  feet  in  length  carrying  not  more  than 
12  passengers.  The  comment 
recommended  that  at  least  one  power 
driven  exhaust  blower  should  be 
installed  for  each  piece  of  gasoline 
powered  machinery  as  well  as  for  each 
gasoline  storage  place.  The  Coast  Guard 
disagrees.  ABYC  Project  H-2  is  a 
standard  similar  to  33  CFR  part  183, 
subpart  K  and  has  proven  to  be 
adequate.  Although  ABYC  Project  H-2 
does  not  require  a  specific  number  of 
blowers  to  be  installed,  it  does  provide 
guidance  on  the  required  air  flow  in 
cubic  feet  per  minute. 

Section  182.465  Ventihtion  of  Spaces 
Containing  Diesel  Machinery 

This  section  is  similar  to  existing 
regulations,  but  has  the  significant 
difference  of  allowing  alternative 
compliance  with  ABYC  standards  and 
33  CFR  part  183  for  vessels  of  not  more 
than  65  feet  in  length  carrying  not  more 
than  12  passengers.  One  comment  stated 
that  the  requirement,  in  paragraph  (c),  to 
extend  the  duct  to  the  bottom  of  the 
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diesel  e  ngine  room  is  imnecessary  if  the 
forced  4ir  system  can  provide  the 
necessary  circulation.  The  Coast  Guard 
disagrei «.  The  reason  for  the  duct 
extendi  ig  to  the  bottom  of  the  engine 
room  is  to  ensure  that  diesel  fumes, 
which  i  re  denser  than  air  and  tend  to 
accumi  late  in  the  bilges,  are  removed 
by  the  \  entilation  system.  No  changes 
have  be  jn  made  to  the  rule  proposed  in 
the  NPI M. 

One  ( omment  stated  that  the 
require;  nent,  in  paragraph  (e).  for  the 
area  of  he  cowl  op>ening  to  be  twice  the 
area  of  fce  vent  duct  is  impractical. 
Requiri|ig  the  cowl  area  to  be  not  less 
than  thi  required  vent  area  should  be 
sufficient.  This  part  of  the  regulation  is 
consist^t  with  the  analogous  regulation 
in  §  182.460  for  spaces  containing 
gasoline  machinery.  This  cowl  sizing 
requirement  is  intended  to  minimize 
airflow  losses  due  to  restrictions  and 
turbulence  in  the  intake.  An  even  larger 
cowl  opening  is  necessary  to 
compertsate  for  installed  wire  screen. 

SubpaH  E— Bilge  and  Ballast  Systems 

Section\l82.500    General 

This  ^ection  expands  upon  current 
regulations  by  addressing  larger  small 
passen^r  vessels,  and  allows  ABYC 
Project  1  i-22  as  an  alternative  for 
vessels  )f  not  more  than  65  feet  in 
length  c  irrying  not  more  than  12 
passen^rs.  One  comment  stated  that 
the  phrase  "small  buoyancy 
compan  ment"  in  paragraph  (a)  should 
be  defin  ed.  In  general,  a  small  buoyancy 
compaii  ment  is  a  "small"  void  space 
which,  J  f  flooded,  does  not  impair  the 
stability  of  the  vessel.  Some  OCMIs 
might  r«  quire  the  submission  of  stability 
calculat  ons  to  prove  that  the  stability  of 
the  vess  jl  is  not  impaired. 

One  c  jmment  stated  that  paragraph 
(b)  is  gr(  issly  inadequate,  and  stated  as 
an  exan:  pie  that  ABYC  does  not  specify 
where  p  umps  should  be  located.  The 
Coast  Gi  lard  disagrees.  ABYC  Project  H- 
22  is  no  intended  for  small  passenger 
vessels  ( if  more  than  65  feet  in  length  or 
with  lar  [e  passenger  capacities,  but  this 
regulation  is  written  to  allow  this 
standarc  to  be  used  as  an  alternative 
only  for  vessels  of  not  more  than  65  feet 
in  lengtl  carrying  not  more  than  12 
passengfcrs.  ABYC  H-22  is  considered 
adequate  for  this  application 

Anothjer  comment  stated  that 
paragraph  (b)  would  allow  the  use  of 
submerable  pumps  on  vessels  of  not 
more  thin  65  feet  in  length  carrying  not 
more  th4n  12  passengers,  which  may  be 
unsafe  bbcause  it  puts  the  entire  load  of 
dewatering  on  the  vessel's  batt^ 
system.  ABYC  Project  H-22  addresses 
electrically  operated  bilge  pumps.  As 
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long  as  the  system  is  installed  in 
accordance  with  the  standard,  it  should 
be  safe.  The  boat's  electrical  system, 
including  size  and  number  of  batteries 
and  alternators,  must  be  adequately 
designed  and  proper  maintenance  must 
be  conducted  to  accoimt  for  the  load  of 
the  electrically  operated  pumps. 
Proposed  paragraph  (c),  which 
contained  the  requirement  for  vessels 
proposed  in  this  SNPRM  to  be  regulated 
by  subchapter  K  to  have  bilge  pumps 
and  piping  in  accordance  with 
subchapter  F,  has  been  deleted  in  this 
SNPRM.  This  requirement  has  been 
incorporated  into  K  §§  119.510  and 
119.520. 

Section  1 82.510    Bilge  Piping  System 

This  section  contains  requirements  for 
bilge  piping  systems  which  are  similar 
to  previous  regulations.  One  comment 
agreed  that  the  "Rule"  type  pumps 
(Rule  is  a  manufacturer  of  small 
submersible  electric  bilge  pumps) 
allowed  by  paragraph  (c)  were 
acceptable  but  should  only  be 
authorized  for  vessels  of  not  more  than 
65  feet  in  length  carrying  not  more  than 
49  passengers  and  each  pump  should 
have  the  minimum  capacity  specified  in 
the  table.  The  comment  suggested  that 
this  could  be  corrected  by  referencing 
§  182.520(e).  The  Coast  Guard  agrees, 
and  finds  the  regulations  proposed  in 
the  NPRM  are  adequate  in  fulfilling  this 
need.  In  selecting  a  "Rule"  pump  it  is 
necessary  to  refer  to  §  182.520(e). 

Section  182.520    Bilge  Pumps 

This  section  is  essentially  the  same  as 
existing  regulations,  but  also 
incorporates  current  policy  concerning 
power  pumps  as  an  alternative  to 
portable  and  fixed  hand  pumps,  greater 
acceptance  of  electric  submersible  bilge 
pumps,  and  bilge  pump  requirements 
for  catamarans.  The  wide  range  of 
comments  illustrates  the  philosophical 
differences  regarding  the  function  of  the 
bilge  system.  Regardless  of  individual 
biases  on  the  issue,  current  Coast  Guard 
pohcy  is  that  the  bilge  system  is  not 
intended  to  serve  as  the  primary 
deterrent  against  the  ingress  of  seawater 
due  to  flooding  but  serves  to  dewater 
accumulation  in  spaces  which  results 
from  normal  vessel  operations  including 
sweating,  packing  and  seal  leakage,  and 
other  normal  leakage  from  properly 
operating  equipment  and  machinery. 
The  bilge  system  also  serves  to  dewater 
after  a  casualty  is  corrected.  Note  that 
"ordinary  leakage"  is  specifically 
addressed  in  §  182.510(a).  The  Coast 
Guard  opinions  below  reflect  this  line  of 
thinking. 

One  comment  expressed  the  belief 
that  this  section  was  grossly  inadequate, 


and  reconunend^  large  capacity  auto/ 
manual  electric  pumps  in  each 
compartment.  The  comment  indicated 
that  undetected  flooding  has  caused  the 
greatest  loss  of  certificated  vessels,  and 
that  engine  driven  pumps  are 
unacceptable.  The  Coast  Guard 
disagrees.  Proposed  §  182.530  requires 
bilge  level  alarms  on  vessels  of  at  least 
26  feet  in  length,  which  will  help  solve 
the  problem  of  undetected  flooding.  All 
vessels  greater  than  26  feet  in  length 
must  also  be  equipped  with  fixed  power 
bilge  pumps  in  case  of  flooding. 

One  comment  recommended  that 
Table  182.520(a)  require  two  25  gpm 
fixed  power  bilge  pimips  on  ferries  and 
vessels  carrying  more  than  49 
passengers  since  the  failure  of  a  single 
pump  would  be  catastrophic.  The  Coast 
Guard  disagrees.  To  require  ferries 
carrying  more  than  49  passengers  and 
not  more  than  65  feet  in  length  to  have 
more  than  one  bilge  pump  would  be 
more  restrictive  than  46  CFR  subchapter 
F,  which  would  require  only  one  power 
bilge  pump.  This  change  is  not 
considered  necessary. 

Three  comments  stated  that 
emergency  hand  pumps  required  by 
paragraph  (b)  are  useless  and 
unnecessary.  The  Coast  Guard  disagrees 
with  these  comments.  The  comments 
went  on  to  state  that  the  size  of  the 
vessel  should  be  considered  in  allowing 
hand  pumps.  The  size  of  the  vessel  is 
considered  since  hand  pumps  are 
required  only  on  smaller  vessels. 
However,  portable  hand  pumps  are  not 
as  effective  as  power  bilge  pumps.  As 
stated  in  the  preamble  of  the  NPRM, 
power  pumps  are  allowed  as 
alternatives  when  portable  and  fixed 
hand  pumps  are  required.  The  rule 
proposed  in  the  NPRM  has  been  revised 
in  this  SNPRM  to  specifically  allow 
power  pumps  as  alternatives  when 
portable  and  fixed  hand  pumps  are 
required. 

One  ctMnment  stated  that  the  criteria 
in  paragraph  (b)(2)  are  not  sufficient  for 
minimum  suction  and  discharge  hose 
lengths.  The  Coast  Guard  disagrees.  The 
regulation  states  that  the  suction  and 
discharge  hoses  for  portable  hand  bilge 
pumps  are  to  be  "capable  of  reaching 
the  bilges  of  each  watertight 
compartment."  The  suction  hoses 
should  be  long  enough  to  draw  water 
out  of  each  bilge  and  the  discharge  hose 
should  be  long  enough  to  safely 
discharge  bilge  water  overboard. 
Portable  hand  piunps  often  discharge 
into  a  bucket  for  subsequent  disposal  of 
bilge  water.  This  may  not  be  accepted 
by  the  OCMI  for  larger  vessels.  The 
regulation  as  written  is  considered 
adequate. 


One  comment  stated  that  paragraph 
(e),  allowing  the  use  of  submersible 
pumps  on  vessels  of  not  more  than  65 
feet  in  length  carrying  not  more  than  49 
passengers,  may  be  unsafe  because  it 
puts  the  entire  load  of  dewatering  on  the 
vessel's  battery  system.  The  Coast  Guard 
does  not  agree  that  this  will  be  unsafe 
if  the  system  is  designed  and  installed 
properly.  The  boat's  electrical  system, 
including  size  and  number  of  batteries 
and  alternators,  must  be  adequately 
designed  and  proper  maintenance  must 
be  conducted  to  account  for  the  load  of 
the  electrically  operated  pumps.  A  new 
paragraph  (e)(8)  is  being  proposed 
which  will  require  that  electrical 
capacity  be  taken  into  account  in  design 
of  the  electrical  system  on  a  vessel 
equipped  with  submersible  bilge 
pumps.  However,  bilge  pumps  are  not 
intended  to  be  able  to  keep  up  with 
uncontrollable  flooding. 

Two  comments  recommended  that  the 
"Rule"  type  pxmips  allowed  by 
paragraph  (e)  should  each  have  a 
capacity  of  10  gpm,  and  that  this  should 
be  clearly  stated  in  the  regulations.  The 
Coast  Guard  agrees  but  finds  that  it  is 
already  stated  adequately.  Paragraph  (e) 
states  that  a  "submersible  electric  bilge 
pump  may  only  be  used  as  a  power 
bilge  pump  required  by  Table  182.520(a) 
•   *   *  "  provided  certain  conditions  are 
met.  Table  182.520(a)  lists  the  minimum 
requirements  for  power  bilge  pumps, 
the  least  capacity  of  \diich  is  10  gpm. 
It  should  be  noted  that  most 
submersible  electric  bilge  pumps  are  of 
the  low  pressure  centrifugal  type  which 
have  a  reduced  flow  capacity  when 
operating  resistance  (or  head)  is 
increased.  Most  of  these  pumps  come 
with  a  head-capadty  diagram  &x>m  the 
manufacturer,  which  frequently  indicate 
that  actual  flow  can  be  as  much  as  50% 
less  than  nominal  flow  when  operating 
against  as  little  as  2  or  3  feet  of  head. 
This  should  be  taken  into  accoimt  by 
owners  and  operators  when  designing 
and  installing  these  pumps,  so  that  the 
flow.  &x)m  the  pump  as  installed,  meets 
the  regulatory  minimum. 

One  comment  stated  that,  where 
individual  pumps  are  used  for  separate 
spaces  as  allowed  by  paragraph  (e).  they 
should  be  required  to  be  controlled  from 
a  central  point.  One  comment  stated 
each  bilge  pump  allowed  under 
paragraph  (e)  should  have  a  nmning 
light  at  the  operator's  station.  The  Coast 
Guard  agrees  that  individual  pumps 
provided  for  separate  spaces  should  be 
controlled  from  a  central  point.  A  light 
which  shows  that  a  bilge  pump  is 
running  will  provide  instant  fieedbeck  to 
the  operator  on  the  status  of  the  bilge 
pumps.  Many  present  instaIlati(Mis  are 
already  this  way.  The  rule  fHvposed  in 


the  NPRM  has  been  revised  in  this 
SNPRM  to  identify  requirements  for 
individual  pumpw  which  are  provided 
for  separate  spaces. 

One  comment  stated  each  bilge  pump 
allowed  under  paragraph  (e)  should  be 
controlled  by  a  float  switch.  The  Coast 
Guard  does  not  agree  that  float  switches 
are  necessary  for  a  safe  bilge  piunp 
system. 

Two  comments  stated  each  bilge 
pump  allowed  undw  paragraph  (e) 
should  be  connected  by  rigid  piping  to 
non-return  valves.  The  Coast  Guard 
considers  suitable  flexible  hose 
adequate,  and  the  proposed 
requirements  for  its  use  are  in  the 
NPRM.  The  Coast  Guard  concurs  that  a 
non-return  valve  is  good  idea,  but  the 
pressiue  put  out  by  these  piunps  is 
typically  not  enough  to  open  a  check 
(non-return)  valve.  For  this  reason  a 
shutoff  valve  is  required  at  the  hull 
penetration  in  case  of  back  flooding. 

One  comment  questioned  the 
meaning  of  the  term  "primary  pump" 
used  in  paragraph  (j)(l).  and  requested 
that  the  connection  between  this  term 
and  Table  182.520(a)  be  clarified.  The 
Coast  Guard  agrees.  To  minimize 
confusion,  the  term  "primary"  has  been 
changed  to  "dedicated"  in  this  SNPRM 
to  agree  with  terminology  found 
elsewhere  in  this  subpart. 

One  comment  stated  submersible 
bilge  pumps  should  not  be  allowed  in 
lieu  of  required  bilge  pumps  and  one 
comment  stated  that  submersible  pumps 
are  highly  overrated  and  that  a  standard 
should  be  referenced  to  ensure  that  the 
pumps  meet  minimum  safety 
requirements.  The  Coast  Guard 
disagrees.  Electric  submersible  pumps 
are  often  the  preferred  option  of 
builders  and  have  proven  successful  in 
their  usage.  The  acceptance  of  electric 
submersible  bilge  pumps  reflects 
current  policy  of  many  OCMIs  and 
satisfactory  experience  with  such 
pumps. 

Section  182.530    Bilge  Level  Alanns 
This  section  of  the  NPRM  proposed 
high  bilge  level  alarms  for  unattended 
machinery  spaces  below  the  deepest 
load  waterline  on  all  vessels  of  at  least 
26  feet  in  length.  Two  comments 
suggested  that  bilge  alanns  be  required 
on  all  vessels  of  not  more  than  65  feet 
which  carry  passengers.  Two  comments 
recommendeid  that  bilge  alarms  be 
installed  in  all  watertight  compartments 
of  all  wooden  vessels.  Oie  comment 
opposed  bilge  alarms  on  all  boats  under 
40  feet.  One  comment  stated  that  bilge 
level  alarms  did  not  need  to  be  required 
on  open  vessels  or  vessels  not  operated 
from  a  flying  bridge.  The  Coast  Guard's 
position  is  that  bilge  alanns  are 


2058 


Federal  Register  /  Vol.  59,  No. 


necessary  and  that  the  requirement 
proposed  in  the  NPRM  strikes  a  good 
middle  ground  for  the  comments 
received.  Vessels  under  26  feet  generally 
have  small  bilge  areas  v^-hich  are  readily 
monitored  by  the  crew,  and  bilge  alarms 
are  not  necessary.  Vessels  26  to  40  feet 
may  have  bilge  areas  which  are  not 
readily  accessible  or  observable  to  the 
operator.  In  unattended  areas  where    - 
large  quantities  of  bilge  water  can 
accumulate,  bilge  level  monitoring 
provides  an  inexpensive  means  of 
informing  the  operator  of  bilge  status. 
Casualty  records  have  indicated  that 
certain  casualties  may  have  been 
avoided  if  t.he  operators  had  been  aware 
ofthebi'ge  level. 

One  comment  recommended  that 
"tattletale"  lights  be  installed  to  warn 
the  operator  that  the  bilge  pump  is  not 
keeping  up  with  the  flow  of  water  into 
the  vessel.  The  Coast  Guard  disagrees. 
High  level  alarms  and  indicators,  which 
will  show  when  automatic  bilge  pumps 
are  operating,  are  proposed  by  this 
SNPRM.  If  the  pump  is  not  keeping  up 
with  the  flow  of  water  into  a  vessel,  the 
operation  indicator  will  remain  on 
continuously  and  the  high  level  alarm 
will  draw  the  opwrator's  attention  to 
this. 

Subpart  F — Steering  Systems 

Section  182.610    Main  Steering  Gear 

The  NPRM  proposed  new 
requirements  for  m.inimum  rudder 
swing  times,  rudder  angle  indicators  (for 
certain  vessels),  electrically  operated 
rudder  installations,  and  rudder  stops. 
One  comment  stated  that  rudder 
movement  cannot  be  practically 
measured,  as  required  by  paragraph 
(3)(3),  unless  rudder  angle  indicators  are 
required  on  all  vessels.  The  Coast  Guard 
has  concluded  that,  if  a  rudder  angle 
indicator  is  not  installed,  fairly  accurate 
approximations  of  actual  rudder 
movement  during  operational  tests  can 
be  made,  and  should  be  satisfactory. 

One  comment  concurred  with  the 
addition  of  the  steering  gear 
performance  requirements  in  paragraph 
(a](3],  but  stated  that  28  seconds  is  an 
unrealistically  slow  time  for  rudder 
travel.  The  Coast  Guard  disagrees.  This 
regulation  is  a  minimum  requirement 
based  on  the  vessel  moving  ahead  at 
maximum  service  speed.  Smaller, 
slower  vessels  normally  meet  this  time 
limit  easily  but  larger,  faster  vessels  may 
approach  the  28  second  limit  for  the 
rudder(s)  having  to  travel  65  degrees. 
The  28  second  duration  is  adequate  to 
provide  an  acceptable  margin  of  safety. 

One  comment  recommended  the 
deletion  of  the  paragraph  (b),  ((f)(1)  in 
this  SNPRM),  requirement  for  a  visual 
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indicator  sh  3wing  operation  of  the 
power  units  for  power  driven  steering 
gear  since  it  is  an  unnecessary  gadget. 
The  operate  r  would  immediately  know 
of  a  steering  failure  due  to  the  difference 
in  effort  to  (  perate  the  helm.  The  Coast 
Guard  disaj  rees  but  recognizes  that 
remote  visu  j1  indicators  may  not  be 
appropriate  for  all  vessels.  The  rule 
proposed  ir  the  NPRM  has  been  revised 
in  this  SNP  IM  to  require  visual 
indicators  c  nly  on  vessels  of  more  than 
65  feet  in  le  (igth  with  power  driven 
steering  gea  r  installations. 

One  comi  nent  recommended  that  the 
requiremen  in  paragraph  (c)  ((0(2)  in 
this  SNPRN  ),  to  post  transfer 
procedures  should  be  limited  to  small 
passenger  v  essels  of  more  than  65  feet 
in  length  ar  d  vessels  with  overnight 
accommodj  tions  for  more  than  49 
passengers.  The  Coast  Guard  agrees  that 
this  require  ment  may  be  unnecessary  on 
smaller  ves  lels,  and  has  revised  the  rule 
in  this  the  J  NPRM  to  require  posting  of 
steering  tra;  isfer  procedures  only  on 
vessels  of  n  ore  than  65  feet  in  length 
with  powei  driven  steering  gear 
installation  >. 

Five  com  nents  stated  that  the  rudder 
angle  indie  itors  required  by  paragraph 
(e),  ((f)(4)  ii  this  SNPRM),  are  generally 
unnecessar  r.  The  Coast  Guard  disagrees. 
This  regula  ion  is  consistent  with 
regulations  presently  requiring  rudder 
angle  indie  itors  on  vessels  comparable 
in  size  to  si  lall  passenger  vessels  of 
more  than  i  5  feet  in  length,  including 
offshore  su  )ply  vessels  and  sailing 
school  vess  jls.  In  addition,  a  review  of 
steering  cas  ualties  on  all  vessels  with 
power  actu  ited  steering  shows  that  a 
rudder  ang  e  indicator  can  provide  the 
initial  indii  lation  of  a  steering  failure. 

One  com  Tient  stated  that  manual 
means  to  si  jady  the  rudder  required  by 
paragraph  i),  ((f)(6)  in  thfe  SNPRM),  is 
unnecessar  y  for  twin  screw  vessels  with 
hydraulic  s  teering.  Another  comment 
stated  that  nanual  means  of  steering  is 
unnecessai  y  since  there  will  be 
auxiliary  si  eering.  Although  twin  screw 
vessels  are  more  maneuverable  than 
single  sere  v  vessels,  the  difference  is 
not  great  ei  lOugh  to  eliminate  the 
requiremei  t  to  manually  steady  the 
rudders  in  in  emergency.  The  auxiliary 
means  of  s  eering  is  used  when  control 
is  lost  fron  the  primary  control  station. 
This  reguh  tion  addresses  an  emergency 
of  greater  nagnitude,  such  as  when 
rudder  con  trol  is  totally  lost  and  the 
rudder  is  s  vinging  freely.  This 
requiremei  t  would  not  require  manual 
steering,  ji  st  that  the  operator  be  able  to 
steady  anc  center  the  rudder(s). 

Three  co  mments  stated  that  limit 
switches  n  quired  by  paragraph  (j), 
((f)(7)  in  th  B  SNPRM),  are  unnecessary 
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since  hydraulic  systems  Ijave  built-in 
stops  at  cylinder  ends  and  pressure 
relief  devices  to  prevent  overstressing. 
The  Coast  Guard  disagrees.  Limit 
switches  are  intended  to  prevent 
rudders  from  hitting  the  stops  and  to 
prevent  the  activation  of  safety  devices 
such  as  relief  valves  during  normal 
service. 

One  comment  stated  that  the 
requirements  proposed  in  paragraph  (k) 
would  cause  problems  with  practical 
implementation,  referring  to  things  such 
as  the  type  of  spring  arrangement  and 
method  of  installation.  The  Coast  Guard 
agrees  and  has  removed  this  paragraph 
in  this  SNPRM. 

One  comment  recommended  that  all 
bolts  and  clevis  pins  on  steering  gear 
linkages  should  be  drilled  and  cotter 
pinned  for  safety.  The  Coast  Guard 
agrees.  However,  experience  indicates 
that  this  has  been  standard  engineering 
practice  which  does  not  necessitate 
inclusion  in  the  regulations. 

Ehje  to  the  number  of  comments 
received,  and  the  general  nature  of  this 
section's  original  focus,  the  entire 
section  has  been  revised  in  this  SNPRM 
to  better  apply  specific  requirements  to 
specific  vessels  based  on  size  and 
steering  gear  type. 

Section  182.620    Auxiliary  Means  of 
Steering 

This  section  contains  requirements  for 
auxiliary  means  of  steering  and  specifies 
circumstances  where  auxiliary  means  of 
steering  are  not  required.  One  comment 
recommended  that  paragraph  (a)(3)  be 
revised  to  read  "*  *  *  location  that 
permits  the  person  steering  to  have  the 
best  possible  all  around  vision  and  does 
not  expose  the  person  *   *   *  ".  The 
Coast  Guard  disagrees.  Some  auxiliary 
steering  stations  are  in  the  steering  gear 
room  which  necessitates  the  operator  to 
communicate  to  control  station 
personnel  via  intercom,  sound  powered 
phone,  or  other  method.  The  overall 
view  of  the  person  is  not  always  a 
concern.  Section  184.602  proposes 
adequate  internal  communications  for 
such  purposes. 

One  comment  recommended  that  in 
paragraph  (a)(3)  "personnel  hazards" 
replace  "danger",  and  "extreme"  be 
deleted.  The  Coast  Guard  agrees  that  the 
suggested  wording  is  an  improvement. 
The  paragraph  has  been  revised  in  this 
SNPJIM  to  clarify  the  wording. 

Subpart  G — Piping  Systems 

One  comment  stated  that  the  term 
"piping  systems"  should  be  clarified 
and  specifically  include  the  term 
"components."  The  Coast  Guard  agree>. 
The  definition  of  "piping  system"  has 


been  incorporated  into  §175.400  of  this 
SNPRM. 

Section  182.710    Piping  for  Vital 

Systems 

This  section  defines  vital  and  non- 
vital  systems  and  contains  requirements 
for  piping  used  in  vital  systems.  Two 
comments  stated  that  aluminum  vessels 
vnth  aluminum  piping  are  not 
considered  in  46  CFR  56.60,  which  is 
referenced  by  paragraph  (c),  and  that 
aluminum  piping  should  be  allowed  on 
aluminum  vessels,  as  is  the  current 
practice.  The  Coast  Guard  disagrees. 
Aluminum  piping  is  addressed  in  46 
CFR  56.60-20  (subchapter  F). 
Aluminum  alloy  pipe  or  tube  may  also 
be  used  within  the  limitations  stated  in 
section  123.2.7  of  ANSI  B31.1  and  46 
CFR  56.10-5(c)(4).  If  authorized  by  the 
Commandant,  aluminum  and  aluminum 
alloys  may  be  used  to  conduct 
flammable,  combustible,  or  dangerous 
fluids,  or  may  be  used  in  vital  systems. 

One  comment  stated  that  this  subpart 
does  not  clarify  where  nonmetallic  pipe 
may  be  used,  such  as  in  bilge  systems. 
The  Coast  Guard  disagrees.  This  section 
refers  to  §  182.720  where  the  use  of 
nonmetallic  piping  is  addressed  further. 

Section  182.720    Nonmetallic  Piping 
Materials 

This  section  contains  requirements 
for,  and  limitations  on,  the  use  of 
nonmetallic  piping,  including  bulkhead 
and  shell  penetration  requirements.  It  is 
largely  the  same  as  existing 
requirements  in  subchapter  T.  Due  to 
the  nature  of  comments  received,  it  was 
apparent  that  requirements  for  the  use 
of  nonmetallic  flexible  hose  were  not 
written  clearly  enough.  The  SNPRM 
now  includes  a  new  paragraph  (e), 
dealing  specifically  with  nonmetallic 
flexible  hose,  which  contains 
requirements  from  subchapter  F  and 
from  §  182.455  of  the  NPRM. 

One  comment  questioned  why  the  last 
sentence  of  paragraph  (a)  apparently 
allows  plastic  (vinyl)  tubing  in 
pneumatic  control  systems  since  this  is 
not  currently  accepted.  Another 
conunent  stated  that  this  regulation  is 
not  clear,  noting  that  propulsion 
systems  are  defined  as  vital  and  that 
nonmetallic  materials  may  not  be  used 
in  vital  systems,  and  questioned  if  Coast 
Guard  allowance  of  nonmetallic  flexible 
materials  in  pneimiatic  systems 
extended  to  propulsion  systems.  The 
Coast  Guard  did  not  intend  that  plastic 
(vinyl)  tubing  be  allowed  in  pneiunatic 
control  systems.  However,  the  Coast 
Guard  does  agree  that  flexible 
nonmetallic  materials  are  sometimes 
necessary  in  vital  as  well  as  non-vital 
systems  due  to  the  vibrating  or  impulse- 


pressuring  nature  of  some  equipment, 
including  pneumatic  controls  for 
propulsion  systems.  The  last  sentence  in 
paragraph  (a)  of  the  NPRM,  (now  (b)  in 
the  SNPRM)  has  been  revised  to 
reference  a  new  paragraph  (e)  for  the  use 
of  nonmetallic  flexible  hose. 

One  comment  stated  that  nounetallic 
pipes  meeting  certain  specifications 
should  be  permitted  in  bilge  systems  on 
vessels  of  not  more  than  65  feet  in 
length.  Although  currently  allowed  by 
existing  subchapter  T  for  vessels  of  not 
more  than  65  feet  in  length  carrying  not 
more  than  49  passengers,  this  would  be 
inconsistent  with  the  revised  and  more 
specific  defuiition  and  requirements  for 
vital  systems,  which  now  include  bilge 
systems.  It  is  the  Coast  Guard's 
intention  to  make  the  construction 
material  requirements  for  vital  system 
piping  consistent  for  all  vessels 
regardless  of  size  or  passenger  capacity. 
The  only  exception  to  the  requirement 
for  metallic  piping  in  bilge  systems  is 
found  in  §  182.520,  for  the  discharge 
lines  of  submersible  electric  bilge 
pumps,  where  they  are  permitted. 
Reference  to  this  exception  is  made  in 
new  paragraph  (e)  of  this  SNPRM  which 
contains  requirements  for  the  use  of 
nonmetallic  flexible  hose. 

One  comment  stated  that  nonmetallic 
piping  should  be  allowed  for  non-vital 
systems  and  that  installing  a  valve  on 
each  side  of  a  bulkhead  when  using  a 
metal  spool  piece,  as  required  by 
subparagraph  (c)(2),  (paragraph  (d)  in 
the  SNPRM).  is  unnecessary. 
Nonmetallic  piping  would  be  allowed  in 
non-vital  systems  by  the  regulations 
proposed  in  the  NPRM.  The  purpose  of 
the  valves  and  metallic  spool  piece  is  to 
maintain  firetight  and  watertight 
integrity.  No  change  was  made  for  the 
SNPRM. 

One  comment  stated  that  valves 
required  by  paragraphs  (c)  (1)  and  (2). 
(now  (dMD  and  (2)  in  the  SNPRM)  are 
not  required  if  the  penetration  is  above 
the  mai^in  line,  adding  that  this 
requirement  is  not  stated  in  the  new 
regulations  and  should  he  addressed 
because  the  intent  as  written  is  unclear. 
The  Coast  Guard  agrees.  Paragraph 
182.720(c)(1)  specifically  addresses 
"required  watertight  decks  and 
bulkheads."  Paragraph  182.720(c)(2)  is 
also  intended  to  address  required 
watertight  decks  and  bulkheads  and  has 
been  reworded  in  this  SNPRM  to  clarify 
the  decks  and  bulkheads  to  which  this 
regulation  applies. 

One  comment  stated  that  approval  of 
nonmetallic  fittings,  allowed  by 
paragraphs  (c)(4)  and  (5).  (now  (d)(3) 
and  (4)  in  the  SNPRM)  should  be 
retained  by  the  ConunandanL  The  Coast 
Guard  disagrees.  The  OCMI  may  request 


technical  assistance  from  the  Marine 
Safety  Cmter  or  Commandant  if 
necessary. 

Section  182.730    Nonfenvus  Metallic 
Piping  Materials 

This  section  contains  requirements 
and  restrictions  for  use  of  nonfeirous 
piping  materials.  It  allows  use  of 
nonferrous  piping  materials  in  non-vital 
systems  and  some  limited  use  of 
aluminum  piping  on  aluminum  hulled 
vessels.  Nonferrous  piping  materials 
may  be  used  in  other  situations  as 
deemed  appropriate  by  the  OCMI. 
Restrictions  include  provisions  for 
protection  in  high  risk  fire  areas  and 
against  galvanic  corrosicm  effiects.  Two 
comments  requested  the  rationale  in 
denying  use  of  copper  or  brass  in  bilge 
lines  where  aluminum  is  not  involved. 
Copper,  copper-nickel,  nickel-copper, 
brass,  and  bronze  are  acceptable  for  use 
in  bilge  systems,  and  have  been  used 
frequently  in  the  past.  The  Coast  Guard 
did  not  intend  that  they  be  omitted.  The 
rule  proposed  in  the  NPRM  has  been 
revised  in  this  SNPRM  to  allow  the  use 
of  nonferrous  metallic  piping  with 
melting  temperature  alK>ve  1 700"  F  to  be 
used  in  vital  systems  to  the  satisfaction 
of  the  OCMI. 

One  comment  stated  that  if  it  is  the 
intention  of  paragraph  (b)(4)  to  limit 
copper  content  in  aluminum  piping  to 
0.6  percent,  aluminum  should  be 
specified.  The  Coast  Guard  agrees  that 
the  proposed  regulation  addresses 
aluminum.  The  analogous  regulation  in 
46  CFR  56.60-20(a)(4)  specifically 
addresses  aluminum.  The  rule  proposed 
in  the  NPRM  has  been  revised  in  this 
SNPRM  to  limit  the  copper  content  in 
aluminum  alloys. 

One  comment  stated  that  aluminum 
fuel  piping  is  currently  used  in 
machinery  spaces  and  its  use  should 
continue  to  be  allowed.  In  general, 
because  of  its  low  melting  point, 
aluminum  is  not  suitable  as  fiiel  piping 
in  sptaces  such  as  engine  rooms  and 
other  machinery  spaces,  which  are  more 
likely  to  be  exposed  to  a  fire. 
Subchapter  F  prohibits  the  use  of 
aluminum  piping  for  combustible  fluids 
unless  approved  by  the  Commandmit. 
Coast  Guard  interpretation  of  existing 
§  182.20-40(a)  does  not  normally  allow 
this  practice  on  small  passenger  vessels. 
However,  local  building  practices  and 
OCMI  policies  sometimes  allow  limited 
use  of  thick  walled  aluminum  piping  in 
circumstances  such  as  short  runs  from 
fuel  tanks  in  or  adjaoent  to  the  engine 
room  to  the  first  valve  in  the  fuel  line. 
Use  of  structural  fire  protection 
insulation  has  sonratimes  been  required. 
Aluminum  fuel  piping  would  be 
allowed  outside  of  machinery  spaces  in 


accordance  with  the  limitations 
proposed  in  this  SNPRM,  but  would  not 
be  allowed  in  machinery  spaces. 
However,  other  installations  of 
aluminum  diesel  hiel  piping  (i.e.,  in 
machinery  spaces)  may  be  accepted  by 
the  OCMI  under  proposed 
§  182.730(a)(4)  of  the  NPRM.  which  has 
been  renumbered  as  §  182.730(a)(5)  of 
this  SNPRM.  Each  installation  of 
aluminum  piping  for  fuel  service  will  be 
individually  reviewed  and  many  factors 
(such  as  electrolysis,  corrosion,  fire 
hazard,  amount  of  insulation/fire 
protection  and  practicality)  will  be 
taken  into  consideration.  The  OCMI 
may  rely  upon  the  Marine  Safety  Center 
or  Commandant  for  technical  assistance. 

Part  183 — Electrical  Installations 

Subpart  A — General  Provisions 

The  NPRM  proposed  to  revise  the 
regulations  governing  smail  passenger 
vessel  electrical  installations  to  reflect 
current  installation  practices  and 
technologies.  One  comment  suggested 
.that  since  noncommercial  boat  electrical 
regulations  are  in  33  CFR  part  183  and 
that  equipment  in  33  CFR  part  183  is 
■  required  to  be  marked  "Meets  Part  183", 
the  T-Boat  electrical  regulations  in  46 
CFR  part  183  should  be  moved  to 
another  section  to  avoid  confusion  with 
33  CFR  part  183.  The  Coast  Guard 
disagrees.  Noncommercial  electrical 
components  manufactured  to  comply 
with  33  CFR  part  183  are  generally 
ignition  protected  electrical  components 
designed  for  use  in  gasoline  engine 
installations.  There  is  no  specific 
requirement  to  label  noncommercial 
electrical  components  with  the  words 
"Meets  33  CFR  183"  or  "Meets  Part 
183",  but  the  Coast  Guard  recognizes 
that  since  noncommercial  components 
are  under  a  manufacturer  self- 
certification  program,  some 
manufacturers  may  in  fact  be  placing 
this  statement  on  their  equipment. 
However,  since  there  are  no  marking 
requirements  in  46  CFR  part  183,  field 
personnel  should  easily  be  able  to 
evaluate  and  determine  component 
suitability. 

ABYC  Standards  E-8  and  E-9  provide 
thorough  guidelines  for  AC  and  DC 
electrical  systems.  Although  no 
comments  were  received,  the  Coast 
Guard  is  considering  allowing  the  use  of 
these  two  standards  as  an  alternative  to 
the  requirements  in  part  183  for  all 
vessels  proposed  in  this  SNPRM  to  be 
regulated  by  subchapter  T.  The  Coast 
Guard  is  hereby  soHciting  specific 
comments  concerning  the  practicality 
and  safety  of  this  alternative. 
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Subpart  B-  -General  Requirements 

Section  18  1220    General  Safety 
Provisions 

This  seel  ion  of  the  NPRM  outlines 
general  saf  Jty  guidelines  which 
equipment  must  meet  and  conditions 
which  des;  jners  and  installers  must  be 
aware  of.  1  wo  comments  suggested  that 
a  vessel's  i  )ute  of  operation  be 
considered  in  determining  specific 
equipment  standards,  with  one  making 
specific  re  erence  to  the  relaxing  of  UL 
lighting  R>  ture  standards  for  vessels  on 
protected  i  Dutes.  The  Coast  Guard 
agrees  in  p  irt,  and  has  revised 
§  183.410((  )  in  this  SNPRM  by 
expanding  the  list  of  UL  lighting  fixture 
standards '  vhich  are  acceptable  for 
fixtures  us  jd  in  interior  spaces. 

One  con  ment  suggested  that  this 
section  inc  lude  a  regulation  requiring 
all  electric  il  components  to  be  UL 
approved.  The  Coast  Guard  disagrees. 
Componen  Is  suitable  for  the  intended 
service  should  be  adequate.  Use  of  all 
UL  approved  electrical  components 
does  not  p  ovide  an  increased  level  of 
safety.  A  p  roperly  designed  system 
constructe  1  in  accordance  with  these 
regulation!  provides  a  minimum  level  of 
safety  for  marine  electrical  installations. 
The  use  ofjall  UL  components  will  not 
be  required.  Use  of  all  UL  approved 
electrical  ( omponents  may  be  used  at 
the  discret  on  of  the  builder  or  operator. 


Subpart 
Distribution 


C)— Power  Sources  and 
Systems 


Section  It  3.310    Power  Sources 

The  NPl  IM  outlines  the  basic 
requireme  its  for  vessel  power  and 
distributic  n  systems.  Two  comments 
suggested  hat  no  evidence  exists  to 
support  th  i  need  for  two  independent 
sources  of  power  for  vital  loads.  Further, 
the  commi  mt  stated  that  there  is  no 
evidence  1 3  show  that  this  requirement 
will  incre)  se  safety.  The  Coast  Guard 
disagrees.  With  the  increase  in  vital 
systems  w  lich  are  electrically  powered 
or  control  ed,  the  intent  of  the  proposed 
rule  is.to  { revent  a  failure  of  one  power 
source  froi  n  disabling  the  vessel.  Vital 
systems  w  lich  do  not  depend  upon 
electrical  )ower  do  not  require  a  second 
power  SOI  rce. 

One  cor  iment  suggested  eliminating 
the  reduiK  ancy  in  §  183.310  where 
systems  w  lich  are  referenced  in 
paragraph  (a)(l)(i)  are  repeated  in 
paragraphs  (a)(1)  (iii),  (vi)  and  (vii).  The 
Coast  Guard  agrees.  In  the  SNPRM  the 
text  has  h  en  revised  to  eliminate 
redundani  y. 

One  coi  iment  suggested  that  a 
definition  for  the  term  "batteries  of 
adequate  i  apacity"  is  necessary  for 
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clarification  of  §  183.310(a)(2).  The 
Coast  Guard  agrees  that  this  wording  is 
vague  and  may  lead  to  confusion.  In  the  ■ 
SNPRM,  the  text  of  proposed 
§  183.310(a)(2)  has  been  revised. 

Two  comments  stated  that  it  is  not 
clear  whether  paragraph  (b)  applies  to 
battery  charging  devices  or  a  ship 
service  generator  driven  by  the  main 
engine.  The  Coast  Guard  agrees  that  the 
wording  proposed  in  the  NPRM  may 
present  some  confusion.  The  proposed 
rule  applies  to  engine  or  shaft  driven 
ship  service  generators,  where  engine 
speed  is  critical  to  electrical  power 
output.  The  proposed  rule  does  not 
apply  to  installations  where  generators 
or  alternators  are  used  to  keep  batteries 
charged.  In  the  SNPRM,  the  text  has 
been  revised  for  clarification. 

Section  183.312    Power  Sources  on 
Vessels  of  More  Than  65  ft.  in  Length 
With  Overnight  Accommodations  for 
More  Than  49  Passengers 

This  section  has  been  moved  to 
subchapter  (K)  §  120.312.  The  NPRM 
requires  certain  vessels  to  meet 
requirements  in  addition  to  those  found 
in  §  183.310.  One  comment  said  it 
would  be  clearer  to  state  what  is 
intended  in  this  paragraph  instead  of 
referencing  §  111.10  because  it  is  not 
clear  whether  the  emergency  power 
reference  in  §  111.10  is  being  adopted. 
The  comment  also  suggested  that  a 
definition  of  "final  emergency  power 
source"  be  provided.  The  Coast  Guard 
agrees  and  has  referenced  specific 
sections  of  parts  111  and  112  to  clarify 
the  SNPRM. 

Section  183.320    Generators  and 
Motors 

One  comment  stated  that  generators 
should  be  temperature  rated  using  the 
National  Electrical  Manufacturers 
Association  (NEMA)  standard,  with  a 
continuous  rating  of  80''C  rise  over  40°C 
ambient  temperature  rating.  The 
comment  stated  the  present  rating 
requirement  of  95°C  over  50°C  ambient 
temperature  is  unnecessary  and  overly 
expensive.  The  Coast  Guard  disagrees. 
First,  there  is  no  specific  proposed  or 
existing  requirement  for  temperature 
rise  above  ambient,  but  there  is  an 
ambient  temperature  rating  requirement. 
This  requirement  is  based  on  matching 
the  motor  or  generator  ambient 
temperature  rating  to  the  temperature  of 
the  space  in  which  it  will  be  operating. 
Machinery  spaces  may  exceed  4G°C, 
depending  on  the  amount  of  other 
machinery  normally  running  and  the 
degree  of  installed  ventilation.  Further, 
existing  subchapter  T  and  the  NTRM 
allow  the  use  of  generators  rated  at  40°C 
by  downrating  the  generator  output  20% 


or  substantiating  that  the  average 
temperature  in  the  space  does  not 
exceed  40°C.  The  Coast  Guard  is 
interested  in  the  increased  use  of 
recognized  published  standards,  such  as 
the  NEMA  standard  for  generator 
temperature  ratings.  The  Coast  Guard  is 
concerned  that  generators  be  installed  to 
perform  as  rated  in  a  maximum  ambient 
environment  of  50*1:,  unless  the  average 
ambient  temperature  of  the  space  under 
normal  load  operating  conditions  can  be 
proved  to  be  otherwise.  Therefore,  the 
Coast  Guard  is  soliciting  specific 
comments  on  the  suitability  of  the 
commonly  available  80°C  rise  over  40''C 
ambient  temperature  generators  in  50°C 
environments.  Insulation  details  and 
specific  reasons  other  than  cost  should 
be  provided. 

Three  comments  were  received 
concerning  the  differing  motor/ 
generator  name  plate  requirements  for 
vessels  depending  upon  their  length. 
The  comments  suggested  that  the  name 
plate  data  be  the  same  regardless  of 
vessel  length.  The  Coast  Guard  agrees 
that  a  single  requirement  for  nameplate 
data  should  be  adopted.  In  the  SNPRM 
the  text  has  been  revised  to  provide  a 
single  reference  for  motor/generator 
nameplate  data. 

One  comment  recommended  that 
required  nameplate  data  include  the 
service  factor.  The  Coast  Guard  agrees 
this  information  is  useful,  but  since 
many  manufacturers  already  provide 
this  information  on  their  nameplates, 
compliance  with  the  National  Electric 
Code  (NEC)  for  nameplate  data  as 
required  by  this  section  is  considered 
adequate  as  a  minimum  requirement. 

Section  183.322    Multiple  Generators 

One  comment  suggested  deletion  of 
"as  required  by  §  183.310(a)",  or  the 
addition  of  a  reference  to  §  183.312(a). 
The  Coast  Guard  agrees  that  the  wording 
in  this  section  is  unclear.  Section 
183.322  addresses  additional 
requirements  for  generators  installed  to 
operate  in  parallel,  whether  required  by 
this  subpart  or  not.  In  the  SNPRM  the 
text  has  been  revised  for  clarification. 

One  comment  suggested  that  a 
definition  for  the  term  "independent 
power  source",  used  in  paragraph  (a), 
should  be  added.  The  Coast  Guard 
agrees  this  term  could  be  misleading.  In 
the  SNPRM,  the  text  has  been  revised  to 
read  "independent  prime  mover". 


Section  183.324 
Generators 


Dual  Voltage 


Four  comments  disagreed  with  the 
requirement  to  ground  the  neutral 
conductor  of  the  generator  at  the 
switchboard.  From  review  of  the 
comments  received,  it  appears  that  this 


requirement  was  misinterpreted. 
Grounding  of  a  current-carrying  neutral 
conductor  at  the  switchboard  is  an 
existing  requirement,  and  means 
connection  to  a  neutral  bus  which  is 
then  connected  to  ground,  and  not  a 
solid  connection  to  the  metallic 
switchboard  enclosure.  Further,  this 
requirement  is  consistent  with  current 
industry  practice  for  dual  voltage 
systems  both  in  marine  installations  and 
ashore. 

Section  183.330    Distribution  Panels 
and  Switchboards 

One  comment  suggested  the  amount 
of  working  space  should  be  specified  in 
§  183.330(0  by  reference  to  §  111.30-1 
of  subchapter  J.  The  Coast  Guard  agrees 
the  amount  of  working  space  should  be 
specified,  and  proposes  to  use  the 
requirements  outlined  in  existing 
subchapter  T.  In  the  SNPRM  die  text  has 
been  revised  to  include  this  change. 

One  comment  suggested  that 
§  183.330  include  interlock 
requirements  which  would  deenergize 
circuits  upon  opening  panel  doors, 
except  for  vital  systems.  The  Coast 
Guard  agrees,  but  only  if  there  is  more 
than  one  source  of  potential  to  the 
enclosure.  In  the  SNPRM,  the  text  has 
been  revised  to  include  this  situation. 

Section  183.340    Cable  and  Wiring 
Requirements 

Two  comments  suggested  clarification 
of  the  term  "other  enclosure"  used  in 
§  183.340(a).  The  Coast  Guard  agrees 
that  the  meaning  of  this  term  is  unclear. 
In  the  SNPRM,  the  text  has  been  revised 
to  include  the  word  "protective"  to 
describe  the  enclosure.  The  intent  is  to 
provide  an  enclosure  for  wire 
installations  which  will  afl^ord 
protection  from  mechanical  damage. 

One  comment  suggested  that 
regulations  addressing  wire  and  cable 
supports  be  added.  The  Coast  Guard 
agrees.  In  the  SNPRM,  the  text  has  been 
revised  to  add  parameters  for  support 
material  and  spacing,  including 
reference  to  ABYC  Standards  and 
Recommended  Practices  for  Small  Craft 
for  certain  vessel  installations. 

Two  comments  suggested  the 
elimination  of  the  requirement  for 
"wire"  conduit,  because  armored 
"cable"  or  plastic  coated  shipboard 
"wire"  is  satisfactory.  Five  comments 
suggested  that  multiconductor  "cable" 
did  not  need  to  be  run  inside  conduit 
and  one  comment  suggested  that 
wireways  be  required  instead  of 
conduit.  The  Coast  Guard  disagrees.  The 
terms  "wire"  and  "cable"  were  used 
interchangeably  in  the  comments 
received.  The  definitions  in  §  175.400 
make  a  specific  distinction  between  the 


terms  "wire"  and  "cable".  The  intent  of 
the  proposed  rule  is  to  offer  protection 
from  mechanical  damage  to  "wire" 
installations,  not  "cable"  installations. 
The  intent  was  not  to  limit  electrical 
installations  to  the  use  of  "cable"  only. 
The  rule  proposed  in  the  NPRM  was  not 
changed. 

One  comment  suggested  the  splicing 
prohibition  in  §§  183.340(m)  and 
183.340(n)  be  deleted  because  it  appears 
to  be  in  conflict  with  subparagraphs 
183.340(g)(3)  and  (g)(4).  which  allow  a 
different  kind  of  splice.  Further,  the 
comment  suggested  the  requirements  in 
paragraphs  (g)  and  (h)  already  provide 
sufficient  protection  and  flexibility  for 
splices.  The  Coast  Guard  disagrees.  The 
requirements  outlined  in  §  183.340 
follow  those  for  other  vessels  found  in 
§§111.60-17  and  111.60-19  of 
Subchapter  J.  The  requirements  in 
§  183.340(g)  and  (h)  apply  to  individual 
conductor  connections  made  within  an 
enclosure,  while  §  183.340(m)  and  (n) 
apply  to  cable. splices.  Therefore,  the 
rule  proposed  in  the  NPRM  was  not 
changed. 

Two  comments  suggested  wire  nuts 
be  exclusively  prohibited.  The  Guard 
agrees.  Wire  nuts  may  loosen  due  to  the 
vibrations  inherent  in  the  shipboard 
environment.  Damage  to  the  conductor 
wires  which  is  not  detectable  may  also 
result.  In  the  SNPRM  the  text  of 
paragraph  (j)  has  been  revised  to 
prohibit  the  use  of  wire  nuts. 

One  comment  suggested  that 
paragraph  (p)  adopt  the  NEC  310-15B 
requirement  for  voltage  drop  in  lieu  of 
10%,  as  proposed  by  the  NPRM.  The 
Coast  Guard  disagrees,  and  has  no 
information  which  would  justify 
mandating  the  stricter  standard. 

One  comment  suggested  incorporating 
the  tables  currently  found  in  46  CFR 
183.05— 45(a)  and  (c)  into  the  proposed 
rules.  The  Coast  Guard  agrees  in  part, 
but  considers  only  the  12  volt  section  of 
Table  183.05-45(c),  with  the  subsequent 
formula  for  calculation  of  all  other 
voltages,  appropriate  for  retention  as  a 
tool  used  during  initial  plan  review.  The 
NEC  contains  more  comprehensive,  up- 
to-date  tables  for  ampacity  which  are  a 
suitable  replacement  for  Table  183.05- 
45(a).  A  new  Table  183.340(p),  which 
contains  the  12  volt  section  of  existing 
Table  183.05-45(c),  has  been  provided 
in  this  SNPRM  and  the  text  of  paragraph 
(p)  has  been  revised. 

Section  183.350    Batteries.  General. 

One  comment  stated  that  paragraph 
(b)  should  read  "as  high  in  the  bilge  as 
possible  and  preferably  on  or  above  the 
ER  deck",  and  one  comment  suggested 
watertight  boxes  be  required  for  battery 
installations.  The  Coast  Guard  does  not 
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agree  that  battery  boxes  need  to  be 
M'atertight.  Requiring  watertight 
enclosures  is  not  supported  by  existing 
casualty  data  and  would  place  an 
unnecessary  financial  burden  on  vessel 
owner/operators.  However,  the  SNPRM 
has  been  revised  to  include  a  statement 
addressing  the  protection  of  batteries 
from  exposure  to  water  splash  or  spray. 

One  comment  suggested  deleting  the 
requirement  in  paragraph  (c)  that  there 
be  sufficient  free  space  above  batteries 
for  removal  The  Coast  Guard  agrees  that 
accessibility  can  be  provided  by  means 
other  than  free  space  above  the  batteries, 
and  has  revised  the  wording  in  this 
section  to  reflect  this  comment. 

One  comment  suggested  §  183.350(e) 
should  specify  a  minimum  height 
requirement  of  3"  and  thickness  for 
trays  of  1/16",  in  line  with  the  existing 
requirements  in  §  111.15-5(g)  of 
Subchapter  J.  The  Coast  Guard 
disagrees,  and  considers  this  degree  of 
specificity  unnecessary. 

One  comment  suggested  specifying 
Hberglass/resin  or  fiberglass/epoxy 
battery  trays  or  liners.  The  Coast  Guard 
disagrees.  A  battery  tray  or  Uner  may  be 
constructed  of  any  material  which  is 
resistant  to  damage  by  the  installed 
battery  electrolyte.  Section  183.350  as 
written  in  the  NPRM  is  considered 
adequate  and  is  not  changed  in  this 
SMPRM. 

Two  comments  suggested  a  more 
specific  definition  than  "ad)ac8nt  to  a 
distribution  panel"  be  provided  in 
§  183.350(g).  The  Coast  Guard  disagrees. 
This  is  an  existing  regulation  whose 
intent  is  to  prevent  arcing  and  fires  due 
to  a  short  circuit  in  the  supply  cable 
from  the  battery  to  the  distribution 
panel.  The  term  "adjacent  to  a 
distribution  panel"  means  close  enough 
that  the  likelihood  of  damage  to  the 
connecting  power  cable  is  minimized  or 
nonexistent  due  to  its  negligible  length. 
No  change  has  been  made  to  the  rule 
proposed  in  the  NPRM. 

One  comment  suggested  that  batteries 
used  for  starting  should  be  located  as 
close  to  the  starter  motor  as  practical. 
The  Coast  Guard  agrees.  A  requirement 
has  been  added  to  §  183.350  of  the 
SNPRM  which  requires  that  batteries  be 
placed  as  close  as  possible  to  the  starter 
motors. 

Section  183.352    Battery  Categories 

One  comment  asked  if  an  engine 
driven  alternator  qualified  as  a  battery 
charger.  There  is  no  specific 
requirement  in  the  regulations  for  a 
battery  charger,  although  most 
installations  have  one  available  as  a 
charging  source.  An  engine  driven 
alternator,  while  not  classified  strictly 
as  a  battery  charger,  is  an  acceptable 
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chargi  ig  source.  If  an  engine  driven 
altemi  tor  is  the  charging  source  for  a 
batter  system  used  to  meet  the 
requir  iments  in  proposed  §  183.310, 
then  i<  would  be  considered  a  battery 
charge  r  subject  to  the  requirements  of 
this  se  :tion. 

Five  comments  suggested  the  battery 
catego  ries  are  ridiculous.  The  Coast 
Guard  disagrees.  Upon  review  of 
examj  les  cited  in  the  comments,  a 
misinlerpretation  of  the  regulation  is 
appan  nt.  The  determination  of  battery 
catego  ries  does  not  apply  to  propulsion 
engin(  starting  batteries.  It  does  apply  to 
batter '  systems  used  to  meet  the 
requirements  in  proposed  §  183.310, 
where  a  second  power  source  is 
specif  ed  for  certain  normal  or 
emerg  mcy  loads.  To  simplify  the 
requir  jments  for  storage  battery 
chargi  ig.  battery  categories  have  been 
redua  d  to  2  in  number  with  additional 
requir  )ments  specified  if  the  continuous 
chargi  ig  rate  is  greater  than  2  kilowatts 
(kw).  fi  the  SNPRM,  the  text  has  been 
revised  to  reflect  these  changes. 

One  comment  suggested  the  method 
for  de^rmining  output,  in  kw,  of  a 
battert  charging  system  be  added.  The 
Coast  juani  disagrees  with  the  need  to 
incluc  e  this  formula  in  the  text  of  the 
regula  :ions,  since  it  can  be  easily 
detem  lined  from  normal  reference 
soura  s.  The  standard  formula  for  E)C 
systeii  IS  is:  POWER  (in  watts)  = 
VOLT  \GE  X  AMPERAGE  (either 
chargi  ng  or  discharging).  For  example,  a 
40  am }  alternator  connected  to  a  12  volt 
systeii  i  would  have  an  output  of  480  (12 
X  40)  1  bratts  (.48  kw).  Similarly,  for  a  24 
volt  s;  stem  with  a  60  amp  alternator  the 
outpu  would  be  1.440  (24  x  60)  watts 
(1.44  ;w).  still  well  under  the  2  kw  limit 
for  lai  >e  battery  installations.  The  Coast 
Cuarc  has  determined  that  very  few 
vessel  5  proposed  to  be  regulated  by 
Subch  apter  T  or  K  will  have  battery 
banks  big  enough  to  be  categorized  as 
"large  "  (i.e.,  greater  than  2  kw  charging 
powei  output),  unless  one  of  the  power 
sourc^  required  by  §  183.310  is  a 
battery  bank. 

Secfic  n  183.354    Battery  Instaliations 

Thq  Coast  Guard  has  reevaluated  this 
,  placing  additional  requirements 
those  installations  with  a 
ii}uous  charging  rate  greater  than  2 
section  is  now  expected  to 
only  the  largest  of  the  small 
vessel  population.  One 
comrdent  suggested  that  large  battery 
instal  ations  not  be  classified  as 
hazar^lous  locations.  The  Coast  Guard 
.  Overcharging  or  deep 
of  commonly  used  lead  add 
teries  are  just  two  of  the 
mechinisms  which  may  cause  excess 
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hydrogen  gas  production.  If  this  occurs, 
the  concentration  of  gas  in  the  space 
may  reach  explosive  levels.  This  is  the 
justification  for  the  Class  I,  Division  1, 
Group  B  requirement 

One  comment  suggested  §  183.354(a) 
be  revmtten  for  clarity.  The  Coast  Guard 
disagrees.  The  present  text  references 
§  11 1.105  of  subchapter  J.  which 
references  §  111.15.  Subpart  111.15 
provides  more  comprehensive 
requirements  for  battery  installations. 

One  comment  suggested  that  the 
battery  compartment/box  be  non- 
conductive.  The  Coast  Guard  agrees  this 
is  a  good  idea,  but  does  not  see  the  need 
to  specify  this  in  the  regulations. 

Seven  comments  disagree  with  the 
need  for  a  battery  room.  The  comments 
stress  the  impracticality  and  lack  of 
safety  of  such  an  arrangement  on  small 
passenger  vessels.  Locating  batteries  in 
an  already  well  ventilated  space  such  as 
an  engine  room,  as  most  installations 
are  now.  is  considered  adequate.  Two 
comments  also  disagree  with  battery 
stowage  on  deck.  The  Coast  Guard  has 
clarified  the  battery  category  definitions 
by  specifying  that  this  section  does  not 
include  starting  battery  installations. 
Further,  the  Coast  Guard  requirement 
now  only  specifies  a  dedicated  battery 
location  for  installations  with  a 
continuous  charging  rate  greater  than  2 
kw.  In  the  SNPRM.  the  text  has  been 
revised  to  refiect  these  changes. 

Section  183.360    Semiconductor 
Bectifier  Systems 

One  comment  suggested  that 
nameplate  data  for  SCR  systems  be 
required.  The  Coost  Guard  agrees.  In  the 
SNPRM,  the  text  has  been  revised  to 
require  compliance  with  specific 
sections  of  the  ABS  rules,  which  would 
require  nameplate  data. 

Section  183.370    System  and 
Equipment  Grounding 

One  comment  suggested  that 
§§  111.05-15(a)  and  111.05-17  of 
Subchapter  J,  concerning  grounding,  be 
applied  to  this  section,  and  that 
ungrounded  systems  be  addressed.  The 
Coast  Guard  agrees  that  the  additional 
requirements  in  Subchapter  J  should  be 
applied  to  a  grounded  system.  Present 
installations  are  commonly  of  this  type 
and  include  these  requirements.  In  the 
SNPRM,  the  text  of  the  proposed 
§  183.370  has  been  revised. 

Section  183.380    Overcunent 
Protection 

One  comment  suggested  lighting 
branch  circuits  should  be  15  amps  vice 
30  amps  as  allowed  by  paragraph  (0- 
The  Coast  Guard  disagrees.  This  rating 
is  consistent  with  industry  practice  and 


IS  al.so  found  in  §  111.75-5|a)  of 
Subchapter  j 

Paragraph  (h)  of  the  NPRM  would 
require  proteclion  of  motor  conductors 
and  control  apparatus  again.st 
overcurrenl  due  to  short  circuits  or 
ground  faults.  Although  there  were  no 
specific  comments  concerning 
protection  against  overload  due  to  motor 
running  overcurrenl,  this  requirement 
has  been  added  in  this  paragraph  of  the 
SNPRM.  A  similar  requirement  can  be 
found  in  existing  §  183.10-40. 

One  comment  suggested  the 
emergency  battery  switch  required  by 
paragraph  (i)  should  be  located  where 
accessible  in  an  emergency,  not 
necessarily  at  the  batteries.  The  Coast 
Guard  agrees.  Proximity  as  well  as 
accessibility  is  important.  In  the 
SNPRM,  the  text  has  been  revised. 

One  comment  suggested  that 
reference  to  "another  independent 
laboratory"  in  paragraph  (m)  be  deleted. 
The  Coast  Guard  disagrees  since  the 
listing  of  a  product  should  not  be 
limited  to  UL  exclusively.  However,  the 
wording  in  the  SNPRM  has  been  revised 
to  show  that  the  independent  laboratory 
must  be  recognized  the  Commandant. 

Paragraph  (n)  of  this  section  requires 
circuit  breakers  to  meet  UL  Standard 
498.  The  Coast  Guard  is  also  aware  of 
UL  Standard  1193  for  Boat  Circuit 
Breakers  designed  for  vessels  less  than 
65  feet,  published  on  Jime  22. 1988.  The 
Coast  Guard  is  soliciting  specific 
comments  concerning  the  suitability  of 
this  standard  in  addition  to  UL  498  for 
inclusion  in  the  revised  Subchapter  T. 

One  comment  suggested  requiring 
Ground  Fault  Indicator  circuit  breakers 
in  damp  locations.  The  Coast  Guard 
disagrees.  Insufficient  casualty  data 
exists  to  require  the  added  expense  of 
these  devices. 

Section  183.392    Radiotelephone 
Installations 

One  comment  suggested  this  rule  be 
clarified  or  deleted  because  multiple 
radio  installations  should  not  require 
separate  circuits.  The  Coast  Guard 
disagrees.  The  intent  of  this  regulation 
is  to  prevent  a  fault  in  one  line  tripping 
a  circuit  breaker  and  taking  down  all 
radio  communications. 

Subpart  D — ^Lighting  Systems 

Section  183.410    Lighting  Systems 

Ten  comments  expressed  objection  to 
requiring  interior  lighting  fixtures  to 
meet  UL  595.  One  comment  suggested 
that  a  reference  to  decorative  lighting  be 
added. 

One  comment  suggested  the  Coast 
Guard  should  require  UL  595  lighting 
fixtures  on  vessels  imder  65  feet  in 


length.  The  Coast  Guard  recognizes  that 
the  UL  595  specification  may  not  be 
necessary  for  all  applications,  and  does 
not  consider  a  difierentiation  based  on 
vessel  length  necessary.  Lighting 
fixtures  located  in  interior  spaces  which 
are  not  subject  to  the  exterior  marine 
environment  need  not  meet  the 
requirements  of  UL  595.  In  the  SNPRM, 
the  text  has  been  revised  to  reflect  this 
change. 

Section  183.420    Navigation  Lights 

One  comment  sugge,sted  the  OCMI 
exemption  statement  required  by 
paragraph  (a)  is  not  necessary.  The 
Coast  Guard  agrees.  Further,  the 
reference  to  §  lll.75-17(d)  for  vessels  of 
more  than  65  feet  in  length  has  been 
removed  and  the  referenced 
requirements  have  been  included  in  the 
text  of  the  SNPRM. 

Section  183.432    Emergency  Lifting 

One  comment  suggested  the 
emergency  lighting  requirements  of 
paragraph  (a)  be  extended  to  crew 
accommodation  spaces.  The  Coast 
Guard  agrees  and  has  revised  the  text  in 
this  SNPRM. 

One  comment  suggested  that 
emergency  lighting  on  party  fishing 
boats  is  not  necessary  due  to  their 
design.  The  Coast  Guard  disagrees,  but 
realizes  that  all  vessels  of  more  than  65 
feet  may  not  warrant  such  an  extensive 
emergency  lighting  system,  and  that  the 
present  wording  may  be  misleading. 
This  is  an  extension  of  an  existing 
regulation  for  passenger  egress  from 
spaces  below  the  main  deck  which  has 
simply  been  amplified  to  include  crew 
accommodations,  and  all  other  spaces 
where  due  to  the  size  of  the  vessel  or 
number  of  passengers,  existing  lighting 
would  prove  inadequate.  The  text  has 
been  changed  in  this  SNPRM  to  clarify 
this  point. 

Section  183.434    Lifeboat  and  Liferaft 
Floodlight  on  Vessels  of  More  Than  65 
Feet  in  Length  With  Overnight 
Accommodatibns  for  More  Than  49 
Passengers 

This  section  has  been  moved  to 
Subchapter  K.  §  120.434.  One  comment 
suggested  flood  or  searchlights  at  rescue 
platforms  or  rescue  boarding  areas  on  a 
vessel  without  a  rescue  boat,  and  lights 
for  the  embarkation  station  of  a  rescue 
boat,  for  vessels  so  equipped.  The  Coast 
Guard  agrees.  In  the  SNPRM,  the  text 
has  been  revised  to  include  lighting  at 
all  rescue  boarding  locations  or  where 
primary  lifesaving  devices  may  be 
deployed. 


Subpart  E — Miscellaneous  Systems  and 
Requirements 

Section  183.510    Propulsion  Engwe 
Control  Systems 

This  section  has  been  revised  to 
clarify  the  control  system  requirements 
outlined  in  the  NPRM,  and  relocated  to 
§  184.620.  It  would  specifically  require 
that  a  vessel  have  a  means  of  controlling 
the  speed,  direction  of  shaf^  rotation, 
and  shutting  down  of  the  propulsion 
engine(s).  The  requirement  to  have  an 
independent  propulsion  engine 
shutdown  at  each  location  where  a 
propulsion  engine  can  be  started  or  have 
its  speed  controlled  has  been  deleted. 
This  emergency  shutdown  would  only 
be  required  at  the  main  pilothouse 
control  station. 

Four  comments  suggested  that  the 
phrase  "two  means  of  controlling  each 
(propulsion)  engine",  used  in  paragraph 
(a)(1),  be  more  clearly  defined.  The 
Coast  Guard  agrees  and  has  clarified  this 
requirement  in  this  SNPRM. 

One  comment  suggested  that  two 
means  of  controlling  each  propulsion 
engine  was  not  cost  effective  or 
necessary.  Two  comments  suggested 
that  this  section  be  rewritten  to  clarify 
the  intent  that  a  twin  engine  vessel  with 
independent  remote  control  would  not 
need  backup  controls  on  each  engine.  In 
the  SNPRM.  the  text  has  been  revised  to 
indicate  that  multiple  engine  vessels  do 
not  require  a  second  means  of  control. 

One  comment  does  not  think  it 
necessary  to  have  engine  shutdown 
controls  at  wing  stations  which  are  in 
close  proximity  to  controls  in  the  pilot 
house,  as  required  by  paragraph  (b). 
Further,  the  comment  stated  that  engine 
starting  is  just  as  important  as  engine 
shutdown,  and  that  the  NPRM  did  not 
address  this  feature.  The  Coast  Guard 
agrees  concerning  shutdown 
requirements,  and  has  revised  the 
SNPRM  to  require  an  emergency  engine 
shutdown  only  at  the  main  wheelhouse 
control  station.  However  the  Coast 
Guard  disagrees  that  engine  starting 
capability  should  be  specified  by 
regulation.  Most  pilothouse  control 
installations  already  include  this 
feature.  This  is  an  item  which  will  be 
lef^  to  the  discretion  of  the  owmer. 

One  comment  suggested  relocating 
this  section  to  §  182.200.  The  Coast 
Guard  agrees  that  this  may  not  be  the 
best  location  for  this  subpart,  and  has 
moved  it  to  §  184.620  of  Subpart  F— 
Control  and  Internal  Communications, 
which  was  previously  titled 
"Stabilization  systems  on  dynamically 
supported  craft". 


Section  183.530    Hazardous  Locations      Section  IBi.l  15    Existing  Vessels 


One  comment  suggested  paragraphs 
(a)  and  (b)  specify  the  hazardous  areas 
and  refer  to  §  IM.  105  of  Subchapter  J  to 
address  all  other  aspects  of  Hazardous 
Areas.  The  Coast  Guard  disagrees  that 
further  specification  of  hazardous  areas 
is  necessary.  This  section  has  been 
reworded  to  be  consistent  with  other 
wording  on  this  topic  throughout  the 
SNPRM. 

One  comment  requested  that  electric 
solenoid  valves  installed  for  remote  fuel 
tank  shutoffs  be  addressed.  The  Coast 
Guard  agrees,  but  will  address  this  issue 
in  §  182.455(b). 

Section  1H3. 550    General  Alarm 
Systems  on  Vessels  of  More  Than  65 
Feet  in  Length  With  Overnight 
Accommodations  for  Mere  Than  49 
Passengers 

One  comment  suggested  some  type  of 
alarm  system  be  required  for  any  boat 
with  overnight  accommodations.  The 
Coast  Guard  agrees  and  this  section  has 
been  rewritten  in  this  SNPRM  to 
address  ail  vessels. 

Part  184— Vessel  Control  and 
Miscellaneous  S3fsteins  and  Equipment 

Supbart  A — General  Provisions 

Section  184.  J 00    General  Requirement 

The  Coast  Guard  is  proposing  in  this 
SNPRM  to  add  a  new  paragraph  to  this 
section  emphasizing  tnat  the  OCMI  is 
authorized  to  require  navigation, 
control,  or  communications  equipment, 
in  excess  of  the  equipment  specifically 
required  by  this  part,  on  a  vessel  which 
is  of  a  novel  design,  operates  at  high 
speeds  in  restricted  or  high  traffic  areas, 
operates  in  a  dynamically  supported 
mode,  or  operates  on  extended  routes  or 
in  remote  locations.  The  Coast  Guard 
has  determined  that  the  specific 
equipment  requirements  of  this  pari  are 
adequate  for  most  small  passenger 
vessel  operations.  However,  due  to  the 
type  of  operations  and  the  route  of 
certain  types  of  vessels,  equjpm«nt  may 
be  needea  beyond  that  specifically 
required  by  part  184.  Since  operating 
areas  vary  signiHcantly,  this  paragraph 
would  allow  the  OCM]  to  require 
special  equipment  on  a  case  by  case 
basis  for  the  type  of  operations  listed  in 
the  paragraph.  Although  the  present 
regulations  do  not  contain  any  specific 
requirements  for  electronic  navigation 
equipment,  some  OCMls  presently 
require  the  installation  of  Loran 
equipment  on  small  passenger  vessels 
operating  more  than  100  miles  from 
shore.  Others  have  required  the 
installation  of  radar  on  high  speed 
surface  effect  vessels  operating  in  busy 
waterways. 


One  com  nent  submitted  by  the  NTSB 
stated  that  i  ixisting  vessels  should  have 
to  meet  the  requirements  for  radar, 
electronic  { osition  fixing  devices,  and 
internal  coiimunications  systems, 
required  byl§§  184.404, 184.410,  and 
184.602,  rei  pectively,  and  should  not  be 
grandfathei  ad  as  proposed.  The  Coast 
Guard  disa  jees.  The  incremental  cost 
of  adding  L  lis  equipment  while  building 
a  new  vess(  1  is  much  less  than  the  cost 
of  retrofittii  ig  an  existing  vessel. 
Although  s  >me  casualties  have  been 
caused  by  i  ot  having  or  using  this 
equipment,  casualty  statistics  do  not 
justify  retrc  fitting.  Most  existing  vessels 
already  ha\  e  radar  or  electronic  position 
fixing  devi<  «s.  For  those  vessels  which 
do  not,  §  1(  4.115(a]  specifically 
authorizes  he  OCMI  to  require  this 
equipment  if  it  is  determined  to  be 
necessary  f  )r  a  vessel's  route  or  service. 

Subpart 

Section  1 


B-  -Cooking  and  Heating 
8-  .202    Restrictions 


The  prof  osed  rule  does  not  allow 
gasoline  sy  items  to  be  used  for  heating, 
refrigeratio  i,  or  cooking,  and  gives 
limitations  on  the  use  of  liquified  and 
non-liquifi  id  gas.  One  comment 
suggested  t  wt  the  provisions  of  46  CFR 
147.50,  resiricting  the  use  of  liquified 
and  non-liquified  gas  on  board 
inspected  vessels,  should  be  included  in 
this  sectioi  to  mak*  this  restriction 
clear.  The  i  k)est  Guard  does  not 
consider  th  is  necessary,  but  does  agree 
that  the  rei  Iriction  can  be  clarified.  A 
recent  fina  rule  entitled  "Carriage  and 
Use  of  Liqt  ified  and  Noi^-Liquified 
Flammable  Gas  as  Cooking  Fuels  on 
Vessels  Cai  rying  Passengers  for  Hire," 
ICGD  83-0 13]  published  in  the  Federal 
Register  (5  >  FR  3957)  on  February  6, 
19S0,  adop  ;ed  new  regulations 
conceminfi  the  use  of  Liouiued 
Petroleum  5as  (LPG)  aim  Compressed 
Natural  Gd  i  (CNG).  For  consistency, 
§  184.202(1 )  has  been  reworded  to  read 
exactly  the  same  as  existing  §  184. OS- 
1(b),  whid  was  rewritten  by  the  new 
nr:al  rule  (  n  LPG  and  04G.  The 
wording  o  existing  §184.C5-l{d), 
which  was  adopted  by  the  new  final 
rule,  will  1  e  included  in  the  Subchapter 
T  final  ruli  as  §  184.240.  These  changes 
will  clearl;  express  Coast  Guard 
requiremei  its. 

Coast  Gi  ard  has  determined  that 
cooking  or  heating  appliances  that  use 
fuel  which  bums  with  an  open  flame 
should  be  ipecifically  prohibited.  This 
requiremei  it  is  consistent  with  the  spirit 
of  ABYC  A  -3  and  A-7,  and  NFPA  302, 
which  are  ncorporated  by  reference. 
This  new  itestriction  is  not  intended  to 
prohibit  wpod  burning  stoves,  such  as 


JMI 


Ben  Franklin  stoves,  or  fireplaces  with 
proper  doors.  Open  fireplaces  would  be 
prohibited. 

Section  184.240    Gas  Systems 

Five  comments  were  received 
concerning  the  safety  and  suitability  of 
gas  systems  aboard  vessels.  Gas  systems 
aboard  vessels  were  addressed  by  the 
regulatory  project  mentioned  above, 
entitled  "Carriage  and  Use  of  Liquified 
and  Non-Liquified  Flammable  Gas  as 
Cooking  Fuels  on  Vessels  Carrying 
Passengers  for  Hire."  published  as  a 
final  rule  in  the  Federal  Register  (55  FR 
3957)  on  6  February  1990.  The  concerns 
expressed  in  the  5  comments  received 
were  addressed  by  that  project  and  are 
not  considered  to  be  within  the  scope  of 
this  rulemaking.  Section  184.240  of  this 
SNPRM  is  reserved.  The  new  final  rule, 
which  allows  the  use  of  LPG  and  CNG 
on  board  small  passenger  vessels  subject 
to  certain  restrictions,  will  be  included 
in  this  section  of  the  Subchapter  T  fina! 
rule. 

One  cx)mment  noted  that  §  175.600, 
which  lists  standards  incorporated  by 
reference  in  Subchapter  T,  cites  the 
1984  edition  of  the  National  Fire 
Protection  Association  Standard  302 
(NFPA  302)  as  being  referenced  in 
§  184.200.  The  comment  correctly 
points  out  that  NFPA  302  was  revised 
in  1989.  The  final  rule  published  6 
February  1990  incorporates  the  1989 
edition.  Consequently,  the  1989  edition 
is  incorporated  by  reference  in  this 
SNPRM. 

Subpart  C — Mooring  and  Towing 
Equipment 

Section  184.300    Ground  Tackle  and 
Mooring  IJnes 

The  proposed  rule  required  tlie  owner 
to  determine  and  provide  ground  tackle 
and  mooring  lines  suitable  for  safe 
anchoring  and  mooring  of  the  vessvl, 
considering  the  vessels'  operations  and 
subject  to  the  approval  of  the  OCML 
Two  comnients  wanted  equipmer;t  sizes 
to  be  specified  in  the  regulations,  or  the 
required  use  of  a  classification  society's 
standard,  to  prevent  inconsistency 
between  OCMIs.  The  size  and  type  of 
anchors  and  lines  or  chains  necessary  to 
safely  anchor  or  moor  a  vessel  depend 
on  many  factors  and  will  vary 
significmtiy.  While  numerous 
guidelines  and  standards,  including  a 
classifici'tion  society's  rules,  are 
available,  no  one  standard  could 
properly  cover  each  possible  situation. 
Therefore,  the  Coast  Guard  is  not 
making  any  change  to  the  rule  proposed 
in  the  NPRM,  other  than  the 
clarification  that  the  owner's  selection 


of  size  and  type  is  subject  to  the 
approval  of  the  OCMI. 

Subpart  D — Navigatioa  Equipment 

One  comment  suggested  that  the 
proposed  rules  should  require  main 
engine  tachometers,  or  other  devices  to 
determine  the  vessel's  speed,  for  dead 
reckoning  navigation.  The  Coast  Guard 
disagrees.  These  methods  would 
provide  a  gross  estimate  at  best,  and  be 
affected  by  sea  state,  ocean  current,  and 
wind,  among  other  factors.  Use  of 
tachometers  would  require  preparation 
of  a  table  comparing  engine  speed  to 
actual  vessel  speed.  No  changes  are 
being  made  to  the  rule  proposed  in  the 
NPRM. 

Section  184.402    Compasses 

The  proposed  rule  required  a 
magnetic  compass  for  each  vessel, 
which  must  be  mounted  at  "the 
operating  station"  when  the  vessel  is 
underway.  Two  comments  stated  that  a 
com(>ass  should  be  mounted  at  each 
operating  station,  while  two  other 
comments  stated  that  only  one  compass 
should  be  required  for  each  vessel.  One 
comment  stated  that  it  was  obvious  that 
the  compass  needed  to  be  mounted  at 
the  operating  station.  The  Coast  Guard 
agrees  that  only  one  compass  per  vessel, 
located  at  the  primary  operating  station, 
is  needed  and  concludes  that  there 
should  be  a  specific  mounting 
requirement  to  prevent  urunounted  boat 
compasses  from  being  used.  Proposed 
§  184.402(c)  has  been  deleted  and  the 
wording  in  §  184.402(a)  clarified  in  this 
SNPRM  to  show  this  intent. 

One  conunent  suggested  that  magnetic 
compass  deviation  cards  should  be 
required.  The  Coast  Guard  agrees  in 
principle,  but  thinks  that  a  deviation 
card  is  more  important  for  large  vessels 
operating  on  extensive  offshore  routes. 
Small  passenger  vessels  carrying  large 
numbers  of  passengers  or  operating  on 
ocean  routes  are  required  to  have  a  radar 
and  electronic  position  fixing  device, 
which  decreases  the  need  for  accurate 
navigation  using  a  deviation  card. 
Operators  finding  themselves  offshore 
with  only  a  magnetic  compass  for 
navigation,  will  be  able  to  proceed 
towards  shore.  Although  the  course  set 
may  not  be  accurate,  it  will  allow  them 
to  get  to  an  area  where  coastal  piloting 
can  be  used.  The  effort  and  expense  for 
a  small  vessel  without  a  gyrocompass  to 
accurately  determine  deviation  is 
substantial,  while  the  increase  in  the 
safety  level  is  small.  For  many  smaller 
vessels,  the  compass  itself,  and  the 
course  that  is  able  to  be  made  good  in 
a  seaway,  may  have  much  greater  error 
than  that  caused  by  failure  to  account 


for  deviation.  No  changes  were  made  to 
the  rule  proposed  in  the  NPRM. 

The  NTSB  urged  that  the  regulations 
be  changed  to  require  gyrocompasses  on 
all  vess^  on  other  than  rivers  routes 
with  overnight  accommodations  for 
more  than  49  passengers.  The  Coast 
Guard  realizes  that  a  compass  is  a 
necessary  navigation  tool  on  vessels 
navigating  out  of  sight  of  land.  However, 
the  Coast  Guard  does  not  agree  that  a 
gyrocompass  is  necessary.  A  review  of 
casualty  data  did  not  show  a  need  for 
the  more  sophisticated  compass.  The 
rule  proposed  in  the  NPRM  has  not  been 
changed. 

Section  184.404    Radars 

In  general  the  comments  were 
favorable  concerning  the  NPRM's 
requirements  for  radar  on  certain 
vessels.  One  comment  stated  all  vessels 
should  have  radar  and  another  comment 
stated  that  all  vessels  carrying  more 
than  49  passengers  should  have  a  radar. 
The  Coast  Guard  concurs  with  these 
comments,  but  cost-benefit 
considerations  do  not  warrant  such  a 
requirement.  One  comment  stated  that 
radars  are  not  necessary  on  laige  river 
vessels,  because  they  run  the  same  route 
all  the  time.  Although  all  river  vessel 
masters  may  be  familiar  with  the  route 
traveled,  the  Coast  Guard  thinks  that 
large  river  vessels  (of  more  than  65  feet 
in  length  with  overnight 
accommodations  for  more  than  49 
passengers,  or  carrying  more  than  150 
passengers)  should  have  a  radar  as  a 
safety  measure  to  navigate  during  poor 
weather  conditions.  The  OCMI  has  the 
authority  to  determine  that  a  radar  is  not 
necessary.  No  change  was  made  to  the 
rule  proposed  in  the  NPRM. 

In  its  comment  letter,  the  NTSB  stated 
that  the  regulations  should  be  changed 
to  require  gyrostabilized  radar  on  all 
vessels  with  overnight  accommodations 
for  more  than  49  passengers,  and  all 
vessels  carrying  more  than  150 
passengers  on  lakes,  bays  and  sounds, 
coastwise,  and  oceans  routes.  As  stated 
in  the  preceding  paragraphs  the  Coast 
Guard  agrees  that  certain  vessels  should 
be  required  to  have  a  radar.  However, 
the  Coast  Guard  has  determined  that  the 
accuracy  provided  by  a  gyrostabilized 
radar  is  not  warranted  on  small 
passenger  vessels. 

The  survival  craft  requirements 
proposed  in  this  SNPRM  for  vessels  on 
rivers  routes  have  been  reduced  from 
those  proposed  in  the  NPRM.  The 
nature  of  harbor  tour  and  dinner  cruise 
vessel  operations  is  such  that  they  can 
be  more  flexible  with  regard  to 
schedules,  routes  taken,  and  weather, 
and  these  vessels  generally  avoid 
operating  under  poor  conditions.  Ferries 


must  generally  operate  on  a  specified 
schedule  and  plotted  route  in  restricted 
waters,  regardless  of  the  weather  or 
visibility.  To  provide  an  acceptable 
level  of  safety,  the  Coast  Guard  has 
determined  it  is  now  necessary  to 
require  radar  on  ferry  vessels  carrying 
more  than  49  passengers  operating  on 
rivers  routes  more  than  a  mile  from 
shore.  This  change  has  been 
incorporated  into  this  SNPRM. 

Four  comments  were  received 
concerning  the  need  for  radar 
performance  standards  that  are  more 
specific,  to  ensure  that  the  radars 
installed  aboard  small  passenger  vessels 
are  effective  navigational  safety  devices. 
One  of  the  comments  provided  some 
minimum  technical  standards.  The  FCC 
noted  that  the  performance  standards 
and  specifications  for  radar  in  47  CFR 
part  80  do  not  apply  to  vessels  under 
500  gross  tons,  which  includes  small 
passenger  vessels.  The  Coast  Guard 
agrees  that  more  specific  standards  are 
necessary,  but  determined  that  the 
application  of  FCC  standards  for  laige 
vessels  to  small  passenger  vessels  would 
be  burdensome.  Specifically  the  Coast 
Guard  reaJjzes  that  the  present 
requirements  in  47  CFR  part  80  do  not 
and  should  not  apply  to  siaal\  passenger 
vessels.  However,  radars  whidi  are 
installed  should  be  FCC  Type  Accepted 
to  insure  certain  minimum  standards 
are  met.  The  Radio  Technical 
Conunission  for  Maritime  Services 
(RTCM)  is  a  non-profit  organization  in 
which  commercial  interests  and 
goverrunent  agencies  cooperate  to  study 
existing  and  proposed  maritime 
telecommunications  systems,  and  often 
develop  recommendations  for  national 
and  international  action.  "The  RTCM  is 
developing  recommended  radar 
specifications  appropriate  for  small 
vessels.  The  Coast  Guard  is  providing 
information  to,  and  working  with,  the 
RTCM  Special  Committee  worldng  on 
these  standards.  When  developed,  the 
Coast  Guard  will  consider  RTCM's 
recommendations  and  evaluate  them  for 
applicability  to  small  passenger  vessels. 

Section  184.408    Fathometers 

The  NPRM  requires  fathometers  on  all 
vessels  over  65  feet  in  length,  unless  the 
OCMI  determines  a  fathometer  is  not 
necessary.  Several  comments  were 
received  disagreeing  with  the  proposed 
regulation.  The  NTSB  supported  the 
proposal  and  uiged  that  fathometers  be 
required  on  all  vessels  except  those  wdth 
rivers  routes.  The  Coast  Guard  has 
determined  that  requiring  fathometers 
on  all  small  passenger  vessels  would  be 
excessive  because  of  their  small  size  and 
routine  operating  area.  While  properly 
used  fathometers  can  prevent  some 
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groundings,  a  review  of  the  available 
casualty  data  shows  a  lack  of  casualties 
in  which  a  fathometer  would  have  made 
a  difference.  Therefore,  this  section  has 
been  deleted  from  the  SNPRM. 

Section  18-i.410    Electronic  Position 
Fixing  Devices 

The  comments  received  concerning 
the  NPRM  requirement  for  electronic 
position  fixing  devices  on  vessels  with 
oceans  routes  were  generally  favorable. 
One  of  the  comments  from  an  operator 
of  vessels  on  lakes,  bays,  and  sounds 
routes  stated  that  electronic  position 
fixing  devices  were  costly,  without 
adding  to  safety.  The  Coast  Guard  agrees 
that  electronic  position  fixing  devices 
are  not  needed  on  lakes,  bays,  and 
sounds  routes,  and  they  were  not 
required  by  the  NPRM.  One  comment 
thought  that  electronic  position  fixing 
devices  should  also  be  required  on 
vessels  with  coastwise  routes.  In  its 
comment  letter,  the  NTSB 
recommended  that  a  requirement  for 
electronic  position  fixing  devices  on  all 
vessels,  other  than  those  on  rivers 
routes,  be  adopted,  in  case  of  emergency 
or  poor  visibility.  Although  the  Coast 
Guard  considers  electronic  position 
fixing  devices  necessary  for  vessels 
operated  offshore,  there  are  other 
position  fixing  means  (radar  and  visual 
lines  of  position  (LOPs),  and  dead 
reckoning  navigation)-for  most  other 
vessels,  including  those  on  coastwise 
routes.  Cost-benefit  concerns  were  also 
considered.  No  change  was  made  to  the 
rule  proposed  in  the  NPRM. 

The  RTCM  commented  that  general 
system  and  equipment  performance 
.standards  should  be  included  for 
electronic  position  fixing  devices,  and  is 
developing  recommended  performance 
standards.  When  their  recommendations 
are  formalized  the  Coast  Guard  will 
evaluate  them  for  applicability  to  small 
passenger  vessels. 

The  Coast  Guard  is  revising  its 
radiobeacon  service  areas  from  two 
LOPs  (for  position  fixing)  to  one  LOP 
(for  homing),  and  has  evaluated  Radio 
Direction  Finders  (RDFs)  as  not 
acceptable  for  use  as  electronic  position 
fixing  devices.  Under  the  revised 
system,  an  RDF  is  not  considered 
capable  of  providing  accurate  fixes. 

Section  184.420    Charts  and  Nautical 
Publications 

The  NPRM  required  charts  and 
several  important  navigation 
publications  aboard  all  vessels,  as 
appropriate  for  the  intended  voyage. 
One  comment  suggested  that  subchapter 
T  should  be  carried  onboard.  The  Coast 
Guard  does  not  consider  this  necessary. 
The  owner  and/or  operator  is 
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responsil  le  for  being  aware  of  Coast 
Guard  sta  ndards  and  requirements, 
whether)  copy  of  the  regulations  is 
aboard  th  3  vessel  or  not.  One  comment 
stated  the  I  the  Navigation  Rules  should 
be  requip  id  to  be  onboard.  In  33  CFR 
88.05,  eai  h  self-propelled  vessel  12 
meters  (3  ).4  feet)  or  longer  is  required 
to  have  a  :opy  of  the  Inland  Navigation 
Rules  onl  oard.  The  Inland  Rules  are 
collocateA  with  the  International  Rules 
in  most  p  jblicatiqns.  Any  local  OCMI 
can  requi  -e  sail  propelled  vessels  to 
have  Nav  gations  Rules  on  board  if 
determin  id  to  be  appropriate.  One 
comment  wanted  the  wording  of  this 
section  tc  reflect  that  vessels  such  as 
ferries,  oi  short  frequent  trips  over  the 
same  rou  e,  do  not  need  charts  and 
publicatii  ins.  On  many  ferries  or  other 
vessels  oi  i  short  frequently  traveled 
routes,  it  Tiay  not  be  necessary  to  have 
charts,  C(  ast  Pilots,  and  other 
publicatii  »ns.  However,  tide  variations 
may  wan  mt  fide  and  tidal  current 
tables.  TI  e  Coast  Guard's  position  is 
that  the  li  ical  OCMI  can  best  make  this 
determin  ition  based  on  local  geography, 
weather  <  onditions,  tidal  range  and 
current,  i  nd  other  factors.  No  changes 
were  mac  e  to  the  rule  proposed  in  the 
NPRM. 

Subpart    : — Radio 
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Subpart  F — Control  and  Internal 
Communication  Systems 

Section  184.602    Internal 
Communication  Systems 

Many  comments  noted  that  the 
requirements  proposed  in  the  NPRM  are 
more  applicable  to  larger  vessels  than  to 
small,  less  complicated  vessels  with 
small  engine  rooms  and  varied  layouts. 
Some  of  the  comments  stated  that  a 
fixed  communication  system  would  not 
be  useful  on  such  small  vessels.  The 
Coast  Guard  has  determined  that  in  the 
event  of  a  loss  of  engine  or  steering 
control  a  means  of  communication 
between  the  pilothouse  and  the  control 
station  is  imperative  for  the  safe 
operation  of  the  vessel.  Sufficient 
leeway  is  given  in  the  regulations  to 
account  for  most  vessel  configurations. 
The  OCMI  can  allow  other  means  of 
communication  under  paragraph  (d). 

Two  comments  thought  that  this 
requirement  should  not  apply  to  twin 
screw  vessels.  The  Coast  Guard  agrees 
and  in  this  SNPRM  has  revised 
paragraph  (a)  accordingly. 

One  comment  wanted  to  know  what 
is  meant  by  a  fixed  2-way  system,  and 
if  hand-held  radios  were  satisfactory.  As 
addressed  in  the  preamble  to  the  NPRM, 
a  fixed  communication  system  means  a 
system  that  is  "hard  wired"  to  the 
vessel.  Examples  would  include  a 
simple  sound  tube  or  a  3-way  talk  back 
system.  Paragraph  (d)  does  allow  direct 
voice  communication,  if  acxeptable  to 
the  OCMI.  In  this  SNPRM,  this  section 
has  been  revised  to  allow  the  OCMI  to 
accept  hand  held  radios. 

Section  184.610    Public  Address 
Systems 

The  NPRM  requires  installed  public 
address  systems  on  vessels  of  more  than 
65  feet  in  length.  On  vessels  with 
overnight  accommodations  or  more  than 
one  passenger  deck,  a  public  address 
system  must  be  operable  from  the 
operating  station.  Public  address 
systems  will  help  the  crew  sound 
alarms,  arouse  passengers  and  distribute 
information,  even  when  separated  from 
passengers.  A  ves.sel  of  not  more  than  65 
feet  in  length  has  the  option  of 
demonstrating  to  the  OCMI  that  a 
battery  powered  bullhorn  may 
satisfactorily  serve  as  the  public  address 
system  while  underway.  A  vessel  of  not 
more  than  65  feet  in  length  carrying  not 
more  than  49  passengers  has  the 
opportunity  under  proposed 
§  184.610(a)  of  the  NPRM  to 
demonstrate  to  the  OCMI  that  it  does 
not  need  a  public  address  system  for 
voice  announcements  to  be  heard  whik- 
the  vessel  is  underway.  Three  commer.tb 
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specifically  stated  they  were  in  flavor  of 
the  requirements  as  written. 

One  comment  stated  that  requiring  a 
wooden  vessel  with  sleeping 
accommodations  on  a  lakes,  bays,  and 
sounds  route  to  have  a  fixed  public 
address  system  would  be  ludicrous.  The 
Coast  Guard  disagrees.  Casualty  data 
show  that  personnel  injury  and  loss  of 
life  during  emergencies  can  be  reduced 
by  use  of  a  public  address  system. 

One  comment  wanted  all  vessels 
carrying  more  than  12  passengers  to  be 
equipped  with  public  address  systems. 
The  Coast  Guard  disagrees.  Effective 
communications  can  be  achieved  on 
many  vessels  without  a  fixed  public 
address  system. 

Four  comments  were  received 
expressing  the  opinion  that  there  should 
be  a  provision  alloviring  OCMIs  to 
determine  the  need  for  public  address 
systems  on  small  passenger  vessels  of 
more  than  65  feet  in  length  or  carrying 
more  than  49  passengers.  The  Coast 
Guard  disagrees  and  thinks  that  the 
proposed  regulations  allow  sufficient 
flexibility  for  different  types  of  vessels 
and  operations  without  leaving  nwm  for 
inconsistent  application  from  zone  to 
zone. 

One  comment  was  concerned  that  this 
regulation  did  not  address  systems 
which  can  selectively  make 
announcements  only  in  specific  spaces, 
and  that  some  OCMIs  might  not  accept 
such  a  system.  A  selective  system  would 
meet  the  regulatory  requirement.  It 
would  be  better  engineered  if  there  were 
a  master  switch  which  would  override 
the  selecting  switches,  so  that 
announcements  could  be  quicJcIy  and 
surely  made  to  all  compartments  during 
an  emergency.  New  installations  should 
have  a  master  switch,  which  will  make 
the  system  more  acceptable  to  the 
OCMI,  but  it  is  not  required.  No  changes 
were  made  to  the  rule  proposed  in  the 
NPRM  as  a  result  of  this  comment. 

One  comment  suggested  that  more 
specific  voltage,  power  and  transformer 
requirements  be  added  for  public 
address  system  construction.  The  Coast 
Guard  disagrees.  Coast  Guard 
regulations  are  performance  oriented, 
not  construction  based.  This  allows  the 
designer  to  construct  an  effective  system 
as  economically  as  possible. 

One  comment  stated  that  a  marine 
loudhailer  should  be  used  in  lieu  of  a 
bullhorn.  The  Coast  Guard  disagrees.  A 
bullhorn,  if  audible  throughout  the 
required  spaces,  would  meet  the 
requirements  of  the  proposed  rule.  No 
changes  were  made  to  the  rule  proposed 
in  the  NPRM. 

One  comment  stated  that  a  public 
address  system  is  not  needed  on  crew 
boats.  The  passengers  are  normally 


professionals  and  a  public  address 
system  normally  exists  for  the  exterior 
of  the  vessel.  The  Coast  Guard  disagrees. 
Passengers,  regardless  of  profession,  are 
not  members  of  the  crew.  Experienced 
onshore  oil  field  workers  may  not  need 
some  of  the  items  required  for  "off  the 
street"  passengers,  but  the  Coast  Guard 
considers  a  pubfic  address  system 
necessary  for  the  safety  of  the 
passengers. 

The  Coast  Guard  has  rewritten  this 
section  for  this  SNPRM  to  make  the 
intended  requirements  more  clear.  One 
change  was  made  to  indicate  that  the 
public  address  system  must  be  audible 
during  normal  operating  conditions. 
Normal  operating  conditions  means  that 
the  vessel  is  underway  with  all  normal 
macdiinery  operating. 

Subpart  G — ^Miscellaneous 

Section  184.704    Marine  Sanitation 
Devices 

This  section  of  the  NPRM  reminds 
small  passenger  vessel  owner/operators 
about  the  requirements  in  33  CFR  part 
159.  that  all  vessels  operating  on  the 
waters  of  the  United  States  and  having 
installed  toilet  facilities  must  have  a 
Marine  Sanitation  Device  (MSD).  Under 
these  regulations,  a  portable  toilet 
which  is  permanently  secured  to  the 
vessel  is  considered  to  be  installed  and 
must  be  able  to  function  as  a  Type  III 
MSD  or  be  connected  to  a  Type  I  or  n 
MSD. 

One  comment  stated  that  this  section 
conflicted  with  §  177.840  of  the  NPRM. 
which  allowed  portable  toilets.  Section 
177.840,  whicJi  has  been  removed  in 
this  SNPRM,  allowed  certain  vessels  to 
permanently  install  portable  toilets. 
Once  instiled,  they  must  meet  the  MSD 
requirements.  No  change  has  been  made 
to  the  rule  proposed  in  the  NPRM. 

Section  184.710   First  Aid  Kits 

The  NPRM  required  a  Coast  Guard 
approved  First  Aid  Kit,  or  a  kit  with 
equivalent  contents,  to  be  carried  on  all 
vessels.  One  comment  supported  the 
NPRM. 

One  comment  wanted  to  know  if  this 
requirement  applied  to  existing  vessels. 
A  section  in  the  introductory  portion  of 
this  preamble  spiecnfically  discusses  the 
applicabiUty  of  proposed  rules  to 
existing  vessels.  Each  part  of  proposed 
subchapters  T  and  K  fa«gins  with  a 
section  concerning  applicability.  Unless 
the  applicability  section  exempts 
existing  vessels  or  allows  a  time  interval 
before  compliance  is  mandatory,  the 
regulation  applies  to  all  vessels  covered 
by  the  section  as  soon  as  it  is  effective. 
In  the  absence  of  specific  exemptions  or 
delays  for  existing  vessels,  each 


regulation  applies  to  all  vessels  as  soon 
as  it  is  effective.  In  this  (»se,  under 
§  184.115(c)  an  existing  vessel  need  not 
have  a  first-aid  kit  until  one  year  after 
the  regulations  become  effective. 

Another  comment  wanted  specific 
equipment  to  be  listed  for  vessels  of  not 
more  than  65  feet  in  length,  including 
special  items  for  fishing  and  dive  boats, 
liie  Coast  Guard  agrees  that  it  would  be 
prudent  for  a  small  passenger  vessel  to 
carry  any  equipment  considered 
necessary  for  important  emergencies 
which  will  frequently  occur,  but  does 
not  concur  that  a  special  First  Aid  Kit 
should  be  required  for  each  vessel  type. 
The  Coast  Guard's  intent  is  that 
standard  emergency  first-aid  equipment 
be  on  hand  to  treat  minor  injuries  which 
will  routinely  occui  aboard  most 
vessels.  No  dianges  were  made  to  the 
regulations  proposed  in  the  NPRM. 

Section  184.720    Emergency  Equipment 

The  NPRM  required  vessels  with 
overnight  accommodations  for  more 
than  49  passengers  to  carry  the 
emergency  equipment  required  by 
subchapter  H.  The  vessels  to  which  this 
section  would  have  applied  are  above 
the  proposed  breakpoint  requiring 
compliance  with  new  subchapter  K. 
Many  of  these  vessels  will  also  be  above 
the  proposed  breakpoints  which  would 
require  them  to  comply  with  subchapter 
H.  The  Coast  Guard  does  not  consider 
the  amount  and  level  of  emergency 
equipment  required  by  subchapter  H 
necessary  on  the  few  vessels  which 
would  have  been  required  to  have  the 
equipment  by  the  NPRM,  but  which  will 
be  below  the  proposed  breakpoint  for 
compliance  with  subchapter  H. 
Therefore,  this  section  is  deleted  in  this 
SNPRM. 

Part  185— Operations 

Subpart  B — Marine  Casualties  and 
Voyage  Records 

Section  165.202    Notice  of  casualty 

One  comment  correctly  pointed  out 
an  error  on  page  4415  of  the  NPRM 
preamble,  stating  that  an  injury 
resulting  in  incapacitation  for  more  than 
72  hours  must  be  reported.  This 
provision  was  changed  in  a  separate 
rulemaking  published  in  the  Federal 
Register  (53  FR  47077)  on  November  21. 
1988.  A  report  is  now  required  for  an 
injury  which  requires  professional 
medical  treatment  beyond  first-aid  or,  in 
the  case  of  a  person  engaged  or 
employed  on  board  a  vessel  in 
commercial  service,  for  an  injury  which 
renders  the  individual  unfit  to  perform 
routine  vessel  duties.  This  requirement, 
presently  contained  in  46  CFR  4.05-1, 
was  correctly  stated  in  $  185.202(e)  in 


the  NPRM  and  has  been  retained  in  this 
SNPRM. 

One  comment  stated  that  the  injury 
reporting  criterion  in  §  185.202(e)  in  the 
NPRM  is  vague  and  will  lead  to  reports 
of  casualties  that  are  not  significant  and 
will  place  an  administrative  burden  on 
the  Coast  Guard  and  industry.  The  Coast 
Guard  recognizes  the  concerns  regarding 
the  revised  reportable  injury  criterion, 
which  is  presently  contained  in  46  CFR 
4.05-1.  Alternative  wording  is  being 
considered  for  a  future  revision  to  46 
CFR  part  4. 

One  comment  suggested  the  addition 
of  collisions  as  a  reportable  casualty 
even  when  any  resultant  damage  is 
valued  at  less  than  525,000.  The  Coast 
Guard  disagrees.  The  Coast  Guard's 
marine  casualty  reporting  criteria  were 
amended  in  the  early  1980s  after 
lengthy  study  and  public  comment, 
with  the  lower  limit  for  property 
damage  increasing  from  $1,500  to 
$25,000.  Some  of  the  reasons  for  doing 
so  were  to  narrow  the  Coast  Guard's 
focus  on  more  significant  accidents  as  a 
means  of  measuring  safety  trends,  to 
reflect  the  increased  cost  of  marine 
repairs,  and  to  reduce  the  paperwork 
burden  on  the  reporting  public.  In  view 
of  these  factors,  reverting  back  to  a 
lower  damage  limit  for  any  or  all  classes 
of  vessel  casualties  would  serve  little 
purpose  and  could  not  be  justified. 
Existing  criteria  requires  a  report  of  any 
incidents  which  affect  seaworthiness  of 
a  vessel.  Many  collisions,  even  where 
resuhing  damages  less  than  $25,000, 
would  still  need  to  be  reported. 

Section  185.204    Substance  of  Marine 
Casualty  Notice 

One  comment  stated  that  the  name  of 
the  person  in  charge  of  the  vessel 
involved  in  a  casualty  should  be 
included  in  §  185.204.  The  Coast  Guard 
has  concluded  that  the  provisions  of 
§  185.206,  which  require  the  timely 
submission  of  a  written  report  on  form 
CG-2692,  are  sufficient  for  identifying 
the  operator  of  a  vessel  involved  in  a 
casualty. 

Section  J  85. 207    Alcohol  or  Drug  Use 
by  Individuals  Directly  Involved  in 
Casualties 

This  section  has  been  renumbered  as 
§  185.210  in  this  SNPRM  and  contains 
requirements  for  determining  and 
documenting  alcohol  or  drug  use  by 
individuals  involved  in  a  casualty  ' 
requiring  reporting  under  §  185.202.  The 
requirements  of  this  section  are 
identical  to  those  in  46  CFR  4.05-12  and 
are  repeated  for  the  sake  of  convenience. 

One  comment  stated  the  section 
should  be  revised  to  reflect  changes  in 
the  final  rules  concerning  drugs  which 
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pi  iblished  in  the  Federal  Register  of 
November  1988  (53  FR  47044).  While 
rule  did  not  change  46  CFR 
,  there  were  new  requirements 
mandatory  chemical  testing 
follow  ng  serious  incidents  involving 
in  commercial  service.  Due  to 
ngth  and  complexity,  the  specific 
requir*ments  for  such  testing  are  not 
repeat  id  in  the  proposed  small 

ser  ger  vessel  subchapters.  However, 
SlJlFRM  does  contain  a  new 
12  (K-§  122.212)  to  remind 
employers  of  their  obligations 

new  requirements  in  46  CFR, 
subpart  4.06. 


1 85.208    Damage  to  Pressure 
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One  comment  stated  that  this  section, 
ch  requires  the  reporting  of  damage 
rs  or  unfired  pressure  vessels, 
necessary.  The  Coast  Guard 
.  This  section  is  included  to 
that  the  Coast  Guard  becomes 
Df  failures  of  pressure  vessels  and 
which  did  not  result  in  a  serious 
casualty  to  report  under 
02.  Reports  imder  this  section 
be  in  writing.  This  section  was 
ncorp|orated  into  the  NPRM  from 
of  subchapter  H.  The 
riment  to  report  pressure  vessel  or 
ailure  which  renders  further  use 
mit  unsafe  is  applicable  to  all 
and  has  been  retained  in  the 
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Sectio  J  185.220    Records 

Twq  comments  stated  that  an  owner 
not  be  required  to  keep  the 
under  this  section.  The  Coast 
disagrees.  This  section  is  adopted 
firom  existing  §4.05-^  and  is 
repeated  in  Part  185  for  convenience. 
S€  :tion  does  not  require  that  any 
r  formation  be  recorded,  but  only 
owner  or  a  representative  retain 
retords  or  information  which  is 
ly  recorded  or  maintained  by  the 
"it  is  involved  in  a  casualty,  so 
records  or  information  might 
in  any  investigation. 
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185.240    Reports  When  State  of 


Sectio  7 
War  E  iists 

Seel  on  185.240  in  the  NPRM. 
adopted  verbatim  fi-om  §4.05-25, 
requires  that  special  care  be  taken  when 
comm  inicating  information  about 
casual  ies  in  time  of  war.  One  comment 
recom  nended  this  section  be  deleted. 
The  C  last  Guard  agrees  and  has  not 
incluced  the  section  on  reports  during 
a  stataof  war  in  this  SNPRM.  The 
sectioA  would  need  to  be  expanded 
durinj  actual  time  of  war.  Since  existing 
§  4.05-  25  provides  a  sufficient  base  for 
promi  Igating  any  new  regulations  on 
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the  topic  and  it  is  also  applicable  to 
small  passenger  vessels,  the  section  can 
be  deleted  from  Part  185  without 
detrimentally  affecting  the  goal  of  a  self- 
contained  subchapter. 

Subpart  C — Miscellaneous  Operating  , 
Requirements 

Section  185.304    Navigation  Underway 

This  section  was  adopted  from  33 
CFR  164.11  as  a  result  of  a  NTSB 
recommendation.  The  section  mandates 
safety  procedures  which  most  masters 
routinely  perform  and  which  are 
considered  to  be  prudent  seamanship. 

Three  comments  objected  to  the    ' 
section,  stating  that  the  Coast  Guard  has 
sufficient  authority  to  address  crew 
performance  by  taking  penalty  action  or 
initiating  Suspension  and  Revocation 
Proceedings  in  the  event  of  a  casualty. 
They  believed  it  could  be  implied  that 
a  person  might  not  be  responsible  if  a 
casualty  occurred  as  a  result  of  a 
navigational  error  other  than  one  of  the 
listed  requirements.  The  Coast  Guard 
disagrees.  The  preamble  in  the  NPRM 
does  state  that  the  section  contains 
requirements  "designed  to  ensure  the 
safe  navigation  of  a  vessel."  However, 
compliance  with  the  requirements  of 
this  new  section,  as  with  all  regulations, 
does  not  guarantee  the  safe  navigation  of 
a  vessel.  The  proposed  section  will  help 
ensure  that  masters  are  aware  of  many 
of  their  critical  responsibilities. 
Proposed  §§  185.100  and  185.370,  as 
well  as  existing  §§  15.401  and  15.405  of 
the  manning  requirements  in  46  CFR. 
also  contain  general  requirements 
concerning  the  safe  navigation  of  a 
vessel  as  well  as  other  prudent  practices 
which  are  not  specifically  listed  in  this 
section. 

One  comment  stated  that  the  section 
was  copied  from  33  CFR  164.11  without 
regard  to  its  appropriateness  to  small 
passenger  vessels.  The  Coast  Guard 
disagrees.  Several  changes  were  made  to 
the  requirements  of  33  CFR  164.11  to 
makathem  relevant  to  small  passenger 
vessels.  The  applicability  of  this  section 
to  small  passenger  vessels  also  varies. 
This  is  reflected  by  provisions  such  as 
the  one  in  paragraph  (a)(2),  which  states 
that  the  person  navigating  the  vessel 
needs  to  know  certain  items,  such  as 
gyrocompass  error,  only  "when 
necessary"  for  the  vessel  on  its  present 
voyage. 

One  comment  stated  that  applicants 
for  a  license  as  master  or  mate  of  a 
vessel  of  100  or  less  gross  tons  were  not 
required  to  be  able  to  determine  the 
state  of  the  tide  for  any  given  location 
or  time,  as  required  by  paragraph  (a)(2). 
The  Coast  Guard  disagrees.  The  state  of 
the  tide  includes  whether  it  is  falling  or 


rising,  how  low  or  high  it  is  going  to  get, 
and  the  resulting  tidal  currents  which 
will  occur.  For  these  licenses  an 
applicant  is  tested  on  the  ability  to 
determine,  for  all  reference  and 
subordinate  stations:  (1)  the  time  and 
height  of  tide  at  high  and  low  water:  and 
(2)  the  times  and  velocities.of  the 
resulting  minimum  and  maximum 
currents. 

One  comment  questioned  the  need  to 
know  magnetic  compass  deviation  and 
how  to  use  it,  as  required  by  paragraphs 
(a)(2)(i)  and  (b)(5),  if  a  current  deviation 
card  was  not  required  to  be  aboard. 
Deviation  cards  are  discussed  under 
§  184.402.  Some  vessels  do  have 
deviation  cards,  although  they  are  not 
required.  It  is  important  for  all  persons 
directing  the  movement  of  a  vessel  to 
understand  how  a  magnetic  compass 
works,  what  errors  or  inaccuracies  it  is 
subject  to,  and  how  to  use  one  as  well 
as  possible.  These  requirements  have 
been  changed  to  show  that  they  would 
not  apply  if  the  vessel  does  not  possess 
the  necessary  equipment. 

Section  185.306    Passengers  Excluded 
From  Operating  Station 

Numerous  comments  specifically 
objected  to  the  provisions  of  this  section 
in  the  NPRM  which  prohibits 
passengers  from  entering  the  operating 
station,  i.e.,  pilothouse,  of  a  vessel 
carrying  more  than  150  passengers  or 
with  overnight  accommodations  for 
more  than  49  passengers.  Many 
comments  recommended  that 
passengers  be  prohibited  in  the 
pilothouse  only  in  hazardous  situations. 
Three  comments  recommended  that 
passengers  be  excluded  from  the 
operating  station  on  any  vessel 
regardless  of  the  number  of  passengers 
carried. 

Proposed  §  185.306  was  adopted  from 
§  78.10-1  of  subchapter  H,  and  was 
included  in  the  NPRM  upon  the  specific 
recommendation  of  the  NTSB  (M-86- 
68)  following  a  collision  between  the 
passenger  vessel  MISSISSIPPI  QUEEN 
and  the  towboat  CRIMSON  GLORY. 
When  this  casualty  occurred  a  passenger 
was  in  the  pilothouse  of  the 
MISSISSIPPI  QUEEN.  Although  there  is 
no  specific  evidence  that  the  passenger's 
presence  contributed  to  the  casualty,  it 
was  a  potential  distraction  to  the 
navigating  crew  and  a  violation  of 
§  78.10-1.  NTSB  recommended  that, 
where  practical,  passengers  also  be 
prohibited  from  the  pilothouse  of  small 
passenger  vessels  while  underway  to 
minimize  distractions. 

The  Coast  Guard  agrees  that  the 
navigating  crew  could  also  be  distracted 
by  passengers  in  the  pilothouse  of  a 
small  passenger  vessel.  On  numerous 


small  passenger  vessels  there  is  no 
physical  separation  between  the 
operating  station  where  the  vessel's 
controls  are  located  and  where 
passengers  stand  or  sit.  In 'such  cases, 
casualty  history  shows  that  masters 
have  successfully  used  their  skills  and 
authority  to  minimize  distractions 
which  may  result  in  unsafe  navigation. 

As  testined  to  by  nimierous  small 
passenger  vessel  owners,  an  important 
part  of  a  cruise  for  many  passengers  is 
a  visit  to  the  pilothouse  while 
underway.  Consequently,  many  owners 
allow  passengers  in  the  pilothouse 
while  underway,  under  controlled 
circumstances.  Also,  there  is  little 
evidence  to  support  a  complete  ban  of 
passengers  in  pilothouses  which  are 
separated  from  passenger 
accommodations. 

In  consideration  of  the  above,  the 
Coast  Guard  is  proposing  in  this  SNPRM 
to  remove  §  185.306  &t)m  subchapter  T, 
but  to  leave  a  revised  section  in 
subchapter  K  (K  §  122.306).  This  section 
would  prohibit  passengers  in  the 
operating  station  in  certain 
circumstances  where  the  Coast  Guard 
considers  it  vital  that  the  navigating 
crew  is  not  distracted  to  any  extent.  An 
additional  paragraph  has  been  added  to 
the  revised  section  to  allow  persons 
such  as  marine  inspectors  and  Sea 
Scouts  to  be  in  the  operating  station 
when  specifically  allowed  by  the 
master. 

Section  185.352    Ventilation  of 
Gasoline  Machinery  Spaces 

One  comment  stated  that  vessel 
movement  and/or  operation  of 
machinery  should  cause  enough  air  flow 
while  machinery  was  operating  that  the 
requirement  in  paragraph  (2),  to  have 
the  exhaust  fan  run  continuously,  was 
not  necessary.  The  comment  further 
noted  that  the  vapor  detector  would 
provide  warning  of  problems.  The  Coast 
Guard  agrees  that  this  requirement  is 
not  necessary  and  has  removed  it  in  this 
SNPRM. 

Section  185.356    Carriage  of  Hazardous 
Materials 

The  proposed  rule  states  that  a  vessel 
must  not  be  used  to  transport  a 
hazardous  material  listed  in  49  CFR 
172.101  in  commerce  unless  that 
material  is  handled  and  transported  in 
accordance  with  49  CFR  parts  171 
through  176  which  contain  the  package 
hazardous  materials  regulations. 

One  comment  said  that  the  carriage  of 
a  hazardous  material  listed  in  49  CFR 
172.101  should  be  permitted  only  if  the 
material  is  packaged  on  a  vehicle  or  rail 
car  in  accordance  with  49  CFR  part  171 
to  174  and  49  CFR  part  177.  In  addition. 


the  comment  said  that  no  hazardous 
material  should  be  permitted  to  be 
transported  by  a  vessel  without 
appropriate  personnel  accompanying 
the  shipment,  and  no  passengers  should 
be  permitted  on  board. 

"The  Coast  Guard  disagrees  with  these 
comments.  The  Hazardous  Materials 
Regulations,  49  CFR  171-179.  already 
contain  specific  requirements 
concerning  which  hazardous  materials 
may  or  may  not  be  carried  on  vessels 
carrying  passengers  as  well  as  specific 
requirements  which  apply  to  the 
packaging,  handling,  and  stowage  of 
hazardous  materials.  The  text  of 
§  185.356  is  merely  a  restatement  of  the 
applicability  of  the  hazardous  materials 
regulations  to  vessels  regulated  under 
subchapter  T  and  does  not  alter  these 
regulations  or  their  applicability.  In 
order  to  be  more  precise  and  consistent 
with  similar  language  in  other 
subchapters,  the  Coast  Guard  is 
changing  the  reference  in  §  185.356  in 
this  SNPRM  to  49  CFR  part  171  through 
part  179  since  requirements  in  parts 
177, 178  and  179  also  may  be 
applicable. 

Subpart  D— Crew  Requirements 

Section  185.420    Crew  Training 

This  proposed  section  would  require 
that  upon  first  being  employed  and  at 
least  once  every  two  months,  each  crew 
member  on  any  small  passenger  vessel 
be  instructed  about  the  individual 
duties  that  the  crew  member  is  expected 
to  perform  in  an  emergency.  This 
section  was  developed  because  of 
casualties  which  may  have  been  less 
severe  had  crew  members  been  better 
prepared  for  an  emergency.  Two 
comments  specifically  supported  the 
proposed  requirement.  Two  comments 
stated  that  there  should  be  a 
requirement  for  refresher  first-aid  and 
Cardiopulmonary  Resuscitation  (CPR) 
courses.  First-aid  and  CPR  training  is 
now  required  by  46  CFR  part  10.  All 
licensed  officers  are  expected  to  know 
basic  first-aid.  CPR  reh«sher  courses 
were  previously  discussed  in  the 
Federal  Register  of  4  January  1989  (54 
FR  132),  which  contained  the  final  rules 
entitled  Licensing  of  Maritime 
Personnel. 

Subpart  E — Preparations  for 
Emei^encies 

Section  185.502    Crew/Passenger  List 
and  Voyage  Plan 

This  proposed  section  in  the  NPRM 
would  require  recording  the  names  of 
all  passengers  and  crew  on  vessels  on 
oceans,  coastwise,  and  Great  Lakes 
voyages,  vessels  with  overnight 
accommodations  making  overnight 
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voyages,  and  vessels  on  foreign  voyages. 
The  requirement  is  based  on  46  U.S.C. 
3502  as  well  as  recommendations 
resulting  fexim  both  NTSB  and  Coast 
Guard  casualty  investigations,  and  is 
discussed  in  the  preamble  for  the 
NPRM.  The  law  is  presently  in  effect 
although  implementing  regulations  have 
notvet  been  developed. 

Tne  Coast  Guard  received  numerous 
comments  opposing  all  or  part  of  the 
requirement  proposed  in  the  NPRM. 
Some  comments  stated  that  casualty 
data  does  not  justify  the  time  or 
expense.  Other  comments  reported  the 
difHculty  in  recording  names  during 
short  turn  around  periods  and  that 
requesting  names  would  annoy  and 
frighten  passengers.  Several  comments 
wanted  spedGc  exceptions  from  the 
requirement  for  certain  type  vessels 
while  many  stated  that  vessels  on  the 
Great  Lakes  should  not  have  to  maintain 
the  required  list,  as  it  is  not  reouired  by 
law  for  most  Great  Lakes  vessels. 

The  Coast  Guard  estimates  that  this 
proposed  rule  imposes  a  significant  cost 
of  over  $1  million  aimually.  However,  it 
implements  existing  law.  and  as 
detailed  in  the  NPRM  preamble,  several 
casualties  have  occiured  in  which  the 
information  required  by  the  proposed 
section  would  have  greatly  assisted  the 
ensuing  search  cases.  All  the  casualties 
suggesting  the  need  for  a  list  Involved 
vessels  carrying  passengers  on  fishing 
trips  on  oceans  or  coastwise  routes.  In 
an  effort  to  reduce  this  cost  to  the 
Industry,  and  stay  strictly  within  the 
statutory  requirements  of  46  U.S.C. 
3502,  the  Coast  Guard  has  revised  the 
SNPRM  by  deleting  the  passenger  list 
requirement  for  vessels  on  overnight 
voyages  not  involving  oceans  or 
coastwise  routes. 

Further,  the  Coast  Guard  agrees  that 
the  casualty  record  and  the  type  of 
operaticms  of  most  vessels  on  the  Great 
Lakes  do  not  justify  the  cost  of 
maintaining  crew  and  passenger  lists. 
Therefore,  §185.502  has  been  revised  in 
this  SNPRM  by  deleting  the  general 
requirement  for  passenger  lists  for  most 
vessels  on  Great  Lakes  voyages,  unless 
specifically  mandated  by  46  U.S.C 
3502.  As  proposed,  most  vessels  on 
Great  Lakes  voyages  would  only  need  to 
maintain  a  passenger  count  in 
accordance  with  §  185.504.  Owners  of 
vessels  operating  on  coastwise  and 
ocean  routes  would  still  be  required  to 
maintain  a  list  as  required  by  46  U.S.C 
3502. 

Some  comments  questioned  the  need 
for  keeping  a  list  of  persons  who  embark 
and  disembark  from  the  applicable 
vessels.  Tliis  provision  of  the  regulation 
caimot  be  changed  because  it  only 
reiterates  the  law  which  states  "The 
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owner  '  *  •  shall  keep  a  correct  list  of 
passen  ;ers  received  and  delivered  bom 
day  to  lay*  *  •". 

Som  >  comments  were  concerned  that 
passen  ;ers  might  consider  a 
require  ment  for  recording  their  name  as 
an  invi  sion  of  privacy  and  might  give 
false  n.  imes.  The  Coast  Guard  disagrees. 
Passen  jer  manifests  are  routinely 
mainta  ned  by  the  airline  ind  jstry 
withoi  t  significant  problems. 

The  jrimary  intent  of  the  crew  and 
passen  >er  list  requirement  is  to  provide 
a  list  o  persons  aboard  a  vessel  for 
emerg<  ncy  use  by  search  and  rescue 
person  nel.  Therefore,  paragraph  (b)  of 
§  185.!  02  would  require  that  the  list  be 
deposi  ed  ashore  before  the  vessel 
depart:  i  its  berth  to  begin  a  voyage.  Two 
commi  nts  were  concerned  that  this 
requin  ment  would  significantly 
interrupt  schedules.  The  Coast  Guard 
acknowledges  that  the  requirement 
would  impose  a  burden  on  operators  but 
believes  the  burden  will  be  reduced  as 
resoun  »ful  operators  develop  systems 
to  reco  'd  names. 

The  ist  may  be  hand-carried  ashore 
or  tran  smitted  by  radio  or  other 
electrc  nic  means.  It  may  be  deposited 
ashore  in  a  well-marked  lock  box  at  the 
vessel' s  departure  berth,  at  an  oHice 
readil]  identifiable  with  the  vessel,  at  a 
nearbj  port  captain's  office,  or  at 
anotbe  r  location  of  which  the  owner 
notifie  i  the  OCMI.  An  operator  could 
hand  c  eliver  an  initial  list  ashore  and 
call  in  by  radio  any  last  minute  walk-on 
passengers. 

Oneicomment  recommended  that  the 
requiri  <d  list  be  attached  in  a  watertight 
case  tc  the  vessel's  EPIRB  for  use  in  an 
emerg(  ncy.  The  Coast  Guard  disagrees 
with  t  lis  proposal  because  the  vessel's 
EPIRB  may  not  be  recoverable,  making 
any  atl  ached  list  useless. 

Furtper,  the  Coast  Guard  believes  that 
the  infcrmation  required  by  this 
proposed  regulation  might  be  satisfied 
by  a  count  rather  than  a  list  that 
includes  the  names  of  the  passengers. 
Any  additional  safety  benefits  from 
collecting  names  may  be  very  small  as 
compared  with  the  cost  of  preparing  a 
passerlger  manifest.  At  this  juncture. 
howe\|er,  the  Coast  Guard  has  not  been 
able  td  structure  the  rule  so  as  to  satisfy 
its  inttrpretation  of  legal  requirements 
in  a  wky  that  would  limit  the 
infom  ation  requirements  to  a  count  of 
passer  gers  as  opposed  to  a  manifest 

Part  graph  (b)  of  §  185.502  has  been 
revise|l  in  this  SNPRM  by  adding  a  new 
requirement  that  the  master  of  a  vessel 
requir  k1  to  make  a  crew  and  passenger 
list  ali  0  complete  a  voyage  plan  to  tw 
depos  ted  ashore  with  the  list.  The 
voyag(  I  plan  requirement  is  based  on 
NTSB  recommendation  M-40-16, 
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issued  after  the  sinking  of  the  inspected 
vessel  COUGAR  off  the  coast  of  (>egon 
on  September  16, 1988.  This  casualty 
resulted  in  the  deaths  of  four  persons. 
If  the  master  of  the  COUGAR  had  filed 
a  voyage  plan,  the  deaths  might  have 
been  prevented  and  the  costs  of  the 
extensive  search  and  rescue  effort 
greatly  reduced.  There  have  been  other 
similar  cases  in  the  past.  The  Coast 
Guard  concurs  with  the  need  for  voyage 
plans.  Since  all  prudent  masters 
presently  file  a  voyage  plan,  the 
additional  cost  imposed  by  this  new 
requirement  is  insignificant 

Section  185.504    Passenger  Count 

This  section  requires  that  the  master 
of  a  vessel  must  keep  a  correct  count  of 
all  passengers  received  and  delivered  if 
not  required  to  make  a  crew  and 
pas.senger  list  under  §  185.502.  One 
comment  stated  that  the  proposal  does 
not  consider  vessels  on  short  voyages 
where  the  passenger  count  is  done  by 
the  ticket  oHlce.  not  the  master.  As 
written  in  the  NPRM,  §  185.504  repeats 
almost  verbatim  the  statutory 
requirements  of 

The  corresponding  control  numbers 
are  displayed  in  proposed  §§  114.900 
and  175.900  of  this  SNPRM.46  U.S.C 
3502(b).  Therefore,  the  provisions  of  the 
requirement  cannot  be  made  less 
stringent  regardless  of  voyage  length. 
The  regulation  and  the  law  states  that 
the  master  shall  keep  the  count  of 
passengers  since  the  master  is  primarily 
responsible  for  the  safety  of  the  vessel 
and  its  passengers.  However,  the  count 
may  be  taken  by  other  persons  and 
maintained  in  a  written  record  on  shore 
providing  the  master  ensures  the  count 
is  made  and  recorded.  The  count  may  be 
made  by  ticket  sales,  a  turnstile, 
physical  count,  or  other  acceptable 
means. 

One  comment  implied  that  a  count  is 
usually  not  needed  because  boats  are 
rarely  filled  to  capacity.  The  Coast 
Guard  disagrees.  The  passenger  coimt  is 
valuable  information  in  seardi  and 
rescue  cases  as  well  as  in  determining 
whether  the  number  of  passengers 
exceeds  the  number  allowed  by  a 
vessel's  COL 

One  comment  stated  that  requiring  a 
passenger  count  is  appropriate  and  is 
what  the  law  intends.  Another  comment 
stated  that  a  written  record  of  the  count 
should  be  maintained  on  shore  prior  to 
getting  underway.  The  Coast  Guard 
believes  that  it  is  a  prudent  practice  for 
masters  to  leave  behind  voyage  plans 
which  include  the  number  of  passengers' 
aboard.  In  Cact.  the  count  would  be  of 
little  use  to  emergency  rescue  persoimel 
unless  it  was  left  ashore  when  the  vessel 
departed.  Therefore,  this  section  would 


require  that  the  count  be  left  ashore 
before  the  vessel  departs.  Any  of  the 
means  acceptable  for  leaving  behind  a 
passenger  list,  as  discussed  under 
§  185.502,  would  be  acceptable  for 
leaving  behind  a  passenger  count. 

Section  185.506    Passenger  Safety 
Orientation 

This  section  in  the  NPRM  requires 
that  an  audible  announcement  must  be 
made  to  the  passengers  about  safety 
procedures  and  equipment  aboard  the 
vessel  before  getting  underway.  In 
response  to  recommendations  following 
several  casualties  where  passengers 
were  provided  with  little  or  no 
information  regarding  emergency 
procedures  or  equipment,  the  proposed 
requirement  expands  the  present 
requirement  for  a  safety  orientation  in 
§  185.25-1.  The  oreamble  in  the  NPRM 
provides  detailed  background  on  the 
proposal. 

Three  comments  supported  the 
proposed  requirement  as  written.  Many 
comments  were  also  received  opposing 
any  audible  announcement  requirement 
or  requesting  specific  changes  to  the 
requirement.  Two  comments  stated  that 
announcements  should  be  allowed  to  be 
made  after  a  vessel  has  gotten  underway 
as  is  done  on  aircraft.  The  Coast  Guard 
disagrees  with  this  proposal.  One  of  the 
most  hazardous  portions  of  a  voyage  for 
some  vessels  may  be  as  the  vessel  first 
gets  underway  and  enters  a  busy 
waterway.  Due  to  other  distractions, 
including  engine  noise,  it  may  also  be 
more  difficuh  to  get  the  full  attention  of 
passengers  after  getting  underway.  By 
way  of  comparison,  safety  briefings  are 
required  to  be  given  on  passenger 
carrying  airplanes  before  each  takeoff,  in 
accordance  with  14  CFR  121.571  and 
121.573. 

One  comment  questioned  the  need  to 
tell  passengers  how  to  don  lifejackets. 
The  Coast  Guard  disagrees.  In  an 
emergency  situation  many  people  panic. 
The  situation  may  be  intensified  for 
passengers  unfamiliar  with  lifejackets 
which  they  may  have  to  don  rapidly. 
Lifejackets  have  different  means  of 
fastening.  The  regulation  requires  a 
demonstration  of  the  proper  donning  of 
a  lifejacket  only  for  a  vessel  on  an  ocean 
or  coastwise  voyage.  Although 
demonstrations  on  other  vessels  are 
encouraged,  announcements  may  be 
limited  to  simple  verbal  instructions  on 
donning  a  lifejacket  with  reference  to 
the  lifejacket  placard  which  would  be 
required  by  proposed  §  185.516. 

Paragraph  (a)(6)  of  the  NPRM  required 
that  the  safiety  orientation  include  an 
announcement  that  passengers  would  be 
required  to  don  lifejackets  in  hazardous 
situations,  but  may  also  don  jackets 
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wherevT  they  desire.  One  comment 
requested  that  paragraph  (a)(6)  be 
revised  so  that  unruly  passengers  do  not 
abuse  lifejackets.  The  Coast  Guard 
agrees  that  some  unruly  passengers  may 
playfully  don  lifejackets  and  possibly 
damage  them.  The  provisions  allowing 
passengers  to  don  lifejackets  whenever 
they  desire  was  included  because  of 
complaints  that  some  masters  have 
prohibited  passengers  from  wearing 
jackets.  To  address  the  comment,  the 
Coast  Guard  is  proposing  in  this  SNPRM 
to  delete  the  requirement  for  an 
announcement  about  the  voluntary 
donning  of  lifejackets,  but  to  revise 
proposed  §  185.508  to  require  that  a 
passenger  desiring  to  wear  a  lifejacket 
must  be  allowed  to  do  so.  Existing  civil 
law  concerning  destruction  of  property 
may  be  used  to  control  abuse  of 
lifejackets. 

Five  comments  stated  that  passengers 
will  either  ignore  announcements  or 
forget  information  passed  in 
announcements  that  are  too  detailed. 
The  Coast  Guard  acknowledges  that  a 
certain  percentage  of  passengers  will  not 
pay  attention  to  or  or  will  not  be  able 
to  retain  the  information  passed  during 
a  safety  announcement.  However,  verbal 
announcements  will  better  assure  that 
most  passengers  are  aware  of  basic 
emergency  procedures  and  will  know 
where  to  find  posted  placards  which 
will  help  to  remind  passengers  of  safety 
concerns  during  a  voyage. 

Several  comments  expressed  concerns 
that  the  proposed  requirement  does  not 
recognize  differences  between  types  of 
vessels  or  different  routes,  and  stated, 
among  other  things:  Ferry  and  crew  boat 
passengers  are  usually  repeat  customers: 
ferries  often  have  short  turn  around 
times  which  makes  it  difficult  to  make 
an  announcement;  and  on  car  ferries 
many  people  sit  with  car  eneines 
running  and  windows  rolled  up  for 
heating  or  air-conditioning  purposes. 

Although  some  vessels  such  as  ferries 
and  crew  boats  may  primarily  carry 
repeat  passengers,  on  most  voyages 
there  will  be  some  passengers 
unfamiliar  with  the  vessel's  applicable 
emergency  procedures  or  safety 
equipment.  As  on  aircraft,  it  is  therefore 
important  that  a  safety  orientation  be 
conducted  prior  to  each  voyage.  The 
Coast  Guard  recognizes  that  there  is  a 
difference  in  the  type  of  information 
which  needs  to  be  presented  on 
individual  vessels.  Paragraph  (a)  of 
§  185.506  states  that  passengers  shall  be 
informed  of  the  listed  information 
"when  applicable." 

The  Co^t  Guard  realizes  that 
adequately  broadcasting  just  the  listed 
applicable  information  on  some  vessels, 
such  as  fierries  on  short- voyages  with 


rapid  turn  around  times,  may  be 
difficult.  Even  with  vehicle  motors 
turned  off  as  required  by  existing 
§  185.20-20(b)  and  proposed 
§  185.340(b),  occupants  of  vehicles  may 
still  have  difficulty  hearing  verbal 
announcements  due  to  vessel  noises, 
rolled  up  windows,  or  echoing.  To 
address  these  concerns  the  Coast  Guard 
is  proposing  alternative  safety 
announcements  for  vessels  on  inland 
routes  where  history  shows  a  reduced 
risk  of  a  casualty  occurring.  However, 
the  need  remains  for  a  complete  audible 
safety  announcement  for  vessels  on 
oceans  and  coastwise  routes  as  provided 
for  in  the  NPRM. 

This  SNPRM  revises  §  185.506  by 
allowing  the  master  of  a  vessel  on  other 
than  an  ocean  or  coastwise  route  to 
make  an  abbreviated  safety 
announcement,  providing  that  printed 
cards  or  pamphlets  supplementing  the 
verbal  announcements  are  hand 
delivered  to  each  passenger  prior  to 
departure  or  are  located  near  each  seat 
on  a  vessel  for  which  there  are  seats  for 
every  passenger.  A  marine  inspector 
may  review  any  safety  orientation  cards 
or  pamphlets  for  adequacy  during  a 
routine  inspection. 

In  response  to  a  comment  received 
fix)m  the  NTSB,  this  SNPRM  adds  a  new 
paragraph  (d)  to  §  185.506,  requiring 
that  passengers  on  voyages  of  more  than 
24  hours  duration  be  requested  to  don 
a  lifejacket  and  go  to  their  embarkation 
station  during  the  safety  orientation. 
Although  the  Coast  Guard  does  not 
agree  that  the  master  can  require 
passengers  to  participate  in  such 
activities,  passengers  should  be 
encouraged  by  the  crew  to  don  a 
lifejacket  and  go  to  their  muster  station. 
TTiis  proposed  paragraph  is  further 
discussed  in  this  preamble  under 
§185.520. 

Section  185.508    Wearing  of  Lifejackets 

This  section  would  require  that  the 
master  ensure  that  passengers  don 
lifejackets  under  certain  conditions. 
This  requirement  was  proposed  based 
on  recommendations  made  by  the 
NTSB.  The  preamble  in  the  NPRM 
contains  a  detailed  discussion.  In 
response  to  the  NPRM,  the  NTSB  urged 
adoption  of  the  proposed  rule  stating 
that  although  the  proposal  does  not 
specifically  comply  with  their 
recommendations,  a  reasonable 
interpretation  of  the  proposed  rule 
would  require  the  wearing  of  lifejackets 
at  times  of  greatest  concern.  One 
comment  stated  that  the  wearing  of 
lifejackets  in  any  situation  short  of 
imminent  danger  can  cause  needless 
apprehension  among  passengers.  Based 
on  casualty  history,  the  Coast  Guard  has 
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determined  that  life)ackets  should 
normally  be  worn  by  passengers  in  the 
conditions  Listed  in  the  NPRM. 
Passengers  should  be  aware  when  there 
is  a  heightened  need  for  safety.  To 
minimize  apprehension  passengers  may 
be  informed  that  although  no  problems 
are  expected,  wearing  of  lifejackets 
under  the  existing  conditions  is  a 
required  safety  precaution,  just  as  the 
wearing  of  seat  belts  in  an  automobile 
is  often  required  for  their  own  safety. 

One  comment  stated  that  this  section 
should  specify  that  a  passenger  desiring 
to  wear  a  lifejacket  be  allowed  to  do  so. 
The  Coast  Guard  agrees  end  as 
discussed  under  §  185.506  in  this 
preamble,  has  added  new  §  185.506(c) 
in  this  SNPRM. 

Section  183.516    Li fejacket  Placards 

Paragraph  (a)  of  this  section  in  the 
NPRM  requires  that  lifejacket 
instruction  placards  be  posted  in 
conspicuous  places  aboard  each  vessel, 
and  paragraph  (b)  spedBcally  requires 
that  such  placards  be  posted  in  each 
passenger  cabin  or  stateroom  on  a  vessel 
of  more  than  65  feet  in  length  with 
overnight  accommodations  for  more 
than  49  passengers.  The  one  comment 
on  this  section  suggested  posting 
placards  in  each  cabin  and  stateroom 
regardless  of  the  number  of  overnight 
accommodations  or  length  of  a  small 
passenger  vessel.  The  Coast  Guard 
disagrees.  The  proposal  is  adequate  to 
ensure  that  passengers  have  ample 
opportunity  to  see  the  placards  and 
study  proper  donning  methods  on 
smaller  vessels  with  overnight 
accommodations  for  not  more  than  49 
passengers  (vessels  which  are  proposed 
by  this  SNPRM  to  be  regulated  by 
Subchapter  T).  Under  this  S^;PPA^.  only 
vessels  regulated  by  Subchapter  K 
would  be  required  to  have  lifejacket 
placards  in  each  overnight 
accommodation  space. 

Section  J 85.5 18    InfJatoble  Liffiraft 
Placards 

The  NPRM  proposed  that  every  vessel 
with  inflatalile  lifersfts  have  instruction 
placards  posted  in  conspicuous  places. 
Two  comments  suggested  that  this 
section  be  brosdened  to  i.nclude 
inflatable  buoyant  apparatus,  since  they 
are  launched  and  used  in  virtually  the 
same  way  as  inflatable  hferafts.  The 
Coast  Guard  agrees  with  the  comments 
and  the  section  has  been  broadened  in 
this  SNPRM  to  include  all  inflatable 
survival  craft.  Although  specific 
placards  are  not  yet  issued  for  inflatable 
buoyant  apparatus,  the  Coast  Guard  is 
considering  this  approach.  Until  such 
placards  have  been  approved,  any 


instruction  card  acceptable  to  the  OCMI 
will  be  satisfactory. 


Section 
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185.520    Abandon  Ship  and 
Instructions  and  Drills 


Secti  m  185.520  in  the  NPRM 
proposes  that  the  master  be  required  to 
conduct  suft'icient  drills  and  give 
sufficient  instructions  to  ensuire  that  all 
crew  members  are  familiar  with  their 
duties  m  an  emergency.  Paragraph  (b) 
proposes  specific  drill  frequency  and 
crew  participation  requirements  for 
certain  vessels.  Paragraph  (c)  specifies 
what  ai  abandon  ship  drill  must  consist 
of  inch  ding  the  summoning  of 
passenj  era  on  a  vessel  on  an  overnight 
voyage  to  muster  stations.  The 
corresp  inding  existing  section  in 
subcha  Iter  T,  §  185.25-10,  only  requires 
that  dri  Is  on  small  passenger  vessels  be 
held  arfd  instructions  provided  to 
ensure  till  crew  members  are  familiar 
with  th  ?ir  duties.  The  provisions  of  the 
proposi  d  section  were  developed  in 
respon!  e  to  casualty  investigation 
results.Including  a  specific 
recomiaendation  (M-86-060)  in  the 
NTSB 1  jport  on  the  PILGRIM  BELLE 
ground  ng.  In  its  report  the  NTSB 
recomn  tended  that  Tire  and  boat  drills 
which  include  passengers  reporting  to 
muster  Rations  be  required  v^thin  24 
hours  of  departure  on  cruises  that  are 
more  tljan  one  day's  duration. 

In  re^wnse  to  the  NPRM,  the  NTSB 
commented  that  the  proposed  section  is 
inadeqaate  and  urged  revision  of  it  to 
better  ccmply  with  its  recommendation 
M-efr-460.  The  Coast  Guard  concurs 
with  thfe  intent  of  the  NTSB 
recommendation  that  passengers  aboard 
vessels  jOn  24  hour  voyages  have 
experie  ice  with  both  donning  a 
lifejack  H  and  with  knowing  where  to  go 
in  an  ei  aergency.  Ideally,  passengers  on 
all  vess  ;ls  should  be  exposed  to  such 
traininj .  However,  for  small  passenger 
vessels  on  short  voyages,  actually 
requirii  [g  passengers  to  participate  in 
drills  V  ould  be  impractical  due  to  time 
and  sps  ce  limitations.  To  ensure 
passen  ers  on  24  hour  voyages  are 
familia  with  donning  a  lifejacket  and 
finding  their  embarkation  station,  the 
Coast  C  uard  is  proposing  in  this  SNPRM 
to  maki  such  a  requirement  part  of  the 
safety  <  rientation  required  by  §  185.506. 

The  ( loast  Guard  is  also  proposing  in 
this  SN  PRM  to  revise  paragraph  (a)  of 
this  sec  lion  to  emphasize  that  the 
section  is  primarily  requiring 
instruc  ions  and  drills  for  emergencies 
involvi  ig  abandon  vessel  situations  and 
the  reci  ivery  of  persons  who  have  fallen 
overbw  id.  This  section  emphasizes  that 
man  ov  erboard  drills  must  be  held  on 
all  vesj  als.  Such  drills  are  necessary 
regardl  «8  of  whether  a  rescue  boat,  a 
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special  platform,  or  the  vessel  itself  is 
used  for  the  recovery.  Proposed 
§  185.420  already  contains  a  general 
requirement  for  the  instruction  of  crew 
members  on  their  expected  duties  in  a 
variety  of  emergencies. 

Paragraph  (b)  only  requires  that 
vessels  with  more  than  four  survival 
craft  and  vessels  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  49  pa.ssengers  conduct  a 
minimum  number  of  drills.  Instead  of 
using  "four  survival  craft",  the  Coast 
Guard  proposes  in  this  SNPRM  to 
require  that  vessels  carrying  more  than 
150  passengers  or  having  overnight 
accommodations  for  more  than  49 
passengers  (i.e.,  those  vessels  proposed 
to  be  regulated  by  subchapter  K) 
conduct  the  prescribed  minimum 
number  of  drills.  A  minimum  number  of 
drills  on  vessels  carrying  not  more  than 
150  passengers  or  with  overnight 
accommodations  for  not  more  than  49 
passengers  (proposed  to  be  regulated  by 
subchapter  T)  has  not  been  proposed  in 
this  SNPRM  since  the  need  for  routine 
drills  varies  more  on  smaller  vessels, 
depending  on  the  size  and  turnover  of 
the  crew,  the  service  provided,  route, 
and  other  factors.  As  the  number  of 
passengers  grows  larger,  such  as  over 
150,  it  becomes  more  difficult  for  the 
crew  to  handle  passengers  in  an 
emergency  and  the  number  of  survival 
craft  increases  making  it  more  difficult 
for  the  master  to  direct  an  evacuation. 

Paragraph  (c)  (now  (b)  in  the  SNPRM) 
hsts  the  minimum  tasks  with  which  all 
crews  should  be  familiar  in  preparation 
for  an  abandon  ship  situation.  One 
comment  stated  that  these  requinsments 
should  only  be  applicable  to  large 
overnight  vessels.  The  Coast  Guard 
disagrees.  Any  size  vessel  might  need  to 
be  abandoned.  The  details  of  the  drills 
and  actual  time  necessary  to  conduct  en 
adequate  drill  obviously  vary 
significantly  based  on  a  vessel's  size, 
design,  crew,  and  other  factors.  Some 
ta.-ks  such  as  summoning  passeno>:TS  or 
deploying  survival  craft  may  have  Jo  be 
simulated. 

Paragraph  (e)  (now  (d)  in  the  SNPRM) 
of  this  section  in  the  NPRM  states  that 
each  rescue  boat  must  be  launched  and 
maneuvered  during  a  man  overboard 
drill  once  each  month,  if  practicable, 
but  not  less  than  every  three  months. 
Some  comments  pointed  out  that  since 
some  small  passenger  vessels  are  not 
required  to  have  rescue  boats,  they 
would  not  need  to  conduct  the  proposed 
periodic  drill.  The  Coast  Guard  agrees 
and  has  revised  this  SNPRM  to  clarify 
that  periodic  drills  with  a  rescue  boat 
are  only  required  when  a  rescue  boat  is 
carried. 
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One  comment  stated  that  the 
provisions  of  paragraph  (e)  shouki  be 
changed  to  reflect  the  fact  that  some 
vessels  are  only  operated  seasonally. 
The  Coast  Guard  agrees  and  has  revised 
paragraph  (e)  in  this  SNPRM. 

Paragraph  (f)  (now  (e)  in  the  SNPRM) 
of  this  section  requires  onboard  training 
for  davit-launched  liferafts  at  least  every 
4  months  on  vessels  so  equipped.  The 
Coast  Guard  does  not  expect  that  many 
davit-launched  rafts  will  be  installed  on 
small  passenger  vessels.  However, 
para^aph  (f)  was  proposed  due  to  the 
additional  crew  training  necessary  on 
vessels  whose  owners  decide  to  install 
davit-launched  liferails  as  an  optional 
means  of  complying  with  the  survival 
craft  requirements  in  this  SNPRM.  One 
comment  stated  that  the  inflating  and 
lowering  of  such  a  bferaft  or  the 
purchase  of  a  special  training  raft  is  not 
a  no-cost  item  as  indicated  by  the 
regulatory  evaluation.  TTie  Coast  Guard 
acknowledges  tfwt  the  subsequent 
servicing  and  packing  of  any  inflatable 
survival  craft  is  expensive.  However,  the 
proposed  regulation  does  not  require  the 
actual  inflation  and  lowering  of  the  raft 
but  only  states  that  it  should  be  done 
when  practicable.  A  special  training  raft 
is  also  not  required  although  it  is 
recommended  for  instruction.  To 
provide  better  training  and  significantly 
reduce  any  expense  that  is  involved 
with  the  deployment  of  any  inflatable 
survival  craft,  such  craft  could  be 
inflated  as  part  of  instructions  or  drills 
prior  to  having  tihe  required  annual 
servicing  completed  on  the  craft,  or 
before  the  C02  bottle  for  the  craft  has  to 
be  tested  and  lefltled  (hydrostatic  tests 
are  required  every  five  years,  and  are 
done  at  the  annual  servicing  after  the 
due  date). 

One  comment  stated  diat  drills  shoidd 
never  be  held  with  passengers  aboard 
The  Coast  Guard  disagrees,  ft  is 
preferable  that  drills  be  held  whenever 
possible  writh  passengers  aboard  to 
provide  realistic  training.  Large,  ocean- 
going cruise  ships  routinely  hold  drills 
In  which  passengers  willingly 
participate,  giving  crew  members 
training  in  the  handling  of  persons 
unfamiliar  with  the  vessel.  However,  the 
Coast  Guard  reaUzes  that  passengers  are 
not  required  to  participate  in  such 
drills.  Paragraph  (c)  (now  (b)  in  the 
SNPRM)  only  requires  that  passengers 
be  summoned  during  an  abandon  ship 
drill  end  that  the  crew  practice  how  to 
handle  passengers  during  an  emergency. 
Under  the  NPRM  few  vessels  would 
actually  have  to  conduct  drills  when 
passengers  are  aboard,  although  it  is 
recommended.  The  summoning  of 
passengers  may  be  simulated  as  part  of 
the  drill  if  passengers  are  not  aboard. 


One  comncnt  atalad  that  cbarteren 
would  cancel  trips  if  they  were  delayed 
because  of  having  to  hokl  drills.  The 
Coast  Guard  disaqgrees.  Such 
cancellations  are  doubtful  if,  by 
regtilation,  all  vessels  in  a  certain 
service  are  subject  to  the  same  safety 
recuirements. 

Section  185.524    Fire  Fitting  Training 
and  Fire  Drills 

This  section  requires  that  the  master 
conduct  such  fire  drills  as  se  necessary 
to  make  sure  that  all  members  of  the 
crew  are  familiar  with  their  duties  in 
case  of  a  fire,  that  each  fire  drill  include 
the  summoning  of  passengers  on  a 
vessel  oa  an  ovemi^t  voyage,  a 
demonstration  of  the  crews'  assigned 
duties  during  a  &re,  and  instruction  in 
the  use  of  fire  fighting  equipment  on 
board. 

The  NTSB  stated  that  the 
requirements  proposed  in  the  NPRM  are 
inadequate  and  urged  revision  of  the 
NPRM  to  comply  with  NTSB 
Recommendation  M-86-060.  f^SB 
Recommendation  M-86-060,  made  as  a 
resuh  of  the  PILGRIM  BELLE  grounding, 
recommended  that  during  fire  drills  on 
vessels  on  cruises  of  more  than  24  hours 
duration,  passengers  report  to  their 
emergency  muster  stations.  The  Coast 
Guard's  opinion  on  the  reporting  of 
passengers  to  muster  stations  during 
drills  was  discussed  in  this  preamble 
under  §  185.520.  The  Coast  Guard  agrees 
that  fire  drills  should  tw  held  at  regular 
intervals  on  vessels  carrying  a  large 
number  of  passengers  and.  in  this 
SNPRM.  is  proposing  weekly  fire  drills 
for  vessels  to  be  regulated  by  subchapter 

One  comment  stated  that  fiie  drills 
and  abandon  vessel  drills  should  be 
held  at  random  and  not  in  a  set  order 
so  that  crews  are  better  prepared.  The 
Coast  Guard  agrees  and  has  added  an 
appropriate  requirement  in  this  SNPRM 
to  the  fire  drill  section  of  proposed 
subchapter  K. 

Section  185.602    Hull  Markings 

The  rule  proposed  in  the  NPRM 
would  establish  requirements  for  either 
draft  marks  or  maximum  loading 
maricings.  One  comment  endorsed  the 
requirement  (or  draft  marks,  noting  an 
old  requirement  for  them  on  small 
passenger  vessels  over  50  GT.  This 
comment  opposed  maximum  loading 
marks  because  the  maximum  allowable 
draft  and  trim  is  not  well  defined.  The 
comment  noted  that  draft  marks 
facilitate  any  stability  test.  The  Coast 
Guard  finds  that,  for  safety,  nkarks  are 
needed  to  htilp  the  operator  ascertain 
compUance  with  the  vessel's  stability 
letter.  Conventional  dra&  marks  are  not 


necessary,  althou^  they  ate  prelinable. 

Maximum  loading  marks  have  proven  to 
work  well  with  the  Load  Line 
Convention.  Maximum  draft  and  trim 
are  well  defined  in  the  stability  letter 
and  are  based  on  the  loading  conditions 
shown  by  the  owner  to  comply  with  the 
applicable  stability  criteria.  The  rule 
proposed  in  the  NPRM  has  not  been 
changed. 

One  comment  suggested  clarifying 
that  if  the  vessel  is  issued  a  load  line  it 
will  have  load  fine  marks.  The  Coast 
Guard  agrees.  The  midship  marks 
required  by  the  Load  Line  Convention 
take  precedence  over  the  marks 
described  in  this  section.  In  paragraph 
(d)  this  SNPRM  reflects  that,  if  the 
vessel  has  a  load  line,  the  midship 
marks  will  be  those  required  by  the 
International  Load  Line  Convention. 

Subpart  F— Marfcii^  Required  , 

Section  185.604    Lifesaving  Equipment 
Markings 

The  NPRM  contained  a  number  of 
requiremelits  for  marking  hiiesaving 
equipment  with  the  name  of  the  vessel 
and  capacity  (number  of  persons)  of  the 
equipment,  and  also  for  marking  with 
retroreflective  mafteriaL  Three 
conusents  suggested  requiring 
retroreflective  Biaterial  on  liie  floats  and 
buoyant  apparatus.  Manufsctiners  have 
been  required  to  put  retroreflective 
material  on  all  new  apiHt>ved  hfe  floats 
and  buoyant  apparatus  since  1983. 
Therefore.  tb»e  is  bo  need  to  repeat  the 
requiremeDt  in  this  section.  As  older  hiis 
floats  and  buoyant  apparatus  are 
replaced  all  survival  craft  will 
eventually  be  equipped  with 
retroreflective  materiaL 

AnoAher  comment  suggested  deleting 
the  reference  to  immersion  suits,  since 
immersion  suits  are  not  required  to  be 
carried  on  small  passenger  vessels. 
Immersion  suits  are  not  required  on 
small  passenger  vessels,  but  may  be 
carried  voluntarily,  especially  in  cold 
water  regions.  It  is  a  common  practice 
on  many  vessels  carrying  immersion 
suits  for  a  suit  to  be  assigned  to  or 
owned  by  a  particular  crew  member. 
This  is  often  the  case  for  persona  who 
seed  an  immersion  suit  (Aher  than  the 
universal  aduh  size.  Paragraph  (b)  has 
been  revi.sed  in  this  SNPRM  to  indicate 
that  an  immersion  suit  could  be  marked 
with  the  name  of  the  p>erson  to  whom 
it  is  assigned  as  an  acceptable 
alternative  to  the  name  of  the  vesseL 

Paragraph  (b)  has  also  been  revised  in 
this  SNiPRM  to  p^ermit  the  temporary 
carriage  of  lifejackets  which  are  not 
Biarked  with  the  vessel's  name.  The 
need  for  this  ahemative  was  addressed 
rn  the  preamble  discussion  of  §  180.71. 
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Paragraph  (g)  has  been  revised  in  this 
SNPRM  to  allow  identification  of 
stowage  locations  with  the  symbols  in 
IMO  Resolution  A.603(15).  "Symbols 
related  to  life-saving  appliances  and 
arrangements",  as  an  alternative  to  the 
use  of  words. 

One  comment  suggested  that 
arranging  the  retroreflective  material 
according  to  an  IMO  recommendation, 
as  required  by  parajgraphs  (i)  and  (j), 
should  not  be  required  retroactively. 
The  Coast  Guard  has  no  intent  to  require 
rearrangement  of  retroreflective  material 
presently  on  lifesaving  equipment. 
Paragraphs  (i)  and  (j)  have  been  revised 
in  this  SNPRM  to  clarify  that 
arrangement  of  retroreflective  material 
conforming  to  the  IMO  recommendation 
is  required  only  after  the  effective  date 
of  the  final  rule. 
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Section  185.606 
Emergency  Exits 

This  section  in  the  NPRM  repeats  the 
requirements  of  the  existing  §  185.30-15 
that  emergency  hatches  and  exits  be 
marked  with  one-inch  letters  unless 
deemed  unnecessary  by  the  OCMI.  One 
comment  stated  that  such  markings 
should  be  at  least  two  inches  high.  The 
Coast  Guard  agrees  that  one  inch 
markings  may  be  inadequate  in  many 
cases  and  this  SNPRM  revises  the 
normal  hei^t  for  exit  sign  letters  to  2 
inches. 

Both  the  existing  rules  and  this 
SNPRM  authorize  the  OCMI  to  waive 
the  marking  requirement  if  the  OCMI 
believes  the  marking  is  unnecessary, 
such  as  when  a  normal  door  serves  as 
an  obvious  means  of  escape.  Under  the 
same  provision,  an  OCMI  could  allow  a 
reduced  letter  height  if  a  particular 
compartment  is  small.  As  a  possible 
guideline,  NVIC  4-89.  "Introduction  to 
Human  Factors  Engineering,"  provides 


recommended  minimum  letter  heights 
based  cin  the  viewing  distance.  The 
recommended  heights  were  adopted 
from  an  industry  standard,  ASTM  F 
1166-8  3. 

Secti  m  185.115(b)  has  been  revised  in 
this  SN  PRM  to  include  emergency  exit 
markin  >s  in  the  group  of  markings  and 
labels  \  rhich  do  not  have  to  be 
immed  ately  remarked.  New 
require  nents  for  the  size  or  content  of 
markin  ;s  must  be  followed  after  the 
existini  markings  are  no  longer  legible. 

Subpai  t  G — Operational  Readiness, 
Mainlei  lance,  and  Inspection  of 
Lifesav  ng  Equipment 

Section  185.730    Servicing  of  Inflatable 
Liferafts.  Inflatable  Buoyant  Apparatus. 
Inflatal  le  Lifejackets  and  Inflated 
Rescue  Boats 

This  action  of  the  NPRM  proposes 
annual  servicing  of  inflatable  lifesaving 
equipm  ent,  which  is  already  an  existing 
requirement.  Several  comments 
opfKJs©  1  this  requirement,  primarily  on 
the  bas:  s  of  its  high  cost.  Three  or  four- 
year  inl  ervals  were  suggested.  Different 
servicing  intervals  for  inflatable  liferafts 
will  be  addressed  under  a  project 
entitled  "Inflatable  Liferafts"  (CGD  85- 
205).  Tbe  Coast  Guard  anticipates 
publisb  ing  an  NPRM  for  that 
rulema  ing  in  1993. 

Section  1 85. 740    Periodic  Servicing  of 
Hydros  atic  Release  Units 

This  action  of  the  NPRM  proposes 
annual  servicing  of  hydrostatic  release 
imits,  M  hich  is  the  same  as  existing 
regulations.  One  comment  suggested  a 
three-y(  ar  servicing  interval  because  of 
the  higl  cost  of  servicing.  The  Coast 
Guard  <  oes  not  agree  that  servicing 
interval  s  can  be  increased,  because  the 
perform  ance  of  hydrostatic  releases  is 
adverse  y  affected  by  accumulation  of 
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dirt,  salt,  and  deterioration  of  rubber 
diaphragms  and  springs.  They  must  be 
cleaned  and  checked  annually. 
However,  the  Ckwst  Guard  has  approved 
a  disposable  hydrostatic  release  which 
is  replaced  at  two-year  intervals.  Some 
operators  believe  that  the  disposable 
device  is  more  economical  than  annual 
servicing  of  conventional  releases.  This 
section  has  been  revised  in  this  SNPRM 
to  provide  for  the  use  of  disposable 
releases. 

Distribution  Table 

The  following  is  a  distribution  table 
indicating  where  existing  requirements 
in  subchapters  S  and  T  have  been 
moved  to,  or  if  they  have  been  deleted, 
by  this  proposal.  Since  subchapter  T  is 
proposed  to  be  completely  revised,  all 
existing  requirements  of  subchapter  T 
are  listed  in  this  table.  However,  only 
those  requirements  of  subchapter  S 
actually  proposed  to  be  relocated  or 
deleted  have  been  listed. 

In  the  left  column  of  the  distribution 
table,  designated  "Old  Section",  are 
listed  the  existing  subparts,  sections,  or 
paragraphs  of  subchapters  S  and  T  that 
are  being  revised.  In  the  center  column, 
designated  "New  T  Section",  is  listed 
the  location  of  the  proposed 
requirement  in  the  revised  (new) 
subchapter  T  that  pertains  to  the 
existing  (old)  subpart,  section,  or 
paragraph.  In  the  right  column, 
designated  "New  K  Section",  is  listed 
the  location  of  the  requirement 
proposed  in  the  new  subchapter  K  that 
pertains  to  the  existing  (old)  subpart, 
section,  or  paragraph.  If  the  (3oast  Guard 
proposes  that  the  contents  of  an  existing 
subpart,  section,  or  paragraph  be 
deleted,  the  reason  for  such  deletion  is 
indicated  in  the  new  section  column  by 
the  words  unnecessary,  obsolete,  or 
unsatisfactory. 
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176.01-25  

176.01-27(a),(b).(c) 

176.0l-27(d) 

176.01-30  

176.01-35  

175.01-40  

176.01-45  

176  05-1  __ 

176.06-5  

176.05-10(3) 

176.05-I0(b) 

176.10-1  

176.10-5  

176.15-1  ..„ 

176.15-5  

176.15-10  

176.20-1  

176.20-5  

1762&-1  

17625-5  

17625-10  

17625-15  

17625-20  „... 

176.25-22  

17625-25  

17625-27  

17625-30  _ , 

17625-32  

17625-35  

17625-40  

17625-^  

17625-50  

176.30-1  , 

176.35-1  

176.35-6  

176.35-10  


175.100  „.. 

175.900  

175.110  

UnnecesMfy  . 

175.120 

186.358  

Unnecessary  . 

linneceuafy  . 

175.110  

Unnecossaiy  . 

175.112  „_ 

175200  

175.122  „.. 

175.400  

175.540  

176.400(k^.(c) 

176.801   

175.550 

175.600  

175.600(c) 

Obsoteto 

175.560  

Unnecessary  . 

176.100  „.. 

176.100 

176.103  „. 

176.106 

176.107 

176.110  

176.113 :. 

17620B  

176.308  

176204  

176.120 _. 

176.308  

176.310  „. 

176.400(a) 

176.408  _.. 

176.404 

Unnecessary  .... 

176.500  

176.508  

176.600 

176.610  

176.612(a).(t^  ... 
176.700(a).W  .„ 

176.700(<^ 

176.800  

i76.ace 

176.804 

176.806  

176J08 

176.808 

176.810  

176.810 

176J12 

176.812 

176.814 

176.816  

176.818  

176.830 

176.840  


176.900;  17&S20 

175.400  

175.400 


114.100 

114.900 

114.110 

Unnecessary. 

114.120 

122.356 

Unnecessary. 

Unnecesssry. 

114.110 

Unnecessary. 

114.112 

114200 

T14.122 

114.400 

114.540 

115.400<b),(c) 

115.801 

114.550 

114.600 

114.600(c) 

Obsolete. 

114  560 

Unnecessary. 

115.100 

115.100 

115.103 

115.105 

115.107 

115.110 

115.113 

115202 

115.302 

T15.204 

115.120 

115.302 

115.310 

115.400(a) 

115.402 

115.404 

Urmeoessary. 

115.500 

115.502 

115.600 

115.610 

115.612«a),(b) 

115.700(a).(b) 

115.700(d) 

115.800 

115.802 

115.804 

115.806 

115.806 

115.806 

115.810 

115.810 

115.812 

115.812 

115.814 

115.816 

11&818 

115.830 

115.840 

115.900,  115.920 

114.400 

114.400 
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76.35-15 

76.35-20  

76.35-25  

76.35-30  

77.01-1  _.. 

77.01-5  

77.05-1  

77.05-3  

77.05-5  

77.10-!l(a) 

77.1 0(1  )(b)  

77.10-5  

77.ia-1  

77.15-1  

77.20-1  

7720-5 

7755-1  

77.30-1   .. 

77.30-7  

77.35-1   

77.35-6  

77.35-10  

77.35-15 

80.01-1  

80.01-5  

80.05-1  (a) 

80.05-1  (b)  ....... 

80.05-5(a) 

80.05-5{b)  ....... 

80.10-1(8)  . 

80.1 0-1  (b) 

80.10-5  

80.10-15  

80.10-20 

80.10-25 

80.10-30  

80.10-35  

80.15-1 

80.15-5  

80.15-10  

80.20-1  

80.20-5  

80.25-1  

80.25—5  .._......, 

80.25-10 

80.25-15 

80.25-20  

80.25-25 

80.3O-1  

80.30-6  

80.30-10  

80.35-1  „, 

80.35-5  

80.35-10  

80.40-1  

81.01-1(8) 

81 .01 -1(b)  . 

81.01-5  

81.05-1  

81.05-6  

81.10-1  

81.10-5  

81.15-1 

81.15-6(8).(b)  , 

81.15-6(c) 

81.15-10(8)  ...„ 
81.15-10(b)  ..... 
81. 15-1 0(c)  ..„ 

81.15-10(d) 

81.15-10(e).(f) 
81.15-10(9)  _.., 
81.20-1  
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330 


76.91 0(a).(b 

76.920(d) 

76.302  .... 

76.91 0(c).(d|:  176.920(d) 

77.115 

77.100 

77.202 

77.202 

77.210 

77.300;  177 

77.340 

77.400 
Unnecessary 

77.500 

77.600(a),(b 

77.600(d),(e 

77.700:  1771710 

77.820 

77.400;  177600;  177.800;  177.810 

77.900 

77.920 

77.940 

77.960 
Unnecessary 
Unnecessary 

75.800  

Unnecessary 

80.25(a)  .... 

80.72  

80.200  

Obsolete 

80.202:  1801204;  180.206 

80.204;  180^206  

80204;  180{207 

80208  

80200  

80210  

80.175(c).(e 

80.175(»)  ... 

80.175(f)(2) 

80.130;  180 

85.604 

80.71  .. 

80.71  .. 

80.71;  180.^ 

85.604 

80.71:180.15 

85.604(i)  

80.70  ... 

80.70  ... 

80.70  ... 

80.68  ... 

80.68  ... 

80.68(e) 

80.64  ... 
Unriecessary 

81.115 
Unnecessary 

75.800 

81.120 

81.300(a).(bl.(c),(d) 

81.610  ... 

81.310(a) 

81.310(a) 

81.310(b) 

81.320(8) 

81.320(c) 

81.320(b),(c 

81.320(b).(c  ,(d) 

81.320(d) 

81.320(8) 

81.400(a) 


137;  180.175(() 


NewK  section 


115.9l0(a),(b) 

115.920(d) 

115.302 

1 1 5.91 0(c).(d);  115.920(d) 

116.115 

116.100 

116.202 

116.202 

116.210 

116.300;  116.310;  116.330 

116.340 

116.400 

Unnecessary. 

116.500 

116.600(a).(b) 

116.600(d).(e) 

116.700;  116.710:116.730 

116.820 

116.400;  116.500;  116.800;  116.810 

116.900 

116.920 

116.940 

116.960 

Unnecessary. 

Unnecessary. 

114.800 

Unnecessary. 

11725(8) 

117.72 

117.200 

Obsolete. 

117.202;  117.204;  h4/A. 

117.204 

117.204 

117.208 

117.200 

117.210 

117.175(c),(e) 

117.175(f) 

117.175(f)(2) 

117.130: 117.137;  117.175(f) 

122.604 

117.71 

117.71 

117.71:117.78 

122.604 

117.71:117.75 

122.604(1) 

117.70 

117.70 

117.70 

117.68 

117.68 

117.68(e) 

117.64 

Unnecessary. 

118.115 

Unnecessary. 

114.800 

118.120 

118.300(8).(b).(c).(d) 

118.610 

118.310(a) 

118.310(a) 

118.310(b) 

118.320(8) 

118.320(c) 

118.320(b).(c) 

118.320(b),(c).(d) 

118.320(d) 

118.320(8) 

118.400(8) 
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OkJ  section 

181.20-5(3)  

181.20-5(b) „.: 

181.20-10  

18l.20-15(a),(c).... ." 

181.20-15(d) 

181.20-20 

181.20-25  

18120-30  

181.20-35  

18125-1   

181.25-5  

181.30-1   

181.30-5  

l81.3O-10(a).(b)  

181.30-10(c)  

181.30-12  

181.35-1  

182.01-1  

182.01-5 

182.05-1   

182.05-5 

182.10-1   

182.10-5  

182.15-1   

182.15-6  

182.15-7  

182.15-10  

182.15-15  

182.15-20 

182.15-25 

182.15-30  

182.15-35  

182.15-^0  

182.15-45 

182.20-1   

182.20-5(3)  

182.20-5(b) 

182.20-10  

18220-15  

18220-20 

182.20-22  

182.20-25  

182.20-30  

182.20-35  

182.20-40  

182.20-45  

182.20-50  

18225-1  

182.25-5  

182.25-10 

182.25-15  

182.30-1   

1 82.30-5  

182.35-1 

182.40-1  ^. 

182.40-5  ....  • 

182.40-10 : 

183.01-1  

183.01-5  

183.01-10  

183.01-15  „ 

183.05-1  

1 83.05-5 

1 83.05-1 0 

183.05-15  „ 

1 83.05-20  „ 

183.05-25  

183.05-30  

183.05-35  „ 

183.05-40 „„.. 

183.05-^5  „.  .• 

1 83.05-50 


^4ewT  section 

181.400(3);  410(a)  

181.400(a)(2) 

181.410(f) 

181.410(b) 

185.612(a)  

181.410(d)  

181.410(f)  

181.410(c)  

182.460(1);  182.465(fi) 

181.400(f).(g) 

181.430  

181.500 

181.500 

181.520  „ 

Unnecessary  

181.500(d) 

181.600 

182.115  

182.100  

182.200  

182.220  

182.300  

182.310;  182.330  

182.400  

182.405;  182.410  

182.415  

182.420  

182.425  

182.420;  182.430  

182.440  

182.445  

1 82.450  _.. 

182.455 

182.460;  177.600  

182.400  

182.410(a)  

182.410(C)  

182.420 

182.425  

182.430  

182.435  

182.440  

182.445  

182.450  

182.455  

182.465 

182.470 

182.500  ...„ 

1 82.51 0  

182.520  

1 82.540  

1 82.61 0(a) _ 

1 82.620 

177.400(c)  

182.700;  182.720 

182.710;  182.720  ..„ 

182.715;  182.720  

Unnecessary  „ 

183.100;  183200 

Unnecessary  „. 

175.600  „ ..... 

Unnecessary  „ ; 

183  320(c) 
183.320 

1 83.330  ""Z'""'"""'ZZ 

183.350;  183.352;  183.354  

183.392  

183.388  

183210(b).(c):  183.410 

Unnecessary  

1 83.340  

1 83.340;  1  tajiio  "ZZZZZ" 


New  K  section 


118.400(a):  410(a) 

118.400(a)(2) 

118.410(0 

118.410(b) 

122.612(3) 

118.410(d) 

118.410(f) 

118.410(c) 

119.460(1);  465(h) 

118.400(f).(g) 

118.430 

118.500 

118.500 

118.520 

Unnecessary. 

118.500(d) 

118.600 

119.115 

119.100 

119.200 

119.220 

119.300 

119.310;  119.330 

119.400 

119.405;  119.410 

119.415 

119.420 

1 19.425 

119.420:119  430 

119.440 

119.445 

119.450 

119.455 

119.460:115.600 

119.400 

119.410(a) 

119.410(c) 

119.420 

119.425 

119.430 

119.435 

119.440 

119.445 

119.450 

119.455 

119.465 

119.470 

119.500 

119.510 

119.520 

119.540 

119.600 

119.600 

116.400(c) 

119.700;  119.720 

119.7ia.  119.720 

119.715;  119.720 

Unnecessary. 

120.100;  120.200 

Unnecessary. 

114.600 

Unnecessary. 

120.320(c) 

120.320 

120.330 

120.350;  120.352;  120.354 

120.392 

120.380 

120210(b),(c):  120.410 

Unnecessary. 

120.340 

120.340;  120.370 
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OU  section 


183.10-1  ..-.. 

183.10-5 

183.10-10  .... 
183.10-15  .... 
183.10-20  .... 
183.10-25  .... 
183.10-30  .... 
183.10-35  .... 
183.10-40  .... 
183.10^45(8) 
183.10-45(b) 
183.10-50  „.. 

184.01-1  

184.01-6 

184.05-1  

184.10-1  

18420-1  

184.25-1  

184.30-1  

184.30-6  

184.35-1  

184.40-1  

184.40-5  

184.40-10  .... 
184.40-15  .... 

185.01-1  

185.01-5  

185.05-1  

185.10-1  

185.12-1  

186.15-1  . 

185.17-1  

185.19-1  

186.20-1  

185.20-10  .... 
185.20-15  .... 
185.20-20  .... 
186.20-26  .... 
186.20-30  .... 
186.20-35  .... 
18622-1  ...... 

186.25-1  

186.25-5  

185.25-7  

185.25-10  .... 
185.25-15  .... 
185.25-20  .... 
185.30-1  ...... 

186.30-5  

185.30-10  .... 
185.30-16  .... 
186.30-20  .... 
185.30-25  .... 
185.30-30  .... 


Derivative  Table 

The  following  is  a  derivative  table  of 
the  proposed  and  corresponding 
existing  regulations  in  subchapters  S 
and  T.  In  the  left  column,  designated 
"Newr  Section",  are  proposed 
paragraphs,  sections,  and  subparts  of 
this  rulemaking.  In  the  middle  column, 
designated  "Old  Section",  is  the 
paragraph,  section,  or  subpart  of 
subchapters  S  and  T  where  the 
regulation  listed  in  the  left  column  is 
currently  published.  If  the  word 


New  T  section 


84202;  184240 


Unnecess  iry 

183.320     .. 

183210;    83.330 

163.330 

183.340;  183.410 

183.380 

183.370 

183.380 

183.380 

184210 

184220 

183.390 

Unneces^vy 

184.100 

184200; 

184.300 

184.402 

184.502 

183.430 

183.432 

184.602(c  I 

180.72 

180.72 

180.78(b) 

176.808(a)(2).((D.(f) 

Unnecessary  

185.100  _ 

185.900;    85.910 

185.402 

176.306 

Suispart^t 

185.370 

185250 

185310 

185.320 

186.330 

185340 

185360 

186360 

184.420 

185.410 

185.610 

185.512 

185.518 

185.620(^;  185.524(a) 

185.630 

185.728; 

185.602(4) 

185.604 

185.604(4) 

185.606 

186.608 

185.610 

186.604(4) 


of  Part  185 


NewKsection 


185.726(d) 


Unnecessary. 

120.320 

120210;  120330 

120330 

120.340;  120.410 

120380 

120.370 

120.380 

120.380 

121210 

121220 

120.390 

Unnecessary. 

121.100 

121200;  121202;  121240 

121.300 

121.402 

121.502 

120.430 

120.432 

121.602(c) 

117.72 

117.72 

117.78(b) 

115.808(a)(2).(d),(f) 

Unnecessary. 

122.100 

122.900;  122.910 

122.402 

115.306 

Subpart  B  of  Part  122 

122.370 

122.250 

122.310 

122.320 

122.330 

122.340 

122.360 

122.360 

121.420 

122.410 

122.510 

122.512 

122.518 

122.520(a);  122.524 

122.630 

122.728;  122.726(d) 

122.602(a) 

122.604 

122.604(g) 

122.606 

122.606 

122.610 

122.604(c) 


"Revise(  "  is  included,  it  indicates  the 
proposal  contains  a  change  in  the 
current  r  ile  other  than  a  minor  change 
involvin  [  grammar,  format,  elimination 
of  archai :  language,  or  authority  and 
referena  citations  which  do  not  afTect 
the  basic  requirements  of  a  section.  For 
certain  n  sw  sections  there  are  no 
correspohding  existing  sections  because 
a  new  refiuixement  is  proposed  by  this 
rulemak:  ng.  These  sections  and  subparts 
have  the  word  "New"  listed  in  the  "Old 
Section"  column.  The  right  column. 


"Reference",  lists  sources  used  in 
developing  the  proposed  regulations. 
The  list  of  references  is  not  all  inclusive. 
It  does  not  contain  internal  policy 
letters  and  investigation  reports. 
Sources  listed  in  the  right  column  are 
abbreviated  as  follows: 

(1)  "CGD"  means  Coast  Guard 
Regulatory  Docket; 

(2)  "NVIC"  means  U.S.  Coast  Guard 
Navigation  and  Vessel  Inspection 
Circular: 


(3)  "MSM"  means  the  U.S.  Coast 
Guard  Marine  Safety  Manual; 

(4)  "IMO"  means  the  International 
Maritime  Organization's  Code  of  Safety 
for  Dynamically  Supported  Craft; 


(5)  "SOLAS"  means  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended;  and 

(6)  "Subch."  means  the  specified 
subchapter  from  Chapter  I  of  Title  46  of 
the  Code  of  Federal  Regulations. 


Other  abbreviations  include 
references  listed  in  §  175.600  of  the 
proposed  regulations.  Individual 
numbers  listed  refer  to  specific  sections 
in  Title  46  of  the  Code  of  Federal 
Regulations  unless  preceded  by  another 
title  designation. 


Subchapter  S 


New  section 

170.055(h)(1) 

170.055(v) 

170.010(e),  (m).  (o) 

114.100  

114.110  

114.112  

114.120 

114.122  

1 14.200 ,. 

114.400  

114.640  

114.550  

114.560  

114.600  

114.800  

114.900  

115.100  

115.103  

115.105  

115.107  

1 15.1 10  .i. 

115.112  

115.113  „. 

115.114 

115.120  

115.202  

115.204  ; 

115.302 

115.306  

115.310  

1 15.400(a)  

115.400(b),  (c) 

115.402 

1 15.402(e)(8) 

115.404  

115.500 

115.502  

115.600  

115.610  

115.612(a).  (b)  

115.612(c)  

115.630 

115.670  

116.700(a),  (b)  

115.700(c) 

115.700(d)  

115.702  

115.704  

115.710  

115.800  

115.801  

115.802 

115.804 

115.806  

115.808  

115.810  

115.812  

115.814 

115.816  


0<d  section 


r^ew. 


RefererKe 


46U.S.C.  2101. 
46  U.S.C.  2101. 


Subchapter  K 


176.01-1  (a).  Revised 

46  U.S.C.  3301-3303. 

46  U.S.C  5102. 

46  U.SC.  2101;  IMO;  Suhrh.  F. 
S. 

46  use.  3311.  3313. 

46  use.  3307. 
IMO. 

IMO. 

46  U.S  e.  3313. 
46U.S.e.  2113. 

46  U.S.C.  3305. 
I»^. 

NVIC  11-83;  78.33. 
NVie  11-63;  78.33. 

MSM. 

175.06-1;  175.05-3.  Revised  _.. 

l75.05-6(d).  Revised 

175.05-1(c) 

175.07-1 „ 

175.05-15 

175.10,  Revised 

H,  J. 

175.15-1  

1 7525-1  

175.30-1  

17527-1,  Revised . 

176.10-1;  175.10-2;  181.06-1,  Revised 

176.01-3 

176.01-1;  176.01-3,  Revised  _ 

176.01-6,  Revised 

176.01-10 

176.01-16,  Revised 

176.01-20,  Revised 

New 

176.01-25,  Revised 

New 

176.01-36 

1 76.01-27 ..^ 

176.01-30 „ , ■ 

176.01-40;  176.01-27(d);  176.36-26 

186.12-1  

176.01^6 

176.05-1  . 

175.20-1  

176.05-5,  Revised 

New . 

176.06-10.... „ 

176.10-1  

176.10-6 

176.15-1.  Revised 

176.15-5,  Revised 

176.15-10 

New 

New 

176.15-1(3)  

176.20-1,  Revised 

New 

176.20-6 

New 

New 

New 

176.26-1,  Revised 

175.2(« 

176.26-5,  Revised 

176.26-10,  Revised 

176.25-15,  Revised 

176.26-20;  176.25-22.  Revised  

176.26-25,  Revised 

176.25-30;  176.25-32,  Revised  

176.25-35,  Revised 

176.25-40 
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New  section 


15.818  

.15.830  

15J40  .._ 

15.900(a),  (b) 

15.910  

15.920(a).  (b) 
15.920(c).  (d)  _.. 

15.930  

16:100  

16.115  

16.202  

16.210  ..„ 

16.300 

16.330  „.. 

16.340  

16.400  

16.405(a) 

16.405(b) 

16.405(c)  ...... 

16.405(d)  

16.405(e)  

16.405(f) 

16.405(g)  

16.405(h)  ...... 

16.405(i)  

16.415  

16.420  

16.422  

16.423  

16.425 

16.427  

16.430  „., 

16.433  

16.435  

16.438  

16.439  

16.440  

16.500  

16.510  

16.520  

16.530  

16.600  


16.610  . 

16.620  ....... 

16.700  

16.710 

16.730  

16.800(a),  (b).  (c) 
16.800(d).  (e)  ...... 

16.800(f) 

16.800(g)  

16.810(a)  ....„ 

16.810(b).  (c).  (d) 

16J20  

16.9(X)  ................. 

16.920  

16.940  

16.960  

16.970  „ 

16.1010  

16.1020  

16.1030  

16.1110  

16.1120  

16.1130  

16.1140  

16.1150  

16.1160  

16.1200  

17.10  

17.15  


Old  section 


176.25  -45  ....„ 

176.25-50 __, 

176.30  -1 

176.35 -1(a).  (b) , 

176.351-15;  176.35-30.  Revised 
I76.35t-1(c).  (d),  (e).  Revised  .... 

176.35-20.  Revised 

New 

177.01f6 

New 

<  77.03-1;  177.05-^.  Revised 

177i)S  -6.  Revised 

177.10  -1(a).  Revised 

177.1G -1(a).  Revised 

177.1G|-1(b).  Revised 

New 

177.1016(a) 

177.10  ■5(b).  Revised 

182.35  -1.  Revised 

177.10|-5(c) 

New 

177.3ia|-7(d).  Revised 

New. 

177.3C|-7(b).  Revised 


New. 


New. 


New 
New  .J. 


New. 

177.15|-1;  177.30-7(c).  Revised  .„ 


New 
New 
177.20J-1;  177.20-5;  18120-35;  182.15-45,  Re- 

viseQ. 
New. 
New. 

177.251-1.  Revised  .-.. 
New. 
New. 

177.301-7 (a).  Revised 

New. 
New. 
New. 


177.30  -7(b).  Revised 

177.301-1 .  Revised 

177.35t-1.  Revised 

177.35f6.  Revised 
177.35|-10.  Revised 
177.35|-15.  Revised 
New. 
New. 


New 
New 
l^w 
New..i 

now 


Reference 


SOLAS  Oh.  1.  Reg.  5,  MSM  II-9.I.1. 

H^O;  Subch.  H. 

169.309(b),  (c). 
NVIC  1 1-83. 

ABYC  A-3-70.  NFPA  701. 


Subch.  H. 

Subch.  H.  NVIC  6-80. 

Subch.  H,  NVIC  6-80. 

Subch.  H,  NVIC  6-80. 

Subch.  H,  NVIC  &-80. 

Subch.  H.  NVIC  &-80. 

Subch.  H.  NVIC  6-80. 

Subch.  H. 

Subch.  H.  NFPA  436. 

Subch.  H. 

NFPA  101. 

IMO/MSC  Circular  526. 

IMO  4.3.  NFPA  101. 


72.05-50(1). 

Subpart  72.15,  NVIC  6-80. 

Subch.  H;  NVIC  11-83. 

IMO  4.1. 

NVIC  11-83;  72.25-10. 


IMO  4.2. 

MSM  II-10.A.6.  SOLAS. 


IMO  4.14, 14.6 

IMO  14.2.1. 

171.140. 

171.145. 

171.150. 

171.155. 

171.145: 171.150. 

171.124. 

170.235. 

SOLAS;  NVIC  11-83. 
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Subchapter  S— Continued 


New  section 


117.25(a) 

117.25(b) 

117.64  

117.68 

117.70  

117.71   

117.72  

117.75 

117.78  

117.110  

117.130 

117.137  

117.150  

117.175  ._.. 

117.200  

117.202  .^ . 

117.204  

117208  

117209 _. 

117.210  

118.115  „ 

118.120  

118.300(a).  (b).(c).(d) 

118  300(e)  „., 

118.310(a)  

118.310(b)  

118.320(a)  — 

118.320(b) „ 

118.320(c)  

118.320(d)  

118.400(a) 

118.4D0(a)(1) 

118.400(a)(2) 

118.400(b)  .". 

118.400(c)  

118.400(d)  

118.400(e)  

118.400(f)  

118.400(g)  

118.410(a)  

118.410(b)  

118.410(c)  

118.410(d)  

118.410(e)  

118.410(0  

118.410(g) 

118.420  

118.425  

118.430  

118.460  

118.465  

118.470  

118.500  

118.500(d) 

118.520  

118.600  _..., 

118.610  „....„ 

119.100  

119.115  „„ _ 

119200(a) 

118.200(b)  

119220  

119.300  ™ 

119.310 . 

119.320  .. „ 

119.330  

119.400 

119.405  


119.410(a).(c) 

119.410(b).  (d).(e).(f).(g) 

119.415  

119.420  


Old  section 


180.05-5(a) 
New 


180.40-1.  Revised 

180.35-1;  180.35-6 

180.30-1;  180.30-5 „ 

18025-1;  18025-6;  Revised 

New „ 

180.25-20 

18025-10.  Revised 

New 

180.20-1.  Revised 

180.20-1.  Revised 

New 

180.15-1;  180.15-5;  180.15-10;  18020-1 

180.10-30.  Revised  ..„ 

180.10-5.  Revised 

180.10-5;  180.10-15. 180.10-20.  Revised 

180.10-25.  Revised  .._..« 

f4g^ _  _    _    

1 80.1  o^'."Rwised'-l"™!_...  J!."~;!....1'1~I 

181.01-1(b).  Revised 

181.05-6.  Revised 

I8l.l0-l(a).(b).(c).(d).(e).  Revised 

181.15^'i ;  i8rV5^'aT.(briL"-T™'~*_  ™!! 
181. 1S-5(c).  Revised 


I8l.l&-I0(a).(g),  Revised 

181.15-10(c).(d).  Revised 

181.l5-10(b),(c),(d).  Revised  ._. 
181.1 5-1 0(d)(2).(e).(f),  Revtsed 
18l20-l(a).  Revised 


I8l20-6(b).  Revised 


Reference 


180.35-10.  Revised. 
180.30-10.  Revised. 
180.25-10;  18025-20. 


Subch.  H. 
Subch.  H. 


18125-1.  Revised  _. 

New _ _.. 

18120-6.  Revised ... 
18120-15.  Revised . 
18120-30.  Revised. 
181.20-20,  Revised. 

181 2i>-icriii"2(w»^lT™l™™  !!ZZ 

^* — 

New [ 

New 

18125-6.  Revised 

New 

New 

New 1.1ZZ.IZ". 

181.30-1;  181 JO-5,  Revised  

181.30-12  „ 

181 .3o-io(a).(t))  .-I!l_!!r™."II"!™Z!I 

181.35-1  

181.10-6.  Revised 

182.01-5 

182.01-1.  Revised 

1 82.05-1 :. 

New 

182.05-5 

1 82.1 0-1  ™_...1™""Z!."I„„ZZI!I 

182.10-5 

New 

1 82.1 0-5(d)  l.„ 

182.15-1;  18220-1 

182.15-6(0).  Revised 

182.15-6(a),(b).  18220-5 

New 

182.15-10;  182.15-20;  18220-10.  Revised 


NVIC  11-83. 


NVIC  6-72. 


NVIC  6-72. 


IMO  92.3. 


54.01-6:  63-01-10. 


MSM  II  10AJ;  ABYC  P-10. 


JMI 


2082 
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New  section 


19.422  - 

19.423  

19.425  

19.430  

19.435  

19.440  

19.445  

19.450  

19.455  

19.458  

19.460  „ 

19.460(0  ...« 

19.465  

19.465(h)  _ 

19.470  

19.480  

19.500  

19.510 

19.520  

19.530  

19.540  

19.600  

19.700 

19.710  

19.715  

19.720  . 

19.730  

20.100  

20.115  

20.200  

20.210  

20.220  

20.310  

20.312  

20.320 

20.322  

20.324  

20.330  

20.340  


20.350 
20.352 
20.354 
20.360 
20.370 
20.380 


20.390  

20.392  

20.410  

20.420  

20.430  

20.432  

20.434  

20.520  

20.530  

20.540  

20.550  

21.100  

21.115  

21.200  

21.202  

21.210  

21.220  

21.240  

21.300 

21.402(a).  (b) 
21.402(c)  ...... 

21.404  

21.408  

21.410  

21.420  


Si  jbchapter  S— Continued 


NOW  .. 


182.  5-15;  182.20-15.  Revised 
182.  5-20;  182.20-20,  Revised 
182J  fi-22 


182 

182. 

182 

182 

New 

182 

181 

1 

181 


5-25; 
5-30; 
5-35; 
5-40; 


Revised 

182.15-45(h) 
Revised 


5-45. 
JtV-35; 
82JO-45, 
tO-35 
182J 10-50.  Revised 
New 
182J 15-1 
82JS-5. 


182:  :5-io 


1 
1 

New 

182 

182 


182- 15-15, 


,  Revised 

^1;  182.30-5;  Revised 


182.  iO-5.  Revised 


Sub|  art  182.40.  Revised 

New 

183.1  il-«.  Revised 


183.1 

183.1 

New 

New 

New 

183 

New 

New 

183 

183.1 


1-6  Revised . 
•5-35  


183.1 

New 

New 

New 

183 

183.1 

1 
183 


New 
New 
New 


Old  section 


182.20-25,  Revised 
18220-30,  Revised 
182.20-35.  Revised 
182.20-40,  Revised 


Revised .. 

Revised .. 

Revised 


6-5;  183.05-10: 183.10-6,  Revised 


15-15;  183.10-15 

15-40;    183.05-45;   183.05-50;   183.05-20, 


R(  vised. 


15-20.  Revised 


l5-60(d).  183.10-30.  Revised 

6^5;    183.05-30;   183.10-25;   183.10-35; 

).  10-40,  Revised. 

0-50,  Revised _ 

183.  »5-25{a).  Revised 

183j)5-35;  183.10-20(1).  Revised  

Nam 

1 84.  icm"  f%wised"!!!!!!!!!!Z!™I!!!!!!™""!Z""Z! 

184.^0-6.  Revised 


183.  >1-5 
New 


184. 15-1  (a).  Revised 

I84.|)5-l(c) 

183 

183 


l0-45(a).  Revised 
l0-45(b).  Revised 

184.  )5-l(d).  Revised  .. 

184. 10-1  

184.  >0-1.  Revised 

New 

New 


New 

185.  »0-35 


Reference 


56.60-96. 


ABYC  P-2. 


ABYC  H-25-86. 


N  VIC  11-83. 
NVIC  11-83. 
NVIC  11-83. 


NVtC  1 1-83. 


NVIC  11-83. 
NVIC  1 1-83. 
56.60-20. 


111.10;  NVIC  11-83. 
111.05. 


111.15. 
111.15. 
111.33. 


Navigation  Rules. 

NVIC  1 1-83. 
111.75-16;  NVIC  11-83. 

33CFR183. 

NVIC  11-83;  11355. 


OGO  83-013. 
IM0  6. 
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Subchapter  S— Continued 


New  section 


121.502  

121.506 

121.602(a).(b).(d) 

121.602(0)  

121.610 

121.620  

121.702 

121.704 

121.710  

122.100  

122.115  

122.202 

122.204  „. 

122.206  

122.208  

122.210  

122.212  

122.220  

122.230  

122250  

122260  

122280  


122282  

122.304  

122.306  

122.310  „ 

122.315  

122.320  

122.330  „ 

122.335  

122.340  

122.350  

122.352  . 

122.356  

122.360  

122.370 .. 

122.402  

122.410  

122.420  

122.502  

122.504  „ 

122.506  „ 

122.508  

122.510  

122.512 

122.514  

122.515  

122.516  ..................... 

122.518  

122.520  

122.524  ™„":"!...I 

122530  

122.602(a),  (b).  (f) 

122.60210.  (d).  (e).  (g) 
122.604 


122.606  „. 

122.608 

122.610  

122.612(a).  (c) ....... 

122.612(b).  (dHh) 

122.700  

122.702  _ 

122.704  

122.720  

122.722  

122.724  

122.726  

122.728 

122.730  

122.740  


Old  section 


18425-1 
nuw  ....... 

now  ....... 

184.35-1 
now M. 

New 

New 

Now  „•..». 


185.01-6 
Now  ......... 

New 


NOW  •.*..•. 

New 


185.19-1.  Revised . 
New 


New 

Now  •»•..., 

New 

18520-1 
New 


185.20-10.  Revised ..... 

18520-15.  Revised 

fi40W 

1 85.2i0K2O."fl  wised3! 

18520-25 

182.15-45(d).  Revised 

1 75.05-1  (d)  

18520-30.  Revised  _„. 

185.17-1  

185.10-1  „ _... 

18522-1.  Revised 

185.25-10.  Revised 

New 

New 

1 8525-1  (d).  Revised  .. 


185.25-1  (a),(b),(c) 
18525-5.  Revised 
New 


18525-7.  Revised 

185.25-10 

18525-10 

185.25-15 

185.30-1  

New 


Reference 


185.30-5.     185.30-10. 

18025-15. 18025-25. 
185.30-15 

185.30-30. 
Revised. 

18020-5. 

185.30-20 
185.30-25  . 
18120-15(( 

1).  Rev^  .. 

—""•—— •• 



New 

New 

New 

New 

klAtAJ 

New .-. 

New ..    



. 

l8525-20(b).  Revised 
18525-20.  Revised .... 


4.05-1. 

4.05-6. 

4.05-10. 

NVIC  11-83;  78.33. 

4.05-10. 

Subpart  4.06. 

4.05-15. 

4.05-20. 

46  U.S.C.  2303,  2304. 

Subpart  4.04.  46  U.S.C.  2306. 

NVIC  11-83;  46  U.S.C.  11301;  Subpwl 

78.37. 
78.37-3(0);  NVIC  11-83. 
33  CFR  164.11. 
78.10-1. 

OGD  89-037. 

NVIC  1 1-83;  7ai6. 
OGD  89-037. 


46  U.S.C.  8102. 
tf^172. 
46  U.S.C.  3502 
46  use.  3502. 


NViC  11-83;  78.ia 

78.47-47;  NVIC  11-83. 

NVIC  11-83;  78.47-47. 

160.051. 

NVIC  11-83;  78.17-60 

NVIC  11-83;  78.17-60;  IMO  175.3. 


NFPA  101. 


78.47-15. 

NVIC  1 1-83;  78.47. 


160.051-6;  160.076;  160.077. 
160.062. 


JMI 


New  section 


122.900 
122.910 


175.100 
175.110 
175.112 
175.120 
175.122 
175.200 
175.400 


175.540  

175.550  

175.560  „. 

175.600  

175.800  

175.900  

176.100  

176.103  

176.105  

176.107  .. 

176.110  

176.112  

176.113  

176.114  

176.120  

176.202  

176204 

176.302  

176.306  

176.310  

176.400(a)  

176.400(b),  (c) 

176.402 

176.402(e)(8) 

176.404  

176.500  

176.502 

176.600  

176.610  

176.612(a).  (b)  .... 

176.612(c)  

176.630  

176.670  

176.700(a),  (b)  ..... 

176.700(c)  

176.700(d)  

176.702  


176.704 

176.710  

176.800  

176.801  

176.802  

176.804  

176.806  

176.808  _, 

176.810  

176.812  ..„ 

176.814  

176.816  

176.818  , 

176.830  

176.840  

176.900(a),  (b) 

176.910  ....„ 

176.920(a).  (b) 
176.920(c).  (d) , 

176.930  

177.100  . 

177.115  


Sue  chapter  S— Continued 


185.05-1(3) 
185.05 -1(b) 


175.01 

175 

175.05f5(d) 

175.1 

175.07 

175 

175.10, 


i.05-1 


1.05  -1 


15-1 


i.25  -1 
.30  1 


10-1 
i.01  ^ 


1.01  -5, 


1.05 -1 
1.20-1 


i.20  5 


175.20-5 


i.25  -5, 


176 

176 

176.; 

176 

176 

1 

176.: 

176 

176 

176 

176. 

176 

UefM 

177 


25  -25. 
25-30; 
25-35, 
25-40 
76.25  45 
25-50 
30-1  .. 
35-1 
35-15 
35-1 
35-20, 
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Old  section 


Reference 


Subchapter  T 


1(a),  Revised 
175.05-3  ... 
,  Revised 

<c) 

1  

15 

Revised 


1,  Revised 

;  175.10-2;  181.05-1.  Revised 


1;  176.01-3,  Revised 

,  Revised .... 

10 

15,  Revised 

20,  Revised 


175.1 

175.; 

175 

175.27 

175.1 

175 

176.01 

176J 

176.01 

176.01 

176.01 

Mauu 

176.0 if 25,  Revised 

New 

176.01*35 

176.01  27 

176.01  «) 

176.01  -40;  176.01-27(d);  176.35-25 

185.12 

176.01H5 

176 

175.; 

176.05f5,  Revised 

New 

176.05I-10 

176 

176.1 

176.1 

176.1 

176.1 

New 

New 

176.1 

176.201-1 

New 

176 

New 

New 

New 

176.25fl,  Revised 

1 

176.; 


.10  -1 

06 

15-1, 

5-10 


Revised 
Revised 


15-1 


(a)  

,  Revised 


Revised 

176.251-10,  Revised 

176.25  -15.  Revised 

251-20;  176.25-22,  Revised 

.  Revised 

;  176.25-32,  Revised 

,  Revised 


(a),  (b) „ 

176.35-30,  Revised 
(c),  (d).  (e).  Revised  .... 

Revised 


01-6 


46  U.S.C.  3301-3303  Revised. 


46  U.S.C.  5102. 

46  U.S.C.  2101;  IMO;  Subch.  F,  H,  J, 
S. 


46  U.S,C.  3311,3313. 


46  U.S.C.  3307. 
IMO. 

IMO. 


46  U.S.C.  3313. 
46  U.S.C.  2113. 


46  U.S.C.  3305. 
IMO. 


NVIC  11-83;  78.33. 


NVIC  11-63;  78.33. 


MSM. 


SOLAS  Ch.l.  Reg.  5,  MSM  II-9.I.1. 
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New  section 


177.202  

177.210  

177.300  

177.310  

177.315  

177.330  

177.340  

177.405(a)  

177.405(b)  

177.405(c)  

177.405(d)  

177.405(e)  

177.405(0  

177.405(g)  

177.405(h)  

177.405(i)  

177.410(a)  

177.410(b)  

177.410(c).  (d) 

177.430  

177.500  

177.600  ....; 


177.620  

177.700 

177.710 

177.800(a),  (b).  (c) 
177.800(d).  (e)  

177.800(0  

177.800(g)  

177.810(a)  

177.810(b),  (c).  (d) 

177.820  

177.900  

177.920  „.... 

177.940  

177.960 

177.970  

177.1010  

177.1020  

177.1030  

178.115  

178.210  

178.220  

178.230  

178.310  

178.320  

178.325  

178.330 

178.340  

178.410  

178.420  

178.430  

178.440  

178.450  

178.510  

179.115  

179.210  

179.212  

179220  

179230  

179.240  

179.310  

179.320  

179.330  
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IMO  4.3,  NFPA  101. 
72.05-50(1). 


IMO  4.1. 
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81.410(c) 

81.410(d)  
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Subpart  4.06. 

4.05-15. 

4.05-20. 

46  U.S.C.  2303.  2304. 

Subpart  4.04,  46  U.S.C.  2306. 

NVIC  1 1-83;  46  U.S.C  1 1301;  Subpart 

78.37. 
33  CFR  164.11. 

CGD  89-037. 

NVIC  11-83;  78.15. 
CGD  89-037. 


46  U.S.C.  8102. 
IMO  17.2. 
46  U.S.C.  3502. 
46  U.S.C.  3502. 


NVIC  11-83;  78.13. 

NVIC  11-83;  78.47-47. 

160.051. 
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NFPA  101. 
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NVIC  11-83;  78.47. 
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185.726 
185.728 
185.730 
185.740 
185.900 
185.910 


Regulatory  Assessment 

This  document  has  been  reviewed 
under  Executive  Order  12866. 
"Regulatory  Planning  and  Review."  and 
is  considered  a  signi^cant  regulatory 
action  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR 11040;  February  26. 
1979). 

In  conjunction  with  the  NPRM.  the 
Coast  Guard  conducted  a  detailed 
assessment  of  the  costs  and  benefits  of 
the  proposed  changes  affecting  small 
passenger  vessel  owners,  the  public,  and 
the  Coast  Guard.  The  average  annual 
cost  to  the  small  passenger  vessel 
industry  of  the  proposed  changes  in  the 
NPRM  was  estimated  to  be  $8.44 
million  per  year  in  1987  dollars.  The 
NPRM  preamble  included  an 
explanation  of  how  the  cost  was 
determined,  details  of  some  of  the  more 
expensive  cost  items,  and  an  analysis  of 
the  anticipated  impact.  Many  responses 
to  the  NPRM  focused  on  a  few  key 
issues,  which  are  discussed  in  the 
following  paragraphs. 

The  prices  used  for  new  equipment 
proposed  in  the  NPRM  reflected  the 
minimiun  cost  that  would  be  incurred 
by  a  vessel  owner  or  operator  to  meet 
the  regulations.  This  is  not  necessarily 
the  equipment  of  choice  for  most 
vessels.  Many  vessel  owners  and 
operators  presently  use  equipment 
proposed  by  this  SNPRM  because  they 
recognize  the  need  for  such  equipment. 
In  doing  so,  they  have  voluntuily 
installed  high  quality,  expensive 
equipment  based  on  factors  such  as 
rehability,  serviceability,  and  superior 
performance.  Thus,  while  an 
inexpensive  fathometer  installed  on  a 
transom  moimt  would  meet  the  letter  of 
the  regulation  and  save  the  cost  of 
drydocking,  most  owners  would  install 
a  more  expensive  device,  with  a 
through-hidl  transducer,  in  order  to  gain 
reliabiUty.  Owners  have  pointed  out 
that  inexpensive  equipment  does  not 
stand  up  to  the  rigors  of  commercial  use 
and  may  cost  more  than  quality 
equipment  in  the  long  run,  because  the 
failure  of  a  device  may  prevent  a  vessel 
from  operating  and  earning  revenue. 
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In  order  to  more  accurately  reflect  the 
impact  of  this  regulatory  padtage,  the 
Coast  Guard  has  increased  the  assumed 
cost  of  many  add-on  items  based  upon 
responses  to  the  NPRM.  For  example, 
the  assumed  cost  of  a  radar  has  been 
increased  from  $3/KX)  to  $6,000  based 
upon  industry  comments.  Further,  to 
more  acciu^tely  reflect  the  costs 
experienced  by  industry  in  maintaining 
and  eventually  replacing  equipment,  the 
annual  maintenance  cost  has  been 
assumed  as  20  percent  of  the  initial 
procurement  and  installation  cost. 

Other  comments  stated  that  the 
interest  rate  assumed  in  the  analysis  (10 
per  cent  annually)  and  the  period  over 
which  costs  were  annualized  (25  years) 
were  grossly  misrepresentative  of  the 
financing  that  is  available  to  the 
industry  in  terms  of  interest  rates  and 
repayment  period. 

The  Coast  Guard  was  not  attempting 
to  model  actual  interest  rates  and  loan 
periods  when  choosing  the  values  used 
in  the  analysis.  Rather,  the  Coast  Guard 
was  relying  on  guidance  provided  by 
the  Office  of  Muiagement  and  Budget 
(0MB)  through  Executive  Order  12291. 
That  order  specifies  that  a  time  value  of 
money  of  ten  percent  be  used  and 
suggests  an  analysis  period  of  30-35 
years,  beyond  which  the  impact  of  a 
constant  cash  flow  becomes  negligible 
in  terms  of  present  value.  In  the  analysis 
which  accompanied  the  NPRM.  the 
Coast  Guard  assumed  a  time  value  of 
money  of  10  per  cent  and  extended  the 
analysis  over  a  period  of  100  years  to 
determine  the  cost  of  the  rulemaking. 
For  the  SNPRM,  the  latest  OMB 
direction  requires  the  Coast  Guard  to 
assume  a  time  value  of  money  of  7  per 
cent.  Additionally,  the  Coast  Guard  has 
limited  the  evaluation  cost  of  the 
rulemaking  to  a  30  year  period  instead 
of  100  years. 

It  is  apparent  that  some  confusion  was 
caused  by  the  Coast  Guard's  use  of  four 
sample  vessels  to  quantify  the  impact. 
As  a  matter  of  simpUfication.  the  Coast 
Guard  chose  to  use  a  period  of  25  years, 
the  assumed  life  of  a  small  passenger 
vessel,  when  quantifying  the  impact  on 
the  sample  vessels.  Iliese  examples 
have  not  been  used  in  this  SNPRM. 


Reference 


160.051-6;  160.076;  160.07. 
160.062. 


Several  comments  pointed  out  that, 
on  the  basis  of  fleet  size  and  number  of 
passengers  carried,  the  small  passenger 
vessel  fleet  has  an  exemplary  safety 
record,  particularly  when  compared  to 
other  transportation  modes,  and 
recommended  that  the  Coast  CJuard 
compare  the  safety  records  of  different 
transportation  modes  before  proceeding 
with  the  rulemaking. 

The  Coast  Guard  reviewed  safety  data 
from  different  transportation  modes  and 
found  no  conunon  basis  for  comparison. 
Further  compounding  the  complexity  of 
the  issue  is  the  variety  of  reasons 
involved  with  choice  of  transportation 
modes.  For  example,  travel  via       , 
scheduled  airlines  is  generally 
recognized  to  involve  some  degree  of 
risk.  However,  milUons  of  people  travel 
by  air  annually,  at  a  relatively  high 
monetary  cost,  because  of  a  need  to 
travel  a  large  distance  in  a  short  period 
of  time.  With  the  exception  of  some 
ferry  operations,  passengers  are 
generally  not  driven  to  travel  on  small 
passenger  vessels  by  some  need  which 
outweighs  the  perceived  risk.  Rather, 
most  small  passenger  vessel  travel  is 
done  for  pleasure  under  a  perception  of 
minimal  risk,  if  any. 

Several  comments  suggested  that  the 
cost  of  the  other  regiAations  and  policies 
which  have  been  promulgated  recently 
or  are  expected  to  be  published,  such  as 
alcohol  and  drug  regulations  and 
manning  policies,  should  be  considered 
a  part  of  the  evaluation  for  the 
subchapter  T  proposal  because  the  costs 
will  all  impact  upon  the  same  small 
passenger  vessel  operator.  The  Coast 
Guard  recognizes  die  industry's  concern 
about  multiple  regulatory  projects 
which  cumulatively  increase  the 
operational  costs  of  a  small  passenger 
vessel.  This  concern  is  addressed  in 
Executive  Order  12291  and  DOT  Order 
2100.5,  which  require  that  eadi 
regulatory  project  must  be  justifiable  on 
its  own  merits  in  terms  of  balancing 
costs  and  benefits. 

The  analysis  for  this  SNPRM  is  a 
revision  of  the  analysis  completed  for 
the  NPRM,  with  changes  made  to  reflect 
industry  comments  and  inputs.  Because 
several  comments  from  the  insurance 
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industry  stated  that  little  or  no  saving  in 
insurance  premiums  would  accrue  to 
vessel  owners  for  improvements  such  as 
fixed  fire  extinguishing  systems,  these 
savings  have  not  been  included  in  the 
evaluation  of  this  SNPRM. 

This  SNPRM  proposed  several 
changes  in  the  small  passenger  vessel 
regulations  which  will  decrease  the 
operating  costs  of  the  fleet  overall. 
These  decreased  costs  will  primarily  be 
due  to: 

1.  Reduced  fire  damage  due  to 
increased  fire  protection  equipment; 

2.  Extended  drydocking  intervals  for 
non  wood- hulled  vessels; 

3.  Reduced  structural  fire  protection 
requirements;  aiid 

4.  Greater  flexibility  in  the  choice  of 
structural  fire  protection  materials  and 
piping  materials. 

The  regulations  proposed  in  this 
SNPRM  would  result  in  an  overall 
increased  cost,  for  the  initial  purchase 
and  outfitting  of  a  new,  small  passenger 
vessel,  of  approximately  Si, 500  to 
$94,000  per  vessel  depending  upon  the 
vessel's  operation  and  number  of 
passengers  permitted  to  be  carried.  The 
total  net  present  value  of  the  cost  of  the 
proposed  changes  is  $102.7  million. 

Time  phasing  and  discounting  were 
used  to  determine  the  Net  Present  Value 
(NPV)  and  Average  Annual  Cost  (AAC). 
Discounting  recognizes  that  future  costs 
or  benefits  are  not  worth  the  same 
amount  at  the  present  time,  and  that  the 
relationship  between  monetary  values  at 
different  points  in  time  is  the  interest 
rate  or  discount  factor.  The  NPV  is  the 
total  value  of  all  future  costs  and 
benefits  from  this  proposal  on  the 
effective  date  of  the  regulations.  To 
calculate  the  NPV  oithe  regulations  as 
proposed  in  this  SNPRM,  the 
regulations  were  assumed  to  be  effective 
for  a  planning  period  of  30  years, 
instead  of  100  years  as  used  in  the 
NPRM.  Each  year's  expected  yearly  cost 
was  multiplied  by  a  discount  factor  and 
summed  over  all  years  of  the  planning 
period.  The  AAC  is  the  NPV  discounted 
over  all  the  years  of  the  planning  period, 
producing  equal  annual  costs.  For  the 
evaluation  the  average  life  of  a  small 
passenger  vessel  was  estimated  to  be  25 
years. 

More  than  70  individual  changes  from 
the  existing  regulations  were  identified 
in  this  proposal  as  being  monetary  cost/ 
benefit  items.  The  most  significant  of 
these  items  were: 

1.  Liferafts  or  inflatable  buoyant 
apparatus  for  certain  vessels  ($4.87 
million  AAC); 

2.  Passenger/crew  lists  ($1.03  million 
AAC);  and 
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3.  Fixed  otal  flooding  fire 
extinguish  ng  systems  in  machinery 
spaces  ($1.  )6  million  AAC). 

The  estir  lated  cost  of  the  proposed 
changes  an  based  on  information  from 
small  pass)  nger  vessel  owners,  builders, 
equipment  vendors,  and  marine 
equipment  catalogs,  and  include 
estimated  i  initial  outfitting  costs  and  the 
annual  reci  irring  costs.  Outfitting  costs 
include  th«  initial  purchase  price  and 
installatior  charge  for  new  equipment. 
Recurring  (  osts  include  annual 
maintenan  :e  and  service  cost,  annual 
labor  cost  at  making  passenger  and 
crew  lists,  md  an  annual  pro  rata 
replacemei  t  cost  for  the  cited 
equipment  based  on  a  ten  year  life 
expectanc] ,  minus  any  quantifiable 
monetary  I  enefit  from  annual  cost 
savings  du )  to  items  such  as  reduced 
insurance  >remiums,  reduced  materia) 
costs,  and  educed  number  of 
drydockin  ,s.  A  discussion  of  the 
individual  cost  or  monetary  benefit  of 
many  prop  Dsed  changes  is  included  in 
the  "Discu  ision  of  Proposed 
Regulatiors"  in  this  preamble. 
Comments  are  requested  on  the  costs 
stated  throughout  this  preamble. 

The  small  passenger  vessel  industry 
would  inci  ir  a  direct,  average  annual 
cost  of  $9.:  1  million  as  a  result  of  this 
SNPRM.  A  Ithough  the  direct  cost  may 
be  conside  "ed  large,  the  need  for  and 
benefits  of  the  proposed  regulations 
justify  the  :ost. 

The  priE  lary  benefit  of  the  proposed 
regulation!  is  that  they  are  expected  to 
reduce  the! number  of  fives  lost,  and 
injuries  and  property  damage  sustained, 
as  a  resuh  pf  casualties  involving  small 
passenger  vessels.  This  primary  benefit 
can  not  beireadily  calculated  in 
monetary  terms.  Some  of  the 
requireme  its  proposed  by  this 
rulemakin  ;  for  which  the  full  monetary 
benefit  of  he  requirement  can  not  be 
easily  quantified  include:  liferafts  and 
inflatable  buoyant  apparatus,  EPIRBs, 
fixed  totaljflooding  fire  extinguishing 
systems,  f»e  detecting  systems,  and 
passenger  end  crew  lists. 

Based  ot  available  small  passenger 
vessel  casikalty  data,  the  proposed 
requirem^ts  for  inflatable  liferafts  and 
buoyant  a  tparatus  are  expected  to  save 
two  lives   er  year.  The  requirement  that 
lifejackets  be  worn  in  hazardous 
situations  is  estimated  to  save  an 
additiona  life  per  year. 

Concen  ing  tne  requirement  for  fixed 
fire  exting  aishing  systems  in  machinery 
spaces,  th(  i  Coast  Guard  estimates  that 
this  requiiement  will  prevent  $0.3 
million  in  property  damage  each  year. 

The  Dej  artment  of  Transportation 
General  C  mnsel's  memorandum  of 
January  8, 1983,  noted  that  $2.5  million 
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per  statistical  life  saved  is  a  reasonable 
estimate  of  people's  willingness  to  pay 
for  safety.  Injuries  are  calculated  at 
varying  fractions  of  this  amount 
depending  on  the  severity  of  the  injury. 
Considering  the  three  lives  per  year 
estimated  to  be  saved  by  the 
implementation  of  these  proposed 
regulations,  the  Coast  Guard  estimates 
that  this  rulemaking  will  produce  an 
annual  benefit  of  at  least  $7.5  million  in 
lives  saved  and  injuries  prevented 
alone. 

Additionally,  the  Coast  Guard 
estimated  that  these  proposed 
regulations  will  produce  other 
unquantified  savings.  The  revised 
format  of  these  regulations  alone,  with 
the  creation  of  subchapter  K,  will  make 
them  generally  easier  to  use.  EPIRBs 
will  reduce  the  number  of  search  and 
rescue  false  alarms  and  reduce  search 
time.  Passenger  lists  and  voyage  plans 
will  further  reduce  Coast  Guard  search 
and  rescue  resources  expended  in 
offshore  searches.  EPIRBs  and  inflatable 
primary  lifesaving  equipment  will  also 
reduce  the  number  of  cold  water  related 
injuries.  When  considered  collectively, 
the  Coast  Guard  believes  these 
unquantified  benefits,  as  well  as  the 
estimated  savings  in  the  deployment  of 
search  and  rescue  resources  will  easily 
produce  an  additional  benefit  of  $2 
million  annually. 

Based  on  an  estimated  3  lives  saved 
(liferafis  and  lifejackets)  and  other 
unquantified  benefits,  the  equivalent  of 
an  additional  life  saved  or  one  severe 
injury  prevented  would  be  required  for 
the  regulation,  taken  as  a  whole,  to  be 
fully  cost-effective.  The  Coast  Guard  has 
considered  a  range  of  options  in 
structuring  this  proposed  rule,  and  has 
tried  to  structure  the  components  of  this 
rule  in  as  cost-effective  a  way  as 
possible.  In  some  cases,  quantifiable 
benefits  may  not  appear  to  fully  justify 
the  costs.  The  Coast  Guard  will  continue 
to  evaluate  how  to  weigh  costs  and 
quantify  benefits  in  making  decisions  as 
this  rulemaking  progresses.  In 
evaluating  the  proposed  requirements, 
final  decisions  are  critically  dependent 
on  the  treatment  of  low  probability,  high 
consequence  events.  To  what  extent,  for 
example,  is  there  adequate  justification 
to  support  a  conclusion  that  fires, 
occurring  in  machinery  spaces  not 
otherwise  protected  by  the  provisions  in 
this  proposed  rule,  could  lead  to  the 
loss  of  the  equivalent  of  20  lives  over 
the  30  year  life  of  this  rule?  The  Coast 
Guard  specifically  seeks  comment  on 
such  potential  costs  and  benefits. 

Fortunately,  a  United  States  small 
passenger  vessel  carrying  a  large 
number  of  passengers  has  not  been 
involved,  to  date,  in  a  major  casualty 


resulting  in  a  Significant  ntunber  of 
injuries  or  deaths.  As  available  statistics 
indicate,  the  average  size  of  small 
passenger  vessels  is  increasing.  As  the 
average  size  increases,  the  risk  of  having 
a  catastrophic  casualty  also  increases.  A 
low  probability,  high  consequence 
accident  is  difficult  to  predict  using 
casualty  statistics.  The  historical  lack  of 
a  small  passenger  vessel  accident 
resulting  in  a  large  loss  of  life  can  not 
be  used  as  an  argument  to  say  that  such 
an  incident  will  not  happen  in  the 
future. 

The  existing  regulations  do  not 
adequately  address  the  continuing 
increase  in  the  number  of  persons  being 
carried  on  small  passenger  vessels 
today.  This  continuing  increase 
emphasizes  the  need  for  the  proposed 
regulations.  One  casualty  involving  a 
small  passenger  vessel  carrying  a  large 
number  of  passengers,  which  involves  a 
large  fire  or  results  in  passengers 
entering  the  water,  would  dramatically 
increase  the  number  of  lives  saved  by 
equipment  and  procedures  required  by 
the  proposed  regulations.  The  number 
of  lives  saved  by  the  proposed 
regulations  for  survival  craft  alone 
would  be  much  more  than  the  estimated 
average,  based  on  recent  casualty  data, 
of  two  lives  per  year. 

The  proposals  for  liferafts  and 
inflatable  buoyant  apparatus  are  based 
on  the  recognition  of  the  potential  for  a 
tragic  accident  involving  a  large  number 
of  passengers  as  well  as  the  number  of 
deaths  which  have  occurred  in  the  past. 
Because  of  the  high  cost  of  survival 
craft,  alternatives  to  the  proposed 
requirements  were  extensively 
considered.  The  proposed  regulations 
for  survival  craft  were  determined  to  be 
the  best  balance  of  number  of  persons  at 
risk,  the  threat  due  to  hypothermia,  and 
cost. 

The  proposal  to  require  Category  1 
satellite  EPIRBs  on  all  small  passenger 
vessels  presently  required  to  have 
EPIRBs,  as  well  as  on  vessels  on 
coastwise  routes  and  Great  Lakes  routes 
more  than  three  miles  from  shore,  is 
based  upon:  (1)  The  improved  signals 
that  the  new  Category  1  satellite  EPIRBs 
transmit;  and  (2)  recognition  that  many 
casualties  occur  close  to  shore  without 
an  adequate  distress  signal  being 
transmitted.  The  proposed  requirements 
for  Category  1  satellite  EPIRBs  would 
improve  rescue  response  by  reducing 
delays  and  increasing  the  accuracy  of 
the  signal  location.  The  costs  to  search 
and  rescue  units  would  be  decreased 
because  such  units  would  have  to  spend 
less  time  responding  and  also  because  of 
an  expected  reduction  in  the  number  of 
false  alarms  which  must  be  tracked 
down.  False  alarms  from  Category  1 


satellite  EPIRBs  are  less  likely  and 
easier  to  trace  than  &t>m  the  presently 
required  Class  A  or  Class  C  EPIRBs.  The 
benefits  of  the  proposed  requirement  for 
Category  1  satellite  EPIRBs  are  difficult 
to  quantify. 

The  proposal  that  fixed  total  flooding 
fire  extinguishing  systems  be  installed 
in  enclosed  machinery  spaces  on  all 
vessels  was  based  upon  the  large 
number  of  casualties  involving 
machinery  space  fires  and  the  relatively 
inexpensive  cost  of  these  systems  for 
most  small  passenger  vessels.  The 
monetary  benefit  of  such  systems  due  to 
reduced  fire  damage  and  insurance 
premiums,  which  can  be  quantified,  has 
been  included  in  the  average  annual 
cost.  Some  insurance  industry  estimates 
indicate  that  fixed  total  flooding  fire 
extinguishing  systems  actually  "pay  for 
themselves"  in  three  to  ten  years  due  to 
reduced  insiu'ance  premiums.  However, 
as  comments  to  the  NPRM  stated  that 
this  would  not  be  the  case  for  many 
vessels,  these  potential  benefits  were 
not  included  in  the  analysis. 

Smoke  detecting  systems  do  result  in 
reduced  insurance  premiums  and  are 
considered  essential  for  ensuring  eariy 
detection  of  a  fire,  which  leads  to  more 
organized  and  effective  firefighting  and 
evacuation  responses.  Oiganized  and 
effective  response  is  of  particular 
concem  for  vessels  carrying  more  than 
150  passengers  because  of  the  large 
numbers  of  people  at  risk.  These  vessels 
would  be  subject  to  the  requirements  for 
smoke  detecting  systems  in  this 
SNPRM.  The  installation  of  these 
detecting  systems  is  also  considered 
necessary  in  order  to  allow  reduced 
structural  fire  protection.  A  monetary 
benefit  from  smoke  detecting  systems 
due  to  reduced  fire  damage  can  not  be 
determined.  However,  a  rapid  response 
to  one  fire  detected  by  smoke  detecting 
systems  aboard  a  small  passenger  vessel 
carrying  more  than  150  passengers 
would  justify  the  expense  of  such 
systems. 

The  proposed  regulations  for 
passenger  and  crew  lists  stem  from 
requirements  in  the  law.  The  need  for 
such  lists  is  bolstered  by 
recommendations  from  NTSB  and  Coast 
Guard  casualty  reports.  The  lists  will 
provide  search  and  rescue  personnel 
with  the  number  and  identity  of  persons 
missing  in  the  event  of  a  casualty.  Often 
in  such  situations  these  details  are 
difficult  to  determine  with  any  degree  of 
certainty  which  makes  it  difficult  to 
determine  when  to  suspend  a  search. 
The  monetary  benefit  of  such  lists  is 
difficult  to  estimate  but  such  lists  would 
reduce  the  time  it  takes  for  search  and 
rescue  personnel  to  determine  how 


many  persons  are  missing  and  result  in 
more  efficient  use  of  resources. 

A  revised  draft  regulatory  assessment 
has  been  prepared  and  placed  in  the 
rulemaking  docket.  The  assessment 
contains  information  on  the 
methodology  and  data  sources  used  in 
determining  costs  and  benefits,  details 
on  the  costs  and  benefits  of  each  change, 
alternatives  to  proposed  dianges,  costs 
for  sample  small  passenger  vessels,  and 
a  profile  of  the  small  passenger  fleet  and 
its  casualty  history.  For  information 
concerning  inspecting  and  copying  the 
draft  assessment,  refer  to  "ADDRESSES" 
above.  Copies  may  also  be  received  by 
contacting  the  person  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT". 

Small  Entitiei 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  through  612),  the  Coast 
Guard  must  consider  wrhether  this  rule 
is  likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  which  are  not 
domiiiant  in  their  field  and  which 
would  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

A  large  percentage  of  small  passenger 
vessels  are  owned  or  managed  by  small 
entities.  In  order  to  reduce  the  impact  of 
the  proposed  regulations  on  these 
vessels,  alternatives  have  been  proposed 
which  are  intended  to  reduce  the  cost. 
These  alternatives  include  route 
restrictions  (i.e.,  less  than  one  mile  from 
shore)  and  recognition  that  a  vessel  with 
subdivision  is  less  likely  to  sink. 
Further,  requirements  for  existing 
vessels  to  be  retrofitted  to  meet  the  new 
standards  were  limited  to  those  areas 
where  the  greatest  benefits  may  be 
realized. 

The  type  of  vessel  for  which  the 
regulations  would  have  the  greatest  cost 
impact  are  vessels  on  oceans  or 
coastwise  routes  which  {ire  permitted  to 
carry  only  a  fiew  more  passengers  than 
the  maximum  of  six  which  may  be 
carried  on  uninspected  vessels.  This 
group  of  vessels  is  primarily  composed 
of  sport  fishing  vessels  which  carry 
passengers  on  chartered  trips.  Some  of 
these  are  only  operated  on  a  part  time 
basis.  The  owners  of  vessels  operated 
part  time  would  be  affected  the  most 
since  such  vessels  make  only  a  limited 
number  of  trips  from  which  they  can 
recover  the  cost  of  the  proposed 
regulations.  The  number  of  vessels  in 
this  category  is  unknown  but  is 
estimated  to  be  so  small  as  to  have  a 
negligible  effect  on  the  cost  of  this 
rulemaking. 
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The  reason  that  the  sport  fishing 
vessels  are  affected  the  most  by  the 
regulations  is  because  approximately  80 
percent  of  the  cost  increase  for  a  vessel 
operating  on  an  oceans,  coastwise,  or 
Great  Lakes  route  is  due  to  the  proposed 
requirement  for  liferafts  and  inflatable 
buoyant  apparatus.  The  per  passenger 
impact  of  the  requirement  for  inflatable 
survival  craft  increases  as  the  passenger 
capacity  of  a  vessel  decreases. 

This  SNPRM  will  also  have  an  impact 
on  wood  hulled  vessels  of  more  than  10 
years  of  age  operated  on  ocean  routes. 
Some  operators  of  wood  hulled  vessels 
in  marginal  condition  may  find  that 
they  have  to  alter  the  scope  of  their 
vessel  operation,  either  by  carrying 
fewer  passengers  or  by  operating  on  a 
more  restricted  route,  in  order  to  remain 
financially  sound.  Because  these  vessels 
account  for  the  majprity  of  casualties 
which  result  in  the  total  loss  of  a  vessel 
at  sea,  the  impact  on  the  industry  at 
large  will  be  reduced  by  the  continuing 
decline  in  the  number  of  wood  hulled 
vessels.  In  1987  there  were  1,535  wood 
hulled  vessels,  comprising  32  per  cent 
of  the  fleet.  By  1991  this  number  was 
reduced  to  1,417  and  represented  only 
25  per  cent  of  the  fleet.  Wood  is  being 
used  in  only  8  per  cent  of  the  new 
vessels  being  constructed. 

Based  on  me  discussion  above,  the 
Coast  Guard  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  etseq.),  the  Office  of 
Management  and  Budget  (0MB)  reviews 
each  proposed  rule  which  contains 
collection  of  information  requirements 
to  determine  whether  the  practical  value 
of  the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirenients  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  the 
following  sections  of  46  CFR: 
115.105(a),  115.202, 115.204,  115.302, 
115.306, 115.310, 115.500(a),  115.612. 
115.700. 115.704. 115.710. 115.810(b). 
115.920(c),  115.930, 116.202. 116.330. 
116.340. 116.610(e).  118.610. 
119.460(e).  120.220(d).  120.320  (d)  and 
(e),  121.420, 121.506.  122.202, 122.206. 
122.208. 122.220. 122.230. 122.260. 
122.280. 122.282. 122.304(c). 
122.340(c).  122.402. 122.502. 122.504. 
122.506. 122.510. 122.514. 122.515. 
122.516, 122.518. 122.602,  122.604. 
122.606, 122.608, 122.610. 122.612. 
122.702. 122.704(c).  176.105(a), 
176.202. 176.204.  176.302. 176.306. 
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176.31 ),  176.500(a),  176.612,  176.700, 
176.701,  176.710,  176.810(b), 
176.92  )(c).  176.930. 177.202.  177.330. 
177.34  ),  178.210,  178.220,  178.230, 
181.61 ),  182.460(e),  182.610(0, 
183.22  )(d),  183.320  (d)  and  (e),  184.420, 
184.50).  185.202, 185.206. 185.208. 
185.22  ),  185.230,  185.260,  185.280, 
185.34  )(c),  185.402, 185.502, 185.504, 
185.50).  185.510,  185.514, 185.516. 
185.51  J,  185.602. 185.604. 185.606, 
185.60  ).  185.610, 185.612. 185.702, 
185.70  Kc). 

The  nformation  collection 
requirements  for  the  NPRM  (all  those 
above  with  section  numbers  between 
1 76  an  1 185)  were  submitted  to  OMB 
for  rev  ew  under  section  3504(h)  of  the 
Paperv  ork  Reduction  Act.  OMB 
approved  the  information  collection 
requirt  ments,  except  for  46  CFR  185.502 
(Passei  ger  Lists).  Since  newly  proposed 
subcha  jter  K  (section  numbers  between 
115  an  1 122  above)  would  apply  only  to 
vessel;  included  under  the  requirements 
of  the  rPRM,  there  are  no  additional 
inform  ition  collection  requirements  in 
this  S^  PRM.  For  the  purposes  of  this 
SNPRJ I  the  same  control  numbers  are 
used  ii  subchapter  K  for  any 
require  ments  that  are  identical  or 
similai  to  the  ones  in  subchapter  T.  The 
corresj  onding  control  numbers  are 
displa'  ed  in  proposed  §§  114.900  and 
175.90  I  of  this  SNPRM.  The  Coast 
Guard  las  resubmitted  the  information 
collection  requirements  for  §§  185.502 
and  12  !.502  to  OMB. 

Persons  desiring  to  comment  on  any 
of  these  information  collection 
requir*  ments  should  submit  their 
comme  nts  both  to  the  OMB  and  to  the 
Coast  ( luard  where  indicated  under 

"AODRI  SSES". 

Federa  ism 


analyzi  d 

princi 

Executive 


This  proposed  rulemaking  has  been 
"  in  accordance  with  the 
es  and  criteria  contained  in 
Order  12612,  and  it  has  been 
determined  that  this  proposed 
rulemafcing  does  not  have  sufficient 

implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Enviro  miental  Impact 

The  f^oast  Guard  considered  the 
enviroamental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2. 
of  Contnandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  fiirther  environmental 
docximpntation.  A  Categorical  Exclusion 
Deterrajination  statement  has  been 
prepar  d  and  has  been  placed  in  the 
rulema  dng  docket. 
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List  of  Subjects 

46  CFR  Part  114,  175 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFB  Part  115,  176 

Fire  prevention,  Marine  safety. 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFB  Ports  116,  117,  119,  171,  177. 
178,  179,  180.  182 

Marine  safety.  Passenger  vessels. 

46  CFR  Part  118,  181 

Fire  prevention.  Marine  safety. 
Passenger  vessels. 

46  CFR  Part  120,  183 

Electric  power.  Marine  safety. 
Passenger  vessels. 

46  CFR  Part  121,  184 

Communications  equipment,  Marine 
safety.  Navigation  (water).  Passenger 
vessels. 

46  CFR  Part  122,  185 

Alcohol  and  alcoholic  beverages. 
Drugs,  Hazardous  materials,  Marine 
safety.  Navigation  (water),  Passenger 
vessels.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  170 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  173 

Marine  safety.  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  title  46,  Code  of  Federal 
Regulations  by:  redesignating  parts  114 
through  139  (reserved  in  sulxJiapter  J) 
as  subchapter  K;  amending  parts  170, 
171,  and  173  of  subchapter  S,  and  by 
amending  subchapter  T  as  follows. 

1.  Parts  114  through  139  (resened  in 
subchapter  J)  are  redesignated  and 
added  as  subchapter  K  to  read  as 
follows: 

SUBCHAPTER  K— SMALL  PASSENGER 
VESSELS  CARRYING  MORE  THAN  150 
PASSENGERS  OR  WITH  OVERNtGHT 
ACCOMMODATIONS  FOR  MORE  THAN  49 
PASSENGERS 

PART  114— GENERAL  PROVISIONS 

Sec. 

114.100    Purpose. 

114.110    General  applicability. 

114.112    Specific  applicability  for 

individual  parts. 
114.120    Vessels  on  an  international  voyage. 
114.122    Load  lines. 
1 14.200    Gross  tonnage  as  a  criterion  for 

requirements. 


114.400    Definitions  of  terms  used  in  this 

subchapter. 
114.540    Equivalents. 
114.550    Special  consideration. 
114.560    Appeals. 
114 .600    Incorporation  by  reference. 
114.800    Approved  equipment  and  material. 
114.900    OMB  control  numbers. 

Authority:  46  U.S.C.  2103,  3306,  3703;  49 
U.S.C.  App.  1804;  49  CFR  1.45. 1.46; 
§  114.900  also  issued  under  authoritv  of  44 
U.S.C.  3507. 

§114.100    Purpose. 

The  purpose  of  this  subchapter  is  to 
implement  applicable  sections  of 
subtitle  II  of  title  46,  United  States  Code, 
which  require  the  inspection  and 
certification  of  small  passenger  vessels. 

§114.110    General  applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (f)  of  this  section,  this 
subchapter  applies  to  each  vessel  of  less 
than  100  gross  tons  and  less  than  200 
feet  which: 

(1)  Carries  more  than  150  passengers; 
or 

(2)  Has  overnight  accommodations  for 
more  than  49  passengers. 

(b)  A  vessel  of  less  than  100  gross  tons 
which  either  carries  not  more  than  150 
passengers,  or  has  overnight 
accommodations  for  not  more  than  49 
passengers,  and  which  is  not  more  than 
200  feet  in  length,  may  comply  with  the 
provisions  in  subchapter  T  (Small 
Passenger  Vessels)  of  this  chapter. 

(c)  A  vessel  of  less  than  100  gross  tons 
must  comply  v«th  parts  72.  75.  and  76 
of  subchapter  H  (Passenger  Vessels)  of 
this  chapter,  and  with  the  applicable 
requirements  for  marine  engineering 
and  electrical  systems  contained  in 
subchapter  F  (Marine  Engineering)  and 
subchapter  J  (Electrical  Engineering)  of 
this  chapter  if  it  is: 

(1)  A  vessel  which  carries  more  than  " 
600  passengers. 

(2)  A  vessel  with  overnight 
accommodations  for  more  than  150 
passengers;  or 

(3)  A  vessel  of  more  than  200  feet  in 
length  which  carries  more  than  six 
passengers. 

(d)(1)  Unless  otherwise  provided,  an 
existing  vessel  which  is  not  required  to 
comply  with  a  requirement  in  this 
subchapter  may  comply  with  the 
regulation  that  was  applicable  to  the 
vessel  on  [date  of  the  day  before  the 
effective  date  of  the  final  rule]. 

(2)  A  vessel  required  by  this 
subchapter  to  meet  applicable  sections 
of-subchapter  H  shall  follow  the  phase- 
in  schedule  for  certain  equipment  and 
requirements  found  in  this  subchapter. 

(e)  This  subchapter  does  not  apply  to: 


(1)  A  vessel  operating  exclusively  on 
inland  waters  which  are  not  navigable 
waters  of  the  United  States; 

(2)  An  oceanographic  research  vessel; 

(3)  A  boat  forming  part  of  a  vessel's 
lifesaving  equipment  and  which  is  not 
used  for  carrying  passengers  except  in 
emergencies  or  during  emergency  drills; 

(4)  A  vessel  of  a  foreign  country 
which  is  a  party  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended  (SOLAS),  to  which 
the  United  States  Government  is 
currently  a  party,  and  which  has  on 
board  a  current  valid  SOLAS  Passenger 
Ship  Safety  Certificate;  or 

(5)  A  vessel  of  a  foreign  country, 
whose  government  has  inspection  laws 
approximating  those  of  the  United 
States  and  which  by  its  laws  accords 
similar  privileges  to  vessels  of  the 
United  States,  v.'hich  has  on  board  a 
current  valid  certificate  of  inspection, 
permitting  the  carrying  of  passengers, 
issued  by  its  government. 

(f)  The  relationship  between  this 
subchapter  and  other  subchapters 
pertaining  to  the  inspection  and 
certification  of  small  passenger  vessels 
(passenger  vessels  under  100  GT)  is 
provided  in  the  table  below,  which 
shows  the  breakpoints  between 
subchapters  T,  K,  and  H  of  this  chapter. 

Table  114.110(0 


Subchapter  T 

Subchapter  K 

Subchapter 
Ki: 

<150  pas- 

151-600 

^601  pas- 

sengers 

passengers 

sengers 

or 

or 

or 

overnight  ac- 

overnight ac- 

overnight ac- 

commoda- 

commoda- 

commoda- 

tions for  < 

tions  tor 

tions  for? 

49  pas- 

50—150 

151  pas- 

sengers. 

passengers 

sengers 

and 

and 

or 

<  200  feet 

<  200  feet 

^  200  feet 

Wessels  in  this  category  are  small  pas- 
senger vessels  (passenger  vessels  less  than 
100  GT)  but  are  required  to  comply  with  parts 
72.  75.  and  76  of  subchapter  H,  parts  114, 
115.  121.  and  122  of  subchapter  K.  and  the 
applicat)(e  requirements  of  sutx:;tiapter5  F  and 

§114.112    Specific  applicability  for 
Individual  parts. 

At  the  beginning  of  certain  parts  of 
this  subchapter,  a  more  specific 
application  is  given  for  all  or  particular 
portions  of  that  part.  This  appUcation 
sets  forth  the  type,  size,  service,  or  age 
of  a  vessel  to  which  certain  portions  of 
that  part  apply  or  particular  dates  by 
which  an  existing  vessel  must  comply 
with  certain  portions  of  that  part. 


§114.120   Vessels  on  an  international 
voyage. 

A  mechanically  propelled  vessel 
which  carries  more  than  12  passengers 
oil  an  international  voyage  must  comply 
with  the  applicable  requirements  of 
SOLAS  as  well  as  this  subchapter. 

§114.122    Load  lines. 

A  vessel  of  79  feet  in  length  or  more. 
the  keel  of  which  was  laid  or  which  was 
at  a  similar  stage  of  construction  on  or 
after  July  21. 1968.  and  which  is  on  a 
voyage  other  than  a  domestic  voyage  is 
subject  to  load  line  assignment, 
certification,  and  marking  under 
subchapter  E  (Load  Lines)  of  this 
chapter. 

§  1 1 4.400    Definitions  of  terms  used  in  this 
subchapter. 

(a)  Terms  used  in  this  subchapter  are 
defined  in  paragraph  (b)  of  this  section. 
The  number  in  brackets  after  certain 
terms  describing  areas  on  a  vessel  refers 
to  the  applicable  column  and  row 
number  where  that  area  is  listed  in 
Tables  116.415  (b)  and  (c)  of  part  116  of 
this  subchapter. 

(b)  General  terms. 
Accommodation  space  (4l  means  a 

space  used  as  a: 

(1)  Public  space; 

(2)  Hall; 

(3)  Dining  room  and  messroom; 

(4)  Lounge  or  cafe; 

(5)  Public  sales  room; 

(6)  Overnight  accommodation  space; 

(7)  Barber  shop  or  beauty  parlor; 

(8)  Office  or  conference  room; 

(9)  Washroom  or  toilet  space; 

(10)  Medical  treatment  room  or 
dispensary;  or 

(11)  Game  or  hobby  room. 
Atrium  means  a  continuous  deck 

opening  connecting  more  than  two  deck 
levels  that  is  covered  at  the  top  of  the 
series  openings  and  is  used  for  purposes 
other  than  an  enclosed  stairway, 
elevator  hoistway.  escalator  opening  or 
utility  trunk  used  for  pipe,  cable,  or 
ductwork. 

Balcony  means  a  partial  deck  within 
an  accommodation  space  open  to  the 
deck  below  to  create  two  freely 
commimicating  levels  within  the  same 
space. 

Beam  or  B  means  the  maximum  width 
of  a  vessel  from: 

(1)  Outside  of  planking  to  outside  of 
planking  on  wooden  vessels;  and 

(2)  Outside  of  frame  to  outside  of 
frame  on  all  other  vessels. 

Bulbous  bow  means  a  design  of  bow 
in  which  the  forward  underwater  frames 
ahead  of  the  forward  perpendicular  are 
swelled  out  at  the  forefoot  into  a 
bulbous  formation. 

Bulkhead  deck  means  the  uppermost 
deck  to  which  watertight  bulkheads  and 
the  watertight  shell  extend. 
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Cable  means  single  or  multiple 
insulated  conductors  with  an  outer 
protective  jacket. 

Cargo  space  (8]  means  a: 

(1)  Cargo  hold; 

(2)  Refrigerated  cargo  spdce;  ot 

(3)  A  tnmk  leading  to  or  from  a  space 
listed  above. 

Char  length  means  the  numeric  value 
in  inches  assigned  to  a  material  when 
tested  in  accordance  with  NFPA  261  by 
an  independent  laboratory. 

Coast  Guard  District  Commander  or 
District  Commander  means  an  officer  of 
the  Coast  Guard  designated  as  such  by 
the  Commandant  to  command  Coast 
Guard  activities  within  a  district. 

Coastwise  means  a  route  which  is  not 
more  than  20  nautical  miles  offshore  on 
any  of  the  following  waters: 

(1)  Any  ocean; 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  The  Bering  Sea; 

(5)  The  Gulf  of  Alaska;  or 

(6)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Cockpit  vessel  means  a  vessel  with  an 
exposed  recess  in  the  weather  deck 
extending  not  more  than  one-half  of  the 
length  of  the  vessel  measured  over  the 
weather  deck. 

Commandant  means  the  Commandant 
of  the  Coast  Guard  or  an  authorized 
Headquarters  staff  officer  designated  in 
§  1.01  of  this  chapter. 

Continuous  B-Class  ceiling  means  an 
approved  structural  ceiling  composed  of 
B-Class  panels  that  terminates  only  at  an 
approved  A-Glass  or  B-Class  bulkhead. 

Control  space  [I]  means  a  space 
containing: 

(1)  An  emergency  source  of  power, 
excluding  generators; 

(2)  Navigating  and  radio  equipment 
and  which  is  normally  manned; 

(3)  Centralized  fire  control  or 
detection  equipment,  such  as  fixed 
extinguishing  system  controls;  or 

(4)  Machinery  controls  not  located 
within  a  machinery  space. 

Corrosion-resistant  material  or 
corrosion-resistant  means  made  of  one 
of  the  following  materials  in  a  grade 
suitable  for  its  intended  use  in  a  marine 
environment: 

(1)  Silver: 

(2)  Copper; 

(3)  Brass; 

(4)  Bronze; 

(5)  Aluminum  alloys  with  a  copper 
content  of  no  more  than  0.4  percent; 

(6)  Copper- nickel; 

(7)  Plastics; 

(8)  Stainless  steel; 
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(9)  Nickel-copper, 

(10)  A  material,  wl 


inti 


or 


ifhich  when  tested  in 
accordance  with  ASTM  B-117  for  200 


hours,  does  not  show  pitting,  cracking, 
or  othet'  deterioration. 

Creiy  accommodation  space  means  an 
accommodation  space  designated  for  the 
use  of  orew  meml^ars  and  which 
passengers  are  normally  not  allowed  to 
occupji 

Critical  radiant  flux  means  the 
oiuneric  value  assigned  to  a  material 
when  tested  in  accordance  with  ASTM 
E-648  by  an  independent  laboratory. 

Custom  engineered  means,  when 
referririg  to  a  fixed  gas  fire  extinguishing 
systemi  a  system  that  is  designed  for  a 
specific  space  requiring  individual 
calculauons  for  the  extinguishing  agent 
volume.  How  rate,  piping,  and  similar 
factorsJ 

D>str  6utfon  panel  means  an  electrical 
panel  ^  rhich  receives  energy  from  the 
switch'  toard  and  distributes  the  energy 
to  ener  jy  consuming  devices  or  other 
panels 

Draf  means  the  vertical  distance  from 
the  mo  ded  baseline  of  a  vessel 
amidsnips  to  the  waterline. 

Dripproof  means  enclosed  equipment 
so  constructed  or  protected  that  falhng 
drops  qf  liquid  or  soUd  particles  striking 
losure  at  any  angle  from  0  to  15 
downward  from  the  vertical  do 
fere  with  the  operation  of  the 
equipment.  A  National  Electrical 
Manufacturers  Association  type  1 
enclosvre  with  a  dripshield  is 
considered  to  be  dripproof. 

Dyne  mically  supported  craft  means  a 
crai^  w  lich  is  operable  on  or  above  the 
water  t  nd  which  has  characteristics  so 
differei  it  from  those  of  conventional 
displaoement  ships  to  which  the 
existing  international  conventions 
apply,  particularly  SOLAS,  that 
alternative  measures  should  be  used  to 
achievi  an  equivalent  level  of  safety. 
Within!  the  aforementioned  generality,  a 
craft  which  complies  with  either  of  the 
characteristics  would  be 
^red  a  dynamically  supported 

e  weight,  or  a  significant  part 
is  balanced  in  one  mode  of 
in  by  other  than  hydrostatic 

le  craft  is  able  to  operate  at 
speedslsuch  that  the  function  v/IgL  is 
equal  to  or  greater  than  0.9,  where  "v" 
is  the  maximum  speed.  "L"  is  the 
waterline  length  and  "g"  is  the 
acceleiption  due  to  gravity,  all  in 
consis^nt  units. 
Emborkation  deck  meens; 

(1)  The  deck  frt)m  which  davit 
launched  survival  craft  are  designed  to 
be  boaided;  or 

(2)  U  no  davit  launched  survival  craft 
are  car  ied  aboard  the  vessel,  the  main 
deck  Of  lowest  deck  available  for 
embarking  or  debarking  passengers. 
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Embarkation  station  [9]  means  the 
place  on  the  vessel  from  which  a 
survival  craft  is  boarded. 

Enclosed  space  means  a  compartment 
that  is  not  exposed  to  the  atmosphere 
when  all  access  and  ventilation  closures 
are  secured. 

Existing  vessel  means  a  vessel  which 
is  not  a  new  vessel. 

Exposed  waters  is  a  term  used  in 
connection  with  stability  criteria  and 
means: 

(1)  Waters,  except  the  Great  Lakes, 
more  than  20  nautical  miles  from  a 
harbor  of  safe  refuge; 

(2)  Those  portions  of  the  Great  Lakes 
more  than  20  nautical  miles  from  a 
hart)or  of  safe  refuge  from  Octot>er  1  of 
one  year  through  April  15  of  the  next 
year  (winter  season):  and 

(3)  Those  waters  less  than  20  rvautical 
miles  from  a  harbor  of  safe  refuge  which 
the  cognizant  Officer  in  Charge,  Marine 
Inspection,  determines  are  not  partially 
protected  waters  or  protected  waters 
because  they  present  special  hazards 
due  to  weather  or  other  circumstances. 

f^^'TV  means  a  vessel  that: 

(1)  Operates  in  other  than  ocean  or 
coastwise  service; 

(2)  Has  provisions  only  for  deck 
passengers  or  vehicles,  or  both; 

(3)  Operates  on  a  short  run  on  a 
frequent  schedule  between  two  points 
over  the  most  direct  water  route;  and 

(4)  Offers  a  pubUc  service  of  a  type 
normally  attributed  to  a  bridge  or 
tunneL 

Fiber  reinforced  plastic  means  plastics 
reinforced  with  fibers  or  strands  of  some 
other  material. 

Fire  control  boundary  means  a  deck  or 
bulkhead  meeting  the  requirements  for 
A-Class,  B-Class,  or  C-Class  constnK:tion 
in  accordance  with  §  116.415  of  this 
sulxivapter. 

Fire  load  means  a  measure  in  pounds 
per  square  foot  equaling  the  weight  of 
all  combustible  material  which  is  in  a 
compartment  and  comprises  its 
construction,  as  defined  in  §  116.427(b) 
of  this  subchapter,  divided  by  the  floor 
area  of  that  compartment.  The  [>ounds 
of  combustible  material  is  the  wood 
equivalent  weight. 

Flame  spread  means  the  numeric 
value  assigned  to  a  material  when  tested 
in  accordance  with  ASTM  E-84  or  UL 
723  by  an  independent  laboratory. 

Flash  point  means  the  temperature  at 
which  a  liquid  gives  off  a  flammable 
vapor  when  heated  using  the  Pensky- 
Martens  Closed  Cup  Tester  method  in 
accordance  with  ASTM  D-93. 

Float-free  launching  or  arrangement 
means  that  method  of  launching  a 
sur\'ival  craft  whereby  the  survival  craft 
is  automatically  released  from  a  sinking 
vessel  and  is  ready  for  use. 


Flush  deck  vessel  means  a  vessel  with 
a  continuous  weather  deck  located  at 
the  uppermost  sheer  line  of  the  hull. 

Freeing  port  means  any  direct  opening 
through  the  vessel's  bulwark  or  hull  to 
quickly  drain  overboard  water  which 
has  been  shipped  on  exposed  decks. 

Galley  means  a  space  containing 
appliances  with  cooking  surfaces  which 
may  exceed  250°  F,  such  as  ovens, 
griddles,  and  deep  fat  fryers. 

Great  Lakes  means  a  route  on  the 
waters  of  any  of  the  Great  Lakes. 

Gross  tonnage  and  gross  tons  is  an 
indicator  of  a  vessel's  approximate 
volume  as  determined  in  accordance 
with  part  69  (Measurement  of  Vessels) 
of  this  chapter  and  recorded  on  the 
vessel's  Certificate  of  Admeasurement. 

Harbor  of  safe  refuge  means  a  port, 
inlet,  or  other  body  of  water  normally 
sheltered  &t)m  heavy  seas  by  land  and 
in  which  a  vessel  can  navigate  and 
safely  moor.  The  cognizant  Officer  in 
Charge,  Marine  Inspection,  shall 
determine  the  suitability  of  a  location  as 
a  harbor  of  safe  refuge.  The  suitability 
will  vary  for  each  vessel,  depending  on 
the  vessel's  size,  maneuverability,  and 
mooring  gear. 

Hardwood  means  any  wood  with  a 
specific  gravity,  oven  dry  volume,  of  not 
less  than  0.66. 

High  risk  service  space  (5)  means  a 
space  used  as  a: 

(1)  Motion  picture  projection  room; 

(2)  Galley; 

(3)  Large  laundry  or  drying  room; 

(4)  Garbage  or  tiash  disposal  storage 
area; 

(5)  Paint  or  lamp  locker; 

(6)  Cleaning  gear  locker  or  small 
storeroom  in  an  accommodation  area;  or 

(7)  Mail  or  baggage  room. 

High  seas  means  all  waters  which  are 
neither  territorial  seas  (the  waters  in  a 
beh  3  nautical  miles  wide,  that  is 
adjacent  to  the  coast  and  seaward  of  the 
territorial  sea  baseline)  nor  internal 
waters  of  the  United  States  or  of  any 
foreign  coimtry. 

Independent  laboratory  means  a 
laboratory  accepted  under  §  159.010  of 
this  chapter. 

Inflatable  survival  craft  or  lifejacket 
means  one  which  depends  upon 
nomigid,  gas  filled  chambers  for 
buoyancy,  and  which  is  normally  kept 
uninflated  until  ready  for  use. 

Interior  finish  means  any  coating, 
overlay  or  veneer  which  is  applied  to 
interior  surfaces  such  as  bulkheads, 
linings,  or  suspended  ceilings  for 
decorative  or  other  purposes.  It  includes 
not  only  the  visible  finish,  but  also  all 
material  used  in  its  composition  and 
application.  In  general,  a  paint  is  not 
considered  an  interior  finish. 


International  voyage  means  a  voyage 
between  a  country  to  which  SOLAS 
applies  and  a  port  outside  that  country. 

A  country,  as  used  in  this  definition, 
includes  every  territory  for  the 
international  relations  of  which  a 
contracting  government  to  the 
convention  is  responsible  or  for  which 
the  United  Nations  is  the  administering 
authority.  For  the  U.S.,  the  term 
"territory"  includes  the  Commonwealth 
of  Puerto  Rico,  all  possessions  of  the 
United  States,  and  all  lands  held  by  the 
United  States  under  a  protectorate  or 
mandate.  For  the  purposes  of  this 
subchapter,  vessels  are  not  considered 
as  being  on  an  "international  voyage" 
when  solely  navigating  the  Great  Lakes 
and  the  St.  Lawrence  River  as  far  east  as 
a  straight  line  drawn  from  Cap  des 
Hosiers  to  West  Point,  Anticosti  Island 
and,  on  the  north  side  of  Anticosti 
Island,  the  63rd  meridian. 

Lakes,  bays,  and  sounds  means  a 
route  on  any  of  the  following  waters: 

(1)  A  lake  other  than  the  Great  Lakes; 

(2)  A  bay; 

(3)  A  sound;  or 

(4)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Launching  appliance  means  a  device 
for  transferring  a  survival  craft  or  rescue 
boat  from  its  stowed  position  safely  to 
the  water.  For  a  launching  appliance 
using  a  davit,  the  term  includes  the 
davit,  winch  and  falls. 

Length  when  used  in  terms  of  the 
vessel's  length,  means: 

(1)  The  length  fisted  on  the  vessel's 
Certificate  of  Docimientation  issued 
under  the  provisions  of  part  67 
(Documentation  of  Vessels)  of  this 
chapter  or  Certificate  of  Number  issued 
under  the  provisions  of  33  CFR  part  173, 
subpart  B  (Numbering);  or 

(2)  For  a  vessel  which  does  not  have 
a  Certificate  of  Documentation  or  a 
Certificate  of  Number,  the  "registered 
length"  as  defined  in  §  69.53  of  this 
chapter  or,  for  a  vessel  which  is  less 
than  79  feet  in  overall  length  and  is 
measured  using  simplified 
admeasurement,  the  registered  length  as 
defined  in  §69.203  of  this  chapter;  or 

(3)  For  the  purposes  of  part  179  of  this 
subchapter,  the  "length"  of  a  vessel 
with  a  bulbous  bow  means  the  larger  of 
the  length  as  defined  in  paragraph  (1)  of 
this  definition  or  the  straight  line 
horizontal  measurement  from  the 
forwardmost  tip  of  the  bulbous  bow  to 
the  aftermost  part  of  the  vessel 
measured  parallel  to  the  center  line. 

Bow  spnts,  bumpkins,  rudders, 
outboard  motor  brackets,  handles,  and 
other  similar  fittings,  attachments,  and 
extensions  are  not  included  in  the 
"length"  of  a  vesseL 


Length  between  perpendiculars  or 
(LBP)  means  the  horizontal  distance 
measured  between  perpendiculars  taken 
at  the  forwardmost  and  aftermost  points 
on  the  waterline  corresponding  to  the 
deepest  operating  draft. 

Lining  means  a  bulkhead  panel. 

Low  risk  service  space  (6)  means  a 
space  used  as  a: 

(1)  Small  pantry  with  only  a 
microwave  or  other  low  heat  appliance; 

(2)  Main  pantry  or  storeroom 
including  connecting  alleyways  and 
stairs; 

(3)  Small  laundry  or  drying  room 
containing  only  a  tub,  washing  machine, 
and/or  household  type  electric  dryer;  or 

(4)  Workshop  which  is  not  part  of  a 
machinery  space; 

Machinery  space  (7)  means  a  space 
including  a  trunk,  alleyway,  stairway,  or 
duct  to  such  a  space,  that  contains: 

(1)  Propulsion  machinery  of  any  type; 

(2)  Steam  or  internal  combustion 
machinery; 

(3)  Oil  transfer  equipment; 

(4)  Electrical  motors  of  more  than  10 
hp: 

(5)  Refrigeration  equipment; 

(6)  One  or  more  oil-fired  boilers  or 
heaters;  or 

(7)  Electrical  generating  machinery. 
Main  horizontal  zone  means  a  vehicle 

space  which  is  separated  from  the 
remainder  of  the  vessel  by  horizontal 
fire  control  boundaries  required  by  the 
structural  fire  protection  requirements 
of  this  subchapter. 

Main  transverse  watertight  bulkhead 
means  a  transverse  bulkhead  that  must 
be  maintained  watertight  in  order  for 
the  vessel  to  meet  the  damage  stability 
and  subdivision  requirements  of  this 
subchapter. 

Main  vertical  zone  means  that  section 
of  a  vessel  into  which  the  hull, 
superstructure,  and  deckhouse  are 
required  to  be  divided  by  vertical  fire 
control  boundaries  required  by  the 
structural  fire  protection  requirements 
of  this  subchapter. 

Major  conversion  means  a  conversion 
of  a  vessel  that,  as  determined  by  the 
Commandant: 

(1)  Alters  the  dimensions  of  the  vessel 
including  but  not  limited  to  gross 
tormage.  length,  breath,  or  height; 

(2)  Alters  the  design  or  arrangement 
so  that  the  vessel  is  capable  of  carrying 
more  f>assengers  than  it  was  originally 
built  to  carry:  f 

(3)  Ahers  the  design  or  scantlings  of 
a  vessel  so  that  it  is  suitable  for 
operation  on  a  route  of  greater  severity 
than  the  route  for  which  it  was 
originally  built;  or 

(4)  Adds  or  modifies  overnight 
accommodation  spaces  for  passengers  so 
that  the  total  number  of  passengers  (hat 
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can  be  accommodated  in  such  spaces 
changes  from  not  loon  than  49  to  more 
than  49. 

Marine  inspected'  or  inspector  means 
any  civilian  employee  or  military 
member  of  the  Coast  Guard  assigned  by 
an  Officer  in  Charge.  Marine  Inspection, 
or  the  Commandant  to  perform  duties 
with  respect  to  the  inspection, 
enforcement,  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations. 

Master  means  the  individual  having 
command  of  the  vessel  and  who  is  the 
holder  of  a  valid  license  which 
authorizes  the  individual  to  serve  as 
master  of  a  small  passenger  vessel. 

Means  of  escape  means  a  continuous 
and  unobstructed  way  of  exit  travel 
from  any  point  in  a  vessel  to  an 
embarkation  station.  It  consists  of  three 
distinct  components: 

(1)  The  exit  access; 

(2)  The  exit;  and 

(3)  The  exit  discharge. 

A  means  of  escape  can  be  both 
vertical  and  horizontal,  and  includes 
doorways,  passageways,  stairtowers, 
stairways,  and  public  spaces.  High  risk 
service  spaces,  low  risk  service  spaces, 
cargo  spaces,  machinery  spaces,  control 
spaces,  rest  rooms,  barber  shops,  sales 
rooms,  hazardous  areas,  escalators,  and 
elevators  must  not  be  any  part  of  a 
means  of  escape. 

New  vessel  means  a  vessel: 

(1)  The  initial  construction  of  which 
began  on  or  after  {effective  date  of  the 
final  rule); 

(2)  Which  was  issued  an  initial 
Certificate  of  Inspection  on  or  after  [six 
months  after  effective  date  of  the  final 
rule); 

(3)  Which  underwent  a  major 
conversion  which  was  initiated  on  or 
after  {effective  date  of  the  final  rule);  or 

(4)  Whidi  underwent  a  major 
conversion  which  was  completed  and 
for  which  an  amended  Certificate  of 
Inspection  was  issued  on  or  after  {six 
months  after  effective  date  of  the  final 
rule). 

Noncombustible  material  means  any 
material  approved  under  §  164.009  of 
this  chapter. 

Non-self-propelled  vessel  means  a 
vessel  which  does  not  have  installed 
means  of  propulsion,  including 
propulsive  machinery,  masts,  spars,  or 
sails. 

Oceans  means  a  route  which  is  more 
than  20  nautical  miles  offshore  on  any 
of  the  foUoMring  waters: 

(1)  Any  ocean; 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  The  Bering  Sea; 

(5)  The  Gulf  of  Alaska;  or. 


(6)  S<  ich  other  similar  waters  as  may 
be  desi  pfiated  by  a  Coast  Guard  District 
Commi  nder. 

Offic  ;r  In  Charge,  Marine  Inspection, 
or  OCh  1  means  an  officer  of  the  Coast 
Guard  flesignated  as  such  by  the 
Commandant  and  who,  under  the 
directii^n  of  the  Coast  Guard  District 
Commander,  is  in  charge  of  a  marine 
icm  zone,  described  in  part  1  of 
^pter.  for  the  performance  of 
nth  respect  to  the  inspections. 

It.  and  administration  of 
ifety  and  navigation  laws  and 
^ons.  The  cognizant  OCMI  is  the 
at  has  immediate  jurisdiction 
over  a  vessel  for  the  purpose  of 
perforn  ling  the  duties  previously 
describ  sd. 

Opet  boat  means  a  vessel  not 
protect  sd  from  entry  of  water  by  means 
of  a  cat  iplete  weathertight  deck,  or  by 
a  comb  nation  of  a  partial  weathertight 
deck  ai  d  superstructure  which  is 
structu  ally  suitable  for  the  waters  upon 
which  the  vessel  operates. 

Open  deck  (9)  means  a  deck  that  is 
permanently  open  to  the  weather  on  one 
or  mora  sides  and,  if  covered,  any  spot 
on  the  Overhead  is  less  than  15  feet  from 
the  neat'est  opening  to  the  weather. 

Open  to  the  atmosphere  means  a 
compartment  that  has  at  least  15  square 
inches  pf  open  area  directly  exposed  to 
the  atmosphere  for  each  cubic  foot  of 
net  coi^partment  volume. 

Opewting  station  means  the  principal 
steering  station  on  the  vessel  from 
which  we  individual  on  duty  normally 
navigates  the  vessel. 

Oveitiight  accommodations  or 
overnight  accommodation  space  means 
an  acOTnmodation  space  for  use  by 
passengers  or  by  crew  members,  which 
hasoM  or  mcM«  berths,  including  beds 
or  bunl  s,  for  passengers  or  crew 
membe  rs  to  rest  for  extended  periods. 
Statero  mis,  cabins,  and  berthing  areas 
are  nor  nally  overnight  accommodation 
spaces.  Overnight  accommodations  do 
not  inoude  spaces  which  contain  only 
seats,  iocludinc  reclining  seats. 

Partiblly  enclosed  space  means  a 
compai  tment  that  is  neither  ofwn  to  the 
atmosf]  lero  nor  an  enclosed  space. 

Parti  illy  protected  waters  is  a  term 
used  in  connection  with  stability 
criteria  and  means: 

(1)  W  aters  not  more  than  20  nautical 
miles  G  om  a  harbor  of  safe  refuge, 
unless  qetermined  by  the  cognizant 
OCMI  to  be  exposed  waters; 

(2)  Those  portions  of  rivers,  estuaries, 
harbors,  lakes,  and  similar  waters  which 
the  coaiizant  OCMI  determines  not  to 
be  protected  waters;  and 

(3)  Voters  of  the  Great  Lakes  from 
April  IB  through  September  30  of  the 
same  yfar  (summer  season). 
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Posser^er  means  an  individual 
carried  on  a  vessel  except: 

(1)  The  owner  or  representative  of  the 
owner; 

(2)  The  master  or  a  crewmember 
engaged  in  the  business  of  the  vessel 
who  has  not  contributed  consideration 
for  carriage  and  who  is  paid  for  services; 

(3)  An  employee  of  the  owTier  of  the 
vessel  engaged  in  the  business  of  the 
owner,  except  when  the  vessel  is 
operating  under  a  demise  charter. 

(4)  An  employee  of  the  demise 
charterer  of  the  vessel  engaged  in  the 
business  of  the  demise  charterer; 

(5)  A  guest  on  board  a  vessel  bieing 
operated  only  for  pleasure  who  has  not 
contributed  consideration  for  carriage 
on  board;  or 

(6)  An  individual  on  board  a  towing 
vessel  of  at  least  50  gross  tons  who  has 
not  contributed  consideration  for 
carriage  on  board. 

Passenger  accommodation  space 
means  an  accommodation  space 
designated  for  the  use  of  passengers. 

Pilothouse  control  means  that  controls 
to  start  and  stop  the  engines  and  control 
the  direction  and  speed  of  the  propeller 
of  the  vessel  are  located  at  the  operating 
station. 

Piping  system  includes  piping, 
fittings,  and  appurtenances  as  described 
in  4«  CFR  56.07-5. 

Protected  waters  is  a  terra  used  in 
connection  with  stability  criteria  and 
means  shehered  waters  presenting  no 
special  hazards  such  as  most  rivers, 
harbors.  aiKl  lakes,  and  which  is  not 
determined  to  be  exposed  waters  or 
partially  protected  waters  by  the  OCMI. 

Pre-engineered  means,  when  referring 
to  a  fixed  gas  fire  extinguishing  system, 
a  system  that  is  designed  and  tested  to 
be  suitable  for  installation  without 
modification,  as  a  complete  unit  in  a 
space  of  a  set  volume,  regardless  of  the 
specific  design  of  the  vessel  on  which 
it  is  installed. 

Rivers  means  a  route  on  any  of  the 
following  waters:  (1)  A  river.  (2)  A 
canal;  or  (3)  Such  other  similar  waters 
as  may  be  designated  by  a  Coast  Guard 
District  Commander. 

Sailing  vessel  means  a  vessel 
principally  equipped  for  propulsion  by 
sail  even  if  the  vessel  has  an  auxiliary 
means  of  propulsion. 

Scupper  means  a  pipe  or  tube  of  at 
least  1.25  inches  in  diameter  leading 
down  from  a  deck  or  sole  and  throi^ 
the  hull  to  drain  water  overboard. 

Self-bailing  cockpit  means  a  cockpit, 
with  watertight  sides  and  floor  (sole), 
which  is  designed  to  free  itself  of  water 
by  gravity  drainage  through  scuppers. 

Service  space  means  a  nigh  risk 
service  space  or  a  low  risk  service  space. 

Ship's  service  loads  means  services 
necessary  for  maintaining  the  vessel  in 


normal  operational  and  habitable 
conditions.  These  loads  include,  but  are 
not  limited  to.  safety,  lighting, 
ventilation,  navigational,  and 
commiuiications  load^. 

Short  international  voyage  means  an 
international  voyage  where:  (1)  The 
vessel  is  not  more  than  200  nautical 
miles  from  a  port  or  place  in  which  the 
passengers  and  crew  could  be  placed  in 
safety;  and 

(2)  The  total  distance  between  the  last 
port  of  call  in  the  country  in  which  the 
voyage  began  and  the  final  port  of 
destination  does  not  exceed  600 
nautical  miles. 

Smoke  developed  rating  means  the 
numeric  value  assigned  to  a  material 
when  tested  in  accordance  with  ASTM 
E-84  or  UL  723  by  an  independent 
laboratory. 

Specific  optical  density  means  the 
numeric  value  assigned  to  a  material 
when  tested  in  accordance  with  ASTM 
E-662  by  an  independent  laboratory. 

Stairtower  (3)  means  a  fully  enclosed 
group  of  stairways  located  one  above 
another. 

Stairway  (3)  means  an  inclined  means 
of  escape  between  two  decks. 

Standard  fire  test  means  a  test  in 
which  a  specimen  is  exposed  in  a  test 
furnace  to  temperatures  corresponding 
to  the  standard  time-temperature  curve. 
The  specimen  must  resemble,  as  closely 
as  possible,  the  intended  construction 
and  include,  where  appropriate,  at  least 
one  joint.  The  standard  time- 
temperature  curve  is  defined  by  a 
smooth  curve  drawn  through  the 
following  points,  starting  at  ambient 
temperature: 

(1)  At  the  end  of  5  minutes— 558  •C 
(1,033  "F): 

(2)  At  the  end  of  10  minutes— 659  'C 
(1.218  -F): 

(3)  At  the  end  of  15  minutes— 718  "C 
(1.324  -F); 

(4)  At  the  end  of  30  minutes— 821  "C 
(1.509  "F);  and 

(5)  At  the  end  of  60  minutes — 925  "C 
(1,697  "F). 

Steel  or  equivalent  material  means 
steel  or  any  noncombustible  material 
which,  by  itself  or  due  to  insulation 
provided,  has  structiu«l  and  integrity 
properties  equivalent  to  steel  at  the  end 
of  the  standard  fire  test. 

Stepped  main  vertical  zone  means  a 
main  vertical  zone  in  which  the  main 
vertical  zone  bulkhead  is  not  in  a 
continuous  plane  on  adjoining  decks. 

Survival  craft  means  a  lifeboat,  rigid 
liferafl,  inflatable  liferaft,  Ufa  float, 
inflatable  buoyant  apparatus,  buoyant 
apparatus,  or  a  small  boat  carried  aboard 
a  vessel  in  accordance  with  §  117.200(b) 
of  this  subchapter. 

Switchboard  means  an  electrical 
panel  which  receives  power  from  a 


generator,  battery,  or  other  electrical 
power  source  and  distributes  power 
directly  or  indirectly  to  all  equipment 
supplied  by  the  generating  plant. 

Trunk  means  a  vertical  shaft  or  duct 
for  the  passage  of  pipes,  wires,  or  other 
devices. 

Vehicle  space  (8)  means  a  space  not 
on  an  open  deck,  for  the  carriage  of 
motor  vehicles  with  fuel  in  their  tanks, 
into  and  from  which  such  vehicles  can 
be  driven  and  to  which  passengers  have 
access. 

Veneer  means  a  thin  covering  of 
combustible  material  on  bulkheads, 
bulkhead  panels,  or  furniture. 

Vessel  includes  every  description  of 
watercraft  or  other  artificial  contrivance, 
used  or  capable  of  being  used  as  a 
means  of  transportation  on  water. 

Vessel  of  the  United  States  means  a 
vessel  documented  or  numbered  under 
the  laws  of  the  United  States,  the  States 
of  the  United  States,  Guam,  Puerto  Rico, 
the  Virgin  Islands,  American  Samoa,  the 
District  of  Columbia,  the  Northern 
Mariana  Islands,  and  any  other  territory 
or  possession  of  the  United  States. 

Watertight  means  designed  and 
constructed  to  withstand  a  static  head  of 
water  without  any  leakage,  except  that 
"watertight"  for  the  purposes  of 
electrical  equipment  means  enclosed  so 
that  water  does  not  enter  the  equipment 
when  a  stream  of  water  from  a  hose  with 
a  nozzle  one  inch  in  diameter  that 
delivers  at  least  65  gallons  per  minute 
is  played  on  the  enclosure  from  any 
direction  from  a  distance  often  feet  for 
five  minutes. 

Weather  deck  means  a  deck  which  is 
partially  or  completely  exposed  to  the 
weather  from  above  or  from  at  least  two 
sides. 

Weathertight  means  that  water  will 
not  penetrate  in  any  sea  condition, 
except  that  "weathertight  equipment" 
means  equipment  constructed  or 
protected  so  that  exposing  to  a  beating 
rain  will  not  result  in  the  entrance  of 
water. 

Well  deck  vessel  means  a  vessel  with 
a  weather  deck  fitted  with  solid 
bulwarks  that  impede  the  drainage  of 
water  over  the  sides  or  a  vessel  with  an 
exposed  recess  in  the  weather  deck 
extending  more  than  one-half  of  the 
length  of  the  vessel  measured  over  the 
weather  deck. 

Wire  means  an  individual  insulated 
conductor  without  an  outer  protective 
jacket. 

Work  space  means  a  space,  not 
normally  occupied  by  a  passenger,  in 
which  a  crew  member  performs  work 
and  includes,  but  is  not  limited  to,  a 
galley,  operating  station,  or  machinery 
space. 


§114.540    Equivalents. 

(a)  The  Commandant  may  accept  in 
substitution  for  a  required  arrangement, 
fitting,  appliance,  apparatus,  equipment, 
calculation,  information,  or  test  an 
equivalent  that  is  as  effective  as  that 
required  by  the  regulations  and  is 
consistent  with  the  intent  of  the 
requirements  and  the  minimum  safety 
standards  specified  in  this  subchapter. 
Requests  for  equivalents  must  be 
submitted  to  the  Commandant  via  the 
cognizant  OCMI.  If  necessary,  the 
Commandant  may  require  engineering 
evaluations  and  tests  to  demonstrate  the 
equivalence  of  the  substitute. 

(b)  The  Commandant  may  accept 
compliance  by  a  dynamically  supported 
craft  with  the  provisions  of  the  IMO 
"Code  of  Safety  for  Dynamically 
Supported  Craft"  as  an  equivalent  to 
compliance  with  applicable 
requirements  of  this  subchapter. 
Requests  for  equivalents  must  be 
submitted  to  the  Commandant  via  the 
cognizant  OCMI. 

fc)  The  Commandant  may  approve  a 
novel  lifesaving  appliance  or 
arrangement  as  an  equivalent  if  it  has 
performance  characteristics  at  least 
equivalent  to  the  appliance  or 
arrangement  required  under  this  part, 
and: 

(1)  Is  evaluated  and  tested  under  IMO 
Resolution  A.520(13),  "Code  of  Practice 
for  the  Evaluation,  Testing  and 
Acceptance  of  Prototype  Novel 
Lifesaving  Appliances  and 
Arrangements";  or 

(2)  Has  successfully  undergone 
evaluation  and  tests  Uiat  are 
substantially  equivalent  to  those 
recommendati  ons. 

f  114.550   Special  conslderatfon. 

In  applying  the  provisions  of  this 
subchapter,  the  OCMI  may  give  special 
consideration  to  authorizing  departures 
from  the  specific  requirements  when 
unusual  circumstances  or  arrangements 
warrant  such  departures  and  an 
equivalent  level  of  safety  is  provided. 
The  OCMI  of  each  marine  inspection 
zone  in  which  a  vessel  operates  must 
approve  any  special  consideration 
granted  to  the  vessel. 

1114.560    Appeals. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  part  1.  subpart  1.03  of 
this  chapter. 

§114.600    Incorporation  l>y  referanca. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
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Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  that  specified  in 
paragraph  (b)  of  this  section,  the  Coast 
Guard  must  publish  a  notice  of  change 
in  the  Federal  Register  and  make  the 
material  available  to  the  public.  All 
approved  material  is  on  file  at  the  Office 
of  the  Federal  Register,  800  N.  Capitol 
Street  NW.,  Suite  700.  Washington,  DC, 
and  at  the  U.S.  Coast  Guard,  Merchant 
Vessel  Inspection  Division  (G-MVI), 
2100  Second  Street  SW..  Washington, 
DC  20593-0001  and  is  available  from 
the  sources  indicated  in  paragraph  (b)  of 
this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subchapter  and  the  sections  affected  are: 

American  Bureau  of  Shipping  ( ABS),  P.O. 
Box  910.  45  Eisenhower  Dr.,  Paramus.  NJ 
07652 

Rules  for  Building  and  Classing  Aluminum 

Vessels.  1975. 116.300 
Rules  for  Building  and  Gassing  Steel  Vessels. 

1993,  119.410;  120.360 
Rules  for  Building  and  Classing  Steel  Vessels 

Under  61  Meters  (200  Feet)  in  Length. 

1983.  116.300 
Rules  for  Building  and  Classing  Steel  Vessels 

for  Service  on  Rivers  and  Intracoastal 

Waterways.  1980. 116.300 

American  Boat  and  Yacht  Council  (ABYC), 
3069  Solomon's  Island  Road,  Edgewater.  MD 
21037 

A-1-90 — Marine  LPG — Liquified  Petroleum 

Gas  Systems,  121.240 
A-3-70 — Recommended  Practices  and 

Standards  Covering  Galley  Stoves. 

121.200 
A- 7-70— Recommended  Practices  and 

Standards  Covering  Boat  Heating 

Systems,  121.200 
A-22-78— Marine  CNG — Compressed 

Natural  Gas  Systems,  121.240 
H-25-86— Portable  Fuel  Systems  for 

Flammable  Liquids.  119.458 
P-1-86 — Installation  of  Exhaust  Systems  for 

Propulsion  and  Auxiliary  Engines, 

116.405;  119.425;  119.430 

American  National  Standards  Institute 
(ANSI).  United  Engineering  Center,  345  East 
47th  St..  New  York.  NY  10017 

A  17.1-1984— American  Standard  Safety 
Code  for  Elevators,  Dumbwaiters, 
Escalators,  and  Moving  Walks,  120.540 

B  31.1— 1986— American  National  Standard 
Code  for  Pressure  Piping.  Power  Piping. 
119.710 

Z  26.1-1983— Safety  Glazing  Materials  For 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways.  116.1030 

Amerian  Society  for  Testing  and  Materials 
(ASTM).  1916  Race  St..  Philadelphia.  PA 
19103 

B-1 17-79— Method  of  Salt  Spray  (Fog) 

Testing,  114.400 
D-93-80— Flash  Point  By  Pensky-Martens 

Closed  Cup  Tester,  114.400 


111 

E-64&-  78— Test  i 


D-635-  81— Standard  Test  Method  for  Rate  of 
Bu  -ning  andVor  Extent  and  Time  of 
Bii  rning  of  Self-supporting  Plastics  in  a 
He  rizontal  Position,  119.440 

D-286:  -77— Standard  Test  Method  for 
M(  asuring  the  Minimum  Oxygen 
Co  icentration  to  Support  Candle-like 
Co  mbustion  of  Plastics  (Oxygen  Index), 
11  >.440 

E-84-«  1— Test  for  Surface  Burning 

Ch  aracteristics  of  Building  Materials, 
400;  116.422;  116.423;  116.425 

for  Critical  Radiant  Flux  of 
Fl4or  Covering  Systems  Using  a  Radiant 
H(  at  Energy  Source,  114.400;  116.425 

E-662-  79— Test  for  Specific  Optical  Density 
of  Smoke  Generated  by  Solid  Materials, 
11 1.400;  116.425 

F-(Res  jrved  for  standard  on  pyrotechnic 
lo(  kers  under  development  by  ASTM), 
nr.6H 

Austra  ian  Transport  Advisory  Council, 
Austra  ian  Government  Publishing  Service, 
Canbei  ra,  Australia 

Austra  ia  Shipping  Law  Code  Section  5,  Sub- 
se  :tion  ),  as  amended  to  August  1, 1984, 
115.300 

Institu  e  of  Electrical  and  Electronics 
Engine  ers.  Inc.  (IEEE),  IEEE  Service  Center, 
445  H<  es  Lane,  Piscataway.  N).  08854 

Standi  rd  45-1983 — Recommended  Practice 
fo  Electrical  Installations  on  Shipboard, 
12D.340 


Intern!  tional  Maritime  Organization  (IMO), 
S  lies.  New  York  Nautical  Instrument 
S*vice  Corp.,  40  W.  Broadway,  NY,  NT 


IMO 

and 

10013 


Code 

C 

Code 


<f; 


Qaft, 
«fl 


add 


Safety  for  Dynamically  Supported 

1987,114.540 
Practice  for  the  Evaluation,  Testing 
Acceptance  of  Prototype  Novel 
Li  fesaving  Appliances  and 
A  Tangements — IMO  Resolution 
A  520(13),  114.540(c) 
Resoh  tion  on  the  Installation  of  Reflective 
Ti  pe  on  Lifesaving  Equipment, 
Ri  solution  A.658(16).  122.604 

Natioi  al  Fire  Protection  Association  (NFPA), 
1  Batt^ryraarch  Park,  Quincv,  MA  02269- 
9101 

10-1^8— Portable  Fire  Extinguishers, 
1  5.810 
19  >5 — Dry  Chemical  Extinguishing 

stems,  118.425 
-1  986 — Wet  Chemical  Extinguishing 
stems,  118.425 
70-19  17- National  Electrical  Code  (NEC) 
Seel  ion  250  95, 120.370 
Sec  ion  310-13, 120.340. 
Sec  ion  310-15. 120.340 
Arti  :le  430, 120.320 
Arti:le  445, 120.320 
261-1  )89— Method  of  Test  For  Determining 
R  isistance  of  Mock-up  Upholstered 
F  imiture  Material  Assemblies  to 
if  nition  by  Smoldering  Cigarettes, 
I  4.400;  116.423 
302-1 J89 — Pleasure  and  Commercial  Motor 

C  aft.  Chapter  6. 121.200;  121.240 
306-1 388— Control  of  Gas  Hazards  on 
Vjssels,  115.710 


17-1! 


17A- 


701-1977— Methods  of  Fire  Tests  For  Flame- 
Resistant  Textiles  and  RM  Films, 
116423 

1963-1985— Screw  Threads  and  Gaskets  for 
Fire  Hose  Connections,  118.320 

Society  of  Automotive  Engineers  (SAE),  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001 

SAE  J-1928— Devices  Providing  Backfire 
Flame  Control  for  Gasoline  Engines  in 
Marine  Applications,  August  1989, 
119.415 

Underwriters  Laboratories  Inc.  (UL),  12 
Laboratory  Drive,  Research  Triangle  Park,  NC 
27709 

UL  19-1978— Woven  jacketed.  Rubber  Lined 

Fire  Hose.  118.320 
UL  57-1980— Electric  Lighting  Fixhires, 

120.410 
UL  174-1983— Standard  for  Household 

Electric  Stowage  Tank  Water  Heaters. 

119.320 
UL  217-1985— Standard  for  Single  and 

Multiple  Station  Smoke  Detectors, 

118.450 
UL  486A-1 978— Electric  Wire  Connectors 

and  Soldering  Lugs  for  Use  With  Copper 

Conductors,  120.340 
UL  489-1986— Molded— Case  Circuit 

Breakers  and  Circuit  Breaker  Enclosures, 

120.380 
UL  595-1980— Marine  Type  Electric  Lighting 

Fixtures,  120.410 
UL  710-1984— Grease  Extractors  for  Exhaust 

Ducts,  118.425 
UL  723-1983 — Test  for  Surface  Burning 

Characteristics  of  Building  Materials, 

114.400;  116.422;  116.423;  116.425 
UL  1058-1984— Halogenated  Agent  Fire 

Extinguishing  System  Units,  118.410(g) 
UL  1102-1980— Non- integral  Marine  Fuel 

Tanks,  119.440 
UL  1110-1976— Marine  Combustible  Gas- 

Indicators,  119.480 
UL  1111-1988— Marine  Carburetor  Flame 

Arrestors,  119.415 
UL  1453-1982— Electric  Booster  and 

Commercial  Storage  Tank  Water  Heaters, 

119.320 
UL  1570-1988— Fluorescent  Lighting 

Fixtures,  120.410 
UL  1571-1984— Incandescent  Lighting 

Fixtures,  120.410 
UL  1572-1984— High  Intensity  Discharge 

Lighting  Fixtures,  120.410 
UL  1573-1985— Stage  and  Studio  Lighting 

Units,  120.410 
UL  1574-1987— Track  Lighting  Systems. 

120.410 


§114.800 
material. 


Approved  equipment  and 


(a)  Equipment  and  material  that  is 
required  by  this  subchapter  to  be 
approved  or  of  an  approved  type,  must 
have  been  manufactured  and  approved 
in  accordance  with  the  design  and 
testing  requirements  in  subchapter  Q 
(Equipment,  Construction,  and 
Materials:  Specifications  and  Approval) 
of  this  chapter  or  as  otherwise  specified 
by  the  Commandant. 
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(b)  Notice  regarding  equipment 
approvals  is  published  in  the  Federal 
Register.  Coast  Guard  publication 
COMDTINST  M16714.3.  "Equipment 
Lists,  Items  Approved,  Certificated  or 
Accepted  under  Marine  Inspection  and 
Navigation  Laws",  lists  approved 
equipment  by  type  and  manufacturer. 
COMDTINST  M16714.3  may  be 
obtained  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402. 

§114.900    OMB  control  numbers. 

(a)  Purpose.  This  section  lists  the 
control  numbers  assigned  to  information 
collection  and  record  keeping 
requirements  in  this  subchapter  by  the 
Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et.  seq.).  The  Coast  Guard  intends  that 
this  section  comply  with  the 
requirements  of  44  U.S.C.  3507(f)  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  OMB  for  each  approved  agency 
information  collection  requirement. 

(b)  Display. 


46  CFR  section 

Current  OMB  de- 

wt)ere  iderrtified 

scrit)ed  controt  No. 

115.105(a) 

2115-0578 

115.202  

2115-0578. 

115.204  

2115-0578. 

115.302  

211&-0578. 

115.306  

2115-0578. 

115.310  

2115-0578. 

115.500(a) 

2115-0578 

115.612  

2115-0578. 

115.700  

2115-0578. 

115.704  

2115-0578. 

115.710  „. 

2115-0578. 

115.810(l« 

2115-0578. 

115.920(c)  

2115-0578 

115.930  

2115-0578. 

116.202  

2115-0578. 

116.330  

2115-0578. 

116.340  

2115-0578. 

116.520  

WiD  be  displayed 
wt>en  assigned  t>y 

OMB. 

116.530  

Win  be  displayed 
wtien  assigned  t>y 

OMB. 

116.610(f) 

2115-0578. 

120.220(d) 

2115-0578. 

120.320(d)  and  (e)  ... 

2115-0578. 

121.420  _ 

2115-0578. 

121.506  „ 

2115-0578. 

122202  

2115-0003. 

122206  

2115-0003. 

122208  „.... 

2115-0578. 

122220  

2115-0578. 

122230  

2115-0578. 

122260  

211W)578. 

122280  

2115-0578. 

122282  

2115-0578. 

122.315  

211S-0589. 

122.335  

2115-0589 

122.304(c)  

2115-0578. 

122.340(c)  

2115-0578. 
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Current  OMB  dfr- 

where  identified 

scntwd  control  No. 

122.402  

2115-0578. 

122.502  „.... 

Will  be  displayed 

wtien  assigned  by 

OMB. 

122.504  

2115-0578. 

122.506  

2115-0578. 

122.510  

2115-0578. 

122.514  „.. 

2115-0578. 

122.515  

2115-0578. 

122.516  

2115-0578. 

122.518  „ 

2115-0578 

122.602  ..„. 

2115-0578. 

122.604  

2115-0578. 

122.606  

2115-0578. 

122.608  

2115-0578. 

122.610  

2115-0578. 

122.612  

2115-0578. 

122.70  

2115-0578. 

122.704(c)  „ 

2115-0578. 

PART  115— INSPECTION  AND 
CERTIRCATION 

Subpart  A— Certificata  of  inspection 

Sec. 

115.100 

115.103 

115.105 

115.107 

115.110 

115.112 

115.113 

115.114 


When  required. 

Description. 

How  to  obtain  or  renew. 

Period  of  validity. 

Routes  permitted. 

Total  persons  permitted. 

Passengers  permitted. 

Alternative  requirements  for  a 
vessel  carrying  six  or  less  passengers. 
115.120    Certificate  of  Inspection 
amendment. 

Subpart  B— Special  Permits  and  Cartfflcates 

115.202    Permit  to  proceed. 

115.204    Permit  to  cany  excursion  party. 

Subpart  C— Posting  of  eeftmcates,  permits, 
and  stability  letters 

115.302    Certificates  and  permits. 
115.306    Stability  letter. 
115.310    Certification  expiration  date 
stickers. 

Subpart  0— Inspection  for  Certification 

115.400    General. 

115.402    Initial  inspection  for  certification. 
115.404    Subsequent  inspections  for 
certification. 

Subpart  E— Reinspectiofi 

115.500    When  required. 
115.502    Scope. 

Subpart  F— Mull  and  Tallshaft  Examinations 

1 1 5.600    Diydock  and  internal  structural 

examination  intervals. 
115.610    Scope  of  diydock  and  internal 

structural  examinations. 
115.612    Notice  and  plans  required. 
115.630    Tailshaft  examinations. 
115.670    Extension  of  examination  intervals. 

Subpart  G— Repairs  and  Alterations 

115.700    Permission  for  repairs  and 

alterations. 
1 15.702    Installation  tests  and  inspections. 


115.704    Breaking  of  safety  valve  seals. 
115.710    Inspection  and  testing  Cor  gas 
hazards. 

Subpart  H-Malsrtai  Inspections 

115.600    Inspection  standards. 

1 1 5.801    Notice  of  inspection  deficiencies 

and  requirements. 
115.602    Hull. 
115.804    Machinery. 
115.806    Electrical. 
115.808    Lifesaving. 
115.810    Fire  protection. 
115.812    Pressure  vessels  and  boilers. 
115.814    Steering  systems. 
115.816    Miscellaneous  systems  and 

equipment 
115.818    Sanitary  inspection. 
115.830    Unsafe  practices. 
115.840    Additional  tests  and  inspections. 

Subpart  i-lntsmatlonal  Convention  for 
Safety  of  Life  at  Sea,  1974,  as  Amended 
(SOLAS) 

115.900    Applicability. 
115.920    Exemptions. 
115.930    EquivalenU. 

Authority:  33  U.S.C  1321(j):  46  U.S.C 
2103.  3306;  49  U.S.C  App.  1804;  E.0. 11735. 
38  FR  21243.  3  CFR.  1971-1975  Comp..  p. 
743;  E.0. 12234.  45  FR  58801.  3  CFR.  1980 
Comp.,  p.  277;  49  CFR  1.46. 

Subpart  A— Certificate  of  inspectioft 

§115.100   When  required. 

(a)  A  vessel  to  which  this  subchapter 
applies  may  not  be  operated  without 
having  on  board  a  valid  U.S.  C^oast 
Guard  Certificate  of  Inspection. 

(b)  Except  as  provided  in  §  115.114. 
each  vessel  inspected  and  certificated 
imder  the  provisions  of  this  subchapter 
must,  when  any  passengers  are  aboard 
during  the  tenure  of  the  certificate,  be  in 
full  compliance  with  the  terms  of  the 
certificate. 

(c)  If  necessary  to  prevent  delay  of  the 
vessel,  a  temporary  Certificate  of 
Inspection  may  be  issued  pending  the 
issuance  and  delivery  of  the  regular 
Certificate  of  Inspection.  The  temporary 
certificate  must  be  carried  in  the  same 
manner  as  the  regular  certificate  and  is 
considered  the  same  as  the  regular 
Certificate  of  Inspection  which  it 
represents. 

(d)  A  vessel  on  a  foreign  voyage 
between  a  port  in  the  United  States  and 
a  port  in  a  foreign  country,  whose 
Certificate  of  Inspection  expires  during 
the  voyage,  may  lawfully  complete  the 
voyage  without  a  valid  Certificate  of 
Inspection  provided  the  voyage  is 
completed  %vithin  30  days  of  expiration 
and  the  certificate  did  not  expire  within 
15  days  of  sailing  on  the  foreign  voyage 
from  a  U.S.  port. 

fllS.103    Description. 

The  Certificate  of  Inspection  issued  to 
a  vessel  describes  the  vessel,  the  route(s) 
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which  it  may  travel,  the  minimum 
manning  requirements,  th^ survival  and 
rescue  craft  carried,  the  minimum  fire 
extinguishing  equipment  and  lifejackets 
required  to  be  carried,  the  maximum 
number  of  passengers  and  total  persons 
which  may  be  carried,  the  number  of 
passengers  the  vessel  may  carry  in 
overnight  accommodation  spaces,  the 
name  of  the  owner  and  managing 
operator,  any  equivalencies  accepted  or 
authorized  by  the  Commandant  or  any 
OCMI  under  §  114.540  or  §  114.550,  and 
such  other  conditions  of  operations  as 
may  be  determined  bv  the  cognizant 
OCMI 

§  11 5.1 05    How  to  obtain  or  renew. 

(a)  A  Certificate  of  Inspection  is 
obtained  or  renewed  by  making 
application  for  an  initial  or  periodic 
inspection  on  Form  CO  3752, 
Application  for  Inspection  of  U.S. 
Vessel,  to  the  Coast  Guard  OCMI  of  the 
marine  inspection  zone  in  which  the 
inspection  is  to  be  made.  Form  CG-3752 
may  be  obtained  at  any  U.S.  Coast 
Guard  Marine  Safety  Office  or  Marine 
Inspection  Office. 

(b)  The  application  for  initial 
inspection  of  a  vessel  being  newly 
constructed  or  converted  must  be 
submitted  prior  to  the  start  of  the 
construction  or  conversion. 

(c)  The  construction,  arrangement, 
and  equipment  of  each  vessel  must  be 
acceptable  to  the  cognizant  OCMI  as  a 
prerequisite  of  the  issuance  of  the  initial 
Certificate  of  Inspection.  Acceptance  is 
based  on  the  information,  specifications, 
drawings  and  calculations  available  to 
the  OCMI  and  on  the  successful 
completion  of  an  initial  inspection  for 
certification. 

(d)  A  Certificate  of  Inspection  is 
renewed  by  the  issuance  of  a  new 
Certificate  of  Inspection. 

(e)  The  condition  of  the  vessel  and  its 
equipment  must  be  acceptable  to  the 
cognizant  OCMI  as  a  prerequisite  to  the 
Certificate  of  Inspection  renewal. 
Acceptance  is  based  on  the  condition  of 
the  vessel  as  found  at  the  periodic 
inspection  for  certification. 

§115.107    Period  of  validity. 

(a)  A  Certificate  of  Inspection  is 
issued  for  a  period  of  three  years. 

(b)  A  Certificate  of  Inspection  may  be 
suspended  and  withdrawn  or  revoked 
by  the  cognizant  OCMI  at  any  time  for 
noncompliance  with  the  requirements 
of  this  subchapter. 

$115,110    Routes  pennitted. 

(a)  The  area  of  operation  for  each 
vessel  and  any  necessary  operational 
limits  are  determined  by  the  cognizant 
OCMI,  and  recorded  on  the  vessel's 


Certif  cate  of  Inspection.  Each  area  of 
opera  ion,  referred  to  as  a  route,  is 
descri  led  on  the  Certificate  of 
Inspe  tion  under  the  major  headings 
"ocea  IS,"  "coastwise,"  "Great  Lakes," 
"lake! .  bays,  and  sounds,"  or  "rivers," 
as  ap  licable.  Further  limitations 
impo  ed  or  extensions  granted  are 
descr;  jed  by  reference  to  bodies  of 
water  i,  geographical  points,  distance 
from    eographical  points,  distances 
from   and,  depths  of  channel,  seasonal 
liniita  ions,  and  similar  factors. 

(b) '  'he  maximum  allowable  distance 
a  dyn  imically  supported  craft  or  a 
vesse  complying  with  the  IMO  "Code 
of  Saf  ;ty  for  Dynamically  Supported 
Craft'  as  equivalent  to  the  requirements 
of  this  subchapter,  as  allowed  by 
§  114.  S40(b)  of  this  subchapter,  may 
opera  e  from  a  harbor  of  safe  refuge  is 
desigiated  by  the  cognizant  OCMI,  but 
may  r  ot  be  more  than  100  nautical 
miles 

(c)  I  )peration  of  a  vessel  on  a  route  of 
lesser  severity  than  those  specifically 
descr  3ed  or  designated  on  the 

Certif  cate  of  Inspection  is  permitted 
unles;  expressly  prohibited  on  the 
Certif  cate  of  Inspection.  The  general 
order  af  severity  of  routes  is:  "oceans," 
"coas  wise,"  "Great  Lakes,"  "lakes, 
bays,  md  sounds,"  and  "rivers."  The 
cogni  ant  OCMI  may  prohibit  a  vessel 
from  ( iperating  on  a  route  of  lesser 
severi  ly  than  the  primary  route  a  vessel 
is  aut  lorized  to  operate  on  if  local 
condi  ions  necessitate  such  a, restriction. 

(d)  *ifon-self-prop)elled  vessels  are 
prohi  lited  from  operating  on  an 

"ocea  is",  "coastwise",  or  "Great  Lakes" 
route  jnless  the  Commandant  approves 
such  (  route. 

(e) '  Vhen  designating  a  permitted 
route  jr  imposing  any  operational  limits 
on  a  \  essel,  the  OCMI  may  consider: 

(1)  Requirements  of  this  subchapter 
for  w  lich  compliance  is  based  on  the 
route  }f  the  vessel; 

(2)  'he  performance  capabilities  of 
the  v«  ssel  based  on  design,  scantlings, 
stabil  ty,  subdivision,  propulsion, 
speec  ,  operating  modes. 

mane  iverability,  other  characteristics; 
and 

(3)  'he  suitability  of  the  vessel  for 
night'  time  operations  and  use  in  all 
weath  er  conditions. 

$115.'  12    Total  persons  permitted. 

Th«  cognizant  OCMI  determines  the 
total  1  umber  of  persons  permitted  to  be 
Carrie  i  on  a  vessel.  In  determining  the 
total  1  umber  of  persons  permitted  to  be 
carrie  i,  the  OCMI  may  consider  stability 
restri(  tions  and  subdivision 
requii  ements  of  the  vessel,  the  vessel's 
route,;  general  arrangement,  means  of 
escape,  hfesaving  equipment,  the 


minimum  manning  requirements,  and 
the  maximum  number  of  passengers 
permitted  in  accordance  with  §115.113. 

§115.113    Passengers  permitted. 

(a)  The  maximum  number  of 
passengers  permitted  to  be  carried  on  a 
vessel  is  determined  by  the  cognizant 
OCMI.  The  maximum  number  permitted 
must  be  not  more  than  that  allowed  by 
the  requirements  of  this  section,  except 
as  authorized  by  the  OCMI  under 
paragraph  (d)  of  this  section. 

(b)  The  maximum  number  of 
passengers  permitted  on  any  vessel  may 
be  the  greatest  number  permitted  by  the 
length  of  rail  criterion,  deck  area 
criterion,  or  fixed  seating  criterion 
described  in  this  paragraph  or  a 
combination  of  these  criteria  as  allowed 
by  paragraph  (c)  of  this  section. 

(1)  Length  of  rail  criterion.  One 
passenger  may  be  permitted  for  each  30 
inches  of  rail  space  available  to  the 
passengers  at  the  periphery  of  each 
deck.  The  following  rail  space  may  not 
be  used  in  determining  the  maximum 
number  of  passengers  permitted: 

(i)  Rail  space  in  congested  areas 
unsafe  for  passengers,  such  as  near 
anchor  handling  equipment  or  line 
handling  gear,  in  the  way  of  sail  booms, 
running  rigging,  or  paddle  wheels,  or 
along  pulpits; 

(ii)  Rail  space  on  stairways;  and 
(iii)  Rail  space  where  persons 
standing  in  the  space  would  block  the 
line  of  vision  of  the  licensed  individual 
operating  the  vessel. 

(2)  Deck  area  criterion.  One  passenger 
may  be  permitted  for  each  10  square  feet 
of  deck  area  available  for  the  passengers' 
use.  In  computing  such  deck  area,  the 
areas  occupied  by  the  following  must  be 
excluded: 

(i)  Concession  stands,  fixed  tables, 
fixed  gambling  equipment,  and  similar 
furnishings; 

(ii)  Toilets  and  washrooms; 

(iii)  Companionways  and  stairways; 

(iv)  Spaces  occupied  by  and  necessary 
for  handling  Hfesaving  equipment, 
anchor  handling  equipment  or  line 
handling  gear,  or  in  the  way  of  sail 
booms  or  running  rigging; 

(v)  Spaces  below  deck  which  are 
unsuitable  for  passengers  or  which 
would  not  normally  be  used  by 
passengers; 

(vi)  Interior  passageways  less  than  30 
inches  wide  and  passageways  on  open 
deck,  less  than  18  inches  wide; 

(vii)  Bow  pulpits,  swimming 
platforms  and  areas  which  do  not  have 
a  solid  deck,  such  as  netting  on  multi- 
hull  vessels; 

(viii) Deck  areas  in  way  of  paddle 
wheels;  and 

(ix)  Aisle  area  provided  in  accordance 
with  §  116.820(d). 
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(3)  Fixed  seating  criterion.  One 
passenger  may  be  permitted  for  each  18 
inches  of  width  of  fixed  seating 
provided  under  §  116.820  of  this 
subchapter.  Each  sleeping  berth  in 
ovemi^t  accommodation  spaces  shall 
be  counted  as  only  one  seat. 

(c)  Different  passenger  capacity 
criteria  may  be  used  on  each  deck  of  a 
vessel  and  added  together  to  determine 
the  total  passenger  capacity  of  that 
vessel.  Where  seats  are  provided  on  part 
of  a  deck  and  not  on  another,  the 
number  of  passengers  permitted  on  a 
vessel  may  be  the  sum  of  the  number 
permitted  by  the  seating  criterion  for  the 
space  having  seats  and  the  number 
permitted  by  the  deck  area  criterion  for 
the  space  having  no  seats.  The  length  of 
rail  criterion  must  not  be  combined  with 
either  the  deck  area  criterion  or  the 
fixed  seating  criterion  on  an  individual 
deck. 

(d)  For  a  vessel  operating  on  short 
runs  on  protected  waters  such  as  a  ferry, 
the  cognizant  OCMI  may  give  special 
consideration  to  increases  in  passenger 
allowances. 

§  1 1 5.1 14    Alternative  requirements  for  a 
vessel  carrying  six  or  less  passengers. 

(a)  When  authorized  by  the  cognizant 
OCMI  by  an  endorsement  of  the  vessel's 
Certificate  of  Inspection,  a  small 
passenger  vessel  carrying  six  or  less 
passengers,  and  operating  as  a 
commercial  fishing  vessel  or  other 
uninspected  vessel  or  as  a  recreational 
vessel,  need  not  meet  requirements  of: 

(1)  Part  117,  subpart  C.  D.  and  E  of 
this  subchapter  providing  the  vessel  is 
in  satisfactory  compliance  with  the 
hfesaving  equipment  regulations  for  an 
uninspected  vessel  or  recreational 
vessel  in  a  similar  service; 

(2)  Part  116,  subpart  C  of  this 
subchapter  and  subchapter  S  of  this 
chapter  providing  the  vessel  is  in 
satisfactory  compliance  with  applicable 
regulations  for  an  uninspected  vessel  or 
recreational  vessel  in  a  similar  service 
or  if  the  owner  of  the  vessel  otherwise 
establishes  to  the  satisfaction  of  the 
cognizant  OCMI  that  the  vessel  is 
seaworthy  for  the  intended  service;  and 

(3)  Sections  121.404, 121.408,  and 
121.410  of  this  subchapter  providing  the 
vessel  is  in  satisfactory  compliance  with 
any  navigational  equipment 
requirements  for  an  uninspected  or 
recreational  vessel  in  a  similar  service. 

(b)  A  vessel  operating  under  the 
alternative  regulations  of  paragraph  (a) 
of  this  section  must: 

(1)  Not  alter  the  arrangement  of  the 
vessel  nor  remove  any  equipment 
required  by  the  certificate  for  the 
intended  operation,  without  the  consent 
of  the  cognizant  OCMI; 


(2)  Comply  with  minimum  manning 
specified  on  the  Certificate  of 
Inspection,  which  may  include  reduced 
manning  for  when  the  vessel  carries  not 
more  than  six  passengers; 

(3)  When  carrying  from  one  to  six 
passengers,  make  the  announcement 
required  by  §  122.506(a)(9)  of  this 
subchapter  before  getting  imderway; 
and 

(4)  If  a  vessel  of  more  than  15  gross 
tons,  not  carry  freight  for  hire. 

(c)  The  endorsement  issued  imder 
paragraph  (a)  of  this  section  must 
indicate  the  maximum  route,  number  of 
passengers,  and  the  manning  required  to 
operate  under  the  provisions  of  this 
section. 

§  115.120    Certificate  of  Inspection 
amendment 

(a)  An  amended  Certificate  of 
Inspection  may  be  issued  at  any  time  by 
any  OCMI.  The  amended  Certificate  of 
Inspection  replaces  the  original,  but  the 
expiration  date  remains  the  same  as  that 
of  the  original.  An  amended  Certificate 
of  Inspection  may  be  issued  to  authorize 
and  record  a  change  in  the  dimensions, 
gross  tonnage,  owner,  managing 
operator,  manning,  persons  permitted, 
route  permitted,  conditions  of 
operations,  or  equipment  of  a  vessel, 
fiiom  that  specified  in  the  current 
Certificate  of  Insf>ection. 

(b)  A  request  for  an  amended 
Certificate  of  Inspection  must  be  made 
to  the  cognizant  OCMI  by  the  owner  or 
managing  operator  of  the  vessel  at  any 
time  there  is  a  change  in  the  character 
of  a  vessel  or  in  its  route,  equipment, 
ownership,  operation,  or  other  similar 
factors  specified  in  its  current 
Certificate  of  Inspection. 

(c)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  an 
amended  Certificate  of  Inspection. 

Subpart  B— Special  Permits  and 
Certificates 

§115.202    Pennit  to  proceed. 

(a)  When  a  vessel  is  not  in  compliance 
with  its  certificate  of  inspection  or  fails 
to  comply  with  a  regulation  of  this 
subchapter,  the  cognizant  OCMI  may 
permit  the  vessel  to  proceed  to  another 
port  for  repair  if,  in  the  judgment  of  the 
OCMI,  the  trip  can  be  completed  safely, 
even  if  the  Certificate  of  Inspection  of 
the  vessel  has  expired  or  is  about  to 
expire. 

(b)  Form  CG-948,  "Permit  to  Proceed 
to  another  Port  for  Repairs,"  may  be 
issued  by  the  cognizant  OCMI  to  the 
owner,  managing  operator,  or  the  master 
of  the  vessel  stating  the  conditions 
under  which  the  vessel  may  proceed  to 
another  port.  The  permit  may  be  issued 


only  upon  the  written  appUcation  of  the 
owner,  managing  operator,  or  master, 
and  after  the  vessel's  Certificate  of 
Inspection  is  turned  over  to  the  OCMI. 
(c)  A  vessel  may  not  carry  passengers 
when  operating  in  accordance  with  a 
permit  to  proceed,  unless  the  cognizant 
OCMI  determines  that  it  is  safe  to  do  so. 

§115.204    Permit  to  carry  excursion  party. 

(a)  The  cognizant  OCMI  may  permit  a 
vessel  to  engage  in  a  temporary 
excursion  operation  with  a  greater 
number  of  persons  or  on  a  more 
extended  route,  or  both,  than  permitted  ' 
by  its  Certificate  of  Inspection  when,  in 
the  opinion  of  the  OCMI,  the  operation 
can  be  undertaken  safely. 

(b)  Upon  the  written  application  of 
the  owner  or  managing  operator  of  the 
vessel,  the  cognizant  OCMI  may  issue  a 
"Permit  To  Carry  Excursion  Party", 
Form  CG-949,  to  indicate  his  or  her 
permission  to  carry  an  excursion  party. 
The  OCMI  will  indicate  on  the  permit 
the  conditions  under  which  it  is  issued, 
the  number  of  persons  the  vessel  may 
carry,  the  crew  required,  any  additional 
Hfesaving  or  safety  equipment  required, 
the  route  for  which  the  permit  is 
granted,  and  the  dates  on  which  the 
permit  is  valid. 

(c)  The  niunber  of  passengers 
normally  permitted  on  an  excursion 
vessel  is  governed  by  §115.113. 

(d)  The  OCMI  shall  not  normally 
waive  the  applicable  minimum  safety 
standards  when  issuing  an  excursion 
permit.  In  particular,  a  vessel  which  is 
being  issued  an  excursion  permit  should 
meet  the  minimum  stability,  survival 
craft,  fire  safety,  and  maiming  standards 
applicable  to  a  vessel  in  the  service  for 
which  the  excursion  permit  is 
requested. 

(e)  The  permit  acts  as  a  temporary, 
limited  duration  supplement  to  the 
vessel's  Certificate  of  Inspection  and 
must  be  carried  with  the  Certificate  of 
Inspection.  A  vessel  operating  under  a 
permit  to  carry  an  excursion  party  must 
be  in  full  compliance  with  the  terms  of 
its  Certificate  of  Inspection  as 
supplemented  by  the  permit. 

(f)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  a 
permit  to  carry  an  excursion  party. 

Subpart  C— Posting  of  Certificates, 
Permits,  and  Stability  Letters 

§115.302    Certificates  and  permits. 

The  Certificate  of  Inspection  and  any 
SOLAS  Certificates  must  be  posted 
under  glass  or  other  suitable  transparent 
material,  such  that  all  pages  are  visible, 
in  a  conspicuous  place  on  the  vessel 
where  observation  by  passengers  is 
likely.  If  posting  is  impracticable,  such 
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as  aa  open  boats,  the  certiGcates  must 
be  kept  on  board  in  a  weatbertight 
container  readily  available  for  use  by 
the  craw  and  for  display  to  passengers 
and  others  on  request. 

§1tS.30e    Stability  tetter. 

When,  in  accordance  with  §  170.120 
of  this  chapter,  a  vessel  must  be 
provided  with  a  stability  letter,  the 
stability  letter  must  be  posted  under 
glass  or  other  suitable  transparent 
material,  such  that  all  pages  are  visible, 
at  the  operating  station  of  the  vesseL  If 
posting  is  impracticable,  the  stability 
letter  must  be  kept  on  board  in  a 
weathertight  container  readily  available 
for  use  by  the  crew  and  for  display  to 
passengers  and  others  on  request. 

%  116(,310    Certmcatlon  explratton  date 


8115.^    Inltlat 
certlfiiatloiv 
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(a)  A  Certification  Expiration  Date 
Sticker  indicates  the  date  upon  which 
the  vessel's  Certificate  of  Inspection 
expires  and  is  provided  by  the  cognizant 
OCMI  in  the  number  required,  upon 
issuance  or  renewal  of  the  Certificate  of 
Inspection. 

(d)  a  vessel  that  is  issued  a  Certificate 
of  Inspection  under  the  provisions  of 
this  subchapter  must  not  be  operated 
without  a  valid  Certification  Expiraticm 
Date  Sticker  affixed  to  the  vessel  on  a 
place  that  is: 

(1)  A  glass  or  other  smooth  surface 
firom  which  the  sticker  may  be  removed 
without  damage  to  the  vessel; 

(2)  Readily  visible  to  each  passenger 
prior  to  boarding  the  vessel  and  to 
patrolling  Coast  Guard  law  enforcement 
personnel;  and 

(3)  Acceptable  to  the  Coast  Guard 
marine  infractor. 

(c)  The  CoaaH  Guard  marine  inspector 
may  require  the  placement  of  more  than 
one  sticker  in  order  to  insure 
compliance  with  paragraph  (aK2)  of  this 
section. 

Subpart  0 — Inspection  for  Certification 

S  115.400    General. 

(a)  An  inspection  is  required  before 
the  issuance  of  a  Certificate  of 
Inspection.  Such  an  inspection  for 
certification  is  not  made  until  after 
receipt  of  the  application  for  inspection 
required  by  §  115.105. 

(d)  Upon  receipt  of  a  written 
application  for  inspection,  the  cognizant 
OCMI  assigns  a  marine  inspector  to 
inspect  the  vessel  for  ccnnpliance  with 
this  subchapter  at  a  time  xnd  place 
mutually  agreed  upon  by  the  OCMI  and 
the  owner,  managing  operator,  or 
representative  thereof. 

(c)  The  owner,  managing  operator,  or 
a  representative  thereof  slull  be  present 
during  the  inspection. 


(a)  Before  construction  at  conversion 
of  a  vessel  ixUeiMiled  for  anall  passensw 
vessel  service,  the  owner  of  the  vessel 
shall  Submit  plans,  manuals,  and 
calcu  ations  indicating  the  proposed 
arranj  ement,  construction,  and 

opera  ions  of  the  vessel,  to  the  cognizant 
OCMI  for  approval,  except  when 
subm  tted  to  the  Marine  Safety  Center  as 
allow  id  by  part  116  of  this  subchapter, 
unles  otherwise  allowed  by  the  OCMI. 
The  p  ans,  manuals,  and  calculations 
requii  ed  to  be  submitted  and  the 
dispo  kition  of  these  plans  are  set  forth 
in  pai  1 116.  subpart  B  of  this 
subcli  apter. 

(b)  'ne  initial  inspection  is  conducted 
to  det  ermine  that  the  vessel  and  its 
equip  menX  comply  with  applicable 
reguli  tioDs  and  that  the  vessel  was  built 
or  coi  iverted  in  acccHdance  with 

apprt  ved  plana,  manuals,  and 
calculations.  Additionally,  during  the 
inspection  the  materials,  workmanship, 
and  c  indition  of  all  parts  of  the  vessel 
and  il  s  machinery  and  equipment  may 
be  ch  icked  to  determine  if  the  vessel  is 
satisfi  ictory  in  all  respects  for  the  service 
inten  led. 

(c)  The  own^  or  managing  operator  of 
a  vesj  el  shall  ensure  that  the  vessel 
complies  with  the  laws  and  regulations 
applii  :able  to  the  vessel  and  that  the 
vesse  is  otherwise  satisfactory  for  the 
intern  led  s«Hvica  The  initial  inspection 
may  include  an  inspection  of  the 
following  items: 

(l)Tbe  arrangement,  installation, 
mate)  ials,  and  scantlings  of  the  structure 
inclui  ling  the  hull  and  superstructure, 
yards  masts,  spars,  rigging,  sails, 
pipin ;.  main  emd  auxiliary  machinery, 
press  ire  vessels,  steering  apparatus, 
electi  teal  installations,  fire  resistant 
const  "uction  materials,  Ufesaving 
appli  mces,  fire  detecting  and 
extin  juishing  equipment,  pollution 
preve  dtion  equipment,  and  ail  other 
equip  ment; 

(2)  \rrangement  and  means  of 
enter  ency  egress; 

(3)  >anitary  conditions  and  tire 
hazards;  and 

(4)  Certificates  and  operating 
manuals,  including  certificates  issued 
by  thf  Federal  Communications 
Comitaission.  ^ 

(d)  [hiring  an  initial  inspection  for 
certif  cation  the  owner  or  managing 
opera  tor  shall  conduct  all  tests  and 
makejthe  vessel  available  for  all 
applicable  inspections  discussed  in  this 
para^ph,  and  in  subpart  H  of  this  part, 
to  th(  satisfaction  of  the  cognizant 
OCM  .  including  the  following: 

(1)  the  instalution  of  each  rescue 
boat  {  nd  survival  craft  launching 
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appliance  required  bj  $^71.20-2a(a)(l) 
of  this  chaptei, 

(2)  The  installation  of  each  rescue 
boat,  hferaft,  inflatable  buoyant 
apparatus,  and  launching  appliance  as 
listed  on  its  Certificate  of  Approval 
(Form  CGHQ-10030). 

(3)  Machinery,  fuel  tanks,  and 
pressure  vessels  required  by  patt  119  of 
this  subchapter. 

(4)  A  stability  test  when  required  by 
§  170.175  of  this  chaptCT. 

(5)  Watertight  bulkheads  as  required 
by  subchapter  S  of  this  chapter. 

(6)  Firefighting  systems  as  required  by 
part  118  of  this  subchapter. 

(7)  The  operation  of  all  snMike  and  fire 
detecting  systems,  fire  alarms  aad 
sensors,  and  fire  confining  appliar>ces 
(such  aa  fire  screen  doors  and  fire 
dampers). 

S11S.404    Subsequent  Inspections  for 
certification. 

An  inspection  for  renewal  of  a 
Certificate  of  Inspection  normally 
includes  inspection  and  testing  of  the 
structure,  machinery,  equipment,  and 
on  a  sailing  vessel,  rigging  and  sails. 
The  ownm*  or  managing  operator  shall 
conduct  all  tests  as  required  by  the 
marine  insp>ector.  and  make  the  vessel 
available  for  all  specific  inspections  and 
drills  required  by  subpart  H  of  this  part. 
The  inspection  is  conducted  to 
determine  if  the  vessel  is  in  satisfactory 
condition,  fit  for  the  service  intended, 
and  complies  with  the  applicable 
regulations  in  this  subchapter. 

Subpart  E — Reinspection 
$115,500    When  required. 

(a)  The  owner  or  managing  operator 
shall  make  a  vessel  available  for 
reinspections  within  60  days  of  each 
anniversary  of  the  date  of  issuance  of 
the  Certificate  of  Inspection  during  each 
triennial  inspection  period.  The  owner 
or  managing  operator  shall  contact  the 
cognizant  OCMI  to  arrange  for  a 
reinspection  to  be  conducted  at  a  time 
and  place  acceptable  to  the  OCMI. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  the  section,  a 
reinspection  may  be  made  at  such  other 
times  as  may  be  required  by  the 
cognizant  OCML 

§115.502    Scope. 

In  general,  the  scope  of  the 
reinspection  is  the  same  as  the 
inspection  for  certification  but  in  less 
detail  unless  it  is  determined  that  a 
major  change  has  occurred  since  the  last 
inspection  for  certification. 


Subpart  F— Hull  and  Tailshaft 
Examinations 

S 1 15.600    Drydock  and  Internal  stnictural 
examination  Intervals. 

(a)  The  ovmer  or  managing  operator 
shall  make  a  vessel  available  for 
drydock  examinations  and  internal 
structural  examinations  required  by  this 
section. 

(b)  A  vessel  making  an  international 
voyage  must  undergo  a  drydock 
examination  and  an  internal  structural 
examination  at  least  once  every  12 
months.  If  the  vessel  becomes  due  for  a 
drydock  examination  or  an  internal 
structural  examination  during  the 
voyage,  it  may  lawfully* complete  the 
voyage  prior  to  the  examination  if  it 
undergoes  the  required  examination 
upon  completion  of  the  voyage  to  the 
United  States  but  not  later  than  30  days 
after  the  examination  is  due.  If  the 
vessel  is  due  for  an  examination  within 
15  days  of  sailing  on  an  international 
voyage  fttim  a  United  States  port,  it 
must  undergo  the  required  examination 
before  sailing. 

(c)  Except  as  provided  in  paragraph 
(d)  and  (e)  of  this  section,  a  vessel  not 
making  an  international  voyage  must 
undergo  a  drydock  examination  and  an 
internal  structural  examination  as 
follows: 

(1)  A  vessel  which  is  exposed  to  salt 
water  more  than  three  months  in  any  12 
month  period  since  the  last  examination 
must  undergo  a  drydock  examination 
and  an  internal  structural  examination 
at  least  once  every  two  years;  and 

(2)  A  vessel  which  is  exposed  to  salt 
water  not  more  than  three  months  in 
any  12  month  period  since  the  last 
examination  must  undergo  a  drydock 
examination  and  an  internal  structural 
examination  at  least  once  every  five 
years. 

(d)  Whenever  damage  or  deterioration 
to  hull  plating  or  structural  members 
which  may  affect  the  seaworthiness  of  a 
vessel  is  discovered  or  suspected,  the 
cognizant  OCMI  may  conduct  an 
internal  structural  examination  in  any 
affected  space,  including  fuel  tanks,  and 
require  the  vessel  to  be  drydocked  or 
otherwise  taken  out  of  service  to  further 
assess  the  extent  of  the  damage  and  to 
effect  permanent  repairs. 

(e)  Whenever  a  vessel  is  drydocked  or 
hauled  out  other  than  as  required  by 
this  section,  the  owner  or  operator  must 
notify  the  cognizant  OCMI  so  that  a 
marine  inspector  may  examine  the 
vessel. 

$115,610    Scope  of  drydock  and  Internal 
structural  examinations. 

(a)  A  drydock  examination  conducted 
in  compliance  with  §  115.600  must  be 


conducted  while  the  vessel  is  hauled 
out  of  the  water  or  placed  in  a  drydock 
or  slipway.  During  the  examination  all 
accessible  parts  of  the  vessel's 
underwater  body  and  all  through  hull 
fittings,  including  the  hull  plating, 
appendages,  propellers,  shafts,  bearings, 
rudders,  sea  chests,  sea  valve,  and  sea 
strainers  must  be  examined.  Sea  chests, 
sea  valves,  and  sea  strainers  must  be 
opened  for  examination. 

(b)  An  internal  structural  examination 
conducted  in  compliance  with  §  115.600 
may  be  conducted  while  the  vessel  is 
afloat  or  out  of  the  water  and  consists 
of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  majdr  internal  firaming, 
the  hull  plating,  voids,  and  ballast, 
cargo,  and  fuel  oil  tanks.  Where  the 
internal  framing  or  plating  of  the  vessel 
is  concealed,  sections  of  the  lining, 
ceiling  or  insulation  may  be  removed  or 
the  parts  otherwise  probed  or  exposed 
so  that  the  inspector  may  be  satisfied  as 
to  the  condition  of  the  hull  structure. 
Fuel  oil  tanks  need  not  be  cleaned  out 
and  internally  examined  if  the  marine 
inspector  is  able  to  determine  by 
external  examination  that  the  general 
condition  of  the  tanks  is  satisfactory. 

S 1 15.612    Notice  and  plans  required. 

(a)  The  owner  or  managing  operator 
shall  notify  the  cognizant  OCMI  as  far 
in  advance  as  possible  whenever  a 
vessel  is  to  be  hauled  out  or  placed  in 
a  drydock  or  slipway  in  compliance 
with  §  115.600  or  to  undergo  repairs  or 
alterations  affecting  the  safety  of  the 
vessel,  together  with  the  nature  of  any 
repairs  or  alterations  contemplated.  Hull 
repairs  or  alterations  which  affect  the 
safety  of  the  vessel  include  but  are  not 
limited  to  the  replacement,  repair,  or 
refastening  of  planking,  plating,  or 
structural  members,  including  the  repair 
of  cracks  in  the  hull. 

(b)  Whenever  a  vessel  is  hauled  out  or 
placed  in  a  drydock  or  slipway  in  excess 
of  the  requirements  of  this  subpart  for 
the  purpose  of  maintenance,  such  as 
changing  a  propeller,  painting,  or 
cleaning  the  hull,  no  report  need  be 
made  to  the  cognizant  OCMI. 

(c)  The  owner  or  managing  operator  of 
each  vessel  that  holds  a  Load  Line 
Certificate  shall  make  plans  showing  the 
vessel's  scantUngs  available  to  the  Coast 
Guard  marine  inspector  whenever  the 
vessel  undergoes  a  drydock  examination 
or  internal  structural  examination  or 
whenever  repairs  or  alterations  affecting 
the  safety  or  seaworthiness  of  the  vessel 
are  made  to  the  vessel's  hull. 

§115.630   Tailshaft  examinations. 

The  marine  inspector  may  require  any 
part  or  all  of  the  propeller  shafting  to  be 


drawn  for  examination  of  the  shafting 
and  stem  bearing  of  a  vessel  whenever 
the  condition  of  the  shafting  and 
bearings  are  in  question.  The  inspector 
may  conduct  a  visual  examination  and 
may  require  nondestructive  testing  of 
the  tailshaft. 

§  1 1 5.670    Extension  of  examination 
Intervals. 

The  intervals  between  drydock 
examinations  and  internal  structural 
examinations  specified  in  §  115.600  may 
be  extended  by  the  Commandant. 
Requests  for  extensions  must  be 
submitted  to  the  Commandant  via  the 
cognizant  OCMI. 

Subpart  Q— ftepairs  and  Alterations 

§  1 1 5.700    Permission  for  repairs  and 
aHarstions. 

(a)  Repairs  or  alterations  to  the  hull, 
machinery,  or  equipment  which  affect 
the  safety  of  the  vessel  must  not  be 
made  Without  the  approval  of  the 
cognizant  OCMI,  except  during  an 
emergency.  When  refwirs  are  made 
during  an  emergency,  the  owner, 
managing  operator,  or  master  shall 
notify  the  OCMI  as  soon  as  practicable 
after  such  repairs  or  alterations  are 
made.  Repairs  or  alterations  which 
affect  the  safety  of  the  vessel  include, 
but  are  not  limited  to,  the:  Replacement, 
repair,  or  refastening  of  deck  or  hull 
planking,  plating,  and  structural 
members;  repair  of  plate  or  frame 
cracks;  damage  repair  or  replacement, 
other  than  replacement  in  kind,  of 
electrical  wiring,  fuel  lines,  tanks. 
boilers  and  other  pressure  vessels,  and 
steering,  propulsion  and  power  supply 
systems;  alterations  affecting  stability; 
and  repair  or  alteration  of  lifesaving.  fire 
detecting,  or  fire  extinguishing 
equipment. 

(b)  The  owner  or  managing  operator 
shall  submit  drawings,  sketches,  or 
written  specifications  describing  the 
details  of  any  proposed  alterations  to 
the  cognizant  OCMI.  Proposed 
alterations  must  be  approved  by  the 
OCMI  before  woric  is  started. 

(c)  Drawings  are  not  required  to  be 
submitted  for  repairs  or  replacements  in 
kind. 

(d)  The  OCMI  may  require  an 
inspection  and  testing  whenever  a 
repair  or  alteration  is  undertaken. 

§115.702    Installation  tests  and 
Inspections. 

Whenever  a  launching  appliance, 
survival  craft,  rescue  boat,  fixed  fire 
extinguishing  equipment,  machinery, 
fiiel  tank,  or  pressure  vessel  is  installed 
aboard  a  vessel  after  completion  of  the 
initial  inspection  for  certification  of  the 
vessel,  as  replacement  equipment  or  as 
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a  new  installation,  the  owmer  or 
managing  operator  shall  conduct  the 
tests  and  make  the  vessel  reedy  for  the 
inspections  required  by  §  115.402(d)  to 
the  satisfiaction  of  the  cognizant  (XIML 

S 1 1 5.704    Breaking  of  safety  valve  seals. 

The  owner,  managing  operator,  or 
master  shall  notify  the  cognizant  OCMl 
as  soon  as  practicable  after  the  seal  on 
a  boiler  safety  valve  on  a  vessel  is 
broken. 

§115.710    Inspection  aod  testing  for  gas 
hazards. 

(a)  An  inspection  must  be  conducted 
in  accordance  with  the  provisions  of 
NFPA  306  before  alterations,  repairs,  or 
other  operations  involving  riveting, 
welding,  burning,  or  other  fire 
producing  actions  may  be  made  aboard 
a  vessel: 

(1)  Within  or  on  the  boimdaries  of 
fuel  tanks:  or 

(2)  To  pipelines,  heating  coils,  pimips, 
fittings,  or  other  appurtenances 
connected  to  fiiel  tanks. 

fb)  An  inspection  required  by 
paragraph  (a)  of  this  section  must  be 
conducted  as  required  by  this 
paragraph. 

(1)  In  ports  or  places  in  the  United 
States  or  its  territories  and  possessions, 
the  inspection  must  be  conducted  by  a 
marine  chemist  certificated  by  the 
National  Fire  Protection  Association. 
However,  if  the  services  of  a  certified 
marine  chemist  are  not  reasonably 
available,  the  cognizant  OCMI,  upon  the 
recommendation  of  the  vessel  owner  or 
managing  operator,  may  authorize 
another  person  to  inspect  the  vessel.  If 
the  inspection  indicates  that  the 
operations  can  be  umdertaken  safely,  a 
certificate  setting  forth  this  fact  in 
writing  must  be  issued  by  the  certified 
marine  chemist  or  the  authorized  person 
before  the  work  is  started.  The 
certificate  must  include  any 
requirements  necessary  to  reasonably 
maintain  safe  conditions  in  the  spaces 
certified  throughout  the  operation, 
including  any  precautions  necessary  to 
eliminate  or  minimize  hazards  that  may 
be  present  from  protective  coatings  or 
residues  from  cargoes. 

(2)  When  not  in  a  port  or  place  in  the 
United  States  or  its  territories  and 
possessions,  and  when  a  marine  chemist 
or  a  person  authorized  by  the  cognizant 
OCMI  is  not  reasonably  available,  the 
master  shall  conduct  the  inspection  and 
enter  the  results  of  the  inspection  in  the 
vessel's  logbook. 

(c)  The  owner,  managing  operator,  or 
master  shall  obtain  a  copy  of  certificates 
issued  by  the  certified  marine  chemist 
or  the  other  person  authorized  by  the 
cognizant  OCMI,  and  shall  ensure  that 
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ail  CO  tditions  cm  the  certificates  are 
obser  red  and  that  the  vessel  is 
maini  ained  in  a  safe  condition.  The 
owne  ■.  managing  operator,  or  master 
shall  maintain  a  safe  condition  on  the 
vesse  by  requiring  full  observance,  by 
perso  is  under  his  or  her  control,  of  all 
requii  ements  listed  in  the  certificate. 

Subp  irt  H— Material  Inspections 

§  1 1 5.1  00    Inspection  standards, 
(a) .  I  vessel  is  ins[>ected  for 
comp  iance  with  the  standards  required 
by  th  5  subchapter.  Machinery, 
equip  nent,  materials,  and  arrangements 
not  c(  vered  by  standards  in  this 
subch  apter  may  be  inspected  in 
accon  lance  with  standards  acceptable  to 
the  a  gnizant  OCMI  as  good  marine 
pract  ». 

(b)  n  the  application  of  inspection 
standards  due  consideration  must  be 
given  to  the  hazards  involved  in  the 
operation  permitted  by  a  vessel's 
Ctertif|cate  of  Inspection.  Thixs.  the 
standards  may  vary  in  accordance  with 
the  vessel's  area  of  operation  or  any 
other  operational  restrictions  or 
limit^ons. 

(c)  ilie  published  standards  of 
classification  societies  and  other 
recognized  safety  assodations  may  be 
used  as  guides  in  the  inspection  of 
vessels  when  such  standards  do  not 
conflict  with  the  requirements  of  this 
subchbpter. 

SIISJOI    Noltce  of  Inspection deffclendes 


(a)  ^during  the  inspection  of  a  vessel, 
the  vessel  or  its  equipment  is  found  not 
to  conform  to  the  requirements  of  law  or 
the  raeulations  in  this  subchapter,  the 
marine  inspector  will  point  out 
deficiencies  observed  and  discuss  ail 
requiiements  with  the  owner,  managing 
opera  or,  or  a  representative  thereof. 
Norm  illy,  the  marine  inspector  will  list 
all  such  requirements  which  have  not 
been  completed  and  present  the  list  to 
the  oi*mer,  managing  operator,  or  a 
reprei  entative  thereof. 

(b)  n  any  case  where  further 

clarif  ration  of  or  reconsideration  of  any 
requii  ement  placed  against  the  vessel  is 
desired,  the  owner,  managing  operator, 
or  a  representative  thereof,  may  discuss 
the  m  Jtter  with  the  cognizant  OCMI. 

S115J02    HulL 

(a)  At  each  initial  and  subsequent 
inspei:tion  for  certification  of  a  vessel, 
the  o^mer  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspections  of  the  bull 
structure  and  its  appurtenances, 
including  the  following: 

(1)  Inspection  of  all  accessible  parts  of 
the  e>  terior  and  interior  of  the  hull,  the 
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watertight  bulkheads,  and  weather 
decks: 

(2)  Inspection  and  operation  of  all 
watertight  closures  in  the  hull,  decks, 
and  bulkheads  including  through  hull 
fittings  and  sea  valves: 

(3)  Inspection  of  the  condition  of  the 
superstructure,'  masts,  and  similar 
arrangements  constructed  on  the  hull, 
and  on  a  sailing  vessel  all  spars, 
standing  rigging,  running  rigging, 
blocks,  fittings,  and  sails: 

(4)  Inspection  of  all  railings  and 
bulwarks  and  their  attachment  to  the 
hull  structure; 

(5)  Inspection  to  ensure  that  guards  or 
rails  are  provide  in  dangerous  places: 

(6)  Inspection  and  operation  of  all 
weathertight  closures  above  the  weather 
deck  and  the  provisions  for  drainage  of 
sea  water  from  the  exposed  decks;  and 

(7)  Inspection  of  all  interior  spaces  to 
ensure  that  they  are  adequately 
ventilated  and  drained,  and  that  means 
of  escape  are  adequate  and  properly 
maintained. 

(b)  The  vessel  must  be  aQoat  for  at 
least  a  portion  of  the  inspection  as 
required  by  the  marine  inspector. 

(c)  Wh^a  required  by  the  marine 
inspector,  a  portion  of  the  inspection 
must  be  conducted  while  the  vessel  is 
underway  so  that  the  working  of  the 
hull  can  be  observed. 

§115.804    Machinery. 

At  each  initial  and  subseqiient 
inspection  for  certification  of  a  vessel. 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  foe  inspections  of 
machinery,  fuel,  and  piping  systems, 
including  the  following: 

(a)  Operation  of  the  main  propulsion 
machinery  both  ahead  and  astern; 

(b)  Operational  test  and  inspection  of 
engine  control  mechanisms  including 
primary  and  alternate  means  of  starting 
machinery; 

(c)  Inspection  of  all  machinery 
essential  to  the  routine  operation  of  the 
vessel  including  generators  and  cooling 
systems; 

(d)  External  inspection  of  fuel  tanks 
and  inspection  of  tank  vents,  pipii^. 
and  pipe  fittings; 

(e)  Inspection  of  all  fuel  systems; 

(i)  Operational  test  of  all  valves  in  fuel 
lines  by  operating  locally  and  at  remote 
operating  poshions; 

(g)  Operational  test  of  all  overboard 
discharge  and  intake  valves  and 
waterti^t  bulkhead  pipe  penetration 
valves: 

(h)  Operational  test  of  the  means 
provided  for  pumping  bilges;  and 

|i)  Test  of  madiinery  alarms  including 
bilge  level  alarms. 


§115.806    EtMtricaL 

At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  ovraer  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspection  of  electrical 
equipment  and  systems,  including  the 
following: 

(a)  Inspection  of  all  cable  as  far  as 
practicable  without  undue  disturbance 
of  the  cable  or  electrical  apparatus: 

(b)  Test  of  circuit  breakers  by  manual 
operation; 

(c)  Inspection  of  fuses  including 
ensuring  the  ratings  of  fuses  are  suitable 
for  the  service  inteiKled; 

(d)  Inspection  of  rotating  electrical 
machinery  essential  to  the  routine 
operation  of  the  vessel; 

(e)  Inspection  of  all  generators, 
motors,  lighting  fixtures  and  circuit 
interrupting  devices  located  in  spaces  or 
areas  which  may  contain  flammable 
vapors: 

(0  Inspection  of  batteries  for 
condition  and  security  of  stowage; 

(g)  Operational  test  of  electrical 
apparatus,  which  operates  as  part  of  or 
in  conjunction  with  a  fire  detection  m 
alarm  system  installed  on  board  the 
vessel,  by  simulating,  as  closely  as 
practicable,  the  actual  operation  in  case 
of  fire;  and 

(h)  Operational  test  of  all  emergency 
electrical  systems. 

§115.808    LItssavlng. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspections  of  lifesaving 
equipment  and  systems,  including  the 
following: 

(1)  Tests  of  each  rescue  boat  and  each 
rescue  boat  launching  appliance  and 
survival  craft  launching  apphance  in 
accordance  with  §  71.25-15  of 
subchapter  H  (Passenger  Vessels)  of  this 
chapter, 

(2)  Inspection  of  each  !ife)acket,  work 
vest,  and  marine  buoyant  device: 

(3)  If  used,  inspection  of  the  passenger 
safety  orientation  cards  or  pamphlets 
allowed  by  §  122.506(c)  of  this 
subchapter; 

(4)  Inspection  of  each  inflatable 
liferaft  and  inflatable  Ufejacket  to 
determine  that  it  has  been  serviced  as 
required  by  §  122.730  of  this  subchapter 
end 

(5)  Inspection  of  each  hydrostatic 
release  unit  to  determine  that  it  is  in 
comphancs  with  the  servicing  aiMl 
usage  requirements  of  §  122.740  of  this 
subchapter. 

(b)  Each  item  of  lifesaving  equipment 
determined  by  the  marine  inspector  to 
not  be  in  serviceable  condition  must  be 
repaired  or  replaced. 


(c)  Each  item  of  lifesaving  equipment 
with  an  expiration  dale  on  it  must  be 
replaced  if  the  expiration  date  has 
passed. 

(d)  The  owner  or  managing  operator 
shall  destroy,  in  the  presence  of  the 
marine  inspiector,  each  lifejacket,  other 
personal  floatation  device,  and  other 
lifesaving  device  foimd  to  be  defective 
and  incapable  of  repair. 

(e)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  vessel  must  be  equipped  with  an 
adult  size  Ufejacket  for  each  person 
authorized.  The  vessel  must  also  be 
equipped  with  child  size  lifejackets 
equal  to  at  least  10  percent  of  -Jie 
maximum  number  of  passengers 
p>ermitted  to  be  carried  unless  children 
are  prohibited  from  being  carried  aboard 
the  vessel. 

(f)  Lifejackets,  worfi  vests,  and  marine 
buoyant  devices  may  be  marked  with 
the  date  and  marine  Inspection  zone  to 
indicate  that  they  have  been  inspected 
and  found  to  be  in  serviceable  condition 
by  a  marine  inspector. 

(g)  At  each  initial  and  subsequent 
inspection  for  certification,  the  marine 
inspector  may  require  that  an  abandon 
ship  or  man  overboard  drill  be  held 
under  simulated  emergency  conditions 
specified  by  the  inspector. 

§115.810    Fire  protection. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification,  the  ovtmer  or 
managing  operator  shall  be  prepared  to 
conduct  tests  and  have  the  vessel  ready 
for  inspection  of  its  fire  protection 
equipment,  including  the  following: 

(1)  Inspection  of  each  hand  portable 
fire  extinguisher,  semiportable  fire 
extinguisher,  and  fixed  gas  fire 
extinguishing  system  to  check  for 
excessive  corrosion  and  general 
condition: 

(2)  Inspection  of  piping,  controls,  and 
valves,  and  the  inspection  and  testing  of 
alarms  and  ventilation  shutdowns,  for 
each  fire  extinguishing  system  and 
detecUng  system  to  determine  that  the 
system  is  in  operating  condition: 

(3)  Operation  of  the  fire  main  system 
and  checking  of  the  pressure  at  the  roost 
remote  and  highest  outlets; 

(4)  Testing  of  eadj  firehose  to  a  test 
pressure  equivalent  to  its  maximum 
service  pressure; 

(5)  Checking  of  each  cylinder 
containing  compressed  gas  to  ensure  it 
has  been  tested  and  marked  in 
accordance  with  part  147,  §  147.60  of 
this  chapter, 

(6)  Testing  or  renewal  of  flexible 
connections  and  discharge  hoses  on 
semiportable  extinguishers  and  fixed 
gas  extinguishing  systems  in  accordance 


with  part  147.  $147.65  of  this  chapter; 
and 

(7)  Inspection  and  testing  of  smoke 
and  fire  detecting  systems  (including 
sensors  and  alarms)  and  fire  confining 
appliances  (such  as  fire  screen  doors 
and  fire  dampers). 

(b)  The  owner,  managing  operator,  or 
a  qualified  servicing  facility  as 
applicable  shall  conduct  the  following 
inspections  and  tests: 

(1)  For  portable  fire  extingmshers,  the 
inq>ections,  maintenance  procedures, 
and  hydrostatic  pressure  tests  required 
by  chapter  4  of  NFPA  10  with  the 
frequency  specified  by  NFPA  10.  In 
addition,  carbon  dioxide  and  halon 
portable  fire  extinguishers  must  be 
refilled  when  the  net  content  weight 
loss  exceeds  that  specified  for  fixed 
systems  by  Table  115.810(b).  The  ou-ner 
or  managing  operator  shall  provide 
satisfactory  evidence  of  the  required 
servicing  to  the  marine  inspector.  If  any 
of  the  equipment  or  records  have  not 
been  properly  maintained,  a  qualified 
servicing  facility  may  be  required  to 
perform  the  required  inspertions, 
maintenance  procedures,  and 
hydrostatic  pressure  tests.  A  tag  issued 
by  a  qualified  servicing  organization, 
and  attached  to  each  extinguisher,  may 
be  accepted  as  evideru:e  tlut  the 
necessary  maintenance  procedures  have 
been  omducted. 

(2)  For  semiportable  and  fixed 
systems,  the  inspections  and  tests 
required  by  Table  115.810(b),  in 
addition  to  the  tests  required  by  part 
147,  §  147.60  of  this  chapter.  The  owner 
or  managing  operator  shall  provide 
satisfactory  evidence  of  the  required 
servicing  to  the  marine  inspector.  If  any 
of  the  equipment  or  records  have  not 
been  properly  maintained,  a  qualified 
servicing  facility  may  be  requi.-ed  to 
perform  the  required  inspections, 
maintenance  procedures,  and 
hydrostatic  pressure  tests. 

Table  115.810(b).— Semiportable 
AND  .RxED  Systems 


Type  sys- 
tem 


Caftxjn(t- 

oxfde. 


Test 


Wetgh  cylinders.  Recharge  i 
wetghl  toss  exceeds  ^0%  ol 
weigN  ol  ctvtge.  Test  time 

deiays.  alarms,  and  ventilation 
shutdowns  with  carbon  dwxide, 
nfFogen,  or  otfter 

nonflammable  gas  at  staled  n 
ttw  system  manufacturers  ir>- 
struction  manuaL  In^aect 
hoses  and  nozzles  to  l>e  sure 
they  are  dean. 
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Table  115.810(b).— Semiportable 
AND  Fixed  Systems— Continued 


Type  sys- 
tem 


Halon 


Dry 
Chemi- 
cal. 


Dry  chem- 
ical 

(stored 
pres- 
sure). 


Foam 
(car- 
tridge 
oper- 
ated). 


Foam 
(stored 
pres- 
sure). 


(b) 
»qui 
in  part  61 


Test 


Weigh  cylirxjers.  Recharge  if 
weight  loss  exceeds  5%  of 
weight  of  charge.  If  the  system 
has  a  pressure  gauge,  also  re- 
charge if  pressure  loss  (ad- 
justed for  temperature)  ex- 
ceeds 10%.  Test  time  delays, 
alarms  and  ventilation  shut- 
downs with  cartx>n  dioxide,  ni- 
trogen, or  other  nonflammable 
gas  as  stated  in  the  system 
manufacturer's  instruction  marv 
uai.  Inspect  hoses  and  nozzles 
to  be  sure  they  are  clean. 

Examine  pressure  cartridge  and 
replace  (cartridge  operated)  if 
end  is  punctured  or  if  deter- 
mined to  have  leaked  or  to  be 
m  unsuitable  condition.  Inspect 
hose  arxj  nozzle  to  see  if  they 
are  clear.  Insert  charged  car- 
tridge. Ensure  dry  chemical  is 
free  flowing  (not  caked)  and 
extif^uisher  contains  full 
charge. 

See  that  pressure  gauge  is  in  op- 
erating range.  If  not,  or  if  the 
seal  is  broken,  weigh  or  other- 
wise determine  that  extin- 
guisher is  fully  charged  with 
dry  chemical.  Recharge  if  pres- 
sure is  tow  or  if  dry  chemical  is 
needed. 

Examine  pressure  cartridge  and 
replace  if  end  is  punctured  or  if 
determined  to  have  leaked  or 
to  be  in  unsuitat>le  condition. 
Ensure  extinguisher  contains 
full  charge.  Replace  premixed 
agent  every  3  years. 

See  that  pressure  gauge,  if  so 
equipped,  is  in  ttie  operating 
range.  If  not,  or  if  the  seal  is 
broken,  weigh  or  otherwise  de- 
termine that  extinguisher  is 
fully  ct^arged  with  foam.  Re- 
ct^rge  if  pressure  is  kjw  or  if 
foam  is  needed.  Replace 
premixed  agent  every  3  years. 


(c)  The  owner,  managing  operator,  or 
master  shall  destroy,  in  the  presence  of 
the  marine  inspector,  each  fire  hose 
found  to  be  defective  and  incapable  of 
repair. 

(d)  At  each  initial  and  subsequent 
inspection  for  certification,  the  marine 
inspector  may  require  that  a  fire  drill  be 
held  under  simulated  emergency 
conditions  to  be  specified  by  the 
inspector. 

§11 5.81 2    Pressure  vessels  and  boilers. 

(a)  Periodic  inspection  and  testing 
requirements  for  pressure  vessels  are 
contained  in  part  61,  subpart  61.10  of 
this  chapter. 


Periodic  inspection  and  testing 
for  boilers  are  contained 
subpart  61.05  of  this  chapter. 


requireme  nts 


§115.814 
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Steering  systems. 


At  each  initial  and  subsequent 
inspectioi  for  certification  the  owner  or 
managing  operator  shall  be  prepared  to 
test  the  steering  systems  of  the  vessel 
and  make  them  available  for  inspection 
to  the  ext(  nt  necessary  to  determine  that 
they  are  i)  i  suitable  condition  and  fit  for 
the  servic  j  intended.  Servo-type  power 
systems,  s  uch  as  orbitrol  systems,  must 
be  tested ,  ind  capable  of  smooth 
operation  by  a  single  person  in  the 
manual  n  ode,  with  hydraulic  pumps 
secured. 

§  1 1 5.81 6    Miscellaneous  systems  and 
equipmeni . 

At  each  initial  and  subsequent 
inspectiofi  for  certification  the  owner  or 
managing  operator  shall  be  prepared  to 
test  and  nake  available  for  inspection 
all  items  In  the  ship's  outfit,  such  as 
ground  tackle,  navigation  lights  and 
equipment,  markings,  and  placards, 
which  ari  required  to  be  carried  by  the 
regulatioas  in  this  subchapter,  as 
necessary  to  determine  that  they  are  fit 
for  the  service  intended. 


§115.818 


Sanitary  inspection. 


At  eacl  inspection  for  certification 
and  at  ev  jry  other  vessel  inspection, 
quarters,  toilet  and  washing  spaces, 
galleys,  s  trving  pantries,  lockers,  and 
similar  s]  laces  may  be  examined  to 
determin }  that  they  are  serviceable  and 
in  a  sanit  uy  condition. 


§115.830 


(a)  At 
and  at 


and  othe 
correctec 
protecti 


V3  I 


(b)At 
and  at 
bilges 
examined 


§115.840 


Unsafe  practices. 


« ach  inspection  for  certification 
other  vessel  inspection  all 
observed!  unsafe  practices,  fire  hazards, 
hazardous  situations  must  be 
and  all  required  guards  and 
devices  must  be  in 
satisfactdry  condition. 


evBry  ( 
lani 


( ach  inspection  for  certification 
other  vessel  inspection  the 
other  spaces  may  be 
to  see  that  there  is  no 
accumulation  of  oil,  trash,  debris,  or 
other  ma  tter  which  might  create  a  fire 
hazard,  clog  bilge  pumping  systems,  or 
block  eir  ergency  escapes. 


Additional  tests  and  inspections. 


The  a  gnizant  OCMI  may  require  that 
a  vessel  i  ind  its  equipment  undergo  any 
additional  test  or  inspection  deemed 
necessary  to  determine  that  the  vessel 
and  its  equipment  are  suitable  for  the 
service  in  which  they  are  to  be 
employe  i. 


Subpart  I — international  Convention 
for  Safety  of  Life  at  Sea,  1974,  as 
Amended  (SOU^S) 

§115.900    Applicability. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  mechanically  propelled 
vessel  of  the  United  States,  which 
carries  more  than  12  passengers  on  an 
international  voyage  must  be  in 
compliance  with  the  applicable 
requirements  of  the  SOLAS,  to  which 
the  United  States  Government  is 
currently  a  party. 

(b)  SOLAS  does  not  apply  to  a  vessel 
solely  navigating  the  Great  Lakes  and 
the  St.  Lawrence  River  as  far  east  as  a 
straight  line  dravm  fix)m  Cap  des  Rosiers 
to  West  Point,  Anticosti  Island  and,  on 
the  north  side  of  Anticosti  Island,  the 
63rd  Meridian. 

§  1 1 5.91 0    Passenger  Ship  Safety 
Certificate. 

(a)  A  vessel  which  carries  more  than 
12  passengers  on  an  international 
voyage  must  have  a  valid  SOLAS 
Passenger  Ship  Safety  Certificate.  The 
Commandant  issues  the  original  SOLAS 
Passenger  Ship  Safety  Certificate  after 
receiving  notification  from  the 
cognizant  OCMI  that  the  vessel 
complies  with  the  applicable  SOLAS 
regulations.  Subsequent  SOLAS 
Passenger  Ship  Safety  Certificates  are 
issued  by  the  cognizant  OCMI  unless 
any  changes  to  the  vessel  or  its 
operations  have  occurred  which 
changes  the  information  on  the 
certificate,  in  which  case  the 
Commandant  will  reissue  the  certificate. 

(b)  The  route  specified  on  the 
Certificate  of  Inspection  and  the  SOLAS 
Passenger  Ship  Safety  Certificate  must 
agree. 

(c)  A  SOLAS  Passenger  Ship  Safety 
Certificate  is  issued  for  a  period  of  not 
more  than  12  months. 

(d)  The  SOLAS  Passenger  Ship  Safety 
Certificate  may  be  withdrawn,  revoked, 
or  suspended  at  any  time  when  the 
vessel  is  not  in  compliance  with 
applicable  SOLAS  requirements. 

§115.920    Exemptions. 

(a)  In  accordance  with  Regulation  4. 
Chapter  I  {(General  Provisions)  of 
SOLAS,  the  Commandant  may  exempt  a 
vessel,  which  is  not  normally  engaged 
on  an  international  voyage  but  which  in 
exceptional  circumstances  is  required  to 
undertake  a  single  international  voyage, 
from  any  of  the  requirements  of  SOLAS 
provided  that  the  vessel  complies  with 
safety  requirements  which  are  adequate 
in  the  Commandant's  opinion  for  the 
voyage  which  is  to  be  undertaken. 

(b)  In  accordance  with  Chapter  II-l 
(Construction — Subdivision  and 


Stability.  Machinery  and  Electrical 
Installations)  Regulation  1,  Qiapter  0-2 
(CoDstRiction-^^re  Protection.  Fire 
Detection  and  Fire  Extinction) 
Regulation  1,  and  Chapter  m  (Life 
Saving  Appliances  and  Arrangements) 
Regulation  2  of  SOLAS,  the 
Conunandant  may  exempt  a  vessel 
which  does  not  proceed  more  than  20 
miles  from  the  nearest  land  from  any  of 
the  specific  requirements  of  Chapters  D- 
1,  n-2.  and  D  of  SOLAS  if  the 
Commandant  determines  that  the 
shehered  nature  and  conditions  of  the 
voyage  are  such  as  to  render  the 
application  of  such  requirements 
unreasonable  w  unnecessary. 

(c)  The  Commandant  may  exempt  a 
vessel  from  requirements  of  the 
regulations  of  SOLAS  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section  upon  a  written  request  from  the 
owner  or  managing  operator  submitted 
to  the  Conunandant  via  the  coenizant 
OCMI.  ^^ 

(d)  When  the  Conunandant  grants  an 
exemption  to  a  vessel  in  accoitlance 
with  this  section,  the  Commandant  will 
issue  the  original  SOLAS  Exemption 
Certificate  describing  the  exemption. 
Subsequent  SOLAS  Exemption 
Certificates  are  issueo  by  the  cognizant 
OCMI  unless  any  changes  to  the  vessel 
or  its  operations  have  occurred  which 
changes  the  information  on  the  SOLAS 
Exemption  or  Passenger  Ship  Safety 
Certificates,  in  which  case  the 
Commandant  shall  reissue  the 
certificate.  A  SOLAS  Exemption 
Certificate  is  not  valid  for  longer  than 
the  period  of  the  SOLAS  Passenger  Ship 
Safety  Certificate  to  which  it  refers. 

§115.930   Equlvatents. 

In  accordance  with  Regulation  5. 
Chapter  I  (General  Provisions)  of 
SOLAS,  the  Commandant  may  accept  an 
equivalent  to  a  particular  fitting, 
material,  appliance,  apparatus,  or  any 
particular  provision  required  by  the 
SOLAS  regulations  if  satisfied  that  such 
equivalent  is  at  least  as  effective  as  that 
required  by  the  regulations.  An  owner 
or  managing  operator  of  a  vessel  may 
submit  a  request  for  the  acceptance  of 
an  equivalent  following  the  procedures 
in  §  114.540  of  this  subchapter.  The 
Commandant  will  indicate  the 
acceptance  of  an  equivalent  on  the 
vessel's  SOLAS  Passenger  Ship  Safety 
Certificate. 

PART  llft-CONSTRUCnOM  AND 
ARRANGEMENT 

Subpart  A   QeneralPrevisiooa 

S«c. 

116.100   General  requimnents. 

1 16.1 1 5    Applicability  to  existing  vessels. 


Subperti 

116.202'  Plans  and  informatioo  required 
11&210    Plans  tor  sister  vessels. 

Subpart  C-Hutt  Sbucture 

116.300    Structural  design. 

116.330    Sailii^  vessels. 

1 1 6. 340    Altamate  design  considerations. 

Subpart  l>-Plfe  Pretecttofi 

116.400    Application. 

1 16.405    General  arrangement  and  outfitting. 

116.415    Firv  control  boundaries. 

116.422  Ceilings,  linings,  trim,  interior 
finish  and  decora tiwM. 

116.423  Pumltuie  and  furnishings. 
116.425    Deck  coverlids. 

116.427    Fin  load  of  accommodation 
spaces. 

116.430    Insulation  other  than  far  structural 

file  protection. 
1 16.433    Windows  and  air  ports  in  fire 

control  boundaries. 
116.435    Doors. 

116.438  Stairtowers,  stairwaj-s,  ladders,  and 
elevators. 

116.439  Balconies. 

116.440  Atriums. 


Subpart  E-€acape  and  Embartiatlon 
Station  Requtrements 

1 1 6.500  Means  of  escape. 

116.510  Embarkation  stations. 

116.520  Emergency  evacuation  plan. 

116.530  Fire  control  plan. 

Subpart  F—VentMatlo« 

1 16.600    Ventilation  of  enclosed  and 

I>aitially  enclosed  spaces. 
116.610    Ventilation  ducts. 
1 16.620    Ventilation  of  machiztery  and  fuel 

tank  spaces. 

Subpart  O'-Crew  Spaces 

116.700    Genera!  requtreracnts. 

116.71(^  Overnight  accommodations. 

116.730    Crew  accommodations  on  vessels 
of  mora  than  65  feet  in  length  with 
overnight  accommodations  for  more  than 
49  passengers. 

Subpart  H— Passenger  AccofiMnodstions 
116.800    General  requirements. 
116.810    Ch'emight  accommodations. 
116.820    SeaUng. 

Subpart  »-4taits  and  Quarda 

116.900    Deck  rails. 

116.920    Storm  rails. 

1 16.940    Guards  in  vehicle  spaces. 

116.960    Guards  for  exposed  hazards. 

1 16.970    Protection  against  hoi  piping. 

Subpart  J— Window  Constnicaon  and 
VisibHIty 

116.1010    Safety  glazing  materials. 

116.1020    StrmgOi. 

116.1030    Operating  station  visibility. 

Subpart  K— Orainage  and  Watertlohl 
Integrity  of  Weabter  Dacha 
116.1110    Drainage  of  flush  deck  vessels. 
116.1120    Drainage  ofcoclmit  vessels,  well 

deck  vessels,  and  open  bests. 
11S.1180    Watati^t  int^ty. 


116.1200    Ballast 

Authority:  46  U.S.C  2103,  3306;  E.O. 
12234, 45  FR  58801.  3  CFR,  1980 Comp.,  p. 
277;  49  CFR  1.46. 

Subpart  A    Oaoarat  Proviatons 
§116.100    General  requtmneiNs. 

(a)  The  construction  and  arrangement 
of  a  vessel  must  allow  the  safe  operatian 
of  the  vessel  in  acccrdance  with  the 
terms  of  its  certificate  of  inspection 
giving  consideration  to  provisicms  for  a 
seaworthy  hull,  protection  against  fire, 
means  of  escape  in  case  of  a  siKiden 
imexpected  casualty,  guards  aiKl  rails  In 
hazardous  places,  ventilation  of 
enclosed  spaces,  and  necessary  facilities 
for  passengers  and  crew. 

(b)  Vessels  to  which  this  subchapter 
applies  must  meet  the  applicable 
provisions  in  subchapter  S  (Subdivision 
and  Stability)  of  this  chapter,  except 
that  the  requirements  in  subpert  K  of 
this  part  may  be  met  in  lieu  of  the 
requirements  of  §§  171.124  through 
171.155  of  subchapter  S. 

§llft.1l$   AppMcaMltty  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraph  (b)  of  this  section,  an  existing 
vessel  must  comply  with  the 
construction  and  arrangement 
regulations  which  vten  a|^licable  to 
the  vessel  on  [date  of  day  before 
effective  date  of  the  final  rule)  or.  as  an 
alternative,  the  vessel  may  comply  with 
the  regulations  in  this  part. 

(b)  Alterations  or  modifications  which 
are  not  a  major  conversion,  made  to  the 
structure  or  arrangements,  regulated  by 
this  part,  of  an  existing  vessel  on  or  after 
(effective  date  of  the  final  rule)  must 
comply  with  the  regulations  of  this  part. 
Repairs  or  maintenance  conducted  on 
an  existing  vessel,  resuhing  in  no 
significant  changes  to  the  original 
structure  or  arrangement  of  the  vessel, 
must  comply  with  the  regulations 
applicable  to  the  vessel  on  Idate  of  day 
before  effective  date  of  the  final  rule)  or. 
as  an  alternative,  with  the  regulations  in 
this  part.  However,  when  outfit  items 
such  as  furnishings  and  mattresses  are 
renewed,  they  must  comply  with  the 
regulations  in  this  part. 

Sut>par1  B— Plans 

§116.202    Plans  and  tntormattoiirequbed. 

(a)  Except  as  provided  in  §  116.210. 
the  owner  of  ■  vessel  requesting  initial 
inspection  for  certificati<Hi  shall,  prior 
to  the  start  of  construction  unless 
otherwise  allowed  by  the  cognizant 
OCMI.  submit  for  approval  to  the 
cognizant  OCMI.  at  least  two  copies  of 
the  following  plans,  manuals,  analyses. 
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and  calculations  that  are  applicable  to 
the  vessel  as  detennined  by  the  OCMI: 

(1)  Midship  section; 

(2)  Outboard  profile; 

(3)  Inboard  profile; 

(4)  Arrangement  of  decks; 

(5)  Structural  fire  protection  details; 

(6)  Emergency  evacuation  plan 
required  under  §  116.520.  with  drawings 
showing  embarkation  stations,  areas  of 
refuge,  and  escape  routes; 

(7)  Machinery  installation; 

(8)  Electrical  installation  including, 
but  not  limited  to: 

(i)  Elementary  one-line  diagram  of  the 
power  system; 

(ii)  Cable  lists; 

(iii)  Bills  of  materials; 

(iv)  Type  and  size  of  generators  and 
prime  movers; 

(v)  Type  and  size  of  generator  cables, 
bus-tie  cables,  feeders,  and  branch 
circuit  cables; 

(vi)  Power,  lighting,  and  interior 
communication  paneiboards  with 
number  of  circuits  and  rating  of  energy 
consuming  devices; 

(vii)  Type  and  capacity  of  storage 
batteries; 

(viii)  Rating  of  circuit  breakers  and 
switches,  interrupting  capacity  of  circuit 
breakers,  and  rating  and  setting  of 
overcurrent  devices; 

(ix)  Electrical  plant  load  analysis;  and 

(x)  For  a  vessel  of  more  than  65  feet 
in  length  with  overnight 
accommodations  for  more  than  49 
passengers,  an  overcxurent  protective 
device  coordination  analysis  if  the 
information  required  by  paragraph 
(a)(8)(i)  through  (a)(8)(ix)  of  this  section 
is  not  considered  adequate  by  the 
cognizant  OCMI  to  review  the  electrical 
system  of  the  vessel; 

(9)  Lifesaving  equipment  locations 
and  installation; 

(10)  Ventilation  diagrams; 

(11)  Engine  exhaust  diagram; 

(12)  Fire  main  system  plans  and 
calculations; 

(13)  Fixed  gas  fire  extinguishing 
system  plans  and  calculations; 

(14)  Fire  detecting  system  and  smoke 
detecting  system  plans; 

(15)  Sprinkler  system  plans  and 
calculations; 

(16)  Portable  fire  extinguisher  types, 
sizes  and  locations; 

(17)  Fire  load  calculations  of 
accommodation  and  service  spaces,  if 
required  under  §  116.427; 

(18)  Fuel  tanks; 

(19)  Piping  systems  including: 
firemain,  bilge,  ballast,  hydraulic, 
sanitary,  compressed  air,  combustible 
and  flammable  liquids,  vents, 
soundings,  and  overflows; 

(20)  Hull  penetrations  and  shell 
connections; 
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(21)  Lines  and  offsets,  curves  of  form, 
cross  curves  of  stability,  and  tank 
capacities  ii  eluding  size  and  location 
on  vessel; 

(22)  Mast*,  including  integration  into 
the  ship's  structure,  on  sailing  vessels; 

(23)  Rigging  plan  showing  sail  areas 
and  centers  pf  effort  as  well  as  the 
arrangement,  dimensions,  and 
connections  of  the  standing  rigging  for 
sailing  vessels; 

(24)  Stefet  ng  and  steering  control, 
including  n  idder  details; 

(25)  Marine  sanitation  device  model 
number,  approval  number,  connecting 
wiring  and  piping;  and 

(26)  Prop  ilsion  and  propulsion 
control,  inc  uding  shaft  details. 

(b)  When  authorized  by  the  cognizant 
OCMI.  an  o  vner  may  submit  any  plans, 
manuals,  oi  calculations,  required  to  be 
submitted  1 3  the  OCMI  under  this  part, 
to  the  Com]  nanding  Officer.  U.S.  Coast 
Guard  Mari  ne  Safety  Center  (Marine 
Safety  Center).  400  Seventh  Street  SW., 
Washingtoi  .  DC  20590-0001.  Three 
copies  of  al  documents  are  required  to 
be  submittTO  for  Marine  Safety  Center 
plan  approval. 

(c)  For  a  i'essel,  the  construction  of 
which  waspegun  prior  to  approval  of 
the  plans  and  information  required  by 
paragraphs! (a)  and  (b)  of  this  section, 
the  cognizant  OCMI  may  require  any 
additional  plans  and  information, 
manufactui  ers'  certifications  of 
constructic  n,  testing  including 
reasonable  destructive  testing,  and 
inspection! ,  which  the  OCMI 
determines  are  necessary  to  verify  that 
the  vessel  (  omplies  with  the 
requiremei  ts  of  this  subchapter.  ^ 


$116,210 

(a)  Plans 
which  is  a 

(1) 
vessel  are 
Center  or 
OCMI; 

(2)  The 
their  use 


I  >lans  for  sister  vessels, 
are  not  required  for  a  vessel 
sister  vessel,  provided: 
Appr  )ved  plans  for  the  original 
( in  file  at  the  Marine  Safety 
the  files  of  the  cognizant 


111 


<  wner  of  the  plans  authorizes 
the  new  construction  of  the 


f(ir 


pirn 
crigir 


sister  vessel 

(3)  The 
original 
since  the 

(4)  Ther  s 
to  any  of 

(b)  If  approv 
vessel  are 
the 

shall  subi^it 
§116.202 


tie 


I  cogniz  mt 


JMI 


I  egulations  used  for  the 

approval  have  not  changed 
_  nal  approval;  and 
are  no  major  modifications 
systems  to  be  used, 
ed  plans  for  original 
lot  on  file  at  the  MSC  or  with 
OCMI,  the  vessel  owner 
plans  as  described  in 


Subpart  Q-Hull  Structure 

§116.300 
Except 
subpart,  a 


Structural  design. 

otherwise  allowed  by  this 
vessel  must  comply  with  the 


liS 


structural  design  requirements  of  one  of 
the  standards  listed  in  this  section  for 
the  hull  material  of  the  vessel. 

(a)  Steel  hull  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft, 
Lloyd's;  or 

(2)  Rules  for  Building  and  Classing 
Steel  Vessels  Under  61  Meters  (200 
Feet)  in  Length.  ABS; 

(b)  Aluminum  hull  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft, 
Lloyd's; 

(2)  For  a  vessel  of  more  than  100  feet 
in  length — Rules  for  Building  and 
Classing  Aluminum  Vessels,  ABS;  or 

(3)  For  a  vessel  of  not  more  than  100 
feet  in  length — Rules  for  Building  and 
Classing  Steel  Vessels  Under  61  Meters 
(200  Feet)  in  Length,  ABS,  with  the 
appropriate  conversions  from  the  ABS 
Rules  for  Building  and  Classing 
Aluminum  Vessels; 

(c)  Ferrocement  hull  vessels — 
Australian  Transport  Advisory  Council 
Shipping  Laws  Code  Section  5, 
Subsection  J. 

(d)  Steel  hull  vessels  operating  in 
protected  waters-^ules  for  Building 
and  Classing  Steel  Vessels  for  Service 
on  Rivers  and  Intracoastal  Waterways, 
ABS. 

§116.330    Sailing  vessels. 

The  design,  materials,  and 
construction  of  masts,  posts,  yards, 
booms,  bowsprits,  and  standing  rigging 
on  a  sailing  vessel  must  be  suitable  for 
the  intended  service.  The  hull  structure 
must  be  adequately  reinforced  to  ensure 
sufficient  strength  and  resistance  to 
plate  buckling.  The  cognizant  OCMI 
may  require  the  owner  to  submit 
detailed  calculations  on  the  strength  of 
the  mast,  post,  yards,  booms,  bowsprits, 
and  standing  rigging. 

§  1 16.340    Alternate  design  considerations. 

When  the  structure  of  vessel  is  of 
novel  design,  imusual  form,  or  special 
materials,  which  cannot  be  reviewed  or 
approved  under  §  116.300,  the  structure 
may  be  approved  by  the  Commanding 
Officer,  Marine  Safety  Center,  when  it 
can  be  shown  by  systematic  analysis 
based  on  engineering  principles  that  the 
structure  provides  adequate  safety  and 
strength.  The  owner  shall  submit 
detailed  plans,  material  component 
specifications,  and  design  criteria, 
including  the  expected  operating 
environment,  resulting  loads  on  the 
vessel,  and  design  limitations  for  such 
vessel,  to  the  cognizant  OCMI  for  initial 
evaluation  and  forwarding  to  the  Marine 
Safety  Center. 


Subpart  D— Fire  Protection 


Federal  Register  /  Vol.  59.  No.  9  /  Thursday.  January  13.  1994  /  Proposed  Rules 


2109 


§116.400    Application. 

(a)  This  subpart  applies  to: 

(1)  Vessels  carrying  more  than  150 
passengers;  or 

(2)  Vessels  with  overnight 
accommodations  for  not  more  than  49 
passengers. 

(b)  A  vessel  with  overnight 
accommodations  for  more  than  49 
passengers  must  comply  with  §  72.05  of 
this  chapter. 

§  1 1 6.405    General  arrangement  and 
outfitting. 

(a)  Fire  hazards  to  be  minimized.  The 
general  construction  of  the  vessel  must 
be  such  as  to  minimize  fire  hazards 
insofar  as  it  is  reasonable  and 
practicable. 

(b)  Combustible  materials  to  be 
limited.  Limited  amounts  of 
combustible  materials  such  as  wiring 
insulation,  pipe  hanger  hnings, 
nonmetallic  (plastic)  pipe,  and  cable  ties 
are  permitted  in  concealed  spaces 
except  as  otherwise  prohibited  by  this 
subpart. 

(c)  Combustibles  insulated  from 
heated  surfaces.  Internal  combustion 
engine  exhausts,  boiler  and  galley 
uptakes,  and  similar  sources  of  ignition 
must  be  kept  clear  of  and  suitably 
insulated  from  combustible  material. 
Dry  exhaust  systems  for  internal 
combustion  engines  on  wooden  or  fiber 
reinforced  plastic  vessels  must  be 
installed  in  accordance  with  ABYC 
Standard  P-1. 

(d)  Separation  of  machinery  and  fuel 
tank  spaces  from  accommodation 
spaces.  Machinery  and  fuel  tank  spaces 
must  be  separated  from  accommodation 
spaces  by  boundaries  which  prevent  the 
passage  of  vapors. 

(e)  Paint  and  flammable  liquid 
lockers.  Paint  and  flammable  liquid 
lockers  must  be  constructed  of  steel  or 
equivalent  material,  or  wholly  lined 
with  steel  or  equivalent  material. 

(0  Nonmetallic  piping  in  concealed 
spaces.  The  use  of  short  runs  of 
nonmetallic  (plasUc)  pipe  within  a 
concealed  space  in  a  control  space, 
accommodation  space,  or  service  space 
is  permitted  in  nonvital  service  only, 
provided  it  is  not  used  to  carry 
flammable  liquids  (including  liquors  of 
80  proof  or  higher)  and: 

(1)  Has  a  flame  spread  rating  of  not 
more  than  20  and  a  smoke  developed 
rating  of  not  more  than  50  when  filled 
with  water  and  tested  in  accordance 


with  ASTM  E-^4  or  UL  273  by  an 
independent  laboratory;  or  ^ 

(2)  Has  a  flame  spread  rating  of  not 
more  than  20  and  a  smoke  developed 
rating  of  not  more  than  130  when  empty 
and  tested  in  accordance  with  ASTM  E- 
84  or  UL  723  by  an  independent 
laboratory. 

(g)  Vapor  barriers.  Vapor  barriers 
must  be  provided  where  insulation  of 
any  type  is  used  in  spaces  where 
flammable  and  combustible  liquids  or 
vapors  are  present,  such  as  machinery 
spaces  and  paint  lockers. 

(h)  Interior  finishes.  Combustible 
interior  finishes  allowed  by  §  116.422(d) 
must  not  extend  into  hidden  spaces, 
such  as  behind  linings,  above  ceilings, 
or  between  bulkheads. 

(i)  Waste  receptacles.  Waste 
receptacles  must  be  constructed  of 
noncombustible  materials  with  no 
openings  in  the  sides  or  bottom. 

(j)  Mattresses.  All  mattresses  must 
comply  with  the  U.S.  Department  of 
Commerce  Standard  for  Mattress 
Flammabilify  (FF  4-72.16),  16  CFR  part 
1632,  subpart  A.  Mattresses  must  not 
contain  polyuirethane  foam. 

(k)  Furniture  and  furnishings.  The  use 
of  polyurethane  foam  in  furniture  and 
furnishings  is  prohibited. 

§116.415    Fire  control  boundaries. 

(a)  Type  and  construction  of  fire 
control  bulkheads  and  decks.  (1)  Major 
hull  structure— -The  hull,  sUoictural 
bulkheads,  columns  and  stanchions, 
superstructures,  and  deckhouses  must 
be  composed  of  steel  or  equivafent 
material. 

(2)  Bulkheads  and  decks— Bulkheads 
and  decks  must  be  classed  as  A-60,  A- 
30,  A-15,  A-0,  B-15,  B-0,  or  C.  based 
on  the  following: 

(i)  A-Class  bulkheads  or  decks  must 
be  composed  of  steel  or  equivalent 
material,  suitably  stiffened  and  made 
intact  with  the  main  structure  of  the 
vessel,  such  as  the  shell,  structural 
bulkheads,  and  decks.  They  must  be  so 
constructed  that,  if  subjected  to  the 
standard  fire  test,  they  are  capable  of 
preventing  the  passage  of  smoke  and 
flame  for  1  hour.  In  addition,  they  must 
be  so  insulated  with  approved  structural 
insulation,  bulkhead  panels,  or  deck 
covering  so  that,  if  subjected  to  the 
standard  fire  test  for  the  applicable  time 
period  listed  below,  the  average 
temperature  on  the  unexposed  side  does 
not  rise  more  than  250  "F  (139  "C)  above 
the  original  temperature,  nor  does  the 
temperature  at  any  one  point,  including 


any  joint,  rise  more  than  325  "F  (181  "C) 
above  the  original  temperature: 

."tSSI^"  60  minutes 

^-30  Cass  30  minutes 

.  « o.,    "  "  minutes 

A-0  Class  0  minutes 

(ii)  Penetrations  in  A-Qass  fire 
control  boundaries  for  electrical  cables, 
pipes,  trunks,  ducts,  etc.  must  be 
constructed  to  prevent  the  passage  of 
flame  and  smoke  for  one  hour.  In 
addition,  the  penetration  must  be 
designed  or  insulated  so  that  it  will 
withstand  the  same  temperature  rise 
limits  as  the  boundary  penetrated. 

(iii)  B-Class  bulkheads  must  be 
constructed  of  noncombustible 
materials  and  made  intact  from  deck  to 
deck  and  to  shell  or  other  boundaries 
except  that  a  B-Class  bulkhead  need  liot 
extend  above  an  approved  continuous 
B-Class  ceiling.  They  must  be  so 
constructed  that,  if  subjected  to  the 
standard  fire  test,  they  are  capable  of 
preventing  the  passage  of  flame  for  30 
minutes.  In  addition,  their  insulation 
value  must  be  such  that,  if  subjected  to 
the  standard  fire  test  for  the  applicable 
time  period  listed  below,  the  average 
temperature  of  the  unexposed  side  does 
not  rise  more  than  250  "F  (139  "C)  above 
the  original  temperature,  nor  does  the 
temperature  at  any  one  point,  including 
any  joint,  rise  more  than  405  "F  (225  °C) 
above  the  original  temperature: 

^5  Class 15  minutes 

"~^  Class 0  minutes 

(iv)  Penetrations  in  B-Class  fire 
control  boundaries  for  electrical  cables. 
pipes,  trunks,  ducts,  etc.  must  be 
constructed  to  prevent  the  passage  of 
flame  for  30  minutes.  In  addition,  the 
penetration  must  be  designed  or 
insulated  so  that  it  will  withstand  the 
same  temperature  rise  limits  as  the 
boundary  penetrated. 

(v)  Where  B-Class  bulkhead  panels  are 
used,  all  four  edges  of  a  panel  must  be 
retained  by  a  continuous  frame  of  steel 
or  equivalent  material  on  both  sides  of 
the  panel  offering  an  overlap  of  not  Jess 
than  3/4-inch. 

(vi)  C-Class  bulkheads  and  decks  must 
be  composed  of  noncombustible 
materials. 

(vii)  Any  sheathing,  furring,  or 
holding  pieces  incidental  to  the 
securing  of  structural  insulation  must  be 
approved  noncombustible  material. 

(b)  Bulkhead  requirements.  Bulkheads 
between  various  spaces  must  meet  the 
requirements  of  Table  116.41S(b). 
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Spaces 

Control  — 

Passageway 

Stairway 

Accommodalion  

High  Risk  Service  Space 

Low  Risk  ServKe  Space 

Machinery ~ 

Cargo  or  Vehicle » 

Open  Deck  or  Embarkation  Sta- 

tton 

Voids,    Fuel   Tanks,    or   Water 

Tanks 


(1) 
(2) 
(3) 
{*) 
(5) 
(6) 
(T) 
(8) 

(9) 

(10) 


(1) 


B-0 


C!) 


lA-0 

c 


(c)  Deck  requirements.  Decks  between  are  framed 

various  spaces  must  meet  the  structura 

requirements  of  Table  116.415(c).  except  the  void 

that  where  linings  or  bulkhead  panels  meet 


Bekjw:  above 


Corrtrol  Space  _ _ 

Passageway - 

Stainway  ...„ 

Accommodatwn  Space 

High  nak  Service  Space 

Low  Risk  SerMce  Space 

Machinery  Space  

Cargo  or  Vehicle  Space 

Open  Deck  or  Embarkation  Sta- 

tton 

Vokls,    Fuel    Tanks,    or    Water 

Tanks  


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 

(9) 

(10) 


(1) 


A-0 
A-0 
A-0 
A-60 
A-60 
A-15 
A-60 
A-60 

A-0 

A-0 


'—Decks  forming  boundaries  for  an  einbarkatk>n  station  i  wsi  foe  of  at  least  A-eo  dass  cortstaiction. 


(d)  Main  vertical  zones.  (1)  The  hull, 
superstructure,  and  deck  houses  of  a 
vessel,  except  for  a  vehicle  space  on  a 
vehicle  ferry,  must  be  subdivided  by 
bulkheads  into  main  vertical  zones 
which; 

(i)  Are  not  more  than  131  feet  in 
length  on  any  one  deck; 

(ii)  Must  be  of  at  least  A-30  Class 
construction  or  meet  the  requirements 
of  paragraph  (b)  of  this  section. 
whichever  is  greater;  and 

(iii)  May  have  small  horizontal  steps, 
if  the  steps: 

(A)  Do  not  exceed  10  feet;  and 

(B)  Are  of  A-60  Class  construction. 
(2)  Vehicle  decks  on  a  vehicle  ferry 

must  be  subdivided.  Where  main 
vertical  zones  are  impractical  due  to  the 
vehicle  carrying  conHguration,  main 
horizontal  zones  may  be  provided.  The 
decks  bounding  such  a  zone  must  be  of 
at  least  A-30  construction  or  meet  the 
requirements  of  paragraph  (c)  of  this 
section,  whichever  is  greater. 

(e)  Draft  stops.  In  concealed  spaces 
above  ceilings  and  between  linings  and 
the  shell  of  a  vessel,  draft  stops  must  be 
fitted  not  more  than  45  feet  apart.  Draft 


TABLE  11 6.41 5(fi) 


(3) 


A-0 
A-0 
A-0 


(4) 


A-30 
ft-15 
A-15 
B-15 


(5) 


A-60 

A-0 

A-15 

A-30 

A-0 


(6) 


A-0 
A-0 
A-0 
A-30 
A-0 
C 


(7) 


A-60 
A-0 
A-30 
A-60 
A-0 
A-0 
A-0 


(8) 


A-60 

A-15 

A-15 

A-30 

A-15 

A-0 

A-0 

A-0 


(9) 


A-0 

A-0 

A-0 

A-15 

A-15 

A-0 

A-15 

A-0 

A-0 


(10) 


A-0 
A-0 
A-0 
A-0 
A-0 
A-0 
A-0 
A-0 

A-0 

A-0 


away  from  the  shell  or 
bulkheads,  the  deck  within 
^pace  so  formed  need  only 
requirements. 


A-C  Class 


TABLE  116.415(C) 


2) 


f-15 
A-0 
A-0 
A-30 
A-30 
A-0 
k-60 
k-30 

A-0 

A-0 


(3) 


A-0 
A-0 
A-0 
A-30 
A-30 
A-15 
A-60 
A-30 

A-0 

A-0 


(4) 


A-30 

A-0 

A-0 

A-60 

A-60 

A-0 

A-60 

A-30 

A-0 

A-0 


(5) 


A-0 

A-0 

A-0 

A-30 

A-30 

A-0 

A-30 

A-0 

A-0 

A-0 


(6) 


A-0 

A-0 

A-0 

A-15 

A-30 

A-0 

A-30 

A-0 

A-0 

A-0 


(7) 


A-0 
A-0 
A-0 
A-30 
A-30 
A-0 
A-0 
A-0 

A-0 

A-0 


(8) 


A-0 

A-0 

A-0 
A-30 
A-30 

A-0 
A-30 

A-0 

A-0 
A-0 


(9) 


A-0 
A-0 
A-0 
A-0 
A-0 
A-0 
A-0 
A-0 

A-0 

A-0 


(10) 


A-0 
A-0 
A-0 
•A-0 
•A-0 
A-0 
*A-0 
•A-0 

A-0 

A-0 


stops  mufct  be  of  at  least  B-Class 
construdpon  and  be  fitted  in  a  vertical 
position. 

§116.422    Celttngs,  linings,  trim,  Interior 
finish  an<  decorations. 

(a)  Cei  ings,  linings,  and  any  furring 
incident  1  to  their  installation  in  control 
spaces,  passageways,  stairways, 
accommodation  spaces  and  service 
spaces  must  be  of  noncombustible 
material,  except: 

(1)  Coi  ibustible  acoustical  materials 
listed  by  Underwriters  Laboratories  for 
use  in  fir  s  resistant  construction  and 
having  a  flame  spread  rating  of  not  more 
than  20  i  nd  a  smoke  developed  rating 
of  not  mi  »re  than  10  when  te^d  in 
accordarioe  with  ASTM  E-84  or  UL  723. 
may  be  i^ed  as  a  ceiling  in 

accommi  tdation  spaces,  service  spaces 
and  cont  'ol  spaces;  and 

(2)  Gy  tsum  wall  board  listed  by 
Underw:  iters  Laboratories  for  use  in  fire 
resistant  construction  and  having  a 
flame  sp  ead  rating  of  not  more  than  20 
and  a  sm  oke  developed  rating  of  not 
more  tha  ti  10,  when  tested  in 
accordai  ce  with  ASTM  E-84  or  UL  723, 


may  be  used  as  a  lining  in 
accommodation  spaces,  ser\'ice  spaces 
aiui  control  spaces. 

(b)  Ceiling  or  lining  panels  must  be 
retained  by  continuous  flanges  of  steel 
or  equivalent  material  on  the  exposed 
side  of  the  panel. 

(c)  Bulkheads,  linings  and  ceilings 
may  be  covered  by  a  combustible 
interior  finish  provided  that  such  a 
finish  is: 

(1)  Approved  under  §  164.012  of  this 
chapter;  or 

(2)  Listed  by  Underwriters 
Laboratories,  does  not  exceed  .075 
indies  in  thickness,  and  has  a  flame 
spread  rating  of  not  more  than  20  and 
a  smoke  developed  rating  of  not  more 
than  10  when  tested  in  accordance  with 
ASTM  E-84  or  UL  723  by  an 
independent  laboratory. 

(d)  Combustible  interior  finishes,  trim 
and  decorations  which  do  not  meet  the 
requirements  of  paragraph  (c)  of  this 
section  are  permitted  in  accommodation 
spaces,  provided: 

(1)  The  overall  thickness  of  the 
interior  finish  does  not  exceed  .075 
inches;  and 
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(2)  The  total  volume  of  the 
combustible  interior  finish,  trim, 
mouldings  and  decorations  in  any  space 
does  not  exceed  a  volume  equivalent  to 
a  thickness  of  1/10-inch  on  the 
combined  area  of  the  bulkheads  of  the 
space. 

§116.423    Furniture  and  fumlshlngs. 

(a)  Upholstered  furniture.  (1) 
Furniture  such  as  chairs,  sofas,  tables, 
and  similar  items  must  be  constructed 
with  frames  of  steel  or  other 
noncombustible  material. 

(2)  Upholstered  furniture  must  be 
shown  to  resist  ignition  by  cigarettes  as 
determined  by  tests  conducted  in 
accordance  with  NFPA  261,  Standard 
Method  of  Test  for  Determining 
Resistance  of  Mock-Up  Upholstered 
Furniture  Material  Assemblies  to 
Ignition  by  Smouldering  Cigarettes.  The 
testing  must  be  conducted  by  an 
independent  laboratory  and  the 
maximum  allowable  char  length  is  1.5 
inches. 

(b)  Case  furniture.  Case  hjmiture  such 
as  bookshelves,  desks,  cabinets, 
counters,  beds,  or  other  freestanding 
furniture  must  be  constructed  entirely  of 
noncombustible  materials,  except  that  a 
combustible  veneer  not  exceeding  1/8- 
inch  in  thickness  and  having  a  flame 
spread  rating  and  smoke  developed 
rating  of  not  more  than  100  when  tested 
in  accordance  with  ASTM  E-84  or  UL 
723  by  an  independent  laboratory  may 
be  used  on  the  top  surface  of  such 
articles. 

(c)  Drapes.  Draperies,  curtains  and 
other  similar  furnishings  and 
decorations  must  be  flame  resistant. 
These  materials  must  be  tested  in 
accordance  with  NFPA  701,  and  must 
comply  with  both  the  small  and  large 
scale  tests. 

§116.425    Deck  coverings. 

(a)  Except  as  provided  in  this  section, 
deck  coverings  used  for  leveling  or 
finishing  purposes  in  control  spaces, 
stairway  enclosures,  passageways, 
accommodation  spaces  and  service 
spaces  must  be  noncombustible. 

(1)  Materials  approved  under 

§  164.006  of  this  chapter  may  be  used  in 
thicknesses  not  to  exceed  the  approved 
thickness. 

(2)  Combustible  materials  not 
approved  under  §  164.006  of  this 
chapter  may  be  used  in  a  thickness  not 
to  exceed  Vm  inch. 

(b)  Rugs  and  carpet  may  be  used  in 
addition  to  deck  coverings.  Rugs  and 
carpets  must  be  able  to  withstand  a 
critical  radiant  flux  of  not  less  than  .45 
watts/square  centimeter  when  tested  to 
ASTM  E-648  by  an  independent 
laboratory. 
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(c)  Rugs  and  carpets  must  not  extend 
up  bulkheads  or  vertical  surfaces  more 
than  four  inches  above  a  deck. 

(d)  Rugs  and  carpets  are  not  permitted 
in  machinery  spaces,  high  risk  service 
spaces,  or  in  areas  where  the  spillage  or 
leakage  of  flammable  or  combustible 
liquids  is  possible. 

§  1 1 6.427    Fire  load  of  accommodation 
spaces. 

(a)  When  the  cognizant  OCMl 
determines  that  the  fire  load  present  in 
an  accommodation  space  requires  fire 
load  calculations,  they  must  be 
submitted  for  review,  via  the  OCMI,  to 
the  Commanding  Officer,  Marine  Safety 
Center. 

(b)  When  required  under  paragraph 
(a)  of  this  section,  fire  load  calculations 
must  include  all  combustible 
construction  and  outfitting  materials  in 
addition  to  all  loose  or  freestanding 
combustibles  intended  for  use  or 
stowage  in  the  space.  Tliis  includes  but 
is  not  limited  to:  Furniture,  furnishings, 
carpets,  rugs,  combustible  deck 
coverings,  draperies,  combustible 
interior  finish,  electrical  cable 
insulation,  plastic  piping,  light 
diffusers,  mattresses,  bedding,  lifesaving 
equipment,  and  similar  materials.  The 
maximum  fire  load  of  an 
accommodation  space  as  determined  by 
fire  load  calculations  must  not  exceed 
7.5  pounds  of  combustible  per  square 
foot  of  deck  area. 

§  1 1 6.430    Insulation  other  than  for 
structural  fire  protection. 

(a)  Combustible  insulation  may  be 
used  for  pipe  and  machinery  covering  or 
'agfiing  within  a  machinery  space,  or 
used  in  an  individual  refrigerator  box  if 
the  refrigerator  box  was  purchased  with 
the  insulation  already  installed. 

(b)  Except  as  allowed  by  paragraph  (a) 
of  this  section,  any  insulation  installed 
for  purposes  other  than  structural  fire 
protection  and  all  material  incidental  to 
its  installation  must  be  noncombustible 
or  approved  under  part  164,  subpart 
164.009  of  this  chapter.  Surfacing 
material  applied  to  such  insulation  must 
be  noncombustible  or  may  meet  the 
requirements  of  §  1 16.422(c). 

§  11 6.433    Windows  and  air  ports  In  fire 
control  boundaries. 

(a)  Windows  or  air  ports  must  be  of 
tempered  glass  of  at  least  V*  inch  in 
thickness.  The  use  of  other  glazing 
material  such  as  polycarbonate  sheets 
may  be  approved  by  the  Commandant 
for  specific  installations. 

fb)  Windows  or  air  ports  in  bulkheads 
adjacent  to  passageways  must  not 
extend  below  a  point  36  inches  above 
the  deck  unless  storm  rails,  that  are 


structurally  independent  of  the  glass, 
are  fitted  in  the  passageway. 

(c)  Windows  or  air  ports  in  A-Class 
bulkheads  must  be  fitted  with  frames  of 
steel  or  equivalent  material.  Glazing 
beads  or  angles  of  steel  or  equivalent 
material  must  be  installed  to  hold  glass 
in  place  in  windows  or  air  ports  in  a  fire 
control  boundary  in  event  of  a  fire  if: 

(1)  Where  a  steel  frame  is  used,  it  is 
not  arranged  to  retain  the  glass  in  place; 
or 

(2)  A  frame  of  aluminum  or  other 
material  with  low  melting  point  is  used. 

(d)  A  window  or  air  port  which  is 
adjacent  to  an  embarkation  station, 
escape  route,  or  survival  craft  stowage 
must  be: 

(1)  Of  A-Class  construction;  or 

(2)  Fitted  with  shutters,  operable  from 
outside  the  space,  of  steel  or  equivalent 
material. 

(e)  A  window  installed  in  an  internal 
fire  control  boundary  must  comply  with 
the  requirements  of  §  72.05-30  of  this 
chapter,  except  that  fire  window  frames 
and  glazing  material  listed  by 
Underwriters  Laboratories  may  be  used 
in  B-Class  bulkheads. 

(0  Windows  in  doors  in  fire  control 
boundaries  must  comply  with  the 
requirements  of  paragraphs  |a)  through 
(e)  of  this  section. 

§116.435    Doors. 

(a)  A  door,  other  than  a  watertight 
door,  must  meet  the  requirements  of  this 
section. 

(b)  A  door  in  a  fire  control  boundary 
must  meet  the  following  requirements: 

(1)  A  door  in  an  accommodation 
space,  stairuay,  stairtower,  or 
passageway  must  be  oriented  vertically. 

(2)  A  door  must  be  capable  of 
operation  from  either  side  by  one 
person; 

(3)  A  door  in  an  accommodation 
space,  stairway,  stairtower.  passageway, 
or  control  space  must  open  in  the 
direction  of  escape,  where  practicable, 

(4)  Combustible  veneers  may  be  used 
on  doors  subject  to  the  same  restrictions 
as  the  fire  control  boundary  in  which 
the  doors  are  fitted; 

(5)  Door  frames  must  be  of  rigid 
construction  and  provide  at  least  a  v^ 
inch  overlap  at  the  sides  and  top, 
except: 

(i)  Double  doors  capable  of 
independent  operation  and  latching 
may  have  a  clearance  between  the  doors 
of  not  more  than  Ve  inch.  However,  if 
one  door  must  always  be  closed  first,  an 
astragal  strip  of  at  least  Vi  inch  overlap 
must  be  provided  for  the  second  door; 
and 

(ii)  A  double  swing  door,  may  have  a 
clearance  of  not  more  than  Vb  inch  at  the 
top  and  sides; 
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(6)  The  maxiinuin  width  of  an 
individual  door  must  not  exceed  48 
inches:  and 

(7)  Hose  ports,  if  fitted,  must  be  in  the 
lower  comer  of  the  docw  opposite  the 
hinge  so  a  hose  may  pass  through  the 
doorway  when  the  door  is  open  and  still 
allow  the  door  to  close  over  the  hose. 
The  hose  port  should  be  approximately 
6  inches  square.  A  self-closing  hinged  or 
pivoted  steel  or  equivalent  material 
cover  must  be  fitted  in  the  opening. 

(c}  Doors  in  A-Class  fire  control 
boundaries  must  meet  the  following 
additional  requirements: 

(1)  A  door  in  a  bulkhead  required  to 
be  A-60.  A-30.  or  A-15  Class  must  be 
of  hollow  steel  or  equivalent  material 
construction,  solidly  filled  with 
approved  structural  insulation,  and 
capable  of  meeting  the  requirements  of 
an  A-15  Class  bulkhead; 

(2)  A  door  in  a  bulkhead  required  to 
be  A-0  Class  must  be  of  solid  or  hollow 
steel  or  equivalent  material 
construction,  and  capable  of  meeting  the 
requirements  of  an  A-0  Class  bulkhead; 

(3)  A  door  must  have  a  latch  with  a 
minimum  throw  of  V4-inch; 

(4)  A  door  must  not  have  vent  grilles 
or  louvers; 

(5)  A  door  must  not  be  undercut  more 
than  Vz-inch  above  the  door  sill  or  deck 
covering.  Rugs  and  carpets  must  not 
pass  through  doorways,  but  linoleum 
and  similar  deck  coverings  may; 

(6)  A  door  in  a  stairtower,  stairway, 
and  main  vertical  zone  bulkhead  must 
meet  the  following  additional 
requirements: 

(i)  A  door  must  be  of  the  self-closing 
type  capable  of  closing  against  a  3.5"  list 
of  the  vessel:  and 

(ii)  Holdback  hooks  are  not  allowed. 
If  installed,  a  hold  back  mechanism  for 
a  door  must  allow  the  door  to  be 
released: 

(A)  Locally: 

(B)  Upon  a  signal  from  a  control 
space;  and 

(C)  Upon  disruption  of  the  power 
system. 

(7)  Horizontal  doors  are  allowed  only 
for  access  to  spaces  that  are  accessible 
only  to  crew  members  and  are  used  only 
by  crew  members,  subject  to  the 
following  requirements: 

(i)  The  door  must  be  self-closing  with 
a  closure  time  of  not  less  than  5  seconds 
and  not  more  than  10  seconds,  and  be 
capable  of  closing  against  a  3.5*  list  of 
the  vessel; 

(ii)  Holdback  hodcs  are  not  allowed. 
If  installed. «  holdback  mechanism  for 
a  door  must  allow  the  door  to  be 
released; 

(A)  Locally: 

(B)  Upoo  a  signal  from  a  control 
space: and 
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(C)  Upo^  disrupti<Mi  of  the  power 
system. 

(iii)  Th4  forces  required  to  fully  open 
the  door  ifiust  not  exceed  5  pounds  to 
release  the  latch,  10  pounds  to  set  the 
door  in  mption,  and  5  pounds  to  open 
the  door  lb  the  width  of  the  stairway: 


and 

(iv)Th 
keeping 
pressure 
undersid 

(8)  Doul 


door  latch  must  be  capable  of 
e  door  closed  when  a 
f  0.01  psi  is  applied  to  the 
of  the  door. 

le  swing  doors  must  not  be 
used  in  aoy  bulkhead  except  between  a 
food  prep^tion  space,  such  as  a  galley 
or  pantry  and  a  messroom  or  dining 
room;  an( 

(9)  A  d(  lor  opening  onto  weather 
decks  mu  rt  meet  the  requirements  of 
paragrapl  s  (c)(1)  or  {c)(2)  of  this  section 
or  may  be  composed  of  hardwood  of  not 
less  than  L.7S  indies  in  thickness. 

(d)  Doo  "s  in  B-Class  fire  control 
boundarii «  must  meet  the  following 
requirenn  nts  in  addition  to  those  in 
paragrapl  (b)  of  this  section: 

(1)  A  di  tor  must  be  of  sohd  or  hollow 
steel  or  »  uivalent  material 
construct  on,  or  must  be  of 
noncomb  xstible  material  and  be 
specificaly  approved  by  the 
Commandant; 

(2)  A  door  must  have  a  latch  with  a 
minimuni  throw  of  Ve-inch;  and 

(3)  A  d6or  must  not  be  undercut  more 
than  1  inch  above  the  door  sill  or  deck 
covering.JRugs  and  carpets  must  not 
pass  through  doorways  but  linoleum 
and  similar  coverings  may. 

(e)  A  dtor  in  a  C-Class  bulkhead  must 
be  of  noncombustible  material. 

(f)  A  door  used  for  decorative 
purposes!  and  which  is  not  required  to 
comply  wfith  paragraphs  (b)  through  (e) 
of  this  sellion.  must  be  constructed  of 
noncombustible  material  or  hardwood, 
must  not  pnterfere  with  the  normal 
operation  of  the  required  doors,  and 
must  open  in  the  same  direction  as  the 
required  poors.  E)ecorative  doors  must 
not  be  used  in  stairways  or  stairtowers. 

§116.438  '  Stairtoweis,  stakwaya,  ladders, 
and  awvatorab 

(a)  Staitivays,  stairtowers,  ladders, 
elevators,  and  landings  must  be 
composed  of  steel  and  be  of  sufficient 
strength  lo  sustain  a  load  of  100  pounds 
per  squai^  foot  with  a  safety  factor  of  4 
in  the  de  ;ign. 

(b)  A  si  lirway  or  stairtower  must  be 
fitted  wit  1  handrails  on  both  sides  at  a 
vertical  1  eight  above  the  tread  at  its 
nosing  o'  between  33  and  36  inches.  A 
stairway  or  stairtower  of  more  than  66 
inches  in|  width  must  also  be  fitted  with 
a  center  l^andrail. 

(c)  A  htuidrail  fitted  in  a  stairtower. 
stairwayjlanding,  ladder,  or  elevator 
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must  be  constructed  of  noncombustible 
material. 

(d)  A  stairway  or  stairtower  must  be 
clear  of  all  obstructions  other  than 
handrails. 

(e)  Curved,  spiral,  or  winding 
stairways  are  not  permitted  wiUiout  the 
specific  approval  of  the  Commandant 

(f)  Differences  in  the  depth  of  tread  or 
height  of  riser  of  stairs  in  different 
flights  of  stairs  in  a  stairway  or 
stairtower  must  be  minimized.  In  an 
individual  flight  of  stairs  in  a  stairway 
or  stairtower.  the  depth  of  the  tread  and 
the  height  of  riser  must  not  vary. 

(g)  In  a  stairway  or  stairtower,  the  sum 
of  the  riser  height  and  tread  depth  must 
be  at  least  17  inches  and  not  more  than 
18  inches.  A  stairway  or  stairtower 
having  treads  less  than  10  inches  in 
depth  must  have  a  nosing  of  Vz-inch  in 
width. 

(h)  Landings  for  stairways  and 
stairtowers  must  meet  the  following 
requirements: 

u)  A  clear  landing  having  an  area  at 
least  equal  to  the  square  of  the  tread 
width  must  be  provided  at  the  top  and 
bottom  of  each  stairway;  and 

(2)  Any  interruption  or  change  of 
direction  in  a  stairway  must  be 
accomplished  by  means  of  an 
intermediate  landing  of  a  width  and 
length  at  least  equal  to  the  tread  width 
of  the  stairway. 

(i)  A  stairway  or  stairtower  must  not 
have  an  angle  of  inclination  bom  the 
horizontal  of  more  than  40  degrees. 
However,  stairways  accessing  spaces 
visited  solely  by  crew  members  must 
not  have  an  angle  of  inclination  from 
the  horizontal  of  more  than  50  degrees. 

(j)  Where  a  continuous  vertical  deck 
penetration  for  a  stairway  or  elevator 
exceeds  one  deck,  the  integrity  of  all 
decks  must  be  assured  by  enclosure 
bulkheads  and  decks  meeting  the 
requirements  of  §§  116.415(b)  and 
116.415(c).  Doors  meeting  the 
requirements  of  §§  116.435(b)  and 
116.435(c)  must  be  fitted  in  the 
enclosure  at  each  deck  serviced. 

(k)  Where  a  vertical  deck  penetration 
for  a  stairway  or  elevator  involves  only 
one  deck,  the  integrity  of  the  deck  must 
be  assured  as  required  by  paragraph  (j) 
of  this  section.  Alternatively  the 
integrity  of  the  deck  may  be  maintained 
at  one  level  only  by  means  of  bulkheads 
of  the  same  fire  control  boundary  rating 
as  the  deck  penetrated.  A  door  meeting 
the  requirements  of  §§  116.435(b)  and 
116.435(c)  must  be  fitted  in  the 
enclosure.  In  spaces  containing  a 
balcony,  the  integrity  of  the  balcony 
deck  in  the  way  of  stairways  or  elevators 
need  not  be  assured.  However,  such 
stairways  must  not  be  considered  to  be 
a  means  of  escape. 


(1)  Each  main  vertical  zone  must  be 
served  by  at  least  one  stairtower.  so  that 
a  person  may  escape  from  any 
accommodation  space  or  any  other 
,    space  where  persons  may  be  normally 
quartered  or  employed,  to  all  other 
decks  having  any  such  spaces  within 
the  same  main  vertical  zone,  without 
coming  out  of  the  stairtower  enclosure. 
Each  stairtower  must  give  access  to  the 
embarkation  deck,  an  embarkation 
station,  or  an  area  of  refuge  identified  in 
the  emergency  escape  plan  required  by 
§  116.520.  Where  a  stairtower  is 
accessible  from  two  main  vertical  zones, 
it  may  he  considered  as  the  required 
stairtower  for  both  main  vertical  zones 
provided  all  boundaries  of  the 
stairtower  meet  main  vertical  zone 
boundary  requirements  contained  in 
§  116.415.  Insofar  as  is  reasonable  and 
practicable,  stairtowers  shall  not  give 
direct  access  to  cabins,  service  lockers, 
service  spaces,  machinery  spaces,  or 
other  enclosed  sptaces  in  which  a  fire  is 
likely  to  originate. 

(m)  The  minimum  tread  width  of  a 
stairway  or  stairtower  must  be  0.333 
inches  for  each  person  served,  but  roust 
not  be  less  than  36  inches.  However,  in 
stairways  accessing  spaces  visited  solely 
by  crew  members,  the  minimum  tread 
width  must  be  0.333  inches  for  each 
person  served,  but  not  less  than  28 
inches. 

(1)  The  minimum  tread  width  of  a 
stairway  or  stairtower  must  be 
determined  for  each  deck  considering 
only  those  persons  on  that  deck,  except 
as  provided  in  paragraph  (m)(3)  of  this 
section.  Once  a  minimum  tread  width 
has  been  established  at  any  deck,  it 
must  not  be  decreased  in  the  direction 
of  escape. 

(2)  In  determining  the  number  of 
persons  served,  a  space  must  be 
considered  to  contain  at  least  the 

n  umber  of  persons  as  follows: 

(i)  Passenger  overnight 
accommodation  spaces:  Designed 
capacity; 

4ii)  Accommodation  spaces  having 
n  xed  seating  for  passengers:  Maximum 
seating  capacity; 

(iii)  Public  spaces,  including  spaces 
such  as  casinos,  restaurants,  club  rooms, 
and  cinemas,  and  public 
accommmodalion  spaces  as  defined  in 
§  114.400,  except  overnight 
accommodation  spaces:  One  {>erson  for 
each  10  square  feet  of  deck  area.  In 
computing  such  deck  area,  the  following 
areas  must  be  excluded: 

(A)  Obstructions,  including  stairway 
and  elevator  enclosures,  elevated  stages, 
bars,  and  cashier  stands,  but  not 
including  slot  machines,  tables,  or  other 
room  furnishings; 


(B)  Areas  for  which  the  ntmiber  of 
persons  permitted  is  determined  using 
the  fixed  sealing  criterion: 

(C)  Toilets  and  washrooms; 

(D)  Interior  passageways  less  than  34 
inches  wide  and  passageways  on  open 
deck  less  than  28  inches  wide; 

(E)  Spaces  necessary  for  handling 
lifesaving  equipment,  anchor  handling 
equipment,  or  line  handling  gear,  or  in 
way  of  sail  booms  or  running  rigging; 
and 

(F)  Bow  pulpits,  swimming  platforms, 
and  areas  which  do  not  have  a  solid 
deck,  such  as  netting  on  multi  hull 
vessels: 

(iv)  Crew  overnight  accommodation 
spaces:  Two-thirds  designed  capacity: 
and 

(v)  Work  spaces:  Occupancy  under 
normal  operating  conditions. 

(3)  If  a  stairway  forms  part  of  a  normal 
embarkation  or  debarkation  route,  the 
number  of  persons  using  the  stairway 
for  that  purpose  must  be  used  in 
determining  the  minimum  tread  width. 

(4)  If  more  than  one  stairtower  serves 
a  main  vertical  zone,  the  number  of 
persons  in  that  main  vertical  zone  may 
be  distributed  among  the  stairtowers. 

S116.439    Baiceniea. 

(a)  An  accommodation  space 
containing  a  balcony  must  meet  the 
requirements  of  this  section. 

(b)  Each  level  of  a  space  containing  a 
balcony  must  have  two  independent 
means  of  escape  that  meet  the 
requirements  of  S 1 1 6.500. 

(c)  Each  level  of  a  space  containing  a 
balcony  must  be  adequately  protected 
by  the  smoke  actuated  fire  detecting 
system  required  by  §  118.400  of  this 
subchapter. 

(d)  For  the  purpose  of  main  vertical 
zone  bulkhead  spacing  requirements, 
the  length  of  the  space  to  which  the 
balcony  is  open  will  be  considered 
increased  by  an  amount  equal  to  the 
gross  area  of  the  balcony  divided  by  the 
average  width  of  the  space.  If  this 
equivalent  main  vertiral  zone  length 
exceeds  that  specified  in 

§  116.415{d)(l)(i).  the  space  may 
ahematively  meet  the  requirements  for 
an  aUitun  in  §  116.440  as  long  as  the 
actual  length  of  the  space  does  not 
exceed  the  main  vertical  zone  maximum 
length  specified  in  §116.415(d)(l)(i). 

f  116.440   Atrtuma. 

^   (a)  The  maximum  fire  load  within  an 
atrium  and  in  spaces  opening  into  the 
atrium  must  not  be  more  than  1.5 
pounds  of  combustible  per  square  foot 
of  deck  area. 

(b)  The  entire  main  vertical  zone 
containing  an  atrium  must  be  protected 
throughout  with  a  smoke  detection 


system  of  an  approved  type  and  must  be 
installed  in  accordance  with  §  76.33  of 
this  chapter. 

(c)  The  entire  main  vertical  zone 
containing  an  atrium  must  be  protected 
with  an  automatic  sprinkler  system 
meeting  the  requirements  of  §  76.25  of 
this  chapter. 

(d)  The  atrium  must  be  provided  with 
a  smoke  extraction  system  capable  of 
exhausting  the  entire  volume  of  the 
space  within  10  minutes.  The  smoke 
extraction  system  must  be  capable  of 
being  activated  by  both  the  smoke 
detection  system  and  by  manual  control, 
and  designed  with  sufficient  plenum  air 
openings  to  prevent  excessive  negative 
air  pressure  in  the  atrium. 

(e)  Each  level  within  the  atrium  must 
have  twp^dependent  means  of  escape 
that  comply  with  $  116.500.  At  least  one 
of  the  means  of  escape  must  be  a 
stairtower. 

Sulipart  E-£scape  and  Emberhatfon 
Station  Requtfefnents 

Siie.500   Means  of  aacapa. 

(a)  Except  as  otherwise  provided  in 
this  section,  each  space  accessible  lo 
passengers  or  used  by  the  crew  on  a 
regular  basis,  must  have  at  least  two 
means  of  escape,  one  of  which  must  not 
be  a  watertight  door. 

(b)  The  two  required  means  of  escape 
must  be  widely  separated  and,  ff 
possible,  at  opposite  ends  or  sides  of  the 
space  to  minimize  the  possibility  of  one 
incident  blocking  both  escapes. 

(c)  At  least  one  means  of  escape  from 
each  space  must  provide  a  satisfectory 
route  to  an  embarkation  station  required 
by  S  116.510. 

(d)  Subject  to  the  restrictions  of  this 
section,  means  of  escape  may  include 
normal  exits  and  emergency  exits, 
pa&sageways,  stairways,  ladders,  deck 
scuttles,  and  windows. 

(e)  The  number  and  dimensions  of  the 
means  of  escape  from  each  space  must 
be  sufficient  for  rapid  evacuation  in  an 
emergency  for  the  number  of  persons 
ser^'ed  as  determined  using 
§116.438(m)(2). 

(f)  The  dimensions  of  a  means  of 
escape  roust  be  such  as  to  allow  easy 
movement  of  f>€rsoDS  when  wearing 
lifejackets.  There  must  be  no 
protrusions  in  means  of  escape  which 
could  cause  injury,  ensnare  clothing,  or 
damage  lifejackets. 

(g)  The  minimum  clear  opening  of  a 
door  or  passageway  used  as  a  means  of 
escape  must  not  be  less  than  32  inches 
in  width.  The  sum  of  the  width  of  ail 
doors  and  passageways  used  as  means 
ot  escape  from  a  space  must  not  be  less 
than  0.333  inches  multiplied  by  the 
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number  of  passengers  for  which  the 
space  is  designed. 

(h)  A  dead  end  passageway,  or  the 
equivalent,  of  more  than  20  feet  in 
length  is  prohibited. 

(i)  The  maximum  allowable  travel 
distance  from  the  most  remote  point  in 
a  space  to  the  nearest  means  of  escap>e 
must  not  be  more  than  be  150  feet. 

(j)  Each  door,  batch,  or  scuttle,  used 
as  a  means  of  escape,  must  be  capable 
of  being  opened  by  one  person,  from 
either  side,  in  both  hght  and  dark 
conditions.  The  method  of  opening  a 
means  of  escape  must  be  obvious,  rapid, 
and  of  adequate  strength.  Handles  and 
securing  devices  must  be  permanently 
installed  and  not  capable  of  being  easily 
-removed.  A  door,  hatch  or  scuttle  must 
open  towards  the  expected  direction  of 
escape  from  the  space  served. 

(k)  A  means  of  escape  which  is  not 
readily  apparent  to  a  [>erson  from  both 
inside  and  outside  the  space  must  be 
adequately  marked. 

(1)  A  ladder  leading  to  a  deck  scuttle 
may  not  be  used  as  a  means  of  escape 
except: 

(1)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  vertical  ladder  and  a 
deck  scuttle  may  be  used  as  not  more 
than  one  of  the  means  of  escape  from  a 
passenger  accommodation  space;  and 

(2)  As  not  more  than  one  of  the  means 
of  escape  from  any  crew 
accommodation  space  or  work  space. 

(m)  Each  ladder  used  as  a  means  of 
escape  must  be  mounted  at  least  7 
inches  &t>m  the  nearest  permanent 
object  in  back  of  the  ladder.  Rungs  must 
be: 

(1)  At  least  16  inches  in  width; 

(2)  Not  more  than  12  inches  apart,  and 
uniformly  spaced  for  the  length  of  the 
ladder  with  at  least  4.5  inches  clearance 
above  each  rung. 

(n)  When  a  deck  scuttle  serves  as  a 
means  of  escape,  it  must  not  be  less  than 
18  inches  in  diameter  and  must  be  fitted 
with  a  quick  acting  release  and  a 
holdback  device  to  hold  the  scuttle  in 
an  open  position. 

(0)  Footholds,  handholds,  ladders, 
and  similar  means  provided  to  aid  . 
escape,  must  be  suitable  for  use  in 
emergency  conditions,  of  rigid 
construction,  and  permanently  fixed  in 
position,  unless  they  can  be  folded,  yet 
brought  into  immediate  service  in  an 
emergency. 

(p)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  window  or  windshield 
of  sufficient  size  and  proper 
accessibility  may  be  used  as  one  of  the 
required  means  of  escape  frx)m  an 
enclosed  space,  provided  it: 

(1)  Does  not  lead  directly  overboard; 

'  (2)  Can  be  0{>ened  or  is  designed  to  be 
kicked  or  pushed  out;  and 
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(3)  h  suitably  marked, 
(q)  Only  one  means  of  escape  is 
requirad  from  a  space  where: 

(1)  Ine  maximum  dimension  (length, 
breadtl,  or  depth)  of  a  space  is  less  than 
12  feet: 

(2)  T  lere  is  no  stove,  heater,  or  other 
source  of  fire  in  the  space; 

(3)  T  le  means  of  escape  is  located  as 
far  as  [  ossible  from  a  machinery  space 
or  fuel  tank:  and 


(4)1 


an  accommodation  space,  the 


single  neans  of  escape  does  not  include 


a  deck 


scuttle  or  a  ladder. 


§116.5 

{a)A 


(r)  A  temative  means  of  escape  from 
spaces  may  be  provided  if  acceptable  to 
the  coj  nizant  OCMI. 


0    Emt>art(atk>n  stations. 

vessel  must  have  at  least  two 
designated  embarkation  stations  on  the 
embariation  deck  of  each  main  vertical 
zone,  and  at  least  one  on  each  side  of 
the  vMsel. 

(b)  Bmbarkation  stations  and 
approaches  thereto  must: 

(1)  Be  areas  that  are  easily  traversed; 

(2)  qe  provided  with  handholds;  and 

(3)  Be  well  illuminated. 

(c)  Bach  embarkation  station  must  be 
arranged  to  allow  the  safe  boarding  of 

"  craft.  They  must  not  be  located 
IS  where  rolling  of  the  vessel 

use  contact  between  the 
er(s)  and  survival  craft, 
ks,  handrails,  and  lifelines  must 

with  openings  that  are 
ly  closed  but  which  may  be 
while  survival  craft  are  being 
boarded,  allowing  passengers  to  pass 
throu^  rather  than  climb  over. 

$11 6.5bo    Emergency  evacuation  plan. 

The  owner  or  managing  operator  shall 
prepaie  an  evacuation  plan  which  must: 

(a)  Identify  possible  casualties 
involving  fires  or  flooding,  including  a 
fire  inlthe  largest  capacity  passenger 
spacejn  each  main  vertical  zone; 

(b)  frovide  procedures  for  evacuating 
all  affected  spaces  in  the  event  of 
possible  fire  or  flooding  in  the  largest 
capacity  passenger  space  in  each  main 
vertical  zone,  without  abandoning  the 
vessel  including: 

(1)  Identify  readily  accessible  areas  of 
refuge  for  the  maximum  number  of 
persoi  IS  allowed  aboard  the  vessel.  The 
capac  ty  for  an  area  of  refuge  may  not 
exceei  I  the  number  of  persons  specified 
in  §  1  6.438(m)(2),  except  that  one 
persoi  I  may  be  permitted  for  each  5 
squar  i  feet  of  deck  area  in  public 
space  >;  and 

(2)  dentify  at  least  two  escape  routes 
frt)m  he  space  being  evacuated  to  the 
embafkation  deck,  embarkation  station, 
or  an  brea  of  refuge;  and 

(c)  Include  procedures  to  evacuate 
passe  igers  from  the  vessel  using  an 
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abandon  ship  plan,  considering  the 
number  of  passengers  and  the  vessel's 
route.  The  abandon  ship  plan  must 
identify  at  least  one  escape  route  frt)m 
each  area  of  refuge  to  each  embarkation 
station  required  by  §  116.510. 

§116.530    Fire  control  plan. 

A  fire  control  plan  must  be  posted  on 
the  vessel  in  a  location  that  is  accessible 
and  visible  to  all  passengers.  The  plan 
must  show  escape  routes,  embarkation 
stations,  the  location  of  fire  protection/ 
emergency  equipment,  compartment 
titles  and  hazard  classification  of 
accommodation  and  service  spaces,  and 
structural  fire  protection  boundaries. 

Subpart  F— Ventilation 

§  1 1 6.600    Ventilation  of  enclosed  and 
partially  enclosad  spaces. 

(a)  An  enclosed  or  partially  enclosed 
space  within  a  vessel  must  bie 
adequately  ventilated  in  a  manner 
suitable  for  the  purpose  of  the  space. 

(b)  Ventilation  openings  serving 
enclosed  or  partially  enclosed  spaces, 
including  openings  in  ventilation  ducts 
and  pipes,  ventilators,  and  louvers 
must: 

(1)  Be  above  the  main  deck; 

(2)  Not  penetrate  the  sideshell  or  the 
outboard  side  of  the  bulwarks  of  the 
vessel; 

(3)  If  located  along  the  inner 
periphery  of  bulwarks,  be: 

(i)  Located  as  high  as  possible  in  the 
side  of  the  cockpit  or  well;  and 

(ii)  Be  not  more  than  2  inches  in 
height;  and 

(4)  When  determined  necessary  by  the 
OCMI,  be  fitted  with  closure  devices 
suitable  for  preventing  the  entry  of 
water  in  adverse  weather  conditions. 

(c)  A  power  ventilation  system  must 
be  capable  of  being  shut  down  from  the 
pilot  house. 

(d)  An  enclosed  crew  accommodation 
space  and  any  other  space  occupied  by 
a  crew  member  on  a  regular  basis  must 
be  ventilated  by  a  power  ventilation 
system  unless  natural  ventilation  in  all 
ordinary  weather  conditions  is 
satisfactory  to  the  OCMI. 

(e)  An  enclosed  passenger 
accommodation  space  must  be 
ventilated  by  a  power  ventilation  system 
unless  smoking  is  prohibited  and 
natural  ventilation  in  all  ordinary  > 
weather  conditions  is  satisfactory  to  the 
OCMI. 

(f)  An  exhaust  duct  over  a  frying  vat 
or  a  grill  must  be  fitted  with  an 
automatic  fire  damper  as  defined  in 

§  116.610(f)(5). 

(g)  Electrical  wiring,  piping, 
combustibles  and  other  foreign 
materials  are  not  allowed  within 
ventilation  ducts. 


§116.610    VsntHatlon 

(a)  For  the  purposes  of  this  section,  a 
ventilation  duct  includes  any  type  of 
piping,  chamber,  or  axiduit  used  bx 
ventilation. 

(b)  A  ventilation  duct,  and  materials 
incidental  to  its  installation,  must  be 
made  of  noncombustible  material. 

(c)  Suitable  means,  sudi  as  a  manual 
damper,  automatic  damper,  or  vent 
cover,  roust  be  provided  in  an  accessible 
location  outside  the  space  served  by  the 
ventilation  duct  for  shutting  off  the 
pass^  of  air  through  the  ventilation 
duct  in  the  event  of  fire. 

(d)  A  ventilation  duct  must  not  serve 
more  than  one  main  vertical  zone; 
penetrations  of  main  vertical  zones  must 
be  minimized. 

(e)  A  ventilation  duct  penetrating  an 
A-Class  or  B-Class  fire  control  boundary 
must  meet  the  following  requirements: 

(1)  A  ventilation  duct  must  meet  the 
same  requirements  relative  to  the 
passage  of  smoke  and  flame  as  the  fire 
control  boundary  penetrated; 

(2)  A  steel  duct  penetrating  an  A-Class 
fire  control  boimdary  must  be  of  at  least 
11  U.S.  Standard  Guage  (USSG),  and  a 
steel  duct  penetrating  a  B-Qass 
bulkhead  or  deck  must  be  of  at  least  16 
USSG; 

(3)  A  duct  which  is  not  steel  must  be 
fitted  with  a  steel  sleeve  at  each  A-Class 
or  B-Class  fire  control  boundary 
penetrated.  The  sleeves  must  extend  at 
least  18  inches  on  each  side  of  the 
penetration  and  be  of  the  same 
thickness  required  for  steel  ducts; 

(4)  A  duct  penetrating  a  main  vertical 
zone  bulkhead  must  be  fitted  with  an 
automatic  fire  damper  at  the  main 
vertical  zone  bulkhead: 

(5)  A  duct  penetrating  an  A-Class  fire 
control  boundary  and  opening  into  a 
space  formed  by  that  boundary  must  be 
equipped  with  a  fire  damper. 

(6)  A  steel  duct  which  penetrates  an 
A-Qass  fire  control  boundary  other  than 
a  main  vertical  zone  bulkhead,  and  does 
not  open  within  the  space  formed  by  the 
boundary  need  not  be  fitted  with  a  fire 
damper  provided  the  duct  is  at  least  11 
USSG  throughout  that  space;  and 

(7)  A  duct  penetrating  an  insulated 
fire  control  boundary  must  be  fitted 
with  insulation  of  the  same  type  and 
thickness  as  the  boundary  penetrated  for 
a  distance  of  at  least  12  incies  on  the 
insulated  side  of  the  boundary.  A  fire 
damper  blade  need  not  be  insulated. 

(8)  Ducts  serving  cargo  spaces, 
machinery  spaces,  or  vdiicle  spaces 
must  be  fitted  with  automatic  fire 
dampers. 

(Q  Fire  dampers,  where  required  by 
this  section,  must  comply  with  the 
following  requirements: 


(1)  A  fire  damper  and  ca«ng  must  be 
at  least  11  USSG  and  have  not  more 
than  Vi>-iiKii  gap  between  the  blade  and 
casing; 

(2)  A  fire  damper  must  close  against 
the  draft  In  the  duct  and  be  accessible 
for  periodic  inspection  by  means  of  a 
hinged  or  bolted  plate  in  the  duct; 

(3)  Fire  damper  springs,  blades,  and 
hinges  must  be  of  stainless  steel 
construction  or  of  steel  suitably  coated 
to  prevent  corrosion;  and 

(4)  Fire  dampers  must  be  capable  of 
manual  operation  from  outside  the 
space  served,  be  fitted  with  an  indicator 
showing  whether  the  damper  is  open  or 
closed,  and  be  marked  with  red  l^ers 
of  at  least  Vr-inch  in  height  stating 
"VENTILATION  FIRE  DAMPER." 

(5)  An  automatic  fire  damper  roust 
roeet  the  above  requirements  and  must 
be  designed  to  operate  at  IBST  for 
normal  locations  and  approximately 
212*F  for  locations  such  as  galleys. 

(g)  A  ventilation  duct  serving  a 
stairtower  must  not  serve  another  speoe. 

(h)  A  stairway  or  a  stairtower  must 
not  serve  as  an  air  return  for  another 
space. 

(i)  A  duct  in  a  bulkhead  or  overhead 
designed  for  the  passage  of  air  from  one 
space  to  another  (i.e.,  a  "jumper  duct*^ 
is  prohibited. 

(j)  The  use  of  concealed  spaces  as 
return  ventilation  plenums  or  ducts  is 
prohibited.  Ventilation  air  return  must 
be  by  ducts. 

§116.620    VentUatloa  of  machinery  and 
fueltanid 


In  addition  to  the  requirements  of  this 
subpart,  ventilation  systems  for  spaces 
containing  machinery  or  fuel  tanks  must 
comply  with  the  requirements  of  part 
1 19  of  this  subchapter. 

Subpart  G— Crew  Spaces 

§116.700   General  requteements. 

(a)  A  crew  accommodation  space  and 
a  work  space  must  be  of  sufficient  size, 
adequate  construction,  and  with 
suitable  equipment  to  provide  for  the 
safe  operation  of  the  vessel  and  the 
protection  and  accommodation  of  the 
crew  in  a  manner  practicable  for  the 
size,  facilities,  service,  route,  speed,  and 
modes  of  operation  of  the  vessel. 

(b)  The  deck  above  a  crew 
accommodation  space  must  be  located 
above  the  deepest  load  waterline. 


§116.710    OvamigMi 

(a)  Overnight  accommodations  must 
be  provided  for  all  crew  members  if  the 
vessel  is  operated  more  than  12  hoxin  in 
a  24  hour  period,  unless  the  crew  is  put 
ashore  and  the  vessel  Is  prorided  with 
a  new  crew. 


(b)  Overnight  accommodations  for 
crew  members  are  required  on  vessels 
with  crews  whidi  remain  aboard  more 
than  12  hours  in  any  24  hour  period. 

§116.730    Craw 
osssiti  of 

ovamigM 
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•Steel  In 
for 


A  crew  accommodation  space  on  a 
vessel  of  more  than  65  feet  in  length 
with  overnight  accommodations  for 
more  than  49  passengers  must  comply 
with  §§  72.20-10  (a),  (b),  (d).  and  (e); 
72.20-15;  72.20-20(cKl);  72.20-25<a) 
and  (d);  72.20-30;  72.20-35;  72.20-45; 
72.20-50;  and  72.20-55  of  this  chapter. 

Subpart  H-Passenger 
Acoonunodatkins 

§116.800   Oeneral  requireniantt. 

(a)  All  passenger  accommodations 
must  be  arranged  and  equipped  to 
provide  for  the  safety  of  the  passengers 
in  consideration  of  the  route,  modes  of 
operation,  and  speed  of  the  vessel. 

(b)  The  height  of  ceilings  in  a 
passenger  accommodation  space, 
including  aisles  and  passageways,  must 
be  at  least  74  inches,  but  may  be 
reduced  at  the  sides  of  a  space  to  allow 
for  camber,  wiring,  ventilation  ducts, 
and  piping. 

(cj  A  passenger  accommodation  space 
must  be  maintained  to  minimize  fire 
and  safety  hazards  and  to  preserve 
sanitary  conditions.  Aisles  must  be  kept 
clear  of  obstructions. 

(d)  A  passenger  accommodation  space 
must  not  contain: 

(1)  Electrical  equipment,  high 
temperature  parts,  pipeUnes,  rotating 
assemblies,  or  any  other  item  which 
could  injure  a  passenger,  unless  such  an 
item  is  adequately  shielded  or  isolated; 
or 

(2)  A  control  for  operating  the  vessel, 
unless  the  control  is  so  protected  and 
located  that  ojMration  of  the  vessel  by 

a  crew  member  will  not  be  Impeded  by 
a  passenger  during  normal  or  emei^ency 
operations. 

(e)  The  deck  above  a  passenger 
accommodation  space  must  be  located 
above  the  deepest  load  waterline. 

(0  A  variation  from  a  requirement  of 
this  subpart  may  be  authorized  by  the 
cognizant  OCMI  for  an  imusual 
arrangement  or  design  provided  there  is 
no  significant  reduction  of  space, 
accessibility,  safety,  or  sanitation. 

§111810   Owernlgtitaceoinmodallona. 

(a)  A  berth  must  be  provided  for  each 
passenger  authorized  to  be  carried  in 
ovemi^t  accommodation  spaces.  Each 
berth  must  measure  at  least  74  inches  by 
24  inches  and  have  at  least  24  indies  of 
clear  space  above. 
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(b)  Berths  must  not  be  located  more 
than  three  high  and  must  be  constructed 
of  wood,  fiber  reinforced  plastic,  or 
metal.  A  berth  located  more  than  60 
inches  above  the  deck  must  be  fitted 
with  a  suitable  aid  for  access. 

(c)  The  construction  and  arrangement 
of  berths  and  other  furniture  must  allow 
free  and  unobstructed  access  to  each 
berth.  Each  berth  must  be  immediately 
adjacent  to  an  aisle  leading  to  a  means 
of  escape  from  the  accommodation 
space.  An  aisle  alongside  a  berth  must 
be  at  least  24  inches  wide.  An  aisle 
joining  two  or  more  aisles  in  an 
overnight  accommodation  space  must 
be  at  least  42  inches  wide. 

§116.820    Seating. 

(a)  A  seat  must  be  provided  for  each 
passenger  permitted  in  a  space  for 
which  the  fixed  seating  criterion  in 

§  115.113(b)(3)  of  this  subchapter  has 
been  used  to  determine  the  number  of 
passengers  permitted. 

(b)  A  seat  must  be  constructed  to 
minimize  the  possibility  of  injury  and 
avoid  trapping  occupants. 

(c)  Installation  of  seats  must  provide 
for  ready  escape. 

(d)  Seats,  including  fixed,  temporary, 
or  portable  seats,  must  be  arranged  as 
follows: 

(1)  An  aisle  of  not  more  than  15  feet 
in  overall  length  must  be  not  less  than 
24  inches  in  width. 

(2)  An  aisle  of  more  than  15  feet  in 
overall  length  must  be  not  less  than  30 
inches  in  width. 

(3)  Where  seats  are  in  rows,  the 
distance  from  seat  front  to  seat  front 
must  be  not  less  than  30  inches  and  the 
seats  must  be  secured  to  a  deck  or 
bulkhead. 

(4)  Seats  used  to  determined  the 
number  of  passengers  permitted,  in 
accordance  with  §  115.113(b)(3)  of  this 
subchapter,  must  be  secured  to  the  deck, 
bulkhead,  or  bulwark  by  permanent  or 
temporary  means. 

Subpart  I — Rails  and  Guards 

§116.900    Deck  rails. 

(a)  Except  as  otherwise  provided  in 
this  section,  rails  or  equivalent 
protection  must  be  installed  near  the 
periphery  of  all  decks  of  a  vessel 
accessible  to  passengers  or  crew. 
Equivalent  protection  may  include 
lifelines,  wire  rope,  chains,  and 
bulwarks,  which  provide  strength  and 
support  equivalent  to  fixed  rails.  Deck 
rails  must  include  a  top  rail  with  the 
minimum  height  required  by  this 
section,  and  lower  courses  or  equivalent 
protection  as  required  by  this  section. 

(b)  Deck  rails  must  be  designed  and 
constructed  to  withstand  a  point  load  of 
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200  pounc  s  (91  kilograms)  applied  at 
any  point  n  any  direction,  and  a 
uniform  U  ad  of  50  pounds  per  foot  (74 
kilograms  per  meter)  applied  to  the  top 
rail  in  any  direction.  The  point  and 
uniform  U  ads  do  not  need  to  be  applied 
simultane  >usly. 

(c)  Whe  «  space  limitations  make 
deck  rails  {impractical  for  areas  designed 
for  crew  ube  only,  such  as  at  narrow 
catwalks  i  i  way  of  deckhouse  sides, 
hand  grabe  may  be  substituted. 

(d)  The  height  of  top  rails  required  by 
paragraph  (a)  of  this  section  must  be  as 
follows: 

(l)Raili  on  passenger  decks  of  a  ferry  . 
or  a  vesse  engaged  in  excursion  trips, 
including  but  not  limited  to  sightseeing 
trips,  dim  ler  and  party  cruises,  and 
overnight  cruises,  must  be  at  least  39.5 
inches  hi]  h. 

(2)  Raili  on  a  vessel  subject  to  the 
1966  International  Convention  on 
Loadlines  must  be  at  least  39.5  inches 
high. 

(3)  All  I  ither  rails  must  be  at  least  36 
inches  hi  h- 

(e)  A  sa  iling  vessel,  an  open  boat,  or 
any  other  vessel  not  specifically  covered 
elsewhen  in  this  section,  must  have 
rails  of  a  i  ninimum  height  or  equivalent 
protectioi  i  as  considered  necessary  by 
the  cogni  :ant  OCMI,  based  on  the 
vessel's  o  )eration,  route,  and  seating 
arrangement. 

(f)  Rail  courses  or  an  equivalent  must 
be  installed  between  a  top  rail  required 
by  paragifiph  (a)  of  this  section  and  the 
deck  so  tlat  no  open  space  exists  which 
is  more  tQan  12  inches  high,  except: 

(1)  On  passenger  decks  of  a  ferry  or 
of  a  vess(  I  on  an  excursion  trip  the 
following  must  be  installed: 

(i)  Buh  ^arks; 

(ii)  Chj  in  link  fencing  or  wire  mesh 
which  hajs  openings  of  not  more  than  4 
inches  in  diameter;  or 

(iii)  Ba  s,  slats,  rail  courses,  or  an 
equivalei  it  spaced  at  intervals  of  not 
more  thafi  4  inches. 

(2)  On  k  vessel  subject  to  the  1966 
International  Convention  on  Loadlines, 
rail  courses,  or  an  equivalent,  must  be 
installedko  that  there  is  not  an  open 
space  hiffier  than  9  inches  from  the 
deck  to  lie  first  rail  course  or 
equivalest. 

(g)  Rails  must  be  permanently 
installedjexcept  that  the  following  rails 
may  be  removable: 

(1)  Rails  in  way  of  embarkation 
stations  and  boarding  locations:  and 

(2)  Raijs  on  a  vessel  when  the  service 
of  the  vessel  is  routinely  changed,  as 
determii^d  by  the  cognizant  OCMI,  and 
the  requ:  red  top  rail  height  varies 
dependi;  ig  on  the  service  of  the  vessel 
at  a  partj  cular  time. 


JMI 


§116.920   Storm  rails. 

Suitable  storm  rails  or  hand  grabs 
must  be  installed  where  necessary  in 
passageways,  at  deckhouse  sides,  and  at 
ladders  and  hatches. 

§  1 1 6.940    Guards  in  vetiicle  spaces. 

On  a  vessel  authorized  to  carry  one  or 
more  vehicles,  suitable  chains,  cables, 
or  other  barriers  must  be  installed  at  the 
end  of  each  vehicle  runway.  In  addition, 
temporary  rails  or  equivalent  protection 
must  be  installed  in  way  of  each  vehicle 
ramp,  in  compliance  with  §  116.900, 
when  the  vessel  is  underway. 

§  1 16.960    Guards  for  exposed  hazards. 

An  exposed  hazard,  such  as  gears  or 
rotating  machinery,  must  be  protected 
by  a  cover,  guard,  or  rail. 

§  1 1 6.970    Protection  against  hot  piping. 

Piping,  including  valves,  pipe  fittings 
and  flanges,  conveying  vapor,  gas,  or 
liquid,  the  temperature  of  which 
exceeds  150*F,  must  be  insulated  where 
necessary  to  prevent  injuries. 

Subpart  J— Window  Construction  and 
Visibility 

§  116.1010    Safety  glazing  materials. 

Glass  and  other  glazing  material  used 
in  windows  must  be  of  material  which 
will  not  break  into  dangerous  fragments 
if  fractured. 

§116.1020    Strsngth. 

Each  window,  port  hole,  and  its 
means  of  attachment  to  the  hull  or  deck 
house,  must  be  capable  of  withstanding 
the  maximum  load  from  wave  and  wind 
conditions  expected  due  to  its  location 
on  the  vessel  and  the  authorized  route 
of  the  vessel. 

§  1 1 6.1 030    Operating  station  visibility. 

(a)  Windows  and  other  openings  at 
the  operating  station  must  be  of 
sufficient  size  and  properly  located  to 
provide  an  adequate  view  for  safe 
navigation  in  all  operating  conditions. 

(b)  Glass  or  other  glazing  material 
used  in  windows  at  the  operating 
station  must  have  a  light  transmission  of 
not  less  than  70  percent  according  to 
Test  2  of  ANSI  Z  26.1,  and  must  comply 
with  Test  15  of  ANSI  Z  26.1  for  Class 

I  Optical  Deviation. 

Subpart  K— Drainage  and  Watertight 
Integrity  of  Weather  Decks 

§116.1110    Drainage  of  flush  decic  vessels. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  weather  deck  on 
a  flush  deck  vessel  must  be  watertight 
and  have  no  obstruction  to  overfootod 
drainage. 


Federal  Register  /  Vol.  59.  No.  9  /  Thursday.  January  13.  1994  /  Proposed  Rules 


(b)  Each  flush  deck  vessel  may  have 
solid  bulwarks  in  the  forward  one-third 
length  of  the  vessel  if: 

(1)  The  bulwarks  do  not  form  a  well 
enclosed  on  all  sides;  and 

(2)  The  foredeck  of  the  vessel  has 
sufficient  sheer  to  ensure  drainage  aft. 

§  1 1 6.1 1 20    Drainage  of  cocltpit  vessels, 
well  deck  vessels,  and  open  boats. 

Drainage  of  cockpit  vessels,  well  deck 
vessels,  and  open  boats  must  meet  the 
applicable  requirements  of  §§  178.420, 
178.430, 178.440. 178.450  of  this 
chapter. 

§  1 16.1 160    Watertight  Integrity. 

(a)  A  hatch  exposed  to  the  weather 
must  be  watertight,  except  that  the 
following  hatches  may  be  weathertight: 

(1)  A  hatch  on  a  watertight  trunk  that 
extends  at  least  12  inches  above  the 
weather  deck; 

(2)  A  hatch  in  a  cabin  top;  and 

(3)  A  hatch  on  a  vessel  that  operates 
only  on  protected  waters. 

(b)  A  natch  cover  must: 

(1)  Have  securing  devices;  and 

(2)  Be  attached  to  the  hatch  frame  or 
coaming  by  hinges,  captive  chains,  or 
other  devices  of  substantial  strength  to 
prevent  its  loss. 

(c)  A  hatch  cover  that  provides  access 
to  accommodation  spaces  must  be 
operable  from  either  side. 

(d)  A  weathertight  door  must  be 
provided  for  each  opening  located  in  a 
deck  house  or  companionway. 
Permanent  watertight  coamings  must  be 
provided  as  follows: 

(1)  On  a  vessel  on  an  exposed  or 
partially  protected  route,  a  watertight 
coaming  with  a  height  of  at  least  6 
inches  must  be  provided  under  each 
weathertight  door  in  a  cockpit  or  a  well, 
or  on  the  main  deck  of  a  flush  deck 
vessel. 

(2)  On  a  vessel  on  a  protected  route, 

a  watertight  coaming  with  a  height  of  at 
least  3  inches  must  be  provided  under 
each  weathertight  door  in  a  cockpit  or 
a  well. 

(3)  The  height  of  the  watertight 
coaming  for  a  hinged  watertight  door, 
need  only  be  sufficient  to  accommodate 
the  door. 

Subpart  L— Ballast  Systems 

§116.1200   Ballast 

(a)  Any  solid  fixed  ballast  used  to 
comply  with  the  requirements  of  parts 
170  and  171  of  this  chapter  must  be: 

(1)  Stowed  in  a  manner  that  prevents 
shifting  of  the  ballast;  and 

(2)  histalled  to  the  satisfaction  of  the 
CMnizant  OCMI. 

(o)  Solid  fixed  ballast  may  not  be 
located  forward  of  the  collision 
bulkhead  unless  the  installation  and 
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arrangement  of  the  ballast  and  the 
collision  bulkhead  minimizes  the  risk  of 
the  ballast  penetrating  the  bulkhead  in 
a  colhsion. 

(c)  Solid  fixed  ballast  may  not  be 
removed  from  a  vessel-or  relocated 
unless  approved  by  the  cognizant  OCMI 
except  that  ballast  may  be  temporarily 
moved  for  a  vessel  examination  or 
repair  if  it  is  replaced  to  the  satisfaction 
of  the  OCMI. 

(d)  Water  ballast,  either  as  an  active 
system  or  permanent,  must  be  approved 
by  the  Commanding  Officer,  Marine 
Safety  Center. 

PART  117— LIFESA VINO  EQUIPMENT 
AND  ARRANGEIMENTS 

Subpart  A— General  Provisions 

Sec. 

117.10  Applicability  to  vessels  on  an 

international  voyage. 
117.15  Applicability  to  existing  vessels. 
117.25  Additional  requirements. 

Subpart  B— Emergency  Communications 

117.64  Emergency  Position  Indicating 

Radiobeacons  (EPIItB). 
117.68  Distress  flares  and  smoke  signals. 

Subpart  C— Life  Buoys  and  Lifejacicets 

117.70  Ring  life  buoys. 

117.71  Lifejackets. 

117.72  Personal  flotation  devices  carried  in 
addition  to  lifejacicets. 

117.75  Lifejacket  lights. 
117.78  Stowage  of  lifejackets. 

Subpart  D— Survival  Craft  Arrangements 
and  Equipment 

117.130  Stowage  of  survival  craft. 
117.137  Stowage  of  life  floats  and  buoyant 

apparatus. 
117.150  Survival  craft  embarkation 

arrangements. 
117.175  Survival  craft  equipment. 

Subpart  E— Number  and  Type  of  Survival 
Craft 

117.200  Survival  craft— general. 

117.202  Survival  craft— vessels  operating  on 

oceans  routes. 
117.204  Survival  craft— vessels  operating  on 

coastwise  routes. 

117.206  Survival  craft- vessels  operating  on 
Great  Lakes  routes. 

117.207  Survival  craft— vessels  operating  on 
lakes,  bays,  and  sounds  routes. 

117.208  Survival  craft— vessels  operating  on 
rivers  routes. 

117.210  Rescue  boats. 

Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234,  45  FR  58801,  3  CFR.  1980  Comp.,  p. 
277;  49  CFR  1.46. 

Subpart  A— Oeneral  Provisions 

§  1 17.10    Applicability  to  vessels  on  an 
international  voyage. 

A  vessel  on  an  international  voyage 
must  meet  the  requirements  in 
subchapter  H  of  this  chapter  for 
passenger  vessels. 


§117.15   Applicability  to  existing  vessels. 
An  existing  vessel  must  comply  with 
the  requirements  of  this  part  except  as 
otherwise  specified  by  this  section. 

(a)  Before  |do/e  5  yeors  after  effective 
date  of  the  final  rule]  or  10  years  after 
the  vessel's  keel  was  laid  or  the  vessel 
was  at  a  similar  stage  of  construction, 
whichever  is  later,  an  existing  vessel 
may  comply  with  the  requirements  in 
effect  for  the  vessel  prior  to  {effective 
date  of  the  final  rule]  for  the  number 
and  type  of  survival  craft,  stowage 
arrangements,  and  launching  appliances 
for  survival  craft. 

(b)  On  or  before  [date  5  years  after 
effective  date  of  the  final  rule]  or  10 
years  after  the  vessel's  keel  was  laid  or 
the  vessel  was  at  a  similar  stage  of 
construction,  whichever  is  later,  an 
existing  vessel  must: 

(1)  Be  equipped  with  the  number  of 
survival  craft  required  for  its  route 
under  §§  117.202, 117.204, 117.206, 
117.207,  or  117.208,  as  applicable;  and 

(2)  Comply  with  the  stowage  and 
launching  appliance  requirements  for 
survival  craft  in  §§117.130  through 
117.150. 

(c)  Each  inflatable  liferaft,  inflatable 
buoyant  apparatus,  life  float,  and 
buoyant  apparatus  on  the  vessel  on 
{effective  date  of  the  final  rule],  may  be 
used  to  meet  the  requirements  of  this 
part  as  long  as  the  survival  craft  is  in 
good  and  serviceable  condition. 

(d)  When  any  lifesaving  equipment  on 
a  vessel  is  replaced  or  a  vessel 
undergoes  repairs,  alterations,  or 
modi^cations  of  a  major  character 
involving  replacement  of,  or  any 
addition  to,  the  existing  lifesaving 
equipment,  each  new  piece  of  lifesaving 
equipment  must  meet  this  part. 

(e)  A  combination  flare  and  smoke 
distress  signal  approved  under 

§  160.023  of  this  chapter  may  be  used  on 
an  existing  vessel  until  the  expiration 
date  of  the  distress  signal  but  no  later 
than  [3  years  after  effective  date  of  the 
final  rule]  as  one  of  the  distress  signals 
reguired  by  §117.68. 

(I)  Until  February  1, 1999,  a  Coast 
Guard  approved  121.5/243  MHz  Class  A 
Emergency  Position  Indicating 
Radiobeacon  (EPIRB)  may  be  used  to 
meet  the  requirement  for  an  EPIRB 
under  §  117.64,  if  the  EPIRB: 

(1)  Is  operable; 

(2)  Is  installed  to  automatically  float- 
free  and  activate; 

(3)  Was  manufactured  on  or  after 
October  1, 1988;  and 

(4)  Was  installed  on  the  vessel  on  or 
before  [date  45  days  after  effective  date 
of  the  final  rule]. 

(g)  Until  February  1, 1999,  an  FCC 
Type  Accepted  VHF-FM  Class  C  EPIRB 
may  be  used  to  meet  the  requirement  for 


2118 


Federal  Register  /  Vol.  59,  Na 


an  EPIRB  on  a  vessel  operating  on  a 
Great  Lakes  route  under  §  117.64.  if  the 
EPIRB: 

(1)  Is  operable:  and 

(2)  Was  installed  on  the  vessel  on  or 
before  [date  45  days  after  effective  date 
of  the  final  rule\. 

(h)  Until  (dote  1  year  after  effective 
date  of  the  final  nUe],  an  existing  vessel 
on  a  coastwise  route  operating  not  more 
than  20  nautical  miles  from  a  harbor  of 
safe  refuge,  need  not  comply  with 
§117.64. 

(i)  An  existing  vessel  need  not  comply 
with  §  117.78(a)(4). 

(j)  An  existing  vessel  must  comply 
with  either  §  117.210  or  with  the 
regulations  fat  rescue  boats  that  were  in 
effect  for  the  vessel  prior  to  [effective 
date  of  the  final  rule]. 

fll7^   Additional  requirements. 

(a)  Each  item  of  lifesaving  equipment 
carried  on  board  a  vessel  but  not 
required  under  this  part,  must  be  of  an 
approved  type  meeting  the 
specifications  for  lifesaving  equipment 
in  subchapter  Q  of  this  chapter. 

(b)  The  cognizant  OCMI  may  require 
a  vessel  to  carry  specialized  or 
additional  lifesaving  equipment  if: 

(1)  The  OCMI  determines  the 
conditions  of  the  voyage  render  the 
requirements  of  this  part  inadequate;  or 

(2)  The  vessel  is  operated  in  Arctic, 
Antarctic,  or  other  severe  conditions  not 
covered  under  this  part. 

Subpart  B— Emergency 

Communications 

}  1 17.64    Emergency  Position  Indicating 
Radlot>escons  (EPIRB). 

Each  vessel  which  operates  on  the 
high  seas,  or  which  operates  beyond 
three  miles  from  the  coasthne  of  the 
Great  Lakes,  must  have  on  board  a  FCC 
Type  Accepted  Category  1  406  MHz 
EPIRB.  installed  to  automatically  float 
free  and  activate. 

S 1 17.68    Distress  nares  and  smoke 
signals. 

(a)  Oceans,  coastwise,  and  Great 
Lakes  routes.  A  vessel  on  an  oceans, 
coastwise,  or  Great  Lakes  route  must 
carry: 

(1)  Six  hand  red  flare  distress  signals 
approved  under  part  160,  subpart 
160.021  of  this  chapter;  and 

(2)  Six  hand  orange  smoke  distress 
signals  approved  under  part  160, 
subpart  160.037  of  this  diapter. 

(b)  LoJces.  bays,  and  sounds,  and 
rivers  routes.  A  vessel  on  a  lakes,  bays, 
and  sounds,  or  rivers  route  must  carry: 

(1)  Three  hand  red  flare  distress 
signals  approved  under  part  160, 
subpart  160.021  of  this  chapter;  and 
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(2)  Thn  te  hand  orange  smoke  distress 
signals  approved  under  part  160, 
subpart  160.037  of  this  chapter. 

(c)  Subktitutions.  (1)  A  rocket 
parachut^  flare  approved  under  part 
160,  subpart  160.036  of  this  chapter  may 
be  substituted  for  any  of  the  hand  red 
flare  distiess  signals  required  under 
paragraph  (a)  or  (b)  of  this  section. 

(2)  One  of  the  following  may  be 
substituted  for  any  of  the  hand  orange 
smoke  distress  signals  required  under 
paragrapl  (a)  or  (b)  of  this  section: 

(i)  A  re  cket  parachute  flare  approved 
under  pal  160,  subpart  160.036  of  this 
chapter. 

(ii)  A  b  and  red  flare  distress  signal 
approvec  under  part  160,  subpart 

160.021  ( f  this  chapter. 

(iii)  A  floating  orange  smoke  distress 
signal  approved  under  part  160,  subpart 

160.022  <  f  this  chapter. 

(d)  Exe  mption  for  vessels  on  short 
runs.  A  vessel  operating  on  short  runs 
limited  t^  approximately  30  minutes 
away  from  the  dock  is  not  required  to 
carry  distress  flares  and  smoke  signals 
under  thi  s  section. 

(e)  Sto\  vage.  Each  flare  carried  to  meet 
this  secti  )n  must  be  stowed  in  one  of 
the  folloi  zing: 

(1)  A  p  srtable  watertight  container 
complyii  g  with  §  160.021-6  of  this 
chapter,  i  ;arried  at  the  operating  station; 

or 

(2)  A  pyrotechnic  locker  secured 
above  tha  freeboard  deck,  away  from 
heat,  in  ttie  vicinity  of  the  operating 
station.  An  example  of  an  acceptable 
pyrotechnic  locker  is  described  in 
ASTM  F'«-[reserved  for  number  of 
standard iimder  development  by  ASTM]. 

Sut>part  b— Life  Buoys  and  Lifejackets 

§117.70    Ring  IMS  buoys. 

(a)  A  \pssel  must  have  one  or  more 
ring  life  buoys  as  follows: 

(1)  A  vjessel  of  not  more  than  26  feet 
in  lengtfai  must  carry  a  minimum  of  one 
life  buoy  of  not  less  than  20  inches  in 
diameter; 

(2)  A  vessel  of  more  than  26  feet  in 
length,  but  not  more  than  65  feet,  must 
carry  a  minimum  of  one  life  buoy  of  not 
less  than  24  inches  in  diameter;  and 

(3)  A  uessel  of  more  than  65  feet  in 
length  m^st  carry  a  minimum  of  three 
life  buoy|5  of  not  less  than  24  inches  in 
diameteii 

(b)  Eadh  ring  life  buoy  on  a  vessel 
must: 

(1)  Be  approved  under  part  160. 
subpart  ^60.050  of  this  chapter, 

(2)  Be  readily  accessible; 

(3)  Be  ;towed  in  a  way  that  it  can  be 
rapidly  <  ast  loose; 

(4)  No  be  permanently  secured  in  any 
way;  an( 
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(5)  If  on  a  vessel  on  an  oceans  or 
coastwise  route,  be  orange  in  color. 

(c)  At  least  one  ring  life  buoy  must  be 
fitted  with  a  lifeline.  If  more  than  one 
ring  life  buoy  is  carried,  at  least  one 
must  not  have  a  lifeline  attached.  Each 
lifeline  on  a  ring  life  buoy  must: 

(1)  Be  buoyant; 

(2)  Be  of  at  least  60  feet  in  length; 

(3)  Be  non-kinking; 

(4)  Have  a  diameter  of  at  least  5/16- 
inch; 

(5)  Have  a  breaking  strength  of  at  least 
1,124  pounds;  and 

(6)  Be  of  a  dark  color  if  synthetic,  or 
of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(d)  At  least  one  ring  buoy  must  be 
fitted  with  a  floating  waterlight,  imless 
the  vessel  is  limited  to  daytime 
operation,  in  which  case  no  floating 
waterlight  is  required. 

(1)  Each  floating  waterlight  must  be 
approved  under  part  161,  subpart 
161.010  of  this  chapter.  ' 

(2)  Each  ring  life  buoy  with  a  floating 
waterlight  must  have  a  lanyard  of  at 
least  3  feet  in  length,  but  not  more  than 
6  feet,  securing  the  waterlight  aroimd 
the  body  of  the  ring  life  buoy. 

(3)  Each  floating  waterlight  installed 
after  [date  one  year  after  effective  date 
of  the  final  rule]  on  a  vessel  carrying 
only  one  ring  Ufe  buoy,  must  be 
attached  to  a  lanyard  with  a  corrosion- 
resistant  clip.  The  clip  must  have  a 
strength  of  at  least  50  pounds  and  allow 
the  waterlight  to  be  quickly 
discoimected  from  the  ring  life  buoy. 

$117.71    Llfejacltets. 

(a)  An  adult  lifejacket  must  be 
provided  for  each  person  permitted  on 
board  a  vessel. 

(b)  In  addition,  a  number  of  child-size 
lifejackets  equal  to  at  least  10%  of  the 
number  of  the  persons  permitted  on 
board  must  be  provided,  or  such  greater 
number  as  necessary  to  provide  a 
lifejacket  for  each  person  being  carried 
that  is  smaller  than  the  lower  size  limit 
of  the  adult  lifejackets  provided  to  meet 
this  section,  except  that: 

(1)  Child-size  lifejackets  are  not 
required  if  the  vessel's  Certificate  of 
Inspection  is  endorsed  for  the  carriage 
of  adults  only,  or 

(2)  When  all  "extended  size"  life 
preservers  (those  with  a  lower  size  limit 
of  47  inches  in  height  or  weighing  45 
pounds)  are  carried  on  board,  a 
minimum  of  only  5%  additional  diild 
size  devices  need  be  carried. 

(c)  Each  lifejad^et  must  be  approved 
under  either  part  160,  subparts  160.002, 
160.005,  or  160.055  of  this  chapt^. 


§  1 1 7.72    Personal  flotation  devices  carried 
In  addition  to  lifeiackets. 

(a)  Equipment  carried  under  this 
section  is  not  acceptable  in  lieu  of  any 
portion  of  the  required  number  of 
approved  lifejackets  and  must  not  be 
substituted  for  the  approved  lifejackets 
required  to  be  worn  during  drills  and 
emergencies. 

(b)  Wearable  marine  buoyant  devices 
which  include  "ski  vests",  "boating 
vests",  and  "fishing  vests",  approved 
under  part  160,  subpart  160.064  of  this 
chapter,  may  be  carried  as  additional 
equipment. 

(c)  Buoyant  work  vests  approved 
under  part  160,  subpart  160.053  of  this 
chapter  may  be  carried  as  additional 
equipment  for  use  of  persons  working 
near  or  over  the  water. 

Id)  Commercial  hybrid  personal 
flotation  devices  (PFDs)  approved  under 
part  160.  subpart  160.077  of  this  chapter 
may  be  carried  as  additional  equipment 
for  use  of  persons  working  near  or  over 
the  water.  Each  commercial  hybrid  PFD 
must  be: 

(1)  Used,  stowed,  and  maintained  in 
accordance  with  the  procedures  set  out 
in  the  manual  required  for  these  devices 
under  §  160.077-29  of  this  chapter  and 
ar.v  limitation(s)  marked  on  them;  and 

(2)  Of  the  same  or  similar  design  and 
have  the  same  method  of  operation  as 
each  other  hybrid  PFD  carried  on  board. 

§  117.75    Lifejacket  lights. 

(a)  Each  lifejacket  carried  on  a  vessel 
on  an  oceans,  coastwise,  or  Great  Lakes 
route,  must  have  a  lifejacket  light 
approved  under  part  161,  subpart 
161.012  of  this  chapter.  Each  lifejacket 
light  must  be  securely  attached  to  the 
front  shoulder  area  of  the  lifejacket. 

(b)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section,  lifejacket 
lights  are  not  required  for  lifejackets  on: 

(1)  Ferries;  and 

(2)  Vessels  with  Certificates  of 
Inspection  endorsed  only  for  routes  that 
do  not  extend  more  than  20  miles  from 
a  harbor  of  safe  refuge. 

§  1 17.78    StOMfage  of  lifejackets. 

(a)  General.  Unless  otherwise  stated 
in  this  section,  lifejackets  must  be  stored 
in  convenient  places  distributed 
throughout  accommodation  spaces. 

(1)  Each  stowage  container  for 
lifejackets  must  not  be  capable  of  being 
locked.  If  practicable,  the  container 
must  be  designed  to  allow  the  lifejackets 
to  float  free. 

(2)  Each  lifejacket  kept  in  a  stowage 
container  must  be  readily  available. 

(3)  Each  lifejacket  stowed  overhead 
must  be  supported  in  a  manner  which 
allows  Quick  release  for  distribution. 

(4)  If  lifejackets  are  stowed  more  than 
7  feet  above  the  deck,  a  means  for  quick 
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release  must  be  provided  and  must  be 
capable  of  operation  by  a  person 
standing  on  the  deck. 

(5)  Each  child  size  lifejacket  must  be 
stowed  in  a  location  which  is 
appropriately  marked  and  separated 
from  adult  lifejackets  so  the  child  size 
lifejackets  are  not  mistaken  for  adult 
lifejackets. 

(b)  Additional  personal  flotation 
devices.  The  stowage  locations  of  the 
personal  flotation  devices  carried  in 
addition  to  lifejackets  under  §  117.72, 
must  be  separate  from  the  lifejackets, 
and  such  as  not  to  be  easily  confused 
with  that  of  the  lifejackets. 

Subpart  D— Survival  Craft 
Arrangements  and  Equipment 

§117.130    Stowage  of  survival  craft 

(a)  Each  survival  craft  must  be:  (1) 
Secured  to  the  vessel  by  a  painter  with 
a  fioat-ft^e  link  permanently  attached  to 
the  vessel  except  that  a  float-free  link  is 
not  required  if  the  vessel  operates  only 
on  waters  not  as  deep  as  the  length  of 
the  painter; 

(2)  Stowed  so  that  when  the  vessel 
sinks  the  survival  craft  floats  free  and. 
if  inflatable,  inflates  automatically; 

(3)  Stowed  in  a  position  which  is 
readily  accessible  to  crew  members  for 
launching,  or  else  provided  with  a 
remotely  operated  device  which  releases 
the  survival  craft  into  launching 
position  or  into  the  water; 

(4)  Stowed  in  a  way  that  permits 
manual  release  from  its  securing 
arrangements; 

(5)  Ready  for  immediate  use  so  that 
two  crew  members  can  carry  out 
preparations  for  embarkation  and 
launching  in  less  than  5  minutes; 

(6)  Provided  with  means  to  prevent 
shifting; 

(7)  Stowed  in  a  way  that  neither  the 
survival  craft  nor  its  stowage 
arrangements  will  interfere  with  the 
embarkation  and  operation  of  any  other 
survival  craft  at  any  other  launching 
station; 

(8)  Stowed  in  a  way  that  any 
protective  covers  will  not  interfere  with 
launching  and  embarkation. 

(9)  Fully  equipped  as  required  under 
this  part;  and 

(10)  Stowed,  as  far  as  practicable,  in 
a  position  sheltered  from  breaking  seas 
and  protected  from  damage  by  fire  and 
explosion. 

lb)  A  hydrostatic  release  unit  used  in 
a  float-free  arrangement  must  be 
approved  under  part  160.  subpart 
160.062  of  this  chapter. 

(c)  A  mechanical,  manually  operated 
device  to  assist  in  launching  a  survival 
craft  must  be  provided  if: 

(1)  The  survival  craft  weighs  more 
than  200  pounds;  and 


(2)  The  survival  craft  requires  lifting 
to  be  launched. 

$  1 17.137    Stowage  of  life  floats  and 
buoyant  apparatus. 

(a)  In  addition  to  meeting  §  117.130. 
each  life  float  and  buoyant  apparatus 
must  be  stowed  as  required  under  this 
section. 

(b)  The  float- free  link  required  by 
§  117.130(a)(1)  must  be: 

(1)  Certified  to  meet  Part  160,  Subpart 
160.073  of  this  chapter; 

(2)  Of  proper  strength  for  the  size  of 
the  life  float  or  buoyant  apparatus  as 
indicated  on  its  identification  tag;  and 

(3)  Secured  to  the  painter  at  one  end 
and  to  the  vessel  on  the  other  end. 

(c)  The  means  used  to  attach  the  float- 
iree  link  to  the  vessel  must: 

(1)  Have  a  breaking  strength  of  at  least 
the  breaking  strength  of  the  painter; 

(2)  If  synthetic,  be  of  a  dark  color  or 
of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light;  and 

(3)  If  metal,  be  corrosion  resistant. 

(d)  If  the  life  float  or  buoyant 
apparatus  does  not  have  a  painter 
attachment  fitting,  a  means  for  attaching 
the  painter  must  be  provided  by  a  wire 
or  line  which: 

(1)  Encircles  the  body  of  the  device; 

(2)  Will  not  slip  off; 

(3)  Has  a  breaking  strength  which  is 
at  least  the  strength  of  the  painter;  and 

(4)  If  synthetic,  is  of  a  dark  color  or 
is  of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(e)  If  the  vessel  carries  more  than  one 
life  float  or  buoyant  apparatus  in  a 
group  with  each  group  secured  by  a 
single  painter: 

(1)  The  combined  weight  of  each 
group  of  life  floats  and  buoyant 
apparatus  must  not  exceed  400  pounds; 

(2)  Each  group  of  life  floats  and 
buoyant  apparatus  is  considered  a  single 
survival  craft  for  the  purposes  of 

§  117.130(c). 

(3)  Each  life  float  a:;d  buoyant 
apparatus  must  be  individually  attached 
to  the  painter  by  a  line  meeting 

§  117.175(e)(.3)(ii),  (iii).  and  (iv)  and  long 
enough  that  each  life  float  or  buoyant 
apparatus  can  float  without  contacting 
any  other  life  float  or  buoyant  appL^atus 
in  the  group;  and 

(4)  The  strength  of  the  float-free  link 
under  paragraph  (b)(2)  of  this  section 
and  the  strength  of  the  painter  under 

§  117.l75(e)(3)(ii)  must  be  determined 
by  the  combined  capacity  of  the  group 
of  life  floats  and  buoyant  apparatus. 

(f)  Life  floats  and  buoyant  apparatus 
must  not  be  stowed  in  tiers  more  than 
4  feet  high.  When  stowed  in  tiers,  the 
separate  units  must  be  kept  apart  by 
spacers. 


§117.150   Survival  craft  embarfcalion 
ananQanwnts. 

(a)  A  launching  appliance  approved 
under  part  160,  subpart  160.032  of  this 
chapter  must  be  provided  for  each 
inflatable  liferaft  and  inflatable  buoyant 
apparatus  when  either 

(1)  The  embarkation  station  for  the 
survival  craft  is  on  a  deck  more  than  15 
feet  above  the  waterUne;  or 

(2)  The  inflatable  liferaft  or  inflatable 
buoyant  apparatus  will  be  boarded  prior 
to  being  placed  in  the  water. 

(b)  An  embarkation  ladder,  approved 
under  part  160,  subpart  160.017  of  this 
chapter,  must  be  at  each  embarkation 
station  if  the  distance  from  the 
embarkation  deck  to  the  vessel's  lightest 
operating  waterline  is  more  than  10  feet. 

$117,175   Survival  craft  eqtHpnwnt 

(a)  Genera}.  Each  item  of  survival  craft 
equipment  must  be  of  good  quality,  and 
efficient  for  the  purpose  it  is  intended 
to  serve.  Unless  otherwise  stated  in  this 
section,  each  item  of  equipment  carried, 
whether  required  under  this  section  or 
not,  must  be  secured  by  lashings,  stored 
in  lockers,  compartments,  brackets,  or 
have  equivalent  mounting  or  storage 
arrangements  which  do  not: 

(1)  Reduce  survival  craft  capacity; 

(2)  Reduce  space  available  to  the 
occupants: 

(3)  Interfere  with  launching,  recovery, 
or  rescue  operations;  or 

(4)  Adversely  affect  seaworthiness  of 
the  survival  craft. 

(b)  Inflatable  liferafts.  Each  inflatable 
liferaft  must  have  one  of  the  following 
equipment  packs  as  shown  by  the 
markings  on  its  container: 

(1)  Limited  Service; 

(2)  SOLAS  B  Pack; 

(3)  SOLAS  A  Pack;  or 

(4)  Ocean  Service. 

(c)  Life  floats.  Each  life  float  must  be 
fitted  with  a  Ufeline,  pendants,  two 
paddles,  a  painter,  and  a  light. 


apparatus 
pendants, 
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(d)  Buo  rant  apparatus.  Each  buojrant 


must  bie  fitted  with  a  lifeline, 
a  painter,  and  a  light. 


(e)  Equi  pment  specifications  for  life 
floats  ana  buoyant  apparatus.  The 
equipment  required  for  lifefloats  and 
buoyant  a  sparatus  must  meet  the 
following  specincations: 

(1)  Life,  ine  and  pendants.  The  lifeline 
and  pend  mts  must  be  as  furnished  by 
the  manu  acturer  with  the  approved  life 
float  or  bi  oyant  apparatus.  Replacement 
lifelines  i  nd  pendants  must  meet  the 
requiremi  mts  in  part  160.  subpart 
160.010  qf  this  chapter. 

(2)  Paatile.  Each  paddle  must  be  of  at 
least  4  feat  in  length  and  buoyant. 

(3)  Paimer.  The  painter  must: 

(i)  Be  of  at  least  100  feet  in  length,  but 
not  less  tjian  three  times  the  distance 
between  Aie  deck  where  the  life  float  or 
buoyant  apparatus  it  serves  is  stowed 
and  the  l^tship  waterline  of  the  vessel: 

(ii)  Havie  a  breaking  strength  of  at  least 
1500  pou  [ids,  except  that  if  the  capacity 
of  the  life  float  or  buoyant  apparatus  is 
50  persoi  s  or  more,  the  breaking 
strength  must  be  at  least  3000  pounds; 

(iii)  Be  of  a  dark  color  if  synthetic,  or 
of  a  type  Certified  to  be  resistant  to 
deterioration  from  ultraviolet  light:  and 

(iv)  Be  itowed  in  sudi  a  way  that  it 
runs  out  reely  when  the  life  float  or 
buoyant  i  pparatus  floats  away  from  a 
sinking  vessel. 

(4)  Light.  The  light  must  be  a  floating 
waterligfa  I  approved  under  part  161. 
subpart  1  Bl.OlO  of  this  chapter.  The 
floating  V  raterlight  must  be  attached 
around  the  body  of  the  life  float  or 
buoyant  Apparatus  by  a  12-thread 
manila,  o  r  equivalent^lanyard  of  at  least 
18  feet  in  length. 

(f)  Oth  >r  survival  craft.  If  survival 
craft  oth<  r  than  inflatable  liferafts.  life 
floats,  in  latable  buoyant  apparatus,  and 
buoyant  i  ipparatus  are  carried  on  the 
vessel,  si  ch  as  lifeboats  or  rigid  liferafts, 
they  mu!  t  be  installed,  arranged,  and 
equippe(  as  required  under  subchapter 

Table  11 720CXC) 


Route 


Oceans,  more  than  50  miles  offshore 

Oceans,  20-50  miles  offshore  

Coastwise 
(a)  W/ovemight  accommodations  for  >  49  passengers  .. 

(b)  W/ovemight  accommodations  for  ^  49  passengers. 

(i)  Cow  water  

(ii)  Warm  waters „ j..... 

(Hi)  WHhin  one  mile  of  shore. 

(A)  Cold  water 

(B)  Warm  water^ 

Great  Lakes 

(a)  Same  as  Coastwise  (a)  &  (b) 

(b)  Within  one  mile  of  shore 

Lakes,  bays  &  sounds 

(a)  W/ovemight  accommodations  for  >  49  passengers  .. 
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H  (Passenger  Vessels)  of  this  chapter  for 
passenger  vessels  on  the  same  route. 

Subpart  E— Number  and  Type  of 
Survival  Craft 

§117.200    Survival  craft-general. 

(a)  Each  survival  craft  required  on  a 
vessel  by  this  part  must  meet  one  of  the 
following: 

(1)  For  an  inflatable  liferaft— part  160, 
suljpart  160.051  of  this  chapter,  with  the 
applicable  equipment  pack,  as 
determined  by  the  cognizant  OCMI. 
Each  inflatable  liferaft  required  on  a 
vessel  by  this  part  must  have  a  capacity 
of  6  persons  or  more.  Inflatable  liferafts 
may  be  substituted  for  inflatable 
buoyant  apparatus  or  life  floats  required 
under  this  section. 

(2)  For  a  life  float— part  160,  subpart 
160.027  of  this  chapter.  Buoyant 
apparatus  may  be  used  to  meet 
requirements  for  life  floats  if  the 
buoyant  apparatus  was  installed  on 
board  the  vessel  on  or  before  [effective 
date  of  the  final  rule],  and  if  the  buoyant 
apparatus  remains  in  good  and 
serviceable  condition. 

(3)  For  an  inflatable  buoyant 
apparatus — part  160,  subpart  160.010  of 
this  chapter.  Inflatable  buoyant 
apparatus  may  be  substituted  for  life 
floats  required  under  this  section. 

(b)  If  the  vessel  carries  a  small  boat  or 
boats,  the  capacity  of  these  boats  may  be 
counted  toward  the  buoyant  apparatus 
or  life  float  capacity  required  by  this 
subpart.  Such  boats  must  meet  the 
requirements  for  safe  loading  and 
flotation  in  33  CFR  part  183,  and  must 
meet  the  stowage,  launching,  and 
equipment  requirements  in  this  part  for 
the  survival  craft  they  replace. 

(c)  A  summary  of  survival  craft 
requirements  is  provided  in  Table 
117.200(c).  The  citations  identify  the 
sections  of  this  part  which  contain  the 
speciflc  requirements. 


Survival  craft  required 


100%  ILR—§  117202(a) 
100%  IBA—§  117.202(b) 

100%  IBA— §117.204(3) 

50%  IBA  2— §  1 1 7.204(b)(  1 ) 
1 00%  LF  «— §  1 1 7.204(b)(2) 

50%  LF  4— §  117.204(d) 
None— §  117.204(e). 

§  117.206(a). 
None-§  11 7.206(b). 

100%  IBA— §  117.207(a) 


TABLE  117.20CHC)— Cofitifnied 


Route 

Survival  crall  requred 

(b)  W/ovemighl  accommodations  for  s  49  passengers.^ 
(i)  CoW  water'  ..„ ; ,. 

50%  IBA  2-§  117.207(6X1). 
50%  LF*-§  11 7.204(b)(2). 
None— §117207(0). 

§  117.208(a). 
None-§11720e(c). 
None— §  117208(b). 

(ii)  Warm  waters 

(iii)  Within  one  mile  of  shore 

Rivers 
(a)  Cold  watef«. 

(i)50%LF«  „ 

(ii)  Within  one  mile  of  stxxe 

(b)  Warm  water 

Abbreviations  used:  tLR«lnflatat>le  liferaft;  IBA*lnflatat)le  Buoyant  /Apparatus;  LF-Life  Float. 

'  Cold  water  means  the  cognizant  OCMI  has  determined  the  prevailing  temperature  of  the  water  is  s  IS"  C  (59*  F). 

2  Certain  ferry  type  operations  may  substitute  100%  LF  for  IBA— §§  1 17204(c),  117206(a),  and  117207(c). 

3  Wann  water  means  tf>e  cognizant  OCMI  has  determined  the  prevailing  temperature  of  the  water  is  >  1 5°  C  (59*  F). 

*  Any  buoyant  apparatus  in  use  on  an  existing  vessel  on  [effective  date  of  the  final  mle]  may  be  used  to  meet  the  requirements  for  LF  as  long 
as  the  buoyant  apparatus  is  in  good  and  serviceable  condition— §  1 17.15(c). 
s  Shallow  water  exception — §  1 1 7.207(e). 
6  Shallow  water  exceptiof) — §  1 1 7208(d). 


§  1 1 7.202    SurvhnI  craft— vessels 
operating  on  oceans  routes. 

(a)  Each  vessel  certiflcated  to  operate 
on  an  oceans  route  more  than  50 
nautical  miles  offshore  must  be 
provided  with  inflatable  liferafts  of  an 
aggregate  capacity  which  will 
accommodate  at  least  the  total  number 
of  persons  permitted  on  board. 

lb)  Each  vessel  certificated  to  operate 
on  an  oceans  route  not  more  than  50 
nautical  miles  offshore  must  be 
provided  with  inflatable  buoyant 
apparatus  of  an  aggregate  capacity 
which  will  accommodate  at  least  the 
total  number  of  persons  permitted  on 
board. 

§117.204   Survival  craft— vessels 
operating  on  coastwise  routes. 

(a)  Each  vessel  with  overnight 
accommodations  for  more  than  49 
passengers  certificated  to  operate  on  a 
coastwise  route  must  be  provided  with 
inflatable  buoyant  apparatus  of  an 
aggregate  capacity  which  will 
accommodate  at  least  the  total  number 
of  persons  permitted  on  board. 

(b)  Each  vessel  with  overnight 
accommodations  for  not  more  than  49 
passengers  certiflcated  to  operate  on  a 
coastwise  route,  must: 

(1)  Except  as  allowed  by  paragraphs 
(c)  and  (d)  of  this  section,  if  operated  in 
an  area  and  time  of  year  where  the 
•prevailing  water  temperature,  as 
determined  by  the  cognizant  (3CMI,  is 
15*C  {59*F)  or  less,  be  provided  with 
inflatable  buoyant  apparatus  of  an 
aggregate  capacity  which  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board; 
or 

(2)  Except  as  allowed  by  paragraph  (e) 
of  this  secticMi.  if  operated  in  an  area 
and  time  of  year  where  the  prevailing 
water  temperature,  as  determined  by  the 
cognizant  OCMI.  is  above  15*C  (59*F), 


be  provided  with  liiiB  floats  of  an 
aggregate  capacity  which  will 
accommodate  at  least  the  total  number 
of  persons  permitted  on  board. 

(c)  Each  vessel  operating  between  two 
points,  with  a  set  schedule  on  a  specific 
route  which  does  not  take  it  more  than 
20  nautical  miles  from  a  harbor  of  safe 
refuge,  and  which  maintains  a  15 
minute  radio  communications  schedule 
with  an  operations  base,  may  be 
provided  with  life  floats  of  an  aggregate 
capacity  which  will  accommodate  at 
least  the  total  number  of  persons 
permitted  on  board. 

(d)  Each  vessel  certificated  to  operate 
on  a  coastwise  route  within  one  mile  of 
land  in  an  area  and  time  of  year  where 
the  prevailing  water  temperature,  as 
determined  by  the  cognizant  (XIMI,  is 
15''C  (59°F)  or  less  may  be  provided 
with  life  floats  of  an  aggregate  capacity 
which  will  accommodate  at  least  50%  of 
the  total  number  of  persons  permitted 
on  board. 

(e)  Each  vessel  certificated  to  operate 
on  a  coastwise  route  within  one  mile  of 
land  in  an  area  and  time  of  year  where 
the  prevailing  water  temperature,  as 
determined  by  the  cognizant  OCKfl.  is 
above  15*C  (59"F)  is  not  required  to 
carry  survival  craft 

§117206   Survival  craft— vessels 
operating  on  Great  Lakes  routes. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  each  vessel  certificated 
to  operate  on  a  Great  Lakes  route  must 
be  provided  %vith  the  survival  craft 
required  by  §§  117.204  (a),  (b).  or  (c),  as 
applicable. 

(b)  Each  vessel  certificated  to  operate 
on  a  Great  Lakes  route  writfain  one  mile 
of  land  is  not  required  to  carry  survival 
craft. 


§  1 1 7.207    Survival  craft    vessels 
operating  on  lakas,  bays,  and  sounds 
routes. 

(a)  Each  vessel  with  overnight 
accommodations  for  more  than  49 
passengers  certificated  to  operate  on  a 
lakes,  bays,  and  sounds  route  must  be. 
provided  with  inflatable  buoyant 
apparatus  of  an  aggregate  capacity 
which  will  accommodate  at  least  the 
total  number  of  persons  permitted  on 
board. 

(b)  Except  as  allowed  by  paragraphs 
(c),  (d),  and  (e)  of  this  section,  each 
vessel  with  overnight  accommodations 
for  not  more  than  49  passengers 
certificated  to  operate  on  a  lakes,  bays, 
and  sounds  route  must: 

(1)  If  operated  in  an  area  and  time  of 
year  where  the  prevailing  water 
temperature,  as  determined  by  the 
cognizant  OCMI,  is  IS'C  (59°F)  or  less, 
be  provided  with  inflatable  buoyant 
apparatus  of  an  aggregate  capacity 
which  will  accommodate  at  least  50%  of 
the  total  number  of  persons  permitted 
on  board;  or 

(2)  If  operated  in  an  area  and  time  of 
year  where  the  prevailing  water 
temperature,  as  determined  by  the 
cognizant  OCMI,  is  above  IS'C  (59T), 
be  provided  with  life  floats  of  an 
aggregate  capacity  which  will 
accommodate  at  least  50%  of  the  total 
number  ofpersons  permitted  on  board. 

(c)  Each  vessel  operating  between  two 
points,  with  a  set  schedule  on  a  specific 
route  which  does  not  take  it  more  than 
20  nautical  miles  from  a  harbor  of  safe 
refuge,  and  which  maintain  a  15  minute 
radio  communications  schedule  with  an 
operations  base,  may  be  provided  with 
life  floats  of  an  aggregate  capacity  which 
will  accommodate  at  least  the  total 
number  of  persons  permitted  on  board. 

(d)  Each  vessel  certificated  to  operate 
on  a  lakes,  bays  and  sounds  route 
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local  on 


within  one  mile  of  land  is  not  required       On  a 
to  carry  survival  craft.  length, 

(e)  For  a  vessel  certificated  to  operate      accepta 
on  a  lakes,  bays  and  sounds  route  in 
shallow  water  where  the  vessel  cannot 
sink  deep  enough  to  submerge  the 
topmost  passenger  deck  or  where 
survivors  can  wade  ashore,  the 
cognizant  OCMI  may  waive  a  Sec. 

requirement  for  survival  craft,  if  the  118.115 

OCMI  determines  that  it  is  safe  to  do  so,     n 8.1 20 
taking  into  consideration  the  vessel's  requ|red 

scope  of  operation,  hazards  of  the  route, 
and  availability  of  assistance. 

$117,208    Survival  craft — vessels 
operating  on  rivers  routes. 

(a)  Except  as  allowed  by  paragraphs 
(c)  and  (d)  of  this  section,  each  vessel 
certificated  to  operate  on  a  rivers  route 
in  an  area  and  time  of  year  where  the 
prevailing  water  temperature,  as 
determined  by  the  cognizant  OCMI,  is  svsf*ns. 
15°C  (59°F)  or  less  must  be  provided           118.420 
with  life  floats  of  an  aggregate  capacity 
which  will  accommodate  at  least  50%  of    1 18  425 
the  total  number  of  persons  permitted  sysf^s. 
on  board. 

(b)  Each  vessel  certificated  to  operate 
on  a  rivers  route  in  an  area  and  time  of 
year  where  the  prevailing  water 
temperature,  as  determined  by  the 
cognizant  OCMI,  is  above  IS-C  {59°F)  is 
not  required  to  carry  survival  craft. 

(c)  Each  vessel  certificated  to  operate 
on  a  rivers  route  within  one  mile  of  land 
is  not  required  to  carry  survival  craft. 

(d)  For  a  vessel  certificated  to  operate 
on  a  rivers  route  in  shallow  water  where 
the  vessel  cannot  sink  deep  enough  to 
submerge  the  topmost  passenger  deck  or 
where  survivors  can  wade  ashore,  the 
cognizant  OCMI  may  waive  a 
requirement  for  life  floats,  if  the  OCMI 
determines  that  it  is  safe  to  do  so,  taking 
into  consideration  the  vessel's  scope  of 
operation,  hazards  of  the  route,  and 
availability  of  assistance. 

§117.210    Rescue  boats. 

(a)  Each  vessel  must  carry  at  least  one 
rescue  boat  unless  the  cognizant  OCMI 
determines  that: 

(1)  The  vessel  is  sufficiently 
maneuverable,  arranged,  and  equipped 
to  allow  the  crew  to  recover  a  helpless 
person  from  the  water; 

(2)  Recovery  of  a  helpless  person  can 
be  obser^'ed  from  the  operating  station; 
and 

(3)  The  vessel  does  not  regularly 
engage  in  operations  that  restrict  its 
maneuverability. 

(b)  On  a  vessel  of  more  than  65  feet 
in  length,  a  required  rescue  boat  and  its 
installation  must  meet  the  requirements 
in  subchapter  H  (Passenger  Vessels)  of       installec 
this  chapter  for  a  rescue  boat  on  a  date  q 
passenger  vessel  having  the  same  route,      comply 
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Applicability  to  existing  vessels. 


as  otherwise  required  by 
s(b),  (c),  and  (d>ofthis 
in  existing  vessel  must  comply 
fire  protection  equipment 
applicable  to  the  vessel  on 
before  effective  date  of  the 
or,  as  an  alternative,  the 
comply  with  the  regulations 


>/  iay 

M 

nr  ay 


pirt. 


existing  vessel  with  a  hull,  or 
ery  space  boundary  bulkhead 
composed  of  wood  or  fiber 

plastic,  or  sheathed  on  the 
n  fiber  reinforced  plastic,  must 
vith  the  requirements  of 
on  or  before  [date  3  years  after 
date  of  the  final  rule]. 

installations  of  fire  protection 
on  an  existing  vessel,  which 
lefed  to  the  satisfaction  of  the 
OCMI  on  or  after  [effective 
f  the  final  rule],  must  comply 
regulations  of  this  part. 

of  existing  equipment 
on  the  vessel  prior  to  [effective 

e  final  rule]  need  not 
vith  the  regulations  in  this  part. 


§  118.120    Equipment  Installed  but  not 
required. 

Fire  extinguishing  and  detecting 
equipment  installed  on  a  vessel  in 
excess  of  the  requirements  of  §§  118.400 
and  118.500  must  be  designed, 
constructed,  installed  and  maintained  in 
a  manner  acceptable  to  the 
Commandant. 

Subpart  B— Reserved 

Subpart  C— Fire  Main  System 

§118.300    Fire  pumps. 

(a)  A  self  priming,  power  driven  fire 
pump  must  be  installed  on  each  vessel. 

(b)  On  a  vessel  with  overnight 
accommodations  for  not  more  than  49 
passengers,  the  fire  pump  must  be 
capable  of  dehvering  a  single  hose 
stream  from  the  highest  hydrant, 
through  the  hose  and  nozzle  required  by 
§  118.320,  at  a  pilot  tube  pressure  of  50 
psi. 

(c)  On  a  vessel  with  overnight 
accommodations  for  more  than  49  ' 
passengers  the  fire  pump  must  meet  the 
fire  pump  requirements  in  §  76.10-5  of 
this  chapter. 

(d)  A  fire  pump  may  be  driven  by  a 
propulsion  engine.  A  fire  pump  must  be 
permanently  connected  to  the  fire  main 
and  may  be  connected  to  the  bilge 
system  to  meet  the  requirements  of 

§  1 1 9.520  of  this  subchapter. 

(e)  A  fire  pump  must  be  capable  of 
both  remote  operation  from  the 
operating  station  and  local,  manual 
operation  at  the  pump. 

§118.310    Fire  main  and  hydrants. 

(a)  A  vessel  must  have  a  sufficient 
number  of  fire  hydrants  to  reach  any 
part  of  the  vessel  using  a  single  length 
of  fire  hose. 

(b)  Piping,  valves,  and  fittings  in  a  fire 
main  system  must  comply  with  part 

1 19,  subpart  G  of  this  subchapter. 

§  1 1 8.320    Fire  hoses  and  nozzles. 

la)  A  fire  hose  with  a  nozzle  must  be 
attached  to  each  fire  hydrant  at  all 
times.  For  fire  stations  located  on  open 
decks  or  cargo  decks,  where  no 
protection  is  provided,  hoses  may  be 
temporarily  removed  during  heav^ 
weather  or  cargo  handling  operations, 
respectively.  Hoses  so  removed  must  be 
stored  in  nearby  accessible  locations. 

(b)  Each  hose  must: 

(1)  Be  lined  commercial  fire  hose  that 
conforms  to  UL  19  or  hose  that  is  listed 
and  labeled  by  an  independent 
laboratory  recognized  by  the 
Commandant  as  being  equivalent  in 
performance; 

(2)  Be  50  feet  in  length  and  1.5  incht-s 
in  diameter;  and 
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(3)  Have  fittings  of  brass  or  other 
suitable  corrosioa-resistant  material 
which  comply  with  NFPA  1963. 

(c)  Each  nozzle  must  be  of  a  type 
approved  under  subpart  162.027  of  this 
chapter. 

Subpart  D— Fixed  Fire  Extinguishing 
and  Detecting  Systems 

§118.400    Where  required. 

(a)  The  following  spaces  must  be 
equipped  with  a  Halon  or  carbon 
dioxide  fixed  gas  fire  extinguishing 
system,  in  compliance  with  §  118.410. 
except  as  otherwise  allowed  by 
paragraph  (b)  of  this  section: 

(1)  A  space  containing  propulsion 
machinery; 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  50  hp; 

(3)  A  space  containing  an  oil  fired 
boiler; 

(4)  A  space  containing  combustible 
cargo  or  ship's  stores  inaccessible 
during  the  voyage  (a  carbon  dioxide 
system  must  be  installed  in  such  a 
space,  and  Halon  systems  are  not 
allowed); 

(5)  A  paint  locker;  and 

(6)  A  storeroom  containing  flammable 
liquids  (including  liquors  of  80  proof  or 
hi^er). 

(b)  Alternative  system  types  and 
exceptions  to  the  requirements  of 
paragraph  (a)  of  this  section  are: 

(1)  A  fixed  gas  fire  extinguishing 
system,  which  is  capable  of  automatic 
discharge  upon  heat  detection,  may  only 
be  installed  in  a  normally  unoccupied 
space  with  a  gross  volume  of  not  more 
than  6000  cubic  feet; 

(2)  A  pre-engineered  fixed  gas  fire 
extinguishing  system  must  be  in 
compliance  with  §  118.420  and  may 
only  be  installed  in  a  normally 
unoccupied  machinery  space,  a  paint 
locker,  or  a  storeroom  containing 
flammable  liquids  (including  liquors  of 
80  proof  or  higher),  with  a  gross  volume 
of  not  more  than  2000  cubic  feet; 

(3)  A  B-II  portable  fire  extinguisher 
installed  outside  the  space  may  be 
substituted  for  a  fixed  gas  fire 
extinguishing  system  in  a  storeroom 
containing  flammable  liquids  (including 
liquors  of  80  proof  or  higher)  or  a  paint 
locker,  with  a  volume  of  not  more  that 
200  cubic  feet;  and 

(4)  A  space  which  is  so  open  to  the 
atmosphere  that  a  fixed  gas  fire 
extinguishing  system  would  be 
ineffective,  as  determined  by  the 
cognizant  OCMI,  is  not  required  to  have 
a  fixed  gas  fire  extinguishing  system. 

(c)  The  following  spaces  must  be 
equipped  with  a  fire  detecting  system  of 
an  approved  type  which  is  installed  in 
accordance  with  part  76,  subpart  76.27 


of  this  chapter,  except  when  a  fixed  gas 
fire  extinguishing  system  which  is 
capable  of  automatic  discharge  upon 
heat  detection  is  installed  or  when  the 
space  is  manned: 

(1)  A  space  containing  propulsion 
machinery; 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  50  hp; 
and 

(3)  A  space  containing  an  oil  fired 
boiler. 

(d)  All  grills,  broilers,  and  deep  Eat 
fryers  must  be  fitted  with  a  grease 
extraction  hood  which  complies  with 
§118.425. 

(e)  Each  accommodation  space, 
control  space,  and  service  space  must  be 
fitted  wiUi  the  following  systems: 

(1)  A  smoke  actuated  lire  detecting 
system  of  a  type  approved  by  the 
Commandant  which  is  installed  in 
accordance  with  part  76,  subpart  76.27 
of  this  chapter;  and 

(2)  A  manual  alarm  system  which 
meets  the  requirements  in  part  76, 
subpart  76.35  of  this  chapter. 

(fj  An  enclosed  vehicle  space  must  be 
fitted  with  an  automatic  sprinkler 
system  which  meets  the  requirements  of 
part  76,  subpart  76.25  of  this  chapter; 
and 

(1)  A  smoke  actuated  fire  detecting 
system  of  a  type  approved  by  the 
Commandant  which  is  installed  in 
accordance  with  part  76,  subpart  76.27 
of  this  chapter;  or 

(2)  A  smoke  detecting  system  of  a  type 
approved  by  the  Commandant  which  is 
installed  in  accordance  with  part  76, 
subpart  76.33  of  this  chapter. 

(g)  A  partially  enclosed  vehicle  space 
must  be  fitted  with  a  manual  sprinkler 
system  which  meets  the  requirements  of 
part  76,  subpart  76.23  of  this  chapter. 

§118.410    Fixed  ges  fire  extinguishing 
systems. 

(a)  General. 

(1)  A  fixed  gas  fire  extinguishing 
system  aboard  a  vessel  must  be 
approved  by  the  Commandant,  and  be 
custom  engineered  to  meet  the 
requirements  of  this  section  unless  the 
system  meets  the  requirements  of 
§118.420. 

(2)  System  components  must  be  listed 
and  labeled  by  an  independent 
laboratory.  A  component  from  a 
different  system,  even  if  from  the  same 
manufacturer,  must  not  be  used  unless 
included  in  the  approval  of  the  installed 
system. 

(3)  System  design  and  installation 
must  be  in  accordance  with  the  Marine 
Etesign.  Installation,  Operation,  and 
Maintenance  Manual  approved  for  the 
system  by  the  Commandant. 

(4)  A  fixed  gas  fire  extinguishing 
system  may  protect  more  than  one 


space.  The  quantity  of  extinguishing 
agent  must  be  at  least  suffideat  for  the 
space  requiring  the  greatest  quantity  as 
determined  by  the  requirements  of 
paragraphs  (f)(4)  or  (g)(2)  of  this  section, 
(b)  Controls. 

(1)  Controls  and  valves  for  operation 
of  a  fixed  gas  fire  extinguishing  system 
must  be: 

(i)  Located  outside  the  space 
protected  by  the  system;  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  fire  in  the 
space  protected  by  the  system. 

(2)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  release  of  an 
extinguishing  agent  into  a  space  must 
require  two  distinct  operations. 

(3)  A  system  must  have  local  manual 
controls  at  the  storage  cylinders  capable 
of  releasing  the  extinguishing  agent.  In 
addition,  a  normally  manned  space 
must  have  remote  controls  for  releasing 
the  extinguishing  agent  immediately 
outside  the  primary  exit  from  the  space. 

(4)  Remote  controls  must  be  located  in 
a  breakglass  enclosure  to  preclude 
accidental  discharge. 

(5)  Valves  and  controls  must  be  of  a 
type  approved  by  the  Commandant  and 
protected  from  damage  or  accidental 
activation.  A  pull  cable  used  to  activate 
the  system  controls  must  be  enclosed  in 
conduit. 

(6)  A  system  protecting  more  than  one 
space  must  have  a  manifold  with  a 
normally  closed  stop  valve  for  each 
space  protected. 

(7)  A  gas  actuated  valve  or  device 
must  be  capable  of  manual  override  at 
the  valve  or  device. 

(8)  A  system,  which  has  more  than 
one  storage  cylinder  for  the 
extinguishing  agent  and  which  relies  on 
pilot  cylinders  to  activate  the  primary 
storage  cylinders,  must  have  at  least  two 
pilot  cylinders.  Local  manual  controls 
in  compliance  with  paragraph  (b)(3)  of 
this  section  must  be  provided  to  operate 
the  pilot  cylinders  but  are  not  required 
for  the  primary  storage  cylinders. 

(9)  A  system  protecting  a  manned 
space  must  be  fitted  with  a  time  delay 
and  alarm  of  a  type  approved  by  the 
Commandant,  arranged  to  require  the 
alarm  to  sound  for  at  least  20  seconds 
or  the  time  necessary  to  escape  from  the 
space,  whichever  is  greater,  before  the 
agent  is  released  into  the  sf>ace.  Alarms 
must  be  conspicuously  and  centrally 
located.  The  alarm  must  be  powered  by 
the  extinguishing  agent. 

(10)  A  device  must  be  provided  to 
automatically  shut  down  power 
ventilation  serving  the  protected  space 
and  engines  which  draw  intake  air  from 
the  protected  spwce  prior  to  release  of 
the  extinguishing  agent  into  the  space. 
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(n)  Controls  and  storage  cylinders 
must  not  be  in  a  locked  space  unless  the 
key  is  in  a  breakglass  type  box 
conspicuously  located  adjacent  to  the 
space. 

(c)  Storage  space. 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  a  storage  cylinder 
for  a  fixed  gas  extinguishing  system 
must  be: 

(i)  Located  outside  the  space 
protected  by  the  system;  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  a  fire  in 
the  space  protected  by  the  system. 

(2)  A  normally  unoccupied  space  of 
less  than  6000  cubic  feet  may  have  the 
storage  cylinders  located  within  the 
space  protected.  When  the  storage 
cylinders  are  located  in  the  space: 

(i)  The  system  must  be  capable  of 
automatic  operation  by  a  heat  actuator 
within  the  space;  and 

(ii)  Have  manual  controls  in 
compliance  with  paragraph  (b)  of  this 
section  except  for  paragraphs  (b)(2)  and 
(b)(3). 

(3)  A  space  containing  a  storage 
cylinder  must  be  maintained  at  a 
temperature  within  the  range  from 

•   -20''F(-30''C)tol30''F(55°C)orat 
another  temperature  as  listed  by  the 
independent  laboratory  and  stated  in 
the  manufacturer's  approved  manual. 

(4)  A  storage  cylinder  must  be 
securely  fastened,  supported,  and 
protected  against  damage. 

(5)  A  storage  cylinder  must  be 
accessible  and  capable  of  easy  removal 
for  recharging  and  inspection. 
Provisions  must  be  available  for 
weighing  each  storage  cylinder  in  place. 

(6)  Where  subject  to  moisture,  a 
storage  cylinder  must  be  installed  to 
provide  a  space  of  at  least  2  inches 
between  the  deck  and  the  bottom  of  the 
storage  cylinder. 

(7)  A  Halon  1301  storage  cylinder 
must  be  stowed  in  an  upright  position 
unless  otherwise  listed  by  the 
independent  laboratory.  A  carbon 
dioxide  cylinder  may  be  inclined  not 
more  than  30"  from  the  vertical,  unless 
fitted  with  flexible  or  bent  siphon  tubes, 
in  which  case  they  may  be  inclined  not 
more  than  80°  from  the  vertical. 

(8)  Where  a  check  valve  is  not  fitted 
on  an  independent  storage  cylinder 
discharge  outlet,  a  plug  or  cap  must  be 
provided  for  closing  the  outlet  resulting 
from  storage  cylinder  removal. 

(9)  Each  storage  cylinder  must  meet 
the  requirements  of  §  147.60  of  this 
chapter. 

(10)  A  storage  cylinder  space  must 
have  doors  which  open  outwards  or  be 
fitted  with  kickout  panels  installed  in 
each  door. 

(d)  Piping. 


(1)  i  i  pipe,  valve,  or  fitting  of  ferrous 
mater  al  must  be  protected  inside  and 
outside  against  corrosion  unless 
otherwise  approved  by  the 

Comrr  andant.  Aluminum  or  other  low 
meltir  g  material  must  not  be  used  for  a 
comp)  nent  of  a  fixed  gas  fire 
exting  iishing  system  except  as 
specif  cally  approved  by  the 
Comm  andant. 

(2)  J  L  distribution  line  must  extend  at 
least  2  inches  beyond  the  last  orifice 
and  ba  closed  with  a  cap  or  plug. 

(3)  piping,  valves,  and  fittings  must  be 
secure  y  supported,  and  where 

necess  uy,  protected  against  damage. 

(4)  I  Tains  and  dirt  traps  must  be  fitted 
whereinecessary  to  prevent  the 
accumlilation  of  dirt  or  moisture  and 
locate*  in  accessible  locations. 

(5)  F  iping  must  be  used  for  no  other 
purpoi  e  except  that  it  may  be 
incorp  3rated  with  the  fire  detecting 
systen . 

(6)  F  iping  passing  through 
accom  nodation  spaces  must  not  be 
fitted  1  /ith  drains  or  other  openings 
within  such  spaces. 

(7)  1  he  distribution  piping  of  a  carbon 
dioxid  i  fixed  gas  extinguishing  system 
must  h  3  tested  as  required  by  this 
paragri  iph,  upon  completion  of  the 
piping  installation,  using  only  carbon 
dioxid  },  compressed  air.  or  nitrogen  gas. 

(i)  P  ping  between  a  storage  cylinder 
and  a  <  top  valve  in  the  manifold  must 
be  sub  Bcted  to  a  pressure  of  1,000  psi, 
except  as  permitted  in  paragraph 
(d)(7)(i  i)  of  this  section.  Without 
additic  nal  gas  being  introduced  to  the 
systen: ,  the  pressure  drop  must  not 
exceed  300  psi  after  two  minutes. 

(ii)  /  distribution  line  to  a  space 
protect  ed  by  the  system  must  be 
subjecl  ed  to  a  test  pressure  of  600  psi. 
For  th«  purpose  of  this  test,  the 
distrib  ition  piping  must  be  capped 
within  the  space  protected  at  the  first 
joint  b<  tween  the  nozzles  and  the 
storage  cylinders. 

(iii)  A  small  independent  system 
protect  ng  a  space  such  as  a  paint  locker 
may  be  tested  by  blowing  out  the  piping 
with  ai :  at  a  pressure  of  not  less  than 
100  ps. 

(8)  The  distribution  piping  of  a  Halon 
1301  fijced  gas  extinguishing  system 
must  b^  tested,  as  required  by  this 
paragratoh,  upon  completion  of  the 
piping  nstallation,  using^nly  carbon 
dioxid( ,  compressed  air,  or  nitrogen. 

(i)  W  len  pressurizing  the  piping, 
pressuBB  must  be  increased  in  small 
increments.  Each  joint  must  be 
subjected  to  a  soap  bubble  leak  test,  and 
all  joinjs  must  be  leak  free. 

(ii)  Pjping  between  the  storage 
cylindars  and  the  manifold  stop  valve 
must  b«  subjected  to  a  leak  test 


conducted  at  the  maximum  allowable 
working  pressure  at  ISCF  (SS^C). 
Without  additional  gas  being  added  to 
the  system,  there  must  be  no  loss  of 
pressure  over  a  two  minute  period  after 
thermal  equilibrium  is  reached. 

(iii)  Distribution  piping  between  the 
manifold  stop  valve  and  the  first  nozzle 
in  the  system  must  be  capped  and 
pneumatically  tested  for  a  period  of  10 
minutes  at  150  psig.  At  the  end  of  10 
minutes,  the  pressure  drop  must  not 
exceed  10%  of  the  test  pressure. 

(e)  Pressure  relief.  When  required  by 
the  cognizant  OCMl.  spaces  which  are 
protected  by  a  fixed  gas  fire 
extinguishing  system  and  which  are 
relatively  air  tight,  such  as  refrigeration 
spaces,  paint  lockers,  etc.,  must  be 
provided  with  suitable  means  for 
relieving  excessive  pressure  within  the 
space  when  the  agent  is  released. 

(0  Specific  requirements  for  carbon 
dioxide  systems.  A  custom  engineered 
fixed  gas  fire  extinguishing  system, 
which  uses  carbon  dioxide  as  the 
extinguishing  agent,  must  meet  the 
requirements  of  this  paragraph. 

(1)  Piping,  valves,  and  fittings  must 
have  a  bursting  pressure  of  not  less  than 
6,000  psi.  Piping,  in  nominal  sizes  of 
not  more  than  V*  inch,  must  be  at  least 
Schedule  40  (standard  weight),  and  in 
nominal  sizes  of  over  V*  inch,  must  be 
at  least  Schedule  80  (extra  heavy). 

(2)  A  pressure  relief  valve  or 
equivalent  set  to  relieve  at  between 
2,400  and  2,800  psi  must  be  installed  in 
the  distribution  manifold  to  protect  the 
piping  from  overpressurization. 

(3)  Nozzles  must  be  approved  by  the 
Commandant. 

(4)  When  installed  in  a  machinery 
space,  paint  locker,  a  space  containing 
flammable  liquid  stores,  or  a  space  with 
a  fuel  tank,  a  fixed  carbon  dioxide 
system  must  meet  the  following 
requirements. 

(i)  The  quantity  of  carbon  dioxide  (in 
pounds)  that  the  system  must  be  capable 
of  providing  to  a  space  must  not  be  l^ss 
than  the  gross  volume  of  the  space 
divided  by  the  appropriate  factor  given 
in  Table  118.4l0(f)(4)(i).  If  fuel  can 
drain  from  a  space  being  protected  to  an 
adjacent  space  or  if  the  spaces  are  not 
entirely  separate,  the  volume  of  both 
spaces  must  be  used  to  determine  the 
quantity  of  carbon  dioxide  required.  The 
carbon  dioxide  must  be  arranged  to 
discharge  into  both  such  spaces 
simultaneously. 


Table  11 8.41 0(f)(4)(i) 


Factor 

Gross  volume  of 
space  in  cubic  feet 

Over 

Not  over 

Ift 

500 

16  .. 
18 

500 

1.600 

4,500 

50,000 

1,600 
4.500 

20  .. 
2? 

50.000 

(ii)  The  minimum  size  of  a  branch 
line  to  a  space  must  be  as  noted  in  Table 
118.410(fl{4)(ii). 


Table  Il8.4l0(f)(4)(ii] 

Maximum 
quantity  of 
cartx>n  di- 
oxide 
(pounds) 

Mini- 
mum 
nominal 
pipe  size 
(inches) 

Maximum 
quantity 
of  cartxjn 
dioxide 
required 
(pounds) 

Mini- 
mum 
nominal 
pipe  size 
(inches) 

100 

50 

2.500 

4,450 

7.100 

10.450 

15,000 

2.5 

225  

300  

600  

1.000  

2,450  

.75 
1 

1.25 
1.5 
2 

3 

3.5 
4 
4.5 

(iii)  Distribution  piping  within  a 
space  must  be  proportioned  from  the 
distribution  line  to  give  proper  supply 
to  the  outlets  without  throttling. 

(iv)  The  number,  type,  and  location  of 
discharge  outlets  must  provide  uniform 
distribution  of  carbon  dioxide 
throughout  a  space. 

(v)  The  area  of  each  discharge  outlet 
must  not  exceed  85  percent  nor  be  less 
than  35  percent  of  the  nominal  cylinder 
outlet  area  or  the  area  of  the  supply 
pipe,  whichever  is  smaller.  The  nominal 
cylinder  outlet  area  (in  square  inches)  is 
determined  by  multiplying  the  factor 
0.0022  by  the  total  capacity  (in  pounds) 
of  all  caihon  dioxide  cylinders  in  the 
system,  except  in  no  case  must  the 
outlet  area  be  of  less  than  0.110  square 
inch. 

(vi)  The  discharge  of  at  least  85 
percent  of  the  required  amount  of 
carbon  dioxide  must  be  completed 
within  two  minutes. 

(5)  When  installed  in  an  enclosed 
ventilation  system  for  rotating  electrical 
propulsion  equipment  a  fixed  carbon 
dioxide  system  must  meet  the  following 
requirements. 


(i)  The  quantity  of  carbon  dioxide  (in 
pounds)  must  be  sufficient  for  initial 
and  delayed  discharges  as  required  by 
this  paragraph.  The  initial  discharge 
must  be  equal  to  the  gross  volume  of  the 
system  divided  by  10  for  ventilation 
systems  having  a  volume  of  less  than 
2,000  cubic  feet,  or  divided  by  12  for 
ventilation  systems  having  a  volume  of 
at  least  2,000  cubic  feet.  In  addition, 
there  must  be  sufficient  carbon  dioxide 
available  to  permit  delayed  discharges 
to  maintain  at  least  a  25  percent 
concentration  until  the  equipment  can 
be  stopped.  If  the  initial  discharge 
achieves  this  concentration  until  the 
equipment  is  stopped,  a  delayed 
discharge  is  not  required. 

(ii)  The  piping  sizes  for  the  initial 
discharge  must  be  in  accordance  with 
Table  118:410(f)(4)(ii)  and  the  dischai^e 
of  the  required  amount  must  be 
completed  within  two  minutes. 

(iii)  Piping  for  the  delayed  discharge 
must  not  be  less  than  Vz-inch  nominal 
pipe  size,  may  be  incorporated  with  the 
initial  discharge  piping,  and  need  not 
meet  specific  requirement  for  discharge 
rate. 

(6)  When  installed  in  a  cargo  space  a 
fixed  carbon  dioxide  system  must  meet 
the  following  requirements. 

(i)  The  number  of  pounds  of  carbon 
dioxide  required  for  each  space  in  cubic 
feet  must  be  equal  to  the  gross  volume 
of  the  space  in  cubic  feet  divided  by  30; 

(ii)  System  piping  must  be  of  at  least 
V«-inch. 

(iii)  No  specific  discharge  rate  is 
required. 

(g)  Specific  requirements  for  Halon 
1301  systems. 

(1)  A  custom  engineered  fixed  gas  fire 
extinguishing  system  which  uses  Halon 
1301  must  comply  with  the  applicable 
sections  of  UL  1058  and  the 
requirements  of  this  paragraph  (g). 

(2)  The  Halon  1301  quantity  and 
discharge  requirements  of  UL  1058 
apply,  with  the  exception  that  the  Halon 
1301  design  concentration  must  be  6 
percent  at  the  lowest  ambient 
temperature  expected  in  the  space.  If  the 
lowest  temperature  is  not  known,  a 
temperature  of  0  *F  must  be  assumed. 

(3)  Each  storage  cylinder  in  a  system 
must  have  the  same  pressure  and 
volume. 


(4)  Computer  programs  used  in 
designing  systems  must  be  approved  by 
an  independent  laboratory  recognized 
by  the  Commandant. 

S 118-420    Pre-engineered  fixed  gas  fire 
extinguishing  systems. 

(a)  A  pre-engineered  fixed  gas  fire 
extinguishing  system  must: 

(1)  Be  approved  by  the  Commandant; 

(2)  Be  capable  of  manual  actuation 
from  outside  the  space  in  addition  to 
automatic  actuation  by  a  heat  detector; 
and 

(3)  Automatically  shut  down  all 
power  ventilation  systems  and  all 
engines  that  draw  intake  air  from  within 
the  protected  space. 

(b)  A  vessel  on  which  a  pre- 
engineered  fixed  gas  system  is  installed 
must  have  the  following  equipment  at 
the  operating  station: 

(1)  A  light  to  indicate  discharge; 

(ii)  An  audible  alarm  which  sounds 
upon  discharge;  and 

(iii)  A  means  to  reset  devices  used  to 
automatically  shut  down  ventilation 
systems  and  engines  as  required  by 
paragraph  (a)(3)  of  this  section. 

(c)  Only  one  pre-engineered  fixed  gas 
system  is  allowed  to  be  installed  in  each 
space  protected  by  such  a  system. 

§  1 1 8.425    Galley  hood  fire  extinguishing 
systems. 

(a)  A  grease  extraction  hood  required 
by  §  118.400  must  meet  UL  710. 

(b)  A  grease  extraction  hood  must  be 
equipped  with  a  dry  or  wet  chemical 
fire  extinguishing  system  meeting  the 
applicable  sections  of  NFPA  17  or  17A. 
and  must  be  listed  by  an  independent 
laboratory  recognized  by  the 
Commandant. 

Subpart  E— Portable  Fire 
Extinguishers 

§  1 18.500    Required  numtwr,  type,  and 
location. 

(a)  Each  portable  fire  extinguisher  on 
a  vessel  must  be  of  a  type  approved  by 
the  Commandant.  The  minimum 
number  of  portable  fire  extinguishers 
required  on  a  vessel  must  be  acceptable 
to  the  cognizant  OCMI.  but  must  be  not 
less  than  the  minimum  number  required 
by  Table  118.500(a)  and  other 
provisions  of  this  section. 


Table.- 

-118.500(a) 

Space  protected 

Minimum 
number  re- 
quired 

CG  class 

Medium 

Medium 
size 

Ooeration  station 

1 

B-I.C-I 

Halon 

C02 

Dry  Chemical 

2.5  fc. 

4t). 
21). 

JMI 
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Ti  BLE.— 118.500(a)— Continued 


Space  protected 


Machinery  Space 


Open  vehfciedeck 


Accomrrxxlation  space 


Galley.  Pantry.  Concession  Stand  _.. 


(b)  A  vehicle  deck  without  a  &xed 
sprinkler  system  and  exposed  to 
weather  must  have  one  B-II  portable  fire 
extinguisher  for  every  five  vehicles, 
located  near  an  entrance  to  the  space. 

(c)  The  cognizant  OCMl  may  permit 
the  use  of  a  larger  portable  fire 
extinguisher,  or  a  semi  portable  fire 
extinguisher,  in  lieu  of  those  required 
by  this  section. 

(d)  The  frame  or  support  of  each  B-V 
fire  extinguisher  permitted  l^  paragraph 
(c)  of  this  section  must  be  welded  or 
otherwise  permanently  attached  to  a 
bulkhead  or  deck. 

$118,520    Installatton  and  locatiort. 

Portable  fire  extinguishers  must  be 
located  so  that  they  are  clearly  visible 
and  readily  accessible  from  the  space 
being  protected.  The  installation  and 
location  must  be  to  the  satisfaction  of 
the  cognizant  OCMI. 


Subpart  F— AddWonat  Equipment  Sut>pa  t 


S  118.600    Fire  axe. 

A  vessel  of  more  than  65  feet  in  length 
must  have  at  least  one  fire  axe  located 
in  or  adjacent  to  the  primarj-  operating 
station. 

PART  119-MACHINERY 
INSTALLATION 

Subpart  A— Qenefai  Provisions 

Sec 

119.100    Intent. 

119.115    Applicabitity  to  existing  vessels. 

Subpart  B-Propuision  MacMrtefy 
119.200    General. 
119.220    Installations. 

Subpart  C— Auxiliary  Machinery 
119.300    Geoeral. 
119.310    InsUllations. 


119. 
119 

119 
119 
119. 


501 
51  ( 
521 
5311 

5411 


119.7a 

119.71 
119.71$ 

in 
119.721 
119.731 


12234 
277; 


Minimum 
nurriMT  re- 
quired 


1 


1  for  each  10 

vehicles 


1  for  each 
2.500 
square  feet 
or  fraction 
thereof 


CGdass 


B-il,  C-»l  lo- 
cated just 
outside  exit 


B-(i 


A-tl 


A-li.  B-« 


Medium 


Haion 


C02 

Dry  Chemical 
Foam 

Haion 

C02 

Dry  Cherracai 

Foam 


Dry  Ctiemicai 

Foam 

Dry  Chemicai 


Medium 
size 


10  b. 


15  b. 
10  to. 
2.5  gai. 

101b. 
15  to. 
10  to. 
2.5  gaL 


5  to. 
2.5  gaL 
tOtoi 


119.3;  0    Hot  watei  heaters. 
119.33  5    Pressure  vessels. 

Subpa  rt  D— Specific  Machinery 
Requifsinents 

119 
119. 
119. 
119. 
119 

119 
119 
119 
119. 
119. 

119 
119. 
119 
119 


40b    Applicability. 

40  5    Fuel  reftrictions. 

41 )    General  requirements. 

42  )    Engine  cooling. 

42  2    ICeel  cooler  and  grid  cooler 

installations. 

Engine  exhaust  cooling. 

Engine  exhaust  pipe  installation. 

Integral  fuel  tanks. 

Independent  fuel  tanks. 
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Auth  >rity:  46  U.S.C  2103.  3306;  E.O. 

15  FR  58801.  3  CFR.  1980  Comp.,  p. 
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Subpart  A— General  Provisions 

f  119.100    Intent 

This  part  contains  requirements  for 
the  design,  construction,  installation, 
and  operation  of  propulsion  and 
auxiliary  machinery,  piping  and 
pressure  systems,  steering  apparatus, 
and  associated  safety  systems. 
Machinery  and  equipment  installed  on 
each  vessel  must  be  suitable  for  the 
vessel  and  its  operation  and  for  the 
purpose  intended.  All  machinery  and 
equipment  must  be  installed  and 
maintained  in  such  a  manner  as  to 
afford  adequate  protection  from  causing 
fire,  e.xplosion,  machinery  failure,  and 
personnel  injury. 

S  119.115    Applicability  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraph  (b)  of  this  section,  an  existing 
vessel  must  comply  with  the  regulations 
on  machinery,  bilge  and  ballast  system 
equipment,  steering  apparatus,  and 
piping  systems  or  components  which 
were  applicable  to  the  vessel  on  [date  of 
day  before  effective  date  of  the  final 
rule]  or,  as  an  alternative,  the  vessel  may 
comply  uith  the  regulations  in  this  part. 

(b)  New  installations  of  machinery, 
bilge  and  ballast  system  equipment, 
steering  equipment,  and  piping  systems 
or  components  on  an  existing  vessel, 
which  are  completed  to  the  satisfaction 
of  the  cognizant  OCMI  on  or  after 
[effective  date  of  the  final  rule],  must 
comply  with  the  regulations  of  this  part. 
Replacement  of  existing  equipment 
installed  on  the  vessel  prior  to  [effective 
date  of  the  final  rule]  need  not  comply 
with  the  regulations  in  this  part. 


Subpart  B — Propulsion  Machinery 
§119.200    General. 

(a)  Propulsion  machinery  must  be 
suitable  in  type  and  design  for 
propulsion  requirements  of  the  hull  in 
which  it  is  installed  and  capable  of 
operating  at  constant  marine  load  under 
such  requirements  without  exceeding  its 
designed  limitations. 

(b)  All  engines  must  have  at  least  two 
means  for  stopping  the  engine(s)  under 
any  operating  conditions.  The  fuel  oil 
shutofT  required  at  the  engine  by 

§  119.455(b)(4)  will  satisfy  one  means  of 
stopping  the  engine. 

§119.220    Installations. 

(a)  The  installation  requirements  for 
machinery  and  boilers  for  steam  and 
electrically  propelled  vessels  are 
contained  in  applicable  regulations  in 
subchapter  F  (Marine  Engineering)  and 
subchapter  J  (Electrical  Engineering)  of 
this  chapter. 

(b)  Installation  of  propulsion 
machinery  of  an  unusual  type  for  small 
passenger  vessels  must  be  given 
separate  consideration  and  must  be 
subject  to  such  requirements  as 
determined  necessary  by  the  cognizant 
OCMI.  Unusual  types  of  propulsion 
machinery  include: 

(1)  Gas  turbine  machinery 
installations; 

(2)  Air  screws; 

(3)  Hydraulic  jets:  and 

(4)  Machinery  installations  using 
propulsion  and  lift  devices. 

Subpart  C — Auxiliary  Machinery 

§119.300    General. 

Auxiliary  machinery  must  be  suitable 
in  type  and  design  for  the  purpose 
intended. 

§119.310    Installations. 

(a)  Auxiliary  machinery  of  the 
internal  combustion  piston  type  must 
comply  with  the  provisions  of  this  part. 

(b)  Auxiliary  machinery  of  the  steam 
or  gas  turbine  type  will  be  given 
separate  consideration  and  must  meet 
the  apphcable  requirements  of 
subchapter  F  (Marine  Engineering)  of 
this  chapter  as  determined  necessary  by 
the  cognizant  OCMI. 

(c)  Auxiliary  boilers  and  heating 
boilers  and  their  associated  piping  and 
fittings  will  be  given  separate 
consideration  and  must  meet  the  *• 
applicable  requirements  of  subchapter  F 
(Marine  Engineering)  of  this  chapter  as 
determined  necessary  by  the  cognizant 
OCMI,  except  that  heating  boilers  must 
be  tested  or  examined  every  three  years. 


§119.320    Hot  water  heaters. 

(a)  A  hot  water  heater  must  meet  the 
requirements  of  parts  52  and  63  of  this 
chapter  if  rated  at  more  than  100  psig 
(689  kPa)  or  250  'F  (121  ">C). 

Cb)  A  hot  water  heater  must  meet  the 
requirements  of  parts  53  and  63  of  this 
chapter  if  rated  at  not  more  than  100 
psig  (689  kPa)  and  250  "F  (121  "C). 
except  that  an  electric  hot  water  beater 
is  also  acceptable  if  it: 

(1)  Has  a  capacity  of  not  more  than 
120  gallons  (454  liters): 

(2)  Has  a  heat  input  of  not  more  than 
58.6  kilowatts  (200.000  Btu  per  hour); 

(3)  Is  listed  by  Underwriters' 
Laboratories  under  UL  174  or  1453;  and 

(4)  Is  protected  by  a  pressure- 
temperature  relief  device. 

§119.330    Pressure  vessels. 

All  unfired  pressure  vessels  must  be 
installed  to  the  satisfaction  of  the 
cognizant  OCMI.  The  design, 
construction,  and  original  testing  of 
such  unfired  pressure  vessels  must  meet 
the  applicable  requirements  of 
subchapter  F  (Marine  Engineering)  of 
this  chapter. 

Subpart  D-^pecific  Machinery 
Requirements 

§119.400    Applicability. 

(a)  This  subpart  applies  to  all 
propulsion  and  auxiliary  machinery 
installations  of  the  internal  combustion 
piston  type. 

(c)  where  no  specific  fuel  designation 
exists,  the  requirements  of  this  subpart 
are  applicable  to  all  types  of  fuels  and 
machinery. 

§119.405    Fuel  restrictions. 

The  use  of  a  fuel,  other  than  diesel 
fuel,  as  an  alternative  fuel  for  an 
internal  combustion  engine,  except 
gasoline  when  used  as  a  fuel  for 
outboard  motors  as  allowed  by 
§  119.458,  will  be  reviewed  on  a  case- 
by-case  basis  by  the  Commandant. 

§  1 19.410    General  requirements. 

(a)  Each  starting  motor,  generator,  and 
spark  producing  device  must  be 
mounted  as  high  above  the  bilges  as 
practicable. 

(b)  Gauges  to  indicate  RPM,  engine 
cooling  water  discharge  temperature, 
and  lubricating  oil  pressure  must  be 
provided  for  all  propulsion  engines 
installed  in  the  vessel.  The  gauges  must 
be  readily  visible  at  the  operating 
station. 

(c)  In  systems  and  applications  where 
flexible  hoses  are  permitted  to  be 
clamped: 

(1)  Double  hose  clamping  is  required 
on  each  end  of  the  hose,  where 
practicable,  except  that  one  hose  clamp 


can  be  used  if  the  pipe  ends  are 
expanded  or  beaded  to  provide  a 
positive  stop  against  hose  slippage; 

(2)  The  clamps  must  be  of  a  corrosion 
resistant  metallic  material;  and 

(3)  The  clamps  must  not  depend  on 
spring  tension  for  their  holding  power. 

(d)  An  overspeed  trip  and  or 
shutdown  device  must  be  installed  on 
all  diesel  engine  installations  designed 
to  produce  300  or  more  horsepower 
luider  ideal  conditions,  as  follows: 

(1)  For  main  propulsion  engines,  meet 
section  34.11.6  of  the  ABS  "Rules  for 
Building  and  Classing  Steel  Vessels." 

(2)  For  generator  prime  movers,  meet 
section  35.21.2  of  the  ABS  "Rules  for 
Building  and  Classing  Steel  Vessels." 

§119.420    Engine  cooling. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  all  engines 
must  be  water  cooled  and  meet  the 
requirements  of  this  paragraph. 

(1)  The  engine  head,  block,  and 
exhaust  manifold  must  be  water 
jacketed  and  cooled  by  wafer  from  a 
pump  which  operates  whenever  the 
engine  is  operating. 

(2)  A  suitable  hull  strainer  must  be 
installed  in  the  circulating  raw  water 
intake  line  of  an  engine  'cooling  water 
system. 

(3)  A  closed  fresh  water  system  may 
be  used  to  cool  the  engine. 

(b)  A  propulsion  or  auxiliary  diesel 
engine  may  be  air  cooled  or  employ  an 
air  cooled  jacket  water  radiator  when: 

(1)  Installed  on  an  open  deck  and 
sufficient  ventilation  for  machinery 
cooling  is  available:  or 

(2)  Installed  in  an  enclosed  or 
partially  enclosed  space  for  which 
ventilation  for  machinery  cooling  which 
complies  with  the  requirement  of 

§  119.46S(b)  of  this  chapter  is  provided, 
and  other  necessary  safeguards  are  taken 
so  as  not  to  endanger  the  vessel. 

§119.422    Keel  and  grid  cooler 
Installations. 

(a)  A  keel  or  grid  cooler  installation 
used  for  engine  cooling  must  be 
designed  to  prevent  flooding. 

(b)  A  shutoff  valve  must  be  located 
where  the  cooler  piping  penetrates  the 
shell,  as  near  the  shell  as  practicable, 
except  where  the  penetration  is  forward 
of  the  collision  bulkhead. 

(c)  The  thickness  of  the  inlet  and 
discharge  connections,  outboard  of  the 
shutoff  valves  required  by  paragraph  (b) 
of  this  section,  must  be  at  least  Schedule 
80. 

(d)  Short  lengths  of  approved 
norunetallic  flexible  hose,  fixed  by  hose 
clamps,  may  be  used  at  machinery 
connections  for  a  keel  cooler 
installation. 
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§119.425    Engif>«  exhaust  cooling. 

(a)  Except  as  otherwise  provided  in 
this  paragraph,  all  engine  exhaust  pipes 
must  be  water  cooled. 

(1)  Vertical  dry  exhaust  pipes  are 
permissible  if  installed  in  compliance 
with  §§  116.405(c)  and  116.970  of  this 
subchapter. 

(2)  Horizontal  dry  exhaust  pipes  are 
permitted  only  if: 

(i)  They  do  not  pass  through  living  or 
berthing  spaces; 

(ii)  They  terminate  above  the  deepest 
load  waterline; 

(iii)  They  are  so  arranged  as  to  prevent 
entry  of  cold  water  from  rough  or 
boarding  seas; 

(iv)  T^-?y  are  constructed  of  corrosion 
resisting  mdterial  at  the  hull 
penetration;  and 

(v)  They  are  installed  in  compliance 
with  §§  li6.405(c)  and  116.970  of  this 
subchapter. 

(b)  The  exhaust  pipe  cooling  water 
system  must  comply  with  the 
requirements  of  this  paragraph. 

fl)  Water  for  cooling  the  exhaast  pipe 
must  be  obtained  from  the  engine 
cooling  water  system  or  a  separate 
engine  driven  pump. 

(2)  Water  for  cooling  an  exhaust  pipe, 
other  than  a  vertical  exhaust,  must  be 
injected  into  the  exhaust  system  as  near 
to  the  engine  manifold  as  practicable. 
The  water  must  pass  through  the  entire 
length  of  the  exhaust  pipe. 

(3)  The  part  of  the  exhaust  system 
between  the  point  of  cooling  water 
injection  and  the  engine  manifold  must 
be  water-jacketed  or  effectively 
insulated  and  protected  in  compliance 
with  §§  116.400(b)  and  116.970  of  this 
subchapter. 

(4)  Each  vertical  exhaust  pipe  must  be 
water-jacketed  or  suitably  insulated 
between  the  engine  manifold  and  the 
spark  arrester  required  by  §  119.430(g). 

(5)  When  the  exhaust  cooling  water 
system  is  separate  from  the  engine 
cooling  water  system,  a  suitable  warning 
device,  visual  or  audible,  must  be 
installed  at  the  operating  station  to 
indicate  any  reduction  in  normal  water 
flow  in  the  exhaust  cooling  system. 

(6)  A  suitable  hull  strainer  must  be 
installed  in  the  circulating  raw  water 
intake  line  for  the  exhaust  cooling 
system. 


Material 


NicheJ-copper  . 

Steet  or  iron*5  .... 


Fedwal  Register  /  Vol.  59.  No   9  /  Thursday.  January  13.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  9  /  Thursday.  January  13.  1994  /  Proposed  Rules 


2129 


(c)  En|  ine  exhaust  cooling  systems 
built  in  I  ccordance  with  the 
requiren  ents  of  ABYC  P-1  will  be 
consider^  as  meeting  the  requirements 
of  this  section. 

§119.430    Engine  exhaust  pipe  Installation. 

(a)Th(  design  ofall  exhaust  systems 
must  ens  ore  minimum  risk  of  injury  to 
personn(  1.  Protection  must  be  provided 
incomp  iance  with  §116.970  of  this 
subchapi  er  at  such  locations  where 
persons  i  r  equipment  might  come  in 
contact  V  ith  an  exhaust  pipe. 

(b)  Exl  aust  gas  must  not  leak  from  the 
piping  01  any  connections.  The  piping 
must  be  rroperly  supported  bv 
noncoml  ustible  hangers  or  blocks. 

(c)  Th<  exhaust  piping  must  be  so 
arranged  as  to  prevent  li^cJdlow  of  water 
from  rea<  hing  engine  exhaust  ports 
under  no  Tnal  conditions. 

(d)  An  sxhaust  pipe  discharge  located 
less  than  3  inches  above  the  deepest 
load  wat<  rline  must  be  fitted  with 
means  to'prevent  the  ingress  of  water. 

(e)  Pip^  used  for  wet  exhaust  lines 
must  be  i  t  least  Schedule  80  or 
corrosior  -resistant  material  and 
adequate  y  protected  from  mechanical 
damage. 

(0  Wh«  re  flexibihty  is  necessary,  a 
section  o  flexible  metallic  hose  may  be 
used.  Noi  metallic  hose  may  be  used  for 
wet  exhai  ist  systems  provided  it  is 
especiall]  adapted  to  resist  the  action  of 
oil,  acid,  ind  heat,  and  has  a  wall 
thicknessjsufficient  to  prevent 
collapsing  or  panting. 

(g)  Whwe  an  exhaust  pipe  passes 
through  alwatertight  bulkhead,  the 
watertight  i.ntegrity  of  Lhe  bulkhead 
must  be  n  laintained.  Noncombuslible 
packing  n  ust  be  used  in  bulkhead 
penetrati(  n  glands  for  dry  exhaust 
systems,  i  v  wet  exhaust  pipe  may  be 
welded  to  a  steel  bulkhead  in  way  of  a 
penefratic  n  if  suitable  arrangements  are 


provided 


ASTM  specification  (I  test  edition) 


B127.  hot  rofled  sheet  or  plate 


o  relieve  the  stresses  resulting 


from  the  i  xpansion  of  the  exhaust 
piping. 
[h)  A  di  y  exhaust  pipe  must: 

(1)  If  it  )asses  through  a  combustible 
bulkhead  jr  partition,  be  kept  clear  of 
and  suital  ly  insulated  or  shielded  from 
combustil  le  material. 

(2)  Be  p  ovided  with  noncombustible 
hangtrs  ai  d  blocks  for  support. 

TlBLE.— 119.440(a)(1) 


(i)  An  exhaust  pipe  discharge 
terminating  in  a  transom  must  be 
located  as  far  outboard  as  practicable  so 
that  exhaust  gases  cannot  re-enter  the 
vessel. 

(j)  Arrangements  must  be  made  to 
provide  access  to  allow  complete 
inspection  of  the  exhaust  piping 
throughout  its  length. 

(k)  An  exhaust  installation  subject  to 
pressures  in  excess  of  15  pounds  per 
square  inch  gauge  or  having  exhaust 
pipes  passing  through  living  or  working 
spaces  must  meet  the  material 
requirements  of  part  56  of  subchapter  F 
(Marine  Engineering)  of  this  chapter. 

(1)  Engine  exhaust  installations  built 
.  in  accordance  with  the  requirements  of 
ABYC  P-1  will  be  considered  as 
meeting  the  requirements  of  this 
section. 

§119.435    Integral  fuel  tanks. 

(a)  Diesel  fuel  tanks  may  not  be  built 
integral  with  the  hull  of  a  vessel  unless 
the  hull  is  made  of  steel  or  aluminum. 

(b)  During  the  initial  inspection  for 
certification  of  a  vessel,  integral  fuel 
tanks  must  withstand  a  hydrostatic 
pressure  test  of  5  pounds  per  square 
inch,  or  the  maximum  pressure  head  to 
which  they  may  be  subjected  in  service, 
whichever  is  greater.  A  standpipe  of 
11.5  feet  in  height  attached  to  the  tank 
may  be  filled  with  water  to  accomplish 
the  5  pounds  per  square  inch  test. 

§119.440    Independent  fuel  tanks. 

(a)  Materials  and  construction. 
Independent  fuel  tanks  must  be 
designed  and  consL-ucted  of  materials  in 
co.mpliance  with  the  requirements  of 
this  paragraph. 

(1)  The  material  used  and  the 
minimum  thickness  allowed  must  be  as 
indicated  in  Table  119.440(a)(1),  e.xcept 
that  other  materials  which  provide 
equivalent  safety  may  be  approved  for 
use  under  paragraph  (a)(3)  of  this 
section.  Tanks  having  a  capacity  of  more 
than  150  gallons  must  be  designed  to 
withstand  the  maximum  head  to  which 
they  may  be  subjected  in  service,  but  in 
no  case  may  the  thickness  be  less  than 
that  specified  in  Table  119.440(a)(1). 


Thickness  in  inches  &  gage  nunber '  vs.  tar*  capacities 
for 


1  to  80  ga)fon 
tanks 


0.037  (USSG 

20)3. 
0.0747  (MSG  14) 


More  than  80  and 

not  more  than 

150  gallon  tanta 


O.OSO  (USSG  18) 
0.1046  (MSG  12) 


Over  1502  gaBon 
lariks 


0.107  (USSG  12) 
0.1793  (MSG  7) 


Table.— 1 1 9.440(a)(l )— Cofitiniied 

ASTM  specification  (latest  edition) 

Thickness  in  inches  &  gage  number^  vs.  tank  capacities 
tor 

Material 

1  to  80  gallon 
tanks 

More  than  80  and 

iNjt  more  than 

150  gallon  tanks 

Over  1502  gaUon 
tanks 

Aluminum*  .„ 

B209,  aBoy  5052. 5083.  5086. „ 

0.250  (USSG  3)  .. 

As  required^ 

0.250  (USSG  3)  .. 
As  requtred^  

0250  (USSG  3) 
As  required^ 

Fit)er  reinforced  plastic  

.  1  The  gage  numbers  used  in  this  table  may  be  found  in  many  standard  engineering  reference  books.  The  letters  "USSG"  stand  for  "U.S. 
Standard  Gage."  which  was  established  t>y  the  act  of  March  3.  1892  (15  U.S.C.  206),  for  sheet  and  plate  iron  and  steel.  The  letters  "MSG" 
stand  for  "Manufacturers'  Standard  Gage"  for  sheet  steel  thickness. 

2Tanks  over  400  gallons  shall  be  deigned  with  a  factor  of  safety  of  four  on  the  ultmate  strength  of  the  nutenal  used  with  a  design  head  of 
not  less  than  4  feet  of  Ik^jid  above  the  top  of  the  tank. 

3  Nickel-copper  not  less  than  0.031  inch  (USSG  22)  may  be  used  for  tanks  up  to  30-gallon  capacity. 

<  Tanks  intended  for  use  with  dtesel  04l  shall  not  t>e  internaUy  gahvamzed. 

s  Stainless  steel  tanks  are  not  included  in  this  category. 

BAnodk:  to  most  common  metals.  Avoid  dissimilar  metal  contact  with  tank  body. 

7  The  requrements  of  §  1 19.440(a)(2)  apply. 


(2)  Fiber  reinforced  plastic  may  be 
used  for  diesel  fuel  tanks  under  the 
following  provisions: 

(i)  The  materials  must  be  fire 
retardant.  Flammability  of  the  material 
must  be  determined  by  the  standard  test 
methods  ASTM  D635  and  ASTM  D2863. 
The  results  of  these  tests  must  show  that 
the  average  extent  of  burning  is  less 
than  0.394  inches  (10mm),  the  average 
time  of  burning  is  less  than  50  seconds, 
and  the  limiting  oxygen  index  is  greater 
than  21. 

(ii)  Tanks  must  meet  UL  1102.  Testing 
may  be  accomplished  by  an 
independent  laboratory  or  by  the 
fabricator  to  the  satisfaction  of  the 
OCMl. 

(iii)  Tanks  must  be  designed  to 
withstand  the  maximum  head  to  which 
they  may  be  subjected  to  in  service. 

(iv)  Installation  of  nozzles,  flanges  or 
other  fittings  for  pipe  connections  to  the 
tanks  must  be  acceptable  to  the 
cognizant  CXIMI. 

(v)  Baffle  plates,  if  installed,  must  be 
of  the  same  material  and  not  less  than 
the  minimum  thickness  of  the  tank 
walls.  Limber  holes  at  the  bottom  and 
air  holes  at  the  top  of  all  baffles  must 
be  provided.  Baffle  plates  must  be 
installed  at  the  time  the  tests  required 
by  UL  1102  are  conducted. 

(3)  Materials  other  than  those  listed  in 
Table  119.440(a)(1)  must  be  approved 
by  the  Commandant.  An  independent 
tank  using  material  approved  by  the 
Ck>mmandant  imder  this  paragraph  (a) 
must  meet  the  testing  requirements  of 
UL  1102.  Testing  may  be  accomplished 
by  an  independent  laboratory  or  by  the 
fabricator  to  the  satisfection  of  the 
OCMI. 

(4)  Tanks  with  flanged-up  top  edges 
which  may  trap  and  hold  moisture  are 
prohibited. 

(5)  Openings  for  fill  pipes,  vent  pipes, 
and  machinery  fuel  supply  pipes,  and 
opening  for  fuel  level  gauges,  where 


used,  must  be  on  the  topmost  surfaces 
of  tanks.  Tanks  may  not  have  any 
openings  in  bottoms,  sides,  or  ends, 
except  for 

(i)  An  opening  fitted  with  a  threaded 
plug  or  cap  installed  for  tank  cleaning 
purposes;  and 

(ii)  In  a  diesel  fuel  tank,  openings  for 
supply  piping  and  tubular  gauge  glasses. 

(6)  All  tank  joints  must  be  welded  or 
brazed.  Lap  joints  may  not  be  used. 

(7)  Nozzles,  flanges,  or  other  fittings 
for  pipe  connections  to  a  metal  tank 
must  be  welded  or  brazed  to  the  tank. 
Tank  openings  in  way  of  pipe 
connections  must  be  properly  reinforced 
where  necessary.  Where  fuel  level 
gauges  are  used  on  a  metal  tank,  the 
flanges  to  which  gauge  fittings  are 
attached  must  be  welded  or  brazed  to 
the  tank.  Tubular  gauge  glasses,  if  fitted 
to  diesel  fuel  tanks,  must  be  of  heat 
resistant  materials,  adequately  protected 
from  mechanical  damage,  and  provided 
at  the  tank  coruiections  with  devices 
which  will  automatically  close  in  the 
event  of  rupture  of  the  gauge  or  gauge 
lines. 

(8)  A  metal  tank  exceeding  30  inches 
in  any  horizontal  dimension  must: 

(i)  Be  fitted  with  vertical  baffle  plates, 
which  meet  paragraph  (a)(9)  of  this 
section,  at  intervals  not  exceeding  30 
inches  to  provide  strength  and  to 
controlthe  excessive  surge  of  fuel;  or 

(ii)  The  owner  shall  submit 
calculations  to  the  cognizant  OCMI 
demonstrating  the  structural  adequacy 
of  the  tank  in  a  fully  loaded  static 
condition  and  in  a  worst  case  dynamic 
(sloshing)  condition. 

(9)  Baifle  plates,  where  required  in 
metal  tanks,  must  be  of  the  same 
material  and  not  less  than  the  minimum 
thickness  required  in  the  tank  walls  and 
must  be  connected  to  the  tank  walls  by 
welding  or  brazing.  Limber  holes  at  the 
bottom  and  air  holes  at  the  top  of  all 
baffles  must  be  provided. 


(10)  Iron  or  steel  diesel  fuel  tanks 
must  not  be  galvanized  on  the  interior. 
Galvanizing,  paint,  or  other  suitable 
coating  must  be  used  to  protect  the 
outside  of  iron  and  steel  diesel  fuel 
tanks. 

(b)  Location  and  installation. 
Independent  fuel  tanks  must  be  located 
and  installed  in  compliance  with  the 
requirements  of  this  paragraph. 

(1)  Fuel  tanks  must  be  located  in.  or 
as  close  as  practicable  to.  machinery 
spaces. 

(2)  Fuel  tanks  and  fittings  must  be  so 
installed  as  to  permit  examination, 
testing,  or  removal  for  cleaning  with 
minimum  disturbance  to  the  hull 
structure. 

(3)  Fuel  tanks  must  be  adequately 
supported  and  braced  to  prevent 
movement.  The  supports  and  braces 
must  be  insulated  from  contact  with  the 
tank  surfaces  with  a  nonabrasive  and 
nonabsorbent  material. 

(4)  All  fuel  tanks  must  be  electrically 
bonded  to  a  common  ground. 

(c)  Tests.  Independent  fuel  tanks  must 
be  tested  in  compliance  with  the 
requirements  of  this  part  prior  to  being 
used  to  carry  fuel. 

(1)  Prior  to  installation,  tanks  vented 
to  the  atmosphere  must  be 
hydrostatically  tested  to,  and  must 
withstand,  a  pressure  of  5  pounds  per 
square  inch  or  1.5  tiroes  the  maximum 
pressure  head  to  which  they  may  be 
subjected  in  service,  whichever  is 
greater.  A  standpipe  of  11.5  feet  in 
height  attached  to  the  tank  may  be  filled 
with  water  to  accomplish  the  5  pounds 
per  square  inch  test.  Permanent 
deformation  of  the  tank  will  not  be 
cause  for  rejection  unless  accompanied 
by  leakage. 

(2)  After  installation  of  the  fuel  tank 
on  a  vessel,  the  complete  installation 
must  be  tested  in  the  presence  of  a 
marine  inspector  to  a  head  not  less  than 
that  to  which  the  tank  may  be  subjected 
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in  service.  Fuel  may  be  used  as  the 
testing  medium. 

(3)  All  tanks  not  vented  to  the 
atmosphere  must  be  constructed  and 
tested  in  accordance  with  §  119.330. 

§  1 19.445    Fill  and  sounding  pipes  for  fuel 
tanks. 

(a)  Fill  pipes  for  fuel  tanks  must  be 
not  less  than  1.5  inches  nominal  pipe 
size. 

(b)  There  must  be  a  means  of 
accurately  determining  the  amount  of 
fuel  in  each  fuel  tank  either  by 
sounding,  through  a  separate  sounding 
pipe  or  a  fill  pipe,  or  by  an  installed 
marine  type  fuel  gauge. 

(c)  Where  sounding  pipes  are  used, 
each  opening  must  be  at  least  as  high  as 
the  opening  of  the  fill  pipe  and  they 
must  be  kept  closed  at  all  times  except 
during  sounding. 

(d)  Fill  pipes  and  sounding  pipes 
must  be  so  arranged  that  overflow  of 
liquid  or  vapor  cannot  escape  to  the 
inside  of  the  vessel. 

(e)  Fill  pipes  and  sounding  pipes 
must  run  as  directly  as  possible, 
preferably  in  a  straight  line,  from  the 
deck  connection  to  the  top  of  the  tank. 
Such  pipes  must  terminate  on  the 
weather  deck  and  must  be  fitted  with 
shutoff  valves,  watertight  deck  plates,  or 
screw  caps,  suitably  marked  for 
identification.  Diesel  fill  pipes  and 
sounding  pipes  may  terminate  at  the  top 
of  the  tank. 

(f)  Where  a  flexible  fill  pipe  section  is 
necessary,  suitable  flexible  tubing  or 
hose  having  high  resistance  to  salt 
water,  petroleum  oils,  heat  and 
vibration,  may  be  used.  Such  hose  must 
overlap  metallic  pipe  ends  at  least  1.5 
times  the  pipe  diameter  and  must  be 
secured  at  each  end  by  clamps.  The 
flexible  section  must  be  accessible  and 
as  near  the  upper  end  of  the  fill  pipe  as 
practicable.  When  the  flexible  section  is 
a  nonconductor  of  electricity,  the 
metaUic  sections  of  the  fill  pipe 
separated  thereby  must  be  joined  by  a 
conductor  for  protection  against 
generation  of  a  static  charge  when  filling 
with  fuel. 

§  11 9.450    Vent  pipes  for  fuel  tanks. 

(a)  Each  un pressurized  fuel  tank  must 
be  fitted  with  a  vent  pipe  connected  to 
the  highest  point  of  the  tank. 

(b)  The  minimum  net  cross  sectional 
area  of  the  vent  pipe  for  diesel  fuel 
tanks  must  be  as  follows: 

(1)  Not  less  than  the  cross  sectional 
area  of  V»-inch  outer  diameter  (O.D.) 
tubing  (0.035-inch  wall  thickness.  20 
gauge),  if  the  fill  pipe  terminates  at  the 
top  of  the  tank; 

(2)  Not  less  than  the  cross  sectional 
area  of  V4-inch  O.D.  tubing  (0.035-inch 


wall  t  Jckness.  20  gauge),  if  the  fill  pipe 
extern  s  into  the  tank;  and 

(3)  r  lot  less  than  the  cross  sectional 
area  o  the  fill  pipe  if  the  tank  is  filled 
under  jressure. 

(c) '  he  discharge  ends  of  fuel  tank 
vent  p  pes  must  terminate  on  the  hull 
exteri<  s  as  high  above  the  waterline  as 
practi(  able  and  remote  fi'om  any  hull 
openii  gs,  or  they  must  terminate  in  U- 
bends  is  high  above  the  weather  deck  as 
practi«  able  and  as  far  as  practicable 
from  0  jenings  into  any  enclosed  spaces. 
Vent  p  ipes  terminating  on  the  hull 
exteri<  r  must  be  installed  or  equipped 
to  prei  ent  the  accidental  contamination 
of  the  uel  by  water  under  normal 
operat  ng  conditions. 

(d) '  he  discharge^nds  of  fuel  tank 
vent  p  pes  must  be  fitted  with 
remov  ible  flame  screens  or  flame 
arreste  rs.  The  flame  screens  must 
consis  ofa  single  screen  of  corrosion 
resista  it  wire  of  at  least  30x30  mesh. 
The  fl«  me  screens  or  flame  arresters 
must  b  s  of  such  size  and  design  as  to 
preven  t  reduction  in  the  net  cross 
sectior  al  area  of  the  vent  pipe  and 
permit  cleaning  or  renewal  of  the  flame 
screen   or  arrester  elements. 

(e)  V  here  a  flexible  vent  pipe  section 
is  nece  ssary,  suitable  flexible  tubing  or 
hose  h  iving  high  resistance  to  salt 
water,  jetroleum  oils,  heat  and 
vibrati  >n,  may  be  used.  Such  hose  must 
overla*  metalHc  pipe  ends  at  least  1.5 
times  tfie  pipe  diameter  and  must  be 
secure!   at  each  end  by  clamps.  The 
flexibh  section  must  be  accessible  and 
as  neai  the  upper  end  of  the  vent  pipe 
as  prac  ;icable. 
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nickel-copper  or  copper-nickel.  When 
making  tube  connections,  the  tubing 
must  be  cut  square  and  flared  by 
suitable  tools.  Tube  ends  must  be 
annealed  before  flaring. 

(3)  Cocks  are  prohibited  except  for  the 
solid  bottom  type  with  tapered  plugs 
and  union  bonnets. 

(b)  Installation.  The  installation  of 
fuel  lines,  including  pipe,  tube,  and 
hose,  must  comply  with  the 
requirements  of  this  paragraph. 

(1)  Diesel  fuel  lines  may  be  connected 
to  the  fuel  tank  at  or  near  the  bottom  of 
the  tank. 

(2)  Fuel  lines  must  be  accessible, 
protected  from  mechanical  injury,  and 
effectively  secured  against  excessive 
movement  and  vibration  by  the  use  of 
soft  nonferrous  metal  straps  which  have 
no  sharp  edges  and  are  insulated  to 
protect  against  corrosion.  Where  passing 
through  bulkheads,  fuel  lines  must  be 
protected  by  close  fitting  ferrules  or 
stuffing  boxes.  All  fuel  fines  and  fittings 
must  be  accessible  for  inspection. 

(3)  Shutoff  valves,  installed  so  as  to 
close  against  the  fuel  flow,  must  be 
fitted  in  the  fuel  supply  lines,  one  at  the 
tank  connection  and  one  at  the  engine 
end  of  the  fuel  line  to  stop  fuel  flow 
when  servicing  accessories.  The  shutoff 
valve  at  the  tank  must  be  manually 
operable  from  outside  the  compartment 
in  which  the  valve  is  located,  preferably 
from  an  accessible  position  on  the 
weather  deck.  If  the  shutoff  valve  at  the 
tank  is  located  inside  the  tank 
compartment,  it  must  be  located  so  that 
the  operator  does  not  have  to  reach 
more  than  12  inches  into  the 
compartment  and  be  shielded  from 
flames  by  the  same  material  the  hull  is 
constructed  of.  or  some  noncombustible 
material.  Electric  solenoid  valves  must 
not  be  used,  unless  used  in  addition  to 
the  manual  valve. 

(4)  A  loop  of  copper  tubing  or  a  short 
length  of  flexible  hose  must  be  installed 
in  the  fuel  supply  line  at  or  near  the 
engines.  The  flexible  hose  must  meet 
the  requirements  of  §  56.60-25  of  this 
chapter. 

(5)  A  suitable  metal  marine  type 
strainer,  meeting  the  requirements  of  the 
engine  manufacturer,  must  be  fitted  in 
the  fuel  supply  line  in  the  engine 
compartment.  Strainers  must  be  leak 
free.  Strainers  must  be  of  the  type 
opening  on  top  for  cleaning  screens. 
Fuel  filter  and  strainer  bowls  must  be 
highly  resistant  to  shattering  due  to 
mechanical  impact  and  resistant  to 
failure  due  to  thermal  shock.  Fuel  filters 
fitted  with  bowls  of  other  than  steel 
construction  must  be  approved  by  the 
Commandant  and  be  protected  from 
mechanical  damage.  Approval  of  bowls 


of  other  than  steel  constiuctioQ  will 
specify  if  a  flame  shield  is  required. 

(6)  All  accessories  installed  in  the  fiiel 
line  must  be  independmtly  supported. 

(7)  Valves  for  removing  water  or 
impurities  from  diesel  fuel  in  water 
traps  or  strainms  are  permitted.  These 
valves  must  be  provided  with  caps  ot 
plugs  to  prevent  fuel  leakage. 

f  119.458   Portable  fuel  systems. 

(a)  Portable  fuel  systems,  including 
portable  tanks  and  related  fuel  lines  and 
accessories,  are  prohibited  except  where 
used  for  outboard  motor  installations. 

(b)  The  design,  construction  and 
stowage  of  portable  tanks  and  related 
fuel  lines  and  accessories  must  meet  the 
requirements  of  AB YC  H-25. 

$11 9.465   Ventilation  of  spaces  containing 
diesel  machinery. 

(a)  A  space  containing  diesel 
machinery  must  be  fitted  with  adequate 
means,  such  as  dripproof  ventilators, 
ducts,  or  louvers,  to  provide  sufficient 
air  for  proper  operation  of  main  engines 
and  auxiliary  engines. 

(b)  Air-cooled  propulsion  and 
auxiUary  diesel  engines  installed  below 
deck,  as  permitted  by  §  119.420,  must  be 
fitted  with  air  supply  ducts  or  piping 
from  the  weather  deck.  The  ducts  or 
piping  must  be  so  arranged  and 
supported  to  be  capable  of  safely 
sustaining  stresses  induced  by  weight 
and  engine  vibration  and  to  minimize 
transfw  of  vibration  to  the  supporting 
structure.  Prior  to  installation  of 
ventilation  system  for  such  engines, 
plans  or  sketches  showing  machinery 
arrangement  including  air  supplies, 
exhaust  stack,  method  of  attachment  of 
ventilation  ducts  to  the  engine,  location 
of  spaxk  arresting  mufflers  and  capacity 
of  ventilation  blowers  must  be 
submitted  to  the  cognizant  OCMI  for 
approval. 

(c)  A  space  containing  diesel 
machinery  must  be  fitted  with  at  least 
two  ducts  to  furnish  natural  or  powered 
supply  and  exhaust  ventilation.  One 
duct  must  extend  to  a  point  near  the 
bottom  of  the  space,  and  be  so  installed 
that  the  ordinary  collection  of  water  in 
the  bilge  will  not  block  air  flow  in  the 
duct.  Where  powered  ventilation  is 
installed,  the  duct  extending  near  the 
bottom  of  the  space  must  be  the  exhaust. 
The  total  inlet  area  and  the  total  outlet 
area  of  each  ventilation  duct  may  not  be 
less  than  one  square  inch  for  eadi  foot 
of  beam  of  the  vessel.  These  minimum 
areas  must  be  increased  as  necessary 
when  the  ducts  are  considered  as  part 
of  the  air  supply  to  the  engines. 

(d)  A  duct  must  be  of  rigid  permanent 
construction,  which  does  not  allow  any 
appreciable  vapor  flow  except  through 


normal  openings,  and  made  of  the  same 
material  as  the  hull  or  of 
noncombustible  material  The  duct  must 
lead  as  directly  as  possible  from  its 
intake  opening  to  its  terminus  and  be 
securely  fastened  and  supported. 

(e)  A  supply  duct  must  be  provided 
with  a  cowl  or  scoop  having  a  free  area 
not  less  than  twice  the  required  duct 
area.  When  the  cowl  or  scoop  is 
screened,  the  mouth  area  must  be 
increased  to  compensate  for  the  area  of 
the  screen  wire.  A  cowl  or  scoop  must 
be  kept  open  at  all  times  except  when 
the  weather  is  such  as  to  endanger  the 
vessel  if  the  openings  are  not 
temporarily  closed. 

(f)  Dampers  may  not  be  fitted  in  a 
supply  duct. 

(g)  A  duct  opening  may  not  be  located 
where  the  natural  flow  of  air  is  unduly 
obstructed,  adjacent  to  possible  sources 
of  vapor  ignition,  or  where  exhaust  air 
may  be  taken  into  a  supply  duct. 

(h)  Provision  must  be  made  for 
closing  all  supply  duct  cowls  or  scoops 
and  exhaust  duct  discharge  openings  for 
a  space  protected  by  a  fixed  gas 
extinguishing  system.  All  clostire 
devices  must  be  readily  available  and 
mounted  in  the  vicinity  of  the  vent. 

S1 19.470   Ventilation  of  spaces  containing 
diesel  fuel  tanks. 

(a)  Unless  provided  with  ventilation 
which  complies  with  §  119.465,  a  space 
containing  a  diesel  fiiel  tank  and  no 
machinery  must  meet  one  of  the 
following  requirements: 

(1)  A  space  of  500  cubic  feet  or  more 
in  volume  must  have  a  gooseneck  vent 
of  not  less  than  2.5  inches  in  diameter; 
or 

(2)  A  space  of  less  than  500  cubic  feet 
in  volume  must  have  a  gooseneck  vent 
of  not  less  than  1.5  inches  in  diameter. 

(b)  Vent  openings  may  not  be  located 
adjacent  to  possible  sources  of  vapor 
ignition. 

Subpart  E— Bilge  and  Ballast  Systems 

$119,500   General. 

(a)  A  vessel  must  be  provided  with  a 
satisfactory  arrangement  for  draining 
any  watertight  compartment,  other  than 
small  buoyancy  compartments,  under 
all  practicable  conditions.  Sluice  valves 
are  not  permitted  in  watertight 
bulkheads. 

(b)  Special  consideration  may  be 
given  to  vessels,  such  as  dynamically 
supported  craft,  that  have  a  high  degree 
of  subdivision  and  utilize  numerous 
small  buoyancy  compartments.  Where 
the  probability  of  flooding  of  the  space 
is  limited  to  external  hull  damage, 
compartment  drainage  may  be  omitted 
provided  it  can  be  shown  by  stability 


calculations,  submitted  to  the  cognisant 
OCNO.  that  the  safety  of  the  vessel  will 
not  be  impaired. 

$119,510   Bilge  plptagsyslsm. 

A  vessel  must  be  provided  with  a 
piping  system  that  meets  S  56.50-50  of 
this  chapter,  with  the  following 
exceptions: 

(a)  The  space  forward  of  the  collision 
bulkhead  need  not  be  fitted  mth  a  bilge 
suction  line  when  the  arrangement  of 
the  vessel  is  such  that  ordinary  leakage 
may  be  removed  from  this  compartment 
by  the  use  of  a  hand  portable  bilge 
pump  or  other  equipment,  and  such 

■  equipment  is  provided;  and 

(b)  The  vessel  need  not  comply  with 
§  56.50-50(f). 

$119,520    BHge  pumps. 

(a)  Each  vessel  must  be  provided  with 
bilge  piunps  in  accordance  with 

§  56.50-55  of  this  chapter,  with  the 
following  exceptions: 

(1)  Note  1  in  Table  56.50-55(a)  is  not 
applicable  and  should  be  disregarded; 
and 

(2)  A  non-self-propelled  vessel  must 
comply  with  §56.50-55(a)  of  this 
chapter  instead  of  §  56.50-55(b). 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  a  vessel  of 
not  more  than  65  feet  in  length  must 
have  a  portable  hand  bilge  pump  which 
must  be: 

(1)  Capable  of  pumping  water,  but  not 
necessarily  simultaneously,  from  all 
watertight  compartments;  and 

(2)  Provided  with  suitable  suction  and 
discharge  hoses  capable  of  reaching  the 
bilges  of  each  watertight  compartment, 
and  discharging  overtxMrd. 

(c)  A  second  power  pump  is  an 
acceptable  alternative  to  a  hand  pump  if 
it  is  supphed  by  a  source  independent 
of  the  first  power  bilge  pump. 

$119,530    Bilge  level  alarms. 

(a)  Each  vessel  must  be  provided  with 
a  visual  and  audible  alarm  at  the 
operating  station  to  indicate  high  bilge 
level  in  all  normally  unattended 
machinery  spaces  located  below  the 
deepest  load  waterline. 

(b)  A  visual  indicator  must  be 
provided  at  the  operating  station  to 
indicate  when  any  automatic  bilge 
pump  is  operating. 

$119,540    Ballast  systems. 

SoUd  and  water  ballast  must  comply 
with  the  requirements  of  subpart  L  of 
part  116  of  this  subchapter. 

Subpart  F— Steering  Systems 

$119,600   General. 

A  self-propelled  vessel  must  meet  the 
apphcable  requirements  for  main  and 
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auxiliary  steering  apparatus  in 
subchapters  F  (Marine  Engineering)  and 
J  (Electrical  Engineering)  of  this  chapter. 

Subf>art  6— Piping  Systems 

§119.700  General. 

Materials  used  in  piping  systems  must 
meet  the  requirements  of  this  subpart 
and  be  otherwise  acceptable  to  the 
cognizant  OCMI. 

S 1 19.710    Piping  for  vital  systems. 

(a)  Vital  systems  are  those  systems 
which  are  vital  to  a  vessel's 
survivability  and  safety.  For  the  purpose 
of  this  part  the  following  are  vital 
systems: 

(1)  Fuel  system; 

(2)  Fire  main; 

(3)  CO2  and  Halon  systems; 

(4)  Bilge  system; 

(5)  Steering  system; 

(6)  Propulsion  system  and  its 
necessary  auxiliaries  and  controls; 

(7)  Ship's  service  and  emergency 
electrical  generation  system  and  its 
necessary  auxiliaries;  and 

(8)  A  marine  engineering  system 
identified  by  the  cognizant  OCMI  as 
being  crucial  to  the  survival  of  the 
vessel  or  to  the  protection  of  the 
personnel  on  board. 

(b)  For  the  purpose  of  this  part,  a 
system  not  identified  in  paragraph  (a)  of 
this  section  is  a  non-vital  system. 

(c)  Piping  used  in  a  vital  system  must 
meet  part  56,  subpart  56.60  of  this 
chapter,  except  that  §  119.730  replaces 
§  56.60^20  of  this  chapter. 

$119,715    Piping  subject  to  more  than  150 
psi  in  non-vital  systems. 

Piping  subject  to  more  than  150  psi  in 
a  non-vital  system  must  be  designed, 
fabricated,  and  inspected  in  accordance 
with  the  principles  of  ANSI  B  31.1  or 
other  industry  standard  acceptable  to 
the  Commandant. 

S 1 19.720    Nonmetallic  piping  materials. 

Nonmetallic  piping  materials, 
including  nonmetallic  flexible  hose 
assemblies,  must  meet  the  requirements 
of  §  56.60-25  of  this  chapter. 

§  1 19.730   Nonferrous  metallic  piping 
materials.  t-r   ^$ 

(a)  Nonferrous  metallic  piping 
materials  are  acceptable  for  use  in  the 
following: 

(1)  Non-vital  systems; 

(2)  Aluminum  fiiel  piping  on  an 
aluminum  hulled  vessel,  if  at  least 
Schedule  80  and  located  outside  the 
machinery  space; 

(3)  Aluminum  bilge,  ballast,  and 
firemain  piping  on  an  aluminum  hulled 
vessel; 

(4)  If  acceptable  to  the  cognizant 
OCMI,  nonferrous  metallic  piping  with 


a  mel  ing  temperature  above  1 700'F 
may  I  e  used  in  vital  systems  that  are 
deem  ;d  to  be  galvanically  compatible; 
and 

(5)  pther  uses  specifically  accepted  hy 
the  cognizant  OCMI. 

(b)  Vhere  nonferrous  metallic 
mater  al  is  permitted  for  use  in  piping 
syster  is  by  this  subpart,  the  restrictions 
•-  •'-■■^  paragraph  apply: 

'revisions  must  be  made  to  protect 
systems  using  aluminum  alloys 
risk  fire  areas  due  to  the  low 
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meltir  g  point  of  aluminum  alloys; 

(2)  1  rovisions  must  be  made  to 
prevei  t  or  mitigate  the  effect  of  galvanic 
corros  on  due  to  the  relative  solution 
poteni  ials  of  copper,  aluminum,  and 
alloys jof  copper  and  aluminum,  which 
are  used  in  conjunction  with  each  other, 
steel,  (  r  other  metals  and  their  alloys; 

(3)  /  suitable  thread  compound  must 
be  use  1  in  making  up  threaded  joints  in 
alumii  lum  pipe  to  prevent  seizing.  Pipe 
in  the  mnealed  temper  must  not  be 
thread  id; 

(4)  1  he  use  of  aluminum  alloys  with 
a  copp  jr  content  exceeding  0.6  percent 
is  pro!  ibited;  and 

(5)  1  le  use  of  cast  aluminum  alloys 
in  hyd  -aulic  fluid  power  systems  must 
be  in  a  xordance  with  the  requirements 
of  §  58  30-15(0  of  this  chapter. 
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Cable  and  wiring  requirements. 
Batteries— general. 
Battery  categories. 
Battery  installations. 
Semiconductor  rectifier  systems. 
System  and  equipment  grounding. 
Overcurrent  protection. 
Shore  power. 
Radiotelephone  installations. 


Subpart  D— Lighting  Systems 

120.410    Ughting  fixtures. 
120.420    Navigation  lights. 
120.430    Portable  lights. 
120.432    Emergency  lighting. 
120.434    Lifeboats  and  liferaft  floodlights  on 
vessel  more  than  65  feet  in  length  with 

overnight  accommodations  for  more  than 
49  passengers. 

Subpart  E— Miscellaneous  Systems  and 
Requirements 

120.520    Ufeboat  winches, 
120..S30    Hazardous  areas. 
120.540    Elevators. 
120.550    General  alarm  systems. 

Authority:  46  U.S.C.  2103,  3306;  E  O 
12234.  45  PR  58801,  3  CFR,  1980  Comp.,  p 
277;  49  CFR  1.46. 

Subpart  A— General  Provisions 
§120.100    Intent 

This  part  contains  requirements  for 
tlie  design,  construction,  installation, 
and  operation  of  electrical  equipment 
and  systems  including  power  sources, 
hghting,  motors,  miscellaneous 
equipment,  and  safety  systems. 

§  120.1 15    Applicability  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b)  and  (c)  of  this  section,  an 
existing  vessel  must  comply  with  the 
regulations  on  electrical  installations, 
equipment,  and  material  which  were 
applicable  to  the  vessel  on  [date  of  the 
day  before  the  effective  date  of  the  final 
rule)  or,  as  an  alternative,  the  vessel 
may  comply  with  the  regulations  in  this 
part. 

(b)  An  existing  vessel  must  comply 
with  the  requirements  of  §§  120.420  and 
120.430. 

(c)  New  installations  of  electrical 
equipment  and  material,  and  the  repair 
or  replacement  of  wire  and  cable,  on  an 
existing  vessel,  which  are  completed  to 
the  satisfaction  of  the  cognizant  OCMI 
on  or  after  [effective  date  of  the  final 
rule),  must  comply  with  this  part. 
Replacement  of  existing  equipment,  not 
including  wire  or  cable,  installed  on  the 
the  vessel  prior  to  [effective  date  of  the 
final  rule]  need  not  comply  with  the 
regulations  in  this  part. 

Subpart  &— General  Requirements 

§120.200    General  design,  Installation,  »)d 
maintenance  requirements. 

Electrical  equipment  on  a  vessel  must 
be  installed  and  maintained  to: 

(a)  Provide  services  necessary  for 
safety  imder  normal  and  emergency 
conditions; 

(b)  Protect  passengers,  crew,  other 
persons,  and  the  vessel  fix)m  electrical 
hazards,  including  fire,  caused  by  or 
originating  in  electrical  equipment,  ana 
electrical  shock; 


(c)  Minimize  accidental  personnel 
contact  with  energized  parts;  and 

(d)  Prevent  electrical  ignition  of 
flammable  vapors. 

§120.210    Protection  from  wet  and 
corrosive  environments. 

(a)  Electrical  equipment  used  in  the 
following  locations  must  be  dripproof: 

(1)  A  machinery  space; 

(2)  A  location  normally  exposed  to 
splashing,  water  washdown.  or  other 
wet  conditions  within  a  galley,  a 
laundry,  or  a  public  washroom  or  toilet 
room  that  has  a  bath  or  shower:  or 

(3)  Another  space  with  a  similar 
moisture  level. 

(b)  Electrical  equipment  exposed  to 
the  weather  must  be  watertight. 

(c)  Electrical  equipment  exposed  to 
corrosive  environments  must  be  of 
suitable  construction  and  corrosion- 
resistant. 

§  1 20.220    General  safety  provisions. 

(a)  Electrical  equipment  and 
installations  must  be  suitable  for  the 
roll,  pitch,  and  vibration  of  the  vessel 
underway. 

(b)  All  equipment,  including 
switches,  fuses,  lampholders.  etc..  must 
be  suitable  for  the  voltage  and  current 
utilized. 

(c)  Receptacle  outlets  of  the  type 
providing  a  grounded  pole  or  a  specific 
direct  current  polarity  must  be  of  a 
configuration  Uiat  will  not  permit 
improper  connection. 

(d)  All  electrical  equipment  and 
circuits  must  be  clearly  marked  and 
identified. 

(e)  Any  cabinet,  panel,  box,  or  other 
enclosure  containing  more  than  one 
source  of  power  must  be  fitted  with  a 
sign  warning  persons  of  this  condition 
and  identifying  the  circuits  to  be 
disconnected. 

Sut}part  C — Power  Sources  and 
Distribution  Systems 

§  120.310    Power  sources. 

(a)(1)  Each  vessel  that  relies  on 
electricity  to  power  the  following  loads 
must  have  at  least  two  sources  of 
electricity  for  each  load: 

(i)  The  vital  systems  listed  in 
§  119.710  of  this  subchapter. 

(ii)  Interior  lighting  except  for 
decorative  lights. 

(iii)  Communication  systems 
including  a  public  address  system 
required  under  §  121.610  of  this 
subchapter. 

(iv)  Navigation  equipment  and  lights. 

(2)  Except  as  provided  in  §  120.312.  a 
vessel  with  batteries  of  adequate 
capacity  to  supply  the  loads  specified  in 
paragraph  (a)(1)  of  this  section,  and  a 
generator  or  alternator  driven  by  a 


propulsion  engine,  complies  with  the 
requirement  in  paragraph  (a)(1)  of  this 
section. 

(b)  Where  a  ship  service  generator 
driven  by  a  propulsion  engine  is  used  as 
a  source  of  electrical  power,  a  vessel 
speed  change,  throttle  movement  or 
change  in  direction  of  the  propeller 
shaft  rotation  must  not  interrupt  power 
to  any  of  the  loads  specified  in 
paragraph  (a)(1)  of  this  section. 

§  120.312    Power  sources  on  vessels  of 
more  Itian  65  feet  in  lengtli  wtth  overnight 
accommodations  for  more  than  49 


A  vessel  of  more  than  65  feet  in  length 
with  overnight  accommodations  for 
more  than  49  passengers  must  have: 

(a)  Two  generator  sets; 

(b)  An  electrical  power  system  which 
complies  with  the  requirements  of 
§§111.10-4. 111.10-5, 111.10-9. 
111.10-11  of  this  chapter;  and 

(c)  A  final  emergency  power  source, 
as  defined  by  §  112.01-20  of  this 
chapter,  with  suHicient  capacity  to 
power  the  loads  listed  in  §  112.15-5  of 
this  chapter. 

§  120.320    Generators  and  motor*. 

(a)  Each  generator  and  motor  must  be: 

(1)  liTa  location  that  is  accessible, 
adequately  ventilated,  and  as  dry  as 
practicable:  and 

(2)  Mounted  above  the  bilges  to  avoid 
damage  by  splash  and  to  avoid  contact 
with  low  lying  vapors. 

(b)  Each  generator  and  motor  must  be 
designed  for  an  ambient  temperature  of 
50»C  (122^)  except  that: 

(1)  If  the  ambient  temperature  in  the 
space  where  a  generator  or  motor  will  be 
located  will  not  exceed  40''C  under 
normal  operating  conditions,  the 
generator  or  motor  may  be  designed  for 
an  ambient  temperature  of  40°C;  and 

(2)  A  generator  or  motor  designed  for 
40"*C  may  be  used  in  SO'C  ambient 
locations  provided  the  generator  or 
motor  is  derated  to  80  percent  of  the  full 
load  rating,  and  the  rating  or  setting  of 
the  overourent  devices  is  reduced 
accordingly. 

(c)  A  voltmeter  and  an  ammeter, 
which  can  be  used  for  measuring 
voltage  and  current  of  a  generator  that 
is  in  operation,  must  be  provided  for  a 
generator  rated  at  50  volts  or  more.  For 
each  alternating  current  generator,  a 
means  for  measuring  frequency  must 
also  be  provided.  Additional  control 
equipment  and  measuring  instruments 
must  be  provided,  if  needed,  to  ensure 
satisfactory  operation  of  each  generator. 

(d)  Each  generator  must  have  a 
nameplate  attached  to  it  containing  the 
information  required  by  Article  445  of 
the  NEC  (NFPA  70),  and  for  a  generator 


derated  in  accordance  with  paragraph 
(b)(2)  of  this  section,  the  derated 
capacity. 

te)  Each  motor  must  have  a  nameplate 
attached  to  it  containing  the  information 
required  by  Article  430  of  the  NEC 
(NFPA  70).  and  for  a  motor  derated  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  the  derated  capacity. 

§120.322    Multiple  generators. 

When  a  vessel  is  equipped  with  two 
or  more  generators  to  supply  ship's 
service  power,  the  following 
reouirements  must  be  met: 

(a)  Each  generator  must  have  an 
independent  prime  mover;  and 

(b)  The  generator  circuit  breakers 
must  be  interlocked  to  prevent  the 
generators  from  being  simultaneously 
connected  to  the  switchboard,  except  for 
the  circuit  breakers  of  a  generator 
operated  in  parallel  with  another 
generator  when  the  installation  meets 
§§  111.05-13. 111.12-ll(f).  111.30- 
ig(a).  and  111.30-25(d)  of  this  chapter. 

§  1 20.324    Dual  voltage  generators. 

When  a  dual  voltage  generator  is 
installed  on  a  vessel: 

(a)  The  neutral  of  a  dual  voltage 
system  must  be  solidly  grounded  at  the 
switchboard's  neutral  bus  and  be 
accessible  for  checking  the  insulation 
resistance  of  the  generator  to  ground 
before  the  generator  is  connected  to  the 
bus;  and 

(b)  Ground  detection  must  be 
provided  that: 

(1)  For  an  alternating  current  system, 
meets  §  111.05-27  of  this  chapter;  and 

(2)  For  a  direct  cxirrent  system,  meets 
§  1 1 1 .05-29  of  this  chapter. 

§  1 20.330    Distribution  panels  and 
8witchl)oards. 

(a)  Each  distribution  panel  and 
switchboard  must  be  in  as  dry  a  location 
as  practicable,  accessible,  adequately 
ventilated,  and  protected  from  falling 
debris  and  dripping  or  splashing  water. 

(b)  Each  distribution  panel  or 
switchboard  must  be  totally  enclosed 
and  of  the  dead  fixmt  type. 

(c)  Each  switchboara  must  have 
nonconductive  handrails. 

(d)  Each  switchboard  must  be  fitted 
with  a  dripshield. 

(e)  Distribution  panels  and 
switchboards  which  are  accessible  from 
the  rear  must  be  constructed  to  prevent 
a  person  from  accidentally  contacting 
energized  parts. 

(f)  Working  space  must  be  provided 
around  all  main  distribution  panels  and 
switchboards  of  at  least  24  inches  in 
front  of  the  switchboard,  and  behind  the 
switchboard  at  least  18  inches  from  the 
nearest  bulkhead,  stiffener.  or  frame,  or 
have  no  rear  access. 
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(g)  Noncoiulacting  mats  or  grating 
must  be  provided  on  die  deck  in  front 
of  each  switchboard  and.  if  accessiMe 
from  the  rear,  on  the  deck  in  the  rear  of 
the  switchboard. 

(h)  All  uninsulated  current  carrying 
parts  must  be  mounted  on 
Doncombustible,  nooabsorbent,  high 
dielectric  insulating  matmal. 

(i)  Equipment  mounted  on  a  hinged 
door  of  an  enclosiue  must  be 
constructed  or  shielded  so  that  a  person 
will  not  acddentalfy  contact  energized 
parts  of  the  door  mounted  equipment 
when  the  door  is  open  and  the  drcuit 
energized. 

(j)  hx  the  design  of  a  control,  inteiiock, 
or  indicator  circuit,  al)  practicable  steps 
must  be  taken  to  eliminate  all  but  (me 
source  of  potential  in  an  enclosure.  If 
the  control  functions  make  it 
impracticable  to  energize  the  control, 
interlock  or  indicator  circuit  from  the 
load  side  of  a  motor  and  control 
disconnect  device,  each  conductor  of 
such  a  circuit,  except  those  vital  circuits 
identified  in  §  119.710  oi  this 
subchapter,  must  be  disconnected  from 
all  sources  of  potential  by  a  fiiq^'mnert 
device  actuated  by  the  opening  of  the' 
controller  door,  llie  disconnect  device 
and  its  connections,  including  each 
terminal  block  for  tenninatii^  the 
vessel's  wiring,  must  not  have  any 
electrically  unshielded  or  uninsulated 
surfaces. 

(k)  Switchboards  and  distribution 
panels  must  be  adequately  sized  for  the 
expected  loads. 

S  120.340   CabtaandwIrtiigriqulrenMnt*. 

(a)  If  individual  wires,  rather  than 
cables,  are  used  in  systems  greater  than 
50  volts,  the  wire  must  be  run  in  a 
protective  enclosure.  The  protective 
enclosure  must  have  drain  holes  to 
prevent  the  build  up  of  condensation. 

(b)  All  cable  and  wire  must- 

(1)  Have  stnmded  copper  conductors 
with  sufficient  current  carrying  capacity 
for  the  circuit  in  which  they  are  used; 

(2)  Be  installed  in  a  msmer  to  avoid 
or  reduce  interference  with  radio 
reception  and  compass  indication; 

(3)  Be  protected  from  the  weather 

(4)  Be  installed  with  oMtal  supports 
spaced  not  more  than  24  inches  apart, 
and  in  such  a  manner  as  to  avoid 
chafizig  and  other  damage.  The  use  of 
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plaa  tic  tie  wraps  must  be  limited  to 
bun  King  or  retentioo  of  multiple  cable 
insti  illations,  and  not  used  as  a  means 
of  SI  pport; 

(5  Not  be  installed  with  sharp  bends; 

(6  Be  protected  by  metal  coverings  or 
othe  r  suitable  means  if  in  areas  sub^ 
to  n  acbanical  abuse; 

|7  Be  suitable  for  low  temperatttre 
and  high  humidity  if  installed  in 
refrigerated  compartments; 

(8  Not  be  located  in  a  tank  unless  the 
cabi  >  provides  power  to  equipment  in 
the  I  wk;  and 

(9)  Have  sheathing  or  wire  tiwi>Mifm 
compatible  with  the  fluid  in  a  tAn|i; 

installed  as  allowed  by  paragraph 
.  of  this  section. 

Conductors  in  power  and  lighting 
its  must  be  Na  14  AWG  or  larger, 
ructors  in  contnd  and  indicator 
its  must  be  No.  22  AWG  or  larger. 

(d)  Cable  and  wire  for  power  and 
Hghtf  ng  circuits  must: 

(11  Meet  Section  310-13  of  the  NEC 
(NFFA  70)  except  that  asbestos 
insulated  cable  and  dry  location  cables 
can  tot  be  used; 

{2i  Be  listed  by  Underwriters 
Labo^tories  Inc.  as  UL  Boat  or  UL 
Marikie  cable;  or 

(3|  Meet  §  111.60-1  of  this  chapter. 

(elCable  or  wire  serving  vital  systems 
liste*  in  §  119.710  of  this  subchapter  at 
emei  gency  loads  must  be  routed  as  &r 
as  pi  icticable  from  high  risk  fire  areas 
such  as  galleys,  laundries,  and 
mad  iinery  spaces. 

(0  Cable  or  wire  serving  duplicated 
equi  >ment  must  be  separated  so  that  a 
casu  ilty  that  affects  one  cable  does  not 
affec  the  other. 

(g)  Each  connection  to  a  conductor  or 
term  nal  part  of  a  conductor  that  is 
large  r  than  No.  10  AWG  must  be  made 
with  n  afi  enclosiue  and  have: 

(1]  A  pressure  type  connector  on  each 
conductor; 

(2)  A  solder  hig  on  each  conductor; 

(3)  A  splice  made  with  a  pressure  ^e 
coTui  9ctor  to  a  flexible  lead  or 
conductor  or 

(4)  A  spKce  that  is  soldered,  brazed, 
or  w4lded  to  a  flexible  lead  or 
conductor. 

(h)  Each  connection  to  a  conductor  or 
a  ten  linal  part  of  a  conductor  that  is  Na 
10  A  VG  or  smaller  must  be  made 
with  R  an  enclosure  and: 


Table  120.340(p),  -CoNoucrcm  Sizes  for  Amperes-Lengths 


T(M  eunem  on  cifcuit  amfiefes 


to 

16 


Lenfh  cl  eonAielor  In  lBe«  »o»  soiiwe  0*  ewrert  to  rrwst  distant  fixture  [12  votts.  *<**e—1^ 

pefcem  dRipmre  sizes  (A.W£.)} 


to 


(Ij  Meef  paragraph  (g/  of  this  section; 
or 

(2)  Have  damps  or  screws  with 

terminal  plates  that  have  turned  higs  or 

other  suitable  means  to  csfMuie  the 
terminal. 

U)  A  connector  or  hig  of  the  set  screw 
type  must  not  be  used  with  a  stranded 
conductor  smaller  than  Na  14  AWG 
except  if  there  is  •  zKxuoCating  fbllower 
that  travels  with  the  set  screw  and 
makes  pressure  coitfact  with  the 
conductor. 

(j)  Each  pressme  type  wire  connector 
and  hig  must  meet  UL  4aeA.  The  use  of 
wire  nuts  is  prohibited. 

(k)  Eech  terminal  block  must  have  6- 
32  terminal  screws  or  larger. 

(1)  Wire  connectors  utilized  in 
conjunction  with  screw  type  terminal 
blocks  must  be  of  the  captive  type  such 
as  the  ring  or  the  flanged  spade  type. 

(m)  A  caUe  must  not  be  spKced  in: 

(1)  A  hazardous  locatioB;  or 

(2)  fai  another  locatioi  exoqtt- 

(i)  A  c^ile  installed  in  a  subassembly 
may  be  spHced  to  a  cable  installed  in 
another  subassembly; 

Ui)  For  a  vessel  receiving  akerations. 
a  cable  may  be  spliced  to  extend  a 
circuit; 

(iii)  A  cable  having  a  large  size  or 
exc^ional  length  may  be  spbced  to 
facilitate  its  installation;  and 

(iv)  A  cable  may  be  sphced  to  replace 
a  damaged  section  of  the  cable  if.  before 
repladng  the  damaged  section,  the 
insulation  resistance  of  the  remainder  of 
the  cable  is  measured,  and  it  is 
determined  that  the  condition  of  the 
insulation  is  unimpaired. 

(n)  All  material  in  a  cable  splice  must 
be  chemically  compatible  with  all  other 
material  in  the  splice  and  with  the 
materials  in  the  cable. 

(o)  Ampedties  for  conductors  must 
meet  Section  310-15  of  the  NEC  (NFFA 
70)  or  IEEE  Standard  45.  as  appropriate. 

(p)  Condudcffs  must  be  sized  so  that 
the  voltage  drop  at  the  load  terminals 
does  not  exceed  10  percent  Table 
120.34O(p)  indicates  the  size  of 
conductor  required  for  correnMmding 
lengths  and  steady  state  (stabte)  values 
to  obtain  not  more  than  this  vohage 
drop  at  the  load  terminals  of  a  two 
condudor  drcuit. 
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t4 
14 
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20 


14 
t4 
12 
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T4 
12 

to 


30 


14 

to 


35 


14 
12 
10 


40 


14 

to 


14 

to 
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t2 
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56 


12 

to 

8 


60 


12 

8 
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Table  120.340(p).— Conductor  Sizes  for  Amperes— Lengths— Continued 


Total  current  on  circuit,  amperes 

Length  of  conductor  in  feet  from  source  of  current  to  most  distant  fixture  [12  volts,  2-wire— 10 

percent  drop  wire  sizes  (A.W.G.)) 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 

20 „_ 

12 
10 

12 
10 

10 
10 

10 
8 

8 
8 

8 
8 

8 
6 

8 
6 

6 
6 

6 
6 

6 

4 

25 

Other  values  can  be  computed  by  means  of  the  following  formula: 
K  X I X  L(x2  for  two  -  wire  circuit) 


cm  =  - 


(1) 


Where: 

cm  -  Circular  -  mil  area  of  conductor 

K  - 10.75  (a  constant  representing  the  mil  -  foot  resistance  of  copper). 

I  -  Load  current,  in  amperes. 

L  -  Length  of  conductor  from  center  of  distibution,  in  feet. 

E  -  Voltage  drop  at  load,  in  volts. 


(q)  If  used,  each  armored  cable 
metallic  covering  must: 

(1)  Be  electrically  continuous;  and 

(2)  Be  grounded  at  each  end  of  the  run 
to: 

(i)  The  metallic  hull;  or 
(ii)  The  common  ground  plate  on 
nonmetallic  vessels:  and 

(3)  Have  final  sub-circuits  groimded  at 
the  supply  end  only. 

(r)  A  portable  or  temporary  electric 
cord  or  cable  must  be  construded  and 
used  in  compliance  with  the 
requirements  of  §  111.60-13  of  this 
chapter  for  a  flexible  eledric  cord  or 
cable. 

§120.350    Batlartea— generaL 

(a)  Where  provisions  are  made  for 
charging  batteries,  there  must  be  natural 
or  induced  ventilation  suffident  to 
dissipate  the  gases  generated. 

(b)  Each  battery  must  be  located  as 
high  above  the  bilge  as  pradicable, 
sectued  to  proted  against  shifting  with 
the  roll  and  pitch  of  the  vessel,  and  free 
from  exposure  to  water  splash  or  spray. 

(c)  Batteries  must  be  accessible  for 
maintenance  and  removal. 

(d)  Connections  must  be  made  to 
battery  terminals  with  permanent  type 
connedors.  Spring  clips  or  other 
temporary  type  clamps  are  prohibited. 

(ej  Batteries  must  be  mounted  in  trays 
lined  with,  or  construded  of.  a  material 
which  is  resistant  to  damage  by  the 
electrolyte. 

(f)  Battery  chargers  must  have  an 
ammeter  conneded  in  the  charging 
circuit. 

(g)  If  the  batteries  are  not  adjacent  to 
a  distribution  panel  or  switchboard 
which  distributes  power  to  the  lighting, 
motor,  and  appliance  drcuits.  the 
battery  lead  must  have  a  fuse  in  series. 


located  as  close  as  pradicable  to  the 
battery. 

(h)  Batteries  used  for  engine  starting 
are  to  be  located  as  close  as  possible  to 
the  engine  or  engines  served. 

S120.352    Battery  categories. 

This  section  applies  to  batteries 
installed  to  meet  the  requirements  of 
§  120.310  for  secondary  sources  of 
power  to  vital  loads,  or  sources  of  power 
to  final  emergency  loads. 

(a)  Large.  A  large  battery  installation 
is  one  conneded  to  a  battery  charger 
having  an  output  of  more  than  2  kw, 
computed  from  the  highest  possible 
charging  current  and  the  rated  voltage  of 
the  battery  installation. 

(b)  Small.  A  small  battery  installation 
is  one  coimeded  to  a  battery  charger 
having  an  output  of  2  kw  or  less, 
computed  fit)m  the  highest  possible 
charging  cturent  and  tiie  rated  voltage  of 
the  battery  installation. 

{120.354   Battery  Installations. 

(a)  Large  batteries.  Each  large  battery 
installation  must  be  located  in  a  locker, 
room  or  enclosed  box  solely  dedicated 
to  the  storage  of  batteries.  Ventilation 
must  be  provided  in  accordance  with 

§  111.15-10  of  this  chapter.  Electrical 
equipment  located  within  the  battery 
enclosure  must  be  approved  by  an 
independent  laboratory  for  Class  I. 
Division  1.  Group  B  hazardous  locations 
and  meet  part  111.  subpart  111.105  of 
this  chapter. 

(b)  Small  batteries.  Each  small  battery 
installation  must  be  located  in  a  well 
ventilated  space  and  proteded  bom 
falling  objects.  A  small  battery 
installation  must  not  be  in  a  closet, 
storeroom,  or  similar  space. 


$120,360   Semiconductor  rsclifler 
systems. 

(a)  Each  semiconductor  rectifier 
system  must  have  an  adequate  heat 
removal  system  that  prevents 
overheating. 

(b)  Where  a  semiconductor  rectifier 
system  is  used  in  a  propulsion  system 
or  in  other  vital  systems  it  must: 

(1)  Have  a  current  limiting  circuit; 

(2)  Have  external  overciurent 
protedion;  and 

(3)  Meet  Sedions  35.84.2  and  35.84.4 
of  the  ABS  "Rules  for  Building  and 
Classing  Steel  Vessels." 

§  1 20.370    System  artd  equipment 
grounding. 

(a)  All  metallic  enclosures  and  frames 
of  electrical  equipment  must  be 
permanently  grounded  to  the  hull  on  a 
metallic  vessel.  On  a  nonmetallic  vessel 
the  enclosures  and  frames  of  electrical 
equipment  must  be  bonded  together  to 
a  common  ground  by  a  normally  non- 
current  carrying  conductor.  Metallic 
cases  of  instruments  and  secondary 
windings  of  instrument  transformers 
must  be  grounded. 

(b)  If  a  grounded  distribution  system 
is  provided,  there  must  be  only  one 
connection  to  ground,  regardless  of  the 
number  of  power  sources.  This  ground 
connedion  must  be  at  the  switchboard 
or  at  the  common  ground  plate,  which 
must  be  accessible. 

(c)  Each  propulsion,  power,  lighting, 
or  distribution  system  having  a  neutral 
bus  or  condudor  must  have  the  neutral 
grounded. 

(d)  The  neutral  of  each  grounded 
generation  and  distribution  system  must 
be  grounded  at  the  generator 
switchboard  and  have  the  ground 
connedion  accessible  for  checking   . 


insulation  resistance  of  the  generator  to 
ground  before  the  generator  is 
connected  to  the  bus,  except  the  neutral 
of  an  emergency  power  generation 
system  must  be  grounded  with: 

(1)  No  direct  ground  connection  at  the 
emergency  switchboard; 

(2)  The  neutral  bus  pamanently 
connected  to  the  neutral  bus  on  the 
main  switchboard;  and 

(3)  No  switch,  circuit  breaker,  or  fuse 
in  the  neutral  conductor  of  the  bus-tie 
feeder  connecting  the  emergency 
switchboard  to  the  main  switchboard. 

(e)  On  a  nonmetallic  vessel  where  a 
ground  plate  is  provided  for  radio 
equipment,  it  must  be  connected  to  the 
common  ground. 

(f)  On  a  metallic  vessel  a  grounded 
alternating  current  system  must  be 
grounded  to  the  hull.  On  a  nonmetallic 
vessel  the  neutral  must  be  connected  to 
the  common  ground,  except  that 
aluminum  grounding  conductors  must 
not  be  used. 

(g)  Equipment  grounding  conductors 
must  be  sized  in  accordance  with 
Section  250-95  of  the  NEC  (NFPA  70). 

(h)  Each  bKulaled  grounding 
conductor  of  »  cable  must  be  identifted 
by  one  of  the  following  means: 

(1)  A  green  braid  or  green  insulation; 

(2)  Stripping  the  insulation  from  the 
entire  exposed  length  of  the  grounding 
conductor;  or 

(3)  Marking  the  exposed  insulation  of 
the  grounding  conduaor  with  green 
tape  or  green  adhesive  labels. 

(i)  A  vessel's  bull  must  not  carry 
current  as  a  conductor  except  for  the 
following  systems: 

(1)  Impressed  current  cathodic 
protection  systems;  or 

(2)  Battery  systems  for  engine  starting, 
(j)  Cable  armor  must  not  be  used  to 

ground  electrical  equipment  or  systems. 

(k)  Receptacle  outlets  and  attachment 
plugs  for  portable  lamps,  tools,  and 
similar  apparatus  operating  at  100  volts 
or  more,  must  have  a  grounding  pole 
and  a  grounding  conductor  in  the 
portable  cord. 

(I)  Each  nonmetalhc  mast  and  top 
mast  must  have  a  hghtning  ground 
conductor. 

§1201380    Overcurrem  protection. 

(a)  Overcurrent  protection  must  be 
provided  for  each  ungrounded 
comhictor  for  the  purpose  of  operung 
the  electric  circuit  if  the  current  reaches 
a  vahie  that  causes  an  excessive  or 
dangerous  temperature  in  the  conductor 
or  conducted*  insulation. 

(b)  A  conductor  of  a  control,  interlock, 
or  indicator  circuit,  such  as  a  conductor 
for  an  instroment.  pilot  bght,  ground 
detector  light,  or  potential  transformer, 
must  be  protected  by  an  overcurrent 
device. 


2136  Fwkral  Register/ Vol.  59.  vfo.  9  /  Thursday.  January  13.  1994  /  Proposed  Rules 


(c)  Each  generator  must  be  protected 
by  an  overcurrent  device  set  at  a  vahie 
not  ekceeding  115  per  cent  of  the 
geneptor  full  load  rating. 

(d>iAll  circuits  other  than  steering 
system  drcurts  must  be  protected 
againkt  both  overload  and  ^ort  ciicuit. 

(e)  Each  steering  gear  Ceeder  circuit 
must  be  protected  by  a  circuit  breaker 
that  meets  the  requirements  of 
paragtaphs  (a)  and  (b)  of  §  1 1 1 .93-1 1  of 
this  mapter. 

(f)  iach  lighting  branch  circuit  must 
be  protected  against  overcurrent  either 
by  fuies  or  circuit  breakers  rated  at  not 
more  than  30  amperes. 

(g)  Conductors  must  be  protected  in 
accordance  with  their  cxirrent  carrying 
capadties.  If  the  allowable  current 
carry|ig  capacity  does  not  correspond  to 
a  Stan  dard  device  size,  the  next  larger 
overc  urent  device  may  be  used 

provii  led  it  does  not  exceed  150  per  cent 
of  the  conductor  current  carrying 
capac  ty. 

(h)  Jvercurrent  devices  capable  of 
cairyi  ig  the  starting  current  of  the 
motn  most  be  installed  to  protect 
motoi  5.  motor  cooductws,  and  control 
apparatus  against: 

(1)  Overcurrent  due  to  ishort  circuits 
or  grc^nd  fauhs;  and 

(2}  I  >verload  due  to  motor  running 
overci  unrent,  in  accordance  with 
§  111.  ^0-1  of  this  chapter.  A  protective 
devia  integral  with  the  motor,  which  is 
respoi  «ive  to  both  motor  current  and 
tempe  rature,  may  be  used. 

(i)  /  n  emergency  switch  must  be 
provided  in  the  normally  ungrounded 
main  $upply  conductor  from  a  battery. 
The  ST^itch  must  be  accessible  arid 
located  as  close  to  the  battery  as 
practicable. 

(j)  Tne  grounded  conductor  of  a 
circuit  must  not  be  disconnected  by  a 
switcl  or  circuit  breaker,  unless  the 
ungroi  mded  conductors  are 
simult  meously  disconnected. 

(k)  I  disconnect  means  must  be 
provic  ed  on  the  supply  side  of  and 
adjace  it  to  ail  fuses  for  the  purpose  of 
de-en<  rgizing  the  fuses  for  inspection 
and  m  lintenance  purposes. 

(1)  If  the  disconnect  means  is  not 
within  sight  of  the  equipment  that  the 
circuit  supplies,  means  must  be 
provi*d  for  locking  the  disconnect 
devicajin  the  open  position. 

(m)  Fuses  must  be  of  the  cartridge 
type  oily  and  be  listed  by  Underwriters 
Laborakories  or  another  independent 
laborainy  recognized  by  the 
Comm^dant. 

(n)  E  ach  circuit  breaker  mttst  meet  UL 
489  an  1  be  of  the  manually  reset  type 
design  k)  for 

(1)  h  ivers^  time  delav: 


JMI 


(2)  Instantaneous  short  circuit 
protection;  and 

(3)  Switching  duty  if  the  breaker  is 
used  as  a  switdi. 

(o)  Each  circuit  breaker  must  indicate 
whether  it  is  in  the  open  or  closed 
position. 

S  120.390    Shore  power. 

A  vessel  with  an  electrical  system 
operating  at  more  than  50  volts,  which 
is  provided  with  a  means  to  connect  to 
shore  power,  must  meet  the  following: 

(a)  A  shore  power  connection  box  or 
receptacle  must  be  permanently 
iiutalled  at  a  convenient  location; 

(b)  A  cable  connecting  the  shore 
power  connection  box  or  receptacle  to 
the  switchboard  or  main  distribution 
panel  must  be  permanently  installed; 

(c)  A  circuit  breaker  must  be  provided 
at  the  switchboard  or  main  distribution 
panel  for  the  shore  power  connection; 
and 

(d)  The  circuit  breaker,  required  by 
paragraph  (c)  of  this  section,  must  be 
interlocked  with  the  vessel's  power 
sources  so  that  shore  power  and  the 
vessel's  power  sources  may  not  be 
operated  simultaneously. 

§12a392    RadioMephwMlRstaNaSoiis. 
A  separate  circuit,  with  overcurrent 
protection  at  the  main  (ftstribution 
panel,  must  be  provided  for  each 
radiotelepbone  installation. 

Subpart  D—Lighflng  Systems 

§120.410    Lighting  fixtures. 

(a)  Each  lighting  fixture  globe,  lens,  or 
diffuser  must  have  a  guard  or  be  made 
of  hi^  strength  material,  except  in  an 
accommodation  space,  radio  room, 
galley,  or  similar  space  where  it  is  not 
subject  to  damage. 

(b)  A  lighting  fixture  may  not  be  used 
as  a  connection  box  for  a  circuit  other 
than  the  branch  circuit  supplying  the 
fixture. 

(c)  A  lighting  fixture  must  be  installed 
as  follows: 

'  (1)  Each  fixture  must  comply  with 
§  120.200. 

(2)  Each  lighting  fixture  and 
lampholder  must  be  fixed.  A  fixture 
must  not  be  supported  by  the  screw 
shell  of  a  lampholder. 

f3)  Each  pendant  type  lighting  fixture 
must  be  suspended  by  and  supplied 
through  a  tlueaded.  rigid  conduit  stem. 

(4)  Each  table  lamp,  desk  lamp,  floor 
lamp,  or  similar  equipment  must  be 
secured  in  place  so  that  it  cannot  be 
displaced  iiry  the  roll  or  pitch  at  the 
ve^eL 

(d)  An  exterior  lighting  fixture  in  an 
electrical  system  operatiAg  at  Boce  **u» 
SO  volts  must  comply  with  the 
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requirements  of  UL  595.  A  lighting 
fixture  in  an  accomauxlatioa  spaos. 
radio  room,  galley  at  similar  intericv 
space  may  comply  with  UL  57, 1570, 
1571. 1572, 1573,  or  1574. 

S  120.420    Navigation  lights. 

All  vessels  must  have  navigation 
lights  that  are  in  compliance  with  the 
applicaUe  sections  of  the  International 
and  Inland  Navigation  Rules,  except 
that  a  vessel  of  more  than  65  feet  in 
length  must  also  have  navigation  lights 
that  meet  UL  1104. 

S  120.430    Portable  HgMiL 

Each  vessel  must  be  equipped  with  at 
least  two  portable  battery  lights.  One  of 
these  lights  must  be  located  at  the 
operating  station  and  the  other  at  the 
access  to  the  propulsion  machinery 
space. 

$120432    Emergency  Hglttlng. 

(a)  Each  vessel  must  have  adequate 
emergency  lighting  fitted  along  the  line 
of  escape  to  the  main  deck  from  all 
passenger  and  crew  accommodation 
spaces  located  below  the  main  deck. 

(b)  The  emergency  lighting  required 
by  paragraph  (a)  of  this  section  must 
automatically  actuate  upon  feilure  of  the 
main  lighting  system.  If  a  vessel  is  not 
equipped  with  a  single  source  of  power 
for  emergency  lighting,  it  must  have 
individual  battery  powered  lights 
which: 

(1)  Are  automatically  actuated  upcm 
loss  of  normal  power; 

(2)  Are  not  readily  portable; 

(3)  Are  connectedi  to  an  automatic 
batteiy  charger  and 

(4)  Have  sufficient  capacity  for  a 
minimum  of  6  hours  of  continuous 
operation. 

(c)  A  vessel  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers  must  have 
an  emergency  lighting  system  which 
complies  with  part  112  of  this  chapter. 

1120.434    LtfaboatandltferafHIoedHgMs 
on  veeseis  of  meie  than  65  feet  m  langib 
with  overnight  eccommodatkme  for  more 
than49| 


Each  vessel  of  mom  than  65  faet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers  nmst  have 
floodlights  for  illuminating  the  stowage 
positkm  and  embarkation  station  of 
lifeboats,  liferafts,  rescxie  boats,  and 
rescue  platforms,  where  installed.  These 
floodK^its  must  meet  the  reqtrirements 
of  §  111.75-16  of  this  chapter. 


and 

1120.520    Ufeboetwtacbea, 

Each  electzic  power  operated  lifeboat 
winch  ntist  meet  part  111,  stibpeit 


111.95  and  put  160.  sol^ert  16a015  of 

this  chapter. 

S120.530   Hazardouaareai. 

(a)  Electrical  equipment  in  lodceis 
used  to  store  paint,  oil,  turpentine,  or 
other  flammable  liquids  must  be 
explosion-proof  or  be  part  of  an 
intrinsically  safe  system. 

(b)  Explosion-proof  equipment  and 
intrinsically  safe  systems  must  meet  the 
requirements  of  pfflt  111.  subpart 
111.105  of  this  chapter. 

§120.540    Elevators. 

Each  electric  power,  control,  and 
interlock  circuit  of  an  elevator  on  a 
vessel  must  meet  the  requirements  of 
ANSI  A17.1. 

§120.550    General  atarmsyateme. 

(a)  All  vessels  with  overnight 
accommodations  must  be  equipped  with 
a  general  alarm  system. 

(b)  A  vessel  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers  must  have 
a  gen«al  alarm  which  meets  the 
requirements  of  part  113.  subpart  113.25 
of  this  chapter. 

(c)  The  public  address  system 
required  by  §  121.610  of  this  subchapter 
may  be  used  to  sound  the  general  alarm 
signal. 

PART  121— VKSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

Subpart  A— General  Provlslona 

121.100   General  requiiemeot. 

121.115    Applicability  to  existing  vessels. 

Subpart  B— Cooking  and  Heating 

121.200  General. 

121.202  Restrictions. 

121.210  Heating  Equipment 

121.220  CooIuDg  Equipment 

121.240  Gas  Systems. 

Subpart  C— Mooring  and  TotUng  EqaifRnent 
121.300   Graond  tadde  and  mooring  lines. 

Subpart  D-Navigation  Equipment 

121.402  GompasMs. 

121.404  Radars. 

121.410  EIflctronicpositieafi9dii(  devices. 

121.420  Charts  sad  nautical  puMlcatioat. 

Subpart  E    Radle 

1 21 .502    Requimnents  of  the  Fedeial 

Commimications  Commission. 
121.506    Emergency  broadcast  placard. 

Subpert  F— Conttol  end  Intemel 


Subpart  < 

121.702    Oil  polhitian  prevention 

equipment  and  procedures. 
121.704    Marin*  sanitatioa  devices. 
121.710    First  aid  kits. 

AadMRlr.  M  VS.C.  2103.  3306;  E.O. 
12234, 45  PR  58801,  3  CFR.  1980  Goop..  p. 
277;  49  CFR  1.46. 

Subpart  A— Clenaral  ProvWens 

§  121.109   Qeneral  laqniivntenL 

(a)  Vessel  control  systems  and  other 
miscellaneous  systems  and  equipment 
required  by  this  part  muat  be  suitable 

for  thepurposes  intended. 

(b)  The  cognizant  OCMI  may  require 
navigation,  control,  or  communication 
equipment,  in  excess  of  the  equipment 
specifically  required  by  this  part,  on  a 
vessel  which  is  of  a  novel  design, 
operates  at  high  speeds  in  restricted  or 
high  traffic  areas,  operates  in  a 
dynamically  supported  mode,  or 
operates  on  extended  routes  or  in 
remote  locations. 


§121.115    AppUcablilty  to  existing ' 

(a)  An  existing  vessel  need  not 
comply  with  §§  121.402(c),  121.404, 
121.410,  and  121.602  unless  the 
cognizant  OCMI  specifically  r^uires 
compliance  due  to  the  route  or  service 
of  the  vessel. 

(b)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
§  121.610  until  [date  5  years  (rfter 
effective  date  of  the  final  rule],  or  10 
years  after  its  keel  was  laid  or  the  vessel 
was  at  a  similar  stage  of  construction, 
whichever  is  later. 

(c)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
§  121.710  until  [date  1  year  after 
effective  date  of  the  fiaal  rule]. 

Subpart  B— Cooking  and  llaaHiiy 


121.602    Internal  communication  systems. 

121.610    Public  ad(b«se  systmu. 

121.620    I>R9uUi<s  engiiw  oontroi  syslenu. 


§121.200 

Cooking  and  heating  equipaient  most 
be  suitable  for  marine  use.  Equipment 
designed  and  installed  in  accordance 
with  ABYC  A-3  and  A-7,  or  with  NFPA 
302  complies  with  this  requirement, 
except  as  restricted  by  S  121.202. 

1121.202    Bestrtctfone. 

(a)  The  use  of  gasoline  for  cot^ng, 
heating,  or  limiting  is  prohibited  on  all 
vessels. 

(b)  Fireplaces  or  other  heating  and 
cooking  equipment  with  open  flame* 
are  prohibited  from  being  used  on  all 
vessels. 

(c)  Vessels  permitted  to  use  liquefied 
and  non-Uquefied  gases  as  cooking  fuels 
by  46  CFR  part  147  nmst  meet  the 
requirements  of  §  121 .240.  The  use  of 
these  fueb  fior  cooking,  heattaifi,  and 
lighting  on  ferry  vessels  is  prohibitea  by 
46  CFR  pert  147. 
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§121.210   HMting  equipment 

(a)  Each  heater  must  be  so  constructed 
and  installed  as  to  prevent  the  hanging 
from  it  of  items  such  as  towels  and 
clothing. 

(b)  Each  electric  space  heater  must  be 
provided  with  a  thermal  cutout  to 
prevent  overheating. 

(c)  Each  heater  element  of  an  electric 
space  heater  must  be  of  an  enclosed 
type,  and  the  element  case  or  jacket 
must  be  made  of  a  corrosion  resistant 
material. 

§121.220   Cooking  equipment 

(a)  Doors  on  a  cooking  appliance  must 
be  provided  with  heavy  duty  hinges  and 
locking  devices  to  prevent  accidental 
opening  in  heavy  seas. 

(b)  A  cooking  appliance  must  be 
installed  to  prevent  movement  in  heavy 
seas. 

(c)  For  a  grill  or  similar  type  of 
cooking  appliance,  means  must  be 
provided  to  collect  grease  or  fat  and  to 
prevent  its  spillage  on  wiring  or  the 
deck. 

(d)  Grab  rails  must  be  installed  on  a 
cooking  appliance  when  determined  by 
the  cognizant  OCMI  to  be  necessary  for 
safety. 

(e)  Sea  rails,  with  suitable  barriers  to 
prevent  accidental  movement  of  cooking 
pots,  must  be  installed  on  a  cooking 
range. 

(0  Electric  connections  for  a  cooking 
appliance  must  be  dripproof. 

§121.240   Gas  systems. 

(Reserved  for  final  rules  which  have 
been  developed  under  Coast  Guard 
Docket  83-013,  Carriage  and  Use  of 
Liquefied  and  Non-liqueHed  Gas  as 
Cooking  Fuels  on  Vessels  Carrying 
Passengers,  and  which  will  be  inserted 
in  this  section.] 

Subpart  C— Mooring  and  Towing 
Equipment 

§121.300   Qround  taclde  and  mooring 


A  vessel  must  be  fitted  with  groimd 
tackle  and  mooring  lines  necessary  for 
the  vessel  to  be  safely  anchored  and 
moored.  The  ground  tackle  and  mooring 
lines  provided  must  be  satisfactory  for 
the  size  of  the  vessel,  the  waters  on 
which  the  vessel  operates,  and  other 
operating  hazards,  subject  to  the 
approval  of  the  cognizant  OCMI. 

Sut>partD— Navigation  Equipment 

§121.402   Compasses. 

(a)  Except  as  otherwise  provided  in 
this  section  every  vessel  must  be  fitted 
with  a  suitable  magnetic  compass 
designed  for  marine  use,  to  be  mounted 
at  the  primary  operating  station. 


(b) 
fitted 
(1) 
(2) 
(3) 
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I  rhe  following  vessels  need  not  be 

i  with  a  compass: 

I  \  vessel  on  a  rivers  route; 

I  \  non-self-propelled  vessel;  and 

I  \  vessel  operating  on  short 

restrii  ;ted  routes  on  lakes,  bays,  and 

soun<  s. 
(c)  Except  on  a  vessel  limited  to 

daytivie  operations,  the  compass  must 

be  illimiinated. 

§121.404    Radars.  ~^^ 

(a)  rhe  following  self-propelled 
vesse  8  must  be  fitted  with  a  FCC  type 
accep  ted  general  marine  radar  system 
for  su  rface  navigation  with  a  radar 
screei  i  mounted  at  the  primary 
operating  station: 

(1)  A  vessel  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  mi  >re  than  49  passengers;  and 

(2)  \  ferry  which  operates  on  a  rivers 
route  not  within  one  mile  of  land. 

(3)  \ny  other  vessel,  except  a  vessel 
opera  :ed  on  a  short  restricted  route 
when  the  cognizant  OCMI  has 

deten  ained  that  a  radar  is  not  necessary 
due  ti  I  the  vessel's  route  and  local 
weather  conditions. 

(b)  The  radar  and  its  installation  must 
be  su^able  for  the  intended  speed  and 
route  bf  the  vessel. 

§121.^10    Electronic  position  fixing 

A  vessel  on  an  oceans  route  must  be 
equipped  with  an  electronic  position 
fixingj  device,  capable  of  providing 
accurtte  fixes  for  the  area  in  which  the 
vessel  operates,  to  the  satisfaction  of  the 
cognizant  OCMI. 

§121.420   Charts  and  nautical 
publlcMons. 

(a)  As  appropriate  for  the  intended 
voyagfe,  a  vessel  must  carry  adequate 
and  u  )-to-date: 

(1)  I  Charts  of  large  enough  scale  to 
make  wfe  navigation  possible; 

(2)  J.S.  Coast  Pilot  or  similar 
publi(  ation; 

(3)  I  k>ast  Guard  Light  List: 

(4) '  'ide  tables  published  by  the 
Natioi  lal  Ocean  Service;  and 

(5)  I  Current  tables  published  by  the 
Natioi  lal  Ocean  Service,  or  a  river 
currei  t  publication  issued  by  the  U.S. 
Army  Corps  of  Engineers  or  a  river 
autho  ity. 

(b)  Ixtracts  fi-om  the  publications 
listed  in  paragraph  (a)  of  this  section  for 
the  an  las  to  be  transited  may  be 

provi<  ed  instead  of  the  complete 
publi(  ation. 

Subpi  irt  E— fladio 

§1214  02    Requirements  of  the  Federal 
Comni  iinicatlons  Commission. 

A  w  (ssel  must  comply  with  the 
appli(  able  requirements  for  any  radio 


JMI 


and  EPIRB  Installations,  including  the 
requirements  for  a  station  license  and 
installation  certificates  to  be  issued  by 
the  Federal  Communications 
Commission,  as  set  forth  in  47  CFR  part 
80. 

§121.506    Emergency  broadcast  placard. 

A  durable  placard  must  be  posted 
next  to  all  radiotelephone  installations 
with  the  following  instructions  and 
information,  specific  to  the  individual 
vessel,  indicated  on  it: 
Emergency  Broadcast  Procedures 

(1)  Make  sure  your  radiotelephone  is  on. 

(2)  Select  156.8  mHz  (channel  16  VHF)  or 
2182  kHz.  (Channel  16  VHF  and  2182  kHz  on 
SSB  are  for  emergency  and  calling  purposes 
only.) 

(3)  Press  microphone  button  and.  speaking 
slowly— clearly— calmly,  say:  "MAYDAY- 
MAYDAY— MAYDAY" 

for  situations  involving  Immediate  Danger  to 
Life  and  Property;  and  "PAN^»AN— PAN" 
for  urgent  situations  where  there  is  No 
Immediate  Danger  to  Liffe  or  Property. 

(4)  Say:  "THIS  IS  (VESSEL'S  NAME). 
(VESSEL'S  NAME).  (VESSEL'S  NAME), 
(VESSEL'S  CALL  SIGN).  OVER." 

(5)  Release  the  microphone  button  briefly 
and  listen  for  acknowledgment.  If  no  one 
answers,  repeat  steps  3  &  4. 

(6)  If  there  is  no  acknowledgment,  or  if  the 
Coast  Guard  or  another  vessel  responds,  say: 
"MAYDAY"  or  "PAN",  (VESSEL'S  NAME)." 

(7)  Describe  Your  Position  using  latitude 
and  longitude  coordinates,  LORAN 
coordinates,  or  range  and  bearing  from  a 
known  point 

(8)  State  The  Nature  of  The  Distress. 

(9)  Give  Number  Of  Persons  Aboard  And 
The  Nature  Of  Any  Injuries. 

(10)  Estimate  the  Present  Seaworthiness  of 
Your  Vessel. 

(11)  Briefly  Describe  Your  Vessel:  (Length. 
Color.  Hull  Type,  Trim,  Masts,  Power,  any 
Additional  Distinguishing  Features). 

(12)  Say:  "1  Will  Be  Listening  on  Channel 
16/2182." 

(13)  End  message  by  saying:  "THIS  IS 
(VESSEL'S  NAME  &  CALL  SIGN)." 

(14)  If  your  situation  permits,  stand  by  the 
radio  to  await  further  communication  with 
the  Coast  Guard  or  another  vessel.  If  no 
answer,  repeat,  then  try  another  channel. 

Subpart  F— Control  and  Internal 
Communication  Systems 

§  1 21 .602    Internal  communication 
systems. 

(a)  A  vessel  equipped  with  pilothouse 
control  must  have  a  fixed  means  of  two- 
way  communication  from  the  operating 
station  to  the  location  where  the  means 
of  controlling  the  propulsion 
machinery,  required  by  §  121.620(a),  is 
located.  Twin  screw  vessels  with 
pilothouse  control  for  both  engines  are 
not  required  to  have  a  fixed 
communications  system. 

(b)  A  vessel  equipped  with  auxiliary 
means  of  steering,  required  by  §  119.620 


of  this  subchapter,  nost  ha'w  a  fixed 
means  of  two-way  communication  from 
the  operating  stadoa  to  the  location 
where  the  auxiliary  me^os  of  steeri^  is 
controlled. 

{c}  Whoi  the  propulsion  machinery  of 
a  vessel  caanot  be  controlled  from  the 
operatiDg  station,  aa  rificient 
commimication  system  must  be 
provided  between  the  operating  station 
and  the  propulsion  machinery  space. 

(d)  When  the  locations  addressed  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  are  suHlciently  close  together, 
direct  voice  communication  satisfactory 
to  the  cognizant  OCMI  is  acceptable 
instead  of  the  required  fixed  means  of 
communications. 

(e)  The  OCMI  may  accept  hand  held 
portable  radios  as  satisfying  the 
communicaticHis  system  requirement  of 
this  section. 

§12UtO    Pubac  address  systems. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  vessel  must  be 
equipped  with  a  public  address  system. 

(b)  On  a  vessel  of  more  than.  65  feet 
in  length,  the  public  address  system 
must  be  a  fixed  installation  and  be 
audible  during  normal  operating 
conditions  throughout  the 
accommodation  spaces  and  all  other 
spaces  normally  manned  by  crew 
members. 

(c)  A  vessel  with  more  than  one 
passenger  deck  and  a  vessel  with 
ovemi^  accommodations  must  have 
the  public  address  system  operable  from 
the  operating  station. 

(d)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  battery  powered 
bullhom  may  serve  as  the  public 
address  system  if  audible  throughout 
the  accommodation  spaces  of  the  vessel 
during  normal  operating  conditions. 
The  bullhorn's  batteries  are  to  be 
continually  maintained  at  a  fully 
charged  level  by  use  of  a  battery  charger 
or  other  means  acceptable  to  the 
cognizant  OCMI. 

§  121.620    Propulsion  engine  control 
systems. 

(a)  A  vessel  must  have  two 
independent  means  o£  controlling  each 
propulsion  engine.  Control  must  be 
provided  for  the  engine  speed,  direction 
of  shaft  rotation,  and  engine  shutdown. 

(1)  One  of  the  means  may  be  the 
ability  to  readily  disconnect  the  lemots 
engine  control  linkage  to  permit  local 
operation. 

(2)  A  multiple  engine  vessel  with 
indep^Klent  remote  propulsion  control 
for  each  engine  need  not  have  a  second 
means  of  controllmg  each  engine. 

^)  In  addition  to  the  requirements  of 
paragraph  (a),  a  vess^  must  have  a 


reliaUa  means  for  shotting  down  a 
propnlsioB  engine,  whi(±  is 
independent  of  the  engine's  speed 
control,  located  at  the  main  pilothouse 
control  station. 

(c)  A  propulsion  en^ne  control 
system,  including  pilothouse  control, 
must  be  designed  so  that  a  loss  of  power 
to  the  control  system  does  not  result  in 
an  increase  in  shaft  speed  or  propeller 
pitch. 

Sut)part  O— MlseellBneom 

§121.702   Oil  pollution  prsMfMlon 
equtpmeni  and  procedures. 

A  vessel  must  comply  with  the 
applicable  design,  equipment, 
personnel,  procedures,  and  record 
requirements  of  33  CFR  parts  151 .  155, 
and  156. 


§121.704   Marina ) 

A  vessel  with  installed  toilet  fedKties 
must  have  a  marina  sanitation  device 
which  complies  with  33  CFR  pert  159. 

§121.710    First  sU  kits. 

A  vessel  must  carry  a  first  aid  kit 
approved  under  part  160.  subpart 
160.041  of  this  chaptCT  or  a  kit  with 
equivalent  contents,  instructions,  and 
markings.  The  contents  must  be  stowed 
in  a  suitaMe  container,  easily  visible 
and  readily  available  to  the  crew. 

PART  122— OPERATIOMS 
Subpart  A— General  Provtslans 

S«c 

122.100    General  requiremeat. 

122.115    Applicability  to  existing  vessels. 

Sabpart  B-Martne  CasuaNtea  and  Voyage 
Reccrda 

122.202    Notice  of  casualty. 

122.204    Substance  of  marine  casualty 

notice. 
1 22.206    Written  report  of  marine  casualty. 
1 22.208    Damage  to  pressure  vessels. 
122.210    Alcohol  or  drug  use  by  individuaU 

directly  involved  in  casualties. 
122.212    Mandatory  chemical  testing 

foltawrng  serious  marine  incidents. 
122.220    Records  ofa  voyage  resulting  in  a 

marine  casualty. 
122.230    Report  of  accident  to  aid  to 

navigation. 
122.250    Assistance  required. 
122.260    Reports  of  potential  vessel 

casualty. 
122.280    Official  logbooic  for  foreign 

voyages. 
1 22.282    Logboolc  for  vessels  of  more  than 

65  feet  ia  length  with  ovemigbt 

accommodatioa*  far  nore  than  49 

passengers. 

Subpart  C   Mtoseliiieuua  OperaOng 
RequliemsBts 

122.30*    Na^rigBtioii  underwear. 
122.3W    PaMengets  flMcluded  from 
operating  iUtioB. 


122.310    CoofUaaawiAfamsoiani 

Certificate  of  Inspection. 
122.315    Verification  of  vessel  compliance 

with  appliciUe  ttabilMy  raquimaeBti. 
122J20    Steering  gear,  controh,  aiid 

comiBunicatioD  system  teals. 
122.330    Hatches  and  other  opesiogs. 
122.335    Loadiagdoan. 
122.340    Vesaeh  canyiog  vehicles. 
122.356    Carriage  of  hazardous  materiak. 
1 22.360    Use  of  auto  pilot. 
U2.370    Recklaas  or  ne^igeBt  operation 

Subpart  D~Cr««r 

122.402    Licenses. 
122.410    Watchmea. 
122.420    Crew  training 

Salipart  I 


122.502    Crew  and  passenger  list,  and 

voya^  plan. 
122  JM    Pusensercouat 
122.50a    PiaieagcriafctyarieBtatioB. 
122.508    Wearing  olbhiadteta. 
122.510    EmeigBDcy  instructioRS. 
1 2ZS12    EmeigODcy  inslractkiu  piacard 

format. 

122.514  StatioabiU. 

122.515  Passengar  xMy  bilL 

122.516  Lifejacket  placards. 

122.518    Inflatable  survival  craft  placards. 
122.520    Abandon  ship  and  man  overboard 

drills  and  training. 
122.524    Fire  fighting  drills  and  training. 
1 22. 530    Responsibi  lities  of  licensed 

indtAiduels. 

Subpart  F—Marl(inss  Required 
122.602    Hullrawkings. 
122.604     Lifesaving  equipment  markings. 
122.606    Encape  batches  and  emergency 

exits. 
122.608    Fuel  shutofi  valves. 
122.610    Watertight  doors  and  watertight 

hatdies. 
122.612    Fire  protactian  equipsMnt 

Subpart  G— Operational  Readiness, 
Maintenance,  and  Inspection  of  Lrtesavlnfl 
Equipment 

122.700    Operational  readiness. 
122.702    Maintenance. 
122.704     Maintenance  of  foils. 
122.720    Weekly  maintenance  and 

inspections. 
122.722    Monthly  inspections. 
122.724    Quarterly  inspections. 
122.726    Annua)  inspections. 
122.728    Testing  and  servicing  of  Emergency 

Position  faidicBting  RadJobeacoDs 

(EPIRBsJ. 
122.730    Servicing  of  inflatable  liferafts, 

inOatabla  buoyant  apparatus,  inflatable 

lifiejackets,  and  inflated  rescue  boats, 
122. 740    Periodic  servicing  of  hydrostatic 

release  units. 


Subpart  I 

122.900    Penatty  for  violations. 
122.910    Suspension  end  revocation. 

AfAarity.  46  U.S.C  2103.  3306. 6101;  B-tt 
12234.  45  PR  58801.  3  CFR.  l»80Cbmp.,  p. 
277;49CFR1.4«. 
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Subpart  A— General  Provisions 


S  122.100    General  requlranwnt 
A  vessel  must  be  operated  in 
accordance  with  applicable  laws  and 
regulations  and  in  such  a  manner  as  to 
afford  adequate  precaution  against 
hazards  which  might  endanger  the 
vessel  and  the  persons  being 
transported. 

1122.115   Applicability  to  existing  vessels. 

(a)  An  existing  vessel  need  not 
comply  with  the  hull  marking 
requirements  in  §  122.602(b)  imtil 
completion  of  a  vessel's  first  drydock 
required  by  §  115.600  of  this  subchapter 
which  occurs  after  (effective  date  of  the 
final  rule). 

(b)  An  existing  vessel  need  not 
comply  with  the  marking  requirements 
in  §§  122.604  and  122.610,  where  the 
size  and  contents  of  the  markings 
required  by  §§  122.604  and  122.610  vary 
from  the  size  and  contents  of  required 
markings  on  Ufesaving  equipment, 
watertight  doors,  and  watertight  hatches 
on  the  vessel  prior  to  [effective  date  of 
the  final  rule],  until  the  existing 
markings  are  no  longer  legible  as 
determined  by  the  cognizant  CXZMI. 

(c)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
§§122.514. 122.515, 122.516.  and 
122.604(j)  until  completion  of  the  first 
inspection  for  certification  which  occvus 
after  (eHiective  date  of  the  final  rule). 

Subpart  B— Marine  Casualties  and 
Voyage  Records 

§122.202    Notice  of  casualty. 

(a)  The  owner,  agent,  master,  or 
person  in  charge  of  a  vessel  involved  in 
a  marine  casualty  shall  give  notice  as 
soon  as  possible  to  the  nearest  Coast 
Guard  Marine  Safety  or  Marine 
Inspection  Office  whenever  the  casualty 
involves  any  of  the  following: 

(1)  An  accidental  grounding,  or  an 
intentional  grounding  which  meets  any 
of  the  other  reporting  criteria  or  creates 
a  hazard  to  navigation,  the  environment, 
or  the  safety  of  the  vessel; 

(2)  Loss  of  main  propulsion  or 
primary  steering,  or  any  associated 
component  or  control  system,  the  loss  of 
which  causes  a  reduction  of  the 
maneuvering  capabilities  of  the  vessel. 
Loss  means  that  systems,  component 
parts,  subsystems,  or  control  systems  do 
not  perform  the  specified  or  required 
function  for  any  period  of  time. 

(3)  An  occurrence  materially  and 
adversely  affecting  the  vessel's 
seaworthiness  or  fitness  for  service  or 
route,  including  but  not  limited  to  fire, 
flooding,  failure  of  or  damage  to  fixed 
fire  extinguishing  systems,  lifesaving 


equipnient,  auxiliary  power  generating 
equipnient,  or  bilge  pumping  systems. 
(4)Lissoflife. 

(5)  Imury  which  requires  professional 
medica^  treatment  beyond  first  aid  and. 
in  the  qase  of  a  person  engaged  or 
emplo)^  on  board  a  vessel  in 
commat:ial  service,  which  renders  the 
Individ  lal  unfit  to  perform  routine 
vessel  ( uties. 

(6)  A 1  occurrence  not  meeting  any  of 
the  above  criteria  but  resulting  in 
damage  to  property  in  excess  of  $25,000. 
Damag^  cost  includes  the  cost  of  labor 
and  material  to  restore  the  property  to 
the  sen|ice  condition  which  existed 
prior  to!  the  casualty,  but  does  not 
include  the  cost  of  salvage,  cleaning,  gas 
freeing]  drydocking.  or  demurrage. 

(b)  A  vessel  is  excluded  from  the 
requirements  of  paragraphs  (a)(4)  and 
(a)(5)  oi  this  section  with  respect  to  the 
death  a  r  injury  of  shipyard  or  harbor 
worker :  when  such  accidents  are  not 
the  rest  It  of  either  a  vessel  casualty 
(e.g.,  CO  Uision)  or  a  vessel  equipment 
casualt;  r  (e.g.,  cargo  boom  failure)  and 
are  sub  ect  to  the  reporting  requirements 
of  the  C  ccupational  Safety  and  Health 
Admin  stration  under  29  CFR  part  1904. 


§122.20(1 
notice. 


Substance  of  marine  casualty 


The  I  otice  required  in  §  122.202  must 
include  the  name  and  official  number 
(or  the  number  issued  in  accordance 
with  33  CFR  part  173)  of  the  vessel 
involvoj.  the  name  of  the  vessel's  owner 
or  agen|.  the  nature  and  circumstances 
of  the  cfisuahy,  the  locality  in  which  it 
occurred,  the  nature  and  extent  of  injury 
to  pers(  ms.  and  the  damage  to  property. 

§  122.20  i    Written  report  of  marine 
casualt]. 

(a)  In  addition  to  the  notice  required 
by  §  12: 1.202,  the  owner,  master,  agent, 
or  pers(  n  in  charge  of  the  vessel  shall, 
within  ive  days,  report  in  writing  to  the 
OCMI  at  the  port  in  which  the  casualty 
occurrad  or  nearest  the  port  of  first 
arrival.JThe  written  report  required  for 
vessel  or  personnel  accidents  must  be 
made  on  Form  CG-2692. 

(b)  If  kiled  without  delay,  the  Form 
CG-2642  may  also  provide  the  notice 
requirejl  by  §  122.202. 

§  1 22.20^   Damage  to  pressure  vessels. 

The  ^wner,  managing  operator,  or 
master  shall  report  damage  to  a  boiler  or 
unfired  pressure  vessel,  which  renders- 
further  iuse  of  the  item  unsafe  until 
repairs  jare  made,  to  the  OCMI  at  ^e 
port  in  Iwhich  the  casualty  occiured  or 
nearest  the  port  of  first  arrival,  as  soon 
as  practicable  after  the  damage  occurs. 


JMI 


§  1 22.21 0    Alcohol  or  drug  use  by 
individuals  directly  Involved  In  casualties. 

(a)  For  each  marine  casualty  required 
to  be  reported  by  §  122.202.  the  owner, 
agent,  master,  or  person  in  charge  of  the 
vessel  shall  determine  whether  there  is 
any  evidence  of  alcohol  or  drug  use  by 
individuals  directly  involved  in  the 
casualty. 

(b)  The  owner,  agent,  master,  or 
person  in  charge  of  the  vessel  shall 
include  in  the  written  report,  Form  CG 
2692,  submitted  for  the  casualty 
information  which: 

(1)  Identifies  those  individuals  for 
whom  evidence  of  drug  or  alcohol  use, 
or  evidence  of  intoxication,  has  been 
obtained;  and 

(2)  Specifies  the  method  used  to 
obtain  such  evidence,  such  as  personal 
observation  of  the  individual,  or  by 
chemical  testing  of  the  individual. 

(c)  An  entry  must  be  made  in  the 
Official  Logbook,  if  carried,  pertaining 
to  those  individuals  for  whom  evidence 
of  intoxication  is  obtained.  The 
individual  must  be  informed  of  this 
entry  and  the  entry  must  be  witnessed 
by  a  second  person. 

(d)  If  an  individual  directly  involved 
in  a  casualty  refuses  to  submit  to,  or 
cooperate  in,  the  administration  of  a 
timely  chemical  test,  when  directed  by 
a  Coast  Guard  commissioned,  warrant, 
or  petty  officer,  or  any  other  law 
enforcement  officer  authorized  to  obtain 
a  chemical  test  under  Federal,  state,  or 
local  law,  or  by  the  owner,  agent, 
master,  or  person  in  charge.  Oiis  fact 
must  be  noted  in  the  Ofiicial  Logbook, 
if  carried,  and  in  the  written  report 
(Form  CG  2692),  and  will  be  admissible 
as  evidence  in  any  administrative 
proceeding. 

§  122.212    Mandatory  ctiemlcal  testing 
following  serious  marine  incidents. 

A  marine  employer  whose  vessel  is 
involved  in  a  casualty  or  incident  which 
is.  or  is  likely  to  become,  a  serious 
marine  incident  as  defined  in  §  4.03-2 
of  this  chapter  shall  comply  with  the 
requirements  of  part  4.  subpart  4.06  of 
this  chapter. 

§  122.220    Records  of  a  voyage  resulting  in 
a  marine  casualty. 

The  owner,  agent,  master,  or  person  in 
charge  of  any  vessel  involved  in  a 
marine  casualty  for  which  a  report  is 
required  under  §  122.202  shall  retain  all 
voyage  records  as  are  maintained  by  the 
vessel,  including  rough  and  smooth 
deck  and  engine  room  logs,  bell  books, 
navigation  charts,  navigation  work 
books,  compass  deviation  cards, 
gyrocompass  records,  stowage  plans, 
records  of  draft,  aids  to  mariners,  night 
order  books,  radiograms  sent  and 


received,  radio  logs,  crew  and  passenger 
lists  and  counts,  articles  of  shipment, 
official  logs,  and  other  material  which 
might  be  of  assistance  in  investigating 
and  determining  the  cause  of  the 
casualty.  The  owner,  agent,  master, 
other  officer,  or  person  responsible  for 
the  custody  thereof,  shall  make  these 
records  available  upon  request,  to  a  duly 
authorized  investigating  officer, 
administrative  law  judge,  officer  or 
employee  of  the  Coast  Guard. 

§122.230    Report  of  accident  to  aid  to 
navigation. 

Whenever  a  vessel  coHides  with  a 
lightship,  buoy,  or  other  aid  to 
navigation  under  the  jurisdiction  of  the 
Coast  Guard,  or  is  connected  with  any 
such  collision,  the  person  in  charge  of 
such  vessel  shall  report  the  accident  to 
the  nearest  OCMI.  No  report  on  Form 
CG  2692  is  required  unless  otherwise 
required  under  §  122.202. 

§122.250    Assistance  required. 

(a)  The  master  of  a  vessel  involved  in 
a  collision,  accident,  or  other  casualty, 
shall  render  all  practicable  and 
necessary  assistance  to  persons  affiected 
by  the  collision,  accident,  or  casualty  to 
the  extent  possible  without  serious 
danger  to  his  or  her  own  vessel  or 
persons  aboard.  The  master  shall  also 
give  his  or  her  name,  address,  and  the 
identification  of  his  or  her  vessel  to  any 
person  injured  and  to  the  owner  of  any 
property  damaged. 

(b)  The  master  of  a  vessel  shall  render 
assistance  to  any  individual  found  at  sea 
in  danger  of  being  lost,  so  far  as  the 
master  can  do  so  without  seriously 
endangering  the  master's  vessel  or 
individuals  on  board. 

§122.260    Reports  of  potential  vessel 
casualty. 

(a)  An  owner,  charterer,  managing 
operator,  or  agent  of  a  vessel  shall 
immediately  notify  either  of  the 
following  Coast  Guard  offices  if  there  is 
reason  to  believe  the  vessel  is  lost  or 
imperiled: 

(1)  The  Coast  Guard  district  rescue 
coordination  center  (RCC)  cognizant 
over  the  area  in  which  the  vessel  was 
last  operating;  or 

(2)  The  Coast  Guard  search  and  rescue 
authority  nearest  to  where  the  vessel 
was  last  operating. 

(b)  Reasons  for  belief  that  a  vessel  is 
in  distress  include,  but  are  not  limited 
to,  lack  of  communication  with  or 
nonappearance  of  the  vessel. 

(c)  ine  owner,  charterer,  managing 
operator,  or  agent  notifying  the  Coast 
Guard  under  paragraph  (a)  of  this 
section,  shall: 

(1)  Provide  the  name  and 
identification  number  of  the  vessel,  a 


description  of  the  vesse),  the  names  or 
nxmiber  of  individuals  on  board,  and 
other  information  that  may  be  requested 
by  the  Coast  Guard;  and 

(2)  Submit  written  confirmation 
within  24  hours  to  the  Coast  Guard 
facility  to  which  notice  was  given  of  the 
possibility  of  the  vessel  being  in 
distress,  unless  the  original  notice  was 
in  writing. 

§122.280   Official  Logbook  for  foreign 
voyages. 

(a)  Every  vessel  on  a  voyage  from  a 
port  in  the  United  States  to  a  foreign 
port  except  to  a  port  in  Canada,  or  vice 
versa,  must  have  an  Official  Logbook. 

(b)  The  master  shall  make  or  nave 
made  in  the  Official  Logbook  the 
following  entries: 

(1)  Each  legal  conviction  of  a  seaman 
of  the  vessel  and  the  punishment 
inflicted; 

(2)  Each  offense  committed  by  a 
seaman  of  the  vessel  for  which  it  is 
intended  to  prosecute  or  to  enforce 
under  a  forfeiture,  together  with 
statements  about  reading  the  entry  and 
the  reply  made  to  the  charge  as  required 
by  46  U.S.C.  11502; 

(3)  Each  offense  for  which 
punishment  is  inflicted  on  board  and 
the  punishment  inflicted; 

(4J  A  statement  of  the  conduct, 
character,  and  qualifications  of  each 
seaman  of  the  vessel  or  a  statement  that 
the  master  declines  to  give  an  opinion 
about  that  conduct,  character,  and 
qualifications; 

(5)  Each  illness  of  or  injiuy  to  a 
seaman  of  the  vessel,  the  nature  of  the 
illness  or  injury,  and  the  medical 
treatment; 

(6)  Each  death  on  board,  with  the 
cause  of  death,  and  if  a  seaman,  the 
following  information  required  by  46 
U.S.C.  10702; 

(i)  The  wages  due  to  a  seaman  who 
dies  during  the  voyage  and  the  gross 
amount  of  all  deductions  to  be  made 
from  the  wases; 

(ii)  The  sale  of  the  property  of  a 
seaman  who  dies  during  the  voyage, 
including  a  statement  of  each  article 
sold  and  the  amount  received  for  the 
property: 

(7)  Eadi  birth  on  board,  with  the  sex 
of  the  infant  and  name  of  the  parents; 

(8)  Each  marriage  on  board,  with  the 
names  and  ages  of  the  parties; 

(9)  The  name  of  each  seaman  who 
ceases  to  be  a  crew  member  (except  by 
death),  with  the  place,  time,  manner, 
and  the  cause  why  the  seaman  ceased  to 
be  a  crew  member;  and 

(10)  When  a  marine  casualty  occurs, 
a  statement  about  the  casualty  and  the 
circimistances  imder  which  it  occurred, 
made  immediately  after  the  casualty 
when  practicable  to  do  so. 


§  122.282    Logbook  for  vessels  of  more 
than  66  fSal  ki  length  with  overnight 
scoommodatlons  for  more  than  48 


Except  for  a  vessel  required  to  have  an 
Official  Logbook  by  §  122.280,  the 
owner,  managing  operator,  or  master  of 
a  vessel  of  more  than  65  feet  in  length 
with  overnight  accommodations  for 
more  than  49  passengers  shall  supply 
logs  or  records  in  any  form,  which  will 
be  considered  to  take  the  place  of  the 
Official  Logbook  and  may  be  used  for 
the  purpose  of  making  entries  therein  as 
required  by  law  or  regulations  in  this 
subchapter.  Such  logs  or  records  shall 
be  kept  available  for  review  by  a  marine 
inspector  for  a  period  of  one  year  after 
the  date  to  which  the  records  refer. 

Subpart  C— Miscellaneous  Operating 
Requirements 

§122.304   Navigation  underway. 

(a)  The  master  of  a  vessel  underway 
shall  ensure  that: 

(1)  The  movement  of  the  vessel  is 
under  the  direction  and  control  of  the 
master  or  a  licensed  mate  at  all  times; 

(2)  The  individual  who  directs  and 
controls  the  movement  of  the  vessel  is 
competent  to  perform  that  duty  and, 
when  necessary,  knows: 

(i)  The  magnetic  variation  of  the  area 
being  transited,  the  vessel's  deviation  (if 
known),  and  the  gyrocompass  error  (if 
the  vessel  is  so  equipped); 

(ii)  The  current  velocity  and  direction 
of  the  area  being  transited; 

(iii)  The  predicted  set  and  drift  for  the 
area  being  transited:  and 

(iv)  The  tidal  state  for  the  area  being 
transited; 

(3)  If  a  pilot  other  than  a  member  of 
the  vessel's  crew  is  employed,  the  pilot 
is  informed  of  the  draft,  maneuvering 
characteristics,  and  peculiarities  of  the 
vessel  and  of  any  abnormal  . 
circumstances  on  the  vessel  that  may 
afiiect  its  safe  navigation;  and 

(4)  The  equipment  required  by  this 
part  is  maintained  in  operable 
condition. 

(b)  The  individual  directing  the 
movement  of  the  vessel  shall: 

(1)  Ensure  that  an  individual  whom 
the  master  has  determined  is  competent 
to  steer  the  vessel  is  at  the  hebn  of  the 
vessel  at  all  times; 

(2)  Set  the  vessel's  speed  with 
consideration  for 

(i)  The  prevailing  visibility  and 
weather  conditions; 

(ii)  The  proximity  of  the  vessel  to 
fixed  shore  and  marine  structures; 

(iii)  The  comparative  proportions  of 
the  vessel  and  toe  channel; 

(iv)  The  density  of  marine  traffic; 

(v)  The  damage  that  might  be  caused 
by  the  vessel's  wake; 


(vi)  The  strength  and  direction  of  the 
current;  and 
(vii)  Any  local  vessel  speed  limit; 

(3)  Ensure  that  rudder  orders  are 
executed  as  given; 

(4)  Ensure  that  engine  speed  and 
direction  orders  are  executed  as  given: 

(5)  Correctly  apply  magnetic 
variation,  and  deviation  and 
gyrocompass  errors  when  applicable; 
and 

(6)  Evaluate  the  danger  of  each  closing 
visual  or  each  closing  radar  contact. 

(c)  The  master  of  a  vessel  of  more  than 
65  feet  in  length  with  overnight 
accommodations  for  more  than  49 
passengers  shall,  in  addition  to  the 
requirements  of  paragraph  (a)  of  this 
section,  ensure  that: 

(1)  The  individual  directing  and 
controlling  the  movement  of  the  vessel 
periodically  fixes  or  has  another 
competent  individual  fix  the  vessel's 
position  as  necessary  for  the  voyage; 

(2)  The  position  of  the  vessel  at  each 
fix  is  plotted  on  an  adequate  chart  of  the 
area  and  the  individual  directing  the 
movement  of  the  vessel  is  informed  of 
the  vessel's  position; 

(3)  Electronic  and  other  navigational 
equipment,  external  fixed  aids  to 
navigation,  geographic  reference  points, 
and  bydrographic  contours  are  used 
when  fixing  the  vessel's  position; 

(4)  Buoys  alone  are  not  used  to  fix  the 
vessel's  position;  and 

(5)  The  vessel's  anchors  are  ready  for 
letting  go  when  navigating  in  a 
congested  area  or  a  narrow  channel. 

§  1 22.306    Passangers  excluded  from 
operating  station. 

(a)  When  practicable,  the  master  shall 
exclude  passengers,  other  than  those 
listed  in  paragraph  (b)  of  this  section, 
fi'om  an  operating  station  of  the  vessel 
when  the  vessel  is  underway  in 
congested  waters,  heavy  weather, 
reduced  visibility,  where  crossing  or 
overtaking  crossing  situations  may  be 
expected,  docking  and  locking 
operations,  or  other  situations  and 
emergencies  where  the  passengers  could 
distract  the  navigating  crew  from  their 
responsibilities,  or  when  otherwise 
directed  by  the  cognizant  OCML 

(b)  Persons  involved  in  the  safety  of 
the  vessel  or  passengers  training  in 
vessel  navigation  and  operations  may  be 
allowed  in  the  operating  station  as 
authorized  by  the  master. 

§122.310   Compliance  MfUh  provisions  of 
Certificate  of  Inspection. 

The  master  of  a  vessel  shall  ensiire 
that  all  of  the  provisions  of  the 
Certificate  of  Inspection  are  strictly 
adhered  to;  however,  the  master  may 
divert  from  the  route  prescribed  in  the 
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Certificate  of  Inspection  cet  take  siich 
as  deemed  necessary  md 
to  assist  vessels  in  distress  or 
similar  emergencies. 
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Verification  of  vassal 
compUai^  with  applicabis  stability 
requlreni  snts. 

(a)  After  loading  and  prior  to 
departufe  and  at  all  other  times 
necessaiy  to  assure  the  safety  of  the 
vessel,  tjlie  master  shall  determine  that 
the  vessfel  complies  with  all  applicable 
stability  requirements  in  the  vessel's 
trim  an(  stability  book,  stability  letter, 
Certifici  te  of  Inspection,  and  Load  Line 
Certificj  te,  as  the  case  may  be.  .The 
vessel  n  ay  not  depart  imtil  it  is  in 
complia  ice  with  these  requirements. 

(b)  Wl  len  determining  compliance 
with  applicable  stability  requirements 
.the  vess  il's  draft,  trim,  and  stability 
must  be  determined  as  necessary  and 
any  stab  ility  calculations  made  in 
support  of  the  determination  must  be 
retained]  on  board  the  vessel  for  the 
duratioi  of  the  voyage. 

(c)  If  i  log  book  is  required,  then  the 
master  i  lust  enter  an  attestation 
statemei  it  verif>'ing  that  the  vessel 
compile  i  with  the  applicable  stability 
requirei  lents  at  the  times  specified  in 
paragranh  (a)  of  this  section. 

§  122.32(1    Steering  gear,  controls,  and 
contniun|cation  system  tests. 

The  n  aster  of  a  vessel  shall  have 
examine  d  and  tested  the  steering  gear, 
signalin ;  whistle,  propulsion  controls, 
and  conjmunication  systems  of  the 
vessel  within  12  hours  of  getting 
underwi  ly  for  a  voyage,  except  &at  such 
examini  tion  and  testing  need  not  be 
conduct  3d  more  than  once  in  any  24 
hour  pe  iod. 

§  1 22.33<     Hatches  and  other  openings. 

(a)  £x  :ept  when  operating  on  lakes, 
bays,  an  i  sounds,  or  river  routes  in  calm 
weatheri  all  hatches  and  openings  in  the 
hull  of  a  vessel  must  be  kept  tightly 
closed  efcccept  when  being  used. 

(b)  All  watertight  doors  in  subdivision 
bulkbeaps  must  be  kept  tightly  closed 
during  the  navigation  of  the  vessel 
except  when  being  used  for  transit 
betweeij  compartments. 

$122.33^   Loading  doors. 

(a)  Thie  master  of  a  vessel  fitted  with 
loading  doors  shall  assure  that  all 
loading  doors  are  closed  watertight  and 
secureduluring  the  entire  voyage  except 
that— 

(1)  If  I  door  cannot  be  opened  or 
closed  While  the  vessel  is  at  a  dock,  it 
may  be  bpen  while  the  vessel 
approaoies  and  draws  away  from  the 
dock,  but  only  as  far  as  necessary  to 
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enable  the  door  to  be  unmediately 
operated. 

(2)  If  needed  to  operate  the  vessel,  or 
embark  and  disemlrark  passengers  when 
the  vessel  is  at  anchor  in  protected 
waters,  loading  doors  may  be  open 
provided  that  3ie  master  determines 
that  the  safety  of  the  vessel  is  not 
impaired. 

(b)  For  the  purpose  of  this  section, 
"loading  doors"  include  all  weathertight 
ramps,  bow  visors,  and  openings  used  to 
load  personnel,  equipment,  and  stores, 
in  the  collision  bulkhead,  the  side  shell, 
and  the  boundaries  of  enclosed 
superstructures  that  are  continuous  with 
the  shell  of  the  vessel. 

(c)  If  a  log  book  is  required,  then  the 
master  shall  make  the  following  entries: 

(1)  The  time  and  door  location  of 
every  closing  of  the  loading  doors:  and 

(2)  Any  opening  of  the  doors  in 
accordance  with  paragraph  (a)  (2)  of  this 
section  setting  forth  the  time  of  the 
opening  of  the  doors  and  the 
circumstances  warranting  this  action. 

§  1 22.340    Vassals  carrying  vehicles. 

(a)  Automobiles  or  other  vehicles 
must  be  stowed  in  such  a  manner  as  to 
permit  both  passengers  and  crew  to  get 
out  and  away  from  the  vehicles  freely  in 
the  event  of  fire  or  other  disaster.  The 
decks,  where  necessary,  must  be 
distinctly  marked  with  painted  lines  to 
indicate  the  vehicle  runways  and  the 
aisle  spaces. 

(b)  'The  master  shall  take  any 
necessary  precautions  to  see  that 
automobiles  or  other  vehicles  have  their 
motors  turned  off  and  their  emergency 
brakes  set  when  the  vessel  is  underway, 
and  that  the  motors  are  not  started  until 
the  vessel  is  secured  to  the  landing.  In 
addition,  a  vehicle  at  each  end  of  a  line 
of  vehicles  or  next  to  a  loading  ramp 
must  have  its  wheels  securely  blocked, 
while  the  vessel  is  being  navigated. 

(c)  The  master  shall  have  appropriate 
"NO  SMOKING"  signs  posted  and  shall 
take  all  necessary  precautions  to  prevent 
smoking  or  carrying  of  lighted  or 
smoldering  pipes,  cigars,  cigarettes,  or 
similar  items  in  the  deck  area  assigned 
to  automobiles  or  other  vehicles. 

(d)  The  master  shall,  prior  to  getting 
iinderway,  ensure  that  vehicles  are 
properly  distributed  consistent  with  the 
guidance  in  the  vessel's  stability  letter 
and  Certificate  of  Inspection,  if 
applicable. 

§122.356   Carriaga  of  tiazardoua  materials. 
A  vessel  must  not  be  used  to  transport 
a  hazardous  material,  listed  in  49  CFR 
172.101.  in  commerce  unless  that 
material  is  handled  and  transported  in 
accordance  with  49  CFR  Parts  171 
through  179. 


S  122.360    UM  of  auto  pilot. 

Whenever  an  automatic  pilot  is  used 
the  master  shall  ensure  that: 

(a)  It  is  possible  to  immediately 
establish  manual  control  of  the  vessel's 
steering; 

(b)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(c)  The  changeover  from  automatic  to 
manual  steering  and  vice  versa  is  made 
by,  or  under  the  supervision  of,  the 
master  or  the  mate  on  watch. 

§122.370    Rackiass ornagilgant oparstion 

(a)  A  person  shall  not  operate  a  vessel 
subject  to  the  provisions  of  this 
subchapter  in  a  negligent  manner  which 
endangers  the  life,  limb,  or  property  of 
any  person.  Violations  of  this  section 
involving  grossly  negligent  operation 
subject  the  violator,  in  addition  to  any 
other  penalties,  to  the  criminal  penalties 
prescribed  in  46  U.S.C.  2302. 

(b)  The  master  of  a  vessel  subject  to 
the  provisions  of  this  subchapter  shall 
not  get  the  vessel  imderway,  nor  shall 
the  owner,  charterer,  or  managing 
operator  of  the  vessel  permit  the  master 
to  get  the  vessel  underway,  when  any 
passengers  are  aboard  and  the  vessel  is 
in  an  imseaworthy  condition  or  weather 
or  sea  conditions  make  vessel  operation 
unsafe. 

SubfMirt  D— Crew  RequlretiMnts 

§122.402    Llcansas. 

Each  licensed  individual  employed 
upon  any  vessel  subject  to  the 
provisions  of  this  subchapter  shall  have 
his  or  her  license  on  board  and  available 
for  examination  at  all  times  when  the 
vessel  is  operating. 

§122.410    Watchman. 

The  owner,  charterer,  master,  or 
managing  operator  of  a  vessel  carrying 
passengers  shall  have  a  suitable  ntmiber 
of  watchmen  patrol  throughout  the 
vessel  diu-ing  the  nighttime,  whether  or 
not  the  vessel  is  imderway,  to  guard 
against,  and  give  alarm  in  case  of,  a  fire 
or  other  danger. 

§122.420   Craw  training. 

The  owner,  charterer,  master,  or 
managing  operator  shall  instruct  each 
crewmember,  upon  first  being  employed 
and  prior  to  getting  underway  for  the 
first  time  on  a  (>articular  vessel  and  at 
least  once  every  two  months,  as  to  the 
duties  that  the  crew  member  is  expected 
to  perform  in  an  emergency  including, 
but  not  limited  to,  the  emergency 
instructions  listed  on  the  emergency 
instruction  placard  required  by 
§  122.510  and.  when  applicable,  the 
duties  listed  in  the  station  bill  required 
by  §122.514. 


Subpart  E— Preparations  for 
Emergencies 

§122.502    Craw  and  pasaangar  list,  and 
voyage  plan. 

(a)  The  owner,  charterer,  managing 
operator,  or  master  of  the  following 
vessels  must  keep  a  correct  list  of  the 
names  of  all  persons  which  embark  on 
and  disembark  from  the  vessel: 

(1)  A  vessel  making  an  oceans  or 
coastwise  voyage; 

(2)  A  vessel  making  a  voyage  of  mora 
than  300  miles  on  the  Great  Lakes, 
except  from  a  Canadian  to  a  United 
States  port;  and 

(3)  A  vessel  arriving  from  a  foreign 
port  except  at  a  United  States  Great 
Lakes  port  from  a  Canadian  Great  Lakes 
port. 

(b)  The  master  of  a  vessel  required  to 
prepare  a  crew  and  passenger  list  by 
paragraph  (a)  of  this  section  shall  also 
prepare  a  voyage  plan.  The  voyage  plan 
and  the  list  required  by  paragraph  (a)  of 
this  section  must  be  prepared  prior  to 
departing  on  a  voyage  and  deposited 
ashore  in  a  well  marked  location  at  the 
vessel's  normal  berthing  location  or 
with  a  representative  of  the  owner  or 
managing  operator  of  the  vessel. 

§  1 22.504    Passangar  count 

The  master  of  a  vessel,  except  a  vessel 
listefl  in  §  122.502(a),  shall  keep  a 
correct,  written  coimt  of  all  passengers 
which  embark  on  and  disembark  frvm 
the  vessel.  Prior  to  departing  on  a 
voyage,  the  passenger  count  must  be 
deposited  ashore  in  a  well  marked 
location  at  the  vessel's  normal  berthing 
location  or  with  a  representative  of  the 
owner  or  managing  operator  of  the 
vessel. 

§  1 22.506    Passangar  safety  oriantatlen. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  before  getting  underway 
on  a  voyage,  the  master  of  a  vessel  shall 
ensure  that  suitable  public 
announcements  are  made  informing  all 
passengers  of  the  information  in  this 
section  when  applicable  to  the  vessel's 
operations  and  arrangement: 

(1)  A  general  explanation  of 
emergency  and  evacuation  procedures; 

(2)  The  location  of  emergency  exits 
and  survival  craft  embarkation  areas; 

(3)  The  stowage  location(s)  of 
lifejackets; 

(4)  The  proper  method  of  donning  and 
adjusting  lifejackets  of  the  type(s) 
carried  on  the  vessel  including  a 
demonstration  of  the  proper  donning  of 
a  lifejacket  prior  to  beginning  an  oceans 
or  coastwise  voyage; 

(5)  The  location  ojfthe  instruction 

f>lacards  for  lifejackets  and  other 
ifesaving  devices; 


(6)  That  all  passengers  will  be 
required  to  don  lifejackets  when 
possible  hazardous  conditions  exist,  as 
directed  by  the  master; 

(7)  The  type  and  location  of  survival 
craft  and  ring  life  buoys  carried  on  the 
vessel; 

(8)  The  location  and  contents  of  the 
"Emergency  Instructions"  required  by 
S  122.510;  and 

(9)  If  the  vessel  is  operating  with 
reduced  manning  or  equipment 
reqtiirements  imder  §  115.114  of  this 
subchapter. 

(b)  On  a  vessel  with  other  than  an 
oceans  or  coastwise  route,  as  an 
alternative  to  making  an  annoimcement 
which  complies  with  paragraph  (a)  of 
this  section,  the  master  or  other 
designated  person  may: 

(1)  Make  an  abbreviated 
announcement  consisting  of: 

(i)  A  statement  that  passengera  should 
follow  the  instructions  of  the  crew  in  an 
emergency; 
(ii)  The  location  of  lifejackets;  and 
(iii)  That  further  information 
concerning  emergency  procedures 
including  the  donning  of  lifejackets, 
location  of  other  emergency  equipment, 
and  emergency  evacuation  procediues 
are  located  on  the  card  or  pamphlet 
which  was  given  to  each  passenger  or  is 
located  near  each  seat;  and 

(2)  Prior  to  getting  underway,  deliver 
to  each  passenger  or,  on  a  vessel  which 
does  not  carry  vehicles  and  which  has 
seats  for  each  passenger,  place  near  each 
seat,  a  card  or  pamphlet  which  has  the 
information  listed  in  paragraphs  (a)(1) 
through  (a)(9)  of  this  section. 

(c)  The  master  of  a  vessel  shall  ensure 
that  a  passenger,  who  boards  the  vessel 
on  a  voyage  after  the  initial  public 
announcement  has  been  made  as 
required  by  paragraphs  (a)  or  (b)  of  this 
section,  is  also  informed  of  the  required 
safety  information. 

(d)  On  a  vessel  on  a  voyage  of  more 
than  24  hours  duration,  passengers  shall 
be  requested  to  don  lifejackets  and  go  to 
the  appropriate  embarkation  station 
during  the  safety  orientation.  If  only  a 
small  number  of  passengers  embark  at  a 
port  after  the  original  muster  has  been 
held,  these  passengers  must  be  given  the 
passenger  safety  orientation  required  by 
paragraphs  (a)  or  (b)  of  this  section  if 
another  muster  is  not  held. 

§122.508   Weerlngofiifatackata. 

(a)  The  master  of  a  vessel  shall  require 
passengers  to  don  lifejackets  when 
possible  hazardous  conditions  exist, 
including,  but  not  limited  to: 

(1)  When  transiting  hazardous  bars 
and  inlets: 

(2)  During  severe  weather. 


(3)  In  event  of  flooding,  fire,  or  other 
events  which  may  possibly  call  for 
evacuation:  and 

(4)  When  the  vessel  is  being  towed, 
except  a  non-sel^propelled  vessel  under 
normal  operating  conditions. 

(b)  When  evaluating  the  need  to 
require  the  donning  of  lifejackets,  the 
master  shall  consider  the  size  of  the 
vessel  and  the  location  of  the  passengers 
on  the  vessel. 

(c)  Any  pass«iger  or  crew  member 
shall  be  permitted  to  vohmtarily  don  a 
lifejacket  whenever  he  or  she  desires. 

(d)  The  master  or  crew  shall  assist 
passengers  in  obtaining  a  Hfejacket  and 
donning  it,  as  necessary. 

§  1 22.51 0    Emergency  instnictiooc. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  master  shall  prepare 
and  post  durable  emei^ncy  instruction 
placards  in  conspicuous  places 
accessible  and  visible  to  the  crew  and 
passengers. 

(b)  Except  when  in  the  judgment  of 
the  cognizant  OCMI  the  operation  of  a 
vessel  does  not  present  one  of  the 
hazards  hsted,  the  emergency 
instruction  placard  must  contain  at  least 
the  applicable  portions  of  the 
"Emergency  Instructions"  listed  in 

§  122.512.  the  emergency  instructions 
must  be  further  designed  to  address  the 
particular  equipment,  arrangement,  and 
operation  of  each  individual  vessel. 

(c)  If  the  cognizant  OCMI  determines 
that  there  is  no  suitable  mounting 
surface  aboard  the  vessel,  the  emergency 
instructions  need  not  be  posted  but 
must  be  carried  aboard  the  vessel  and  be 
available  to  the  crew  and  passengers  for 
familiarization. 

$  1 22.512    Emergency  instruction  placard 
format 

An  emergency  instruction  placard 
containing  the  following  information 
will  satisfy  the  requirements  of 
§  122.510. 

Emergency  Instructions 

(1)  Aoug/)  weather  at  sea.  crossing 
hazardous  bars,  or  flooding. 

.  (i)  Qose  all  watertight  and  weathertight 
doors,  hatches,  and  airports  to  prevent  taking 
water  aboard  or  further  flooding  in  the  vessel. 

(ii)  Keep  bilges  dry  to  prevent  loss  of 
stability  due  to  water  in  bilges.  Use  power 
driven  bilge  pump,  hand  pump,  and  buckets 
to  dewater. 

(iii)  Align  fire  pumps  to  use  as  bilge  pump 
if  possible. 

(iv)  Check  all  intake  and  discharge  tines, 
which  penetrate  the  hull,  for  leakage. 

(v)  Passengers  must  remain  seated  and 
evenly  distributed. 

(vi)  Passengers  must  don  iifeiackets  if  the 
going  becomes  very  rough,  you  are  about  to 
cross  a  hazardous  t>ar,  or  when  otherwise 
instructed  by  the  master. 


(vii)  N  ever  abandon  the  vessel  unless 
actually  forced  to  do  so. 

(viii)  I  '  assistance  is  needed  follow  the 
procedu  ?e8  on  the  emergency  broadcast 
placard  x>sted  by  the  radiotelephone. 

(ix)  Piepare  survival  craft  (life  floats, 
(inflatable)  rafts,  (inflatable)  buoyant 
apparatus,  boats)  for  launching. 

(2)  Man  overboard. 

(i)  Thiow  a  ring  buoy  overboard  as  close 
to  the  person  as  possible. 

(ii)  Po^  a  lookout  to  keep  die  person 
overboatd  in  sight. 

(iii)  U  imch  rescue  boat  and  maneuver  to 
pick  up  >erson  in  the  water,  or  maneuver  the 
vessel  tc  pick  up  the  person  in  the  water. 

(iv)  Hi  ve  crew  member  put  on  lifeiacket, 
attach  a  safety  line  to  him  or  her,  and  have 
him  or  I  er  stand  by  to  jump  into  the  water 
to  assist  the  person  overboard  if  necessary. 

(v)  If  J  erson  is  not  immediately  located, 
notify  C  )ast  Guard  and  other  vessels  in 
vicinity  jy  radiotelephone. 

(vi)  Q  ntinue  search  until  released  by  Coast 
Guard. 

(3)  Fit  i. 

(i)  Cut  o^  air  supply  to  fire — close 
opening  i  such  as  hatches,  ports,  doors, 
ventilat(  rs,  and  louvers,  and  shut  off 
ventilation  system. 

(ii)  Cu  t  off  electrical  system  supplying 
affected  compartment  if  possible. 

(iii)  If  safe,  immediately  use  portable  fire 
extinguishers  at  base  of  flames  for  flammable 
liquid  Of  grease  fires  or  water  for  fires  in 
ordinary  combustible  materials.  Do  not  use 
water  oqelectrical  fires. 

(iv)  If  hre  is  in  machinery  spaces,  shu^ofT 
fuel  supply  and  ventilation  and  activate  fixed 
extinguishing  system  if  installed. 

(v)  M^euver  vessel  to  minimize  effect  of 
wind  on  fire. 

(vi)  If  unable  to  control  fire,  immediately 
notify  the  Coast  Guard  and  other  crafi  in  the 
vicinity  ty  radiotelephoDe. 

(vii)  Nfove  passengers  away  from  fire,  have 
them  put  on  lifejackets,  and  if  necessary, 
prepare  to  abandon  the  vessel. 

§122.^111    Station  biU. 

(a)  Astation  bill  must  be  posted  by 
the  master  on  a  vessel  of  more  than  65 
feet  injength  having: 

(1)  Overnight  accommodations  for 
more  than  49  passengers;  or 

(2)  AiCertificate  of  Inspection 
requiring  more  than  four  crew  members 
at  any  6ne  time,  including  the  master. 

fb)  Ai  vessel  of  more  than  65  feet  in 
length  fvith  overnight  accommodations 
for  moiB  than  49  passengers  must 
compl]i  with  the  requirements  of  part 
78,  subpart  78.13  of  this  chapter  in 
regard*  to  the  content  of  a  station  bill, 
the  duties  of  the  crew,  emergency 
signals,  an  emergency  squad,  and 
instructions. 

(c)  Except  when  paragraph  (b)  of  this 
section  is  applicable,  the  station  bill  of 
a  vessel  of  more  than  65  feet  in  length 
required  to  have  more  than  four  crew 
members,  must  set  forth  the  special 
duties  I  nd  duty  station  of  each  crew 
membe  r  for  various  emergencies.  The 
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duties  must,  as  for  as  possible,  be 
comparable  with  the  regular  work  of  the 
individual.  The  duties  must  include  at 
least  the  following  and  any  other  duties 
necessary  for  the  foxxpet  handling  of  a 
particular  emergency: 

(1)  The  closing  of  hatches,  airports, 
watertight  doors,  vents,  scuppers,  and 
valves  for  intake  and  discharge  lines 
which  penetrate  the  hull,  the  stopping 
of  fans  and  ventilating  systems,  and  the 
operating  of  all  safiety  equipment: 

(2)  The  preparing  and  launching  of 
survival  craft  and  rescue  boats: 

(3)  The  extinguishing  of  fire;  and 

(4)  The  mustering  of  passengers 
including  the  following: 

(i)  Warning  the  passengers: 

(ii)  Seeing  that  passengers  are  fully 
clothed  and  wearing  lifejackets. 

(iii)  Assembling  the  passengers  and 
directing  them  to  their  appointed 
stations;  and 

(iv)  Keeping  order  in  the  passageways 
and  stairways  and  generally  controlling 
the  movement  of  the  passengers. 

(d)  The  station  bill  must  be  posted  at 
the  operating  station  and  a  conspicuous 
location  in  each  crew  accommodation 
s{>ace. 

§122.515    Passenger  safety  bW. 

(a)  A  passenger  safety  bill  must  be 
posted  by  the  master  in  each  passenger 
cabin  or  stateroom  on  a  vessel  of  more 
than  65  feet  in  length  with  overnight 
accommodations  for  more  than  49 
passengers. 

(b)  Each  passenger  safety  bill  required 
by  this  section  must  list: 

(1)  The  embarkation  station  and  the 
number  and  location  of  the  survival 
craft  to  which  each  occupant  of  the 
space  is  assigned; 

(2)  The  fire  and  emergency  signal  and 
the  abandon  ship  signal; 

(3)  Essential  action  that  must  be  taken 
in  an  emergency;  and 

(4)  If  immersion  suits  are  provided  for 
passengers,  the  location  of  the  suits  and 
illustrated  instructions  on  the  method  of 
donning  the  suits. 

S.122.516    LHeiacket  placards. 

(a)  Placards  containing  instructions 
for  the  donning  and  use  of  the 
lifejackets  aboard  the  vessel  must  be 
posted  in  conspicuous  places  which  are 
regularly  accessible  and  visible  to  the 
crew  and  passengers. 

(b)  Lifejacket  placards  must  be  posted 
in  each  passenger  cabin  or  stateroom  on 
a  vessel  of  more  than  65  feet  in  length 
with  overnight  accommodations  for 
more  than  49  passengers. 

(c)  If  the  cognizant  OCMI  determines 
that  there  is  no  suitable  mounting 
surface  aboard  the  vessel,  the  lifejacket 
placards  need  not  be  posted  but  must  be 


carried  aboard  the  vessel  and  be 
available  to  the  crew  and  passengers  tot 
familiarization. 

§122.518   Inflatable  survival  craft  ptoeards. 

(a)  Every  vessel  equipped  with  an 
inflatable  survival  craft  must  have 
posted  in  conspicuous  places  which  are 
regularly  accessible  and  visible  to  the 
crew  and  passengers,  and  by  each 
inflatable  survival  craft,  approved 
placards  or  other  cards  containing 
instructions  for  launching  and  inflating 
inflatable  survival  craft  for  the 
information  of  persons  on  board.  The 
number  and  location  of  such  placards 
for  a  particular  vessel  must  be 
acceptable  to  the  cognizant  (XIMI. 

(b)  Under  the  requirement  in 

§  160.051-6(c)(l)  of  this  chapter,  the 
manufacturer  of  approved  inflatable 
liferafts  is  required  to  provide  approved 
placards  containing  such  instructions 
with  each  liferaft.  Similar  placards  roust 
be  used  for  other  inflatable  siurival 
craft. 

§122.520    Abandon  ship  and  man 
overboard  drills  and  training. 

(a)  The  master  shall  conduct  sufficient 
drills  and  give  sufficient  instructions  to 
make  sure  that  all  crew  members  are 
familiar  with  their  duties  during 
emergencies  which  necessitate 
abandoning  ship  or  the  recovery  of 
persons  who  have  fallen  overboard. 

(b)  A  randomly  scheduled  abandon 
ship  drill  must  be  conducted  as  follows: 

(1)  An  abandon  ship  drill  must  be 
conducted  on  the  vessel  at  least  once 
each  week; 

(2)  Each  member  of  the  crew  shall 
participate  in  at  least  one  abandon  ship 
drill  each  month;  and 

(3)  If  more  than  25%  of  the  crew  have 
not  participated  in  an  abandon  ship 
drill  on  board  that  particular  vessel  in 
the  previous  month,  a  drill  must  be 
conducted  before  the  vessel  leaves  port. 

(c)  Each  abandon  ship  drill  must 
include: 

(1)  Summoning  the  crew  to  report  to 
assigned  stations  and  prepare  for 
assigned  duties; 

(2)  Siunmoning  passengers  on  a  vessel 
on  an  overnight  voyage  to  areas  of 
refuge  or  embarication  statioiu  and 
ensuring  that  they  are  made  aware  of 
how  the  order  to  abandon  ship  will  be 
given; 

(3)  Checking  that  passengers  and  crew 
are  stiitably  dressed; 

(4)  Checking  that  lifejackets  are 
correctly  donned; 

(5)  Operation  of  any  davits  used  for 
launching  liferafts;  and 

(6)  Instruction  on  the  automatic  and 
manual  deployment  of  survival  craft. 


(d)  Each  abandm  ship  drill  must,  as 
far  as  practicable,  be  conducted  as  if 
there  were  an  actual  emeigency. 

(e)  Each  rescue  boat  required  in 
accordance  with  §  117.210  of  this 
subchapter  must  be  launched  with  its 
assigned  crew  aboard  and  maneuvered 
in  the  water  as  if  during  an  actiialjnan 
overboard  situation: 

(1)  Once  each  month,  if  reasonable 
and  practicable;  but 

(2)  At  least  once  within  a  3  month 
period  before  the  vessel  gets  imderway 
with  passengers. 

(f)  Onboara  training  in  the  use  of 
davit  launched  lifiBrafts  must  take  place 
at  intervals  of  not  more  than  4  months 
on  a  vessel  with  a  davit  launched 
liferaft.  Whenever  practicable,  this  must 
include  the  inflation  and  lowering  of  a 
hferafl.  If  a  special  liferaft  intended  for 
training  purposes  only  is  used,  and  is 
not  part  of  the  vessel's  lifesaving 
equipment,  the  special  liferaft  must  be 
conspicuously  marked. 

§122,524    Firs  fighting  drWs  and  Gaining. 

(a)  The  master  shall  conduct  sufficient 
fire  drills  to  make  sure  that  each  crew 
member  is  famihar  with  his  or  her 
duties  in  case  of  a  fire. 

(b)  A  randomly  scheduled  fire  drill 
must  be  conducted  once  each  week. 

(c)  Each  fire  drill  must  include: 

(1)  Summoning  passengers  on  a  vessel 
on  an  overnight  voyage  to  areas  of 
refuge  or  embarkation  stations; 

(2)  Summoning  the  crew  to  report  to 
assigned  stations  and  to  prepare  for  and 
demonstrate  assigned  duties:  and 

(3)  Instruction  in  the  use  of  fire 
extinguishers  and  any  other  fire  fighting 
equipment  on  board. 

(d)  Each  fire  drill  must,  as  far  as 
practicable,  be  conducted  as  if  there 
were  an  actual  emergency. 

§122.590    ResponslMmiesofllcansed 
individuals. 

Nothing  in  the  emergency  instructions 
or  a  station  bill  required  by  this  subpart 
exempts  any  Ucensed  individual  from 
the  exercise  of  good  judgment  in  an 
emergency  situation. 

SubfMrt  F— Markings  Required 

§122.602    HuRmartdngs. 

(a)  This  section  applies  to  each  vessel 
that  fits  into  any  one  of  the  following 
categories: 

(1)  A  vessel  of  more  than  B5  feet  (19.8 
meters)  in  lei^th. 

(2)  A  sailing  vessel  of  more  than  65 
fieet  (19.8  meters)  in  longth. 

(3)  A  vessel  authorized  to  carry  mora 
than  150  passengers. 

(4)  A  vessel  authorized  to  cany  more 
than  12  passengers  on  an  intamatknal 
voyage. 


(5)  A  vessel  with  more  than  1  dedi 
above  the  bulkhaad  dedc  exchisiva  of  • 
pilot  house. 

(b)  Each  vessel  must  be  marked  as 
reouired  by  part  67  of  this  diapter. 

(c)  Each  vessel  must: 

(1)  Have  permanent  draft  marks  at 
each  end  of  the  vessel;  or 

(2)  Have  permanent  loading  marks 
placed  on  each  side  of  the  vessel 
forward,  amidships,  and  aft  to  indicate 
the  maximum  allowable  draft  and  trim. 

(d)  A  loading  mark  required  by 
paragraph  (c)(2)  of  this  section  must  be 
a  horizontal  line  of  at  least  8  inches  in 
length  and  1  inch  in  height,  with  its 
upper  edge  passing  through  the  point  of 
maximum  draft.  The  loading  mark  must 
be  painted  in  a  contrasting  color  to  the 
sideshell  paint. 

(e)  On  a  vessel  which  has  a  load  line, 
the  amidships  maii^s  required  by 
paragraph  (c)(2)  of  this  section  will  be 
those  required  by  the  International  Load 
Line  Convention. 

(f)  In  cases  where  draft  marks  are 
obscured  due  to  op>erational  constraints 
or  by  protrusions,  the  vessel  must  be 
fitted  with  a  reliable  draft  indicating 
system  bnm  which  the  bow  and  stem 
drafts  can  be  determined. 

(g)  On  a  vessel  on  which  the  number 
of  passengers  permitted  on  the  upper 
decks  is  Umited  by  stability  criteria,  as 
indicated  by  the  vessel's  stability  letter, 
the  maximum  number  of  passengers 
allowed  on  an  upper  deck  must  be 
indicated  by  a  durable  marking  of  at 
least  1  inch  numbers  and  letters  at  the 
entranceway  to  each  such  deck. 

§  122J04    Ufaaaving  aquipmant  martdnga. 

(a)  The  name  of  a  vessel  must  be 
marked  or  painted  in  dearly  legible 
letters  and  numbers  at  least  3  indies 
high: 

(1)  On  each  side  of  the  bow  of  each 
rescue  boat;  and 

(2)  On  each  life  float  and  buoyant 
apparatus. 

lb)  Each  lifejacket,  inunersicn  suit, 
and  ring  life  buoy  must  be  marked  in 
clearly  legible  block  capital  letters  with 
the  vessel's  name.  The  marking  is  not 
required  on  a  lifejacket  carried  to  meet 
a  temporary  need  for  additional 
lifejackets,  if  the  lifejacket  has  the  name 
of  another  vessel  rovked  on  it.  For  an 
immersion  suit,  the  name  of  the  person 
to  whom  the  immersion  suit  is  assigned 
is  an  acceptable  ahemative  to  the  name 
of  the  vessel 

(c)  The  name  of  the  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  on  each  Emeigency  Position 
Indicating  Radio  Beecon  (EnRB),  except 
on  an  EPIRB  in  an  inflatable  liferaft. 

(d)  The  number  ckf  persons  capacity 
must  be  marked  or  painted  in  clearly 
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legible  letters  on  each  side  of  the  bow 
of  each  rescue  boat  in  letters  and 
numbers  at  least  1.5  inches  high. 

(e)  The  number  of  persons  capacity 
must  be  marked  or  painted  in  clearly 
legible  letters  on  each  life  float  and 
buoyant  apparatus  in  letters  and 
numbers  at  least  1.5  inches  high.  This 
number  must: 

(1)  Be  the  number  of  persons  the 
device  is  equipped  for;  and 

(2)  Not  be  greater  than  the  number  of 
persons  the  device  is  approved  for  as 
shown  on  its  nameplate. 

(f)  The  niunber  of  persons  each 
inflatable  liferaft  is  permitted  to 
accommodate  must  be  marked  or 
painted  in  clearly  legible  letters  and 
numbers  at  least  1.5  inches  high  on  the 
inflatable  liferaft  container. 

(g)  The  number  and  identification  of 
the  items  stowed  inside,  and  their  sizes, 
must  be  marked  in  clearly  legible  letters 
and  numbers  on  each  container  for 
lifejackets  and  immersion  suits. 
Identification  of  the  items  may  be  in 
words,  or  the  appropriate  symbols  in 
IMO  Resolution  A.603(15).  Letters  and 
numbers  must  be  at  least  2  inches  high. 
Symbols  must  be  at  least  100  mm  (4 
inches)  square. 

(h)  The  name  of  the  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  on  each  oar  and  paddle. 

(i)  Each  lifejacket  must  be  marked 
with  Type  I  retroreflective  material 
approved  under  part  164.  subpart 
164.018  of  this  chapter.  The 
arrangement  of  the  retroreflective 
material  applied  after  [effective  date  of 
the  final  rule]  must  be  as  speciHed  by 
IMO  Resolution  A.658(16). 

(j)  Each  rescue  boat  and  ring  life  buoy 
must  be  marked  with  Type  11 
retroreflective  material  approved  under 
part  164,  subpart  164.018  of  this 
chapter.  The  arrangement  of  the 
retroreflective  material  applied  after 
[effective  date  of  the  final  rule]  must  be 
as  specified  by  IMO  Resolution 
A.658(16). 

f  1 22.600    Escape  hatches  and  emergency 
exits. 

All  escape  hatches  and  other 
emergency  exits  used  as  means  of 
escape  must  be  marked  on  both  sides  in 
clearly  legible  letters  at  least  2  inches 
high:  "EMERGENCY  EXIT.  KEEP 
CLEAR",  unless  such  markings  are 
deemed  unnecessary  by  the  cognizant 
OCMI. 

f  122.608    Fueishutoffvahres. 

Remote  fuel  shutoff^  stations  must  be 
marked  in  clearly  legible  letters  at  least 
1  inch  high  indicating  purpose  of  the 
valve  and  direction  of  operation. 


§  1 22.61 0    Watertight  doors  and  watertight 
hatchas. 

Wajertight  doors  and  watertight 
hatches  must  be  marked  on  both  sides 
in  cleirly  legible  letters  at  least  1  inch 
high:  I'WATERTIGHT  DOOR— KEEP 
CLOSfep"  or  "WATERTIGHT  HATCH— 
KEEPKLOSED".  unless  such  markings 
are  dejemed  unnecessary  by  the 
cogniiant  OCMI. 

§  122.^12    Fire  protection  equipment 

(a)  |k}mplete  but  simple  instructions 
for  the  operation  of  a  fixed  gas  fire 
extinguishing  system  must  be  located  in 
a  con!  picuous  place  at  or  near  each  pull 
box  ai  id  stop  valve  control  and  in  the 
space  where  the  extinguishing  agent 
cylinc  ers  are  stored.  If  the  storage 
cylinc  ers  are  separate  from  the 
prote<  ted  space,  the  instructions  must 
also  ii  tclude  a  schematic  diagram  of  the 
syster  i  and  instructions  detailing 
altem  Jte  methods  of  releasing  the 
extinj  uishing  agent  should  the  local 
manu  il  release  or  stop  valve  controls 
fail  to  0(>erate.  Each  control  valve  to  a 
distril  lution  line  must  be  marked  to 
India  te  the  space  served. 

(b) .  ^n  alarm  for  a  fixed  gas  fire 
extinf  uishing  system  must  be  clearly 
and  cinspicuously  marked  in  clearly 
legibl*letters  "WHEN  ALARM 
SOUNDS- VACATE  AT  ONCE.  CARBON 
DIOXpE  (HALON)  BEING  RELEASED". 

(c) '.  lach  distribution  line  valve  of  a 
fixed  [as  fire  extinguishing  system  and 
the  fii  i  main,  must  be  plainly, 
consp  cuously,  and  permanently 
markc  d  indicating  the  space  served. 

(d) ,  ^  manual  fire  alarm  box  must  be 
consp  cuously  marked  in  clearly  legible 
letters!  "IN  CASE  OF  FIRE  BREAK 
GLASS". 

(e)  kn  alarm  for  an  automatic  fire 
detecttng  system  or  a  manual  alarm 
system  must  be  conspicuously  marked 
in  cleirly  legible  letters  "FIRE 
ALAMvI". 

(f)  /  n  alarm  for  an  automatic 

sprin)  ler  system  must  be  conspicuously 
marke  d  in  clearly  legible  letters 
"SPRJ  ^JKLER  ALARM". 

(g)  i  in  alarm  bell  for  a  smoke 

detect  ing  system  must  be  conspicuously 
marke  d  in  clearly  legible  letters 
"SMC  KE  DETECTION  ALARM". 

(h)  ^  control  cabinet  or  space 
conta  ning  valves,  manifolds,  or 
controls  for  any  fixed  gas  fire 
extinguishing  system  must  be 
consp  cuously  marked  in  clearly  legible 
letter^  "CARBON  DIOXIDE  (HALON) 
FIRE  EXTINGUISHING  APPARATUS", 
or  as  Otherwise  required  by  the 
cognizant  OCMI. 
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Subpart  G— Operational  Readiness, 
Maintenance,  and  inspection  of 
LIfesavIng  Equipment 

§122.700    Operational  readiness. 

(a)  Each  launching  appliance  and 
each  survival  craft  and  rescue  boat  on  a 
vessel  must  be  in  good  working  order 
and  ready  for  immediate  use  before  the 
vessel  leaves  port  and  at  all  times  when 
the  vessel  is  underway. 

(b)  Each  deck  where  survival  craft  or 
rescue  boats  are  stowed  or  boarded  must 
be  kept  clear  of  obstructions  that  would 
interfere  with  the  boarding  and 
launching  of  the  survival  craft  or  rescue 
boat. 

§  122.702    Maintenance. 

(a)  The  manufacturer's  instructions 
for  onboard  maintenance  of  survival 
craft,  rescue  boats,  and  launching 
appliances,  manufactured  on  or  after 
[effective  date  of  the  final  rule],  must  be 
onboard  a  vessel  of  more  than  65  feet  in 
length  and  readily  available  for  a  vessel 
of  not  more  than  65  feet  in  length.  The 
instructions  must  also  be  readily 
available  at  each  inspection  for 
certification  and  reinspection.  The 
instructions  must  include  the  following: 

(1)  Checklists  for  use  when  carrying 
out  the  inspections  required  under  this 
subpart: 

(2)  Maintenance  and  repair 
instructions; 

(3)  A  schedule  of  periodic 
maintenance; 

(4)  A  diagram  of  lubrication  points 
with  the  recommended  lubricants; 

(5)  A  list  of  replaceable  parts; 

(6)  A  list  of  sources  of  spare  parts;  and 

(7)  A  log  for  records  of  inspections 
and  maintenance. 

(b)  The  owner  or  managing  operator 
shall  make  sure  that  maintenance  is 
carried  out  in  accordance  with  the 
instructions  required  under  paragraph 
(a)  of  this  section. 

(c)  The  cognizant  OCMI  may  accept, 
instead  of  the  instructions  required 
under  paragraph  (a)  of  this  section,  a 
shipboard  planned  maintenance 
program  that  includes  the  items  listed  in 
that  paragraph. 

§  122.704    Maintenance  of  falls. 

(a)  Each  fall  used  in  a  launching 
appliance  on  a  vessel  must  be  turned 
end  for  end  at  intervals  of  not  more  than 
30  months. 

(b)  Each  fall  must  be  renewed  when 
necessary  due  to  deterioration  or  at 
intervals  of  not  more  than  5  years, 
whichever  is  earlier. 

(c)  Each  fall  must  have  a  corrosion 
resistant  tag  with  the  following 
permanently  marked  on  it  in  clearly 
legible  letters: 


(1)  The  date  the  new  fall  was 
installed;  and 

(2)  If  the  fall  has  been  turned  end  for 
end,  the  date  it  was  turned. 

S  122.720   WeeWy  maltrtenanca  and 
inspections. 

The  following  tests  and  inspections 
must  be  carried  out  weekly  on  a  vessel: 

(a)  Each  survival  craft,  rescue  boat, 
and  launching  appUance  must  be 
visually  inspected  to  enstire  its 
readiness  for  use; 

(b)  Each  rescue  boat  engine  must  be 
run  ahead  and  astern  for  not  less  than 
3  minutes,  unless  the  ambient 
temperature  is  below  the  minimum 
temperature  required  for  starting  the 
engine;  and 

(c)  Each  battery  for  rescue  boat  engine 
starting  must  be  brought  up  to  full 
charge  at  least  oi>ce  each  week  if: 

(1)  The  battery  is  of  a  type  that 
requires  recharging;  and 

(2)  The  battery  is  not  connected  to  a 
device  that  keeps  it  continuously 
charged. 

§122.722    Monthly  Inspections. 

Each  survival  craft,  rescue  boat,  and 
launching  appliance  on  a  vessel  must  be 
inspected  monthly,  using  the  applicable 
checklist  when  required  under 
§  122.702,  to  make  sure  it  is  complete 
and  in  good  order. 

§122.724   Ouarterty  InspecthMis. 

(a)  Each  winch  control  apparatus  of  a 
launching  appliance  on  a  vessel, 
including  nK>tor  controllers,  emergency 
switches,  master  switches,  and  limit 
switches,  must  be  examined  once  in 
each  3  months. 

(b)  The  examination  required  by 
paragraph  (a)  of  this  section  must 
include  the  removal  of  drain  plugs  and 
the  opening  of  drain  valves  to  make  sure 
that  enclosures  are  free  of  water. 

§122.726    Annual  Inspactlona. 

(a)  Each  rescue  boat  must  be  stripped, 
cleaned,  and  thoroughly  inspected  and 
repaired  at  least  once  each  year, 
including  emptying  and  cleaning  of 
each  fuel  tank,  and  refiUing  it  with  fresh 
fuel. 

(b)  Each  davit,  winch,  fall  and  other 
launching  appUance  must  be  thoroughly 
inspected  and  repaired  once  each  jrear. 

(c)  Each  item  en  lifesaving  eqiiipment 
with  an  expiration  date  must  be 
replaced  during  the  annual  inspection 
and  repair  if  the  expiration  date  has 
passed. 

(d)  Each  battery  used  in  an  item  of 
lifesaving  equipment,  except  inflatable 
survival  craft  equipment,  must  be 
replaced  during  the  annual  inspection  if 
the  expiration  date  of  the  battery  has 
passed.  The  expiration  date  of  the 


battery  may  be  marked  on  the  battery  in 
clearly  legible  lettws  or  the  owner  or 
managing  operator  may  have  a  record  of 
the  expiration  date  from  the 
manufacturer  of  a  battery  marked  with 
a  serial  number. 

(e)  Except  for  a  storage  battery  used  In 
a  rescue  boat,  each  battery  without  an 
expiration  date  indicated  on  it  or  for 
which  the  owner  or  managing  operator 
does  not  have  a  record  of  the  expiration 
date,  used  in  an  item  of  lifesaving 
equipment,  roust  be  replaced  during  the 
annual  inspecticm. 

(0  The  requirements  in  this  section  do 
not  relieve  the  master  of  the 
requirement  under  §  122.700  to  keep  the 
equipment  ready  for  immediate  use. 

§122.728   Testing  and  ssfvtcinfl  of 
Emergency  Position  htdicating 
Radiobeacons  (EPmBs). 

The  master  of  the  vessel  shall  ensure 
that: 

(a)  Each  EPIRB,  other  than  an  EPIRB 
in  an  inflatable  liferaft,  must  be  tested 
monthly,  using  the  integrated  test 
circuit  and  output  indicator,  to 
determine  that  it  is  operative;  and, 

(b)  The  EPIRB's  battery  is  replaced 
after  it  is  used,  or  before  the  date 
required  by  FCC  regulations  in  47  CFR 
Part  80,  whichever  comes  sooner. 

§122.730    Senrlcing  of  InflatalM  lUerafls, 
infMible  buoyant  apparstiM.  Mtaiibto 
itfelacliats  and  infMsd  rsac«M  boats. 

(a)  Each  inflatable  liferaft,  inflatable 
buoyant  apparatus,  inflatable  hfe)acket, 
and  hybrid  inflatable  lifejacket  or  work 
vest  must  be  serviced: 

(1)  Within  12  months  of  its  initial 
packing;  and 

(2)  Within  12  months  of  each 
subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months. 

(b)  Each  infiatable  liferaft  and 
inflatable  buoyant  apparatus  must  be 
serviced: 

(1)  Whenever  the  container  of  the  raft 
is  damaged,  or  the  straps  or  seal  are 
broken;  and 

(2)  In  accordance  with  the  servicing 
procedure  under  part  160.  subpart 
160.051  of  this  chapter. 

(c)  Each  inflatable  Ufejacket  must  be 
serviced  in  accordance  with  the 
servicing  procedure  under  part  160. 
subpart  160.176  of  this  chapter. 

(d)  Each  hybrid  inflatable  Hfejacket  or 
work  vest  must  be  serviced  in 
accordance  with  the  servicing  procedure 
under  part  160.  subpart  160.077  of  this 
chapter. 

(e)  Repair  and  maintenance  of  inflated 
rescue  boats  must  be  in  accordance  with 


the  manufacturer's  instructions.  All 
repairs  roust  be  made  at  a  sovicing 
faciUty  approved  by  the  Commandant, 
except  for  emergeiK^  repairs  carried  out 
on  board  the  vessel. 

§122.740    Periodto  servicing  ol  hydrostatic 
I  units. 


(a)  Each  hydrostatic  release  unit,  other 
than  a  disposable  unit,  must  be 
serviced: 

(1)  Within  12  months  of  its 
manufacture  and  within  12  months  of 
each  subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2)  In  accordance  with  the  repair  and 
testing  procedures  under  part  160, 
subpart  160.062  of  this  chapter. 

(b)  Each  disposable  hydrostatic 
release  unit  must  be  marked  in  clearly 
legible  letters  with  an  expiration  date  of 
two  years  after  the  date  on  which  the 
unit  is  installed. 

Sut>part  H— Penattles 

§122.900    Penalty  for  vtotaHoiM. 

Violation  of  the  provisioDS  of  this 
subchapter  will  subject  the  vitriator  to 
the  applicable  peiMlty  provisions  of 
subtitle  n  of  Utle  46,  United  States  Code. 

§  122.910    Suspension  and  revocation. 

An  individual  holding  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document  who  commits  an 
act  of  misconduct,  negligence,  or 
irHx>mpetence,  or  who  violates  or  fails  to 
comply  with  this  subchapter  or  any 
other  law  or  regulation  intending  to 
promote  marine  safety,  is  subject  to 
proceedings  under  the  provisions  of  46 
U.S.C  7703  and  part  5  of  this  chapter 
with  respect  to  suspension  or  revocation 
of  a  license,  certificate,  or  document. 

PARTS  123-139— {RESERVED} 

SUBCHAPTER  S— SUBDIVISION  AND 
STABILITY 

PART  170— STABILITY 
REQUIREMENTS  FOR  ALL  MSPECTED 
VESSELS 

2.  The  authority  citation  for  part  170 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1333: 46  U.S.Q  2103. 
3306,  3703;  E.O.  12234.  45  FF  58801.  3  CFR, 
1980  Comp..  p277:  49  CFR  1.46. 

§170.001    [AnMndadl 

3.  Section  170.001  is  amended  by 
removing  the  date  of  January  3, 1984  in 
f>aragraphs  (a)  and  (b)  and  inserting  in 
its  place  the  date  of  [eH^ective  date  of  the 
final  rule). 
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4.  Section  170.055  is  amended  by 
adding  two  sentences  to  the  end  of 
paragraph  (i)(l)  and  adding  paragraph 
(w)  to  read  as  follows: 
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§  170.055   Definitione  concerning  a  vessel.     ^  foUowi  i- 


as  (n),  (pi  and  (q),  respectively; 
redesignaiting  paragraphs  (e)  through  (k) 
as  (f)  through  (1),  respectively;  and  by 
adding  n(  wly  designated  paragraphs  (e) 
and  (m),  i  md  new  paragraph  (o)  to  read 


(i)*  •  * 

(1)  *  *  *  For  a  small  passenger  vessel 
which  has  imderwater  projections 
extending  forward  of  the  forwardmost 
point  or  aft  of  the  aftermost  point  on  the 
deepest  waterline  of  the  vessel,  the 
Commanding  Ofiicer,  U.S.  Coast  Guard 
Marine  Safety  Center,  may  include  the 
length  or  a  portion  of  the  length  of  the 
underwater  projections  in  the  value 
iised  for  the  LBP  for  the  purposes  of  this 
subchapter.  The  length  or  a  portion  of 
the  length  of  projections  which 
contribute  more  than  2  percent  of  the 
underwater  volimie  of  the  vessel  is 
normally  added  to  the  actual  LBP. 
•        •        •        •        • 

(w)  "Small  passenger  vessel"  means  a 
vessel  of  less  than  100  gross  tons 
carrying  more  than  six  passengers,  as 
defined  in  §  175.400  of  this  chapter. 

§170.075   [Amemtod] 

5.  Paragraph  (b)  of  §  170.075  is 
amended  by  removing  the  citation 
"§  171.030(b)(2)"  and  adding,  in  its 
place,  "§  178.320"  and  by  removing  the 
citation  "§  171.043"  and  adding,  in  its 
place.  "§179.220". 

§170.105   [Amended] 

6.  Section  170.105  is  amended  by 
removing  paragraph  (b)(1)  and  by 
redesignating  paragraphs  (b)(2)  through 
(b)(5)  as  paragraphs  (b)(1)  through  (b)(4). 
respectively. 

§170.160   [Amended] 

7.  Section  170.160  is  amended  by 
removing  paragraph  (b)(1)  and  by 
redesignating  paragraphs  (b)(2)  through 
(b)(4)  as  paragraphs  (b)(1)  through  (b)(3), 
respectively. 

PART  171— SPECIAL  RULES 
PERTAINING  TO  VESSELS  CARRYING 
PASSENGERS 

8.  The  authority  citation  for  part  171 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C  2103. 3306;  E.O. 
12234,  3  CFR.  1980  Comp.,  p.  277;  49  CFR 
1.46. 

9  and  10.  Section  171.010  is  amended 
by  revising  paragraphs  (d)(1)  and  (3); 
redesignating  paragraphs  (1).  (m)  and  (n) 


Coiumni 


Cite 


173.054<a)(1) 
173.054(b)(1) 


§171.010 


Op€rati 


(d) 

(1) 
coastwise 

(3) 
frequent 


Operati 


Definitions. 


ites  in  other  than  ocean  or 

•  •  * 


service; 

tes  on  a  short  nm  on  a 
1 1  chedule  between  two  points 
over  the  i  lost  direct  water  route; 


(e)  Fret  ing  port  means  any  direct 
opening  through  the  vessel's  bulwark  or 
hull  to  quickly  drain  overboard  water 
which  ha^  been  shipped  on  exposed 
decks. 


(m)  Sm  711  passenger  vessel  means  a 
vessel  of  ess  than  100  gross  tons 

I  lore  than  six  passengers,  as 
§  175.400  of  this  chapter. 


carrying 
defined  i 


r  means  a  pipe  or  tube  of 
inches  in  diameter  leading 
a  deck  or  sole  and  through 
drain  water  overboard. 

B  consisting  of  §§  171.020 
043,  is  removed  and 


(o)  Scu  jpei 
at  least  1. 25  ' 
down  froi  n 
the  hull  ti ) 

11.  Subpart 
through  171 
reserved. 

12.  Paragraphs  (a)  and  (b)  of  §  171.057 
are  amem  led  by  revising  the  equations, 
revising  t  le  definitions  of  As,  removing 
the  deftn  Lions  of  Hm  and  replacing 
them  wit  i  the  definitions  of  He,  and 
revising  tpe  definitions  of  W,  to  read  as 
follows: 

§171.057 
a  sailing 

(a)*  ' 


Intact  stability  requirements  for 
cktamaran. 


0.1(W)B 

(AsKHc) 

•        • 

As  =  the  1  aaximum  sail  area  in  square 

feet  ( >quaie  meters) 
He  =  the  leight  of  the  center  of  effort  of 

the  s^il  area  above  the  deck,  in  feet 

(meters) 
W  =  the  total  displacement  of  the  vessel, 

in  pa  imds  (kilograms) 


* 
(b)*  • 


171.040(a)  1) 
171.040(a;  1) 


0.1(W)B 
(AsXHc) 


As  =  the  maximum  sail  area  in  square 

feet  (square  meters) 
He  =  the  height  of  the  center  of  effort  of 

the  sail  area  above  the  deck,  in  feet 

(meters) 
W  =  the  total  displacement  of  the  vessel, 

in  poimds  (kilograms) 

§171.110   [Amended] 

13.  Section  171.110  is  amended  by 
removing  paragraph  (b)  and  by 
removing  the  designation  (a)  for  the 
remaining  text. 

§171.114   [Removed] 

14.  Section  171.114  is  removed. 

§171.115   [Amended] 

15.  Section  171.115  is  amended  by 
removing  paragraph  (b)  and  by 
removing  the  designation  (a)  for  the 
remaining  text. 

§171.119    [Removed] 

16.  Section  171.119  is  removed. 

17.  Section  171.120  is  revised  to  read 
as  follows: 

§171.120   Specific  applicability. 

A  vessel  of  at  least  100  gross  tons 
must  comply  with  §  171.122. 

§171.124   [Removed] 

18.  Section  171.124  is  removed. 

§171.130   [Amended] 

19.  Section  171.130  is  amended  by 
removing  paragraph  (b)  and  by 
removing  the  designation  (a)  for  the 
remaining  text. 

§§  171.140, 171.145, 171.150,  and  171.155 
[Removed] 

20.  Sections  171.140, 171,145, 
171,150  and  171.155  are  removed. 

PART  173-SPECIAL  RULES 
PERTAINING  TO  VESSEL  USE 

21.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1333;  46  U.S.C.  2113. 
3306,  5115;  E.O.  12234,  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.46. 

22.  The  cited  sections  or  paragraphs 
of  part  173  listed  in  Column  1  of  the 
following  table,  are  amended  by 
removing  the  existing  reference,  listed 
in  Column  2,  in  the  cited  section  or 
paragraph  and  adding  in  its  place  the 
new  reference  listed  in  Column  3. 


Column2 


Existing  reference 


Column  3 


New  reference 


179.210(a)  of  this  chapter. 
179.210(a)  of  ttiis  chapter. 
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Coiumni 

Column2 

Column  3 

Cite 

Existing  reference 

173.054(b)(1) 

1 73.063(a) . 

1 71 .043 „ 

171.035 .._   . 

179220  of  this  chapter. 
170.170, 171.050.  and  171.055. 
178.300  and  178.310  of  this  chapter. 

173.064(d) „ 

171.035  (d)  through  (h)  

23.  The  cited  sections  or  paragraphs 
of  part  173  listed  in  Column  1  of  the 
following  table,  are  amended  by  adding 
the  corresponding  phrase,  listed  in 
Column  2.  to  the  end  of  the  cited  section 
or  paragraph. 


Column  1 

Column  2 

Cite 

New  phrase 

173.059 

"Or     §§179.320.     179.330, 

and  179.340  of  this  chap- 

ter." 

173.060(a)  

"Or  §179.350  of  this  chap- 

ter." 

173.061  

"Or  §179.360  of  this  chap- 

ter." 

173.062 

"Or  Subpart  D  of  Part  178  of 

ttws  chapter." 

24.  Subchapter  T  is  revised  to  read  as 
follows: 

SUBCHAPTER  T— SMALL  PASSENGER 
VESSELS 

PART  175— GENERAL  PROVISIONS 

175.100    Purpose. 

175.110    General  applicability. 

175.112    Specific  applicability  for 

individual  parts. 
175.120    Vessels  on  an  international  voyage. 
175.122    Load  lines. 
175.200    Gross  tonnage  as  a  criterion  for 

requirements. 
175.400    Definitions  of  terms  used  in  this 

subchapter. 
175.540    Equivalents. 
175.550    Special  consideration. 
175.560    Appeals. 
1 75.600    Incorporation  by  refereuce. 
175.800    Approved  equipment  and  material. 
175.900    OMB  control  numbers. 

Authority:  46  U.S.C  2103.  3306.  3703;  49 
U.S.C  App.1804;  49  CFR  1.45. 1.46; 
§  175.900  also  issued  under  authority  of  44 
U.S.C  3507. 

§175.100    Purpose. 

The  purpose  of  this  subchapter  is  to 
implement  applicable  sections  of 
Subtitle  n  of  Title  46,  United  States 
Code,  which  require  the  inspection  and 
certification  of  small  passenger  vessels. 

§175.110   Qeneral  applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  this 
subchapter  applies  to  each  vessel  of  less 
than  100  gross  tons  which  carries  more 
than  six  passengers. 


(b)  A  vessel  of  less  than  100  gross  tons 
must  comply  with  subchapter  K  of  this 
chapter  if  it  is: 

(1)  A  vessel  which  carries  more  than 
150  passengers; 

(2)  A  vessel  with  overnight 
accommodations  for  more  than  49 
passengers;  or 

(3)  A  vessel  of  more  than  200  feet  in 
length  which  carries  more  than  six 
passengers. 

(c)  This  subchapter  does  not  apply  to: 

(1)  A  vessel  operating  exclusively  on 
inland  waters  which  are  not  navigable 
waters  of  the  United  States; 

(2)  An  oceanographic  research  vessel; 

(3)  A  boat  forming  part  of  a  vessel's 
lifesaving  equipment  and  which  is  not 
used  for  carrying  passengers  except  in 
emergencies  or  during  emergency  drills; 

(4)  A  vessel  of  a  foreign  coimtry 
which  is  a  party  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended  (SOLAS),  to  which 
the  United  States  Government  is 
currently  a  party,  and  which  has  on 
board  a  current  valid  SOLAS  Passenger 
Ship  Safety  Certificate;  or 

(5)  A  vessel  of  a  foreign  country, 
whose  government  has  inspection  laws 
approximating  those  of  the  United 
States  and  which  by  its  laws  accords 
similar  privileges  to  vessels  of  the 
United  States,  which  has  on  board  a 
current  valid  certificate  of  inspection, 
permitting  the  carrying  of  passengers, 
issued  by  its  government. 

(d)  The  relationship  between  this 
subchapter  and  other  subchapters 
pertaining  to  the  inspection  and 
certifieation  of  small  passenger  vessels 
is  provided  in  the  table  below,  which 
shows  the  breakpoints  between 
subchapters  T  and  K  of  this  chapter. 


Table  175.110(d) 


Subchapter  T 

Subchapter  K 

Subchapter 

<150  pas- 

151-600 pas- 

2 601  pas- 

sengers or 

sengers  or 

sengers  or 

overnight 

overnight 

accomodat- 

accomodat- 

accomodat- 

ions  for  < 

ions  for 

toosfors 

49pas- 

50-150 

151  pas- 

ser>gers 

passengers 

sengers  or 

and^200 

and  s  200 

2  200  feet. 

feet. 

feet. 

Wesseis  in  this  category  are  small  pas- 
senger vessels  (passenger  vessels  less  than 
100  GT)  txjt  are  required  to  cornpty  with  parts 
72,  75.  and  76  of  subchapter  H,  parts  114, 
115,  121,  and  122  of  subchapter  K,  and  the 
applicable  requirements  of  subchapters  F  and 
J. 

§175.112   Specific  applicability  for 
individual  parts. 

At  the  beginning  of  certain  parts  of 
this  subchapter,  a  more  speciGc 
application  is  given  for  all  or  particular 
portions  of  that  part.  This  application 
sets  forth  the  type,  size,  service,  or  age 
of  a  vessel  to  which  certain  portions  of 
that  part  apply  or  particular  dates  by 
which  an  existing  vessel  must  comply 
with  certain  portions  of  that  part. 

§  1 75.1 20   Vessels  on  an  intematioftal 
voyage. 

A  mechanically  propelled  vessel 
which  carries  more  than  12  passengers 
on  an  international  voyage  must  comply 
with  the  applicable  requirements  of 
SOLAS,  as  well  as  this  Subchapter. 

§175.122    Load  lines. 

A  vessel  of  79  feet  in  length  or  more, 
the  keel  of  which  was  laid  or  which  was 
at  a  similar  stage  of  construction  on  or 
after  July  21, 1968,  and  which  is  on  a 
voyage  other  than  a  domestic  voyage  is 
subject  to  load  line  assignment, 
certification,  and  marking  under 
subchapter  E  (Load  Lines]  of  this 
chapter. 

§175.200   Gross  tonnage  as  crtisrion  for 
raquirements. 

(a)  The  regulations  in  this  subchapter 
take  into  account  a  vessel's  length, 
passenger  capacity,  construction, 
equipment,  intended  service,  and 
operating  area.  The  criterion  for 
application  of  this  subchapter  is  the 
gross  tonnage  of  the  vessel.  When  the 
Commandant  determines  that  the  gross 


tonnage  of  a  particular  vessel,  which  is 
attained  by  exemptions,  reductions,  or 
other  devices  in  Uie  basic  gross  tonnage 
formulation,  will  drounvent  or  be 
incompatible  with  the  apptication  of 
specific  regulations  for  a  vessel  of  such 
physical  size,  the  Commandant  will 
prescribe  the  regulations  to  be  made 
applicable  to  the  vessel. 

(b)  When  the  Commandant 
determines  that  the  gross  tonnage  is  not 
a  valid  criterion  for  the  use  of  certain 
regulations  based  on  the  relative  size  of 
the  vessel,  the  owner  will  be  informed 
of  the  determination  and  of  the 
regulations  applicable  to  the  vessel.  The 
vessel  must  be  brought  into  compliance 
with  all  additional  requirements  before 
a  Certificate  of  Inspection  is  issued. 

S  175.400    DeflnlHons  of  terms  used  in  this 
sutwhaptar. 

The  following  terms  are  used  in  this  ~ 
subchapter 

Accommodation  space  means  a  space 
used  as  a: 

(1)  Public  space; 

(2)  Hall; 

(3)  Dining  room  and  messroom; 

(4)  Lounge  or  cafe; 

(5)  Public  sales  room; 

(6)  Overnight  accommodation  space; 

(7)  Barber  shop  or  beauty  parlor; 

(8)  OfBce  or  conference  room; 

(9)  Washroom  or  toilet  space; 

(10)  Medical  treatment  room  or 
dispensary;  or 

(11)  Game  or  hobby  room. 

Beam  or  B  means  the  ma3dmum  width 
of  a  vessel  from: 

(1)  Outside  of  planking  to  outside  of 
planking  on  wooden  vessels;  and 

(2)  Outside  of  frame  to  outside  of 
frame  on  all  other  vessels. 

Bulbous  bow  means  a  design  of  bow 
in  which  the  forward  underwater  frames 
ahead  of  the  forward  perpendicular  are 
swelled  out  at  the  forefoot  into  a 
bulbous  formation. 

Bulkhead  deck  means  the  uppermost 
deck  to  which  watertight  bulkheads  and 
the  watertight  shell  extend. 

Cable  means  single  or  multiple 
insulated  conductors  with  an  outer 
protective  jacket. 

Cargo  space  means  a: 

(1)  Cargo  hold; 

(2)  Refrigerated  cargo  space;  or 

(3)  A  trunk  leading  to  or  from  a  space 
listed  above. 

Coast  Guard  District  Commander  or 
District  Commander  means  an  officer  of 
the  Coast  Guard  designated  as  such  by 
the  Commandant  to  command  Coast 
Guard  activities  within  a  district 

Coastwise  means  a  route  which  is  not 
more  than  20  nautical  miles  o^hore  on 
any  of  the  fcrilowing  waters: 

(1)  Any  ocean; 
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(2)  "he  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  the  Bering  Sea; 

(5)  The  Gulf  of  Alaska;  or 

(6)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 

der. 
kpit  vessel  means  a  vessel  with  an 
9d  recess  in  the  weather  deck 
iing  not  more  than  one-half  of  the 
,  of  the  vessel  measured  over  the 
3r  deck. 

Cottunandant  means  the  Ccmmandant 
of  thaCoast  Guard  or  an  authorized 
Headquarters  staff  officer  designated  in 
§  1.01:  of  this  chapter. 

Coi^sion-resistant  material  or 
corrosion-resistant  means  made  of  one 
of  thej  following  materials  in  a  grade 
suitable  for  its  intended  use  in  a  marine 
environment: 

(1)  Jilver; 

(2)  :!opper, 

(3)  Jrass; 

(4)  Bronze; 

(5]  Aluminum  alloys  with  a  cc^per 
cont^t  of  no  more  than  0.4  percent; 

(6)  Copper-nickel; 

(7)  Plastics; 

(8)  Stainless  steel; 

(9)  Nickel-copper;  or 

(10)  A  material,  which  when  tested  in 
accordance  with  ASTM  B-117  for  20O 
hour^  does  not  show  pitting,  cracking, 
or  otUer  deterioration. 

Cre^  accommodation  space  means  an 
accoifmodation  space  designated  for  the 
use  of  crew  members  and  which 
pass^gers  are  normally  not  allowed  to 
occupy. 

Custom  engineered  means,  when 
referring  to  a  fixed  gas  fire  extinguishing 
syste^,  a  system  that  is  designed  for  a 
specific  space  requiring  individual 
calculations  for  the  extinguishing  agent 
volume,  flow  rate,  piping,  and  similar 
factoB  for  the  space. 

Distribution  panel  means  an  electrical 
panel  which  receives  energy  from  the 
switc  iboard  and  distributes  the  energy 
to  en<  rgy  consuming  devices  or  other 
panel;. 

Dn  ft  means  the  vertical  distance  from 
the  m  aided  baseline  of  a  vessel 
amid]  hips  to  the  waterline. 

Dri  jproof  means  enclosed  equipment 
so  coi  istructed  or  protected  that  falling 
drops  of  liquid  or  solid  particles  striking 
the  ei  closure  at  any  angle  from  0  to  15 
degrees  downward  from  the  vertical  do 
not  interfere  with  the  operation  of  the 
equipfcnent.  A  National  Electrical 
Manij  facturers  Association  type  1 
enclo  sure  with  a  dripshield  is 
consioered  to  be  dripproof. 

Dynamically  supported  craft  means  a 
craft '  vhich  is  operable  on  or  above  the 
watei  and  which  has  characteristics  so 
differ  snt  from  those  of  conventional 
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displacement  ships,  to  which  the 
existing  international  conventions, 
particularly  SOLAS,  apply,  that 
alternative  measures  should  be  used  to 
achieve  an  equivalent  level  of  safety. 
Within  the  aforementioned  generality,  a 
craft  whidi  complies  with  either  of  the 
following  characteristics  would  be 
considered  a  dynamically  supported 
craft: 

(1)  The  weight,  or  a  significant  part 
thereof,  is  balanced  in  one  mode  of 
operation  by  other  than  hydrostatic 
forces. 

(2)  The  craft  is  able  to  operate  at 
speeds  such  that  the  function  v/ligL  is 
equal  to  or  greater  than  0.9,  where  "v" 
is  the  maximum  speed,  "L"  is  the 
waterline  length  and  "g"  is  the 
acceleration  due  to  gravity,  all  in 
consistent  units. 

Embarication  station  means  the  place 
on  the  vessel  from  which  a  survival  craft 
is  boarded. 

Enclosed  space  means  a  compartment 
that  is  not  exposed  to  the  atmosphere 
when  all  access  and  ventilation  closures 
are  secured. 

Existing  vessel  means  a  vessel  which 
is  not  a  new  vessel. 

Exposed  waters  is  a  term  used  in 
connection  with  stability  criteria  and 
means: 

(1)  Waters,  except  the  Great  Lakes, 
more  than  20  nautical  miles  from  a 
harbor  of  safe  refuge; 

(2)  Those  portions  of  the  Great  Lakes 
more  than  20  nautical  miles  from  a 
harbor  of  safe  refuge  from  October  1  of 
one  year  through  April  15  of  the  next 
year  (wintw  season);  and 

(3)  Those  waters  less  than  20  nautical 
miles  from  a  harbor  of  safe  refuge  which 
the  cognizant  Officer  in  Charge,  Marine 
Inspection,  determines  are  not  partially 
protected  waters  or  protected  waters 
because  they  present  special  hazards 
due  to  weather  or  other  circumstances. 

Ferry  means  a  vessel  that: 

(1)  Operates  in  other  than  ocean  or 
coastwise  service; 

(2)  Has  provisions  only  for  deck 
passengers  or  vehicles,  or  both; 

(3)  Operates  on  a  short  run  on  a 
frequent  schedule  between  two  points 
over  the  most  direct  water  route;  and 

(4)  Offers  a  public  service  of  a  type 
normally  attributed  to  a  bridge  or 
tunnel. 

Fiber  reinforced  plastic  means  plastics 
reinforced  with  fibers  or  strands  of  some 
other  material. 

Flash  point  means  the  temperature  at 
which  a  liquid  gives  off  a  fiammable 
vapor  when  heated  using  the  Pensky- 
Martens  Closed  Cup  Tester  method  in 
accordance  with  ASTM  D-93. 

Float-free  launching  or  arrangement 
means  that  method  of  launching  a 


survival  craft  whereby  the  survival  craft 
is  automatically  released  from  a  sinking 
vessel  and  is  ready  for  use. 

Flush  deck  vessel  means  a  vessel  with 
a  continuous  weather  deck  located  at 
the  uppermost  sheer  line  of  the  hull. 

Freemg  port  means  any  direct  opening 
through  the  vessel's  bulwark  or  hull  to 
quickly  drain  overboard  water  which 
has  been  shipped  on  exposed  decks. 

Ca/7ey  means  a  space  containing 
appliances  with  cooking  surfaces  which 
may  exceed  250°?,  such  as  ovens, 
griddles,  and  deep  fat  fryers. 

Great  Lakes  means  a  route  on  the 
waters  of  any  of  the  Great  Lakes,  except 
that  for  the  piuposes  of  parts  178  and 
179  of  this  subchapter,  "Great  Lakes" 
means  both  the  waters  of  the  Great 
Lakes  and  of  the  St.  Lawrence  River  as 
far  east  as  a  straight  line  drawn  from 
Cap  de  Rosiers  to  West  Point,  Anticosti 
Island,  and  west  of  a  line  along  the  63rd 
meridian  from  Anticosti  Island  to  the 
north  shore  of  the  St.  Lawrence  River. 

Gross  tonnage  and  gross  tons  is  an 
indicator  of  a  vessel's  approximate 
volume  as  determined  in  accordance 
with  part  69  (Measurement  of  Vessels) 
of  this  chapter  and  recorded  on  the 
vessel's  Certificate  of  Admeasurement. 

Harbor  of  safe  refuge  means  a  port, 
inlet,  or  other  body  of  water  normally 
sheltered  from  heavy  seas  by  land  and 
in  which  a  vessel  can  navigate  and 
safely  moor.  The  suitability  of  a  location 
as  a  harbor  of  safe  refuge  shall  be 
determined  by  the  cognizant  Officer  in 
Charge,  Marine  Inspection,  and  varies 
for  each  vessel,  dependent  on  the 
vessel's  size,  maneuverability,  and 
mooring  gear. 

High  seas  means  all  waters  which  are 
neither  territorial  seas  (the  waters  in  a 
belt  3  nautical  miles  wide,  that  is 
adjacent  to  the  coast  and  seaward  of  the 
territorial  sea  baseline)  nor  internal 
waters  of  the  United  States  or  of  any 
foreign  country. 

Independent  laboratory  means  a 
laboratory  accepted  under  part  159, 
subpart  159.010  of  this  chapter. 

Inflatable  survival  craft  or  lifejacket 
means  one  which  depends  upon 
nonrigid,  gas-filled  chambers  for 
buoyancy,  and  which  is  normally  kept 
iminflated  imtil  ready  for  use. 

International  voyage  means  a  voyage 
between  a  country  to  which  SOLAS 
applies  and  a  port  outside  that  country. 
A  country,  as  used  in  this  definition, 
includes  every  territory  for  the 
international  relations  of  which  a 
contracting  government  to  the 
convention  is  responsible  or  for  which 
the  United  Nations  is  the  administering 
authority.  For  the  U.S.,  the  term 
"territory"  includes  the  Commonwealth 
of  Puerto  Rico,  all  possessions  of  the 


United  States,  and  all  lands  held  by  the 
United  States  under  a  protectorate  or 
mandate.  For  the  purposes  of  this 
subchapter,  vessels  are  not  considered 
as  being  on  an  "international  voyage" 
when  solely  navigating  the  Great  Lakes 
and  the  St.  Lawrence  River  as  far  east  as 
a  straight  line  drawn  from  Cap  des 
Rosiers  to  West  Point,  Anticosti  Island 
ar.d,  on  the  north  side  of  Anticosti 
Island,  the  63rd  meridian. 

Lakes,  bays,  and  sounds  means  a 
route  on  any  of  the  following  waters: 

(1)  A  lake  other  than  the  Great  Lakes; 

(2)  A  bay; 

(3)  A  sound;  or 

(4)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Launching  appliance  means  a  device 
for  transferring  a  survival  craft  or  rescue 
boat  from  its  stowed  position  safely  to 
the  water.  For  a  launching  appliance 
using  a  davit,  the  term  includes  the 
davit,  winch  and  falls. 

Length  when  used  in  terms  of  the 
vessel's  length,  means: 

(l)(i)  The  length  listed  on  the  vessel's 
Certificate  of  Documentation  issued 
\mder  the  provisions  of  part  67 
(Documentation  of  Vessels)  of  this 
chapter  or  Certificate  of  Nimnber  issued 
under  the  provisions  of  33  CFR  part  173, 
subpart  B  (Numbering);  or 

(ii)  For  a  vessel  which  does  not  have 
a  Certificate  of  Documentation  or  a 
Certificate  of  Number,  the  "registered 
length"  as  defined  in  §  69.53  of  this 
chapter  or,  for  a  vessel  which  is  less 
than  79  feet  in  overall  length  and  is 
measured  using  simplified 
admeasurement,  the  registered  length  as 
defined  in  §  69.203  of  £is  chapter,  or 

(2)  For  the  purposes  of  part  179  of  this 
subchapter,  the  "length"  of  a  vessel 
with  a  bulbous  bow  means  the  larger  of 
the  length  as  defined  in  paragraph  (l)(i) 
of  this  definition  or  the  straight  line 
horizontal  measurement  horn  the 
forwardmost  tip  of  the  bulbous  bow  to 
the  aftermost  part  of  the  vessel 
measured  parallel  to  the  centerline. 

Bow  sprits,  bumpkins,  rudders, 
outboard  motor  brackets,  handles,  and 
other  similar  fittings,  attachments,  and 
extensions  are  not  included  in  the 
"length"  of  a  vessel. 

Length  between  perpendiculars  or 
(LBP)  means  the  horizontal  distance 
measured  between  perpendiculars  taken 
at  the  forwardmost  and  aftermost  points 
on  the  waterUne  corresponding  to  the 
deepest  operating  draft. 

Machinery  space  means  a  space 
including  a  trunk,  alleyway,  stairway,  or 
duct  to  such  a  space,  that  contains: 

(1)  Propulsion  machinery  of  any  type; 

(2)  Steam  or  internal  combustion 
machinery; 


(3)  Oil  transfer  equipment; 

(4)  Electrical  motors  of  more  than  10 
hp; 

(5)  Refrigeration  equipment; 

(6)  One  or  more  oil-fired  boilers  or 
heaters;  or 

(7)  Electrical  generating  machinery. 
Main  transverse  watertight  bulkhead 

means  a  transverse  bulkhead  that  must 
be  maintained  watertight  in  order  for 
the  vessel  to  meet  the  damage  stability 
and  subdivision  requirements  of  this 
subchapter. 

Major  conversion  means  a  conversion 
of  a  vessel  that,  as  determined  by  the 
Commandant: 

(1)  Alters  the  dimensions  of  the  vessel 
including  but  not  limited  to  gross 
tonnage,  length,  breath,  or  height; 

(2)  Alters  the  design  or  arrangement 
so  that  the  vessel  is  capable  of  carrying 
more  passengers  than  it  was  originally 
built  to  carry; 

(3)  Alters  the  design  or  scantlings  of 
a  vessel  so  that  it  is  suitable  for 
operation  on  a  route  of  greater  severity 
than  the  route  for  which  it  was 
originally  built;  or 

(4)  Adds  or  modifies  overnight 
accommodation  spaces  for  passengers  so 
that  the  total  number  of  passengers  that 
can  be  accommodated  in  such  spaces 
changes  from  not  more  than  49  to  more 
than  49. 

Marine  inspector  or  inspector  means 
any  civilian  employee  or  military 
member  of  the  Coast  Guard  assigned  by 
an  Officer  in  Charge,  Marine  Inspection, 
or  the  Commandant  to  perform  duties 
with  respect  to  the  inspection, 
enforcement,  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations. 

Master  means  the  individual  having 
command  of  the  vessel  and  who  is  the 
holder  of  a  valid  license  which  ' 

authorizes  the  individual  to  serve  as 
master  of  a  small  passenger  vessel. 

Means  of  escape  means  a  continuous 
and  unobstructed  way  of  exit  travel 
fit)m  any  point  in  a  vessel  to  an 
embarkation  station.  It  consists  of  three 
distinct  components: 

(1)  The  exit  access; 

(2)  The  exit;  and 

(3)  The  exit  discharge. 

A  means  of  escap>e  can  be  both  vertical 
and  horizontal,  and  includes  doorways, 
passageways,  stairtowers,  stairways,  and 
public  spaces.  Cargo  spaces,  machinery 
spaces,  rest  rooms,  hazardous  areas, 
escalators,  and  elevators  must  not  be 
any  part  of  a  means  of  escape. 
Slew  vessel  means  a  vessel: 

(1)  The  initial  construction  of  which 
began  on  or  after  [effective  date  of  the 
final  rule]; 

(2)  Which  was  issued  an  initial 
Certificate  of  Inspection  on  or  after  [six 
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months  after  effective  date  of  the  final 
rule]; 

(3)  Which  underwent  a  major 
conversion  which  was  initiated  on  or 
after  [effective  date  of  the  final  rule];  or 

(4)  Which  underwent  a  major 
conversion  which  was  completed  and 
for  which  an  amended  Certificate  of 
InspecticHi  was  issued  on  or  after  [six 
months  after  effective  date  of  the  final 
rule]. 

Noncombustible  material  means  any 
material  approved  under  §  164.009  of 
this  chapter. 

Nonself- propelled  vessel  means  a 
vessel  which  does  not  have  installed 
means  of  propulsion,  including 
propulsive  machinery,  masts,  spars,  or 
sails. 

Oceans  means  a  route  which  is  more 
than  20  nautical  miles  offshore  on  any 
of  the  following  waters: 

(1)  Any  ocean; 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea: 

(4)  The  Bering  Sea; 

(5)  The  Gulf  of  Alaska;  or 

(6)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Officer  In  Charge.  Marine  Inspection, 
or  OCMI  means  an  officer  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  and  who,  under  the 
direction  of  the  Coast  Guard  District 
Commander,  is  in  charge  of  a  marine 
inspection  zone,  described  in  part  1  of 
this  chapter,  for  the  performance  of 
duties  with  respect  to  the  inspections, 
enforcement,  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations.  The  cognizant  OCMI  is  the 
OCMI  that  has  immediate  jurisdiction 
over  a  vessel  for  the  purp>ose  of 
performing  the  duties  previously 
described. 

Open  boat  means  a  vessel  not 
protected  from  entry  of  water  by  means 
of  a  complete  weathertight  deck,  or  by 
a  combination  of  a  partial  weathertight 
deck  and  superstructure  which  is 
structurally  suitable  for  the  waters  upon 
which  the  vessel  operates. 

Open  deck  means  a  deck  that  is 
permanently  open  to  the  weather  on  one 
or  more  sides  and,  if  covered,  any  spot 
on  the  overhead  is  less  than  15  feet  from 
the  nearest  opening  to  the  weather. 

Open  to  the  atmosphere  means  a 
compartment  that  has  at  least  15  square 
inches  of  open  area  directly  exposed  to 
the  atmosphere  for  each  cubic  foot  of 
net  compartment  volume. 

Operating  station  means  the  principal 
steering  station  on  the  vessel  bma 
which  the  individual  on  d\ity  normally 
navigates  the  vessel. 

Overnight  accommodations  or 
owmight  accommodation  space  means 


an  accommodation  space  for  use  by 
passeigers  (»■  by  crew  members,  which 
has  one  or  more  berths,  including  beds 
or  buifks,  for  passengers  or  crew 
membjers  to  rest  for  extended  periods. 
Staterooms,  cabins,  and  berthing  areas 
are  normally  overnight  accommodation 
space^.  Overnight  accmnmodations  do 
not  include  spaces  which  contain  only 
seats,  Including  reclining  seats. 

Par^ally  enclosed  space  means  a 
compartment  that  is  neither  open  to  the 
atmo9>here  nor  an  enclosed  space. 

Partialfy  protected  waters  is  a  term 
used  in  connection  with  stability 
criterik  and  means: 

(1)  Waters  not  more  than  20  nautical 
miles  ferom  the  mouth  of  a  harbor  of  safe 
refugel  unless  determined  by  the 
cogniaant  OCMI  to  be  exposed  waters; 

(2)  'fhose  portions  of  rivers,  estuaries, 
harbofs,  lakes,  and  similar  waters  which 
the  CO  ^izemt  OCMI  determines  not  to 
be  pre  tected  waters;  and 

(3) '  Vaters  of  the  Great  Lakes  from 
April  16  through  September  30  of  the 
same  rear  (summer  season). 

Pas  -enger  means  an  individual 
Carrie  1  on  a  vessel  except: 

(1) '  'he  owner  or  representative  of  the 
ownei ; 

(2) "  "he  master  or  a  crevmiember 
engagi  sd  in  the  business  of  the  vessel 
who  h  as  not  contributed  consideration 
for  caj  riage  and  who  is  paid  for  services; 

(3) .  Ui  employee  of  the  owner  of  the 
vessel  engaged  in  the  business  of  the 
ownei ,  except  when  the  vessel  is 
opera  ing  under  a  demise  charter; 

(4)  i  ^n  employee  of  the  demise 
charte  rer  of  the  vessel  engaged  in  the 
busin(  !S8  of  the  demise  charterer, 

(5)  i  i  guest  on  board  a  vessel  being 
operal  ed  only  for  pleasure  who  has  not 
contri  >uted  consideration  for  carriage 
on  bo(  rd;  or 

(6)  i^n  individual  on  board  a  towing 
vessel  of  at  least  50  gross  tons  who  has 
not  catitributed  consideration  for 
carriace  on  board. 

Pas$enger  accommodation  space 
means  an  accommodation  space 
desigiiated  for  the  use  of  passengers. 

Pildthouse  control  means  that  controls 
to  staa  and  stop  the  engines  and  control 
the  dijection  and  speed  of  the  propeller 
of  thejvessel  are  located  at  the  operating 
statiof 

ng  system  includes  piping, 
5.  and  appurtenances  as  described 
:  56.07-5. 
ted  waters  is  a  term  used  in 
connefction  with  stability  criteria  and 
means  sheltered  waters  presenting  no 
special  hazards  such  as  most  rivers, 
harbors,  and  lakes,  and  which  is  not 
determined  to  be  exposed  waters  or 
partially  protected  waters  by  the 
cogniiant  OCMI. 
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Pre-engineered  means,  when  referring 
to  a  fixed  gas  fire  extinguishing  system, 
a  system  that  is  designed  and  tested  to 
be  suitable  for  installation  without 
modification  as  a  complete  imit  in  a 
space  of  a  set  volume,  regardless  of  the 
specific  design  of  the  vessel  on  which 
it  is  installed. 

Rivers  means  a  route  on  any  of  the 
following  waters: 

(1)  A  nver; 

(2)  A  canal;  or 

(3)  Sudi  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Sailing  vessel  means  a  vessel 
principally  equipped  for  propulsion  by 
sail  even  if  the  vessel  has  an  auxiliary 
means  of  propulsion- 
Scupper  means  a  pipe  or  tube  of  at 
least  1.25  inches  in  diameter  leading 
dovm  from  a  deck  or  sole  and  through 
the  hull  to  drain  water  overboard. 

Self-bailing  cockpit  means  a  cockpit, 
with  watertight  sides  and  floor  (sole), 
which  is  designed  to  free  itself  of  water 
by  gravity  drainage  through  scuppers. 
Ship's  service  loads  means  services 
necessary  for  maintaining  the  vessel  in 
normal  operational  and  habitable 
conditions.  These  loads  include,  but  are 
not  limited  to,  safety,  lighting, 
ventilation,  navigational,  and 
communications  loads. 

Short  international  voyage  means  an 
international  voyage  where: 

(1)  The  vessel  is  not  more  than  200 
nautical  miles  from  a  port  or  place  in 
which  the  passengers  and  crew  could  be 
placed  in  safety;  and 

(2)  The  total  distance  between  the  last 
port  of  call  in  the  country  in  which  the 
voyage  began  and  the  final  port  of 
destination  does  not  exceed  600 
nautical  miles. 

Stonvoy  means  an  inclined  means  of 
escape  between  two  decks. 

Steel  or  equivalent  material  means 
steel  or  any  noncombustible  material 
which .  by  itself  or  due  to  insulation 
provided,  has  structural  and  integrity 
properties  equivalent  to  steel  at  the  end 
of  the  standard  fire  test. 

Survival  craft  means  a  lifeboat,  rigid 
liferaft,  inflatable  liferaft,  life  float, 
inflatable  buoyant  apparatus,  buoyant 
apparatus,  or  a  small  boat  carried  aboard 
a  vessel  in  accordance  with  §  180.200(b) 
of  this  subchapter. 

Switchboard  means  an  electrical 
panel  which  receives  power  from  a 
generator,  battery,  or  other  electrical 
power  source  and  distributes  power 
directly  or  indirectly  to  all  equipment 
supplied  by  the  generating  plant. 

TrunA:  means  a  vertical  shaft  or  duct 
for  the  passage  of  pipes,  wires,  or  other 
devices  except  that  for  the  purposes  of 
part  179  of  this  subchapter,  "trunk" 


means  a  large  enclosed  passageway 
through  any  deck  or  bulkhead  of  a 
vessel. 

Vehicle  space  means  a  space  not  on 
an  open  deck,  for  the  carriage  of  motor 
vehicles  with  fuel  in  their  tanks,  into 
and  from  which  such  vehicles  can  be 
driven  and  to  which  passengers  have 
access. 

Vessel  includes  every  description  of 
watercraft  or  other  artiftcial  contrivance, 
used  or  capable  of  being  used  as  a 
means  of  transportation  on  water. 

Vessel  of  the  United  States  means  a 
vessel  documented  or  numbered  under 
the  laws  of  the  United  States,  the  States 
of  the  United  States,  Guam,  Puerto  Rico, 
the  Virgin  Islands,  American  Samoa,  the 
District  of  Columbia,  the  Northern 
Mariana  Islands,  and  any  other  territory 
or  possession  of  the  United  States. 

Watertight  means  designed  and 
constructed  to  withstand  a  static  head  of 
water  without  any  leakage,  except  that 
"watertight"  for  the  purposes  of 
electrical  equipment  means  enclosed  so 
that  water  does  not  enter  the  equipment 
when  a  stream  of  water  from  a  hose  with 
a  nozzle  one  inch  in  diameter  that 
delivers  at  least  65  gallons  per  minute 
is  played  on  the  enclosiue  from  any 
direction  from  a  distance  of  ten  feet  for 
five  minutes. 

Weather  deck  means  a  deck  which  is 
partially  or  completely  exposed  to  the 
weather  from  above  or  from  at  least  two 
sides,  except  that  for  the  piuposes  of 
parts  178  and  179  of  this  subchapter, 
"weather  deck"  means  the  uppermost 
deck  exposed  to  the  weather  to  which 
a  weathertight  sideshell  extends. 

Weathertight  means  that  water  will 
not  penetrate  in  any  sea  condition, 
except  that  "weathertight  equipment" 
means  equipment  constructed  or 
protected  so  that  exposure  to  a  beating 
rain  will  not  result  in  the  entrance  of 
water. 

Well  deck  vessel  means  a  vessel  with 
a  weather  deck  fitted  with  solid 
bulwarks  that  impede  the  drainage  of 
water  over  the  sides  or  a  vessel  with  an 
exposed  recess  in  the  weather  deck 
extending  more  than  one-half  of  the 
length  of  the  vessel  measured  over  the 
weather  deck. 

Wire  means  an  individual  insulated 
conductor  without  an  outer  protective 
jacket. 

Work  space  means  a  space,  not 
normally  occupied  by  a  passenger,  in 
which  a  crew  member  performs  work 
and  includes,  but  is  not  limited  to.  a 
galley,  operating  station,  or  machinery 
space. 

§175.540    Equivalents. 

(a)  The  Commandant  may  accept  in 
substitution  for  a  required  arrangement. 


fitting,  appUance.  apparatus,  equipment, 
calculation,  information,  or  test  an 
equivalent  that  is  as  effective  as  that 
required  by  the  regulations  and  is 
consistent  with  the  intent  of  the 
requirements  and  the  minimum  safety 
standards  specified  in  this  subchapter. 
Requests  for  equivalents  must  be 
submitted  to  the  Commandant  via  the 
cognizant  OCMI.  If  necessary,  the 
Commandant  may  require  engineering 
evaluations  and  tests  to  demonstrate  the 
equivalence  of  the  substitute. 

(b)  The  Commandant  may  accept 
compliance  by  a  dynamically  supported 
craft  with  the  provisions  of  the  IMO 
"Code  of  Safety  for  Dynamically 
Supported  Craft"  as  an  equivalent  to 
compliance  with  applicable 
requirements  of  this  subchapter. 
Requests  for  equivalents  must  be 
submitted  to  the  Commandant  via  the 
cognizant  OCMI. 

(c)  The  Commandant  may  approve  a 
novel  lifesaving  appliance  or 
arrangement  as  an  equivalent  if  it  has 
performance  characteristics  at  least 
equivalent  to  the  appliance  or 
arrangement  required  under  this  part, 
and: 

(1)  Is  evaluated  and  tested  under  IMO 
Resolution  A.520(13),  "Code  of  Practice 
for  the  Evaluation,  Testing  and 
Acceptance  of  Prototype  Novel 
Lifesaving  AppUances  and 
Arrangements";  or 

(2)  Has  successhilly  undergone 
evaluation  and  tests  that  are 
substantially  equivalent  to  those 
recommendations. 

S 1 75.550    Special  consideration. 

In  appljing  the  provisions  of  this 
subchapter,  the  OCMI  may  give  special 
consideration  to  authorizing  departures 
from  the  specific  requirements  when 
unusual  circumstances  or  arrangements 
warrant  such  departures  and  an 
equivalent  level  of  safety  is  provided. 
The  OCMI  of  each  marine  insp>ection 
zone  in  which  the  vessel  operates  must 
approve  any  special  consideration 
granted  to  a  vessel. 

§175.5«0    Appeals. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  widi  part  1.  subpart  1.03  of 
this  chapter. 

S  175.600   Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  that  specified  in 


paragraph  (b)  of  this  section,  the  Coast 
Guard  must  publish  a  notice  of  change 
in  the  Federal  Register  and  make  the 
material  available  to  the  public  All 
approved  material  is  on  file  at  the  Office 
of  the  Federal  Register.  800  N.  Capitol 
Street  NW..  suite  700.  Washington.  DC. 
and  at  the  U.S.  Coast  Guard,  Merchant 
Vessel  Inspection  Division  (G-4>iVI), 
2100  Second  Street  SW..  Washington, 
DC  20593-0001  and  is  available  from 
the  sources  indicated  in  paragraph  (b)  of 
this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subchapter  and  the  sections  affected  are: 

American  Bureau  of  Shipping  (ABS),  P.O. 
Box  910.  45  Eisenhower  Dr..  Paramus.  NJ 
07652 

Rules  for  Building  and  Qassing  Aluminum 

Vessels,  1975, 177.300 
Rules  for  Building  and  Classing  Reinforced 

Plastic  Vessels,  1978. 177.300 
Rules  for  Building  and  Classing  Steel  Vessels, 

1991,182.410;  183.360 
Rules  for  Building  and  Classing  Steel  Vessels 

Under  61  Meters  (200  Feet)  in  Length, 

1983.  177.300 
Rules  for  Building  and  Classing  Steel  Vessels 

for  Service  on  Rivers  and  Intracoastal 

Waterways,  1980, 177.300 

American  Boat  and  Yacht  Council  (ABYC), 
P.O.  Box  747,  405  Headquarters  Dr..  Suite  3. 
Millersville.  MD  21108-07477 

A-1-78 — Marine  CNG — Liquefied  Petroleum 

Gas  Systems,  184.240 
A-3-70 — Recommended  Practices  and 

Standards  Covering  Galley  Stoves. 

184.200 
A-7-70 — Recommended  Practices  and 

Standards  Covering  Boat  Heating 

Systems.  184.200 
A-1 6-89— Electric  Navigation  Lights, 

183.130 
A-22-78— Marine  CNG— Compressed 

Natural  Gas  Systems.  184.240 
E-8-85— Alternating  Current  (AC)  Electrical 

Systems  on  Boats,  183.130 
E-9-90-Direct  Cuirent  (DC)  Electrical 

Systems  on  Boats,  183.130 
H-2-69— Ventilation  of  Boats  Using 

Gasoline.  182.130;  182.460 
H-22-86— DC  Electric  Bilge  Pumps 

Operating  Under  50  Volts,  182.130; 

182.500 
H-24-89— Gasoline  Fuel  Systems,  182.130: 

182.440:  182.445;  182450: 182.455 
H-25-86— Portable  Fuel  Systems  for 

Flammable  Liquids.  182.130: 182.458 
H-32-87— VentiiaUon  of  Boats  Using  Diesel 

Fuel,  182.130: 182.465;  182.470 
H-33-89— Diesel  Fuel  Systems.  182.130: 

182.440: 182.445;  182.450: 182.455 
P-1-86 — Installation  of  Exhaust  Systems  for 

Propulsion  and  Auxiliary  Engines, 

177.405: 177.410;  182.130;  182.425; 

182.430 
P-4-89— Marine  Inboard  Engines,  182.130: 

182.420 


JMI 


2154 


Federal  Register  /  Vol.  59.  No. 


American  National  Standards  Institute 
(ANSI),  United  Engineering  Center.  345  East 
47th  St.,  New  York.  NY  10017 

A  17.1-1984 — American  Standard  Safety 
Code  for  Elevators,  Dumbwaiters, 
Escalators,  and  Moving  Walks,  183.540 

B  31.1-1986 — American  National  Standard 
Code  for  Pressxire  Piping,  Power  Piping, 
182.710 

Z  26.1-1983— Safety  Glazing  Materials  For 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways,  177.1030 

American  Society  for  Testing  and  Materials 

(ASTM),  1916  Race  St.,  Philadelphia.  PA 

19103 

B-1 17-79— Method  of  Salt  Spray  (Fog) 

Testing.  175.400 
D-93-80— Flash  Point  By  Pensky-Martens 

Closed  Cup  Tester,  175.400 
D-635-81— Standard  Test  Method  for  Rate  of 

Burning  and/or  Extent  and  Time  of 

Burning  of  Self-supporting  Plastics  in  a 

Horizontal  Position,  182.440 
D-2863-77— Standard  Test  Method  for 

Measuring  the  Minimum  Oxygen 

Concentration  to  Support  Candle-like 

Combustion  of  Plastics  (Oxygen  Index], 

182.440 
E-84-81 — Test  for  Surface  Burning 

Characteristics  of  Building  Materials. 

177.410 
F — (Reserved  for  standard  on  pyrotechnic 

lockers  under  development  by  ASTM), 

180.68 

Australian  Transport  Advisory  Council. 
Australian  Government  Publishing  Service, 
Canberra,  Australia 

Australia  Shipping  Law  Code  Section  5,  Sub- 
section ],  as  amended  to  August  1, 1984, 
177.300 

Institute  of  Electrical  and  Electronics 
Engineers,  Inc.  (IEEE),  IEEE  Service  Center, 
445  Hoes  Lane,  Piscataway,  N.).  08854 

Standard  45-1983 — Recommended  Practice 
for  Electrical  Installations  on  Shipboard, 
183.340 

International  Maritime  Organization  (IMO), 
IMO  Sales,  New  York  Nautical  Instrument 
and  Service  Corp.,  40  W.  Broadway,  New 
York,  NY  10013 

Code  of  Safety  for  Dynamically  Supported 

Craft,  1987. 175'540 
Code  of  Practice  for  the  Evaluation,  Testing 

and  Acceptance  of  Prototype  Novel 

Lifesaving  Appliances  and 

Arrangements — IMO  Resolution 

A.520(l  3),  175.540(c) 
Resolution  on  the  Installation  of  Reflective 

Tape  on  Lifesaving  Equipment — IMO 

Resolution  A.658(16),  185.604 

Lloyd's  Register  of  Shipping,  17  Battery 
Place,  Suite  1013,  New  York.  NY  10004 

Rules  and  Regulations  for  the  Qassification 
of  Yachts  and  Small  Craft,  as  amended 
through  May  11. 1983, 177.300 

National  Fire  Protection  Association  (NFPA), 
1  Batterymarch  Park,  Quincy.  MA  02269-^ 
9101 

10-1988— Portable  Fire  Extinguishers, 

176.810 
17-1985 — Dry  Chemical  Extinguishing 

Systems.  181.425 
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17A-1986-  -Wet  Chemical  Extinguishing 

Syster  is,  181.425 
70-1987—  Mational  Electrical  Code  (NEC) 
Section  25  ^-95  183.370 
Section  31  )-13, 183.340 
Section  31  )-15, 183.340 
Article  43( ,  183.320 
Article  44^,  183.320 
302-1989-|-Pleasure  and  Commercial  Motor 

Craft.  Chapter  6, 184.200;  184.240 
306-1988-4-Control  of  Gas  Hazards  on 

Vesse  s.  176.710 
1963-198!  —Screw  Threads  and  Gaskets  for 

Fire  V  ase  Connections,  181.320 

Naval  Pub  ications  and  Forms  Center, 
Customer  >ervice  Code  1052,  5801  Tabor 
Ave..  Phili  delphia,  PA  19120 

Military  S  )ecification  MIL-P-21929B 
(1970  —Plastic  Material,  Cellular 
Polyu  «thane,  Foam-in-Place,  Rigid  (2 
and  4  pounds  per  cubic  foot),  179.240 

Society  of  Automotive  Engineers  (SAE),  400 
Conmionv  ealth  Drive,  Warrendale,  PA 
15096-00(  II 


J147^Hydraulic  Hose  Fittings  For 
Applications,  1984, 182.720 
ivices  Providing  Backfire 
Control  for  Gasoline  Engines  in 
Applications,  August  1989, 


;jl92{— De 


SAE 

Marii^ 
SAE 

Flam« 

Mariqe 

182. 
SAE  )194 
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Hose  and  Hose  Assemblies  for 
Marider  Applications,  (date  of  standard 
to  be  nserted  upon  publication,  which  is 
expe<  ted  prior  to  the  final  rule),  182.720 

Underwri'  ers  Laboratories  Inc.  (UL),  12 
Laborator '  Drive.  Research  Triangle  Park,  NC 
27709 


19-19f  8 — Woven  Jacketed,  Rubber  Lined 
I  ose.  181.320 
19  10 — Electric  Lighting  Fixtures, 
4L0 


UL 

Fire 
UL57 

183. 
UL  174-lb83— Standard 


for  Household 
Electee  Stowage  Tank  Water  Heaters, 


182. 
UL  217- 
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181. 
UL486A 
and 


183.2  80 


UL 
UL 


UL  1102 

Tanl^ 
UL 

ULllll 

UL 

182. 


1  )85 — Standard  for  Single  and 
Mult  pie  Station  Smoke  Detectors, 


4  50 


1978 — Electric  Wire  Connectors 
!  oldering  Lugs  For  Use  With  Copper 
Cone  uctors,  183.340 
UL  489-1 J86— Molded— Case  Qrcuit 

Breallers  and  Circuit  Breaker  Enclosures, 


UL  1573-1985— Stage  and  Studio  Lighting 

Units.  183.410 
UL  1574-1987— Track  Lighting  Systems, 

183.410 

§  175.800    Approved  equipment  and 
materiaL 

(a)  Equipment  and  material  that  is 
required  by  this  subchapter  to  be 
approved  or  of  an  approved  type,  must 
have  been  manufactured  and  approved 
in  accordance  with  the  design  and 
testing  requirements  in  subchapter  Q 
(Equipment.  Construction,  and 
Materials:  Specifications  and  Approval) 
of  this  chapter  or  as  otherwise  specified 
by  the  Commandant. 

(b)  Notice  regarding  equipment 
approvals  is  published  in  the  Federal 
Register.  Coast  Guard  publication 
COMDTINST  M16714.3,  "Equipment 
Lists,  Items  Approved.  Certificated  or 
Accepted  under  Marine  Inspection  and 
Navigation  Laws",  lists  approved 
equipment  by  type  and  manufacturer. 
COMDTINST  M16714.3  may  be 
obtained  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402. 

§  175.900    OMB  control  numt>ers. 

(a)  Purpose.  This  section,  lists  the 
control  numbers  assigned  to  information 
collection  and  recordkeeping 
requirements  in  this  subchapter  by  the 
Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et.  seq.].  The  Coast  Guard  intends  that 
this  section  comply  with  the 
requirements  of  44  U.S.C.  3507(f)  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  OMB  for  each  approved  agency 
information  collection  requirement. 

(b)  Display. 


Fixtv)  res 
710-1 984— Grease  1 


Comnerc 


46  CFR  Section 
wt>ere  identfied: 


595-1^80— Marine  Type  Electric  Lighting 
183.410 

Extractors  for  Exhaust 
Ductl.  181.425 
UL  1058- 1984— Halogenated  Agent  Fire 
Extir  guishing  System  Units,  181.410(g) 
1980 — Non-integral  Marine  Fuel 
182.440 
111(>-{1976 — Marine  Combustible  Gas 
Indi<  ators.  182.480 

1988 — Marine  Carburetor  Flame 
Arret  tors,  182.415 
1453-|l982— Electric  Booster  and 

ial  Storage  Tank  Water  Heaters, 
20 
UL  157&41988 — Fluorescent  Lighting 

Fixt\  res,  183.410 
UL  1571- 1984— Incandescent  Lighting 

Fixti  res,  183.410 
UL  1572- 1984— High  Intensity  Discharge 
Ligh  ing  Fixtures,  183.410 


176.105(a) 
176202  .... 
176.204  .... 
176.302  .... 
176.306  .... 
176.310  .... 
176.500(a) 
176.612  .... 
176.700  .... 
176.704  .... 
176.710  .... 
176.810(b) 
176.920(c) 
176.930  .... 
177202  .... 
177.315  .... 
177.330  .... 
177.335  .... 
177.340  .... 
178210  .... 
178220  ... 
178230  ... 


Current  OMB  Control 
Numt)er: 


2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
211S-0578 
2115-0578 
2115-057a 
2115-0578 
2115-0578 
2115-0578 
2115-0589 
2115-0578 
2115-0589 
2115-0578 
2115-0578 
2115-0559 
2115-0559 


Federal  Register  /  Vol.  59.  No.  9  /  Thursday.  January  13.  1994  /  Proposed  Rules 


2155 


46  CFR  Section 
where  identified: 


181.610  

182.460(e) 

182.610(f)  

183220(d)  

183.320(d)  and  (e) 

184.420  

184.506  

185202  

185.206  

185208  

185.220  

185230 

185260  „ 

185280  

185.340(c)  

185.402 

185.502  


Current  OMB  Control 
f<iumber: 


185.504 
185.506 
185.510 
185.514 
185.516 
185.518 
135.602 
185.604 
185.606 
185.608 
185.610 
185.612 
185.702 


185.704(c)  2115-0578 


:21 15-0578 
2115-0578 
:21 15-0678 
:21 15-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0003 
:21 15-0003 
2115-0578 
2115-0578 
:21 15-0578 
2115-0578 
2115-0578 
2115-0578 
:21 15-0578 
:will  be  displayed 

wtien  assigned  by 

OMB 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 


PART  17ft— INSPECTION  AND 
CERTIFICATION 

Subpart  A— Certificate  of  Inspection 

Sec. 

176.100    When  required. 

176.103    Description. 

1 76.105    How  to  obtain  or  renew 

176.107    Period  of  validity. 

176.110    Routes  permitted. 

176.1 12    Total  persons  permitted. 

1 76.  n  3     Passengers  permitted. 

176.114    Alternative  requirements  for  a 

vessel  carrying  six  or  less  passengers. 
176.120    Certificate  of  Inspection 

amendment. 

Subpart  B— Special  Permlte  and  Certificates 

176  202     Permit  to  proceed. 

1 76.204    Permit  to  carry  excursion  party. 

Subpart  C— Posting  of  certificates,  permits, 
and  stability  letters 

176.302    Certificates  and  permits. 
176.306    Stability  letter. 
176.310    Certification  expiration  date 
stickers. 

Subpart  [>— Inspection  for  Certification 

176.400    General. 

176.402    Initial  inspection  for  certification. 
176.404    Subsequent  inspections  for 
certiTication. 

Subpart  E— Relnspection 

176. 500    When  required. 
176.502    Scope. 


Subpart  F— Hull  and  Tallshaft  Examinations 

1 76.600    Drydock  and  internal  structural 

examination  intervals. 
176.610    Scope  of  drydock  and  internal 

structural  examinations. 
1 76.612    Notice  and  plans  required. 
176.630    Taiishait  examinations. 
176.670    Extension  of  examination  intervals. 

Subpart  Q— Repairs  and  Altaretions 

1 76.700    Permission  for  repairs  and 

alterations. 
176.702    Installation  tests  and  inspections. 
176.704    Breaking  of  safety  valve  seals. 
176.710    Inspection  and  testing  for  gas 

hazards. 

Subpart  H— Material  Inspections 

176. 800  Inspection  standards. 

176.801  Notice  of  inspection  deficiencies 
and  requirements. 

176.802  Hull. 
176.804    Machinery. 
176.806     Electrical 
176.808    Lifesaving. 
176.810    Fire  protection. 

176.812     Pressure  vessels  and  boilers. 
176.814    Steering  systems. 
176.816    Miscellaneous  systems  and 

equipment 
176.818    Sanitary  inspection. 
176.830     Unsafe  practices. 
176.840    Additional  tests  and  inspections. 

Subpart  I— International  Convention  for 
Safety  of  Life  at  Sea,  1074,  as  Amended 
(SOLAS) 

176.900    Applicability. 

1 76.910    Passenger  Ship  Safety  Certificate. 

176  920    Exemptions. 

176.930    Equivalents. 

Authority:  33  U.S.C.  1321  (j);  46  U.S.C. 
2103,  3306;  49  U.S.C  App.  1804;  E.G.  11735, 
38  FR  21243.  3  CFR.  1971-1975  Comp..  p. 
793;  E.O.  12234,  45  FR  58801.  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 

Subpart  A— Certificate  of  Inspection 

§178.100    When  requlrwl. 

(a)  A  vessel  to  which  this  subchapter 
applies  may  not  be  operated  without 
having  on  board  a  vahd  U.S.1Ix>ast 
Guard  Certificate  of  Inspection. 

(b)  Except  as  noted  in  §  176.114,  each 
vessel  inspected  and  certificated  under 
the  provisions  of  this  subchapter  must, 
when  any  passengers  are  aboard  during 
the  tenure  of  the  certificate,  be  in  full 
compliance  with  the  terms  of  the 
certificate. 

(c)  If  necessary  to  prevent  delay  of  the 
vessel,  a  temporary  Certificate  of 
hispection  may  be  issued  pending  the 
issuance  and  delivery  of  the  regular 
Ortificate  of  Inspection.  The  temporary 
certificate  must  be  carried  in  the  same 
manner  as  the  regular  certificate  and  is 
considered  the  same  as  the  regular 
Certificate  of  Inspection  which  it    ' 
represents. 

(d)  A  vessel  on  a  foreign  voyage 
between  a  port  in  the  United  States  and 
a  port  in  a  foreign  country,  whose 


Ortificate  of  Inspection  expires  during 
the  voyage,  may  lawfully  complete  the 
voyage  without  a  vaUd  Certificate  of 
Inspection  provided  the  voyage  is 
completed  within  30  days  of  expiration 
and  the  certificate  did  not  expire  within 
15  days  of  saiUng  on  the  foreign  voyage 
from  a  U.S.  port. 

§176.103    Description. 

The  Certificate  of  Inspection  issued  to 
a  vessel  describes  the  vessel,  the  route{s) 
which  it  may  travel,  the  minimum 
manning  requirements,  the  siuvival  and 
rescue  craft  carried,  the  minimum  fire 
extinguishing  equipment  and  hfejackets 
required  to  be  carried,  the  maximum 
nimiber  of  passengers  and  total  persons 
which  may  be  carried,  the  number  of 
passengers  the  vessel  may  carry  in 
overnight  accommodation  spaces,  the 
name  of  the  owner  and  managing 
operator,  any  equivalencies  accepted  or 
authorized  by  the  Commandant  or  any 
OCMI  under  §§  175.540  or  175.550,  and 
such  other  conditions  of  operations  as 
may  be  determined  by  the  cognizant 
OCMI. 

§  178.105    How  to  Obtain  or  renew. 

(a)  A  Certificate  of  Inspection  is 
obtained  or  renewed  by  making 
application  for  an  initial  or  periodic 
inspection  on  Form  CG  3752. 
Application  for  Inspection  of  U.S. 
Vessel,  to  the  Coast  Guard  OCMI  of  the 
marine  inspection  zone  in  which  the 
inspection  is  to  be  made.  Form  CG-3752 
may  be  obtained  at  any  U.S.  Coast 
Guard  Marine  Safety  Office  or  Marine 
Inspection  Office. 

(b)  The  application  for  initial 
inspection  of  a  vessel  being  newly 
constructed  or  converted  must  be 
submitted  prior  to  the  start  of  the 
construction  or  conversion. 

(c)  The  construction,  arrangement, 
and  equipment  of  each  vessel  must  be 
acceptable  to  the  cognizant  CXIMI  as  a 
prerequisite  of  the  issuance  of  the  initial 
Certificate  of  Inspection.  Acceptance  is 
based  on  the  information,  specifications, 
drawings  and  calculations  available  to 
the  OCMI  and  on  the  successful 
completion  of  an  initial  inspection  for 
certification. 

(d)  A  Certificate  of  Inspection  is 
renewed  by  the  issuance  of  a  new 
Certificate  of  Inspection. 

(e)  The  condition  of  the  vessel  and  its 
equipnient  inust  be  acceptable  to  the 
cognizant  OCMI  as  a  prerequisite  to  the 
Certificate  of  Inspection  renewal. 
Acceptance  is  based  on  the  condition  ot 
the  vessel  as  found  at  the  periodic 
inspection  for  certification. 
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f  176.107    Pwkxl  of  validity. 

(a)  A  Certificate  of  Inspection  is 
issued  for  a  period  of  three  years. 

(b)  A  Certificate  of  Insi}ection  may  be 
suspended  and  withdrawn  or  revoked 
by  the  cognizant  OCMI  at  any  time  for 
noncompliance  with  the  requirements 
of  this  subchapter. 

$176,110    Routes  p«milttad. 

(a)  The  area  of  operation  for  each 
vessel  and  any  necessary  operational 
limits  are  determined  by  the  cognizant 
OCMI,  and  recorded  on  the  vessel's 
CertiHcate  of  Inspection.  Each  area  of 
operation,  referred  to  as  a  route,  is 
described  on  the  Certificate  of 
Inspection  under  the  major  headings 
"oceans,"  "coastwise,"  "Great  Lakes," 
"lakes,  bays,  and  sounds,"  or  "rivers," 
as  applicable.  Further  limitations 
imposed  or  extensions  granted  are 
described  by  reference  to  bodies  of 
water,  geographical  points,  distance 
from  geographical  points,  distances 
from  land,  depths  of  channel,  seasonal 
Umitations,  and  similar  factors. 

(b)  The  maximum  allowable  distance 
a  dynamically  supported  craft  or  a 
vessel  complying  with  the  IMO  "Code 
of  Safety  for  Dynamically  Supported 
Craft"  as  equivalent  to  the  requirements 
of  this  subchapter,  as  allowed  by 

§  175.540(b)  of  this  subchapter,  may 
operate  from  a  harbor  of  safe  refuge  is 
designated  by  the  cognizant  OCMI,  but 
may  not  be  more  than  100  nautical 
miles. 

(c)  Operation  of  a  vessel  on  a  route  of 
lesser  severity  than  those  specifically 
described  or  designated  on  the 
Certificate  of  Ins]>ection  is  permitted 
unless  expressly  prohibited  on  the 
Certificate  of  Inspection.  The  general 
order  of  severity  of  routes  is:  "oceans," 
"coastwrise,"  "Great  Lakes,"  "lakes, 
bays,  and  soimds,"  and  "rivers."  The 
cognizant  OCMI  may  prohibit  a  vessel 
from  operating  on  a  route  of  lesser 
severity  than  the  primary  route  a  vessel 
is  authorized  to  operate  on  if  local 
conditions  necessitate  such  a  restriction. 

(d)  Nonself-propelled  vessels  are 
prohibited  from  operating  on  an 
"oceans",  "coastwise",  or  "Great  Lakes" 
route  unless  the  Commandant  approves 
such  a  route. 

(e)  When  designating  a  permitted 
route  or  imposing  any  operational  limits 
on  a  vessel,  the  OCMI  may  consider. 

(1)  Requirements  of  this  subchapter 
for  which  compliance  is  based  on  the 
route  of  the  vessel; 

(2)  The  performance  capabilities  of 
the  vessel  based  on  design,  scantlings, 
stability,  subdivision,  propulsion, 
speed,  operating  modes, 
maneuverability,  and  other 
characteristics:  and 


(3)  Thff  suitability  of  the  vessel  for 
night-time  operations  and  use  in  all 
weather  donditions. 

S  176.112   Total  persons  pefmttted. 

The  cognizant  OCMI  determines  the 
total  nun^r  of  persons  permitted  to  be 
carried  on  a  vessel.  In  determining  the 
total  number  of  persons  permitted  to  be 
carried,  tne  OCMI  may  consider  stability 
restrictions  and  subdivision 
requirements  of  the  vessel,  the  vessel's 
route,  geiieral  arrangement,  means  of 
escape,  lijfesaving  equipment,  the 
minimiuB  manning  requirements,  and 
the  maxiiium  number  of  passengers 
permitted  in  accordance  with  §  176.113. 

§176.113    Passengers  permitted. 

(a)  Thej  maximum  number  of 
passengers  permitted  to  be  carried  on  a 
vessel  is  determined  by  the  cognizant 
OCMI.  Tie  maximum  number  permitted 
must  be  aot  more  than  that  allowed  by 
the  requirements  of  this  section,  except 
as  authorized  by  the  OCMI  under 
paragraph  (d)  of  this  section. 

(b)  The  maximum  number  of 
passengers  permitted  on  any  vessel  may 
be  the  gn  latest  niunber  permitted  by  the 
length  of  rail  criterion,  deck  area 
criterion,  or  fixed  seating  criterion 
described  in  this  paragraph  or  a 
combination  of  these  criteria  as  allowed 
by  paragi  aph  (c)  of  this  section. 

(1)  Len  ith  of  mil  criterion.  One 
passenge  •  may  be  permitted  for  each  30 
inches  o  rail  space  available  to  the 
passengM^  at  the  periphery  of  each 
deck,  "rhi  I  following  rail  space  may  not 
be  used  i  i  determining  the  maximum 
number  <  f  passengers  permitted: 

(i)  Rail  space  in  congested  areas 
unsafe  fa  r  passengers,  such  as  near 
anchor  h  mdling  equipment  or  Une 
handling  gear,  in  the  way  of  sail  booms, 
rurming  igging,  or  paddle  wheels,  or 
along  pu  pits; 
(ii)  Rai  space  on  stairways;  and 
(iii)  Ra  1  space  where  persons 
standing  in  the  space  would  block  the 
vision  of  the  Ucensed  individual 
operatini  the  vessel. 

(2)  Dei  k  area  criterion.  One  passenger 
may  be  p  Brmitted  for  each  10  square  feet 
of  deck  area  available  for  the  passengers' 
use.  In  computing  such  deck  area,  the 
areas  ocdupied  by  the  following  must  be 
excluded: 

(i)  CoiKession  stands,  fixed  tables, 
fixed  gainbling  equipment,  and  similar 
furnishings; 

(ii)  Toilets  and  washrooms; 

(iii)  CoDnpanionways  and  stairways; 

(iv)  Spaces  occupied  by  and  necessary 
for  handling  lifesaving  equipment, 
anchor  fapndling  equipment  or  line 


handling 


booms  ot  running  rigging; 


JMI 


gear,  or  in  the  way  of  sail 


(v)  Spaces  below  deck  which  are 
unsuitable  for  passengers  or  which 
would  not  normally  be  used  by 
passengers; 

(vi)  Interior  passageways  less  than  30 
inches  wide  and  passageways  on  open 
deck  less  than  18  inches  wide; 

(vii)  Bow  pulpits,  swimming 
platforms  and  areas  which  do  not  have 
a  solid  deck,  such  as  netting  on  multi- 
hull  vessels; 

(viii)  Deck  areas  in  way  of  paddle 
wheels;  and 

(ix)  Aisle  area  provided  in  accordance 
with  §  177.820(d). 

(3)  Fixed  seating  criterion.  One 
passenger  may  be  permitted  for  each  18 
inches  of  width  of  fixed  seating 
provided  under  §  177.820  of  this 
subchapter.  Each  sleeping  berth  in 
ovemi^t  accommodation  spaces  shall 
be  counted  as  only  one  seat. 

(c)  Different  passenger  capacity 
criteria  may  be  used  on  each  desk  of  a 
vessel  and  added  together  to  determine 
the  total  passenger  capacity  of  that 
vessel.  Where  seats  are  provided  on  part 
of  a  deck  and  not  on  another,  the 
number  of  passengers  permitted  on  a 
vessel  may  be  the  sum  of  the  number 
permitted  by  the  seating  criterion  for  the 
space  having  seats  and  the  number 
permitted  by  the  deck  area  criterion  for 
the  space  having  no  seals.  The  length  of 
rail  criterion  must  not  be  combined  with 
either  the  deck  area  criterion  or  the 
fixed  seating  criterion  on  an  individual 
deck. 

(d)  For  a  vessel  operating  on  short 
runs  on  protected  waters  such  as  a  ferry, 
the  cognizant  OCMI  may  give  special 
consideration  to  increases  in  passenger 
allowances. 

§176.114    Alternative  requirements  for  a 
vessel  carrying  six  or  less  passengers. 

(a)  When  authorized  by  the  cognizant 
OCMI  by  an  endorsement  of  the  vessel's 
Certificate  of  Inspection,  a  small 
passenger  vessel  carrying  six  or  less 
passengers,  and  operating  as  a 
commercial  fishing  vessel  or  other 
uninspected  vessel  or  as  a  recreational 
vessel,  need  not  meet  the  requirements 
of: 

(1)  Part  180,  subparts  C,  D,  and  E,  of 
this  subchapter  providing  the  vessel  is 
in  satisfactory  compUance  with  the 
hfesaving  equipment  regulations  for  an 
uninspected  vessel  or  recreational 
vessel  in  a  similar  service; 

(2)  Part  177,  subpart  C,  and  parts  178 
and  179  of  this  subchapter  providing  the 
vessel  is  in  satisfactory  compliance  with 
applicable  regulations  for  an 
uninspected  vessel  or  recreational 
vessel  in  a  similar  service  or  if  the 
owner  of  the  vessel  otherwise 
establishes  to  the  satisfaction  of  the 


cognizant  OCMI  that  the  vessel  is 
seaworthy  for  the  intended  service;  and 

(3)  Sections  184.404  and  184.410  of 
this  subchapter  providing  the  vessel  is 
in  satisfactory  compliance  with 
applicable  regulations  for  an 
uninspected  or  recreational  vessel  in  a 
similar  service. 

(b)  A  vessel  operating  under  the 
alternative  regulations  of  paragraph  (a) 
of  this  section  must: 

(1)  Not  alter  the  arrangement  of  the 
vessel  nor  remove  any  equipment 
required  by  the  certificate  for  the 
intended  operation,  without  the  consent 
of  the  cognizant  OCMI; 

(2)  Comply  with  the  minimum 
manning  specified  on  the  Certificate  of 
Inspection,  which  may  include  reduced 
manning  for  when  the  vessel  carries  not 
more  than  six  passengers; 

(3)  When  carrying  from  one  to  six 
passengers,  make  the  announcement 
required  by  §  185.506(a)(9)  of  this 
subchapter  must  be  made  before  getting 
underway;  and 

(4)  If  a  vessel  of  more  than  15  gross 
tons,  not  carry  freight  for  hire. 

(c)  The  entforsement  issued  under 
paragraph  (a)  of  this  section  must 
indicate  the  maximum  route,  number  of 
passengers,  and  the  manning  required  to 
operate  under  the  provisions  of  this 
-section. 

§176.120    Certificate  of  Inspection 
amendment 

(a)  An  amended  Certificate  of 
Inspection  may  be  issued  at  any  time  by 
any  OCMI.  The  amended  Certificate  of 
Inspection  replaces  the  original,  but  the 
expiration  date  remains  the  same  as  that 
of  the  oripnal.  An  amended  Certificate 
of  Inspection  may  be  issued  to  authorize 
and  record  a  change  in  the  dimensions, 
gross  tonnage,  owner,  managing 
operator,  manning,  persons  permitted, 
route  permitted,  conditions  of 
operations,  or  equipment  of  a  vessel, 
from  that  specified  in  the  current 
Certificate  of  Inspection. 

(b)  A  request  for  an  amended 
Certificate  of  Inspection  must  be  made 
to  the  cognizant  OCMI  by  the  owner  or 
managing  operator  of  the  vessel  at  any 
time  there  is  a  change  in  the  character 
of  a  vessel  or  in  its  route,  equipment, 
ovmership,  operation,  or  similar  factors 
specified  in  its  current  Certificate  of 
Inspection. 

(c)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  an 
amended  Certificate  of  Inspection. 

Sut>part  B— Special  Permits  and 
Certificates 

§176.202    Pennit  to  proceed. 

(a)  When  a  vessel  is  not  in  compliance 
with  its  Certificate  of  Inspection  or  fails 


to  comply  with  a  regulation  of  this 
subchapter.  Quo  cognizant  OCMI  may 
permit  the  vj^isel  to  proceed  to  another 
port  for  rep^r,  if  in  the  judgment  of  the 
OCMI,  the  mp  can  be  completed  safely, 
even  if  the  Certificate  of  Inspection  of 
the  vessel  has  expired  or  is  about  to 
expire. 

lb)  Form  CG-948,  "Permit  to  Proceed 
to  another  Port  for  Repairs,"  may  be 
issued  by  the  cognizant  OCMI  to  the 
owner,  managing  operator,  or  the  master 
of  the  vessel  stating  the  conditions 
under  which  the  vessel  may  proceed  to 
another  port.  The  permit  may  be  issued 
only  upon  the  written  appUcation  of  the 
owner,  managing  of>erator,  or  master, 
and  after  the  vessel's  Certificate  of 
Inspection  is  turned  over  to  the  OCMI. 

(c)  A  vessel  may  not  carry  passengers 
when  operating  in  accordance  with  a 
pennit  to  procenBd,  unless  the  cognizant 
OCMI  determines  that  it  is  safe  to  do  so. 

§176.204    Pennit  to  carry  excursion  party. 

(a)  The  cognizant  OCMI  may  pennit  a 
vessel  to  engage  in  a  temporary 
excursion  operation  with  a  greater 
number  of  persons  or  on  a  more 
extended  route,  or  both,  than  permitted 
by  its  Certificate  of  Inspection  when,  in 
the  opinion  of  the  OCMI,  the  operation 
can  be  undertaken  safely.     ' 

(b)  Upon  the  written  application  of 
the  owner  or  managing  operator  of  the 
vessel,  the  cognizant  OCMI  may  issue  a 
"Permit  To  Carry  Excursion  Party", 
Form  CG-949,  to  indicate  his  or  her 
permission  to  carry  an  exclusion  party. 
The  OCMI  will  indicate  on  the  permit 
the  conditions  under  which  it  is  issued, 
the  number  of  persons  the  vessel  may 
carry,  the  crew  required,  any  additional 
hfesaving  or  safety  equipment  required, 
the  route  for  which  the  permit  is 
granted,  and  the  dates  on  which  the 
permit  is  valid. 

(c)  The  number  of  passengers 
normally  permitted  on  an  exclusion 
vessel  shall  be  governed  by  §  176.113. 

(d)  The  OCMf  shall  not  normally 
waive  the  applicable  minimum  safety 
standards  when  issuing  an  excursion 
permit.  In  particular,  a  vessel  which  is 
being  issued  an  excursion  permit  should 
meet  the  minimum  stability,  survival 
craft,  fire  safety,  and  manning  standards 
applicable  to  a  vessel  in  the  service  for 
which  the  excursion  pennit  is 
requested. 

(e)  The  permit  acts  as  a  temporary, 
limited  duration  supplement  to  the 
vessel's  Certificate  of  Inspection  and 
must  be  carried  with  the  Certificate  of 
Inspection.  A  vessel  operating  under  a 
permit  to  carry  an  exclusion  party  must 
be  in  full  compliance  with  the  terms  of 
its  Certificate  of  Inspection  as 
supplemented  by  the  permit. 


(f)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  a 
permit  to  carry  an  excursion  party. 

Subpart  C— Posting  of  Certiflcatas. 
Permits,  and  Stability  Lattars 

§176.302   CertHlcalas  and  permits. 

The  Certificate  of  Inspection  and  any 
SOLAS  Certificates  must  be  posted 
under  glass  or  other  suitable  transparent 
material,  such  that  all  pages  are  visible, 
in  a  conspicuous  place  on  the  vessel 
where  observation  by  passengers  is 
Ukely.  If  posting  is  impracticable,  such 
as  on  open  boats,  the  certificates  must 
be  kept  on  board  in  a  weathertight 
container  readily  available  for  use  by 
the  crew  and  display  to  passengers  and 
others  on  request. 

§176.306   Stability  letter. 

When,  in  accordance  with  §  178.210 
of  this  subchapter,  a  vessel  must  be 
provided  with  a  stability  letter,  the 
stability  letter  must  be  posted  under 
glass  or  other  suitable  transparent 
material,  such  that  all  pages  are  visible, 
at  the  operating  station  of  the  vessel.  If 
posting  is  impracticable,  the  stability 
letter  must  be  kept  on  board  in  a 
weathertight  container  readily  available 
for  use  by  the  crew  and  display  to 
passengers  and  others  on  request. 


§176.310 
stickers. 


Certification  expiration  date 


(a)  A  Certification  Expiration  Date 
Sticker  indi^tes  the  date  upon  which 
the  vessel's  Certificate  of  Inspection 
expires  and  is  provided  by  the  cognizant 
OCMI  in  the  number  required,  upon 
issuance  or  renewal  of  the  Certificate  of 
Inspection. 

(0)  A  vessel  that  is  issued  a  Certificate 
of  Inspection  under  the  provisions  of 
this  subchapter  must  not  be  operated 
without  a  valid  Certification  Expiration 
Date  Sticker  affixed  to  the  vessel  on  a 
place  that  is: 

(1)  A  glass  or  other  smooth  surface 
from  which  the  sticker  may  be  removed 
without  damage  to  the  vessel; 

(2)  Readily  visible  to  each  passenger 
prior  to  boarding  the  vessel  and  to 
patrolling  Coast  Guard  law  enforcement 
personnel;  and 

(3)  Acceptable  to  the  Coast  Guard 
marine  inspector. 

(c)  The  Coast  Guard  marine  inspector 
may  require  the  placement  of  more  than 
one  sticker  in  order  to  insure 
compliance  with  paragraph  (b)(2)  of  this 
section. 

Subpart  D— Inspection  for  Certification 

§176.400    General. 

(a)  An  inspection  is  required  before 
the  issuance  of  a  Certificate  of 
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Inspection.  Such  an  inspection  for 
certification  is  not  made  until  after 
receipt  of  the  application  for  inspection 
required  b>  §  176.105. 

(d)  Upon  receipt  of  a  written 
application  for  inspection,  the  cognizant 
OCMi  assigns  a  marine  inspector  to 
inspect  the  vessel  for  compliance  with 
this  suhchaprterat  a  time  and  place 
mutually  agreed  upon  by  the  OCMI  and 
the  owner,  managing  operator,  or 
representative  thereof. 

(c)  The  owner,  managing  operator,  or 
a  representative  thereof  shall  be  present 
during  the  inspection. 

$178,402    InMW  Inspection  for 
certHlcaaon. 

(a)  Before  construction  or  conversion 
of  a  vessel  intended  for  small  passenger 
vessel  service,  the  owner  of  the  vessel 
shall  submit  plans,  manuals,  and 
calculations  indicating  the  proposed 
arrangement,  construction,  and 
operations  of  the  vessel,  to  the  cognizant 
OCMI  for  frprovaU  except  when 
submitted  10  the  Marine  Safety  Center 
(MSQ  as  allowed  by  pert  177  of  this 
subchapter,  imless  otherwise  allowed  by 
the  OCML  The  plans,  manuals,  and 
calculations  required  to  be  sulnnitted 
and  the  disposition  of  these  plans  are 
set  forth  in  part  177,  subpart  B  of  this 
subchapter. 

(b)  The  initial  inspection  is  conducted 
to  determine  that  the  vessel  and  its 
equipment  comply  with  appUcable 
regulations  and  that  the  vessel  was  buih 
or  converted  in  accordance  with 
approved  plans,  manuals,  and 
calculations.  Additionally,  during  the 
inspection  the  materials,  workmanship, 
and  condition  of  all  parts  of  the  vessel 
and  its  machinery  and  equipment  may 
be  checked  to  determine  if  the  vessel  is 
satisfactory  in  all  respects  for  the  service 
intended. 

(c)  The  owner  or  managing  operator  of 
a  vessel  shall  ensure  that  the  vessel 
complies  with  the  laws  and  regulations 
applicable  to  the  vessel  and  that  the 
vessel  is  otherwise  satisfactory  for  the 
intended  service.  The  initial  inspection 
may  include  an  inspection  of  the 
following  items: 

(1)  The  arrangement,  installation, 
materials,  and  scantlings  of  the  structure 
including  the  hull  and  superstructure, 
yards,  masts,  spars,  rigging,  sails, 
piping,  main  and  auxiliary  machinery, 
pressure  vessels,  steering  apparatus, 
electrical  installations,  fire  resistant 
construction  materials,  lifesaving 
appliances,  fire  detecting  and 
extinguishing  equipment,  pollution 
prevention  equipment,  and  ail  other 
equipment: 

(2)  Sanitary  conditions  and  fire 
hazards;  and 


(3)  Certificates  and  operating 
manuals.  Including  certificates  issued 
by  the  FCC. 

(d)  Duripg  an  initial  inspection  for 
certification  the  owner  or  managing 
op^ator  shall  conduct  all  tests  and 
make  the  vessel  available  for  all 
applicable  inspections  discussed  in  this 
paragraph,  and  in  subpart  H  of  this  part, 
to  the  satisfaction  of  the  cognizant 
OCMI,  including  the  following: 

(1)  The  installation  of  each  rescue 
boat  and  survival  craft  launching 
appliance;  reqviired  by  §  71.20-20(a)(l) 
of  this  chapter. 

(2)  The  installation  of  each  rescue 
boat,  hfer^l,  inflatable  buoyant 
apparatus,  and  launching  appliance  as 
listed  on  its  Certificate  of  Approval 
(Form  CCilQ-10030). 

(3)  Machinery,  fuel  tanks,  and 
pressure  vessels  as  required  by  part  182 
of  this  sukchapter. 

(4)  A  stability  test  or  a  simplified 
stability  ttst  when  required  by  §  170.175 
of  this  chipter  or  §  178.320  of  this 
subchapter. 

(5)  Watertight  bulkheads  as  required 
by  part  I'm  of  this  subchapter. 

(6)  Firenghting  systems  as  required  by 
part  181  of  this  subchapter. 

(7)  The  operation  of  all  smoke  and  fire 
detecting  Systems,  and  fire  alarms  and 
sensors. 

1176.404  jSut»s«quent  Inspections  for 
cer 


An  inspection  for  renewal  of  a 
Certificate  of  Inspectioa  normally 
includes  inspection  and  testing  of  the 
structure,imachinery,  equipment,  and 
on  a  saili^  vessel,  rigging  and  sails. 
The  owmor  or  managing  operator  shall 
conduct  attl  tests  as  required  by  the 
marine  inspector,  and  make  the  vessel 
available  lor  all  specific  inspections  and 
drills  reqaired  by  subpart  H  of  this  part. 
The  inspection  is  conducted  to 
determine  if  the  vessel  is  in  satisfactory 
condition  fit  for  the  service  intended, 
and  comglies  with  the  applicable 
regulations  in  this  subchapter. 

Subpart! — Reinspectlon 

$176,500    When  requlTML 

(a)  The  owner  or  managing  operator 
shall  mak  a  a  vessel  available  for 
reinspect  ons  within  60  days  of  each 
aimiversa  ry  of  the  date  of  issuance  of 
the  Certif  cate  of  Inspection  during  each 
triennial  nspection  period.  The  owner 
or  managing  operator  shall  contact  the 
cognizant  OCMI  to  arrange  for  a 
reinspectlon  to  be  conducted  at  a  time 
and  placd  acceptable  to  the  OCML 

(b)  In  aqdition  to  the  requirements  of 
paragraph  (a)  of  this  section,  a 
reinspectjon  may  be  made  at  such  other 
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times  as  may  be  required  by  the 
cognizant  OCML 

$17&502    Scope. 

In  general,  the  scope  of  the 
reinspectlon  is  the  same  as  the 
inspection  for  certification  but  in  less 
detail  unless  it  is  determined  that  a 
major  change  has  occurred  since  the  last 
inspection  for  certification. 

Subpart  F-Hutl  artd  Tailshaft 
Examinstkms 

$176,600    Orydocfc  and  Internal  structiifai 
examination  Intervals. 

(a)  The  owner  or  managing  operator 
shall  make  a  vessel  available  fcn> 
drydock  examinations  and  internal 
structural  examinations  required  by  this 
section. 

(b)  A  vessel  making  an  international 
voyage  must  undergo  a  drydock 
examination  and  an  internal  structural 
examination  at  least  once  every  12 
months.  If  the  vessel  becomes  due  for  a 
drydock  examination  or  an  internal 
structural  examination  during  the 
voyage,  it  may  lawfully  complete  the 
voyage  prior  to  the  examination  if  it 
undergoes  the  required  examination 
upon  completion  of  the  voyage  to  the 
United  States  but  not  later  than  30  days 
after  the  examination  was  due.  If  the 
vessel  is  due  for  an  examination  within 
15  days  of  sailing  on  an  international 
voyage  from  a  United  States  port,  it 
must  undergo  the  reqvdred  examination 
before  sailing. 

(c)  Except  as  provided  in  paragraphs 
(d)  through  (f)  of  this  section,  a  vessel 
not  making  an  international  voyage 
must  undergo  a  drydock  examination 
and  an  internal  structural  examination 
as  follows: 

(1)  A  vessel  which  is  exposed  to  salt 
water  more  than  three  months  in  any  12 
month  period  since  the  last  examination 
must  undergo  a  drydock  examination 
and  an  internal  structural  examination 
at  least  once  every  two  years;  and 

(2)  A  vessel  which  is  exposed  to  salt 
water  not  more  than  three  months  in 
any  12  month  period  since  the  last 
examinaticm  must  undergo  a  drydock 
examination  and  an  internal  structural 
examination  at  least  once  every  five 
years. 

(d)  Regardless  of  the  type  of  water  in 
which  it  operates,  a  vessel  with  a 
wooden  hull  must  undergo  a  drydock 
examinatiMi  and  an  internal  structural 
examination  as  follows: 

(1)  If  not  more  than  20  years  old,  at 
least  once  every  two  years;  or 

(2)  If  more  than  20  years  old.  at  least 
once  every  12  months. 

(e)  Whenever  damage  or  deterioration 
to  hull  plating  or  structural  members 


which  may  affect  the  seaworthiness  of  a 
vessel  is  discovered  or  suspected,  the 
cognizant  OCMI  may  conduct  an 
internal  structural  examination  in  any 
affected  space  including  fuel  tanks,  and 
require  the  vessel  to  be  drydocked  or 
otherwise  taken  out  of  service  to  fiirther 
assess  the  extent  of  the  damage  and  to 
effect  permanent  repairs. 

(f)  Whenever  a  vessel  is  drydocked  or 
hauled  out  other  than  as  required  by 
this  section,  the  owner  or  operator  must 
notify  the  cognizant  OCMI  so  that  a 
marine  inspector  may  examine  the 
vessel. 

$  1 76.61 0    Scope  of  drydock  and  internal 
structural  examinations. 

(a)  A  drydock  examination  conducted 
in  compliance  with  §  176.600  must  be 
conducted  while  the  vessel  is  hauled 
out  of  the  water  or  placed  in  a  drydock 
or  slipway.  During  the  examination  all 
accessible  parts  of  the  vessel's 
underwater  body  and  all  through  hull 
fittings,  including  the  hull  plating  and 
planking,  appendages,  propellers, 
shafts,  bearings,  rudders,  sea  chests,  sea 
valves,  and  sea  strainers  must  be 
examined.  Sea  chests,  sea  valves,  and 
sea  strainers  must  be  opened  for 
examination.  On  wooden  vessels, 
fastenings  may  be  required  to  be  pulled 
for  examination. 

(b)  An  internal  structural  examination 
conducted  in  compliance  with  §  176.600 
may  be  conducted  while  the  vessel  is 
afloat  or  out  of  the  water  and  consists 
of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating  and  planking,  voids, 
and  ballast,  cargo,  and  ftiel  oil  tanks. 
Where  the  internal  framing,  plating,  or 
planking  of  the  vessel  is  concealed, 
sections  of  the  lining,  ceiling  or 
insulation  may  be  removed  or  the  parts 
otherwise  probed  or  exposed  so  that  the 
inspector  may  be  satisfied  as  to  the 
condition  of  the  hull  structure.  Fuel  oil 
tanks  need  not  be  cleaned  out  and 
internally  examined  if  the  marine 
inspector  is  able  to  determine  by 
external  examination  that  the  general 
condition  of  the  tanks  is  satisfactory. 

$  176.612    Notice  and  plans  required. 

(a)  The  owner  or  managing  operator 
shall  notify  the  cognizant  OCMI  as  far 
in  advance  as  possible  whenever  a 
vessel  is  to  be  hauled  out  or  placed  in 
a  drydock  or  sHpway  in  compliance 
with  §  176.600  or  to  undergo  repairs  or 
alterations  affecting  the  safety  of  the 
vessel,  together  with  the  nature  of  any 
repairs  or  alterations  contemplated.  Hull 
repairs  or  alternations  which  affect  the 
safety  of  the  vessel  include  but  are  not 
limited  to  the  replacement,  repair,  or 


refastening  of  planking,  plating,  or 
structural  members  including  the  repair 
of  cracks. 

(b)  Whenever  a  vessel  is  hauled  out  or 
placed  in  a  drydock  or  slipway  in  excess 
of  the  requirements  of  this  subpart  for 
the  purpose  of  maintenance,  such  as 
changing  a  propeller,  painting,  or 
cleaning  the  hull,  no  report  need  be 
made  to  the  cognizant  OCMI. 

(c)  The  owner  or  managing  operator  of 
each  vessel  that  holds  a  Load  Line 
Certificate  shall  make  plans  showing  the 
vessel's  scantlings  available  to  the  Coast 
Guard  marine  inspector  whenever  the 
vessel  undergoes  a  drydock  examination 
or  internal  structural  examination  or 
whenever  repairs  or  alterations  affecting 
the  safety  or  seaworthiness  of  the  vessel 
are  made  to  the  vessel's  hull. 

$176,630    Tailshaft  examinations. 

The  marine  inspector  may  require  any 
part  or  all  of  the  propeller  shafting  to  be 
drawn  for  examination  of  the  shafting 
and  stem  bearing  of  a  vessel  whenever 
the  condition  of  the  shafting  and 
bearings  are  in  question.  The  inspector 
may  conduct  a  visual  examination  and 
may  require  nondestructive  testing  of 
the  tailshaft. 

$  1 76.670    Extension  of  examination 
intervals. 

The  intervals  between  drydock 
examinations  and  internal  structural 
examinations  specified  in  §  176.600  may 
be  extended  by  the  Commandant. 
Requests  for  extensions  must  be 
submitted  to  the  Commandant  via  the 
cognizant  OCMI. 

Subpart  G— Repairs  and  Alterations 

$  176.700    Pennission  for  repairs  and 
alterations. 

(a)  Repairs  or  alterations  to  the  hull, 
machinery,  or  equipment  which  affect 
the  safety  of  the  vessel  must  not  be 
made  without  the  approval  of  the 
cognizant  OCMI,  except  during  an 
emergency.  When  repairs  are  made 
during  an  emergency,  the  owner, 
managing  operator,  or  master  shall 
notify  the  OCMI  as  soon  as  practicable 
after  such  repairs  or  alternations  are 
made.  Repairs  or  alterations  which 
affect  the  safety  of  the  vessel  include, 
but  are  not  limited  to:  replacement, 
repair,  or  refastening  of  deck  or  hull 
planking,  plating,  and  structural 
members;  repair  of  plate  or  frame 
cracks;  damage  repair  or  replacement, 
other  than  replacement  in  kind,  of 
electrical  wiring,  fuel  lines,  tanks, 
boilers  and  other  pressure  vessels,  and 
steering,  propulsion  and  power  supply 
systems;  alterations  affecting  stability; 
and  repair  or  alteration  of  lifesaving,  fire 


detecting,  or  fire  extinguishing 
equipment. 

(b)  The  owner  or  managing  operator 
shall  submit  drawings,  sketches,  or 
written  specifications  describing  the 
details  of  any  proposed  alterations  to 
the  cognizant  OCMI.  Proposed 
alterations  must  be  approved  by  the 
OCMI  before  work  is  started. 

(c)  Drawings  are  not  required  to  be 
submitted  for  repairs  or  replacements  in 
kind. 

(d)  The  OCMI  may  require  an 
inspection  and  testing  whenever  a 
repair  or  alteration  is  undertaken. 

$176,702    Installation  tests  and 
inspections. 

Whenever  a  laimching  appliance, 
survival  craft,  rescue  boat,  fixed  fire 
extinguishing  equipment,  machinery, 
fuel  tank,  or  pressure  vessel  is  installed 
aboard  a  vessel  after  completion  of  the 
initial  inspection  for  certification  of  the 
vessel,  as  replacement  equipment  or  as 
a  new  installation,  the  owner  or 
managing  operator  shall  conduct  the 
tests  and  make  the  vessel  ready  for  the 
inspections  required  by  §  176.402(d)  to 
the  satisfaction  of  the  cognizant  OCMI. 

$176,704    Breaking  of  safety  valve  seals. 

The  owner,  managing  operator,  or 
master  shall  notify  &e  cognizant  OCMI 
as  soon  as  practicable  after  the  seal  on 
a  boiler  safety  valve  on  a  vessel  is 
broken. 

$  1 76.71 0    Inspection  and  testing  for  gas 
hazards. 

(a)  An  inspection  must  be  conducted 
in  accordance  with  the  provisions  of 
NFPA  306  before  alterations,  repairs,  or 
other  operations  involving  riveting, 
welding,  burning,  or  other  fire 
producing  actions  may  be  made  aboard 
a  vessel: 

(1)  Within  or  on  the  boundaries  of 
fuel  tanks:  or 

(2)  To  pipelines,  heating  coils,  pumps, 
fittings,  or  other  appurtenances 
connected  to  fuel  tanks. 

(b)  An  inspection  required  by 
paragraph  (a)  of  this  section  must  be 
conducted  as  required  by  this 
paragraph. 

(1)  In  ports  or  places  in  the  United 
States  or  its  territories  and  possessions, 
the  inspection  must  be  conducted  by  a 
marine  chemist  certificated  by  the 
National  Fire  Protection  Association. 
However,  if  the  services  of  a  certified 
marine  chemist  are  not  reasonably* 
available,  the  cognizant  OCMI,  upon  the 
recommendation  of  the  vessel  owner  or 
managing  operator,  may  authorize 
another  person  to  inspect  the  vessel.  If 
the  inspection  indicates  that  the 
operations  can  be  undertaken  safely,  a 
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certificate  setting  forth  this  fact  in 
writing  must  be  issued  by  the  certified 
marine  chemist  or  the  authorized  person 
before  the  work  is  started.  The 
certificate  must  include  any 
requirements  necessary  to  reasonably 
maintain  safe  conditions  in  the  spaces 
certified  throughout  the  operation, 
including  any  precautions  necessary  to 
eliminate  or  minimize  hazards  that  may 
be  present  from  protective  coatings  or 
residues  from  cargoes. 

(2)  When  not  in  a  port  or  place  in  the 
United  States  or  its  territories  and 
possessions,  and  when  a  marine  chemist 
or  a  person  authorized  by  the  cognizant 
OCMI  is  not  reasonably  available,  the 
master  shall  conduct  the  inspection  and 
enter  the  rv^ults  of  the  insp^ion  in  the 
vessel's  logbook. 

(c)  The  owner,  managing  operator,  or 
master  shall  obtain  a  copy  of  certificates 
issued  by  the  certified  marine  chemist 
or  the  other  person  authorized  by  the 
cognizant  OCMI,  and  shall  ensure  that 
ail  conditions  on  the  certificates  are 
observed  and  that  the  vessel  is 
maintained  in  a  safe  condition.  The 
owner,  managing  operator,  or  master 
shall  maintain  a  safe  condition  on  the 
vessel  by  requiring  full  observance,  by 
persons  under  his  or  her  control,  of  all 
requirements  listed  in  the  certificate. 

Subpart  K— Material  Inspections 

§  176.800    Inspection  standards. 

(a)  A  vessel  is  inspected  for 
compliance  with  the  standards  required 
by  this  subchapter.  Machinery. 
equipment,  materials,  and  arrangements 
not  covered,  by  standards  in  this 
subchapter  may  be  inspected  in 
accordance  with  standards  acceptable  to 
the  cognizant  OCMI  as  good  marine 
practice. 

(b)  In  the  application  of  inspection 
standards  due  consideration  must  be 
given  to  the  hazards  involved  in  the 
operation  permitted  by  a  vessel's 
Certificate  of  Inspection.  Thus,  the 
standards  may  vary  in  accordance  with 
the  vessel's  area  of  operation  or  any 
other  operational  restrictions  or 
limitations. 

(c)  The  published  standards  of 
classification  societies  and  other 
recognized  safety  associations  may  be 
used  as  guides  in  the  inspection  of 
vessels  when  such  standards  do  not 
confUct  with  the  requirements  of  this 
subchapter. 

fIT&aOl    NntleaollnsiMctkMtdefletoncles 
and  requireitMnts. 

(a)  If  during  the  inspection  of  a  vessel, 
the  vessel  or  its  equipment  is  found  not 
to  conform  to  the  requirements  of  law  or 
the  regulations  in  this  subchapter,  the 


marine  inspector  will  point  out 
deficiencies  observed  and  discuss  all 
requirements  with  the  owner,  managing 
operator,  or  a  representative  diereof. 
Normal  y.  the  marine  inspector  will  Ust 
all  such  requirements  wdiich  have  not 
been  co  npleted  and  present  the  list  to 
the  own  er,  managing  operator,  or  a 
represei  itative  thereof. 

(b)  In  any  case  where  further 
clarifies  lion  of  or  reconsideration  of  any 
requirei  fient  placed  against  the  vessel  is 
desired,  the  owner,  managing  operator, 
or  a  representative  thereof,  may  discuss 
the  mat  er  with  the  cognizant  OCMI. 

S  178.80;    Hun. 

(a)  At  each  initial  and  subsequent 
inspect]  on  for  certification  of  a  vessel, 
the  owr  er  or  managing  operator  shall  be 
prepare  1  to  conduct  tests  and  have  the 
vessel  r  lady  for  inspections  of  the  hull 
structu]^  and  its  appurtenances, 
includiSg  the  following: 

(1)  Ini  pection  of  all  accessible  parts  of 
the  exte  rior  and  interior  of  the  hull,  the 
waterti(  ht  bulkheads,  and  weather 
decks: 

(2)  In:  ;pection  and  operation  of  all 
watertij  ht  closures  in  the  hull,  decks, 
and  bul  dieads  including  through  hull 
fittings  ind  sea  valves; 

(3)  In:  ipection  of  the  condition  of  the 
superstiucture,  masts,  and  similar 
arrange!  nents  constructed  on  the  hull, 
and  on  1 1  sailing  vessel  all  spars, 
standin  ;  rigging,  running  rigging, 
blocks,  ittings,  and  sails; 

(4)  Ini  ;pection  of  all  railings  and 
bulwarl  s  and  their  attachment  to  the 
hull  stn  icture; 

(5)  In  pection  to  ensure  that  guards  or 
rails  are  provided  in  dangerous  places; 

(6)  In:  ipection  and  operation  of  all 
weathei  tight  closures  above  the  weather 
deck  an  i  the  provisions  for  drainage  of 
sea  wat(  t  from  the  exposed  decks;  and 

(7)  In  pection  of  all  interior  spaces  to 
ensure  nat  they  are  adequately 
ventilated  and  drained,  and  that  means 
of  escape  are  adequate  and  properly 
maintained. 

(b)  The  vessel  must  be  afloat  for  at 
least  a  portion  of  the  inspection  as 
requirM  by  the  marine  inspector. 

(c)  When  required  by  the  marine 
inspector,  a  portion  of  the  inspection 
must  bo  conducted  while  the  vessel  is 
imderwey  so  that  the  working  of  the 
hull  caii  be  observed. 
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§i76.e 

At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  r  Mdy  for  inspections  of 
machin  »ry,  fuel,  and  piping  systems, 
indudi  ig  the  following: 
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(a)  Operation  of  the  main  propulsion 
machinery  both  ahead  and  astern; 

(b)  Operational  test  and  inspection  of 
engine  control  mechanisms  including 
primary  and  alternate  means  of  starting 
machinery; 

(c)  Inspection  of  all  machinery 
essential  to  the  routine  operation  of  the 
vessel  including  generators  and  cooling 
systems; 

(d)  External  inspection  of  fuel  tanks 
and  inspection  of  tank  vents,  piping, 
and  pipe  fittings; 

(e)  Insp>ection  of  all  fuel  systems; 

(f)  Operational  test  of  all  valves  in  fuel 
lines  by  operating  locally  and  at  remote 
operating  positions; 

(g)  Operational  test  of  all  overboard 
diverge  and  intake  valves  and 
watertight  bulkhead  pipe  penetration 
valves; 

(h)  Operational  test  of  the  means 
provided  for  pumping  bilges;  and 

(i)  Test  of  machinery  alarms  including 
bilge  level  alarms. 

S  176.806    ElectrlcaL 

At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspection  of  electrical 
equipment  and  systems,  including  the 
following: 

(a)  Inspection  of  all  cable  as  far  as 
practicable  without  undue  disturbance 
of  the  cable  or  electrical  apparatus; 

Cb]  Test  of  circuit  breakers  by  manual 
operation; 

(c)  Inspection  of  fuses  including 
ensuring  the  ratings  of  fuses  are  suitable 
for  the  service  intended; 

(d)  Inspection  of  rotating  electrical 
machinery  essential  to  the  routine 
operation  of  the  vessel; 

(e)  Inspection  of  all  generators, 
motors,  lighting  fixtures  and  circuit 
interrupting  devices  located  in  spaces  or 
areas  which  may  contain  flammable 
vapors; 

(f)  Inspection  of  batteries  for 
condition  and  security  of  stowage; 

(g)  Operational  test  of  electrical 
apparatus,  which  operates  as  part  of  or 
in  conjunction  with  a  fire  detection  or 
alarm  system  installed  on  board  the 
vessel,  by  simulating,  as  closely  as 
practicable,  the  actual  operation  in  case 
of  fire;  and 

(h)  Operational  test  of  all  emergency 
electrical  systems. 

f176J08    Ulesavtng. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspections  of  fifesaving 
equipment  and  systems,  includiitg  the 
following: 


(1)  Tests  of  each  rescue  boat  and  each 
rescue  boat  launching  appliance  and 
survival  craft  launching  appliance  in 
accordance  with  §  71 .  25-1 5  of  this 
chapter; 

(2)  Inspection  of  each  lifejadcet.  work 
vest,  and  marine  buoyant  device; 

(3)  If  used,  inspection  of  the  passenger 
safety  orientation  cards  or  pamphlets 
allowed  by  §  185.506(b)(2)  of  this 
subchapter; 

(4)  Inspection  of  each  inflatable 
Uferaft  and  inflatable  lifejacket  to 
determine  that  it  has  been  serviced  as 
required  by  §  185.730  of  this  subchapter; 
and 

(5)  Inspection  of  each  hydrostatic 
release  unit  to  determine  that  it  is  in 
compliance  with  the  servicing  and 
usage  requirements  of  §  185.740  of  this 
subchapter.  ' 

(b)  Each  item  of  lifesaving  equipment 
determined  by  the  marine  inspector  to 
not  be  in  serviceable  condition  must  be 
repaired  oi;replaced. 

(c)  Each  item  of  lifesaving  equipment 
with  an  expiration  date  on  it  must  be 
replaced  if  the  expiration  date  has 
passed. 

(d)  The  owner  or  managing  operator 
shall  destroy,  in  the  presence  of  the 
marine  inspector,  each  lifejacket,  other 
personal  floatation  device,  and  other 
lifesaving  device  found  to  be  defective 
and  incapable  of  repair. 

(e)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  vessel  must  be  equipped  with  an 
adult  size  lifejacket  for  each  person 
authorized.  The  vessel  must  also  be 
equipped  with  child  size  lifejackets 
equal  to  at  least  10  percent  of  the 
maximum  niunber  of  passengers 
permitted  to  be  carried  unless  children 
are  prohibited  from  being  carried  aboard 
tlie  vessel. 

(f)  Lifejackets,  work  vests,  and  marine 
buoyant  devices  may  be  marked  with 
the  date  and  marine  inspection  zone  to 
indicate  that  they  have  been  inspected 
and  found  to  be  in  serviceable  condition 
by  a  marine  inspector. 

(g)  At  each  initial  and  subsequent 
inspection  for  certification,  the  marine 
inspector  may  require  that  an  abandon 
ship  or  man  overboard  drill  be  held 
under  simulated  emergency  conditions 
specified  by  the  inspector. 

$176,810    Fire  protection. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification,  the  owner  or 
managing  operator  shall  be  prepared  to 
conduct  tests  and  have  the  vessel  ready 
for  inspection  of  its  fire  protection 
equipment,  including  the  following: 

(1)  Inspection  of  each  hand  portable 
fire  extinguisher,  semiportable  fire 
extinguisher,  and  fixed  gas  fire 


extinguishing  system  to  check  for 
excessive  corrosion  and  general 
condition; 

(2)  Inspection  of  piping,  controls,  and 
valves,  and  the  inspection  and  testing  of 
alarms  and  ventilation  shutdowns,  for 
each  fire  extinguishing  system  and 
detecting  system  to  determine  that  the 
system  is  in  operating  condition; 

(3)  Operation  of  the  fire  main  system 
and  checking  of  the  pressure  at  the  most 
remote  and  highest  outlets; 

(4)  Testing  of  each  firdiose  to  a  test 
pressure  equivalent  to  its  maximum 
service  pressure; 

(5)  Checking  of  each  cylinder 
containing  compressed  gas  to  ensure  it 
has  been  tested  and  marked  in 
accordance  with  part  147.  §  147.60  of 
this  chapter; 

(6)  Testing  or  renewal  of  flexible 
connections  and  discharge  hoses  on 
semiportable  extinguishers  and  fixed 
gas  extinguishing  systems  in  accordance 
with  part  147,  §  147.65  of  this  chapter; 
and 

(7)  Inspection  and  testing  of  all  smoke 
and  fire  detection  systems,  including 
sensors  and  alarms. 

(b)  The  owner,  managing  operator,  or 
a  qualified  servicing  facility  as 
applicable  shall  conduct  the  following 
inspections  and  tests: 

(1)  For  portable  fire  extinguishers,  the 
inspections,  maintenance  procedures, 
and  hydrostatic  pressure  tests  required 
by  Chapter  4  of  NFFA  10  with  the 
frequency  specified  by  NFPA  10.  In 
addition,  carbon  dioxide  and  halon 
portable  fire  extinguishers  must  be 
refilled  when  the  net  content  weight 
loss  exceeds  that  specified  for  fixed 
systems  by  Table  176.B10(b).  The  owner 
or  managing  operator  shall  provide 
satisfactory  evidence  of  the  required 
servicing  to  the  marine  inspector.  If  any 
of  the  equipment  or  recmds  have  not 
been  properly  maintained,  a  qualified 
servicing  facility  may  be  required  to 
perform  the  required  inspections, 
maintenance  procedures,  and 
hydrostatic  pressxire  tests.  A  tag  issued 
by  a  qualified  servicing  organization, 
and  attached  to  each  extinguisher,  may 
be  accepted  as  evidence  that  the 
necessary  maintenance  procedures  have 
been  conducted. 

(2)  For  semiportable  and  fixed 
systems,  the  inspections  and  tests 
required  by  Table  176.810(b),  in 
addition  to  the  tests  required  by 

§§  147.60  and  147.65  of  this  chapter. 
The  owner  or  managing  operator  shall 
provide  satisfactory  evidence  of  the 
required  servicing  to  the  marine 
inspector.  If  any  of  the  equipment  or 
records  have  not  been  properly 
maintained,  a  quafified  servicing  facility 
may  be  required  to  perform  the  required 


inspections,  maintenance  procedures, 
and  hydrostatic  pressure  tests. 

Table  176.810(b).— Semiportable 
AND  Fixed  Systems 


Type  sys- 
tem 


Cartxm  Di- 
oxide. 


Hakm 


Dry  Chemi- 
cal (Car- 
tridge 
Oper- 
ated). 


Dry  Chemi- 
cal 

(Stored 
Pres- 
sure). 


Foam  (Car- 
tridge 
Oper- 
atied). 


Foam 
(Stored 
Pres- 
sure). 


Test 


Weigh  cylinders.  Recharge  if 
weight  loss  exceeds  10%  of 
weig^  of  charge.  Test  time 
delays,  atarms,  and  venMabon 
stmtdowns  with  carton  dkw- 
tde.  nitrogen,  or  other 
rx>ntianvTiable  gas  as  stated 
in  the  system  manutacturer's 
instruction  manual.  Inspect 
hoses  and  nozzles  to  tw  sure 
they  are  clean. 

Weigh  cylinders.  Recharge  if 
weight  loss  exceeds  5%  of 
weight  of  charge.  H  the  sys- 
tem has  a  pressure  gauge, 
also  recharge  if  pressure  loss 
(adjusted  for  temperature)  ex- 
ceeds 10%.  Test  trm  delays, 
alarms,  and  ventilation  shut- 
downs with  caitxx)  dk»ide,  ni- 
trogen, or  oif)er  nonflammable 
gas  as  stated  in  the  system 
manufacturer's  instruction 
manual.  Inspect  fx>ses  and 
nozzles  to  be  sure  ttiey  are 
cleaa 

Examine  pressure  cartridge  and 
replace  if  end  is  punctured  or 
if  determined  to  tw  in  urwuit- 
able  corxMion.  Inspect  hose 
and  nozzte  to  see  if  they  are 
dear.  Insert  charged  car- 
tridge. Ensure  dry  chemical  is 
free  flowing  (not  caked)  and 
extinguidher  contains  full 
charge. 

See  that  pressure  gauge  is  in 
operating  range.  If  not.  or  If 
seal  is  broken,  weigh  or  otfv 
erwise  determine  thai  extin- 
guisher is  fully  charged  with 
dry  chemical.  Recharge  if 
pressure  is  low  of  if  dry  chem- 
ical is  needed. 

Examine  pressure  cartridge  and 
replace  if  end  is  punctured  or 
if  determined  to  have  leaked 
or  to  tie  in  unsuitable  condh 
bon.  Ensure  extinguisher  corv 
tains  fun  charge.  Replace 
premixad  agertf  every  3 
years. 

See  trot  pressure  gauge,  if  so 
equipped,  is  in  the  operating 
range.  If  rxK,  or  if  tfte  seal  is 
txoken,  weigh  or  otherwise 
delenrane  that  exttngustier  is 
fuNy  charged  with  team.  Re- 
charge if  pressure  is  low  or  if 
foam  is  needed.  Replace 
premixad  agent  every  3 
years. 


(c)  The  o%vner,  managing  operator,  or 
master  shall  destroy,  in  the  presence  of 
the  marine  inspector,  each  fire  hose 
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found  to  be  defective  and  incapable  of 
repair. 

(d)  At  each  initial  and  subsequent 
inspection  for  certification,  the  marine 
inspector  may  require  that  a  fire  drill  be 
held  under  simulated  emergency 
conditions  to  be  specified  by  the 
inspector. 

f17ejl2    Prstsur*  vessels  and  beliefs. 

(a)  Periodic  inspection  and  testing 
requirements  for  pressure  vessels  are 
contained  in  part  61.  subpart  61.10  of 
this  chapter. 

(b)  Periodic  inspection  and  testing 
requirements  for  boilers  are  contained 
in  part  61,  subpart  61.05  of  this  chapter. 

f  176.814   Steering  systems. 

At  each  initial  and  subsequent 
inspection  for  certification  Ae  owner  or 
managing  operator  shall  be  prepared  to 
test  the  steering  systems  of  the  vessel 
and  make  them  available  for  ins{>ection 
to  the  extent  necessary  to  determine  that 
they  are  in  suitable  condition  and  fit  for 
the  service  intended.  Servo-type  power 
systems,  such  as  orbitrol  systems,  must 
bie  tested  and  capable  of  smooth 
operatation  by  a  single  person  in  the 
manual  mode,  with  hydraulic  piunps 
secured. 

f  176.81 6    Miscellaneous  systems  and 
•quipmsnt 

At  each  initial  and  subsequent 
inspection  for  certification  the  owner  or 
managing  operator  shall  be  prepared  to 
test  and  make  available  for  inspection 
all  items  in  the  ship's  outfit,  such  as 
ground  tackle,  navigation  lights  and 

Xipment,  markings,  and  placards, 
ch  are  required  to  be  carried  by  the 
regulations  in  this  subchapter,  as 
necessary  to  determine  that  they  are  fit 
for  the  service  intended. 

§  176.818    Sanitary  inspection. 

At  each  inspection  for  certification 
and  at  every  other  vessel  inspection, 
quarters,  toilet  and  washing  spaces, 
galleys,  serving  pantries,  lockers,  and 
similar  spaces  may  be  examined  to 
determine  that  they  are  serviceable  and 
in  a  sanitary  condition. 

1176.830    Unsafe  praetiess. 

(a)  At  each  inspection  for  certification 
and  at  every  other  vessel  inspection  all 
observed  unsafe  practices,  fire  hazards, 
and  other  hazardous  situations  must  be 
corrected  and  all  required  guards  and 
protective  devices  must  be  in 
satisfactory  condition. 

(b)  At  each  inspection  for  certification 
and  at  every  other  vessel  inspection  the 
bilges  and  other  spaces  maybe 
examined  to  see  that  there  is  no 
accumulation  of  oil.  trash,  debris,  or 
other  matter  which  might  create  a  fire 


Federal  Register  /  Vol.  59,  No  9  /  Thuxsday.  January  13,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  9  /  Thursday.  January  13,  1994  /  Proposed  Rules 


2163 


hazard.  Clog  bilge  piunping  systems,  or 
block  emergency  escapes. 

S176J4o|  Additional  tasts  and  Inspections. 

The  cognizant  OCMI  may  require  that 
a  vessel  and  its  equipment  undergo  any 
addition  il  test  or  inspection  deemed 
necessai  ^  to  determine  that  the  vessel 
and  its  e  juipment  are  suitable  for  the 
service  i  i  which  they  are  to  be 
employe  d. 


for  Sata  y 
Amended 


Sul)part|l — Intamationai  Convention 
of  Ufe  at  Sea,  1974,  as 
(SOLAS) 


S176.90C|   Applicability. 

(a)  Exi  lept  as  otherwise  provided  in 
this  sub  tart,  a  mechanically  propelled 
vessel  0  the  United  States,  which 
carries  more  than  12  passengers  on  an 
international  voyage  must  be  in 
compliance  with  the  applicable 
requirements  of  SOLAS,  to  which  the 
United  States  Government  is  currently  a 

party. 

(bj  SdLAS  does  not  apply  to  a  vessel 
solely  navigating  the  Great  Lakes  and 
the  St.  liawrence  River  as  far  east  as  a 
straight  line  drawn  from  Cap  des  Hosiers 
to  West  Point.  Anticosti  Island  and,  on 
the  nortp  side  of  Anticosti  Island,  the 
63rd  Maridian. 

$176.91(1    Passenger  Ship  Safety 
Certificate. 

(a)  A  vessel,  which  carries  more  than 
12  passengers  on  an  international 
voyage  inust  have  a  valid  SOLAS 
Passeng  sr  Ship  Safety  Certificate.  The 
Comma  idant  issues  the  original  SOLAS 
Passeng  sr  Ship  Safety  Certificate  after 
receivir  g  notification  from  the 
cogniza  it  OCMI  that  the  vessel 
complit  s  with  the  applicable  SOLAS 
regulati  )ns.  Subsequent  SOLAS 
Passeng  Br  Ship  Safety  Certificates  are 
issued  I  y  the  cognizant  OCMI  unless 
any  cha  nges  to  the  vessel  or  its 
operations  have  occurred  which 
changes  the  information  on  the 
certificate,  in  which  case  the 
Commandant  will  reissue  the  certificate. 

(b)  Tie  route  specified  on  the 
Certific  ite  of  Inspection  and  the  SOLAS 
Passen{  er  Ship  Safety  Certificate  must 
agree 

.    (c)  A ISOLAS  Passenger  Ship  Safety 
Certific  ite  is  issued  for  a  period  of  not 
more  tl  an  12  months. 

(d)  T  le  SOLAS  Passenger  Ship  Safety 
Certific  Ite  may  be  withdrawn,  revoked, 
or  susp  inded  at  any  time  when  the 
vessel  i  >  not  in  compliance  with 
applica  )le  SOLAS  requirements. 


§176.»2p 

(a) 
Qiapt 
SOLAS, 


JMI 


Exemptions. 
In|  accordance  with  Regulation  4. 
I  (General  Provisions)  of 
the  Commandant  may  exempt  a 


vessel,  which  is  not  normally  engaged 
on  an  international  voyage  but  which  in 
exceptional  circiunstances  is  required  to 
undertake  a  single  international  voyage, 
from  any  of  the  requirements  of  the 
regulations  of  SOLAS  provided  that  the 
vessel  complies  with  safety 
requirements  which  are  adequate  in  the 
Commandant's  opinion  for  the  voyage 
which  is  to  be  undertaken. 

(b)  In  accordance  with  Chapter  II-l 
(Construction — Subdivision  and 
Stability.  Machinery  and  Electrical 
Installations)  Regulation  1,  Chapter  II-2 
(Construction — Fire  Protection,  Fire 
Detection  and  Fire  Extinction) 
Regulation  1,  and  Chapter  III  (Life 
Saving  Appliances  and  Arrangements) 
Regulation  2  of  SOLAS,  the 
Corrunandant  may  exempt  a  vessel 
which  does  not  proceed  more  than  20 
miles  from  the  nearest  land  from  any  of 
the  specific  requirements  of  Chapters  II- 
1.  II-2.  and  m  of  SOLAS  if  the 
Commandant  determines  that  the 
sheltered  nature  and  conditions  of  the 
voyage  are  such  as  to  render  the 
application  of  such  requirements 
unreasonable  or  unnecessary. 

(c)  The  Conunandant  may  exempt  a 
vessel  from  requirements  of  the 
regulations  of  SOLAS  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section  upon  a  written  request  from  the 
owner  or  managing  operator  submitted 
to  the  Commandant  via  the  cognizant 
OCMI. 

(d)  When  the  Commandant  grants  an 
exemption  to  a  vessel  in  accordance 
vrith  this  section,  the  Commandant  will 
issue  the  original  SOLAS  Exemption 
Certificate  describing  the  exemption. 
Subsequent  SOLAS  Exemption 
Certificates  are  issued  by  the  cognizant 
OCMI  unless  any  changes  to  the  vessel 
or  its  operations  have  occurred  which 
changes  the  information  on  the  SOLAS 
Exemption  or  Passenger  Ship  Safety 
Certificates,  in  which  case  the 
Commandant  will  reissue  the  certificate. 
A  SOLAS  Exemption  Certificate  is  not 
valid  for  longer  than  the  period  of  the 
SOLAS  Passenger  Ship  Safety 
Certificate  to  which  it  refers. 

§176.930    Equivalents. 

In  accordance  with  Regulation  5. 
Chapter  I  (General  Provisions)  of 
SOLAS,  the  Commandant  may  accept  an 
equivalent  to  a  particular  fitting, 
material,  appliance,  apparatus,  or  any 
particular  provision  required  by  SOLAS 
regulations  if  satisfied  that  such 
equivalent  is  as  least  as  efiective  as  that 
required  by  the  regulations.  An  owner 
or  managing  operator  of  a  vessel  may 
submit  a  request  for  the  acceptance  of 
an  equivalent  following  the  procedures 
in  §  175.540  of  this  subchapter.  The 


Commandant  will  indicate  the 
acceptance  of  an  equivalent  on  the 
vessel's  SOLAS  Passenger  Ship  Safety 
Certificate. 

PART  177— CONSTRUCTION  AND 
ARRANGEMENT 

Subpart  A— <aeneral  Provisions 

Sec. 

177.100    General  requirement. 

177.11S    Applicability  to  existing  vessels. 

Sut>part  B— Plans 

177.202    Plans  and  information  required. 
1 77.210    Plans  for  sister  vessels. 

Subpart  C— Hull  Structure 

177.300    Structural  design. 

1 77.310    Satisfactory  service  as  a  design 

basis. 
177.31S    Vessels  of  not  more  than  65  feet  in 

length  carrying  not  more  than  12 

passengers. 
177.330    Sailing  vessels. 
177.340    Alternate  design  considerations. 

Sut>part  D— f  Ire  Protection 

1 77.405    General  arrangement  and  outfitting. 
177.410    Structural  fire  protection. 

Subpart  E— Escape  Requirements 

1 77.500    Means  of  escape. 

Subpart  F— Ventilation 

1 77.600    Ventilation  of  enclosed  and 

partially  enclosed  spaces. 
177.620    Veptilation  of  machinery  and  fuel 

tank  spaces. 

Subpart  G — Crew  Spaces 

177.700    General  requirements. 
177.710    Overnight  accommodations. 

Subpart  H— Pasaenger  Accommodations 

177.800    General  requirements. 
177.810    Overnight  accommodations. 
177.820    Seating. 

Subpart  I— Ralia  and  Guarda 

177.900  Deck  rails. 

177.920  Storm  rails. 

177.940  Guards  in  vehicle  spaces. 

177.960  Guards  for  exposed  hazards. 

177.970  Protection  against  hot  piping. 

Subpart  J— Window  Construction  and 
Visibility 

177.1010    Safety  glazing  materials. 
177.1020    Strength. 
177.1030    Operating  station  visibility. 
Authority:  46  U.S.C  2103.  3306.  E.O. 
12234.  45  FR  58801,  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

Subpart  A— General  Provistons 

S  177.100    General  requirement 

The  construction  and  arrangement  of 
a  vessel  must  allow  the  safe  operation 
of  the  vessel  in  accordance  with  the 
terms  of  its  certificate  of  inspection 
giving  consideration  to  provisions  for  a 
seaworthy  hull,  protection  against  fire, 
means  of  escape  in  case  of  a  sudden 


unexpected  casualty,  guards  and  rails  in 
hazardous  places,  ventilation  of 
enclosed  spaces,  and  necessary  facilities 
for  passengers  and  crew. 

f  177.115    Appllcablilty  to  exisiing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraph  (b)  of  this  section,  an  existing 
vessel  must  comply  with  the 
construction  and  arrangement 
regulations  which  were  applicable  to 
the  vessel  on  (dafe  of  day  before 
effective  date  of  the  final  rule]  or,  as  an 
alternative,  the  vessel  may  comply  vrith 
the  regulations  in  this  part 

(b)  Alterations  or  modifications  which 
are  not  a  major  conversion,  made  to  the 
structure  or  arrangements,  regulated  by 
this  part,  of  an  existing  vessel  on  or  after 
{effective  date  of  the  final  rule]  must 
comply  wth  the  regulations  of  this  part. 
Repairs  or  maintenance  conducted  on 
an  existing  ves.<;el,  resulting  in  no 
significant  changes  to  the  original 
structure  or  arrangement  of  the  vessel, 
must  comply  with  the  regulations 
applicable  to  the  vessel  cm  \date  of  day 
before  effective  date  of  the  find  rule]  or. 
as  an  alternative,  with  the  regulations  in 
this  part.  However,  when  outfit  items 
such  as  furnishings  and  mattresses  are 
renewed,  they  must  comply  with  the 
regulations  in  this  part. 

Subpart  6 — Plans 

§  1 77.202    Plans  and  information  required. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  S  177.210.  the 
owner  of  a  vessel  requesting  initial 
inspection  for  certification  shall,  prior 
to  the  start  of  construction  imless 
otherwise  allowed  by  the  cognizant 
OCMI,  submit  for  approval  to  the 
cognizant  OCMI,  at  least  two  copies  of 
the  following  plans,  manuals,  analyses, 
and  calculations  that  are  applicable  to 
the  vessel  as  determined  by  the  OCMI: 

(1)  Midship  section; 

(2)  Outboard  profile; 

(3)  Inboard  profile; 

(4)  Arrangement  of  decks; 

(5)  Survival  craft  embarkation 
stations; 

(6)  Machinery  installation; 

(7)  Electrical  installation  including, 
but  not  limited  to: 

(i)  Elementary  one-line  diagram  of  the 
power  svstem; 

(ii)  Cable  lists; 

(iii)  Bills  of  materials: 

(iv)  Type  and  size  of  generators  and 
prime  movers; 

(v)  Type  and  size  of  generator  cables, 
bus-tie  cables,  feeders,  and  branch 
circuit  cables; 

(vi)  Power,  lighting,  and  interior 
communication  panelboards  with 
number  of  circiuts  and  rating  of  energy 
consuming  devices; 


(vii)  Type  and  capacity  of  storage 
batteries; 

(viii)  Rating  of  circuit  breakers  and 
switches,  interrupting  capacity  of  circuit 
breakers,  and  rating  and  setting  of 
overcurrent  devices;  and 

(ix)  Electrical  plant  load  analysis. 

(8)  Lifesaving  equipment  locations 
and  installation; 

(9)  Ventilation  diagrams; 

(10)  Engine  exhaust  diagram; 

(11)  Fire  main  system  plans  and 
calculations; 

(12)  Fixed  gas  fire  extinguishing 
system  plans  and  calculations; 

(13)  Fire  detecting  system  and  smoke 
detecting  system  plans; 

(14)  Sprinkler  system  plans  and 
calculations; 

(15)  Portable  fire  extinguisher  types, 
sizes  and  locations; 

(16)  Fuel  tanks; 

(17)  Piping  systems  including: 
firemain,  bilge,  ballast,  hydraulic, 
sanitary,  compressed  air,  combustible 
and  fiammable  liquids,  vents, 
soundings,  and  overflows; 

(18)  Hull  penetrations  and  ^ell 
connections; 

(19)  Lines  and  offsets,  curves  of  form, 
cross  curves  of  stability,  and  tank 
capacities  including  size  and  location 
on  vessel; 

(20)  Masts,  including  integration  into 
the  ship's  structure,  on  sailing  vessels; 

(21)  Rigging  plan  showing  sail  areas 
and  centers  of  effort  as  well  as  the 
arrangement,  dimensions,  and 
connections  of  the  standing  rigging  for 
sailing  vessels; 

(22)  Steering  and  steering  control, 
including  rudder  details; 

(23)  Marine  sanitation  device  model 
number,  approval  niunber,  connecting 
wiring  and  piping;  and 

(24)  Propulsion  and  propulsion 
control,  including  shaft  details. 

(b)  For  a  vessel  of  not  more  than  65 
feet  in  length,  the  owner  may  submit 
specifications,  sketches,  photographs, 
line  drawings  or  written  descriptions 
instead  of  any  of  the  required  drawings, 
provided  the  required  information  is 
adequately  detailed  and  acceptable  to 
the  cognizant  OCMI. 

(c)  When  authorized  by  the  cognizant 
OCMI,  an  owner  may  submit  any  plans, 
manuals,  or  calculations,  required  to  be 
submitted  to  the  OCMI  under  this  part, 
to  the  Commanding  Officer.  U.S.  Coast 
Guard  Marine  Safety  Center  (Marine 
Safety  Center).  400  Seventh  Street.  SW., 
Washington.  DC  20590-0001.  Three 
copies  of  all  documents  are  required  to 
be  submitted  for  Marine  Safety  Center 
plan  approval. 

(d)  For  a  vessel,  the  construction  of 
which  was  begun  prior  to  approval  of 
the  plans  and  information  required  by 


2164 


Federal  Register  /  Vol.  59.  No. 


3  /  Thursday,  January  13,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  9  /  Thursday,  January  13,  1994  /  Proposed  Rules  2165 


paragraphs  (a)  and  (b)  of  this  section, 
the  cognizant  OCMI  may  require  any 
additional  plans  and  information, 
manufacturers'  certifications  of 
construction,  testing  including 
reasonable  destructive  testing,  and 
inspections,  which  the  OCMI 
determines  are  necessary  to  verify  that 
the  vessel  complies  with  the 
requirements  of  this  subchapter. 

S  177.210    Plans  for  sister  vessels. 

(a)  Plans  are  not  required  for  a  vessel 
which  is  a  sister  vessel,  provided: 

(1)  Approved  plans  for  the  original 
vessel  are  on  file  at  the  Marine  Safety 
Center  or  in  the  files  of  the  cognizant 
OCMI: 

(2)  The  owner  of  the  plans  authorizes 
their  use  for  the  new  construction  of  the 
sister  vessel; 

(3)  The  regulations  used  for  the 
original  plan  approval  have  not  changed 
since  the  original  approval;  and 

(4)  There  are  no  major  modifications 
to  any  of  the  systems  to  be  used. 

(b)  If  approved  plans  for  the  original 
vessel  are  not  on  hie  at  the  MSC  or  with 
the  cognizant  OCMI,  the  vessel  owner 
shall  submit  plans  as  described  in 
§177.202. 

Sul>part  C— Hull  Structure 

S  177.300    Structural  design. 

Except  as  otherwise  allowed  by  this 
subpart,  a  vessel  must  comply  with  the 
structural  design  requirements  of  one  of 
the  standards  listed  below  for  the  hull 
material  of  the  vessel. 

(a)  Wooden  hull  vessels — Rules  and 
Regulations  for  the  Classification  of 
Yachts  and  Small  Craft.  Lloyd's  Register 
of  Shipping  (Lloyd's); 

(b)  Steel  hull  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft, 
Lloyd's;  or 

(2)  Rules  for  Building  and  Classing 
Steel  Vessels  Under  61  Meters  (200  Ft) 
in  Length,  ABS; 

(c)  Fiber  reinforced  plastic  vessels: 

(1)  Rules  and  Regulations  for  the 
Qassification  of  Yachts  and  Small  Craft, 
Lloyd's;  or 

(2)  Rules  for  Building  and  Classing 
Reinforced  Plastic  Vessels,  ABS; 

(d)  Aluminum  hull  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft, 
Lloyd's; 

(2)  For  a  vessel  of  more  than  100  feet 
in  length— Rules  for  Building  and 
Classing  Aluminum  Vessels,  ABS;  or 

(3)  For  a  vessel  of  not  more  than  100 
feet  in  length — Rules  for  Building  and 
Qassing  Steel  Vessels  Under  61  Meters 
(200  Feet)  in  Length,  ABS,  with  the 
appropriate  conversions  from  the  ABS 


Rules  for  Building  and  Classing 
Aluminuif  Vessels; 

(e)  Ferrocement  hull  vessels — 
Australian  Transport  Advisory  Council 
Shipping  Laws  Code  Section  5,   . 
SubsectioB  J. 

(f)  Steeljhull  vessels  operating  in 
protected  Waters — Rules  for  Building 
and  Classing  Steel  Vessels  for  Service 
on  Rivers  ind  Intracoastal  Waterways, 


ABS. 

§177.310 
basis. 


Satisfactory  service  as  a  design 


When  scantlings  for  the  hull, 
deckhouse,  and  fremies  of  the  vessel 
differ  from  those  specified  by  the 
standards  listed  in  §  177.300,  and  the 
owner  can  demonstrate  that  the  vessel, 
or  another!  vessel  approximating  the 
same  size J power,  and  displacement,  has 
been  builtlto  such  scantlings  and  has 
been  in  satisfactory  service  insofar  as 
structural  Adequacy  is  concerned  for  a 
period  of  4t  least  5  years,  such 
scantlingsjmay  be  approved  by  the 
cognizant  iOCMI  instead  of  the 
scantlingslrequired  by  the  applicable 
standards  specified  in  §177.300. 

S 1 77.31 5    Vessels ofnotmorethanGS feet 
In  length  a  irrying  not  more  ttian  12 
passenger  1. 

The  scai  itlings  for  a  vessel  of  not  more 
than  65  fe  5t  in  length  carrying  not  more 
than  12  p«  ssengers  which  do  not  meet 
the  standards  in  §§  177.300  or  177.310 
may  be  approved  by  the  cognizant 
OQvII  if  the  builder  of  the  vessel 
establishes  to  the  satisfaction  of  the 
OCMI  that  the  design  and  construction 
of  the  vessel  is  adequate  for  the 
intended  iervice. 

S  177.330  [Sailing  vessels. 

The  deagn,  materials,  and 
constructisn  of  masts,  posts,  yards, 
booms,  bojwsprits,  and  standing  rigging 
on  a  sailing  vessel  must  be  suitable  for 
the  intenoed  service.  The  hull  structure 
must  be  adequately  reinforced  to  ensure 
suHlcient  strength  and  resistance  to 
plate  buckling.  The  cognizant  OCMI 
may  requke  the  owner  to  submit 
detailed  c  ilculations  on  the  strength  of 
the  mast,  >ost,  yards,  booms,  bowsprits, 
and  stand  ng  rigging. 

$177,340   Altemsts  design  considerations. 

When  the  structiu«  of  vessel  is  of 
novel  design,  imusual  form,  or  special 
materials,' which  cannot  be  reviewed  or 
approved  under  §§  177.300, 177.310  or 
177.315,  the  structure  may  be  approved 
by  the  Commanding  Officer,  Marine 
Safety  Cei  iter,  when  it  can  be  shown  by 
systematii ;  analysis  based  on 
engineeru  >g  principles  that  the  structure 
provides  f  dequate  safety  and  strength. 
The  owne  r  shall  submit  detailed  plans. 
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material  component  specifications,  and 
design  criteria,  including  the  expected 
operating  environment,  resulting  loads 
on  the  vessel,  and  design  limitations  for 
such  vessel,  to  the  cognizant  OCMI  for 
initial  evaluation  and  forwarding  to  the 
Marine  Safety  Center. 

Subpart  D — Fire  Protection 

§  177.405    General  arrangement  and 
outfitting. 

(a)  Fire  hazards  to  be  minimized.  The 
general  construction  of  the  vessel  must 
be  such  as  to  minimize  fire  hazards 
insofar  as  it  is  reasonable  and 
practicable. 

(b)  Combustibles  insulated  from 
heated  surfaces.  Internal  combustion 
engine  exhausts,  boiler  and  galley 
uptakes,  and  similar  sources  of  ignition 
must  be  kept  clear  of  and  suitably 
insulated  horn  combustible  material. 
Ehy  exhaust  systems  for  internal 
combustion  engines  on  wooden  or  fiber 
reinforced  plastic  vessels  must  be 
installed  in  accordance  with  ABYC 
Standard  P-1. 

(c)  Separation  of  machinery  and  fuel 
tank  spaces  from  accommodation 
spaces.  Machinery  and  fuel  tank  spaces 
must  be  separated  from  accommodation 
spaces  by  boundaries  which  prevent  the 
passage  of  vapors. 

(d)  Paint  and  flammable  liquid 
lockers.  Paint  and  flammable  liquid 
lockers  must  be  constructed  of  steel  or 
equivalent  material,  or  wholly  lined 
with  steel  or  equivalent  material. 

(e)  Vapor  barriers.  Vapor  barriers 
must  be  provided  where  insulation  of 
any  type  is  used  in  spaces  where 
flammable  and  combustible  liquids  or 
vapors  are  present,  such  as  machinery 
spaces  and  paint  lockers. 

(f)  Waste  receptacles.  Waste 
receptacles  must  be  constructed  of 
noncombustible  materials  with  no 
openings  in  the  sides  or  bottom. 

(g)  Mattresses.  All  mattresses  must 
comply  with  the  U.S.  Department  of 
Commerce  Standard  for  Mattress 
Flammability  (FF  4-72.16).  16  CFR  part 
1632,  subpart  A.  Mattresses  must  not 
contain  poly\u«thane  foam. 

(h)  Furniture  and  furnishing.  The  use 
of  polyurethane  foam  in  furniture  and 
furnishings  is  prohibited. 

§  177.410   Structural  tire  protection. 

(a)  Cooking  areas.  Vertical  or 
horizontal  surfaces  within  3  feet  of 
cooking  appliances  must  have  an  ASTM 
E-64  flame  spread  rating  of  not  more 
than  75.  Curtains,  draperies,  or  free 
hanging  fabrics  must  not  be  fitted 
within  3  feet  of  cooking  or  heating 
apnliances. 

(b)  Fiber  reinforced  plastic.  When  the 
hull,  decks,  deckhouse,  or 


superstructure  of  a  vessel  is  partially  or 
completely  constructed  of  fiber 
reinforced  plastic,  including  composite 
construction,  the  resin  used  must  have 
an  ASTM  E-84  flame  spread  rating  of 
not  more  than  100. 

(c)  Use  of  general  purpose  resin. 
General  purpose  resins  may  be  used  in 
lieu  of  those  having  an  ASTM  E-64 
flame  spread  rating  of  not  more  than  100 
provided  that  the  following  additional 
requirements  are  met: 

(1)  Cooking  and  heating  appliances — 
Galleys  must  be  siurounded  by  B-15 
rated  fire  boundaries.  This  may  not 
apply  to  concession  stands  which  are 
not  considered  high  fire  hazards  areas 
(galleys)  as  long  as  they  do  not  contain 
medium  to  high  heat  appliances  such  as 
deep  fat  hyers,  flat  plate  type  grilles, 
and  open  ranges.  Open  flame  systems 
for  cooking  and  heating  are  not  allowed. 

(2)  Sources  of  ignition— Electrical 
equipment  and  switch  boards  must  be 
protected  from  fuel  or  water  sources. 
Fuel  lines  and  hoses  must  be  located  a& 
far  as  practical  from  heat  sources. 
Internal  combustion  engine  exhausts, 
boiler  and  galley  uptakes,  and  similar 
sources  of  ignition  must  be  kept  clear  of 
and  suitability  insulated  from  any 
woodwork  or  other  combustible  matter. 
Internal  combustion  engine  dry  exhaust 
systems  must  be  installed  in  accordance 
writh  ABYC  Standard  P-1. 

(3)  Fire  detection  and  extinguishing 
systems— Fire  detection  and 
extinguishing  systems  must  be  installed 
in  compliance  with  §§  181.400  through 
181.420  of  this  subchapter. 
Additionally,  all  FRP  vessels 
constructed  with  general  purpose  resins 
must  be  fitted  with  a  smoke  activated 
fire  detection  system  of  an  approved 
type,  installed  in  accordance  with  part 
76,  subpart  76.27  of  this  chapter,  in  all 
accommodation  spaces,  all  service 
spaces,  and  in  isolated  spaces  such  as 
voids  and  storage  lockers  that  contain 
an  ignition  source  such  as  electric 
equipment  or  piping  for  a  dry  exhaust 
system. 

(4)  Machinery  space  boundaries- 
Boundaries  that  separate  machinery 
spaces  from  accommodation  spaces, 
service  spaces,  and  control  spaces  must 
be  lined  with  noncombustible  panels  or 
insulation  approved  under  §  164.009  of 
this  chapter. 

(5)  Furnishings — Furniture  and 
furnishings  must  comply  with  §  116.423 
of  this  chapter. 

(d)  Limitations  on  the  use  ofg/eneral 
purpose  resin. 

(1)  Overnight  accommodations — 
Vessels  with  overnight  passenger 
accommodations  must  not  be 
constructed  with  general  purpose  resin. 


(2)  Gasoline  fuel  systems— Vessels 
with  engines  powered  by  gasoUne  or 
other  fuels  having  a  flash  point  of  HOT 
or  lower  must  not  be  constructed  with 
general  purpose  resin,  except  for  vessels 
powered  by  outboard  engines  with 
portable  fuel  tanks  stored  in  an  open 
area  aft,  if,  as  determined  by  the 
cognizant  OCMI,  the  arrangement  does 
not  produce  an  unreasonable  hazard. 

(3)  Cargo — Vessels  carrying  or 
intended  to  carry  hazardous, 
combustible  or  flammable  cargo  must 
not  be  constructed  with  general  purpose 
resin. 

Sut>part  E— Escape  Requirements 

{177.500   Means  of  eecape. 

(a)  Except  as  othenvise  provided  in 
this  section,  each  space  accessible  to 
passengers  or  used  by  the  crew  on  a 
regular  basis,  must  have  at  least  two 
means  of  escape,  one  of  which  must  not 
be  a  watertight  door. 

(b)  The  two  required  means  of  escape 
must  be  widely  separated  and,  if 
possible,  at  opposite  ends  or  sides  of  the 
space  to  minimize  the  possibiUty  of  one 
incident  blocking  both  escapes. 

(c)  Subject  to  the  restrictions  of  this 
section,  means  of  escape  may  include 
normal  exits  and  emergency  exits, 
passageways,  stairways,  ladders,  deck 
scuttles,  and  windows. 

(d)  The  number  and  dimensions  of  the 
means  of  escape  from  each  space  must 
be  sufficient  for  rapid  evacuation  in  an 
emergency  for  the  number  of  persons 
served.  In  determining  the  number  of 
persons  served,  a  space  must  be 
considered  to  contain  at  least  the 
number  of  persons  as  follows: 

(1)  Passenger  ovemi^t 
accommodation  spaces:  Designed 
capacity; 

(2)  Accommodation  spaces  having 
fixed  seating  for  passengers:  Maximum 
seating  capacity; 

(3)  Pubuc  spaces,  including  spaces 
such  as  casinos,  restaurants,  cluh  rooms, 
and  cinemas,  and  public 
accommmodation  spaces  as  defined  in 

§  175.400,  except  overnight 
accommodation  spaces:  One  person  may 
be  permitted  for  each  10  square  feet  of 
deck  area,  hi  computing  such  deck  area, 
the  following  areas  must  be  excluded: 

(i)  Obstructions,  including  stairway 
and  elevator  enclostues,  elevated  stages, 
bars,  and  cashier  stands,  but  not 
including  slot  machines,  tables,  or  other 
room  furnishings: 

(ii)  Areas  for  which  the  number  of 
persons  permitted  is  determined  using 
the  fixed  seating  criterion; 

(iii)  Toilets  and  washrooms; 

(iv)  Interior  passageways  less  than  34 
inches  wide  and  passageways  on  open 
deck  less  than  28  inches  wdde; 


(v)  Spaces  necessary  for  handling 
lifesaving  equipment,  anchor  handling 
equipment,  or  line  handling  gear,  or  in 
way  of  sail  booms  or  running  rigging; 
and 

(vi)  Bow  pulpits,  swimming 
platforms,  and  areas  which  do  not  have 
a  soUd  deck,  such  as  netting  on  multi 
hull  vessels; 

(4)  Crew  overnight  accommodation 
spaces:  Two-thirds  designed  capacity; 
and 

(5)  WoA  spaces:  Occupancy  under 
normal  operating  conditions. 

(e)  The  dimensions  of  a  means  of 
escape  must  be  such  as  to  allow  easy 
movement  of  persons  when  wearing 
lifejackets.  There  must  be  no 
protrusions  in  means  of  escape  which 
could  cause  injury,  ensnare  clothing,  or 
damage  lifejackets. 

(f)  The  minimum  clear  opening  of  a 
door  or  passageway  used  as  a  means  of 
escape  must  not  be  less  than  32  inches 
in  width.  The  sum  of  the  width  of  all 
doors  and  passageways  used  as  means 
of  escape  from  a  space  must  not  be  less 
than  0.333  inches  multipUed  by  the 
number  of  passengers  for  which  the 
space  is  designed. 

(g)  A  dead  end  passageway,  or  the 
equivalent,  of  more  than  20  feet  in 
length  is  prohibited. 

(h)  [Reserved) 

(i)  Each  door,  hatch,  or  scuttle,  used 
as  a  means  of  escape,  must  be  capable 
of  being  opened  by  one  person,  from 
either  side,  in  both  light  and  dark 
conditions.  The  method  of  opening  a 
means  of  escape  must  be  obvious,  rapid, 
and  of  adequate  strength.  Handles  and 
seciuing  devices  must  be  permanently 
installed  and  not  capable  of  being  easily 
removed.  A  door,  hatch  or  scuttle  must 
open  towards  the  expected  direction  of 
escape  from  the  space  served. 

(j)  A  means  of  escape  which  is  not 
readily  apparent  to  a  person  from  both 
inside  and  outside  the  space  must  be 
adequately  marked. 

(k)  A  ladder  leading  to  a  deck  scuttle 
may  not  be  used  as  a  means  of  escape 
except: 

(1)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  vertical  ladder  and  a 
deck  scuttle  may  be  used  as  not  more 
than  one  of  the  means  of  escape  from  a 
passenger  accommodaUon  space;  and 

(2)  As  not  more  than  one  of  the  means 
of  escape  from  any  crew 
accommodation  space  or  work  space. 

(1)  Each  ladder  used  as  a  means  of 
escape  must  be  mounted  at  least  7 
inches  from  the  nearest  permanent 
object  in  back  of  the  ladder.  Runes  must 
be: 

(1)  At  least  16  inches  in  width; 

(2)  Not  more  than  12  inches  apart,  and 
xmiformly  spaced  for  the  length  of  the 
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ladder  with  at  least  4.5  inches  ckeiance 
above  each  rung;  and 

(jn)  When  a  deck  scuttle  serves  as  a 
means  of  escape,  h  must  not  be  less  than 
18  inches  in  diameter  and  must  be  fitted 
with  a  quick  acting  release  and  a 
hoh&ack  device  to  hold  the  scuttle  in 
an  open  potutioo. 

(n)  Footholds,  handholds,  ladders, 
and  similar  means  provided  to  aid 
escape,  must  be  suitable  for  use  in 
emergency  conditions,  of  rigid 
constroction,  and  permanently  Rxed  in 
position,  unless  ttwy  can  be  folded,  yet 
brought  into  immediate  service  in  an 
emergency. 

(0)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  window  or  windshield 
of  suffident  size  and  proper 
aocessibibty  may  be  used  as  one  of  the 
required  means  of  escape  from  an 
enclosed  space,  provided  it: 

(1)  Does  not  lead  directly  overboard: 

(2)  Can  be  opened  or  is  designed  to  be 
kicked  or  pushed  out;  and 

(3)  Is  suitably  marked. 

(p)  Only  one  means  of  escape  is 
required  &om  a  space  where: 

(1)  The  maximum  dimension  (length, 
breadth,  or  depth)  of  a  space  is  less  than 
12  feet: 

(2)  There  is  no  stove,  beater,  or  other 
source  of  fire  in  the  space; 

(3)  The  means  of  escape  is  located  as 
far  as  possible  from  a  machinery  space 
or  fuel  tank;  and 

(4)  If  an  accommodation  space,  the 
single  means  of  escape  does  not  include 
a  deck  scuttle  or  a  ladder. 

(q)  Alternative  means  of  escape  from 
spaces  may  be  provided  if  acceptable  to 
the  cognizant  OCML 

Subpart  F— Ventilation 

1177.600   Venliiadenofenclosadand 
partially  encioMd  spaeasi 

(a)  An  enclosed  m  partially  enclosed 
space  within  a  vessel  must  be 
adequately  ventilated  in  a  manner 
suitable  for  the  purpose  of  the  space. 

(b)  Ventilation  openings  serving 
enclosed  or  partially  enclosed  spaces, 
including  openings  in  ventilation  ducts 
and  pipes,  ventilators,  and  louvers, 
must: 

(1)  Be  above  the  main  deck; 

(2)  Not  penetrate  the  sideshelt  or  the 
outboard  side  of  the  bulwarks  of  the 
vessel; 

(3)  If  located  along  the  inner 
periphery  of  bnlwariLS,  be: 

(i)  Located  as  high  as  possible  in  the 
side  of  the  cockpit  or  well;  and 

(ii)  Be  not  more  than  2  inches  in 
height;  and 

(4)  When  determined  necessary  by  the 
OCMI,  be  fitted  with  closure  devices 
suitable  for  preventing  the  entry  of 
water  in  ad^rse  wea^ber  conditians. 
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(c)  i  L  power  ventilation  system  must 
be  cai^ble  of  being  shut  down  from  the 
pilot  house. 

(d)  An  enclosed  crew  accommodation 
space  end  any  other  space  occupied  by 
a  crew  member  on  a  regular  basis  must 
be  ventilated  by  a  power  ventilation 
systeij),  unless  natural  ventilation  in  all 
ordinary  weather  conditions  is 

satisfi  ctory  to  the  OCMI. 

(e)  i  in  enclosed  passenger 
accon  modation  space  must  be 
ventii  ited  by  a  power  ventilation 
systei  1,  unless  smoking  is  prohibited 
and  n  itural  ventilation  in  all  ordinary 
weatt  er  conditions  is  satisfactory  to  the 
OCMI 

(f) )  in  exhaust  duct  over  a  frying  vat 
or  a  grill  must  be  fitted  with  a  fire 
damper  that  will  close  automatically  in 
event  of  a  fire. 

(g)  fllectrica)  wiring,  piping, 
comb  istibles  and  other  foreipi 
matei  als  are  not  allowed  within 
ventiption  ducts. 

I177J20    VMtilatton  o(  macMnery  ami 
fuel  talk 


su 


8177. 


In  a  ddition  to  the  requirements  of  this 
bpj  rt,  ventilation  systems  for  qiaces 
conta  ning  machinery  or  fuel  tanks  must 
comp  y  with  the  requirements  of  part 
182  o  this  subchapter. 

Subp  Mt  G— Crew  Spaces 


XtO    General  requirements. 


(a)  A  crew  accommodation  space  and 
a  work  space  must  be  of  sufficient  size, 
adeqiiate  construction,  and  with 
suitatjle  equipment  to  provide  for  the 
safe  operation  of  the  vess^  and  the 
protection  and  accommodation  of  the 
crew  in  a  manner  practicable  for  the 
size,  iacilities,  service,  route,  speed,  and 
modepc^  operation  of  the  vesseL 

(b)  jThe  dedi  above  a  crew 
accommodation  space  must  be  located 
above  the  deepest  load  waterline. 

S 177.  '10    Overnight  accommodations. 

(a)  Dvemight  accommodations  must 
be  provided  for  all  crew  members  if  the 
vessel  is  operated  more  than  12  hours  in 
a  24  hour  period,  unless  the  crew  is  put 
ashoi^  and  the  vessel  is  provided  with 

a  newcrew. 

(b)  Dvemight  accommodations  for 
crew  members  are  required  on  vessels 
with  -jevrs  which  remain  aboard  more 
than  12  hours  in  any  24  hour  period. 

Subp  m  H— Passenger 
AcGO  nmodations 

§  177.ft00    General  requlfements. 

(a)  jAll  p>8ssenger  acconunodatitms 
must  be  arranged  and  equipped  to 
provide  for  the  safety  of  the  passengers 


in  consideration  of  the  route,  modes  of 
operation,  and  speed  of  the  vessel. 

(b)  The  height  of  ceilings  in  a 
passenger  accoramodation  space, 
including  aisles  and  passageways,  must 
be  at  least  74  inches,  but  may  be 
reduced  at  the  sides  of  a  ^>ace  to  allow 
for  camber,  wiring,  ventilatioD  ducts, 
and  piping. 

(c)  A  passenger  accommod^on  space 
must  be  maintained  to  minimize  fire 
and  safety  hazards  and  to  preserve 
sanitary  conditions.  Aisles  must  be  kept 
clear  of  obstructions. 

(d)  A  passenger  accommodation  space 
must  not  contain: 

(1)  Electrical  equipment,  high 
temperature  parts,  pipelines,  rotatii^ 
assemblies,  or  any  other  hem  which 
could  injure  a  passenger,  unless  such  ao 
item  is  adequately  shielded  or  isolated; 
and 

(2)  A  control  for  operating  tiie  vessel, 
unless  the  control  is  so  protected  and 
located  that  operation  of  the  vessel  by 
a  crew  member  will  not  be  impeded  by 
a  passenger  during  normal  or  emergency 
operations. 

(e)  The  deck  above  a  passenger 
accommodation  space  must  be  located 
above  the  deepest  load  waterUne. 

(f)  A  variation  from  a  requirement  of 
this  subpart  may  be  authorized  by  the 
cognizant  OCMI  for  an  imusual 
arrangement  or  design  provided  there  is 
no  significant  reduction  of  space, 
accessibility,  safety,  or  sanitation. 

§177.810    Overnight  accommodations. 

(a)  A  berth  must  be  provided  for  each 
passenger  authcwized  to  be  carried  in 
overnight  acccmmodation  spaces.  Eadi 
berth  must  measure  at  least  74  inches  by 
24  inches  and  have  at  least  24  indies  of 
clear  space  above. 

(b)  Berths  must  not  be  located  more 
than  three  high  and  must  be  constructed 
of  wood,  fiber  reinforced  plastic,  or 
metal.  A  berth  located  more  than  60 
inches  above  the  deck  must  be  fitted 
with  a  suitable  aid  for  access. 

(c)  The  construction  and  arrangement 
of  berths  and  other  furniture  must  allow 
free  and  vmobstructed  access  to  each 
berth.  Each  berth  must  be  immediately 
adjacent  to  an  aisle  leading  to  a  means 
of  escape  from  the  accommodation 
space.  An  aisle  alongside  a  berth  must 
be  at  least  24  inches  wide.  An  aisle 
joining  two  or  more  aisles  in  an 
overnight  accommodation  space  must 
be  at  least  42  inches  wide. 

S  177.820    Seating. 

(a)  A  seat  must  be  provided  for  each 
passenger  permitted  in  a  space  for 
which  the  fixed  seating  criterion  in 
§  176.113(bK3)  of  this  subchapter  has 
been  used  to  determine  the  ntHnber  of 
passengers  permitted. 
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Cb)  A  seat  must  be  constructed  to 
minimize  the  possibility  of  injury  and 
avoid  trapping  occupants. 

(c)  Installation  of  seats  must  provide 
for  ready  escape. 

(d)  Seats,  including  fixed,  temporary, 
or  portable  seats,  must  be  arranged  as 
follows: 

(1)  An  aisle  of  not  more  than  15  feet 
in  overall  length  must  be  not  less  than 
24  inches  in  width. 

(2)  An  aisle  of  more  than  15  feet  in 
overall  length  must  be  not  less  than  30 
inches  in  width. 

(3)  Where  seats  are  in  rows,  the 
distance  from  seat  front  to  seat  front 
must  be  not  less  than  30  inches  and  the 
seats  must  be  secured  to  a  deck  or 
bulkhead. 

(4)  Seats  used  to  determine  the 
number  of  passengers  permitted,  in 
accordance  with  §  176.113(b)(3)  of  this 
subchapter,  must  be  secured  to  the  deck, 
bulkhead,  or  bulwark  by  permanent  or 
temporary  means. 

Subpart  ^Rails  and  Guards 

§177.900    Deck  rails. 

(a)  Except  as  otherwise  provided  in 
this  section,  rails  or  equivalent 
protection  must  be  installed  near  the 
periphery  of  all  decks  of  a  vessel 
accessible  to  passengers  or  crew. 
Equivalent  protection  may  include 
lifelines,  wire  rope,  chains,  and 
bulwarks,  which  provide  strength  and 
support  equivalent  to  fixed  rails.  Deck 
rails  must  include  a  top  rail  with  the 
minimum  height  required  by  this 
section,  and  lower  courses  or  equivalent 
protection  as  required  by  this  section. 

(b)  Deck  rails  must  be  designed  and 
constructed  to  withstand  a  point  load  of 
200  pounds  (91  kilograms)  applied  at 
any  point  in  any  direction,  and  a 
uniform  load  of  50  pounds  per  foot  (74 
kilograms  per  meter)  applied  to  the  top 
rail  in  any  direction.  The  point  and 
uniform  loads  do  not  need  to  be  applied 
simultaneously. 

(c)  Where  space  limitations  make 
deck  rails  impractical  for  areas  designed 
for  crew  use  only,  such  as  at  narrow 
catwalks  in  way  of  deckhouse  sides, 
hand  grabs  may  be  substituted. 

(d)  The  height  of  top  rails  required  by 
paragraph  (a)  of  this  section  must  be  as 
follows: 

(1)  Rails  on  passenger  decks  of  a  ferry 
or  a  vessel  engaged  in  excursion  trips, 
including  but  not  limited  to  sightseeing 
trips,  dinner  and  party  cruises,  and 
overnight  cruises,  must  be  at  least  39.5 
inches  high. 

(2)  Rails  on  a  vessel  subject  to  the 
1966  International  Convention  on 
Loadlines  must  be  at  least  39.5  inches 
high. 


(3)  All  other  rails  must  be  at  least  36 
inches  high. 

(4)  While  engaged  in  big  game 
angling,  the  minimum  rail  height  may 
be  reduced  to  not  less  than  30  inches  in 
way  of  a  person  using  specialized 
angling  techniques  or  equipment,  such 
as  when  using  a  pedestal  mounted  fixed 
fighting  chair  on  a  low  fi«eboard  vessel, 
if  it  can  be  shown  that  a  higher  rail 
would  interfere  with  the  fishing 
operation  and  the  lower  rail  would  not 
significantly  reduce  safety.  A  rail 
complying  with  the  requirements  of 
paragraphs  (d)  (1),  (2),  or  (3)  of  this 
section  as  applicable  must  be  installed 
when  big  game  angling  is  not  being 
conducted. 

(e)  Where  the  principal  business  of 
the  vessel  requires  the  discharge  of 
persons  or  cargo  in  a  seaway,  such  as  on 
pilot  boats  and  dive  boats,  the  cognizant 
OCMI  may  accept  alternatives  to  the 
rails  required  in  paragraphs  (d)  (1),  (2), 
and  (3)  of  this  section  for  those  areas  of 
a  deck  where  passengers  or  cargo  are 
discharged  and  for  which  removable 
rails,  lifelines,  or  chains  would  hinder 
discharge  operations. 

(f)  A  sailing  vessel,  an  open  boat,  or 
any  other  vessel  not  specifically  covered 
elsewhere  in  this  section,  must  have 
rails  of  a  minimum  height  or  equivalent 
protection  as  considered  necessary  by 
the  cognizant  OCMI,  based  on  the 
vessel's  operation,  route,  and  seating 
arrangement. 

(g)  Rail  courses  or  equivalent  must  be 
installed  between  a  top  rail  required  by 
paragraph  (a)  of  this  section,  and  the 
deck  so  that  no  open  space  exists  which 
is  more  than  12  inches  high  except: 

(1)  On  passenger  decks  of  a  ferry  or 
of  a  vessel  on  an  excursion  trip  the 
following  must  be  installed: 

(i)  Bulwarks; 

(ii)  Chain  link  fencing  or  wire  mesh 
which  has  openings  of  not  more  than  4 
inches  in  diameter;  or 

(iii)  Bars,  slats,  rail  courses,  or  an 
equivalent  spaced  at  intervals  of  not 
more  than  4  inches. 

(2)  On  a  vessel  subject  to  the  1966 
International  Convention  on  Loadlines. 
rail  courses,  or  an  equivalent,  must  be 
installed  so  that  there  is  not  an  opten 
space  higher  than  9  inches  fixjm  the 
deck  to  the  first  rail  course  or 
equivalent. 

(h)  Rails  must  be  permanently 
installed  except  that  the  following  rails 
may  be  removable: 

(1)  Rails  in  way  of  embarkation 
stations  and  boarding  locations; 

(2)  Rails  over  30  inches  hig^  in  way 
of  fishing  seats  addressed  by  paragraph 
(d)(4)  of  this  section;  and 

(3)  Rails  on  a  vessel  when  the  service 
of  the  vessel  is  routinely  changed,  as 


determined  by  the  cognizant  OCMI,  and 
the  required  top  rail  height  varies 
depending  on  the  service  of  the  vessel 
at  a  particular  time. 

§177.920    StonnraMs. 

Suitable  storm  rails  or  hand  grabs 
must  be  installed  where  necessary  in 
passageways,  at  deckhouse  sides,  and  at 
ladders  and  hatches. 

§177.940   Guards  In  vehicle  spaces. 

On  a  vessel  authorized  to  carry  one  or 
more  vehicles,  suitable  chains,  cables, 
or  other  barriers  must  be  installed  at  the 
end  of  each  vehicle  runway.  In  addition, 
temporary  rails  or  equivalent  protection 
must  be  installed  in  way  of  each  vehicle 
ramp,  in  compliance  with  §  177.900, 
when  the  vessel  is  underway. 

§177.960    Guards  for  exposed  hazards. 

An  exposed  hazard,  such  as  gears  or 
rotating  machinery,  must  be  properly 
protected  by  a  cover,  guard,  or  rail. 

§177.970    Protection  against  hot  piping. 

Piping,  including  valves,  pipe  fittings 
and  flanges,  conveying  vapor,  gas,  or 
liquid,  the  temperature  of  which 
exceeds  150T.  must  be  suitably 
insulated  where  necessary  to  prevent 
injuries. 

Subpart  J— Window  Construction  and 
Visibility 

§177.1010   Safety  glazing  materials. 

Glass  and  other  glazing  material  used 
in  windows  must  be  of  material  which 
will  not  break  into  dangerous  fragments 
if  fractured. 

§177.1020    Strength. 

Each  window,  port  hole,  and  its 
means  of  attachment  to  the  hull  or  deck 
house,  must  be  capable  of  writhstanding 
the  maximum  load  from  wave  and  wind 
conditions  expected  due  to  its  location 
on  the  vessel  and  the  authorized  route 
of  the  vessel. 

§177.1030   Operating  station  visibility. 

(a)  Windows  and  other  openings  at 
the  operating  station  must  be  of 
sufficient  size  and  properly  located  to 
provide  an  adequate  view  for  safe 
navigation  in  all  operating  conditions. 

(b)  Glass  or  other  glazing  material 
used  ia  windows  at  the  operating 
station  (nust  have  a  light  transmission  of 
not  less  than  70  percent  according  to 
Test  2  of  ANSI  Z  26.1.  and  must  comply 
with  Test  15  of  ANSI  Z  26,1  for  Class 

I  Optical  Deviation. 


PART  178-INTACT  STABHJTY  AND 
SEAWORTHINESS 

Subpart  A— Oeneral  Provtston 

178.115    Applicability  to  existing  vesaeb. 

Subpart  B— Stability  Instnictions  fbr 
Operating  ParsoniMl 

17&210    Stability  information. 
178.220    Stability  booklet 
178.230    Stability  letter  or  Certificate  of 
Inspection  stability  details. 

Subpart  C— Intact  Stability  Standard 

178.310    Applicability  based  on  length, 

passenger  capacity,  and  propulsion. 
178.320    Intact  stability  requirements  for 

mechanically  propelled  and  nonself- 

propelled  vessels. 
178.325    Intact  stability  requirements  for  a 

sailing  vessel. 
178.330    Simplified  stability  proof  test 
178.340    Stability  standards  for  pontoon 

vessels  on  protected  waters. 

Subpart  D— Drainage  of  WeatlMT  Deck 

178.410    Drainage  of  flush  deck  vessels. 
178.420    Drainage  of  cockpit  vessels. 
178.430    Drainage  of  well  deck  vessels. 
178.440    Drainage  of  open  boats. 
178.450    Calculation  of  drainage  area  of 
cockpit  and  well  deck  vessels. 

Subpart  E— Special  Installations 

178.510    Ballast 

Anilienty:  43  U.S.C  1333;  46  Xi.SJC  2103. 
3306,  3703;  E.O.  12234,  45  FR  58801.  3  CFR. 
1980  Comp.,  p.  277;  49  CFR  1.46. 

Subpart  A— General  Provisions 

§178.115    Applicability  to  existing  vessels. 
An  existing  vessel  must  comply  with 
the  intact  stability  and  seaworthiness 
regulations  which  were  applicable  to 
the  vessel  on  (date  of  the  day  before  the 
effective  date  of  the  final  rule)  or,  as  an 
alternative,  the  vessel  may  comply  with 
the  regulations  in  this  part. 

Subpart  &— Stability  Instructions  for 
Operating  Personnel 

$178^10    StabNt^informalkNk 

(a)  Stabihty  informatioD  (stability 
details  indicated  on  the  Certificate  of 
Inspection,  a  stability  letter,  or  a 
stability  booklet)  is  required  on  certain 
vessels  by  paragraphs  (b)  or  (c)  of  this 
section.  Enough  stability  information 
must  be  provided  far  the  master  to  have 
sufficient  understanding  of  operating 
guidelines,  loading  restrictions,  and 
stability  calculations  (and  assumptioos 
used  in  making  them),  to  be  able  to 
ensure  compliance  with  the  applicable 
intact  and  damage  stabihty  regulations 
of  this  chapter. 

(b)  A  vessel  which,  under  §  178.310, 
must  comply  vrith  requirements  of 
subciiapter  S  of  this  chapter,  must  have 
stability  details  on  the  vessel's 
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Certifia  te  of  Inspecticm.  a  st^Iity 
letter  is!  lued  by  the  cognizant  OCMI  or 
the  Commanding  Officer.  Marine  Safety 
Center,  or  an  approved  stability  booklet. 
The  form  in  which  the  stability 
informaion  must  be  contained  (ie., 
stability!  details  on  the  Certificate  of 
Inspection,  a  stability  letter,  or  a 
stability  booklet)  will  be  determined  by 
the  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Center. 

(c)  When  necessary  for  safe  operation, 
the  cogaizant  OCMI  may  place  specific 
stabiht]!  restrictions  in  a  stability  letter 
or  on  tiae  Certificate  of  Inspection  of  a 
vessel  at  not  more  than  65  feet  in  length, 
which,  under  §  178.310,  must  comply 
with  th(  I  requirements  of  §  178.320. 

§178.2211    StabUity  booklet 

Wher  the  Commanding  Officer, 
Marine  Safety  Center  determines,  in 
accorda  ice  with  §  178.210(b),  that  a 
vessel  t  lust  have  a  stability  booklet,  the 
owner  ( r  operator  must  prepare  the 
booklet  in  accordance  with  subchapter  S 
of  this  ( hapter,  and  submit  it  through 
the  cog]  uzant  OCMI  for  approval  by  the 
Comma  tiding  Officer,  Marine  Safety 
Center. 

S  178.230    Stability  tetter  or  Certificate  of 
inspecttpn  stability  details. 

(a)  When  the  cognizant  OCMI  or  the 
Commanding  Officer,  Marine  Safety 
Center  determines,  in  accordance  with 
§  178.210,  that  a  vessel  must  have 
stability  details  indicated  on  its 
Certifi(±ite  of  Inspection  or  a  stability 
letter,  tne  owner  or  operator  must 
subnutjthe  information  listed  in 
paragraph  (b)  of  this  section: 

(1)  If  §  178.210(c)  is  applicable,  to  the 
OCMI  far  approval;  or 

(2)  If  §  178.210fb)  is  applicable,  to  the 
Commi  nding  Officer,  Marine  Safety 
Ceiitor  or  his  or  her  approval. 

(b)  T  >e  following  applicable 
inform!  ition,  and  the  necessary 
calcula  ions  used  to  determine  that 
infonn  ition,  must  be  submitted  as 
require  i  by  paragraph  (a)  of  this  section: 

(1)  A  lowable  number  of  passengers 
and  at  w  on  each  deck; 

(2)  D  iepest  waterline  drafts  or 
fit»ebo«rd; 

(3)  L  Motion  of  watertight  bulkheads 
and  op  mings  in  waterti^  bulkheads; 

(4)  E  cplanation  of  the  vessel's 
subdiv  sion  and  specific  identification 
of  the  vessel's  subdivision  bulkheads; 

(5)  Location  of  openings  through 
watertight  bulkheaids.  such  as  watertig}it 
doors,  )vhich  must  be  closed  to  limit 
floodii  g  in  an  emergency: 

(6)  L  scation,  type  and  amount  of  fixed 
ballast' 

(7)  lixation  and  details  of  foam 
flotati(  n  material;  and 
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(8)  Maximtmi  weight  of  portable 
equipment  permitted  on  the  vessel 
including  diving  equipmoit. 

Subpart  C— Intact  Stability  Standards 

$178,310    AppHcablMty  based  on  length, 
passenger  capacity,  and  propulsion. 

(a)  A  vessel  of  not  more  than  65  feet 
in  length  must  meet  the  applicable 
requirements  of  §§178.320  or  178.325. 
or  of  §§  170.170. 170.173,  and  171.050 
of  subchapter  S  of  this  chapter,  if: 

(1)  Carrying  not  more  than  150 
passengers  on  a  domestic  voyage; 

(2)  Carrying  not  more  than  12 
passengers  on  an  international  voyage; 
or 

(3)  It  has  not  more  than  one  deck 
above  the  bulkhead  deck,  exclusive  of  a 
pilot  house. 

(b)  The  following  vessels  must  meet 
the  appropriate  requirements  of 

§§  170.170, 170.173. 171.050, 171.055, 
and  171.057  of  subchapters  of  this 
chapter: 

(1)  A  vessel  of  more  than  65  feet  in 
length: 

(2)  A  sailing  vessel  of  more  than  65 
feet  in  length; 

(3)  A  vessel  carrying  more  than  12 
passengers  on  an  international  voyage; 
and 

(4)  A  vessel  with  more  than  1  deck 
above  the  bulkhead  deck  exclusive  of  a 
pilot  house. 

$178,920    Intact  stabitltyrequirefnents  for 
medMnicalty  propelled  and  nonaelf* 
propelled  vessels. 

(a)  A  vessel,  except  a  pontoon  vessel 
operating  on  protected  waters,  must 
undergo  a  simpUfied  stability  proof  test 
in  accordance  with  §  178.330  in  the 
presence  of  a  Coast  Guard  marine 
inspector. 

(b)  A  pontoon  vessel  operating  on 
protectml  waters  must  undergo  a 
simplified  stability  proof  test  in 
accordance  vkdth  §  178.340  in  the 
presence  of  a  Coast  Guard  marine 
inspector. 

(c)  The  cognizant  OCMI  may  dispense 
with  the  simplified  stabihty  proof  test  in 
§  178.330  for  a  vessel  carrying  not  more 
than  49  passengers  where  it  can  be 
established  that,  due  to  the  form, 
arrangement,  construction,  number  of 
decks,  route,  uid  operating  restrictions 
of  the  vessel,  the  vessel's  stability  cm  be 
safely  determined  without  such  a  test. 
Vessels  which  carry  deck  cargo  must 
undergo  a  simplified  stability  proof  test. 

(d)  A  vessel  vt^iose  stability  is 
questioned  by  de  cognizant  OCMI  must 
be  shown  by  design  calculations  to  meet 
the  applicable  stability  criteria  of 

§§  170.170, 170.173,  and  171.050  of  this 
chapter  in  each  conditjon  of  loading  and 
operation. 


(e)  A  simplified  stability  proof  test  is 
conducted  to  determine  if  a  vessel,  as 
built  and  operated,  has  a  minimum  level 
of  initial  stability.  Failure  of  the 
simplified  test  does  not  necessarily 
mean  that  the  vessel  lacks  stability  for 
the  intended  route,  service,  and 
operating  condition,  but  that 
calculations  or  other  methods  must  be 
used  to  evaluate  the  stability  of  the 
vessel. 

$178,325    intact  stabWtyrequlfenMnts  (or 
a  sailing  vessel. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c)  and  (e)  of  this  section,  each 
sailing  vessel  must  undergo  a  simpHfied 
stability  proof  test  in  accordance  with 

§  178.330  in  the  presence  of  a  Coast 
Guard  marine  inspector. 

(b)  Each  of  the  following  sailing 
vessels  must  meet  the  intact  stability 
standards  of  §§  170.170  and  171.055  of 
this  subchapter 

(1)  A  vessel  to  be  operated  in  exposed 
waters; 

(2)  A  vessel  to  be  operated  during 
non-daylight  hours; 

(3)  A  vessel  of  unusual  type,  rig,  or 
hull  form,  including  vessels  without  a 
weathertight  deck,  such  as  open  boats; 

(4)  A  vessel  that  carries  more  than  49 
passengers; 

(5)  A  sailing  school  vessel  that  carries 
a  combined  total  of  six  or  more  sailing 
school  students  or  instructors; 

(6)  A  vessel  on  which  downflooding 
occurs  at  angles  of  60°  or  less;  and 

(7)  A  vessel  which  has  a  cockpit 
longer  than  LOD/5. 

(c)  A  catamaran  must  meet  the  intact 
stabihty  requirements  of  §§  170.170  and 
171.057  of  this  subchapter. 

(d)  A  cockpit  on  a  sailing  vessel 
which  is  not  listed  in  paragraph  (b)  or 
(c)  of  this  section  and  which  operates  on 
partially  protected  waters  must  be  self- 
bailing. 

(e)  TTie  cognizant  OCMI  may  perform 
operational  tests  to  determine  whether 
the  vessel  has  adequate  stability  and 
satisfactory  handling  characteristics 
imder  sail  for  protected  waters  or 
partially  protected  waters,  in  lieu  of 
conducting  a  simplified  stabihty  proof 
test. 

(f)  Commanding  Officer,  Marine 
Safety  Center,  may  prescribe  additional 
or  different  stability  requirements  for  a 
broad,  shallow  draft  vessel  with  Uttle  or 
no  ballast  outside  the  hull. 

$178,330    Simptifled  stability  proof  test 
(a)  A  vessel  must  be  in  the  condition 

specified  in  this  paragraph  when  a 

simplified  stability  proof  test  is 

performed. 
(1)  The  construction  of  the  vessel 

must  be  complete  in  all  respects. 


(2)  Ballast,  if  neoessary.  must  be  in 
compliance  with  §  178.510  and  must  be 
on  board  and  in  place. 

(3)  Each  fuel  and  water  tank  must  be 
approximately  three-quarters  fiilL 

(4)  A  weight  equal  to  the  total  weight 
of  all  passengers,  crew,  and  other  loads 
permitted  on  the  vessel  must  be  onboard 
and  distributed  so  as  to  provide  normal 
op>erating  trim  and  to  simulate  the 
vertical  center  of  gravity  causing  the 
least  stable  condition  that  is  likely  to 
occur  in  service.  Unless  otherwise 
spedfiedL  weight  and  vertical  center  of 
gravity  is  assumed  to  be  as  follows: 

(i)  The  weight  of  primary  lifesaving 
equipment  should  be  simulated  at  its 
normal  location,  if  not  on  board  at  the 
time  of  the  test; 

(ii)  The  weight  of  one  person  is 
considered  to  be  160  pounds  except  the 
weight  of  one  person  is  considered  to  be 
140  pounds  if  the  vessel  always  carries 
only  women  and  children,  and  operates 
exclusively  on  protected  waters; 

(iii)  The  vertical  center  for  the 
simulated  weight  of  passengers,  crew, 
and  other  loads  must  be  at  least  2.5  feet 
above  the  deck;  and 

(iv)  If  the  vessel  carries  passengers  on 
diving  excursions,  the  total  weight  of 
diving  gear  must  be  included  in  the  test 
as  follows: 

(A)  The  total  weight  of  individual 
diving  gear  fbr  each  passenger  carried  is 
assumed  to  be  80  pounds,  which 
includes  the  weight  of  scuba  tanks, 
harness,  regulator,  weight  belt,  wet  suit, 
mask,  and  other  personal  diving 
equipment; 

(B)  The  weight  of  any  air  compressors 
carried;  and 

(C)  Other  portable  equipment  carried. 

(5)  All  non-return  closures  on  cockpit 
scuppers  or  on  weather  deck  drains 
must  be  kept  open  during  the  test. 

(b)  A  vessel  must  not  exceed  the 

limitations  in  paragraph  (d)  of  this 

section,  when  subjected  to  the  greater  of 

the  following  heeling  moments: 

Mp  =  (W)(B)/6;  or 

M«  =  (PKAMH) 

where: 

Mp=passenger  heeling  moment  in  foot- 
pounds (kilogram-meters); 

W=the  total  passenger  weight  using  160 
poimds  (72.6  kilograms)  per 
passenger,  or,  if  the  vessel  will 
always  carry  women  and  children 
and  operate  exclusively  on 
protected  waters,  140  poiuds  (63.5 
kilograms)  f>er  passenger  may  be 
used; 

B=the  maximum  transverse  distance  in 
feet  (meters)  of  a  deck  that  is 
accessible  to  passengers: 

Mw*wind  heeling  moment  in  foot- 
pounds (kik^gram-meters); 


P=wind  pressvire  of: 

(1)  7.5  pounds/square  foot  (36.6 
kilo^ams/square  meter)  for 
operation  on  protected  waters; 

(2)  10.0  pounds/square  foot  (48.8 
kilograms/square  meter)  for 
operation  on  partially  protected 
waters;  or 

(3)  15.0  pounds/square  foot  (73.3 
kilograms/square  meter)  for 
operation  on  exposed  waters. 

A=area,  in  square  feet  (square  meters), 
of  the  projected  lat^  surface  of 
the  vessel  above  the  waterline 
(including  each  projected  area  of 
the  hull,  superstructure  and  area 
bounded  by  railings  and  structural 
canopies).  For  sailing  vessels  this  is 
the  bare  poles  area,  or,  if  the  vessel 
has  no  auxiliary  power,  with  storm 
sails  set. 

H=height,  in  feet  (meters),  of  the  center 
of  area  (A)  above  the  waterline, 
measured  up  from  the  waterline. 

(c)  For  sailing  vessels  the  heeling 
moment  used  for  this  test  must  be  the 
greater  of  the  following: 

(1)  Passenger  heeling  moment  from 
paragraph  (b)  of  this  section. 

(2)  Wind  heeling  moment  from 
paragraph  (b)  of  this  section. 

(3)  Wind  heeling  moment  calculated 
lix>m  the  wind  heeling  moment  equation 
in  paragraph  (b)  of  this  section,  where: 
Mw=wind  heeling  moment  in  foot- 
pounds (kilogram-meters). 

A=the  windage  area  of  the  vessel  in 
square  feet  (square  meters)  with  all 
sails  set  and  trimmed  flat. 

H=height,  in  feet  (meters),  of  the  center 
of  effort  of  area  (A)  above  the 
waterline,  measured  up  from  the 
waterline. 

P=1.0  pounds/square  foot  (4.9 

kilograms/square  meter)  for  both 
protected  and  partially  protected 
waters. 

(d)  A  vessel  must  not  exceed  the 
following  limits  of  heel: 

(1)  On  a  flush  deck  vessel,  not  more 
than  one-half  of  the  freeboard  may  be 
immersed. 

(2)  On  a  well  deck  vessel,  not  more 
than  one-half  of  the  freeboard  may  be 
immersed,  except  that,  on  a  well  deck 
vessel  that  operates  on  protected  waters 
and  has  non-return  scuppers,  the  full 
fi^eeboard  may  be  inunersed  if  the  full 
freeboard  is  not  more  than  one-quarter 
of  the  distance  bom  the  waterline  to  the 
gunwale. 

(3)  On  a  cockpit  vessel,  the  maximum 
allowable  immersion  is  calculated  from 
the  following  equation: 

(i)  On  exposed  waters — 

i=fl2I^1.5L')/4L 
(ii)  Cte  protected  or  partially  protected 
waters — 
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i=f^2L-L')/4L 
where: 

i=inaximuin  allowable  immersion  in 

feet  (meters); 
f=freeboard  in  feet  (meters); 
L=length  of  the  weather  deck,  in  feet 

(meters);  and 
L'=length  of  cockpit  in  feet  (meters). 

(4)  On  an  open  boat,  not  more  than 
one  quarter  of  the  freeboard  may  be 
immersed. 

(5)  On  a  flush  deck  sailing  vessel,  the 
full  freeboard  may  be  immersed. 

(6)  In  no  case  may  the  angle  of  heel 
exceed  14  degrees. 

(e)  The  limits  of  heel  must  be 
measured  at: 

(1)  The  point  of  minimum  freeboard; 
or 

(2)  At  a  point  three-quarters  of  the 
vessel's  length  from  the  bow  if  the  point 
of  minimum  freeboard  is  aft  of  this 
point. 

(f)  When  demonstrating  compliance 
with  paragraph  (d)  of  this  section,  the 
freeboard  must  be  measiu^d  as  follows: 

(1)  For  a  flush  deck  or  well  deck 
vessel,  the  freeboard  must  be  measured 
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to  the  top  of  the  weatherdeck  at  the  side 
of  the  ves  «1;  and 

(2)  For  I  cockpit  vessel  or  for  an  open 
boat,  the  reeboard  must  be  measiu«d  to 
the  top  of  the  gunwale. 

(g)  A  ferry  must  also  be  tested  in  a 
manner  acoeptable  to  the  cognizant 
OCMI  to  determine  whether  the  trim  or 
heel  during  loading  or  unloading  will 
submerge'the  deck  edge.  A  ferry  passes 
this  test  il  with  the  total  number  of 
passenger  s  and  the  maximum  vehicle 
weight  pe  rmitted  onboard,  the  deck 
edge  is  nc  t  submerged  during  loading  or 
unloadin]  of  the  vessel. 


§178.340 


Stability  standards  for  pontoon 


vessels  or  protected  waters. 

(a)  The  portion  of  the  deck  accessible 
to  passen  ;ers  on  a  pontoon  vessel  must 
not  exten  I  beyond  the  outboard  edge  of 
either  poi  toon,  nor  beyond  the  forward 
or  aft  end  i  of  the  pontoons. 

(b)  A  p<  ntoon  vessel  that  has  more 
than  2  po  itoons  or  has  decks  higher 
than  6  in<  hes  above  the  pontoons  must 
meet  a  stJibility  standard  acceptable  to 
the  Comnianding  Officer,  Marine  Safety 
Center. 


(c)  A  pontoon  vessel  must  be  in  the 
condition  described  in  §  178.330(c) 
when  the  simplified  stability  proof  test 
is  performed,  except  that  the  simulated 
load  of  passengers,  crew,  and  other 
weights  is  initially  centered  on  the 
vessel  so  that  trim  and  heel  are 
minimized. 

(d)  A  pontoon  vessel  has  the 
minimum  acceptable  level  of  initial 
stability  if  it  meets  the  following: 

(1)  With  the  simulated  load  located  at 
the  extreme  outboard  position  of  the 
deck  on  the  side  with  the  least  initial 
freeboard,  the  remaining  exposed  cross 
sectional  area  of  the  pontoon  on  that 
side  must  be  equal  to  or  greater  than  the 
cross  sectional  area  submerged  due  to 
the  load  shift,  as  indicated  in  figure 
178.340(d)(1);  and 

(2)  With  the  simulated  load  located  on 
the  centerline  at  the  extreme  fore  or  aft 
end  of  the  deck,  whichever  position  is 
further  from  the  initial  position  of  the 
load,  the  top  of  the  pontoon  must  not  be 
submerged  at  any  location,  as  indicated 
in  figure  178.340(d)(2). 
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SubfMrt  D— Drainage  of  Weather 
Decks 

f  178.410   Drainage  of  flusli  deck  vessels. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  weather  deck  on 
a  flush  deck  vessel  must  be  watertight 
and  have  no  obstruction  to  overboard 
drainage. 

(b)  Each  flush  deck  vessel  may  have 
solid  bulwarks  in  the  forward  one-third 
length  of  the  vessel  if: 

(1)  The  bulwarks  do  not  form  a  well 
enclosed  on  all  sides;  and 

(2)  The  foredeck  ot  the  vessel  has 
suflicient  sheer  to  ensure  drainage  aft. 

$178,420    Drainage  of  cockpit  vessels. 

(a)  Except  as  follows,  the  cockpit  on 
a  cockpit  vessel  must  be  waterti^t: 

(1)  A  cockpit  may  have 
companionways  if  the  companionway 
openings  have  watertight  doors,  or 
weathertight  doors  and  coamings  which 
meet  §  179.360  of  this  subchapter. 

(2)  A  cockpit  may  have  ventilation 
openings  along  its  inner  periphery  if  the 
vessel  operates  only  on  protected  or 
partially  protected  waters. 

(b)  The  cockpit  deck  of  a  cockpit 
vessel  that  operates  on  exposed  or 
partially  protected  waters  must  be  at 
least  10  inches  above  the  deepest  load 
waterline  unless  the  vessel  compUes 
with: 


(1)  The  intact  stabiUty  requirements  of 
§§  170.170. 170.173. 171.050. 171.055. 
and  171.057  of  this  chapter; 

(2)  The  Type  n  subdivision 
requirements  in  §§  171.070. 171.072. 
and  171.073  of  this  chapter;  and 

(3)  The  damage  stability  requirements 
in  §  171.080  of  this  chapter. 

(c)  The  cockpit  deck  of  a  cockpit 
vessel  that  does  not  operate  on  exposed 
or  partially  protected  waters  must  be 
located  as  high  above  the  deepest  load 
waterline  as  practicable. 

(d)  ITie  cockpit  must  be  self-bailing. 
Scuppers  for  the  cockpit  deck  of  a 
cockpit  vessel  must: 

(1)  Be  located  to  allow  rapid  clearing 
of  water  in  all  probable  conditions  of 
Ust  and  trim; 

(2)  Have  a  combined  drainage  area  of 
at  least  the  area  required  by  §  178.450; 
and 

(3)  If  the  deck  is  less  than  10  inches 
above  the  deepest  load  waterline  of  the 
vessel,  be  fitted  with  non-return  valves. 

1178.430    Drainage  Of  weN  deck  vessels. 

(a)  The  weather  deck  on  a  well  deck 
vessel  must  be  watertight. 

(b)  The  area  requiredon  a  well  deck 
vessel  for  drainage  of  the  well  formed  by 
the  bulwarks  must  be  determined  as 
reouired  by  this  paragraph. 

(1)  If  a  vessel  operates  on  exposed  or 
partially  protected  waters,  it  must  have 
at  least  100  percent  of  the  drainage  area 
required  by  §  178.450. 


(2)  If  a  vessel  operates  only  on 
protected  or  partially  protected  waters, 
it  must  have  at  least  50  percent  of 
drainage  area  required  by  §  178.450  if 
the  vessel  meets  the  following 
requirements  for  a  vessel  that  operates 
on  exposed  waters: 

(i)  The  intact  stability  requirements  of 
§§170.170, 170.173, 171.050. 171.055 
and  171.057  of  this  chapter; 

(ii)  The  Type  II  subdivision 
requirements  of  §§  171.070. 171.072, 
and  171.073  Of  this  chapter,  and 

(iii)  The  damage  stability 
requirements  of  §  1 71 .080  of  this 
chapter. 

(c)  The  freeing  ports  or  scuppers  on  a 
well  deck  vessel  must  be  located  to 
allow  rapid  clearing  of  water  in  all 
probable  conditions  of  Ust  and  trim. 

(d)  The  deck  of  a  well  deck  vessel  that 
operates  on  exposed  or  partially 
protected  waters  must  be  at  least  10 
inches  above  the  deepest  load  waterline 
unless  the  vessel  compUes  with: 

(1)  The  intact  stability  requirements  of 
§§170.170. 170.173. 171.050. 171.055. 
and  171.057  of  this  chapter; 

(2)  The  Type  II  subdivision 
requirements  in  §§  171.070. 171.072. 
and  171.073  of  this  chapter;  and 

(3)  The  damage  stabiUty  requirements 
in  §  171.080  of  this  chapter. 
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§  1 78.440    Dfainage  of  open  boats. 

The  deck  within  the  hull  of  an  open 
boat  must  drain  to  the  bilge.  Overboard 
drainage  of  the  deck  is  not  permitted. 

§178.450   CaloutaUonofdfatnageareafor 
cockpit  and  «wll  deck  vooeela. 

The  drainage  area  required  on  a  vessel 
must  be  computed  using  the  following 
formula: 

Required  drainage  area  in  inch2=VoIume 

FactorxEffective  Deck  Area  where: 
Volume  Factor=0.1  for  all  vessels  operating 
on  protected  waters,  or 

=0.8b2/(b+f-K),  but  not  less  than  0.1,  for 
all  vessels  o{)erating  on  exposed  and 
partially  protected  waters,  where: 

b=average  height  in  feet  of  the  bulwark 
above  the  deck; 

f=height  of  the  freeboard  above  the  deepest 
waterline  in  feet  as  determined  in 
accordance  with  §  178.330(h);  and  K=3.0 
feet  for  vessels  operating  on  exposed 
waters  and  2.0  feet  for  vessels  operating 
on  partially  protected  waters;  and 
Effective  Deck  Area=D  -  H 
Where: 

D=total  deck  area  of  the  cockpit  or  well 
deck  measured  in  feet^,  including  the 

•  deck  area  of  the  superstructure;  and 

H=any  area  of  weathertight  superstructure 
within  the  cockpit  or  well  deck  area 

■  which  meets  the  requirements  of 
§  1 79.360  of  this  subchapter,  measured 
in  feet  2  which  extends  vertically  at  least 
as  high  as  the  deck  in  which  the  cockpit 
is  located  or  the  top  of  the  bulwark 

-   whi6h  fonns  the  well. 

Subpart  E— Special  Installations 
§178.510    Ballast 

(a)  Any  solid  fixed  ballast  used  to 
comply  with  the  requirements  of  parts 
170, 171. 178,  and  179  of  this  chapter 
must  be: 

(1)  Stowed  in  a  manner  that  prevents 
shifting  of  the  ballast;  and 

(2)  Installed  to  the  satisfaction  of  the 
cognizant  OCMI. 

(b)  Solid  fixed  ballast  may  not  be 
located  forward  of  the  collision 
bulkhead  unless  the  installation  and 
arrangement  of  the  ballast  and  the 
collision  bulkhead  minimizes  the  risk  of 
the  ballast  penetrating  the  bulkhead  in 

a  collision. 

(c)  Solid  fixed  ballast  may  not  be 
removed  from  a  vessel  or  relocated 
unless  approved  by  the  cognizant  OCMI 
except  that  ballast  may  be  temporarily 
moved  for  a  vessel  examination  or 
repair  if  it  is  replaced  to  the  satisfaction 
of  the  OCMI. 

(d)  Water  ballast,  either  as  an  active 
system  or  permanent,  must  be  approved 
by  the  Commanding  Officer,  Marine 
Safety  Center. 
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PART  176— SUBDIVISION,  DAMAGE 
STABttr  y  AND  WATERTIGHT 
INTEGRI  *¥  REQUIREMENT 

Subpart  AJ— General  Provision 

179.115    Kpplicability  to  existing  vessels. 

Subpart  G  — Sub<livision  and  Damage 
Stability  f  equlrements 

179.210     :k>llision  bulkhead. 
179.212    Watertight  bulkheads  for 

subdivision. 
1 79.220    Location  of  watertight  bulkheads 


for  su  Klivision. 


179.230 
179.240 


Damage  stability  requirements, 
-oam  flotation  material. 


Subpart 


existing 


§178.118 

An 
the  subdivision 
watertigl  t 
were  app  licable 
the  day  I  efi 
final  ruh  ] 
vessel 
in  this 


may 


Subpart  C  —Watertight  Integrity 
Requirem  Htts 

179.310     :i)llision  bulkheads. 
179.320     bVatertight  bulkheads. 
179.330     bVatertight  doors. 
179.340     Trunks. 

1 79.350     Openings  in  the  side  of  a  vessel 
belo>^  the  bulkhead  or  weather  deck. 
179.360     Watertight  integrity. 

Author!  ty:  43  U.S.C.  1333;  46U.S.C.  2103. 
3306.  370 1;  E.O.  12234,  45  PR  58801,  3  CFR, 
1980  Com|>..  p.277;  49  CFR  1.46. 


\— General  Provisions 


Applicability  to  existing ' 

vessel  must  comply  with 
,  damage  stability,  and 
integrity  regulations  which 

to  the  vessel  on  [date  of 
'ore  the  effective  date  of  the 
or,  as  an  altemaftive,  the 
comply  with  the  regulations 


;p<  Tt. 

Subpart  )— Subdivision  and  Damage 
Stability  Requirements 

§179.210    Coillston  bulkhead. 

(a)  A  v  3ssel  of  more  than  65  feet  in 
length  m  ist  have  a  collision  bulkhead. 

(b)  A  V  Bssel  of  not  more  than  65  feet 
in  length  must  have  a  collision 
bulkhea(  if  it: 

(1)  Car  ries  more  than  49  passengers; 

(2)  Op  (rates  on  exposed  waters;  or 

(3)  Is  df  more  than  40  feet  in  length 
and  opei^tes  on  partially  protected 
waters,  j 

(c)  A  dbuble-ended  ferry  required  to 
have  a  collision  bulkhead  must  have  a 
collision|bulkhead  at  each  end  of  the 
vessel. 


§  179.212 
sut)dlvisi6n, 


(a)  A 
in  length , 
passengc  rs 
§  179.221 1 
comply 


171.050 
vessel 


Watertight  bulkheads  for 


\1Bssel  of  not  more  than  65  feet 
carrying  more  than  49 
,  must  comply  with 
,  except  that,  if  designed  to 
ith  the  intact  stability 
requirenlents  of  §§  170.170. 170.173, 

md  171.055  of  this  chapter,  the 
miist  comply  with  the  Type  II 


Wit 


subdivision  requirements  of  §§  171.070 
through  171.073  of  ^is  chapter. 

(b)  A  vessel  of  more  than  65  feet  in 
length  must  comply  with  the  Type  II 
subdivision  requirements  of  §§  171.070 
through  1 71.073  of  this  ciiapter. 

(c)  A  vessel  that  carries  more  than  12 
passengers  on  an  international  voyage 
must  meet  the  Type  n  subdivision 
requirements  of  §§  171.070  through 
171.073  of  this  chapter. 

§179.220    Location  of  «nlar«ght  bulkheads 
for  subdtviaton. 

(a)  The  maximimi  distance  between 
adjacent  main  transverse  watertight 
bulkheads  on  a  vessel,  required  by 
§  179.212(a]  to  comply  with  this  section, 
must  not  be  more  than  the  smaller  of  the 
following: 

(1)  One  third  of  the  length  of  the 
bulkhead  deck;  or 

(2)  The  distance  given  by  the 
following  equation: 

l=((F)m(L))/D 
Where: 

l=the  maximum  length  of  the  bulkhead  deck 
in  {set  between  adjacent  main  transverse 
watertight  bulkheads: 

f=the  effective  freeboard  in  feet  calculated  for 
each  pair  of  adjacent  bulkheads  in 
accordance  with  paragraph  (b)  of  this 
section; 

L=vessel  length  in  feet; 

F=the  flood^le  length  factor  from  Table 
179.220. 

D=the  depth  in  feet,  measured  amidships  at 
a  point  one-quarter  of  the  maximum 
beam  out  frtim  the  centerline,  from  the 
inside  of  the  bottom  planking  or  plating 
to  the  level  of  the  top  of  the  bulkhead 
deck  at  side  as  shown  in  Figure 
179.220(a). 

Table  179.220— Table  of 
.,   Floodable  Length  Factors 


(drt.)xl00 

-  F 

0-1 5 

0.33 

034 

25 

036 

30 „ 

35 

0.38 
0.43 

40 . 

048 

45 — --. 

0.54 

50 

0  61 

55 

60 

65 

■ ~.. — —• — 

0.63 
0.58 
0.53 

70. 

75 

0.48 
044 

80 „ 

0.40 

85 

0.37 

90-100 

0.34 

(1)  Where: 

d=distance  in  feet  bom  the  midpoint  of  the 
compartment  to  the  forwardmost  point 
on  the  bulkhead  deck  excluding  sheer. 

L=vessel  length  in  feet  measured  over  the 
bulkhead  deck. 
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(2)  Intermediate  values  of  floodable  length 
factor  may  be  obtained  by  interpolation. 
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Figure 


Transverse  Location 


Ctntcrlin* 


BILUNC  CODE  4A10-14-C 

(b)  The  effective  freeboard  for  each 
compartment  is  calculated  by  the 
following  equation:  f=(a+b)/2 
Where: 

f=the  effective  freeixDard  in  feet. 
a=the  freeboard  in  feet  measured: 

(1)  At  the  forward  main  transverse 
watertight  bulkhead;  and 

(2)  From  the  deepest  waterline  to: 

(ij  The  top  of  tne  bulkhead  deck  on 
a  flush  deck  vessel;  or 
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179.220(a) 


for  Measuring  Depth  (D) 


ngura  179.220(bM1) 


r 


Freeboard  Measurement- 


Vessel  with  a  Stepped  Bulkhead  Deck 


(ii)  If  a  ve  >sel  has  a  stepped  bulkhead 
deck,  the  lii  le  shown  in  Figiue 
179.220(b);  ar 

(iii)  If  a  vessel  has  an  opening  port 
li^t  below  ithe  bulkhead  deck,  the  line 
shown  in  F  gure  179.220(c). 

b=the  freebo4  rd  in  feet  measured: 

(1)  At  thelafl  main  transverse 
watertight  bulkhead;  and 

(2)  From  he  deepest  waterline  to; 


JMI 


Bul)0»«*d  Deck 
at  side 


n* ^^ 


.' 


1 


(a  and  b  shown  for  two  sample  compartments) 


Rgure  179.220  (b)(2) 


Freeboard  Measurement- 
Vessel  with  a  Stepped  Bulkhead  Deck  and 
a  Port  Light  Below  the  Bulkhead  Deck 


(i)  The  top  of  the  bulkhead  deck  on 
a  flush  deck  vessel;  or 

(ii)  If  a  vessel  has  a  stepped  bulkhead 
deck,  the  line  shown  in  Figure 
179.220(b)(1);  or 

(iii)  If  a  vessel  has  an  opening  port 
light  below  the  bulkhead  deck,  the  line 
shown  in  Figure  179.220(b)(2). 

BILUNG  COOe  4«10-14-P 


**"*--..- 

'I'^.-C-.r-'   7 

b                       • 

:■  •/ 

(a  and  b  shown  for  two  sample  compartments) 
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1 179.230    Damage  stability  requirements. 

A  vessel  which,  in  accordance  with 
§  179.212(b).  must  meet  the 
requirements  of  §§  171.070  through 
171.073  of  this  chapter  for  Type  11 
subdivision  must  meet  the  damage 
stability  requirements  of  §  171.080  of 
this  chapter. 

S  179.240    Foam  flotation  material. 

(a)  Foam  may  only  be  installed  as 
flotation  material  on  a  vessel  of  not 
more  than  65  feet  in  length,  when 
approved  by  the  cognizant  OCMI. 

(b)  If  foam  is  installed  as  flotation 
material  on  a  vessel,  the  owner  shall 
ensure  that  the  following  tests  are 
conducted  and  requirements  are  met.  to 
the  satisfaction  of  the  cognizant  OCMI: 

(1)  All  foam  must  comply  with  MIL- 
P-21929B,  including  the  requirements 
for  fire  resistance; 

(2)  Foam  may  be  installed  only  in 
void  spaces  that  are  free  of  ignition 
sources,  unless  the  foam  complies  with 
the  requirements  of  33  CFR  183.114; 

(3)  Foam  may  be  installed  adjacent  to 
fuel  tanks  only  if  the  boundary  between 
the  tank  and  the  space  has  doubled 
continuous  fillet  welds; 

(4)  The  structure  enclosing  the  foam 
must  be  strong  enough  to  accommodate 
the  buoyancy  of  the  foam; 

(5)  Piping  and  cables  must  not  pass 
through  foamed  spaces  unless  they  are 
within  piping  and  cable  ways  accessible 
from  both  ends; 

(6)  Blocked  foam  must: 

(i)  Be  used  in  each  area  that  may  be 
exposed  to  water;  and 

(ii)  Have  a  protective  cover,  approved 
by  the  cognizant  OCMI,  to  protect  it 
from  damage; 

(7)  A  water  submergence  test  must  be 
conducted  on  the  foam  for  a  period  of 
at  least  7  days  to  demonstrate  to  the 
satisfaction  of  the  cognizant  OCMI  that 
the  foam  has  adequate  strength  to 
withstand  a  hydrostatic  head  equivalent 
to  that  which  would  be  imposed  if  the 
vessel  were  submerged  to  its  bulkhead 
deck: 

(8)  The  effective  buoyancy  of  the  foam 
must  be  determined  at  the  end  of  the 
submergence  test  required  by  paragraph 
(b)(7)  of  this  section.  The  effective 
buoyancy  or  55  pounds  per  cubic  foot, 
whichever  is  less,  must  be  used  in 
determining  the  location  of  watertight 
bulkheads  for  subdivision  required  by 
§179.212;  and 

(9)  The  owner  or  operator  must  obtain 
sample  foam  specimens  during 
installation  of  the  foam  and  determine 
the  density  of  the  installed  foam*. 

Subpart  G-Watertight  Integrity 
Requirementi 


§179.3ld    Collision  bulkheads. 

(a)  Each  collision  bulkhead  required 
by  §  179.210,  must  be  constructed  in 
accordance  with  §  179.320,  except  that  a 
collisioa  bulkhead: 

(1)  Must  extend  to  the  weather  deck 
or  to  on )  deck  above  the  bulkhead  deck, 
whichei  er  is  lower,  for  service  on 
oceans  i  ir  coastwise  routes,  and 

(2)  M  ist  not  be  fitted  with  any  type 
of  pene  ration  or  opening  except 
penetra  ions  may  be  made  if  they  are 
located  as  high  and  as  far  inboard  as 
pfacticdjble  and  they  have  a  means  to 
make  th  em  watertight. 

(b)  Tl  e  forward  collision  bulkhead 
requires  tobeona  vessel  by  §179.210 
must  be ; 

(1)  Lc  cated  at  least  5  percent  but  not 
more  th  in  15  percent  of  the  LBF  aft  of 
the  forv  ard  perpendicular,  or  for  vessels 
with  bu  bous  bows  extending  forward  of 
the  for\f  ard  perpendicular  and 
contribiiting  more  than  2  percent  of  the 
underwater  volume  of  the  vessel, 
located  jat  least  5  percent  but  not  more 
than  ISlpercent  of  the  LBP  aft  of  the 
mid-length  of  such  extension;  and 

(2)  Installed  in  a  single  plane,  with  no 
recess  cr  step,  up  to  the  bulkhead  deck; 

(c)  The  after  collision  bulkhead  on  a 
double-ended  ferry  of  more  than  65  feet 
in  lengdi  must  be: 

(1)  Al  least  5  percent  but  not  more 
than  ISlpercent  of  the  LBP  forward  of 
the  afte^  perpendicular;  and 

(2)  In^lled  in  a  single  plane,  with  no 
recess  cir  step,  at  least  up  to  the 
bulkhead  deck. 

{179.32^   Watertight  bulkheads. 

(a)  Each  watertight  bulkhead  must  be 
of  sufficient  strength  to  be  capable  of 
remainmg  watertight  with  a  head  of 
water  t<  i  the  top  of  the  bulkhead. 

(b)  E(  ch  watertight  bulkhead  must 
extend  to  the  bulkhead  deck  and  be 
installed  in  one  plane  without  steps  or 
recessei  insofar  as  is  reasonable  and 
practio  ble.  Any  steps  or  recesses 
permitt  >d  must  comply  with  the 
applies  )le  subdivision  requirements  in 
this  sul  chapter. 

(c)  Tie  number  of  penetrations  in  a 
waterticht  bulkhead  must  be  minimized. 
A  pene  ration  in  a  watertij^t  bulkhead 
must  b4  as  high  and  as  far  inboard  in  the 
bulkhei  id  as  practicable,  and  made 
waterti  ;ht. 

(d)  S  uice  valves  are  not  permitted  in 
waterti  ;ht  bulkheads. 

f  179.33)   Watertight  doors. 

(a)  Except  as  permitted  in  paragraph 
(b)  of  this  section,  hinged  watertight 
doors  are  not  permitted  in  bulkheads 
required  hy  §§  179.210  or  179.212 
unless  the  vessel  will  not  proceed  more 
than  20  nautical  miles  (37  kilometers) 
frt>m  shore  and: 
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(1)  The  door  separates  a  machinery 
space  itom  an  accommodation  space 
and,  in  the  judgment  of  the  cognizant 
OCMI,  the  door  will  be  kept  closed 
except  when  a  person  is  passing  through 
the  door;  or 

(2)  The  Commandant  determines  that, 
due  to  the  arrangements  of  the  vessel, 
the  door  will  be  kept  closed  except 
when  a  person  is  passing  through  the 
door. 

(b)  Watertight  doors  are  permitted  in 
any  bulkhead,  except  the  collision 
bulkhead,  on  a  vessel  that  operates  only 
in  the  offshore  oil  industry. 

(c)  A  hinged  watertight  bulkhead  door 
must  be  fitted  with  a  quick  action 
closing  device  o{>erable  from  both  sides 
of  the  door  and  indicator  lights  at  the 
operating  station  showing  whether  the 
door  is  open  or  closed. 

(d)  Sliding  watertight  doors  must 
meet  the  requirements  of  part  170, 
subpart  H  of  this  chapter. 

(e)  No  more  than  one  watertight  door 
may  be  fitted  in  a  watertight  bulkhead, 
and  it  must  be  located  as  high  and  as  far 
inboard  as  practicable. 

$179,340    Trunks. 

Where  a  trunk,  i.e.,  an  enclosed 
passageway  through  a  deck  or  bulkhead, 
is  installed,  it  must  comply  with  the 
requirements  of  §  179.360(a)(1)  and  with 
the  requirements  of  §  171.113  of  this 
chapter. 

$179,350    Openings  in  ttte  side  of  8  vessel 
below  the  bulkhead  or  weather  deck. 

(a)  On  a  vessel  operating  on  exposed 
or  partially  protected  waters,  an  opening 
port  light  is  not  permitted  below  the 
weather  deck  unless  the  sill  of  the  port 
light  is  at  least  30  inches  above  the 
deepest  load  waterline. 

(b)  A  port  light  must  have  an  inside, 
hinged  dead  cover  regardless  of  whether 
the  port  light  is  or  is  not  capable  of 
being  opened. 

(c)  Except  for  engine  exhausts,  each 
inlet  or  discharge  pipe  that  penetrates 
the  hull  below  a  line  drawn  parallel  to 
and  at  least  6  inches  above  the  deepest 
load  waterline  must  have  means  to 
prevent  water  from  entering  the  vessel 
if  the  pipe  fractiues  or  otherwise  fails. 

(d)  A  positive  action  valve  or  cock 
that  is  located  as  close  as  possible  to  the 
hull  is  an  acceptable  means  for 
complying  with  paragraph  (c)  of  this 
section. 

(e)  If  an  inlet  or  discharge  pipe  is 
inaccessible,  the  means  for  complying 
with  paragraph  (c)  of  this  section  must 
be  a  shutoff  valve  that  is: 

(1)  Operable  tmm  the  weather  deck  or 
any  other  accessible  location  above  the 
bulkhead  deck;  and 

(2)  Labeled  at  the  operating  point  for 
identity  and  direction  of  closing. 


(f)  Any  connecting  device  or  valve  in 
a  hull  penetration  must  not  be  cast  iron. 

(g)  Each  plug  cock  in  an  inlet  or 
discharge  pipe  must  have  a  means,  other 
than  a  cotter  pin.  to  prevent  its 
loosening  or  removal  from  the  body. 

S179.3M   Watertight  Integrity. 

(a)  A  hatch  exposed  to  the  weather 
must  be  waterti^t,  except  that  the 
following  hatches  may  be  weathertight: 

(1)  A  hatch  on  a  watertight  trunk  that 
extends  at  least  12  inches  above  the 
weather  deck; 

(2)  A  hatch  in  a  cabin  top;  and 

(3)  A  hatch  on  a  vessel  that  operates 
only  on  protected  waters. 

(b)  A  hatch  cover  must:  (1)  Have 
securing  devices;  and 

(2)  Be  attached  to  the  hatch  frame  or 
coaming  by  hinges,  captive  chains,  or 
other  devices  of  substantial  strength  to 
prevent  its  loss. 

(c)  A  hatch  cover  that  provides  access 
to  accommodation  spaces  must  be 
operable  from  either  side. 

(d)  A  weathertight  door  must  be 
provided  for  each  opening  located  in  a 
deck  house  or  companionway. 
Pemanent  waterti^t  coamings  must  be 
provided  as  follows: 

(1)  On  a  vessel  on  an  exposed  or 
partially  protected  route,  a  watertight 
coaming  %vith  a  height  of  at  least  6 
inches  must  be  provided  under  each 
weathertight  door  in  a  cockpit  or  a  well, 
or  on  the  main  deck  of  a  flush  deck 
vessel. 

(2)  On  a  vessel  on  a  protected  route. 

a  watertight  coaming  with  a  height  of  at 
least  3  inches  must  be  provided  under 
each  weathertight  door  in  a  cockpit  or 
a  well. 

(3)  The  height  of  the  watertight 
coaming  for  a  hinged  watertight  door 
need  only  be  sufficient  to  accommodate 
the  door. 
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AND  ARRANGEMENTS 
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arrangements. 
180.175    Survival  craft  equipment. 

Subpart  E— Number  and  Type  of  Survival 
Can 

180.200    Survival  craft— general. 

1 80. 202    Survival  craft— vessels  operating 

on  oceans  routes. 
180.204    Survival  craft— vessels  operating 

on  coastwise  routes. 

180.206  Survival  craft— vessels  operating 
on  Great  Lakes  routes. 

180.207  Survival  craft— vessels  operating 
on  lakes,  bays,  and  sounds  routes. 

180.208  Survival  craft— vessels  operating 
on  riven  routes. 

180.210    Rescue  boats. 

Authority:  46  U.S.C  2104,  3306;  E.O. 
12234.  45  FR  58801.  3  CFR,  1980  Comp., 
p.277;49CFRl.46. 

Subpart  A— Qerwral  ProvisiOfts 
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1180.10   AppWcabKlty  to  vsiaeia  on  an 

international  voyage. 

A  vessel  on  an  international  voyage 
must  meet  the  requirements  in 
subchapter  H  of  this  chapter  for 
passenger  vessels  in  the  same  service, 
instead  of  the  requirements  of  this  part. 

$180,15   Applicability  to  existing  veasels. 
An  existing  vessel  must  comply  with 
the  requirements  of  this  part  except  as 
otherwise  specified  by  this  section. 

(a)  Before  [date  5  years  after  effective 
date]  or  10  yean  after  the  vessel's  keel 
was  laid  or  the  vessel  was  at  a  similar 
stage  of  construction,  whichever  is  later, 
an  existing  vessel  may  comply  with  the 
requirements  in  effect  for  the  vessel 
prior  to  [effective  date]  for  the  number 
and  type  of  survival  craft,  stowage 
arrangements,  and  launching  appliances 
for  survival  craft. 

(b)  On  or  before  [date  5  years  after 
effective  date]  or  10  yeare  after  the 
vessel's  keel  was  laid  or  the  vessel  was 
at  a  similar  stage  of  construction, 
whichever  is  later,  an  existing  vessel 
must: 

(1)  Be  equipped  with  the  number  of 
survival  craft  required  for  its  route 
under  §§  180.202, 180.204. 180.206, 
180.207,  or  180.208,  as  applicable:  and 

(2)  Comply  with  the  stowage  and 
launching  appliance  requirements  for 
survival  craft  in  §§  180.130  through 
180.150,  inclusive. 

(c)  An  existing  vessel  which  meets  the 
following  requirements  may  be 
equipped  with  Hfe  floats  of  an  aggregate 
capacity  which  will  accommodate  the 
total  number  of  persons  permitted  on 
board,  in  lieu  of  meeting  the 
requirements  for  the  use  of  inflatable 


buoyant  apparatus  in  §§  180.202(c), 
180.204(a)(1),  and  180.206(a). 

(1)  The  vessel  is  constructed  of  a 
material  other  than  wood; 

(2)  The  vessel  is  of  not  more  than  65 
feet  in  length  and  carries  not  more  than 
49  passengera; 

(3)  The  vessel  is  certificated  to  operate 
on  oceans,  coastwise,  or  Great  Lakes 
routes; 

(4)  The  vessel  must  meet  the 
standards  for  collision  bulkheads  in 
§  179.310  of  this  subchapter,  and 

(5)  The  vessel  must  meet  the 
standards  for  one-compartment 
subdivision  in  §§  179.220  and  179.320 
of  this  subchapter,  at  least  in  way  of  the 
engine  room  and  lazaretto. 

(d)  Each  inflatable  hferaft,  inflatable 
buoyant  apparatus,  life  float,  and 
buoyant  apparatus  on  the  vessel  on 
[effective  date],  may  be  used  to  meet  the 
requirements  of  this  part  for  these 
survival  craft  as  long  as  the  survival 
craft  is  continued  in  use  on  the  vessel, 
and  is  in  good  and  serviceable 
condition. 

(e)  When  any  lifesaving  equipment  on 
a  vessel  is  replaced  or  a  vessel 
undergoes  repairs,  alterations,  or 
modifications  of  a  major  character 
involving  replacement  of,  or  any 
addition  to,  the  existing  lifesaving 
equipment,  each  new  piece  of  Hfesaving 
equipment  must  meet  this  part. 

(f)  A  combination  flare  and  smoke 
distress  signal  approved  under 

§  160.023  of  this  chapter  may  be  used  on 
an  existing  vessel  until  the  expiration 
date  of  the  distress  signal  but  no  later 
than  [3  years  after  effective  date]  as  one 
of  the  distress  signals  required  by 
§  180.68. 

(g)  Until  January  1, 1996,  a  Coast 
Guard  approved  121.5/243  MHz  Class  A 
EPIRB  may  be  used  to  meet  the 
requirement  for  an  EPIRB  under 
§180.64.  if  the  EPIRB: 

(l)Is  operable; 

(2)  Is  installed  to  automatically  float- 
free  and  activate: 

(3)  Was  manufactured  on  or  after 
October  1. 1988;  and 

(4)  Was  installed  on  the  vessel  on  or 
before  [date  45  days  after  effective  date] 

(h)  Until  January  1, 1995,  an  FCC 
Type  Accepted  VHF-FM  Class  C  EPIRB 
may  be  us€>d  to  meet  the  requirement  for 
an  EPIRB  on  a  vessel  operating  on  a 
Great  Lakes  route  under  §  180.64,  if  the 
EPIRB: 

(1)  Is  operable:  and 

(2)  Was  installed  on  the  vessel  on  or 
before  [date  45  days  after  effective  date]. 

(i)  Until  January  1, 1994,  an  existing 
vessel  on  a  coastwise  route  operating 
not  more  than  20  nautical  miles  from  a 
harbor  of  safe  refuge,  need  not  comply 
with  §  180.64. 
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(j)  An  existing  vessel  need  not  comply 
with  §  180.78(a)(4). 

(k)  An  existing  vessel  must  comply 
with  §  180.210  or  may  comply  with  the 
regulations  for  rescue  boats  that  were  in 
efliect  for  the  vessel  prior  to  [effective 
date  of  regulations]. 

§180.25   Additional  requirements. 

(a)  Each  item  of  lifesaving  equipment 
carried  on  board  a  vessel  but  not 
required  under  this  part,  must  be 
approved  by  the  Commandant. 

Cb)  The  cognizant  OCMI  may  require 
a  vessel  to  carry  s{)ecialized  or 
additional  lifesaving  equipment  if: 

(1)  The  OCMI  determines  the 
conditions  of  the  voyage  render  the 
requirements  of  this  part  inadequate;  or 

(2)  The  vessel  is  operated  in  Arctic, 
Antarctic,  or  other  severe  conditions  not 
covered  under  this  part. 

Subpart  B — Emergency 
Communications 

%  1 80.64    Emergency  Position  Indicating 
RadiotMseons  (EPIRB). 

Each  vessel  which  operates  on  the 
high  seas,  or  which  operates  beyond 
three  miles  from  the  coastline  of  the 
Great  Lakes,  must  have  on  board  a 
Federal  Communications  Commission 
(FCC)  Type  Accepted  Category  1, 406 
MHz  Emergency  Position  Indicating 
Radio  Beacon  (EPIRB),  installed  to 
automatically  float  free  and  activate. 

§  1 80.68    Distress  flares  and  «moke 
signals. 

(a)  Oceans,  coastwise,  and  Great 
Lakes  routes.  A  vessel  on  an  oceans, 
coastwise,  or  Great  Lakes  route  must 
carry: 

(1)  Six  hand  red  flare  distress  signals 
approved  under  subpart  160.021  of  this 
chapter;  and 

(2)  Six  hand  orange  smoke  distress 
signals  approved  under  subpart  160.037 
of  this  chapter. 

(b)  Lakes,  bays,  and  sounds,  and 
rivers  routes.  A  vessel  on  a  lakes,  bays, 
and  sounds,  or  rivers  route  must  carry: 

(1)  Three  hand  red  flare  distress 
signals  approved  luidef  subpart  160.021 
of  this  chapter;  and 

(2)  Three  hand  orange  smoke  distress 
signals  approved  under  subpart  160.037 
of  this  chapter. 

(c)  Substitutions:  (1)  A  rocket 
parachute  flare  approved  under  subpart 
160.036  of  this  chapter  may  be 
substituted  for  any  of  the  hand  red  flare 
distress  signals  required  under 
paragraph  (a)  or  (b)  of  this  section. 

(2)  One  of  the  following  may  be 
substituted  for  any  of  the  hand  orange 
smoke  distress  signals  required  under 
paragraph  (a)  or  (b)  of  this  section: 
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(ij  A  rod  et  parachute  flare  approved 
under  subp  art  160.036  of  this  chapter. 

(ii)  A  hal  d  red  flare  distress  si^al 
approved  u  nder  subpart  160.021  of  this 
chapter. 

(iii)  A  fldbting  orange  smoke  distress 
signal  approved  imder  subpart  160.022 
of  this  chapter. 

(d)  Exenmtion  for  vessels  on  short 
runs.  A  vessel  operating  on  short  runs 
limited  to  ^proximately  30  minutes 
away  from  the  dock  is  not  required  to 
carry  distress  flares  and  smoke  signals 
under  this  section. 

(e)  Stowqge.  Each  flare  carried  to  meet 
this  sectioifmust  be  stowed  in  one  of 
the  foUowiiig: 

(1)  A  portable  watertight  container 
complying  with  §  160.021-6  of  this 
chapter,  ca:  ried  at  the  operating  station: 
or 

(2)  A  pyr  jtechnic  locker  seciu^d 
above  the  ii  eeboard  deck,  away  from 
heat,  in  the  vicinity  of  the  operating 
station.  An  acceptable  pyrotechnic 
locker  is  d«  scribed  in  ASTM  F — 
(reserved  f<  r  name  of  standard  under 
developme  It  by  ASTM). 

Subpart  C-  -Ufa  Buoys  and  Lifejackets 

§180.70    Rl  ig  life  buoys. 

(a)  A  ves  >el  must  have  one  or  more 
ring  life  bu  >ys  as  follows: 

(1)  A  vessel  of  not  more  than  26  feet 
in  length  must  carry  a  minimum  of  one 
life  buoy  o  not  less  than  20  inches  in 
diameter, 

(2)  A  ves  >el  of  more  than  26  feet  in 
length,  but  not  more  than  65  feet,  must 
carry  a  minimum  of  one  hfe  buoy  of  not 
less  than  2'  t  inches  in  diameter;  and 

(3)  A  ves  iel  of  more  than  65  feet  in 
length  mus :  carry  a  minimum  of  three 
life  buoys  <  f  not  less  than  24  inches  in 
diameter. 

(b)  Each  ing  life  buoy  on  a  vessel 
must: 

(1)  Be  ap  )roved  under  subpart 
160.050  of  this  chapter; 

(2)  Be  readily  accessible: 

(3)  Be  stdwed  in  a  way  that  it  can  be 
rapidly  cas :  loose; 

(4)  Not  b )  permanently  secured  in  any 
way;  and 

(5)  If  on  a  vessel  on  an  oceans  or 
coastwise  i  oute,  be  orange  in  color. 

(c)  At  lea  5t  one  ring  life  buoy  must  be 
fitted  with  B  lifeline.  If  more  than  one 
ring  life  buoy  is  carried,  at  least  one 
must  not  have  a  lifeline  attached.  Each 
lifeline  on  i  ring  life  buoy  must: 

(1)  Be  buoyant: 

(2)  Be  oflat  least  60  feet  in  length: 

(3)  Be  non-kinking; 

(4)  Have  a  diameter  of  at  least  Vie  of 
an  inch; 

(5)  Have  |a  breaking  strength  of  at  least 
1.124  pour  ds;  and 
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(6)  Be  of  a  dark  color  if  synthetic,  or 
of  a  type  certiGed  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(d)  A  vessel  must  carry  one  floating 
waterlight,  unless  it  is  limited  to 
daytime  operation,  in  which  case  no 
floating  waterlight  is  required. 

(1)  Each  floating  waterlight  must  be 
approved  under  subpart  161.010  of  this 
chapter. 

(2)  Each  ring  life  buoy  with  a  floating 
waterUght  must  have  a  lanyard  of  at 
least  3  feet  in  length,  but  not  more  than 
6  fieet,  securing  the  waterlight  around 
the  body  of  the  ring  life  buoy. 

(3)  Each  floating  waterlight  installed 
after  [  date  one  year  after  effective  date] 
on  a  vessel  carrying  only  one  ring  life 
buoy,  must  be  attached  to  the  lanyard 
with  a  corrosion-resistant  clip.  The  clip 
must  have  a  strength  of  at  least  50 
pounds,  and  allow  the  waterlight  to  be 
quickly  disconnected  from  the  ring  life 
buoy. 

§180.71    Lifejackets. 

(a)  An  adult  lifejacket  must  be 
provided  for  each  person  permitted  on 
board  a  vessel. 

(b)  In  addition,  a  number  of  child  size 
lifejackets  equal  to  at  least  10%  of  the 
number  of  the  persons  permitted  on 
board  must  be  provided,  or  such  greater 
number  as  necessary  to  provide  a 
lifejacket  for  each  person  being  carried 
that  is  smaller  than  the  lower  size  limit 
of  the  adult  lifejackets  provided  to  meet 
this  section.  However,  child  size 
lifejackets  are  not  required  if  the  vessel's 
Certificate  of  Inspection  is  endorsed  for 
the  carriage  of  adults  only. 

(c)  Each  lifejacket  must  be  approved 
under  either  subpart  160.002,  subpart 
160.005,  or  subpart  160.055  of  this 
chapter. 

§  1 80.72    Psfsonai  flotation  devices  carried 
In  addition  to  lifejackets. 

(a)  Equipment  carried  under  this 
section  is  not  acceptable  in  lieu  of  any 
portion  of  the  required  number  of 
approved  lifejackets  and  must  not  be 
substituted  for  the  approved  lifejackets 
required  to  be  worn  during  drills  and   ■ 
emergencies. 

(b)  Wearable  marine  buoyant  devices 
which  include  "ski  vests",  "boating 
vests",  and  "fishing  vests",  approved 
under  subpart  160.064  of  this  chapter, 
may  be  carried  as  additional  equipment. 

(c)  Buoyant  work  vests  approved 
under  subpart  160.053  of  this  chapter 
may  be  carried  as  additional  equipment 
for  use  of  persons  working  near  or  over 
the  water. 

(d)  Commercial  hybrid  personal 
flotation  devices  (PFD)  approved  under 
subpart  160.077  of  this  chapter  may  be 
carried  as  additional  equipment  for  use 


of  persons  working  near  or  over  the 
water.  Each  commercial  hybrid  PFD 
must  be: 

(1)  Used,  stowed,  and  maintained  in 
accordance  with  the  procedures  set  out 
in  the  manual  required  for  these  devices 
under  §  160.077-29  of  this  chapter  and 
any  limitation(s)  marked  on  them;  and 

(2)  Of  the  same  or  similar  design  and 
have  the  same  method  of  operation  as 
each  other  hybrid  PFD  carried  on  board. 

§18a75    LNeJacket  lights. 

(a)  Each  lifejacket  carried  on  a  vessel 
on  an  oceans,  coastwise,  or  Great  Lakes 
route,  must  have  a  lifejacket  light 
approved  under  subpart  161.012  of  this 
chapter.  Each  lifejacket  light  must  be 
securely  attached  to  the  front  shoulder 
area  of  the  lifejacket. 

(b)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section,  lifejacket 
lights  are  not  required  for  lifejackets  on: 

(1)  Ferries;  and 

(2)  Vessels  with  Certificates  of 
Inspection  endorsed  only  for  routes  that 
do  not  extend  more  than  20  miles  from 
a  harbor  of  safe  refuge. 

§18a78    Stowage  of  lifejackets. 

(a)  General.  Unless  otherwise  stated 
in  this  section,  lifejackets  must  be  stored 
in  convenient  places  distributed 
throughout  accommodation  spaces. 

(1)  Each  stowage  container  tor 
lifejackets  must  not  be  capable  of  being 
locked.  If  practicable,  the  container 
must  be  designed  to  allow  the  lifejackets 
to  float  free. 

(2)  Each  lifejacket  kept  in  a  stowage 
container  must  be  readily  available. 

(3)  Each  lifejacket  stowed  overhead 
must  be  supported  in  a  manner  which 
allows  quick  release  for  distribution. 

(4)  If  lifejackets  are  stowed  more  than 
7  feet  above  the  deck,  a  means  for  quick 
release  must  be  provided  and  must  be 
capable  of  operation  by  a  person 
standing  on  the  deck. 

(5)  Each  child  size  lifejacket  must  be 
stowed  in  a  location  which  is 
appropriately  marked  and  separated 
from  adult  lifejackets  so  the  child  size 
lifejackets  are  not  mistaken  for  adult 
lif^ckets. 

(b)  Additional  personal  flotation 
devices.  The  stowage  locations  of  the 
personal  flotation  devices  carried  in 
addition  to  lifejackets  under  §  180.72. 
must  be  separate  from  the  lifejackets. 
and  such  as  not  to  be  easily  confused 
with  that  of  the  lifejackets. 

SubfMft  I>-S«irvtval  Craft 
Arrangements  and  Equipment 

f  180.130   Stowaga  of  survival  craft 
(a)  Each  survival  craft  must  be: 
(1)  Secured  to  the  vessel  l^  a  painter 

with  a  float'free  link  permanently 


attached  to  the  vessel  except  that  a  float- 
free  link  is  not  required  if  the  vessel 
operates  only  on  waters  not  as  deep  as 
the  length  of  the  painter, 

(2)  Stowed  so  that  when  the  vessel 
sinks  the  survival  craft  floats  free  and, 
if  inflatable,  inflates  automatically; 

(3)  Stowed  in  a  position  which  is 
readily  accessible  to  crew  members  for 
launching,  or  else  provided  with  a 
remotely  operated  device  which  releases 
the  siurival  craft  into  launching 
position  or  into  the  water; 

(4)  Stowed  in  a  way  that  permits 
manual  release  from  its  securing 
arrangements: 

(5)  Ready  for  immediate  use  so  that 
two  crew  members  can  carry  out 
preparations  for  embarkation  and 
lauinching  in  less  than  5  minutes; 

(6)  Provided  with  means  to  prevent 
shifting: 

(7)  Stowed  in  a  way  that  neither  the 
survival  craft  nor  its  stowage 
arrangements  will  interfere  with  the 
embarkation  and  operation  of  any  other 
survival  craft  at  any  other  launching 
station: 

(8)  Stowed  in  a  way  that  any 
protective  covers  will  not  interfere  with 
launching  and  embariiation. 

(9)  Fully  equipped  as  required  under 
this  part;  and 

(10)  Stowed,  as  far  as  practicable,  in 
a  position  sheltered  from  breaking  seas 
and  protected  irom  damage  by  fire  and 
explosion. 

(b)  A  hydrostatic  release  unit  used  in 
a  float-free  arrangement  must  be 
approved  under  subpart  160.062  of  this 
chapter. 

(c)  A  mechanical,  manually  operated 
device  to  assist  in  launching  a  survival 
craft  must  be  provided  if: 

(1)  The  survival  craft  weighs  more 
than  200  pounds;  and 

(2)  The  survival  craft  requires  lifting 
to  be  launched. 

§180.137   Stowage  of  life  fkMts  and 
buoyant  apparatus. 

(a)  In  addition  to  meeting  §  180.130. 
each  life  float  and  buoyant  apparatus 
must  be  stowed  as  required  under  this 
section. 

(b)  The  float-free  link  required  by 
§  180.130(a)(1)  must  be: 

(1)  Certified  to  meet  subpart  160.073 
of  this  chapter; 

(2)  Of  proper  strength  for  the  size  of 
the  life  float  or  buoyant  apparatus  as 
indicated  on  its  identification  tag;  and 

(3)  Secured  to  the  (winter  at  one  end 
and  to  the  vessel  on  the  other  end. 

(c)  The  means  used  to  attach  the  float- 
free  link  to  the  vessel  must: 

(1)  Have  a  breaking  strength  of  at  least 
the  breaking  strength  of  the  painter; 


(2)  If  synthetic,  be  of  a  dark  color  or 
of  a  type  certified  to  be  resistant  to 
deterioration  ftt>m  ultraviolet  light;  and 

(3)  If  metal,  be  corrosion  resistant. 

(d)  If  the  life  float  or  buoyant 
apparatus  does  not  have  a  painter 
attachment  fitting,  a  means  for  attaching 
the  painter  must  be  provided  by  a  wire 
or  line  which: 

(1)  Encircles  the  body  of  the  device: 

(2)  Will  not  slip  off; 

(3)  Has  a  breaking  strength  whic^  is 
at  least  the  strength  of  the  painter;  and 

(4)  If  synthetic,  is  of  a  d^k  color  or 
is  of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(e)  If  the  vessel  carries  more  than  one 
life  float  or  buoyant  apparatus  in  a 
group  with  each  group  seciued  by  a 
singlepainter 

(1)  Tne  combined  weight  of  each 
group  of  life  floats  and  buoyant 
apparatus  must  not  exceed  400  pounds; 

(2)  Each  group  of  life  floats  and 
buoyant  apparatus  is  considered  a  single 
survival  craft  for  the  purposes  of 

S  180.130(c): 

(3)  Each  Ufa  float  and  buoyant 
apparatus  must  be  individually  attached 
to  the  painter  by  a  line  meeting 

§§  180.175(e)(3)(ii),  (iii),  and  <iv)  and 
long  enough  that  each  life  float  or 
buoyant  apparatus  can  float  without 
contacting  any  other  life  float  or 
buoyant  apparatus  in  the  group;  and 

(4)  The  strength  of  the  float-free  link 
under  paragraph  (b)(2)  of  this  section 
and  the  strength  of  the  painter  under 
§  180.175(e)(3)(ii)  must  be  determined 
by  the  combined  capacity  of  the  group 
of  life  floats  and  buoyant  apparatus. 

(f)  Life  floats  and  buoyant  apparatus 
must  not  be  stowed  in  tiers  more  than 
four  feet  high.  When  stowed  in  tiers,  the 
separate  units  must  be  kept  apart  by 
spacers. 

§180.150   Survival  craft  embarkation 
aiiangamanti. 

(a)  A  laxmching  appliance  which 
complies  with  the  installation  and 
arrangement  requirements  for  launching 
appliances  in  subchapter  H  of  this 
chapter  must  be  provided  for  each 
inflatable  liferaft  and  inflatable  buoyant 
apparatus  when  either 

(1)  The  embarkation  station  for  the 
survival  craft  is  on  a  deck  more  than  15 
feet  above  the  waterline;  or 

(2)  The  inflatable  liferaft  and 
inflatable  buoyant  apparatus  is  boarded 
prior  to  being  placed  in  the  water. 

(b)  An  embarkation  ladder,  approved 
under  subpart  160.017  of  this  diapter, 
roust  be  at  each  embariiation  station  if 
the  distance  from  the  deck  on  which  an 
embarkation  station  is  located  to  the 
vessel's  lightest  operating  waterline  is 
more  than  10  feet. 
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§180.17S    Survival  ciaft  equipmrnt 

(a)  General.  Each  item  of  survival  craft 
equipment  must  be  of  good  quality,  and 
efficient  for  the  purpose  it  is  intended 
to  serve.  Unless  othwwise  stated  in  this 
section,  each  item  of  equipment  earned, 
whether  required  under  this  section  or 
not.  must  be  secured  by  lashings,  stored 
in  lockers,  compartments,  brackets,  or 
have  equivalent  mounting  or  storage 
arrangements  which  do  not: 

(llRoduce  survival  craft  capacity; 

(2)  Reduce  space  available  to  the 
occupants: 

(3)  Interfere  with  laimching,  recovery, 
or  rescue  operations;  or 

(4)  Adversely  affect  seaworthiness  of 
the  siuvival  craft. 

(b)  Inflatable  liferafts.  Each  inflatable 
liferaft  must  have  one  of  the  following 
equipment  packs  as  shown  by  the 
markings  on  its  container: 

(1)  Limited  Service; 

(2)  SOLAS  B  Pack; 

(3)  SOLAS  A  Pack:  or 

(4)  Ocean  Service. 

(c)  Life  floats.  Each  life  float  must  be 
Btted  with  a  lifeline,  pendants,  two 
paddles,  a  painter,  and  a  light. 

(d)  Buoyant  apparatus.  Each  buoyant 
apparatus  must  be  fitted  with  a  lifeline, 
pendants,  a  painter,  and  a  light. 

(e)  Equipment  specifications  for  life 
floats  and  buoyant  apparatus.  The 
equipment  required  for  lifefloats  and 
buoyant  apparatus  must  meet  the 
following  specifications: 

(1)  Lifeline  and  pendants.  The  lifeline 
and  pendants  must  be  as  furnished  by 
the  manufacturer  with  the  approved  hk 
float  or  buoyant  apparatus.  Replacement 
lifelines  and  pendants  must  meet  the 
requirements  in  subpart  160.010  of  this 
chapter. 

(2)  Paddle.  Each  paddle  must  be  of  at 
least  4  feet  in  length  and  buoyant. 
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(3)  Pail  ter.  The  painter  must: 

(i)  Be  o  at  least  100  feet  in  length,  but 
.not  less  than  3  times  the  distance 
between  the  deck  where  the  life  float  or 
buoyant  a  jparatus  it  serves  is  stowed 
and  the  Ic  west  load  waterline  of  the 
vessel: 

(ii)  Hav  3  a  breaking  strength  of  at  least 
1500  poui  ids,  except  that  if  the  capacity 
of  the  life  float  or  buoyant  apparatus  is 
50  persons  or  more,  the  brealdng 
strength  laust  be  at  least  3000  pounds; 

(iiij  Be  cf  a  dark  color  if  synmetic,  or 
of  a  type  oertified  to  be  resistant  to 
deterioration  firom  ultraviolet  lidit;  and 

(iv)  Be  stowed  in  such  a  way  toat  it 
runs  out  fteely  when  the  life  float  or 
buoyant  apparatus  floats  away  from  a 
sinking  vessel. 

(4)  Light  The  light  must  be  a  floating 
waterli^i  approved  imder  subpart 
161.010  of  this  chapter.  The  floating 
waterlighj  must  be  attached  around  the 
body  of  til  e  life  float  or  buoyant 
apparatus  by  a  12-thread  manila,  or 
equivalen  ,  lanyard  of  at  least  18  feet  in 
length. 

(U  Othet  sunrival  craft.  If  survival 
craft  othet  than  inflatable  liferafts,  life 
floats,  inflatable  buoyant  apparatus,  and 
buoyant  mparatus  are  carried  on  the 
vessel,  such  as  lifeboats  or  rigid  liferafts, 
they  must  be  installed,  arranged,  and 
equipped  as  required  under  subchapter 
H  (Passenger  Vessels)  of  this  chapter  for 
passengerj  vessels  on  the  same  route. 

Sut>part  B— Number  and  Type  of 
Survival  Craft 

S  180.200  ISurvlvai  craft— general. 

(a)  Each  survival  craft  required  on  a 
vessel  by  this  part  must  meet  one  of  the 
following: 

(1)  For  an  inflatable  liferaft— subpart 
160.051  0  this  chapter,  with  the 

TABLE  180.200(C) 


applicable  equipment  pack,  as 
determined  by  the  cognizant  OCMI. 
Each  inflatable  liferaft  required  on  a 
vessel  by  this  part  must  have  a  capacity 
of  6  persons  or  more.  Inflatable  liferafts 
may  be  substituted  for  inflatable 
buoyant  apparatus  or  life  floats  required 
under  this  section;' 

(2)  For  a  life  float— subpart  160.027  of 
this  chapter.  Buoyant  apparatus  may  be 
used  to  meet  requirements  for  life  floats 
if  the  buoyant  apparatus  was  installed 
on  board  the  vessel  on  or  before 
[effective  date  affinal  nilel  and  if  the 
buoyant  apparatus  remains  in  good  and 
serviceable  condition; 

(3)  For  an  inflatable  buoyant 
apparatus — subpart  160.010  of  this 
chapter.  Inflatable  buoyant- apparatus 
may  be  substituted  for  life  floats 
required  under  this  section. 

(b]  If  the  vessel  carries  a  small  boat  or 
boats,  the  capacity  of  these  boats  may  be 
counted  toward  the  buoyant  apparatus 
or  life  float  capacity  required  by  this 
part.  Such  boats  must  meet  the 
requirements  fw  safe  loading  and 
flotation  in  33  CFR  part  183,  and  must 
meet  the  stowage,  launching,  and 
equipment  requirements  in  this  part  for 
the  siuvival  craft  they  replace. 

(c)  A  summary  of  survival  craft 
requirements  is  provided  in  Table 
180.200(c).  The  citations  identify  the 
sections  of  this  part  which  contain  the 
specific  requirements. 


Route 

Oceans,  more  than  50  miles  offshore 
Oceans,  20-60  mfles  offshore 

Coastwise 


Great  Lakes  ....„„ .... 

Lakes,  Bays,  &  Sounds 


Survival  craft  requirements 


100%  ILn|-§  180.202(a) 

(a)  wood^100%  ISA— §  180.202(b) 

(b)  nonwopd— same  as  CoastMnse  (a)  &  (b>— ^  180.202(c) 
(a)coUwiter« 

(!)  w/9  ubdKnsion— 100%  LF2—§  180204(a)(2) 

(ii)  ex  sthig  nonwood  vessels,  s  65',  i  49  passengers,  w/coOteion  bkhd  and  simplified  sub- 
division n  way  of  Eng.  Rm  &  lazarette— 100%  LF2—§  180.15(c) 
(i)  m  9  8ubdhnsior>— 100%  IBA—§  180.204(a)(1) 
(iv)  w  itm  one  mile  of  shore 

(A)  wi>subdMSion-60%  LF  2-§  1 80.204(c)(2) 

(6)  w/o  subdivislorv-100%  LF  a— §  1 80204(c)(1 ) 
(b)  warm  waters 

0>1O(l%LF2-§18OJM>4(b) 

(ii)  wi  hin  one  mde  of  shore— NONE— §  180204(d) 

(a)  same  i  is  Coastwise  (a)  &  (b>— §  1 80206(a) 

(b)  within  xie  mile  of  shore— NONE— §  180206(b) 
(a)coldwMer4 

(i)  w/(  ubdKnsior>-60%  LF*— §  180207(a)(2) 

(H)  w/ )  subdMsior>-100%  LF2-§  180207(a)(1)  ^% 

Cm)  w  Ihm  1  mie  of  shore-NONE— §  1 80207(^  y 

(b)  warm  vater-MONE— §  180207(b) 


JMI 


TABLE  180.200(C)— Continued 


Route 


f^ivefs 


Survival  craft  requiremems 


(a)  cold  waters 

(i)  w/subdivisioo— NONE— §  180208(a)(2) 
(H)  w/o  subdivision— 60%  LF2—§  180208(a)(1) 
(iij)  within  one  mile  of  shore— NONE— §  1802()8(c) 

(b)  warm  water— NONE— §  180208(b) 


Abbreviations  used: 

ILR  -  inflatable  liferaft 

IBA  «  inflataoie  Buoyant  Apparatus. 

LF-LJfeFloaL 

1  Cold  water  means  the  cognizant  OCMI  has  determined  the  prevailing  temperature  of  the  water  is  <  1 5  *C  (59  °F) 

2  Any  buoyant  apparatus  in  use  on  an  existing  vessel  on  (insert  effective  date  of  the  nnal  ruki  may  be  used  to  meet  the  requirements  for  LF  as 
long  as  the  buoyant  apparatus  is  in  good  and  serviceable  condition— §  180.15(d). 

3Wanm  water  means  the  cognizant  OCMI  has  detemiined  the  prevailing  temperature  of  the  water  is  >  15  "C  (59  "F)-  - 

*  Stiallow  water  exception— §  1 80207(d). 

sShallow  water  exception— 1 180208(d).  . 


S 180202    Survival  craft— vmsels 
operating  on  oceans  routes. 

(a)  Each  vessel  certificated  to  operate 
on  an  oceans  route  more  than  50 
nautical  miles  oflshore  must  be 
provided  with  inflatable  liferafts  of  an 
aggregate  capacity  which  will 
accommodate  at  least  the  total  number 
of  persons  permitted  on  board. 

(b)  Each  vessel  constructed  of  wood 
and  certificated  to  operate  on  an  oceans 
route  not  more  than  50  nautical  miles 
offshore  must  be  provided  with 
inflatable  buoyant  apparatus  of  an 
aggregate  capacity  which  will 
accommodate  at  least  the  total  number 
of  persons  permitted  on  board. 

(c)  Each  vessel  constructed  of  a 
material  other  than  wood  and 
certificated  to  operate  on  an  oceans 
route  not  more  than  50  nautical  miles 
offshore  must  be  provided  with  the 
survival  craft  required  by  §§  180.204  (a) 
or  (b),  as  applicable. 

%  180204    Survival  craft— vessels 
opefating  on  coastwise  routes. 

(a)  Except  as  allowed  by  paragraph  (c) 
of  this  section,  each  vessel  certificated 
to  operate  on  a  coastwise  route  in  an 
area  and  time  of  year  where  the 
prevailing  water  temperature,  as 
determined  by  the  cognizant  CXIMI,  is 
15*C  (SQ-F)  or  less  must  either 

(1)  Be  provided  with  inflatable 
buoyant  apparatus  of  an  aggregate  - 
capacity  which  will  accommodate  at 
least  the  total  number  of  persons 
permitted  on  board;  or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§  179.310  or 
171.085  of  this  chapter  and  the 
standards  for  subdivision  in  §§  179.220 
and  179.320  of  this  subchapter  or  the 
standards  for  subdivision  and  damaged 
stability  in  §§  171.070  through  171.073 
and  171.080  of  this  chapter,  as 
appropriate,  and  be  provided  with  life 
floats  of  an  aggregate  capacity  which 


will  accommodate  at  least  the  total 
number  of  persons  permitted  on  board. 

(b)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  each  vessel  certificated 
to  operate  on  a  coastwise  route  in  an 
area  and  time  of  year  where  the 
prevailing  water  tem(>erature,  as 
determined  by  the  cognizant  OCMI,  is 
above  15°C  (59'F)  must  be  provided 
with  life  floats  of  an  aggregate  capacity 
which  wrill  accommodate  at  least  the 
total  number  of  persons  permitted  on 
board. 

(c)  Each  vessel  certificated  to  oi>erate 
on  a  coastwise  route  within  one  mile  of 
land  in  an  area  and  time  of  year  where 
the  prevailing  water  temperature,  as 
determined  by  the  cognizant  OCMI,  is 
15°C  (59''F)  or  less  must  either: 

(1)  Be  provided  with  life  floats  of  an 
aggregate  capacity  which  will 
accommodate  at  least  the  total  number 
of  persons  permitted  on  board;  or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§  179.310  or 
171.085  of  this  chapter  and  the 
standards  for  subdivision  in  §§  179.220 
and  179.320  of  this  subchapter  or  the 
standards  for  subdivision  and  damaged 
stability  in  §§  171.070  through  171.073 
and  171.080  of  this  chapter,  as 
appropriate,  and  be  provided  with  life 
floats  of  an  aggregate  capacity  which 
will  accommodate  at  least  50%  of  the 
total  number  of  persons  permitted  on 
board. 

(d)  Each  vessel  certificated  to  operate 
on  a  coastwise  route  within  one  mile  of 
land  in  an  area  and  time  of  year  where 
the  prevailing  water  temperature,  as 
determined  by  the  cognizant  (XIMI,  is 
above  15''C  (59''F)  is  not  required  to 
carry  siuvival  craft. 

f  180206    Survhrel  craft    vesaela 
operating  on  Great  Lakes  routes. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  each  vessel  certificated 
to  operate  on  a  Great  Lakes  route  must 
be  provided  with  the  survival  craft 


required  by  §§  180.204  (a)  or  (b),  as 
aporopriate. 

(b)  Each  vessel  certificated  to  operate 
on  a  Great  Lakes  route  within  one  mile 
of  land  is  not  required  to  carry  survival 
craft. 

i  180207    Survival  craft— vessels 
operaUrtg  on  lakes,  bays,  and  soumls 
routes. 

(a)  Except  as  allowed  by  paragraphs 
(c)  and  (d)  of  this  section,  each  vessel 
certificated  to  operate  on  a  lakes,  bays 
and  sounds  route  in  an  area  and  time  of 
year  where  the  prevailing  water 
temperature,  as  determined  by  the 
cognizant  OCMI.  is  IS^C  (SQ-F)  or  less 
must  either: 

(1)  Be  provided  with  life  floats  of  an 
aggregate  capacity  which  will 
accommodate  at  least  the  total  number 
of  persons  p)ermitted  on  board;  or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§179.310  or 
171.085  of  this  chapter  and  the 
standards  for  subdivision  in  §§  179.220 
and  179.320  of  this  subchapter  or  the 
standards  for  subdivision  and  damaged 
stability  in  §§  171.070  through  171.073 
and  171.080  of  this  chapter,  as 
appropriate,  and  be  provided  with  life 
floats  of  an  aggregate  capacity  which 
will  acconunodate  at  least  50%  of  the 
total  number  of  persons  permitted  on 
board. 

(b)  A  vessel  certificated  to  operate  on 
a  lakes,  bays 'and  sounds  route  in  an 
area  and  time  of  year  where  the 
prevailing  water  temperature,  as 
determined  by  the  cognizant  OCMI.  is 
above  15*C  (59"F)  is  not  required  to 
carry  survival  craft. 

(c)  A  vessel  certificated  to  operate  on 
a  lakes,  bays  and  sounds  route  within 
one  mile  of  land  is  not  required  to  carry 
survival  craft. 

(d)  For  a  vessel  certificated  to  operate 
on  a  lakes,  bays  and  sounds  route  in 
shallow  water  where  the  vessel  cannot 
sink  deep  enough  to  submerge  the 
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topmost  passenger  deck  or  where 
suiviv(M9  can  wade  ashore,  the 
cognizant  OCMI  may  waive  a 
requirement  for  life  floats,  if  the  OCMI 
detennines  that  it  is  safe  to  do  so,  taking 
into  consideration  the  vessel's  scope  of 
operation,  hazards  of  the  route,  and 
availabihty  of  assistance. 

§  1 8a208    Survival  craft— vessels 
operating  on  rivers  routes. 

(a)  Except  as  allowed  by  paragraphs 
(c)  and  (d)  of  this  section,  each  vessel 
certificated  to  operate  on  a  rivers  route 
in  an  area  and  time  of  year  where  the 
prevailing  water  temperature,  as 
determined  by  the  cognizant  OCMI,  is 
15'C  (59*F)  or  less  is  either: 

(1)  Be  provided  with  life  floats  of  an 
aggregate  capacity  which  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board; 
or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§  179.310  or 
171.085  of  this  chapter  and  the 
standards  for  subdivision  in  §§  179.220 
and  179.320  of  this  subdiapter  or  the 
standards  for  subdivision  and  damaged 
"stability  in  §§  171.070  through  171.073 
and  171.080  of  this  chapter,  as 
appropriate,  and  not  be  required  to  carry 
survival  craft. 

(b)  A  vessel  certificated  to  operate  on 
a  rivers  route  in  an  area  and  time  of  year 
where  the  prevailing  water  temperature, 
as  determined  by  the  cognizant  OCMI, 
is  above  15°C  (59*?)  is  not  required  to 
carry  survival  craft. 

(c)  A  vessel  certificated  to  operate  on 
a  rivers  route  within  one  mile  of  land 
is  not  required  to  carry  survival  craft. 

(d)  For  a  vessel  certificated  to  operate 
on  a  rivers  route  in  shallow  water  where 
the  vessel  cannot  sink  deep  enough  to 
submerge  the  topmost  passenger  deck  or 
where  survivors  can  wade  ashore,  the 
cognizant  OCMI  may  waive  a 
requirement  for  life  floats,  if  the  OCMI 
determines  that  it  is  safe  to  do  so,  taking 
into  consideration  the  vessel's  scope  of 
operation,  hazards  of  the  route,  and 
availability  of  assistance. 

§180.210    Rescue  boats. 

(a)  A  vessel  of  more  than  65  feet  in 
length  must  carry  at  least  one  rescue 
boat  unless  the  cognizant  OCMI 
determines  that: 

(1)  The  vessel  is  sufficiently 
maneuverable,  arranged,  and  equipped 
to  allow  the  crew  to  recover  a  helpless 
person  from  the  water, 

(2)  Recovery  of  a  helpless  person  can 
be  observed  from  the  operating  station; 
and 

(3)  The  vessel  does  not  regularly 
engage  in  operations  that  restrict  its 
maneuverability. 
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(b)  A  ve  esei  of  not  more  than  65  feet 
in  length  i^  not  required  to  carry  a 
rescue  bo^  unless: 

(1)  The  Vessel  carries  passengers  on 
an  open  oi  {>artially  enclosed  deck;  and 

(2)  The  I  :ognizant  OCMI  detennines 
that  the  v«  ssel  is  designed,  arranged,  or 
involved  i  a  operations  so  that  the  vessel 
itself  cane  ot  serve  as  an  adequate  rescue 
craft. 

(c)  On  a  vessel  of  more  than  65  feet 
in  length,  i  required  rescue  boat  and  its 
installatio  i  must  meet  the  requirements 
in  subcha;  >ter  H  (Passenger  Vessels)  of 
this  chapter  for  a  rescue  boat  on  a 
passenger  vessel  having  the  same  route. 
On  a  vess<  1  of  not  more  than  65  feet  in 
length,  a  r  Hjuired  rescue  boat  must  be 
acceptabU  to  the  cognizant  OCMI. 

PART  ISI^FIRE  PROTECTION 
EQUIPMENT 

Sut>part  A-t-General  Provisions 

181.115    /IpplicabiUty  to  existing  vessels. 
181.120    nuipment  installed  but  not 
requi 

Sut>{>art  B-KReserved 

Subpart  C-  -Fire  INain  Systam 

181.300    F  ire  pumps. 

181.310    F  ire  main  and  hydrants. 

181.320    F  ire  hoses  and  nozzles. 

Sutipart  D-i-Flxed  Fire  Extinguishing  and 
Detecting  Systems 

181.400    \A'here  required. 

181.410    I^xed  gas  Bre  extinguishing 

systemb. 
181.420    WB-engineered  fixed  gas  fire 

extingvishing  systems. 
181.425    Galley  hood  fire  extinguishing 

system  s. 
181.450    I  idependent  modular  smoke 

detect]  og  units. 

Sut>part  E-  -Portable  Fire  Extinguishers 
I  equired  number,  type,  and 

OQ. 

I  istallation  and  location. 


181.500 

locati<4i 
181.520 


Subpart  F<f-Addltionai  Equipment 

181.600 
181.610 

Authoril^; 
PR  58801, 
1.46. 


Hire  axe. 
ire  bucket. 

:  46  U.S.C.  3306;  E.0. 12234.  45 
CFR,  1980  Comp..  p.  277;  49  CFR 


Subpart  /  >— General  Provisions 

§181.115    Applicability  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b).  (c),  and  (d)  of  this 
section,  an  existing  vessel  must  comply 
with  the  ire  protection  equipment 
regulatiorts  applicable  to  the  vessel  on 
[date  of  day  before  effective  date  of 
regu/afioi^sj  or,  as  an  alternative,  the 
vessel  mat/  comply  with  the  regulations 
in  this  pa  "t. 

(b)  An  I  ixisting  vessel  with  a  hull,  or 
a  machin  try  space  boundary  bulkhead 
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or  deck,  composed  of  wood  or  fiber 
reinforced  plastic  or  sheathed  on  the 
interior  in  fiber  reinforced  plastic,  must 
comply  with  the  requirements  of 
§  181.400  on  or  before  [date  3  years  after 
effective  date  of  regulations]. 

(c)  New  installations  of  fire  protection 
equipment  on  an  existing  vessel,  which 
are  completed  to  the  satisfaction  of  the 
cognizant  OCMI  on  or  after)  effective 
date  of  regulations],  must  comply  with 
the  regulations  of  this  part.  Replacement 
of  existing  equipment  installed  on  the 
vessel  prior  to  [effective  date  of 
regulations  need  not  comply  with  the 
regulations]  in  this  part 

$181,120    Equipment  installed  but  not 
required. 

Fire  extinguishing  and  detecting 
equipment  installed  on  a  vessel  in 
excess  of  the  requirements  of  §§  181.400 
and  181.500  must  be  designed, 
constructed,  installed  and  maintained  in 
accordance  with  a  recognized  industry 
standard  acceptable  to  the 
Commandant. 

Subpart  B — Reserved 

Subpart  C — Fire  Main  System 

§181.300    Fire  pumps. 

(a)  A  self  priming,  power  driven  fire 
pump  must  be  installed  on  each  vessel: 

(1)  Of  not  more  than  65  feet  in  length 
which  is  a  ferry  vessel; 

(2)  Of  not  more  than  65  feet  in  length 
which  carries  more  than  49  passengers; 
or 

(3)  Of  more  than  65  feet  in  length. 

(b)  On  a  vessel  of  not  more  than  65 
feet  in  length  carrying  more  than  49 
passengers,  and  on  a  vessel  of  more  than 
65  feet  in  length,  the  minimum  capacity 
of  the  fire  pump  must  be  50  gallons  per 
minute  at  a  pressure  of  not  less  than  60 
poimds  per  square  inch  at  the  pump 
outlet.  TTie  pump  outlet  must  be  fitted 
with  a  pressure  gauge. 

(c)  On  a  ferry  vessel  of  not  more  than 
65  feet  in  length  carrying  not  more  than 
49  passengers,  the  minimum  capacity  of 
the  fire  pump  must  be  10  gallons  per 
minute.  The  fire  pump  must  be  capable 
of  projecting  a  hose  stream  from  the 
highest  hydrant,  through  the  hose  and 
nozzle  required  by  §  181.320,  a  distance 
of  25  feet. 

(d)  A  fire  pump  may  be  driven  by  a 
propulsion  engine.  A  fire  pump  must  be 
permanently  connected  to  the  fire  main 
and  may  be  connected  to  the  bilge 
system  to  meet  the  requirements  of 

§  182.520  of  this  subchapter. 

(e)  A  fire  pump  must  be  capable  of 
both  remote  operation  from  the 
operating  station  and  local,  manual 
operation  at  the  pump. 


S  181,310    Firs  main  and  bydrants. 

(a)  A  vessel  which  has  a  power  driven 
fire  pump  must  have  a  sufficient 
nuniber  of  fire  hydrants  to  reach  any 
part  of  the  vessel  using  a  single  length 
of  firehose. 

(b)  Piping,  valves,  and  fittings  in  a  fire 
main  system  must  comply  with  part 
182.  subpart  G  of  this  subchapter. 

§181.320    Fire  boees  and  nozzles. 

(a)  A  fire  hose  with  a  nozzle  must  be 
attached  to  each  fire  hydrant  at  all 
times.  For  fire  stations  located  on  open 
decks  or  cargo  decks,  where  no 
protection  is  provided,  hoses  may  be 
temporarily  removed  during  heavy 
weather  or  cargo  handling  operations, 
respectively.  Hoses  so  removed  must  be 
stored  in  nearby  accessible  locations. 

(b)  On  a  vessel  of  not  more  than  65 
feet  in  length  carrying  more  than  49 
passengers,  and  on  a  vessel  of  more  than 
65  feet  in  length,  each  hose  must: 

(1)  Be  lined  commercial  fire  hose  that 
conforms  to  UL  19  or  hose  that  is  listed 
and  labeled  by  an  independent 
laboratory  recognized  by  the 
Commandant  as  being  equivalent  in 
performance; 

(2)  Be  50  feet  in  length  and  1  Vz  inches 
in  diameter  and 

(3)  Have  fittings  of  brass  or  other 
suitable  corrosion-resistant  material 
which  comply  with  NFPA  1963. 

(c)  Each  fire  hose  on  a  vessel  of  not 
more  than  65  feet  in  length  carrying  not 
more  than  49  passengers  must: 

(1)  Comply  with  paragraphs  (bMl)  and 
(bK3)  of  this  section  or  be  garden  type 
hose  of  not  less  than  'Vfe  inch  nominal 
inside  diameter 

(2)  Be  of  one  piece  not  less  than  25 
feet  and  not  more  than  50  feet  in  length; 
and 

(3)  If  of  the  garden  type,  be  of  a  good 
commercial  grade  constructed  of  an 
inner  rubber  tube,  plies  of  braided  fabric 
reinforcement,  and  an  outer  cover  of 
rubber  or  equivalent  material,  and  of 
sufficient  strength  to  withstand  the 
maximum  pressure  which  can  be 
produced  by  the  fire  pump.  All  fittings 
on  the  hose  must  be  of  suitable 
corrosion-resistant  material. 

(d)  Each  nozzle  must  be  of  corrosion- 
resistant  material  and  be  capable  of 
being  changed  between  a  solid  stream 
and  a  spray  pattern.  A  nozzle  on  a 
vessel  of  not  more  than  65  feet  in  length 
carrying  more  than  49  passengers,  and 
on  a  vessel  of  more  than  65  fMt  in 
length,  must  be  of  an  approved  type. 

Subpart  D— Fiaed  Rra  ExtinyiisMng 
and  Detecting  Sysl 


§181.400    Whara  raquirsd. 

(a)  The  following  spaces  must  be 
equipped  with  a  Halon  or  carbon 


dioxide  fixed  gas  fire  extinguishing 
system,  in  compliance  with  §  181.410, 
except  as  otherwise  allowed  by 
paragraph  (b)  of  this  section: 

(IjA  space  containing  propulsion 
machinery; 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  50  hp; 

(3)  A  space  contaiuiog  an  oil  fired 
boiler, 

(4)  A  space  containing  machinery 
powered  by  gasoline  or  other  fuels 
having  a  flash  point  of  110°F  or  lower; 

(5)  A  space  containing  a  fiiel  tank  for 
gasoline  or  any  other  fuel  having  a  flash 
point  of  llO'F  or  Iowct; 

(6)  A  space  containing  combustible 
cargo  or  ship's  stores  inaccessible 
during  the  voyage  (in  these  types  of 
spaces  only  carbon  dioxide,  and  not 
Halon,  systems  will  be  allowed): 

(7)  A  paint  locker  and 

(8)  A  storeroom  containing  flammable 
liquids  (including  liquors  of  80  proof  or 
higher). 

Id)  Alternative  system  types  and 
exceptions  to  the  requirements  of 
paragraph  (a)  of  this  section  are: 

(1)  A  fixed  gas  fire  extinguishing 
system,  which  is  capable  of  automatic 
discharge  upon  heat  detection,  may  only 
be  installed  in  a  normally  unoccupied 
space  with  a  gross  volume  of  not  more 
than  6000  cubic  feet; 

(2)  A  pre-engineered  fixed  gas  fire 
extinguishing  system  must  be  in 
compliance  with  §  181.420  and  may 
only  be  installed  in  a  normally 
unoccupied  machinery  space,  a  paint 
locker,  or  a  storeroom  containing 
fiammable  liquids  (including  liquors  of 
80  proof  or  higher),  with  a  gross  volume 
of  not  more  than  2000  cubic  feet; 

(3)  A  B-4I  portable  fire  extinguisher 
installed  outside  the  space  may  be 
substituted  for  a  fixed  gas  fire 
extinguishing  system  in  a  storeroom 
containing  flammable  liquids  (including 
liqucws  of  80  proof  or  higher)  or  a  paint 
locker,  with  a  volume  of  not  more  that 
200  cubic  feet;  and 

(4)  A  space  which  is  so  open  to  the 
atmosphere  that  a  fixed  gas  fire 
extinguishing  system  would  be 
ineffective,  as  determined  by  the 
cognizant  OCMI.  is  not  required  to  have 
a  fixed  gas  fire  extinguishing  s)rstem. 

(c)  The  following  spaces  must  be 
equipped  with  a  fire  detecting  system  of 
an  approved  type  which  is  installed  in 
accordance  wUh  §  76.27  of  this  chapter, 
except  when  a  fixed  gas  fire 
extinguishing  system  which  is  capable 
of  automatic  discharge  upon  heat 
detection  is  installed  or  when  the  space 
is  manned: 

(1)  A  space  containing  propulsion 
machinery; 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  50  hp; 


(3)  A  space  containing  an  oil  fired 
boiler; 

(4)  A  space  containing  machinery 
powered  by  gasohne  or  any  other  fuels 
having  a  flash  point  of  110  "F  or  lower, 
aivd 

(5)  A  space  containing  a  fuel  tank  for 
gasoline  or  any  other  fuel  having  a  Bash 
point  of  110  "F  or  lower. 

(d)  All  grills,  brailcTS.  and  deep  fat 
fryers  must  be  fitted  with  a  grease 
extraction  hood  in  compliance  with 
§  181.425. 

[ei  Each  overnight  accommodation 
space  cm  a  vessel  with  o\'emight 
accommodations  for  passengers  must  be 
fitted  with  an  independent  modular 
smoke  detecting  and  alarm  unit  in 
compliance  with  §  181.450. 

(f)  An  enclosed  vehicle  space  must  be 
fitted  with  an  automatic  sprinkler 
system  which  meets  the  requirements  of 
§  76.25  of  this  chapter  and 

(1)  A  smoke  actuated  fire  detecting 
system  of  an  approved  type  which  is 
installed  in  accordance  with  §  76.27  of 
this  chapter;  or 

(2)  A  smoke  detecting  system  of  an 
approved  type  which  is  installed  in 
accordance  with  §  76  JJ3  of  this  chapter. 

(g)  A  partially  enclosed  vehicle  space 
must  be  fitted  with  a  manual  sprinkler 
system  which  meets  the  requirements  of 
§76.23  of  this  chapter. 

§181.410    Fixed  gas  fire  extinguishiog 
systems. 

(a)  General. 

(1)  A  fixed  gas  fire  extinguishing 
system  aboard  a  vessel  must  be 
approved  by  the  Commandant,  and  be 
custom  engineered  to  meet  the 
requirements  of  this  section  unless  the 
s>'stem  meets  the  requirements  of 
§181.420. 

(2)  System  components  must  be  listed 
and  labeled  by  an  inde{>endent 
laboratory.  A  component  from  a 
different  system,  even  if  from  the  same 
manufacturer,  must  not  be  used  unless 
included  in  the  approval  of  the  installed 
system. 

(3)  System  design  and  installation 
must  be  in  accordaxu:e  with  the  Marine 
IDesign,  Installation.  Operation,  and 
Maintenance  Manual  approved  for  the 
system  by  the  Commandant. 

(4)  A  fixed  gas  fire  extinguishing 
system  may  protect  more  than  one 
space.  The  quantity  of  extinguishing 
agent  must  be  at  l^st  sufficient  for  the 
space  requiring  the  greatest  quantity  as 
determined  by  the  requirements  of 
paragraphs  (0(4)  and  (g)(2)  of  this 
section. 

(b)  Controls. 

(1)  Controls  and  valves  £or  operation 
of  a  fixed  gas  fire  extinguishing  system 
must  be: 
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(i)  Located  outside  the  space 
protected  by  the  system;  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  fire  in  thd 
space  protected  by  the  system. 

(2)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  release  of  an 
extinguishing  agent  into  a  space  must 
require  two  distinct  operations. 

(3)  A  system  must  have  local  manual 
controls  at  the  storage  cylinders  capable 
of  releasing  the  extinguishing  agent.  In 
addition,  a  normally  manned  space 
must  have  remote  controls  for  releasing 
the  extinguishing  agent  at  the  primary 
exit  from  the  space. 

(4)  Remote  controls  must  be  located  in 
a  breakglass  enclosxire  to  preclude 
accidental  discharge. 

(5)  Valves  and  controls  must  be  of  an 
approved  type  and  protected  from 
damage  or  accidental  activation.  A  pull 
cable  used  to  activate  the  system 
controls  must  be  enclosed  in  conduit. 

(6)  A  system  protecting  more  than  one 
space  must  have  a  manifold  with  a 
normally  closed  stop  valve  for  each 
space  protected. 

(7)  A  gas  actuated  valve  or  device 
must  be  capable  of  manual  override  at 
the  valve  or  device. 

(8)  A  system,  which  has  more  than 
one  storage  cylinder  for  the 
extinguishing  agent  and  which  relies  on 
pilot  cylinders  to  activate  the  primary 
storage  cylinders,  must  have  at  least  two 
pilot  cylinders.  Local  manual  controls, 
in  compliance  with  paragraph  (b)(3)  of 
this  section,  must  be  provided  to 
operate  the  pilot  cylinders  but  are  not 
required  for  the  primary  storage 
cylinders. 

(9)  A  system  protecting  a  manned 
space  must  be  Htted  with  an  approved 
time  delay  and  alarm  arranged  to 
require  the  alarm  to  sound  for  at  least 
20  seconds  or  the  time  necessary  to 
escape  from  the  space,  whichever  is 
greater,  before  the  agent  is  released  into 
the  space.  Alarms  must  be 
conspicuously  and  centrally  located. 
The  alarm  must  be  powered  by  the 
extinguishing  agent. 

(lOj  A  device  must  be  provided  to 
automatically  shut  down  power 
ventilation  serving  the  protected  space 
and  engines  which  draw  intake  air  from 
the  protected  space  prior  to  release  of 
the  extinguishing  agent  inlo  the  space. 

(11)  Controls  and  storage  cylinaers 
must  not  be  in  a  locked  space  unless  the 
key  is  in  a  breakglass  type  box 
conspicuously  located  adjacent  to  the 
space. 

(c)  Storage  space. 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  a  storage  cylinder 
for  a  fixed  gas  extinguishing  system 
must  be: 
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(i)  Loc  ited  outside  the  space 
protecte<  by  the  system:  and 

(ii)  No  located  in  a  space  that  might 
be  inaco  ssible  in  the  event  of  a  fire  in 
the  spac(  i  protected  by  the  system. 

(2)  A I  ormally  imoccupied  space  of 
less  than  6000  cubic  feet  may  have  the 
storage  c  yrlinders  located  wiUiin  the 
space  pr  >tected.  When  the  storage 
cylinder ;  are  located  in  the  space: 

(i)  Th(  system  must  be  capable  of 
automat  c  operation  by  a  heat  actuator 
within  tie  space;  and 

(ii)  Hwe  manual  controls  in 
compliance  with  paragraph  (b)  of  this 
section  ^xcept  for  paragraphs  (b)(2)  and 
(b)(3).    T 

(3)  A  i  pace  containing  a  storage 
cylinder  must  be  maintained  at  a 
temperai  ure  within  the  range  frxim  -  20 
•F  (-30rC)  to  130  'F  (55  "C)  or  at 
another  emperature  as  listed  by  the 
inde{>en  lent  laboratory  and  stated  in 
the  mam  ifacturer's  approved  manual. 

(4)  A  i  torage  cylinder  must  be 
securely  fastened,  supported,  and 
protectei  1  against  damage. 

(5)  A  s  torage  cylinder  must  be 
accessib  e  and  capable  of  easy  removal 
for  rechi  rging  and  inspection. 
Provisions  must  be  available  for 
weighing  each  storage  cylinder  in  place. 

(6)  Where  subject  to  moisture,  a 
storage  cylinder  must  be  installed  to 
provide  e  space  of  at  least  2  inches 
between:  the  deck  and  the  bottom  of  the 
storage  Cylinder. 

(7)  A  Ralon  1301  storage  cylinder 
must  be  stowed  in  an  upright  position 
imless  otherwise  listed  by  the 
independent  laboratory.  A  carbon 
dioxide  Cylinder  may  be  inclined  not 
more  th4n  30"  frt)m  the  vertical,  unless 
fitted  wiith  flexible  or  bent  siphon  tubes, 
in  which  case  they  may  be  inclined  not 
more  th^n  80°  frx}m  the  vertical. 

(8)  Wl  lere  a  check  valve  is  not  fitted 
on  an  in  dependent  storage  cylinder 
discharoB,  a  plug  or  cap  must  be 
provide*  I  for  closing  the  outlet  resulting 
from  sto  rage  cylinder  removal. 

(9)  Ea<  h  storage  cylinder  must  meet 
the  requ  xements  of  §  147.60  of  this 
chapter. 

(10)  A  storage  cylinder  space  must 
have  do|>rs  which  open  outwards  or  be 

kickout  panels  installed  in 
>r. 
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(2)  A  distribution  line  must  extend  at 
least  2  inches  beyond  the  last  orifice 
and  be  closed  with  a  cap  or  plug. 

(3)  Piping,  valves,  and  fittings  must  be 
securely  supported,  and  where 
necessary,  protected  against  damage. 

(4)  Drains  and  dirt  traps  must  be  fitted 
where  necessary  to  prevent  the 
accumulation  of  dirt  or  moisture  and 
located  in  accessible  locations. 

(5)  Piping  must  be  used  for  no  other 
purpose  except  that  it  may  be 
incorporated  with  the  fire  detecting 
system. 

(6)  Piping  passing  through 
accommodation  spaces  must  not  be 
fitted  with  drains  or  other  openings 
within  such  spaces. 

(7)  Installation  test  requirements  for 
carbon  dioxide  systems.  The 
distribution  piping  of  a  carbon  dioxide 
fixed  gas  extinguishing  system  must  be 
tested  as  required  by  this  paragraph, 
upon  completion  of  the  piping 
installation,  using  only  carbon  dioxide.  ■ 
compressed  air.  or  nitrogen  gas. 

(i)  Piping  between  a  storage  cylinder 
and  a  stop  valve  in  the  manifold  must 
be  subjected  to  a  pressure  of  1,000  psi, 
except  as  permitted  in  paragraph 
(d)(7)(iii)  of  this  section.  Without 
additional  gas  being  introduced  to  the 
system,  the  pressure  drop  must  not 
exceed  300  psi  after  two  minutes. 

(ii)  A  distribution  line  to  a  space 
protected  by  the  system  must  be 
subjected  to  a  test  similar  to  that 
described  in  paragraph  (d)(7)(i)  of  this 
section  except  the  pressure  used  must 
be  600  psi.  For  the  purpose  of  this  test, 
the  distribution  piping  must  be  capped 
within  the  space  protected  at  the  first 
joint  between  the  nozzles  and  the 
storage  cylinders. 

(iii)  A  small  independent  system 
protecting  a  space  such  as  a  paint  locker 
may  be  tested  by  blowing  out  the  piping 
with  air  at  a  pressure  of  not  less  than 
100  psi  instead  of  the  tests  prescribed  in 
the  paragraphs  (d)(7)(i)  and  (d)(7)(ii)  of 
this  section. 

(8)  Installation  test  requirements  for 
Halon  1301  systems.  The  distribution 
piping  of  a  Halon  1301  fixed  gas 
extinguishing  system  must  be  tested,  as 
required  by  this  paragraph  (d).  upon 
completion  of  the  piping  installation, 
using  only  carbon  dioxide,  compressed 
air.  or  nitrogen. 

(i)  When  pressurizing  the  piping, 
pressure  must  be  increased  in  small 
increments.  Each  joint  must  be 
subjected  to  a  soap  bubble  leak  test,  and 
all  joints  must  be  leak  bee. 

(ii)  Piping  between  the  storage 
cylinders  and  the  manifold  stop  valve 
must  be  subjected  to  a  leak  test 
conducted  at  the  maximum  allowable 
working  pressure  at  130  *'F  (55  °C). 


Without  additional  gas  being  added  to 
the  system,  there  must  be  no  loss  of 
pressure  over  a  two  minute  period  after 
thermal  equilibrium  is  reached. 

(iii)  Distribution  piping  between  the 
manifold  stop  valve  and  the  first  nozzle 
in  the  system  must  be  capped  and 
pneumatically  tested  for  a  period  of  10 
minutes  at  150  psig.  At  the  end  of  10 
minutes,  the  pressure  drop  must  not 
exceed  10%  of  the  test  pressure. 

(e)  Pressure  relief.  When  require<t>by 
the  cognizant  OCMI,  spaces  which  are 
protected  by  a  fixed  gas  fire 
extinguishing  system  and  which  are 
relatively  air  tight,  such  as  refrigeration 
spaces,  paint  lockers,  etc.,  must  be 
provided  with  suitable  means  for 
relieving  excessive  pressure  within  the 
space  when  the  agent  is  released. 

(f)  Specific  requirements  for  carbon 
dioxide  systems.  A  custom  engineered 
fixed  gas  fire  extinguishing  system, 
which  uses  carbon  dioxide  as  the 
extinguishing  agent,  must  meet  the 
requirements  of  this  paragrap>h. 

(1)  Piping,  valves,  and  fittings  must 
have  a  bursting  pressing  of  not  less  than 
6,000  psi.  Piping,  in  nominal  sizes  of 
not  more  than  V*  inch,  must  be  at  least 
Schedule  40  (standard  weight),  and  in 
nominal  sizes  of  over  V4  inch,  must  be 
at  least  Schedule  80  (extra  heavy). 

(2)  A  pressure  relief  valve  or 
equivalent  set  to  relieve  at  between 
2,400  and  2,800  psi  must  be  installed  in 
the  distribution  manifold  to  protect  the 
piping  from  overpressurization. 

(3)  Nozzles  must  be  approved  by  the 
Commandant. 

(4)  When  installed  in  a  machinery 
space,  paint  locker,  a  space  containing 
flammable  liquid  stores,  or  a  space  with 
a  fuel  tank,  a  fixed  carbon  dioxide 
system  must  meet  the  following 
requirements. 

(i)  The  quantity  of  carbon  dioxide  (in 
pounds)  that  the  system  must  be  capable 
of  providing  to  a  space  must  not  be  less 
than  the  gross  volume  of  the  space 
divided  by  the  appropriate  fector  given 
in  Table  181.410(n(4)(i).  If  fuel  can 
drain  from  a  space  being  protected  to  an 
adjacent  space  or  if  the  spaces  are  not 
entirely  separatB.  the  volume  of  both 
spaces  must  be  used  to  detormine  the 
quantity  of  carbon  dioxide  to  be 
provided.  The  carbon  dioxide  must  be 
arranged  to  discharge  into  both  such 
spaces  simultaneously. 

Table  18t.410(f)<4)(i) 

(Gross  voiume  of  apac*  in  cubic  feet] 


Factor 

Ovar 

Notover 

IS 

1,600 

500 

16 

18 

1300 
4.500 

Table  1 81 .41 0(f)(4)(i)— Continued 

(Gross  volume  of  space  in  cubic  feet) 


Factor 

Over 

^4ot  over 

20 

22  

4,500 
50,000 

50,000 

I                          !-,.„„__,, 

(ii)  The  minimum  size  of  a  branch 
line  to  a  space  must  be  as  noted  in  Table 
181.410(0(4)(U). 

Table  I8i(f)(4)(ii) 


Maximum 
quantity  of 
cartxm  diox- 
ide required 

(pounds) 


100  .. 
225  .. 
300  .. 

600  .. 
1.000 
2,450 


Mini- 
mum 

nominal 
pipe 
size 

(inches) 


% 
1 

1.5 
2 


Maxi- 
mum 
quantity 
of  car- 
bon  di- 
oxide re- 
quired 
(pounds) 


2,500 

4.450 

7.100 

10,450 

15,500 


Mini- 
mum 

nominal 
pipe 
size 

(inches) 


2.5 
3 

3.5 
4 

4.5 


(iii)  Distribution  piping  within  a 
space  must  be  proportioned  bom  the 
distribution  line  to  give  proper  supply 
to  the  outlets  without  throttling. 

(iv)  The  number,  type,  and  location  of 
discharge  outlets  must  provide  uniform 
distribution  of  carbon  dioxide 
throughout  a  space. 

(v)  The  area  of  each  discharge  outlet 
must  not  exceed  85  percent  nor  be  less 
than  35  percent  of  the  nominal  cylinder 
outlet  area  or  the  area  of  the  supply 
pipe,  whichever  is  smaller.  The  nominal 
cylinder  outlet  area  (in  square  inches)  is 
determined  by  multiplying  the  factor 
0.0022  by  the  total  capacity  (in  pounds) 
of  all  carbon  dioxide  cylinders  in  the 
system,  except  in  no  case  must  the 
outlet  area  be  of  less  than  0.110  square 
inch. 

(vi)  The  discharge  of  at  least  85 
percent  of  the  required  amount  of 
carbon  dioxide  must  be  completed 
within  two  minutes. 

(5)  When  installed  in  an  enclosed 
ventilation  system  for  rotating  electrical 
propulsion  equipment  a  fixed  carbon 
dioxide  system  must  meet  the  following 
requirements. 

U)  The  quantity  of  carbon  dioxide  (in 
pounds)  must  be  sufficient  for  initial 
and  delayed  discharges  as  reqnredby 
this  paragraph.  The  initial  discharge 
must  be  equal  to  the  gross  volume  of  the 
system  divided  by  10  for  ventilation 
systems  having  a  volume  of  less  than 
2,000  cnUc  iset.  or  divided  by  12  fos 
ventilation  systems  having  a  volume  of 
at  least  2,000  cubic  feeL  In  addition, 
there  must  be  sufficient  carbon  dioxide 
available  to  permit  delayed  discharges 


to  maintain  at  least  a  25  percent 
concentr^on  imtil  the  eqxiipment  can 
be  stopped.  If  the  initial  discharge 
achieves  this  concentration  until  the 
equipment  is  stopped,  a  delayed 
discbaree  is  not  required. 

(ii)  The  piping  sizes  for  the  initial 
discharge  must  be  in  accordance  with 
Table  I81.4l0(f)(4)(ii)  and  the  discharge 
of  the  required  amount  must  be 
completed  within  two  minutes. 

(iii)  Piping  for  the  delayed  discharge 
must  not  be  less  than  V^  indi  nominal 
pipe  size,  may  be  incorporated  with  the 
initial  discharge  piping,  and  need  not 
meet  specific  requirement  for  discharge 
rate. 

(6)  When  installed  in  a  cargo  space  a 
fixed  carbon  dioxide  system  must  meet 
the  following  requirements. 

(i)  The  number  of  pounds  of  carbon 
dioxide  required  for  each  space  in  cubic 
feet  must  be  equal  to  the  gross  volume 
of  the  space  in  cubic  feet  divided  by  30; 

(ii)  System  piping  must  be  of  at  least 
V*  inch. 

(iii)  No  specific  discharge  rate  is 
required. 

(g)  Specific  requirements  for  Halon 
1301  systems. 

(1)  A  custom  engineered  fixed  gas  fire 
extinguishing  system,  which  uses  Halon 
1301,  must  comply  with  the  applicable 
sections  of  UL  Standard  1058  and  the 
requirements  of  this  paragraph  (g). 

12)  The  Halon  1301  quantity  and 
discharge  requirements  of  UL  1058 
apply,  with  the  exception  diat  the  Halon 
1301  design  concentration  must  be  6 
percent  at  the  lowest  ambient 
temperature  expected  in  the  space.  If  the 
lowest  temperature  is  not  known,  a 
temoerature  of  0  "F  must  be  assumed. 

(3)  Each  storage  cylinder  in  a  system 
must  have  the  same  pressure  and 
volume. 

(4)  Computer  programs  used  in 
designing  systems  must  have  been 
approved  by  an  independent  laboratory. 

f  181.420    Pre^nglnaarsdflMdgaafifa 
•xtinguishlrtg  systems. 

(a)  A  pre-engineered  fixed  gas  fire 
extinguishing  system  must: 

(1)  Be  approved  by  the  Commandant; 

(2)  Be  capable  of  manual  actuation 
from  outside  the  space  in  addition  to 
automatic  actuation  by  a  heat  detector 
and 

•  (3)  Automatically  shtit  down  all 
power  ventilation  systems  and  all 
engines  that  draw  intake  air  from  within 
the  protected  space. 

(bj  A  vessel  on  which  a  pre- 
engineered  fixed  gas  system  is  installed 
must  have  the  following  equipment  at 
the  operating  station: 

(1)  A  light  to  indicate  discharge; 

(2)  An  audible  alarm  which  sounds 
upon  discharge;  and 
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(3)  A  means  to  reset  devices  used  to 
automatically  shut  down  ventilation 
systems  and  engines  as  required  by 
paragraph  (a)(3)  of  this  section. 

(c)  Only  one  pre-engineered  fixed  gas 
system  is  allowed  to  be  installed  in  each 
space  protected  by  such  a  system. 

1181.425   Qaitoy  hood  Are  extlnguistiing 
eystems. 

(a)  A  grease  extraction  hood  required 
by  §  181.400  must  meet  UL  710. 

(b)  A  grease  extraction  hood  must  be 
equipped  with  a  dry  or  wet  chemical 
fire  extinguishing  system  meeting  the 


applicable  sections  of  NFFA  17  or  17A, 
and  mus  be  fisted  by  an  independent 
laboratoi  ^  recognized  by  the 
Comman  lant. 

1181.450    Independent  modular  smoke 
detecting  units. 

An  inc  spendent  modular  smoke 
detecting  unit  must: 

(a)  Me4t  UL  Standard  217  and  be 
listed  as  k  "Single  Station  Smoke 
Detector-  -Also  suitable  for  use  in 
Recreatic  nal  Vehicles"; 

(b)  Coi  tain  an  independent  power 
source;  apd 

Table.— 181.500(a) 


Space  protected 


Operating  station 


Machinery  space 


Open  vehicle  deck 


Accomodatkm  space 


Gaiiey.  pantry,  concession  starxl . 


(b)  A  vehicle  deck  without  a  fixed 
sprinkler  system  and  exposed  to 
weather  must  have  one  B-II  portable  fire 
extinguisher  for  every  five  vehicles, 
located  near  an  entrance  to  the  space. 

(c)  The  cognizant  OCMI  may  permit 
the  use  of  a  larger  portable  fire 
extinguisher,  or  a  semiportable  fire 
extinguisher,  in  lieu  of  those  required 
by  this  section. 

(d)  The  frame  or  support  of  each  B- 
V  fire  extinguisher  permitted  by 
paragraph  (c)  of  this  section  must  be 
welded  or  otherwise  permanently 
attached  to  a  bulkhead  or  deck. 

f  181.520   Installation  and  location. 

Portable  fire  extinguishers  must  be 
located  so  that  they  are  clearly  visible 
and  readily  accessible  from  the  space 
being  protected.  The  installation  and 
location  must  be  to  the  satisfaction  of 
the  Officer  in  Charge,  Marine 
Inspection. 


Sulipart 
f  181.600 


A 
must 
in  or 
station. 


(c)  Alarm  on  low  power. 

Subpart  E— Portable  Fire 
Extinguishers 

$181,500    Required  numtier,  type,  and 
location. 

(a)  Each  portable  fire  extinguisher  on 
a  vessel  must  be  of  an  approved  type. 
The  minimum  number  of  portable  fire 
extinguishers  required  on  a  vessel  must 
be  acceptable  to  the  cognizant  OCMI, 
but  must  be  not  less  than  the  minimum 
nimiber  required  by  Table  181.500(a] 
and  other  provisions  of  this  section. 


Minimum  num- 
t)er  required 


1  for  each  10 
vehKies 


1  for  each 
2.500  square 
feet  orfrao- 
tk>n  thereof 

1 


CQ  Class 


B-I.C-1 


B-II,  C-tl  k>- 
catediust 
outskJeexit 


B-II 


A-ll 


A-II.B-II 


Medium 


nsiori  •••••■••••I 

002 

Dry  chemical 
Haton 

C02 

Dry  chemwal 
Foam 

Haton 

002 

Drychemk»l 
Foam 

Dry  chemk:al 

Foam  

Dry  chemnal 


Minimum 
size 


2.51b. 
4  1b. 
21b. 
101b. 


151b. 
101b. 
2.5  gal 

101b. 
151b. 
10  K). 
2.5  gal. 


51b. 
2.5  gal. 
10  b. 


^—Additional  Equipment 
Fire  axe. 


vessil  of  more  than  65  feet  in  length 
ha\  e  at  least  one  fire  axe  located 
adjacent  to  the  primary  operating 


§181.610    Fire  bucket 

A  vess  )1  must  have  at  least  three  2^/2 
gallon  bi  ckets,  with  an  attached  lanyard 
satisfactory  to  the  cognizant  OCMI, 
placed  s4^  as  to  be  easily  available 
during  ai  i  emergency.  The  words  "FIRE 
BUCKET  "  must  be  stenciled  in  a 
contrast!  ig  color  on  each  bucket. 

PART  1{  2— MACHINERY 
INSTAL1AT10N 

Subpart  t  —General  Provisions 

182.100 
182.115 
182.130 

Subpsrt 

182.200 
182.220 


[ntent 

Applicability  to  existing  vessels. 

Alternative  standards. 

—PropuWon  Machinery 

General. 
Installations. 


Subpart  C— Auxiliary  Machinery 

182.300  General. 

182.310  Installations. 

182.320  Hot  water  heaters. 

182.330  Pressure  vessels. 

Subpart  D— Specific  Machinery 
Requirements 

182.400    Applicability. 

182.405    Fuel  restrictions. 

182.410    General  requirements. 

182.415    Carburetors. 

182.420    Engine  cooling. 

182.422    Keel  and  grid  cooler  installations. 

182.425    Engine  exhaust  cooling. 

182.430    Engine  exhaust  pipe  installation. 

182.435    Integral  fuel  tanks. 

182.440    Independent  fuel  tanks. 

182.445    Fill  and  sounding  pipes  for  fuel 

tanks. 
182.450    Vent  pipes  for  fuel  tanks. 
182.455    Fuel  piping. 
182.458    Portable  fiMl  systems. 
1 82.460    Ventilation  of  spaces  containing 

machinery  powered  by.  or  fuel  tanks  for, 

gasoline. 
182.465    Ventilation  of  spaces  containing 

diesel  machinery. 


182.470    Ventilation  of  spaces  containing 

diesel  fiiel  tanks. 
182.480    Flammable  vapor  detection 

systems. 

Subpart  E— Bilge  and  Ballast  Systems 

182.500  General. 

182.510  Bilge  piping  system. 

182.520  Bilge  pumps. 

182.530  Bilge  level  alarms. 

182.540  Ballast  systems. 

Subpart  F— Steering  Systems 

182.600    General. 

182.610    Main  steering  gear. 

182.620    Auxiliary  means  of  steering. 

Subpart  O— Piping  Systems 

182.700    General. 

182.710    Piping  for  vital  systems. 

182.715    Piping  subject  to  more  than  150  psl 

in  non-vital  systems. 
182.720    Nonmetallic  piping  materials. 
182.730    NonfeiTous  metallic  piping 

materials. 
Authority:  46  U.S.C  3306;  E.G.  12234,  45 
FR  58801,  3  CFR.  1980  Comp.,  p.  277;  49  CFR 
1.46. 

Subpart  A— Qeneral  Provisions 

§182.100   Intent 

This  part  contains  requirements  for 
the  design,  construction,  installation, 
and  operation  of  propulsion  and 
auxiliary  machinery,  piping  and 
pressure  systems,  steering  apparatus, 
and  associated  safety  systems. 
Machinery  and  equipment  installed  on 
each  vessel  must  be  suitable  for  the 
vessel  and  its  operation  and  for  the 
purpose  intended.  All  machinery  and 
equipment  must  be  installed  and 
maintained  in  such  a  manner  as  to 
afford  adequate  protection  from  causing 
fire,  explosion,  machinery  failure,  and 
personnel  injury. 

§  182.1 1 S    Applicability  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b)  and  (c)  of  this  section,  an 
existing  vessel  must  comply  with  the 
regulations  on  machinery,  bilge  and 
ballast  system  equipment,  steering 
apparatus,  and  piping  systems  or 
components  which  were  applicable  to 
the  vessel  on  [date  of  day  before 
effective  date  of  regulations]  or,  as  an 
alternative,  the  vessel  may  comply  with 
the  regulations  in  this  part. 

(b)  New  installations  of  machinery, 
bilge  and  ballast  system  equipment, 
steering  equipment,  and  piping  systems 
or  components  on  an  existing  vessel, 
which  are  completed  to  the  satisfaction 
of  the  cognizant  OCMI  on  or  after 
[effective  date  of  regulations],  must 
comply  with  the  regulations  of  this  part. 
Replacement  of  existing  equipment 
installed  on  the  vessel  prior  to  [effective 
date  of  regulations]  need  not  comply 
with  the  regulations  in  this  part. 


(c)  An  existing  vessel  equipped  with 
machinery  powered  by  gasoline  or  other 
fuels  having  a  flash  point  of  110  'F  or 
lower  must  comply  with  the 
requirements  of  §  182.410(c)  on  or 
before  [date  3  years  after  effective  date 
of  regulations]. 

§182.130    Alternative  standards. 

(a)  A  vessel  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers  propelled  by  gasoline  or 
diesel  internal  combustion  engines, 
other  than  a  dynamically  supported 
craft,  may  comply  with  the 
requirements  listed  in  paragraph  (b)  of 
this  section  instead  of  complying  with 
the  requirements  of  this  part. 

(b)  The  alternative  standards  for 
vessels  identified  in  paragraph  (a)  of 
this  section  are: 

(1)  Auxiliary  boilers,  hot  water 
heaters,  and  all  unfired  pressure  vessels 
must  comply  with  subpart  C  of  this  part; 

(2)  GasoUne  engines  must  comply 
with  S  182.415: 

(3)  Bilge  systems  must  comply  with 
§182.500; 

(4)  Steering  systems  must  comply 
with  subpart  F  of  this  part;  and 

(5)  The  following  American  Boat  and 
Yacht  Council  (ABYC)  Projects  and 
regulations  in  33  CFR  subchapter  S 
(Boating  Safety),  where  applicable: 

(i)  H-2— "Ventilation  of  Boats  Using 
Gasoline,"  or  33  CFR  part  183,  subpart 
K.  "Ventilation": 

(ii)  H-22— "DC  Electric  Bilge  Pumps 
Operating  Under  50  Volts": 

(iii)  H-24— "Gasoline  Fuel  Systems", 
or  33  CFR  part  183,  subpart  J— "Fuel 
System": 

(iv)  H-25— "Portable  Fuel  Systems  for 
Flammable  Liquids": 

(v)  H-32— "Ventilation  of  Boats  Using 
Diesel  Fuel"; 

(vi)  H-33— "Diesel  Fuel  Systems": 

(vii)  P-1— "Installation  of  Exhaust 
Systems  for  Propulsion  and  Auxiliary 
Engines":  and 

(viii)  P-4— "Marine  Inboard  Engines". 

Subpart  B— Propulsion  IMachinary 

§182.200    QeneraL 

(a)  Propulsion  machinery  must  be 
suitable  in  type  and  design  for 
propulsion  requirements  of  the  hull  in 
which  it  is  installed  and  capable  of 
operating  at  constant  marine  load  under 
such  requirements  without  exceeding  its 
designed  limitations. 

(b)  All  engines  must  have  at  least  two 
means  for  stopping  the  engine(s)  under 
any  operating  conditions.  The  fuel  oil 
shutofT  required  at  the  engine  by 

§  182.455(b)(4)  will  satisfy  one  means  of 
stopping  the  engine. 


§182.220    installations. 

(a)  Except  as  otherwise  provided  in 
this  section,  propulsion  machinery 
installations  must  comply  with  the 
provisions  of  this  part. 

(b)  The  requirements  for  machinery 
and  boilers  for  steam  and  electrically 
propelled  vessels  are  contained  in 
applicable  regulations  in  subchapter  F 
(Marine  Engineering)  and  subchapter  J 
(Electrical  Engineering)  of  this  chapter. 

(c)  Propulsion  machinery  of  an 
unusual  type  for  small  passenger  vessels 
must  be  given  separate  consideration 
and  must  be  subject  to  such 
requirements  as  determined  necessary 
by  the  Officer  in  Charge,  Marine 
Inspection.  These  unusual  types  of 
propulsion  machinery  include: 

(1)  Gas  turbine  machinery 
installations: 

(2)  Air  screws; 

(3)  Hydraulic  jets;  and 

(4)  MJachinery  installations  using 
propulsion  and  lift  devices. 

Subpart  C— Auxiliary  Machinery 

§182.300    General. 

Auxiliary  machinery  must  be  suitable 
in  type  and  design  for  the  purpose 
intended. 

§182.310    Installations. 

(a)  Auxiliary  machinery  of  the 
internal  combustion  piston  type  must 
comply  with  the  provisions  of  this  part. 

(b)  Auxiliary  madlinery  of  the  steam 
or  gas  turbine  type  will  be  given 
separate  consideration  and  must  meet 
the  applicable  requirements  of 
subchapter  F  (Marine  Engineering)  of      > 
this  chapter  as  determined  necessary  by 
the  cognizant  OCMI. 

(c)  Auxiliary  boilers  and  heating 
boilers  and  their  associated  piping  and 
fittings  will  be  given  separate 
consideration  and  must  meet  the 
applicable  requirements  of  subchapter  F 
(Marine  Engineering)  of  this  chapter  as 
determined  necessary  by  the  cognizant 
OCMI,  except  that  heating  boilers  must 
be  tested  or  examined  every  three  years. 

§182.320    Hot  wster  heaters. 

(a)  A  hot  water  heater  must  meet  the 
requirements  of  parts  52  and  63  of  this 
chapter  if  rated  at  more  than  100  psig 
(689  kPa)  or  250''F  (121»C). 

(b)  A  hot  water  heater  must  meet  the 
requirements  of  parts  53  and  63  of  this 
chapter  if  rated  at  not  more  than  100 
psig  (689  kPa)  and  250^  (121°C),  except 
that  an  electric  hot  water  heater  is  also 
acceptable  if  it: 

(1)  Has  a  capacity  of  not  more  than 
120  gallons  (454  liters); 

(2)  Has  a  heat  input  of  not  more  than 
58.6  kilowatts  (200,000  Btu  per  hour): 
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(3)  Is  listed  by  Underwriters' 
Laboratories  under  UL  Standard  174  or 
1453: and 

(4)  Is  protected  bv  a  pressure- 
temperature  relief  devica. 
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S182.3M 

All  unCrcd  pressure  vessels  must  be 
installed  to  the  satisfaction  of  the 
cognizant  OCML  The  design, 
constnictian.  and  original  testing  of 
such  unfiled  pressure  vess^  must  meet 
the  applicable  requirements  of 
subchapter  F  (Marine  Engineering)  of 
this  chapter. 

Subpart  D— SpecMc  MacMiwry 
Requirements 

S  182.400    AppHcaWIHy. 

(a)  This  subpart  appUes  to  all 
propulsion  and  auxiliary  machinery 
installations  of  the  internal  combustion 
piston  type. 

(b)  Requiranents  of  this  subpart  that 
are  only  appUcable  to  engines  whidi 
use  gasoline  or  other  fuels  having  a 
flashpoint  of  110*F  or  lower  are 
specifically  desigaated  in  each  section. 

(c)  Requirements  of  this  subpart  that 
are  only  applicable  to  engines  which 
use  dieod  hiel  or  other  fuels  having  a 
flashpoint  of  more  than  HOT  are 
specifically  designated  in  each  section. 

(d)  Where  no  specific  gasoline,  diesel, 
or  other  fuel  designation  exists,  the 
requirements  of  this  subpart  are 
applicable  to  all  types  of  fuels  and 
machinery. 

S182.40S   FtNl  rMtrtettona. 

The  use  of  alternative  fuels,  other 
than  diesel  fuel  or  gasoline,  as  fuel  for 
an  internal  combustion  engine  will  be 
reviewed  on  a  case  by  case  basis  by 
Commandant. 

1182.410   Qanaral  requlranwnts. 

(a)  Starting  motors,  generators,  and 
any  spark  producing  device  must  be 
mounted  as  high  above  the  bilges  as 
practicable.  EJectrical  equipment  in 
spaces,  compaftments,  or  enclosures 
that  contain  machinery  powwed  by,  or 
fuel  tanks  for,  gasoline  or  other  fuels 
having  a  flashpoint  of  HOT  or  lower 
must  be  explosion-prooi,  intrinsically 
safe,  or  igi^on  protected  for  use  in  a 
gasoline  atmosphere  as  required  by 

§  183.530  of  this  subchap|er. 

(b)  Gauges  to  indicate  engine  RPM, 
cooling  water  discharge  temperature, 
and  lubricating  oil  pressiue  must  be 
provided  for  aU  pro|mlsion  engines 
installed  in  the  vesseL  The  gauges  must 
be  readily  visible  at  the  operating 
station. 

(c)  An  enclosed  space  containing 
machinery  powered  by  gasoline  or  other 
fuels  having  a  flash  point  of  HOT  or 


lower  m  ust  be  equipped  with  a 
flammdHe  vapor  detection  device  in 
compliance  with  §  182.48a 

(d)  In  systems  and  applications  where 
flexible  hoses  are  permitted  to  be 
clampea: 

(1)  Dquble  hose  clamping  is  re^iired 
where  practicable; 

(2)  Tnp  clamps  must  be  of  a  corrosion 
resistant  metaUic  m^erial; 

(3)  Tfa^  clamps  must  not  depend  on 
spring  tension  far  their  holding  power,  - 
and 

(4)  Two  clamps  must  be  used  on  each 
end  of  tie  hose,  or  cme  hose  clamp  can 
be  used  if  the  pipe  ends  are  expanded 
or  beaded  to  provide  a  positive  slop 
against  |ose  slippage. 

(e)  Anj  overspeed  trip  and  or 
shutdovfa  device  must  be  installed  on 
all  diesa  engine  installatiraia  designed 
to  prodiice  300  or  more  horsepower 
under  ideal  conditions,  as  follows: 

(1)  Fot  main  propulsion  engines,  meet 
section  14.11.6  of  the  ABS  "Rules  for 
Building  and  Qassing  Steel  Vessels." 

(2)  For  generator  prime  movers,  meet 
section  $5.21.2  of  the  ABS  "Rules  for 
Buildina  and  Qassing  Steel  Vessels." 

f182.4li    Cafturelors. 

fa)Al  carburetors  except  the 
downdr  ift  type  must  be  equipped  with 
integral  or  externally  fitted  drip 
collectofs  of  adequate  capacity  and 
arranged  so  as  to  permit  ready  removal 
of  fuel  leakage.  Externally  fitted  drip 
collectors,  must  be  covered  with  flame 
screen*.  Drip  collectors,  where 
practice  >le,  should  automatically  drain 
back  to  I  ngine  air  intakes. 

(b)  Al  gasoline  engines  installed  in  a 
vessel,  e  iccept  outboard  engines,  must  be 
equippe  1  with  an  acceptable  means  of 
backfire  flame  control.  Installation  of 
backfire'flame  arresters  bearing  basic 
Approval  Numbers  162.015  or  162.041 
or  engin^  air  and  fiiel  induction  systems 
bearing  lasic  Approval  Numbers 
162.042  or  162L043  may  be  continued  in 
use  as  long  as  they  ara  service^le  and 
in  good  condition.  New  installations  or 
replacei^ents  must  meet  the  applicable 
requiren  lents  of  this  section. 

(c)  Th )  following  are  acceptable 
means  of  backfire  flame  control  for 
gasoline  engines: 

(1)  A  backfire  flame  arrester 
complyiig  with  SAE  J-1928  or  UL  1111 
and  maaced  accordingly.  The  flame 
arresto'  inust  be  suitably  secured  to  the 
air  intakb  with  a  flametight  OHinection. 

(2)  An  engine  air  and  ni<^  inducti<m 
system  which  provides  ftdi>quate 

Srotectien  from  propagation  of  backfire 
amp  tofthe  atmosphere  equivalent  to 
that  proiided  by  an  acceptable  backfire 
flame  arrester.  A  gasohne  engine 
utilizing  an  air  and  furi  indiiction 


JMi 


system,  and  operated  without  an 
approved  backfire  flame  arrester,  must 
either  include  a  reed  valve  assembly  or 
be  installed  in  accordance  with  SAE  \- 
1928. 

(3)  An  arrangement  of  the  carburetor 
or  engine  air  induction  system  Aat  will 
disperse  any  flames  caused  by  engine 
backfire.  The  flames  must  be  dispersed 
to  the  atmosphere  outside  the  vessel  In 
such  a  manner  that  the  flames  will  not 
endanger  the  vessel,  persons  on  board, 
or  nearby  vessels  and  structures.  Flame 
dispersion  may  be  achieved  by 
attachments  to  the  carburetor  or  location 
of  the  engine  air  induction  system.  All 
attachments  must  be  of  metallic 
construction  with  flametight 
coimections  and  firmly  secured  to 
withstand  vibration,  shock,  and  engine 
backfire.  Such  installations  do  not 
require  formal  approval  and  labeling  but 
must  comply  with  this  subpart. 

(4)  An  engine  air  induction  system  on 
a  vessel  with  an  integrated  engine-vessel 
design  must  be  approved,  marked,  and 
tested  under  §  162.043  of  this  chapter. 

§182.420    Engine  coding. 

(a)  Except  as  otherwise  provided  in 
paragraphs  (b>,  (c),  (d),  and  (e)  of  this 
section,  all  engines  must  be  water 
cooled  and  meet  the  requirements  of 
this  paragraph. 

(1)  The  engine  head,  block,  and 
exhaust  manifold  must  be  water- 
jacketed  and  cooled  by  water  from  a 
pump  whid>  operates  whenever  the 
engine  is  operating. 

(2)  A  suitable  hull  strainer  must  be 
installed  in  the  circulating  raw  water 
intake  line  of  an  engine  cooling  water 
system. 

(3)  A  closed  fresh  water  system  may 
be  used  to  cool  the  engine. 

(b)  An  engine  water  cooling  system  on 
a  vessel  of  not  more  than  65  feet  in 
length  carrying  not  mora  dum  12 
passengers,  may  comply  with  the 
requirements  of  ABYC  Project  P-4, 
"Marine  Inboard  Engines,"  instead  of 
the  requirements  of  paragraph  (a)  of  diis 
section. 

(c)  On  a  vessel  of  not  mora  than  65 
feet  in  length  carrying  not  more  than  12 
passengers,  a  propulsion  gasoline 
engine  may  be  air  cooled  when  in 
compliance  with  the  requirements  of 
ABYC  Project  P-l,  "Marine  Inboard 
Engines." 

(d)  An  auxiliary  gasoline  engine  may 
be  air  cooled  whoi: 

(1)  It  has  a  self-contained  fuel  system 
and  it  is  installed  on  an  open  deck;  or 

(2)  On  a  vessri  of  not  more  than  65 
feet  in  length  carrying  not  more  than  12 
passengers,  it  is  in  compliance  with  the 
requirements  of  ABYC  P-4.  "Marine 
Inboard  Engines." 


(e)  A  propulsion  or  auxiliary  diesel 
engine  may  be  air  cooled  or  employ  an 
air  cooled  jacket  water  radiator  when: 

(1)  Installed  on  an  open  deck  and 
sufficient  ventilation  for  machinery 
cooling  is  available; 

(2)  Installed  in  an  enclosed  or 
partially  enclosed  space  for  which 
ventilation  for  machinery  cooling  is 
provided,  which  complies  with  toe 
requirement  of  §  119.465(b),  and  other 
necessary  safeguards  are  taken  so  as  not 
to  endanger  the  vessel;  or 

(3)  Installed  on  a  vessel  of  not  more 
than  65  feet  in  length  carrying  not  more 
than  12  passengers,  in  compliance  with 
the  requirements  of  ABYC  Project  P-4, 
"Marine  Inboard  Engines." 

§182.422    Keel  and  grid  cooler 
Installations. 

(a)  A  keel  or  grid  cooler  installation 
used  for  engine  cooling  must  be 
designed  to  prevent  nooding. 

Cb)  A  shutoff  valve  must  be  located 
where  the  cooler  piping  penetrates  the 
shell,  as  near  the  shell  as  practicable, 
except  where  the  penetration  is  forward 
of  the  collision  bulkhead. 

(c)  The  thickness  of  the  inlet  and 
discharge  connections,  outboard  of  the 
shutofl  valves  required  by  paragraph  (b) 
of  this  section,  must  be  at  least  Schedule 
80. 

(d)  Short  lengths  of  approved 
nonmetallic  flexible  hose,  fixed  by  hose 
clamps,  may  be  used  at  machinery 
coimections  for  a  keel  cooler 
installation. 

§182.425   Engine  exhaust  cooling. 

(a)  Except  as  otherwise  provided  in 
this  paragraph,  all  engine  exhaust  pipes 
must  be  water  cooled. 

(1)  Vertical  dry  exhaust  pipes  are 
permissible  if  installed  in  compliance 
with  §§  177.405(b)  and  177.970  of  this 
subchapter. 

(2)  Horizontal  dry  exhaust  pipes  are 
permitted  only  if: 

(i)  They  do  not  pass  through  living  or 
berthmg  spaces: 

(ii)  They  terminate  above  the  deepest 
load  waterline; 

(iii)  They  are  so  arranged  as  to  prevent 
entry  of  cold  water  from  rough  or 
boardmgseas; 

(iv)  They  are  constructed  of  corrosion 
resisting  material  at  the  hull 
penetration;  and 

(v)  They  are  installed  in  compliance 
with  §§  177.405(b)  and  177.970  of  this 
subchapter. 

(b)  The  exhaust  pipe  cooling  water 
system  must  comply  with  the 
requirements  of  this  paragraph. 

(1)  Water  for  cooling  the  exhaust  pipe 
must  be  obtained  from  the  engine 
cooling  water  system  or  a  separate 
engine  driven  pump. 


(2)  Water  for  cooling  the  exhaust  pipe, 
other  than  a  vertical  exhaust,  must  be 
injected  into  the  exhaust  system  as  near 
to  the  engine  manifold  as  practicable. 
The  water  must  pass  through  the  entire 
length  of  the  exhaust  pipe. 

(3)  The  part  of  the  exhaust  system 
between  the  point  of  cooling  water 
injection  and  the  engine  manifold  must 
be  water-jacketed  or  effectively 
insulated  and  protected  in  compliance 
writh  §§  177.405(b)  and  177,970  of  tiiis 
subchapter. 

(4)  Vertical  exhaust  pipes  must  be 
water-jacketed  or  suitably  insulated 
between  the  engine  manifold  and  the 
spark  arrester  required  by  §  182.430(g). 

(5)  When  the  exhaust  cooling  water 
system  is  separate  from  the  engine  . 
cooling  water  system,  a  suitable  warning 
device,  visual  or  audible,  must  be 
installed  at  the  operating  station  to 
indicate  any  reduction  in  normal  water 
flow  in  the  exhaust  cooling  system. 

(6)  A  citable  hull  strainer  must  be 
installed  in  the  circulating  raw  water 
intake  line  for  the  exhaust  cooling 
system. 

(c)  Engine  exhaust  cooling  systems 
built  in  accordance  with  the 
requirements  of  ABYC  Project  P-l, 
"Installation  of  Exhaust  Systems  for 
Propulsion  and  Auxiliary  Machinery," 
will  be  considered  as  meeting  the 
requirements  of  this  section. 

§182.430    Engine  exhaust  pipe  Installation. 

(a)  The  design  of  all  exhaust  systems 
must  ensure  minimum  risk  of  injury  to 
personnel.  Protection  must  be  provided 
in  compliance  writh  §  177.970  of  this 
subchapter  at  such  locations  where 
persons  or  equipment  might  come  in 
contact  with  an  exhaust  pipe. 

(b)  Exhaust  gas  must  not  leak  fiom  the 
piping  or  any  connections.  The  piping 
must  be  properly  supported  by 
noncombustible  hangers  or  blocks. 

(c)  The  exhaust  piping  must  be  so 
arranged  as  to  prevent  backflow  of  water 
from  reaching  engine  exhaust  ports 
under  normal  conditions. 

(d)  An  exhaust  pipe  discharge  located 
less  than  3  inches  above  the  deepest 
load  waterline  must  be  fitted  with 
means  to  prevent  the  ingress  of  water. 

(e)  Pipes  used  for  wet  exhaust  lines 
must  be  schedule  80  or  corrosion- 
resistant  material  and  adequately 
protected  horn,  mechanical  damage. 

(f)  Where  flexibility  is  necessary,  a 
section  of  flexible  metallic  hose  may  be 
used.  Nonmetallic  hose  may  be  used  for 
wet  exhaust  systems  provided  it  is 
especially  adapted  to  resist  the  action  of 
oil,  acid,  and  beat,  has  a  wall  thickness 
sufficient  to  prevent  collapsing  or 
panting,  and  is  double  clamped. 


(g)  Where  an  exhaust  pipe  passes 
through  a  watertight  bulkhead,  the 
watertight  integrity  of  the  bulkhead 
must  be  maintained.  Noncombustible    " 
packing  must  be  used  in  bulkhead 
penetration  glands  for  dry  exhaust 
systems.  A  wet  exhaust  pipe  may  be 
welded  to  a  steel  bulkhead  in  way  of  a 
penetration  and  a  fiberglass  wet  exhaust 
pipe  may  be  fiberglassed  to  a  fiberglass 
reinforced  plastic  bulkhead  if  suitable 
arrangements  are  provided  to  relieve  the 
stresses  resulting  from  the  expansion  of 
the  exhaust  piping. 

(h)  A  dry  exnaust  pipe  must: 

(1)  If  it  passes  through  a  combustible 
bulkhead  or  partition,  be  kept  clear  of 
and  suitably  insulated  or  shielded  from 
combustible  material. 

(2)  Be  provided  with  noncombustible 
hangers  and  blocks  for  support. 

(i)  An  exhaust  pipe  discharge 
terminating  in  a  transom  must  be 
located  as  far  outboard  as  practicable  so 
that^xhaust  gases  cannot  re-enter  the 
vessel. 

(j)  Arrangements  must  be  made  to 
provide  access  to  allow  complete 
inspection  of  the  exhaust  piping 
throughout  its  length. 

(k)  An  exhaust  installation  subject  to 
pressures  in  excess  of  15  pounds  per 
square  inch  gauge  or  having  exhaust 
pipes  passing  through  living  or  working 
spaces  must  meet  the  material 
requirements  of  part  56  of  subchapter  F 
(Marine  Engineering)  of  this  chapter. 

(1)  Engine  exhaust  installations  built 
in  accordance  with  the  requirements  of 
ABYC  Project  P-l,  "Installations  of 
Exhaust  Systems  for  Propulsion  and 
Auxiliary  Machinery,"  will  be 
considered  as  meeting  the  requirements 
of  this  section. 

§182.435   Integral  fuel  tanks. 

(a)  Gasoline  fuel  tanks  must  be 
independent  of  the  hull. 

(b)  Diesel  fuel  tanks  may  not  be  built 
integral  with  the  hull  of  a  vessel  unless 
the  hull  is  made  of: 

(1)  Steel; 

(2)  Aluminum;  or 

(3)  Fiber  reinforced  plastic  when: 

(i)  Sandwich  construction  is  not  used; 
or 

(ii)  Sandwich  construction  is  used 
with  only  a  core  material  of  closed  cell 
polyvinyl  chloride. 

(c)  During  the  initial  inspection  for 
certification  of  a  vessel,  integral  fuel 
tanks  must  withstand  a  hydrostatic 
pressure  test  of  5  poimds  per  square 
inch,  or  the  maximum  pressure  head  to 
which  they  may  be  subjected  in  service, 
whichever  is  greater.  A  standpipe  of 
llVt  feet  in  height  attached  to  the  tank 
may  be  filled  with  water  to  accomplish 
the  5  pounds  per  square  inch  test 
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1182.440 

(a)  Maienaia  and  constmction. 
Independent  fuel  tanks  must  be 
designed  and  constructed  of  materials  in 
compliance  with  the  requirements  of 
this  paragraph. 


(1)  The  material  used  and  the 
minimum  thickness  allowed  must  be  as 
indicated  in  table  182.440(a)(1),  except 
that  other  materials  which  provide 
equivalent  >safety  may  be  approved  for 
use  imder  paragraph  (a)(3)  of  this 

TABLE— 182.440(a)(1) 


section.  Tanks  having  a  capacity  of  more 
than  150  gallons  must  be  designed  to 
withstand  the  maximum  head  to  which 
they  may  be  subjected  in  service,  but  in 
no  case  may  the  thickness  be  less  than 
that  specified  in  Uble  182.440(aUl). 


MMOfiBI 


ASTM  spectficatibn  (latest  edttkMt) 


B127,  hot  rolled  stieet  or  p(at  i 

B122,  UNS  alloy  C71500 

B152.  UNS  aaoy  CllOob  . 
B97.  aUoys  A,  B,  and  C  .... 


B209.  alloy  5052.  5083.  508( 


Thickness  in  indies  &  gage  number*  vs.  tank  ca- 
paoiiestor 


1  toSOgaOon 
tanks 


0.037  (USSG 

20)3. 
0.045  (AWG 

17). 
a057  (AWQ 

15). 
0JO61  (AWG 

16). 
0.0747  (MSG 

14). 
0.250  (USSG 

3). 

As  required* . 


More  than  80 

and  not  more 

than  iSOgalon 

tanks 


O.OSO(USSG 

18). 
0.057  (AWG 

15). 
0.081  (AWG 

12). 
0.064  (AWG 

14). 
0.1046  (MSG 

12). 
0.250  (USSG 

3). 
As  required* . 


Over  1502  gal> 
km  tanks 


ai07(USSQ 

12) 
0.128  (AWG  8) 

0.182  (AWQ  5) 

0.144  (AWG  7) 

0.1793  (MSG 

7) 
0.250  (USSG 

3) 
As  required* 


<  The  gage  numbers  used  in  this  table  may  be  kxjnd  m  fnany  standard  engineering  reference  books.  The  letters  IISSG"  stand  tor  1J.S. 
Standard  Gage,'  whch  was  established  by  the  Act  of  Marc^  3,  1892  (15  U.S.C.  206),  for  sheet  and  plate  iron  and  steel.  The  letters  "AWG" 
stand  tor  "American  Wire  Gage"  (or  Brown  and  Sharpe  Gabe)  for  nolerrous  sheet  thicknesses.  The  letters  1MSG'  stand  tor  IManufacturers* 
Starvlard  Gage"  for  sheet  steel  thickness.  F 

2Tanks  over  400  gallons  shal  be  designed  with  a  factor  a  safety  of  four  on  the  uttimate  strength  of  the  material  used  wih  a  design  head  of 


not  less  than  4  feet  of  liquid  above  the  top  of  the  tank. 
3f^ic*crf-coppernot  less  than  a031  inch  (USSG  22)  may  b( 

*  Acceptable  only  tor  gasoline  service. 
B  Gasoline  fuel  tanks  constructed  of  iron  or  steel,  which  are 

ess.  Tanks  intertded  tar  use  wiM  dtasel  otf  shaM  not  be  intemi  Jiy  gatvanized. 

•  Stainless  aleel  tanks  are  not  indudad  in  this  category. 
7  Anodto  ID  most  common  metals.  Avoid  dissimila-  metal  co  itact  with  tank  body. 
•The  requirements  of  S  182.440(a)(2)  apply. 


(2)  Fiber  reinforced  plastic  may  be 
used  for  diesel  fuel  tanks  under  the 
following  provisions: 

(i)  The  materials  must  be  Bre 
retardant.  F  Idinmability  of  the  material 
must  be  determined  by  the  standard  test 
methods  ASTM  D63S  and  ASTM  D2863. 
The  results  of  the  tests  must  show  that 
the  average  extent  of  burning  is  less 
than  0.394  inches  (10mm);  the  average 
time  of  burning  is  less  than  50  seconds, 
and  the  limiting  oxygen  iiulex  is  greater 
than  21. 

(ii)  Tanks  must  meet  UL  Standard 
1102.  Testing  may  be  accomplished  by 
an  independent  laboratory  or  by  the 
fabricator  to  the  satisfaction  of  the 
OCMI. 

(iii)  Tanks  must  be  designed  to 
withstand  the  maximum  head  to  which 
they  may  be  subjected  to  in  service. 

(iv)  Installation  of  nozzles,  flanges  at 
other  fittings  for  pipe  connections  to  the 
tanks  must  be  acceptable  to  the 
cognizant  CXIML 

(v)  Baffle  plates,  if  installed,  must  be 
of  the  same  material  and  not  less  than 
the  minimum  thickness  of  the  tank 


used  tor  tanks  up  to  30-ganon  capacity. 

less  than  ^c  inch  thick,  shall  be  galvanized  inskfe  and  outskla  by  the  hoi  dip  pioo- 


walls.  Limber  holes  at  the  bottom  and 
air  holes  at  the  top  of  all  baffles  must 
be  providfiid.  Baffle  plates  must  be 
installed  at  the  time  the  tests  required 
by  UL  Standard  1102  are  conducted. 

(3)  M^e^als  other  than  those  listed  in 
Table  182.^40(a)(l)  must  be  approved 
by  the  Ckn^mandant.  An  independent 
tank  usingl  material  approved  by  the 
Ckmunandknt  under  tnis  paragraph  must 
meet  the  testing  requirements  of  UL 
Standard  1102.  Testing  may  be 
accomplished  by  an  independent 
laboratory  or  by  the  fabricator  to  the 
satisfaction  of  the  (XMI. 

(4)  TanUs  with  flanged-up  top  edges 
which  may  trap  and  hold  moisture  are 
prohibite 

(5)  Openings  for  fill  pipes,  vent  pipes, 
and  mach^ry  fuel  supply  pipes,  and 
openings  f)r  fuel  level  gauges,  where 

be  on  the  topmost  surfaces 

may  not  have  any 
bottoms,  sides,  or  ends. 


-used,  m 
of  tanks, 
openings 
except  foi 
(i)  An  0 
plug  or  ca 
purposes; 


ing  fitted  with  a  threaded 
installed  kx  tank  cleaning 
and 
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(ii)  In  a  diesel  fuel  tank,  openings  for 
supply  piping  and  tubular  gauge  glasses. 

(6)  All  tank  )oints  must  be  welded  or 
brazed.  Lap  joints  may  not  be  used. 

(7)  Nozzles,  flanges,  or  other  fittings 
for  pipe  connections  to  a  metal  tank 
must  be  welded  or  brazed  to  the  tank. 
Tank  openings  in  way  of  pipe 
connections  must  be  properiy  reinforced 
where  necessary.  Where  fuel  level 
gauges  are  used  on  a  metal  tank,  the 
flanges  to  which  gauge  fittings  are 
attached  must  be  welded  or  brazed  to 
the  tank.  No  tubular  gauge  glasses  may 
be  fitted  to  gasoline  fuel  tanks.  Tubular 
gauge  glasses,  if  fitted  to  diesel  fuel 
tanks,  must  be  of  heat  resistant 
materials,  adequately  protected  from 
mechanical  damage,  and  provided  at  the 
tank  connections  with  devices  which 
will  automatically  close  in  the  event  of 
rupture  of  the  gauge  or  gauge  lines. 

(8)  A  metal  tank  exceeding  30  inches 
in  any  horizimtal  dimension  must: 

(i)  Be  fitted  with  vertical  baffle  plates, 
which  meet  paragraph  (a)(9)  of  this 
section,  at  intervals  not  exceeding  30 


inches  to  provide  strength  and  to 
control  the  excessive  surge  of  fuel;  or 

(ii)  The  owner  shall  submit 
calculations  to  the  cognizant  OCMI 
demonstrating  the  structural  adequacy 
of  the  tank  in  a  fully  loaded  static 
condition  and  in  a  worst  case  dynamic 
(sloshing)  condition. 

(9)  Baffle  plates,  where  required  in 
metal  tanks,  must  be  of  the  same 
material  and  not  less  than  the  minimum 
thicknes-  required  in  the  tank  walls  and 
must  be  connected  to  the  tank  walls  by 
welding  or  brazing.  Limber  holes  at  the 
bottom  and  air  holes  at  the  top  of  all 
baffles  must  be  provided. 

(id)  Iron  or  steel  diesel  fuel  tanks 
must  not  be  galvanized  on  the  interior. 
Galvanizing,  paint,  or  other  suitable 
coating  must  be  used  to  protect  the 
outside  of  iron  and  steel  diesel  hiel 
tanks  and  the  inside  and  outside  of  iron 
and  steel  gasoline  fuel  tanks. 

(b)  Location  and  installation. 
Independent  fuel  tanks  must  be  located 
and  installed  in  compliance  with  the 
requirements  of  this  paragraph. 

(1)  Fuel  tanks  must  be  located  in.  or 
as  close  as  practicable  to.  machinery 
spaces. 

(2)  Fuel  tanks  and  fittings  must  be  so 
installed  as  to  permit  examination, 
testing,  or  removal  for  cleaning  with 
minimum  disturbance  to  the  hull 
strocture. 

(3)  Fuel  tanks  must  be  adequately 
supported  and  braced  to  prevent 
movement.  The  supports  and  braces 
must  be  insulated  from  contact  with  the 
tank  surfaces  with  a  nonabrasive  and 
nonabsorbent  material. 

(4)  All  fuel  tanks  must  be  electrically 
bonded  to  a  common  ground. 

(c)  Tests.  Independent  fuel  tanks  must 
be  tested  in  compliance  with  the 
requirements  of  this  part  prior  to  being 
used  to  carry  fuel. 

(1)  Prior  to  installation,  tanks  vented 
to  the  atmosphere  must  be 
hydrostatically  tested  to.  and  must 
withstand,  a  pressure  of  5  pounds  per 
square  inch  or  V/2  times  the  maximum 
pressure  head  to  which  they  may  be 
subjected  in  service,  whichever  is 
greater.  A  standpipe  of  W/t  feet  in 
height  attached  to  the  tank  may  be  filled 
with  water  to  accomplish  the  5  pounds 
per  square  inch  test.  Permanent 
deformation  of  the  tank  will  not  be 
cause  for  rejection  unless  accompanied 
by  leakage.  J 

(2)  Alter  installation  of  the  fuel  tank 
on  a  vessel,  the  complete  installation 
must  be  tested  in  the  presence  of  a 
marine  inspector  to  a  head  not  less  than 
that  to  which  the  tank  may  be  subjected 
in  service.  Fuel  may  be  used  as  the 
testing  medium. 


(3)  All  tanks  not  vented  to  the 
atmosphere  must  be  constructed  and 
tested  in  accordance  with  §  182.330. 

(d)  Alternative  procedures.  A  vessel  of 
not  more  than  65  feet  in  length  carrying 
not  more  than  12  passengers,  with 
independent  gasoline  fuel  tanks  built  in 
accordance  with  ABYC  Project  H-24  or 
33  CFR  part  183.  subpart  J,  or  with 
independent  diesel  fuel  tanks  built  In 
accordance  with  ABYC  Project  H-33. 
will  be  considered  as  meeting  the 
requirements  of  this  section.  However, 
taiiks  must  not  be  fabricated  from  any 
material  not  Usted  in  table  182.440(a)(1) 
without  approval  by  the  Commandant 
under  paragraph  (a)(3)  of  this  section. 

$182,445   FIN  and  sounding  pipes  for  fuel 
tanks. 

(a)  Fill  pipes  for  fuel  tanks  must  be 
not  less  than  IVz  inches  nominal  pipe 
size. 

(b)  There  must  be  a  means  of 
accurately  determining  the  amount  of 
fuel  in  each  fuel  tank  either  l^ 
sounding,  through  a  separate  sounding 
pipe  OT  a  fill  pipe,  or  by  an  installed 
marine  type  fiiel  gauge. 

(c)  Where  sounding  pipes  are  used, 
their  openings  must  be  at  least  as  hi^ 
as  the  opening  of  the  fill  pipe  and  they 
must  be  kept  closed  at  all  times  except 
during  sounding. 

(d)  Fill  pipes  and  sounding  pipes 
must  be  so  arranged  that  overflow  of 
liquid  or  vapor  cannot  escape  to  the 
inside  of  the  vessel. 

(e)  Fill  pipes  and  sounding  pipes 
must  ron  as  directly  as  possible, 
preferably  in  a  straight  line,  from  the 
deck  connection  to  the  top  of  the  tank. 
Such  pipes  must  terminate  on  the 
weather  deck  and  must  be  fitted  with 
shutoff  valves,  watertight  deck  plates,  or 
screw  caps,  suitably  marked  for 
identification.  Gasoline  fill  pipes  and 
sounding  pipes  must  extend  to  within 
one  half  of  their  diameter  from  the 
bottom  of  the  tank.  Diesel  fill  pipes  and 
sounding  pipes  may  terminate  at  the  top 
of  the  tank. 

(0  A  vessel  of  not  more  than  65  feet 
carrying  not  more  than  12  passengers, 
with  a  gasoline  fuel  system  built  in 
accordance  with  ABYC  Project  H-24  or 
33  CFR  part  183,  subpart  J.  or  with  a 
diesel  fuel  system huih  in  accordance 
with  ABYC  Project  H-33  vrill  be 
considered  as  meeting  the  requirements 
of  this  section. 

(g)  Where  a  flexible  fill  pipe  section 
is  necessary,  suitable  flexible  tubing  or 
hose  having  high  resistance  to  salt 
water,  petroleum  oils,  heat  and 
vibration,  may  be  used.  Such  hose  must 
overlap  metallic  pipe  ends  at  least  V/z 
times  the  pipe  diameter  and  must  be 
secured  at  each  end  by  clamps.  The 


flexible  section  must  be  accessible  and 
as  near  the  upper  end  of  the  fill  pipe  as 
practicable.  When  the  flexible  section  is 
a  nonconductor  of  electricity,  the 
metallic  sections  of  the  fill  pipe 
separated  thereby  must  be  joined  by  a 
conductor  for  protection  against 
generation  of  a  static  charge  when  filling 
with  fuel. 

1182.450   Vent  pipes  for  fuel  tanks. 

(a)  Each  unpressurized  fuel  tank  must 
be  fitted  with  a  vent  pipe  connected  to 
the  highest  point  of  the  tank. 

(b)  The  net  cross  sectional  area  of  the 
vent  pipe  for  a  gasoline  fuel  tank  must 
not  be  less  than  that  of  V4  inch  O.D. 
tubing  (0.035  inch  wall  thickness,  20 
gauge),  except  that,  where  the  tank  is 
filled  under  pressure,  the  net  cross 
sectional  area  of  the  vent  pipe  must  be 
not  less  than  that  of  the  fill  pipe. 

(c)  The  minimum  net  cross  sectional 
area  of  the  vent  pipe  for  diesel  fuel 
tanks  must  be  as  follows: 

(1)  Not  less  than  the  cross  sectional 
area  of  Vb  inch  O.D.  tubing  (0.035-inch 
wall  thickness,  20  gauge),  if  the  fill  pipe 
terminates  at  the  top  of  the  tank; 

(2)  Not  less  than  the  cross  sectional 
area  of  V4  inch  O.D.  tubing  (0.035-inch 
wall  thickness,  20  gauge),  if  the  fill  pipe 
extends  into  the  tank;  and 

(3)  Not  less  than  the  cross  sectional 
area  of  the  fill  pipe  if  the  tank  is  filled 
under  pressure. 

(d)  The  discharge  ends  of  fuel  tank 
vent  pipes  must  terminate  on  the  hull 
exterior  as  high  above  the  waterline  as 
practicable  and  remote  from  any  hull 
openings,  or  they  must  terminate  in  U- 
bends  as  high  above  the  weather  deck  as 
practicable  and  as  far  as  practicable 
from  openings  into  any  enclosed  spaces. 
Vent  pipes  terminating  on  the  hull 
exterior  must  be  installed  or  equipped 
to  prevent  the  accidental  contamination 
of  the  fuel  by  water  under  normal 
operating  conditions. 

(e)  The  discharge  ends  of  fuel  tank 
vent  pipes  must  be  fitted  with 
removable  flame  screens  or  flame 
arresters.  The  flame  screens  must 
consist  of  a  single  screen  of  corrosion 
resistant  wire  of  at  least  30x30  mesh. 
The  flame  screens  or  flame  arresters 
must  be  of  such  size  and  design  as  to 
prevent  reduction  in  the  net  cross 
sectional  area  of  the  vent  pi[>e  and 
permit  cleaning  or  renewal  of  the  flame 
screens  or  arrester  elements. 

(f)  A  vessel  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers,  with  fuel  gasoline  tank 
vents  built  in  accordance  with  ABYC 
Project  H-24,  or  33  CFR  part  183, 
subpart  J,  or  with  diesel  fuel  tank  vents 
built  in  accordance  with  ABYC  Project 
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H-33,  will  be  considered  as  meeting  the 
leouirements  of  this  section. 

(g)  Where  a  flexible  vent  pipe  section 
is  necessary,  suitable  flexible  tubing  or 
hose  having  high  resistance  to  salt 
water,  petroleum  oils,  heat  and 
vibration,  may  be  used.  Such  hose  must 
overlap  metalUc  pipe  ends  at  least  IV^ 
times  the  pipe  diameter  and  must  be 
secured  at  each  end  by  clamps.  The 
flexible  section  must  be  accessible  and 
as  near  the  upper  end  of  the  vent  pipe 
as  practicable. 

f  182.456   Fuel  piping. 

(a)  Materials  and  workmanship.  The 
materials  and  construction  of  fuel  Unes, 
including  pipe,  tube,  and  hose,  must 
comply  with  the  requirements  of  this 
paragraph. 

(ifFuel  lines  must  be  annealed  tubing 
of  copper,  nickel-copper,  or  copper- 
nickel  having  a  minimum  wall 
thickness  of  0.035  inch  except  that: 

(i)  Diesel  fuel  piping  of  other 
materials,  such  as  seamless  steel  pipe  or 
tubing,  which  provide  equivalent  safety 
may  be  used; 

(li)  Diesel  fiiel  piping  of  aluminum  is 
acceptable  on  aluminum  hull  vessels 
provided  it  is  installed  outside  the 
machinery  space  and  is  a  minimimi  of 
Schedule  80  wall  thickness;  and 

(iii)  When  used,  flexible  hose  must 
meet  the  requirements  of  §  182.720(e). 

(2)  Tubing  connections  and  fittings 
must  be  of  nonferrous  drawn  or  forged 
metal  of  the  flared  type  except  that 
flareless  fittings  of  the  non-bite  type 
may  be  used  when  the  tubing  system  is 
of  nickel-copper  or  copper-nickel.  When 
making  tube  connections,  the  tubing 
must  be  cut  square  and  flared  by 
suitable  tools.  Tube  ends  must  be 
annealed  before  flaring. 

(3)  Cocks  are  prohibited  except  for  the 
solid  bottom  type  with  tapered  plugs 
and  union  bonnets. 

(4)  Valves  for  gasoline  fuel  lines  must 
be  of  a  suitable  nonferrous  type. 

(b)  Installation.  The  installation  of 
fuel  lines,  including  pipe,  tube,  and 
hose,  must  comply  with  die 
reouirements  of  this  paragraph. 

U)  GasoUne  hiel  lines  must  be 
connected  at  the  top  of  the  fiiel  tank  and 
run  at  or  above  the  level  of  the  tank  top 
to  a  point  as  close  to  the  engine 
connection  as  practicable,  except  that 
Unes  below  the  level  of  the  tank  top  are 
permitted  if  eqiupped  with  anti-siphon 
protection. 

(2)  Diesel  fuel  lines  may  be  connected 
to  the  fuel  tank  at  or  near  the  bottom  of 
the  tank. 


(3)  t\iel  lines  must  be  accessible, 
proteoted  from  mechanical  injury,  and 
effectively  secxired  against  excessive 
movetient  and  vibration  by  the  use  of 
soft  n  mferrous  metal  straps  which  have 
no  shi  rp  edges  and  are  insulated  to 
prote<  t  against  corrosion.  Where  passing 
through  bulkheads,  fuel  lines  roust  be 
protected  by  close  fitting  ferrules  or 
stuffiitg  boxes.  All  fuel  lines  and  fittings 
must  be  accessible  for  inspection. 

(4)  ^hutoff  valves,  installed  so  as  to 
close  against  the  fuel  flow,  must  be 
fitted  |in  the  fuel  supply  lines,  one  at  the 
tank  donnection  and  one  at  the  engine 
end  of  the  fuel  line  to  stop  fuel  flow 
when  servicing  accessories.  The  shutoff 
valve  at  the  tank  must  be  manually 
opera  >le  from  outsideihe  compartment 
in  wfa  ich  the  valve  is  located,  preferably 
from  I  n  accessible  position  on  the 
weatl  er  deck.  If  the  shutoff  valve  at  the 
tank  is  located  inside  the  Engine  Room, 
it  mutt  be  located  so  that  the  operator 
does  >ot  have  to  reach  more  than  12" 
into  the  Engine  Room  and  the  valve 
must  be  shielded  from  flames  by  the 
same  knaterial  the  hull  is  constructed  of, 
or  some  noncombustible  material. 
Electac  solenoid  valves  must  not  be 
used,  junless  used  in  addition  to  the 

valve. 

loop  of  copper  tubing  or  a  short 
I  of  flexible  hose  must  be  installed 
{ fuel  supply  line  at  or  near  the  ~^ 
s.  The  flexible  hose  must  meet 
the  reouirements  of  §  182.720(e). 

(6)  K  suitable  metal  marine  type 
strain  er,  meeting  the  requirements  of  the 
engin  3  manufacturer,  must  be  fitted  in 
the  fu  b1  supply  Une  in  the  engine 
comp  utment.  Strainers  must  be  leak 
free.  I  Itrainers  must  be  of  the  type 
openj  Qg  on  top  for  cleaning  screens.  A 
drip  ]  an  fitted  with  flame  screen  must 
be  ini  tailed  under  gasoline  strainers. 
Fuel  liter  and  strainer  bowls  must  be 
highl  r  resistant  to  shattering  due  to 
mech  mical  impact  and  resistant  to 
failur )  due  to  thermal  shock.  Fuel  filters 
fitted 'with  bowls  of  other  than  steel 
construction  must  be  approved  by  the 
Conu^andant  and  be  protected  fit>m 
mechanical  damage.  Approval  of  bowls 
of  other  than  steel  construction  will 
specify  if  a  flame  shield  is  required. 

(7)  All  accessories  installed  in  the  fuel 
line  i^st  be  independently  supported. 

(8)butlet8  in  gasoline  fuel  lines 
whick  would  permit  drawing  fuel  below 
deck,!for  any  purpose,  are  prohibited. 

(9)  Valves  for  removing  water  or 
impurities  from  diesel  fuel  in  water 
traps  jpr  strainers  are  permitted.  These 
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valves  must  be  provided  with  caps  or 
plugs  to  prevent  fuel  leakage. 

(c)  Alternative  procedures.  A  vessel  of 
not  more  than  65  feet  carrying  not  more 
than  12  passengers,  with  madiinery 
powered  by  gasoline  and  a  fuel  system 
built  in  accordance  with  ABYC  Project 
H-24  or  33  CFR  part  183,  subpart  J,  or 
with  machinery  powered  by  diesel  fuel 
and  a  fuel  system  built  in  accordance 
with  ABYC  Project  H-33,  will  be 
considered  as  meeting  the  requirements 
of  this  section. 

$182,458   Portable  fuel  systems. 

(a)  Portable  fuel  systems,  including 
portable  tanks  and  related  fuel  lines  and 
accessories,  are  prohibited  except  where 
used  for  outboard  motor  installations. 

(b)  The  design,  construction  and 
stowage  of  portable  tanks  and  related 
fuel  lines  and  accessories  must  meet  the 
requirements  of  ABYC  Project  H-25, 
"Portable  Fuel  Systems  for  Flammable 
Liquids." 

{182.460   Ventilation  of  spaces  containing 
machlnefy  powered  by,  or  fuel  tanks  for, 
gasoline. 

(a)  A  space  containing  machinery 
powered  by,  or  fuel  tanks  for,  gasoune 
must  have  a  ventilation  system  which 
complies  with  this  section  and  consists 

-of: 

(1)  For  an  enclosed  space: 

(i)  At  least  two  natural  ventilation 
supply  ducts  located  at  one  end  of  the 
space  and  which  extend  to  the  lowest 
part  of  the  space  or  to  the  bilge  on  each 
side  of  the  space;  and 

(ii)  A  mechanical  exhaust  system 
consisting  of  at  least  two  ventilation 
exhaust  ducts  located  at  the  end  of  the 
space  opposite  from  where  the  supply 
ducts  are  fitted,  which  extend  to  Uie 
lowest  part  or  the  bilge  of  the  space  on 
each  side  of  the  space,  and  which  are 
led  to  one  or  more  powered  exhaust 
blowers;  and 

(2)  For  a  partially  enclosed  space,  at 
least  one  ventilation  duct  installed  in 
the  forward  part  of  the  space  and  one 
ventilation  duct  installed  in  the  after 
part  of  the  space,  or  as  otherwise 
reqtiired  by  the  cognizant  OQXl.  Ducts 
for  partially  enclosed  spaces  must  have 
cowls  or  scoops  as  required  by 
paragraph  (i)  of  this  section. 

(b)  A  mechanical  exhaust  system 
required  by  paragraph  (a)(l)(ii)  of  this 
section  must  be  such  as  to  assure  the  air 
changes  as  noted  in  Table  182.460(b) 
depending  upon  the  size  of  the  space. 


Table.— 182.460(b) 


Size  of  space  in  cubic  feet 


Over 


0  . 

500  .. 
1,000 
1,500 


(c)  An  exhaust  blower  motor  may  not 
be  instdled  in  a  duct,  and  if  mounted 

in  any  space  required  to  be  ventilated  by 
this  section,  must  be  located  as  high 
above  the  bilge  as  practicable.  Blower 
blades  must  be  nonsparking  with 
reference  to  their  housings. 

(d)  Where  a  fixed  gas  fire 
extinguishing  system  is  installed  in  a 
space,  all  powered  exhaust  blowers  for 
the  space  must  automatically  shut  down 
upon  release  of  the  extinguishing  agent. 

(e)  Exhaust  blower  switches  must.be 
located  outside  of  any  space  required  to 
be  ventilated  by  this  section,  and  must 
be  of  the  type  interlocked  with  the 
starting  switch  and  the  ignition  switch 
so  that  the  blowers  are  started  before  the 
engine  starter  motor  circuit  or  the 
engine  ignition  is  energized.  A  red 
warning  sign  at  the  switch  must  state 
that  the  blowers  must  be  operated  prior 
to  starting  the  engines  for  the  time 
sufficient  to  insure  at  least  one  complete 
change  of  air  in  the  space  served. 

(0  The  area  of  the  ventilation  ducts 
must  be  sufficient  to  limit  the  air 
velocity  to  a  maximum  of  2,000  feet  per 
minute.  A  duct  may  be  of  any  shap>e, 
provided  that  in  no  ca.se  will  one  cross 
sectional  dimension  exceed  twice  the 
other. 

(g)  A  duct  must  be  so  installed  that 
ordinary  collection  of  water  in  the  bilge 
will  not  block  vapor  flow. 

(h)  A  duct  must  be  of  rigid  permanent 
construction,  which  does  not  allow  any 
appreciable  vapor  flow  except  through 
normal  openings,  and  made  of  the  same 
material  as  the  hull  or  of 
noncombustible  material.  The  duct  must 
lead  as  directly  as  possible  from  its 
intake  opening  to  its  terminus  and  be 
securely  fastened  and  supported. 

(i)  A  supply  duct  must  be  provided  at 
its  intake  opening  with  a  cowl  or  scoop 
having  a  free  area  not  less  than  twice  the 
required  duct  area.  When  the  cowl  or 
scoop  is  screened,  the  mouth  area  must 
be  increased  to  compensate  for  the  area 
of  the  screen  wire.  A  cowl  or  scoop 
must  be  kept  open  at  all  times  except 
when  the  weather  is  such  as  to  endanger 
the  vessel  if  the  openings  are  not 
temporarily  closed. 


(j)  Dampers  may  not  be  fitted  in  a 
supply  duct. 

00  A  duct  opening  may  not  be  located 
where  the  natural  flow  of  air  is  unduly 
obstructed,  adjacent  to  possible  soiut»s 
of  vapor  ignition,  or  where  exhaust  air 
may  be  taken  into  a  supply  duct 

(i)  Provision  must  be  made  for  closing 
all  supply  duct  cowls  or  scoops  and 
exhaust  duct  discharge  openings  for  a 
space  protected  by  a  fixed  gas 
extinguishing  system.  All  closure 
devices  must  be  readily  available  and 
mounted  in  the  vicinity  of  the  vent. 

(m)  A  vessel  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers,  with  ventilation 
installations  in  accordance  with  ABYC 
Project  H-2,  "Ventilation  of  Boats  Using 
Gasoline,"  or  33  CFR  part  183.  subpart 
K,  "Ventilation."  will  be  considered  as 
meeting  the  requirements  of  this 
section. 

§182.465   Ventilatton  of  spaces  containing 
diesel  machinery. 

(a)  A  space  containing  diesel 
machinery  must  be  fitt^  with  adequate 
means  such  as  dripproof  ventilators, 
ducts,  or  louvers,  to  provide  sufficient 
air  for  proper  operation  of  main  engines 
and  auxiliary  engines. 

(b)  Air-cooled  propulsion  and 
auxiliary  diesel  engines  installed  below 
deck,  as  permitted  by  §  182.420,  must  be 
fitted  with  air  supply  ducts  or  piping 
from  the  weather  deck.  "Hie  ducts  or 
piping  must  be  so  arranged  and 
supported  to  be  capable  of  safely 
sustaining  stresses  induced  by  weight 
and  engine  vibration  and  to  minimize 
transfer  of  vibration  to  the  supporting 
structure.  Prior  to  installation  of 
ventilation  system  for  such  engines, 
plans  or  sketches  showing  machinery 
arrangement  including  air  supplies, 
exhaust  stack,  method  of  attachment  of 
ventilation  ducts  to  the  engine,  location 
of  spark  arresting  muffiers  and  capacity 
of  ventilation  blowers  must  be 
submitted  to  the  cognizant  OCMl  for 
approval. 

(c)  A  space  containing  diesel 
machinery  must  be  fitt^  with  at  least 
two  ducts  to  furnish  natural  or  powered 
supply  and  exhaust  ventilation.  One 
duct  must  extend  to  a  point  near  the 


Not  over 


500 
1.000 
1.500 


Minutes 
per  air 

chartge 
2 
3 
4 
5 


bottom  of  the  space,  and  be  so  installed 
that  the  ordinary  collection  of  water  in 
the  bilge  will  not  block  air  flow  in  the 
duct.  Where  powered  ventilation  is 
installed,  the  duct  extending  near  the 
bottom  of  the  space  must  be  the  exhaust. 
The  total  inlet  area  and  the  total  outlet 
area  of  each  ventilation  duct  may  not  be 
less  than  one  square  inch  for  each  foot 
of  beam  of  the  vessel.  These  minimum 
areas  must  be  increased  as  necessary 
when  the  ducts  are  considered  as  part 
of  the  air  supply  to  the  engines. 

(d)  A  duct  must  be  of  rigid  permanent 
construction,  which  does  not  allow  any 
appreciable  vapor  flow  except  through 
normal  openings,  and  made  of  the  same 
material  as  the  hull  or  of 
noncombustible  material.  The  duct  must 
lead  as  directly  as  possible  from  its 
intake  opening  to  its  terminus  and  be 
seciuely  fastened  and  supported. 

(e)  A  supply  duct  must  be  provided 
with  a  cowl  or  scoop  having  a  free  area 
not  less  than  twice  the  required  duct 
area.  When  the  cowl  or  scoop  is 
screened,  the  mouth  area  must  be 
increased  to  compensate  for  the  area  of 
the  screen  wire.  A  cowl  or  scoop  must 
be  kept  open  at  all  times  except  when 
the  weather  is  such  as  to  endanger  the 
vessel  if  the  openings  are  not 
temporarily  closed. 

(f)  Dampers  may  not  be  fitted  in  a     • 
supply  duct. 

(g)  A  duct  opening  may  not  be  located 
where  the  natural  flow  of  air  is  unduly 
obstructed,  adjacent  to  possible  sources 
of  vapor  ignition,  or  where  exhaust  air 
may  be  taken  into  a  supply  duct. 

(h)  Provision  must  be  made  for 
closing  all  supply  duct  cowls  or  scoops 
and  exhaust  duct  discharge  openings  for 
a  space  protected  by  a  fixed  gas 
extinguishing  system.  All  closure 
devices  must  be  readily  available  and 
mounted  in  the  vicinity  of  the  vent. 

(i)  A  vessel  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers,  with  ventilation 
installations  in  accordance  with  ABYC 
Project  H-32,  "Ventilation  of  Boats 
Using  Diesel  Fuel."  will  be  considered 
as  meeting  the  requirements  of  this 
section. 
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1182.470   Ventllatton  of  spaces  containing 
dissel  fuel  tanks. 

(a)  Unless  provided  with  ventilation 
which  complies  with  §  182.465,  a  space 
containing  a  diesel  fuel  tank  and  no 
machinery  must  meet  the  requirements 
of  this  paragraph. 

(1)  A  space  of  500  cubic  feet  or  more 
in  volume  must  have  a  gooseneck  vent 
of  not  less  than  2>/t  inches  in  diameter. 

(2)  A  space  of  less  than  500  cubic  feet 
in  volume  must  have  a  gooseneck  vent 
of  not  less  than  V/z  inches  in  diameter. 

(b)  Vent  openings  may  not  be  located 
adjacent  to  possible  sources  of  vapor 
ignition. 

(c)  A  vessel  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers,  with  ventilation 
installations  in  accordance  with  ABYC 
Project  H-32.  "Ventilation  of  Boats 
Using  Diesel  Fuel,"  will  be  considered 
as  meeting  the  requirements  of  this 
section. 

S  182.480    Flammable  vapor  detection 
systems. 

(a)  A  flammable  vapor  detection 
system  must  meet  UL  Standard  1110 
and  be  approved  by  an  independent 
laboratory. 

(b)  Procedures  for  checking  the  proper 
operation  of  a  flammable  vapor 
detection  system  must  be  posted  at  the 
primary  operating  station.  The  system 
must  be  self-monitoring  and  include  a 
ground  fault  indication  alarm. 

(c)  A  flammable  vapor  detection 
system  must  be  operational  for  30 
seconds  prior  to  engine  startup  and 
continue  sensing  the  entire  time  the 
engine  is  nmning. 

(d)  A  flammable  vapor  detection 
system  must  provide  a  visual  and 
audible  alarm  at  the  operating  station. 

(e)  A  sensor  must  be  located  above  the 
expected  bilge  water  level  in  the 
following  locations: 

(1)  The  lowest  part  of  a  machinery 
space; 

(2)  The  lowest  part  of  a  space 
containing  a  fuel  tank  when  separate 
from  the  machinery  space;  and 


(3)  Any  other  location  when  required 
by  the  cognizant  Officer  in  Charge, 
Marine  Inspection. 

(0  A  flammable  vapor  detection 
system  vaust  be  installed  so  as  to  permit 
calibration  in  a  vapor  free  atmosphere. 

(g)  El(  ctrical  connections,  winng,  and 
compon  ents  for  a  flammable  vapor 
detectio  n  system  must  comply  with  part 
183  of  t  lis  subchapter. 

(h)  Aj  I  operation  and  maintenance 
manual  for  the  flammable  vapor 
detectio  n  system  must  be  kept  onboard. 

Sut)par|  E— Bilge  and  Ballast  Systems 

$182,500    General. 

(a)  A  vessel  must  be  provided  with  a 
satisfactory  arrangement  for  draining 
any  watertight  compartment,  other  than 
small  baoyancy  compartments,  under 
all  practicable  conditions.  Sluice  valves 
are  not  permitted  in  watertight 
bulkheads. 

(b)  A  vessel  of  not  more  than  65  feet 
in  lengtp  carrying  not  more  than  12 
passen^rs  may  meet  the  requirements 
of  Ame^can  Boat  and  Yacht  Council 
Project  H-22  in  lieu  of  the  requirements 
of  this  subpart,  provided  that  each 
watertight  compartment,  other  than 
small  baoyancy  compartments  and  the 
compartment  forward  of  the  collision 
bulkhe^,  is  provided  with  a  means  for 
dewate^n^. 

(c)  S0eaal  consideration  may  be 
given  to  vessels,  such  as  dynamically 
supporHed  craft,  that  have  a  high  degree 
of  subdivision  and  utilize  numerous 
small  b  loyancy  compartments.  Where 
the  prol  lability  of  flooding  of  the  space 
is  limiti  )d  to  external  hull  damage, 
compai  ment  drainage  may  be  omitted 
provide  d  it  can  be  shown  by  stability 
calcula  ions,  submitted  to  the  cognizant 
OCMI,  hat  the  safety  of  the  vessel  will 
not  be  i  npaired. 

S182.5l|> 

(a)  A 
mustb< 
Unes 


Number  of  passengers 


Any  number „ 

More  than  49  passengers  and  an 

ferry  vessels. 
Not   more   than   49   passengers 

(olher  than  ferry  vessels). 


Length  of  V  ssel 


More  Itian  65  feet 
Not  more  than  65  feAt 


Bilge  piping  system. 
vessel  of  at  least  26  feet  in  length 
provided  with  individual  bilge 
'  bilge  suctions  for  each 
waterti^t  compartment,  except  that  the 

Table.— 182.620(a) 


aid 


space  forward  of  the  collision  bulkhead 
need  not  be  fitted  with  a  bilge  suction 
line  when  the  arrangement  of  the  vessel 
is  such  that  ordinary  leakage  may  be 
removed  from  this  compartment  by  the 
use  of  a  hand  portable  bilge  pump  or 
other  equipment,  and  such  equipment  is 
provided. 

(b)  A  bilge  pipe  in  a  vessel  of  not 
more  than  65  feet  in  length  must  be  not 
less  than  1  inch  nominal  pipe  size.  A 
bilge  pipe  in  a  vessel  of  more  than  65 
feet  in  length  must  be  not  less  than  V/z 
inches  nominal  pipe  size.  A  bilge 
suction  must  be  fitted  with  a  suitable 
strainer  having  an  open  area  not  less 
than  three  times  the  area  of  the  bilge 
pipe. 

(c)  Except  when  individual  pumps  are 
provided  for  separate  spaces,  individual 
bilge  suction  lines  must  be  led  to  a 
central  control  point  or  manifold  and 
provided  with  a  stop  valve  at  the  control 
point  or  manifold  and  a  check  valve  at 
some  accessible  point  in  the  bilge  line. 
A  stop-check  valve  located  at  a  control 
point  or  manifold  will  meet  the 
requirements  for  both  a  stop  valve  and 

a  check  valve. 

(d)  A  bilge  pipe  piercing  the  collision 
bulkhead  must  be  fitted  with  a  screw- 
down  valve  located  on  the  forward  side 
of  the  collision  bulkhead  and  operable 
from  the  weather  deck,  or,  if  it  is  readily 
accessible  imder  service  conditions,  a 
screw-down  valve  without  a  reach  rod 
may  be  fitted  to  the  bilge  line  on  the 
after  side  of  the  collision  bulkhead. 

§182.520    Bilge  pumps. 

(a)  A  vessel  must  be  provided  with 
bilge  pumps  in  accordance  with  Table 
182.520(a).  A  second  power  pump  is  an 
acceptable  alternative  to  a  hand  pump  if 
it  is  supplied  by  a  source  of  power 
independent  of  the  first  power  bilge 
pump.  Individual  power  pumps  used 
for  separate  spaces  are  to  be  controlled 
from  a  central  control  point  and  must 
have  a  light  or  other  visual  means  at  the 
control  point  to  indicate  operation. 


26  feet  up  to  65  feel 


Less  tttan  26  feet 


JMI 


Bilge  pumps  required 


2  fixed  power  pumps  

1  fixed  power  pump  and  1  port- 
at)le  harxj  pump. 

1  fixed  power  pump  and  1  port- 
able hand  pump,  or  1  fixed 
harxl  pump  and  1  portable  hand 
punp. 

1  portable  hand  pump 


Minimum  capacity  required  per 
pump  (gal.  per  minutes) 


50GPM. 

25  GPM  (power);  10  GPM  (hand). 

10  GPM  (fixed  power);  10  GPM 
(fixed  hand);  5  GPM  (portable 
hand). 


5  GPM. 


(b)  A  portable  hand  bilge  pump  must 
be: 

(1)  Capable  of  pumping  water,  but  not 
necessarily  simultaneously,  from  all 
watertight  compartments;  and 

(2)  Provided  with  suitable  suction  and 
discharge  hoses  capable  of  reaching  the 
bilges  of  each  watertight  compartment. 

(c)  Each  fixed  power  bilge  pump  must 
be  self  priming.  It  may  be  driven  off  the 
main  engine  or  other  source  of  power. 

It  must  be  permanently  coimected  to  the 
bilge  manifold  and  may  also  be 
connected  to  the  fire  main.  If  of 
sufficient  capacity,  a  power  bilge  pump 
may  also  serve  as  a  fire  pump. 

(d)  Where  two  fixed  power  bilge 
piunps  are  installed,  they  must  he 
driven  by  different  sources  of  power.  If 
one  pump  is  driven  off  the  main  engine 
in  a  single  propulsion  engine 
installation,  the  other  must  be 
independently  driven.  In  a  twin 
propulsion  engine  installation,  each 
pump  may  be  driven  off  a  different 
propulsion  engine. 

(e)  A  submersible  electric  bilge  pump 
may  be  used  as  a  power  bilge  pump 
required  by  Table  182.520(a)  only  on  a 
vessel  of  not  more  than  65  feet  in  length 
carrying  not  more  than  49  passengers, 
other  than  a  ferry,  provided  that: 

(1)  The  pump  is  listed  by 
Underwriters  Laboratories  Inc.  or 
another  independent  laboratory; 

(2)  The  pump  is  used  to  dewater  not 
more  than  one  watertight  compartment; 

(3)  The  pump  is  permanently 
mounted; 

(4)  The  pump  is  equipped  with  a 
strainer  which  can  be  readily  inspected 
and  cleaned  without  removal; 

(5)  The  pump  discharge  line  is 
suitably  supported;  if  flexible  hose  is 
used,  the  hose  does  not  penetrate  any 
reouired  watertight  bulkheads; 

(6)  The  opening  in  the  hull  for  the 
pump  discharge  is  placed  as  high  above 
the  waterline  as  possible;  and 

(7)  A  positive  shutoff  valve  is 
installed  at  the  bull  penetration. 

(8)  The  capacity  of  the  electrical 
system,  including  wiring,  and  size  and 
number  of  batteries,  is  designed  to  allow 
all  bilge  pumps  to  be  operated 
simultaneously. 

(f)  A  flexible  tube  or  hose  may  be  used 
instead  of  fixed  pipe  for  the  discharge 
Une  of  a  submersible  electric  bilge 
pump  provided  the  hose  or  tube  does 
not  penetrate  any  required  watertight 
bulkheads  and  is: 

(1)  Of  good  quality  and  of  substantial 
construction,  suitable  for  the  intended 
use;  and 

(2)  Highly  resistant  to  salt  water, 
petroleum  oil,  heat,  and  vibration. 

(g)  If  a  fixed  hand  pump  is  used  to 
comply  with  Table  182.520(a),  it  must 


be  permanently  connected  to  the  bilge 
system. 

(h)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  power  driven  fire  pump 
required  by  §  181.300  of  this  subchapter 
may  serve  as  a  fixed  power  bilge  piunp 
required  by  this  subpart,  provided  it  has 
the  minimum  flow  rate  required  by 
Table  182.520(a). 

(i)  On  a  vessel  of  more  than  65  feet  in 
length,  a  power  driven  fire  pump 
required  by  §  181.300  of  this  subchapter 
may  serve  as  one  of  the  two  fixed  power 
bilge  pumps  required  by  this  subpart, 
provided: 

(1)  The  bilge  and  fire  pump  systems 
are  interconnected; 

(2)  The  dedicated  bilge  pump  is 
capable  of  pumping  the  bilges  at  the 
same  time  the  fireA)ilge  pump  charges 
the  firemain;  and 

(3)  Stop  valves  and  check  valves  are 
installed  in  the  piping  to  isolate  the 
systems  during  simultaneous  operation 
and  prevent  possible  flooding  through 
the  bilge  system. 

(j)  A  catamaran  vessel  must  be 
equipped  with  bilge  pumps  for  each 
hull,  as  if  each  hull  is  a  separate  vessel, 
in  accordance  with  Table  182.520(a), 
except  where: 

(1)  One  dedicated  pump  is  located  in 
each  hull; 

(2)  Each  dedicated  pump  is  driven  by 
an  independent  source  of  power;  and 

(3)  The  bilge  system  is  permanently 
cross  connected  between  hulls. 

§182.530    Bilge  level  alarms. 

(a)  On  a  vessel  of  at  least  26  feet  in 
length,  a  visual  and  audible  alarm  must 
be  provided  at  the  operating  station  to 
indicate  high 'bilge  level  in  all  normally 
unattended  machinery  spaces  located 
below  the  deepest  load  waterline. 

(b)  A  visual  indicator  must  be 
provided  at  the  operating  station  to 
indicate  when  any  automatic  bilge 
pump  is  operating. 

§182.540    Ballast  systems. 

(a)  Ballast  piping  must  not  be 
installed  in  any  compartment  integral 
with  the  hull  of  a  wooden  vessel.  Where 
the  carriage  of  liquid  ballast  in  such  a 
vessel  is  necessary,  suitable  ballast 
tanks,  structurally  independent  of  the 
hull,  must  be  provided. 

(b)  Solid  and  water  ballast  must 
comply  with  the  requirements  of  part 
178  of  this  subchapter. 

Subpart  F— Steering  Systems 
§182.600   General. 

A  self-propelled  vessel  must  comply 
with  the  provisions  of  this  subpart. 


§182^10   Main  steering  gear. 

(a)  A  vessel  must  be  provided  with  a 
main  steering  gear  that  is: 

(1)  Of  adequate  strength  and  capable 
of  steering  the  vessel  at  all  service 
speeds; 

(2)  Designed  to  operate  at  maximimi 
astern  speed  without  being  damaged  or 
jammed:  and 

(3)  Capable  of  moving  the  rudder  from 
35  degrees  on  one  side  to  30  degrees  on 
the  other  side  in  not  more  than  28 
seconds  with  the  vessel  moving  ahead  at 
maximum  service  speed. 

(b)  Control  of  the  main  steering  gear, 
including  control  of  any  necessary 
associated  devices  (motor,  pump,  valve, 
etc.),  must  be  provided  from  the 
operating  station. 

(c)  The  main  steering  gear  must  be 
designed  so  that  transfer  from  the  main 
steering  gear  or  control  to  the  auxiliary 
means  of  steering  required  by  §  182.620 
can  be  achieved  rapidly.  Any  tools  or 
equipment  necessary  to  make  the 
transfer  must  be  readily  available. 

(d)  The  operating  station  must  be 
arranged  to  permit  the  person  steering  to 
have  the  best  possible  all  around  vision. 

(e)  Strong  and  effective  rudder  stops 
must  be  provided  to  prevent  jamming 
and  damage  to  the  rudder  and  its 
fittings.  These  stops  may  be  structural  or 
internal  to  the  main  steering  gear. 

(f)  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)  thru  (e) 
of  this  section,  a  vessel  with  a  power 
driven  main  steering  gear  must  be 
provided  with  the  following: 

(1)  A  visual  means,  located  at  the 
operating  station,  to  indicate  operation 
of  the  power  units; 

(2)  Instructions  for  transfer 
procedures  from  the  main  steering  gear 
or  control  to  the  auxiliary  means  of 
steering  required  by  §  182.620,  posted  at 
the  location  where  the  transfer  is  carried 
out; 

(3)  A  disconnect  switch  located  in  the 
steering  compartment,  and 
instantaneous  short  circuit  protection 
for  electrical  power  and  control  circuits 
sized  and  located  in  accordance  with 
§§  111.93-11  (d)  and  (e)  of  this  chapter. 
Overload  protection  is  prohibited: 

(4)  An  independent  rudder  angle 
indicator  at  the  operating  station; 

(5)  An  arrangement  that  automatically 
resumes  operation,  without  reset,  when 
power  is  restored  after  a  power  failure; 

(6)  A  manual  means  to  center  and 
steady  the  rudder(s)  in  an  emergency; 

(7)  A  limit  switch  to  stop  the  steering 
gear  before  it  reaches  the  rudder  stops 
required  by  paragraph  (e)  of  this  section. 

§  182.620   Auxiliary  meana  of  stserlng. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  vessel  must  be 
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provided  with  an  auxiliary  means  of 
steering  that  is: 

(1)  Of  adequate  strength; 

(2)  Capable  of  moving  the  rudder  from 
15  degrees  on  one  side  to  15  degrees  on 
the  other  side  in  not  more  than  60 
seconds  with  the  vessel  at  one-half  its 
maximum  service  speed  ahead,  or  7 
knots,  whichever  is  greater,  and 

(3)  Controlled  from  a  location  that 
permits  safe  maneuvering  of  the  vessel 
and  does  not  expose  the  person 
operating  the  auxiliary  means  of 
steering  to  personnel  hazards  during 
normal  or  heavy  weather  operation. 

(b)  A  suitable  hand  tiller  may  be 
acceptable  as  the  auxiliary  means  of 
steering  where  satisfactory  to  the  Officer 
in  Charge,  Marine  Insp>ection. 

(c)  An  auxihary  means  of  steering 
need  not  be  provided  if: 

(1)  The  main  steering  gear  and  its 
controls  are  provided  in  duplicate; 

(2)  Multiple  screw  propulsion,  with 
independent  pilothouse  control  for  each 
screw,  is  provided,  and  the  vessel  is 
capable  of  being  steered  using 
pilothouse  control; 

(3)  No  regular  rudder  is  fitted  and 
steering  action  is  obtained  by  a  change 
of  setting  of  the  propelling  unit;  or 

(4)  Where  a  rudder  and  hand  tiller  are 
the  main  steering  gear. ' 

Subpart  Q— Piping  Systams 

§182.700    QMMral. 

Materials  used  in  piping  systems  must 
meet  the  requirements  of  this  subpart 
and  be  otherwise  acceptable  to  the 
Officer  in  Charge,  Marine  Inspection. 

§182.710    Piping  for  vital  systwns. 

(a)  Vital  systems  are  those  systems 
which  are  vital  to  a  vessel's 
survivability  and  safety.  For  the  purpose 
of  this  part  the  following  are  vital 
systems: 

(1)  Fuel  system; 

(2)  Fire  main; 

(3)  CO2  and  Halon  systems; 

(4)  Bilge  system; 

(5)  Steering  system; 

(6)  Propulsion  system  and  its 
necessary  auxiliaries  and  controls; 

(7)  Ship's  service  and  emergency 
electrical  generation  system  and  its 
necessary  auxiliaries;  and 

(8)  A  marine  engineering  system 
identified  by  the  cognizant  OCMI  as 
being  crucial  to  the  survival  of  the 
vessel  or  to  the  protection  of  the 
perscmnel  on  board. 

(b)  For  the  purpose  of  this  part,  a 
system  not  identified  in  paragraph  (a)  of 
this  section  is  a  non- vital  system. 

(c)  Piping  used  in  a  vital  system  must: 
(1)  Be  composed  of  fierrous  materials 

except  when: 
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(i)  Noni  netallic  piping  materials  are 
permitted  by  §  182.720;  or 

.  (ii)  Nor  ferrous  metalUc  piping 
materials  are  permitted  t^  §  182.730; 
and 

(2)  If  su  t>iect  to  a  pressure  of  more 
than  150  >si,  be  designed,  fabricated, 
and  inspf  cted  in  accordance  with  the 
principlei  1  of  ANSI  B31.1  or  aiK>ther 
industry  1  tandard  acceptable  to  the 
Comman<  ant. 

§182.715   Piping  subject  to  mora  thanlSO 
psi  In  non^tal  systams. 

Piping  iubiect  to  more  than  150  psi  in 
a  non-vit)  1  system  must  be  design^, 
fabricate  ,  and  inspected  in  accordance 
with  the  principles  of  ANSI  B31.1  or 
other  indtistry  standard  acceptable  to 
the  Comiiandant. 

§182.720    NonmetaiNe  piping  matariais.' 

(a)  Rigid  nonmetallic  materials 
(plastic)  I  lav  be  used  only  in  non-vital 
systems  and  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section. 
(brFle)<ible  nonmetallic  materials 
(hose)  may  be  used  in  vital  and  non- 
vital  systams  where  permitted  by 
paragraph  (e)  of  this  section. 

(c)  Nonmetallic  piping  must  not  be 
used  in  gasoline  or  diesel  fuel  systems. 
Flexible  nonmetallic  materials  (hose) 
may  be  uied  where  permitted  by 
paragraph  (e)  of  this  section. 

(d)  Wn^re  rigid  nonmetalUc  material 
(plastic)  it  permitted  for  use  in  piping 
systems  b  /  this  section,  the  following 
restrictioi  is  apply: 

(1)  Pen  itrations  of  required  watertight 
decks  anc  bulkheads  by  any  rigid 
plastic  pi|>e  are  prc^bited  unless  the 
following  requirements  are  met: 

(i)  Eac£  penetration  must  be 
accompli!  bed  using  an  acceptable 
metallic  t  ut>ugh  deck  or  through 
bulkhead  fitting  which  is  welded  or 
otherwise  attached  to  the  bulkhead  or 
deck  bv  an  accepted  method;  and 

(ii)  Una  or  more  metalfic  sbutoff 
valves  miist  be  installed  adjacent  to  the 
fitting  in  one  of  the  following  wa)rs: 

(A)  Onl^  one  metallic  shutoff  valve 
must  be  installed  if  it  is  operable  from 
above  thei  bulkhead  deck; 

(B)  If  tv^o  metalUc  shutoff  vah^es  are 
installed,  one  cm  either  side  of  the 
bulkhead,  they  need  not  be  operable 
from  aboie  the  bulkhead  deck  provided 
immediate  access  to  both  is  possible;  or 

(C)  Wh^re  both  plastic  and  metalUc 
materials  tare  used  in  piping  which 
p>enetrates  a  bulkhee<C  and  the  two 
materials  exist  entirely  on  opposite 
sides  of  the  bulkhead,  a  metallic  shutoff 
valve  mutt  be  installed  at  the  bulkhead 
in  the  metallic  part  of  the  system,  with 
the  valve  being  capable  of  operation 
from  above  the  bulkhead  deck,  or 
locally  if  immediate  access  is  possible; 
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(2)  Protection  from  mechanical 
damage  must  be  specifically  considered 
and  all  protective  covering  or  shields 
must  be  installed  to  the  satisfaction  of 
the  Officer  in  Charge,  Marine 
Inspection; 

(3)  Through  hull  fittings  and  shutoff 
valves  must  be  metallic  In  the  case  of 
nonmetallic  hulls,  materials  which  will 
afford  an  equal  degree  of  safety  and  beat 
resistivity  as  that  afforded  by  the  hull 
may  be  approved;  and 

(4)  The  material  specification  must 
show  that  the  rigid  nonmetallic  material 
possesses  characteristics  adequate  for  its 
intended  service  and  environment  and 
must  be  approved  iot  use  by  the  Officer 
in  Charge,  Marine  Inspecnon. 

(e)  Where  flexible  nonmetallic  hose  is 
permitted  for  use  in  pipmg  systems  by 
this  section,  it  must  meet  SAE  Standard 
)1942  or  be  specifically  approved  by  the 
Commandant.  The  following  restrictions 
apply. 

(1)  Flexible  nonmetallic  hose  must  be 
complete  with  factory-assembled  end 
fittings  requiring  no  further  adjustment 
of  the  fittings  on  the  hose,  or  field 
attachable  type  fittings  may  be  used. 
Hose  end  fittings  must  comply  with 
SAE  J-1475.  Field  attachable  fittings 
must  be  installed  following  the 
manufacturer's  recommended  practice. 
If  special  equipment  is  required,  such  as 
crimping  machines,  it  must  be  of  the 
type  and  design  specified  by  the 
manufacturer.  If  field  attachable  type 
fittings  are  used,  each  hose  assembly 
must  be  individually  bydrostatically 
tested  to  twice  the  rated  pressure 
stamped  thereon; 

(2)  Flexible  nonmetaUic  bose  may  be 
used  in  non-vital  water  and  pneumatic 
systems,  subject  to  the  limitations  of 
paragraph  (d)(1)  through  (d)(4)  of  this 
section.  Unreinforced  hoses  are  limited 
to  a  maximimi  service  pressure  of  50 
psi,  reinforced  hoses  are  Umited  to  a 
maximum  service  pressure  of  150  psi; 
and 

(3)  Flexible  nonmetalUc  bose  may  be 
used  in  lube  oil,  fuel  oil  and  fluid  power 
systems,  subject  to  the  following 
requirements: 

(i)  Flexible  hose  may  only  be  used  at 
a  pressure  not  to  exceed  the 
manufacturer's  rating  and  must  have  a 
high  resistance  to  saltwater,  petroletmi 
oils,  and  vibration; 

(ii)  Flexible  hose  runs  must  be  visible, 
easily  accessible,  and  must  not 
penetrate  watertight  bulkheads; 

(iii)  Flexible  hose  must  be  fabricated 
with  an  inner  tube  and  a  cover  of 
synthetic  rubber  or  other  suitable 
material  reinforced  with  wire  braid; 

(iv)  Flexible  hose  used  for  alcohol- 
gasoline  blend  fuels  must  meet  the 


permeabiUty  requirements  specified  in 
33  CFR  part  183,  subpart  J;  and 

(v)  Flexible  hose  installed  in  lengths 
of  not  more  than  30  inches  for  the 
purpose  of  flexibility  only,  and  subject 
to  pressuj^s  of  not  more  than  5  pounds 
per  square  inch,  may  meet  the  following 
reouirements: 

(A)  Suitable  compression  type 
connection  fittings  may  be  accepted; 

(B)  Flexible  hose  designed  for  use 
with  hose  clamps  may  be  installed  with 
two  clamps,  at  both  ends  of  the  hose, 
which: 

(1)  Do  not  rely  on  the  spring  tension 
of  the  clamp  for  compressive  force;  and 

(2)  Are  installed  beyond  the  bead  or 
flare  or  over  the  serrations  of  the  mating 
spud,  pipe,  or  hose  fitting:  and 

(C)  OSCG  Type  Al,  A2.  Bl,  or  B2 
flexible  hose  may  be  accepted  in 
accordance  with  33  CFR  part  183, 
subpart  J. 

§182.730    Nonferrous  metallic  piping 
materiaia. 

(a)  Nonferrous  metallic  piping 
materials  are  acceptable  for  use  in  the 
following: 

(1)  Non-vital  systems; 

(2)  Aluminimi  fuel  piping,  if  of  a 
minimum  of  schedule  80  wall  thickness 
on  an  aluminum  hulled  vessel  and 
located  outside  the  machinery  space: 

(3)  Aluminum  bilge,  ballast,  and 
firemain  piping  on  an  aluminum  hulled 
vessel; 

(4)  If  acceptable  to  the  cognizant 
OCMI,  nonferrous  metallic  piping  with 
a  melting  temperature  above  1700''F 
may  be  used  in  vital  systems  that  are 
deemed  to  be  galvanically  compatible; 
and 

(5)  Other  uses  specifically  accepted  by 
the  cognizant  OCMI. 

(b)  Where  nonferrous  metallic 
material  is  permitted  for  use  in  piping 
systems  by  this  subpart,  the  restrictions 
in  this  paragraph  apply: 

(1)  Provisions  must  be  made  to  protect 
piping  systems  using  aluminum  alloys 
in  high  risk  fire  areas  due  to  the  low 
melting  point  of  aluminum  alloys; 

(2)  Provisions  must  be  made  to 
prevent  or  mitigate  the  effect  of  galvanic 
corrosion  due  to  the  relative  solution 
potentials  of  copper,  aluminum,  and 
alloys  of  copper  and  aluminum,  which 
are  used  in  conjunction  with  each  other, 
steel,  or  other  metals  and  their  alloys; 

(3)  A  suitable  thread  compound  must 
be  used  in  making  up  threaded  joints  in 
aluminum  pipe  to  prevent  seizing.  Pipe 
in  the  aimealed  temper  must  not  be 
threaded; 

(4)  The  use  of  aluminum  alloys  with 
a  copper  content  exceeding  0.6  percent 
is  prohibited;  and 

(5)  The  use  of  cast  aluminum  alloys 
in  hydrauUc  fluid  power  systems  must 


be  in  accordance  with  the  requirements 
of  §  58.30-15(f)  of  this  chapter. 

PART  183-ELECTRiCAL 
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Authority:  46  U.S.Q  2103.  3306;  E.O. 
12234,  45  FR  58801.  3  CFR,  1980  Comp., 
p.277;49CFRl.46. 

Subpart  A— General  Provisions 

§183.100    Intent 

This  part  contains  requirements  for 
the  design,  construction,  installation, 
and  operation  of  electrical  equipment 
and  systems  including  power  sources, 
lighting,  motors,  miscellaneous 
equipment,  and  safety  systems. 

§183.115   Appllcabiilty  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b)  and  (c)  of  this  section,  an 
existing  vessel  must  comply  with  the 
regulations  on  electrical  installations, 
equipment,  and  material  which  were 
applicable  to  the  vessel  on  [date  of  the 
day  before  the  effective  date  of  the  final 
rule]  or,  as  an  alternative,  the  vessel  may 
comply  with  the  regulations  in  this  part. 


(b)  An  existing  vessel  must  comply 
with  the  requirements  of  §§  183.420  and 
183.430. 

(c)  New  installations  of  electrical 
equipment  and  material,  and  the  repair 
or  replacement  of  wire  and  cable,  on  an 
existing  vessel,  which  are  completed  to 
the  satisfaction  of  the  cognizant  OCMI 
on  or  after  [effective  date  of  the  final 
rule],  must  comply  with  this  part. 
Replacement  of  existing  equipment,  not 
including  wire  or  cable,  installed  on  the 
vessel  prior  to  [effective  date  of  the  final 
rult:]  netni  not  comply  with  the 
regulations  in  this  part. 

§183.130    Alternative  standards. 

(a)  A  vessel,  other  than  a  dynamically 
supported  craft,  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers,  may  comply  with  the 
following  requirements  instead  of 
complying  with  the  requirements  of  this 
part  in  their  entirety: 

(1)  §  183.420;  and 

(2)  The  following  ABYC  Projects 
where  applicable: 

(i)  E-«: 
(ii)  E-9:  and 
(iii)  A-16. 

(b)  A  vessel  with  an  electrical 
installation  operating  at  less  than  50 
volts  may  meet  the  requirements  in  33 
CFR  183.430  instead  of  those  in 

§  183.340  of  this  subchapter. 

Subpart  B— Qenaral  Requirements 

§183.200    Qenaral  design,  instsllatlon,  and 
maintenance  rsqulremanta. 

Electrical  equipment  on  a  vessel  must 
be  installed  and  maintained  to: 

(a)  Provide  services  necessary  for 
safety  under  normal  and  emergency 
conditions; 

(b)  Protect  passengers,  crew,  other 
persons,  and  the  vessel  from  electrical 
hazards,  including  fire,  caused  by  or 
originating  in  electrical  equipment,  and 
electrical  shock; 

(c)  Minimize  accidental  personnel 
contact  with  energized  parts;  and 

(d)  Prevent  electrical  ignition  of 
flammable  vapors. 

§  183.210    Protection  from  wet  and 
corrosivs  anvironmanta. 

(a)  Electrical  equipment  used  in  the 
following  locations  must  be  dripproof: 

(1)  A  machinery  space; 

(2)  A  location  normally  exposed  to 
splashing,  water  washdown,  or  other 
wet  conditions  within  a  galley,  a 
laundry,  or  a  public  washroom  or  toilet 
room  that  has  a  bath  or  shower;  or 

(3)  Another  space  with  a  similar 
moisture  level. 

(b)  Electrical  equipment  exposed  to 
the  weather  must  be  watertight. 

(c)  Electrical  equipment  exposed  to 
corrosive  environments  must  be  of 


suitable  construction  and  corrosion- 
resistant. 

S183.220    General  safety  provisions 

(a)  Electrical  equipment  and 
installations  must  be  suitable  for  tbe 
roll,  pitch,  and  vibration  of  the  vessel 
underway. 

(b)  All  equipment,  including 
switches,  fuses,  lampholders,  etc,  must 
be  suitable  for  the  voltage  and  current 
utilized. 

(c)  Receptacle  outlets  of  the  type 
providing  a  grounded  pole  or  a  specific 
direct  current  polarity  must  be  of  a 
configuration  that  will  not  permit 
improper  connection. 

(d)  All  electrical  equipment  and 
circuits  must  be  clearly  marked  and 
identified. 

(e)  Any  cabinet,  panel,  box,  or  other 
enclosure  containing  more  than  one 
source  of  power  must  be  fitted  with  a 
sign  warning  persons  of  this  condition 
and  identifying  the  circuits  to  be 
disconnected. 

Subpart  C — Power  Sources  and 
Distribution  Systems 

S  183.31 0    Power  Sources. 

(a)(1)  Each  vessel  that  relies  on 
electricity  to  power  the  following  loads 
must  have  at  least  two  sources  of 
electricity  for  each  load: 

(i)  The  vital  systems  hsted  in 
§  182.710  of  this  subchapter. 

(ii)  Interior  lighting  except  for 
decorative  lights. 

(iii)  Communication  systems 
including  a  public  address  system 
required  imder  §  184.610  of  this 
subchapter. 

(iv)  Navigation  equipment  and  lights. 

(2)  A  vessel  with  batteries  of  adequate 
capacity  to  supply  the  loads  specified  in 
paragraph  (a)(1)  of  this  section,  and  a 
generator  or  altemotor  driven  by  a 
propulsion  engine,  comphes  with  the 
requirement  in  paragraph  (a)(1)  of  this 
section. 

(b)  Where  a  ship  service  generator 
driven  by  a  propulsion  engine  is  used  as 
a  source  of  electrical  power,  a  vessel 
speed  change,  throttle  movement  or 
change  in  direction  of  the  propeller 
shaft  rotation  must  not  interrupt  power 
to  any  of  the  loads  specified  in 
paragraph  (a)(1)  of  this  section. 

$183,320   Generalofs  and  motors. 

(a)  Each  generator  and  motor  must  be: 

(1)  In  a  location  that  is  accessible, 
adequately  ventilated,  and  as  dry  as 
practicable;  and 

(2)  Mounted  above  the  bilges  to  avoid 
damage  by  splash  and  to  avoid  contact 
with  low  lying  vapors. 


(b)  Each  generator  and  motor  must  be 
designed  for  an  ambient  temperature  of 
50°C  (122"'F)  except  that: 

(1)  If  tpe  ambient  temperature  in  the 
space  where  a  generator  or  motor  will  be 
located  will  not  exceed  40'*C  under 
normal  operating  conditions,  the 
generator  or  motor  may  be  designed  for 
an  ambient  temperature  of  40*C;  and 

(2)  A  generator  or  motor  designed  for 
40°C  may  be  used  in  50"C  ambient 
locations  provided  the  generator  or 
motor  ia  derated  to  80  percent  of  the  full 
load  ratng,  and  the  rating  or  setting  of 
the  overpurrent  devices  is  reduced 
accordi4gly. 

(c)  A  toltmeter  and  an  ammeter, 
which  can  be  used  for  measuring 
voltage  And  current  of  a  generator  that 
is  in  operation,  must  be  provided  for  a 
generator  rated  at  50  volts  or  more.  For 
each  alternating  current  generator,  a 
means  far  measuring  frequency  must 
also  be  provided.  Additional  control 
equipment  and  measuring  instruments 
must  be  provided,  if  needed,  to  ensure 
satisfactory  operation  of  each  generator. 

(d)  Each  generator  must  have  a 
nameplate  attached  to  it  containing  the 
information  required  by  Article  445  of 
the  NEd(NFPA  70),  and  for  a  generator 
derated  in  accordance  with  paragraph 
(b)(2)  of  ^is  section,  tbe  derated 
capacity 

(e)  Each  motor  must  have  a  nameplate 
attached  to  it  containing  the  information 
required  by  Article  430  of  the  NEC 
(NFPA  70).  and  for  a  motor  derated  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  the  derated  capacity. 

S  183.322    Multiple  generators. 

When  a  vessel  is  equipped  with  two 
or  more  generators  to  supply  ship's 
service  Sower,  the  following 
requirei  tents  must  be  met: 

(a)  Ea(  h  generator  must  have  an 
indepen  ient  prime  mover;  and 

(b)  Th  i  generator  circuit  breakers 
must  be  interlocked  to  prevent  the 
generators  from  being  simultaneously 
connected  to  the  switchboard,  except  for 
the  circsit  breakers  of  a  generator 
o[)erate<|  in  parallel  with  another 
generatdr  when  the  installation  meets 
§§  111.0^13, 111.12-11(0, 111.30- 
19(a).  add  111.3&-25(d)  of  this  chapter. 


S  183.324 

When 
installe< 

(a) 
system 
switchboard 
accessifa  e 


iTh) 
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Dual  voltage  generators. 

a  dual  voltage  generator  is 
on  a  vessel: 

neutral  of  a  dual  voltage 
i^ust  be  solidly  grounded  at  the 
'  s  neutral  bus  and  be 
for  checking  the  insulation 
of  the  generator  to  ground 
generator  is  connected  to  the 


itlie 


resistance 
before 
bus;  and 

(b)  Gr  >und  detection  must  be 
provide  I  that: 


(1)  For  an  alternating  current  system, 
meets  §  111.05-27  of  this  chapter,  and 

(2)  For  a  direct  ourent  system,  meets 
§  111.05-29  of  this  chapter. 

$183,330    DisMbutton  panels  and 
switchboards. 

(a)  Each  distribution  panel  and 
switchboard  must  be  in  as  dry  a  location 
as  practicable,  accessible,  adequately 
ventilated,  and  protected  from  felling 
debris  and  dripping  or  splashing  water. 

(b)  Each  distribution  panel  or 
switchboard  must  be  totally  enclosed 
and  of  the  dead  front  type. 

(c)  Each  switchboard  must  be  fitted 
with  a  dripshield. 

(d)  Distribution  panels  and 
switchboards  which  are  accessible  from 
the  rear  must  be  constructed  to  prevent 
a  person  from  accidentally  contacting 
energized  parts. 

(e)  Working  space  must  be  provided 
around  all  main  distribution  panels  and 
switchboards  of  at  least  24  inches  in 
front  of  the  switchboard,  and  behind  the 
switchboard  at  least  18  inches  from  the 
nearest  bulkhead,  stiffener,  or  frame,  or 
have  no  rear  access. 

(f)  Nonconducting  mats  or  grating 
must  be  provided  on  the  deck  in  front 
of  each  switchboard  and,  if  accessible 
from  tbe  rear,  on  the  deck  in  the  rear  of 
the  switchboard. 

(g)  All  uninsulated  current  carrying 
parts  must  be  mounted  on 
noncombustible,  nonabsorbent,  high 
dielectric  insulating  material. 

(h)  Equipment  mounted  on  a  hinged 
door  of  an  enclosure  must  be 
constructed  or  shielded  so  that  a  person 
will  not  accidentally  contact  energized 
parts  of  the  door  mounted  equipment 
when  the  door  is  open  and  the  circuit 
energized. 

(i)  In  the  design  of  a  control,  interlock, 
or  indicator  circuit,  all  practicable  steps 
must  be  taken  to  eliminate  all  but  one 
source  of  potential  in  an  enclosure.  If 
the  control  functions  make  it 
impracticable  to  energize  tbe  control, 
interlock  or  indicator  circuit  from  the 
load  side  of  a  motor  and  control 
disconnect  device,  each  conductor  of 
such  a  circuit,  except  those  vital  circuits 
identified  in  §  182.710  of  this 
subchapter,  must  be  disconnected  from 
all  sources  of  potential  by  a  disconnect 
device  actuated  by  the  opening  of  the 
controller  door.  The  disconnect  device 
and  its  connections,  including  each 
terminal  block  for  terminating  the 
vessel's  wiring,  must  not  have  any 
electrically  unshielded  or  uninsulated 
surfaces. 

(j)  Switchboards  and  distribution 
panels  must  be  adequately  sized  tat  the 
expected  loads. 


S  183.340    Cable  and  wiring  raqulramants. 

(a)  If  individual  wires,  rather  than 
cable,  are  used  in  systems  greater  than 
50  volts,  the  wire  must  be  run  in  a 
protective  enclosure.  The  protective 
enclosure  must  have  drain  holes  to 
prevent  the  build  up  of  condensation. 

(b)  All  cable  and  wire  must: 

(1)  Have  stranded  copi>er  conductors 
with  sufficient  current  carrying  capacity 
for  the  circuit  in  which  they  are  used; 

(2)  Be  installed  in  a  manner  to  avoid 
or  reduce  interference  with  radio 
reception  and  compass  indication: 

(3j  Be  protected  from  the  weather; 

(4)  Be  mstalled  with  metal  supports 
spaced  not  more  than  24  inches  apart, 
and  in  such  a  manner  as  to  avoid 
chafing  and  other  damage.  The  use  of 
plastic  tie  wraps  must  be  limited  to 
bundling  or  retention  of  multiple  cable 
installations,  and  not  used  as  a  means 
of  support,  except  that  on  vessels  of  not 
more  than  65  feet  in  length,  installations 
in  accordance  with  paragraph  14.h  of 
ABYC  E-8  and  paragraph  15.h  of  ABYC 
E-9  are  acceptable  as  meeting  the 
reauirements  of  this  section; 

(5)  Not  be  installed  with  sharp  bends; 

(6)  Be  protected  by  metal  coverings  or 
other  suitable  means  if  in  areas  subject 
to  mechanical  abuse; 

(7)  Be  suitable  for  low  temperature 
and  high  humidity  if  installed  in 
refrigerated  compartments; 

(8)  Not  be  located  in  a  tank  unless  the 
cable  provides  power  to  equipment  in 
the  tank;  and 

(9)  Have  sheathing  or  wire  insulation 
compatible  with  the  fluid  in  a  tank 
when  installed  as  allowed  by  paragraph 
(b)(8)  of  this  section. 

(c)  Conductors  in  power  and  Ughting 
circuits  must  be  No.  14  AWG  or  larger. 
Conductors  in  control  and  indicator 
circuits  must  be  No.  22  AWG  or  larger. 

(d)  Cable  and  wire  for  power  and 
lighting  circuits  must: 


(1)  Meet  Section  310-13  of  the  NEC 
(NFPA  70),  except  that  asbestos 
insulated  cable  and  dry  location  cables 
can  not  be  used; 

(2)  Be  listed  by  Underwriters 
Laboratories  Inc.  as  UL  Boat  or  UL 
Marine  cable;  or 

(3)  Meet  §  111.60-1  of  this  chapter, 
(e)  Cable  or  wire  serving  vital  systems 

Usted  in  §  182.710  of  this  subchapter  or 
emergency  loads  must  be  routed  as  far 
as  practicable  from  high  risk  fire  areas 
such  as  galleys,  laundries,  and 
machinery  spaces. 

(0  Cable  or  wire  serving  duplicated 
equipment  must  be  separated  so  that  a 
casualty  that  affects  one  cable  does  not 
affect  the  other. 

(g)  Each  connection  to  a  conductor  or 
terminal  part  of  a  conductor  that  is 
larger  than  No.  10  AWG  must  be  made 
within  an  enclosure  and  have: 

(1)  A  pressure  type  connector  on  each 
conductor; 

(2)  A  solder  lug  on  each  conductor: 

(3)  A  splice  made  with  a  pressure  type 
connector  to  a  flexible  lead  or 
conductor;  or 

(4)  A  splice  that  is  soldered,  brazed, 
or  welded  to  a  flexible  lead  or 
conductor. 

(h)  Each  connection  to  a  conductor  or 
a  terminal  part  of  a  conductor  that  is  No. 
10  AWG  or  smaller  must  be  made 
within  an  enclosure  and: 

(1)  Meet  paragraph  (g)  of  this  section; 
or 

(2)  Have  clamps  or  screws  with 
terminal  plates  that  have  tiu-ned  lugs  or 
other  suitable  means  to  capture  the 
terminal. 

(i)  A  connector  or  lug  of  the  set  screw 
type  must  not  be  used  with  a  stranded 
conductor  smaller  than  No.  14  AWG 
except  if  there  is  a  nonrotating  follower 
that  travels  with  the  set  screw  and 
makes  pressure  contact  with  the 
conductor. 


(j)  Each  pressure  type  wire  connector 
and  lug  must  meet  UL  486A.  The  use  of 
wire  nuts  is  prohibited. 

(k)  Each  terminal  block  must  have  6- 
32  terminal  screws  or  larger. 

(1)  Wire  connectors  utilized  in 
conjunction  with  screw  type  terminal 
blocks  must  be  of  the  captive  type  such 
as  the  ring  or  the  flanged  spade  type. 

(m)  A  cable  must  not  be  spliced  in: 

(1)  A  hazardous  location;  or 

(2)  In  another  location  except: 

(i)  A  cable  installed  in  a  subassembly 
may  be  spliced  to  a  cable  in.stalled  in 
another  subassembly; 

(ii)  For  a  vessel  receiving  alterations, 
a  cable  may  be  spliced  to  extend  a 
circuit; 

(iii)  A  cable  having  a  large  size  or 
exceptional  length  may  be  spliced  to 
facilitate  its  installation;  and 

(iv)  A  cable  may  be  spliced  to  replace 
a  damaged  section  of  the  cable  if,  before 
replacing  the  damaged  section,  the 
insulation  resistance  of  the  remainder  of 
the  cable  is  measured,  and  it  is 
determined  that  the  condition  of  the 
insulation  is  unimpaired. 

(n)  All  material  in  a  cable  splice  must 
be  chemically  compatible  with  all  other 
material  in  the  splice  and  with  the 
materials  in  the  cable. 

(o)  Ampacities  for  conductors  must 
meet  Section  310-15  of  the  NEC  (NFPA 
70)  or  IEEE  Standard  45,  as  appropriate. 

(p)  Conductors  must  be  sized  so  that 
the  voltage  drop  at  the  load  terminals 
does  not  exceed  10  percent.  Table 
183.340(p)  indicates  the  size  of 
conductor  required  for  corresponding 
lengths  and  steady  state  (stable)  values 
to  obtain  not  more  than  this  voltage 
drop  at  the  load  terminals  of  a  two 
conductor  circuit. 


Table  I83.340(p).— Conductor  Sizes  for  Amperes— Lengths 


Total  current  on  circuit,  ainperes 

Length  of  conductor  in  feet  from  source  of  current  to  rrxat  distant  fixture 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 

12  votts.  2-wife— 10  percent  drop  wire  sizes  (A.W.G.) 

5 _ 

10 _ 

1 5  .._ 

14 
14 
14 
12 
10 

14 
14 
14 
12 
10 

14 
14 
12 
10 
10 

14 
12 
10 
10 
8 

14 

12 

10 

8 

8 

14 

12 

10 

8 

8 

14 

10 

8 

8 

6 

14 

10 

8 

8 

6 

12 

10 

8 

6 

6 

12 

10 

8 

6 

6 

12 
8 
8 
6 

4 

20 

25  „ 

Other  values  can  be  computed  by 
means  of  the  following  formula: 


KxIxL(x2  for  two- wire  circuit)  . 
cm  = i i(l) 


Where: 

cmsCircular-mil  area  of  conductor. 

K=10.75  (a  constant  representing  the 

mil-foot  resistance  of  copper). 
I=Load  current,  in  amperes. 
L=Length  of  conductor  from  center  of 

distribution,  in  feet. 
E= Voltage  drop  at  load,  in  volts, 
(q)  If. used,  each  armored  cable 
metallic  covering  must: 

(1)  Be  electrically  continuous;  and 

(2)  Be  grounded  at  each  end  of  the  nm 
tor 

(i)The  metallic  hull;  or 
(ii)  The  common  ground  plate  on 
nonmetallic  vessels;  and 

(3)  Have  Bnal  sub-circuits  grounded  at 
the  supply  end  only. 

(r)  A  portable  or  temporary  electric 
cord  or  cable  must  be  constructed  and 
used  in  compliance  with  the 
requirements  of  §  111.60-13  of  this 
chapter  for  a  flexible  electric  cord  or 
cable. 

§183.350    Batteries— general 

(a)  Where  provisions  are  made  for 
charging  batteries,  there  must  be  natural 
or  induced  ventilation  sufHcient  to 
dissipate  the  gases  generated. 

(b)  Each  battery  must  be  located  as 
high  above  the  bilge  as  practicable, 
secured  to  protect  against  shifting  with 
the  roll  and  pitch  of  the  vessel,  and  free 
from  exposure  to  water  splash  or  spray. 

(c)  Batteries  must  be  accessible  for 
maintenance  and  removal. 

(d)  Connections  must  be  made  to 
battery  terminals  with  permanent  type 
connectors.  Spring  clips  or  other 
temporary  type  clamps  are  prohibited. 

(ej  Batteries  must  be  mounted  in  trays 
lined  with,  or  constructed  of,  a  material 
which  is  resistant  to  damage  by  the 
electrolyte. 

(f)  Battery  chargers  must  have  an 
ammeter  connected  in  the  charging 
circuit. 

(g)  If  the  batteries  are  not  adjacent  to 
a  distribution  panel  or  switchboard 
which  distributes  power  to  the  lighting, 
motor,  and  appliance  circuits,  the 
battery  lead  must  have  a  fuse  in  series 
as  close  as  practicable  to  the  battery. 

(h)  Batteries  used  for  engine  starting 
are  to  be  located  as  close  as  possible  to 
the  engine  or  engines  served. 

1183.352    Battery  categories. 

This  section  applies  to  batteries 
installed  to  meet  the  requirements  of 
§  183.310  for  secondary  sources  of 
power  to  vital  loads,  or  sources  of  power 
to  final  emergency  loads. 

(a)  Large.  A  large  battery  installation 
is  one  connected  to  a  battery  charger 
having  an  output  of  more  than  2  kw, 
computed  bom  the  highest  possible 
charging  current  and  the  rated  voltage  of 
the  battery  installation. 


(b)  ^mall.  A  small  battery  installation 
is  on^  connected  to  a  battery  charger 
having  an  output  of  2  kw  or  less, 
comp  ited  from  the  highest  possible 
charg  ng  current  and  the  rated  voltage  of 
the  b<  ttery  installation. 

$183^54    Battery  instaliations. 

(a) ,  .arge  batteries.  Each  large  battery 
instal  ation  must  be  located  in  a  locker, 
room  )r  enclosed  box  solely  dedicated 
to  the  storage  of  batteries.  Ventilation 
must  >e  provided  in  accordance  with 
§  111.115-10  of  this  chapter.  Electrical 
equipment  located  within  the  battery 
encloj  lure  must  be  approved  by  an 
indep  indent  laboratory  for  Class  I, 
Divisi  on  1,  Group  B  hazardous  locations 
and  meet  part  111,  subpart  111.105  of 
this  chapter. 

(b)  >mall  batteries.  Each  small  battery 
instal  ation  must  be  located  in  a  well 
venti]  ited  space  and  protected  from 
falling  objects.  A  small  battery 
installation  must  not  be  in  a  closet, 
storeroom,  or  similar  space. 

S 1 83.060    Semiconductor  rectifier 


(a)  |ach  semiconductor  rectifier 
syste^i  must  have  an  adequate  heat 
removal  system  that  prevents 
overheating. 

(b)  Where  a  semiconductor  rectifier 
system  is  used  in  a  propulsion  system 
or  in  ether  vital  systems  it  must: 

(1)  Have  a  current  limiting  circuit; 

(2)  llave  external  overcurrent 
protection;  and 

(3)  ^eet  sections  35.84.2  and  35.84.4 
of  the  ABS  "Rules  for  Building  and 
Classihg  Steel  Vessels." 

{ 1 83.170    System  aitd  equipment 
grouniing. 

(a)  All  metallic  enclosures  and  fi^mes 
of  electrical  equipment  must  be 
permanently  grounded  to  the  hull  on  a 
metallic  vessel.  Chi  a  nonmetallic  vessel 
the  enclosures  and  frames  of  electrical 
equipment  must  be  bonded  together  to 

a  com  mon  ground  by  a  normally  jion- 
currei  it  carrying  conductor.  MetalUc 
cases  }f  instruments  and  secondary 
windi  ngs  of  instnmient  transformers 
must  te  grounded. 

(b)  r  a  grounded  distribution  system 
is  pro  rideid,  there  must  be  only  one 
conne  ction  to  ground,  regardless  of  the 
numb  ir  of  power  sources.  This  ground 
conne  rtion  must  be  at  the  switchboard 
or  at  t  le  common  ground  plate,  which 
must  «  accessible. 

(c)  ach  propulsion,  power,  lighting, 
or  dis  ribution  system  having  a  neutral 
bus  01  conductor  must  have  the  neutral 
groun  led. 

(d) '  "he  neutral  of  each  grounded 
gener  tion  and  distribution  system  must 
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be  grounded  at  the  generator 
switchboard  and  have  the  ground 
connection  accessible  for  checking 
insulation  resistance  of  the  generator  to 
ground  before  the  generator  is 
connected  to  the  bus,  except  the  neutral 
of  an  emergency  power  generation 
system  must  be  grounded  with: 

(1)  No  direct  ground  connection  at  the 
emergency  switchboard; 

(2)  The  neutral  bus  permanently 
connected  to  the  neutral  bus  on  the 
main  switchboard;  and 

(3)  No  switch,  circuit  breaker,  or  fuse 
in  the  neutral  conductor  of  the  bus-tie 
feeder  connecting  the  emergency 
switchboard  to  the  main  switchboard. 

(e)  On  a  nonmetallic  vessel  where  a 
ground  plate  is  provided  for  radio 
equipment,  it  must  be  connected  to  the 
common  ground. 

(f)  On  a  metallic  vessel  a  grounded 
alternating  current  system  must  be 
grounded  to  the  hull.  On  a  nonmetallic 
vessel  the  neutral  must  be  connected  to 
the  common  ground,  except  that 
aluminum  grounding  conductors  must 
not  be  used. 

(g)  Equipment  grounding  conductors 
must  be  sized  in  accordance  with 
Section  250-«5  of  the  NEC  (NFPA  70). 

(h)  Each  insulated  grounding 
conductor  of  a  cable  must  be  identified 
by  one  of  the  following  means: 

(1)  A  green  braid  or  green  insulation; 

(2)  Stripping  the  insulation  from  the 
entire  exposed  length  of  the  grounding 
conductor,  or 

(3)  Marking  the  exposed  insulation  of 
the  grounding  conductor  with  green 
tape  or  green  adhesive  labels. 

(i)  A  vessel's  hull  must  not  carry 
current  as  a  conductor  except  for  the 
following  systems: 

(1)  Impressed  cxirrent  cathodic 
protection  systems;  or 

(2)  Battery  systems  for  engine  starting, 
(j)  Gable  armor  must  not  be  used  to 

ground  electrical  equipment  or  systems. 

(k)  Receptacle  outlets  and  attachment 
plugs  for  portable  lamps,  tools,  and 
similar  apparatus  operating  at  100  volts 
or  more,  must  have  a  grounding  pole 
and  a  grounding  conductor  in  die 
portable  cord. 

(1)  Each  nonmetallic  mast  and  top 
mast  must  have  a  lightning  ground 
conductor. 

$183,380    Overcurrent  protection. 

(a)  Overcurrent  protection  must  be 
provided  for  each  ungrounded 
conductor  for  the  purpose  of  opening 
the  electric  circuit  if  the  current  rea<dies 
a  value  that  causes  an  excessive  or 
dangerous  temperature  in  the  conductor 
or  conductor  insulation. 

(b)  A  conductor  of  a  control,  interlock, 
or  indicator  circuit,  such  as  a  conductor 
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for  an  instrument,  pilot  light,  ground 
detector  light,  or  potential  transformer, 
must  be  protected  by  an  overcurrent 
device. 

(c)  Each  generator  must  be  protected 
by  an  overcurrent  device  set  at  a  value 
not  exceeding  115  per  cent  of  the 
generator  full  load  rating. 

(d)  All  circuits  other  than  steering 
system  circuits  must  be  protected 
against  both  overload  and  short  circuit. 

(e)  Each  steering  gear  feeder  circuit 
must  be  protected  by  a  circuit  breaker 
that  meets  the  requirements  of 
paragraphs  (a)  and  (b)  of  §  111.93-11  of 
this  chapter. 

(f)  Each  lighting  branch  circuit  must 
be  protected  against  overcurrent  either 
by  fuses  or  circuit  breakers  rated  at  not 
more  than  30  amperes. 

(g)  Conductors  must  be  protected  in 
accordance  with  their  current  carrying 
capacities.  If  the  allowable  current 
carrying  capacity  does  not  correspond  to 
a  standard  device  size,  the  next  larger 
overcurrent  device  may  be  used 
provided  it  does  not  exceed  150  per  cent 
of  the  conductor  current  carrying 
capacity. 

(h)  Overcurrent  devices  capable  of 
carrying  the  starting  current  of  the 
motor  must  be  installed  to  protect 
motors,  motor  conductors,  and  control 
apparatus  against: 

(1)  Overcurrent  due  to  short  circuits 
or  ground  faults;  and 

(2)  Overload  due  to  motor  running 
overcurrent,  in  accordance  with 

§  111.70-1  of  this  chapter.  A  protective 
device  integral  with  the  motor,  which  is 
responsive  to  both  motor  current  and 
temperature,  may  be  used. 

(i)  An  emergency  switch  must  be 
provided  in  the  normally  ungrounded 
main  supply  conductor  from  a  battery. 
The  switdi  must  be  accessible  and 
located  as  close  to  the  battery  as 
practicable. 

(j)  The  grounded  conductor  of  a 
circuit  must  not  be  disconnected  by  a 
switch  or  circuit  breaker,  unless  the 
ungrounded  conductors  are 
simultaneously  disconnected. 

(k)  Disconnect  means  must  be 
provided  on  the  supply  side  of  and 
adjacent  to  all  fuses  for  the  purpose  of 
de-energizing  the  fuses  for  inspection  ■• 
and  maintenance  purposes. 

(1)  If  the  disconnect  means  is  not 
within  sight  of  the  equipment  that  the 
circuit  supplies,  means  must  be 
provided  for  locking  the  disconnect 
device  in  the  op>en  position. 

(m)  Fuses  must  be  of  the  cartridge 
type  only  and  be  listed  by  Underwriters 
Laboratories  or  another  independent 
laboratory  recognized  by  the 
Commandant. 


(n)  Each  circuit  breaker  must  meet  UL 
489  and  be  of  the  manually  reset  type 
designed  for: 

(IJ  Inverse  time  delay; 

(2)  Instantaneous  short  circuit 
protection;  and 

(3)  Switching  duty  if  the  breaker  is 
used  as  a  switch. 

(0)  Each  circuit  breaker  must  indicate 
whether  it  is  in  the  of>en  or  closed 
position. 

S  183.390    Shore  power. 

A  vessel  with  an  electrical  system 
operating  at  more  than  50  volts,  which 
is  provided  with  a  means  to  connect  to 
shore  power,  must  meet  the  following: 

(a)  A  shore  power  connection  box  or 
receptacle  must  be  permanently 
installed  at  a  convenient  location; 

(b)  A  cable  connecting  the  shore 
power  connection  box  or  receptacle  to 
the  switchboard  or  main  distribution 
panel  must  be  permanently  installed; 

(c)  A  circuit  breaker  must  be  provided 
at  the  switchboard  or  main  distribution 
panel  for  the  shore  power  connection; 
and 

(d)  The  circuit  breaker,  required  by 
paragraph  (c)  of  this  section,  must  be 
interlo(J(ed  with  the  vessel's  power 
sources  so  that  shore  power  and  the 
vessel's  fMDwer  sources  may  not  be 
operated  simultaneously. 

§183.392    Radiotelephone  installations. 
A  sep>arate  circuit,  with  overcurrent 
protection  at  the  main  distribution 
panel,  must  be  provided  for  each 
radiotelephone  installation. 

Subpart  D — Lighting  Systems 

§183.410    Lighting  flitures. 

(a)  Each  lighting  fixture  globe,  lens,  or 
diffuser  must  have  a  guard  or  be  made 
of  high  strength  material,  except  in  an 
accommodation  space,  radio  room, 
galley,  or  similar  space  where  it  is  not 
subject  to  damage. 

(b)  A  lighting  fixture  may  not  be  used 
as  a  connection  box  for  a  circuit  other 
than  the  branch  circuit  supplying  the 
fixture. 

(c)  A  lighting  fixture  must  be  installed 
as  follows: 

(1)  Each  fixture  must  comply  with 
§  183.200. 

(2)  Each  lighting  fixture  and 
lampholder  must  be  fixed.  A  fixture 
must  not  be  supported  by  the  screw 
shell  of  a  lampholder. 

(3)  Each  pendant  type  lighting  fixture 
must  be  suspended  by  and  supplied 
through  a  threaded,  rigid  conduit  stem. 

(4)  Each  table  lamp,  desk  lamp,  floor 
lamp,  or  similar  equipment  must  be 
secured  in  place  so  that  it  cannot  be 
displaced  by  the  roll  or  pitch  of  the 
vessel. 


(d)  A  exterior  fighting  fixture  in  an 
electrical  system  operating  at  more  than 
SO  volts  must  comply  with  the 
requirements  of  UL  595.  A  fighting 
fixture  in  an  accommodation  space, 
radio  room,  galley  or  similar  interior 
space  may  comply  with  UL  57, 1570, 
1571,1572, 1573,  or  1574. 

§183.420    Navigation  lights. 

All  vessels  must  have  navigation 
lights  that  are  in  compliance  with  the 
applicable  sections  of  the  International 
and  Inland  Navigation  Rules,  except 
that  a  vessel  of  more  than  65  feet  in 
length  must  also  have  navigation  lights 
that  meet  UL  1104. 

§183.430    PortaMs  lights. 

Each  vessel  must  be  equipped  with  at 
least  two  portable  battery  lights.  One  of 
these  lights  must  be  located  at  the 
operating  station  and  the  other  at  the 
access  to  the  propulsion  machinery 
space. 

§183.432    Emergency  lighting. 

(a)  Each  vessel  must  have  adequate 
emergency  lighting  fitted  along  the  line 
of  escape  to  the  main  deck  fi^m  all 
passenger  and  crew  accommodation 
spaces  located  below  the  main  deck. 

(b)  The  emergency  lighting  required 
by  paragraph  (a)  of  this  section  must 
automatically  actuate  upon  failure  of  the 
main  lighting  system.  If  a  vessel  is  not 
equipped  with  a  single  source  of  power 
for  emergency  lighting,  it  must  have 
individual  battery  powered  lights 
which: 

(1)  Are  automatically  actuated  upon 
loss  of  normal  power; 

(2)  Are  not  readily  portable; 

(3)  Are  connected  to  an  automatic 
battery  charger;  and 

(4)  Have  sufficient  capacity  for  a 
minimum  of  6  hours  of  continuous 
operation. 

Subpart  E — Miscellaneous  Systems 
and  Requirements 

§183.520    LHeboat  winches. 

Each  electric  power  operated  lifeboat 
winch  must  meet  part  111,  subpart 
111.95  and  part  160.  subpart  160.015  of 
this  chapter. 

§  183.530    Hazardous  areas. 

(a)  Electrical  equipment  in  spaces 
containing  machinery  powered  by,  or 
fuel  tanks  for,  gasoline  or  other  fuels 
having  a  flashpoint  of  llO'F  or  lower 
must  be  explosion-proof  or  ignition- 
protected,  or  be  part  of  an  intrinsically 
safe  system. 

(b)  Electrical  equipment  in  lockers 
used  to  store  paint,  oil,  turpentine,  or 
other  fiammable  liquids  must  be 
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explosion-proof  or  be  part  of  an 
intrinsically  safe  system. 

(c)  Explosion-proof  equipment  and 
intrinsi<^ly  safe  systems  must  meet  the 
requirements  of  put  111,  subpart 
111. lOS  of  this  chapter. 

S  183.540    Elevators. 

Each  electric  power,  control,  and 
interlock  circuit  of  an  elevator  on  a 
vessel  must  meet  the  requirements  of 
ANSI  A17.1. 

S  183.550    Oenerai  alarm  systems. 

All  vessels  with  overnight 
accommodations  must  be  equipped  with 
a  general  alarm  system.  The  public 
address  system  required  by  §  184.610  of 
this  subchapter  may  be  used  to  sound 
the  general  alarm  signal. 

PART  184— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEIMS  AND 
EQUIPMENT 

Subpart  A— Qeiterai  Provisions 

184.100    General  requirement 

184. IIS    Applicability  to  existing  vessels. 

Sut)psi1  B— CooMng  and  Heating 

184.200  General. 

184.202  Restrictions. 

184.210  Heating  equipment. 

184.220  Cooking  equipment. 

184.240  Gas  systems. 

Subpart  C— Mooring  and  Towing  Equipment 

184.300    Ground  tackle  and  mooring  lines. 

Subpart  D— Navigation  Equipment 

184.402  Compasses. 

184.404  Radars. 

184.410  Electronic  position  fixing  devices. 

184.420  Charts  and  nautical  publications. 

Subpart  E— Aadio 

184.502    Requirements  of  the  Federal 

Communications  Commission. 
184.506    Emergency  broadcast  placard. 

Sut>part  F — Controi  and  internal 
CoiTimunlcatlon  Systems 

184.602    Inlemal  communication  systems. 

184.610    Public  address  systems. 

184.620    PropulsioD  engine  control  systems. 

Sut>part  O— Miscellaneous 

184.702    Oil  pollution  prevention 

equipment  and  procedures. 
184.704    Marine  sanitation  devices. 
184.710    First  aid  kits. 

Authority:  46  U.S.C.  2103.  3306;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp..  p. 
277:  49  CFR  1.46. 

Subpart  A— Qeneral  Provisions 

$  184.100    Qeneral  rsquirenient 

(a)  Vessel  OHitrol  systems  and  other 
miscellaneous  systems  and  equipment 
required  by  this  part  must  be  suitable 
for  thepurposes  intended. 

(b)  Toe  cognizant  OCMI  may  require 
navigation,  control,  or  communication 


specifical  y ; 
vessel    "     " 


operates 
high 


It: 

traff  c 
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equipmei|t,  in  excess  of  the  equipment 
required  by  this  part,  on  a 
wHich  is  of  a  novel  design, 
high  speeds  in  restricted  or 
areas,  operates  in  a 
dynamic^ly  supported  mode,  or 
operates  ( n  extended  routes  or  in 
remote  lo  nations. 


Applicability  to  existing  vessels. 


(a)  An  Existing  vessel  need  not 
comply  w|ith  §§  164.402(c),  184.404. 
184.410.  ind  184.602  unless  the 
cognizant  CXIMI  specifically  requires 
compliance  due  to  the  route  or  service 
of  the  vessel. 

(b)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
§  184.610  until  [date  5  years  after 
effective  date  of  the  final  rule],  or  10 
years  after  its  keel  was  laid  or  the  vessel 
was  at  a  similar  stage  of  construction, 
whichever  is  later. 


(c)An 
comply 
§  184.710iunUl 
effective 


^xisting  vessel  need  not 
the  requirements  of 
"  [date  1  year  after 
iate  of  the  final  rule]. 


SubfMft  ^—Cooking  and  Heating 
S184.200    OsnoraL 

Cookin  >  and  heeting  equipment  must 
be  suitabl  a  for  marine  use.  Equipment 
designed  uid  installed  in  accordance 
with  AB"V  C  A-3  and  A-7,  or  with  NFPA 
302  comp  lies  with  this  requirement, 
;  restricted  by  §  184.202. 


Restrictions. 

use  of  gasoline  for  cooking, 
lighting  is  prohibited  on  all 


except  as 

$184,202 

(a)  The 
heating, 
vessels. 

(b)  Fire  )laces  or  other  heating  and 
cooking  e  )uipment  with  open  flames 
are  prohitited  from  being  used  on  all 
vessels. 

(c)  Vesi  els  permitted  to  use  liquefied 
and  non-fquefied  gases  as  cooking  fuels 
by  46  CF^  part  147  must  meet  the 
requirements  of  §  184.240.  The  use  of 
these  fuee  for  cooking,  heating,  and 
lighting  0 1  ferry  vessels  is  prohibited  by 
46  CFR  pi  irt  147. 


$184,210 


Heeting  equip<T.ent 


(a)  Eacl  heater  must  be  so  constructed 
and  insta  led  as  to  prevent  the  hanging 
from  it  ofjitems  SMch  as  towels  and 
clothing. 

(b)  Ead  1  electric  space  heater  must  be 
provided  y/ith  a  thermal  cutout  to 
prevent  overheating. 

(c)  Eaca  heater  element  of  an  electric 
space  healer  must  be  of  an  enclosed 
type,  and  the  element  case  or  jacket 
must  be  rpade  of  a  corfosion  resistant 

material. 


JMI 


$184,220   CooMag  equipment 

(a)  Doors  on  a  cooking  appliance  must 
be  provided  with  heavy  du^  hinges  and 
locking  devices  to  prevent  accidental 
opening  in  heavy  seas. 

(b)  A  cooking  appliance  must  be 
installed  to  prevent  movement  in  heavy 
seas. 

(c)  For  a  grill  or  similar  type  of 
cooking  appliance,  means  must  be 
provided  to  collect  grease  or  fat  and  to 
prevent  its  spillage  on  wiring  or  the 
deck. 

(d)  Grab  rails  must  be  installed  on  a 
cooking  appliance  when  determined  by 
the  cognizant  OCMI  to  be  necessary  for 
safety. 

(e)  Sea  rails,  with  suitable  barriers  to 
prevent  accidental  movement  of  cooking 
pots,  must  be  installed  on  a  cooking 
range. 

(0  Electric  connections  for  a  cooking 
appliance  must  be  dripproof. 

$  184.240    Qas  systems.  [Reserved] 

(Note:  The  regulations  in  46  CFR  164.05- 
1  will  be  redesignated  as  §  184.240  when  a 
final  rule  is  published.) 

Subpart  C— Mooring  and  Towing 
Equipment 

$184,300   Ground  taclde  and  mooring 


A  vessel  must  be  fitted  with  ground 
tackle  and  mooring  lines  necessary  for 
the  vessel  to  be  safely  anchored  and 
moored.  The  ground  tackle  and  mooring 
lines  provided  must  be  satisfactory  for 
the  size  of  the  vessel,  the  waters  on 
which  the  vessel  (grates,  and  other 
operating  hazards,  subject  to  the 
approval  of  the  cognizant  OCMI. 

Subpart  D— Navigation  Equipment 

$184,402   Compasses. 

(a)  Except  as  otherwise  provided  in 
this  section  every  vessel  must  be  fitted 
with  a  suitable  magnetic  compass 
designed  for  marine  use,  to  be  mounted 
at  the  primary  operating  station. 

(b)  The  following  vessels  need  not  be 
fitted  with  a  compass: 

(1)  A  vessel  on  a  rivers  route; 

(2)  A  nonself-propelled  vessel;  and 

(3)  A  vessel  operating  on  short 
restricted  routes  on  lakes,  bays,  and 
sounds. 

(c)  Except  on  a  vessel  limited  to 
daytime  operations,  the  compass  must 
be  illuminated. 


$184,404 

(a)  A  vessel  must  be  fitted  with  a  FOG 
type  accepted  general  marine  radar 
sy^em  for  surfece  navigation  with  a 
radar  screen  mounted  at  the  primary 
operating  station  if: 

(1)  The  vessel  is  self-propelled; 


(2)  The  vessel  has  an  oceans, 
coastwise,  or  Great  Lakes  route;  and 

(3)  The  vessel  carries  more  than  49 
passengers. 

(b)  A  ferry  which  carries  more  than  49 
passengers  on  a  rivers  route  not  within 
one  mile  of  land  must  be  fitted  with  a 
Federal  Communications  Type 
Accepted  general  marine  radar  system 
for  surface  navigation  with  a  radar 
screen  mounted  at  the  primary 
operating  station. 

(c)  The  radar  and  its  instaiJation  must 
be  suitabie  for  the  intended  speed  and 
route  of  the  vessel. 

(d)  A  vessel  operated  on  a  short 
restricted  route  need  not  be  fitted  with 
a  radar  if  the  cognizant  OCMI 
determines  that  a  radar  is  not  necessary 
due  to  the  vesse)'s  route  and  ]ocal 
weather  conditions. 

$184,410    Electronic  position  flxing 
devices. 

A  vessel  on  an  oceans  route  must  be 
equipped  with  an  electronic  position 
fixing  device,  capable  of  providing 
accurate  fixes  for  the  area  in  which  the 
vessel  operates,  to  the  satisfaction  of  the 
cognizant  OCMI. 

$184,420   Charts  and  nautical 
publlcstions. 

(a)  As  appropriate  for  the  intended 
voyage,  a  vessel  must  carry  adequate 
and  up-to-date: 

(1)  Charts  of  lai^e  enough  scale  to 
make  safe  navigation  possible; 

(2)  U.S.  Coast  Pilot  or  similar 
publication; 

(3)  Coast  Guard  Light  List; 

(4)  Tide  tables  published  by  the 
National  Ocean  siarvice;  and 

(5)  Current  tables  published  by  the 
National  Ocean  Service,  or  a  river 
current  publication  issued  by  the  U.S. 
Army  Corps  of  Engineers  or  a  river 
authority. 

(b)  Extracts  from  the  publications 
listed  above  for  the  areas  to  be  transited 
may  be  provided  instead  of  the 
complete  publication. 

Subpart  E— Radio 

$184,502    Requlremsnts  of  the  Federal 
Conmiunlcatlons  Commission. 

A  vessel  must  comply  with  the 
applicable  requirements  for  any  radio 
and  EPIRB  installations,  including  the 
requirements  for  a  station  license  and 
installation  certificates  to  be  issued  by 
the  Federal  Communications 
Commission,  as  set  forth  in  47  CFR  part 
80. 

$  184.506    Emergency  broadcast  placard. 

A  durable  placard  must  be  posted 
next  to  all  radiotelephone  installations 
with  the  following  instructions  and 


information,  specific  to  the  individual 
vessel,  indicated  on  it: 
Emergency  Broadcast  Procedures 

(1)  Make  sure  your  radiotelephone  is  on. 

(2)  Select  156.8  mHz  (channel  16  VHF)  or 
2182  kHz.  (Channel  16  VHF  and  2182  kHr  on 
SSB  are  for  emergency  and  calling  purposes 
only.) 

(3)  Press  microphone  button  and,  speaking 
slowly— clearly--calmly,  say: 

"MAYDAY— MAYDAY— MAYDAY" 

for  situations  involving  Immediate  Danger  to 

Life  and  Property:  and 

"PAN— PAh4— PAN" 

for  urgent  sitiiations  where  there  is  No 

Immediate  Danger  to  Life  or  Property. 

(4)  Say:  "THIS  IS  (VESSEL'S  NAME). 
(VESSEL'S  NAME),  (VESSEL'S  NAME), 
(VESSEL'S  CALL  SIGN).  OVER." 

(5)  Release  the  microphone  button  briefly 
and  listen  for  acknowledgment.  If  no  one 
answers,  repeat  steps  3  &  4. 

(6)  If  there  is  no  acknowledgment,  or  if  the 
Coast  Guard  or  another  vessel  responds,  say: 
"MAYDAY"  or  "PAN",  (VESSEL'S  NAME)." 

(7)  DESCRIBE  YOUR  POSITION  using 
latitude  and  longitude  coordinates,  LORAN 
coordinates,  or  range  and  bearing  from  a 
known  point 

(8)  STATE  THE  NATURE  OF  THE 
DISTRESS. 

(9)  GIVE  NUMBER  OF  PERSONS  ABOARD 
AND  THE  NATURE  OF  ANY  INJURIES. 

(10)  ESTIMATE  THE  PRESENT 
SEAWORTHINESS  OF  YOUR  VESSEL 

(11)  BRIEFLY  DESCRIBE  YOUR  VESSEL: 
(LENGTH.  COLOR,  HULL  TYPE,  TRIM, 
MASTS,  POWER,  ANY  ADDITIONAL 
DISTINGUISHING  FEATURES). 

(12)  Say:  "I  WILL  BE  USTENING  ON 
CHANNEL  16/2182." 

(13)  End  message  by  saying:  "THIS  IS 
(VESSEL'S  NAME  ft  CALL  SIGN)." 

(14)  If  your  sittiation  permits,  stand  by  the 
radio  to  await  further  communication  with 
the  Coast  Guard  or  another  vessel.  If  no 
answer,  repeat,  then  try  another  channel. 

Subpart  F— Control  and  Internal 
Communication  Systema 

$  184.602   Inlemal  communication 


(a)  A  vessel  equipped  with  pilothouse 
control  must  have  a  fixed  means  of  two- 
way  communication  from  the  operating 
station  to  the  location  where  the  means 
of  controlling  the  propulsion 
machinery,  required  by  §  184.620(a),  is 
located.  Twin  screw  vessels  with 
pilothouse  control  for  both  engines  are 
not  required  to  have  a  fixed 
communications  system. 

(b)  A  vessel  equipped  with  auxiliary 
means  of  steering,  required  by  §  182.620 
of  this  subchapter,  must  have  a  fixed 
means  of  two-way  communication  from 
the  operating  station  to  the  location 
where  the  auxiliary  means  of  steering  is 
controlled. 

(c)  When  the  propulsion  machinery  of 
a  vessel  cannot  be  controlled  from  the 


operating  station,  an  efficient 
communication  system  must  be 
provided  between  the  operating  station 
and  the  propulsion  machinery  space. 

(d)  When  the  locations  addressed  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  are  sufficiently  close  together, 
direct  voice  communication  satisfactory 
to  the  cognizant  OCMI  is  acceptable 
instead  of  the  required  fixed  means  of 
communications. 

(e)  The  OCMI  may  accept  hand  held 
portable  radios  as  satisfying  the 
communications  system  requirement  of 
this  section. 

$184,610    Public  address  systems. 

(a)  Except  as  noted  in  paragraphs  (d) 
and  (e)  of  this  section,  each  vessel  must 
be  equipped  with  a  jpublic  address 
system. 

(b)  On  a  vessel  of  more  than  65  feet 
in  length,  the  public  address  system 
must  be  a  fixed  installation  and  be 
audible  during  normal  operating 
conditions  throughout  the 
accommodation  spaces  and  all  other 
sfuces  normally  manned  by  crew 
members. 

(c)  A  vessel  with  more  than  one 
passenger  deck  and  a  vessel  with 
overnight  accommodations  must  have 
the  public  address  system  operable  from 
the  operating  station. 

(d)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  battery  p>owered 
bullhorn  may  serve  as  the  public 
address  system  if  audible  throughout 
the  accommodation  spaces  of  the  vessel 
during  normal  operating  conditions. 
The  bullhorn's  biatteries  are  to  be 
continually  maintained  at  a  fully 
charged  level  by  use  of  a  battery  charger 
or  other  means  acceptable  to  the 
cognizant  OCMI. 

(e)  On  a  vessel  of  not  more  than  65 
feet  in  length  carrying  not  more  than  49 
passengers,  a  public  address  system  is 
not  required  if  a  public  announcement 
made  from  the  operating  station  without 
amplification  can  be  heard  throughout 
the  accommodation  spaces  of  the  vessel 
during  normal  operating  conditions,  to 
the  satisfaction  of  the  cognizant  OCMI. 

$  184.620    Propulsion  engine  control 
syslsms. 

(a)  A  vessel  must  have  two 
independent  means  of  controlling  each 
propulsion  engine.  Control  must  be 
provided  for  the  engine  speed,  direction 
of  shaft  rotation,  and  engine  shutdown. 

(1)  One  of  the  means  may  be  the 
ability  to  readily  disconnect  the  remote 
engine  control  linkage  to  permit  local 
operation. 

(2)  A  multiple  engine  vessel  with 
independent  remote  propulsion  control 
for  each  engine  need  not  have  a  second 
means  of  controlling  each  engine. 
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(b)  In  addition  to  the  requirements  of 
paragraph  (a),  a  vessel  must  have  a 
reliable  means  for  shutting  down  a 
propulsion  engine,  which  is 
independent  of  the  engine's  speed 
control,  located  at  the  main  pilothouse 
control  station. 

(c)  A  propulsion  engine  control 
system,  including  pilothouse  control, 
must  be  designed  so  that  a  loss  of  power 
to  the  control  system  does  not  result  in 
an  increase  in  shaft  speed  or  propeller 
pitch.  "  • 

Subpart  G— Miscellaneous 

§184.702    OH  poNution  pravmtion 
equipment  and  proceduras. 

A  vessel  must  comply  with  the 
applicable  design,  equipment, 
personnel,  procedures,  and  record 
requirements  of  33  CFR  parts  151. 155, 
and  156. 

§184.704    Marine  sanitation  devices. 

A  vessel  with  installed  toilet  facilities 
must  have  a  marine  sanitation  device 
which  complies  with  33  CFR  part  159. 

§184.710   First  aid  Wts. 

A  vessel  must  carry  a  Hrst  aid  kit 
approved  under  part  160.  subpart 
160.041  of  this  chapter  or  a  kit  with 
equivalent  contents,  instructions,  and 
markings.  The  contents  must  be  stowed 
in  a  suitable  container,  easily  visible 
and  readily  available  to  the  crew. 

PART  18S-OPERATIONS 

Sut>part  A— Geneni  Provlstons 

185.100    General  requirement. 

18S.11S    Applicability  to  existing  vessels. 

Subpart  B— Marine  Casuaitlas  and  Voyage 


185. 202    Notice  of  casualty. 

18S.204    Substance  of  marine  casualty 

notice. 
185.206    Written  report  of  marine  casualty. 
185.208    Damage  to  pressure  vessels. 
185.210    Alcohol  or  drug  use  by  individuals 

directly  involved  in  casualties. 
185.212    Mandatory  chemical  testing 

follo%riiig  serious  marine  incidents. 
185.220    Records  of  a  voyage  resulting  in  a 

marine  casualty. 
185.230    Report  ofaccideht  to  aid  to 

navigation. 
18S.2S0    Assistance  required. 
185.260    Reports  of  potential  vessel 

casualty. 
185.280    Official  logbook  for  foreign 

voyages. 


Subpart 


Operating 


185.304    Navigation  underway. 
185.310    Compliance  with  provisions  of 

Certificala  of  Inspection. 
185.315    Verificitioo  of  vessel  compliance 

with  appiicabie  stability  requirements. 


185.330 
185.335 
185.340 
185.350 
a 
etc 
185.352 


spa(  es. 


185.356 
185.360 
185.370 
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1 85.320    Steering  gear,  controls,  and 
conimunication  system  tests. 

Hatches  and  other  openings. 
Loading  doors. 
Vessels  carrying  vehicles. 
Fueling  of  vessels  using  fuel  having 
fl^sh  point  of  110°F.  or  lower  (gasoline. 


Ventilation  of  gasoline  machinery 


Carriage  of  hazardous  materials. 

Use  of  auto  pilot 

Reckless  or  negligent  operation. 


Subpart  D— Crew  Requtrementa- 

185.402    Licenses. 
185.410    Watchmen. 
185.420    Crew  training. 

Subpart  E— Preparations  for  Emergencies 

185.502    Crew  and  passenger  list,  and 

voytge  plan. 
185.504    Passenger  count 
185.506  passenger  safety  orientation. 
^185.508    Wearing  of  lifejackets. 
185.510    Emergency  instructions. 
185.512    Emergency  instruction  placard 

{or4at 
185.514     Station  bill. 
185.516    Lifeiacket  placards. 
185.5181  Inflatable  survival  craft  placards. 
18S.S20J  Abandon  ship  and  man  overboard 

diiVft  and  training. 
185.524 
185.530 


indi  nduals 
Subpart  r    Mnrtdngs  Raquirad 

185.602    Hull  markings. 

185.604    Lifesaving  equipment  markings. 

185.606  Sscape  hatches  and  emeigency  exits. 

185.608    Fuel  shutoff  valves. 

1 85.61 0    Watertight  doors  and  watertight 


hate  ties. 


185.612 


Subpart  G^— Operational 


Maintan  mca, 
Equipm^ 

185.700 
185.702 
185.704 
185.720 


Fire  fighting  drills  and  training. 
Responsibilities  of  licensed 


Fire  protecUon  equipment. 


Raadlnasa, 
and  Inspection  of  Utosaving 


Operational  readiness. 
Maintenance. 
Maintenance  of  falls. 
Weekly  maintenance  and 


ins{  actions. 
185.722    Monthly  inspections. 
185.724    Quarterly  inspections. 
185.726    Annual  inspections. 
1 85. 728    Testing  and  servicing  of  Emeigeocy 

Pos  tion  Indicating  Radiobeacons 

(EP  RBs). 
185.730    Servicing  of  inflatable  liferafls, 

infli  [table  buoyant  apparatus,  inflatable 

lifej^kets.  and  inflated  rescue  boats. 
185.740    Periodic  servicing  of  hydrostatic 

rele^  units. 

SubpartJH-Panaltias 

185.900    Penalty  for  violations. 
185.910    Suspension  and  revocation. 

Autfaority:  46  U.S.C  2103.  3306, 6101;  E.O. 
12234.  ajCFR.  1980 Comp.,  p.  277;  49  CFR 
1.46. 
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Subpart  A— €l«nera1  Provisions 

§  185.100    General  requirennent 
A  vessel  must  be  operated  in 
accordance  with  applicable  laws  and 
regulations  and  in  such  a  manner  as  to 
afford  adequate  precaution  against 
hazards  which  might  endanger  the 
vessel  and  the  persons  being 
transported. 

§185.115   AppHcability  to  eidstiflg  vassals. 

(a)  An  existing  vessel  need  not 
comply  with  the  hull  marking 
requirements  in  §  185.602(b)  until 
completion  of  a  vessel's  first  drydock 
required  by  §  176.600  of  this  subchapter, 
which  occurs  after  [effective  date  of  the 
final  rult^. 

(b)  An  existing  vessel  need  not 
comply  with  the  marking  requirements 
in  §§  185.604  and  185.610.  where  the 
size  and  contents  of  the  markings 
required  by  §§  185.604  and  185.610  vary 
from  the  size  and  contents  of  required 
markings  on  lifesaving  equipment, 
watertight  doors,  and  watertight  hatches 
on  the  vessel  prior  to  {effective  dale  of 
the  final  rule],  until  the  existing 
maiicings  are  no  longer  legible  as 
determined  by  the  cognizant  OCMI. 

(c)  An  existing  vessel  need  not 
comply  tvith  the  requirements  of 

§§  185.514. 185.516,  and  185.604(j)  unUl 
completion  of  the  first  inspection  for 
certification  which  occurs  after 
[effective  date  of  the  final  rule]. 

Sut>part  B— Marirte  Casualties  and 
Voyage  Records 

§185.202    Notiee  of  casualty. 

(a)  The  owner,  agent,  master,  or 
person  in  chai;ge  of  a  vessel  involved  in 
a  marine  casualty  shall  give  notice  as 
soon  as  possible  to  the  nearest  Coast 
Guard  Marine  Safety  or  Marine 
Inspection  Office  whenever  the  casualty 
involves  any  of  the  following: 

(1)  An  accidental  groimding.  or  any 
intentional  grounding  which  meets  any 
of  the  other  reporting  criteria  or  creates 
a  hazard  to  navigation,  the  environment, 
or  the  safety  of  the  vessel; 

(2)  Loss  of  main  propulsion  or 
primary  steering,  or  any  associated 
component  or  control  system,  the  loss  of 
which  causes  a  reduction  of  the 
maneuvering  capabilities  of  the  vessel. 
Loss  means  that  systems,  component 
parts,  subsystems,  or  control  systems  do 
not  perform  the  specified  or  required 
function  for  any  period  of  time. 

(3)  An  occurrence  materially  and 
adversely  affecting  the  vessel's 
seaworthiness  or  fitness  for  service  or 
route,  including  but  not  limited  to  fire, 
flooding,  failure  of  or  damage  to  fixed 
fire  extinguishing  systems.  lifesaving 


equipment,  auxiliary  power  generating 
equipment,  or  bilge  pumping  systems. 

(4)  Loss  of  life. 

(5)  Injury  which  requires  professional 
medical  treatment  beyond  first  aid  and. 
in  the  case  of  a  person  engaged  or 
employed  on  board  a  vessel  in 
commercial  service,  which  renders  the 
individual  unfit  to  perform  routine 
vessel  duties. 

(6)  An  occurrence  not  meeting  arty  of 
the  above  criteria  but  resulting  in 
damage  to  property  in  excess  of  S25,000. 
Damage  cost  includes  the  cost  of  labor 
and  material  to  restore  the  property  to 
the  service  condition  which  existed 
prior  to  the  casualty,  but  does  not 
include  the  cost  of  salvage,  cleaning,  gas 
freeing,  drydocking,  or  demurrage. 

(b)  A  vessel  is  excluded  from  the 
requirements  of  paragraphs  (a](4]  and 
(a)(5)  of  this  section  with  respect  to  the 
death  or  injury  of  shipyard  or  harbor 
workers  when  such  accidents  are  not 
the  result  of  either  a  vessel  casualty 
(e.g.,  collision)  or  a  vessel  equipment 
casualty  (e.g.,  cargo  boom  failure)  and 
are  subject  to  the  reporting  requirements 
of  the  OccupaUonal  Safety  and  Health 
Administration  under  29  CFR  part  1904. 

§  165.204    Sul>8tanca  of  marine  casualty 
notiea. 

The  notice  required  in  §  185.202  must 
include  the  name  and  official  number 
(or  the  number  issued  in  accordance 
with  33  CFR  part  173)  of  the  vessel 
involved,  the  name  of  the  vessel's  owner 
or  agent,  the  nature  and  circumstances 
of  the  casualty,  the  locality  in  which  it 
occurred,  the  nature  and  extent  of  injury 
to  persons,  and  the  damage  to  property. 

§185.206    Written  report  of  marine 
casualty. 

(a)  In  addition  to  the  notice  required 
by  §  185.202,  the  owner,  master,  agent, 
or  person  in  charge  of  the  vessel  shall, 
within  five  days,  report  in  writing  to  the 
OCMI  at  the  port  in  which  the  casualty 
occurred  or  nearest  the  port  of  first 
arrival.  The  written  report  required  for 
vessel  or  personnel  accidents  must  be 
made  on  Form  CG-2692. 

(b)  If  filed  without  delay,  the  Form 
CG-2692  may  also  provide  the  notice 
required  by  §  185.202. 

§  185.208    Dantaga  to  pressure  vassals. 

The  owner,  managing  operator,  or 
master  shall  report  damage  to  a  boiler  or 
unfired  pressure  vessel,  which  renders 
further  use  of  the  item  unsafe  until 
repairs  are  made,  to  the  OCMI  at  the 
port  in  which  the  casualty  occurred  or 
nearest  the  port  of  first  arrival,  as  soon 
as  practicable  after  the  damage  occurs. 


§  1 85.21 0    Alcotiol  or  drug  use  by 
Individuals  directly  involved  in  casualties. 

(a)  For  each  marine  casualty  required 
to  be  reported  by  §  185.202,  the  owner, 
agent,  master,  or  person  in  charge  of  the 
vessel  shall  determine  whether  there  is 
any  evidence  of  alcohol  or  drug  use  by 
individuals  directly  involved  in  the 
casualty. 

(b)  The  ovraer.  agent,  master,  or 
person  in  charge  of  the  vessel  shall 
include  in  the  written  report.  Form  CG 
2692,  submitted  for  the  casualty 
information  which: 

(1)  Identifies  those  individuals  for 
whom  evidence  of  drug  or  alcohol  use, 
or  evidence  of  intoxication,  has  been 
obtained;  and 

(2)  Specifies  the  method  used  to 
obtain  such  evidence,  such  as  personal 
observation  of  the  individual,  or  by 
chemical  testing  of  the  individual. 

(c)  An  entry  must  be  made  in  the 
Official  Logbook  if  carried,  pertaining  to 
those  individuals  for  whom  evidence  of 
intoxication  is  obtained.  The  individual 
shall  be  informed  of  this  entry  and  the 
entry  shall  be  witnessed  by  a  second 
person. 

(d)  If  an  individual  directly  involved 
in  a  casualty  refuses  to  submit  to,  or 
cooperate  in,  the  administration  of  a 
timely  chemical  test,  when  directed  by 
a  Coast  Guard  commissioned,  warrant, 
or  petty  officer,  or  any  other  law 
enforcement  officer  authorized  to  obtain 
a  chemical  test  under  Federal,  state,  or 
local  law,  or  by  the  owner,  agent, 
master,  or  person  in  charge,  this  fact 
must  be  noted  in  the  Official  Logbook, 
if  carried,  and  in  the  written  report 
(Form  CG  2692),  and  will  be  admissible 
as  evidence  in  any  administrative 
proceeding. 

§  1 85.21 2    Mandatory  chemical  testing 
following  serious  marine  incidents. 

A  marine  employer  whose  vessel  is 
involved  in  a  casualty  or  incident  which 
is,  or  is  likely  to  become,  a  serious 
marine  incident  as  defined  in  §  4.03-2 
of  this  chapter  shall  comply  with  the 
requirements  of  part  4,  subpart  4.06  of 
this  chapter. 

§  185.220    Racorda  of  a  voyage  resulting  in 
a  marina  casualty. 

The  owner,  agent,  master,  or  person  in 
charge  of  any  vessel  involved  in  a 
marine  casualty  for  which  a  report  is 
required  under  §  185.202  shall  retain  all 
voyage  records  maintained  by  the 
vessel,  including  rough  and  smooth 
deck  and  engine  room  logs,  bell  books, 
navigation  charts,  navigation  work 
books,  compass  deviation  cards, 
gyrocompass  records,  stowage  plans, 
records  of  draft,  aids  to  mariners,  night 
order  books,  radiograms  sent  and 


received,  radio  logs,  crew  and  passenger 
lists  and  counts,  articles  of  shipment, 
official  logs,  and  other  material  which 
might  be  of  assistance  in  investigating 
and  determining  the  cause  of  the 
casualty.  The  owner,  agent,  master, 
qUier  officer,  or  person  responsible  for 
the  custody  thereof,  shall  make  these 
records  available  upon  request,  to  a  duly 
authorized  investigating  officer, 
administrative  law  judge,  officer  or 
employee  of  the  Coast  Guard. 

§185.230    Report  of  accident  to  aid  to 
navigation. 

Whenever  a  vessel  collides  with  a 
lightship,  buoy,  or  other  aid  to 
navigation  under  the  jurisdiction  of  the 
Coast  Guard,  or  is  connected  with  any 
such  collision,  the  person  in  charge  of 
such  vessel  shall  report  the  accident  to 
the  nearest  OCMI.  No  report  on  Form 
CG  2692  is  required  unless  otherwise 
required  under  §  185.202. 

§  185.250    Assistance  required. 

(a)  The  master  of  a  vessel  involved  in 
a  collision,  accident,  or  other  casualty, 
shall  render  all  practicable  and 
necessary  assistance  to  persons  affected 
by  the  collision,  accident,  or  casualty  to 
the  extent  possible  without  serious 
danger  to  his  or  her  own  vessel  or 
persons  aboard.  The  master  shall  also 
give  his  or  her  name,  address,  and  the 
identification  of  his  or  her  vessel  to  any 
person  injured  and  to  the  owner  of  any 
property  damaged. 

(b)  The  master  of  a  vessel  shall  render 
assistance  to  any  individual  found  at  sea 
in  danger  of  being  lost,  so  far  as  the 
master  can  do  so  without  seriously 
endangering  the  master's  vessel  or 
individuals  on  board. 

§  185.260    Reports  of  potential  vassal 
casualty. 

(a)  An  owner,  charterer,  managing 
operator,  or  agent  of  a  vessel  shall 
immediately  notify  either  of  the 
following  Coast  Guard  offices  if  there  is 
reason  to  believe  the  vessel  is  lost  Or 
imperiled: 

(\)  The  Coast  Guard  district  rescue 
coordination  center  (RCC)  cognizant 
over  the  area  in  which  the  vessel  was 
last  operating;  or 

(2)  The  Coast  Guard  search  and  rescue 
authority  nearest  to  where  the  vessel 
was  last  operating. 

(b)  Reasons  forhelief  that  a  vessel  is 
in  distress  include,  but  are  not  limited 
to,  lack  of  communication  with  or 
nonappearance  of  the  vessel. 

(c)  The  owner,  charterer,  managing 
operator,  or  agent  notifying  the  Coast 
Guard  under  paragraph  (a)  of  this 
section,  shall: 

(1)  Provide  the  name  and 
identification  number  of  the  vessel,  a 


2208 


Federal  Regi^er  /  Vol.  59,  Nj).  9  /  Thursday,  January  13.  1994  /  Proposed  Rules 


T 


description  of  the  vessel,  the  names  or 
number  of  individuals  on  board,  and 
other  information  that  may  be  requested 
by  the  Coast  Guard:  and 

(2)  Submit  written  confirmation 
within  24  hours  to  the  Coast  Guard 
facility  to  which  notice  was  given  of  the[^ 
possibility  of  the  vessel  being  in 
distress,  unless  the  original  notice  was 
in  writing. 

§185,280   Orriclal  Logbook  for  forefgn 
voyages. 

(a)  Every  vessel  on  a  voyage  from  a 
port  in  the  United  States  to  a  foreign 
port  except  to  a  port  in  Canada,  or  vice 
versa,  must  have  an  OfPicial  Logbook. 

(b)  The  master  shall  make  or  have 
made  in  the  Official  Logbook  the 
following  entries: 

(1)  Eacn  legal  conviction  of  a  seaman 
of  the  vessel  and  the  punishment 
inflicted; 

(2)  Each  offense  committed  by  a 
seaman  of  the  vessel  for  which  it  is 
mtended  to  prosecute  or  to  enforce 
under  a  forfeiture,  together  with 
statements  about  reading  the  entry  and 
the  reply  made  to  the  charge  as  required 
by46U.S.C.  11502; 

(3)  Each  offense  for  which 
punishment  is  inflicted  on  board  and 
the  punishment  inflicted; 

(4)  A  statement  of  the  conduct, 
character,  and  qualiHcations  of  each 
seaman  of  the  vessel  or  a  statement  that 
the  master  declines  to  give  an  opinion 
about  that  conduct,  character,  and 
qualifications: 

(5)  Each  illness  of  or  injury  to  a 
seaman  of  the  vessel,  the  nature  of  the 
illness  or  injury,  and  the  medical 
treatment: 

(6)  Each  death  on  board,  with  the 
cause  of  death,  and  if  a  seaman,  the 
information  required  bv  46  U.S.C. 
10702: 

(i)  The  wages  due  to  a  seaman  who 
dies  during  the  voyage  and  the  gross 
amount  of  all  deductions  to  be  made 
from  the  wages; 

(ii)  The  sale  of  the  property  of  a 
seaman  who  dies  during  the  voyage, 
including  a  statement  of  each  article 
sold  and  the  amount  received  for  the 
property. 

(7)  Each  birth  on  board,  with  the  sex 
of  the  infant  and  name  of  the  parents; 

(8)  Each  marriage  on  board,  with  the 
names  and  ages  of  the  parties; 

(9)  The  name  of  each  seaman  who 
ceases  to  be  a  crew  member  (except  by 
death),  with  the  place,  time,  manner, 
and  the  cause  why  the  seaman  ceased  to 
be  a  crew  member, 

(10)  When  a  marine  casualty  occurs, 
a  statement  about  the  casualty  and  the 
circumstances  under  which  it  occurred, 
made  immediately  after  the  casualty 
when  practicable  to  do  so. 


Subparj  C — Miscellaneous  Operating 
Requirements 

{185.30il    Navigation  underway. 

(a)  T^e  master  of  a  vessel  underway 
shall  eilsure  that: 

\e  movement  of  the  vessel  is 
le  direction  and  control  of  the 
)r  a  licensed  mate  at  all  times; 
^e  individual  who  directs  and 
the  movement  of  the  vessel  is 
mt  to  perform  that  duty  and. 
when  nbcessary,  knows: 

(i)  Toe  magnetic  variation  of  the  area 
being  transited,  the  vessel's  deviation  (if 
known  ,  and  the  gyrocompass  error  (if 
the  ves  el  is  so  equipped); 

(ii)  T  le  current  velocity  and  direction 
of  the  at^a  being  transited; 

(iii)  1  he  predicted  set  and  drift  for  the 
area  be  ng  transited;  and 

(iv)  T  le  tidal  state  for  the  area  being 
transits  1; 

(3)  If  1  pilot  other  than  a  member  of 
the  vesj  el  s  crew  is  employed,  the  pilot 
is  infor  ned  of  the  draft,  maneuvering 
characteristics,  and  peculiarities  of  the 
vessel  and  of  any  abnormal 
circumstances  on  the  vessel  that  may 
affect  ite  safe  navigation;  and 

(4)  T  le  equipment  required  by  this 
part  is  I  maintained  in  operable 
conditii  m. 

(b)  Tl  le  individual  directing  the 
movem  jnt  of  the  vessel  shall: 

(1)  El  sure  that  an  individual  whom 
the  mat  ter  has  determined  is  competent 
to  steer  the  vessel  is  at  the  helm  of  the 
vessel  ( t  all  times; 

(2)  S<  t  the  vessel's  speed  with 
consid(  ration  for: 

(i)  Tl  e  prevailing  visibility  and 
weathe^  conditions; 

(ii)  The  proximity  of  the  vessel  to 
fixed  snore  and  marine  structures: 

(iii)  "Ihe  comparative  proportions  of 
the  vesiel  and  the  channel; 

(iv)  'nie  density  of  marine  traffic; 

(v)  Tie  damage  that  might  be  caused 
by  the  i  essel's  wake; 

(vi)  1  le  strength  and  direction  of  the 
current  and 

(vii) ,  ^y  local  vessel  speed  limit: 

(3)  Ensure  that  rudder  orders  are 
executed  as  given; 

(4)  El  isure  that  engine  speed  and 
direction  orders  are  executed  as  given; 

(5)  Correctly  apply  magnetic 
variatic^.  and  deviation  and 
gyrocompass  errors  when  applicable; 
and      I 

(6)  Efaluate  the  danger  of  each  closing 
visual  or  each  closing  radar  contact. 

%  1 85.31P    Compliance  with  provisions  of 
Certlficste  of  Inspection. 

The  master  of  a  vessel  shall  ensure 
that  all  of  the  provisions  of  the 
Certific  Jte  of  Inspection  are  strictly 
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adhered  to:  however,  the  master  may 
divert  from  the  route  prescribed  in  uie 
Certificate  of  Inspection  or  take  such 
other  steps  as  deemed  necessary  and 

Jirudent  to  assist  vessels  in  distress  or 
or  other  similar  emergencies. 

§185.315   Vertflcstion  of  vessel 
compliance  with  applicable  stability 
requirements. 

(a)  After  loading  and  prior  to 
departure  and  at  all  other  times 
necessary  to  assure  the  safety  of  the 
vessel,  the  master  shall  determine  that 
the  vessel  complies  with  all  applicable 
stability  requirements  in  the  vessel's 
trim  and  stability  book,  stability  letter, 
Certificate  of  Inspection,  and  Load  Line 
Certificate,  as  the  case  may  be.  The 
vessel  may  not  depart  until  it  is  in 
compliance  with  these  requirements. 

(b)  When  determining  compliance 
with  applicable  stability  requirements 
the  vessel's  draft,  trim,  and  stability 
must  be  determined  as  necessary  and 
any  stability  calculations  made  in 
support  of  the  determination  must  be 
retained  on  board  the  vessel  for  the 
duration  of  the  voyage. 

(c)  If  a  log  book  is  required,  then  the 
master  must  enter  an  attestation 
statement  verifying  that  the  vessel 
complies  with  the  applicable  stabilty 
requirements  at  the  times  specified  in 
paragraph  (a)  of  this  section. 

§  185.320    Steering  gear,  controls,  and 
communication  system  tests. 

The  master  of  a  vessel  shall  have 
examined  and  tested  the  steering  gear, 
signaling  whistle,  propulsion  controls, 
and  communication  systems  of  the 
vessel  within  12  hours  of  getting 
underway  for  a  voyage,  except  mat  such 
examination  and  testing  need  not  be 
conducted  more  than  once  in  any  24 
hour  period. 

§  1 85.330    Hatches  and  other  openings. 

(a)  Except  when  operating  on  lakes, 
bays,  and  sounds,  or  rivers  routes  in 
calm  weather,  all  hatches  and  openings 
in  the  hull  of  a  vessel  must  be  kept 
tightly  closed  except  when  being  used. 

(b)  All  watertight  doors  in  subdivision 
bulkheads  must  be  kept  tightly  closed 
during  the  navigation  of  the  vessel 
except  when  being  used  for  transit 
between  compartments. 

§185.335    Loading  doors. 

(a)  The  master  of  a  vessel  fitted  with 
loading  doors  shall  assure  that  all 
loading  doors  are  closed  watertight  and 
secured  during  the  entire  voyage  except 
that: 

(1)  If  a  door  caimot  be  opened  or 
closed  while  the  vessel  is  at  a  dock,  it 
may  be  open  while  the  vessel 
approaches  and  draws  away  &t)m  the 
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dock,  but  only  as  far  as  necessary  to 
enable  the  door  to  be  immediately 
operated. 

(2)  If  needed  to  operate  the  vessel,  or 
embark  and  disembark  passengers  when 
the  vessel  is  at  anchor  in  protected 
waters,  loading  doors  may  be  open 
provided  that  the  master  determines 
that  the  safety  of  the  vessel  is  not 
impaired. 

(b)  For  the  purposes  of  this  section, 
"loading  doors"  include  all  weathertight 
ramps,  bow  visors,  and  openings  used  to 
load  {lersonnel.  equipment,  and  stores, 
in  the  collision  bulkhead,  the  side  shell, 
and  the  boundaries  of  enclosed 
superstructures  that  are  continuous  with 
the  shell  of  the  vessel. 

(c)  If  a  log  book  is  required,  then  the 
master  shall  make  the  following  entries: 

(1)  The  time  and  door  location  of 
every  closing  of  the  loading  doors;  and 

(2)  Any  opening  of  the  doors  in 
accordance  with  paragraph  (a)(2)  of  this 
section  setting  forth  the  time  of  the 
opening  of  the  doors  and  the 
circumstances  warranting  this  action. 

§185.340    Vessels  esrrying  vehicles. 

(a)  Automobiles  or  other  vehicles 
must  be  stowed  in  such  a  manner  as  to 
permit  both  passengers  and  crew  to  get 
out  and  away  from  the  vehicles  freely  in 
the  event  of  fire  or  other  disaster.  The 
decks,  where  necessary,  must  be 
distinctly  marked  with  painted  lines  to 
indicate  the  vehicle  runways  and  the 
aisle  spaces. 

(b)  The  master  shall  take  any 
necessary  precautions  to  see  that 
automobiles  or  other  vehicles  have  their 
motors  turned  off  and  their  emergency 
brakes  set  when  the  vessel  is  underway, 
and  that  the  motors  are  not  started  until 
the  vessel  is  seciired  to  the  landing.  In 
addition,  a  vehicle  at  each  end  of  a  line 
of  vehicles  or  next  to  a  loading  ramp 
must  have  its  wheels  securely  blocked, 
while  the  vessel  is  being  navigated. 

(c)  The  master  shall  have  appropriate 
"NO  SMOKING  "  signs  posted  and  shall 
take  all  necessary  precautions  to  prevent 
smoking  or  carrying  of  lighted  or 
smoldering  pipes,  cigars,  cigarettes,  or 
similar  items  in  the  deck  area  assigned 
to  automobiles  or  other  vehicles. 

(d)  The  master  shall,  prior  to  getting 
underway,  ensure  that  vehicles  are 
properly  distributed  consistent  with  the 
guidance  in  the  vessel's  stability  letter 
and  Certificate  of  Inspection,  if 
applicable. 

§185.350    Fueling  of  vessels  using  fuel 
having  s  flaah  point  of  110*F  or  lower  (such 
as  gasoline). 

A  vessel  must  not  take  on  fuel  having 
a  flash  point  of  1  lO'F  or  lower  when 
passengers  are  on  board. 


§185.352    Ventllatlen  of  gasoline 
machinery  spaces. 

The  mechanical  exhaust  for  the 
ventilation  of  a  gasoline  machinery 
space,  required  by  §  182.460(a)(l)(ii)  of 
this  subchapter,  must  be  operated  prior 
to  starting  gasoline  engines  for  the  time 
sufficient  to  insure  at  least  one  complete 
change  of  air  in  the  space  served. 

§  1 85.356    Carriage  of  hazardous  materials. 
A  vessel  must  not  be  used  to  transport 
a  hazardous  material,  listed  in  49  CFR 
172.101,  in  commerce  unless  that 
material  is  handled  and  transported  in 
accordance  with  49  CFR  parts  171 
through  179. 

§185.360    Use  of  auto  pilot 

Whenever  an  automatic  pilot  is  used 
the  master  shall  ensure  that: 

(a)  It  is  possible  to  immediately 
establish  manual  control  of  the  vessel's 
steering: 

(b)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(c)  The  changeover  from  automatic  to 
manual  steering  and  vice  versa  is  made 
by.  or  under  the  supervision  of.  the 
master  or  the  mate  on  watch. 

§  185.370    Recldess  or  negligent  operation. 

(a)  A  person  shall  not  operate  a  vessel 
subject  to  the  provisions  of  this 
subchapter  in  a  negligent  manner  which 
endangers  the  life,  limb,  or  property  of 
any  person.  Violations  of  this  section 
involving  grossly  negligent  operation 
subject  the  violator,  in  addition  to  any 
other  penalties,  to  the  criminal  penalties 
prescribed  in  46  U.S.C.  2302. 

(b)  The  master  of  a  vessel  subject  to 
the  provisions  of  this  subchapter  shall 
not  get  the  vessel  underway,  nor  shall 
the  owner,  charterer,  or  managing 
operator  of  the  vessel  permit  the  master 
to  get  the  vessel  underway,  when  any 
passengers  are  aboard  and  the  vessel  is 
in  an  unseaworthy  condition  or  weather 
or  sea  conditions  make  vessel  operation 
unsafe. 

Subpart  D— Craw  Requirements 

§  185.402    Licenses. 

Each  licensed  individual  employed 
upon  any  vessel  subject  to  the 
provisions  of  this  subchapter  shall  have 
his  or  her  license  on  board  and  available 
for  examination  at  all  times  when  the 
vessel  is  operating. 

§185.410   Watchmen. 

The  owner,  charterer,  master,  or 
managing  operator  of  a  vessel  carrying 
passengers  shall  have  a  suitable  number 
of  watchmen  patrol  throughout  the 
vessel  during  the  nighttime,  whether  or 
not  the  vessel  is  underway,  to  guard 


against,  and  give  alarm  in  case  of.  a  fire 
or  other  danger. 

§185.420    Crew  training. 

The  owner,  charterer,  master  or 
managing  operator  shall  instruct  each 
crew  member,  upon  first  being 
employed  and  prior  to  getting  underway 
for  the  first  time  on  a  particular  vessel 
and  at  least  once  every  two  months,  as 
to  the  duties  that  the  crew  member  is 
expected  to  perform  in  an  emergency 
including,  but  not  limited  to,  the 
emergency  instructions  listed  on  the 
emergency  instruction  placard  required 
by  S  185.510  and.  when  applicable,  the 
duties  listed  in  the  station  bill  required 
by  §185.514. 

Subpart  E— Preparations  for 
Emergencies 

§  1 85.502    Crew  and  passenger  list,  and 
voyage  plan. 

(a)  The  owner,  charterer,  managing 
operator,  or  master  of  the  following 
vessels  must  keep  a  correct  list  of  die 
names  of  all  persons  which  embark  on 
and  disembark  from  the  vessel: 

(1)  A  vessel  making  an  oceans  or 
coastwise  voyage; 

(2)  A  vessel  making  a  voyage  of  more 
than  300  miles  on  the  Great  Lakes, 
except  from  a  Canadian  to  a  United 
States  port;  and 

(3)  A  vessel  arriving  from  a  foreign 
port  except  at  a  United  States  Great 
Lakes  port  hom  a  Canadian  Great  Lakes 
port. 

(b)  The  master  of  a  vessel  required  to 
prepare  a  crew  and  passenger  list  by 
paragraph  (a)  of  this  section  shall  also 
prepare  a  voyage  plan.  Th^voyage  plan 
and  the  list  required  by  paragraph  (a)  of 
this  section  must  be  prepared  prior  to 
departing  on  a  voyage  and  deposited 
ashore  in  a  well  marked  location  at  the 
vessel's  normal  berthing  location  or 
with  a  representative  of  the  owner  or 
managing  operator  of  the  vessel. 

§  185.504    Passenger  count 

The  master  of  a  vessel,  except  a  vessel 
Usted  in  §  185.502(a),  shall  keep  a 
correct,  written  count  of  all  passengers 
which  embark  on  and  disembark  from 
the  vessel.  Prior  to  departing  on  a 
voyage,  the  passenger  count  must  be 
deposited  ashore  in  a  well  marked 
location  at  the  vessel's  normal  berthing 
location  or  with  a  representative  of  the 
owner  or  managing  operator  of  the 
vessel. 

§185.506    Passenger  safety  orientation. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  before  getting  underway 
on  a  voyage,  the  master  of  a  vessel  shall 
ensure  that  suitable  public 
announcements  are  made  informing  all 
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passengers  of  the  information  in  this 
section  when  applicable  to  the  vessel's 
operations  and  arrangement: 

(1)  A  general  explanation  of 
emergency  and  evacuation  procedures; 

(2)  The  location  of  emergency  exits 
and  survival  craft  embarkation  areas; 

(3)  The  stowage  location  of  lifejackets; 

(4)  The  proper  method  of  donning  and 
adjusting  lifiejackets  of  the  type(s) 
carried  on  the  vessel  including  a 
demonstration  of  the  proper  donning  of 
a  lifejacket  prior  to  beginning  an  oceans 
or  coastwise  voyage; 

(5)  The  location  of  the  instruction 
placards  for  lifejackets  and  other 
lifesaving  devices: 

(6)  That  all  passengers  will  be 
required  to  don  hfejackets  when 
possible  hazardous  conditions  exist,  as 
directed  by  the  master; 

(7)  The  type  and  location  of  survival 
craft  and  ring  life  buoys  carried  on  the 

^  vessel: 

(8)  The  location  and  contents  of  the 
"Emergency  Instructions"  required  by 
§  185.510:  and 

(9]  If  the  vessel  is  operating  with 
reduced  manning  or  equipment 
requirements  under  §  176.114  of  this 
subchapter. 

(b)  On  a  vessel  with  other  than  an 
oceans  or  coastwise  route,  as  an 
alternative  to  making  an  announcement 
which  complies  with  paragraph  (a)  of 
this  section,  the  master  or  other 
designated  person  may: 

(1)  Make  an  abbreviated 
announcement  consisting  of: 

(i)  A  statement  that  passengers  should 
follow  the  instructions  of  the  crew  in  an 
emergency:    • 
(ii)  The  location  of  lifejackets:  and 
(iii)  That  further  information 
concerning  emergency  procedures 
including  the  donning  of  lifejackets, 
location  of  other  emergency  equipment, 
and  emergency  evacuation  procedures 
are  located  on  the  card  or  pamphlet 
which  was  given  to  each  passenger  or  is 
located  near  each  seat;  and 

(2)  Prior  to  getting  underway,  deliver 
to  each  passenger  or,  on  a  vessel  which 
does  not  carry  vehicles  and  which  has 
seats  for  each  passenger,  place  near  each 
seat,  a  card  or  pamphlet  which  has  the 
information  listed  in  paragraphs  (a)(1) 
through  (a)(9)  of  this  section. 

(c)  The  master  of  a  vessel  shall  ensure 
that  a  passenger,  who  boards  the  vessel 
on  a  voyage  after  the  initial  public 
announcement  has  been  made  as 
required  by  paragraphs  (a)  or  (b)  of  this 
section,  is  also  informed  of  the  required 
safety  information. 

(d)  On  a  vessel  on  a  voyage  of  more 
than  24  hours  duration,  passengers  shall 
be  requested  to  don  lifejackets  and  go  to 
the  appropriate  embarkation  station 


¥ 


Federal  Register  /  Vol.  59.  No.  ^  /  Thursday.  January  13,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  9  /  Thursday.  January  i.-^.  Iflfl4  /  Proposed  Rules 


2211 


during  the  safety  orientation.  If  only  a 
small  number  of  passengers  embark  at  a 
port  after  Ube  original  muster  has  been 
held,  these!  passengers  shall  be  given  the 
passenger  Safety  orientation  required  by 
paragraphs!  (a)  or 

(brofthis  section  if  another  muster  is 
not  held.   1 

S  185.508    Wearing  of  lifejackets. 

(a)  The  master  of  a  vessel  shall  require 
passengers  to  don  lifejackets  when 
possible  hazardous  conditions  exist, 
including,  but  not  limited  to: 

(l)Whei  transiting  hazardous  bars 
and  inlets: 

(2)  Durin  g  severe  weather; 

(3)  In  ev(  nt  of  flooding,  fire,  or  other 
events  which  may  possibly  call  for 
evacuation;  and 

(4)  When  the  vessel  is  being  towed, 
except  a  nanself-propelled  vessel  under 
normal  operating  conditions. 

(b)  When  evaluating  the  need  to 
require  the  donning  of  lifejackets,  the 
master  shall  consider  the  size  of  the 
vessel  and  pe  location  of  the  passengers 
on  the  vessel. 

(c)  Any  passenger  or  crew  member 
shall  be  pomitted  to  voluntarily  don  a 
lifejacket  whenever  he  or  she  desires. 

(d)  The  master  or  crew  shall  assist 
each  passenger  in  obtaining  a  lifejacket 
and  donnisg  it,  as  necessary. 


1 185^10    ^mergsncy  Instructions. 

(a)  Except  as  otherwise  provided  in 
this  sectioi|,  the  master  shall  prepare 
and  post  diirable  emergency  instruction 
placards  in|  conspicuous  places 
accessible  ind  visible  to  the  crew  and 
passengers! 

(b)  Except  when  in  the  judgment  of 
the  cognizint  OCMI  the  operation  of  a 
vessel  does  not  present  one  of  the 
hazards  liaed,  the  emergency 
instructioni  placard  must  contain  at  least 
the  applic^le  portions  of  the 
"Emergency  Instructions"  listed  in 

§  185.512.  rhe  emergency  instructions 
must  be  hu  ther  designed  to  address  the 
particular  ( quipment,  arrangement,  and 
operation  pf  each  individual  vessel. 

(c)  If  the  cognizant  OCMI  determines 
that  there  is  no  suitable  mounting 
surface  ab<  ard  the  vessel,  the  emergency 
instructioiis  need  not  be  posted  but 
must  be  calried  aboard  the  vessel  and  be 
available  to  the  crew  and  passengers  for 
familiarization. 

i  1 85.51 2    Emergency  Instruction  placard 
format       I 

An  emergency  instruction  placard 
containing  the  following  information 
will  satisfy  the  requirements  of 
§185.510. 

EMEROENQY  INSTRUCTIONS 

(1)  Rough  weather  at  sea,  crossing 
hazardous  qars.  or  flooding. 
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(i)  Close  ail  watertight  and  weathertight 
doors,  hatches,  and  airports  to  prevent  taking 
water  aboard  or  further  flooding  in  the  vessel 

(ii)  Keep  bilges  dry  to  prevent  loss  of 
stability  due  to  water  in  bilges.  Use  power 
driven  bilge  pump,  hand  pump,  and  buckets 
to  dewater. 

(iii)  Align  fire  puinps  to  use  as  bilge  pump 
if  possible. 

(iv)  Check  all  intake  and  discharge  lines, 
which  penetrate  the  hull,  for  leakage. 

(v)  Passengers  must  remain  seat^  and 
evenly  distributed. 

(vi)  Passengers  must  don  lifejackets  if  the 
going  becomes  very  rough,  you  are  about  to 
cross  a  hazardous  bar,  or  when  otherwise 
instructed  by  the  master. 

(vii)  Never  abandon  the  vessel  unless 
actually  forced  to  do  so. 

(viii)  If  assistance  is  needed  follow  the 
procedures  on  the  emergency  broadcast 
placard  posted  by  the  radiotelephone. 

(ix)  Prepare  survival  craft  (life  floats, 
(inflatable)  rafts,  (inflatable)  buoyant 
apparatus,  boats)  for  launching. 

(2)  Man  overixxird. 

(i)  Throw  a  ring  buoy  overtx>ard  as  close 
to  the  person  as  possible. 

(ii)  Post  a  lookout  to  keep  the  person 
overt)oard  in  sight. 

(iii)  Launch  rescue  boat  and  maneuver  to 
pick  up  person  in  the  water,  or  maneuver  the 
vessel  to  pick  up  the  person  in  the  water. 

(iv)  Have  crew  member  put  on  lifejacket. 
attach  a  safety  line  to  him  or  her,  and  have 
him  or  her  stand  by  to  jump  into  the  water 
to  assist  the  person  overboard  if  necessary. 

(v)  If  person  is  not  immediately  located, 
notify  Coast  Guard  and  other  vessels  in 
vicinity  by  radiotelephone. 

(vi)  Continue  search  until  released  by  Coast 
Guard. 

(3)  Fire. 

(i)  Cut  off  air  supply  to  fire — close  items 
such  as  hatches,  ports,  doors,  ventilators,  and 
louvers,  and  shut  off  ventilation  system. 

(ii)  Cut  off  electrical  system  supplying 
affected  compartment  if  possible. 

(iii)  If  safe,  immediately  use  portable  fire 
extinguishers  at  base  of  flames  for  flammable 
liquid  or  grease  fires  or  water  for  fires  in 
ordinary  combustible  materials.  Do  not  use 
water  on  electrical  fires. 

(iv)  If  fire  is  in  machinery  spaces,  shut  off 
fuel  supply  and  ventilation  and  activate  fixed 
extinguishing  system  if  installed. 

(v)  Maneuver  vessel  to  minimize  effect  of 
wind  on  fire. 

(vi)  If  unable  to  control  fire,  immediately 
notify  the  Coast  Guard  and  other  craf^  in  the 
vicinity  by  radiotelephone. 

(vii)  Move  passengers  away  fiom  fire,  have 
them  put  on  lifejackets,  and  if  necessaiy, 
prepare  to  abandon  the  vessel. 

S185.514    StattonMH. 

(a)  A  station  bill  must  be  posted  by 
the  master  on  a  vessel  of  more  than  65 
feet  in  length  having  a  CertlBcate  of 
Inspection  requiring  more  than  four 
crew  members  at  any  one  time, 
including  the  master. 

(b)  The  station  bill  required  by 
paragraph  (a)  of  this  section  must  set 
forth  the  special  duties  and  duty  station 


of  each  crew  member  for  various 
emergencies.  The  duties  must,  as  far  as 
possible,  be  comparable  with  the  regular 
work  of  the  individual.  The  duties  must 
include  at  least  the  following  and  any 
other  duties  necessary  for  the  proper 
handling  of  a  particular  emergency: 

(1)  The  closmg  of  hatches,  airports, 
watertight  doors,  vents,  scuppers,  and 
valves  for  intake  and  discharge  lines 
which  penetrate  the  hull,  the  stopping 
of  fens  and  ventilating  systems,  and  the 
operating  of  all  safety  equipment: 

(2)  The  preparing  and  laundiing  of 
survival  craft  and  rescue  boats; 

(3)  The  extinguishing  of  fire;  and 

(4)  The  mustering  of  passengers 
including  the  following: 

(i)  Warning  the  passengers; 

(ii)  Seeing  that  uiey  are  dressed  and 
have  put  on  their  lifejackets. 

(iii)  Assembling  the  passengers  and 
directing  them  to  their  appointed 
stations;  and 

(iv)  Keeping  order  in  the  passageways 
and  stairways  and  generally  controlling 
the  movement  of  the  passengers. 

(c)  The  station  bill  must  be  posted  at 
the  operating  station  and  in  a 
conspicuous  location  in  each  crew 
accommodation  space. 

1185.516    Ufejacket  placards. 
.  (a)  Placards  containing  instructions 
for  the  donning  and  use  of  the 
lifiejackets  aboud  the  vessel  must  be 
posted  in  conspicuous  places  which  are 
regularly  accessible  and  visible  to  the 
crew  and  passengers. 

(b)  If  the  cognizant  OCMI  determines 
that  there  is  no  suitable  moiuiting 
surface  aboard  the  vessel,  the  lifejacket 
placards  need  not  be  posted  but  must  be 
carried  aboard  the  vessel  and  be 
available  to  the  crew  and  passengers  for 
familiarization. 

1185.518   InflalaMe  survival  craft  placards. 

(a)  Every  vessel  equipped  with  an 
inflatable  survival  craft  must  have 
posted  in  conspicuous  places  which  are 
regularly  accessible  and  visible  to  the 
crew  and  passengers,  and  by  each 
inflatable  survival  craft,  approved 
placards  or  other  cards  containing 
instructions  for  latinching  and  inflating 
inflatable  survival  craft  for  the 
information  of  persons  on  board.  The 
number  and  location  of  such  placards 
for  a  particular  vessel  must  be 
acceptable  to  the  cognizant  OCMI. 

(b)  Under  the  requirement  in 

§  160.05 l-6(c)(l)  of  this  chapter,  the 
manufacturer  of  approved  inflatable 
liferafts  is  required  to  provide  approved 
placards  containing  such  instructions 
with  each  liferaft.  Similar  placards  must 
be  used  for  other  inflatable  siuvival 
craft. 


{188.620    AbaiKlon  sMp  srtd  man 
ovortteaid  drNIs  and  training. 

(a)  The  master  shall  conduct  sufficient 
drills  and  give  sufficient  instructions  to 
make  sure  that  all  crew  members  are 
familiar  with  their  duties  during 
emergencies  which  necessitate 
abandoning  ship  or  the  recovery  of 
persons  who  have  fallen  overboard. 

(b)  Each  abandon  ship  drill  must 
include: 

(1)  Summoning  the  crew  to  report  to 
assigned  stations  and  prepare  for 
assigned  duties; 

(2)  Simimoning  passengers  on  a  vessel 
on  an  overnight  voyage  to  muster 
stations  or  embarkation  stations  and 
ensuring  that  they  are  made  aware  of 
how  the  order  to  abandon  ship  will  be 
given; 

(3)  Checking  that  passengers  and  crew 
are  suitablv  dressed; 

(4)  Checking  that  lifejackets  are 
correctly  donned; 

(5)  Operation  of  any  davits  used  for 
launching  liferafts;  and 

(6)  Instruction  on  the  automatic  and 
manual  deployment  of  survival  craft. 

(c)  Each  abandon  ship  drill  must,  as 
far  as  practicable,  be  conducted  as  if 
there  were  an  actual  emergency. 

(d)  Each  rescue  boat  required  in 
accordance  with  §  180.210  of  this 
subchapter  must  be  launched  with  its 
assigned  crew  aboard  and  maneuvered 
in  the  water  as  if  during  an  actual  man 
overboard  situation: 

(1)  Once  each  month,  if  reasonable 
and  practicable;  but 

(2)  At  least  once  within  a  3  month 
period  before  the  vessel  gets  underway 
with  passengers. 

(e)  Onboard  training  in  the  use  of 
davit  launched  lifisrafiui  must  take  place 
at  intervals  of  not  more  than  4  months 
on  a  vessel  with  a  davit  launched 
liferaft.  Whenever  practicable,  this  must 
include  the  inflation  and  lowering  of  a 
liferaft.  If  a  special  liferaft  intended  for 
training  purposes  only  is  used,  and  is 
not  part  of  the  vessel's  lifesaving 
equipment,  the  special  liferaft  must  be 
conspicuously  marked. 

S  185.624   Firs  flghting  drills  and  training. 

(a)  The  master  shall  conduct  sufiicient 
fire  drills  to  make  sure  that  each  crew 
member  is  familiar  with  his  or  her 
duties  in  case  of  a  fire. 

(b)  Each  fire  drill  must  include: 

(1)  Summoning  passengers  on  a  vessel 
on  an  overnight  voyage  to  muster  or 
embarkation  stations; 

(2)  Summoning  the  crew  to  report  to 
assigned  stations  and  to  prepare  for  and 
demonstrate  assigned  duties;  and 

(3)  Instruction  in  the  use  of  fire 
extinguishers  and  any  other  fire  fighting 
equipment  on  board. 


(c)  Each  fire  drill  must,  as  far  as 
practicable,  be  conducted  as  if  there 
were  an  actual  emergency. 

1188.630   Rssponsibllltlssofncsnssd 
mdlvMuals. 

Nothing  in  the  emergency  instructions 
or  a  station  bill  required  by  this  subpart 
exempts  any  licensed  individual  from 
the  exercise  of  good  judgment  in  an 
emergency  situation. 

Sut>p8rt  F— MarWrtgs  Raquired 

1186.602   Hullmsridngs. 

(a)  This  section  applies  to  each  vessel 
that  fits  into  any  one  of  the  following 
categories: 

(1)  A  vessel  of  more  than  65  feet  (19.8 
metere)  in  length. 

(2)  A  sailing  vessel  of  more  than  5  feet 
(19.8  meters)  in  length. 

(3)  A  vessel  authorized  to  carry  more 
than  160  passengers. 

(4)  A  vessel  authorized  to  carry  more 
than  12  passengera  on  an  international 
vovage. 

(5)  A  vessel  with  more  than  1  deck 
above  the  bulkhead  deck  exlusive  of  a 
pilot  house. 

(b)  Each  vessel  must  be  marked  as 
reauired  by  part  67  of  this  chapter. 

(c)  Each  vessel  which  compues  with 
the  stability  requirements  of  §§  170.170. 
170.173. 171.050, 171.055.  and  171.057 
of  this  chapter,  in  accordance  with 

§  178.310  of  this  subchapter,  must: 

(1)  Have  permanent  draft  marks  at 
each  end  of  the  vessel;  or 

(2)  Have  permanent  loading  marks 

i>laced  on  each  side  of  the  vessel 
brward,  amidships,  and  aft  to  indicate 
the  maximum  allowable  draft  and  trim. 

(d)  A  loading  mark  required  by 
paragraph  (c)(2)  of  this  section  must  be 
a  horizontal  line  of  at  least  8  inches  in 
length  and  1  inch  in  height,  with  its 
upper  edge  passing  through  the  point  of 
maximum  draft,  l^e  loading  mark  must 
be  painted  in  a  contrasting  color  to  the 
sideshell  paint. 

(e)  On  a  vessel  which  has  a  load  line, 
the  amidships  marks  required  by 
paragraph  (c)(2)  of  this  section  will  be 
those  required  by  the  International  Load 
Line  Convention. 

(0  In  cases  where  draft  marks  are 
obscured  due  to  operational  constaints 
or  by  protrusions,  the  vessel  must  be 
fitted  with  a  reliable  draft  indicating 
system  from  which  the  bow  and  stem 
(bafts  can  be  determined. 

(g)  On  a  vessel  on  which  the  number 
of  passengera  permitted  on  upper  decks 
is  limited  by  stability  criteria,  as 
indicated  by  the  vessel's  stability  letter, 
the  maximimi  number  of  passengers 
allowed  on  an  upper  deck  must  be 
indicated  by  a  durable  marking  of  at 


IbasI  1  inch  DUinbers  and  letters  at  the 
ttnlranceway  to  each  such  deck. 

1 1 65.604    Lifasaving  aqutpmant  marWngs. 

(a)  The  name  of  a  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  and  numbers  at  least  3  inches 
l>ieh: 

(1)  On  each  side  of  the  bow  of  each 
rescue  boat;  and 

(2)  On  each  life  float  and  buoyant 
apparatus. 

(b)  Each  lifeiacket,  immersion  suit, 
and  ring  life  buoy  must  be  marked  in 
clearly  le^ble  block  capital  letters  with 
the  vessel's  name.  The  marking  is  not 
required  on  a  lifejacket  carried  to  meet 
a  temporary  need  for  additional 
lifejackets.  if  the  lifejacket  has  the  name 
of  another  vessel  marked  on  it.  For  an 
immersion  suit,  the  name  of  the  person 
to  whom  the  immersion  suit  is  assigned 
is  an  acceptable  alternative  to  the  name 
of  the  vessel. 

(c)  The  name  of  the  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  on  each  Emergency  Position 
Indicating  Radio  Beacon  (EPIRB),  except 
on  an  ETOIB  in  an  inflatable  liferaft. 

(d)  Thtf  number  of  persons  capacity 
roust  be  mari^ed  or  painted  in  clearly 
legible  letters  on  each  side  of  the  bow 
of  each  rescue  boat  in  letters  and 
numbers  at  least  1.5  inches  high. 

(e)  The  number  of  persons  capacity 
must  be  marked  or  painted  in  dearly 
legible  letters  on  each  life  float  and 
buoyant  apparatus  in  letters  and 
numbers  at  least  1.5  inches  high.  This 
niunber  must: 

(1)  Be  the  number  of  persons  the 
device  is  equipped  for;  and 

(2)  Not  be  greater  than  the  number  of 
persons  the  device  is  approved  for  as 
shown  on  its  nameplate. 

(f)  The  number  of  persons  each 
inflatable  liferaft  is  permitted  to 
accommodate  must  be  marked  or 
painted  in  clearly  legible  letters  and 
numbers  at  least  1.5  inches  high  on  the 
inflatable  liferaft  container. 

(g)  The  number  and  identification  of 
the  items  stowed  inside,  and  their  sizes, 
must  be  marked  in  clearly  legible  letters 
and  numbers  on  each  container  for 
lifejackets  and  immersion  suits. 
Identification  of  the  items  may  be  in 
words,  or  the  appropriate  symbols  in 
IMO  Resolution  A.603(15).  Letters  and 
numbers  must  be  at  least  2  inches  high. 
Symbols  must  be  at  least  100  mm  (4 
inches)  square. 

(h)  The  name  of  the  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  on  each  oar  and  paddle. 

(i)  Each  lifejacket  must  be  marked 
with  Type  I  retroreflective  material 
approved  under  part  164,  subpart 
164.018  of  this  chapter.  The 


arrangemefit  of  the  retroreflective 
material  applied  after  (effective  date  of 
the  final  nile]  must  be  as  specified  by 
IMO  ResoUition  A.658(16). 

())  Each  rescue  boat  and  ring  life  buoy 
must  be  narked  with  Type  n 
retroreflective  material  approved  under 
part  164.  siibpait  164.018  of  this 
chapter.  Tke  arrangement  of  the 
retroreflective  material  applied  after 
(insert  effective  date  of  the  final  rule) 
must  be  asispecified  by  IMO  Resolution 
A.658(16). 

{185.606   Escape  hatches  and  emergency 
exits. 
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escape  m 
clearly  li 
high: 
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hatches  and  other 
exits  used  as  means  of 

be  marked  on  both  sides  in 
ible  letters  at  least  2  inches 
GENCY  EXIT,  KEEP 
less  such  markings  are 
ecessary  by  the  cognizant 


S  185.606    Fuel  shutoff  valves. 

Remote  fuel  shutoff  stations  must  be 
marked  in  clearly  legible  letters  at  least 
1  inch  big  i  indicating  purpose  of  the 
valve  and  >  lirection  of  operation. 

f  185.610   jwatartlght  doors  and  watertight 
hatches. 

Watertioit  doors  and  watertight 
hatches  must  be  marked  on  both  sides 
in  clearly  n^ble  letters  at  least  1  inch 
high:  "WiVreRTIGHT  DOOR— KEEP 
CLOSED"  br  "WATERTIGHT  HATCH- 
KEEP  CLGlSED",  unless  such  markings 
are  deemed  unnecessary  by  the 
cognizant  i 

S  185.61 2   Fire  protection  equipment 

(a)  Complete  but  simple  instructions 
for  the  operation  of  a  fixed  gas  fire 
extinguishing  system  must  be  located  in 
a  conspicuous  place  at  or  near  each  pull 
box  and  stisp  valve  control  and  in  the 
space  where  the  extinguishing  agent 
cylinders  Are  stored.  If  the  storage 
cylinders  ^re  separate  from  the 
protected  ipace.  the  instructions  must 
also  include  a  schematic  diagram  of  the 
system  and  instructions  detailing 
alternate  c  tethods  of  releasing  the 
extinguish  ing  agent  should  the  local 
manual  re  ease  or  stop  valve  controls 
fail  to  ope  ate.  Each  control  valve  to  a 
distributicn  line  must  be  marked  to 
indicate  the  space  served. 

(b)  An  alarm  for  a  fixed  gas  fire 
extinguish  ing  system  must  be  clearly 
and  consp  cuously  marked  "WHEN 
ALARM  S  DUNDS— VACATE  AT  ONCE. 
CARBON  MOXIDE  (HALON)  BEING 
RELEASE )". 

(c)  Each  distribution  line  valve  of  a 
fixed  gas  1  re  extinguishing  system  and 
the  fire  mi  in,  must  be  plainly. 


JMI 


conspicuously,  and  permanently 
marked  indicating  the  space  served. 

(d)  An  alarm  for  an  automatic 
sprinkler  system  must  be  conspicuously 
marked  in  clearly  legible  letters 
"SPRINKLER  ALARM". 

(e)  An  alarm  bell  for  a  smoke 
detecting  system  must  be  conspicuously 
marked  in  clearly  legible  letters 
"SMOKE  DETECTION  ALARM". 

(f)  A  control  cabinet  or  space 
containing  valves,  manifolds,  or 
controls  for  any  fixed  gas  fire 
extinguishing  system  must  be 
conspicuously  marked  in  clearly  legible 
letters  "CARBON  DIOXIDE  (HALON) 
FIRE  EXTINGUISHING  APPARATUS", 
or  as  otherwise  required  by  the 
cognizant  OCMI. 

Subpart  G— Operational  Readiness. 
Maintenance,  and  Inspection  of 
LIfesaving  Equipment 

§185.700    Operational  readiness. 

(a)  Each  launching  appliance  and 
each  survival  craft  and  rescue  boat  on  a 
vessel  must  be  in  good  working  order 
and  ready  for  immediate  use  before  the 
vessel  leaves  port  and  at  all  times  when 
the  vessel  is  imderway. 

(b)  Each  deck  where  survival  craft  or 
rescue  boats  are  stowed  or  boarded  must 
be  kept  clear  of  obstructions  that  would 
interfere  with  the  boarding  and 
laimching  of  the  survival  craft  or  rescue 
boat. 

$185,702    Maintenance. 

(a)  The  manufacturer's  instructions 
for  onboard  maintenance  of  survival 
craft,  rescue  boats,  and  launching 
appliances,  manufactured  on  or  after 
[effective  date  of  the  final  rule],  must  be 
onboard  a  vessel  of  more  than  65  feet  in 
length  and  readily  available  for  a  vessel 
of  not  more  than  65  feet  in  length.  The 
instructions  must  also  be  readily 
available  at  each  inspection  for 
certification  and  reinspection.  The 
instructions  must  include  the  following: 

(1)  Checklists  for  use  when  carrying 
out  the  inspections  required  under  this 
subpart; 

(2)  Maintenance  and  repair 
instructions; 

(3)  A  schedule  of  periodic 
maintenance; 

(4)  A  diagram  of  lubrication  points 
with  the  recommended  lubricants; 

(5)  A  list  of  replaceable  parts; 

(6)  A  list  of  sources  of  spare  parts;  and 

(7)  A  log  for  records  of  inspections 
and  maintenance. 

(b)  The  owner  or  managing  operator 
shall  make  sure  that  maintenance  is 
carried  out  in  accordance  with  the 
instructicms  required  under  paragraph 
(a)  of  this  section. 


(c)  The  cognizant  OCMI  may  accept, 
instead  of  the  instructions  required 
under  paragraph  (a)  of  this  section,  a 
shipboard  planned  maintenance 
program  that  includes  the  items  listed  in 
that  paragraph. 

§185.704    Maintenance  of  falls. 

(a)  Each  fall  used  in  a  launching 
appliance  on  a  vessel  must  be  turned 
end  for  end  at  intervals  of  not  more  than 
30  months. 

(b)  Each  fall  must  be  renewed  when 
necessary  due  to  deterioration  or  at 
intervals  of  not  more  than  5  years, 
whichever  is  earlier. 

(c)  Each  fall  must  have  a  corrosion 
resistant  tag  with  the  following 
permanently  marked  on  it: 

(1)  The  date  the  new  fall  was 
installed:  and 

(2)  If  the  fall  has  been  turned  end  for 
end,  the  date  it  was  turned. 

§  1 85.720    Weeidy  maintenance  and 
Inspections. 

The  following  tests  and  inspections 
must  be  carried  out  weekly  on  a  vessel: 

(a)  Each  survival  craft,  rescue  boat, 
and  launching  appliance  must  be 
visually  inspected  to  ensure  its 
readiness  for  use; 

(b)  Each  rescue  boat  engine  must  be 
run  ahead  and  astern  for  not  less  than 
3  minutes,  unless  the  ambient 
temperature  is  below  the  minimum 
temperature  required  for  starting  the 
engine;  and 

(c)  Each  battery  for  rescue  boat  engine 
starting  must  be  brought  up  to  full 
chaiye  at  least  once  each  week  if: 

(ifThe  battery  is  of  a  type  that 
reouires  recharging;  and 

(2)  The  battery  is  not  connected  to  a 
device  that  keeps  it  continuously 
charged. 

§18S.722    Monthly  Inspw^ons. 

Each  survival  craft,  rescue  boat,  and 
launching  appliance  on  a  vessel  must  be 
inspected  monthly,  using  the  applicable 
checklist  when  required  under 
§  185.702,  to  make  sure  it  is  complete 
and  in  good  order. 

§185.724   Quartsrty  Inspections. 

(a)  Each  winch  control  apparatus  of  a 
launching  appliance  on  a  vessel, 
including  motor  controllers,  emergency 
switches,  master  switches,  and  limit 
switches,  must  be  examined  once  in 
each  3  months. 

(b)  The  examination  required  by 
paragraph  (a)  of  this  section  must 
include  the  removal  of  drain  plugs  and 
the  opening  of  drain  valves  to  make  sure 
that  enclosures  are  free  of  water. 

§185.726    Annual  inspections. 

(a)  Each  rescue  boat  must  be  stripped, 
cleaned,  and  thoroughly  inspected  and 


repaired  at  least  once  each  year, 
including  emptying  and  cleaning  of 
each  fuel  tank,  and  refilling  it  with  fresh 
fuel. 

(b)  Each  davit,  winch,  fall  and  other 
launching  appliance  must  be  thoroughly 
inspected  and  repaired  once  each  year. 

(c)  Each  item  of  lifesaving  equipment 
with  an  expiration  date  must  be 
replaced  during  the  annual  inspection 
and  repair  if  the  expiration  date  has 
passed. 

(d)  Each  battery  used  in  an  item  of 
lifesaving  equipment,  except  inflatable 
survival  craft  equipment,  must  be 
replaced  during  the  annual  inspection  if 
the  expiration  date  of  the  battery  has 
passed.  The  expiration  date  of  the 
battery  may  be  marked  on  the  battery  or 
the  owner  or  managing  op>erator  may 
have  a  record  of  the  expiration  date 
from  the  manufacturer  of  a  battery 
marked  with  a  serial  number. 

(e)  Except  for  a  storage  battery  used  in 
a  rescue  boat,  each  battery  without  an 
expiration  date  indicated  on  it  or  for 
which  the  owner  or  managing  operator 
does  not  have  a  record  of  the  expiration 
date,  used  in  an  item  of  lifesaving 
equipment,  must  be  replaced  during  the 
annual  inspection. 

(f)  The  requirements  in  this  section  do 
not  relieve  the  master  of  the 
requirement  under  §  185.700  to  keep  the 
equipment  ready  for  immediate  use. 

§  185.728    Testing  and  senricing  of 
Emsfgency  Position  Indicating 
Radiobeacons  (EPIRBs). 

The  master  of  the  vessel  shall  ensure 
that: 

(a)  Each  EPIRB,  other  than  an  EPIRB 
in  an  inflatable  liferaft,  must  be  tested 
monthly,  using  the  integrated  test 
circuit  and  output  indicator,  to 
determine  that  it  is  operative;  and. 

(b)  The  EPIRB's  battery  is  replaced 
after  it  is  used,  or  before  the  date 
required  by  FCC  regulations  in  47  CFR 
part  80,  whichever  comes  sooner. 

§185.730    Servicing  of  Inflatable  llferafis, 
inflatable  buoyant  spparatus,  Inflatable 
lifelacicets  and  Inflatsd  rescue  boats. 

(a)  Each  inflatable  lifieraft,  inflatable 
buoyant  apparatus,  inflatable  lifejacket, 
and  hybrid  inflatable  lifejacket  or  work 
vest  must  be  serviced: 

(1)  Within  12  months  of  its  initial 
packing;  and 

(2)  Within  12  months  of  each 
subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months. 

(b)  Each  inflatable  liferaft  and 
inflatable  buoyant  apparatus  must  be 
serviced: 


(1)  Whenever  the  container  of  the  raft 
is  damaged,  or  the  straps  or  seal  are 
broken:  and 

(2)  In  accordance  with  the  servicing 
procedure  under  part  160,  subpart 
160.051  of  this  chapter. 

(c)  Each  inflatable  lifejacket  must  be 
serviced  in  accordance  with  the 
servicing  procedure  under  part  160, 
subpart  160.176  of  this  chapter. 

(d)  Each  hybrid  inflatable  Ufejacket  or 
work  vest  must  be  serviced  in 
accordance  with  the  servicing  procedure 
under  j>art  160.  subpart  160.077  of  this 
chapter. 

(e)  Repair  and  maintenance  of  inflated 
rescue  boats  must  be  in  accordance  with 
the  manufacturer's  instructions.  All 
repairs  must  be  made  at  a  servicing 
facility  approved  by  the  Commandant, 
except  for  emergency  repairs  carried  out 
on  board  the  vessel. 

§166.740    Periodic  servicing  of  hydrostatic 
release  units. 

(a)  Each  hydrostatic  release  unit,  other 
than  a  disposable  unit,  must  be 
serviced: 

(1)  Within  12  months  of  its 
manufacture  and  within  12  months  of 
each  subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2)  In  accordance  with  the  repair  and 
testing  procedures  under  part  160. 
subpart  160.062  of  this  chapter. 

(b)  Each  disposable  hydrostatic  • 
release  unit  must  be  marked  with  an 
expiration  date  of  two  years  after  the 
date  on  which  the  unit  is  installed. 

Subpart  H—Penattiea 
§185.900    Penalty  for  violations. 

Violation  of  the  provisions  of  this 
subchapter  will  subject  the  violator  to 
the  applicable  penalty  provisions  of 
Subtitle  n  of  Title  46.  United  States 
Code. 

§186.910    Suspension  and  revocation. 

An  individual  holding  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document  who  commits  an 
act  of  misconduct,  negligence,  or 
incompetence,  or  who  violates  or  Cails  to 
comply  with  this  subchapter  or  any 
other  law  or  regulation  intending  to 
promote  marine  safety,  is  subject  to 
proceedings  under  the  provisions  of  46 
U.S.C.  7703  and  part  5  of  this  chapter 
with  respect  to  suspension  or  revocation 
of  a  license,  certificate,  or  document. 
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Signed:  December  21, 1993. 
J.  W.  Kime, 

Admiral.  U.S.  Coast  Guard  Commandant. 
IFR  Doc  94-19  Filed  1-12-94;  8:45  amj 
BIUMQ  COOC  4«ie-14-P 


Thursday 
January  13,  1994 


Part  III 

Office  of  Personnel 
Management 

The  President's  Pay  Agent;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  President's  Pay  Agent 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management,  on  behalf  of  the 
President's  Pay  Agent,  is  providing 
herein  the  tables  showing  locality  rates 
of  pay  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after 


)9,  No.  9  /  Thursday,  January  13,  1994  /  Notices 
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Janua  y  1, 1994,  for  General  Schedule 
empli  yees  in  each  of  the  locality  pay 
areas  uiat  the  Pay  Agent  established. 
Thesasalary  tables  are  based  on  the 

1993  General  Schedule  and  reflect  the 
locality  pay  percentages  authorized  by 
the  P^sident  in  his  December  1. 1993, 
Memorandum  for  the  President's  Pay 
Agent  (58  FR  64097,  December  3, 1993). 

Als  3  included  are  tables  showing 

1994  )ay  rates  for  law  enforcement 
office  -s,  employees  receiving  interim 
geogri  iphic  adjustments,  the  Senior 
Execi  tive  Service,  employees  in  senior- 
level  md  scientific  or  professional 


positions,  administrative  law  judges, 
members  of  boards  of  contract  appeals, 
and  individuals  covered  by  the 
Executive  Schedule.  The  1993  General 
Schedule  is  included  because  it 
continues  to  apply  to  employees  in 
Alaska,  Hawaii,  and  all  areas  outside  the 
United  States  and  must  also  be  used  for 
certain  pay  administration  purposes. 
Finally,  the  exact  definition  of  each 
locality  pay  area  also  is  included. 

For  the  Pi«sident's  Pay  Agent: 
Lorraine  A.  Green. 
Deputy  Director. 


1994  Salary  Table  i — General  Schedule  and  Locality  Rates  of  Pay 

January  1994 

The  rates  of  pay  for  the  General  Schedu  e  were  authorized  under  Executive  order  12826  of  December  30,  1992, 
and  became  effective  in  January  1993.  PubU  :  Law  103-123,  October  28,  1993,  canceled  the  general  pay  adjustment 
for  the  General  Schedule  for  1994. 

Locality-based  comparability  payments  art  authorized  under  5  U.S.C.  5304.  The  attached  1994  salary  tables  show 
the  locality  rates  of  pay  for  General  Schedule  employees  in  each  of  the  28  locality  pay  areas.  The  locality  rates  of 
pay  are  computed  based  on  the  annual  rates  shown  on  the  General  Schedule  (salary  table  94-GS)  and  reflect  the 
locality  pay  percentages  authorized  by  the  ft^sident  on  December  1.  1993.  The  locality  rates  of  pay  are  considered 
basic  pay  for  retirement,  life  insurance,  preiiium  pay,  and  severance  pay  purposes  and  for  advances  in  pay.  They 
are  also  used  to  compute  workers'  compensatii  »n  payments  and  lump-sum  payments  for  accrued  and  acciunulated  annual 
leave.  They  are  NOT  considered  basic  pay  for  ai  ly  other  purpose. 

Salary  TABii  No.  94-GS— 1994  General  Schedule 

(Effective  January  1993] 


GS-1  . 
GS-2  . 
GS-3  . 
GS-4  . 
GS-5  . 
GS-6. 
GS-7  . 
GS-8  . 
GS-9  . 
GS-10 
GS-11 
GS-1 2 
G&-13 
GS-14 
GS-15 


1 


$11,903 
13,382 
14,603 
16,393 
18,340 
20,443 
22.717 
25,159 
27,789 
30.603 
33.623 
40.298 
47.920 
56.627 
66.609 


$12,300 
13.701 
15.090 
16.939 
18.951 
21.124 
23.474 
25.998 
28.715 
31.623 
34.744 
41.641 
49.517 
58.515 
68,829 


$12,695 
14.145 
15.577 
17.485 
19.562 
21.805 
24.231 
26.837 
29.641 
32.643 
35.865 
42.984 
51.114 
60.403 
71.049 


GS-1  . 
GS-2  . 
GS-3  . 
GS-4  . 
GS-5  . 
GS-6  . 
GS-7  . 
GS-8  . 
G&-9  . 
GS-10 


$12,362 
13.899 
15.167 
17.026 
19.048 
21,232 
23,594 
26,130 
28.862 
31.784 


$12,775 
14.230 
15.672 
17.593 
19.683 
21.939 
24.380 
27.002 
29,823 
32.844 


$13.11  5 
14.61  1 
16.1  8 
18.1(0 
20.3' 
22.6-7 
25.1(6 
27,8:  3 
30,715 
33,9(3 


JMI 


Annual  rates  t>y  grade  and  step 


$13,090 
14,521 
16.064 
18.031 
20.173 
22.486 
24.988 
27.676 
30.567 
33.663 
36386 
44.327 
52.711 
62391 
73369 


$13,487 
14.683 
16.551 
18.577 
20.784 
23.167 
25.745 
28.515 
31,493 
34,683 
38,107 
45,670 
54,308 
64,179 
75,489 


$13,720 
15.115 
17,038 
19,123 
21.395 
23,848 
26.502 
29.354 
32.419 
35.703 
39328 
47.013 
55.905 
66.067 
77.709 


$14,109 
15,547 
17,525 
19.669 
22,006 
24.529 
27359 
30.193 
33.345 
36.723 
40349 
48.356 
57,502 
67,955 
79,929 


8 


$14,503 
15,979 
18,012 
20315 
22,617 
25310 
28,016 
31,032 
34371 
37,743 
41.470 
49.699 
59.099 
69.843 
82.149 


$14,521 
16.411 
18.499 
20.761 
23328 
25.891 
28.773 
31,871 
35,197 
38.763 
42,591 
51.042 
60.696 
71,731 
84.369 


10 


$14391 
16,843 
18386 
21,307 
23.839 
26.572 
29.530 
32.710 
36.123 
39.783 
43.712 
52.385 
62393 
73.619 
86.589 


Within 
grade  irv 

crease 
anraunts 


VARIES 

VARIES 

$487 

546 

611 

681 

757 

839 

926 

1.020 

1.121 

1.343 

1.597 

1,888 

2320 


Salary  Table  No.  94-ATL— Incorporatino  the  3.86  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Atlanta,  GA 

(Effective  January  1994] 


Annual  rates  by  grade  arKJ  step 


$13,595 
15,082 
16,684 
18,727 
20.952 
23354 
25.953 
28.744 
31.747 
34.962 


$14,008 
15.250 
17.190 
19,294 
21.586 
24.061 
26.739 
29.616 
32.709 
36,022 


$14350 
15.698 
17.696 
19,861 
22321 
24.769 
27.525 
30.487 
33.670 
37,081 


$14,654 
16,147 
18301 
20,428 
22,855 
25,476 
28311 
31358 
34,632 
38,141 


8 


$15,063 
16,596 
18,707 
20,995 
23,490 
26,183 
29,097 
32330 
35,594 
39,200 


$15,082 
17,044 
19313 
21,562 
24,125 
26.890 
29384 
33.101 
36356 
40359 


10 


$15,466 
17,493 
19,719 
22,129 
24,759 
27398 
30,670 
33.973 
37317 
41,319 


Salary  Table  No.  94-ATL— Incorporating  the  3.86  Percent  Locauty  Pay  Adjustment  for  the  I^xvujty  Pay 

Area  of  Atlanta.  GA— Continued 

[Eftoctiva  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-11  ....... 

QS-12 

QS-13 __. 

GS-14  

GS-15 

34321 
41,854 
49,770 
58313 
69,180 

36,085 
43348 
51.428 
60,774 
71,486 

37349 
44,643 
53,087 
62,735 
73,791 

38,414 
46,038 
54.746 
64,695 
76,097 

39378 
47.433 
56,404 
66,656 
78.403 

40.742 
48.828 
58,063 
68317 
80.709 

41,906 
50323 
59,722 
70378 
83314 

43371 
51.617 
61380 
72339 
85320 

44335 
53312 
63,039 
74300 
87,626 

45,399 
54,407 
64,698 
76,461 
89.931 

Note:  Locality  rates  o(  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tabtes"  cover  sheeL 

Salary  Table  No.  94-BOS— Incorporating  The  5.47  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Bostot^Worcester-Lawrence,  MA-NH-ME-CT 

(Effective  January  1994] 


GS-1  

GS-2  

GS-3  

GS-4  

GS-5  

GS-6  

GS-7  

G&-8  

GS-9  

GS-10  

GS-11 

GS-1 2  „.... 

GS-1 3 

GS-14  

GS-15 


AnrHial  rates  by  grade  and  step 


$12354 
14.114 
15.402 
17390 
19.343 
21,561 
23,960 
26,535 
29,309 
32377 
35.462 
42.502 
50341 
59.724 
70353 


$12,973 
14,450 
15315 
17,866 
19,988 
22379 
24.758 
27.420 
30386 
33353 
36.644 
43319 
52326 
61.716 
72.594 


$13,389 
14.919 
16.429 
18.441 
20.632 
22.998 
25.556 
283(» 
31362 
34.429 
37.827 
45.335 
53310 
63.707 
74.935 


$13,806 
15315 
16.943 
19.017 
21376 
23.716 
26355 
29.190 
32339 
35304 
39.009 
46.752 
55394 
65.698 
77377 


$14325 
15.486 
17.456 
19393 
21.921 
24.434 
27.153 
30.075 
33316 
36380 
40.191 
48.168 
57379 
67,690 
79318 


6 


$14,470 
15,942 
17.970 
20.169 
22.565 
25.152 
27.952 
30.960 
34.192 
37.656 
41374 
49385 
58.963 
69.681 
81.960 


$14381 
16,397 
18.484 
20.745 
23310 
25371 
28.750 
31,845 
35,169 
38.732 
42356 
51,001 
60.647 
71.672 
84.301 


8 


$15396 
16.853 
18.997 
21321 
23.854 
26389 
29.548 
32.729 
36.146 
39308 
43.738 
52.418 
62332 
73,663 
86.643 


9 


$15315 
17309 
19311 
21.897 
24.499 
27307 
30347 
33.614 
37.122 
40383 
44.921 
53334 
64316 
75.655 
88.984 


10 


$15,706 
17.764 
20.025 
22.472 
25.143 
28.025 
31.145 
34.499 
38.099 
41.959 
46.103 
55350 
65.700 
77.646 
91.325 


Note:  Uw  enforcement  officers  are  entitled  to  tiigher  rates  of  pay  under  salary  table  94-608  (LEO).  Locality  rates  o(  pay  are  considered  basic 
pay  only  for  certain  purposes—see  "1994  Salary  TaWes"  cover  sheet  ,       ,  ,  »-., 

Salary  Table  No.  94-CHI— Incorporating  the  5.34  Percent  Locality  Pay  Adjustment  for  the  Locauty  Pay 

Area  of  Chicago-Gary-Kenosha,  IL-IN-WI 

(Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2  - 

GS-3 

GS-4  

GS-6  

GS-6  

GS-7  ..._ 

GS-8 .. 



$12,539 
14.097 
15383 
17368 
19319 
21335 
23,930 
26302 
29373 
32337 
35,418 
42,450 
50.479 
59.651 
70.166 

$12,957 
14,433 
15,896 
17,844 
19,963 
22352 
24,728 
27,386 
30348 
33312 
36399 
43,865 
52,161 
61.640 
72304 

$13,373 
14.900 
16.409 
18.419 
20.607 
22.969 
25.525 
28370 
31324 
34386 
37.780 
45379 
53.843 
63.629 
74.843 

$13,789 
15396 
16.922 
18.994 
21350 
23.687 
26322 
29.154 
32,199 
35,461 
38,961 
46,694 
55.526 
65317 
77.182 

$14307 
15.467 
17,435 
19369 
21394 
24,404 
27,120 
30,038 
33.175 
36,535 
40.142 
48,109 
57308 
67,606 
79320 

$4,453 
15.922 
17,948 
20,144 
22337 
25.121 
27317 
30,922 
34,150 
37310 
41323 
49,523 
58,890 
69,595 
81,859 

$14,862 
16377 
18,461 
20.719 
23.181 
25,839 
28.715 
31.805 
35.126 
38,684 
42,504 
50,938 
60373 
71384 
84.197 

$15377 
16.832 
18374 
21394 
23.825 
26.556 
29312 
32.689 
36.101 
39.758 
43.684 
.W.353 
62,255 
73373 
86336 

$15396 
17387 
19.487 
21370 
24.468 
27374 
30.309 
33.573 
37.077 
40.833 
44365 
53.768 
63.937 
75.561 
88374 

$15,636 
17.742 
20.000 
22.445 
25.112 
27.991 
31.107 
34.457 
38.052 
41,907 
46,046 
55,182 
65319 
77350 
91313 

GS-9  

GS-10 

GS-11 

QS-12  

GS-1 3 

GS-14  

GS-15 

Note:  Law  enforcement  officers  receiving  statutory  special  salary  rates  are  entitled  to  higher  rates  of  pay  under  salary  table  94-CHI  (LEO).  Lo- 
cality rates  of  pay  are  considered  basic  pay  only  for  certain  puiposea-eee  "1994  Salary  fables"  cover  sheet 
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Salary  Table  No.  94-CIN— Incorporating 

Area  of 


TilE  4.22  Percent  Locality  Pay  Adjustment  for  the  Locauty  Pay 

CfJaNI^ThHAMILTON,  OH-KY-IN 
[Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9.. 
GS-10 
GS-11 
GS-1 2 
GS-1 3 
GS-14 
GS-1 5 


1 


$12,405 
13.947 

15319 
17.085 
19.114 
21.306 
23.676 
26321 
28,962 
31,894 
35,042 
41,999 
49,942 
59,017 
69.420 


$12319 
14379 
15.727 
17,664 
19.751 
22,015 
24,465 
27,095 
29,927 
32.957 
36310 
43.398 
51,607 
60.984 
71.734 


S13.231 
14,742 
16334 
18323 
20388 
22,725 
25354 
27,970 
30,892 
34,021 
37.379 
44,798 
53371 
62.952 
74,047 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only 


or  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 


Salary  Table  No.  94-CLE— Incorporating 

Area 


TIE 


3.34  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 
DF  Cleveland-Akron,  OH 

[Effective  January  1994] 


GS-1  .. 
GSr2  .. 
GS-3  .. 

GS-4  .. 
GS-5  .. 
GS-6  > 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-1 2 
GS-1 3 
GS-14 
GS-15 


1 


$12,301 
13,829 
15,091 
16.941 
18,953 
21,126 
23,476 
25,999 
28,717 
31,625 
34,746 
41,644 
49,521 
58,518 
68,834 


$12,711 
14,159 
15.594 
17,505 
19,584 
21,830 
24358 
26,866 
29.674 
32,679 
35,904 
43,032 
51,171 
60,469 
71,128 


$13,119 
14,617 
16,097 
18,069 
20315 
22,533 
25,040 
27,733 
30.631 
33,733 
37.063 
44,420 
52,821 
62,420 
73,422 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only 


Salary  Table  No.  94-DFW— Incorporating 

Area 


GS-1  . 
GS-2  . 
6S-3  . 
G&-4  . 
GS-5  . 
GS-6  . 
GS-7  . 
QS-8  . 
GS-9  . 
GS-10 
GS-11 
GS-1 2 
G&-13 
GS-14 


$12,404 
13,945 
15318 
17.083 
19.112 
21.304 
23,673 
26318 
28.959 
31,891 
35,039 
41,995 
49.937 
59.011 


$12318 
14378 
15.725 
17,652 
19,749 
22,013 
24,462 
27,093 
29,924 
32,954 
36307 
43,394 
51,602 
60,978 


$13329 
14,741 
16333 
18321 
20,386 
22,723 
25351 
27,967 
30,889 
34.017 
37375 
44,794 
53366 
62,946 


ArwHial  rates  by  grade  and  step 


$13,642 
15,134 
16,742 
18,792 
21,024 
23,435 
26,042 
28,844 
31.857 
35.084 
38.547 
46,198 
54,935 
64,920 
76.361 


$14,056 
15,303 
17349 
19,361 
21,661 
24,145 
26.831 
29.718 
32,822 
36,147 
39,715 
47,597 
56,600 
66.887 
78.675 


6 


$14399 
15,753 
17.757 
19330 
22398 
24.854 
27.620 
30.593 
33.787 
37310 
40.883 
48.997 
58364 
68,855 
80,988 


$14,704 
16303 
18366 
20,499 
22,935 
25,564 
28,409 
31,467 
34.752 
38373 
42,052 
50,397 
59.929 
70,823 
83,302 


8 


$15,115 
16,653 
18,772 
21,068 
23,571 
26374 
29,198 
32,342 
35.717 
39.336 
43.220 
51.796 
61.593 
72,790 
85,616 


$15,134 
17.104 
19.280 
21,637 
24308 
26,984 
29.987 
33316 
36,682 
40,399 
44,388 
53.196 
63357 
74,758 
87,929 


10 


$15,519 
17,554 
19.787 
22306 
24.845 
27,693 
30.776 
34,090 
37,647 
41,462 
45.557 
54,596 
64,922 
76,726 
90,243 


Annual  rates  by  grade  and  step 


$13,527 
15,006 
16.601 
18,633 
20,847 
23337 
25,823 
28,600 
31,588 
34.787 
38321 
45.808 
54,472 
64,372 
75,716 


$13,937 
15.173 
17.104 
19.197 
21,478 
23,941 
26,605 
29,467 
32,545 
35,841 
39,380 
47.195 
56,122 
66.323 
78,010 


6 


$14,178 
15,620 
17,607 
19,762 
22,110 
24,645 
27,387 
30334 
33.502 
36,895 
40,538 
48,583 
57,772 
68,274 
80,304 


$14380 
16,066 
18,110 
20326 
22.741 
25.348 
28,169 
31301 
34,459 
37350 
41.697 
49,971 
59,423 
70325 
82,599 


8 


$14,987 
16,513 
18,614 
20.890 
23,372 
26,052 
28,952 
32,068 
35.416 
39,004 
42,855 
51,359 
61,073 
72,176 
84,893 


9 


$15,006 
16,959 
19.117 
21,454 
24,004 
26,756 
29,734 
32.935 
36.373 
40,058 
44,014 
52.747 
62.723 
74,127 
87,187 


10 


$15,388 
17,406 
19,620 
22,019 
24,635 
27.460 
30.516 
33.803 
37.330 
41.112 
45.172 
54,135 
64,374 
76,078 
89,481 


lor  certain  purposes— see  "1994  Salary  Tables"  cover  sheet 


THE 


CF 


4.21  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 
Dallas-Fort  Worth,  TX 
[Effective  January  1994] 


Annual  rates  by  grade  and  step 


JMI 


$13,641 
15,132 
16,740 
18,790 
21,022 
23,433 
26,040 
28,841 
31,854 
35,080 
38343 
46.193 
54.930 
64313 


$14,055 
15,301 
17348 
19,359 
21,659 
24,142 
26.829 
29,715 
32319 
36,143 
39,711 
47,593 
56,594 
66,881 


6 


$14396 
15.751 
17.755 
19,928 
22396 
24.852 
27.618 
30.590 
33,784 
37306 
40379 
48,992 
58359 
68.848 


$14,703 
16302 
18363 
20.497 
22.932 
25.562 
28,407 
31.464 
34,749 
38369 
42,048 
50,392 
59,923 
70316 


8 


$15,114 
16.652 
18.770 
21.066 
23369 
26371 
29.195 
32.338 
35.714 
39.332 
43316 
51.791 
61.587 
72.783 


$15,132 
17.102 
19378 
21,635 
24306 
26,981 
29,984 
33313 
36.679 
40395 
44.384 
53.191 
63351 
74.751 


10 


$15,518 
17.552 
19,785 
22304 
24,843 
27,691 
30,773 
34,087 
37.644 
41.458 
45.552 
54,590 
64,916 
76.718 


Federal  Regjgler  /  Vol  59,  No.  9  /  Thursday.  January  13.  1994  /  NoUces 
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Salary  Table  No.  94^FW— Incorporating  the  4.21  Percent  Locality  Pay  Adjustment  for  the  Locauty  Pay 

Area  of  Dallas-Fort  Worth.  TX— Continued 

[Effective  January  1994] 


QS-15 


Annual  rates  by  grade  and  step 


1 


69,413 


71,727 


74,040 


76354 


78,667 


6 


80.981 


83394 


8 


35.607 


87.921 


10 


90334 


Note:  Locality  rates  of  pay  are  considered  basic  pey  only  for  certain  purposes— see  "1994  Satary  Tables"  cower  sheeL 

Salary  Table  No.  94-DAY— Incorporating  the  3.77  Percent  Locality  Pay  Adjustment  for  the  Localtty  Pay 

Area  of  Dayton-Springfield.  OH 

(Effective  January  1994] 


GS-1  . 
GS-2  . 
GS-3  . 
G&-4  . 
GS-5  . 
GS-6  . 
GS-7  . 
GS-8  . 
GS-9  . 
GS-10 
GS-11 
G&-12 
GS-13 
GS-14 
GS-15 


$12,352 
13,887 
15,154 
17,011 
19,031 
21314 
23,573 
26,107 
28,837 
31,757 
34,891 
41.817 
49,727 
58,762 
69,120 


Annual  Rates  by  grade  and  step 


$12,764 
14318 
15.659 
17.578 
19.665 
21,920 
24,359 
26378 
29,798 
32.815 
36,054 
43311 
51.384 
60.721 
71.424 


$13,174 
14.678 
16.164 
18.144 
20.299 
22.627 
25.145 
27349 
30.758 
33.874 
37317 
44.604 
53.041 
62.680 
73.728 


$13383 
15.068 
16,670 
18,711 
20,934 
23,334 
25.930 
28,719 
31.719 
34.932 
38.380 
45.998 
54.698 
64.639 
76.031 


$13,995 
15337 
17.175 
19377 
21.568 
24,040 
26,716 
29,590 
32,680 
35,991 
39.544 
47,392 
56,355 
66,599 
78.335 


6 


$14337 
15.685 
17.680 
19.844 
22302 
24.747 
27,501 
30.461 
33.641 
37.049 
40.707 
48.785 
58313 
68368 
60.639 


$14,641 
16.133 
18.186 
20.411 
22.836 
25,454 
28387 
31,331 
34,602 
38,107 
41,870 
50,179 
59.670 
70317 
82.942 


8 


$15,060 
16.581 
18.691 
20.977 
23,470 
26.160 
29,072 
32302 
35.563 
39.166 
43.033 
51,573 
61327 
72,476 
85346 


9 


$15,068 
17.030 
19.196 
21344 
24,104 
26,867 
29358 
33,073 
36,524 
40324 
44,197 
52,966 
62.984 
74,435 
87350 


10 


$15,452 
17,478 
19,702 
22,110 
24.738 
27374 
30,643 
33,943 
37.485 
41383 
45.360 
54.360 
64.641 
76.394 
89,853 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  lor  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 

Salary  Table  No.  94-DEN— Incorporating  the  4.54  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Denver-Bouloer-Greeley.  CO 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2  

GS-3 

GS-«     _. 

GS-5  

GS-6  

GS-7  

GS-8 

GS-9 „ 

GS-10 

GS-11  

GS-1 2 

GS-13 

GS-14 

GS-15 

$12,443 
13,990 
15366 
17.137 
19.173 
21.371 
23.748 
26.301 
29.051 
31.992 
35.149 
42.128 
50,096 
59,198 
69,633 

$12,858 
14323 
15.775 
17.708 
19.811 
22.083 
24.540 
27,178 
30319 
33,059 
36,321 
43,532 
51,766 
61.172 
71,954 

$13371 
14.787 
16384 
18379 
20.450 
22.795 
25.331 
28356 
30387 
34.125 
37.493 
44,935 
53.435 
63.145 
74375 

$13,684 
15.180 
16,793 
18,850 
21,089 
23,507 
26,122 
28,932 
31.955 
35,191 
38,665 
46,339 
55.104 
65.119 
76.595 

$14,099 
15350 
17,302 
19,420 
21.728 
24319 
26314 
29310 
32,923 
36358 
39,837 
47.743 
56.774 
67.093 
78316 

$14,343 
15301 
17.812 
19.991 
22,366 
24,931 
27,705 
30,687 
33,891 
37,324 
41,009 
49.147 
58.443 
69.066 
81337 

$14,750 
16353 
18.321 
20.56? 
23.005 
25.643 
28.497 
31.564 
34.859 
38390 
42.181 
50351 
60.113 
71.040 
83.558 

$15,161 
16.704 
18,830 
21.133 
23,644 
26,355 
29388 
32,441 
35,827 
39,457 
43.353 
51.955 
61.782 
73314 
85379 

$15,180 
17,156 
19,339 
21,704 
24383 
27,066 
30.079 
33318 
36,795 
40,523 
44,525 
53359 
63.452 
74.988 
88,199 

$15,567 
17.608 
19,848 
22374 
24,921 
27,778 
30,871 
34,195 
37,763 
41,589 
45,697 
54,763 
65,121 
76,961 
90.520 

Note:  LocaWy  rales  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables"  cover  sheet 

Salary  Table  No.  94-DET— Incorporating  the  4.84  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Detroit-Ann  Arbor-Flint.  Ml 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

QS-1  

G&-2 

GS-3 

$12,479 
14.030 
15310 

$12395 
14,364 
15.820 

$13309 
14330 
16331 

$13,724 
15324 
16.841 

$14,140 
15394 
17.352 

$14384 
15.847 
17.863 

$14,792 
16399 
18.373 

$15305 
16.752 
18.884 

$15324 
17305 
19.394 

$15312 
17,658 
19,905 

2220 
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Salary  Table  No.  94-OET— Incorporatin©  the  4.84  Percent  Locality  Pay  Adjustment  for  the  LocALrrY  Pay 

Area  of  Detroit-Ann  Arbor-Funt,  Ml— Continued 

[Effective  January  1994] 


GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


1 


17.186 
19,228 
21,432 
23317 
26,377 
29.134 
32.084 
35,250 
42348 
50339 
59,368 
69,833 


17,759 
19,868 
22.146 
24310 
27356 
30,105 
33.154 
36,426 
43.656 
51314 
61,347 
72.160 


18.331 
20.50) 
22,86} 
25,4Q  \ 
28,13  J 
31,07) 
3432} 
37,601 
45,061 
53,58) 
63,32  r 
74,48} 


Note:  Locality  rates  of  pay  are  corwidered  basic  pay  a  ily  for  certain  purposes— see  "1994  Salary  Tables"  cover  sfieet 


Salary  Table  No.  94-HOU— Incorporating 

Area  OF 


THE  6.52  Percent  locality  Pay  Adjustment  for  the  Locality  Pay 
Houston-Galveston-Brazoria,  TX 

[Effective  January  1994] 


GS-1  .. 
QS-2  .. 
GS-3  .. 
GS-4  .. 
GS-6  .. 
GS-6  .. 
GS-7  .. 
G&-8  .. 
GS-9  .. 
GS-IO 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


1 


$12,679 
14355 
15,555 
17,462 
19,536 
21,776 
24.198 
26,799 
29,601 
32.598 
35315 
42,925 
51.044 
60319 
70.952 


$13,102 
14.594 
16.074 
18,043 
20.187 
22.501 
25.005 
27.693 
30.587 
33.685 
37.009 
44356 
52.746 
62,330 
73317 


$13,52 1 
15.06  r 
16.59) 
18,62) 
20.83' 
2332' 
25.81  I 
28.58' 
31,571 
34,711 
38301 
45.78' 
54.44' 
64.34 
75.68 


GS-1  . 
GS-2  . 
G&-3  . 
GS-4  . 
GS-5  . 
GS-6  . 
GS-7  . 
GS-«  . 
QS-9  . 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


$12,391 
,  13.931 
15302 
17,065 
19,092 
21381 
23,648 
26,191 
28,928 
31,858 
35,002 
41.950 
49,885 
58,949 
69,340 


$12,804 
14363 
15.709 
17,633 
19,728 
21.990 
24.436 
27,064 
29,892 
32,920 
36,169 
43,348 
51,547 
60,914 
71,651 


$1331  • 
14,72  ; 
1631'  i 
1830! 
20,361 
22,691 
2532  1 
27,93 
30.891 
33.98 
37,33  > 
44.74 
5331 
62.88  1 
73.96 


JMI 


Annual  rates  by  grade  and  step 


18.904 
21,149 
23.574 
26.197 
29316 
32.046 
35392 
38.776 
46.472 
55362 
65.306 
76.815 


19,476 
21,790 
24.288 
26.991 
29,895 
3^317 
36,362 
39,951 
47,880 
56,937 
67385 
79,143 


20.049 
22.431 
25.002 
27.785 
30.775 
33.988 
37.431 
41.127 
49388 
58.611 
69365 
81.470 


20.621 
23.071 
25,716 
28,578 
31,654 
34.959 
38.500 
42.302 
50.696 
60385 
71344 
83.798 


8 


21.193 
23.712 
26.430 
29,372 
32.534 
35,930 
39.570 
43.477 
52,104 
61.959 
73323 
86.125 


9 


21.766 
24,352 
27,144 
30,166 
33,414 
36.901 
40.639 
43.652 
53312 
63.634 
75303 
88.452 


10 


22.338 
24.993 
27.858 
30,959 
34,293 
37,871 
41,708 
45,828 
54,920 
65,308 
77,182 
90.780 


Annual  rates  by  grade  and  step 


$13,943 
15.468 
17.111 
19307 
21.488 
23.952 
26.617 
29.480 
32.560 
35.858 
39.397 
47317 
56.148 
66352 
78.046 


$14,366 
15.640 
17.630 
19.788 
22.139 
24.677 
27.424 
30.374 
33346 
36.944 
40.592 
48.648 
57.849 
68.363 
80.411 


6 


$14315 
16.100 
18.149 
20.370 
22.790 
25.403 
28330 
31368 
34.533 
38.031 
41.786 
50,078 
59,550 
70.375 
82.776 


$15,029 
16.561 
18.668 
20.951 
23.441 
26.128 
29.036 
32.162 
35319 
39.117 
42,980 
51,509 
61351 
72,386 
85.140 


8 


$15,449 
17.021 
19.186 
21,533 
24.092 
26.854 
29.843 
33,055 
36,505 
40304 
44,174 
52,939 
62,952 
74,397 
87,505 


9 


$15,468 
17.481 
19.705 
22.115 
24,742 
27,579 
30,649 
33.949 
37,492 
41390 
45368 
54,370 
64,653 
76,408 
89,870 


10 


$15,862 
17.941 
20324 
22.696 
25.393 
28,304 
31.455 
34.843 
38,478 
42,377 
46362 
55.801 
66,355 
78.419 
92,235 


Note:  Locality  rates  of  pay  are  considered  basic  pay  o  dy  for  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 

Salary  Table  No.  94-HNT— Incorporatin(  ,  the  4.10  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Hut^sviLLE,  AL 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 


$13,627 
15.116 
16.723 
18,770 
21,000 
23.408 
26.013 
28311 
31,820 
35,043 
38,502 
46,144 
54.872 
64.845 
76373 


$14,040 
15385 
17330 
19339 
21.636 
24,117 
26,801 
29,684 
32,784 
36,105 
39.669 
47.542 
56335 
66310 
78.584 


6 


$14383 
15.735 
17.737 
19.907 
22372 
24.826 
27.589 
30358 
33.748 
37,167 
40.836 
48.941 
58.197 
68.776 
80.895 


$14,687 
16,184 
18344 
20,475 
22,908 
25.535 
28,377 
31,431 
34,712 
38329 
42.003 
50,339 
59,860 
70,741 
83306 


8 


$15,098 
16.634 
18.750 
21.044 
23.544 
26344 
29.165 
32.304 
35.676 
39390 
43.170 
51.737 
61,522 
72,707 
85317 


Note:  Locality  rates  of  pay  are  considered  basic  pay  o  ily  lor  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 


9 


$15,116 
17.084 
19357 
21.612 
24.180 
26.953 
29.953 
33.178 
36.640 
40.352 
44.337 
53.135 
63.185 
74.672 
87,828 


10 


$15302 
17334 
19,764 
22.181 
24,816 
27.661 
30.741 
34.051 
37.604 
41.414 
45304 
54.533 
64.847 
76.637 
90.139 
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Salary  Table  No.  94— IND— Incorporating  the  3.68  Percent  Locality  Pay  Adjustment  for  the  Locauty  Pay 

Area  of  Indianapous.  IN 

[Effective  January  1994] 


GS-1  

GS-2 

GS-3 

GS-4  

GS-6 

GS-€ 

GS-7 

GS-« 

GS-9 

GS-10  ....... 

GS-11  ....... 

GS-12 

GS-13 

QS-1 4  

GS-15  . 


$12,341 
13.874 
15.140 
16,996 
19315 
21,195 
23,553 
26,085 
28312 
31,729 
34,860 
41,781 
49,683 
58,711 
69.060 


Annual  rates  by  grade  and  step 


$12,753 
14306 
15,645 
17362 
19.648 
21.901 
24338 
26,995 
29.772 
32,787 
36,023 
43,173 
51,339 
60,668 
71362 


$13,162 
14,666 
16,150 
18.128 
20382 
22.607 
25.123 
27325 
30.732 
33344 
37.185 
44366 
52.995 
62.626 
73364 


$13,572 
15.056 
16355 
18.695 
20315 
23313 
25.908 
28.694 
31.692 
34.902 
38347 
45.958 
54.651 
64,583 
75,965 


$13,983 
15323 
17,160 
19361 
21349 
24.020 
26392 
29.564 
32.662 
35.959 
39,509 
47,351 
56307 
66,541 
78367 


6 


$14325 
15,671 
17.665 
19327 
22,182 
24,726 
27,477 
30,434 
33312 
37317 
40.672 
48.743 
57.962 
68.496 
80.568 


$14,628 
18,119 
18,170 
20393 
22316 
25,432 
26362 
31.304 
34.572 
38.074 
41334 
50.136 
59318 
70.456 
82.870 


8 


$15,037 
16.567 
18,675 
20.959 
23.449 
26.138 
29.047 
32.174 
35.532 
39.132 
42.996 
51,528 
61374 
72.413 
85.172 


9 


$15,055 
17315 
19.180 
21325 
24.083 
26.844 
29332 
33.044 
36.492 
40,189 
44,158 
52,920 
62.930 
74.371 
87.474 


10 


$15,439 
17.463 
19.686 
22301 
24.716 
27350 
30,617 
33314 
37.452 
41347 
45.321 
54313 
64,586 
76.328 
89.775 


Note:  Localty  rates  of  pay  are  considered  basic  pay  only  fcx  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 

Salary  Table  No.  94-KC— Incorporating  the  3.30  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Kansas  City.  MO-KS 

[Effective  January  1994] 


GS-1  

GS-2  . 

GS-3  ....„ 
GS-4  .._.. 

GS-5  . 

GS-6 

GS-7  

QS-8 

GS-9 

GS-IO  ..... 
GS-11  .„. 
GS-12  ™, 
GS-13  ._.. 
GS-14  .__ 
GS-15  .-.. 


1 


$12396 
13.824 
15.085 
16.934 
18.945 
21.118 
23.467 
25.989 
28.706 
31,613 
34,733 
41,628 
49,501 
58,496 
68307 


Annual  rates  t>y  grade  and  step 


$12,706 
14.153 
15388 
17.498 
19376 
21321 
24349 
26,856 
29,663 
32,667 
35,891 
43315 
51,151 
60,446 
71,100 


$13,114 
14312 
16.091 
18362 
20308 
22325 
25331 
27.723 
30319 
33.720 
37.049 
44.402 
52301 
62396 
73394 


$13322 
15300 
16394 
18.626 
20.839 
23328 
25313 
28.589 
31376 
34.774 
38307 
45.790 
54.450 
64347 
75.687 


$13,932 
15.168 
17.097 
19.190 
21.470 
23,932 
26,595 
29,456 
32,532 
35.828 
39.365 
47,177 
56,100 
66397 
77.980 


6 


$14,173 
15314 
17.600 
19.754 
22.101 
24,635 
27^77 
30323 
33,488 
36,881 
40,523 
48,564 
57.750 
68,247 
80373 


$14,575 
16,060 
18.103 
20318 
22.732 
25336 
28.158 
31.189 
34,445 
37.935 
41.681 
49.952 
59.400 
70.198 
82.567 


8 


$14,982 
16306 
18.606 
20.882 
23.363 
26.042 
28.941 
32.056 
35.402 
38.989 
42.839 
51.339 
61,049 
72.148 
84.860 


$15,000 
16.953 
19.109 
21.446 
23.995 
26.745 
29.723 
32.923 
36.359 
40.042 
43.997 
52.726 
62,699 
74,098 
87.153 


10 


$15,382 
17399 
19.613 
22310 
24326 
27,449 
30304 
33,788 
37315 
41,096 
45,154 
54.114 
64.349 
76.048 
89.446 


Note:  locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 

Salary  Table  No.  94-la— Incorporating  twe  5.69  Percent  Locauty  Pay  Adjustment  for  the  Locaity  Pay 
Area  of  Los  Angeles-Riverside-Orange  County,  CA.  (Including  Santa  Barbara  County  and  All  of  Ed- 
wards Air  Force  Base) 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2 

GS^ 
GS-4 

GS-5 

GS-6 

GS-7  

GS-8 
GS-9 

GS-10 

GS-11  

QS-1 2 

GS-13 



$12,580 
14.143 
15.434 
17326 
19384 
21.606 
24310 
26.591 
29.370 
32344 
35,536 
42,591 
50,647 
59.849 

$13,000 
14,481 
15.949 
17303 
20.028 
22326 
24310 
27.477 
30.349 
33.422 
36,721 
44310 
52335 
61.845 

$13,417 
14.950 
16,463 
18,480 
20375 
23346 
25310 
28364 
31328 
34.500 
37.906 
45.430 
54.022 
63340 

$13,835 
15347 
16378 
19,057 
21321 
23,765 
26,410 
29351 
32306 
35,578 
39,091 
46,849 
55,710 
65,835 

$14354 
15318 
17,493 
19,634 
21,967 
24,485 
27310 
30,138 
33385 
36,656 
40375 
48369 
57,398 
67.831 

$14301 
15,975 
18,007 
20311 
22312 
25305 
28310 
31.024 
34364 
37,735 
41.460 
49,688 
59.086 
69,826 

$14312 
16,432 
18.522 
20.788 
23358 
25.925 
28310 
31311 
35342 
38313 
42.645 
51.107 
60.774 
71322 

$15328 
16388 
19.037 
21,365 
23.904 
26,644 
29310 
32,798 
36321 
39,891 
43,830 
52327 
62,462 
73317 

$15,347 
17345 
19,562 
21.942 
24.550 
27.364 
30.410 
33.684 
37300 
40.969 
45.014 
53.946 
64.150 
75312 

$15,738 
17.801 
20.066 
22319 
25.195 
28.064 
31310 
34.571 
38.178 
42.047 
46.199 
55.366 
65.837 
77308 

GS-14 _ 

.«. 
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Salary  Table  No.  94-LA— Incorporating  Ihe  5.69  Percent  Locality  Pay  Adjustment  for  the  Locaity  Pay 
Area  of  Los  ANGELES-RivERSioE-ORANOfe  County,  CA,  (Including  Santa  Barbara  County  and  All  of  Ed- 


wards Air  Force  Base)— Continued 


GS-15 


70.399 


72.745 


75.092 


Note:  General  Schedule  employees  in  the  Los 
table  94-1GA.  Law  enforcement  offioers  are  entitled  to 
pay  are  considered  basic  pay  only  for  certain 


Angeie  s-Riverside-Orange 


hi  iher 


purposes—  iee 


Salary  Table  No.  94-MEM— Incorporating 

Aria 


GS-1  

GS-2 

GS-«  ...„ 
GS-4  ...„ 
GS-5  ..... 
GS-6  ..... 
GS-7  ..... 
GS-8  ..... 
GS-0  ..... 
GS-10  ... 
GS-11  ... 
GS-12  .„ 
GS-13  ... 
GS-1 4  ... 
GS-15  ... 


$12,271 
13.796 
15,054 
16,900 
18.907 
21.075 
23.419 
25.936 
28,648 
31.549 
34.662 
41.543 
49.401 
58.377 
68,667 


$12,680 
14,124 
15,556 
17,462 
19,537 
21.777 
24.199 
26,801 
29,602 
32.600 
35.818 
42.928 
51,047 
60,323 
70.956 


[Effective  January  1994] 


Annual  rates  by  grade  and  step 


77,438 


79.784 


6 


82.131 


84.477 


8 


66,823 


9 


89.170 


10 


91.516 


County.  CA  CMSA  are  entitled  to  higher  rates  of  pay  under  salary 
rates  of  pay  under  salary  table  94-LA  (LEO  1)  or  94-LA  (LEO  2).  Locality  rates  of 
'1994  SaJary  Tables"  cover  sheet. 


THE  3.09  Percent  Locauty  Pay  Adjustment  for  the  Locality  Pay 
OF  Memphis,  TN-AR-MS 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 


$13,087 
14,582 
16,058 
18,025{ 

20,1  ed 

22.4791 
24.980J 
27,666 
30,5571 
33,652 
36,973 
44,312 
52,693 
62.269 
73.244 


Note:  Locality  rates  of  pay  are  considered  basic  pay  on  y  tor  certain  purposes-see  "1994  Salary  Tables"  cover  sheet. 


Salary  Table  No.  94-NY— Incorporating 

Area  of  New  York-N(1rthern 


•HE  5.77  Percent  Locality  Pay  Adjustment  for  the  Locauty  Pay 
New  Jersey-Long  Island,  NY-NJ-PA 

[Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-1 4 
GS-15 


1 


$12,590 
14.154 
15.446 
17,339 
19,398 
21,623 
24,028 
26,611 
29,392 
32.369 
35.563 
42.623 
50.685 
59.894 
70.452 


$13,010 
14.492 
15,961 
17,916 
20,044 
22.343 
24.828 
27,498 
30,372 
33.448 
36.749 
44.044 
52.374 
61.891 
72.800 


$13,428 
14,961 
16.476 
18,494 
20,691 
23,063 
25.629 
28.385 
31,351 
34,527 
37,934 
45.464 
54.063 
63,888 
75,149 


$13,494 
14.970 
16.560 
18.588 
20,796 
23,181 
25,760 
28,531 
31,512 
34,703 
38,129 
45,697 
54,340 
64.216 
75.533 


$13,904 
15.137 
17,062 
19,151 
21,426 
23,883 
26,541 
29,396 
32.466 
35.755 
39.285 
47.081 
55.986 
66.162 
77.822 


6 


$14,144 
15,582 
17.564 
19.714 
22.056 
24.585 
27.321 
30.261 
33.421 
36.806 
40,440 
48.466 
57.632 
68.108 
80.110 


$14,545 
16.027 
18.067 
20.277 
22.686 
25287 
28.101 
31,126 
34.375 
37.858 
41.596 
49.850 
59279 
70.055 
82.399 


8 


$14,951 
16,473 
18,569 
20,840 
23.316 
25,989 
28.882 
31,991 
35.330 
38.909 
42.751 
51235 
60.925 
72,001 
84,687 


9 


$14,970 
16.918 
19.071 
21.403 
23.946 
26,691 
29,662 
32,856 
36285 
39.961 
43.907 
52,619 
62.572 
73.947 
86.976 


10 


$15,351 
17,363 
19.573 
21.965 
24.576 
27.393 
30.442 
33.721 
37239 
41.012 
45.063 
54.004 
64218 
75.894 
89265 


Annual  rates  by  grade  and  step 


$13,845 
15.359 
16.991 
19.071 
21.337 
23.783 
26,430 
29273 
32,331 
35.605 
39.120 
46.885 
55.752 
65.885 
77.497 


$14265 
15,350 
17,506 
19,649 
21,983 
24,504 
27230 
30.160 
33.310 
36.684 
40,306 
48.305 
57.442 
67.882 
79,845 


6 


$14,512 
15.987 
18.021 
20226 
22.629 
25224 
28.031 
31.048 
34290 
37.763 
41.491 
49,726 
59.131 
69.879 
82.193 


$14,923 
16.444 
18.536 
20.804 
23276 
25,944 
28,832 
31,935 
35269 
38.842 
42.677 
51.146 
60.820 
71.876 
84.541 


8 


$15,340 
16.901 
19.051 
21.381 
23.922 
26.665 
29,633 
32.823 
36248 
39.921 
43,863 
52.567 
62.509 
73.873 
86.889 


9 


$15,359 
17.358 
19.566 
21.959 
24.568 
27.385 
30.433 
33.710 
37228 
41.000 
45.049 
53.987 
64.198 
75.870 
89237 


Note:  General  Schedule  employees  in  the  New  Yori(-Morthem  New  Jersey-Long  Island.  liY-HI-CT-PA 
pay  under  salary  table  94-IGA.  Law  enforcement  officers  are  entitled  to  higher  rates  of  pay  under  salary 
pay  are  considered  basic  pay  only  for  certain  purposes-H  ee  "1994  Salary  Tables"  cover  sheet 


10 


$15,750 
17.815 
20,081 
22.536 
25215 
28.105 
31234 
34.597 
38207 
42.078 
46234 
55.408 
65.887 
77.867 
91.585 


JMI 


CMSA  are  entitled  to  higher  rates  of 
table  94-NY  (LEO).  Locality  rates  of 
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Salary  Table  No.  94-NFK— Incorporating  the  3^8  PERCEhrr  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  OF  Norfolk-Virginia  Beach-Newport  News,  VA-NC 

(Effective  January  1994] 


GS-1  ...... 

GS-2 

GS-3 

GS-4  ....... 

GS-5 

GS-6  . 

GS-7 

G&-9 

GS-10  ..... 
GS-11  ..... 

GS-12 

GS-13 

GS-1 4  

GS-15 


1 


$12293 
13321 
15.082 
16.931 
18,942 
21.114 
23.462 
25.984 
28.700 
31.607 
34.726 
41.620 
49.492 
58.484 
68.794 


$12,703 
14.150 
15.585 
17.495 
19.573 
21.817' 
24244 
26.861 
29.657 
32.660 
35.884 
43,007 
51.141 
60,434 
71,087 


Annual  rates  by  grade  and  Step 


$13,111 
14,609 
16,088 
18,059 
20204 
22,520 
25,026 
27.717 
30.613 
33.714 
37.041 
44.394 
52.791 
62,384 
73,379 


$13,519 
14.997 
16.591 
18.622 
20,835 
23224 
25.808 
28.584 
31.570 
34.767 
38.199 
45.781 
54.440 
64,334 
75,672 


$13,929 
15,165 
17.094 
19.186 
21.466 
23.927 
26.589 
29.450 
32.526 
35.821 
39.357 
47.168 
56.089 
66284 
77,965 


6 


$14,170 
15,611 
17,597 
19.750 
22.097 
24.630 
27.371 
30.317 
33.482 
36.874 
40,515 
48,556 
57.739 
68234 
80258 


$14,572 
16,067 
18,100 
20314 
22,728 
25.334 
28.153 
31.183 
34.439 
37328 
41.672 
49.942 
59.388 
70.184 
82.551 


8 


$14,979 
16303 
18,603 
20.878 
23.359 
26.037 
28,935 
32.050 
36.395 
38.981 
42.830 
51.329 
61.037 
72.134 
84,843 


9 


$14,997 
16.949 
19.106 
21.442 
23.990 
26,740 
29,717 
32316 
36351 
40.034 
43.988 
52.716 
62.687 
74.084 
87.136 


10 


$15379 
17395 
19.609 
22.006 
24.621 
27.444 
30,499 
33,783 
37,308 
41,088 
45,146 
54.103 
64.336 
76.034 
89,429 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  tor  certain  purposes— see  '1994  Salary  Tables"  cover  sheet 

Salary  Table  No.  94— OKC-Incorporating  the  3.34  Percent  Locality  Pay  Adjustment  for  the  Locauty  Pay 

Area  of  Oklahoma  City,  OK 

[Effective  January  1994] 


GS-1  ., 
GS-2  .. 
GS-3  .. 
G&-4  . 
QS-6.. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
QS-12 
QS-13 
GS-1 4 
GS-15 


Annual  rates  by  grade  and  step 


$12,301 
13.829 
15,091 
16,941 
18.953 
21.126 
23.476 
25.999 
28.717 
31.625 
34.746 
41.644 
49.521 
58318 
68,834 


$12,711 
14,159 
15,594 
17305 
19,584 
21,830 
24258 
26,866 
29374 
32379 
35.904 
43.032 
51.171 
60,469 
71.128 


$13,119 
14317 
16.097 
18,069 
20215 
22.533 
25.040 
27.733 
30,631 
33,733 
37,063 
44,420 
52.821 
62.420 
73,422 


$13,527 
15.006 
16,601 
18,633 
20,847 
23237 
25,823 
28,600 
31.588 
34.787 
38221 
45.808 
54,472 
64,372 
75,716 


$13,937 
15.173 
17.104 
19.197 
21,478 
23,941 
26,605 
29.467 
32.545 
35,841 
39,380 
47,195 
56.122 
66.323 
78310 


6 


$14,178 
15.620 
17.607 
19,762 
22,110 
24,645 
27,387 
30,334 
33.502 
36,895 
40.538 
48.583 
57,772 
68274 
80.304 


$14,580 
16,066 
18,110 
20.326 
22.741 
25.348 
28.169 
31201 
34.459 
37.950 
41.697 
49,971 
59,423 
70225 
82.599 


8 


$14,987 
16313 
18314 
20,890 
23,372 
26.052 
28,952 
32,068 
35.416 
39,004 
42,855 
51,359 
61,073 
72,176 
84,893 


9 


$15,006 
16.959 
19.117 
21.454 
24.004 
26,756 
29.734 
32,935 
36373 
40.058 
44.014 
52,747 
62,723 
74.127 
87.187 


10 


$15,388 
17,406 
19.620 
22319 
24,635 
27.460 
30316 
33.803 
37330 
41.112 
45.172 
54,135 
64,374 
76,078 
89.841 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 

Salary  Table  No.  94-PHL— Incorporating  the  4.96  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Philadelphia-Wilmington-Atlantic  City,  PA-NJ-DE-MD 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2  

GS-3 

$12,493 
14,046 
15,327 
17206 
19250 
21.457 
23.844 
26.407 
29,167 
32,121 
35291 
42297 
50297 
59,436 

$12310 
14.381 
15.838 
17.779 
19.891 
22.172 
24.638 
27288 
30.139 
33.192 
36.467 
43,706 
51,973 
61,417 

$13,325 
14,847 
16.350 
18.352 
20.532 
22.887 
25.433 
28.168 
31.111 
34262 
37.644 

•  45.116 
53.649 
63.399 

$13,739 
15241 
16,861 
18.925 
21.174 
23.601 
26227 
29.049 
32.083 
35.333 
38.821 
46326 
55.325 
65.381 

$14,156 
15,411 
17.372 
19,498 
21315 
24316 
27,022 
29.929 
33,055 
36,403 
39.997 
47,935 
57,002 
67362 

$14,401 
15.866 
17.883 
20.072 
22.456 
25.031 
27316 
30310 
34.027 
37,474 
41,174 
49345 
58.678 
69.344 

$14,809 
16318 
18,394 
20,645 
23.097 
25.746 
28311 
31.691 
34.999 
38,544 
42,350 
50.754 
60,354 
71326 

$15222 

16,772 
18,906 
21218 
23,739 
26,460 
29.406 
32371 
35371 
39315 
43.527 
52.164 
62.030 
73.307 

$15241 
17225 
19.417 
21.791 
24.380 
27.175 
30200 
33,452 
36.943 
40.686 
44.704 
53.574 
63.707 
75289 

$15,630 
17.678 

GS-4  

GS-5 

GS-6  

GS-7 

GS-9  :... 

GS-10 

GS-11  

GS-12 

19.928 
22,364 

25.021 
27.890 
30.995 
34332 
37315 
41.756 
45.880 

GS-13  

54,983 

GS-1 4  .„ 

65,383 
77271 
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Salary  Table  No.  94-PHL— Incorporating 

Area  of  Philadelphia-WilminIjTon 


4.96  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 
i-Atlantic  City.  PA-NJ-DE-MD— Continued 

[Effective  January  1994] 


GS-15 


69.913 


72,243 


74,573 


Note:  Law  enforcement  officers  receiving  statutory  special 


cality  rates  of  F>ay  are  considered  basic  pay  only  for  certain  Purposes— see  "1994  Salary  fabtes"  cover  sheet. 


Annual  rates  by  grade  arxj  step 


76,903 


79,233 


6 


81,563 


83.893 


86,224 


88,554 


10 


90,884 


salary  rates  are  entitled  to  higher  rates  of  pay  under  salary  table  94-PHL  (LEO).  Lo- 


Salary  Table  No.  94-SAC— Incorporating  tAe  3.69  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  6f  Sacramento-Yolo,  CA 

■Effective  January  1994] 

Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  _ 

GS-2  

GS-3 

GS-4  

GS-5  

GS-6 

GS-7  

G&-6 

GS-9  

GS-10 

GS-1 1  

$12,342 
13,876 
15,142 
16,998 
19,017 
21.197 
23,555 
26,087 
28,814 
31.732 
34,864 
41,785 
49,688 
58,717 
69,067 

$12,754 
14,207 
15,647 
17.564 
19.650 
21,903 
24,340 
26,957 
29,775 
32,790 
36,026 
43,178 
51,344 
60,674 
71,369 

$13,163 
14.667 
16,152 
18,130 
20,284 
22,610 
25,125 
27,827 
30,735 
33,848 
37.188 
44,570 
53.000 
62.632 
73,671 

$13,573 
15.057 
16.657 
18.696 
20,917 
23,316 
25,910 
28.697 
31.695 
34.905 
38.351 
45.963 
54.656 
64.590 
75,973 

$13,985 
15,225 
17,162 
19,262 
21,551 
24,022 
26,695 
29,567 
32,655 
35,963 
39.513 
47.355 
56,312 
66,547 
78,275 

$14,226 
15.673 
17.667 
19.829 
22.184 
24.728 
27,480 
30.437 
33,615 
37,020 
40.676 
48.748 
57,968 
68.505 
80.576 

$14,630 
16.121 
18.172 
20.395 
22.818 
25.434 
28,265 
31.307 
34.575 
38,078 
41,838 
50,140 
59,624 
70,463 
82,878 

$15,038 
16,569 
18.677 
20.961 
23.452 
26.140 
29,050 
32,177 
35,536 
39,136 
43.000 
51.533 
61,280 
72.420 
85.180 

$15,057 
17,017 
19.182 
21.527 
24.085 
26.846 
29.835 
33.047 
36.496 
40.193 
44.163 
52.925 
62.936 
74.378 
87.482 

$15,440 
17.465 
19.687 
22.093 
24,719 
27,553 
30,620 
33,917 
37.456 
41.251 
45.325 
54.318 
64.592 
76.336 
89.784 

GS-12  

GS-1 3  

GS-14  

GS-15  _... 

Note:  Locality  rates  o*  pay  are  considered  basic  pay  only  i  or  certain  purposes— see  "1994  Salary  Tables"  cover  sheet 

Salary  Table  No.  94— STL— Incorporating  t  ie  3.09  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Ari  a  of  St.  Louis,  MO-IL 

lEffectJve  January  1994] 

Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2  

GS-3  

GS-«  

GS-5  

GS-6 .._ 

GS-7  

$12,271 
13,796 
15,064 
16,900 
18,907 
21,075 
23.419 
25.936 
28,648 
31,549 
34,662 
41,543 
49,401 
58377 
68,667 

$12,680 
14,124 
15,556 
17,462 
19,537 
21,777 
24.199 
26.801 
29.602 
32.600 
35.818 
42.928 
51.047 
60.323 
70,956 

$13,087 
14.582 
16,058 
18,025 
20,166 
22,479 
24,960 
27,666 
30,557 
33,652 
36,973 
44,312 
52.693 
62.269 
73.244 

$13,494 
14.970 
16.560 
18.588 
20.796 
23,181 
25,760 
28,531 
31,512 
34,703 
38.129 
45.697 
54A40 
64.216 
75.533 

$13,904 
15,137 
17.062 
19.151 
21,426 
23.883 
26.541 
29.396 
32.466 
35,755 
39,285 
47,081 
55,986 
66.162 
77.822 

$14,144 
15.582 
17.564 
19.714 
22.056 
24.586 
27.321 
30.261 
33.421 
36.806 
40.440 
48.466 
57.632 
68.108 
80.110 

$14,545 
16.027 
18.067 
20.277 
22.686 
25.287 
28.101 
31.126 
34.375 
37.858 
41.596 
49,860 
59,279 
70,055 
82,399 

$14,951 
16,473 
18.569 
20.840 
23.316 
25.989 
28.882 
31.991 
35.330 
38,909 
42.751 
51.235 
60.925 
72.001 
84.687 

$14,970 
16.918 
19,071 
21,403 
23,946 
26,691 
29,662 
32.856 
36,285 
39,961 
43,907 
52.619 
62.572 
73.947 
86.976 

$15,351 
17.363 
19.573 
21.965 
24.576 
27.393 
30.442 
33.721 

QS-8 

GS-9  ._ 

GS-10 

GS-1 1  

37.239 
41.012 

GS-12 

GS-1 3 

GS-14 

GS-15 

45.063 
54.004 
64.218 
75.894 
89.265 

Note:  Locality  rates  of  pay  are  considefed  basic  pay  only  lor  certain  purp<^es— see  "1994  Salary  Tattes"  cover  sheet. 

Salary  Table  No.  94-SLC— Incorporating  the  3.09  Percent  Localfty  Pay  Area  of  Salt  Lake 


Ctty-Ogden,  LTT 


JMI 


Effective  January  1994] 

Annual  rates  by  grade  anctstep 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2 

$12271 
13.796 
15.054 

$12,608 
14.124 
15.556 

$13,087 
14.582 
16,058 

$13,494 
14.970 
16.560 

$13,904 
15.137 
17,062 

$14,144 
15.582 
17,564 

$14,546 
16.027 
18.067 

$14,951 
16.473 
18.569 

$14,970 
16.918 
19.071 

$15,361 

GS-3 

17.363 
19.573 

Federal  Regirter  /  Vol.  59.  No.  9  7  Thursday.  January  13,  1994  /  Notices 


2225 


Salary  Table  No.  94-SLC-Inoorporating  the  3.09  Percent  Locauty  Pay  Area  of  Salt  Uke  Cfty-Ogden 

UT— Continued 

[Effective  January  1994J 


GS-4  ., 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
6S-13 
GS-14 
GS-15 


1 


16.900 
18,907 
21.075 
23.419 
25.936 
28.648 
31.549 
34.662 
41,543 
49,401 
58,377 
68,667 


17,462 
19,537 
21.777 
24.199 
26,801 
29,602 
32,600 
35.818 
42,928 
51,047 
60,323 
70,956 


18,025 
20,166 
22.479 
24.980 
27.666 
30,557 
33,652 
36,973 
44.312 
52,693 
62,269 
73,244 


Annual  rates  by  grade  and  step 


16.588 
20,796 
23.181 
25,760 
28,531 
31,512 
34,703 
38,129 
45,697 
54,340 
64,216 
75.533 


19,151 
21,426 
23,883 
26,541 
29,396 
32.466 
35,756 
39.285 
47.081 
55,986 
66,162 
77,822 


6 


19.714 
22.056 
24.585 
27,321 
30.261 
33.421 
36.806 
40.440 
48.466 
57.632 
68.108 
80.110 


20.277 
22.686 
25.287 
28.101 
31.126 
34.375 
37358 
41.596 
49350 
59.279 
70.055 
82,399 


8 


20,840 
23316 
25,969 
28382 
31.991 
35330 
38.909 
42.751 
51.235 
60,925 
72.001 
84.687 


9 


21.403 
23.946 
26,691 
29,662 
32,856 
36286 
39,961 
43,907 
52,619 
62,572 
73,947 
86.976 


10 


21.965 
24.576 
27.393 
30.442 
33.721 
37239 
41.012 
45.063 
54.004 
64218 
75.894 
89265 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes-see  "1994  Salary  Tables-  cover  sheet 

Salary  Table  No.  94-SA-Incorporating  the  3.09  Percent  Locauty  Pay  Adjustment  for  the  Locauty  Pay 

Area  OF  San  Antonk),  TX 

[Effective  January  1994] 


GS-1 
GS-2 
GS-3  . 
GS-4  . 
GS-5  . 
GS-6  . 
GS-7  . 
G&-8  . 
GS-9  . 
GS-10 
GS-11 
GS-12 
GS-1 3 
GS-14 
GS-15 


1 


$12271 
13.796 
15,054 
16,900 
18.907 
21.075 
23,419 
25,936 
28,648 
31,549 
34,662 
41,543 
49,401 
58,377 
68,667 


$12,680 
14,124 
15,556 
17,462 
19,537 
21.777 
24.199 
26.801 
29.602 
32.600 
35.818 
42,928 
51.047 
60,323 
70.956 


$13,087 
14,582 
16.058 
18,025 
20.166 
22,479 
24,980 
27,666 
30,557 
33,652 
36,973 
44,312 
52,693 
62269 
73244 


Annual  rates  by  grade  and  step 


$13,494 
14,970 
16,560 
18,588 
20.796 
23.181 
25.760 
28,531 
31,512 
34,703 
38,129 
45,697 
54,340 
64216 
75333 


$13,904 
15,137 
17.062 
19,151 
21,426 
23383 
26,541 
29,396 
32,466 
35,756 
39285 
47.081 
55.986 
66.162 
77.822 


6 


$14,144 
15.582 
17.564 
19.714 
22.056 
24385 
27.321 
30261 
33.421 
36.806 
40.440 
48.466 
57.632 
68.108 
80.110 


$14,545 
16,027 
18.067 
20277 
22,686 
25287 
28,101 
31,126 
34375 
37358 
41,596 
49,850 
59279 
70.055 
82399 


8 


$14,951 
16.473 
18,569 
20,840 
23316 
25,989 
28,882 
31,991 
35.330 
36.909 
42.751 
51235 
60,925 
72,001 
84.687 


9 


$14,970 
16,918 
19,071 
21,403 
23.946 
26.691 
29.662 
32.856 
36285 
39,961 
43,907 
52319 
62,572 
73347 
86.976 


10 


$15,351 
17,363 
19,573 
21,966 
24.576 
27393 
30.442 
33.721 
37239 
41,012 
45.063 
54,004 
64218 
75.894 
69265 


Note:  Locality  rates  of  pay  are  considered  basic  pay  onty  for  certain  purposes-see  "1994  Salary  Tables"  cover  sheet 

Salary  Table  No.  94-SD-Incorporating  the  3.88  Percent  Locauty  Pay  Adjustment  for  the  Locauty  Pay 

Area  OF  San  Diego,  CA 

[Effective  January  1994] 


GS-1  .. 
GS-2  ., 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


1 


$12,365 
13.901 
15.170 
17.029 
19.052 
21236 
23.598 
26.135 
28.867 
31.790 
34.928 
41.862 
49.779 
58.824 
69,193 


$12,777 
14233 
15.675 
17.596 
19.686 
21.944 
24.385 
27.007 
29,829 
32.850 
36.092 
43257 
51.438 
6a785 
71.500 


ArmuaJ  rates  by  grade  and  step 


$13,188 
14,694 
16,181 
18,163 
20321 
22351 
25.171 
27378 
30.791 
33.910 
37257 
44352 
53397 
62.747 
73306 


Note:  Law  enforcement  oficers  are  unlMuJ  to 
pay  only  for  certain  purposes— Me  "1994  Salary 


$13,598 
15.064 
16.687 
18.731 
20,956 
23358 
25.958 
28.750 
31.753 
34.969 
38.421 
46.047 
54.756 
64.708 


$14,010 
15253 
17.193 
19298 
21390 
24.066 
26.744 
29,621 
32.715 
36.029 
39386 
47.442 
56.415 
66.669 
78.418 


6 


$14252 
15,701 
17.699 
19.665 
22225 
24.773 
27.530 
30.493 
33.677 
37.066 
40.750 
48337 
58,074 
68,630 
80,724 


514,656 
16,150 
18205 
20,432 
22360 
25.481 
28317 
31364 
34,639 
38,148 
41,915 
50232 
59733 
70.502 
83.030 


8 


$15,066 
16,599 
18,711 
20.999 
23.495 
26.188 
29,103 
32236 
35.601 
39207 
43379 
51,627 
61,392 
72,553 
85336 


9 


$15,084 
17,048 
19217 
21,567 
24.129 
26396 
29.889 
33.108 
36363 
40267 
44244 
53.022 
63,051 
74314 
87,643 


10 


$15,469 
17,497 
19.723 
22,134 
24.764 
27303 
30378 
33379 
37325 
41.327 
45.40S 
54.416 
64.710 
76.475 
89.949 


TSSL^^St^SSLr^  "*^  *^"®  ®*^°  ''■^°^-  '■**®'*^  rates  of  pay  are  considered  basic 
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Salary  Table  No.  94-SF— Incorporating  ti  ie 


GS-1  .. 
GS-2  .. 
GS-3  .. 
G&-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-1 2 
GS-1 3 
GS-14 
GS-1 5 


1 


$12,639 
14,209 
15,505 
17.406 
19.473 
21,706 
24,121 
26,714 
29,506 
32.494 
35.701 
42.788 
50381 
60.127 
70.725 


$13,060 
14,548 
16,023 
17,986 
20,122 
22,429 
24,925 
27,605 
30.490 
33,577 
36,891 
44,214 
52,577 
62,131 
73.083 


$13.48( 
15.01! 
16.54( 
18,56< 
20.771 
23,155 
25.721 
28.49( 
31,47; 
34.660 
38.081 
45,640 
54.27; 
64.1 
75 


6.18  PERCENT  LOCALITY  PAY  AREA  OF  SAN  FRANCISCO-OAKLAND-SAN 

Jose,  CA 

[Effective  January  1994] 


Annual  rates  t>y  grade  and  step 


$13,899 
15.418 
17.057 
19.145 
21.420 
23,876 
26.532 
29,386 
32,456 
35,743 
39,272 
47.066 
55,969 
66.141 
77.797 


$14,320 
15,590 
17,574 
19,725 
22,068 
24,599 
27,336 
30,277 
33,439 
36,826 
40,462 
48,492 
57,664 
68,145 
80,154 


6 


$14,568 
16.049 
18.091 
20.305 
22.717 
25,322 
28.140 
31,168 
34,422 
37,909 
41,652 
49,918 
59,360 
70.150 
82.511 


Note:  General  Schedule  employees  In  the  San  FrandicoOaWand-San  Jose.  CA  CMSA  are 
94-1GA.  Law  enfofceinent  officers  are  entitled  to  tiigtier  rates  of  pay  under  salary  table  94-SF 
pay  only  for  certain  purposes— see  "1994  Salary  Tabtes"  cover  sheet 


$14,981 
16.508 
18,608 
20,885 
23,366 
26,045 
28,944 
32,059 
35,406 
38,992 
42,843 
51,344 
61,056 
72,155 
84.869 


8 


$15,399 
16.967 
19.125 
21,464 
24.015 
26.768 
29.747 
32.950 
36,389 
40.076 
44.033 
52,770 
62,751 
74.159 
87.226 


9 


$15,418 
17.425 
19.642 
22.044 
24.663 
27.491 
30.551 
33.841 
37.372 
41.159 
45.223 
54.196 
64.447 
76.164 
89.583 


10 


$15,811 
17.884 
20,159 
22,624 
25,312 
28,214 
31,355 
34.731 
38.355 
42.242 
46.413 
55,622 
66.143 
78.169 
91.940 


entitled  to  higher  rates  of  pay  under  salary  table 
(LEO).  Locality  rates  of  pay  are  considered  basic 


Salary  Table  No.  94-SEA— Incorporatinc 

Area  OF 


the  3.92  PERCEfJT  LOCAUTY  PAY  ADJUSTMENT  FOR  THE  LOCAUTY  PAY 

Seattle-Tacoma-Bremerton,  WA 

[Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-6  .. 
GS-6  .. 
GS-7  .. 
GS-«  .. 
GS-9  .. 
GS-10 
GS-11 
GS-1 2 
GS-1 3 
GS-14 
GS-1 5 


1 


$12,370 
13,907 
15.175 
17.036 
19.059 
21.244 
23.608 
26.145 
28.878 
31.803 
34.941 
41.87ff 
49.798 
58347 
69.220 


$12,782 
14.238 
15.682 
17.603 
19.694 
21,952 
24,394 
27,017 
29,841 
32,863 
36,106 
43,273 
51,458 
60.809 
71.527 


Annual  rates  by  grade  and  step 


$13.19; 
14.69! 
16.181 
18.17( 
20321 
22,66( 
25,181 
27.88< 
30.80: 
33.92; 
37.271 
44.66$ 
53,111 
62,77' 
73.83- 


Note:  Locality  rates  of  pay  are  considered  basic  pay  or  ly  for  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 


Salary  Table  No.  94-OCB— Incorporatinc 
Area  of  Washington-Baltimo* 


GS-1  

GS-2  

GS-3  

GS^  

GS-6 

GS-6  ._... 
GS-7  ._... 

GS-8  

GS-9  ...... 

GS-10*.... 

GS-11  .... 

GS-1 2  .... 

GS-1 3  .... 


1 


$12,406 
13,948 
15,221 
17,086 
19,116 
21,308 
23,678 
26,223 
28,964 
31398 
35,045 
42,003 
49,947 


$12,820 
14281 
15.728 
17.656 
19,753 
22,018 
24,467 
27,098 
29,930 
32,961 
36,214 
43,402 
51312 


$13,23: 
14.74: 
16,23( 
18,22J 
20.381 
22.72; 
2S,25( 
27,97: 
30,891 
34.02' 
3738: 
44.80: 
53,27( 


JMI 


$13,603 
15,090 
16.694 
18,738 
20,964 
23.367 
25.968 
28.761 
31.765 
34,983 
38.436 
46.065 
54.777 
64.733 
76.141 


$14,016 
15,259 
17,200 
19,305 
21,599 
24,075 
26,754 
29.633 
32,728 
36,043 
39,601 
47,460 
56.437 
66,695 
78,448 


6 


$14,258 
15,708 
17,706 
19,873 
22,234 
24,783 
27,541 
30,505 
33,690 
37.103 
40.766 
48.856 
58.096 
68.657 
80.755 


$14,662 
16.156 
18,212 
20,440 
22,869 
25.491 
28.328 
31.377 
34.652 
38.163 
41,931 
50,252 
59.756 
70319 
83.062 


8 


$15,072 
16.605 
18.718 
21.007 
23.504 
26,198 
29.114 
32,248 
35314 
39,223 
43.096 
51,647 
61,416 
72.581 
85.369 


9 


$15,090 
17,064 
19,224 
21.575 
24,139 
26.906 
29,901 
33,120 
36.577 
40.283 
44,261 
53.043 
63375 
74.543 
87,676 


10 


$15,475 
17.503 
19.730 
22.142 
24.773 
27314 
30.688 
33,992 
37.539 
41.342 
45.426 
54.438 
64.735 
76,505 
89,983 


THE  4.23  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 
tX>-MD-VA-WV  (Including  St.  Mary's  County,  MD) 

[Effective  January  1994] 


Annual  rates  t>y  grade  artd  step 


$13,644 
15.135 
16.744 
18.794 
21.026 
23,437 
26.045 
28.847 
31,860 
35.087 
38.551 
46.202 
54.941 


$14,058 
15304 
17.251 
19.363 
21.663 
24.147 
26334 
29,721 
32,825 
36,150 
39,719 
47,602 
56,605 


6 


$14,300 
15.754 
17.759 
19.932 
22,300 
24,857 
27,623 
30.596 
33.790 
37.213 
40387 
49.002 
58,270 


$14,706 
16,205 
18,266 
20,501 
22,937 
25.567 
28.412 
31.470 
34,755 
38,276 
42,056 
50,401 
59,934 


8 


$15,116 
16,655 
18,774 
21.070 
23.574 
26,276 
29,201 
32,345 
35,721 
39.340 
43,224 
51301 
61399 


9 


$15,135 
17.105 
19,282 
21,639 
24,211 
26.986 
29.990 
33,219 
36.686 
40,403 
44,393 
53,201 
63.263 


10 


S15.521 
17.555 
19.789 
22,208 
24.847 
27.696 
30.779 
34.094 
37.651 
41.466 
45.561 
54.601 
64.928 


Federal  Regater  /  VoL  59.  No.  9  /  Thursday.  January  13.  1994  /  Notices 


2227 


^"  A^"*^  WAlt;iGT5;^^  """"^  ^^'  AOJUSTVENT  FOR  THE  LOCALTTY  PAY 

AREA  OF  WASHINGTON-BALTIMORE,  DC-MD-VA-WV  (INCLUOING  ST.  MARY^  COUNTY.  MD)-CorTtiniJed 

[Effective  January  1994] 


GS-14 
GS-1 5 


59.022 
69.427 


60.990 
71,740 


Annual  rates  by  grade  arxl  «»<«p 


62,958 
74,054 


64,926 
76,368 


66394 
78,662 


6 


68362 
80,996 


70329 
83310 


8 


72.797 
85.624 


9 


74,766 
87338 


1^ 


76,733 
90,262 


L^  rSs15^r«SS2?ed^1S£2^^  s^  ta^e  94-DCB  (LEO, 

SALARY  TABLE  NO.  94-flUS-lNCORPORAT1NG  THE  3.09  PERCENT  LOCALITY  PAY  ADJUSTMENT  FOR  THE  LOCAUTY  PAY 

Area  of  Rest  of  U.S. 

[Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS^  ., 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-3  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-1 3 
GS-14 
GS-1 5 


1 


$12,855 
13.796 
15,054 
16.900 
18.907 
21.075 
23.419 
25.936 
28348 
31,549 
34,662 
41343 
49,401 
58377 
68,667 


$12,680 
14,124 
15356 
17.462 
19,537 
21,777 
24,199 
36,801 
29,602 
32,600 
35318 
42,928 
51,047 
60323 
70356 


$13,087 
14382 
16,058 
18,026 
20,166 
22,479 
24,960 
27.666 
30,557 
33.852 
36,973 
44312 
52,693 
62,269 
73,244 


Annual  rates  by  grade  and  step 


$13,494 
14.970 
16.560 
18388 
20.796 
23.181 
25,760 
28331 
31312 
34.703 
38.129 
45.697 
54.340 
64.216 
75.533 


$13,904 
15.137 
17,062 
19.151 
21,426 
23,883 
26,541 
29,396 
32,466 
35,755 
39,285 
47.081 
55,986 
66.162 
77322 


$14,144 
15,582 
17364 
19,714 
22,056 
24,585 
27.321 
30.261 
33.421 
36.806 
40.440 
48.466 
57.632 
68.108 
80,110 


$14,545 

$14,951 

16327 

16,473 

18367 

16.569 

20,277 

20340 

22,686 

23,316 

25,287 

25.989 

28.101 

28,882 

31.126 

31,991 

34.375 

35330 

37.858 

38,909 

41,596 

42,751 

49350 

51^35 

S9279 

60.925 

70,055 

72.001 

82,399 

84,687 

9 


$14,970 
16318 
19.071 
21.403 
23.946 
26.691 
29.662 
32.856 
36,285 
39.961 
43,907 
52319 
62,572 
73,947 
86,976 


10 


$15351 
17,363 
19373 
21,966 
24,576 
27,393 
30,442 
33.721 
37.239 
41.012 
45,063 
54304 
64.216 
75384 
89.265 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposee-see  "1994  Salary  Tables"  covw  sheet. 

1994  Salary  Tables  for  Law  Enforcement  Ofiken 
January  1994 

Speoal  pay  adjustments  for  LEO'S  with  duty  stations  in  salactad  kxations  are  authoriad  by  section  404  of  the 
Federal  Employees  Pay  Compaiabilily  Act  of  1990  (FEPCA)  Public  Law  103-123,  October  28.I993  c^Sd  U»  Bn«a! 

e^?o,^sit?,Lrr:t?r;:;y.=^=''"° '"  ''^-  ^'"'^-  '^  '• "°  "-""^ »-"  '^  •^urr.ls'^sTw' 

The  attached  1994  salary  tables  for  LEO's  show  the  rates  of  pay  applicable  to  LEO's  in  each  of  the  28  localitv 
I'yjl?''-  J^bese  rates  of  pay  are  computed  based  on  the  annual  rates  *3. own  on  the  General  SL^ule(iaTvTab^ 
fn^^'  '^il    "^'^r^^'  salary  rates  for  LEO's  at  grades  GS-3  through  GS-10  under  section  403  of  FEpSv  «id^SpZ 
1^-^  ^  A     °J  ^fr'PPi^^'*  i°""*y  P^y  adjustment  authorized  by  the  President  on  December  1,   igoT^Se 
special  pay  adjustment  for  LEO's  under  section  404  of  FEPCA. 

,..Jtl  ^^'^^  law  enforcement  adjusted  rates  of  pay  and  the  locality  rates  of  pay  for  LEOs  are  considered  basic 
lL7n  ™n'    T  •  ''?  "?'"^^^-  P^"^^^"^  P«y.  and  severance  pay  purposes  and  foJ  advances  in  pay.  -nTer^  a£S 

Tht  are  NXon^;! '?K'°'"P'"r°°  ^T'"'''  ""^  '""P-*"™  P^-^«"*^  ^"^  ««=™«<^  ^^  accumufated  ann^Mea^ 
iney  are  l\i(JI  considered  basic  pay  for  any  other  purpose. 

Saury  Table  No.  94-ATL  (LEO)-Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 

(Effective  Januwy  1994] 


Annual  rales  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2  

GS-3  

GS-4 

GS-5 

$12,362 
13.899 
18.201 
20.428 
23.490 

$12,775 
14,230 
18,707 
20395 
24.125 

$13,185 
14.691 
19,213 
21,562 
24.759 

$13,595 
15.082 
19.719 
22.129 
25.394 

$14,006 
15.250 
20,??fi 
22,697 
26.028 

$14,250 
15,698 
20,730 
23,264 
26,663 

$14,654 
16.147 
21,236 
23331 
27296 

$15,063 
16.596 
21,742 
24398 
27332 

$15382 
17,044 
22,248 
24,965 
28367 

$15,466 
17.493 
22.754 
25332 
29.201 

2228 
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Salary  Table  No.  94-ATL  (LEO)— Rates  c 
Salary  Rates  at  GS-3  Through  GS- 

FOR  THE  LOCAUTY  PAY  AREA  OF  ATLANTA, 


GS-«  .. 

GS-7.. 

GS-8  .. 

GS-9  .. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

G&-15 


1 


24,769 
26,739 
27.873 
29,823 
32,844 
34,921 
41,854 
49.770 
58313 
69.180 


25,476 
27325 
28.744 
30,785 
33.903 
36,085 
43.248 
51,428 
60.774 
71,486 


26,18; 

28,31 

293K 

31.74i 

34.96: 

37,24! 

44,64; 

53,08 

62.73! 

73.79' 


NOTE:  Locality  rates  of  pay  are  cofKkJered  basic  pay  <  nly  for  certain  purposes-see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 
sneeL 


Salary  Table  No.  94-BOS  (LEO)— Rates  (*f 
Salary  Rates  At  GS-3  Through  GS-1  ) 
FOR  the  Boston-Worcester-Lawrence, 


QS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
QS-6  . 
GS-6  .. 
GS-7  .. 
GS-B  .. 
QS-0  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


1 


$13307 
15323 
20.329 
22316 
26,236 
27.664 
29364 
31.131 
33309 
36,683 
39.003 
46.746 
55387 
65,687 
77.266 


$14,268 
15,893 
20.894 
23.449 
26.944 
28.454 
30.742 
32.104 
34384 
37,866 
40303 
48,304 
57,440 
67,877 
79,842 


$14,72t 
16,40 
21,45 
24,08 
27.65 
29.24 
31,62 
33.07 
35.451 
39,041 
41,60 
49,86 
59,29! 
70.06: 
82.4i: 


tMe:  Special  law  enforcement  i 
tofcement  Offtcers"  cover  stieet 


Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Special 
0  AND  Incorporating  the  3.86  Percent  Locality  Pay  Adjustment 
GA — Continued 

(Effective  January  1994] 


Annual  rates  by  grade  aod  step 


26.890 
29.097 
30.487 
32.709 
36.022 
38.414 
46,038 
54.746 
64.695 
76.097 


27.598 
29384 
31.358 
33,670 
37,081 
39,578 
47,433 
56,404 
66.656 
78.403 


6 


28305 
30.670 
32.230 
34.632 
38.141 
40,742 
48,828 
58,063 
68,617 
80.709 


29.012 
31.456 
33,101 
35,594 
39.200 
41.906 
50.223 
59.722 
70.578 
83,014 


8 


29,720 
32,242 
33.973 
36.556 
40.259 
43,071 
51.617 
61380 
72,539 
85.320 


9 


30.427 
33,029 
34,844 
37317 
41.319 
44.235 
53.012 
63.039 
74.500 
87,626 


10 


31,134 
33315 
35.715 
38.479 
42.378 
45,399 
54,407 
64,698 
76.461 
89.931 


Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Special 
AND  Incorporating  the  16  Percent  LEO  Special  Pay  Adjustment 
MA-NH-ME-CT  CMSA 

(Effective  January  1994] 


Annual  rates  by  grade  and  step 


$15,184 
16,844 
22,024 
24.716 
28,362 
30,034 
32.499 
34.051 
36,532 
40.232 
42.904 
51.419 
61,145 
72.258 
84,992 


$15,645 
17.032 
22389 
25349 
29.071 
30.824 
33.377 
35.024 
37.606 
41.415 
44.204 
52.977 
62.997 
74.448 
87367 


6 


$15315 
17333 
23.154 
25.983 
29,780 
31,613 
34.255 
35.997 
38.680 
42.599 
45.504 
54335 
64.850 
76.638 
90,142 


$16,366 
18,035 
23,719 
26316 
30,488 
32.403 
35,133 
36,970 
39.754 
43.782 
46305 
56.093 
66.702 
78.828 
92.718 


8 


$16,823 
18,536 
24.283 
27.250 
31,197 
33,193 
36,011 
37.944 
40,829 
44,965 
48,105 
57.651 
68355 
81.018 
95,293 


9 


$16,844 
19,037 
24.848 
27383 
31.906 
33,983 
36,889 
38,917 
41.903 
46,148 
49,406 
59.209 
70.407 
83208 
97,868 


10 


$17,274 
19,^ 
25,413 
28316 
32315 
34,773 
37,767 
39,890 
42,977 
47,331 
50,706 
60,767 
72,260 
85.398 

100,443 


adjusted  rates  of  pay  a  e  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  En- 


JMI 


Salary  Rates  at  GS-3  Through  GS-i 

for  the  LOCAUTY  PAY  AREA  OF  CHICAGO 

0  AND  Incorporating  the  5.34  Percent  Locality  Pay  Adjustment 
Gary-Kenosha.  IL-IN-Wl 

(Effective  January  1994] 

Annual  rates  by  grade  and  step 

1    . 

2 

3 

4 

5 

6 

7 

8 

9 

10 

QS-1  

QS-2 

GS-3 

GS-4  

GS^ 

GS-6 

GS-7  

GS-« 

GS-9  „   

GS-10 

GS-11  

QS-12 

GS-13 

GS-14 

$12,539 
14.097 
18.461 
20.719 
23.825 
25.121 
27.120 
28,270 
30,248 
33312 
35.418 
42.450 
50.479 
59351 

$12357 
14.433 
18374 
21.294 
24,468 
25,839 
27317 
29.154 
31.224 
34386 
36.599 
43365 
52.161 
61.640 

$1337 
14.90 
19.48 
2137 
25.11: 
26.55 
28.71 
30.03 
32,19 
35,46 
37.78 
4537 
5334 
63,62 

$13,789 
15396 
20.000 
22.445 
25.756 
27374 
29312 
30.922 
33.175 
36335 
38.961 
46.694 
55326 
65317 

$14307 
15.467 
20313 
23.020 
26.399 
27.991 
30309 
31.805 
34.150 
37310 
40,142 
48.109 
57308 
67.606 

$14,453 
15.922 
21.026 
23.595 
27,043 
28,708 
31,107 
32.689 
35.126 
38.684 
41323 
49323 
58390 
69,596 

$14,862 
16,377 
21,539 
24.170 
27387 
29.426 
31.904 
33373 
36.101 
39.758 
42304 
50338 
60373 
71384 

$15377 
16,832 
22.05? 
24.745 
28.330 
30.143 
32.702 
34.457 
37.077 
40.833 
43384 
52353 
62,255 
73373 

$15396 
17387 
22365 
25321 
28.974 
30360 
33.499 
35.341 
38.052 
41.907 
44365 
53.768 
63.937 
75361 

$15,686 
17.742 
23,078 
25.896 
29317 
31,578 
34397 
36324 
39,027 
42382 
46,046 
55.182 
65319 
77350 
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Salary  Table  No.  94-CHI  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 
salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  5.34  Percent  Locality  Pay  Adjustment 
FOR  THE  Locality  Pay  Area  of  Chicago-Gary-Kenosha,  IL-IN-WI— Continued 

(Effective  January  1994] 


GS-15 


Annual  rates  by  grade  and  step 


1 


70,166 


72.504 


74,843 


77.182 


79.520 


6 


81.859 


84.197 


86336 


9 


88.874 


10 


91.213 


shSe?'  '■*^'*^  "^^^  °'  ^^  ^'^  considered  basic  pay  only  for  certain  purposes-see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 

SALARY  TABLE  NO.  94-CIN  (LEO)— RATES  OF  PAY  FOR  UW  ENFORCEMENT  OFFICIERS  (LEO'S).  INCLUDING  SPECIAL 
SALARY  RATES  AT  GS-3  THROUGH  GS-10  AND  INCORPORATING  THE  4.22  PERCENT  LOCALITY  PAY  ADJUSTMENT 
FOR  THE  LOCAUTY  PAY  AREA  OF  CiNCINNATI-HAMILTON,  OH-KY-IN 

(Effective  Janaury  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-<  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


1 


$12,405 
13.947 
18365 
20,499 
23,571 
24.854 
26,831 
27,970 
29,927 
32,957 
35,042 
41,999 
49,942 
59317 
69,420 


Annual  rates  by  grade  and  steps 


$12,819 
14379 
18,772 
21.068 
24308 
25,564 
27.620 
28,844 
30.892 
34.021 
36310 
43,398 
51.607 
60,984 
71.734 


$13331 
14,742 
19380 
21,637 
24.845 
26374 
28.409 
29.718 
31.857 
35.084 
37.379 
44.798 
53371 
62.952 
74.047 


$13,642 
15.134 
19.787 
22306 
25,482 
26,984 
29,198 
30,593 
32.822 
36.147 
38,547 
46,198 
54,935 
64,920 
76,361 


$14,056 
15.303 
20395 
22.775 
26.119 
27.693 
29.987 
31,467 
33.787 
37310 
39.715 
47.597 
56.600 
66.887 
78.675 


6 


$14399 
15.753 
20.802 
23,344 
26,755 
28,403 
30,776 
32,342 
34.752 
38373 
40.883 
48.997 
58364 
68.855 
80,988 


$14,704 
16303 
21310 
23313 
27.392 
29,113 
31.565 
33316 
35.717 
39,336 
42.052 
50,397 
59,929 
70,823 
83.302 


8 


$15,115 
16,653 
21.817 
24.482 
28.029 
29.823 
32.354 
34.090 
36.682 
40,399 
43320 
51,796 
61,593 
72,790 
85316 


9 


$15,134 
17,104 
22.325 
25,051 
28,666 
30332 
33,143 
34,965 
37,647 
41,462 
44,388 
53.196 
63357 
74.758 
87.929 


10 


$15319 
17.554 
22.833 
25.620 
29.302 
31342 
33.932 
35.839 
38312 
42,525 
45,557 
54,596 
64.922 
76.726 
90343 


sheet*'  ^°^^  ™*®*  *"  ^^  ^®  considered  baste  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 

SALARY  Table  No.  94-CLE  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  3.34  Percent  locauty  Pay  Adjustment 
for  the  Locality  Pay  Area  of  Cleveland-Akron,  OH 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

$12,301 
13,829 
18.110 
20.326 
23,372 
24,645 
26.605 
27.733 
29374 
32.679 
34.746 
41.644 
49,521 
58318 
68334 

$12,711 
14.159 
18314 
20,890 
24.004 
25.348 
27.387 
28.600 
30.631 
33.733 
35.904 
43.032 
51.171 
60,469 
71,128 

$13,119 
14317 
19.117 
21.454 
24,635 
26,052 
28.169 
29,467 
31388 
34.787 
37.063 
44,420 
52,821 
62.420 
73.422 

$13,527 
15,006 
19.620 
22319 
25367 
26,756 
28,952 
30,334 
32.545 
35,841 
38321 
45,808 
54.472 
64,372 
75.716 

$13,937 
15.173 
20.123 
22383 
25.898 
27.460 
29.734 
31301 
33302 
36395 
39.380 
47.195 
56.122 
66323 
78,010 

$14,178 
15.620 
20.627 
23.147 
26.529 
28.163 
30316 
32.068 
34,459 
37.950 
40338 
48.583 
57.772 
68374 
80.304 

$14,580 
16.066 
21.130 
23,711 
27.161 
28.867 
31399 
32.935 
35,416 
39.004 
41.697 
49371 
59,423 
70325 
82399 

$14,987 
16313 
21,633 
24376 
27.792 
29.571 
32.081 
33.803 
36373 
40.058 
42.855 
51.359 
61.073 
72.176 
84.893 

$15,006 
16,959 
22,136 
24.480 
28,424 
30374 
32363 
34370 
37,330 
41.112 
44.014 
52,747 
62,723 
74,127 
87.187 

GS-2  

GS-3  

GS-4  

GS-5  „ 

GS-6  

$15,388 
17,406 
22,640 
25,404 
29.055 

GS-7  

30.978 

GS-8 

GS-9 

GS-10 

GS-11  

33,645 
35.537 
38386 
42,166 

GS-12  

45.172 

GS-13 „ 

GS-14 

54.135 
64,374 

GS-15 

76.078 
89.481 

Note:  Locality  rates 
sfieet 


of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 


2230 
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Salary  Table  No.  94-DFW  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO'S).  Including  Speqal 
Salary  Rates  at  GS-3  Through  GS-K)  and  Incorporating  the  4.21  Percent  Locality  Pay  Adjustment 
FOR  THE  Locality  Pay  Area  of  Dallas-F(>rt  Worth,  TX 

(Effective  January  1994] 


GS-1  . 
GS-2  . 
QS-3  . 
G&-4  . 
GS-5  . 
GS-6  . 
GS-7  . 
GS-S  . 
GS-9  . 
GS-10 
GS-11 
GS-12 
GS-13 
GS-1 4 
GS-1 5 


1 


$12,404 
13.945 
18,263 
20.497 
23.569 
24.852 
26.829 
27,967 
29.924 
32.954 
35.039 
41.995 
49.937 
59.011 
69.413 


$12,818 
14.278 
18,770 
21,066 
24.206 
25.562 
27,618 
28,841 
30,889 
34,017 
36,207 
43,394 
51,602 
60,978 
71,727 


$13,229 
14,741 
19,278 
21.635 
24,843 
26.271 
28.407 
29,715 
31,854 
35,080 
37375 
44,794 
53,266 
62,946 
74,040 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 
sneot 


Salary  Table  No.  94— DAY  (LEO)— Rates 
Salary  Rates  at  GS-3  Through  GS-1 

FOR  the  LOCAUTY  PAY  AREA  OF  DAYTON-^RINGFIELD 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
QS-6  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
QS-11 
GS-12 
GS-13 
GS-1 4 
GS-15 


1 


$12,352 
13387 
18,186 
20,411 
23,470 
24,747 
26,716 
27,849 
29,798 
32.815 
34.891 
41,817 
49,727 
58,762 
69,120 


$12,764 
14,218 
18.691 
20.977 
24,104 
25,454 
27.501 
28,719 
30,758 
33.874 
36.054 
43.211 
51.384 
60.721 
71.424 


$13,174 
14.678 
19.196 
21344 
24.738 
26.160 
28.287 
29390 
31.719 
34.932 
37.217 
44.604 
53.041 
62.680 
73.728 


Annual  rates  by  grade  and  step 


$13,641 
15.132 
19.785 
22.204 
25.479 
26.981 
29.195 
30390 
32,819 
36,143 
38,543 
46,193 
54,930 
64,913 
76.354 


$14,055 
15.301 
20,293 
22.773 
26,116 
27.691 
29.984 
31,464 
33,784 
37,206 
39,711 
47.593 
56.594 
66.881 
78.667 


$14,298 
15,751 
20,800 
23,342 
26,753 
28,400 
30,773 
32338 
34.749 
38,269 
40,879 
48,992 
58,259 
68,848 
80,981 


$14,703 
16,202 
21,308 
23,911 
27,390 
29,110 
31,562 
33,213 
35,714 
39,332 
42,048 
50,392 
59.923 
70316 
83,294 


6 


$15,114 
16.652 
21,815 
24,480 
28.026 
29,820 
32.351 
34.087 
36.679 
40.395 
43.216 
51,791 
61.587 
72.783 
85,607 


$15,132 
17.102 
22,323 
25,049 
28.663 
30,529 
33,140 
34,961 
37,644 
41,458 
44,384 
53,191 
63,251 
74,751 
87,921 


10 


$15,518 
17352 
22330 
25318 
29.300 
31239 
33,929 
35,836 
38,609 
42,521 
45,552 
54,590 
64.916 
76,718 
90,234 


Pay  for  Law  Enforcement  Officers  (LEO'S),  Including  Special 
AND  Incorporating  the  3.77  Percent  Locauty  Pay  Adjustment 
OH 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 


$13,583 
15,068 
19.702 
22.110 
25,372 
26,867 
29.072 
30.461 
32.680 
35,991 
38,380 
45,998 
54,698 
64339 
76,031 


$13,995 
15,237 
20,207 
22,677 
26,006 
27,574 
29,858 
31,331 
33.641 
37.049 
39,544 
47,392 
56,356 
66.599 
78,335 


6 


$14,237 
15,685 
20.712 
23,243 
26,640 
28,280 
30,643 
32,202 
34,602 
38,107 
40.707 
48,785 
58,013 
68,558 
80,639 


$14,641 
16,133 
21,218 
23,810 
27,274 
28,987 
31.429 
33.073 
35,563 
39,166 
41.870 
50.179 
59.670 
70317 
82.942 


8 


$15,050 
16.581 
21,723 
24.377 
27.908 
29.694 
32.214 
33.943 
36.524 
40.224 
43.033 
51.573 
61.327 
72.476 
85,246 


9 


$15,068 
17,030 
22,229 
24,943 
28,542 
30,400 
33,000 
34314 
37,485 
41283 
44,197 
52,966 
62,984 
74,435 
87.550 


10 


$15,452 
17,478 
22.734 
25310 
29,176 
31,107 
33,785 
35,684 
38,446 
42,341 
45,360 
54,360 
64,641 
76,394 
89,853 


Note:  Locality  rates  of  pay  are  considered  basic  pay  or  y  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcenient  Officers"  cover 

5n©©u 

Salary  Table  No.  94-DEN  (LEO)— Rates  o  Pay  for  Law  Enforcement  Officers  (LEO's).  Including  Special 
Saury  Rates  at  GS-3  Through  GS-10  4nd  Incorporating  the  4.54  Percent  Locauty  Pay  Adjustment  for 
THE  Locality  Pay  Area  of  Denver-Boulqer-Greeley,  CO 

[Effective  January  1994] 


GS-1  . 
GS-2  . 
GS-3  . 
GS-4  . 
GS-5  . 
GS-6  . 
GS-7  . 
GS-8  . 
GS-9  . 
GS-10 


1 


$12,443 
13.990 
18,321 
20,562 
23,644 
24.931 
26,914 
28,055 
30,019 
33359 


2. 


$12,858 
14,323 
18,830 
21,133 
24283 
25,643 
27,705 
28,932 
30,987 
34.125 


$13271 
14.787 
19,339 
21.704 
24,921 
26.355 
28,497 
29310 
31,955 
35,191 


Annual  rates  by  grade  and  step 


JMI 


$13,684 
15,180 
19,848 
22274 
25,560 
27.066 
29288 
30,687 
32,923 
36258 


$14,099 
15350 
20.357 
22.845 
26.199 
27.778 
30.079 
31.564 
33.891 
37.324 


6 


$14343 
15.801 
20,866 
23,416 
26,838 
28,490 
30,871 
32,441 
34,859 
38,390 


$14,750 
16253 
21375 
23.987 
27.476 
29202 
31,662 
33318 
35.827 
39,457 


8 


$15,161 
16.704 
21.884 
24357 
28.115 
29314 
32,453 
34,195 
36,795 
40.523 


9 


$15,180 
17,156 
22,394 
25,128 
28,754 
30,626 
33245 
35,072 
37,763 
41.589 


10 


$15367 
17.608 
22.903 
25,699 
29392 
31,338 
34.036 
35,949 
38,731 
42,655 


Federal  Register  /  VoL  59,  No.  9  /  Thursday,  January  13.  1994  /  Notices 


2231 


Salary  Table  No.  94-DEN  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  4.54  Percent  Locauty  Pay  Adjustment  for 
THE  Locality  Pay  Area  of  Denver-Boulder-Greeley,  CO-Continued 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-11 

35,149 

36,321 

37,493 

38,665 

39,837 

41.009 

42,181 

43,353 

44.525 

45  697 

GS-12  

42,128 

43,532 

44.935 

46.339 

47,743 

49.147 

50.551 

51,955 

53.359 

54,763 

GS-13  

50,096 

51.765 

53,435 

55,104 

56,774 

58.443 

60.113 

61,782 

63,452 

65  121 

GS-14  

59,198 

61,172 

63,145 

65,119 

67,093 

69.066 

71,040 

73,014 

74,988 

76  961 

GS-15  

69,633 

71.954 

74275 

76.595 

78,916 

81237 

^^_ 

83,558 

85,879 

88.199 

90,520 

shSe?'  ^°^'^  ^**®*  °'  ^^  ^'®  considered  bask;  pay  only  for  certain  purposes-see  "1994  Salary  Tables  for  Law  Enforcement  OfTtcers"  cover 

Sal^vry  Table  No.  94-DET  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  4.84  Percent  Locality  Pay  Adjustment 
for  the  Locauty  Pay  Area  of  Detroit-Ann  Arbor-Funt,  Ml 

[Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
G&-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


Annual  rates  by  grade  and  step 


1 


$12,479 
14,030 
18.373 
20.621 
23.712 
25,002 
26,991 
28,136 
30,105 
33,154 
35250 
42248 
50.239 
59,368 
69,833 


$12,895 
14.364 
18.884 
21,193 
24,352 
25,716 
27,785 
29,016 
31,076 
34,223 
36,426 
43,656 
51.914 
61,347 
72,160 


$13,309 
14,830 
19,394 
21,766 
24,993 
26,430 
28,578 
29.895 
32,046 
35292 
37,601 
45,064 
53,588 
63,327 
74,488 


$13,724 
15224 
19,905 
22,338 
25,633 
27,144 
29372 
30,775 
33317 
36,362 
38,776 
46,472 
55262 
65,306 
76315 


$14,140 
15,394 
20,415 
22.911 
26274 
27.858 
30.166 
31.654 
33.988 
37,431 
39,951 
47,880 
56.937 
67285 
79,143 


$13,384 
15,847 
20,926 
23,483 
26315 
28,572 
30,959 
32,534 
34.959 
38.500 
1,127 
49288 
58311 
69,265 
81,470 


$14,792 
16,299 
21,437 
24.056 
27.555 
29286 
31.753 
33,414 
35,930 
39,570 
42,302 
50,696 
60,285 
71244 
83,798 


8 


$15205 
16,752 
21,947 
24.628 
28,196 
30,000 
32,547 
34293 
36,901 
40,639 
43.477 
52,104 
61.959 
73.223 
86.125 


9 


$15224 
17205 
22.458 
25200 
28.836 
30,714 
33,340 
35,173 
37,871 
41,708 
44.652 
53312 
63,634 
75203 
88.452 


10 


$15312 
17,658 
22.968 
25.773 
29,477 
31,428 
34,134 
36.052 
38,842 
42.778 
45,828 
54.920 
65.308 
77,182 
90,780 


^^ote:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes-see  "1994  Salary  Tables  for  Law  Enforcement  OfTtcers"  cover 

Salary  Table  No.  94-HOU  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO'S).  Including  Special 
Saury  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  6.52  percent  locality  Pay  Adjustment 
FOR  THb  Locauty  Pay  Area  of  Houston-Galveston-Brazoria,  TX 

[Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-6  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


Annual  rates  by  grade  and  step 


1 


$12,679 
14255 
18,668 
20,951 
24,092 
25,403 
27,424 
28,587 
30,587 
33,685 
35315 
42.925 
51.044 
60319 
70,952 


$13,102 
14.594 
19,186 
21.533 
24,742 
26,128 
28230 
29.480 
31.574 
34,771 
37,009 
44,356 
52.746 
62,330 
73,317 


$13,523 
15,067 
19,705 
22,115 
25,393 
26,854 
29,036 
30,374 
32,560 
35,858 
38203 
45,787 
54,447 
64,341 
75,681 


$13,943 
15.468 
20224 
22,696 
26,044 
27,579 
29,843 
31268 
33,546 
36,944 
39,397 
47217 
56.148 
66.352 
78,046 


$14,366 
15.640 
20,743 
23278 
26,695 
28,304 
30,649 
32.162 
34333 
38.031 
40.592 
48.648 
57,849 
68,363 
80,411 


6 


$14315 
16,100 
21261 
23,859 
27,346 
29,030 
31,455 
33,055 
35319 
39,117 
41,786 
50,078 
59,550 
70,375 
82,776 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see 
sheet 


$15,029 
16,561 
21,780 
24,441 
27.997 
29.755 
32262 
33.949 
36.505 
40.204 
42,980 
51.509 
61251 
72.386 
85.140 


8 


$15,449 
17.021 
22,299 
25,023 
28,647 
30,481 
33.068 
34,843 
37,492 
41.290 
44.174 
52.939 
62,952 
74.397 
87.505 


9 


$15,468 
17,481 
22318 
25.604 
29298 
31206 
33.874 
35.736 
38.478 
42.377 
45,368 
54,370 
64.653 
76,408 
89.870 


10 


$15,862 
17.941 
23336 
26.186 
29,949 
31,932 
34,681 
36,630 
39,465 
43,463 
46,562 
55,801 
66.355 
78.419 
92235 


'1994  Salary  Tables  for  Law  Enforcement  Offic«fS"  cover 
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Salary  Table  No.  94-HNT  (LEO)— Rates  of 
Salary  Rates  At  GS-3  Through  GS-K 
FOR  THE  Locality  Pay  Area  of  Huntsvill  ; 


GS-1  ....... 

GS-2  ._.... 

GS-3  

GS-4  

GS-5 

GS-6 

GS-7  

GS-8 

GS-9  

GS-10  .„., 
GS-11  ._. 

QS-12  

GS-1 3 

GS-14  

GS-1 5 


1 


$12,391 
13,931 
18,244 
20,475 
23,544 
24,826 
26,801 
27,937 
29,892 
32.920 
35.002 
41.950 
49.885 
58.949 
69.340 


S12.804 
14,263 
18,750 
21,044 
24,180 
25,535 
27,589 
28.81 1 
30,856 
33,981 
36,169 
43,348 
51.547 
60,914 
71,651 


$13,215 
14,725 
19,257 
21,612 
24,816 
26,244 
28,377 
29,684 
31,820 
35,043 
37,335 
44,746 
53.210 
62,880 
73.962 


Note:  Locality  rates  of  pay  are  considered  basic  pay  or*  for  certain  purposes— see  ' 
sheet 


Salary  Table  No.  94-IND  (LEO)— Rates  of 
Salary  Rates  At  GS-3  Through  GS-1 
FOR  THE  Locality  Pay  Area  of  IndianapoiIis 


GS-1 
GS-2 
GS-3 

GS-« 

GS-6 

GS-6  ..... 

GS-7 

QS-8  ... 
GS-9  ..... 
GS-10  ... 
GS-11  ... 
GS-1 2  .. 
GS-13  ... 
GS-14  ... 
GS-1 5  .. 


1 


$12,341 
13.874 
18.170 
20.393 
23.449 
24.726 
26.692 
27325 
29,772 
32,787 
34.860 
41,781 
49,683 
58,711 
69,060 


$12,753 
14,205 
18,675 
20,959 
24,083 
25.432 
27,477 
28,694 
30.732 
33.844 
36.023 
43.173 
51.339 
60.668 
71.362 


$13,162 
14.666 
19.180 
21,525 
24,716 
26.138 
28,262 
29,564 
31,692 
34,902 
37,185 
44,566 
52,995 
62,626 
73,664 


No.  9  /  Thursday,  January  13,  1994  /  Notices 


Pay  for  Law  Enforcement  Officers  (LEO'S),  iNauoiNG  Special 
AND  Incorporating  the  4.10  Percent  Locauty  Pay  Adjustment 
,AL 

[Effective  JafNjary  1994] 


Annual  rates  by  grade  and  step 


$13,627 
15.116 
19.764 
22.181 
25.452 
26,953 
29,165 
30.558 
32.784 
36,105 
38,502 
46,144 
54.872 
64.845 
76,273 


$14,040 
15,285 
20,271 
22,749 
26,089 
27,661 
29,953 
31 ,431 
33,748 
37,167 
39.669 
47,542 
56,535 
66,810 
78,584 


6 


$14,283 
15.735 
20,778 
23.317 
26.725 
28.370 
30.741 
32.304 
34.712 
38,229 
40,836 
48.941 
58,197 
68,776 
80,895 


$14,687 
16.184 
21.285 
23,886 
27,361 
29.079 
31,529 
33,178 
35,676 
39,290 
42.003 
50,339 
59,860 
70.741 
83.206 


8 


$15,096 
16.634 
21.792 
24,454 
27.997 
29,788 
32,317 
34,051 
36,640 
40.352 
43,170 
51.737 
61.522 
721707 
85.517 


9 


$15,116 
17,084 
22,299 
25,023 
28,633 
30.497 
33.105 
34,925 
37,604 
41,414 
44,337 
53,135 
63,185 
74,672 
87,828 


10 


$15,502 
17,534 
22,806 
25,591 
29,269 
31,206 
33,893 
35.798 
38,568 
42,476 
45,504 
54,533 
64.847 
76.637 
90,139 


1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 


Pay  for  Law  Enforcement  Ofrcers  (LEO's),  Including  Special 
AND  Incorporating  the  3.68  Percent  Locality  Pay  Adjustment 

IN 
[Effective  January  1994] 


Annual  rates  by  grade  and  step 


$13,572 
15,055 
19,685 
22.091 
25,350 
26,844 
29,047 
30.434 
32,652 
35,959 
38,347 
45.956 
54.661 
64,583 
75,965 


$13,983 
15,223 
20.190 
22.657 
25.983 
27.550 
29.832 
31.304 
33.612 
37.017 
39.509 
47,351 
56.307 
66.541 
78,267 


6 


$14,225 
15.671 
20.695 
23.223 
26.617 
28.256 
30.617 
32.174 
34,572 
38,074 
40,672 
48,743 
57,962 
68,498 
80,569 


$14,628 
16,119 
21,199 
23,789 
27,250 
28,962 
31,402 
33,044 
35,532 
39,132 
41334 
50,136 
59,618 
70.456 
82.870 


8 


$15,037 
16,567 
21.704 
24.355 
27.884 
29.668 
32.186 
33.914 
36.492 
40.189 
42.996 
51,528 
61,274 
72.413 
85.172 


$15,055 
17.015 
22.209 
24522 
28,517 
30.374 
32.971 
34,784 
37,452 
41,247 
44,158 
52,920 
62,930 
74,371 
87,474 


10 


$15,439 
17,463 
22,714 
25,488 
29.151 
31.080 
33.756 
35,653 
38,412 
42.305 
45,321 
54,313 
64.585 
76.328 
89.775 


Note:  Locality  rates  rt  pay  are  considered  basic  pay  onl]  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers" 

Salary  Table  No.  94-KC  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 
Salary  Rates  at  GS-3  Through  GS-i  )  and  Incorporating  the  3.30  Percent  Locality  Pay  Adjustment 
for  the  Locality  Pay  Area  of  Kansas  C(|rY,  MO-KS 

[Effective  January  1994] 


GS-1  ._.. 

GS-2  ._.. 

GS-a.«.. 

G&-( 

QS-5 

GS-« 

GS-7 

GS~B 

GS-9 

GS-10 

GS-11 


1 


$12J296 
13324 
18.103 
20318 
23363 
24335 
26395 
27,723 
29,663 
32367 
34,733 


$12,706 
14,153 
18,606 
20382 
23,995 
25.338 
27377 
28389 
30.619 
33.720 
35,891 


$13,114 
14312 
19,109 
21,446 
24326 
26,042 
28,159 
29.456 
31.576 
34.774 
37.049 


JMI 


AnrKial  rates  by  grade  and  step 


$13,522 
15,000 
19,613 
22310 
25,267 
26.745 
28.941 
30323 
32,532 
35328 
38,207 


$13,932 
15.168 
20.116 
22374 
25,888 
27,449 
29.723 
31,188 
33.489 
36.881 
39.365 


$14,173 
15.614 
20319 
23,138 
26319 
28,152 
30304 
32.066 
34.445 
37.935 
40.523 


$14,575 
16.060 
21,122 
23,702 
27,150 
28366 
31,288 
32323 
35.402 
38,969 
41,681 


8 


$14,982 
16306 
21,625 
24,266 
27,782 
29,569 
32.068 
33.789 
36359 
40,042 
42,839 


9 


$15,000 
16.953 
22.128 
24.830 
28.413 
30.263 
32.850 
34,656 
37315 
41.096 
43,997 


10 


$15382 
17399 
22,631 
25,394 
29,044 
30,966 
33,632 
35323 
38,272 
42,149 
45,154 
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^'''^^J^y%!^^  ^L^?i::^J^r<^^n'^^  '?"  ^^  enforcement  officers  (LEO'S).  iNaUDING  SPEOAL 
SALARY  RATES  AT  GS-3  THROUGH  GS-10  AND  INCORPORATING  THE  3.30  PERCENT  LOCAUTY  PAY  ADJUSTMENT 
FOR  THE  LOCAUTY  PAY  AREA  OF  KANSAS  ClTY.  MO-KS-Continued  ADJUSTMENT 

[Effective  January  1994] 


GS-1 2 
GS-13 
GS-I  4 
GS-15 


1 


41,628 
49,501 
58,496 
68,807 


43,015 
51.151 
60.446 
71.100 


44.402 
52.801 
62.396 
73,394 


Annual  rates  by  grade  and  step 


45,790 
54.450 
64.347 
75.687 


47.177 
56,100 
66,297 
77.980 


6 


48.564 
57.750 
68.247 
80,273 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see 


49.952 
59.400 
70,198 
82.567 


8 


51,339 
61,049 
72,148 
64,860 


9 


52,726 
62,699 
74,098 
87,153 


10 


54,114 
64,349 
76,048 
89,446 


'1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 


Salary  Tabi|  No.  94-LA  (LEO  1)-Rates  of  Pay  for  Uw  Enforcement  Ofrcers  (LEO's).  Including  Speoal 
c^i^l  .^7!^^  GS-3  Through  GS-10  and  Incorporating  the  16  Percent  LEO  Special  Pay  Adjustment 
for  the  Los  Angeles-Riversioe-Orange  County,  CA  CMSA 

[Effective  January  1993] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-1 2 
GS-13 
GS-14 
GS-15 


1 


$13307 
15323 
20329 
22316 
26,236 
27,664 
39,864 
31,131 
33.309 
36.683 
39.003 
46.746 
55.587 
65,687 
77^66 


Annual  rates  by  grade  and  step 


$14,268 
15,893 
20.894 
23.449 
26.944 
28,454 
30.742 
32.104 
34,384 
37.866 
40.303 
48.304 
57.440 
67.877 
79.842 


$14,726 
16,408 
21.459 
24.083 
27.653 
29.244 
31.620 
33.077 
35,458 
39.049 
41.603 
49,861 
59,292 
70,067 
82,417 


$15,184 
16.844 
22.024 
24.716 
28,362 
30,034 
32,499 
34.051 
36,532 
40,232 
42,904 
51.419 
61.145 
72.258 
84.992 


$15,654 
17.032 
22,589 
25,349 
29,071 
30,824 
33,377 
35,024 
37,606 
41,415 
44,204 
52,977 
62,997 
74,448 
87,567 


6 


$15,915 
17,533 
23,154 
25,983 
29,780 
31,613 
34.255 
35,997 
36,680 
42.599 
45.504 
54.535 
64.850 
76.638 
90.142 


$16,366 
18.035 
23.719 
26316 
30.488 
32.403 
35.133 
36,970 
39,754 
43.789 
46.805 
56,093 
66,702 
78,828 
92,718 


8 


$16,823 
18,536 
24.283 
27.250 
31.906 
33.193 
36,011 
37,944 
40,829 
44.965 
48,105 
57,661 
68,555 
81,018 
95,293 


9 


$16,844 
19,037 
24.848 
27.883 
31,906 
33,983 
36,889 
38.917 
41.903 
46.148 
49.406 
59.209 
70.407 
83,208 
97,868 


10 


$17,274 
19.538 
25.413 
28316 
32,615 
34.773 
37,767 
39390 
42,977 
47.331 
50.706 
60.767 
72.260 
85.398 

100.443 


Note:  This  salary  table  applies  only  to  law  erforcement  officers  whose  official  dutv  stations  are  located  within  itv»  i  n«  AnoatM.niuttr.irtii..rw 
ange  Coumy.  CA  CMSA.  Law  enforcement  officers  whose  offioal  duty  staSo^arVto<^^ I^^StrTcSJS  X^^^S^ 

S?S  OtSl^r^  <S^7t2^"^*^  '^^*'  °*  ^^  ^'*  consKtered  bask;  pay  only  for  certaK,  purposes-see  ^994  Salary  Tabtes  fw^  E,^^ 

Salary  Table  No.  94-U  (LEO  2)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
SALARY  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  6.69  Percent  Locauty  Pay  Adjustment 
FOR  the  Locauty  Pay  Area  of  Los  Angeles-Riverside-Orange  County,  CA  (Including  Santa  Barbara 
County  and  all  of  Edwards  Air  Force  Base) 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10. 

GS-1  

$12,580 
14.143 
18.522 
20,788 
23,904 
25,205 
27,210 
28,364 
30,349 
33,422 
35,536 
42391 
50,647 
59,849 

$13,000 
14.481 
19,037 
21365 
24,550 
25,925 
28.010 
29.251 
31328 
34.500 
36.721 
44310 
52,335 
61.846 

$13,417 
14.950 
19.552 
21.942 
25.195 
26.644 
28310 
30,138 
32,306 
35,578 
37,906 
45.430 
54.022 
63.840 

$13,835 
15,347 
20.066 
22319 
25.841 
27,364 
29.610 
31,024 
33,285 
36.656 
39.091 
46,849 
55.710 
65.835 

$14,254 
15318 
20,581 
23,096 
26,487 
28,084 
30.410 
31.911 
34.264 
37.735 
40.275 
48.269 
57.398 
67,831 

$14301 
15375 
21,096 
23,674 
27,133 
28,804 
31,210 
32,798 
35.242 
38313 
41.460 
49.688 
59.086 
69,826 

$14312 
16,432 
21310 
24.251 
27.779 
29.523 
32310 
33.684 
36.221 
39.891 
42.645 
51.107 
60.774 
71.822 

$15,328 
16.888 
22.125 
24.828 
28.424 
30.243 
32310 
34371 
37.200 
40,969 
43.830 
52,527 
62.462 
73.817 

$15,347 
17.345 
22.640 
25.405 
29.070 
30,963 
33310 
35,458 
38.178 
42.047 
45,014 
53,946 
64,150 
75312 

GS-2  

GS-3  

$15,738 
17,801 

GS-4  

GS-5  

GS-6  

GS-7  . 

GS-8 

GS-9 

23.155 
25.982 
29.716 
31.6a') 
34.411 
36345 

GS-10  ........ 

39.157 

GS-11  

43.125 

GS-12  

46.199 

GS-13  .- 

55.366 

GS-14  

65,837 
.77.808 

2234 
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Salary  Table  No.  94-LA  (LEO  2)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO'S),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-1(i  and  Incorporating  the  5.69  Percent  Locauty  Pay  Adjustment 
for  the  Locality  Pay  Area  of  Los  An  seles-Riverside-Orange  County,  CA  (Including  Santa  Barbara 
County  and  all  of  Edwards  Air  Force  b|ase)— Continued 

(Effective  January  1994] 


Annual  rates  t>y  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

QS-15 _ 

70.399 

72,745 

75.092 

77.438 

79.784 

82,131 

84.477 

86.823 

89.170 

91.516 

Note:  This  salary  table  applies  only  to  law  enforcernent 
of  E(>wards  Air  Force  Base  outside  the  Los  ' 
are  located  within  the  Los  Angeies-Riverside-Orange  Counly, 
ity  rates  of  pay  are  considered  t>asic  pay  only  for  certain  pi  Tpose» 


c  fficers  whose  official  duty  stations  are  located  in  Santa  Bart>ara  County  or  that  portion 
-^'"^-Orange  County,  CA  CMSA.  Law  enforcement  officers  whose  official  duty  stations 
CA  CMiSA  are  entitled  to  the  rates  of  pay  under  salary  tabie  94-LA  (LEO  1).  Local- 
see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover  sheet 


Angeles-River)  lide-brange  C 
B-Oiange  Coun  y.  CA  CMiSA 


Salary  Table  No.  94-MEM  (LEO)— Rates  Of 
Salary  Rates  At  GS-3  Through  GS-K 
FOR  THE  Locality  Pay  Area  of  Memphis, 


Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Special 
and  Incorporating  the  3.09  PERCEt^  Locauty  Pay  Adjustment 
TN-AR-^^ 
(Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
G&-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
QS-12 
GS-1 3 
QS-14 
GS-1 5 


1 


$12371 
13,796 
18,067 
20377 
23,316 
24,585 
26,541 
27,666 
29.602 
32.600 
34.662 
41,543 
49,401 
58,377 
68,667 


SI  2.680 
14.124 
18,569 
20,840 
23,946 
25387 
27,321 
28,531 
30,557 
33,652 
35318 
42,928 
51,047 
60.323 
70.956 


$13,087 
14,582 
19,071 
21.403 
24.576 
25.989 
28.101 
29.396 
31.512 
34.703 
36,973 
44312 
52,693 
62369 
73344 


Salary  Table  No.  94-NY  (LEO)— Rates  of 
Salary  Rates  at  GS-3  Through  GS-10 
FOR  THE  New  York-Northern  New  Jers^ 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-«  .. 
GS-7  .. 
G&-8  .. 
GS-9  .. 
GS-10 
GS-11. 
GS-1 2 
GS-1 3 
GS-14 
GS-1 5 


$13v807 
15323 
20,329 
22,816 
26336 
27,664 
29,864 
31.131 
33,309 
36,683 
39.003 
46.746 
55.587 
65,687 
77366 


$14368 
15.893 
20.894 
23.449 
26,944 
28,454 
30,742 
32,104 
34,384 
37,866 
40,303 
48,304 
57.440 
67,877 
79,842 


$14,726 
16,408 
21,459 
24,083 
27,653 
29344 
31,620 
33.077 
35,458 
39,049 
41,603 
49.861 
59392 
70,067 
82,417 


Aimual  rates  by  grade  and  step 


$13,494 
14.970 
19.573 
21,965 
25306 
26,691 
28382 
30361 
32,466 
35,755 
38,129 
45,697 
54,340 
64316 
75,533 


$13,904 
15.137 
20.075 
22,528 
25,835 
27,393 
29,662 
31,126 
33,421 
36.806 

.39385 
47.081 
55.986 
66.162 
77,822 


6 


$14,144 
15,582 
20,577 
23.091 
26.465 
28,095 
30,442 
31,991 
34,375 
37,858 
40,440 
48,466 
57.632 
68.108 
80,110 


$14,545 
16.027 
21,079 
23,654 
27.095 
28.797 
31323 
32,856 
35,330 
38,909 
41 ,596 
49.850 
59379 
70.055 
82,399 


8 


$14,951 
16,473 
21381 
24317 
27,725 
29,499 
32,003 
33,721 
36385 
39,961 
42,751 
51335 
60,925 
72,001 
84,687 


9 


$14,970 
16318 
22,083 
24.780 
28.355 
30301 
32.784 
34.586 
37339 
41.012 
43.907 
52,619 
62,572 
73.947 
86,976 


10 


$15,351 
17363 
22.585 
25.343 
28.985 
30.903 
33,564 
35,451 
38,194 
42,064 
45.063 
54.004 
64318 
75.894 
89365 


Note:  Locality  rates  of  pay  are  considered  basic  pay  on^  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 
sheet  ' 


Pay  FOR  Law  Enforcement  Officers  (LEO's),  Including  Special 
AND  Incorporating  the  16  Percent  LEO  Special  Pay  Adjustment 
-Long  Island,  NY-NJ-CT-PA  CMSA 

(Effective  JarKiary  1993] 


Annual  rates  by  grade  arKl  step 


$15,184 
16.844 
22.024 
24.716 
28.362 
30.034 
32.499 
34,061 
36,532 
40332 
42.904 
51.419 
61.145 
72358 
84.992 


$15,645 
17.032 
22.589 
25.349 
29.071 
30.824 
33.377 
35.024 
37.606 
41.415 
44304 
52,977 
62,997 
74.448 
87367 


6 


$15,915 
17.533 
23.154 
25,983 
29,780 
31.613 
34355 
35.997 
38.680 
42.599 
45.504 
54335 
64.850 
76.638 
90.142 


$16,366 
18.035 
23.719 
26316 
30.488 
32.403 
35.133 
36.970 
39,754 
43,782 
46305 
56,093 
66.702 
78.828 
92.718 


8 


$16,823 
18.536 
24383 
27350 
31.197 
33.193 
36.dll 
37.944 
40.829 
44,965 
48,105 
57.651 
68,555 
81318 
95393 


9 


$16,844 
19,037 
24,848 
27,883 
31,906 
33,983 
36389 
38317 
41,903 
46,148 
49,406 
59309 
70,407 
83308 
97.868 


10 


$17374 
19.538 
25,413 
28316 
32,615 
34,773 
37,767 
39,890 
42.977 
47.331 
50,706 
60,767 
72360 
85,398 

100.443 


tMe:  Special  law  enforcement  adjusted  rates  of  pay  ar«  considered  basic  pay  only  lor  certain  purposes— see  "1994  Salary  Tables  for  Law  En- 
forcement Officers"  cover  sheet  ^  r~,       ,  r— 1  7 
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SALARY  Tabi£  No.  94-NFK  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 

SALARY  RATES  AT  GS-3  THROUGH  GS-10  AND  INCORPORATING  THE  3.28  PERCENT  LOCAUTY  PAY  ADJUSTMENT 
FOR  THE  LOCALITY  PAY  AREA  OF  NORFOLK-VlRGINIA  BEACH-NEWPORT  NEWS,  VA-NC 

(Effective  January  1994] 


GS-1  ., 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-6  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-1 2 
GS-1 3 
GS-14 
GS-1 5 


1 


$12393 
13.821 
18.100 
20314 
23.359 
24,630 
26,589 
27.717 
29,657 
32.660 
34.726 
41.620 
49,492 
58,484 
68,794 


Annual  rates  by  grade  and  step 


$12,703 
14,150 
18,603 
20,878 
23,990 
25,334 
27,371 
28,584 
30313 
33,714 
35,884 
43.007 
51,141 
60,434 
71.067 


$13,111 
14.609 
19,106 
21,442 
24,621 
26.037 
28.153 
29,450 
31,570 
34,767 
37,041 
44,394 
52.791 
62.384 
73.379 


$13,519 
14,997 
19,609 
22,006 
25352 
26.740 
28,935 
30317 
32,526 
35,821 
38.199 
45.781 
54,440 
64.334 
75372 


$13,929 
15,165 
20.112 
22.570 
25.883 
27,444 
29,717 
31,183 
33,482 
36.874 
39.357 
47,168 
56.089 
66384 
77,965 


6 


$14,170 
15.611 
20315 
23.134 
26314 
28,147 
30,499 
32,050 
34,439 
37,928 
40315 
48,555 
57,739 
68334 
80358 


$14372 
16,057 
21,118 
23,698 
27.145 
28350 
31,280 
32316 
35,395 
38,981 
41,672 
49,942 
59,388 
70,184 
82.551 


8 


$14379 
16303 
21,621 
24362 
27,776 
29354 
32.062 
33.783 
36.351 
40.034 
42.830 
51,329 
61,037 
72,134 
84,843 


$14,997 
16,949 
22,124 
24,825 
28,407 
30357 
32.844 
34.649 
37308 
41.088 
43,988 
52,716 
62,687 
74.084 
87,136 


10 


$15379 
17395 
22.627 
25,389 
29.038 
30.960 
33,626 
35316 
38364 
42.141 
45.146 
54,103 
64,336 
76,034 
89,429 


shSS*'  ^^^'^^  '***^  °*  ^^  *™  considered  basic  pay  only  for  certain  purposes-see  "1994  Salary  Tables  for  Uw  Enforcement  Officers"  cover 

Salary  Table  No.  94-OKC  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  3.34  Percent  Locality  Pay  Adjustment 
FOR  THE  Locality  Pay  Area  of  Oklahoma  City,  OK 

(Effective  January  1994] 


GS-1  . 
GS-2  . 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-«  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-1 2 
GS-1 3 
GS-14 
GS-1 5 


1 


$12,301 
13.829 
18.110 
20.326 
23.372 
24,645 
26.605 
27.733 
29,674 
32,679 
34,746 
41,644 
49,521 
58318 
68,834 


Annual  rates  by  grade  and  step 


$12,711 
14,159 
18,614 
20,890 
24.004 
25.348 
27,387 
28.600 
30.631 
33,733 
35,904 
43,032 
51,171 
60,469 
71,128 


$13,119 
14317 
19,117 
21,454 
24,635 
26,052 
28,169 
29,467 
31.588 
34.787 
37,063 
44,420 
52,821 
62,420 
73.422 


$13,527 
15,006 
19,620 
22319 
25367 
26.756 
28.952 
30,334 
32.545 
35,841 
38321 
45,808 
54,472 
64.372 
75,716 


$13,937 
15,173 
20,123 
22383 
25398 
27.460 
29.734 
31301 
33.502 
36,895 
39.380 
47,195 
56,122 
66,323 
78310 


$14,178 
15,620 
20,627 
23,147 
26,529 
28.163 
30316 
32.068 
34.459 
37,950 
40,538 
48.583 
57,772 
68.274 
80,304 


$14,580 
16.066 
21,130 
23,711 
27,161 
28367 
31399 
32,935 
35.416 
39,004 
41397 
49.971 
59.423 
70325 
82.599 


8 


$14,987 
16313 
21,633 
24376 
27,792 
29371 
32,081 
33,803 
36,373 
40,058 
42,855 
51,359 
61,073 
72,176 
84,893 


9 


$15,006 
16.959 
22.136 
24.840 
28.424 
30374 
32.863 
34.670 
37330 
41,112 
44,014 
52,747 
62.723 
74.127 
87.187 


10 


$15388 
17.406 
22.640 
25,404 
29.055 
30.978 
33,645 
35.537 
38386 
42.166 
45.172 
54.135 
64.374 
76.078 
89.481 


Sheet*'  '"°*^'^  ™*®*  °*  ^^  *'*  considered  basic  pay  only  for  certain  purposes-see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 

Salary  Table  No.  94-PHL  (LEO)  Rates  of  Pay  for  Uw  Enforcement  Offcers  (LEO's)  Including  Special  Sal- 
ary Rates  at  GS-3  Through  GS-10  and  Incorporating  the  4.96  Percent  Locauty  Pay  Adjustment  for 
THE  Locality  Pay  Area  of  Philadelphia-Wilmington-Atlantic  City,  PA-NJ-DE-MD 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

I 

8 

9 

10 

GS-1 

$12,493 
14.046 
18.394 
20,645 
23.739 
25.031 
27,022 
28.168 
30.139 
33,192 

$12,910 
14381 
18.905 
21318 
24380 
25,746 
27316 
29.049 
31.111 
34362 

$13,325 
14.847 
19,417 
21.791 
25.021 
26.460 
28.611 
29,929 
32,063 
35.333 

$13,739 
15341 
19.928 
22,364 
25.663 
27.175 
29.406 
30.810 
33.055 
36.403 

$14,156 
15.411 
20.439 
22337 
26.304 
27390 
30300 
31.691 
34.027 
37.474 

$14,401 
15.865 
20350 
23310 
26.945 
28,605 
30395 
32371 
34,999 
38.544 

$14,809 
16318 
21.461 
24.083 
27,587 
29,320 
31,789 
32,452 
35,971 
39315 

$15,??? 

16,772 
21,972 
24,656 
28328 
30,034 
32,584 
34,332 
36.943 
40,686 

$15341 
17325 
22,483 
25329 
28369 
30,749 
33,378 
35313 
37315 
41.756 

GS-2  

6S-3  

GS-4  „... 

6S-5 

GS-6 

6S-7  _. 

6S-8 

GS-9  

GS-10 

$15,630 
17,678 
22.995 
25,80? 
29311 
31,464 
34.173 
36,094 
38.887 
42,827 

2236 
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Salary  Table  No.  94-PHL  (LEO)  Rates  of  Pay  for  Law  Enforcement  Officers  (LEO's)  Including  Special  Sal- 
ary Rates  at  GS-3  Through  GS-10  and  incorporating  the  4.96  Percent  Locauty  Pay  Adjustment  for 
THE  Locality  Pay  Area  of  Philadelphia-Wi  J^^ington-Atlantic  City,  PA-UM)E-MD— Continued 

[i  ffective  January  1994] 


GS-11  .„. 
GS-12  .... 
GS-13  .-. 
GS-14  .... 
GS-15  


I 


35,291 
42,297 
50,297 
59.436 
69,913 


36,467 
43,706 
51,973 
61,417 
72,243 


Z7fi4A 
45,116 
53.649 
63,399 
74,573 


Annual  rates  by  grade  and  step 


38,821 
46.526 
55,325 
65.381 
76.903 


39,997 
47,935 
57.002 
67,362 
79^33 


6 


41.174 
49A45 
58,678 
69,344 
81,563 


42.350 
50,754 
60.354 
71,326 
83393 


8 


43,527 
52,164 
62,030 
73,307 
86.224 


9 


44.704 
53.574 
63.707 
75,289 
88.554 


10 


45.880 
54.983 
65.383 
77.271 
90.884 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  fdr  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 
sheet 

Salary  Table  No.  94-SAC  (LEO)— Rates  of  P1\y  for  Law  Enforcement  Officers  (LEO'S),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  Ahio  Incorporating  the  3.69  Percent  Locauty  Pay  Adjustment 
FOR  the  Locality  Pay  Area  OF  Sacramento  Yolo,  CA 

(I  iffective  January  1994] 


GS-1  

GS-2  

GS-3  

QS-4  

QS-5 

GS-6  ...... 

GS-7  

GS-8 

GS-9  

GS-10  .-. 
GS-11  .-. 
GS-12  .... 
GS-13  .... 
GS-14  .... 
QS-15  .... 


$12,342 
13376 
18.172 
20.395 
23.452 
24.728 
26,695 
27327 
29.775 
32,790 
34.864 
41.785 
49,688 
58,717 
69,067 


$12,754 
14,207 
18,677 
20,961 
24.085 
25.434 
27.480 
28,697 
30,735 
33,848 
36,026 
43.178 
51,344 
60.674 
71369 


$13,163 
14.667 
19.182 
21327 
24.719 
26.140 
28.265 
29,567 
31,695 
34,905 
37.188 
44.570 
53.000 
62.632 
73.671 


Annual  rates  by  grade  and  step 


513373 
15,057 
19.687 
22.093 
25.352 
26.846 
29.050 
30.437 
32,655 
35.963 
38.351 
45.963 
54,656 
64390 
75,973 


$13,985 
15,225 
20,192 
22,659 
25,986 
27,553 
29.835 
31.307 
33315 
37.020 
39313 
47,355 
56312 
66,547 
78,275 


6 


$14,226 
15,673 
20,697 
23,226 
26319 
28,259 
30,620 
32.177 
34,575 
38,078 
40,676 
48,748 
57,968 
68305 
80,576 


$14,630 
16,121 
21,201 
23.792 
27553 
28.965 
31.405 
33.047 
35.536 
39.136 
41338 
50,140 
59,624 
70.463 
82.878 


8 


$15,038 
16369 
21,706 
24358 
27.886 
29.671 
32,190 
33,917 
36,496 
40,193 
43,000 
51333 
61.280 
72.420 
85,180 


9 


$15,057 
17.017 
22,211 
24,924 
28,520 
30377 
32.974 
34,787 
37,456 
41,251 
44,163 
52,925 
62,936 
74378 
87,482 


10 


$15,440 
17.465 
22,716 
25.490 
29.153 
31.083 
33.759 
35,657 
38.416 
42,309 
45,325 
54,318 
64.592 
76.336 
89.784 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  f4r  certain  purposes— see  "1994  Salary  Tables  tor  Law  Enforcement  Officers"  cover 
sheet 

Salary  Table  No.  94-STL  (LEO)— Rates  of  P^y  for  Law  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  ahd  Incorporating  the  3.09  Percent  Locality  Pay  Adjustment 
for  the  Locauty  Pay  Area  of  St.  Louis,  Mp-IL 

[Effective  January  1994] 


GS-1  

GS^ 

GS-3 

GS-4  

GS-5  

GS-6  

GS-7  

GS-8 .._. 

GS-9 

GS-10 

GS-11  

QS-12 

GS-13 

QS-14  

GS-15 


1 


$12,271 
13.796 
18.067 
20,277 
23316 
24.585 
26,541 
27,666 
29,602 
32,600 
34362 
41343 
49,401 
58377 
68,667 


$12,680 
14,124 
18,569 
20,840 
23,946 
25,287 
27.321 
28.531 
30.557 
33.652 
35318 
42,928 
51.047 
60323 
70.956 


$13,087 
14.582 
19.071 
21,403 
24.576 
25,989 
28.101 
29396 
31312 
34,703 
36,973 
44312 
52393 
62.269 
73^44 


JMI 


Annual  rates  by  grade  and  step 


$13,494 
14370 
19373 
21.965 
25,206 
26.691 
28,882 
30,261 
32,466 
35.756 
38,129 
45,697 
54340 
64,216 
75333 


$13304 
15,137 
20,075 
22.528 
25335 
27393 
29,662 
31.126 
33,421 
36306 
39,285 
47,081 
55386 
66,162 
77322 


6 


$14,144 
15382 
20.577 
23,091 
26,465 
28.095 
30,442 
31,991 
34375 
37358 
40,440 
48,466 
57,632 
68,108 
80.110 


$14345 
16,027 
21,079 
23,654 
27,095 
28.797 
31,223 
32356 
35,330 
38,909 
41396 
49350 
59,279 
70,055 
82399 


8 


$14,951 
16.473 
21381 
24^17 
27.725 
29.499 
32.003 
33,721 
36,285 
39,961 
42.751 
51,235 
60,925 
72.001 
84387 


9 


$14,970 
16318 
22,083 
24,780 
28355 
30,201 
32,784 
34386 
37,239 
41.012 
43307 
52319 
62372 
73347 
86,976 


10 


$15,351 
17363 
22385 
25,343 
28,985 
30,903 
33,564 
35,451 
38,194 
42364 
45,063 
54,004 
64,218 
75394 
89,2% 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  I  ir  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcemem  Officers"  cover 
sheet  ^ 
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Salary  Table  No.  94-SLC  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  3.09  Percent  Locauty  Pay  Adjustment 
for  THi  Locality  Pay  Area  of  Salt  Lake  City-Ogden.  UT 

[Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-6  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


Anrtual  rates  by  grade  and  step 


1 


$12,271 
13.796 
18.067 
20.277 
23316 
24.585 
26.541 
27,666 
29.602 
32.600 
34.662 
41,543 
49,401 
58,377 
68,667 


$12,680 
14.124 
18,569 
20.840 
23,946 
25,287 
27,321 
28.531 
30.557 
33.652 
35318 
42.928 
51.047 
60.323 
70,956 


$13,087 
14.582 
19.071 
21,403 
24,576 
25.989 
28,101 
29,396 
31312 
34.703 
36,973 
44,312 
52393 
62,269 
73,244 


$13,494 
14.970 
19.573 
21.965 
25,206 
26.691 
28,882 
30.261 
32.466 
35.755 
38.129 
45.697 
54,340 
64.216 
75.533 


$13,904 
15.137 
20.075 
22328 
25.835 
27.393 
29.662 
31.126 
33.421 
36,806 
39.285 
47.081 
55,986 
66.162 
77.822 


Note:  Locality  rates 
sheet 


$14,144 
15.582 
20,577 
23,091 
26.465 
28.095 
30,442 
31.991 
34375 
37.858 
40.440 
48.466 
57.632 
68.108 
80.110 


$14,545 
16.027 
21.079 
23.654 
27,095 
28.797 
31.223 
32.856 
35.330 
38.909 
41.596 
49,850 
59,279 
70.055 
82.399 


8 


$14,951 
16.473 
21.581 
24.217 
27,725 
29,499 
32.003 
33,721 
36.285 
39.961 
42.751 
51.235 
60,925 
72.001 
84,687 


9 


$14,970 
16318 
22.083 
24,780 
28.356 
30.201 
32.784 
34386 
37,239 
41.012 
43.907 
52319 
62372 
73.947 
86.976 


10 


$15,351 
17,363 
22,585 
25343 
28.985 
30,903 
33,564 
35,451 
38,194 
42.064 
45.063 
54,004 
64,218 
75,894 
69,265 


Of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers-  cover 


SALARY  Table  No.  94-SA  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
Saury  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  3.09  Percent  Locality  Pay  Adjustment 
for  THE  Locality  Pay  Area  of  San  Antonio,  TX 

[Effective  January  1994] 


GS-1  . 
GS-2  ., 
GS-3  ., 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


Annual  rates  by  grade  and  step 


1 


$12^71 
13,796 
18.067 
20.277 
23316 
24.585 
26341 
27.666 
29.602 
32.600 
34.662 
41.543 
49.401 
58.377 
68.667 


$12,680 
14.124 
18.569 
20.840 
23.946 
25.287 
27,321 
28.531 
30.557 
33.652 
35.818 
42.928 
51.047 
60.323 
70,956 


$13,087 
14,582 
19,071 
21.403 
24.576 
25.989 
28.101 
29.396 
31.512 
34.703 
36.973 
44312 
52.693 
62.269 
73.244 


$13,494 
14,970 
19,573 
21.965 
25,206 
26,691 
28,882 
30,261 
32,466 
35,755 
38.129 
45.697 
54.340 
64,216 
75.533 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only 
sheet 


$13,904 
15,137 
20,075 
22.528 
25.835 
27.393 
29.662 
31.126 
33,421 
36.806 
39385 
47,081 
55.986 
66.162 
77322 


6 


$14,144 
15.582 
20.577 
23,091 
26,465 
28,095 
30,442 
31,991 
34375 
37358 
40.440 
48.466 
57.632 
68.108 
80.110 


$14345 
16.027 
21,079 
23.654 
27.095 
28.797 
31.223 
32.856 
35,330 
38,909 
41,596 
49,850 
59379 
70,055 
82.399 


8 


$14,951 
16.473 
21.581 
24317 
27.725 
29.499 
32,003 
33.721 
36385 
39,961 
42.751 
51335 
60.925 
72.001 
84.687 


9 


$14,970 
16318 
22,083 
24,780 
28355 
30301 
32,784 
34,586 
37339 
41,012 
43,907 
52319 
62372 
73347 
86.976 


10 


$15,351 
17363 
22.585 
25343 
28.986 
30.903 
33.564 
35.451 
38.194 
42.064 
45.063 
54,004 
64318 
75,894 
89365 


for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 


Salary  Table  No.  94-SD  (LEO)—  Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  iNauDiNG  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  8  Percent  LEO  Special  Pay  Adjustment 
FOR  THE  San  Diego.  CA  Metropolitan  Statistical  Area 

(Effective  Jamiary  1993] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

$12355 

$13384 

$13,711 

$14,137 

$14,566 

$14318 

$15338 

$15,663 

$15,683 

$16,082 

GS-2  

14,453 

14,797 

15377 

15.683 

15.858 

16.324 

16.791 

17357 

17.724 

18.190 

G&-3  

18,927 

19,453 

19.979 

20305 

21.031 

21357 

22.083 

22.609 

23.135 

23.661 

GS-4  _ 

21343 

21,832 

22.422 

23312 

23,601 

24,191 

24.781 

25.370 

25.960 

26,550 

GS-5 , 

24,426 

25,086 

25.746 

26/406 

27,066 

27,726 

28386 

29.046 

29.705 

30,365 

GS-6  

25,756 

26,491 

27327 

27362 

28,698 

29.433 

30.169 

30,904 

31,640 

32.375 

GS-7  

27305 

28,622 

29.440 

30357 

31,075 

31.892 

32.710 

33,528 

34345 

35.163 

GS-8 

28,984 

29,890 

30.796 

31.702 

32.606 

33315 

34,421 

35,327 

36333 

37.139 

GS-9  

31312 

32,012 

33312 

34.012 

36,013 

36313 

37313 

38313 

39313 

40313 

GS-10 

34,153 

35354 

36356 

37.458 

38.559 

39.661 

40,762 

41,864 

42.966 

44.067 

2238 
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Salary  Table  No.  94-SD  (LEO)—  Rates  of 
Salary  Rates  at  GS-3  Through  GS-10 
FOR  the  San  Diego,  CA  Metropoutan  Stivtistical 


GS-11 
G&-12 
GS-13 
GS-14 
GS-15 


1 


36.313 
43.522 
51.754 
61.157 
71,938 


37.524 
44,972 
53.478 
63.196 
74,335 


38.734 
46.423 
56,203 
65.235 
76.733 


Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Speoal 
AND  Incorporating  the  8  Percent  LEO  Special  Pay  Adjustment 
Area— Continued 

[Effective  January  1993] 


Annual  rates  by  grade  and  step 


39,945 
47,873 
56.928 
67,274 
79.131 


41.156 
49.324 
58.653 
69.313 
81.528 


Note:  Special  law  enforcemerrt  adjusted  rates  of  pay  are 
forcement  OftKers"  cover  sheet 


6 


42.366 
50.774 
60.377 
71.352 
83.926 


43.577 
52.224 
62.102 
73.391 
86323 


8 


44.788 
53.675 
63.827 
75.430 
88.721 


9 


45.998 
55.125 
65,552 
77.469 
91.119 


10 


47,209 
56,576 
67,276 
79,509 
93,516 


considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  En- 


Salary  Table  No.  94-SF  (LEO)— Rates  of  PAy  for  Law  Enforcement  Officers  (LEO's).  Including  Special  Sal- 
ary Rates  at  GS-3  Through  GS-10  and  incorporating  the  16  Percent  Locauty  Pay  Adjustment  for  the 
San  Francisco-Oakland-San  Jose.  CA  CMSA 

[Effective  January  1993] 


1 


$13,807 
15,523 
20329 
22,816 
26.236 
27.664 
29.864 
31.131 
33309 
36,683 
39,003 
46,746 
55,587 
65,687 
77,266 


$14,268 
15.893 
20.894 
23.449 
26.944 
28.454 
30.742 
32.104 
34.384 
37.866 
40.303 
48304 
57.440 
67.877 
79,642 


$14,726 
16,408 
21.459 
24,083 
27,653 
29.244 
31.620 
33.077 
35,458 
39,049 
41,603 
49361 
59,292 
70,067 
82.417 


Note:  Special  law  enforcement  adjusted  rates  of  pay  are 
forcement  0f«cers"  cover  sheet 


considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Erv 


Salary  Table  No.  94-SEA  (LEO)— Rates  of 
Salary  Rates  at  GS-3  Through  GS-IC 
for  the  Locauty  Pay  Area  of  Seattle 


GS-1  

GS-2  . 

GS-3  . 

GS-4  

GS-5 

GS-6  

GS-7  

GS-8 

GS-9 

GS-10 

GS-11  .„.. 
GS-1 2  ..... 
GS-13  ..... 

GS-14  

QS-15  


1 


$12370 
13,907 
18312 
20,440 
23,504 
24.783 
26,754 
27389 
29341 
32,863 
34341 
41378 
49,798 
58347 
69320 


$12,782 
14,238 
18.718 
21.007 
24.139 
25,491 
27.541 
28.761 
30.803 
33,923 
36.106 
43373 
51.458 
60,809 
71327 


$13,193 
14.699 
19324 
21.575 
24.773 
26.198 
28.328 
29333 
31,765 
34,983 
37371 
44,669 
53.118 
62,771 
73334 


JMI 


Annual  rates  by  grade  and  step 


$15,184 
16,844 
22,024 
24.716 
28.362 
30,034 
32,499 
34,051 
36.532 
40332 
42.904 
51.419 
61.145 
72358 
84.992 


$15,645 
17.032 
22.589 
25349 
29.071 
30.824 
33.377 
35.024 
37.606 
41.415 
44304 
52.977 
62.997 
74.448 
87.567 


6 


$15315 
17333 
23.154 
25.983 
29.780 
31.613 
34355 
35.997 
38.680 
42399 
45304 
54.535 
64.850 
76.638 
90.142 


$16,366 
18.035 
23.719 
26316 
30.488 
32.403 
35,133 
36,970 
39.754 
43.782 
46.805 
56393 
66,702 
78328 
92,718 


8 


$16,823 
18,536 
24383 
27350 
31.197 
33,193 

36311 
37,944 
40,829 
44,965 
48.105 
57.651 
68355 
81.018 
95393 


9 


$16,844 
19.037 
24.848 
27.883 
31.906 
33.983 
36.889 
38317 
41.903 
46.148 
49.406 
59309 
70.407 
83308 
97.868 


10 


$17374 
19338 
25.413 
28316 
32315 
34,773 
37,767 
39,890 
42,977 
47,331 
50,706 
60,767 
72360 
85,398 

100,443 


Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Special 
AND  Incorporating  the  3.92  Percent  Locality  Pay  Adjustment 

TfCOMA-BREMERTON,  WA 
[Effective  January  1994] 


Annual  rates  by  grade  and  step 


$13,603 
15,090 
19,730 
22.142 
25.408 
26.906 
29.114 
30.505 
32,728 
36,043 
38.436 
46.065 
54.777 
64.733 
76.141 


$14,016 
15359 
20336 
22,710 
26,043 
27314 
29.901 
31.377 
33,690 
37.103 
39.601 
47.460 
56.437 
66.695 
78.448 


6 


$14358 
15.708 
20.742 
23377 
26.678 
28321 
30.688 
32348 
34.652 
38.163 
40.766 
48.866 
58.096 
68.6S7 
80.755 


$14,662 
16.156 
21349 
23344 
27313 
29.029 
31,474 
33,120 
35314 
39323 
41.931 
50352 
59,756 
70319 
83,062 


8 


$15,072 
16,605 
21,755 
24,412 
27.948 
29.737 
32361 
33.992 
36377 
40383 
43.096 
51.647 
61,416 
72381 
85369 


9 


$15,090 
17.054 
22361 
24379 
28.583 
30.444 
33.048 
34.864 
37.539 
41.342 
44361 
53.043 
63.075 
74.543 
87.676 


10 


$15,475 
17.503 
22.767 
25.547 
29318 
31.152 
33.834 
35.736 
38,501 
42.402 
45,426 
54,438 
64.735 
76,505 
89,983 


^^Ncje:  LocaMy  rates  of  pay  are  considered  basic  pay  on»|[  for  certain  purposes-see  "1994  Salary  Tables  for  Law  Enforcement  Officers-  cover 
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Salary  Table  No.  94-DCB  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  4.23  Percent  Locality  Pay  Adjustment 
FOR  THE  Locality  Pay  Area  of  Washington-Baltimore.  DC-MD-VA-WV  (Including  St.  Mary's  County, 
md) 

[Effective  January  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10  . 
GS-11 
GS-12 
GS-13  . 
GS-14  , 
GS-15  . 


1 


$12,406 
13.948 
18366 
20.501 
23.574 
24,857 
26.834 
27,972 
29,930 
32,961 
35.045 
42.003 
49.947 
59.022 
69.427 


$12,820 
14381 
18.774 
21,070 
24311 
25,567 
27,623 
28.847 
30.895 
34,024 
36314 
43.402 
51,612 
60.990 
71,740 


$13332 
14.743 
19382 
21,639 
24,847 
26376 
28,412 
29.721 
31,860 
35.087 
37.382 
44,802 
53376 
62.958 
74,064 


Annual  rates  t}y  grade  and  step 


$13,644 
15.135 
19.789 
22308 
25.484 
26.986 
29301 
30,596 
32,825 
36.150 
38.551 
46302 
54,941 
64.926 
76.368 


$14,058 
15.304 
20397 
22.777 
26,121 
27,696 
29,990 
31.470 
33.790 
37313 
39.719 
47,602 
56,605 
66.894 
78.682 


6 


$14,300 
15.754 
20.804 
23.346 
26.758 
28.406 
30.779 
32.345 
34.755 
38376 
40.887 
49.002 
58370 
68.862 
80.996 


$14,706 
16305 
21312 
23316 
27.395 
29.116 
31.568 
33319 
35.721 
39.340 
42.056 
50.401 
59.934 
70,829 
83310 


8 


$15,116 
16.655 
21.820 
24.485 
28.032 
29.825 
32.357 
34.094 
36.686 
40.403 
43.224 
51.801 
61.599 
72.797 
85.624 


$15,135 
17.105 
22.327 
25.054 
28.668 
30.535 
33.146 
34,968 
37.651 
41,466 
44,393 
53301 
63363 
74.765 
87,938 


10 


$15,521 
17355 
22,835 
25,623 
29,305 
31345 
33,935 
35,843 
38316 
42,529 
45,561 
54,601 
64.928 
76,733 
90352 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 

Salary  Table  No.  94-RUS  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  3.09  Percent  Locality  Pay  Adjustment 
FOR  THE  Locality  Pay  Area  of  Rest  of  U.S. 

[Effective  January  1994] 


GS-1  ... 
GS-2  ... 
GS-3  ... 
GS-4  ... 
GS-5  ... 
GS-6  ... 
GS-7  ... 
GS-8  ... 
GS-9  ... 
GS-10  . 
GS-11  . 
GS-12  . 
GS-13  . 
GS-14  . 
GS-15  . 


Annual  rates  by  grade  and  step 


1 


$12371 
13.796 
18.067 
20377 
23316 
24.585 
26.541 
27.666 
29.802 
32.600 
34,662 
41,543 
49.401 
58.377 
68.667 


$12,680 
14.124 
18,569 
20.840 
23.946 
25387 
27.321 
28.531 
30,557 
33,652 
35318 
42.928 
51,047 
60,323 
70.956 


$13,087 
14.582 
19,071 
21.403 
24.576 
25.989 
28.101 
29.396 
31312 
34,703 
36,973 
44312 
52,693 
62369 
73344 


$13,494 
14.970 
19.573 
21.965 
25306 
26.691 
28.882 
30361 
32.466 
35,755 
38.129 
45.697 
54.340 
64316 
75,533 


$13,904 
15.137 
20.075 
22,528 
25,835 
27,393 
29,662 
31,126 
33,421 
36,806 
39385 
47,081 
55,986 
66,162 
77.822 


$14,144 
15.582 
20.577 
23.091 
26.465 
28.095 
30,442 
31,991 
34,375 
37.858 
40.440 
48.466 
57.632 
68.108 
80.110 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see 
sheet 


$14,545 
16,027 
21.079 
23.654 
27.095 
28.797 
31323 
32.856 
35.330 
36.909 
41.596 
49.850 
59379 
70.055 
82,399 


8 


$14,951 
16,473 
21.581 
24317 
27.725 
29.499 
32.003 
33.721 
36385 
39,961 
42.751 
51.235 
60.925 
72,001 
84.687 


$14,970 
16318 
22.083 
24,780 
28,355 
30301 
32.784 
34.586 
37339 
41,012 
43,907 
52319 
62.572 
73.947 
86,976 


10 


$15,351 
17,363 
22,585 
25.343 
28.985 
30,903 
33.564 
35.451 
38.194 
42,064 
45,063 
54,004 
64318 
75.894 
89.265 


'1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 


1994  Salary  Table  for  Interim  Geographic  Adjustments— Salary  Table  No.  94-IGA 

January  1994 

The  adjusted  rates  of  pay  in  Salary  Table  94-IGA  were  authorized  under  section  302  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  and  Executive  Order  12826  of  December  30,  1992.  They  reflect  an  Sidjustment  of  8 
percent  to  all  rates  of  basic  pay  within  the  General  Schedule.  Regulations  on  administering  interim  geographic  adjustments 
are  found  at  5  CFR  part  531,  subpart  A. 

The  adjusted  rates  of  pay  in  Salary  Table  94-IGA  are  appHcable  only  to  General  Schedule  employees  in  the  following 
Consolidated  Metropolitan  Statistical  Areas:  New  York-Northern  New  Jersey-Long  Island,  NY-NJ-CT-PA;  San  Francisco- 
Oakland-San  Jose,  CA;  and  Los  Angeles-Riverside-Orange  County,  CA.  These  adjusted  rates  are  considered  basic  pay 
for  retirement,  life  insurance,  premium  pay,  and  severance  pay  purposes  and  for  advances  in  pay.  They  are  also  used 
to  compute  workers'  compensation  payments  and  lump-sum  payments  for  accrued  and  accumulated  annual  leave.  They 
are  NOT  considered  basic  pay  for  any  other  purpose. 
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Salary  Table  No.  94-IGA— iNa  jding  8  Percent  Interim  Geographic  Adjustments 

■Effective  January  199^ 


GS-1  . 
G&-2  . 
GS-3  . 
GS-4  . 
GS-6  . 
GS-6  . 
GS-7  . 
GS-8  . 
GS-9  . 
GS-10 
GS-11 
GS-1 2 
GS-1 3 
G&-14 
GS-1 5 


1 


$12,855 
14.453 
15.771 
17.704 
19.807 
22.078 
24,534 
27.172 
30.102 
33,051 
36.313 
43.522 
51.754 
61.157 
71.938 


$13,284 
14.797 
16.297 
18.294 
20.467 
22.814 
25.352 
28.078 
31.012 
34.153 
37.524 
44,972 
53.478 
63.196 
74.335 


$13,711 
15.277 
16.823 
18.884 
21.127 
23.549 
26.169 
28.984 
32,012 
35,254 
38.734 
46.423 
55,203 
65.235 
76.733 


•  Gerxral 


I  wMo  "V, 


Note:  Ttie  ac^usted  rates  of  pay  above  apply  only  to 
CT-PA  CMSA.  San  Francisco-Oakland-San  Jose.  CA 
are  emitted  to  higher  rates  o<  pay  under  salary  tat>les  94-NV 
ered  basic  pay  only  for  certain  purposes— see   1994  Salary 


Annual  rates  by  grade  arxJ  step 


$14,137 
15.683 
17.349 
19.473 
21.787 
24.285 
26,987 
29.890 
33.012 
36.356 
39,945 
47.873 
56.928 
67.274 
79.131 


$14,566 
15,858 
17375 
20.063 
22,447 
25.020 
27.805 
30.796 
34,012 
37.458 
41.156 
49.324 
58,653 
69,313 
81,528 


6 


$14,818 
16,324 
18,401 
20,653 
23,107 
25,756 
28,622 
31,702 
35,013 
38,559 
42366 
50,774 
60,377 
71352 
83.926 


$15,238 
16.791 
18.927 
21,243 
23,766 
26,491 
29,440 
32.608 
36,013 
39361 
43377 
52,224 
62.102 
73,391 
86323 


8 


$15,663 
17.257 
19.453 
21.832 
24,426 
27,227 
30,257 
33315 
37.013 
40,762 
44.788 
53.675 
63.827 
75,430 
88.721 


$15,683 
17.724 
19,979 
22.422 
25.086 
27.962 
31.075 
34.421 
38,013 
41,864 
45,998 
55.125 
65,552 
77.469 
91.119 


10 


$16,082 
18,190 
20.505 
23.012 
25,746 
28,698 
31.892 
35.327 
39.013 
42.966 
47.209 
56,576 
67.276 
79,509 
93316 


Schedule  employees  in  the  New  York-Northern  New  Jersey-Long  Island.  NY-NJ- 
and  Los  Angeles-Riverside-Orange  County.  CA  CMSA.  Law  enforcement  officers 
(LEO).  94-SF  (LEO),  and  94-LA  (LEO  1).  The  ac^usted  rates  of  pay  are  consi<i- 
Table  for  Interim  Geographic  Adjustrrients"  cover  sheet 


1994  Salary  Tables  for  Members  of  the  Senior  Exe  rutive  Service,  Employees  in  Senior-Level  and  Scientific  or  Professional 


Positions,  Administrative  Law 


udges,  and  Members  of  Boards  of  Contract  Appeals 


January  1994 

The  scheduled  rates  of  pay  for  members  of  fce  Senior  Executive  Service,  employees  in  senior-level  and  scientific 
or  professional  positions,  administrative  law  judgt  s,  and  members  of  Boards  of  Contract  Appeals  were  authorized  under 
Executive  Order  12826  of  December  30,  1992.  Pu  >lic  Law  103-123  canceled  the  general  pay  adjustment  for  the  General 
Schedule  for  1994.  which  resulted  in  no  adjustment  in  the  Executive  Schedule  for  1994.  Therefore,  there  is  no  statutory 
basis  for  adjustments  in  scheduled  rates  of  pay  in  1  )94  for  these  positions. 

Under  5  U.S.C.  5304(h)  and  Executive  Order  12883  of  November  29,  1993.  the  President's  Pay  Agent  has  extended 
locality-based  comparability  payments  to  all  mertbers  of  the  Senior  Executive  Service,  employees  in  senior-level  and 


scientiHc  or  profiBssional  positions,  administrative 
rates  of  pay  for  aH^ected  individuals  are  shown 
94-BCA  (LOC).  These  rates  of  pay  are  compute< 


the  locality  pay  percentages  authorized  by  the    'resident  on  December  1,  1993.  Salary  tables  94-ES  (LEO)  and  94- 


SL/ST  (LEO)  show  the  special  law  enforcement 
and  employees  in  senior-level  and  scientific  or 


adjusted  rates  of  pay  for  members  of  the  Senior  Executive  Service 
>rofessional  positions  whose  ofHcial  duty  stations  are  located  in  five 
special  pay  adjustment  areas.  These  rates  of  pay  w  ire  authorized  by  section  404  of  the  Federal  Employees  Pay  Comparabil- 
ity Act  of  1990  and  became  effective  in  January  19a  3. 

The  locality  rates  of  pay  and  the  special  law  ei  forcement  adjusted  rates  of  pay  are  considered  basic  pay  for  retirement, 

purposes  and  for  advances  in  pay.  They  are  also  used  to  compute 
payments  for  accrued  and  accumulated  aimual  leave.  They  are  NOT 


life  insurance,  premium  pay.  and  severance  pay 
workers'  compensation  payments  and  lump-sum 
considered  basic  pay  for  any  other  purpose. 


Rates  of  Pay  for  Members  of  The  Senior 

Positions,  Administrative  Law 


Execut  ve 


ES-I 
ES-« 
ES-3 
ES-4 
ES-6 
ES-6 


law  judges,  and  members  of  Boards  of  Contract  Appeals.  The  locality 

on  salary  tables  94-ES  (LOC),  94-SL/ST  (LOC),  94-ALJ  (LOC),  and 

based  on  the  scheduled  rates  of  pay  for  these  positions  and  reflect 


Service,  Employees  in  Senior-Level  and  Scientific  or  Professional 
udges,  and  Members  of  Boards  of  Contract  Appeals 

effective  January  1993 


Salary  Table  No.  94-ES.— Rates  of  I  'ay  for  Members  of  the  Senior  Executive  Service  (SES) 


Annual 
Rate 


$92,900 
97,400 
101300 
107,300 
111,800 
115.700 


SALARY  TABLE  NO.  94-SL/ST.-RATES  OF  PAY  FOR  EMPLOYEES  IN  SENIOR-LEVEL  (SL)  AND  SCtENTlRC  OR 

Professional  (ST)  Positions 


Minimum 

Maximum 


Annual 


$79,931 
115.700 


Salary  Table  No.  94-AU.— Rates  of  Pay  for  Administrative  Uw  Judge  (AU)  Positions 


AL-3/A  .... 
AL-3/B  .... 

AL-a«; .... 

AL-3/D  .... 
AL-3/E  .... 
AL-aff^  .... 

AL-2  

AL-1  


AnrHMrf 
rate 


$75,205 
80.990 
88.775 
92.560 
98.345 

104,130 
'109.915 

115.700 


Salary  Table  No.  94-BCA.— Rates  of  Pay  for  Members  of  Boards  of  Contract  Appeals  (BCA) 


Ctairman  

Vice  Chairman  . 
Other  Members . 


Annual 
rate 


$115,700 
112,229 
108,758 


LOCALITY  Rates  of  Pay  for  Members  of  the  Senior  Executive  Service  and  employees  in  Senior-Level  and 

Scientific  or  Professional  Positions 

[Effective  January  1994] 


Locality  pay  area 


Adarta,  GA  

Bostoo-Worcester-Lawrence.    MA-NH-ME- 
CT „ 

Ghicago-Gary-Kenosha,  IL-IN-WI _ 

Cincinnati4^amil1on.  OH-KY-IN .. 

Oeveland-AKron.  OH 

Dallas-Fort  Worth.  TX 

Dayton-Springfield.  OH „ 

Denver-BouWer-Greeley,  CO  

Detroit-Ann  Artjor-Flint.  Ml 

Houston-GaJvestoo-Brazoria.  TX 

Huntsville.  AL 

Indianapolis,  IN 

Kansas  City.  MO-KS 

Los  Angeles-RivefstdB-Orange  County.  CA  .. 

Memphis.  TN-AR-MS 

New  Yo»1t-W.  New  Jersey-Long  Island,  NY- 

NJ-CT-PA  

Norfolk-Virginia  Beach-f4ewport  News,  VA- 

NC 

Oklahoma  City,  OK 

Philadelphia-Wilmington-Atlantic    City.   PA- 

NJ-DE-MD 

Sacramento-Yoto.  CA ; 

St.  Louts.  MO-IL „ 

Salt  Lake  CIty-Ogden.  UT  

San  Antonio.  TX  ., 

San  Diego.  CA 

San  Francisco-OaMand-San  Jose.  CA 

Seattle-Tacoma-Bremerton.  WA 


Salary  Table  No.  94-ES  (LOC>— Senior  Executive  Service  (SES) 


ES-1 


S96.486 

97.982 
97,861 
96320 
96,003 
96311 
96.402 
97,118 
97396 
98.957 
96.709 
96319 
95.966 
98.186 
95.771 

98,260 

95,947 
96.003 

97,508 
96.328 
95.771 
95.771 
95.771 
96,505 
98.641 
96.542 


ES-2 


$101,160 

102.728 
102.601 
101310 
100.653 
101301 
101.072 
101,822 
102.114 
103,750 
101393 
100.984 
100.614 
102.942 
100.410 

103.020 

100.595 
100.653 

102,231 
100,994 
100,410 
100.410 
100,410 
101.179 
103.419 
101218 


ES-3 


$105,729 

107,368 
107.236 
106.096 
105.200 
106,086 
105.638 
106,422 
106.727 
108,437 
105.974 
105.546 
105,159 
107,592 
104,946 

107.674 

105.139 
105.200 

106,849 
105.556 
104,946 
104.946 
104.946 
105.750 
108.091 
105.791 


E&-4 


$111,442 

113.169 
113.030 
111,828 
110364 
111,817 
111.345 
112.171 
112,493 
114.296 
111.699 
111,249 
110,841 
113.405 
i  10.616 

113.491 

110.819 
110,884 

112,622 
111^59 
110,616 
110,616 
110316 
111,463 
113,931 
111,5061 


ES-6 


$116,115 

117315 
117.770 
116318 
115334 
1163C7 
116315 
116.876 
117J211 
119,069 
116384 
115314 
115,489 
118,161 
115,255 

118,251 

115.467 
115334 

117345 
115.925 
115.255 
115255 
115255 
116,138 
118,709 
116,183 


ES-6 


$120,166 

122.029 
121.878 
120.583 
119.564 
120,571 
120.062 
120.953 
121.300 
n23.100 
120.444 
119358 
119.518 
122383 
119375 

122,376 

119.495 
119.564 

121.439 
119.969 
119375 
1 19375 
119375 
120.169 
122.850 
120335 


Salary  table  No.  94- 
SUST  (LOC)— Sen- 
ior-level (SL)  and  sci- 
entific or  professional 
(ST)  positk)ns 


Minimum 


$83316 

84.303 
84.199 
83,304 
82.601 
83396 
82344 
83.560 
83,800 
85.143 
83308 
82372 
82.569 
84.479 
82.401 

84.543 

82.553 
82.601 

83.896 
82,880 
82.401 
82.401 
82.401 
83,032 
84371 
83.064 


Maximum 


$120,166 

122.029 
121.878 
120383 
119364 
120371 
120,062 
120.953 
121300 
'  123.100 
120.444 
119,958 
119318 
122383 
119375 

122.376 

119.495 
119.564 

121.439 
119.969 
119375 
119375 
119375 
120.189 
122.850 
120335 
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Senior  Executive  Service  and  employees  in  Senior-Level  and 
Scientific  or  PpoFESSiONAL  Positions— Continued 

iffective  January  1994J 


Locality  pay  area 


WashingtorvBaltimofe,  DC-MD-VA-WV 
Rest  of  U.S 


Salary  T(  Die  No.  94-ES  (LOC)— Senior  Executive  Service  (SES) 


ES-1 


96.830 
95.771 


'  Rate  limited  to  the  rate  for  level  III  of  ttw  Executive  Sche  dule  (5  U.S.C.  5304(g)(2)). 


NOTE:  Law  enforcement  officers  are  entitled  to  the  rates 
gay  are  considered  basic  pay  only  for  certain  purposes— s(ie 


ES-2 


101.520 
100.410 


ES-3 


106.106 
104.946 


ES-4 


111,839 
110.616 


ES-5 


116.529 
115.255 


ES-6 


120.594 
119.275 


Salary  tattle  No.  94- 
SL/ST  (LOC>-Sen- 
ior-tevel  (SL)  and  sci- 
entific or  professional 
(ST)  positions 


Minimum 


83.312 
82.401 


Maximum 


120.594 
119.275 


Ml  salary  tables  94-ES  (LEO)  or  94-SL/ST  (LEO),  as  appropriate.  Locality  rates  of 
■'-  "1994  Salary  Tables  for  Members  of  the  Senior  Executive  Service.  Enployees  in 


Senior-Level  and  Scientific  or  Professional  Positions,  Administrative  Law  Judges,  and  Members  of  Boards  of  Contract  Appeals"  cover  sheet 

L(XAUTY  Rates  of  Pay  for  Administrative  Law  Judges  and  Members  of  Boards  of  Contract  Appeals 

lEffective  January  1994) 


r 


Locality  pay  area 


MA-NH- 


AtJanta.  QA  

Bostoo-VVorc8Ster-t.awrenc8, 

ME-CT  . „... 

Chicago-Gary-Kenosha,  IL-»t*-W1 

Oncinnaft+Hainillon.  OH-KY-)N 

CleveiafxJ-Akroa  OH 

Da«as-Foft  Worth.  TX 

Dayton-SpringlieW,  OH 

Denver-BooWer-Greeley,  CO  

Dotrort-Ann  Artxx-Flinl.  Ml 

Houst(x>-Galvesttx>-Bfa2oria.  TX  ......_ 

Huntsville,  AL . 

IrxJianapoils.  IN ^ 

Kansas  City,  MO-KS 

Los    Angcies-Rivefside-Orange    Courrty, 

CA  _ „ 

Mennphis,  TN-AR-WS  ..._. 

New  York-N.  New  Jersey-Long  Island, 

NY-NJ-CT-PA  

Norfoft-Virginia     Beach-Newpo«1     News, 

VA-NC  

Oklahoma  City,  OK 

Ptiitadeiphia-Witmington-Atlantic  Oty.  PA- 

NJ-OE-MD 

Sacramerrto-Yoto.  CA  ...,_..; 

SL  Louis,  MO-IL 

San  Lake  City-Ogden.  UT 

San  Antonio,  TX  

San  Diego,  CA „ 

San  Francisco-Oakland-San  Jose.  CA 

Seattle-Tacoma-BrerTwrton,  WA 

WaatMngton-Battimore,  CX>-MO-VA-WV  .. 
Rest  of  U.S 


AL-<3/A 


$78,108 

79,319 
79,221 
78,379 
77,717 
78.371 
78.040 
78,619 
78345 
80,108 
78,288 
77.973 
77.687 

79,484 
77,529 

79.544 

77,672 
77,717 

78,935 
77,980 
77,529 
77.529 
77.529 
78.123 
79.853 
78,153 
78,386 
77.529 


Salary  ttbte  No.  94-AU  (LOC>— Administrative  Law  Judges 


AL-3/B 


S84.116 

85,420 
83,315 
84,408 
83,695 
84.400 
84,043 
84.667 
84.910 
86,271 
84,311 
83,970 
83,663 

85,598 
83.493 

85,663 

83,646 
83,695 

85,007 
83,979 
83,493 
83,493 
83,493 
84.132 
85,995 
84,165 
84,416 
83,493 


M.-3K 


>  RaM  Kcnilad  to  lAa  nw  tor  l«v«  IH  of  tie  Executive  Schedule  (5  U.S.C 

NOTi:  LocaMy  rales  o«  pay  are  considerad  basic  pay  only  tor  cartan  ,_ 

e>-itific  or  Prolassional  Positions.  Admnisirative  Law  Judges,  wid  Members 


S9  1,125 

9  .522 
9  ,409 
9(1,437 
81,673 
91,428 
91,046 
9  1,715 
» 1,975 
g(!,433 
91,333 
81,968 
81.639 

9  ,712 
811,466 

9  .782 

81,621 
81.673 

9  ,079 
811,977 
a  1,456 
8{  1,456 
a, 456 
91,142 
91  ,138 
91,177 
91,446 
81,456 


AL-3/0 


$96,133 

97,623 
97,503 
96,466 
95,652 
96,457 
96.050 
96.762 
97,040 
98.595 
96.355 
95,966 
95,614 

97327 
95,420 

97,901 

95.596 
95,652 

97,151 
95.975 
96,420 
95,420 
95,420 
96,151 
98,280 
96,188 
96,475 
95,420 


AL-3/E 


$102,141 

103,724 
103397 
102,495 
101,630 
102,485 
102,053 
102,810 
103,106 
104,757 
102377 
101,964 
101390 

103.941 
101,384 

104,020 

101,571 
101,630 

103,223 
101374 
101,384 
101,384 
101384 
102.161 
104.423 
102^00 
102305 
101,384 


AL-3/F 


$108,149 

109,826 
109,691 
108324 
107.608 
108.514 
108.056 
108,858 
109.170 
110,919 
108,399 
107,962 
107,566 

110,055 
107,348 

110,138 

107346 
107,608 

109,295 
107,972 
107,384 
107,384 
107384 
108,170 
110,565 
108.212 
108.535 
107.348 


AL-2 


$114,158 

115,927 
115,784 
114353 
113386 
114,542 
114,059 
114,905 
115,235 
117.081 
114.422 
113.960 
113342 

116,169 
113,311 

116,257 

113,520 
113,586 

115,367 
113.971 
113.311 
113,311 
113,311 
114,180 
116,708 
114,224 
114364 
113.311 


AL-1 


$120,166 

122,029 
121,878 
120,583 
119,564 
120371 
120,062 
120,953 
121.300 
■123,100 
120,444 
119.958 
119.518 

122.283 
119,275 

122,376 

119,495 
119.564 

121,439 
119,969 
119,275 
119^75 
119575 
120,189 
122,850 
120,236 
120,594 
119,275 


Salary  table  No.  94-eCA  (LOG)— 
Members  of  Boards  o(  Contract  Ap- 
— —  (BOA) 


Chairman 


$120,166 

122.029 
121378 
120,583 
119,564 
120,571 
120,062 
120,953 
121,300 
•123,100 
120,444 
119,958 
119,518 

122.283 
119,275 

122376 

119,495 
119,564 

121,439 
119,969 
119,275 
119,275 
119,275 
120,189 
122,860 
120,235 
120394 
119.275 


Vice  chair- 
man 


Si  16.561 

118.368 
118.222 
116.965 
115.977 
116,954 
116.460 
117.324 
117.661 
119,546 
116,830 
116,359 
115,933 

118315 
115,697 

118,705 

115,910 
115,977 

117.796 
116.370 
115.697 
115.697 
115.697 
116.583 
119.165 
116.628 
116.976 
115,697 


members 


$112,956 

114,707 
'  114,566 
113,348 
112391 
113,337 
112.858 
113,696 
114,022 
115,849 
113517 
112,760 
112347 

114,946 
112,119 

115,033 

112,325 
112,391 

114.152 
112.771 
112.119 
112.119 
112.119 
112,978 
115,479 
113,021 
113358 
112,119 


saomoKZ)). 


Purpos«-sae  "1994  Salary  TaWes  tor  Members  of  the  Senior  Executive  Service. 
~  a  Bbantt  of  Contract  Appeals"  cover  sheeL 


Emptoyaes  in  Senior-Level  and  Sd- 
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Special  Uw  Enforcement  Adjusted  Rates  of  Pay  for  Members  of  the  Senior  Executive  Service  and 
Employees  in  Senior-Level  and  Soentirc  or  Professional  Positions 

[Effective  January  1994] 


Special  pay  adjustment  area 


Boston-Worcester-Lawrence.  MA-NH-ME- 

CT ™ 

Los  Angetes-Riverside-Orange  County.  CA 

New  York-N.  New  Jersey-Long  Island,  NY- 

f^J-CT-PA  ..._ _ 

San  Diego,  CA  

San  Francisco-OaMand-San  Jose,  CA 


Salary  table  No.  94-ES  (LEO>-Senior  Executive  Service  (SES) 


ES-1 


$107,764 

107.764 

107.764 
100.332 
107.764 


ES-2 


$112,984 

112.984 

112.984 
105.192 
112.984 


E&-3 


$118,088 

118.068 

118.088 
109.944 
118.088 


ES^ 


<  $123,100 
'  123.100 

1 123.100 

115.884 
'123,100 


ES-6 


'$123,100 

1 123.100 

1 123.100 

120.744 

1 123.100 


E&-6  Salary 


'  $123,100 

'  123,100 

'  123.100 
'  123.100 
'  123.100 


Salary  table  No.  94- 
SUST  (LEO>-Ser*jr- 

Level  (SL)  and  Sci- 

enttfic  or  Professional 

(ST)  Positions 


Minimum 


$92,720 

92,720 

92.720 
86.325 
92.720 


Maximum 


'$123,100 

'  123.100 

'  123,100 
1 123,100 
'  123.100 


1  Rate  limited  to  the  rate  for  level  III  of  the  Executive  Schedule  (5  U.S.C  5304(g)(2)) 
CfisA^  ™^  '™^'****  ^^^  Barbara  County  or  that  portkMi  of  Edwards  Air  Force  Base  outside  the  Los  Angetes^^iverside-Orange  County.  CA 

J^I^'nS'SHfl?  enfwcerTOnt  adjieted  rates  of  ^y  are  considered  basic  pay  only  for  certain  purposes-see  "1994  Salary  Tables  for  Mem- 
^  Sf  B^SflS'cS^SA^^bSS?^^  •"  ^"'^^-'-^"^  ^  S«entific  or  Professional  PoSSS^Administrativ.  OTu^eTaiSJ  K 

1994  Salary  Table  for  The  Executive  Schedule 

January  1994 
The  scheduled  rates  of  pay  for  the  Executive  Schedule  were  authorized  under  5  U.S.C.  5318  and  Executive  Order 
12826  of  December  30.  1992.  Pubhc  Uw  103-123  canceled  the  general  pay  adjustment  for  the  General  Schedule  for 
1994.  which  resulted  in  no  adjustment  in  the  Executive  Schedule  for  1994. 


Rates  of  Pay  for  the  Executive  Schedule 

Effective  January  1993 

Salary  Table  No.  94-EX.— 
Executive  Schedule  (EX) 


Annual 
rate 

Level  II 

$148,400 
133600 

Level  III 

Level  IV  

123,100 
115.700 
108.200 

Level  V 

Definitions  of  Locality  Pay  Areas 

The  regulation  defining  the  locality 
pay  areas  (5  CFR  §  531.603)  was  issued 
by  the  Office  of  Personnel  Management 
under  the  authority  in  5  U.S.C.  5304(1). 
With  two  exceptions,  the  geographic 
boundaries  of  the  pay  localities  for  the 
first  locality  payments  coincide  with  the 
boundaries  of  the  27  Metropolitan 
Statistical  Areas  (MSA's)  and 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA*s)  within  which  the 
Bureau  of  Labor  Statistics  conducted 
salary  surveys  for  locality  pay  purposes, 
plus  1  additional  area  composed  of  the 
"Rest  of  the  United  States."  MSA's  and 
CMSA's  are  defined  by  the  Office  of 
Management  and  Budget  in  0MB 
Bulletin  No.  93-17,  Jime  30, 1993. 

The  two  exceptions  are  the  Los 
Angeles-Riverside-Orange  County,  CA, 


and  the  Washington-Baltimore.  DC- 
MD-VA-WV.  locality  pay  areas.  These 
two  areas  also  include  certain  areas 
outside  the  corresponding  CMSA's. 
The  definitions  of  the  locality  pay 
areas  follow.  Unless  otherwise  noteid,  all 
of  the  components  listed  below  are 
counties.  The  geographic  codes  are 
maintained  by  the  General  Services 
Administration,  which  periodically 
publishes  them  in  WoHdwide 
Geographic  Location  Codes.  The 
geographic  codes  listed  for  the  majority 
of  the  pay  areas  consist  of  a  2-digit  State 
and  a  3-digit  county  identifier.  When 
necessary,  city  codes  were  added  to  the 
geographic  code.  These  areas  are 
identified  by  a  2-digit  State,  a  4-digit 
city,  and  a  3-digit  county  code.  The 
District  of  Columbia  is  identified  by  its 
2-digit  State  code  only. 

In  parts  of  the  Boston  and  New  York 
pay  areas  where  nine-digit  codes  are 
used,  this  list  covers  all  locations  within 
the  boundaries  of  the  pay  area  that  are 
listed  in  Worldwide  Geographic 
Location  Codes.  Some  minor  civil 
divisions  that  are  part  of  the  0MB 
definition  of  the  (I^SA  do  not  appear 
here  because  they  have  no  geographic 
code.  In  some  instances,  there  are 
multiple  locations  within  a  single  minor 
civil  division  that  have  a  geographic 
code.  Each  is  listed  here  separately. 


Atlanta.  GA 

13-013 

Barrow 

13-015 

Bartow 

13-045 

Carroll 

13-057 

Cherokee 

13-063 
13-067 

Clayton 
Cobb 

13-077 

Coweta 

13-089 

Dekalb 

13-097 
13-113 
13-117 
13-121 

Douglas 
Fayette 
Forsyth 
Fulton 

13-135 

Gwinnett 

13-151 
13-217 

Henry 
Newton 

13-223 

Paulding 

13-227 

Pickens 

13-247 

Rockdale 

13-255 
13-297 

Spalding 
Walton 

Boston-Worcester-Lawrence.  MA-NH- 
ME-CT 

Massachusetts 

25-009    all  of  Essex  County 
25-017    all  of  Middlesex  County 
25-021    all  of  Norfolk  County 
25-023    all  of  Plymouth  County 
25-025    all  of  Suffolk  County 

The  following  parts  of  Bristol  County: 
250007005    Acushnet 
250039005    Assonent 
250096005    Berkley 
250188005    Chartley 
250251005    Dartmouth 


Dighton 
East  Freetown 
Easton 
Fairhaven 
Freetown 
Mansfield 
New  Bedford 
North  Dartmouth 
North  Dighton 
North  Easton 
Norton 
Raynham 
Raynham  Center 
Segreganset 
South  Dartmouth 
South  Easton 
Taunton 


2244 

250254005 
250281005 
250299005 
250315005 
250385005 
250670005 
250850005 
250911005 
250912005 
250913005 
250924005 
251064005 
251062005 
251135005 
251219005 
251225005 
251280005 

The  following  part  of  Hampden 
County: 

250489013  Holland 

The  following  parts  of  Worcester 
County: 

250032027  Ashbumham 

250055027  Auburn 

250079027  Barre 

250080027  Barre  Plains 

250098027  Berlin 

250110027  Blackstone 

250117027  Bolton 

250123027  Boylston 

250150027  Brookfield 

250185027  Charlton 

250186027  Charlton  City 

250189027  Charlton  Depot 

250220027  Clinton 

250252027  Douglas 

250263027  Dudley 

250272027  East  Brookneld 

250280027  East  Douglas 

250902027  Northbridge 

250910027  N.  Brookfield 

250916027  N.  Grafton 

250918027  N.Oxford 

250927027  N.  Uxbridge 

250944027  Oakdale 

250943027  Oakham 

250980027  Oxford 

250999027  Paxton 

251045027  Princeton 

251080027  Rochdale 

251100027  Rutland 

251172027  Shrewsbury 

251200027  South  Barre 

251203027  South  Berlin 

251204027  Southborough 

251210027  Southbridge 

250297027  East  Princeton 

250332027  Fayville 

250350027  Fitchburg 

250390027  Gardner 

250436027  Grafton 

250467027  Harvard 

250480027  Holden 

250510027  Hopedale 

250555027  Jefferson 

250565027  Lancaster 

250585027  Leicester 

250610027  Leominster 
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250619027 
250640027 
250664027 
2507450  27 
2507800  27 
2507850^7 
250820027 
2508340^7 
2509000^7 
251228027 
251240027 
2512600^7 
251273027 
251266027 
2512710fe7 
2512780 J7 
251269027 
251283027 
251310027 
2513200  27 
2513760  27 
2513800  27 
251390027 
251395027 
2514100fe7 
251439027 
251455027 
251470027 
251500027 
2515200  27 


Linwood 

Lunenburg 

Manchaug 

Mendon 

Milford 

Millbury 

Millville 

Momingdale 

Northborough 

South  Grafton 

South  Lancaster 

Spencer 

Sterling 

Sterling  Junction 

Still  River 

Sturbridge 

Sutton 

Templeton 

Upton 

Uxbridge 

Waterville 

Webster 

Westborough 

West  Boylston 

West  Brookfield 

Westminster 

West  Upton 

Whitinsville 

Winchendon 

Worcester 


New  Hai  ipshire 

The  fo  lowing  parts  of  Hillsborough 
County: 

330011011  Amherst 

330018011  Bedford 

3300310  LI  Brookline 

330160011  Goffstown 

330180011  Greenville 

330234011  Hollis 

3302400 J 1  Hudson 

3302990^1  Utchfield 

330310011  Manchester 

330324001  Mason 

330334011  Merrimack 

330340011  Milford 

330344011  Mont  Vernon 

330350011  Nashua 

330357011  New  Ipswich 

330401011  Pelham 

330434011  Reeds  Ferry 

330509011  Weare 

3305400^1  Wilton 

The  fo  lowing  part  of  Merrimack 
County: 

3302360  [3  Hooksett 

The  following  parts  of  Rockingham 
County:  I 

33OOI20I5  Atkinson 

3300130i5  Aubimi 

3300250  5  Brentwood 

3300320  .5  Candia 

3300450  .5  Chester 

330087015  Danville 

330085015  Derry 

330105015  East  Derry 

330108015  East  Hampstead 

3301120^5  East  Kingston 


JMI 


330123015  Epping 

330130015  Exeter 

330153015  Fremont 

330176015  Greenland 

330195015  Hampstead 

330200015  Hampton 

330199015  Hampton  Beach 

330201015  Hampton  Falls 

330252015  Kensington 

330255015  Kingston 

330305015  Londonderry 

330355015  New  Castle 

330354015  Newfields 

330356015  Newington 

330370015  Newmarket 

330381015  Newton 

330382015  Nevrton  Junction 

330391015  North  Hampton 

330384015  North  Salem 

330417015  Plaistow 

330430015  Portsmouth 

330435015  Raymond 

330445015  Rye 

330447015  Rye  Beach 

330448015  Salem 

330462015  Sandown 

330466015  Seabrook 

330474015  South  Danville 

330475015  South  Hampton 

330478015  Stratham 

330533015  West  Rye 

330527015  Westville 

330551015  Windham 

The  following  parts  of  Strafford 
County: 

330029017  Barrington 

330090017  Dover 

330100017  Durham 

330140017  Farmington 

330281017  Lee 

330311017  Madbury 

330342017  Milton 

330345017  Milton  Mills 

330440017  Rochester 

330443017  Rollinsford 

330470017  SomerSworth 

Maine 

The  following  parts  of  York  County: 

230450031  Berwick 

231445031  CapeNeddick 

232450031  Eliot 

234250031  Kittery 

234300031  Kitterypoint 

237450031  South  Berwick 

239800031  York 

239900031  York  Beach 

239950031  York  Harbor 

Connecticut 

Theiollowing  parts  of  Windham 
County: 

090231015  Fabyan 

090259015  Grosvenordale 

090373015  Mechanicsville 

090500015  N.  Grosvenordale 

090603015  Quinebaug 

090749015  Thompson 


Chicago-Gary-Kenosha.  IL-IN-WI 

Illinois 

17-031 

Cook 

17-037 

DeKalb 

17-043 

EluPage 
Grundy 

17-063 

17-089 

Kane 

17-091 

Kankakee 

17-093 

Kendall 

17-097 

Uke 

17-111 
17-197 

McHenry 
Will 

Indiana 

18-089 

Uke 

18-127 

Porter 

Wisconsin 

55-059 

Kenosha 

Cincinnati-Hamilton.  OH-KY-IN 

Ohio 

• 

39-015 

Brovm 

39-017 

Butler 

39-025 

Clermont 

39-061 

Hamilton 

39-165 

Warren 

Kentucky 

21-015 

Boone 

21-037 
21-077 

Campbell 
Gallatin 

21-081 

Grant 

21-117 

Kenton 

21-191 

Pendleton 

Indiana 

18-029 

Dearborn 

18-115 

Ohio 

Cleveland- Akron.  OH 

39-007 

Ashtabula 

30-035 
39-055 
39-085 

Cuyahoga 

Geauga 

Lake 

39-093 

Lorain 

39-103 

Medina 

39-133 
39-153 

Portage 
Summit 

Dallas-Fort  Worth.  TX 

48-085 

Collin 

48-113 

Dallas 

48-121 

Denton 

48-139 

Ellis 

48-213 

Henderson 

48-221 

Hood 

48-231 

Hunt 

48-251 

Johnson 

48-257 

Kaufinan 

48-367 

Parker 

48-397 

Rockwall 

48-439 

Tarrant 

Dayton-Springfield,  OH 

39-023 

aark 

39-057 

Greene 

39-109 

Miami 

39-113    Montgomery 
Denver-Boulder-Ckeeley,  CO 

08-001  Adams 

08-005  Arapahoe 

08-013  Boulder 

08-031  Denver 

08-035  Douglas 

08-059  Jefferson 

08-123  Weld 

Detroit-Ann  Arbor-Flint.  MI 


26-049 

Genesee 

26-087 

Lapeer 

26-091 

Lenawee 

26-093 

Livingston 

26-099 

Macomb 

26-115 

Monroe 

26-125 

Oakland 

26-147 

St.  Clair 

26-161 

Washtenaw 

26-163 

Wayne 

Houston-Galveston-Brazoria.  TX 

48-039 

Brazoria 

48-071 

Chambers 

48-157 

Fort  Bend 

48-167 

Galveston 

48-201 

Harris 

48-291 

Uberty 

48-339 

Montgomery 

49-473 

Waller 

Huntsville.  AL 

01-083 

Limestone 

01-089 

Madison 

Indianapolis.  IN 

18-011 

Boone 

18-057 

Hamilton 

18-059 

Hancock 

18-063 

Hendricks 

18-081 

Johnson 

18-095 

Madison 

18-097 

Marion 

18-109 

Morgan 

18-145 

Shelby 

Kansas  City.  MO-KS 

Missouri 

1 

29-037 

Cass 

29-047 

Clay 

29-049 

Clinton 

29-095 

Jackson 

29-107 

Lafayette 

29-165 

Platte 

29-177 

Ray 

Kansas 

20-091 

Johnson 

20-103 

Leavenworth 

20-121 

Miami 

20-209 

Wyandotte 

Los  Angeles-Riverside-Orange  Co 
CA 

06-037 

Los  Angeles 

06-059 

Orange 

06-065 

Riverside 

06-071    San  Bernardino 
06-083    Santa  Barbara 
06-011    Ventura 

061077029    Edwards  Air  Force  Base 

Memphis,  TN-AR-MS 

Tennessee 

47-047  Fayette 
47-157  Shelby 
47-167    Tipton 

Arkansas 

05-035    Crittenden 

Mississippi 

28-033    DeSoto 

New  York-Northern  New  Jersey-Long 
Island.  NY-NJ-CT-PA 

New  York 


36-005 
36-027 
36-047 
36-059 
36-061 
36-071 
36-079 
36-081 
36-085 
36-087 
36-103 
36-119 


Bronx 

Dutchess 

Kings 

Nassau 

New  York 

Orange 

Putnam 

Queens 

Richmond 

Rockland 

Suffolk 

Westchester 


New  Jersey 


34-003 
34-013 
34-017 
34-019 
34-021 
34-023 
34-025 
34-027 
34-029 
34-031 
34-035 
34-037 
34-039 
34-041 


Bergen 

Essex 

Hudson 

Hunterdon 

Mercer 

Middlesex 

Monmouth 

Morris 

Ocean 

Passaic 

Somerset 

Sussex 

Union 

Warren 


Connecticut 

09-001    all  of  Fairfield  County 
09-009    all  of  New  Haven  County 

The  following  parts  of  Litchfield 
County: 

090051005  Bethlehem 

090083005  Bridgewater 

090247005  Gaylordsville 

090372005  Marble  Dale 

090450005  New  Milford 

090454005  New  Preston 

090535005  Oakville 

090629005  Roxbury 

090740005  Thomaston 

090802005  Washington 

090805005  Washington  Depot 

090817005  Watertown 

090857005  Woodbury 

The  following  parts  of  Middlesex 
County: 
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090130007    Clinton 
00332007    Killingsworth 

Pennsylvania 
42-103    Pike 

Norfolk-Virginia  Beach-Newport  News, 
VA-NC 

Virginia 


51-073 

Gloucester 

51-093 

Isle  of  Wight 

51-095 

James  City  County 

51-115 

Mathews 

51-199 

York 

51-550 

Chesapeake  city 

51-650 

Hampton  city 

51-700 

Newport  News  city 

51-710 

Norfolk  city 

51-735 

Poquoson  city 

51-740 

Portsmouth  city 

51-800 

Suffolk  city 

51-810 

Virginia  Beach  city 
Williamsburg  city 

51-830 

North  Carolina 

37-053 

Currituck 

Oklahoma  City,  OK 

40-017 

Canadian  - 

40-027 

Cleveland 

40-083 

Logan 

40-087 

McClain 

40-109 

Oklahoma 

40-125 

Pottawatomie 

Phi  ladel  phia-Wilmington- At) 

PA-NJ-DE-MD 

Pennsyli 

^ania 

42-017 

Bucks 

42-029 

Chester 

42-045 

Delaware 

42-091 

Montgomery 

42-101 

Philadelphia 

New  Jersey 

34-001 

Atlantic 

34-005 

Burlington 

34-005 

Camden 

34-009 

Cape  May 

34-011 

Cumberland 

34-015 

Gloucester 

34-033 

Salem 

Delaware 

10-003 

New  Castle 

Maryland 

24-015 

Cecil 

Sacra  nento-Yolo,  CA 

0&-017  El  Dorado 

06-0(  1  Placer 

06-Ot  7  Sacramento 

06-113  Yolo 

St.  Lo  iis,  MO-IL 

Miss€  Liri 

Th«  following  part  of  Crawford 
Count  y: 

2976:3055    Sullivan  Qty 
29-03 1    Franklin 
29-01  9    Jefferson 
2»-ll  3    Lincoln 
29-i(  J    St.  Charles 
29-l(  »    St.  Louis 
29-21  3    Warren 
29-51)    St.  Louis  city 


Illino  i 


17-oap 

17-11 

17-1 

17-1 


113 
-13  J 
-16  J 


48-02) 
48-091 
48-18^ 
48-49) 


Clinton 
Jersey 
Madison 
Monroe 
St.  Clair 


Salt  L  ike  City-Ogden.  UT 

49-01 1    Davis 
49-03  5    Salt  Lake 
49-05^    Weber 

San  A  itonio,  TX 


Bexar 
Comal 
Guadalupe 
Wilson 


San  D  ego,  CA 

06-07 )    San  Diego 

San  Fi  ancisco-Oakland-San  Jose,  CA 

06-00 1  Alameda 

06-01 1  Contra  Costa 

06-041  Marin 

06-05 )  Napa 

06-07 )  San  Francisco 

06-081  San  Mateo 

06-085  Santa  Clara 

06-08  r  Santa  Cruz 

06-09 )  Solano 

06-09'  Sonoma 

Seattli  -Tacoma-Bremerton,  WA 


53-02) 
53-03  J 
53-03) 


Island 

King 

Kitsap 


53-053  Pierce 

53-061  Snohomish 

53-067  Thurston 

Washington-Baltimore,  DC-MD-VA-WV 

11    District  of  Columbia 

Maryland 

24-003  Anne  Arundel 

24-005  Baltimore 

24-009  Calvert 

24-013  Carroll 

24-017  Charles 

24-021  Frederick 

24-025  Harford 

24-027  Howard 

24-031  Montgomery 

24-033  Prince  George's 

24-035  Queen  Anne's 

24-037  St.  Mary's 

24-043  Washington 

24-510  Baltimore  city 

Vii^inia 

51-013 
51-043 
51-047 
51-059 
51-061 
51-099 
51-107 
51-153 
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Arlington 
Clarke 
Culpeper 
Fairfax 
Fauquier 
King  George 
Loudoun 
Prince  William 


51-177    Spotsylvania 

51-179  Stafford 

51-187  Warren 

51-510  Alexandria  city 

51-600  Fairfax  city 

51-610  Falls  Church  city 

51-630  Fredericksburg  city 

51-683  Manassas  city 

51-685  Manassas  Park  city 

West  Virginia 

54-003    Berkeley 
54-037    Jefferson 

Rest  of  U.S. 

Those  portions  of  the  48  contiguous 
States  and  the  District  of  Columbia  not 
located  within  another  locality  pay  area. 

(FR  Doc.  94-670  Filed  1-12-94, 8:45  ami 
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DEPARTMENT  OF  THE  INTERrOR    ~ 

Bureau  of  Indian  Affairs 

25CFRPart23 
RIN  107fr-AC55 

Indian  Child  Welfare  Act 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  publishing  final  Indian  Child 
Welfare  Act  (ICWA)  grant  regulations  in 
response  to  comments  received  during 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  comment  period  and  in 
response  to  recommendations  received 
from  numerous  Indian  tribes,  Indian 
organizations  and  other  interested 
parties  during  a  series  of  consultation 
sessions  held  during  1990-1992.  Indian 
tribes  collectively  recommended  the 
conversion  of  the  current  competitive 
grant  award  process  to  a  noncompetitive 
funding  mechanism  for  tribes,  the 
stabilization  of  tribal  ICVVA  programs 
through  the  provision  of  recurring  base 
funding,  and  the  continuation  of  a 
competitive  award  system  for  off- 
reservation  Indian  organization 
applicants. 

EFFECTIVE  DATE:  February  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  B.  Tippeconnie,  Division  of  Social 
Services,  Bureau  of  Indian  Afliairs. 
£)epartment  of  the  Interior,  telephone 
(202) 208-2721. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  published  under  authority 
delegated  by  the  Secretary  of  the  Interior 
(Secretary)  to  the  Assistant  Secretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8.  This  final  rule, 
revising  regulations  which  govern  the 
ICWA  grant  process  as  codified  at  25 
CFR  part  23,  was  preceded  by  the 
publication  of  the  NPRM  in  the  Federal 
Register  on  January  12, 1993  (Vol.  58, 
No.  7),  with  a  30-day  public  comment 
period. 

Current  regulations  provide  for  the 
competitive  award  of  ICWA  grants  to 
Indian  tribes  and  off-reservation  Indian 
organizations  based  on  the  BIA's  review 
of  applications.  In  the  past,  limited 
appropriations  necessitated  the 
competitive  award  process.  Under  this 
system,  tribes  were  unable  to  develop 
long-range  plans  and  programs  due  to 
the  uncertainty  of  sustained  resources. 
Moreover,  administration  of  this 
program  was  costly  and  time 
consuming,  because  tribes  needed  to 
complete  lengthy  applications  for  ICWA 
grant  funds  which  were  then  reviewed 
and  considered  by  BIA. 


In  order  for  the  BIA  to  convert  to  a 
noncompetitive  grant  award  system  for 
tribes,  it  li'as  necessary  to  secure 
sufficientllCWA  appropriations.  In  FY 
1992,  thepLA  requested  a  substantial 
increase  in  appropriations  for  the  ICWA 
grants  program  so  that  noncompetitive 
awards  cduld  be  made  to  tribtes.  This 
was  expl^ned  in  the  BIA's  budget 
request  and  was  approved  by  the  Office 
of  Management  and  Budget,  creating  a 
$16,786,000  program.  The  FY  1994 
ICWA  appropriations  include 
$22,905.0100  for  Indian  tribes  and 
$l,735,0(i)  for  off-reservation  Indian 
organizations.  These  increased  ICWA 
funds  ana  the  revised  regulations  will 
fulfill  the.BIA's  goal  to  convert  to  a 
noncompetitive  award  system  for  all 
federally  recognized  tribes,  enabling 
them  to  a|:cess  recurring  base  ICWA 
funds  vialthe  tribe/agency  funding 
mechanistn  already  in  place.  The 
revised  re  gulations  will  require  all 
applicant  i  to  develop  multi-year 
compreht  nsive  programs  which  will 
reduce  thfe  overall  burden  on  the  public 
and  the  Federal  Government  by 
reducing  uie  amount  of  time,  resources, 
and  paperwork  associated  with 
implemeating  the  current  competitive 
grant  application  system  and  related 
grant  adnjinistration  and  fiscal 
activities!  Additionally,  all  program 
operation  activities  will  be  moved  from 
the  headduarters  level  to  the  lowest 
possible  lavel  of  decisionmaking,  and 
the  appe^s  process  will  be  streamlined 
substantially  for  all  applicants  at  all 
levels  of  government.  Thus,  the  revised 
regulations  will  be  less  burdensome  and 
more  cosj-effective,  and  efficient. 

Although  these  regulations  convert 
ICWA  gr^ts  to  a  noncompetitive 
system  for  federally  recognized  Indian 
tribes  on  Reservations,  the  competitive 
award  system  will  be  retained  for  off- 
reservation  Indian  organizations.  This  is 
because  tpere  will  not  be  sufficient 
ICWA  grant  funds  available  for 
noncompjetitive  awards  to  all  eligible 
off-reserv  ation  Indian  organization 
applicant  s. 

Fifty-fi  ^e  individual  comments  and 
two  docu  ments  containing  consolidated 
recomme  idations  and  comments  were 
received  )y  February  11, 1993,  the 
closing  date  of  the  comment  period.  The 
consolidated  comments  were  the  result 
of  meetings  facilitated  by  two  BIA  area 
offices.  E  ich  comment  was  carefully 
reviewed  by  a  Division  of  Social 
Services  Work  group,  which  adopted, 
rejected  Or  developed  a  modified 
version  of  each  recommendation  for 
incorporation  into  the  final  rule.  Several 
comments  received  after  the  close  of  the 
comment!  period  were  not  considered. 


JMI 


A  number  of  comments  pertained  to 
issues  that  cannot  properly  be  addressed 
in  regulations.  These  comments  fell 
within  one  of  the  following  categories: 

(1)  Matters  outside  the  realm  and 
purview  of  these  regulations  that  may  be 
addressed  through  other  means,  such  as 
state  non-compliance  issues  with 
respect  to  implementing  applicable 
provisions  of  the  Act,  or  special 
consideration  to  extend  a  tribe's  service 
area  so  that  it  may  serve  tribal  members 
residing  in  a  major  urban  area; 

(2)  Proposals  regarding  distribution 
methodologies  for  ICWA  grant  funds, 
such  as  a  distribution  based  upon  where 
the  majority  of  Indian  populations  are 
concentrated;  and 

(3)  Requests  for  examples  and  how 
they  relate  to  specific  circumstances. 
Requests  for  such  information  and 
technical  assistance  on  the  application 
of  specific  regulations  should  be 
directed  to  appropriate  agency  or  area 
office  staff. 

This  final  rule  is  the  result  of 
extensive  consultation  on  this  subject 
matter  since  1990.  The  BIA  is 
committed  to  tribal  participation  in 
fostering  a  true  tribal-BIA  partnership  in 
addressing  priority  issues  in  Indian 
Country.  We  have  communicated  to  the 
Indian  communities  in  various  ways 
that  Indian  child  welfare  services  are  of 
paramount  concern  and  importance  to 
the  BIA.  The  BIA  conducted  a  series  of 
tribal  consultation  sessions  prior  to  the 
pubhcation  of  the  NPRM  revising  the 
current  ICWA  regulations.  The  BIA 
believes  that  Indian  tribes  and  Indian 
organizations  have  had  ample 
opportunity  for  meaningful  input  into 
the  development  of  both  the  proposed 
and  final  regulatory  revisions,  and 
options  for  the  distribution  of  the  ICWA 
grant  funds.  The  following  is  a  brief 
synopsis  of  these  activities. 

In  February  1990,  the  Acting  Deputy 
to  the  Assistant  Secretary — Indian 
Affairs  (Tribal  Services)  called  upon 
each  BLA  area  office  (areas)  to  establish 
tribal  technical  work  groups  for  the 
purpose  of  reviewing  the  existing  ICWA 
grant  process,  identifying  problem  areas, 
and  making  recommendations  for 
improvement.  Additionally,  each  area 
was  requested  to  develop  a  methodology 
for  measuring  the  impact  of  ICWA 
programs.  Working  under  a  tight 
deadline,  the  areas  convened  work 
groups  and  submitted  reports  suggesting 
several  ways  to  improve  the  capabilities 
of  ICWA  programs.  In  September  1990, 
the  BIA  issued  an  executive  summary  of 
the  area  reports  which  contained 
comments  and  recommendations 
received  from  tribes  and  Indian 
organizations.  Essentially,  the  collective 
findings  and  recommendations  of  the 
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woric  groups  addressed  the  competitive 
.  nature  of  the  grant  process  and  the 
impacts  that  unstable,  insufficient 
funding  levels  have  had  on  the 
continuity  ofprograms. 

The  BIA's  Division  of  Social  Services 
then  crafted  proposed  changes  to  25 
CFR  part  23.  incorporating 
recommendations  contained  in  the 
executive  summary,  thereby  revising  the 
regulations  governing  the  ICWA  grant 
process.  The  BIA  di^buted  these  draft 
regulations  to  the  areas  for  a  second 
round  of  consultations  in  March  1991. 
Included  on  the  consultation  agenda 
were  ICWA  funding-related  issues/ 
concerns.  Each  of  the  twelve  areas  met 
the  challenge  and  conducted  field 
hearings  and  solicited  comments  on  the 
proposed  regulations.  Subsequent  to 
these  area  consultation  sessions,  all 
comments  received  from  tribes  and 
interested  parties  were  considered  and 
incorpKHated,  to  the  extent  feasible,  into 
the  NPRM, 

A  third  consultation  session 
facilitated  by  the  BIA  was  held  in 
Denver,  Colorado,  in  November  1991, 
for  the  exclusive  purpose  of  addressing 
the  development  of  options  for  the 
distribution  of  the  ICWA  grant  funds.  At 
this  meeting,  the  BIA  made  a 
commitment  to  continue  tribal 
consultation  on  the  proposed  changes  to 
the  ICWA  grant  process.  Based  on 
recommendations  received  from  tribes 
in  Denver,  the  BIA  developed  nine 
proposed  methods  for  the  distribution  of 
ICWA  grant  funds.  Consistent  v^th  the 
BIA's  govemment-to-govemment 
relation^p  with  Indian  tribes,  the  BIA, 
in  December  1991.  communicated 
directly  with  tribally-elected  officials  in 
conducting  a  prefisience  survey  to  arrive 
at  the  moet  prefiBned  option  for 
distributing  ICWA  grant  funds.  Fiscal 
Year  (FY)  1992  ICWA  grant  hmds  were 
distributed  to  eligible  Indian  tribes 
throu^  a  methodology  reflective  of  a 
combination  of  three  options  most 
preferred  by  tribal  leadership.  Funds 
were  distributed  to  374  tribes  and 
Alaska  native  villages. 

In  summary.  theBIA  has  to  date 
demonstrated  its  commitment  to.  and 
has  Cadlitated  the  consultative  process 
on  behalf  of.  Indian  tribes  and  other 
interested  parties  with  respect  to  the 
ICWA  regulatoiy  revisions. 

Althoii^  the  final  rule  significantly 
differs  in  organization  from  the  NPRM 
as  published,  the  maior  components 
remain  intact  Some  sections  have  been 
rearranged  to  better  delineate  and 
identify  under  one  subpart  all  the 
applicable  sections  on  the  grant 
application  procedures.  Scmie  sections 
have  been  consolidated,  condensed,  or 
rephrased  for  purposes  of  clarity.  After 


careful  consideration  of  all  comments 
and  recommendations  received,  sections 
that  were  considered  no  longer 
necKsary  or  applicable  were  deleted. 
Additionally,  the  ICWA  grant  process 
has  been  divided  into  two  different 
processes:  a  newly-designated  Subpart  C 
pertains  exclusively  to  Indian  tribes  and 
a  newly  designated  Subpart  D  pertains 
exclusively  to  off-reservation  Indian 
organization  applicants  pursuant  to  25 
U.S.C.  1932.  In  response  to 
recommendations  received,  both 
processes  also  have  been  restructured  so 
that  ICWA  grants  will  be  processed  by 
the  appropriate  BIA  agency  or  area 
office.  The  move  in  this  direction  is 
consistent  with  BIA  policy  that  program 
decisions  be  made  by  BIA  line  officials 
at  the  lowest  level  of  decision-making. 

Contingent  upon  annual 
congressional  appropriations,  the 
purposes  of  the  final  rule  remain  the 
same  as  announced  in  the  NPRM. 
namely: 

(1)  To  convert  the  competitive  ICWA 
grant  award  process  to  a  noncompetitive 
award  system  for  eligible  Indian  tribes; 

(2)  To  promote  long-term  planning; 

(3)  To  stabilize  andproviae  core 
funding  for  tribal  ICWA  programs, 
enabling  them  to  develop,  coordinate, 
and  implement  comprehensive  Indian 
child  and  femily  service  programs; 

(4)  To  provide  for  off-reservation 
ICWA  programs  to  continue  to  be 
awarded  competitively;  and 

(5)  To  establish  new  requirements  for 
internal  evaluation  processes  for  all 
grantees. 

In  all  its  consultation  sessions  on 
regulatory  revisions  to  date,  the  BIA  has 
made  known  publicly  its  intentions  for 
implementing  both  the  proposed 
noncompetitive  ICWA  grant  award 
system  for  fisderally  recognized  Indian 
tribes  and  Alaska  native  villages,  and 
the  competitive  award  system  for  off- 
reservation  Indian  organization 
appUcants.  The  following  is  background 
information  on  and  the  reasons  why  the 
BIA  has  determined  it  would  develop 
and  implement  two  separate  grant 
processes. 

(1)  Public  Law  95-608  statutorily 
treats  federally  recognized  Indian  tribes 
and  off-reservation  Indian  organization 
applicants  differently  at  25  U.S.C  1931 
and  1932  respectively.  25  U.S.C  1931 
delineates  for  Indian  tribes  eight 
separate  ICWA  program  activities,  while 
25  U.S.C  1932  identifies  four  ICWA 
program  activities  for  off-reservation 
Indian  ofganizations.  Moreover,  under 
25  U.S.C  1931.  tribes  may  use  ICWA 
funds  as  non-Federal  matching  shares 
for  programs  administered  under  the 
Social  Security  Act.  This  provision  is 
consistent  with  entities  considered 


eligible,  by  other  Federal  programs,  to 
apply  for  and  administer  Social  Security 
Act  programs,  whereas  off-reservation 
Indian  organizations  are  not  statutorily 
authorized  to  do  so. 

(2)  The  Federal  government  has  a  ' 
govemment-to-govemment  relationship 
with  the  sovereign  governments  of 
federally  recognized  Indian  tribes  and 
Alaska  native  villages  as  contemplated 

•by  Public  Law  95-608.  Therefore, 
federal  funds  for  whidi  a  tribe  is  eligible 
are  distributed  directly  to  the  tribe  by  a 
Federal  Finance  System.  Once  the 
revised  regulations  are  implemented, 
this  funds  distributi<xi  system  will 
allow  tribes  quidt.  access  to  program 
funds  and  will  reduce  the  burden  hours 
heretofore  required  for  the  execution 
and  administration  of  grants.  The 
Federal  government  does  not,  however, 
have  a  similar  relationship  vfith  off- 
reservation  Indian  organizations 
incorporated  under  state  law.  As  a  result 
of  these  relationships,  the  BIA  may 
develop  and  implement  a 
noncompetitive  grant  aw^rd  system  for 
Indian  tribes,  while  retaining  a 
comp)etitive  system  for  off-reservation 
Indian  organization  applicants. 

(3)  The  Congress  has  been  informed  of 
the  BIA's  intent  to  develop  and 
implement  two  separate  grant  award 
systems,  one  for  Indian  tribes  and 
another  for  off-reservation  Indian 
organization  applicants.  Since  FY  1991, 
the  BIA  has  submitted  budget 
justification  documents  informing  the 
Congress  of  all  actions  contemplated 
with  respect  to  the  implementation  of 
the  new  ICWA  initiative  and  its 
attendant  regulatory  revisions. 

(4)  Beginning  in  FY  1993,  the 
Congress  eennarked  a  national 
allocation  of  ICWA  funds  to  be  avtrarded 
competitively  to  successful  off- 
reservation  Indian  organization 
applicants.  Likewise,  Congress 
earmarked  FY  1993  ICWA  funds  to  be 
granted  noncompetitively  to  tribal 
pro^^ms. 

(5)  Limited  funds  appropriated  and 
earmarked  for  the  off-reservation  ICWA 
grant  competition  precludes  the  BIA 
from  funding  tbese  organizations 
noncompetitively,  because  there  would 
not  be  enough  funds  for  all  eligible  off- 
reservation  Indian  organization 
applicants.  Other  concerns  inherent  in 
the  noncompetitive  funding  of  off- 
reservation  Indian  organization  grantees 
include  the  feet  that  there  is  no  feir 
manner  in  which  the  BIA  may  fund  a 
select  few  of  the  many  eligible 
organizations.  Any  prefermtial 
treatment  given  such  a  select  group 
would  be  deemed  discriminatory  by 
those  organizations  not  funded. 
Considering  the  limited  fonds  available 
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for  successful  off-reservation  Indian 
or:ganization  applicants,  a  competitive 
award  process  is  the  only  alternative 
available  to  the  BIA. 

The  decision  to  continue  a 
competitive  award  system  for  off- 
reservation  Indian  organization 
applicants  should  not  in  any  way  be 
construed  to  mean  that  off-reservation 
ICWA  programs  are  valued  less  than 
tribal  programs.  The  BIA  recognizes  and* 
acknowledges  that  off-reservation  ICWA 
programs  play  an  important  advocacy 
role  on  behalf  of  many  Indian  families 
residing  in  urban  settings  in  brokering 
services  provided  by  urban  agencies/ 
services  providers.  Off-reservation 
ICWA  programs  oftentimes  provide  the 
key  link  between  Indian  tribes  and  their 
tribal  members  residing  off-reservation 
who  may  be  experiencing  crisis 
situations,  particularly  those  involving 
involuntary  child  custody  proceedings 
in  state  courts. 

During  the  November  1991  tribal 
consultation  session  conducted  in 
Denver,  Colorado,  tribes  requested  that 
the  BIA  seek  a  legal  opinion  as  to  the 
applicability  of  the  Indian  Self- 
EJetermination  and  Education 
Assistance  Act  (Pub.  L.  93-638),  as 
amended,  to  tribal  ICWA  grant 
programs.  Tribes  recommended  and 
supported  the  concept  of  converting  the 
competitive  ICWA  grant  award  process 
to  a  noncompetitive  award  system  for 
tribes  under  the  authority  of  Public  Law 
93-638.  Tribes  also  recommended  that 
all  provisions  of  Public  Law  93-638  be 
made  applicable  to  tribal  ICWA 
programs  once  this  conversion 
materiahzes.  In  particular,  tribes  sought 
entitlement  to  contract  support  costs  for 
tribal  ICWA  programs  and  eligibility  for 
indirect  costs  at  the  tribes'  negotiated 
rates  with  the  Office  of  the  Inspector 
General  (OIG).  Ninety  percent  of  tribal 
governments  who  submitted  comments 
during  the  NPRM  comment  period 
reiterated  their  recommendations  with 
respect  to  the  provision  of  contract 
support  funds  for  tribal  ICWA  programs. 

In  response  to  the  BLA's  request  for  a 
legal  opinion  on  behalf  of  Indian  tribes 
with  respect  to  the  specific  issues  stated 
above,  the  Department  of  the  Interior's 
Solicitor  for  Indian  Affairs  determined 
that  there  is  neither  statutory  authority 
nor  Indian  Self-Determination 
regulatory  provisions  which  would 
permit  Title  II  Indian  Child  Welfare  Act 
grant  programs  to  be  awarded  as 
contracts  to  tribes  under  the  authority  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (Pub.  L  93- 
638),  as  amended. 

Pursuant  to  Public  Law  93-638,  as 
amended,  tribes  are  entitled  to  contract 
with  the  BIA  to  plan,  conduct,  and 
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administer  all  or  parts  of  any  program 
which  the  BIA  is  authorized  to 
administer  for  the  benefit  of  Indians. 
However,  grants  made  under  the  Indian 
Child  Welfare  Act  are  not  such  a 
programs  The  BIA  can  neither  operate 
ICWA  pilograms  on  behalf  of  Indian 
tribes  nor  can  it  assume  the  operation  of 
such  a  program  in  the  event  a  tribe  no 
longer  wishes  to  operate  an  ICWA 
program!  Hence,  ICWA  grants  are  not 
contractjble  under  the  regulatory 
provisiots  which  implement  Public 
Law  93-«38.  However,  the  Solicitor 
concludtd  that  there  are  no  statutory  or 
regulatory  restrictions  on  the  allocation 
of  indirect  costs  to  ICWA  grants 
awarded!  to  Indian  tribes  under  section 
201  of  the  Act  (25  U.S.C.  1931)  at  the 
OIG-neglttiated  indirect  cost  rates. 
Therenre,  based  upon  the  above 
Solicitoiys  opinion,  BIA  policy,  and 
subject  to  the  availability  of  contract 
support  funds,  ICWA  contract  support 
costs  forkribes  may  be  paid.  However, 
there  ara  no  funds  currently 
appropriated  for  ICWA  indirect  costs. 

Change^Adopted  Due  to  Comments 
Receive^ 

Comnienf.  A  commenter 
recommended  that  the  purpose 
statement  at  §  23.1  be  restated  to  reflect 
that  these  regulations  govern  the 
provisioji  of  funding  for,  and  the 
adminislration  of  ICWA  programs, 
rather  th^  addressing  the  performance 
of  the  Federal  government's 
responsibilities  under  the  Act. 

Respohse.  The  BLA  agrees  with  the 
recommendation,  and  &e  purpose 
statement  at  §  23.1  incorporates  this 
recommendation. 

Comment.  Commenters  recommended 
that  sevoral  new  definitions  be  added 
because  they  were  necessary,  or  that 
other  definitions  be  clarified  because 
they  weite  unclear  in  meaning. 
Commenters  also  recommended 
deletion  of  entire  definitions  or  portions 
thereof  because  they  were  perceived  to 
be  unneoessary,  confusing,  or  irrelevant 
to  the  ICiVA  grant  process.  Two 
commenters  recommended  the  deletion 
of  any  reiferences  to  status  offenses  (such 
as  truancy  and  incorrigibility)  within 
the  definition  of  child  custody 
proceedmg  because  such  language  is  not 
containep  in  the  Act. 

Response.  The  BLA  agrees  with  the 
rationalek  provided  to  add  the  following 
new  definitions: 

(1)  Buieau  of  Indian  Affairs:  (2)  child 
custody  proceeding,  to  clarify  that  other 
tribal  pl^ements  made  in  accordance 
with  the  Act  are  included,  but  that 
status  offenses  are  excluded;  (3)  grants 
officer,  to  define  the  responsibilities  of 
this  BIApfficial;  (4)  off-reservation 
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ICWA  program,  as  distinguishable  from 
a  tribal  government  ICWA  program;  (5) 
Title  IIofPub.L  95-608,  due  to 
provisions  therein  that  provide 
authority  for  ICWA  grant  programs;  and 
(6)  tribal  government,  which  now  better 
defines  tribal  applicants  and  is 
preferable  to  the  definition  of  "on-  and 
near-reservation  programs,"  as  formerly 
used  in  the  NPRM. 

The  following  definitions  are  being 
deleted  for  the  reasons  given: 

(1)  Director,  Office  of  Tribal  Services 
is  no  longer  used  in  this  rule;  (2) 
indirect  costs;  (3)  indirect  cost  rate 
because  their  applicability  is  discussed 
in  25  CFR  part  276,  Appendix  A;  (4) 
near-reservation  because  this  term  was 
confusing  to  those  tribes  who  do  not 
have  designated  near-reservation  service 
areas  (instead,  grants  formerly 
designated  as  "on-  and  neai^ 
reservation"  are  redesignated  as  tribal 
government  ICWA  grants);  and  (5) 
unduplicated  case  count  is  no  longer 
used  in  this  rule.  A  change  in  the 
definition  of  Indian  is  made  to  be 
consistent  with  the  definition  at  43 
U.S.C.  1606.  Additionally,  clarifying 
language  for  purposes  of  eligibility  for 
ICWA  grants  under  25  U.S.C.  1932  is 
being  added  to  the  definition  of  Indian 
organization.  It  is  intended  that  this 
definition  be  solely  applicable  to  off- 
reservation  Indian  organizations,  not 
Indian  organizations  located  within  the 
confines  of  the  geographical  boimdaries 
of  Indian  reservations. 

Comment.  Although  several 
commenters  agreed  with  the  NPRM 
pohcy  statement  at  §  23.3,  emphasizing 
the  provision  of  prevention  and 
reunification  services,  other 
commenters  recommended  that  the 
policy  statement  be  consistent  with  the 
Congressional  declaration  of  policy  at 
25  U.S.C.  1902  (Pub.  L.  95-608).  and 
that  ICWA  programs  should  be 
comprehensive  in  nature  and  approach. 

Response.  The  BIA  agrees  with  the 
above  recommendations  and  has  revised 
the  policy  statement  to  reflect  these 
recommendations,  with  emphasis  on  the 
design,  development  and 
implementation  of  Indian  child  and 
family  service  programs  to  coordinate 
with,  rather  than  to  supplant,  existing 
programs. 

Comment.  A  commenter  inquired  as 
to  notification  responsibilities,  under  25 
U.S.C.  1912,  of  child  custody 
proceedings  in  state  courts  when  the 
location  of  the  Indian  parents,  Indian 
custodians  or  the  Indian  diild's  tribe  is 
known. 

Response.  The  BIA  agrees  that  current 
regulations  are  unclear  as  to  notification 
responsibilities  under  25  U.S.C.  1912 
when  the  whereabouts  of  the  Indian 


parents.  Indian  custodians  or  child's 
tribe  are  known.  Thus.  §  23.11(a)  now 
begins  with  a  new  paragraph  which 
spedficaily  delineates  the  responsibility 
of  any  party  seeking  to  effect  a  foster 
care  placement  of,  or  termination  of 
parental  ri^ts  to,  an  Indian  child  under 
state  law  to  notify  directly,  and  in  a 
timely  manner,  the  affected  Indian 
parents,  Indian  custodians  or  the  child's 
tribe  of  such  state  court  proceeding.  For 
purposes  of  efficacy  and  to  avoid 
duplication  of  effort,  included  in  this 
section  is  a  new  requirement  to  send 
copies  of  notices  provided  in 
accordance  with  Uiis  section  to  the 
Secretary  and  the  appropriate  Area 
Director.  The  Secretary  has,  heretofore, 
experienced  such  duplication  of  effort. 

Comment.  Additional  tribal 
comments  received  on  §  23.11  included 
exceptions  to  BIA  area  offices 
designated  to  process  ICWA  notices  in 
behalf  of  said  tribes  as  specified  at 
§23.11  (c)(lHl2). 

Response.  All  exceptions  to  §  23.11 
(c)(l)--(12)  are  incorporated. 

Comment.  One  commenter  requested 
that  more  inclusive  information  be 
secured  with  respect  to  the  notification 
requirements  at  §  23.11  (d)(l)--(3). 

Response.  Notification  requirements 
identified  at  §23.11  (d)(l)-(2)  are 
rephrased  to  be  more  inclusive,  concise, 
and  clear  regarding  attempts  to  secure 
information  on  the  Indian  child's  lineal 
ancestors. 

Comment  A  commenter  requested 
clarification  as  to  which  agency  pays  for 
court-appointed  counsel  under  section 
§23.11  (e)(2). 

Response.  Language  at  §23.11  (e)(2)  is 
rephrased  to  be  consistent  with  25 
U.S.C  1912.  which  addresses  the 
provision  of  court-appointed  counsel 
when  a  state  court  determines  indigency 
and  payment  for  such  counsel  as 
authorized  by  state  law.  Additionally, 
language  at  §  23.11  (e)(4)  is  consistent 
with  the  new  requirement  at  §  23.11  (a) 
that  the  moving  party  is  responsible  for 
providing  to  the  Secretary  and 
appropriate  Area  Director  copies  of 
ICWA  notices  sent  to  the  affected  parties 
pursuant  to  25  U.S.C  1912. 

Comment  A  commenter 
recommended  that  langiuge  at  §  23.11 
(e)(5)  closely  follow  25  U.S.C  1911. 

Response.  The  above  recommendation 
is  incorporated  at  §  23.11  (e)(5)  to  reflect 
language  in  the  Act  and  to  give  clearer 
meaning  to  this  section. 

Comment.  A  commenter  suggested 
that  the  confidentiality  requirement  at 
§  23.11  (d)(7)  be  applicable  to  all  parties 
notified  rather  than  just  BLA  officials. 

Response.  The  BIA  agrees  that  the 
confidentiality  requirement  is 
appUcable  to  all  Federal  and  tribal 


personnel  involved  in  the  handling  of 
ICWA  notices  at  all  levels.  This  section 
is  revised  to  reflect  this  understanding. 
The  publication  of  confidential 
information  related  to  ICWA  notices  in 
tribal  newsletters  is  prohibited  as  well. 

Comment  A  commenter 
recommended  that  §  23.11(f),  which 
establishes  timeframes  within  which  the 
BLA  must  notify  the  affected  Indian 
parties  and  the  child's  tribe  of  child 
custody  proceedings,  be  consistent  with 
the  15-^y  requirement  estabUshed  by 
law. 

Response.  The  BIA  agrees,  and  the 
timeframe  is  changed  from  the  10  days 
indicated  in  the  NPRM  to  15  days  as 
provided  for  by  statute. 

Comment  A  commenter  suggested 
that  the  BLA  clarify  to  whom  section 
§  23.11(g)  applies. 

Response.  This  section  has  been 
clarified  to  address  participants  in 
Indian  child  custody  proceedings. 

Comment.  The  Division  of  S<>cial 
Services  is  including  at  §  23.12  the 
authority  for  this  provision.  A  new 
change  provides  that  the  Secretary  or 
his/her  designee  shall  update  and 
publish  as  necessary  the  names  and 
addresses  of  tribal  agents  for  service  of 
ICWA  notices.  This  change  is  made 
because  the  Division  of  Social  Services 
published  in  the  March  26, 1993, 
Federal  Register  (Vol  58,  No.  57)  the 
most  comprehensive  listing  ever  of 
designated  tribal  agents  for  all  iiederally 
recognized  Indian  tribes  and  Alaska 
native  villages,  and  thus  foresees  the 
pubUcation  of  updated  information  only 
as  necessary  in  the  fiitiue.  rather  than 
on  an  annual  basis. 

Comment  The  Division  of  Social 
Services  is  adding  the  word 
"involuntary"  to  the  title  heading  of 
§  23.13  and  at  paragraph  (a)  of  this 
section  to  clarify  that  the  provisions  are 
applicable  only  to  "involuntary  child 
custody  proceedings"  as  provided  for  in 
25  U.S.C.  1912  and  to  be  consistent  with 
the  title  heading  in  Subpart  B. 

Comment.  The  Department  of  the 
Interior's  Office  of  the  Solicitor  (Indian 
Affairs)  and  the  Board  of  Indian  Appeals 
(IBLA)  recommended  the  incorporation 
of  specific  citations  they  provided  with 
respect  to  decisions  appealable  to  the 
IBLA  under  §  23.13  (c)  and  (0.  The  IBL\ 
also  recommended  deletion  of  the 
words  "Hearings  and"  from  the  title  in 
Subpart  F  as  there  are  no  provisions  for 
the  conduct  of  hearings  under  this 
subpart 

Ilesponse.  The  BLA  agrees  that  the 
citations  provided  for  appeals  in  the 
NPRM  were  general  in  nature  and  that 
Subpart  F  contains  no  provisions  for 
hearings.  Therefore,  recommended 
citations  on  appeals  are  being 


incorporated  into  §  23.13  (c)  and  (f)  and 
the  wot^s  "Hearings  and"  are  being 
deleted  from  the  title  in  Subpart  F. 

Comment  Numerous  comments 
recommended  that  the  entire  grant 
process  be  streamUned  for  both  "on- 
reservation"  and  off-reservation  Indian 
organization  applicants,  as  well  as  the 
e^ablishment  ol  minimum  grant 
application  and  grant  administration 
requirements.  Commenters  stated  that 
some  of  the  detailed  information 
required  for  the  submission  of  grant 
applications  is  excessive  or  redundant; 
some  sections  are  considered  restrictive; 
and  that  the  application  process  could 
be  streamlined. 

Tribes  recommended  that,  in  keeping 
with  the  BIA's  poUcy  on  program 
operations,  the  entire  grant  process  be 
dealt  with  at  the  lowest  level  of 
decision-making,  in  this  case  by  the 
Agency  Superintendent  Similarly,  all 
comments  received  from  potential  off- 
reservation  Indian  organization 
applicants  supported  and  recommended 
that  the  area  offices  continue  to  bear  the 
responsibility  for  the  conduct  of  the 
competitive  ICWA  grant  review  and 
award  process  for  off-reservation 
apphcants.  Tribes  also  recommended 
that  the  ICWA  grants  be  awarded  under 
the  authority  of  the  Indian  Self- 
Determination  Act  and  regulations. 
However,  for  the  reason  discussed 
earlier,  this  is  not  feasible. 

Response:  Although  off-reservation 
Indian  organizations  presented  their 
views  on  why  ICWA  grants  to  such 
organizations  should  also  be  awarded 
noncompetitively,  that  is  not  an 
alternative  for  the  BLA  for  the  reasons 
discussed  in  the  preamble.  Some  off- 
reservation  Indian  organizations  also 
requested  authority  to  operate  the  same 
types  of  on-reservation  programs 
operated  by  tribes.  These  regulations 
identify  off-reservation  ICWA  programs 
as  those  deUneated  by  statute  at  25 
U.S.C  1932.  However,  it  should  be 
noted  ehat  the  list  of  off-reservation 
ICWA  programs  is  nonexclusive, 
provided  other  program  activities 
promote  and  fulfill  the  intent  and 
purposes  of  the  Act 

Based  upon  the  above  comments  and 
as  previously  discussed,  the  grant 
applications  and  award  processes  are 
dichotomized  to  address  two  categories 
of  applicants:  (1)  Tribal  government 
applicants  (formerly  called  "on-  and 
near-reservation  programs");  and  (2)  off- 
reservation  Indian  organization 
applicants.  Accordingly,  tribal 
appUcants  formeriy  identified  at 
proposed  §23.21  are  designated  as 
"triiMl  government"  appUcants  at  a 
newly  established  subpart  C,  and 
subsequent  references  are  consistent 
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with  this  renamed  applicant  category. 
The  term  "tribal  government"  better 
defines  the  tribal  applicants  and 
recognizes  the  Federal  government's 
govemment-to-govemment  relationship 
with  Indian  tribes,  rather  than  relating 
to  tribal  ICWA  programs  on  the  basis  of 
their  locales. 

Subpart  C  includes  and  sequences  all 
sections  applicable  to  the 
noncompetitive  tribal  government  grant 
application  and  administrative 
processes  as  published  in  the  NPRM  at 
proposed  §§23.21;  23.22;  23.23;  23.24; 
23.26;  23.27;  23.28;  23.32;  23.33;  23.42; 
23.43;  23.45;  and  23.51,  the  basic 
components  of  which  remain  intact  in 
subpart  C  of  the  final  rule.  Tribal 
government  applications  will  be 
processed  by  the  appropriate  Agency 
Superintendent  or  Area  Director. 

Likewise,  the  newly  established 
subpart  0  delineates  the  competitive 
grant  review  and  award  process 
exclusively  for  off-reservation  Indian 
organization  applicants.  The  grant 
application  process  in  subpart  D  has 
been  redirected  in  response  to 
overwhelming  support  for  the  area 
offices  to  continue  to  conduct  the 
competitive  reviews  of  off-reservation 
ICWA  applications  and  make  funding 
decisions.  Thus,  off-reservation  ICWA 
applications  will  be  reviewed  and 
processed  in  their  entirety  by  the  Area 
Directors,  rather  than  by  the  centralized 
review  committee  as  previously 
contemplated. 

Subparts  C  and  D  each  identify  in  one 
subpart  all  sections  appUcable  to  each 
respective  applicant. 

All  general  references  to  the  BIA  in 
the  NPRM  are  corrected  throughout  this 
document.  Specific  BIA  officials  and/or 
offices  are  now  identified. 

Subpart  C.  The  following  section-by- 
section  discussion  of  subpart  C  of  the 
final  rule  highUghts  only  those  changes 
or  additions  made  in  response  to 
specific  comments/recommendations 
with  respect  to  the  implementation  of 
this  subpart  for  tribal  government 
applicants.  The  rearrangement  of  those 
grant  application  contents  and 
procedures,  grant  reporting 
requirements  and  other  administrative 
provisions  identified  and  published  in 
the  NPRM  at  §§  23.21;  23.22;  23.23; 
23.24;  23.26;  23.27;  23.28;  23.32;  23.33; 
23.42;  23.43:  23.44;  23.47  and  23.51, 
and  which  basically  remain  intact  in 
subpart  C  of  the  final  rule,  will  not  be 
discussed  in  detail.  Applicable  sections 
cited  are  consolidated  and  streamlined 
for  purposes  of  clarity  and  efficiency. 

Sec.  23.21.  Through  publication  of  a 
Federal  Register  announcement  at  the 
outset  of  the  implementation  of  the 
noncompetitive  ICWA  grant  award 


process  during  which  tribal  applications 
will  be  initially  solicited,  the  Assistant 
Secretary  will  notify  eligible  tribal 
applicaijts  under  subpart  C  of  the 
amount  of  ICWA  funds  available  for 
their  ICWA  program.  The  funding  levels 
will  be  based  upon  the  service  area 
population  to  be  served.  Upon  the 
receipt  c  f  this  notice  from  the  Agency 
Superintendent  or  appropriate  Area 
Director,  tribal  applicants  shall  prepare 
and  submit  a  complete  ICWA 
application  within  the  prescribed 
timeframe  to  the  Agency 
Superintendent  or  Area  Director, 
Thereafter,  it  is  intended  that  core 
ICWA  gient  funds  will  be  awarded 
annually  to  eligible  tribal  applicants, 
provided  their  ICWA  programs  meet  the 
requirements  delineated  at  §  23.23(c). 

One  p()litical  subunit  of  a  tribal 
government  sought  recognition  as  an 
ehgible  tribal  applicant,  separate  from 
the  tribas  governing  body.  No  change  is 
made  because  such  an  exception  would 
permit  the  receipt  and  award  of  two 
ICWA  grants  for  the  benefit  of  one  tribe. 

Sec.  28.22.  This  section  provides  a 
nonexcli  isive  list  of  ICWA  programs  and 
activitie  i,  including  tribally  designed 
program  i  intended  to  promote  the  intent 
and  pur]  >oses  of  the  Act.  Use  of  ICWA 
funds  as  non-Federal  matching  shares  is 
consiste  it  with  the  new  policy 
statemei  it.  In  keeping  with  the  tenets  of 
Indian  Self-Determination  policy  and  to 
facilitate  increased  self-determination 
among  tribes,  tribal  governments  are 
given  the  flexibility  and  latitude  they 
sought  to  design,  develop,  and 
implemtnt  comprehensive  Indian  child 
and  fam  ly  service  programs  designed  to 
meet  coi  amunity  needs.  In  order  to 
maximii  a  the  impact  of  available 
resource  s,  it  is  intended  that  ICWA 
grant  pr  >grams  funded  under  subpart  C 
coordini  ite  with  and  complement 
similar  federal,  state,  local,  and  tribal 
prograirts. 

Sec.  ^.23.  For  purposes  of 
darificalion  in  this  section  and 
elsewhere  within  the  regulations, 
reference  is  made  to  the  Secretary  or 
hiis/her  designee  to  indicate  that  the 
Secretai^  delegates  his/her  decision- 
making Authority  to  other  Federal 
officials; 

For  th|e  reasons  given,  references  to 
the  following  subject  matter  are  deleted: 
(1)  The  jrerification  process  for  the 
applicant's  service  area  population 
because  this  determination  will  not 
occur  annually,  but  only  during  the 
initial  fiinding  phase;  (2)  all  references 
to  prevaitive  and  reunification  services, 
becausejthe  ciurent  emphasis  is  on 
compre  lensiveness,  which  includes 
prevent  on  and  reunification  services; 
(3)  refer  mces  to  specific  employee 
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qualifications/staffing  requirements, 
plans  for  regular  access  to  professional 
services,  and  the  provision  of 
specialized  child  vralfare  services, 
because  it  is  expected  that  applicant 
staffing  plans  will  address  these 
concerns;  and  (4)  the  discussion  on 
contract  support  costs  and  indirect  cost 
rates,  because  relevant  material  on  the 
subject  matter  is  found  at  25  CFR  part 
276,  Appendix  A. 

In  order  to  ensure  that  grantees 
comply  with  title  IV  of  Pub.  L.  101-630 
with  respect  to  the  conduct  of  character 
and  background  investigations  of 
personnel  identified  in  the  statute, 
grantees  are  expected  to  initiate  efforts 
to  conduct  the  investigations  prior  to 
the  actual  employment  of  such 
personnel  and  to  complete  the 
investigations  in  a  timely  fashion. 

The  subsections  on  application 
contents  are  restated  to  define  more 
clearly  the  intended  comprehensive 
developmental  approach  sought  and  to 
better  delineate  the  application 
requirements.  Applicable  citations  or 
explanatory  language  are  provided 
throughout  subpart  C  where  references 
are  made  to  existing  Federal 
requirements. 

Subpart  D.  The  following  section-by- 
section  discussion  of  subpart  D  of  the 
final  rule  highlights  only  those  changes 
or  additions  made  in  response  to 
specific  comments/recommendations 
with  respect  to  the  implementation  of 
this  subpart  for  off-reservation  Indian 
organization  applicants. 

Similar  to  the  discussion  on  subpart 
C,  the  rearrangement  of  all  sections 
applicable  to  competitive  grant 
application  contents  and  procedures, 
grant  rep>orting  requirements  and  other 
administrative  provisions  published  in 
the  NPRM  at  §§  23.21;  23.22;  23.23; 
23.25;  23.26;  23.27;  23.28;  23.29;  23.30; 
23.42;  23.43;  and  23.47,  and  which 
basically  remain  intact  in  subpart  D  of 
the  final  rule,  will  not  be  discussed  in 
detail.  Applicable  sections  cited  are 
consolidated  and  streamlined  for 
purposes  of  clarity  and  efficiency. 

This  subpart  is  refocused  from  a 
centralized  review  system  to  a 
competitive  review  of  applications  by 
area  review  committees,  under  the 
direction  of  the  Area  Directors.  Thus,  all 
references  to  the  Assistant  Secretary  and 
the  proposed  centralized  review  system 
are  deleted  and  replaced  with  the  area 
review  system. 

Sec.  23.31.  As  previously  discussed 
and  in  accordance  with  the 
recommendations  received  fit)m 
affected  applicants,  applications  under 
Subpart  D  vdll  be  solicited  in  response 
to  periodic  Federal  Register 
announcements  and  processed  in  their 


entirety  by  the  appropriate  Area 
Director  designated  at  §  23.11  of  this 
part  This  designation  clearly  identifies 
for  prospective  appUcants  under  this 
subpart  which  Area  Director  processes 
their  applications.  Heretofore,  this 
information  was  lacking  and  caused 
some  confusion  among  applicants  as  to 
where  to  submit  their  ICWA  grant 
applications. 

Sec.  23.32.  Similar  to  §23.22,  this 
section  provides  language  whicii 
comports  with  the  Act  and  the  same 
nonexclusive  list  of  ICWA  programs  and 
activities  as  those  identified  in  the 
statute  at  25  U.S.C.  1932. 

Sec.  23.33.  All  mandatory  application 
requirements  cited  herein  were 
previously  identified  in  the  NPRM. 
However,  the  timeframe  allowing  for  the 
Area  Director's  certification  and 
subsequent  transmittal  of  an  application 
to  the  area  review  committee  is  changed 
from  15  working  days  to  5  working  days 
because  it  is  anticipated  that  fewer 
applications  will  be  received  under  this 
subpart.  The  five-day  timeframe,  not  to 
be  confused  with  the  timefi^me  for  the 
actual  review  and  scoring  of  the 
application,  is  deemed  sufficient  for 
purposes  of  certification  of  the 
application  contents  only. 

As  in  §  23.23,  the  subsections  on 
application  contents  are  restated  to 
define  better  the  intended 
comprehensive  developmental  approach 
sought  and  to  delineate  better  the 
application  requirements.  Applicable 
citations  or  explanatory  language  are 
provided  throughout  Subpart  D  where 
references  are  made  to  existing  Federal 
requirements. 

For  the  reasons  given,  references  to 
the  following  subject  matters  are 
deleted:  (1)  The  requirement  for 
evidence  of  tribal  support  via  a  tribal 
resolution  if  more  than  one-half  of  the 
applicant's  service  area  population  are 
members  of  one  tribe.  This  is  deleted 
because  commenters  stated  this  was  an 
unrealistic  expectation  and  there  are 
other  means  available  to  determine  an 
applicant's  service  area  population;  (2) 
ail  references  to  preventive  and 
reunification  services  as  the  current 
emphasis  is  on  comprehensiveness 
which  includes  prevention  and 
reunification  services;  (3)  references  to 
specific  employee  qualifications/staffing 
requirements,  plans  for  regular  access  to 
professional  services,  and  the  provision 
of  specialized  child  welfare  services  as 
it  Is  expected  that  applicant  staffing 
plans  will  address  these  concerns;  and 
(4)  the  discussion  on  contract  supp<xt 
costs  and  indirect  cost  rates  is  deleted 
because  relevant  material  on  the  subject 
matter  is  found  at  25  CFR  part  276, 
Apftendix  A. 


In  order  to  ensure  that  grantees 
comply  with  Title  IV  of  Pub.  L  101-630 
with  respect  to  the  conduct  of  character 
and  background  Investigations  of 
personnel  identified  hi  that  statute, 
grantees  are  expected  to  conduct  and 
complete  the  investigations  prior  to  the 
actual  employinent  of  such  personnel. 

Applicaole  citations  or  explanatory 
language  are  provided  throughout 
Subpart  D  where  references  are  made  to 
existing  Federal  requirements. 
Additionally,  personnel/offices 
responsible  for  implementing  specific 
actions/activities  are  identified. 

Sec.  23.34.  In  accordance  with 
recommendations  received  from 
commenters  as  discussed  earlier,  the 
entire  section  on  the  review  of,  and 
decisions  regarding,  ofi-reservation 
applications  is  changed  from  a 
oentralizad  review  system  to  area 
reviews.  The  personnel  and  offices 
identified  to  carry  out  the 
responsibilities  as  outlined  are 
consistent  with  area  office 
organizational  structures.  The 
competitive  review  and  decision- 
making processes  remain  the  same, 
except  that  the  entire  process  will  occur 
at  the  area  office  level. 

In  response  to  commenters  and  to 
ensure  that  applications  are  reviewed  by 
experienced,  biowledgeable  reviewers, 
each  area  review  committee  is  chaired 
by  a  person  quaUfied  by  training  and 
experience  in  the  delivery  of  Indian 
child  and  family  service  programs. 

All  funding  decisions  are  made  by 
Area  Directors  and  subject  to  appeal 
procedures  under  §  23.62. 

Sec.  2335.  For  purposes  of  timeliness, 
the  timeframe  for  Central  Office  action 
is  changed  from  60  days  to  30  days 
because  fewer  competitive  applications 
than  in  the  past  are  expected  to  be 
processed.  "This  would  require  less  time 
to  distribute  available  funds  to  the  area 
offices. 

Subpart  E.  All  applicable  general  and 
uniform  grant  administrative  provisions 
and  requirements  are  identified  herein. 
New  language  reflects  considerations 
given  to  circumstances  where  changes 
might  occur  in  the  future  with  respect 
to  applicable  Federal  statute, 
regulations,  or  0MB  circulars. 

Sec.  23.42.  Timeframe  requirements 
for  requesting  technical  assistance,  as 
well  as  responses  to  technical 
assistance,  are  deleted.  It  is  expected 
that  tribes  needing  technical  assistance 
will  request  such  assistance  to  comply 
with  the  timeframe  for  the  submission 
of  tribal  government  applications  as 
delineated  In  §  23.21  (b).  and  that 
appropriate  BIA  personnel  will  honor  in 
a  tin^eiy  manner  such  tribal  requests. 
The  timeframe  for  the  receipt  of  requests 


from  off-reservation  applicants  for 
technical  assistance  is  changed  to  no 
later  than  10  days  prior  to  the  close  of 
the  application  deadline.  This  is 
consistent  with  past  experience  and, 
thus,  is  considered  a  reasonable 
timeframe. 

In  response  to  commentera,  a  new 
section  is  added  on  the  provision  of 
technical  assistance  in  the  event  a 
program  receives  an  unsatisfactory 
program  evaluation. 

Sec.  23.43.  Consistent  with  previous 
changes,  authorities  for  the  approval 
and  execution  of  grants  is  changed  from 
the  Assistant  Secretary— Indian  Affairs 
to  Area  Directors  for  grants  awarded 
under  Subpart  D.  Likewise,  a  similar 
change  is  made  for  grants  awarded 
under  Subpart  C  from  Area  Directors  to 
Agency  Superintendents,  where 
applicable.  The  separation  of  authorities 
under  this  section  and  those  identified 
in  §  23.44  are  consistent  with  current 
BIA  practice. 

Sec.  23.44.  This  section  is  refocused 
to  grantee  responsibiUty  for  achieving 
programmatic  goals,  providing 
assurance  that  the  quality  and  quantity 
of  actual  program  performance  conforms 
to  the  requirements  of  the  grant  award 
document  and  compliance  with 
applicable  Federal  requirements. 
Consistent  vdth  current  policy  and 
practice,  grant  program  and  fiscal 
monitoring  responsibilities  are  assigned 
or  designated  by  the  Area  Directors. 

Sec.  23.45.  Commenters  expressed 
concerns  that  grants  awarded 
competitively  under  Subpart  D  should 
be  scored  and  awarded  on  the  basis  of 
the  final  form  of  the  grant  application 
received  at  the  close  of  the  application 
period.  AppUcants  should  identify  all 
subgrants  within  their  application:  thus, 
the  provision  for  subgrants  under 
Subpart  D  was  considered  unnecessary. 

The  BIA  agrees.  Therefore, 
subgranting  procedures  will  apply  only 
to  grants  awarded  under  Subpart  C  of 
this  part. 

Sec.  23.46  (h).  This  subsection, 
formeriy  identified  in  the  NPRM  at 
§  23.48  (Penalties),  is  moved  to  §  23.46 
(h)  for  purposes  of  applicability  under 
this  section  and  an  appropriate  citation 
is  provided  for  said  penalties. 

Sec.  23.47.  Specific  timefiwne 
requirements  for  the  receipt  of  required 
reports  and  other  information  are 
changed  to  reflect  reporting  due  dates 
specified  In  grant  award  documents, 
lliis  is  a  more  reasonable  approach  than 
the  timeframes  imposed  in  the  I^RM. 

Sec.  23.47  (cHWv).  This  statlsUcal 
reporting  requirement,  mandated  by 
Pub.  L.  09-570  since  enactment  In  1986. 
is  being  Included  in  regulation.  To  date, 
the  BIA  has  not  had  the  opportunity  to 
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include  this  reporting  requirement  in 
any  regulation. 

Sec.  23.47  (c)(2).  Language  change  in 
this  section  reflects  that  the  BIA  may 
negotiate  for  the  provision  of  other 
grant-related  reports  not  previously 
identified,  replacing  the  NPRM  language 
which  stated  that  reports  would  be 
submitted  in  response  to  requests  from 
OMB  or  the  Congress. 

Sec.  23.47  deletions.  Conunenters 
regarded  the  following  requirements  as 
unnecessary:  (1)  Calculating  program 
unit  costs;  (2)  quantification  of  program 
outputs;  and  (3)  specific  recordkeeping 
requirements  for  the  maintenance  of 
client  case  records.  The  BIA  agreed  that 
numbers  1  and  2  were  unnecessary  and 
deleted  them.  However,  the  specificity 
for  client  case  record  content  is  removed 
and  is  now  covered  under  the  general 
recordkeeping  requirements  as  §§  23.23 
and  23.33. 

Sec.  23.50.  Due  to  concerns  expressed 
with  respect  to  serving  all  members  of 
an  Indian  family  unit,  regardless  of 
tribal  membership/affiliation,  this 
section  is  revised  so  that  tribes  may, 
under  Subpart  C.  extend  ICWA  services 
to  non-Indian  family  members  related 
by  marriage  to  tribal  members;  provided 
that  such  services  comport  with  the 
intent  and  purposes  of  the  ICWA. 

NPRM  references  to  service  eligibility 
for  on-  and  near-reservation  Indian 
child  and  family  service  programs  are 
deleted  and  replaced  with  tribal 
government  ICWA  programs,  consistent 
with  the  terminology  used  for  tribal 
ICWA  programs. 

Sec.  23.51.  The  section  on  Revisions 
or  Amendments  of  grants  formerly 
identified  at  §  23.51  in  the  NPRM  is 
moved  to  §  23.21  (c)  and  is  applicable  to 
grants  awarded  under  Subpart  C. 
Commenters  expressed  concerns  that 
grants  awarded  competitively  under 
Subpart  D  should  be  scored,  awarded, 
and  operated  on  the  basis  of  the  final 
form  of  the  grant  application  contents 
received  at  the  close  of  the  application 
period.  Commenters  expressed  their 
belief  that  applications  which  are 
awarded  competitively  would  not 
ordinarily  have  a  need  for  grant 
revisions  or  modifications  of  a  material 
nature  once  awarded.  The  BIA  agrees 
and  thus  these  provisions  will  apply 
only  to  grants  awarded  under  Subpart  C 
of  this  part. 

Sees.  23.52  and  23.53.  These  two 
sections  identify  by  title  the  BIA 
officials  responsible  for  taking  the 
specific  actions  delineated  in  these  two 
sections.  This  change  replaces  the 
generic  term  "BIA"  as  used  in  the 
NPRM. 

Subpart  F— Appeals.  In  response  to 
comments  received,  the  words 
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"Heai  ings  and"  are  removed  from  the 
title  ii  I  Subpart  F  because  no  provisions 
for  th( !  conduct  of  hearings  are  included 
in  thii ;  subpart.  Consistent  with  the 
chan^  js  made  with  respect  to  the  BIA 
line  o  Bcials  making  decisions  on  all 
aspec  s  of  the  ICWA  grant  award 
proce  s,  their  decisions  are  subject  to 
appea  I  under  this  subpart.  The  titles  of 
these  decision  makers  are  included  in 
§§  23.fel  and  23.62.  Specific  appeal 
citati(  ns  provided  by  the  IBIA  with 
respe<  ;t  to  decisions  appealable  to  the 
IBIA  I  re  incorporated  at  §§  23.61  and 
23.62  These  citations  replace  the 
gener  c  references  made  in  the  NPRM  to 
"subt  art  2  of  this  chapter." 

Sue  part  H— Assistance  to  State 
Court  •.  For  purposes  of  clarification  in 
this  subpart,  new  language  refers  to  the 
Secrel  ary  or  his/her  designee  to  indicate 
that  tl  le  Secretary  delegates  his/her 
decisi  3n-making  authority  to  other 
Feder  il  officials.  An  additional  change 
in  thii  subpart  clarifies  that  the  BIA  is 
not  obligated  to  pay  for  the  services 
identified  in  this  subpart. 

Comn  \ents  Not  Adopted. 

Coivment.  Some  commenters 
recommended  that  the  definitions  of 
Indiai  i,  Indian  child,  and  Indian  tribe  be 
chang  ed  and/or  expanded,  such  as  the 
incluj  ion  of  Alaska  Native  corporations 
incoq  lorated  under  state  law  under  the 
defini  tion  of  Indian  tribe. 

Res  jonse.  These  three  definitions  are 
taken  verbatim  from  Pub.  L.  95-608,  the 
India]  i  Child  Welfare  Act.  The  BIA  has 
no  aul  hority  to  change  these  statutory 
definitions. 

Coitwent.  One  commenter 
reconimended  that  revised  regulations 
requiBB  ICWA  notices  be  sent  to  tribes 
via  registered  mail.  Additionally,  one 
comra  enter  suggested  that  the  time 
limita  ion  imposed  on  tribes  to  prepare 
for  in'  oluntary  child  custody 
proce  idings  in  state  courts  be  extended 
to  30  ^ays  to  allow  additional  time  to 
prepare  for  court  proceedings. 

Aesbo/ise.  No  cnange  is  made  in  the 
manner  in  which  ICWA  notices  are 
served  due  to  considerations  given  for 
proof  pf  delivery  of  said  notices  in  a 
timelj  manner.  Registered  mail  is 
delivered  only  to  the  addressee.  This 
meant  ICWA  notices  may  not  be 
delivored  should  the  addressee  not  be 
preseat  at  the  time  of  mail  delivery. 
Unclaimed  registered  mail  is  held  by  the 
mail  srvice  for  a  limited  number  of 
days  and  then  returned  to  the  sender. 
On  th^  other  hand,  mail  delivered  via 
certified  mail  with  return  receipt 
requeued  may  be  delivered  to  Uie  office 
in  theiaddress  rather  than  only  to  a 
specific  person.  Because  the  intent  of 
providing  ICWA  notices  is  timely  tribal 
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notification  of  child  custody 
proceedings  and  proof  that  such  notice 
was  given,  certified  mail  with  return 
receipt  requested  is  the  preferred 
method  of  serving  ICWA  notices  to 
assure  its  timely  delivery. 

The  timefi^mes  specified  for  all 
parties/agents  involved  in  the  service  of 
ICWA  notices  pursuant  to  25  U.S.C. 
1912  are  imposed  by  statute  and 
therefore  not  subject  to  change. 

Comment.  A  commenter 
recommended  that  state  courts  be 
required  to  notify  tribes  of  voluntary 
child  custody  proceedings  under 
§23.11. 

Response.  This  recommendation  is 
not  incorporated  because  the  ICWA 
addresses  only  mandatory  tribal 
notification  in  cases  involving 
involuntary  child  custody  proceedings. 

Comment.  Some  commenters 
requested  clarification  of  the  "juvenile 
delinquency"  as  it  is  used  in  §  23.13.  No 
change  is  made. 

Response.  The  manner  in  which  the 
above  term  is  used  is  in  the  context  of 
applying  and  following  state-established 
procedures  and  criteria  in  calculating 
legal  payment  fees/rates  for  court- 
appointed  legal  counsel  in  accordance 
with  §  23.13.  Each  state  has  set  criteria, 
procedures,  and  rates  applicable  to  the 
calculation  of  legal  fees  associated  with 
the  conduct  of  state  juvenile 
delinquency  proceedings.  In  the  absence 
of  similar  state-established  criteria, 
procedures,  and  rates  to  assist  in 
determining  attorney  fees  and  expenses 
associated  with  involuntary  child 
custody  proceedings,  the  language  at 
§23.13  (d)  is  intended  to  lend  guidance 
to  state  courts  in  determining/ 
calculating  attorney  fees  and  legal 
expenses  for  court-appointed  legal 
counsel  in  accordance  with  §  23.13  by 
following  the  same  state-established 
procedures  and  criteria  for  calculating 
legal  payment  fees/rates  for  state 
juvenile  delinquency  proceedings.  This 
section  does  not  imply  that  juvenile 
delinquency  proceedings  are  covered 
under  the  ICWA. 

Comments.  One  commenter 
recommended  that  failure  of  the  Area 
Director  to  comply  with  the  established 
timeframes  specified  at  §§  23.13  (c)  and 
23.13  (f)  be  grounds  for  automatic 
approval  of  attorney  fees  and  expenses 
pursuant  to  §  23.13.  A  commenter 
suggested  that  the  provision  for 
payment  of  attorney  fees  and  expenses 
be  extended  to  attorneys  representing 
Indian  tribes  in  state  courts. 

Response.  No  change  is  made  because 
automatic  approval  would  neither 
guarantee  nor  assure  that  applicants 
under  §  23.13  would  be  eligible  for 
attorney  fees  or  expenses  as  delineated 


in  that  section.  No  change  is  made  with 
respect  to  payment  of  attorney  fees  for 
legal  counsel  representing  tribes  in  state 
courts,  because  the  ICWA  addresses 
only  the  need  for  court-appointed  legal 
counsel  to  represent  an  indigent  Indian 
parent  or  Indian  custodian,  but  does  not 
address  similar  representation  for  tribes. 

Comment.  Conmienters  recommended 
that  the  term  "multi-year"  be  defined  in 
terms  of  years. 

Response.  This  suggestion  is  not 
adopted  because  the  BIA  desires  to 
allow  flexibility  within  the  meaning  of 
multi-year,  whether  it  be  in  terms  of 
two,  three,  or  five  years.  As  the  BIA  and 
tribes  gain  experience  in  the  ICWA 
noncompetitive  grant  award  system, 
both  parties  may  eventually  desire  long- 
term  grant  awards  to  tribes. 

Comment.  A  commenter 
recommended  that  off-reservation  ICWA 
programs  be  allowed  to  serve  those 
individuals  who  meet  the  definition  of 
Indian  as  defined  in  the  Indian  Health 
Care  Improvement  Act  of  1976. 

Response.  For  purposes  of  service 
eligibility  for  off-reservation  ICWA  grant 
programs,  the  definition  of  Indian 
already  includes  persons  defined  in 
section  (4 He)  of  the  Act  cited  above.  (25 
U.S.C.  1603  and  1934). 

Comment.  One  commenter 
recommended  that  ofT-reservation 
Indian  organization  applicants  under 
Subpart  D  be  allowed  to  use  ICWA 
funds  as  non-Federal  matching  shares 
for  other  Federal  programs  in  the  same 
manner  that  Indian  tnbes  are. 

Response.  The  above  recommendation 
is  not  incorporated  because  the  statutory 
provision  for  this  flexibility  is  limited  to 
Indian  tribes  (25  U.S.C.  1931)  and  does 
not  extend  to  off-reservation  Indian 
organizations.  This  is  because,  absent 
any  support  from  and/or  sanction  by 
tribal  governments,  these  organizations, 
in  and  of  themselves,  do  not  qualify 
under  current  regulations  as  eligible 
applicants  in  their  own  right  to  apply 
for  funds  or  administer  such  Federal 
programs  as  those  under  Title  IV-B.  IV- 
E.  or  XX  of  the  Social  Security  Act. 

Comment.  Several  off-reservation 
Indian  organizations  who  have 
successfully  operated  ICWA  programs 
since  the  inception  of  the  grant  program 
recommended  that  similarly  situated 
grantees  receive  some  type  of 
recognition  during  the  grant  application 
scoring  process  for  demonstrating  a 
history  of  successful  program 
performance. 

Response.  Although  specific 
procedural  scoring  issues  relative  to 
competitive  grant  applications  are 
generally  not  covered  by  regulation,  the 
BIA  implemented  the  above 
recommendation  by  way  of  awarding 


bonus  points  to  off-reservation 
applicants  for  past  successful  program 
{>erformance  during  the  FY  1993  grant 
cycle.  It  is  anticipated  that  bonus  points 
will  continue  to  be  used  in  the  future. 

Comment.  Some  off-reservation 
Indian  organizations  recommended  that 
national  ICWA  program  priorities  be 
established  to  give  more  specific 
guidance  to  applicants. 

Response.  No  change  is  made  with 
respect  to  the  establishment  of  national 
ICWA  program  priorities.  It  is  the 
I>osition  of  the  BIA  that  program 
priorities  should  be  locally  determined 
on  the  basis  of  identified  needs  and  gaps 
in  services. 

Comment.  Some  commenters 
recommended  that  tribes  involved  in 
the  subgranting  of  certain  administrative 
procedures  to  Indian  organizations  be 
held  harmless  with  respect  to  grantee 
accountability  over  ICWA  grant  activity 
and  funds. 

Response.  No  change  is  made  because 
the  subgranting  procedures  at  §  23.45 
are  consistent  with  existing  BIA 
regulations  on  subgrants  whereby  the 
grantee  retains  administrative  and 
financial  responsibility  over  the  ICWA 
grant  activity  and  funds. 

Comment.  Comments  were  received 
with  respect  to  the  applicability  of  these 
regulations  to  tribes  with  Self- 
governance  compacts. 

Response.  To  Oie  extent  that  Self- 
governance  compact  tribes  do  not 
request  and  secure  approval  for  waivers 
to  specific  regulations,  all  regulatory 
provisions  are  applicable  to  Self- 
governance  tribes.  Similarly,  all 
regulations  are  applicable  to  tribes 
operating  Consolidated  Tribal 
Government  Programs. 

Comment.  One  law  firm  and  one 
Indian  organization  expressed  their 
views  that  the  BIA  failed  to  engage  in 
"meaningful"  consultation. 

Response.  As  discussed  in  the 
preamble,  the  BIA  has  repeatedly 
provided  various  forums  and 
opportunities  for  tribal  participation 
throughout  the  entire  regulatory 
revision  process  during  1990-1992.  The 
BIA  feels  it  conducted  "meaningful" 
consultation  with  tribes  and  other 
interested  parties. 

The  information  collection 
requirements  contained  in  Part  23.13 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3501  et  seq.  and  assigned 
clearance  number  (insert  new  number). 
This  information  is  being  collected  and 
will  be  used  to  determine  eligibility  for 
payment  of  legal  fees  for  indigent  Indian 
parents  and  Indian  custodians,  involved 
in  involuntary  Indian  child  custody 
proceedings  in  state  courts,  who  are  not 


eligible  for  legal  services  through  other 
mechanisms.  Response  to  this  request  is       ^ 
required  to  obtain  a  benefit. 

Public  reporting  for  this  information 
collection  is  estimated  to  average  10 
hours  per  response,  including  the  time 
for  reviewing  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  information 
collection.  Direct  comments  regarding 
the  burden  estimates  or  any  aspect  of 
this  information  collection  should  be 
mailed  or  hand-delivered  to  the  Bureau 
of  Indian  Affairs,  Information  Collection 
Clearance  Officer,  Room  336-SIB.  1849 
C  Street.  NW..  Washington.  DC  20240: 
and  the  Office  of  Information  and 
Regulatory  Affairs  (Paperwork 
Reduction  Project — insert  new  clearance 
number],  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

The  information  collection 
requirements  contained  in  25  CFR  parts 
23.21;  23.31;  23.46;  23.47,  and  23.71 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.,  and  assigned 
clearance  number  1076-0131.  The 
information  collection  requirements 
under  25  CFR  parts  23.21  and  23.31  are 
collected  in  the  form  of  ICWA  grant 
applications  from  Indian  tribes  and  off- 
reservation  Indian  organizations.  A 
response  to  this  request  is  required  to 
obtain  grant  funds.  The  information 
collection  requirements  under  25  CFR 
part  23.46  are  collected  in  compliance 
with  applicable  OMB  circulars  on 
financial  management,  internal  and 
external  controls  and  other  fiscal 
assurances.  The  grantee  information 
collection  requirements  under  25  CFR 
part  23.47  are  collected  in  the  form  of 
quarterly  and  annual  program 
performance  narrative  reports  and 
statistical  data  as  required  by  the  grant 
award  document.  Pursuant  to  25  U.S.C. 
1951.  the  information  collection 
requirement  under  25  CFR  part  23.71  is 
collected  from  state  courts  entering  final 
adoption  decrees  for  any  Indian  child 
and  is  provided  to  and  maintained  by 
the  Secretary. 

Public  reporting  for  the  information 
collection  at  25  CFR  parts  23.21  and 
23.31  is  estimated  to  average  32  hours 
per  response,  including  the  time  for 
reviewing  the  grant  application 
instructions,  gathering  the  necessary 
information  and  data,  and  completing 
the  grant  application.  Public  reporting 
for  the  information  collection  at  25  CFR 
parts  23.46  and  23.47  is  estimated  to 
average  a  combined  total  of  16  annual 
hours  per  grantee,  including  the  time  for 
gathering  the  necessary  information  and 
data,  and  completing  the  required  forms 
and  reports.  Public  reporting  for  the 
information  collection  at  25  CFR  part 
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23.71  is  estimated  to  average  4  hours  per 
response,  including  the  time  for 
obtaining  and  preparing  the  final 
adoption  decree  for  transmittal  to  the 
Secretary.  Direct  comments  regarding 
any  of  these  burden  estimates  or  any 
aspect  of  this  information  collection 
should  be  mailed  or  hand-delivered  to 
the  Bureau  of  Indian  Affairs, 
Information  Ck)llection  Clearance 
Officer.  Room  336-SIB,  1849  C  Street, 
N\V.,  Washington,  DC  20240;  and  the 
Office  of  Information  and  Regulatory 
Affairs  (Paperwork  Reduction  Project 
1076-0131),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

This  rulemaking  action  revising  25 
CFR  part  23  will  be  limited  in 
applicability  to  federally  recognized 
Indian  tribes  and  ofT-reservation  Indian 
organizations  applying  for  grant 
programs.  BIA  personnel  will  receive 
and  process  grant  applications  and 
monitor  the  grants  once  awarded.  Indian 
tribes  and  on-reservation  Indian 
organizations  will  administer  and 
manage  the  day-to-day  operations  of  the 
grant  activities.  Individual  Indians  and 
Indian  families  will  be  the  recipients  of 
services  under  these  grant  programs. 
Given  the  low  levels  of  funding  which 
are  expected  to  be  available  for  small 
tribes,  this  rule  will  not  impose  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  of  the  limited  applicability  as 
stated  above. 

This  regulation  has  been  reviewed 
under  Executive  Order  12866. 

The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Environment 
Policy  Act  of  1969. 

In  accordance  with  Executive  Order 
12630,  the  Department  of  the  Interior 
has  determined  that  this  rule  does  not 
have  significant  takings  implications. 

The  Department  of  tne  Interior  has 
determined  that  this  rule  does  not  have 
significant  federalism  effects. 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  these  final  regulations 
meet  the  applicable  standards  provided 
in  Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

The  primary  author  of  this  document 
is  Betty  B.  Tippeconnie,  Chief,  Branch 
of  Child  and  Family  Services,  Division 
of  Social  Services,  Office  of  Tribal 
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Services,  Bureau  of  Indian  Affairs,  1849 
C  Street,Vw.,  Mail  Stop  310-SIB, 
Washington,  DC  20240. 

List  of  Subjects  in  25  CFR  Part  23 

Administrative  practices  and 
proceduBBS,  Child  custody  proceedings. 
Child  wilfare.  Grant  programs — 
Indians,  Grant  programs^<JiiId  and 
family  sdrvice,  Grant  appeals,  Indians, 
Reportin ;  and  recordkeeping 
requiren]  ants. 

For  th^  reasons  set  out  in  the 
preamble,  part  23  of  title  25.  chapter  I, 
of  the  Code  of  Federal  Regulations  is 
revised  a  5  set  forth  below. 

PART  23  -INDIAN  CHILD  WELFARE 
ACT 

Subpart  /  —Purpose,  Definitions,  Policy 

Sec.  23,1  Purpose. 

Sec.  23.2  Definitions. 

Sec.  23.3  Policy. 

Sec.  23.4  Information  collection. 

Subpart  i  — Notica  of  Involuntary  Child 
Custody  I  "rocaadings  ami  Payment  for 
Appolnte(  I  Counsel  in  State  Courts 

Sec.  23.11     Notice. 

Sec.  23.13     Designated  tribal  agent  for 

service  of  notice. 
Sec.  23.13     Payment  for  appointed  counsel 

in  involuntary  Indian  child  custody 

proceedings  in  state  courts. 

Subpart  (  —Grants  to  htdian  Tribes  for  Title 
II  Indian  Child  and  Family  Sarvica  Programs 

Sec.  23.21    Noncompetitive  tribal 

govei  iroent  grants. 
Sec.  23.25     " 

grant 
Sec.  23.2: 


conte  Its 


Subpart  C  — Crants  to  Off-rasarvation  Indian 
Organizafons  for  TItIa  ii  Indian  Child  and 
Programs 

Competitive  off-reservation  grant 


Family 

Sec.  23.31 


Sirvical 


proce  ss 
.35 


.3' 


Sec.  23. 
Sec.  23 

appli 

selec^on 
Sec.  23. 


.3^ 


Purpose  of  tribal  government 


Tribal  government  application 


F'urpose  of  off-reservation  grants. 
Comjjetitive  off-reservation 
itation  contents  and  application 
criteria. 
Review  and  decision  on  off- 
reseriation  applications  by  Area 
Direc  or. 

Sec.  23.3!     Deadline  for  Central  Office 
actioi  I. 

Subpart  I  —General  and  Uniform  Grant 
Administtation  Provisions  and 
Requirements 

Uniform  grant  administration 
ions,  requirements  and 

bilily. 

Technical  assistance. 

Authority  for  grant  approval  and 
Ition. 

Grant  administration  and 
oring. 

Subgrants. 

Financial  management,  internal 
temal  controls  and  other 
assuifinces. 


Sec.  23.47    Reports  and  availability  of 

information  to  Indians. 
Sec.  23  48    Matching  shares  and  agreements. 
Sec.  23  49    Fair  and  uniform  provision  of 

services. 
Sec.  23.50    Service  eligibility. 
Sec.  23.51    Grant  carry-over  authority. 
Sec.  23.52    Grant  suspension. 
Sec.  23.53    Cancellation. 

Sui)part  F— Appeals 

Sec.  23.61    Appeals  from  decision  or  action 
by  Agency  Superintendent,  Area  Director 
or  Grants  Officer. 

Sec.  23.62    Appeals  from  decision  or  action 
by  Area  Director  under  subpart  D. 

Sec.  23.63    Appeals  from  inaction  of  official. 

Subpart  G — Administrative  Provisions 

Sec.  23.71    Recordkeeping  and  information 
availability. 

Subpart  H— Assistance  to  State  Courts 

Sec.  23.81    Assistance  in  identifying 

witnesses. 
Sec.  23.82    Assistance  in  identifying 

language  interpreters. 
Sec.  23.83    Assistance  in  locating  biological 

parents  of  Indian  child  after  termination 

of  adoption. 

Authority:  5  U.S.C.  301;  25  U.S.C.  2,  9, 
1901-1952. 

Subpart  A — Purpose,  Defir)itions,  and 
Policy 

§  23.1    Purpose. 

The  purpose  of  the  regulations  in  this 
part  is  to  govern  the  provision  of 
funding  for,  and  the  administration  of 
Indian  child  and  family  service 
programs  as  authorized  by  the  Indian 
Child  Welfare  Act  of  1978  (Pub.  L.  95- 
608,92  Stat.  3069,  25  U.S.C.  2,  9,  1901- 
1952). 

§23.2    Definitions. 

Act  means  the  Indian  Child  Welfare 
Act  (ICWA),  Pub.  L  95-608,  92  Stat. 
3069.  25  U.S.C  1901  et  seq. 

Assistant  Secretary  means  the 
Assistant  Secretarj' — Indian  Affairs,  the 
Department  of  the  Interior. 

Bureau  of  Indian  Affairs  (BIA)  means 
the  Bureau  of  Indian  Affairs,  the 
Department  of  the  Interior. 

Child  Custody  Proceeding  includes: 

(1)  Foster  care  placement,  which  shall 
mean  any  action  removing  an  Indian 
child  firom  his  or  her  parent  or  Indian 
custodian  for  temporary  placement  in  a 
foster  home  or  institution  or  the  home 
of  a  guardian  or  conservator  where  the 
parent  or  Indian  custodian  cannot  have 
the  child  returned  upon  demand,  but 
where  parental  rights  have  not  been 
terminated; 

(2)  Termination  of  parental  rights, 
which  shall  mean  any  action  resulting 
in  the  termination  of  the  parent-child 
relationshijp; 

(3)  Preadoptive  placement,  which 
shall  mean  the  temporary  placement  of 
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an  Indian  child  in  a  foster  home  or 
institution  after  the  termination  of 
parental  rights,  but  prior  to  or  in  lieu  of 
adoptive  placement; 

(4)  Adoptive  placement,  which  shall 
mean  the  permanent  placement  of  an 
Indian  child  for  adoption,  including  any 
action  resulting  in  a  Bnal  decree  of 
adoption;  and 

(5  J  Other  tribal  placements  made  in 
accordance  with  the  placement 
preferences  of  the  Act,  including  the 
temporary  or  permanent  placement  of 
an  Indian  child  in  accordance  with 
tribal  children's  codes  and  local  tribal 
custom  or  tradition; 

(6)  The  above  terms  shall  not  include 
a  placement  based  upon  an  act  which, 
if  committed  by  an  adult,  would  be 
deemed  a  crime  in  the  jurisdiction 
where  the  act  occurred  or  upon  an 
award,  in  a  divorce  proceeding,  of 
custody  to  one  of  the  parents. 

Consortium  means  an  association  or 
partnership  of  two  or  more  eligible 
applicants  who  enter  into  an  agreement 
to  administer  a  grant  program  and  to 
provide  services  under  the  grant  to 
Indian  residents  in  a  speciHc 
geographical  area  when  it  is 
administratively  fiaasible  to  provide  an 
adequate  level  of  services  within  the 
area. 

Extended  family  member  shall  be  as 
defined  by  the  law  or  custom  of  the 
Indian  child's  tribe  or.  in  the  absence  of 
such  law  or  custom,  shall  be  a  person 
who  has  reached  the  age  of  18  and  who 
is  the  Indian  child's  grandparent,  aunt 
or  uncle,  brother  or  sister,  brother-in- 
law  or  sister-in-law,  niece  or  ne^^w, 
first  or  second  cousin,  or  stepparent. 

Grant  means  a  written  agreement 
between  the  BIA  and  the  governing 
body  of  an  Indian  tribe  or  Indian 
organization  wherein  the  BIA  provides 
funds  to  the  grantee  to  plan,  conduct  or 
administer  specific  programs,  services, 
or  activities  and  where  the 
administrative  and  programmatic 
provisions  are  specifically  delineated. 

Grantee  means  the  tribal  governing 
body  of  an  Indian  tribe  or  Board  of 
Directors  of  an  Indian  organization 
resjponsible  for  grant  administration. 

Grants  Officer  means  an  officially 
designated  officer  who  administers 
ICWA  grants  awarded  by  the  Bureau  of 
Indian  Affairs,  the  Department  of  the 
Interior. 

Indian  means  any  person  who  is  a 
member  of  an  Indian  tribe,  or  who  is  an 
Alaska  Native  and  a  member  of  a 
Regional  Corporation  as  defined  in 
section  7  of  the  Alaska  Native  Clainu 
Settlement  Act,  43  U.S.C  1606. 

Indian  chUd  means  any  unmarried 
person  who  is  under  age  18  and  is  either 
a  member  of  an  Indian  tribe,  or  is 


eligible  for  membership  in  an  Indian 
tribe  and  is  the  biological  child  of  a 
member  of  an  Indian  tribe. 

Indian  child's  tribe  means  the  Indian 
tribe  in  which  an  Indian  child  is  a 
member  or  is  duible  for  membership 
or,  in  the  case  ot  an  Indian  child  who 
is  a  member  of  or  is  eligible  for 
membership  in  more  than  one  tribe,  the 
Indian  tribe  wirh  which  the  Indian  child 
has  the  more  significant  contacts,  to  be 
determined  in  accordance  with  the 
BIA's  "Guidelines  for  State  Courts- 
Indian  Child  Custody  Proceedings." 

Indian  custodian  means  any  Indian 
person  who  has  legal  custody  of  an 
Indian  child  under  tribal  law  or  custom 
or  under  state  law  or  to  whom 
temporary  physical  care,  custody  and 
control  has  been  transferred  by  the 
parent  of  such  child. 

Indian  organization,  solely  few 
purposes  of  eligibility  for  grants  under 
subpart  D  of  this  part,  means  any  legally 
ests^lished  group,  association, 
partnership,  corporation,  or  other  legal 
entity  which  is  owned  or  controlled  by 
Indians,  or  a  majority  (51  percent  or 
more)  of  whose  members  are  Indians. 

Indian  preference  means  preference 
and  opportunities  for  employment  and 
training  provided  to  Indians  in  the 
administration  of  grants  in  accordance 
with  section  7  (b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C  450). 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community  of  Indians  federally 
recognized  as  eligible  for  the  services 
provided  to  Indians  by  the  Secretary 
because  of  their  status  as  Indians, 
including  any  Alaska  Native  village  as 
defined  in  section  3  (c)  of  the  Alaska 
Native  Claims  Settlement  Act.  43  U.S.C 
1602  (c). 

Off-reservation  ICWA  program  means 
an  ICWA  program  administered  in 
accordance  with  25  U.S.C  1932  by  an 
off-reservation  Indian  organization. 

Parent  means  the  biological  parent  or 
parents  of  an  Indian  child  or  any  Indian 
person  who  has  lawfully  adopted  an 
Indian  child,  including  adoptions  under 
tribal  law  or  custom,  "nte  term  does  not 
include  the  unwed  father  where 
paternity  has  not  been  acknowledged  or 
established. 

Reservation  means  Indian  country  as 
defined  in  18  U.S.C.  1151  and  any  lands 
not  covered  under  such  section,  title  to 
which  is  either  held  by  the  United 
States  intrust  for  the  benefit  of  any 
Indian  tribe  or  individual  or  held  by  any 
Indian  tribe  or  individual  subject  to  a 
restriction  by  the  United  States  against 
alienation. 

Secretary  means  the  Secretary  of  the 
Interior. 


Service  areas  aoMyfornewty 
recognized  or  restored  Indian  tribes 
without  established  reservations  means 
those  service  areas  copgresstonaily 
estaUi^ied  by  Federal  lew  to  be  the 
equivalent  of  a  reservation  for  the 
purpose  of  determining  the  eligibility  of 
a  newly  recognized  or  restored  Indian 
tribe  and  its  members  for  all  Federal 
services  and  benefits. 

State  court  meaiM  any  agent  or  agency 
of  a  state,  including  the  District  ot 
Columbia  or  any  territory  or  possession 
of  the  United  States,  or  any  pobtical 
subdivision  empowered  by  law  to 
terminate  parental  ri^its  or  to  make 
foster  care  placements,  preadoptive 
placements,  or  adoptive  plaoenents. 

Subgrant  means  a  secondaiy  grant 
that  undertakes  part  of  the  obngatians  of 
the  primary  grant,  and  assumes  the  kyil 
and  financial  responsibility  for  the 
funds  awarded  and  for  the  performance 
of  the  grant-supported  activity. 

Technical  assistance  means  the 
provision  of  oral,  written,  or  other 
relevant  information  and  assistaitce  to 
prospective  grant  applicants  in  the 
development  of  tlnrir  grant  proposals. 
Technical  assistance  may  include  a 
preliminary  review  of  an  application  to 
assist  the  applicant  in  identifying  the 
strengths  and  weaknesses  of  ^e 
proposal,  ongoing  program  planning, 
design  and  evaluation,  and  such  other 
program-specific  assistance  as  is 
necessary  for  ongoing  grant 
adminis^tion  and  management. 

Tith  II  means  Title  n  ofPubllc  Law 
95-608,  the  Indian  Child  Welfare  Act  of 
1978,  which  authorizes  the  Secretary  to 
make  grants  to  Indian  tribes  and  off- 
reservation  Indian  oi]ganizations  for  the 
establishment  and  operation  of  Indian 
child  and  family  service  programs. 

Tribal  Court  means  a  court  with 
jurisdiction  over  child  custody 
proceedings  and  which  is  either  a  Court 
of  Indian  Offenses,  a  court  established 
and  operated  under  the  code  or  custom 
of  an  Indian  tribe,  or  any  other 
administrative  body  of  a  tribe  vrhich  is 
vested  with  authority  over  child  custody 
proceedings. 

Trib<d  government  means  the 
federally  recognized  governing  body  of 
an  Indian  tribe. 

Value  means  face,  par.  or  maricet 
value,  or  cost  price,  either  wholesale  or 
retail,  whichever  is  greater. 

§23.3    Peiiey. 

In  enacting  the  Indian  Child  Wdbre 
Act  of  1978.  Pub.  L.  95-608,  the 
Congress  has  declared  that  it  is  the 
policy  of  this  Natiaa  to  protect  the  best 
interests  of  Indian  chilchen  and  to 
promote  the  stability  and  security  of 
Indian  tribes  and  Indian  famiUes  by  the 
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establishment  of  minimuin  Federal 
standards  to  prevent  the  arbitrary 
removal  of  Indian  children  from  their 
families  and  tribes  and  to  ensure  that 
measures  which  prevent  the  breakup  of 
Indian  families  are  followed  in  child 
custody  proceedings  (25  U.S.C.  1902). 
Indian  child  And  family  service 
programs  receiving  Title  n  funds  and 
operated  by  federally  recognized  Indian 
tribes  and  off-reservation  Indian 
organizations  shall  reflect  the  unique 
values  of  Indian  cultiue  and  promote 
the  stability  and  security  of  Indian 
children,  Indian  families  and  Indian 
communities.  It  is  the  policy  of  the 
Bureau  of  Indian  Affairs  to  emphasize 
and  facilitate  the  comprehensive  design, 
development  and  implementation  of 
Indian  child  and  family  service 
programs  in  coordination  with  other 
Federal,  state,  local,  and  tribal  programs 
which  strengthen  and  preserve  Indian 
families  and  Indian  tribes. 

§23.4    Infonnatlon  collection. 

(a)  The  information  collection 
requirements  contained  in  §  23.13  of 
this  part  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C  3501  et  seq.,  and 
assigned  clearance  number  1076-0111. 

(1)  This  information  will  be  used  to 
determine  eUgibility  for  payment  of 
legal  fees  for  indigent  Indian  parents 
and  Indian  custodians,  involved  in 
involuntary  Indian  child  custody 
proceedings  in  state  courts,  who  are  not 
eligible  for  legal  services  through  other 
mechanisms.  Response  to  this  request  is 
reouired  to  obtain  a  beneHt. 

(2)  Public  reporting  for  this 
information  collection  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
information  collection.  Direct  comments 
regarding  the  burden  estimate  or  any 
aspect  of  this  information  collection 
should  be  mailed  or  hand-delivered  to 
the  Bureau  of  Indian  Affairs, 
Information  Collection  Clearance 
Officer^  Room  336-SIB.  1849  C  street, 
NW.,  Washington,  DC  20240;  and  the 
Office  of  Information  and  Regulatory 
Aff'airs  Paperwork  Reduction  Project — 
107&-0111.  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

(bjThe  information  collection 
requirements  contained  in  §§  23.21; 
23.31;  23.46: 23.47.  and  23.71  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1076- 
0131.  The  information  collection 
requirements  under  §§  23.21  and  23.31 
are  collected  in  the  form  of  ICWA  grant 
applications  from  Indian  tribes  and  off'- 


reservation  Indian  organizations.  A 
response  to  this  request  is  required  to 
obtain  grqnt  funds.  The  information 
collectioi^  requirements  under  23.46  are 
collected  ^n  compliance  with  applicable 
OMB  circulars  on  financial 
managempnt,  internal  and  external 
controls  and  other  fiscal  assurances  in 
accordance  with  existing  Federal  grant 
administ^tion  and  reporting 
requirements.  The  grantee  information 
collectioii  requirements  under  §  23.47 
are  collected  in  the  form  of  quarterly 
and  annual  program  performance 
narrative  reports  and  statistical  data  as 
required  ky  the  grant  award  document. 
Pursuant  to  25  U.S.C.  1951,  the 
information  collection  requirement 
under  §  2 1.71  is  collected  from  state 
courts  entering  final  adoption  decrees 
for  any  Indian  child  and  is  provided  to 
and  maintained  by  the  Secretary. 

(1)  Public  reporting  for  the 
information  collection  at  §§  23.21  and 
23.31  is  estimated  to  average  32  houra 
per  respcHise,  including  the  time  for 
reviewing  the  grant  application 
instructicps,  gathering  the  necessary 
information  and  data,  and  completing 
the  grant  application.  Public  reporting 
for  the  information  collection  at 

§§  23.46  and  23.47  is  estimated  to 
average  a  combined  total  of  16  annual 
hours  pel  grantee,  including  the  time  for 
gathering  the  necessary  information  and 
data,  and  completing  the  required  forms 
and  reports.  Public  reporting  for  the 
information  collection  at  §  23.71  is 
estimated  to  average  4  hours  per 
response,;  including  the  time  for 
obtaining  and  preparing  the  final 
adoption  decree  for  transmittal  to  the 
Secretaryj 

(2)  Diract  comments  regarding  any  of 
these  burden  estimates  or  any  aspect  of 
these  information  collection 
requirements  should  be  mailed  or  hand- 
delivered  to  the  Bureau  of  Indian 
Affairs,  Iitformation  Collection 
Clearance  Officer,  room  336-SIB,  1849 
C  Street,  flW.,  Washington.  DC,  20240; 
and  the  dffice  of  Information  and 
Regulatory  Affairs  Paperwork  Reduction 
Project— 1076-0131.  Office  of 
Managenient  and  Budget,  Washington, 
DC  2050J 

Subpart  ^—Notice  of  Involuntary  Child 
Custody  Proceedings  and  Payment  for 
Appointfl  i  Counsel  in  State  Courts 

$23.11    Motice. 

(a)  In  ai  ly  involuntary  proceeding  in 
a  state  court  where  the  court  knows  or 
has  reason  to  know  that  an  Indian  child 
is  involvM.  and  where  the  identity  and 
location  of  the  child's  Indian  parents  or 
custodians  or  tribe  is  known,  the  party 
seeking  t^e  foster  care  placement  of,  or 
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termination  of  parental  rights  to,  an 
Indian  child  shall  directly  notify  the 
Indian  parents,  Indian  custodians,  and 
the  child's  tribe  by  certified  mail  vntix 
return  receipt  requested,  of  the  pending 
proceedings  and  of  their  right  of 
intervention.  Notice  shall  include 
requisite  information  identified  at 
paragraphs  (d)(1)  through  (4)  and  (e)(1) 
through  (6)  of  this  section,  consistent 
with  the  confidentiality  requirement  in 
paragraph  (e)(7)  of  this  section.  Copies 
of  these  notices  shall  be  sent  to  the 
Secretary  and  the  appropriate  Area 
Director  listed  in  paragraphs  (c)(1) 
through  (12)  of  this  section. 

(b)  If  the  identity  or  location  of  the 
Indian  parents,  Indian  custodians  or  the 
child's  tribe  cannot  be  determined, 
notice  of  the  pendency  of  any 
involuntary  child  custody  proceeding 
involving  an  Indian  child  in  a  state 
court  shall  be  sent  by  certifi'ed  mail  with 
retiun  receipt  requested  to  the 
appropriate  Area  Director  listed  in 
paragraphs  (c)(1)  through  (12)  of  this 
section.  In  order  to  establish  tribal 
identity,  it  is  necessary  to  provide  as 
much  information  as  is  known  on  the 
Indian  child's  direct  lineal  ancestors 
including,  but  not  limited  to,  the 
information  delineated  at  paragraph 
(d)(1)  through  (4)  of  this  section. 

(c)(1)  For  proceedings  in  Alabama, 
Connecticut,  Delaware,  District  of 
Columbia,  Florida,  Georgia,  Kentucky, 
Louisiana,  Maine,  Maryland, 
Massachusetts,  Mississippi,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee. 
Vermont,  Virginia,  West  Virginia  or  any 
territory  or  possession  of  the  United 
States,  notices  shall  be  sent  to  the 
following  address:  Eastern  Area 
Director,  Bureau  of  Indian  Affairs,  3701 
N.  Fairfax  Drive,  Suite  260,  Arlington, 
Virginia  22201. 

(2)  For  proceedings  in  Illinois, 
Indiana,  Iowa,  Michigan,  Minnesota, 
Ohio,  or  Wisconsin,  notices  shall  be 
sent  to  the  following  address: 
Minneapolis  Area  Director,  Bureau  of 
Indian  Affairs,  331  Second  Avenue 
South.  Minneapolis,  Minnesota  55401- 
2241. 

(3)  For  proceedings  in  Nebraska, 
North  Dakota,  or  South  Dakota,  notices 
shall  be  sent  to  the  following  address: 
Aberdeen  Area  Director,  Bureau  of 
Indian  Affairs,  115  Fourth  Avenue,  SE. 
Aberdeen,  South  Dakota  57401. 

(4)  For  proceedings  in  Kansas,  Texas 
(except  for  notices  to  the  Ysleta  del  Sur 
Pueblo  of  El  Paso  County,  Texas),  and 
the  western  Oklahoma  counties  of 
Alfalfa,  Beaver,  Beckman,  Blaine, 
Caddo,  Canadian,  Cimarron,  Cleveland. 
Comanche.  Cotton,  Custer,  Dewey,  Ellis. 


Garfield.  Grant.  Greer.  Harmon,  Harf>er, 
Jackson.  Kay.  Kingfisher,  Kiowa. 
Lincoln,  Logan,  Major,  Noble. 
Oklahoma.  Pawnee,  Payne, 
Pottawatomie.  Roger  Mills,  Texas, 
Tillman.  Washita,  Woods  and 
Woodward,  notices  shall  be  sent  to  the 
following  address:  Anadaiko  Area 
Director,  Bureau  of  Indian  Affairs,  P.O. 
Box  368,  An^arko,  CHcIahoma  73005. 
Notices  to  the  Ysleta  del  Sur  Pueblo  of 
El  Paso  County,  Texas  shall  be  sent  to 
the  Albuquerque  Area  Director  at  the 
address  Hsted  in  paragraph  {cK6)  of  this 
section. 

(5)  For  proceedings  in  Wyoming  or 
Montana  (except  for  notices  to  the 
Confederated  Salish  ft  Kootenai  Tribes 
of  the  Flathead  Reservation,  Montana), 
notices  shAli  be  sent  to  the  following 
address:  Bilhngs  Area  Director,  Bureeni 
of  Indian  Af£urs,  316  N.  26th  Street. 
Billings,  Mootana  59101.  Notices  to  the 
Confederated  Sahsh  ft  Kootenai  Tribes 
of  the  Flathead  Reservation,  Montana, 
shall  be  sent  to  the  Portland  Area 
Director  at  the  address  listed  in 
paragraph  (cNll)  of  this  section. 

(6)  For  procacdiDgs  in  the  Texas 
counties  of  El  Paso  and  Hudspeth  and 
proceedings  in  Colorado  or  New  Mexico 
(exclusive  of  notices  to  the  Navajo  Tribe 
from  the  New  Mexico  counties  hsted  in 
paragraph  (cK9)  of  this  section),  notices 
shall  be  sent  to  the  following  address: 
Albuquerque  Area  Director.  Bureau  of 
Indian  Affairs,  615  First  Street,  P.O.  Box 
26567,  Albuquerque,  New  Mexico 
87125.  Notices  to  die  Navajo  Tribe  shall 
be  sent  to  the  Navajo  Area  Director  at 
the  address  tisted  in  paragraph  (cK9)  of 
this  section. 

(7)  For  proceedings  in  Alaska  (except 
for  notices  to  the  Metlakatla  Indian 
Community,  Alaska),  notices  shall  be 
sent  to  the  following  address:  Juneau 
Area  Director,  Bureau  of  Indian  Ailairs. 
709  West  9th  Street.  Jxmeau,  Alaska 
99802-1219.  Notices  to  the  Metlakatla 
Indian  Connnanitjr  of  the  Annette 
Islands  Reserve.  AiMka.  shall  be  sent  to 
the  Portland  Area  Director  at  the 
address  listed  in  paragraph  (cHul  of 
this  section. 

fB)  For  proceedings  in  Arkansas. 
Missouri,  and  the  eastern  Oklahoma 
coundes  of  Adair.  Atoka.  Bt^nui,  Carter, 
Cherokee.  Craig.  Ctedc.  Choctaw.  C5oal. 
Delaware.  Garvin.  Grady,  Hadc^. 
Hughes.  Jefferson.  Johnson.  Latinwr. 
LeFlora.  Love.  Mayes.  McCurtain, 
McClatn.  Mdntosh,  Murray.  Muskogee. 
Novrata.  Okfuskee.  Okmulgee.  Osage. 
Ottawa.  Pittsbuig.  Pontotoc. 
Pushmataha.  Marshall.  Rogers. 
SemhKrfe.  Sequoyah.  Wagoner. 
Washington.  Siemens,  and  Tulsa, 
notices  riiall  be  sent  (o  the  following 
address:  Muskogee  Area  Dfaector. 


Bureau  of  Indian  Affairs.  101  North 
Fifth  Street,  Muskogee,  Oklahoma 
74401. 

(9)  For  procee<fings  in  the  ArizoiM 
coimties  of  Apache.  Cbcoiuno  [except 

'for  notices  to  the  Hopi  and  San  Juan 
Paiute  Tribes]  and  Navajo  (except  fbr 
notices  to  the  Hopi  Tribe);  the  New 
Mexico  counties  of  McIQnley  (except  for 
notices  to  the  Zuni  Tribe).  San  Juan,  and 
Socorro;  and  the  Utah  county  of  San 
Juan,  notices  shall  be  sent  to  the 
fc^lowing  address:  Navajo  Area  Director, 
Bureau  of  Indian  AEairs,  P.O.  Box  1060. 
Gallup,  New  Mexico  87301.  Notices  to 
the  Hopi  and  San  Juan  Paiute  Tribes 
shall  be  sent  to  the  Phoenix  Area 
Director  at  the  address  listed  in 
paragraph  (cMlO)  oi  this  section.  Notices 
to  the  Zuni  Tribe  shall  be  sent  to  the 
Albuquerque  Area  Director  at  the 
address  listed  in  paragraph  (c)(6)  of  this 
section. 

(10)  For  proceedings  in  Arizona 
(exclusive  of  notices  to  the  Navajo  Tribe 
from  those  countiea  listed  in  paragra[^ 
(c)(9)  of  tlus  sectkn).  Nevada  or  Utah 
(exclusive  of  San  Jxian  county),  noticas 
shall  be  sent  to  the  fioUowii^  addresa: 
Phoenix  Area  Director.  Bureau  of  Indian 
Afikirs.  1  North  First  Street,  P.O.  Box 
10,  Phoenix.  Arizona  B5001. 

(11)  For  prooeedii^  in  Idaho.  Oregon 
or  Washington,  notices  shall  be  sent  to 
the  following  address:  Portland  Ana 
Director.  Bureau  of  ladiaa  Aftakn,  911 
NE  11th  Avenue.  Portland.  Ore^n 
97232.  Ail  notices  to  dM  Coniaderated 
Salish  ft  Kootenai  Tribes  of  the  Fladiead 
Reservation,  located  in  the  Montana 
counties  of  Flatheed,  Lake.  Missoula, 
and  Sanders,  shall  abo  be  sent  to  the 
Portland  Area  Dnedar. 

(12)  For  proceedings  in  California  or 
Hawau,  notices  shall  be  sent  to  the 
followiag  address:  Saoaaaento  Area 
Director.  Bureau  of  bidiaa  Affairs, 
Federal  Ofiioe  Buildiag.  2800  Cottage 
Way.  Sacranienlo.  Califaniia  9582S. 

(d)  Notkx  to  the  appn^iriate  Area 
Director  pursuaot  to  paiagiaph  (b)  of 
this  section  BMy  be  sent  by  certified 
mail  with  return  reoa^  requested  or  by 
personal  service  aad  sliall  hichide  the 
following  infonaatiea.  if  known: 

(1)  Name  of  the  Indian  child,  the 
child's  birthdate  md  birthplace. 

(2)  Name  of  faHfien  tribeM  in  v^icb 
the  child  is  enrolled  or  may  be  eligiMe 
foremolfanent. 

(3)  All  names  known,  and  current  aad 
former  addresses  of  the  Indian  child's 
biological  moAer.  bioiegkal  father, 
maternal  and  paternal  giaudpaieiUs  and 
great  grandparents  or  faiAan  cutfodians. 
including  maiden,  married  and  former 
names  or  aliases;  birthdates;  places  of 
birth  and  deedr,  tribal  enrollment 


numbera.  and/or  other  identifying 
information. 

(4)  A  copy  of  the  petition,  complaint 
or  other  dociunent  by  which  the 
proceeding  was  initiated. 

(e)  In  addition,  notice  provided  to  the 
appropriate  Area  Director  pursuant  to 
paragraph  (b)  of  dris  section  shall 
include  the  fotlowhte: 

(1)  A  statement  of  the  absolute  right 
of  the  biological  Indian  parents,  the 
child's  bKhan  custodians  and  the 
child's  tribe  to  intervene  in  the 
proceedings. 

(2)  A  statement  that  if  the  Indian 
parentis)  or  Indian  custodi«i(s)  is  (are) 
unable  to  afford  counsel,  and  where  a 
state  court  determines  indigency, 
counsel  will  be  appointed  to  represent 
the  Indian  parent  or  Indian  custodian 
where  authorized  by  state  law. 

(3)  A  statement  of  the  rt^  of  the 
Indiu)  parents.  Indian  custodians  and 
child's  tribe  to  be  granted,  upon  request, 
up  to  20  additional  days  to  prepare  for 
the  proceedings. 

(4)  The  location,  mailing  address,  and 
telephone  number  of  the  coort  md  all 
parties  notified  pursuant  to  this  section. 

(5)  A  statement  of  the  right  of  the 
Indian  parents,  Indian  custodians  and 
the  child's  tribe  to  petition  the  court  tat 
transfer  of  the  proceeding  to  the  child's 
tribal  court  pursuant  to  25  U.S.C.  1911, 
absent  objection  by  either  parent: 
Provided,  that  such  transfer  shall  be 
subject  to  declination  by  die  tribal  court 
of  said  tribe. 

(6)  A  statement  of  the  f>otential  legal 
consequences  of  die  proceediugs  on  the 
future  custodial  and  parental  rights  of 
the  Indian  parents  or  Indian  custodians. 

(7)  A  statement  that,  since  child 
custody  proceedings  are  conducted  on  a 
confidential  basis,  all  parties  rtotified 
shall  keep  confidential  the  fnfornatfon 
contained  in  the  notice  concerning  the 
particulm^  proceeding.  The  notices  ^all 
not  be  handled  by  anyone  not  needing 
the  information  contatned  in  the  notices 
in  order  to  exerdse  the  tribe's  rights 
under  the  Act. 

(0  Upon  reoBtet  (rf  the  notica.  dM 
Secretary  or  )uvbut  «*M»gfMrT  ibaU  maka 
reasonable  docnmented  efforts  to  locate 
and  notify  the  child's  tribe  aad  the 
child's  Indian  parents  or  ladjaa 
custodians.  The  Secrrtary  or  his/her 
designee  shall  have  15  days,  after 
receipt  of  dto  notice  from  the  persons 
initijuting  the  proceedings,  to  notify  the 
child's  tribe  and  lodiaa  parents  or 
Indian  custodians  and  send  a  copy  of 
the  notice  to  the  court.  If  within  the  15- 
day  time  period  the  Secretary  or  his/her 
designee  is  unable  to  verify  that  the 
child  meets  the  criteria  of  an  Indian 
child  as  defined  in  25  U.S.C  1903.  or 
is  unable  to  locate  die  bdiaa  parents  or 
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Indian  custodians,  the  Secretary  or  his/^ 
her  designee  shall  so  inform  the  court 
prior  to  initiation  of  the  proceedings 
and  state  how  much  more  time,  if  any, 
will  be  needed  to  complete  the  search. 
The  Secretary  or  his/her  designee  shall 
complete  all  research  efforts,  even  if 
those  efforts  cannot  be  completed  before 
the  child  custody  proceeding  begins, 
(g)  Upon  request  firom  a  party  to  an 
Indian  child  custody  proceeding,  the 
Secretary  or  his/her  designee  shall  make 
a  reasonable  attempt  to  identify  and 
locate  the  child's  tribe,  Indian  parents  or 
Indian  custodians  to  assist  the  party 
seeking  the  information. 

{  23.12   Designated  trtbel  agent  for  service 
of  notice. 

Any  Indian  tribe  entitled  to  notice 
pursuant  to  25  U.S.C.  1912  may 
designate  by  resolution,  or  by  such  other 
form  as  the  tribe's  constitution  or 
current  practice  requires,  an  agent  for 
service  of  notice  other  than  the  tribal 
chairman  and  send  a  copy  of  the 
designation  to  the  Secretary  or  his/her 
designee.  The  Secretary  or  his/her 
designee  shall  update  and  publish  as 
necessary  the  names  and  addresses  of 
the  designated  agents  in  the  Federal 
Register.  A  current  listing  of  such  agents 
shall  be  available  through  the  area 
offices. 

f  23.1 3    Payment  for  appointed  counsel  In 
Involuntary  Indian  chlM  custody 
proceedings  in  state  courts. 

(a)  When  a  state  court  appoints 
counsel  for  an  indigent  Indian  party  in 
an  involuntary  Indian  child  custody 
proceeding  for  which  the  appointment 
of  counsel  is  not  authorized  under  state 
law,  the  court  shall  send  written  notice 
of  the  appointment  to  the  BIA  Area 
Director  designated  for  that  state  in 
§23.11.  The  notice  shall  include  the 
following: 

(1)  Name,  address,  and  telephone 
number  of  attorney  who  has  been 
appointed. 

(2)  Name  and  address  of  client  for 
whom  counsel  is  appointed. 

(3)  Relationship  of  client  to  child. 

(4)  Name  of  Indian  child's  tribe. 

(5)  Copy  of  the  petition  or  complaint. 

(6)  Certification  by  the  court  that  state 
law  makes  no  provision  for  appointment 
of  counsel  in  such  proceedings. 

(7)  Certification  by  the  court  that  the 
Indian  client  is  indigent. 

(b)  The  Area  Director  shall  certify  that 
the  client  is  eligible  to  have  his  or  her 
appointed  counsel  compensated  by  the 
BIA  unless: 

(1)  The  litigation  does  not  involve  a 
child  custody  proceeding  as  defined  in 
25  U.S.C.  1903  (1); 
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(2)  Tfale  child  who  is  the  subject  of  the 
litigatioii  is  not  an  Indian  child  as 
defined  in  25  U.S.C.  1903  (4); 

(3)  The  client  is  neither  the  Indian 
child  who  is  the  subject  of  the  litigation,, 
the  Indian  child's  parent  as  defihed  in 
25  U.S.(^.  1903  (9),  nor  the  child's 
Indian  dustodian  as  defined  in  25  U.S.C. 
1903  (61 

(4)  StAte  law  provides  for 
appoinonent  of  counsel  in  such 
proceedings; 

(5)  Tlie  notice  to  the  Area  Director  of 
appointjnent  of  counsel  is  incomplete; 


or 

(6)Fi 
particu 


ds  are  not  available  for  the 
Hscal  year, 
(c)  No  later  than  10  days  after  receipt 
of  the  nptice  of  appointment  of  counsel, 
the  Are^  Director  shall- notify  the  court, 
the  client,  and  the  attorney  in  writing 
whethet  the  client  has  been  certified  as 
eligible  |to  have  his  or  her  attorney  fees 
and  exdenses  paid  by  the  BIA.  If 
certification  is  denied,  the  notice  shall 
include  written  reasons  for  that 
decisioD,  together  with  a  statement  that 
complies  with  25  CFR  2.7  and  that 
informs  the  applicant  that  the  decision 
may  be  appealed  to  the  Assistant 
Seaetaty.  The  Assistant  Secretary  shiall 
consider  appeals  under  this  subsection 
anc8  with  25  CFR  2.20  (c) 
(e).  Appeal  procedures  shall  be 
t  in  part  2  of  this  chapter, 
en  determining  attorney  fees 
nses,  the  court  shall: 
termine  the  amoimt  of  payment 
ointed  counsel  by  the  same 
and  criteria  it  uses  in 
determining  the  fees  and  expenses  to  be 
paid  apipointed  counsel  in  state  juvenile 
delinquency  proceedings;  and 

(2)  Sebmit  approved  vouchers  to  the 
Area  Director  who  certiBed  eligibility 
for  BIA  payment,  together  with  the 
court's  certification  that  the  amount 
request  ed  is  reasonable  imder  the  state 
standaj  ds  considering  the  work  actually 
perfom  led  in  light  of  criteria  that  apply 
in  determining  fees  and  expenses  for 
appointed  counsel  in  state  juvenile 
delinquency  proceedings. 

(e)  'Tne  Area  Director  shall  authorize 
the  pajiment  of  attorney  fees  and 
expend  in  the  amount  requested  in  the 
vouchor  approved  by  the  court  unless: 

(1)  The  amount  ot  payment  due  the 
state-appointed  counsel  is  inconsistent 
with  t^e  fees  and  expenses  specified  in 
§23.131  (d)(1);  or 

(2)  The  client  has  not  been  certified 
previously  as  eligible  under  paragraph 
(c)  of  this  section;  or 

(3)  Tpe  voucher  is  submitted  later 
than  99  days  after  completion  of  the 
legal  action  involving  a  client  certified 
as  eligible  for  payment  of  legal  fees 
under  laragraph  (b)  of  this  section. 


JMI 


(f)  No  later  than  15  days  after  receipt 
of  a  payment  voucher,  the  Area  Director 
shall  send  written  notice  to  the  court, 
the  client,  and  the  attorney  stating  the 
amount  of  payment,  if  any,  that  has 
been  authorized.  If  the  payment  has 
been  denied,  or  the  amount  authorized 
is  less  than  the  amount  requested  in  the 
voucher  approved  by  the  court,  the 
notice  shall  include  a  written  statement 
of  the  reasons  for  the  decision  together 
with  a  statement  that  complies  with  25 
CFR  2.7  and  that  informs  the  client  that 
the  decision  may  be  appealed  to  the 
Interior  Board  of  Indian  Appeals  in 
accordance  with  25  CFR  2.4  (e);  43  CFR 
4.310  through  4.318  and  43  CFR  4.330 
through  4.340. 

(g)  Failure  of  the  Area  Director  to 
meet  the  deadline  specified  in 
paragraphs  (c)  and  (0  of  this  section 
may  be  treated  as  a  denial  for  purposes 
of  appeal  under  paragraph  (f)  of  this 
section. 

(h)  Payment  for  appointed  counsel 
does  not  extend  to  Indian  tribes 
involved  in  state  court  child  custody 
proceedings  or  to  Indian  families 
involved  in  Indian  child  custody 
.proceedings  in  tribal  courts. 

Subpart  C— Grants  to  Indian  Tribes  for 
Title  II  Indian  Child  and  Family  Service 
Programs 

f  23.21  Noncompetitive  trilMl  government 
grants. 

(a)  Gmnt  application  information  and 
technical  assistance.  Information  on 
grant  application  procedures  and  related 
information  may  be  obtained  from  the 
appropriate  Agency  Superintendent  or 
Area  Director.  Pre-award  and  ongoing 
technical  assistance  to  tribal 
governments  shall  be  provided  in 
accordance  with  §  23.42  of  this  part. 

(b)  Eligibility  requirements  for  tribal 
governments.  The  tribal  govemment(s) 
of  any  Indian  tribe  or  consortium  of 
tribes  may  submit  a  properly 
documented  application  for  a  grant  to 
the  appropriate  Agency  Superintendent 
or  Area  Director.  A  tribe  may  neither 
submit  more  than  one  appUcation  for  a 
grant  nor  be  the  beneficiary  of  more 
than  one  grant  under  this  subpart. 

(1)  Through  the  publication  of  a 
Federal  Register  annoimcement  at  the 
outset  of  the  implementation  of  the 
noncompetitive  grant  award  process 
during  which  tribal  applications  vnl\  be 
solicited,  the  Assistant  Secretary  will 
notify  eligible  tribal  applicants  under 
this  subpart  of  the  amoimt  of  core  funds 
available  for  their  ICWA  program.  The 
funding  levels  will  be  based  on  the 
service  area  population  to  be  served. 
Upon  the  receipt  of  this  notice  from  the 
Agency  Superintendent  or  appropriate 


Area  Director,  tribal  applicants  shall 
submit  a  completed  ICWA  application 
no  later  than  60  days  after  the  receipt  of 
this  notice. 

(2)  A  grant  to  be  awarded  under  this 
subpart  shall  be  limited  to  the  tribal 
governing  body(ies)  of  the  tribe(s)  to  be 
served  by  the  grant. 

(3)  For  purposes  of  eligibility  for 
newly  recognized  or  restored  Indian 
tribes  without  established  reservations, 
such  tribes  shall  be  deemed  eligible  to 
apply  for  grants  under  this  subpart  to 
provide  ICWA  services  within  those 
service  areas  legislatively  identified  for 
such  tribes. 

(4)  A  grantee  under  this  subpart  may 
make  a  subgrant  to  another  Indian  tribe 
or  an  Indian  organization  subject  to  the 
provisions  of  §  23.45. 

(c)  Revision  or  amendment  of  grants. 
A  grantee  under  this  subpart  may 
submit  a  written  request  and 
justification  for  a  post-award  grant 
modification  covering  material  changes 
to  the  terms  and  conditions  of  the  grant, 
subject  to  the  approval  of  the  grants  _ 
officer.  The  request  shall  include  a 
narrative  description  of  any  significant 
additions,  deletions,  or  changes  to  the 
approved  program  activities  or  budget 
in  the  form  of  a  grant  amendment  _ 
proposal. 

(d)  Continued  annual  funding  of  an 
ICWA  grant  under  this  subpart  shall  be 
contingent  upon  the  fulfillment  of  the 
requirements  dehneated  at  §  23.23(c). 

(e)  Monitoring  and  program  reporting 
requirements  for  grantees  under  this 
subpart  are  delineated  at  §§  23.44  and 
23.47. 

§23.22    Purpose  of  tribal  government 
grants. 

(a)  Grants  awarded  under  this  subpart 
are  for  the  establishment  and  operation 
of  tribally  designed  Indian  child  and 
family  service  programs.  The  objective 
of  every  Indian  child  and  family  service 
program  shall  be  to  prevent  the  breakup 
of  Indian  families  and  to  ensure  that  the 
permanent  removal  of  an  Indian  child 
fi^m  the  custody  of  his  or  her  Indian 
parent  or  Indian  custodian  shall  be  a 
last  resort.  Such  child  and  family 
service  programs  may  include,  but  need 
not  be  limited  to: 

(1)  A  system  for  licensing  or 
otherwise  regulating  Indian  foster  and 
adoptive  homes,  such  as  establishing 
tribal  standards  for  approval  of  on- 
reservation  foster  or  adoptive  homes; 

(2)  The  operation  and  maintenance  of 
facilities  for  counseling  and  treatment  of 
Indian  families  and  for  the  temporary 
custody  of  Indian  children  with  the  goal 
of  strengthening  Indian  families  and 
preventing  parent-child  separations; 


(3)  Family  assistance,  including 
homemaker  and  home  counselors, 
protective  day  care  and  afterschool  care, 
recreational  activities,  respite  care,  and 
employment  support  services  with  the 
goal  of  strengthening  Indian  families 
and  contributing  to  family  stability; 

(4)  Home  improvement  programs  with 
the  primary  emphasis  on  preventing  the 
removal  of  children  due  to  imsafe  home 
environments  by  making  homes  safer, 
but  not  to  make  extensive  structural 
home  improvements; 

(5)  The  employment  of  professional 
and  other  trained  personnel  to  assist  the 
tribal  court  in  the  disposition  of 
domestic  relations  and  child  welfare 
matters,  but  not  to  establish  tribal  court 
systems; 

(6)  Education  and  training  of  Indians, 
including  tribal  court  judges  and  staff, 
in  skills  relating  to  child  and  family 
assistance  and  service  programs; 

(7)  A  subsidy  program  under  which 
Indian  adoptive  children  not  eligible  for 
state  or  BIA  subsidy  programs  may  be 
provided  supp>ort  comparable  to  that  for 
which  they  could  be  eligible  as  foster 
children,  taking  into  account  the 
appropriate  state  standards  of  support 
for  maintenance  and  medical  needs; 

(8)  Guidance,  legal  representation  and 
advice  to  Indian  families  involved  in 
tribal,  state,  or  Federal  child  custody 
proceedings;  and 

(9)  Other  programs  designed  to  meet 
the  intent  and  purposes  of  the  Act. 

(b)  Grants  may  be  provided  to  tribes 
in  the  preparation  and  implementation 
of  child  welfare  codes  within  their 
jurisdiction  or  pursuant  to  a  tribal-state 
agreement. 

(c)  Grantees  under  this  subpart  may 
enhance  their  capabilities  by  utilizing 
ICWA  funds  as  non-Federal  matching 
shares  in  connection  with  funds 
provided  under  titles  IV-B,  IV-E  and 
XX  of  the  Social  Security  Act  or  other 
Federal  programs  which  contribute  to 
and  promote  the  intent  and  purposes  of 
the  Act  through  the  provision  of 
comprehensive  child  and  family 
services  in  coordination  with  other 
tribal,  Federal,  state,  and  local  resources 
available  for  the  same  purpose. 

(d)  Program  income  resulting  ftx>m  the 
operation  of  programs  under  this 
subpart,  such  as  day  care  operations, 
may  be  retained  and  used  for  purposes 
similar  to  those  for  which  the  grant  was 
awarded. 

§23.23   Tribal  government  application 
contents. 

(a)  The  appropriate  Area  Director 
shall,  subject  to  the  tribe's  fulfillment  of 
the  mandatory  application  requirements 
and  the  availability  of  appropriated 
funds,  make  a  grant  to  the  tribal 


governing  body  of  a  tribe  or  consortiumi 
of  tribes  eligible  to  apply  for  a  grant 
under  this  subpart. 

(b)  Hie  following  mandatory  tribal 
application  requirements  must  be 
submitted  to  the  appropriate  Agency 
Superintendent  or  Area  Director  in 
accordance  with  the  timeframe 
established  in  §  23.21  (b)  of  this  subpart: 

(1)  A  current  tribal  resolution 
requesting  a  grant  by  the  Indian  tribe(s) 
to  be  served  by  the  grant.  If  an  applicant 
is  applying  for  a  grant  benefiting  more 
than  one  tribe  (consortium),  an 
authorizing  resolution  from  each  tribal 
government  to  be  served  must  be 
included.  The  request  must  be  in  the 
form  of  a  current  tribal  resolution  by  the 
tribal  governing  body  and  shall  include 
the  following  information: 

(i)  The  official  name  of  tribe(s) 
applying  for  the  grant  and  who  will 
directly  benefit  from  or  receive  services 
from  the  grant; 

(ii)  The  proposed  beginning  and 
ending  dates  of  the  grant; 

(iii)  A  provision  stating  that  the 
resolution  will  remain  in  effect  for  the 
duration  of  the  program  or  until  the 
resolution  expires  or  is  rescinded;  and 

(iv)  The  signature  of  the  authorized 
representative  of  the  tribal  government 
and  the  date  thereof. 

(2)  A  completed  Application  for 
Federal  Assistance  form,  SF—424. 

(3)  A  narrative  needs  assessment  of 
the  social  problems  or  issues  affecting 
the  resident  Indian  population  to  be 
served;  the  geographic  area(s)  to  be 
served;  and  estimated  number  of 
resident  Indian  families  and/or  persons 
to  receive  benefits  or  services  from  the 
program. 

(4)  A  comprehensive  developmental 
multi-year  plan  in  narrative  form 
describing  what  specific  services  and/or 
activities  will  be  provided  each  program 
year  and  addressing  the  above-identified 
social  problems  or  issues.  At  a 
minimum,  the  plan  must  include: 

(i)  The  program  goals  and  objectives, 
stated  in  measurable  terms,  to  be 
achieved  through  the  grant; 

(ii)  A  narrative  description  of  how 
Indian  families  and  communities  will 
benefit  from  the  program;  and 

(iii)  The  methodology,  including 
culturally  defined  approaches,  and 
procedures  by  which  the  tribe(s)  will 
accomplish  the  identified  goals  and 
objectives. 

(5)  An  internal  monitoring  system  to 
measure  progress  and  accomplishments, 
and  to  assure  that  the  quality  and 
quantity  of  actual  performance  conforms 
to  the  requirements  of  the  grant. 

(6)  A  staffing  plan  that  is  consistent 
with  the  implementation  of  the  above- 
described  program  plan  of  operation 
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and  the  procedures  necessary  for  the 
successful  delivery  of  services. 

(i)  The  plan  must  include  proposed 
key  personnel;  their  qualifications, 
training  or  experience  relevant  to  the 
services  to  be  provided;  responsibilities; 
Indian  preference  criteria  for 
employment;  and  position  descriptions. 

(li)  In  accordance  with  25  U.S.C.  3201 
et  seq.  (Pub.  L.  101-630),  title  IV,  the 
Indian  Child  Protection  and  Family 
Violence  Prevention  Act,  grantees  shall 
conduct  character  and  backgroimd 
investigations  of  those  personnel 
identified  in  that  statute.  Grantees  must 
initiate  character  and  background 
investigations  of  said  personnel  prior  to 
their  actual  employment,  and  complete 
the  investigations  in  a  timely  manner. 

(7)  A  program  budget  and  budget 
narrative  justification  submitted  on  an 
annual  basis  for  the  amount  of  the 
award  and  supported  by  the  proposed 
plan,  appropriate  program  services  and 
activities  for  the  applicable  grant  year. 

(8)  Identification  of  any  consultants 
and/or  subgrantees  the  applicant 
proposes  to  employ;  a  description  of  the 
consultant  and/or  subgrantee  services  to 
be  rendered;  the  quahfications  and 
experience  in  performing  the  identified 
services;  and  the  basis  for  the  cost  and 
amount  to  be  paid  for  such  services. 

(9)  A  certification  by  a  licensed 
accountant  that  the  bookkeeping  and 
accounting  procedures  which  the 
tribe{8)  uses  or  intends  to  use  meet 
existing  Federal  standards  for  grant 
management  and  administration 
specified  at  §  23.46. 

(10)  A  system  for  managing  property 
and  recordkeeping  which  complies  with 
subpart  D  of  43  CFR  part  2 
implementiitg  the  Privacy  Act  (5  U.S.C 
552a)  and  with  existing  Federal 
requirements  for  grants  at  25  CFR  276.5 
and  276.11,  including  the  maintenance 
and  safeguarding  of  direct  service  case 
records  on  families  and/or  individuals 
served  by  the  grant. 

(11)  A  hsting  of  equipment,  facilities, 
and  buildings  necessary  to  carry  out  the 
grant  program.  LiabiUty  insurance 
coverage  for  buildings  and  their 
contents  is  recommended  for  grantees 
under  this  subpart. 

(12)  Pursuant  to  the  Drug-Free 
Workplace  Act  of  1988,  tribal  programs 
shall  comply  with  the  mandatory  Drug- 
Free  Workplace  Certification,  a 
regulatory  requirement  for  Federal  grant 
recipients. 

(cj  Continued  annual  funding  of  an 
ICWA  program  under  this  subpart  shall 
be  contingent  upon  the  existing  grant 
program  receiving  a  satisfactory 
program  evaluation  from  the  area  social 
services  office  for  the  previous  year  of 
operation.  A  copy  of  this  evaluation 


must  be  sinmitted  together  with  an 
annual  budget  and  budget  narrative 
justification  in  accordance  with 
paragraph  lb)(7)  of  this  section. 
Minimum  standards  for  receiving  a 
satisfactory  evaluation  shall  include: 

(1)  The  timely  submission  of  all  fiscal 
and  programmatic  reports; 

(2)  A  narrative  program  report 
indicatingKvork  accomplished  in 
accordance  with  the  applicant's 
approved  multi-year  plan  and,  if 
applicablei  a  description  of  any 
modificatipn  in  programs  or  activities  to 
be  funded  'in  the  next  fiscal  year;  and 

(3)  The  implementation  of  mutually 
determined  corrective  action  measures, 
if  applicaUle. 
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Subpart 
Indian 
Child  and 


rants  to  Off-Reservation 
izations  for  Title  II  Indian 
wnlly  Service  Programs 

S  23.31    Competitive  off-reservation  grant 
pfooess. 

(a)  Grank  application  procedures  and 
related  inlormation  may  be  obtained 
from  the  Area  Director  designated  at 

§  23.11  fof  processing  ICWA  notices  for 
the  state  in  which  the  applicant  is 
located.  Pfe-award  and  ongoing 
technical  Assistance  of  off-reservation 
Indian  organization  grantees  shall  be 
provided  |n  accordance  with  §  23.42. 

(b)  Prior  to  the  beginning  of  or  during 
the  applic  ible  year(s)  in  which  grants 
for  off-reservation  programs  will  be 
awarded  Qompetitively,  the  Assistant 
Secretary-f-Indian  Affaire  shall  pubUsh 
in  the  Fedjeral  Register  an 
announcement  of  the  grant  application 
process  fat  the  year(s),  including 
program  priorities  or  special 
considerations  (if  any),  applicant 
eligibiUty;criteria,  the  required 
application  contents,  the  amount  of 
available  funding  and  evaluation  criteria 
for  off-reservation  programs. 

(c)  Based  on  the  announcement 
described  in  paragraph  (b)  of  this 
section,  a  \  off-reservation  applicant 
shall  prep  are  a  multi-year 
developm  ental  application  in 
accordan(  e  with  §  23.33  of  this  subpart. 
To  be  con  sidered  in  the  area 
competiti  re  review  and  scoring  process, 
a  complet » application  must  be  received 
by  the  del  dline  announced  in  the 
Federal  R  egister  by  the  Area  Director 
designated  at  §  23.11  for  processing 
ICWA  nol|ices  for  the  state  in  which  the 
applicant  is  located. 

(d)  Eligibility  requirements  for  off- 
reservatio  a  Indian  organizations.  The 
Secretary  or  his/her  designee  shall, 
contingeitt  upon  the  availability  of 
funds,  m^ke  a  multi-year  grant  under 
this  subpart  for  an  off-reservation 
program  i  vhen  officially  requested  by  a 
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resolution  of  the  board  of  directors  of 
the  Indian  organization  appUcant.  upon 
the  applicant's  fulfillment  of  the 
mandatory  application  requirements 
and  upon  the  applicant's  successful 
competition  pursuant  to  §  23.33  of  this 
subpart 

(e)  A  grant  under  this  subpart  for  an 
off-reservation  Indian  organization  shall 
be  limited  to  the  board  of  directora  of 
the  Indian  organization  which  will 
administer  the  grant. 

(f)  Continued  annual  funding  of  a 
multi-year  grant  award  to  an  off- 
reservation  ICWA  program  imder  this 
subpart  shall  be  contingent  upon  the 
grantee's  fulfillment  of  the  requirements 
delineated  at  §  23.33  (e). 

(g)  Monitoring  and  program  reporting 
requirements  for  grants  awarded  to  off- 
reservation  Indian  organizations  imder 
this  subpart  are  delineated  at  §§  23.44 
and  23.47. 

§23^    Purpose  Of  off-reservation  grants. 

The  Secretary  or  his/her  designee  is 
authorized  to  make  grants  to  off- 
reservation  Indian  organizations  to 
establish  and  operate  off-reservation 
Indian  child  and  family  service 
programs  for  the  purpose  of  stabilizing 
Indian  families  and  tribes,  preventing 
the  breakup  of  Indian  families  and,  in 
particular,  to  ensure  that  the  permanent 
removal  of  an  Indian  child  from  the 
custody  of  his/her  Indian  parent  or 
Indian  custodian  shall  be  a  last  resort. 
Child  and  family  service  programs  may 
include,  but  are  not  limited  to: 

(a)  A  system  for  regulating, 
maintaining,  and  supporting  Indian 
foster  and  adoptive  homes,  including  a 
subsidy  program  under  which  Indian 
adoptive  children  may  be  provided 
support  comparable  to  that  for  which 
they  would  be  eligible  as  Indian  foster 
children,  taking  into  account  the 
appropriate  state  standards  of  support 
for  maintenance  and  medical  needs; 

(b)  The  operation  and  maintenance  of 
facilities  and  services  for  counseling 
and  treatment  of  Indian  families  and 
Indian  foster  and  adoptive  children  with 
the  goal  of  strengthening  and  stabilizing 
Indian  families; 

(c)  Family  assistance  (including 
homemaker  and  home  counselors), 
protective  day  care  and  afterschool  care, 
employment  support  services, 
recreational  activities,  and  respite  care 
with  the  goal  of  strengthening  Indian 
families  and  contributing  toward  family 
stability;  and 

(d)  Guidance,  legal  representation  and 
advice  to  Indian  famiUes  involved  in 
state  child  custody  proceedings. 


§23.^  Competitive off-rssarvation 
application  contents  and  applieation 
selection  eritoria. 

(a)  An  application  for  a  competitive 
multi-year  grant  under  this  subpart  shall 
be  submitted  to  the  appropriate  Area 
Director  prior  to  or  on  the  announced 
deadline  date  published  in  the  Federal 
Register.  The  Area  Director  shall  certify 
the  application  contents  pursuant  to 

§  23.34  and  forward  the  application 
within  five  working  days  to  the  area 
review  committee,  composed  of 
membere  designated  by  the  Area 
Director,  for  competitive  review  and 
action.  Modifications  and/or 
information  received  after  the  close  of 
the  application  period,  as  announced  in 
the  Federal  Re^er,  shall  not  be 
reviewed  or  considered  by  the  area 
review  committee  in  the  competitive 
process. 

(b)  Mandatory  application 
requirements  for  Indian  organization 
applicants  shall  include: 

(1)  An  official  request  for  an  ICWA 
grant  program  from  the  organization's 
board  of  directors  covering  the  duration 
of  the  proposed  program; 

(2)  A  completed  Application  for 
Federal  Assistance  form,  SF  424; 

(3)  Written  assurances  that  the 
organization  meets  the  definition  of 
Indian  organization  at  §  23.2; 

(4)  A  copy  of  the  organization's 
current  Articles  of  Incorporation  for  the 
applicable  grant  yeara; 

(5)  Proof  of  the  organization's 
nonprofit  status; 

(6)  A  copy  of  the  organization's  IRS 
tax  exemption  certificate  and  IRS 
employer  identification  number; 

(7)  Proof  of  liability  insurance  for  the 
applicable  grant  yeare;  and 

(8)  Current  written  assurances  that  the 
requirements  of  Circular  A-128  for 
fiscal  management,  accounting,  and 
recordkeeping  are  met. 

(9)  Pursuant  to  the  Drug-Free 
Workplace  Act  of  1988,  all  grantees 
under  this  subpart  shall  comply  with 
the  mandatory  Drug-Free  Workplace 
Certification,  a  regulatory  requirement 
for  Federal  grant  recipients. 

(c)  Competitive  application  selection 
criteria.  The  Area  Director  or  his/her 
designated  representative  shall  select 
those  proposals  which  will  in  his/her 
judgment  best  promote  the  proposes  of 
the  Act.  Selection  shall  be  made  through 
the  area  review  committee  process  in 
which  each  appfication  will  be  scored 
individually  and  ranked  according  to 
score,  taking  into  consideration  the 
mandatory  requirements  as  specified 
above  and  the  following  selection 
criteria: 

(1)  The  degree  to  which  the 
application  reflects  an  understanding  of 


the  social  problems  or  issues  affecting 
the  resident  Indian  client  population 
which  the  applicant  proposes  to  serve; 

(2)  Whether  the  appUcant  presents  a 
narrative  needs  assessment,  quantitative 
data  and  demographics  of  the  client 
Indian  population  to  be  served; 

(3)  Estimates  of  the  niunber  of  Indian 
people  to  receive  benefits  or  services 
from  the  program  based  on  available 
data; 

(4)  Program  goals  and  objectives  to  be 
achieved  through  the  grant; 

(5)  A  comprehensive  developmental 
multi-year  narrative  plan  describing 
what  specific  services  and/or  activities 
will  be  provided  each  program  year  and 
addressing  the  above-identified  social 
problems  or  issues.  At  a  minimum,  the 
plan  must  include  a  narrative 
description  of  the  program;  the  program 
goals  and  objectives,  stated  in 
measurable  terms,  to  be  achieved 
through  the  grant;  and  the  methodology, 
including  culturally  defined 
approaches,  and  procedures  by  which 
the  grantee  will  accomplish  the 
identified  goals  and  objectives; 

(6)  An  internal  monitoring  system  the 
grantee  will  use  to  measure  progress  and 
accomplishments,  and  to  ensiu^  that  the 
quality  and  quantity  of  actual 
performance  conforms  to  the 
requirements  of  the  grant; 

(7)  Doomientation  of  the  relative 
accessibility  which  the  Indian 
population  to  be  served  under  a  specific 
proposal  already  has  to  existing  child 
and  family  service  programs 
emphasizing  the  prevention  of  Indian 
family  breakups,  such  as  mandatory 
state  services.  Factors  to  be  considered 
in  determining  accessibility  include: 

(i)  Cultural  barriers; 

(ii)  Discrimination  against  Indians; 

(iii)  Inability  of  potential  Indian 
clientele  to  pay  for  services; 

(iv)  Technical  barriers  created  by 
existing  public  or  private  programs; 

(v)  Availability  of  transportation  to 
existing  programs: 

(vi)  Distance  between  the  Indian 
community  to  be  served  under  the 
proposal  and  the  nearest  existing 
programs; 

(vii)  QuaUty  of  services  provided  to 
Indian  clientele;  and 

(viii)  Relevance  of  services  provided 
to  specific  needs  of  the  Indian  clientele. 

(8)  If  the  proposed  program  duplicates 
existing  Federal,  state,  or  local  child  and 
family  service  programs  emphasizing 
the  prevention  of  Indian  family 
breakups,  proper  and  current 
documented  evidence  that  repeated 
attempts  to  obtain  services  have  been 
unsuccessful; 

(9)  Evidence  of  substantial  support 
from  the  Indian  community  or 


communities  to  be  served,  including  but 
not  limited  to: 

(i)  Tribal  support  evidenced  by  a 
tribal  resolution  or  cooperative  service 
agreements  between  the  administrative 
bodies  of  the  affected  tribe(s)  and  the 
appUcant  for  the  duration  of  the  grant 
period,  or 

(ii)  Letters  of  support  from  social  ■ 
services  organizations  famiUar  with  the 
appUcant's  past  work  experience; 

(10)  A  staffing  plan  that  is  consistent 
with  the  implementation  of  the  above- 
described  program  plan  of  operation 
and  the  procediues  necessary  for  the 
successful  delivery  of  services.  The  plan 
must  include  proposed  key  personnel, 
their  qualifications,  training  or 
experience  relevant  to  the  services  to  be 
provided,  responsibilities,  Indian 
preference  criteria  for  employment  and 
position  descriptions.  In  accordance 
with  25  U.S.C.  3201  et  seq.  (Pub.  L.  101- 
630),  Title  IV,  the  hidian  Child 
Protection  and  Family  Violence 
Prevention  Act,  grantees  shall  conduct 
character  and  background  investigations 
of  those  personnel  identified  in  that 
statute  prior  to  their  actual  employment; 

(11)  "The  reasonableness  and  relevance 
of  the  estimated  overall  costs  of  the 
proposed  program  or  services  and  their 
overall  relation  to  the  organization's 
funding  base,  activities,  and  mission; 

(12)  The  degree  to  which  the  detailed 
annual  budget  and  justification  for  the 
requested  funds  are  consistent  with,  and 
clearly  supported  by,  the  proposed  plan 
and  by  appropriate  program  services 
and  activities  for  the  applicable  grant 
year; 

(13)  The  applicant's  identification  of 
any  consultants  and/or  subgrantees  it 
proposes  to  employ;  description  of  the 
services  to  be  rendered;  the 
quahfications  and  experience  of  said 
persormel,  refiecting  the  requirements 
for  performing  the  identified  services; 
and  the  basis  for  the  cost  and  the 
amount  to  be  paid  for  such  services; 

(14)  Certification  by  a  licensed 
accountant  that  the  bookkeeping  and 
accounting  procedures  that  the 
appUcant  uses  or  intends  to  use  meet 
existing  Federal  standards  for  grant 
administration  and  management 
specified  at  §  23.46; 

(15)  The  compliance  of  property 
management  and  recordkeeping  systems 
with  subpart  D  of  43  CFR  part  2  (the 
Privacy  Act,  5  U.S.C  552a),  and  with 
existing  Federal  requirements  for  grants 
at  25  CFR  276.5  and  276.11,  including 
the  maintenance  and  safeguarding  of 
direct  service  case  records  on  families 
and/or  individuals  served  by  the  grant; 

(16)  A  description  of  the  proposed 
facilities,  equipment,  and  buildings 
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necessary  to  cany  out  the  grant 
activities;  and 

(17)  Proof  of  liability  insurance 
coverage  for  the  applicable  grant  year(s). 

(d)  Two  or  more  applications 
receiving  the  same  competitive  score 
will  be  prioritized  in  accordance  with 
announcements  made  in  the  Federal 
Register  pursuant  to  §  23.31  (b)  for  the 
applicable  year(s). 

(e)  Continued  annual  funding  of  a 
multi-year  grant  award  to  an  off- 
reservation  ICWA  program  under  this 
subpart  shall  be  contingent  upon  the 
availability  of  appropriated  funds  and 
upon  the  existing  grant  program 
receiving  a  satisfactory  program 
evaluation  from  the  area  social  services 
office  for  the  previous  year  of  operation. 
A  copy  of  this  evaluation  shall  be 
submitted  together  with  an  annual 
budget  and  budget  narrative  justification 
in  accordance  with  paragraph  (c)  (10)  of 
this  section.  Minimum  standards  for 
receiving  a  satisfactory  evaluation  shall 
include  the  timely  submission  of  all 
fiscal  and  programmatic  reports;  a 
narrative  program  report  indicating 
work  accomplished  in  accordance  with 
the  initial  approved  multi-year  plan; 
and  the  implementation  of  mutually 
determined  corrective  action  measures, 
if  applicable. 

§  23.34    Review  and  decision  on  off> 
reservation  applications  by  Area  Director. 

(a)  Area  office  certification.  Upon 
receipt  of  an  application  for  a  grant  by 
an  off-reservation  Indian  organization  at 
the  area  office,  the  Area  Director  shall: 

(1)  Complete  and  sign  the  area  office 
certification  form.  In  completing  the 
area  certification  form,  the  Area  Director 
shall  assess  and  certify  whether 
applications  contain  and  meet  all  the 
application  requirements  specified  at 

§  23.33.  Area  Directors  shall  be 
responsible  for  the  completion  of  the 
area  office  certification  forms  for  all 
applications  submitted  by  off- 
reservation  Indian  organizations. 

(2)  Acknowledge  receipt  of  the 
application  to  the  applicant  and  advise 
the  applicant  of  the  disposition  of  the 
application  within  10  days  of  receipt; 
and 

(3)  Transmit  all  applications  within 
five  working  days  of  receipt  to  the  area 
review  committee  for  competitive 
review  and  subsequent  approval  or 
disapproval  of  the  applications. 

(b)  Area  office  competitive  review  and 
decision  for  off-reservation  applications. 
Upon  receipt  of  an  application  for  an 
off-reservation  grant  under  this  part 
requiring  the  approval  of  the  Area 
Director,  the  Area  Director  shall: 

(1)  Establish  and  convene  an  area 
review  committee,  chaired  by  a  person 


qualified 
experience 
child  and 

(2) 
form 
section. 
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knowledge,  training  and 
in  the  delivery  of  Indian 
f  imily  services. 

Review  the  area  office  certification 
requii  ed  in  paragraph  (a)  of  this 


(3)  RevieliAr  the  application  in 
accordanca  with  the  competitive  review 
procedure^  prescribed  in  §23.33.  An 
application  shall  not  receive  approval 
for  funding  imder  the  area  competitive 
review  and  scoring  process  unless  a 
review  of  t  le  application  determines 
that  it: 

(i)  Conta  ns  all  the  information 
required  in  §  23.33  which  must  be 
received  b]  the  close  of  the  application 
period.  Modifications  of  the  grant 
application  received  after  the  close  of 
the  applica  tion  period  shall  not  be 
considerec  in  the  competitive  review 
process. 

(ii)  Rece  ves  at  least  the  established 
minimum  icore  in  an  area  competitive 
review,  uskig  the  application  selection 
criteria  an«  scoring  process  set  out  in 
§  23.33.  Tfa  B  minimum  score  shall  be 
estabiishec  by  the  Central  Office  prior  to 
each  applitation  period  and  announced 
in  the  Federal  Register  for  the 
applicable  jrants  year(s). 

(4)  Appr  )ve  or  disapprove  the 
applicatioi  and  promptly  notify  the 
applicant  i  i  writing  of  the  approval  or 
disapprove  1  of  the  application.  If  the 
applicatioi ,  is  disapproved,  the  Area 
Director  sh  all  include  in  the  written 
notice  the  ipecific  reasons  therefore. 

(c)  The  a  ctual  funding  amounts  for  the 
initial  grar  t  year  shall  be  subject  to 
appropriat  ons  available  nationwide  and 
the  contineed  funding  of  an  approved 
off-reservalion  grant  application  under 
subpart  D  ^f  this  part  shall  be  subject  to 
available  fimds  received  by  the 
respective  area  office  for  the  applicable 
grant  year.  Initial  funding  decisions  and 
subsequen  decisions  with  respect  to 
funding  le  ^el  amounts  for  all  approved 
grant  appl  cations  under  this  part  shall 
be  made  b  '  the  Area  Director. 

S  23.35    Dt  sdline  for  Central  Office  action. 

Within  ;  0  days  of  the  receipt  of  grant 
reporting  fcrms  from  the  Area  Directors 
identifying  approved  and  disapproved 
applicatio:  is  pursuant  to  subpart  D  of 
this  part  a  id  recommended  fiinding 
levels  for  i  pproved  applications,  the 
Secretary  ( ir  his/her  designee  shall 
process  th  j  Area  Directors'  funding 
requests. 
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Subpart  E— Cteneral  and  Unifonn  Grant 
Administration  Provisions  and 
Requirements 

§  23.41    Uniform  grant  administration 
provisions,  requirements  and  applicability. 

The  general  and  uniform  grant 
administration  provisions  and 
requirements  specified  at  25  CFR  part 
276  and  under  this  subpart  are 
applicable  to  all  grants  awarded  to  tribal 
governments  and  off-reservation  Indian 
organizations  under  this  part,  except  to 
the  extent  inconsistent  with  an 
applicable  Federal  statute,  regulation  or 
OMB  circular. 

§  23.42    Technical  assistance. 

(a)  Pre-award  and  ongoing  technical 
assistance  may  be  requested  by  an 
Indian  tribe  or  off-reservation  Indian 
organization  from  the  appropriate 
agency  or  area  office  to  which  the  tribe 
or  organization  will  be  submitting  an 
application  for  funds  under  subparts  C 
and  D  of  this  part.  A  request  for  pre- 
award  technical  assistance  by  an  off- 
reservation  Indian  organization  must  be 
received  by  the  Area  Director  designated 
at  §  23.11  for  the  state  in  which  the 
applicant  is  located  no  later  than  10 
days  prior  to  the  application  deadline  to 
assure  sufficient  time  for  area  response. 

(b)  Pre-award  and  ongoing  technical 
assistance  may  be  provided  by  the 
appropriate  BIA  agency  or  area  office  for 
purposes  of  program  planning  and 
design,  assistance  in  establishing 
internal  program  monitoring  and 
evaluation  criteria  for  ongoing  grant 
administration  and  management,  and 
for  other  appropriate  assistance 
requested. 

(c)  The  area  social  services  staff  shall 
provide  technical  assistance  to  grantees 
upon  receipt  of  an  authorized  request 
from  the  grantee  or  when  review  of  the 
grantee's  quarterly  performance  reports 
shows  that: 

(1)  An  ICWA  program  is  yielding 
results  that  are  or  will  be  detrimental  to 
the  welfare  of  the  intended  Indian 
beneficiaries  of  the  program; 

(2)  A  program  has  substantially  failed 
to  implement  its  goals  and  objectives; 

(3)  There  are  serious  irregularities  in 
the  fiscal  management  of  the  grant;  or 

(4)  The  grantee  is  otherwise  deficient 
in  its  program  performance. 

(5)  Upon  receiving  an  authorized 
request  from  the  grantee,  the  area  social 
services  staff  and/or  grants  officer  shall 
provide  the  necessary  technical 
assistance  to  arrive  at  mutually 
determined  corrective  action  measures 
and  their  actual  implementation,  if 
necessary,  and  the  timeframes  within 
which  said  corrective  actions  will  be 
implemented. 


S2&43    AutlMrf^  for  grant  approval  and 
execution. 

(a)  Tribal  government  programs.  The 
appropriate  Agency  Superintendent  or 
Area  Director  may  approve  a  grant 
application  and  its  subsequent 
execution  under  sul^>art  C  when  the 
intent,  pwpose  and  scope  of  the 
application  pertains  solely  to 
reservations  located  within  the  service 
area  jurisdiction  of  the  agency  or  area 
office. 

(b)  Off-reservation  programs.  The 
appropriate  Area  Director  may  approve 
a  grant  application  and  its  subsequent 
execution  under  subpart  D  when  the 
intent,  purpose  and  scope  of  the  grant 
proposal  pertains  to  off-reservation 
Indian  service  populations  or  programs. 

§23.44   Grant  administration  and 
monitoring. 

All  grantees  under  this  part  shall  be 
responsible  fen-  managing  day-to-day 
program  operations  to  enstue  that 
program  performance  goals  are  being 
achieved  and  to  ensure  compliaiKre  with 
the  provisions  of  the  grant  award 
document  and  other  applicable  Federal 
requirements.  Unless  delegated  to  the 
Agency  Superintendent,  appropriate 
area  office  personnel  designated  by  the 
Area  Director  shall  be  responsible  for  all 
grant  program  and  fiscal  monitoring 
responsibiUties. 

§23.45   Subgrants. 

A  tribal  government  grantee  may 
make  a  subgrant  under  subpart  C  of  this 
part,  provided  that  such  subgrants  are 
for  the  purpose  for  which  the  grant  was 
made  and  that  the  grantee  retains 
administrative  and  financial 
respcAsibility  over  the  activity  and  the 
funds. 

§23.46    Ffnandai  management,  internal 
and  external  controls  and  other  assurances. 

Grantee  financial  management 
systems  shall  comply  with  the  following 
standards  for  acciuate.  current  and 
complete  disclosure  of  financial 
activities. 

(a)  OMB  Orcular  A-87  (Cost 
principles  for  state  and  local 
governments  and  federally  recognized 
Indian  tribal  governments). 

(b)  OMB  Qrcular  A-102  (Common 
rule  43  CFR  part  12). 

(c)  OMB  Qrcular  A-128  (Single  Audit 
Act). 

(d)  OMB  Circular  A-110  or  122  (Cost 
principles  for  non-profit  organizations 
and  tribal  organizations,  where 
applicable). 

(e)  Internal  control.  Effective  control 
and  accountability  must  be  maintained 
for  all  grants.  Grantees  must  adequately 
safeguard  any  property  and  must  ensure 


that  it  is  used  solely  for  authorized 
purposes. 

«)  Budget  control.  Actual 
expenditures  must  be  compared  with 
budgeted  amounts  for  the  grant. 
Financial  information  must  be  related  to 
program  performance  requirements. 

(gj  Source  documentation. 
Accounting  records  must  be  supported 
by  such  source  documentation  as 
cancelled  checks,  paid  bills,  payrolls, 
time  and  attendance  records,  grant 
documents,  or  other  information 
required  by  the  grantee's  financial 
management  system.  The  Secretary  or 
his/her  designee  may  review  the 
adequacy  of  the  finaiKdal  management 
system  of  an  Indian  tribe(s)  or  off- 
reservation  Indian  organization 
applying  for  a  grant  under  this  part. 

(hi  Pursuant  to  18  U.S.C  641. 
whoever  embezzles,  steals,  piuioins,  or 
knowingly  converts  to  his  or  her  use  or 
the  use  of  anotho',  or  without  authority, 
sells,  conveys  or  disposes  of  any  record, 
voucher,  money,  or  thing  of  value  of  the 
United  States  or  of  any  department  or 
agency  thereof,  or  any  property  made  or 
being  made  under  contract  for  the 
United  States  or  any  department  or 
agency  thereof,  or  whoever  receives, 
conceals,  or  retains  the  same  with  intent 
to  convert  it  to  his  or  her  use  or  gain, 
knowing  it  to  have  been  embezzled, 
stolen,  purloined,  or  converted  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  not  more  than  10  years,  or 
both;  but  if  the  value  of  such  property 
does  not  exceed  the  sum  of  $100.  he  or 
she  shall  be  fined  not  more  than  $1,000 
or  imprisoned  not  more  than  one  year, 
or  both. 

§23.47    Reports  and avaHaMHty  of 
Information  to  Indians. 

(a)  Any  tribal  government  or  off- 
reservation  Indian  organization 
receiving  a  grant  under  this  part  shall 
make  general  programmatic  information 
and  reports  concerning  that  grant 
available  to  the  Indian  people  it  serves 
or  represents.  Access  to  this  information 
may  be  requested  in  writing  and  shall  be 
made  available  within  10  days  of  receipt 
of  the  request.  Except  as  required  by 
title  rv  of  Pub.  L.  101-630,  the  Indian 
Child  Protection  and  Family  Violence 
Prevention  Act,  grantees  shall  hold 
confidential  all  information  obtained 
fix>m  persons  receiving  services  from  the 
program,  and  shall  not  release  such 
informati(«  without  the  individual's 
written  consent.  Information  may  be 
disclosed  in  a  manner  which  does  not 
identify  or  lead  to  the  identification  of 
particular  individuals. 

(b)  Oantees  shall  submit  Standard 
Form  269  or  269A  on  a  qtiarterly  and  an 
annual  basis  to  report  their  status  of 


funds  by  the  dates  specified  in  the  grant 
award  document. 

(c)  Grantees  shall  fiimisb  and  submit 
the  following  written  quarterly  and 
annual  program  reports  by  the  dates 
specified  in  the  award  document: 

(1)  Quarterly  and  annual  statistical 
and  narrative  program  performance 
reports  which  shall  include,  but  need 
not  be  limited  to,  the  following; 

(i)  A  summary  of  actual 
accomplishments  and  significant 
activities  as  related  to  program 
objectives  established  for  the  grant 
period; 

(ii)  The  grantee's  evaluation  of 
program  performance  using  the  internal 
monitoring  system  submitted  in  their 
application; 

(iii)  Reports  on  all  significant  ICWA 
direct  service  grant  activities  including 
but  not  limited  to  the  following 
information: 

(A)  Significant  title  n  activities; 

(B)  Data  reflecting  numbers  of 
individuals  referred  for  out-of-home 

Slacements,  number  of  individuals 
snefiting  from  title  D  serv>ces  and 
types  of  services  provided,  and 

(C)  Information  and  referral  activities, 
(iv)  Child  abuse  and  neglect  statistical 

reports  and  related  information  as 
required  by  25  U.S.C  2434,  Pub.  L.  99- 
570,  the  Indian  Alcohol  and  Substance 
Abuse  Prevention  and  Treatment  Act  of 
1986; 

(v)  A  siunmary  of  proUems 
encountered  or  reascms  for  not  meeting 
established  objectives; 

(vi)  Any  deliverable  or  product 
required  in  the  grant;  and 

(vii)  Additional  pertinent  information 
when  appropriate. 

(2)  The  BIA  may  negotiate  for  the 
provision  of  other  grant-related  reports 
not  previously  identified. 

(a)  Events  may  occur  between 
scheduled  performance  reporting  dates 
which  have  significant  impact  on  the 
grant-supported  activity.  In  such  cases, 
the  grantee  must  inform  the  awarding 
agency  as  soon  as  problems,  delays, 
adverse  conditions,  or  serious  incidents 
giving  rise  to  liabiHty  become  known 
and  which  will  materially  imftair  its 
ability  to  meet  the  objectives  of  the 
grant. 


§23.48   Matching  shaies  and  agreements. 

(a)  Grant  funds  provided  to  Indian 
tribes  under  subpart  C  of  this  part  may 
be  used  as  non-Federal  matching  shares 
in  connection  with  funds  provided 
under  titles  IV-B,  IV-E  and  XX  of  the 
Social  Security  Act  or  such  other 
Federal  programs  which  contribute  to 
and  promote  the  purposes  of  the  Act  as 
specified  in  §§  23.3  and  23.22  (25  US.C. 
1931). 
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(b)  Pursuant  to  25  U.S.C.  1933.  in 
furtherance  of  the  establishment, 
operation,  and  funding  of  programs 
funded  under  subparts  C  and  D  of  this 
part,  the  Secretary  may  enter  into 
agreements  with  the  Secretary  of  Health 
and  Human  Services.  The  latter 
Secretary  is  authorized  by  the  Act  to  use 
funds  appropriated  for  the  Department 
of  HealOi  and  Human  Services  for 
programs  similar  to  those  funded  under 
subparts  C  and  D  of  this  part  (25  U.S.C. 
1931  and  1932).  provided  that  authority 
to  make  payment  pursuant  to  such 
agreements  shall  be  effective  only  to  the 
extent  and  in  such  amounts  as  may  be 
provided  in  advance  by  appropriation 
Acts. 

§  23.49    Fair  and  unlfonn  provision  of 
servlcas. 

(a)  Grants  awarded  under  this  part 
shall  include  provisions  assuring 
compliance  with  the  Indian  Civil  Rights 
Act;  prohibiting  discriminatory 
distinctions  among  eligible  Indian 
beneficiaries;  and  assuring  the  fair  and 
uniform  provision  by  the  grantees  of  the 
services  and  assistance  they  provide  to 
eligible  Indian  beneficiaries  under  such 
grants.  Such  procedures  must  include 
criteria  by  which  eligible  Indian 
beneHciaries  will  receive  services, 
recordkeeping  mechanisms  adequate  to 
verify  the  fairness  and  uniformity  of 
services  in  cases  of  formal  complaints, 
and  an  explanation  of  what  rights  will 
be  a^orded  an  individual  pending  the 
resolution  of  a  complaint. 

(b)  Indian  beneficiaries  of  the  services 
to  be  rendered  under  a  grant  shall  be 
afforded  access  to  administrative  or 
judicial  bodies  empowered  to  adjudicate 
complaints,  claims,  or  grievances 
brought  by  such  Indian  beneficiaries 
against  the  grantee  arising  out  of  the 
performance  of  the  grant. 

§23.50    Servic*  eligibility. 

(a)  Tribal  government  Indian  child 
and  family  service  programs.  Any 
person  meeting  the  deHnition  of  Indian. 
Indian  child.  Indian  custodian,  or 
Indian  parent  of  any  unmarried  person 
under  the  age  of  18  as  deHned  in  §  23.2 
is  eligible  for  services  provided  under 
25  U.S.C.  1931  of  the  Act.  Tribal 
membership  status  shall  be  determined 
by  tribal  law.  ordinance,  or  custom.  The 
tribe  may,  under  subpart  C,  extend 
services  to  nontribal  family  members 
related  by  marriage  to  tribal  members, 
provided  such  services  promote  the 
intent  and  purposes  of  the  Act.  A  tribe 
may  also,  within  available  resources, 
extend  services  under  this  part  to 
individuals  who  are  members  of,  or  are 
eligible  for  membership  in  other  Indian 


tribes,  and  who  reside  within  the  tribe's 
designated  service  area. 

(bj  Off-reservation  Indian  child  and 
family  service  programs  and  agreements 
with  the  Secretary  of  Health  and  Human 
Services  pursuant  to  25  U.S.C.  1933.  For 
purposed  of  eligibility  for  services 
provide*  under  25  U.S.C.  1932  and 
1933  of  |he  Act,  any  person  meeting  the 
definitidn  of  Indian,  Indian  child. 
Indian  cxistodian,  or  Indian  parent  of 
any  unn  arried  person  under  the  age  of 
18  as  de  ined  in  §  23.2,  or  the  definition 
of  Indiai  i  as  defined  in  25  U.S.C. 
1603(c),  shall  be  eligible  for  services. 
Tribal  n  embership  status  shall  be 
determii  led  by  tribal  law,  ordinance,  or 
custom. 

§  23.51     Srant  carryM»ver  authority. 

Unles  i  restricted  by  appropriation, 
and  contingent  upon  satisfactory 
prograni  evaluations  from  the 
appropriate  area  or  agency  office  for  an 
existing'program,  grantees  are 
authori^d  to  carry  over  unliquidated 
grant  fuiids  which  remain  at  the  end  of 
a  budge!  period.  Such  funds  may  be 
carried  ( tver  for  a  maximum  period  of 
two  yeafs  beyond  the  initial  grant 
fundingiperiod  and  must  be  utilized 
only  for  the  intent,  purpose  and  scope 
of  the  01  iginal  grant.  These  carry-over 
grant  fui  ids  shall  not  be  reprogrammed 
into  other  appropriation  activities  or 
subactivities.  Funds  carried  over  into 
another  kiscal  year  will  be  added  to  the 
grantee' ;  new  fiscal  year  funding 
amount, 

i  23.52    Srant  suspension. 

(a)  Wlen  a  grantee  has  materially 
failed  ta  comply  and  remains  out  of 
compliance  with  the  terms  and 
conditiais  of  the  grant,  the  grants  officer 
may.  aft^r  reasonable  notice  to  the 
grantee  and  the  provision  of  requested 
technical  assistance,  suspend  the  grant. 
The  not  ce  preceding  the  suspension 
shall  im  lude  the  effective  date  of  the 
suspens  on.  the  corrective  measures 
necessa  y  for  reinstatement  of  the  grant 
and.  if  t  lere  is  no  immediate  threat  to 
safety,  a  reasonable  timeframe  for 
correcti  re  action  prior  to  actual 
suspension. 

(b)  No  obligation  incurred  by  the 
grantee  during  the  period  of  suspension 
shall  beUllowable  under  the  suspended 
grant,  except  that  the  grants  officer  may 
at  his/hfr  discretion  allow  necessary 
and  pro  >er  costs  which  the  grantee 
could  n  It  reasonably  avoid  during  the 
period  c  f  suspension  if  such  costs 
would  0  therwise  be  allowable  under  the 
applical  le  cost  principles. 

Ic)  Ap  propriate  adjustments  to  the 
paymen  :s  under  the  suspended  grant 
will  be  I  nade  either  by  withholding  the 
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payments  or  by  not  allowing  the  grantee 
credit  for  disbursements  which  the 
grantee  may  make  in  liquidation  of 
unauthorized  obligations  the  grantee 
incurs  during  the  period  of  suspension, 
(d)  Suspension  shall  remain  in  effect 
until  the  grantee  has  taken  corrective 
action  to  the  satisfaction  of  the  grants 
officer/  or  given  assurances  satisfactory 
to  the  grants  officer  that  corrective 
action  will  be  taken,  or  until  the  grants 
officer  cancels  the  grant. 

§23.53   Cancellation. 

(a)  The  grants  officer  may  cancel  any 
grant,  in  whole  or  in  part,  at  any  time 
before  the  date  of  completion  whenever 
it  is  determined  that  the  grantee  has: 

(1)  Materially  failed  to  comply  with 
the  terms  and  conditions  of  the  grant; 

(2)  Violated  the  rights  as  specified  in 
§  23.49  or  endangered  the  health,  safety, 
or  welfare  of  any  person;  or 

(3)  Been  grossly  negligent  in.  or  has 
mismanaged  the  handling  or  use  of 
funds  provided  under  the  grant. 

(b)  When  it  appears  that  cancellation 
of  the  grant  will  become  necessary,  the 
grants  officer  shall  promptly  notify  the 
grantee  in  writing  of  this  possibility. 
This  written  notice  shall  advise  the 
grantee  of  the  reason  for  the  possible 
cancellation  and  the  corrective  action 
necessary  to  avoid  cancellation.  The 
grants  officer  shall  also  offer,  and  shall 
provide,  if  requested  by  the  grantee,  any 
technical  assistance  which  may  be 
required  to  effect  the  corrective  action. 
The  grantee  shall  have  60  days  in  which 
to  effect  this  corrective  action  before  the 
grants  officer  provides  notice  of  intent 
to  cancel  the  grant  as  provided  for  in 
paragraph  (c)  of  this  section. 

(c)  Upon  deciding  to  cancel  for  cause, 
the  grants  officer  shall  promptly  notify 
the  grantee  in  writing  of  that  decision, 
the  reason  for  the  cancellation,  and  the 
effective  date.  The  Area  Director  or  his/ 
her  designated  official  shall  also  provide 
a  hearing  for  the  grantee  before 
cancellation.  However,  the  grants  officer 
may  immediately  cancel  the  grant,  upon 
notice  to  the  grantee,  if  the  grants  officer 
determines  that  continuance  of  the  grant 
poses  an  immediate  threat  to  safety.  In 
this  event,  the  Area  Director  or  his/her 
designated  official  shall  provide  a 
hearing  for  the  grantee  within  10  days 
of  the  cancellation. 

(d)  The  hearing  referred  to  in 
paragraph  (c)  of  this  section  shall  be 
conducted  as  follows: 

(1)  The  grantee  affected  shall  be 
notified,  in  writing,  at  least  10  days 
before  the  hearing.  The  notice  should 
give  the  date,  time,  place,  and  purpose 
of  the  hearing. 

(2)  A  written  record  of  the  hearing 
shall  be  made.  The  record  shall  include 


Federal  Register  /  Vol.  59.  No.  9  /  Thursday,  January  13.  1994  /  Rules  and  RegulaUons         2267 


written  statements  submitted  at  the 
hearing  or  within  five  days  following 
the  hearing. 

Sut)part  F— Appeals 

§23.61    Appeals  from  decision  or  action  by 
Agency  Superintendent,  Area  Director  or 
Grants  Officer. 

A  grantee  or  prospective  applicant 
may  appeal  any  decision  made  or  action 
taken  by  the  Agency  Superintendent, 
Area  Director,  or  grants  officer  under 
subparts  C  or  E  of  this  part.  Such  an 
appeal  shall  be  made  to  the  Assistant 
Secretary  who  shall  consider  the  appeal 
in  accordance  with  25  CFR  2.20  (c) 
through  (e).  Appeal  procedures  shall  be 
as  set  out  in  part  2  of  this  chapter. 

§23.62   Appeals  from  decision  or  action  by 
Area  Director  under  subpart  D. 

A  grantee  or  applicant  may  appeal 
any  decision  made  or  action  taken  by 
the  Area  Director  under  subpart  D  that 
is  alleged  to  be  in  violation  of  the  U.S. 
Constitution,  Federal  statutes,  or  the 
regulations  of  this  part.  These  appeals 
shall  be  filed  with  the  Interior  Board  of 
Indian  Appeals  in  accordance  with  25 
CFR  2.4  (e):  43  CFR  4.310  through  4.318 
and  43  CFR  4.330  through  4.340. 
However,  an  applicant  may  not  appeal 
a  score  assigned  to  its  application  or  the 
amount  of  grant  funds  awarded. 

§23.63    Appeals  from  Inaction  of  official. 
A  person  or  persons  whose  interests 
are  adversely  afflected,  or  whose  ability 
to  protect  such  interests  is  impeded  by 
the  failure  of  an  official  to  act  on  a 
request  to  the  official,  may  make  the 
offidal's  inaction  the  subject  of  an 
appeal  under  part  2  of  this  chapter. 

Sut)part  Q— Administrative  Provisions 

§  23.71    Recordkeeping  and  information 
availability. 

(a)  (1)  Any  state  court  entering  a  final 
decree  or  adoptive  order  for  any  Indian 
child  shall  provide  the  Secretary  or  his/ 
her  designee  within  30  days  a  copy  of 
said  decree  or  order,  together  with  any 
information  necessary  to  show: 

(i)  The  Indian  child's  name,  birthdate 
and  tribal  affiliation,  pursuant  to  25 
U.S.C  1951: 


(ii)  Names  and  addresses  of  the 
biological  parents  and  the  adoptive 
parents;  and 

(iii)  identity  of  any  agency  having 
relevant  information  relating  to  said 
adoptive  placement. 

(2)  To  assure  and  maintain 
confidentiality  where  the  biological 
parent(s)  have  by  affidavit  requested 
that  their  identity  remain  confidential,  a 
copy  of  such  affidavit  shall  be  provided 
to  the  Secretary  or  his/her  designee. 
Information  provided  pursuant  to  25 
U.S.C.  1951(a)  is  not  subject  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552),  as  amended.  The  Secretary  or  his/ 
her  designee  shall  ensure  that  the 
confidentiality  of  such  information  is 
maintained.  "The  address  for  transmittal 
of  information  required  by  25  U.S.C. 
1951(a)  is:  Chief,  Division  of  Social 
Services,  Bureau  of  Indian  Affairs,  1849 
C  Street.  NW.,  Mail  Stop  310-SIB. 
Washington,  DC  20240.  The  envelope 
containing  all  such  information  should 
be  marked  "Confidential."  This  address 
shall  be  sent  to  the  highest  court  of 
appeal,  the  Attorney  General  and  the 
Governor  of  each  state.  In  some  states, 
a  state  agency  has  been  designated  to  be 
repository  for  all  state  court  adoption 
information.  Where  such  a  system  is 
operative,  that  agency  may  assume 
reporting  responsibilities  for  the 
purposes  of  the  Act. 

(b)  The  Division  of  Social  Services, 
Bureau  of  Indian  Affairs,  is  authorized 
to  receive  all  information  and  to 
maintain  a  central  file  on  all  state  Indian 
adoptions.  This  file  shall  be  confidential 
and  only  designated  persons  shall  have 
access  to  it.  U(>on  the  request  of  an 
adopted  Indian  individual  over  the  age 
of  18.  the  adoptive  or  foster  parents  of 
an  Indian  child,  or  an  Indian  tribe,  the 
Division  of  Social  Services  shall 
disclose  such  information  as  may  be 
necessary  for  purposes  of  tribal 
enrollment  or  determining  any  rights  or 
benefits  associated  with  tribal 
membership,  except  the  names  of  the 
biological  parents  where  an  affidavit  of 
confidentiality  has  been  filed,  to  those 
persons  eligible  under  the  Act  to  request 
such  information.  The  chief  tribal 
enrollment  officer  of  the  BIA  is 


authorized  to  disclose  enrollment 
information  relating  to  an  adopted 
Indian  child  where  the  biological 
parents  have  by  affidavit  requested 
anonymity.  In  such  cases,  the  chief 
tribal  enrollment  officer  shail  certify  the 
child's  tribe,  and,  where  the  information 
warrants,  that  the  child's  parentage  and 
other  circiunstances  entitle  the  child  to 
enrollment  consideration  under  the 
criteria  established  by  the  tribe. 

Subpart  H— Assi8tar>ce  to  State  Courts 

§  23.81    Assistance  in  Identifying 
witnesses. 

Upon  the  request  of  a  party  in  an 
involuntary  Indian  child  custody 
proceeding  or  of  a  court,  the  Secretary 
or  his/her  designee  shall  assist  in 
identifying  qualified  expert  witnesses. 
Such  requests  for  assistance  shall  be 
sent  to  the  Area  Director  designated 
in§  23.11(c).  The  BIA  is  not  obligated  to 
j>ay  for  the  services  of  such  expert 
witnesses. 

§  23.82    Assistance  in  identifying  language 
interpreters. 

Upon  the  request  of  a  party  in  an 
Indian  child  custody  proceeding  or  of  a 
court,  the  Secretary  or  his/her  designee 
shall  assist  in  identifying  language 
interpreters.  Such  requests  for 
assistance  should  be  sent  to  the  Area 
Director  designated  in  §  23.11(c).  The 
BIA  is  not  obligated  to  pay  for  the 
services  of  such  language  interpreters. 

§23.83  Assistance  in  locating  biologicai 
parents  of  Indian  child  after  temilnation  of 
adoption. 

Upon  the  request  of  a  child  placement 
agency,  the  court  or  an  Indian  tribe,  the 
Secretary  or  his/her  designee  shall  assist 
in  locating  the  biological  parents  or 
prior  Indian  custodians  of  an  adopted 
Indian  child  whose  adoption  has  been 
terminated  pursuant  to  25  U.S.C  1914. 
Such  requests  for  assistance  should  be 
sent  to  the  Area  Director  designated  in 
§  23.11(c). 

Manhsll  M.  Cutsfoith. 

Acting  Assistant  Secretary— Indian  Affairs 
[PR  Doc.  94-570  Filed  1-12-94;  8:45  am) 

SILUNQ  COOC  4310-e>-r 
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January  13,  1994 
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of  the  Flexible  Subsidy  Program  for  FY 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-«4-3692;  FR-3601-N-01] 

NOFA  for  the  Operating  Assistance 
and  Capital  Improvement  Loan 
Components  of  the  Flexible  Subsidy 
Program  for  FY  1994 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Fund  Availability 
(NOFA)  for  Fiscal  Year  1994. 

summary:  This  notice  announces  HUD's 
funding  for  the  Operating  Assistance 
and  Capital  Improvement  Loan 
components  of  the  Flexible  Subsidy 
Program  for  Fiscal  Year  1994.  This 
document  includes  information 
concerning  the  following: 

(a)  The  purpose  of  the  NOFA  and 
information  regarding  eligibility, 
available  amounts,  and  selection 
criteria; 

(b)  Application  processing,  including 
how  to  apply  and  how  selections  will  be 
made;  and 

(c)  A  checklist  of  steps  and  exhibits 
involved  in  the  application  proces$. 
DATES:  The  due  date  for  submission  of 
applications  by  project  owners  in 
response  to  this  NOFA  is  February  28, 
1994.  Application  materials  may  be 
obtained  from  the  local  HUD  Fi^d 
Officft 

Applications  must  be  physically 
received  by  the  applicable  HUD  Field 
Office  Loan  Management  Branch  on  the 
due  date  by  4  p.m.,  local  time.  Please 
see  the  Application  Process  section  of 
this  NOFA  (Section  II)  for  further 
information  on  what  constitutes  proper 
submission  of  an  application. 

The  application  deadline  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  appHcants,  HUD  will 
treat  as  ineligible  for  consideration  any 
application  l^at  is  not  received  on  or 
before  the  application  deadline. 
Applicants  should  take  this  practice 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  oT  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Program  Support  Branch,  Office  of 
Multifamily  Housing  Management,  451 
Seventh  Street  SW..  Washington  DC 
20410.  telephone  (202)  708-2654  (voice) 
or  (202)  708-3938  (TDD  for  hearing- 
impaired).  (These  are  not  toll-free 
telephone  numbers.) 


SUPPI.EIM  NTARV  MFORMATION: 
iperwoi  k  Reduction  Statement 
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Office  of  Management  and  Budget 
the  use  of  the  Flexible 
Drms  under  0MB  control 
: 502-0395. 

L  Purpos ;  and  Substantive  Descriptioa: 

A.  Statut  )ry  Authority 

Sec.  2G 1,  Housing  and  Community 
Developr  lent  Amendments  of  1978  (12 
U.S.C.  1715z-la);  sec.  7(d),  Department 
of  Housii  ig  and  Urban  Development  Act 
(42  U.S.C .  3535(d)). 

B.  Flexib  e  Subsidy  Program 
1.  Autho  izing  Legislation 

Sectioi)  201  of  the  Housing  and 
Commui^ty  Development  Amendments 
of  1978  (HCDA)  created  the  Flexible 
Subsidy  |*rogram  to  provide  Operating 
Assistance  to  eligible  projects 
experienfcing  financial  difficulty. 
Operating  Assistance  is  provided  in  the 
form  of  a[  deferred  loan  and.  in 
conjimctlon  with  other  resources,  is 
designeq  to  restore  or  maintain  the 
physical  and  financial  soundness  of 
eligible  projects.  The  1983  amendments 
to  section  201  of  the  HCDA  Expanded 
the  universe  of  eligible  projects  and 
clarifiedkhat  a  project  need  not  have  an 
FHA-insured  mortgage  to  be  eligible  for 
Flexible  Subsidy  assistance  (e.g.,  a  non- 
insured  lection  236  project  is  eligible). 

The  1987  amendments  to  section  201 
of  the  HI  DA  created  a  new  category  of 
assistant  e  to  be  provided  under  the 
Flexible  Subsidy  Program  for  projects 
that  nee<  ed  capital  improvements  to 
achieve  >hysical  soundness  that  cannot 
be  fimdc  d  from  project  reserve  funds 
without  eopardizing  other  major  repairs 
or  replai  ements  that  are  reasonably 
expecte(  to  be  required  in  the  near 
future. 

Sectia  ns  405  and  406  of  the  Housing 
and  Coiomimity  Development  Act  of 
1992  (PubX.  102-550,  approved 
October28, 1992)  (1992  Act)  further 
amended  section  201  of  the  HCDA.  The 
amendments  made  to  section  201  by  the 

1992  Aci  were  discussed  in  detail  in  the 
proposed  rule  published  on  Jime  25. 

1993  (58  FR  34506).  That  rule  proposed 
to  amend  HUD's  Flexible  Subsidy 
regulations  at  24  CFR  part  219  to  bring 
these  regulations  into  conformity  with 
the  changes  made  to  the  Flexible 
Subsidyj  Program  by  the  1992  Act.  The 
changes  to  the  Flexible  Subsidy  Program 
made  by  the  1992  Act  also  were 
discussfd  and  incorporated  in  the  FY 
1993  Flexible  Subsidy  NOFA  published 
on  June  7. 1993  (58  FR  32022).  The 
propose  d  amendments  to  24  CFR  part 
219  put  lished  on  June  25, 1993  were 
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adopted  by  a  final  rule  published  on 
December  6, 1993  (58  FR  64138). 

2.  Assiu«nce  of  Support  of  Preservation 
Efforts 

This  notice  assures  support  of 
preservation  efforts  by  providing  for  a 
set-aside  of  $20.0  million  for  Flexible 
Subsidy  Capital  Improvement  funding 
to  insured  projects  that  are  eligible  to 
receive  incentives  in  exchange  for 
extending  the  low-to  moderate-income 
use  of  the  projects  under  plans  of  action 
approved  in  accordance  with  24  CFR 
part  248. 

The  $20.0  million  set-aside  will  be 
made  available  under  a  separate  notice 
of  fund  availability.  The  remainder  of 
the  Flexible  Subsidy  Fund  is  made 
available  under  this  NOFA  for  the 
award  of  funds  to  eligible  projects  in 
accordance  with  the  priorities  specified 
in  this  NOFA. 

C.  Allocation  Amounts 

1.  Total  Available  Funding  for  FY  1994 

The  Flexible  Subsidy  Fund  is 
comprised  of  excess  rental  receipts  paid 
to  HUD  from  owners  of  section  236 
projects,  interest  earned  on  the  fund, 
repayment  of  Operating  Assistance 
loans  made  by  HUD  in  past  fiscal  years, 
and  amounts  appropriated  by  the 
Congress,  if  any,  to  carry  out  the 
purposes  of  the  Flexible  Subsidy 
Program. 

The  Capital  Improvement  Loan 
portion  of  the  program  is  required  by 
statute  to  be  funded  at  a  minimum  level 
of  $30.0  million  or  40  percent  of  the 
amount  in  the  Flexible  Subsidy  Fund, 
whichever  is  less.  Any  of  that  amount 
not  used  for  loans  under  that  program 
before  the  last  60  days  of  a  fiscal  year 
shall  become  available  for  Operating 
Assistance  loans.  This  year.  $30.0 
million  is  less  than  40  percent  of  the 
fund,  and  therefore,  is  the  amoimt 
designated  for  Capital  Improvement 
Loans. 

Funding  availability  for  Fiscal  Year 
1994  is  estimated  as  follows: 

FY  1994  Appropriation $35,747,000 

Estimated  Offsetting  Collec- 
tions    76,916,000 

Carryover     of     Unreserved 

1993  Funds 7,839,534 

Estimated  Available 

Funds— Fiscal  Year  1994  120,502.534 

Less:  Set-aside  for  cap- 
ital improvements  for 
insured  projects  with 
incentives  under  part 
248  (available  under 
a     separate     funding 

action) 20,000,000 

Net  Available  Funds  under 
this  NOFA  100.502.534 


Amount  of  Available  Funds 
segregated  for  Capital  Im- 
provement Loans  under 
this  NOFA  10,000.000 

Amount  of  Available  Funds 
set  aside  for  the  Operat- 
ing Assistance  component  90.502,534 

2.  Distribution  of  Funds — ^Regional 
Allocation 

For  FY  1994,  HUD  is  distributing  the 
Flexible  Subsidy  funds  under  this 
NOFA  to  each  of  its  ten  Regional  Offices 
on  the  basis  of  a  formula  allocation.  The 
formula  takes  into  consideration  the 
number  of  potentially  eligible  projects 
in  each  region  and  the  extent  of  the 
troubled  project  inventory. 

Flexible  Subsidy  funds  available 
under  this  NOFA  are  distributed  to  the 
ten  Regional  Offices  in  accordance  with 
the  following  schedule: 


HUD  region 

Operating 
assistance 

Capital  im- 
provement 
loan 

Region  1 

Region  It 

Region  III  „.... 
Region  IV  ..... 

Region  V  

Region  VI  

Region  VII  .... 
Region  VIII  ... 

Region  IX  

Region  X  

7,240.203 

4.525.127 

9.050.2S3 

15.385.431 

19.910.558 

9,955,279 

5.430.152 

3.620.101 

11.765.329 

3,620.101 

800.000 

500.000 

1.000.000 

1.700.000 

2,200.000 

1.100.000 

600.000 

400,000 

1,300,000 

400,000 

Totals  .... 

90,502,534 

10.000.000 

The  Regional  Offices  will  make 
awards  under  this  NOFA  in  accordance 
with  the  selection  criteria  and 
procedures  described  in  this  NOFA. 

3.  Emergency  Assistance 

The  Secretary  may,  at  his  discretion, 
waive  the  NOFA  requirements  set  out  in 
section  102(a)(1),  (2)  and  (3)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15. 
1989)  and  approve  the  award  of  Flexible 
Subsidy  assistance  for  appropriate 
response  to  an  emergency,  e.g., 
hurricane,  flood,  etc.,  as  provided  for  by 
section  102(a)(5)  of  said  Act  in  cases 
where  the  NOFA  process  would  be  too 
time-consuming  to  get  the  assistance  to 
the  projects  in  need. 

D.  Eligibility 

1 .  Types  of  Projects 

The  following  types  of  rental  or 
cooperative  housing  are  eligible  for 
Flexible  Subsidy  assistance: 

a.  A  project  assisted  imder  the  section 
236  interest  reduction  program, 
including  State  Agency  non-insured 
projects,  the  section  221(d)(5)  program 
(commonly  known  as  the  221(d)(3) 


Below  Market  Interest  Rate  Program),  or 
the  Rent  Supplement  Program. 

b.  A  project  that  was  constructed 
more  than  15  years  before  assistance  is 
to  be  provided  under  the  Flexible 
Subsidy  Program  with  a  direct  loan 
imder  the  section  202  Program  for 
Housing  for  the  Elderly  or  the  Disabled. 

c.  A  project  assisted  imder  section  23 
of  the  1937  Act  as  in  effect  immediately 
before  January  1, 1975,  that  is  ineligible 
for  assistance  under  the  modernization 

,  program  operated  imder  the  1937  Act. 
^\    d.  A  project  assisted  under  the 
*  Section  8  Housing  Assistance  Payments 
Program  after  conversion  from 
assistance  under  the  section  236  Rental 
Assistance  Payments  Program  or  the 
Rent  Supplement  Program. 

e.  A  project  that  met  the  criteria  in 
item  a  or  b  above  before  acquisition  by 
HUD,  and  that  has  been  sold  by  HUD 
subject  to  a  mortgage  insured  or  held  by 
HUD  and  subject  to  an  agreement  which 
provides  that  the  low-  and  moderate- 
income  character  of  the  project  will  be 
maintained.  An  appUcation  for  Flexible 
Subsidy  assistance  for  a  project  in  this 
category  must  be  received  by  HUD 
within  three  years  of  the  date  of  the  sale 
of  the  project  by  HUD. 

2.  Conditions  for  Assistance 

Flexible  Subsidy  assistance  v^ll  be 
made  available  in  accordance  with  the 
conditions  imposed  by  section  201  of 
HCDA.  as  amended  by  the  1992  Act. 
Accordingly,  assistance  under  this 
NOFA  can  be  provided  only  if  the 
following  conditions  are  determined  to 
exist: 

a.  The  assistance  is  necessary,  when 
considered  with  other  resources 
available  to  the  project,  to  restore  or 
maintain  the  financial  or  physical 
soundness  of  the  project;  and  to 
preserve  the  low-  and  moderate-income 
character  of  the  project. 

b.  The  owner  has  agreed  to  maintain 
the  low-  and  moderate-income  character 
of  the  project  for  a  period  at  least  equal 
to  the  remaining  term  of  the  project 
mortgage.  This  constitutes  the  minimum 
period  for  low-income  affordability 
restriction.  As  authorized  by  the  1992 
Act,  HUD,  at  its  discretion,  may  extend 
this  period  of  restriction  to  the 
remaining  useful  Ufe  of  the  housing. 

c.  The  assistance  will  be  less  costly  to 
the  Federal  Government  over  the  useful 
life  of  the  project  than  other  reasonable 
alternatives  of  preserving  the  occupancy 
character  of  the  project. 

d.  The  project  owner,  and  any 
mortgagor  of  a  project  that  does  not  have 
an  FHA-insured  mortgage,  has  provided 
or  agreed  to  provide  the  required  owner 
contribution. 


e.  The  project  is  or  can  reasonably  be 
made  structurally  sound,  as  determined 
in  accordance  with  an  on-site 
inspectioiL 

f.  All  reasonable  attempts  have  been 
made  to  take  all  appropriate  actions  and 
provide  suitable  housing  for  project 
residents. 

g.  There  is  a  feasible  plan  to  involve 
the  residents  in  project  decisions  as 
demonstrated  through  documentation 
submitted  to  HUD. 

h.  The  project  is  operated 
competently  and  has  complied  with  all 
regulatory  and  administrative 
requirements,  as  determined  by  HUD  in 
a  management  review. 

i.  Pro)ect  management  is  in 
accordance  with  any  management 
improvement  and  operating  (MIO)  plan 
approved  by  HUD  for  the  project.' 

).  The  Affirmative  Fair  Housing 
Marketing  plan  meets  applicable 
requirements. 

K.  The  owner  certifies  that  he/she  will 
comply  with  all  applicable  equal 
opportunity  statutes. 

I.  The  project  is  not  receiving 
financial  assistance  under  the  ELIHPA 
or  the  LIHPRHA. 

m.  In  the  case  of  an  application  for  a 
Capital  Improvement  Loan,  the  owner 
has  funded  the  reserve  for  replacements 
in  accordance  with  HUD  requirements, 
and  yet  the  reserve  (and  any  other 
project  funds  available  to  fund  the 
reserve)  is  insufficient  to  finance  both 
the  capital  improvements  for  which 
assistance  is  being  requested,  and  other 
capital  improvements  that  are 
reasonably  expected  to  be  required 
within  the  next  24  months. 

3.  Owner  Contribution 

a.  Limited  dividend  and  profit- 
motivated.  These  types  of  owners  who 
seek  Operating  Assistance  must  make  a 
minimum  financial  contribution  of  25 
percent  of  the  amount  needed  to  render 
the  project  financially  and  physically 
sound.  If  seeking  a  Capital  Improvement 
Loan,  the  ovtmer  must  contribute  25 
percent  of  the  total  estimated  cost  of  the 
capital  improvements  involved.  In 
addition,  a  profit-motivated  owner  or  an 
owner  of  a  limited-dividend  project 
seeking  Operating  Assistance  under  the 
Flexible  Subsidy  Program  must  agree  to 
waive  the  right  to  pay  distributions 
while  any  portion  of  the  Op>erating 
Assistance  loan  is  outstanding. 


>  Under  HUD's  Flexible  Subsidy  Program,  the 
MIO  Plan  consisU  of  two  parts— Part  I  and  Part  II. 
The  componentf  of  both  parts  are  discussed  in 
Section  IILA.1.a.  and  l.b  of  this  NOFA,  24  CFR 
219.210.  and  in  sections  »-3  and  S-4  of  HUD 
Handbook  4355.1,  REV-1,  Flexible  Subsidy.  Unless 
speciHc  reference  Is  made  in  this  NOFA  to  either 
Part  I  or  Part  II.  reference  simply  to  the  MIO  Plan 
i*  intended  to  refer  to  both  parts. 
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b.  Non-profit  The  owner  or  spcuisor 
of  a  nan-pro6t  rental  or  non-profit 
cooperative  project  seeking  Operating 
Assistance  must  make  a  contribution 
tovrard  the  total  amount  needed. 
However,  if  HUD  determines  that 
neither  the  owner  (mortgagor)  nor  the 
sponsor  has  the  financial  capacity  to 
make  a  cash  contribution,  HUD  may 
permit  the  non-proBt  owner  to 
contribute  to  the  im>ject  in  the  form  of 
services.  If  seeking  a  capital 
improvement  loan,  a  non-profit  owner, 
other  than  a  cooperative  association,  is 
exempt  from  providing  a  contribution. 
Owners  of  cooperative  projects  are  not 
exempt  and  must  contribute  25  percent 
of  the  total  estimated  cost  of  the  capital 
improvements  involved. 

c.  Source  of  contribution.  In  no 
instance  may  the  owner  contribution  be 
taken  from  project  income.  Also,  cash      ^ 
that  was  previously  agreed  to  be 
contributed  as  a  condition  for  approval 
of  purdiase  of  the  project  (i.e.,  transfer 

of  physical  assets  (TPA))  may  not  be 
considered  for  this  purpose  unless  a 
finding  is  made  that  the  additional  work 
and  cost  required  were  not  anticipated 
or  deemed  necessary  at  the  time  of 
HUD's  preliminary  approval  of  the  TPA 
and  preliminary  approval  of  the  TPA 
was  received  not  later  than  36  months 
prior  to  the  Flexible  Subsidy 
application.  However,  cash 
contributions  made  by  the  owmer  within 
36  months  before  the  Flexible  Subsidy 
application,  from  sources  other  than 
project  income,  may  be  considered. 

In  the  case  of  a  Capital  Improvement 
Loan,  and  in  accordance  with  the 
amendments  made  to  section  201  of  the 
HCDA  by  section  405(e)  of  the  1992  Act, 
when  an  owner  has  spent  its  own 
money,  to  attempt  to  repair  capital  items 
within  the  36  months  before  the 
application,  and  the  repair  was 
unsuccessful  and  has  resulted  in  a  need 
for  a  replacement  (to  be  funded  by  a 
Capital  Improvement  Loan),  that 
expenditure  will  be  considered  for 
credit  for  purposes  of  meeting  the 
contribution  requirement 

In  addition  to  the  required  ovtmer 
contribution,  other  non-federal  sources 
of  funding  must  be  pursued 
aggressively.  These  include  grants  or 
loans  from  State  or  local  governments, 
e.g.,  community  development  block 
grants.  Note  that  the  infusion  of  funding 
from  non-Federal  sources  does  not 
eliminate  or  reduce  the  requirement  for 
an  owner  contribution  of  25  percent 

4.  Special  Eligibility  Limits 

A  project  owner  may  reqiiest  and 
receive  Flexible  Subsidy  more  than  once 
during  the  term  of  the  mortgage. 
However,  a  repair  or  replacement  item 


is  eligible  for  Operating  Assistance  only 
if  no  previous  payment  of  HUD-related 
assistance  hab  beoi  made  [e.g.,  previous 
Operating  Aaiistance,  Housing 
DevelopmenI  Grant  or  Conununity 
Developmen  Block  Oant)  for  that 
particular  re  >air  or  replacement  item.  A 
repair  ot  rep  acement  item  is  eligible  for 
a  Capital  \m\  irovement  Loan  to  a  project 
owner  who  I  as  previously  received 
Flexible  Sub  tidy  assistance  only  if  the 
capital  item4  which  are  the  subject  of 
the  application  have  reached  the  end  of 
their  useful  life. 

A  repair  oi  replacement  included  as 
an  action  item  on  the  Form  HUD-9835 
(project  improvement  program)  and 
made  by  the  owner  on  an  emergency 
basis  before  i  sxecution  of  the  Flexible 
Subsidy  con  ract  may  be  funded  with 
Operating  A  distance  only  if  the  owner 
received  adv  ance  approval  from  the 
HUD  Field  C  ffice  to  proceed  with  the 
emergency  r  spair. 

E.  Selection  Criteria  and  Funding 
Priorities      I 

1.  Field  Review 

Each  appl  cation  for  Operating 
Assistance  a  id/or  a  Capital 
Improvemer  t  Loan  will  be  reviewed  by 
the  HUD  Fie  d  Office  having 
jurisdiction  pver  the  project  in  question. 
Field  Offices  will  recommend 


applications  for  funding  to  the  HUD 
Regional  Of  ice. 

2.  Funding  I  riorities  Established  by  the 
1992  Act 

Fimding  \  rill  be  awarded  within  each 
component  i  )f  the  Flexible  Subsidy 
Program  (Operating  Assistance  and 
Capital  Improvement  Loans)  to 
application^  in  the  category  order  as 
specified  be  ow  under  titiis  paragraph  2. 

Category   .  Insured  projects, 
designated  i  s  troubled  by  the  HUD  Field 
Office,  for  w  hich  half  or  mam  of  the 
MIO  dollar  i  imount  (for  Operating 
Assistance)  sr  Capital  Improvement 
amount  is  designated  for  emergency 
health  and  Safety  problems  which,  if 
allowed  to  ( ontinue,  could  present  an 
imminent  threat  to  the  life,  health,  and 
safety  of  project  residents.  Assistance  is 
limited  to  tl^ose  projects  with 
emergency  problems  that  are  of  sudi  a 
magnitude  that: 

(a)  They  cannot  be  mitigated  at  a  cost 
that  can  be  in  any  way  absorbed  within 
the  operatii  g  budget;  and 

(b)  Their  i  :ontinuation  could 
potentially  -esult  in  tenant 
displacement 

Accounts)  payable  irtcluded  in  the 
MIO  Plan  far  oi>erating  assistance  may 
be  considered  "emergency"  only  to  the 
extent  that  hey  directly  relate  to  vital 
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services  provided  to  the  project  (e.g.. 
utiUty  payables).  (Examples  of 
emergency  health  and  safety  problems 
involving  possible  capital 
improvements  that  may  be  included  in 
this  category  are  broken  heating 
systems,  le^ing  gas  stoves  and  falling 
balconies.) 

Category  2.  Insured  projects, 
designated  by  the  HUD  Field  Office  as 
troubled  with  serious  financial  aiul 
physical  problems,  whose  sponsors  do 
not  have  the  necessary  funds  available 
to  cure  the  immediate  problems  and  in 
which  the  income  stream  cannot  be 
sufficiently  improved  to  meet  the 
project's  expenses  without  first 
correcting  its  physical  problems. 

Category  3.  HUD-held  projects  and 
projects  assisted  under  section  202  of 
the  HCDA.  designated  by  the  HUD  Field 
Office  as  troubled  for  which  half  or 
man  of  the  MIO  dollar  amount  (for 
Operating  Assistance)  or  Capital 
Improvement  amount  is  designated  for 
emergency  health  and  safety  problems 
which,  if  allowed  to  continue,  could 
present  an  imminent  threat  to  the  Ufe, 
health,  and  safety  of  project  residents. 
Assistance  is  limited  to  those  projects 
with  emergency  problems  that  are  of 
such  a  magnitude  that  (a)  they  cannot  be 
mitigated  at  a  cost  that  can  be  in  any 
way  absorbed  within  the  operating 
budget;  and  (b)  their  continuation  could 
p>otentially  result  in  tenant 
displacement. 

Category  4.  HUD-held  projects  and 
projects  assisted  under  section  202  of 
the  HCDA,  designated  by  the  HUD-Field 
Office  as  troubled,  with  serious 
financial  and  physical  problems,  which 
do  not  have  available  necessary  funds  to 
cure  the  immediate  problems,  and  in 
which  the  income  stream  cannot  be 
sufficiently  improved  to  meet  the 
project's  expenses  without  first 
correcting  its  physical  problems. 

Category  5.  State  Agency  non-insured 
projects  designated  as  troubled  with 
emergency  problems  presenting  an 
imminent  threat  to  the  life,  health  and 
safety  of  tenants  shall  he  funded  first  in 
this  category,  and  troubled  projects  with 
serious  financial  and  physical  problems, 
where  the  owner  has  insufficient 
income  and  cannot  improve  the  income 
stream  to  address  the  problems,  shall  be 
funded  next. 

Category  6.  State  Agency  owned 
projects  designated  as  troubled  with 
emergency  problems  presenting  an 
imminent  threat  to  the  life,  health  and 
safety  of  tenants  shall  be  funded  first  in 
this  category,  and  troubled  projects  with 
serious  financial  and  physical  problems, 
where  the  ovmer  has  insufficient 
income  and  cannot  improve  the  income 


stream  to  address  the  problems,  shall  be 
funded  next 

3.  Funding  Eligible  Projects  Within  the 
Priority  Categories 

The  above  categories  represent  the 
order  of  priority  Aat  each  HUD  Regional 
Office  will  implement  to  fund  eligible 
projects  seeking  assistance  under  the 
Operating  Assistance  and  Capital 
Improvement  Loan  components  of  the 
Flexible  Subsidy  Program.  All  projects 
in  a  given  category  will  be  funded  prior 
to  projects  in  succeeding  categories. 
When  available  funds  are  insufficient  to 
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fund  all  projects  within  a  given 
category,  to  the  extent  of  availi^le 
funds,  projects  in  that  category  will  be 
funded  in  accordance  with  their  rank. 
Projects  in  succeeding  categories  will 
not  be  funded.  Scoring  and  ranking  of 
projects  will  be  based  on  the  following 
considerations. 

The  financial  distress  of  a  project  will 
be  assessed  to  determine  which  projects 
within  each  funding  category  are  most 
in  need.  The  severity  of  a  project's 
financial  condition  and  its  abiUty  to 
meet  short-term  operating  needs  and 


obUgations,  including  debt  service 
payments,  will  be  measured  by  HUD, 
using  financial  data  contained  in  the 
project's  most  recently  audited  balance 
sheet  and  statement  of  profit  and  loss. 
In  assessing  financial  distress,  HUD 
will  use  the  following  ratios,  awarding 
a  maximum  of  15  points  for  each  ratio. 
Projects  with  poor  financial  ratios  (e.g., 
income/expense  ratios  with  a  negative 
value)  will  be  assigned  higher  point 
scores  than  projects  with  break-even  or 
positive  income/expense  ratios  from 
operations. 


1 .  Income/Expense  Ratio  defined  as  follows: 
Total  Revenue 


Total  Cost  of  Operation  before  Depreciation 

2.  Debt  Service  Coverage  Ratio  defined  as  follows: 

Net  Profit/Loss  Before  Depreciation 

PLUS  Interest  Payments  MINUS  Reserve  Payments  Made 

Level  Annuity  Monthly  Payments  TIMES  12 

PLUS  MIP  or  Service  Charge 


Up  to  an  additional  15  points  will  be 
assigned  to  those  applications  where  the 
project  serves  as  a  residence  for  low- 
income  famiUes,  and  HUD  determines 
that  other  suitable  housing  is 
unavailable  for  such  famihes  in  the  area 
in  which  the  project  is  located.  Up  to  an 
additional  15  points  will  be  assigned  for 
applicants,  other  than  owners  of 
cooperatives,  submitting  documented 
evidence  that  there  exist  or  will  exist 
significant  opportunities  for  residents  to 
be  involved  in  management  and/or 
participate  in  the  ownership  of  the 
project. 

F.  Other  Loan  Terms  and  Conditions 

1.  Operating  Assistance 

Operating  Assistance  may  be  used  to 
correct  physical  deficiencies  which 
have  resulted  from  deferral  of  regularly 
scheduled  maintenance  and  repairs, 
financial  deficiencies  that  have  accrued 
as  a  result  of  prior  years'  operating 
deficits,  and  operating  deficits  which 
will  accrue  during  the  assistance  year. 

Project  deficiencies  which  require 
capital  improvements  are  eUgible  for 
Operating  Assistance  only  if  they  are 
necessary  to  meet  local  building  codes 
or  to  maintain  the  project  in  a  decent, 
safe  and  sanitary  condition,  and  it  is 
determined  that  Operating  Assistance  is 
the  most  efficient  method  of  funding  the 
improvements.  Operating  Assistance 
may  not  be  used  to  repair  or  replace 


items  that  have  already  received  HUD- 
related  assistance;  provide  major  new 
improvements;  or  to  make  repairs 
needed  due  to  an  owner's  failure  to 
honor  a  commitment  in  a  TPA  or 
Workout  Agreement. 

Operating  Assistance  is  provided  as  a 
deferred  loan  with  an  interest  rate  of 
one  percent  per  annum  and  no  maturity 
date.  In  general,  repayment  in  full  is 
required  when  the  term  of  the  mortgage 
expires,  the  mortgage  insurance 
terminates,  or  a  "TPA  is  approved  by 
HUD.  Owners  may  not  pay  distributions 
as  long  as  the  Operating  Assistance  loan 
is  outstanding.  However,  owners  do 
retain  the  right  to  accrue  distributions 
and  may  pay  them  from  surplus  cash 
qfter  the  Operating  Assistance  loan  is 
repaid. 

2.  Capital  Improvement  Loan 

Repair  items  eligible  for  funding  as  a 
Capital  Improvement  Loan  include  any 
major  repair  or  replacement  of  building 
components  or  other  on-site 
improvements  included  in  allowable 
costs  when  the  project  was  built,  e.g., 
sewer  laterals,  roof  structures,  ceiUngs, 
wall  or  floor  structures,  foundations, 
plumbing,  heating,  cooling,  electrical 
systems  and  major  equipment,  as  well 
as  any  major  repair  or  replacement  of 
any  short-lived  building  equipment  or 
component  before  the  expiration  of  its 
useful  life.  All  capital  improvements 
must  be  implemented  in  accordance 


with  HUD's  Flexible  Subsidy 
regulations  at  24  CFR  part  219.125 
(Environmental  Requirements). 

Improvements  eligible  for  funding 
may  also  include  limited  supplements 
or  enhancements  to  mechanical 
equipment  To  The  Extent  They  Are 
Needed  For  The  Health  And  Safety  Of 
The  Residents  (e.g.,  air  conditioning, 
heating  equipment,  and  building 
sprinkler  systems)  where  they  do  not 
exist;  improvements  necessary  to 
comply  vkith  HUD's  standards  in  24  CFR 
part  8  for  accessibility  to  individuals 
with  handicaps;  and  cost  effective 
energy  efficiency  improvements. 
Improvements  eligible  for  funding  as  a 
Capital  Improvement  Loan  do  not 
include  maintenance  of  any  building 
components  or  equipment. 

A  capital  improvement  may  not  be 
financed  partly  by  Operating  Assistance 
and  partly  by  a  Capital  Improvement 
Loan.  However,  an  owner  may  apply  for 
a  Capital  Improvement  Loan  to  cover 
eligible  capital  improvements  and 
simultaneously  apply  for  Operating 
Assistance  to  cover  deferred  liabilities. 
Only  one  application  would  be 
required,  but  it  must  include  all 
required  documents  for  each  program. 

Capital  Improvement  assistance  must 
be  provided  in  the  form  of  an  amortizing 
loan.  The  interest  rate  on  the  loan  may 
not  be  less  than  3  percent  nor  more  than 
6  percent  unless  HUD  determines  that  a 
lower  rate  is  necessary  to  maintain 


reasonable  rental  rates.  However,  in  no 
case  may  the  interest  rate  be  less  than 
1  percent.  The  rate  is  determined  taking 
into  consideration  the  project's  ability  to 
absorb  the  rent  increase  and  the 
percentage  of  the  tenants  receiving 
rental  assistance.  Interest  on  the  Capital 
Improvement  Loan  starts  to  accrue  and 
the  loan  amortization  period  begins 
immediately  upon  full  disbursement  of 
loan  proceeds. 

n.  Application  and  Funding  Award 
Process 

A.  Obtaining  and  Preparing 
Applications 

1.  Obtaining  Applications 

Applicants  may  obtain  application 
materials  from  the  local  HUD  Field 
Office. 

2.  Necessity  to  Specify  Type  of 
Assistance  for  Which  Application  is 
Being  Made 

An  owner  may  apply  for  an  Operating 
Assistance  Loan  only,  a  Capital 
Improvement  Loan  only,  or  both  an 
Operating  Assistance  Loan  and  a  Capital 
Improvement  Loan  simultaneously  in  a 
single  application  package.  The 
application  cover  letter  must  clearly 
state  the  type  (or  types)  of  loan  for 
which  application  is  being  made.  Each 
application  will  be  treated  separately 
under  the  selection  criteria  and  ranking 
factors  cited  in  the  NOFA. 

3.  Applying  for  Both  Types  of 
Assistance 

If  application  is  being  made  for  both 
an  Operating  Assistance  Loan  and  a 
Capital  Improvement  Loan 
simultaneously,  with  the  exception  of 
the  Management  Objectives,  Action 
Items,  and  Sources  and  Uses  of  Funds 
(Forms  HUD-9835.  HUD-9835-A. 
HUD-9835-B),  those  documents  which 
are  common  to  both  programs  may  be 
submitted  only  once.  However,  all 
documents  required  for  each  program 
must  be  included  in  the  application 
package. 

Two  distinct  and  separate  sets  of 
Management  Objectives,  Action  Items, 
and  Sources  and  Uses  of  Funds  (Forms 
HUD-9835,  HUD-9835-A,  HUD-9835- 
B)  are  required;  taken  together  they 
must  contain  the  entire  comprehensive 
plan  to  correct  all  project  deficiencies. 
The  MIO  Flan  and  Forms  HUD-9835  for 
the  Operating  Assistance  Loan 
application  must  contain  all  items  for 
which  funding  is  being  requested  under 
Operating  Assistance;  the  Forms  HUD- 
9835  for  the  Capital  Improvement  Loan 
must  contain  all  items  for  which 
funding  is  being  requested  under  the 
Capital  Improvement  Loan  program. 
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In  adjdition,  deficiencies,  which  are  to 
be  corrected  with  funds  from  sources 
other  tlan  Flexible  Subsidy,  must  be 
identif  ad  on  the  MIO  Plan  and  Forms 
HUD-S  835  as  if  Flexible  Subsidy 
assistai  ice  were  being  requested.  Note 
that,  if  1  limited-dividend  project  is 
selecte(  1  for  Operating  Assistance,  the 
owner :  nust  agree  to  waive  his  right  to 
pay  di!  tributions  as  long  as  the 
Operat  ng  Assistance  Loan  is 
outstan  ding. 

B.  Subi  litting  Applications 

1.  To  ensure  consideration  for  funding 
under  I  lis  NOFA,  completed 

applies  Lions  must  be  physically 
receive  i  by  the  HUD  Field  Office  Loan 
Managi  ment  Branch  before  or  on  the 
due  dai  e  by  4  p.m.  local  time.  It  is  not 
sufficic  nt  for  an  application  to  bear  a 
postroa  rk  date  within  the  submission 
time  period.  The  HUD  Field  Office  will 
date-st<mp  incoming  applications  to 
evidence  (timely  or  late)  receipt,  and,  on 
requesi  provide  the  applicant  with  an 
acknowledgement  of  receipt. 

Afte^  HUD  receives  the  application,  it 
will  perform  a  physical  inspection  to 
assure  that  the  MIO  Plan  addresses  in  a 
comprehensive  fashion  all  the  financial 
and  physical  deficiencies.  HUD  also 
will  conduct  a  comprehensive 
managament  review  to  assure  that  all 
managf  ment  issues  are  addressed  as 
part  of  the  MIO  Plan  and  project 
operation  and  improvement  program. 
HUD  may  require  changes  to  the  MIO 
Plan  as  a  result  of  the  physical 
inspect  ion  or  comprehensive 
managt  ment  review. 

2.  Aj  plications  received  after  the  due 
date  an  d  time  specified  in  this  NOFA 
may  be  considered  for  funding  in  FY 
1994  only  if  It  is  determined  that 
assistance  is  needed  immediately  in 
responie  to  emergency  circumstances, 
and  on  y  to  the  extent  that  contract 
authori  ty  is  available  to  satisfy  the 

for  assistance. 


requesi 

C.  Funk 
With 


ing  Award  Process:  Compliance 
'~  Reform  Act 


HUD 
1.  Sect  on  103 

In  ac  :ordance  with  the  requirements 
of  secti  m  103  of  the  HUD  Reform  Act 
and  HI  D's  implementing  regulations  at 
24  CFF  part  4,  no  selection  information 
will  be  made  available  to  applicants  or 
other  p  ersons  not  authorized  to  receive 
this  infbrmation  during  the  period  of 
HUD  review  and  evaluation  of  the 
applications  (see  also  Section  VI  of  this 
NOFAX  However,  applicants  that  are 
declaraid  ineligible  or  late  will  be 
notified  of  their  ineligibility  at  the  time 
such  determination  is  made. 
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The  disclosure  prohibition  of  section 
103  applies  to  HUD  assistance  programs 
that  entail  a  competition  for  the 
distribution  of  the  assistance.  Under  the 
Flexible  Subsidy  Program,  if  a  given 
HUD  Regional  Office  determines  that 
competition  is  not  necessary  for  the 
distribution  of  funds  in  a  priority  ' 

category,  because  there  are  sufficient 
funds  to  award  assistance  to  all  eligible 
projects  in  that  category,  then  the 
Regional  Office  will  begin  the  process  of 
awarding  funds  to  each  eligible  project 
in  that  category. 

Noncompetitive  individual  funding 
allocations  and  announcements  in  a 
given  priority  category  will  be  made,  as 
funding  determinations  are  completed, 
through  the  HUD  Regional  or  Field 
Offices  after  notification  to  the 
Congressional  delegation.  No 
information  regarding  any  unfunded 
application  or  any  competition  in  any 
other  category  will  be  made  available  to 
the  public.  All  awards  will  be  disclosed 
publicly  at  the  conclusion  of  the  entire 
selection  process.  These  procedures  are 
in  accordance  with  the  requirements  of 
section  103. 

2.  Section  102 

Section  102  contains  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  The 
following  requirements  concerning 
documentation  and  public  access, 
disclosures,  and  subsidy  layering 
determinations  are  applicable  to 
assistance  awarded  under  this  NOFA. 

a.  Documentation  and  public  access. 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  further 
information  on  these  requirements.) 

b.  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (Form 


HUD-2880)  submitted  in  connection 
with  this  NOFA.  Update  reports  (also 
Form  HUD-2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12. 
subpart  C  and  the  notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

c.  Subsidy-layering  determinations.  24 
CFR  12.52  requires  HUD  to  certify  that 
the  amount  of  HUD  assistance  is  not 
more  than  is  necessary  to  make  the 
assisted  activity  feasible  after  taking  into 
account  other  government  assistance. 
HUD  will  make  the  decision  with 
respect  to  each  certification  available  to 
the  public  free  of  charge,  for  a  three-year 
period.  (See  the  notice  published  in  the 
Federal  Register  on  January  16. 1992 
(57  FR  1942)  for  further  information  on 
requesting  these  decisions.)  Requests  for 
additional  information  about 
applications,  HUD  certifications,  and 
assistance  adjtistments,  both  before 
assistance  is  provided  or  subsequently, 
are  to  be  made  under  the  Freedom  of 
hifonnation  Act  (24  CFR  part  15). 

D.  Coordination  of  Assistance 

Section  405(f)  of  the  1992  Act  requires 
the  coordination  of  the  allocation  of 
Flexible  Subsidy  assistance  with  the 
allocation  of  assistance  made  under 
section  8  of  the  1937  Act  and  section 
203oftheHCDA. 

Application  review  and  determination 
for  the  award  of  section  8  assistance 
under  the  Section  8  Loan  Management 
Set-Aside  (LMSA)  program  will  be  made 
during  the  same  time  period  as  the  final 
application  review  and  determinations 
for  the  award  of  Flexible  Subsidy 
assistance.  To  ensure  coordination  of 
assistance  under  these  two  programs, 
HUD  will  identify  those  projects  seeking 
assistance  under  the  Flexible  Subsidy 
program  which  have  been  approved  for 
the  award  of  LMSA.  For  those  projects 
so  identified,  a  further  review  will  be 
made  to  evaluate  the  effect  of  the  award 
of  LMSA  on  the  project's  cash  flow  and 
the  enhanced  ability  of  the  project  to 
fund  MIO  repair  items  bom  the 
increased  project  operating  income.  By 
taking  into  consideration  all  funding 
sources,  this  review  will  insure  that  the 
infusion  of  Flexible  Subsidy  assistance 
together  with  the  LMSA  represents  the 
appropriate  solution  to  satisfying  the 
project's  need  for  stabilization  of  project 


op>erations  and  maintenance  or 
restoration  of  the  project  to  an 
acceptable  physic^  aj^d  financial 
condition.  ,^-'' 

With  respect  t^toordination  of 
assistance  under  section  203  of  the 
HCDA,  HUD  does  not  intend  to  provide 
Flexible  Subsidy  assistance  when  there 
exists  delinquent  indebtedness  to  the 
Government,  or  where  a  project  is  either 
owned  by  HUD  or  HUD  anticipates 
foreclosure. 

m.  decklist  of  Application 
Submission  Requirements 

A.  Operating  Assistance  Under  the 
Flexible  Subsidy  Program 

The  following  items  must  be 
submitted  with  an  appUcation  for 
Operating  Assistance  under  the  Flexible 
Subsidy  Program. 

1.  Items  Pertaining  to  Project 
Operation  and  Improvement. 

a.  Management  Improvement  and 
Operating  (MIO)  Plan  Part  I.  (Refer  to 
section  5-3  of  HUD  Handbook  4355.1, 
Rev-1,  Flexible  Subsidy,  for  further 
discussion  of  MIO  Plan  Part  L) 

The  MIO  Plan  Part  I  must  include 
documentation  of  eligibility  and  fully 
address  all  financial,  management,  and 
phjrsical  deficiencies  of  the  project.  To 
be  included  in  every  MIO  Plan  are: 

(1)  A  detailed  maintenance  schedule; 

(2)  A  schedule  for  correcting  past 
deficiencies  in  maintenance,  repairs, 
and  replacements; 

(3)  A  plan  to  upgrade  the  project  to 
meet  cost-effective  energy  efficiency 
standards  approved  by  HUD; 

(4)  A  plan  to  improve  financial  and- 
management  control  systems; 

(5)  An  updated  annual  operating 
budget  (Form  HUD-92547-A)  if  Uie  last 
budget  was  submitted  more  than  90 
days  before;  and 

(6)  A  description  of  cost  controls, 
procediu-es  and  savings. 

b.  MIO  Plan  Part  II—  Management 
Objectives,  Action  Items,  and  Sources 
and  Uses  of  Funds  (Forms  HUD-9835, 
HUD-9835-A,  HUD-9835-B).  (Refiar  to 
section  5-4  of  HUD  Handbook  4355.1, 
Rev.l,  Flexible  Subsidy,  for  further 
discussion  of  MIO  Plan  Part  n.) 

(1)  Management  Objectives  roust  be 
specific,  measurable,  and  must  address 
all  management  deficiencies  including 
actions  which  will  be  performed  to 
improve  management  and  personnel 
and  upgrade  tenant  services,  and 
provide  opportunities  for  resident 
involvement  in  management  of  the 
project,  as  appropriate. 

(2)  Action  Items  must  address  all 
project  deficiencies,  including  those 
which  are  to  be  corrected  using 
resources  other  than  Flexible  Subsidy 


assistance.  Action  Items  must  be  written 
in  a  manner  which  specifically 
describes  the  scope  of  the  work  and 
provides  an  estimate  of  the  cost  of  the 
work  to  be  performed.  In  addition,  they 
must  be  structured  so  as  to  be  highly 
visible  items  for  which  expenditures 
and  work  progress  can  be  easily 
monitored.  For  example,  if  boilers  are  to 
be  replaced,  the  description  should 
identify  the  malfunctioning  imit,  its  age, 
and  its  location,  e.g.,  building  number, 
basement/roof.  A  further  explanation 
should  identify  the  replacement  unit, 
the  estimated  cost  per  unit  and  the  labor 
cost  associated  with  the  entire 
replacement.  Failure  to  provide  the 
requisite  comprehensiveness  and 
specificity  may  adversely  affect  the 
funding  decision. 

All  emergency  repair  Action  Items 
must  be  clearly  identified  and  must  be 
accompanied  by  a  full  and  detailed 
justification  as  to  the  reasons  the  repair 
should  be  considered  "emergency"  in 
nature,  including  supporting 
dociunentation  as  appropriate,  e.g.,  fire 
or  building  code  violations  or 
inspections  from  local  government 
authorities. 

(3)  The  Sources  and  Uses  of  Funds 
will  serve  to  document  how  much  each 
source  will  contribute  to  the  Project 
Improvement  Account  in  the 
implementation  of  the  MIO  Plan.  It  must 
be  signed  by  both  the  owner  and  the 
management  agent. 

2.  Application  for  Flexible  Subsidy 
Assistance  (Form  HUD-9826  (2/93)).« 

3.  Budget  Worksheet,  Income  k 
Expenses  Projections  (Form  HUD-92547 
or  HUD  approved  equivalent). 

4.  All  documentation  required  by 
HUD  Notice  H-90-17.  Combining  Low- 
Income  Housing  Tax  Credits  (LIHTC) 
with  HUD  Programs,  and  by  the  Notice 
of  Administrative  Guidelines  to  be 
Applied  to  Assistance  Programs  of  the 
Office  of  Housing,  published  on  April  9, 
1991  (56  FR  14436). 

5.  Anti-lobbying  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements  for  Grants 
Exceeding  $100,000;  and  Disclosure  of 
Lobbying  Activities  (Standard  Form- 
LLL  if  warranted.  Standard  Form-LLL  is 
required  if  funds  other  than  federally 
appropriated  funds  will  be  or  have  been 
used  to  lobby  the  Executive  or 
Legislative  branches  of  the  Federal 


>Th«  certification  of  compliance  with  tha 
Unifonn  Relocatioo  AMlaUnca  aad  Raal  Proparty 
Acquliition  Policiaa  Act  of  1970,  and  tha 
cenirication  of  compliance  with  the  equal 
opportunity  and  nondiscrimination  statute*  and 
regulation*,  which  were  lifted  •■  individual  item* 
under  previous  Fiexibte  Subaidy  NOFA*.  are  now 
part  of  the  Application  lor  Ftexible  Subaidy 
Assistance. 
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Government  regarding  specific 
contracts,  grants,  loans  or  cooperative 
agreements. 

6.  Form  HUD-2530,  Previous 
Participation  Certificate(s)  for  all 
principals  requiring  clearance  under 
these  procedures. 

7.  Affirmative  Fair  Housing  Marketing 
Plan  on  Form  HUD-935.2. 

8.  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Report,  as 
required  under  subpart  C  of  24  CFR  part 
12,  Accountability  in  the  Provision  of 
HUD  Assistance. 

B.  Capital  Improvement  Loan  Program 
(CILP) 

The  following  items  must  be 
submitted  with  an  application  for  a 
Capital  Improvement  Loan  under  the 
Flexible  Subsidy  Program. 

1.  A  work  write-up  and  cost  estimates 
listing: 

a.  the  major  project  components  that 
have  failed,  or  are  likely  to  fail  or 
seriously  deteriorate  within  the  next  24 
months; 

b.  capital  items  that  can  be  upgraded 
to  meet  cost-effective  energy  efficiency 
standards  approved  by  HUD; 

c  supplements  or  enhancements  to 
mechanical  equipment  and  the  extent 
they  are  needed  for  health  or  safety 
reasons;  and 

d.  amounts  needed  to  comply  with 
the  Department's  standards  as  set  forth 
in  24  CFR  i>art  8,  which  concern 
accessibility  by  individuals  with 
handicaps. 

2.  Application  for  Flexible  Subsidy 
Assistance  (Form  HUD-9826  (2/93)). 

3.  All  documentation  required  by 
HUD  Notice  H-90-17,  Combining  Low- 
Income  Housing  Tax  Credits  (LIHTC) 
with  HUD  Programs,  and  by  the  Notice 
of  Administrative  Guidelines  to  be 
Applied  to  Assistance  Programs  of  the 
Office  of  Housing,  published  on  April  9, 
1991  (56  FR  14436). 

4.  Anti-lobbying  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements  for  Grants 
Exceeding  $100,000;  and  the  Disclosure 
of  Lobbying  Activities  (Standard  Form- 
I.I.I.),  if  warranted.  Standard  Form-LLL 
is  required  if  funds  other  than  federally 
appropriated  funds  will  be  or  have  been 
used  to  lobby  the  Executive  or 
Legislative  branches  of  the  Federal 
Government  regarding  specific 
contracts,  grants,  loans  or  cooperative 
agreements. 

5.  A  Comprehensive  Technical  Energy 
Audit.  A  Comprehensive  Technical 
Energy  Audit  (CTEA)  is  required  only 
when  either  of  the  below-listed 
condiGons  is  met.  (For  guidance  on 
preparation  of  the  CTEA,  see  Chapter  12 
of  HUD  Handbook  4350.1  REV-1, 


Multifamily  Asset  Management  and 
Project  Servicing.)  When  neither  of  the 
below-liaed  conditions  is  met,  an 
energy  analysis  that  is  provided  by  a 
local  utility  company  and  that  contains 
a  measure  of  cost-effectiveness 
information  is  acceptable  in  meeting 
this  requirement. 

a.  Implementation  of  energy 
conservation  measures  is  a  primary 
purpose  if  the  CILP  loan. 

b.  The  cost  of  energy  conservation 
measiu«^  accounts  for  50%  or  more  of 
the  prop<  sed  QLP  loan. 

6.  MIG  Plan  Part  I.  (See  item  l.a  under 
Section  1 1.  A.  of  this  NOFA.).  A  MIO 
Plan  Part  I  for  the  Capital  Improvement 
Loan  Pro  »ram  is  required  only  when 
one  or  m  >re  of  the  following  conditions 
exist: 

a.  The  Droject  is  in  default  or  was  in 
default  at  any  time  during  the  one-year 
period  preceding  the  application  date. 

b.  The  project  received  a  Below 
Average  £r  Unsatisfactory  rating  for 
Overall  Physical  Condition  or  for 
Maintenance  Policies  and  Practices  on 
the  most  [recent  HUD-9822,  Physical 
Inspectidn  Report  (unless  the  owner  has 
since  coirected  the  problems  in  a 
manner  satisfactory  to  HUD). 

c.  The  project  received  a  Below 
Average  pr  Unsatisfactory  rating  in  the 
Financifu  Management  Section  or 
Overall  I^anagement  Section  on  the 
HUD-9834,  Management  Review,  in  the 
past  24  months  (unless  the  ovmer  has 
corrected  the  problems  through  a 
substitution  of  management  agent, 
management  personnel,  or  otherwise,  in 
a  mann^  satisfactory  to  HUD). 

7".  MIQ  Plan  Part  D,  Management 
Objectives,  Action  Items,  and  Sources 
and  Uses  of  Funds  (Forms  HUD-9835, 
HUD-98B5-A,  HUD-9835-B).  (See  item 
l.b  under  Section  ffl.A  of  this  NOFA.) 

8.  A  statement  outlining  the  owner's 
contribution. 

9.  Forii  HUD-2530,  Previous 
Participation  Certificate(s)  for  all 
principals  requiring  clearance  under 
these  procediues. 

10.  Form  HUD-2880,  Applicant/ 
Redpieiit  Disclosure/Update  Report,  as 
required  under  subpart  C  of  24  CFR  part 
12,  Accc  untability  in  the  Provision  of 
HIJD  As  .istance. 

IV.  MIO  Plan  Review 

Withii  1  30  days  of  receipt  by  HUD 
from  tho  owner  of  the  MIO  Plan  Part  I. 
HUD  will  advise  the  owner,  in  writing, 
whether  or  not  the  MIO  Plan  Part  I 
meets  tlus  submission  requirements  as 
stated  iri  Section  III.A.l.a.  of  this  NOFA. 
Should  HUD  fail  to  inform  the  owner  of 
its  disap|)roval  within  the  30-day  time 
frame,  U)e  MIO  Plan  Part  I  shall  be 
conside^  to  be  approved.  If  HUD 
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disapproves  the  MIO  Plan  Part  I,  no 
further  consideration  will  be  given  to 
the  applicant  for  award  of  funds  imder 
this  NOFA. 

V.  Corrections  to  Deficient  Applications 

HUD  will  notify  an  applicant,  in 
writing,  shortly  after  the  expiration  of 
the  NOFA  response  deadHne  of  any 
technical  deficiencies  in  the 
application.  In  order  to  receive  further 
consideration  for  assistance,  the 
applicant  must  submit  corrections  to  the 
Loan  Management  Branch  within  14 
calendar  days  from  the  postmark  date  of 
HUD's  letter  notifying  the  applicant  of 
any  such  deficiencies.  Corrections  to 
technical  deficiencies  will  be  accepted 
within  the  14  day  time  limit,  but 
substantive  changes  or  supplements  to 
the  application  initiated  by  the 
applicant  will  not  be  accepted. 

Applicants  will  be  permitted  to 
correct  those  deficiencies  determined  to 
be  technical,  (i.e..  those  that  do  not 
change  the  substance  of  the  application, 
e.g.,  a  missing  certification,  or  missing 
signature)  or  to  make  changes  as 
required  by  HUD.  Technical 
deficiencies  do  not  include  owner- 
initiated  changes  to  the  MIO  Plan  or 
Form  HUD-9835.  Applicants  will  be 
required  to  c\xie  any  such  deficiency 
within  14  days  from  the  date  of  HUD's 
written  notice  to  the  applicant  of  the 
problem(s).  Deficiencies  determined  to 
be  substantive  and  not  made  at  the 
direction  of  HUD  may  not  be  corrected. 

VI.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
102(2^(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV.,  Washington,  DC  20410. 

Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  Notice  of  Fund 
Availability  will  not  have  substantial, 
direct  effects  on  States,  on  their  political 
subdivisions,  or  on  their  relationship 
with  the  Federal  Government,  or  on  the 
distribution  of  power  and 
responsibilities  between  them  and  other 
levels  of  government. 
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Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  the  Family,  has 
determined  that  this  Notice  of  Fund 
Availability  will  not  have  a  significant 
impact  on  family  formation, 
maintenance  or  well  being,  and 
therefore,  is  not  subject  to  review  under 
the  order.  The  NOFA,  insofar  as  it  f\inds 
emergency  repairs  to  multifamily 
housing  projects,  will  assist  in 
preserving  decent  housing  stock  for 
families  residing  there. 

Prohibition  Against  Lobbying  Activities: 
The  Byrd  Amendment 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment"),  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  Uie  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000,  and  applicants  for 
Federal  commitments  exceeding 
$150,000  must  certify  that  no  Federal 
funds  have  been  or  will  be  spent  on 


lobbying  activities  in  connection  with 
the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts— 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD's  regulation  implementing 
section  13  is  codified  at  24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
appendix  A  of  the  rule.  Appendix  A  of 
this  rule  contains  examples  of  activities 
covered  by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  room  2158,  Department  of 


Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  is  not  a  toll-free 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Prohibition  Against  Advance  Disclosure 
of  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.) 

CaUlog.  The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.164. 

Dated:  December  22, 1993. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  94-848  Filed  1-12-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

pCOO464-04-1221O-241Jkl 

Wind  River  Inigation  Project  O&M  Rate 
Increase,  Wyoming 

AGENCY:  Bureau  of  Indian  AfEairs, 

Interior, 

ACTION:  Notice  of  Final  Rate  Change. 

summary:  The  Bureau  of  Indian  Affairs 
published  in  the  Federal  Register  on 
Thursday.  June  3, 1993,  58  FR  31644  a 
proposal  to  increase  the  Wind  River 
Irrigation  Project's  current  operation 
and  maintenance  assessment  rate  of 
$10.90  per  assessable  acre  to  $12.00  per 
acre  per  year.  The  Wind  River  Irrigation 
Project  received  no  adverse  comments 
concerning  the  proposed  rate  increase 
during  the  ?  >day  comment  period. 

"Hie  Wind  River  Irrigation  Project's 
new  operation  and  maintenance 
assessment  rate  for  the  1994  irrigation 
season  and  subsequent  irrigation 
seasons  will  be  $12.00  per  acre  per  year. 


on  March 
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DATES:  Th  s  final  rate  becomes  effective 


14, 1994. 


AOORESSEi:  This  notice  will  be 

Emblished  and  posted  at  the  following 
ocations: 

U.S.  Post  i  Offices 

Fort  Wasliikie,  Wyoming  82514, 
Lander,  Wyoming  82520,  Riverton, 
Wyomii  g  82501. 

Newspapt  r 

Wyoming  State  Journal,  Lander,  WY 

82520. 
Riverton  I  anger,  Riverton,  WY  82501. 

Bureau  of  Indian  Affairs 

Wind  Riv(  ir  Agency,  Fort  Washakie, 

Wyomi]  ig  82514. 
FOR  FURTf  ER  INFORMATION  CONTACT: 
Superinte  ident.  Wind  River  Agency. 
Bureau  of  Indian  Affairs,  Fort  WashaJiie, 
Wyoming  82514,  Telephone  number 
(307)  332-  7810. 

SUPPLEMG  ffARY  INFORMATION:  This 
notice  set  i  forth  changes  to  the 
irrigation  operation  and  maintenance 
charges  fc  r  the  Wind  River  Irrigation 


Project,  Wyoming.  These  changes  a^e 
made  pursuant  to  the  authority 
contained  in  the  Act  of  April  4, 1910,  c. 
140,  sees.  1  and  2  (36  Stat.  272),  as 
amended,  25  U.S.C  385;  25  CFR,  171.1. 

This  notice  of  rate  change  in  the 
irrigation  operation  and  maintenance 
rates  is  published  imder  the  authority 
delegated  to  the  Commissioner  of  Indian 
Afiiairs  and  the  Deputy  Commissioner  of 
Indian  Affairs  by  the  Secretary  of  the 
Interior  in  Secretarial  Order  3150. 
Section  7b,  and  in  accordance  with  the 
Code  of  Federal  Regulations,  Title  25, 
171.1,  which  authorizes  the  Area 
Director  to  fix  and  aimoimce  irrigation 
operation  and  maintenance  assessment 
rates  for  the  Wind  River  Irrigation  ■ 
Project  for  calendar  year  1994  and 
subsequent  years. 

Dated:  December  15, 1993. 
WJ}.  Babby. 

Acting  Deputy  Commissioner  of  Indian 

Affairs. 

[PR  Doc  94-S81  Filed  1-12-94;  8:45  am] 
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Law  numbers,  and  Federal  Register  finding  aids.         or  275-0920 
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The  list  of  Public  Laws 
tor  the  first  session  of  the 
103d  Congress  has  been 
cotnpteted  and  will  resunie 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  103d  Congress,  which 
convenes  on  January  25, 
1994. 

A  cumulative  list  of  Public 
Laws  tor  the  first  session  of 
the  103d  Congress  was 
published  in  Part  IV  of  the 
Federal  Register  on  January 
3.  1994. 
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New  Publication 

List  of  CFR  Sections 
Affected 

1973-7985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031  -2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


c  ,  ji 


EZL^JI 


Charge  your  order. 
♦6962  ireeasjfl 

Please  Type  or  Print  (Form  is  aligned  for  typ<  writer  use.)  t^  t>^  yoar  ari^  u^  in,,^>t^-^^-22S0 
Prices  include  regular  domestic  postage  and  landling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  pi  ices.  International  customers  please  add  25%. 


Qty. 


Stock  Number 


021-602-00001-9 


Titie 


Catalog-Be  stselling  Government  Books 


(Con^Muiy  or  personal  name) 


(Please  tj  se  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


i 


± 


(Daytime  phone  including  area  code) 

Mafl  order  to: 

New  Orders,  Superintaideiit  of  Documenli 

pa  Box  371954,  Ptttsbnrgb,  PA  15250-7954 


Price 
Each 


FREE 


Total  for  Publications 


Total 
Price 


FREE 


Please  Choose  Method  of  Payment: 

n  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account       I    I    I    I    I    1    I    l-D 
LJ  VISA  or  MasterCard  Account 


I  I  I  I  I  I  I  I  I  I  i  I  I  I  N  I  I  1"T 


(Credit  card  expiration  date)        '*«»*  J^*"  Z^""  J««""  '"^^''' 
(Signature)  ""** 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handix)ok  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  In  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   *iciii  _^ 

^^^^  Charge  your  order. 

VFC  h'aeaayl 

*■  *-^^^  please  send  me  the  following  indicated  publications:  To  tax  your  ord«r«  and  lnqulrtM-(202)  812-22M 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


_ — -  —  — J .  —  ... .  wivi^u  wiucia  ^icoao  auu  an  auuiuuuo. 

All  pnces  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 

(Additional  address/anention  line) 

(Street  addreM) 

(City.  SUte,  ZIP  Code) 
1 _L 


(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  die  Superintendent  of  Documents 
D  GPO  Deposit  Account       Mill    iTI " Q 
LJ  VISA  or  MasterCard  Account 

I  I  I  I  N  I  I  I  I  I  I  I  I  I  ii-n 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 
4.  MaO  lb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(n«vi2/ai) 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

AnniMl  volume*  conlainint  Itic  public  Mcatafn 
•nd  slalcmenl*.  newt  canftmioat.  ami  oliMr 
•elected  papers  released  by  the  WkHe  Homc. 

Volumet  for  the  followinc  years  arc  available:  ollwr 
volumes  not  listed  are  oM  of  prim 

Ronald  Reagan  GMisaBuab 
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(Baokn. 

(Book  if) .$36 Jt  fgff 

j_-  (Bookll)...'.' $tlM 

(Book  1) ■»«J»         ]g^ 

ins  (Book  I) .$41.00 

(Book  II) 430JM 

1991 

itio  (Book  n) $44jn 

(Bookl) -M^^ 

1992 

»•••  (Book  1) $47.00 

(Book  II). '^  — 

1907 
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.  If) ...... — . tSSJO 

(Book  I) .$39.00 
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Pubtisked  by  the  Office  of  the  Federal  Kef*****  'Oainmal 
Archives  and  Records  AdmimsiraiKW 

Mail  order  to: 

New  Orders,  Superintendeni  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Guide  to 
Record 
Retention 
Requirenfients 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I — I  YES,  please  send  me  the  following: 


Order  Processing  Code 


Charge  your  order. 
Ifg  Easy! 

To  fax  your  orders  (202)  512^^2250 


-copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

-copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ 


postage  and  handling  and  are  subject  to  change 


International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fn 
I I  VISA  or  MasterCard  Account 


(City.  Sute.  ZIP  Code) 


(Credit  card  expiration  date) 


(D^time  phone  including  area  code) 


TTumk  you  for 
your  order! 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/address  available  to  other  mailers?  CH   CH 


(Authorizing  Signature)  n^i) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P£>.  Box  371954.  Pittsburgh.  PA  15250-7954 


(Rev.  7/931 
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Order  Now! 

The  United  States 
Government  Manua  I 
1993/94 

As  the  official  handbook  of  the  Federal  Gt  vernment, 
the  Mcinual  is  the  best  source  of  information  :>n  the 
activities,  functions,  organization,  and  princi  )al  officials 
of  the  agencies  of  the  legislative,  judicial,  an  ]  executive 
branches.  It  also  includes  information  on  qu<  si-official 
agencies  and  international  organizations  in  v  'hich  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  vhere  to  go 
and  who  to  see  about  a  subject  of  particular  :oncern  is 
each  agency's  "Sources  of  Information"  secti  )n,  which 
provides  addresses  and  telephone  numbers  f  )r  use  in 
obtaining  specifics  on  consumer  activit.ies,  c  )ntracts  and 
grants,  employment,  publications  arxl  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  a  so  includes 
comprehensive  name  and  agency/subject  in(  lexes 

Of  significant  historical  interest  is  Appe  idix  C, 
which  lists  the  agencies  and  functions  of  t  le  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsecjuent  to  March  4,  1 933. 

The  Manual  is  published  by  the  Office  of  he  Federal 
Register,  National  Archives  and  Records  Adr  linistration 

$30.00  per  copy 


Oder  Pvocessinq  Code: 

^6395 


The  United  States 
Government  Manua! 


1993/94 
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1. 
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Supcrintendenl  of  D(  )cumenls  Publications  Order  Form 


Charge  your  order, 
ft'seasjfl 


'■E^ 


To  fax  your  orders  (202)  512-2250 
f  the  The  United  States  Government  Manual  1993/94  S/N  069-000-00053-3 


I     I  YES,  plca.se  send  me copies 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ ^ .  F+ice  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

□  Check  payable  to  the  SuperintctKient  of  Documents 

□  GPO  Deposit  Account        ||     jj    II     I    I  -  Q 


(( 'oinpany  or  personal  naim:) 


(Please  typ  r  or  print) 


(Additional  address/attention  knc) 


(Street  address) 


(City,  State  Zip  code) 


(Daytime  phone  including  area  code) 


(I'urchasc  order  no.) 


□  visa  □  MasterCard  Account 


nz'     "                 1 1 

Thank  you  for 
your  order! 

~r 

(Credit  card  expiration  date) 

r 

(Authonzinc  signature) 


(Rev  9.^3) 


Mail  to:     Superintendent  of  Documents 

P.O.  Bo.x  37 1954,  Pittsburgh,  PA  1525(^-79.M 
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Friday 

January  14, 1994 
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MATERIAL  AFFECT  THE  QUALITY  OF  THE 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Farmers  Home  Administration 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Soil  Conservation  Service 

PROPOSED  RULES 

Milk;  excessive  manufacturing  (make)  allowances  in  State 
marketing  orders.  2307 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Rinderpest  and  foot-and-mouth  disease;  disease  status 
change — 
Belgium,  2285-2286 
Plant-related  quarantine,  domestic: 

Mediterranean  fruit  fly.  2281-2283 
PROPOSED  RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  surveillance;  MG  reactor  prevalence  rates, 
2312-2316 

Antitrust  Division 

NOTICES 

National  cooperative  research  notincations: 
EHC  Technologies  Consortium,  2438-2439 
Petroleum  Environmental  Research  Forum,  2439 
Southwest  Research  Institute,  2439 
Spinal  Implant  Manufacturers  Group,  2439 

Army  Department 

See  Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Woodbridge  Research  Facility.  VA;  electromagnetic  pulse 
(EMP)  simulators  relocation.  2362 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Childhood  lead  poisoning  prevention  program  gi^ntee 
workshop.  2412 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  2412-2413 

Commerce  Department 

See  Export  Administration  Bureau 


See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Wtto  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  2359-2360 
Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Shorn  wool,  wool  on  unshorn  lambs,  and  mohair,  2283— 
2285 

Commodity  Futures  Trading  Commission 

RULES 

Contract  market  rules;  review  procedures,  2286-2292 
NOTICES 

Contract  market  proposals: 
New  York  Cotton  Exchange — 
Currency  rate  futures  and  future  option  contracts, 
2360-2361 

Customs  Service 

RULES 

Petitions  by  domestic  interested  parties: 

Frozen  produce  packages;  country  of  origin  marking 
Correction,  2292 

Defense  Department 

See  Army  Etepartment 
See  Engineers  Corps 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Special  Operations  Policy  Advisory  Group,  2361 

Education  Department 

PROPOSED  RULES 

Grants  and  cooperative  agreements  to  State  and  local 
governments: 

Direct  grant  and  State-administered  programs,  2480-2483 
Postsecondary  education: 

Family  education  loan  program.  2486-2501 

NOTICES 

Agency  information  collection  activities  under  0MB 

review.  2362-2363 
Grants  and  cooperative  agreements;  availability,  etc.: 
Law  school  clinical  experience  program;  technical 
assistance  workshop.  2363 
Postsecondary  education: 
Direct  Student  Loan  Regulations  Negotiated  Rulemaking 
Advisory  Committee,  meeting.  2363-2364 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Penetrators,  Inc.,  2440-2441 

Plains  Petroleum  Operating  Co.,  2441 
Nonimmigrant  aliens  employed  as  registered  nurses: 
attestations  by  facilities;  list,  2441-2445 


Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

constniction;  general  wage  determination  deci^ons, 

2439-2440 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Sisquoc  and  Santa  Maria  Rivers,  CA;  coast  rock  {{roducts 
miniTrtg  and  reclamation  plan,  2361-2362 

Environmental  Protection  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  2406 
Weekly  receipts,  2405-2406 
Municipal  solid  waste  landfill  pwrmit  programs;  adiquacy 
determinations: 
Ohio,  2406-2409 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Placer  mining  in  Alaska;  general  permit,  2504-2318 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Martin  Brothers  International,  2357 

Farmers  Home  Administration 

PROPOSED  RULES 

Program  regulations: 
Direct  operating,  farm  ownership,  soil  and  waterJ  and 
emergency  loans;  collateral  requirements  revisions, 
2307-2312 

Federal  Aviation  Administration 

PROPOSED  RULES 

Class  D  airspace,  2316-2317 

Class  E  airspace;  correction,  2454 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

California,  2302-2303 

Maine,  2301-2302 

Minnesota,  2302 

Wisconsin,  2302 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Kentucky,  2343-2344 

Washington.  2344-2345 

Wisconsin,  2344 
NOTICES 

Agency  information  collection  activities  under  OM  } 
review.  2409 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Financial  institutions  in  receivership:  insufficiency  of 

assets  to  satisfy  all  claims;  determinations,  24ip 
Meetings;  Sunshine  Act,  2453 
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Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  2410-2411 
Disaster  and  emergency  areas: 
Missouri.  2411 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulations  filings: 

Niagara  Mohawk  Power  Corp.  et  al.,  2364-2379 
Electric  rate  and  corporate  regulation  filings: 

Southern  California  Edison  Co.,  et  al.,  2379-2381 

Wisconsin  Electric  Power  Co.  et  al.,  2381-2382[ 
Environmental  statements;  availability,  etc.: 

Appalachian  Power  Co.,  2382 
Hydroelectric  applications,  2382-2386 
Natural  gas  certiHcate  filings: 

Equitrans,  Inc.,  et  al.,  2386-2387 

NUI  Corp.  et  al.,  2387-2389 
Natural  Gas  Policy  Act: 

Self-implementing  transactions,  2389-2405 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Oklahoma  Corporation  Commission,  2405 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.;  correction,  2454 

Texas  Eastern  Transmission  Corp.,  2405 

Federal  Highway  Administration 

PROPOSED  RULES 

Highway  safety  programs;  effectiveness  determinations: 

Speed  control;  priority  program  area,  2337-2343 
State  highway  safety  programs: 

Speed  control,  occupant  protection,  and  roadway  safety;, 
guidelines,  2320-2337 
NOTICES 
Environmental  statements;  notice  of  intent: 

Asotin  County,  WA,  2447-2448 

Contra  Costa  and  Solano  Counties,  CA,  2448-2449 

Johnson  County,  KS,  2449 

Miller  County,  AR.  2449-2450 

Multiple  counties,  AL,  2450 

Pitt  County.  NC,  2450-2451 

Federal  Railroad  Administration 

NOTICES 

Traffic  control  systems;  discontinuance  and  removal: 
Buffalo  &  Pittsburgh  Railroad,  Inc.,  et  al.,  2451 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  2453 
Applications,  bearings,  determinations,  etc.: 
Bankers  Trust  New  York  Corp.  et  al.,  2411 
First  Virginia  Banks,  Inc.  et  al.,  2411-2412 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Sport  fish  and  wildlife  restoration  programs;  Federal 
aid,  2420-2421 
Meetings: 
Klamath'Fishery  Management  Council,  2421 


Food  and  Drug  Administration 

RULES 

Food  additives: 
Paper  and  paperboard  components — 
Aromatic  petroleum  hydrocarbon  resin,  2293-2294 

PROPOSED  RULES 

Human  drugs: 
Skin  protectant  products  (OTC) — 
Talc:  consumer  uses  and  health  perspectives;  meetings, 
2319-2320 
NOTICES 
Meetings: 
Drug  master  file  system;  workshop.  2413-2414 

Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee,  2350 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
East  Shore  Project.  Washoe  County,  et  al.,  NV,  2350-2352 
Exxon  Valdez  oil  spill  area;  Prince  William  Sound,  Gulf 

of  Alaska  and  Alaska  Peninsula,  AK,  2352-2353 
Kootenai  National  Forest,  MT,  2353-2356 
Meetings: 
Newberry  National  Volcanic  Monument  Advisory 
Council,  2356 

General  Accounting  Office 

NOTICES 

Meetings: 
Federal  Accounting  Standards  Advisory  Board,  2412 

General  Services  Administration 

PROPOSED  RULES 
Acquisition  regulations: 
Small  business  subcontracting  program,  2345-2347 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See. Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 
NOTICES 
Meetings: 
Infant  Mortality  Advisory  Committee,  2414 

Housing  and  Urt>an  Development  Department 

RULES 

Manufactured  home  construction  and  safety  standards: 

Wind  standards.  2456-2471 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  2420 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Quechan  Indian  Tribe.  AZ.  2478 


Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Assistance  programs;  administrative  and  audit  requirements 
and  cost  principles.  2343 

Interstate  Commerce  Commission 

RULES 

Motor  carriers: 

Household  goods  shippers;  annual  performance  reports. 
2304-2306 
Tariffs  and  schedules: 

Payment  of  discounts  by  motor  carriers  of  property  to 
nonpayer  of  freight  charges.  2303-2304 
PROPOSED  RULES 
Tariffs  and  schedules: 

Payment  of  discounts  by  motor  carriers  of  property  to 
nonpayer  of  freight  charges.  2347 
NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  operations.  2436 
Railroad  operation,  acquisition,  construction,  etc.: 

Broe,  Patrick  D.,  2436-2437 

Gjlbertson,  Peter  A.,  et  al.,  2437 

Summit  View  Corp.,  2437 

Warren  &  Trumbull  Railroad  Co..  2438 
Railroad  services  abandonment: 

Consolidated  Rail  Corp.,  2437 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Pollution  control;  consent  judgments: 
Wauconda  Sand  &  Gravel  Co.,  2438 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Montana,  2301 
NOTICES 
Environmental  statements;  availability,  etc.: 

Twin  Falls  County  Solid  Waste  Facility,  ID,  2421-2422 
Motor  vehicle  use  restrictions: 

Oregon;  correction,  2422 
Oil  and  gas  leases: 

Wyoming.  2422 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  2422-2423  ' 

Arizona,  2423 

Montana.  2423-2424 

Nevada.  2424 

New  Mexico;  correction.  2454 
•  Utah.  2433-2435 
Withdrawal  and  reservation  of  lands: 

New  Mexico;  correction.  2454 
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Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  application  i 
Nevada.  2357-2358 


National  Foundation  on  the  Arts  and  ttie 

IWTICES 
Meetings: 
Humanities  Panel.  2445-2446 


Human  ties 


National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Highway  safety  programs;  effiectiveness  determinalions: 

Speed  control;  priority  program  area.  2337-234: 
State  highway  safety  programs: 

Speed  control,  occupant  protection,  and  roadwsL  safety: 
guidelines.  2320-2337 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Human  Embryo  Research  Panel.  2414 
National  Institute  of  Mental  Health.  2414-2416 
National  Institute  on  Alcohol  Abuse  and  Alcofa<Aism 

2416 
National  Library  ofMedicine.  2417 

Patent  licenses;  noo-extlusive.  exclusive,  or  partially 
exclusive: 
Cell  stress  transcriptional  factors,  24T7 

National  Oceanic  and  Atmospheric  Adntinistratieit 

PROPOSED  RULES 

Environmental  statements:  availability,  etc.; 
Gulf  of  Mexico  and  South  Atlantic  coral  and  coiii  reefs 
2347-2349 

NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Management  Council,  235l|-2359 
Pacific  Fishery  Management  Council.  2359 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Big  Thicket  National  Preserve.  TX.  2424-2433 
Chickasaw  National  Recreation  Area.  MM:  corredion 
2435 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
North  Atlantic  Energy  Service  Corp.,  2446 

Occupational  Safety  and  Health  Administration 

RULES 

State  plans:  development,  enforcement,  etc.: 
Utah,  Arizona,  and  Puerto  Rico.  2294-2295 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
Late  premium  payments  and  employer  liability 

underpayments  and  overpayments:  interest  lites. 

2295-2296     " 

Valuation  of  plan  benefits  and  plan  assets  follow  ng  mass 

withdrawal — 
Rates;  amendments.  2296-2299 
Withdrawal  liability;  notice  and  collection:  inter*t  rates 

2299-2300 
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Public  Health  Service 

See  (inters  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  2418 
National  toxicology  program: 
Toxicology  and  carcinogenesis  studies— 

Acetaminophen.  2418-2419 

Furan,  2419 

o-NitroaoisoIe.  2419 

Pentachloroanisole,  2420 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 
l^ilroad  employers"  reports  and  responsibilities  2292- 
2293 
PROPOSED  RULES 

Public  information  availability;  fee  schedule.  2317-2318 
Railroad  Unemployment  Insurance  Act: 
Debt  collection;  interest,  penalties,  and  administrative 
costs  a.<»essment  or  waiver.  2318-2319 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Riverside  and  Imperial  Counties.  CA.  2435-2436 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Gradison  U.S.  Govemntent  Trust.  2446-2447 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cane-Mussacuna  Creeks  Watershed.  MS.  2356-2357 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Oklahoma.  2300-2301 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administmlion 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  2447 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  2447 

Treasury  Department 

See  Customs  Service 
NOTICES 

Bonds,  Treasury: 
8V2  percent  bonds  of  1994-1999;  redemption  calls,  2451- 
2452 

United  States  Information  Agency 

NOTICES 

Art  obiects;  importation  for  exhibition: 
Degas  Landscapes,  2452 


Veterans  Affairs  Department 

NOTICES 

Poverty  threshold,  2452 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development.  2456- 
2471 

Part  III 

Department  of  Interior,  Bureau  of  Indian  Affairs.  2478 

Part  IV 

Department  of  Education.  2480-2483 


PartV 

Department  of  Education,  2486-2501 

Part  VI 

Environmental  Protectidh  Agency,  2504-2518 


Reader  Aids 

Additional  Information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-15M  or  275-0920. 
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Rules  and  Regulations 


Vol  S*.  No.  10 
Ftiday.  JniMcy  14.  19M 


This  section  of  th»  FEDERAL  REQtSTER 
contains  regulatory  documents  having  genaial 
applcabttiy  and  legal  eOect.  meet  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtdch  is  pubRshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regutadons  Is  sold  by 
9\6  SupeiMendenl  of  Documenls.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 

DEPARTMEHT  OF  AQMCULTURE 

Inspection 


Anlnul  aiKl  Plant 
Service 

7CFR  Part  301 
[Docket  91-155-11] 


healthi 


Mediterranean  Fruit  Fly;  AddWon  lo 
the  Quarantined  i 


AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fmit  fly  regulations  by 
adding  a  new  portion  erf  Los  Angeles 
County,  CA,  to  the  list  of  quarantined 
areas.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  United  States. 
DATES:  Interim  rule  effective  January  10, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  befcve 
March  15, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  yoiir  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155-11.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  hohdays.  Persons 
wishing  to  inspect  comments  are 
encoiuvged  to  call  ahead  on  (202]  690- 
2817  to  fodUtate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine. 
APHIS,  USDA,  room  640,  Federal 


Building.  650S  Belcrast  Road, 
Hyattsville,  MD  20782.  (301)  436-6247. 

SUPPLEMENTARY  MFORMATKM: 
Background 

The  Mediterranean  firuit  fly.  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  veg^^iles.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  Un  cvde  of 
this  pest  permits  the  rapid  developaient 
of  seoious  outbreaks. 

We  established  the  Meditenanean 
fruit  flv  regulations  (7  CFR  301.78 
through  301.78-10;  leiened  to  below  as 
the  regulations),  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
Coimty,  CA,  in  an  interim  rule  eflisctive 
on  November  5, 1991,  and  p\^lidied  in 
the  Federal  R^isler  on  November  13. 
1991  (56  FR  57573-57579,  Docket  Na 
91-155).  The  regulations  Impose 
restrictions  on  ti^  interstate  movement 
of  regulated  aitides  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  or  removing 
certain  portions  of  Los  Angeles,  Santa 
Qara,  Orange,  San  Bernardino,  and  San 
Diego  Counties,  CA,  from  the  list  of 
quarantined  areas.  Amendments 
affecting  Cahfcmiia  were  made  effective 
on  September  10,  and  November  12. 
1992;  and  on  January  19,  July  16, 
August  3,  September  22.  October  14. 
NovembA*  23,  and  December  22. 1993 
(57  FR  42485-42486,  Docket  No.  91- 
155-2;  57  FR  54166-54169,  Docket  No. 
91-155-3;  58  FR  6343-6346,  Docket  No. 
91-155-4;  58  FR  39123-39124,  Docket 
No.  91-155-5;  58  FR  42489-42491. 
Docket  No.  91-155-6;  58  FR  49186- 
49190,  Docket  No.  91-155-7;  58  FR 
53105-53109.  Docket  No.  01-155-8;  58 
FR  63027-63031.  Docket  No.  91-155-9; 
and  58  FR  67627-67630.  Docket  No.  91- 
155-10). 

Recent  trapping  surveys  by  inspecton 
of  Cahfomia  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  additional 
infestations  of  Medfly  have  been 
discovered  in  the  Wilmington  area  in 
Los  Angeles  County,  CA. 


The  regulations  in  §  301.7»-3  piwide 
that  the  Administrator  of  APHIS  will  Ust 
as  a  qiiarantined  area  eadi  State,  or  eecfa 
portion  of  a  State,  in  «4)ich  the  MaASy 
has  been  found  by  an  inspector,  in 
ndtich  dM  Admiitistrator  hM  raaaon  to 
believe  that  tiie  Medfly  is  {nesent,  or 
that  the  Administrator  ooMidas 
necessaiT  to  rssulate  because  erf  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  ftHind. 

In  accordance  with  these  criteiia  and 
the  recent  Medfly  findings  described 
shove,  we  are  amending  S  301.78-3  by 
expanding  the  area  that  extends  through 
Los  Angeles  and  Orange  Coimties  with 
the  adcUtion  of  a  Los  Angeles  County 
area  of  approximately  101  square  miles. 
The  new  quarantined  area  is  as  follows: 

Lee  Angeles  ""-if^^j 

That  portion  of  Los  Angeles  County 
bounded  by  s  line  drawn  as  follows: 
Beginning  at  the  intersection  of  State 
Hi^way  91  and  Qenshaw  Boiilevard; 
then  south  along  Crenshaw  Boiilevard  to 
its  intersection  with  North  Palos  Verdes 
Drive;  then  east  along  North  Palos 
Verdes  Drive  to  its  intersection  with 
Palos  Verdes  Drive  East;  then  south 
along  Palos  Verdes  Drive  East  to  its 
intersection  with  25th  Street;  then  east 
along  25th  Street  to  its  intersection  with 
Gaffey  Street;  then  north  along  Gafley 
Street  to  its  intersection  with  22nd 
Street;  then  east  along  22nd  Street  to  its 
intersection  with  Pacific  Avenue;  then 
south  along  Pacific  Avenue  to  its 
intersection  with  Bluff  Place;  then  south 
frt>m  this  intersection  along  an 
imaginary  line  to  its  intersection  with 
the  Pacific  Ocean  coastline;  then  east 
along  the  Pacific  Ocean  coastline  to  its 
intersection  with  the  San  Pedro 
Breakwater;  then  east  along  the  San 
Pedro  Breakwater  to  the  Los  Angeles 
Harbor  Light  Station;  then  east  bom  the 
Los  Ange&s  Harbor  Light  Station  along 
an  imaginary  line  to  the  Los  Angeles 
Harbor  Entrance  East  Light;  then 
northeast  from  the  Los  Angeles  Harbor 
Entrance  East  Light  alcoig  the  Middle 
Breakwater  to  the  Long  Beach  Haibor 
Light  Station;  then  north  from  the  Long 
Beach  Harbm  Light  Station  along  an 
imaginary  line  to  the  intersection  of 
Harbor  Scenic  Way  and  Haibor  Scenic 
EMve;  then  northwest  along  Scenic 
Harbor  Drive  to  its  intersection  with 
Queen's  Way;  then  north  along  Queen's 
Way  to  its  intersection  with  Ocean 
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Boulevard;  then  east  along  Ocean 
Boulevard  to  its  intersection  with 
Alamitos  Avenue;  then  northeast  along 
Alamitos  Avenue  to  its  intersection  with 
State  Highway  1;  then  east  along  State 
Highway  1  to  its  intersection  with 
Cherry  Avenue;  then  north  along  Cherry 
Avenue  to  its  intersection  with  Willow 
Street;  then  east  on  Willow  Street  to  its 
intersection  with  Lakewood  Boulevard; 
then  north  on  Lakewood  Boulevard  to 
its  intersection  with  Carson  Street;  then 
west  on  Carson  Street  to  its  intersection 
with  Paramount  Boulevard;  then  north 
on  Paramount  Boulevard  to  its 
intersection  with  State  Hi^way  91; 
then  West  on  Highway  91  to  the  point 
of  beginning. 

Emei^gency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  pubUcation  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mediterranean 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  pubUc 
.  procedures  with  resf>ect  to  this  action 
are  impracticable  and  contrary  to  the 
pubUc  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  dociunent  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12666. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
Wilmington  area  of  Los  Angeles  Coimty, 
CA.  There  are  approximately  223  small 
entities  that  could  be  affected,  including 
122  fruit  sellers,  21  nurseries,  6 
distributors,  7  growers,  50  vendors,  6 
food  banks,  1  fanners'  market,  and  10 
swapmeets. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  CaUfomia.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement,  and  the  sale  of 
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these  ai  icles  would  not  be  affected  by 
this  interim  regulation. 

In  the|  new  quarantined  area  in  Los 
Angelea  County,  the  effect  on  those  few 
small  entities  that  do  move  regulated 
articles  interstate  fit>m  parts  of  the 
quarantined  areas  will  be  minimized  by 
the  availability  of  various  treatments 
that,  in  jnost  cases,  will  allow  these 
small  entities  to  move  regulated  articles 
interstate  with  very  Uttle  additional 
cost.  Alio,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  ^o  that  the  effect,  if  any,  of  this 
regulation  on  these  entities  should  be 
minimal.  Further,  the  niunber  of 
affectedentities  is  small  compared  with 
the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquasantined  areas  in  California  and 
other  States. 

Undet  these  circimistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  s  gnificant  economic  impact  on 
a  substa  itial  number  of  small  entities. 

Executii  e  Order  12372 

This  p  rogram/activity  is  listed  in  the 
Catalog  ^f  Federal  Domestic  Assistance 
under  Nfe.  10.025  and  is  subject  to 
Executi^ie  Order  12372,  which  requires 
intergovfemmental  consultation  with 
State  ani  [  local  officials.  (See  7  CFR  part 
3015,  su  )part  V.) 

Executin  e  Order  12778 

This  n  lie  has  been  reviewed  under 
Executivb  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactijre  effect;  and  (3)  does  not 
reqmre  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policv  Act 

An  environmental  assessment  and 
finding  df  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessm^t  provides  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradicatipn  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  ai^  the  natural  environment, 
'ironmental  assessment  and 
'  no  significant  impact  were 
.     .        iin  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  etseq.).  (2) 
Regulati(^ns  of  the  Council  on 
Environitental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  140  CFR  parts  1500-1508),  (3) 
USDA  R^  gulations  Implementing  NEPA 
(7  CFR  p  irt  lb),  and  (4)  APHIS 
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Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant  > 
impact  are  available  for  public  \ 

inspection  at  USDA,  room  1141,  South/ 
Building.  14th  Street  and  hidependence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  hoUdays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  Usted  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  subpart  301.78  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  under  OMB  control  number 
0579-0088. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301-^OMESTlC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb.  150dd.  ISOee, 
150£f;  161. 162.  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

2.  hi  §  301.78-3,  paragraph  (c),  the 
designation  of  the  quarantined  areas  are 
amended  by  revising  the  entry  for  Los 
Angeles  and  Orange  Counties,  as 
follows: 

1301.78-3    Quarantined  areas. 

•  •        •        •        • 

(c)*  •  • 

CaUfomia 

•  •         •         •        • 

Los  Angeles  and  Orange  Counties.  That 
portion  of  the  counties  teginning  at  the 
intersection  of  the  Angeles  National  Forest 
boundary  and  Sage  Hill  Road;  then  north 
from  the  intersection  along  an  imaginary  line 
to  its  intersection  with  Brown  Mountain 
Road  at  Millard  Campground;  then  west 
along  Brown  Mountain  Road  to  its 
intersection  with  El  Prieto  Road;  then 
southwest  along  El  Prieto  Road  to  its 
intersection  with  the  Pasadena  City  Limits; 
then  north  and  west  along  the  Pasadena  City 
limits  to  its  intersection  with  the  La  Canada 
Flintridge  City  Limits;  then  west  and  south 
along  the  La  Canada  Flintridge  City  Limits  to 
its  intersection  with  Foothill  Boulevard:  then 
northwest  along  Foothill  Boulevard  to  its 
intersection  with  La  Crescenta  Avenue;  then 


■outh  along  La  Crescenta  Avenue  to  its 
intersection  with  Shirley  Jean  Street;  then 
southwest  from  this  intersection  along  an 
fanaginwy  line  to  the  end  of  Allen  Avenue; 
then  soodiwest  along  Allen  Avenue  to  its 
intersection  with  Mountain  Street;  then 
northwest  along  Mountain  Street  to  its 
intersection  with  Sunset  Canyon  Drive;  then 
northwest  along  Sunset  Canyon  Drive  to  its 
intersection  with  Olive  Avenue;  then 
southwest  along  Olive  Avenue  to  its 
intersection  with  Barham  Boulevard;  then 
south  along  Barham  Boulevard  to  its 
intersection  with  State  Highway  101;  then 
southeast  along  State  Highway  101  to  its 
intersection  with  Highland  Avenue;  then 
south  along  Highland  Avenue  to  its 
intersection  with  Sunset  Boulevard;  then 
vf9tX  along  Sunset  Boulevard  to  its 
intersection  with  La  Genega  Boulevard;  then 
south  along  La  Cienega  Boulevard  to  its 
intersection  with  Washington  Boulevard: 
then  southwest  along  Washington  Boulevard 
to  its  intersection  with  Culver  Boulevard; 
then  southwest  along  Culver  Boulevard  to  its 
intersection  with  Vista  Del  Mar,  then 
southeast  along  Vista  Del  Mar  to  its 
intersection  with  Rosecrans  Avenue;  then 
east  along  Rosecrans  Avenue  to  its 
intersection  with  Prairie  Avenue;  then  south 
along  Prairie  Avenue  to  its  intersection  with 
State  Highway  91;  then  east  along  State 
Highway  91  to  its  intersection  with  Crenshaw 
Boulevard;  then  south  along  Crenshaw 
Boulevard  to  its  intersection  with  North 
Palos  Verdes  Drivr,  then  east  along  North 
Palos  Verdes  Drive  to  its  intersection  with 
Palos  Verdes  Drive  East;  then  south  along 
Palos  Verdes  Drive  East  to  its  Intersection 
with  25th  Street;  then  east  along  25th  Street 
to  its  intersection  writh  Gaffisy  Street;  then 
north  along  Gaffey  Street  to  its  intersection 
with  22nd  Street;  then  east  along  22nd  Street 
to  its  intersection  with  Pacific  Avenue;  them 
south  along  Pacific  Avenue  to  its  intersection 
with  Bluff  Place;  then  south  from  this 
intersection  along  an  imaginary  line  to  its 
intersection  with  the  Paciflc  Ocean  coastline; 
then  east  along  the  Pacific  Ocean  coastline  to 
its  intersection  with  the  San  Pedro 
Breakwater  then  east  along  the  San  Pedro 
Breakwater  to  the  Los  Angeles  Harbor  Light 
Station;  then  east  from  the  Los  Angeles 
Harbor  Light  Station  along  an  imaginary  line 
to  the  Los  Angeles  Harbor  Entrance  East 
Light;  then  northeast  from  the  Los  Angeles 
Harbor  Entrance  East  Light  along  the  Middle 
Breakwater  to  the  Long  Beach  Harbor  Light 
Station;  then  north  from  the  Long  Beach 
Harbor  Light  Station  along  an  imaginary  line 
to  the  intersection  of  Harbor  Scenic  Way  and 
Harbor  Scenic  Drive;  then  northwest  along 
Scenic  Harbor  Drive  to  Hs  intersection  with 
Queen's  Way;  then  north  alo&g  Queen's  Way 
to  its  intersection  with  Ocean  Boulevard; 
then  east  along  Ocean  Boulevard  to  its 
intersection  with  Alamitos  Avenue;  then 
northeast  along  Alamitos  Avenue  to  its 
intersection  with  State  Highway  1;  then  east 
along  State  Highway  1  to  its  intersection  with 
Cherry  Avenue;  then  north  along  Cherry 
Avenue  to  its  intersection  with  Willow 
Street;  then  east  on  Willow  Street  to  its 
intersection  with  Katella  Avenue;  then  east 
along  Katella  Avenue  to  its  intersection  with 
Valley  View  Street;  then,  south  along  Valley 


View  Street  to  its  intanectifln  with  Balsa 
Chica  Road;  then,  aouth  akng  Boise  Ghice 
Road  to  its  intersection  with  BoIm  Chica 
Street;  then,  sooth  akng  Boise  Chica  Street 
to  its  intersection  with  Los  Patot  Avenue; 
then,  southeast  from  this  intersection  along 
an  imaginary  line  to  the  intersection  of  East 
Garden  Giova  Winterriiuig  Channel  md  the 
Bolsa  Chica  Eoriogical  Rncrve  boundary; 
then,  southeast  akog  the  Bolsa  Chica 
Ecological  Reserve  boundary  to  its 
intersection  with  Ellis  Avenue;  then,  east 
along  Ellis  Avenue  to  its  intersection  with 
Edwards  Street;  then,  south  along  Edwards 
Street  to  its  inteisectkn  with  Garfield 
Avenue;  then,  east  akng  Garfield  Avenue  to 
iu  intersection  with  North  Golden  West 
Street;  then,  south  along  North  Golden  West 
Street  to  its  intersection  with  Yorktown 
Avenue;  then,  east  along  Yorktown  Avenue 
to  its  intersection  with  Main  Street;  then, 
south  along  Main  Street  to  its  intersection 
with  Adams  Avenur,  then,  eest  along  Adams 
Avenue  to  its  intersection  with  Fairview 
Road;  then,  north  along  Fairview  Road  to  its 
intersection  with  Interstate  Highway  405; 
then,  east  and  south  along  Interstate  Highway 
405  to  its  intersection  with  Culver  Drive; 
then,  northeast  along  Culver  Drive  to  its 
intersection  with  Wafarat  Avenue;  then, 
northwest  along  Wahnrt  Avenue  to  its 
intersection  w^  |amboree  Road;  then, 
northeast  along  Jambone  Road  to  its 
intersection  with  Chapman  Avenue;  then 
north  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of  Serrano 
Avenue  and  Nohl  Ranch  Road;  then 
northwest  along  Nohl  Ranch  Road  to  its 
intersection  with  the  Imperial  Highway;  then 
north  on  the  Imperial  Highway  to  its 
intersection  with  State  Highway  91;  then 
west  along  State  Highway  91  to  its 
intersection  with  Western  Aveime;  then 
north  on  Western  Avenue  to  its  intersection 
with  Commonwealth  Avenue:  then  east  on 
Commonwealth  Avenue  to  its  intersection 
with  Beach  Boulevard;  then  north  on  Beach 
Boulevard  to  its  intersection  with  La  Mirada 
Boulevard;  then  northwest  and  north  on  La 
Mirada  Boulevard  to  its  intersection  with 
Colima  Road;  then  northeast  on  Colima  Road 
to  its  intersection  with  Azusa  Avenue;  then 
north  along  Azusa  Avenue  to  its  intersection 
with  Amar  Roed;  then  east  along  Amar  Road 
to  its  intersection  with  Temple  Avenue;  then 
northeast  along  Temple  Avenue  to  its 
intersection  with  the  Walnut  City  Limits; 
then  north  and  northeast  along  the  Walnut 
Qty  Limits  to  the  Forest  Lawn  Memorial 
Park,  Covina  Hills,  boundary;  then  northeast 
along  that  boundary  to  Interstate  Highway  10; 
then  east  along  Interstate  Highway  10  to  its 
intersection  with  Interstate  Highway  210; 
then  northwest  along  Interstate  Highway  210 
to  its  intersection  with  San  Dimas  Avenue; 
then  east  and  north  along  San  Dimas  Avenue 
to  its  intersection  with  Foothill  Boulevard; 
then  %vest  along  Foothill  Boulevard  to  its 
intersection  with  Alosta  Avenue:  thea  west 
along  Alosta  Avenue  to  its  intersection  with 
Foothill  Boulevard;  then  west  along  Foothill 
Boulevard  to  its  intersection  with  Azusa 
Avenue;  then  north  along  Azusa  Avenue  to 
its  intersection  with  San  Gabriei  Canyon 
Road;  then  due  north  from  the  intersection 
along  an  imaginary  line  to  its  intersection 


with  the  Angeles  Natioiial  Forest  boundary; 
then  wast  along  the  boundary  to  ttie  point  of 
beginning. 

Done  in  Washington.  DC.  this  10th  day  of 
January  1994. 

PatridaJaHan. 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc  94-«93  Piled  1-13-94;  S:45  am| 


Commodity  Cradit  CoqMration 

7  CFR  Part  1468 

RIN0660-AC65 

Support  Prices  for  Sliom  Wool.  Wool 
on  Unshorn  LamtM,  and  Mohair  for  ttia 
1993MsrlttingVasr 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  July  14, 1993.  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  (58  FR  37876) 
with  respect  to  the  support  prices  for 
shorn  wool,  wool  on  unshorn  lambs, 
and  mohair  for  the  1993  marketing  year. 
The  support  level  for  wool  on  unshorn 
Iambs  has  been  determined  by  taking  80 
percent  of  the  difference  between  the 
1993  support  price  for  shorn  wool  and 
the  1993  national  average  market  price 
for  shorn  wool,  multiplied  by  5  poimds 
(the  amoimt  of  wool  on  an  average  100- 
poimd  unshorn  lamb).  The  mohair 
support  level  has  been  determined  to  be 
$4,738,  which  is  equal  to  85  percent  of 
the  comparable  percentage  of  pahty  at 
which  shorn  wool  is  supported  for  the 
1993  marketing  year.  These  actions  are 
required  by  section  703  of  the  National 
Wool  Act  of  1954,  as  amended  (Wool 
Act). 

EFFECTIVE  DATE:  January  14, 1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Janise  A.  Zygmont,  Fibers  and  Rice 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  room  3756-S,  PO  Box  2415, 
Washington.  DC  20013-2415  or  call 
202-720-6734. 

SUPPLEMENTARY  INFORMATKM: 

Executive  Order  12866 

This  Gnal  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be  a 
"significant  regulatory  action."  Based 
on  information  compiled  by  USDA,  it 
has  been  determined  that  this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economv  of  more  than  $100  million; 

(2)  Woula  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
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the  economy,  productivity,  competition, 
jobs,  the  enviromnent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  ri^ts  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quahty  of  the  hiunan 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  niunber  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  National 
Wool  Act  Payments— 10.059. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1468 
set  forth  in  this  final  rule  will  not  result 
in  any  change  in  the  pubhc  reporting 
burden.  Therefore,  the  information 
collection  requirements  of  the 


Paperwork  Reduction  Act  are  not 
applicable  to  this  amendment. 

Final  Reculatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describiqg  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  the  implementation  of  each 


option  is 


available  on  request  from  the 


above-na  ned  individual 
Backgroi  ind 

This  fi:  lal  rule  amends  7  CFR  part 
1468  to  s  3t  forth  determinations  with 
respect  te  the  support  prices  for  shorn 
wool,  wool  on  imshom  lambs,  and 
mohair  f  ir  the  1993  marketing  year.  A 
general  c  escription  of  the  statutory  basis 
for  such  I  leterminations  in  this  final  rule 
was  set  fl  irth  at  58  FR  37876  (July  14, 
1993). 

A  total  of  seven  comments  were 
received  during  the  30-day  public 
comment  period  that  ended  August  13, 
1993.  Three  respondents  recommended 
that  no  changes  be  made  to  ciurent 
support  ijates.  Three  respondents 
recommetided  that  the  price  support 
programs  be  eliminated.  In  response  to 
these  6  comments,  it  should  l>e  noted 
that  althqugh  the  proposed  rule  will  be 
adopted  fvithout  change,  the  wool  and 
mohair  programs  will  cease  to  exist  after 
December  31, 1995. 

One  respondent  suggested  that  full 
payment  lor  wool  on  unshorn  lambs 
should  bt  made  only  on  unshorn  lambs 
up  to  129  pounds,  liveweight,  and  that 
no  payments  should  be  made  on  any 
weight  ejiceeding  125  poimds.  The 
respondent  cited  a  problem  with  the 
current  payment  method  which  prorates 
paymenti  based  on  the  amount  of 
weight  gined  while  the  lamb  is  owned 
first  by  the  producer  and  later,  a  lamb 
feeder.  The  respondent  noted  that 
proratingj  payments  encourages  the 
production  of  over-fat  lambs — a  product 
that  is  nok  wanted  by  the  American 
consume! — resulting  in  low  lamb  prices 
to  the  detiment  of  producers.  This 
commenljhas  not  been  adopted  because 
it  would  increase  recordkeeping 
requirements  significantly  for  both 
ASCS  and  program  participants,  and  it 
would  reiuire  ASCS  to  mcdce  major 
revisionsRo  the  current  procedure  for 
calculating  unshorn  lamb  payments. 
The  poteiitial  savings  resulting  from 
lower  payments  would  not  be  sufficient 
to  justify  such  an  increase  in  the 
administ  ative  burden. 

After  c(  insidering  these  comments,  the 
following  determinations  have  been 
made  wit  i  respect  to  the  wool  and 
mohair  p  ice  support  programs  for  the 
1993  mai  ceting  year. 


JMI 


Support  Price— Wool  on  Unshom  Lambs 

In  accordance  with  section  703  of  the 
Wool  Act,  the  support  price  for  wool  on 
imshom  lambs  shall  be  determined  by 
taking  80  percent  of  the  difference 
between  the  1993  support  price  for 
shorn  wool  and  the  1993  national 
average  market  price  for  shorn  wool, 
multiplied  by  5  pounds  (the  amount  of 
wool  pulled  from  the  pelt  of  an  average 
100-pound  unshom  lamb). 

Support  Price— Mohair 

In  accordance  with  section  703  of  the 
Wool  Act,  the  support  price  for  mohair 
for  the  1993  marketing  year  shall  be 
$4,738,  which  is  equal  to  85  percent  of 
the  comparable  percentage  of  parity  at 
which  shom  wool  is  supported  for  the 
1993  marketing  year. 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985,  as 
amended.  As  a  result,  the  price  support 
levels  announced  in  this  mle  may  be 
recalculated  to  comply  with  this  Act. 

List  of  Subjects  in  7  CFR  part  1468 

Assistance  grant  programs — 
agriculture.  Livestock,  Mohair, 
Reporting  and  recordkeeping 
requirements.  Wool. 

Accordingly,  7  CFR  part  1468  is 
amended  as  follows: 

PART  146&-WOOL  AND  MOHAIR 

1.  The  authority  citation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1781-1787;  15  U.S.C. 
714b  and  714c. 

2.  Section  1468.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 468.4    Eligibility  for  payments. 

•        •        •        •        • 

(b)(1)  The  shom  wool  support  price 
for  the  1991  through  1995  marketing 
years  shall  be  77.5  percent  of  an  amount 
which  is  determined  by  multiplying  62 
cents  (the  support  price  in  1965)  by  the 
ratio  of: 

(i)  The  average  of  the  parity  index  (the 
index  of  prices  paid  by  farmers, 
including  commodities  and  services, 
interest,  taxes,  and  farm  wage  rates)  for 
the  three  calendar  years  immediately 
preceding  the  calendar  year  in  which 
such  support  price  is  being  determined 
and  announced  to: 

(ii)  The  average  parity  index  for  the 
three  calendar  years  1958, 1959,  and 
1960,  rounding  the  result  to  the  nearest 
full  cent.  The  shom  wool  support  price 
shall  be  as  follows: 

(A)  1991 — $1.88  per  pound. 

(B)  1992— $1.97  per  pound. 

(C)  1993— $2.04  per  pound. 


(2)  The  payment  rate  for  wool  on 
unshom  lambs  for  the  1991  through 
1995  marketing  years  shall  be  80 
percent  of  the  difference  between  the 
national  average  price  received  by 
producers  for  shom  wool  during  a 
specified  marketing  year  and  the  shom 
wool  support  price  multiplied  by  5  (the 
average  grease  wool  yield  per 
hundredweight  of  hve,  unshom  lambs 
marketed).  The  payment  rate  for  wool 
on  unshom  lambs  shall  be  as  follows: 

(i)  1991— $5.32  per  hundredweight. 

(ii)  1992— $4.92  per  hundredweight. 

(iii)  1993 — an  amount  equal  to  80 
percent  of  the  difference  between  the 
national  average  price  received  by 
producers  for  shom  wool  for  the  1993 
marketing  year  and  the  1993  shom  wool 
support  price,  multiplied  by  5. 

(3)  The  mohair  support  price  for  the 
1991  through  1995  marketing  years  shall 
be  established  at  such  level,  in 
relationship  to  the  support  price  for 
shom  wool,  which  is  determined 
necessary  to  maintain  approximately  the 
same  percentage  of  parity  for  mohair  as 
for  shom  wool.  The  mohair  support 
price  shall  be  set  within  a  range  of  IS 
per  centum  above  or  below  the 
comparable  percentage  of  parity  at 
which  shom  wool  is  supported,  as 
determined  and  announced  by  CCC.  The 
support  price  for  mohair  shall  be  as 
follows: 

(i)  1991 — $4,448  per  pound, 
(ii)  1992— $4,613  per  pound, 
(iii)  1993—^.738  per  pound. 
*        •        •        *        •  ^ 

Signed  at  Washington,  DC,  on  January  6, 
1994. 

Grant  Buntrock, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
(FR  Doa  94-943  Filed  1-13-94;  8;45  am) 

BILLINO  CODE  3410-06-P 


Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 
[Dociiet  No.  93-103-3] 

Change  in  Disease  Status  of  Belgium 
Because  of  Rinderpest  and  Foot-and- 
Mouth  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  mle. 

SUMMARY:  We  are  declaring  Belgiiun  free 
of  rinderpest  and  foot-and-mouth 
disease.  Rinderpest  has  not  existed  in 
Belgium  since  1920  and  there  have  been 
no  outbreaks  of  foot-and-mouth  disease 
since  1976.  This  action  removes  the 
prohibition  on  the  importation  from 


Belgium  into  the  United  States  of 
ruminants  and  fresh,  chilled,  and  frozen 
meat  from  ruminants,  and  relieves 
restrictions  on  the  importation  from 
Belgium  of  milk  and  milk  products  from 
ruminants.  This  action  does  not  relieve 
restrictions  on  the  importation  from 
Belgium  of  swine  and  fresh,  chilled,  and 
frozen  meat  from  swine,  because 
Belgium  has  not  been  declared  free  of 
hog  cholera  and  swine  vesicular  disease. 

We  also  are  adding  Belgiiun  to  a  Ust 
of  countries  that,  althou^  declared  free 
of  rinderpest  and  foot-and-mouth 
disease,  are  subject  to  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
Finally,  we  also  are  adding  Belgium  to 
the  list  of  coimtries  from  which  the 
importation  into  the  United  States  of 
llamas  and  alpacas  is  restricted. 
EFFECTIVE  DATE:  January  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Or. 
Marolo  Garcia,  Senior  Staff 
Veterinarian,  National  Center  for 
Import-Export,  Veterinary  Services, 
APHIS,  USDA,  room  757,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7830. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  "the  regulations") 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  to  prevent  the  introduction 
into  the  United  States  of  various 
diseases,  including  rinderpest,  foot-and- 
mouth  disease  (FMD),  bovine 
spongiform  encephalopathy,  African 
swine  fever,  hog  cholera,  and  swine 
vesicular  disease  (SVD).  These  are 
dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine. 

On  September  13, 1993,  we  published 
in  the  Federal  Register  (58  FR  47834- 
47836,  Docket  No.  93-103-1)  a  proposal 
to  amend  the  regulations  by  adding 
Belgium  to  the  Ust  in  §  94.1(a)(2)  of 
countries  that  are  declared  to  be  free  of 
rinderpest  and  FMD. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  period  ending 
on  October  13, 1993.  During  that  period, 
we  received  one  comment  from  a 
national  dairy  association  requesting 
that  we  reopen  and  extend  the  comment 
p>eriod  so  that  its  members  would  have 
ample  time  to  prepare  and  submit 
comments.  In  response,  on  October  28, 
1993,  we  published  in  the  Federal 
Register  (58  FR  57971-57972,  Docket 
No.  93-103-2)  a  document  reopening 
and  extending  the  comment  period  imtil 
November  29, 1993.  We  considered  all 
comments  received  following  the  date  of 


pubUcation  of  the  proposed  mle  and  on 
or  before  the  new  comment  period 
closing  date.  We  received  only  one 
comment  by  the  new  comment  period 
closing  date,  from  a  national  dairy  cattle 
breed  association,  which  fully 
supported  our  proposed  mle. 

Therefore,  l>asea  on  the  rationale  set 
forth  in  the  proposed  mle,  we  are 
adopting  the  provisions  of  the  prop<<sal 
as  a  final  mle  without  change. 

Effective  Date 

This  is  a  substantive  mle  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  mle  removes  the  prohibition  on  the 
importation  into  the  United  States,  from 
Belgium,  of  ruminants  and  fresh, 
chilled,  and  frozen  meat  from  ruminants 
and  relieves  restrictions  on  the 
importation,  from  Belgiiun,  of  milk  and 
milk  products  from  ruminants.  We  have 
determined  that  approximately  2  weeks 
are  needed  to  ensure  that  Animal  and 
Plant  Health  Inspection  Service 
personnel  at  ports  of  entry  receive 
official  notice  of  this  change  in  the 
regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  15  days  after  pubUcation 
in  the  Federml  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  mle  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

We  are  adding  Belgium  to  the  list  in 
part  94  of  countries  declared  to  be  freq 
of  rinderpest  and  FMD.  This  action 
removes  the  prohibition  on  the 
importation  into  the  United  States,  from 
Belgium,  of  ruminants  and  fresh, 
chilled,  and  frozen  meat  from 
ruminants,  and  relieves  restrictions  on 
the  importation,  from  Belgium,  of  milk 
and  milk  products  from  ruminants.  This 
action  does  not  relieve  restrictions  on 
the  importation  of  live  swine  and  fresh, 
chilled,  and  frozen  meat  of  swine  from 
Belgium  because  Belgium  is  still 
considered  to  be  affected  with  hog 
cholera  and  SVD. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  ruminants  and 
fresh,  chilled,  or  frozen  meat  of 
ruminants  from  Belgium  into  the  United 
States  as  a  result  of  this  rule. 

The  value  of  total  U.S.  imports  of 
cattle  in  1991  was  $951.6  million,  and 
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the  value  of  total  U.S.  imports  of  sheep 
in  1991  was  about  $1.6  iziillioa.  The 
United  States  did  not  import  any  cattle 
or  sheep  from  Belgium  during  1991.  In 
fact,  no  cattle  or  ^eep  were  imported 
into  the  United  States  from  any  country 
in  Western  Europe  during  1991  (USDA. 
Economic  Research  Service  (ERS), 
"Foreign  Agricultural  Trade  of  the 
United  States:  Calendar  Year  1991 
Supplement,"  1992).  Western  Europe  is 
not  a  source  of  ruminants  for  the  United 
States;  any  increase  In  the  import  of 
ruminants  frt>m  Belgium  as  a  result  of 
this  rule  will  have  a  negligible  impact 
on  existing  trade  patterns. 

Currently,  due  to  APHIS  restrictions, 
the  United  States  does  not  import 
uncooked  meat  or  meat  products  from 
Belgium.  In  1991.  total  meat  production 
in  the  United  States  (excluding  pork) 
was  just  under  10.7  million  metric  tons, 
while  total  meat  production  in  Belgium 
(excluding  pork)  was  385,000  metric 
tons,  less  than  four  percent  of  United 
States  production.  It  is  improbable  that 
Belgium  will  begin  to  export  any 
significant  portion  of  its  meat  products 
to  the  United  States  as  a  result  of  this 
rule.  Therefore,  we  estimate  that  the 
effect  of  this  rule  on  domestic  meat 
prices  or  supplies  will  be  insignificant 

Similarly,  we  do  not  anticipate  a 
major  increase  in  exports  of  milk  and 
milk  products  from  Belgium  into  the 
United  States  as  a  result  of  this  rule. 
Importation  into  the  United  States  of  all 
dairy  products,  except  for  casein  and 
other  caseinates,  is  restricted  by  quotas. 
Furthermore,  while  the  United  States 
imports  more  than  half  of  the  casein 
produced  in  the  woHd  and  the 
regulations  allow  casein  and  other 
caseinates  to  be  imported  from  countries 
where  rinderpest  or  FMD  exists  (if  the 
importer  has  applied  for  and  obtained 
written  permission  from  the 
Administrator),  Belgium  does  not 
ciurently  export  casein  to  the  United 
States.  Consequently,  we  believe  that 
declaring  Belgium  free  of  rinderpest  and 
FMD  will  have  no  significant  effect  on 
the  amount  of  casein  imported  into  the 
United  States. 

The  effect  of  declaring  Belgium  free  of 
rinderpest  and  FMD  on  the  trade  in 
bovine  embryos  and  semen  will 
probably  also  be  minimal.  The  United 
States  is  a  net  exporter  of  bovine 
embryos  and  semen;  in  1991,  the  value 
of  bovine  embryo  and  semen  exports 
totalled  $46.5  million  and  $10.2  miUion, 
respectively,  while  imports  amounted  to 
only  $2.7  million  and  $89,000. 
respectively.  Though  similar  trade  data 
was  not  available  for  Belgium,  we 
believe  that  due  to  the  relatively  small 
size  of  the  Belgium  market,  any  increase 
in  the  export  of  bovine  embryos  and 


semen  frtim  Belgium  will  have  a 
minimal  impact  on  the  United  States 
market 

Fiv«  United  States  importers,  all  of 
whom  {are  considered  small  entities  by 
Small  Business  Administration 
standards  (they  have  fewer  than  100 
emplo  rees),  have  expressed  interest  in 
impor  ing  bovine  embryos  and  semen 
from  I  el^um.  APHIS  expects  the  value 
of  the  mticipated.imports  to  be  minimal 
in  con  parison  to  the  domestic 
produi  iion  of  these  entities. 

Unc  er  these  circumstances,  the 
Admii  listrator  of  the  Animal  and  Plant 
Healti  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Execu  ive  Order  12778 


Refonh 
and 


Iccal ! 


f»4.1    [Amended] 

2.  Section  94.1.  paragraph  (a)(2),  is 
amended  by  adding  "Belgium." 
immediately  after  "Barbados,". 

3.  Section  94.1,  paragraph  (d)(1),  is 
amended  by  adding  "Belgiimi," 
immediately  before  "Chile.". 

§94.11    [Amended] 

4.  In  §  94.11,  paragraph  (a),  the  first 
sentence  is  amended  by  adding 
"Belgium,"  immediately  after  "The 
Bahamas,". 

Done  in  Washington,  DC,  this  10th  day  of 
January  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

(FR  Doc.  94-995  Filed  1-13-94;  8:45  am] 
BILUNQ  CODE  M10-3I-P 
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Thi|  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 

.  This  rule:  (1)  Preempts  all  State 
laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
J  administrative  proceedings 
beford  parties  may  file  suit  in  court 
ehalle  nging  this  rule. 

Papei  work  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  setjl),  the  information  collection  or 
reconueeping  requirements  included  in 
this  rmle  have  been  submitted  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  and  there  are  no 
new  ijequirements.  The  assigned  OMB 
contril  number  is  0579-0015. 

List  offSubiects  in  fl  CFR  Part  04 

An  mal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Actordingly.  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-MiD- 
MOUTH  DtSEASE,  FOWL  PEST  (FOWL 
PLA(  UE),  VELOGENIC 
Vise  EROTROPiC  NEWCASTLE 
DtSE  \SE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPO  IGIFORM  ENCEPHALOPATHY: 
PRO  1IBITE0  AND  RESTRICTED 
IMP(  RTATIONS 


1.   Tie  authority  citation  for  part  94 
cont:  lues  to  read  as  follows: 


JMI 


Aul  hority:  7  U.S.C  147a,  ISOee.  161, 162. 
and  4  »0;  19  U.S.C  1306;  21  U.S.C.  111.  114a. 
134a.  134b,  134c.  and  134f.  136,  and  136a:  31 
U.S.C   9701;  42  U.S.C.  4331.  4332;  7  CFR 
2.17,  J.51.  and  371.2(d). 


coNmiODmr  futures  tradinq 

COMMISSION 

17  CFR  Parts  1  and  S 

Contract  Market  Rule  Review 
Procedures 

agency:  Commodity  Futures  Trading 

Commission. 

ACnON:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
amending  Regulation  1.41  to  revise  the 
Commission's  requirements  with 
respect  to  the  number  of  copies  of  riile 
change  proposals  that  an  exchange  must 
provide  to  the  Commission.  The 
Commission  also  is  adopting 
amendments  that  would  revise  certain 
of  the  procedures  and  standards  set 
forth  in  the  Commission's  expedited 
approval  rules.  Regulations  1.41(h) 
through  1.41(t),  to  reflect  recent 
innovations  by  the  exchanges  as  well  as 
miscellaneous  amendments  to  the 
procedural  aspects  of  the  expedited 
approval  rules.  Other  proposed 
amendments  include  miscellaneous 
clarifying  amendments  to  the 
Commission's  Guideline  No.  1. 
EFFECTIVE  DATE:  February  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Shilts,  Supervisory 
Economist,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC  20581.  Telephone: 
(202)  254-7303. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  5a(a)(12)  of  the  Commodity 
Exchange  Act  ("Act"),  7  U.S.C.  7a(12), 


provides  that  all  rules  i  of  a  contract 
market  which  relate  to  terms  and 
conditions  2  in  futures  or  option 
contracts  traded  on  or  subject  to  the 
rules  of  a  contract  market  must  be 
submitted  to  the  Commission  for  its 
prior  approval.  Section  5a(a)(12)  further 
requires  that  contract  markets  submit  all 
other  rules  to  the  Commission.  Such 
other  rules  may  be  made  effective  ten 
days  after  Commission  receipt  unless, 
within  the  ten-day  period,  the  Exchange 
requests  Commission  approval  or  the 
Commission  notifies  the  Exchange  that 
it  intends  to  review  the  rules  for 
approval. 

Commission  Regulation  1.41  sets  forth 
procedures  for  submitting  proposed 
exchange  rules  for  Commission 
approval,  permitting  certain  exchange 
rules  to  go  into  effect  without 
Commission  approval,  and  dealing  with 
exchange  emergency  rules.  All  proposed 
exchange  ndes  relating  to  the  terms  and 
conditions  of  a  commodity  futures  or 
option  contract  must,  and  any  other  rule 
may.  be  submitted  for  prior  Commission 
approval,  under  Section  5a(a)(12)  of  the 
Act.  pursuant  to  procedures  set  forth  in 
Regulation  1.41(b).  Regulation  1.41(c) 
sets  forth  the  submission  requirements 
for  rules  that  do  not  relate  to  terms  and 
conditions  and  which  may  be  placed 
into  eniect  without  Commission 
approval  ten  days  after  receipt  by  the 
Commission.  Regidation  1.41(d)  sets 
forth  the  submission  requirements  for 
rules  that  are  exempt  from  the 


iCommitalon  Regulation  1.4lU)(l)  defines  "rule" 
of  a  contract  market  as  follows: 

*  *  *  any  constitutional  provision,  article  of 
incorporation,  bylaw,  rule,  regulation,  resolution, 
interpretation,  stated  policy,  or  instrument 
corresponding  thereto,  in  wliatever  form  adopted, 
and  any  amendment  or  addition  thereto  or  repeal 
thereof,  made  or  issued  by  a  contract  market,  or  by 
the  governing  board  of  thereof  or  any  committee 
thereof. 

iCommission  Regulation  1.41(a)(2)  defines 
"terms  and  conditions"  as  follows: 

Any  definition  of  the  trading  unit  or  the  spedfk 
conunodity  underlying  s  contract  for  the  future 
delivery  of  a  commodity  or  commodity  option 
contract,  specification  of  settlement  or  delivery 
standards  and  procedures,  and  establishment  of 
buyers'  and  sellers'  rights  and  obligations  under  the 
contract  Terms  and  conditions  shall  be  deemed  to 
include  provisions  relating  to  the  following: 

(i)  Quality  or  quantity  standards  for  a  conunodity 
and  any  applicable  axemptioiu  or  discounts; 

(ii)  Trading  hours,  trading  months  and  the  listing 
of  contratts; 

(iii)  Minimum  and  maximum  price  limits  and  the 
establishment  of  settlement  prices; 

(iv)  Position  limits  and  position  reporting 
requirements: 

(v)  Delivery  points  and  locational  price 
differentials: 

(vi)  Delivery  standards  and  procedures,  including 
alternatives  to  delivery  and  applicable  peiultiea  or 
sanctioiu  for  failure  to  perform; 

(vii)  Settlement  of  the  contract;  and 

(viii)  Payment  or  collection  of  conunodity  option 
premiums  or  margins. 


requirements  of  Section  5a(a)(12)  of  the 
Act.  Regulations  1.41(h)  through  (t)  set 
forth  conditions  under  which,  in  lieu  of 
submission  under  Regulation  1.41(b). 
certain  types  of  exchange  rule  proposals 
relating  to  terms  and  conditions 
requiring  Commission  approval  may  be 
deemed  approved  either  upon  adoption 
by  the  exchange  or  within  a  specified 
number  of  days  of  Commission  receipt, 
which  ranges  from  one  to  ten  days.3 

In  submitting  rules  to  the  Commission 
under  any  of  Regulations  1.41(b). 
1.41(c).  or  1.41(h)  through  (t).  an 
exchange  is  required  to  hirnish  three 
copies  of  the  proposal  to  the 
Commission's  Washington,  DC 
headquarters  and  one  copy  to  the 
regional  office  of  the  Commission 
having  local  jurisdiction  over  that 
exchange.  For  rules  submitted  under  the 
provisions  of  Regulation  1.41(d).  an 
exchange  is  required  to  furnish  one 
copy  of  the  proposal  to  the 
Commission's  Washington.  DC 
headquarters  and  one  copy  to  the 
regional  office  of  the  Commission 
having  local  jurisdiction  over  that 
exchange. 

Commission  Regulation  1.41a  sets 
forth  procedures  delegating  to  the 
Directors  of  the  Divisions  of  Trading 
and  Markets  (T&M)  and  Economic 
Analysis  (DEA)  the  authority  to  make 
certain  decisions  regarding  rule 
submissions.  Specifically,  this 
regulation  delegates  to  the  Directors  of 
T&M  and  DEA  the  authority  to 
determine:  (1)  Whether  to  remit  and  not 
accept  for  review  rules  submitted  imder 
Regulations  1.41(b),  (c)  or  (d)  that  do  not 
comply  with  the  applicable  submission 
requirements  of  those  regulations;  (2) 
whether  a  rule  submission  submitted 
under  Regulation  1.41(c)  or  (d)  relates  to 
terms  and  conditions  thus  requiring 
prior  Commission  approval  pursuant  to 
the  provisions  of  Regulation  1.41(b);  (3) 
whether  rules  submitted  under 
Regulation  1.41(c)  do  not  require  prior 
approval  imder  Section  5a(a)(12)  of  the 
Act  and  Regulation  1.41(b)  and  whether 
such  rules  may  become  effective  prior  to 
the  expiration  of  the  ten-day  period 
following  receipt  for  such  rules  by  the 
Commission;  and  (4)  whether  proposals 
submitted  under  any  of  the  expedited 
procedxues  of  Regulations  1.41(h) 
through  (t)  comply  with  the  applicable 
provisions  of  these  regulations  and,  if 
not.  to  notify  the  contract  market  that 
the  submission  is  subject  to  the 
provisions  of  Regulation  1.41(b). 


'Regulations  1.41(e)  and  1.41(f).  respectively. set 
forth  the  submission  requirements  for  eicchange 
membership  and  contract  market  rules  relating  to 
temporary  eroergenciea.  These  regulations  are  not 
affected  by  the  amendments  proposed  In  this 
notica. 


n.  Amendments  to  Regulation  1.41 

The  Commission  is  adopting 
amendments  to  Regulation  1.41  that 
would  revise  the  requirements  of 
RegulaUons  1.41(b).  1.41(c)  and  1.41(h) 
through  (t)  to  reduce  to  one  from  three 
the  number  of  copies  of  rule  change 
proposals  that  an  exchange  must  furnish 
to  the  Commission  at  its  Washington, 
DC  headquarters  for  rule  changes 
submitted  under  these  regulations. 
However,  with  respect  to  applications 
for  contract  market  designation,  under 
the  amendments  the  exchanges  would 
continue  to  be  required  to  submit  three 
copies  of  the  application,  including  the 
proposed  rules,  to  the  Commission  at  its 
Washington,  EX]  headquarters. 
Amendments  to  appendix  A  to  part  5  of 
the  Commission's  regulations  reflect 
this  continuing  requirement. 

Also,  the  Commission  is  eliminating 
the  requirement  that  exchanges  must 
submit  one  copy  of  rules  submitted 
imder  Regulations  1.41(d)  and  1.41(h) 
through  (t)  to  the  regional  office  of  the 
Commission  having  local  jurisdiction 
over  that  exchange.  The  exchanges 
would  continue  to  be  required  to  submit 
one  copy  of  rule  proposals  submitted 
under  Commission  Regulations  1.41(b) 
and  1.41(c)  to  the  regional  office  of  the 
Commission  having  local  jurisdiction 
over  that  exchange. 

The  Commission  has  reviewed  its 
procedures  for  processing  rule 
submissions  imder  Regulations  1.41(b). 
1.41(c).  and  1.41(h)  through  (t),  and,  as 
a  result  of  that  review,  the  Commission 
has  determined  that  the  submission  of 
more  than  one  copy  of  a  rule  change 
proposal  to  the  Washington,  DC 
headquarters  is  not  necessary. 
.  Moreover,  the  Commission  has 
determined  that,  for  rule  change 
proposals  submitted  under  Regulations 
1.41(d)  and  1.41(h)  through  (t).  the 
submission  of  a  copy  of  such  rule  to  the 
regional  pffice  of  the  Commission 
having  local  jurisdiction  over  that 
exchange  also  is  not  necessary.4  Further, 
these  amendments  would  diminish  the 
paperwork  burden  on  the  exchanges  and 
would  reduce  costs  associated  with 
filing  submissions  under  these 
regulations. 

The  Commission  also  is  adopting 
amendments  that  would  clarify  and 


«  These  changes  would  not  affect  the  currant 
submission  requirements  under  paragraph  (f)  of 
Regulation  1.41  regarding  temporary  enMrgency 
rules,  where  the  exchange  is  required  to  notify  the 
Commission  at  its  Washington.  DC  headquarter*  by 
the  fastest  available  means  of  communicstion.  A 
written  copy  of  the  emergency  rule  shall  be 
furnished  to  the  Commission  at  its  Washington.  DC 
beadquaners  and  two  copies  of  the  rule  shall  be 
furnished  to  the  regional  oSlca  of  the  Commission 
having  local  jurisdiction  over  that  axchange. 
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update  the  standards  set  forth  in  the 
expedited  approval  procedures  in 
paragraphs  (h),  (1).  (o).  (p).  and  (q)  of 
Regulation  1.41.  Paragraph  (h) 
establishes  an  expedited  review 
procedure  for  changes  to  the 
composition,  computation,  or  method  of 
stock  selection  of  a  stock  index  in  which 
a  contract  mari^et  is  designated  to  trade 
futiires  contracts,  or  options  on  such 
futures  contracts.  Cuitently,  such 
changes  are  deemed  approved  upon 
adoption  by  the  contract  market  if:  (i) 
The  index  is  compiled  for  commercial 

f imposes  by  an  independent  third  party; 
ii)  the  change  is  consistent  with  a  rule 
of  the  contract  market  which  has  been 
approved  by  the  Commission  for  this 
puTDose  which  specifically  defines,  or 
establishes  standards  governing,  the 
composition  of  the  st(Kk  index  upon 
which  the  designated  fiatures  contracts 
are  authorized  to  trade:  (iii)  the  contract 
market  provides  the  Commission  with 
written  notice  of  the  change  within  five 
days  after  the  change  is  adopted  by  the 
contract  market;  and  (iv)  the  contract 
market  labels  the  written  notice  as  being 
submitted  under  Regulation  1.41(h). 
This  expedited  procedure  was 
established  because  routine  changes  to 
an  index  to  maintain  its  continuity  were 
not  expected  to  require  detailed  review 
by  the  Commission  under  paragraph  (b) 
of  Regulation  1.41. 

Ba^  on  approximately  10  years  of 
experience  in  administering  the 
provisions  of  Regulation  1.41(h),  the 
Commission  has  determined  that  the  ' 
submission  to  the  Commission  on  a 
routine  basis  of  changes  which  relate  to 
maintaining  the  continuity  of  a  stoci; 
index  is  not  necessary.  Further,  deleting 
this  requirement  would  reduce  the 
paperwork  burden  on  the  exchanges. 

Accordingly,  the  amendment  to 
Regulation  1.41(h)  would  delete  items 
(iii)  and  (iv)  above,  so  that  a  contract 
market  no  longer  would  be  required  to 
submit  routinely  to  the  Commission  a 
written  notice  of  a  change  in  the 
composition,  computation,  or  method  of 
stock  selection  that  is  made  to  maintain 
the  continuity  of  a  stock  index  in  which 
that  contract  market  is  designated  to 
trade  futures  or  futures  option  contracts. 
In  order  for  such  a  change  to  be  deemed 
approved  by  the  Commission  pursuant 
to  Regulation  1.41(h)  as  amended,  the 
index  must  continue  to  be  compiled  for 
commercial  purposes  by  an 
independent  third  party,  and  the  change 
must  be  consistent  with  a  rule  of  the 
contract  market  which  has  been 
epproved  by  the  Commission  for  this 
purpose  which  defines,  or  establishes 
standards  governing,  the  composition  of 
the  stock  index.  Under  the  amended 
regulation,  however,  such  changes 
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wouk  not  routinely  be  required  to  be 
submitted  to  the  Commission  following 
adoptkm  by  the  exchange.  As  currently 
provided,  contract  martets  would 
continue  to  be  required  to  submit  to  the 
Commission  fat  review  and  approval 
under  Regulation  1.41(b)  all  changes  to 
the  composition,  computation,  or 
metho  1  of  stock  selection  that  are  for 
purpo  es  other  than  the  continuity  of 
the  in<  ex. 

Furl  ler,  under  amended  Regulation 
1.41(h  .  contract  markets  would  be 
requip  d  to  provide  to  the  Commission, 
upon  I  pecial  call  to  the  c(»tract  market, 
inform  ation  regarding  the  composition, 
compi  tation,  or  method  of  stock 
selecti  m  of  the  index,  including  any 
changi  or  changes  related  to  the 
continuity  of  the  index,  or  any  other 
issues  relating  to  the  index,  as 
instrudted.  and  within  the  time,  and  for 
the  peiiod.  specified  in  the  call.  Such  a 
special  call  would  provide  the 
Commission  with  information,  as 
requeued,  to  assure  that  the  contract 
market  continued  to  meet  its  regiilatory 
obligations. 

Paragraph  (1)  of  Regulation  1.41 
establishes  an  expedited  procedure  for 
chang^  in  trading  months.  Such 
changeis  are  deemed  approved  10  days 
after  tlie  Commission  receives  written 
notification  of  the  proposal,  provided 
certain!  conditions  are  satisfied.  The 
amendinent  to  paragraph  (1)  would 
clarify  that  this  paragraph  applies  to 
exchai^e  proposals  to  delist  contract 
montU^without  open  interest  as  well  as 
to  excUange  proposals  to  list  new 
month^.  In  that  regard,  the  division 
directokv  or  their  deleeees  routinely 
process  requests  to  delist  contact 
monthi  under  Regulation  1.41(1),  as  long 
as  the  months  to  be  delisted  have  no 
open  i4terest.  The  amendment  simply 
clarified  the  division  diracton' 
delegated  authority  in  this  regard. 

Paragraph  (o)  estabUshes  an  expedited 
procedure  for  changes  in  strike  price 
listing  brooedures.  Such  changes  are 
deenM^  approved  10  days  after  the 
Comm^ion  receives  written 
notification  of  the  proposal,  provided 
certain  conditions  are  satisfied,  llie 
amendment  to  paragraph  (o)  would 
clarify  that  this  paragraph  applies  to 
exchaiipe  proposals  to  amend  strike 
price  lifting  procedures  for  listed 
option^  without  open  interest,  as  *vell  as 
for  options  not  Usted,  at  the  time  the 
rule  goes  into  effect. 

Paraz^aph  (p)  establishes  an  expedited 
proced  ue  for  changes  in  the  last  trading 
day  of  I  n  option  contract  Such  changes 
are  dee  ned  approved  10  days  after  the 
Commission  receives  written 
notification  of  the  proposal,  provided 
certain  conditions  are  satisfied.  One 
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amendment  to  paragraph  (p)  would 
clarify  that  this  paragraph  applies  to 
listed  options  without  open  interest,  as 
well  as  to  options  not  li^ed,  at  the  time 
the  rule  goes  into  effect.  Another 
amendment  is  non-substantive  and 
would  correct  a  typographical  error  in 
section  (3)  of  that  paragraph. 
Specifically,  the  amendment  would 
clarify  that  the  Commission  will,  within 
10  days  after  receipt  of  a  submission 
regarding  a  change  in  option  last  trading 
day  specifications,  notify  the  contract 
market  if  the  change  appears  to  not  be 
consistent  with  the  provisions  of  this 
paragraph. 

Paragraph  (q)  of  Regulation  1.41 
provides  that  changes  related  to 
"cabinet  trade"  provisions  for  options 
may  be  approved  under  expedited 
procediires.  A  cabinet  trade  currently  is ' 
defined  as  an  option  trade  that 
represents  a  closing  transaction  for  both 
parties  to  the  trade  and  which  is 
specifically  identified  as  such  in  the 
contract  market's  rules.  The 
amendments  to  paragraph  (q)  revise  the 
expedited  approval  standard  to  remove 
the  requirement  that  option  cabinet 
trade  rules  eligible  for  treatment  under 
this  para^ph  must  involve  closing 
transactions  exclusively.  This  revision 
in  the  expedited  approval  standard 
reflects  recent  innovations  by  the 
exchanges  with  respect  to  cabinet  trade 
provisions.  An  amendment  to  section 
(3)  of  that  paragraph  is  non-substantive 
and  corrects  a  typographical  error. 
Specifically,  the  amendment  clarifies 
that  the  Commission  will,  within  10    ' 
days  after  receipt  of  a  submission 
regarding  a  change  in  the  cabinet  trade 
provisions  of  an  option  contract,  notify 
the  contract  market  if  the  change 
appears  to  not  be  consistent  with  the 
provisions  of  this  paragraph. 

m.  Amendments  to  Regulation  1.41a 

In  connection  with  the  foregoing 
amendments  to  Regulation  1.41.  the 
Commission  is  adopting  amendments  to 
paragraph  (a)(5)  of  Regulation  1.41a. 
Currently,  as  noted  above,  this 
regulation  delegates  to  the  Director  of 
the  Division  of  Trading  and  Markets  and 
to  the  Director  of  the  Division  of 
Economic  Analysis,  or  their  respective 
delegees.  authority  to  determine 
whether  changes  submitted  under 
paragraphs  (h)-(t)  of  Regulation  1.41  are 
inconsistent  with  the  relevant 
provisions  of  those  paragraphs  and  to 
notify  contract  markets  if  such 
submissions  are  to  be  subject  to  the 
usual  review  procedures  under  Section 
5a(a)(12)  of  the  Act  and  Regulation 
1.41(b). 

One  amendment  to  Regulation  1.41a 
provides  that  the  Director  of  the 


Division  of  Trading  and  Maricets  and  the 
Director  of  the  Division  of  Economic 
Analysis,  or  their  respective  delegees, 
have  the  delegated  authority  to  give 
notice  that  rules  submitted  pureuant  to 
§§  1.41(k)-{t)  comply  with  the 
provisions  of  $§  1.41(k)-(t).  as 
applicable,  and  therefore  shall  be 
deemed  approved  prior  to  the  end  of  the 
period  specified  in  the  applicable  rule. 
Such  period  commences  on  the  day  the 
rule  is  received  by  the  Commission  at  its 
Washington,  E)C  headquartere.  The 
Commission  has  received  requests  bom 
exchanges  for  notice  that  rules 
submitted  under  the  expedited 
procedures  of  §§  1.41(k)-(t)  are  deemed 
approved  prior  to  the  end  of  the 
sp>ecified  period  in  order  to  provide  for 
timely  implementation  of  rules  to 
respond  to  rapidly  changing  market 
conditions  or  to  avoid  a  market 
problem. 

Another  amendment  to  Regulation 
1.41a  would  expand  the  delegated 
authority  of  the  Director  of  the  Division 
of  Trading  and  Markets  and  the  Director 
of  the  Division  of  Economic  Analysis,  or 
their  respective  delegees,  to  notify  a 
contract  market  that  a  rule  submitted 
under  Section  5a(a)(12)  of  the  Act  and 
§  1.41(b)  will  be  treated  as  if  submitted 
pursuant  to  §§  1.41(h)-{t),  as  applicable, 
if  the  rule  submitted  pursuant  to  the 
provisions  of  §  1.41(b)  complies  with 
any  of  the  provisions  of  §§  1.41(hHt). 
Current  procedures  can  delay 
processing  of  the  proposal  and  impede 
timely  implementation  of  the  rule. 

IV.  Amendments  to  Commission 
Guideline  No.  1 

Guideline  No.  1  sets  forth  the 
Commission's  economic  and  public  — 
interest  requirements  for  initial  and 
continuing  designation  of  a  contract 
market  in  a  particular  commodity.  The 
Commission  is  proposing  to  revise  this 
guideline  to  correct  an  improper  rule 
reference.  Specifically,  item  5  in  column 
2  of  the  "Option  Designation  Checklist 
For  Options  On  Futures  Contracts" 
(option  on  futures  checklist)  and  the 
"Option  Designation  Checklist  For 
Options  on  Physicals"  (option  on 
pnjrsicals  checklist)  regarding  the  option 
expiration  criteria  cites  Commission 
Regulation  33.4(d)(1)  as  the  applicable 
Commission  regulation  for  these 
criteria.  However,  as  a  result  of 
substantive  revisions  to  the 
Commission's  option  regulations 
adopted  in  September  1991  (56  FR 
43694),  many  of  the  Commission's 
option  regulations  were  renumbered, 
hiduding  Regulation  33.4(d)(1)  which 
was  renumbered  as  33.4(b)(2). 
Therefore,  the  Commission  hereby  is 
amending  the  option  checklists  to 


replace  33.4(d)(1)  %vith  33.4(b)(2)  as  the 
dted  Commission  regulation  for  the 
option  expiration  criteria  in  each  of 
those  checklists. 

Relpted  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA), 
S  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  adopting  rules,  consider 
their  impact  on  small  businesses.  The 
Commission  has  previously  determined 
that  contract  markets  are  not  small 
entities  for  purposes  of  the  Regulatory 
Flexibility  Act.  47  FR  18618  (April  30, 
1982).  Moreover,  no  additional 
regulatory  burdens  are  imposed  by  these - 
amendments.  Therefore,  the  Acting 
Chairman  on  behalf  of  the  Comminion 
hereby  certifies,  pursuant  to  5  U.S.C. 
605(b),  that  the  action  taken  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  In 
compliance  with  the  Act,  the 
Commission  has  submitted  these 
amended  rules  and  their  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 

While  these  amended  rules  result  in 
no  increased  burden,  the  group  of  rules 
(0MB  control  #  3038-0007)  ofwhich 
they  are  a  part  has  the  following  burden: 

Average  Burden  Hours  per  Response: 
50.34. 

Number  of  Respondents:  10,727,182. 

Frequency  of  Response:  Monthly. 

Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  these  amended  rules  should 
contact  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3228, 
NEOB,  Washington,  DC  20503.,  Copies 
of  the  information  collection  submission 
toOMB  are  available  from  Joe  F.  Mink, 
CFTC  Clearance  Officer.  2033  K  Street. 
NW..  Washington,  DC  20581,  (202)  254- 
9735. 

C.  Notice  and  Comment 

Section  553(b)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b),  requires 
in  most  instances  that  a  notice  of 
proposed  rulemaking  be  published  in 
the  Federal  Register  and  that 
opportunity  for  comment  be  provided 
wmen  an  agency  promulgates  new 
regulations.  Section  5S3(b)  sets  forth  an 


exception,  however,  for  rules  of  agancy 
organization,  procedure,  or  practice. 
The  instant  amendments  provide 
expedited  procedures  for  the  approval 
of  certain  contract  market  rules.  The 
Commission  has  determined  that  these 
amendments,  which  will  reduce  the 
burden  on  the  exchanges,  relate  to 
Commission  procedure  and  practice  and 
therefore  that  notice  and  comment  is  not 
required. 

Section  553(b)  also  sets  forth  an 
exception  to  the  requirement  of  notice 
and  opportiuity  for  public  comment 
when  the  Conunission  for  good  cause 
finds  such  notice  and  public  comment 
are  unnecessary  or  contrary  to  the 
public  interest  The  Commission  finds 
that  notice  and  public  comment  on  the 
rule  changes  announced  herein  are 
imnecessary  because  the  changes  are 
procedural  in  nature  and  do  not 
establish  any  new  obligations  under  the 
Act. 

List  of  Subiects  in  17  CFR  Parts  1  and 
S 

Commodity  futures.  Contract  market 
rules.  Consumer  protection.  Rule  review 
procedures.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  4c,  5a,  and  8a 
thereof,  7  U.S.C  6c,  7a  and  12a,  the 
Commission  hereby  amends  parts  1  and 
5  of  chapter  I  of  title  1 7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1-GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2,  2a.  4. 4a.  6. 6a.  6b. 

6c.  6d.  6e.  6f.  6g.  6h,  6i.  6|.  6k,  61.  6tn.  6a. 
6o.  6p.  7,  7a.  7b.  8.  9. 12. 12a,  12c.  13a.  13a- 
1. 16. 16a.  19.  21.  23.  and  24.  unleti 
otherwise  itated. 

2.  Section  1.41  is  amended  by  revising 
paragraphs  (b)  introductory  text,  (c)(1), 
(d)(2)  and  (h).  by  redesignating  (l)(l)(iii) 
as  (I)(l)(iv]  and  adding  a  new  (DdKiii). 
and  by  revising  (o)(l)(ii),  (p)(2)(ii). 
(p)(3),  and  (q)  to  read  as  follows: 

11.41    Contract  market  rulee:  eubmleeion 
of  rwlae  to  ttie  Commleeton;  eiiamptlon  el 
eerlain  rutee. 


(b)  Submission  of  rules  for  prior 
Commission  approval.  Except  as 
provided  herein  and  in  paragraph  (0  of 
this  section,  all  proposed  contract 
market  rules  that  relate  to  terms  and 
conditions  and  any  other  rules  that  the 
Commission  has  determined  pursuant  to 
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paragraph  (c)  of  this  section  require 
prior  approval  must,  and  any  other  rule 
may,  be  submitted  to  the  Commission 
for  approval  pursuant  to  section 
5a(a)(12)  of  the  Act  prior  to  their 
proposed  effective  dates.  One  copy  of 
each  such  rule  submitted  under  this 
section  shall  be  furnished  to  the 
Commission  at  its  Washington,  DC 
headquarters,  and,  excluding 
submissions  under  paragraphs  (h) 
through  (t)  of  this  section,  one  copy 
shall  be  furnished  to  the  regional  office 
of  the  Commission  having  local 
jurisdiction  over  the  contract  market. 
Provided,  however,  that  for  submissions 
under  appendix  A  to  part  5  of  the 
Commission's  Regulations  with  respect 
to  contract  market  designation 
applications,  three  copies  of  such 
submissions  shall  be  mmished  to  the 
Commission  at  its  Washington,  DC 
headquarters.  Each  submission  under 
this  paragraph  (b)  shall,  in  the  following 
order: 
•        •        •        •        • 

(c)  Rules  that  do  not  relate  to  terms 
and  conditions.  (1)  Except  as  provided 
in  paragraphs  (d)  and  (f)  of  this  section 
(exempt  or  temporary  emergency  rules), 
one  copy  of  any  rule  which  does  not 
relate  to  terms  and  conditions  or  which 
a  contract  market  proposes  to  place  into 
effect  without  submission  to  the 
Commission  for  approval  under  section 
5a(a)(12)  of  the  Act  and  paragraph  (b)  of 
this  section  shall  be  furnished  to  the 
Commission  at  its  Washington,  DC 
headquarters  at  least  ten  days  prior  to  its 
proposed  effective  date.  One  copy  also 
shall  be  transmitted  by  the  contract 
market  to  the  regional  office  of  the 
Commission  having  local  jxurisdiction 
over  the  contract  market.  Each  such 
submission  shall  be  labeled  as  being 
submitted  pursuant  to  paragraph  (c)  of 
this  section  and  include  the  information 
required  by  paragraphs  (b)(2)  through 
(b)(5)  of  this  section. 

(d)  -  •  • 

(2)  Rules  that  are  exempt  from  the 
requirements  of  section  5a(a)(12)  of  the 
Act  in  accordance  with  the  provisions  of 
this  paragraph  (d)  shall  nonetheless  be 
submitted  to  the  Commission  pursuant 
to  the  provisions  of  section  5a(a)(l)  of 
the  Act.  Each  such  submission  shall  be 
labeled  as  being  submitted  pursuant  to 
section  5a(a)(l)  of  the  Act  and  paragraph 
(d)  of  this  section.  One  copy  of  each 
such  submission  shall  be  furnished  to 
the  Commission  at  its  Washington,  DC 
headquarters. 

(h)  StocJic  index  contracts.  (1) 
NotMrithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  all  changes 


in  the  composition,  computation,  or 
method  of  stock  selection  of  a  stock 
index  in  which  a  contract  market  is 
designated  io  trade  futiu-es  contracts,  or 
options  on  such  futures  contracts,  shall 
be  deemed  Approved  by  the  Commission 
at  the  time  such  changes  are  adopted  by 
a  contract  market  if: 

(i)  The  inpex  is  compiled  for 
commercial  purposes  by  an 
independent  third  party;  and 

(ii)  The  c^iange  is  consistent  with  a 
rule  of  the  tontract  market  which  has 
been  appro  red  by  the  Commission  for 
this  purpoa  9  which  specifically  defines, 
or  establish  es  standards  governing,  the 
compositio  i  of  the  stock  index  upon 
which  the  aesignated  futures  contracts 
are  authorized  to  trade. 

(2)  The  contract  market  must  provide 
to  the  Commission,  upon  special  call, 
informatioit  regarding  the  composition, 
computation,  or  method  of  stock 
selection  of  the  index,  including  any 
change  or  dhanges,  or  any  other  issues 
relating  to  he  index,  as  instructed,  and 
within  sucl  i  time,  and  for  such  a  period, 
specified  ii  the  call. 


0)*  • 

(!)•  • 

(iii)  For  proposals  to  delist  previoxisly 
listed  futures  or  option  contract  months, 
the  monthi  to  be  delisted  have  no  open 
interest  at  ( le  time  of  delisting. 


(o)*  • 

(!)•   * 

(U)The 

any  option 

time  the 


(p)«  • 

(2)*  * 

'     (ii)  The 

does  not  a 

interest  at 

effect 


1  mended  rule  does  not  affect 
with  open  interest  at  the 
goes  into  effect. 


ru  e 


i  mended  last  trading  day  rule 
1]  ply  to  any  option  with  open 
be  time  the  rule  goes  into 


•        •        •        •        • 

(3)  The  Commission  will,  within  10 
days  after  feceipt  by  the  Commission  of 
notice  of  a  change  in  the  last  trading  day 
specification  of  an  option  contract, 
notify  the  fontract  market  making  the 
submission  if  it  appears  that  the  diange 
is  not  consistent  with  the  provisions  of 
this  paragraph.  Upon  such  notification 
by  the  Commission  to  the  contract 
market,  thi  change  will  be  subject  to  the 
usual  procedures  under  section 
5a(a)(12)  of  the  Act  and  paragraph  (b)  of 
this  section. 

(q)  Optit  >n  cabinet  trade  provisions. 
(1)  For  pui  poses  of  this  paragraph,  a 
cabinet  trade  is  defined  as  an  option 
trade  that  represents  a  transaction 
whereby  t  «  per-contract  value  of  the 
cabinet  trs  de  is  less  than  the  per- 


contract  value  associated  with  a  trade  at 
the  existing  minimum  premium 
fluctuation  specified  in  the  contract 
market's  rules  for  that  option  contract. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  all  initial 
specifications  of,  and  changes  to,  option 
cabinet  trade  provisions  shall  be 
deemed  approved  by  the  Commission 
10  days  after  written  notice  of  such 
change  is  received  by  the  Commission 
if: 

(i)  The  initial  specification  of  a 
cabinet  trade  rule  or  a  change  thereto 
provides  that  the  per-contract  value  (or 
values)  of  the  cabinet  trade  is  (are)  less 
than  the  per-contract  value  associated 
with  a  trade  at  the  existing  minimum 
premiimi  fluctuation  specified  in  the 
contract  market's  rules  for  that  option 
contract. 

(ii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  paragraph  (q)  of  this  section. 

(3)  The  Commission  will,  within  10 
days  after  receipt  by  the  Commission  of 
notice  of  a  change  in  the  cabinet  trade 
provisions  of  an  option  contract,  notify 
the  contract  market  making  the 
submission  if  it  appears  that  the  change 
is  not  consistent  with  the  provisions  of 
this  paragraph.  Upon  such  notification 
by  the  Commission  to  the  contract 
market,  the  change  will  be  subject  to  the 
usual  procedures  under  section 
5a(a)(12)  of  the  Act  and  paragraph  (b)  of 
this  section. 

•        •        •        •        • 

3.  Section  1.41a  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

fl^la    Delegation  of  wttiorltytotlM 
DIreclOfS  ol  the  Division  of  Tfadbtg  ana 
maniaiB  ana  uia  uiviaion  oi  Bcononwc 
Anaiysia  to  praceaa  caftain  contract  maffcat 
rules. 

(a)'  '  ' 

(5)  Pursuant  to  §§  1.41(h)  through  (t) 
to  determine: 

(i)  Whether  contract  market  rules 
submitted  pursuant  to  Section  5a(a)(12) 
of  the  Act  and  the  provisions  of 
§§  1.41(h)  through  (t)  comply  vidth  the 
provisions  of  §§  1.41(b)  through  (t),  as 
applicable; 

(ii)  To  give  notice  that  rules  submitted 
pursuant  to  §§  1.41(k)  through  (t) 
comply  with  the  provisions  of  §§  1.41(k) 
throu^  (t),  as  applicable,  and  therefore 
shall  be  deemed  approved  prior  to  the 
end  of  the  period  specified  in  the 
applicable  rule,  commencing  on  the  day 
the  rule  is  received  by  the  Commission 
at  its  Washington,  DC  headquarters; 

(iii)  If  contract  market  rules  subniitted 
pursuant  to  the  provisions  of  §§  1.41(h) 
through  (t)  do  not  comply  with  the 
applicable  provisions  of  these 
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regulations,  to  notify  the  submitting 
contract  market  that  such  rules  are 
therefore  subject  to  the  procedures 
specified  in  Section  5a(a)(12)  of  the  Act 
and  §  1.41(b);  and 

(iv)  If  contract  market  rules  submitted 
pursuant  to  the  provisions  of  §  1.41(b) 
comply  with  any  of  the  provisions  of 
§§  1.41(h)  through  (t),  to  notify  the 
contract  market  that  such  rules  will  be 
treated  as  if  submitted  pursuant  to 
§§  1.41(h)  through  (t)  as  applic{d)le. 


PART  5— DESIGNATION  OF  AND 
CONTINUING  COMPUANCE  BY 
CONTRACT  MARKETS 

4.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 


Authority:  7  U.S.C  6c  7.  7a.  8  and  12«. 
unless  otiierwise  noted. 

5.  Appendix  A  to  part  5,  Commission 
Guideline  No.  1,  is  amended  by  revising 
the  introductory  text  of  the  appendix 
and  by  revising  the  option  designation 
checklists  in  paragraph  (b)(2)  and 
paragraph  (c)(5)  to  read  as  follows: 

Appendix  A  to  Part  S— Guideline  No.  1; 
Interpretive  Statement  Regarding 
Economic  and  Public  Interest 
Requirements  fiar  Contract  Market 
Designation 

For  purposes  of  a  board  of  trade 
seeking  designation  as  a  contract  market 
and  thereafter  for  the  purpose  of 
demonstrating  continued  compliance 
with  the  requirements  of  sections  4c,  5 


and  5a  of  the  Commodity  Exchange  Act, 
and  regulations  thereunder,  the 
following  shall  be  provided  to  the 
Commission.  The  board  of  trade  shall 
furnish  to  the  Commission  at  its 
Washington,  DC  headquarters  three 
copies  of  the  application  including  the 
proposed  rules. 
•        •        •        •        • 

(b)*  •  • 
(2).   .   . 


Option  Deskjnatkdn  Checkust  for  Options  on  Futures  Contracts 


Criteria 


1.  Speculative  Hmits  .... 


2.  Aggregation  rule  

3.  Reporting  level „... 

4.  Strike  prices  

5.  Option  expiration 

6.  Minimum  tick 

7.  Daily  price  limit.  If  specified 

(c)  •   •   • 
(5)  •   •   • 


Applicable  Commission  Rule. 
17CFR 


1.61  ....„ 


Standard 


CorrMned  net  positkin  in  futures  arxl  optkxts  on  a  futures- 
e<^iivalent  basis  at  tt>e  futures  positkxi  levels,  with  Inter- 
month  spread  exempttons  that  are  consistent  with  those  of 
the  futures  contracts. 

Same  as  section  1.61(g)  of  this  chapter  or  prevk>usly  ap- 
proved language. 

50  contracts  or  (ewer. 

Procedures  for  listing  strikes  are  specified  and  automatic. 

Options,  except  tor  options  on  cash-settled  futures  contracts, 
expire  not  less  than  one  business  day  before  the  easier  of 
the  last  trading  day  or  the  first  notice  day  of  the  underfying 
futures  contract 

Tnk  is  equal  to,  or  less  than,  the  underiying  futures  tkA. 

Price  limit.  If  any.  is  equal  to.  or  greater  than,  underiying  fu- 
tures price  NmiL 


htot  by  ax- 
Changs  rule 
number 


Option  Designation  Checkust  for  Options  on  Physicals 


Criteria 


1.  Speculative  limits 


2.  Aggregation  njle 


3.  Reporting  level  .... 

4.  Strike  prices , 

5.  Option  expiratkm , 


Appficat)le  Commisskin  Rule. 
17CFR 


1.61 

1.61(g)  ..... 

15.00(b)(2) 
33.4(b)(1)  . 
33.4(b)(2)  . 


Standard 


If  there  is  a  futures  contract  in  the  same  commodHy  on  the 
same  exctiange,  combined  futures  and  options  on  a  fu- 
tures-equivalent basis  at  the  futures  positkx)  levels,  with 
inter-month  spread  exemptions  that  are  consistent  with 
those  of  ttte  futures  contracts. 

Same  as  Sectkxi  1.61(g)  of  this  chapter  or  prevkxisly  ap- 
proved language. 

50  contracts  or  fewer. 

Procedures  for  listing  strikes  are  specified  and  automatic. 

Opttons  expire  not  less  than  one  business  day  before  the 
eartier  of  the  last  tradvig  day  or  trie  first  notice  day  of  any 
futures  contract  In  the  same  or  a  related  comnxxjity,  ex- 
cept tor  cash-settled  futures  contracts. 


Mel  t>y  ex- 
change nie 
number 
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Issued  in  Washington,  DC  on  January  10, 
1994,  by  the  Commission. 
JMB  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  94-962  Filed  1-13-94:  8:45  am] 
BILUNO  CODE  OSt-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  175 
[r.D.94-6Corr«ctlon] 

Decision  Following  Petition  by 
Domestic  Interested  Party— Location 
of  Country  of  Origin  MarMng  for 
Frozen  Produce  Paciuges 

agency:  Customs  Service,  Treasury. 
ACTION:  Final  interpretive  rule; 
correction. 

summary:  This  doounent  corrects  a 
previously  published  decision  of 
Customs  by  adding  Headquarters  Ruling 
HQ  735085  (June  4. 1993),  to  the  list  of 
previous  determinations  affected  by  the 
decision. 

EFFECTIVE  DATE:  The  decision  regarding 
the  marking  of  frozen  produce  articles 
pubUshed  in  the  Federal  Register  on 
December  29, 1993,  and  this  correction 
of  that  decision  become  effective  as  to 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  February  11, 1994.  Parties 
adversely  affected  by  any  compliance 
obligations  of  the  December  29  decision 
or  this  correction  shall  have  luitil  May 
8, 1994,  to  bring  their  frozen  produce 
packaging  into  conformity  with  these 
requirements.  After  that  date,  all 
packaged  frozen  produce  articles 
entered  for  consumption  or  withdrawn 
from  warehouse  for  consimiption  and 
not  marked  to  indicate  the  coimtry  of 
origin  in  accordance  with  this  decision 
and  other  marking  requirements  of  the 
Tariff  Act  and  Customs  Regulations 
shall  be  assessed  marking  duties. 
FOn  FURTHER  INFORMATION  CONTACT: 
Robert  Cascardo,  Value  and  Marking 
Branch,  (202)  482-7010. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  29, 1993,  Customs 
published  a  decision  in  the  Federal 
Register  (58  FR  68743)  concerning  the 
country  of  origin  marking  requirements 
for  imported  frozen  produce.  The 
decision  implemented  a  new  Customs 
interpretation  of  section  304  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1304).  Under  the  decision. 


packages  ef  imported  frozen  produce 
will  be  reouired  to  be  marked  with  their 
country  of  origin  on  the  front  side  of  the 
packaging  in  specified  types  and  trtyles. 
However,  the  decision's  section  entitled: 
"Previous  Decisions  Affected"  should 
have  made  clear  that  HQ  735085  {June 
4, 1993)  was  being  modified 
according  y.  This  section  on  page 
68747,  se<  ond  coliunn,  is  corrected  to 
read,  in  it  i  entirety,  as  follows: 

Previous  Decisions  Afifected 

HRL  731830  (November  21, 1988),  is 
revoked.  BQ  735085  (June  4, 1993),  and 
a  related  <  etermination,  HRL  735222 
(June  28,    993),  are  modified  such  that 
the  rendei  ing  of  the  required  marking 
Shall  be  ii  accordance  with  this 
decision.  f.D.  91-48  (May  28, 1991),  is 
modified.  Conspicuous  marking  within 
the  meaning  of  T.D.  91-48  shall  be 
limited  tamarking  which  complies  with 
the  specif  cations  set  forth  in  this 
decision. 


Dated:  ]i 
Harvey  B. 

Director, 

IFR  Doc  94-880 
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apuary  10, 1994. 
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Filed  1-13-94;  8:45  amj 
4a»Mtt-p 


OJfifi 


RAILROAD 


RETIREMENT  BOARD 
209 


20  CFR  Pbrt 
RIN  3220-AB04 

Railroad  Employers'  Reports  and 
Responsibilities 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Interim  final  rule. 

summary:  The  Railroad  Retirement 
Board  (B<  ard)  hereby  amends  its 
regulatio]  is  to  increase  the  amoimt  of 
gross  ean  ings  required  to  be  reported 
by  employers.  This  amendment  is 
necessary  to  reflect  increases  in  the  tax 
and  benefit  bases. 
DATES:  Effective  Date:  This  rule  is 
effective  anuary  14, 1994.  Comments: 
The  Boar  i  will  consider  comments 
received  jy  the  public  up  to  February 
14, 1994. 

AOORESSI  S:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Q  icago,  Illinois  60611. 
FOR  FURT  1ER  INFORMATION  CONTACT: 
Thomas '  V.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
844  Rusb  Street,  Chicago,  Illinois  60611, 
(312)  751-4513,  TDD  (312)  751-4701. 
SUPPLEMI  NTARY  INFORMATION:  Benefits 
under  the  Railroad  Retirement  Act 
(RRA)  ar#  financed  by  an  emploj-ment 
tax  impo  led  under  the  Railrtud 


JMI 


Retirement  Tax  Act  (RRTA)  upon  wages 
paid  by  railroad  employers.  The  tax  has 
two  components,  a  tier  I  level  and  a  tier 
n  level.  The  tier  I  level  is  the  same  as 
the  tax  imposed  by  the  Federal 
Ins\uBnce  Contributions  Act  (PICA)  and 
is  used  to  finance  what  are  the 
equivalent  of  social  seciuity  benefits 
payable  under  the  RRA.  The  amount  of 
compensation  subject  to  tax  is  based 
upon  the  contribution  and  benefit  base 
as  defined  in  section  230  of  the  Social 
SeCTirity  Act  (see  26  U.S.C. 
3231(e)(2)(B)).  The  contribution  base 
generally  rises  each  year  to  reflect 
increases  in  the  national  wage  rate.  In 
order  to  estimate  future  revenues  the 
Board  has  required  employers  to  report 
gross  earnings,  up  to  $300,000,  of  a  one- 
percent  sample  of  their  employees  (20 
CFR  209.12).  However,  the  Onmibus 
Budget  Reconciliation  Act  of  1993 
eliminated  the  wage  cap  base  for  the 
Hospital  Insiuance  Program  (Medicare) 
portion  of  the  tier  I  tax.  Consequently, 
the  $300,000  cap  is  no  longer  adequate 
for  making  computations  with  respect  to 
the  financial  interchange  between  the 
railroad  retirement  and  social  security/ 
medicare  trust  funds.  Railroad 
retirement  beneficiaries  are  covered 
imder  Medicare  by  virtue  of  section  7(d) 
of  the  RRA. 

Consequently,  the  Board  is  amending 
its  regulations  to  require  employers  to 
report  gross  wages,  not  just  wages  up  to 
S300,000. 

In  order  for  the  amendment  increasing 
the  amount  of  reportable  earnings  to  be 
effective  with  respect  to  the  1993 
reports,  due  by  March  1, 1994,  the 
Board  is  publishing  this  rule  as  an 
interim  final  rule.  However,  the  Board 
does  invite  comments  on  the  change. 

The  information  collections 
associated  with  these  amendments  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  3220-0132. 

List  of  Subjects  in  20  CFR  Part  209 

Railroad  employees.  Railroad 
retirement.  Railroads. 

PART  209— RAILROAD  EMPLOYERS' 
REPORTS  AND  RESPONSIBILITIES 

1.  The  authority  citation  for  part  209 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f. 

2.  Section  209.12(b)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

S  209.1 2    Employers'  gross  earnings 
reports. 

•        *        •        •        • 

(b)  Employers  shall  report  for 
employees  in  the  gross  earnings  sample 


the  employee's  gross  earnings  in  a  year, 
including  both  taxable  and  non-taxable 
compensation  for  the  year.  •  •  • 

Dated:  January  5, 1994. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
(FR  Doc.  94-935  Filed  1-13-94;  8:45  am] 
BILLMQ  CODE  7M6-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

[Docket  No.  92F-00S6] 

Indirect  Food  Additives:  Paper  and 
PapertMard  Components 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  expand  the 
safe  use  of  aromatic  petroleum 
hydrocarbon  resin  hydrogenated,  as  a 
component  of  wax  polymer  blend 
coatings  for  paper  and  paperboard  in 
contact  with  fatty  foods.  This  action 
responds  to  a  food  additive  petition 
filed  by  Arakawa  Chemical  Industries. 
Ltd. 

DATES:  Effective  on  January  14, 1994; 
written  objections  and  requests  for  a 
hearing  by  February  14, 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  noUce 
published  in  the  Federal  Register  of 
March  17. 1992  (57  FR  9260).  FDA 
announced  that  a  food  additive  petition 
(FAP  2B4315)  had  been  filed  by 


Arakawa  Chemical  Industries,  Ltd.,  c/o 
1001  G  St.  NW.,  suite  500  West, 
Washington,  DC  20001.  The  petition 
proposed  that  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  hydrogenated  aromatic 
petroleum  hydrocarbon  resin  in  coatings 
on  paper  and  paperboard  in  contact 
with  fatty  foods. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  expanded 
use  of  the  additive  is  safe.  The  agency 
further  concludes  that  §  176.170  should 
be  amended  as  set  forth  below. 

In  accordance  with  §  171.l0i)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  14,  1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 


is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Autliority:  Sees.  201.  402.  406,  409,  721  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  346.  348.  379e). 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5)  by  revising  the 
entry  for  "Aromatic  petroleum 
hydrocarbon  resin,  hydrogenated  (CAS 
Reg.  No.  88526-47-0)"  to  read  as 
follows: 

S 1 76.1 70    Componwits  of  paper  and 
papeft>oard  In  contact  with  aqueous  and 
fatty  foods. 

(a)*  •  * 
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(5)« 


DEP, 


ARttyiENT 


OF  LABOR 


UBt  of  SubstancM 


Limitations 


AioineUc  potrotoufn  hydro- 
cflftoon  fMin,  hydro- 
genatsd  (CAS  Reg.  No. 
88526^7-0).  produced 
by  ttw  cststyttc  polynv- 
•rizaiion  pi  aronMriic 
substituted  oieilns  from 
low  boMng  distlllatBS  of 
cracked  petroleum 
stocio  with  a  boMng 
point  rK>  greater  ttian 
220  "C  (428  "F).  and  the 
subsequent  catalytic  re- 
duction of  tiie  resulting 
aromatic  petroleum  hy- 
droca/ton  resia  The 
resin  meets  the  foUcwMng 
specifications:  softening 
point  85  "C  (185  "F) 
minimum,  as  detemitned 
by  ASTIM  Method  E  28- 
67  (Reapproved  1982), 
"Standard  Test  Method 
for  Softening  Point  by 
Ring-and-BaM  Appara- 
tus," and  aniline  point  70 
•C  (158  "F)  minimum,  as 
determined  by  ASTM 
Method  D  611-82. 
"Standard  Test  Methods 
for  Aniline  Point  and 
Mixed  Aniline  Point  of 
Petroleum  Products  and 
Hydrocarbon  Solvents," 
which  are  ir>corporated 
by  reference  in  accord- 
ance with  5  U.S.C. 
552(a)  and  1  Cf  R  part 
51 .  Copies  may  be  ob- 
tained from  the  Amer- 
ican Society  for  Testing 
and  Materials.  1916 
Race  St.,  Phitadelphta, 
PA  19103.  or  rrwiy  be 
examined  attheOfftee 
of  the  Federal  Register. 
800  North  Capitol  Street 
NW.,  suite  700,  Wash- 
ington, DC. 


For  use  only  as 
modifiers  in 
wax  polymer 
nena  coanngs 
for  paper  and 
papeitOMdat 
alevairratto 
exceed  SO 
weight-percent 
of  9>e  coating 
solids  under 
condlttortt  of 
use  E,  F,  and 
GIdeniNiedin 
Table  2  of 
paragraph  (c) 
of  this  section. 


Dated:  January  4. 1994. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  94-897  Filed  1-13-94,  8:45  am) 
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Occupallonai  Safely  end  Heelth 
Adminie^nrtion 

29  CFR  1^1952 

Approveid  State  Plane  tor  Enforcement 
of  State  Slanderde  Approve!  of 
Supptenjenta  to  the  Uteh,  Arizone,  end 
Puerto  flco  State  Ptene 

AGENCY:  bccupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor,     i 
ACTKM:  Ifinal  rule. 

--   -  - 

SUlMNARYp  This  document  gives  notice  of 
Federal  i  pproval  of  State  Plan 
supplemi  mts  concerning  the  Utah. 
Arizona  ind  Puerto  Rico  Voluntary 
Protectiod  Programs  (VPP).  These 
programs  are  modeled  on  the  OSHA 
VPP,  wh  ch  recognize  excellence  in 
worksite  safety  and  health.  Employers 
participa  ing  in  VPP  can  realize  lower 
workers'  injury  rates,  lower  workers' 
compensation  costs  and  greater 
employe^  productivity. 
EFFECnvi  DATE:  January  14, 1994. 
FOR  FURTMCR  INFOfMATION  CONTACT. 
James  Foster,  Director,  Office  of 
Information  and  Ckmsumer  A^irs, 
Occupat^mal  Safety  and  Health 
Administration,  room  N3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC,  20210,  Telephone  (202)  219-6148. 

SUPPLEy|NTARY  INFORMATION: 

A.Bacl 

The  Uteh  Occupational  Safety  and 
Health  Plan  was  approved  under  section 
18(c)  of  the  Occupational  Safety  and 
Health  Afct  of  1970  (29  U.S.C.  667(c)) 
(hereinafjer  referred  to  as  the  Act)  and 
Part  1903  of  this  chapter  on  January  10, 

1973  (38  FR  1178).  A  determination  of 
final  approval  was  made  under  section 
18(e)  of  tie  Act  on  July  16. 1985  (50  FR 
28770).   I 

The  Anzona  Occupational  Safety  and 
Health  Plian  was  approved  under  section 
18(c)  of  tie  Occupational  Safety  and 
Health  Ak  of  1970  (29.U.S.C.  667(c)) 
(hereinafter  referred  to  as  the  Act)  and 
Part  1902  of  this  chapter  on  October  29, 

1974  (39  FR  39037).  A  determination  of 
flnal  app  oval  was  made  under  section 
18(e)  of  t  le  Act  on  June  20, 1985  (50  FR 
25571). 

The  Puarto  Rico  Occupational  Safety 
and  Heal  h  Plan  was  approved  under 
section  1  1(c)  of  the  Occupational  Safety 
and  Heal  h  Act  of  1970  (29  U.S.C. 
667(c))  (li  areinafler  referred  to  as  the 
Act)  and  29  CFR  Part  1902  on  August 
30,  1977  (42  FR  43629). 

Part  19  )3  of  this  chapter  provides 
procedur  »s  for  the  review  and  the 


JMI 


approval  of  State  change  supplements 
by  the  Assistant  Secratary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  referred  to  as  the  Assistant 
Secretary). 

B.  Description  of  Supplemanta 

On  June  18, 1992.  Jay  W.  Bagley. 
Administrator,  Utah  bccupational 
Safety  and  Health  Division,  submitted  a 
plan  change  supplement  concerning 
Utah's  Volimtaxy  Protection  Programs 
(VPP).  After  Federal  review  of  the  Utah 
VPP  and  subsequent  modifications 
made  by  the  State,  Utah's  program  was 
foxmd  to  be  generally  identical  to  the 
Federal  Volimtary  Protection,  as 
described  in  the  Federal  Register  on 
July  2, 1982  (47  FR  29025). 

On  August  30, 1993,  Cathy  Neville, 
Assistant  Director.  Arizona  Division  of 
Occupational  Safety  and  Health, 
submitted  a  plan  change  supplement 
concerning  Arizona's  Voluntary 
Protection  Program  (VPP).  After  Federal 
review  of  the  Arizona  VPP,  Arizona's 
program  was  found  to  be  generally 
identical  to  the  Federal  Voluntary 
Protection  Programs,  with  the  exception 
that  the  State's  VPP  is  limited  to  the  Star 
Program  in  general  industry,  excludes 
the  Merit  and  Demonstration  Programs 
and  excludes  the  construction  industry. 

On  January  10, 1993,  Yazminnie 
Vazquez,  Director,  Voluntary  Program. 
Puerto  Rico  submitted  a  plan  change 
supplement  concerning  Puerto  Rico's 
Voluntary  Protection  F^grams  (VPP). 
The  Puerto  Rico  program  also  was  fotmd 
to  be  generally  identical  to  the  Federal 
VPP  with  the  exception  of  changes  to 
reflect  dijfferent  structure  and  exclusion 
of  the  Demonstration  Program. 

C  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  State  plan  supplement 
on  the  Utah  VPP  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
OfHce  of  the  Regional  Administrator, 
room  1554,  Federal  Building,  1961  Stout 
Street,  Denver,  Colorado  80202;  the 
Industrial  Commission  of  Utah,  UOSHA 
Offices  at  160  East  300  South,  3rd  Floor, 
P.O.  Box  146600,  Salt  Lake  City,  Utah 
84114-6600. 

A  copy  of  the  State  plan  supplement 
on  the  Arizona  VPP  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Office  of  the  Regional  Administrator,  71 
Stevenson  Street,  4th  Floor,  San 
Francisco,  California  94105;  Industrial 
Commission  of  Arizona,  Division  of 
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Occupational  Safety  and  Health,  800  W. 
Washington,  Phoenix,  Arizona  85007. 

A  copy  of  the  State  plan  supplement 
on  the  Puerto  Rico  VPP  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Office  of  the  Regional 
Administrator,  201  Varick  Street,  room 
670,  New  York,  New  York  10014;  Puerto 
Rico  Department  of  Labor  and  Human 
Resources,  Prudencio  Rivera  Martinez 
Building,  505  Munoz  Rivera  Avenue, 
Hato  Rey,  Puerto  Rico  00918. 

Copies  of  the  Utah,  Arizona  and 
Puerto  Rico  supplements  also  are 
available  at  the  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Directorate  of  Federal- 
State  Operations,  200  Constitution 
Avenue,  NW.,  room  N3700, 
Washington,  DC  20210. 

D.  Public  Participation 

Under  29  CFR  1953.2(c)  of  this 
chapter,  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  any 
other  good  cause  which  may  be 
consistent  with  applicable  law.  The 
Assistant  Secretary  finds  that  Utah's, 
Arizona's  and  Puerto  Rico's  Voluntary 
Protection  Programs  are  generally 
identical  to  the  Federal  Voluntary 
Protection  Programs,  meet  Federal 
requirements  and  were  adopted  by  the 
States  in  accordance  with  State 
procedural  requirements.  Good  cause  is 
therefore  found  for  approval  of  these 
supplements  and  further  public 
participation  would  be  unnecessary. 

E.  Decision 

After  careful  consideration  and 
review  by  the  Regional  and  National 
Offices,  the  Utah,  Arizona  and  Puerto 
Rico  plan  supplements  described  above 
are  found  to  meet  OSHA  requirements 
and  are  hereby  approved  imder  part 
1953  of  this  chapter.  The  decision 
incorporates  the  requirements  of  the  Act 
and  implementing  regulations 
applicable  to  State  plans  generally. 

Signed  at  Washington,  DC  this  30th  day  of 
Deceniber,  1993. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  29  CFR  part  1952  is 
hereby  amended  as  follows: 

PAirr  1952— {AMENDED] 

1.  The  authority  citation  for  part  1952 
continues  to  read  as  follows: 

Authority:  Sec.  18,  84  Stat.  1608  (29  U.S.C. 
657);  29  CFR  part  1902.  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033). 


2.  Subpart  E— Utah,  §  1952.117  is 
amended  by  adding  paragraph  (b)  to 
read  as  follows: 

§1952.117   Changes  to  approved  plans. 

•        •        •        •        * 

(b)  The  Voluntary  Protection  Program. 
On  December  30, 1993,  the  Assistant 
Secretary  approved  Utah's  plan 
supplement,  which  is  generally 
identical  to  the  Federal  Voluntary 
Protection  Program. 

3.  Subpart  (X — Arizona  is  amended 
by  adding  §  1952.357  to  read  as  follows: 

§1952.357    Changes  to  approved  plans. 

(a)  The  Voluntary  Protection  Program. 
On  December  30, 1993,  the  Assistant 
Secretary  approved  Arizona's  plan 
supplement,  which  is  generally 
identical  to  the  Federal  Voluntary 
Protection  Programs  with  the  exception 
that  the  State's  VPP  is  limited  to  the  Star 
Program  in  general  industry,  excludes 
the  Merit  and  Demonstration  Programs 
and  excludes  the  construction  industry. 

4.  Subpart  FF— Puerto  Rico  is 
amended  by  adding  §  1952.385  to  read 
as  follows: 

§  1 952.385    Clianges  to  approved  plans. 

(a)  The  Voluntary  Protection 
Programs.  On  December  30, 1993,  the 
Assistant  Secretary  approved  Puerto 
Rico's  plan  supplement,  which  is 
generally  identical  to  the  Federal 
Voluntary  Protection  Program  with  the 
exception  of  changes  to  reflect  different 
structure  and  exclusion  of  the 
Demonstration  Program. 
[FR  Doc.  94-837  Filed  1-13-94;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parte  2610  and  2622 

Late  Premiutn  Payments  and  Employer 
Liability  Underpayments  and 
Overpayments:  Interest  ftate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  ftatee 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMIMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  imderpayments  and 
overpayments  for  the  calendar  quarter 
beginning  January  1. 1994.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 


years  beginning  in  November  1993 
through  January  1994.  These  interest 
rates  are  established  pursuant  to  section 

4006  of  the  Employee  Retirement 
bicome  Security  Act  of  1974,  as 
amended.  The  effect  of  these 
amendments  is  to  advise  plan  sponsors 
and  pension  practitioners  of  these  new 
interest  rates. 

EFFECTTVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORIUTION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005, 202-326-4024 (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATtON:  As  part  of 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC") 
collects  premiums  from  ongoing  plans 
to  support  the  single-employer  and 
multiemployer  insurance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liabihty 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 

4007  and  29  CFR  2610.7,  the  interest 
.rate  to  be  charged  on  unpaid  premiums 

is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
("Code").  Similarly,  under  29  CFR 
2622.7,  the  interest  rate  to  be  credited  or 
charged  with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  January  1, 1994.  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  7  percent. 
Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  January  1, 1994, 
through  March  31. 1994,  quarter. 

Under  ERISA  section 
4006(a)(3)(E)(iii)(II).  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid.  Under  §  2610.23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.15.  The  PBGC  publishes 


these  rate*  in  uppmdix  B  to  the 
ragulatioa. 

TlieFBOC  pubBihae  thw  monthly 
interest  Mm  in  cppondix  B  on  • 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  let  forth  in  qipendix  A.  (The  PBGC 
pubiishea  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  wh^  is  detennined  prospectively, 
the  appendix  B  rate  is  not  known  until 
a  short  time  after  the  first  of  the  month 
for  whidi  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  appendix  B  to 
part  2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  November  1993  throv^  January 
1994. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  r^iulations.  Under 
both  regulations,  the  anMndix  A  rates 
are  the  rates  detennined  under  section 
6601(a)  of  the  Code.  The  interest  rates 
in  appendix  B  to  part  2610  are 
prssaibed  by  ERISA  section 
4006(a)(3)(EXiii)(II)  and  §  2610.23(b)(1) 
of  the  regulation,  lliese  appendices 
merely  collect  and  repuWdi  the  interest 
ratea  in  a  convenient  place.  Thus,  the 
intcnst  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  pid>lic 
comment  on  these  amendments  would 
be  imneoeesaiy  and  omtrary  to  the 
pubhc  interest  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  fcH'  m«lring  these  amendments 
efiiective  immediately. 

Hie  PBGC  has  determined  that  none 
of  these  actions  is  a  "significant 
regulatory  action"  under  the  criteria  set 
forth  in  Executive  Order  12866,  because 
they  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  afiisct  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  privities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C 
601(2). 
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List 

29  CFR  flirt  MIO 

Emplo  ree  benefit  plans.  Penalties, 
Pension :  osuranoe.  Pensions,  Reporting 
and  recotdkeeping  requirements. 

29  CFR  Airt  2622 

Businaks  and  industry.  Employee 
benefit  plans.  Pension  insurance. 
Pensionai  Reporting  and  recordkeeping 
requirem  ants.  Small  businesses. 

In  com  ideration  of  the  fioregoing,  part 
2610  and  part  2622  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  are 
hanky  a^oended  as  follows: 

PART  28iiO-PAYMEMT  OF  PREMIUMS 

1.  The  Authority  citation  for  part  2610 
continue^  to  read  as  follows: 

Aalfaorihr:  29  U.S.C  1302(b)(3).  1306, 
1307. 

2.  App  mdix  A  to  part  2610  is 
amendeq  by  adding  a  new  entry  for  the 
quarter  b  winning  January  1. 1994.  to 
read  as  f<  Uows.  The  introductory  text  is 
republisl  ed  for  the  convenience  of  the 
reader  ai  d  remains  unchanged. 

Appendi  i  A  to  Part  2610— Late 
Paymenrlnterest  Rates 

The  following  table  Usts  the  late 
payment  intmest  rates  under  S  2610.7(a) 
for  the  specified  time  periods: 


Fof  ppafnuni  pefyment 

beoJnnnQ  in-— 


yeais      Requkedl'V 


Fron^ 


Through^ 


Intoiest  rate 
(percent) 


JafiL  1. 10  M     Mar.  31. 1904 


3.  App  mdix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  new  entries  for  premium 
paymentjyears  beginning  in  November 
of  1993  through  January  of  1994.  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  aqd  remains  unchanged. 


Appen 
Rates 


B  to  Part  261&— Interest 
Valuing  Vested  Benefits 


The  foflowing  table  lists  the  required 
interest  i^tes  to  be  used  in  valiiing  a 
plan's  ve^ed  benefits  imder 
§  2610.23(b]  and  in  calciilating  a  plan's 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 

For  prenlium  payment  years      Required  in- 
biginningin—  terestrate^ 


Nov.  1993 
Dec.  1993 


JMI 


4.75 
4.97 


Jan.  1094 


5.00 


iTtw  required  Merest  rale  Med  above  is 
equal  to  80%  of  ttw  annual  yield  for  30-year 
Treasury  constant  maturities,  as  reportad  In 
Federal  Reserve  Sttrttettail^  ^*!?^_^-''^  "^^ 
H.15  for  ttie  calendar  monit)  prsoedbiQ  ttw  cal* 
endar  monHi  In  wMcb  Via  praniuni  payment 
yearbegina. 

PART  282a-aMPIjOYER  LIABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMMATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  au&ority  citation  for  part  2822 
continues  to  read  as  follows: 

Anthority:  20  U.S.C  1302(b)(3).  1362- 
1364. 1367-68. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1. 1994.  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622— Late 
Payment  and  Overpayment  Interest 
Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  S  2622.7  for  the  specified  time 
periods: 


Fronv— 


Ttwoufllv— 


Interest  rale 
(percent) 


Jaa  1.1994     Mar.  31. 1994 


Issued  in  Washington,  DC.  this  11th  day  of 
January  1994. . 

Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(PR  Doc  94-1031  Filed  1-14-94;  8:45  am] 
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29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Beneftts  in  Single* 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendmenta 
Adopting  Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits^ja-Single-Employer  Plans 
(29  CFR  part  2619)  and  Valuation  of 
Plan  Benefits  and,  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676). 


Part  2619  omtains  the  interest 
assiunptions  that  the  PBGC  uses  to 
value  benefits  ;mder  terminating  single- 
employer  plans.  Part  2676  contains  the 
interest  assumptions  for  valuations  of 
multiemployer  plans  that  have 
imdergone  mass  withdrawaL  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assimiptions 
applicable  to  single-employer  plans 
with  termination  dates  in  February 
1994,  and  to  multiemployer  plans  with 
valuation  dates  in  February  1994. 
EFFECTIVE  DATE:  February  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington.  DC 
20005, 202-325-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
five  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  February  1994  interest 
assumptions  to  be  used  imder  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGCs")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619,  Uie  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-emplo3Per  plans  covered  imder 
title  rv  of  the  Employee  Retirement 
Income  Secxirity  Act  of  1974,  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c).  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
terminaticm  must  value  guaranteed 
benefits  and  "benefit  liabilities",  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  xxse  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
reqiiired.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
inyolimtarily  pursuant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfimding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factora  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factora  are  intended  to  reflect  current 


conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  foctora  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  Ixunp  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
imdergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  February  1994  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  February  1994. 

For  annuity  benefits,  the  interest  rates 
will  be  5.90%  for  the  firat  25  yean 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  siuns.  the  interest  assumptions  to 
be  used  bv  the  PBGC  will  be  4.50%  for 
the  period  during  which  benefits  are  in 
pay  status  and  4.0%  during  the  period 
preceding  the  benefit's  placement  in  pay 
status.  (EKISA  section  205(g)  and 
Internal  Revenue  Code  section  417(e) 
provide  that  private  sector  plans  valuing 
liunp  sums  under  $25,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  sums 
exceeding  $25,000  are  restricted  to 
120%  of  die  PBGC  interest 
assumptions).)  These  annuity  and  lump 
sum  interest  assumptions  are 
unchanged  from  the  January  1994 
interest  assumptions. 

Generally,  the  interest  rates  and 
factora  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  bom 
the  previous  month's  assimiptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  the 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factora  promptiy  so  that  the  rates 
and  factora  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  February 
1994,  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  February 


1994.  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factora 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities:  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  agency; 
materially  alter  the  budgetary  impact  of 
entiUements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
tiUe  29.  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  261»-{AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Aulhartty:  29  U.S.C  1301(a).  1302(bM3). 
1341, 1344. 1362. 

2.  In  appendix  B,  Rate  Set  4  is  added 
to  Table  1.  and  a  new  entry  is  added  to 
Table  n.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  imchanged. 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annnities 

Lump  Sum  Valuations 

In  determining  tlie  value  of  Interest  factor* 
of  the  form  v<>>  (as  defined  in  $  2619.43(b)(1)) 
for  purposes  of  applying  the  formulas  set 
fortli  in  $  2619.43  (b)  tlirough  (i)  and  in 
determining  the  value  of  any  interest  bctor 
used  in  valuing  benefits  under  this  subpart 
to  he  paid  as  lump  simis  (including  the 
return  of  accxunuiated  employee 


JMI 
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contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  i,  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  statxis 
on  the  valuation  date,  the  immediate  aimuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  /years  (y  is  an  Integer  and  0<yini), 
interest  rate  ^  shall  apply  from  the  valuation 
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date  for  k  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3]  Pot  benefits  for  which  the  deferral 
period  ij  y  years  [y  is  an  integer  and 
n,<yini\,  interest  rate  h  shall  apply  from  the 
valuatioti  date  for  a  period  oiy—ni  years, 
interest  tate  ii  shall  apply  for  the  following 
til  years]  thereafter  the  immediate  annuity 
rate  shal  I  apply. 

Table  I 

[Lump  Sum  Valuations] 


Rate  sat 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  vo*  ( as  defined  in 
S  2619.49(b)(1))  for  purposes  of  applying  the 
formulas  set  forth  in  $  2619.49  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 


(4)  For  benefits  for  which  the  defiBrral 
period  is  y  years  (y  is  an  integer  and 
y>n/-fn2),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y-n/  -nj 
years,  interest  rate  i]  shall  apply  for  the 
following  Hi  years,  interest  rate  jy  shall  apply 
for  the  following  ny  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


For  plans  wWi  a 
valuation  date 


On  or 
after 


Before 


Imme- 
diate an- 

nuity 

rate 
(percent) 


Deferred  annuities  (percent) 


ny 


rh 


2-1-94      3-1-94 


4.50 


4.00 


4.00 


4.00 


factor  ui  9d  in  valuing  annuity  benefits  under 
this  subj  lart,  the  plan  administrator  shall  use 
the  valu  i  of  i,  prescribed  in  Table  n  hereof. 

The  fallowing  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effectivadate  of  this  part,  the  interest  rates 
byj'i,  I'l,*  •  *,  and  referred  to 


(denote< 


For  valuation  dates  occurring  In  the  men  >— 


Februcuy  1994 


PART  267fr-{AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(bK3), 
1399(c)(1)(D),  1441  (bMl). 

4.  In  appendix  B,  Rate  Set  4  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  n.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2676— Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v<>»  (as  defined  in  8  2676.13(b)(1)) 


generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
sf>ecified  in  the  columns  adjacent  to  the  rats, 
liie  last  listed  rate  is  assumed  to  be  in  effect 
after  the  last  listed  anniversary  date. 


TABLE  II 

(Annuity  Valuations] 


The  values  of  /,  are: 


forf> 


/. 


for  r<i 


forf> 


.0590 


1-25 


.0525 


>25 


U/A 


WA 


for  purp  >ses  of  applying  the  formulas  set 
forth  in  1 2676.13  (b)  through  (i)  and  in 
determij  ing  the  value  of  any  interest  factor 
used  in  valuing  lienefits  under  Ais  subpart 
to  be  pakl  as  lump  sums,  the  PBGC  shall  use 
the  values  of  /,  prescribed  in  Table  I  hereof. 
The  Interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  l>enefits  as  follows: 

(1)  F(  r  benefits  for  which  the 
particif  ant  or  beneflciary  is  entitled  to 
be  in  pi  y  status  on  the  valuation  date, 
the  imn  lediate  annuity  rate  shall  apply. 

(2)  Fdr  benefits  for  which  the  deferral 
period  is  /  years  (y  is  an  integer  and 
0<y^i ,  interest  rate  ii  shall  apply  &x>m 
the  vail  lation  date  for  a  period  of  y 
years;  t  lereafler  the  immediate  annuity 
rate  sht  11  apply. 


(3)  For  benefits  for  which. the  defisrral 
period  is  y  years  (y  is  an  integer  and 
ny<y^nyf  T);),  interest  rate  j?  shall  apply 
from  the  valuation  date  for  a  period  of 
y-ni  years,  interest  rate  iy  shall  apply 
for  the  following  ny  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>ny+n2),  interest  rate  ij  shall  apply 
from  the  valuation  date  for  a  period  of 
y-  Hi  —  nj  years,  interest  rate  I2  shall 
apply  for  the  following  nj  years,  interest 
rate  ii  shall  apply  for  the  following  n/ 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 
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JMUE\ 

(Lump  Sum  Valuations] 


H8I0  86f 


For  plans  with  a  Imme- 

valualion  dale  diatoarv- 

—  rwity 

O**  or        rin^iiMi  fate 

after        °«'°^  (percent) 


Deferred  annuities  (percent) 


•V 


th 


2-1-94       3-1-94 


4.50 


4.00 


4.00 


4J0O 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  V«>:«  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  fbnnulas  set 
forth  in  §  2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
value  of  i,  prescribed  in  the  table  below. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  1/,  li,  •  •  *,  and  referred  to 

Table  II 

[Annuity  Valuations] 


generally  as  i,)  assumed  to  be  In  efliect 
between  sf)ecined  anniversaries  oft 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  Itte  nx>nth— 


The  values  of  i,  are: 


fort. 


fort. 


fort. 


February  1994 


JOBM 


1-25 


.0525 


>25 


N^A 


N^A 


Issued  in  Washington,  DC,  on  this  11th  day 
of  January  1994. 

Martin  Slale. 

Executive  Director,  Pension  Benefit  Guamnty 

Corporation. 

rPR  Doc  94-1032  Filed  1-13-94;  8:45  am] 
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29  CFR  Part  2644 

Collection  of  Withdrawal  UabUity; 
Adoption  of  New  Interest  Rata 

AQENCV:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  efEect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regiilation  a  new 
interest  rate  to  be  effective  from  January 
1. 1994.  to  March  21, 1994. 
EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washington.  DC 
20005. 202-326-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
&ee  numbers.) 


SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC')  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644.  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  wiUidrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
§  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Govemora 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15.  that  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation.  As 
a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 


them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  6  percent,  which  will  be 
effective  fit)m  January  1, 1994  through 
March  31. 1994.  This  rate  represenU  no 
change  from  the  rate  in  effect  for  the 
fourth  quarter  of  1993.  lliis  rate  is  based 
on  the  prime  rate  in  eSsxA  on  December 
15, 1993. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation:  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
uxmecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866.  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safiety,  or 
State,  local,  or  tribal  governments  or 
commimities;  create  a  serious 


inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  receipients 
thereof:  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regvilatory  Flexibility 
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Act  of  19^  does  not  apply.  See  5  U.S.C 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Emplowe  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  SJibchapter  F  of  Chapter  XXVI 
of  Title  2$,  Code  of  Federal  Regulations, 
is  amended  as  follows: 


Issued  in  Washington,  DC,  on  this  11th  day 
of  January  1994. 
Kfartin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  94-1033  Filed  1-13-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart936 

Oklahoma  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Notice  of  informal  conference. 

summary:  On  January  19, 1981,  the 
Secretary  of  the  Interior  approved 
Oklahoma's  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  (see  46  FR  4902).  On 
November  12, 1993,  OSM  notified  the 
Governor  of  Oklahoma  that  it  bad 
reason  to  believe  that  serious  problems 
exist  that  are  adversely  affecting  the 
efiiective  implementation, 
administration,  maintenance  and 
enforcement  of  Oklahoma's  approved 
regulatory  program  (see  SUPPIXMENTARY 
INFORMATION  below). 

Under  the  provisions  of  OSM's 
regulations  at  30  CFR  733.12(c),  OSM 
will  hold  an  informal  conference  to 
discuss  the  facts  surroimding  such  a 
notification  if  an  informal  conference  is 
requested  by  the  State.  By  letter  dated 


PART  2644— NOTICE  AND 
COLL£CTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1399(c)(6). 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  a  new  entry  to  read  as  follows: 

Appendix  A  to  part  2644— Table  of 
Interest  Rates 


Decembe  22. 1993,  the  Oklahoma 
Departm<  at  of  Mines  (ODM)  requested 
an  infom  al  conference.  Accordingly, 
OSM  herfby  notifies  Oklahoma  and  the 
public  th^t  it  will  hold  an  informal 
conference.  All  interested  persons  may 
attend  tha  informal  conference. 

DATES:  OSM  has  scheduled  an  informal 
conference  on  January  27, 1994, 
beginnini  at  10  a.m. 

ADORESSt  S:  The  conference  will  be  held 
in  room  ( 11  of  the  Federal  Building,  200 
NW  Sth.  Oklahoma  City,  Oklahoma 
73102. 

Copies  of  Administrative  Record 
documens  referenced  in  this  notice  are 
available  for  public  ins{>ection  and 
copying  during  normal  business  hours 
at:  Office  of  Siuface  Mining  Reclamation 
and  Enfo  cement,  Tulsa  Field  Office, 
5100  Eas  Skelly  Drive,  Suite  550,  Tulsa. 
Oklahon^  74135. 

FOR  FUR7WER  INFORMATION  CONTACT:  Mr. 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Otece  of  Surface  Mining 
Reclamaljion  and  Enforcement,  5100 
East  Skelly  Drive,  suite  550,  Tulsa, 
Oklahomk  74135,  Telephone:  (918)  581- 
6430.       I 

SUPPLEMlNTARY  INFORMATION:  On 
January  19. 1981.  the  Secretary  of  the 
Interior  donditionally  approved  the 
Oklahoma  program  (46  FR  4902-4911). 
On  November  12, 1993,  OSM  notified 
the  Governor  of  Oklahoma  that  it  had 
reason  tcj  believe  that  serious  problems 
exist  that  are  adversely  affecting  the 
effective  implementation, 
administ^tion,  maintenance,  and 
enforcentent  of  Oklahoma's  approved 
permanent  regulatory  program  under 
SMCRA  OK-945). 


Since  the  approval  of  Oklahoma's 
program,  and  in  keeping  with  its  policy 
of  working  closely  with  the  State.  OSM 
has  had  numerous  discussions  with 
ODM  officials  about  the  State's 
performance.  Recent  discussions  and 
investigations  have  centered  on 
inadequacies  of  ODM's  implementation 
of  the  approved  program  in  the^ 
forth  below. 


JMI 


1.  Citing  Violations:  ODM/has  not 
dted  all  violations  as  the  Stke  program 
requires. 

2.  Unreasonable  Extensions  of 
Abatement  of  Violations:  Failure  to 
abate  cessation  orders  have  not  been 
issued  in  cases  where  such  would  have 
been  appropriate.  Instead,  ODM  has 
repeatedly  extended  abatement  periods 
of  violations.  Contrary  to  the  approved 
program,  ODM  has  routinely  extended 
the  period  for  abatement  of  violations 
dted  in  NOV's  beyond  90  days  without 
compelling  reasons. 

3.  Civil  Penalty  Reductions:  After 
appropriate  initial  assessments.  ODM 
has  frequently  reduced  penalties 
without  appropriate  justification  when 
those  penalties  were  challenged  in 
assessment  conferences  and  settlement 
agreements. 

4.  Applicant  Violator  System  Not 
Updated:  ODM  has  not  properly 
updated  the  appficant  violator  system, 
which  negates  the  use  of  the  system  to 
block  approval  of  permits  and  revisions 
for  entities  that  have  outstanding 
violations. 

5.  Reclamation  and  Bonding  Failure: 
ODM  has  allowed  mine  operators  to 
create  a  disturbed  area  that  is  larger  than 
the  acreage  spedfied  in  the  approved 


mine  plan,  thereby  leading  to 
inadequate  bond. 

6.  Permit  Defects:  ODM  has  approved 
permits  and  p>ermit  revisions  that  allow 
practices  that  do  not  comply  with  the 
Oklahoma  program. 

7.  Failure  to  Enact  Program 
Amendments:  Oklahoma  has  failed  to 
promulgate  rules  approved  in 
amendments  to  the  Oklahoma  program 
that  were  required  for  the  program  to  be 
no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  Federal 
regulations. 

8.  Inadequate  Allowance  for  Public 
Participation:  ODM  has  not  maintained 
or  made  available  inspection  and 
enforcement  files  in  the  county  of  the 
mining  as  required  by  the  State 
program.  ODM  has  not  thoroughly 
investigated  and  acted  on  citizen's 
comments  on  permitting  actions.  ODM 
discouraged  public  participation 
through  an  improper  decision  that 
awarded  attorney's  fees  to  a  mine 
operator. 

In  the  November  12,  1993. 
notification,  OSM  specified  a  date  for 
ODM  to  present  a  plan  to  correct  the 
deficiencies  in  the  implementation  of  its 
program. 

Section  733.12(c)  of  30  CFR  requires 
OSM  to  provide  the  State  regulatory 
authority  an  opportunity  for  an  informal 
conference.  On  December  22, 1993,  the 
Chief  Counsel  of  ODM  requested  that 
OSM  hold  such  an  informal  conference. 
(OK-945.02) 

The  informal  conference  may  pertain 
to  the  facts  of  the  deficiencies  or  the 
time  period  for  accomplishing  remedial 
actions. 

Conference  Rules:  The  informal 
conference  is  an  opportunity  for  OSM  to 
discuss  the  status  of  the  implementation 
of  Oklahoma's  program  with  Oklahoma 
officials. 

No  testimony  from  the  public  will  be 
taken  but  a  verbatim  transcript  of  the 
meeting  will  be  kept. 

Dated:  January  10. 1994. 
Ed'Kay, 

Acting  Deputy  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
|FR  Doc.  94-895  Filed  1-13-94;  8:45  am] 
BILUNG  CODE  4310-a6-M 


Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7025 

[MT-930-4210-06;  MTM  40730] 

Partial  Revocation  of  Secretarial  Order 
Dated  February  16. 1909;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


AcnON:  Public  land  order. 


SUMMARY:  This  order  partially  revokes  a 
Secretarial  order  insofar  as  it  affects  35 
acres  of  public  lands  withdrawn  for  the 
Bureau  of  Reclamation's  Yellowstone 
Project.  The  lands  are  no  longer  needed 
for  reclamation  purposes,  and  the 
revocation  is  needed  to  permit  disposal 
of  the  lands  through  competitive  sale 
imder  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 
This  action  will  open  the  land  to  surface 
entry.  The  minerals  are  held  in  trust  for 
the  Crow  Tribe  by  the  United  States 
under  the  Act  of  August  14, 1958  (Pub. 
L.  85-628,  72  Stat.  575).  The  lands  have 
been  and  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  February  14. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800.  Billings, 
Montana  59107.  406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  February 
16, 1909,  which  withdrew  public  lands 
for  the  Bureau  of  Reclamation's 
Yellowstone  Project,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  lands: 

Principal  Meridian.  Montana 

T.  2  N.,  R.  27  E., 
Sec.  35,  NEV«NEV4SEV4, 

SEV«NWV*NEv«SEV«,  SWV4NEV«SEV«, 

and  SViSE'/iNW'ASE'/i; 
Sec.  36,  NEV«SWV4SWV«NWV«  and 

S  V2SW  V4SWV4NfWV4. 

The  area  described  aggregates  35  acres  in 
Yellowstone  County. 

2.  At  9  a.m.  on  February  14, 1994.  the 
lands  shall  be  opened  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  February  14. 1994.  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

3.  All  mineral  interests  in  the  above 
described  lands  are  owned  by  the 
United  States  in  trust  for  the  Crow 
Tribe,  and  shall  be  leased  or  otherwise 
disposed  of  under  the  laws  and 
regulations  relating  to  Indian  trust  lands 
as  provided  by  the  Act  of  August  14, 
1958  (Pub.  L.  85-«28.  72  Stat.  575). 


Dated:  )anuary  3. 1994. 
Bob  Amutrong. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  94-978  Filed  1-13-94:  8:45  am) 
HLUNO  cooe  4>ie-0N-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DoekM  No.  93-203;  RM-8246,  RM- 
8340] 

Radio  Broadeaeting  Servlcea; 
lslest>oro  and  Winter  Harbor,  ME 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
288B1  to  Islesboro.  Maine,  in  response 
to  a  petition  filed  by  Islesboro 
Broadcasting  Company.  See  58  FR 
39722.  July  26. 1993.  There  is  a  site 
restriction  16.7  kilometers  (10.4  miles) 
south  of  the  community.  The 
coordinates  for  Channel  288B1  are  44- 
09-31  and  68-53-03.  In  response  to  a 
counterproposal  filed  by  Winter  Harbor 
Wireless  Associates  we  will  allot 
Channel  249A  to  Winter  Harbor,  Maine, 
at  coordinates  44-23-42  and  68-05-06. 
Canadian  concurrence  has  been 
obtained  for  both  allotments.  The 
applicants  for  Channel  288B1  at 
Islesboro  must  conform  with  the 
technical  requirements  of 
S  73.1030(c)(l)-(5)  of  the  Rules, 
regarding  protection  to  the 
Commission's  monitoring  station  at 
Belfast,  Maine.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  February  14, 1994.  The 
window  period  for  filing  applications 
for  Channel  288B1  at  Isleboro,  Maine, 
and  Channel  249A  at  Winter  Harbor, 
Maine,  will  open  on  February  15, 1994, 
and  close  on  March  17. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-203, 
adopted  December  9,  1993,'  and  released 
December  30, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  239),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contactors.  International 
Transcription  Services,  Inc.,  2100  M 
Street  NW.,  suite  140,  Washington,  DC 
20037,  (202)  857-3800. 
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List  of  Subjects  in  47  CFR  PaH  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73.202    [AmeiKtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Maine,  is  amended  by 
adding  Channel  288B1,  Islesboro  and 
Channel  249A.  Winter  Harbor. 

Federal  Communications  Commission. 

John  A.  Karouso, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-953  Filed  1-13-94;  8:45  am] 

MLUNQ  COW  67ia-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  93-219;  RM-«290] 

Radio  Broadcasting  Services;  Staples, 


AQENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  petition  for 
reconsideration  filed  by  NorMin 
Broadcasting  Company,  this  document 
-rescinds  the  allotment  of  Channel  234C3 
at  Staples,  Minnesota.  The  Report  and 
Order  in  MM  Docket  No.  93-219 
allotted  Channel  234C3  to  Staples, 
Minnesota,  and  modified  the 
construction  permit  for  Station 
KSKK(FM),  Channel  234A.  to  specify 
operation  on  Channel  234C3.  See  58  FR 
59375  (1993).  NorMin  Broadcasting 
Company  has  filed  an  application 
seeking  to  take  advantage  of  the 
Commission's  new  Rules  permitting  an 
upgrade  in  facilities  by  the  appUcation 
process  rather  than  the  rule  making 
process  (BMPH-931102IE).  See  FM 
Channel  and  Class  Modifications  by 
Application,  58  FR  38534,  July  19, 1993. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTtVE  DATE:  February  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPt-EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  93-219,  adopted  December 
8, 1993,  and  released  December  30, 
1993.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 


copyiag  during  normal  business  hours 
in  the  Commission's  Reference  Center 
(room  239),  1919  M  Street,  NW.. 
Washfegton,  DC  The  complete  text  of 
this  d(  cision  may  also  be  purchased 
from  t  le  Commission's  copy 
contrt  ctors.  International  Transcription 
Servic  bs.  Inc.,  2100  M  Street,  NW.,  suite 
140,  V  rashington,  DC  20037,  (202)  857- 
3800. 

List  off  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Feder  il  Regulations  is  amended  as 
foUovi  s: 

47  CF  \  PART  73— (AMENDED] 

1.  T  le  authority  citation  for  part  73 
contii  ues  to  read  as  follows: 

Autl  ority:  47  U.S.C154,  303. 

§73.2(1    [Amended] 

2.  S  iction  73.202(b),  the  Table  of  FM 
Alloti  tents  under  Minnesota,  is 
amen(  ed  by  removing  Channel  234C3 
and  a(  ding  Channel  234A  at  Staples. 

Federa  Communications  Commission. 

DougU  ■  W.  Webbink. 

Chief,  ^oUcy  and  Rules  Division,  Policyand 

Rules  I  division.  Mass  Media  Bureau. 

[FR  Dole.  94-954  Filed  1-13-94;  8:45  amj 

Btumo  cooc  fl7i2-ei-ir 


47  CF)  Part  73 

[MM  O  >cket  No.  89-488;  RM-6913.  RM- 
7253] 

Radiol  Broadcasting  Services; 
Kaukauna  and  Cleveland,  Wl 

AGENOY:  Federal  Commtuiications 
Commission.  • 

ACnOi:  Final  rule. 

SUMMARY:  This  document  dismisses 
petitions  for  reconsideration  filed  by 
WinCom  Wisconsin  Limited  Partnership 
and  Sheboygan  Coxmty  Broadcasting 
Co.,  hlc.  See  56  FR  64210  (December  9, 
1991).  With  this  action,  the  proceeding 
is  ten  linated. 

EFFEC  TVE  DATE:  December  30, 1993. 
FOR  Fl  IRTHER  INFORMATION  CONTACT: 
Rober :  Hayne,  Mass  Media  Bureau, 
(202)  >34-«S30. 

SUPPL  EMENTARY  INFORMATION:  This  is  a 
synop  sis  of  the  Commission's 
Mem(  randum  Opinion  and  Order,  MM 
Dock^  No.  89-486,  adopted  December 
9, 1993,  and  released  December  30, 
1993.  The  full  text  of  this  Commission 
decisi  an  is  available  for  inspection  and 
copyii  ig  during  normal  business  hours 
in  the  Commission's  Reference  Center 
(room!  239),  1919  M  Street,  NW., 


JMI 


Washington,  DC  The  complete  text  of 
this  decision  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Lie,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  634-6530. 

List  of  Sni^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.303. 
Federal  Communications  Commission. 
DottglaaW.WdiUnk. 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  94-955  Filed  1-13-94;  8.45  ami 

BILUNQ  CODE  STIS-OI-M 


47CFRPai173 

[MM  Docket  Na  93-238;  RM-4306] 

Radio  Broadcasting  Sarvices; 
Tuleiaka.  CA 

AGENCY:  Federal  Commtmications 
Commission. 

SUMMARY:  This  dociunent  substitutes 
Channel  243C  for  Channel  243C2  at 
Tulelake,  California,  and  modifies  the 
permit  for  Station  KFLS-FM  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  Wynne 
Broadcasting  Company,  Inc.  See  58  FR 
46152,  September  1, 1993.  Coordinates 
for  Channel  243C  at  Tulelake  are  42-05- 
50  and  121-37-59.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  February  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-236, 
adopted  December  21, 1993,  and 
released,  December  30, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street,  NW.,  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  piut:hased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
Inc..  (202)  857-3800,  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  .Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART73-(AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  tmder  CaUfomia,  is 
amended  by  removing  Channel  243C2 
and  adding  Channel  243C  at  Tulelake. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policyand 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-952  Filed  1-13-94;  8:45  am) 

BILLING  CODE  (TII-OI-M 


INTERSTATE  COIMMERCE 
COMIMISSION 

49  CFR  Parts  1051, 1053  and  1312 
[Ex  Parte  No.  MC-180  (Sub-No.  3)] 

Regulationa  Implementing  Section  7  of 
ttte  "Negotiated  Rates  Act  of  1903" 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 
ACTION:  Final  rule. 


SUMMARY:  The  "Negotiated  Rates  Act  of 
1993"  amends  the  Interstate  Commerce 
Act  by  adding  section  10767.  Section 
10767  requires  that  the  Commission 
establish  regulations  to  prohibit,  except 
for  certain  services,  motor  common  and 
contract  carriers  of  property  ttom 
providing  a  reduction  in  a  tariff  rate  or 
contract  rate  to  a  person  who  is  a 
nonpayer  of  fi«ight  charges.  This 
proceeding  estabUshes,  as  set  forth 
below,  the  regulations  required  by  the 
statute. 

EFFECTIVE  DATE:  February  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Langyher  (202)  927-5160  or 
Ronald  A.  Hall  (202)  927-5595;  TDD  for 
hearing  impaired:  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION:  By  a 
Notice  of  Proposed  Rulemaking  (NPR) 
in  Ex  Parte  No.  MC-180  (Sub-No.  2), 
Rulemaking — Payment  of  Discounts  by 
Motor  Carriers  of  Property  to  the 
Nonpayer  of  Freight  Charges  (not 
printed)  served  June  4, 1993  (58  FR 
32340,  June  9, 1993),  the  Commission 
instituted  a  proceeding  to  determine 
whether  off-bill  discounting  where  it 
does  or  may  result  in  a 
misrepresentation  of  shipping  charges 
should  be  found  to  be  an  unreasonable 
practice  or  otherwise  unlawful. 
However,  the  "Negotiated  Rates  Act  of 
1993"  (Pub.  L.  103-180)  since  has  been 
enacted  and  amends  subchapter  IV  of 
chapter  107  of  title  49,  United  States 


Code,  by  adding  section  10767,  which 
requires  that  the  Commission  issue 
regulations  by  April  2, 1994.  that  will: 

(1)  Prohibit,  except  as  described  in  (4) 
below,  motor  common  and  contract 
carriers  of  property  from  providing  a 
reduction  in  a  tariff  or  contract  rate  to 
any  party  other  than  the  person  directly 
responsible  to  the  carrier  for  payment  of 
the  transportation  service  according  to 
the  bill  of  lading,  receipt,  or  contract,  or 
an  agent  of  the  person  paying  for  the 
transportation.  49  U.S.C.  10767(a). 

(2)  Bequire  a  motor  common  carrier  of 
property  to  disclose,  either  by  a 
shipping  document  or  an  electronic 
transmission,  the  actual  tariff  rate, 
charge,  or  allowance  to  the  person 
directly  responsible  for  payment  for  the 

■  transportation  service.  49  U.S.C. 
10767(b). 

(3)  Prohibit  any  person  from  causing 
a  motor  common  carrier  of  property  to 
present  a  document  to  any  party  of  the 
transaction,  which  contains  false  or 
misleading  information  about  the  actual 
tariff  rate,  charge,  or  allowance.  49 
U.S.C.  10767(b). 

(4)  Permit  motor  common  and 
contract  carriers  of  property  to  make 
actual  tariff  or  contract  payments  or 
allowances  to  a  party  to  the  transaction, 
when  such  party  performs  a 
transportation  service  that  would 
otherwise  be  performed  by  the  carrier, 
such  as  a  loading  and  unloading  service, 
provided  that  the  payment  or  allowance 
is  reasonably  related  to  the  cost  that 
such  party  blows  or  has  reason  to  know 
would  otherwise  be  incurred  by  the 
motor  carrier  if  it  had  performed  the 
service.  49  U.S.C.  10767(c). 

Because  section  10767  supersedes  the 
NPR,  the  Ex  Parte  No.  MC-180  (Sub-No. 
2)  proceeding  is  discontinued. 

The  Commission  does  not  believe  this 
revision  requires  notice  and  comment 
rulemaking  under  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  because  it  establishes  regulations 
mandated  by  Congress. 

This  decision  will  not  affect 
significantly  either  the  quality  of  the 
human  environment  or  the  conservation 
of  energy  resources. 

List  of  Subjects 

49  CFR  Part  1051 

Buses,  Freight,  Motor  carriers. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1053 

Motor  contract  carriers. 


49  CFR  Part  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Tariffs. 


Decided:  December  30, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons.  Conunissionen 
Phillips,  and  Philbin. 
Sidney  L.  Strickland,  Jr.,     . 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  amends 
chapter  X  of  title  49  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1051— RECEIPTS  AND  BILLS 

1.  The  authority  citation  for  part  1051 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553:  49  U.S.C.  10321, 
10767  and  11144. 

2.  In  §  1051.2,  paragraph  (a) 
introductory  text  and  paragraphs  (a)(1) 
through  (a)(ll)  are  redesignated  as 
paragraph  (a)fl)  introductory  text  and 
paragraphs  (a)(l)(i)  through  (a)(l)(xi). 
respectively,  and  new  paragraphs  (a)(2) 
and  (a)(3)  are  added  to  read  as  follows: 

§1051.2    Expense  bills. 

(al  Property.  (1)  •   •  • 

(2)  A  documents  for  payment  that  is 
presented  or  transmitted  electronically 
by  a  motor  carrier  to  the  person  directly 
responsible  to  the  motor  carrier  for 
payment,  or  to  an  agent  of  such 
responsible  person,  must: 

(i)  Disclose  the  actual  rates,  charges, 
or  allowances  for  the  transportation 
service. 

(ii)  Indicate  that  a  reduction, 
allowance,  or  other  adjustment  may 
apply  when  the  actual  rate,  charge,  or 
allowance  is  dependent  upon  the 
performance  of  a  service  by  a  party  to 
the  transportation  arrangement,  such  as 
tendering  a  volume  of  fi^eight  over  a 
stated  period  of  time. 

(3)  No  person  shall  cause  a  motor 
carrier  to  present  false  or  misleading 
information  on  a  document  for  payment 
about  the  actual  rate,  charge,  or 
allowance  to  any  party  to  the 
transaction. 

•        •        •        •        • 

3.  A  new  part  1053  is  added  to  read 
as  follows: 

PART  1053— LIMITATION  ON 
CONTRACT  CARRIER  RATE 
REDUCTIONS 

Sec.  1053.1    Rate  reduction  limitations. 
Authority:  5  U.S.C  553;  49  U.S.C  10321 

and  10767. 

f  1053.1    Rate  reduction  limitations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  motor  contract 
carrier  of  property  shall  not  establish  or 
maintain  contracts  providing  a 
reduction  in  a  rate  set  forth  in  its 
contract  to  any  person  other  than: 
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(1)  The  person  directly  lesponsibk  to 
the  motor  carrier  for  payment  for  the 
transportation  aervioe.  according  to  the 
bill  of  lading,  receipt  or  contract;  or 

(2)  An  agent  of  the  person  directly 
responsible  to  the  motor  carrier. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  shall  not  prohibit  a  motor 
contract  carrier  of  property  fram  making 
contractual  payments  or  allowances  to  a 
party  to  the  transaction  for  services  that 
woiUd  otherwise  be  performed  by  the 
motor  carrier,  e.g.  loading  or  unloading 
service,  if  the  payments  or  allowances 
are  reasonably  related  to  the  cost  that 
such  party  knows  or  has  reason  to  know 
would  otherwise  be  incurred  by  the 
motor  carrier. 

PART  1312— REGULAKONS  FOR  THE 
PUBLICATION.  POSTING  AND  FHJNQ 
OF  TARIFFS.  SCHEDULES  AND 
RELATED  DOCUMENTS 

4.  The  authority  citation  for  part  1312 
is  revised  to  read  as  follows: 

Aolhorlty:  5  U.S.C  553:  49  U.&C  10321. 
10762  and  10767. 

5.  In  §  1312.14,  a  new  paragraph  (aK4) 
is  added  to  read  as  follows: 

11312.14   StBMmant  of  rates  and  (area, 
(a)*  •  • 

(4)(i)  Except  as  provided  in  paragraph 
(a)(4)(ii)  of  this  section,  a  motor 
common  carrier  of  property  shall  not 
establish  or  maintain  tarifb  providing  a 
reduction  in  a  rate  to  any  person  other 
than: 

(A)  The  person  directly  responsible  to 
the  motor  carrier  for  payment  for  the 
transportation  service,  according  to  the 
bill  of  lading  or  receipt;  or 

(B)  An  agent  of  the  person  directly 
responsible  to  the  motor  carrier.  See 
also,  §  1051.2(a)  of  this  chapter. 

(ii)  The  provisions  of  paragraph 
(a)(4)(i)  of  this  section  shall  not  prohibit 
a  motor  carrier  from  making  tariff 
specified  payments  or  allowances  to  a 
party  to  the  transaction  for  services  that 
would  otherwise  be  performed  by  the 
motor  carrier,  e.g.  as  loading  or 
unloading  service,  if  the  payments  or 
allowances  are  reasonably  related  to  the 
cost  that  such  party  knows  or  has  reason 
to  know  would  otherwise  be  incurred  by 
the  motor  carrier.  See  also,  §  1312.28. 
•        •        •        •        • 

(FR  Doc.  94-1010  Filed  1-13-94;  8:45  ami 
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Practifcaa  of  Motor  Common  Carrlara  of 
Houashold  Goods;  Performanc* 


AQENC|y:  hiterstate  Commerce 

Commission. 

ACTION:  Final  rules. 


SUMM4RY:  The  Commission  is  adopting 
modii  cations  to  the  Annual 
Perfoi  nance  Report.  Form  OCP-101 
(OCP- 101).  which  sets  forth 
requii  sments  that  relate  to  carrier 
perfoi  nance  information  given  to 
prosp  ictive  individual  shippers  of 
house  lold  goods.  This  proceeding  was 
institi  ted  to  address  concerns  expressed 
by  coi  isimier  groups  and  the  mo^g 
Indus  ry  regarding  the  qiiality  and 
rehabflity  of  the  information  provided 
by  household  goods  carriers  in  the 
OCP-tOl.  The  modified  OCP-101 
requires  objective  disclosure  by  carriers 
of  the^  performance  to  prospective 
shippers  and  verification  of  accuracy  of 
the  d^  contained  in  the  reports. 
EFFECTIVE  DATE:  The  revised  rules  are 
effective  February  13, 1994. 
FOR  FURTHER  MFORNMTION  CONTACT: 
Charles  E.  Wagner  (202)  927-5530  or 
John  Ifristoe,  (202)  927-5520.  (TDD  for 
heariiig  impaired:  (202)  927-5721.) 

SUPPLplllENTARV  INFORMATION:  Currently, 
the  Ccimmission's  rules  require 
hous«iold  goods  common  carriers  that 
transport  100  or  more  shipments  to 
indivi|dual  shippers,  as  defined  in  the 
Comniission's  rules,  to  provide 
information  aimually  to  the  Commission 
about  their  previous  year's  performance 
by  filing  an  Annual  Performance  Report 
(Form  OCP-lOl).  Under  the  new  rules 
adopted  in  this  decision,  all  household 
goodsjcommon  carriers  will  be  required 
to  filethe  OCP-lOl  annually.  However, 
only  oarriers  that  deliver  100  or  more 
individual  C.O.D.  shipments  will  be 
requimd  to  complete  the  major  portion 
of  the  form  (Part  B)  and  provide  copies 
of  it  ti  I  prospective  shippers.  Part  B  of 
the  Ofl'-lOl  shows  a  carrier's 
perfonnance  in  the  areas  of  estimating, 
on-time  performance,  and  claims 
handling  in  a  calendar  year  for  C.O.D. 
shippers  only.  The  OCP-lOl  must  be 
filed  with  the  Commission's  Office  of 
Comp  iance  and  Consumer  Assistance 
by  M{  rch  31  of  the  following  calendar 
year. 

A  n  Jtice  of  proposed  rulemaking  was 
publii  bed  on  February  3, 1993,  at  58  FR 
6912.  [Additional  information  is 
conta  ned  in  the  Commission's  decision. 
To  ofa  ain  a  copy  of  the  full  decision, 
write  :o,  call,  or  pick  up  in  person  from 
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Dynamic  Concepts,  Inc.,  room  2229. 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.1 

Energy  and  Environmental 
Consideration 

We  conclude  that  modification  of  the 
regulations  governing  Form  OCP-lOl 
will  not  significantly  affect  either  the 
quality  of  the  human  enviranment  or 
the  conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C  605(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  We  are 
modifying  the  OCP-lOl  requirements 
that  relate  to  a  carrier's  performance 
information  given  to  prospective 
individual  sUppers  of  hoiisehold  goods 
by  motor  common  carriers  of  household 
goods  transporting  100  or  more  COD. 
individual-type  sbdpments.  The 
modified  form  will  require  verification 
of  the  data  in  the  report  by  a  company 
official.  The  regulations  Mrill  have  some 
impact  on  the  administrative  costs  of 
preparing  and  dupUcating  the  OCP-lOl 
for  smaller  carriers  (i.e.,  Qass  n  and  III 
carriers)  of  household  goods.  The 
information  required  for  completing  that 
form  is  the  type  of  information  already 
kept  by  such  entities  and  the  time 
required  to  compile  the  data  for  that 
form  should  be  minimal  and  vary 
proportionately  with  the  number  of 
shipments  transported  by  the  carrier. 
Although  transportation  consumers 
should  benefit  fit)m  the  availabiUty  of 
this  information,  the  cost  to  small 
carriers  should  be  relatively  minimal. 
Accordingly,  it  is  imUkely  that  the 
economic  impact  on  these  small  entities 
will  be  significant  within  the  meaning 
of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  49  CFR  Part  1056 

Advertising,  Consimier  protection. 
Freight,  Insurance,  Motor  carriers. 
Moving  of  household  goods.  Reporting 
and  recordkeeping  requirements. 

Decided:  January  4, 1994. 

By  the  Commission,  Qiairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips  and  Philbin. 
Sidney  L.  Strickland.  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X.  part  1056 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 
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PARTIOSe-TRAIISPORTATIOHOF  3.   Totd  erf  Una,   i  «»d  2  le.  Percentage  of  daims  (in 

HOUSEHOLD  GOODS  mm  I  UtSI  ATE  (NOTE:    Totol    must    agree  excess  of  $200)  that  were  re- 

OR  FOREIGN  COMMERCE  "^^  ^°^  !•»  P^viso  ship-  ^rfved  after  the  carrier  re- 

ments  reported  ia  your  ICC  ceiwd  a  legal  noHce  of  a 

1.  The  authority  citation  for  part  1056  ^^SPT,    **P*^.  Schedule  lawsuit  filed  by  the  shipper       

continues  to  read  as  foUows:  600.  Line  7.  Coluum  d.  if  ^^   o.,i.  rM«.fc.r u^"Z 

you  are  required  to  file  that  i^arrter  «  Oath  (Mit  ea  OiyklMl  fcy  « 

Aiidwrity:  49  U.&C  10321. 11109, 11110  report) Carrier  Official) 

and  5  U.SXl  553.  ^^^  Knameand  tide  of  company  official). 

re^-^Hl'^^'-^Tir^^"""^^  CumpietepartBoolyiftheCOi).  li^'^or^tuS^iltatnl^ehi'tS:  aU 

revisea  lo  reaa  as  louowc  delivered  shipments  reported  in  p«t  A,  Lme      information  suppUed  on  this  form  or  relative 

S  1056.2    bifonnstion  for  shippers.  ^ '  **!""''  °'  exceeds  lOO  ■faipmentr  The  1°^'  '^'"  ":'°*«o«d  in  the  form  is.  to  the 

questions  and  answers  below  deal  only  with       ^**  °*  ™y  knowiedge  and  tielief ,  true,  correct 

(a)*   *   *  the  shipments  reported  in  part  A  Line  1  and  complete,  based  on  all  the  information 

(3)  A  copy  ofForm  OCP-lOl.  Annuo/  4.    Number   of  C.OJ3.    rt.ip-  3«Vta^JiliL^l?S°*'^''*' 

Performance  Report,  most  recenUy  filed  ments  where  the  order  for  i.pr8i.ietiansWm«le  ln«od  fakh 

with  the  Commission,  as  prescribed  in  service  wratesed  upon  a  Fuitiiar.  I  certify  that  I  am  outHBed  and 

S  §  1056. 18,  if  the  carrier  is  required  to  TTl  **'*^  "'SfT*^^?:  authorixed  to  oertif*  die  aocurKy  of  the  data 

complete  part  B  of  that  fonn.  eluded  are  so^alled  hybrid  i  jmow  that  witHd  miiatateiMM  or 

t^^„^^^  ^^^^-  omission  of  m.teriWf«^«»titute.  Federal 

1  «:-^o«  i  n«  «  •          ■  ^.          J  teed  Price  and  Pnce  Protec-  crime  violation.  punishaMe  under  18  U.S.C 

3  Section  1056.18  is  revised  to  read  tion)  .     ...      5  ^qo,  ^  i«pri««»ent  «p  to  5  ),«,  and 

as  follows:  5.    Number   of  CO.D.    ship-  Gne.  up  to  SlO«e  for  e«A  oBea^ 

ments    where    the    charges 

81068^18    PraparsMew  and  imnj  e<  annual  were   based   on   a    written  Siimatuie 

performanoe  ivport.                                             non-binding  estimate 

(a)  Filing  leqairament.  Each  motor  ^    Number  of  CO Jl   ship-  xiUe 

common  carrier  for  household  Koods  as  n«n<«   where    the   charges                         

defined  in  J  1056.1(JrSrSv^"  Z^JTtZfl'Z:, 

interetate  shipments  to  individual  binding  estimate  (c)  Lastrvctioos  lor  Ptepwation  of 

C.O.D.  shippers,  during  any  calendar  7.  Total  of  Lines  4,  5.  aod  «  Annual  Perfocmanoe  Rewnt.  Fonn 

years/io//,  <RiorbefareMardi31  ofthe  (NOTE:  ToUl  should  equal  OCP-lOl. 

following  year,  file  wiA  the  Office  of  the  sbipmeDt  count  reported  1  ,»_    •      «_ 

Compliance  and  Consumer  Assistance.  in  part  A.  Line  1) uu^uctaom  fbr  Prq>aratMn 

Interstate  Commerce  Commission.  8.  Percentage  of  shipments  de-  Genera/  Inetractions 

Washington,  DC  20423-0001.  a  report  of  'J^  J^^Sl  iS  iDaU  for  completion  of  Fomi  OCP-101 

the  service  performed  during  the  report  "''^  w^^        ^^  ^^y  ^  obtained  by  random  sampling 

year.  The  report  shall  be  submitted  on  -  wmten  ouunng  esUmate  .....       providing  that  in  every  instance,  the  universe 

Form  OCP-lOl.  and  its  accuracy  must  ^-  ^*f^  °*  shipments  de-  sampled  is  all  shipments  delivered  under 

be  verified  by  an  official  of  the  carrier.  "Ees  excSed  the  initla  1°""'  common  carrier  authority  (excluding 

All  carriers  must  complete  part  A  of  Sn     n^ndSl    est!  ^^"TT'"'"  ^T"^'  ^°"^"'*«-  ""'^  l^'^^'i^^ 

Form  OCP-lOl,  and  those  irriers  ^te  by  lS%  or  mire  traffic)  duni«  the  report  year  or  a  1  claims 

♦-o^o,..,-,- -inn  u-  .1  luaie  oy  lu-w  or  more  ansmg  out  of  the  transportafon  of  those 

transporting  100  or  more  shipments  also  10.    Percentage   of  shipments  shipments  that  were  revived  or  settled  as 

must  complete  part  B.  that  were  picked   up   after  appropriate,  during  the  report  year. 

(b)  Prescribed  Annual  Performance  '^  "'*  u^**^"  ^25 ''"P  '"^"  2.  When  random  sampling  is  used,  the 
Report  Form  CXP-101.  .°J1    ,?  °.        ^^  service  minimum  sample  size  in  every  instance  shall 

_  _  or  bill  of  ladmg  be  400  shipments  or  claims,  as  appropriate. 

Interstate  Commerce  Commission  11.   Percentage   of  shipments  in  replicates  of  100  shipments  or  claims  each. 

Office  ofCompUance  and  Consumer  that  were  delivered  a/irer  the  All  samples  must  conform  to  standard 

Assistance  '^**  *****  °'  delivery  speci-  deviation  with  a  95%  confidence  level. 

fied  on  the  order  for  service  3.  Carriers  submitting  Form  OCP-lOl  shall 

Annual  Perfonnance  Report  for  Year  Ended         or  bill  of  lading retain  and  make  available  for  review  by  an 

December  31, 19 —  12.    Percentage   of  shipments  authorized  Commission  employee  all 

Carrier's  Name     — — ^  delivered  where  there  was  a  working  papers,  notes,  and  other  files 

Carrier's  Address claim    filed    (in   excess    of  relating  to  the  preparation  of  each  report  for 

ICC  Number— $200)   for  property  damage  a  period  of  not  less  than  24  months  following 

p^.  or  loss  the  date  of  filing  such  a  report. 

13.    Percentage   of  shipments  4.  The  data  in  Form  OCP-lOl  must  be 

During  the  year,  the  total  number  of  delivered  where  there  was  a  verified  by  a  sworn  statement  signed  by  an 

household  goods  shipments  (1st  proviso)  claim    filed    (in    excess    of  official  of  the  company, 

delivered  for  each  type  of  shipper  was:  $200)  for  damages  r«sulting  ^       b   i  rt.,  ^ 

1.  C.O.D.  shipments  delivered   '  from  late  pickup  or  delivery       »pecmc  instructions 

under  your  common  carrier  14.  Average  number  of  days  Part  A 

authority      (excluding      all  required  to  settle  a  claim  (in  Line  1:  Only  report  those  1st  proviso  CO.D. 

Government,     Freight    For-  excess  of  $200)   shipments  mbved  under  your  common 

warder,  and  Interline  ship-  15.   Percentage  of  claims  (in  carrier  authority  after  excluding  all 

,™«?^'- " •• excess  of  $200)  that  were  re-  Government,  Freight  forwarder  and 

2.  All  other  1st  proviso  ship-  solved  through  the  use  of  an  Interline  traffic. 

ments    (including   all   Gov-  arbitration  program Line  2:  Report  all  other  1st  proviso 

ernment.  Freight  Forwarder,  shipments,  including  those  moving  under 

and  Interline  shipments)  contract  carriage  provisions  and  all 


2306  Federal  Register  /  Vol.  59,  No.  IQ  /  Friday,  January  14.  1994  /  Rules  and  Regulations 


Government,  Freight  forwarder  and 
Interline  traffic 
Line  3:  Sum  lines  1  and  2.  The  total  should 
agree  with  total  1st  proviso  shipments 
reported  in  your  ICC  Annual  Report, 
Schedule  600,  Line  7,  Column  d,  if  you  are 
required  to  file  that  report 

PartB 

It  is  not  necessary  to  complete  Part  B  if  the 
total  of  CO.D.  shipments  reported  on  Part  A, 
Line  1,  did  not  equal  or  exceed  100 
shipments.  If  completion  of  Part  B  is  not 
required,  sign  the  Certification  and  return  the 
form  to  the  Interstate  Commerce 
Commission. 

Line  4:  Report  only  those  C.0.0.  shipments 
where  the  order  for  service  was  signed  after 
the  receipt  of  a  written  binding  estimate. 
Include  in  this  computation  all  so-called 
hybrid  estimates  [e.g.,  Guaranteed  Price 
and  Price  Protection  options). 
Line  S:  Report  the  total  number  of  CO.D. 
shipments  where  the  order  for  service  was 
signed  after  the  receipt  of  a  written  non- 
binding  estimate.  In  the  case  of  non- 
binding  estimates,  the  actual  charges  are 
determined  after  the  shipment  has  been 
picked  up  and  weighed. 
Line  6:  Report  only  those  CO.D.  shipments 
where  there  was  no  requirement  for  the 
preparation  of  a  binding  or  non-binding 
written  estimate  by  the  carrier.  As  with 
non-binding  estimates,  the  charges  here  are 
determined  after  the  shipment  has  been 
picked  up  and  weighed. 
Line  7:  Sum  of  Lines  4,  5,  and  6.  The  number 
of  shipments  reported  on  Line  7  should  be 
the  same  as  those  reported  in  Part  A,  Line 
1. 


Computati^  of  Percantages  or  Averagw 

You  must  determine  the  number  of 
shipments  falling  into  each  of  the  categories 
described  in  Lines  8  and  9,  respectively,  and 
divide  these  shipments  by  the  number  of 
shipments  ^ported  on  Lines  4  and  S, 
respectively. 

You  mun  determine  the  nimiber  of 
shipments  falling  into  each  of  the  categories 
described  is  Lines  10  through  16  and  divide 
these  shipiients  by  the  number  of  shipments 
reported  oq  Line  7.  (Exception:  Line  13  is  an 
average,  not  a  percentage.) 
Line  8:  Compute  the  percentage  of  those 
shipments  delivered  where  the  final 
charges  exceeded  the  written  estimate 
initially  provided  to  the  shipper  because  of 
changes  agreed  to  by  the  carrier  and 
shipper  ip  commodities  transported  and 
services  provided. 
Line  9:  Coi^pute  the  percentage  of  those 
shipments  delivered  under  a  non-binding 
written  e«timate  where  the  final  charges 
exceeded!  the  written  estimate  provided  to 
the  shippjer  by  10%  or  more.  The  10% 
figure  is  ised  because  every  CO.D.  shipper 
is  requir^  to  have  available  110%  of  the 
estimate  4t  the  time  of  delivery. 
Line  10:  Coppute  the  percentage  of  those 
shipments  where  the  actual  pickup  date 
occurred  after  the  last  date  for  pickup 
promiseci  on  the  order  for  service  or  bill  of 
lading.    I 
Line  11:  Cornpute  the  percentage  of  those 
shipment!  where  the  actual  delivery  date 
occurred  after  the  last  date  for  delivery 
promisee^  on  the  order  for  service  or  bill  of 
lading.     I 
Line  12:  Co  npute  the  percentage  of  those 
shipmeni  s  where  there  was  a  claim  filed 
within  6<  days  of  the  actual  date  of 
delivery  i  o  the  residence.  Only  count  those 
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claims  where  the  dollar  value  of  the 
amount  claimed  by  the  shipper  exceeded 
$200  and  resulted  bom  property  damaged 
or  lost  This  excludes  claims  for  late 
pickups  and  deliveries  which  are  reported 
on  line  13. 

Line  13:  Compute  the  percentage  of  those 
shipments  where  there  was  a  claim  filed 
within  60  days  of  the  actual  date  of 
delivery  to  the  residence.  Only  count  those 
claims  where  the  dollar  value  of  the 
amount  claimed  by  the  shipper  exceeded 
$200  and  resulted  from  a  late  pickup  or 
delivery.  Late  pickups  and  deliveries  are 
defined  in  Instructions  10  and  11. 

Line  14:  Enter  the  average  number  of  days 
required  to  pay,  decline,  or  make  a  firm 
compromise  offer  of  settlement  of  all 
claims  exceeding  $200  during  the  report 
year.  For  the  purpose  of  this  report,  a  clai:n 
shall  be  considered  to  be  a  "claim  filed" 
if  it  meets  the  criteria  set  forth  in  Lines  11 
and  12,  and  shall  be  considered  as  paid, 
declined,  or  compromised  on  the  date  on 
which  a  written  ofCar  is  mailed  or  delivered 
in  person  to  a  claimant 

Line  15:  Compute  the  percentage  of  the 
claims  exceeding  $200  arising  out  of  the 
transportation  of  shipments  which  were 
resolved  during  the  report  year  through  thr! 
use  of  a  dispute  resolution  or  arbitration 
procedure  maintained  or  participated  in  by 
the  carrier. 

Line  16:  Compute  the  percentage  of  the 
claims  exceeding  $200  arising  out  of  the 
trans{>ortation  of  shipments  which  were 
resolved  during  the  report  year  as  a  result 
of  legal  notice  of  suit  to  recover  being  filed 
by  the  shipper.  ' 

(FR  Doc.  94-1042  Filed  1-3-94;  8:45  am] 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  Ihese  mtioes  is  lo  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  ttia  Secretary 

TCFRPartia 

RIN  0560-AC23 

Excessive  Manufacturing  ^Maka) 
Allowance  in  State  Marketing  Oixiers 
for  Milk 

agency:  Office  of  the  Secretary,  USD  A. 
ACnOH:  Supplemental  proposed  rule; 
extensiba  of  comment  period. 

SUMMARY:  Tliis  document  announces  a 
60-day  extension  of  the  time  for 
submitting  comments  on  the 
supplemental  proposed  rule,  published 
in  the  Federal  Register  on  November  1, 
1993  (58  FR  58299),  and  additional 
comments  <mi  the  cmginal  proposed  rule, 
published  in  the  Te^nl  Register  on 
June  19, 1992  (57  FR  27371),  for 
implementing  section  102  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  as  amended. 
DATES:  All  comments  on  the  original 
and  supplemental  proposed  rules  must 
be  received  on  or  before  April  1, 1994, 
in  order  to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be 
submitted  to  Or.  Charles  N.  Shaur, 
Director,  Dairy  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture.  P.O.  Box 
2415,  Washington,  DC  20013-2415. 
FOR  FURTHER  mFORMATKM  CONTACT:  Dr. 
Charles  N.  Shaw,  Director.  Dairy 
Analysis  Division,  Agriculttiral 
Stabilization  and  Conservation  Service, 
United  States  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013-2415.  on  202-720-7601. 
SUPPLEMENTARY  MFORMATiON:  Section 
102  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
provides  th^  no  State  shall  provide  for 
(and  no  person  shall  collect,  directly  or 
indix«ctly)  a  greater  allowance  for  die 
processing  of  milk  ("make  allowanoe") 
than  is  pennitted  vnder  a  Federal 
program  to  establish  a  Grade  A  price  for 
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manufacturing  butter,  nonfat  dry  milk, 
or  cheese. 

On  November  1, 1993,  a  supplemental 
proposed  rule  was  published  to 
implement  section  102.  A  supplemental 
proposed  rule  was  deemed  necessary 
because  of  (1)  comments  received  on  the 
original  proposed  rule  published  on 
June  19, 1992,  and  (2)  regulations  issued 
by  the  Agricultural  Marketing  Service 
concerning  the  pricing  of  miUc  used  to 
produce  nonfat  dry  milk  after  the 
publication  of  the  original  proposed  rule 
for  section  102.  The  supplemental 
proposed  rule  specified  that  all 
comments  had  to  be  received  by  January 
31, 1994,  in  order  to  be  assured  of 
consideration. 

Requests  have  been  received  from 
interested  parties  who  indicate  that  they 
need  additional  time  to  prepare  an 
analysis  of  the  supplemental  proposed 
rule.  Based  tipon  our  review  of  those 
requests,  it  has  been  detennined  that  an 
additional  60  days  will  be  allowed  for 
comment  Aoconiingly.  comments  on 
the  proposed  rule  must  now  be  received 
by  April  1, 1994,  in  order  to  be  assured 
of  cansideration. 

Notice 

Notice  is  hereby  given  that  the  period 
of  time  for  submitting  comments  on  the 
supplemental  proposed  rule  published 
on  November  1, 1993  (58  FR  58299), 
and  for  submitting  additional  comments 
on  the  original  proposed  role,  published 
in  the  Federal  Register  on  June  19, 1992 
(57  FR  27371),  is  extended  to  April  1, 
1994. 

Signed  this  10th  day  of  January  1994  in 
Washington,  DC 

Mike  Espy, 

Secretary  of  Agriculture. 

[FR  Doc.  94-988  Filed  1-13-94;  8:45  am] 
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Farmers  Home  Administretion 

7  CFR  Parts  1941. 1943, 1945.  and  1951 
RIN  057S-AB71 

Revisions  to  9ie  Direct  Operating  (OL), 
Rami  GwiMfship  (FO),  SoH  and  Water 
(SW)  and  Emergency  (EM)  LxMn 
Regulatione  to  Modify  Collaterri 
Requirements 

AGENCY:  Fanners  Home  Administration. 

USDA- 

ACTKM:  Proposed  mle. 


SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  its  direct  operating  (OL).  farm 
ownership  (FO).  soil  and  water  (SW) 
and  emergency  [EM)  loan  making  axui 
servicing  regulations  to  modify 
collateral  requirements.  These 
amendments  concern  the  amount  of 
collateral  required  when  an  FmHA  loan 
is  made.  There  will  be  no  change  in 
security  requirements  for  loan 
restriKturing.  The  intended  effect  is  to 
reduce  the  burden  on  fiamiers  and 
FmHA  personnel  in  servicing  FmHA 
loan  collateral  and  to  avoid 
encumbering  all  of  a  fiBrmer's  collateral, 
thereby  makii^  it  less  difficult  for 
farmers  who  receive  FmHA  loans  to 
subsequently  obtain  non-FmHA  credit 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  31, 1994. 
AD0NESSE8:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration. 
USD  A,  room  6346.  South  Agriculture 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250- 
0700.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  during  regular 
working  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Smith,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division, 
Farmers  Home  Administration,  USDA, 
South  Agriculture  Building,  room  5430, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  20250-0700, 
Telephone  (202)  720-5114. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  Ls.suing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866,  and  we  have  determined  that  it 
is  not  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule:  (1)  Would  have  an 
effect  on  the  economy  of  less  than  $100 
milUon;  (2)  would  not  adversely  affect 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition.  )obs,  the  environment, 
public  health  or  safety,  or  State,  looiJ, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  tulcpp  or  planned  by 
another  agency;  (4j  would  not  alter  the 
budgetary  impact  of  entitlements. 


grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Intergovernmental  Consultation 

1 .  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  PR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983),  Farm 
Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loans  are 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program 
is  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-J. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.4CM — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416 — Soil  and  Water  Ixians 

Environmental  Impact  Statement 

This  docimient  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  E.O. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  numbers  0575-0141, 
0575-0085,  0575-0083,  0575-0090  and 
0575-0133  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 


07).  The  proposed  rule  does 
isfe  or  impose  any  new 
format  on  collection  or  recordkeeping 
quirera  ent  from  those  approved  by 


U.S.C.  3 
not  revi 
in 
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OMB. 
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Discussii  in  of  Proposed  Rule 

It  is  th !  policy  of  this  Department  that 
rules  reli  ting  to  public  property,  loans, 
grants,  b  snefits,  or  contracts  shall  be 
publishe  i  for  comment  not 
writhstan  ling  the  exemption  of  5  U.S.C. 
553  with  respect  to  such  rules.  FmHA 
is  publis  ling  this  proposed  rule  with  a 
15-day  c  )mment  period.  This  proposed 
rule  reli(  ves  the  restriction  of  taking  a 
lien  on  a  1  assets  at  the  time  of  loan 
making,  •'urthermore,  the  Agency  has 
concludi  d  that  the  need  to  provide 
immedia  te  assistance  to  farmers  who 
have  suf  ered  severe  production  and 
physical  losses  as  a  result  of  natural 
disasters  also  justifies  the  shortened 
commen  period  under  5  U.S.C.  553(d) 
as  discu^ed  below. 

Major  agricultural  disasters  during  the 
1993  cro  J  year,  including  extensive 
flooding  and  rainfall  in  9  Midwestern 
States  ar  d  drought  in  3  Southeastern 
States  w  11  result  in  a  significant 
increase  in  demand  for  FmHA  direct 
loan  assi  stance.  Requests  will  not  be 
limited  t )  emergency  loan  applications. 
In  the  9  :  lood  states  alone,  over  8 
million  i  cres  of  crops  were  lost  or  not 
planted  n  1993.  Estimates  indicate  that 
the  1993  floods  were  the  second 
costliest  weather  disaster  in  the  history 
of  the  Ui  ited  States.  Preliminary 
estimate  i  are  that  as  many  as  10,000  of 
the  affec  ed  farmers  may  require 
financial  assistance  from  FmHA. 

Frequj  ntly,  other  lenders  are  willing 
to  provi(  e  part  of  the  farmers'  credit 
needs,  ir  combination  with  some  FmHA 
assistanc  e.  However,  the  existing  FmHA 
loan  seci  irity  requirements  would 
preclude  many  lenders  from  continuing 
to  provic  e  credit  to  these  farmers. 
FmHA  4  Jes  not  have  the  staff  or 
financia  resources  to  cope  with  this 
situation  without  participation  from 
private  s  jctor  lenders.  The  need  for  a 
change  i  i  the  regulations  is  immediate. 
Most  fan  ners  are  now  concluding  1993 
operatioi  is,  consulting  with  their 
lenders,  md  planning  for  1994.  FmHA 
is  receiv  ng  loan  requests  at  an 
increasii  ig  rate.  The  Agency  wants  to 
give  the  public  an  opportunity  for  input 
on  the  proposed  change  but  FmHA 
needs  regulations  in  place  for  spring 
planting!  so  a  reasonable  compromise 
was  the  i 5-day  comment  period. 
Because  pf  the  scope  of  the  situation 
and  the  mpact  on  local,  regional,  and 
national  economies,  the  Agency  believes 
that  an  a  [nendment  to  the  regulations 
after  a  si  ortened  comment  period  is  the 
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only  way  to  assure  that  affected  farmers 
receive  the  assistance  they  need  on  a 
timely  basis  to  recover  from  these 
disasters.  Any  further  delay  in  the 
timing  of  this  amendment  will  reduce 
the  Agency's  ability  to  meet  the  needs 
of  those  affected,  thus  imposing 
additional  hardships  on  those  who  have 
already  suffered  substantially  from  flood 
or  drought,  and  jeopardizing  individual 
and  community  financial  recovery  from 
these  disasters. 

In  1989,  the  General  Accounting 
Office  (GAO)  submitted  a  report  (GAO/ 
RCED-89-9)  to  the  Senate  Committee 
on  Agriculture  addressing  FmHA's  loan 
making  policies  and  practices.  One  of 
the  concerns  noted  was  FmHA's  eroding 
security  position  on  many  loans  and  the 
significant  dollar  losses  being  projected 
(and  realized).  One  of  GAO's 
recommendations  addressed  the  need 
for  a  change  in  FmHA  collateral 
requirements.  The  report  recommended 
additional  security  be  taken  when 
servicing  loans,  including  obtaining  the 
best  security  interest  available  on  all  of 
the  borrower's  assets.  In  an  effort  to 
reduce  loan  losses  and  protect  the 
public  interest,  FmHA  published  a 
proposed  rule  on  February  15, 1991, 
requiring  a  lien  on  all  assets  when  loans 
are  made.  A  final  rule  implementing 
this  policy  was  published  on  April  30, 
1992.  On  April  30. 1992,  the  Agency 
also  published  an  interim  rule  requiring 
a  lien  on  all  a  borrower's  assets  when 
loans  are  restructured.  This  policy  had 
been  issued  as  a  proposed  rule  on 
October  23, 1991. 

The  requirement  for  a  lien  on  all 
assets  at  the  time  a  loan  is  made  was 
intended  to  assure  that  FmHA  had  a 
security  interest  in  all  of  a  borrower's 
property,  reducing  the  potential  for 
program  abuse  and  loan  losses. 
However,  this  policy  has  proven 
unwieldy,  imposing  an  excessive 
burden  on  FmHA  borrowers  and 
requiring  an  excessive  amount  of  FmHA 
staff  time.  When  FmHA  acquires  a 
security  interest  in  property  owned  by 
a  borrower,  that  security  must  be 
serviced  in  accordance  with  all  FmHA 
regulations  applying  to  the  type  of 
security  property  involved,  regardless  of 
the  purpose  of  the  loan.  For  example, 
under  existing  regulations,  the  recipient 
of  an  FmHA  FO  loan  must  pledge  not 
only  real  estate,  but  all  chattel  property 
as  well  to  secure  the  loan.  The  borrower 
must  account  to  FmHA  for  all  farm 
products  sold,  even  though  FmHA's 
primary  interest  in  the  sale  is  for 
payment  of  the  FO  loan  installment 
coming  due,  not  the  disposition  of  loan 
security.  This  requirement  imposes  a 
major  burden  on  borrowers,  especially 
on  those  who  sell  farm  products  on  a 


frequent  basis.  Also.  FmHA  employees 
must  spend  a  significant  amount  of  time 
completing  the  necessary 
documentation  for  release  of  its  security 
interest  for  such  sales.  This  time  is  a 

gredous  resource  that  the  Agency 
elieves  would  be  better  spent 
providing  advice  and  counsel  to  those 
borrowers  under  the  most  severe 
hardship  who  could  benefit  most  from 
FmHA  credit  supervision. 

One  of  the  exceptions  to  FmHA's 
blanket  lien  requirement  is  that  a  lien 
will  not  be  taken  on  chattel  security 
when  it  will  prevent  the  applicant  from 
obtaining  operating  credit  from  other 
sources.  This  exception  does  not 
adequately  correct  the  problems 
experienced  with  the  Uen  on  all  assets 
rule.  FmHA  officials  sometimes 
determine  this  exception  is  not 
necessary  at  the  time  the  loan  is  made. 
However,  taking  a  lien  can  later 
Interfere  with  a  borrower's  ability  to 
obtain  credit  from  other  sources,  when 
borrowers  have  sufficient  equity  in 
assets  to  qualify  for  a  non-FmHA  loan 
to  meet  a  portion  of  their  credit  needs. 
The  Agency  can  subordinate  or  release 
liens  on  security  property  to  facilitate 
credit  from  other  lenders.  However, 
these  actions  also  impose  a  processing 
burden  on  borrowers  and  require  staff 
time.  Further,  the  Agency  has  found  that 
some  lenders  shy  away  from  providing 
credit  to  such  borrowers  due  to  the  time 
and  paperwork  involved,  even  though 
the  borrower  otherwise  meets  the 
lender's  loan  criteria.  The  only  recourse 
for  the  borrower  to  meet  his  or  her 
credit  needs  is  to  request  FmHA 
assistance.  Thus,  the  lien  on  all  assets 
requirement  forces  those  borrowers  who 
would  otherwise  not  have  a  need  for 
FmHA  credit  to  consume  resources 
which  would  be  more  appropriately 
directed  toward  borrowers  in  greater 
difficulty.  Devoting  more  attention  to 
those  borrowers  who  desperately  need 
intensive  financial  assistance  and  the 
time  of  FmHA  staff  should  reduce  the 
failure  rate  of  these  borrowers,  thereby 
reducing  program  costs. 

The  intent  of  this  proposed  rule  is  to 
make  the  loan  security  requirements 
less  demanding  while  continuing  to 
protect  the  Government's  interest.  The 
Agency  will  continue  to  make  loans 
provided  the  value  of  the  security 
available  is  at  least  equal  to  the  amount 
of  the  loan.  This  is  consistent  with  the 
authorizing  statute  and  the  Agency's 
mission  of  providing  assistance  to 
farmers  with  limited  financial  resources. 
However,  rather  than  requiring  a  lien  on 
all  a  borrower's  additional  assets,  if  any, 
when  making  a  loan,  FmHA  generally 
will  only  require  a  lien  on  property  only 
to  the  point  that  the  value  of  the 


security  is  at  least  equal  to  150  percent 
of  the  amoimt  of  the  loan.  The  Agency 
has  determined  that  security  at  least 
equal  to  150  percent  of  the  loan  amount 
will  provide  adequate  assurance  of 
repayment.  Studies  have  indicated  that 
loan  liquidation  costs  are  about  20 
percent  of  the  value  of  collateral. 
Additionally,  the  Agency  has  a  funding 
cost  as  a  result  of  monies  borrowed  from 
the  Treasury  in  accordance  with  the 
Federal  Credit  Reform  Act  of  1990, 
which  continues  until  the  loan  is  paid 
or  written  off.  This  cost  is  difficult  to 
estimate  because  interest  rates  and 
liquidation  periods  vary  widely. 
However,  this  cost  should  be  no  more 
than  30  percent  of  the  loan  amount  on 
the  average. 

Obtaimng  security  at  least  equal  to 
150  percent  of  the  loan  amoimt  is  a  goal. 
Generally,  the  Agency  will  be  unable  to 
obtain  security  exactly  meeting  the  150 
percent  goal.  Security  in  excess  of  150 
percent  of  the  loan  will  only  be  taken 
when  it  is  not  practicable  to  separate  the 
property,  i.e.,  a  tract  of  land,  same  type 
of  livestock  (dairy  cows,  brood  sows), 
and  when  nonessential  assets  are  taken 
as  security  for  EM  loans,  as  discussed 
below. 

The  first  security  preference  for 
operating  type  loans  will  be  crops/ 
chattels,  and  for  real  estate  type  loans 
the  first  priority  will  be  real  estate. 
Where  there  are  several  collateral 
possibilities  for  chattels  (cattle, 
machinery)  or  real  estate  (different  tracts 
of  land),  the  FmHA  loan  approval 
official  will  select  the  most  reasonable 
choice  to  reach  the  150  percent 
collateral  goal.  If  the  applicant  offers  an 
acceptable  alternative,  the  loan  approval 
official  will  accept  the  applicant's 
choice.  Because  of  this  change,  entity 
members  no  longer  n^ed  to  pledge  their 
assets  as  collateral  Entity  members  still 
will  be  personally  obligated  on  the  loan 
note(s).  The  Agency  proposes  to  amend 
7  CFR  part  1941,  subpart  A,  §  1941.19; 
part  1943,  subpart  A,  §  1943.19;  part 
1943,  subpart  B,  §  1943.69;  and  part 
1945,  subpart  D,  §  1945.169  to 
incorporate  these  changes.  All  loan 
making  regulations  are  being  changed 
because  most  applicants  affected  by 
disasters  apply  for  various  types  of  farm 
loans  and  the  changes  are  needed  for 
administrative  consistency. 

The  Agency  also  proposes  to  amend  7 
CFR  part  1943,  subpart  A,  §  1943.19  to 
state  that  chattel  property  will  be  taken 
as  security  for  real  estate  loans  only  in 
certain  situations.  For  the  reasons 
discussed  earlier  with  regard  to 
burdensome  chattel  security  servicing 
requirements  and  reduced  availability  of 
conventional  credit,  farm  ownership 
(FO)  loans  will  not  be  seciired  with 


chattels  unless  there  is  no  other  real 
estate  available  to  provide  security  at 
least  equal  to  the  loan  amount,  or  unless 
the  chattels  are  real  estate 
improvements  (fixtiires)  made  with  FO 
funds.  Generally,  real  estate  values  are 
more  constant  than  chattel  values  and 
provide  adequate  loan  security.  Chattel 
security  is  not  desirable  on  long  term 
real  estate  loans  due  to  servicing 
difficulties  and  rapid  depreciation. 
Because  of  the  limited  circumstances  in 
which  certain  chattel  security  will  be 
taken  on  real  estate  loans,  the  exception 
for  when  title  to  a  livestock  or  crop 
enterprise  is  held  by  a  contractor  or 
under  a  share  lease  agreement  is  no 
longer  needed.  The  exception  to  taking 
a  lien,  therefore,  is  being  removed  from 
subparts  A  and  B  and  part  1943.  To 
clarify  the  existing  poUcy  and  to  assure 
that  cdl  possibilities  are  considered 
when  the  available  loan  security  is  not 
at  least  equal  to  the  loan  amount,  7  CFR 
part  1943.  subpart  A,  §  1943.19,  along 
with  7  CFR  part  1941.  subpart  A, 
§  1941.19;  7  CFR  part  1943,  subpart  B, 
§  1943.69;  and  7  CFR  part  1945,  subpart 
D,  §  1945.169,  are  revised  to  specifically 
state  that  in  situations  where  the  farmer 
does  not  or  will  not  have  adequate  real 
estate  or  chattel  property  to  secure  the 
loan  needed,  other  property,  including 
real  estate  owned  by  a  third  party,  can 
serve  as  security.  A  pledge  of  security  is 
preferable  to  a  cosigner.  7  CFR  part 
1943,  subpart  A,  §  1943.19,  7  CFR  part 
1943,  subpart  B,  §  1943.69,  and  7  CFR 
part  1945.  subpart  D.  §  1945.169  will  be 
revised  accordingly.  This  policy  already 
is  stated  in  existing  7  CFR  part  1941. 
subpart  A,  §  1941.19. 

The  Agency  also  proposes  to  amend  7 
CFR  part  1945.  subpart  D,  §  1945.169  to 
add  a  provision  regarding  nonessential 
assets  in  EM  loan  situations.  In  many 
cases,  EM  loan  applicants  are  not 
typical  FmHA  loan  applicants  in  that 
they  may  have  significant  nonfarm  asset 
holdings.  Prior  to  April  30, 1992,  FmHA 
had  required  EM  loan  applicants  to 
liquidate  nonessential  assets  prior  to 
loan  closing  if  possible,  on  the  theory 
that  the  applicant's  equity  in  these 
assets  should  be  used  to  reduce 
Government  subsidized  credit  needs. 
This  poUcy  proved  to  impose  hardship 
on  farmers  already  suffering  from  the 
affects  of  a  disaster,  with  minimal 
results.  In  many  cases,  the  assets  in 
question  could  not  be  sold  for  the 
estimated  value,  and  thus  no  equity  was 
realized.  In  other  cases,  the  assets  were 
not  readily  liquidated,  and  loan 
recipients  were  forced  to  accept  much 
less  than  true  value,  or  unable  to 
liquidate  the  assets  at  any  price  within 
the  necessary  timeframe.  As  a  result  of 
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these  difficulties,  FmHA  modified  this 
policy  and  amended  the  regulations  to 
require  a  lien  on,  rather  than  a  sale  of, 
such  assets.  A  lien  on  all  nonessential 
assets  (with  no  150%  limit)  assures  the 
Agency  that  the  equity  will  be  applied 
to^reducing  the  fanner's  Federally 
subsidized  credit  when  nonessential 
assets  are  sold.  On  this  basis,  the 
requirement  for  a  lien  on  all 
nonessential  assets  in  the  case  of  EM 
loans  is  continued  even  though  the 
requirement  for  a  lien  on  all  farm  assets 
is  substantially  modified. 

Finally,  the  Agency  has  amended  7 
CFR  part  1951,  subpart  S.  §  1951.910. 
The  requirement  that  liens  will  be  taken 
on  all  assets  when  loans  are  restructured 
will  be  continued  to  protect  against 
potential  loan  losses  as  a  result  of 
extended  repayment  terms.  The  Agency 
proposes  to  continue  this  action  since  a 
significant  amount  of  debt  has  been 
written  off  over  the  years,  the  Agency 
continues  to  have  a  large  number  of 
financially  stressed  high-risk  borrowers, 
and  to  comply  with  the  GAO  report 
discussed  previously  in  this  rule.  This 
secticm  had  previously  referred  to  the 
loan  making  regulations  to  prescribe  the 
security  requirements  for  loan 
restructuring.  Since  the  requirements  for 
loan  making  will  now  be  diHerent  &om 
loan  servicing,  it  is  necessary  to  insert 
the  guidelines  into  the  debt 
restructuring  regulations. 

ListofSabjects 

7  CFR  part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture,  Rural  areas,  Youth. 

7  CFR  part  1943 

Credit,  Loan  programs — Agriculture. 
Recreation,  Water  resources. 

7  CFR  part  1945 

Agriculture.  Disaster  assistance.  Loan 
programs — Agriculture. 

7  CFR  part  1951 

Account  servicing.  Debt  restructuring. 
Credit,  Loan  programs — Agriculture, 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing  loans — 
Servicing. 

Therefore,  chapter  XVIII,  title  7.  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1941-OPERATINQ  LOANS 

1.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989:  5  U.S.C  301;  7 
CFR  2.23  and  2.70. 
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Sut>p4rt  A— Operating  Loan  Pdides, 
Procedures,  and  Authorizations 

2.  S(  iction  1941.19  is  amended  by 
redesi  ;nating  current  paragraphs  (b) 
throu^  (i)  as  paragraphs  (c)  through  (j), 
respectively,  revising  paragraph  (a),  and 
adding  a  new  introductory  paragraph 
and  a  hew  paragraph  (b)  to  read  as 
follows: 


19    Security. 

kary  security  must  be  available  for 


§1941. 

Prii 
the  loin.  If  available,  the  total  amount 
of  secarity  required  will  be  at  least 
equal  jo  150  percent  of  the  loan  amount 
Secursy  in  excess  of  150  percent  of  the 
loan  a|nount  will  only  be  taken  when  it 
is  not  faracticable  to  separate  the 
prope^y,  i.e..  same  type  of  livestock 
(dairy  cows,  brood  sows).  In  unusual 
cases,  the  loan  approval  official  may 
require  a  cosigner  as  defined  in  §  1910.3 
(d)  of  f  ubpart  A  of  pari  1910  of  this 
chapter  or  a  pledge  of  security  from  a 
jarty.  A  pledge  of  security  is 
pie  to  a  cosigner. 
wttels.  The  loan  must  be  secured 

first  lien  <hi  all  property  or 
products  acquired,  produced,  or 
refinaaced  with  loan  funds. 

(2)  I '  the  security  for  the  loan  under 
paragt  iph  (a)(1)  of  this  section  is  not  at 
least  e  )ual  to  150  percent  of  the  loan 
amoui  it.  the  best  lien  obtainable  will  be 
taken  on  other  chattel  seciuity  owned 
by  the  applicant,  up  to  the  point  that 
seouii  y  for  the  loan  at  least  equals  150 
percei  t  of  the  loan  amount. 

(i)  V  lien  there  are  several  alternatives 
availaele  (cattle,  machinery),  any  one  of 
whichjwill  meet  the  security 
requirements  of  this  section,  the 
approfal  official  will  select  the  most 
logical  and  efficient  alternative  for 
obtaining  security. 

(ii)  When  alternatives  exist  and  the 
applicant  has  a  preference  as  to  the 
property  to  be  taken  for  security,  the 
approval  official  will  honor  the 
preferance  so  long  as  the  requirements 
[graphs  (a)  (1)  and  (2)  of  this 

are  met 
\eal  estate.  The  loan  approval 
will  require  a  lien  on  all  or  part 
of  the  applicant's  real  estate  as  security 
when  chattel  security  alone  is  not  at 
least  ebual  to  150  percent  of  the  amount 
of  the  loan.  Di^erent  lien  positions  on 
real  eaate  are  considered  separate  and 
identifiable  collateral. 

(1)  S  ecurity  may  also  include 
assign  nents  of  leases  or  leasehold 
interei  ts  having  mortgageable  value, 
reveniies,  royalties  from  mineral  rights, 
patents  and  copyrights,  and  pledges  of 
security  by  third  parties. 


JMI 


(2)  Advice  on  obtaining  security  will 
be  received  from  OGC  when  necessary. 


PART  1943-FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

3.  The  authority  citation  for  part  1943 
continues  to  read  as  follows: 

Authority.  7  U.S.C  1989;  5  U.S.C  301;  7 
CFR  2.23  and  2.7a 

Subpart  A— Direct  Farm  Ownership 
Loan  Policies.  Procedures  and 
Authorizations 

4.  Section  1943.19  is  amended  by 
removing  paragraphs  (a)(2),  and  (b)(4); 
redesignating  current  paragraphs  (a)(3) 
through  (a)(8)  as  paragraphs  (a)(2) 
through  (aK7),  respectively,  and 
paragraph  (b)(5)  as  (b)(4);  redesignating 
ourent  paragraphs  (b).  (d),  (e).  and  (f), 
as  paragraphs  (d),  (e),  (f),  and  (g), 
respectively;  revising  the  introductory 
paragraph,  paragraph  (a)(1),  newly 
redesignated  paragraph  (a)(2),  paragraph 
(c).  and  adding  new  paragraph  (b)  to 
read  as  follows: 

§1943.19    Security. 

Each  FO  loan  will  be  secured  by  real 
estate.  Qiattels  and/or  other  security 
also  may  be  taken  as  security.  The  total 
amount  of  security  required  will  be  the 
lesser  of  150  percent  of  the  loan  amount. 
or  all  real  estate  owned  by  the  applicant. 
A  loan  will  be  considered  adequately 
secured  when  the  real  estate  security  fijr 
the  loan  is  at  least  equal  to  the  loan 
amount.  Seciuity  in  excess  of  ISO 
percent  of  the  loan  amoimt  will  only  be 
taken  when  it  is  not  practicable  to 
separate  the  property,  i.e.,  a  tract  of 
land.  In  unusual  cases,  the  loan 
approval  official  may  require  a  cosigner 
as  defined  in  §  1910.3(d)  of  subpart  A  of 
part  1910  of  this  chapter  or  a  pledge  of 
security  bom  a  third  party.  A  ple<i^  of 
security  is  preferable  to  a  cosigner. 

(a)  *  *  •  (1)  A  mortgage  will  be  taken 
on  all  real  estate  acquired,  refinanced  or 
improved  with  FO  funds,  and  by  any 
additional  real  estate  security  needed  to 
meet  the  requirements  of  this  section. 

(2)  Seciuity  will  also  include  items 
which  are  considered  part  of  the  farm 
and  ordinarily  pass  with  the  title  to  the 
farm,  such  as  but  not  limited  to 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value, 
water  rights,  easements,  rights-of-way. 
revenues,  and  royalties  from  mineral 
rights. 
•       •        •       •       • 

(b)  Chattel  security.  Ordinarily,  FO 
loans  will  not  be  secured  by  chattels. 
However,  loans  will  be  secured  by 
chattels  as  follows: 


(1)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  purchased  or 
refinanced  with  loan  funds  whenever 
such  property  cannot  be  included  in  the 
real  estate  lien  and  the  additional 
security  is  needed  to  secure  the  loan. 

(2)  Chattel  security  will  be  obtained 
when  there  is  not  enough  real  estate 
security  for  the  loan  and  the  best  lien 
obtainable  on  all  real  estate  has  been 
taken. 

(3)  The  same  collateral  may  be  used 
to  secure  two  or  more  loans  made,  direct 
or  guaranteed,  to  the  same  borrower. 
Therefore,  junior  liens  on  chattels  may 
be  taken  when  there  is  enough  equity  in 
the  property.  However,  when  possible,  a 
first  lien  on  selected  chattel  items 
should  be  obtained. 

(4)  Chattel  security  liens  will  be 
obtained  and  kept  effective,  as  provided 
in  subpart  A  of  part  1962  of  this  chapter. 

(c)  Other  security.  (1)  A  pledge  of  real 
estate  by  a  third  party  may  be  taken  as 
security  when  the  real  estate  owned  and 
to  be  acquired  by  the  applicant  is  not 
adequate  to  secure  the  loan. 

(2)  Other  property  may  be  taken  as 
additional  security  when  the  real  estate 
owned  and  to  be  acquired  by  the 
applicant  is  not  adequate  to  secure  the 
loan.  Examples  of  such  security  include 
but  are  not  limited  to  cash  surrender 
value  of  life  insurance,  securities, 
patents  and  copyrights,  and 
membership  or  stock  in  cooperatives 
and  associations. 


Sut>part  B— Direct  Soil  and  Water  Loan 
Policies,  Procedures  and    . 
Authorizations 

5.  Section  1943.69  is  amended  by 
removing  paragraphs  (a)(2).  (b)(4).  and 
(c)(1);  redesignating  current  paragraphs 
(a)(3)  through  (a)(8)  as  paragraphs  (a)(2) 
through  (a)(7)  respectively; 
redesignating  current  paragraph  (b)(5)  as 
paragraph  (b)(4);  redesignating  current 
paragraphs  (c)(2)  throu^  (c)(5)  as 
paragraphs  (c)(1)  through  (c)(4) 
respectively;  revising  the  introductory 
paragraph,  paragraph  (a)(1),  newly 
redesignated  paragraph  (a)(2),  paragraph 
(c)  introductory  text,  and  newly 
redesignated  paragraph  (c)(1)  to  read  as 
follows: 

§1943.69    Security. 

Each  SW  loan  will  be  secured  by  real 
estate.  Chattels  and/or  other  security 
also  may  be  taken  as  security.  The  total 
amount  of  security  required  will  be  the 
lesser  of  150  percent  of  the  loan  amount, 
or  all  real  estate  owned  by  the  applicant. 
A  loan  will  be  considered  adequately 
secured  when  the  real  estate  security  for 
the  loan  is  at  least  equal  to  the  loan 


amount  Security  in  excess  of  150 
percent  of  the  loan  amount  will  only  be 
taken  when  it  is  not  practicable  to 
separate  the  property,  i.e.,  a  tract  of 
land.  In  unusual  cases,  the  loan 
approval  official  may  require  a  cosigner 
as  defined  in  §  1910.3(d)  of  subpart  A  of 
part  1910  of  this  chapter  or  a  pledge  of 
security  from  a  third  party.  A  pledge  of 
security  is  preferable  to  a  cosimer. 

(a)  •  *  *  (1)  A  mortgage  will  be  taken 
on  all  real  estate  refinanced  or  improved 
with  SW  funds,  and  by  any  additional 
real  estate  security  needed  to  meet  the 
reauirements  of  this  section. 

(2)  Security  will  also  include  items 
which  are  considered  part  of  the  farm 
and  ordinarily  pass  with  the  title  to  the 
farm,  such  as.  but  not  limited  to 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value, 
water  rights,  easements,  rights-of-way, 
revenues,  and  royalties  from  mineral 
rights. 
•        •        •        •        • 

(c)  Chattel  security.  Loans  will  be 
secured  by  chattels  when  there  is  not 
adequate  real  estate  security  for  the 
loan. 

(1)  The  loan  will  be  secured  by: 

(i)  A  first  lien  on  all  property 
acquired,  improved,  or  refinanced  with 
loan  funds;  and 

(ii)  If  the  security  for  the  loan  is  not 
at  least  equal  to  150  percent  of  the  loan 
amount,  the  best  lien  obtainable  will  be 
taken  on  other  chattel  security  owned 
by  the  applicant,  up  to  the  point  that 
security  for  the  loan  equals  150  percent 
of  the  loan  amount. 


PART  1945— EMERGENCY 

6.  The  authority  citation  for  part  1945 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  42 
U.S.C  1480;  7  CFR  2.23  and  2.70. 

Subpart  D — Emergency  Loan  Policies, 
Procedures  and  Authorizations 

7.  Section  1945.169  is  amended  by 
redesignating  current  paragraphs  (b) 
through  (n)'as  paragraphs  (d)  through 
(p),  respectively;  revising  paragraph  (a), 
and  adding  a  new  introductory 
paragraph  and  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§1945.169    Security. 

Each  EM  loan  will  be  secured  by 
chattels,  real  estate,  and/or  other 
security  and  nonessential  assets  in 
accordance  with  this  section.  The  same 
collateral  may  be  used  to  secure  two  or 
more  loans  made,  direct  or  guaranteed, 
to  the  same  borrower.  Thus,  a  junior 
hen  on  property  serving  as  collateral  for 
a  guaranteed  loan(s)  is  acceptable. 


(a)  Security  for  operating  type 
purposes.  In  the  case  of  emergency 
loans  made  for  subtitle  B  (operating) 
purposes,  primary  security  must  be 
available  for  the  loan,  except  as 
provided  for  in  §  1945.169  (e)(2)  of  this 
section.  If  available,  the  total  amount  of 
security  required  will  be  at  least  equal 
to  150  percent  of  the  loan  amount. 
_ Except  as  provided  in  paragraph  (c)  of 
'this  section,  security  in  excess  of  150 
percent  of  the  loan  amoimt  will  only  be 
taken  when  it  is  not  practicable  to 
separate  the  property,  i.e.,  same  type  of 
Uvestock  (dairy  cows,  brood  sows).  In 
unusual  cases,  the  loan  approval  official 
may  require  a  cosigner  as  defined  in 
§  1910.3  (d)  of  subpart  A  of  part  1910  of 
this  chapter,  or  a  pledge  of  security  from 
a  third  party.  A  pledge  of  security  is 
preferable  to  a  cosigner. 

(1)  Chattels.  The  loan  must  be  secured 
by: 

(i)  A  first  lien  on  all  property  or 
products  acquired,  produced,  or 
refinanced  with  loan  funds. 

(ii)  If  the  security  for  the  loan  under 
paragraph  (a)(l)(i)  of  this  section  is  not 
at  least  equal  to  150  percent  of  the  loan 
amount,  the  best  lien  obtainable  will  be 
taken  on  other  chattel  security  owned 
by  the  apphcant,  up  to  the  point  that 
security  for  the  loan  at  least  equals  150 
percent  of  the  loan  amount. 

(A)  When  there  are  several 
alternatives  available  (cattle, 
machinery),  any  one  of  which  will  meet 
the  security  requirements  of  this 
section,  the  approval  official  will  select 
the  most  logical  and  efficient  alternative 
for  obtaining  security. 

(B)  When  alternatives  exist  and  the 
apphcant  has  a  preference  as  to  the 
property  to  be  taken  for  security,  the 
approval  official  will  honor  the 
preference  so  long  as  the  requirements 
of  paragraphs  (a)(l)(i)  and  (ii)  of  this 
section  are  met. 

(2)  Real  estate.  The  loan  approval 
official  will  require  a  lien  on  all  or  part 
of  the  applicant's  real  estate  as  security 
when  chattel  security  alone  is  not  at 
least  equal  to  150  percent  of  the  amount 
of  the  loan.  Different  Uen  positions  on 
real  estate  are  considered  separate  and 
identifiable  collateral. 

(3)  Other  security. 

(i)  A  pledge  of  real  estate  or  chattels 
by  a  third  party  may  be  taken  as  security 
when  the  property  owned  by  the 
applicant  is  not  adequate  to  secure  the 
loan. 

(ii)  Other  property  that  cannot  be 
converted  to  cash  without  jeopardiziRg 
the  applicant's  farm  operation  or 
imposing  substantial  financial  penalty 
on  the  applicant  may  be  taken  as 
additional  security  when  the  property 
owned  by  the  applicant  is  not  adequate 
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to  secure  the  loan.  Examples  of  such 
security  include  but  are  not  limited  to 
cash  surrender  value  of  life  insurance, 
securities,  patents  and  copyrights,  and 
membership  or  stock  in  cooperatives 
and  associations. 

(b)  Security  for  real  estate  type 
puqx)ses.  EM  loans  made  for  subtitle  A 
(real  estate)  purposes  will  be  secured  by 
real  estate.  Chattels  and/or  other 
security  also  may  be  taken  as  security. 
The  total  amount  of  seoirity  required 
will  be  the  lesser  of  150  percent  of  the 
loan  amount,  or  all  real  estate  owned  by 
the  applicant.  A  loan  will  be  considered 
adequately  secured  when  the  real  estate 
security  for  the  loan  is  at  least  equal  to 
the  loan  amount,  except  as  provided  for 
in  §  1945.169(e)(2)  of  this  section. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  security  in  excess  of  150 
percent  of  the  loan  amount  will  only  be 
taken  when  it  is  not  practicable  to 
separate  the  property,  i.e..  a  tract  of 
>  land.  In  unusual  cases,  tbe  loan 
approval  official  may  require  a  cosigner 
as  defined  in  §  1910.3(d]  of  subpart  A  of 
part  1910  of  this  chapter,  or  a  pledge  of 
security  from  someone  other  than  tiie 
applicant(s).  A  pledge  of  secxirity  is 
preferable  to  a  cosigner. 

(1)  Real  estate  security. 

(i)  A  mortgage  will  be  taken  on  all  real 
estate  repaired  or  rehabilitated, 
refinanced,  or  improved  with  EM  funds, 
and  by  any  additional  real  estate 
security  needed  to  meet  the 
requirements  of  this  section. 

(ii)  Security  will  also  include 
assignments  of  leases  or  leasehold 
interests  which  have  mortgageable 
value,  water  rights,  easements,  rights  of 
way,  mineral  rights,  and  royalties. 

(iii)  A  first  lien  is  required  on  real 
estate,  when  available.  Loans  may  be 
secured  by  a  junior  ben  on  real  estate 
provided: 

(A)  Prior  lien  instruments  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,  insurance,  and  other 
costs  needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  summary  forfeiture,  or 
other  clauses  that  may  jeopardize  the 
Government's  interest  or  the  applicant's 
ability  to  pay  the  loan  imless  any  such 
undesirable  provision  is  waived, 
modified,  or  subordinated  insofar  as  the 
Government  is  concerned. 

(B)  Agreements  are  obtained  from 
prior  lienholders  to  give  notice  of 
foreclosure  to  FmHA  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  will  be  obtained  as  provided  in 
subpart  B  of  part  1927  of  this  chapter, 
except  as  modified  by  the 
"Memorandtun  of  Underatandlng-FXIA- 
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FmHA.'  FmHA  Instruction  2000-R 
(availab  e  in  any  FmHA  office). 

(2)  chattel  security.  Loans  will  be 
securedl>y  chattels  as  follows: 

(i)  A  nrst  lien  will  be  taken  on 
equipment  or  fixtures  purchased  or 
reflnanaed  with  loan  funds  whenever 
such  property  cannot  be  included  in  the 
real  estake  lien  and  the  additional 
securityiis  needed  to  sectire  the  loan. 

(ii)  Qiattel  security  %vill  be  obtained 
when  there  is  not  enough  real  estate 
security  ior  the  loan. 

(iii)  The  same  collateral  may  be  used 
to  secun  ( two  or  more  loans  made,  direct 
or  guara  iteed.  to  the  stmie  borrower. 
Therefofe,  junior  liens  on  chattels  may 
be  takenj  when  there  is  enough  equity  in 
the  prop  Brty.  However,  when  possible,  a 
first  lien  on  selected  chattel  items 
should  I  e  obtained. 

(iv)  Cttattel  security  liens  will  be 
obtained  and  kept  effective,  as  provided 
in  subpi  rt  A  of  part  1962  of  this  chapter. 

(3)  Otter  security. 

(i)  A  p  ledge  of  real  estate  by  a  third 
party  mi  y  bo  taken  as  security  when  the 
real  esta  e  owned  and  to  be  acquired  by 
the  appi  cant  is  not  adequate  to  secure 
the  loan 

(ii)  Ot  ler  property  may  be  taken  as 
addition  d  security  when  the  real  estate 
owned  a  nd  to  be  acquired  by  the 
applican  t  is  not  adequate  to  secure  the 
loan.  Exi  imples  of  such  security  include 
but  are  E  ot  limited  to  cash  siirrender 
value  of  ife  insurance,  securities, 
patents  ( nd  copyrights,  and 
member  hip  or  stock  in  cooperatives 
and  asso  nations. 

(c)  No  wssential  assets.  Nonessential 
assets  ar  i  assets  which  the  applicant  has 
an  owne  ship  interest  in  that  do  not 
contribu  e  a  net  income  to  pay  family 
living  ex  senses  or  to  maintain  a  sound 
farming  i  iperation  (see  §  1962.17  of 
subpart  I  i  of  part  1962  of  this  chapter 
for  furthi  sr  guidance).  A  lien  will  be 
taken  on  all  nonessential  assets  if  an 
applican  t  cannot  or  will  not  dispose  of 
the  asset  i  and  use  the  proceeds  to 
reduce  t  le  FmHA  credit  needs  prior  to 
loan  clo«  ing.  The  150  percent  security 
requlrenlent  does  not  apply  16 
nonessential  assets. 


§1951.910   OonsMerattonofborrowWs 
other  assMs  for  NEW  APPLICATIONS. 


PART  1{  51-^EfWiaNG  AND 
COLLEC  nONS 

8.  The  authority  citation  for  part  1951 
continue  s  to  read  as  follows: 

Author  ly:  42  U.S.C  1480;  5  U.S.C.  301;  7 
CFR  2.23;  7  CFR  2.70. 

Subpart  JS— Farmer  Programs  Account 
Serviclnd  Policies 

9.  Sect  on  1951.910  is  amended  by 
revising  taragraph  (b)  to  read  as  follows: 


JMI 


(b)  Lien  on  certain  assets.  Delinquent 
borrowers  must  pledge  certain  assets, 
essential  and  nonessential, 
unencumbered  to  FmHA  as  security  at 
the  time  FmHA  loans  are  restructured, 
as  follows: 

(1)  The  best  lien  obtainable  will  be 
taken  on  all  assets  owned  by  the 
borrower.  When  the  borrower  is  an 
entity,  the  best  lien  obtainable  will  be 
taken  on  all  assets  owned  by  the  entity, 
and  all  assets  owned  by  all  members  of 
the  entity.  Different  lien  positions  on 
real  estate  are  considered  separate  and 
identifiable  collateral. 

(2)  Security  will  include,  but  is  not 
limited  to.  the  following:  land, 
buildings,  structures,  fixtures, 
machinery,  equipment,  Uvestock. 
Uvestock  products,  growing  crops, 
stored  crops,  inventory,  supplies, 
accounts  receivable,  certain  cash  or 
special  cash  collateral  accounts, 
marketable  securities,  certificates  of 
ownership  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 

(3)  Security  will  also  include 
assigmnents  of  leases  or  leasehold 
interests  having  mortgageable  value, 
revenues,  royalties  from  mineral  rights, 
patents  and  copyrights,  and  pledges  of 
security  by  third  parties. 

(4)  The  exceptions  set  forth  in 

§  1941.19(c)  ofsubpart  A  of  part  1941 

(5)  These  assets  will  be  considered  as 
additional  security  for  the  loans  as  well 
as  any  shared  appreciation  agreement. 
The  value  of  the  essential  assets  will  not 
be  included  in  the  NRV  calculation  to 
determine  restructure.  The  FmHA  lien 
will  be  taken  only  at  the  time  of  closing 
the  restructured  FmHA  loans. 

Dated:  January  8. 1994. 

Bob  J.  Nash. 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

(PR  Doc.  94-944  Filed  01-13-94;  8:45  am| 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  93-024-1] 

Brucellosie  SurveHianoe;  MCt  Reactor 
Prevalenoe  Rates 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  brucellosis  regulations  to  eliminate 


the  requirement  that  States  maintain 
specified  Market  Cattle  Identification 
(MQ)  reactor  prevalence  rates  to 
maintain  their  official  classifications. 
We  are  proposing  Instead  to  require  the 
States  to  successfully  close 
(epidemiologically  investigate  and 
resolve)  certain  percentages  of  cases 
detected  through  the  MQ  program.  We 
beheve  these  amendments  would  better 
serve  Federal  and  State  animal  health 
officials  in  their  efforts  to  prevent  the 
interstate  spread  of  brucellosis. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
February  14, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analjrsis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
024-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC.  between 
8  a.m.  and  4:30  pjn.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Eh-. 
M.J.  Cilsdorf,  National  Brucellosis 
Epidemiologist,  Cattle  EMseases  and 
Surveillance  Staff.  VS.  APHIS.  USDA, 
room  731,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
(301)  436-4918. 

SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis  is  an  infectioxis  disease  of 
certain  animals  and  hiunans.  In  its 
principal  animal  hosts,  it  is 
characterized  by  abortion  and  impaired 
fertility.  Through  a  cooperative  Federal- 
State  effort,  the  United  States  is  now 
approadiing  total  eradication  of  the 
field  strain  Brucella  abortus  in  domestic 
cattle  and  bison  herds.  As  of  May  1993, 
there  were  only  337  known  infected 
cattle  and  bison  herds,  aiul  the  U.S. 
Department  of  Agriculture  (USDA)  had 
declared  32  States,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands  fne  of  the  disease. 
Fewer  than  500  new  infected  herds  were 
identified  last  year.      

The  regulations  in  9  CFR  part  78 
(referred  to  below  as  the  regulations) 
gown  the  interstate  movement  of 
cattle,  bison,  and  svrine  to  prevent  the 
spread  of  brucellosis.  Section  78.1 
defines  the  terms  used  in  the 
regulations.  In  accordance  with  §  78.1, 
States  and  areas  can  be  classified  as 
Class  Free,  Class  A,  Class  B,  or  Qass  C 


These  terms  refer  to  stages  of  the 
eradication  process  as  determined  by 
the  USDA's  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and  State 
animal  health  officials.  Class  Free  States 
and  areas  are  considered  to  be  free  of 
Brucella  abortus  in  all  domestic 
livestock,  and  Class  C  States  and  areas 
have  the  highest  levels  of  brucellosis 
infection.  Section  78.1  sets  forth  the 
standards  States  or  areas  must  meet  to 
achieve  and  nmtntain  each  of  the 
classifications. 

One  standard  for  classification  is  the 
Market  Cattle  Identification  (MQ) 
reactor  prevalence  rate.  Under  the  MQ 
program,  slaughtering  establishments 
must  collect  blood  samples  from  95 
percent  of  all  cows  and  bulls  2  years  of 
age  and  older  (known  as  MQ  test  cattle). 
The  samples  are  then  subiected  to  an 
official  brucellosis  test.  Animals  that 
have  serologically  positive  results  to  the 
official  brucellosis  test  administered 
under  the  MQ  program  an  MCI 
reactors.  The  regulations  require  animal 
health  officials  to  trace  MQ  reactora  to 
the  farm  of  origin  and  conduct  an 
epidemiologic  investigation,  to  evaluate 
the  risk  that  brucellosis  could  spread 
from  the  farm  of  origin.  Class  Free  and 
Class  A  States  and  areas  must  trace  at 
least  90  percent  of  all  MQ  reactors  to 
the  farm  of  origin,  and  Class  B  and  Class 
C  States  and  areas  must  trace  at  least  80 
percent  to  the  farm  of  origin.  When 
required  by  the  results  of  the 
epidemiologic  investigation,  herd  blood 
tests  must  be  conducted  or  the  herds 
must  be  confined  to  the  premises  under 
quarantine.  Examples  of  when  herd 
testing  ot  quarantine  may  not  be 
necessary  include  cases  where 
epidemiologic  investigation  reveals  the 
MCI  reactor  results  were  not  caused  by 
field  strains  of  Brucella,  or  that  the  herd 
has  been  or  will  be  sent  to  slaughter. 

The  MQ  reactor  prevalence  rate  is  the 
rate  of  infection  in  a  State  or  area's 
cattle  population  based  on  the 
percentage  of  MQ  reactors  found  in  the 
total  number  of  MQ  tested  cattle.  Under 
the  regulations.  Class  Free  States  and 
areas  must  maintain  a  12-consecutive- 
month  MQ  reactor  prevalence  rate  not 
to  exceed  0.050  percent.  For  Class  A 
States  a.Tid  areas,  the  rate  must  not 
exceed  0.10  percent,  and  for  Class  B 
States  and  areas,  the  rate  must  not 
exceed  0.30  percent.  Class  C  States  and 
areas  have  an  MQ  reactor  prevalence 
rate  that  exceeds  0.30  percent.  Class 
Free,  Class  A.  and  Class  B  States  and 
areas  that  exceed  the  required 
percentages  may  be  reclassified  to  a 
lower  classification. 

Tests  used  to  identify  MQ  reactors 
detect  not  only  serum  titers  caused  by 
brucellosis  infection  but  also  senun 


titers  caused  by  certain  other  organisms 
and  by  vaccination.  As  a  result  of  such 
sptirioiu  titers,  an  '>«timatft  of 
brucellosis  prevalence  based  solely  on 
the  MQ  reactor  prevalence  rate  in  a 
State  or  area  would  overestimate  the 
rate  of  brucellosis  infection. 
Nevertheless,  the  MQ  reactor  data  has 
been  helpful  to  Federal  and  State  animal 
heahh  officials  who  use  the  rates  of  the 
individual  States  and  areas  to  reveal 
trends  and  to  compare  their  progress  in 
eradicating  brucellosis. 

When  the  United  Sutes  had 
thousands  of  infected  herds,  we  did  not 
consider  the  effect  of  spurious  titers  on 
the  States'  and  areas'  MQ  reactor 
prevalence  rates  to  be  significant 
However,  as  the  level  ofbrucelkMis 
infection  in  this  country  has  declined, 
the  proportion  of  spurious  titers  in  the 
MQ  reactor  prevalenoe  rates  has 
increased.  As  a  result,  in  Class  Free 
States  and  areas,  the  MQ  nactor 
prevalence  rate  may  coosiat  entirely  of 
spurious  titers.  Tbuefore,  we  no  longer 
believe  a  State  or  area's  MQ  reactor 
prevalence  rate  is  a  good  indication  of 
its  eradicatioA  progress,  and  we  are 
proposing  to  eliminete  the  requiremeitf 
in  the  regulations  that  States  and  areas 
meet  specific  MQ  reactor  provaleiu» 
rates  to  maintain  their  official 
classifications. 

If  States  no  longer  need  to  meet 
specific  MQ  reactor  prevalence  rates, 
we  believe  it  is  even  more  important  for 
the  States  to  concentrate  on  the 
activities  required  fellowing 
identification  of  an  MQ  reactor 
(tracebacks,  epidaoxiologic 
investigations,  and,  usually,  herd  testing 
or  quarantine).  The  epidexniologic 
investigation  and  henl  testing  can  reveal 
whether  an  MQ  reaction  is  a  spiuious 
titer  or  a  vahd  indication  of  brucellosis. 
If  herd  testing  reveals  one  or  morq 
animals  that  test  positive  to  the  official 
test  for  brucellosis  (brucellosis  reactors), 
all  other  animala  in  the  herd  are 
considered  brucellosis  exposed. 
Brucellosis  reactor  cattle  and  brucellosis 
exposed  cattle  may  move  interstate  only 
in  accordance  with  subpart  B  of  part  78 
(§§  78.5  through  78.14),  to  control  the 
spread  of  brucellosis. 

If  a  herd  is  quarantined  in  lieu  of 
testing  following  epidemiologic 
investigation  of  an  MQ  reactor  herd,  the 
quarantine  protects  against  the 
possibility  that  the  herd  may  be  infected 
and  could  spread  brucellosis. 

Herd  testing  or  quarantine  only  occur 
for  MQ  reactor  cases  that  are 
"successfully  closed"  (defined  below). 
The  larger  the  number  of  MQ  reactor 
cases  that  are  not  successfully  closed, 
the  greater  the  possibility  that 
brucellosis  could  spread  from  herds 


associated  with  the  uninvestigated  MCI 
reactors.  Therefore,  we  are  proposing  to 
require  that  a  minimum  percentage  of 
MQ  reactor  cases  must  be  successfully 
closed.  ^ 

We  would  consider  MQ  reactor  cases 
that  have  been  traced  to  the  farm  of 
origin  to  be  successfully  closed  when: 
(1)  An  epidemiologic  investigation  is 
completed  within  specifled  time  limits; 
and  (2)  the  herd  is  tested,  or  State  or 
APHIS  animal  health  officials  confine 
the  animals  to  their  premises  under 
quarantine;  or  (3)  State  or  APHIS  animal 
health  officials  determine  there  is 
justification  for  not  testing  the  herd  or 
quarantining  it.  We  propose  to  add  to 
§  78.1  a  definition  of  "successfully 
closed  case"  that  reflects  this  standard 
for  successful  closure. 

For  Class  Free  and  Class  A  States, 
animal  health  officials  would  have  to 
complete  the  epidemiologic 
investigation  within  15  days  after  they 
are  notified  by  the  cooperative  State- 
Federal  laboratory  that  brucellosis 
reactors  were  found  on  an  MCI  test.  For 
Class  B  and  Class  C  States,  the  time 
limit  would  be  30  days.  This  time 
standard  for  completing  the 
epidemiologic  investigation  is  the  same 
standard  required  in  the  current 
regulations.  Experience  with  brucellosis 
program  operations  has  shown  the  time 
limits  to  be  long  enough  to  be  workable 
for  animal  health  officials,  and  short 
enough  to  support  effective  controls  on 
the  spread  of  brucellosis. 

We  believe  there  are  circumstances 
that  would  constitute  acceptable 
justification  for  not  testing  or 
quarantining  a  herd  following  an  MQ 
reactor  traceback.  The  current 
regulations  merely  state  that  herd 
testing  or  quarantine  will  be  employed 
"[Wlhen  required  by  the  results  of  the 
epidemiologic  investigation."  We  would 
like  to  provide  more  specific  guidance 
concerning  when  it  would  be  justified  to 
forego  herd  testing  or  quarantine. 

We  are  proposing  to  require  that  herd 
blood  tests  be  conducted  or  the  herd  be 
confined  to  the  premises  under 
quarantine  within  30  days  after 
notification  that  brucellosis  reactors 
were  found  on  the  MCI  test,  imless  a 
designated  epidemiologist  determines 
that: 

1.  The  brucellosis  reactor  is  located  in 
a  herd  in  a  difl^erent  State  than  the  State 
where  the  MQ  blood  sample  was 
collected.  In  such  cases  a  State 
representative  or  APHIS  representative 
must  give  written  notice  of  the  MQ  test 
results  to  the  State  animal  health  official 
in  the  State  where  the  brucellosis 
reactor  is  located;  or, 

2.  Evidence  indicates  that  the 
brucellosis  reactor  is  from  a  herd  that  no 
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longer  ]  resents  a  risk  of  spreading 
brucellosis,  or  is  from  a  herd  that  is 

to  be  infected  with  brucellosis. 
Such  e\|idence  could  include,  but  is  not 
limited  to,  situations  where: 

a.  Th*  brucellosis  reactor  is  traced 
back  to  1  herd  that  has  been  sold  for 
slaughti  tT  in  entirety:  In  this  case,  the 
potential  for  the  herd  to  spread 
brucellosis  no  longer  exists. 

b.  The  brucellosis  reactor  is  traced 
back  to  IB  herd  that  is  certified 
brucellosis  free  and  is  100-percent 
vaccinated.  In  such  cases  it  is  probable 
that  th^  MQ  test  was  a  false  positive, 
due  to  4  titer  caused  by  the  vaccine. 

brucellosis  reactor  showed  a    . 
on  the  MQ  test  and  is  traced 
dairy  herd  that  is  100  percent 
:ed  and  has  tested  negative  to 
the  most  recent  brucellosis  ring  test 
requirejl  by  the  regulations.  This  is 
anothea  case  where  the  probability  of  a 
false  positive  or  other  error  in  the  MCI 
test  is  far  greater  than  the  probability 
that  the  herd  of  origin  is  affected  by 
brucelljisis. 

Animal  health  officials  could  report  a 
traceback  to  a  farm  of  origin  in  another 
State  as  a  successfully  closed  case 
becaus^  we  do  not  expect  animal  health 
official!  to  conduct  epidemiologic 
investigations  and  herd  testing  in 
anothei  State.  However,  as  part  of 
success  fully  closing  the  case  we  would 
require  them  to  notify  in  writing  the 
State  animal  health  official  in  the  State 
where  ttie  farm  of  origin  is  located  so 
officials  in  that  State  could  take  proper 
foUowHip  action. 

Und^  this  proposal.  Class  Free  and 
Class  A  States  and  areas  would  need  to 
successfully  close  at  least  95  percent  of 
the  MCI  reactor  cases  traced  to  the  farm 
of  origin,  and  Class  B  and  Class  C  States 
and  axejas  would  need  to  successfully 
close  at  least  90  percent  of  such  cases. 
This  means  that  1  in  20  MCI  reactor 
cases  cpuld  be  left  imclosed  in  Class 
Free  and  Class  A  States,  and  1  in  10 
reactoncases  could  be  left  xmclosed  in 
Class  Bi  and  Class  C  States. 

If  adopted,  this  proposal  would 
reducejcurrent  recordkeeping 
requiretnents  for  the  States.  While  State 
officials  would  still  need  to  compile 
data,  ttie  time  involved  should  be  much 
less  thdn  what  is  currently  required  for 
compu  ing  the  MCI  reactor  prevalence 
rate.  U  ider  our  proposal,  States  would 
focus  t  leir  recordkeeping  on  a  fairly 
small  t  umber  of  MQ  reactors,  rather 
than  til  e  much  larger  number  of  cattle 
with  ni  gative  MCI  test  results.  States 
would  no  longer  need  to  count  all  cattle 
tested,  separate  out  cattle  from  other 
States,  and  then  calculate  an  MCI 
reactor  prevalence  rate  based  on  the 
numbe  :  of  their  State's  cattle  that  were 


tested  and  the  nimiber  of  MQ  reactors 
fotmd  through  such  testing.  Instead, 
each  State  would  need  to  include  in  its 
annual  report  to  APHIS  the  percentage 
of  MQ  reactor  cases  it  successfully 
closes. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  proposed  rule: 

(1)  Would  have  an  effect  on  the 
economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  enviromnent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arisiivg  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Only  State  animal  health  agencies 
would  be  affected  by  this  proposed  rule; 
it  would  have  no  effect  on  the  private 
sector.  State  animal  health  officials 
would  need  to  provide  information  on 
only  the  MQ  reactors  detected  each 
month  instead  of  total  numbers  of  MCI 
test  cattle  slaughtered.  They  would  also 
need  to  maintain  records  of  the  numbers 
of  MCI  reactor  cases  that  are 
successfully  closed  and  report  the 
percentage  of  successfully  closed  cases 
annually  to  APHIS.  The  States  are 
already  required  to  carry  out  the 
activities  that  constitute  successful  case 
closure. 

Under  these  circimistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted: 

(Ij  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted; 

(2)  No  retroactive  effect  will  be  given 
to  this  rule;  and 

(3)  Administrative  proceedings  will 
not  be  required  before  parties  may  file 
suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB.  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to: 

(1)  Chief,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  USDA,  room 
804,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782;  and 

(2)  Clearance  Officer,  OIRM.  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation.    

Accordingly,  9  CFR  part  78,  subpart 
A,  would  be  amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g. 
115. 117. 120. 121, 123-126, 134b,  134£;  7 
CFR  2.17,  2.51,  and  371.2(d). 

2.  Section  78.1  would  be  amended  as 
follows: 

a.  A  new  definition  of  SuccessftJly 
closed  case  would  be  added,  in 
alphabetical  order,  to  read  as  set  forth 
below. 

b.  In  the  definition  of  Qass  A  State  or 
area,  paragraph  (a)(2)(ii)  would  be 
revised  to  read  as  set  forth  below  and 
paragraph  (c)  would  be  removed. 

c.  In  tne  definition  of  Class  B  State  or 
area,  paragraph  (a)(2)(ii)  would  be 
revised  to  read  as  set  forth  below  and 
paragraph  (c)  would  be  removed. 

d.  In  the  definition  of  Qass  C  State  or 
area,  paragraph  (a)(2)(ii)  would  be 
reviseid  to  read  as  set  forth  below  and 
paragraph  (c)  would  be  removed. 
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e.  In  the  definition  of  Class  Free  State 
or  area,  paragraph  (a)(2Mii)  would  be 
revised  to  read  as  set  forth  below  and 
paragraph  (c)  would  be  removed. 

§78.1    Oeflnitions. 


Class  A  State  or  area.  *  * 

(a)»  •  • 

(2) 


(ii)  Brucellosis  reactors — (A) 
Tracebacks.  At  least  90  percent  of  all 
brucellosis  reactors  found  in  the  course 
of  MQ  testing  must  be  traced  to  the 
farm  of  origin. 

(B)  Successfully  closed  cases.  The 
State  or  area  must  successfully  close  at 
least  95  percent  of  the  MQ  reactor  cases 
traced  to  the  farm  of  origin  dtiring  the 
12-consecutive-month  period 
immediately  prior  to  the  most  recent 
anniversary  of  the  date  the  State  or  area 
was  classified  Class  A.  To  successfully 
close  an  MQ  reactor  case.  State 
representatives  or  APHIS 
representatives  must  conduct  an 
epidemiologic  investigation  at  the  farm 
of  origin  within  15  days  after 
notification  by  the  cooperative  State- 
Federal  laboratory  that  brucellosis 
reactors  were  found  on  the  MQ  test. 
Herd  blood  tests  must  be  conducted  or 
the  herd  must  be  confined  to  the 
premises  under  quarantine  within  30 
days  after  notification  that  brucellosis 
reactors  were  found  on  the  MQ  test, 
unless  a  designated  epidemiologist 
determines  that: 

(1)  The  brucellosis  reactor  is  located 
in  a  herd  in  a  difiiarent  State  than  the 
State  where  the  MQ  blood  sample  was 
collected.  In  such  cases  a  State 
representative  or  APHIS  representative 
must  give  written  notice  of  the  MQ  test 
results  to  the  State  animal  health  official 
in  the  State  where  the  brucellosis 
reactor  is  located;  or. 

(2]  Evidence  indicates  that  the 
brucellosis  reactor  is  from  a  herd  that  no 
longer  presents  a  risk  of  spreading 
brucellosis,  or  is  frt>m  a  herd  that  is 
unlikely  to  be  infected  with  brucellosis. 
Such  evidence  could  include,  but  is  not 
limited  to,  situations  where: 

(/)  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  has  been  sold  for 
slaughter  in  entirety; 

Ui)  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  is  certified 
brucellosis  free  and  is  100-percent 
vaccinated;  or, 

{Hi)  The  brucellosis  reactor  showed  a 
low  titer  in  the  MQ  test  and  is  traced 
back  to  a  dairy  herd  that  is  100  percent 
vaccinated  and  has  tested  negative  to 
the  most  recent  brucellosis  ring  test 
required  by  this  section  for  henls 
producing  milk  for  sale. 


Class  B  State  or  area.  *  •  • 

(a)*  •  • 

(2)  •  •  • 

(ii)  Brucellosis  reactors— (A) 
Tracebacks.  At  least  80  percent  of  all 
brucellosis  reactors  foimd  in  the  course 
of  MQ  testing  must  be  traced  to  the 
farm  of  origin. 

(B)  Successfully  closed  cases.  The 
State  or  area  must  successfuUy  close  at 
least  90  percent  of  the  MQ  reactor  cases 
traced  to  the  farm  of  origin  during  the 
12-consecuUve-month  period 
immediately  prior  to  the  most  recent 
aimiversary  of  the  date  the  State  or  area 
was  classified  Qass  B.  To  successfully 
close  an  MQ  reactor  case.  State 
representatives  or  APHIS 
representatives  must  conduct  an 
epidemiologic  investigation  at  the  farm 
of  origin  within  30  days  after 
notification  by  the  cooperative  State- 
Federal  laboratory  that  brucellosis 
reactors  were  found  on  the  MQ  test. 
Herd  blood  tests  must  be  conducted  or 
the  herd  must  be  confined  to  the 
premises  under  quarantine  within  30 
days  after  notification  that  brucellosis 
reactors  were  found  on  the  MQ  test, 
unless  a  designated  epidemiologist 
determines  that: 

(J)  The  brucellosis  reactor  is  located 
in  a  herd  in  a  different  State  than  the 
State  where  the  MQ  blood  sapiple  was 
collected.  In  such  cases  a  State 
representative  or  APHIS  representative 
must  give  written  notice  of  the  MQ  test 
results  to  the  State  animal  health  official 
in  the  State  where  the  brucellosis 
reactor  is  located;  or, 

[2]  Evidence  indicates  that  the 
brucellosis  reactor  is  from  a  herd  that  no 
longer  presents  a  risk  of  spreading 
brucellosis,  or  is  from  a  herd  that  is 
imlikely  to  be  infected  with  brucellosis. 
Such  evidence  could  include,  but  is  not 
limited  to,  situations  where: 

(j)  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  has  been  sold  for 
slaughter  in  entirety; 

(ji)  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  is  certified 
brucellosis  fi-ee  and  is  100-percent 
vaccinated;  or, 

(Hi)  The  brucellosis  reactor  showed  a 
low  titer  in  the  MQ  test  and  is  traced 
back  to  a  dairy  herd  that  is  100  percent 
vaccinated  and  has  tested  negative  to 
the  most  recent  brucellosis  ring  test 
required  by  this  section  for  herds 
producing  milk  for  sale. 

Qass  C  State  or  area.  •  •  • 

(a)*  •  * 

(2)  •  •  • 

(ii)  Brucellosis  reactors. — (A) 
Tracebacks.  At  least  80  percent  of  all 
brucellosis  reactors  found  in  the  course 
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of  MQ  testing  must  be  traced  to  the 
farm  of  origin. 

(B)  Successfully  closed  cases.  The 
State  or  area  must  successfully  close  at 
least  90  percent  of  the  MCI  reactor  cases 
traced  to  the  farm  of  origin  during  the 
12-consecutive-month  period 
immediately  prior  to  the  most  recent 
anniversary  of  the  date  the  State  or  area 
was  classified  Class  C.  To  successfully 
close  an  MCI  reactor  case.  State 
representatives  or  APHIS 
representatives  must  conduct  an 
epidemiologic  investigation  at  the  farm 
of  origin  within  30  days  after 
notification  by  the  cooperative  State- 
Federal  laboratory  that  brucellosis 
reactors  were  found  on  the  MCI  test. 
Herd  blood  tests  must  be  conducted  or 
the  herd  must  be  confined  to  the 
premises  under  quarantine  within  30 
days  after  notification  that  brucellosis 
reactors  were  found  on  the  MQ  test, 
imless  a  designated  epidemiologist 
determines  that: 

[1]  The  brucellosis  reactor  is  located 
in  a  herd  in  a  different  State  than  the 
State  where  the  MCI  blood  sample  was 
collected.  In  such  cases  a  State 
representative  or  APHIS  representative 
must  give  written  notice  of  the  MCI  test 
results  to  the  State  animal  health  official 
in  the  State  where  the  brucellosis 
reactor  is  located:  or, 

(2)  Evidence  indicates  that  the 
brucellosis  reactor  is  from  a  herd  that  no 
longer  presents  a  risk  of  spreading 
brucellosis,  or  is  from  a  herd  that  is        v 
unlikely  to  be  infected  with  brucellosis.  " 
Such  evidence  could  include,  but  is  not 
limited  to,  situations  where: 

(/)  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  has  been  sold  for 
slaughter  in  entirety; 

[if]  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  is  certified 
brucellosis  free  and  is  100-percent 
vaccinated;  or, 

[Hi]  The  brucellosis  reactor  showed  a 
low  titer  in  the  MCI  test  and  is  traced 
back  to  a  dairy  herd  that  is  100  percent 
vaccinated  and  has  tested  negative  to 
the  most  recent  brucellosis  ring  test 
required  by  this  section  for  herds 
producing  milk  for  sale. 
•        •        *        »        » 

Class  Free  State  or  area.  •  *  * 

(a)*  •  * 

(2)*  *  • 

(ii)  Brucellosis  reactors. — (A) 
Tracebacks.  At  least  90  percent  of  all 
brucellosis  reactors  found  in  the  course 
of  MCI  testing  must  be  traced  to  the 
farm  of  origin. 

(B)  Successfully  closed  cases.  The 
State  or  area  must  successfully  close  at 
least  95  percent  of  the  MCI  reactor  cases 
traced  to  the  farm  of  origin  during  the 
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12-coi|secutive-month  period 

prior  to  the  most  recent 
of  the  date  the  State  or  area 

Class  Free.  To 
close  an  MCI  reactor  case, 
representatives  or  APHIS 
.must  conduct  an 
iologic  investigation  at  the  farm 
within  15  days  after 

by  the  cooperative  State- 
laboratory  that  brucellosis 
were  found  on  the  MCI  test, 
yiood  tests  must  be  conducted  or 
must  be  confined  to  the 
under  quarantine  within  30 
notification  that  brucellosis 
were  found  on  the  MCI  test, 
a  designated  epidemiologist 
that: 
brucellosis  reactor  is  located 
in  a  different  State  than  the 
\  'here  the  MCI  blood  sample  was 
'.  In  such  cases  a  State 

or  APHIS  representative 
ve  vmtten  notice  of  the  MCI  test 
to  the  State  animal  health  official 
state  where  the  brucellosis 
is  located;  or, 
^idence  indicates  that  the 

reactor  is  from  a  herd  that  no 
presents  a  risk  of  spreading 
osis,  or  is  from  a  herd  that  is 
y  to  be  infected  with  brucellosis, 
dence  could  include,  but  is  not 
to,  situations  where: 

brucellosis  reactor  is  traced 
a  herd  that  has  been  sold  for 
er  in  entirety; 

brucellosis  reactor  is  traced 
a  herd  that  is  certified 
osis  free  and  is  100-percent 

or, 
'  Tie  brucellosis  reactor  showed  a 

in  the  MCI  test  and  is  traced 
td  a  dairy  herd  that  is  100  percent 
vaccin  ited  and  has  tested  negative  to 
the  mc  st  recent  brucellosis  ring  test 
require  d  by  this  section  for  herds 
produt  ing  milk  for  sale. 
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Sued  essfuUy  closed  case.  Follow  up  of 
reactor  traceback  with  an 
liologic  investigation  which 
in  brucellosis  testing  or 
quarantine  of  the  herd  of  origin,  or  a 
detem  ination  by  a  designated 
osis  epidemiologist  that 
fie  ation  exists  for  not  testing  or 
quaraqtining  the  herd  of  origin. 


Done  in  Washington,  DC,  this  10th  day  of 
1994. 
Patricii  Jensen, 

Acting ,  \ssistant  Secretary.  Marketing  and 
on  Services. 
94-994  Filed  1-13-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-S9] 

Proposed  Modification  of  Class  D 
Airspace:  Roswell,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  current  Class  D  airspace  and 
to  establish  a  Class  E  extension  to  the 
Class  D  surface  area  at  Roswell,  NM. 
This  action  proposes  to  amend  a 
previous  airspace  action  that  established 
a  14.8  NM  Class  D  airspace  extension  to 
the  Class  D  surface  area  for  Roswell, 
NM.  Because  the  arrival  extension  is . 
greater  than  two  miles,  it  should  have 
been  classified  as  Class  E  airspace. 
However,  it  was  incorrectly  classified  as 
Class  D  airspace.  The  intended  effect  of 
this  proposal  is  to  reclassify  a  portion  of 
the  current  Class  D  airspace  extension  at 
Roswell,  NM  to  a  class  E  airspace 
extension  to  contain  instrument 
approach  procedures  and  to  provide 
adequate  Class  D  airspace  to  contain  IFR 
operations  and  require  two-way  radio 
communications  at  Roswell  Industrial 
Air  Center. 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-59,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
222-5595. 

SUPPLEMENTARY  INFORMATION: 


Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related         ' 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  and  be  submitted  in 
triphcate  to  the  address  listed  under  the 
caption  ADDRESSES.  Commenters 
wishing  the  FA.A  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  postcard 
containing  the  following  statement: 
"Comments  to  Airspace  Docket  No.  93- 
ASVV-59."  The  postcard  will  be  date 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  at  2601 
Meacham  Boiilevard,  Fort  Worth,  TX, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  hst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  D  airspace  at  Roswell,  NM. 
The  current  Class  D  airspace  at  Roswell 
Industrial  Air  Center,  NM,  was  modified 
by  rulemaking  action  dated  December 
12, 1993  (58  FR  63885).  That 
modification  included  an  extension  of 


the  Class  D  airspace  within  3.7  miles 
each  side  of  the  Chisum  Very  High 
Omni-Directional  Radio  Range/Tactical 
Air  Navigation  (VORTAC)  290"  radial 
extending  from  the  5.0-mile  radius  to 
14.8  miles  northwest  of  the  airport.  That 
extension  to  the  Class  D  airpace  in 
excess  of  2  nautical  miles  should  have' 
been  classified  as  Class  E  airspace.  The 
intended  effect  of  this  proposal  is  to 
reclassify  a  portion  of  the  current  Class 
D  airspace  extension  at  Roswell.  NM  to 
a  Class  E  airspace  extension  to  contain 
instnmient  approach  procedures  and  to 
provide  adequate  Class  D  airspace  to 
contain  IFR  operations  and  require  two- 
way  radio  communications  at  Roswell 
Industrial  Air  Center. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  pubUshed  in  Paragraph  5000  and 
Class  E  airspace  areas  designated  as 
extensions  to  Class  D  surface  areas  are 
published  in  Paragraph  6004  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authoritjr:  49  U.S.C  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  E)esignation8  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  5000  General 

•  •        •        •        • 

ASW  hfM  D  Roswell,  NM  (Modify) 
Roswell  Industrial  Air  Center.  NM  (lat. 
33'"18'05"N.,  long.  104''31'50"W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  6.200  feet  MSL 
within  a  S-mile  radius  of  Roswell  Industrial 
Air  Center.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Paragraph  6004    Qass  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
Surface  Area 

•  •         •         •         • 

ASW  NM  E4  Roswell,  NM  (New) 
Roswell  Industrial  Air  Center,  NM  (lat. 
33''18'05"N.,  long.  104''31'50'^.) 

That  airspace  extending  upward  from  the 
surface  within  3.7  miles  each  side  of  the 
Chisum  very  high  omni-directional  radio 
range/tactical  air  navigation  (VORTAC  290* 
radial  extending  from  the  5.0-mile  radius  to 
14.8  miles  northwest  of  the  airport.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published-in  the  Airport/Facility  Directory. 

•  •         •         •         • 

Issued  in  Fort  Worth,  TX,  on  January  7, 
1994. 

lamea  A.  Caudle, 

Acting  Manager,  Air  Traffic  Division, 
Sou  th  west  Region. 

(FR  Doc  94-902  Filed  1-13-94;  8.45  am) 
MUJNO  COOC  4*t»-i»-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  200 
RIN3220-AB05 

Availability  of  Information  to  the  Public 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  establishing  fees  to  be 
assessed  in  connection  with  the  search 
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for  records  and  provision  of  documents 
by  the  Board.  The  proposed  rule 
increases  some  of  the  fees  based  on 

updates  of  estimates  of  direct  costs  to 
the  Board  of  providing  these  services 
and  adds  a  fee  for  transmittal  of 
documents  by  other  than  regular  mail. 

DATES:  Comments  shall  be  submitted  on 
or  before  February  14, 1994. 

ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  COMTACT: 
Michael  C.  Litt,  Bureau  of  Law,  Railroad 
Retirement  Board,  644  Rush  Street, 
Chicago.  Illinois  60611,  (312)  751-4929. 
TDD  (312)  751-4701. 

SUPPt-EMENTARY  INFORMATION:  Title  5 
U.S.C  552(a)  requires  the  promulgation 
of  a  regulation  specifying  tiie  schedule 
of  fiees  applicable  to  the  processing  of 
requests  for  information.  These  feeis  are 
to  provide  for  the  recovery  of  the  direct 
costs  of  search,  duplication,  and  review. 
The  fees  currently  provided  for  in 
§  200.4(g)(1)  no  longer  reflect  the  actual 
costs  of  processing  requests  for 
information  and  do  not  include  fees  for 
specific  methods  of  transmittal  of 
doctmients.  Consequently,  the  Board 
proposes  to  increase  these  fees  presently 
found  in  §  200.4(g)  and  to  add  a  new 
paragraph  to  provide  a  charge  for 
transmittal  of  docimients  by  other  than 
regular  post. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291.  Therefore,  no  regulatory  impact 
analysis  is  required.  There  are  no 
information  collections  associated  with 
this  proposed  rule  within  the  meaning 
of  the  Paperworic  Reduction  Act  of  1980. 

List  of  Subjects  in  20  CFR  Part  200 

Railroad  employees.  Railroad 
retirement.  Railroad  unemployment 
insurance. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  11,  part  200  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  20O-GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231  flb)(5)  and  45 
IJS.C  362;  sec  20a4  «lao  issued  under  S 
U.S.C  552;  sec.  200.5  also  issued  under  5 
U.S.C  5S2a;  sec.  200.6  also  issued  under  S 
U.S.C  552b:  sec  200.7  also  issued  under  31 
U.S.C  3717. 

2.  Section  200.4  is  amended  by 
revising  paragraph  (g)(1)  to  read  as 
follows: 
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S  200.4    AvaUabiltty  Of  Infonnation  to 
puWic. 

•  • 

(g)* 

(1)  F^  schedule.  To  the  extent  that 
the  following  are  chargeable,  they  are 
chargeable  according  to  the  following 
schedule: 

(i)  Toe  charge  for  making  a  manual 
search  lor  records  shall  be  $14.00  per 
hour. 

(ii)  T  le  charge  for  reviewing 
docum<  nts  to  determine  whether  any 
portion  of  any  located  document  is 
permittsd  to  be  withheld  shall  be  $30.00 
per  hour; 

(iii)  'the  charge  for  making 
photocapies  of  any  size  dociunent  shall 
be  $.  1  olper  copy  per  page; 

(iv)  The  charge  fw  computer- 
generated  listings  or  labels  shall  include 
the  direct  cost  to  the  RRB  of  analysis 
and  programming,  where  required,  plus 
the  cost  of  computer  operations  to 
product  the  listing  or  labels.  The 
maximum  computer  search  charge  shall 
be  $2,451.60  per  hour  ($40.86  per 
minute  .  Search  time  shall  not  include 
the  tim )  expended  in  analysis  or 
prograi  iming  where  these  operations 
are  req  lired. 

(v)  T  lere  shall  be  no  charge  for 
transm  tting  docimients  by  regular  post 
The  ch  LTge  for  all  other  methods  of 
transm  tting  documents  shall  be  the 
actual  ( :ost  of  transmittaL 

•  *        •        •        • 

Datecl  January  5. 1994. 

By  Authority  of  the  Board. 
Beatrioa  Ezenki, 
Secretary  to  the  Board. 
(PR  Doc  94-436  Filed  t-13-94;  8:45  ami 
BiLUNO  eooE  no«-oi-u 


20CFF  Part200 
[RIN  32  lOnABOZ] 

A8ses$in«nt  or  Waiver  of  Interest, 
Penalties,  and  Admlnistratiye  Costs 
With  mspect  To  Collection  of  Certain 
Debts 

agency:  Railroad  Retirement  Board. 
.•.onONl  Proposed  rule. 

SUMMaJiv:  The  Raihoad  Retirement 
Board  IBoard]  proposes  to  amend  its 
reguladons  to  clarify  when  interest  and 
penalties  begin  to  accrue  on  an  amount 
owed  tp  the  Board  under  the  Railroad 
Unemployment  Insurance  Act  (RUIA). 
DATES:  Comments  must  be  received 
February  14, 1994. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicle.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 


JMI 


Thomas  W.  Sadler,  Assistant  General 
Counsel.  Bureau  of  Law.  Railroad 
Retirement  Board,  844  Rush  Street. 
Chicago,  Illinois  60611  (312)  751-4513; 
TDD  (312)  751-4701. 
SUPPI.EMENTARY  INFORMATION:  Section 
200.7(b)(2)  of  the  Board's  regulations 
provides  that: 

Interest  shall  accrue  &om  the  date  on 
which  notice  of  tite  debt  and  demand  for 
repayment  with  interest  is  first  mailed  or 
hand-delivered  to  the  debtor,  or  in  the  case 
of  a  debt  which  is  subject  to  section  10(c)  of 
the  Railroad  Retirement  Act  or  section  2(d) 
of  the  Railroad  Unemployment  Insurance 
Act,  interest  shall  accrue  from  the  date  that 
a  denial  of  waiver  or  recovery  is  mailed  or 
hand-delivered  to  the  debtor  or,  if  waiver  has 
not  been  requested,  upton  the  expiration  of 
the  time  witnin  which  to  request  wavier, 
except  as  otherwise  specified  in  this  section. 

Section  200.7(c)  of  the  regulations 
provides  that: 

(1)  A  penalty  charge  of  6  percent  per  year 
shall  be  assessed  on  any  debt  that  is 
delinquent  for  more  than  90  days. 

(2)  The  penalty  charge  shall  accrue  from 
the  date  on  which  the  debt  became 
delinquent 

(3)  A  debt  is  delinquent  if  it  has  not  been 
paid  in  full  by  the  30th  day  after  the  date  on 
which  the  initial  demand  letter  was  first 
mailed  or  hand-delivered,  or,  if  the  debt  is 
being  repaid  under  an  installment  payment 
agreement,  at  any  time  after  the  debtor  fails 
to  satisfy  his  or  her  obligation  for  payment 
thereunder. 

Section  12(o)  of  the  Railroad 
Unemployment  Insurance  Act  provides 
that  benefits  payable  to  an  employee 
with  respect  to  days  of  sickness  shall  be 
payable  regardless  of  the  liability  of  any 
person  to  pay  damages  for  such 
infirmity.  The  Board  shall  be  entitled  to 
reimbursement  from  any  sura  or 
damages  paid  or  payable  to  such 
employee  or  other  person  through  suits, 
compromise,  settlement,  judgment,  or 
otherwise  on  account  of  any  liability 
(other  than  a  liabihty  under  health, 
sickness,  accident,  or  similar  insurance 
poUcy)  based  upon  such  infirmity,  to 
the  extent  that  it  will  have  paid  or  will 
pay  benefits  for  days  of  sickness 
resulting  from  such  infirmity.  Upon 
notice  to  the  person  against  whom  such 
right  or  claim  exists  or  is  asserted,  the 
Board  shall  have  a  lien  up>on  such  right 
or  claim,  any  judgment  obtained 
thereunder,  and  any  simi  or  damages 
paid  under  such  right  or  claim,  to  the 
extent  of  the  amount  to  which  the  Board 
is  entitled  by  way  of  reimbursement. 

Section  341.6  of  the  Board's 
regulations  provides  that  a  person  or- 
company  subject  to  the  lien  must  notify 
the  agency  within  five  days  of  a 
settlraaent  or  judgment  and  must  pay 
the  agency  the  amoimt  withheld  to 
satisfy  the  lien  within  30  days.  In  the 


case  where  a  lien  arises  in  favor  of  the 
Board  as  a  result  of  a  settlement  or 
judgment  but  the  Board  is  not  notified 
of  the  settlement  or  judgment  in  a 
timely  manner,  the  employer  or  third 
party  who  has  been  served  with  a  Notice 
of  Lien  and  notice  of  the  amount  of  that 
lien  already  has  notice  of  the  existence 
and  amount  of  the  debt.  Accordingly, 
interest  should  accrue  from  the  date  of 
settlement  or  judgment,  but  would  be 
waived  if  paid  within  30  days  in 
accordance  with  §  200.7(g)(1)  of  the 
Board's  regulations. 

Likewise,  a  section  12(o)  debt  should 
be  considered  delinquent  if  the  lien  is 
not  satisfied  within  30  days  after 
settlement  or  entry  of  judgment. 

Consequently,  the  Board  proposes  to 
amend  §  200.7  of  its  regulations  to 
provide  for  the  accrual  of  interest  on 
section  12(o)  debts  and  for  the  accrual 
of  penalties  on  such  debts  when  they 
become  delinquent. 

The  Board  has  determined  that  this  is 
not  a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866; 
therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  200 

Railroad  employees.  Railroad 
unemployment  insurance. 

For  the  reasons  set  out  ip  the 
preamble,  title  20,  chapter  II,  part  200  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  20O-GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f[b)(5)  and  45 
U.S.C.  362;  section  200.4  also  issued  under 
5  U.S.C.  552;  section  200.5  also  issued  under 
5  U.S.C.  552(a):  section  200.6  also  Issued 
under  5  U.S.C  552b;  and  section  200.7  also 
issued  under  31  U.S.C  3717. 

2.  Section  200.7  is  amended  by 
redesignating  paragraph  (b)(3)  as 
paragraph  (b)(4)  and  adding  a  new 
paragraph  (b)(3)  to  read  as  follows: 

f  200.7    AeseMment  or  waiver  of  Interest, 
penaltie*.  and  admlnlatrativa  coats  with 
respact  to  collection  of  certain  debts. 


(b)  •  •  • 

(3)  In  the  case  of  a  lien  for 
reimbursement  of  sickness  benefits 
pursuant  to  part  341  of  this  chapter, 
interest  on  the  amount  of  the  lien  shall 
accrue  from  the  day  of  settlement  or  the 
entry  of  final  judgment 


3.  Section  200.7  is  amended  by 
adding  a  new  paragraph  (c)(4)  to  read  as 
follows: 

S  200.7    Assessment  or  waiver  of  Intarest, 
penaKiea,  and  administrative  coata  with 
respect  to  collection  of  certain  dabta. 

•  •        •        •        • 

(c)*  •  • 

(4)  In  the  case  of  a  lien  for 
reimbursement  of  sickness  benefits 
pursuant  to  part  341  of  this  chapter,  the 
amoimt  of  the  lien  is  delinquent  if  it  has 
not  been  paid  in  full  by  the  30th  day 
after  the  date  of  settlement  or  entry  of 
final  judgment. 

•  *        •        •        • 

By  Authority  of  the  Board. 
Dated:  January  6,  1994. 

Beatrice  Ezertki, 

Secretary  to  the  Board. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  347 
[Docket  No.  78N-0021] 

Talc;  Consumer  Uses  snd  Health 
Perspectives;  Public  Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  and  the 
International  Society  of  Regulatory 
Toxicology  and  Pharmacology  (ISRTP) 
are  announcing  forthcoming  public 
meetings  to  discuss  the  latest 
toxicologic  and  epidemiologic  studies 
and  how  they  reflect  on  issues  related 
to  the  safe  use  of  talc  in  consumer 
products. 

DATES:  The  meetings  will  be  held  on 
Monday,  January  31, 1994,  and 
Tuesday,  February  1, 1994,  9  a.m.  to 
4:30  p.m.  Registration  by  January  15. 
1994,  is  required.  Interested  persons, 
whether  or  not  they  are  able  to  attend, 
may  submit  written  comments  on  the 
skin  protectant  drug  product  aspects  of 
the  issues  described  in  this  notice  by 
March  2, 1994,  referencing  the  docket 
number  fovmd  in  the  heading  of  this 
document.  Three  copies  of  all  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Lister  Hill  Auditorium,  National 
Institutes  of  Health,  Bethesda,  MD. 
Submit  written  comments  to  the 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  registration  and  over-the- 
counter  (OTC)  skin  protectant  drug 
products  contact:  William  E.  Gilbertson, 
Center  for  Drug  Evaluation  and  Research 
(HFB-810),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5000. 

Regarding  cosmetic  products  contact: 
John  E.  Bailey.  Jr.,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
100),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-205-4530. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  20. 1990  (55  FR 
25204  at  25232),  FDA  proposed  talc,  45 
to  100  percent,  as  Category  I  (generally 
recognized  as  safe  and  effective  and  not 
misbranded)  as  an  OTC  skin  protectant 
active  ingredient  for  the  treatment  and 
prevention  of  diaper  rash.  Specific 
warnings  and  directions  were  proposed 
for  powder  products  containing  talc. 
The  final  monograph  for  OTC  skin 
protectant  drug  products  will  be 
published  in  a  future  issue  of  the 
Federal  Register.  The  discussion  of  talc 
at  these  public  meetings  may  be 
considered  by  the  agency  in  the 
preparation  of  this  final  monograph  for 
OTC  skin  protectant  drug  products. 

The  purpose  of  these  meetings  is  to 
provide  a  forum  for  an  updated 
discussion  of  the  origins,  manufacture, 
characterization,  toxicology,  and 
epidemiology  of  talc  and  related 
products.  The  principal  focus  will  be  on 
the  latest  toxicologic  and  epidemiologic 
studies,  particularly  as  they  reflect  on 
the  safe  uses  of  talc  in  consumer 
products. 

The  following  topic  areas  will  be 
discussed:  (1)  Characteristics  of 
cosmetic-grade  talc;  (2)  a  history  of  the 
uses  of  talc  in  a  variety  of  consumer 
products;  (3)  current  quality  control 
measures  to  insure  safety;  (4)  the 
regulatory  history  of  talc;  (5)  recent 
National  Toxicology  Program  studies  of 
chronic  pulmonary  exposure  of  rodents 
to  talc  and  the  relevance  of  these  studies 
to  human  risk  assessment;  and  (6)  the 
significance  of  contrasting 
epidemiologic  studies  of  talc  exposure. 
Speakers  and  panelists  will  include 
well-known  regulatory  specialists, 
toxicologists,  epidemiologists, 
pathologists,  talc  product 
manufacturers,  talc  production  ex(>erts, 
and  consumer  representatives.  A  critical 
panel  discussion  by  speakers  and 
invited  experts  will  complete  each 
session. 
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Dated:  {anuary  11, 1994 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
IFR  Doc  94-1083  Filed  1-12-94;  8:47  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

23  CFR  Part  1204 

[NHTSA  Docket  No.  93-21;  Notice  1] 

RIN  2127-AE90 

Amendments  to  Highway  Safety 
Program  Guidelines 

AGENCY:  National  Highway  Traffic 

Safety  Administration  (NHTSA)  and 

Federal  Highway  Administration 

(FHWA).  Department  of  Transportation 

(DOT). 

ACTION:  Request  for  comments. 

SUMMARY:  Section  2002  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA). 
Highway  Safety  Programs,  reqxiires  that 
the  uniform  guidelines  for  State 
Highway  Safety  Programs  include  six 
critical  programs.  The  existing  18 
Highway  Safety  Program  Guidelines 
currently  address  four  of  the  six 
programs  identified  in  ISTEA.  but  do 
not  .specifically  address  Speed  Control 
or  Occupant  Protection.  The  agencies 
therefore  propose  to  amend  the 
regulations  by  adopting  guidelines  for 
these  two  programs.  The  agencies  also 
propose  to  issue  a  guideline  on 
Roadway  Safety,  corresponding  to  the 
Roadway  Safety  Priority  Program  Area. 
In  adaition  to  three  new  guidelines, 
the  agencies  propose  to  revise  six  of  the 
existing  18  guidelines  to  reflect  new 
issues  and  to  emphasize  program 
methodology  and  approaches  which 
have  proven  to  be  especially  successful 
in  these  program  areas.  The  guidelines 
the  agencies  propose  to  revise  are  as 
follows: 

Guideline  No.  3    Motorcycle  Safety 
Guideline  No.  8    Alcohol  In  Relation  to 

Highway  Safety 
Guideline  No.  10    Traffic  Records 
Guideline  No.  11     Emergency  Medical 

Services 
Guideline  No.  14    Pedestrian  Safety 
Guideline  No.  15    Police  Traffic  Services 

The  agencies  believe  that  the  proposed 
revisions  will  provide  more  detailed 
guidance  to  the  States. 
DATES:  Comments  on  this  document 
must  be  received  do  later  than  February 
28. 1994. 
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ADDRESS^:  Comments  should  reference 
the  docl(  St  and  notice  numbers  of  this 
documei  it  and  be  submitted  (preferably 
in  ten  cc  pies)  to:  Docket  Section,  room 
5109.  \J$.  Department  of 
TranspoMation.  400  7th  Street,  SW., 
Washington,  DC  20590.  Docket  hours 
are  from  9:30  a.m.  to  4  p.m. 
FOR  FUR  HER  INFORMATION  CONTACT:  In 
NHTSA,  Ms.  Kathy  DeMeter,  Office  of 
Chief  Cc  unsel.  National  Highway  Traffic 
Safety  Administration,  400  7th  Street, 
SW..  Wihington,  DC  20590;  telephone: 
(202)  366-1834  or  Ms.  Marlene 
Markison.  Office  of  Regional 
Operatic  ns.  National  Highway  Traffic 
Safety  A  dministratlon.  400  7th  Street, 
SW.,  W^hington.  DC  20590;  telephone: 
(202)  366-0166.  In  FHWA,  Mr.  Will 
Baccus,  pffice  of  Chief  Counsel,  Federal 
Highwa'  Administration;  telephone: 
(202)  36  >-0780  or  Ms.  Mila  Plosky. 
Office  o  Highway  Safety.  FHWA; 
telephoi  e:  (202)  366-6902. 

SUPPLEM  ENTARY  INFORMATION: 

Backgni  utnd 

Sectio  n  402  of  the  Highway  Safety  Act 
of  1966  lirected  the  Secretary  of 
Transpo  lation  to  promulgate  uniform 
standart:  s  for  State  highway  safety 
program  5,  specified  the  subjects  of 
several !  tandards,  and  required  States  to 
conform  to  these  uniform  standards  or 
risk  losL  ig  portions  of  their  Federal-aid 
highwaj  funds.  Between  1967  and  1972. 
the  Secretary  promulgated  18  Uniform 
Standards  for  State  Highway  Safety 
Program  8  (published  at  23  CFR  part 
1204). 

Until  .976,  the  section  402  program 
was  priqcipally  directed  at  achieving 
State  and  local  conformance  with  the  18 
Highway  Safety  Program  Standards, 
which  were  considered  mandatory 
requirements  with  financial  sanctions 
available  for  non-compliance.  In  1976, 
Congress  proiided  for  a  more  flexible 
implementation  of  the  program  so  that 
the  Secretary  would  not  have  to  require 
State  compliance  with  every  uniform 
standard  or  with  each  element  of  every 
uniform; standard.  As  a  result,  the 
standaras  became  guidelines  for  use  by 
the  Statfs.  Management  of  the  program 
shifted  from  one  focused  upon  enforcing 
program  standards  to  one  focused  upon 
problem  identification,  countermeasure 
development  and  evaluation,  with  the 
standards  to  be  used  as  a  framewoii:  for 
the  Statf  programs.  Few  changes  have 
been  m^e  in  the  guidelines  since  that 
time. 

SecUdi  2002  of  ISTEA.  Highway 
Safiety  P  rograms.  requires  that  the 
uniform  guidelines  for  State  High%vay 
Safety  F  rograms  Indude  programs:  (1) 
To  reidu  » injuries  and  deaths  resulting 


JMI 


from  motor  vehicles  being  driven  in 
excess  of  the  posted  speed  limits:  (2)  to 
encourage  the  proper  use  of  occupant 
protection  devices  (including  the  use  ot 
safety  belts  and  child  restraint  systems) 
by  occupants  of  motor  vehicles  and  to 
increase  public  awareness  of  the  benefit 
of  motor  vehicles  equipped  with 
airbags;  (3)  to  reduce  deaths  and  injuries 
resulting  from  persons  driving  motor 
vehicles  while  impaired  by  alcohol  or  a 
controlled  substance;  (4)  to  reduce 
deaths  and  injuries  resulting  bom 
crashes  involving  motor  vehicles  and 
motorcycles;  (5)  to  reduce  injuries  and 
deaths  resulting  from  crashes  involving 
school  buses;  and  (6)  to  improve  law 
enforcement  services  in  motor  vehicle 
accident  prevention,  traffic  supervision, 
and  post-accident  procedures. 

Four  of  the  areas  represented  by  these 
six  guidelines  (i.e..  Impaired  Driving, 
Occupant  Protection,  Motorcycle  Safety, 
and  Police  Traffic  Services)  have 
previously  been  identified  as  National 
Priority  Program  Areas  (under  23  CFR 
part.  1205),  Other  Priority  Areas  include 
Emergency  Medical  Services, 
Pedestrian/Bicycle  Safety,  Traffic 
Records,  and  Roadway  Safety.  Although 
Speed  Control  and  School  Bus  Safety 
are  not  currently  Priority  Areas,  the 
agencies  are  now  engaged  in  another 
rulemaking  action  and  in  a  separate 
notice  in  today's  Federal  Register  are 
considering  whether  to  amend  23  CFR 
part  1205  to  include  Speed  Control  and/ 
or  School  Buses  as  National  Priority 
Program  Areas.  Further,  the  Guideline 
for  Pupil  Transportation  was  revised  in 
April  of  1991  and  needs  no  further 
revision  at  this  time.  In  addition,  section 
4002  of  ISTEA  requires  that  State 
agencies  which  receive  Motor  Carrier 
Siafety  Assistance  Program  (MCSAP) 
grants  coordinate  their  respective 
commercial  motor  vehicle  (CMV)  safety 
enforcement  plans  with  the  State 
highway  safety  agency  (49  CFR  350). 
FHWA  administers  the  MCSAP.* 


'  Under  MCSAP.  Sutes  conduct  uniform 
inspections  of  comxnerdal  motor  vehicles  at 
roadside  sites  and  perfonn  safe<y  reviews  of  earners 
to  checV  for  compliance  with  safety  and  hazardous 
maienals  regulabons.  Under  the  ISTEA.  MCSAP 
was  expanded  to  Include  additional  safety 
activities,  such  as  traffic  enforcement,  impaired 
dri\ing  initiatives,  uniform  truck  and  bus  accident 
reporting,  vehicle  weight  enforcement,  training  for 
hazardous  materials  enforcements.  Commercial 
Drt\'ers  License  (COL)  enforcement,  research  and 
development,  public  education,  and  drug 
interdiction  efforts.  Information  on  CMV 
Inspections  and  crashes  is  collected  by  the  States 
and  transmitted  electronically  to  FHWA'* 
mainframe  through  the  SAFETYNET  system.  Sti>c« 
all  States  have  acoeu  to  SAFETYNET.  infonnaUon 
on  th*  system  can  be  valuable  in  identifying 
problems  and  Improving  traffic  safety.  Va»  agencies 
encourage  States  to  coordinate  their  section  402 
plans  and  activities  with  MCSAP  whet*  appropriate 
in  order  to  maximize  benefits  to  lx)th  programs. 


Proposed  Addition  of  Three  New 
Guidelines 

The  existing  18  Highway  Safety 
Program  Guidelines  ctirrently  address 
four  of  the  six  programs  identified  in 
ISTEA;  they  do  not  specifically  address 
Speed  Control  or  Occupant  Protection. 
Therefore,  the  agencies  propose  to  issue 
two  new  guidelines:  Highway  Safety 
Program  Guideline  No.  19,  Speed 
Control;  and  Highway  Safety  Program 
Guideline  No.  20,  Occupant  Protection. 
Though  Si}eed  Control  has  always  been 
a  component  of  the  Police  Traffic 
Services  Priority  Area,  it  requires 
special  attention  in  Ught  of  the 
involvement  of  speed  in  many  traffic 
crashes.  The  agencies  also  intend  to  take 
this  opportunity  to  pr(^>ose  issuance  of 
one  additional  guideline,  whidi  would 
be  identified  as  Highway  Satiety  Program 
Guideline  No.  21,  Roadway  Safety.  The 
Roadway  Safety  Guideline  is  a 
consolidation  of  the  key  aspects  of 
various  Guidelines  which  relate  to  the 
roadway.  The  addition  of  these  new  * 
guidelines  will  result  in  a  formal 
guideline  corresponding  to  each  of  the 
current  National  Priority  Program  Areas. 
Because  the  vast  majority  of  all  highway 
safety  projects  funded  imder  title  23 
U.S.C.  402  are  designed  to  address  one 
or  more  of  these  Priority  Program  Areas, 
the  existence  of  corresponding 
guidelines  for  each  will  be  of  great  value 
to  the  States  and  communities  in  the 
design  and  implementation  of  highway 
safety  programs. 

Proposed  Guideline  it 9:  Speed  Control 

The  issue  of  speed  control  has 
received  considerable  attention  by 
NHTSA.  Over  the  course  of  the  agency's 
history,  NHTSA  has  funded  and 
promoted  many  programs  and 
initiatives  addressing  the  problem. 
Some  common  conclusions  from  these 
programs  and  initiatives  indicate  that 
higher  speeds  and  speeds  too  fast  for 
conditions  (whether  or  not  travelling  in 
excess  of  the  speed  limit)  adversely 
affect  the  safety  of  motorists. 

Historically,  Speed  Control  has  not 
been  separately  identified  as  a  National 
Priority  Program  Area  imder  23  CFR 
part  1204.  It  has,  however,  been  an 
integral  part  of  the  Priority  Program 
Area  involving  Police  Traffic  Services, 
resulting  in  numerous  programs  at  the 
State  and  local  levels.  In  addition,  the 
FHWA.  through  the  MCSAP.  supports 
speed  control  initiatives  as  part  of  an 
overall  traffic  enforcement  program 
aimed  specifically  at  commercial  motor 
vehicles.  The  agencies  are  currently 
engaged  in  rulemaking  to  add  Speed 
Control  as  a  separate  National  Priority 
Program  Area.  This  proposed  guideline 


is  written  to  assist  States  and 
communities  in  the  design  and 
implementation  of  effective  Speed 
Control  Programs.  The  guideline  sets 
forth  recommendations  for  the 
development  and  management  of 
effective  speed  control  plans,  visible 
public  information  and  education  efforts 
to  gain  voluntary  compliance, 
promotion  of  the  use  of  new  technology 
in  the  enforcement  of  speed  laws,  the 
establishment  of  safe  and  reasonable 
speed  limits,  and  effective  training  for 
pohce  officers  involved  in  speed 
control. 

Proposed  Guideline  §20:  Occupant 
Protection 

When  the  original  highway  safety 
program  standards  were  established  by 
NHTSA  and  FHWA.  an  occupant 
protection  program  was  not  among 
them.  Although  lap  and  shoulder  belts 
have  been  required  for  front  outboard 
positions  and  lap  belts  for  all  other 
seating  positions  in  all  passenger  cars 
sold  in  the  U.S.  after  January  1. 1968, 
belt  usage  remained  very  low  through 
the  1970's.  In  1970,  under  the  Federal 
Motor  Carrier  Safety  Regulations, 
FHWA  required  drivers  of  commercial 
motor  vehicles  in  interstate  commerce 
to  use  a  safety  belt  if  it  was  installed  in 
the  vehicle.  During  the  1980's,  States 
participating  in  MCSAP  adopted  this 
requirement  for  commercial  motor 
vehicle  drivers  in  intrastate  commerce. 
During  the  1970'8.  a  national  Highway 
Safety  Needs  Study  indicated  that 
significant  reductions  in  highway  losses 
could  be  achieved  with  increased  public 
use  of  occupant  protection  devices. 
NHTSA  began  to  explore  promotional 
activities  to  encourage  the  public  to 
buckle  up. 

In  1982,  the  agencies  issued  a  final 
rule  which  identified  six  National 
Priority  Program  Areas  that  were 
considered  the  most  effective  in 
reducing  highway  deaths  and  injuries. 
Ocinipant  Protection  was  included  as 
one  of  the  six  most  effective  programs. 

Although  the  agencies  never  issued  a 
highway  safety  program  standard  or 
guideline,  occupant  protection  has 
remained  a  National  Priority  Program 
Area.  Recognition  of  the  importance  of 
this  program  increased  substantially 
during  the  1980's  with  evidence  that 
safety  belts  are  effective  in  preventing 
death  and  serious  injury  in  40-50 
percent  of  all  crashes;  passage  or 
upgrading  of  child  safety  seat  usage 
laws  in  every  State;  passage  of  safety 
belt  use  laws  in  a  majority  of  States: 
major  increases  in  funding  at  the 
Federal,  State  and  local  levels;  and 
significant  increases  in  occupant 
protection  use  rates.  The  agencies  have 


conducted  two  subsequent  ndemakings 
to  review  the  effectiveness  of  the 
Priority  Program  Areas.  No  comments 
have  been  received  from  the  public 
suggesting  that  the  area  of  occupant 

firotection  should  be  deleted  from  the 
ist  of  National  Priorities. 
The  Ufe-saving  benefits  of  occupant 
protection  programs  are  now  widely 
recognized.  The  proposed  Occupant 
Protection  program  guideline  has  been 
prepared  to  provide  current  information 
on  efiective  program  elements  for  States 
to  use  in  producing  and  assessing  their 
programs.  The  proposed  guideline 
reflects  the  experience  of  States  in 
program  content  and  highlights  state-of- 
the-art  knowledge  in  highway  safety 
programs  relating  to  occupant 
protection  The  guideline  sets  forth 
recommendations  for  efiective 
management  and  evaluation  of  occupant 
protection  programs,  legislative 
initiatives  and  employment  policies 
mandating  use  of  occupant  protection 
devices,  strategic  efforts  to  enforce  use 
laws  and  policies,  public  information 
efforts  to  reinforce  use  laws  or  policies 
and  to  inform  the  public  of  enforcement 
efforts,  and  education  programs  to 
promote  occupant  protection  through 
various  organizations  including  health 
and  medical  groups,  schools,  and 
employers  throughout  the  State. 

Proposed  Guideline  921:  Roadway 
Safety 

When  the  original  18  standards  were 
established  imder  the  Highway  Safety 
Act  of  1966,  FHWA  was  responsible  for 
developing  and  implementing  programs 
relating  to  the  roadway  environment. 
Thus,  Standards  9, 12. 13,  and  the 
roadway-related  aspects  of  Standard  14 
(Pedestrian  Safety)  fell  under  FHWA's 
purview.  In  1981.  when  FHWA  and 
NHTSA  identified  six  highway  safety 
program  areas  which  were  considered 
the  most  effective,  and  thus  designated 
National  Priority  Program  Areas,  one  of 
the  six  was  FHWA's  Safety  Construction 
and  Operational  Improvements. 

In  1987,  when  the  agencies  reviewed 
the  effectiveness  of  the  various 
programs  and  retained  the  six  priority 
areas,  the  Safety  Construction  and 
Operational  Improvement  Priority 
Program  was  changed  to  "Roadway 
Safety"  to  encompass  a  wider  breadth  of 
safety  activities  which  are  related  to  the 
driving  environment.  Roadway  Safety 
involves  various  highway  safety 
activities  which  relate  to  safety  aspects 
of  the  roadway  environment  Currently, 
many  roadway  safety-related  activities 
are  described  in  three  of  the  original 
Highway  Safety  Program  Guidelines: 
Guideline  #9    Identification  and 

Stirvelllance  of  Accident  Locations 
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Guideline  *12    Highway  Design. 

Construction  and  Maintenance 
Guideline  *13    Traffic  Engineering 

Services 
Further,  there  are  additional  roadway- 
related  activities  included  in  the 
pedestrian  and  bicycle  safety  initiatives 
which  are  outlined  in  the  Pedestrian 
and  BiCTcle  Guideline  No.  14. 

In  order  to  more  effectively  organize 
and  consoUdate  the  roadway  safety 
components  from  each  of  these  various 
guidelines,  the  agencies  propose  to 
create  a  new  guideline  entitled 
"Roadway  Safety".  While  the  four 
related  guidelines  will  remain 
unchanged,  the  new  Roadway  Safety 
Guideline  highlights  selected  aspects 
from  these  four  guideUnes  which  are 
recommended  to  be  included  in  any 
State  Roadway  Safety  program. 

The  addition  of  these  three  new 
gaidelines  will  ensure  that  guidelines 
reflecting  the  current  state-of-the-art  are 
available  for  each  of  the  National 
Priority  Program  Areas  listed  at  23  CFR 
part  1205. 

Proposed  Revision  of  Six  Existing 
Guidelines 

Since  the  original  program  standards 
were  issued  in  the  early  1970's,  much 
has  changed  in  both  technology  and 
societal  behavior  which  affects  the 
methodology  and  approach  to  solving 
highway  safety  problems.  When  the 
standards  were  originally  issued,  there 
were  no'iState  laws  requiring  safety  belt 
or  child  safety  seat  use,  there  was  Httle 
pubhc  awareness  about  drunk  driving, 
and  highway  safety  was  not  yet  a  matter 
of  great  pubhc  concern.  Because  the 
highway  safety  environment  has 
changed  so  dramatically  during  the  past 
twenty  years,  the  agencies  propose  to 
update  the  guidelines  to  provide  cturent 
information  on  effective  program 
content  for  States  to  use  in  producing 
and  assessing  their  traffic  safety 
programs.  Each  of  the  proposed  revised 
guidelines  reflects  the  experience  of 
States  in  traffic  safety  program  content 
and  highlights  state-of-the-art 
knowledge  in  highway  safety.  They 
provide  a  framework  for  producing  and 
assessing  a  balanced  highway  safety 
program  and  a  tool  with  which  States 
can  assess  the  effectiveness  of  their  own 
projpams. 

Tne  agencies  propose  to  update  only 
those  guidelines  which  correspond  to 
the  programs  cturently  designated  as 
Priority  Areas.  The  agencies  strongly 
beheve  that  focusing  attention  on  the 
priority  programs  has  the  greatest 
impact  on  highway  safety.  The  revised 
guidelines  will  emphasize  these  areas  of 
national  concern  and  highlight  the 
effective  coimtermeasures  which  are 


availablejwhile  continuing  to  permit 
States  to  SBceive  funding  for  additional 
areas  of  l<ical  concern  when  justified, 
and  thus  ( insure  that  section  402 
resources  are  being  allocated  in  the  most 
effective  i  lanner. 

Proposed  Revision  to  Guideline  No.  3 — 
Motorcyc.  e  Safety 

The  elements  of  the  present 
Motorcycle  Safety  Guideline  No.  3 
address  the  following  safety  issues:  (1) 
Preventing  or  reducing  the  severity  of 
head  injuftes;  (2)  determining  whether 
novice  motorcyclists  have  the  basic 
skills;  and  (3)  assuring  that  the  vehicles 
have  mininum  safety  equipment  and 
are  adequately  maintained. 

The  prc|}osed  new  Motorcycle  Safety 
Guideline  No.  3  continues  to  emphasize 
the  importance  of  motorcyclists  wearing 
helmets  aikd  places  great  emphasis  on 
improving  the  knowledge  and  skills  of 
all  motorqycle  operators  through  * 
motorcyclp  rider  education  and  training 
programsJThe  guideUne  also  strongly 
encourags  states  and  communities  to 
develop  comprehensive  motorcycle 
safety  programs  that  address  (1)  the 
effective  management  of  the  program 
through  a  central  or  lead  agency;  (2)  the 
requiremoit  for  special  licensing  exams; 
(3)  the  influence  of  alcohol  and  other 
drugs  on  motorcychsts;  and  (4)  the 
issues  of  ihotorcycle  conspicuity  and 
motorist  awareness. 

Proposed  Revision  to  Guideline  No.  8 — 
Alcohol  in  Relation  to  Highway  Safety 

The  current  Guideline  No.  8  contains 
the  elements  which  provide  the  basic 
structure  mnderlying  the  drinking  and 
driving  laws  of  the  states.  These  include 
the  use  of  chemical  tests,  the 
estabhshnient  of  a  BAG  value  (.10%) 
which  is  Presumptive  evidence  of 
intoxicaticin  and  the  enactment  of  laws 
estabUshihg  the  "imphed  consent"  of  a 
motorist  to  submit  to  a  chemical  test. 
The  other  components  of  the  cturent 
guideline  relate  to  the  collection  of  data 
on  alcohol-related  fatahties,  and  the 
specifications  and  quahfications  of 
chemical  tjesting  equipment  and 
personneljadministering  the  tests.  The 
primary  effort  of  the  guideline  was  to 
establish  some  reasonable  conformity 
with  a  uniform  legal  basis  for  detecting 
and  prosecuting  drunk  drivers. 

Under  t^e  current  guideline,  the  . 
States  follow  a  "specific  deterrence" 
approach  designed  to  remove  from  the 
road  those)  who  had  been  arrested  for 
DWI.  Howfever,  the  majority  of  alcohol- 
related  crashes  involve  drivers  with  no     - 
previous  dWI  arrest;  moreover,  the 
majority  of  intoxicated  drivers  on  the 
road  go  un  detected. 
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The  proposed  Guideline  No.  8, 
entitled  "Impaired  Driving",  reflects  a 
comprehensive,  community-based 
approach  with  goals  of  (1)  preventing 
people  bom  being  killed  and  injured  in 
the  short-term  through  general 
deterrence  programs,  and  (2) 
permanently  reducing  the  number  of 
drinking  and  drugged  drivers  through 
long-term  prevention  and  intervention 
measures. 

Under  the  general  deterrence 
approach,  the  objective  is  to  increase  the 
perceived  risk  by  the  drinking  driver 
that  he  or  she  will  be  caught  and 
convicted  of  DWI.  The  proposed 
guideline  recommends  states  establish  a 
BAG  value  of  .08%  as  the  illegal  per  se 
level,  at  or  above  which  a  drive  is 
considered  to  be  driving  while 
intoxicated;  implement  specific 
countermeasures  designed  to  better 
equip  and  train  pohce  officers  in 
recogaizing,  tracking,  and  arresting 
impaired  drivers;  enable  prompt 
suspension  of  drivers  licenses  through 
streamUned  administrative  procedures; 
result  in  pimitive  action  such  as  fines, 
commimity  service,  jail  or  the 
suspension  of  driving  privileges;  and 
ensure  the  pubhc  is  frilly  aware  of  the 
increased  enforcement  efforts. 

Under  the  "prevention  and 
intervention"  approach,  the  guideline 
recommends  strategies  which  are  aimed 
at  permanently  changing  the  pubUc's 
attitudes  and  behaviors  concerning 
drinking  and  driving.  These  include 
public  information  and  education  for 
students  in  schools  and  colleges,  for 
adults  through  programs  in  the 
workplace  and  for  the  general 
population  through  programs  in  health 
care  settings.  Other  education  efforts 
include  promotion  of  designated  driver 
programs,  responsible  alcohol  service 
efforts,  citizen  support  and  outreach 
efforts,  and  the  estabUshment  of  self- 
sufficient  programs  requiring  offenders 
to  defray  program  costs. 

The  States  should  also  be  aware  of 
and  enforce  alcohol.and  drug 
requirements  for  CMV  drivers.  The 
FHWA  estabhshed  a  BAG  level  of  .04 
percent  as  the  threshold  at  which  a 
CMV  driver  is  considered  to  be  under 
the  influence  of  alcohol  and  subject  to 
disquahfication  bom  driving  ranging 
bom  one  year  to  Ufe.  In  addition,  a  CMV 
driver  found  to  have  any  meastirable  or 
detectable  alcohol  level  in  his  or  her 
system  while  operating  a  CMV  is 
prohibited  bom  driving  for  24  hours. 
FHWA  also  requires  motor  carriers  to 
have  specific  drug  testing  programs  of 
CMV  drivers  in  place. 


Proposed  Revisions  to  Guideline  No. 
10 — Traffic  Records 

The  current  Traffic  Records  Guideline 
is  directed  toward  improving  the 
operational  efficiency  of  record  systems 
involving  crash  statistics,  driver 
hcensing,  vehicle  registration,  vehicle 
inspection,  traffic  citations,  roadway 
related  data,  EMS,  and  driver  education. 
In  the  past,  however,  the  operational 
condition  of  many  of  these  record 
systems  maintained  by  the  States  was 
insufficient  to  provide  a  reliable  total 
information  base.  The  growth  of  the  files 
as  well  as  increased  processing  costs 
caused  administrators  to  seek  methods 
of  modernizing  the  files  and  improving 
compatibility  of  related  systems. 

The  proposed  Guideline  No.  10 
recommends  methods  to  estabUsh 
comprehensive  traffic  records  systems 
to  enable  states  to  use  data  to  identify 
emerging  traffic  safety  problems, 
develop  appropriate  countermeasures, 
and  evaluate  program  performance.  The 
guideline  focuses  attention  on  the  need 
to  link  computer  systems,  establish 
uniform  data  elements  including  CMV 
crash  data  and  integrate  data  elements 
where  appropriate.  In  addition,  the 
proposed  guideline  suggests  innovative 
driver  licensing  techniques  that  will 
effectively  identify  problem  drivers 
whose  driver  licenses  have  been 
suspended  or  revoked  in  other  states. 

Proposed  Revisions  to  Guideline  No. 
1 1 — Emergency  Medical  Services 

The  current  Emergency  Medical 
Services  (EMS)  Guideline  No.  11  is 
based  upon  the  philosophy  that  by 
improving  pre-hospital  emergency 
medical  services  in  general,  the  system 
will  serve  the  highway-injured  patient 
better.  The  focus  of  programs  under  this 
guideUne  has  been  upon  those  elements 
of  emergency  medicd  care  which 
precede  the  patient's  arrival  in  a 
hospital  emergency  department  This 
includes  setting  standards  and 
requirements  for  quaUfied  and  trained 
personnel,  the  types  and  number  of 
ambulances  and  other  emergency 
response  vehicles,  communication 
systems  and  equipment,  and 
coordination  with  other  components  of 
the  medical  care  system. 

With  the  maturing  of  the  nationwide 
EMS  Program,  the  proposed  EMS 
Guideline  No.  11  reflects  a  new 
emphasis  and  expanded  focus  for 
emergency  medical  services.  The 
propped  guideline  recommends 
improvements  to  the  entire  emergency 
mcKiical  services  system  for  highway- 
injured  patients,  llie  elements  deemed 
most  effective  in  improving  trauma  care 
for  the  highway-injured  patient  include 


a  common  phone  number  (e.g.,  9-1-1) 
for  quick  public  access,  cotnmunication 
between  ambulances  and  hospitals, 
trained  first  responders  and  pre-hospital 
personnel,  adequate  and  appropriate 
transportation  coverage,  hi^y  trained 
in-hospital  personnel  at  specialized 
trauma  care  centers,  pre-hospital  and 
hospital  coordination,  and  improved 
data  on  traiuna  patients.  The  proposed 
guideline  also  recommends  improved 
public  information,  education  and 
injiiry  prevention  efforts. 

Proposed  Revisions  to  GuideUne  No. 
14— Pedestrian  Safety 

The  current  Pedestrian  Guideline  No. 
14  does  not  address  Bicycle  Safety 
Programs.  The  guideline  was  developed 
when  Pedestrian  Safety  was  not  a 
National  Priority  Program  Area  and 
before  many  countermeasures  were 
proven  to  be  effective.  The  current 
guideline  is  narrowly  focused  on  single 
issue  coimtermeasure  activities  whiui 
involved  primarily  the  inventory  of  the 
pedestrian  problem;  education, 
particularly  aimed  at  young  school 
children;  and  engineering! 

In  a  NHTSA/FHWA  jomt  NPRM 
published  in  the  Federal  Register  on 
May  3. 1991,  the  agencies  stated  that 
effective  countermeasures  have  been 
developed  to  address  both  Pedestrian 
and  Bicycle  safety  problems  and 
specifically,  concerns  caused  by  an 
increase  in  the  elderly  population  and 
the  growth  in  popularity  of  walking, 
jogging  and  bicycUng.  On  October  4, 
1991,  a  Final  Rule  was  issued  making 
Pedestrian  and  Bicycle  Safety  a  National 
Priority  program  area. 

The  proposed  Guideline  No.  14 
addresses  both  pedestrian  and  bicycle 
safety  and  describes  countermeasures 
that  are  comprehensive  in  nature, 
involve  a  multi-disciplinary  approach. 
These  require  the  combined  and 
coordinated  support  of  law 
enforcement,  education,  pubhc  health, 
driver  education  and  hcensing, 
transportation  engineering,  and  pubUc 
communications.  In  addition,  the 
guideline  provides  for  legislative  and 
regulatory  solutions,  outlines  methods 
to  enUst  the  support  of  individuals  and 
organizations  outside  the  traditional 
highway  safety  community,  features 
innovative  school-based  practices,  and 
highUghts  traffic  engineering 
components  that  promote  pedestrian 
and  bicycle  safety  while  reducing  traffic 
congestion. 

Proposed  Revisions  to  GuideUne  No. 
1^— Police  Traffic  Services 

The  current  PoUce  Traffic  Service 
Guideline  No.  IS  emphasizes  the  use  of 
poUce  patrols  to  enforce  traffic  laws. 


improve  traffic  flow,  prevent  crashes, 
aid  the  injured,  doomient  each  crash, 
supervise  cleanup,  and  restore  traffic 
flow.  The  guideline  provides  minimum 
standards  by  which  a  pohce  department 
can  measure  its  quaUty  in  traffic 
services,  and  suggests  uniform  training 
procedures,  as  well  as  standardized 
records  and  reporting  systems.  The 
guideline  also  addreases  selective 
assignment  of  personnel  and 
coordination  with  other  agencies  and 
neighboring  jurisdictions  and 
recommends  in-service  training  for 
pohce  personnel. 

The  proUferation  of  highway  safety 
legislation  in  recent  years,  sudi  as 
tougher  DWI  laws,  child  restraint  and 
seat  belt  use  laws,  and  commercial 
motor  vehicle  safefy  laws,  combined 
with  an  increased  demand  for  other  law 
enforcement  services,  has  placed  a 
strain  on  pohce  agencies  during  a  time 
of  reduced  budgets,  manpower  and 
resources.  The  proposed  GuideUne  No. 
15  assists  law  enforcement  agencies  by 
addressing  how  to  do  more  with  less. 
Such  efforts  include  developing  and 
participating  in  comprehensive 
programs;  enUsting  support  of  the 
mecUa,  community  leaders,  business 
and  volunteer/activist  groups; 
developing  resource  management  plans; 
and  training  officers  in  state-of-the-art 
enforcement  cxirricula. 

Other  Guidelines  Remain  Unchanged 

The  following  12  guidelines  currently 
contained  in  %  1204  wiU  remain  intact 
and  unchanged  by  this  proposal: 

Guideline  No.  1    Periodic  Motor  Vehicle 

Inspection 
Guideline  Na  2    Motor  Vehicle  Registntion 
Guideline  No.  4    Driver  Education 
GuideUne  No.  5    Driver  Licensing 
Guideline  No.  6    Codes  and  L.awi 
Guideline  No.  7    Tra£ric  Courts 
GuideUne  No.  9    Identification  and 

SuTveiUance  of  Accident  Locationa 
Guideline  No.  12    Highway  Design, 

Construction,  and  Maintenance 
Guideline  No.  13    TraHic  Engineering 

Services 
GuideUne  No.  16    Debris  Hazard  Control 

and  Cleanup 
Guideline  No.  17    Pupil  Transportation 

Safet}-  (Rev.  4/91) 
Guideline  No.  18    Accident  Investigation 

and  Reporting 

It  should  be  noted  that  the  guidelines 
are  not  binding  on  the  States.  A  State's 
decision  not  to  adopt  a  portion  of  a 
guideline,  for  example,  would  not  entail 
penalties  for  the  State.  Nonetheless,  the 
agencies  encourage  the  use  of  the 
recommendations  contained  in  these 
guidelines  to  optimize  the  effectiveness 
of  hi^way  safety  programs  conducted 
at  the  State  and  local  leveL 
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Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

In  order  to  expedite  the  submission  of 
comments,  copies  of  this  notice  are 
being  mailed  to  aU  Governors, 
Governors'  Representatives  for  Highway 
Safety,  and  State  EMS  Directors. 

Comments  should  not  exceed  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  these  submissions 
without  regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

All  comments  received  before  the 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  revisions  to 
these  guidelines  may  proceed  at  any 
time  after  that  date.  The  agencies  will 
continue  to  file  relevant  material  in  the 
docket  as  it  becomes  available  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  pre-addressed 
stamped  postcard.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Economic  and  Other  E£Fiects 

The  agencies  have  considered  the 
impacts  that  would  be  associated  with 
this  proposed  action,  and  determined 
that  it  is  not  significant  within  the 
meaning  of  Executive  Order  12866  or 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures.  The 
guidelines  contained  in  part  1204  are 
advisory,  not  mandatory.  Accordingly,  a 
full  regulatory  evaluation  is  not 
necessary. 

Since  this  matter  relates  to  grants,  the 
notice  and  comment  requirements 
established  in  the  Administrative 
Procedure  Act,  5  U.S.C  553,  are  not 
applicable.  Because  the  agencies  are  not 
required  to  published  a  notice  of 
proposed  rulemaking  regarding  this 
rule,  the  agencies  are  not  required  to 
analyze  the  effect  of  this  rule  on  small 
entities,  in  accordance  with  the 
Regulatory  Flexibility  Act.  The  agencies 
have  nonetheless  evaluated  the  effects 
of  this  notice  on  small  entities.  Based  on 
the  evaluation.  I  certify  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
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entities.  /  ccordingly.  the  preparation  of 
a  Regulat<  ry  Flexibility  Analysis  is 
unnecessiry. 

Envimnm  mtal  Impacts 

The  age  ides  have  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  agencies 
have  detei  mined  that  this  action  will 
not  have  any  effect  on  the  human 
environment 

Federalism  Assessment 

This  acCon  has  been  analyzed  in 
accordande  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
it  has  no  federalism  implication  that 
warrants  ttie  preparation  of  a  federalism 

assessmeqt. 

t 

List  of  Suljects  in  23  CFR  Fart  1204 

Grant  ptograms.  Highway  safety. 

In  cons^eration  of  the  foregoing,  the 
agencies  propose  to  amend  23  CFR  part 
1204  as  fopows: 

PART  12(M~[AMENDED] 

1.  The  authority  citation  for  part  1204 
would  continue  to  read  as  follows: 

Authorit]^:  23  U.S.C.  402;  delegations  of 
authority  at  49  CFR  1.48  and  1.50. 

§1204.4    [Amended] 

2.  In  §  1&04.4,  the  following  items 
would  be  ^dded  to  the  list  of  Highway 
Safety  Program  Guideline  Niunbers  and 
Titles  con  ained  in  the  first  paragraph: 

§  1204.4    K  ighway  Safety  Program 
GuideHn«s 


19  Sp«  ed  control. 

20  Okx  upant  protection. 

21  Rot  dway  safety. 

3.  In  §  1  !04.4  Guideline  Nos.  3, 8. 10. 
11. 14  and  15  would  be  revised  and 
Guideline  Nos.  19,  20  and  21  would  be 
added  to  read  as  follows: 

S  1204.4   If  ghway  Safety  Program 
Guidelines, 


Highway  S4lety  Program  Guideline 

No.  3 

Motorcycle  Safety 

Each  St^e,  in  cooperation  with  its 
poUtical  subdivisions,  should  have  a 
comprehensive  program  to  promote 
motorcyclt  safety.  To  be  effective  in 
reducing  the  number  of  motorcycle 
crash  deatjis  and  injuries,  State 
programs  should  address  the  use  of 
helmet  and  other  protective  gear,  proper 


licensing, 


mpaired  riding,  rider 


training,  o  tnspicuity.  and  motorist 
awareness!  This  Motorcycle  Safety 
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Program  Guideline  wiU  assist  States  and 
local  commimities  in  the  development 
and  implementation  of  effective 
motort^cle  safety  programs. 

I.  Program  Management 

Each  State  should  identify  the  nature 
and  extent  of  its  motorcycle  safety 
problems,  establish  goals  and  objectives 
for  the  State's  motorcycle  safety 
program,  and  implement  projects  to 
reach  the  goals  and  objectives.  State 
motorcycle  safety  plans  should: 

Designate  a  lead  agency  for  motorcycle 
safety; 

Develop  funding  sources; 

Collect  and  analyze  data  on  tnotorcycle 
safety; 

Identify  the  State's  motorcycle  safety 
problem  areas; 

Develop  programs  (with  specific  projects) 
to  address  problems; 

Coordinate  motorcycle  projects  with  those 
for  the  general  motoring  public;  and 

Integrate  motorcycle  safety  into  community 
traffic  safety  programs. 

n.  Motorcycle  Personal  Protective 
Equipment 

Each  State  should  encourage 
motorcycle  operators  and  passengers  to 
use  the  following  protective  equipment: 

Motorcycle  helmets  (which  should  be 
required  by  law); 

Proper  clothing,  including  gloves,  boots, 
long  pants,  and  a  durable  long-sleeved  jacket; 
and 

Eye  (which  should  be  required  by  law)  and 
face  protection. 

Additionally,  each  passenger  should 
be  provided  a  seat  and  footrest. 

in.  Motorcycle  Operator  Licensing 

States  should  require  every  person 
who  operates  a  motorcycle  on  public 
roadways  to  pass  an  examination 
designed  especially  for  motorcycle 
operation  and  to  hold  a  license 
endorsement  specifically  authorizing 
motorcycle  operation.  Each  State  should 
have  a  motorcycle  licensing  system  that 
requires: 

Motorcycle  operator's  manual; 

Motorcycle  license  examination,  including 
knowledge  and  skill  tests,  and  State  licensing 
medical  criteria; 

License  examiner  training; 

Motorcycle  license  endorsement; 

Motorcycle  license  renewal  requirements; 

Learner's  permit  issued  for  a  [>eriod  of  90 
days  and  only  twice  per  applicant;  and 

Penalties  for  violation  of  motorcycle 
licensing  requirements. 

IV.  Motorcycle  Rider  Education  and 
Training 

Safe  motorcycle  operation  requires 
specialized  training  by  qualified 
instructors.  Each  State  should  establish 
a  State  Motorcycle  Rider  Education 
Program  that  provides  for: 


Source  of  program  funding; 

State  organization  to  administer  the 
program; 

Use  of  Motorcycle  Safety  Foundation 
curriculum  or  equivalent  State-approved 
curriculum; 

Reasonable  availability  of  rider  education 
courses  for  all  interested  residents  of  legal 
riding  age: 

Instructor  training  and  certification; 

Incentives  for  successful  course 
completion  such  as  licensing  skills  test 
exemption; 

Quality  control  of  the  program; 

Ability  to  purchase  insurance  for  the 
program; 

Permission  to  spend  money  in  other 
motorcycle  safety  program  areas  as  deemed 
appropriate; 

State  guidelines  for  conduct  of  the 
program;  and  Program  evaluation. 

V.  Motorcycle  Operation  Under  the 
Influence  of  Alcohol  or  Other  Drugs 

Each  State  should  ensure  that 
programs  addressing  dnmk  and  drugged 
driving  include  a  focus  on  motorcycles. 
The  following  programs  should  include 
an  emphasis  on  impaired  motorcyclists. 

Community  traffic  safety  progreuns; 

Public  information  and  education 
campaigns; 

Youth  impaired  driving  programs: 

Law  enforcement  programs; 

Judge  and  prosecutor  training  programs; 

Anti-drunk  and  drugged  driving 
organizations;  and 

College  and  school  programs. 

VI.  Motorcycle  Conspicuity  and 
Motorist  Awareness  Programs 

State  motorcycle  safety  programs 
should  emphasize  the  issues  of  rider 
conspicuity  and  motorist  awareness  of 
motorcycles.  These  programs  should 
address: 

Daytime  use  of  motorcycle  lights; 

Brightly  colored  clothing  and  reflective 
materials  for  motorcycle  riders: 

Lane  positioning  of  motorcycles  to  increase 
vehicle  visibility; 

Reasons  why  motorists  do  not  see 
motorcycles;  and 

Ways  that  other  motorists  can  increase 
their  awareness  of  motorcyclists. 
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Impaired  Driving 

Each  State,  in  cooperation  with  its 
political  subdivisions,  should  have  a 
comprehensive  program  to  combat 
impaired  driving.  This  guideline 
describes  the  areas  that  each  State's 
program  should  address.  Throughout 
this  guideline,  "impaired  driving" 
means  operating  any  motor  vehicle 
while  one's  faculties  are  affected  by 
alcohol  or  other  drugs,  medications,  or 
other  substances.  "Impaired  driving" 


includes,  but  is  not  limited  to, 
impairment  as  defined  in  State  statutes. 

I.  Prevention 

Each  State  should  have  prevention 
programs  to  reduce  impaired  driving 
through  approaches  commonly 
associated  with  public  health — altering 
social  norms,  changing  risky  or 
dangerous  behaviors,  and  creating 
protective  environments.  Prevention 
and  public  health  programs  promote 
activities  to  educate  the  public  on  the 
effects  of  alcohol  and  other  drugs,  limit 
alcohol  and  drug  availability,  and 
prevent  those  impaired  by  alcohol  and 
drugs  from  driving.  Prevention 
programs  are  typically  carried  out  in 
schools,  work  sites,  medical  and  health 
care  facilities,  and  community  groups. 
Each  State  should  implement  a  system 
of  impaired  driving  prevention  activities 
and  to  work  with  the  public  health 
community  to  foster  health  and  reduce 
traffic-related  injuries. 

A.  Public  Information  and  Education  for 
Prevention 

States  should  develop  and  implement 
public  information  and  education  (PI&E) 
programs  directed  at  impaired  driving. 
Programs  should  start  at  the  State  level 
and  extend  to  communities  through 
State  assistance,  model  programs,  and 
public  encouragement.  States  should: 

Have  a  statewide  plan,  program,  and 
coordinator  for  all  impaired  driving  PI&E 
activities: 

Develop  their  own  PI&E  campaigns  and 
materials,  either  by  adapting  materials  from 
the  Federal  government  or  other  States,  or  by 
creating  new  campaigns  and  materials; 

Encourage  and  support  communities  to 
implement  awareness  programs  at  the  local 
level; 

Encourage  businesses  and  private 
organizations  to  participate  in  impaired 
driving  PI&E  campaigns:  and 

Encourage  media  to  supp>ort  impaired 
driving  highway  safety  issues  by  rep>orting  on 
programs,  activities  (including  enforcement 
campaigns],  alcohol-related  arrests,  and 
alcohol-related  crashes. 

B.  School  Programs 

Student  programs,  including 
kindergarten  through  college  and  trade 
school,  play  a  critical  role  in  preventing 
impaired  driving.  States  should: 

Implement  K-12  traffic  safety  education, 
with  appropriate  emphasis  on  impaired 
driving,  as  part  of  a  comprehensive  health 
education  program; 

Establish  and  support  student  safety  clubs 
and  activities  and  create  a  statewide  network 
linking  these  groups; 

Establish  liaisons  with  higher  education 
institutions  to  encourage  f>olicies  to  reduce 
alcohol,  other  drug,  and  traffic  safety 
problems  on  college  campuses; 

Promote  alcohol-  and  drug- free  events 
throughout  the  school  year,  with  particular 


emphasis  on  high-risk  times  such  as  prom, 
spring  break,  and  graduation; 

Coordinate  closely  with  anti-drug 
education  efforts  and  programs; 

Develop  working  relationships  with  school 
health  personnel  as  a  means  of  providing 
information  to  students  about  a  variety  of 
traffic  safety  and  health  behaviors;  and 

Make  effective  use  of  criminal  justice, 
medical,  or  other  professionals  through 
presentations  in  the  classroom  or  assembly 
programs. 

C.  Employer  Programs 

States  should  provide  information 
and  technical  assistance  to  all 
employers,  encouraging  them  to  offer 
programs  to  reduce  impaired  driving  by 
employees  and  their  families.  These 
programs  should  include: 

Model  policies  for  impaired  driving  and 
other  traffic  safety  issues,  including  safety 
belt  use  and  speeding: 

Management  training  to  recognize  and 
address  alcohol  and  drug-impairment: 

Education  and  treatment  programs  for 
employees;  and 

Employee  awareness  activities. 

States  should  especially  encourage 
companies  and  businesses  to  provide 
impaired  driving  programs  to  their 
youthful  employees.  The  States  should 
also  be  familiar  with  FHWA's  drug  and 
alcohol  requirements  for  employers  of 
CMV  drivers. 

D.  Responsible  Alcohol  Service 

States  should  promote  responsible 
alcohol  service  policies  and  practices  in 
the  retail  alcohol  service  industry, 
including  package  stores,  restaurants, 
and  taverns,  through  well-publicized 
and  enforced  laws,  regulations,  and 
policies.  States  should: 

Implement  and  enforce  programs  to 
eliminate  the  sale  of  alcoholic  beverages  to 
those  under  21  years  of  age; 

Promote  alcohol  server  and  service 
programs,  including  assessments,  written 
policies,  and  training: 

Ensure  adequate  alcohol  control 
regulations  dealing  with  issues  such  as 
service  to  visibly  intoxicated  patrons, 
elimination  of  "happy  hours",  and 
availability  of  food  and  non-alcoholic 
beverages: 

Provide  adequate  resources  (including 
budget,  staff,  and  training)  to  enforce  alcohol 
beverage  control  regulations: 

Promote  the  display  of  responsible  alcohol 
use  and  drinking  and  driving  infomiation  in 
alcohol  sales  and  service  establishments; 

Promote  establishment  participation  in 
designated  driver,  safe  rides,  and  other 
alternative  transportation  programs;  and 

Provide  that  commercial  establishments 
may  be  held  responsible  for  damages  caused 
by  any  patron  who  was  served  alcohol  when 
visibly  intoxicated. 

£.  Transportation  Alternatives 

States  should  promote  alternative 
transportation  programs  that  enable 
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impaired  drinkers  to  reach  their 
destinations  without  driving. 
Alternative  transportation  programs 
include: 

Designated  drivers:  and 
Safe  rides. 

n.  Deterrence 

Each  State  should  have  a  deterrence 
program  to  reduce  impaired  driving 
through  activities  to  create  the 
maximiun  possible  perception  of 
detection,  arrest  and  punishment  among 
persons  who  might  be  tempted  to  drive 
xmder  the  influence  of  alcohol  or  other 
drugs,  including  CMV  drivers.  Close 
coordination  with  law  enforcement 
agencies  on  the  mimicipal,  county,  and 
State  levels  is  needed  to  create  and 
sustain  the  perceived  risk  of  being 
detected  aild  arrested.  Specialized 
traffic  enforcement  efforts,  such  as 
MCSAP,  also  serve  as  a  core  element  in 
the  detection  of  iilipaired  drivers. 
Equally  close  coordination  with  courts 
and  the  motor  vehicle  licensing  and 
registration  agency  is  needed  to  enhance 
the  fear  of  punishment.  Effective  use  of 
all  available  media  is  essential  to  create 
and  maintain  a  strong  public  awareness 
of  impaired  driving  enforcement  and 
sanctions. 

Each  State  should  implement  a 
system  of  activities  to  deter  impaired 
driving.  The  deterrence  system  should 
include  legislation,  public  information 
and  education,  enforcement, 
prosecution,  adjudication,  criminal 
sanctions,  driver  licensing,  and  vehicle 
registration  activities.  The  goal  should 
be  to  increase  the  perception  and 
probability  of  arrest  for  violators  and  the 
imposition  of  swift  and  sure  sanctions. 

A.  laws  To  Deter  Impaired  Driving 

States  should  enact  laws  that  define 
and  prohibit  impaired  driving  in  broad 
and  readily  enforceable  terms,  facilitates 
the  acquisition  of  evidence  against 
impaired  drivers,  and  permit  a  broad 
range  of  administrative  and  judicial 
penalties  and  actions.  These  laws 
should: 

Define  impaired  driving  offenses — 

Establish  .08  Blood  Alcohol  Concentration 
(BAC)  as  the  blood  alcohol  level  at  or  above 
which  it  is  illegal  to  operate  a  motor  vehicle 
("illegal  per  se"); 

Establish  .04  BAC  as  the  illegal  per  se 
blood  alcohol  level  for  cominerciaJ  truck  and 
bus  operators,  as  provided  by  commercial 
driver  license  regulations; 

Establish  that  it  is  illegal  per  se  for  persons 
under  the  age  of  21  (the  legal  drinlung  age) 
to  drive  with  any  measurable  amoimt  of 
alcohol  in  their  blood,  breath,  or  urine; 

Establish  that  driving  under  the  influence 
of  other  drugs  (whether  illegal,  prescription, 
or  over-the-counter)  is  unlawful  and  is 


treated  similarly  to  driving  under  the 
influence  of  alcohol: 

Establish  vehicular  homicide  or  causing 
personal  in  ury  while  under  the  influence  of 
alcohol  as  i  separate  offense;  and 

Prohibit  >pen  alcohol  containers  and 
consumpfii  \n  of  alcohol  in  motor  vehicles. 

Provide  for  effective  enforcement  of 
these  lawi  — 

Authoriz  9  police  to  conduct  checkpoints, 
in  which  vehicles  are  stopped  on  a 
nondiscrin^inatory  basis  to  determine 
whether  or  not  the  operators  are  driving 
under  the  influence  of  alcohol  or  drugs; 

Authori^  police  to  use  a  preliminary 
breath  test  or  a  vehicle  operator  stopped  for 
a  suspecte<  impaired  driving  offense; 

Authoria  s  police  to  test  for  impairing  drugs 
other  than  ilcohol; 

Include  i  nplied  consent  provisions  that 
permit  the  Use  of  chemical  tests  and  that 
allow  the  arresting  officer  to  require  more 
than  one  test  of  a  vehicle  operator  stopped 
for  a  suspected  impaired  driving  offense; 

Require  prompt  and  certain  license 
revocation  or  suspension  for  persons  who 
refuse  to  take  a  chemical  test  to  determine 
whether  thiy  were  driving  while  intoxicated 
("implied  (jonsent");  and 

Require  ^landatory  blood  alcohol 
concentrat^n  testing  whenever  a  law 
enforcement  officer  has  probable  cause  to 
believe  tha^  a  driver  has  committed  an 
alcohoI-reUted  offense. 

Providel  effective  penalties  for  these 
offenses—* 

Require  f  rompt  and  certain  administrative 
license  rev^tion  or  suspension  of  at  least 
90  days  forjpersons  determined  by  chemical 
test  to  violite  the  State's  BAC  limit; 

Provide  fcr  increasingly  more  severe 
penalties  for  repeat  offenders,  including 
lengthy  license  revocation,  substantial 
criminal  fi^es,  jail,  and/or  impoundment  or 
confiscation  of  license  plates  or  vehicles 
registered  by  the  offender; 

Provide  fcr  more  stringent  criminal 
penalties  fqr  those  convicted  of  more  serious 
offenses,  sxlch  as  vehicular  homicide; 

Contain  special  provisions  for  youth  under 
the  age  of  21  that  mandate  driver's  license 
suspension  for  any  violations  of  laws 
regarding  tl  le  use  or  possession  of  alcohol  or 
other  drugs ;  and 

Establish  victim  assistance  and  victim 
restitution  programs  and  require  the  use  of  a 
victim  impact  statement  prior  to  sentencing 
in  all  Drivwg  While  Intoxicated  (DWI)  cases 
where  deam  or  serious  injury  occurred. 

B.  Public  utformation  and  Education  for 
Deterrence 

States  snould  implement  public 
informatlQn  and  education  (PI&E) 
programs  to  maximize  public  perception 
of  the  risks  of  being  caught  and 
punished  jfor  impaired  driving.  Public 
information  programs  should  be: 

Comprehensive; 
Seasonally  focused;  and 
Sustaine^. 


C.  Enforcement 

States  should  implement 
comprehensive  enforcement  programs 
to  maximize  the  likelihood  of  detecting, 
investigating,  arresting,  and  convicting 
impaired  drivers.  These  programs 
should: 

Secure  a  commitment  to  rigorous  DWI 
enforcement  from  the  top  levels  of  police 
management  and  State  and  local  government; 

Provide  state-of-the-art  training  for  police 
officers,  including  Standardized  Field 
Sobriety  Testing  (SFST)  and  Drug  Evaluation 
and  Classification  (DEC); 

Provide  adequate  equipment  and  facilities, 
including  preliminary  and  evidentiary  breath 
test  equipment: 

Deploy  patrol  resources  effectively,  using 
cooperative  efforts  of  various  State  and  local 
police  agencies  as  appropriate: 

Maximize  the  likelihood  of  violator-officer 
contact; 

Make  regular  use  of  sobriety  checkpoints; 

Facilitate  the  arrest  process: 

Implement  state-of-Uie-art  post-arrest 
investigation  of  apprehended  impaired 
drivers; 

Emphasize  enforcement  of  youth  impaired 
driving  and  drinking  age  laws;  and 

Emphasize  enforcement  of  laws  regulating 
alcohol  or  drug  impairment  by  CMV  drivers. 

D.  Prosecution 

States  should  implement  a 
comprehensive  program  for  visible  and 
aggressive  prosecution  of  impaired 
driving  cases.  These  programs  should: 

Give  DWI  cases  high  priority  for 
prosecution; 

Provide  sufficient  resources  to  prosecute 
cases  presented  by  law  enforcement  efforts; 

Facilitate  uniformity  and  consistency  in 
prosecution  of  impaired  driving  cases: 

Provide  training  for  prosecutors  so  they 
can  obtain  high  rates  of  conviction  and  seek 
appropriate  sanctions  for  offenders; 

Prohibit  plea  bargaining  in  DWI  cases, 
through  appropriate  legislation; 

Encourage  vigorous  prosecution  of  alcohol- 
related  fatality  and  injury  cases  under  both 
DWI  and  general  criminal  statutes;  and 

Ensure  that  prosecutors  are  knowledgeable 
and  prepared  to  prosecute  youthful  offenders 
appropriately. 

E.  Adjudication 

The  effectiveness  of  prosecution  and 
enforcement  efforts  is  lost  without 
support  and  strength  in  adjudication. 
States  should  implement  a 
comprehensive  impaired  driving 
adjudication  program  to: 

Provide  sufficient  resources  to  adjudicate 
cases  and  manage  the  dockets  brought  before 
them; 

Facilitate  uniformity  and  consistency  in 
adjudication  of  impaired  driving  cases; 

Give  judges  the  skills  necessary  to 
appropriately  adjudicate  impaired  driving 
cases; 

Provide  similar  training  to  administrative' 
hearing  officers  who  beer  administrative 
license  revocation  ^peals;  . 
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Inform  the  judiciary  about  technical 
evidence  presented  in  impaired  driving 
cases,  including  SFST  and  DEC  testimony; 

Educate  the  judiciary  in  appropriate  and 
aggressive  sanctions  for  offenders  including 
violators  of  commercial  motor  vehicle  safety 
regulations;  and 

Ensure  that  judges  are  knowledgeable  and 
prepared  to  adjudicate  youthful  offenders  in 
an  appropriate  and  aggressive  manner. 

F.  Licensing 

Driver  licensing  actions  can  be  an 
effective  means  for  preventing, 
deterring,  and  monitoring  impaired 
driving.  In  addition  to  the  license 
sanctions  for  impaired  driving  offenses 
discussed  earlier.  States  should: 

Issue  provisional  licenses  to  novice 
drivers; 

Provide  for  license  suspension  for  driver 
under  age  21  who  drives  with  a  BAC 
exceeding  .02  (or  some  other  low  value); 

Issue  distinctive  licenses  to  drivers  under 
the  age  of  21; 

Monitor  licensing  records  to  identify  high 
risk  drivers  for  referral  to  education  or 
remediation  programs; 

Ensure  the  accurate  and  timely  reporting  of 
alcohol  and  drug  violations  as  proscribed  by 
the  Commercial  Drivers  License  (CDL) 
regulations: 

Assure  that  all  licensing  records  are  used 
to  help  assess  whether  a  driver  requires 
alcohol  or  drug  treatment;  and 

Actively  participate  in  the  Driver  License 
Compact  to  facilitate  the  exchange  of  driver 
license  information  between  jurisdictions. 

III.  Treatment  and  Rehabilitation 

Many  first-time  impaired  driving 
offenders  and  most  repeat  offenders 
have  substantial  substance  abuse 
problems  that  affect  their  entire  lives, 
not  just  their  driving.  They  have  been 
neither  prevented  nor  deterred  from 
impaired  driving.  Each  State  should 
implement  a  system  to  identify  and  refer 
these  drivers  to  appropriate  substance 
abuse  treatment  programs  to  change 
their  dangerous  behavior. 

A.  Diagnosis  and  Screening 

States  should  have  a  systematic 
program  to  evaluate  persons  who  have 
been  convicted  of  an  impaired  driving 
offense  to  determine  if  they  have  an 
alcohol  or  drug  abuse  problem.  This 
evaluation  should: 

Be  required  by  law; 

Be  conducted  by  qualified  personnel  prior 
to  sentencing:  and 

Be  used  to  decide  whether  a  substance 
abuse  treatment  program  should  be  part  of 
the  sanctions  imposed. 

B.  Treatment  and  Rehabilitation 

States  should  establish  and  maintain 
programs  to  treat  alcohol  and  other  drug 
dependent  persons  referred  through 
traffic  courts  and  other  sources.  These 
programs  should: 


Ensure  that  those  referred  for  impaired 
driving  offenses  are  not  pennitted  to  drive 
again  until  their  substance  abuse  problems 
are  under  control; 

Be  conducted  in  addition  to,  not  as  a 
substitute  for,  license  restrictions  and  other 
sanctions;  and 

Be  conducted  separately  for  youth. 

IV.  Program  Management 

Good  program  management  produces 
effective  programs.  Planning  and 
coordination  are  especially  important 
for  impaired  driving  activities,  since 
many  different  parties  are  involved. 
Each  State's  impaired  driving  program 
management  system  should  have  an 
established  process  for  managing  its 
planning  (including  problem 
identification),  program  control,  and 
evaluation  activities.  The  system  should 
provide  for  commimity  traffic  safety 
programs  (CTSPs),  State  and  local  task 
forces,  data  analysis,  and  funding.  It 
also  should  include  planning  and 
coordination  of  activities  with  other 
agencies  involved  in  impaired  driving 
programs,  such  as  MCSAP. 

A.  State  Program  Planning 

States  should  develop  and  implement 
an  overall  plan  for  all  impaired  driving 
activities.  The  plan  should: 

Be  based  on  careful  problem  definition  that 
makes  use  of  crash  and  driver  record  data: 
and 

Direct  State  and  community  resources 
toward  effective  measures  that  address  the 
State's  impaired  driving  issues. 

B.  Program  Control 

States  should  establish  procedures  to 
ensure  that  program  activities  are 
implemented  as  intended.  The 
procedures  should  provide  for 
systematic  monitoring  and  review  of 
ongoing  programs  to: 

Detect  and  correct  problems  quickly; 

Measure  progress  in  achieving  established 
goals  and  objectives:  and 

Ensure  that  appropriate  data  are  collected 
for  evaluation. 

C.  State  and  Local  Task  Forces  and 
Community  Traffic  Safety  Programs 

States  should  encourage  the 
development  of  State  and  commiuiity 
impaired  driving  task  forces  and 
community  traffic  safety  programs. 
States  should: 

Use  these  groups  to  bring  a  wide  variety  of 
interests  and  resources  to  bear  on  impaired 
driving  issues:  and 

Ensure  that  Federal,  State,  and  local 
organizations  coordinate  impaired  driving 
activities,  so  that  the  activities  complement 
rather  than  compete  with  each  other. 

D.  Data  and  Records 

States  should  establish  and  maintain 
records  systems  for  accidents,  arrests. 


dispositions,'  driver  Ucenses,  and 
vehicle  registrations.  Especially 
important  are  tracking  systems  which 
can  provide  information  on  every  driver 
arrested  for  DWI  to  determine  the 
disposition  of  the  case  and  compliance 
with  sanctions.  These  records  systems 
should  be: 

Accurate; 
Timely: 

Able  to  be  linked  to  each  other,  and 
Readily  accessible  to  police,  courts,  and 
planners. 

E.  Evaluation 

States  should  evaluate  all  impaired 
driving  system  activities  regularly  to 
ensure  that  programs  are  effective  and 
scarce  resources  are  allocated 
appropriately.  Evaluation  should  be: 

Included  in  initial  program  planning  to 
ensure  that  appropriate  data  are  available  and 
that  adequate  resources  are  allocated: 

Designed  to  use  available  traffic  records 
systems  effectively;  and 

Conducted  regularly. 

Evaluation  results  should  be: 

RepHsrted  regularly  to  project  and  program 
managers:  and 
Used  to  guide  further  program  activities. 

F.  Funding 

States  should  allocate  funding  to 
impaired  driving  programs  that  is: 

Adequate  for  program  needs: 
Steady — from  dedicated  sources;  and 
To  the  extent  possible,  paid  by  the 
impaired  drivers  themselves.  The  programs 
should  work  toward  being  self-sufficient. 


Highway  Safety  Program  Guideline 

No.  10 

Traffic  Records 

Each  State,  in  cooperation  with  its 
pohtical  subdivisions,  should  establish 
and  implement  a  complete  traffic 
records  program.  The  Statewide 
program  should  include,  or  provide  for, 
data  for  the  entire  State.  A  complete 
traffic  records  program  is  necessary  for 
planning  (problem  identification), 
operational  management  or  control,  and 
evaluation  of  a  State's  highway  safety 
activities.  This  type  of  program  is  basic 
to  identifying  highway  safety  problems, 
tracking  safety  trends,  and 
implementing  highway  safety 
countermeasures.  It  is  the  key  ingredient 
to  safety  effectiveness  and  management. 

I.  Traffic  Records  System 

To  provide  a  complete  and  useful 
records  system  for  safety  program 
management  at  both  the  State  and  local 
level,  the  State  should  have  a  data  base 
consisting  of  the  following: 
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An  Accident  File  with  data  on  the  time, 
environment,  and  circumstances  of  a  crash; 
identification  of  the  vehicles,  drivers, 
cyclists,  occupants,  and  pedestrians 
involved;  and  documentation  of  crash 
consequences  (fatalities,  injuries,  property 
damage  and  violations  charged]  with  the  data 
tied  to  a  location  reference  system; 

A  Driver  File  or  driver  history  record  of 
licensed  drivers  in  the  State,  with  data  on 
personal  identification  and  driver  license 
number,  type  of  license,  license  status 
(suspended  or  revoked),  driver  restrictions, 
driver  convictions  for  traffic  violations,  crash 
history,  driver  control  or  improvement 
actions,  and  safety  education  data; 

A  Vehicle  File  with  information  on 
identification,  ownership  and  taxation,  and 
vehicle  inspection  (where  applicable); 

A  Roadway  File  with  information  about 
roadway  location,  identification,  and 
classification  as  well  as  a  description  of  a 
road's  total  physical  characteristics,  which  is 
tied  to  a  location  reference  system.  This  file 
should  also  contain  data  for  normalizing 
purposes,  such  as  miles  of  roadway  and 
average  daily  traffic  (ADT); 

A  Commercial  Motor  Vehicle  Crash  File 
which  uses  uniform  data  definitions  and 
collects  information  on  the  vehicle 
configuration,  cargo  body  type,  hazardous 
materials,  information  to  identify  the  motor 
carrier,  as  well  as  information  on  the  crash. 

A  CitationyConviction  File  which  identifies 
the  type  of  citation  and  the  time.  date,  and 
location  of  the  violation;  the  violator,  vehicle 
and  the  enforcement  agency;  and 
adjudication  action  and  results,  including 
court  of  jurisdiction  (an  Enforcement/ 
Qtation  File  could  be  maintained  separate 
bom  a  Judicial/Conviction  File)  and  fines 
assessed  and  collected; 

An  Emergency  Medical  Services  (EMS)  file 
with  emergency  care  and  victim  outcome 
information  about  ambulance  responses  to 
crashes,  e.g.,  emergency  care  unit,  care  given, 
injury  data,  and  times  of  EMS  notification 
and  arrival;  information  on  emergency 
facility  and  hospital  care,  including  Trauma 
Registry  data;  and  medical  outcome  data 
relative  to  crash  victims  receiving 
rehabilitation  and  for  those  who  died  as  the 
result  of  the  crash,  and 

Provisions  for  file  linkage  through  common 
data-elements  between  the  files  or  through 
other  consistent  means;  jjerformance  level 
data  as  part  of  the  traffic  records  system; 
demographic  data  to  normalize  or  adjust  for 
exposure  when  analyzing  the  various  data  in 
the  files;  and  provisions  for  the  use  of  cost 
data  relative  to  amounts  spent  on 
countermeasure  programs  and  the  costs  of 
fatalities,  injuries  and  property  damage. 

II.  Data  Characteristics 

Traffic  records  programs  should  meet 
basic  requirements  for  the  most  effective 
use  of  the  data  by  program  managers. 
Accordingly,  each  State  should 
emphasize  the  following  characteristics: 

An  accurate  identification  of  the  crash 
location; 

Timely  and  accurate  data  collection  and 
input  to  all  files,  and  especially  to  the 
Accident  and  Driver  Files,  to  assure 


maximukn  utilization  and  confidence  in  the 
traffic  rocords  system.  Each  state  is 
encouraged  to  join  and  fully  participate  in 
the  driver  license  compact  to  ensure  that 
complete  data  is  available  from  other  states; 

Data  uniformity,  providing  for  uniform 
coding  and  definition  of  data  elements  to 
allow  a  ftate  to  compare  its  crash  problems 
to  other  States,  regions  and  the  nation;  and 
the  use  of  uniform  coding  of  violations  and 
convicticns  for  the  efficient  exchange  of 
driver  information  between  States; 

Data  consistency  within  a  State  over  time 
to  provi4e  for  multi-year  analysis  of  data  to 
detect  trends  and  for  identification  of 
emergina  problems,  as  well  as  to  determine 
beneficial  effects  of  highway  safety  programs; 
and        I 

Timely  and  complete  data  output  to  ensure 
that  higl^way  safety  program  managers  will 
have  reGf>rds  that  are  accessible, 
underst^dable,  and  effective. 

m.  Usdof  TrafiBc  Records 

The  ijieastire  of  a  good  records  system 
is  the  (kgree  to  whidi  it  is  used  by  those 
it  was  (lesigned  to  serve.  Each  State 
should  ^tablish  a  process  for  the 
effective  use  of  traffic  records  by 
highway  safety  management,  including 
the  folU  wing: 

A  man^ement  process  which  addresses 
the  role  0r  use  of  traffic  records  data  in 
planning  (including  problem  identification), 
program  control,  and  evaluation; 

A  problem  identification  strategy  that 
specifies  the  necessary  data,  asstires  that 
accurate  and  timely  data  are  available, 
defines  the  analyses  conducted  (including 
the  variables  used,  statistical  tests  applied, 
and  trends  examined),  and  describes  how 
results  aae  reported  and  used; 

Presentation  of  analysis  results  so  that  they 
are  clear^  understood  and  usable  by 
manager*,  including  the  use  of  problem 
reports  Which  describe  the  magnitude  of  the 
problem!  and  appropriate  graphs,  tables  and 
charts  tojsupport  the  conclusions  reached; 
and         I 

Provisnns  for  program  evaluation, 
beginnii^  at  the  planning  stage  and  carrying 
through  Tnplementation  and  final  evaluation, 
essentially  using  the  same  types  of  data  that 
were  used  in  developing  the  programs 
implemented. 

IV.  Ma 


[  Tra£Bc  Records 


Each  State  should  have  an 
organizational  structure  in  place  for 
effective  administration  of  its  traffic 
records  program,  at  a  minimum 
consisting  of  the  following  components: 

A  pemjanent  Traffic  Records  Committee, 
representing  the  principal  usera  and 
custodial  s  of  the  data  in  the  State,  that 
provides  idministrative  and  technical 
guidance  The  Comminee  should  be 
responsime  for  adopting  requirements  for  file 
structure  and  linkage,  assessing  capabilities 
and  resources,  establishing  goals  for 
improving  the  traffic  records  program, 
evaluating  the  program,  continuously 
developing  cooperation  and  support  from 
State  and  local  agencies  as  well  as  the  private 
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sector,  and  ensuring  that  high  quality  and 
timely  data  are  available  to  authorized 
persons  or  agencies  for  approfxiate  use; 

A  single  state  agency  with  responsibility 
for  coordinating  the  traffic  safety-related  data 
aspects  of  the  various  State  information 
systems.  This  would  include  ensuring  that 
the  necessary  data  were  available  for  use  in 
safety  and  analyses;  and 

Professional  staff  with  analytical  expertise 
to  perform  data  analysis  for  program 
planning  and  evaluation,  including  a  basic 
understanding  of  data  processing  as  it  relates 
to  the  use  of  personal  computers  (PCs)  and 
the  ability  to  use  PC  software  application 
packages  to  perform  problem  identification 
and  program  evaluation  tasks. 

Highway  Safety  Program  Guideliiw 

No.  11 

Emergency  Medical  Services 

Each  State,  in  cooperation  with  its 
political  subdivisions,  shoidd  ensure 
that  persons  incurring  traffic  injuries  (or 
other  trauma)  receive  prompt  emergency 
medical  care  under  the  range  of 
emergency  conditions  encountered. 
Each  of  the  component  parts  of  a  system 
should  be  equally  committed  to  its  role 
in  the  system  and  ultimately  to  the  care 
of  the  patient.  At  a  minimum,  the  EMS 
program  should  be  made  up  of  the 
components  detailed  in  this  chapter. 

I.  Regulation  and  Policy 

Each  State  should  embody 
comprehensive  enabling  legislation, 
regulatioixs.  and  operational  policies 
and  procedures  to  provide  an  effective 
system  of  emergency  medical  and 
trauma  care.  This  legal  framework 
should: 

Establish  the  program  and  designate  a  lead 
agency; 

Outline  the  lead  agency's  basic 
responsibilities,  including  licensure  and 
certification; 

Require  comprehensive  planning  and 
coordination; 

Designate  EMS  and  trauma  system  funding 
sources; 

Require  data  collection  and  evaluation;  and 

Provide  authority  to  establish  minimum 
standards  and  identify  penalties  for 
noncompliance. 

Each  of  these  components,  which  are 
discussed  in  different  sections  of  this 
guidehne,  are  critical  to  the 
effectiveness  of  legislation  that  is  the 
legal  foundation  for  a  statewide  EMS 
system. 

II.  Resource  Management 

Each  State  should  estabHsh  a  central 
lead  agency  at  the  State  level  to  identify 
categorize,  and  coordinate  resources 
necessary  for  overall  system 
implementation  and  operation.  The  lead 
agency  should: 


Maintain  a  coordinated  response  and 
ensure  that  resources  are  used  appropriately 
throughout  the  State; 

Provide  equal  access  to  basic  emergency 
care  for  all  victims  of  medical  or  traumatic 
emergencies; 

Provide  adequate  triage  and  transport  of  all 
victims  by  appropriately  certified  personnel 
(at  a  minimum,  trained  to  the  emergency 
medical  technician  [EMTj  basic  level)  in 
properly  licensed,  equipped,  and  maintained 
ambulances; 

Provide  transport  to  a  facility  that  is 
appropriately  equipped,  staffed,  and  ready  to 
administer  to  the  needs  of  the  patient 
(section  4:  Transportation);  and. 

Appoint  an  advisory  council  to  provide  a 
forum  for  cooperative  action  and  maximum 
use  of  resources. 

in.  Human  Resources  and  Training 

Each  State  should  ensure  that  its  EMS 
system  has  essential  trained  human 
resources  to  perform  required  tasks. 
These  personnel  include:  first 
responders  (e.g..  police  and  fire). 
prehospital  providers  (e.g.,  emergency 
medical  technicians  and  paramedics), 
communications  specialists,  physicians, 
nurses,  hospital  administrators,  and 
planners. 

Each  State  should  provide  a 
comprehensive  statewide  plan  for  stable 
and  consistent  EMS  training  programs 
with  efiiective  local  and  regional 
support.  The  State  agency  should: 

Ensure  sufficient  availability  of  adequately , 
trained  EMS  personnel; 

Establish  ^4T-Basic  as  the  state  minimum 
level  of  training  for  all  transporting  EMS 
personnel; 

Routinely  monitor  training  programs  to 
ensure  uniformity  and  quality  control; 

Use  standardized  curricula  throughout  the 
.  State: 

Ensure  availability  of  continuing  education 
programs; 

Require  instructore  to  meet  State 
requirements; 

Develop  and  enforce  certification  criteria 
for  fust  responders  and  prehospital 
providers:  and 

Require  EMS  operating  organizations  to 
collect  data  to  evaluate  emergency  care  in 
terms  of  frequency,  category,  and  severity  as 
well  as  the  use  of  appropriate  knowledge  and 
skilU. 

IV.  Transportation 

Each  State  should  require  safe, 
reliable  ambulance  transportation, 
which  Is  critical  to  an  effective  EMS 
system.  States  should: 

Develop  statewide  tnnspottatioo  plans. 
including  the  identificatioD  of  specific 
service  areas; 

Implement  regulations  that  provide  for  the 
systematic  delivery  of  patients  to  appropriate 
focilities; 

Develop  routine,  standardized  methods  for 
inspectk»  and  licensing  of  all  emeigeDcy 
medical  transport  vehicles; 


Establish  a  minimum  number  of  providers 
at  the  desired  level  of  certification  on  each 
response; 

Coordinate  all  emergency  transports  within 
the  EMS  system,  including  public,  private,  or 
specialty  (air  and  ground)  transport:  and 

Develop  regulations  to  ensure  ambulance 
drivers  are  properiy  trained  and  licensed. 

V.  FaciUties 

It  is  imperative  that  the  seriously 
injured  patient  be  delivered  in  a  timely 
manner  to  the  closest  appropriate 
facility.  Each  State  should  ensure  that: 

Both  stabilization  and  definitive  care  needs 
of  the  patient  are  considered; 

The  determination  is  free  of  political 
considerations  and  the  capabilities  of  the 
facilities  are  clearly  understood  by 
prehospital  personnel; 

Hospital  resources  capabilities  are  known 
in  advance,  so  that  appropriate  primary  and 
secondary  transport  decisions  can  l>e  made; 
and 

Agreements  are  made  between  facilities  to 
ensure  that  patients  receive  treatment  at  the 
closest,  most  appropriate  facility.  Including 
facilities  in  other  states  or  counties. 

VI.  Communications 

An  efiiective  commimications  system 
is  essential  to  EMS  operations  and 
provides  the  means  by  which 
emergency  resources  can  be  accessed, 
mobilized,  managed,  and  coordinated. 
Each  State  should  require  a 
communication  system  to: 

Begin  with  a  universal  system  access 
number,  such  as  911; 

Provide  for  prioritized  dispatch  (dispatch- 
to-ambulance,  ambulance-to-ambulance, 
ambulance-to-hospital,  and  hospital-to- 
hospital  communication); 

Ensure  the  receiving  facility  is  ready  and 
able  to  accept  the  patient;  and 

Provide  for  dispatcher  training  and 
certification  standards. 

Each  State  should  develop  a  statewide 
communications  plan  that  defines  State 
government  roles  in  EMS  system 
communications. 

Vn.  Trauma  Systems 

Each  State  should  maintain  a  fully 
functional  traiuna  system  to  provide  a 
high  quality,  effective  patient  care 
system.  States  should  implement 
legislation  requiring  the  development  of 
a  trauma  system,  including: 

Trauma  center  designation,  using 
American  College  of  Surgeons  Committee  on 
Trauma  guidelines  as  a  minimum; 

Triage  and  transfer  standards  for  trauma 
patients; 

Data  collection  and  tnuma  registry 
defmitions  for  quality  assurance; 

Mandatory  autopsies  to  determine 
preventable  deathr,  and 

Systams  management  and  quality 
assurance. 


Vm.  Pablic  Infonnatioa  and  Educatkm 

Public  awareness  and  education  about 
the  EMS  system  are  essenticd  to  a  high 
quality  system.  Each  State  should 
implement  a  public  information  and 
education  (PI&E)  plan  to  address: 

The  components  and  capabilities  of  an 
EMS  system; 

The  public's  role  in  the  system: 

The  public's  ability  to  access  the  system; 

What  to  do  in  an  emergency  (e.g.. 
bystander  care  training): 

Education  on  prevention  issues  (e.g.. 
alcohol  or  other  drugs,  occupant  protection, 
speeding,  motorcycle  and  bicycle  safety):  and 

The  need  for  dedicated  staff  and  resources 
for  PIJtE  programming. 

DC.  Medical  Direction 

Physician  involvement  in  all  aspects 
of  the  patient  care  system  is  critical  for 
efiective  EMS  operations.  EMS  is  a 
medical  care  system  in  which 
physicians  delegate  responsibilities  to 
non-physician  providers  who  manage 
patient  care  outside  the  traditional 
confines  of  the  office  or  hospital.  States 
should  require  physicians  to  be 
involved  in  all  aspects  of  the  patient 
care  system,  including: 

Planning  and  protocols; 
On-line  and  off-line  medical  direction  and 
consultation;  and 
Audit  and  evaluation  of  patient  care. 

X.  Evaluation 

Each  State  should  implement  a 
comprehensive  evaluation  program  to 
effectively  assess  and  improve  a 
statewde  EMS  system.  D^S  system 
managers  should: 

Evaluate  the  effectiveness  of  ■er\-ices 
provided  to  victims  of  medical  or  trauma- 
related  emergencies; 

Define  the  impact  of  patient  care  on  the 
system; 

Evaluate  resource  utilization,  scope  of 
service,  patient  outcome,  and  effectiveness  of 
operational  policies,  procedures,  and 
protocols;  and 

Develop  a  data-gathering  mechanism  that 
provides  for  the  linkage  of  data  from  different 
data  sources  through  the  use  of  common  data 
elements. 


Highway  Safely  Program  GaideUne 

No.  14 

Pedestrian  and  Bicyde  Safiety 

Each  State,  in  cooperation  with  its 
political  subdivisions,  should  have  a 
comprehensive  pedestrian  and  bicycle 
safety  program  that  educates  and 
motivates  its  citizens  to  follow  safe 
pedestrian  and  bicycle  practices.  A 
combination  of  legislation,  regulations, 
poUcy,  enforcement,  pubUc  information, 
education,  incentives,  and  engineering 
is  necessary  to  achieve  significant. 
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lasting  improvements  in  pedestrian  and 
bi^de  crash  rates. 

Each  State  should  recognize  that  its 
pedestrians  and  bicyclists — citizens  of 
all  ages  who  are  virtually  improtected 
from  the  forces  of  a  crash,  face  major 
safety  problems  and  are  a  valid  traiffic 
safety  concern.  Because  of  the  diverse 
natiire  of  these  issues,  education, 
enforcement,  and  engineering  are 
critical  components  to  any  strategies 
devised  to  reduce  these  problems.  In 
formulating  policy,  the  State  should 
promote  these  specific  issues: 

The  provision  of  early  peii.  strian  and 
bicycle  safety  education  and  training  for 
preschool  children; 

The  inclusion  of  pedf-'an  and  bicyclist 
safety  in  health  and  safety  education 
curricula; 

The  inclusion  of  pedestrian  and  bicyclist 
safety  in  driver  training  programs  and  driver 
licensing  activities; 

The  provision  of  a  safe  environment  for 
pedestrians  and  bicyclists  through  such 
measures  as  sidewalks  and  bicycle  facilities, 
in  the  planning  and  design  of  all  highway 
projects; 

The  use  of  bicycle  helmets  as  a  primary 
moasure  to  reduce  death  and  injury  among 
bicyclists; 

An  awareness  of  the  role  of  alcohol  in 
at'ult  pedestrian  accidents; 

The  safeguarding  of  older  citizens  from 
p<  destrian  accidents;  and. 

The  establishment  and  support  of 
C-mmunity/Corridor  Traffic  Safety  Programs 
at  the  local  level. 

A  comprehensive  highway  safety 
system  is  the  most  effective  means  of 
producing  consistent,  long-term  changes 
in  knowledge  and  behavior  necessary  to 
improve  pedestrian  and  bicycle  safety. 
The  following  components  create  a 
structure  for  identifying  problem  areas; 
implementing,  measuring,  and 
evaluating  the  problem  areas;  and 
directing  the  results  back  into  system 
improvements.  We  believe  these 
elements  will  effectively  address  the 
problem. 

I.  Program  Management 

Each  State  should  have  centralized 
program  planning,  initiation,  and 
coordination  to  promote  pedestrian  and 
bicycle  safety  program  issues  as  part  of 
a  comprehensive  highway  safety 
program.  Evaluation  is  also  important 
for  determining  progress  and  ultimate 
success  of  pedestrian  and  bicycle  safety 
programs  and  for  providing  those  results 
to  revise  existing  programs  and  to 
develop  new  programs.  The  State 
should  have  program  staff  trained  in 
pedestrian  and  bicyclist  safety  so  that 
this  program  can: 

Conduct  regular  problem  identification 
activities  to  identify  fatality  and  injury  crash 
trends  for  pedestrians  and  bicyclists  and  to 
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provide  guidance  in  development  of 
countermeasures. 

Provide  leadership,  training,  and  technical 
assistance  to  other  State  agencies  and  local 
pedestrian  and  bicycle  safety  programs  and 
projectsj 

Conve  ne  a  pedestrian  and  bicycle  safety 
advisory  task  force  or  coalition  to  organize, 
integrate  with  other  involved  groups,  and 
generate  broad-based  support  for  programs; 

Integn  te  pedestrian  and  bicycle  safety 
program  i  into  Community/Corridor  Traffic 
Safety  Pi  ograms,  injury  prevention  programs, 
and  tran  iportation  plans:  and 

Evalui  te  the  effectiveness  of  its  pedestrian 
and  bicy  :le  safety  program. 

II.  Mull  [-Disciplinary  Involvement 

Pedes  trian  and  bicyclist  safety  goes 
beyond  the  confines  of  any  single  State 
or  local  lagency  (enforcement  or 
educatit>n)  and  requires  the  combined 
support]  and  coordinated  attention  of 
multiple  agencies,  representing  a  variety 
of  disciplines,  at  the  State  and  local 
level.  A  a  minimum,  the  following 
kinds  o  agencies  should  be  involved: 

Law  El  iforcement 

Educai  ion 

Public  Health 

IDriver  Education  and  Licensing 

Transj  ortation — Engineering,  Planning 

Public  Conununications 

III.  Legj  ilation  and  Regulations 

Each  Jtate  should  enact  and  enforce 
pedestri  m  and  bicyclist-related  traffic 
laws  am  I  regulations.  Specific  policies 
should  ie  developed  to  encourage 
coordination  with  the  Federal  Highway 
Adminittration  (FHWA)  and  other 
agencies,  in  the  development  of 
regulations  and  laws  to  promote 
pedestrian  and  bicyclist  safety. 

rV.  LawJEnforcement 

Each  f  tate  should  ensure  that  State 
and  conjmimity  pedestrian  and  bicycle 
progranK  include  a  law  enforcement 
component.  Each  State  should  strongly 
emphas^e  the  role  played  by  law 
enforceijient  personnel  in  pedestrian 
and  bicyclist  safety.  Essential 
components  of  that  role  include: 

Developing  knowledge  of  pedestrian  and 
bicyclist  crash  situations;  investigating 
crashes;  and  maintaining  a  report  system  that 
supports  problem  identification  and 
evaluation  activities; 

Providing  public  information  and 
education  support; 

Providing  training  to  law  enforcement 
personnel  in  matters  of  pedestrian  and 
bicycle  safety; 

Establishing  agency  policies;  and 

Coordinating  with  the  supporting 
education  and  engineering  components. 

V.  Traffic  Engineering 

Traffic  engineering  is  a  critical 
element  bf  any  crash  reduction  program. 
This  is  tiue  not  only  for  the 


development  of  programs  to  reduce  an 
existing  crash  problem,  but  also  to 
design  transportation  facilities  that 
provide  for  the  safe  movement  of 
pedestrians,  bicyclists,  and  all  motor 
vehicles.  Balancing  the  needs  of 
I>edestrians  and  those  of  vehicular 
traffic  (including  bicycle)  must  always 
be  considered.  Therefore,  each  State 
should  ensure  that  State  and  community 
pedestrian  and  bicycle  programs 
include  a  traffic  engineering  component. 
Traffic  engineering  efforts  should  be 
coordinated  with  enforcement  and 
educational  efforts.  This  effort  should 
improve  the  protection  of  pedestrians 
and  bicyclists  by  application  of 
appropriate  traffic  engineering  measures 
in  design,  construction,  operation,  and 
maintenance.  These  measures  should 
include  but  not  be  limited  to  the 
following: 

Pedestrians  signals,  signs,  and  markings 
Parking  regulations 
Sidewalk  design 
Pedestrian  pa^ways 
Bicycle  routes  and  pathways 

VI.  Public  Information  and  Education 

Each  State  should  ensure  that  State 
and  community  pedestrian  and  bicycle 
programs  contain  a  public  information 
and  education  component.  This 
component  should  address  school-based 
education  programs,  coordination  with 
traffic  engineering  and  law  enforcement 
components,  public  information  and 
awareness  campaigns,  and  other 
targeted  educational  programs  such  as' 
those  for  the  elderly.  These  programs 
should  address  issues  such  as: 

Being  visible  in  the  traffic  system 
(conspicuity) 

Use  of  facilities  and  accommodations 

Law  enforcement  initiatives 

Proper  street  crossing  behavior 

The  nature  and  extent  of  the  problem 

Driver  training  with  regard  to  pedestrian 
and  bicycle  safety 

Rules  of  the  road 

Proper  selection  and  use  of  bicyclist 
helmets 

Skills  training  for  bicyclists 

Proper  use  of  bicycle  equipment 

Sharing  the  road 

The  State  should  enlist  the  support  of 
a  variety  of  media,  including  mass 
media,  to  improve  public  awareness  of 
pedestrian  and  bicyclist  crash  problems 
and  programs  directed  at  preventing 
them. 

Vn.  Outreach  Program 

Each  State  should  encourage 
extensive  commimity  involvement  in 
pedestrian  and  bicycle  safety  education 
by  involving  individuals  and 
organizations  outside  the  traditional 
highway  safety  commimity.  Community 
involvement  broadens  public  support 


for  the  State's  programs  and  can 
increase  a  State's  ability  to  deliver 
highway  safety  education  programs.  To 
encourage  community  involvement. 
States  should: 

Establish  a  coalition  or  task  force  of 
individuals  and  organizations  to  actively 
promote  safe  pedestrian  and  bicycle  safety 
practices  (see  Program  Management 
Component); 

Create  an  effective  communications 
network  among  coalition  members  to  keep 
members  informed;  and 

Provide  materials  and  resources  necessary 
to  promote  pedestrian  and  bicycle  safety 
education  programs. 

Vm.  School-Based  Program 

Each  State  should  incorporate 
pedestrian  and  bicycle  safety  education 
into  school  curricula.  Safe  walking  and 
bicycle-riding  practices  to  and  from 
school  and  school-related  events  are 
good  health  habits  and.  like  other  health 
habits,  must  be  taught  at  an  early  age 
and  reinforced  imtil  the  habit  is  well 
established.  The  State  Department  of 
Education  and  the  State  Highway  Safety 
Agency  should: 

Ensure  that  highway  safety  in  general,  and 
pedestrian  and  bicycle  safety  in  particular, 
are  included  in  the  State-approved  K-12 
health  and  safety  education  curricula  and 
textbooks; 

Establish  and  enforce  written  policies 
requiring  safe  walking  and  bicycling 
practices  to  and  from  school,  Including  use 
of  bicycle  helmets  on  achool  property;  and 

Encourage  active  promotion  of  safe 
walking  and  bicycling  practices  (including 
helmet  usage)  through  classroom  and  extra- 
curricular activities. 

K.  Driver  Education  and  Licensing 

Eacn  dtate  should  address  pedestrian 
and  bicycle  issues  in  State  driver 
education  and  licensing  programs. 
Pedestrian  and  bicycle  safety  principles 
and  rules  should  be  included  in  all 
driver  training  and  licensing 
examinations. 

X.  Evaluation  Program 

Both  evaluation  and  problem 
identification  require  good  record 
keeping  by  the  State  and  its  political 
subdivisions.  The  State  should  identify 
the  types  and  frequency  of  pedestrian 
and  bicyclist  crash  problems  in  terms 
that  are  relevant  to  both  the  selection 
and  evaluation  of  appropriate 
countermeasure  programs. 

Hie  State  should  promote  effective 
evaluation  of  programs  by: 

Supporting  the  continuing  analysis  of 
police  accident  reports  (P ARs)  of  pedestrian 
and  bicyclist  crashes  for  both  problem 
identification  and  program  evaluaUon 
activities; 
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Encouraging,  supporting,  and  training 
localities  in  impact  and  process  evaluations 
of  local  programs; 

Conducting  and  publicizing  statewide 
surveys  of  public  knowledge  and  attitudes 
about  pedestrian  and  bicyclist  safety; 

Maintaining  awareness  of  trends  in 
pedestrian  and  bicyclist  crashes  at  the 
national  level  and  how  this  might  influence 
activities  statewide; 

Evaluating  the  use  of  program  resources 
and  the  effectiveness  of  existing  general 
public  and  target  population  countermeasure 
programs. 

Ensuring  that  evaluation  results  are  an 
integral  part  of  new  program  planning  and 
problem  identification. 

Midway  SafMy  Program  Guideline 

No.  15 

Polioe  TraCBc  Senrhaea 

Each  State,  in  cooperation  with  its 
political  subdivisions,  should  have  an 
efficient  and  effective  police  traffic 
services  (PTS)  program  to  enforce  traffic 
laws,  prevent  crashes,  assist  the  injured, 
document  specific  details  of  individual 
crashes,  supervise  crash  clean-up,  and 
restore  safe  and  orderly  movement  of 
traffic  PTS  is  critical  to  the  success  of 
most  traffic  safety  countermeasures. 
Traffic  law  enforcement  plays  an 
important  role  in  deterring  drunk  and 
dnigged  driving,  achieving  safety  belt 
use,  encouraging  compliance  with  speed 
laws,  and  reducing  other  imsafe  driving 
actions.  Experience  has  shown  that  a 
combination  of  highly  visible 
enforcement,  public  information, 
education,  and  training  is  necessary  to 
achieve  a  significant  and  lasting  impact 
in  reducing  crashes,  in)uries,  and 
fatalities.  At  a  minimum,  a  well- 
balanced  statewide  PTS  program  should 
be  made  up  of  the  components  detailed 
below. 

I.  Program  Management 

A.  Planning  and  Coordination 

Centralized  program  planning, 
implementation,  and  coordination  are 
essential  for  achieving  and  sustaining 
effective  PTS  programs.  The  State 
Highway  Safety  Agency  (SHSA),  in 
conjunction  with  State  and  local  law 
enforcement  agencies,  should  ensure 
that  these  planning  and  coordinating 
functions  are  performed  with  regard  to 
the  State's  traffic  safety  program,  since 
law  enforcement  is  in  most  instances  a 
principle  component  of  that  program.  In 
carrying  out  its  responsibility  of 
centralized  program  planning  and 
coordination,  the  State  should: 

Provide  leadership,  training,  and  technical 
assistance  to  State  and  local  law  enforcement 
agencies: 

Coordinate  PTS  and  other  traffic  safBty 
program  areas  including  Commercial  Motor 


Vehicle  (CMV)  safety  activities  such  as  the 
Motor  Carrier  Safety  Assistance  Program; 

Develop  and  implement  a  comprehensive 
plan  for  all  PTS  activities,  in  cooperation 
with  law  enforcement  leaders; 

Generate  broed-based  support  for 
enforcement  programs;  and 

Integrate  PTS  into  Community /Corridor 
Traffic  Safety  Programs. 

B.  Program  Elements 

State  and  local  law  enforcement 
agencies,  in  conjunction  with  the  SHSA. 
should  establish  PTS  as  a  priority 
within  their  total  enforcement  program. 
A  PTS  program  should  be  built  on  a 
foundation  of  commitment, 
coordination,  planning,  monitoring,  and 
evaluation  within  the  agency's 
enforcement  program.  State  and  local 
law  enforcement  agencies  should: 

Provide  the  public  with  a  high  quality, 
effiactive  PTS  system  and  have  enabling 
legislation  and  regulations  in  place  to 
implement  PTS  functions; 

Develop  and  implement  a  comprehensive 
enforcement  plan  for  alcohol  and  drug 
impaired  driving,  aafety  belt  use  and  child 
passenger  safety  laws,  speeding,  and  other 
hazardous  moving  violations.  The  plan 
should  initiate  action  to  look  beyond  the 
Issuance  of  traffic  tickets  to  include 
enforcement  of  laws  by  drivers  of  all  types 
of  vehicles.  Including  trucks,  automobiles, 
and  motorcycles; 

Develop  a  cooperative  working 
relationship  with  other  local,  county,  and 
State  governmental  agencies  and  community 
organizations  on  traffic  safety  issues: 

Issue  and  enforce  policies  on  roadside 
sobriety  checkpoints,  safety  belt  use,  pursuit 
driving,  crash  investigating  and  reporting, 
speed  enforcement,  and  serious  traffic 
violations;  and 

Develop  performance  measures  for  PTS 
that  are  both  qualitative  and  quantitative. 

n.  Resource  Management 

States  should  encourage  law 
enforcement  agencies  to  develop  and 
maintain  a  comprehensive  resource 
management  plan  to  identify  and  deploy 
resources  needed  to  effectively  support 
enforcement  programs.  The  resource 
management  plan  should  include  a 
specific  component  on  traffic 
enforcement  and  safety,  integrating 
traffic  enforcement  and  safety  Initiatives 
into  a  total  agency  enforcement 
program.  Law  enforcement  agencies 
should: 

Conduct  periodic  assessments  of  service 
demands  and  resources  to  meet  identified 
needs; 

Develop  a  comprehensive  resource 
management  plan,  including  a  specific  traffic 
enforcement  and  safety  component; 

Define  the  plan  in  terms  of  budget 
requirements  and  services  to  be  provided; 
and 

Develop  and  implement  operational 
policies  for  the  deployment  of  resources  to 
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address  program  demands  and  to  meet 
agency  goals. 

m.  Traffic  Law  Enforcement 

The  enforcement  of  traffic  laws  and 
ordinances  is  a  basic  responsibility 
shared  by  all  police  agencies.  The 
primary  objective  of  this  function  is  to 
encourage  motorists  and  pedestrians  to 
comply  voluntarily  with  the  laws. 
Administrators  should  apply  their 
enforcement  resources  in  ways  that 
ensure  the  greatest  safety  impact.  Traffic 
law  enforcement  programs  should  be 
based  on: 

Accurate  problem  identification; 

Countermeasures  designed  to  address 
specific  problems; 

Enforcement  actions  applied  at  appropriate 
times  and  places,  coupled  with  a  public 
Infonnation  effort  designed  to  make  the 
motoring  public  aware  of  the  problem  and 
the  planned  enforcement  action;  and 

A  system  to  document  and  publicize 
results. 


B.  Develoi  tment 
andEduaition 
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of  Public  Infonnation 
Functions  by  Law 
Enforcemknt  Agencies 

External 

Educate  i  nd  remind  the  public  about 
traffic  laws  and  safia  driving  behavior, 

Dissemin  ate  information  to  the  public 
about  ageni  y  activities  and 
accomplislvnents; 

Enhance  ^lationships  with  news  media; 

Provide  slafety  education  and  community 
services;     I 

Provide  I^slative  and  judicial  information 
and  support:  and 

Increase  (he  public's  understanding  of  the 
enforcemeift  agency's  role  in  traffic  safety: 

Internal 

Dissemin  ite  information  about  internal 
activities  tc 
the  agency: 

Enhance  he  agency's  safety  enforcement 
role  and  increase  employee  understanding 
and  supp>orf;  and 

Recogniz^  employee  achievements. 


sworn  and  civilian  members  of 


IV.  Public  Information  and  Education        V.  Data  Callection  and  Analysis 


A.  Necessity  of  Public  Information  and 
Education 

Public  awareness  and  knowledge 
about  traffic  enforcement  are  essential 
for  sustaining  increased  compliance 
with  ail  traffic  laws.  This  requires  a 
well-organized,  effectively-managed    * 
public  information  and  education 
program.  The  SHSA,  in  cooperation 
with  law  enforcement  agencies,  should 
develop  a  statewide  public  information 
and  education  campaign  that: 

Identifies  and  targets  specific  audiences; 

Addresses  enforcement  of  safety  belt  use 
and  child  passenger  safety,  drunk  and 
drugged  driving,  speed,  and  other  serious 
traffic  laws; 

Capitalizes  on  s[>ecial  events,  such  as 
Operation  CA.R.E.,  Child  Passenger  Safety 
Awareness,  Buckle  Up,  America!  and  Drunk 
and  Drugged  Driving  Awareness  weeks: 

Identifies  and  supports  the  efforts  of  traffic 
safety  activist  groups  to  gain  increased 
support  of  and  attention  to  traffic  safety  and 
'  enforcement: 

Uses  national  themes,  events,  and 
materials;  and 

Motivates  the  public  to  support  increased 
enforcement  of  traffic  laws. 

The  task  of  public  information  can  be 
divided  into  two  interconnected  areas: 
external  and  internal  information.  Both 
areas,  properly  administered,  will 
benefit  the  agency  and  work  in  concert 
to  accompUsh  the  goal  of  establishing 
and  maintaining  a  positive  police-public 
relationship. 


The  availability  of  valid  data  is 
critical  to  any  approach  intended  to 
increase  tl  e  level  of  highway  safety.  An 
efl^ective  n  cords  program  provides  fast 
and  accun  te  information  to  field 
personnel  who  are  performing  primary 
traffic  functions  and  to  management  for 
decision-making.  Data  are  usually 
collected  from  crash  reports,  daily 
officer  acidity  reports  that  contain 
workload  and  citation  infonnation, 
highway  ctepartment  records  (e.g.,  traffic 
volume),  citizen  complaints,  and  officer 
observations.  An  effective  records 
program  sMould: 

Provide  ii  formation  rapidly  and 
accurately: 

Provide  routine  ( 
managemen !  i 
process: 

Provide  d  ita  for  operational  planning  and 
execution; 

Interface  i 
including  stfatewi 
system:  and 

Bei 
and  managetnent 

VI.  Trainh  g 

Training  is  one  of  the  most  important 
activities  i  \  a  law  enforcement  agency, 
and  it  is  eapential  to  support  the  special 
requiremeiits  of  traffic  law  enforcement 
and  safety ,|  It  is  essential  for  operational 
personnel  io  be  prepared  to  effectively 
perform  their  duties.  Traffic 
enforcement  training  can  be  conducted 
by  the  ageiicy,  the  State  Police  Officer 
Standards  Jmd  Training  (POST)  agency, 
or  a  commercial  trainer. 


compilations  of  data  for 
use  in  the  decision  making 


'  rith  a  variety  of  data  systems, 
ir'ide  traffic'safety  records 

access!  ble  to  enforcement,  planners. 
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A.  Purpose  and  Goals  of  Training 
Training  accomplishes  a  wide  variety 

of  important  and  necessary  goals.  Proper 
training  should: 

Prepare  officers  to  act  decisively  and 
correctly; 

Increase  compliance  with  agency 
enforcement  goals; 

Assist  in  meeting  priorities; 

Improve  compliance  with  established 
policies; 

Result  in  greater  productivity  and 
effectiveness; 

Foster  cooperation  and  unity  of  purpose; 

Help  offset  liability  actions;  and 

Motivate  and  enhance  officer 
professionalism. 

B.  State  and  Local  Law  Enforcement 
Agencies  Should 

Periodically  assess  enforcement  activities 
to  determine  training  needs: 

Require  traffic  enforcement  knowledge  and 
skills  in  all  recruits: 

Provide  traffic  enforcement  in-service ' 
training  to  exp>erienced  officers: 

Provide  specialized  CMV  in-service 
training  to  traffic  enforcement  officers; 

Conduct  training  to  implement  specialized 
traffic  enforcement  skills,  techniques,  or 
programs;  and 

Train  instructore,  to  increase  agency 
capabilities  and  to  ensure  continuity  of 
specialized  enforcement  skills  and 
techniques. 

Vn.  Evaluation 

The  SHSA,  in  conjunction  with  State 
and  local  law  enforcement  agencies, 
should  develop  a  comprehensive 
evaluation  program  to  measure  progress 
toward  established  project  goals  and 
objectives;  effectively  plan  and 
implement  statev^de  and  local  PTS 
programs;  optimize  the  allocation  of 
limited  resources;  measure  the  impact  of 
traffic  enforcement  on  reducing  crime 
and  traffic  crashes,  injuries,  and  deaths; 
and  compare  costs  of  criminal  activity 
to  costs  of  traffic  crashes.  Law 
enforcement  managers  should: 

Include  evaluation  in  initial  program 
planning  efforts  to  ensure  that  data  will  be 
available  and  that  sufficient  resources  will  be 
allocated; 

Report  results  regularly  to  project  and 
program  managers,  to  police  field 
commanders  and  officers,  and  to  the  public 
and  private  sectora; 

Use  results  to  guide  future  activities  and  to 
assist  in  justifying  resources  to  legislative 
bodies: 

Conduct  a  variety  of  surveys  to  assist  in 
determining  program  effectiveness,  such  as 
roadside  sobriety  surveys,  speed  surveys, 
license  checks,  belt  use  surveys,  and  surveys 
measuring  public  knowledge  and  attitudes 
about  traffic  enforcement  programs; 

Evaluate  the  effectiveness  of  services 
provided  in  support  of  priority  traffic  safety 
areas;  and 

Maintain  and  report  traffic  data  to  the 
International  Association  of  Chiefs  of  Police 


Traffic  Data  Report  and  other  appropriate 
repositories,  such  as  the  FBI  Uniform  Crime 
Report,  FHWA's  SAFETYNET  system,  and 
annual  statewide  reports. 


Highway  Safety  Program  Guideline 

No.  19 

Speed  Control 

Each  State,  in  cooperation  with  its 
political  subdivisions,  should  have,  as 
part  of  a  comprehensive  highway  safety 
program,  an  effective  speed  control 
program  that  encourages  its  citizens  to 
voluntarily  comply  with  speed  limits. 
The  program  should  stress  systematic 
and  rational  establishment  of  speed 
limits,  a  law  enforcement  commitment 
to  controlling  speed  on  all  public  roads, 
a  commitment  to  utilize  both  traditional 
methods  and  state-of-the  art  equipment 
in  setting  and  enforcing  speed  limits, 
and  a  strong  public  information  and 
education  program  aimed  at  increasing 
driver  compliance  with  speed  limits. 

I.  Program  Management 

State  and  local  law  enforcement 
agencies,  transportation  departments, 
and  the  State  Highway  Safety  Agency 
(SHSA)  should  establish  speed  control 
as  a  priority  within  their  total  highway 
safety  program.  The  speed  control 
program  should  contain  the  following 
elements:  program  management, 
procedures  for  establishing  reasonable 
speed  limits,  coordinated  enforcement 
efforts,  public  information  and 
education,  identification  and  utilization 
of  new  technology,  legislative 
coordination  and  commitment,  training, 
and  evaluation.  When  planning  and 
developing  a  program  to  address  speed 
control,  the  issue  of  speed  should  be 
examined  in  light  of  the  empirical  data 
available,  current  methods  for  setting 
speed  limits,  and  the  current  public 
perception  of  speed  compliance.  Added 
to  these  elements  is  the  law  enforcement 
response,  including  the  resources 
available  to  enforcement  agencies.  Only 
after  these  components  have  been 
examined  and  defined  can  the  goals  of 
a  speed  control  program  be  formulated. 
In  carrying  out  its  responsibility  of 
centralized  program  planning  and 
coordination,  t^e  State  should: 

Develop  and  implement  a  comprehensive 
speed  control  plan  in  cooperation  with  law 
enforcement  leaders,  traffic  engineers, 
educators,  and  leaders  of  the  community; 

Provide  leadership,  training,  and  technical 
assistance  to  State  and  local  law  enforcement 
agencies  and  highway/traffic  agencies: 

Generate  broad  based  supftort  for  speed 
control  programs  through  education  on  the 
scope  and  severity  of  the  problem:  and 

Integrate  speed  control  into  the  overall 
traffic  enforcement  and  engineering  program. 


II.  Enforcement  Program 

Each  State  should  strongly  emphasize 
speed  enforcement  as  part  of  its  overall 
traffic  enforcement  program.  The  speed 
enforcement  program  should  include 
enforcement  strategies  and  other 
components  of  a  comprehensive 
approach  to  address  the  speed  issue. 
The  plan  should  address  the  follovtring 
concepts: 

Including  public  information  and 
education  components  along  with  vigorous 
enforcement  in  State  and  local  anti-speeding 
programs; 

Collecting  data  to  help  in  problem 
identification  and  evaluation: 

Identifying  high  risk  crash  locations  where 
speed  is  a  contributing  factor  in  crashes; 

Integrating  speed  control  programs  into 
related  highway  safety  activities  such  as 
drunk  driving  prevention,  safety  belt  and 
safety  programs  for  young  people; 

Targeting  anti-speeding  programs  to 
address  specific  audiences  and  situations: 
young  drivers,  males,  nighttime,  adverse 
weather  and  traffic  conditions,  drunk 
driving,  CMV  drivers,  school  zones, 
construction  and  maintenance  work  zones, 
roads  and  streets  with  major  potential 
conflicts  in  traffic  and  with  pedestrians,  and 
soon; 

Using  speed  measuring  devices  that  are 
both  efficient  and  cost  effective,  including 
new  speed  measurement  technology  such  as 
laser  speed  measuring  devices,  electronic 
signing  and  photo-radar,  and 

Training  officers  in  the  proper  use  of 
equipment  and  educating  other  members  of 
the  criminal  justice  system,  such  as  judges 
and  prosecutors,  on  the  principles  of  devices 
using  new  technology. 

m.  Setting  of  Speed  Limits 

States  and  local  governments  should 
undertake  comprehensive  efforts  to 
identify  rational  criteria  for  establishing 
speed  Umits  and  should  include 
strategies  to  address  the  speed  issue. 
These  efforts  should  include: 

Identification  of  criteria  used  to  establish 
speed  limits  including  the  recognition  of 
unique  operational  characteristics  of  CMV's; 

Use  of  state-of-the  art  technology  to  collect 
data  to  establish  speed  limits; 

Use  of  variable  message  speed  limit  signs 
to  reinforce  the  appropriate  speed  limit  for 
prevailing  conditions; 

Identification  of  high  hazard  locations 
where  speeding  is  a  contributing  factor; 

A  coordinated  effort  with  enforcement 
agencies,  educators,  and  conununity  leaders 
to  provide  information  on  setting  of  speed 
limits;  and 

Training  traffic  and  enforcement  personnel 
in  the  proper  techniques  for  establishing  safe 
and  reasonable  speed  limits  and  in  the  use 
and  deployment  of  speed  monitoring 
equipment. 

IV.  Public  Information  and  Education 

Focused  public  information  and 
education  campaigns  are  an  essential 
part  of  a  comprehensive  speed  control 


program.  Research  shows  that 
compliance  with  and  support  for  traffic 
laws  can  be  increased  through 
aggressive,  targeted  enforcement 
combined  with  an  effective  public 
information  and  education  campaign. 
The  SHSA,  in  cooperation  with  law 
enforcement  and  transportation 
agencies,  should  develop  a  Statewide 
public  information  and  education 
campaign  that: 

Identifies  and  targets  spiecific  audiences; 

Addresses  criteria  for  setting  speed  limits 
and  enforcement  of  speed  limits  particularly 
for  locations  experiencing  excessive  speed  or 
speed  related  crashes; 

Capitalizes  on  special  events  (cooperative, 
multi-jurisdictional  enforcement  efforts)  such 
as  Operation  Co-Flame  and  Span  1-70  and 
other  special  holiday  enforcement  programs; 

Identifies  and  supports  the  efforts  of  traffic 
safety  activist  groups  to  gain  increased 
support  of  and  attention  to  traffic  safety  and 
speed  control; 

Use  national  themes,  events,  and  materials: 
and 

Motivates  the  public  to  support  speed 
control  by  pointing  out  the  public  health 
issues  of  injury,  death,  and  economic  costs  of 
speed  related  crashes. 

V.  Technology 

New  and  updated  technology  for 
speed  measurement  is  needed  to 
determine  appropriated  speed  limits  for 
a  variety  of  conditions  and  to  provide 
maximimi  enforcement  activity  with 
fewer  available  resources.  Current 
technology  for  measuring  speed,  such  as 
loop  detectors,  should  be  used  not  only 
to  establish  viable  speed  limits  but  also 
to  vary  speed  limits  to  conform  to 
existing  conditions.  State  and  local 
governments  should  only  utilize  speed 
measurement  equipment  for 
enforcement  that  is  approved  or 
recognized  as  refiable  and  accurate.  All 
law  enforcement  agencies  should  use 
the  International  Association  of  Chiefs 
of  Police  (LAG?)  regional  testing 
laboratories  to  ensure  that  equipment 
used  to  measure  speeds  meets  minimum 
standards.  For  CMV  enforcement 
purposes,  the  FHWA  will  provide 
MCSAP  funding  only  for  those  items  of 
speed  control  equipment  approved  by 
the  ICAP  or  which  meet  other  suitable 
standards.  The  SHSA,  in  conjimction 
with  law  enforcement  and  traffic/ 
highway  agencies,  should  support 
programs  providing  for: 

Collection  of  operational  speed  data  to 
determine  appropriate  speed  limits  and  for 
use  of  these  data  in  conjunction  with  variable 
message  signs; 

Police  Radar  Model  Minimum 
Specifications — NHTSA,  In  cooperation  with 
the  lACP  and  the  National  Institute  of 
Standards  and  Technology  (f^ST).  has 
developed  model  specifications  and  testing 
protocols  for  police  traffic  radar.  Using  these 
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model  specification,  lACP  in  cooperation 
with  radar  manufactums  and  NHTSA,  has 
established  a  program  to  test  radar  sets  that 
are  available  rar  purchase  by  law 
enforcement  agencies.  Reports  of  the  testing 
were  published  by  lACP  along  with  a 
Consumer  Products  List  which  provides  law 
enforcement  agencies  with  the  names  of 
radar  sets  conforming  with  the  model 
performance  specifications. 

Police  Radar  Testing  Program— To  ensure 
that  law  enforcement  agencies  can  continue 
to  purchase  and  operate  accurate  radar 
devices,  lACP,  in  cooperation  with  radar 
manufacturers  and  NHTSA,  has  established 
an  ongoing  process  of  performance  testing  for 
newly  developed  devices  and  for  maintaining 
existing  equipment.  Testing  laboratories  have 
been  established  at  five  universities.  These 
laboratories  will  continue  the  testing  program 
and  will  provide  services  to  the  law 
enforcement  community. 

Model  Performance  Specifications  and  Test 
Protocols— NIST,  Law  Enforcement 
Standards  Laboratory,  is  developing  model 
minimum  performance  and  testing  protocols 
for  automated  speed  enforcement  (ASE) 
devices,  including  photo-radar  devices  and 
laser  speed  measurement  devices; 

Basic  T^raining  Program  in  VASCAR  Speed 
Measurement — NHTSA  has  developed  a 
training  course  for  the  VASCAR  (Visual 
Average  Speed  Computer  and  Recorder) 
time-distance  speed  measiu^ment  devices. 
This  course  was  develop>ed  specifically  for 
use  by  law  enforcement  officers;  and 

Basic  Training  Program  in  Radar  Speed 
Measurement— NHTSA  has  developed  a 
basic  training  course  which  teaches  the 
correct  procedures  for  law  enforcement's  use 
of  police  radar  and  also  the  proper 
instructional  techniques  for  those  teaching 
the  course; 

VI.  Legislatioii 

To  encotuage  vohmtary  compliance 
by  drivers,  speed  limits  must  be  safe, 
reasonable,  and  tmifbnn  to  the  greatest 
extent  possible.  Realistic  speed  limits 
on  roadways  (other  than  those  governed 
by  the  National  Maximum  Speed  Limit) 
should: 

Be  based  upon  traffic  and  engineering 
investigations; 

Encourage  drivers  to  comply  with  the 
posted  limits  and  allow  enforcement  agencies 
to  better  target  speeders; 

Be  accompanied  by  sanctions,  including 
court  and  administrative  penalties,  which  are 
set  by  law; 

Be  as  consistent  as  possible  with  the 
physical  and  operational  characteristics 
(actual  and  perceived]  of  the  roadway;  and 

Take  into  account  the  needs  and  safety  of 
all  highway  users,  motorists  and  non- 
motorists  alike. 

Legislative  components  of  an  effective 
speed  control  program  should: 

Encourage  the  highway  safety  community 
to  develop  laws,  rales,  and  legulatknis  that 
will  provide  far  reasoaabk  and  safe  speed 
limits; 

Provide  appn^viate  legialation  to  allow  the 
establishment  of  raguhtocy  variable  speed 


limits,  luch  as  the  provisions  of  Chapter  11, 
Article  VUI  of  the  Unilbnn  Vehicle  Code; 

Provide  for  public  information  and 
educatipn  programs  to  explain  how  speed 
limits  tke  established  and  to  convince  drivers 
that  sp4ed  limits  are  realistic,  reasonable,  and 
include!  sanctions;  and 

Establish  sanctions  for  speeding  violations 
that  are|  reasonable,  uniform,  and  effective  as 
a  detentenL 

New  devices  and  technology  are 
availal  le  for  use  in  determining 
approi  riate  speed  limits  and  in  law 
enfoFD  iment  actions  to  measure  the 
speed  I  >f  vehicles.  Transportation  and 
law  en  'orcement  agencies  should  work 
closelj  with  the  SHSA  to  make  certain 
new  te  ±nologies  can  be  used  imder 
existin ;  legislation.  As  necessary,  these 
groups  shotdd  woik  together  in  ensuring 
develo  iment  and  adoption  of  legislation 
allowii  ig  use  of  new  technologies. 

Vn.Ti  lining 

NHT  SA  fully  supports  and 
encouipges  training  for  law  enforcement 
officers  in  the  use  of  speed 
roeasiu  ement  devices,  model  speed 
enforo  ment  strategies,  comlnned 
enforcement  projects,  and  planning  and 
impleiaenting  public  information  and 
education  prooams. 

In  st^poit  of  law  enforcement 
training  NHTSA  will  continue  to 
publish  and  widely  distribute  training 
prograSis.  These  cotuses  are  related  to 
established  as  well  as  new  and  emerging 
technidues  of  speed  measurement  and 
enforcoment.  The  training  courses  are 
recomipended  for  officers  in  law 
enforc^ent  agencies  using  speed 
measuring  devices.  FHWA  also  provides 
trainin*  programs  on  Ch^  traffic 
enforc^ent. 

Trailing  for  law  enforcement  officers 
involved  in  speed  enforcement  should 
includi: 

Prope  r  use  of  devices  used  to  measure 
speed; 

How  1 0  use  data  and  analysis  to  define  the 
speed  p  oblem,  to  target  enforcement 
activities,  and  to  evaluate  the  results  of 
counteriieasures; 

How  to  relate  speed  enforcement  to  public 
safety;   u 

How  pp  plan  and  implement  a  PI&E 
program  on  speed  enforcement; 

Model  speed  enforcement  strategies 
including  examples  of  combined 
enforceiiient  programs;  and 

Escorting  and  assisting  traffic  engineers 
and  technicians  in  deployment  and  use  of 
speed  measuring  equipment. 

Training  for  traffic  engineers  and 
technicians  should  include: 

Proper  use  and  development  of  speed 
measuretnent  equipment;  and 

Interp  vting  geometric,  operational  and 
envirom  oental  data  for  their  impact  on 
roadwaj  safety  and  user  performance. 
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Vm.  Evaluation 

The  SHSA.  in  conpmction  with  State 
and  local'law  enforconent  and 
transportation  agencies  should  develop 
a  comprehensive  evaluation  program  to 
measure  prt)gress  toward  established 
project  goals  and  objectives.  The 
evaluation  should  measiue  the  impact 
of  speed  control  programs  on  traffic 
crashes,  injiuies,  and  deaths;  and 
provide  information  for  revised 
improved  program  planning.  These 
agencies  should: 

Include  evaluation  in  initial  program 
planning  efforts  to  ensure  that  data  will  be 
available  and  that  sufficient  resources  will  be 
allocated; 

Report  results  regularly  to  project  and 
program  managers,  to  police  field 
conunanders  and  officers,  to  transportation 
engineers,  and  to  the  public  and  private 
sectors. 

Use  results  to  verify  problem 
identification,  guide  future  speed  control 
activities,  and  assist  in  justifying  resources  to 
legislative  bodies; 

Conduct  a  variety  of  surveys  to  assist  in 
determining  program  effectiveness,  such  as 
speed  surveys  and  surveys  measuring  public 
knowledge  and  attitude  about  speed  control 
programs: 

Analyze  speed  compliance  and  speed- 
related  crashes  in  areas  with  actual  hazards 
to  the  public; 

Evaluate  the  effectiveness  of  speed  control 
activities  provided  in  support  of  other 
priority  traffic  safety  areas;  and 

Maintain  and  report  traffic  data  to  the 
SHSA.  L\CP  Traffic  Data  Report  and  other 
appropriate  repositories,  such  as  the  FBI 
Uniform  Crime  Reports,  FHWA's 
SAFETYNET  system,  and  annual  statewide 
reports. 

Highway  Safety  Program  Guideline 

No.  20 

Occupant  Protection 

Each  State,  in  cooperation  with  its 
political  subdivisions,  should  have  a 
comprehensive  occupant  protection 
program  that  educates  and  motivates  its 
citizens  to  use  available  motor  vehicle 
occupant  protection  systems.  A 
combination  of  use  reqtiirements, 
enforcement,  public  information, 
education,  and  incentives  is  necessary 
to  achieve  significant,  lasting  increases 
in  safety  belt  usage.  TTierefore,  a  well- 
balanced  State  occupant  protection 
program  should  include  the  components 
described  below. 

L  Program  Managancnt 

Each  State  should  have  centralized 
program  planning,  i]iq)lementation  and 
coordination  to  achieve  and  sustain 
high  rates  of  safioty  bek  use.  Evaluation 
is  also  in^raitant  fior  determining 
progress  and  ultimate  success  of 
occupant  protection  programs.  The  State 
Highway  Safety  Agency  (SHSA)  should: 


Provide  leadership,  training,  and  technical 
assistance  to  other  state  agencies  and  local 
occupant  protection  programs  and  projects; 

Convene  an  occupant  protection  advisory 
task  force  or  coalition  to  organize  and 
generate  broad-based  supp>ort  for  programs; 

Integrate  occupant  protection  programs 
into  commtmity/corridor  traffic  safety 
programs;  and 

Evaluate  the  effectiveness  of  its  occupant 
protection  program. 

n.  Legislation,  Regulation,  and  Policy 

Each  State  should  enact  and  enforce 
safety  belt  use  laws,  regulations,  and 
policies  to  provide  clear  guidance  to  the 
motoring  public  concerning  motor 
vehicle  occupant  protection  systems. 
This  legal  fr^ework  should  include: 

Legislation  requiring  all  motor  vehicle 
occupants  to  use  the  systems  provided  by  the 
vehicle  manufacturer  and  establish 
educational  programs  to  explain  their 
benefits  and  the  correct  way  to  use  them; 

Legislation  requiring  children  up  to  40 
pounds  (or  five  years  old  if  weight  cannot  be 
determined)  to  ride  in  a  safety  device 
certified  by  the  manufacturer  to  meet  all 
applicable  Federal  perfonnance  standards; 

Regulations  requiring  employees  of  all 
levels  of  government  to  wear  safety  belts 
when  traveling  on  official  business; 

Official  policy  requiring  that  organizations 
receiving  Federal  highway  safety  program 
grant  funds  have  and  enforce  an  employee 
safety  belt  use  policy;  and 

Encouragement  for  automobile  insurers  to 
offer  economic  incentives  for  policy  holders 
to  wear  safety  belts,  to  seoire  small  children 
in  child  safe^  seats,  and  to  purchase  cars 
equipped  with  air  bags. 

in.  Enforcement  Program 

Each  State  should  have  a  strong  law 
enforcement  program,  coupled  with 
public  information  and  education,  to 
increase  safety  belt  and  child  safety  seat 
use.  Essential  components  of  a  law 
enforcement  program  include: 

Written,  enforced  belt  use  policies  for  law 
enforcement  agencies  with  sanctions  for 
noncompliance  to  protect  law  enforcement 
officers  from  harm  and  for  officers  to  serve 
as  role  models  for  the  motoring  public; 

Vigorous  enforcement  of  public  safety  belt 
use  and  child  safety  seat  laws,  including 
citations  and  warnings; 

Accurate  reporting  of  occupant  protection 
system  information  on  accident  report  forms, 
including  use  or  non-use  of  belts,  type  of 
belt,  and  presence  of  and  deployment  of  air 
bag; 

Public  information  and  education  (PlftE) 
campaigns  to  inform  the  public  about 
occupant  protection  laws  and  related 
enforcement  activities; 

Routine  monitoring  of  citation  rates  for 
non-use  of  safety  belts  and  child  safety  seats; 
and 

Certification  of  an  occupant  protection 
training  course  for  both  basic  and  in-service 
training  by  the  Police  Officer  Standards  and 
Training  (POST)  board. 


IV.  Public  Infbnnation  and  Education 
Program 

As  part  of  each  State's  public 
information  and  education  program,  the 
State  should  enlist  the  support  of  a 
variety  of  media,  includiiig  mass  media, 
to  improve  public  awareness  and 
knowledge  about  safety  belts,  air  bags, 
and  child  safety  seats.  To  sustain  or 
increase  rates  of  safety  belt  and  child 
safety  seat  use,  a  well-organized, 
effectively  managed  pubUc  information 
program  should: 

Identify  and  target  specific  audiences,  (e.g., 
low-use,  high  risk  motorists)  and  develop ' 
messages  appropriate  for  these  audiences; 

Address  the  enforcement  of  the  State's  belt 
use  and  child  ptassenger  safety  laws;  the 
safety  benefits  of  regular,  correct  safety  belt 
(both  manual  and  automatic)  and  child  safety 
seat  use:  and  the  additional  protection 
provided  by  air  bags; 

Capitalize  on  special  events,  such  as 
nationally  recognized  safety  weeks  and  local 
enforcement  campaigns; 

Coordinate  different  materials  and  media 
campaigns  where  practicable,  (e.g.,  by  using 
a  common  theme  and  logo); 

Use  national  themes  and  materials  to  the 
foUest  extent  possible; 

Publicize  belt-use  surveys  and  other 
relevant  statistics; 

Encourage  news  media  to  report  belt  use 
and  non-use  in  motor  vehicle  crashes; 

Involve  media  representatives  in  planning 
and  disseminating  public  information 
campaigns: 

Encourage  private  sector  groups  to 
incorporate  belt-use  messages  into  their 
media  campaigns; 

Take  advantage  of  all  media  outlets: 
television,  radio,  print,  signs,  billboards, 
theatera,  sports  events,  health  feirs;  and 

Evaluate  all  media  campaign  efforts. 

V.  Health/Medical  Program 

Each  State  should  integrate  occupant 
protection  into  health  programs.  The 
failure  of  drivers  and  passengers  to  use 
occupant  protection  systems  is  a  major 
health  problem  that  must  be  recognized 
by  the  health  care  commimity.  The 
SHSA  and  the  State  Health  Department 
should  collaborate  in  developing 
programs  that: 

Integrate  occupant  protection  into 
professional  health  training  curricula  and 
comprehensive  public  health  planning; 

Promote  occupant  protection  systems  as  a 
health  promotion/disease  prevention 
measure; 

Require  public  health  and  medical 
pereonnel  to  use  available  motor  vehicle 
occupant  protection  systems  when  on  the 
job; 

Provide  technical  assistance  and  education 
about  the  importance  of  motor  vehicle 
occupant  protection  to  primary  caregivers, 
(e.g.,  doctors,  nurses,  clinic  staffi; 

Include  questions  about  safety  belt  use  in 
health  risk  appraisals; 


Utilize  health  can  providers  as  visible 
public  spokespersons  for  belt  use  and  child 
safety  seat  use; 

Provide  information  about  availability  of 
child  safety  seats  through  maternity  hospitals 
and  other  pre-natal  and  natal  care  cantera 
(see  Program  Component  VI:  Child  Passenger 
Safety  Program);  and 

Collect,  analyze,  and  publicize  data  on 
additional  injuries  and  medical  expenses 
resulting  from  non-use  of  occupant 
protection  devices. 

VI.  Child  Passenger  Safety  Program 

Each  State  should  vigorously  promote 
the  use  of  child  safety  seats.  States 
should  require  every  child  up  to  40 
poimds  to  ride  correctly  secured  in  a 
child  safety  seat  that  meets  Federal 
Motor  Vehicle  Safety  Standards  (see 
Program  Component  II:  Legislation, 
Regulation,  and  PoUcy).  State  and 
conmumity  child  passenger  safety 
programs  Uiat  will  help  to  achieve  that 
objective  should  be  estabUshed  to: 

Educate  parents,  pediatricians,  hospitals, 
law  enforcement,  EMS  and  the  general  public 
about  the  safety  risks  to  small  children,  the 
benefits  of  child  safety  seats,  and  their 
responsibilities  for  compliance  with  child 
passenger  safety  laws; 

Encourage  child  safety  seat  retailers  and 
auto  dealers  to  provide  infonnation  about 
child  seat  and  vehicle  compatibility,  as  well 
as  correct  use; 

Require  safe  child  transportation  policies 
for  certification  of  pre-school  and  day  can 
providers; 

Require  hospitals  to  ensure  that  newborn 
and  other  small  children  are  correctly 
secured  in  an  approved  child  safety  seat  or 
safety  belt  upon  discharge; 

Make  child  safety  seats  available  at 
affordable  cost  to  low-income  femilies:  and 

Encourage  local  law  enforcement  to 
vigorously  enforce  child  passenger  safety 
laws,  including  safety  belt  use  laws  as  they 
apply  to  children. 

VII.  School-Based  Program 

Each  State  should  incorporate 
occupant  protection  education  in  school 
curricula.  Buckling  up  is  a  good  health 
habit  and,  like  other  health  habits,  must 
be  taught  at  an  early  age  and  reinforced 
until  the  habit  is  well  established.  The 
State  Department  of  Education  and  the 
State  Highway  Safety  Agency  should: 

Ensure  that  highway  safety  in  general,  and 
occupant  protection  in  particular,  are 
included  in  the  Slate-approved  K-12  health 
and  safety  education  curricula  and  textbooks; 

Establish  and  enforce  written  policies 
requiring  that  school  emp'ivees  op>erating  a 
motor  vehicle  on  the  job  use  safety  belts;  and 

Encourage  active  promotion  of  regular 
safety  belt  use  through  classroom  and  extra-  • 
curricular  activities  as  well  as  in  the  school- 
based  health  clinics. 

VIII.  Worksite  Program 

Each  State  should  encourage  all 
employers  to  require  safety  belt  use  on 
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the  )ob  as  a  condition  of  emplojrmenL 
The  Federal  govenunent  has  already 
taken  that  step  for  its  employees.  Private 
sector  employers  should  follow  the  lead 
of  Federal  and  State  government 
employers  and  comply  with  all 
applicable  FHWA  Federal  Motor  Carrier 
Safety  Regulations  or  Occupational 
Healt|i  and  Safety  (OSHA)  regulations 
requiring  pnvate  business  employees  to 
useSafety  belts  on  the  job.  All 
employers  should: 

Establish  and  eii£orc8  a  saiiBty  belt  use 
policy  with  sanctions;  and 

Conduct  occupant  protection  education 
programs  for  employees  on  their  belt  use 
policies  and  the  safety  benefits  of  motor 
vehicle  occupant  protection. 

K.  Outreach  Program 

Each  State  should  encourage 
extensive  commimity  involvement  in 
occupant  protection  education  by 
involving  individxials  and  organizations 
outside  the  traditional  highway  safety 
community.  Community  involvement 
broadens  pubHc  support  tor  the  State's 
programs  and  can  increase  a  State's 
ability  to  deliver  highway  safety 
education  programs.  To  encourage 
community  involvement.  States  should: 

Establish  a  coalition  or  task  force  of 
individuals  and  organizations  to  actively 
pranote  use  of  occupant  protection  systems; 

Create  an  elective  communications 
network  among  coalition  members  to  keep 
members  informed;  and 

Provide  materials  and  resources  necessary 
to  conduct  occupant  protection  education 
programs,  especially  directed  toward  young 
people,  in  local  settings. 

X.  Evaluation  Program 

Each  State  should  conduct  several 
different  types  of  evaluation  to 
effectively  measure  progress  and  to  plan 
and  implement  new  program  strategies. 
Program  management  should: 

Coaduct  and  publicize  at  least  one 
statewide  observational  survey  of  safety  belt 
and  child  safety  seat  use  annually,  making 
every  effort  to  ensure  that  it  meets  applicable 
federal  guidelines; 

Maintain  trend  data  on  child  safety  seat 
and  belt  use  in  fatal  crashes; 

Identify  target  populations  through 
observational  surveys  aad  crash  statistics: 

Conduct  and  publicize  statewide  surveys 
ot  public  knowledge  and  attitudes  about 
occupant  protection  laws  and  systems; 

Obtain  monthly  or  quarterly  data  from  law 
enforcement  agencies  on  the  number  of  safiety 
belt  and  child  passenger  safety  citations  and 
convictions; 

Evaluate  the  usa  of  program  resources  and 
the  effectiveness  of  existing  general  public 
and  target  population  education  programs; 

Obtain  data  on  morbidity  as  well  as  the 
estimated  cost  of  crashes  in  regards  to  safety 
belt  usage  and  n<m-usage:  uid 


EosUra  that  evaluation  results  are  an 
integn  I  part  of  new  program  planning  and 
proble  a  identification. 

Highw  ly  Safety  Program  (Soideline 

No.  21 

Roadiiay  Safety 

Each  State,  in  cOf^ration  with  its 
political  subdivisions,  should  have  a 
compiehensive  roadway  safety  program 
that  i^  directed  toward  reducing  the 
number  and  severity  of  trafBc  crashes. 

I.  Program  Management 

The,  Federal  Highway  Administration 
(FHW  \)  provides  administrative 
oversi  ^t  for  the  Roadway  Safety 
portia  1  of  the  section  402  hi^way 
safety  program  in  close  coordination 
with  ^e  State  Highway  Safety  Agency 
(SHS4)  and  the  State  Highway  Agency 
(SHAK  Although  section  402  dollars 
cannot  be  utilized  for  highway 
constivction.  maintenance  or  design 
activities,  they  can  be  used  to  develop 
and  iiiplement  systems  and  procedures 
for  caitying  out  safety  construction  and 
operational  Improvements.  These  funds 
can  also  be  used  to  augment  Federal-aid 
highway  programs,  sudi  as  the  Hazard 
Elimination  Program  (Section  152)  and 
the  Rail-Highway  Crossings  Programs 
(Sectit  n  130),  as  well  as  other  safety 
construction  activities. 

An  Affective  Roadway  Safety  program 
is  bas4  d  on  sound  analyses  of  roadway- 
relate<  crash  information  and  applies 
engineering  principles  in  i<fentifyittg 
highway  design  or  operational 
improvements  that  will  address  the 
crash  problem.  The  SHSA  should: 

Assign  prc^gram  staff  to  work  directly  with 
the  FH^A  division  safety  engineer  on 
roadw^-related  safety  programs. 

Worli  in  close  harmony  with  the  SHA, 
particularly  with  SHA  staff  who  are 
responiibfe  for  trafBc  engineering,  pedestrian 
and  biwde  programs.  CMV  safety,  rail- 
highww  crossing  safety  issues,  work  zone 
safety,  Resign  and  operational  improvements, 
and  hazardous  roadway  locations. 

Fostar  an  ongoing  dialogue  among  all 
disciplines  with  a  vested  interest  in  highway 
safety,  Including  engineers,  enforcement 
personSel,  traffic  safety  specialists,  driver 
licensiog  administrators,  CMV  safety 
specialists,  and  data  specialists. 

Promote  a  multi-diaciplinaiy  approach  to 
addressing  highvray  safety  issues  which 
focuses  on  com|aebensive  solutions  to 
identified  problems.  An  example  is  assisting 
in  the  axtrdination  and  the  implementation 
of  Community /Corridor  Traffic  Safety 
Programs,  and  MCSAP,  where  appropriate. 

Becoine  familiar  with  the  various  highway- 
safety  related  categories  of  Federal-aid 
highwajr  funds— in  addition  to  section  402— 
in  order  to  maximize  the  safety  benefits  of 
the  entke  program. 

Beca  tie  femiliar  with  the  State's  traffic 
records  system  and  play  a  lole  in  the 
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system's  ongoing  opentioa,  maintenance  and 
enhancemenL 

Assist  coBununity  leaders  ia  manning 
and/or  coordinating  prapams  «<a«ign^  to 
address  roadway  safety  issues  and  coocems 
which  fall  under  the  jurisdiction  of  local 
communities. 

Become  femiliar  with  MCSAP  and 
coordinate  MCSAP  and  section  402  program 
activities. 

n.  Related  Highway  Safety  Program 
Guidelines 

Roadway  Safety  applies  to  highway 
safety  activities  related  to  the  roadway 
environment  and  includes  activities 
which  are  described  in  the  following 
Highway  Safety  Program  Guidelines: 

Guideliae  »9:  Identification  and 
Surveillance  of  Accident  Locations. 

Guideline  912:  Highway  design, 
Construction  and  maiotenanoe. 

Guideline  913:  Trafik  Engineering 
Services, 

Guideline  914:  Pedestrian  Safety. 

A  model  Roadway  Safety  i»t)gram 
would  encompass  the  following  a^>ects 
of  these  four  guideliiMs: 

Procedures  for  accurate  identification  of 
crash  locations  on  all  roads  and  streets  which 
identify  crash  experience  on  specific  sections 
of  the  road  and  street  system. 

Methods  to  produce  an  inventory  of  high 
crash  locations  experiencing  sharp  increases 
as  well  as  design  and  operaUooal  features 
with  which  high  crash  frequencies  or 
severities  are  associated. 

Appropriate  measurts  to  reduce  crashes 
and  evaluate  the  effectiveness  of  safety 
improvements  on  any  specific  section  of  the 
road  or  street  system. 

A  systematically  organized  method  to 
ensure  continuing  surveillance  of  the 
roadway  network  for  potentially  high  crash 
locations  and  the  development  of  methods 
for  their  correction. 

Design  guidelines  relating  to  safety  features 
such  as  sight  distaacas,  horizontal  and 
vertical  mrvature.  niacing  of  decision  points, 
width  of  lanes,  etc  for  all  new  construction 
or  reconstruction  at  least  on  expressways, 
major  streets  and  highways,  and  dirou^ 
streets  and  highways. 

Street  systems  that  are  designated  to 
provide  a  safe  traffic  environment  for  all 
roadway  users  when  subdivisions  and 
residential  areas  are  developed  or 
redeveloped. 

Efforts  to  ensure  that  roadway  lighting  is 
provided  or  upgraded  on  a  priority  basis  at: 
expressways  and  other  major  arteries  in 
urban  areas,  junctions  of  nMjor  highways  in 
rural  areas,  locations  or  sections  of  streets 
and  highways  which  have  high  ratios  of 
night-to-day  motor  vehicle  and/or  pedestrian 
crashes,  and  tunnels  and  long  underpasses. 

Guidelines  for  pavement  design  and 
construction  with  specific  provisions  for  high 
skid  resistance  qualities. 

A  program  for  reaurfedng  or  other  surface 
treatment  with  emphasis  on  correction  of 
locations  or  sectiotM  of  streets  and  highways 
with  km  skid  resistance  and  high  or 
ptrtentially  high  ciaah  tales  susceptible  to 
reduction  by  providing  improved  surfaces. 


Efforts  to  ensure  that  there  is  guidance, 
warning  and  regulation  of  traffic  approaching 
and  traveling  over  construction  or  repair  sites 
and  detours. 

A  method  for  systematic  identification  and 
tabulation  of  all  rail-highway  grade  crossings 
and  a  program  for  the  elimination  of  hazards 
and  dangerous  crossings. 

Projects  which  provide  for  the  safe  and 
efficient  movement  of  traffic,  by  ensuring 
that  roadways  and  the  roadsides  are 
maintained  consistent  with  the  design 
guidelines  which  are  followed  in 
construction. 

Identify  and  correct  hazards  within  the 
highway  right-of-way. 

Wherever  possible  for  crash  prevention 
and  crash  survivability,  efforts  to  include  at 
least  the  following  highway  design  and 
construction  features: 

Roadsides  which  are  clear  of  obstacles, 
with  clear  distance  determined  on  the  basis 
of  traffic  volumes,  prevailing  speeds,  and  the 
nature  of  development  along  the  street  or 
highway; 

Supports  for  traffic  control  devices  and 
lighting  that  are  designed  to  yield  or  break 
away  under  impact  wherever  appropriate; 

Protective  devices  that  afford  maximum 
protection  to  the  occupants  of  vehicles  where 
fixed  objects  cannot  be  reasonably  removed 
or  designed  to  yield; 

Bridge  railings  and  parapets  which  are 
designed  to  minimize  severity  of  impact,  to 
r>jtain  the  vehicle,  to  redirect  the  vehicle  so 
that  it  will  move  parallel  to  the  roadway,  and 
to  minimize  danger  to  traffic  below; 

Guardrails,  and  other  design  features 
which  protect  people  from  out-of-control 
vehicles  at  locations  of  special  hazard  such 
as  playgrounds,  schoolyards  and  commercial 
areas. 

A  post-crash  program  that  Includes  at  least 
the  following: 

Signs  at  freeway  interchanges  directing 
motorists  to  hospitals  which  have  emergency 
care  capabilities; 

Maintenance  personnel  who  are  trained  in 
procedures  for  summoning  aid,  protecting 
others  from  hazards  at  crash  sites,  and 
removing  debris; 

Provisions  for  access  and  egress  for 
emergency  vehicles  to  freeway  sections 
where  this  would  significantly  reduce  travel 
time  without  reducing  the  safety  benefits  of 
access  control. 

A  comprehensive  resource  development 
plan  to  provide  the  necessary  traffic 
engineering  capability,  including: 

Provisions  for  supplying  traffic  engineering 
assistance  to  those  jurisdictions  which  are 
unable  to  justify  a  hiU-time  traffic 
engineering  staff; 

Provisions  for  upgrading  the  skills  of 
practicing  traffic  engineers,  and  providing 
basic  instruction  in  traffic  engineering 
techniques  to  other  professionals  and 
technicians. 

The  utilization  of  traffic  engineering 
principles  and  expertise  in  the  planning, 
design,  construction,  and  maintenance  of  the 
public  roadways,  and  in  the  application  of 
traffic  control  devices. 

A  traffic  control  device  plan  which 
includes: 

An  inventory  of  all  traffic  control  devices; 


Periodic  review  of  existing  traffic  control 
devices,  including  a  systematic  upgrading  of 
substandard  devices  to  conform  vrith 
standards  endorsed  by  the  Federal  Highway 
Administrator, 

A  maintenance  schedule  adequate  to 
insure  proper  operation  and  tinwly  repair  of 
control  devices,  including  daytime  and 
nighttime  inspections; 

And  where  appropriate,  the  application 
and  evaluation  of  new  ideas  and  concepts  In 
applying  control  devices  and  in  the 
modification  of  existing  devices  to  improve 
their  effiectiveness  throtigh  controlled 
experimentation. 

An  implementation  schedule  which 
utilizes  traffic  engineering  resources  to: 

Review  road  projects  during  the  plaiming, 
design,  and  construction  stages  to  detect  and 
correct  feattires  that  may  lead  to  operational 
safety  difficulties; 

Install  safety-related  improvements  as  part 
of  routine  maintenance  and/or  repair 
activities; 

Conect  conditions  noted  during  routine 
operational  surveillance  of  the  roadway 
system  to  rapidly  adjust  for  the  changes  in 
traffic  and  road  characteristics  as  a  means  of 
reducing  the  frequency  and  severity  of 
crashes; 

Conduct  traffic  engineering  analyses  of  all 
high  crash  locations  and  the  development  of 
corrective  measures; 

Analyze  potentially  hazardous  locations — 
such  as  shairp  curves,  steep  grades,  and 
railroad  grade  croasings— and  develop 
appropriate  oountermeasures. 

Identify  traffic  control  needs  and 
determine  short  and  long  range  requirements. 

Evaluate  the  effectiveness  of  specific  traffic 
control  measiires  in  reducing  the  frequency 
and  severity  of  traffic  crashes; 

Conduct  traffic  engineering  studies  to 
establish  traffic  regulations,  such  as  fixed  or 
variable  speed  limits. 

A  method  to  ensura  a  continuing  statewide 
inventory  of  pedestrian-motor  vehicle 
crashes  identifying  the  location  and  times  of 
the  crash,  as  well  as  the  age  of  the  pedestrian 
and  circumstances  of  the  Incident. 

Statewide  operational  procedures  for 
improving  the  protection  of  p>edestrian8 
through  the  application  of  traffic  engineering 
practices,  carehil  land-use  planning  in  newly 
developed  areas,  physical  separation  of 
pedestrian  pathways  from  vehicle  roadways, 
and  environmental  illumination  of  high 
volume  and/or  potentially  hazardoxu 
pedestrian  crossings. 

Periodic  evaluation  of  each  of  the  Roadway 
Safety  projects  by  the  State,  or  appropriate 
Federal  department  or  agency  where 
applicable.  The  evaluation  should  provide 
information  detailing  the  program's 
effectiveness  in  terms  of  crash  reduction  and 
the  end  results  of  crashes,  and  the  Federal 
Highway  Administration  should  be  provided 
with  an  evaluation  summary. 

Companion  Highway  Safety  Program 
Manuals  (February,  1974).  which 
supplement  Guidelines  9, 12,  and  13 
and  provide  additional  information  to 
assist  State  and  local  agencies  in 
implementing  their  roadway  safety 
programs  are  available  £rom  the  Federal 


Highway  Administration's  Office  of 
Highway  Safiety. 

Issued  on:  January  4, 1994. 
Rodney  E.  Sbtar. 
Administrator,  Federal  Hig^¥/ay 
Administration. 

Howard  M.  Smolkin, 

Executive  Director,  National  Midway  Traffic 
Safety  Administration. 
(FR  Doc  94-660  Filed  1-13-94;  8:45  am) 
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National  Highway  TrefRc  Safety 
Adminlatration 

Federal  Higlmay  Administration 

23  CFR  Part  1205 

[NHTSA  DockMNo.  M-M;  Notice  1] 

RIN2127-AE89 

Highway  Safety  Programa; 
Determination  of  Effeethreneaa 

agency:  National  Highway  Traffic 

Safety  Administration  (NHTSA)  and 

Federal  Highway  Administration 

(FHWA).  Department  of  Transportation 

(DOT). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  was  signed  into  law  December 
18, 1991.  Section  2002(a)  of  ISTEA, 
Highway  Safety  Programs,  requires  that 
the  Secretary  of  Transportation  either 
designate  six  key  areas  as  priority 
highway  safety  programs  or  subinit  a 
report  to  congress  describing  the  reasons 
for  not  prioritizing  these  programs.  The 
six  program  areas  involve:  Speed 
control.  Use  of  occupant  protection 
devices.  Driving  while  impaired. 
Motorcycle  safety.  School  Bus  Safety, 
and  Pobce  Traffic  Services.  The  existing 
National  Priority  Program  Areas  address 
four  of  the  six  areas  identified  by  the 
Act,  but  do  not  include  Speed  Control 
or  School  Bus  Safety.  The  agencies  have 
reviewed  existing  data  and  statistics 
regarding  deaths  and  injuries 
attributable  to  these  two  areas  and  have 
considered  the  availability  of  existing 
coimtermeasures  related  to  speed 
control  and  school  bus  safety,  and 
tentatively  propose  to  include  Speed 
Control  as  a  Priority  Program  Area,  but 
have  tentatively  concluded  that  School 
Bus  Safety  does  not  warrant  being 
included  as  a  Priority  Program. 
Interested  persons  are  invited  to  submit 
comments  on  this  proposal. 
DATES:  Comments  on  this  document 
must  be  received  no  later  than  February 
28, 1994. 
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ADDRESSES:  Commenters  should 
reference  the  docket  and  notice  numbers 
of  this  document  and  be  submitted 
(preferably  in  ten  copies)  to:  Docket 
Section,  room  5109,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington.  IX  20590.  Docket  hours 
are  from  9:30  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
In  NHTSA:  Ms.  Marlene  Markison, 
Office  of  Regional  Operations,  NRO-01. 
National  Highway  Traffic  Safety 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590,  telephone:  (202) 
366-0166;  or  Ms.  Kathy  DeMeter,  Office 
of  Chief  Counsel,  National  Highway 
Traffic  Safety  Administration, 
telephone:  (202)  366-1834.  In  FHWA: 
Ms.  Juhe  Cirillo,  HHS-112.  Federal 
Highway  Administration,  telephone: 
(202) 366-2170. 

SUPPl£MENTARY  INFORMATION: 
Background 

The  State  and  Community  Highway 
Safety  Grant  Program  (the  402  program) 
was  established  under  the  Highway 
Safety  Act  of  1966.  23  U.S.C.  402.  The 
Act  required  the  establishment  of 
Uniform  Standards  for  State  Highway 
Safety  Programs  to  assist  the  States  and 
local  commiuiities  in  organizing  their 
highway  safety  programs. 

Eighteen  such  standards  were 
established  and  have  been  administered 
at  the  Federal  level  by  FHWA  and 
NHTSA.  NHTSA  is  responsible  for 
developing  and  implementing  highway 
safety  programs  relating  to  the  vehicle 
and  driver,  while  FHWA  has  similar 
responsibilities  in  program  areas 
involving  the  roadway. 

Until  1976,  the  402  program  was 
principally  direcfediowards  achieving 
State  and  local  co^^liance  with  the  18 
Highway  Safety  Program  Standards, 
which  were  considered  mandatory 
requirements  with  financial  sanctions 
for  noncompliance.  Under  the  Highway 
Safety  Act  of  1976,  Congress  provided 
for  a  more  flexible  implementation  of 
the  program  so  that  the  Secretary  would 
not  have  to  require  State  compliance 
with  every  uniform  standard  or  with 
each  element  of  every  uniform  standard. 
As  a  result,  the  standards  became  more 
like  guidelines  for  use  by  the  States. 
Management  of  the  program  then  shifted 
from  enforcing  standards  to  one  of 
problem  identification,  and 
coimtermeasure  development  and 
evaluation,  using  the  standards  as  a 
framework  for  the  State  programs. 

In  1981,  Congress  passed  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  Public  Law  97-35,  revising  the 
section  402  program.  The  Act  directed 
the  agencies  to  conduct  rulemaking  to 


determine  those  State  and  local  highway 
safety  programs  most  effective  in 
reducing  accidents,  injuries,  and 
f&t&litiG » 

On  A  )ril  1, 1982,  NHTSA  and  FHWA 
issued  i  joint  final  rule  (47  FR  15116) 
identifyjing  six  National  Priority 
Prograni  Areas  which  the  agencies  then 
considered  to  be  the  most  effective 
highwajr  safety  programs.  The  six 
progra4  areas  included  one  FHWA 
prograni  area.  Safety  Construction  and 
Operational  Improvements,  and  the 
following  NHTSA  Program  Areas: 
Occupant  Protection,  Alcohol 
Counteijmeasures,  Police  Traffic 
Service!,  Emergency  Medical  Services, 
and  Traffic  Records. 

The  /jpril  1982  final  rule  provided 
that  these  National  Priority  Program 
Areas  wjould  be  eligible  for  Federal 
funding  under  an  expedited  procedure 
under  tie  402  program  (23  CFR  1205.4.). 
It  also  e  itablished  a  mechanism  by 
which  c  ther.  non-priority  programs 
identifi(  d  by  a  State  may  be  eligible  for 
Federal  funding.  (23  CFR  1205.5  (a)  and 
(b).)       ^ 


Periodii 


Review  and  Determination  of 

\ms 


Priority  Progra. 

On  A]  )ril  2. 1987,  the  enactment  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987  (Pub. 
L.  100-17)  revised  23  U.S.C.  402.  The 
changeaprovided  for  a  periodic  review 
of  the  effectiveness  of  the  various 
programs  eligible  for  funding  under 
section  l02  in  reducing  crashes,  injuries 
and  fatalities.  The  periodic  review 
procedure  was  believed  to  be  the  best 
method  of  ensuring  the  continued 
relevance  of  the  section  402  program  to 
changing  circiunstances  and  traffic 
safety  needs,  and  for  ensuring  that 
Federal  ifunds  continue  to  be  used  for 
the  most  effective  programs. 

The  legislation  also  provided  that  the 
terms  "standard"  and  "standards" 
within  h  CFR  Part  1204  be  replaced 
with  the  words  "guideline"  and 
"guideliies."  The  piupose  of  this 
amendntent  was  to  conform  the 
languag^  of  section  402  to  the  ciurent 
implementation  of  the  programs. 

Piu^uant  to  these  amen(unents, 
NHTSA  and  FHWA  conducted  a 
rulemaking  action  to  review  those 
prograrais  most  effective  in  reducing 
crashes,  injiuies  and  fatalities.  In  a  final 
rule  issijed  on  April  6, 1988,  (53  FR 
1255)  the  agencies  determined  that  the 
National  Priority  Program  Areas  should 
continu*  to  include  the  one  FHWA 
prograin  area.  Roadway  Safety 
(formerly.  Safety  Construction  and 
Operatic  nal  Improvements),  and  the  five 
NHTSA  pre jram  areas  that  had  been 
identific  d  in  1982.  In  addition,  the 
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agencies  determined  that  a  sixth 
NHTSA  area.  Motorcycle  Safety,  should 
also  be  included. 

On  May  3, 1991,  NHTSA/FHWA 
published  a  joint  NPRM  (56  FR  20387) 
proposing  to  add  Pedestrian  and  Bicycle 
Safety  as  one  of  the  National  Priority 
program  areas.  The  public  comments 
supported  that  proposal  and  resulted  in 
the  addition  of  that  area  as  one  of  the 
National  Priority  Program  Areas  eligible 
for  the  expedited  funding  process. 

As  a  result  of  these  prior  rulemaking 
actions,  the  National  Priority  Program 
Areas  currently  include  the  following: 

1.  Alcohol  and  Other  Drug 
Countermeasures 

2.  Police  Traffic  Services 

3.  Occupant  Protection 

4.  Traffic  Records 

5.  Emergency  Medical  Services 

6.  Motorcycle  Safety 

7.  Pedestrian  and  Bicycle  Safety  and 

8.  Roadway  Safety 

The  agencies  apply  three  criteria  to 
determine  whether  a  program  area 
should  be  identified  as  a  National 
Priority  Program  under  23  CFR  Part 
1205: 

•  Whether  the  problem  is  of  national 
concern; 

•  Whether  effective  countermeasures 
have  been  developed  in  this  area  which 
address  this  concern;  and 

•  Whether  State  programs  in  the  area 
appear  to  be  among  the  most  effective  in 
reducing  crashes,  injuries,  and  fataUties 
as  compared  to  other  traffic  safety 
program  areas. 

In  determining  whether  a  problem  is 
of  national  concern,  the  agencies 
consider  the  relative  magnitude  of  the 
problem. 

Today's  notice  is  being  issued  to 
solicit  comments  on  a  proposal  of  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  and  the 
Federal  Highway  Administration 
(FHWA)  to  expand  this  list  of  NaUonal 
Priority  Program  Areas  to  include  Speed 
Control,  and  to  obtain  comments  on  the 
agencies'  preliminary  determination 
that  School  Bus  Safety  should  not  be 
added  as  a  National  Priority  Program 
Area  at  this  time.  The  agencies  have 
considered  relevant  data,  statistics,  and 
other  available  information  in  reaching 
this  conclusion  and  now  seek  public 
ccHnments  from  interested  parties  on 
these  tentative  determinations.  The 
following  discussion  highlights  the  key 
issues  and  factors  considered  by  the 
agencies  in  making  these  preliminary 
determinations.  (In  a  separate  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  the  agencies  are 
requesting  comments  on  revisions  and 
amendments  to  Highway  Safety  Program 
Guidelines  relating  to  several  program 
areas  including  Speed  Control.) 


Speed  Control  as  a  National  Priority 
AJrea 

Is  Speeding  a  Problem  of  National 
Concern? 

The  issue  of  speed  control  has 
received  considerable  attention  by 
NHTSA  and  FHWA.  Over  the  course  of 
the  agencies'  history,  we  have  funded 
and  promoted  many  programs  and 
initiatives  addressing  the  problem. 
Speeding  is  defined  as  not  only 
exceeding  the  posted  speed  limit,  but 
also  driving  too  fost  for  conditions. 
Some  common  conclusions  from  these 
programs  and  initiatives  indicate  that 
higher  speeds  and  speeds  too  fast  for 
conditions  (whether  or  not  travelling  in 
excess  of  the  spe^^d  limit)  adversely 
affect  the  safety  of  motorists. 

Speeding  is  Becoming  More  Prevalent 

While  many  speed/traffic  siuveys  are 
taken,  reliable  data  on  travel  speed  are 
relatively  limited,  and  often  difficult  to 
compare.  The  most  reliable  speed  data 
are  those  reported  by  the  States  for 
National  Maximum  Speed  Limit 
(NMSL)  roadways  posted  at  55  mph. 
The  Federal  Highway  Administration 
(FHWA)  publishes  an  annual  report 
containing  a  compendium  of  speed 
monitoring  data  submitted  by  each 
State.  Analyses  of  recent  speed 
monitoring  data  by  the  FHWA  indicate 
that  speeds  at  which  many  motorists 
travel  have  increased  in  recent  years. 

There  are  less  comprehensive  data 
collected  for  roadways  which  have 
speed  limits  of  less  than  55  mph, 
including  the  many  rural  highways  and 
urban/suburban  streets  and  roads  which 
are  posted  at  lower  speeds  for  reasons 
of  road  design,  traffic  patterns,  volume, 
and  safety.  These  non-NMSL  roads 
account  for  74  percent  of  the  total  paved 
road  mileage  in  the  U.S.  and  for 
approximately  47  percent  of  all  traffic 
deaths.  The  lack  of  empirical  data 
makes  it  difficult  to  identify  the  extent 
of  the  speeding  problem  on  these  non- 
NMSL  roads.  A  recent  FHWA  study  of 
these  roads  entitled  Assessment  of 
Current  Speed  Zoning  Criteria  found 
that:  (1)  On  average,  seven  out  often 
motorists  exceeded  posted  limits;  (2) 
average  speeds  ran  approximately  two 
to  six  mph  above  posted  limits;  and  (3) 
prevailing  85th  percentile  speeds  ran 
approximately  eight  to  twelve  mph 
above  posted  limits.  The  observations  of 
law  enforcement  executives  and  other 
highway  safety  officials  confirm  that 
speeds  are  increasing  on  these  roads. 

Speed  siu^eys  on  the  Interstate 
highways  also  show  that  average  speeds 
and  the  percent  of  traffic  travelling  at 
high  speeds  have  also  increased  on 
these  roads.  For  example,  the  percent  of 


vehicles  exceeding  65  mph  (on 
roadways  with  a  65  mph  speed  limit) 
were  estimated  to  be  47  percent  in  1990 
(up  from  37%  in  1988)  while  those 
exceeding  70  mph  accounted  for 
approximately  19  percent  (up  from 
approximately  16  percent  in  1988). 

After  Congress  amended  the  NMSL  in 
1987  to  permit  20  States  to  increase  the 
speed  limit  to  65  mph  on  rural 
interstates  as  a  demonstration  program, 
NHTSA  issued  a  detailed  report  on  the 
effects  of  the  increase.  This  interim 
report  indicated  that  average  speeds 
increased  somewhat  on  nu^l  interstates. 
The  latest  NMSL  research,  contained  in 
the  agency's  Report  to  Congress  on  the 
Effects  of  the  65  mph  Speed  Limit 
through  1990  (NHTSA,  May  1992), 
shows  the  average  travel  speed  on  rural 
65  mph  Interstates  in  1990  was  65  mph 
(up  from  63  mph  in  1988);  the  85th 
percentile  speed  was  71  mph  (up  from 
69  mph  in  1988);  and  fatalities  on  nu-al 
interstates  were  an  estimated  30  percent 
higher  in  1990  than  the  number 
expected,  based  on  historical  trends, 
had  the  speed  limit  remained  at  55  mph. 
A  series  of  focus  group  discussions  held 
by  NHTSA  with  the  general  public 
suggest  that  most  drivers  recognize 
speeding  as  a  violation  of  the  law,  but 
few  regard  the  violation  as  a  serious 
offense. 

These  studies  all  suggest  that  the 
motoring  public  does  not  view  speeding 
per  se  as  an  immediate  risk  to  their 
personal  safety. 

Excessive  Speed  Causes  Crashes 

Speeding  is  one  of  the  most  prevalent 
reported  factors  associated  with  crashes. 
Studies  identify  correlations  between 
speeding  and  other  factors  including 
alcohol  involvement,  young  drivers, 
male  drivers,  motorcyclists,  and 
nighttime  driving.  Speeding  is  cited  as 
a  contributing  factor  in  approximately 
11  percent  of  all  police-reported  crashes 
and  in  approximately  34  p)ercent  of  all 
fatal  crashes  (NHTSA,  Fatal  Accident 
Reporting  System,  1991).  It  is  estimated 
that  in  1991. 13,909  fatalities  and  77,277 
moderate  to  critical  injuries  occurred  in 
speed-related  crashes.  The  economic 
cost  of  all  speed-related  crashes 
(including  all  injury  levels)  was  over 
$18  biUion. 

Excessive  speed  has  long  been 
recognized  as  one  of  the  prime  factors 
contributing  to  motor  vehicle  crashes. 
This  contribution  has  several  sources: 

•  Drivers  have  less  time  to  react  when 
travelling  at  higher  speeds  since  speed 
increases  the  distance  a  vehicle  travels 
during  the  time  it  takes  for  a  driver  to 
react  to  a  perceived  danger; 

•  Speed  increases  the  total  stopping 
distance  necessary  to  halt  a  vehicle;  and 


•  Speed  reduces  a  driver's  ability  to 
steer  Safely  aroxmd  curves  on  highways, 
or  objects  in  the  roadway. 

A  major  speed-related  factor  which 
has  been  liiiked  to  crash  involvement  is 
speed  variance:  The  difference  in  speed 
among  vehicles  in  the  traffic  stream. 
Speed  variance  is  calculated  in  terms  of 
standard  deviation  from  the  mean 
speed.  For  example,  ten  vehicles  all 
traveUng  at  55  mph  on  the  same 
highway  would  have  a  mean  speed  of  55 
mph  and  a  standard  deviation  of  zero, 
whereas  five  vehicles  traveling  at  65 
mph  and  five  vehicles  traveling  at  45 
mph  would  have  a  mean  speed  of  55 
mph  but  a  standard  deviation  of  10.5. 

Research  studies  such  as  those  in  55: 
A  Decade  of  Experience  (Transportation 
Research  Board,  1984)  have  shown  that 
motor  vehicle  crashes  are  more  likely 
where  speed  variance  is  greater.  As 
speed  variance  increases,  vehicles  come 
close  to  each  other  more  frequently. 
This  leads  to  more  frequent  lane 
changes  and  passing  maneuvers  as  the 
faster  drivers  seek  to  avoid  slower 
vehicles.  Data  bom  the  National  Crash 
Severity  Study  (1979)  show  that  vehicles 
travelling  20  mph  above  the  average 
speed  experience  a  crash  risk  11  times 
greater  than  those  travelling  at  the 
average  speed.  This  data  impUes  that 
crashes  can  be  reduced  by  controlling 
speed  variance.  Controlling  speed 
variance  is  especially  critical  on 
roadways  with  speed  Umits  less  than  65 
mph,  where  conflicting  actions  and 
reactions  typically  cause  much  larger 
variations  in  speed. 

Speed  Increases  the  Severity  of  Crashes 

The  trend  toward  increased  speeds  is 
cause  for  concern  because  of  the 
reduced  margin  for  error  and  the 
increase  in  severity  for  those  vehicles 
involved  in  crashes.  As  the  speed  of  a 
car  increases  from  20  mph  to  80  mph, 
a  factor  of  four,  the  energy  of  the  impact 
delivered  in  a  collision  with  a  fixed 
object  goes  up  by  a  factor  of  sixteen.  The 
chance  of  death  or  serious  injury 
increases  dramatically  for  every  10  mph 
increase  in  vehicle  spiaed  for  the  crash 
involved  vehicle.  The  National  Crash 
Severity  Study  (NHTSA,  1979)  revealed 
that  a  driver  crashing  with  a  50  mph 
change  in  velocity  is  twice  as  likely  to 
be  killed  as  one  crashing  with  a  40  mph 
change  in  velocity.  In  short,  crashes  at 
higher  speeds  increase  the  potential  for 
more  deaths  and  disabling  injuries. 

Have  Effective  Speed  Control 
Countermeasures  Been  Developed? 

Enforcement  personnel  have  several 
effective  countermeasures  available  for 
speed  control  which  have  been 
developed  by  new  technology. 
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Traditional  methods  of  speed  control 
once  involved  the  use  of  stopwatches 
and  pneumatic  hoses  stretched  across 
the  roadway  to  detennine  vehicle 
speeds.  Later  developments  included 
the  introduction  of  radar  and  VASCAR 
which  more  precisely  measured  vehicle 
speeds  and  reduced  the  degree  of 
possible  operator  error.  Currently  laser 
speed  measuring  devices  with  an 
extremely  high  degree  of  accuracy  are 
becoming  available  to  the  law 
enforcement  commimity. 

NHTSA  has  taken  an  active  role  in 
identifying  and  evaluating  new  law 
enforcement  technology.  After 
evaluating  new  devices,  NHTSA  has 
established  demonstration  programs  to 
introduce  those  devices  into  the  law 
enforcement  community  to  further 
advance  speed  control  efforts.  These 
demonstration  programs  have  included 
enforcing  speed  limits  using  radar, 
VASCAR,  laser  speed  measuring 
devices,  aerial  speed  measurement, 
photo  radar,  electronic  signing  and 
saturation  patrols. 

NHTSA  studies  show  that  one  of  the 
best  methods  to  obtain  compliance  with 
speed  limits  is  to  combine  an  aggressive 
enforcement  campaign  with  a  vigorous 
public  information  and  education  effort. 
Public  service  announcements  (PSA) 
regarding  speed  are  regularly  developed 
and  distributed  by  NHTSA. 
Furthermore,  other  effective 
countermeasures,  such  as  saturation 
patrols  and  multi-agency,  multi- 
jurisdictional  enforcement  efforts,  have 
been  developed  and  furnished  to  the 
law  enforcement  community.  These 
programs  can  easily  become  a  part  of  an 
agency's  traffic  enforcement  program. 

Several  highway  design  and  traffic 
control  measures  have  also 
demonstrated  effectiveness  for  speed 
control.  Freeway  design,  culminating  in 
the  Interstate  System,  eliminated  all  at- 
grade  intersections  thus  providing  for 
free  flow  traffic.  This  singular  design 
characteristic  resulted  in  significant 
reduction  in  speed  variance  and  the 
promotion  of  uniform  operating  speed. 
Speed  variances  on  the  Interstate 
System  have  traditionally  been  in  the 
range  of  6-9  miles  per  hour  while  speed 
variances  on  non-freeway  facilities  can 
be  as  great  as  20  miles  per  hour. 

In  addition,  the  neecf  to  control  speed 
for  varying  conditions  has  led  to  the 
development  of  variable  message  speed 
signs.  These  devices,  first  used  on  the 
New  Jersey  Turnpike  in  the  late  1960's 
have  had  widespread  implementation 
on  all  types  of  facilities  and  warn 
drivers  of  impeding  congestion,  weather 
conditions,  construction,  and  incidents 
which  required  reduction  in  operating 
speed.  Real  time  regulator)'  variable 


speed  1  mits  are  now  being  tested  in  the 
State  o  Washington. 

The  J  gencies  believe  that  Federal, 
State,  ahd  local  governments  should 
have  b^anced  programs  that  use  the 
most  c(  st-effective  strategies  for 
decreas  ing  crash  risks  from  speeding. 
This  in  :ludes:  (1)  Targeting  enforcement 
where  !  peeding  has  a  significant  impact 
on  pub  ic  safety  and  accompanying  it 
with  pi  blic  information  and  education; 
(2)  usir  g  a  variety  of  techniques  and 
techno!  agies  for  speed  control;  (3) 
undersi  anding  who  speeds,  where,  and 
why;  and  (4)  ensuring  that  posted  speed 
limits  are  appropriate  for  conditions. 
These  e  fforts  can  be  further  enhanced 
through  the  development  of 
compre  lensive  speed  control  programs 
which  i  iclude  establishment  of 
approp;  iate  criteria  for  the  setting  and 
posting  of  speed  limits,  focused 
attentio  ti  upon  roadway  construction 
and  coi  dition,  posting  of  appropriate 
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establis  iment  of  research  projects  to 
further  itudy  the  characteristics  and 
conseqi  ences  of  speeding  in  order  to 
develop  improved  countermeasures  and 
guideliies. 

NHTJ  lA  submitted  a  report  to 
Congre!  s  in  1991  entitled  Speed 
Enforca  vent  Program  Plan  to  identify 
method ;  to  address  the  speeding 
problen  .  The  plan  relies  heavily  upon 
progran  s  and  projects  that  have  proven 
to  be  mi  >st  effective  and  outlines  speed 
control  nitiatives  that  have  proven 
success  ill.  The  plan  also  stresses  a  law 
enforce!  nent  commitment  to  controlling 
speed  0 1  all  public  roads,  using  state-of- 
the-art  t  quipment,  with  a  strong 
emphas  s  on  public  information  and 
educatii  m  designed  to  increase  driver 
complij  nee  with  speed  limits. 
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signs,  elimination  of  hazards 
to  the  roadway,  and 


Speed  Control  Programs 
in  Reducing  Crashes,  Injuries. 


sue  ;essr 


Are  Sta,  e 

Effective  > 

and  Fat  ilities? 

The  S  :ate  programs  that  have  been 
conduct  sd  to  date  demonstrate  that 
control  countermeasures  are 
y  effective  in  reducing  deaths 
mjqries.  For  example,  the  New  York 
lice  55  mph  enforcement  project 
:essful  in  decreasing  the 
of  drivers  traveling  at  the 
•ates  of  speed  (often  considered 
p  ofessional  speeders").  While 
average  speed  declined  slightly  from 
61.6  to  (  1.3  mph,  the  percent  of  drivers 
exceedii  ig  70  mph  declined  from  6.9% 
to  5.1%  The  percent  exceeding  65  mph 
decline!  from  24.1%  to  21.4%,  and  the 
percent  jxceeding  60  mph  declined 
from  56  4%  to  55.7%.  This  success  is 
believec  to  have  ultimately  led  to 
reducticiis  in  the  number  of  fatal 


crashes,  fatalities  and  serious  injuries 
suffered  in  New  York. 

In  South  Carolina,  it  is  beUeved  that 
the  state's  rural  initiative  involving 
sheriffs  contributed  to  a  significant 
reduction  in  crashes,  injuries,  and 
fatalities  in  1991  as  compared  to  1989. 
During  that  period,  the  state 
experienced  12,472  fewer  crashes,  2,331 
fewer  injuries  and  106  fewer  fatalities. 
South  Carohna's  PSA  campaign  also 
received  widespread  recognition  from 
across  the  State  and  is  believed  to  have 
contributed  to  the  reduction  of  crashes 
during  the  time  the  campaign  was 
operational. 

During  the  first  year  of  the  St.  Louis 
enforcement  operation,  ending 
September  1991,  the  average  speed 
dropped  from  62  mph  to  61  mph  on  the 
55  mph  roadways  in  the  metro  area,  as 
a  result  of  the  police  agencies  issuing 
3,698  citations  and  5,600  warnings  for 
speeding  during  the  Operation  Gateway 
period.  This  cooperative  program  is 
continuing  and  is  expected  to  result  in 
further  speed  decreases  on  the  involved 
roadways  in  the  metro  St.  Louis  area. 

Similarly,  the  speed  control  efforts 
targeting  commercial  vehicles  appear  to 
be  effective,  with  early  results  from  the 
1987  Commercial  Motor  Vehicle 
Enforcement  project  in  California 
indicating  that  all  crashes  where 
commercial  vehicles  were  at  fault 
decreased  by  3.5%  (from  810  in  1986  to 
782  in  1987)  in  the  five  test  sites 
throughout  the  State.  Further,  the 
number  of  accidents  caused  by 
commercial  vehicles  which  resulted  in 
injuries  in  these  test  sites  also  declined 
by  11.2%  (from  259  in  1986  to  230  in 
1987).  Accompanying  that  reduction 
was  a  corresponding  decrease  in  the 
societal  cost  of  injuries  and  fatalities 
resulting  from  such  crashes. 

Determination  Regarding  Speed  Control 

The  agencies  believe  it  is  clear  that 
excessive  speed  does  represent  a 
significant  traffic  safety  problem. 
Speeding  is  a  problem  throughout  the 
country  in  all  regions  and  on  all  types 
of  roads.  Numerous  countermpasures 
have  been  developed  that  have  proven 
to  be  most  effective  in  addressing  this 
problem. 

The  agencies,  therefore,  tentatively  ' 
conclude  that  Speed  Control  meets  all 
requisite  criteria  and  propose  to  include 
it  as  a  National  Priority  Program  Area. 

School  Bus  Safety  as  a  National  Priority 
Area 

Is  School  Bus  Safety  a  Problem  of 
National  Concern? 

The  safety  of  children  in  school  buses 
has  been  a  primary  concern  of  parents 
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and  school  systems  ever  since  buses 
began  to  be  used  to  transport  children. 
That  concern  h^  helped  develop  school 
buses  into  the  safest  form  of 
transportation  in  the  country.  According 
to  the  National  Safety  Council's 
"Accident  Facts"  (1991).  during  the 
1989-90  school  year,  it  is  estimated  that 


380,000  buses  were  used  to  transport  22 
million  pupils  approximately  3.8  billion 
miles  (21  million  miles  per  school  day). 
The  National  Safety  Council  statistics 
also  indicate  fatality  rates  per  hundred 
miUion  passenger  miles  in  1989  were 
1.12  for  passenger  cars  and  0.04  for 
school  buses. 


The  relative  safety  of  school  buses  is 
evident  from  the  following  table,  which 
shows  all  vehicle  occupant  fataUties. 
Included  are  the  number  of  preschool 
(0-4)  and  school-age  children  (5-18) 
who  were  fatally  injured  in  motor 
vehicle  crashes  in  1990,  and  the  type  of 
vehicle  in  which  they  were  riding  at  the 
time. 


Table  1.— Occupant  Fatauties  by  Vehkxe  Type  and  Age  Group  Fatal  Accident  Reporting  System  1990 


Total 

Vehicle  type: 

Passenger  Car 

Light  TnicWVan  ._ 

Medium  Truck  

Heavy  Truck 

Motorcycle 

School  Bus 

Other  Bus 

On/Off  Road  Vehtole 

Other  Vehicle  

Unknown  


School  bus-related  crashes  result  in 
fatalities  not  only  to  occupants  of  school 
buses  and  other  vehicles,  but  also  to 
pedestrians.  Pedestrians  accounted  for 
28  percent  of  the  total  school  bus- 
related  fatalities  from  1986  through 
1990.  In  crashes  involving  school  buses 
during  that  period,  an  average  of  38 
pedestrians  were  fatally  injured  each 
year,  with  72  percent  being  struck  by 
the  bus.  while  the  remaining  28  percent 
were  struck  by  another  vehicle. 
Approximately  75  percent  of  pedestrian 
fatalities  involving  school  buses  bom 
1986-1990  were  of  school  age  (less  than 
20  years  of  age);  of  these,  approximately 
69  percent  were  struck  by  the  bus. 

The  National  Safety  Coimdl  reports 
that  during  the  1989-1990  school  year, 
most  of  these  pedestrian  fataUties 
involved  individuals  who  were  either 
approaching  or  leaving  a  loading  zone 
and  that  more  than  half  of  the  pupil 
pedestrian  victims  were  struck  by  the 
school  bus  which  they  were  boarding  or 
exiting.  The  National  Academy  of 
Science's  Special  Report  No.  222. 
"School  Bus  Safety,"  (1989)  states  that 
injuries  received  at  bus  stops  tend  to  be 
more  severe  than  injuries  received  on 
board  a  bus.  The  report  also  states  that, 
as  pedestrians,  children  between  the 
ages  of  five  and  six  are  particularly 
vulnerable  and  account  for  more  than 
one-half  of  the  young  pedestrians  fatally 
injured  by  school  buses. 

School  bus  crashes  have  a  much 
different  effect  on  the  population  as  a 
whole  than  automobile  crashes.  When  a 
child  is  fatally  injured  in  a  school  bus 


Total 


37.134 

24,092 

7.387 

134 

571 

3.244 

13 

19 

1214 

296 

164 


Age  d  occupant 


0-4 


623 

476 
101 
2 
2 
2 
0 
0 

33 
4 
3 


5-12 


716 

457 

164 

0 

4 

27 

5 

1 

35 

19 

4 


crash  there  is  a  greater  sense  of  loss  and 
a  greater  sense  of  tragedy.  For  this 
reason,  school  bus  fatalities  and  crashes 
often  receive  a  high  degree  of  public 
attention  and  draw  an  immediate  and 
passionate  response  from  the 
community.  However,  the  number  of 
fatalities  in  school  bus  crashes  is  small, 
particularly  when  considering  exposure 
and  when  compared  to  the  number  of 
fatalities  related  to  other  priority 
programs. 

In  1991,  passenger  cars  were  involved 
in  82.8  percent  of  all  traffic  crashes  and 
67.9  percent  of  all  fatal  crashes;  whereas 
school  buses  were  involved  in  only  0.4 
percent  of  all  traffic  crashes  and  in  0.3 
percent  of  all  fatal  crashes.  These  data 
demonstrate  that  the  safety  problem 
related  to  school  buses  is  not  great  when 
compared  to  that  of  other  types  of 
vehicles. 

Have  Effective  School  Bus  Safety 
Measures  Been  Developed? 

Although  statistics  demonstrate  that 
school  buses  already  provide  a 
remarkably  safe  form  of  transportation, 
the  agency  has  taken  steps  to  further 
improve  school  bus  safety.  At  the 
request  of  Congress,  the  National 
Academy  of  Sciences  (NAS)  studied 
school  bus  safety  to  determine  which 
safety  measures  would  be  "most 
effective"  in  protecting  school  children 
while  boarding,  exiting  and  riding  in 
school  buses.  (See.  "Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987."  Pub.  L.  100-17. 
204(a).  101  Stat.  219.  April  2. 1987.)  In 


1&-18 


4.292 

3.042 

701 

7 

7 

310 

2 

4 

149 

55 

15 


194. 


31,466 

20.086 

6.419 

125 

566 

2.904 

6 

14 

997 

218 

141 


Unkrwwn 
37 

31 
2 
0 
2 
1 
0 
0 
0 
0 

1 


May  1989,  the  National  Research 
Council  (NRC),  an  agency  of  the  NAS. 
issued  a  report  entitled  "Improving 
School  Bus  Safety."  Special  Report  No. 
222.  The  report  confirmed  the  high  level 
of  safety  provided  by  the  Nation's 
school  bus  fleet,  and  also  suggested 
measures  that  could  further  improve  the 
safety  of  school  buses. 

In  accordance  with  the  1987  law. 
NHTSA  reviewed  the  findings  of  the 
NAS  report  and,  on  July  13, 1989, 
pubUshed  a  notice  in  the  Federal 
Register  (54  FR  29629),  in  which  the 
agency  determined  which  safety 
measures  would  be  most  effective  in 
protecting  the  safety  of  school  children 
while  boarding,  exiting  and  riding  in 
school  buses. 

NHTSA  found  replacing  pre-1977 
school  buses  to  be  a  "most  effective" 
measure,  because  of  the  higher  level  of 
crashworthiness  provided  by  NHTSA's 
1977  school  bus  standards,  the 
improved  mirror  systems,  and  other 
crash  avoidance  measures  typically 
provided  on  newer  school  buses.  The 
agency  also  found  prohibiting  standees 
on  school  buses  to  be  a  "most  effective" 
measure.  In  addition.  NHTSA  found  a 
niunber  of  measures  which  address  the 
safety  of  children  while  boarding  or 
exiting  the  bus  to  be  "most  effective." 
They  include  equipping  new  buses  with 
stop  signal  arms  and  cross-view  mirrors 
and  implementing  student  crossing, 
pedestrian  safety  education  and  school 
bus  driver  training  programs.  NHTSA 
also  identified  a  numb«'  of  measures  as 
"effective." 
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The  agency  took  several  steps  to 
encourage  the  adoption  of  these 
"effective"  and  "most  effective" 
measures.  In  FY's  1990  and  1991, 
NHTSA  set  aside,  in  accordance  with 
provisions  in  the  Highway  Safety  Act  of 
1987  (Title  11.  Pub.  L.  100-17).  funds  to 
assist  the  States  in  implementing  these 
school  bus  safety  measures.  The  funds 
were  used  by  States  on  measures  that 
had  been  designated  by  NlfTSA  to  be 
either  "effective"  or  "most  effective"  in 
improving  school  bus  safety. 

In  addition.  NHTSA  conducted  a 
nuHiber  of  rulemaking  actiuns  to 
upgrade  the  agency's  school  bus  safety 
standards.  For  example,  NHTSA  issued 
a  final  rule  on  May  3. 1991.  requiring 
new  school  buses  manufactured  after 
September  1,  1992,  to  be  equipped  with 
a  stop  signal  arm  (56  PR  20363);  a  final 
rule  on  November  2. 1992,  revising  the 
minimum  requirements  for  school  bus 
emergency  exits  and  improving  access 
to  school  bus  emergency  doors  (57  FR 
49413);  and  a  final  rule  on  December  2. 
1992,  requiring  that  school  buses  enable 
drivers  to  see,  either  directly  or  through 
mirrors,  certain  specified  areas  in  front 
of  and  along  both  sides  of  the  buses  (57 
FR  57000). 

Further,  as  stated  previously,  in  a 
final  rule  dated  October  4, 1991, 
NHTSA  and  FHWA  expanded  the  list  of 
National  Priority  programs  areas,  which 
are  eligible  for  section  402  funding 
using  an  expedited  process,  to  include 
Pedestrian  and  Bicycle  Safety.  The 
agencies  considered  the  problem  of 
school  bus-related  pedestrian  fatalities 
when  they  decided  to  add  Pedestrian 
and  Bicycle  Safety  to  the  Ust  of  priority 
programs,  and  specifically  stated,  in  the 
final  rule,  that  programs  designed  to 
prevent  these  fatalities  are  within  the 
scope  of  this  new  priority  program. 

Are  These  School  Bus  Safety  Measures 
Effective  in  Reducing  Crashes,  Injuries, 
and  Fatalities? 

As  stated  previotisly,  school  buses 
already  provide  the  safest  form  of 
transportation  in  our  country.  Since  the 
number  of  fatalities  that  are  school  bus- 
related  is  aheady  so  small,  it  is  difficult 
to  quantify  the  l>enefits  of  the  actions 
that  have  been  taken.  The  agencies 
believe,  however,  that  these  measures 
are  the  ones  most  Ukely  to  reduce  or 
eliminate  fatal  and  serious  injuries. 

Determination  Regarding  School  Bns 
Safety 

Based  upon  the  agencies'  review  of 
the  available  material  regarding  the 
scope  of  the  problem,  including  FHWA 
studies  regarding  bus  driver  training 
and  driver  fatigue,  we  have  detenriined 
that  significant  attention  has  been 


devo  led  to  school  bus  safety,  and  steps 
have  been  taken  to  improve  the  already 
exce  lent  safety  record  of  this  mode  of 
trans  portation. 

In  dew  of  the  successful  measures 
alrea  iy  taken,  the  agencies  do  not  view 
scho  )1  bus  transportation  as  a  problem 
near  y  as  significant  as  other  highway 
safet  r  program  areas. 

Fu  rtnermore,  the  states  already  have 
the  ability  under  the  section  402 
prog  am  to  address  school  bus  and  other 
high  vay  safety  programs,  and  are 
prof  :ient  in  allocating  existing 
resources  as  they  deem  necessary  to 
achieve  maximum  safety  benefits.  In 
addition,  the  recent  designation  of 
Pedeptrian  and  Bicycle  Safety  as  a 
National  Priority  program  area  has 
facilitated  the  States'  ability  to  address 
the  liajority  of  school  bus-related 
fatal  ties,  which  occur  while  children 
are  fa  warding  or  existing,  not  riding  the 
bus. 

ToB  agencies  believe  that  the 
establishment  of  School  Bus  Safety  as  a 
priority  area  could  result  in  States 
shiftmg  402  funds.away  fi-om  other 
prioaty  programs,  and  that  the 
expenditure  of  an  increased  level  of  402 
fundf  in  this  manner  would  not 
signihcantly  affect  the  overall  safety  of 
school  buses. 

refore,  the  agencies  tentatively 
ude  that  School  Bus  Safety  should 
included  as  a  National  Priority 

at  this  time.  The  agencies  wish 
ss  that  this  tentative  decision 
should  not  be  construed  to  imply  that 
the  c  irrent  resources  focused  upon 
Scho  3l  Bus  Safety  should  be  reduced  or 
redirected.  NHTSA  and  FHWA  believe 
that  all  existing  efforts  in  this  area 
shou  d  be  continued  to  maintain  the 
impr  issive  safety  record  associated  with 
scho(  >1  bus  transportation.  The  agencies 
here!  y  request  data,  statistics,  and  other 
subsl  antive  information  relevant  to  this 
detei  mination. 

Comi  Dents 

Th  3se  wishing  to  comment  on  this 
docu  nent  siiould  limit  comments  to  the 
safet  '  aspects  of  these  two  programs, 
and  !  ubmit  data  or  statistics  which 
dem<  nstrate  the  extent  of  the  nation's 
highway  safety  problem  which  is 
attrit  utable  to  either  Speeding  or  School 
Bus  i  afety,  along  with  any  discussion  of 
coun  ermeasures  which  are  or  could  be 
effecl  ive  in  reducing  the  number  of 
deatl  s  and  injuries  in  either  of  these 
two  t  reas.  In  determining  whether  these 
progi  ams  should  be  identified  as 
Natic  nal  Priority  Programs,  the  agencies 
will  (  etermine  whether  the  problem  is 
of  na  ional  concern;  whether  effective 
coun  ermeasures  have  been  developed 
to  ad  Iress  the  concern;  and  whether 


pro] 
to  si 


JMI 


State  programs  appear  to  be  among  the 
most  effective  as  compared  to  other 
traffic  safety  program  areas. 

In  order  to  expedite  the  submission  of 
comments,  simultaneous  with  issuance 
of  this  notice,  copies  of  this  notice  will 
be  mailed  to  all  Governors  and 
Governors'  Representatives  for  Highway 
Safety. 

Comments  should  not  exceed  15 
pages  in  length.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-j>age  hmit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

All  comments  received  before  the 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  .that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date.  The  agencies  will  continue  to 
file  relevant  material  in  the  docket  as  it 
becomes  available  after  the  closing  date, 
and  it  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  pre-addressed 
stamped  postcard.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Economic  and  Other  Effects 

The  agencies  have  considered  the 
impacts  that  would  be  associated  vrith 
this  proposed  action,  and  determined 
that  it  is  significant  within  the  meaning 
of  Executive  Order  12866  and  the  IX)T 
Regulatory  Policies  and  Procedures 
since  it  raises  policy  issues  concerning 
the  setting  of  priority  programs.  This 
rulemaking  document  was  reviewed 
under  E.0. 12866.  The  rulemaking 
would  not  affect  the  level  of  fundmg 
available  in  the  highway  safely  program, 
or  otherwise  have  a  significant 
economic  impact.  The  agency  has 
prepared  a  Preliminary  Regulatory 
Evaluation  which  is  available  in  the 
docket. 

Small  Entity  Impact 

In  compliance  with  the  Regulatory 
Flexibility  Act.  the  agencies  have 
evaluated  the  effects  of  this  action  on 
small  entities.  Based  on  the  evaluation, 
we  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
States  will  be  recipients  of  any  funds 


awarded  under  the  regulation  and, 
accordingly,  the  preparation  of  a 
Regulatory  Flexibihty  Analysis  is 
imnecessary. 

Environmental  Impacts 

The  agencies  have  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  agencies 
have  determined  that  this  action  would 
not  have  any  effect  on  the  hiunan 
envirorunent. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
it  has  no  federalism  impUcation  that 
warrants  the  preparation  o^  a  federalism 
assessment. 

Paperwork  Reduction  Act 

The  requirement  relating  to  this 
proposal,  that  each  State  must  submit  a 
highway  safety  plan  to  receive  section 
402  grant  funds,  is  considered  to  be  an 
information  collection  requirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (0MB)  in  5 
CFR  part  1320.  Accordingly,  these 
requirements  have  been  submitted  to 
and  approved  by  OMB,  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  These  requirements  have 
been  approved  through  11/30/95;  OMB 
No.  2127-0501.  This  NPRM  would 
establish  no  new  information  collection 
requirement,  as  that  term  is  defined  by 
the  OMB  in  5  CFR  part  1320. 

List  of  Subjects  in  23  CFR  Part  1205 

Grant  programs,  Highway  safety. 

In  consideration  of  the  foregoing,  the 
agencies  propose  to  amend  23  CFR  part 
1205  as  follows: 

PART  1205— [AMENDED] 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  23  U.S.C  402;  delegations  of 
authority  at  49  CFR  1.48  and  1.50. 

2.  In  §  1205.3,  paragraph  (a)(7]  is 
added  to  read  as  follows: 

§1205.3    Identification  of  National  Prtorlty 
Program  Areas. 

(a)*  •  • 

(7)  Speed  enforcement.  f 


Issued  on  January  4, 1994. 

Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Administration. 

Howard  M.  Smolkin, 

Executive  Director.  Notional  Highway  Traffic 
Safety  Administration. 
[FR  Doc.  94-445  Filed  1-13-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  12 

RIN  1090-AA41 

Administrative  and  Audit 
Requirements  and  Cost  Principles  for 
Assistance  Programs 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  This  docimient  reopens  and 
extends  the  comment  period  for  the 
notice  of  proposed  rulemaking 
published  on  August  12, 1993  (58  FR 
42918).  This  action  is  being  taken 
because  the  Department  was  imable  to 
publish  the  final  rule  before  the  end  of 
Fiscal  Year  1993  and  the  Buy  American 
requirements  were  again  included  in  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act,  1994  and 
the  Energy  and  Water  Development 
Appropriations  Act,  1994.  Pursuant  to 
these  statutory  provisions,  the 
Department  proposes  to  extend  the 
requirements  to  Fiscal  Year  1994,  under 
the  same  terms  as  set  forth  in  the  August 
12, 1993  document. 
DATES:  Comments  must  be  in  writing 
and  must  be  received  by  February  14, 
1994.  Comments  should  be  mailed  to 
Acquisition  and  Assistance  Division, 
Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Ulterior,  1849  C  St.,  NW.,  Mail  Stop 
5512,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Titcomb  (Chief,  Acquisition  and 
Assistance  Division),  (202)  208-6431. 
SUPPLEMENTARY  INFORMATION:  On 
October  5, 1992,  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1993 
("the  Act")  was  signed  into  law.  Section 
319  of  the  Act  was  entitled  "Buy 
American  Requirements."  The  section 
applied  to  funds  appropriated  or 
transferred  pursuant  to  the  Act  for  the 
purchase  of  any  equipment  or  product 
that  may  have  been  authorized  to  be 
purchased  with  financial  assistance. 


Section  319(b)(2)  required  that  in 
providing  financial  assistance  under  the 
Act.  the  Secretary  shall  provide  to  each 
recipient  of  the  assistance  a  notice 
describing  the  Buy  American 
requirement.  No  other  specific 
Congressional  guidance  was  given 
regarding  the  implementation  of  this 
requirement. 

"The  Department  proposed  to  revise  43 
CFR  part  12.  by  adding  subpart  E  to 
implement  these  requirements.  Since  no 
specific  guidance  was  provided  by 
Congress,  the  Department  decided  to 
base  its  implementation  upon  similar 
rules  in  the  Federal  Acquisition 
Regulation. 

Public  Law  103-138,  the  "Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act,  1994."  and  Public 
Law  103-126,  the  "Energy  and  Water 
Development  Appropriations  Act. 
1994,"  extend  the  Buy  American 
requirements  to  awards  of  financial 
assistance  under  the  Department's 
general  appropriation  for  Fiscal  Year 
1994,  as  well  as  to  similar  awards  by  the 
Bureau  of  Reclamation.  Because  the 
statutes  change  no  other  portions  of  the 
Buy  American  requirements,  and 
because  the  Department  was  unable  to 
issue  a  final  rule  prior  to  the  enactment 
of  the  two  statutes,  the  Department  now 
proposes  to  issue  a  final  rule  based  on 
the  proposed  rule  published  on  August 
12, 1993.  No  other  significant  changes 
are  proposed. 

Only  one  public  comment  was 
received  in  response  to  the  pubUcation 
of  the  proposed  rule.  This  action  will 
allow  for  the  receipt  of  more  comments 
to  be  considered  prior  to  the  publication 
of  the  final  rule. 

Dated:  December  22. 1993. 
B.R.  Cohen. 

Assistant  Secretary-Policy,  Management  and 

Budget. 

|FR  Doc.  94-919  Filed  1-13-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-316;  RM-8364] 

Radio  Broadcasting  Services;  Clinton, 
KY 

AGENCY:  Federal  Commtmications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Thunderbolt  Broadcasting  Company, 
Inc.,  proposing  the  allotment  of  Channel 
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271C3  to  Clintcn,  Kentucky,  as  that 
community's  first  local  aural 
'  transmission  service.  Channel  271C3 
can  be  allotted  to  Clinton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.2  kilometers  (7.0 
miles)  northeast  to  avoid  short-spacings 
to  Station  WCMT-FM,  Channel  269A, 
Martin,  Tennessee,  Station  KJBR, 
Channel  270C,  Jonesboro,  Arkansas,  and 
Station  KDEX-FM.  Channel  272A, 
Dexter,  Missouri.  The  coordinates  for 
Channel  271C3  at  Clinton  are  North 
Latitude  36-44-30  and  West  Longitude 
88-54-30. 

DATES:  Comments  must  be  filed  on  or 
before  February  22, 1994,  and  reply 
comments  on  or  before  March  9, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coiuisel  or  consultant, 
as  follows:  John  F.  Garziglia,  Esq., 
Pepper  &  Corazzini,  1776  K  Street  ^4W., 
suite  200,  Washington,  DC  20006 
(Counsel  for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  F.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-318.  adopted  December  20, 1993, 
and  released  December  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoiu^  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW..  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules  / 

governing  permissible  ex  parte  contaqts. 

For  information  regarding  proper    \ 
filing  procedures  for  comments,  see  4A 
CFR  1.415  and  1.420.  \ 

List  of  Subjects  in  47  CFR  Part  73  \ 

Radio  broadcasting. 


Federal  kZommunications  Commission. 

John  A.  Karousos, 

Acting€hief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(PR  Doc.  94-956  Filed  1-13-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Dobket  No.  93-320.  RM-8407] 

Radio  ifoadcastlng  Services;  Ellison 
Bay.  ^  I 

AGENC) :  Federal  Communications 
Conun:  ssion. 
ACnONJ  Proposed  rule. 

SUMMARY:  This  document  requests 
commants  on  a  petition  filed  by  Eden 
Broadc  ist  Group  proposing  the 
allotmf  nt  of  Channel  223  A  to  Ellison 
Bay,  W  isconsin,  as  that  community's 
first  lo(  al  FM  broadcast  service. 
Chann(  1  223A  can  be  allotted  to  the 
commi  nity  without  a  site  restriction. 
Canadian  conciurence  will  be  requested 
for  the  allotment  of  Channel  223A  at 
Ellison' Bay  at  coordinates  45-15-12 
North latitude  and  87-04-24  West 
Longiti  ide. 

DATES:  Comments  must  be  filed  on  or 
before  'ebruary  22, 1994,  and  reply 
comme  nts  on  or  before  March  9, 1994. 
ADORES  SES:  Federal  Communications 
Commi  ssion,  Washington,  DC  20554.  In 
additio  [i  to  filing  comments  with  the 
FCC,  in  terested  parties  should  serve  the 
petitioi  ler,  as  follows:  James  M.  Kenyon, 
Eden  B -oadcast  Group,  1161  Hwy  42, 
Ellison  Bay,  Wisconsin  54210. 
FOR  FUl  ITHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summaky  of  the  Commission's  Notice  of 
Propos^  Rule  Making,  MM  Docket  No. 
93-320^  adopted,  December  15,  1993, 
and  relfeased,  December  30, 1993.  The 
full  ten  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commipsion's  Reference  Center  (room 
239).  lil9  M  Street,  NW.,  Washington. 
DC.  Th*  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2lbo  M  Street  NW..  suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Provfcions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frop  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
considi  ration  or  court  review,  all  ex 
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parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  infonnation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(PR  Doc.  94-958  Filed  1-13-94;  8:45  am] 

BILLINQ  CODE  STIS-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  93-319;  RM-8404] 

Radio  Broadcasting  Services;  Omak, 
WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Omak 
Community  Broadcasters  proposing  the 
allotment  of  Channel  282C2  to  Omak, 
Washington,  as  that  community's 
second  local  FM  transmission  service. 
Channel  282C2  can  be  allotted  to  Omak 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
16.5  kilometers  (10.2  miles)  south  to 
avoid  short-spacings  to  vacant  allotment 
281B,  Trail.  British  Columbia  and 
Station  KAFE.  Channel  282C. 
BeUingham,  Washington.  The 
coordinates  for  Channel  282C2  at  Omak 
are  North  Latitude  48-15-44  and  West 
Longitude  119-31-58.  Since  Omak  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
Canadian  concurrence  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  February  22. 1994.  and  reply 
comments  on  or  before  March  9,  1994. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dawn  M.  Sciarrino.  Haley. 
Bader  &  Potts,  suite  900.  4350  North 
Fairfax  Drive.  Arlington.  Virginia 
22203-1633  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Proposed  Rule  Making.  MM  Docket  No. 
93-319,  adopted  December  20. 1903. 
and  released  December  30, 1993.  The    . 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800.  2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
/'  See  47  CFR  1.1204(b)  for  rules 

governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatioos  Conunissioa. 
John  A.  KaroBMS, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Divislpn,  Mass  Media  Bureau. 
[FR  Doc.  94JeS7  Filed  1-13-94;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  519  and  552 
[QSARNotloa  5-384] 

General  Services  Administration 
Acquisition  Regulation;  Small 
Business  Sut)contracting  Program 

AGENCY:  OfBce  of  Acquisition  Policy. 
GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  revision  which 
expresses  GSA's  expectation  that 
offerors  imder  GSA  procurements,  in 
submitting  required  subcontracting 
plans,  will  do  more  than  merely  restate 
minimum  plan  requirements  described 
at  FAR  52.219-9.  GSA  also  expects 
subcontracting  plans  to  demonstrate 
aggressiveness,  creativity,  and 
innovation  in  involving  small,  small 
disadvantaged,  and  women-owned 
small  business  concerns  in 


subcontracting  roportunities  and  an 
understanding  of  the  lequirement  that 
these  concenu  be  afforded  the 
maximum  practicable  opportunity  to 
perform  as  subcontractors  in  the 
offeror's  procurements.  In  negotiated 
solicitations,  the  subcontracting  plan 
will  be  negotiated  with  price  and  any 
technical  and  management  proposal 
required  by  the  solicitation.  In  sealed 
bid  solicitations,  tai^get  goals  may  be 
stated  by  GSA  in  the  solicitation.  GSA 
imderstands.  however,  that  offerors' 
subcontracting  circumstances  may  vary 
greatly.  The  proposed  revision  also 
deletes  various  sections  because  they 
concern  nonregulatory  material. 
DATES:  Comments  are  due  in  writing  on 
or  before  March  IS.  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  GSA  Desk  Officer, 
room  3235.  NEOB.  Washii^on.  DC 
20503  and  Marjorie  Ashby,  OfBce  of 
GSA  Acquisition  Policy,  18th  and  F 
Streets,  NW.,  room  4006,  Washington, 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT. 
Paul  Linfield,  Office  of  GSA  Acquisition 
Policy.  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

This  rule  was  not  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  because  the  rule  is  not 
a  significant  regulatory  action  as  defined 
in  Executive  Order  12866,  Regulatory 
Planning  and  Review,  and,  therefore, 
was  not  required  to  be  submitted. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (S  U.S.C  601  et  seq.),  the  GSA 
certifies  that  the  propmed  rule  mil  not 
have  significant  impact  on  a  substantial 
number  of  small  entities,  since  the 
revised  subcontracting  plan 
requirements  in  the  proposed  regulation 
will  not  apply  to  small  business 
concerns.  Accordingly,  an  initial 
regulatory  flexibility  analysis  has  not 
been  prepared. 

C  Paperwork  Redaction  Act 

The  retitled  provision  at  552.219-73 
contains  an  infonnation  collection 
requirement  that  is  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  and  it  has  been  submitted 
to  OMB  for  approval  under  the  Act. 
Comments  on  the  infonnation  collection 
may  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  GSA, 
Washington,  DC  20503.  The  title  of  the 
information  collection  is  "GSAR 
552.219-73  Preparation,  Submission, 
and  Negotiation  of  Subcontracting 


Plans."  Hie  provision  requires  all 
offerors,  other  than  small  business 
concerns,  responding  to  a  negotiated 
solicitation  to  submit  a  subcontracting 
plan  with  their  respective  offers  so  that 
a  plan  can  be  negotiated  concurrently 
with  other  parts  of  the  propmal.  llie 
respondents  are  potential  GSA 
contractors.  The  contracting  officer  will 
use  the  information  to  evaluate  whether 
GSA's  expectation  that  subcontracting 
opportunities  exist  for  small,  small 
disadvantaged  and  women-owned  small 
business  is  reasonable  under  the 
drciunstances;  negotiate  goals 
consistent  with  statutory  reqiiirements 
and  acquisition  objectives;  and  expedite 
the  award  process.  The  estimated 
annual  bunlen  for  this  additional 
collection  is  14.690  hours.  This  is  based 
on  an  estimated  burden  per  response  of 
11.3  houre,  a  proposed  frequency  of  one 
respmse  per  respondent,  and  an 
estimated  number  of  likely  respondents 
of  1,300. 

List  of  Subjects  in  48  CFR  Parts  519  and 
552 

Government  procurement 
Accordingly,  it  is  proposed  that  46 

CFR  parts  519  and  552  be  amended  to 

read  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  519  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c). 

PART  51»-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

519.701. 519.702  and  519.7t>4    [Ramovedl 

2.  Sections  519.701,  519.702.  and 
519.704  are  removed. 

3.  Section  519.705-2  is  revised  to  read 
as  follows: 

519.705-2    Detamiinlngtheneedfora 
subcontracting  plan. 

The  requirement  at  FAR  19.702(a)(1) 
for  submission  of  a  subcontracting  plan 
by  only  the  apparently  successful 
offeror  does  not  apply  to  GSA 
negotiated  soUcitations  when  the 
contract  is  expected  to  exceed  $500,000 
($1,000,000  for  construction).  Except  for 
acquisitions  of  leasehold  interests  in 
real  property  using  expedited 
procedures  and  those  ofiiering  minimal 
subcontracting  opportimities.  negotiated 
sohdtations  shall  require  submission 
with  the  initial  offer  of  a  subcontracting 
plan  in  the  format  described  in  FAR 
52.219-9  by  all  offerors  that  are  not 
small  business  concerns.  Where  price  is 
the  basis  for  award,  such  as  multiple 
award  schedule  contracts,  the  plan  will 
be  evaluated  and  negotiated  along  with 
price.  In  solicitations  requiring 
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technical  and  management  proposals, 
the  subcontracting  plan  will  be  included 
as  an  evaluation  factor  or  subfactor  and 
negotiated  concurrently  with  the 
technical,  management,  and  price 
proposals. 

519.705-4, 519.705-6. 519.706,  and  519.706- 
70   [Removed] 

4.  Section  519.705-4,  519.705-6, 
519.706,  and  519.706-70  are  removed. 

5.  Section  519.708  is  revised  to  read 
as  follows: 

519.708    Solicitation  provisions  and 
contract  ciauses. 

(a)  The  contracting  ofGcer  shall  insert 
the  provision  at  552.219-72,  Notice  to 
Offerors  of  Subcontracting  Plan 
Requirements,  on  the  cover  page  of  the 
solicitation  if  the  contract  amount  is 
expected  to  exceed  $500,000 
($1,000,000  for  construction)  except  for: 

(1)  Acquisitions  set  aside  for  small 
business; 

(2)  Solicitations  for  personal  services; 

(3)  Solicitations  for  work  to  be 
performed  outside  any  state,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico;  and 

i4)  Acquisitions  of  leasehold  interests 
in  real  property  using  expedited 
procedures. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  552.219-73, 
Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans,  in 
negotiated  solicitations  if  the  contract 
amount  is  expected  to  exceed  $500,000 
($1,000,000  for  construction)  except  for: 

(1)  Acquisitions  set  aside  for  small 
business; 

(2)  Solicitations  for  personal  services; 

(3)  Solicitations  for  work  to  be 
performed  outside  any  state,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico; 

(4)  Acquisitions  of  leasehold  interests 
in  real  property  using  expedited 
procedures;  and 

(5)  Solicitations  where,  in  the 
judgment  of  the  contracting  officer, 
subcontracting  opportimities  are 
minimal. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  552.219-74,  Goals  for 
Subcontracting  Plan,  in  sealed  bid 
soUcitations  if  the  contract  amount  is 
expected  to  exceed  $500,000 
($1,000,000  for  construction)  except  for: 

(1)  Acquisitions  set  aside  for  small 
business; 

(2)  Solicitations  for  personal  services; 

(3)  Solicitations  for  work  to  be 
performed  outside  any  state,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 


552^ 


The  1  asic  provision  should  be  used 
whei  the  contracting  officer  is  able  to 
realii  tically  estabUsh  target  goals. 
Ahei  3ate  I  should  be  usml  when  the 
conti  acting  officer  cannot  establish 
realii  tic  target  goals. 

519.T  -0, 519.770-1 ,  and  519.770-3 
[Removed] 

6.  J  Actions  519.770,  519.770-1.  and 
519.7  70-3  are  removed. 

7. !  ection  552.219-72  is  revised  to 
read  t  is  follows: 


9-72    Notice  to  offerors  of 


subc<  ntracting  plan  requirements. 

As  prescribed  in  519.708(a),  insert  the 
foUoi  ring  provision: 

Notia  to  Offerors  of  Subcontracting  Plan 
Requj  -ements  (XXX 1993) 

The  General  Services  Administration 
(GSA]  is  committed  to  assuring  that 
maxin  lum  practicable  opportunity  is 
provi<  ed  to  small,  small  disadvantaged,  and 
wome  i-owned  small  business  concerns  to 
partic  pate  in  the  performance  of  this 
contrapt  consistent  with  its  efficient 
performance.  GSA  expects  any 
subcostracting  plan  submitted  pursuant  to 
FAR  5^.219-9  to  reflect  this  commitment. 
buently,  an  offeror,  other  than  a  small 
ss  concern,  before  being  awarded  a 
ct  exceeding  5500,000  ($1,000,000  for 
iiction)  will  be  required  to  demonstrate 
I  subcontracting  plan  represents  an 
kive  program  for  involving  small,  small 
Witaged,  and  women-owned  small 
,ss  concerns  as  subcontractors  in  the 
perforiiance  of  this  contract. 
(End  of  Provision) 

8.  ^ection  552.219-73  is  revised  to 
read  j  s  follows: 

552.219-73    Preparation,  submission,  and 
negotvtion  of  subcontracting  plans. 

As  )rescribed  in  519.708(1?),  insert  the 
foUov  ing  provision: 

Prepai  ation.  Submission,  and  Negotiation  of 
SubcoStracting  Plans  (XXX  1993) 

(a)  Ata  offeror,  other  than  a  small  business 
concern,  submitting  an  offer  that  exceeds 
SSOO.Opo  (SI  .000,000  for  construction)  shall 
submida  subcontracting  plan  with  its  initial 
offer,  jhe  subcontracting  plan  will  be 
negotiated  concurrently  with  price  and  any 
required  technical  and  management 
proposes,  unless  the  offeror  submits  a 
previoSsly-approved  commercial  products 
plan.  N|aximura  practicable  utilization  of 
small,  Imall  disadvantaged,  and  women- 
ownedlsmall  business  concerns  as 
subcoiatractors  is  a  matter  of  national  interest 
with  bith  social  and  economic  benefits.  It  is 
the  Geseral  Services  Administration's 
(GSA'«  expectation  that  an  offeror's 
subcontracting  plan  will  reflect  a 
commitment  to  assuring  that  small,  small 
disadv$ntaged,  and  women-owned  small 
business  concerns  are  provided  the 
maxim  mi  practicable  opportunity,  consistent 
with  efficient  contract  performance,  to 
particiSate  as  subcontractors  in  the 
perfom  lance  of  the  resulting  contract. 
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(b)  GSA  believes  that  this  potential 
contract  provides  significant  opportunities 
for  the  use  of  small,  small  disadvantaged,  and 
women-owned  small  business  concerns  as 
subcontractora.  Consequently,  in  addressing 
the  eleven  elements  described  at  FAR 
52.219-9(d),  the  offeror  shall  demonstrate 
that  its  subcontracting  plan  represents  an 
aggressive  program  for  involving  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns  in  performing  the  contract. 
The  subcontracting  plan  shall  include  a 
description  of  the  offeror's  subcontracting 
strategies  used  in  any  previous  contracts, 
significant  achievements,  and  how  this  plan 
will  build  upon  those  earlier  achievements. 
Additionally,  the  offeror  shall  demonstrate 
through  its  plan  that  it  understands  the  small 
business  subcontracting  program's  objectives, 
GSA's  expectations,  and  actions  necessary  to 
meet  these  goals  and  expectations. 

(c)  In  determining  the  acceptability  of  any 
subcontracting  plan,  Jhe  Contracting  Officer 
will — 

(1)  Review  the  plan  to  verify  that  the 
offeror  has  demonstrated  an  understanding  of 
the  small  business  subcontracting  psogram's 
objectives  and  GSA's  expectations  with  the 
respect  to  the  program  and  has  included  all 
the  information,  goals,  and  assurances 
required  by  FAR  52.219-9; 

(2)  Consider  previous  goals  and 
achievements  of  contractors  in  the  same 
industry; 

(3)  Consider  information  and  potential 
sources  obtained  from  agencies  administering 
national  and  local  preference  programs  and 
other  advocacy  groups  in  evaluating  whether 
the  goals  stated  in  the  plan  adequately  reflect 
the  anticipated  potential  for  subcontracting 
to  small,  small  disadvantaged,  and  women- 
owned  small  business  concerns;  and 

(4)  Review,  when  applicable,  the  offeror's 
description  of  its  strategies,  historical 
performance  and  significant  achievements  in 
placing  subcontracts  for  the  same  or  similar 
products  or  services  with  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns. 

(d)  Failure  to  submit  to  subcontracting  plan 
and/or  correct  deficiencies  in  the  plan  within 
the  time  specified  by  the  Contracting  Officer 
shall  make  the  offeror  ineligible  for  award. 
(End  of  Provision) 

9.  Section  552.219-74  is  added  to 
read  as  follows: 

552.219-74    Goals  for  subcontracting  plan. 

As  prescribed  in  519.708(c),  insert  the 
following  provision: 

Goals  for  Subcontracting  Plan  (XXX 1993) 

(a)  Maximum  practicable  utilization  of 
small,  small  disadvantaged,  and  women- 
owned  small  business  concerns  as 
subcontractors  is  a  matter  of  national  interest 
with  both  social  and  economic  benefits.  The 
General  Services  Administration's  (GSA's) 
commitment  to  ensuring  that  maximum 
practicable  opportunity  is  provided  to  small, 
small  disadvantaged,  and  women-owned 
small  business  concerns  to  participate  as 
subcontractors  in  the  performance  of  this 
contract,  consistent  with  its  efficient 
performance,  must  be  reflected  in  the 


oStmr's  subcontractiiig  plan  submitted 
pursuant  to  FAR  52.219-9.  In  addressing  the 
eleven  elements  described  at  FAR  52.219- 
9(d).  the  ofkna  shall  demonstrate  that  its 
subcontracting  plan  represents  an  aggressive 
program  for  involving  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns  in  performing  this 
contract  The  subcontracting  plan  shall 
include  a  description  of  the  offeror's 
subcontracting  strategies  used  in  previous 
contracts,  significant  achievements,  and  how 
this  plan  will  build  upon  those  earlier 
achievements.  Additionally,  the  offeror  shall 
demonstrate  through  its's  plan  that  it 
understands  the  small  business 
subcontracting  program's  objectives,  GSA's 
expectations,  and  actions  necessary  to  meet 
these  goals  and  expectations. 

(b)  GSA  believes  that  this  contract  provides 
significant  opportunities  for  the  use  of  small, 
small  disadvantaged,  and  women-owned 
small  business  concerns  as  subcontractors. 
Accordingly,  it  is  anticipated  that  an 
acceptable  subcontracting  plan  will  contain 
at  least  the  following  goals: 

Small  Business: percent 

Small  Disadvantaged  Business: percent 

Women-Owned  Small  Business: percent 

Note:  Target  goals  are  expressed  as  a 
percentage  of  planned  subcontracting  doUara. 

(c)  In  determining  the  acceptability  of  a 
subcontracting  plan,  the  Contracting  Officer 
will — 

(1)  Review  the  plan  to  verify  that  the 
offeror  has  demonstrated  an  understanding  of 
the  small  business  subcontracting  program's 
objectives  and  GSA's  expectations  with 
respect  to  the  program  and  has  included  all 
the  information,  goals,  and  assurances 
required  by  FAR  52.219-9: 

(2)  Consider  previous  goals  and 
achievements  of  contractors  in  the  same 
industry; 

(3)  Consider  information  and  potential 
sources  obtained  from  agencies  administering 
national  and  local  preference  programs  and 
other  advocacy  groups  in  evaluating  whether 
the  goals  stated  in  the  plan  adequately  refiect 
the  anticipated  potential  for  subcontracting 
to  small,  small  disadvantaged,  and  women- 
owned  small  business  concerns;  and 

(4)  Review,  when  applicable,  the  offeror's 
description  of  strategies,  historical 
performance  and  significant  achievements  in 
placing  subcontracts  for  the  same  or  similar 
products  or  services  with  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns. 

(d)  Failure  to  submit  an  acceptable 
subcontracting  plan  and/or  correct 
deficiencies  in  the  plan  within  the  time 
specified  by  the  Contracting  Officer  shall 
make  the  offeror  ineligible  for  award. 
(End  of  Provision) 

Alternate  I  (XXX 1993) 

The  Contracting  Officer,  as  prescribed  in 
519.708(c)  shall  delete  paragraph  (b)  of  the 
basic  provision  and  redesignate  paragraphs 
(c)  and  (d)  as  paragraphs  (b)  and  (c). 


Dated:  Decamber  21. 1993. 

RkhanHLHspCIO. 

Associate  Administrator  fcv  Acquisition 
Policy. 

(FR  Doc.  94-491  Filed  1-13-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 

[Ex  Parte  Na  iNC-180  (SuMto.  2)1 

Rulemaking— Payment  of  Discounts  by 
Motor  Carriers  of  Property  to  the 
Nonpayer  of  Freight  Charges 

agency:  Interstate  Commerce 

Commission  (ICC). 

ACTION:  Proposed  Rule;  Discontinue 

proceeding. 

SUMMARY:  By  a  Notice  of  Proposed 
Rulemalfdng  (NPR)  served  June  4. 1993, 
and  publisheid  at  58  FR  32340.  June  9. 
1993.  the  Commission  instituted  this 
proceeding  to  determine  whether  off-bill 
discounting  where  it  does  or  may  result 
in  a  misrepresentation  of  shipping 
charges  should  be  found  to  be  an 
imreasonable  practice  or  otherwise 
imlawful.  However,  the  "Negotiated 
Rates  Act  of  1993"  (Pub.  L.  103-180), 
since  has  been  enacted  and  amends 
subchapter  IV  of  chapter  107  of  title  49, 
United  States  Code,  by  adding  section 
10767.  Section  10767  requires  that  the 
Commission  establish  regulations  to 
prohibit,  except  for  certain  services, 
motor  common  and  contract  carriers  of 
property  from  providing  a  reduction  in 
a  tariff  rate  or  contract  rate  to  a  person 
who  is  a  nonpayer  of  freight  charges. 
The  Commission  must  issue  these 
regulations  by  April  2. 1994.  Because 
section  10767  supersedes  the  NPR.  the 
Commission  is  discontinuing  this 
proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Langyher,  (202)  927-5160  or 
Ronald  A.  Hall.  (202)  927-5595;  TDD  for 
hearing-impaired:  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION:  The 
Commission's  rules  implementing 
section  10767  are  published  in  Ex  Parte 
No.  MC-180  (Sub-No.  3).  Regulations 
Implementing  Section  7  of  the 
"Negotiated  Rates  Act  of  1993".  To 
purdiase  a  copy  of  the  Kill  decision. 
write  to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc..  room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing-impaired  is 
available  through  TDD  service,  (202) 
927-5721.1 


This  decision  will  not  affect 
significantly  the  quahty  of  the  himian 
environment  or  the  conservation  of 
energy  resources. 

Decided:  December  30, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmoiu,  Commissionen 
Phillips  and  Riilbin. 

Sidney  L.  StricUaad,  Jr.. 

Secretojy. 

(FR  Doc  94-1011  Filed  1-13-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart638 
[I.O.010494A] 

Coral  and  Coral  Reefs  Of  the  Gulf  Of 
Mexico  and  South  AHanlfe 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  (SEIS)  and  request  for 
comments. 

SUMMARY:  NMFS  announces  the 
intention  of  the  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  (Coimdls)  to  prepare  an  SEIS 
for  proposed  Amendment  2  to  the 
Fishery  Management  Plan  for  Coral  and 
Coral  Reefs  of  the  Gulf  of  Mexico  and^ 
South  Atlantic  (FMP).  The  FMP  was 
prepared  by  the  Councils  and  approved 
and  implemented  by  the  Secretary  of 
Commerce  imder  provisions  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
purpose  of  Amendment  2  is  to  manage 
the  harvest  of  "live  rock,"  living  marine 
organisms  attached  to  a  hard  substrate, 
such  as  dead  coral  or  rock,  and  used 
primarily  in  the  marine  aquarium  trade. 
Management  measures  under 
consideration  include  a  prohibition  on, 
or  phase-out  of,  harvest  of  live  rock  with 
possible  provisions  for  aquaculture; 
establishment  of  an  annual  quota  or 
hmited  access  management  program; 
and  implementation  of  a  permitting 
system  for  wild  harvest  or  aquaculture. 

The  Councils  intend  to  conduct  a 
continuing  public  process  to  determine 
the  scope  of  issues  to  be  addressed  and 
to  identify  the  significant  issues  related 
to  hve  rock  management.  The  purpose 
of  this  notice  is  to  inform  the  public  of 
this  ongoing  process  and  of  the 
opportimity  to  participate  by  submitting 
written  comments. 
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DATES:  Written  comments  on  the  scope 
of  the  SEIS  must  be  submitted  by 
February  14, 1994. 
ADDRESSES:  Scoping  comments  and 
requests  for  additional  infonnation 
should  be  sent  to  Georgia  Cranmore, 
Fishery  Administrator,  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702. 
Copies  of  the  public  hearing  document 
for  this  amendment  may  be  obtained  by 
writing  to  the  Gulf  of  Mexico  Fishery 
Management  Council.  5401  West 
Kennedy  Boulevard,  suite  331,  Tampa. 
FL  33609-2486. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-893-3161. 
SUPPLEMENTARY  INFORMATK>N:  In  1989. 
the  Florida  Department  of  Natural 
Resoiu-ces  (FDNR)  (now  Department  of 
Environmental  Protection)  determined 
that  live  rock  harvest  (i.e.,  the  collection 
of  rocks  with  marine  organisms  attached 
for  use  in  home  aquariums)  was 
detrimental  to  the  Florida  Reef  Tract 
and  other  hard  bottom  habitat  areas.  The 
Florida  Marine  Fisheries  Commission 
(FMFC)  noted  that  the  only  current  net 
production  of  the  carbonate  substrate 
underlying  live  rock  occurs  on  living 
coral  reefs  and,  in  Florida,  these  areas 
are  either  in  equilibrium  or  eroding. 
FDNR  personnel  testified  that  more  than 
90  percent  of  the  Uve  rock  examined  at 
the  request  of  enforcement  agents 
contained  visible  colonies  of  prohibited 
corals,  such  as  stony  corals  and  sea  fans. 
The  FMFC  concluded  that  live  rock 
removal  (1)  can  violate  State  and 
Federal  laws  that  prohibit  taking  of 
corals.  (2)  reduces  the  surface  area  and 
topographic  complexity  of  Florida's 
coral  reefs  and  other  live  bottom  areas, 
and  (3)  removes  entire  micro- 
communities  along  with  targeted 
aquarium  species.  As  a  result  of  these 
consideration,  Florida  prohibited  live 
rock  landings  from  State  waters  in  May 
1989.  As  a  result  of  this  rulemaking,  live 
rock  harvesting  efforts  shifted^?  the 
exclusive  economic  zone  (FEZ)  off 
Florida. 

The  FMFC  has  noted  that  in  1991 
approximately  35  individuals  reported 
combined  landings  of  about  300  tons  of 
live  rock  from  EEZ  waters  adjacent  to 
the  Florida  Reef  Tract.  Florida's  east 
coast  reefs,  and  the  Gulf  of  Mexico  hard 
bottom  areas.  In  1992.  reported  Florida 
landings  from  the  EEZ  totalled  about 
400  tons. 

Although  the  Councils  have  discussed 
the  live  rock  issue,  particularly 
pertaining  to  EEZ  waters  over  recent 
years,  they  took  no  regulatory  action 
since  the  FMFC  had  decided  to  initiate 
rulemaking  regarding  live  rock  landings 
from  the  EEZ  off  Florida.  Specifically. 


the  Coluncils  deferred  action  since 
Florida's  planned  phase-out  of  live  rock 
landings  appeared  to  address  what 

1  to  be  a  Florida  area  management 

le  1992,  the  Florida  Governor 
Ibinet  approved  the  FMFC  rule  to 
Dut  live  rock  landings  in  Florida 
le  EEZ  over  a  3-year  period 
on  June  30, 1995.  The  phase-out 
was  disigned  to  allow  development  of 
live  rock  aquaculture  which  would  be 
exempt  from  the  eventual  total  harvest 
ban.  T  le  phase-out  was  to  be 
accom  )lished  by  a  25  percent  annual 
reduct  on  in  allowable  landings  (based 
on  the  1991  reported  landings) 
accom  )anied  by  a  500  pound  daily 
vessel  imit. 

On  !  larch  31.  1993.  a  U.S.  District 
Court  udge  issued  a  preliminary 
injunc  ion  to  prevent  enforcement  of 
Floridi  's  quota  and  vessel  landing  limits 
relatin  5  to  possession  or  landing  of  live 
rock  ta  cen  in  the  EEZ.  Florida  live  rock 
fisherr  len  argued  that  the  Magnuson 
Act  su  )erseded  State  landing  laws  and 
the  Co  mcils  had  made  "an  affirmative 
and  CO  iscious  decision"  not  to  prohibit 
the  tak  ng  of  live  rock  in  the  EEZ. 

Beca  use  of  the  District  Court  action, 
the  Co  mcils  are  now  concerned  that 
removi  1  of  live  rock  from  the  EEZ  is 
curren  ly  unregulated.  Also,  there  is  a 
growir  g  interest  in  harvest  of  live  rock 
from  h  3rth  Carolina  to  Alabama.  In 
April  ]  993.  the  South  Atlantic  Council 
approM  ed  a  motion  to  include  live  rock 
in  the  "MP  and  reactivate  the  Coral 
Advise  ry  Panel.  In  May  1993.  the  Gulf 
Counc  1.  on  being  advised  of  recent  live 
rock  la  idings  in  Alabama,  and  at  the 
reques  of  that  State  and  Florida, 
initiate  d  development  of  options  for  live 
rock  m  magement.  In  June  1993,  the 
South  ,  Atlantic  Council  held  a  public 
scopin  ;  meeting  in  Duck  Key,  Florida, 
to  solic  it  input  from  the  harvesters  and 
the  gen  eral  public  on  the  management 
of  live  ock.  In  November  1993.  the 
Counci  s  prepared  a  draft  Amendment  2 
to  the  1  MP  to  address  live  rock  issues, 
and  est  iblished  a  schedule  for  further 
public  learings.  See  ADDRESSES  to 
obtain  1  copy  of  this  document. 

The  I  louncils  are  considering  the 
followi  ig  management  measures  for 
Amenc  ment  2  (with  certain  alternatives 
indicat  !d). 

Propos  id  Management  Measures  and 
Altemi  tives 

A.  Defi  litions  for  Management  Unit 

D  ifine  live  rock  and  add  it  to  the 
ag«  ment  unit. 

Rf  define  allowable  octocorals  to 
taking  of  live  rock  under 
provisions  of  the  FMP. 


(1) 
man 

(2) 
eliminj  te 
existin 
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B.  Management  of  the  Uve  Rock  Harvest 

(1)  No  action. 

(2)  Harvest  limits:  a.  establish  an 
aimual  harvest  quota  for  live  rock;  b. 
limit  access  and  provide  effort  limits. 

(3)  Harvest  prohibition:  a.  prohibit 
live  rock  harvest:  b.  phase-out  live  rock 
harvest;  c.  provide  for  aquaculture  of 
otherwise  prohibited  live  rock. 

(4)  Provide  for  different  management 
in  the  jurisdictional  areas  of  the  two 
councils. 

(5)  Permits:  a.  provide  for  a  Federal 
permit  for  wild  live  rock  harvest  and 
possession;  b.  provide  for  a  Federal 
permit  for  possession  and  harvest  of  live 
rock  from  aquaculture;  and  c.  provide 
for  a  Federal  permit  to  take  prohibited 
live  rock  for  scientific  and  educational 
purposes. 

The  South  Atlantic  Council's  Habitat 
and  Environmental  Protection 
Committee  prefers  a  prohibition  on 
harvest  and  possession  of  live  rock  on 
implementation  of  Amendment  2, 
possibly  as  early  as  1994.  The  Gulf 
Council  prefers  to  allow  three  years  of 
continued  harvest  after  implementation 
of  Amendment  2  to  allow  additional 
time  for  harvesters  to  convert  to 
aquaculture;  subsequently,  harvest  and 
possession  of  live  rock  would  be  limited 
to  persons  with  aquaculture  permits. 

Timetable  for  SEIS  Preparation  and 
Decisionmaking  Schedule 

The  South  Atlantic  Council  is  holding 
public  hearings  on  live  rock 
management  on  January  5. 1994.  in 
Savannah,  Georgia,  on  January  6  in 
Duck  Key.  Florida,  and  on  January  13  in 
Wrightsville  Beach.  North  Carolina.  The 
Gulf  Council  will  hold  hearings  on 
January  11.  in  Pensacola.  Florida,  and 
on  January  19.  in  Clearwater  Beach. 
Florida.  Specific  times  and  locations  are 
available  from  the  Gulf  Council  listed 
above.  The  Gulf  Council  is  scheduled  to 
take  action  on  the  draft  amendment  and 
a  draft  SEIS  at  its  January  19  meeting  in 
Clearwater  Beach.  Florida.  The  South 
Atlantic  Council  is  scheduled  to  lake 
action  on  these  draft  documents  at  its 
February  7-11  meeting  in  St.  Augustine. 
Florida: 

The  draft  SEIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
agency  in  February  or  March  1994  for 
public  review  and  comment.  Following 
a  45-day  public  comment  period,  a  final 
SEIS  will  be  prepared  in  support  of  the 
final  Amendment  2  to  be  submitted  by 
the  Councils  to  the  Secretary  of 
Commerce  for  review  and  approval 
(expected  by  1994). 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  January  10, 1994. 
RkJiard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Consermtioit 
and  Management,  Natioixi}  Marine  Fisheries 
Service. 

[FR  Doc  94-946  Filed  1-13-94;  8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  niles  tt\at  are  applicable  to  the 
public.  Notices  of  heahngs  ar>d  investigations, 
comrnittee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttxxity.  Filing  of 
petitions  and  applications  and  agerK:y 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  S4-001N] 

National  Advisory  Comminee  on 
Microbiological  Criteria  for  Foods; 
Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 
be  held  January  31  through  February  4, 
1994:  Monday,  8:30  a.m.  to  5  p.m.; 
Tuesday,  8:30  a.m.  to  5  p.m.; 
Wednpsday,  8:30  a.m.  to  5  p.m.; 
Thursday;  8:30  a.m.  to  noon;  and  Friday 
8:30  a.m.  to  noon,  at  the  Residence  Inn 
Orlando,  7975  Canada  Avenue,  Orlando, 
Florida  32819,  telephone  (407)  345- 
0117. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria 
pertaining  to  microorganisms  that 
indicate  whether  food  has  been 
processed  using  good  manufacturing 
processes.  The  meeting  will  include 
discussion  of  the  following  topics  as 
time  permits. 
Monday,  January  31 

8:30  a.m.-12  p.m.— Meat  and  Poultry 
Working  Group 

1:00  p.m.-5  p.m. — Meat  and  Poultry 
Working  Group 
Tuesday,  February  1 

8:30  a.m.-12  p.m.— Risk  Analysis 
Working  Group 

1:00  p.m.-5  p.m.— Risk  Analysis 
Working  Group 
Wednesday,  February  2 

8:30  a.m.-5  p.m. — Plenary  Session 
Thursday,  February  3 

8:30  a.m.-12  p.m.— Seafood  Working 
Group 
Friday,  February  4 

8:30  a.m.-12  p.m. — Plenary  Session 
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Th   Committee  meeting  is  open  to  the 
publi :  on  a  space  available  basis. 
Inten  sted  persons  may  file  comments 
prior  to  and  following  the  meeting. 
Comnents  should  be  addressed  to:  Mr. 
Craig  Fedchock,  Advisory  Committee 
Speci  alist,  U.S.  Department  of 
Agric  jlture.  Food  Safety  and  Inspection 
Servii  :e,  room  2151,  South  Agriculture 
Build  ing,  14th  and  Independence 
Aven  le,  SW..  Washington,  DC  20250. 
Back]  round  materials  are  available  for 
inspe  :tion  by  contacting  Mr.  Fedchock 
on  (21 12)  720-9150. 
Willia  n  J.  Hudnall. 
Assoc  ate  Administrator. 
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Forea  t  Service 


East 


;  >hore  Project,  Lake  Tahoe  Basin 
Mana  }ement  Unit  (LTBMU),  Wastioe 
Coun  y.  Douglas  County,  and  Carson 
City  I  lural  Area.  NV 

agency:  Forest  Service,  USDA. 
ACTION:  Notice,  intent  to  prepare 
envir  tnmental  impact  statement. 


SUMMITRY:  The  Forest  Service  will 
prepa  re  an  environmental  impact 
stater  lent  on  a  proposal  to  harvest  30- 
40  m  llion  board  feet  of  both 
mere  lantable  and  unmerchantable 
wooc  products  from  approximately 
8,000  acres  of  National  Forest  System 
lands  on  the  east  side  of  Lake  Tahoe  in 
Nevai  la.  Dead  and  dying  trees  would  be 
cut,  a  id  a  green  tree  thinning 
comp  snent  is  also  proposed  to  improve 
foresl  health.  Jeffrey  pine  beetle 
suppi  ession  comprises  part  of  the 
proje*  :t.  The  proposed  action  also  uses 
presc  ibed  fire  and  analyzes  post  sale 
treatr  lents,  including  watershed 
impn  vement  projects. 
DATE) :  Agencies  and  the  public  are 
invitj  d  to  participate  at  any  stage  of  the 
proce  is;  however,  the  Forest  Supervisor 
reque  5ts  that  individuals  concerned 
with  he  scope  of  the  analysis  comment 
by  Fe  jruary  14,  1994. 
ADDR  iSSES:  Written  comments 
conc(  ming  the  DEIS  should  be  sent  to 
the  n  sponsible  official.  Forest 
Supe  visor,  LTBMU,  870  Emerald  Bay 
Road  Suite  1,  South  Lake  Tahoe, 
Calif(  mia,  96150. 

FOR  F  JRTHER  INFORMATION  CONTACT: 
Direc  questions  concerning  the 
prop(  sed  action  and  alternatives  to 
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Scott  Parsons,  Interdisciplinary  Team 
Leader.  (916)  573-2600  or  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  harvests  dead,  dying, 
and  diseased  trees,  many  of  which  are 
beetle-infested,  over  approximately 
8,000  acres  of  an  11,000-acre  study  area. 
Green  trees  would  be  thinned  from 
overstocked  stands,  over  about  2,000 
acres,  some  of  which  overlap  the  salvage 
acreage,  and  some  of  which  is  separate. 
Some  of  the  30  to  40  million  board  feet 
removed  will  be  useful  lumber;  much  of 
the  timber  removed  will  have  no 
commercial  value. 

Trees  would  be  removed  from  gentle 
slopes  by  tractor  skidding  systems. 
Trees  would  be  flown  from  steeoer 
terrain  by  helicopter.  No  new 
permanent  roads  would  be  constructed; 
however,  construction  of  additional 
temporary  access  roads  and  landing 
sites  would  be  required,  as  well  as 
reconstruction  and  restoration  of 
existing  historic  roads. 

This  proposed  action  includes 
treatments  that  will  follow  removal  of 
the  trees.  This  includes  (but  is  not 
limited  to)  site  preparation,  planting, 
treatment  of  slash  generated  by  the 
project,  obliteration  of  temporary  and 
unneeded  roads,  and  restoration  of 
landings.  Monitoring  how  effectively 
the  project  prevents  future  beetle  attacks 
is  part  of  "post  sale"  work.  The  use  of 
prescribed  fire  will  be  analyzed,  both  as 
a  post-harvest  treatment  and  as  a  long- 
term  management  tool.  This  ahemative 
treats  the  most  acres  with  prescribed 
fire. 

Heritage  (historic  archaeological) 
resources  are  dispersed  throughout  the 
study  area.  Most  are  the  remains  of  19th 
century  logging,  and  not  all  of  them  will 
be  protected.  In  addition  to  mitigation 
negotiated  with  the  Advisory  Council  of 
Historic  Preservation,  a  key  component 
of  the  analysis  is  to  seek  and  address 
enhancement  opportunities  for 
representative  heritage  properties. 

Watershed  restoration  projects,  road 
closures,  and  mistletoe  reduction 
opportunities  may  al.so  be  included  in 
the  proposed  action  if  they  are,  in  the 
language  of  the  National  Environmental 
Policy  Act  (NEPA),  "connected", 
"cumulative"  in  their  effects  with  the 
removal  of  dead  trees,  or  are  "ripe  for 
decision". 

This  action  is  proposed  because  of 
current  forest  mortality  stemming  from 


historical  activities.  Beginning  in  the 
1850's  many  of  the  200-500  year  old 
pine  trees  arotind  Lake  Tahoe  were 
harvested  in  support  of  silver  mining 
activities  of  the  Comstock  Lode.  Earlier, 
the  forest  and  consisted  of  diverse 
species  that  resisted  drought  and  insect 
attacks.  After  logging  slowed  in  the 
1890's,  the  area  began  to  revegetate 
naturally.  But  a  new  and  di^erent  forest 
grew  to  replace  the  old.  In  the  absence 
of  frequently  recurring  fires,  dense 
thickets  of  moisture-loving  fir  trees 
replaced  much  of  the  open  pine  forest 
that  had  been  cut.  The  drought  that 
began  in  1987  weakened  and  killed 
those  fir  trees  that  had  sprouted  after  the 
massive  Comstock  cutting. 

Forty  years  of  fire  suppression  has 
dramatically  increased  the  density  of 
trees  and  the  amount  of  dead  wood, 
standing  or  on  the  ground.  Members  of 
the  public  have  expressed  concern  over 
the  large  numbers  of  dead  trees  the 
amoimt  of  forest  fuels  now  present. 
Many  requests  have  been  made  for 
projects  to  remove  timber  to  reduce 
safety  hazards,  fire  danger,  and  to 
improve  visual  quality.  Such  projects 
would  reduce  the  "fuel  loading"  and 
could  decrease  the  risk  and  severity  of 
a  catastrophic  fire.  Additionally, 
thinning  of  overstocked  stands  can  be 
an  effective  way  to  prevent  future 
catastrophic  insect  and  disease 
outbreaks. 

The  environmental  analysis  provides 
the  decisionmaker — the  LTBMU  Forest 
Supervisor  with  an  evaluation  of  what 
vfill  happen  if  nothing  is  done,  and 
what  may  result  from  the  proposed 
action,  and  other  alternatives  Such 
disclosure  will  allow  a  reasoned  choice 
between  management  options.  If  an 
alternative  other  than  No  Action  is 
preferable,  then  the  work  has  to  proceed 
quickly.  If  actively  infested  trees  are 
removed  before  the  onset  of  summer 
when  the  beetles  fly,  then  fewer  healthy 
trees  may  be  attacked.  On  small  scale, 
high  value  areas,  such  as  the  East  Shore 
beaches,  beetle  suppression  work  may 
reduce  the  number  of  large  Je^y  pines 
that  die.  Further,  trees  that  are  harvested 
quickly  will  have  more  commercial 
value.  The  high  cost  of  a  predominantly 
helicopter  operation  could  deter 
potential  bidders  as  the  soundness  of 
the  trees  declines.  Consequently,  project 
implementation  is  expected  to  begin 
during  the  simmier  or  fall  of  1994. 

Over  sixty  agencies,  organizations, 
and  individuals  were  notified  of  this 
proposed  project  through  the  LTBMU 
NEPA  Status  Report.  A  public  meeting 
was  held  on  October  5, 1993  as  part  of 
the  scoping  process.  Some  people  also 
provided  vrritten  conunents.  Tahoe 
Regional  Planning  Agency  staff  was 


briefed  about  the  project  on  November 
10, 1993.  The  Nevada  State  Historic 
Preservation  Officer  has  also  been 
briefed. 

Originally  conceived  and  publicly 
scoped  as  a  project  whose 
environmental  analysis  would  be 
documented  in  an  environmental 
assessment,  it  was  determined  in  late 
December  1993  that  its  potential 
enviroimiental  effects  warrant  an 
Environmental  Impact  Statement  (EIS). 
Project  activities  will  adversely  affect 
heritage  resources  in  a  National 
Register-eligible  historic  district. 

While  the  type  of  NEPA 
doctunentation  has  changed  since  the 
project's  conception,  the  project  itself 
has  not  changed.  Consequently,  only 
minimal  additional  public  scoping  will 
occur.  A  public  and  agency  briefing  on 
the  project,  to  be  annoimced  in  the 
Tahoe  Daily  Tribune  and  through  letters 
sent  to  those  parties  who  have 
expressed  interest  in  the  East  Shore 
Project,  will  be  held  on  January  26, 
1994,  at  the  El  Dorado  County  Library 
at  1000  Rufus  Allen  Boulevard  in  South 
Lake  Tahoe.  Participants  in  the  planning 
process  will  be  sent  copies  of  the  draft 
EIS  for  the  public  comment  period. 
Availability  of  the  draft  EIS  will  also  be 
noticed  in  the  Federal  Register,  and  the 
Tahoe  Daily  Tribune,  the  LTBMU's 
newspaper  of  record.  Written  comments 
and  suggestions  received  by  January  24, 
1994  will  be  addressed  in  the  draft  EIS. 

The  "no  action"  alternative  proposes 
a  continuation  of  the  current  types  of 
management  activities  currently 
conducted  in  the  study  areas,  without 
imposing  impacts  from  logging  to 
heritage  resources.  Trees  which  pose 
hazards  to  life  and  property  will  be 
taken  down.  While  the  long-term 
management  of  the  Genoa  Peak  road 
system  is  primarily  for  off-highway 
vehicle  use,  road  reconstruction  and 
maintenance  at  a  logging  truck  standard 
along  a  portion  of  the  road  will  be 
required  to  accommodate  log  haul  for 
timber  sales  on  the  adjacent  Toiyabe 
National  Forest,  as  analyzed  in  the 
Carson  District's  Spooner  Salvage  Sale 
environmental  assessment.  Short-term 
road  closures  will  prevent  public 
recreation  use  of  parts  of  the  area  during 
timber  sale  operations.  Obliteration  of 
nonhistoric  nonsystem  roads, 
maintenance  of  existing  system  roads 
and  trails,  watershed  improvement 
projects,  and  study  and  management  of 
the  proposed  National  Register  District 
will  continue  as  part  of  ongoing 
programs. 

The  "salvage  only"  alternative 
harvests  dead,  dying,  and  diseased  trees, 
many  of  which  are  beetle-infested,  over 
approximately  6,600  acres.  No  green 


tree  thinning  will  occtir.  Removal  of 
about  30  MMBF  of  both  merchantable 
and  unmerchantable  material  is 
anticipated.  This  alternative  includes  all 
components  of  the  proposed  action, 
except  when  modified  as  described:  (1) 
While  treatment  of  activity  fuels  will 
occur,  only  limited  use  of  prescribed 
fire  as  a  management  tool  is  proposed, 
in  selected  areas,  such  as  for  use  as  a 
fuelbreak  near  urban  areas;  (2)  site 
preparation  and  planting  will  occxir  on 
high  value  areas  only  (such  as  at  the 
beaches  and  along  roadway  corridors) 
-and  natural  regeneration  only  will  occur 
in  general  forest  zones;  and  (3)  only 
temporary  roads  and  landings  used  as 
part  of  the  project  will  be  obliterated. 

The  fourth  alternative  emphasizes 
helicopter  harvesting  in  areas  with 
significant  heritage  resources.  It  harvests 
dead,  dying,  and  diseased  trees,  many  of 
which  are  beetle-infested,  over 
approximately  6,750  acres — with 
approximately  550  acres  less  tractor 
logging  than  alternatives  two  or  three.  ' 
Green  trees  would  be  thinned  from 
overstocked  stands  only  within  those 
areas  entered  for  salvage  activities. 
Removal  of  30  to  35  MMBF  of  both 
merchantable  and  unmerchantable 
material  is  anticipated.  This  alternative 
includes  all  components  of  the 
proposed  action,  except  when  modified 
as  described:  (1)  While  treatment  of 
activity  fuels  will  occur,  only  limited 
use  of  prescribed  fire  as  a  management 
tool  is  proposed,  in  selected  areas,  such 
as  for  use  as  a  fuelbreak  near  urban 
areas. 

Implementation  of  this  project 
requires  a  permit  from  the  Tahoe 
Regional  Planning  Agency  (TRPA).  It  is 
in  a  classification  of  actions  requiring 
TRPA  Governing  Board  review  and 
approval.  Additionally,  encroachment 
permits  bom  the  Nevada  Department  of 
Transportation  are  required  for  project 
implementation.  Consultation  with  the 
Nevada  State  Historic  Preservation 
Office  (SHPO)  and  the  Advisory  Council 
on  Historic  Preservation  (ACHP)  in 
accordance  with  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470 
ef  seq.)  is  required.  Concurrence  from 
the  U.S.  Fish  and  WildUfe  Service  is 
needed  if  the  Forest  Service  Biological 
Assessment  results  in  a  "may  affect" 
determination. 

The  decision  on  this  analysis, 
pursuant  to  NEPA,  is  made  by  Lake 
Tahoe  Basin  Management  Unit  Forest 
Supervisor,  Robert  Harris,  as  the  Forest 
Service  is  the  lead  agency  under  NEPA. 
There  is  no  other  joint  lead  agency  and 
no  cooperating  agencies  under  NEPA. 

The  draft  EIS  is  anticipated  to  be  filed 
with  the  Environmental  Protection 
Agency  and  made  available  to  the 
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public  for  comment  in  February  of  1994. 
The  final  EIS  and  its  Record  of  E)ecision 
is  expected  in  May  of  1994.  The 
decision  will  be  appealable  under  Forest 
Service  regulations  found  at  36  CFR  part 
215. 

The  comment  period  for  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  The  pubhc  will  also 
be  informed  of  the  availability  of  the 
DEIS  by  news  releases  issued  to  the 
media  in  the  Lake  Tahoe  region.  It  is 
very  important  that  those  interested  in 
this  proposed  action  participate  at  that 
time.  To  be  the  most  helpful,  comments 
on  the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Coimcil 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  NEPA  at  40  CFR  1503.3). 

In  addition,  Federal  court  decisions 
have  estabhshed  that  reviewers  of  draft 
EIS'  must  structure  their  participation  in 
the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewers' 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519.  553  (1978).  Environmental 
objections  that  could  have  been  raised  at 
the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  final 
EIS.  atyofAngoon  v.  Model.  (9th 
Qrcuit,  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is 
to  ensure  that  substantive  comments 
and  objections  are  made  available  for 
the  Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final. 

Dated:  January  4,  1994. 
John  R.  Swtnson, 
Acting  Forest  Supervisor. 
|FR  Doc.  94-917  Filed  1-13-94;  8:45  am) 
BlUWO  COOC  3410-1 1-H 

Restoration  Plan  for  the  Exxon  Valdez 
Oil  Spill  Area.  Prince  William  Sound, 
Gulf  of  Alaska,  and  Alaska  Peninsula, 
AK 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  Environmental  Impact 
Statement. 
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summary:  On  April  10,  1992  (57  FR 
12473-12475)  on  behalf  of  the  Exxon 
Valdez  Trustee  Council,  the  Department 
of  Agriculture,  Forest  Service  pubUshed 
a  Notice  of  Intent  to  prepare  a 
programmatic  Environmental  Impact 
Statement  (EIS)  for  the  development  of 


a  Restc  ration  Flan  following  the  March 
24, 19(  9,  Exxon  Valdez  oil  spill.  This 
notice  revises  the  dates  for  completion 
of  the  Draft  and  Final  EIS  and  provides 
more  information  on  the  proposed 
action.  The  responsible  official  for  the 
preparation  of  the  EIS  is  the  Regional 
Forester.  Michael  A.  Barton.  The 
Restoration  Plan  will  establish 
management  direction  and  guide  all 
natural  resource  restoration  activities 
covers  1  by  the  civil  settlement  to  the 
Exxon  /aldez  oil  spill. 
DATES:  Initial  comments  concerning  the 
propos  }d  development  of  a  Restoration 
Plan  st  ould  be  received  by  February  7, 
1994. 

ADDREi  ses:  Send  written  comments  to 
or  for  f  ulher  information  contact  Rod 
Kuhn,  nS  Project  Manager,  645  G 
Street,  Anchorage,  Alasl^,  99501;  phone 
(907) 2^8-8012. 

suppleImentary  information: 
A.  IntTMuction 

On  October  8, 1991.  a  federal  court 
approved  settlement  between  the  State 
and  Fei  leral  governments  and  Exxon 
imder  1  ^rhich  Exxon  will  pay  $1  billion 
in  crim  inal  restitution  and  civil 
damage  s  to  the  governments.  The  State 
and  Fet  leral  Trustees  will  receive  $900 
million  in  civil  damages  from  Exxon 
over  th  >  10  years.  The  funds  are  to  be 
used  to  restore  to  their  pre-spill 
condition  the  natural  resources  and  the 
service^  they  provide,  that  were  injured 
by  the  ^xxon  Valdez  oil  spill.  This 
includes  the  restoration  of  any  natural 
resource  injured,  lost  or  destroyed  and 
the  serrices  provided  by  that  resource  or 
which  Replaces  or  substitutes  for  the 
injuredl  lost  or  destroyed  resource  and 
affectea  services.  Restoration  includes 
all  phases  of  injury  assessment, 
restoral  ion,  replacement,  and 
enhanc  ament  of  natural  resources,  and 
acquisi  ion  of  equivalent  resources  and 
servicei  i. 

All  d  )cisions  about  restoration  and 
uses  of  restoration  funds  are  determined 
by  six  natural  resources  Trustees,  three 
Federal  and  three  State.  The  three 
Federal  Trustees  are:  The  Administrator 
for  the  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the 
Secretaries  of  the  Department  of 
Agricul  tiue  and  of  the  Interior.  The 
three  S  ate  Trustees  are:  The 
Commi  isioners  of  Fish  and  Game  and 
Enviroi  mental  Conservation,  and  the 
Attome  y  General.  A  Trustee  Council, 
locatedfin  Alaska,  which  is  made  up  of 
designees  of  the  Federal  Trustees  and 
the  thn  e  State  Trustees,  is  responsible 
for  dec  sions  relating  to  the  assessment 
of  injur  es,  uses  of  the  restoration  funds. 
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and  all  restoration  activities  including 
the  preparation  of  a  Restoration  Plan. 

On  April  10. 1992  (57  FR  12473- 
12475)  on  behalf  of  the  Exxon  Valdez 
Trustee  Council,  the  Forest  Service 
published  a  Notice  of  Intent  to  prepare 
an  EIS  on  the  Restoration  Plan.  Since 
then  the  Trustee  Council  has  developed 
a  draft  Restoration  Plan  which  has 
become  the  prop>osed  action  for  the 
analysis  to  be  conducted  in  the  EIS. 

B.  Draft  Restoration  Plan 

The  proposed  action  (Draft 
Restoration  Plan)  consists  of  nine  policy 
statements,  a  discussion  of  categories  of 
restoration  actions  and  broad  objectives 
for  injured  resources.  The  policies  for 
identifying  and  conducting  restoration 
actions  are: 

1.  The  restoration  program  will  take 
an  ecosystem  approach. 

2.  Restoration  activities  may  be 
considered  for  any  injured  resource  or 
service. 

3.  Most  restoration  activities  will 
occur  within  the  spill  area.  However, 
restoration  activities  outside  the  spill 
are,  but  within  Alaska,  may  be 
considered  when  the  most  efi'ective 
restoration  actions  for  an  injured 
migratory  population  are  in  a  part  of  its 
range  outside  the  spill  area  or  when  the 
information  acquired  from  research  and 
monitoring  activities  outside  the  spill 
area  will  be  important  for  restoration  or 
understanding  injuries  within  the  spill 
area. 

4.  Restoration  activities  will 
emphasize  resources  and  services  that 
have  not  recovered.  Resources  and 
service  will  be  enhanced,  as 
appropriate,  to  promote  restoration. 
Restoration  projects  should  not 
adversely  affect  the  ecosystem. 

5.  Projects  designed  to  restore  or 
enhance  an  injured  service  must  have  a 
sufficient  relationship  to  an  injured 
resource;  must  benefit  the  same  user 
group  that  was  injured;  and,  should  be 
compatible  with  the  character  and 
public  uses  of  the  area. 

6.  Competitive  proposals  for 
restoration  projects  will  be  encouraged. 

7.  Restoration  projects  will  be  subject 
to  independent  scientific  review  before 
Trustee  Council  approval. 

8.  Meaningful  puolic  participation  in 
restoration  decisions  will  be  actively 
solicited. 

9.  Government  agencies  will  be 
funded  only  for  restoration  work  that 
they  do  not  normally  conduct. 

Four  types  of  restoration  actions  are 
identified  and  discussed  in  the  Draft 
Restoration  Plan:  General  restoration, 
habitat  protection  and  acquisition, 
monitoring  and  research,  and  public 
information  and  administration. 
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Alternatives  to  the  proposed  action  will 
place  different  emphases  on  each  of    ' 
these  categories  of  restoration  actions. 

General  Restoration  consists  of 
activities  that  fall  within  manipulation 
of  the  environment,  management  of 
human  use  for  reduction  of  marine 
pollution.  Decisions  about  conducting 
general  restoration  projects  would  look 
at  the  following  factors:  Extent  of 
natural  recovery,  the  value  of  an  injured 
resource  to  the  ecosystem  and  to  the 
public,  the  duration  of  benefits,  the 
technical  feasibility  of  the  project,  the 
Ukelihood  of  success,  the  relationship  of 
costs  to  expected  benefits,  potential  for 
harmful  side  effects,  benefits  to  more 
than  one  resource,  effects  on  health  and 
human  safety,  consistency  with 
applicable  laws,  and  policies,  and 
duplication  with  other  actions. 

Habitat  Protection  and  Acquisition  is 
a  category  that  includes  purchase  of 
private  land  or  interests  in  land  such  as 
conservation  easements,  mineral  rights, 
or  timber  rights.  It  also  includes 
recommendations  for  changing  public 
agency  management  practices.  Specific 
policies  that  relate  to  habitat  protection 
and  acquisition  are  proposed.  These 

[)olicies  deal  with  ranking  potential 
ands  to  determine  potential  benefits, 
the  need  for  a  willing  seller,  purchasing 
at  fair  market  value,  post  acquisition 
management  of  the  acquired  lands  and 
involving  the  public  in  the  prioritization 
process. 

Monitoring  and  Research  consists  of 
recovery  monitoring,  restoration 
monitoring  and  ecological  monitoring 
and  research.  Specific  policies 
governing  the  selecting  and  performance 
of  monitoring  activities  are  discussed  in 
the  Draft  Restoration  Plan. 

Public  Information  and 
Administration  is  the  last  category  of 
restoration  actions.  It  consists  of  all 
necessary  administrative  actions  that  are 
not  attributable  to  a  p>articular  project. 
The  Draft  Restoration  Plan  goal  for  this 
category  is  for  administrative  costs  to 
average  no  more  than  5  percent  of 
overall  restoration  expenditures  for  the 
remainder  of  the  settlement  period. 

General  restoration  objectives  have 
been  develop>ed  for  resources  that  are 
recovering,  resources  not  recovering, 
resources  where  the  recovery  is 
unknown,  resources  such  as 
archaeological  resources  and 
wilderness,  and  services.  These  broad 
objectives  will  guide  in  the 
development  of  annual  worii  plans. 

Further  information  regarding  the 
proposed  action  and  possible  restoration 
alternatives  is  included  in  the  Exxon 
Valdez  Oil  Spill  Restoration,  Volume  I: 
Restoration  Framework.  April,  1992;  the 
Draft  Exxon  Valdez  Oil  Spill  Restoration 


Plan.  Summary  of  Alternatives  for 
Pubhc  Comment,  April  1993;  the 
Supplement  to  Draft  Exxon  Valdez  Oil 
Spill  Restoration  Plan,  Summary  of 
Alternatives  for  PubUc  Comment,  June 
1993;  the  Summary  of  Public  Comment 
on  Alternatives  of  the  Draft  Exxon 
Valdez  Oil  Spill  Restoration  Plan, 
September  1993;  and  the  Draft  Exxon 
Valdez  Oil  Spill  Restoration  Plan, 
November  1993.  Copies  of  these 
documents  may  be  required  fi^jm  the  Oil 
Spill  Public  Information  Office,  645  G. 
Street,  Anchorage,  Alaska,  99501.  Phone 
number  907  278-8008  or  within  Alaska 
800  478-7745,  outside  Alaska  800  283- 
7745. 

C  Scoping  and  Issue  Development 

With  publication  of  this  Revised 
Notice  of  Intent,  the  Trustees  are 
continuing  a  process  intended  to 
identify  those  issues  that  need  to  be 
addressed  in  preparing  the  Draft  EIS 
(DEIS).  Under  the  National 
Environmental  PoUcy  Act,  this  process 
is  called  "scoping."  "Two  rounds  of 
public  meetings  have  been  held  within 
the  spill  area  soliciting  comments  on 
development  of  the  Draft  Restoration 
Plan,  liie  results  of  the  scoping  to  date 
have  guided  the  preparation  of  the  Draft 
Restoration  Plan.  During  the  scoping 
process  for  development  of  the 
proposed  action  the  Trustees  obtained 
information,  comments,  and  assistance 
&t)m  Federal,  State  and  local  agencies, 
and  other  individuals  or  organizations 
interested  in,  or  afi^ected  by  restoration. 
Several  of  the  documents  referenced 
above  provide  summaries  of  public 
comments  received  to  date. 

Further  scoping  is  being  conducted  to 
identify  the  issues  to  be  addressed  in 
the  EIS  and  the  range  of  alternatives  that 
will  need  to  be  developed  and  analyzed. 
In  addition  to  publishing  this  Revised 
Notice  of  Intent,  interested  and  affected 
people  within  the  spill  area  will  be 
contacted  through  the  news  media.  The 
Public  Advisory  Group  will  also  be 
contacted  soliciting  comments. 

D.  Expected  Time  for  Completion 

A  DEIS  should  be  filed  with  EPA  by 
mid  Jime  1994  and  the  final  EIS  should 
be  filed  hi  late  October  1994.  The 
Trustees  will  consider  the  comments, 
responses,  disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations  and  policies  in  making 
decisions  regarding  restoration. 

E.  Comments 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 


that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DEIS 
statement  should  be  as  specific  as 
possible,  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed.  (See  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

ha  addition.  Federal  court  decisions 
have  established  that  reviewers  of  DEIS 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  i?  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritage,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1138  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

Dated:  January  6, 1994. 
Michael  A.  Barton, 
Regional  Forester. 

(PR  Doc.  94-959  Filed  1-13-94:  8:45  am] 
BILUNQ  CODE  3410-11-M 


Compartment  28  (Zulu  Smoot)  Tlmt)er 
Sales;  Kootenai  National  Forest; 
Lincoln  County,  MIT 

AOENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  proposal 
to  harvest  timber  and  construct  and 
reconstruct  roads  in  the  Zulu  and  Can 
Creek  and  South  Fork  of  the  Yaak  River 
drainages  located  about  18  air  miles 
northeast  of  Troy,  Montana.  This  EIS 
will  tier  to  the  Kootenai  National  Forest 
Land  and  Resource  Management  Plan 
and  EIS,  which  provide  overall 
guidance  for  achieving  the  desired  forest 
condition  of  the  area.  The  purpose  of 
the  proposed  action  is  to  harvest  dead, 
dying  or  high  risk  (to  mountain  pine 
beetle  infestation)  stands  of  lodgepole 
pine  to  reduce  potential  excessive  future 
natural  fuel  loadings,  increase  the 
health  and  productivity  of  stands  that 
are  currently  declining  in  vigor  and 
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provide  a  more  balanced  distribution  of 
timber  age  classes  in  the  Project  Area. 
DATES:  Written  conunents  and 
suggestions  should  be  received  no  later 
than  February  28, 1994. 
ADDRESSES:  Send  written  comments  to 
John  R.  Righter,  District  Ranger,  Three 
Rivers  Ranger  District,  1437  North 
Highway  2,  Troy,  Montana,  59935. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monte  Fujishin,  Supervisory  Forester, 
(406) 295-4693. 

SUPPLEMENTARY  INFORMATION:  The 
timber  management  activities  under 
consideration  would  occiu-  within  a 
13,234  acre  analysis  area  which 
includes  8,000  acres  of  Inventoried 
Roadless  Area  XI 66,  Pink  Mountain 
(6,400  acres),  and  portion  of  684, 
Roderick  (approximately  1,600  acres). 

The  proposed  action  would  harvest 
about  7.2  million  board  feet  from  15 
harvest  units  totalling  706  acres. 
Approximately  six  miles  of  new 
specified  road  would  be  constructed 
and  2  miles  of  existing  road  would  be 
reconstructed.  Approximately  1.5  miles 
of  temporary  road  would  be  required 
and  approximately  .6  miles  of 
constructed  skid  trail.  With  this 
proposed  action,  a  portion  of  the 
roadless  areas  may  be  affected. 

There  are  a  variety  of  purposes  for 
timber  harvest  and  reforestation  in  the 
South  Fork  Yaak  area;  the  primary 
purposes  are:  (1)  To  improve  timber 
productivity  by  replacing  stands  of  dead 
dying  or  high  risk  lodgepole  pine  with 
younger,  more  vigorously  growing  trees; 
(2)  to  salvage  the  dead  and  lodgepole 
pine;  (3)  to  reduce  potentially  hiture 
catastrophic  wildfire  conditions  by 
removal  of  natural  dead  or  dying  fuels; 
and  (4)  to  increase  the  overall  health 
and  vigor  of  other  stands  being 
considered  for  management. 
Additionally,  the  piupose  of  road 
construction  and  reconstruction  is  to 
facilitate  access  to  the  timber  stands  to 
be  harvested. 

The  project  area  consists  of 
approximately  13,234  acres  located  in 
Sections  2-11.  4-22.  28-30,  T34N, 
R31W;  SecUons  1, 12, 13,  24,  25,  T34N. 
R32W;  SecUons  29-34,  T35N,  R31W; 
and  Section  36,  T35N.  R32W;  P.M.M.. 
Lincoln  County,  Montana. 

The  decision  to  be  made  is  what,  if 
anything,  should  be  done  in  the  South 
Fork  Yaak  River  Project  Area  to:  (a) 
Increase  timber  health  and  productivity 
and  contribute  to  the  Forest's  sustained 
yield  of  timber  products,  (b)  reduce 
natural  fuel  loadings  of  dead  and  dying 
lodgepole  pine  as  a  result  of  past  and 
potential  moimtain  pine  beetle 
infestations,  (c)  dispose  of  slash  and 
reforest  harvested  lands,  (d)  develop 


and  mana^  the  road  system  to  facilitate 
removal  ofjtimber,  reforest  stands  and 
maintain  ot'  improve  wildlife  security 
and  (e)  create  a  situation  of  better  age 
class  distributions  of  stands  within 
project  area. 

The  Kooieneii  Forest  Plan  provides 
guidance  for  management  activities 
within  the  Potentially  affected  area 
through  itsfgoals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  areas  of  proposed  timber 
harvest  and  reforestation  would  occur 
within  Maitagement  Areas  12, 15, 17 
and  14.  Timber  harvest  would  occtir 
only  on  suitable  timber  land.  Road 
construction  and  reconstruction  would 
occur  in  these  four  management  areas. 
Below  is  a  )rief  description  of  the 
appUcable  management  direction. 

Manager  lent  Area  12 — ^These  are 
areas  that  ( ontain  productive  timber 
lands  whim  are  suitable  for  timber 
harvest,  pr  ivided  that  big  game  summer 
habitat  obji  tctives  are  met. 

Managei  lent  Area  14 — ^These  are 
areas  that  ( ontain  productive  timber 
lands  whic  h  are  suitable  for  timber 
harvest,  prpvided  that  grizzly  bear 
habitat  obji  sctives  are  met. 

Managei  lent  Area  15 — These  are 
areas  that  <  ontain  productive  timber 
lands  whic  h  are  suitable  for  timber 
harvest. 

Managei  lent  Area  17 — These  are 
areas  that  (  ontain  productive  timber 
lands  whi(  h  are  suitable  for  timber 
harvest,  vi  swing  objectives  are  met. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  in  which 
none  of  tha  proposed  activities  will  be 
implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  tiik  proposal's  purposes,  as  well 
as  to  respo  ad  to  the  issues  and  other 
resource  vi  dues. 

The  EIS  will  analyze  the  direct, 
indirect,  a  id  cumulative  environmental 
effects  of  t  le  alternatives.  Past,  present, 
and  projec  ed  activities  on  National 
Forest  Lan  Is  will  be  considered.  The 
EIS  will  declose  the  analysis  of  site- 
specific  mitigation  measures  and  their 
effectiveness. 

PubUc  participation  is  an  important 
part  of  thelanalysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7)  which  has  already  occurred  in 
December  iaf  1991.  In  addition,  the 
pubUc  is  wicouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  aod  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
informatia  a,  comments,  and  assistance 
from  Fede  al.  State  and  local  agencies 
and  other  ndividuals  or  organizations 
who  may  « interested  in  or  affected  by 
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the  proposed  action.  No  public  meetings 
are  scheduled  at  this  time. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  envirorunental  analysis,  such 
as  the  Kootenai  Forest  Plan  EIS. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  envirorunental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Preliminary  scoping,  including  public 
and  agency  participation,  was  initiated 
in  December,  1991,  and  has  continued 
through  this  year.  Until  recently,  an 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  were  envisioned.  However,  it 
became  apparent  to  the  Interdisciplinary 
Team  that  there  could  be  significant 
effiects  on  the  human  enviroiunent  in 
Roadless  Areas  X166  and  684. 

The  principal  environmental  issues 
identified  to  date  are  related  to: 

1.  Impacts  on  the  character  of  the  area 
of  Roadless  Area  684  ^d  X166. 

2.  Impacts  on  fish  habitat  and  other 
beneficial  uses  due  to  potential 
sediment  increase. 

3.  Impacts  on  big  game  seciuity  and 
habitat. 

4.  Fuels  acciunulations  in  terms  of 
potential  catastrophic  wildfire 
situations. 

Other  issues  commonly  associated 
with  timber  harvesting  and  road 
construction  include:  effects  on  water 
quality,  oiltural  resources,  soils,  old 
growth,  and  visuals.  This  list  may  be 
verified,  expanded,  or  modified  based 
on  public  scoping  for  this  proposal. 

Consultation  with  the  U.S.  Fish  and 
Wildlife  Service  has  been  initiated  with 
regard  to  listed  species.  The  Montana 
Department  of  Health  and  Welfare- 
Division  of  Environmental  Quality, 
Montana  Department  of  Fish  and  Game, 
and  the  Kootenai  Salish  Indian  Tribe 
will  also  be  consulted. 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  45  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  draft  EIS,  which  is  expected  to  be 
filed  with  the  EPA  and  available  for 
public  review  in  March,  1994.  A  45-day 
comment  period  will  follow  publication 
of  a  Notice  of  Availability  of  the  draft 


EIS  in  the  Federal  Register.  The 

comments  received  will  be  analyzed 
and  considered  in  preparation  of  a  final 
EIS,  which  will  be  accompanied  by  a 
Record  of  Decision.  The  final  EIS  is 
expected  to  be  filed  in  June,  1994. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  513  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts  City  of  Angoon  v.  Hodel,  803 
F.2d  1016. 1022  (9th  Qr,  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.Supp.  1334, 1338  (EX).  Wis.,  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
.  proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  available  to  the  Forest  Service  at  a 
time  when  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  final 
EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement. 

Dated:  January  5, 1994. 
Robert  L.  Schrenk. 

Forest  Supervisor,  Kootenai  National  Forest. 
[PR  Doc.  94-915  Filed  1-13-94;  8:45  am) 

BILUNQ  COOE  3410-11-M 


Boppin  Basin  Salvage  Sale;  Kootenai 
National  Forest;  Lincoln  County.  MT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS),  to  analyze  and  disclose 
the  environmental  impacts  of  a  proposal 
to  harvest  timber  and  construct  and 
reconstruct  roads  in  the  East  and  West 
Fork  of  Basin  Creek  located  about  29  air 
miles  northeast  of  Troy,  Montana.  This 


EIS  will  tier  to  the  Kootenai  National 
Forest  Land  and  Resoiut»  Management 
Plan  and  EIS,  which  provide  overall 
guidance  for  achieving  the  desired  forest 
condition  of  the  area.  The  purpose  of 
the  proposed  action  is  to  help  reduce 
existing  natural  fuel  loadings  of 
standing  and  down  dead  lodgepole 
pine,  increase  the  productivity  on  those 
suitable  areas  that  sites  currently  are  not 
growing  anywhere  near  full  potential 
and  increase  the  health  and  vigor  of 
proposed  salvage  stands  which  will 
help  maintain  a  more  equal  distribution 
of  timber  a^e  classes. 
DATES:  Written  comments  and 
suggestions  should  l>e  received  by 
February  28. 1994. 

ADDRESSES:  Send  written  comments  to 
John  B.  Righter.  District  Ranger,  Three 
Rivers  Ranger  District,  1437  North 
Highway  2,  Troy.  Montana,  59935. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monte  Fujishin,  Supervisory  Forester, 
(406) 295-4693. 

SUPPt.EMENTARY  INFORMATION:  The 
timber  salvage  management  activities 
under  consideration  would  occur  within 
a  6,046  acre  analysis  area  which  is 
immediately  adjacent  to  the  East  and 
West  Fork  of  Basin  Creek. 

The  proposed  action  would  harvest 
about  17.6  million  board  feet  fitjm  10 
harvest  imits  totaling  1,258  acres. 
Approximately  4  miles  of  new  road 
would  be  constructed  and  3  miles  of 
existing  road  would  be  reconstructed. 

There  are  a  variety  of  purposes  for 
timber  harvest  and  reforestation  in  the 
Basin  Creek  area;  the  primary  purposes 
are:  (1)  To  improve  timber  productivity 
by  replacing  stands  of  dead,  down  or 
dying  lodgepole  pine  with  younger, 
more  vigorously  growing  trees;  (2)  to 
salvage  the  dead,  down  and  dying 
lodgepole  pine;  and  (3)  to  reduce 
potentially  catastrophic  wildfire 
conditions  by  removal  of  natural  dead, 
down  or  dying  fuels.  Additionally,  the 
purpose  of  road  construction  and 
reconstruction  is  to  facilitate  access  to 
the  timber  stands  to  be  harvested. 

The  projert  area  consists  of 
approximately  6,046  acres  located  in 
Sections  20-22,  26-29,  and  32-34, 
T36N,  R30N.  P.M.M.,  Lincoln  County, 
Montana. 

The  decision  to  be  made  is  what,  if 
anything,  shoulcy^e  done  in  the  Basin 
Creek  Project  Area  to:  (a)  Increase 
timber  productivity  and  contribute  to 
the  Forest's  sustained  yield  of  timber 
products  through  salvage  operations,  (b) 
reduce  natural  fuel  loadings  of  dead, 
down  and  dying  lodgepole  pine  as  a 
result  of  past  mountain  pine  beetle 
infestations,  (c)  dispose  of  slash  and 
reforest  harvested  lands,  (d)  develop 


and  manage  the  road  system  to  facilitate 
removal  of  timber,  reforest  stands  and 
maintain  or  improve  wildlife  and  (e) 
create  a  situation  of  better  age  class 
distributions  of  stands  within  project 
area. 

The  Kootenai  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guideUnes,  and  management  area 
direction.  The  areas  of  proposed  timber 
harvest  and  reforestation  would  occur 
within  Management  Areas  12  and  14. 
Timber  harvest  would  occur  only  on 
suitable  timber  land.  Road  construction 
and  reconstruction  would  occur  in  these 
two  management  areas  plus 
Management  Area  13  when  crossing  the 
East  Fork  of  Basin  Creek.  Below  is  a 
brief  description  of  the  applicable 
management  direction. 

Management  Area  12 — ^These  are 
areas  that  contain  productive  timber 
lands  which  are  suitable  for  timber 
harvest,  provided  that  big  game  summer 
habitat  objectives  are  met. 

Management  Area  13 — These  are 
areas  that  contain  special  habitat 
characteristics  which  are  suitable  for 
old-growth  dependent  wildlife.  Local 
road  construction  is  permitted, 
providing  that  they  are  restricted 
following  use  to  protect  snag 
characteristics. 

Management  Area  14 — These  are 
areas  that  contain  productive  timber 
lands  which  are  suitable  for  timber 
harvest,  provided  that  grizzly  bear 
habitat  objectives  are  met. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  in  which 
none  of  the  proposed  activities  will  be 
implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  National 
Forest  Lands  will  be  considered.  The 
EIS  will  disclose  the  analysis  of  site- 
specific  mitigation  measures  and  their 
effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7)  which  has  already  occurred  in 
March  of  1992.  In  addition,  public  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Fuderal, 
State  and  local  agencies  and  other 


individuals  or  organizations  who  may 
be  interested  in  or  a^ected  by  the 
proposed  action.  No  public  meetings  are 
scheduled  at  this  time.  Comments  from 
the  public  and  other  agencies  will  be 
used  in  preparation  of  the  Oraft  EIS.  The 
scoping  process  will  be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  by  analyzed 
in  depth. 

3.  Eliminates  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis,  such 
as  the  Kootenai  Forest  Plan  EIS. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  efl^ects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Preliminary  scoping,  including  public 
and  agency  participation,  was  initiated 
in  March,  1992,  and  has  continued 
through  this  year.  Until  recently,  an 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  were  envisioned.  However,  it 
became  apparent  to  the  Interdisciplinary 
Team  that  due  to  the  size  and  scope  of 
the  proposed  action,  that  effects  on  the 
biological  characteristics  of  the  area 
could  be  considered  significant.  In  such 
cases,  an  EIS  is  required. 

The  principal  environmental  issues 
identified  to  date  are  related  to: 

1.  Wildlife  habitat  and  security 
maintenance. 

2.  Fuels  treatment  and  accumulations 
in  terms  of  potential  catastrophic 
vsrildfire  situations. 

Other  issues  commonly  associated 
with  timber  harvesting  and  road 
construction  include:  effects  on  water 
quality,  cultural  resources,  soils,  old 
growth,  and  visuals.  This  list  may  be 
verified,  expanded,  or  modified  based 
on  public  scoping  for  this  proposal. 

Consultation  with  the  U.S.  Fish  and 
Wildlife  Service  has  been  initiated  with 
regard  to  listed  species.  The  Montana 
Department  of  Health  and  Welfare- 
Division  of  Environmental  Quality, 
Montana  Department  of  Fish  and  Came, 
and  the  Kootenai  SaUsh  Indian  Tribe 
will  also  be  consulted. 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  45  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  draft  EIS,  which  is  expected  to  be 
filed  with  the  EPA  and  available  for 
public  review  in  March,  1994.  A  45-day 
comment  period  will  follow  publication 
of  a  Notice  of  Availability  of  the  draft 
EIS  in  the  Federal  Register.  The 
comments  received  will  be  analyzed 


and  cons  dered  in  preparation  of  a  final 
EIS,  whi(  h  will  be  accompanied  by  a 
Record  o  Decision.  The  final  EIS  is 
expected  to  be  filed  in  Jime,  1994. 

The  Fa  rest  Service  believes  it  is 
importan  [  at  this  early  stage  to  give 
reviewer!  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  paracipation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaiungwl  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  4;  5  U.S.  519,  513  (1978).  Also, 
environn  ental  objections  that  could  be 
raised  at  lie  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  tnay  be  waived  or  dismissed  by 
the  courti  City  ofAngoon  v.  Hodel.  803 
F.2d  10l4, 1022  (9th  Qr.  1986)  and 
Wjsconsin  Heritages  Inc.  v.  Harris,  490 
F.Supp.  p34, 1338  (E.D.  Wis.,  1980). 
Because  ^f  these  court  rulings,  it  is  very 
importam  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  avaih  ble  to  the  Forest  Service  at  a 
time  whe  a  it  can  meaningfully  consider 
them  anc  respond  to  them  in  the  final 
EIS. 

To  assi  5t  the  Forest  Service  in 
identify!]  ig  and  considering  issues  and 
concerns  on  the  proposed  action, 
comment  s  should  be  as  specific  as 
possible.  {Reviewers  may  wish  to  refer  to 
the  Countil  on  Environmental  Quality 
Regulatic  ns  for  implementing  the 
procedui  H  provisions  of  the  National 
Environn  lental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I  am  tfa  9  responsible  official  for  this 
environn  ental  impact  statement. 

Dated:  J  muary  5, 1994. 
Robert  L.  ^chrenk. 

Forest  Suaenisor,  Kootenai  National  Forest. 
|FR  Doc.  94-916  Filed  l-li-94;  8:45  am) 
BILUNQ  COM  3410-11-M 

Newberry  National  Volcanic  Monument 
Advisoni  Ck>uncll  Meeting 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Newberry  National  Volcanic 
Monumept  Advisory  Coimcil  Meeting. 

SUMMARvi  The  Newberry  National 
VolcanicjMonument  Advisory  Coimcil 
will  meej  on  February  3  and  4, 1994  at 
the  Bendyport  Rock  Ranger  District, 
1230  NE  3rd  Street  in  Bend,  Oregon. 
The  meeiings  will  begin  at  9  a.m.  and 
continuffiuntil  4  p.m.  Agenda  items  to 
be  cover4d  include:  reviewing  the  draft 
Environmental  Impact  Statement  for  the 
Monument,  staff  reports  on  the  winter 


JMI 


recreation  season,  and  public  comments 
on  the  draft  plan  for  the  Monument. 

Interested  members  of  the  public  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Carolyn  Wisdom,  Project  Coordinator, 
Fort  Rock  Ranger  District  USPS.  1230 
NE  3rd,  Bend,  OR  97701,  (503)  383- 
4702  or  383-4704. 

Dated:  December  22. 1993. 
Sally  CoUins, 

Deschutes  National  Forest  Supervisor. 
(PR  Doc.  94-918  Filed  1-13-94;  8:45  am) 
MLUNO  COOC  341»-11-M 

Soil  Conservation  Service 

Cane-Mussacuna  Creeks  Watershed, 
DeSoto  County,  MS 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  the  Soil  Conservation 
Service  Regulations  (7  CFR  part  650); 
and  the  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  (he  Cane- 
Mussacuna  Creeks  Watershed,  DeSoto 
County,  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  Pete  Heard,  State  Conservationist. 
Soil  Conservation  Service,  Suite  1321. 
Dr.  A.H.  McCoy  Federal  Building,  100 
West  Capitol  Street,  Jackson, 
Mississippi  39269-1399,  telephone 
(601) 965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  L.  Pete  Heard,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  to  reduce 
damage  to  agricultural  land  and  public 
utilities,  reduce  downstream  damages 
due  to  sedimentation,  reduce  land  loss 
from  channel  instability  and  to  reduce 
flooding  of  crop  fields.  The  planned 
works  of  improvement  include  one 
hundred  sixteen  minor  grade  control 
(pipe)  structures,  eight  road  culvert 
stabilization  (rock)  sites,  five  major 
grade  control  structures,  ten  thousand 


linear  feet  of  stream  bank  stabilization, 
approximately  4.7  miles  of  channel 
restoration  and  accelerated  technical 
assistance  for  land  treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
L.  Pete  Heard. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10.904.  Watershed  Protection  and  Flood 

Prevention,  and  is  subject  to  the  provisions 

of  Executive  Order  12372.  which  requires 

intergovernmental  consultation  with  State 

and  local  officials.) 

L.  Pete  Heard, 

State  Conservationist. 

[FR  Doc.  94-945  Filed  1-13-94;  8:45  am) 

MLUNO  CODE  M10-16-M 


DEPARTMENT  OF  COMMERCE 

Under  Secretary  for  Export 
Administration 

[Docket  Number  AB-3-89] 

Martin  Brothers  international, 
Respondent;  Order  Modifying 
Administrative  Appeal  Decision  and 
Order 

On  November  30. 1993. 1  entered  an 
Administrative  Appeal  Decision  and 
Order  in  the  above-captioned  matter 
imposing  a  civil  penalty  of  $75,000  on 
Martih  Brothers  International  and 
denying  Martin  Brothers  International's 
export  privileges  for  one  year,  with  the 
last  10  months  suspended. 

Through  inadvertence,  that  Order 
failed  to  state  the  date  upon  which  the 
civil  penalty  is  due.  To  correct  that 
oversight,  I  hereby  order  that  the 
$75,000  civil  penalty  imposed  in  the 
November  30,  1993  Administrative 
Appeal  Decision  and  Order  in  the 
above-captioned  matter  is  due  and  shall 
be  paid  in  its  entirety,  in  accordance 
with  the  attached  instructions,  within 
30  days  of  the  date  of  this  Order. 

In  addition,  that  Order  failed  to  list 
the  countries  in  the  Middle  East  to 
which  Martin  Brothers  International  is 
denied  export  privileges  for  one  year, 
wth  the  last  10  months  suspended.  To 
correct  that  oversight,  I  hereby  order 


that  the  September  9, 1992  Supplement 
to  Decision  and  Order  issued  by  the 
Administrative  Law  Judge  is  modified 
by  adding  the  following  sentence  at  the 
end  of  Part  II.  thereof:  * 

For  purposes  of  this  Order.  "Middle  East 
destinations"  include  Bahrain,  Iraq,  Jordan, 
Kuwait.  Lebanon,  Libya.  Oman.  Qatar,  Saudi 
Arabia.  Syria,  United  Arab  Emirates,  and  the 
Republic  of  Yemen. 

This  order,  which  is  effective 
immediately,  shall  be  served  on  Martin 
Brothers  International  and  published  in 
the  Federal  Register. 

Entered  this  6th  day  of  January  1994. 

Barry  E.  Carter, 

Acting  Under  Secretary  for  Export 
Administration. 

[FR  Doc.  94-942  Filed  1-13-94:  8:45  am) 
BILUNO  CODE  3S10-OT-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Las  Vegas,  Nevada 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  May  1,  1994  to  April  30, 1995,  is 
estimated  at  $198,971.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  clients  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Las 
Vegas,  Nevada  Geographic  Service  Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 


a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
or  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.   ■ 

MBEXUs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBEXZ  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  February  18,  1994.  Applications  must 
be  postmarked  on  or  before  February  1 8, 
1994. 

The  mailing  address  for  submission  is: 
San  Francisco  Regional  Office, 
Minority  Business  Development 
Agency.  U.S.  Department  of 
Commerce.  221  Main  Street,  room 
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1280.  San  Francisco.  California  94105, 
415/744-3001. 
A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held 
at  the  following  address  and  time:  San 
Francisco  Regional  Office.  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
CaUfomia  94105.  February  1. 1994  at 
10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPP1.EMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
owrn  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  appUcant  may 
have  received,  there  is  no  obUgation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  pohcies, 
and  procedures  apphcable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
appliceihts  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft. 


per)uiy.  pr  other  matters  which 
significantly  reflect  on  the  applicant's 

tent,  honesty  or  financial 
integrity! 

Award  lennination 

The  Df  partmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenevo'  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflatt  d  claims  of  client  assistance. 
Such  ina  nnirate  or  inflated  claims  may 
be  deemi  id  illegal  and  punishable  by 
law. 

False  Statements 

A  falsa  statement  on  an  application 
for  Fedecal  financial  assistance  is 
grounds  lor  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishni  ent  by  a  fine  or  imprisonment 
as  provi(  ed  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  prinary  appficants  must  submit  a 
completi  d  Form  CD-511, 
"Certific  itions  Regarding  Debarment, 
Suspens  on  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requireiiients  and  Lobbying." 

Nonproaurement  Debarment  and 
Suspension 

Prospactive  participants  (as  defined  at 
15  CFR^art  26.  section  105)  are  subject 
to  15  CF I  Part  26,  "Nonprociirement 
Debarme  nt  and  Suspension"  and  the 
related  s  iction  of  the  certification  form 
prescrib«  d  above  applies. 

Drug  Fr«  e  Workplace 

Grante  is  (as  defined  at  15  CFR  part 
26,  §  26.1  05)  are  subject  to  15  CFR  part 
26,  subp  at  F,  "Govemmentwide 
Requirei  lents  for  Drug-Free  Workplace 
(Grants)'  and  the  related  section  of  the 
certifical  ion  form  prescribed  above 
applies. 

Anti-Lot  bying 

Persor  s  (as  defined  at  15  CFR  part  2iB, 
§  26.105  are  subject  to  the  lobbying 
provisio  is  of  31  U.S.C.  1352, 
"Limitat  on  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contractiig  and  financial  transactions." 
and  the  lobbying  section  of  the 
certifical  ion  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 


Anti-Lobb]riiig  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  levying  using  any  funds  must 
submit  an  SF-LLL.  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  apphcable,  a  completefd 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volimtary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subredpient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
dociunent. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 

Dated:  January  7. 1994. 
Xavier  Mena, 

Regional  Director,  San  Francisco  Regional 
Office. 

IFR  Doc.  94-960  Filed  1-13-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.010794B1 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Conunerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Large  Pelagic/Shark  Committee, 
Executive  Committee,  Summer 
Flounder  Monitoring  Committee,  and 
Scallop  and  Lobster  Committee  will 
meet  on  January  24-27, 1994,  at  the 
Ehmes  Manor  Hotel,  28th  Street  and  the 
Ocean,  Ocean  City,  MD;  telephone: 
(410)  289-1100. 

The  Large  Pelagic/Shark  Committee 
will  meet  on  January  25  at  3:30  p.m.  and 
continue  imtil  5  p.m.  The  Council  will 
meet  on  January  26  at  8  a.m.  and 
continue  until  5  p.m.  On  January  27  the 
Council  will  reconvene  at  8  a.m.  and 
continue  until  12  noon. 

The  following  topics  will  be 
discussed: 
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(1)  NMFS  proposed  rule  on 
undersized  swordfish; ' 

(2)  NMFS  proposed  rule  on  shark  trip 
limits; 

(3)  Possible  action  on  National 
Fishing  Association  petition; 

(4)  Summer  fiounder  recreational 
fishery  management  measures  for  1994; 

(5)  American  Lobster  fishery 
management  plan  Amendment  #5;  and 

(6)  Committee  reports  and  other 
fishery  matters  as  deemed  necessary. 

The  Council  meeting  may  be 
lengthened  or  shortened  based  on  the 
progress  of  the  agenda.  The  Council  may 
go  into  closed  session  (not  open  to  the 
public)  to  discuss  personnel  or  national 
security  matters.  The  Summer  Flounder 
Monitoring  Committee  will  meet  with 
the  Council  during  part  of  the  session. 

In  addition,  the  Stock  Assessment 
Workshop  (SAW)  will  meet  on  January 
24  beginning  at  1  p.m.  until 
approximately  5  p.m.  On  January  25  the 
SAW  meeting  will  reconvene  at  8  a.m. 
and  adjourn  at  12  noon. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331  at  least 
five  (5)  days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  room  2115,  Federal  Building. 
300  South  New  Street.  Dover.  DE  19901; 
telephone:  (302)  674-2331. 

Dated:  January  10, 1994. 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

IFR  Doc.  94-1029  Filed  1-13-94;  8:45  am] 
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p.D.  010794A] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  Groundfish 
Permit  Review  Board  will  hold  a  public 
meeting  on  February  1-3, 1994,  at  the 
Red  Lion  Sea-Tac,  18740  Pacific 
Highway  South,  Seattle,  WA;  telephone: 
(206)  246-8600.  The  meeting  will  begin 
on  February  1  at  1  p.m.,  and  reconvene 
un  February  2  and  February  3  at  8  a.m. 
The  sessions  will  not  adjourn  until  the 
business  for  each  day  is  completed  and 
therefore  may  go  into  the  evening  hours. 


The  purpose  of  the  meeting  is  to 
review  appeals  on  applications  for  West 
Coast  groundfish  limited  entry  permits 
which  were  denied  by  the  National 
Marine  Fisheries  Service. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Thomas  Bigford  on  (206)  526-6140  at 
least  five  (5)  days  prior  to  the  meeting 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bigford,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE,  BIN  C15700,  Seattle,  WA  98115; 
telephone:  (206)  526-6140. 

Dated:  January  10, 1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  94-1030  Filed  1-13-94;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  14. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  22,  November  19,  and 
November  29, 1993,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(58  FR  54559,  61072  and  62646)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 


procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR 
51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Conunoditie§ 

Box,  Seedling  Growing 
3990-0O-NSH-0070 
(Requirements  of  the  U.S.  Department  of 
Agriculture,  Roseburg,  Oregon) 

Pallet.  Greenhouse 

3990-00-NSH-0071 

(Requirements  of  the  U.S.  Department  of 

Agriculture,  Roseburg,  Oregon) 
Lath,  Wood 
551O-0O-NSH-O041 
(Requirements  of  the  U.S.  Department  of 

Agiculture,  Eugene,  OR) 
Dispenser,  Tape 
7520-00-240-2411 

Necktab,  Women's  Shirt 
8445-01-295-3434 

Service 

Mailroom  Operation,  National  Archives, 
8601  Aldelphi  Road,  College  Park,  MD  and 
all  Washington.  DC  Metropolitan  Area 
Locations. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  efi^ective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

IFK  Doc.  94-1026  Filed  1-13-94;  8:45  am] 
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ProcufWMnt  LM;  PropoMd  Additlora 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMURY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECBVEO  ON  OR 
BEFORE:  February  14, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  60^-7740. 

SUPPI.EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41 CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 

Erocure  the  commodities  and  services 
sted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  cxurent 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
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they  are  pre  viding  additional 
information . 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 


)y  the  nonprofit  agencies 


production 
listed: 

Commoditlei 

Pitcher,  Wat«  r 

73 50-01-1 3e  -0022 

NPA:  Knox  C  ounty  Association  for  Retarded 

Citizens,  Ii  c.  Vincennes,  Indiana 
Cup,  Specim  id 
6530-O1-16;  -3704 
NPA:  Colum  )ia  County  diapter.  NYSARC 

MeUenvill^.  New  York 
Stake,  Wood,  Survey 
5510-00-NSH-0039 
(Requirements  for  the  Federal  Highway 

Administration,  Vancouver.  Washington) 
NPA  Sunrisa  Enterprises  of  Roseburg.  Inc. 

Roseburg.  Oregon 
Hub,  Full  Length 
5510-00-NSH-0040 
(Requirements  for  the  Federal  Highway 

Administration,  Vancouver,  Washington) 
NPA:  Sunrise  Enterprises  of  Roseburg.  Inc 

Roseburg,  pregon 

Services 

Laundry  Service,  McChord  Air  Force  Base. 

Washingtc 
NPA:  Northv^est  Center  for  the  Retarded 

Seattle,  Washington 
Laundry  Service.  Naval  Air  Station.  Whidbey 

Island.  Oa^  Harbor.  Washingtcxi 
NPA:  Northv^est  Center  for  the  Retarded 

Seattle,  Washington 
Sharpening  df  Drill  Bits,  Fleet  and  Industrial 

Supply  Carter,  Jacksonville,  Florida 
NPA:  Tampal  Lighthouse  for  the  Blind 

Tampa,  FItolda 
Commissaryphelf  Stocking,  Custodial  and 

Receiving.!  Los  Angeles  Air  Force  Base. 

Califcwnia 
NPA  Goodwill  Industries  of  Southern 

California  Los  Angeles.  California 
Operation  of  the  Postal  Service  Center,  Eglin 

Air  Force  Base,  Florida 
NPA:  Lakeview  Center,  Inc  Pensacola, 

Florida 
Janitorial/QiBtodial,  U.S.  Courthouse.  500 

State  Avei  tie,  Kansas  Qty,  Kansas 
NPA:  The  H  Iping  Hand  of  GoodwiU 

Industries  l&ctended  Employment 

Sheltered  Workshop.  Inc.,  Kansas  City. 

Missouri. 
Beverly  L.  Kliflnnan, 
£xecu  tj  ve  Drector. 

[FR  Doc  94il027  Filed  1-13-94;  8:45  am) 
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COMMODltY  FUTURES  TRADING 
COMMISSON 


New  York 
and  Futur 
on  Five  Cifrency 


JMI 


k)tton  Exchange  Futures 
Option  Contracts  Based 
Cross-Rates:  French 
Franc/Deuische  I/lark,  et  aL 

AGENCY:  O  mmodity  Futures  Trading 
Commissic  n. 


ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

summary:  The  New  York  Cotton 
Exchange  (NYCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  currency  cross-rate  futures 
and  futures  option  contracts  based  on 
each  of  the  following  five  currency 
crosses:  French  franc/Deutsche  mark; 
Swedish  krona/Deutsche  mark;  Italian 
lira/Deutsche  mark;  Japanese  yen/ 
Deutsche  mark;  and  Deutsche  mark/ 
British  pound.  The  Acting  Director  of 
the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  Febniary  14, 1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  NYCE 
currency  cross-rate  futures  and  ^tures 
option  contracts. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Please  contact  Steve  Sheriod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  applications 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552]  and  the  Commission's  Regulations 
thereimder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 


headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  Exchange,  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  January  10, 
1994. 

Blake  Imel. 

Acting  Director. 

(FR  Doc  94-963  Filed  1-13-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  of  the  Special  Operations 
Policy  Advisory  Group  (SOPAQ) 

action:  Notice. 

SUMMARY:  The  SOPAG  is  being  renewed 
for  a  two-year  period  in  consonance 
with  the  public  interest,  and  in 
accordance  with  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act." 

The  SOPAG  provides  advice  to  the 
Secretary  of  Defense,  the  Under 
Secretary  of  Defense  for  Policy,  and  the 
Assistant  Secretary  of  Defense  for 
Special  Operations  and  Low  Intensity 
Conflict  (SOLIC)  on  key  issues  related  to 
the  formulation  of  policy  concerning 
special  operations  and  low  intensity 
conflict  matters.  The  types  of  activities 
for  which  the  SOPAG  renders  advice 
include:  strategic  and  tactical 
reconnaissance,  unconventional 
warfare,  theater  search  and  rescue, 
counter-terrorism,  counter-narcotics, 
special  forces  operations,  and 
humanitarian  assistance. 

The  Group  will  continue  to  be  a  well- 
balanced  uiiit.  composed  of 
approximately  ten  members,  who  are 
recognized  experts  in  military  activities 
focusing  on  special  operations. 
Members  will  be  selected  bom  among 
DoD  military  and  civilian  officials, 
retired  flag  officers,  former  diplomatic 
representatives,  and  academic  and  other 
private  communities,  to  ensure  a 
balanced  perspective  from  the 
standpoint  of  functions  performed  and 
interest  groups  represented. 

For  further  information  regarding  the 
SOPAG,  contact:  CoL  Dick  Blair,  Office 
of  the  Assistant  Secretary  (SOLIC),  (703) 
693-2896. 


Dated:  January  11, 1994. 
LM.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc  94-975  Filed  1-13-94;  8:45  am) 
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Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Environment 
Impact  Statement  for  the  Proposed 
Coast  Rock  Products  Mining  and 
Reclamation  Plan  In  and  Along  the 
SIsquoc  and  Santa  Maria  Rivers  In 
Santa  Barbara  and  San  Luis  Obispo 
Counties,  CA 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  proposed  action  is  to 
mine  construction-grade  aggregate 
deposits  from  a  seventeen-mile  stretch 
of  the  Santa  Maria  and  Sisquoc  Rivers, 
both  waters  of  the  United  States.  The 
California  Division  of  Mines  and 
Geology  has  determined  that  the  most 
significant  concentration  of 
construction-grade  aggregate  in  the 
region  occurs  in  and  just  adjacent  to  the 
rivers.  This  deposit  contains  material 
that  is  important  to  two  counties  for  the 
construction,  maintenance  and 
rehabilitation  of  public  and  private 
facilities.  The  proposed  action  is 
intended  to  help  satisfy  the  long-term 
demand  for  commercially-useable 
aggregate  material  in  the  region. 

Because  the  action  will  require  a 
permit  under  section  404  of  the  Clean 
Water  Act  (as  amended)  and  adverse 
impacts  to  the  aquatic  ecosystem  may 
result,  the  Corps  has  determined  that 
the  proposed  action  warrants  an 
Environmental  Impact  Statement  (EIS) 
pursuant  to  the  National  Environmental 
Policy  Act. 

A  Joint  Review  Panel  (JRP)  consisting 
of  the  primary  permitting  agencies  for 
the  project  has  been  formed  to 
coordinate  multi-agency  review.  The 
JRP  includes  representatives  of  the  U.S. 
Army  Corps  of  Engineers,  California 
Division  of  Mines  and  Geology,  County 
of  Santa  Barbara  and  San  Luis  Obispo 
will  serve  as  co-lead  agencies  under  the 
California  Environmental  Quality  Act 
(CEQA).  The  environmental  document 
will  therefore  be  circulated  as  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Rei}ort  (HS/EIR). 

DATES:  The  scoping  comment  period 
will  expire  February  28, 1994. 

ADDRESSES:  U.S.  ArmAkirps  of 
Engineers,  ATTN:  Regulatory  Branch, 


2151  Alessandro  Drive,  suite  100, 
Ventura,  California  93001. 

FOR  FURTHER  INFORMATION:  Mr.  Michael 
Jewell.  (805)  641-0301. 

SUPPt^MENTARY  INFORMATKM: 

1.  Proposed  Action 

Coast  Rock  Products,  Inc.  (Coast 
Rock),  has  applied  to  the  Corps  of 
Engineers  for  a  section  404  individual 
permit  to  remove  sand  and  gravel 
material  from  a  seventeen-mile  stretch 
of  the  Santa  Maria  and  Sisquoc  Rivers 
over  the  course  of  the  next  25  years.  In 
1989,  the  California  Division  of  Mines 
and  Geology  (CDMG)  reported  that 
currently  permitted  sources  of 
construction-grade  aggregate  (classified 
as  MRZ-2  by  CDMG)  are  theoretically 
sufficient  to  supply  only  65  percent  of 
the  projected  aggregate  demand  in  San 
Luis  Obispo  and  Santa  Barbara  Counties 
(the  service  area)  over  the  next  50  years. 
CDMG  further  found  that  the  largest 
concentration  of  construction-grade 
material  in  the  service  area  extends 
along  these  rivers  from  a  narrow  canyon 
in  the  Sisquoc  Ranch  to  the  ancient 
floodplain  underlying  the  City  of  Santa 
Maria.  Because  much  of  this  material  is 
no  longer  accessible  due  to  surface 
improvements  or  established  land  use, 
the  most  viable  long-term  sources  have 
been  identified  to  occur  within  and 
adjacent  to  the  rivers.  Thus,  the  overall 
purpose  of  the  proposed  action  is  to 
mine  high-quality,  construction-grade 
aggregate  (MRZ-2  classified)  deposits 
from  within  the  service  area  for  the 
long-term  utilization  of  the  resource  (at 
least  the  next  25  years)  and  reclaim 
mined  lands  in  accordance  with  the 
requirements  of  the  California  State 
Surface  Mining  and  Reclamation  Act 
(SMARA). 

In  addition  to  mining  sand  and  gravel, 
Coast  Rock  proposes  several  secondary 
objectives  to  the  overall  project  purpose. 
These  include  providing  flood 
protection,  enhancing  groundwater 
recharge,  reclaiming  farm  land  lost  to 
erosion  and  past  mining,  and 
establishing  wildlife  habitat 

2.  Alternatives 

At  least  the  following  alternatives  will 
be  considered:  (1)  No  action;  (2) 
applicant's  preferred  project;  (3)  off-site 
(outside  the  100-year  floodplain) 
mining;  (4)  mining  in  the  river  (within 
the  100-year  floodplain)  but  not  within 
section  404  jurisdiction;  (5)  a  reduced- 
scale  project;  and  (6)  alternative 
landuse/reclamatipn  scenarios. 

3.  Scoping  Process 

a.  Federal,  State  and  local  agencies 
and  other  interested  private  citizens  and 
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organizations  are  encouraged  to  send 
their  written  comments  to  Mr.  Michael 
Jewell  at  the  address  provided.  This 
scoping  comments  period  will  expire  45 
days  firom  the  date  of  this  notice 
appearing  in  the  Federal  Register. 

b.  Significant  issues  to  be  analyzed  in 
depth  in  the  draft  Environmental  Impact 
Statement  (DEIS)  include  hydrology/ 
hydraulics,  biological  resources,  water 
quality,  cultural  resources,  air  quality, 
transportation,  groundwater  recharge, 
noise,  aesthetics,  and  socioeconomic. 

c.  Coordination  will  be  imdertaken 
with  the  U.S.  Environmental  Protection 
Agency,  U.S.  Fish  and  Wildlife  Service, 
California  Etepartment  of  Fish  and 
Game,  State  Historic  Preservation 
Office,  and  California  Regional  Water 
Quality  Control  Board. 

d.  As  noted  above,  the  project  will 
also  undergo  review  under  the 
California  Environmental  Quality  Act.  A 
draft  EIS/EIR  will  be  published  which 
will  discuss  both  NEPA  and  CEQA 
issues. 

4.  Scoping  Meeting 

A  scoping  meeting  will  be  held  on 
Thursday,  January  27, 1994  from  1:30  to 
4:30  and  then  again  from  6:30  to  8:00  to 
assess  preliminary  issues  relative  to  the 
Coast  Rock  Mining  and  Reclamation 
Plan.  The  scoping  meeting  will  be  held 
at  the  County  Government  Center,  Board 
of  Supervisors  Hearing  Room,  511  East 
Lakeside  Parkway,  Qty  of  Santa  Maria, 
County  of  Santa  Barbara,  California. 
Participation  in  the  scoping  meeting  by 
Federal,  State  and  local  agencies,  and 
other  interested  private  citizens  and 
organizations  is  encouraged. 

5.  DEIS  Schedule 

The  current  schedule  estimates  that 
the  DEIS  will  be  available  for  pubUc 
review  and  comment  in  May  1994. 
Kenneth  L.  Denton, 
Anny  Federal  Register  Liaison  Officer. 
IFR  Doc  94-1093  Filed  1-13-94;  8:45  am) 
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Record  of  Decision:  Relocation  of  the 
Woodbridge  Research  Facility 
Electromagnetic  Pulse  Simulators 

AGENCY:  Department  of  the  Army,  DoD. 
ACnOH:  Availability  of  record  of 
decision. 

SUMMARY:  This  announces  the 
availability  of  the  Record  of  Decision 
(ROD)  regarding  the  relocation  of  the 
Army's  electromagnetic  pulse  (EMP) 
simulators  ciurently  located  at  the 
Woodbridge  Research  Facility  (WRF),  in 
Woodbridge,  Virginia,  to  a  new  location 
selected  from  six  candidate  relocation 


sites  evduated  for  the  facility.  The 
Army  has  decided  to  relocate  its  four 
existing  jsimulators,  construct  a  new 
simulat<K,  the  Vertical  EMP  Simulator- 
Second  Generation  (VEMPS  n),  and  ^ 
operate  the  new  facility  at  the 
Orogrande  Site  at  White  Sands  Missile 
Range,  Iflew  Mexico. 

SUPPLEMENTARY  INFORMATION:  On 
October!27, 1989,  the  Army  announced 
a  proposal  to  relocate  the  WRF  EMP 
simulators  to  a  new  site,  citing  the 
followic  g  reasons:  The  need  to  continue 
simulated  EMP  testing  in  accordance 
with  Ariiy  requirements,  the  desire  to 
use  the  Economics  of  collocation  of  test 
operations,  and  the  concern  to  adjust  to 
the  rapiAly  expanding  population  in  the 
Woodbridge  and  Northern  Virginia 
areas.  In  1991,  after  the  Army 
announded  its  proposal  to  relocate  the 
WRF  EN  \P  simulators,  the  WRF  was 
designat  ed  for  closure  in  accordance 
with  the  Defense  Base  Closure  and 
Reahgniaent  Act  (Pub.  L.  101-510).  The 
Army  is  planning  to  close  the  WRF  in 
Septemler  1994. 

As  pn  sented  in  the  Final  HIS,  the 
Departnient  of  the  Army's  proposed 
action  is  to  relocate  its  existing 
electronlagnetic  pulse  (EMP)  simulators 
from  the  Woodbridge  Research  Facility, 
Woodbr  dge,  Virginia,  construct  a  new 
simulate  r.  the  Vertical  EMP  Simulator  11 
(VEMPS  n),  and  operate  them  at  a  site 
selected  from  six  candidate  sites  at 
Army  in  stallations  in  Arizona,  New 
Mexico,  and  Utah.  This  action  entails 
the  disn  antling  of  the  existing  EMP 
simulate  rs  at  the  WRF,  transporting  the 
equipmt  nt  to  the  selected  new  site, 
preparal  ion  of  the  site  facilities  at  the 
new  loG  ition  and  the  construction  and 
operation  of  the  EMP  simulators  at  the 
new  sita. 

Coimail  on  Environmental  Quality 
regulations  (40  CFR  1505.2)  for 
implementing  the  provisions  of  the 
National  Environmental  Policy  Act 
direct  the  preparation  of  a  public  Record 
of  Decision  concerning  decisions 
reached  on  actions  considered  in 
Environmental  Impact  Statements.  The 
relocation  of  the  WRF  EMP  simulators 
to  a  new  location  and  its  potential 
impacts  have  been  discussed  in  the  final 
environinental  documents  filed  with  the 
Environinental  Protection  Agency,  as 
announded  on  November  26, 1993  (58 
FR,  No^26;  p.  62345). 

The  lODD  identifies  the  Orogrande 
Site  as  tne  site  for  construction  of  the 
new  facility  and  simimarizes  the 
alternatives  considered,  the  basis  for 
selection  of  this  site,  and  measures  that 
will  be  \  inderiaken  to  minimize 
environ  nental  effects.  This  site  was 
both  the  Army's  preferred  site  and  the 
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environmentally  preferred  site  because 
Orogrande  is  the  location  of  the  U.S. 
Army  Test  and  Evaluation  Command 
Nuclear  Effects  Directorate,  and 
essentially  all  Army  scientists  and 
engineers  who  perform  EMP  testing  are 
located  in  this  area,  thus  simplifying 
logistics  for  operating  the  site.  Further, 
the  availability  of  these  technologists 
and  easily  accessible  operations  and 
maintenance  support  from  the  main 
post  area  at  WSNW  simplifies  test 
support  logistics,  thereby,  minimizing 
the  costs  and  time  required  to  complete 
tests.  Additionally,  laboratory  and 
administrative  space  is  available  at  the 
existing  Nuclear  Effects  Directorate 
offices,  thereby  minimizing  the  dollar 
investment  to  construct  the  site.  The 
utilization  of  these  spaces  also 
eliminates  the  grouind  disturbance  and 
loss  of  biological  habitat  and 
archeological  resources  associated  with 
constructing  the  administrative  staging 
areas  and  buildings,  the  need  to 
construct  four  miles  of  security  fencing 
and  perimeter  roadways,  thus  reducing 
cost  and  additional  loss  of  biological 
habitat  and  archeological  resources,  and 
the  impact  to  biological  species.  Also 
the  roadways  and  test  areas  of  the  EMP 
facilities  can  be  sited  to  avoid 
archeological  resources  and  their 
operation  at  the  Orogrande  Site  will 
have  the  least  impact  on  the  operations 
and  facihties  at  WSMR. 

Interested  individuals  or 
organizations  may  obtain  copies  of  the 
ROD  by  contacting:  U.S.  Army  Research 
Laboratory,  Attn:  David  Davison 
(AMSRL-CP-S-PA),  2800  Powder  Mill 
Road,  Adephi,  MD  20783-1145,  (301) 
394-3590. 

Dated:  January  6, 1994. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA(IX6-E). 
[FR  Doc.  94-899  Filed  1-13-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
14. 1994. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Af&irs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
l>e  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obfigations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection:  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 

Dated:  January  10, 1994. 

Caiy  Green, 

Director.  Information  Resources  Management 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  to  Participate  in  the 

State  Student  Incentive  Grant 

Program. 
Fivquency:  Annually. 


Federal  Register  /  Vol.  59.  No.  10  /  Friday.  January  14,  1994  /  Notices  2383 


Affected  Public:  State  or  local 

governments. 
Reporting  Burden: 

Responses:  57 

Burden  Hours:  228 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  form  will  be  used  by  the 

State  Educational  agencies  to  apply 

for  funding  under  the  State  Student 

Incentive  Grant  Program.  The 

Department  will  use  the  information 

to  make  grant  awards. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  State  Siureys  for  the  IDrug-Free 
Schools  and  Communities  Act — 
Outcomes  of  State  and  Local 
Programs. 

Frequency:  One  time. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 
Responses:  104 
Burden  Hours:  5,720 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  study  will  be  used  to 
describe  state  and  local  activities 
associated  with  DFSCA  programs  and 
to  prepare  a  1991-1993  biennial 
performance  report  to  Congress.  The 
Department  will  use  the  information 
to  improve  the  administration  of 
DFSCA-funded  programs  and  to 
provide  support  to  strengthening 
state-level  evaluation  activities. 

[FR  Doc.  94-906  Filed  1-13-94;  8.45  am) 
BILUNQ  COOE  4000-01-M 

CFDA  No:  84.097A 

Law  SctYool  Clinical  Experience 
Program;  Technical  Assistance 
Workshop 

AGENCY:  Law  School  CUnical 
Experience  Program,  Education. 
ACTION:  Notice  of  technical  assistance 
workshop. 

SUMMARY:  The  Department  of  Education 
will  conduct  a  technical  assistance 
workshop  to  assist  prospective 
applicants  in  developing  applications 
for  the  Law  School  Clinical  Experience 
Program  for  fiscal  year  1994. 
Reservations  are  not  required  for 
attendance  at  this  workshop,  which  will 
be  conducted  from  9  a.m.  to  3  at  the  site. 
The  date  and  workshop  location  are  as 
follows: 

Date:  Friday,  January  14, 1994. 
Location:  Federal  Office  Building  6, 
Henry  Barnard  Auditorium  (Room 


1134),  400  Maryland  Avenue,  SW.. 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATXM  CONTACT:  John 
J.  Lank,  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW.,  ROB-3, 
room  3106B,  Washington,  DC  20202- 
5251.  Telephone:  (202)  708-7863. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  1134u. 
1134V. 

Dated:  January  12. 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  94-1107  Filed  1-12-94: 12.51  pm) 

BILUMO  CODE  4000-01-P 

Office  of  Postsecondary  Education 

Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee;  Meeting 

AGENCY:  Office  of  Postsecondary 
Education.  Department  of  Education. 
ACTION:  Notice  of  first  meeting  of  the 
Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee. 

summary:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
4heir  opportunity  to  attend. 
DATES:  January  26-27.  1994  from  9  a.m. 
to  5  p.m. 

location:  The  Radisson  Plaza  Hotel  at 
Mark  Center.  5000  Seminary  Rnad. 
Alexandria.  Virginia,  22311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck,  Office  of  the  Assistant  for 
Postsecondary  Education.  U.S. 
Department  of  Education.  400  Mar^'land 
Avenue,  SW.  (room  4082,  ROB-3). 
Washington.  DC  20202-5100, 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  Jhe  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m  and  8 
p.m..  Eastern  Time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  Direct 
Student  Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  is 
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established  by  sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;  20  USC 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  Lm  101-648,  as 
amended;  5  U.S.C.  561).  The  Advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  the  Direct  Student  Loan 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Act  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  into  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  students 
and  eligible  parents  of  such  students. 

The  meeting  is  open  to  the  public. 
The  agenda  for  the  initial  meeting  will 
include  discussion  of  the  committee's 
organizational  structure  and  protocols, 
and  establish  a  schedule  to  negotiate 
proposed  rules  by  the  simuner. 

Records  are  kept  of  all  committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082,  ROB-3.  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9  a.m.  to  5  p.m.  weekdays,  except 
Federal  holidays. 
David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. 
IFR  Doc.  94-948  Filed  1-13-94:  8:45  ami 
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DEPAFrnMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commis  ton 

[Docket  N  >s.  ER94-347-000  through  ER94- 
887-000] 

Electric  Mate  Filings  Made  Between 
DecemtMr  22, 1993  and  January  3, 
1994,  Inauding  Amnesty  Filings; 
Notice  01  Certain  Rate  FHIngs 

January  V ,  1994. 

The  Cc  mmission  has  received  438 
rate  filinj  ;s,  made  under  section  205  of 
the  Federal  Power  Act,  during  the 
period  C*cember  22, 1993  through 
January  3, 1994.  Many  of  the  filings 
reflect  th  i  submission  of  multiple 
agreemei  ts  for  Commission  review. 
Most  of  t  le  filings  have  been  made  to 
take  advi  ntage  of  a  general  amnesty 
period,  announced  on  July  30, 1993.  for 
the  filinfl  of  agreements  imder  which 
jurisdictional  service  was  being 
provideq  as  of  that  date  imder 
previousiy-unfiled  rates,  terms  and 
conditioflis.  See  Prior  Notice  and  Filing 
Requirements  Under  Part  II  of  the 
Federal  Power  Act.  64  FERC 1  61,139. 
reh'g  denied,  65  FERC  1  61,081  (1993). 

Attachment  A  to  this  notice  lists  all  of 
these  rati  filings  in  chronological  and 
numerical  order,  starting  with  filings 
made  on  December  22, 1993. 
Attachment  B  to  this  notice  lists  all  of 
these  filijigs  in  alphabetical  order,  by 
applicant. 

Because  of  the  extremely  large 
number  of  rate  filings  made  during  the 
period  December  22, 1993  through 
January  ;  i,  1994,  the  Commission  is 
unable  t(  i  issue  individual  notices  of 
filing  for  each  of  the  fiUngs  made  during 
this  period.  In  order  to  ensure  issuance 
of  notice  of  filings  at  the  earliest 
possible  date,  and  to  allow  sufficient 
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■  If  an  individual  notice  of  filing  has  issued  or 
doM  issue  in  any  on«  of  the  enumerated  dockets. 
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time  for  review  and  response,  the 
Commission  hereby  issues  this  single 
notice  for  all  of  the  filings  listed  in  the 
Attachments.  >  Any  person  desiring  to 
inspect  a  copy  of  any  of  the  filings  may 
do  so  during  normal  business  hours  in 
the  Commission's  public  reference 
room,  room  3104, 941  North  Capitol 
Street  NE.,  Washington.  DC  20426.  (Of 
course,  customers  to  the  filed 
agreements  and,  in  many  cases,  affected 
state  commissions  already  have  actual 
notice  of  the  contents  of  the  filings  by 
virtue  of  the  Commission's  regulations, 
see  18  CFR  35.2(d)). 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  enumerated  filings 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedixre.  18  CFR  385.211, 
385.214.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
any  of  the  proceedings.  Any  person 
desiring  to  become  a  party  must  file  a 
motion  to  intervene. 

Motions  or  protests  in  response  to 
filings  made  from  December  22. 1993 
through  December  27, 1993.  as 
indicated  in  the  Attachments,  should  be 
filed  on  or  before  January  19, 1994. 
Motions  or  protests  in  response  to 
filings  made  from  December  28. 1993 
through  December  29, 1993  should  be 
filed  on  or  before  January  20, 1994. 
Motions  or  protests  in  response  to 
filings  made  from  December  30, 1993 
through  January  3, 1994  should  be  made 
on  or  before  January  21, 1994. 
Lois  D.  Cashell. 
Secretary. 


A.— Chronological  List  of  iIate  Filings  Between  December  22, 1993  and  January  3, 1994 

Niagara  Mohawk  Power  Corporatiof  „ 12-22-93 

Put*c  Service  Co.  at  New  Mexico  . . 12-22-93 

MIOwest  Power  Systems  Inc . 12-22-93 

Jersey  Central  Pwr  &  Light,  et  al .. , 12-22-93^ 

Midwest  Power  Systems.  Irtc '. . 12-22-93 

Pactficorp , 12-22-93 

Pacificorp , „ 12-22-93 

PacifiCofp _ 12-22-93 

Public  Service  Co  of  New  Mexico  „ 12-22-93 

Nevada  Power  Company „ _„ 12-22-93 

Nevada  Power  Company 12-22-93 

Nevada  Power  Company „ .... .  12-22-93 

Nevada  Power  Company „ „. .......... . . 12-22-93 

San  Diego  Gas  &  Electric _ 12-22-^ 

Put)llc  Svc  Electric  &  Gas  Co,  et  al  , ,. 12-22-93 

Public  Svc  Electric  &  Gas  Co,  et  al  „ 12-22-93 

Portland  General  Electric  Company 12-22-93 

Arizona  Putjiic  Service  Company  „ „.. , 12-22-93 

Western  Resources,  Inc 12-22-93 


then  that  r  itice  will  control  the  deadline  for 
interventi(ps  and  protests. 
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Western  Resources,  Inc 

Westem  Resources,  Inc „„ 

Georgia  Power  Company 

Wisconsin  Power  &  Light  Company  .... 
Black  Hills  Power  &  Light  Company  .... 

New  England  Power  Company 

New  England  Power  Company 

Midwest  Power  Systems,  Inc 

New  England  Power  Company 

Put)lic  Service  Co.  of  New  Mexico  

Put)lic  Service  Co.  of  New  Mexico  

Public  Service  Co.  of  New  Mexico  

Public  Sen/ice  Co.  of  New  Mexico 

Florida  Power  Corporation 

Florida  Power  Corporation  

Puget  Sound  Power  &  Light  Company 
Puget  Sound  Power  &  Light  Company 
Puget  Sound  Power  &  Light  Company 
Puget  Sound  Power  &  Light  Company 
Puget  Sound  Power  &  Light  Company 
Puget  Sound  Power  &  Light  Company 

Ollahoma  Gas  and  Elec.  Company  

Public  Service  Co.  of  New  Mexico  

Tenaska  Power  Services  Company 

Allegheny  Power  Service  Corporation  . 

Consumers  Power  Company  

Washington  Water  Power  Company  .... 
Washington  Water  Power  Company  .... 
Washington  Water  Power  Company  .... 
PutjIic  Service  Elec.  &  Gas  Company  . 
Put)lic  Service  Elec.  &  Gas  Company  . 

Montana  Power  Company  

Montana  Power  Company  
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Toledo  Edison  Company 

Arizona  Public  Service  Company  
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Niagara  Mohawk  Power  Corporation  ... 
Niagara  Mohawk  Power  Corporation  ... 
Niagara  Mohawk  Power  Corporation  ... 
Niagara  Mohawk  Power  Corporation  ... 

Boston  Edison  Company  •. 

Pennsylvania  Electric  Company  

Niagara  Mohawk  Power  Corporation  ... 
Washington  Water  Power  Company  .... 

Rochester  Gas  4  Electric  Corp 
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Rochester  Gas  4  Electric  Corp 

Rochester  Gas  4  Electric  Corp 

Public  Service  Elec.  4  Gas  Company  . 
Iowa  Electric  Light  4  Power  Company 

Rochester  Gas  4  Electric  Corp 

Montana  Power  Company  
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27-93 


2366 


F«deral  Register  /  Vol.  55    Na  10  /  Ftiday.  January  14.  1994  /  Notices 


ATTACHMENT  A.— CHRONOLOGICAL  UST  OF  R4TE  FlUNGS  BETWEEN  DECEMBER  22.  1993  AND  JANUARY  3.  1994— 

Continued 


ER94~439 

000 

ER94-440 

000 

ER94~«41 

ooo 

ER94-442 

000 

ER94-443 

000 

ER94-444 

000 

ER94~445 

000 

ER94-446 

000 

ER94-i47 

000 

ER94-448 

000 

ER94-449 

000 

ER94-450 

000 

ER94-451 

000 

ER94-452 

000 

ER94-453 

oeo 

ER94-454 

000 

ER94-455 

000 

ER94-456 

000 

ER94-457 

000 

ER94-458 

000 

ER94-459 

000 

ER94~460 

000 

ER94-461 

000 

ER94-4e2 

000 

ER94-463 

000 

ER94^64 

noo 

ER94-465 

000 

ER94-466 

000 

ER94-467 

000 

ER94-468 

000 

ER94^69 

000 

ER94-470 

000 

ER94-471 

000 

ER94^72 

000 

ER94-473 

000 

ER94^74 

000 

ER94^75 

000 

ER94^76 

000 

ER94-477 

000 

ER94^78 

000 

ER94-479 

000 

ER94-4eO 

000 

ER94-481 

000 

ER94-4e3 

000 

ER94-484 

000 

ER94'485 

000 

ER94-486 

000 

ER94-487 

000 

ER94^88 

000 

ER94-489 

000 

ER94^80 

000 

ER94-491 

ooo 

ER94^92 

000 

ER94-493 

000 

ER94^94 

000 

ER94-495 

000 

ER94-^96 

000 

ER94-497 

000 

ER94^98 

000 

ER94^99 

000 

ER94-500 

000 

ER94-601 

000 

ER94-602 

000 

ER94-603 

000 

ER94-604 

ooo 

ER94-605 

000 

ER94-506 

000 

ER94-507 

000 

ER94-608 

000 

ER94-609 

000 

ER94-510 

000 

ER94-511 

000 

ER94-612 

000 

Montana  Power  Company 
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Washington  Water  Power  Company 
Penrtsyivania  Electric  Company  . 
Pennsylvania  Electric  Company  . 

Idaho  Power  Company  

Idaho  Power  Company  

Southwire  Company 

Texas-New  Mexico  Power  Company 
Texa»'^4ew  Mexico  Power  Company 

Illinois  Power  Company  

Northeast  Utiiities  Svc.  Company 
Northeast  Utilities  Svc.  Company 
Northeast  Utilities  Svc.  Company 
Kansas  City  Power  &  Light  Conpan  ' 
Kansas  City  Power  &  Light  Compen  > 
Kansas  City  Power  &  Light  Compan  i 

Pacificorp „ 

Pacificorp ^. 

Ohio  Valley  Electric  Corporation  . 
Pennsylvania  Electric  Co.,  et  al .. 
Vermont  Electric  Power  Company,  Ifc 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 

Beebee  Island  Corporation 

Moreau  Manutacturing  Corporation 

PSl  Energy,  Inc 
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Nevada  Power  Company 

Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 

Union  Electric  Company  

Montana  Power  Company  „ 

Wisconsin  Power  &  Light  Compeny 
Wisconsin  Public  Service  Corp  ... 
Arizona  Public  Service  Company  ..^.. 

Medma  Power  Company 

Public  Svc  Company  ol  New  Hamp^Sire  . 
Arizona  Public  Service  Company 
Pennsylvania  Electric  Company  ., 

Pacificorp 

New  Englarxl  Power  Company  .... 
Puget  Sound  Power  &  Light  Cornpaiy 
Puget  Sound  Power  &  Light  Compa  ly 
Puget  Sound  Power  &  Light  Compa  ly 
Puget  Sound  Power  &  Light  Compa  ry 
Puget  Sound  Power  &  Light  Compa  ly 
Puget  Sound  Power  &  Light  Compa  ry 
Puget  Sound  Power  &  Light  Compa  ly 
Puget  Sound  Power  &  Light  Compa^ 
Orange  and  Rockland  Utilities,  Inc 
Pacific  Gas  arxl  Electric  Company 
Pacific  Gas  and  Electric  Company 
Portland  General  Electric  Corripany 
Arizona  Public  Service  Company 
Public  Service  Company  of  Coloradi  i 

Alat>ama  Power  Company  

Public  Service  Company  of  Cdorad » 
Public  Service  Company  of  Colorad  t 
Public  Service  Company  of  Colorad » 
Public  Service  Company  of  Colorad  > 
Public  Service  Company  of  Colorad  > 
Public  Service  Company  of  Colorad  > 
Public  Service  Company  of  Colorad  > 
Public  Service  Company  of  Colorad  > 
Public  Service  Company  of  Colorad  > 
Public  Service  Company  of  Colorad » 
PMic  Service  Company  of  Colorad  > 
Put)lic  Service  Company  of  Colorad » 
Put)iic  Service  Company  of  Colorad  > 


Federal  Regisfer  /  Vol.  59,  No.  10  /  Friday,  January  14.  1994  /  Notices 


2367 


JMI 


12-27-«3 
1^-27-93 
12-27-93 
12-27-93 
12-27-93 
12-27-93 
12-27-93 
12-27-93 
12-27-93 
12-27-93 
12-27-93 
12-28-93 
12-2ft-93 
12-28-93 
12-28-93 
12-28-93 
12-2»-93 
12-2»-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-2&-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-«3 
12-28:-93 
12-28-93 
12-28-93 
12-28-93 
12-29-93 
12-29-93 
12-28-93 
12-23-93 
12-29-93 
12-23-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 


ATTACHMENT  A.~ChRONOLOGICAL  UST  OF  RATE  FlUNGS  BETWEEN  DECEMBER  22,  1993  AND  JANUARY  3.  1994— 

Continued 


ER94-513 

000 

ER94-514 

000 

ER94-515 

-      000 

ER94-516 

000 

ER94-517 

000 

ER94-518 

000 

ER94-519 

000 

ER94-520 

000 

ER94-521 

000 

ER94-522 

000 

ER94-523 

000 

ER94-524 

000 

ER94-525 

000 

ER94-526 

000 

ER94-527 

000 

ER94-528 

000 

ER94-529 

000 

ER94-530 

000 

ER94-531 

000 

ER94-532 

000 

ER94-533 

000 

ER94-534 

000 

ER94-535 

000 

ER94-536 

000 

ER94-537 

000 

ER94-638 

000 

ER94-639 

000 

ER94-540 

000 

ER94-641 

000 

ER94-642 

000 

ER94-643 

000 

ER94-544 

000 

ER94-645 

000 

ER94-546 

000 

ER94-647 

000 

ER94-648 

000 

ER94-649 

000 

ER94-650 

000 

ER94-651 

000 

ER94-652 

000 

ER94-653 

000 

ER94-654 

000 

ER94-655 

000 

ER94-656 

000 

ER94-557 

000 

ER94-558 

000 

ER94-559 

000 

ER94-660 

000 

ER94-661 

000 

ER94-562 

000 

ER94-563 

000 

ER94-664 

000 

ER94-565 

000 

ER94-566 

000 

ER94-567 

000 

ER94-568 

000 

ER94-569 

000 

ER94-570 

000 

ER94-671 

000 

ER94-572 

000 

ER94-673 

000 

ER94-674 

000 

ER94-675 

000 

ER94-576 

000 

ER94-577 

000 

ER94-678 

000 

ER94-579 

000 

ER94-580 

000 

ER94-681 

000 

ER94-682 

000 

ER94-683 

000 

ER94-«84 

000 

ER94-585 

000 

12- 


Public  Service  Company  of  Colorado 

Public  Service  Company  of  Colorado !."!"!!!!!""!!! " \p 

Public  Sen/ice  Company  of  Colorado ..S'"^'""Z" lo 

Public  Service  Company  of  Colorado .!!"!"!!!!!!!!!"!!"!!"         i " 12 

Public  Sen/ice  Company  of  Colorado ., !!!Z!!!!!!!!!!!" i? 

Put)lic  Service  Company  of  Colorado ..„ !.!!!!!!!!!!!!!!!!!!!!!!!!" "  -lo 

PMk  Sen^ice  Company  of  Colorado  " 

Public  Service  Company  of  Colorado 

Great  Bay  Power  Corporation 

Public  Sen^ice  Co.  of  New  Mexico  ... 
Put>llc  Service  Co.  of  New  Mexico  ... 
Public  Service  Co.  of  New  Mexico  ... 

Pennsylvania  Electric  Company  ™!!!!!!."!;w!™!!!!!! i  o 

Consumers  Power  Company Z!!""".".""!!!!!!!!!! " 10 

Pennsylvania  Electric  Company  """""""!""!!!!!!!!!.! 12 

Wisconsin  Power  and  Light  Company !!""""!""!!!"! 12 

Detroit  Edison  Company _ I!Z!"!"!! " 10 

Detroit  Edison  Company !!!!!."!™!!!!!!!!!!! " i  o 

Pacificorp Z™"""!!""!"Z!!!.™ "     12 

Philadelphia  Electric  Company ..."".. '         1  o 

PSl  Energy.  Inc ZZZZr" " V ,2 

Puget  Sound  Power  and  Light  Con^ny !.Z!™Z!. 12' 

Puget  Sound  Power  and  Light  Company  " " ,0-' 

Puget  Sound  Power  and  Light  Company i.."™  ' ,2 

Old  Dominion  Electric  Cooperative „ !.'!!."!!.".!.™" 12 

New  England  Power  Company !.™1"!"Z"!"!!".""!!" 12 

Portland  General  Electric  Company .."".".. 12 

Portland  General  Electric  Company  „ -"""!""!Z!"!"! 12 

Portland  General  Electric  Company  .".""""     12 

Portland  General  Electric  Company  ..........ZZ!Z.Z 12- 

Portland  General  Electric  Company 
Portland  General  Electric  Company 

Portland  General  Electric  Corrpany  

Portland  General  Electric  Company  ^~"""."""."i~~"!!»!!."!!!!!!"!!Z!!!!!!!!!"!!!!!!!  1 

Portland  General  Electric  Company 
Portland  General  Electric  Conpany 
Portland  General  Electric  Con^any 

Portland  General  Electric  Company •""•""•."~"Z~i!!»!!~!!!."!!!!!!"!.™!!!!Z!!!!!!!!!!!!! 12-: 


Sierra  Pacife  Power  Company 

Sierra  Pacific  Power  Company ...............~!""!!!"!""!"!!!!"!!!!!™"!!!Z! 12-' 

Sierra  Pacific  Power  Corrpany ....!!!!!!!!!!!!!!!!!"!.T.!!!!      '  " 12-' 

Sierra  Pacific  Power  Conpany !!!!!!!!"!!!," 12 


12. 
12 
12 
12 
12- 
12 
12 


Cleveland  Electric  Illuminating  Co 

Montana-Dakota  Utilities  Co 

Pennsylvania  Electric  Company  

Arizona  Public  Servne  Corrpany  

Northeast  Utilities  Service  Company 
Oregon  Trail  Elec.  Consumers  Coop 

Public  Service  Company  of  Cotorado 

Nevada  Power  Company , ....«~Zi..!."!!!Z!!!!!!™ZZZ!!!!!!!!!!Z"!"  " 1 2 

Nevada  Power  Company !!1".""!!!!!!."!!!!!!!!."ZZZ~!!!!" .       1 2 

Nevada  Power  Company „..        * ** ,0 

Nevada  Power  Company „ .,2. 

Detroit  Edison  Company !"""Z!!™"!!!."."!.."!"!!."!."."!."!!!."!!!!!!!!!!!."'""  " 12 

Toledo  Edison  Company Z!."™""!!!!!!."!!!!!!!."!."!!!."."!!!!.""" 1 2- 

Cleveland  Elec.  Illuminating  Co ""!"""!!!!!!.".."..."!!!!!!."!."!!.!!!!!.".."!!!!... 12- 

Toledo  Edison  Company „ ".""."!Z"!!!!!"ZZ..ZZZZ."ZZ"! 12- 

Cleveland  Elec.  Illuminating  Co ."."!!!!!!."!!!!!!!™!!ZZ."."!."!!!."!!!."!.".Z"" 1 2- 

Alatiama  Power  Company """"!"."!™!!!!!!"!.ZZ!!Z!."!!!!!."!.!."!"Z"!!!!!!!!.."  12- 

Southern  California  Edison  Company "i..!«"."!!™!!!.".ZZ!™!"!."!!!!."!!!,"!"*  12- 

Fk)rida  Power  &  Light  Company ~.!.."".."!..Z"!!."Z!Z!!!!!!.."..'""!!ZZ"!!!!!  12- 

Souttiem  Califomla  Edison  Co  .... ... .............. ..!!!!!!!«.'!."!."!!!!!!!!".™!"."!!!."."!!Z!!"! " 12- 

Montana  Power  Company  .".ZZ"!.!!!!!!!.'!!"!!!."™""!!ZZ!!!!.".1"!!!!!1"!!!"!."!  •  12- 

Montana  Power  Company  "!."."..Z!Z".".!"!!ZZZ"!!!"!."!!!!"*! 12- 

Montana  Power  Company  "!!."!"!!!!~!!Zi!ZZ!!!."!! " "  12- 

Montana  Power  Company  «!!ZZ1."!..Z"!."!"!"."!!"!  I'"'          1 2- 

Montana  Power  Company  .'!»."!ZZZ!!!!!!!!!!.".""!!!!!!.".".".~     '. 12-' 

Superior  Water,  Light  and  Power  Co _ !...™Z!!.."!!!!!!!!!!."!!!!!!!!! " 12-' 

Minnesota  Power  and  Light  Co  !!!.Z."..Z!..".."!!!!...Z"!"!!..!!!!"Z  12-; 

Southern  Calif.  Edison  Company  „ !!!!!!!!!!!."!!!!."!!!!!!!!!™!!!!!!!."."!!!!!!!!."!! "  12-; 

Southern  Calif.  Edison  Conpany ..!.""!."!!!"Z!!Zi!!!!Z,"!!!!!!!!!!!!!"! 12 

Southern  Calif.  Edison  Company . !!!!!!!!!!!"!ZZZ™.*Z"!!!!ZZ!"™"!!!!!!!  12-: 

Southern  Calif.  Edison  Company Z.Z....!™™!!™™!."!.*!!™!""!!!!!!!."  12-; 


-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29--93 

-29-93 

-29-93 

-29-93 

-2»-93 

-29-93 

-29-93 

-29-93 

-29-93 

29-93 

-29-93 

-29-93 

-29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

23-93 

29-93 

29-93 

29-93 

29-93 

29-^3 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

■29-93 

■29-93 

•29-93 

■29-93 

■29-93 

■29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 

29-93 
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ER94-686 

000 

ER94-687 

000 

ER94-688 

000 

ER94-689 

000 

ER94-690 

000 

ER94-691 

000 

ER94-592 

000 

ER94-693 

000 

ER94-594 

000 

ER94-595 

000 

ER94-596 

000 

ER94-598 

000 

ER94-599 

000 

ER94-600 

000 

ER94-601 

000 

ER94-602 

000 

ER94-603 

000 

ER94-604 

000 

ER94-605 

000 

ER94-€06 

000 

ER94-607 

000 

ER94-608 

000 

ER94-609 

000 

ER94-610 

ooa 

ER94-«11 

000 

ER94-612 

000 

Efl94-613 

000 

ER94-614 

000 

ER94-615 

000 

ER94-616 

000 

ER94-617 

000 

ER94-€18 

000 

ER94-619 

000 

ER94-e20 

000 

ER94-621 

000 

ER94-622 

000 

ER94-e23 

000 

ER94-624 

000 

ER94-625 

000 

ER94-626 

000 

ER94-627 

000 

ER94-628 

000 

ER94-629 

000 

ER94-630 

000 

ER94-631 

000 

ER94-632 

000 

ER94-633 

000 

ER94-634 

000 

ER94-635 

000 

ER94-636 

000 

ER94-637 

000 

ER94-638 

000 

ER94-639 

000 

ER94-640 

000 

ER94-641 

000 

ER94-642 

000 

ER94-643 

000 

ER94-644 

000 

ER94-645 

000 

ER94-646 

000 

ER94-647 

000 

ER94-648 

000 

ER94-649 

000 

ER94-650 

000 

ER94-651 

000 

ER94-652 

000 

ER94-653 

000 

ER94-654 

000 

ER94-655 

000 

ER94-656 

000 

ER94-657 

000 

ER94-658 

000 

ER94-659 

000 

JMI 


Soutttem  Calif.  Edison  Company 
Southern  Calif.  Edison  Company 
Southern  Calif.  Edison  Company 
Southern  Calif.  Edison  Company 
Southern  Calif.  Edison  Company 
Southern  Calif.  Edison  Company 
Southern  Calif.  Edison  Company 
Minnesota  Power  and  Light  Comptfiy 
Southern  Calif.  Edison  Company  , 
Southern  Calif.  Edison  Company  , 
Southem  Calif.  Edison  Company  , 
Arizona  Public  Service  Company 

Washington  Water  Power  

Washington  Water  Power  

Washington  Water  Power  , 

Washington  Water  Power , 

Washington  Water  Power  

Washington  Water  Power 

Washington  Water  Power  

Washington  Water  Power  „ 

Entergy  Services,  Irx: _ 

Entergy  Services,  Inc „..., 

Entergy  Services,  Inc 

Entergy  Services,  Irx; 

Entergy  Services,  Inc 

Entergy  Services,  Inc 

Entergy  Services,  Inc  ........ 

Missouri  Public  Service 

Missouri  Public  Service 

Missouri  Public  Service 

Southem  Calif.  Edison  Company  . 
Pennsytvania  Power  &  Light  Company 
Pennsylvania  Power  &  Light  Company 
Pervisytvania  Power  &  Light  ( 
Pennsytvania  Power  &  Light  Compiny 
Penrttytvania  Power  &  Light  Comp^ 
Penrttytviuiia  Power  &  Light  i~ 
Pennsytvania  Power  &  Light  Company 
Pennsytvania  Power  &  Light  Compt  ny 
Permsytvania  Power  &  Light  Compt  ny 
Pennsytvania  Power  &  Light  Compi  ny 
Pennsylvania  Power  &  Light  Compi  ny 
Pennsylvania  Power  &  Light  Con^x  ny 
Pennsytvania  Power  &  Light  Compi  ny 
Pennsytvartia  Power  &  Light  Comp(  iny 
Pennsylvania  Power  &  Light  Comp(  ny 
Permsylvania  Power  &  Light  Compi  ny 
Pennsytvania  Power  &  Light  Comp(  iriy 
Pennsytvania  Power  &  Light  Compfrry 
Wisconsin  Public  Service  Corp  ... 
Conr>ecticut  Valley  Elec  Co.  Inc 
Conr^ecticut  Valley  Elec.  Co.  Inc 
Central  Vermont  Public  Service  i 
Central  Vermont  Public  Service  i 
Northeast  Utilities  Service  Compan 
Northeast  Utilities  Service  Compan 
Central  Maine  Power  Company 
Ari2or»  Public  Service  Company 
Arizona  Public  Service  Company 
Black  Hills  Power  and  Light  r 

Pacificorp 

New  Yor1<  State  Elec.  &  Gas  Corp 

Duquesne  Light  Company  

Cleveland  Elec.  Ilium.  Co..  et  al 
Public  Sen/ice  Company  of  Oklahoifia 
Florida  Power  &  Light  Company  .. 

Interstate  Power  Company  

Interstate  Power  Company  

Interstate  Power  Company  

ComrTX)rTwealth  Edison  Company 

Eastern  Edison  Co.,  et  al 

Wisconsin  Power  and  Light  Comf»|iy 
Iowa  Souttiem  Utilities  Company 


Co^ 
Coto 


CompsTy 


12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-2^-93 
12-29-93 
12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-30-^ 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
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ER94-«60 

000 

ER94-661 

000 

ER94-662 

000 

ER94-663 

000 

ER94-664 

000 

ER94-665 

000 

ER94-666 

000 

ER94-«67 

000 

ER94-«68 

000 

ER94-«69 

000 

ER94-670 

000 

ER94-671 

000 

ER94-€72 

000 

ER94-673 

000 

ER94-674 

000 

ER94-675 

000 

ER94-«76 

000 

ER94-«77 

000 

ER94-678 

000 

ER94-679 

000 

ER94-«80 

000 

ER94-681 

000 

ER94-682 

000 

ER94-683 

000 

ER94-684 

000 

ER94-685 

000 

ER94-«86 

000 

ER94-687 

000 

ER94-«88 

000 

ER94-«89 

000 

ER94-690 

000 

ER94-«91 

000 

ER94-692 

000 

ER94-693 

000 

ER94-694 

000 

ER94-695 

000 

ER94-696 

000 

ER94-697 

000 

ER94-698 

000 

ER94-699 

000 

ER94-700 

000 

ER94-701 

000 

ER94-7a2 

000 

ER94-703 

000 

ER94-704 

000 

ER94-705 

000 

ER94-706 

000 

ER94-707 

000 

ER94-708 

000 

ER94-709 

000 

ER94-710 

000 

ER94-711 

000 

ER94-712 

000 

ER94-713 

000 

ER94-714 

000 

ER94-715 

000 

ER94-716 

000 

ER94-717 

000 

ER94-718 

000 

ER94-719 

000 

ER94-720 

000 

ER94-721 

000 

ER94-722 

000 

ER94-723 

000 

ER94-724 

000 

ER94-725 

000 

ER94-726 

000 

ER94-727 

000 

ER94-728 

000 

ER94-729 

000 

ER94-730 

000 

ER94-731 

000 

ER94-732 

000 

Midwest  Power  Systems  Inc 

New  England  Power  Company 

Northeast  Util.  Service  et  al , 

Connecticut  Light  and  Power  Co  . 

Pennsyfvania  Power  Company , 

Pennsylvania  Power  Company 

Midwest  Power  Systems  Inc 

Public  Sen/ice  Co.  of  New  Mexico  , 

Public  Senrice  Co.  of  New  Mexico  

Public  Sennce  Co.  of  New  Mexico 

Black  Hills  Power  and  Light  Company 
Black  HUls  Power  and  Light  Company 

Central  Maine  Power  Company 

Citizens  Utilities  Company  , 

PuWic  Service  Co.  of  New  Mexico  , 

Long  Island  Lighting  Company  

Metropolitan  Edison  Co.,  et  al 

Pacificorp .'. , 

Pacific  Gas  and  Electric  Cornpany , 

Pacificorp 

Pacificorp 

Pacificorp „., 

Sierra  Pacific  Power  Conpany , 

Sierra  Pacific  Power  Company 

Pacificofp 

Pacificorp „ 

Nevada  Power  Company  ...„ 

Nevada  Power  Company 

Sierra  Pacific  Power  Company 

El  Paso  Electric  Contpeny 

El  Paso  Electric  Company  

El  Paso  Electric  Company 

Concord  Electric  Cornpany  

Maine  Electric  Power  Cornpany,  Inc  .... 

Pacific  Gas  &  Electric  Cornpany 

Blackstone  Valley  Electric  Conpany  ... 

Montaup  Electric  Company 

Ohio  Edison  Company 

Ohto  Edison  Company 

Pacific  Gas  and  Electric  Con^Mrfy 

Pacific  Gas  and  Electric  Company 

Portland  General  Electric  Cornpany  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Conpany  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  Gerteral  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  Gerieral  Electric  Company  .... 
Portland  General  Electric  Comparty  .... 
Portland  General  Electric  Comparty  .... 
PorUartd  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 
Portland  General  Electric  Company  .... 

Pacific  Gas  and  Electric  Company  

Central  Vermont  Public  Service  Corp  .., 
Fourth  Branch  Assoc.  Mechanicvllle  ..... 
New  York  State  Elec.  and  Gas  Corp  ... 
New  York  State  Elec.  and  Gas  Corp  ... 
New  Yori(  State  Elec.  and  Gas  Corp  ... 
New  Yori(  State  Elec.  and  Gas  Corp  .... 
New  Yort(  State  Elec.  and  Gas  Corp  ..., 
Uew  York  State  Elec.  and  Gas  Corp  .... 
New  York  State  Elec.  and  Gas  Corp  .... 
New  Yort(  State  Elec.  and  Gas  Corp  .... 


12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-^ 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
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ER94-733 
ER94-734 
ER94-735 
ER94-736 
ER94-737 
ER94-738 
ER94-739 
ER94-740 
ER94-741 
ER94-742 
ER94-743 
ER94-744 
ER94-745 
ER94-746 
ER94-747 
ER94-748 
ER94-749 
ER94-750 
ER94-751 
ER94-752 
ER94-753 
ER94-754 
ER94-755 
ER94-756 
ER94-757 
ER94-758 
ER94-759 
ER94-760 
ER94-761 
ER94-762 
ER94-763 
ER94-764 
ER94-765 
ER94-766 
ER94-767 
ER94-768 
ER94-769 
ER94-770 
ER94-771 
ER94-772 
ER94-773 
ER94-774 
ER94-775 
ER94-776 
ER94-777 
ER94-778 
ER94-779 
ER94-780 
ER94-781 
ER94-782 
ER94-783 
ER94-784 
ER94-785 
ER94-786 
ER94-787 
ER94-788 
ER94-789 
ER94-790 
ER94-791 
ER94-792 
ER94-793 
ER94-794 
ER94-795 
ER94-796 
ER94-797 
ER94-798 
ER94-799 
ER94-800 
ER94-801 
ER94-e02 
ER94-803 
ER94-e04 
ER94-605 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
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my 


Southwestern  Electric  Power  Co 
New  Charleston  Power  I,  L  P  .... 

Washington  Water  Power  

Washington  Water  Power  

Washington  Water  Power  

Washington  Water  Power  

Minnesota  Power  and  Light  Compbny 
Minnesota  Power  and  Light  Comp  iny 
Minnesota  Power  and  Light  Comp  ar 
Green  Mountain  Power  Corporatic  n 
Green  Mountain  Power  Corporation 

Entergy  Services,  Inc 

Minnesota  Power  and  Light  Compbny 
Minnesota  Power  and  Light  Comp  any 

Energy  Services,  Inc 

Puget  Sound  Power  &  Light  Company 
Puget  Sound  Power  &  Light  Compan 

Puget  Sound  Power  &  Light  Company „ » . 

Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comj  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comj  any 
Puget  Sound  Power  &  Light  Comj  any 
Puget  Sound  Power  &  Light  Com(  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Puget  Sound  Power  &  Light  Comf  any 
Long  Island  Lighting  Company  ... 
Southwestern  Public  Sen/ice  Co 
Southern  Calif.  Edison  Co.,  et  al 

Westplains  Energy  

Westplains  Energy  

Westplains  Energy  

Westplains  Energy  

Gulf  States  Utilities  Company 

Georgia  Power  Comfjany 

Tucson  Elec.  Power  Company 

South  Florida  Cogeneration./ 

Idaho  Power  Comf)any 

Idaho  Power  Comp>any 

Idaho  Power  Company 

Idaho  Power  Comfany 

Idaho  Power  Comfany 

Put)lic  Service  Co.  of  New  Hampshii 

Virginia  Electric  and  Power  Comfx  my 

Black  Hills  Power  and  Light  Comp  iny 

UGl  Utilities,  Inc  

Midwest  Power  Systems  Inc 

Midwest  Power  Systems  Inc 

United  Illuminating  Comfiany  .... 
Illinois  Gas  &  Electric  Company 
New  England  Power  Comfjany  . 
Massachusetts  Electric  Comfjany 

Montana  Power  Comfjany  

Montana  Power  Company  

Montana  Power  Company  

Midwest  Power  Systems  Inc 

Iowa-Illinois  Gas  and  Electric  Co 

Midwest  Power  Systems  Inc  

Old  Dominion  Electric  Coof}erativ( 


lire 


12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-3Q-«3 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-9r 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-S3 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-QJ 
12-30-9'' 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
01-0^-94 
01-03-94 
01-03-94 
01-03-94 
01-03-94 
01-0^-94 
01-03-94 
01-03-94 
01-03-94 
01-03-94 
01-03-«4 
01-0^-94 
01-03-94 
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ER94-806 

000 

ER94-807 

000 

ER94-808 

000 

ER94-809 

000 

ER94-810 

000 

ER94-811 

000 

ER94-812 

000 

ER94-813 

000 

ER94-614 

000 

ER94-815 

000 

ER94-816 

000 

ER94-817 

000 

ER94-818 

000 

ER94-819 

000 

ER94-820 

000 

ER94-821 

000 

ER94-822 

000 

ER94-823 

000 

ER94-824 

000 

ER94-e25 

000 

ER94-826 

000 

ER94-827 

000 

ER94-828 

000 

ER94-829 

000 

ER94-830 

000 

ER94-831 

000 

ER94-832 

000 

ER94-833 

000 

ER94-634 

000 

ER94-835 

000 

ER94-636 

000 

ER94-837 

000 

ER94-838 

000 

ER94-839 

000 

ER94-840 

000 

ER94-841 

000 

ER94-842 

000 

ER94-843 

000 

ER94-844 

000 

ERg4-645 

000 

ER94-846 

000 

ER94-847 

000 

ER94-848 

000 

ER94-849 

000 

ER94-850 

000 

ER94-851 

000 

ER94-852 

000 

ER94-853 

000 

ER94-854 

000 

ER94-855 

000 

ER94-656 

000 

ER94-857 

000 

ER94-858 

000 

ER94-859 

000 

ER94-660 

000 

ER94-e61 

000 

ER94-862 

000 

ER94-863 

000 

ER94-«64 

000 

ER94-865 

000 

ER94-a66 

000 

ER94-e67 

000 

ER94-668 

000 

ER94-869 

000 

ER94-670 

000 

ER94-871 

000 

ER94-872 

000 

ER94-e73 

000 

ER94-e74 

000 

ER94-875 

000 

ER94-876 

000 

ER94-877 

000 

ER94-e78 

000 

Northern  States  Power  Company  (MN) 

Louisville  Gas  &  Electric  Company „ !!!!!!!!!!!!!!.!!!!!!™!i!!  "  " 

Carolina  Power  &  Light  Comfany  *!!™!!!™!"!I"!!!!!!."™!!"!!"""!!!      " " 

Niagara  Mohawk  Power  Corporation !"!!."!™!!!!!!!"."!!! 

Niagara  Mohawk  Power  Corporation !!!I""""!!"""!""!I"Z!!.!!! 

Canal  Electric  Company  „ 

American  Elec.  Pwr.  Svc.  Corp,  et  al  !.!!!!!!!"!.!].."!!™"!!!.""""! "" 

Westplains  Energy !!!!.!!!!!"!!!!!""!"!"!!!."! 

Norttwm  States  Power  Com(>any »!™!!!«!!!™™!!!!!!!™!]!!!! - 

Nortt)efn  States  Power  Company !!!."!™!!™!"!!™!!!!!™!!!!!!!!!!!!!!!."!"      

Norttwm  States  Power  Comf)any .i!!!!!™"™!!!!!!™!!™!!!!!!!" " " 

Northern  States  Power  Company !!.~!!!!!™!™!!!!"!™"!"!!!!!!"!!!!"!. 

Norttiem  States  Power  Comf)any  . „ ""~"™!"!".!!!™!!!!"!!!!!!™!..!!™™" 

Northern  States  Power  Comf>any ™™~!!«"!!~!"!Z"!!I!!~!!!!!!""  "! 

Northern  States  Power  Company "«!"!«™!"!!"!!!"™™!""!!~!!!!!!!""!!!!!T 

Northern  States  Power  Company ""i™!™-!!!"!"!"!"!!!"!!!!!!!!!!!!!!!!"!"~!! 

Northern  States  Power  Company  „ -!!!!!!!"""!!"!.!"!!"!!"!!!!!!"".!!"!!!!!!!!"" 

Northern  States  Power  Company "!!!!!"!!"!!"!!!!!!!!!!!"!!!!!!!!!!!!!!!!!!!!! V 

Nortf)em  States  Power  Company """"!!!!!""!"!!!!"!!!!!.!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Norttiem  States  Power  compony ..... „ !...!!!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!!!! 

Northern  States  Power  Company „ !.!.!!."!!!!!!!!!!!!"!!!!!!!!!!!!!!!!!!"!!     

Norttiem  States  Power  Company i~™~«!«!!!!!!!!!!!!!!!!!!!™!!!!!!!!!™!!!!!!!!!.™!!™ 

Norttiem  States  Power  Com|)any  . ™™!«!!".!!!!!!!!!!!!™"!.!!!!""!!!!!!!*!!!!!"" 

Northern  States  Power  Comf)any i".™!"!!«!"!!Z!""™"!""!™!."!!!!!!I!!."™7 

Northern  States  Power  Comf)any ™!."""!!!"!!"!!!!™.""!™!!!!!!™"!!!!!!!!™    '. 

Northern  States  Power  Comf>any  !!!~™!™!!!!!!!!!!!!."!!!!!!!!!!!."!!!!"" 

Northern  States  Power  Company  (MN) "i!™!.!."!!!"!!"!!!!!!!!!"""!!"!!!!.™!!!!!""! 

Nortt>em  States  Power  Comf)any !.!!"!.!„!!!!!!!!!!!!!!!!!!!!""""""""'""      ' 

Norttiem  States  Power  Comfjany i!!!™!™!!!!"!"!!!!!!!!!!!!!!!!!!!!!!!!"".!™"!!!!        * 

Northern  States  Power  Comfjany .SI'.'.""...,!'. 

Northem  States  Power  Company  (Wl)  .._ !"!!!~!!I!!!!!™!!!Z"!!!!"!"!!"ZZ 

Northem  States  Power  Company !!!!!!"!!"!."!!!!!!!!"!!!!!."!!!!!!!!!! 

Northem  States  Power  Comfjany "!""""!!"!...!"!!!.."."."."!!!!!!!!!!"! 

Norttiem  States  Power  Company ."."."..""1"!!!!!"!!!".!!!!!!!!!!!!!!.""!."!!!! 

Norttiem  States  Power  Company „ !!!!!!!!"!.!!!!!!!"!!!!!!!!!!."!."™!."!™!Zi""! 

Northem  States  Power  Company !.!..™.!!!!!."!!!!!!!!!!!!.'"!!!.™"!™"™!!!!Z 

Norttiem  States  Power  Comf)any „ !I!!!!!."!!!!!!!!!!!!"!!!!!!!!!I~!!!!™"™I 

Northem  States  Power  Company „ „. ~™!!!~~!!!~!!!!!."!!."."!!!!!!!."."!™."1"!!!!™!!! 

Norttiem  States  Power  Company ....~....!..!!!!!!"!!"!!!!!!!"!!"!!!!!!!™!!1"!! 

Norttiem  States  Power  Company !"""!!!!!"""!!!!""!"!"!!!Z™!...!!! 

Norttiem  States  Power  Company «...~.™~~.!!"!"!!"!!!!!!!™."!!!!!!~!!"!!~Z."!! 

Northem  States  Power  Comf>any !™!!~~!!™!™"!!!!""!!!!!!!!!I""!.'!~!!""." 

Northem  States  Power  Company „ !."!!!!!!™!!!!!!!"!!!""™!"..!!!!.™!™ 

Northem  States  Power  Company ~......~.!!!!!!".,."™™Z1*."!!1".".~Z 

Norttiem  States  Power  Company . "!""!!!!"!.*"!!!!!"""!!!™""!Z 

Norttiem  States  Power  Company  „ !»!!™!!Z!!"!!."!!!!!"!!™!!!!!!!!"!!!! 

Norttiem  States  Power  Comfjany „ . ~...,...^..!.!.!!!"!!!!!!!!!"!!!!!!!.~"!!"!!!!!!!!!!! 

Norttiem  States  Power  Company S"S!''""''"'''""Z"Z"""!. 

Norttiem  States  Power  Compjany  !!!!.!!"!!!!!!!!!!!!!"!!!!"!!!!.!.""! 

Northem  States  Power  Company  (MN) , 

Northem  States  Power  Company  (MN) 

Norttiem  States  Power  Company  (Mti) 

Northern  States  Power  Cocrpany  (MN) ..„ 

Northem  States  Power  Compiany  (MN) 

Norttiem  States  Power  Company  (MN) 

Norttiem  States  Power  Company  (MN) 

Northem  States  Power  Company  (MN) _ 

Northem  States  Power  Company  (MN) 

Northem  States  Power  Company  (MN) „, 

Northem  States  Power  Company  (MN) 

Northem  States  Power  Compiany  (MN) 

Northem  States  Power  Company  (MN) 

Northem  States  Power  Company  (MN) 

Northem  States  Power  Company  (Wl)  _ 

Northem  States  Power  Company  (MN) ..... 

Northem  States  Power  Company  (MN) 

Norttiem  States  Power  Company  (Wl)  

Northem  States  Power  Company  (Wl) 

Northem  States  Power  Company  (MN) 

Northem  States  Power  Company  (MN) 

Northem  States  Power  Company  (MN) 

Northem  States  Power  Company  (MN) 

Northem  States  Power  Company  (Mr>0 


01-03-94 
01-03-94 
01-03-94 
01-03-94 
01-03-94 
01-03-94 
01-03-94 
01-03-94 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
•12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 


2372 


Federal  Register  /  Vol.  59,  ^  o.  10  /  Friday,  January  14",  1994  /  Notices 


JMI 


Attachment  A.— Chronological  List  of  Rate 


ER94-879 
ER94-880 
ER94-881 
ER94-832 
ER94-883 
ER94-884 
ER94-885 
ER94-886 
ER94-887 


000 
000 
000 
000 
000 
000 
000 
000 
000 


Northern  States 
Northern  States 
Northern  States 
Northern  Stales 
Northern  States 
Northern  States 
Northern  Stales 
Northern  Slates 
PSI  Energy,  IrK 


Power 
Power 
Power 
Power 
Power 
Power 
Power 
Power 


Company  (MN) 
Company  {MN) 
Company  (MN) 
Company  (MN) 
Company  (MN) 
Company  (MN) 
Company  (MN) 
Company  (MN) 


Attachment  B.— Alphabetical  List  of  Rate 

ER94-499  000  Alabama  Power  Company  

ER94-571  000  Alabama  Power  Company  

ER94-390  000  Allegheny  Power  Service  Corporation 

ER94-812  000  American  Elec.  Pwr.  Svc.  Corp,  el  al 

ER94-364  000  Arizona  Public  Service  Company  

ER94-414  000  Arizona  Public  Service  Company  

ER94-419  000  Arizona  Public  Service  Company  

ER94-477  000  Arizona  Public  Service  Company  

ER94-480  000  Arizona  Public  Service  Company  

ER94-497  000  Arizona  Public  Service  Company  

ER94-558  000  Arizona  Public  Service  Company  

ER94-598  000  Arizona  Public  Service  Company  ...... 

ER94-644  000  Arizona  Public  Service  Company  

ER94-645  000  Arizona  Public  Service  Company  

ER94-465  000  Beebee  Island  Corporation  

ER94-370  000  Black  Hills  Power  &  Light  Company  .. 

ER94-646  000  Black  Hills  Power  &  Light  Company  .. 

ER94-670  000  Black  Hills  Power  &  Light  Company  .. 

ER94-671  000  Black  Hills  Power  &  Light  Company  .. 

ER94-791  000  Black  Hills  Power  &  Light  Company  .. 

ER94-695  000  Blackstone  Valley  Electric  Company  . 

ER94-426  000  Boston  Edison  Company  

ER94-811  000  Canal  Electric  Company  

ER94-e08  000  Carolina  Power  &  Light  Company  

ER94-643  000  Central  Maine  Power  Company  

ER94-672  000  Central  Maine  Power  Company  

ER94-€39  000  Central  Vermont  Public  Service  Corp 

ER94-640  000  Central  Verrrxint  Public  Service  Corp 

ER94-723  000  Central  Vermont  Public  Service  Corp 

ER94-673  000  Citizens  Utilities  Company  

ER94^16  000  Cleveland  Elec.  Illuminating  Co  

ER94-417  000  Cleveland  Elec.  Illuminating  Co  

ER94-568  000  Cleveland  Elec.  Illuminating  Co  

ER94-570  000  Cleveland  Elec.  Illuminating  Co  

ER94-650  000  Cleveland  Elec.  Illuminating  Co 

ER94-555  000  Cleveland  Elec.  Illuminating  Co 

ER94-656  000  Commonwealth  Edison  Company 

ER94-692  000  Concord  Electric  Company  

ER94-663  000  Connecticut  Light  and  Power  Co 

ER94-637  000  Connecticut  Valley  Elec.  Co.  Inc 

ER94-638  000  Connecticut  Valley  Elec.  Co.  Inc 

ER94-391  000  Consunners  Power  Company 

ER94-526  000  Consumers  Power  Company  

ER94-529  000  Detroit  Edison  Company  

ER94-530  000  Detroit  Edison  Company  

ER94-566  000  Detroit  Edison  Company  

ER94-649  000  Duquesne  Light  Company  

ER94-657  000  Eastern  Edison  Co.,  et  al 

ER94-689  000  El  Paso  Electric  Company  

ER94-690  000  El  Paso  Electric  Company  

ER94-691  000  El  Paso  Electric  Company  

ER94-747  000  Energy  Services,  Inc 

ER94-607  000  Entergy  Services,  Inc  

ER94-608  000  Entergy  Services,  Inc 

ER94-609  000  Entergy  Services.  Inc 

ER94-610  000  Entergy  Services.  Inc  

ER94-611  000  Entergy  Services,  Inc  

ER94-612  000  Entergy  Services.  Inc  

ER94-613  000  Entergy  Services,  Inc  

ER94-744  000  Entergy  Services.  Inc  

ER94-379  000  Ftorida  Power  Corporation 


etal 


Filings  Between  December  22,  1993  and  January  3, 1994— 
Continued 


Filings  Between  December  22,  1993  and  January  3, 


12-30r93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-28-93 

1994 
12-23-93 
12-29-93 
12-23-93 
01-03-94 
12-22-93 
12-23-93 
12-23-93 
12-2&-93 
12-28-93 
12-23-93 
12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-28-93 
12-23-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-27-93 
01-03-94 
01-03-94 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-23-93 
12-23-93 
12-29-93 
12-29-93 
12-30-93 
12-29-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-23-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-30-93 
12-23-93 
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ER94-^80 

000 

ER94-573 

000 

ER94-652 

000 

ER94-724 

000 

ER94-d68 

000 

ER94-781 

000 

ER94-521 

000 

ER94-742 

000 

ER94-743 

000 

ER94-780 

000 

ER94-444 

000 

ER94-445 

000 

ER94-784 

000 

ER94-785 

000 

ER94-786 

000 

ER94-787 

000 

ER94-788 

000 

ER94-796 

000 

ER94^49 

000 

ER94-653 

000 

ER94-654 

000 

ER94-655 

000 

ER94-436 

000 

ER94-803 

000 

ER94-659 

000 

ER94-350 

000 

ER94-453 

000 

ER94-^54 

000 

ER94-^55 

000 

ER94-675 

000 

ER94-773 

000 

ER94-807 

000 

ER94-693 

000 

ER94-798 

000 

ER94-478 

000 

ER94-676 

000 

ER94-349 

000 

ER94-351 

000 

ER94-373 

000 

ER94-660 

000 

ER94-666 

000 

ER94-793 

000 

ER94-794 

000 

ER94-802 

000 

ER94-804 

000 

ER94-681 

000 

ER94-593 

000 

ER94-739 

000 

ER94-740 

000 

ER94-741 

000 

ER94-745 

000 

ER94-746 

000 

ER94-614 

000 

ER94-615 

000 

ER94-616 

000 

ER94-656 

000 

ER94-397 

000 

ER94-398 

000 

ER94-399 

000 

ER94-^«)0 

000 

ER94-401 

000 

ER94^t38 

000 

ER94-439 

000 

ER94-440 

000 

ER94-474 

000 

ER94-675 

000 

ER94-576 

000 

ER94-577 

000 

ER94-578 

000 

ER94-679 

000 

ER94-799 

000 

ER94-«)0 

000 

ER94-601 

000 

Florida  Power  Corporation _ 

Florida  Power  &  LigW  Company 

Fkxkte  Power  &  Light  Company 

Fourth  Branch  Assoc  Mechanlcvtile  .~. 

Georgia  Power  Company 

Georgia  Power  Company 

Great  Bay  Power  Corporation „. 

Green  Mountain  Power  Corporation  .... 
Green  Mountain  Power  Corporation  .... 

Gulf  States  Utilities  Comfany 

kJaho  Power  Company  

Idaho  Power  Company  

Idaho  Power  Company  

Idaho  Power  Company  ^ , 

Idaho  Power  Company  

Idaho  Po¥»er  Company  

Waho  Power  Company  

Illinois  Gas  &  Electric  Corrjpany  

Illinois  Power  Company  _. 

Interstate  Power  Company  „ 

Interstate  Power  Company  

Interstate  Power  Company  

Iowa  Electrk:  Light  &  Power  Company 

Iowa-Illinois  Gas  and  Electric  Co 

Iowa  Southern  Utilities  Company 

Jersey  Central  Pwr  &  Light,  et  al 

Kansas  City  Power  &  Light  Company  . 
Kansas  Crty  Power  &  Light  Company  . 
Kansas  City  Power  &  Light  Company  . 

Long  Island  Lighting  Company  

Long  Island  Lighting  Company  

Louisville  Gas  &  Electric  Company 

Maine  Electric  Power  Company,  Inc 


2-23-93 
2-29-93 
2-30-93 
2-30-93 
2-22-93 
2-30-93 
2-29-93 
2-30-93 
2-30-93 
2-30-93 
2-27-93 
2-27-93 
2-30-93 
2-30-93 
2-30-93 
2-30-93 
2-30-93 

01-03-94 
2-27-93 
2-30-93 
2-30-93 
2-30-93 
2-27-93 

01-03-94 
2-30-93 
2-22-93 
2-28-93 
2-28-93 
2-2»-93 
2-30-93 
2-30-93 

01-03-94 

„ 12-30-93 

Massachusetts  Electric  Company _ 01-03-94 


Medina  Power  Company 

Metropolitan  Edison  Co..  et  al  

Midwest  Power  Systems,  Inc 

Midwest  Power  Systems.  Inc 

Midwest  Power  Systems,  Inc 

Midwest  Power  Systems,  Inc 

Midwest  Power  Systems  Inc 

Midwest  Power  Systems  Inc 

Midwest  Power  Systems  Inc 

Midwest  Power  Systems  Inc 

Midwest  Power  Systenr»s  Inc 

Minnesota  Power  and  Light  Co  

Minnesota  Power  and  Light  Company 
Minnesota  Power  and  Light  Company 
Minnesota  Power  and  Light  Company 
Minnesota  Power  and  Light  Company 
Minnesota  Power  and  Light  Company 
Minnesota  Power  and  Light  Company 

Missouri  Public  Service „ 

Missouri  Public  Service „ 

Missouri  PObtki  Service _ 

Montana-Dakota  Utilities  Co 

Montana  Power  Company  

Montarta  Power  Company  

Montana  Power  Company  

Montana  Power  Company  .„... 

Montana  Power  Company  .„ 

Montana  Power  Company  

Montana  Power  Company  

Montana  Power  Compar>y  

Montana  Power  Company  , 

Montana  Power  Company  

Montana  Power  Company  

Montana  Power  Company  .... .. 

Montana  Power  Company  

Montarta  Power  Company  , 

Montar>a  Power  Company 

Montana  Power  Company  .„.., 

Montana  Power  Company  


2-2fr-93 
2-30-93 
2-2?-93 
2-22-93 
2-23-93 
2-30-93 
2-30-93 
01-03-94 
01-03-94 
01-03-94 
01-03-94 
12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-23-93 
12-23-93 
12-23-93 
12-23-93 
12-23-93 
T2-27-93 
12-27-93 
12-27-93 
12-28-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
01-03-94 
01-03-94 
01-03-94 
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ER94-696 

000 

ER94-466 

000 

ERS4-356 

000 

ER94-357 

000 

ER94-358 

000 

ER94-359 

000 

ERS4-«02 

000 

ER94-403 

000 

ER94^04 

000 

ER94-405 

000 

ER94-406 

000 

ER94-469 

000 

ER94-562 

000 

ER94-563 

000 

ER94-564 

000 

ER94-566 

000 

ER94~686 

000 

ER94-687 

000 

ER94-734 

000 

ER94-371 

000 

ER94-372 

000 

ERW-374 

000 

ER94-484 

000 

ER94-538 

000 

ER94-661 

000 

ER94-797 

000 

ER94-648 

000 

ER94-725 

000 

ER94-726 

000 

ER94-727 

000 

ER94-728 

000 

ER94-729 

000 

ER94-730 

000 

ERQ4-731 

000 

ER94-732 

000 

ER94-347 

000 

ER94-420 

000 

ER94-422 

000 

ER94-423 

000 

ER94-424 

000 

ER94-425 

000 

ER94-428 

000 

ER94-809 

000 

ER94-B10 

000 

ER94-662 

000 

ER94-450 

000 

ER94-451 

000 

ER94-452 

000 

ER94-559 

000 

ER94-641 

000 

ER94-642 

000 

ER94-407 

000 

ER94-806 

000 

ER94-8U 

000 

ER94-ei5 

000 

ER94-ei6 

000 

ER94-817 

000 

ER94-«18 

000 

ER94-B19 

000 

ER94-620 

000 

ER94-«21 

000 

ER94-«22 

000 

ER94-823 

000 

ER94-e24 

000 

ER94-825 

000 

ER94-626 

000 

ER94-«27 

000 

ER94-828 

000 

ER94-829 

000 

ER94-830 

000 

ER94-631 

000 

ER94-832 

000 

ER94-833 

000 
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1993  AND  January  3.  1994 — 


Montaup  Electric  Company  

Moreau  Manufacturing  Corporation 

Nevada  Power  Company 

Nevada  Power  Company 

Nevada  Power  Company 

Nevada  Power  Comjsany 

Nevada  Power  Company 

Nevada  Power  Company 

Nevada  Power  Company 

Nevada  Power  Company  

Nevada  Power  Company  

Nevada  Power  Comjjany 

Nevada  Power  Company 

Nevada  Power  Company 

Nevada  Power  Company 

Nevada  Power  Company 

Nevada  Power  Company 

Nevada  Power  Company 

New  Charleston  Power  I.  L  P  

New  England  Power  Company 

New  England  Power  Company 

New  England  Power  Company 

New  Englarxl  Power  Company 

New  England  Power  Company 

New  England  Power  Company 

New  England  Power  Company 

New  yo&.  State  Elec.  and  Gas  Corf 
New  York  State  Elec.  and  Gas  Corp 

New  Yo«V  State  Elec.  and  Gas  Corp 

New  York  State  Elec.  and  Gas  Corp 

New  York  State  Elec.  and  Gas  Corp 

New  York  State  Elec.  and  Gas  Corp 

New  York  State  Elec.  and  Gas  Corp 

New  York  State  Elec.  and  Gas  Cor|^ 

New  York  State  Elec.  and  Gas  Corp 

Niagara  Mohawk  Power  Corporatiort 

Niagara  Mohawk  Power  Corporation 

Niagara  Mohawk  Power  Corporatioit 

Niagara  Mohawk  Power  Corjsoratiofli 

Niagara  Mohawk  Power  Corporation 

Niagara  Mohavyk  Power  Corporatkjrt 

Niagara  Mohawk  Power  Corjxxation 

Niagara  Mohawk  Power  Corporation 

Niagara  Mohawk  Power  Corporation 

Norttieast  Utilities  Service  Company  et  al 

Northeast  Utilities  Servne  Company  

Northeast  Utilities  Service  Company  „ 

Northeast  Utilities  Service  Company  . .. 

Northeast  Utilities  Service  Company  

Northeast  Utilities  Servk^e  Company  

Northeast  Utilities  Service  Company  , 

Northern  States  Power  Company  (MN)  ... 
Northern  States  Power  Company  (MIN)  ... 
Northern  States  Power  Company 
Norttiem  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company 
Northern  States  Power  Company  (lAN) 
Northern  States  Power  Company  . 
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1993  AND  January  3, 1994— 


12-30-93 

12-28-93 

12-22-93 

12-22-93 

12-22-93 

12-22-93 

12-23-93 

12-23-93 

12-23-93 

12-23-93 

12-23-93 

12-28-93 

12-29-93 

12-29-93 

12-29-«3 

12-29-93 

12-30-93 

12-30-93 

12-30-93 

12-23-93 

12-23-«3 

12-23-93 

12-28-93 

12-29-93 

12-30-93 

01-03-94 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-^0-93 

12-22-93 

12-23-93 

12-27-93 

12-27-93 

12-27-93 

12-27-93 

12-27-93 

01-03-94 

01-03-94 

12-30-93 

12-28-93 

12-28-93 

12-28-93 

12-29-93 

12-30-93 

12-30-93 

12-23-93 

01-03-94 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-^0-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-93 

12-30-03 

12-30-93 

12-30-03 

12-30-93 

12-30-93 


ER94-834 

000 

ER94-835 

000 

ER94-836 

000 

ER94-837 

000 

ER94-838 

000 

ER94-839 

000 

ER94-840 

000 

ER94-841 

000 

ER94-842 

000 

ER94-843 

000 

ER94-844 

000 

ER94-845 

000 

ER94-846 

000 

ER94-847 

000 

ER94-848 

000 

ER94-849 

000 

ER94-850 

000 

ER94-851 

000 

ER94-852 

000 

ER94-853 

000 

ER94-854 

000 

ER94-855 

000 

ER94-866 

000 

ER94-857 

000 

ER94-858 

000 

ER94-859 

000 

ER94-860 

000 

ER94-861 

000 

ER94-862 

000 

ER94-863 

000 

ER94-864 

000 

ER94-865 

000 

ER94-866 

000 

ER94-667 

000 

ER94-868 

000 

ER94-869 

000 

ER94-870 

000 

ER94-671 

000 

ER94-672 

000 

ER94-873 

000 

ER94-874 

000 

ER94-875 

000 

ER94-876 

000 

ER94-877 

000 

ER94-878 

000 

ER94-879 

000 

ER94-880 

000 

ER94-881 

000 

ER94-882 

000 

ER94-683 

000 

ER94-884 

000 

ER94-885 

000 

ER94-886 

000 

ER94-697 

000 

ER94-698 

000 

ER94-458 

000 

ER94-387 

000 

ER94-537 

000 

ER94-605 

000 

ER94-415 

000 

ER94-493 

000 

ER94-660 

000 

ER94-494 

000 

ER94--195 

000 

ER94-678 

000 

ER94-694 

000 

ER94-699 

000 

ER94-700 

000 

ER94-722 

000 

ER94-888 

000 

ER94-889 

000 

ER94-352 

000 

ER94-353 

000 

Northern  States  Power  Company 

Northern  States  Power  Company 

Northern  States  Power  Company  (Wl) 

Northern  States  Power  Company  

Northern  States  Power  Company  

Northern  States  Power  Company  

Northern  States  Power  Company 

Norttiem  States  Power  Company 

Northern  States  Power  Company 

Northem  States  Power  Company  

Northern  States  Power  Company  

Northem  States  Power  Company 

Northem  States  Power  Company  

Northern  States  Power  Company 

Northem  States  Power  Company 

Northem  States  Power  Company  

Northem  States  Power  Company  

Northem  States  Power  Company  

Nortt>em  States  Power  Company  

Norttiem  States  Power  Company  

Northem  States  Power  Company  

Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northern  States  Power  Company  (Wl)  . 
Northem  States  Power  Company  (MN) 
Northern  States  Power  Company  (MN) 
Northem  States  Power  Company  (Wl)  . 
Northem  States  Power  Company  (Wl)  . 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Norttiem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Pov^er  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northern  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 
Northem  States  Power  Company  (MN) 

Ohio  Edison  Company 

Ohk)  Edison  Company  „ ,. 

Ohio  Valley  Electric  Corporation 

Oklahoma  Gas  and  Elec.  Company  

OW  Dominion  Electrk;  Cooperative 

OW  Dominion  Electric  Cooperative 

Orange  &  Rockland  Utilities  Inc 

Orange  and  Rockland  Utilities,  Inc  

Oregon  Trail  Elec.  Consumers  Coop  .... 

Pactfic  Gas  and  Electrk:  Company  

Pacific  Gas  and  Electrk:  Company  

Pacific  Gas  and  Electrk:  Company  

Pacific  Gas  and  Electrk:  Company  

Pacific  Gas  and  Electric  Company  

Pacifk:  Gas  and  Electrk:  Company  

Pacific  Gas  and  Electhc  Company 

PadfKorp 

Pacifcorp 

Paciffcorp  „ 

Pacifioorp 


12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-28-93 
12-23-93 
12-23-93 
01-03-94 
12-23-93 
12-28-93 
12-29-93 
12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
01-05-94 
01-05-94 
12-22-93 
12-22-93 
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ER94-354 

000 

ER94-456 

000 

ER9*-^7 

000 

ER94-483 

000 

ER94-631 

000 

ER94-647 

000 

ER94-677 

000 

ER94-679 

000 

ERd4-680 

000 

ER94-681 

000 

ER94-684 

000 

ER94-685 

000 

ER94-427 

000 

ER9*^»42 

000 

ER94-443 

000 

ER94-459 

000 

ER94-481 

000 

ER94-525 

000 

ER94r«7 

000 

ER94-657 

000 

ER94-6ie 

000 

ER94-619 

000 

ER94-620 

000 

ER94-621 

000 

ER94-622 

000 

ER94-623 

000 

ER94-624 

000 

ER94-626 

000 

ER94-626 

000 

ER94-627 

000 

ER94-628 

000 

ER94-629 

000 

ER94-630 

000 

ER94-631 

000 

ER94-632 

000 

ER94-633 

000 

ER94-634 

000 

ER94-636 

000 

ER94-6G4 

000 

ER94-665 

000 

ER94-632 

000 

ER94-363 

000 

ER94-408 

000 

ER94-409 

000 

ER94-412 

000 

ER94-461 

000 

ER94-462 

000 

ER34-463 

000 

ER94-464 

000 

ER94-470 

000 

ER94-471 

000 

ER94-472 

000 

ER94^96 

000 

ER94-639 

000 

ER94-640 

000 

ER94-541 

000 

ER94-542 

000 

ER94-«43 

000 

ER94-644 

000 

ER94-645 

000 

ER94-646 

000 

ER94-647 

000 

ER94-548 

000 

ER94-649 

000 

ER94-660 

000 

ERd4-701 

000 

ER94-702 

000 

ER94-703 

000 

ER94-704 

000 

ER94-706 

000 

ER94-706 

000 

ER94-707 

000 

ER94-708 

000 

Pacificocp  „ „ 

Pacificorp 

Pacificoqa 

Pacificorp , 

Pacifictxp „ 

Pacificofp _ 

Pacificorp 

Pacificofp . 

Pacificorp 

Pacificorp  _ 

Pacificorp 

Pacificorp „ „ 

Penr^ytvania  Electric  Corrrpany 
Pennsylvania  Electnc  Company 
Pennsylvania  Electnc  Company 
Pennsytvania  Electric  Ga.  et  al 
Pennsylvania  Electric  Corrpany 
Pennsytvania  Electric  Company 
Perwisylvania  Electric  Company 
Pennsylvania  Electric  Company 
Pennsylvania  Power  &  Light  Co 
Pennsylvania  Power  &  Ligtrt  Co 
Pennsytvania  Power  &  Light  Co 
Pennsylvania  Power  &  Light  Co 
Pennsylvania  Power  &  Light  Co 
Pennsylvania  Power  &  Light  Co 
Pennsytvania  Power  &  Light  Co 
Pennsylvania  Power  &  LigM  Co 
Pennsylvania  Power  &  Light  Co 
Pennsytvania  Power  &  Light  Co 
Permsylvania  Power  &  Ligiit  Co 
Penr^ylvania  Power  &  LigW  Co 
Pennsylvania  Power  &  Light  Co 
Pennsytvania  Power  &  Light  Co 
Pennsylvania  Power  &  Ugttf  Co 
Pennsylvania  Power  &  Light  Co 
Pennsylvania  Power  &  Light  Co 
Penr^sytvania  Power  &  Light  Co 
Pennsytvania  Power  CorTV>any  . 
Pennsylvania  Power  Company  . 
Philadelptiia  Electric  Compare  „ 
Pordarx)  General  Electric  Compan 
Portland  Ger^eral  Electric  Compan 
Portland  General  Electric  Compan 
PortlarKl  General  Electric  Compan' 
Portlarx)  General  Electric  Comparr 
Portland  General  Electric  Compan' 
Portland  Ger>eral  Electric  Compan< 
Portland  General  Electric  Company 
Portland  General  Electric  Compan 
Portland  General  Electric  Compan 
Portland  General  Electric  Comparr 
Portland  General  Electric  Compan' 
Portland  General  Electric  Corrpan 
Portland  General  Electric  Compan; 
Portland  General  Electric  Compan; 
Portland  General  Electric  Compair 
Portland  General  Electric  Compan' 
Portland  General  Electric  Compan 
Portland  General  Electric  Comparr 
PortlarK)  General  Electric  Corrpan 
Portland  General  Electric  Compan 
Portland  General  Electric  Compan 
Portland  General  Electric  Compan 
Portland  General  Electric  Compan 
Portland  Ger^eral  Electric  Corrpan 
Portland  General  Electric  Corrpan 
Portland  General  Electric  Compan 
Portland  General  Electrte  Conpan 
Portland  General  Etectric  Conpan 
Portland  General  Electric  Conpan 
Portland  Gerteral  Electric  Corrpan 
Portland  General  Electric  Conpan 
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12-22-93 
12-28-93 
12-2&-83 
12-28-03 
12-29-93 
12-30-93 
12-30-93 
12-30-93 
1^-30-93 
12-30-93 
12-30-93 
12-30-93 
12-27-93 
12-27-93 
12-27-93 
12-28-93 
12-28-93 
12-29-93 
12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-29-93 
12-22-93 
12-23-93 
12-23-93 
12-23-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-28-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-30-43 
12-30-93 
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ER9*-70e 

000 

ER94-710 

000 

ER94-711 

000 

ERd*-712 

000 

ER9«-713 

000 

ER»^714 

000 

ERd«-715 

000 

ER04-716 

000 

ER94-717 

000 

ERa«-718 

000 

El»*-719 

000 

ER94-720 

000 

ER94-721 

000 

ER94~467 

000 

ER94-S33 

000 

ER94-887 

000 

ER94-348 

000 

ERd4-356 

000 

ER04-375 

000 

ER94-976 

000 

ER94-377 

000 

ER94-378 

000 

ER94-388 

000 

ER94-395 

000 

ER94-396 

000 

ER94-436 

000 

ER94-4e8 

000 

ERd4-600 

000 

ERd«-601 

000 

ER94-602 

000 

ERg4-«03 

000 

ERd4-604 

000 

ER94-606 

000 

ER94-606 

000 

ER94>607 

000 

ER04-60e 

000 

ER94-609 

000 

ER94-&10 

000 

ERd4-611 

000 

ER94-&12 

000 

ERM-613 

000 

ERMr^U 

000 

Efi»4-615 

000 

ERM-616 

000 

ER94^17 

000 

ER94-«18 

000 

ER94-619 

000 

ER94-«61 

000 

ER94-6eO 

000 

ERM-fiS 

000 

ERd<»-«e3 

000 
XX) 

ERd4-6e4 

ER94-789 

000 

ER94-661 

000 

000 

ER94-668 

000 

ER94-669 

000 

ER94-674 

000 

ER94-361 

000 

ER94-362 

000 

ER94-479 

000 

ER94-381 

000 

ER94-382 

000 

ER94-3a3 

000 

En94-384 

000 

ER04-38S 

000 

ER94-386 

000 

ER94-485 

000 

ER94-4«e 

000 

ERd4-4»7 

000 

ER94-^;88 

000 

ER94-489 

000 

ER94-^190 

000 

Portland  General  Electric  Conrparry 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  Gerwral  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Conpany 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Company 
Portland  General  Electric  Compai^ 

PSI  Energy,  Inc 

PSI  Energy.  Inc 

PSI  Energy.  Inc 

Public  Service  Co.  of  New  Mexico  . 
Public  Sen/ice  Co.  of  New  Mexico  . 
Public  Service  Co.  of  New  Mexico  . 
Public  Service  Co.  of  New  Mexico  . 
Public  Service  Co.  of  New  Mexico  . 
Public  Service  Co.  of  New  Mexico  . 
PubNc  Service  Co.  of  New  Mexico  . 


Public  Service  Elec.  &  Gas  Conpany 
Public  Service  Elec.  &  Gas  Company 
Put)lic  Service  Elec.  &  Gas  Company 
Public  Service  Company  of  Colorado  . 
PutiHc  Service  Company  of  Colorado  . 
Public  Service  Company  of  Colorado  . 
Public  Service  Company  of  Colorado  , 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  Colorado  . 
Public  Service  Company  of  Colorado  . 
Public  Service  Corrpany  of  Colorado 
Put)lic  Service  Company  of  Cokxado 
Public  Service  Company  of  Colorado 
PubHc  Sennce  Company  of  Colorado 
Public  Service  Coinpany  of  Colorado 
Public  Service  Company  of  Colorado 
Putilic  Service  Comparty  of  Colorado 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  Colorado 
PubNc  Seivice  Company  of  Colorado 
Public  Service  Company  of  Colorado 
Put)lic  Service  Company  of  Colorado 
Public  Service  Company  of  Colorado 
Public  Service  Comparty  of  Colorado 
Public  Service  Conpany  of  Colorado 

Public  Service  Co.  of  l^ew  Mexico 

Public  Service  Co.  of  New  Mexico 

PubHc  Service  Co.  of  ftew  Mexico 

Public  Service  Ca  of  New  Hampshire 
PMic  Service  Conpany  of  Oklahoma 

Public  Servtte  Ca  of  New  Mexico  

Public  Service  Co.  of  New  Mexico 

Put)lk:  Service  Ca  of  New  Mexk» 

PubKc  Servwe  Ca  of  New  Mexico 

Public  Svc  Electric  &  Gas  Ca  et  al 

PubUc  Svc  Electric  &  Gas  Co,  et  al 

Public  Svc  Conpany  of  New  Hampshire 
Puget  Sound  Power  &  Light  Compare  _ 
Puget  Sound  Power  &  Light  Company  _ 
Puget  Sound  Power  &.  Light  Compare  _ 
Puget  Sound  Power  &.  Light  Conpany  _ 
Puget  Sound  Power  &  Light  Company  _ 
Puget  Sound  Power  &  Light  Company  _ 
Puget  Sound  Power  &.  Light  Conpany  _ 
Puget  Sound  Power  &  Light  Conpany  _ 
Puget  SouTKl  Power  &  Light  Company  _ 
Puget  Sound  Power  &  Light  Company  _ 
Puget  Sound  Power  &  Light  Company  _ 
Puget  Sound  Power  &  Light  Company  _ 


12-30-93 
12-30-93 
12^30-93 
t2-38-93 
12-30-93 
12-30-93 
t2-30-93 
12-30-93 
12^30-93 
12^30-93 
12^<30-93 
12-30-93 
12-30-93 
12-28-93 
12-29-93 
12^28-93 
12-22-93 
12-22-93 
12-23-93 
12-23-93 
12^23-93 
12-23-93 
12-23-93 
12-23-93 
12-23-93 
12^27-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-2»-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-29-93 
12-30-93 
12-30-93 

1^-^o-9^ 

12-3e^-93 
12-30-93 
12-30-93 
12-22-93 
12^22^^3 
T2-29-93 
12^23-93 
12-23-93 
12-23-93 
12-23-93 
12-23-93 
12-23-93 
12-28-99 
12-28-93 
12-20-93 
12-28-93 
12-28-93 
12-28-93 
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&  Light  Compajty 

&  Light  Compi 

&  Light  Compajty 

&  Light  Compa  ly 

&  Light  Compai  ly 

&  Light  Compai  ly 

&  Light  Compai  ly 

4  Light  Compai  ly 

&  Light  Compai  ly 

&  Light  Compai  ly 

&  Light  Compai  ly 

&  Light  Compai  ly 

4  Light  Compai  ly 

4  Light  Compai  ly 

4  Light  Compa  ly 

Light  Compai  ly 

Light  Compai  ly 

Light  Compai  ly 

Light  Compai  ly 

Light  Compai  ly 

Light  Compai  ly 

Light  Compai  ly 

Light  Compai 

4  Light  Compaiiy 

4  Light  Compai  ly 

4  Light  Compai 

4  Light  Company 

4  Light  Compai  ly 

4  Light  Compai  ly 

4  Light  Compai  y 


ER94-491  000  Puget  Sourxl  Powe 

ER94-492  000  Puget  Sound  Powe 

ER94-534  000  Puget  Sound  Powe 

ER94-535  000  Puget  Sound  Powe 

ER94-536  000  Puget  Sound  Powei 

ER94-748  000  Puget  Sound  Powei 

ER94-749  000  Puget  Sound  Powei 

ER94-750  000  Puget  Sound  Powei 

ER94-751  000  Puget  Sound  Powei 

ER94-752  000  Puget  Sound  Powei 

ER94-753  000  Puget  Sound  Powei 

ER94-754  000  Puget  Sound  Powei 

ER94-755  000  Puget  Sound  Powei 

ER94-756  000  Puget  Sound  Powei 

ER94-757  000  Puget  Sound  Powe 

ER94-758  000  Puget  Sound  Powe 

ER94-759  000  Puget  Sound  Powe 

ER94-760  000  Puget  Sound  Powe 

ER94-761  000  Puget  Sound  Powei 

ER94-762  000  Puget  Sound  Powe 

ER94-763  000  Puget  Sound  Powei 

ER94-764  000  Puget  Sound  Powei 

ER94-765  000  Puget  Sound  Powe 

ER94-766  000  Puget  Sound  Powe 

ER94-767  000  Puget  Sound  Powe 

ER94-768  000  Puget  Sound  Powe 

ER94-769  000  Puget  Sound  Powe 

ER94-770  000  Puget  Sound  Powe 

ER94-771  000  Puget  Sound  Powei 

ER94-772  000  Puget  Sound  Powei 

ER94-430  000  Rochester  Gas  4  Electric  Corp 

ER94-431  000  Rochester  Gas  4  Electric  Corp 

ER94-432  000  Rochester  Gas  4  Electric  Corp 

ER94^33  000  Rochester  Gas  4  Electric  Corp 

ER94-434  000  Rochester  Gas  4  Electric  Corp 

ER94^37  000  Rochester  Gas  4  Electric  Corp 

ER94-360  000  San  Diego  Gas  4  Electric  

ER94-551  000  Sierra  Pacific  Power  Company 

ER94-552  000  Sierra  Pacific  Power  Company 

ER94-553  000  Sierra  Pacific  Power  Company 

ER94-554  000  Sierra  Pacific  Power  Company 

ER94-682  000  Sierra  Pacific  Power  Company 

ER94-683  000  Sierra  Pacific  Power  Company 

ER94-688  000  Sierra  Pacific  Power  Company 

ER94-783  000  South  Florida  Cogeneration  Associa 

ER94-582  000  Southern  Calif.  Edison  Company 

ER94-583  000  Southern  Calif.  Edison  Company 

ER94-584  000  Southern  Calif.  Edison  Company 

ER94-585  000  Southern  Calif.  Edison  Company 

ER94-587  000  Southern  Calif.  Edison  Company 

ER94-588  000  Southern  Calif.  Edison  Company 

ER94-589  000  Southern  Calif.  Edison  Company 

ER94-590  000  Southern  Calif.  Edison  Company 

ER94-591  000  Southern  Calif.  Edison  Company 

ER94-592  000  Southern  Calif.  Edison  Company 

ER94-595  000  Southern  Calif.  Edison  Company 

ER94-596  000  •  Southern  Calif.  Edison  Company 

ER94-775  000  Southern  Calif.  Edison  Co.,  et  al 

ER94-572  000  Southern  Calif.  Edison  Company 

ER94-574  000  Southern  Calif.  Edison  Company 

ER94-586  000  Southern  Calif.  Edison  Company 

ER94-594  000  Southern  Calif.  Edison  Company 

ER94-617  000  Southern  Calif.  Edison  Company 

ER94-733  000  Southwestern  Electric  Power  Co 

ER94-774  000  Southwestern  Public  Service  Co 

ER94-446  000  Southwire  Company 

ER94-580  000  Superior  Water,  Light  and  Power  Co 

ER94-389  000  Tenaska  Power  Services  Company 

ER94-413  000  Texas-New  Mexico  Power  Comparty 

ER94-447  000  Texas-New  Mexico  Power  Company 

ER94-448  000  Texas-New  Mexico  Power  Company 

ER94-468  000  Texas-New  Mexico  Power  Company 

ER94-418  000  Toledo  Edison  Company 
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28-93 

29-93 

29-93 

29-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

30-93 

-30-93 

-30-93 

-27-93 

-27-93 

-27-93 

-27-93 

-27-93 

-27-93 

-22-93 

-29-93 

-29-93 

-29-93 

-29-93 

-30-93 

-30-93 

-30-93 

-30-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

-29-93 

■29-93 

•29-93 

■29-93 

■29-93 

■29-93 

■29-93 

■30-93 

■29-93 

■29-93 

■29-93 

■29^3 

■30-93 

•30-93 

•30-93 

•27-93 

■29-93 

•23-93 

23-93 

27-93 

27-93 

20-93 

23-93 
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ER94-567 
ER94-569 
ER94-782 
ER94-792 
ER94-473 
ER94-795 
ER94-460 
ER94-790 
ER94-^92 
ER94-393 
ER94-394 
ER94-429 
ER94-441 
ER94-599 
ER94'-600 
ER94-601 
ER94-602 
ER94-603 
ER94-604 
ER94-605 
ER94-606 
ERS4-73S 
ER94-736 
ER94-737 
ER94-738 
ER94-365 
ER94-366 
ER94-367 
ER94-4Y0 
ER94-411 
ER94-776 
ER94-777 
ER94-778 
ER94-779 
ER94-813 
ER94-42t 
ER94-ae9 
ER84^75 
ER94p^8 
ER01  658 
ER94^76 
ER94-636 


000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
QOO 
OOO 
000 
000 
000 
000 
OOO 
000 
000 
000 
000 
OOO 
OOO 
000 
OOO 
000 
000 
OOO 
OOO 
000 
000 
000 
999 
OOO 
000 
000 
QOO 
000 
000 


Toledo  Edison  Company 

Toledo  Edison  Company 

Tucson  Elec.  Power  Company  

UGl  Utilities,  Inc 

Union  Electric  Company  

Unitetf  lltunrwiatnK)  Company 

Vermon*  Etectric  Power  Company,  Inc  _.. 
Vitginie  Elecfric  and  Power  Company  ._.. 
Washnglon  Waler  Power 
Washington  Wate*  Power 
WasNngton  Waler  Power 
Washington  Water  Power 
Washington  Wafer  Power 
Wasfnnsfort  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Washington  Water  Power 
Western  Resources,  Inc ... 
Western  Resources,  fnc ... 
Western  Resources,  Inc ... 
Westem  Resources,  Inc ... 
Wsitern  Resources,  Inc  ... 
Weslpteins  Energy  ~__.... 

Westplains  Energy 

Westplains  Energy  

Wesiplains  Energy 
westplains  Energy 
Wisconsin  Etoc 


Company  .... 
Wiaoonsin  Rower  &  Light  Company 
Wteoonaii  Power  &  Light  Company 
Wisconsin  Power  &  Light  Company 
Wisconsin  Power  4  Light  Company 

Wisconsin  Public  Service  Coip 

Wisconsin  Public  Service  Corp 


12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-28-93 
01-03-94 
12-28-93 
12-30-93 
12-23-93 
12-23-93 
12-23-93 
12-27-93 
12-27-93 
12-29-93 
12-29-93 
»2-29-93 
12-29-93 
12-29-83 
12-29-93 
12-29-93 
12-29-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
12-22-93 
12-22-93 
12-22-93 
12-23-93 
12-23-93 
12-30-93 
12-30-93 
12-30-93 
12-30-93 
01-03-94 
12-23-93 
T2-23-93 
12-28-93 
12-29-93 
12-30-93 
12-28-93 
12-30-93 
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PockMNo.  ER88-83-010alaL) 

SouttMrn  California  Edison  Co^  etaL; 
Eladric  Rata  and  Corpocati  Ragulatkm 
Rllngs 

January  7, 1994. 

Take  notice  that  the  foUowing  filingg 
hav«  been  made  with  the  Commission- 

!•  Sodficffn  Caliluiiifa  Ethson  Conpmj 

(Docket  No.  ER88-83-0101 

Take  notioe  diat  an  Dacambcr  22, 
1993,  Southern  Cahfarnia  Edison 
Companj  tendered  lot  filing  its  reJund 
repoct  in  the  Aom-nfenaad  docket 

Gonunenf  (fofrrjiamiaiy  21. 1994.  in 
accordance  with  Standan)  Paragraph  E 
at  the  end  of  dtis  notioe. 


2.  Qeotgia  P«wcr  Campany 

(Docket  No.  ER93-525-002I 

Take  notice  that  on  December  22. 
1993.  Georgia  Power  Q)mpany  (Georgia 
Power)  tendei^ed  for  filing  revised  tariff 
sheets  for  its  FERC  Electric  Tariff,  First 
Revised  Vohune  No.  2  (partial 
requirements  service  J.  "Hie  tariff  changes 
deleted  certain  resale  restrictions  as 
ordered  by  the  Commission. 

Georgia  Power  states  that  the  tariff 
changes  comi^  with  the  Commission's 
Order  of  November  19, 1993. 

Comment  date:  January  21 ,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cuhaubug  Southem  ftiwer  Company, 
Ohio  Power  Company 

[Docket  Na  ER93-837-«)0} 

Take  notice  that  on  December  22. 
1993,  American  Electric  Power  Service 
Corporation,  on  behalf  of  Cohcmbtzs 
Southern  Porwer  Company  (CSPf  and 
Ohio  Power  Company  fOPCOJ  tendered 


for  Tiling  Supplement  B  to  CSP's  FERC 
Rate  Schedule  No.  37  and  GM^Os  FERC 
Rate  Schedule  No.  74.  Supplement  B 
caps  the  transmission  rate  in  Rate 
Schedule  Nos.  37  and  74  respectively, 
for  transactions  exceeding  one  year  in 
length  at  the  level  ultimately  approved 
by  FERC  in  Docket  No.  ERg3-54O-00O. 

A  copy  of  the  fiKng  was  served  upon 
the  American  Municipal  Power-Ohio 
Inc.,  the  City  of  Columbus,  Ohio,  and 
the  Public  Utility  Commission  of  Ohio. 

Comment  date:  January  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  HeartfaiKl  Eiieigji  Sei  vices,  Fnc. 

(Docket  Na  ER94-108-0001 

Take  notice  that  on  December  22. 
1993,  Heartland  Energy  Services,  hic. 
(HESJ  tendered  for  fihng  with  the 
Federal  Ebeigy  Regulatory  Commission 
supplemental  material  relating  to  the 
above  docket. 
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Comment  date:  January  21.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  North  American  Conservation,  Inc. 

(Docket  No.  ER94-1 52-000) 

Take  notice  that  on  December  28, 
1993,  North  American  Conservation  Inc. 
tendered  for  fiUng  an  amendment  to  its 
November  12.  1993,  filing  filed  in  this 
docket. 

Comment  date:  January  18. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER94-174-OOOI 

Take  notice  that  on  December  20, 
1993.  Minnesota  Power  &  Light 
Company  (Mirmesota)  tendered  for 
filing  an  amendment  to  its  original  filing 
filed  in  this  docket  on  November  19. 
1993. 

Comment  c/afe:  January  21.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. 

(Docket  No.  ER94-308-000] 

Take  notice  that  on  December  20. 
1993,  Western  Resources,  Inc.  (WRI) 
tendered  for  filing  a  proposed  change  to 
its  Federal  Regulatory  Commission 
Electric  Service  Tariff  No.  251.  WRI 
states  the  purpose  of  the  change  is  to 
extend  the  term  of  the  existing  Electric 
Power  Supply  Contract  between  WRI 
and  the  City  of  Troy,  Kansas.  The 
change  is  proposed  to  become  effective 
February  18. 1994. 

Comment  date:  January  21. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kentucky  Utilities  Company 

(Docket  No.  ER94-309-O00) 

Take  notice  that  on  December  20. 
1993.  Kentucky  Utilities  Company  (KU) 
tendered  for  filing  a  Letter  Agreement 
with  the  City  of  Bardstown.  Kentucky  to 
provide  excess  of  normal  facilities. 

Comment  date:  January  21. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Illinois  Power  Company 

(Docket  No.  ER94-3 10-000] 

Take  notice  that  on  December  20. 
1993.  Illinois  Power  Company  (IP) 
tendered  for  filing  a  service  agreement. 
Appendix  A  to  the  Interconnection 
Agreement  between  IP  and  Southern 
Illinois  Power  Cooperative  (SIPC).  The 
Appendix  provides  for  an  additional 
point  of  intercormection  between  SIPC 
and  IP.  IP  proposes  an  effective  date  of 
November  14, 1991,  and,  therefore, 
request  waiver  of  the  Commission's 
notice  requirements. 


(f 


Copies 
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Comme,  it 
accordanc  j 
at  the  end  of 
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the  filing  have  been  served 
d  the  Illinois  Commerce 


date;  January  21.  1994,  in 
with  Standard  Paragraph  E 
'  this  notice. 


10.  New  E  igland  Power  Company 

(Docket  No  ER94-313-000) 

Take  no  ice  that  on  December  20. 
1993,  Nev  England  Power  Company 
(NEP  or  Ci  impany)  filed  a  Petition  for 
Waiver  of  Fuel  Adjustment  Clause 
Regulatioi  s  and  an  amendment  to  the 
Fuel  Adju  itment  Clause  in  NEP's  FERC 
Electric  Ti  riff.  Original  Volume  No.  1. 
NEP  reque  sts  permission  to  amend  its 
Tariff  No.  1  Fuel  Adjustment  Clause  to 
allow  flov  -through  to  customers  of 
revenues  i  nd  expenses  associated  with 
NEP's  sull  Lir  dioxide  (SO2)  allowance 
administn  tion  and  trading. 

NEP  fur  hermore  filed  a 
Compensa  ting  Generation  Agreement 
that  provii  les  for  the  sale  of  surplus  SO2 
allowance ;  if  NEP  receives  EPA 
approval  1 3  participate  in  Phase  I  of  the 
Federal  A(  ;id  Rain  Program.  NEP  also 
filed  a  ser  ice  agreement  under  its  FERC 
Electric  T(  riff,  Original  Volume  No.  5 
for  a  powc  r  sale  related  to  the  S62 
contract,  t  EP  seeks  waiver  of  the 
Commissi  m's  notice  requirements  and 
asks  that  t  le  Commission  make  each 
document  effective  in  accordance  with 
its  terms. 

Comme,  it  date:  January  21,  1994,  in 
accordanc  i  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Washi  igton  Water  Power  Company 

(Docket  No  ER94-314-O0i|) 

Take  no  ice  that  on  December  21. 
1 993 .  the  '  Vashington  Water  Power    ^ 
Company  WWP)  tendered  for  filing 
with  the  Ffederal  Energy  Regulatory 
Commission,  pursuant  to  Docket  No. 
ER93-2-o|)2  pertaining  to  final  amnesty 
for  jurisdictional  service  and  waiver  of 
notice  a  Transmission  Agreement 
between  tke  WWP  and  Bonneville 
Power  Adiiinistration  (BPA).  The 
Transmission  Agreement  provides  for 
BPA  to  tra^ismit  power  and  energy, 
associated  with  the  Colstrip  Thermal 
Generating  Plant,  to  WWP's  system. 

Comme  it  date:  January  21, 1994,  in 
accordanc ;  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  San  Diego  Gas  &  Electric  Company 

(Docket  No  ER94-315-00OI 

Take  notice  that  on  December  20, 
1993.  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing 
the  California  Transmission  System 
Participat  on  Agreement  between 
Imperial  I  rigation  District  (IID)  and 
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SDG&E,  and  the  Agreement  for 
Communication  Service  between 
SDG&E  and  IID  (collectively 
"Agreements").  . 

The  Agreements  provide  for  the 
construction  euid  operation  of  the  joint 
500  kV  transmission  line  to  supply 
SDG&E  transmission  from  the  Imperial 
Valley  Substation  to  the  Arizona- 
California  Border  and  the  associated 
communications  system.  SDG&E  request 
that  the  Commission  disclaim 
jurisdiction  over  all  or  certain  portions 
of  the  Agreements. 

Copies  of  the  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  California  and  IID. 

Comment  date:  January  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Washington  Water  Power  Company 

(Docket  No.  ER94-316-000I 

Take  notice  that  on  December  21, 
1 993 ,  the  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Docket  No. 
ER93-2-002  pertaining  to  a  final 
amnesty  for  jurisdictional  service  and 
waiver  of  notice,  a  Transmission 
Agreement  between  WWP  and 
Bonneville  Power  Administration 
(BPA).  The  Transmission  Agreement 
provides  for  BPA  to  transmit  power  an 
energy,  associated  with  a  Capacity  and 
Energy  Exchange  Agreement  WWP  and 
Pacific  Gas  and  Electric  Company,  to 
and  from  WVfP's  system. 

Comment  date:  January  21. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc  94-965  Filed  1-13-94;  8:45  am) 
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[Docket  No.  EL94-16.000  et  al.] 

Wisconsin  Electric  Power  Co.,  et  aL; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  6, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Electric  Power  Company 

(Docket  No.  EL94-16-000] 

Take  notice  that  on  December  20, 
1993,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric  or  the 
Company)  submitted  for  filing  pursuant 
to  the  policy  established  by  the 
Commission  in  an  order  issued  on 
November  29, 1993  in  Western 
Resources,  Inc.,  Docket  No.  EL93-14- 
000,  a  request  for  waiver  of  the  fuel 
clause  regulations  to  give  the  Company 
the  opportunity  to  limit  its  potential 
refund  liability  by  making  a  filing  for 
waiver  at  this  time,  after  3ie  costs  have 
been  collected.  Since  the  proceeding  in 
Docket  No.  FA88-62-O00  involves 
various  interrelated  issues  concerning 
the  Company's  recovery  of  reclamation 
costs  through  the  wholesale  fuel  clause, 
the  Company  also  requests  the 
Commission  to  defer  any  action  on  this 
filing  until  all  issues  in  that  docket  are 
before  it. 

Comment  date:  January  26, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  Corporation 

(Docket  No.  ER94-33-O001 

Take  notice  that  on  December  17, 
1993,  Florida  Power  Corporation 
requested  the  Commission  to  withdraw 
its  filing  made  on  October  IS,  1993  in 
the  above  named  docket.  That  filing 
contained  provisions  concerning 
displacement  energy  purchased  by 
Seminole  Electric  Cooperative,  Inc. 
Since  the  same  provisions  are  contained 
in  a  settlement  agreement  filed  on 
December  17, 1993,  in  Docket  No. 
ER93-299-000,  and  since  those 
provisions  constitute  an  integral  part  of 
the  settlement,  Florida  Power  states  that 
those  provisions  should  be  reviewed  as 
part  of  the  settlement  rather  than  in  this 
docket. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  New  England  Power  Company 

(Docket  No.  ER94-70-Oo9) 

Take  notice  that  on  December  15, 
1993,  New  England  Power  Company 
(NEP),  and  Boston  Edison  Company 
(BECO)  tendered  an  amendment  to  their 
filing  in  this  docket.  The  applicants 
continue  to  request  that  the  contract 
which  is  the  subject  of  this  filing  be 
deemed  effective  November  1, 1993. 

Comment  date:  January  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kentucky  Power  Company 

(Docket  No.  ER94-1 21-000) 

Take  notice  that  on  December  16, 
1993.  Kentucky  Power  Company 
(Kentucky  Power)  filed,  as  an 
amendment  to  the  filing  made  in  this 
Docket  on  October  28. 1993.  a  proposed 
form  of  service  agreement  for  proposed 
tariff  MRS-T,  and  a  service  agreement 
executed  by  the  City  of  Vanceburg, 
Kentucky  (Vancebiurg).  The  amendment 
was  submitted  in  compliance  with  a 
request  by  the  Commission's  Staff. 
Kentucky  Power  requests  an  effective 
date  of  January  1, 1994. 

Kentucky  Power  states  that  a  copy  of 
its  filing  was  served  upon  Vanceburg 
and  the  Kentucky  Public  Service 
Commission. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Black  Hills  Corporation 

(Docket  No.  ER94-1 30-000] 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  November  8, 
1993,  tendered  for  filing  an  agreement 
for  Relocation  of  Lines  and  Joint  Use  of 
Transmission  System,  dated  July  21, 
1992  (Agreement),  entered  into  between 
Black  Hills  and  Tri-County  Electric 
Association,  Inc.  (Tri-Coimty). 

The  reasons  for  the  Agreement  are  to 

Erovide  for  the  relocation  of  certain  69 
V  transmission  lines  of  Tri-County  to 
accommodate  surface  coal  mining  and 
to  provide  for  the  interconnection  of 
Neil  Simpson  Unit  No.  2,  an  80  MW 
coal-fired  electric  power  plant  under 
construction  by  Black  Hills  to  what  are 
defined  as  Joint  Use  Facilities  under  the 
terms  of  the  Agreement.  The  Agreement 
further  provides  for  the  exchange  of 
breaker  positions,  the  obligation  of 
Black  Hills  to  operate  and  maintain  the 
Joint  Use  Facilities  and  the  sharing  of 
costs  between  Black  Hills  and  Tri- 
County.  ^ 

Black  Hills  has  mn^n  amended 
filing  setting  forth  cflt  detailed  cost 


data  estimating  Operation  and 
Maintenance  Costs  of  the  Joint  Use 
Facilities  and  breakers,  the  use  of  which 
are  to  be  exchanged. 

Copies  of  the  amended  filing  were 
provided  to  Tri-County.  Basin  Electric 
Power  Cooperative,  Rushmore  Electric 
Power  Cooperative,  Inc..  Black  Hills 
Electric  Power,  Inc.,  Butte  Electric 
Cooperative.  Inc..  PacifiCorp.  the  South 
Dakota  Pubfic  Utilities  Commission,  the 
Wyoming  Public  Service  Commission, 
and  the  Montana  Public  Service 
Commission. 

Black  Hills  has  requested  that  further 
notice  requirements  be  waived  and  the 
acceptance  of  the  Agreement  for  filing 
be  entered  forthwith. 

Comment  date:  January  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Philadelphia  Electric  Company 

(Docket  No.  ER94-31 8-000) 

Take  notice  that  on  December  21, 
1993.  Philadelphia  Electric  Company. 
Public  Service  Electric  and  Gas 
Company,  Atlantic  City  Electric 
Company  and  Delmarva  Power  &  Light 
Company  (the  Peach  Bottom  Owners) 
submitted  the  Owners  Agreement  for 
Peach  Bottom  No.  2  and  3  Nuclear 
Units,  dated  November  24, 1971.  as 
supplemented,  and  asked  the 
Commission  to  disclaim  jurisdiction 
over  it.  This  Agreement,  according  to 
the  Peach  Bottom  Owners,  is  not 
required  to  be  filed  under  Section  205 
of  the  Federal  Power  Act. 

Comment  date:  January  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PacifiCorp 

(IDocket  No.  ER94-31 9-000) 

Take  notice  that  on  December  21, 
1993.  PacifiCorp,  tendered  for  filing  in 
accordance  with  Commission's  Order 
pertaining  to  agreements  involving  final 
amnesty  for  jurisdictional  service  and 
waiver  of  notice,  issued  July  30, 1993 
under  Docket  No.  PL93-2-002,  the 
Service  Agreement  between  Tri-State 
Generation  and  Transmission 
Association  Inc.  (Tri-State)  and 
PacifiCorp,  effective  September  28, 
1989. 

Copies  of  this  filing  were  supplied  to 
Tri-State,  the  Public  Utility  Commission 
of  Oregon  and  the  Utah  Public  Service 
Commission. 

PacifiCorp  requests  in  accordance 
with  18  CFR  35.11  of  the  Commission's 
Rules  and  Regulations  and  that  a  waiver 
of  prior  notice  requirements  be  granted. 

Comment  date:  January  20. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Wisconsin  Power  and  Li^  Company 

(Docket  No.  ER94-32O-000I 

Take  notice  that  on  December  21, 
1993.  Wisconsin  Power  and  Light 
Company  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
one  Letter  Agreement  between 
Wisconsin  Power  and  Light  Company 
(WP&L)  and  Water  Works  and  Lighting 
Commission  [WVVLC).  Under  the 
General  Purpose  Energy  Agreement, 
WP&L  will  make  non-Hrm  energy 
available  to  WWLC,  with  terms  and 
quantities  to  be  arranged  by  mutual 
agreement. 

Wisconsin  Power  and  Ligjit 
respectfully  requests  an  effective  date 
sixty  (60)  days  from  the  date  of  filing. 

A  copy  of  the  filing  has  been  served 
on  the  Public  Service  Commission  of 
Wisconsin. 

Comment  dote:  |anuaiy  20. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Maasachasetts  Electric  Company 

[Docket  No.  ER94-321-O001 

Take  notice  that  Massachusetts 
Electric  Company  (MECo).  on  December 
21. 1993.  tendered  for  filing  two  power 
purchases  contract  assignments  that  it 
has  entered  into  with  New  England 
Power  Company. 

Comment  date:  January  20. 1994.  in 
accordance  with  Standanl  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp 

(Docket  No.  ER94-323-000] 

Take  notice  that  PacifiCorp.  on 
December  21, 1993,  tendned  for  filing, 
in  accordance  with  18  CFR 
35.13(a)(2)(i)(C)  of  the  Commission's 
Rules  and  Regulations,  a  Wheeling 
Agreement  between  PacifiCorp  and  City 
of  Bountiful  Light  &  Power  (Bountiful 
City)  dated  October  4, 1978. 

Under  the  Wheeling  Agreement. 
PacifiCorp  provides  non-finn  wheeling 
of  energy  for  Bountifui  City. 

PacifiCorp's  filing  herein,  is  in 
response  to  the  Commission's  July  30, 
1993.  Final  Order  in  Docket  No.  PL93- 
2-000  regarding  prior  notice  and  filing 
requirements  (Final  Order).  PacifiCoqi 
requests,  pursuant  to  the  Final  Order 
and  18  CFR  35.11  of  the  Commission's 
Rules  and  Regulations  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  October  4, 1978  be 
assigned.  This  date  being  the  effective 
date  of  the  Wheeling  Agreement  Such 
waiver  will  have  no  e^ct  od  wholesale 
or  wheeling  customers  under  other  rate 
schedules. 

Copies  of  this  filing  were  supplied  to 
the  Public  Service  Coaunission  of  Utah. 
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Comi  nent  date:  January  20, 1994,  in 
accordi  nee  with  Standard  Paragraph  E 
at  the  e  id  of  this  notice. 

Standa  "d  Para^aphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motionjto  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  R^es  211  and  214  of  the 
Commssion's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  IB  CFR 
385.214).  All  such  motions  or  protests 
shouldjbe  filed  on  or  before  the 
commekit  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pvson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 

sion  and  are  available  for  public 
ion. 
elL 

94-966  Filed  1-13-94;  B:45  am] 

No.  2514-003  Virginia 

AppaHchlan  Pomor  Company; 
AvaMabUtty  of  Orsft  Envfronmonttl 
Asses  unent 

January  10, 1994. 

In  a(  cordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulaliions,  18  CFR  part  380  (Order  Na 
486.  si  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Byllesby-Buck  Hydroelectric 
Projec  .  located  on  the  New  River  in 
Carrol  County,  Virginia,  near  the  city  of 
Galax,  and  has  prepared  a  Draft 
Enviro^imental  Assessment  (DEA).  In 
the  D^,  the  Commission's  staff  has 
analysd  the  existing  and  potential 
futurepnvironmental  impacts  of  the 
pro)ecj  and  has  concluded  that  licensing 
the  preject.  with  appropriate 
envirt]  imental  protection,  mitigation, 
and  er  hancement  measxires.  vrould  not 
consti'  ute  a  major  federal  actioii  that 
would!  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
revieW  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commissioa's  offioet 
at  94llNoith  Capitol  Street.  NE.. 
Washington,  EX:  20426. 

Any  comments  should  be  filed  %vithin 
30  da]  B  from  the  date  of  this  notice  and 
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should  be  addressed  to  Lois  D.  Cashell. 

Secretary,  Federal  Energy  Regulatory 

Commission.  825  North  Capitol  Street. 

NE.,  Washington,  IX:  20426.  For  further 

information,  contact  Jerry  Ziewitz, 

Environmental  Coordinator,  at  (202) 

219-3157. 

Lois  D.  Cashen. 

Secretary. 

(FR  Doc.  94-967  Filed  1-13-94;  8:45  am) 

BajjMO  cooc  •nr-evai 


[Project  Nos.  2426-063,  et  al.) 

Hydroelectric  AppHcations;  State  of 
Caltfomia  Oepar^nent  of  Water 
Resources,  etaL 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Pmject  No.:  2426-063. 

c.  Date  Filed:  December  13, 1993. 
d>  Applicant:  State  of  California. 

Department  of  Water  Resources. 

e.  Name  of  Project:  California 
Aqueduct 

f.  Location:  The  project  is  located  in 
the  State  of  Califoinia,  San  Bernardino 
County,  12  miles  north  of  the  City  of 
San  Bernardino,  on  the  California 
Aqueduct 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(rj. 

h.  Applicant  Contact:  Viju  Patel. 
Power  Manager.  Division  of  Operations 
and  Maintenance.  Department  of  Water 
Resources.  P.O.  Box  942836, 
Sacramento.  CA  94236-0001.  (916)  653- 
3014. 

i.  F£AC  Contact:  Buu  T.  Nguyen.  (202) 
219-2913. 

j.  Comment  Date:  February  11, 1994. 

k.  Description  of  Amendment:  State  of 
California.  Department  of  Water 
Resources,  applied  for  an  amendment  of 
license  to  construct  a  new  timnel  intake 
structiue  replacing  an  existing  intake 
structure,  llie  construction  is  necessary 
because  the  existing  intake  structure 
does  not  meet  current  seismic  design 
standards  and  there  would  be  an 
unacceptably  long  interruption  in  water 
deliveries  if  the  intake  structure  be 
upgraded.  The  new  intake  structure  violl 
be  constructed  behind  an  earth  plug, 
with  the  Silverwood  Lake  level  lovrered 
to  elevation  3310  feet  during 
oonstructioo.  Upon  completion  of 
construction.  tfa«  lake  water  level  will 
be  lowered  to  elevation  of  3260  feet  for 
removing  the  earth  plug.  The  nonnal 
water  elevation  of  the  Silverwood  Lake 
is  3320  feet 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  Cl, 
andD2. 

2  a.  Type  of  Application:  Minor 
License  (Notice  of  Tendering). 

b.  Project  No. :  1 1 060-001 . 

c.  Date  Filed:  December  13,  1993. 

d.  Applicant:  ].M.  Miller  Enterprises. 

e.  Name  of  Project:  Sahko  Water 
Power  Project. 

f.  Location:  On  the  Kastelu  Drain,  an 
irrigation  return  to  the  Snake  River  in 
Twin  Falls  County,  Idaho  near  the  town 
of  Filer.  T.  9  S..  R.  15  E.,  section  13, 
Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.SC  791  (a)-825(r). 

h.  Applicant  Contact: 

J.M.  Miller  Enterprises,  Inc.,  P.O.  Box 
595.  Twin  Falls,  ID  83303.  (208) 
622-7215. 

D.W.  Bill  Block,  P.E.,  J-U-B  Engineers, 
Inc..  800  Falls  Ave.,  Twin  Falls,  ID 
83301,(208}  733-2414. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely,  (202)  219-2842. 

j.  Brief  Description  of  Project:  The 
proposed  project  will  consist  of  two 
earth-fill  dams,  each  with  an  overflow 
spillway  and  a  bypass  pipe,  an  intake 
structure,  a  penstock,  a  powerhouse 
with  an  installed  capacity  of  500 
kilowatts,  a  tailrace  channel,  a 
transmission  line  tying  into  an  existing 
Idaho  Power  Company  system,  and 
related  facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO).  as  required 
by  106,  of  the  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

1.  In  accordance  with  §  4.32(b)(7)  of 
the  Commission's  regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
the  request  on  the  Applicant. 

3  a.  Type  of  Application:  New  License 
for  Major  Project  (Tendered  Notice). 

b.  Project  No.:  2687-014. 

c.  Date  Filed:  December  20,  1993. 

d.  Applicant:  Pacific  Gas  &  Electric 
Company. 

e.  Name  of  Project:  Pit  1  Project. 

f.  Location:  On  the  Fall  River  and  the 
Pit  River,  near  the  towns  of  Fall  River 
Mills,  McArthur,  and  Bumey,  in  Shasta 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  791(a)-825(r). 


h.  Applicant  Contact:  Steve  Christ. 
Project  Manager.  Pacific  Gas  &  Electric 
Company  P.O.  Box  770000,  PlOA,  San 
Francisco.  California  94177.  (415)  973- 
2629. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Description  of  Project:  The  project 
as  licensed  consists  of:  (1)  A  15-foot- 
high  concrete  diversion  structure  on  the 
Fall  River  forming  a  small 
impoundment;  (2)  a  40-foot-high 
earthen  dam  on  the  Fall  River  forming 
a  222-acre  forebay  impoundment:  (3)  an 
intake  structure  on  each  impoundment; 
(4)  a  1,200-foot-long  canal  carrying 
water  from  each  intake  structure  to  a 
tunnel;  (5)  the  10,076-foot-long,  14-foot- 
high  tunnel;  (6)  two  1,372-foot-long 
penstocks;  (7)  a  powerhouse  containing 
two  generating  units  writh  a  total 
installed  capacity  of  61  MW;  (8)  a  1,150- 
foot-long  tailrace  returning  water  to  the 
Pit  River;  and  (9)  appurtenant  facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  STATE  HISTORIC 
PRESERVATION  OFFICER  (SHPO),  as 
required  by  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

1.  Under  §  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR 
4.32(b)(7)),  if  any  resource  agency, 
SHPO,  Indian  Tribe,  or  person  believes 
that  the  applicant  should  conduct  an 
additional  scientific  study  to  form  an 
adequate  factual  basis  for  a  complete 
analysis  of  the  application  on  its  merits, 
they  must  file  a  request  for  the  study 
with  the  Commission  not  later  than  60 
days  after  the  application  is  filed,  and 
must  serve  a  copy  of  the  request  on  the 
applicant. 

m.  The  Commission's  deadline  for  the 
applicant's  filing  of  a  final  amendment 
to  the  application  is  March  20,  1994. 

4  a.  Type  of  Application:  Subsequent 
License  (Tendered  Notice). 

b.  Project  No.:  2699-001 

c.  Date  Filed:  December  21,  1993. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Angels 
Hydroelectric  Project. 

f.  Location:  On  Angels  Creek  in 
Calaveras  County  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact: 

Shan  Bhattacharya,  Manager,  Hydro 
Generation  Department,  Pacific  Gas 
and  Electric  Company,  201  Mission 
Street,  room  1012,  P.O.  Box  770000, 
Mail  PlOA,  San  Francisco,  CA 
94177.(415)973^603. 

Annette  Faraglia,  Attorney,  Law 
Department,  Pacific  Gas  and 


Electric  Company,  77  Beale  Street, 
room  3051,  P.O.  Box  7442,  San 
Francisco,  CA  94120-7442,  (415) 
973-7145. 
Kathryn  M.  Petersen,  License 
Coordinator,  Pacific  Gas  and 
Electric  Company,  201  Mission 
Street,  room  1012,  P.O.  Box  770000, 
Mail  PlOA,  San  Francisco,  CA 
94177,  (415)  973-4054. 
i.  FERC  Contact:  Hector  M.  Perez  at 
(202)  219-2843. 

j.  Description  of  Project:  The  existing 
project  consists  of:  (1)  the  5.6-foot-high. 
64-foot-long  gunite  faced  rock-wall  and 
concrete  buttress  Angels  Diversion  Dam 
(2)  the  Upper  Angels  Canal, 
approximately  2.5  miles  long,  to  Ross 
Reservoir;  (3)  the  lOO-acre-feet  gross 
storage  capacity  Ross  Reservoir  and  a 
44-foot-high  and  710-foot-long  earthfill. 
masonry,  and  rock  structure  dam;  (5)  the 
Lower  Angels  Canal,  approximately  3.3 
miles  long;  (6)  the  Angels  Forebay  with 
a  gross  storage  capacity  of  2  acre-feet;  (7) 
the  8,624-foot-long  Angels  Penstock;  (8) 
a  powerhouse  with  an  installed  capacity 
of  1,400  kW;  and  (9)  other 
appurtenances. 

k.  Under  §4. 32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

5  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  1835-100. 

c.  Date  Filed:  October  28, 1993. 

d.  Applicant:  Nebraslca  PubUc  Power 
District. 

e.  Name  of  Project:  North  Platte/ 
Keystone  Diversion  Dam. 

f.  Location:  On  the  North  and  South 
Platte  Rivers,  Nebraska. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Mr.  R.  L. 
Peterson,  Nebraska  Pubfic  Power 
District,  P.O.  Box  310,  North  Platte,  NE 
69103  (308) 532-9200. 

i.  FERC  Contact:  Mr.  Steve  Hocking, 
(202)  219-2656. 

}.  Comment  Date:  February  28, 1994. 

k.  Description  of  proposed 
amendment:  Nebraska  Public  Power 
District,  licensee  for  the  North  Platte/ 
Keystone  Diversion  Dam  Project,  filed 
an  application  to  amend  article  401  of 
their  license.  Article  401  requires  the 
licensee  to  develop  and  maintain  eight 
islands  as  nesting  habitat  for  interior 
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least  terns  and  piping  plovers.  The 
proposed  amendment  would  allow  the 
licensee  to  substitute  up  to  four  sand 
pits  for  four  of  the  eight  islands  they  are 
required  to  develop.  The  proposed 
amendment  requires  a  plan  on  how 
these  sand  pits  would  be  developed.  A 
draft  plan  was  included  in  the  licensee's 
filing. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

6  a.  Type  of  Application:  As-Built 
Exhibits. 

b.  Project  No.:  5867-038. 

c.  Date  Filed:  July  30  and  August  19. 
1993. 

d.  Applicant:  Alice  Falls  Corporation. 

e.  Name  of  Project:  Alice  Falls  Project. 

f.  Location:  On  the  Ausable  River,  in 
Clinton  and  Essex  Counties.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Charles 
McCrath.  McGrath  Hydro.  Inc..  8  Petra 
Lane.  Clifton  Park.  NY  12205.  (518) 
464-1081. 

i.  FERC  Contact:  Paul  Shannon.  (202) 
219-2866. 

j.  Comment  Date:  February  23.  1994. 

k.  Description  of  Filings:  Alice  Falls 
Corporation  filed  as-built  exhibits  A.  F. 
and  G  in  accordance  with  article  33  of 
its  license.  The  exhibits  show  the 
constructed  configuration  of  the 
project's  features.  In  particular,  the 
exhibit  G  drawings  show  the  realigned 
transmission  line.  The  length  of  the 
transmission  line  is  1100  feet  instead  of 
the  authorized  400  feet.  The  exhibit  G 
drawings  also  show  an  additional  two 
acres  of  land  within  the  project 
boundary  around  the  realigned  portion 
of  the  transmission  line. 

1.  This  paragraph  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

7  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10867-000. 

c.  Date  Filed:  March  31. 1993. 

d.  Applicant:  Holliday  Historic 
Restoration  Associates.  Ltd. 

e.  Name  of  Project:  Holliday 
Hydroelectric  Plant. 

f.  Location:  On  the  West  Fork  of  the 
White  River,  in  Noblesville,  Hamilton 
County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  David  H. 
Kinloch.  414  South  Wenzel  Street. 
Louisville,  Kentucky  40204,  (502)  589- 
0975. 

i.  FERC  Contact:  Maiy  C.  Golato  (202) 
219-2804. 

j.  Deadline  for  Interventions  and 
Protests:  March  10, 1994. 
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k.  Sta,  us  of  Environmental  Analysis: 
This  apj  lication  has  been  accepted  for 
filing  an  j  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraf  h  D4. 

1.  Desiription  of  Project:  The  proposed 
project  (  onsists  of  the  followring 
features  (1)  An  existing  concrete  dam 
350  feet  ong  and  10  feet  high;  (2)  an 
existing  reservoir,  about  425  acres,  with 
a  norma  water  surface  elevation  of  764 
feet  mea  i  sea  level;  (3)  an  existing 
powerh<  use  containing  two  new 
turbine-  enerator  units  having  a  total 
generati  ig  capacity  of  450  kilowatts; 
and  (4)  i  ppurtenant  facilities.  The 
applican  t  estimates  that  the  total 
average  innual  generation  would  be 
1.634.00  3  kilowatthours.  The  project 
site  is  o^  .Tied  by  PSl  Energy.  Inc. 

m.  Pu  pose  of  the  Project:  All  project 
energy  g  ^nerated  would  be  utilized  by 
the  appl  cant  for  sale. 

n.  Thi ;  notice  also  consists  of  the 
followin  I  standard  paragraphs:  A3.  A9. 
Bl.and  34. 

o.  Ava  liable  Locations  of  Application: 
A  copy  <  f  the  application  is  available  for 
inspectii  in  and  reproduction  at  the 
Conimis  ion's  Public  Reference  and 
Files  Ma  ntenance  Branch,  located  at 
941  Nor(  h  Capitol  Street  NE.,  room 
3104,  W,  ishington.  IX:  20426.  or  by 
calling  (:  :02)  219-1371.  A  copy  is  also 
availabU  for  inspection  and 
reprodui  Uon  at  Mr.  David  H.  Kinloch. 
414  Soul  h  Wenzel  Street.  Louisville.  KY 
40204 (5  32) 589-0975. 

6  a.  Type  of  Application:  Original 
License  or  Major  Project. 

b.  Proj  xt  No.:  11367-001. 

c.  Datt  filed:  July  20,  1993. 

d.  Apf  licant:  Peax  Power 
Corporat  ion,  Kvaener  Venture.  Inc..  Las 
Vegas  Ei  ergy  Storage  Limited 
Partners  lip. 

e.  Nan  te  of  Project:  Sheep  Mountain 
Pumped  Storage  Hydroelectric  Project. 

f.  Loco  tion:  Predominantly  on  lands 
adminisi  ered  by  the  Bureau  of  Land 
Manager  lent  in  the  Sheep  Mountains. 
approxiifiately  19  miles  south  of  Las 
Vegas.  irtClark  County.  Nevada.  R.  60 
E.,  T.  22  S.  to  T.  25  S. 

g.  Filet  f  Pursuant  to:  Federal  Power 
Act.  16  I   S.C.  791(a)— 825(r). 

h.  App  licant  Contact:  David  Olsen, 
Presiden :.  Peak  Power  Corporation. 
4365  Exe  cutive  Drive.  Suite  900.  San 
Diego.  CA  92121.  (619)  622-7800. 

i.  FERt :  Contact:  Mr.  Michael 
Strzelecl  i.  (202)  219-2827. 

j.  Deac  line  date  for  interventions  and 
protests:  March  14. 1994. 

k.  Stat  IS  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environinental  analysis  at  this  time — see 
attached  jparagrapb  D7. 


JMI 


1.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  Five  dams,  ranging  in 
height  from  18  feet  to  130  feet,  forming 
a  50-acre  upper  reser\'oir;  (2)  a  14- foot- 
diameter.  730-foot-long  concrete  vertical 
shaft;  (3)  a  14-foot-diameter,  1.700-foot- 
long  concrete  horizontal  tunnel;  (4)  a 
1 .255-foot-long  steel  penstock;  (5)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
200  MW;  (6)  a  50-foot-high  dam  creating 
a  65-acre  lower  reservoir;  (7)  a  17.5- 
mile-long  transmission  line 
interconnecting  with  an  existing  Nevada 
Power  Company  transmission  line;  and 
(8)  appurtenant  facilities. 

m.  "This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl  and  D7. 

n.  Available  Locations  of  Application 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE..  room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  offices  of  the  Peak 
Power  Corporation  referenced  above. 

9  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.;  11454-000. 

c.  Date  filed:  December  27, 1993. 

d.  Applicant:  Magic  Water  Company, 
Inc. 

e.  Name  of  Project:  Magic  Water. 

f.  Location  .Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  on  Salmon  Falls  Creek,  in 
Twin  Falls  County,  Idaho.  Township  10 
S.,  Range  13  E.,  Section  2. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  John  J. 
Straubhar,  P.O.  Box  820.  Twin  Falls.  ID 
83303.  (208)  736-8255. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
12-fool-high  earth  and  rockfiU  dam;  (2) 
an  18  acre  reservoir  with  a  storage 
capacity  of  55-acre-feet;  (3)  a  36-inch- 
diameter.  2,584-foot-long  penstock;  (4)  a 
powerhouse  containing  a  generating 
unit  with  a  capacity  of  113  kW  and  an 
estimated  average  annual  generation  of 
900  MWh;  (5)  a  50-foot-long 
underground  transmission  line 
connecting  to  an  existing  Idaho  Power 
Company  distribution  line:  and  (6) 
appurtenant  facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  STATE  HISTORJC 
PRESERVATION  OFFICER  (SHPO).  as 


required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  council  oo 
Historic  Preservation.  36  CFR,  at  section 
800.4. 

L  Under  §4.32  (b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

m.  The  Commission's  deadline  for  the 
applicant's  filing  of  a  final  amendment 
to  the  apphcation  is  March  27. 1994. 

10  a.  Type  of  Application:  License 
(Tendered  Notice). 

b.  Project  No.:  11452-000. 

c.  Date  filed:  December  28. 1993. 

d.  Applicant:  Northern  California 
Power  Agency. 

e.  Name  of  Project:  Angels. 

f.  Location:  On  Angeh  Creek  in 
Calaveras  County,  CA. 

g.  Filed  pursuant  to  Federal  Power 
Act.  16  U.S.C.  secUons  791(a>— 825(r). 

h.  Competing  Application:  Project  No. 
2699-001,  filed  December  21.  1993. 

i.  Applicant  contact:  James  Lynch, 
Environmental  Liaison  Northern 
California  Power  Agency,  180  Cirby 
Way.  Roseville,  CA  95678;  (916)  781- 
4275. 

j.  FERC  Contact:  Hector  Perez.  (202) 
219-2843. 

k.  Description  of  project:  The  existing 
project  consists  of:  (1)  The  5.6-foot  high. 
64-foot  long  gunite  faced  rock-wall  and 
concrete  buttress  Angels  Diversion  Dam; 
(2)  the  Upper  Angels  Canal, 
approximately  2.5  miles  long,  to  Ross 
Reservoir;  (3)  the  100-acre-feet  gross 
storage  capacity  Ross  Reservoir  and  a 
44-foot  high  and  710-foot  long  earthfiU, 
masonry,  and  rock  structure  dam;  (5)  the 
Lower  Angels  Canal,  approximately  3.3 
miles  long;  (6)  the  Angels  Forebay  with 
a  gross  storage  capacity  of  2  acre-feet;  (7) 
the  8,624-foot  long  Angels  Penstock:  (8) 
a  powerhouse  with  an  installed  capacity 
of  1,400  kW;  and  (9)  other 
appurtenances. 

The  Applicant  proposes  to  remove  the 
Angels  Penstock  and  decommission 
power  generation  facilities  in  the 
existing  powerhouse. 

1.  Under  §  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  tlie  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 


apphcation  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 

the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  appUcation. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadUne  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A3.  Development  Application — ^Any 

Suahfied  development  applicant 
esiring  to  file  a  competing  application 
must  submit  to  the  Coimnission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  ncrtice  of 
intent  to  file  sucii  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 
A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  tliis 
public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


Bl.  Protests  or  Motions  to  Intervene— 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadhne  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 

all  capital  letters  the  title  

"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST',  or 
"MOTION  TO  INTERVENE '.  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-Bag^     ^ 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (tee 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108,  May  20. 1991)  that  ail 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filea  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (Febriiary 
22. 1994  for  Project  No.  10867-000).  All 
reply  comments  must  be  filed  with  the 
Commission  witliin  105  days  from  the 
date  of  this  notice  (April  25. 1994  for 
Project  No.  10867-000). 
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Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Conimission  only  upon  a  showing  of 
good  cause  or  extraordinary 
draumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST".  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APFUCATION."  "COMPETING 
APPUCATION."  "COMMENTS," 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  appUcant.  Any  of  these  documents 
must  be  Bled  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  relmence  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
sccordanoe  vrith  18  CFR  4.34(b)  and 
385.2010. 

D7.  Filing  and  Service  of  Responsive 
Documents— The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  fihngs  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
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OF  INTB  JT  TO  FILE  COMPETING 
APPUCArnON,"  or  "COMPETING 
APPUCAfnON;"  (2)  set  forth  in  the 
heading  die  name  of  the  applicant  and 
the  proje<Jt  number  of  the  application  to 
which  th^  fihng  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervenieg;  and  (4)  otherwise  comply 
with  the  Requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  documents  must  be  filed  by 
providing  the  original  and  the  nimiber 
of  copieslequired  by  the  Commission's 
regulations  to:. The  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426k,  An  additional  copy  must  be 
sent  to  Di  -ector,  Division  of  Project 
Review,  C  iffice  of  Hydropower 
Licensing ,  Federal  Energy  Regulatory 
Commiss  on,  room  1027,  at  the  above 
address. )  l  copy  of  any  protest  or  motion 
to  interve  le  must  be  served  upon  each 
represent  itive  of  the  applicant  specified 
in  the  par  icular  application. 

Dated:  Ja  luary  10, 1994.  Washington,  DC 
Lois  D.  Cai  bell. 
Secretary. 

(PR  Doc.  9'  -968  Filed  1-13-94;  8:45  am) 
BiLUNO  coo  ■  STir-ei-p 


[Docket  N< . 

Equitrana , 
Certificat » 


CP94-62-000.etal.] 

Inc.,  et  al.;  Natural  Gas 
Filings 


January  7,  |994. 

Take  nc  Uce  that  the  following  filings 
have  been  made  with  the  Commission: 

l.Equitrans,  Inc. 

I  Docket  No  CP94-52-000I 

Take  nc  lice  that  on  December  22, 
1993,  Equ  trans.  Inc.  (Equitrans),  3500 
Park  Lane ,  Pittsburgh,  Pennsylvania 
15275,  fil(  d  a  revision  to  a  prior  notice 
request  it  hied  on  November  3,  1993, 
with  the  Commission  in  Docket  No. 
CP94-52-ID00  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  foriauthorization  to  construct  and 
operate  a  Sales  tap  under  Equitrans's 
blanket  c«  rtificates  issued  in  Docket 
Nos.  CP82  -508-000  and  CP86-676-000 
pursuant  fp  Section  7  of  the  Natural  Gas 
Act,  all  asmore  fully  set  forth  in  the 
request  which  is  open  to  the  public  for 
inspection. 

Equitraqs  inadvertently  proposed  to  a 
install  a  s^les  tap  in  the  City  of 
Monongahela  Township.  Washington 
County,  Pennsylvania,  to  provide  gas 
service  to  Equitable  Gas  Company,  a 
division  of  Equitable  Resources,  Inc. 
(Equitablel.  Equitrans  converted  its  sales 
entitlemei  ts  on  September  1, 1993,  to 
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transportation  in  accordance  with  Order 
No.  636.  As  such,  the  proposed  tap 
should  be  classified  as  a  delivery  tap 
supporting  transportation  deliveries  to 
Equitable.  Equitrans  would  deliver  up  to 
one  Mcf  of  natural  gas  on  a  peak  day 
under  fts  FERC  Rate  Schedule  FTS. 
Eqmtrans  states  that  installation  of  the 
proposed  delivery  tap  would  permit 
Equitable  to  provide  gas  service  to 
Albert  M.  and  Shirie  Gallick  of 
Marianna.  Pennsylvania.  Equitrans  also 
states  that  its  tariff  does  not  prohibit  this 
type  of  service. 

Comment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 

[Docket  No.  CP94-1 58-000) 

Take  notice  that  on  December  23, 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E),  a  California  Hinshaw  pipeline 
company,  77  Beale  Street,  San 
Francisco,  California  94105,  exempt 
from  Federal  Energy  Regulatory 
Commission  jiuisdiction  under  Section 
7(c)  of  the  Natural  Gas  Act,  filed  in 
Docket  No.  CP94-1 58-000  an 
application  pursuant  to  §  284.224  of  the 
regulations  for  a  blanket  certificate 
authorizing  the  transportation,  sale,  and 
assignment  of  natural  gas  under 
procedures  provided  in  Subpart  C.  D.  E 
or  Part  284  of  the  regulations,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

PG&E  states  that  it  proposes  to 
transport  gas  through  California 
between  interconnecting  pipelines, 
including  Pacific  Gas  Transmission 
Company.  El  Paso  Natural  Gas 
Company.  Transwestem  Pipeline 
Company  and  Kern  River  Gas 
Transmission  Company.  PG&E  will  also 
offer  transportation  access  to  California 
storage  facilities  and  California  gas 
production  to  customers  in  both  the 
Northwest  and  Southwest  U.  S. 

PG&E  states  that  pursuant  to  18  CFR 
284.123(b)(l)(ii).  it  will  utilize  rates  for 
comparable  intrastate  transportation 
services  authorized  by  the  California 
Public  Utilities  Commission. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Sea  Robin  Pipeline  Company 

(Docket  No.  CP94-160-000) 

Take  notice  that  on  December  23, 
1993,  Sea  Robin  Pipeline  Company  (Sea 
Robin).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563,  filed  in  Docket 
No.  CP94-160-O00  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 


abandon  the  transportation  services  it 
renders  under  its  Rate  Schedules  X-16 
and  X-17  on  behalf  of  Koch  Gateway 
Pipeline  Company  (KQch  Gateway) 
effective  as  of  November  1 ,  1993,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Sea  Robin  states  that  it  has  provided 
firm  transportation  service  on  behalf  of 
Koch  Gateway  pursuant  to  Sea  Robin's 
Rate  Schedules  X-16  and  X-17  from 
production  areas  in  offshore  Louisiana, 
to  delivery  points  onshore  at  Erath, 
Louisiana.  Sea  Robin  further  states  that 
Koch  Gateway  has  requested 
abandonment  of  service  imder  Sea 
Robin's  X-16  and  X-17  Rate  Schedules. 
Koch  Gateway  has  stated  that  the 
transportation  service  is  not  required  by 
Koch  Gateway  or  its  shippers  on  its 
system  and  that  to  the  extent  it  or  its 
shippers  need  transportation  service  on 
Sea  Robin's  system  they  can  request 
such  transportation  under  Sea  Robin's 
Rate  Schedule  FT  pursuant  to  Part  284 
of  the  Commission's  Regulations. 
Accordingly,  Sea  Robin  has  requested 
the  abandonment  of  Rate  Schedules  X- 
16  and  X-17,  effective  November  1, 
1993. 

Comment  date:  January  28, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Equitrans,  Inc. 

(Docket  No.  CP94-168-000I 

Take  notice  that  on  January  4, 1994. 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275. 
filed  in  Docket  No.  CP94-168-000,  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  a  delivery  tap 
under  Equitrans'  blanket  certificate 
issued  in  Docket  No.  CP83-508-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Equitrans  proposes  to 
construct  and  operate  one  delivery  tap 
in  Washington  County,  Pennsylvania. 
Equitrans  states  that  it  would  use  the 
tap  to  deliver  gas  to  Harry  Good  for  the 
account  of  Equitable  Gas  Company. 
Equitrans  estimates  the  peak  day 
deliveries  through  the  proposed 
facilities  to  be  1  Mcf. 

Equitrans  asserts  that  the  proposed 
service  will  not  impact  its  peak  day  or 
annual  deliveries  and  that  its  tariff  does 
not  prohibit  this  type  of  service. 

Comment  date:  February  22. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

UisD.CashaU. 

Secretary. 

IFR  Doc.  94-969  Filed  1-13-94;  8:45  am) 

SILUNO  cooc  tri7-«i-» 

[Docket  No.  CP04-1SM)00.  et  at.] 

NUi  Corporation;  Natural  Qas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NUI  Corporation  Pennsylvania  ft 
Southern  Gas  Company 

(Docket  No  CP94-1 56-000] 
January  5. 1994. 

Take  notice  that  on  December  22, 
1993.  NUI  Corporation  (NUI).  550  Route 
202-206.  P.O.  Box  760.  and 
Pennsylvania  &  Southern  Gas  Company 
(PSGC).  102  Desmond  Street.  Sayre. 
Pennsylvania  18840.  filed  in  Docket  No. 
CP94-1 56-000  a  joint  application 
requesting  a  certificate  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  permitting  NUI  to  acquire  and 
operate  the  jurisdictional  facilities  of 
PSGC.  abandonment  authorization 
pursuant  to  Section  7(b)  for  PSGC 
regarding  the  same  facilities,  and  a 
service  area  determination  for  NUI 
pursuant  to  Section  7(0  of  the  NGA.  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

NUI  proposes  to  merge  with  PSGC 
and  acquire  certain  minor  natural  gas 
facilities  in  New  York  and  Pennsylvania 
used  by  PSGC  to  transport  gas  in 
interstate  commerce  in  conjunction  with 
PSGC's  local  distribution  activities.  It  is 
stated  that  in  order  to  operate  the 
facilities  acquired  from  PSGC.  NUI 
requests  a  declaration  that  it  qualifies  as 
a  local  distribution  company  in  the 
service  area  to  be  determined  for 
purposes  of  Section  311  of  the  Natural 
Gas  Policy  Act  (NGPA).  NUI  also 
requests  a  waiver  of  the  regulatory 
requirements  ordinarily  applicable  to  a 
natural  gas  company  under  the  NGA 
and  the  NGPA. 

It  is  stated  that  the  facilities  are  minor 
in  nature  and  involve  only  a  few  gas 
consumers  along  the  New  York- 
Pennsylvania  border.  It  is  asserted  that 
NUI  does  not  intend  to  make  any 
physical  modifications  to  the  facilities. 
It  is  further  asserted  that  the 
Commission  authorizations  must  be 
received  in  order  to  consummate  the 
transfer  of  facilities. 

CofTunent  date:  January  26, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  Nos.  CP94-151-000  and  CP90-1050- 
002] 

January  6. 1994. 

Take  notice  that  on  December  21, 
1993.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77001,  filed  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  authority  to 
abandon  by  transfer  to  its  subsidiary. 
Panhandle  Field  Services  Company 
(Field  Services),  gathering  systems 
located  on  its  West  End  System  in  the 
states  of  Colorado,  Kansas,  Oklahoma 
and  Texas,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that,  as  a  result  of  its 
compliance  with  Order  No.  636  and  the 
required  unbundling  of  its 
transportation  and  gathering  rates 
together  with  its  customers'  elections  to 
cease  purchasing  natural  gas  from 
Panhandle,  the  utilization  of 
Panhandle's  gathering  facilities  has 
declined  and  is  expected  to  continue  to 
decline.  It  also  indicated  that  Order  No. 
636  has  intensified  the  competition  for 
gathering  services  in  the  Anadarko 
Basin  Area  where  the  bulk  of 
Panhandle's  facilities  are  located.  It  is 
alleged  that  because  of  its  status  as  a 
"natural  gas  company"  under  the 
provisions  of  the  Natural  Gas  Act, 
Panhandle  cannot  compete  with 
gatherers  that  are  not  subject  to  the 
Commission's  jiuisdiction.  Panhandle 
proposes  to  transfer  its  gathering 
facilities  to  Field  Services  which  would 
not  be  subject  to  the  Commission's 
jurisdiction.  Panhandle  then  contends 
that  Field  Services  could  then  compete 
as  a  gatherer  on  a  more  level  playing 
field  with  the  competition. 

Panhandle  states  that  approval  would 
permit  Panhandle  to  eliminate  its 
existing  gathering  rates  and  would 
result  in  a  decrease  in  Field  Zxme 
transportation  rates.  Panhandle  also 
indicates  that  its  customers  would  not 
be  exposed  to  the  potential  of  Order  No. 
636  transition  costs  associated  with  the 
stranded  investment  of  any  gathering 
facilities  in  the  future.  It  is  then 
indicated  that,  upon  transfer  of  the 
facilities  to  Field  Services,  the  facilities 
would  be  operated  on  a  stand-alone, 
open-access  basis.  It  is  also  indicated 
that  Field  Services  would  be  responsible 
for  all  of  the  financial,  economic, 
operational  and  business  risks 
associated  with  the  facilities. 

Panhandle  proposes  to  transfer  at  net 
book  value  54  distinct  gathering 
systems.  Panhandle  indicates  that  as  of 


April  3^,  1993,  the  net  book  value  of  the 
facilitie$  to  be  transferred  was 
$39,011101. 

Panh  tndle  also  proposes  to  further 
amend  n  Docket  No.  CP90-1 050-002  a 
pending  application  filed  in  Docket  No. 
CP9O-1050-^00.  et  al.  to  conform  its 
application  to  reflect  the  abandonment 
of  its  gathering  faciUties  to  Field 
Services  and  to  update  the  list  of 
facilities  proposed  to  be  certificated 
nunc  pi  0  tunc  and/or  refunctionalized, 
all  as  m  ire  fully  set  forth  in  the 
applica  ion  which  is  on  file  with  the 
Commi  sion  and  open  to  public 
inspect  an.  Panhandle  proposes  to 
reduce  rom  283  to  94  the  facilities 
proposeld  to  be  refunctionalized  from 
gathering  to  transmission  in  the 
apphcajion  to  amend  filed  in  Docket 
No.  CPgo-1 050-^01.  Panhandle  also 
proposas  to  refunctionalize  from 
gathering  to  transmission  74  other 
facilitiei^not  previously  requested  to  be 
refunctionalized.  Panhandle  estimates 
the  book  value  of  the  faciUties  proposed 
to  be  reiunctionalized  bom  gathering  to 
transmission  in  the  amended 
application  in  Docket  No.  CP9O-105O- 
002  at  $^,623,276. 

Comn  \ent  date:  January  27, 1994.  in 
accorda  ice  with  Standard  Paragraph  F 
at  the  ei  d  of  this  notice. 

3.  Fanhi  indle  Field  Services  Company 

(Docket  I  to.  CP94-1 52-0001 
January  ( .  1994. 

Take  i  lotice  that  on  December  21, 
1993,  Panhandle  Field  Services 
Company  (Field  Services),  5400 
Westheimer  Coiul,  Houston,  Texas 
77056-^310.  filed  a  petition  for 
declaratpry  order  in  Docket  No.  CP94- 
152-000,  requesting  that  the 
CommisBion  declare  that  neither  Field 
Services'  proposed  acquisition. 
ownersUip,  and  operation  of  certain 
natural  gas  gathering  systems  and 
related  1  icilities  presently  owned  by 
Panhan(  le  Eastern  Pipe  Line  Company 
(Panhan  lie).  Field  Services'  affiliate, 
nor  any  if  Field  Services'  facilities  or 
services  would  subject  Field  Services  or 
any  portpon  of  its  faciUties  or  services  to 
the  jurisdiction  of  the  Natural  Gas  Act, 
all  as  mare  fully  set  forth  in  the  petition 
which  ia  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specif  cally.  Field  Services  seeks  a 
declaratory  order  from  the  Commission 
finding  ttiat: 

(1)  Pai^andle's  West  End  gathering 
systems  are  facilities  used  for  the  gathering 
of  natural  gas  and  therefore  exempt  from  the 
Commission's  jurisdiction  pursuant  to 
Section  1(b)  of  the  Natural  Gas  Act; 

(2)  Field  Services  would  not  be  a  "natural 
gas  company"  pursuant  to  Section  2(6)  of  the 
Natural  G  is  Act  by  virtue  of  its  proposed 


JMI 


acquisition,  ownership,  and  operation  of 
such  facilities; 

(3)  The  gathering  services  that  Field 
Services  seeks  to  perform  as  described  in  the 
petition  would  be  exempt  from  the 
Commission's  jurisdiction  under  section  1(b) 
of  the  Natural  Gas  Act;  and 

(4)  Field  Services'  rates  and  charges  for 
gathering  services  would  not  be  subject  to  the 
Commission's  jurisdiction  pursuant  to 
sections  4  and  5  of  the  Natural  Gas  Act. 

In  support  of  its  request.  Field 
Services  states  that  the  primary  function 
of  the  faciUties  is  gathering  as  defined 
under  the  modified  Farmland  test,  as  set 
forth  in  Amerada  Hess  Corporation,  52 
FERC 1  61.268  (1990),  and  as  exhibited 
by  the  size,  pressure,  length, 
configuration,  and  utilization  of  each  of 
the  gathering  systems  or  groups  of 
gathering  systems.  It  is  indicated  that 
each  of  the  54  gathering  systems  (1) 
operates  at  low-gathering-line  pressure, 
(2)  consists  of  discrete  sections  of 
generally  small-diameter  pipe,  (3)  is  in 
a  typical  "spider-web"  or  "rib-like" 
gathering  configuration  in  appearance, 
(4)  has  wells  along  its  length.  (5)  is 
located  behind  compression  which 
boosts  pressures  from  low,  wellhead 
pressures  so  that  the  gas  can  enter 
Panhandle's  mainline  transmission 
system,  or  (6)  is  located  behind  a 
processing  plant. 

Field  Services  states  that  it  is  a 
wholly-owned  subsidiary  of  Panhandle. 
Field  Services  describes  the  faciUties  to 
be  transferred  as  the  West  End  Systems 
of  Panhandle  in  Colorado,  Kansas, 
Oklahoma,  and  Texas.  Field  Services 
indicates  that  these  facilities  are  the 
subject  of  Panhandle's  companion 
abandonment  appUcation  filed  in 
Docket  No.  CP94-151-000  and 
Panhandle's  application  in  Docket  No. 
CP90-1 050-002  to  further  amend  its 
pending  appUcation  in  Docket  No. 
CP90-1 050-000,  et  al. 

Comment  date:  January  27, 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  appUcation  should,  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-970  Filed  1-13-94;  8:45  am) 
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[Docket  No.  ST94-1-000,  et  al.] 

Arkia  Energy  Resources  Co.;  Self* 
implementing  Transactions 

January  10, 1994. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 


Commission  as  being  implemented 
pursuant  to  part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA),  section  7  of  the  NGA 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.  I 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeUne  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 


and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
Section  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blai^et 
certificate  issued  under  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  PipeUne  pursuant  to  a  blanket 
certificate  issued  under  S  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Coirunission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeUne  on  behalf 
of  shippers  othei  than  interstate 
pipeUnes  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
Secretary. 
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No.' 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 
daily  quan- 
tity a 

Aff.  Y/A/ 

N3 

Rate 
sch. 

Date 
com- 
menced 

Projected  ter- 
mination date 

ST94-1 

ArkIa  Energy  Re- 
sources Co. 

Myathon  Oil  Co 

10-01-93 

G-S 

15.000 

N 

09-17-93 

Indef. 

ST94-2 

Artda  Energy  Re- 
sources Co. 

Minnesota  Mining  & 
Manufacturing. 

10-01-93 

G-S 

750 

N 

09-25-93 

Indef. 

ST94-3 

ArkIa  Energy  Re- 
sources Co. 

Phoenix  Gas  Market- 
ing Co. 

10-01-93 

G-S 

25.000 

N 

09-03-93 

Indef. 

ST94-4 

Trunkline  Gas  Co  .... 

Exxon  Corp  

10-01-93 

G-S 

2,535,750 

N 

09-01-93 

Indef. 

ST94-5 

Tmnkline  Gas  Co  .... 

Alpha  Corp  

10-01-«3 

G-S 

207 

N 

F 

09-01-93 

Indef. 

ST94-6 

Trunkline  Gas  Co  .... 

City  of  Newt)em  

10-01-93 

G-S 

2,464 

N 

09-01-93 

Indef. 

ST94-7 

Williston  Basin  Inter. 
P/LCo. 

South  Dakota  State 
Cement  Plant. 

10-01-93 

G-S 

438 

A 

F 

09-01-93 

06-31-94 

ST94-« 

Williston  Basin  Inter. 
P/LCo. 

Western  Gas  Re- 
sources. Inc. 

10-01-93 

G-S 

265.135 

A 

09-01-93 

08-31-95 

ST94-9 

Transcontinental 
Gas  P/L  Corp. 

Sonat  Marketing  Co 

10-01-93 

G-S 

100.000 

N 

09-22-93 

Indef. 

I  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  tenns  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 


noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 
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ST94-13 

Panhandle  Eastern 
Pipe  Line  Ca 

Union  Pacific  Fuels, 
Inc. 

10-01-«3 

G-S 

25.000 

N 

1 

09-01-93 

08-31-08 

'^  Q 

SI94-14 

Panhandle  Eastern 

Mesa  Operating,  LP 

10-01-93 

G-S 

70.000 

N 

1 

09-01-93 

08-31-98 

O  c^ 

ST94-15 

Pipe  Line  Co. 
Panhandle  Eastern 

Dominion  Gas  Ven- 

10-01-93 

G-S 

1,100 

N 

1 

09-01-93 

08-31-98 

Pipe  Line  Co. 

tures,  Inc. 

ST94-16 

Panhandle  Eastern 
Pipe  Line  Ca 

Archer  Daniels  Mid- 
land Co. 

10-01-93 

G-S 

1,650 

N 

09-01-93 

09-30-93 

ST94-17 

rarvtanoie  tasiern 
Pipe  Line  Co. 

Anadarfco  Trading 
Co. 

10-01-93 

G-S 

10.000 

N 

09-01-93 

09-30-03 

ST94-18 

Panhandto  Eastern 
PipeUneCo. 

Semco  Energy  Serv- 
ices. Inc. 

10-01-93 

G-S 

1,850 

N 

09-01-93 

09-30-93 

ISS 

ST94-19 

Panhandte  Eastern 

Coastal  Gas  Market- 

10-01-93 

G-S 

4.000 

N 

09-01-93 

09-30-93 

ST94-20 

Pipe  Line  Co. 

ing  Co. 
Mnhil  Natural  Gas. 

10-01-93 

G-S 

4    QAA 

ft| 

^\^       0%0^       #^#% 

pannarNie  eastern 

1,800 

N 

09-14-93 

09-30-93 

PipeUneCo. 

Inc. 

ST94-21 

Panhandto  Eastern 

Nat  Refractories  & 

10-01-93 

G-S 

9,000 

N 

09-01-93 

03-31-98 

ST94-22 

PipeUneCo. 
Panhandte  Eastern 

Minerals  Corp. 
Battte  Creek  Gas  Co 

10-01-93 

G-S 

6,000 

N 

09-01-93 

09-30-93 

1  0 

PipeUneCo. 

ST94-23 

Panhandte  Eastern 
PipeUneCo. 

Panhandle  Trading 
Co. 

10-01-93 

G-S 

32,200 

A 

09-02-93 

09-30-93 

ST94-24 

Panhandte  Eastern 
PipeUneCo. 

Hadson  Gas  Sys- 
tems, Inc. 

10-01-93 

G-S 

1.193 

N 

09-01-93 

09-30-93 

ST94-25 

Panhandte  Eastern 
PipeUneCo. 

NGC  TransportatkMV 
Inc. 

10-01-93 

G-S 

15.000 

N 

09-02-93 

09-30-93 

ST94-26 

SeaguN  Shoreline 
System. 

Texas  Eastern 
Transmissk>n  Corpi 

10-01-93 

C 

5,000 

N 

09-05-93 

Indef. 

ST94-27 

Dew  Gas  Pipeline 

Tennessee  Gas 

10-01-93 

C 

2,500 

N 

09-01-93 

Indef. 

J  A 

Cofp. 

Pipeline  Co.,  et  al. 

ST94-28 

Delhi  Gas  Pipeline 

ANR  Pipeline  Co..  et 

10-01-93 

C 

50,000 

N 

09-09-93 

Indef. 

Corp. 

al. 

ST94-29 

Houston  PipeUrte 
Co. 

Texas  Eastern 
Transnusskm  Corp] 

10-01-93 

C 

25.000 

N 

08-01-93 

indef. 

A     A 

ST94-30 

Houston  Pipe  Une 

Northern  Natural 

10-01-93 

C 

50.000 

N 

08-26-93 

Indef. 

1  4 

Co. 

Gas  Co. 

■        ■ 

ST94-31 

Oasis  Pipe  Une  Co  . 

Natural  Gas  Pipeline 

10-01-93 

C 

20.000 

N 

I 

08-01-93 

Indef. 

ST94-32 

Oasis  Pipe  Une  Co  . 

Ca  of  America. 
Natural  Gas  Pipeline 

10-01-93 

C 

100,000 

N 

1 

08-17-93 

Indef. 

Ca  of  America 

ST94-33 

Vatero  Transmission, 
LP. 

Koch  Gateway  Pipe- 
line Co. 

10-04-93 

C 

1.000 

N 

09-16-93 

Indef. 

ST94-34 

Vatero  Transmission. 
LP. 

El  Paso  Natural  Gas 
Ca 

10-04-93 

C 

2.000 

N 

0&-16-93 

Indef. 

ST94-35 

GuH  Energy  Pipeline 

Tennessee  Gas 

10-04-93 

C 

30,000 

N 

09-01-93 

Indef. 

994 

ST94-36 

Co. 
Gult  Energy  Pipeline 
Co 

Pipeline  Co. 
Trunktine  Gas  Co  .... 

10-05-93 

C 

10.000 

N 

1 

10-01-93 

Indef. 

ST94-37 

Gulf  Energy  Pipeline 
Co. 

Natural  Gas  Pipeline 
Co.  of  America. 

10-05-93 

C 

30,000 

N 

09-01-93 

Indef. 

ST94-38 

Seagas  Pipeline  Co . 

Philips  Gas  Pipeline 

Co. 
Columt)ia  Gulf 

10-05-93 

C 

75,000 

N 

03-01-93 

Indef. 

ST94-39 

Bridgeline  Gas  Dis- 

10-05-93 

C 

4,673 

N 

09-08-93 

Indef. 

tribution  Co. 

Transmisskm  Co. 

ST94-40 

Phillips  Gas  Pipeline 

Co. 
Pacific  Gas  Trans- 

Seagas Pipeline  Co . 

10-05-93 

B 

50,000 

A 

08-01-93 

Indef. 

ST94-41 

Coastal  Gas  Market- 

10-06-93 

G-S 

100,000 

N 

09-10-93 

Indef. 

mission  Co. 

ing  Co. 

ST94-42 

Supenn  Pipeline 

United  Gas  Pipe 
Une  Co. 

10-06-93 

C 

35,000 

N 

09-30-93 

Indef. 

ST94-43 

Colorado  Interstate 
Gas  Co. 

CityofTrinkJad 

10-06-93 

G-S 

5.940 

N 

10-01-93 

09-30-96 

ST94-44 

Colorado  Interstate 

City  of  Keyes 

10-06-93 

G-S 

366 

N 

10-01-93 

0&-30-96 

ST94-45 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
Colorado  Interstate 

CityofWalsenburg.. 

4 A     A0     AA 

^S     A 

10-06-93 

G-S 

1,980 

N 

10-01-93 

09-30-96 

ST94-46 
ST94-t7 

City  of  Port  Morgan  . 
Eastern  Cokxado 

10-06-93 
10-06-93 

G-S 
G-S 

6.864 
3,725 

N 
N 

10-01-93 
10-01-93 

09-30-96 
0»-30-96 

Gas  Co. 

UtHityCo. 

ST94-48 

Natural  Gas  P/L  Co. 
of  America. 

MktwestGas 

10-06-93 

■     - 

B 

10.291 

N 

F 

10-01-93 

09-30-01 

JMI 
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ST94-49 

Northern  Natural 
Gas  Co. 

Associated  Natural 
Gas.  Inc. 

10-07-93 

G-S 

10.000 

N 

F/l 

09-10-93 

Indef. 

ST94-50 

Colorado  Interstate 
Gas  Co. 

PuWk:  Sewice  Co.  of 
Colorado. 

10-07-93 

G-S 

481.790 

N 

1 

10-01-93 

09-30-96 

ST94-51 

Colorado  Interstate 
Gas  Co. 

City  of  Colorado 
Springs. 

10-07-93 

G-S 

51.220 

N 

1 

10-01-93 

09-30-96 

ST94-52 

Colorado  Interstate 
Gas  Co. 

Ration  Gas  Trans- 
mission Co..  Inc. 

10-07-93 

G-S 

9.900 

N 

1 

10-01-93 

09-30-96 

ST94-53 

Colorado  Interstate 
Gas  Co. 

Coastal  Gas  Market- 
ing Co. 

10-07-93 

G-S 

510 

A 

F 

10-01-93 

12-31-93 

ST94-54 

Arkia  Energy  Re- 
sources Co. 

Pennzoil  Gas  Mar- 
keting Co. 

10-07-93 

G-S 

5.000 

N 

1 

10-01-93 

Indef. 

ST94-55 

ArkIa  Energy  Re- 
sources Co. 

Transok  Gas  Co 

10-07-93 

G-S 

6.224 

N 

F 

10-01-93 

Indef. 

ST94-56 

ArkIa  Energy  Re- 
sources Co. 

Marathon  Oil  Co 

10-07-93 

G-S 

15.000 

N 

1 

10-01-93 

Indef. 

ST94-57 

Arkia  Energy  Re- 
sources Co. 

Heritage  Energy  Co . 

10-07-93 

G-S 

100.000 

N 

1 

10-01-93 

Indef. 

.8X94-58 

ArkIa  Energy  Re- 

BCF Gas  Ltd  

10-07-93 

G-S 

10.000 

N 

1 

10-01-93 

Indef. 

sources  Co. 

ST94-59 

ArkIa  Energy  Re- 
sources Co. 

Pet  Inc 

10-07-93 

G-S 

400 

N 

1 

10-01-93 

Indef. 

Brold  Street  Oil  & 

ST94-60 

Natural  Gas  P/L  Co. 

10-07-93 

G-S 

5.000 

N 

F 

10-01-93 

10-31-93 

of  America. 

Gas  Co. 

ST94-61 

High  Island  Offshore 
System. 

Coastal  Gas  Market- 
ing Co. 

10-08-93 

K-S 

11,298 

A 

F 

09-01-93 

Indef. 

ST94-62 

High  Island  Offshore 
System. 

Amax  Gas  Martcet- 
ing.  Inc. 

10-08-93 

K-S 

5.000 

N 

1 

09-01-93 

Indef. 

ST94-63 

High  Island  Offshore 
System. 

Transco  Uquids  Co  . 

10-08-93 

K-S 

150.000 

N 

1 

08-01-93 

Indef. 

ST94-64 

Algonquin  Gas 
Transmission  Co. 

New  Jersey  Natural 
Gas  Co. 

10-08-93 

B 

6.106 

N 

F 

09-23-93 

Indef. 

ST94-65 

Algonquin  Gas 
Trasnmission  Co. 

Commonwealth  Gas 
Co. 

10-08-93 

B 

6,233 

N 

F 

09-30-93 

Indef. 

ST94-66 

Trunkline  Gas  Co  .... 

Illinois  Power  Co  

10-08-93 

G-S 

3.726 

N 

1 

09-01-03 

Indef. 

ST94-67 

Trunkline  Gas  Co  .... 

Northern  Indiana 
Public  Service  Co. 

10-08-93 

G-S 

5.175 

N 

F 

09-01-93 

Indef. 

ST94-68 

Trunkline  Gas  Co  .... 

City  of  Ftora 

10-08-93 

G-S 

6.210 

N 

1 

09-01-93 

Indef. 

ST94-69 

Tmnkline  Gas  Co  .... 

City  of  Belle  Rive 

10-08-93 

G-S 

248 

N 

1 

09-01-93 

Indef. 

ST94-70 

Trunkline  Gas  Co  .... 

City  of  Bluford  

10-08-93 

G-S 

702 

N 

1 

09-01-93 

Indef. 

ST94-71 

Trunkline  Gas  Co  .... 

City  of  Splendora  .... 

10-08-93 

G-S 

518 

N 

1 

09-01-93 

Indef. 

ST94-72 

Toinkline  Gas  Co  .... 

City  of  ByKalla 

10-08-93 

G-S 

4.140 

N 

1 

09-01-93 

Indef. 

ST94-73 

Tmnkline  Gas  Co  .... 

City  of  Kamak  

10-08-93 

G-S 

414 

N 

1 

09-01-93 

Indef. 

ST94-74 

Trunkline  Gas  Co  .... 

Consumers  Power 

Co. 
Central  Illinois  Public 

10-08-93 

G-S 

336.375 

N 

F 

09-01-93 

Indef. 

ST94-75 

Tmnkline  Gas  Co  .... 

10-08-93 

G-S 

7,763 

N 

1 

09-01-93 

Indef. 

Service  Co. 

ST94-76 

Williams  Natural  Gas 
Co. 

Atchison  Casting 
Corp. 

10-08-93 

B 

3.500 

N 

1 

09-15-93 

10-01-93 

ST94-77 

ArkIa  Energy  Re- 
sources Co. 

Western  Resources. 
Inc. 

10-08-93 

G-S 

1.735 

N 

F 

10-01-93 

Indef. 

ST94-78 

Colorado  Interstate 
Gas  Co. 

Kn  Interstate  Gas 
Transmission  Co. 

10-08-93 

G-S 

7,496 

N 

1 

10-01-93 

09-30-% 

ST94-79 

Colorado  Interstate 
Gas  Co. 

Citizens  Utilities  Co  . 

10-08-93 

G-S 

5,563 

N 

1 

10-01-93 

09-30-96 

ST94-80 

Colorado  Interstate 
Gas  Co. 

Greeley  Gas  Co  

10-08-93 

G-S 

16.005 

N 

1 

10-01-93 

09-30-96 

ST94-81 

Colorado  Interstate 
Gas  Co. 

Cheyenne  Light. 
Fuel.  &  Power  Co. 

10-08-93 

G-S 

13.486 

N 

1 

10-01-93 

09-30-96 

ST94-82 

Colorado  Interstate 
Gas  Co. 

Kn  Energy,  Inc  

10-08-93 

G-S 

3,900 

N 

1 

10-01-93 

09-30-96 

ST94-83 

Colorado  Interstate 
Gas  Co. 

Kn  Energy,  Inc  

10-08-93 

G-S 

11.396 

N 

1 

10-01-93 

09-30-96 

ST94-84 

Cokxado  Interstate 
Gas  Co. 

Peoples  Natural  Gas 
Co. 

10-08-93 

G-S 

19.732 

N 

1 

10-01-93 

09-30-96 

ST94-85 

Cotorado  Interstate 
Gas  Co. 

Northem  Gas  of  Wy- 
oming. 

10-08-93 

G-S 

156 

N 

1 

10-01-93 

09-30-96 

ST94-86 

Colorado  Interstate 
Gas  Co. 

Peoples  Natural  Gas 
Co. 

10-12-93 

G-S 

7.000 

N 

F 

10-01-93 

09-30-96 

ST94-87 

Colorado  Interstate 
Gas  Co. 

City  of  Colorado 
Springs. 

10-12-93 

G-S 

40.747 

N 

F 

10-01-93 

09-30-96 

JMI 
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Projected  ter- 
mination date 

ST94-88 

Colorado  Interstate 
Gas  Co. 

PuWfc  Service  Co.  o 
Cokxado. 

10-12-93 

G-S 

543.066 

N 

10-01-93 

09-30-96 

ST94-89 

Cokxado  Interstate 
Gas  Co. 

Fuel  Resource  De- 
vetopment  Co. 

10-12-93 

G-S 

2,460 

N 

10-01-93 

12-31-08 

ST94-90 

Cok)rado  Interstate 
Gas  Co. 

Western  Gas  Re- 
sources, Inc. 

10-12-93 

G-S 

1.590 

N 

10-01-93 

08-31-94 

ST94-91 

Colorado  Interstate 
Gas  Co. 

Greeley  Gas  Co 

10-12-93 

G-S 

1,408 

N 

10-01-93 

00-30-96 

ST94-92 

Cokxado  Interstate 
Gas  Co. 

Western  Natural  Ga.<i 
&  Transmisskxi. 

10-12-93 

G-S 

8,190 

N 

10-01-93 

07-31-96 

ST94-93 

Cokxado  Interstate 
Gas  Co. 

Cheyenne  Light. 
Fuel  &  Pomr  Co. 

10-12-93 

G-S 

14.793 

N 

10-01-93 

09-30-96 

ST94-94 

Cokxado  Interstate 
Gas  Co. 

City  of  Cokxado 
Springs. 

10-12-93 

G-S 

29,550 

N 

10-01-93 

09-30-96 

ST94-95 

Cokxado  Interstate 
Gas  Co. 

Citizens  Utilities  Co  , 

10-12-93 

G-S 

10.403 

N 

10-01-«3 

00-30-96 

ST94-96 

Trunkline  Gas  Co  .... 

Gastrak  Corp 

10-12-93 

&-S 

100.000 

N 

07-24-93 

Indef. 

ST94-97 

TrunkRne  Gas  Co  .... 

Polaris  Pipeline  Corp 

10-12-93 

G-S 

20.000 

N 

07-24-93 

mdef. 

ST94-98 

Trunkline  Gas  Co  .... 

City  of  Arlington 

10-12-93 

G-S 

4.140 

N 

09-01-93 

Indef. 

ST94-99 

Trunklrw  Gas  Co  .„. 

City  of  Greenup 

10-12-93 

G-S 

4,140 

N 

09-01-93 

indef. 

ST94-100 

TrunMine  Gas  Co  .... 

City  of  Qinton 

10-12-93 

G-S 

4,140 

N 

09-01-93 

Indef. 

ST94-101 

Trunkfine  Gas  Co  .... 

City  of  Rensselaer .., 

10-12-93 

G-S 

6.831 

N 

00-01-93 

Indef. 

ST94-102 

Trunkline  Gas  Co  .... 

City  of  Wayne  City  . 

10-12-93 

G-S 

2,122 

N 

Ofr-01-93 

Indef. 

ST94-103 

TrunMine  Gas  Co  .... 

City  of  U  Center 

10-12-93 

G-S 

4,140 

N 

09-01-93 

Indef. 

ST94-104 

Trunkline  Gas  Co  .... 

City  of  Toledo 

10-12-93 

G-S 

983 

N 

09-01-93 

Indef. 

ST94-105 

TrunMhie  Gas  Co  .... 

City  Gas  Co  . 

10-12-93 

G-S 

1,242 

N 

09-01-93 

Indef. 

ST94-106 

City  of  Troy 

10-12-93 

G-S 

1.035 
175 

N 

09-01-63 

Indef 

ST94-107 

Trunklne  Gas  Co  .... 

City  of  Mason 

10-12-93 

G-S 

N 

09-01-93 

Indef. 

ST94-108 

Trunkline  Gas  Co  .... 

City  of  Wfckttffe 

10-12-93 

G-S 

4,140 

N 

09-01-93 

Indef. 

ST94-109 

TrunMine  Gas  Co  .... 

City  of  Trimble 

10-12-93 

G-S 

414 

**> 

09-01-93 

Indef. 

ST94-110 

Trunkline  Gas  Co  .... 

City  of  MHford 

10-12-93 

G-S 

2.070 

n' 

09-01-93 

Indef. 

ST94-111 

TrunMine  Gas  Co.... 

City  of  eanKvea 

10-12-93 

G-S 

4,140 

N 

09-01-93 

Indef. 

ST94-112 

Nonnwesi  rnpeime 
Corp. 

Coastal  Gas  Market-: 
ingCa 

10-12-93 

Q-S 

250.000 

N 

08-02-03 

mdef. 

ST94-113 

Northwest  Pipeline 

Corp. 
ArMa  Energy  Re- 

City of  Eilensburg  .... 

10-12-93 

G-S 

1.500 

N 

09-00-93 

Indef. 

ST94-114 

Tyson  Foods,  Inc  .... 

10-12-93 

G-S 

225 

N 

10-01-93 

Indef. 

sources  Ca. 

ST94-115 

Aikta  Energy  Re- 
sources Co.. 

Tyson  Foods.  Inc  .... 

10-12-93 

G-S 

502 

N 

10-01-93 

Indef. 

ST94-116 

AiMa  Energy  Re- 
sources Co.. 

Tyson  Foods.  Inc  .... 

10-12-93 

G-S 

87 

N 

10-01-93 

Indef. 

ST94-117 

AiWa  Energy  Re- 
sources Co.. 

Tyson  Foods.  Inc  .... 

10-12-93 

G-S 

158 

N 

10-01-93 

Indef. 

ST94-118 

ArMa  Energy  Re- 
sources Co.. 

Alumax  Magnolia  Di- 
vision. 

10-12-93 

G-S 

1,250 

N 

10-01-93 

Indef. 

ST94-119 

Arkia  Energy  Re> 
sources  Co.. 

Tyson  Foods.  Inc  .... 

10-12-93 

G-S 

191 

N 

10-01-93 

Indef. 

ST94-120 

Aikta  Energy  Re- 
sources Co.. 

Tyson  Foods,  Inc  .... 

10-12-93 

G-S 

915 

N 

10-01H93 

Indef. 

ST94-121 

ArMa  Energy  Re- 
sources Co.. 

Pilgrim's  Pride 

10-12-93 

G-S 

165 

N 

10-01-93 

Indef. 

ST94-122 

ArMa  Energy  Re- 
sources Co.. 

Helena  Cotton  Oil 
Co.,  Inc 

10-12-93 

G-S 

293 

N 

10-01-93 

Indef. 

ST94-123 

ArMa  Energy  Re- 
sources Co.. 
ArMa  Energy  Re- 

Wheatland Tube  Co 

10-12-93 

G-S 

195 

N 

10-01-93 

Indef. 

ST94-124 

Pace  Industries.  Inc . 

10-12-«3 

G-S 

325 

N 

10-01-93 

Indef. 

sources  Co.. 

ST94-125 

ArMa  Energy  Re- 
sources Co.. 

Tyson  Foods,  Inc  ... 

10-12-93 

G-S 

650 

N 

10-01-93 

Indef. 

ST94-126 

AiMa  Energy  Re- 
sources Co.. 

Tyson  Foods,  Inc  .... 

10-12-93 

G-S 

204 

N 

10-01-93 

Indef. 

- 

ST94-127 

ArMa  Energy  Re- 
sources Co.. 

Pilgrim's  Pride 

10-12-93 

G-S 

290 

N 

10-01-93 

Indef. 

ST94-128 

AiMa  Energy  Re- 

Fordyce Picture 

10-12-93 

G-S 

180 

N 

10-01-93 

Indef. 

ST94-129 

sources  Co.. 
ArMa  Energy  Re- 

Frams Co.,  Inc. 

10-12-93 

G-S 

144 

n 

10-01-93 

Indef. 

sources  Co.. 

ST94-130 

ArMa  Energy  Re- 
sources Co.. 

Tyson  Foods,  Inc  ... 

10-12-93 

G-S 

182 

N 

10-01-93 

Indef. 

ST94-131 

ArMa  Energy  Re- 
sources Co.. 

Tyson  Foods,  Inc  .... 

10-12-93 

G-S 

177 

N 

10-01-93 

Indef. 

Federal  Register  /  Vol.  59.  No.  10  /  Friday.  January  14.  1994  /  NoUces 


2393 


Docket 
No.' 


ST94-132 

ST94-133 

ST94-134 

ST94-135 

ST94-136 

ST94-137 

ST94-138 

ST94-139 

ST94-140 

ST94-141 

ST94-142 

ST94-143 

ST94-144 

ST94-145 

ST94-146 

ST94-147 

ST94-148 

ST94-149 

ST94-150 

ST94-151 

ST94-152 

ST94-153 

ST94-154 

ST94-155 

ST94-156 

ST94-157 

ST94-158 

ST94-159 

ST94-160 

ST94-161 

ST94-162 

ST94-163 

ST94-164 

ST94-165 

ST94-166 

ST94-167 


Transporter/seMer 


CoKimtiiaGas 

Transmission  Corp 
Columbia  Gas 

Transmission  Corp 
Columbia  Gas 

Transmission  Corp 
Columbia  Gas 

Transmission  Corp 
Colorack}  Interstate 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
Colorado  IfTterstate 

Gas  Co. 
Cokxado  Interstate 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
Cokxado  Interstate 

Gas  Co. 
Colorado  interstate 

Gas  Co. 
Cokxado  Interstate 

.Gas  Co. 
Cokxado  Interstate 

Gas  Co. 
Channel  Industries 

Gas  Co. 
Valero  Transmission, 

LP.. 
Transtexas  Pipeline  . 

Valero  Transmission, 

LP- 
Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
misskxi  Corp. 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Colorado  interstate 
Gas  Co. 

Cokxado  Interstate 
Gas  Co. 

Cokxado  Interstate 
Gas  Co. 

Cokxado  Interstate 
Gas  Co. 

Cokxado  Interstate 
Gas  Co. 

Cokxado  Interstate 
Gas  Co. 

Cokxado  Interstate 
Gas  Co. 

Cokxado  Interstate 
Gas  Co. 

CoKjrnb'<a  Gulf 
Transmisskxi  Co. 

Columbia  Gulf 
Transmission  Co. 

CokjmbiaGulf 
Transmisskxi  Co. 

CoKjmtMaGuH 
Transmisskxi  Co. 

CokjmbiaGulf 
Transmisskxi  Co. 


Recipient 


Snyder  Armdar  Gas 

Co. 
Aig  Tradirig  Corp 


Commonwealth  Gas 

Services.  Irx:. 
Commonwealth  Gas 

Sennces.  Inc. 
Western  Sugar  Co  .. 

ArTKWO  Energy  Trad- 
ing Corp. 

Coastal  Gas  Market- 
ing Co. 

Coastal  Gas  Market- 
ing Co. 

Chevron  U.S.A.,  Inc 

Coastal  Oil  &  Gas 

Corp. 
Snyder  Oil  Corp  


Coastal  Chem,  Irx:  .. 

Vesgas  Co 

Enron  Oil  &  Gas  Co 

Terwiessee  Gas 
Pipeline  Co. 

Natural  Gas  Pipeline 
Co.  ol  America. 

Natural  Gas  Pipeline 
Co.  of  Amenca. 

Transwestem  Pipe- 
line Co. 

Willamette  Indus- 
tries, Inc. 

Columbia  Energy 
Services  Corp. 

O&R  Energy,  Inc  


DatefHed 


Enron  Gas  Market- 
ing. \nc. 

Enron  Gas  Market- 
ing, Irw. 

CNG  Producing  Co  . 

CNG  Producing  Co  . 

U.S.  Air  Force  Acad- 
emy. 

Associated  Intrastate 
Pipeline  Co. 

Unkxi  Pacific  Ftjels, 
Inc. 

Corxxx),  Inc  

North  American  Re- 
sources Co. 

Peoples  Natural  Gas 
Co. 

Coast  Energy  Group, 
Inc. 

MG  Natural  Gas 
Corp. 

Mobil  Natural  Gas, 
Inc. 

North  Canadian  Mar- 
ketir>g  Co. 

Total  Min^onw  Corp 


10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-12-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 

10-13-93 


Part  284 
subpart 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

C 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 


Est  max. 

daily  quarv 

titya 


3.000 
200.000 

1,529 

471 

730 

10.312 

7.730 
16,640 
10.270 
42,000 
10,950 
23.220 

3200 
126,336 

5,000 

6.000 

6,000 
35,000 
10,000 
25,000 
20.000 
20.000 
20,000 

4,220 
12,600 

6.700 
23,630 
50,000 
10.500 
10,130 

5.588 
25.000 

5,000 

60,000 

150,000 

100,000 


A«.  Y/A/ 
N3 


N 
Y 
Y 
Y 
N 
N 
A 
A 
N 
A 
N 
A 
N 
N 
Y 
N 
N 
N 
N 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


Rale 
sch. 


Date 
com- 
menced 


10-01-93 
09-27-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
09-11-93 
09-16-93 
09-16-93 
09-28-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01^93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 
09-29-93 
09-17-93 
09-25-93 
10-02-93 
09-16-93 


Projected  ter- 
mination date 


Indef. 

Indef. 

Indef. 

Indef. 

03-31-94 

10-31-94 

10-31-94 

05-31-94 

10-31-94 

12-31-02 

09-30-94 

08-31-95 

06-30-95 

12-31-02 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

01-31-03 

12-31-03 

Indef. 

12-31-96 

10-31-03 

12-31-98 

11-30-06 

9-30-96 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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daily  quarv 

titya 

A«.  Y/A/ 

N3 

Rate 
sch. 
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com- 
menced 

Projected  ter- 
minatkm  date 

ST94-168 

Transcontinental 
Gas  PA-Cofp. 

Equitable  Resource 
Marketing  Co. 

» 

10-13-93 

G-S 

160.000 

N 

09-24-93 

Indef. 

ST94-169 

Transcontinental 
Gas  P/L  Corp. 

PNG  Energy  

V 

10-13-93 

G-S 

200.000 

N 

09-16-93 

Indef. 

ST94-170 

Transcontinental 
Gas  PIL  Corp. 

Texas-Ohio  Gas.  In 

' 

10-13-93 

G-S 

112.000 

N 

09-30-93 

Indef. 

ST94-171 

Koch  Gateway  Pipe- 
line Co. 

Vesta  Energy  Co  .. 

10-13-93 

G-S 

104.800 

N 

09-05-93 

02-02-94 

ST94-172 

Koch  Gateway  Pipe- 
line Co. 

KCS  Energy  Marke 
ing,  Irx;. 

- 

10-13-93 

G-S 

78,600 

N 

0^2^-93 

01-27-94 

ST94-173 

Koch  Gateway  Pipe- 
line Co. 

Western  Gas  Re- 
sources. Inc. 

10-13-93 

G-S 

75.000 

N 

10-05-93 

02-02-94 

ST94-174 

Koch  Gateway  Pipe- 
line Co. 

Murphy  Oil  USA.  In 

J 

10-13-93 

G-S 

100.000 

N 

10-05-93 

02-02-94 

ST94-175 

Tennessee  Gas 

Pipeline  <^o. 

Connecticut  Natura 
Gas  Corp. 

10-14-93 

G-S 

4.152 

N 

F 

10-01-93 

Indef. 

ST94-176 

Midwestern  Gas 
Transmission  Co. 

Mobil  Natural  Gas, 
Inc. 

10-14-93 

G-S 

50.000 

N- 

09-27-93 

Indef. 

ST94-177 

Stingray  Pipeline  Co 

Scana  Hydro- 
carbons, Inc. 

10-14-93 

G-S 

5.000 

N 

10-01-93 

Indef. 

ST94-178 

Stingray  Pipeline  Co 

Western  Gas  Re- 
sources. Inc. 

10-14-93 

G-S 

30.000 

N 

10-01-93 

Indef. 

ST94-179 

Natural  Gas  P/L  Co. 
of  America. 

NGC  Transportatioi 
Inc. 

1. 

10-14-93 

G-S 

40.000 

A 

F 

10-01-93 

10-31-93 

ST94-180 

Northern  Natural 
Gas  Co. 

ErK>gex.  Irx:  

10-14-93 

B 

100,000 

N 

F/1 

0^-01-93 

Indef. 

ST94-181 

Northern  Natural 
Gas  Co. 

Transok  Gas  Co  ... 

•• 

10-14-93 

G-S 

30,000 

N 

F/l 

09-26-93 

Indef. 

Si  94-1 82 

Northern  Natural 
Gas  Co. 

OXY  USA.  Inc  

•• 

10-14-93 

G-S 

15.000 

N 

F/l 

09-01-93 

Indef. 

ST94-183 

ONG  Transmission 

Co. 
Columbia  Gas 

Ozark  Pipeline  Co 

•• 

10-14-93 

C 

50.000 

N 

1 

09-15-93 

Indef. 

ST94-184 

Constitution  Gas 

10-14-93 

G-S 

15.000 

N 

1 

10-01-93 

Indef. 

Transmission  Corp. 

Transport  Co.,  In 

;. 

ST94-185 

Columt>iaGas 

U.S.  Energy  Devel- 

10-14-93 

G-S 

.    6.000 

N 

1 

10-01-93 

Indef. 

1 

Transmission  Corp. 

opment  Corp. 

ST94-186 

Colorado  Interstate 
Gas  Co. 

Wyoming  Gas  Co  . 

10-14-93 

G-S 

400 

N 

10-01-93 

1-31-96 

fT94-187 

Colorado  Interstate 
Gas  Co. 

Mountain  Fuel  Sup 
ply  Co. 

10-14-93 

G-S 

540 

N 

10-01-93 

Indef. 

ST94-188 

Colorado  Interstate 
Gas  Co. 

Helmerich  &  Payne 
Energy  Servwes, 

10-14-93 

G-S 

30,000 

N 

10-01-93 

3-31-94 

ST94-189 

Colorado  Interstate 
Gas  Co. 

ANR  Pipeline  Co  ., 

10-14-93 

G-S 

35.820 

Y 

10-01-93 

10-31-93 

ST94-190 

Colorado  Interstate 
Gas  Co. 

Holnam.  Irw , 

10-14-93 

G-S 

130 

N 

10-01-93 

09-30-94 

ST94-191 

Colorado  Interstate 
Gas  Co. 

Union  Pacifk:  Fuels 
Inc. 

1 

10-14-93 

G-S 

10,000 

N 

10-01-93 

10-31-95 

ST94-192 

Colorado  Interstate 
Gas  Co. 

Associated  InUasta 
Pipeline  Co. 

e 

10-14-93 

G-S 

10.310 

N 

10-01-93 

09-30-97 

ST94-193 

Colorado  Interstate 

Fuel  Resource  De- 

10-14-93 

G-S 

1,750 

N 

10-01-93 

12-31-08 

' 

Gas  Co. 

velopment  Co. 

ST94-194 

Southern  Natural 
Gas  Co. 

Yuma  Gas  Corp  .. 

... 

10-15-93 

G-S 

50,000 

N 

' 

10-08-93 

Indef. 

ST94-195 

Southern  Natural 
Gas  Co. 

Petro  Source  Gas 
Ventures. 

10-15-93 

G-S 

50.000 

N 

1 

10-11-93 

Indef. 

ST94-196 

Southern  Natural 
Gas  Co. 

Tennessee  Gas 
Pipeline  Co. 

10-15-93 

G-S 

10,000 

N 

1 

10-08-93 

Indef. 

ST94-197 

Souttiem  Natural 
Gas  Co. 

Equitat>le  Resourct 
Marketir)g. 

s 

10-15-93 

G-S 

100.000 

N 

1 

10-02-93 

Indef. 

ST94-198 

Sea  Robin  Pipeline 
Co. 

Natural  Gas  Pipelii 
Co. 

e 

10-15-93 

G-S 

10.000 

N 

10-01-93 

09-11-94 

ST94-199 

Colorado  Interstate 
Gas  Co. 

Chevron  USA.  Inc 

... 

10-15-93 

G-S 

10.270 

N 

10-01-93 

10-31-94 

ST94-200 

Colorado  Interstate 
Gas  Co. 

Texaco  Gas  Marke 
ing.  Inc. 

- 

10-15-93 

G-5 

8.500 

N 

10-01-93 

10-31-93. 

ST94-201 

Colorado  Interstate 
Gas  Co. 

Snyder  Oil  Corp  .. 

10-15-93 

G-6 

21,000 

N 

10-01-93 

10-31-03. 

ST94-202 

Colorado  Interstate 
Gas  Co. 

City  of  Colorado 
Springs. 

10-15-93 

G-5 

23.135 

N 

10-01-93 

09-30-96. 

ST94-203 

Colorado  Interstate 

Associated  Intrasta 

te 

10-15-93 

G-5 

4,160 

N 

10-01-93 

.Oa-31-94 

^ 

Gas  Co. 

Pipeline  Co. 
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ST94-204 

Great  Lakes  Gas 
Trans.,  LP. 

Coastal  Gas  Market- 
ing Co. 

10-15-93 

G-5 

10.000 

N 

1 

10-01-93 

10-31-93. 

ST94-205 

Great  lakes  Gas 
Trans.,  LP. 

Gaz  Metropolitan  & 
Co..  P.P. 

10-15-93 

G-5 

1004XX) 

N 

1 

09-16-93 

10-31-93. 

ST94-206 

Great  Lak^  Gas 
Trans.,  LP. 

Coenergy  Ventures. 
Inc. 

10-15-93 

G-5 

30.000 

N 

1 

10-01-93 

10-31-93 

ST94-207 

Florida  Gas  Trans- 
mission Co. 

City  of  Lakeland  

10-15-93 

G-5 

9.338 

N 

1 

08-20-93 

INDF. 

ST94-208 

Tennessee  Gas 
Pipeline  Co. 

People's  Natural 
Gas  Co. 

10-18-93 

G-5 

33,357 

N 

F 

10-01-93 

MDF. 

ST94-209 

Tenrtessee  Gas 

Pipeline  Co. 

CNG  Transmisskjn 
Corp. 

10-18-93 

G-5 

30,601 

N 

F 

10-08-93 

INDF. 

ST94-210 

Tennessee  Gas 
Pipeline  Co. 

Pawtucket  Power 
Associates. 

10-18-93 

G-5 

15.000 

N 

1 

10-01-93 

INDF. 

ST94-2n 

Tennessee  Gas 

Pipeline  Co. 

Niagara  Mohawk 
Power  Corp. 

l0-1ft-93 

G-5 

50.467 

N 

F 

10-01-93 

INDF. 

ST94-212 

Tennessee  Gas 
Pipeline  Co. 

Equitable  Inc  ..._ 

10-18-93 

G-5 

227,000 

N 

1 

10-01-93 

INDF. 

ST94-213 

ArWa  Energy  Re- 
sources Co. 

Tenaska  Marketing 
Ventures. 

10-18-«3 

G-5 

75,000 

N 

1 

09-01-93 

INDF. 

ST94-214 

ArWa  Energy  Re- 
sources Co. 

J.  Aron  ft  Co  

10-18-93 

G-5 

30.000 

N 

1 

09-01-93 

INDF. 

^r «    ■   T*  ^^  ■  ■    *^     ^^^w       •■  ■•■•••••• 

ST94-215 

ArWa  Energy  Re- 
sources Co. 

Vesta  Energy  Co 

■ 

10-18-93 

G-6 

230 

N 

F 

09-01-93 

INDF. 

ST94-216 

ArWa  Energy  Re- 
sources Co. 

Reynolds  Metals  Co 

10-18-93 

G-5 

ZJOOO 

N 

1 

09-01-93 

INDF. 

ST94-217 

TrunkUne  Gas  Co  .... 

City  of  Vienna 

10-18-93 

G-5 

1.449 

N 

1 

09-01-93 

INDF. 

ST94-218 

Tnjnkline  Gas  Co  .... 

United  Oities  Gas  Co 

10-18-93 

G-5 

621 

N 

1 

09-01-93 

INDF. 

ST94-219 

TmnWine  Gas  Co  .... 

Entex  

10-18-93 

G-5 

5.072 

N 

1 

09-01-93 

INDF. 

ST94-220 

Trunkline  Gas  Co  .... 

Central  HIinois  Publk: 
Service  Co. 

10-18-93 

G-5 

10,340 

N 

1 

09-01-93 

INDF. 

ST94-221 

Trunkline  Gas  Co  .... 

City  of  Hickman 

10-18-93 

G-5 

3,002 

N 

1 

09-01-93 

INDF. 

ST94-222 

TrunWine  Gas  Co  .... 

United  Cities  Gas  Co 

10-18-93 

G-6 

10.350 

N 

1 

09-01-93 

INDF. 

ST94-223 

Tainkline  Gas  Co  .... 

City  of  Clay  City  

10-18-93 

G-6 

1,139 

N 

1 

09-01-93 

INDF. 

ST94-224 

Trunkline  Gas  Co  _.. 

Vesta  Energy  Co 

10-18-93 

G-5 

10.000 

N 

1 

09-01-93 

INDF. 

ST94-225 

Trunkline  Gas  Co  .... 

BP  Gas.  Inc „ 

10-18-93 

G-5 

350.000 

N 

1 

09-26-93 

INDF. 

ST94-226 

TmnWine  Gas  Co  .... 

Chevron  U.S.A..  inc 

10-18-93 

G-5       , 

20.000 

N 

1 

09-01-93 

INDF. 

ST94-227 

Tmnktine  Gas  Co  .... 

Chevron  U.S.A.,  Inc 

10-1&-93 

G-5    / 

20.000 

N 

1 

09-01-93 

INDF. 

ST94-228 

Arkansas  OWahoma 
Gas  Corp. 

Ozark  Gas  Trans. 
System,  et  al. 

10-18-93 

'    / 

800 

N 

1 

09-01-93 

INDF. 

ST94-229 

Natural  Gas  P/L  Co. 
of  America. 

Northern  Indiana 
Public  Service  Co. 

10-18-93 

G-6  \ 

310.000 

N 

1 

07-12-93 

INDF. 

ST94-230 

Natural  Gas  P/L  Co. 
of  America. 

Northern  Indiana 
Public  Service  Co. 

10-18-93 

G-5 

100,000 

t4 

1 

07-12-03 

INDF. 

ST94-231 

Natural  Gas  P/L  Co. 
of  America. 

North  Shore  Gas  Co 

10-18-93 

G-5 

10,000 

N 

F 

09-25-93 

10-25-93. 

ST94-232 

Transtexas  Pipeline  . 

Texas  Eastern 
Transmisston  Corp. 

10-18-93 

C 

32,939 

N 

1 

10-01-93 

INDF. 

ST94-233 

Valero  Transmission. 
LP. 

Tennessee  Gas 
Pipeline  Co. 

10-18-93 

C 

7,500 

N 

1 

10-01-93 

INDF. 

ST94-234 

Valero  Transmission. 

LP. 
Valero  Transmission. 

Trunkline  Gas  Co  .... 

10-18-93 

C 

10,927 

M 

1 

10-01-93 

INDF. 

ST94-235 

Texas  Eastern 

10-18-93 

C 

11,812 

N 

1 

10-03-93 

INDF. 

LP. 

Transmisskxi  Corp. 

ST94-23S 

Transtexas  Pipeline  . 

Tennessee  Gas 
Pipeline  Ca 

10-18-93 

C 

7,500 

N 

1 

10-01-93 

INDF. 

ST94-237 

Bridgeline  Gas  Dis- 
tributton  Co. 

Columbia  Gulf 
Transmission  Co. 

10-19-93 

G-HT 

11,874 

N 

F 

09-22-93 

INDF. 

ST94-238 

Tennessee  Gas 
Pipeline  Co. 

Atean  Aluminum 
Corp. 

10-19-93 

G-5 

7,000 

N 

F 

10-05-93 

INDF. 

ST94-239 

Tennessee  Gas 
Pipeline  Co. 

Transco  Energy  Mar- 
keting Co. 

10-19-93 

G-6 

1,138 

N 

F 

10-01-93 

INDF. 

ST94-240 

Tennessee  Gas 
Pipeline  Co. 

CNG  Transmission 
Corp. 

10-19-93 

G-5 

402.540 

H 

F 

10-01-93 

INDF. 

ST94-241 

Tennessee  Gas 
Pipeline  Co. 

Enron  Gas  Market- 
ing. Inc. 

10-19-93 

G-5 

N/A 

H 

1 

10-01-93 

INDF. 

ST94-242 

Ledco.  IrK  ._   

10-19-93 

G-5 

80,000 

H 

1 

10-01-93 

INDF. 

W  I  J"*      t"»t 

Gas  P/L  Corp. 

ST94-243 

Transcontinental 
Gas  P/L  Corp. 

Vesta  Energy  Co 

10-19-93 

G-S 

IJXX) 

H 

1 

10-02-93 

INDF. 

ST94-244 

Traraooninentai 
Gas  P/L  Oorp. 

Associated  Natural 
Gas.  Inc. 

10-1»-e3 

G-5 

180.000 

H 

J 

10-06-93 

INDF. 

JMI 
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ST94-245 

Coiorado  Interstate 
Gas  Co. 

Snyder  Oil  Corp  ... 

•• 

10-19-93 

G-5 

50.076 

N 

F 

10-01-93 

04-30-08. 

C^  Q 

ST94-246 

TrunWine  Gas  Co  .... 

Louisiana  Gas  Serv 

. 

10-20-93 

G-5 

104 

N 

1 

09-01-93 

INDF. 

0  y 

ice  Co. 

ST94-247 

TrunWine  Gas  Co  .... 

City  of  Colfax 

., 

10-20-93 

G-5 

932 

N 

09-01-93 

INDF. 

ST94-248 

TrunWine  Gas  Co  .... 

Lake  County  Utility 
Disthct. 

10-20-93 

G-5 

4.140 

N 

09-01-93 

INDF. 

ST94-249 

Trunkline  Gas  Co  .... 

Hardeman-Fayette 
Utility  District. 

10-20-93 

G-S 

3.933 

N 

09-01-93 

Indef. 

ST94-250 

Trunkline  Gas  Co  .... 

City  of  Jeffersonvilk 

10-20-93 

G-S 

414 

N 

09-01-93 

Indef. 

ST94-251 

Enogex  Inc  

Arkia  Energy  Re- 
sources Co. 

10-20-93 

C 

50.000 

N 

10-01-93 

Indef. 

C  C 

ST94-252 

Enogei  Inc  

Phillips  Gas  Pipelin 

Co. 
Enron  Oil  &  Gas 

1 

10-20-93 

C 

10.000 

N 

1 

10-01-93 

Indef. 

oo 

ST94-253 

Norttiem  Natural 

10-20-93 

G-S 

47.500 

A 

F/l 

09-23-93 

Indef. 

Gas  Co. 

Marketing.  Inc. 

ST94-254 

Transwestem  Pipe- 
line Co. 

Southern  California 
Gas  Co. 

10-20-93 

B 

100.000 

N 

' 

09-20-93 

Indef. 

1  0 

ST94-255 

Transwestem  Pipe- 

U.S. Gas  Transport 

10-20-93 

G-S 

12,000 

N 

F 

09-24-93 

0^-30-93 

line  Co. 

Inc. 

ST94-256 

Tennessee  Gas 
Pipeline  Co. 

Connecticut  Natural 
Gas  Corp. 

10-20-93 

G-S 

2.336 

N 

F 

10-01-93 

Indef. 

ST94-257 

Tennessee  Gas 
Pipeline  Co. 

Rochester  Gas  & 
Electhc  Corp. 

10-20-93 

G-S 

35.485 

N 

F 

10-01-93 

Indef. 

ST94-258 

Tennessee  Gas 
Pipeline  Co. 

Hope  Gas.  Inc 

•• 

10-20-93 

G-S 

2,261 

N 

F 

10-01-93 

Indef. 

ST94-259 

Tennessee  Ga.s 
Pipeline  Co. 

Washington  Gas 
Light  Co. 

10-20-93 

G-S 

4,128 

N 

F 

10-06-93 

Indef. 

ST94-260 

Midwestern  Gas 

Phitxo  Energy,  Inc 

.. 

10-20-93 

G-S 

200,000 

N 

1 

10-01-93 

Indef. 

1  A 

Transmission  Co. 

J   M 

ST94-261 

Mi<Jwestem  Gas 
Transmission  Co. 

Centran  Corp 

•• 

10-20-93 

G-S 

30,000 

N 

1 

10-01-93 

Indef 

ST94-262 

Midwestern  Gas 
Transmission  Co. 

Entrade  Corp , 

■• 

10-20-93 

G-S 

5.300 

A 

F 

10-01-93 

Indef. 

1  4 

ST94-263 

Midwestern  Gas 
Transmission  Co. 

Northern  Indiana 
Public  Service  C<] 

10-20-93 

6-S 

100.000 

N 

F 

10-01-93 

Indef. 

ST94-264 

Traascontinental 
Gas  P/L  Corp. 

Washington  Gas 
Light  Co. 

10-20-93 

B 

405. 

000 

N 

1 

10-06-93 

Indef. 

ST94-265 

Colorado  Interstate 
Gas  Co. 

Mountain  Cement 
Co. 

10-20-93 

G-S 

100 

N 

1 

10-01-93 

Indef. 

ST94-266 

Coiorado  Interstate 
Gas  Co. 

Coastal  Gas  Markei 
ingCo. 

■ 

10-20-93 

G-S 

149. 

473 

A 

' 

10-01-93 

12-31-99 

ST94-267 

Colorado  Interstate 

Stand  Energy  Corp 

10-20-93 

G-S 

100 

N 

1 

10-01-93 

Indef. 

ST94-268 

Colorado  Interstate 

Windsor  Gardens 

10-20-93 

G-S 

525 

N 

1 

10-01-93 

Indef. 

994 

ST94-269 

Gas  Co. 
Colorado  Interstate 
Gas  Co. 

Association. 
Western  Gas  Re- 
sources. Inc. 

10-20-93 

G-S 

67 

700 

N 

1 

10-01-93 

Indef. 

ST94-270 

Colorad99lnterstate 
Gas  Co. 

Associated  Intrastal 
Pipeline  Co. 

3 

10-20-93 

G-S 

86 

375 

N 

' 

10-01-93 

Indef. 

ST94-271 

Colorado  Interstate 
Gas  Co. 

Associated  Intrastal 
Pipeline  Co. 

3 

10-20-93 

G-S 

9. 

424 

N 

1 

10-01-93 

Indef. 

ST94-272 

ANR  Pipeline  Co 

Associated  Natural 
Gas,  Inc. 

10-20-93 

G-S 

150. 

000 

N 

1 

09-28-93 

Indef. 

ST94-273 

ANR  Pipeline  Co 

Unkxi  Pacific  Fuels 

Inc. 
Coastal  Gas  Marke 

ingCo. 
Oryx  Gas  Marketind 

LP.. 
Frontier  Natural  Ga 

Corp. 
O&R  Energy.  Inc  .. 

10-20-93 

G-S 

100. 

000 

N 

F 

10-01-93 

10-31-93 

ST94-274 

ANR  Pipeline  Co 

- 

10-20-93 

G-S 

50 

000 

A 

1 

10-01-93 

Indef. 

ST94-275 

ANR  Pipeline  Co 

. 

10-20-93 

G-S 

150. 

000 

N 

1 

09-26-93 

Indef. 

ST94-276 

ANR  Pipeline  Co 

\ 

10-20-93 

G-S 

4, 

000 

N 

F 

10-01-93 

10-31-93 

ST94-277 

ANR  Pipeline  Co 

10-20-93 

G-S 

50 

000 

N 

F 

10-02-93 

Indef. 

ST94-278 

ANR  Pipeline  Co 

SenKO  Energy  Sen 
k:es.  Inc. 

- 

10-20-93 

G-S 

3. 

600 

N 

F 

10-01-93 

10-31-93 

ST94-279 

Koch  Gateway  Pipe- 
HneCo. 

KCS  Energy  Marke 
ing.  Inc. 

- 

10-21-93 

G-S 

78. 

600 

N 

1 

10-13-93 

02-10-94 

ST94-280 

Koch  Gateway  Pipe- 

Chevron  U.SA..  In( 

10-21-93 

G-S 

78. 

600 

N 

1 

10-13-93 

02-10-94 

ST94-281 

Koch  Gateway  Pipe- 
line Co. 

Chevron  U.S.A..  \n 

10-21-93 

G-S 

300. 

000 

N 

1 

10-13-93 

02-10-94 

JMI 
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ST94-282 

Koch  Gateway  Pipe- 
line Co. 

Texaco  Gas  Market- 
ing, IrK. 

10-21-93 

G-S 

32,900 

N 

10-14-03 

02-11-94 

ST94-283 

Koch  Gateway  Pipe- 
line Co. 

MG  Natural  Gas 
Corp. 

10-21-93 

G-S 

41,920 

N 

10-13-93 

02-10-94 

ST94-284 

Colorado  Interstate 
Gas  Co. 

Anadarko  Trading 
Corp. 

10-21-93 

G-S 

226 

N 

10-01-93 

Indef. 

ST94-285 

Colorado  Interstate 
Gas  Co. 

Amoco  Energy  Trad- 
ing Corp. 

10-21-93 

G-S 

100 

N 

10-01-93 

Indef. 

ST94-286 

Colorado  Interstate 
Gas  Co. 

OXY  USA.  Inc  

10-21-93 

G-S 

22,282 

N 

10-01-93 

Indef. 

ST94-287 

Colorado  Interstate 
Gas  Co. 

Western  Natural  Gas 
4  Trans.  Corp. 

10-21-93 

G-S 

18,727 

N 

10-01-93 

Indef. 

ST94-288 

Colorado  Interstate 
Gas  Co. 

Interenergy  Trans- 
mission Partners. 

10-21-93 

G-S 

20,990 

N 

10-01-93 

Indef. 

ST94-289 

Colorado  Interstate 
Gas  Co. 

Associated  Intrastate 
Pipeline  Co. 

10-21-93 

G-S 

14,110 

N 

10-01-93 

Indef. 

ST94-290 

Trailt)la2er  Pipeline 
Co. 

ArkIa  Energy  Market- 
ing Co. 

10-21-93 

Gas9S 

353,000 

N" 

10-01-93 

Indef. 

ST94-291 

U-T  Offshore  Sys- 
tem. 

National  Gas  Re- 
sources. L.P.. 

10-21-93 

G-S 

50.000 

N 

V 

10-08-93 

10-07-94 

ST94-292 

Westar  Transmission 
Co. 

Natural  Gas  Pipeline 
Co.  of  America. 

10-21-93 

C 

20.000 

N 

09-04-93 

Indef. 

ST94-293 

Tennessee  Gas 
Pipeline  Co. 

Tenngasco  Corp 

10-22-93 

G-S 

1.200 

A 

F 

10-01-93 

Indef. 

ST94-294 

K  N  Interstate  Gas 
Trans.  Co. 

Enron  Gas  Market- 
ing. Inc. 

10-22-93 

G-S 

75.000 

N 

10-01-93 

Indef. 

ST94-295 

K  N  Interstate  Gas 
Trans.  Co. 

Maxus  Exploration 
Co. 

10-22-93 

G-S 

50.000 

N 

10-01-93 

Indef. 

ST94-296 

K  N  Interstate  Gas 
Trans.  Co. 

Associated  Intrastate 
Pipeline  Co. 

10-22-93 

B 

50,000 

A 

10-01-93 

Indef. 

ST94-297 

K  N  Interstate  Gas 
Trans.  Co. 

Arco  Natural  Gas 
Marketing,  Inc. 

10-22-93 

G-S 

195,000 

N 

10-01-93 

Indef. 

ST94-298 

K  N  Interstate  Gas 
Trans.  Co. 

LL&E  Interstate  Gas 
Transmission  Co. 

10-22-93 

G-S 

50,000 

N 

10-01-93 

Indef. 

ST94-299 

K  N  Interstate  Gas 
Trans.  Co. 

Vesta  Energy  Co 

10-22-93 

G-S 

50,000 

N 

10-01-93 

Indef. 

ST94-300 

K  N  Interstate  Gas 

Exxon  Corp  

10-22-93 

G-S 

23,000 

N 

10-01-93 

Indef. 

Trans.  Co. 

ST94-301 

K  N  Interstate  Gas 
Trans.  Co. 

Energy  Dynamics. 
Inc. 

10-22-93 

G-S 

30,000 

N 

10-01-93 

Indef. 

ST94-302 

K  N  Interstate  Gas 
Trans.  Co. 

Mississippi  River 
Transmission  Corp. 

10-22-93 

G 

5,000 

N 

10-01-93 

Indef. 

ST94-303 

K  N  Interstate  Gas 
Trans.  Co. 

Associated  Natural 
Gas.  Inc. 

10-22-93 

G-S 

100.000 

N 

10-01-93 

Indef. 

ST94-304 

K  N  Intestate  Gas 
Trans.  Co. 

Pennzoil  Gas  Mar- 
keting Co. 

10-22-93 

G-S 

5,000 

N 

10-01-93 

Indef. 

ST94-305 

K  N  Interstate  Gas 
Trans.  Co. 

Coastal  Gas  Market- 
ing Co. 

10-22-93 

G-S 

30.000 

N 

10-01-93 

Indef. 

ST94-306 

K  N  Interstate  Gas 
Trans.  Co. 

Chevron  USA.  Inc  ... 

10-22-93 

G-S 

25,000 

N 

10-01-93 

Indef. 

ST94-307 

K  N  Interstate  Gas 
Trans.  Co. 

Chevron  USA.  Inc  ... 

10-22-93 

G-S 

60.000 

N 

10-01-93 

Indef. 

ST94-308 

K  N  Interstate  Gas 
Trans.  Co. 

Aquila  Energy  Mar- 
keting Corp. 

10-22-93 

G-S 

100,000 

N 

10-01-93 

Indef. 

ST94-309 

K  N  Interstate  Gas 
Trans.  Co. 

Enogex  Servk»s 
Corp. 

10-22-93 

G-S 

50,000 

N 

10-01-93 

Indef. 

ST94-310 

K  N  Interstate  Gas 
Trans.  Co. 

Premier  Gas  Co  ...... 

10-22-93 

G-S 

20,000 

N 

10-01-93 

Indef. 

ST94-31 1 

K  N  Interstate  Gas 
Trans.  Co. 

Delhi  Gas  Pipeline 
Corp. 

10-22-93 

B 

75,000 

N 

10-01-93 

Indef. 

ST94-312 

K  N  Interstate  Gas 
Trans.  Co. 

Transok  Gas  Co 

10-22-93 

G-S 

50.000 

N 

10-01-93 

Indef. 

ST94-313 

K  N  Interstate  Gas 
Trans.  Co. 

Williams  Gas  Mar- 
keting Co. 

10-22-93 

G-S 

80,000 

N 

10-01-03 

Indef. 

ST94-314 

K  N  Interstate  Gas 
Trans.  Co. 

New  Mexico  Natural 
Gas  Co..  Inc. 

10-22-93 

8 

15,000 

N 

10-01-03 

Indef. 

ST94-315 

K  N  Interstate  Gas 
Trans.  Co. 

Oryx  Gas  Marketing. 
LP.. 

10-22-93 

G-S 

130,000 

N 

10-01-93 

Indef. 

ST94-316 

K  N  Interstate  Gas 
Trans.  Co. 

Equitable  Resources 
Marketing  Co. 

10-22-93 

G-S 

20.000 

N 

10-01-93 

Indef. 

ST94-317 

K  N  Interstate  Gas 
Trans.  Co. 

Post  Rock  Gas.  Inc  . 

10-22-93 

G-S 

2.000 

N 

10-01-93 

Indef. 
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ST94-318 

ST9+-319 

ST94-320 

ST94-32T 

ST94-322 

ST94-323 

ST94-324 

ST94-325 
ST94-326 

ST94-327 

ST94-32a 

ST94-329 

ST94-330 

ST94-331 

ST94-332 

ST94-333 

ST94-334 

ST94-335 

ST94-336 

ST94-337 

ST94-33B 

ST94-330 

ST94-340 

ST94-34t 

ST94-342 

ST94-343 

ST94-344 

ST94-345 

ST94-346 

ST94-347 

ST94-34a 

ST94-349 

ST94-350 

ST94-3St 

ST94-352 

ST94-35a 


Transporter/seUer 


Neturai  Gas  P/L  Co. 

of  America. 
Natural  Gas  P/L  Co. 

of  America 
Houston  Pipe  Line 

Co. 
Houston  Pipe  Line 

Co. 
Colorado  Interstate 

Gas  Co. 
ANR  P^Rne  Co  


Oasis  Pipe  Line  Co 

Oasis  Pipe  Line  Co 
Houston  Pipe  Line 

Co. 
Colorado  Interstate 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
Colorado  Interstate 

Gas  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  NMantateGas 

Trans.  Co. 
K  N  tntefstate  Gas 

Trans.  Co. 
K  H  Interstate  Gas 

Trans.  Co. 
K  NInteistateGas 

Trans.  Co. 
K  H  Interstate  Gas 

Trans.  Co. 
K  N  Intefstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Intefstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Intefstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  fnierstate  Gas 

Trans.  Co. 
K  H  indBfstate  Gas 

Trans.  Co. 
K  H  Interstate  Gas 

Trans.  Co. 
K  N  Interstate  Gas 

Trans.  Co. 
K  N  mierstate  Gas 

Trans.  Co. 


Recipient 


04R  Energy.  Inc  . 

Assodated  Natural 

Gas,  iric. 
Norttiem  Natural 

Gas  Co. 
Northern  Natural 

Gas  Co. 
Coastal  Oif  &  Gas 

Corp. 
Coastal  Gas  Markc  I- 

ingCo. 
Transwestem  Pipe 

line  Co. 
AMOCO  Gas  Co  ., 
Natural  Gas  Pipelirje 

Co.  of  America. 
Aquila  Energy  Mar- 
keting Corp. 
Associated  Intrastate 

Pipefine  Co. 
Chevron  USA.  Inc 

Coastal  Chenrt,  Inc 

Boyd  Rosene  &  As 

sociates.  Inc. 
Premier  Gas  Co 
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MotMl  Natural  Gas. 

Inc. 
Transok,  Inc  _ 

Tenaska  Marlwflng 

Ventures. 
Bridge  Gas  USA.  Iijc 

Western  Natural  G4s 

&  Trans.  Corp. 
Trarook,  kic  ._... 


LL&E  Gas  Market- 
ing. Inc. 

Coastal  Gas  Marke  - 
ingCa 

Chevron  USA  Pro- 
duction Co. 

Aquila  Energy  Mar- 
keting Corp.. 

Texaco  Gas  Market 
ing.  Inc. 

Western  Gas  Re- 
sources, Inc. 

Continental  Natural 
Gas,  Inc. 

Universal  Resource  t 
Corp. 

American  Central 
Gas  Cos.,  Inc. 

Enron  Gas  Market- 
ing, Inc. 

Oxy  USA.  fnc  


North  Canadtarr  Ma - 
keting  Corp. 

Anadarko  Trading 
Co. 

Williams  Gas  Miar- 
keting  Co. 

Prairie  Gas  Trans- 
portation Co. 


JMI 


Datetted 


10-23-93 

10-22-93 

10-22-93 

10-22-93 

10-22-93 

10-22-93 

10-22-93 

10-22-93 
10-22-93 

10-22-93 

10-22-93 

10-22-93 

10-22-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-2S-S3 

10-2S-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 

10-25-93 


Part  284 
subpart 


G-S 

Q-S 

C 

C 

G-S 

6-S 

C 

C 
C 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

6-S 

B 

G-S 

6-S 

6-S 

B 

G-S 

G-S 

G-S 

6-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

6-S 


Est  max. 
daily  quan- 
tity a 


Aff.  Y/A/ 

N3 


to.ooo 

70.500 

10.000 

50,000 

33,336 

230.000 

7.000 

50.000 
25,000 

10.367 

32,292 

147 

17.616 

tO.000 

6J00O 

19.000 

25.000 

5.T54 

75.000 

500 

50.000 

5.015 

50.000 

32.000 

150,000 

5.000 

25.000 

50.000 

27.000 

100,000 

30.000 

2o.ooa 

50.000 

30,000 

tOO.000 

20.000 


N 

N 

N 

N 

A 

A 

N 

N 
N 

N 

N 

N 

A 

N 

N 

M 

N 

N 

N 

N 

N 

H 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


sch. 


Date 

conv 

menced 


10-09-93 

10-01-93 

09-01-93 

09-27-93 

10-01-93 

10-01-93 

06-01-93 

09-01-93 
09-24-93 

10-01-93 

«M>1-93 

10-01-93 

10-01-93 

10-01-93 

tO-01-93 

tO-OV-93 

10-C1-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-0T-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 


Projected  ter- 
mination date 


10-31-93 

09-30-98 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indel 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indel 

02-2fr-96 

Indef. 

10-31-93 

Indief. 

Indef. 

Indef. 

03-31-94 

Indef. 

Indef. 

indef. 

indef. 

kxtef. 

mdef. 

indef. 

Indef. 

hdef. 

fcxief. 

kKJef. 

Indef. 

indef. 

ndef. 


Docket 
No.' 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 
daily  quan- 
tity* 

Aff.  Y/A/ 

N3 

Rate 
sch. 

Date 

conv 

menced 

Projected  ter- 
minatkKi  date 

ST94-354 

K  N  Interstate  Gas 
Trans.  Co. 

K  N  Gas  Marketing, 
Inc. 

10-25-93 

G-S 

250.000 

A 

10-01-93 

Indef. 

ST94-355 

K  N  Interstate  Gas 
Trans.  Co. 

Kerr-McGee  Corp  .... 

10-25-93 

G-S 

30.000 

N 

10-01-93 

Indef. 

ST94-356 

K  N  Interstate  Gas 
Trans.  Co. 

Mountain  Iron  & 
Supply  Co. 

10-25-93 

G-S 

20.000 

N 

10-01-93 

Indef. 

ST94-357 

K  N  Interstate  Gas 
Trans.  Co.      > 

Tenaska  Mariteting 
Ventures. 

10-25-93 

G-S 

100.000 

N 

10-01-93 

Indef. 

ST94-358 

K  N  Interstate  Gas 
Trans.  Co. 

Texaco  Exploration 
&  Production. 

10-25-93 

G-S 

10,000 

N 

10-01-93 

Indef. 

ST94-359 

K  N  Interstate  Gas 
Trans.  Co. 

Inlerenergy  Corp  

10-25-93 

G-S 

5.000 

N 

10-01-93 

Indef. 

ST94-360 

K  N  Interstate  Gas 
Trans.  Co. 

Cimarron  Gas  Com- 
panies. Inc. 

10-25-93 

G-S 

50.000 

N 

10-01-93 

Indef. 

ST94-361 

Mojave  Pipeline  Co  . 

Meridian  Oil,  Inc 

10-25-93 

6-S 

100,000 

N 

12-21-90 

10-02-08 

ST94-362 

K  N  interstate  Gas 
Trans.  Co. 

Boyd  Rosene  &  As- 
sociates. Inc. 

10-25-93 

G-S 

12,000 

N 

10-01-93 

Indef. 

ST94-363 

K  N  Interstate  Gas 
Trans.  Co. 

Transok,  Inc  

10-25-93 

B 

50.000 

N 

10-01-93 

Indef. 

ST94-364 

Colorado  Interstate 
Gas  Co. 

K  N  Gas  Marketing. 
Inc. 

10-25-93 

G-S 

108.789 

N 

10-01-93 

Indef. 

ST94-365 

Colorado  Interstate 
Gas  Co. 

Consolidated  Fuel 
Corp. 

10-25-93 

G-S 

1,513 

N 

10-01-93 

Indef. 

ST94-366 

Colorado  Interstate 
Gas  Co. 

Farmer's  Union 
Central  Exchange. 

10-25-93 

G-S 

3.412 

N 

10-01-93 

Indef. 

ST94-367 

Colorado  Interstate 
Gas  Co. 

Grand  Valley  Gas 
Co. 

10-25-93 

G-S 

13.402 

N 

10-01-93 

Indef. 

ST94-368 

Colorado  Interstate 
Gas  Co. 

Kiowa  Gas  Co  

10-25-93 

G-S 

274 

N 

10-01-93 

Indef. 

ST94-369 

Natural  Gas  P/L  Co. 
of  America. 

International  Paper 
Co. 

10-25-93 

G-S 

16,500 

N 

F 

09-01-93 

06-30-94 

ST94-370 

Transco-Louisiana 
Intra.  P/L  Co. 

Transcontinental 
Gas  Pipe  Line 
Corp. 

10-25-93 

C 

120.000 

N 

08-01-93 

Indef. 

ST94-371 

Valero  Transmission, 

LP. 
Mojave  Pipeline  Co  . 

Trunkline  Gas  Co  .... 

10-26-93 

C 

10.000 

N 

10-01-93 

Indef. 

ST94-372 

Morkjian  Oil.  Inc  

10-25-93 

G-S 

100.000 

N 

F 

10-03-93 

10-02-08 

ST94-373 

Trunkline  Gas  Co  .... 

City  of  Somerville  .... 

10-26-93 

G-S 

1.705 

N 

F 

09-01-93 

Indef. 

ST94-374 

Tmnkline  Gas  Co  .... 

Direct  Gas  Supply 
Corp. 

10-26-93 

G-S 

12.420 

N 

10-01-93 

Indef. 

ST94-375 

Trunkline  Gas  Co  .... 

Yuma  Gas  Corp  

10-26-93 

G-S 

51.750 

N 

09-01-93 

Indef. 

ST94-376 

Trunkline  Gas  Co  .... 

Electric  Energy.  Inc  . 

10-26-93 

G-S 

136,620 

N 

10-03-93 

Indef. 

ST94-377 

Trunkline  Gas  Co  .... 

City  of  Sims 

10-26-93 

G-S 

311 

N 

F 

09-01-93 

Indef. 

ST94-378 

Trunkline  Gas  Co 

Citv  of  Bovce  

10-26-93 

G-S 

932 

N 

F 

09-01-93 

Indef. 

ST94-379 

Trunkline  Gas  Co  .... 

City  of  Louisville  

10-26-93 

G-S 

1.242 

N 

F 

09-01-93 

Indef. 

ST94-380 

Trunkline  Gas  Co 

Citv  of  Cisne 

10-26-93 

G-S 

828 

N 

F 

09-01-93 

Indef. 

ST94-381 

Trunkline  Gas  Co  .... 

City  of  McLeansboro 

10-26-93 

G-S 

3.312 

N 

F 

09-01-93 

Indef. 

ST94-382 

Trunkline  Gas  Co  .... 

KCS  Energy  Mart<et- 

ing,  Inc. 
City  of  Pittsburg 

10-26-93 

G-S 

51.750 

N 

09-01-93 

Indef. 

ST94-383 

Tmnkline  Gas  Co  .... 

10-26-93 

G-S 

311 

N 

F 

09-01-93 

Indef. 

ST94-384 

Trunkline  Gas  Co  .... 

Consolidated  Fuel 
Corp. 

10-26-93 

G-S 

51.750 

N 

09-09-93 

Indel. 

ST94-385 

Trunkline  Gas  Co  .... 

Unigas  Energy,  Inc  .. 

10-26-93 

G-S 

20.700 

N 

09-01-93 

Indef. 

ST94-386 

Trunkline  Gas  Co  .... 

Coastal  Gas  Marinat- 
ing Co. 

Panhandle  Trading 
Co. 

Citv  of  Ol)ion  

10-26-93 

G-S 

207.000 

N 

09-01-93 

Indef. 

ST94-387 

Trunkline  Gas  Co  .... 

10-26-93 

G-S 

100,000 

A 

09-07-93 

Indef. 

ST94-388 

Trunkline  Gas  Co 

10-26-93 

G-S 

302.220 

N 

F 

09-01-93 

Indef. 

ST94-389 

Trunkline  Gas  Co  .... 

City  of  Fairfield  

10-26-93 

G-S 

6.417 

N 

F 

09-01-93 

Indef. 

ST94-390 

Colorado  Interstate 
Gas  Co. 

NGC  Transportation, 
Inc. 

10-26-93 

G-S 

8.345 

N 

09-01-93 

Indef. 

ST94-391 

Colorado  Interstate 
Gas  Co. 

People  Natural  Gas 
Co. 

10-26-93 

G-S 

489 

N 

09-0^-93 

Indef. 

ST94-392 

Colorado  Interstate 
Gas  Co. 

PG&E  Resources  Co 

10-26-93 

G-S 

3.000 

N 

09-01-93 

Indef. 

ST94-393 

Colorado  Interstate 
Gas  Co. 

Mountain  Fuel  Sup- 
ply Co. 

10-26-93 

G-S 

508 

N 

09-01-93 

Indef. 

ST94-394 

Colorado  Interstate 
Gas  Co. 

Quivira  Gas  Co  

10-26-93 

G-S 

9,652 

N 

09-01-93 

Indef. 

ST94-395 

El  Paso  Natural  Gas 
Co. 

Mock  Resources,  Inc 

10-26-93 

G-S 

10.300 

N 

10-01-93 

Indef. 
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mination date 

ST94-3S6 

Trwnkfne  Gas  Co  ... 

Eastex  Hydro- 
cartxxis.  Inc. 

10-27-fla 

G-S 

20,000 

H 

1 

10-01-93 

Indef. 

ST94-397 

Trunldir>e  Gas  Co  ..„ 

City  o«  OaWgren  .... 

10-27-SQ 

G-S 

427 

H 

09-01-93 

Indef 

ST94-398 

Panhandle  Eastern 
Pipe  Line  Co. 

Entrade  Corp 

10-27-93 

G-S 

200,000 

N 

10-01-93 

09-30-98. 

ST94-399 

Panhandle  Eastern 
Pipe  Line  Co. 

Thomson  Consume! 
Electronics,  Inc. 

10-27-93 

G-S 

1,500 

N 

10-01-93 

09-30-96. 

ST94-400 

Algonquin  Gas 
Transfnission  Ca 

Commonwealth  Gas 
Co. 

10-27-93 

B 

10,380 

N 

10-1^-93 

Indef. 

ST94-401 

Algonquin  Gas 
Transinission  Ca 

Yankee  Gas  Serv- 
ices Ca 

10-27-93 

B 

6.066 

N 

10-12-93 

Indef. 

St94-402 

Algonquin  Gas 
Transmisaion  Ca 

Southern  Connecti- 
cut Gas. 

10-27-93 

B 

4.517 

N 

FF 

10-13-93 

Indef. 

ST94-403 

Algonquin  Gas 
Transmisaion  Ca 

Colonial  Gas  Co  .... 

10-27-93 

B 

7,918 

N 

10-07-93 

Indef. 

ST94-404 

AtgonqunGas 
Transmission  Co. 

Yankee  Gas  Serv- 
ices Co. 

10-27-93 

B 

8.862 

N 

10-06-93 

Indef. 

ST94-^05 

Atgonquirt  Gas 
Transmission  Co. 

Commonwealth  GasI 
Co. 

10-27-93 

B 

16.226 

N 

10-12-93 

Indef. 

ST94^06 

CdunifciaGas 

Transmission  Corp. 

United  States  Gyp- 
sum Co. 

10-27-^93 

G-S 

1.000 

N 

io-oi-«a 

Indef. 

ST94-407 

Cotocado  interstate 
Gas  Co. 

Rhone-Poulenc 
Pipeline  Co. 

10-27-93 

G-S 

3.261 

N 

10-01-93 

Indef. 

ST94-40e 

Colorado  Interstate 
Gas  Co. 

Rangeline  Corp  

10-27-93 

G-S 

164 

N 

10-01-93 

Indef. 

ST94-40e 

Colofado  Interstate 
Gas  Co. 

Snyder  Oil  Corp  

10-27-93 

G-S 

33,639 

N 

10-01-93 

Indef. 

ST94-4tO 

Colorado  Interstate 
Gas  Co. 

SDS  Petroleum 
Products.  Inc. 

10-27-93 

G-S 

181 

N 

1  10-01-93 

Indef. 

ST94-4n 

Colorado  Interstate 
Gas  Co. 

Santa  Fe  Minerals, 
Inc. 

10-27-93 

G-S 

823 

N 

10-01-«3 

Indef. 

ST94-4t2 

Colorado  Interstate 
Gas  Co. 

Sinclair  Oi  Corp 

10-27-93 

G-S 

8,709 

N 

10-01-93 

Indef. 

ST94-413 

Midwestern  Gas 
Transmission  Ca 

Superior  Natural  Gai 
Corp. 

10-2&-93 

G-S 

100.000 

N 

10-01-93 

Indef. 

ST94-414 

Tennessee  Gas 
PipaineCo. 

East  Ohio  Gas 

10-28-93 

G-S 

48,385 

N 

F 

10-01-93 

Indef. 

ST94-415 

TemassaeGas 
PipeineCo. 

Coming  Natural  Gas 
Corp. 

10-29-93 

G-S 

3,854 

N 

P 

10-01-93 

Indef. 

ST94-416 

Tennessee  Gas 
PipeBneCo. 

CNG  Gas  Services 
Corp. 

10-28-93 

G-S 

250,000 

N 

1 

10-15-93 

Indef. 

ST94-4t7 

Tennessee  Gas 
PipeineCo. 

Washington  Gas 
LigMCo. 

10-28-93 

G-S 

7,338 

N 

FF 

10-06-93 

Indef. 

ST94-418 

Tennessee  Gas 
PipeflneCo. 

Colonal  Gas  Co 

10-28-93 

G-S 

3,361 

N 

F 

10-01-93 

Indef. 

ST94-419 

Tennessee  Gas 
Pipeline  Co.- 

Pubttc  Sennce  Elec- 
tric a  Gas  Co. 

10-28-93 

G-S 

10,206 

N 

FF 

10-13-93 

Indef. 

ST94-420 

C^ennel  Industries 
GasCa 

Tennessee  Gas 
Pipeline  Co.,  Et  Al 

10-28-93 

C 

100,000 

V 

10-01-93 

Indef. 

ST94^21 

GasCao(New 
Mexica 

El  Paso  Natural  Gas 
Co. 

10-28-93 

C 

20,000 

N 

10-08-93 

- 

Indef. 

ST94-422 

Valero  Transmission. 
LP. 

Texas  Eastern 
Transmission  Corp 

10-28-93 

C 

9,500 

N 

10-01-93 

Indef. 

ST94^23 

Colorado  Interstate 
Gas  Co. 

Union  Pacific  Fuels, 
Inc. 

10-28-93 

G-S 

10,250 

N 

10-01-93 

Indef. 

ST94-424 

Colorado  Interstate 
Gas  Co. 

Texaco  Gas  Market- 
ing, Inc. 

10-28-93 

G-S 

44,615 

H 

IO-Ot-93 

Indef. 

ST94-425 

Colorado  Interstate 
GasCa 

Tiger  National  Gas, 
Inc. 

10-28-93 

G-S 

121 

N 

10-01-93 

Indef. 

ST94-426 

Colorado  Interstate 
Gas  Co. 

Public  Senwe  Co.  of 
Colorado. 

10-28-93 

G-S 

10,276 

N 

10-01-«3 

indef. 

ST94^27 

Colorado  Interstate 
Gas  Co. 

Put)lk;  Service  Co.  of 
Colorado. 

10-28-93 

G-S 

6.000 

N 

10-01-93 

Indef. 

ST94-WI28 

Colorado  Interstate 
Gas  Co. 

Universial  Resources 
Corp. 

10-28-93 

G-S 

4.474 

N 

10-14-93 

Indef. 

ST94-429 

Colorado  Interstate 
Gas  Co. 

Vesgas  Co  .„ 

10-28-93 

G-S 

6.870 

N 

10-01-93 

Indef. 

ST94-4X 

T  nine  western  Pipe- 
line Co. 

Clayton  WiKams  En- 
ergy. Inc. 

10-28-93 

G-S      ' 

2,760 

N 

F 

10-01-93 

10-31-93. 

ST94-431 

Transwestem  Pipe- 
line Co. 

Brooklyn  Interstate 
Natural  Gas. 

10-28-93 

G-S 

5,000 

N 

F 

10-01-93 

10-31-93. 
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Docket 
No.< 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 

ny^ 

Aff.  Y/A/ 

N3 

Rata 
sch. 

Dale 
oom- 

Projected  ter- 
niiiiation  date 

ST94*432 

Transwestem  Pipe- 
line Co. 

Anthem  Energy  Co., 
LP. 

l0-28-«3 

G-S 

13.780 

N 

10-01-93 

10-31-03. 

ST94-^33 

Transwestem  Pipe- 
line Co. 

Richardson  Products 
Co. 

10-28-93 

G-S 

41,340 

N 

10-01-93 

10-31-03. 

ST94-434 

Transwestem  Pipe- 
line Co. 

NGC  Transportation, 
Inc. 

10-28-93 

Q-S 

19.570 

N 

10-01-83 

10-31-93. 

ST94-435 

Transwestem  Pipe- 

NGC  Transportation, 

Inc. 
GPM  Gas  Corp  

10-28-93 

G^ 

15.790 

N 

10-01-«3 

10-31-9a 

ST94-436 

Transweslem  Pipe- 

10-28-93 

G-S 

20,000 

N 

10-01-93 

10-31-Oa 

line  Co. 

ST94-437 

Transwestem  Pipe- 
line Co. 

Enron  Gas  Market- 
ing. Inc. 

10-28-93 

G-S 

200 

N 

10-01-93 

06-30-04. 

8194^38 

Transwestem  Pipe- 
line Co. 

Arkia  Energy  Market- 
ing. 

10-28-93 

G-^ 

100,000 

N 

10-01-93 

Indef. 

ST94-439 

Transwestem  Pipe- 

Cibola Corp 

10-28-93 

G-S 

6,000 
530 

N 

10-01-93 
10-01-93 

02-28-04. 
10-31-63. 

ST94^40 

line  Co. 
Transwestem  Pipe- 

Production Gather- 

10-28-93 

G-S 

N 

line  Co. 

ing  Co. 

ST94-441 

Trar)swestem  Pipe- 
line Co. 

Transwestem  Pipe- 
line Co. 

Transwestem  Pipe- 

TristarGasCo  

10-28-93 

G-S 

6,128 

N 

10-01-93 

10-31-93. 

ST94-I142 

F&M  Oil  &  Gas  Co  .. 

10-28-93 

G-S 

50.000 

N 

1 

10-01-93 

Indef. 

ST94-443 

Brooklyn  Interstate 

10-28-93 

G-S 

50.000 

N 

1 

10-16-93 

Indef. 

line  Co. 

Natural  Gas. 

ST94-444 

Transwestem  Pipe- 
line Co. 

Productkm  Gather- 
ing Ca 

10-28-93 

G-S 

220 

N 

10-01-93 

10-31-93. 

ST94-^5 

Transwestem  Pipe- 
line Co. 

Enogex  Services 
Corp. 

10-28-93 

G-S 

3.500 

N 

10-02-M 

10-31-93 

ST94-446 

Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 

Gas Co.  of  Mexico  .. 

10-28-93 

G-S 

5,000 

N 

10-06-93 

10-31-03 

ST94-447 

Tristar  Gas  Co 

10-28-93 

G-S 

1.000 

N 

10-02-93 

10-31-03 

line  Co. 

ST94-448 

Transwestem  Pipe- 
line Co. 

Continental  Natural 
Gas.  Inc. 

10-28-93 

G-S 

5.000 

N 

10-01-93 

10-31-03 

ST94-449 

Transwestem  Pipe- 
line Co. 

Enron  Gas  Market- 
ing, Inc. 

10-28-93 

G-S 

1.200 

A 

10-03-93 

10-31-03 

ST94-450 

Transwestem  Pipe- 
line Co. 

Tristar  Gas  Co 

10-28-93 

G-S 

1.000 

N 

10-02-93 

10-05-93 

ST94-451 

Transwestem  Pipe- 
line Co. 

Enron  Gas  Mart<et- 
ing.  Inc. 

10-28-93 

G-S 

4.175 

A 

10-06-03 

10-31-03 

ST94-452 

Transwestem  Pipe- 
line Co. 

Continental  Natural 
Gas.  Inc. 

10-28-93 

G^ 

>.5.000 

N 

• 

10-01-03 

10-31-93 

ST94-453 

Williams  Natural  Gas 
Co. 

Grove  Municipal 
Servkies  Authority. 

10-28-93 

G^ 

5.500 

N 

10-01-03 

mdeL 

ST94-454 

Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Greeley  Gas  Co 

10-28-93 

6-S 

1.187 

N 

10-01-03 

mdef. 

ST94^55 

Brock  Gas  Systems 

10-28-93 

G-S 

354 

N 

1O-01-03 

10-01-95 

Co. 

&  Equf>ment.  Inc. 

ST94-456 

WiUtams  Natural  Gas 
Co. 

Brock  Gas  Systems 
&  Equipment.  Inc. 

10-28-93 

G-S 

350 

N 

10-01-03 

10-01-96 

ST94-^57 

Williams  Natural  Gas 
Co. 

Atchison  Casting 
Corp. 

10-28-93 

B 

3.500 

N 

10-01-03 

10-01-04 

ST94-458 

Williams  Natural  Gas 
Co. 

AmariNo  Natural 
Gas.  Inc. 

10-28-93 

B 

250 

N 

10-01-03 

Indef. 

ST94-459 

WHIiams  Natural  Gas 
Co. 

Triumph  Natural 
Gas.  Inc. 

10-28-93 

G-S 

18.000 

N 

10^)1-03 

Indsl 

ST94-460 

Williams  Natural  Gas 
Co. 

Farmland  Irxiustries. 
Inc. 

10-28-93 

Q-S 

250.000 

N 

1 

10-01-03 

Indei 

ST94^-461 

Williams  Natural  Gas 
Co. 

City  Utilities  of 
SpringHekt 

10-28-93 

G-S 

120.000 

N 

10-20-03 

Indet 

ST94-462 

Williams  Natural  Gas 
Co. 

American  Central 
Gas  Cos..  Inc. 

10-28-93 

G-S 

20,000 

N 

10-01-03 

10-01-04 

ST94^63 

WiUiams  Natural  Gas 
Co. 

Citatkm  Oil  &  Gas 
Corp. 

10-28-93 

G-S 

500 

N 

10-22-03 

IndeL 

ST94-464 

Williams  Natural  Gas 

Co. 
WiHiams  Natural  Gas 

Co. 
WiHiams  Natural  Gas 

Co. 
WiWants  Natural  Gas 

Co. 

City  of  Buriingame  ... 

10-28-93 

G-S 

466 

N 

F 

10-01-03 

Indet 

ST94-465 

City  of  Denison  „. 

10-28-93 

G-S 

126 

N 

10-01-03 

Indel. 

ST94-466 

City  of  Granby  „ 

10-28-93 

G-S 

099 

N 

10-01-03 

Indet 

ST94-467 

Greeley  Gas  Co 

10-28-93 

G-S 

2.660 

N 

10-01-03 

Indet 

Docket 
No.* 


ST94-468 

ST94-469 

ST94-470 

ST94-471 

ST94-472 

ST94-473 

ST94-474 

ST94-475 

^T94-476 

ST94-477 

ST94-478 

ST94-479 

ST94-480 

ST94-481 

ST94-482 

ST94-483 

ST94-484 

ST94-<485 

ST94-486 

ST94-487 

ST94-488 

ST94-489 

ST94-490 

ST94-491 

ST94-492 

ST94-493 

ST94-494 

ST94-495 

ST94-496 

ST94-497 

ST94-498 

ST94-499 

ST94-500 

ST94-501 

ST94-502 

ST94-503 


Transporter/seller 


Williams  Natural  Gas 

Co. 
WiUiams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Williams  Natural  Gas 

Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Pantiandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Natural  Gas  P.L  Co. 

of  America. 
Natural  Gas  P.L  Co. 

of  America. 
Natural  Gas  P.L  Co. 

of  America. 
Natural  Gas  P.L  .Co. 

of  America. 
Natural  Gas  P.L  Co. 

of  America. 
Natural  Gas  P.L  Co. 

of  America. 
Natural  Gas  P.L  Co. 

of  America. 
Channel  Industries 

Gas  Co. 
Channel  Industries 

Gas  Co. 
Transok.  Inc  

Delhi  Gas  Pipeline 

Corp. 
DeIN  Gas  Pipeline 

Corp. 
Transok,  Inc  


Recipient 


Resourc  )s, 


Missouri  Put)lic  Sprv- 

ice. 
Western 

Inc. 
City  Utilities  of 

SpringfieW. 
City  Utilities  of 

SpringftekJ. 
Western 

Inc. 
Western  Resources. 

Inc 
Attamont  Municipal 

Gas  Authority. 
Quaker  Oats  Co 


I  Resourc  »s, 


Transok,  Inc 


Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 


Post  Rock  Gas,  li  c  . 

Pawnee  Pipeline  {i 

Marketing  Co. 
Mklcoast  Energy  f)e- 

sources,  Inc. 
Kansas  Municipal 

Gas  AgefKy. 
Ward  Gas  Market ' 

ing.  Inc. 
Enron  Gas  Matke 

ing.  Inc. 
Gedi,  Inc 


Tylex,  Inc 


Date  filed 


P)e- 


et 


Mountain  Front 
line  Co.,  Inc. 
Tenngasco  Corp 


Diamond  Shamroik 
Offshore  Partners. 

Energy  Marketing 
Exchange,  Inc. 

Chevron  U.S.A.,  llic 

Texaco  Gas  Market- 
ing, Inc. 
Amgas,  Inc  .. 

Humble  Gas  Tran^ 

misskxiCo. 
Northern  Natural 

'Gas  Co..  et  al. 
THC  Pipeline  Co., 

al. 
ANR  Pipeline  Co., 

al. 
Ozart(  Gas  Trans- 

missKMi  System 
Ozark  Gas  Trans- 
mission System 
ANR  Pipeline  Co., 

at. 
ANR  Pipeline  Co., 

at. 
Coming  Natural  G^s 

Corp. 
Sonat  Martteting  do 

Enron  Gas  Martcel  - 

ing.  Inc. 
Sonat  Marketing  do 

Sonat  Marketing  C  o 


JMI 


et 


et 


Part  284 
subpart 


10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

B 

10-28-93 

B 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-^ 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

G-S 

10-28-93 

B 

10-28-93 

B 

10-28-93 

B 

10-28-93 

B 

10-28-93 

B 

10-28-93 

B 

10-28-93 

B 

10-29-93 

C 

10-29-93 

C 

10-29-93 

C 

10-29-93 

C 

10-2^93 

C 

10-29-93 

C 

10-29-93 

C 

10-29-93 

G-S 

10-29-93 

G-S 

10-29-93 

G-S 

10-29-93 

G-S 

10-29-93 

G-S 

Est  max. 

daily  quarv 

tityz 


5,834 
14,640 
4.833 
6.588 
7.614 
6.450 

2.000 

150 

500 

8,000 

11.108 

78,000 

2,628 

1,500 

3.500 

20,000 

60.000 

50,000 

30.000 

9,000 

100,000 

100,000 

75,000 

50,000 

75,000 

50,000 

25,000 

600 

10,000 

20,000 

2.882 

100,000 

50.000 

100.000 

100,000 


Aff.  Y/A/ 

N3 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 
sch. 


Date 
com- 
menced 


10-07-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-09-93 

10-01-93 

10-01-93 

10-09-93 

10-08-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

10-01-93 

06-01-87 

09-01-87 

04-01-87 

08-01-88 

12-01-87 

04-01-87 

04-01-87 

10-01-93 

10-01-93 

10-01-93 

10-11-93 

10-09-93 

10-01-93 

10-01-93 

10-14-93 

10-20-93 

10-11-93 

10-20-93 

10-20-93 


Projected  ter- 
minatk>n  date 


Indef.  • 

Indef. 

10-01-94 

Indef. 

Indef. 

Indef. 

Indef. 

10-01-94 

Indef. 

Indef. 

Indef. 

Indef. 

09-30-95 

10-31-93 

09-30-98 

04-30-98 

08-31-98 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

10-31-93 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 


Docket 
Na' 

Transporter/seBer 

Recipient 

Date  filed 

Part2d4 
subpart 

EsL  max. 

daily  quan- 

tityz 

Aff.  Y/A/ 

N3 

Rate 

S(^. 

Date 
oei»- 

menced 

Projededler- 
minatkMdate 

ST94-504 

Texas  Gas  Trans- 
mission Corp. 

CMSGasttaiketing 

10-29-93 

G-S 

KXIjOOO 

N 

1 

tO-15-«3 

IrHJef. 

ST94-505 

Kolch  Gateway  Pipe- 
line Co. 

Transco  Er»rgy  Mar- 
keting Co. 

10-29-93 

G-S 

104  «» 

N 

1 

10-14-93 

02-11^94 

ST94-506 

Texas  Eastern 
Transmission  Corp. 

Brooidyn  Union  Gas 
Co. 

10-29-93 

G 

20^604 

N 

F 

MM)»-«3 

10-3VO9 

ST94-507 

Teus  Eastern 
Transmission  Corp. 

Coming  Natural  Gas 
Corp. 

10-29-93 

G 

860 

N 

F 

KM)t-«3 

10-31-00 

ST94-50e 

Tejias  Eastern 
Transmission  Corp. 

UGI  IMIihes.  Inc  

10-29-93 

G-« 

4vOOO 

U 

F 

10-01-93 

10-31-00 

ST94-509 

Texas  Eastern 
Transmission  Corp. 

Cokjmbia  Gas  of 
Ohk),  Inc. 

10-29-93 

G-S 

t1;000 

U 

F 

1<M)t-«3 

10-31-09 

ST94-510 

Texas  Eastern 
Transmission  Corp. 

UGI  Utiliries.  Inc  

10-29-93 

G-S 

2SJ49 

H 

HM>1-«3 

09-30-04 

ST94-611 

Texas  Eastern 
Transmission  Corp. 

Texas-Ohio  Gas.  Inc 

10-29-93 

G-S 

1A» 

N 

10-02-« 

09-30-04 

ST94-512 

Texas  Eastern 
Transmission  Corp. 

New  York  State 
Electric  &  Gas 
Corp. 

10-29-93 

G 

17,237 

N 

F 

I0-01-83 

10-3V99 

ST94-513 

Texas  Eastern 
Transmisswn  Corp. 

Richmond  Dept.  of 
Public  UIJMy. 

10-29-93 

G 

3,422 

N 

10-0V-93 

10-31-99 

ST94-514 

Texas  Eastern 

River  Gas  Co  

10-29-93 

G 

1,409 

N 

10-01-^ 

10-31-99 

Transnrvssion  Corp. 

ST94-515 

Texas  Eastern 
Transmisswn  Corp. 

Virginia  Natural  Gas, 
Inc. 

10-29-93 

G 

4.586 

H 

1O-01-93 

10-31-09 

ST94-516 

Texas  Eastern 
Trartsmtssk>n  Corp. 

Hope  Gas,  Inc  

10-29-93 

G-S 

6,000 

N 

09-OV-e3 

10-31-99 

ST94-517 

Texas  Eastern 
Transnwskxi  Corp. 

East  Ohio  Gas  Co  ... 

10-29-93 

G 

44,127 

N 

F 

10-01-03 

10-31-99 

ST94-518 

Texas  Eastern 
Transmission  Corp. 

East  Ohio  Gas  Co  ... 

10-29-93 

G 

30.000 

N 

10-O1-O3 

10-31-09 

ST94-519 

Texas  Eastern 
Transm«skxi  Corp. 

Elizabettrtown  Gas 
Co. 

10-29-93 

G 

3.603 

N 

1 

10-01-03 

10-31-99 

ST94-520 

Texas  Eastern 
Transmission  Corp. 

Long  Island  Lighting 
Co. 

10-29-93 

G 

12,578 

N 

1 

10-01-03 

10-31-99 

ST94-521 

Texas  Eastern 
Transmission  Corp. 

National  Fuel  Gas 
DisL  Corp. 

10-29-93 

G 

44413 

N 

F 

10^1-03 

10-31-99 

ST94-522 

Texas  Eastern 
Trarwmission  Corp. 

New  Jersey  Natural 
GasCa 

10-29-93 

G 

5,243 

N 

10-01-03 

10-31-99 

ST94-523 

Texas  Eastern 
Transmission  Corp. 

Middletxtrough  Gas 
&  Electric  OepL 

10-29-93 

G 

119 

N 

1 

10-01-03 

10-31-99 

ST94-524 

Texas  Eastern 
TraiKmission  Corp. 

Boston  Gas  Co 

10-29-93 

G 

5.033 

N 

F 

10-01-03 

10-31-99 

ST94-525 

Texas  Eastern 
Trar»misston  CorpL 

East  Ohio  Gas  Co  ... 

10-29-93 

G 

20,762 

N 

F 

10-01-03 

10-31-99 

ST94-526 

Texas  Eastern 
Transmissnn  Corpi 

Carnegie  Natural 
Gas  Co. 

10-29-93 

G 

18,207 

U 

F 

10-01-03 

10-31-99 

ST94-527 

Texas  Eastern 
Transmission  Corp. 

Valero  Gas  Marinat- 
ing, L.P. 

10-29-93 

G-S 

30,000 

N 

10-01-03 

05-30-94 

ST94-528 

Texas  Eastern 
Transmission  Corp. 

Miami  Valley  Re- 
sources, tnc 

10-29-93 

G-S 

4.791 

N 

10-01-03 

10-31-93 

ST94-529 

Texas  Eastern 
Transmission  Corp. 

Suburbas  Natural 
Gas  Co. 

10-29-93 

G-S 

1,060 

N 

10-01-03 

l1_01-94 

ST94-530 

Texas  Eastern 
Transmission  Corp. 

Yuma  Gas  Corp  

10-29-93 

G-S 

621 

U 

10-01-03 

10-31-94 

ST94-531 

Texas  Eastern 
Trapsmtssion  Corp. 

Union  Etectre  Co  .... 

10-29-93 

G-S 

2,000 

N 

10-02-03 

11-01-93 

ST94-532 

Texas  Eastern 
Transmission  Corp. 

Meridian  Martceting 
&  Trans.  Corp. 

10-29-93 

G-S 

10.000 

N 

10-02-93 

06^JO-94 

ST94-533 

Texas  Eastern 

Apache  Corp  

10-29-93 

G-S 

100.000 

N 

10-02-03 

08-31-94 

Transmission  Corpi 

ST94-534 

Texas  Eastern 
Transmisskxi  Corp. 

Murphy  Exptoration 
&  Producttoa 

10-29-93 

G-S 

48.439 

N 

10-03-03 

09-30-94 

ST94-535 

Texas  Eastern 
Transmission  Corp. 

Santa  Fe  Energy 
Oper.  Partnership. 

10-29-93 

G-S 

25.000 

N 

10-03-03 

09-30-94 

ST94-536 

Texas  Eastern 
Transmisston  Corp. 

Bristol  4  Warren 
Gas  Co. 

10-29-93 

G 

549 

N 

10-01-03 

10-31-99 

ST94-537 

Texas  Eastern 
Transmission  Corp. 

Niagara  Mohawk 
Power  Corp. 

10-29-93 

G 

23.935 

N 

F 

10-01-03 

10-31-99 

ST94-538 

Texas  Eastein 
Transmissk>n  Corp. 

Colonial  Gas  Co 

10-29-93 

G 

1596 

N 

F 

10-01-03 

10-31-99 

JMI 
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ST94-539 

Texas  Eastern 
Transmission  Corp. 

Commonwealtti  Gas 
Co. 

10-2^93 

G 

4,781 

N 

10-01-93. 

10-31-99 

ST94-540 

Texas  Eastern 
Transmission  Corp. 

North  Attleboro  Gas 
Co. 

10-29-93 

G 

79 

N 

10-01-93 

10-31-99 

ST94-541 

Texas  Eastern 
Transmission  Corp. 

Providence  Gas  Co 

10-29-93 

G 

1,814 

N 

10-01-93 

10-31-99 

ST94-542 

Texas  Eastern 
Transmission  Corp. 

Southern  Connecti- 
cut Gas  Co. 

10-29-93 

G 

2,970 

N 

10-01-93 

10-31-99 

ST94-543 

Texas  Eastern 
Transmission  Corp. 

Yankee  Gas  Sen/- 
ices  Co. 

10-29-93 

G 

3.660 

N 

10-01-93 

10-31-99 

ST94-544 

Texas  Eastern 
Transmission  Corp. 

Baltimore  Gas  & 
Electric  Co. 

10-29-93 

G 

21,616 

N 

10-01-93 

10-31-99 

ST94-545 

Texas  Eastern 
Transmission  Corp. 

People  Natural  Gas 

10-29-93 

G 

35.618 

N 

10-01-93 

10-31-99 

ST94-546 

Texas  Eastern 
Transmission  Corp. 

Public  Service  Elec- 
tric &  Gas  Co. 

10-2&-93 

G 

7,690 

N 

10-01-93 

10-31-99 

ST94-547 

Texas  Eastern 
Transmission  Corp. 

Public  Service  Co  of 
NC.  Inc. 

10-29-93 

G 

5,206 

N 

10-01-93 

10-31-99 

ST94-548 

Texas  Eastern 
Transmission  Corp. 

Rochester  Gas  & 
Electric  Corp. 

10-29-93 

G 

48,046 

N 

10-01-93 

10-31-99 

ST94-549 

Texas  Eastern 
Transmission  Corp. 

Washington  Gas 
Light  Co. 

10-29-93 

G 

23,459 

N 

10-01-93 

10-31-99 

ST94-550 

Texas  Eastern 

CNG  Transmission 

10-29-93 

G 

2,993 

N 

10-01-93 

10-31-99 

^ 

Transmission  Corp. 

Corp. 

ST94-551 

Texas  Eastern 
Transmission  Corp. 

Penn  Fuel  Gas,  Inc 

10-29-93 

G 

16,136 

N 

10-01-93 

01-01-00 

ST94-552 

Texas  Eastern 
Transmission  Corp. 

New  Jersey  Natural 
Gas  Co. 

10-2&-93 

G-S 

27,000 

N 

10-01-93 

10-31-99 

ST94-553 

Texas  Eastern 
Transmission  Corp. 

Interest  Gas  Supply, 
Inc. 

10-29-93 

G-S 

2.070 

N 

10-01-93 

10-31-93 

ST94-554 

Transcontinental 
Gas  P/L  Corp. 

Washington  Gas 
Ught  Co. 

10-29-93 

G-S 

2,343 

N 

^ 

10-08-93 

10-31-93 

ST94-555 

Traascontinental 
Gas  P/L  Corp. 

East  Ohio  Gas  Co  ... 

10-29-93 

G-S 

20.326 

N 

10-01-93 

10-31-12 

ST94-556 

Transcontinental 
Gas  P/L  Corp. 

Balitmore  Gas  & 
Electric  Co.  - 

10-29-93 

G-S 

2,157 

N 

10-01-93 

10-31-12 

ST94-557 

Transcontinental 
Gas  P/L  Corp. 

Sun  Co,  Inc  

10-29-93 

G-S 

40.000 

N 

10-01-93 

10-31-12 

ST94-558 

Tennessee  Gas 
Pipeline  Co. 

UGI  Utilities,  Inc  

10-29-93 

G-S 

29.999 

N 

10-01-93 

Indef. 

ST94-559 

Williams  Natural  Gas 
Co. 

Tenaska  Marketing 
Ventures. 

10-29-93 

G-S 

100.000 

N 

10-01-93 

Indef. 

3T94-560 

Williams  Natural  Gas 
Co. 

Western  Resources, 
Inc 

10-29-93 

G-S 

50.000 

N 

10-09-93 

Indef. 

ST94-561 

Williams  Natural  Gas 
Co 

Nebraska  Public  Gas 
Agency. 

Mkl-Continent  En- 
ergy, Inc. 

10-29-93 

G-S 

10.000 

N 

10-01-93 

Indef. 

ST94-562 

Williams  Natural  Gas 
Co. 

10-29-93 

G-S 

250 

N 

10-21-93 

10-01-94 

ST94-563 

Williams  Natural  Gas 
Co. 

Centran  Corp 

10-29-93 

G-S 

500 

N 

10-01-93 

10-01-94 

ST94-564 

Williams  Natural  Gas 
Co. 

Nebraska  Public  Gas 

Agency. 
Wann  Public  Works 

Authority. 
Anadari<o  Trading 

Co 

10-29-93 

G-S 

6.375 

N 

10-01-93 

Indef. 

ST94-565 

Williams  Natural  Gas 
Co 

10-29-93 

G-S 

30,660 

N 

10-01-93 

Indef. 

ST94-566 

Williams  Natural  Gas 
Co. 

10-29-93 

G-S 

3.235 

N 

10-01-93 

Indef. 

ST94-567 

Williams  Natural  Gas 
Co. 

Armco,  IfK 

10-29-93 

G-S 

1.200 

N 

10-01-93 

Indef. 

ST94-568 

Williams  Natural  Gas 
Co. 

Conoco,  Inc  

10-29-93 

G-S 

800 

N 

10--01-93 

Indef. 

ST94-569 

Williams  Natural  Gas 
Co. 

Continental  Natural 
Gas,  Inc. 

10-29-93 

G-S 

1.260 

N 

F 

10-01-93 

Indef. 

ST94-570 

Williams  Natural  Gas 
Co. 

City  of  Cleveland  

10-29-93 

G-S 

2.000 

N 

10-13-93 

Indef. 

ST94-571 

Natural  Gas  P/L  Co 
of  America. 

Westar  Transmission 
Co. 

10-29-93 

B 

2.000 

N 

1 

03-01-87 

Indef. 

ST94-572 

Natural  Gas  P/L  Co 
of  America. 

Transcontinental 
Gas  Pipe  Line 
Corp. 

Monarch  Gas  Co 

10-29-93 

B 

400,000 

N 

1 

05-18-87 

05-29-87 

ST94-573 

Natural  Gas  P/L  Co 
of  America. 

10-29-93 

B 

5,000 

N 

1 

01-01-87 

Indef. 
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ST94-674 
ST94-575 
ST94-57e 
ST94-677 
ST94-578 


Transporter/seller 


Colorado  Interstate 

Gas  Co. 
Panhandto  Eastern 

Pipe  Line  Co. 
Panhandto  Eastern 

Pipe  Line  Co. 
Panhandto  Eastern 

Pipe  Line  Co. 
Panhandto  Eastern 

Pipe  Line  Co. 


Rectptont 


Montana  Power  Co 
Amgas,  IfK 


Guardton  Industries 

Corp. 
Associated  Natural 

Gas,  Inc. 
Cotumbia  Gas  of 

Ohio,  Inc. 


Datefitod 


1&-^9-93 
10-29-93 
10-29-93 
10-29-93 
10-29-93 


Part  284 
subpart 


B 

6-S 

G^ 

G-S 

G-S 


EsL  max. 
rquan- 


bO«.  Ill 

daily  qi 
tity: 


100 

10,000 

1^71 

20,000 

30,000 


All.  V/A/ 

N3 


Rate 
sch. 


Date 
com- 


10-07-93 
10-01-93 
10-01-93 
10-01-93 
10-01-93 


Projected  ter- 
naniation  dale 


Indef. 

03-31-94 

03-31-94 

10-31-93 

06-30-94 


'  Notice  ol  transactions  does  not  constitirte  a  detennination  that  fiBngs  comply  with  convnissigO  regulations  in  accordance  with  order  No  436 
(final  njte  and  notice  requesting  supptomental  comments,  50  FR  42,372,  l  r    -^  —^ 

2  Esttmated  maxium  (taily  volumes  includes  volumes  reported  by  the  filing  company  in  MMBTU.  MCF  and  DT. 

3  Affliation  of  reporting  company  to  enlittos  involved  in  the  transaction.  A  "Y"  indicates  affiliation,  an  "A"  indkrates  marketing  affiliation,  and  a 
^  indicates  rto  affiliation. 


|FR  Doc.  94-973  Filed  1-13-94;  8:45  ami 

SILUNQ  COOC  e717-01-P 


(Docket  No.  JD94-01915T  Oklahom8-64] 

State  of  Oklahoma;  NGPA  Notice  of 
Detennination  |}y  Jurisdictional 
Agency  Designating  Tight  Fonnatton 

January  10, 1994. 

Take  notice  that  on  December  29, 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Skinner, 
Mississippian,  Woodford  and  Hunton 
formations,  underlying  Section  2  and 
Section  3,  Township  10  North  Range  7 
West,  Canadian  and  Grady  County, 
Oklahoma,  qualify  as  tight  formations 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978. 

The  notice  of  determination  contains 
Oklahoma's  findings  that  the  referenced 
formations  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  94-971  Filed  1-13-94;  8:45  am] 
BILUNQ  COOC  STir-OI-H 


[Docket  No.  JD94-01917T  OklahOfn»-64] 

Stats  of  Ofciahoma;  NGPA  Notica  Of 
Dstannination  by  Jurisdictional 
Agency  Designating  Tight  Fonnatlon 

January  10, 1994. 

Take  notice  that  on  December  29. 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Sycamore  and 
Hunton  formations,  imderlying  the  S/2 
of  Section  30,  Township  4  North,  Range 
3  West,  and  the  N/2  of  Section  31. 
Township  4  North,  Range  3  West, 
Garvin  County,  Oklahoma,  qualify  as 
tight  formations  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978. 

The  notice  of  detennination  contains 
Oklahoma's  findings  that  the  referenced 
formations  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is* 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheU, 
Secretory. 

(FR  Doc  94-972  Filed  1-13-94;  8:45  am] 
BiujNQ  CODE  tnr-ei-M 


[Docket  No*.  nM4-2-17-000  and  TM94-2- 
17-001] 

Texas  Eastern  Transmission  Corp.; 
Technical  Conference 

January  10, 1994. 

In  the  Commission's  order  issued  on 
November  30, 1993,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Tuesday,  January  25, 1994,  at  10  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  94-974  Filed  1-13-94;  8:45  am) 
BILUNO  COOC  (TIT-Ot-H 

[ER-FRL-4707-4] 

Environmental  Impact  Statamants; 
Notica  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  Or  (202)  260-5075.  Weekly 
receipt  of  Enviroiunental  Impact 
Statements  Filed  January  03, 1994 
Through  January  07, 1994  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  940000.  Draft  EIS.  IBR.  AZ,  Glen 
Canyon  Dam  Operation, 
Implementation.  Colorado  River 
Storage  Project,  Fimding  and  COE 
Section  10  and  404  Permits,  Coconino 
County,  AZ.  Due:  April  11, 1994, 
Contact:  Lee  J.  McQuivey  (801)  524- 
5479. 
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EIS  No.  940001,  Final  EIS.  BLM.  AK. 
Fort  Wainwright  Maneuver  Area, 
Resource  Management  Plan  for 
Nonmilitary  Uses,  AK,  Due:  February 
15, 1994.  Contact:  Jira  Ducker  (907) 
271-3369. 

EIS  No.  940002.  Final  EIS.  BLM,  AK, 
Fort  Greely  Maneuver  Area  and  Air 
Drop  Zone,  Resource  Management 
Plan  for  Nonmilitary  Uses,  AK.  Due: 
February  15. 1994,  Contact:  Jim 
Ducker  (907)  271-3369. 

EIS  No.  940003,  Draft  EIS.  AFS,  ID. 
Lower  Eikhom  Timber  Sale, 
Harvesting  Timber  and  Road 
Construction.  Payette  National  Forest. 
New  Meadows  Ranger  District,  Idaho 
County.  ID.  Due:  March  15, 1994, 
Contact:  Mike  Balboni  (208)  634- 
0629. 

EIS  No.  940OO4,  Final  EIS,  BLM,  AZ, 
Kingman  Resource  Area,  Resource 
Management  Plan.  Implementation. 
Mohave,  Yavapi  and  Coconino.  AZ. 
Due:  February  14, 1994,  Contact:  Ken 
R.  Drew  (602)  757-3161. 

EIS  No.  940005.  Revised  EJraft  EIS.  COE. 
FL.  Fort  Pierce  Harbor  Navigation 
Improvement  Project,  Additional 
Information  concerning  Plan 
Modifications.  Indian  River.  St.  Lucie 
County,  FL,  Due:  February  28, 1994, 
Contact:  Jonathan  D.  Moulding  (904) 
232-2286. 

EIS  No.  940006,  Draft  EIS.  UAF.  CA, 
Castle  Air  Force  Base  (AFB)  Disposal 
and  Reuse,  Implementation.  Merced 
County,  CA,  Due:  March  02, 1994. 
Contact:  Lie.  Gary  Baumgartel  (210) 
536-3907. 

Dated:  January  10, 1994. 
Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 

jFR  Doc.  94-1006  Filed  1-13-94;  8:45  am] 

MLUNO  CODE:  6S«0-4ft-P 


IER-FRL-4707-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  27, 1993  Through 
December  31, 1993  pursuant  to  the 
Environmental  Review  Process  (ERPJ, 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 


Draft  EIS 

ERP  Nd  D-FHW-K40201-AZ  Rating 
EC2,  Red  Mountain  Freeway  (Loop  202) 
Transportation  Facility,  Construction 
from  SaltiRiver  between  the  Price 
Freeway  in  the  west  and  AZ-87  on  the 
east.  COHsection  404  and  NPDES 
Permits,  Phoenix  Metropolitan  Area, 
Maricopa  County.  AZ. 

Summi  ry:  EPA  expressed 
environm  ental  concerns  because  the 
proposed  project  may  encroach  into  the 
Salt  Rivei  floodplain  and  floodway.  EPA 
also  requi  isted  additional  information  in 
the  FEIS I  egarding  compliance  with  the 
cOnformii  y  requirements  of  the  Clean 
Air  Act  apd  potential  impacts  to  waters 
of  the  Un  ted  Slates. 

ERP  N( .  D-NIH-D81023-MD  Rating 
EC2.  Nalibnal  Institutes  of  Health 
Belhesda  Main  Campus  Comprehensive 
Master  PI  m.  Implementation. 
Montgom  sry  County.  MD. 

Sumim  ry:  EPA  had  environmental 
concerns  with  the  potential 
deterioral  ion  of  air  quality  as  a  result  of 
traffic  inc  reases  around  the  site,  with 
the  failur  s  to  consider  alternatives  to 
demoliticn  of  the  2.3  million  square  foot 
Clinical  C  enter,  and  with  overlooked 
opportun  ties  to  incorporate  energy  and 
water  cor  servation  measures  in  the 
project  Master  Plan  and  corresponding 
Transportation  and  Energy  Management 
Plans. 

ERP  Nd.  D-NPS-K61127-CA  Rating 
EC2,  Pre4do  of  San  Francisco  General 
Management  Plan,  Golden  Gate  National 
Recreation  Areas.  Implementation.  San 
Franciscc ,  CA. 

Summary:  EPA  expressed 
environniental  concerns  and  requested 
that  the  ICIS  address  these  concerns: 
how  futu:  e  park  uses  may  be  affected  by 
multiple  ypes  of  contamination  at  the 
Presidio;  :he  most  current  information 
on  hazarc  ous  substances  contamination 
at  the  Pre  >idio;  identification  of  the 
responsiqle  party  for  ensuring 
compliance  with  federal  and  state 
requiremi  mts  on  asbestos  and 
polychloi  inated  biphenyls;  and  the 
project's  I  :onsistency  with  federal 
requiremi  mts  regarding  the  placement  of 
dredged  ( ir  fill  material  in  wetlands  and 
waters  of  the  United  States. 

Final  EH  ( 

ERP  N( .  F-FRC-K05051-CA.  Lower 
Mokelum  ne  River  Hydroelectric  Project 
ModiHca  ions.  Licensing.  (FERC.  No. 
291 16-0(  4).  Parts  of  Pardee  and 
Camanhe  Dams.  Mokelumne  River,  CA. 

Summi  \ry:  Review  of  the  Final  EIS 
was  not  ( eemed  necessary.  No  comment 
letter  wai  sent  to  the  preparing  agency. 
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Regulations 

ERP  No.  R-NOA-A91059-00,  50  CFR 
Parts  215.  216.  and  222  Protected 
Species  Special  Exception  Permits.  To 
Import  Marine  Mammals  for  Scientific 
Research.  Proposed  Rule  (58  FR  53320). 

Summary:  Review  of  the  final  EIS/ 
Regulation  has  been  completed  and  the 
project  found  to  be  satisfactory.  No 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  R-SCS-A90082-O0. 
Emergency  Wetlands  Reserve  Program, 
Restoration  and  Maintenance,  Interm 
Rule,  7  CFR  part  623. 

Summary:  EPA  was  very  encouraged 
by  the  positive  environmental  impacts, 
such  as  restoring  cropland  to  floodplain 
wetlands,  stated  in  this  interim  rule. 
However.  EPA  provided  a  number  of 
suggestions  that  may  allow  the  rule  to 
more  adequately  respond  to  questions 
regarding  land  eligibility,  owner 
obligations  and  pajmient  provisions. 

Dated:  January  10. 1994. 

Richard  E.  Sanderson. 

Director,  Office  of  Federal  Activities. 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

[FRL-482fr-7] 

Ohio  Adequacy  Detennination  of  State 
Municipal  Solid  Waste  Permit  Program 

agency:  Environmental  Protection 
Agency  (Region  5). 
ACTION:  Notice  of  tentative 
determination  on  application  of  Ohio 
for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conser\'ation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  will 
comply  with  the  revised  Federal  Criteria 
(40  CFR  part  258).  RCRA  section 
4005(c)(1)(C)  requires  the  United  States 
Environmental  Protection  Agency     • 
(USEPA)  to  determine  whether  States 
have  adequate  permit  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  The  USEPA  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule  (STIR) 
that  will  provide  procedures  by  which 
the  USEPA  will  approve,  or  partially 
approve,  State/Tribal  MSWLF  permit 


programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  MSWLF  permit  programs 
provide  interaction  between  the  State/ 
Tribe  and  the  owner/operator  regarding 
site-specific  permit  conditions.  Only 
those  owners/operators  located  in 
States/Tribes  with  approved  MSWLF 
permit  programs  can  use  the  site- 
speciHc  flexibility  provided  by  the 
revised  Federal  Criteria  to  the  extent  the 
State/Tribe  MSWLF  permit  program 
allows  such  flexibility.  The  USEPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  revised  Federal 
Criteria  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Ohio  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
At  the  same  time.  Ohio  proposed 
modifications  to  current  regulations  that 
will  facilitate  full  approval  of  its  solid 
waste  program.  The  rules  contained  in 
the  proposed  revisions  to  the  Ohio 
Administrative  Code  (OAC).  Chapter 
3745-27.  add  definitions  and 
requirements  that  are  no  less  stringent 
than  portions  of  the  revised  Federal 
Criteria.  The  specific  revised  Federal 
Criteria  that  Ohio  will  incorporate  are 
identified  in  the  Ohio  Solid  Waste 
Program  Application  for  U.S.  EPA 
Authorization,  October  1993.  The 
USEPA  reviewed  Ohio's  application  and 
has  made  a  tentative  determination  that 
the  combination  of  Ohio's  existing 
MSWLF  permit  program  and  the 
incorporation  of  certain  portions  of  the 
revised  Federal  Criteria  will  be  adequate 
to  assure  compliance  with  the  revised 
Federal  Criteria.  The  Ohio  application 
for  program  adequacy  determination  is 
available  for  public  review  and 
comment. 

The  USEPA  has  also  received  the 
proposed  revisions  to  the  regulations  for 
review.  See  Proposed  Municipal  Solid 
Waste  Landfill  Regulations,  OAC-3745- 
27,  Ohio  Environmental  Protection 
Agency  (OEPA).  December  23. 1993. 
Review  of  the  finalized  OEPA 
regulations  will  occur  prior  to  the 
USEPA's  final  determination  of  program 
adequacy.  If  the  OEPA  regulations, 
when  fully  promulgated  and  effective, 
are  essentially  unchanged  from 
proposed  and  are  comparable  to  the 
revised  Federal  Criteria,  the  USEPA  may 
approve  the  Ohio  solid  waste  program. 


Although  RCRA  does  not  require 
USEPA  to  hold  a  hearing  on  any 
determination  to  approve  a  State/Tribal 
MSWLF  permit  program,  the  USEPA 
Region  5  may  schedule  an  opportunity 
for  a  public  hearing  on  this  tentative 
determination.  Details  appear  below  in 
the  "DATES"  section. 
DATES:  All  comments  on  Ohio's 
application  for  a  full  determination  of 
adequacy  must  be  received  by  USEPA 
Region  5  by  the  close  of  business  on 
March  1, 1994.  If  there  is  sufficient 
public  interest,  USEPA  Region  5  will 
hold  a  public  hearing  on  March  1. 1994. 
starting  at  1  p.m.  at  the  offices  of  the 
Ohio  Environmental  Protection  Agency, 
Conference  Room  lA.  located  at  1800 
Watermark  Drive  in  Columbus,  Ohio. 
Ohio  will  participate  in  the  public 
hearing,  if  held,  by  USEPA  Region  5  on 
this  subject.  Written  comments  on 
Ohio's  application  should  be  submitted 
to  USEPA  Region  5  at  the  address 
specified  below  during  the  public 
comment  period.  In  addition,  oral  and/ 
or  written  comments  can  be  submitted 
during  the  public  hearing,  if  held. 

Persons  requesting  that  USEPA 
Region  5  hold  a  public  hearing  and/or 
wishing  to  be  notified  of  the  public 
hearing,  if  held,  should  contact  the 
USEPA  Region  5  contact  given  below  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section,  within  30  days  of 
the  date  of  the  publication  of  this  notice. 
Such  persons  contacting  the  USEPA 
will  be  notified  directly  if  the  public 
hearing  will  be  held  or  not  held,  at  least 
2  weeks  prior  to  March  1. 1994. 
ADDRESSES:  All  written  comments 
should  be  sent  to  the  USEPA  Region  5 
Office. 

Copies  of  Ohio's  application  for  full 
adequacy  determination  are  available 
from  9  a.nv  to  4  p.m.  during  normal 
working  days  at  the  following  addresses 
for  inspection  and  copying:  Ohio 
Environmental  Protection  Agency, 
Library,  1800  Watermark  Drive, 
Columbus.  Ohio  43266-0149.  Attn:  Ms. 
Ruth  Ann  Evans;  and  USEPA  Region  5. 
77  West  Jackson  Boulevard.  Chicago, 
Illinois  60604,  Attn:  Mr.  Andrew 
Tschampa,  mailcode  HRP-8J. 
FOR  FURTHER  INFORMATION  CONTACT: 
USEPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
Attn:  Mr.  Andrew  Tschampa,  mailcode 
HRP-8J,  telephone  (312)  886-0976. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991,  the  USEPA 
promulgated  revised  Federal  Criteria  for 
MSWLFs  (40  CFR  part  258).  Subtitle  D 
of  RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 


(HSWA),  requires  States  to  develop 
permitting  programs  to  ensure  that 
MSWLFs  comply  with  the  revised 
Federal  Criteria.  Subtitle  D  also  requires 
in  section  4005  that  the  USEPA 
determine  the  adequacy  of  State 
MSWLF  permit  programs  to  ensure 
compliance  with  the  revised  Federal 
Criteria.  To  fulfill  these  requirements, 
the  Agency  has  drafted  and  is  in  the 
process  of  proposing  the  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  satisfy  to  be 
determined  adequate. 

The  USEPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  the  STIR.  The 
USEPA  interprets  the  requirements  for 
States  or  Tribes  to  develop  adequate 
programs  for  permits  or  other  forms  of 
prior  approval  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  the 
revised  Federal  Criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  the  USEPA 
believes  that  the  State/Tribe  must  show 
that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  who  fails  to  comply  with  an 
approved  MSWLF  program. 

"The  USEPA  will  determine  whether  a 
State/Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  The  USEPA  plans  to 
provide  more  specific  criteria  for  this 
evaluation  when  it  proposes  the  State/ 
Tribal  Implementation  Rule.  The 
USEPA  expects  States/Tribes  to  meet  all 
of  these  requirements  for  all  elements  of 
a  MSWLF  permit  program  before  it  gives 
full  approval  to  a  MSWLF  permit 
program. 

As  provided  in  the  revised  Federal 
Criteria,  USEPA's  national  Subtitle  D 
standards  took  efiect  on  October  9, 
1993.  On  October  1. 1993,  USEPA 
published  a  final  ruling  which  modified 
the  effective  date  of  the  landfill  criteria 
for  certain  classifications  of  landfills  (58 
FR  51536).  Thus,  for  certain  small 
landfills  that  accept  less  than  100  tons 
of  waste  per  day,  the  Federal  landfill 
criteria  will  not  be  effective  until  April 
9, 1994,  instead  of  October  9, 1993.  The 
exact  classifications  of  landfills  and 
details  on  the  effective  date  extensions 
are  contained  in  the  final  rule.  See  58 
FR  51536  (October  1, 1993). 
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B.  State  of  (Miio 

On  October  9, 1993,  Ohio  submitted 
an  application  for  program  adequacy 
determination.  The  USEPA  has 
reviewed  Ohio's  application  and  has 
tentatively  determined  that  the 
combination  of  the  State's  existing 
permit  program  and  the  incorporation  of 
certain  portions  of  the  revised  Federal 
Criteria  will  ensure  full  compliance 
with  all  of  the  revised  Federal  Criteria. 

The  Ohio  regulations,  contained  in 
OAC-3745-27.  currently  contain  the 
following  elements  that  are  considered 
equivalent  to  the  revised  Federal 
Criteria: 

1.  Consideration  of  other  Federal  laws 
(USEPA  approval  is  for  current  Ohio 
requirements  that  are  comparable  to  40 
CFR  258.3); 

2.  Location  restrictions  for 
floodplains,  fault  areas,  seismic  impact 
zones,  and  unstable  areas  (USEPA 
approval  is  for  current  Ohio 
requirements  that  are  comparable  to  40 
CFR  258.11,  258.13.  258.14.  and 
258.15); 

3.  Operating  criteria  for  daily  cover 
material,  disease  vector  control,  air 
criteria,  access  restrictions,  and  liquids 
restrictions  (USEPA  approval  is  for 
current  Ohio  requirements  that  are 
comparable  to  40  CFR  258.21,  258.22, 
258.24.  258.25.  and  258.28); 

4.  Design  criteria  (USEPA  approval  is 
for  current  Ohio  requirements  that  are 
comparable  to  40  CFR  258.40); 

5.  Financial  assurance  criteria  for 
closure,  post-closure  care,  and  allowable 
mechanisms  (USEPA  approval  is  for 
current  Ohio  requirements  that  are 
comparable  to  40  CFR  258.70.  258.71, 
258.72,  and  258.74). 

In  addition,  the  proposed 
modifications  to  the  OEPA  Municipal 
Solid  Waste  Landfill  Regulations 
contain  the  following  elements  that  are 
considered  equivalent  to  the  revised 
Federal  Criteria: 

1.  General  requirements  and 
definitions  (USEPA  approval  would  be 
for  proposed  Ohio  requirements  that  are 
comparable  to  40  CFR  258.1  and  258.2); 

2.  Location  restrictions  for  airport 
safety  and  wetlands  (USEPA  approval 
would  be  for  proposed  Ohio 
requirements  that  are  comparable  to  40 
CFR  258.10  and  258.12); 

3.  Closure  of  existing  MSVVLFs 
(USEPA  approval  would  be  for 
proposed  Ohio  requirements  that  are 
comparable  to  40  CFR  258.16); 

4.  Operating  criteria  for  excluding  the 
receipt  of  hazardous  waste,  explosive 
gases  control,  run-on/run-off  control 
systems,  and  surface  water  requirements 
(USEPA  approval  would  be  for 
proposed  Ohio  requirements  that  are 
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comparable  to  40  CFR  258.20,  258.23. 
258.26.  ^d  258.27): 

5.  Recordkeeping  requirements 
(USEPA  approval  would  be  for 
propose<  Ohio  requirements  that  are 
comparalble  to  40  CFR  258.29): 

6.  Gro)  ndwater  monitoring 
applicab  lity.  systems,  sampling  and 
analysis,  detection  monitoring  program, 
assessment  monitoring  program, 
assessment  of  corrective  measures, 
selection  of  remedy,  and 
implementation  requirements  (USEPA 
approval  would  be  for  proposed  Ohio 
requirements  that  are  comparable  to  40 
CFR  258£0,  258.51.  258.53.  258.54. 
258.55,  2E8.56.  258.57.  and  258.58); 

7.  Closure  and  post-closure  care 
requiren^nts  (USEPA  approval  would 
be  for  prbp6sed  Ohio  requirements  that 
are  comparable  to  40  CFR  258.60  and 
258.61): 

8.  Fina  icial  assurance  criteria  for 
correctiv  >  action  (USEPA  approval 
would  b€  for  proposed  Ohio 
requirem  snts  that  are  comparable  to  40 
CFR  258. 73). 

The  eh  ments  of  the  revised  Federal 
Criteria  t )  be  incorporated  into  the  Ohio 
permit  pi  ogram  (1-8  above)  are 
container   in  the  proposed  regulations 
currently  under  promulgation  by  the 
OEPA.  S(  e  Proposed  Municipal  Solid 
Waste  La  id  fill  Regulations,  OAC-3745- 
27,  Ohio  Environmental  Protection 
Agency,  ttecember  23. 1993. 

For  purposes  of  implementation  of  the 
revised  Federal  Criteria,  Ohio  is 
incorporating  a  "unit  ccmcept"  into  its 
current  landfill  permitting  process. 
Currently,  large  areas  of  unprepared 
land  are  permitted  for  a  MSWLF  facility 
as  opposed  to  discrete  areas  or  imits 
preparedjfor  actual  waste  placement. 
Landfill  owners  and  operators  will  be 
designating  "existing  units"  at  MSWLF 
facilities  according  to  a^pedfic 
procedure  and  guidelines  established  by 
the  proposed  OEPA  regulations.  The 
procedure  involves  a  dear  delineation 
of  the  limits  of  waste  placement,  design 
compone  nts,  significant  boundaries,  and 
what  the  owner  or  operator  designates 
as  an  exii  ting  unit  or  new  unit(s)  at  a 
MSWLF  facility  as  of  April  1994.  The 
guidelines  require  that  all  areas 
designatad  as  an  existing  unit  are 
geographically  contiguous  and  the 
unfiUeid  areas  of  the  existing  unit  meet, 
at  a  mini  num,  specific  design 
requirem  snts  which  are  equivalent  to 
the  revisi  d  Federal  Criteria.  The  revised 
OEPA  re|  ulations,  when  effective,  will 
then  app  y  to  existing  units,  which  have 
been  des  gnated  by  the  landfill  owner  or 
operator,  as  well  as  all  new  units. 

The  rei  ised  Federal  Criteria  require  a 
final  cover  system  with  an  erosion  layer 
underlai4  ^y  an  infiltration  layer 
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comprised  of  at  least  18  inches  of 
earthen  material  with  a  permeability 
less  than  or  equal  to  any  bottom  liner 
system  or  no  greater  than  lO.j  cm/sec. 
whichever  is  less.  Ohio's  final  cover 
design  allows  for  a  composite  liner 
involving  a  flexible  membrane  liner  and 
a  geocomposite  day  liner  in  lieu  of  18 
inches  of  recompacted  clay.  The 
geocomposite  component  of  the  final 
cover  must  be  demonstrated  to  have  a 
permeability  less  than  or  equal  to  18 
inches  of  recompacted  clay  with  a 
permeability  of  10-6  cm/sec,  which 
exceeds  the  Federal  Criteria.  The  use  of 
an  alternative  final  cover  design  to 
achieve  an  equivalent  reduction  in 
infiltration  is  allowed  pursuant  to  40 
CFR  258.60(b). 

In  addition,  the  revised  Federal 
Criteria  require  unfiltered  groundwater 
samples  to  be  used  in  laboratory 
analysis.  Currently.  Ohio  regulations 
require  sampling  and  analysis 
procedures  which  ensure  monitoring 
results  that  provide  an  "accurate 
representation"  of  groundwater  quality. 
This  requirement  can  be  interpreted  to 
require  unfiltered  samples.  The  USEPA 
intends  to  revisit  this  issue  during  a 
proposed  rulemaking.  If  the  proposed 
rulemaking  upholds  the  ban  on  field 
filtering,  the  State  will  be  required  to 
incorporate  the  provisions  of  40  CFR 
258.53(b)  into  its  policy  regarding 
groundwater  sampling  and  analysis 
procedures. 

The  Ohio  program  will  differ  fi-om  the 
revised  Federal  Criteria  with  respect  to 
the  general  effective  date  of  the 
requirements.  The  planned  effective 
date  of  the  currently  proposed  Ohio 
regulations,  which  incorporate  the 
Federal  Criteria,  is  April  1994.  The 
rulemaking  process  in  Ohio  is  extensive, 
involving  the  widespread  circulation  of 
draft  regulations  to  all  interested  parties, 
public  comment  periods  and  hearings, 
and  legislative  review  and  approval,  a 
process  which  takes  a  minimum  of  8  to 
12  months.  The  USEPA  understands 
that  State  law  cannot  be  retroactive  and 
feels  that  an  effective  date  of  April  1994 
for  revised  State  rules  incorporating  the 
Federal  Criteria  will  be  adequate. 
However,  as  stated  previously,  the 
effective  date  of  the  revised  Federal 
Criteria  remains  October  9. 1993.  imless 
a  facility  qualifies  for  the  extension 
granted  to  certain  small  MSWLFs.  See 
58  FR  51536  (October  1. 1993).  All 
landfill  owners  and  operators  in  Ohio 
were  notified  directly  by  USEPA  that 
MSWLFs  will  be  regulated  under  both 
existing  State  rules  as  well  as  the 
revised  Federal  Criteria  contained  in  40 
CFR  part  258  from  October  9, 1993. 
until  the  date  that  the  revised  Ohio  rules 
are  fully  promulgated  and  effective. 


As  previously  discussed,  the  USEPA 
has  a  final  draft  of  the  proposed  OEPA 
regulations.  If  the  OEPA  regulations, 
when  fully  promulgated  and  effective, 
remain  unchanged  from  proposed  and 
adequately  incorporate  the  revised 
Federal  Criteria  listed  above,  the  USEPA 
may  approve  the  CUiio  soUd  waste 
program. 

The  public  may  submit  written 
comn>ents  on  USEPA's  tentative 
determination  until  March  1, 1994.  The 
USEPA  will  consider  all  public 
comments  on  its  tentative  determination 
that  are  received  during  the  public 
comment  period  and  during  any  public 
hearing,  if  held.  Issues  raised  ^y  those 
comments  will  be  the  basis  for  a  final 
determination  of  adequacy  for  Ohio's 
program.  The  USEPA  will  make  a  final 
decision  on  whether  or  not  to  fully 
approve  Ohio's  program  by  April  29, 
1994,  and  will  give  notice  of  it  in  the 
Federal  Re^er.  The  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  d' RCRA  to 
enforce  the  revised  Federal  Criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
the  USEPA  explained  in  the  preamble  to 
the  final  revised  Federal  Criteria, 
theUSEPA  exf>ect6  that  any  owner  or 
operator  complying  with  the  provisions  * 
in  a  State/Tribal  program  approved  by 
the  USEPA  should  be  considered  to  bis 
in  compliance  with  the  Federal  Criteria. 
See  56  FR  50978. 50995  (October  9. 
1991). 

Compiiance  With  Executire  Order 
12866 

The  OfBce  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regalatory 
Flexibility  Act 

Pursuant  lo  the  provisions  of  5  U.S.C. 
605(b),  1  hereby  certifv  that  this 
tentative  approval  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impMjse  any  new  burdens  on  small 
entities.  This  proposed  notice,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

Atrawrity:  This  notioe  is  issued  imder  the 
authority  of  section  400S  of  the  Solid  Waste 
Disposal  Act  as  araeixied-.  42  U.SjC  6948. 

Dated:  fenuary  7, 1994. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
|FR  Doc.  94-1022  Filed  1-13-94;  8:45  amj 
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FEDERAL  OOMIiUNiCA'nONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  «o  Otfico  of 
Management  and  Budget  for  Review 

January  7. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  indonnation  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507), 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc..  2100  M  Street,  NW.,  suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contad  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  None. 

Title:  Section  90.673,  Modification  of 
EMSP  License. 

Action:  New  collection. 

Eespondents:  Individuals  or 
households,  state  or  local  governments, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  6,120 
responses:  .50  hours  average  burden  per 
response:  3,060  hours  total  annual 
burden. 

Needs  and  Uses:  Section  90.673 
requires  any  Expanded  Mobile  Service 
Provider  (EMSP)  to  submit,  along  with 
any  application  for  modification  of  its 
EMSP  license  to  include  new  base 
station  fadlities,  certain  information 
necessary  to  determine  whether  the 
proposed  modification  complies  with 
applicable  rules.  SpedficaHy,  the 
applicant  for  EMSP  license  modilication 
must  submit  a  Ust  of  all  ccKJiannel 
facilities  and  previously  filed 
applications  far  such  facilities,  not 
under  the  control  of  the  EMSP  licensee, 
within  113  km  of  the  proposed  base 
station,  a  description  of  how  the 
proposed  base  station  provides 
protection  to  these  co-cbannel  fariBties 
as  required  under  §  90.621(b)  or  90.675, 
and  certification  that  the  proposed 
station  or  modification  will  cdTord  such 
protection  to  the  other  CMilities.  The 
request  for  modification  must  include 
the  co-channel  stations'  call  signs, 
coordinates,  e£Eactive  radiated  power 
and  directional  antenna  height  above 
average  terrain.  This  data  ii  necessary  to 


ensure  that  the  Commissioo  will  not 
authorize  EMSP  operations  when  they 
could  cause  harmful  interference  to  the 
SMR  systems  of  co-channel  iioensees. 
Fuitfaennore,  the  information  oollectioa 
will  lessen  the  administrative  buidens 
and  delays  that  would  be  created  if  the 
Commission  performed  the  engineering 
analyses  that  produce  this  information. 

OMB  Number:  None. 

Title:  Section  90.677,  Authorization, 
Construction  and  Implementation  of 
EMSP  Systems. 

Action:  New  coltectioa. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  One  time 
filing  requirement. 

Estimated  Annual  Burden:  135 
responses;  .50  hours  averse  burden  per 
response;  68  hours  total  annual  burden. 

Needs  and  Uses:  Section  90.677 
requires  any  Expanded  Mobile  Service 
Provider  (EMSP)  to  submit  certain 
information  necessary  to  determine 
whether  the  EMSP  has  constructed  a 
system  that  serves  80  percent  of  the 
geographic  area  or  80  percent  of  the 
population  in  the  Rand-McNally  Major 
Trading  Area  (MTA)  covered  by  the 
EMSP  license.  Spedfically,  the 
applicant  for  EMSP  license  modification 
must  submit  a  U.S.  Geoio^cal  Survey 
map(c)  of  the  MTA,  depicting  the 
licensee's  authorized  biase  station  sites 
within  the  MTA  and  their  respective  40 
db  contours,  a  descriptioo  of  how  the 
stations  serve  the  required  land  area  or 
population,  and  en  explanation  and 
justification  of  any  alternative  mediod 
used  to  calculate  omtours  aside  from 
the  Commission's  R6602  P(S0,SO)  curves 
with  a  9  db  adjustment.  This  data  is 
necessary  to  ensure  that  hceiisees 
construct  and  place  into  opecatioa  their 
authorized  channels  so  as  to  provide 
effective  service  to  the  public 
Furthermore,  the  infbrraatioo  collection 
will  lessen  the  administrative  burdens 
that  would  be  created  if  the  Commission 
reqiiired  EMSP  licensees,  like 
traditional  Specieliied  Mobile  Radio 
(SMR)  licensees,  to  demonstrate 
efficient  use  of  their  authorized 
spectrum  by  sofaontting  infomation  on 
loading. 

Federal  Commuaicationa  Conimtssion. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  94-B96  Fiied  1-13-94: 8:45  am| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  To  Satisfy  All  Claims  of  Certain 
Rnancial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACnOH:  Notice. 

SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821  (c).  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  each  of  the  financial 
institutions  speciBed  in  SUPPLEMENTARY 
INFORMATION.  The  FDIC  has  determined 
that  the  proceeds  which  can  be  realized 
from  the  liquidation  of  the  assets  of 
these  receivership  estates  are 
insufficient  to  satisfy  all  classes  of 
claims,  asserted  or  unasserted  against 
the  receivership  estate.  Therefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 
over  depositors  imder  applicable  state 
law,  no  amount  will  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  other 
creditor  and  therefore  the  claim  of  any 
such  creditor  is  worthless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ligon,  Coimsel,  Legal  Division, 
FDIC.  1717  H  Street.  NW..  Washington, 
DC  20006.  Telephone:  (202)  736-0160. 
SUPPI.EMENTARY  INFORMATION: 

Financial  Insttbitions  in  Receivership 
Determined  To  Have  Insufficient  Assets 
To  Satisfy  All  Claims 

Citizen's  Bank  *4437,  Dallas,  Georgia 
Breman  State  Bank,  *4559,  Breman, 

Kansas 
Cypress  Savings  Bank,  '7586, 

Plantation,  Florida 
Bank  of  Horton,  MSae,  Horton,  Kansas 
Cardinal  Savings  Bank,  '7573.  Newport. 

North  Carolina 

Dated:  January  10, 1994. 
Federal  Deposit  Insxirance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
|FR  Doc.  94-907  Filed  1-13-94;  8:45  am) 
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FEDERAL  EIMERGENCY 
MANAQEiMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

action:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
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and  Budget  the  foUouring  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  paperwork  Reduction  Act  of 
1980,  44  tJ.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  Mdrch  15, 1994. 
ADDRESSS:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestioiis  for  reducing  this  burden,  to: 
The  FEM^  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gsry  Waxman,  Office  of 
ManagemiBnt  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20501  (202)  395-7340,  within  60 
days  of  tms  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  oi| writing  Muriel  Anderson, 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency.  500  C  Street,  SW., 
Washingtpn,  DC  20472.  (202)  646-2624. 

Type:  I^einstafement  of  3067-0213. 

Title:  F^MA  Contract  Clause — 
Accessibility  of  Meetings  to  Persons 
with  Disabilities. 

Abstract:  Contractors  who  plan 
meetings]  conferences,  or  seminars  for 
FEMA  must  develop  a  plan  to  ensure 
that  minimum  accessibility  standards 
for  the  dibbled  as  set  forth  in  the 
contract  dlause  will  be  met.  The  plan 
must  be  approved  by  the  FEMA 
Contracting  Officer. 

Type  of  Respondents:  Businesses  or 
other  for-brofit.  non-profit  institutions, 
small  bunnesses  or  organizations. 

Estimme  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  30  hours. 

Number  of  Respondents:  10. 

Estimated  Average  Burden  Time  per 
Response:  3  hours. 

Freque  icy  of  Response:  On  occasion. 

Dated:  )i  inuary  5, 1994. 
Wesley  C  Moore, 

Director,  C  ffice  of  Administrative  Support. 
IFR  Doc.  g  t-985  Filed  1-13-94;  8:45  am) 
BiujNO  CO  c  cns-oi-M 


Public  In  formation  Collection 
Requireijients  Submitted  to  0MB  for 
Review  i 

ACTION:  I<|otice. 

SUMMARY  The  Federal  Emergency 
Manageraent  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  a^d  clearance  in  accordance 
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with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  March  15. 1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington. 
DC  20503,  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  Anderson, 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency.  500  C  Street.  SW. 
Washington,  DC  20472.  (202)  646-2624. 

Type:  Existing  Collection  in  Use 
without  an  OMB  Control  Number. 

Title:  Financial  Reporting  for  Grants 
and  Cooperative  Agreements. 

Abstract:  This  collection  of 
information  focuses  on  the  financial  and 
administrative  reporting  and 
recordkeeping  requirements  associated 
with  the  financial  assistance  programs 
funded  by  the  Federal  Emergency 
'Management  Agency  throu^  the 
Comprehensive  Cooperative  Agreement. 
In  the  future,  these  requirements  will 
also  encompass  reporting  on  financial 
assistance  provided  under  FEMA's 
Disaster  Assistance  Programs  and 
through  other  discretionary  grants  and 
cooperative  agreements.  The  specific 
information  collections  include  SF  424. 
Application  for  Federal  Assistance,  the 
Indirect  Cost  Agreement,  FEMA  Form 
20-20,  Budget  Information — 
Nonconstruction  Programs.  FEMA  Form 
20-15,  Budget  Information — 
Construction  Programs,  FEMA  Form  20- 
16.  Summary  Sheet  for  Assurances  and 
Certifications,  FEMA  Form  76-lOA, 
Obligating  Document  for  Award/ 
Amendment,  FEMA  Form  20-10, 
Financial  Status  Report,  FEMA  Form 
20-17,  Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs,  Budget/Program  Deviations, 
FEMA  Form  20-18,  Report  of 
Government  Property,  and  four  modular 
instructions  for  completing  these 
information  requirements. 

Type  of  Respondents:  States  and 
territories. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  26.284 
hours. 

Number  of  Respondents:  56. 


Estimated  Avemge  Burden  Time  per 
Response:  469  hours. 

Fretfueacy  of  Response:  Annually, 
quarterly,  es  required. 

Dated:  December  23. 1993. 
WeslejrCMoM^ 

Director,  Office  of  Administrathfe  Support. 
|FR  Doc.  94-^966  Piled  1-13-**;  8:45  amj 
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[FEMA-1006-DR] 

Missouri;  Amendment  to  Notice  of  • 
Maior  Disaster  Oeciaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  tiie  notice 
of  a  major  disaster  Cor  the  State  of 
Missouri,  (FEMA-1006-DR),  dated 
December  1, 1993,  and  related 
determination*. 

EFFECTtVE  DATE:  January  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  lite  notice 
of  a  maid'  disaster  Cor  tlie  State  of 
Missouri  dated  December  1, 1993,  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  fais 
declaration  of  Missouri: 

PulasiU  County  for  Individual  Aasittanca. 
(Cataiog  of  Federal  Domestic  Assietaooe  No. 
83.516.  Disaster  Assistance) 
Rickard  W.  KjiuB. 

Associate  Director,  Response  and  Recovery 
Directorate. 

|FR  Doc.  94-987  Filed  1-13-94.  8:4S  am) 
BILLWQ  OOOC  C71S-M-M 


FEDERAL  RESERVE  SYSTEM 

Bankers  Truat  New  Vorit  Corporation, 
et  al.;  Acquisitions  of  Companiaa 
Engaged  in  Permissilsle  NontianMng 
Activities 

The  ofganizatioDS  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  tor  the  Board's 
approval  under  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.a 
1843(c)(8))  and  §  22S.21(aJ  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  noobankii^ 
activity  that  is  listed  in  $  225.25  of     . 


Regulation  Y  as  doaely  mlated  to 
banking  and  permissible  far  benk 
holding  companies.  Unless  odMrwise 
noted,  such  activities  wiii  be  caaduoled 
throuehout  \he  United  States. 

EacQ  applicatioa  is  available  Cor 
immediate  laspectioa  at  the  Federal 
Reserve  Bank  iodicated.  Otoce  the 
application  has  beeo  accepted  for 
processing,  it  mil  also  be  available  for 
inspection  at  the  offices  of  the  Boeid  of 
Governors.  Interested  persons  may 
express  tiieir  views  in  writing  an  the 
question  whether  consununatioe  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efBdency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competititxi, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  Ae 
reasons  a  written  presentation  would 
not  sufBce  in  lieu  of  a  bearing, 
identifying  specifioaliy  any  questions  of 
fact  that  are  in  dispute,  sximmarizing  the 
evidence  that  would  be  preseiHed  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  7, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledga.  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Bankers  Trust  New  York 
Corporation,  New  York.  New  York;  to 
acquire  The  New  York  Equity  Fond 
1993  Limited  Partnership.  New  York, 
New  York,  and  thereby  engage  in  the 
making  of  equity  and  debt  investments 
in  corporatiotis  or  projects  designed 
primarily  to  promote  ooannunlty 
welfare,  such  as  economic  rehabilitation 
and  development  of  low-income  areas 
by  providing  housing,  and  services  or 
)obs  for  residents  pursuant  to  $ 
225.25(b)(6]  of  the  Board's  Regulation  Y. 
and  simultaneously,  applies  to  make  an 
investment  in  New  York  Equity  FujmI 
1993  Limited  Partnenhip.  ri—innmiy  en 
this  appttcatioa  aHMl  be  raoeived  by 
January  2t,  ItM. 

B.  Federal  Reeerre  Beak  ef  Atlaafta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Geoi;gia 
30303: 

1.  AmSouth  Bancorporation, 
Birmingham.  Alabama:  to  acquire 
Fortune  Bancorp.  Inc..  Clearwater, 
Florida,  and  thereby  acquire  its  thrift 


subsidiary.  Fortuae  Bank.  A  Savings 
Bank,  Clearwater.  Florida,  and  tlkemby 
engage  in  operating  a  savings 
associatian  pursuant  to  §  22S.2S(bK0l  of 
the  Board's  RegukKiaB  Y. 

C  Federal  Reserve  Bank  ofSL  Louis 
(Randall  C.  Sumner,  Vloe  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  First  Tennessee  Nbtionof 
Corporation,  Memphis,  TeDoessee;  to 
acquire  Highland  Capital  Management 
Corp..  Memphis.  Tennessee,  and  to 
merge  it  into  First  Tennessee  Investment 
Management,  Inc.,  Memphis,  Tennessee, 
and  thereby  enga^  in  prorvidii^ 
investment  advice  pursuant  to  S 
225.25(bH4)  of  the  Board's  Regulation  Y. 
Comments  on  this  appBcetlon  nnut  be 
received  by  )maataj  28, 1994. 

2.  National  Commerce 
Bancorporation.  Memphis,  Teimessee; 
to  acquire  Brooks,  Montague  & 
Associates,  Inc.,  Chattanooga, 
Teiuiessee,  and  therel>y  engage  fn 
providing  portfolio  investment  advice 
pursuant  to  §  2ZS.2S(b)(4)(iii)  of  the 
Board's  Regulation  Y.  Conments  on  this 
application  must  be  received  by 
January  28, 1994. 

Board  of  Gowenion  of  tba  Federal  Reserve 
Syslam,  |aauary  10.  )l^94. 

Jennifcr  J.  lobBMO, 

Associate  Seaetaiy  of  the  Board. 

[FR  Doc  94-1000  Piled  1-134M;  8:45  amj 
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First  Virginia  Banks.  Inc.,  aCaL; 
Formations  of;  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Con^ianies 

The  companies  listed  in  this  notice 
have  applied  for  the  Boerd's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  ue  Act 
(12  U.SXL  1842(c)). 

Each  applicatioo  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  beeo  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wiping  to  the 
Reserve  Bank  or  to  the  oCBoes  of  the 
Board  of  Governors.  Any  oomment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  wrby  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hiring,  identifying 
specifically  any  questions  of  iact  thai 
are  in  dispute  and  summariiii^  tfie 
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evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
7, 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

I.  First  Virginia  Banks,  Inc.,  Falls 
Church,  Virginia;  to  merge  with  FNB 
Financial  Corporation,  Knoxville, 
Tennessee,  and  thereby  indirectly 
acquire  First  National  Bank  of 
Knoxville,  Knoxville,  Tennessee. 

B.  Federal  Reserve  Bank  of  Atlanta 
[Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Synovus  Financial  Corporation  and 
TB&C  Bancshares,  Inc..  both  of 
Columbus,  Georgia;  to  merge  with  PNB 
Bankshares,  Inc.,  Peachtree  City, 
Georgia,  and  thereby  indirectly  acquire 
Peachtree  National  Bank,  Peachtree 
City.  Georgia. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Liberty  National  Bancorp,  Inc., 
Louisville,  Kentucky;  to  convert  First 
Federal  Savings  Bank,  Hopkinsville, 
Kentucky,  from  a  thrift  to  a  national 
bank  to  be  named  Liberty  National  Bank 
and  Trust  Company  of  Western 
Kentucky.  Hopkinsville,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  10, 1994. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-1001  Filed  1-13-94;  8:45  am] 

BILUNQ  CODE  STIOOI-f 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  January  meeting. 

SUMMARY:  Piirsuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  monthly 
meeting  of  the  Federal  Accoxuiting 
Standards  Advisory  Board  will  be  held 
on  Thursday,  January  20, 1994  from  9 
a.m.  to  4  p.m.  in  room  7313  of  the 
General  Accounting  Office,  441  G  St., 
NW.,  Washington,  DC. 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  an  accounting 
liability  concept,  (2)  cost  accounting 
issues,  (3)  accrual  accounting  and 
criteria  for  when  current  value 
accounting  might  be  appropriate.  (4) 
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appropr  ate  ways  to  address  OPEB  in 
the  liabf  ities  ED,  and  (5)  entity  and 
display  issues. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  <  ontact  the  Staff  Director  for 
more  sp  icific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  i:  iterested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussi  3ns  and  reviews  are  open  to  the 
public. 

FOR  FUR  rHER  INFORMATION  CONTACT: 
Ronald  >.  Yoimg.  Staff  Director,  750 
First  St.  NE..  room  1001.  Washington. 
DC  200(  2,  or  call  (202)  512-7350. 

Audioi  ity:  Federal  Advisory  Committee 
Act.  Pub  ic  Law  No.  92-463,  section  10(a)(2), 
86  Stat.  5  70,  774  (1972)  (current  version  at 
5  U.S.C  ipp.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015(1990). 

Dated:  anuary  10, 1994. 
.  Ronald  5   Young, 
Executiv  \  Director. 

|FR  Doc.  94-964  Filed  1-3-94;  8:45  am] 
BILUNO  a  OE  W10-01-M 


DEPAR  -MENT  OF  HEALTH  AND 
HUMAK  SERVICES 

Centers  for  Disease  Control  and 
Prevenlton 

Funded  Childhood  Lead  Poisoning 
Prevention  Program  Grantee 
Worfcsh  >p 

The  ^  ational  Center  for 
Environmental  Health  (HCEH)  of  the 
Centers  for  Disease  Control  and 
Prevent  on  (CDC)  announces  the 
foUowii  g  workshop. 

Namer  CDC  Funded  Childhood  Lead 
Poisoning  Prevention  Program  Grantee 
Wortcshob. 

Times  hnd  Dates:  8:30  a.m.-5  p.m., 
February|22-24, 1994.  8:30  a.m.-12  noon, 
February|25, 1994. 

Place:  Jiotel  Nikko.  3300  Peachtree  Road. 
NE.,  Atl^ita.  Georgia  30305. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

PurpoSp:  The  primary  purpose  of  this 
workshop  is  to  provide  assistance  to  CDC's 
Childhood  Lead  Poisoning  Prevention  grant 
recipients  in  addressing  program 
developi^ent,  assessment  and  evaluation 
issues  and  concerns. 

Matteii  to  Be  Discussed:  Topics  to  be 
discussed  include  information  management, 
program  evaluation,  and  training  issues. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information:  Dave 
Forney,  Childhood  Lead  Poisoning 
Preventii  n  Branch,  Division  of 
Environ!  lental  Hazards  and  Health  Effects 
(F42).  N(  EH,  CDC,  4770  Buford  Highway. 
NE.,  Cha  nblee.  Georgia  30341,  telephone 
404/488-  7330. 
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Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  no  later 
than  February  8, 1994.  Persons  wishing  to 
make  oral  comments  at  the  workshop  should 
notify  the  contact  person  in  writing  or  by 
telephone  no  later  than  February  8, 1994.  All 
requests  to  make  oral  comments  should 
contain  the  name,  address,  telephone 
number,  and  organizational  affiliation  of  the 
presenter.  Depending  on  the  time  available 
and  the  number  of  requests  to  make  oral 
comments,  it  may  be  necessary  to  limit  the 
time  of  each  presenter. 

Dated:  January  10,  1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  94-961  Filed  1-13-94;  8:45  am) 
BILUNO  CODE  4160-1S-M 


Administration  For  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  an  urgent  review  of 
a  new  information  collection  titled: 
"Application  for  Fiscal  Year  1994  Funds 
for  Family  Preservation  and  Family 
Support  Services."  This  request  for 
OMB  clearance  is  made  by  the 
Children's  Bureau  of  the  Administration 
on  Children.  Youth  and  Families 
(ACYF)  of  the  Administration  for 
Children  and  Families. 
ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Stephen  R.  Smith,  of  the  Office  of 
Information  Systems  Management.  ACF, 
by  calling  (202)  401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven.  OMB  Desk 
Officer  for  ACF.  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street  NW.,  Washington.  DC  20503. 
(202)395-7316. 

Information  on  Document 

Title:  Application  for  FY  1994  Funds 
for  Family  Preservation  and  Family 
SupiJort  Services. 

OMB  No.:  0980— New  Request. 

Description:  New  legislation  in  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1994  authorizes  entitlement 
funding  to  States  and  certain  Indian 
Tribes  and  Tribal  organizations  for 
family  preservation  and  family  support 
services.  The  major  purpose  of  family 
preservation  services  is  to  help  alleviate 


family  crises  that  otherwise  might  lead 
to  the  foster  care  placement  of  children, 
e.g.,  intensive  in-home  services,  respite 
care,  and  services  for  adoptive  parents. 
The  major  purpose  of  family  support 
services  is  to  provide  preventive 
services  to  families  to  help  alleviate 
stress  (e.g.,  to  prevent  child  abuse), 
increase  parents'  child-rearing  abilities 
and  parenting  skills,  and  assist  families 
to  use  other  available  community 
resources,  e.g.,  center-based  services, 
home  visiting,  and  early  developmental 
screening  of  children. 

Annual  Number  of  Respondents:  92. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
144. 

Total  Burden  Hours:  13.248. 

Dated:  )anuary  10, 1994. 
Larry  Guerrero, 

Deputy  Director,  Office  of  Information 

Systems  Management. 

IFR  Doc.  94-1115  Filed  1-13-94;  8:45  am) 

BILLING  CODE  4184-01-M 


Food  and  Drug  Administration 
[Docket  No.  93N-0490] 

Improvements  In  the  Drug  Master  File 
System;  Notice  of  a  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  on  possible 
improvements  in  the  drug  master  file 
(DMF)  system.  The  purpose  of  this 
workshop  is  to  exchange  ideas  with 
interested  persons  about  ways  of 
improving  the  drug  substance  and  drug 
substance  intermediate  Type  II  DMF 
review  process. 

DATES:  The  public  workshop  will  be 
held  on  January  31, 1994,  8:30  a.m.  to 
5  p.m.  Registration  will  be  between  8 
a.m.  and  8:30  a.m.  Interested  persons 
are  encouraged  to  preregister  before 
January  21,  1994,  by  telephoning  the 
contact  person.  Space  for  the  workshop 
is  limited. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Parklawn  Bldg., 
conference  rms.  D  and  E.  5600  Fishers 
Lane.  Rockville.  MD  20857.  Written 
comments  regarding  the  workshop  may 


be  submitted  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Cirug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857.  Copies  of  a  report  entitled 
"Recommendations  for  Improvement  in 
FDA's  Drug  Master  File  System"  may  be 
obtained  from  the  Freedom  of 
Information  Office  (HFI-35).  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
P.  Duffy,  Center  for  Drug  Evaluation  and 
Research  (HFD-635),  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-0360. 
SUPPLEMENTARY  INFORMATION:  A  DMF  is 
a  submission  to  FDA  that  may  be  used 
to  provide  confidential,  detailed 
information  about  facilities,  processes, 
or  articles  used  in  the  manufacturing, 
processing,  packaging,  and  storing  of 
one  or  more  human  drugs  (see  21  CFR 
314.420).  The  submission  of  a  DMF  is 
not  required  by  law  or  FDA  regulation. 
A  DMF  is  submitted  solely  at  the 
discretion  of  the  holder.  The 
information  contained  in  the  DMF  may 
be  used  to  support  an  investigational 
new  drug  application,  a  new  drug 
application,  an  abbreviated  new  drug 
application,  another  DMF,  an  export 
application,  or  amendments  and 
supplements  to  any  of  these.  FDA's 
Center  for  Ehnig  Evaluation  and  Research 
(CDER)  reviews  the  DMF  only  when  it 
is  referenced  in  such  submissions. 

Five  types  of  DMF's  exist  regarding 
the  following  topics:  Type  I — 
manufacturing  site,  facilities,  operating 
procedures,  and  personnel;  Type  II — 
drug  substance,  drug  substance 
intermediate,  and  material  used  in  their 
preparation,  or  drug  product;  Type  III — 
packaging  material;  Type  FV— excipient, 
colorant,  flavor,  essence,  or  material 
used  in  their  preparation;  and  Type  V — 
FDA-accepted  reference  information. 

CDER  is  considering  ways  to  improve 
the  DMF  system,  especially  Type  II 
DMF's,  which  often  constitute  a  critical 
part  of  a  submission.  The  workshop  will 
focus  on  alternative  ways  for  CDER  to 
review  Type  II  DMF's  for  drug 
substances  and  intermediates.  CDER's 
Chemistry,  Manufacturing  and  Controls 
Coordinating  Committee  has 
recommended  changes  to  the  DMF 
review  process  in  a  report  entitled 
"Recommendations  for  Improvement  in 


FDA's  Drug  Master  File  System,"  dated 
November  2. 1993.  The  report  is 
available  from  the  Freedom  of 
Information  Office  (address  above)  or 
may  be  viewed  at  the  Dockets 
Management  Branch  (address  above) 
(Docket  No.  90S-0308  (document  #M- 
203)). 

A  tentative  agenda  for  the  public 
workshop  is  as  follows: 

Morning  session.  8:30  a.m.  to  12:30 
p.m. 

1 .  FDA  presentations: 
Recommended  review  processes  for 
Type  II  DMF's  (drug  substances  and 
intermediates) 

a.  existing  DMF  system; 

b.  suggested  improvements  to  the 
existing  DMF  system; 

c.  abbreviated  antibiotic  application 
model — approval;  and 

d.  Type  II  DMF  "authorization." 

2.  Presentations  by  industry 
representatives: 

Perspectives  on  the  Type  II  DMF  review 
process  and  proposals. 

3.  Presentations  by  other  interested 
persons/Questions  for  presenters/  Open 
discussion 

Approvals/nonapprovals/other — pros/ 
cons. 

Afternoon  session.  1:30  p.m.  to  5  p.m. 

1.  Overview — Other  DMF  systems  for 
drug  substances  and  intermediates — 
foreign  models. 

a.  European  Community  Drug 
Substance  DMF  Format  and  Content; 
and 

b.  Canadian  Drug  Substance  DMF 
Format  and  Content. 

2.  Presentations  by  other  interested 
persons/Questions  for  presenters/Open 
discussion. 

A  transcript  and  summary  of  the 
workshop  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  approximately  10  days  after  the 
workshop  at  a  cost  of  10  cents  per  page. 

Interested  persons  may  submit 
comments  on  the  workshop  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
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To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  docket  for  the 
workshop  will  remain  open  until  March 
14,  1994.  Persons  who  wish  to  provide 
additional  materials  for  consideration 
should  nie  these  materials  with  the 
Dockets  Management  Branch  (address 
above). 

Dated:  )anuary  10. 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy . 

|FR  Doc.  94-1048  Filed  1-12-94:  11:29  am] 

BILLING  COOC  4iee-«1-F 


Health  Resources  and  Services 
Administration 

Advisory  Council  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1994: 

Name:  Advisory  Committee  on  Infant 
Mortality. 

Date  and  Time:  February  16-l'7,  1994, 
8:30  a.m. 

Place:  The  Grand  Ballroom,  The 
Grand  Hotel,  2250  M  Street,  N\V., 
Washington,  DC  20037. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  on  the  following:  Department 
programs  which  are  directed  at  reducing 
infant  mortality  and  improving  the 
health  status  of  pregnant  women  and 
infants;  how  best  to  coordinate  the 
variety  of  Federal,  State,  local  and 
private  programs  and  efforts  that  are 
designed  to  deal  with  the  health  and 
social  problems  impacting  on  infant 
mortality;  and  the  implementation  of 
the  Healthy  Start  initiative  and  infant 
mortality  objectives  from  Healthy 
People:  2000:  National  Health 
Promotion  and  Disease  Prevention 
Objectives. 

Agenda:  Topics  that  will  be  discussed 
include:  Presentation  on  the  History  of 
Maternal-Child  Health;  analysis  of 
Health  Care  Reform  and  Infant 
Mortality;  and  updates  on  current 
programs  at  the  National  level. 

Anyone  requiring  information 
regarding  the  Committee  should  contact 
Dr.  Peter  van  Dyck,  Executive  Secretary. 
Advisory  Committee  on  Infant 
Mortality,  Health  Resources  and 
Services  Administration,  room  18—44, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)443-2204. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
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Ms.  Ker  y  P.  Nesseler.  Maternal  and 
Child  H  ialth  Bureau.  Health  Resources 
and  Ser  dees  Administration.  Telephone 
(301)44  ^2204. 

Agenda  Items  are  subject  to  change  as 
prioritias  dictate. 

Dated:  [anuary  10, 1994. 
Jackie  E.  Bauin. 

Advisory  Committee  Management  Officer. 
HRSA. 


IFRDoc 
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Nationa  institutes  of  Healtti 

Notice  <  if  Meetings  of  Panel 

Notici !  is  hereby  given  of  the  first 
meeting  of  the  National  Institutes  of 
Health  I  nJIH)  Human  Embryo  Research 
Panel,  a  panel  of  special  consultants  to 
the  Adv  isory  Committee  to  the  Director 
(ACD).   JIH.  established  to  recommend 
guidelii  es  for  Federal  funding  of  human 
embryo  research.  The  Panel's  first 
meeting  will  be  held  February  2-3. 
1994.  fr  )m  9  a.m.  to  5  p.m.  on  the  2nd, 
and  8:3(  i  a.m.  to  4:30  p.m.  on  the  3rd. 
The  me  iting  will  be  held  at  the 
Bethes(^  Marriott  Hotel.  5151  Pooks 
Hill  Roqd,  Bethesda,  Maryland.  Dates  of 
subsequtent  Panel  meetings  will  be 
determi  led  at  the  first  meeting. 

Until  une  1993,  Federal  regulation? 
govemii  ig  research  on  human  subjects 
(45  CFR  part  46)  required  research 
involvii  g  in  vitro  fertilization  (IVF)  to 
be  revie  ived  by  an  Ethics  Advisory 
Board  (1  lAB).  Because  of  the  absence  of 
an  EAB  since  1980,  Federal  funding  of 
IVF  pro  ocols  was  not  possible.  With  the 
enactm«  nt  of  the  NIH  Revitalization  Act 
of  1993  Pub.  L.  103-43).  the  regulatory 
provisic  o  requiring  EAB  review  of  IVF 
proposa  s  was  nullified.  As  a  result,  IVF 
proposals,  as  well  as  research  involving 
human  *mbr>'os  that  result  from  IVF  or 
other  sc  iirces,  may  now  be  considered 
for  Fed*  ral  funding. 

The  h  IH  has  received  a  number  of 
applical  ions  for  support  in  this  area  and 
in  the  r(  lated  field  of  parthenogenesis. 
Howev€  r,  before  proceeding  with  the 
conside  ation  of  specific  human  embryo 
researcl  proposals  for  funding,  the  NIH 
must  ac  dress  the  profound  moral  and 
ethical ;  ssues  raised  by  the  use  of 
human  embryos  in  research  and  develop 
guidelii  es  to  govern  the  review  and 
condud  of  Federally-funded  research. 
Panel  rr  embers  will  be  asked  to 
conside  •  various  areas  of  research 
involvii  g  the  human  embryo  and 
provide  advice  as  to  those  areas  they 
view  to  je  acceptable  for  Federal 
funding  tireas  that  warrant  additional 
review,  and  areas  that  are  unacceptable 
for  Fed«  ral  support.  For  those  areas  of 
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research  considered  acceptable  for 
Federal  funding,  the  Panel  will  be  asked 
to  recommend  specific  guidelines  for 
the  review  and  conduct  of  this  research. 
Ethical  issues  related  to  human  germ- 
line  gene  modification  are  not  within 
the  Panel's  purview.  The  Panel's  final 
report  will  be  presented  to  the  ACD  for 
review. 

The  NIH  invites  public  input  into  this 
process.  Those  who  wish  to  share  their 
views  about  Federal  funding  of  human 
embr>'o  research  may  address  the  Panel 
during  public  comment  periods  that 
will  be  scheduled  during  each  meeting. 
The  public  comment  period  during  the 
first  meeting  is  scheduled  to  take  place 
February  2  from  3  p.m.  to  5  p.m.  Those 
who  wish  to  address  the  Panel  at  this  or 
subsequent  meetings  are  asked  to 
contact  Ms.  Peggy  Schnoor,  by 
telephoning  301-496-1454  or  by 
sending  a  facsimile  message  to  301- 
402-0280  or  301-402-1759.  Oral 
statements  must  not  exceed  five  minutes 
in  length,  and  opportunities  to  present 
statements  will  be  determined  by  the 
order  in  which  requests  are  received. 
Those  who  wish  to  present  oral 
statements  should  forward  a  one-page 
summary  of  their  remarks  in  advance  of 
the  scheduled  presentation  date. 
Individuals  and  organizations  may  also 
submit  written  comments  of  any  length 
to  the  Panel.  These  should  be  forwarded 
to  the  NIH  in  care  of  Ms.  Schnoor  at 
9000  Rockville  Pike,  Building  1,  room 
218,  Bethesda,  Maryland  20892. 

The  NIH  will  endeavor  to  provide 
seating  for  all  members  of  the  public 
who  wish  to  attend  the  meetings. 
Individuals  are,  however,  asked  to 
notify  the  NIH  of  their  interest  in 
attending  by  using  the  telephone  or 
facsimile  numbers  listed  above. 
Individuals  who  require  special 
accommodations  are  also  asked  to 
contact  Ms.  Schnoor  at  the  above 
number.  General  questions  about  the 
Panel  or  the  first  meeting  should  also  be 
directed  to  Ms.  Schnoor. 

Future  meetings  of  the  Panel  will  be 
announced  in  this  publication. 

Dated:  January  10, 1994. 
Harold  Varmus, 
Director.  NIH. 

(FR  Doc.  94-1017  Filed  1-13-94;  8:45  am] 
BILUNG  CODE  414»41-M 


National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  of  Mental  Health  for  February 
1994. 


These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

All  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Ms.  Joarma  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Area  Code  301, 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Neuropharmacology  and 
Neurochemistry  Review  Committee. 

Contact:  Wm.  Gregory  Zimmerman, 
Parklawn  Building,  room  9C-18,  Telephone: 
301.443-3857. 

Meeting  Date:  February  3-4. 1994. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Open:  February  3. 1994,  8:30  a.m.-lO  a.m. 

Closed:  February  3, 199^,  10  a.m.-5  p.m.; 
February  4, 1994,  8:30  a.m.-adjoumment. 

Committee  Name:  Clinical  Neuroscience 
Review  Committee. 

Contact:  Maurine  L.  Eister,  Parklawn 
Building,  room  9C-18,  Telephone:  301,  443- 
3936. 

Meeting  Date:  February  9-11, 1994. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  February  9, 1994, 9  a.m.-lO  a.m. 

Closed:  February  9, 1994, 10  a.m.-5  p.m.; 
February  10, 1994.  9  a.m.-5  p.m.;  February 
11, 1994, 9  a.m.-adjoumment. 

Committee  Name:  Clinical 
Psychopathology  Review  Committee. 

Contact:  Frances  Smith,  Parklawn 
Building,  room  9C-02,  Telephone:  301, 443- 
4868. 

Meeting  Date:  February  9-11, 1994. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street,  NW.,  Washington.  DC  20337. 

Open:  February  9, 1994, 9  a.m.-lO  a.m. 

Qosed:  February  9, 1994, 10  a.m.-5  p.m.: 
February  10, 1994,  9  a.m.-5  p.m.;  February 
11, 1994,  9  a.m.-adjoumment. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 


Contact:  Monica  F.  Woodfbrk,  Parklawn 
Building,  room  9C-05,  Telephone:  301, 443- 
4843. 
Meeting  Date:  Feb    ary  »-ll,  1994. 
Place:  Sheraton  Washington  Hotel.  2660 
Woodley  Road,  NW.,  Washington,  DC  20008. 
Open:  February  9, 1994, 9  a.m.-10  a.m. 
Closed:  February  9, 1994, 10  a.m.-5  p.m.; 
February  10, 1994, 9  a.m.-  5  p.m.;  February 
11. 1994, 9  a.m.-adjoumment. 

Committee  Name:  Behavioral  Neuroscience 
Review  Committee. 

Contact:  Wm,  Gregory  Zimmerman, 
Parklawn  Building,  room  9C-18,  Telephone: 
301,  443-3857. 

Meeting  Date:  February  10-11, 1994. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Open:  February  10, 1994, 8:30  a.m.-10  a.m. 

Closed:  February  10, 1994, 10  a.m.-5  p.m.; 
February  11, 1994, 8:30  a.m.-adjoumment. 

Committee  Name:  Molecular,  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 

Contact:  Katie  O'Donnel,  Parklawn 
Building,  room  9C-18,  Telephone:  301-443- 
3857. 

Meeting  Date:  February  14-16, 1994. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Open:  February  14, 1994,  8:30  a.m.-lO  a.m. 

Closed:  February  14, 1994, 10  a.m.-S  p.m.; 
February  15, 1994, 8:30  a.m.-5  p.m.; 
February  16, 1994.  8:30  a.m. — adjournment. 

Committee  Name:  Services  Research 
Review  Committee. 

Contact:  Frances  Smith,  Parkla%«m 
Building,  room  9C-14,  Telephone:  301-443- 
1367. 

Meeting  Date:  February  16-18, 1994. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Open:  February  16, 1994,  9  a.m.-9:30  a.m. 

Closed:  February  16. 1994,  9:30  a.m.-5 
p.m.;  February  17, 1994,  9  a.m.-5  p.m.; 
February  18, 1994,  9  a.m.-adjoumment. 

Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Contact:  Shirley  H.  Maltz.  Parklawn 
Building,  room  9G-18,  Telephone:  301-443- 
3936. 

Meeting  Date:  February  17-18, 1994. 

Place:  Crowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike.  Rockville.  MD  20852. 

Open:  February  17, 1994,  9  a.m.-IO  a.m. 

Closed:  February  17, 1994, 10  a.m.-5  p.m.; 
February  18, 1994,  9  a.ra.-adjourament. 

Conmiittee  Name:  Emotion  and  Personality 
Review  Committee. 

Contact:  Sheri  L.  Schwartzback,  Parklawn 
Building,  room  9C-05,  Telephone:  301-443- 
4843. 

Meeting  Date:  February  17-18,  1994. 

Place:  Key  Bridge  Marriott  Hotel,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Open:  February  17, 1994.  8:30  a.m.-9  a.m. 

Qosed:  February  17, 1994, 9  a.m.-5  a.m.; 
February  18, 1994, 8:30  a.m.-adjoumment. 

Committee  Name:  Mental  Health  Special 
Projects  Review  Committee,  Behavioral 
Subcommittee. 

Contact:  Monica  F.  Woodfork,  Parklawn 
Building,  room  9C-05.  Telephone:  301-443- 
6470  or  4843. 

Meeting  Date:  February  17-18. 1994. 


Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road.  Bethesda,  MD  20814. 

Open:  February  17, 1994, 9  a.m.-10  a.m. 

Qosed:  February  17, 1994, 10  a.m.-5  p.m.; 
February  18, 1994, 9  a.m.-adioumment. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Contact:  Frances  Smith.  Parklawn 
Building,  room  9C-02,  Telephone:  301-443- 
4868. 

Meeting  Date:  February  17-18, 1994. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street,  NW.,  Washington.  DC  20037. 

Open:  February  17, 1994, 8:30  a.m.-9:30 
a.m. 

Qosed:  February  17, 1994, 9:30  a.m.-S 
p.m.;  February  18, 1994,  8:30  a.m.- 
adjoumment. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Contact:  Bemice  R.  Cherry,  Parklawn 
Building,  room  9C-15.  Telephone:  301-443- 
6470. 

Mfeeting  Date:  February  17-19, 1994. 

Place:  Residence  Inn  by  Marriott,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  February  17, 1994,  9  a.m.-lO  a.m. 

Closed:  February  17, 1994, 10  a.m.-5  p.m.; 
February  18, 1994, 9  a.m.-5  p.m.;  February 
19, 1994,  9  a.m.-adjoumment. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Contact:  Phyllis  L.  Zusman,  Parklawn 
Building,  room  9C-02,  Telephone:  301-443- 
1340. 

Meeting  Date:  February  23-25, 1994. 

Place:  Bethesda  Ramada  Ion.  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  February  23, 1994. 9  a.m.-IO  a.m. 

Qosed:  February  23, 1994, 10  a.m.-5  p.m.; 
February  24, 1994, 9  a.m.-5  p.m.;  February 
25, 1994,  9  a.m.-adjoumment. 

Committee  Name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Contact:  Phyllis  D.  Artis,  Parklawn 
Building,  room  9C-15,  Telephone:  301-443- 
6470. 

Meeting  Date:  February  23-25, 1994. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Open:  February  23, 1994, 9  a.m.-IO  a.m. 

Qosed:  February  23. 1994, 10  a.m.-5  p.m.; 
February  24, 1994,  9  a.m.-5  p.m.;  February 
25, 1994,  9  a.m.-adjoumment. 

Committee  Name:  Psychobiology  and 
Behavior  Review  Osmmittee. 

Contact:  William  H.  Radcliff,  Parklawn 
Building,  room  90-18,  Telephone:  301, 443- 
3857. 

Meeting  Date:  February  24-25. 1994. 

Place:  The  Canterbury  Hotel,  1733  N  Street, 
NW.,  Washington,  DC  20036. 

Open:  February  24, 1994,  9  a.m.-IO  a.m. 

Closed:  February  24, 1994, 10  a.m.-5  p.m.; 
February  25, 1994,  9  a.m.-adjourament. 

Committee  Name:  Chi  Id/ Adolescent  Risk 
and  Prevention  Review  Committee. 

Contact:  Phyllis  D.  Artis,  Parklawn 
Building,  room  9C-05,  Telephone  301,  443- 
1177. 

Meeting  Date:  February  24-26, 1994. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road.  NW.,  Washington,  DC  20015. 

Open:  February  24, 1994,  9  a.m.-IO  a.m. 
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Clomd:  Febnuiy  24. 1994. 10  a.m.-5  p.m.; 
February  25, 1994, 9  a.in.-5  p.m.;  February 
26, 1994, 9  aja.-«d)oumment 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Contact  Regina  M.  Thomas,  Parklawn 
Building,  room  9C-15,  Telephone:  301, 443- 
6470. 

Meeting  Date:  February  24-26, 1994. 

Place:  Embassy  Square  Suites.  2000  N 
Street,  NW..  Washington,  DC  20036. 

Open:  Febrtiary  24, 1994.  9  a.m.-10  8.m. 

Closed:  February  24, 1994, 10  a.m.-5  p.m.; 
February  25, 1994, 9  a.m.-5  p.m.;  February 
26, 1994, 9  a.m.-adioununent. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Conunittee. 

Contact:  Francis  Smith,  Parklawn  Building, 
room  9C-14,  Telephone:  301,  443-1367. 

Meeting  Date:  February  28-March  1. 1994. 

Place:  The  River  Inn.  924  25th  Street.  NW.. 
Washington.  DC  20037. 

Open:  February  28, 1994.  9  a.m.-lO  a.m. 

Closed:  February  28. 1994, 10  a.ni.-5  pjn.; 
March  1, 1994, 9  a.m.-adjoumment. 

Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the  contact 
person  named  above  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimibers  93.126,  Small  Business 
Innovation  Research:  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants: 
93.242,  Mental  Health  Research  Grants: 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians:  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training:  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  January  10, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-1018  Filed  1-13-94:  8:45  am) 

BILUNa  COOC  4140-01-M 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meetings 

Piu^uant  to  Public  Law  92-463. 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notices. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Diana  Widner  at  (301) 
443-4376. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(dJ  of  PubUc  Law  92-463, 


for  the  re  new,  discussion  and 
evaluatia  a  of  individual  research  grant 
appUcatii  ms.  These  applications  and  the 
discussiciis  could  reveial  confidential 
trade  sectets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwaxranted 
invasion  pf  personal  privacy. 

The  Caimdl  meeting  on  February  4 
may  alsdbe  closed  as  noted  below  in 
accordance  with  the  provisions  set  forth 
in  sectioi  552b(c)(9)(B)  of  title  5.  U.S. 
Code andsection  l()(d) of PubUc Law 
92-463.  This  would  be  if  the  Council 
members  wish  to  discuss  and  prepare 
comments  to  submit  to  the  Director, 
NIH,  to  be  included  in  the  biennial 
report  toithe  Congress. 

Sunun^ries  of  the  meetings  and  the 
rosters  ot  committee  members  may  be 
obtainedlfrom:  Ms.  Diana  Widner, 
NIAAA  (Committee  Management  Officer, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  Willco  Building,  suite  409, 
6000  Exacutive  Blvd..  Rockville,  MD 
20892,  telephone:  (301)  443-4376.  Other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Scientific 
Review  Administrator  indicated. 

Name  of  Committee:  National  Advisory 
Council  oti  Alcohol  Abuse  and  Alcoholism. 

Executive  Secretary:  James  F.  Vaughan. 

Date  of  Meeting:  February  4, 1994. 

Place  of  Meeting:  Wilson  Hall,  3rd  Floor, 
NIH  Camiius,  9000  Rockville  Pike.  Bethesda, 
MD  2089  :. 

Open:  1  ebruary  4, 10  a.m.  to  2:30  p.m. 

Agendt :  Discussion  of  administrative 
details  an  d  other  issues  relating  to  council 
activities. 

Closed;  February  4,  2:30  p.m.  to 
adjournment. 

Name  of  Committee:  Biochemestry, 
Physiology,  and  Medicine  Subcommittee  of 
the  AicoUol  Biomedical  Research  Review 
Conunitt^. 

Scientific  Review  Administrator:  Ronald 
Suddendorf.  Ph.D. 

Dates  at  Meeting:  February  7-9, 1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Beth  jsda  Metro  Center.  Bethesda.  MD 
20814. 

Open:  'ebruary  7.  9  a.m.  to  10  a.m. 

Agendi  :  Reports  by  Division  Directors, 
Branch  Qiief,  and  Scientific  Review 
Administrator  on  Conunittee  concerns 
followed iby  open  discussion  and  review  of 
administtative  details. 

Closed!  February  7, 10  a.m.  to  recess; 
Februaryi8,  9  a.m.  to  recess;  February  9,  9 
a.m.  to  aijoumment. 

Name  ff  Committee:  Neuroscience  and 
BehavioriSubcommittee.  Alcohol  Biomedical 
Research!  Review  Committee. 

Scientific  Review  Administrator:  Antonio 
Noronha  Ph.D. 


Dates  (  f  Meeting:  February  14-16, 1994.  BILUNQ  code  4i4fr4i-M 


JM! 


Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda.  MD 
20814. 
Open:  February  14, 9  a.m.  to  11  a.m. 
Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  February  14, 10  a.m.  to  recess: 
February  15, 9  a.m.  to  recess;  February  16, 9 
a.nL  to  adjournment. 

Name  of  Committee:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Scientific  Review  Administrator:  Lenore  S. 
Radloff. 

Dates  of  Meeting:  February  16-18. 1994. 

Place  of  Meeting:  River  Inn,  924  25th 
Street,  NW.,  Washington,  DC  20037. 

Open:  February  16,  9  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  February  16, 10  a.m.  to  recess; 
February  17,  9  a.m.  to  recess:  February  18,  9    . 
a.m.  to  adjournment 

Name  of  Committee:  Clinical  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Resesutih  Review  Committee. 

Scientific  Review  Administrator:  Thomas 
D.  Sevy,  M.S.W. 

Dates  of  Meeting:  February  24-25, 1994. 

Place  of  Meeting:  River  Inn,  924  25th 
Street,  NW.,  Washington,  DC  20037. 

Open:  February  24, 8:30  a.m.  to  9  a.m. 

Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  February  24, 9  a.m.  to  recess; 
February  25,  9  a.m.  to  adjournment. 

Name  of  Committee:  Immunology  and 
AIDS  Subcommitt^b  of  the  Alcohol 
Biomedical  Research  Review  Committee. 

Scientific  Review  Administrator:  Barbara 
Smothers,  Ph.D. 

Dates  of  Meeting:  March  3-4, 1994. 

Place  of  Meeting:  Holiday  Inn  Crowne 
Plaza,  1750  Rockville  Pike.  Rockville.  MD 
20852. 

Open:  March  3.  8:30  a.m.  to  9:30  a.m. 

Agenda:  Reports  by  Division  Directors. 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  March  3, 9:30  a.m.  to  recess;  March 
4, 9  a.m.  to  adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.242, 13.272. 13.273. 13.278. 
13.279. 13.282.  93.271,  93.272,  93.273, 
93.277,  93.278,  93.281,  93.282,  National 
Institutes  of  Health). 

Dated:  January  10, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-1019  Filed  1-13-94;  8:45  am) 


National  iJbmy  of  Madicina;  Aiaattng 
of  the  Ulsfluf  SalacMen  Technical 
Review  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Literature  Selection  Technical 
Review  Committee,  National  Library  of 
Medicine,  on  February  3-4, 1994, 
convening  at  9  a.m.  on  February  3  and 
at  8:30  a.m.  on  February  4  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  Building  38,  8600  Rockville 
Pike,  Bethesda,  Maryland. 

The  meeting  on  February  3  will  be 
open  to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Karen  Griffin  at  301-496- 
6921  two  weelcs  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sec.  552b{c)(9}(B).  title  5.  U.S.C, 
Public  Law  92-463,  the  meeting  will  be 
closed  on  Fdiruary  3  from  10:30  a.m.  to 
approximately  5  p.m.  and  on  February 
4  from  8:30  a.m.  to  adjournment  for  the 
review  and  discussion  of  individual 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine. 
The  presence  of  individuals  associated 
with  these  publications  could  hinder 
fair  and  open  discussion  and  evaluation 
of  individual  joulmals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni,  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations,  National  Library  of 
Medicine.  8600  Rockville  Pike, 
Bethesda.  Maryland  20894.  telephone 
number:  301-496-6921.  will  provide  a 
simimary  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

Dated:  January  10, 1994. 
Susaa  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-1020  Filed  1-13-94;  8:45  ami 
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National  Ut»rary  of  Medicine;  Meeting 
of  the  Biontedical  LitMary  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Biomedical  Library  Review 
Committee  on  March  2-3. 1994. 
convening  at  8:30  a.m.  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  Building  38,  8600  Rockville 
Pike,  Bethesda,  Maryland. 


The  meeting  on  March  2  will  be  open 
to  the  public  from  8:30  a  jn.  to 
approximately  11  am.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistaiux,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  W.  Dahlen  at  301- 
496-4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.Q,  and  secUon 
10(d)  of  Public  Law  92-463.  the  meeting 
on  March  2  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  from  11  a.m.  to 
approximately  5  p.m..  and  on  March  3 
from  8:30  a.m.  to  adjournment.  These 
appHcations  and  the  discussion' could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Robert  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief. 
Biomedical  Information  Support    . 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894, 
telephone  number:  301-496-4221,  will 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance;  National  Institutes  of  Health) 

Dated:  January  10, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-1021  Filed  1-13-94;  8:45  am) 
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Prospective  Grant  of  Exduahre 
License:  CeN  Stress  Transcrfptionai 
Factors 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7{aKl)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  warid-%vide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  SN 
07/617,910,  enUtled  "Cell  Stress 
Transcriptional  Factors"  to  StressTech 


Biomedical,  Inc.  of  San  Francisoo,  CA. 

The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  Stales  of 
America. 

The  prospective  exclusive  Hcense  vrill 
be  royalty-bearing  and  *vill  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anUcipated 
that  this  Uoense  tvill  be  limited  to  the 
fi«lds  of  commercial  screening  assay 
services  and  kits  provided  to  third 
parties.  This  prospective  exclusive 
license  may  be  granted  unless  within  60 
days  from  the  diate  of  this  published 
notice,  NIH  receives  written  evidence 
and  argument  that  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  4D4.7. 

The  patent  application  is  based  upon 
the  observation  that  activation  of  heat 
shock  proteins  in  an  organism  indicates 
elevated  or  environmental  temperatures 
or  a  variety  of  other  environmental 
stresses.  Activation  involves  biiKling  of 
a  heat  shock  factor  (HSF)  to  heat  shock 
elements  (HSE)  and  consequent 
transcription  of  heat  shock  genes.  This 
method  for  detecting  the  accimiulation 
of  HSF  in  the  nucleus  of  stressed  cells 
involves  novel  activators  for  DrosophUia 
and  human  HSF,  polynucleotides 
encoding  those  activators,  and 
antibodies  to  natural  and  recombinant 
DNA.  The  method  may  also  be  used  to 
monitor  and  diagnose  the  effects  of 
abnormal  stresses,  including  disease,  on 
cells. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr.  Steven  M.  Ferguson,  Technology 
Licensing  Specialist.  Office  of 
Technology  Transfer.  National  Institutes 
of  Health.  Box  OTT.  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  A  signed 
Confidentiality  Agreement  will  be 
required  to  receive  a  copy  of  the  patent 
application.  Applications  for  a  license 
in  the  indicated  exclusive  fields  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH 
within  sixty  (60)  days  of  this  notice  will 
be  considered. 

Dated:  January  3, 1994. 

Donald  P.  Christolerson, 

Acting  Director.  Office  of  Technology 
Transfer. 

(FR  Doc  94-908  Filed  1-13-04:  8:45  am] 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Pubhc  Health  Service 
(FHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  pubUshed  on  December  23. 
1993. 

(Call  PHS  Reports  Clearance  Officer 
on  (202)  690-7100  for  copies  of 
requests). 

1.  Survey  of  NIH  Extramural  Shared 
Instrumentation  Activitie — 0925-0318 — 
The  capabilities  of  expensive  state-of- 
the-art  biomedical  instruments  can  be 
made  available  to  the  largest  number  of 
researchers  in  the  most  cost-effective 
manner  by  awarding  them  on  the 
condition  that  they  be  shared.  This 
study  will  examine  the  extent  to  which 
such  instruments  are  shared;  and  how 
fully  they  are  utilized,  by  whom,  and  for 
what  purpose.  Respondents:  Non-profit 
institutions;  Businesses  or  other  for- 
profit;  Number  of  Respondents:  9,870; 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  per  Response:  .286 
hours;  Estimated  Annual  Burden:  2,819 
hours. 

2.  Application  for  Designation  as  a 
Federally  Quahfied  Health  Center — 
0915-1042  (Revision)— Health  centers 
use  the  application  guide  to  apply  for 
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designatii  m  as  a  Federally  Qualified 
Health  Center  (FQHC).  FQHCs  are 
qualified  \o  be  reimbursed  by  Medicaid 
for  100  pdrcent  of  reasonable  costs  for 
services  ti  i  eligible  persons.  FQHCs  use 
the  recert  fication  form  to  certify 
continued  compliance  with  program 
requirem(  nts.  Respondents:  Non-profit 
organizat  ons. 


Title 


Applica- 
tion 
lofm  .. 

Recertifi- 
cation 
forni  .. 


Number 
of  re- 
sponses 


60 


140 


NutDber 
of  re- 
sponses 
per  re- 
spondent 


Average 
txjrden 
per  re- 
sponse 


120  hrs. 


20hrs. 


Estimaipd  Total  Annual  Burden — 
10,000  hoturs. 

3.  CD4f  T-Lymphocyfe  Testing 
Impact  E\laluation — New — The  purpose 
of  the  proposed  survey  is  to  evaluate  the 
relative  effectiveness  of  each  of  the 
initiatives  of  CDC's  Division  of 
Laboratoiy  Services,  whi'e  controlling 
for  the  in^uence  of  non-CDC  factors  in 
improving  the  quality  of  CD4-f  T-cell 
testing  in  clinical  flow  cytometry 
laboratori  es.  This  study  will  collect  new 
information  from  CD4+  T-cell  testing 
staff  to  characterize  changes  in 
laboratory  practices  in  both  MPEP  and 
non-MPE^  laboratories.  Information 
obtuned  from  this  study  will  be  used  to 
identify  i^ms  that  influence 
laborator^s  to  change.  Respondents: 


TiBe 


Reporting:  Content/format  of  NADA  21  CFR  514.1 
Supplemental  applications  21  CFR  514.8  and  .9  ... 


Estimated  Total  Annual  Burden: 
367,781  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Koss,  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  January  7, 1994. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
IFR  Doc  94-997  Filed  1-13-94;  8:45  ami 
BILUMQ  COOe  4160-17-M 


Non-profit  institutions.  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations.  Respondents:  955; 
Number  of  Responses  Per  Respondent: 
1;  Average  Burden  Per  Response:  .769 
hour;  Estimated  Annual  Burden:  734 
hours. 

4.  Cardiovascular  Health  Study 
(CHS)— 0925-0122  (Revision)— This 
submission  is  for  modification  of  a 
previously  approved  study  involving  a 
random  sample  of  men  and  women  by 
adding  a  procedure  to  measure  body 
composition  and  bone  mineral  density 
as  measured  by  dual  energy  x-ray 
absorptiometry  (DEXA).  The  procedure 
will  involve  2,400  individuals  and  10 
minutes  of  questions  to  assess  the 
relation  of  body  weight,  fat  distribution, 
and  bone  density  to  cardiovascular  risk 
factors  and  disease.  Respondents: 
Individuals  or  Households. 
Respondents:  6,113;  Number  of 
Responses  Per  Respondent:  3,176; 
Average  Burden  Per  Response:  0.92 
houx;  Estimated  Annual  Burden:  17,885 
hours. 

5.  New  Animal  Drug  Application,  21 
CFR  part  514—0910-0032 
(Reinstatement  and  consolidation  with 
0910-O228)— Applicants  proposing  to 
market  animal  dnigs  must  detail  (1)  the 
scientific  and  technical  information 
required  for  the  physical  manufacture  of 
the  drug  product  and  (2)  scientific 
information  relative  to  the  safety  and 
effectiveness  of  the  drug  use. 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 


Numt)er  of 
responses 


190 
190 


Number  of 
respof«€s 
per  re- 
spondent 


7.98 
7.98 


Average 

txirdenper 

response 


212.6  hrs. 
30  hrs. 


National  Toxicology  Program; 
Avaiiabiify  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  ( r  Acetaminophen 

The  HI  S'  National  Toxicology 
Program  i  xmoimces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
acetaminiphen.  which  is  a  widely 
consumed  analgesic  found  in  several 
nonprescription  pharmaceuticals. 

Two-yt  ar  toxicology  and 
carcinoge  lesis  studies  were  conducted 
by  admin  stering  to  both  sexes  of  rats 
and  mice  doses  of  0.  600.  3,000.  or  6,000 
ppm  acet  iminophen  in  feed  for  104 
weeks. 


Under  the  conditions  of  these  2-year 
feed  studies,  there  was  no  evidence  of 
carcinogenic  activity  i  of  acetaminophen 
in  male  F344/N  rats  that  received  600. 
3,000,  or  6,000  ppm.  There  was 
equivocal  evidence  of  carcinogenic 
activity  of  acetaminophen  in  female 
F344/N  rats  based  on  increased 
incidences  of  mononuclear  cell 
leukemia.  There  was  no  evidence  of 


>  The  NTP  uses  Ave  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 


carcinogenic  activity  of  acetaminophen 
in  male  and  female  B6C3F1  mice  that 
received  600,  3jD00,  or  6,000  ppm. 

Nooneoplas^c  lesions  associated  with 
exposure  to  acetaminophen  included 
increased  severity  of  nephropathy  and 
increased  incidences  of  renal  tubule 
hyperplasia  and  parathyroid 
hyperplasia  in  male  rats,  increased 
severity  of  nephropathy  in  female  rats, 
and  increased  incidences  of  thyroid 
follicular  cell  hyperplasia  in  male  and 
female  mice. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Acetaminophen  (CAS  No.  103-90-2)  in 
F344/N  Rats  and  B6C3F1  Mice  (Feed 
Studies)  (TR-394)  are  available  without 
charge  from  Central  Data  Management. 
NIEHS.  MD  AO-01,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709; 
telephone  (919)  541-3419. 

Dated:  January  7,  1994. 
Kenneth  Olden. 

Director,  National  Toxicol o^  Program. 
IFR  Doc.  94-909  Filed  1-13-94:  8:45  am) 
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Natk}nal  Toxicology  Progrant; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Furan 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
furan,  used  primarily  as  an  intermediate 
in  the  synthesis  and  preparation  of  other 
organic  compounds  and  also  in  the 
preparation  of  numerous  polymeric 
compounds  used  for  preparation  of 
temperature-resistant  structural 
laminates.  Copolymers  of  maleic  acid 
and  furan  form  complexes  with  alkaline 
earth  ions  and  are  used  in  metals, 
foodstuffs,  and  machine  dishwashing 
products  as  alternatives  to  phosphorus- 
and  nitrogen-containing  detei:gents. 

Two-year  toxicology  and 
carcinogenesis  studies  were  conducted 
by  administering  to  both  sexes  of  rats 
doses  of  0,  2.  4,  or  8  mg  furan  per  kg 
body  weight  and  0,  8,  or  15  mg/kg  furan 
to  both  sexes  of  mice  in  com  oil  by 
gavage  5  days  per  week  for  2  years. 

Under  the  conditions  of  these  2-3rear 
gavage  studies  there  was  clear  evidence 
of  carcinogenic  activity)  of  furan  in 


>  The  NTP  uses  five  categories  of  .evidence  of 
rjircinogenic  Activity  ofaeemad  in  each  aniraal 
study:  two  categories  for  pocitive  results  ("clear 


male  and  female  F344/N  xats  based  on 
increased  incidences  of 
cholangiocarcinoma  and  hepatocellular 
neoplasms  of  the  liver  and  on  irrTa^fd 
incidences  of  mononuclear  cell 
leukemia.  There  was  clear  evidence  of 
carcinogenic  activity  of  furan  in  male 
and  female  B6C3F1  mice  based  on 
increased  incidences  of  hepatocellular 
neoplasms  of  the  liver  and  benign 
pheochromOcytnmas  of  the  odrwial 
gland. 

Nonneoplastic  liver  lesions  associated 
with  furan  administration  in  rats  and 
mice  included  biliary  tract  fibrosis, 
hyperplasia.  Inflamination,  and 
proliferation,  as  well  as  hepatocellular 
cytomegaly,  degeneration,  hyperplasia, 
necrosis,  and  vacuolization.  In  rats, 
increased  severity  of  nephropathy  with 
an  associated  increased  incidence  of 
parathyroid  hjrperplasia  was  associated 
with  exposure  to  furan. 

The  study  scientist  for  this  bioassay  is 
Dr.  R.  D.  Irwin.  Questions  or  comments 
about  the  Technical  Report  should  be 
directed  to  Dr.  Irwin  at  P.O.  Box  12233. 
Research  Triangle  Park.  NC  27709  or 
telephone  (919)  541-3340. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Furan  (CAS 
No.  110-00-9)  in  F344/N  Rats  and 
B6C3F1  Mice  (Gavage  Studies)  (TR-402) 
are  available  without  chai^ge  from 
Central  Data  Management.  NIEHS,  MD 
AO-01,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709;  telephone 
(919) 541-3419. 

Dated:  January  7, 1994. 
Kennedi  Okfon, 

Director,  Naiional  Toxicology  Program. 
IFR  Doc.  94-910  Filed  l-13-«4;  6:45  am] 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  o-NMroanlsole 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
o-nitroanisole  which  is  used  as  an 
intermediate  for  the  preparation  of  o- 
anisidine  and  in  the  manufact\u«  of  azo 
dyes. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  feeding 
groups  of  60  F344  rats  of  each  sex  diets 
containing  0.  222,  666,  or  2,000  ppm  o- 
nitroanisoie  and  groups  of  60  B6C3F1 


evidence"  and  "some  evidence"),  one  category  for 
uncertain  flodings  ("equivocal  evidaoce").  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  catefory  ior  studies  that  cacaot  be 
evaluated  bacauae  of  major  flaws  ("inadequate 
study"). 


mice  of  each  sex  diets  containing  0. 666. 
2,000.  or  6,000  ppm  o-nitroanisole  lor 
103  weeks.  In  a  companion  study,  male 
and  female  rats  were  Sed  0. 6,000,  or 
18,000  ppm  o-nitroanisole  for  6  months 
and  maintained  on  untreated  feed  for 
IVi  years. 

Under  the  conditions  of  these  feed 
studies  there  was  clear  evidence  of 
carcinogenic  activity  of  o-nitroanisole 
in  male  and  female  F344  rats  that 
received  diets  containing  6,000  to 
18,000  ppm  for  6  months  based  on 
overall  increased  incidences  of  benign 
and  malignant  neoplasms  of  the  urinary 
bladder,  transitional  cell  neoplasms  of 
the  kidney,  and  benign  and  malignant 
neoplasms  of  the  large  intestine.  There 
was  a  chemical-related  increased 
incidence  of  mononuclear  cell  leukemia 
in  male  and  female  rats  receiving  diets 
containing  222.  666.  or  2.000  ppm  o- 
nitroanisole  for  2  years.  Marginally 
increased  incidences  of  uncommon 
renal  tubule  neoplasms  in  male  rats  and 
forestomach  neoplasms  in  male  and 
female  rats  were  considered  uncertain 
findings.  There  was  clear  evidence  of 
carcinogenic  activity  of  o-nitroanisole  in 
male  B6C3F1  mice  based  on  increased 
incidences  of  benign  and  malignant 
hepatocellular  neoplasms.  There  was 
some  evidence  of  carcinogenic  activity 
of  o-nitroanisole  in  female  B6C3F1  mice 
based  on  increased  incidences  of 
hepatocellular  adenomas. 

Increased  severity  of  nephropathy  in 
male  rats,  and  increased  incidences  of 
focal  hyperplasia  of  the  renal  tubule 
epithelium  and  forestomach  ulcers  in 
male  rats,  and  of  transitional  cell 
hyperplasia  of  the  urinary  bladder,  focal 
hyperplasia  of  the  forestomach,  and 
hyperplasia  of  transitional  epithelium  of 
the  kidney  pelvis  in  male  and  female 
rats  were  associated  with  exposure  to  o- 
nitroanisole. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Managemejit  at  P.O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  o-Nitroanisole 
(CAS  No.  91-23-6)  in  F344  Rats  and 
B6C3F1  Mice  (Feed  Studies)  (TR-416) 
are  available  without  diarge  from 
Central  Data  Management,  NIEHS,  MD 
AO-01,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709;  telephone 
(919)  541-3419. 

Dated:  January  7.  1994. 
Kenneth  OMen, 

Director.  National  Toxicology  Program. 
IFR  Doc.  94-911  Filed  1-13-94;  8:45  am] 
BILUNG  CODE  4140-01-M 


Natiofial  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Pentachioroanlsoie 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
pentachloroanisole,  a  chlorinated 
aromatic  compound  which  is  widely 
distributed  at  low  levels  in  the 
environment  and  in  food  products. 
Formation  of  pentachloroanisole  in  the 
environment  may  result  from  the 
degradation  of  structurally  related, 
commercially  important,  ubiquitous 
chlorinated  aromatic  compounds  such 
as  pentachlorophenol  and 
pentachloronitrobenzene  which  are 
known  rodent  toxins  or  carcinogens. 

Two  ye^  toxicology  and 
carcinogenesis  studies  were  conducted 
by  administering  pentachloroanisole  in 
com  oil  by  gavage  5  days  per  week  for 
up  to  2  years  to  groups  of  70  male  and 
70  female  rats  and  mice  of  each  sex 
Male  rats  received  doses  of  0, 10,  20, 
and  40  mg/kg  of  pentachloroanisole; 
female  rats  and  mice  received  doses  of 
0,  20,  and  40  mg/kg  pentachloroanisole. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  some  evidence 
of  carcinogenic  activity  <  of 
pentachloroanisole  in  male  F344/N  rats 
based  on  increased  incidences  of  benign 
pheochromocytomas  of  the  adrenal 
medulla.  There  was  equivocal  evidence 
of  carcinogenic  activity  of 
pentachloroanisole  in  female  F344/N 
rats  based  on  marginally  increased 
incidences  of  benign 
pheochromocytomas  of  the  adrenal 
medulla.  There  was  some  evidence  of 
carcinogenic  activity  of 
pentachloroanisole  in  male  B6C3F1 
mice  based  on  increased  incidence  of 
benign  pheochromocytomas  of  the 
adrenal  medulla  and  hemangiosarcomas 
of  the  liver.  There  was  no  evidence  of 
carcinogenic  activity  of 
pentachloroanisole  in  female  B6C3F1 
mice  given  doses  of  20  or  40  mg/kg. 

Pentachloroanisole  administration 
was  associated  with  increased 
incidences  of  adrenal  medulla 
hyperplasia  in  female  rats  and  increased 
incidences  of  pigmentation  in  the  renal 
tubule  epithelium,  olfactory  epithelium, 
and  hepatocytes  of  male  and  female  rats. 
In  addition,  decreased  incidences  of 


>  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  Two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  Hndings  ("equivocal  evidence"),  one 
category  lor  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 
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pancrea  ic  adenomas  and  focal 
hyperp!  isia  in  male  rats  and  decreased 
incidences  of  mammary  gland 
fibroadenomas  and  uterine  stromal 
polyps  I  nd  sarcomas  (combined)  in 
female  gats  were  observed. 
Hyperthermia-related  lesions  in  male 
rats  receiving  20  or  40  mg/kg  were 
consid»ed  indirectly  related  to 
pentachloroanisole  administration. 

Pentachloroanisole  administration 
was  ass^iated  with  increased 
incidences  of  adrenal  medulla 
hyperplasia  and  hypertrophy  and 
hepatoc  jllular  mixed  cell  foci  in  male 
mice.  In  male  and  female  mice, 
nonneoi)lastic  liver  lesions  associated 
with  pemachloranisole  administration 
includes  hepatocellular  cytologic 
alteration,  Kupffer  cell  pigmentation, 
biliary  tract  hyperplasia,  and  subacute 
inflammation. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  of-  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Pentachloroanisole  (CAS  No.  1825-21- 
4)  in  F314/N  Rats  and  B6C3F1  Mice 
(Gavagej Studies)  (TR-414)  are  available 
without  charge  from  Central  Data 
Management,  NIEHS,  MD  AO-01.  P.O. 
Box  122J33,  Research  Triangle  Park,  NC 
27709;  tblephone  (919)  541-3419. 

Dated:  nanuary  7, 1994. 
Kenneth  joiden. 

Director,  National  Toxicology  Program. 
[FR  Doc.  94-912  Filed  1-13-94;  8:45  ami 

Biumo  a  IOC  4140-oi-m 


DEPAR  IMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  qf  the  Assistant  Secretary  for 
Community  Planning  and 
Develo|}ment 

[Docket  Uo.  14-04-1917;  FR-3350-N-66I 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 


AGENCY^  OfBce  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Developiment,  HUD. 
ACTION:  Notice. 


SUMMARV:  This  Notice  identiHes 
imutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  fot  suitability  for  possible  use  to 
assist  thp  homeless. 
EFFECTIVE  DATE:  January  14, 1994. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housinj  and  Urban  Development,  room 


JMI 


7262,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  versus  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.),  HUD  publishes  a  Notice,  on  a 
weekly  basis,  identifying  unutilized, 
underutilized,  excess  and  surplus 
Federal  buildings  and  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  Today's  Notice  is 
for  the  purpose  of  aimouncing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  January  7, 1994. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

IFR  Doc.  94-B47  Filed  1-13-94;  8:45  ami 

BILUNG  CODE  4210-i»4i 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Extension  of  Comment  Period  for  the 
Draft  Supplemental  Programmatic 
Environmental  Impact  Statement  on 
the  Federal  Aid  in  Sport  Fish 
Restoration  and  Federal  Aid  in  Wildlife 
Restoration  Programs 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice. . 

SUMMARY:  A  Notice  of  Availability 
pertaining  to  the  draft  document  was 
published  in  the  Federal  Register  on 
November  1, 1993,  (58  FR  58347).  The 
comment  period  has  been  extended  in 
response  to  requests  of  several  parties 
for  more  time. 

DATES:  Written  comments  will  be 
accepted  through  March  2, 1994.  This  is 
a  45-day  extension  beyond  the 
previously  annouinced  date  of  January 
17, 1994. 

ADDRESSES:  Conmients  should  be  sent  to 
U.S.  Fish  and  Wildhfe  Service,  Division 
of  Federal  Aid,  1849  C  Street,  NW.  (Mail 
Stop  140  Arlington  Square), 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Columbus  H.  Brown,  Chief,  Division  of 
Federal  Aid,  U.S.  Fish  and  Wildlife 
Service,  140  Arlington  Square.  4401 
North  Fairfax  Drive,  ArUngton,  Virginia, 
22203.  Telephone  (703)  358-2156. 


SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  is  reviewing 
the  operation  and  management  of  its 
Federal  Aid  in  Sport  Fish  and  Wildlife 
Restoration  Programs  into  the  next 
century.  This  Supplemental 
Programmatic  Environmental  Impact 
Statement  is  being  prepared  to 
supplement  the  Programmatic 
Environmental  Impact  Statement 
published  in  1978. 

Copies  are  available  at  the  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Federal  Aid,  4401  North  Fairfax  Drive. 
Arlington,  Virginia,  room  140  during 
normal  working  hours.  Telephone  (703) 
358-2156. 

Dated:  January  6, 1994. 

Bruce  Blanchard, 

Deputy  Director.  U.S.  Fish  and  Wildlife 
Service. 

IFR  Doc.  94-949  Filed  1-13-94;  8:45  ami 
BILUNG  CODE  4310-«S-M 


Meetings:  Klamath  River  Basin 
Fisheries  Tasit  Force 

AGENCY:  Department  of  the  Interior.  Fish 
and  Wildlife  Service. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force  and  the  Klamath 
Fishery  Management  Council, 
established  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
Restoration  Act  (16  U.S.C.  460ss  ef  seq.). 
The  meeting  is  open  to  the  public. 
Handicap  access  and  hearing-impaired 
assistance  will  be  provided  if  requested. 
Persons  needing  special  assistance  must 
notify  the  Klamath  River  Fishery 
Resource  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT:)  in  advance  of  the 
meetings. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  (Task  Force)  will 
meet  from  10  a.m.  to  4:45  p.m.  on 
Tuesday,  February  1,  and  from  8  a.m.  to 
12  noon,  Wednesday,  February  2, 1994. 
The  Task  Force  will  then  meet  in  joint 
session  with  the  Klamath  Fishery 
Management  Council  (Council)  from  1 
p.m.  until  5  p.m.  on  February  2.  The 
Task  Force  will  adjourn  at  5  p.m.. 
February  2.  and  the  Council  will 
continue  to  meet  from  9  a.m.  until  1:30 
p.m.  on  February  3, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mad  River  Saloon  and  Eatery's 
banquet  room  at  3535  Janes  Road  in 
Areata,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson.  Project  Leader, 
U.S.  Fish  and  Wildhfe  Service,  P.O.  Box 


1006.  Yreka.  California  96097-1006, 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Task 
Force  and  Coimcil,  please  refer  to  the 
notice  of  their  initial  meetings  that 
appeared  in  the  Federal  Register  on  July 
8, 1987  (52  FR  25639). 

Primary  discussion  items  that  the 
Task  Force  will  cover  include  the  long- 
term  needs  for  restoration  of  the 
Klamath  River  fishery  resources;  the 
proposed  amendment  to  the  long-range 
plan  which  incorporates  the  Klamath 
Basin  above  Iron  Gate  Dam  into  the 
Restoration  Program  planning  area;  and 
instream  flow  needs. 

The  agenda  specifies  approximate 
times  that  the  public  is  invited  to 
comment  on  meeting  discussion  items. 

During  the  joint  session  of  the  Task 
Force  and  the  Council,  the  two 
committees  will  discuss  topics  such  as 
the  1993  inriver  fall  chinook  salmon  run 
size  and  harvest,  and  water  needs  for 
Hsh  and  farmers.  Comments  from  the 
public  will  again  be  invited. 

At  the  Council's  meeting  on  February 
3,  members  will  hear  reports  from  the 
Council's  Technical  Advisory  Team  on 
issues  involving  incidental  salmon 
harvest  in  the  Pacific  whiting  fishery 
and  data  on  the  spring  chinook  salmon 
harvest.  The  Council  will  also  draft  a 
list  of  tasks  to  be  addressed  by  the 
spring  chinook  salmon  workgroup, 
comment  on  on-going  issues,  and  set 
priorities  for  salmon  harvest 
management  recommendations  to  be 
made  in  1994.  The  Council  will  take 
action  by  adopting  a  process  for 
identifying  high-priority  data  needs  and 
adopting  a  meeting  schedule  and  agenda 
items  for  1994. 

Dated:  January  5, 1994. 

Marvin  L.  Plenert, 

Regional  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  94-977  Filed  1-13-94;  8:45  am] 

BILUNO  CODE  431»-66-M 


Bureau  of  Land  Management 
[10-020-4060-02] 

Notice  Of  Availability  of  the  Proposed 
Twin  Falls  County  Solid  Waste  Facility 
(TFSWF)  Draft  Environmental  impact 
Statement  and  Draft  Land  Use  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Twin  Falls  County,  Idaho  has 
made  application  to  purchase  1083.77 
acres  of  pubhc  land  managed  by  the 


Bureau  of  Land  Management  (BLM).  on 
which  they  propose  to  construct, 
operate  and  maintain  a  state  of  the  art 
"Subtitle  D"  solid  waste  facility.  The 
proposed  project  is  located  near  Hub 
Butte,  10  miles  south  of  the  City  of  Twin 
Falls,  Idaho.  The  purpose  of  the 
proposed  facility  would  be  to  bring 
Twin  Falls  County  into  compliance  with 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  its  associated 
regulations,  40  CFR  257  and  258 
"Subtitle  D".  These  regulations  set  forth 
many  new  requirements  for  solid  waste 
facilities  that  are  in  operation  after  April 
9, 1993  that  the  existing  faciUties  in 
Twin  Falls  County  do  not  meet.  The 
proposed  facility  would  be  constructed 
and  administered  by  Twin  Falls  County 
and  would  be  operated  by  a  private 
contractor. 

DATES:  All  comments  must  be  received 
by  BLM  or  postmarked  by  April  15, 
1994.  A  formal  public  meeting  to 
receive  comments  on  the  Draft 
Environmental  Impact  Statement  and 
Draft  Plan  Amendment  (DEIS/DP A)  will 
be  held  on  February  15. 1994  in  the 
College  of  Southern  Idaho  cafeteria  in 
Twin  Falls.  ID  from  7  p.m.  to  9  p.m. 

ADDRESSES:  Conunents  regarding  the 
DEIS/DPA  may  be  made  orally  a}  the 
meeting  or  they  can  be  submitted  in 
writing  to  tUe  Burley  District  Manager, 
Bureau  of  Land  Management,  Route  3, 
Box  1,  Burley,  Idaho  83318. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Barker,  Project  Manager,  Bureau  of 
Land  Management.  Burley  District 
Office.  Route  3,  Box  1,  Burley,  Idaho 
83318.  Phone  (208) 678-5514. 

SUPPLEMENTARY  INFORMATION:  A  Draft 
Environmental  Impact  Statement/Draft 
Plan  Amendment  (DEIS/DPA)  has  been 
prepared  which  identiHes  resource 
values  and  analyzes  the  environmental 
impacts  to  these  resource  that  would  be 
expected  from  the  proposed  action.  The 
DEIS/DPA  identifies  the  preferred 
alternative,  which  is  the  proposed 
action,  and  a  no  action  alternative.  The 
Bureau  of  Land  Management  is  the  lead 
Federal  Agency  in  the  preparation  of  the 
TFSWF  DEIS/DPA. 

Copies  of  the  DEIS/DPA  are  being  sent 
to  all  individuals  and  agencies  that  have 
participated  in  the  public  scoping 
process  or  have  otherwise  asked  to  be 
included  on  the  mailing  list. 

Additional  copies  are  available  from 
the  Burley  District  of  the  Bureau  of  Land 
Management.  Route  3.  Box  1.  Burley. 
Idaho.  83318.  The  Burley  District 
telephone  number  is  (208)  678-5514. 


2422 


Federal  Register  /  Vol.  5i .  No.  10  /  Friday,  January  14,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  10  /  Friday,  January  14,  1994  /  Notices 


2423 


Dated:  January  S,  1994.  ^ 
Marvin  R.  Bagley, 
Associate  District  Manogat. 
IFR  Doc  94-920  Filed  1-13-94;  8:45  am) 

BNxma  coot  49i«-ce-M 


(OR-014-4333-04;  G4-0Sq 

Emergency  Road  Closure  and 
Rastrictions;  Wood  River  Rancti— ^ 
Correction 

AGENCY:  Bureau  ^  Land  Management, 
Lakeview  EKstrict,  Klamath  Falls 
Resource  Area.  Interior. 

ACTION:  Correction. 

summary:  In  the  public  zMitice  document 
located  on  page  41800  in  the  issue  of 
Thursday  August  5, 1993,  make  the 
following  correction. 

On  page  41800  in  the  first  column 
this,  the  third  sentence  of  the 
Emergency  Qosure  and  Restricticms; 
Wood  River  Ranch,  OR  SUMMARY:  is 
deleted:  Day  use  is  defined  as  the  hours 
of  4  8.m.  to  10  p.m.  The  following 
sentence  replaces  the  deleted  sentence: 
Day  use  is  defined  as  two  hours  before 
simrise  and  one  half  hour  after  sunset. 

On  p^ge  41800  in  the  second  column 
this,  the  third  sentence  is  deleted: 
"Vehicles  used  for  administrative, 
emergency,  and  law  enforcement  and 
adjacent  land  owners,  their  agency,  and 
employees,  with  a  right-of-way  for 
access  iwill  be  exempt  bxao.  the  motor 
vehicle  restrictions".  The  following  two 
sentences  replace  the  deleted  sentence: 
Vehicles  used  for  administrative, 
emergency,  and  law  enfwcement  will  be 
exempt  from  the  motor  vehicle 
restrictions.  Adjacent  landowners,  their 
agents  and  employees,  with  a  right-of- 
way  for  access,  may  use  vehicles  on  the 
dike  roads  only  to  gain  access  to 
adjacent  private  property,  may  not  take 
vehicles  off  of  the  dike  roads,  and  while 
on  the  Wood  River  Randi.  may  not  off- 
load personnel,  personal  property  or 
equipment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lakeview  District,  Klamath  Falls 
Resource  Office,  Tom  Cottingham,  2795 
Anderson  Avenue,  Building  25, 
Klamath  Falls,  OR  97603;  503-883- 
6916. 

Dated:  December  29, 1993. 
A.  Barron  Bail, 

Klamath  Falls  Resource  Area  Manager. 
[FR  Doc  94-921  Piled  1-13-94;  8:45  am| 
BIUJNO  cone  431«-I3-M 


[WY-«20|41-6700;  WYW724731 

Propos€  d  Reinstatement  of  Terminatad 
Oil  and  I  las  Lease 

Januarys  1994. 

P\irsu<  nt  to  the  provisions  of  30 
U.S.C.  li8  (d)  and  (e),  and  43  CFR 
3108.2-;  (a)  and  (b)(1),  a  petition  for 
reinstate  nent  of  oil  and  gas  lease 
WYW72  173  for  lands  in  Campbell 
County,  Vyoming,  was  timely  filed  and 
was  acccBnpanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  le  isee  has  agreed  to  the  amended 
lease  ten  as  for  rentals  and  royalties  at 
rates  of  S5.00  per  acre,  or  fraction 
thereof, ;  \et  year  and  16  %  percent, 
respectii  ely. 

The  lei  isee  has  paid  the  required  $500 
administ  rative  fee  and  $125  to 
reimburs  a  the  Department  for  the  cost  of 
this  Fedi  ral  Register  notice.  The  lessee 
has  met  1 11  the  requirements  for 
reinstate  nent  of  the  lease  as  set  out  in 
Section  ;  1  (d)  and  (e)  of  the  Mineral 
Lands  Labsing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Manageifent  is  proposing  to  reinstate 
lease  WYW72473  effective  June  1, 1993, 
subject  \6  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above.     \ 
Florence  E.  Speltz, 
Supeniso^Lartd  Law  Examiner. 
IFR  Doc.  94-922  Filed  1-13-94;  8:45  am) 
BILUNG  COf  E  431».22-M 


[WY-«20. 11-6700;  WVW7246(q 

Propose*  I  Reinstatement  of  Terminated 
Oil  and  Qas  Lease 

January  6.11994. 

Pursuant  to  the  provisions  of  30 
U.S.C  1818  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW72460  for  lands  in  Johnson 
Coimty,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  bom  the  date  of 
terminati  an. 

The  lej  see  has  agreed  to  the  amended 
lease  tern  is  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  leasee  has  paid  the  required  $500 
administ  ative  fee  and  $125  to 
reimburs  i  the  Department  for  the  cost  of 
this  Fede  ral  Register  notice.  The  lessee 
has  met  dl  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  3^  (d)  and  (e)  of  the  Mineral 
Lands  Losing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
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Management  is  proposing  to  reinstate 
lease  WYW72460  effective  June  1, 1993, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above.  ^ 

Florence  R.  Speltz, 
Supervisory  Land  Law  Examiner. 
IFR  Doc  94-923  Piled  1-13-94;  8:45  am) 
BILUNG  COOE  4310-22-H 

(WV-92&-41-6700;  WYW11306S) 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

January  6, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  peUtion  for 
reinstatement  of  oil  and  gas  lease 
WYWl  13055  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royahies  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  13055  effective  October  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Floienoe  R.  Speltz, 
Supervisory  Land  Law  Examiner. 
(FR  Doc.  94-924  Piled  1-13-94;  8:45  am) 

BIUMQ  CODE  4»1»-a-M 


[AK-040-04-4210-03;  AA-40570I 

Realty  Action:  Section  1303(b)  ANtLCA 
Special  Use  Permit  Proposal  Near 
Unalakleet.  AK 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  realty  action. 

i      

SUMMARY:  This  notice  of  realty  action 
involves  an  application  for  a  special  use 
permit  on  public  lands  administered  by 
the  Bureau  of  Land  Management.  The 
permit  is  intended  to  authorize 
continued  use  of  approximately  one  (1) 
acre  of  land  for  an  existing  subsistence 
cabin  and  related  structures  near 


Unalakleet,  Alaska.  This  land  and  the 
application  has  been  examined  and 
reviewed  imder  the  provisions  of 
section  1303(b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA).  as  amended.  The  site  for  the 
application  is  located  on  the  right  bank 
of  the  Unalakleet  National  Wild  River 
within  the  following  described  area: 

Kaleel  River  Meridian,  Alaska 

T.  18  S..  R.  8  W.. 
Sec.  16  that  portion  within  a  one  acre 

parcel  around  an  existing  cabin  and 

other  related  structures. 
The  area  described  contains  1.00  acre. 

The  above  land  would  be  offered 
noncompetitively  to  the  applicant  and 
owner  of  the  improvements,  Mrs. 
Eunice  E.  Ryan  of  Unalakleet,  Alaska, 
under  a  five  (5)  year  permit  which 
would  only  be  renewable  for  the  life  of 
the  applicant  at  no  less  than  fair  market 
rental.  The  permit  would  be  issued 
under  the  provisions  of  section  1303(b) 
of  ANILCA. 

The  general  terms  and  conditions  for 
permits  found  in  43  CFR  part  2920  will 
also  apply. 

DATES:  Interested  parties  may  submit 
comments  on  or  before  February  28, 
1994. 

ADDRESSES:  Comments  must  be 
submitted  to  the  Anchorage  District 
Manager,  6881  Abbott  Loop  Road, 
Anchorage,  Alaska  99507-2599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Dunn  (907)  267-1214. 

Dated:  December  16. 1993. 
Richard  ).  Vemimen, 
A  nchorage  District  Manager. 
IFR  Doc.  94-979  Filed  1-13-94;  8:45  ami 

BILUNO  CODE  4910-JA-«I 

[AZ  054-04-4210-05;  A2A  28241;  4-00162] 

Arizona:  Realty  Action;  Classification 
of  Public  Lands  for  Lease  for 
Recreation  and  Public  Purposes  in  La 
Paz  County,  AZ 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  land  in 
La  Paz  County,  Arizona,  has  been 
examined  and  found  suitable  for 
classification  for  lease  to  the  Buckskin 
Fire  Department  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869,  et  seq.).  The 
fire  department  will  use  the  land  for  a 
fire  station  and  water  rescue  and 
medical  aid  facility. 

Gila  and  Salt  River  Meridian,  Arizona 
T.  10  N..  R.  19  W., 


Sec.  14,  portion  of  lot  10. 

The  area  described  contains  0.949  acre, 
more  or  less. 

The  lease  is  consistent  with  the 
current  Bureau  planning  for  this  area 
and  is  in  the  public  interest.  The  lease, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  a  Bureau  of  Reclamation 
withdrawal,  and  applicable  regulations 
of  the  Secretary  of  the  Interior. 
DATES:  On  or  before  February  28, 1994. 
interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the 
District  Manager  at  the  address  under 
the  ADDRESSES  caption  of  this  notice. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  on 
March  15, 1994. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Piirposes  Act  and  leasing 
imder  the  mineral  leasing  laws. 
ADDRESSES:  Interested  persons  may 
submit  comments  regarding  the 
proposed  lease  or  classification  of  the 
land  to  the  District  Manager,  Bureau  of 
Land  Management,  Yuma  District 
Office,  3150  Winsor  Avenue,  Yuma, 
Arizona  85365. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Rowland,  Realty  Specialist, 
Bureau  of  Land  Management,  Havasu 
Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasua  City,  Arizona 
86406,(602)855-8017. 
SUPPLEMENTARY  INFORMATION:  The  parcel 
is  currently  withdrawn  by  the  Bureau  of 
Reclamation  for  the  Colorado  River 
Storage  Project  and  is  leased  to  the 
Buckskin  Fire  Department  under 
Reclamation  authority.  This  action  will 
convert  the  fire  department  to  the 
Bureau  of-Land  Management's 
Recreation  and  Public  Purposes  leasing 
authority. 

Dated:  January  6. 1994. 
Judith  I.  Reed, 
District  Manager. 
IFR  Doc.  94-925  Filed  1-13-94;  8:45  am) 

BILUNO  CODE  431ft-K-M 


[MT-025-04-4333-04;  M-80893] 

Realty  Action — Exchange 

agency:  Bureau  of  Land  Management, 
Montana,  Miles  City  District,  Billings 
Resource  Area,  Interior. 


ACTION:  Notice  of  Realty  Action  M- 
80893,  exchange  of  public  and  private 
lands  in  Yellowstone  County. 

SUMMARY:  The  following  described  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  U.S.C.  1716: 

Principal  Moidian,  Montana 

T.3  N..  R.27  E., 
Sec.  14.  NEv«.  SWV4. 

Containing  320  acres  of  public  lands. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Herman  Thaut: 

Principal  Meridian,  Montana 

T.3N.,R27E., 
Sec.  1.  LoU  1  to  4,  inclusive,  S»/iNV2,  S'/i. 
Conuining  639.6  acres  of  private  lands. 

DATES:  Comments  will  be  accepted  until 
February  28, 1994  in  the  Federal 
Register  to  the  address  shown  below. 
Any  adverse  comments  will  be 
evaluated  by  the  BLM  Montana  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  absence  of 
any  objections  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Bureau  of  Land  Management,  Area 
Manager.  810  East  Main,  Billings, 
Montana  59105,  (406)  657-6262. 
Information  related  to  the  exchange, 
including  the  environmental  assessment 
is  available  for  review  at  this  address. 
SUPPt^MENTARY  INFORMATION:  The 
publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location  and  entry 
under  the  public  land  laws,  but  not  from 
exchange  pursuant  to  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  for  a  period  of  two  years  from  the 
date  of  fint  publication,  issuance  of  a 
U.S.  Government  Patent  or  notice  of 
termination  in  the  Federal  Register, 
whichever  occurs  first.  The  exchange 
will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  A  reservation  to  the  United  States 
of  all  federally  owned  minerals  in  the 
lands  beine  transferred. 

3.  All  valid  existing  rights  of  record. 
MTM-53015.  road-of-way  to 
Yellowstone  County.  MTM-74903,  an 
overhead  power  distribution  line  right- 
of-way  to  Yellowstone  Valley  Electric 
Cooperative.  

4.  Meeting  the  requirements  of  43  CFR 
4110.4-2(b).  This  exchange  is  consistent 
with  Bureau  of  Land  Management 
policies  and  planning  and  has  been 
discussed  with  s{ate  and  local  ofiicials. 
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The  estimated  intended  time  of  the 
exchange  is  March  15, 1994.  The  public 
interest  will  be  served  by  completion  of 
this  exchange  because  it  will  enable  the 
Bureau  of  Land  Management  to  acquire 
lands  with  high  public  values  and  will 
increase  management  efficiency  of  the 
public  lands  in  the  area. 
Donald  E.  Nebon, 
Acting  District  Manager. 
(FR  Doc  94-926  Piled  1-13-94;  8:45  am] 
BiUMG  COOE  4310-ON-M 


[NV-03(M)4-421(M)6;  N58101: 4-00154] 

Realty  Action:  Lease  or  Sale  of  Public 
Lands  for  P3creation  and  Public 
Purpose,  Pershing  County,  NV 

summary:  In  response  to  an  application 
horn  the  Pershing  County  Fair  and 
Recreation  Board,  the  following 
described  land  is  being  considered  for 
an  eighteen  hole  championship  golf 
course  pursuant  to  the  Recreation  and 
Public  Purpose  Act  as  amended  (43 
U.S.C  869,  et  seq): 

Mount  Diablo  Meridian.  Novada 

T.  27  N..  R.  31  K.. 
Sec  7,  KViSEV«NBV«,  NEV<^WV4SEV4, 

S'/iiSW'ASEVt,  EM1SEV4; 
Sec  8,  SWV.NWVf.,  W>/iSWV.; 
Sec.  18,  NViNEVi.  EViNEV«NWVi. 
Totalling  approximately  350  acres. 

Upon  publication  of  this  Notice  in  the 
Federal  Registn-  the  above  described 
lands  will  faMS  segregated  from  all  forms 
of  appropri  'Mon  under  the  public  land 
laws,  including  the  general  mining  laws, 
but  not  the  Recreation  and  Public 
Purpose  Act  and  the  Mineral  Leasing 
Laws. 

When  the  required  environmental, 
archaeological  and  mineral  reports  are 
completed  and  a  determination  is  made 
that  the  lands  are  suitable  for  the  use 
proposed,  a  subsequent  Notice  of  Realty 
Action  will  be  published  in  the  Federal 
Regiator  and  appropriate  newspapers 
classifying  the  lands  for  lease/ 
conveyance.  At  that  time,  a  45  day 
public  comment  period  will  be 
provided. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Chuck  Valentine,  Bureau  of  Land 
Management,  705  E.  Fourth  Street, 
Winnemucca,  Nevada  89445.  (702)  623- 
1500. 

Dated:  January  7, 1994. 
Rmiakl  Wenkar. 

District  Manager,  Winnemucca. 

(FR  Doc  94-928  Filed  1-13-94;  8:45  am] 

KUMa  OOOC  431«.MC-M 


[NV-d3(M2IO-05;  N-68162: 4-00154] 

Action:  Non-Competitive  Sale  of 
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Realty 
Public 
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AGENCY:  Bijreau  of  Land  Management, 
Interior. 

ACTION:  Nob-Competitive  Sale  of  Public 
Lands  in  H  mderson,  Nevada. 


Kam.  ni 
itilizL  ig 


SUMMARY: 

public  lan( 
been  ex 
saleu 

procedures , 
market  valtte 
section  203 
Law  94-5 7fe 
and 
1713  and 


4) 
Mount  DiablD 

T.  21  S..  R. 

Sec.  35: 
Containini 


be  following  described 
in  Clark  Coimty,  Nevada  has 
ed  and  foimd  suitable  for 
non-competitive 
at  not  less  than  the  fair 

Authority  for  the  sale  is 
and  section  209  of  Public 
,  the  Federal  Land  Policy 
Managfement  Act  of  1976  (43  U.S.C 
U.S.C  1719). 


ez 


Meridian,  Nevada 

E.. 

'4SWV«. 

40.00  acres,  more  or  less. 


This  pan  el  of  land,  situated  in 
Henderson  is  being  offered  as  a  direct 
sale  to  the  1  Sty  of  Henderson. 

This  lan(  is  not  required  for  any 
Federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  wi  juld  be  in  the  public  interest. 

In  the  ev  int  of  a  sale,  conveyance  of 
the  availab  e  mineral  interests  vfill 
occtu  simultaneously  with  the  sale  of 
the  land.  T|ie  mineral  interests  being 
offered  for  fx)nveyance  have  no  known 
mineral  vakie.  Acceptance  of  a  direct 
sale  offer  Mill  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  Ipe  applicant  will  be  required 
to  pay  a  $5J|.00  nonretumable  filing  fee 
for  conveyi  nee  of  the  available  mineral 
interests. 

The  patefit,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  righ  -of-way  thereon  for  ditches 
and  canals  :onstructed  by  the  authority 
of  the  Unit(  d  SUtes,  Act  of  August  30. 
2890(43U,S.C945). 

2.  Oil,  ga  I,  sodium,  potassium  and 
saleable  minerals. 

and  will  be  subject  to: 

1.  An  easement  for  roads,  public 
utilities  and  flood  control  purposes  in 
accordance!  with  the  transportation  plan 
for  Clark  County. 

2.  Those  rights  for  Airport  marker 
purp>oses  w  hich  have  been  granted  to 
the  Federal  Aviation  Administration  by 
Permit  No.  4-4245  under  the  authority 
of44LD5i;  . 

3.  Those  fights  for  natural  gas 
pipeline  purposes  which  have  been 
granted  to  Southwest  Gas  Corporation 
by  Permit  h  o.  NEV-C15814  under 
section  28  <  f  the  Mineral  Leasing  Act  of 
1920. 
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4.  Those  rights  for  water  pipeline 
purposes  which  have  been  granted  to 
Las  Vegas  Valley  Water  District  by 
Permit  No.  NEV-043457  under  the  Act 
ofOctober21,1976. 

5.  Those  rights  for  a  public  road 
purposes  which  have  been  granted  to 
the  City  of  Henderson  by  Permit  No.  N- 
31767  under  the  Act  of  October  21. 
1976. 

6.  Those  rights  for  highway  (Boulder 
Highway)  purposes  which  have  been 
granted  to  the  Nevada  Department  of 
Transportation  by  Permit  No.  CC- 
018944  luider  the  Act  of  November  9, 
1921. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bm-eau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  the  Public  Law  94- 
579,  or  other  applicable  laws.  The  lands 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Regisler. 

Dated:  January  3. 1994. 
Mason  K.  HaU, 

(Acting)  District  Manager.  Las  Vegas,  NV. 
(FR  Doc  94-927  Filed  1-13-94;  8:45  ami 
BtUMG  COOE  4310-HC-M 


National  Parti  Service 

Big  Thiclwt  National  Preserve; 
Boundaries  Description 

Whereas,  the  Act  of  July  1, 1993  (Pub. 
L.  103—46),  which  may  be  referred  to  as 
the  "Big  Thicket  National  Preserve 
Addition  Act  of  1993,  provides  for  the 
addition  of  the  Village  Creek  Corridor 
unit,  the  Big  Sandy  Corridor  unit  and 
the  Canyonlands  unit  to  the  Big  Thicket 


National  Preserve,  to  be  administered  by 
the  Secretary  of  the  Interior,  as  a  part  of 
the  National  Park  System. 

Whereas,  section  2(a)  of  said  act  states 
that  the  addition  to  Big  Thicket  National 
Preserve  (hereafter  referred  to  as  the 
preserve),  shall  include  the  units  as 
generally  depicted  on  the  map  entitled 
"Big  Thicket  National  Preserve,"  dated 
October,  1992,  and  numbered  175- 
80008. 

Whereas,  section  2(a)  of  said  act 
designates  the  area  of  the  following 
units: 

Village  Creek  Corridor  unit,  Hardin 
County,  Texas,  comprising 
approximately  four  thousand  seven 
hundred  and  ninety-three  acres; 

Big  Sandy  Corridor  unit.  Hardin,  Polk 
and  Tyler  Counties,  Texas,  comprising 
approximately  four  thousand  four 
hundred  and  ninety  seven  acres;  and 

Canyonlands  unit.  Tyler  County, 
Texas,  comprising  approximately  one 
thousand  four  hundred  and  seventy-six 
acres. 

Whereas,  section  2(c)  provides  that  a 
detailed  description  of  the  boundaries  of 
the  additions  to  the  preserve  shall  be 
pubUshed  in  the  Federal  Register  not 
later  than  six  months  after  the  date  of 
enactment  of  the  act. 

Now,  therefore,  a  boundary 
description  is  hereby  published  for  the 
Big  Thicket  National  Preserve. 

Dated:  December  13. 1993. 
John  E.  Cook, 
Hegional  Director,  Southwest  Region. 

The  boundaries  of  Village  Creek 
Corridor  unit,  the  Big  Sandy  Corridor 
unit  and  the  Canyonlands  unit  of  the 
Big  Thicket  National  Preserve  are 
particularly  described,  as  follows: 

Boundary  Descriptioo.  Big  Thicket 
National  Preserve,  Village  Creek 
Corridor  Unit;  That  Portion  Lyiag 
Within  Hardin  County 

The  lands  described  below  are 
derived  from  National  Park  Service  Map 
Number  175-80008.  copies  of  which  are 
available  for  public  inspection  in  the 
offices  of  the  National  Park  Service, 
Department  of  the  Interior,  and  the 
offices  of  the  Superintendent  of  the 
preserve. 

Survey  and  Abstract  No.:  E.  Duncan; 
A-14. 

Portion:  Part  of  said  A-14  described 
as  follows:  Beginning  at  Lower  Neches 
River  Corridor  unit  angle  point  no.  38; 
Thence,  S.  37«44'23"  W.,  1450  feet, 
along  the  common  line  between  Lower 
Neches  River  Corridor  unit  and  Village 
Creek  Corridor  unit;  Thence,  Northerly, 
approximately  3000  feet  along  the 
northerly  gradient  boundary  of  Village 
Creek; Thence,  N.  86"29'16" E.,  2500 


feet,  along  the  North  line  of  said  A-14, 
to  the  Point  of  Beginning. 

Also  Beginning  at  Lower  Neches  River 
Corridor  unit  angle  point  no.  39; 
Thence,  along  the  common  line  between 
the  Lower  Nw;hes  River  Corridor  unit 
and  the  Village  Creek  Corridor  unit  the 
following  2  courses;  1.  S  51'59'45''  £., 
1594.97  feet  to  angle  point  no.  40;  2.  S. 
08*44-42"  W.,  2053.48  feet  to  angle 
point  no.  41;  Thence,  N.  41»12'23"  W., 
4100  feet;  Thence,  N.  2r56'24"  W., 
1775  feet;  Thence,  N.  86''29'16"  E..  1450 
feet,  along  the  North  line  of  said  A-14; 
Thence,  Southerly,  approximately  3000 
feet,  along  the  southerly  gradient 
boundary  of  Village  Creek;  Thence,  S. 
37'44'23"  W.,  850  feet,  along  the 
common  line  between  the  Lower  Neches 
River  Corridor  unit  and  the  Village 
Creek  unit,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  S.  K.  Van 
Meter;  A-53. 

Portion:  Part  of  said  A-53  described 
as  follows:  Beginning  at  Lower  Neches 
River  Corridor  unit  angle  point  no.  38; 
Thence,  S.  86''29'16"  W.,  2500  feet; 
Thence,  Northwesterly,  approximately 
19.500  feet,  along  the  northerly  gradient 
boundary  of  Village  Creek;  Thence.  N. 
03°00'28  "  W.,  1050  feet;  Thence.  N. 
88''50'  E.,  5900  feet;  Thence,  S.  64»05' 
E.,  2600  feet;  Thence  S.  58''00'  E.,  2800 
feet;  Thence,  S.  34'51'12''  E..  2700  feet; 
Thence,  S.  63''21'36"  E.  1200  feet,  to  the 
Point  of  Beginning. 

Also  Beginning  on  the  South  line  of 
said  A-53  at  a  point  which  lies  S. 
86°29'16''  W.,  2600  feet  from  angle  point 
no.  38  of  the  Lower  Neches  River 
Corridor  unit;  Thence.  S.  86''29'16"  W., 
5100  feet;  Thence,  N.  03»06'02"  W.. 
2784.02  feet;  Thence,  S.  86''55'02"  W., 
5244.43  feet;  Thence,  N.  03''00'28''  W., 
1862.70  feet;  Thence,  Southeasterly, 
approximately  19,500  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  D.  C. 
Montgomery;  A-39. 

Portion:  Fart  of  A-39  described  as 
follows:  Beginning  on  the  North  line  of 
said  A-39  at  a  ptoint  which  lies  N. 
86''55'58"  E.,  1150  feet  horn  the 
Northwest  comer  of  A-39;  Thence,  N. 
86'55'58''  E.,  700  feet;  Thence. 
Southerly,  approximately  15,000  feet, 
along  the  westerly  gradient  boundary  of 
Village  Creek;  Thence,  along  the 
northerly  right-of-way  line  of  said  U.S. 
Highway  96.  S.  44''20'  W..  200  feet; 
Thence,  leaving  said  highway  right-of- 
way  line  S.  86''52'59''  W..  1450  feet, 
along  the  South  line  of  said  A-39; 
Thence.  N.  02''50'  W..  2525  feet;  Thence. 
N.  20"39'  W..  3825  feet;  Thence,  N. 
04*18'  W.  800  feet,  to  the  Point  of 
Beginning. 


Also  Beginning  on  the  North  line  of 
said  A-39  at  a  point  whidi  lies  N. 
86''55'58"  E.,  2000  feet,  bom  the 
Northwest  comer  of  A-39;  Thence,  N. 
86''55'58"  E.,  1700  feet;  Thence  S.  36n)r 
E.,  600  feel.  Thence,  S.  t)3^ri9~  E., 
1550  feet;  Thence,  S.  41'31'31''  E.  2125 
feet.  Thence.  S.  06*34'  W..  625  feet; 
Thence,  S.  47*22'  W..  750  feet;  Thence, 
S.  04*34'  E.,  1425  feet;  Thence,  S.  44*2(r 
W.,  650  feet,  along  the  northerly  right- 
of-way  line  of  U.S.  Highway  96;  thence. 
Northerly,  approximately  15,000  feet 
along  the  easterly  gradient  boundary  of 
Village  Creek,  to  the  Point  of  Be^nning. 

Survey  and  Abstract  No.:  H.  A.  Hool»- 
855;  A-879. 

.  Portion:  Part  of  A-879  described  as 
follows:  Beginning  at  the  Northwest 
comer  of  A-879;  Thence,  Easterly  300 
feet  along  the  North  line  of  A-879; 
Thence  Southeasterly,  approximately 
1100  feet,  along  the  westerly  gradient 
boundary  of  said  Village  Creek;  Thence, 
Westerly,  100  feet,  along  the  North  line 
of  the  M.  M.  Bradley  survey,  A-7; 
Thence.  Southerly,  4200  feet,  along  the 
east  line  of  said  A-879;  Thence, 
Southerly,  approximately  4000  feet , 
along  the  westerly  gradient  boundary  of 
Village  Creek;  Thence.  S.  86*55'58''  W., 
700  feet,  along  the  South  line  of  said  A- 
879;  Thence.  N.  04*18'  W.,  1000  feet; 
Thence,  along  the  Westerly  line  of  said 
A-879  the  following  4  courses:  1.  N. 
82*55'58"  E..  800  feet;  2.  N.  0r04'02'' 
W.,  56  feet;  3.  N.  82*55'58''  E.,  108  feet; 
4.  N.  03*02'  W.,  6600  feet,  to  the  Point 
of  Beginning. 

Also  Beginning  on  the  South  line  of 
A-879,  at  a  point  which  lies  N. 
86*55'58"  E.,  2000  feet  from  the 
Northwest  comer  of  the  D.  C. 
Montgomery  survey,  A-39;  Thence, 
Northeasterly,  approximately  4000  feet, 
along  the  easterly  gradient  boundary  of 
Village  Creek;  Thence,  Southerly.  2800 
feet,  along  the  East  line  of  said  A-879: 
Thence,  S.  86"55'58"  W.,  1100  feet, 
along  the  South  Hne  of  said  A-879,  to 
the  Point  of  Beginning. 

Survey  and  Abstract  No.:  W.  Weiss-9; 
A-634. 

Portion:  Part  of  A-634  described  as     , 
follows:  Beginning  on  the  East  line  of 
said  A-634  at  a  point  which  lies  S. 
03*02'  E..  3800  feet  from  the  Northeast 
comer  of  A-634;  Thence,  along  the 
easterly  line  of  A-634,  the  following  4 
courses:  1.  S.  03*02'  E.,  2800  feet;  2.  S. 
82"55'58"  W.,  107  feet;  3.  S.  07*04'02" 
E.,  56  feet;  4.  S.  82*5558"  W.,  800  feet; 
Thence.  N.  04*18'  W..  1500  feet;  Thence. 
N.  30*19'  E.,  1700  feet,  to  the  Point  of 
Beginning. 

Also  Beginning  at  the  Northeast 
comer  of  A-634;  Thence,  S.  03*02'  E., 
1500  feet,  along  the  East  line  of  A-634; 
Thence.  N.  51*34'  W.,  2350  feet;  Thence, 
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N.  88"47'33"  E.,  1762  feet,  along  the 
North  line  of  A-634,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  M.  M. 
Bradley;  A-7. 

Portion:  Part  of  A-7  described  as 
follows:  Beginning  at  the  Northwest 
comer  of  A-7;  Thence,  East,  100  feet 
along  the  North  line  of  A-7,  Thence, 
Southeasterly  and  Southwesterly 
approximately  5000  feet  along  the 
westerly  gradient  boundary  of  Village 
Creek:  Thence,  Northerly  4200  feet 
along  the  east  line  of  A-7  to  the  Point 
of  Beginning. 

Also  Beginning  on  the  South  line  of 
said  A-7,  at  a  point  which  lies  N. 
Se'SS'SB"  E.,  3100  feet  from  the 
Northwest  comer  of  the  D.  C. 
Montgomery  survey,  A-39;  Thence, 
Northerly,  2800  feet,  along  the  West  line 
of  said  A-7;  Thence,  Northeasterly, 
approximately  1000  feet,  along  the 
easterly,  gradient  boundary  of  Village 
Creek;  Thence,  N.  87''06'  E.,  900  feet. 
Thence,  S.  18"46'  W.,  2900  feet;  Thence, 
S.  36»02'  E..  969.16  feet;  Thence,  S. 
86«55'58"  W.,  600  feet,  along  the  south 
hne  of  A-7,  to  the  Point  of  Beginning. 

Survey  an4  Abstract  No.:  A.  E. 
Spellenberg-35;  A-459. 

Portion:  Part  of  said  A-459  described 
as  follows:  Beginning  on  the  North  line 
of  said  A-459,  at  a  point  which  lies  N. 
86''20'  E.,  2600  feet  from  the  Northwest 
comer  of  said  A-459;  Thence,  N.  86°20' 
E..  1950  feet,  along  the  North  line  of 
said  A-459;  Thence,  Southeasterly, 
approximately  2000  feet,  along  the 
westerly  gradient  boundary  of  said 
Village  Creek;  Thence.  S.  88''47'33"  W., 
2050  feet,  along  the  South  line  of  said 
A-459;  Thence,  N.  51''34'  W.,  2000  feet, 
to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  A.  E. 
Spellenbere-36;  A-458. 

Portion:  Part  of  said  A-458  described 
as  follows:  Beginning  on  the  North  line 
of  said  A-458  at  a  point  which  lies  N. 
86"'20'  E.,  2550  feet  from  the  Northwest 
comer  of  said  A-458;  Thence,  N.  86''20' 
E.,  1800  feet,  along  the  North  line  of 
said  A-458;  Thence,  Southwesterly, 
Northerly  and  Southeasterly, 
approximately  4500  feet,  along  the 
westerly  gradient  boundary  of  Village 
Creek;  Thence,  S.  86»20'  W.,  1950  feet, 
along  the  South  Hne  of  said  A-458; 
Thence,  N.  51-34'  W.,  2325  feet,  to  the 
Point  of  Beginning. 

Survey  and  Abstract  No.:  F. 
McCafferty-38;  A-397. 

Portion:  All. 

Survey  and  Abstract  No.:  F.  F. 
McCafferty-37;  A-396. 

Portion:  Beginning  at  the  Northwest 
comer  of  A-396;  Thence.  N.  BB'IV  E., 
350  feet;  Thence.  Southeasterly, 
approximately  7500  feet,  along  the 
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southerly  gradient  boundary  of  Village 
Creek}  Thence.  S.  86°44'  W.,  5550  feet, 
along  the  South  line  of  A-396;  Thence, 
N.  01«35'15"  W.,  1352.23  feet,  to  the 
Point  of  Beginning. 

Also  Beginning  at  the  Northeast 
come  of  A-396;  Thence,  S.  01*49'  £., 
300  ft  Bt;  Thence  Northwesterly, 
approximately  5500  feet,  along  the 
northerly  gradient  boundary  of  Village 
Creek  Thence,  N.  88°11'  E..  4550  feet, 
along  the  North  line  of  A-396,  to  the 
Point  [>f  Beginning. 

Sur  fey  and  Abstract  No.:  J.  M. 
Swisk  er;  A-631. 

Por  ion:  Part  of  said  A-631  described 
as  foi;  jws:  Beginning  on  the  North  line 
of  sai4  A-631  at  a  point  which  lies  N. 
84»52i22"  W..  5650  feet,  from  the 
Northwest  comer  of  said  A-631; 
Thence.  N.  84''52'22"  E..  2800  feet, 
along  khe  North  line  of  A-631;  Thence, 
Southeasterly,  approximately  3000  feet, 
along  the  westerly  gradient  boundary  of 
Village  Creek;  Thence.  S.  88" W  W.,  350 
feet,  a  ong  the  North  line  of  the  F. 
McCa  ferty  survey.  A-396;  Thence,  S. 
Ol'SS  15"  E.,  1352.23  feet,  along  the 
easter  y  boundary  of  A-631;  Thence,  N. 
55''0O  W.,  2650  feet;  Thence,  S.  86''44' 
W.,  2<  50  feet,  along  the  north  line  of  the 
J.  Lew  is  survey,  A-365;  Thence,  N. 
01''38  W.,  350  feet,  to  the  Point  of 
Begin]  ling. 

Sur  'ey  and  Abstract  No.:  G.  R. 
Fergu;  on;  A-678. 

Pon  ion:  Part  of  A-678  described  as 
follov)  s:  Beginning  on  the  North  line  of 
said  A  -678  at  a  point  which  lies  S. 
84''52*22"  W..  3900  feet,  from  the 
Northeast  comer  of  said  A-678;  Thence, 
S.  71"  \0'  E.,  2250  feet;  Thence.  S.  88*11' 
W.,  IC  00  feet;  Thence,  Northwesteriy, 
appro  dmately  3000  feet,  along  the 
easter  y  gradient  boundary  of  Village 
Creek:  Thence.  N.  84''52'22"  E.,  1500 
feet,  t(  I  the  Point  of  Beginning. 

Sur  'ey  and  Abstract  No.:  L  De 
Lesslii  i;  A-35. 

Pon  ion:  Part  of  said  A-35  described 
as  foil  )ws:  Beginning  on  the  south  line 
of  sai(  A-35  at  a  point  which  lies  S. 
84''52'  22"  W.,  7450  feet  from  the 
south*  ast  comer  of  said  A-35;  Thence, 
S.  84''$2'22"  W.,  1500  feet;  Thence, 
Northwesterly,  approximately  2000  feet, 
along  |he  easterly  gradient  boundary  of 
Villagfe  Creek;  Thence.  N.  66*14'  E.,  600 
feet,  along  the  southerly  right-of-way 
line  of  Texas  State  Highway  327; 
Thencx.  S.  44*39'  E..  1000  feet;  Thence, 
S.  05*  13'  E.,  500  feet;  Thence,  S.  71*4^ 
E.,  151  0  feet,  to  the  Point  of  Beginning. 

Als<  I  Begiiming  on  the  South  line  of 
said  Al-35  at  a  point  which  lies  N. 
84*52122"  E..  6950  feet  from  the 
South  vest  comer  of  said  A-35;  Thence, 
N.  07*  19'  E.,  150  feet;  Thence,  N.  72*02' 
E.,  25(  feet;  Thence,  N.  07*29*  W.  200 
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feet;  Thence.  N.  35*21'  W.,  250  feet; 
Thence,  N.  00*25'  W.,  200  feet;  Thence, 
N.  86*44'  E.,  400  feet;  Thence,  N.  04*21' 
W.,  450  feet;  Thence,  N.  66*14'  E.,  1300 
feet,  along  the  South  right-of-way  line  of 
Texas  State  Highway  327;  Thence, 
Southeasterly,  approximately  2000  feet, 
along  the  westerly  gradient  boundary  of 
Village  Creek;  Thence  S.  84*52'22"  W., 
2800  feet,  to  the  Point  of  Beginning. 

Also  Beginning  on  the  Northerly 
right-of-way  line  of  Texas  State 
Highway  No.  327  at  a  point  which  lies 
S.  04*21'  E.,  150  feet;  N.  66*14'  E.,  2000 
feet;  S.  44*39'  E.,  1000  feet;  S.  05*03'  E., 
500  feet;  S.  71*40'  E.,  1550  feet;  N. 
84*52'22"  E..  7450  feet  from  the 
Southeast  comer  of  said  A-35;  Thence. 
N.  04*21'  W.  1300  feet;  Thence.  S. 
86*44'  W.  3750  feet;  Thence,  N.  03*52' 
W.,  2600  feet;  Thence,  Southeasteriy, 
approximately  13.500  feet  along  the 
westerly  gradient  boundary  of  Village 
Creek;  Thence,  S.  66*14'  W.,  1200  feet, 
along  the  North  right-of-way  line  of 
Texas  State  Highway  327,  to  the  Point 
of  Beginning. 

Survey  and  Abstract  No.:  Jacob  Hall; 
A-31. 

Portion:  Part  of  said  A-31  described 
as  follows:  Beginning  on  the  North  line 
of  said  A-31  at  a  point  which  lies  N. 
87*00'  E.,  2800  feet  from  the  Northwest 
comer  of  said  A-31;  Thence.  N.  87*00' 
E..  400  feet,  along  the  North  line  of  said 
A-31;  Thence.  Southeasterly, 
approximately  15.500  feet,  along  the 
westerly  gradient  boundary  of  Village 
Creek;  Thence.  S.  86*55'  W.,  950  feet, 
along  the  South  line  of  said  A-31; 
Thence.  N.  05*00'  W.,  850  feet;  Thence, 
N.  29*21'  W.,  900  feet;  Thence.  N.  07*46' 
W.,  550  feet;  Thence.  N.  41*02'  W.,  900 
feet;  Thence.  N.  26*10'  W.,  1750  feet; 
Thence.  N.  00*14'  W.,  1100  feet;  Thence, 
N.  10*31'  W.,  1650  feet,  to  the  Point  of 
Beginning. 

Also  Beginning  on  the  South  line  of 
said  A-31  at  a  point  which  lies  N. 
86*55'  E.,  2750  feet  from  the  Northwest 
comer  of  the  L.  De  Lesslie  Survey,  A- 
35;  Thence.  Easterly,  approximately 
2600  feet,  along  the  Southerly  gradient 
boundary  of  Village  Creek;  Thence,  S. 
86*55'  W.,  1700  feet,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  Henry 
Binns;  A-6. 

Portion:  Part  of  said  A-6  described  as 
follows:  Beginning  on  the  South  line  of 
said  A-6  at  a  point  which  lies  N.  87*00' 
E.,  5850  feet  from  the  Southwest  comer 
of  said  A-6;  Thence.  N.  03*10'  E.,  1125 
feet;  Thence.  S.  85*46'  E.,  600  feet,  along 
the  South  right-of-way  Une  of  the  A.T. 
and  S.F.  Railroad;  Thence.  Southerly, 
approximately  2000  feet,  along  the 
westerly  gradient  boundary  of  Village 
Creek;  Thence,  S.  87*00'  W.,  500  feet. 


along  the  south  line  of  said  A-6,  to  the 
Point  of  Beginning. 

Also  Beginning  at  a  point  of 
intersection  of  the  Westeriy  gradient 
boundary  of  Village  Creek  with  the 
North  right-of-way  line  of  A.  T.  and  S. 
F.  Railroad  which  lies  N.  87*00'  E..  5850 
feet;  N.  03*10'  E..  1125  feet;  S.  85*46'  E., 
600  feet  and  N.  04*14'  E..  400  feet  from 
the  Southwest  comer  of  said  A-6; 
Thence,  N.  85*46'  W..  600  feet;  Thence. 
N.  01*09'  E.,  1800  feet;  Thence,  N. 
ll*5r  W.,  1750  feet;  Thence.  1400.85 
feet;  Thence.  N.  88*15'  E.,  1400  feet, 
along  the  South  right-of-way  line  of 
Farm  Road  418;  Thence.  Southerly, 
approximately  10,000  feet,  along  the 
westerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Also  Beginning  on  the  North  line  of 
said  A-6  at  a  point  which  lies  N.  87*42' 
E.,  4300  feet  from  the  Northwest  comer 
of  A-6;  Thence,  N.  87*42'  E.,  2100  feet, 
along  the  North  line  of  A-6:  Thence, 
Southerly,  approximately  1000  feet, 
along  the  westerly  gradient  boundary  of 
Village  Creek;  Thence  S.  88*51'  W., 
2300  feet,  along  the  North  right-of-way 
line  of  Farm  Road  418;  Thence.  S. 
73*47'  W.,  400  feet,  continuing  along 
said  North  right-of-way  line;  "Thence.  N. 
04*23'  W..  600  feet,  to  the  Point  of 
Beginning. 

Also  Beginning  on  the  North  line  of 
said  A-6  at  a  point  which  lies  N.  87*42' 
E..  6550  feet,  from  the  Northwest  comer 
of  A-6;  Thence,  N.  87*42'  E.,  766  feet; 
Thence.  S.  32*14'  E..  693  feet;  Thence. 
S.  88*51'  W..  500  feet,  along  the 
Northerly  right-of-way  line  of  Farm 
Road  418;  Thence,  Northwesterly, 
approximately  1000  feet,  along  the 
easterly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  A.  Hampton; 
A-30. 

Port/on;  Part  of  said  A-30  described 
as  follows:  Beginning  on  the  North  line 
of  said  A-30  at  a  point  which  lies  N. 
88°07'29"  E.,  5400  feet,  from  the 
Northwest  comer  of  said  A-30;  Thence, 
N.  88*07'29"  E..  1300  feet,  along  the 
North  line  of  said  A-30;  Thence. 
Southwesterly,  approximately  14,000 
feet  along  the  westerly  gradient 
boundary  of  Village  Creek;  Thence.  S. 
87*42'  W.,  1100  feet;  Thence.  N.  04*23' 
W.,  1500  feet;  Thence.  N.  16*22'  E., 
1306.04  feet;  Thence.  N.  41*32'  E..  1500 
feet;  Thence.  N.  68*07'  E..  1100  feet; 
Thence.  N.  11*23'  E..  2000  feet,  to  the 
Point  of  Beginning. 

Also  B^mning  on  the  South  line  of 
A-30  at  a  point  which  lies  N.  87*42'  E.. 
5600  feet  from  the  Northwest  comer  of 
the  Henry  Binns  survey,  A-6;  Thence. 
N.  05*20'  W.,  900  feet;  Thence, 
Southeasterly,  approximately  1500  feet, 
along  the  westerly  gradient  boundary  of 


Village  Creek;  Thence.  S.  87*42'  W.,  800 
feet,  along  the  South  line  of  said  A-30. 
to  the  Point  of  Beginning. 

Also  Beginning  on  the  North  line  of 
A-30  at  a  point  which  lies  N.  88*07'29" 
E..  7300  feet  from  the  Northwest  comer 
of  said  A-30;  Thence,  N.  88*07"79''  E.. 
300  feet;  Thence.  Westerly, 
approximately  600  feet,  along  the 
northerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Also  Spinning  on  the  North  line  of 
A-30  at  a  point  which  lies  N.  88*07'29" 
E.,  7700  feet  from  the  Northwest  comer 
of  said  A-30;  Thence.  N.  88*07'29"  E.. 
811.83  feet;  Thence.  S.  18°41'55"  W., 
1012.93  feet;  Thence.  N.  77*58'  W.,  650 
feet;  Thence.  West.  300  feet;  Thence. 
Northwesterly,  approximately  1250  feet, 
along  the  easterly  gradient  boundary  of 
Village  Creek;  Thence,  N.  88*07'29"  E.. 
300  feet,  along  the  North  line  of  A-30; 
Thence.  Easterly,  approximately  1000 
feet  along  the  southerly  gradient 
boundary  of  Village  Creek,  to  the  Point 
of  Beginning. 

Also  Beginning  on  the  South  hne  of 
A-30  at  a  point  which  lies  N.  87*42'  E., 
6550  feet  from  the  Northwest  comer  of 
the  Henry  Binns  survey,  A-6;  Thence, 
Northwesterly  and  Northeasterly, 
approximately  11.000  feet,  along  the 
easterly  gradient  boundary  of  Village 
Creek;  Thence.  N.  85*01'  E.,  700  feet; 
Thence.  S.  42*41'  W..  4900  feet;  Thence. 
S.  37*15'  E..  1425  feet;  Thence.  S.  32*14' 
E..  657  feet;  Thence.  S.  87*42'  W..  766 
feet,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  F.  P.  Elliott; 
A-18. 

Portion:  Part  of  said  A-18  described 
as  follows;  Beginning  on  the  North  line 
of  said  A-18  at  a  point  which  lies  N. 
86*44'  E..  4488.81  feet,  from  the 
Northwest  comer  of  said  A-18,  Thence, 
N.  86*44'  E.,  3500  feet,  along  the  North 
line  of  said  A-18;  Thence.  S.  21*24'28" 
W..  2352,86  feet;  Thence.  S.  14*00'  W.. 
400  feet;  S.  14*02'  E..  1250  feet;  Thence, 
S.  33*45'  E.,  2500  feet;  Thence,  S.  14*40' 
E.,  1150  feet;  Thence,  S.  88*07'29"  W.. 
811.83  feet,  along  the  South  Une  of  said 
A-18;  Thence.  Northwesterly, 
approximately  11,750  feet,  along  the 
easterly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Also  Beginning  on  the  North  line  of 
said  A-18  at  a  point  which  lies  N. 
86*44'  E.,  2500  feet  from  the  Northwest 
comer  of  said  A-18;  Thence.  N.  86*44' 
E..  988.81  feet,  along  the  North  line  of 
said  A-18;  Thence.  Southeasterly  and 
Northeasteriy  approximately  500  feet, 
along  the  southerly  gradient  boundary 
of  Village  Creek;  Thence.  N.  86*44'  E.. 
600  feet,  along  the  North  line  of  A-18; 
Thence,  Southeasterly  11,800  feet,  along 
the  westerly  gradient  boundary  of 
Village  Creek;  Thence.  S.  88^)7^9"  W., 


300  feet,  along  the  South  line  of  said  A- 
18;  Thence.  Northwesterly  and 
Southwesterly,  800  feet,  along  the 
northerly  gradient  boundary  of  Village 
Creek;  Thence.  S.  88*07'29"  W..  1300 
feet,  along  the  South  line  of  A-18; 
Thence,  N.  16*41'06"  W..  3455.80  feet; 
Thence.  N.  00*55'  W.,  1900  feet;  Thence, 
N.  60*58'  W..  1850  feet;  Thence,  N. 
48*46'  W..  1006.93  feet,  to  the  Point  of 
Beginning. 

Also  B^inning  on  the  North  line  of 
said  A-ie  at  a  point  which  lies  N. 
86*44'  E.,  3588.81  feet  from  the 
Northwest  comer  of  said  A-18;  Thence, 
N.  86*44'  E.,  100  feet,  along  the  North 
line  of  said  A-18;  Thence.  Westerly,  150 
feet,  along  the  northerly  gradient 
boundary  of  Village  Creek,  to  the  Point 
of  Beginning. 

Also  Beginning  on  the  South  line  of 
said  A-18  at  a  point  which  lies  N. 
88*07'29"  E.,  6850  feet  from  the 
Southwest  comer  of  said  A-18;  Thence. 
Northeasterly  and  Southeasterly, 
approximately  500  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek;  Thence.  S.  88*07'29"  W..  300 
feet,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  A. A.  Burell; 
A-5. 

Fort /on  .Part  of  said  A-5  described  as 
follows:  Beginning  on  the  South  line  of 
said  A-5  at  a  point  which  lies  N.  86*44' 
E..  2500  feet  from  the  Southwest  comer 
of  said  A-5;  Thence,  N.  48*46'  W., 
3593.07  feet;  Thence,  N.  03'25'18"  W., 
900  feet,  along  the  West  Une  of  said  A- 
5;  Thence,  Southeasterly  approximately 
8500  feet  along  the  westerly  gradient 
boundary  of  Village  Creek;  Thence.  S. 
86*44'  W..  988.81  feet,  along  the  South 
line  of  said  A-5.  to  the  Point  of 
Beginning. 

Also  Beginning  on  the  South  Une  of 
said  A-5  at  a  point  which  lies  N.  86*44' 
E..  4488.81  feet,  from  the  Southwest 
comer  of  A-5;  Thence.  Northwesterly 
and  Southwesterly  approximately.  1500 
feet,  along  the  northerly  gradient 
boundary  of  Village  Creek;  Thence.  S. 
86*44'  W..  100  feet,  along  the  South  line 
of  said  A-5;  Thence,  Northerly. 
approximately  8500  feet,  along  the 
easterly  gradient  boundary  of  Village 
Creek:  Thence.  N.  03*25'18"  W..  1350 
feet  along  the  west  line  of  said  A-5; 
Thence  S.  37*25'  E..  1750  feet;  Thence, 
S.  26*14'10''  E^  950  feet;  Thence,  S. 
65*31'04"  E..  2400  feet;  Thence,  S. 
77*49'  E.,  1800  feet;  Thence.  South.  950 
feet;  Thence.  S.  86*44'  W.,  600  feet,  to 
the  Point  of  Beginning. 

Also  Beginning  on  the  South  line  of 
said  A-5  at  a  point  which  lies  N.  86*44' 
E.,  3788.81  feet,  from  the  Southwest 
comer  of  A-5;  Thence.  Northeasterly 
and  Southeasterly,  approximately  1250 
feet,  along  the  southerly  gradient 
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boundary  of  Village  Creek;  Thence,  S. 
86044'  W.,  600  feet,  along  the  South  line 
of  said  A-5,  to  the  Point  of  Beginning. 

Sunrey  and  Abstract  No.:  G.  W.  E.;  A- 
886. 

Portion:  All. 

Survey  and  Abstract  No.:  Lawrence  & 
Creecy:  A-374. 

Portion:  Part  of  A-374  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-374;  Thence,  S. 
03"'25'18"  E..  550  feet,  along  the  East 
line  of  A-374;  Thence,  Northerly, 
approximately  600  feet,  along  the 
easterly  gradient  boundary  of  Village 
Creek;  Thence,  N.  SB^OO'  E..  50  feet,  to 
the  Point  of  Beginning. 

Also  Beginning  on  tne  North  line  of 
A-374  at  a  point  which  lies  S.  SS^OO' 
W..  150  feet  from  the  Northeast  comer 
of  said  A-374;  Thence.  Southerly, 
approximately  700  feet,  along  the 
westerly  gradient  boundary  of  Village 
Creek;  Thence,  S.  03''25'18"  E.,  300  feet. 
Thence,  N.  51»13'  W..  1500  feet.  Thence, 
N.  8d°00'  E..  961.15  feet,  along  the  North 
line  of  said  A-374,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  H.  Barber; 
A-88. 

Portion:  Part  of  A-88  described  as 
follows:  Beginning  on  the  West  line  of 
said  A-88  at  a  point  which  lies  S.  03*23' 
E.,  4400  feet,  from  the  Northwest  comer 
of  said  A-88;  Thence,  S.  36»11'  E..  5050 
feet;  Thence,  S.  59''21'  E.,  4400  feet; 
Thence,  S.  03»25'18"  E.,  800  feet,  along 
the  East  line  of  said  A-88:  Thence,  S. 
86''58'27"  W.,  100  feet  along  the  South 
line  of  said  A-88;  Thence, 
Northwesterly,  approximately  17.500 
feet  along  the  easterly  gradient 
boundary  of  Village  Creek;  Thence.  N. 
03''23'  W..  1000  feet,  along  the  West  line 
of  said  A-88  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  G.  Kisner; 
A-349. 

Portion:  Part  of  A-349  described  as 
follows:  Beginning  on  the  East  line  of 
said  A-349  at  a  point  which  lies  S. 
03°23'  E.,  3800  feet  from  the  Northeast 
comer  of  said  A-349;  Thence,  S.  03*23' 
E.,  1000  feet,  along  the  East  line  of  said 
A-349;  Thence,  Southwesterly, 
approximately  4000  feet,  along  the 
northerly  gradient  boimdary  of  Village 
Creek;  Thence,  N.  03»23'  W.,  950  feet, 
along  the  West  line  of  said  A-349; 
Thence,  N.  86''37'  E.,  1300  feet;  Thence, 
N.  58°36'  E..  2050  feet,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  G.  Dorsey-1; 
A-191. 

PortJO/i.Part  of  A-191  described  as 
follows:  Beginning  on  the  West  line  of 
said  A-191  at  a  point  which  lies  N. 
04*50'  W.,  4000  feet  from  the  Southwest 
comer  of  said  A-191;  Thence,  N.  04*50' 
W.,  300  feet,  along  the  West  line  of  said 
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A-191;  T  lence,  Easterly,  approximately 


04''50'  W 
comer  of 


along  the  southerly  gradient 
of  Village  Creek;  Thence.  S. 
04<'5O'  E^i  500  feet,  along  the  East  line 
of  said  A  -191;  Thence.  S.  53*51'  W., 
3050  feet  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  G.  Dorsey-2; 
A-192. 

Portiot :  Part  of  A-192  described  as 
follows:  Beginning  on  the  East  line  of 
said  A-1'  12  at  a  point  which  lies  N. 

,  4000  feet,  ^m  the  Southeast 
said  A-192;  Thence,  S.  86*37' 
W..  900  fibet;  Thence.  N.  66*31'  W..  2250 
feet;  Thei  ice,  N.  04*50'  W.,  900  feet, 
along  the  West  line  of  said  A-192; 
Thence,  fasterly,  approximately  6000 
feet,  along  the  southerly  gradient 
boundary  of  Village  Creek;  Thence,  S. 
04*50'  E.,  300  feet,  along  the  East  line 
of  said  A  -192,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  G.  Dorsey-3; 
A-193. 

Portiot  .-Part  of  A-193  described  as 
follows:  1  leginning  on  the  East  line  of 
said  A-1  )3  at  a  point  which  lies  N. 
04*50'  W  ,  5050  feet  from  the  Southeast 
comer  of  said  A-193;  Thence,  N.  59*51' 
W.,  1450ieet;  Thence,  S.  56*43'  W.. 
1150  feett  Thence,  N.  03*56'  W..  1650 
feet,  along  the  West  line  of  said  A-193; 
Thence,  ^sterly,  approximately  3500 
feet,  along  the  southerly  gradient 
boundary  of  Village  Creek;  Thence,  S. 
04*50'  E.j  900  feet,  to  the  Point  of 
Beginni 

Surve 
McNeel 
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and  Abstract  No. 
A-838. 

Portioii:  Part  of  A-838  described  as 
follows:  beginning  at  Turkey  Creek  Unit 
angle  poiit  no.  92;  Thence,  along  the 
Easterly  line  of  said  Turkey  Creek  Unit 
the  folloijk'ing  3  courses:  1.  S.  34*41'58" 
W.,  1201.85  feet,  to  angle  point  no.  91; 
2.  S.  03*(il'54"  E..  2960.10  feet,  to  angle 
point  no]  90;  3.  N.  71*43'43"E.,  1516.87 
feet,  to  aagle  point  no.  89;  Thence,  N. 
05*14'0ir  W.,  2551.72  feet,  along  the 
West  lin^  of  said  A-838;  Thence,  N. 
36*15'  W  ,  1150  feet,  to  the  Point  of 
Beginnin ;. 

Survej  and  Abstract  No.:  B.  B.  B.  &  C. 
R.  R.-12(  1;  A-97. 

Portiot  1;  Part  of  A-97  described  as 
follows:  beginning  at  Turkey  Creek  Unit 
angle  poi  nt  no.  89,  said  point  being  the 
Southwefet  comer  of  said  A-97:  Thence, 
N.  05*14|01"  W.,  2551.72  feet;  Thence, 
S.  42*09'1E.,  1800  feet;  Thence,  S.  11*12' 
W.,  1350Jfeet;  Thence.  N.  78*17'10"  W.. 
762.39  fdet,  along  the  South  line  of  said 
A-97,  to  the  Point  of  Beginning. 

Also  land  in  Hardin  County  as 
follows:  All  land  lying  between  the 
Northerly  and  Easterly  gradient 
boundary  and  southerly  and  westerly 
gradient  raundary  of  Village  Creek 
extendin ;  from  the  westerly  line  of  the 
Lower  N  xhes  River  Corridor  Unit  of  the 


JMI 


preserve  upstream  to  the  Easterly  line  of 
the  Turkey  Creek  Unit  of  the  preserve. 

Boundary  Description,  Big  Thicket 
National  Preserve  Big  Sandy  Corridor 
Unit;That  Portion  Lying  Within  Hardin 
County 

The  lands  described  below  are 
derived  from  National  Park  Service  Map 
Number  175-80008,  copies  of  which  are 
available  for  public  inspection  in  the 
office  of  the  National  Park  Service, 
Department  of  the  Interior  and  the 
offices  of  the  Superintendent  of  the 
preserve. 

Survey  and  Abstract  No.:  George 
Brown  Heirs;  A-74. 

Portion:  Part  of  A-74  described  as 
follows:  Beginning  at  Turkey  Creek  Unit 
angle  point  no.  77;  Thence, 
Northwesterly,  approximately  10,000 
feet,  along  the  northerly  gradient 
boundary  of  Village  Creek;  Thence,  N. 
01*00'  W.,  1600  feet  along  the  West  line 
of  said  A-74;  Thence,  S.  70*47'  E.,  1250 
feet;  Thence,  S.  62*52'  E.,  3700  feet; 
Thence,  N.  70*37'  E.,  1750  feet;  Thence, 
N.  88*22'  E.,  1500  feet;  Thence,  S. 
18*57'10"  W.,  900  feet,  along  the 
common  line  between  the  Turkey  Creek 
Unit  and  said  A-74,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  Samuel 
McDade;  A-400. 

Portion:  Part  of  A-400  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-400;  Thence,  S.  03*07' 
E.,  2250  feet,  along  the  East  line  of  said 
A-400;  Thence,  N.  81*10'  W.,  3850  feet; 
Thence,  N.  03*07' W.,  1750  feet,  along 
the  West  line  of  A-400;  Thence, 
Southeasterly,  approximately  4500  feet, 
along  the  southerly  gradient  boundary 
of  Village  Creek,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  James 
Castello;  A-165. 

Portion:  Part  of  A-165  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-165;  Thence,  S.  03*07' 
E.,  1750  feet  along  the  East  line  of  A- 
165;  Thence,  N.  60*30'  E.,  840  feet; 
Thence,  S.  12*51'  W.,  300  feet;  Thence, 
S.  61*20'W.,  200  feet;  Thence.  S. 
07*47'E.,  250  feet;  Thence,  S.  22*48'  E., 
500  feet;  Thence,  S.  07*17'  E.,  500  feet; 
Thence,  S.  22*50'  W.,  300  feet;  Thence. 
S.  04*56'  E.,  250  feet;  Thence.  S.  24*07' 
W..  570  feet;  Thence.  S.  14*44'  E..  600 
feet;  Thence.  S.  08*40'  W.,  850  feet; 
Thence,  S.  16*27'05"E.,  725  feet; 
Thence.  S.  52*59'33"  W..  213.60  feet; 
Thence,  N.  16*27'05"  W.,  300  feet  along 
the  East  line  of  lands  of  United  States 
of  America,  National  Park  Service; 
Thence,  N.  16*27'05"  W.,  544.56  feet; 
Thence,  N.  08*40'  E..  853.14  feet; 
Thence  N.14*44'  W.,  691.11  feet; 
Thence,  N.  24*07'  E.,  588.71  feet; 


Thence,  N.  04*56'  W.,  247.62  feet; 
Thence,  N.  22*50' E..  295.63  feet; 
Thence,  N.  07*17'  W.,  418.94  feet; 
Thence,  N.  22*48'  W.,  499.11  feet; 
Thence,  N.  07*47'  W.,  414.12  feet; 
Thence,  N.  61*20' E.,  247.70  feet; 
Thence,  N.  12*51' E.,  269.75  feet; 
Thence,  N.  60*30' W.,  2751.25  feet; 
Thence,  N.  03*07'  W.,  1200  feet:  Thence, 
Southeasterly,  approximately  5500  feet, 
along  the  southerly  gradient  boundary 
of  Village  Creek,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  Hardin 
County  School  Land;  A-257. 

Portion:  Part  of  A-257  described  as 
follows:  Beginning  at  the  Southeast 
comer  of  said  A-257;  Thence, 
Northwesterly,  approximately  2250  feet, 
along  the  northerly  gradient  boundary  of 
Village  Creek;  Thence,  N.  01*30'  W.,  700 
feet  along  the  common  line  between  J. 
N.  Gotten  survey,  A-534  and  said  A- 
257;  Thence.  S.  70*47'  E..  1150  feet; 
Thence.  S.  01*00'  E.,  1600  feet,  along  the 
common  line  between  George  Brown 
Heirs  survey,  A-74  and  said  A-257,  to 
the  Point  of  Beginning.  . 

Also  Beginning  at  the  point  of 
intersection  of  the  West  right-of-way 
line  of  U.S.  Highway  69  and  287  with 
the  northerly  gradient  boundary  of 
Village  Creek;  Thence,  Westerly, 
approximately  350  feet,  along  the 
northerly  gradient  boundary  of  Village 
Creek;  Thence,  N.  20*00'  W.,  1800  feet, 
along  the  East  right-of-way  line  of 
Southem  Pacific  Railroad;  Thence,  N. 
88*52'  E..  600  feet;  Thence,  S.  10*55'42" 
E.,  1750  feet  along  the  West  right-of-way 
line  of  U.S.  Highway  69  and  287,  to  the 
Point  of  Beginning. 

Also  Beginning  at  the  point  of 
intersection  of  the  West  line  of  the  tract 
of  land  now  or  formerly  owned  by  G.N. 
Christian,  A-257-24,  with  the  northerly 
gradient  boundary  of  Village  Creek; 
Thence,  Northwesterly,  approximately 
8000  feet,  along  the  northerly  gradient 
boundary  of  Village  Creek;  Thence,  N. 
02*58'  W.,  1300  feet,  along  the  East  line 
of  the  tract  of  land  now  or  formerly 
owned  by  Watson  and  Watson,  A-257- 
86-A:  Thence,  S.  59*23'  E.,  5500  feet; 
Thence,  S.  02*55'  E..  2050  feet,  to  the 
Point  of  Beginning. 

Survey  and  Abstract  No.:  J.N.  Gotten; 
A-534. 

Portion:  Part  of  A-534  described  as 
follows:  Beginning  at  the  point  of 
intersection  of  the  West  right-of-way 
line  of  U.S.  Highway  69  and  287  with 
the  northerly  gradient  boundary  of 
Village  Creek;  Thence,  N.  11*38'  W,. 
1250  feet,  along  the  East  right-of-way 
line  of  said  U.S.  Highway  69  and  287; 
Thence  S.  70*47'  E..  1200  feet;  Thence. 
S.  01*30'  E.,  700  feet,  along  the  East  line 
of  said  A-534;  Thence,  Northwesterly, 


approximately  1400  feet,  along  the 
northerly  gradient  boundary  of  Village 
Creek,  to  tlie  Point  of  Beginning. 

Survey  and  Abstract  No.:  Samuel  Lint; 
A-368.- 

Portion:  Part  of  A-368  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-368;  Thence,  S.  03*07' 
E.,  1200  feet,  along  the  East  line  of  said 
A-368;  Thence,  S.  88*09'  W.,  850  feet; 
Thence,  N.  11*38'  W.,  1300  feet,  along 
the  East  right-of-way  line  of  U.S. 
Highway  69  and  287;  Thence,  Easterly, 
approximately  1200  feet,  along  the 
southerly  gradient  boundary  of  Tillage 
Creek,  to  the  Point  of  Beginning. 

Also  Beginning  at  the  point  of 
intersection  of  the  West  right-of-way 
line  of  U.S.  Highway  69  and  287  with 
the  southerly  gradient  boundary  of 
Village  Greek;  Thence,  S.  10*55'42"  E., 
1750  feet,  along  the  West  right-of-way 
line  of  U.S.  Highway  69  and  287  to  the 
point  of  intersection  of  said  West  right- 
of-way  of  U.S.  Highway  69  and  287  with 
the  East  right-of-way  line  of  the 
Southem  Pacific  Railroad;  Thence,  N. 
20*00'  W.,  1800  feet,  along  the  East 
right-of-way  line  of  the  Southem  Paciflc 
Railroad;  Thence,  Easterly, 
approximately  250  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Also  Beginning  at  the  Northwest 
comer  of  said  A-368;  Thence,  Easterly, 
approximately  1250  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek;  Thence,  S.  20*00'  E.,  1200  feet, 
along  the  Westerly  right-of-way  line  of 
Southem  Pacific  Railroad;  Thence,  S. 
88*09'  W.,  1325  feet;  Thence,  N.  03*32' 
W.,  1050  feet,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  James  U. 
Richardson;  A-436. 

Portion:  Part  of  A-436  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-436;  Thence,  S.  03*14' 
E.,  700  feet,  along  the  East  line  of  said 
A-436;  Thence,  N.  49*04'  W.,  400  feet; 
Thence,  N.  71*14'  W.,  2000  feet;  Thence, 
West,  2250  feet;  Thence,  N.  03*47'  W.. 
2700  feet,  along  the  East  line  of  the  tract 
of  land  now  or  formerly  owned  by  G.D. 
Flowers,  A-43&-6;  Thence,  S.  87*00' 
W.,  1300  feet,  along  the  North  line  of 
said  A-436-6;  Thence.  N.  03*47'  W., 
1600  feet,  along  the  West  line  of  said  A- 
436;  Thence,  Southeasterly, 
approximately  9000  feet  along  the 
southerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Sam 
Overstreet;  A-851. 

Portion:  Part  of  A-851  described  as 
follows:  Beginning  on  the  West  line  of 
said  A-851  at  a  point  which  lies  N. 
03*47'  W..  1150  feet,  from  the 
Southwest  comer  of  said  A-851; 
Thence.  N.  03*37'  W..  250  feet,  along  the 


West  line  of  said  A-851;  Thence. 
Northeasterly,  approximately  4000  feet 
along  the  southerly  gradient  boundary 
of  Village  Creek;  Thence,  S.  03*47'  E., 
1600  feet,  along  the  East  line  of  said  A- 
851:  Thence.  S.  87*00'  W.,  1250  feet,  to 
the  Point  of  Beginning. 

Survey  and  Abstract  No.:  A. 
Rodriguez;  A-434. 

Portion:  Part  of  A-434  described  as 
follows:  Beginning  at  the  Southwest 
comer  of  A-434:  Thence,  N.  03*19'  W., 
500  feet,  along  the  West  line  of  said  A- 
434;  Thence,  N.  45*56'  E.,  1800  feet; 
Thence,  S.  80*41'  E..  1450  feet;  Thence, 
S.  01*55'  E.,  900  feet:  Thence, 
Northwesterly  and  Southwesterly,  along 
the  northerly  gradient  boundary  of 
Village  Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Edward 
Lubititet;  A-366. 

Portion:  Part  of  A-366  described  as 
follows:  Beginning  at  the  Southwest 
comer  of  said  A-366;  Thence,  N.  04*55' 
W.,  1000  feet,  along  the  West  line  of 
said  A-366:  Thence,  S.  82*53'  E.,  3475 
feet;  Thence,  S.  04*55'  E.,  1300  feet, 
along  the  East  line  of  said  A-366; 
Thence,  Westerly,  aporoximately  4500 
feet  along  the  northerly  gradient 
boundary  of  Village  Creek,  to  the  Point 
of  Beginning. 

Survey  and  Abstract  No.:  Jacob 
Buckman;  ASS. 

Portion:  Part  of  A-85  described  as 
follows:  Beginning  at  the  Northwest 
comer  of  said  A-85:  Thence,  Easterly, 
approximately  3500  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek;  Thence,  S.  04*11'  E.,  350  feet, 
along  the  East  line  of  said  A-8S; 
Thence,  N.  86*10'  W.,  3275  feet;  Thence. 
N.  02*30'  W.,  850  feet,  along  the  West 
line  of  said  A-85,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  Thomas  J. 
Hatton;  A-279. 

Portion:  Part  of  A-279  described  as 
follows:  Beginning  at  the  Southwest 
comer  of  said  A-279:  Thence,  N.  04*30' 
W.,  2000  feet,  along  the  West  line  of 
said  A-279;  Thence,  S.  59*47'  E.,  3200 
feet;  Thence,  S.  04*55'  E.,  1000  feet, 
along  the  East  line  of  said  A-279; 
Thence,  Northwesterly,  approximately 
3000  feet  along  the  northerly  gradient 
boundary  of  Village  Creek,  to  the  Point 
of  Beginning. 

Survey  and  Abstract  No.:  Luke  Bryan; 
A-76. 

Portion:  Part  of  A-76  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-76;  Thence,  S.  02*30' 
E.,  850  feet  along  the  East  line  of  said 
A-76;  Thence,  N.  38*02'  W.,  1025  feet; 
Thence,  S.  87*36'  W.,  1300  feet;  Thence, 
N.  03*15'  W.,  600  feet,  along  the  West 
line  of  said  A-76:  Thence, 
Southeasterly,  2500  feet,  along  the 
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southerly  gradient  boandaiy  of  Village 
Craek.  to  the  Point  of  Bennnine. 

Survey  and  Abstmct  Noj  William 
Hamilton;  A-266. 

Portion:  Part  of  said  A-266  described 
as  follows:  Beginmog  at  the  Southwest 
corner  of  said  A-266:  Thence,  N.  03*30* 
W..  1300  feet,  along  the  West  line  of 
said  A-266;  Thence,  S.  75*30'  EL,  2050 
feet:  Thence.  S.  04*30'  E^  2000  feet, 
along  the  East  line  of  said  A-266; 
Thence,  Northwesterly,  approximately 
3250  feet,  aloiu  the  nortbwly  gradient 
boundary  of  Village  Greek,  to  the  Point 
of  Beginning, 

Survey  aaid  Abstract  No.:  Lewis 
Andrews;  A-65. 

Portion:  Part  of  A-65  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-65;  Thenoe,  S.  03*15' 
E.,  600  feet,  along  the  East  line  of  said 
A-65,  Thence.  S.  87*36'  W..  900  feet; 
Thence.  N.  14*35'  W..  1275  feet;  Thence. 
N.  39*12'  W.,  1125  feet;  Thence,  N. 
03*15'  W..  350  feet,  akmg  the  West  line 
of  said  A-65:  "naence.  Southeasterly. 
approxioMtely  3000  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beeinnir>g. 

Survey  and  Abstract  a3o.:  Thomas 
Pennjr,  A-424. 

Portion:  Part  of  A-424  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-424;  Thence,  S.  03*15' 
E.,  350  feet,  along  the  East  line  of  said 
A-424:  Thence.  S.  87*2r  W..  2700  feet; 
Thence.  N.  02*45'  W^  1050  feet,  along 
the  West  line  of  said  A-424:  Thence, 
Southeasterly,  approximately  4000  feet. 
along  the  southerly  gradient  boundary 
of  Village  Creek,  to  the  Point  trf 
Beginning. 

Survey  and  Abstract  No.:  W.O. 
Flowers;  A-205. 

Portion:  Part  of  A-205  described  as 
follows:  Beginning  at  the  Southwest 
comer  of  said  A-205;  Thence.  N.  03*30' 
W.,  800  feet,  along  the  West  line  of  said 
A-205;  Thence.  S.  75*30*  E..  1900  feet; 
Thence.  S.  03*30'  E..  1300  feet,  along  the 
East  line  of  said  A-205;  Thenoe. 
Northwesterly,  approximately  2500  feet, 
along  the  northerly  gradient  boundary  of 
Village  Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  D.F. 
Singleton;  A-881. 

Portion:  Part  of  A-881  described  as 
follows:  Beginning  at  the  Southwest 
cwner  of  said  A-881;  Thenoe.  N.  03*30' 
W.,  1000  feet,  along  the  West  line  of 
said  A-681:  Thenoe.  S.  75*30'  E^  350 
feet;  Thence,  S.  03*30*  E.,  800  feet,  along 
the  East  line  of  said  A-881 ;  Thence. 
Southwesterly  and  Northwesterly, 
approximately  500  feet,  along  the 
northerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  T.AN.O. 
Railroad;  A-482. 
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Portk  n:  Part  of  A-482  described  as 
follofws  Beginning  at  the  Northeast 
comer «  f  said  A-482;  llience.  S.  02*45' 
E..  105C  feet,  along  the  East  line  of  said 
A-482;  rhence.  S.  87*28'  W.,  2650  feet; 
Thence,  N.  03*15'  W..  1100  feet,  along 
the  Wes  I  line  of  said  A-482;  Thence, 
Eastwty ,  approximately  2700  feet,  along 
the  soul  !wrly  gradient  boundary  of 
Village  treek.  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Louis  E. 
Nordm^i;  A-412. 

Portidn.  Part  of  A-412  described  as 
follows^  Beginning  at  the  Southwest 
comer  dr  said  A-412:  Thence,  N.  03*54^ 
W..  1500  feet,  along  the  West  line  of 
said  A-412;  Thence,  S.  87*17'  E.,  2600 
feet;  Thf  nee.  S.  03*30'  E..  1000  feet, 
along  the  East  line  of  said  A-412; 
Thence,j  Westerly,  approximately  2500 
feet,  alo  ig  the  northerly  gradient 
boundai  y  of  Village  Creek,  to  the  Point 
of  Beginning. 

Surre  /  and  Abstract  No.:  James  E. 
Price;  A  -558. 

Portion: Part  of  A-556  described  as 
foUotvs:  Beginning  at  the  Northeast 
comer  a  F  said  A-556;  Thence,  S.  03*1 5' 
E.,  llOOHfeet,  along  the  East  line  of  said 
A-556;  Thence,  S.  87*28'  W.,  2700  feet; 
Thence,  N.  03*15'  W..  850  feet,  along  the 
West  linje  of  said  A-556;  Thmce, 
Easterly,  approximately  32(X)  feet,  along 
the  southeriy  gradient  boundary  of 

-eek,  to  the  Point  of  Banning. 
and  Abstract  No.:  Andrew 
!64. 
Part  of  A-264  described  as 
follows:  iBeginning  at  the  Northeast 
comer  of  said  A-264;  Thence,  S.  03*15' 
E.,  850  feet,  along  the  East  line  of  said 
A-264;  thenoe.  N  .85*49'  W.,  300  feet; 
Thence, 'N.  02*58*  W..  600  feet;  Thence. 
Northeasterly  and  Soutbeasteriy 
approximately  450  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek,  td  the  Point  of  Beginning. 

Also  Beginning  at  the  NoHrthwest 
comer  of  said  A-264:  Thence. 
Southeasterly  and  Northeasterly, 
approximately  2250  feet,  along  the 
southerlkr  gradient  boundary  of  Village 
Creek;  T  lenoe.  S.  02*58'  E.,  850  feet; 
Thence.  S.  88*04'  W..  1600  feet;  Thence. 
N.  03*1S '  W..  1550  feet  along  the  West 
line  of  s  lid  A-264,  to  the  Point  of 
Beginning. 

Survejr  and  Abstract  No.:  Wilson 
Brooks;  A-79. 

PortitHi:  ALL.  of  said  A-79  that  lies 
North  oflFarm  Road  94X 

Survejjr  and  Abstract  No.:  F. 
Helfenstfein;  A-263. 

Port/oil.  Part  of  A-263  described  as 
follows:  beginning  at  the  Southwest 
comer  of  said  A-263;  Thence.  Ni)4*33' 
W.  195(  feet,  along  the  West  line  of 
said  A-;  63;  Thence.  N.  88*31'  E..  4600 
feet;  Th<  nee,  S.  05*04'  E..  1950  feel. 
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along  the  East  line  of  said  A-263; 
Thence,  Northwesterly  and 
Southwesterly,  approximately  7500  feet 
along  the  northerly  gradient  bouftdary  of 
Village  Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Wilbur 
Cherry:  A-154. 

Portion:  Part  of  A-154  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-1S4;  Thence,  S.  03*  15' 
E..  1050  feet,  along  the  East  Hne  of  said 
A-154;  Thence.  N.  82*  21'  W.,  2000  feet; 
Thence,  N.  01*  30'  W.,  1500  feet,  akmg 
the  West  line  of  said  A-154;  Thence. 
Southeasterly,  approximately  3500  feet, 
along  the  southeriy  gradient  boundary 
of  Village  Creek,  to  the  Point  of 
Beginning. 

Also  Banning  on  the  West  line  of 
said  A-154  at  a  point  whidi  lies  N.  01* 
30'  W..  8050  feet  from  the  Southwest 
comer  of  said  A-154;  Thence,  N.  01*  30' 
W..  300  feet,  along  the  West  Hne  of  said 
A-154;  Thence,  Southerly, 
approximately  350  feet,  along  the 
westerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Henry 
Emerson;  A-203. 

Portion:  Part  of  A-203  described  as 
follows:  Beginning  at  the  Southwest 
comer  of  said  A-203;  Thence,  N.  03*  32* 
W.,  2500  feet,  along  the  West  line  of 
said  A-203;  Thence,  N.  85*  59'  E.,  2650 
feet;  Thence,  S.  04*  33'  E,  4400  feet, 
along  the  East  line  of  said  A-203; 
Thence,  Northwesterly,  approximately 
4500  feet,  along  the  northerly  gradient 
boundary  of  Village  Creek,  to  the  Point 
of  Beginning. 

Survey  and  Abstract  No.:  Peter  Rich; 
A-433. 

Portion:  Part  of  A-433  described  as 
follows:  Beginning  at  the  Northwest 
comer  of  said  A-433;  Thence.  Easterly, 
approximately  1500  feet,  along  the 
southerly  gradient  boundary  of  Village 
Credc;  Thence,  S.  01*  30'  E.,  300  feet; 
Thence,  Southerly,  approximately  500 
feet  along  the  westerly  gradient 
boundary  of  Village  Creek;  Thertce,  S. 
01*  30*  E.,  1500  feet,  along  the  East  line 
of  said  A-433:  Thence,  N.  59*  31*  W., 
1600  feet;  Thence,  N.  01*  30*  W.,  1250 
feet,  along  the  West  line  of  said  A-433, 
to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Eliza  A. 
Davis;  A-565. 

Portion:  Part  of  A-565  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-565;  Thence,  S.  01*  30* 
E.,  1250  feet;  Thence,  N.  59*  31'  W.,  450 
feet;  Thence,  N.  44*  ST  W.,  3825  feet; 
Thence,  N.  02*  45'  W.,  800  feet,  along 
the  West  line  of  said  A-565;  Thence, 
Southeasterly,  approximately  5500  feet, 
to  the  Point  of  Beginning, 

Survey  and  Abstract  No.:  F.  Kriner. 
A-352. 


Portion:  All. 

Survey  and  Abstract  No.:  T.  &  N.  O. 
Railroad;  A-680. 
Portion:  All. 

Big  Sandy  Corridor  Unit  That  Portion 
Lying  Within  Hardin  and  Tyler 
Counties 

Survey  and  Abstract  No.:  Mosley 
Baker;  A-87. 

Portion:  Part  of  A-87  within  Hardin 
County  described  as  follows:  Beginning 
at  the  Northeast  comer  of  said  A-87; 
Thence,  S.  02*45'  £.,  800  feet,  along  the 
East  line  of  A-87;  Thence,  N.  83*04'  W., 
1400  feet;  Thence,  N.  03*00'  W..  1200 
feet,  along  the  West  line  of  said  A-87, 
to  a  point  on  the  North  line  of  Hardin 
County:  Thence,  East,  1000  feet  along 
the  North  line  of  Hardin  County: 
Thence,  Southerly,  approximately  800 
feet  along  the  westerly  gradient 
boundary  of  Village  Creek,  to  the  Point 
of  Beginning. 

Also,  a  part  of  A-87  within  Tyler 
County.  Beginning  at  the  Northwest 
corner  of  said  A-87;  Thence,  Easterly, 
approximately  1000  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek;  Thence.  West,  1000  feet,  along 
the  South  line  of  Tyler  County:  Thence, 
N.  03*00'  W..  100  feet,  along  the  West 
line  of  said  A-87,  to  the  Point  of 
Beginning. 

Sun-ey  and  Abstract  No.:  Elizabeth 
McAnally:  A-392. 

Portion:  Part  of  A-392  within  Hardin 
County  described  as  follows;  Beginning 
on  the  North  line  of  Hardin  County  at 
a  point  which  lies  S.  03*00'  E.,  100  feet 
from  the  Northeast  comer  of  said  A- 
392:  Thence,  S.  03*  00'  E.,  1200  feet, 
along  the  East  line  of  said  A-392: 
Thence.  N.  83*04'  \V..  1875  feet;  Thence, 
N.  02*15'  W.,  850  feet,  along  the  West 
line  of  said  A-392;  Thence,  East,  1850 
feet,  along  the  North  line  of  Hardin 
County,  to  the  Point  of  Beginning. 

Also,  a  part  of  A-392  within  Tyler 
County,  Beginning  at  the  Northeast 
corner  of  said  A-392:  Thence,  S.  03*00' 
E.,  100  feet  along  the  East  line  of  said 
A-392:  Thence.  West,  1850  feet  along 
the  South  line  of  Tyler  County:  Thence, 
N.  02*15'  W.,  150  feet,  along  the  West 
line  of  said  A-392:  Thence,  Easterly, 
approximately  2000  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Sun-ey  and  Abstract  No.:  John  P. 
Dorenburg:  A-186. 

Portion:  Part  of  A-186  within  Hardin 
County  described  as  follows:  Beginning 
at  the  Northwest  comer  of  said  A-186; 
Thence,  Northeasterly,  1000  feet,  along 
the  southerly  gradient  boundary  of 
Village  Creek:  Thence,  East  400  feet, 
along  the  North  line  of  Hardin  County: 
Thence,  S.  02*15'  E..  850  feet,  along  the 


East  line  of  said  A-186:  Thence,  S. 
87*54'  W.,  1350  feet;  Thence,  North,  525 
feet  along  the  West  line  of  said  A-186, 
to  the  Point  of  Beginning. 

Also,  a  part  of  A-186  within  Tyler 
County,  Beginning,  at  the  Northeast 
comer  of  said  A-186:  Thence,  S.  02*15' 
E.,  150  feet,  along  the  East  Jine  of  said 
A-186:  Thence.  West.  400feet,  along 
the  South  line  of  Tyler  County:  Thence, 
Northeasterly  and  Easterly 
approximately  500  feet,  along  the 
southerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Also,  land  in  Hardin  County  and 
Tyler  County  described  as  follows:  All 
land  lying  between  the  Northerly  and 
Easterly  gradient  boundary  and 
Southerly  and  Westerly  gradient 
boundary  of  Village  Creek  extending 
from  the  westerly  line  of  the  Turkey 
Creek  Unit  of  the  preserve  upstream, 
crossing  through  Hardin  County  and 
Tyler  County  to  the  Easterly  line  of  Polk 
County. 

Big  Sandy  Corridor  Unit,  That  Portion 
Lying  Within  Tyler  County 

Survey  and  Abstract  No.:  F.  Kriner; 
A-423. 

Portion:  Part  of  A-423  described  as 
follows:  Beginning  at  the  Southwest 
comer  of  A-423;  Thence,  N.  02*45'  W., 
1250  feet,  along  the  West  line  of  said  A- 
423:  Thence,  N.  87*32'  E.,  2800  feet; 
Thence,  S.  03*32'  E.,  1850  feet,  along  the 
East  line  of  said  A-423:  Thence,  West. 
2850  feet,  along  the  South  line  of  Tyler 
County,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  T.  &  N.  O. 
Railroad:  A-924. 

Portion:  Part  of  A-924  described  as 
follows:  Beginning  at  the  Southwest 
comer  of  said  A-924:  Thence.  N.  03*00' 
W..  1000  feet,  along  the  West  line  of 
said  A-924:  Thence.  N.  87*32'  E..  600 
feet:  Thence,  S.  02*45'  E..  1250  feet, 
along  the  East  line  of  A-924:  Thence, 
West,  400  feet,  along  the  South  line  of 
Tyler  County;  Thence,  Northwesterly, 
approximately  500  feet,  along  the 
northerly  gradient  boundary  of  Village 
Creek,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Frederick 
Gunderman;  A-286. 

Portion:  Part  of  A-286  described  as 
follows:  Beginning  at  the  Southwest 
comer  of  said  A-286;  Thence,  N.  03*00' 
W..  1125  feet,  along  the  West  line  of 
said  A-286;  Thence  N.  87*00'  E.,  1750 
feet;  Thence,  S.  03*00'  E.,  1100  feet, 
along  the  East  line  of  said  A-286; 
x^^  Thence,  Westerly,  approximately  1800 
\|get,  along  the  northerly  gradient 
bSyjjdary  of  Village  Creek,  to  the  Point 
of  B«gTn?ring. 


Big  Sandy  Corridor  Unit,  That  Portion 
Lying  Within  Polk  County 

Survey  and  Abstract  No.:  C.J.  Conner. 
A-463. 

Portion:  Part  of  A-463  described  as 
follows:  Beginning  at  the  Northwest 
comer  of  said  A-463:  Thence. 
Southeasterly  approximately  5000  feet 
along  the  southerly  gradient  boundary 
of  Big  Sandy  Creek;  Thence.  S.  03*45' 
E..  1600  feet  along  the  East  line  of  said 
A-463;  Thence.  Southwesterly  and 
Northwesterly,  approximately  2500  feet, 
along  the  northerly  right-of-way  line  of 
Farm  Road  943:  Thence.  N.  03*45'  W.. 
3400  feet,  along  the  West  line  of  said  A- 
463,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  T.F. 
Pinckney;  A-1030. 

Portion;  All. 

Exception  to  A-1030 

Excepting  Therefrom  the  following 
described  parcel:  Beginning  on  the  East 
line  of  said  A-1030;  Thence,  S.  78*10' 
W.,  50  feet;  Thence,  N.  59*55'18"  W.. 
325  feet:  Thence,  N.  25*25'  E.,  450  feet; 
Thence,  East,  150  feet;  Thence.  S.  03*45' 
W..  550  feet,  along  the  East  Une  of  said 
A-1030,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Hugh 
Jackson:  A-361. 

Portion:  Part  of  A-361  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-361:  Thence,  S.  03*45' 
E.,  3400  feet.-along  the  East  line  of  A- 
361;  Thence,  Northwesterly, 
approximately  3500  feet,  along  the 
North  right-of-way  line  of  Farm  Road 
943;  Thence,  N.  03*30'  W.,  1300  feet, 
along  the  West  line  of  said  A-361; 
Thence,  Easterly,  approximately  4500 
feet,  along  the  southerly  gradient 
boundary  of  Big  Sandy  Creek,  to  the 
Point  of  Beginning. 

Survey  and  Abstract  No.:  Michael 
Fedenspill:  A-725. 

Portion:  Part  of  A-725  described  as 
follows:  Beginning  at  the  Southeast 
comer  of  said  A-725;  Thence,  Westerly, 
approximately  3000  feet,  along  the 
northerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence,  N.  03*30'  W.. 
1230  feet:  Thence,  S.  87*54'  33"  E., 
1914.28  feet;  Thence,  S.  03*45'  E.,  1080 
feet,  along  the  East  line  of  said  A-725, 
to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Marcell 
Victor;  A-588. 

Portion:  Part  of  A-588  described  as 
follows:  Beginning  at  the  Northwest 
comer  of  A-588;  Thence,  N.  67*00'  E., 
350  feet,  along  the  Northerly  line  of  A- 
588;  Thence,  Southeasterly, 
approximately  3000  feet,  along  the 
southerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence.  S.  03*30'  E..  1300 
feet,  along  the  East  line  of  said  A-588; 
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Thence.  Northwesterly,  approximately 
3000  feet,  along  the  North  right-of-way 
line  of  Farm  Road  943;  Thence.  N. 
03*45'  W..  1400  feet,  along  the  West  line 
of  said  A-588,  to  the  Point  of  Beginning. 

Also  Beginning  at  the  Northeast 
comer  of  said  A-588;  Thence,  S.  03"30' 
E.,  1450  feet,  along  the  East  line  of  said 
A-588;  Thence,  Northwesterly, 
approximately  3000  feet,  along  the 
northerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence.  N.  er'OO'  E.,  2600 
feet,  along  the  North  line  of  said  A-588, 
to  the  Point  of  Beginning. 

Survey  and  Ab^ad  No.:  P.  Garcia; 
A-254. 

Portion:  Part  of  A-254  described  as 
follows:  Beginning  at  the  Northeast 
corner  of  said  A-254:  Thence,  S.  03''45' 
E.,  1400  feet  along  the  East  line  of  A- 
254;  Thence,  Northwesterly, 
approximately  1500  feet,  along  the 
Northerly  right-of-way  line  of  Farm 
Road  943;  Thence,  N.  67*00'  £.,  1450 
feet,  along  the  North  line  of  A-254.  to 
the  Point  of  Beginning. 

Sur\'ey  and  Abstract  No.:  Jacob 
Buckman;  A-111. 

Portion:  Part  of  A-111  described  as 
follows:  Beginning  at  the  Southeast 
comer  of  said  A-111;  Thence.  N.  SS'SS' 
E.,  3618.44  feet,  along  the  South  line  of 
said  A-111;  Thence.  N.  02''45'  W.. 
1230.86  feet  along  the  West  line  of  said 
A-111;  Thence,  S.  48''30'  E.,  3875  feet; 
Thence.  S.  04°45'  £.,  814.38  feet,  along 
the  East  line  of  said  A-111.  to  the  Pmnt 
of  Beginning. 

Survey  and  Abstract  No.:  I.  &  G.  N. 
Railroad;  A-701. 

Portion:  Part  of  said  A-701  described 
as  follows:  Beginning  at  the  Southeast 
comer  of  said  A-701;  Thence, 
Northwesterly,  approximately  250  feet, 
along  the  northerly  gradient  boundary  of 
Big  Sandy  Creek;  Thence.  N.  53*33'  W.. 
1 70  feet  along  the  southerly  line  of  said 
A-701;  Thence,  Northwesterly, 
approximately  1100  feet,  along  the 
northerly  gradient  boundary  of  Big 
Suidy  Creek;  Thence.  N.  53*33'  W..  650 
feet,  along  the  southerly  hne  of  said  A- 
701;  Thence.  Northwesterly, 
approximately  900  feet,  along  the 
northerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence.  N.  53*33'  W..  450 
feet,  akiog  the  Southerly  line  of  said  A- 
701;  Thence,  Northwesterly, 
approximateiy  800  feet,  along  the 
northerly  gradient  boundary  of  Big 
Sandy  Creek;  Tbenoe.  N.  53*33'  W.. 
1550  feet,  kkrng  the  S<>utherly  hne  of 
said  A-701;  TTience,  N.  36*52'  W..  1350 
feet;  Thence.  S.  48*30'  £..  4500  feet; 
Thence,  S.  02*45'  £..  1230.86  feet,  along 
the  East  line  of  said  A-701.  to  the  Point 
of  Beginning. 

Abo  Beginning  on  the  South  line  of 
said  A-701  at  a  point  which  lies  N. 
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53*33'  Vt.,  100  feet  from  the  Southeast 
comer  o  said  A-701;  Thence.  N.  53*33' 
W.,  50.2  I  feet,  along  the  south  line  of 
said  A-7  01;  Thence.  Southeasterly. 
approxinately  250  feet  along  the 
southerl;  ■  gradient  boundary  of  Big 
Sandy  C  eek.  to  the  Point  of  Beginning. 

Also  E  Bginning  on  the  South  line  of 
said  A-7  01  at  a  point  which  lies  N. 
53*33'  W  .,  520.29  feet  from  the 
Southea!  t  comer  of  said  A-701;  Thence, 
N.  53''33  W.,  750  feet  along  the  South 
line  of « id  A-701;  Thence, 
Southea!  terly,  approximately  1100  feet, 
along  the  southerly  gradient  boundary 
of  Big  Sahdy  Creek,  to  the  Point  of 
Beginnir  g. 

Also  E  eginning  on  the  South  line  of 
said  A-7  31  at  a  point  which  lies  N. 
53*33'  W  .,  2120.29  feet,  from  the 
Southea!  t  comer  of  said  A-701;  Thence, 
N.  53*33  W..  500  feet,  along  the  South 
line  of  «  id  A-701;  Thence, 
Southea!  terly,  approximately  900  feet, 
along  th(  southerly  gradient  boundary 
of  Big  Sa  ndy  Creek,  to  the  Point  of 
Beginnir  g. 

Also  B  eginning  on  the  South  line  of 
said  A-7  01  at  a  point  which  lies  N. 
53*33'  W  .,  3270.29  feet  from  the 
Southea!  t  comer  of  said  A-701;  Thence, 
N.  53*33  W.,  350  feet,  along  the  South 
line  of  »  id  A-701;  Thence, 
Southea!  terly,  approximately  800  feet, 
along  th<  southerly  gradient  boundary 
of  Big  &  ndy  Creek,  to  the  Point  of 
Beginniitg. 

Survey  and  Abstract  No.:  Andreas 
Morales;,  A-52. 

PortioD:  Part  of  A-52  described  as 
follows:  beginning  on  the  Southeasterly 
line  of  Si  id  A-52  at  a  point  which  lies 
S.  67*00  W.,  4400  feet  from  the  Easterly 
most  cor  ler  of  said  A-52;  Thence  N. 
54*24'31 '  W.,  848.66  feet,  along  the 
North  ri|  ht-of-way  line  of  Farm  Road 
943;  The  ice,  N.  23*49'  W..  700  feet; 
Thence,  >4.  05*25'  W.,  2300  feet;  Thence, 
N.  39*32f  W..  2700  feet;  Thence.  N. 
88*56'  W.,  1540  feet:  Thence.  N.  eS'lO* 
W.,  625  eet;  Thence,  S.  65*25'  W.,  175 
feet;  Th«  nee,  N.  24*35'  W..  1350  feet; 
Thence,  S.  63*43'  W..  2050  feet;  Thence, 
N.  52*51  W..  2600  feet;  Thence.  S. 
63*14'  V  ..  1825  feet;  Thence,  N.  63*23' 
W..  1925  feet,  along  the  North  right-of- 
way  Une  of  Farm  Road  943;  Thence,  N. 
59*53'  Vf..  3250  feet,  along  the  North 
right-of-Way  line  of  Farm  Road  943; 
Thence,  t^.  65*00'  E..  3700  feet  along  the 
Northwesterly  line  of  said  A-52: 
Thence,  Southeesteriy.  approximately 
21,000  feet,  along  the  southerly  gradient 
boundary  of  Big  Sandy  Creek;  Tbertce. 
S.  53*33  E..  350  feet  alM>g  the 
Nortbeai  terly  line  of  said  A-52:  Thence. 
Southeai  terly.  approximately  900  feet, 
along  thi  I  southerly  gradient  boundary 
of  Big  S<  ndy  Creek;  Thence.  S.  53*33' 
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E..  500  feet  along  the  Northeasterly  line 
of  said  A-52;  Thence.  Southeasterly. 
approximately  1000  feet,  along  the 
southerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence.  S.  53*33'  E..  750 
feet,  along  the  Northeasterly  line  of  said 
A-52;  Thence,  Southeasterly, 
approximately  500  feet,  along  the 
southerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence.  S.  53*33'  E..  50.29 
feet,  along  the  Northeasterly  line  of  said 
A-52;  Thence,  southeasterly, 
approximateiy  8100  feet,  along  the 
southerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence,  S.  67*00'  W.,  1800 
feet,  along  the  southerly  line  of  said  A- 
52,  to  the  Point  of  Beginning. 

Also  Beginning  at  tne  most  Northerly 
comer  of  said  A-52;  Thence,  S.  27*46' 
W.,  2100  feet;  Thence.  Northwesterly, 
approximately  2500  feet,  along  the 
northerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence.  N.  65*00'  E.,  3000 
feet  along  the  Northwesterly  line  of  said 
A-52,  to  the  Point  of  Bej^inning. 

Also  Beginning  on  the  Northea.sterly 
line  of  A-52  at  a  point  which  lies  N. 
53*33'  W.,  9000  feet;  from  the  most 
Easterly  comer  of  said  A-52;  Thence, 
Northwesterly,  approximateiy  900  feet, 
along  the  northerly  gradient  boundary  of 
Big  Sandy  Creek;  thence,  S.  53*33'  E., 
450  feet,  along  the  Northeasterly  line  of 
said  A-52.  to  the  Point  of  Beginning. 

Also  Beginning  on  the  Northeasterly 
line  of  said  A-52  at  a  point  which  lies 
N.  53*33'  W..  7650  feet;  from  the  most 
Easterly  comer  of  said  A-52;  Thence. 
Northwesterly,  approximately  1000  feet, 
along  the  northerly  gradient  boundary  of 
Big  Sandy  Creek;  thence,  S.  53*33'  E.. 
650  feet,  along  the  Northeasterly  line  of 
A-52,  to  the  Point  of  Beginning. 

Also  Beginning  on  the  Northeasterly 
line  of  said  A-52  at  a  point  which  lies 
N.  53*33'  W.,  6530  feet:  from  the  most 
Easterly  comer  of  said  A-52;  Thence, 
Northwesterly,  approximately  500  feet, 
along  the  northerly  gradient  boundary  of 
Big  Sandy  Creek;  Thence,  S.  53*33'  E.. 
170  feet,  along  the  Northeasterly  line  of 
said  A-52,  to  the  Point  of  Beginning. 

Also  Beginning  at  the  most  Easterly 
comer  of  said  A-52;  Thence,  S.  67*00' 
W.,  2600  feet,  akwg  the  Southerly  Kne 
of  said  A-52;  Thence,  Northwesterly, 
approximately  8000  feet,  along  the 
Northerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence,  S.  53*33'  E., 
6279.71  feet,  along  the  Northeasterly 
line  of  said  A-52,  to  the  Point  of 
Beeirming. 

Survey  and  Abstwct  No.:  Mary 
Thomas;  A-75. 

Portion:  Part  of  said  A-75  described 
as  follows:  Beginning  on  the  Southerly 
line  of  said  A-75  at  a  point  which  lies 
S.  65*00'  W..  3805.45  feet,  from  the  most 
Easterly  comer  of  said  A-r75;  Thence.  S. 


65*00'  W.,  1969.57  feet,  along  the 
Southerly  line  of  said  A-75;  Thence.  N. 
54*13'  W..  2425  feet;  Thence,  N.  61*43' 
E.,  1950  feet;  Thence.  N.  53*26'  W..  1400 
feet;  Thence,  N.  65*00'  E,  2200  feet; 
Thence,  Southeasterly,  approximately 
3500  feet,  along  the  southerly  gradient 
boundary  of  Big  Sandy  Creek;  Thence, 
S.  63*16'  W.,  1200  feet;  Thence.  S. 
53*26'  E..  1750  feet,  to  the  Point  of 
Beginning. 

Also  Beginning  on  the  Northeasterly 
line  of  said  A-75  at  a  point  which  lies 
N.  54*46'  W..  1901.61  feet,  from  the 
most  Easterly  comer  of  said  A-75: 
Thence.  S.  63*16'  W.,  2396.27  feet; 
Thence.  Northwesterly,  approximately 
3500  feet,  along  the  northerly  gradient 
line  of  Big  Sandy  Creek;  Thence,  N. 
65*00'  E..  1400  feet;  Thence,  S.  54*46' 
E.,  2083.50  feet,  to  the  Point  of 
Beginning. 

Also  Beginning  at  the  most  Easterly 
corner  of  said  A-75,  Thence,  S.  65*00' 
W.,  3000  feet,  along  the  Southerly  line 
of  said  A-75:  Thence,  Northwesterly, 
approximately  3500  feet,  along  the 
northerly  gradient  boundary  of  Big 
Sandy  Creek;  Thence.  N.  63*16'  E.,  2800 
feet;  Thence,  S.  54*46'  E..  1650  feet, 
along  the  Northeasterly  line  of  said  A- 
75,  to  the  Point  of  Beginning. 

Also,  land  in  Polk  County  described 
as  follows:  AM  land  lying  between  the 
Northerly  and  Easterly  gradient 
boundary  and  Southerly  and  Westerly 
gradient  boundary  of  Big  Sandy  Creek 
extending  upstream,  from  the  East  Hne 
of  Polk  County  to  the  East  line  of  the  Big 
Sandy  Creek  Unit  of  the  preserve. 

Boundary  Description — Big  Thicket 
National  Preserve,  Canyonlands  Unit, 
That  Portion  Lying  Within  Tyler  County 

The  lands  described  below  are 
derived  from  National  Park  Service  Map 
Number  175-80.008,  copies  of  which 
are  available  for  public  inspection  in  the 
offices  of  the  National  Park  Service, 
Department  of  the  Interior,  and  the 
offices  of  the  Superintendent  of  the 
preserve. 

Survey  and  Abstract  No.:  John  J. 
Pemberton;  A-503. 

Portion:  Part  of  A-503  described  as 
follows:  Beginning  on  the  Westerly  line 
of  the  Upper  Neches  River  Corridor  Unit 
at  a  point  which  lies  S.  04*55'40"  E., 
382.17  feet,  from  angle  point  no.  134  of 
said  Upper  Neches  River  Corridor  Unit; 
Thence.  S.  04*5540"  E.,  109.71  feet; 
Thence.  S.  86*2045"  W.,  1300  feet; 
Thence.  N.  51*18'  W.,  700  feet;  Thence. 
N.  87*39'  E..  2150  feet,  along  the  North 
line  of  said  A-503,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  John  J. 
Pemberton;  A-529. 


Portion:  Part  of  A-529  described  as 
follows:  Beginning  at  angle  point  no. 
132  on  the  Westerly  line  of  Uie  Upper 
Neches  River  Corridor  Unit;  Thence, 
along  the  Westerly  Une  of  said  Upper 
Neches  River  Corridor  Unit,  the 
following  3  courses:  1.  S.  35*10'38"  E., 
979.76  feet;  2.  S.  40*36'33''  W..  2180.43 
feet;  3.  S.  04*55'40"  E.,  382.17  leet; 
Thence,  S.  87*39'00"  W.,  2150  feet, 
along  the  South  line  of  said  A-S29: 
Thence,  N.  21*34'  W.,  2150  feet;  Thence. 
N.  86*4901"  E..  3800  feet,  to  the  Point 
of  the  Beginning. 

Survey  and  Abstract  No.:  C.J.M.  Sapp; 
A-597. 

Portion:  Part  of  A-597  described  as 
follows:  Beginning  at  angle  point  no. 
131  on  the  Westerly  line  of  the  Upper 
Neches  River  Corridor  Unit;  Thence.  S. 
35*1038"  E.,  1300  feet,  to  angle  point 
no.  132  on  the  Westerly  line  of  the 
Upper  Neches  River  Corridor  Unit; 
Thence,  S.  86*49'01"  W.,  3800  feet, 
along  the  South  line  of  said  A-597: 
Thence,  N.  21*34'  W.,  850  feet,  to  the 
Southeast  comer  of  the  W.  D.  Pearce 
Survey,  A-520;  Thence.  N.  03*00*  W., 
300  feet;  Thence,  N.  86*49'01''  EL,  3350 
feet,  along  the  North  line  of  said  A-597 
to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  Solomon 
Bright,  A-90. 

Portion:  Part  of  A-90  described  as 
follows:  Beginning  at  angle  point  no. 
130  on  the  Westerly  line  of  the  Upper 
Neches  River  Corridor  Unit;*rbence.  S. 
40*0633"  E.,  2472.08  feet,  to  angle  point 
no.  131  on  the  Westerly  Hne  of  the 
Upper  Neches  River  Corridor  Unit; 
Thence,  S.  86°49'01"  W.,  3350  feet, 
along  the  South  line  of  said  A-90; 
Thence,  N.  03*00'  W.,  2250  feet,  along 
the  West  line  of  said  A-90:  Thence,  N. 
87*00'  E.,  1900  feet,  to  the  Point  of 
Beginning. 

Survey  and  Abstract  No.:  C  ].  M. 
Sapp;  A-599. 

Portion:  Part  of  A-599  described  as 
follows:  Beginning  at  angfe  point  no. 
129  on  the  Westerly  Hne  of  the  Upper 
Neches  River  Corridor  Unit;  Thence.  S. 
26*28'58"  W.,  1333.25  feet,  to  angle 
point  no.  130  on  the  Westerly  line  of  the 
Upjjer  Neches  River  Corridor  Unit; 
Thence.  S.  sroo'  W.,  1900  feet,  along 
the  South  line  of  said  A-599;  Thence,  N. 
03*00'  W..  1200  feet,  along  the  West  line 
of  said  A-599:  Thence,  N.  87*00'  £., 
2400  feet,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:\S.  D. 
Pearce;  A-520. 

Portion:  Part  of  A-520  described  as 
follows:  Beginning  at  the  Northeast 
comer  of  said  A-520;  Thence,  S.  03*00' 
E.,  2500  feet,  along  the  East  line  of  said 
A-520;  Thence,  S.  87*00'  W..  1700  feet; 
Thence,  N.  03*00'  W..  2500  feet;  Thence, 
N.  87*00'  E.,  1700  feet,  along  the  North 


line  of  said  A-520,  to  the  Pdnt  of 
Beginning. 

Survey  and  ^stract  No.:  Josiah 
Wheat;  A-661. 

Portion:  Part  of  A-661  described  as 
follows:  Begiiming  at  angle  point  no. 
128  on  the  Westerly  line  of  the  Upper 
Neches  River  Corridor  Unit;  Thence,  S. 
17*39'17"  W.,  2665  feet,  to  angle  point 
no.  129  on  the  Westerly  line  of  the 
Upper  Neches  River  Corridor  Unit; 
Thence,  S.  87*00*  E.,  4100  feet,  along  the 
South  line  of  said  A-661:  Thence,  N. 
06*19'  W.,  2000  feet;  Thence.  N.  26*28' 
W.,  750  feet;  Thence,  N.  87*19'20*'  £., 
5900  feet,  along  the  North  line  of  said 
A-661,  to  the  Point  of  Beginning. 

Survey  and  Abstract  No.:  James  H. 
Fulgham;  A-256. 

Portion:  Part  of  A-256  described  as 
follows:  Beginning  at  angfe  point  no. 
125  on  the  Westerly  line  of  the  Upper 
Neches  River  Corridor  Unit;  Thence, 
along  the  Westerly  line  of  the  Upper 
Neches  River  Corridor  Unit  the 
following  3  courses:  1.  S.  65*03'35*'  E., 
2077.79  feet;  to  angle  point  no.  126;  2. 
S.  04*00'  E.,  1254.69  feet,  to  angle  point 
no.  127;  3.  S.  06*5346"  W.,  1840.95  feet 
to  angle  point  no.  128;  Thence,  S. 
87*19'20"  W.,  4100  feet,  along  the  South 
line  of  A-256:  Thence,  N.  25*30*  W., 
1450  feet;  Thence,  N.  08*45'  W.,  1900 
feet;  Thence  N.  27*30*  W..  500  feet; 
Thence,  S.  86*33'27"  W.,  3600  feet, 
along  the  North  line  of  said  A-25,  to  the 
Point  of  Beginning. 

Survey  and  Abstract  No.:  Jackson 
Williams;  A-660. 

Portion:  Part  of  A-660  described  as 
follows:  Beginning  at  angle  point  no. 
124  on  the  Westerly  line  of  the  Upper 
Neches  River  Corridor  Unit;  Thence,  S. 
18*36'52"  E.,  1899.72  feet,  to  angle  point 
no.  125  on  the  Westerly  Hne  of  the 
Upper  Neches  River  Corridor  Unit; 
Thence.  S.  86*33'27*'  W.,  3800  feet, 
along  the  South  line  of  said  A-660; 
Thence.  N.  27*30'  W.,  400  feet;  Thence, 
N.  44*30'  W..  400  feet;  Thence.  N.  58*30' 
W.,  1300  feet;  Thence.  N.  31*00'  W..  450 
feet;  Thence.  N.  87*21 '38"  E.,  4500  feet, 
to  the  Point  of  Beginning. 

(PR  Doc.  94-1023  Filed  1-13-94;  8:45  ami 

BILLING  COeC  431«.70-P 


Bureau  of  Land  Management 
[UT-08(M210-04;  UTU-CSIM) 
Realty  Action;  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice  of  realty  action;  exchange 

of  public  and  private  lands.  Serial 

Number  UTU-65199. 


2434 


Federal  Register  /  Vol.  5  5,  No.  10  /  Friday.  January  14,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  10  /  Friday.  January  14,  1994  /'Notices 


2435 


SUMMARY:  The  following  described 
public  lands,  located  in  Uintah  County, 
Utah  have  been  found  suitable  for 
disposal  by  exchange  pursuant  to 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976  (43  U.S.C.  1716): 

Salt  Lake,  Meridian,  Utah 

T.  1  N..  R.  23  E.. 

Sec.  1:  NWV4SEV4. 
T.  1  S..  R.  23  E.. 
Sec.  8:  SEV«SWV«: 
Sec.  22:  SEV4SEV«; 
Sec.  23:  SEV«SWV4.  SWASEV*; 
Sec.  24:  NWViNWV*; 
Sec.  26:  Lot  1.  N'/jNE'/i.  NEV«NWV«: 
Sec.  27:  E'/iNE'A. 
T.  1  S.,  R.  24  E.. 
Sec.  29:  S'/iSWV«: 
Sec.  30:  Lot  5  through  7.  SEV4NEV«.  E'/i 

SEV4: 
Sec.  31:  Lots  5  through  14. 
T.  2  S.,  R.  24  E.. 

Sec.  5:  S'/zNW'A.  N'/iSWV«,  SEV*: 
Sec.  6:  Lot  1  through  3.  S'/iNE'/..  SE'A 

NWV4,  E'/iSEV4. 
T  3  S    R.  19  E 

Sec.  26:  SW'ANW'A.  SW'/i; 
Sec.  27:  Lots  1  through  3.  NEV4NWV4: 
Sec.  28:  Lots  1  and  2; 
Sec.  29:  Lot  1. 
T.  4  S.,  R.  22  E.. 
Sec.  12:  W'/jNE'A; 
Sec.  13:  NEV4NEV4,  E'/iE'/^NW'ASW'/., 

NEV4SEV4,  S'/iSEV4; 
Sec.  24:  W'/iNW'/i.  W'/iNE'ANW'ASW'A, 

WVzNW'ASW'A,  SEV4NWV«SVVV4. 

SWV4SWV4; 
Sec.  25:  E'/JE'/^NWV4^W/4. 

E'/iEV2SWV4NWV4, 

WV2NEV4SWV.NWV4.  WV2SWv«NWV4, 

W'ASEV«SWV«NWV«. 
T.  5  S..  R.  22  E.. 

Sec.  3:  Ni/iSEV4,  SEV4SEV4: 

Sec.  10:  NEV4NEV4.  NVzSE'ANEV*. 

NEV4SWV4SE'/4NEV4,SEV4SEV4NEV4; 
Sec.  11:  NEV4SWV4,  E»/^SEV4SWV4, 

NV2NWV,SEV4SWV4, 

SE  'ANfW  V4SE  V4SW  V4 ; 
Sec.  25:  W'/iNW'/iNW'A. 

WV.JSEV4NWV4NWV4. 
T.  6  S.,  R.  22  E., 

Sec.  17:  NWV4NEV4.  SEV«NEV4. 

NEV4NWV4. 
T.  6  S..  R.  25  E., 
Sec.  13:  Lots  7  and  12; 
Sec.  15:  SEV4NEV4; 
Sec.  24:  Lots  1.6  and  7. 
Containing  3.206.94  acres,  more  or  less. 

In  exchange  for  the  lands  selected 
from  the  public  land  exchange  pool, 
described  above,  the  United  States 
would  acquire  fee  title  to  private  land 
owned  by  the  Rocky  Mountain  Elk 
Foundation  chosen  from  the  private 
land  exchange  pool  described  below: 

Sah  Lake,  Meridian,  Utah 

T.  12S..R.  24E.. 

Sec.  13:  SV2NEV4.  SEV4NWV4.  NV2SEV4; 

Sec.  34:  NEV4SEV4; 

Sec.  35:  NWV4SWV4; 

Sec.  36:  AH. 
T.  12S..R.  25E., 


Sec.  li:  SVVV4NEV4.  SV2NWV4.  SWV4; 
Sec.  1!  :  NW'/.. 
T.  13  S..  R.  24  E.. 
Sec.  3;  N'/iSW'/.; 
Sec.  3! :  E'/^SWV4.  SWV4SEV4. 
14  S..  R.  24  E.. 

Sec.  1:  SWV4SWV4.  SEV4SWV4; 
Sec.  2:  Lot  2.  SW'ANE'/..  N'/iSEV4.  SE'/. 

SEV; 
Sec.  1;  :  SVV'ANEV*.  NV2NWV4.  SEV4NWV4, 

WVj  5EV4.  SEV4SEV4; 
Sec.  1;  ;  NV2NEV4.  SEV4NEV4. 
14  S..  I.  25  E., 
Sec.  IJ:  E'/iSE'A: 

NV2NEV4.  SEV4NEV«; 

;  SWV4NEV4.  NWV4SEV4.  SWV4 


Lots  2  &  5: 

EV2SWV4: 

SEV4NEV4,  NV2SEV4: 
NVVV4NEV4,  NV2NWV4, 


SWV4 


,  NVzSE'/.,  SE'A 


,  S'/2NE'/4.  N'/iNW'A. 


Sec.  1:  : 

Sec.  1! 

.    SE'/; 

Sec.  1(: 

Sec.  1! : 

Sec.  2: ; 

Sec.  2: : 
NW  '4; 

Sec.  2; :  SW'ANW'A.  SWA 
SE'/ ; 

Sec.  2' :  SW'ASW'A; 

Sec.  2! :  NW'ANE'A, 
E'/ii  E'A. 

Sec.  r, :  SW'ANE'A 

Sec.  3(  :  NW'ANE'A,  NE'ANW'A.N'ASE'A. 
SE'/  SE'A; 

Sec.  31  :  NE'ANE'A. 
T.  14  S.,  i.  26  E.. 

Sec.  U  :  Lot  2.  SW'ANW'A. 
r.  15  S..  ?.  25  £., 

Sec.  5:  Lot  8.  NE'ASW'A.  SW'ASE'A; 

Sec.  8:  NW'ANE'A.  SW'ANE'A.  N'/^SE'A. 
SE'/  SE'A: 

Sec.  1;  :  E'/iE'/^; 

Sec  2<  :  N'/^NE'A.  SW'ANE'A; 

Sec.  2'  :  W'/zNW'A.  SE'ANW'A.  E'/^SW'A; 

Sec.  3;  :  SW'ANE'A. 
T.  13  S..  I  26  £.. 

Sec.  3( :  I^ts  1  through  8. 
T.  14  S..  1.26E., 

Sec.  3( :  Lot  1.  2  &  3.  NW'ANW'A, 
SW',  iNW'A.  NW'ASW'A. 

Contai  ling  5.129.19  acres,  more  or  less. 

Note:  Publication  of  this  Notice  of  Realty 
Action  (NORA)  terminates  and  replaces  the 
NORA  published  und^r  serial  number  UTU- 
65199  onl  November  23. 1992.  in  Vol.  57.  No. 
220.  Pag^  53927  &  53928  of  the  Federal 
Register. 

The  p  irpose  of  the  land  exchange  is 
to  acqui  "e  private  land  located  in  the 
Book  CI  ffs  region  of  southeastern 
Uintah  (  k)unty,  Utah  in  exchange  for 
public  1  ind.  The  offered  private  land, 
known  1  [jcally  as  the  Cripple  Cowboy 
Ranch,  i  s  needed  to  consolidate  public 
land  ow  lership  within  the  Book  Cliffs. 
Acquisii  ion  of  the  offered  ranch 
propert]  will  enhance  resource 
manageiient  objectives  to  preserve 
crucial   iocky  Mountain  elk  calving 
areas;  pi  otect  habitat  for  mule  deer, 
black  be  ir,  and  other  wildlife  species; 
improve  and  protect  riparian  habitat; 
enhance  native  Fisheries  and  provide  for 
public  a  xess  and  recreational 
opportu  lities  for  future  generations^in 
the  Boo    Cliffs  region. 

The  p  iblic  land  will  be  used  to 
equalizf  land  values  for  the  offered 
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private  lands  within  the  Book  Cliffs 
pursuant  to  the  exchange  agreement 
between  RMEF  and  BLM.  The  exchange 
would  proceed  until  such  time  as  the 
values  of  the  public  and  private  lands 
reach  full  equalization. 

In  addition  to  acquiring  part  of  the 
Cripple  Cowboy  Ranch  via  land 
exchange,  riparian  lands  and  associated 
water  rights  for  portions  of  the  offered 
ranch  property  may  be  removed  from 
the  above  described  pool  of  private 
lands  to  allow  direct  purchase  by  the 
United  States. 

Disposal  of  the  selected  public  lands 
would  be  subject  to  the  following 
reservations  and  third  party  rights: 

Federal  Reservations 

1.  A  right-of-way  for  ditches  or  canals 
to  the  United  States  in  accordance  with 
43  U.S.C.  945. 

2.  Those  rights  for  the  138  kV  electric 
power  transmission  line  granted  to  the 
Western  Area  Power  Administration,  its 
successors  or  assigns,  by  R/W  grant,  U- 
0144547,  pursuant  to  the  Act  of 
December  5, 1924  (43  Stat.  672). 

3.  A  reservation  of  oil  and  gas  to  the 
United  States  for  those  public  lands 
with  moderate  to  high  potential  for  oil 
and  gas  minerals  together  with  the  right 
to  explore,  prospect  for,  mine,  and 
remove  same  under  applicable  law  and 
regulations. 

Third  Party  Rights 

1.  Those  rights  for  an  access  road 
granted  to  Robert  Young  by  right-of-way 
(R/W)  grant,  UTU-53930. 

2.  Those  rights  for  electric  powerline 
purposes  granted  to  Moon  Lake  Electric 
Association  by  R/W  grants,  UTU-50821 
and  UTU-53079. 

3.  Those  rights  for  telephone  line 
purposes  granted  to  the  Mountain  States 
Telephone  and  Telegraph  Company  by 
R/W  grant,  UTU-53097. 

4.  Those  rights  for  a  buried  water 
pipeline  granted  to  Sunshine  Irrigation 
Company  by  R/W  grant,  UTU-65121. 

5.  Those  rights  for  a  buried  water 
pipeline  granted  to  Jensen  Water  District 
by  R/W  grant,  UTU-53937. 

6.  Those  rights  for  an  access  road 
granted  to  Leonard  Heeney  by  R/W  , 
grant,  UTU-47456. 

7.  Those  rights  for  a  road  granted  to 
Uintah  County  by  R/W  grant,  UTU- 
71236. 

Oil  Sr  Gas  Leases 

Those  rights  granted  to  the  holders  of 
oil  and  gas  (O&C)  leases,  described 
below,  pursuant  to  the  Act  of  February 
25, 1920  (41  Stat.  437;  30  U.S.C.  181,  as 
amended): 

1.  O&G  lease.  U-65924,  leased  to 
Beard  Oil  Company,  Myers  W. 


Lockyard,  and  Petrowest  Exploration, 
Incorporated. 

2.  O&G  leases.  U-67262  &  U-66075, 
leased  to  Atlantic  RichHeld  and  Beard 
Oil  Company,  respectively. 

3.  O&G  lease,  U-66823,  leased  to 
Atlantic  Richfield. 

Grazing  Permits 

The  privilege  of  existing  grazing 
permittees  to  graze  their  livestock  on 
public  lands  encumbered  by  such 
permits  would  expire  two  years  from 
the  date  of  publication  of  the  Notice  of 
Realty  Action  in  the  Federal  Register, 
unless  the  permittees  choose  to  waive 
their  grazing  privileges  earlier. 

Floodplain 

Conveyance  of  these  lands  by  the 
Secretary  of  the  Interior  shall  not 
exempt  the  patent  holder  or  subsequent 
owners  of  title  hx)m  compliance  with 
applicable  Federal  or  State  law  and 
compliance  with  State  or  local  land  use 
plans,  including  floodplain  management 
restrictions. 

The  offered  private  land  will  be 
acquired  subject  to  the  following  third 
party  rights  and  reservations: 

1.  A  Class  "D"  Road  Resolution 
executed  by  the  Uintah  County 
Commission  recorded  April  22. 1992  as 
Entry  #92002016  in  Book  527  at  Page 
211  of  official  records  of  Uintah  County, 
Utah. 

2.  Any  oil,  gas,  and  mineral  rights  not 
reserved  to  the  United  Stales  of 
America. 

3.  Rights-of-way  and  easements  for 
roads,  ditches,  transmission  and  utility 
lines,  now  existing  on,  over,  under  or 
a<:ross  said  premises. 

4.  An  easement  in  favor  of  Northwest 
Pipeline  Corporation,  recorded 
September  19, 1979.  as  entry  No. 
171200,  in  the  official  records  of  Uintah 
County,  Utah. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  from  the  operation  of  the 
public  land  laws  and  the  mining  bws. 
except  for  mineral  leasing.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  two  (2)  years  from 
the  date  of  publication,  whichever 
oi.curs  first. 

For  a  period  of  45  days  from  the 
publication  date  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Vernal  District  Office,  170 
South  500  East.  Vernal.  Utah  84078. 

FOfl  RWrrHCR  IHFORMATIOM  CONTACT: 
Peter  Kempenich,  Natural  Resource 
Spe<:ialist,  Phone fSOl)  781-4432. 


Dated:  December  20, 1993. 
David  E.  Little, 
District  Manager. 
|FR  Dcx:.  94-5  Filed  1-13-94;  8:45  am| 
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National  Park  Servica 

Chickasaw  National  Racraatton  Araa; 
Park  Boundary 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice;  correction  of  park 
boundary. 

Public  Law  94-235  established 
Chickasaw  National  Recreation  Area  on 
March  17,  1976.  The  legislation 
sp>ecified  that  the  total  acreage  of  the 
recreation  area  may  not  exceed  10.000 
acres.  On  December  9.  1991.  a  notice  of 
a  change  in  the  boundary  was  published 
in  the  Federal  Register,  Vol.  56,  No. 
236,  page  64272.  This  notice  revised  the 
boundaries  of  the  area  as  depicted  on  a 
map  entitled  "Boundary  Map, 
Chickasaw  National  Recreation  Area." 
Drawing  No.  107/80027,  dated  April 
1991. 

During  the  process  of  transferring 
jurisdiction  from  the  Bureau  of 
Reclamation  to  the  National  Park 
Service  in  accordance  with  the  1965 
Memorandum  of  Agreement,  three 
errors  were  made  in  mapping  the 
original  boundary  and  these  errors  were 
perpetuated  in  subsequent  mappix>g. 
The  three  areas  requiring  correction  are 
described  as  follows: 

Boundary  Area  "A"  is  located  in  the 
NWV4  of  section  6,  Township  1  South, 
Range  3  East.  Indian  Meridian,  Murray 
County,  Oklahoma.  The  original 
boundary  is  revised  so  as  to  exclude 
41.16  acres  which  were  never  acquired 
by  the  Bureau  of  Reclamation  from  H.H. 
Thomas  or  C.W.  Purtle.  This  parcel  was 
never  intended  to  be  a  part  of  the 
Arbuckle  Reservoir  Project  according  to 
the  Memorandum  of  Agreement  and  the 
deed  records  for  the  project. 

Boundary  Area"B-l'*  is  located  in  the 
NEV4  of  seciion  6,  Township  1  South. 
Range  3  East,  Indian  Meridian,  Murray 
County,  Oklahoma.  The  original 
boundary  is  revised  so  as  to  delete  10.10 
acres  that  were  conveyed  to  Glenn 
Haines  by  the  United  States  of  America, 
as  recorded  on  May  27, 1966,  in  Book 
159,  page  619,  of  the  deed  records  of 
Murray  County,  Oklahoma. 

Boundary  Area  "B-rZ"  is  located  in 
the  NEV4  of  section  6,  Township  1 
South,  Range  3  East,  Indian  Meridian, 
Murray  County,  Oklahoma.  The  original 
boundary  is  revised  so  as  to  include 
10.00  acres  that  were  conveyed  to  the 
United  States  of  America  by  Glenn 


Haines  and  )anetta  Haines,  as  recorded 
on  May  27, 1966,  in  Book  159.  page  617,- 
of  the  deed  records  of  Murray  County, 
Oklahoma. 

In  summary,  one  change  will  add 
10.00  acres  and  2  changes  will  delete 
51.26  acres,  creating  a  net  decrease  of 
41.26  acres.  With  ftiese  corrections 
made  to  the  recreation  area  boundary, 
the  current  total  acreage  is  9,888.83.  The 
authority  for  implementing  this  action  is 
Public  Law  94-235  (90  Stat.  235.) 

Therefore,  notice  is  hereby  given  that 
the  boundary  of  Chickasaw  National 
Recreation  Area  should  be  revised  as 
described  above  and  delineated  on  a 
map  entitled  "Boundary  Map, 
Chickasaw  National  Recreation  Area." 
numbered  107/80,030  and  dated  January 
1993.  This  map  is  on  file  and  available 
for  inspection  in  the  Office  of  the 
National  Park  Service,  Depaitnwnt  of 
the  Interior,  the  Office  of  the  Southwest 
Region,  National  Park  Service,  and  the 
Office  of  the  Superintendent,  Chickasaw 
National  Recreation  Area. 

Dated:  September  23, 1993. 
John  E.  Cook. 

Rtigional  Director.  Southwest  Begion. 
IFR  Doc.  94-1024  Filed  l-lJ-94;  8:45  ami 
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Bureau  of  Reclamatton 

Coachatia  Canal  Lining  Preiaet, 
Riversida  and  Impartal  CounUaa,  CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  availabiUty  of  the  draft 
environmental  impact  statement/draft 
environmental  impact  report:  INT  DES- 
94-03. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  section 
21002  of  the  California  Environmental 
Quality  Act,  Reclamation  and  the 
Coachella  Valley  Water  District 
(Coachella)  have  issued  a  joint  draft 
environmental  impact  statement/draft 
environmental  impact  report  (DEIS/ 
DEIR)  on  a  proposed  canal  hning 
project.  The  project  involves  hning  the 
remaining  unlioed  sections  of  the  70- 
foot-wide  Coachella  Canal  between 
Siphons  7  and  14,  and  Siphons  15  and 
32,  while  the  canal  continues  to  deliver 
irrigation  water.  The  canal,  which 
delivers  Colorado  River  water  to 
Coachella.  lies  in  Riverside  and  Imperial 
Counties.  The  preferred  alternative  in 
the  DEIS/DEIR  is  to  line  the  existing 
canal  while  diverting  the  waterflow 
around  the  construction  area  by 
temporary  pipes. 
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Public  Law  100-675  authorizes  the 
Secretary  of  the  Interior  (Secretary)  to 
allow  lining  the  unlined  sections  of 
canal  in  order  to  make  the  conserved 
water  available  in  California.  No  Federal 
funds  ha\^e  been  authorized  for  the 
project.  In  accordance  with  Public  Law 
100-675,  Coachella  and  the 
Metropolitan  Water  District  of  Southern 
California  may  provide  non-Federal 
funding  for  the  project  under  contract 
with  the  Secretary.  Lining  the  canal 
would  reduce  seepage  by  approximately 
31,000  acre- feet  per  year. 

Mitigation  of  impacts  to  wetlands 
habitat  could  require  approximately 
5,000  acre-feet  per  year  from  the  canal; 
resulting  in  a  net  amount  of 
approximately  26,000  acre-feet  of 
conserved  water  per  year. 
DATES:  A  60-day  public  review  period 
commences  with  the  publication  of  this 
notice.  Written  comments  on  the 
document  may  be  submitted  to  the 
regional  director  at  the  address  below 
within  the  60-day  review  period. 
ADDRESSES:  Single  copies  of  the  DEIR/ 
DEIS  may  be  obtained  on  request  to  the 
regional  director  at  the  address  below: 

•  Regional  Director,  Bureau  of 
Reclamation,  Lower  Colorado  Region. 
PO  Box  61470,  Attention:  LC-150. 
Boulder  City,  NV  89006-1470; 
telephone:  (702)  293-6560. 

Copies  of  the  DEIS/DEIR  are  also 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Bureau  of  Reclamation,  Technical 
Liaison  Division,  U.S.  Department  of  the 
Interior,  1849  C  Street.  NW., 
Washington,  DC  20240;  telephone:  (202) 
208-4662. 

•  Bureau  of  Reclamation,  Denver 
Office  Library.  Building  67,  room  167, 
Denver  Federal  Center,  6th  and  Kipling. 
Denver,  CO  80225;  telephone:  (303) 
236-6963. 

•  Bureau  of  Reclamation,  Yuma 
Projects  Office.  7301  Calle  Agua  Salada. 
Yuma.  AZ  85366;  telephone:  (602)  343- 
8100. 

•  Metropolitan  Water  District  of 
Southern  California,  1111  Sunset 
Boulevard,  Los  Angeles,  CA  90012; 
telephone:  (213)  250-6518. 

•  Coachella  Valley  Water  District, 
comerof  Highway  111  and  Avenue  52, 
Coachella,  CA  92236;  telephone:  (618) 
398-2651. 

Libraries:  Public  libraries  located  in 
Coachella,  El  Centro,  Imperial,  Indio, 
San  Diego,  Brawley,  and  Los  Angeles 
(Main  Library),  Q^ifomia;  and  in  Yuma, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Environmental  Officer,  Bureau 
of  Reclamation,  Lower  Colorado  Region, 
PO  Box  61470,  Attention:  LC-150, 


Boulder 

telephone 

Richard 

District, 

92236; 


Cty 


Dated:  D^embcr 
Donald  R 
Deputy  Coiiip. 
|FR  Doc.  94  -984 
BILUNG  COM 
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Filed  1-13-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMIS 

Intent  To  Ingage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  t )  provide  notice  as  required 
by  49  U.S.p.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  c  >rporation  and  address  of 
principa   office:  Mountaire 
Corpora  ion,  204  E.  4th  Street,  P.O. 
Box  572  ),  North  Little  Rock,  AR 
72119,  £  tate  of  Incorporation: 
Arkansa ;. 

2.  Wholly- awned  subsidiaries  which 
will  pari  icipate  in  the  operations  and 
states  of  incorporation:  (i)  Mountaire 
Farms  of  Delmarva,  Inc.  State  of 
Incorpo^tion:  Delaware,  (ii)  Royal 
Quality  ='oods.  Inc.  State  of 
Incorpoi  ation:  Maryland. 

Sidney  L.  Sfickland,  |r.. 

Secretary. 

[PR  Doc.  944-1012  Filed  1-13-94;  8:45  ami 
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[Finance  D<  cket  No.  32431  ] 

PatricKD.  3roe — Continuance  in 
Control  E]  emption — Central  Kansas 
Railway,  L  mited  Liability  Co. 

Patrick  1 1.  Broe  (Mr.  Broe).  a 
noncarrier  has  filed  a  notice  of 
exemption  to  continue  in  control  of 
Central  Ka  isas  Railway,  Limited 
Liability  C  )mpany  (CKRLLC),  upon 
CKRLLC's  aecoming  a  rail  carrier. 

CKRLLC ,  a  noncarrier,  has 
concurreni  ly  filed  a  notice  of  exemption 
in  Finance  Docket  No.  32430.  Central 
Kansas  Railway,  Limited  Liability 
Company-|-Acquisition  and  Operation 
Exemptioij— Central  Kansas  Railway, 
Inc.,  and  Certain  Incidental  Line 
Segments  4f  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  and 
Burlington  Northern  Railroad  Company, 
to  acquire  md  operate:  (1)  All  of  the  rail 
lines  of  Ce  itral  Kansas  Railway.  Inc. 
(CKR),  loc  ted  in  Kansas^nd  Oklahoma; 
(2)  two  rai  lines  in  Kansas  from  The 


JMI 


Atchison,  Topeka  and  Santa  Fe  Railway 
Company  (Santa  Fe);  (3)  one  rail  line  in 
Kansas  from  the  Burlington  Northern 
Railroad  Company;  and ,(4)  incidental 
trackage  rights  over  six  segments  of 
track  owned  by  Santa  Fe,  one  segment 
of  track  owned  by  Union  Pacific 
Railroad  Company,  one  segment  of  track 
owned  by  Missouri  Pacific  Railroad 
Company,  and  one  segment  of  track 
owned  by  St.  Louis  Southwestern 
Railway  Company.  The  parties  intended 
to  consummate  that  transaction  on 
December  28, 1993,  or  later. 

Mr.  Broe  is  a  noncarrier  individual 
who  will  directly  control  CKRLLC  upon 
its  becoming  a  carrier.  Mr.  Broe  also 
directly  controls  Panhandle  Northern 
Railroad  Company  (exempted  in 
Finance  Docket  No.  32377),  The  Broe 
Companies.  Inc.,  a  holding  company 
that  directly  controls  CKR,  and 
noncarriers  Great  Western  Railway 
Company  (Great  Western)  and  Railco. 
Inc.  (Railco).  Great  Western  directly 
controls  rail  carriers.  Great  Western 
Railway  of  Colorado,  Inc.,  Great  Western 
Railway  Company  of  Iowa.  Inc..  and 
Great  Western  Railway  of  Oregon.  Inc. 
Railco  controls  noncarrier  Chicago  West 
Pullman  Transportation  Company, 
which  in  turn,  controls  six  class  III 
railroads:  Chicago  West  Pullman  & 
Southern  Railroad  Company,  Georgia 
Woodlands  Railroad  Company. 
Newburgh  &  South  Shore  Railroad 
Company.  Chicago  Rail  Link, 
Manufacturers*  Junction  Railway 
Company,  and  Kansas  Southwestern 
Railway  Company.  The  existing 
common  control  relationship  among 
these  carriers  is  discussed  in  Finance 
Docket  No.  32362. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3).  It 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family.  The  purpose  of  this 
transaction  is  to  have  the  assets  of  CKR 
transferred  to  CKRLLC,  a  limited 
liability  corporation,  for  estate  planning 
purposes. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control— Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Karl  Morell,  Taylor,  Morell  &  Gitomer. 


suite  210,  919  18th  St.,  NW.. 
Washington,  DC  20006. 

Decided:  January  6, 1994. 
By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr.. 

Secretory. 

IFR  Doc.  94-1013  Filed  1-13-94;  8:45  am| 
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[Docket  No.  AB-167;  Sub-No.  1125] 

Consolidated  Rail  Corporation— 
At>andonment— Between  Warsaw  and 
Valparaiso,  in  Kosciusko,  Marshall, 
Starke,  La  Porte  and  Porter  Counties, 
IN 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
permit  Consolidated  Rail  Corporation 
(Conrail).  to  abandon  its  61-mile  rail 
line  known  as  the  Fort  Wayne  Line, 
from  milepost  363.0  near  Warsaw  to 
milepost  424.0  near  Valparaiso,  in 
Kosciusko.  Marshall,  Starke,  La  Porte 
and  Porter  Counties,  IN. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  publication  of  this  notice 
the  Commission  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  rail 
service  to  continue;  and  (2)  it  is  likely 
that  such  assistance  would  fully 
compensate  Conrail. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 
Conrail  within  10  days  after  publication. 

Any  offers  of  financial  assistance 
must  be  filed  with  the  Commission  and 
Conrail  no  later  than  10  days  from  the 
date  of  publication  of  this  Notice.  The 
following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
'Section  of  Legal  Counsel,  AB-OFA". 
Any  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  December  21, 1993. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Simmons.  Commissioners 
Phillips  and  Philbin.  Chairman  McDonald 
commented  with  a  separate  expression. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

IFR  Doc.  94-1105  Filed  1-13-94;  8:45  am) 
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[Finance  Docket  No.  32441] 

Peter  A.  Qllbertson,  Et  at.— 
Continuance  in  Control  Exemption- 
Louisville  &  Indiana  Railroad  Co. 

Peter  A.  Gilbertson,  H.  Terry  Hearst, 
Bruce  A.  Lieberman,  R.  Lawrence 
McCaffrey,  Jr.,  and  Harold  F.  Parmly, 
noncarrier  individuals,  have  filed  a 
notice  of  exemption  to  continue  in 
control  of  Louisville  &  Indiana  Railroad 
Company  (URC)  when  it  becomes  a 
carrier. 

URC  concurrently  filed  a  notice  of 
exemption  in  Louisville  &  I.  R.  Co. — 
Acq.  and  Oper.  Exemp. — Consolidated 
Rail  Corp.,  Finance  Docket  No.  32440,  to 
acquire  and  operate  approximately  115 
miles  of  rail  line  owned  by  Consolidated 
Rail  Corporation  in  Indiana  and 
Kentucky.  URC  expects  to  consummate 
the  transaction  on  or  about  March  12. 
1994. 

Four  of  the  filing  parties  are  officers 
or  directors  of  the  Chicago,  SouthShore 
&  South  Bend  Railroad  (CSS),  a  class  m 
rail  carrier  operating  in  Indiana  and 
Illinois.  All  are  minority  shareholders  in 
CSS's  corporate  general  partner, 
SouthShore  Corporation  (a  noncarrier), 
and  three  are  officers  and  directors  of 
that  entity  as  well.  The  parties  state  that: 
(1)  The  railroads  will  not  connect  with 
each  other  or  with  any  railroads  in  their 
corporate  family;  (2)  the  continuance  in 
control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  railroad  in  their  corporate  family; 
and  (3)  the  transaction  does  not  involve 
a  class  I  carrier.  The  transaction  is 
therefore  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  I.CC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Adam  M.  Mycyk.  Weiner.  Brodsky, 
Sidman  &  Kider,  P.C.,  suite  800, 1350 
New  York  Avenue,  NW..  Washington. 
DC  20005-4797. 

Decided:  January  7, 1994. 

By  the  Commission,  David  M.  Konschnili, 
Director,  OHlce  of  Proceedings. 
Sidney  L.  Stridduid,  Jr., 
Secretary.    . 
IFR  Doc.  94-1014  Filed  1-13-94;  8:45  am] 
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[Finance  Docket  No.  32439] 

Summit  View  Corp.— Continuanc*  in 
Control  Exemption— Tha  Warran  ft 
Trumtxill  Railroad  Co. 

Summit  View  Corporation  (Summit), 
a  noncarrier  holding  company,  has  filed 
a  notice  of  exemption  to  continue  in 
control  of  the  Warren  &  Trumbull 
Railroad  Company  (WTRM),  upon 
WTRM  becoming  a  class  III  rail  carrier. 

WTRM  has  concurrently  filed  a  notice 
of  exemption  in  The  Warren  &  Trumbull 
Railroad  Company — Operation 
Exemption — Rail  Une  in  Trumbull 
County,  OH,  Finance  Docket  No.  32438. 
to  operate  over  5.28  miles  of  rail  line 
under  contract  with  the  Mahoning 
Valley  Economic  Development  Rail 
Corporation  (EDRC).  The  parties  intend 
to  consummate  the  transaction  on  or 
soon  aftm-  the  effective  date  of  the 
exemption. 

Summit  controls  three  other 
nonconnecting  class  III  rail  carriers 
operating  in  Ohio:  Ohio  Central 
Railroad,  Inc.,  Ohio  Southern  Railroad. 
Inc.  and  the  Youngstown  &  Austintown 
Railroad,  Inc. 

Sununit  states  that:  (1)  The  properties 
operated  by  these  four  carriers  do  not 
connect  with  each  other;  (2)  the 
continuance  in  control  is  not  a  part  of 
a  series  of  transactions  that  would 
connect  the  four  railroads  with  each 
other  or  any  other  railroad  currently 
controlled  by  Summit;  and  (3)  the 
transaction  does  not  involve  a  class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist.. 
360  I.CC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  by 
with  the  Commission  and  served  on: 
Kelvin  J.  Dowd,  Esq.,  Slover  &  Loftus. 
1224  Seventeenth  Street,  NW.. 
Washington,  DC  20036. 

Decided:  January  7, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Striddand,  Jr.. 
Secretary. 

IFR  Doc.  94-1015  Filed  1-13-94;  8:45  am) 
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[Financ*  Docket  No.  32438] 

The  Warren  &  Trumbull  Railroad 
Co. — Operation  Exemption — Rail  Line 
in  TnunbuU  County.  OH 

Warren  &  Trumbull  Railroad 
Company  (WTRM),  a  noncarrier,  has 
filed  a  notice  of  exemption  to  op>erate 
over  5.28  miles  of  rail  line  between 
milepost  89.10  at  E)eforest  Junction,  OH 
and  milepost  94.38  at  North  Warren, 
OH,  under  a  contract  with  the  Mahoning 
Valley  Economic  Development  Rail 
Corporation  (EDRC).  The  parties  intend 
to  consummate  the  transaction  on  or 
soon  after  the  effective  date  of  the 
exemption. 

The  subject  line,  currently  owned  by 
CSX  Transportation,  Inc.  (CSXT),  was 
approved  for  abandonment  by  the 
Commission  in  CSX  Transportation, 
Inc. — Abandonment — Between  Deforest 
Junction  and  North  Warren  in  Trumbull 
County,  OH,  Docket  No.  AB-55  (Sub- 
No.  449),  (ICC  served  Feb.  12, 1993). 
EDRC,  a  quasi-public  regional  economic 
development  entity,  will  purchase  the 
line  from  CSXT  prior  to  WTRM's 
commencement  of  rail  carrier  service. 
WTRM  will  operate  over  the  line  as  a 
common  carrier  by  rail  serving  shippers 
local  to  the  line,  and  will  interchange 
traffic  with  CSXT  at  Deforest  Junction. 

The  transaction  is  related  to  a  notice 
of  exemption  concurrently  filed  in 
Summit  View  Corporation — 
Continuance  in  Control  Exemption — 
The  Warren  8t  Trumbull  Railroad 
Company.  Finance  Docket  No.  32439 
wherein  Summit  View  Corporation 
(Summit)  seeks  to  continue  in  control  of 
WTRM  and  three  other  class  UI  railroads 
upon  WTRM  becoming  a  class  III  rail 
carrier." 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Kelvin  J. 
Dowd.  Esq.,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW.,  Washington, 
DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  7, 1994. 
By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland.  Jr.. 

Secretary. 

(PR  Doc  94-1016  Filed  1-13-94;  8:45  am) 
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■  WTRM  i«  a  subsidiary  of  Sununtt.  a  noncarrier 
holding  company  which  controls  Ohio  Central 
Riiilroad.  Inc.,  Ohio  Southern  Railroad.  Inc.  and  the 
Youngstown  k  Austintown  Railroad,  Inc.,  none  of 
%  Sich  «n>uld  connect  with  WTRM. 


DEPAF  TMErn*  OF  JUSTICE 

Notice  Df  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Enviroimental  Response, 
Compe  nsation,  and  Liability  Act 
("CER<  tLA") 

In  ao  lordance  with  E)epartmental 
policy,  aotice  is  hereby  given  that  a 
propose  td  consent  decree  in  United 
States  f .  Wauconda  Sand  &■  Gravel  Co.. 
was  lodged  on  December  23,  1993  with 
the  Un:  ted  States  District  Court  for  the 
Northe  n  District  of  Illinois.  The 
proposi  id  consent  decree  would  resolve 
civil  claims  that  the  United  States  has 
asserted  against  17  defendants  under 
Sectiod  107  of  CERCLA,  42  U.S.C.  9607, 
for  reimbursement  of  response  costs 
incurrep  in  connection  with  the 
Waucotda  Sand  &  Gravel  Site  in  Lake 
County;  Illinois. 

The  froposed  consent  decree  requires 
defendants  to  pay  $566,448.15  to  the 
Hazardous  Substances  Superfund  as 
reimbursement  for  respKjnse  costs 
incurred  at  the  Site  through  March  31, 
1989. 1  nder  the  proposed  decree,  this 
sum  w]  1  be  paid  in  two  installments, 
the  last  of  which  is  due  within  180  days 
after  en  try  of  the  consent  decree.  The 
proposi  id  consent  decree  also  requires 
defendi  ints  to  reimburse  oversight  costs 
incurre  i  by  the  United  States 
Enviroi  imental  Protection  Agency  ("U.S. 
EPA")  after  March  31. 1992  in 
monitoring  compliance  with  a 
December  19, 1989  administrative  order 
issued  pursuant  to  section  106  of 
CERCLA,  42  U.S.C  9606.  In  addition, 
the  pr(H)osed  consent  decree  provides 
that  defendants  will  reimburse  any  costs 
incurrep  by  the  United  States  in 
enforcing  terms  of  the  decree. 

The  ^partment  of  Justice  will 
receive^  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice]  Washington,  DC  20530,  and 
shouldjrefer  to  United  States  v. 
Waucohda  Sand  &■  Gravel  Co..  No.  93- 
C-763^  (N.D.  111.)  and  DOJ  Ref.  No.  90- 
11-2-1B3A. 

The  proposed  Consent  Decree  may  be 
examiiiad  at  any  of  the  following  oHlces: 
(1)  ThejOffice  of  the  United  States 
Attorney,  Northern  District  of  Illinois, 
219  Soiith  Dearborn  Street,  Chicago 
Illinois  60604;  (2)  the  Region  V  office  of 
U.S.  EF  A,  77  West  Jackson  Blvd., 
Chicag^,  Illinois  60604-3590;  and  (3) 
the  Consent  Decree  Library,  1120  G 
Street.  NW..  4th  floor.  Washington.  DC 
20005.   202)624-0892.  A  copy  of  the 
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proposed  consent  decree  may  be 
obtained  in  p>erson  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
NW.,  4th  floor,  Washington.  DC  20005. 
In  requesting  a  copy  please  enclose  a 
check  in  the  amount  of  $75.75  (25  cents 
per  page  reproduction  costs)  payable  to 
"Consent  Decree  Library." 
John  C  Cruden, 

Chinf,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-929  Filed  1-13-94;  8:45  ami 
BtLUNG  CODE  4410-01-M 


Antitrust  Division 

Pursuant  to  ttie  National  Cooperative 
Research  and  Production  Act  of 
1993— EHC  Technologies 
Consortium — Electrical  Energy-Source 
Alternatives 

Notice  is  hereby  given  that,  on 
October  18, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  cooperative  research 
project  entitled  "EHC  Technologies 
Consortium — Electrical  Energy-Source 
Alternatives."  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  Centro  Ricerche  Fiat — 
Motori,  Torino,  Italy;  BMW  of  North 
America,  Inc..  Montvale.  NJ;  Honda  R&D 
Co..  Ltd.,  Hagamachi,  Japan;  and  Emitec 
GmbH,  Lohmar,  Germany.  The  general 
areas  of  planned  activities  are  the 
definition  of  electrically  heated  catalysts 
(EHC)  parameters,  acquisition  and  the 
bench  testing  of  EHC  energy  sources,  as 
well  as  the  development  of  energy 
source  devices  and  finally  on-vehicle 
application  and  EHC  evaluation;  in 
order  to  evaluate  deep-cycle  lead-acid 
battery,  bipolar  lead-acid  battery,  nickel- 
cadmium  battery  and  ultracapacitors  for 
use  in  EHC  and  further  evaluate  the 
status  of  other  advanced  battery 
technologies  so  as  to  select  battery 
candidates  which  can  provide  the 
necessary  energy  requirements 
repetitively  to  heat  the  catalytic 
converter  at  engine  start-up  to 


substantially  reduce  cold-start 

emissions. 

loseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  94-933  Filed  1-13-94;  8:45  am] 

BILUNO  CODE  4410-ei-M 


Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993— Petroleum  Environmental 
Research  Forum  Project  No.  93-02 

Correction 

In  notice  document  93-23322 
appearing  on  page  49530  in  the  issue  of 
Thursday,  September  23. 1993,  in  the 
third  column,  in  the  first  paragraph,  in 
the  twenty-second  (22nd)  line,  "Exxon 
Research  and  Engineering  Company, 
Florham  Park,  NJ"  should  be  inserted 
before  "and  BP  Research.  Cleveland. 
OH". 

loseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-931  Filed  1-13-94;  8:45  am) 

BILUNO  CODE  441»-01-M 


Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993— Spinal  Implant  Manufacturers 
Group 

Notice  is  hereby  given  that,  on 
December  8. 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Spinal  Implant  Manufacturers  Group 
("SIMG")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  AMS,  Hayward,  CA;  AcroMed 
Corporation,  Cleveland,  OH;  American 
Medical  Electronics.  Inc..  Richardson. 
TX;  Aesculap.  Robin.  CA;  Stryker 
Instruments.  Kalamazoo.  MI;  Acufex 
Microsurgical,  Inc.,  Mansfield,  MA; 
Advanced  Spine  Fixation  Systems,  Inc.. 
Cypress,  CA;  Cross  Medical  Products, 
Inc.,  Columbus,  OH;  Osteotech,  Inc.. 
Shrewsbury,  NJ;  Ace  Medical  Company, 
Los  Angeles,  CA;  Synthes  U.S.A.,  Paoli, 
PA;  Electro-Biology,  Inc.,  Parsippany, 
NJ;  Smith  &  Nephew  Richards,  Inc., 
Memphis,  TN;  and  Sofamor  Danek 
Group,  Inc.,  Memphis,  TN.  The  SIMG 
was  formed  to  promote  the 
development,  safety  and  effectiveness. 


and  regulatory  approvals  of  medical 
devices  known  as  spinal  implants 
through  a  variety  of  activities,  including 
research  and  the  collection,  analysis, 
and  dissemination  of  information 
related  to  spinal  implants, 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-934  Filed  1-13-94;  8:45  am| 

BILUNO  CODE  4410-01-M 


Pursuant4o  the  National  Cooperative 
Research  and  Production  Act  of  1993 
Feasibility  of  Catalytic  Preheating 
Using  Latent  Heat  Energy  Storage 

Notice  is  hereby  given  that,  on 
October  18, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  the  research  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Daimler  Benz,  Stuttgart,  Germany; 
Nissan  Motor  Company,  Ltd..  through 
Nissan  Research  and  [development,  Inc., 
Farmington,  MI;  and  Nippon  Shokubai, 
Hyogo,  Japan.  The  objective  of  the 
research  project  is  to  investigate  the 
feasibility  of  preheating  on  automotive 
exhaust  catalytic  converter  using  stored 
thermal  exhaust  energy  through  the 
evaluation  of  several  reactor  designs 
using  various  storage  media  such  as 
packed  beds  and  phase  change 
materials,  so  as  to  define  the  medium's 
operating  conditions;  obtain  and 
analyze  potential  media;  design  and 
evaluate  a  variety  of  storage  beds; 
examine  insulation  and  heat  transfer 
aspects  of  the  storage  medium  and 
container  design;  and  outline  a 
prototype  system  for  implementation  on 
a  vehicle.  Membership  in  the  project 
remains  open,  and  the  parties  intend  to 
file  additional  written  notification 
disclosing  all  changes  in  membership  to 
the  group  research  project. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc  94-932  Filed  1-13-94;  8:45  am) 

BILLINC  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum 

Notice  is  hereby  given  that,  on 
October  27, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301,  et  seq.  ("the  Act"),  the 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  91-05. 
titled  "Basic  Principles  and  Control  of 
Refinery  Emulsion  Formation- Part  2", 
has  filed  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  membership 
change.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  Petro  Canada.  Calgary. 
Alberta  T2P  3E3  Canada  has  become  a 
participant  in  PERF  Project  No.  91-05. 

No  other  changes  have  been  made  in 
either  membership  or  the  planned 
activities  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
participants  intend  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  March  16. 1992.  the  participants 
filed  the  original  notification  pursuant 
to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  April  30,  1992 
(57FR  18528). 

The  last  notification  was  filed  with 
the  Department  on  July  10, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  21, 1992  (57  FR  38067). 

Information  regarding  participation  in 
this  project  may  be  obtained  from 
William  J.  Tracy.  Mobil  Research  and 
Development  Corporation.  P.O.  Box  480. 
600  Billingsport  Road.  Paulsboro,  NJ 
08066-0480. 
Joseph  H.  Widmar. 

Director  of  Operations  Antitrust  Division. 
IFR  Doc.  94-930  Filed  1-13-94;  8:45  ami 
BILLING  COOE  441fr41-M 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
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accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  arid  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Govenunent  Printing 
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document  entitled 
iVage  Determinations  Issued 
Davis-Bacon  And  Related 
sh4ll<be  the  minimum  paid  by 
and  subcontractors  to 
mechanics. 
,  organization,  or 
governmehtal  agency  having  an  interest 
in  the  rat(  s  determined  as  prevailing  is 
encourage  d  to  submit  wage  rate  and 
fringe  ber  efit  information  for 
considera  ion  by  the  Department. 
Further  ir  formation  and  self- 
explanato  -y  forms  for  the  purpose  of 
submittin  ;  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employm  jnt  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Deti  rminations,  200  Constitution 
Avenue,  I  "W.,  room  S-3014. 
Washingti  »n,  DC  20210. 

New  Gen(  ral  Wage  Determination — 
Decisions 
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Volume  I 

Kentucky: 
KY9300<ll 
KY9300q2 
KY9300q3 
KY9300C4 
KY9300C  5 
KY9300C  5 
KY9300C7 
KY9300J  5 
KY93002  7 
KY93002  B 
KY93002  9 
KY9300^ 
KY93003|5 
KY9300S4 


Massachus  itts 
MA9300tl  (Feb. 

New  York: 
NY9300(|7  (Feb. 

West  Virgij  ia 
WV930O  13  (Feb 

Volume  II 
Iowa: 
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Volume  11 

Wisconsin; 
WI9300a  >  (Jan.  14, 1994) 

Modificat  on  to  General  Wage 
Determini  ition  Decisions 


fiber  of  decisions  listed  in  the 

Printing  Office  document 
'  Jeneral  Wage  Determinations 
Un  der  the  Davis-Bacon  and 
:ts"  being  modified  are  listed 
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19. 1993) 
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19. 1993) 
19. 1993) 
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IA930002  (Feb.  12.  1993) 

Minnesota: 

MN930007  (Feb.  12, 1993) 

MN930008  (Feb.  12.  1993) 

MN930015(Feb.  12.1993) 
New  Mexico: 

NM930001  (Feb.  12. 1993) 
Texas: 

TX930081  ()ul.  7.  1993) 
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Colorado: 
CO930018  (Aug.  13.  1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Lssued  Under  The  Davis- 
Bacon  Act  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  7th  day  of 
January  1994. 

Alan  L.  Moss. 

Director.  Division  of  Wage  Determinations 
|FR  Doc.  94-801  Filed  1-13-94;  8:45  am) 

BILUNG  CODE  4510-27-M 


Employment  and  Training 
Administration 

[TA-W-29.065,  TA-W-29,066] 

Penetrators,  Inc.,  Midland  and 
Houston,  Texas;  Negath/e 
Detemfiination  on  Reconsideration 

On  December  13, 1993,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  of  the  subject  firm.  This 
notice  was  published  in  the  Federal 
Register  on  December  27, 1993  (58  FR 
68440). 


The  former  workers  stated  that  the 
workers  produced  crude  oil  and  natural 
gas  and  should  be  certified. 

New  findings  on  reconsideration 
show  that  the  workers  perform 
downhole  drilling  and  stimulation 
services  to  rejuvenate  new  and  existing 
oil  wells.  These  services  are  provided  to 
unaffiliated  production  firms  in  the  oil 
and  gas  industry.  The  predominate 
portion  of  their  services  is  f>erformed  on 
old  wells.  Only  a  small  portion  of  their 
work  is  performed  on  new  v^lls. 
Accordingly,  the  workers  do  not  meet 
the  on-site  requirements  for  drilling 
exploration  services  necessary  for  a 
worker  group  certification. 

Further,  the  price  of  oil  is  not  a 
worker  group  eligibility  criterion  for 
certification  under  the  Trade  Act  of 
1974.  Accordingly,  a  decline  in  the 
price  of  crude  oil,  in  itself,  would  not 
form  a  basis  for  a  worker  group 
certification. 

The  Trade  Act  was  not  intended  to 
provide  TAA  benefits  to  everyone  who 
is  in  some  way  affected  by  increased 
imports  but  only  to  those  who 
experienced  a  decline  in  sales  or 
production  and  employment  and  an 
increase  in  imports  of  like  or  directly 
competitive  products  which  contributed 
importantly  to  declines  in  sales  or 
production  and  employment. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  Penetrators,  Inc.,  in 
Midland,  Texas  and  Houston,  Texas. 

Signed  at  Washington.  DC.  this  4th  day  of 
lanuary  1994. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  6' Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  94-990  Filed  1-13-94;  8:45  am| 
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[TA-W-28.968] 

Plains  Petroleum  Operating  Co., 
Southern  District,  Midland,  Texas; 
Revised  Determination  on 
Reconsideration 

On  December  22, 1993,  the 
E)epartment  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  of  the  Plains  Petroleum 
Operating  Company,  Southern  District, 
in  Midland,  Texas.  The  notice  will  soon 
be  published  in  the  Federal  Register. 

Investigation  findings  show  that  the 
company  submitted  corporate  sales  and 
production  data  instead  of  data  for  the 


Southern  District  of  Plains  Petroleum 
Operating  Company  in  Midland,  Texas. 

The  new  findings  on  reconsideration 
show  that  crude  oil  and  natural  gas  sales 
and  production  decreased  in  the  12 
month  p>eriod  ending  in  )uly  1993 
compared  to  the  same  perioid  in  1992. 

Other  findings  on  reconsideration 
show  substantial  worker  separations  in 
1993. 

U.S.  imports  of  crude  oil  and  natural 
gas  increased  in  1992  compared  to  1991 
and  in  the  first  six  months  of  1993 
compared  to  the  same  period  in  1992. 

The  Department's  survey  showed 
major  customers  reducing  their 
purchases  of  crude  oil  from  the  Midland 
facility  and  increasing  their  purchases 
of  imported  crude  oil. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtaii>ed  on  reconsideration  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  production  of  crude  oil  and  natural 
gas  in  the  Southern  District  of  Plains 
Petroleum  Operating  Company  in 
Midland,  Texas  contributed  importantly 
to  the  total  or  partial  separation  of 
workers  at  the  Plains  Petroleum 
Operating  Company.  In  accordance  with 
the  provisions  of  the  Trade  Act -of  1974, 
I  make  the  following  revised 
determination: 

All  workers  of  the  Plains  Petroleum 
Operating  Company  Southern  District,  in 
Midland,  Texas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  3, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
theTrade  Act  of  1974. 

Signed  at  Washington.  DC,  this  27lh  day 
of  Dumber  1993. 
Mary  Ann  Wyrach, 

Director.  Unemployment  Insurance  Service. 
jFR  Doc  94-991  Filed  1-13-94;  8:45  am) 
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Attestations  Filed  by  Faculties  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
POL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 


Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  PubKc 
Disclosure  Room,  U.S.  Employment 
Service.  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue 
^AV.,  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  o^ice  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration. 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestaboa  Process 

Chief,  Division  of  Foreign  Labor 
Certifications.  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  shall  be  made  to  the  Chief. 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  NationaHty  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aKens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (0.5.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  «vitb  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504.  55  FR  50500 
(December  6. 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facihties  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 
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The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
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are  listed,  to  aid  public 
[n  addition,  attestations  and 
short  explanatory  statements 
full  supporting 
document  ition)  are  available  for 
inspectioi  at  the  address  for  the 
Employmi  snt  and  Training 
Administi  ation  set  forth  in  ADDRESSES 
section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  i  particular  attestation  or  a 
facility's  a|ctivities  under  that 


attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC.  this  7th  day  of 
December  1993. 
Robert  A.  Schaeril, 
Director.  United  States  Employment  Service. 


Division  of  Foreign  Lab  3r  Certifications  Approved  Attestations 

(11/01/93  to  11/30/93] 


Mr.  Wenceslao  P.  Javier.  WPJ  Health  Care  Recnjiter,  849  L^tgti  Avenue,  Chula  Vista  91913.  619-421-1526  . 

Mr.  Guy  R.  Seaton,  St  Luke's  Subacute  Care  Hosprtal  &  Nursing  Centre,  San  Leandro,  04578  510-357-6351 

Ms.  Judy  Williams,  International  Nurses  Who  Care  Inc.,  Woodland  95695,  916-661-1493 

Mr.  Steven  Dunton.  Pleasant  View  Conval.  Hosp..  22590  Vo«s  Avenue,  Cupertino  95014,  408^253^9034 

Mr.  Jesus  Ramirez.  Monterey  ParV  Dialysis  Ctr.,  Inc..  Monterey  Park  91754,  213-780-8787  .. 

Ms.  Marlene  Z.  Robertson.  Golden  Cross  Health  Care  of  Santa  Cruz.  San  Diego.  92127,  408^79^958 

Ms.  Kelly  C.  Morgan,  Mercy  Hospital  and  Health  Services,  Merced  95340.  209-384-6523 

Mr.  Robert  V.  Duckett,  Cornpetent  Care,  P.O.  Box  984,  Carmel  Valley  93924,  408-659-3896 

Mr.  Kent  Berkey,  North  Valley  Nursing  Ctr.,  7660  Wyngate  Sfreet,  Tujunga  91042,  818-352-1454 

Mr.  Richard  A.  GoW,  Granada  Hills  Community  Hospital.  1i>445  Balboa  Blvd.,  Granada  Hills  91344,  818^360^ 

Ms.  June  Hernandez.  Ctoverleaf  Healthcare  Ctr..  c/o  17199 '  V  Bernardo  Dr.  A-108.  San  Diego  92127,  909-658- 
9441. 

Ms.  Marietta  V.  Trasmonte,  Nurse  Well  &  Care.  723  N.  Gram  srcy  Place  #2,  Los  Angeles  90038,  213^69-5505 
Mr.  Jeffrey  K.  Stadnik,  Community  &  Mission  Hospitals  of  ^untington  Park.  Huntington  Park  90255  213-583^ 

1931. 
Mr.  Robert  C.  Shaw,  Irvine  Medical  Center,  10200  Sand  Canyon  Avenue,  Irvine  92718,  714-753-2000 

Ms.  June  Hernandez,  Cloverieaf  Enterprises,  c/o  17199  W  B*mardo  Dr.,  San  Diego  92127  909-845-1606 

Mr.  Michael  S.  Schrader,  Bndgeport  Hospital.  267  Grant  Street,  Bndgeport  06610  203-384-3005 

Mr.  Peter  Madden.  Fairview  Health  Care  Faality,  181  CWton  Street,  New  Haven  06513,  203-467-1666 

Mr.  Mark  Chastang,  District  of  Columbia  General  Hospital,  Washington  20003.  202-675-5039 

Mr.-Duncan  Moore.  Tallahassee  Menwial  Regl.  Medical  Ctr..  Tallahassee  32308,  904-681-5250 

Mr.  C.  Scott  Campbell,  Highlands  Reg'l.  Med.  Ctr.,  P.O.  Drawer  2066.  Setxing  33871,  813-385-6101 

Ms.  Alrce  Dessasau,  The  Ambrosia  Home,  1709  Taliaferro  Ayenue,  Tampa  33602  813-223-4623 

Mr.  Jeffrey  P.  Winger,  Plantation  General  Hosp.,  401  NW  42nd  Avenue.  Plantation  33317  305-797^50 

Ms.  Sharon  L.  Roush,  Palm  Beaches  Medical  Ctr.,  2201  45tt»  Street.  West  Palm  Beach,  33407,  407-863-3820 

Ms.  Joyce  E.  Pkxjrde,  Heartland  Health  Care  Ctr.,  Mianii  Lakes,  Hialeah  33015,  305-625-9857 
Ms.  Maxcine  Darville,  Okeechobee  Council  on  Aging,  Inc.,  Pahokee  33476.  407-924-5561 

Mr.  Fe  A.  Hanvivatpong,  Ultimate  Care,  Inc.,  5241  Jog  Une,  Delray  Beach  33484  407-496^7993 

Mr.  Richard  P.  Blinn,  Hillhaven  Rehabilitation  Ctr.,  2629  Deipcado  Blvd.,  Cape  Coral  33904  81 3-574-^'34' 

«  ^'^'^  ^-  ^''""'  ^6"Ofa^  House-Hillhaven.  945  Central  Park  Blvd.,  North,  Boca  Raton  33428  407^83^ 
0498. 

Mr.  Richard  P.  Blinn,  Orlando  Memorial  Conv.  Ctr..  The  Hillhiven  Corp.,  Orlando  32806  407-423-1612 

Mr.  Isaac  Mizrahi,  Jackson  Manor  Nursing  Home.  Inc.,  Miami  33136,  305-314-0280 

Mr.  Isaac  Mizrahi,  Snapper  Creek  Nursing  Home,  9200  SW  8(7  Avenue,  Miami  33156  3b5^27i-T3T3 

Mr.  ^aac  Mizrahi,  El  Ponce  De  Leon  ConvaJ.  Ctr.,  Eastman  ftehab  Dr.,  Inc.,  Miami  33130  305-545-5417 

Mr.  Gary  W.  deVane,  Center  for  Infertility  &  Reproductive  Medicine.  Orlando  32804  407-740-0909 

Ms.  Marian  Shaw.  Dettona  Healthcare  Ctr.,  1851  Elkcam  Blvd.,  Deltona  32725  904-789-3769 

Mr.  Emil  P.  Miller,  Metropolitan  General  Hospital,  Florida  CHS,  Inc.,  Pinellas  Park  34665  81 3-54'5^73Cl6 

^^■^!^J- ^^1°^^^°°^  Samaritan  Medical  Ctr.,  Flaglel  Dr.  at  Palm  Bch.  Lakes  Blvd..  West  PalrnB^iih 
33402,  407-655-551 1 . 

Mr.  Doug  White,  HCA  Medical  Ctr.  of  the  Port  St.  Lucie.  Port  St.  Lucie  34952  407-335-4000 

Mr.  Donald  F  Snell,  Grady  Health  System,  The  FuHon-Dekall  i  Hosp.  Authority.  Atlanta  30335  '404^'i"6^'i'9bo' 

Mr.  eary  T.  Johanson,  The  Washington  and  Jane  Smith  Honr  e,  Chrcago  60643  312-779-8010 

Mr.  Howard  D.  Geller,  Garden  View  Home,  Inc.,  6450  N.  RkK  e.  Chicago  60626  312-743-8700 

Mr.  Blaine  Fox,  Villas  of  Shannon,  P.O.  Box  86,  Shannon  64(  78,  815-864-2425  

^',«o'*;^^oo^.?''"^"'°^'  ^«1'-Search  Intematkjnal,  Inc.,  240  East  Lake  Street.  Suite  206".  Addi'sori' 6oioi' 
rO&-941-o341.  ' 

Ms.  Rose  Marie  Betz,  Carlton  at  the  Lake,  Inc.,  725  W.  Monti  ose  Avenue,  Chicago  60613  312-929-1700 
Ms.  Cheryl  Wadzinski,  Beacon  Hill  Retirement  Community.  L(  mbard  60148  708-620-5850 

Ms.  Agustina  T.  Artates,  Midwest  Quality  Nursing  Services,  V^estmont  60559,  708-960-1529 """ 

Mr.  Richard  Haskell,  Ten-acom,  c/o  Richton  Crossing,  Richton  Park  60471   708-747-6120 

Mr.  Dan  Shabat.  Deauville  Health  Care  Ctr..  7445  N.  Sheridar  Rd.,  Chicago  60626  312-338^3300 ""' 

Sister  M.  Elizabeth,  Holy  Family  Health  Center,  2380  E.  Demfcster  Street,  Des  Plairies  60016.  708-296^3335 

Mr.  TerryH  H.  Brown,  Regency  Health  Care  Ctr.,  400  South  R  igers,  Olathe  66062  913-782-3350 

Mr.  Davkl  Stroud,  Natchitoches  Manor.  720  Keyser  Avenue,  f  latchitoches  71457,  318-352-8296 

Mr.  Lawrence  Dorsey,  University  Medical  Ctr.,  Post  Office  Bo  i  4016-C,  Lafayette  70502  31&-261-^'9b' 
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DtvisiON  OF  Foreign  Labor  Certifications  Approved  Attestations— Continued 
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CEO-name/faciMy  name/address 

Mr.  Allen  Tuten,  Administrator.  Lincoln  Genefai  Hospital,  P.O.  Drawer  1368.  Ruston  71273. 318-254-2100 

Ms.  Doris  C.  Henry.  Visiting  Nurse  Assoc.  o(  Greater  Lynn.  Irw.,  Lynn  01901. 617-639-1370 „.. 

Mr.  Joseph  O'Grady.  O'Grady  Peyton  International  USA,  Inc.,  Boston  02210. 617-482-6656 „ 

Mr.  Morton  I.  Rapoport  University  of  Maryland  Medical  System,  Baltimore  21201, 410-328-2756 „. 

Mr.  Pierce  Morton.  Anglin  Extended  Care  Ctr..  19175  Anglin.  Detroit  48234. 313-892-3600 

Ms.  Linda  Yarbough.  Humphreys  County  Nursing  Home,  Belzoni  39038,  601-247-1821  „ ,.. 

Mr.  Jeff  Finch.  Dialysis  Facilities.  Inc..  1828  Raymond  Rd.,  Jackson  39204,  601-373-7897  

Mr.  Edward  Crow.  Adams  County  Nursing  Ctr..  587  John  R.  Junkm  Dnve,  Natchez  39120. 10^26^ 

Mr.  Myren  Hughes.  Attata  County  Nursing  Home,  326  Highway  12  West,  Kosctueko  38090.  601-289-1200  

Mr.  Robert  Crook.  North  Sunflower  County  Hosp..  840  North  Oak  Avenue.  RuteviHe  38771. 601-758-2711 

Ms.  Patricia  G.  Webb.  Wake  Medical  Cemer.  3000  New  Bern  Avenue.  Raieigh  27610. 919-250-8138 

Ms.  Suzanne  L  Jones.  Nurses.  Rx,  Inc.,  9801  W.  Kincey  Ave  ,  HuntersviHe  28078.  704-875-9233 „ 

Mr.  Larry  Lake.  Britthaven  of  Raleigh,  3609  Bond  Street,  Ratetgh  27604,  919-231-8113 

Mr.  Berel  D.  Tennenbaum,  Perth  Amboy  Nursing  Home,  303  Elm  Street,  Pertti  An*oy  08861,  908-442-9540  

Mr.  Thomas  Bejgrowcz,  Harbofview  Healthcare  Ctr.,  178-198  Ogden  Avenue.  Jersey  Oty  07307. 201-963-1800 

Ms.  Martha  R.  ZeKner.  Cranford  Hall  Nursing  Home.  600  Lincoln  PKE,  Crantord  07016,  908-276-7100  ..._ 

Ms.  Maria  Lapid,  Green  Acres  Manor,  1931  Lakewood  Road  (Route  9),  lorm  River  08755.  201-288-2323  .._ 

Mr.  John  Dandndge,  United  Hospitals  Med.  Cti..  15  South  Ninth  Street.  Newark  07107. 201-268-8576 

Ms.  Maria  Laptd,  Abbott  Manor  Convai.  Ctr.,  810  Central  Avenue,  PlainfieW  07060,  210-757-0608 

Ms.  Polly  Pine,  Cibola  General  Hosprtal  Corp..  1212  Bonita.  Grants  87020.  506-287-4446 „ 

Mr.  William  H.  Zacher.  Wilkannsville  Suburban,  193  South  Union  Road.  WHNamsviMe  14221.  716-632-8152  _., 

Mr.  David  Puttermen.  Ocean  Promenade  RR.F.,  140  Beach  1 13  Street.  Rockaway  Beach  1te94, 718^94^-8350 

Mr.  Herbert  Freeman.  Biatystoker  Nursing  Home.  228  East  Broadwey.  New  Vorfc  Y0002. 212-475-7755  

Ms.  Marie  Ferrara.  SS  Joachim  &  Anne  Residence.  2720  Surf  Avenue.  Brooktyn  11224.  718-714-4800  ..._ 

Mr.  Ene  Chapmaa  Riverside  Methodist  Hospitals.  3535  Olenlangy  River  Road.  Columbus  43214, 614-568-5196 

Mr.  W.  Eugene  Baxter.  Bass  Memorial  Baptist  Hospital.  600  S.  Monroe.  Enid  73701. 405-233-2300 

Mr.  Glenn  Jones.  Byerty  Hospital.  413  East  Carolina  Avenue.  HartsviHe  29560. 803-339-2100 

Mr.  Ray  White,  P.H.E.O.  Medical  Ctr..  Inc..  1400— leth  Avenue  South.  MaahviNe  372T2. 815-383-4715  

Mr.  David  Parmer.  Baptist  Hospital  of  SE  Texas.  CoNege  «  11th  Street,  Beaumont  77704,  4j)9-835-3i87  ..._ 

Mr.  Nedro  G.  Parker,  Health  Network  IntM.  Inc..  4506  La  Branch.  Houston  77004.  713-522-2443 

Total  A«estatK>ns:  81 
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11/22/93 
11/09/93 
11/01/93 
11A)1/93 
t1/0t/93 
11/08/93 
11/1Q«3 
tt/l5«3 
11/22/93 
11/29/93 
11/05/93 

iino/93 

11/10/93 
11/15A3 
11/16«3 
11/15/93 
11/10^ 
Y1A)6/93 
11/10/93 
11/16/93 
11/22/93 
11/15/93 
11/26/93 
11/09«3 
11/22/93 
11/06/93 
11/23/93 
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Attestations  Filed  t>y  FacHWes  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  ins{>ection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room.  U.S.  Employment 
Service.  Employment  and  Training 
Administration.  Department  of  Labor, 
room  N4456.  200  Constitution  Avenue. 
NW..  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 


that  attestaticm.  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration.  U.S.  Department  of 
Labor.  The  address  of  such  ofHces  are 
found  in  many  local  telephone 
directories,  or  ntay  be  obtained  by 
writing  to  the  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
Department  of  Labor,  room  S3502.  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

FOR  FUfTTHER  INFORMATION  CONTACT: 

Regarding  the  Attestation  Process 

Chief.  Division  of  Foreign  Labor 
Certifications.  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 

Regarding  the  Complaint  Proceaa 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  noninunigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  H  is 


taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C 
1101(a)(15)(H)(i)(a)  and  1181(id).  TIm 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504.  55  FR  5OS00 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  6S5.310(c).  is  publi^ing  the 
following  list  of  fJacilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  faclHties  that  have 
requested  foreign  nurses  for  their  staCEs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
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documentation  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 
inspection  at  the  address  for  the 


Employn  lent  and  Training 
Adminis  ration  set  forth  in  the 
ADDRESS  ;s  section  of  this  notice. 

If  a  pel  son  wishes  to  file  a  complaint 
regardin(  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be 
filed  at  tl  le  address  for  the  Wage  and 


Division  of  Foreign  UtoR  Certifications  Approved  Attestations 

(12/01/93  to  12/31/93) 


CEO-name/facility  tame/address 


Mr.  Joseph  W.  McKinley,  Meridian  Point  Rehab.  Hosp.,  Relteb  Systems  Co.,  Scoltsdale  85260.  602-860-0671 
Sister  St.  Joan  Willert.  Carondelet  Health  Care  Corp.  of  Aris  ona,  Tucson  85745,  602-740-6020 
Mr.  Jerry  A.  Levine,  Jewish  Home  for  the  Aged,  Hetxew 
415-334-2500. 


Ms.  June  Hernandez,  Santa  Rosa  Conval.  Care  Ctr.,  c/o  13 199  W.  Bernardo  Dr.,  A-108,  San  Diego  92127  602- 
795-1610. 


Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington.  DC.,  this  11th  day 
of  lanuary  1994. 

Robert  A.  Schaerfl, 

Director,  United  States  Employment  Senice. 


Home  for  the  Aged  Disabled.  San  Francisgo  94112. 


Sonoma  95476, 707-939-0900 


Ms.  Janine  Castano.  Heart  of  Sonoma,  TLC  Hospitals.  Inc.. 

Ms.  Bemice  Schrabeck.  South  Gate  Care  Center,  8455  Stale  Street,  South  Gate  90280,  ilVse&^ffei 
Mr.  William  L.  Summers,  Patton  State  Hospital,  3102  E.  Hig  iland  Avenue,  Patton  92369,  90^-425-7000 
Ms.  Bemice  Schrabeck.  Walnut  Whitney  Conval.  Hospital,  " 

488-8601. 
*s.  Ellen  L.  Kuykendall,  Rosevilie  Convalescent  Hospital.  1161  Cirby  Way,  Roseville  95661,  916-782-1238 
Ms.  Maria  Boire,  Comerstore  House  of  Santa  Barbara,  Santa  Bartara  93108,  805-969-1569 
Ms.  Adelaida  Q.  Gerbery.  international  Medical  Relocators,  San  Diego  92114, 61^-472-6605  .!.!™!!!!!"I."!!!!"   " 
Mr.  Todd  E.  Johnson,  Medical  Express,  Inc.,  1650  38th  Street.  Boulder  80301,  303-449-7470 
Amo  Nash.  Amo  Nash,  4819  Hutchins  PI.  NW..  Washingtoa  DC  20007.  202-333-0262 
Ms.  Martha  Garcia,  GoWen  Glades  Reg'l  Medical  Ctr.,  Miami  33169.  305-652-4200 
Andre  Oravec.  HCA  New  Port  Richey.  205  High  Street.  Ne\4  Port  Richey  34656.  813-845^9117  ... 
Mr.  Ronald  A.  Cass.  Hospital  Staffing  Services,  I,  6245  ti  Federal  Highway,  Ft.  Lauderdale  33308,  305^771- 

uouu.  I 

Ms.  Carmen  Velez,  Healthsouth  Regional  Rehab.  Ctr.,  Mlanii  33189.  305-251-3800 

Ms.  Margaret  Brock,  Calhoun-Liberty  Hospital  Association.  Blountstown  32424,  904-674-5411 

Ms.  Jo  Anne  Annichiarico.  West  Gables  Rehab.  Hosp.  and  ^ealth  Care  Ctr.,  Miami  33135,  305^262^^6800 

Ms.  Eula  King,  Health  Care  Multi  Sen/ices  Corporation.  Lilb«m  30226,  404-908-7452  

Mr.  Jerry  W.  Adams,  Sumter  Regional  Hospital.  100  Wheafley  Drive.  Americus  31709.  912-924^11 

Mr.  John  D.  Good,  Piedmont  Hospital,  1968  Peachtree  RoaO,  NW.,  Atlanta  30309,  404-605-5000 

Ms.  Joy  King.  Toceoa  Nursing  Ctr.,  PO.  Box  1 129.  Toccoa  i0577,  706-886-8491  

Mr.  Charles  E.  Windsor,  St.  Mary's  Hospital  of  East  St.  Lou*.  Inc.,  East  St.  Louis  62201,  618^274-1900 

Sr.  M.  Jacqueline,  St  Patrick's  Residence,  1400  Brookdale  Road,  Napen,(ille  60563,  70ft-4l 6-6565 

Mr.  Richard  Blackburn,  Ashwood  Health  Care  Center,  134  North  McLean  Boulevard.  Elgin  60123.  708-742-8a22 

Ms.  Virginia  G.  Leavitt,  Valley  Hi  Nursing  Home  for  McHenry  County.  Woodstock  60098  815-338-0312 

Mr.  RonaW  Shabat.  Peterson  Park  Health  Care  Ctr.,  6141  N.  Pulaski,  Chicago  60646.  312-478-2000 

Mr.  Mk:hael  GiHman,  Deerbrook  Nursing  Centre.  306  N.  Urkin  Avenue.  Joliet  60435  815-744-5560 

Mr.  Michael  Gillman,  Holt  Healthcare  Centre,  707  W.  Riverside  Blvd..  Rockford  61 103.  815-877-6752 

Mr.  Michael  Gillman.  Countryside  Healthcare  Centre.  2330  W.  Galena  Blvd..  Aurora  60506  708-89fr-4686 

Mr.  Bill  Brotzman,  Maptewood  Care,  Inc.,  50  N.  Jane  Dr..  Efcin  60123,  708-697-3750 

Mr.  Michael  Gillman.  Westshire  Care  Center,  5825  W.  Cem^ik  Road,  Cicero  60650,  700^56^9^26 

Mr.  MkJhael  GMman.  Northwoods  Healthcare  Centre,  2250  l»eari  Street,  Belvidere  61008.  815-544-0358  

Ms.  Jeanette  Fox,  Crestwood  Heights  Nursing  Centre,  Creslwood  60445,  708-371-0400  ... 

Mr.  Mark  Hoflander.  Glenview  Terrace  Nursing  Ctr..  1511  Greenwood  Road.  Glenview  60025.  708^729^9090 

Mr.  Edward  J.  Novak.  Sacred  Heart  Hospital.  Westside  Community  Hospital.  Inc..  Chrcago  60624  312-722-3020 
Mr.  Benn  Greenspan.  Ml  Sinai  Hospital  Medical  Ctr.,  California  Ave.  at  15th  St..  Chicago  60608.  312-257-6653 
Mr.  William  Wagmann,  Brentwood  North  Nursing  and  RehaO.  Ctr.,  Rivenwoods  60015,  708-459-1200 

Mr.  Nanjean  Painter,  Lake  Cook  Terrace  Nursing  Ctr.,  222  Dennis  Drive,  Northbrook  60062,  70&-564-o'5d5 

Mr.  Neal  Kjos,  fJorth  Shore  Terrace,  2222  West  14th,  Waukegan  60085,  708-249-2400 ;....,. 

Mr.  Larry  Banks.  Capitol  View  Care  Center.  707  Armstrong.  Lansing  4891 1 .  517-393-5680 

Mr.  John  Dubis.  St.  Mary's  Health  Ctr..  100  SL  Mary's  Medical  Plaza.  Jefferson  City  65101.  3^4^^35^7642 

Ms.  Wanda  Fleming.  Claiborne  County  Hospital.  123  McCorfib  Avenue.  Port  Gibson  39150,  601-437-5141 
Ms.  Su  Modlin  James.  Britthaven  of  Davidson.  706  PInewoob  Rd..  Thomasville  27360.  919-475-91 16 

Mr.  Glenn  Potter.  Britthaven,  Inc..  121 1  Highway  258  N,  Kintton  28502,  919-523-9094 

Ms.  Detxa  W.  Neill,  Britthaven  of  Charlotte,  2623  Cranbrook  Lane,  Charlotte  28207.  704^332-1 161 
Ms.  Nancy  Tofani,  Stone  Arch  Health  Care  Ctr..  Road  1.  Pittstown  08867.  908-735-6600 
Ms.  Clara  Kim,  International  Nurses  Registry,  3  VanAllen  Cdurt,  Wayne  07470, 201-633-8591 

**^'L'ji"^  ^-  "'"oo'i^y.  E'  Jen  Convalescent  Hospital,  5538  West  Duncan  Drive.  Las  Vegas  89130,  702^5^ 
2606. 

Mr.  Gary  Gambuti,  St.  Luke's-Roosevelt  Hosp.  Ctr.  AmsU  rdam  Ave.  &  114th  St.,  New  York  10019,  212-523- 
2162. 


Ms.  Estrella  Krish,  Professional  Healthcare  Associates,  Inc.. 

Mr.  John  Quirk.  General  Healthcare  Resources,  Inc.,  Wayne 

Ms.  Marie  V.  Eraser,  VNA  Home  Health  Services,  218  E.  M)  ^et  Street,  York  r74d3  7^7^6^9900 
Mr.  Jack  C.  Bailey.  Memorial  Medical  Ctr.  of  East  Texas.  Li  kin  75902.  409-639-7789 


Bronxville  10708.  914-337-0705 
19807,  215-993-2800 


State 


AZ 
AZ 
CA 

CA 

CA 
CA 
CA 
CA 

CA 

CA 

CA 

CO 

DC 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GA 

GA 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

Ml 

MO 

MS 

NC 

NC 

NC 

NJ 

NJ 

NV 

NY 

NY 
PA 
PA 
TX 


Approval  date 


12/03/93 
12/22/93 
12/01/93 

12/03/93 

12/20/93 
12/21/93 
12/21/93 
12/21/93 

12/21/93 
12/22/93 
12/22/93 
12/22/93 
12/22/93 
12/06/93 
12/08/93 
12/08/93 

12/15/93 
12/21/93 
12/22/93 
12/06/93 
12/08/93 
12/15/93 
12/22/93 
12/01/93 
12/06/93 
12/06/93 
12/08/93 
12/08/93 
12/15/93 
12/15/93 
12/15/93 
12/15/93 
12/15/93 
12/15/93 
12/20/93 
12/20/93 
12/21/93 
12/21/93 
12/22/93 
12/22/93 
12/22/93 
12/08/93 
12/22/93 
12/07/93 
12/03/93 
12/08/93 
12/20/93 
12/06/93 
12/20/93 
12/21/93 

12/20/93 

12/20/93 
12/06/93 
12/21/93 
12/03/93 
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Division  of  Foreign  Labor  Certifications  Approved  Attestations— Continued 

(12/01/93  to  12/31/93) 


CEO-name/faciiity  name/address 


Mr.  Robert  V.  Deen.  Polk  County  Memorial  Hosp..  602  E.  Church  Street.  Livingston  77351.  409-327-4381 

Mr.  Mike  Spurkx*.  HCA  Artington  Medkal  Ctr..  3301  Matkx*  Road.  Arlington  76015,  817-472-4829 

Ms.  Luci  Micu,  MedKal  Insights  &  Care  Unlimited,  Houston  77074, 713-774-6428  

Mr.  Chuck  Schuetz,  Heights  Hosprtal.  1917  Ashland.  Houston  77008.  713-802-8252 !.""."!!!!!"!!!.!!""" 

Mr.  David  Buchmueller,  Providence  Memorial  Hospital.  2001  North  Oregon.  El  Paso  79902.  915-646-2810 

Mr.  Nedro  G.  Parker.  Allied  Health  Network.  Inc..  4506  La  Branch.  Houston  77004.  713-622-2443 

Mr.  John  Mims,  McAlten  Medical  Center— LIHS,  301  W.  Expressway  83,  McAllen  78503.  210-632-4000 

Ms.  Dora  Horton.  St.  Mary's  Hosprtal.  TNrd  Street.  NE..  Norton  24273.  703-679-9100  

Mr.  Phillip  G.  Fogg.  Rose  Vista  Care  Center.  Prestige  Care  Venture  I.  Vancouver  98661, 206-696-0161 
Total  Attestatk>ns:  64 


Approval  date 


12A)3/93 
12/03^ 
12A)3/93 
12/03/93 
12A)6/93 
12A)8/93 
12/15/93 
12/20/93 
12/20«3 


IFR  Doc.  94-992  Filed  1-13-94;  8:45  am) 
BILUNO  COOe  4S10-30-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meetings 

AGENCY:  National  Endovtrment  for  the 
Humanities,  NFAH. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATKM  CONTACT: 
David  C.  Fisher.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applications.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19. 1993, 1  have  determined 


that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date-.  February  1, 1994 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after 
September  1, 1994. 

2.  Date:  February  2, 1994 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  the  projects  in 
Cultural  Studies  in  Interpretive 
Research,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  July  1. 1994. 

3.  Date:  February  3. 1994 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after 
September  1, 1994. 

4.  Date.  February  3-4, 1994 
Time:  8:30  a.m.  to  5  p.m.' 
Room:  M-14 

Program:  This  meeting  will  review 
applications  for  Humanities 
Projects  in  Museums  and  Historical 
Organizations  program  received 
during  the  December  3. 1993 
deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  July  1, 1994. 

5.  I>ofe:  February  4. 1994 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  for  the  National 
Heritage  Preservation  Program 
Projects,  submitted  to  the  Division 
of  Preservation  and  Access,  for 
projects  beginning  after  )uly  1, 
1994. 


6.  Date:  February  4, 1994 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  projects  in  History 
in  Interpretive  Research,  submitted 
to  the  Division  of  Research 
Programs,  for  projects  beginning 
after  July  1.1994. 

7.  Date:  February  7, 1994 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415 

Program:  This  meeting  will  review 
applications  for  Library  and 
Archival  Preservation  and  Access 
Projects,  submitted  to  the  Division 
of  Preservation  and  Access,  for 
projects  beginning  after  July  1, 
1994. 

8.  Date:  February  8, 1994 
Time:  9  a.m.  to  5  p.m. 
floom;  315 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after 
September  1, 1994. 

9.  Date:  February  14. 1994 
Time:  8:30  a.m.  to  5  p.m. 
Boom;  M-14 

Program:  This  meeting  will  review 
applications  for  Documentation  of 
Humanities  Collections  Projects, 
submitted  to  the  Division  of 
Preservation  and  Access,  for 
projects  beginning  after  July  1, 
1994. 

10.  Date:  February  14. 1994 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  projects  in 
Literature  and  Humanities  Studies 
of  the  Fine  Arts  in  Interpretive 
Research,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  July  1, 1994. 

11.  Date:  February  18. 1994 
Time:  8:30  a.m.  to  5  p.m. 
Room:  M-14 

Program:  This  meeting  will  review 
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applications  for  Library  and 
Archival  Preservation  and  Access 
Projects,  submitted  to  the  Division 
of  Preservation  and  Access,  for 
projects  beginning  after  July  1, 
1994. 

12.  Date:  February  25, 1994 
Time:  8:30  a.m.  to  5  p.m. 
Room:  M-07 

fttJgrom.This meeting  will  review 
applications  in  Library  an  Archival 
Preservation  and  Access  Projects, 
submitted  to  the  Division  of 
Preservation  and  Access,  for 
projects  beginning  after  July  1, 
1994. 

13.  Date:  February  28, 1994 
Time:  8:30  a.m.  to  5  p.m. 
Room:  M-07 

Program;  This  meeting  will  review 
applications  in  Library  and 
Archival  Preservation  and  Access 
Projects,  submitted  to  the  Division 
of  Preservation  and  Access,  for 
projects  beginning  after  July  1. 
1994. 

David  C.  Fisher, 

Advisory  Committee  Management  Officer. 

IFR  Doc  94-1034  Filed  1-13-94;  8:45  ami 

WLUNO  CODE  7Slt-«Mi 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443;  Licensa  No.  NPf -86] 

North  Atlantic  Energy  Service  Corp.; 
Seabrook  Station,  Unit  No.  1;  Order 
Approving  Transfer  of  License 

I 

Vermont  Electric  Generation  and 
Transmission  Cooperative,  inc.. 
(Vermont)  is  the  holder  of  a  0.41259- 
percent  ownership  share  in  Seabrook 
Station,  Unit  Na  1.  Vermont's  interest 
in  Seabrooli  Station,  Unit  No.  1,  is 
governed  by  License  No.  NPF-86  issued 
by  the  U.S.  Nuclear  Regulatory 
Commission  (the  NRC)  pursuant  to  10 
CFR  part  50  on  March  15, 1990,  in 
Docket  No.  50-443.  Under  this  license, 
only  North  Atlantic  Energy  Service 
Corporation  (North  Atlantic),  acting  as 
agent  and  representative  of  12  joint 
owners  listed  in  the  license,  has  the 
authority  to  operate  Seabrook  Station, 
Unit  No.  1.  Seabrook  Station.  Unit  No. 
1,  is  located  in  Rocldngham  County. 
New  Hampshire. 

II 

By  letter  dated  August  27. 1993.  North 
Atlantic  proposed  an  amendment  to 
License  No.  NPF-86  which  would 
change  the  license  to  reflect  the  transfer 
of  Vermont's  0.41259-percent 
ownership  share  in  Seabrook  Station. 


Unit  No .  1.  to  North  Atlantic  Eneigy 
CorpoK  tion  (NAEC). 

In  19!  lO.  Vermont  filed  a  claim  against 
Public  J  ervice  Company  of  New 
Hampsl  ire  (PSNH)  with  the  United 
States  E  ankniptcy  Court  which  was 
then  he  iring  a  petition  from  PSNH  for 
reorgan  zation  under  Chapter  11  of  the 
United .  itates  Bankruptcy  Code. 
Vermor  t's  claim  sought  r^ress  for 
damages  that  were  alleged  to  have  been 
incurred  while  PSNH  had  been  the 
managii  ig  agent  for  the  Seabrook 
Station.  In  November  1990.  the  two 
parties  i  cached  a  settlement  which 
included  an  agreement  by  PSNH  or  its 
designee  to  purchase  Vermont's  share  of 
the  Seairook  Station,  Unit  No.  1,  subject 
to  obtaining  the  necessary  approvals 
from  all  regulatory  agencies.  In 
December  1990,  the  Bankruptcy  Court 
issued  an  order  approving  the 
stipulation  that  PSNH  and  Vermont  had 
filed  de  >cribing  the  settlement. 

In  Jur  e  1992.  in  accordance  with  the 
Plan  of  Reorganization  for  PSNH  that 
was  coi^rmed  by  the  Bankruptcy  Court, 
Northeast  Utilities  (NU)  acquired  PSNH 
in  merger  transactions  and,  after  receipt 
of  NRC  jpproval,  NAEC  (a  weekly 
formed  md  wholly  owned  subsidiary  of 
NU)  actiaired  PSNH's  interest  in 
Seabrook  Station,  Unit  No.  1.  The 
transferjof  Vennont's  ownership  share 
in  Seab  ook  to  NAEC  will  consummate 
the  sett  ement  entered  into  by  Vermont 
and  PSI  fH. 

The  ti  ansfer  of  rights  under  License 
No.  NPl  '^66  is  subject  to  the  NRC's 
approvj  1  under  10  CFR  50.80(a).  After 
reviewi;  ig  information  submitted  in  the 
August  17, 1993.  letter  and  other 
informa  ion  before  the  Commission,  the 
NRC  sta  Ff  has  determined  that  the 
transfer  of  Vennont's  interest  in 
Seabroo  s  Station.  Unit  No.  1  to  NAEC 
(which  s  already  a  licensee)  does  not 
affect  NAEC's  technical  or  financial 
qualifications  to  be  a  holder  of  License 
No.  NPl  -86.  and  the  license  transfer  is 
otherwi  ;e  consistent  with  applicable 
provisi<  ns  of  law.  regulations,  and 
orders  i  isued  by  the  Commission. 

in 

Pursu  ant  to  10  CFR  51.21.  51.32.  and 
51.35,  a  1  environmental  assessment  and 
Hnding  )f  no  significant  impact  was 
publish  id  in  the  Federal  R^^er  on 
January  5, 1994  (59  FR  605). 
Accordi  ngly,  based  upon  the 
environ  nental  assessment,  the 
Commission  has  determined  that 
issuance  of  this  order  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

Accoiidingly,  pursuant  to  Sections 
161b  and  161i  of  the  Atomic  Energy  Act 
of  1954  asamended),  42  U.S.C.  2201. 
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and  10  CFR  50.80.  it  is  hereby  ordered 
that  the  transfer  of  control  of  Vermont 
Electric  Generation  and  Transmission 
Cooperative.  Inc.'s  0.41259-percent 
undivided  ownership  interest  in 
Seabrook  Station,  Unit  No.  1,  to  North 
Atlantic  Energy  Corporation  is  approved 
subject  to  the  following:  (1)  Should  the 
transfer  not  be  completed  by  May  30. 
1994,  this  Order  will  be  null  and  void 
and  (2)  on  application  and  for  good 
cause  shown,  this  Order  may  be 
extended  for  a  short  period  beyond  May 
30, 1994. 

Dated  at  Rockville.  MD.  this  7th  day  of 
January  1994. 

For  the  Nuclear  Regulatory  Commission. 
Tliomas  E.  Murley. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  94-951  Filed  1-13-94.  6.45  am) 
BILUNQ  COOE  TStO-«t-«a 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Ret.  No.  20007; 
811-3377] 

Gradison  U.S.  Government  Trust; 
Application  for  Deregistration 

January  10. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment  ' 

Company  Act  of  1940  ("Act"). 

APPLICANT:  Gradison  U.S.  Government 
Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  13. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  4.  1994  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 


Applicant.  580  Walnut  Street, 
Cincinnati.  Ohio  45202. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  504-2406,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  January  15, 1992.  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(1)  of  the  Act  and 

a  registration  statement  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933.  The  registration  statement 
was  declared  effective  on  April  13. 
1982,  and  applicant  commenced  its 
initial  public  offering  on  that  date. 

2.  On  June  14, 1993,  applicant's  board 
of  trustees  approved,  subject  to 
shareholder  approval,  an  Agreement 
and  Plan  or  Reorganization  and 
Liquidation  (the  "Reorganization") 
providing  for  the  transfer  of  all  or 
substantially  all  of  the  assets  and 
liabilities  of  applicant  to  Gradison  Cash 
Reserves  Trust  (the  "Acquiring  Fund") 
in  exchange  for  shares  of  the  Gradison- 
McDonald  U.S.  Government  Reserves 
Series  of  Gradison  Cash  Reserves  Trust 
("GM-US  Shares")  and  the  assumption 
of  liabilities.  According  to  a  registration 
statement  filed  by  the  Acquiring  Fund 
on  July  1. 1993.  containing  a  proxy 
statement/prospectus,  the  Board  of 
Trustees  of  applicant,  including  the 
trustees  who  are  not  "interested 
persons"  of  applicant  as  that  term  is 
defined  in  the  Act.  concluded  that  the 
Reorganization  would  be  in  the  best 
interests  .of  the  shareholders  of 
applicant,  and  that  the  interests  of 
applicant's  shareholders  would  not  be 
diluted  as  a  result. 

3.  The  registration  statement  on  Form 
N-14  and  the  proxy  statement/ 
prospectus  contained  therein  was 
furnished  to  applicant's  shareholders  on 
or  about  August  15,  1993.  At  a  special 
meeting  of  shareholders  held  on 
September  15, 1993,  the  holders  of  at 
least  a  majority  of  the  outstanding 
voting  shares  of  applicant  approved  the 
Reorganization. 

4.  On  September  24. 1993,  24,964,000 
shares  of  applicant  were  outstanding  at 
a  net  asset  value  of  $1.00  per  share.  At 
such  date,  aggregate  net  assets  of 
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applicant  were  $24,964,000.  As  of 
September  24, 1993,  GM-US  Shares 
were  distributed  to  applicant's 
shareholders.  Each  shareholder  received 
the  proportion  of  GM-US  Shares 
received  by  applicant  that  the  number  of 
applicant  shares  owned  by  each  such 
shareholder  bore  to  the  number  of 
outstanding  applicant  shares. 

5.  Applicant  s  investment  adviser 
paid  expenses  incurred  in  the 
reorganization  totallinc  $54,222. 

6.  As  of  the  date  of  tne  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  94-998  Filed  1-13-94;  8:45  am] 

BtLUNQ  COOc  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
7.1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49349. 
Date  filed:  January  5. 1994. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  COMP  Telex  033f— Cargo 

Currency  Adjustment  in  Hungary. 
Proposed  Effective  Date:  February  1, 

1994. 
PhyUis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  94-1003  Filed  1-13-94;  8:45  am] 

BtLUNO  COOE  4«1»-tt-P 


Applications  for  Certificates  of  Pul>lic 
Convenience  and  Necessity  and 
Foreign  Air  Canier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
January  7. 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 


below  for  each  application.  Following 

the  Answer  period  EXDT  may  process  the 

application  by  expedited  procedures. 

Such  procedures  may  consist  of  the 

adoption  of  a  show-cause  order,  a 

tentative  order,  or  in  appropriate  cases 

a  final  order  without  further 

proceedings. 

Docket  Number:  49348. 

Date  filed:  January  5,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  2, 1994. 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations  applies  to  renew  its 
certificate  of  public  convenience  and 
necessity  to  permit  Delta  to  continue 
to  provide  scheduled  air 
transportation  of  persons,  property 
and  mail  over  the  following  route 
segments:  1.  Between  the  terminal 
point  Atlanta,  Georgia,  and  the 
terminal  point  Mexico  City.  Mexico;  • 
2.  Between  the  terminal  point  Dallas/ 
Ft.  Worth,  and  the  terminal  point 
Mexico  City,  Mexico. 

Docket  Number:  49354. 

Date  filed:  January  7,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  4. 1994. 

Description:  Application  of  United  Air 
Lines.  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
segments  1,  2,  3  and  9  of  its  Certificate 
of  Public  Convenience  and  Necessity 
for  Route  566  authorizing  services 
between  San  Francisco,  CA  and 
Mexico  City,  Mexico;  Qiicago,  IL  and 
Mexico  City,  Mexico:  Washington  DC 
and  Mexico  City,  Mexico:  and 
Orlando,  Florida  and  Mexico  City, 
Mexico,  respectively.  This  authority  is 
due  to  expire  on  July  13, 1994. 

PhylliiT.  Kaylor, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  94-1002  Filed  1-13-94;  8:45  am) 

BILUNO  COOC  4«1»-«2-r 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Asotin  County,  WA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Recission  of  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that,  based 
on  environmental  studies  and 
comments  received  during  the  scoping 
process  and  public  information 
meetings  for  the  proposed  project,  it  has 
been  decided  to  prepare  an 


Environmental  Assessment  (EA)  in  lieu 
of  an  Environmental  Impact  Statement. 
The  Notice  of  Intent  which  appeared  in 
the  Federal  Register  /Vol.  58.  No.  149/ 
Thursday.  August  5, 1993,  regarding  a 
proposed  highway  project  in  Asotin 
County,  Washington,  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Porter,  Area  Engineer,  Federal 
Highway  Administration,  711  S.  Capitol 
Way,  Evergreen  Plaza  Bldg.,  suite  501, 
Olympia,  Washington  98501-1284, 
Telephone:  (206)  753-2120. 
SUPPI.EMENTARY  INFORMATION:  An  EA  for 
the  proposed  project  was  approved  for 
circulation  on  December  28, 1993. 
Subsequent  distribution  included  State 
and  Federal  agencies  and  interested 
parties  identiHed  during  project 
planning  and  scoping.  The  EA  discusses 
a  proposal  (build  alternative)  to 
construct  a  new  1.1  mile  Fleshman  Way 
roadway  on  a  route  north  of  16th 
Avenue  in  Asotin  County,  Washington. 
The  proposed  improvements  would  also 
involve  the  reconstruction  of  the 
existing  15th  Street  between  16th 
Avenue  and  Bridge  Street  (U.S. 
Highway  12)  for  a  distance  of  about  1.5 
miles.  It  would  also  include  a  new 
interchange  or  intersection  in  the 
vicinity  of  13th  Street  and  a  new 
intersection  on  16th  Avenue  and 
Fleshman  Way. 

Improvements  to  the  corridor  are 
considered  necessary  to  address  existing 
traffic  operations  problems,  to  meet 
projected  traffic  demand  and  to  improve 
safety.  Existing  deficient  features 
include  lane  and  shoulder  widths, 
horizontal  and  vertical  alignments,  and 
pavement  structure.  The  proposed 
project  is  included  in  the  Asotin  County 
and  the  City  of  Clarkston 
Comprehensive  Plans  as  a  link  between 
U.S.  Highway  12  west  of  Clarkston  and 
the  Southway  Bridge,  and  provides  a 
southern  connection  between  the  Cities 
of  Clarkston  and  Lewiston. 

Several  alternatives  were  evaluated  as 
part  of  the  environmental  studies 
conducted  for  the  project.  However, 
only  one  build  alternative  and  the  no- 
build  are  under  consideration  at 
present.  The  build  alternative  includes 
a  four-lane  roadway  on  a  new  location, 
generally  north  of  16th  Avenue,  as 
described  above,  and  intersecting  15th 
Street  south  of  Highland  Avenue.  It  also 
includes  widening  15th  Street  to  three 
lanes  (two  travel  lanes  and  a  continuous 
left-turn  lane). 

Letters  describing  the  proposed  action 
and  soliciting  comments,  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
und  citizens  who  have  previously 
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expresse  1  or  are  known  to  have  interest 
in  the  pr  >posal.  A  series  of  public 
meetings  were  held  in  Asotin  County 
between  January  and  August  1993.  A 
public  hearing  has  been  scheduled  for 
January  17. 1994.  The  EA  is  currently 
availably  for  review  and  comments. 

Comments  on  the  EA  and  the 
proposed  action  will  be  accepted  until 
ten  daysjafter  the  public  hearing.  To 
ensure  tiat  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  any  significant  issues 
identifiefi,  comments  and  suggestions 
are  invit^  from  all  interested  parties. 
Commer  ts  or  questions  concerning  this 
propose*  action  and  the  EA  should  be 
directed  to  the  FHWA  at  the  address 
provide(  above. 


J 
Cons  ruction. 


(Catalog 

Program 

and 

implement 

regarding 

Federal  ^ 

program. 

Issued 
JoseM, 


Federal  Domestic  Assistance 
umber  20.205,  Highway  Planning 

The  regulations 
ing  Executive  Order  12372 
intergovernmental  consultation  on 
Programs  and  activities  apply'to  this 


)n:  January  4, 1993. 
N  iranda, 

Emnronn  ental  Program  Manager,  Olympia. 
|FR  Doc.  M-938  Filed  1-13-94:  8:45  ami 

BILUNO  CC  DC  4910-22-M 


Environlnental  Impact  Statement: 
Contra  Costa  County  and  Solano 
County,  CA 

agency:  Federal  Highway 
Admini!  tration  (FHWA).  DOT. 
action:  Notice  of  intent 


SUMMAR' ' 

notice  t< 

su 

Impact 

proposejl 

Costa 

California 


:  The  FHWA  is  issuing  this 
advise  the  public  that  a 
pplendent  to  a  Draft  Environmental 
I  tatement  will  be  prepared  for  a 
"  highway  project  in  Contra 
County  and  Solano  County. 


FOR  FUR  HER  INFORMATION  CONTACT: 
Mr.  Johj  Schultz,  Chief.  District 
Operatic  ms  "A".  Federal  Highway 
Administration,  980  9th  Street— Suite 
400,  Sadramento.  California  95814- 
2724,  Telephone:  (916)  551-1314. 
SUPPt^ENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  ' 
California  Department  of  Transportation 
(Caltrank),  will  prepare  a  supplement  to 
the  Dral  Environmental  Impact 
Statement  (DEIS)  on  a  proposal  to 
construct  a  new  toll  bridge  across  the 
Carquinpz  Strait  at  Interstate  680 
betweeri  the  City  of  Benicia  and  the  City 
of  Martnez.  The  proposed  new  toll 
bridge  will  be  parallel  to  the  existing 
Benicia-Martinez  Bridge.  The  original 
DEIS  fof  the  Benicia-Martinez  Bridge 


System 


FHWA-CA-EIS-91-03-D)  was 


approve  d  October  17, 1991.  The 
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proposed  improvements  will  provide  a 
new  five-lane  bridge,  including  onei 
auxiliary  lane  and  one  slow-vehicle 
lane,  a  new  toll  plaza  and  new  freeway- 
to-freeway  connectors  between  1-680 
and  1-780.  These  are  considered 
necessary  to  improve  operation  and 
safety,  relieve  freeway  congestion  and 
accommodate  projected  traffic  volumes. 

The  pro|X)sed  project  limits  include  I- 
680.  from  2000  feet  south  of  the  Marina 
Vista  Interchange  in  Contra  Costa 
County  to  Bayshore  Road  in  Solano 
County,  and  1-780.  from  East  5th  Street 
to  include  the  I-680/I-780  Interchange 
in  Solano  County.  The  scope  of  the 
traffic  study  includes:  (1)  1-680  from 
Route  4  to  1-80.  (2)  1-780  between  1-680 
and  1-80,  (3)  1-80  between  Red  Top 
Road  and  the  Route  12  East  Interchange, 
(4)  Freeway-to- freeway  as  well  as  local 
interchanges,  and  (5)  Freeway  ramp-end 
and  local  street  intersections  potentially 
affected  by  proposed  improvement-s. 
Modifications  to  the  I-680/Marina  Vista 
Interchange  and  the  I-680/I-780 
Interchange  will  be  required,  and  will 
be  considered  in  the  preliminary 
engineering  and  environmental  studies. 

A  Draft  EIR/EIS  for  the  Benicia- 
Martinez  Bridge  System  Project  was 
circulated  and  a  public  hearing  was 
held  in  December  1991.  One  hundred 
thirty  (130)  written  comments  were 
received.  Substantial  comments 
involved:  (1)  Matching  the  scope  of  the 
project  with  the  available  funding,  (2) 
providing  for  future  rail  transit  on  the 
new  bridge.  (3)  location  of  the  new 
bridge  and  toll  plaza.  (4)  the  direction 
of  toll  collection,  and  (5)  construction 
impacts.  Based  on  this  information  the 
decision  was  made  to  down-scope  the 
project  to  the  current  proposal  and 
prepare  a  Supplemental  Draft 
Environmental  Impact  Statement. 

Alternatives  unaer  consideration 
include:  (1)  Taking  no  action,  (2) 
providing  for  mass  transit  and  (3) 
providing  for  multi-modal 
transportation  modes  including  bic>'cle 
and  pedestrian  facilities.  Incorporated 
into  the  studies  with  the  build 
alternatives  will  be  design  variations  of 
grade  and  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  public  meeting  (open 
house/map  display)  will  be  held  to 
provide  information  and  discuss 
features  of  the  project.  In  addition,  a 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meeting  and  hearing.  The 
Supplemental  Draft  EIS  will  be  available 


for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  No 
formal  scoping  meeting  will  be  held. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
previously  provided  in  this  document. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  1 2372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  6, 1994. 

Patrick  A.  Bauer. 

Transportation  Engineer.  Sacramento, 
California. 

|FR  Doc.  94-939  Filed  1-13-94;  8:45  ami 
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Environmental  Impact  Statement; 
Johnson  County,  KS 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

NUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  located  in  Johnson  County, 
Kansas,  Cass  County,  Missouri,  and 
Jackson  County,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Johnny  R.  Dahl,  Operations  Engineer, 
FHWA,  3300  South  Topeka  Boulevard, 
suite  1,  Topeka,  Kansas  66611-2237, 
Telephone:  (913)  267-7284.  Donald  L. 
Neuman,  Programs  Engineer,  FHWA, 
P.O.  Box  1787,  Jefferson  City.  Missouri 
65102,  Telephone:  (314)  636-7104. 
Wan:en  Sick,  P.E.,  Chief  of  Bureau  of 
Design,  Kansas  Department  of 
Transportation.  Docking  State  Office 
Building,  Topeka,  Kansas  66612, 
Telephone:  (913)  296-3525.  Bob 
Sfreddo.  Division  Engineer — Design, 
Missouri  Highway  and  Transportation 
Department,  P.O.  Box  270,  Jefferson 
City.  Missouri  65102,  Telephone:  (314) 
751-2876.  James  F.  Pilley,  P.E.,  Johnson 
County  Engineer,  1800  West  56 
Highway,  Olathe,  Kansas  66061, 
Telephone:  (913)  782-2640. 
SUPP1.EMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Kansas 
Department  of  Transportation,  Missouri 
Highway  and  Transportation 
Department,  Cass  County,  and  Johnson 
County  will  prepare  an  EIS  for  a 
proposed  highway  project  known  as  the 


21st  Century  Transportation  Corridor.  If 
constructed,  the  project  would  be 
primarily  on  new  location  and 
developed  initially  as  a  two-lane  road 
(ultimately  as  a  four-lane  roadway).  The 
study  corridor  begins  at  the  existing  K- 
7/Shawnee  Mission  Parkway 
interchange,  passes  to  the  east  side  of 
DeSoto.  extends  southerly  along  the 
west  side  of  the  Cedar  Creek 
development  and  the  Johnson  County 
Industrial  Airport,  extends  southeasterly 
to  U.S.  169  north  of  Spring  Hill,  and 
then  extends  easterly  across  the 
southern  part  of  Johnson  County  passing 
south  of  Stilwell  and  intersecting  the 
State  Line  in  the  vicinity  of  195th  Street. 
The  corridor  will  then  enter  Cass 
County,  Missouri,  and  connect  with 
Highway  71  south  of  Helton;  a  distance 
of  approximately  74  kilometers  (46 
miles). 

The  project  is  intended  to  provide 
relief  for  projected  traffic  demands  in 
western  and  southern  Johnson  County, 
Kansas,  northern  Cass  County,  Missouri, 
and  southern  Jackson  County,  Missouri. 
Several  alternatives  will  be  considered 
including  the  no  build.  Also 
incorporated  into  the  study  will  be 
various  alignments  within  the  corridor. 

One  public  information  and  two 
Citizen's  Group  meetings  have  been 
held  to  keep  the  local  citizens  informed 
of  the  study.  These  meetings  have 
provided  early  coordination  with 
appropriate  Federal,  State,  local 
agencies,  and  private  organizations  who 
have  expressed  interest  in  this  proposed 
project. 

Public  hearing(s)  will  be  held  during 
the  development  of  the  EIS.  Public 
notice  will  be  given  for  the  time  and 
place  of  the  hearing(s)  and  the  location 
of  where  the  Draft  EIS  will  be  available 
for  review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA.  Johnson 
County,  or  the  Kansas  Department  of 
Transportation  at  the  addresses 
provided. 

Issued  on:  January  4, 1994. 

lohnny  R.  Dahl, 

Operations  Engineer,  Kansas  Division. 
Federal  Highway  Administration,  Topeka, 
Kansas. 

[FR  Doc.  94-982  Filed  1-13-94:  8:45  ami 
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Environmental  Impact  Statement; 
Miller  County,  AR 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent.    '^ 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Miller  County,  Arkansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendall  L.  Meyer.  Environmental  and 
Design  Specialist.  Federal  Highway 
Administration.  3128  Federal  Office 
Building.  Little  Rock.  Arkansas  72201- 
3298.  telephone:  (501)  324-6430;  or 
Reid  Beckel,  Consultant  Coordinator, 
Chief  Engineer,  Arkansas  State  Highway 
and  Transfwrtation  Department,  P.O. 
Box  2261,  Little  Rock,  Arkansas  72203. 
Telephone:  (501)  569-2163. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Arkansas  State  Highway  and 
Transportation  Department  and 
Louisiana  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  a  four-lane, 
divided,  fully  controlled  access  highway 
facility  located  on  new  alignment.  The 
proposed  project  along  U.S.  71,  from 
Texarkana,  Arkansas-Texas  south  to  the 
Louisiana  State  Line,  includes  several 
alternatives  based  on  new  location 
corridors  and  varying  termini.  The 
approximate  length  of  the  project  is  53.1 
kilometers  (33.0  miles). 

The  proposed  improvements  would 
improve  the  capacity  of  the  existing 
route  and  increase  regional  mobility 
along  a  proposed  ultimate  route 
extending  from  Kansas  City,  Missouri  to 
Shreveport,  Louisiana.  This  project  is 
one  of  several  projects  identified  as 
"high  priority  corridors"  on  the 
National  Highway  System  that  would 
provide  a  transportation  corridor  of 
national  significance  from  Kansas  City 
to  Shreveport.  The  proposed 
improvements  will  draw  new  traffic 
through  southwest  Arkansas,  northwest 
Louisiana,  and  northeast  Texas  and 
serve  as  both  a  short-term  and  long-term 
economic  stimulus,  promoting 
development  in  this  currently  rural  area. 
Major  metropolitan  areas  lying  along 
this  "high  priority  corridor"  include 
Kansas  City,  Kansas-Missouri:  Joplin. 
Missouri:  Fayetteville,  Arkansas,  Fort 
Smith,  Arkansas;  Texarkana,  Arkansas- 
Texas;  and  Shreveport,  Louisiana. 

The  northern  terminus  of  the 
proposed  improvements  will  connect  to 
the  proposed  Loop  151/245  in 
Texarkana,  Arkansas-Texas.  Loop  151/ 


245  is  currently  being  designed  and/or 
constructed  around  the  south  side  of 
Texarkana,  Arkansas-Texas.  The 
southern  terminus  will  be  at  the 
Louisiana  state  line,  and  its  location 
determined  based  on  existing  and  new 
location  U.S.  71  corridors. 

Alternatives  to  be  considered  are: 

(1)  The  "Do-Nothing"  Alternative, 
where  roads  are  constructed  according 
to  the  regional  plan  with  the  exception 
of  the  proposed  facility; 

(2)  The  "Reconstruction"  Alternative, 
where  existing  U.S.  71  and  roads  on  the 
regional  plan  are  upgraded  to  handle 
traffic  forecast  for  the  proposed  facility, 
but  with  less  than  full  control  of  access; 
and 

(3)  The  "New  Location"  Alternative, 
considering  several  different  alignments 
and  full  control  of  access. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  state,  and  local 
agencies  and  to  private  organizations, 
including  conservation  groups  and 
groups  of  individuals  who  have 
expressed  interest  in  the  project  in  the 
past,  and  to  major  Arkansas,  Louisiana 
and  northeast  Texas  newspapers.  A 
series  of  public  involvement  sessions 
will  be  held  in  the  areas  to  be  affected. 
In  addition,  a  formal  public  hearing  will 
be  held.  Public  notice  will  be  given  of 
the  time  and  place  of  the  public 
involvement  sessions  and  the  public 
hearing.  The  draft  Environmental 
Impact  Statement  (EIS)  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  An 
agency  scoping  meeting  was  held  on 
December  7, 1993  at  the  Arkansas  State 
Highway  and  Transportation 
Department  offices  in  Little  Rock, 
Arkansas. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  3. 1994. 

WendaU  L.  Meyer, 

Environmental  and  Design  Specialist,  FHWA, 
Little  Rock,  Arkansas. 

(FR  Doc.  94-983  Filed  1-13-94;  8:45  am] 
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Enviroi  mental  Impact  Statement 
Multipi( )  Counties,  Alabama 

AGENCY :  Federal  Highway 
Admin  stration  (FHWA),  DOT. 
ACnONq  Notice  of  intent. 


SUMMAf  Y:  The  FHWA  is  issuing  this 
notice  1  a  advise  the  public  that  two 
Environmental  Impact  Statements  will 
be  prepared  for  a  proposed  highway  that 
will  trwerse  the  northern  section  of  the 
State  of  Alabama. 

FOR  FUliTHER  INFORMATION  CONTACT:  Mr. 
Joe  D.  \^ilkerson.  Division 
Administrator.  Federal  Highway 
Administration,  500  Eastern  Boulevard, 
suite  290,  Montgomery,  Alabama 
36117-p018,  Telephone  (205)223-7370. 
SUPPLEMENTARY  INFORMATION:  The 
FHWAi  in  cooperation  with  the  State  of 
Alaban  a  Department  of  Transportation, 
will  pn  pare  two  Environmental  Impact 
Statemi  mts  (EIS"s)  for  Project  DPS- 
A002(0D1).  The  proposal  is  to  construct 
a  multi  lane,  limited  access  roadway 
that  wi  1  function  as  a  major  segment  of 
a  Mem  >his  to  Atlanta  transportation 
corrida  ■.  The  facility  will  provide  a 
direct  I  nk  between  the  two 
metrop  )litan  areas. 

The  :  acility,  approximately  273.58 
kilome  ers  (170  miles)  in  length,  will  be 
divide<  into  two  segments  for  location 
studies  and  assessment  of 
enviroi  mental  impacts.  Two 
Enviroi  imental  Impact  Statements  will 
be  prepared,  one  for  the  western  part  of 
the  route,  approximately  120.7 
kilometer  (75  miles)  in  length,  from  the 
Alaban  a/Mississippi  State  line  and 
extend  ng  to  an  undermined  point  near 
Interstate  Highway  65  near  the  center  of 
Alabama  and  the  second  Impact 
Statem  snt  written  for  the  eastern  part  of 
the  pro  ect,  approximately  152.9 
kilome  ers  (95  miles)  in  length, 
begiiui  ng  at  an  undetermined  point 
near  In  erstate  Highway  65  near 
Huntsv  lie,  Alabama,  and  extending  to 
the  Ala  lama/Georgia  border.  There  will 
be  cool  dination  in  the  location  and 
environmental  studies  to  establish  a 
commdn  location  at  1-65. 

Altei  natives  under  consideration 
includ(  i:  (1)  Alternate  route  locations, 
(2)  a  n(  action  alternative,  and  (3) 
postponing  the  action  Alternative. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
approp  riate  Federal,  State,  and  local 
agencic  s,  and  to  private  organizations 
and  cit  zens  who  have  previously 
expresi  ed  or  are  known  to  have  an 
interes  in  this  proposal.  A  series  of 
public  neetings  will  be  held  beginning 
in  earl;   1994.  In  addition,  public 
hearin  s  will  also  be  held.  Public  notice 
will  b€  given  of  the  time  and  place  of 


JMI 


the  meetings  and  hearings.  The  Draft 
Environmental  Impact  Statements  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identiHed,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS's  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Joe  D.  Wilkerson, 

Division  Administrator,  Montgomery, 
Alabama. 

[FR  Doc.  94-940  Filed  1-13-94;  8:45  amj 
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Environmental  impact  Statement:  Pitt 
County,  NC 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
within  the  City  of  Greenville  and  Pitt 
County,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roy  C.  Shelton,  Operations  Engineer, 
Federal  Highway  Administration,  suite 
410.  310  New  Bern  Avenue,  Raleigh, 
North  Carolina  27601,  Telephone  (919) 
856-4350. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposed  Greenville  Southwest 
Bypass  in  the  City  of  Greenville  and  Pitt 
County.  The  proposed  action  will  be  the 
construction  of  a  multilane  divided 
controlled  access  highway  on  new 
location  from  NC  11-903  south  of 
Greenville  around  the  southern  and 
western  portions  of  the  city  to  US  264 
west  of  Greenville.  This  proposed 
facility  is  a  portion  of  a  planned 
complete  bypass  facility  which 
ultimately  will  provide  for  travel  around 
Greenville  and  will  relieve  existing 
traffic  congestion  along  NC  11-903 
through  Greenville.  The  proposed  action 
is  part  of  the  1990  Greenville 
Thoroughfare  Plan. 


Alternatives  under  consideration 
include:  (1)  The  "no-build"  alternative. 
(2)  improve  existing  facilities,  and  (3)  a 
controlled  access  highway  on  new 
location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal,  State  and  local 
agencies.  Citizens  Informational 
Workshops  and  meetings  with  local 
officials  and  neighborhood  groups  will 
be  held  in  the  study  area.  Public 
hearings  will  also  be  held.  Information 
on  the  time  and  place  of  the  workshops 
and  hearings  will  be  provided  in  the 
local  news  media.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  at  the  time  of  the  hearing. 

To  ensure  the  full  range  of  issues 
related  to  the  proposed  action  are 
addre.ssed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

((Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Cunstnjction.  The  regulations 
implementing  Executive  Order  12372 
n-garding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  7.  1994. 
Roy  C.  Shelton, 

Upemtions  Engineer,  Raleigh.  NC. 
jFK  Doc.  94-941  Filed  1-13-94,  8:45  am) 
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Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3273 

Applicant:  Buffalo  &  Pittsburgh 
Railroad.  Inc..  Mr.  R.  T.  Halev.  Signal 
Super\isor C&S,  201  North  P'enn  Street, 
Punxsutawney.  Pennsylvania  15767. 

The  Buffalo  &  Pittsburgh  Railroad. 
Inc..  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
signal  system,  on  the  single  main  track, 
between  Macklin,  milepost  282.4  and 
Eidenau.  milepost  303.5.  near  Butler. 
Pennsylvania,  on  the  Butler  Branch. 


The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 

Rules  Standards  &  Instructions 
Application  (RS&I-AP)-No.  1089 

Applicant:  Consolidated  Rail 
Corporation.  Mr.  J.  F.  Noffsinger,  Chief 
Engineer— C&S.  2001  Market  Street, 
P.O.  Box  41410,  Philadelphia. 
Pennsylvania  19101-1410. 

Consolidated  Rail  Corporation 
(Conrail)  seeks  relief  from  the 
requirements  of  §  236.566  (49  CFR 
236.566)  of  the  Rules.  Standard  and 
Instructions  to  the  extent  that  they  be 
allowed  to  operate  nonequipped 
locomotives  in  automatic  cab  signal 
territory,  on  the  two  main  tracks 
between  "CP  Jacks."  milepost  191.3  and 
"CP  Gray."  milepost  223.3,  on  the 
Pittsburgh  Line,  Harrisburg  Division,  for 
the  following  operations: 

1.  Wire  trains,  work  trains,  wreck 
trains,  and  ballast  cleaners  to  and  from 
work; 

2.  Engines  and  diesel  cars  moving  to 
and  from  shops;  and 

3.  Engines  used  in  switching  and 
transfer  service,  with  or  without  cars, 
not  exceeding  20  miles  per  hour. 

The  reason  given  for  the  proposed 
changes  is  that  exemptions  are  already 
authorized  for  operation  of 
nonequipped  locomotives  under  the 
same  circumstances  in  cab  signal 
territory  at  other  locations  on  Conrail. 
and  that  this  relief  request  would  be  an 
extentioh  of  those  already  existing 
exemptions. 

RS&I-AP-No.  1090 

Applicants:  Union  Pacific  Railroad 
Company,  and  Missouri  Pacific  Railroad 
Company,  Mr.  E.  J.  McCaddon,  Director 
of  Locomotive  Maintenance  Of)erations, 
Harriman  Dispatching  Center.  850  Jones 
Street,  Omaha,  Nebraska  68102-2920. 

The  Union  Pacific  Railroad  Company 
and  Missouri  Pacific  Railroad  Company 
(UP&MP)  jointly  seek  relief  from  the 
requirements  of  Section  236.590  (49 
CFR  236.590)  of  the  Rules.  Standard  and 
Instructions  for  all  locomotives  owned, 
leased,  or  operated  under  contract  by 
the  UP&MP,  equipped  with  Automatic 
Train  Control  Systems  (including 
automatic  train  control,  automatic  train 
stop,  and  coded  cab  signals),  to  the 
extent  that  the  carrier  be  permitted  to 
extend  the  current  2  year  time  limit  (736 
days)  to  3  years,  for  change  out  or 
removal  and  cleaning  of  the  following 
pneumatic  valves  associated  with 
Automatic  Train  Control  Systems: 

1.  "EBPS" — Engine  Brake  Pressure 
Switch  35/20  PSI. 

2.  '"SBPS" — Service  Brake  Pressure 
Switch  35/20  PSI. 


3.  ATC— Magnet  Valve. 

4.  CCS — Magnet  Valve. 
Applicant's  justification  for  relief:  Tq. 

allow  easier  scheduling  of  air  brake 
work  since  time  limits  would  coincide 
with  other  locomotive  valves,  providing 
improved  inventory  control,  reducing 
required  inventory,  and  reducing 
locomotive  down-time.  The  carrier  also 
states  the  failure  frequency  is  less  than 
air  brake  valves  currently  changed  and 
cleaned  on  a  3  year  basis. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA.  400  Seventh  Street.  SW., 
Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC  on  January  7. 
1994. 

Phil  Otekuyk. 

Deputy  Associate  Administrator  for  Safety. 
jFR  Doc.  94-901  Filed  1-13-94:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 
Notice  of  Call  for  Redemption 

Washington,  January  11, 1994. 

To  Holders  ofB'/i  Percent  Treasury 
Bonds  of  1994-99,  and  Others 
Concerned 

1.  Public  notice  is  hereby  given  that 
all  outstanding  8V2  percent  Treasury 
Bonds  of  1994-99  (CUSIP  No  912810 
BR  8)  dated  May  15. 1974,  due  May  15. 
1999,  are  hereby  called  for  redemption 
at  par  on  May  15, 1994.  on  which  date 
interest  on  such  bonds  will  cease. 

2.  Full  information  regarding  the 
presentation  and  surrender  of  such 
bonds  held  in  coupon  and  registered 
form  for  redemption  under  this  call  will 
be  found  in  Department  of  the  Treasury 
Circular  No.  300.  Revised,  dated  March 
4, 1973.  Coupon  bonds  must  have  all 
unmatured  coupons  attached  to  the 
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security  upon  presentation  for 
redemption  at  par.  If  any  coupons  for 
the  interest  payment  dates  of  November 
15,  1994.  through  May  15,  1999,  are 
missing,  the  full  face  amount  of  the 
missing  coupons  will  be  deducted  from 
the  par  value. 

3.  Such  bonds  held  in  book-entry 
form  will  be  paid  automatically  on  May 
15, 1994,  whether  held  on  the  books  of 
the  Federal  Reserve  Banks  or  in 
TREASURY  DIRECT  accounts. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc.  94-1081  Filed  1-12-94;  845  am] 
BILUNQ  CODE  4810-40-M 


UNITED  STATES  INFORMATi 
AGENCY 


flOM 


Culturally  Significant  Objects  Imi^rted 
for  Exhibition;  Determination        ^ 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29,  1978), 
and  £)elegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Degas 
Landscapes"  (see  list »).  imported  from 


<  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-6827,  and  the  address  is  room  700.  U.S. 
Information  Agency,  301  Fourth  Street.  SW., 
Washington.  DC  20547. 


fcr 
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abroad 
without 
are  of  cu 
objects 
agreement 
also  dete  to 
exhibition 
exhibit 


the  temporary  exhibition 
•rofit  within  the  United  States, 
tural  significance.  These 
imported  pursuant  to  a  loan 
with  the  foreign  lenders.  I 
ine  that  the  temporary 
or  display  of  the  listed 
objects  at  the  Metropolitan 
Museumlof  Art,  New  York.  New  York, 
about  January  19, 1994  to  on 
\pril  4, 1994,  is  in  the  national 


^lotice  of  this  determination  is 
be  published  in  the  Federal 


from  on 
or  about 
interest. 
Public 
ordered 
Register, 

Dated:  January  10,  1994. 
Les  Jin, 

General  Counsel. 
|FR  Doc.  J  4-947  Filed  1-13-94;  8:45  am) 
BILUNO  CO  C  S230-01-M 


DEPART  MENT  OF  VETERANS 
AFFAIRS 


Poverty  threshold 

AGENCY: 
ACTION 


Department  of  Veterans  Affairs. 
f  otice. 


SUMMARY 
Affairs 
the  weig 
in  1992 
individual) 
of  the 
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The  Department  of  Veterans 
\)  is  hereby  giving  notice  of 
ted  average  poverty  threshold 
one  person  (unrelated 
as  established  by  the  Bureau 
Cehsus. 

DATES:  T  le  1992  poverty  threshold  is  for 
consider  ition  effective  October  8, 1993, 
the  date  i  m  which  we  notified  our 
regional  pffices  of  such  amount. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  Bisset,  Jr..  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service.  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  VA 
published  a  final  regulation  amending 
38  CFR  4.16(a)  in  the  Federal  Register 
of  August  3,  1990,  pages  3157&-80.  The 
amendment  provided  that  marginal 
employment  generally  shall  be  deemed 
to  exist  when  a  veteran's  earned  annual 
income  does  not  exceed  the  amount 
established  by  the  Bureau  of  the  Census 
as  the  poverty  threshold  for  one  person. 
VA  noted  that  the  weighted  average 
poverty  threshold  in  1988  for  one 
person  (unrelated  individual)  as 
established  by  the  Bureau  of  the  Census 
was  $6,024  and  stated  we  would 
publish  subsequent  poverty  threshold 
figures  as  notices  in  the  Federal 
Register, 

The  Bureau  of  the  Census  recently 
published  the  weighted  average  poverty 
thresholds  for  1992,  The  threshold  for 
one  person  (unrelated  individual)  is 
$7,143. 

Dated:  January  4. 1994. 
Jesse  Brown. 

Secretary  of  Veterans  Affairs. 
(FR  Doc.  94-898  Filed  1-13-94;  845  am) 
BILUNQ  CODE  8320-01-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C,  552b(e)(3). 


FEDERAL  DEPOSrr  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C,  552b(e)(2)),  notice  is  hereby 
given  that  at  10:03  a.m.  on  Tuesday, 
January  11, 1994,  the  Board  of  Directors 
of  the  Federal  Deposit  Insurance 
Corporation  met  in  closed  session  to 
consider  matters  relating  to  the 
Corporation's  corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  Stephen 
R,  Steinbrink,  acting  in  the  place  and 
stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  seconded 
by  Director  Jonathan  L,  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr..  that  Corporation 
business  required  its  consideration  of 


the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4),  (c)(6),  (c)(9)(B). 
and  (c)(10)  of  the  "Government  iathe 
Sunshine  Act"  (5  U.S.C,  552b(c)(2). 
(cH4).  (c)(6).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  NW..  Washington.  DC. 

Dated:  January  11, 1994, 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox, 

Acting  Deputy  Executive  Secretary. 
[FR  Doc.  94-1084  Filed  1-12-94;  8:54  ami 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a,m„  Wednesday. 
January  19, 1994. 
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PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees, 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr,  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204,  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p,m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  12. 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-1108  Filed  1-12-94;  1:06  pmj 
BILLING  COOC  WIO-OI-P 
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Corrections 


VHa  section  of  the  FEDERAL  REGISTER 
contains  ecltorW  comdiQns  of  ppevkxjsty 
publisfwd  rvwidwrtiaf.  Rule.  Proposed  Rtife. 
and  Notioedoawwtte.  These  cowectiorw  are 
prepared  by  the  Ofice  o(  the  Federal 
Register.  Agency  prepared  cofiectiorts  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


DEPARTMENT  OF  ENBtGY 
Federal  Energy  Regulatory 


[Docket  Na  RPf4-354)09 

Colorado  IMarstate  Gas  Ca, 
Compltowco  FIRng 

Correction 

In  noticp  document  93-31874 
appearing  on  page  693S8  in  the  issue  of 
Thursday.  December  30, 1993.  the 
dodcet  number  should  read  as  set  ft»th 
above. 

BIUJNO  COOe  IMMH-O 
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DEPARTM^  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM^2<M21  (M>6;  NMNM  2074| 

Proposad  ( kmtifHiatfon  of  Withdrawal; 
NewMttxio) 

Correction 

In  notice  document  93-30079 
appearii^  on  p^e  &477a  id  the  issue  of 
Thursday.  t)ecember  9. 1993.  make  the 
following  c  irrections: 

1.  In  the  hird  cohman,  in  the  second 
paragraph,  n  the  first  line,  "trip" 
should  rBa<  "strip". 

2.  In  the  i  ame  cohimn.  in  land 
descriptioo  T.  9  N.,  R.  6  E..  "Sec.  92" 
should  read  "Sec.  19". 

BIUINOCOOC 


Bureau  of 


OEPARTMI  NT  OF  THE  INTERIOR 


■ano  Managaiiiafit 


[NM-060-04-'  760^1-(604);  NM-8972q 

Realty  Acti  >n;  Direct  Sato  of  PubHc 
Lands  in  Lfa  County,  NM 

Correction 

In  notice  document  93-30076 
beginning  c  n  page  64777  in  the  issue  of 


Thursday.  December  9. 1993.  in  the 
second  o^umn.  in  land  description  T. 
14  S..  R.  38  E..  in  Sea  5,  after  "NBV." 
insert  a  comma. 

BtuMocooc  n»«%-o 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  93-ASW-4q 

Proposed  Modificaaon  of  Class  E 
Airspace:  Stillwater.  OK 

Correction 

In  proposed  rule  documeDt  9^-2930O 
beginning  GO  page  6312S  in  the  issue  erf 
Tuesday,  November  30. 1993.  make  the 
following  correction: 

S71.1    [Corrected) 

1.  On  page  63126.  in  the  thh-d 
column,  in  §  71.1.  under  ASW  OK  E,  in 
the  second  line,  "3"  should  read  ""36  '. 

BtUINQ  COOC  1S0S-01-O 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 

24  CFR  Parts  3280  and  3282 
Manufactured  Home  Construction  and 
Safety  Standards  on  Wind  Standards; 
Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  AMietant  Secretary  for 
Houalntf-Federal  Houeing 
Commissioner 

24  CFR  Parts  3280  and  3282 
[Doelwl  No.  R-9»-1632;  FR-^3flO-^-03} 
mN2S02-AF91 

Manufactured  Home  Construction  and 
Safety  Standards  on  Wind  Standarda 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  HUD  is  amending  the  Federal 
Manufactured  Home  Construction  and 
Safety  Standards  (FMHCSS)  to  improve 
the  resistar.  e  of  manufactured  homes  to 
wind  forces  in  areas  prone  to 
hurricanes.  Under  this  rule, 
manufactured  homes  will  have  to  be 
dSfeigned  to  withstand  wind  speeds  of 
up  to  110  miles  an  hour  in  hurricane- 
prone  areas,  in  accordance  with  design 
provisions  of  the  American  Society  of 
Qvil  Engineers  Standard  ANSI/ASCE  7- 
88.  Also,  the  Department  is  making 
certain  other  changes  to  the  standards  to 
ensure  that  structiu-al  assemblies, 
components,  windows,  connectors,  and 
fasteners  will  be  adequate  for  the  area  in 
which  the  home  is  to  be  placed.  The 
revised  standard  also  requires  extwior 
roof  and  wall  coverings  to  be  fastened 
adequately  to  sheathing  and  framing 
members,  to  resist  higher  design  wind 
pressures. 

The  purpose  of  this  rule  is  to  increase 
the  safety  of  manufactured  homes, 
thereby  red.uing  deaths  and  injuries 
and  extensive  property  damage  losses  in 
areas  where  wind-induced  damage  is  a 
particular  hazard  and  risk. 
EFFECTIVE  DATE:  July  13, 1994,  except 
that  §§  3280.403(b)  and  (e)  and 
3280.404(b)  and  (e)  wiU  become 
effective  January  17, 1995.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  <rf  July  13. 1994.  except  that 
the  incorporation  by  reference  of 
publications  listed  in  §§  3280.403(b) 
and  (e)  and  3280.404(b)  and  (e)  will 
become  effective  January  17. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Robert  Fuller,  Director,  Manufactured 
Housing  and  Construction  Standards 
Division,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  ATTN:  Maihoom  B-133. 
Washington,  DC  20410-8000. 
Telephones:  (voice)  (202)  755-7430; 
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(TDD)  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUFPLEilENTARY  INFORMATION: 

I.  Background 

Developmental  History 

The  iJurpose  of  the  National 
Manufactured  Housing  Construction 
and  Saftty  Standards  Act  of  1974  (42 
U.S.C.  J401-5426,  at  5401)  (the  Act)  is 
to  reduce  the  number  of  perscmal 
injuries!  and  deaths  and  tne  amount  of 
insiu^nte  costs  and  property  damage 
resulting  from  manufactured  honrw 
accidems.  and  to  improve  the  ouaUty 
and  dumbility  of  manufactured  homes. 
Sectionj604  of  the  Act  confers  authority 
on  the  Secretary  of  HUD  to  issue, 
amend,  pr  revoke  any  Federal 
manufactured  home  construction  or 
safety  standard. 

Following  Hurricane  Andrew,  the 
E)epartinent  conducted  field 
investigations  of  the  damage 
experielced  in  the  hurricane  by 
manufactured  housing  units,  as  part  of 
a  full-sdale  review  of  the  Federal 
manufactured  home  standards.  Ihe  goal 
of  theselinvestigations  and  the  review  of 
materiak  and  recommendations  was  to 
ensure  tpat  the  Federal  standards 
provideadequate  protection  to 
manufactured  home  occupants  during 
high  wii  id  conditions.  On  April  14, 
1993,  th  B  Department  published  a 
propose  1  rule  (58  FR  19536)  that 
reportec  the  preliminary  conclusions  of 
the  Dep  irtment's  efforts,  and  sought 
public  c  anunent  on  changes  that  the 
Departn  ent  was  ccmsidering  for  the 
Federal  standards.  The  Department  also 
contact<  d  each  of  the  members  of  the 
Nations  Manufactured  Home  Advisory 
Council  (Advisory  Council), 
individi  ally,  in  order  to  sohcit  their 
individi  al  comments  on  the  proposed 
wind  st(  ndards  rule,  because  the 
propose  1  timetable  for  final  publicatioD 
did  not  >«init  convening  the  Advisory 
Council  The  individual  resp<»ses  of 
the  Advisory  Council  members  have 
been  coasidered  as  pubhc  comments 
and  inckided  in  the  docket  file  for  this 
rule.      I 

On  Juiie  9, 1993,  the  Department 
announded  (58  FR  32316)  that  the 
comment  period  would  be  extended  to 
July  9, 1693.  The  Department  has 
continued  to  receive  and  consider 
comments  well  after  that  date,  while 
this  final  rule  was  being  developed. 
Becausefthe  timefi^roe  originally 
proposed  for  the  implementation  of 
standard  changes  was  postponed  as  a 
result  of  public  comments  and  the 
extension  of  the  comment  deadline,  the 
Departnient  consuhed  with  the  National 
Manufadtured  Home  Commission  and 
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convened  the  Advisory  Council  for 
consultation  and  to  seek 
recommendations  bom  the  Advisory 
Council  as  a  whole  (see  the  notice 
published  at  58  FR  34586  (June  28, 
1993)).  The  Advisory  Council  met  in 
Washington,  EfC.  on  July  13  and  14, 
1993,  to  discuss  wind  standards  and 
other  proposals  for  changes  to  the 
standards  for  manufactured  housing. 

The  recommendations  of  the  Advisory 
Council  as  #  whole  were  included  in  a 
resolution.  The  resolution  questioned 
the  sufficiency  of  the  evidence  to 
support  adoption  of  the  proposed  rule 
and  recommended  that:  (1)  The 
Department  undertake  negotiated 
rulemaking  or  other  comparable  process 
for  this  standard;  (2)  the  costs  of  any 
rule  be  considered,  both  cumulatively 
and  by  zones;  (3)  the  Department 
examine  its  legal  and  regulatory 
authority  with  respect  to  installation,  if 
it  finds  that  an  installation  standard 
would  be  an  appropriate  means  of 
increasing  wind  safety;  (4)  the 
Department  consider  all  nationally 
recognized  model  codes;  (5)  the 
Department  make  available  documents 
relating  to  the  development  of  new 
wind  standards;  (6)  the  Advisory 
Council  be  reconvened  to  review  public 
comments  and  the  Department's 
analysis;  (7)  the  Department  should 
promptly  complete  the  proce^  of 
updating  the  wind  standards, 
considering  the  issues  and  questions 
raised  by  the  Advisory  Council  and  in 
public  comments;  and  (8)  the 
Department  should  prepare  an  adequate 
regulatory  impact  analysis  upon  which 
it  can  support  the  decisions  to  be  made 
on  implementation  of  new  standards. 

The  Department  has  considered  the 
conclusions  and  recommendations  of 
the  Advisory  Council  in  developing  this 
final  rule  and  the  final  regulatory 
impact  analysis.  The  regulatory  impact 
analysis  is  responsive  to  several  of  the 
Advisory  Council's  concerns,  while  this 
preamble  addresses  other  points  raised 
by  the  Advisory  Council. 

With  respect  to  the  other  points  raised 
by  the  Advisory  Council,  many 
commenters  also  suggested  that 
in.stallation  is  a  crucial  factor  in  the 
safety  of  manufactured  homes.  The 
Department  agrees  that  the  installation 
of  manufactured  housing  units  may  be 
an  important  factor  in  the  safety  of  such 
housing  and  is  initiating  a  review  of  the 
Department's  authority  and  ability  to 
influence  tiedown  requirements. 

However,  the  Department  does  not 
believe  there  is  any  significant 
advantage  in.  or  that  the  public  interest 
¥rould  be  served  by,  reconvening  the 
Advisory  Council  for  the  purpose  of 
reviewing  the  public  comments  or  the 


Department's  compliance  with  its 
statutory  responsibilities  in  the 
development  of  these  standards.  Nor 
does  the  Department  believe  there  is  any 
advantage  to  the  public  interest  in 
undertaking  negotiated  rulemaking  for 
these  standards  because  they  have  been 
subject  to  an  extensive  notice  and 
comment  period  and  have  been 
discussed  with  the  Advisory  Council,  a 
body  representative  of  the  manufactured 
housing  industry,  government,  and 
consumers. 

Major  Differences  From  Proposed  Rule 

As  a  result  of  the  Department's  review 
of  public  comments  and  consultation 
with  the  Advisory  Council,  at  this  time 
the  Department  has  decided  not  to 
pursue  substantial  changes  to  the 
standards  in  areas  of  the  country  not 
generally  subject  to  hurricanes  (Wind 
Zone  I).  However,  the  Department 
recognizes  that  in  many  areas  of  the 
country  the  Federal  standards 
applicable  to  the  design  and 
construction  of  manufactured  housing 
are  far  below  standards  specified  for 
site-built  and  modular  housing  by  State 
and  local  codes.  Thus,  the  Department 
shall  initiate  a  new  review  of  the 
standards  for  the  rest  of  the  country,  and 
it  expects  to  publish  proposals  for  these 
areas  next  year. 

The  Department  has  also  decided  not 
to  include  in  the  final  rule  the  following 
items  that  were  in  the  proposed  rule: 

(1)  Maximum  dimension  of  12"  for 
roof  overhangs; 

(2)  Lower  load  duration  factor  than 
provided  in  the  1991  National  Design 
Specification  for  Wood  Construction 
(NDS); 

(3)  Requirement  for  a  1.5  safety  factor 
to  calculate  resistance  of  anchoring  and 
foundation  systems  to  higher  design 
forces  in  Wind  Zones  II  and  III; 

(4)  Manufacturer's  design  and  details 
for  a  permanent  foundation  system 
(certified  by  a  registered  professional 
engineer  or  architect)  applicable  to  each 
manufactured  home  design;  and 

(5)  Shortened  period  for 
implementation  of  the  standards  after 
publication. 

Relationship  to  Energy  Rule 

On  October  25, 1993.  the  Department 
published  a  final  rule  amending  the 
Federal  Manufactured  Home 
Construction  and  Safety  Standards 
(FMHCSS)  to  include  preem{>tive 
standards  significantly  upgrading  the 
existing  energy  conservation 
requirements  (58  FR  54975)  (Energy 
Rule).  The  effective  date  of  that  rule  is 
October  25, 1994. 

Several  of  the  provisions  to  be 
affected  by  the  Energy  Rule  are  also 


affected  by  the  rule  published  today. 
Because  of  the  earlier  effective  date  for 
those  provisions  in  today's  rule,  the 
Department  will  publish  technical 
amendmmits  to  the  Energy  Rule,  before 
the  effective  date  of  that  rule,  that  also 
will  reflect  the  new  reqxiirements 
imposed  under  today's  rule.  In  stHne 
minor  instances,  the  changes  adopted  in 
today's  rule  already  include 
requirements  that  otherwise  would  have 
been  imposed  upon  the  effiective  date  of 
the  Energy  Rule.  Those  changes  are 
identified  further  in  the  section-by- 
section  analysis  later  in  this  preamble. 

Problem  To  Be  Addressed 

Each  year  significant  damage  to 
manufactured  housing  is  produced  by 
straight  virinds.  hurricanes,  and 
tornadoes.  Damage  is  primarily  in  the 
form  of  roof  failure,  loss  of  roof 
diaphragm  material,  connection  failures, 
and  tiedown/foundation  failures.  The 
most  predictable  areas  for  wind  damage 
to  manufactured  housine  are  those 
subject  most  directly  to  hurricanes.  Last 
year  Hurricanes  Andrew  and  Iniki 
provided  dramatic  examples  of  the 
destruction  faced  by  housing  in 
hurricane-prone  areas. 

The  damage  to  manufacttired  homes 
by  Hurricane  Andrew  was  so  extensive 
that  many  were  rendered 
unrecognizable.  Ninety-seven  percent  of 
all  manufactured  homes  in  Dade  County 
were  totally  destroyed,  while  only 
eleven  percent  of  single-family  homes 
were  destroyed.  The  American  Red 
Cross  reported  that  of  the  1,176  licensed 
and  registered  manufactured  homes  in 
Homestead,  Florida,  1,167  were 
completely  destroyed.  The  American 
Red  Cross  and  FEMA  have  also  reported 
a  total  of  11.213  manufactured  homes 
destroyed  in  Florida  and  Louisiana  in 
Hurricane  Andrew,  and  an  additional 
3,016  manufactured  homes  experienced 
major  damage.  Almost  36%  of  all 
housing  units  destroyed  during 
Hurricane  Andrew  were  manufactured 
homes. 

The  loss  of  these  units  had 
implications  extending  beyond  the  loss 
of  the  homes  and  possessions  of  their 
owners.  These  homes,  shredded  by  the 
winds,  also  became  dangerous  flying 
missiles,  inflicting  more  property 
damage  on  neighboring  structures. 

In  its  October  1992  report  on 
Hurricane  Andrew,  the  Federal 
Emergency  Management  Agency 
(FEMA)  stated  that,  "in  all  areas,  mobile 
homes  (manufactured  housing)  were 
most  susceptible  to  damage  or 
destruction.  Many  mobile  homes 
imploded  fat>m  the  wind  loads  of 
Hurricane  Andrew.  In  coastal  areas, 
where  mobile  homes  were  properly 


'cradled'  and  elevated,  the  cradled 
foundations  remained  intact,  but  the 
mobile  homes  mo\mted  to  these 
foundations  were  oftm  heavily  damaged 
or  destroyed." 

Concerns  for  potential  losses  during 
high  winds  in  coastal  and  other  areas 
were  identified  previously  in  a  May 
1991  report  by  the  Federal  Emergency 
Management  Agency  (FEMA).  which 
predicted  that  &e  United  States  can 
expect  more  hurricanes  of  greater 
intensity  during  the  1990s  and  early 
2000s  than  it  has  experienced  in  recent 
years.  Furthermore,  estimates  suggest 
that  by  the  year  2010  the  population 
density  on  Florida's  coasts  will  have 
increased  about  130  percent  from  the 
1988  level.  Moreover,  as  the  national 
population  ages,  an  increasing 
percentage  of  coastal  inhabitants  will 
probably  be  older  individuals,  a  group 
more  likely  to  occupy  manufactured 
houses.  The  American  Association  of 
Retired  Persons  (AARP)  reports  that  40 
percent  of  the  purchasers  of  new 
manufactured  homes  are  at  least  50 
years  old.  The  elderly  can  be  more 
difficult  to  evacuate  and  may  be  more 
prone  to  be  injured  during  periods  of 
extreme  high  winds. 

The  technology  for  achieving 
economical  wind  resistant  designs  in 
housing  is  available.  It  involves 
calculations  of  risk  for  extreme  vnnd- 
prone  coastal  areas  and  the 
establishment  of  construction  standards 
based  upon  these  risk  calculations. 
Through  use  and  implementation  of  this 
approach,  risks  of  injury  and  death  can 
be  minimized  and  economic  loss 
limited  to  acceptable  levels  in  coastal 
areas  subject  to  high  winds. 

In  determining  a  course  of  action  to 
address  these  issues,  the  Department 
had  to  balance  two  competing  concerns: 

(1)  The  need  to  raise  manufactured 
housing  standards,  to  protect 
individuals,  their  homes,  and  their 
neighbors  from  future  high  viands;  and 

(2)  the  need  to  preserve  the  affordability 
of  a  key  source  of  low-cost  housing. 
This  rule  is  the  result  of  the 
Department's  decision  to  improve 
protection  of  homeowners  in  hurricane- 
prone  areas  as  soon  as  possible,  but  to 
delay  making  changes  to  the  standards 
in  loMrer  wind-risk  areas,  in  order  to 
give  adequate  consideration  to  cost 
factors.  Although  the  changes  are 
expected  to  increase  costs  to  consumers 
in  the  high-wind  areas,  the  Department 
has  concluded  that  the  increases  are 
justified,  because  the  improved 
standards  will  significantly  reduce 
future  losses  to  occupants  and  the 
public  by  strengthening  the  features  that 
make  manufactured  homes  vulnerable 
to  damage  and  destruction  in  high 
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winds.  Perhaps  more  importantly,  the 
improved  standards  may  help  avoid  the 
inestimable  costs  of  devastation  to 
people's  lives  and  emotional  health  and 
to  the  communities,  in  the  likelihood 
that  another  powerful  hurricane  hits  a 
community  of  manufactured  homes  in 
the  hurricane-prone  regions  of  the 
country. 

Field  Investigations— Hurricane  Andrew 

Among  the  major  deficiencies 
contributing  to  manufactured  housing 
damage  in  Hiuricane  Andrew  were 
inadequate  connections  between 
exterior  roof  or  wall  coverings  and 
supporting  sheathing  or  framing  and 
between  walls,  roofs  and  floors.  In 
particular,  losses  of  roof  coverings  were 
widespread,  and  were  considered  by 
some  to  be  the  first  mode  of  failure  for 
manufactured  hemes  damaged  in 
Hurricane  Andrew.  Other  roof-related 
damage  was  due  to  loss  of  sheathing, 
failure  of  connections,  or  a  combination 
of  these  problems.  Numerous  failures  of 
uglift  straps  also  occurred,  when  the 
staples  pulled  out  through  the  metal 
straps,  permitting  the  straps  to  tear  away 
from  the  members  to  which  they  had 
been  fastened.  In  some  cases,  entire 
sections  of  roofs  were  blown  away. 

Another  common  area  of  failure  was 
loss  of  exterior  wall  siding.  Metal  or 
plastic  siding  used  in  manufactured 
housing  was  readily  damaged  or 

Gmetrated  by  flying  debris  during  the 
gh  winds  in  Hurricane  Andrew.  Loss 
of  roof  or  wall  cladding  allows  the 
building  to  be  penetrated  by  the  weather 
and  has  far-reaching  consequences 
beyond  the  area  of  envelope  integrity. 

As  a  result  of  these  losses,  and 
damage  to  windows  and  doors,  there 
was  significant  water  damage  and 
deterioration  to  many  manufactured 
homes.  In  addition,  failure  of  coverings 
or  attachments  to  the  manufactured 
home  structure  also  caused  missile-type 
damage  to  other  homes. 

Other  losses  were  precipitated  by 
prior  deterioration  around  windows  and 
doors  that  had  allowed  moisture  to 
enter,  thereby  weakening  the  resistance 
of  surrounding  wood  framing  and  floor 
decking.  Apparently  this  deterioration 
was  a  result  of  inadequate  design  or 
enforcement  practices,  or  a  combination 
of  both.  In  some  manufactured  homes 
the  loss  of  opening  protection  resulted 
in  increased  internal  pressures  within 
the  buildings,  which  contributed  to  the 
failure  of  interior  components  including 
ceilings.  In  other  cases,  entire  sections 
of  sliding  glass  doors  on  leeward  walls 
were  literally  sucked  out  of  their  frames 
because  of  inadequate  resistance  of  the 
combined  assembly  to  the  wind  forces 
imposed  during  Hurricane  Andrew. 
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Edges  and  comers  of  roofe  and 
endwalB  of  manufactured  homes 
appearea  to  have  been  particularly 
vulneral^le  to  the  high  wind  forces, 
according  to  the  damage  typically 
reported  in  these  areas.  Structural 
failures  pf  endwalls  also  occurred,  but 
the  presence  of  nearby  interior 
shearwalls  prevented  further  losses 
(though  toot  all  designs  are  provided 
with  interior  shearwalls  in  the  vicinity 
of  the  endwall).  However,  in  many  other 
cases,  tlje  entire  superstructure  was 
completely  removed  from  the  floor 
system.  - 

Numerous  anchor  system  failures 
were  regorted  ih  the  areas  subjected  to 
the  higl^t  wind  speeds.  Many  of  the 
systems  failed  due  to  improper 
installadon  or  the  type  of  anchor  used. 
In  addit  on,  anchor  capacity  appeared  to 
have  be<  n  reduced  further  because  of 
the  satui  ated  condition  of  the  soil. 

Summai  y  ofNIST  Report 

As  pa|t  of  its  review  of  the  adequacy 
of  the  Federal  Manufactured  Housing 
Construction  and  Safety  Standards 
(FMHCsS),  the  Department  contracted 
for  a  study  by  Dr.  Richard  D.  Marshall 
of  the  National  Institute  of  Standards 
and  Technology  (NIST)  (Report  NISTIR 
5189.  May  1993).  According  to  Dr. 
Marshall  and  several  other  investigative 
reports.  Damage  to  manufactured  homes 
in  Hurricane  Andrew  ranged  from  loss 
of  roofing  to  total  destruction.  In 
general,  HUD-labeled  imits  suffered  less 
damage  pan  did  pre-HUD  imits. 
However,  conventional  residential 
construqtion  adjacent  to  manufactured 
home  parks  performed  better,  in  some 
instance  significantly  better,  than  did 
manufadtured  homes.  Based  on  wind 
speed  aaessments  and  damage  surveys, 
it  appears  that  HUD-labeled 
manufactured  homes  began  to 
experience  damage  to  roof  and  wall 
coverinos  at  fastest-mile  wind  speeds  of 
up  to  Qslmph  (43  m/s),  and  significant 
structural  damage  at  wind  speeds  of 
from  lOQ  to  120  mph  (45  to  54  m/s). 

Ck)mnionly  observed  failures  included 
loss  of  roof  membranes  and  blow-off  of 
roof  sheithing,  failure  of  uplift  straps  at 
truss-to-|vall  connections  where  staple 
crowms  pulled  through  the  strap,  loss  of 
cladding  on  endwalls  and  near  comers 
where  lige  negative  (suction)  pressures 
developed,  loss  of  appurtenances  with 
resultant  missile  damage  and  damage  to 
the  primery  house  unit  at  connection 
points,  Oomplete  separation  of  the 
superstri  icture  from  the  floor  and 
chassis  frame,  and  loss  of  the  complete 
unit  because  of  the  failure  of  tiedown 
straps  or  the  withdrawal  of  soil  anchors. 
The  NIS' "  report  also  pointed  out  that 
the  capa  :ity  of  the  anchors  appeared  to 
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have  exceeded  the  marginal  resistance 
of  the  superstmcture,  and  that  if  the 
superstructure  separation  failures  had 
not  occurred,  the  number  of  anchor 
systems  failures  could  have  been  much 
more  widespread. 

In  almost  every  case  in  Florida,  some 
form  of  anchoring  had  been  installed. 
Outside  the  area  of  strongest  winds, 
there  were  relatively  few  anchor 
failures.  Within  the  radius  of  strongest 
winds,  anchor  failures  that  were 
observed  involved  2  ft.  (610  mm)  helical 
ground  anchors  (some  embedded  in 
about  3  cu.ft.  (0.8  cu.m)  of  concrete)  or 
rock  anchors  into  coral.  No  failures  of  4 
ft.  (1.2  m)  helical  anchors  were  noted. 
However,  it  is  not  clear  that  any  anchors 
of  that  length  were  actually  installed  in 
the  area  subjected  to  the  highest  winds. 

Dr.  Marshall  ofNIST  compared  wind 
load  provisions  of  the  current  FMHCSS 
with  the  American  Society  of  Civil 
Engineers  (ASCE)  Standard  ANSI/ASCE 
7-88,  the  South  Florida  Building  Code, 
the  Standard  Building  Code,  and  wind 
design  provisions  proposed  by  the 
Manufactured  Housing  Institute.  Based 
on  these  comparisons  of  design  loads  for 
manufactured  housing  units  of  typical 
dimension  and  geometry,  considering 
the  rationale  for  using  importance 
factors  and  unreduced  pressure 
coefficients,  and  in  view  of  the  fact  that 
it  is  a  true  consensus  standard.  Dr. 
Marshall  concluded  that  ANSI/ASCE 
7-88  should  be  the  basis  for  updating 
the  wind  load  requirements  for 
manufactured  housing.  In  addition, 
since  the  NIST  study  only  addressed 
design  loads,  in  the  interest  of  safety 
and  economy,  it  was  also  recommended 
that  prescriptive  requirements  of  the 
proposed  standard  be  consistent  with 
the  specified  design  loads  and  that 
testing  and  analysis  to  assure  this 
consistency  be  conducted. 

ASCE  7-88:  Consensus  Procedures  for 
Development  and  Adoption 

The  ASCE,  founded  in  1852,  is  the 
oldest  civil  engineering  organization  in 
the  United  States  and  has  a  membership 
of  more  than  110.000.  The  ANSI/ASCE 
Standard  7-88,  Minimum  Design  Loads 
for  Buildings  and  Other  Structures 
(November  1990)  (ASCE  7-88.  in  this 
preamble),  was  developed  by  ASCE 
based  on  studies  conducted  at  academic 
and  research  institutions  in  the  United 
States  and  other  parts  of  the  world. 

ASCE  7-88  is  the  only  truly 
consensus  minimum  design  load 
standard  currently  available  in  the 
United  States.  The  ASCE  mies, 
approved  by  the  American  National 
Standards  Institute  (ANSI),  require  all 
standards  committees  to  have  a 
membership  balanced  between 


producers,  consumers,  building 
officials,  and  general  interest  groups. 
Each  of  these  groups  represents  between 
20%  to  40%  of  the  committee 
membership.  At  the  time  ASCE  7-88 
was  adopted,  89  members  were  on  the 
standards  committee. 

The  approval  or  revision  of  an  ASCE 
standard  is  an  elaborate  process,  which 
involves  extensive  balloting  and 
resolution  of  all  negative  votes.  When  a 
standard  is  to  be  adopted,  the  standards 
committee  is  broken  down  by  expertise 
into  task  committees.  Those  task 
committees  draft  the  standard  and 
present  it  to  the  full  standards 
committee  for  balloting.  All  objections 
within  the  standards  committee  are 
satisfied  by  one  of  three  ways:  (1)  the 
objector  agrees  to  withdraw  the 
objection;  (2)  by  a  vote  of  75%.  the  full 
committee  accepts  the  objection  and 
changes  the  standard;  or  (3)  by  a  vote  of 
75%,  the  full  committee  rejects  the 
objection.  The  full  committee  then  votes 
on  the  standard. 

In  order  for  the  standard  to  pass  the 
full  standards  committee,  at  least  65% 
of  the  committee  membership  must  vote 
and  75%  of  those  votes  must  be  in  the 
affirmative.  Moreover,  the  affirmative 
votes  cannot  be  less  than  55%  of  the 
approved  voting  membership.  After  the 
standard  passes  the  standards 
committee,  it  is  issued  to  the  public  for 
further  comment.  As  in  the  standards 
committee,  all  objections  are 
individually  considered  and  processed 
in  the  same  manner  (i.e.,  withdrawn  or 
accepted  or  rejected  by  a  vote  of  75%  of 
the  standards  committee).  After  a 
certain  cutoff  date  and  after  all 
objections  are  addressed,  the  standard  is 
published  as  an  ASCE  consensus 
standard. 

ASCE  7-88:  Wind  Load  Provisions  in 
Model  Codes 

Building  codes  in  each  State  or  local 
jurisdiction  control  the  design  and 
construction  of  buildings  and  structures 
in  that  jurisdiction.  Most  communities 
in  the  United  States  adopt,  in  large  part, 
one  of  the  three  model  building  codes: 
the  National  Building  Code  of  the 
Building  Officials  and  Code 
Administrators  International  (BOCA); 
the  Standard  Building  Code  (SBC)  of  the 
Southern  Building  Code  Congress 
International,  Inc  (SBCQ);  or  the 
Uniform  Building  Code  (UBC)  of 
International  Conference  of  Building 
Officials  (ICBO).  Wind  load  provisions 
in  these  model  building  codes  are  based 
on  the  ASCE  7-88  standard,  but  with 
some  modifications. 

The  ASCE  7-88  standard  considers  all 
of  the  factors  that  influence  the 
magnitude  of  wind  loads  on  a  building. 


In  addition  to  wind  speed,  those  factors 
include:  (4)  Terrain  surrounding  the 
building,  (2)  shape  of  the  building,  and 
(3)  desired  safety  of  the  building  frame 
and  components.  The  model  building 
codes  use  most  of  these  factors  from 
ASCE  7-88,  but  modify  some  of  the 
factors  based  on  experience;  because  of 
tradition,  other  factors  are  not 
considered. 

Some  provisions  of  model  building 
codes  are  adopted  &Dm  industry 
manuals.  The  use,  adoption,  and 
modification  of  wind-load  factors  by  the 
model  building  codes  result  from  an 
attempt  to  simplify  the  wind-load 
provisions  and  react  to  the  concerns  of 
affected  industries  and  special  interest 
groups.  In  general,  these  modifications 
by  model  code  agencies  result  in  lower 
design  requirements  for  wind  forces 
than  would  be  required  under  ASCE  7- 
88. 

Even  with  these  modifications,  final 
wind  loads  for  most  buildings  are  fairly 
consistent  in  all  model  building  codes. 
All  three  of  the  major  model  building 
codes  incorporate  the  basic  wind  speed 
map  of  ASCi:  7-88.  and  reference  the 
ASCE  standard  in  whole  or  in  part,  but 
either  modify  the  standard  or  require 
additional  prescriptive  design  and 
constmction  provisions.  In  addition,  all 
three  provide  the  use  of  ASCE  7-88  as 
an  alternative  to  be  applied  at  the 
discretion  of  the  designer. 

However,  the  model  building  codes 
do  not  cover  the  design  or  construction 
of  manufactured  housing.  The  only 
control  local  governments  have  over 
manufactured  housing  and  mobile 
(manufactured)  home  paries  is  through 
certain  zoning  regulations,  or  anchoring, 
set-up,  or  installation  requirements.  As 
noted  by  one  commenter  (150)  and 
discussed  in  the  next  section  of  this 
preamble,  incorporation  of  the  ASCE  7- 
88  standard  will  be  critical  to  ensuring 
continued  acceptance-of  manufactured 
housing  by  local  jurisdictions  in  high 
wind  areas. 

Building  Codes  in  Southern  Florida 

Generally,  the  local  jurisdictions  in 
Florida  have  adopted  modifications  of 
the  SBC  or  South  Florida  Building  Code 
(SFBC).  As  one  of  its  primary 
recommendations  in  the  aftermath  of 
Hurricane  Andrew,  the  18-member  Dade 
County,  Florida,  Grand  }ury  stated  that 
the  35-year-old  South  Florida  Building 
Code  must  be  rewritten  to  dupUcate  the 
tougher,  national  wind  standard  of 
ASCE  7-88.  The  Grand  Jury  recognized 
ASCE  7-88  as  a  standard  that  more 
adequately  refiects  the  design  strength 
necessary  for  windows  and  doors.  In 
acknowledgment  of  the  Grand  Jury's 
recommendations,  the  Dade  County 


Building  Code  Committee  adopted 
(effective  January  1, 1994)  the  Wind 
Loads  section  of  ASCE  7-88,  using 
Exposures  C  and  D,  only.  The  Grand 
Jury  further  recommended  that  Dade 
County  officials  issue  a  moratoriimi  on 
the  permanent  replacement  of 
manufactured  homes  until  officials 
could  be  assured  that  the  replacement 
homes  meet  the  ASCE  7-A8  standards. 
Further,  noting  that  lower  standards  are 
applied  to  manufactured  housing  than 
to  conventional  housing,  the  1992  Fall 
Term  Grand  Jury  asserted  that  "the  low 
standard  amounted  to  discrimination 
against  those  persons  unable  to  afford 
the  costs  of  conventional  housing." 
In  its  Final  Report,  filed  August  4, 
1993,  the  Dade  County  Grand  Jury 
referenced  the  initial  Grand  Jury 
findings  regarding  the  engineering 
advantages  of  the  ASCE  7-88  standard 
and  commended  its  adoption  into  the 
SFBC.  The  Grand  Jury  reported  that: 

(Tlhis  additional  and  essential 
modification  of  the  SFBC  should  provoke  a 
wide-ranging  improvement  of  most  of  our 
building  designs,  methods  and  products.  It 
should  also  result  in  the  building  of 
structures  that  will  provide  greater  safety  and 
security  during  a  hurricane. 

In  order  to  protect  those  living  in  and 
near  manufactured  homes,  the  Grand 
Jury  has  reiterated  the  recommendation 
that  a  moratorium  be  instituted  on  the 
installation  in  the  County  of  any  new 
mobile  homes  that  do  not  meet  the 
wind-loading  standards  of  ASCE  7-88. 

In  addition,  the  SBCCI,  after  assessing 
the  damage  caused  by  Hurricane 
Andrew,  concluded  that  standards 
applicable  to  manufactured  housing 
need  to  be  reviewed  to  bring  them  up 
to  the  level  of  other  construction  types, 
unless  society  is  willing  to  consider 
manufactured  homes  to  be  expendable. 
The  SBCCI  said  that  even  if 
manufactured  homes  are  considered 
expendable,  the  issue  of  the  hazard  they 
present  to  neighboring  buildings  and 
structures  needs  to  be  addressed. 
Accordingly,  they  further  concluded 
that  steps  need  to  be  taken  to  strengthen 
the  structural  frame,  enforce  tiedown 
provisions,  and  assure  that  the 
installation  of  homes  is  done  by  those 
who  are  knowledgeable  in  the 
requirements  of  the  code.  Unless  these 
issues  are  addressed,  the  SBCQ  believes 
there  will  continue  to  be  great  costs 
associated  with  hurricane  damage. 

Improved  Anchoring  and  Foundation 
Systems 

Enforcement  of  anchoring  and  tie- 
down  systems  for  manufactured  housing 
construction  has  generally  been 
considered  a  State  or  local  government 
and  their  building  officials' 
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responsibility.  Section  3282.303  of  the 
Manufactured  Home  Procedural  and 
Enforcement  Regulations  (24  CFR  part 
3282)  urges,  but  does  not  require,  State 
Administrative  Agencies  to  monitor 
installation  of  manufactured  homes. 
Thus,  standards  for  foundations  and 
anchorings  and  enforcement  of  those 
standards  are  not  uniform  among  the 
States,  and  in  some  States  are 
nonexistent.  For  example,  the  State  of 
Florida  has  statewide  laws  related  to 
installation,  but  enforcement  of  those 
laws  is  left  to  local  building  officials, 
while  Louisiana  is  one  of  23  States  that 
does  not  regulate  installation  of 
manufactured  homes  at  all. 

The  National  Conference  of  Building 
Codes  and  Standards  (NCSBCS),  under 
contract  with  the  Department,  sent  a 
team  to  inspect  manufactured  homes 
damaged  or  destroyed  by  Hurricane 
Andrew.  Theiueport,  dated  September 
25. 1992  (Re/October  1, 1992), 
evaluated  anchoring  systems  used  in 
Florida  and  Louisiana.  The  team  found 
that  virtually  all  manufactured  homes 
they  saw  in  Florida  had  been  anchored, 
but  anchors  had  failed  in  most 
destroyed  homes. 

Some  of  the  systems  that  failed  were 
anchors  embedded  only  two  feet  into 
the  soil,  which  were  pulled  out  of  the 
ground  by  the  force  of  the  storm.  Other 
systems  that  failed  included  short 
anchors  embedded  in  concrete  or  driven 
into  the  coral.  In  Louisiana,  most 
manufactured  homes  the  team  saw  had 
no  anchoring  systems  at  all,  or  only  had 
two  or  three  anchors  on  each  side;  less 
than  one-half  the  number  generally 
speciHed  by  manufacturers'  instructions 
for  hurricane  zones.  Also,  where 
anchors  were  installed,  most  had  been 
installed  incorrectly;  often  embedded 
only  partially  in  the  ground  with  12"  or 
more  protruding  above  finished  grade. 

While  the  majority  of  anchoring 
system  failures  appeared  to  result  from 
improper  installation,  the  NCSBCS 
Team  observed  several  cases  where  the 
holding  capacity  of  anchors  appeared  to 
have  been  reduced  because  of  water 
saturated  soil.  In  order  to  determine  the 
adequacy  of  anchoring  systems  installed 
in  soil  that  might  be  exposed  to  heavy 
rainfall  and  hurricane  force  winds, 
further  investigating  and  testing  of 
anchors  will  be  conducted  by  the 
Department. 

Numerous  failures  reported  after 
Hurricanes  Andrew  and  Hugo  and  other 
previous  wind  storms  support  the 
Department's  concerns  over  anchoring 
systems  for  manufactured  housing  that 
are  inadequate  to  resist  probable  high 
wind  forces.  In  addition,  as  the  NIST 
Report  indicated:  "[i]f  superstructure 
failures  had  not  occurred  (in  Hurricane 


Andrew  ,  the  number  of  anchor  system 

failures  inight  well  have  been  greater 
•  •  *  It 

Some  field  and  laboratory  testing  of 
commeriially  available  ground  andior 
and  steel  strapping  systems  has  been 
conducted  under  a  HUD  contract  with 
Wiss.  JaAney.  ft  Elstner,  Inc.  (See  WJE 
Report  No.  901798,  July  26. 1991,  HUD 
USER— HUD-0005823).  The  initial  test 
results  indicate  that  anchore  have  a 
significantly  lower  load  resistance 
capadtylthan  even  the  levels  required 
by  the  current  standard.  Resistance  or 
capacity  would  be  even  lower  if  anchors 
are  not  installed  in  accordance  with 
anchor  lianufacturer's  and  home 
manufaaurer's  installation  instructions 
or  undeij  saturated  soil  conditions. 

The  Department  has  also  been 
conducting  laboratory  tests  to  evaluate 
the  resinance  of  manufactured  home 
support  knd  anchoring  systems  to  lateral 
wrind  ana  seismic  forces.  After  the 
results  at  the  laboratory  data  have  been 
evaluated  and  compared  to  the  field 
data,  the  Department  may  propose 
changes  to  lower  allowable  anchor 
system  resistance  values. 

In  the  nterim,  the  Department 
cautions  home  and  anchor 
manufac  turers,  installers,  retailers, 
insuranc  e  companies,  lenders,  and  State 
and  loca  government  agencies  that 
anchorii  g  should  be  rated  for  specific 
soil,  loa(  ing,  and  installation  conditions 
for  whic  1  the  anchor  is  acceptable. 
Failure  1 3  do  so  may  result  in  anchoring 
and  tiedpwn  systems  which  have 
inadequate  ultimate  capacity  to  resist 
probable  design  wind  forces. 

U.  Anal'  vis  of  Public  Comments 

Charactt  'tization  of  Commenters 

The  D  ipartment  received  1.116 
commen  ts  in  response  to  the  proposed 
rule  and  the  notice  extending  the 
commei^  period.  Although 
approxitiately  235  of  these  comments 
are  included  in  file  of  the  Rules  Docket 
Clerk  as  being  received  under  the 
extended  deadline,  many  of  these  were 
delayed^n  receipt  in  the  Rules  Docket 
Clerk  office  because  they  were  sent  first 
to  other  offices  within  the  Department. 

The  gteat  majority  of  the  comments 
were  du  )licative  or  identical  form 
lettera  (i  f  the  1,116  total  comments, 
only  75  :o  100  included  distinctive 
commei  ts).  The  commenters  generally 
can  be  oiaracterized  as  follows: 
—  Businesses  (including  retailera, 

manufacturers,  suppliers,  finance 

comp  mies,  park  owners,  etc.) — 704 
— Indus  ry  groups  (including  State  and 

natioqal  associations) — 24 
— Members  of  Congress  (including 

origin  i\  correspondence  and 


JMI 


transmittals  of  constituent  lettere) — 

245 
— Other  governmental  agencies  and 

representatives  (Federal,  State,  and 

local  agencies  or  representatives) — 77 
— Membera  of  the  National 
-Manufactured  Home  Advisory 

Council  (individually) — 15 
— Individuals  (including  consumera, 

engineera  and  other  experts, 

salespersons,  etc.,  in  individual 

capacities)— 60 
— Private  standards  groups — 6 
— Consumer  groups — 2 
— Tenants  groups — 1 
— Insurance  industry — 3 
— National  Commission  on 

Manufactured  Housing — 1 
— DAPIA  (Design  Approval  Primary 

Inspection  Agency) — 2 
— Correspondence  forwarded  fi"om 

White  House — 2 
— Law  firms — 3 
— Other  national  associations — 1 

Many  of  the  comments  received  by 
the  Department  and  addressed  in  the 
following  discussion  were  common  to 
numerous  commenters.  Other  less 
universal  comments  addressed  in  the 
discussion  may  be  referenced  by 
number  in  parentheses  following  a 
statement.  These  numbers  correspond  to 
the  number  given  the  comment  in  the 
file  maintained  by  the  Rules  Docket 
Clerk.  Comments  filed  as  received  in 
response  to  the  original  comment  period 
are  referenced  as  numbers  1-682  (#817 
was  inadvertently  skipped  in  the 
numbering  sequence),  while  those  in 
response  to  the  extended  comment 
period  are  referenced  as  numbers 
1(2)  — 235(2). 

Comments.  Generally 

A  number  of  commenters 
acknowledged  the  need  to  update  the 
Department's  standards  for 
manufactured  housing.  One  commenter 
(77)  welcomed  the  better  publicity  and 
reputation  the  industry  would  enjoy  as 
a  result  of  updated  standards.  However, 
many  of  these  commenters  also  stated 
opposition  to  the  specific  standards 
proposed  by  the  Department. 

About  two  dozen  commenters, 
including  consumer  and  insurance 
industry  groups,  standards 
organizations,  government  agencies,  and 
engineers,  generally  supported  the  basic 
standard  proposed  (e.g.,  17,  55,  76, 137, 
145.  150.  197.  633,  12(2),  204,2),  207,2)). 
although  several  of  these  commenters 
also  expressed  concern  about  specific 
cost  items.  Supporting  comments 
emphasized  the  importance  of 
affordable,  safe  housing,  rather  than 
merely  affordable  housing  (17).  and 
characterized  ASCE  7-88  as  the  only 


consensus  wind  standard  in  the  Country 
(76.  and  others). 

Procedural  Comments 

Comment  The  30-day  comment 
period  allowed  in  the  proposed  rule  did 
not  permit  sufficient  consideration  of 
the  rule  and  development  of  public 
comments.  In  addition,  the  justification 
for  the  shortened  effective  date  that  the 
proposed  rule  had  indicated  would 
apply  to  the  final  rule  was  not  justified 
by  the  need  to  implement  regulatory 
changes  before  the  1993  hurricane 
season. 

Response:  Because  of  the  numerous 
requests  for  longer  response  periods 
from  both  the  public  and  members  of 
Congress,  and  because  it  was  apparent 
that  a  rule  could  not  be  in  place  in  time 
for  the  1993  hurricane  season,  the 
Department  has  allowed  additional  time 
for  public  comments  and 
implementation  of  the  final  rule.  The 
proposed  rule  was  published  on  April 
14, 1993.  and  the  comment  period  was 
extended  to  July  9, 1993. 

Because  of  the  C)epartment's  desire  to 
consider  the  full  extent  of  public 
response  on  this  rule,  the  Department 
has  continued  to  receive  comments 
regularly  while  the  final  rule  and 
regulatory  impact  analysis  were  being 
prepared  and  has  continued  to  log  and 
review  those  comments.  Therefore,  in 
effect,  the  comment  period  for  this  rule 
has  been  approximately  5  months. 

To  alleviate  the  concerns  relating  to 
the  industry's  need  for  ample  time  to 
redesign  homes  and  retool 
manufacturing  facilities,  the  Department 
has  decided  to  extend  the  effective  date 
originally  proposed  for  this  rule. 
Accordingly,  the  rule  provides  for  an 
effective  date  of.  at  least,  180  days  from 
today's  date  of  publication.  Thus,  the 
concerns  of  the  commenters  in  these 
regards  have  been  addressed  by  the 
Department. 

Comment:  The  National 
Manufactured  Housing  Advisory 
Council  should  be  convened,  as 
required  by  law,  to  consider  the 
standards  proposed  by  the  Department. 

Response:  Despite  the  infeasibility  of 
convening  the  Advisory  Council  within 
the  timeframe  originally  proposed  for 
the  implementation  of  improved 
standards,  the  Department  made  an 
extraordinary  effort  to  consult  with  the 
individual  members  of  the  Advisory 
Council.  The  responses  of  a  number  of 
the  individual  members  of  the  Advisory 
Council  have  been  considered  and 
included  in  the  docket  file  for  this 
rulemaking. 

Later,  because  of  the  Department's 
extension  of  the  comment  period  and 
recognition  that  a  final  rule  could  not  be 


in  place  in  time  for  the  1993  hurricane 
season,  the  Department  immediately 
convened  the  Advisory  Coimcil  so  that 
it  could  discuss  the  proposal  as  a  panel. 
The  resulting  recommendations  of  the 
Advisory  Coimcil,  as  a  panel,  also  have 
been  considered  carefiilly  in 
determining  both  the  scope  and  the 
specific  requirements  of  mis  final  rule. 
Additional  disciission  of  the 
proceedings  of  the  Advisory  Council 
can  be  found  elsewhere  in  this 
preamble. 

Comment:  Several  commentera 
questioned  the  impact  of  the  rule  on 
families,  in  the  context  of  Executive 
Order  12606.  which  requires 
consideration  of  the  impact  of  a 
regulation  on  family  formation, 
maintenance,  and  general  well-being. 

Response:  In  the  proposed  rule,  the 
Department  indicated  mat  the  rule  was 
not  subject  to  review  under  the 
Executive  Order.  The  commentera 
questioned  this  position  based  on 
information  that  some  potential 
consumera  would  be  unable  to  purchase 
manufactured  homes  if  the  prices  of 
those  homes  were  raised  to  cover  the 
costs  of  the  new  standards.  To  the 
extent  that  production  cost  increases 
resulting  from  this  rule  will  be  passed 
on  to  consumers,  one  effect  of  the  rule 
is  expected  to  be  the  loss  of  marginal 
consumers  from  the  market.  Some  of 
these  marginal  consumers  will  have  to 
find  less  expensive,  rental  housing; 
some  will  opt  for  comparably  priced 
site-built  housing.  However,  the 
significance  of  this  result  is  not  a  loss 
of  housing,  but  a  redistribution  of  the 
kinds  of  housing  available.  Although  as 
a  result  some  families  may  lose  an 
ownership  option,  the  general  well- 
being  of  families,  and  society,  is  served 
better  by  ensuring  adequate  quality 
standards  for  such  housing. 

Although  the  Department  does  not 
believe  this  final  rule  implicates  family 
concerns  within  the  spirit  of  the 
Executive  Order,  the  Department  has 
analyzed  the  rule  as  required  under  the 
Order.  Therefore,  in  the  paragraph  on 
Executive  Order  12606  xmder  the  "Other 
Matters"  section  of  this  preamble,  the 
Department  certifies  that  the 
requirements  of  the  Order  have  been 
met  in  the  issuance  of  this  rule. 

Comment:  The  proposed  rule 
indicated  that  manufacturers  should 
anticipate  the  contents  of  the  final  rule 
and  should  prepare  to  comply  with  the 
more  stringent  standards  soon  after 
publication  of  the  final  rule.  This 
schedule  for  implementation  of  the  new 
standards  fails  to  recognize  the  need  for 
lead  time  to  design,  test,  and  seek 
approval  of  changes  necessitated  by  the 
standard  changes.  In  addition,  while 


peraonnel  resources  are  concentrated  on 
the  redesign  reauirement,  production 
peraonnel  may  nave  to  be  laid  off.  This 
problem  is  compounded  by  the 
possibility  that  another  redesign  will  be 
necessary  as  a  result  of  the  new  Federal 
energy  standards. 

Response:  To  a  large  extent,  the 
Department  already  has  been  responsive 
to  me  concerns  expressed  in  this 
comment  by  conceding  that  the  rule  will 
not  become  effective  for  180  days.  The 
Department  is  sensitive  to  the 
procedural  requirements  that  a  . 
manufecturer  faces  when  imdertaking 
design  changes.  However,  there  is  no 
doubt  that  by  the  time  this  rule  becomes 
effective,  all  aspects  of  the  industry 
should  have  had  sufficient  advance 
notice  of  the  necessary  product 
improvements  to  prepare  for 
implementation  of  the  new  standards. 

Innovative  solutions  and  safer 
products  generally  depend  on  some 
commercial  incentive.  The  Department 
beUeves.  based  on  the  knowledge  of  its 
technical  staff,  the  reports  they  have 
reviewed,  and  some  of  the  comments 
received,  that  those  parties  involved  in 
the  production,  sales,  and  siting  of 
manufactured  housing  will  be  able  to 
comply  with  these  standards  reasonably 
quickly,  when  continued  sales  depend 
on  such  compliance. 

Cost  Considerations 

Comment:  The  cost  impact  of  the 
standard  changes  should  be  analyzed,  as 
required  by  Executive  Order  12291  and 
42  U.S.C.  5403(f),  and  a  regulatory 
impact  analysis  should  be  prepared. 

Response:  As  stated  in  the  "Other 
Mattera"  section  of  the  preamble  of  the 
proposed  rule  (57  FR 19539),  the 
Department  agreed  that  it  would  prepare 
and  submit  a  regulatory  impact  analysis 
before  publication  of  the  final  rule,  in 
accordance  with  established  Office  of 
Management  and  Budget  (0MB) 
guidance.  Although  many  of  the 
benefits,  and  some  costs,  of  increased 
standards  are  difficult  to  quantify  for 
purposes  of  such  an  economic  analysis 
(e.g.,  loss  of  life,  uninsured  costs. 
insurance  deductibles,  and  injuries),  the 
Department  has  complied  with  the 
requirements  of  Executive  Order  12866 
(September  30. 1993)  and  0MB.  As 
noted  under  "Significant  Regulatory 
Action"  in  the  "Other  Matters"  section 
of  this  preamble,  a  final  regulatory 
analysis  based  on  the  provisions  in  this 
final  rule  is  available  to  the  public. 

However,  while  economic  concerns 
have  always  been  an  important 
component  of  the  Department's 
decisionmaking  process  and,  in  this 
case,  resulted  in  modification  of  the 
rule,  the  Department  stresses  that  its 
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statutory  mandate  to  reduce  the  number 
of  personal  injuries  and  deaths  and  the 
amount  of  insiirance  costs  and  property 
damage  resulting  from  manufactured 
home  accidents,  and  to  improve  the 
quality  and  durabiUty  of  manufactured 
homes,  requires  that  the  Department 
look  beyond  afiordability  issues.  In 
promoting  homeownership 
opportunities  for  lower-income  persons, 
the  Department  strongly  believes  that 
such  housing  must  also  be  safe.  The 
concern  with  safety  extends  beycoid  the 
occupants  of  the  housing,  to  all  those 
who  may  be  affected  by  the  failure  of 
such  housing  to  meet  minimum 
performance  standards  under 
reasonably  foreseeable  conditions.  For 
example,  in  a  Federal  Emergency 
Management  Agency  (FEMA)  report  on 
"Building  Performance:  Hurricane 
Andrew  in  Florida"  (FIA-22.  2/93). 
cited  by  commenter  76. 

It  was  observed  that  the  breakup  of 
corrugated  metal  siding  and  roofed  buildings 
such  as  manufactured  homes  and  pre- 
engineered  metal  frame  buildings  contributed 
significantly  to  the  generation  of  airborne 
debris.  This  was  evident  from  debris  damage 
to  nearby  downwind  structures. 

As  stated  by  another  commenter  (205(3)): 
"The  prospect  of  reducing  the  loss  of 
life  and  property  and  reducang  the  cost 
of  disaster  relief  efforts  from  such  losses 
as  Hurricane  Andrew  would  certainly 
be  to  the  benefit  of  the  entire  housing 
industry  and  the  individual  and 
corporate  citizen  tanwyers  of  the 
United  States."  In  addition,  the 
upgrades  required  under  this  rule  also 
would  increase  the  ability  of  the  homes 
to  withstand  damage  during 
transportation  and  installation  of  the 
units,  and  the  improved  windows 
would  be  mora  energy  efficient  (see 
comment  150). 

The  Department  recognizes  the 
viability  of  manufactured  housing  as  a 
source  of  affordable  housing  for  many 
people  and  will  continue  to  work  Kith 
the  iitdustry  to  enstire  a  quality  product 
at  a  reasonable  cost.  However,  the 
Department  will  also  continue  to 
exerdse  all  of  its  statutory 
responsibilities  relating  to  housing  and 
its  occupants  in  a  manner  that  serves 
the  optimal  societal  interests.  This  final 
rule  is  evidence  that  the  Department 
agrees  with  those  comraenters  that  said 
the  savings  in  storm  damage  repair,  loss 
of  personal  property,  and  potential 
personal  injury  or  loss  of  lifiB,  in 
addition  to  other  expected  benefits, 
exceeds  the  cost  differential  for  these 
new  standards.  The  Department  has  also 
reviewed  cost  impact  figures  provided 
by  numerous  commenters  during  the 
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development  of  the  final  regulatory 
impact  ^alysis. 

Comipent:  The  increased  cost  of 
manufafctiired  housing  that  will  be  the 
result  of  the  more  stringent  standards 
may  price  many  consumers  out  of  the 
market  for  imsubsidized  housing.  A 
home  n^ufactiired  to  the  new 
standards  will  require  a  higher 
downp^rment,  and  potential  consumers 
will  finj  it  more  difficult  to  qualify  for 
financing.  The  level  of  regulation 
proposal  would  limit  consumer  choice 
and  woild  deny  consumers  the  right  to 
match  qousing  to  their  budgets  (1). 

Respiinse:  Tlie  Department  is 
concerned  about  the  effect  of  these 
standards  on  the  abiUty  of  consumers  to 
d  purchase  manufactured 
However,  because  the 
s  are.  for  the  most  part, 
performance  standards  and  do  not 
prescribe  methods  of  construction,  the 
manufa<  lured  housing  industry  can,  and 
the  Dep  irtment  expects  will,  approach 
this  proplem  by  developing  innovative 
designs,:  components,  and  construction 
techniqaes  that  meet  the  standards  but 
maintaif  the  affordability  of 
manufactured  homes.  The  Department 
has  also  removed  some  of  the  proposed 
prescriptive  requirements.  These 
changeslfrom  the  proposed  rule  should 
help  maintain  the  affordabiUty  of 
manufactured  housing  while  still 
safety, 
ed  by  one  commenter  (215(2)), 

?l  a  minimum  reasonable  wind 
or  manufactured  housing  so 
be  mora  affordable  makes  as 
se  as  allowing  a  car  to  be  sold 
rakes  for  the  same  reason.  A 
similar  ^pinion  was  expressed  by  a 
consumer,  who  commented  (117(2)): 

If  tougler  standards  increase  the  cost  of  a 
mobile  hAme  by  a  fair  percentage  I  believe 
people  will  be  willing  to  pay  a  little  mora  ibr 
better  pn^ection.  Most  of  these  homes  are  not 
second  himes  but  the  principal  residence  of 
retirees,  i 

Earlier  in  the  preamble  the  Department 
acknowledges  the  legitimate  concern 
with  affttrdability.  but  also  notes  the 
importa^ice  of  safe  housing  that  protects 
ietal  interests. 

ly,  as  noted  by  commenter 
),  "(t]he  disruption  of  lives 
lies  resulting  from  the  damage 
actured  housing  often  happens 
to  those Qeast  able  to  fully  recover." 
Therefole.  the  financial  impact  of 
insufficibnt  standards  also  may  fall  most 
heavily  on  those  least  able  to  absorb  that 
impact.  The  Department  agrees  with 
commenter  215(2)  that  the  poor  should 
not  hav^  to  accept  a  lower  safety  factor 
against  catastrophic  failure  of  housing 
than  the!  rest  of  society. 
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Finally,  a  commenter  representing  a 
number  of  insurance  carriers  (17)  noted 
that  builder/developer  estimates  of  cost 
increases  for  building  code 
improvements  for  site-built  structures 
have  far  exceeded  documented 
incremental  cost  increases  in  the  p>ast. 
The  commenter  observed  that  cost 
estimates  with  respect  to  manufactured 
housing  and  the  higher  standards 
proposed  by  the  Department  may 
contain  similar  exaggerations.  This 
possibility  is  discussed  by  the 
Department  in  the  regulatory  impact 
analysis  prepared  in  connection  with 
this  final  rule. 

Comment:  In  looking  at  storm  damage 
estimates  for  purposes  of  a  cost-benefit 
analysis,  the  Department  should 
distinguish  damage  to  manufactured 
homes  that  complied  with  existing  HUD 
standards  fivm  damage  to  pre-HUD 
homes. 

Response:  As  previously  discussed, 
both  manufactured  homes  built  before 
the  imposition  of  HUD  standards  and 
those  built  after  the  standards  became 
effective  experienced  significant  damage 
during  Hurricane  Andrew.  Therefore, 
the  numerical  breakdown  between  pre- 
and  post-HUD  standards  is  not  a 
determinative  factor  in  the  Department's 
process  with  respect  to  the  final  content 
of  this  rule. 

However,  in  its  comments  on  this 
rule,  the  AARP  (commenter  #150)  noted 
that  "(wlhile  more  than  half  of  the 
manufactured  homes  destroyed  were 
built  prior  to  implementation  of  the 
HUD  standards,  many  of  these  older 
homes  were  constructed  in  accordance 
with  American  National  Standards 
Institute  (ANSI)  Standard  A119.1, 
which  had  the  same  wind  load 
resistance  requirements  as  the  current 
HUD  standards." 

Comment:  As  a  practical  matter, 
manufacturers  will  build  their  homes  to 
the  most  stringent  standards  that  would 
apply  to  their  sales  areas.  Therefore, 
those  manufacturers  that  would  build 
homes  for  more  than  one  zone  will 
build  all  their  homes  to  accommodate 
the  highest  wind  load  requirements,  and 
the  cost  of  compliance  with  the  new 
standards  will  actually  be  higher  than 
the  estimates  that  are  oased  on  numbers 
of  units  per  Zone  (12). 

Response:  The  Department  does  not 
discourage  voluntary  compliance  with 
standards  that  are  higher  than  those 
required.  However,  the  Department 
believes  that  the  decision  to  comply 
volunteirily  with  higher  standards  will 
be  controlled  by  the  cost  of  such 
compliance  and  the  manufacturer's 
market  demands.  Accordingly,  sudi 
compliance  is  questionable  and  cannot 
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be  considered  in  the  regulatory  impact 
analysis. 

Comment:  The  implementation  of 
new  standards  will  adversely  affect  the 
marketability  of  existing  homes  not  built 
to  those  standards  (87),  leading  to 
increased  defaults  and  credit  losses 
(139). 

Response:  The  standards 
implemented  by  this  rule  will  not  affect 
manufactured  homes  already  occupied 
by  consumers.  Thus,  the  resale  market 
for  these  existing  units  generally  should 
not  be  affected,  except  to  the  extent  that 
prospective  purchasers  have  the 
financial  resources,  realize  the 
construction  limitations  of  the  existing 
units,  and  choose  to  purchase  units 
meeting  the  new  standard  or  other 
housing  options.  Because  prospective 
purchasers  of  used  manufactured 
housing  are  likely  to  be  in  lower  income 
brackets,  however,  the  Department 
expects  little  or  no  impact  on  the  resale 
market  for  manufactured  homes  already 
occupied  by  consumers. 

Comment:  The  additional  cost 
attributable  to  increased  costs  for 
lumber  is  of  particular  concern  (639). 

Response:  As  noted  above,  the 
Department  is  concerned  about  all 
additional  costs  and  the  affordability  of 
homes  constructed  to  the  new 
standards.  Any  specific  concern  with 
lumber  costs  has  been  alleviated 
because  of  recent  changes  in  market 
conditions,  which  have  shown  that  high 
prices  being  charged  for  lumber  earlier 
this  year  were  an  aberration.  Lumber 
costs  have  significantly  reduced  since 
original  cost  estimates  were  prepared.  In 
addition,  the  final  rule  will  permit  the 
use  of  the  1991  NDS  without  exception, 
which  lowers  earlier  manufactured 
housing  industry  projections  of  the 
lumber  changes  and  estimated  costs  for 
complying  with  the  new  standards. 

Scope  of  Requirements 

Comment;  The  prescriptive  standards 
in  the  proposed  rule  would  eliminate 
the  ability  of  manufacturers  to  be 
innovative  in  developing  safer  and  more 
attractive  homes. 

Response:  A  number  of  the 
prescriptive  standards  in  the  proposed 
rule  have  been  removed  in  the  final 
rule.  For  those  that  remain, 
manufacturers  can  utilize  24  CFR 
3282.14,  to  take  advantage  of  the 
Department's  policy  encouraging 
innovation  through  alternative 
construction. 

Comment:  Because  the  proposed  rule 
was  largely  justified  as  a  response  to 
damages  incurred  in  hurricane-prone 
areas,  the  standards  and  time  frames 
contained  in  the  proposed  rule  should 


not  be  applied  to  other  zones  subject  to 
lower  wind  speeds. 

Response:  At  this  time  the 
Department  has  deleted  the  proposed 
changes  to  Zone  I  from  the  final  rule. 
Therefore,  homes  designated  to  be  sited 
in  Zone  I  must  comply  with  the 
previous  wind  standard  for  those  areas. 
However,  many  commenters  and  the 
Advisory  Council  indicated  that  the 
Department  should  strive  to  bring  the 
Federal  standards  to  a  level  of 
comparability  with  conventional 
housing  standards.  The  Department  will 
review  existing  wind  standards  in  the 
remaining  areas  of  the  country  for 
possible  future  action. 

Choice  of  Standard 

Comment:  The  Department  has  not 
demonstrated  that  ASCE  7-88  is  the 
appropriate  standard  to  be  adopted  for 
the  higher  wind  loading  requirements. 
For  example,  the  Standard  Building 
Code  may  be  a  more  appropriate 
standard  for  the  purposes  of  this  nile. 

Response:  A  number  of  engineers 
have  written  in  support  of  the  ASCE  7- 
88  standard,  noting  that  the  standard 
was  developed  based  on  scientific 
studies  performed  in  wind  tunnels, 
which  were  subsequently  verified  by 
tests  on  full-scale  structures.  By 
adopting  the  Southern  Florida  Building 
Code  (SFBC),  which  incorporates  the 
Standard  Building  Code,  the  people  of 
south  Florida  thought  they  were 
protected  by  one  of  the  toughest 
building  codes,  with  respect  to  wind. 
However,  the  wind  load  requirements  of 
the  SFBC  now  have  been  surpassed  by 
other  codes  that  are  based  on  recent 
research.  For  example,  the  SFBC  does 
not  reflect  peak  gusts  or  use  pressure 
coefficients  as  high  as  are  now 
considered  suitable.  As  a  result,  the 
SFBC  design  wind  speed  of  120  mph 
would  only  correspond  to  a  design  wind 
speed  of  less  than  100  mph  for  many 
elements  of  the  construction.  As 
previously  noted  in  this  preamble,  Dade 
County  has  adopted  (effective  January  1, 
1994)  the  wind  loads  section  of  ASCE 
7-88,  using  Exposures  C  and  D,  only. 

Comment:  No  model  code  has 
adopted  the  ASCE  7-88  standard.  The 
Department  does  not  justify  its  attempt 
to  impose  more  stringent  standards  for 
manufactured  housing  than  are  applied 
to  site-built  homes.  It  is  an  abuse  of 
Federal  authority  to  impose  standards 
that  go  well  beyond  any  State  building 
code  currently  in  existence  (87). 

Response:  The  relationship  between 
the  model  codes  and  ASCE  7-88  is 
discussed  earlier  in  the  preamble  in  the 
section  on  Development  and  Adoption 
of  ASCE  7-88.  In  addition,  the 
Department  notes  that  the  ASCE  7-88 


standard  already  is  incorporated  into  its 
Minimum  Property  Standards  (24  CFR 
part  200,  subpart  S),  which  apply  to 
certain  site-built  housing  within  the 
Department's  jurisdiction. 

"The  current  wind  load  requirements 
for  manufactured  housing  for  high  wind 
zones  correspond  to  a  wind  speed  of  80 
mph;  other  types  of  housing  are  subject 
to  much  higher  design  wind  speed 
requirements  in  the  same  high  wind 
areas.  Therefore,  as  noted  by  the  AARP 
in  its  comments  (150),  adoption  of 
ASCE  7-88  actually  will  ensure 
substantial  equivalence  of  wind  design 
requirements  between  manufactured 
and  site-built  housing. 

Furthermore.  Dade,  Broward,  and 
Palm  Beach  Counties  in  Florida  have 
adopted  ASCE  7-88  (with  the  110  mph 
wind  load)  for  site-built  homes,  and  the 
Department  believes  other  coastal 
jurisdictions  will  follow.  Model  codes 
also  have  adopted  or  are  moving  toward 
the  adoption  of  the  ASCE  7-88 
standard.  In  fact,  by  not  including  the 
higher  standards  for  the  remainder  of 
the  country  (Zone  I),  a  majority  of 
manufactured  homes  produced  in  this 
country  will  comply  to  a  standard  well 
below  the  building  codes  currently  in 
existence  for  site-built  housing. 

Comment:  The  Department  should 
recognize  "deemed-to-comply" 
standards. 

Response:  The  Department  considered 
the  deemed-to-comply  standards,  but 
determined  that  a  performance  standard 
would  allow  manufacturers  flexibility  to 
be  innovative  in  their  approach  to 
compliance  with  the  standards.  Such 
innovation  will  reduce  the  cost 
associated  with  strict  adherence  to  the 
deemed-to-comply  standards. 

Comment:  The  rule  expands  the  ASCE 
7-88  definition  of  "components  and 
cladding"  to  include  exterior  coverings 
and  fastenings,  and  the  limited 
availability  of  these  materials  may  make 
compliance  difficult  (221). 

Response:  The  Department  has  made 
alternative  provisions  in  the  standard 
for  adequate  resistance  of  exterior 
coverings  to  specified  design  wind 
pressure  requirements. 

Enforcement 

Comment:  The  proposed  rule  did  not 
address  testing  issues.  The  Department 
does  not  specify  whether  the  proposed 
structural  design  changes  have  been 
subjected  to  destruction  testing.  (144) 
Although  there  is  no  agreement  on  a 
testing  protocol,  truss  suppliers  will 
need  time  to  retest  their  many  truss 
designs.  (8, 16,  and  incorporated  by 
reference  in  others)  The  need  to  test 
many  types  ofsiding,  siding  gauges 
(thicknesses),  and  accessories,  fasteners. 


and  fastener  patterns  also  may  lead  to 
tooling  changes,  which  will  require 
more  time.  (9) 

Response:  Testing  will  continue  to  be 
evaluated  under  the  DAPIA  review 
process,  which  is  not  revised  by  this 
rule.  However,  the  Department  has 
extended,  to  180  days  (or,  for  some 
provisions,  one  year)  from  today^ 
pubhcation  of  the  rule,  the 
implementation  schedule  for  the  new 
requirements,  in  order  to  give  producers 
sufficient  time  to  comply  with  the 
standards. 

Comment:  The  existence  of  multiple 
wind  zones  and  corresponding 
requirements  within  a  single  State 
creates  difBculties  writh  respect  to 
enforcement,  as  well  as  with 
production.  It  is  not  clear  who  bears  the 
responsibility  for  monitoring  the 
placement  of  homes  within  a  wind  zone 
for  which  they  are  intended  (87,  91,  92, 
610). 

Response:  The  Department 
appreciates  the  difficuhies  of  enforcing 
the  standards  when  multiple  zones  exist 
in  a  single  State.  Accordingly,  the 
Department  has  specifically  listed  those 
local  governments  in  the  higher  wind 
zones  in  each  State.  Depending  on  the 
facts  surrounding  the  sale  of  a 
manufactured  home,  both  the 
manufacturer  and  the  dealer  will  be 
responsible  for  assuring  that  the  home 
will  be  in  compliance  with  the 
standards  by  siting  the  home  in  the 
proper  zone.  The  State  Administrative 
Agencies  (SAAs)  will  be  informed  of  the 
changes  resulting  from  this  rule  and  will 
assist  the  Department  in  discovering 
homes  that  are  sited  in  noncompliance 
with  these  standards. 

Anchoring  and  Tie-Downs 

Comment:  The  change  in  lease 
communities  could  be  revolutionary,  as 
homes  become  more  permanent  in 
nature  (122)  and  homes  are  taxed  more 
as  real,  rather  than  personal,  property. 
Generally,  lessors  are  required  to  restore 
the  site  to  Its  original  condition  when 
they  move.  This  requirement,  and  the 
relocation  of  utility  connections,  would 
be  made  more  difficult  with  more 
permanent  foundations.  In  addition,  the 
FHA  Title  11  allowance  for  installation 
would  not  be  sufficient  for  the 
additional  costs  of  permanent 
foundations  (146,  and  others). 

Response:  The  Department  has 
evaluated  these  comments  and  has 
removed  the  design  requirement  for  a 
permanent  foundation.  However,  the 
Department  remains  concerned  that 
some  form  of  strengthened  tiedown 
system  may  be  necessary  to  protect 
homes  adequately  in  high  wind  areas. 
Thus,  the  EKapartment  will  be  revievdng 
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the  issue  bf  permanent  foundations  and 
other  stre  igthened  anchoring  systems  in 
conjunction  with  regulatory  action  on 
wind  resistant  design  and  construction 
requirements  for  the  remainder  of  the 
country. 

Commt  nt:  The  impact  of  the  new 
Wind  Sta  idards  can  be  adversely 
effected  i  there  is  inadequate 
enforcem  mt  and  monitoring  of  the 

Elacemen  t  of  homes  to  assure  that  only 
omes  thi  t  have  been  designed  for  the 
wind  loai  requirements  of  the  Zone  are 
permitteq  to  be  sited.  There  is  a  need  for 
better  local  inspection;  the  home  is  only 
as  good  a$  its  anchoring  system  (149). 
There  is  compelling  evidence  that  much 
of  the  daitiage  from  Hurricane  Andrew 
was  attributable  to  the  lax  enforcement 
of  State  and  local  building  codes, 
including  anchoring  requirements, 
rather  thai  to  inadequate  standards  (80, 
122).  Simf  lariy,  the  main  problem  with 
manufactiired  homes  is  the  proper 
installation  of  anchoring  equipment, 
which  the  Department  cannot  regulate 
(100). 

Respon  ie:  Although  the  use  of 
tiedowns  was  widespread  In  the  areas 
affected  b  y  Hurricane  Andrew, 
indicating  some  attempt  to  comply  with 
codes,  th<  tiedovtms  generally  performed 
very  poor  y.  None  of  the  tiedov^rns 
observed  ^as  certiHed  in  accordance 
with  coda  requirements.  The 
Department  is  reviewing  the  authority  to 
regulate  i:  istallation  of  manufactured 
homes  an  i  is  exploring  ways  to 
encouragi  <  States  and  localities  to  adopt 
and  enforce  more  stringent  anchoring 
requirements.  The  Department  also  is 
reviewinj  appropriate  methods, 
including  a  dfisclosure  requirement,  to 
inform  cc  n^umers  about  the  installation 
of  the  hoi  ie  in  a  manner  that  achieves 
the  highe  ;t  wind  protection 
p>erformai  ice  for  the  home's  design. 

Meanw  lile,  the  Department  will  be 
contactin  ;  the  Governors  of  all  States, 
and  in  pajticular  States  where  the  wind 
risk  is  tha  greatest,  to  advise  the 
Governor  i  of  the  changes  in  the  wind 
standards  and  the  need  for  each  State  to 
establish  nstallatlon  standards  and  a 
system  of  enforcement  and  monitoring. 

Commit:  Tj'pical  ground  anchors 
performea  adequately  in  Hurricane 
Andrew  (14(2)-! 7,2).  73, j,,  88,2),  and 
others).  I^given  enough  time,  ground 
anchor  m^ufacturers  can  develop  an 
anchoring  system  that  is  comparable  to 
a  permani  mt  foundation  system  (29). 

Response:  With  very  few  exceptions, 
^manufact  ired  homes  in  the  path  of 
Hurricanj  Andrew  were  destroyed  by 
the  result  ng  wind  forces.  The  lack  of 
adequate  ittachment  of  single  or  double- 
wide  unit  i  to  ground  anchors  was  a 
major  fac  or  in  loss  of  units.  The  chassis 
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of  some  units  could  be  found  some 
distance  away  from  their  original  site. 
However,  in  some  cases  the  anchors  did 
hold  the  floor  of  the  unit  down  while 
the  "box"  of  the  structure  was  torn  away 
by  the  high  winds.  For  this  reason,  there 
is  justification  for  increasing  the 
strength  of  the  structure  by  this  final 
rule. 

The  effective  date  of  these  new 
requirements  will  now  be  at  least  180 
days  frx)m  today.  The  Department  agrees 
that  innovative  anchoring  systems 
comparable  to  permanent  foundations 
systems  can  be  developed;  however, 
anchor  manufacturers  are  cautioned 
regarding  the  resistance  capacity  of 
auger-type  anchors  presently  used  for 
installing  manufactured  homes,  when 
those  anchors  are  subject  to  high  winds 
and  ensuing  saturated  soil  conditions. 
The  Department's  tests  show 
substantially  less  resistance  than 
required  by  24  CFR  3280.306(0.  even 
when  tested  under  dry  soil  conditions. 

Comment:  Substantially  increased 
siting  requirements  would  be  a  pn^lem 
especially  for  retirees  in  land-lease 
communities  and  for  minority  owners 
who  reside  on  "heir  property"  and 
cannot  secure  clear  title  to  their  site 
(672). 

Response:  Alternative  anchoring 
systems  that  are  expected  to  provide  the 
required  resistance  to  high  wind  forces 
are  already  available  in  the  market.  The 
Department  believes  that  if  siting 
requirements  are  increased  by  State  and 
local  governments,  the  manufactured 
housing  industry  will  likely  develop 
ways  to  accommodate  siting  in  land- 
lease  communities. 

Technical  Comments 

Comment:  The  Department  has  not 
justified  its  proposal  to  require  a  lower 
load  duration  factor  for  flesigning  wood 
members  and  fastenings  to  resist  wind 
forces  than  is  specified  in  the  1991 
edition  of  the  National  Design 
Specification  for  Wood  Construction 
(NDS)  published  by  the  American  Forest 
and  Paper  Association  (AFFA). 

Response:  The  Department  agrees  that 
the  higher  factor  of  1.6  in  the  NDS  has 
been  justified  by  research  completed  by 
AFFA  for  wood  members^  subjected  to 
short  duration  loads  of  10  minutes  or 
less.  This  is  generally  recognized  as  the 
maximum  period  for  exposure  of 
structures  to  wind  forces.  In  addition, 
the  1991  NDS  has  already  been  adopted 
without  exception  by  certain  model 
code  agencies.  However,  cyclic  testing 
to  evaluate  fasteners  and  connectors  has 
not  yet  been  completed.  Preliminary 
results  suggest  that  a  higher  load 
duration  factor  may  be  appropriate. 
Therefore,  the  Etepartment  will  accept 


the  highm  load  duratioa  factor  of  l.a  on 
an  intttimt  basis  ^d  wiU  sacogniaa  thv 
1 991  NDS  without  excaptxon.  ia  thia 
final  rule.  The  Department  intends  to 
monitor  thi»  tesaweh:  and  may  propose 
a  different  load  duratioa  hctor  for 
fasteners  and  coanectois-  ia  tha  fritura, 
subject  to  tha  research  and  test  rssultB. 

Comment:  There  ia  no  basis  for  the 
12"  Umitatioaand  prescriptive 
requirementa  for  eave  and  cornice 
projectiona;  their  implementation  would 
inhibit  design  innovations. 

Response:  While  longer  eave  and 
overhang  projections  will  subject 
trusses,  fasteners,  and  connectors  to 
significant  increaaaa. in  design  loads, 
and  thereby  incnsase  their  likeUhood  of 
failure  under  extreme  wind  conditions, 
the  Department  agrees  that  the  provision 
shoulo  be  removed  because  it  does 
restrict  innovation,  and  truss  and  home 
manufacturers  are  capable  of  designing 
roof  systems  and  connections  to  resist 
the  higher  wind  forces.  However, 
manufacturers  that  use  larger 
projections  than  12  inches  are  cautioned 
to  review  their  designs  carefully  to 
assure  that  ail  components  and 
fastenings  are  adequate  to  resist  the 
design  pressures  specified  in  ASCE  7— 
88  or  the  table  in  §  3280.304. 

Comment:  The  prescriptive 
requirements  farsidewatl-to-roof  and 
floor  connections  using  steel  strapping 
or  brackets  should  be  replaced  with 
performance  criteria  that  permit  the  use 
of  alternative  methods  of  connection, 
such  as  structural  sheathing  that 
overlaps  the  roof  and  floor. 

Response:  In  general,  the  Department 
agrees  that  the  use  of  performance-based 
standards  is  preferred.  However,  on-site 
investigations  of  the  damage  from 
Hurricane  Andrew  revealed  that  current 
designs  using  30  gage  straps  failed. 
Based  on  the  above  infbrmatioiythe 
Department  has  retained  the 
prescriptive  requirement  for  strapping 
in  high  wind  areas,  but  will'  permit  to 
be  used  a  combination' of  strapping  and 
structural  sheathing  that  overlaps  the 
roof  or  floor,  instead  of  only  steel  strapa 
or  brackets,  provided  the  sheathing  and 
its  faatenings  ar»  demonstrated  by 
calculations  on  tests  to  have  equivalent 
strength  and  resistanca  to  th»  design 
wind  uplift:  fbrces. 

Comment:  The  use  of  the  1.5'  faator  of 
safety  for  design  of  anchoring  systems  is 
not  consistent  with  ASGE  7-88. 

/?espD/i9e:Th»  Department  concurs 
that  there  is  no  provision  in  th»  ASCE 
7-68  standani  for  increasing  the  wind' 
pressures  for  the  deagn.  of  anchoring 
systems  to  tesist  ovotuming  and  sliding 
forces.  Theiefbret  th»  anchoring  design 
provisions  for  Wind  Zones  II  and  m, 
which  are  based  on  the  ASCE  7-88 


requiBSOMnta,.  will  not  nqitin  tha 
applicatiBni  oC  tlia<  1.S  faeCar  of  safoy  to 
be  applied  to  tfaedaaigP' wind  dsag  and 
uplift  pnaausBSi  Hewwvar,  tfa»  1^  factor 
of  safety  will  eantiaua  t»b«'ra(piiiiad  far 
calculating  \h»  m^ftuBi<  maistanea  o£ 
anchoring  syatsuiAfiar  Wind  Zone  I, 
sinca  the  detian  lateial  and  \sp^iL  wind 
forces  remtin  based-  on  the  current 
standard,  which:  ia  low»  than.-  all  modal 
building  codeSk 

ConuDsnt:  The  Depaitnrent  should 
clarify  whethar  new  wind  uplift  dasi^ 
loads  in  the  Tabl»(ia §3280.305)  are 
gross  or  oat  uplift  loads. 

Response:  The  uplift  wrind  loads  in 
the  taole  are  the  full  or  "gross"  loads. 
Gravity  or  dead  loads  may  be  deducted 
from  these  loads  when  cfi^culatiDns  are 
prepared  using  the  design  prassuies  in 
the  table. 

Comment:  Existing  truss  testing 
procedures  in  §  3280.402(c)(2)  should  be 
clarified  as  to:  (1)  The  acceptability  of 
existing  inverted  truss  testing 
procedures  for  evaluating  new  wind 
uplift  design  loads;  (2)  vwhether  vertical 
live  and  gravity  roof  load  testing  muat 
still  be  conducted  with  trusses  in  the 
upright  position  when  uplift  forces  are 
higher  than  downward  loads;  and  (3). 
whether  eave  loads  are  to  be  applied 
simultaneously  with  roof  uplift  loads. 

Response:  (1)  The  inverted  test 
method  may  continue  to  be  uaad  on  an 
interim  basis  while  the  Department 
evaluates  results  of  an  industry  study  to 
compare  results  of  the  existing  test 
method,  which  applies  load  to  tha 
bottom  chord  of  the  truss,  to  results 
obtained  from  applying  the  load  to  the 
top  chord  of  the  truss.  (2)  Tasting  muat 
continue  to  be  conducted  in  tha  upright 
position,  because  the  loads  are  applied 
to  different  members  (chords)  of  the 
truss.  (3)  Uplift  loads  are  to  be  applied 
to  truss  save  arojactions  when- uplift 
loads  are  applied  to  tha  truss  bottom 
chords  during  each  loading  phase 
reouired  by  §  3280.402(c)(2)l 

Comment  A  new  provision:  should  be 
added  requiring  a  professionaL  engineer 
to  prepare  and  certify  wind  load  designs 
and  calculationa. 

Response:  The  Department  will' 
considerthis  suggestion  fior  fixture 
rulemaking  on  wind  load  requiiements. 

Comment:  Special- standards  should 
be  required  for  aaphalt  shin^ 
parfoimance  in>  high  wind  areaa, 
because  of  th»  large  number  of  failures 
that  occurred  in  Hurricane  Andtew  and 
ensuing  structural  and  water  damage 
caused  by  these  failures. 

Response:  ThO' asphalt  shingle 
industry  reseaseh  isnoTyet  completed 
in  this  area^  As  an  interim  step,  this 
final  rule  requires  each  ahingje  to  be 
secured  with' two  additional  fasteners 


and  undedaymant  to  he!  cemented  lo  the 
roof  deekiag, 

CaauataL  TeetJag  nn^diwnante 
should  be  spectfiad  iar  windoww  and 
doots  to  avoid  ndsailfrdamaaeinhifl^: 
winds.  Sa£sty  standaxdacaaoa 
enhanced  without  afiiscting 
affordability,  by  ie(^uiing;eperetiBg 
shutters  and  praper  mdniring  [M^ 

Response:  The  DepaEtmam 
encourages  manufacturera  to  provide 
shutters  or  protective  davacea  for  homest 
in  Wind  Zones  II  andHL  Under  this  rule 
manu&cturacs  will  be  ra^iind,  at  & 
minimum,  to  provide  inatrustians  for  an 
appropriate  method  of  shutter  or  cover 
installation  ta  protect  thehomev  and  to 
include  shutter  information  on  d»e  dat» 
plate.  The  instructions  muat  providB  a 
method  for  protecting  the  windows  and 
doors  that  is  cap^le  of  withstanding 
design  wind  pressures  without  taking; 
the  home  out  of  conformance  with  the 
standards.  The  application  of  shutters 
does  not  do  away  with  tha  need  for 
testing  the  doors  ot  windows  they 
protect. 

Comment:  A  requirement  should  be 
added  for  the  use  of  perforated  metal 
straps  at  the  marriage  Une  of  the  roo^ 
between  sections  of  doublewides,  to 
transfer  wind  fbrces  from  the  windwsnl 
to  tha  leeward  side  of  the  roof. 

Response:  As  part  of  its  continuing 
evaluation  of  wind  design  raquiiements, 
the  Department  will  assess  the  merits  of 
this  proposal. 

Comment  The  Departmmt  needs  to 
establish  standards  to  regulate  tha 
addition  of  appurtenances  to 
manufactured  homes,  such  as  pordies, 
carports,  and  canopies,  which 
experienced  s  large  number  of  failures 
in  Hurricane  Andrew.  The  danger  to 
occupants  is  further  increased  because 
the  rule  does  not  address  the  effect  of 
dangwous  appurtenances  (S2,  65, 122). 

Response:  Under  24  CFR  3282.8(0  the 
standards  currently  do  not  govern  add- 
ons, as  long  as  the  add-on  doesn't  affect 
the  ability  of  the  home  to  comply  vrith 
the  standards.  However,  as  noted  in  that 
section,  the  Secretary  has  authority  to 
promulgate  standards  for  some  add-ons. . 
Accordingly,  tha  Department  is 
examining  its  authority  in.  this  area  and 
may  establish  requirements  in  the 
future.  In  tha  interim,  HUD  encourages 
all  States  to  establish  standards  covaring 
the  construction  and  attachment  o£ 
these  kinds  of  appurtensicesto 
manufactured  homes. 

Comment:  Exposure  D  in  ASCE  7-U 
should  be  used  for  coastal  shoreline 
areas. 

Response:  Under  this  rule 
manufacturers  are  required  to  include 
on  the  data  plate  a>stateaMnt  that  units 
desired  to  meettha  minimum 
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standards  in  this  rule  should  not  be 
located  within  1500  feet  of  the  coastline 
in  Zones  U  and  m.  By  this  statement, 
the  consumer  is  alerted  that  only  imits 
designed  and  anchored  according  to  the 
higher  design  standards  specified  for 
coastal  areas  in  ASCE  7-88  should  be 
placed  along  the  coastline. 

Comment:  "Wind  safety"  is  a 
misnomer;  the  science  of  weather 
forecasting  allows  ample  notice  of 
dangerous  storms  to  permit  evacuation 
(296-314).  Homeowner  safety  is  better 
served  by  evacuation  in  high  winds  than 
from  protection  afforded  by  the 
manufactured  home  structure.  If  a 
manufactured  home  is  purported  to  be 
designed  and  constructed  to  withstand 
higher  wind  speeds,  occupants  may  be 
less  likely  to  evacuate  the  homes  at  the 
approach  of  a  dangerous  storm. 

Response:  The  Department  agrees  that 
if  it  is  safe  to  do  so,  homeowners  should 
attempt  to  reach  a  shelter  capable  of 
resisting  high  winds.  However,  without 
the  imposition  of  these  enhanced  Wind 
Safety  Standards,  the  numbers  of  deaths 
and  injuries  attributable  to  the 
inadequate  performance  of 
manufactured  homes  in  high  winds  will 
continue  imabated.  In  addition  to 
reducing  deaths  and  injuries,  the 
Department's  statutory  responsibilities 
require  the  implementation  of  higher 
wind  standards  to  reduce  the  insurance 
cost  and  amount  of  property  damage 
resulting  from  manufactured  home 
accidents  and  improvement  of  the 
quality  and  durability  of  manufactured 
homes.  The  Department  believes  that 
these  higher  wind  standards  will  fulfill 
those  responsibihties. 

Comment:  The  NIST  study  cited  by 
the  Department  does  not  fault  the 
performance  of  trusses;  increasing  the 
uplift  requirements  would  not  improve 
the  quahty  of  assembly.  The  problems 
associated  with  manufactured  housing 
are  related  more  to  fasteners  and 
tiedowns  (13(2»). 

Response:  Tne  field  studies 
referenced  in  the  NIST  Report  identified 
numerous  roof  system  failures  that  were 
generally  due  to  failure  of  the  end 
connections  between  the  trusses  and  the 
sidewalls.  However,  even  if  the  trusses 
had  been  properly  connected  to  the 
manufactured  home  structure,  the 
Department  believes  that  trusses  not 
designed  to  resist  the  uplift  pressures 
referenced  in  this  rule  still  may  have 
failed.  Therefore,  in  this  final  rule  the 
Department  has  retained  the  proposed 
increased  design  requirements  for  roof 
trusses. 

Other  Specific  Comments 

Comment:  The  Department  is 
encouraged  to  coordinate  this  rule  with 
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a  revie  w  of  seismic  and  flood  loads, 
especi  dlv  with  respect  to  foundation 
and  atiacnment  designs  (25). 

Resdonse:  The  requirements  in  the 
propoi  ed  rule  for  a  permanent 
foundation  design  have  been  eliminated 
in  this  final  rule.  However,  as  the 
Departtnent  continues  to  review  the 
issue  of  adequate  anchoring/foundation 

3'Stentt  for  manufactiired  homes,  it  will 
so  review  these  other  considerations. 

Conwnent:  There  are  not  enough 
DAPLM  personnel  in  the  HUD  system  to 
review^  and  approve  design  changes 
within!  the  time  providedfor  the 
effectiTeness  of  this  rule  (83, 124, 136, 
179). 

ResoDnse:  The  Department  has  agreed 
to  delav  the  effectiveness  of  the  new 
requir«nents  for  180  days,  which 
should  allow  sufficient  time  for  the 
DAPIA  process,  as  well. 

Comment:  The  Department  should 
consid  )r  requiring  the  DAPIA  approval 
stamp  on  all  pages  of  a  manufacturer's 
installation  instructions  (48). 

Response:  The  final  rule  continues  to 
require  that  the  manufacturer  provide 
installation  instructions  certified  by  a 
registered  professional  engineer 
indicating  at  least  one  acceptable  system 
of  anchoring  (24  CFR  3280.306(b)). 
However,  the  Department  will  consider 
the  su^estion  to  require  a  DAPIA 
appro\nl  stamp  on  each  page  of  the 
manufacturers'  installation  instructions 
when  developing  future  revisions  to  the 
Manufactured  Home  Procedural  and 
Enforcement  Regulations  (24  CFR  part 
3282).  I 

Conunenf;  Some  explanation  is 
needed  about  the  effect  of  the  new 
standaeds  on  "B"  letters,  interpretative 
buUetias,  and  compliance 
determinations  (122). 

Response:  This  new  standard 
supersedes  any  portions  of  "B"  letters, 
interpretative  bulletins,  and  compliance 
determinations  that  are  in  conflict  with 
this  standard. 

Comrjenf .-  If  the  higher  standards  are 
adoptefl,  manufacturers  will  prefer  to 
build  r^odular  homes  that  meet  the 
necessiry  State  standards. 

flespbnse;  Manufacturers  are  free  to 
channel  their  activities  in  any  way  that 
best  responds  to  market  forces.  In  the 
development  of  the  regulatory  impact 
analysis,  the  Department  has  accounted 
for  the  :ost  of  potential  lost  business.  To 
the  exti  int  that  manufacturers  could 
redirect  their  production  to  alternative 
housing,  the  costs  of  the  higher 
standaids  would  be  lessened.  However, 
as  note  i  above,  the  Department  believes 
that  th(  trend  in  State  standards  also 
will  be  to  stricter  wind  standards. 
Thereft  re.  while  manufactured  homes 
may  ex  )erience  a  price  increase  because 
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of  these  standards,  they  will  be 
affordable  relative  to  site-built  homes 
meeting  the  higher  State-imposed 
standards. 

Comment:  The  Department  should 
prepare  a  brochure  on  hurricane 
awareness  and  windstorm  protection. 

Response:  As  noted  in  the  discussion 
on  Improved  Anchoring  and  Foundation 
Systems  earlier  in  the  preamble,  the 
Department  is  reviewing  what  would  be 
an  appropriate  consumer  information 
disclosure  requirement  on  installation. 
As  part  of  that  review,  the  Department 
may  consider  requirements  on  the 
disclosure  of  general  information   - 
relating  to  high  winds  and  hurricanes, 
and  may  coordinate  with  FEMA  on  the 
development  of  a  brochure  on  hurricane 
awareness  and  protection  for  occupants 
of  manufactured  homes. 

(NOTE:  Other  specific  comments  that  have 
become  moot  as  a  result  of  the  decision  not 
to  proceed  with  changes  in  Wind  Zone  I  and 
requirements  relating  to  a  permanent 
foundation  system  are  not  addressed  in  this 
preamble.) 

HI.  Description  of  Changes  to  the 
Standards 

Because  of  the  risk  of  loss  of  life  to 
building  occupants  and  the 
extraordinary  loss  of  property  due  to 
Hurricane  Andrew,  the  Department  has 
determined  that  it  is  necessary  to  amend 
the  Federal  Manufactured  Home 
Construction  and  Safety  Standards 
(FMHCSS)  to  raise  the  level  of  wind 
resistance  standards,  especially  in  areas 
subject  to  high  winds.  Specifically,  the 
Department  is  amending  the  FMHCSS  to 
include  a  Basic  Wind  Zone  Map  that  is 
based  on  the  map  contained  in  the 
incorporated  standard  ASCE  7-88, 
"Minimum  Design  Loads  for  Buildings 
and  Other  Structures." 

The  revised  map  contains  a  more 
concentrated  area  for  the  100  mph  wind 
zone  than  was  specified  in  the  current 
standard  or  the  proposed  rule.  The 
boundary  between  Wind  Zones  I  and  11 
follows  the  90  mph  isotach  on  the  ASCE 
7-88  basic  wind  speed  map,  while  the 
boundary  between  Wind  2^nes  11  and  m 
remains  the  100  mph  isotach  indicated 
in  the  proposed  rule.  The  design  wind 
speeds  for  high  wind  areas  are 
designated  as  100  mph  for  Wind  Zone 
II  and  110  mph  for  Wind  Zone  III.  This 
rule  does  not  change  the  current  design 
wind  speed  for  Wind  Zone  I. 

Based  on  the  revised  map,  this  final 
rule  enumerates  the  States,  Territories, 
and  local  governments  in  which  the 
more  stringent  standards  will  be 
applicable.  The  enumerated  areas  are 
those  that  the  Department  has 
determined  to  be  at  least  partially 
within  the  higher  wind  zones 
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demarcated  on  the  leviaad  mmi.  Th« 
Depeitmatt  also  vriS-  monitor  URal 

building;  code  Tsquiiwnents^  and  will 
conadar  adujitiuu  dmiu^  ralemaldBg 
of  requinments  fer  ommfectttiBd 
homes  that  are  comparahl*  tn  any  mam 
stringent  raqninmesta  established  (br 
site^built  homes  by  a  &ate  or  loc^ 
building.  Hitkaiity. 

The  current  wind  standard  for 
manufaetursd  housing  Is  coasidered 
inad«quat»becauae  il  addz«s«8s  only 
positive  (external)  design  wind 
pressures  for  walls,  components, 
vrindows,  and  cladding,  without 
speeifj^ag  th^  designs  muet  take  into 
account  the  e£fect  (u  negative' prsMura 
(suction)  an' these  buil<£ng  elements,  as 
well  as  Intmenal  pmasureaon  walls  and 
rooC/cailing  systems.  The  form uia»  used 
in  A5CE  7-88  also  include  other  factors, 
which  account  for  higher  upli&  forces 
on  Eoof  eaves,  ridges^  overhangs,  and 
comers.  These  and  other  issues  are  now 
addiessed  in  high  wind'  areas  h^ 
requiring  the  manufactured  home 
structure,  components,  and  cladding  to 
be  designed  to  resist  desiga  wind  forces 
for  Exposure  C,  as  specified  in  ASCE  7- 
88. 

Requirements  for  structural 
assemblies,  components,  connectors, 
fasteners,  and  a  number  of  other  areas 
will  be  strengthened  so  that  parts  and 
portions  of  the  home- will  be  able  to. 
resist  the  same  wind  forces  as  required 
for  site-built  and  modular  housing.  In 
addition,  the  increased  wind  loads 
required  by  this  rule  are  applicable 
whether  structural  systems, 
components,  or  other  aspects  of  the 
design  are  substantiated  by  engineering 
analysis  or  by  suitable  load  tests  [saa 
subpart  E  orpart.3280).  The  revised 
standards  also  require  that  the  ground 
anchoring  and  foundation  suppoit 
systems  continue  to  be  designed  by  a 
registered  oiginser  or  architect  in  a 
manner  adequate  to  withstand  the 
higher  wind  forces  specified. 

Iff.  Sectian*by-Sectieir  Analysis 

The  Secretary  has  determined  that  the 
following  changes  should  be  made  to 
the  standards: 

(1)  Section  3280.4 — ^The  Amancan 
Society  of  Civil  Engineers  (ASCE)  is 
added  to  the  list  of  organizations  issuing 
standards  that  ate  incorporated  by 
reference.  The  street  addresses  ar» 
corrected  for  two.  oLbet  organizations 
listed. 

(2)  Section  5280.5— Technical  and 
conforming  corrections  are  made  to 
standardize  paagrapk  designations  to 
Federal  Regnler  feimaC  andi  clarify  the 
information  to  be  included  on  date 
plates.  The  new aBqutr«Dento  alee: 
incorposalB  changes  to  the  data  plate 


adop«Ki  in  the  Eae^  Rule  (58  FR 
54975.  55003)  foraffsct  it)  Oeteber  1M4, 
in  order  to  svoid  heving  tncensistent 
requirements  become  mhtAva  withbi  a 
short  timet 

The  data  plate  »alSo  bebie  eapended 
to  indicate  that  raanulactuied  homes 
should  not  be  located' within  1500"  of 
the  coastline' in  Wind  Zoner  H  and  HF 
imless  the  home  and' its  aoehoring  or 
foundation  system  are  desl]pied  ter  tfie 
increesed  isquitements  orBcpesure'D  in 
ASCE  7~as.  Th^dete-  plkte  will  new 
also  indicate  whethwt&e home  hee 
been  equipped  with>stanB>flhu(tersaad, 
if  shutters  ne  not  provided;  wiO' 
strongly  recommend'  thef  tSte  home  be 
made  reedy  fbr  these' devicee'iir 
accordance  with  tibe-  medtetf  (fescribed 
In  the  installation  itastntctions. 

(3)  SeeSfens  39m392(aim 
3280.303td),  3280i306(ch--rh9 
definition  and  rsferenees  to  "burricafle 
resistive  dwign"  in  these  sections  are 
deleted,  in  favor  of  the' Wind  Zenoff 
and  m  designatiene  ita'  the- revised'  ^nc 
Wind  Zone  Map.  These  changes  willi 
result  in  the  identificatian  of  des^go 
wind,  forces  and  wind  speeds  for  which 
the  home  has  been:  deigned,  rather  then 
the  designation  of  homes  as  "hurricane 
rcsistivo," 

(4)  Section  328(7:304— The 
incorporated'  standards  are  amended*  to 
require  that  the  minimum  design  loads 
be  Dssed  on  ASCE7>-8a,  which  replaces 
the  obsolete  ANSF  A59.I-198Z  standard 
currsndv  referenced  in  this  sectiom 

in  adtution,  the  National  Design 

Specification  for  Wood:  Members  (ND8), 
incorporated  by  nefbrenos.  is  updated' to 
the  moot  current  speciftcation  issued  by 
the  Amshcan  Farsstand  Paper 
Assodetion  (iAFM);  BeoMiee 
manufecturers  wiil  need  to  redesign  the 
structure's  resistance  to  wind  forces,  the 
redesign  should  be  aeeomplisbed  with 
the  moat  corrent  design- values  fbr 
wood.  Accordingly,  the  199T  NDS  is 
incorporated' in  its  entirety  intothe 
standards. 

(5)  Section  3280.305(c)— The 
standards  are  amended  to  require  that 
fbr  menufactured  homes  in  high  wind 
arees,  the  home  and  each  wind  resisting 
pait,  incl'ading  components  and 
cladding,  be  completely  designed  to 
resist  the  desi^  wind  pressures 
specified  ibr  e  56-year  recunence  level 
by  ASCF7'-88  or  me  pressures  specified 
in  a  tabfe  of  equivalent  design  wind 
load  provisions.  The  E)epafttnent  has 
desi^eted  three- wind  zones:  2aa»l 
(current  wind  design  requirements  far 
Zone  D;  Zone  E  (desi^  wind  speed  of 
100  mph);  and  Zone- ni(<iiiB«ijp  wind 
speed  of  IfVm^'. 

The  Table  od  Desi|pi  Pressores  fin  tiw^ 
pn^essd  rale  ie clarified  end  expended. 


Edltoriel'  revieione  ttr  deriiy'tiie 
application  of  the  upUft  pressure 
requirements  for  eirteiiei  wef coverings, 
eaves  and  gabiee.  In  addHHtm,  feotneCee 
are  included  to*  indicatet 

•  Distributionat  pssesuie  effccte 
between  windward  asnt'  leewmd  wBi; 

•  Theappiica(faa.eflfaeTable<i» 
limited  to  roefslopee between  t9nd30 
degrees  and  that  horiaontet  dtag 
pressures  need  noC  be  caoaMesod  far 
roof  sloper  undeir  30)  ilemees. 

•  The  daaign-upliii  pMsenses  aretlie' 
same  regardless  at  wbalheetlieyaw 
applied  normal  to  thesoof  aniAiccarto> 
the  horiaontel  prafoctieniattiie  roof;  and 

•  ExtSDor  soaf  and'  weU  eoverioga 
(excluding  glaahig},  sheething.  and 
fastenings  need  net  b*  evaiusfted  fbe  the- 
design  pressures  specified  If  the  "Mtei 
when  fasttfied  to  a  3/8^  stnictaial  rated 
sheathing  and  the  sheething  is- vientecl 
and  secured  to- hooting  membweia 
accordance  with  the  fastening  achedoJo' 
specified  in  the  Table; 

The  Basic  Wind  Zona  Map  is  wvind 
by  delineating  the  boundary  between 
Wind  Zones  I  and  D  as  the  M  m|)h. 
isotach.  and  the  boundary  between 
Wind  Zones  II  and  HI  as  the  100  mph. 
isotach.  on  the  ASCE  7-66  banc  wind- 
speed  map.  This  change  will  msult  in 
certain  areas  of  existing  Wind  Zone  Q. 
being  located  in  the  modified  W4nd< 
Zone  L  The  boundary  between  Wind 
Zones  L  and  in  in  Alaska  ia  now 
designated  as  the  90  mph  isotach  on. tho' 
ASCE  7-88  map. 

(6)  Section  328a305(d)r- 
Interpretative  Bulletin  D-5-70.  undar 
which  the  Department  has  been 
operaiting  since  the  late  1970s,  ia 
paraphrased  as.  a  new  paiagraph  (2).  It 
clarifies  that  the  deflection  liinit  fbc  a 
cantilevered  roof  is  2  times  the  length 
divided  by  180.  Eaves  and  cornices  shall 
be  designed  for  a  net  uplift  pressure  of 
2.5  times  the  design  uplift  wind 
pressure  cited  in  S3280.305(c)(l](i)  for 
Wind  Zone  I,  and  fbr  the  disslgn 
pressures  cited  in  f  3268'.305(t:)riKK)  fcr 
Wind  Zones  H  and  HI.  This  change  hiss 
alreedy  been  issued  in  the  Ehergr  Rule 
(58  FR  54975,  59006);  bat  is  ratified  bi 
this  rule  to  reflect  the  standards 
established  fbr  the  new  Wind  Zones. 

(7)  Section  32€0.305M^Th9 
standards  for  festentng  oTroof  framing 
tO' wall  framkig  and  «^  to  floor 
fhuning  are  changed  to  reqTriie  the  use 
of  26  gage  mini^mim  steel'  strapping,  or 
those  dements  shell  be  connected  by  a 
combination  of  strapping  and  stmctural' 
rated  wair  sheathing  that  overlaps  the 
roof  end  floor,  hrvestigatione after 
Hurricane  Andrew  revealed  thef  eunent 
designs  allowed  30  gage  stoops  with 
staples  for  connectione  of  roofe  to  walls, 
and  wells  to  floors;  soch  streps  were 
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inadequate  to  resist  even  moderate  wind 
forces. 

(7)  Section  3280.306(ah-The  wind 
design  loads  used  for  calculating 
resistance  of  support  and  anchoring 
systems  to  overturning  and  lateral 
movements  are  revised  to  include  the 
simultaneous  application  of  the 
horizontal  drag  and  uplift  forces 
determined  in  §  3280.305(c). 

(8)  Section  3280.306(g)(2h-ThB 
standards  are  amended  to  require  that 
the  manufocturer's  instructions  for 
anchoring  equipment  be  certiBed  in 
accordance  with  the  testing  procedures 
found  in  ASTM  03953-91,  Standard 
Specification  for  Strapping,  Flat  Steel 
and  Seals.  The  certification  must  be 
made  by  a  registered  engineer,  architect, 
or  independent  third  party  testing 
agency.  This  is  an  updated  standard  for 
steel  strapping  that  supersedes  the 
standard  originally  referenced  in  the 
Federal  standard. 

(9)  Sections  3280.403  and  3280.404— 
These  sections  are  amended  to  require 
all  primary  windows,  including  egress 
windows  and  sliding  glass  doors,  to 
resist  the  design  exterior  and  interior 
wind  pressures  specified  in 

§  3280.305(c)(1)  for  components  and 
cladding.  These  requirements  are 
effective  one  year  from  today's  date  of 
publication  of  this  rule,  as  provided  in 
the  "DATES"  section  of  this  preamble. 
In  addition,  manufacturers  are  required 
to  provide  instructions  for  the 
installation  of  shutters  or  protective 
covers,  to  protect  the  windows  and 
doors. 

(10)  Section  3282.362— Minor 
conforming  changes  regarding  the  data 
plate  are  made  in  paragraph  (c)(3)(i). 
These  changes  are  explained  under 

§  3280.S. 

V.  Other  Matters 

Significant  Regulatory  Action' 

The  Director  of  the  Office  of 
Management  and  Budget  has  indicated 
that  this  rule  could  constitute  a 
"significant  regulatory  action"  as  that 
term  is  defined  in  section  3(f)  of  the 
Executive  Order  on  Regulatory  Planning 
and  Review  issued  by  the  President  on 
September  30, 1993.  Becaxise  an 
estimation  of  the  new  requirements  as 
proposed  indicated  that  they  mi^t  have 
an  annual  eRecX  on  the  economy  of  $100 
million  or  more,  a  regulatory  impact 
analysis  has  been  prepared  for  this  final 
rule.  This  analysis  concludes  that  the 
requirements  that  will  be  imposed  by 
this  final  rule  will  have  an  enect  on  the 
economy  of  less  than  $100  million,  and 
will  have  benefits  that  outweigh  the 
costs  of  the  additional  requirements. 
This  analysis  is  available  for  public 


inspectic^  during  regular  business 
houra  in  room  10276,  Rules  Docket 
Clerk,  Office  of  General  Counsel, 
Departmtnt  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Regulato  y  FlexihiliTy  Act 

The  Sepretaiy,  in  accordance  with  the 
Regulatoty  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  the 
regulatory  impact  analysis  referenced  in 
the  preceding  paragraph  also  provides 
relevant  analysis  and  discussion  of 
possible  economic  impact  on 
businesses,  including  small  businesses, 
that  must^omply  with  the  provisions  of 
this  rule,  uhe  rule  will  establish 
additions  safety  standards  for 
manufactured  housing,  and  therefore 
would  a^sct  the  design  and 
construcdon  requirements  in  specified 
areas  of  tie  country.  The  nature  of  the 
rule  and  Its  purpose  do  not  present  an 
opportunity  for  the  Department  to  vary 
the  rule's  requirements  so  as  to  reduce 
burdens  on  small  entities. 

Environinental  Impact 

At  the  Ime  of  publication  of  the 
proposed  rule,  a  finding  of  no 
significant  impact  with  respect  to  the 
environrnfent  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  impMment  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  proposed 
rule  is  adopted  by  this  final  rule  without 
any  change  that  would  be  significant  for 
purposes  sf  additional  environmental 
impact.  A  xordingly,  the  initial  finding 
of  no  sign  ificant  impact  remains 
applicabli  t,  and  is  available  for  public 
inspectioi  i  between  7:30  a.m.  and  5:30 
p.m.  weeldays  in  the  office  of  the  Rules 
Docket  CI  3rk  at  the  above  address. 


Executive 


Order  12612,  Federalism 


The  Gei  leral  Counsel,  as  the 
Designate  i  Official  under  section  6(a)  of 
Executive^  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  federalism 
implications,  and  are  subject  to  review 
imder  thdOrder.  Specifically,  the  rule 
provides  lor  mandatory  specifications 
for  the  construction  of  manufactured 
homes  that  exceed  the  standards 
currently  permitted  in  certaip  areas  of 
the  counmr.  States  and  local 
governments  would  no  longer  have  the 
option  of  Imposing  separate 
requirements  that  exceed  current 
standards,  but  are  less  stringent  than 
these  new  standards.  However,  because 


the  Federal  standards  already  preempt 
local  discretion  in  the  construction  of 
manufactured  homes,  this  marginal 
degree  of  preemption  is  not  believed  to  ' 
be  significant  for  purposes  of  identifying 
federalism  concerns. 

Therefore,  for  these  reasons  and 
because  of  the  health  and  safety  aspects 
of  this  rule,  the  General  Counsel  has 
determined  that  the  federalism 
imphcations  are  not  sufficient  to 
warrant  the  preparation  of  a  federalism 
assessment  under  the  Order. 

Executive  Order  12606,  the  Family 

In  the  proposed  rule,  the  Department 
indicated  that  the  rule  was  not  subject 
to  review  under  Executive  Order  12606. 
The  Family.  As  addressed  earlier  in  this 
preamble,  some  of  the  commentera  were 
concerned  about  this  position.  Although 
the  Department  does  not  believe  this 
final  rule  implicates  family  concerns 
within  the  spirit  of  the  Executive  Order. 
the  E>epartment  has  analyzed  the  rule  as 
required  under  the  Order. 

The  General  Counsel,  as  the 
Designated  Official  under  the  Executive 
Order,  has  evaluated  the  potential  of 
this  rule  to  have  a  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  Although  as  a  result 
of  the  more  stringent  construction 
requirements  implemented  by  this  rule, 
some  families  may  lose  an  ownership 
option  for  housing,  the  general  well- 
being  of  families,  and  society,  is  served 
better  by  ensuring  minimal  quality 
standards  for  such  housing.  The 
Secretary  of  Housing  and  Urban 
Development  has  certified  that,  to  the 
extent  permitted  by  law,  the  rule  has 
undergone  a  Family  Impact  Assessment 
under  the  Executive  Order. 

Regulatory  Agenda 

This  rule  was  listed  as  Item  1551  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  25. 
1993  (58  FR  56402,  56433)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.171. 

List  of  Subjects 

24  CFR  Part  3280 

Fire  prevention.  Housing  standards. 
Incorporation  by  reference, 
Manufoctured  homes.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  3282 

Administrative  practice  and 
procedure.  Consumer  protection. 
Incorporation  by  reference. 
Intergovernmental  relations. 
Investigations,  Manufactured  homes. 


Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  parts  3280  and  3282  of  title 
24  of  the  Code  of  Federal  Regulations 
are  amended  as  follows. 

PART  328a-MANUFACTURED  HOME 
CONSTRUCTION  AND  SAFETY 
STANDARDS 

1.  The  authority  citation  for  part  3280 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  5403  and  5424;  42 
U.S.C  3535(d). 

2.  Section  3280.4(b)  is  amended  by 
adding  an  additional  organization  in  the 
listing  of  organizations  issuing 
referenced  standards  immediately 
following  the  listing  for  the  Air 
Conditioning  and  Refrigeration  Institute 
(ARI),  and  revising  the  addresses  for  two 
previously  listed  organizations,  to  read 
as  follows: 

S  3280.4    Incorporation  by  refefence. 

•  •        •        •        • 

(b)**« 

AFPA  (previously  (N)FPAl— 
American  Forest  and  Paper  Association, 
1250  Connecticut  Avenue,  NW., 
Washington,  DC  20036  (previously 
named  (N)FPA-National  Forest  Products 
Association). 

•  •        *        •        • 

ASCE — American  Society  of  Civil 
Engineera,  345  East  47th  Street,  New 
York.  NY  10017-2398 

SJI— Steel  Joist  Institute,  1205  48th 
Avenue  North,  Suite  A,  Myrtle  Beach, 
SC  29577 

•  •        •        •        • 

3.  Section  3280.5  is  revised  to  read  as 
follows: 

S  3280.5    Data  plate. 

Each  manufactured  home  shall  bear  a' 
data  plate  affixed  in  a  permanent 
manner  near  the  main  electrical  panel  or 
other  readily  accessible  and  visible 
location.  Each  data  plate  shall  be  made 
of  material  what  will  receive  typed 
information  as  well  as  preprinted 
information,  and  which  can  be  cleaned 
of  ordinary  smudges  or  household  dirt 
without  removing  information 
contained  on  the  data  plate;  or  the  data 
plate  shall  be  covered  in  a  permanent 
manner  with  materials  that  will  make  it 
possible  to  clean  the  data  plate  of 
ordinary  dirt  and  smudges  without 
obscuring  the  information.  Each  data 
plate  shall  contain  not  less  than  the 
following  information: 

(a)  The  name  and  address  of  the 
manufacturing  plant  in  which  the 
manufactured  home  was  manufactured. 


(b)  The  serial  number  and  model 
designation  of  the  imit,  and  the  date  the 
unit  was  manufactured. 

(c)  The  statement: 

This  manufectured  home  is  designed  to 
comply  with  the  Federal  Manufactured  Home 
Construction  and  Smty  Standards  in  force  at 
the  time  of  manufacture. 

(d)  A  list  of  the  certification  label(s) 
numbers)  that  are  affixed  to  each 
transportable  manufactured  section 
under  §  3280.8. 

(e)  A  list  of  major  factory-installed 
equipment,  including  the 
manufacturer's  name  and  the  model 
designation  of  each  appliance. 

(f)  Reference  to  the  roof  load  zone  and 
wind  load  zone  for  which  the  home  is 
designed  and  duplicates  of  the  maps  as 
set  forth  in  §  3280.305(c).  This 
information  may  be  combined  with  the 
heating/cooling  certificate  and 
insulation  zone  map  required  by 

§§  3280.510  and  3280.511.  The  Wind 
Zone  Map  on  the  Data  Plate  shall  also 
contain  the  statement: 

This  home  has  not  been  designed  for  the 
higher  wind  pressures  and  anchoring 
provisions  required  for  ocean/coastal  areas 
and  should  not  be  located  within  ISOCof  the 
coastline  in  Wind  Zones  11  and  III,  unless  the 
home  and  its  anchoring  and  foundation 
system  have  been  designed  for  the  increased 
requirements  specified  for  Exposure  D  in 
ANSI/ ASCE  7-88. 

(g)  The  statement: 

This  home  has — has  not — (appropriate 
blank  to  be  checked  by  manu£B<^urer)  been 
equipped  with  storm  shutters  or  other 
protective  coverings  for  windows  and 
exterior  door  openings.  For  homes  designed 
to  be  located  in  Wind  Zones  II  and  III,  which 
have  not  been  provided  with  shutters  or 
equivalent  covering  devices,  it  is  stron^y 
recommended  that  the  home  be  made  ready 
to  be  equipped  with  these  devices  in 
accordance  with  the  method  recommended 
in  the  manufacturers  printed  instructions. 

(h)  The  statement:  "Design  Approval 
by",  followed  by  the  name  of  the  agency 
that  approved  the  design. 

S3280.302    [AmeiKtodl 

4.  Section  3280.302  is  amended  by 
removing  and  reserving  paragraph  (a)(8). 

S  3280.303    [Amended] 

5.  Section  3280.303  is  amended  by 
removing  and  reserving  paragraph  (d). 

6.  Section  3280.304  is  amended  by 
revising  the  last  item  listed  under  the 
heading  "Steel:";  by  revising  the  entry 
"National  Design  Specifications  for 
Wood  Construction"  listed  under  the 
heading  "Wood  and  Wood  Products:"; 
and  revising  the  entry  under  the 
heading  "Unclassified:"  in  paragraph 
(b)(1).  to  read  as  follows: 


13280.304    Materials. 

•  •        •        •        • 

(b)(1)*  •  • 
Steel: 

•  •        •        •       • 

Standard  Specification  for  Strapping. 
Flat  Steel  and  Seals— ASTM  D3953-91. 
Wood  and  Wood  Products: 

•  •       •       •       • 

National  Design  Specifications  for 
Wood  Construction.  1991  Edition.  With 
Supplement,  Design  Values  for  Wood 
Construction.  AFPA. 

•  •       •       •       • 

Unclassified:  American  Society  of  Qvil 
Engineere  Minimum  Design  Loads  for 
Buildings  and  Other  Structiires— ANSI/ 
ASCE  7-88. 

•  •        •        •        • 

7.  Section  3280.305  is  amended  by 
adding  a  new  paragraph  (b)(4)  and  by 
revising  paragraphs  (a),  (b)(3),  (c)(1)  and 
(2);  adding  a  heading  for  (c)(3) 
introductory  text;  and  revising  (c)(3) 
(iii),  (c)(4),  (d).  and  (e),  to  read  as 
follows: 

S  3280.305    Structural  design  rsquirwnents. 

(a)  General.  Each  manufactured  home 
shall  be  designed  and  constructed  as  a 
completely  integrated  structtue  capable 
of  sustaining  the  design  load 
requirements  of  this  standard,  and  shall 
be  capable  of  transmitting  these  loads  to 
stabilizing  devices  without  exceeding 
the  allowable  stresses  or  deflections. 
Roof  filming  shall  be  securely  fastened 
to  wall  framing,  walls  to  floor  structure, 
and  floor  structure  to  chassis  to  secure 
and  maintain  continuity  between  the 
floor  and  chassis,  so  as  to  resist  wind 
overturning,  uplift,  and  sliding  as 
imposed  by  design  loads  in  this  part. 
Uncompressed  finished  flooring  greater 
thain  1/8  inch  in  thickness  shall  not 
extend  beneath  load-bearing  walls  that 
are  fastened  to  the  floor  structure. 

0>)  Design  loads— *  *  * 

(3)  When  engineering  calculations  are 
performed,  allowable  unit  stresses  may 
be  increased  as  provided  in  the 
dociunents  referenced  in  $  3280.304 
except  as  otherwise  indicated  in 

§§  3280.304(b)(1)  and  3280.306(a). 

(4)  Whenever  the  roof  slope  does  not 
exceed  20  degrees,  the  design  horizontal 
wind  loads  required  by  §  3280.305(c)(1) 
may  be  determined  without  including 
the  vertical  roof  projection  of  the 
manufactured  home.  However, 
regardless  of  the  roof  slope  of  itie 
manufactured  home,  the  vertical  roof 
projection  shall  be  included  when 
determining  the  wind  loading  for  split 
level  or  clerestory -type  roof  systems. 

(c)  Wind,  snow,  and  roof  loads— (\) 
Wind  loads — design  requirements,  (i) 
Standard  wind  Loads  (Zone  t).  When  a 
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manufactured  home  is  not  designed  to 
resist  the  wind  loads  for  high  wind 
areas  (Zone  II  or  Zone  III)  specified  in 
paragraph  (c)(l)(ii)  of  this  section,  the 
manufactured  home  and  each  of  its 
wind  resisting  parts  and  portions  shall 
be  designed  for  horizontal  wind  loads  of 
not  less  than  15  psf  and  net  uplift  load 
of  not  less  than  9  psf. 

(ii)  Wind  loads  for  high  wind  areas 
(Zone  n  and  Zone  HI).  When  designed 
for  high  wind  areas  (Zone  II  and  Zone 
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m],  the  manu&ctured  home,  eadi  of  its 
wind  resisting  parts  (including,  but  not 
limited  to,  shear  walls,  diaphragms, 
ridge  beams,  and  their  fastening  and 
anchoring  systems),  and  its  components 
and  cladding  materials  (including,  but 
not  limited  k>.  roof  trusses,  wall  studs. 
exterior  sheathing,  roofing  and  siding 
materials,  exterior  glazing,  and  their 
connectionsjand  fasteners)  shall  be 
designed  by  a  Professional  Engineer  or 
Architect  to  resist: 

Table  OF  Design  Wind  Pressures 


Element 


Anchorage  for  lateral  and  vertical  stability  (See  §  3280.306(a)): 

Net  Horizontal  Drag'-  2: „ 

UpBft*: - 


(A)  The  design  wind  loads  for 
Exposure  C  specified  in  ANSI/ASCE  7- 
88.  "Minimum  Design  Loads  for 
Buildings  and  Other  Structures."  for  a 
fifty-year  recurrence  interval,  and  a 
design  wind  speed  of  100  mph.  as 
specified  for  Wind  Zone  n.  or  110  mph. 
as  specified  for  Wind  Zone  III  (Basic 
Wind  Zone  Map);  or 

(B)  The  wind  pressings  specified  in 
the  following  Table: 


Main  wind  force  resisting  system: 

Shearwalls,  Diaphragms  andtheir Fastening  and  Anchoragb  Systems 

Ridge  beams  and  other  Main  Roof  Support  Beams  (Bearro  supporting  expanding  room  sections,  etc.) 
Components  and  dadding: 

Roof  trusses*  in  all  areas;  trusses  shafl  be  doubled  within  $'-0"  from  each  end  of  the  roof 
Exterior  roof  coverings,  sheathing  and  fastenings -«,•/ in  all  lareas  except  the  following 

Within  3'-0"  from  each  gable  end  (overhang  at  end  w^il)  of  the  roof  or  endwall  if  no  overhang  is  pro- 
vided   „ „ „ 

Within  3'-0"  from  the  ridge  and  eava  (overhang  at  sid4  wall)  or  sidewall  if  no  eave  is  provided 

Eaves  (Overhangs  at  SidewaUs) 

Gables  (Overhangs  at  Endwalls) 

Wan  studs  In  sidewalls  and  endwalls,  exterior  windows  and  sliding  glass  doors  (glazing  and  framing),  ex- 
terior coverings,  sheathing  and  fastenings*: 

Wnhin  y-V  from  each  comer  of  the  sidewall  and  endiyall  .„. 
All  o<her  areas 


NOTES: 


Wind  zone  II 

design  wind 

speed  100 

MPH 


3±39PSF 
e-27PSF 

±39  PSF 
-30  PSF 

6 -39  PSF 

6 -39  PSF 

6 -73  PSF 
6-51  PSF 
B-51  PSF 
B  -73  PSF 

±48  PSF 

±38  PSF 


Wind  zone  III 

design  «vind 

speed  110 

MPH 


9±47  PSF 
-32  PSF 

±47  PSF 
-36  PSF 

6 -47  PSF 
6 -47  PSF 

6-89  PSF 
6 -62  PSF 
6 -62  PSF 
6 -89  PSF 

±58  PSF 

±46  PSF 


>  The  nethorizontal  drag  of  ±39  PSF  to  be  used  in  calculat  r>g  Anchorage  for  Lateral  and  Vertical  StabiHty  and  for  the  design  of  IMain  Wind 
Force  Resistng  Systems  is  based  on  a  distribution  of  wind  pret  sures  of  +0.8  or  +24  PSF  to  the  windward  wall  and  -  0.5  or  - 15  PSF  to  the  lee- 
ward wal. 

^Horizontal  drag  pressures  need  not  be  applied  to  roof  projec  bons  when  the  roof  slope  does  not  exceed  20  degrees.  \ 

»•»•  sion  would  mean  pressures  are  acting  towards  or  on  tN  structure;  -  sign  means  pressures  are  acting  away  from  the  structure;  ±  sign 
means  forces  can  act  in  either  direction,  towards  or  away  from  I  he  stnjcture.  »        /  » 

*4^Design  values  in  this  Table"  are  only  applicable  to  roof « opes  between  10  degrees  (nonriinal  2/12  slope)  and  30  degrees. 

'Itl?  5**9n  upWl  pressures  are  the  same  whether  they  are  ( ppHed  normal  to  the  surface  of  the  roof  or  to  the  horizontal  projection  of  the  roof. 

'rryj,"'*'*  f'O^'^'*^  that  are  secured  with  6  fasteners  p<  nr  shingle  through  an  underiayment  which  is  cemented  to  a  3/8"  structural  rated 
roof  sheathing  need  not  be  evaluated  for  these  design  wind  pre  tsures. 

_» 7.  Structoralratod  roof  sheattiing  that  is  at  least  3/8"  in  ihi  iknM»,  installed  with  the  long  dimension  perpendicular  to  roof  framing  supports, 
and  secured  with  fasteners  at  4  on  center  within  3'-0"  of  eadh  gable  and  or  endwafl  if  no  overtwng  is  provided  and  6"  on  center  in  all  other 
areas,  need  not  be  evaluated  for  these  design  wind  pressures. 

•  Exterior  coverings  that  are  secured  at  6*  o.c.  to  a  3/8"  stn»ctural  rated  sheathing  that  is  fastened  to  wall  framing  members  at  6"  on  center 
need  not  be  evaluated  for  these  design  wind  pressures. 


(2)  Wind  loads — zone  designations. 
The  Wind  Zone  and  specific  wind 
design  load  requirements  are 
determined  by  the  fastest  basic  wind 
speed  (mph)  within  each  Zone  and  the 
intended  location,  based  on  the  Basic 
Wind  Zone  Map,  as  follows: 

(i)  Wind  Zone  I.  Wind  Zone  I  consists 
of  those  arees  on  the  Basic  Wind  Zone 
Map  that  are  not  identified  in 
paragraph8(^K2)(ii)  or  (iii)  of  this 
section  as  ben!^  within  Wind  2Jone  n  or 
III,  respectively. 

(ii)  Wind  Zone  i7.....100  mph.  The 
following  areas  are  deemed  to  be  within 
Wind  Zone  II  of  the  Basic  Wind  Zone 
Map: 


v^rr 


Local  gov^nments:  The  following 
local  govemtnents  listed  by  State 
(counties,  unless  specified  otherwise): 

i4/a6ama;  Baldwin  and  Mobile. 

Florida:  All  coimties  except  those 
identified  in  paragraph  (c)(l)(i)(C)  of 
this  section  as  within  Wind  2Jone  IE. 

Georgia:  Bryan,  Camden,  Chatham. 
Glynn.  Libeny,  Mcintosh. 

Louisianai  Parishes  of  Acadia.  Allen. 
Ascension,  Assumption,  Calcasieu. 
Cameron.  Ea^  Baton  Rouge.  East 
Feliciana,  EVangeline,  Iberia,  Iberville, 
Jefferson.  Jeferson  Davis,  Lafayette,  La 
Fourche,  Livingston,  Orleans, 


Plaqueminet 
Bernard,  St. 


,  Pointe  Coupee,  St. 
diaries,  St  Helena.  St. 


James,  St;  Jo  m  the  Baptist,  St  Landry. 


St.  Martin,  St.  Mary,  St.  Tammany, 
Tangipahoa,  Terrabonne,  Vermilliop, 
Washington,  West  Baton  Rouge,  and 
West  Feliciana. 

Maine:  Hancock  and  Washington. 

h4assachus€tts:  Barnstable.  Bristol, 
Dukes,  Nantucket,  and  Plymouth. 

Mississippi:  George,  Hancock, 
Harrison,  Jackson,  Pearl  River,  and 
Stone. 

North  Carolina:  Beaufort,  Bnmswick, 
Camden,  Carteret,  Chowan,  Columbus. 
Oaven,  Currituck,  Dare,  Hyde,  Jones, 
New  Hanover,  Onslow,  Pamlico, 
Pasquotank,  Pender,  Perquimans, 
Tyrrell,  and  Washington. 

South  Carolina:  Beaufort,  Berkeley, 
Charleston,  Colleton,  Dorchester, 
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Georgetown,  Horry,  Jasper,  and 
Williamsburg. 

Texas:  Aransas.  Brazoria,  Calhoun, 
Cameron.  Chambers,  Galveston, 
Jefferson,  Kenedy,  Kleberg,  Matagorda, 
Nueces,  Orange.  Refugio,  San  Patricio, 
and  Willacy. 

Vir^nia:  Cities  of  Chesapeake, 
Norfolk,  Portsmouth,  Princess  Anne, 
and  Virginia  Beach. 

(iii)  Wind  Zone  III 110  mph.  The 

following  areas  are  considered  to  be 
within  Wind  Zone  III  of  the  Basic  Wind 
Zone  Map: 

(A)  States  and  Territories:  The  entire 
State  of  Hawaii,  the  coastal  regions  of 
Alaska  (as  determined  by  the  90  mph 
isotach  on  the  ANSI/ASCE  7-88  map), 
and  all  of  the  U.S.  Territories  of 
American  Samoa,  Guam,  Northern 
Mariana  Islands,  Puerto  Rico,  Trust 
Territory  of  the  Pacific  Islands,  and  the 
United  States  Virgin  Islands. 


». « 


(B)  Local  governments:  The  following 
local  governments  listed  by  State 
(counties,  unless  specified  otherwise): 

Florida:  Broward,  Charlotte,  Collier, 
Dade,  Franklin,  Gulf,  Hendry,  Lee, 
Martin,  Manatee,  Monroe,  Palm  Beach. 
Pinellas,  and  Sarasota. 

Louisiana:  Parishes  of  Jefferson,  La 
Fourche,  Orleans,  Plaquemines,  St. 
Bernard,  St.  Charles,  St.  Mary,  and 
Terrabonne. 

North  Carolina:  Carteret,  Dare,  and 
Hyde. 

(iv)  Consideration  of  local 
requirements.  For  areas  where  local 
building  code  requirements  exceed  the 
design  wind  speed  requirements  of 
these  standards,  the  Department  will 
consider  the  adoption  through 
rulemaking  of  the  more  stringent 
requirements  of  the  State  or  local 
building  authority. 

[3)  Snow  and  roof  loads.  *  '  ' 


(iii)  Eaves  and  cornices  shall  be 
designed  for  a  net  uplift  pressure  of  2.5 
times  the  design  uplift  wind  pressure 
cited  in  §  3280.305(c)(l)(i)  for  Wind 
Zone  I,  and  for  the  design  pressures 
cited  in  §  3280.305(c)(l)(ii)  for  Wind 
Zones  II  and  m. 

(4)  Data  plate  requirements.  The  Data 
Plate  posted  in  the  manufactured  home 
(see  §  3280.5)  shall  designate  the  wind 
and  roof  load  zones  or,  if  designed  for 
higher  loads,  the  actual  design  external 
snow  and  wind  loads  for  which  the 
home  has  been  designed.  The  Data  Plate 
shall  include  reproductions  of  the  Load 
Zone  Maps  shown  in  this  section,  with 
any  related  information.  The  Load  Zone 
Maps  shall  be  not  less  than  either  3^/^ 
in.  by  2V*  in.,  or  one-half  the  size 
illustrated  in  the  Code  of  Federal 
Regulations. 

BH.UNO  CODE  4aiO-27-P 
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(d)  Design  load  aeflectioa.  ( 1 1  When:  cr 
strueturat  assembly  is  sub)eet«<l'  t»  totel 
design  live  loads,  the  deflection  foe 
structural  framing  members  shall  act 
exceed  the  following  (where  L  equals 
the  dear  span  b«tween  supports  or  two 
times  thfr  length  of  a  caatitever): 
Floor— Ii240 

Roof  and  ceiling— L/18Q 

Headers,  beams,  and  girdeis  (vertical 

load)— L/180 
Walls  and  partitions — L/180 

(21  The  allowable  eave  or  cornice 
deflection  for  uplift  is  to  be  measured  at 
the  design  uplift  load  of  9  psf  for  Wind 
Zone  I,  and  at  the  design  uplift  pressure 
cited  in  paragraph  (c)(l)(rr)  of  this 
section  for  Wind  Zones  n  and  III.  The 
allowable  deflection  shall  be  (2  x  Lc)/ 
180,  where  Lc  is  the  measured 
horizontal  eave  projection  from  the 
wall. 

(e)  Fostftning  of  structural  systerm.  (11 
Roof  framing  shall  be  securely  fastened 
to  wall  framing,  walHto  floor  structure, 
and  floor  structure  to  chassis  to  secure 
and  ma-intain  continuity  between  the 
floor  and  chassis,  so  as  to  resist  wind 
overturning,  uplift,  and  sliding  as 
specified  in  this  p>art. 

(2)  For  Wind  Zones  II  and  HI,  roof 
trusses  shall  be  secured  to  exterior  wall 
framing  members  (studs),  and  exterior 
wall  framing  members  (studs)  shall  be 
secured  to  floor  framing  members,  with 
26  gage  minimum  steel  strapping  or 
brackets  or  by  a  combination  of  26  gage 
minimum  steel  strapping  or  brackets 
and  structural  rated  wall  sheathing  that 
overlaps  the  roof  and  floor.  Steel 
strapping  or  brackets  shall  be  installed 
at  a  maximum  spacing  of  24~  on  center 
in  Wind  Zone  II  and  at  a  maximum  of 
16"  on  center  in  Wind  Zone  m.  The 
number  and  type  of  fasteners  used  to 
secure  the  steel  straps  or  brackets  or 
structural  sheathing  shall  be  capable  of 
transferring  all  uplift  forces  between 
elements  being  joined. 

8.  Section  3280.306  is  am«ided  by 
revising  paragraphs  (a)  introductory  text 
and  (b);  adding  a  heading  for  paragraph 
(c)  introductory  text;  revising 
paragraphs  (c)  (l)  through  (3)  and  (d) 
through  (g)  to  read  as  follows: 

(328a30e   windstorm  protection— eapport 
and  anchoring  systems. 

(a)  Provisions  for  support  and 
anchorine  systems.  Each  manufiactured 
home  shall  have  provisions  foe  suppocty 
anchoring  or  foundation  systems  that, 
when  properly  designed  and  instaliad, 
win  resist  overturning  and  lateral 
movement  ^sliding]  of  the  mftnufactared 
home  as  imposed  by  the  respective 
design  loads.  For  Wind  Zone  L  the 
design  wind  loads  to  be  used  itu 


calcalating.i«sistaace  la  onreiturABig 
and  tateiaf  moveniant  shall  be  the 
simultaneous  application  oi  the  wind 
loads  indicated  in  §  3280.305(c)(l)ti)> 
increased  by  a  factor  of  1.5.  The  1.5 
factor  of  safcty  for  Wind  Zone  I  is  ahe 
to  be  applied  siinultaneotisly  to  both  the 
vertical  building  projection,  as 
horizontal  wind  load,  and  across  the 
surface  of  the  full  roof  structure,  as 
uplift  loacling.  For  Wind  2Loaes  II  and 
III.  the  resistance  shall  be  determined  by 
the  simultaneous  application  of  the 
horizontal  drag  and  uplift  wind  loads, 
in  accordance  with  ^  3280.3O5(c)(l)tii). 
The  basic  allowable  stresses  o£  materials 
required  to  resist  overtuming  and  latecal 
movement  shall  not  be  increased  in  the 
design  and  proportioning  of  these 
members.  No  additional  shape  or 
location  factors  need  to  be  applied  in 
the  design  of  the  tiedown  system.  The 
dead  load  of  the  structure  may  be  used 
to  resist  these  wind  loading  effects  in  ail 
Wind  Zones. 

(D*   •  • 

(b)  Contents  of  instructions.  (1)  The 
manufacturer  shall  provide  printed 
instructions  with  each  manufactured 
home  specifying  the  location  and 
required  capacity  of  stabilizing  devices 
on  which  the  design  is  based.  The 
manufacturer  shall  provide  drawings 
and  specifications  certified  by  a 
registered  professional  engineer  or 
architect  indicating  at  least  one 
acceptable  system  of  anchoring, 
including  the  details  ofrequired  straps 
or  cables,  their  end  connections,  and  all 
other  devices  needed  to  transfer  the 
wind  loads  from  the  manufactured 
home  to  an  anchoring  or  foundation 
system. 

(2)  For  anchoring  systems,  the 
instructions  shall  indicate: 

(i)  The  minimum  anchor  capacity 
required; 

(ii)  That  anchors  should  be  certified 
by  a  professional  engineer,  architect,  or 
a  nationally  recognized  testing 
laboratory  as  to  their  resistance,  based 
on  the  roexinntm  angle  of  diagonal  tie 
and/or  vertical  tie  loading  fsee 
paragraph  (c)(3^)  of  this  section)  and 
angle  of  anchor  installation,  afid  type  of 
soU  in  which  the  anchor  is  lobe 
installed^ 

(iii)  That  graou)  anchors  shoaM  be 
embedded  below  the  frost  line  and  be  at 
least  12  iacbes  above  the  water  table; 
and 

(iv)  That  ground  aachon  should  be 
installed  to  their  full  depth,  and 
stabilizer  plates  shouU  oe  installed  to 
provide  added  resistaace  to  owtomiag 
or  shdisg  fisces. 

(v)  That  aochoringeqiaipment  should 
be  certified  by  a  registeceo  professiunal 
engineer  01  architect  to  resist  these 


speciified  forces  in  accoEdtoce  widi 
testing  procedures  in  ASTM  Standard 
Specification  D396 3-91,  Standard 
Specification  iier  Strapping.  Flat  Steet 
and  Seals. 

(c)  Desiga  criteria.  *  •  • 

(1)  The  minimum- mimbei  of  ties 
provided  pec  side  of  each  home  shall 
resist  design  wind  loads,  ce^uixed  ia 
§  3280.305(c)(1). 

(2)  Ties  shall  be  as  evenly  spaced  as 
practicable  a ioog  the  length  of  the 
manufactured  home.  VMth  net  more  than 
two  (2)  feet  open-end  spacing  on  each 
end. 

(3)  Vertical  ties  or  straps  shall  be 
positioned  at  studs.  Where  a  vertical  tie- 
and  a  diagonal  tie  are  Locatad  at  the 
same  place,  both  ties  may  be  connected, 
to  a  single  anchor,  provided  that  the 
anchor  used  is  capable  of  carrying  both 

loadings,  simultaneously. 

(4)  .....  . 

(d)  Requiremfnts forties. 
Manufactiired  homes  ia  Wind  Zone  I 
require  only  diagonal  ties.  Theite  ties 
shall  be  placed  along  the  main  frame 
and  below  the  outer  side  walls.  All 
manu'fectured  homes  designed  to  be 
located  in  Wind  Zones  II  and  III  shall 
have  a  vertical  tie  installed  at  each 
diagonal  tie  location. 

(e)  Protection  requirements. 
Protection  shall  be  provided  at  sharp 
comers  where  the  anchoring  system 
requires  the  use  of  external  straps  or 
cables.  Protection  shall  also  be  provided 
to  minimize  damage  to  siding  by  the 
cable  or  strap. 

(0  Anchoring  equipment^oad 
resistance.  Anchoring  equipment  shall 
be  capable  of  resisting  an  allowable 
working  load  equal  to  or  exceeding 
3.150  pounds  and  shall  be  capable  of 
withstanding  a  50  percent  overload 
(4,725  pounds  total)  without  failure  of 
either  the  anchoring  equipment  or  the 
attachment  point  on  the  manufactured 
home. 

(g)  Anchoring  equipment — 
weatherization.  Anchoring  equipment 
exposed  to  weathering  shall  have  a 
resistance  to  weather  deterioration  at 
least  equivalent  to  that  provided  by  a 
coating  of  zinc  on  steef  of  not  less  than- 
0.30  ounces  per  square  foot  of  sucface 
coated,  and  in  accordance  with  the 
following: 

(1)  Slit  or  cut  edges  of  zinc-coated 
steel  strapping  do  aet  need  to  be  zinc 
coated. 

(2)  Type  1.  Ftiriah  B,  Grade  t  s«Mi 
strapping.  1-1/4  incbes  wide  and  a 039 
inches  bi  thickaess,  certified  by  a 
registered  professional  engineer  ra* 
architect  as  conforming  with  ASTM 
Standard  Specification  D3953-9t. 
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Standard  Specification  for  Strapping, 
Flat  Steel,  and  Seals. 

9.  Section  3280.403  is  amended  by 
revising  paragraphs  (b)  and  (e) 
introductory  text  and  by  adding  new 
paragraph  (0.  to  read  as  follows: 

§3280.403    Standard  for  windows  and 
sliding  glass  doors  ussd  in  manufactured 
homes. 

•  •        •        •        • 

(b)  Standard.  By  January  17,  1995,  all 
primary  windows  and  sliding  glass 
doors  shall  comply  with  AAMA 
Standard  1701.2-1985.  Primary 
Window  and  Sliding  Glass  Door 
Voluntary  Standard  for  Utilization  in 
Manufactured  Housing,  except  that  the 
exterior  and  interior  pressure  tests  for 
components  and  cladding  shall  be 
conducted  at  the  design  wind  loads 
required  by  §3280.305(cHl). 

•  •        •        ♦        • 

(e)  Certification.  Except  as  otherwise 
indicated  in  paragraph  (b)  of  this 
section,  by  January  17.  1995,  all  primary 
windows  and  sliding  glass  doors  to  be 
installed  in  manufactured  homes  shall 
be  certified  as  complying  with  AAMA 
Standard  1701.2-1985  and  design  wind 
pressures  specified  in  §  3280.305. 

(f)  Protection  of  primary  window  and 
sliding  glass  door  openings  in  high  wind 
areas.  For  homes  designed  to  be  located 
in  Wind  Zones  II  and  III,  manufacturers 
shall  design  exterior  walls  surrounding 
the  primary  window  and  sliding  glass 
door  openings  to  allow  for  the 
installation  of  shutters  or  other 
protective  covers,  such  as  plywood,  to 
cover  these  openings.  Although  not 
required,  the  Department  encourages 
manufacturers  to  provide  the  shutters  or. 
protective  covers  and  to  install  receiving 
devices,  sleeves,  or  anchors  for  fasteners 
to  be  used  to  secure  the  shutters  or 
protective  covers  to  the  exterior  walls.  If 
the  manufacturer  does  not  provide 
shutters  or  other  protective  covers  to 
cover  these  openings,  the  manufacturer 
must  provide  to  the  homeowner 
instructions  for  at  least  one  method  of 
protecting  primary  window  and  sliding 
glass  door  openings.  This  method  must 
be  capable  of  resisting  the  design  wind 
pressures  specified  in  §  3280.305 
without  taking  the  home  out  of 
conformance  with  the  standards  in  this 
part.  These  instructions  must  be 
included  in  the  printed  instructions  that 
accompany  each  manufactured  home. 
The  instructions  shall  also  indicate 
whether  receiving  devices,  sleeves,  or 
anchors,  for  fasteners  to  be  used  to 
secure  the  shutters  or  protective  covers 
to  the  exterior  walls,  have  been  installed 
or  provided  by  the  manufacturer. 


10.  Se4tion 
revising 
adding  ajnew 
follows 
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3280.404  is  amended  by 

)aragraphs  (b)  and  (e)  and  by 

paragraph  (f),  to  read  as 


§3280.404    Standard  for  egress  windows 
and  deviclBS  for  use  in  manufactured 
homes. 

•        •        •        •        • 

(b)  Pet  ormance.  By  January  17. 1995, 
egress  wi  ndows  including  auxiliary 
frame  and  seals,  if  any,  shall  meet  all 
requirements  of  AAMA  Standard 
1701.2-1 985,  Primary  Window  and 
Sliding  C  lass  Door  Voluntary  Standard 
for  Utilia  ition  in  Manufactured  Housing 
and  AAS  A  Standard  1704-1985, 
Voluntar  f  Standard  Egress  Window 
Systems  or  Utilization  in  Manufactured 
Housing,  except  as  otherwise  indicated 
in  §  3280  403(b). 
*      / 

(e)  Cer  ification  of  egress  windows 
and  devi  res.  Except  as  otherwise 
indicatec  by  paragraph  (b)  of  this 
section,  I  y  January  17, 1995.  egress 
windows  and  devices  shall  be  listed  in 
accordan :»  with  the  procedures  and 
requiremsnts  of  AAMA  Standard  1704- 
1985  and  design  wind  pressures 
specified  in  §  3280.305. 

(f)  Proi  iction  of  egress  window 
opening^ in  high  wind  areas.  For  homes 
designed  to  be  located  in  Wind  Zones  II 
and  III,  n  anufacturers  shall  design 
exterior  i  .rails  surrounding  the  egress 
window  I  tpenings  to  allow  for  the 
installatii  »n  of  shutters  or  other 
protectiv  t  covers,  such  as  plywood,  to 
cover  the  je  openings.  Although  not 
required,  the  Department  encourages 
manufact  urers  to  provide  the  shutters  or 
protectivi  s  covers  and  to  install  receiving 
devices,  <  leeves,  or  anchors  for  fasteners 
to  be  use(  I  to  secure  the  shutters  or 
protectivi  i  covers  to  the  exterior  walls.  If 
the  manu  facturer  does  not  provide 
shutters  ( r  other  protective  covers  to 
cover  the  »  openings,  the  manufacturer 
must  pro'  ide  to  the  homeowner 
instructic  ns  for  at  least  one  method  of 
protectin  ;  egress  window  openings. 
This  met!  od  must  be  capable  of 
resisting  i  he  design  wind  pressures 
specified  in  §3280.305  without  taking 
the  home  out  of  conformance  with  the 
standards  in  this  part.  These 
instructic  ns  must  be  included  in  the 
printed  ii  structions  that  accompany 
each  man  ufactured  home.  The 
instructic  ns  shall  also  indicate  whether 
receiving  devices,  sleeves,  or  anchors, 
for  fasten  !rs  to  be  used  to  secure  the 
shutters  c  r  protective  covers  to  the 
exterior  v  alls,  have  been  installed  or 
provided  >y  the  manufacturer. 

11.  Sec  ion  3280.405  is  amended  by 
adding  p{  ragraph  (f),  to  read  as  follows: 
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§3280.405   Standard  for  swinging  exterior 
passage  doors  for  use  In  manufactured 
homes. 

•  •       •       •       • 

(f)  Protection  of  exterior  doors  in  hig/i 
wind  areas.  For  homes  designed  to  be 
located  in  Wind  Zones  n  and  III. 
manufacturers  shall  design  exterior 
walls  surrounding  the  exterior  door 
openings  to  allow  for  the  installation  of 
shutters  or  other  protective  covers,  such 
as  plywood,  to  cover  these  openings. 
Although  not  required,  the  Department 
encourages  manufacturers  to  provide 
the  shutters  or  protective  covers  and  to 
install  receiving  devices,  sleeves,  or 
anchors  for  fasteners  to  be  used  to 
secure  the  shutters  or  protective  covers 
to  the  exterior  walls.  If  the  manufacturer 
does  not  provide  shutters  or  other 
protective  covers  to  cover  these 
openings,  the  manufacturer  must 
provide  to  the  homeowner  instructions 
for  at  least  one  method  of  protecting 
exterior  door  openings.  This  method 
must  be  capable  of  resisting  the  design 
wind  pressures  specified  in  §  3280.305 
without  taking  the  home  out  of 
conformance  with  the  standards  in  this 
part.  These  instructions  must  be 
included  in  the  printed  instructions  that 
accompany  each  manufactured  home. 
The  instructions  shall  also  indicate 
whether  receiving  devices,  sleeves,  or 
anchors,  for  fasteners  to  be  used  to 
secure  the  shutters  or  protective  covers 
to  the  exterior  walls,  have  been  installed 
or  provided  by  the  manufacturer. 

PART  3282— MANUFACTURED  HOME 
PROCEDURAL  AND  ENFORCEMENT 
REGULATIONS 

12.  The  authority  citation  for  part 
3282  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  5424;  42  U.S.C. 
3535(d). 

13.  Section  3282.362  is  amended  by 
revising  paragraphs  (c)(3)(i)  (E)  and  (F) 
and  adding  a  new  paragraph  (G),  to  read 
as  follows: 

§  3282.362    Production  Inspection  Primary 
Inspection  Agencies  (IPIAs). 

•  •        •        •        * 

(cj*  •  • 

(3)*   •   • 

(i)*   •   • 

(E)  Reference  to  the  roof  load  zone 
and  wind  load  zone  for  which  the  home 
is  designed  and  duplicates  of  the  maps 
as  set  forth  in  §  3280.305.  This 
information  may  be  combined  with  the 
heating/cooling  certificate  and 
insulation  zone  map  required  by 
§§  3280.510  and  3280.511.  The  Wind 
Zone  Map  on  the  Data  Plate  shall  also 
contain  the  statement: 
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This  home  has  not  been  designed  for  the 
higher  wind  pressures  and  anchoring 
provisions  required  for  ocean/coastal  areas 
and  should  not  be  located  within  1500'  of  the 
coastUne  in  Wind  Zones  II  and  III,  unless  the 
home  and  its  anchoring  and  foundation 
system  have  been  desiped  for  the  increased 
requirements  specified  for  Exposure  D  In 
ANSI/ASCE  7-da 

(F)  The  statement: 

This  home  has has  not 

(appropriate  blank  to  l>e  checked  by 


manufacturer)  been  equipped  with  storm 
shutters  or  other  protective  coverings  for 
windows  and  exterior  door  openings.  For 
homes  designed  to  be  located  in  Wind  Zones 
II  and  m,  which  have  not  been  provided  with 
shutters  or  equivalent  covering  devices.  It  Is 
strongly  recommended  that  the  home  be 
made  ready  to  be  equipped  with  these 
devices  in  accordance  with  the  method 
recommended  in  the  manufacturers  printed 
instructions. 


(G)  The  statement:  "Design  Approval 
by",  followed  by  the  name  of  the  agency 
that  approved  the  design. 

•        •        •        •        • 

Dated:  January  4, 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner.       « 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

summary:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


'o.  10  /  Friday,  January  14.  1994  /  Notices 


the  Interio  shall  publish,  in  the  Federal 
Register,  n  stice  of  approved  Tribal-State 
Compacts  or  the  purpose  of  engaging  in 
Class  in  (c  isino]  gaming  on  Indiian 
reservatior  s.  The  Assistant  Secretary — 
Indian  Affi  irs.  Department  of  the 
Interior,  th  rough  her  delegated 
authority,  las  approved  the  Quechan 
Indian  Tril  e  and  the  State  of  Arizona 
Gaming  Cc  mpact  of  1993,  which  was 
executed  o  i  October  22, 1993. 


"^ 
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DATES:  This  action  is  effective  upon  date 

of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Director,  Indian  Gaming 

Management  Staff,  Bureau  of  Indian 

Affairs,  Washington,  DC  20240.  (202) 

219-4066. 

Dated:  January  7, 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  94-976  Filed  1-13-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  75  and  76 

RIN  1880-nAASO 

Direct  Grant  Programs  and  State- 
Administered  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Department's  regulations  on 
direct  grant  programs  and  State- 
administered  programs  to  clarify  the 
requirements  and  procedures  for 
establishing  and  applying  indirect  cost 
rates  under  programs  administered  by 
the  Department. 

DATES:  Comments  must  be  received  on 
or  before  February  28. 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Sherlyn  Taylor.  Grants  and 
Contracts  Service,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
room  3636.  ROB-3,  Washington.  DC 
20202-4700. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Riley.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW., 
room  3636.  ROB-3.  Washington,  DC 
20202-4700.  Telephone:  (202)  70a- 
7640.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  To 

improve  the  administration  of 
discretionary  grants  and  to  clarify  for 
grantees  the  procedures  and 
requirements  of  the  Department,  the 
Secretary  is  proposing  to  revise  sections 
in  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  on 
indirect  cost  rates. 

A  number  of  problems  in  this  area  of 
grants  administration  will  be  addressed 
by  the  proposed  changes.  For  example, 
the  use  of  a  restricted  indirect  cost  rate 
for  programs  with  supplement-not- 
supplant  language  in  their  authorizing 
statutes  is  required  by  current 
regulations.  However.  State  education 
agencies  have  incurred  significant 
Hnancial  liabilities  by  using  incorrect 
restricted  indirect  cost  rates.  The 
proposed  changes  clarify  how  these 
rates  are  calculated  and  so  will  reduce 
the  likelihood  of  those  errors  recurring. 
In  addition,  the  term  "occupancy  and 
space  maintenance  costs"  as  used  in  the 
computation  of  restricted  indirect  cost 
rates  has  not  been  clearly  defined, 
resulting  in  grant  recipients  being 
reimbursed  improperly  for  space  costs. 


The  inclusion  of  a  definition  in  these 
proposed  r^ulations  will  address  this 
problem. 

The  absen  :e  of  a  training  grant 
definition  hi  s  led  to  disagreements 
between  the  Department  and  grant 
recipients  oi  er  whether  the  training  rate 
of  eight  pert  mt.  which  is  a  lower  rate 
than  most  re  :ipients'  negotiated  rate, 
should  be  af  plied  to  certain  grants.  The 
proposed  definition  will  alleviate  this 
problem  anc  improve  the  Department's 
ability  to  eff  actively  administer  these 
grants.  Simi  arly,  ambiguities  in  existing 
regulations  <  n  the  use  of  indirecf  costs 
for  matching  or  cost-sharing  and  on  the 
reimbursemi  mt  of  indirect  costs  to 
groups  of  eli  >ible  parties  has 
contributed  o  administrative  problems 
between  the  Department  and  its  grant 
recipients.  T  le  proposed  changes  will 
clarify  for  al  parties  how  these  special 
situations  ar  i  to  be  handled. 

The  existing  regulations  in  these 
sections  are  )eing  revised  and 
reorganized  md  new  sections  are  being 
added.  Spec  fically,  the  following 
sections  are  proposed  for  revision  or 
addition: 

Section  7S  .129— This  section  is 
revised  to  in  :lude  a  reference  to  a  new 
requirement  in  §  75.564  on  the 
determinatic  n  of  indirect  costs  for  a 
grant  to  a  group  of  eligible  parties. 

Section  75L560— This  section  is 
revised  to  in  :lude  the  requirements  that 
a  grantee  cla  ming  indirect  costs  must 
have  a  current  indirect  cost  rate 
agreement,  tkat  the  Secretary  may 
establish  a  temporary  indirect  cost  rate 
under  certaii  i  circumstances,  and  that 
the  Secretar]  may  establish  a  restricted 
indirect  cost  rate  for  a  grantee  to  satisfy 
the  regulatoi  y  requirements  of  certain 
programs  administered  by  the 
Department. 

Section  75  561— This  section  is 
revised  to  cli  rify  the  approval  period  for 
indirect  cost  rates  established  by  the 
Secretary. 

Section  75  562— This  section  is 
revised  and  f  xpanded  to  include  a 
definition  ofja  training  grant,  a 
statement  thit  the  Secretary  decides 
which  grants  are  training  grants,  a 
clarification  bf  the  base  to  whic^  the 
training  rate  is  applied,  and  a 
restatement  of  the  existing  requirement 
that  indirect  bests  in  excess  of  the  eight 
percent  limilation  may  not  be  charged 
directly  or  b^  used  to  satisfy  matching 
or  cost-sharing  requirements.  It  also 
explains  that  a  grantee  must  have 
documentati  >n  available  to  show  that  its 
negotiated  ir  direct  cost  rate  is  at  least 
eight  perceni . 

Section  75  563— This  section  is 
revised  to  reler  grantees  subject  to  a 
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restricted  indirect  cost  rate  to  the  new 
sections  in  part  76  on  restricted  rates. 

Sections  75.564  through  75.568  are 
removed  in  order  to  transfer  these 
sections  on  restricted  indirect  cost  rates 
to  part  76.  Since  most  grants  under 
restricted  rate  programs  are  made  to 
agencies  of  State  or  local  governments, 
or  their  subgrantees,  the  ^cretary  is 
proposing  this  change  to  clarify  the 
applicability  of  these  regulations. 
•    Section  75.564 — This  is  a  new  section 
that  includes  several  requirements 
applicable  to  the  reimbursement  of 
indirect  costs,  including  clarification  on 
the  use  of  indirect  costs  to  satisfy 
matching  or  cost-sharing  requirements 
and  the  reimbursement  of  indirect  costs 
under  a  grant  to  a  group  of  eligible 
parties.  The  exclusion  of  certain 
categories  of  grants  from  reimbursement 
for  indirect  costs  is  proposed,  since 
these  types  of  grants  have  very  little 
overhead  or  administrative  costs 
associated  with  them.  This  exclusion  is 
consistent  with  the  current  policy  of  the 
Department  of  Health  and  Human 
Services. 

Section  76.560— This  section  is 
revised  to  include  the  requirements  that 
a  grantee  claiming  indirect  costs  must 
have  a  current  indirect  cost  rate 
agreement,  that  the  Secretary  may 
establish  a  temporary  indirect  cost  rate 
under  certain  circumstances,  and  that 
the  Secretary  may  establish  a  restricted 
indirect  cost  rate  for  a  grantee  to  satisfy 
the  statutory  requirements  of  certain 
programs  administered  by  the 
Department. 

Section  76.563  is  revised  to  indicate 
the  new  sections  in  part  76  that  apply 
to  grantees  subject  to  a  restricted 
indirect  cost  rate. 

Section  76.564 — ^This  new  section 
incorporates  the  provisions  of  the 
current  §  75.564  and  also  includes  the 
requirement  that  indirect  costs  not 
recovered  as  a  result  of  the  restrictions 
may  not  be  charged  directly  or  charged 
to  other  Federal  awards. 

Section  76.565 — This  new  section 
incorporates  the  provisions  of  the 
current  §  75.565.  The  term  "general 
management  costs"  is  substituted  for 
"administrative  charges"  to  avoid 
confusion  with  the  latter  term  as  it  is 
used  in  other  regulations.  The  section 
explains  that  the  term  general 
management  costs  includes  some 
occupancy  and  space  maintenance 
costs.  It  also  clarifies  what  is  meant  by 
the  terms  "chief  executive  officer," 
which  is  used  in  place  of  "chief 
administrative  officer,"  and 
"ccMnponent"  as  these  terms  are  used  in 
this  section. 

Section  76.566 — ^This  new  section 
incorporates  the  provisions  of  the 


current  §  75,566  and  clarifies  which 
fringe  benefits  caay  be  used  in 
determining  fixed  costs  in  a  TCStricted 
rate  calculation. 

Section  76.567— This  new  section 
incorporates  the  provisions  of  the 
current  §  75.567  and  explains  that  the 
term  "other  expenditures"  also  iacludes 
some  occupancy  and  spaoe  maintenance 
costs  and  costs  related  to  chief  executive 
officers  and  their  offices. 

Section  7^568 — This  is  a  new  section 
that  defines  what  is  meant  by 
occupancy  and  space  maintenance  costs 
in  the  computation  of  restricted  indirect 
cost  rates.  The  section  also  describes  the 
limited  circumstances  in  which  those 
costs  can  be  charged  directly. 

Section  76.569 — ^This  is  a  new  section 
that  revises  the  formula  currently  in 
§  75.568  for  computing  indirect  costs 
under  a  restricted  rate  program  to  clarify 
the  base  to  which  the  rate  is  applied. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resuhing  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
{M'ogram  efioctively  and  efficiently. 
Burdens  specificaUy  associated  with 
information  collection  requirements,  if 
any,  are  i<lentified  and  ejqtlained 
elsewhere  in  this  preamble  under  the 
Paperwork  Reduction  Act  of  1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
quahtotive — of  ^ese  proposed 
regubtions,  the  Secretary  has 
d^rmined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

loe  SecK^bBiy  has  also  determined 
that  this  regulaitory  action  does  not 
uaduly  iaterfne  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complyii^  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whetfier  there  may  be  further 
opportunities  to  Teduce  any  potential 
costs  or  increase  potential  benefits 
lesnitiag  &x>n  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  adnnatstiation  of 
the  program. 

Regolatory  Flexibility  Act  CerGficatien 

The  Secretary  certifies  that  these 
propoeed  ngakttkm  would  not  have  a 
significant  economic  impact  on  a 


substantial  nnndser  of  small  entities.  For 
the  most  part  tbese  revisions  are 
proposed  to  provide  additional 
information  to  grantees  and  to  clarify 
existing  departmental  procedures  or 
requirements.  The  propiosed  revisions 
will  not  resuh  in  major  changes  in 
departmental  policy  that  might  have 
significant  economic  impact  on  small 
entities. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  urvier  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  prooosed  regulations. 

All  comments  suomitted  in  response 
to  these  proposed  regulations  will  be 
avaiiable  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3636,  Regional  Office  Building  No.  3, 
Seventh  and  D  Streets  SW..  Washington, 
DC.  between  the  hours  of  6:30  a.m.  and 
4  p.m..  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  Educatiooal  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  inCormation  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

ListofSebiects 

34  CFE  Part  75 

Education  Department,  Grant 
programs — education.  Grant 
administration.  Incorparation  by 
reference. 

34  CFR  Part  76 

Education  Department.  Grant 
programs— education.  Grant 
administration,  fattergovemBiental 
relations.  State-administered  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

Dated:  January  M).  1994. 
Richard  W.  Rifey, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
parts  75  and  76  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  TS-^MRECT  QRANT 
PROGRAMS 

1.  Tbs  attthority  citation  for  part  75 
continues  to  read  as  foiJows: 

AwfinrilT:  20  U.S.C  ini«-3(aKl)  and 
3474,  unlets  otherwiM  noted. 


2.  Section  75.129  is  amended  by 
revising  paragraphs  (ai  {Ij  and  (2)  and 
adding  paragraph  (aX3l.  to  read  as 
follows: 

$7S.129    Legal  Tesponsibfflties  of  each 
member  ot  the  group. 

(a)*  •  • 

(1)  The  use  of  all  grant  funds: 

(2)  Ensuring  that  the  project  is  carried 
out  by  the  group  in  accordance  with 
Federal  requirements;  and 

.    (3)  Ensuring  that  indirect  cost  funds 
are  determined  as  required  under 
§75.564(0. 

•  •        *        •        • 

3.  Section  75.560  is  amended  b>' 
revising  paragraph  (b).  adding  new 
paragraphs  (c)  and  (d).  and  revising  the 
authority,  citation  at  the  end  of  tiae 
section,  to  read  as  follows: 

§75.560    General  tndirect  cost  rates; 
exceptions. 

•  •        •        •        • 

(b)  A  grantee  must  have  a  current 
indirect  cost  rate  agreement  to  charge 
indirect  costs  to  a  gram.  To  obtain  an 
indirect  cost  rate,  a  grantee  must  submit 
an  indirect  cost  proposal  to  the 
cognizant  Federal  agency  and  negotiate 
an  indirect  cost  rate  agreemenL 

(c)  The  Secretary  may  establish  a 
temporary  indirect  cost  rate  for  a  grantee 
that  does  not  have  an  indirect  cost  rate 
agreement  with  its  cognizant  Federal 
agency. 

W)  The  Secretary  accepts  an  indirect 
cost  rate  negotiated  by  a  grantee's 
cognizant  Federal  agency,  but  may 
establish  a  restricted  indirect  cost  rate 
for  a  grantee  to  satisfy  the  statutory 
requirements  of  certain  programs 
administered  by  the  Department. 

(Authority:  20  U.SJC.  1221*-3(a)(l)and  3474) 

4.  Section  75.561  is  amended  by 
revising  paragraph  (c),  to  read  as 
follows: 


§  75.561    Approval  of  IndiMct  cest 


(c)  The  Secretary  generally  approves 
indirect  cost  rate  agreements  annually. 
Indirect  cost  rate  agreements  may  be 
approved  for  periods  longer  than  a  year 
if  the  Secretary  determines  that  rates 
will  be  sufficiently  stable  to  justify  a 
longer  rate  period. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

5.  Section  75.562  is  revised  to  read  as 
follows: 

f  75.562    Indirect  cost  rates  for  educational 
training  protects. 

(a)  Educational  tiainiiig  grants 
provide  &mdtng  far  txaimn^  or  etker 
e&icstiana]  servioes.  Examples  of  tbe 
vrark  supported  by  traimng  grants  are 


2482 


Federal  Register  /  Vol.  59,   ^o.  10  /  Friday,  January  14,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  10  /  Friday.  January  14,  1994  /  Proposed  Rules 


2483 


summer  institutes,  training  programs  for 
selected  particip>ants,  the  introduction 
of  new  or  expanded  courses,  and  similar 
instructional  undertakings,  including 
special  research  training  programs,  that 
are  separately  budgeted  and  accounted 
for  by  the  sponsoring  institution.  These 
grants  do  not  usually  support  activities 
involving  research,  development,  and 
dissemination  of  new  educational 
materials  and  methods.  Training  grants 
largely  implement  previously  developed 
materials  and  methods  and  require  no 
signiHcant  adaptation  of  techniques  or 
instructional  services  to  fit  different 
circumstances. 

(b)  The  Secretary  determines  which 
grants  are  educational  training  grants. 

(c)  Indirect  cost  reimbursement  on  a 
training  grant  is  limited  to  the  amount 
computed  by  applying  the  grantee's 
negotiated  indirect  cost  rate  or  a  rate  of 
eight  percent,  whichever  is  less,  to  a 
modified  total  direct  cost  base 
determined  by  the  Secretary. 

(1)  The  eight  percent  limit  also 
applies  to  cost-type  contracts  under 
grants,  if  these  contracts  are  for  training 
as  defined  in  this  section. 

(2)  The  eight  percent  limit  does  not 
apply  to  agencies  of  State  or  local 
governments,  including  federally 
recognized  Indian  tribal  governments,  as 
defined  in  34  CFR  80.3. 

(3)  Indirect  costs  in  excess  of  the  eight 
percent  limit  may  .not  be  charged 
directly,  used  to  satisfy  matching  or 
cost-sharing  requirements,  or  be  charged 
to  another  Federal  award. 

(d)  A  grantee  using  the  training  rate  of 
eight  percent  is  required  to  have 
documentation  available  for  audit  that 
shows  that  its  negotiated  indirect  cost 
rate  is  at  least  ei^t  percent. 

(Authority:  20  U.S.C  1221e-3(a)(1)  and  3474) 

6.  Section  75.563  is  revised  to  read  as 
follows:  f 

S7S.563    Restrictfld  Indirect  cost  rate- 
programs  covered. 

If  a  grantee  decides  to  charge  indirect 
costs  to  a  program  that  has  a  statutory 
requirement  prohibiting  the  use  of 
Federal  funds  to  supplant  non-Federal 
funds,  the  grantee  shall  use  a  restricted 
indirect  cost  rate  computed  under  34 
CFR  76.564-76.569. 

(Authority:  20  U.S.C  1221e-3(a)(l)  and 
3474) 

7.  Sections  75.564  through  75.568  are 
removed. 

8.  A  new  §  75.564  is  added  to  read  as 
follows: 

f  75.564    Reimbursement  of  indirect  costs, 
(a)  Reimbursement  of  indirect  costs  is 
subject  to  the  availability  of  funds  and 
statutory  or  administrative  restrictions. 


The  e)itent  to  which  indirect  costs  are 
reimbursed  is  a  matter  for  determination 
between  the  Secretary  and  the  grantee. 

(b)  The  application  of  the  rates  and 
the  determination  of  the  direct  cost  base 
by  a  gfantee  must  be  in  accordance  with 
the  indirect  cost  rate  agreement 
approved  by  the  grantee's  cognizant 
Federal  agency. 

(c)  Ihdirect  cost  reimbursement  is  not 
allowable  under  grants  for — 

(1)  fellowships  and  similar  awards  if 
Federal  financing  is  exclusively  in  the 
form  of  fixed  amoxmts  such  as 
schol^hips,  stipend  allowances,  or  the 
tuition  and  fees  of  an  institution; 

(2)  Construction  grants; 

-  (3)  Crants  to  individuals; 

(4)  Crants  to  organizations  located 
outside  the  territorial  limits  of  the 
United  States; 

(5)  Grants  to  Federal  organizations; 
and    [ 

(6)  Crants  in  support  of  conferences. 

(d)  mdirect  cost  reimbursement  on 
grants  received  under  programs  with 
statutory  restrictions  or  other  limitations 
on  indirect  costs  must  be  made  in 
accordance  with  the  restrictions  in  34 
CFR  ^.564-76.569. 

(e)  IJnder  programs  with  matching  or 
cost-sharing  requirements,  indirect  costs 
that  are  unallowable  as  charges  to 
Federal  funds  may  not  be  used  to  satisfy 
matching  or  cost-sharing  requirements. 

(f)  Qidirect  costs  for  a  group  of  eligible 
partiefe  (see  §§  75.127-75.129)  are 
limited  to  the  amount  derived  by 
applying  the  rate  of  the  applicant,  or  a 
restrined  rate  when  applicable,  to  the 
grant  in  keeping  with  the  terms  of  the 
applicant's  indirect  cost  rate  agreement. 

(Auth<  irity:  20  U.S.C  1221e-3(a)(1)  and 
3474) 

PARI  76-STATE-ADMINISTERED 
PRCX  iRAMS 

9. '  he  authority  citation  for  part  76 
conti  lues  to  read  as  follows: 

Aut  lority:  20  U.S.C  1221e-3(a)(l), 
2831(4).  2974(b),  and  3474,  unless  otherwise 
noted 

10.  Section  76.560  is  amended  by 
revis  ng  paragraph  (b),  adding  new 
para(  raphs  (c)  and  (d),  and  revising  the 
auth(  rity  citation  at  the  end  of  the 
secti(  n,  to  read  as  follows: 

$  76.5  H>    General  indirect  cost  rates; 
excef  tions. 


(b)|A  grantee  must  have  a  current 
indir  ict  cost  rate  agreement  to  charge 
indir  !ct  costs  to  a  grant.  To  obtain  an 
indir  !ct  cost  rate,  a  grantee  must  submit 
an  in  lirect  cost  proposal  to  the 
cognizant  Federal  agency  and  negotiate 
an  indirect  cost  rate  agreement. 
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(c)  The  Secretary  may  establish  a 
temporary  indirect  cost  rate  for  a  grantee 
that  does  not  have  an  indirect  cost  rate 
agreement  with  its  cognizant  Federal 
agency. 

(d)  The  Secretary  accepts  an  indirect 
cost  rate  negotiated  by  a  grantee's 
cognizant  Federal  agency,  but  may 

'  establish  a  restricted  indirect  cost  rate 
for  a  grantee  to  satisfy  the  statutory 
requirements  of  certain  programs 
administered  by  the  Department. 

(Authority:  20  U.S.C  1221e-3(a)(l),  2831(a), 
2974(b),  and  3474) 

11.  Section  76.563  is  revised  to  read 
as  follows: 

$  76.563    Restricted  indirect  cost  rate- 
programs  covered. 

Sections  76.564-76.569  apply  to 
agencies  of  State  and  local  governments, 
and  their  subgrantees,  that  are  grantees 
under  programs  with  a  statutory 
requirement  prohibiting  the  use  of 
Federal  funds  to  supplant  non-Federal 
funds. 

(Authority:  20  U.S.C  1221e(a)(l),  2831(a), 
2974(b),  and  3474) 

12.  A  new  §  76.564  is  added  to  read 
as  follows: 

f  76.564    Restricted  Indirect  cost  rate— 
fonmila. 

(a)  An  indirect  cost  rate  for  a  grant 
covered  by  §  76.563  or  34  CFR  75.563  is 
determined  by  the  following  formula: 

Restricted  indirect  cost  rate=(General 
management  costs  *  Fixed  costs) 
(Other  expenditures) 

(b)  General  management  costs,  fixed 
costs,  and  other  expenditiires  must  be 
determined  under  §§  76.565-76.567. 

(c)  Under  the  programs  covered  by 

§  76.563,  a  subgrantee  of  an  agency  of  a 
State  or  a  local  government  (as  those 
terms  are  defined  in  34  CFR  80.3)  or  a 
grantee  subject  to  34  CFR  75.563  that  is 
not  a  State  or  local  government  agency 
may  use — 

(1)  An  indirect  cost  rate  computed 
under  paragraph  (a)  of  this  section;  or 

(2)  An  indirect  cost  rate  of  eight 
percent  unless  the  Secretary  determines 
that  the  subgrantee  or  grantee  would 
have  a  lower  rate  under  paragraph  (a)  of 
this  section. 

(d)  Indirect  costs  that  are  unrecovered 
as  a  result  of  these  restrictions  may  not 
be  charged  directly  or  be  charged  to 
another  Federal  award. 

(Authority:  20  U.S.C  1221e-3(a)(l),  2831(a), 
2974(b),  and  3474) 

13.  A  new  §  76.565  is  added  to  read 
as  follows: 


§  76.565   General  management  eost»— 
restricted  rate. 

(a)  As  used  in  §76.564,  general 
management  costs  means  the  costs  of 
activities  that  are  for  the  direction  and 
control  of  the  grantee's  affairs  that  are 
organization-wide.  The  term 
organization-wide  does  not  include 
divisional  administration  or  other 
activities  that  are  limited  to  one  activity, 
one  component  of  the  grantee,  one 
subject,  one  phase  of  operations,  or 
other  single  responsibility. 

(b)  General  management  costs  include 
the  costs  of  performing  a  service 
function,  such  as  accounting,  payroll 
preparation,  or  personnel  management, 
that  is  normally  at  the  grantee's  level 
even  if  the  function  is  physically 
located  elsewhere  for  convenience  or 
better  management.  The  term  also 
includes  certain  occupancy  and  space 
maintenance  costs  as  determined  under 
§  76.568. 

(c)  The  term  does  not  include 
expenditures  for — 

(1)  The  governing  body  of  the  grantee; 

(2)  Compensation  of  the  chief 
executive  officer  of  the  grantee; 

(3)  Compensation  of  Uie  chief 
executive  officer  of  any  component  of 
the  grantee;  and 

(4)  Operation  of  the  immediate  offices 
of  these  officers. 

(d)  For  purposes  of  this  section — 

(1)  The  chief  executive  officer  of  the 
grantee  is  the  individual  who  is  the 
head  of  the  executive  office  of  the 
grantee  and  exercises  overall 
responsibility  for  the  operation  and 
management  of  the  organization.  The 
chief  executive  officer's  immediate 
office  includes  any  deputy  chief 
executive  officer  or  similar  office  along 
with  immediate  support  staff  of  these 
individuals.  The  term  does  not  include 
the  governing  body  of  the  grantee,  such 
as  a  board  or  a  similar  elected  or 
appointed  governing  body;  and 

(2)  Components  of  the  grantee  are 
those  organizational  units  supervised 
directly  or  indirectly  by  the  chief 
executive  officer.  These  organizational 
units  generally  exist  one  management 
level  below  the  executive  office  of  the 
grantee.  The  term  does  not  include  the 
office  of  the  chief  executive  officer  or  a 
deputy  chief  executive  officer  or  similar 
position. 


(Authority:  20  U.S.C  1221fr-3(a)(l).  2831(a). 
2974(b),  and  3474) 

14.  A  new  §  76.566  is  added  to  read 
as  follows: 

§76.566    Fixed  costs— restricted  rste. 

As  used  in  §  76.564,  fixed  costs  means 
contributions  of  the  grantee  to  fringe 
benefits  and  similar  costs,  but  only 
those  associated  with  salaries  and  wages 
that  are  charged  as  indirect  costs, 
including — 

(a)  Retirement,  including  State, 
county,  or  local  retirement  funds,  Social 
Security,  and  pension  payments; 

(b)  Unemployment  compensation 
payments;  and 

(c)  Property,  employee,  health,  and 
liability  insurance. 

(Authority:  20  U.S.C  1221e-3(a)(l).  2831(a), 
2974(b).  and  3474) 

15.  A  new  §  76.567  is  added  to  read 
as  follows: 

§76.567   Ott>er  expenditures— restricted 
rate. 

(a)  As  used  in  §  76.564,  other 
expenditures  means  the  grantee's  total 
expenditures  for  its  federally-  and  non- 
federally-funded  activities  in  the  most 
recent  year  for  which  data  are  available. 
The  term  also  includes  direct  occupancy 
and  space  maintenance  costs  as 
determined  under  §  76.568  and  costs 
related  to  the  chief  executive  officers  of 
the  grantee  and  components  of  the 
grantee  and  their  offices  (see  §  76.565(c) 
and  (d)). 

(b)  The  term  does  not  include — 

(1)  General  management  costs 
determined  under  §  76.565; 

(2)  Fixed  costs  determined  under 
§  76.566; 

(3)  (Capital  outlay: 

(4)  Deot  service; 

(5)  Fines  and  penalties; 

(6)  Contingencies;  and 

(7)  Election  expenses.  However,  the 
term  does  include  election  expenses 
that  result  from  elections  required  by  a 
program  statute. 

(Authority:  20  U.S.C  1221e-3(a)(l).  2831(a). 
2974(b).  and  3474) 

16.  A  new  §  76.568  is  added  to  read 
as  follows: 

§  76.568    Occupancy  and  space 
maintenance  costs — restricted  rate. 

(a)  As  used  in  the  calculation  of  a 
restricted  indirect  cost  rate,  occupancy 


and  space  maintenance  costs  means 
such  costs 


(1)  Building  costs  whether  owned  or 
rented; 

(2)  Janitorial  services  and  supplies; 

(3)  Building,  grounds,  and  paricing  lot 
maintenance; 

(4)  Guard  services; 

(5)  Light,  heat,  and  power, 

(6)  Depreciation  and  amortization; 
and 

(7)  All  other  related  space  costs. 

(b)  Occupancy  and  space  maintenance 
costs  associated  with.organization-wide 
ser\'ice  functions  (accounting,  payroll, 
personnel)  may  be  included  as  general 
management  costs  if  a  space  allocation 
or  use  study  supports  the  allocation. 

(c)  Occupancy  and  space  maintenance 
costs  associated  with  functions  that  are 
not  organization-wide  must  be  included 
with  other  expenditures  in  the  indirect 
cost  formula.  These  costs  may  be 
charged  directly  to  affected  programs 
only  to  the  extent  that  statutory 
supplanting  prohibitions  are  not 
violated.  This  reimbursement  must  be 
approved  in  advance  by  the  Secretary. 

(Authority:  20  U.S.C  1221e-3(a)(1).  2831(a). 
2974(b).  and  3474) 

17.  A  new  §  76.569  is  added  to  read 
as  follows: 

§  76.569    Using  ttte  restricted  indirect  cost 
rate. 

(a)  Under  the  programs  referenced  in 
§  76.563,  the  maximum  amount  of 
indirect  costs  under  a  grant  is 
determined  by  the  following  formula: 

Indirect  cosfs=(Restricted  indirect  cost 
rate)x(Total  direct  costs  of  the  grant  minus 
capital  outlays,  subgrants.  and  other 
distorting  or  unallowable  items  as  specified 
in  the  grantee's  indirect  cost  rate  agreement) 

(b)  If  a  grantee  uses  a  restricted 
indirect  cost  rate,  the  general 
management  and  fixed  costs  covered  by 
that  rate  must  be  excluded  by  the 
grantee  from  the  direct  costs  it  charges 
to  the  grant. 

(Authority:  20  U.S.C  1221e-3(a)(l).  2831(a). 
2974(b).  and  3474) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
raN1S40-AB83 

Federal  Family  Education  Loan 
Progreni 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Federal  Family  Education  Loan  (FFEL) 
Program.  The  FFEL  Program  consists  of 
the  Federal  StaRbrd,  Federal 
Supplemental  Loans  for  Studertts  (SLS), 
Federal  PLUS,  and  the  Federal 
Consolidation  Loan  programs.  These 
amendments  are  necnded  to  implement 
changes  made  to  the  Higher  Education 
Act  of  1965,  as  amended  (HEA),  by  the 
Higher  Education  Amendments  of  1992. 
The  proposed  regulations  would  amend 
the  FFEL  Program  loan  cancellation 
provision <;  nnd  enhance  the  abihty  of 
lenders  and  guaranty  agencies  to  service 
and  collect  FFEL  Program  loans. 
DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 
AOOAESSES:  All  conunents  concerning 
these  proposed  regulations  should  be 
addressed  to  Pamela  A.  Moran.  Acting 
Chief,  Loans  Branch,  Division  of  Policy 
Development.  Policy.  Training,  and 
Analysis  Service,  U.S.  Department  of 
Education.  400  Maryland  Av«um. SW. 
(room  4310,  ROB-3).  WaahingteB.  DC 
20202-5449. 

A  copy  of  any  comments  that  cencam 
information  collection  requirements 
should  als»be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
Usted  in  the  Paperwork  Reduction  Act 
section  of  this  preamMe. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Harris,  Senior  Program 
Specialist.  Loans  Branch.  Division  of 
Policy  Development,  Policy.  Training, 
and  Analysis  Service.  U.S.  Department 
of  Education.  400  Maryland  Avenue, 
SVV.  (room  4310.  ROB-3).  Washington. 
DC  20202-5449.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  is  proposing  to  revise 
34  CFR  part  682  to  implement  changes 
made  to  the  HEA  by  the  Higher 
Education  Amendments  of  1992  (Pub.  L 
102-325).  enacted  July  23. 1992.  as  well 
as  certaih  changes  added  by  Public  Law 
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103-20al  enacted  December  20, 1993. 
These  reeulatioas  seek  to  improve  the 
efficiem^  of  fe<AeraI  student  oM 
programs,  and,  by  so  doings  tvfanfnv* 
their  capacity  to  enhax>ce  offmrt\uutias. 
for  post^condary  education, 

of  Comments  Fram  Regional 


In  con|pliance  with  sectieir  492(B^of 
the  HEA;  the  Secretary  coni*«xu^ 
regional  meetings  during  Septenlwr 
1992  to  (  btain  public  involvoBeat  ia 
the  deve  opment  of  proposed 
regulatio  ns.  The  purpose  of  the 
meetings  was  to  "provide  for  a 
compreii  ensive  discussion  and 
exchang  i  of  information  coacerBing  tite 
implemeiitation"  of  certain  parts  of 
Public  Uvf  102-325. 1»  addition, 
attendees  at  the  regional  meeting  wera 
asked  to  nominate  individuafa  to  act  as 
negotiators  in  the  negetiated  ruIemaiuBg 
process  ijequired  by  section  4929(b)' el  the 
HEA.      I 

The  re^onal  meetings  were 
conducted  for  two  days  eacit  in  San 
Franciscj),  California;  ^4ew  YariuN«v» 
York;  Atlanta,  Georgia;  and  Kat^atdtf, 
Missouri!  Each  participant  at  the 
regional  meetings  was  assigned  to  one  ef 
six  groups  which  were  asked  t»£acii8& 
partieulap:  issue  areas  identified  bjp  tiM 
Department.  Each  group  at  Ae  regional 
meetingsi  prepared  a  report  of  its 
discussion  and  recommendatioaa  and 
those  re^rtft  wese  presented  t»tte 
Department  for  censideratioa  during  the 
ratfoa  of  the  proposed  endttiaaB. 
ics  addressed  in  tWViodiceef 
RaHemaking  were  discussed 
the  groups  at  each  wgional 
"Iw  spadBc  recomomiditione 
ios«  mttBtings  are  addressed 
r  Secretary  considered  these 
in  prejuring  draft  {uopeaed 
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scharge  for  Borrowea 
:  Schools  That  Close- 


l.Loan 
Attendir 

Public  taw  102-325  added  section 
437(c)  to  the  HEA  to  provide  that  bans 
vnll  be  canceled  for  student  bcnoweis 
who  are  $nable  to  complete  theic 
programpf  study  because  th»  school 
closed.  Tpe  specific  issues  described 
below  w«  re  discussed  in  connection 
with  this  section. 

a.  Criterii  i 

The  stj  tute  reqmres  that,  taquaKiy  far 
a  cancelli  ition.  the  borrower  must  be 
"unable  1 3  complete  his  or  has  propam" 
because  t  le  school  closed.  PaiticipaDls 
at  the  Sai  i  Francisco  meeting 
recomme  ided  that  the  cancafirtkHi:  W 
available  to  student  borroweis  who  nv 
in  attendi  ince  at  the  school  at  the  time 
the  schoql  closes,  or* are  on  a  leave  of 
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absence  or  left  the  school  within  60 
days  prior  to  the  school's  closure 
because  of  deteriorating  conditions  at 
the  school.  The  participants  at  the  New 
York  meeting  agreed  that  students  who 
are  registered  at  the  time  the  school 
closed  should  have  their  loans  canceled 
but  recommended  that  the  benefit  also 
be  provided  to  borrowers  who  left 
within  90  days  prior  to  the  school's 
closure.  Participants  at  the  Kansas  Qty 
meeting  endorsed  the  60-day  time  frame 
but  also  recommended  that  the 
regulations  focus  on  the  date  of  any 
announcement  that  the  school  is  erasing 
if  that  is  earlier  than  the  actual  date  that 
the  school  closed.  Participants  at  the 
Atlanta  meeting  recommended  that  loan 
cancellation  be  provided  to  students 
who  are  in  attendance  or  on  a  leave  of 
absence  at  the  time  the  school  closed. 

b.  Prior  Payments 

Participants  at  all  of  the  meetings 
agreed  that  any  payments  made  by  the 
borrower  prior  to  discharge  of  the  loan 
should  be  refunded. 

c.  Teach-Outs 

Participants  at  the  meetings  discussed 
whether  a  loan  made  to  a  student  who 
is  oHered  a  teach-out  of  the  program  in 
which  the  student  was  enrolled  should 
be  canceled.  The  participants  at  the 
Atlanta  meeting  concluded  that  a  loan 
should  not  be  discharged  if  the  student 
completed  a  teach-out  during  the 
academic  year  for  which  the  loan  was 
made,  but  that  the  loan  should  be 
discharged  if  the  borrower  did  not  take 
or  did  not  complete  a  teach-out  during 
that  time.  Participants  at  the  New  York 
and  Kansas  Gty  meetings  concluded 
that  a  borrower  should  have  the  option 
of  whether  to  accept  a  teach-out  and 
should  have  the  loan  discharged  if  the 
student  does  not  choose  or  does  not 
complete  a  teach-out  program. 
Attendees  at  the  San  Francisco  meeting 
stated  that  they  believed  that  teach-outs 
do  not  work  well  in  practice  and  that 
loans  should  be  canceled  if  a  borrower 
does  not  choose  to  complete  the 
program  through  a  teach-out. 

d.  Extent  of  Cancellation 

Attendees  at  each  of  the  meetings  also 
discussed  whether  loans  should  be 
canceled  only  for  the  academic  term  for 
which  the  borrower  received  the  loan  or 
whether  all  loans  received  for  the 
program  should  be  canceled.  Attendees 
at  titt  Atlanta  meeting  agreed  that  only 
the  loan  made  for  the  period  in  which 
the  school  closed  should  be  canceled 
Participants  at  the  meetings  in  New 
York  and  San  Francisco  (and  a 
substantial  minority  in  Atlanta) 
recommended  that  the  regulations 


distinguish  between  students  enrolled 
in  certificate  programs  and  students 
enrolled  in  degree  programs.  The 
attendees  at  those  meetings  believed 
that  certificate  students  were  unlikely  to 
be  able  to  transfer  the  credits  earned  at 
the  closed  school  and  should  have  all 
loans  canceled,  but  that  students 
■  attending  degree-granting  schools  are 
likely  to  be  able  to  transfer  their  credits 
and  should  only  receive  cancellation  of 
the  loan  for  the  i>eriod  in  which  the 
school  closed. 

e.  Process  and  Documentation 
Requirements 

Attendees  at  the  San  Francisco 
meeting  recommended  that  the 
Secretary  be  responsible  for  notifying 
the  guaranty  agencies  when  a  school 
closes  and  that  the  agencies  would  be 
responsible  for  notifying  the  lenders  of 
the  loans  eligible  for  cancellation.  The 
attendees  at  that  meeting  also 
recommended  that  collection  activity  be 
suspended  on  the  affected  loans  and 
that  public  service  announcements  be 
used  to  notify  possibly  affected  students 
but  that  the  students  not  be  required  to 
complete  any  applications  or  paperwork 
to  prove  their  entitlement.  The 
attendees  at  the  Atlanta  meeting  also 
recommended  that  the  Secretary  or  a 
State  agency  be  responsible  for 
determining  that  a  school  has  closed 
and  that  the  agencies  would  notify  the 
affected  lenders.  The  attendees  at  that 
meeting  also  recommended  that  the 
borrower  not  be  required  to  provide 
documentation  and  recommended  that 
credit  bureau  reporting  be  suspended 
during  the  investigation  of  possibly 
affected  loans.  Attendees  at  the  New 
York  meeting  recommended  that  the 
date  of  a  school's  closure  be  determined 
by  the  applicable  State  licensing 
authority  and  also  recommended  that 
the  student  not  be  required  to  provide 
documentation  of  eligibility  for 
cancellation  of  the  loan. 

2.  Discharge  of  Loons  for  Borrowers 
Whose  Eli^bility  was  Falsely  Certified 
by  the  School 

Section  437(c)  to  the  HEA  also 
provided  that  loans  will  be  canceled  for 
borrowers  whose  eligibility  to  borrow 
was  falsely  certified  by  the  school.  The 
specific  issues  described  below  were 
discussed  in  connection  with  this 
section.  \ 

a.  Definition  of  "False  Certification" 

Participants  at  the  San  Francisco 
meeting  recommended  tliat  the 
Department's  regulations  provide  that 
the  following  situations  should  be 
considered  "false  certification:"  a 
school  certifies  an  application  for  a 


borrower  who  is  not  eligible  because  he 
or  she  does  not  have  the  ability  to 
benefit  from  the  training  oH^ered:  there 
is  fraud  by  the  school  in  completing  or 
certifying  the  loan  application  or  the 
school  cashes  checks  without  the 
borrower's  endorsement;  or  the  school 
submits  an  incorrect  budget,  wrong 
expected  family  contribution,  or  other 
information  vital  to  the  determination  of 
the  borrower's  eligibility.  The 
participants  at  the  Atlanta  meeting 
recommended  that  the  definition  of 
"false  certification"  include  forged 
checks,  falsification  of  the  student's 
program  eligibility  or  eligibility  for  a 
particular  loan  amount,  and  falsification 
of  the  borrower's  signature.  Participants 
at  the  New  York  meeting  recommended 
that  the  Department  define  "false 
certification"  as  including  the  situation 
in  which  the  school  falsely  certifies  that 
it  is  an  eligible  institution. 

b.  Need  for  Showing  of  Intent 

Participants  at  the  San  Francisco 
meeting  recommended  that  the 
regulations  provide  that  "false 
certification"  must  relate  to  the  school's 
intent  to  deceive  and  not  include  a 
clerical  error.  The  participants  at  the 
New  York  meeting,  who  also  discussed 
this  issue,  did  not  reach  a  consensus 
regarding  the  requirement  for  a  showing 
of  intent  by  the  school. 

c.  Procedures 

Only  the  attendees  at  the  Atlanta 
meeting  discussed  the  procedures  that 
should  be  utilized  in  implementing  the 
provision  for  discharge  of  loans  in  cases 
of  false  certification.  Participants  at  the 
Atlanta  meeting  recommended  that  the 
regulations  provide  that  the 
determination  of  a  false  certification  can 
be  made  by  the  Department,  the 
guaranty  agency,  or  the  courts.  They 
also  recommended  that  if  the  guaranty 
agency  makes  the  decision,  the 
regulations  should  allow  the  school  to 
appeal  that  decision  to  the  Secretary. 
Participants  at  that  meeting  also 
recommended  that  a  lender  be  required 
to  notify  the  guaranty  agency  within  30 
days  of  receiving  a  complaint  that  a  loan 
was  falsely  certified  and  that  collection 
activity  be  suspended  while  the  agency 
investigates  the  claim.  The  agency 
would  be  required  to  complete  its 
investigation  within  6  months. 

3.  Repayment  of  Bankruptcy  Claims 
Public  Law  102-325  changed  the 
procedure  for  payment  of  bankruptcy 
claims  by  the  Department  and  requires 
the  Secretary  to  repay  the  loan  if 
collection  of  the  loan  is  stayed  under 
Title  11  of  the  Bankruptcy  Code. 
Participants  at  all  of  the  regional 


meetings  recommended  that  the 
Department  define  "stay"  in  accordance 
with  the  current  definition  in  the 
Bankruptcy  Code.  However,  in  response 
to  the  Department's  question  regarding 
the  appropriate  procedure  for  handling 
loans  that  are  not  ultimately  discharged 
in  bankruptcy,  there  were  difi^erences  of 
opinion.  The  attendees  at  the  San 
Francisco  meeting  recommended  that  if 
a  loan  was  not  likely  to  be  discharged 
by  the  bankruptcy  court,  the  guaranty 
agency  should  obtain  the  loan  from  the 
lender  and  hold  it  until  the  bankruptcy 
court  action  is  completed  and  then 
return  it  to  the  lender.  Attendees  at  the 
New  York  meeting  recommended  that 
lenders  be  permitted  to  file  bankruptcy 
claims  for  payment  directly  to  the 
Secretary  and  if  the  Secretary  wanted 
the  guaranty  agehcy  to  service  the 
account,  the  agency  should  be  permitted 
to  receive  at  least  a  portion  of  any 
repayment.  They  also  recommended 
that  the  lender  be  given  the  option  to 
repurchase  any  loan  that  is  not 
discharged  in  bankruptcy.  Participants 
at  the  Atlanta  meeting  recommended 
that  lenders  be  required  to  repurchase 
any  loans  not  discharged  on  which  a 
claim  was  paid.  Because  this 
amendment  has  now  been  superseded 
by  section  2(c)(63)  of  Public  Law  103- 
208.  which  incorporated  the  provisions 
found  in  current  FFEL  Program 
regulations,  these  comments  are  now 
moot. 

4.  Garnishment 

The  last  statutory  provision  refiected 
in  these  proposed  regulations  is  section 
488A  of  the  HEA.  which  establishes  a 
national  wage  garnishment  law.  That 
section  was  added  by  Public  Law  102- 
164.  the  Emergency  Unemployment 
Compensation  Act  of  1991.  and  was  not 
discussed  during  the  regional  meetings 
or  the  negotiated  rulemaking  sessions. 

Negotiated  Rulemaking 

After  completion  of  the  regional 
meetings,  the  Department  prepared  draft 
proposed  regulations  to  implement  the 
provisions  of  Public  Law  102-325 
relating  to  the  FFEL  Program.  In 
accordance  with  the  requirements  of 
section  492(b)  of  the  HEA.  those 
regulations  were  submitted  to  a 
negotiated  rulemaking  process.  During 
the  weeks  of  January  4-8'and  February 
1-5. 1993.  the  Department  met  with 
negotiators  selected  from  among 
individuals  nominated  by  attendees  at 
the  regional  meetings. 

The  discussion  below  of  the  proposed 
regulations  refiects  those  areas  where 
the  negotiators  reached  a  consensus  and 
the  proposed  regulations  reflect  that 
agreement.  The  discussion  below  also 
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indicates  whara  eonaaasus  wa&nol 
reached  during  th*  negpCiatiaas. 
However,  the  negetiaton  did  not  cfaoos* 
to  discuss  every  pait  of  A«  proposed 
regulations.  Accordingiy,  Hi*  discussion 
^  below  of  those  issues  not  discussed 
during  the  negotiations  lelleets  onL]e  die 
views  of  the  Secretary. 

Proposed  Regubtory  Oianges 

Section  682.202   Permiasibie  Charges 
by  Lenders  to  Borrewevs 

'  The  proposed  regulations  would 
implement  the  requirements  of  section 
427A  of  the  HEA.  The  changes  in  this 
section  include  the  creation  of  variable 
interest  rates  for  new  Stafford  loan 
borrowers  ■'nd  the  return  of  excess 
interest  to  certain  Stafford  loan 
borrowers. 

The  Secretary  estimates  that  lenders 
collectively  will  need  an  additional 
250,000  hours  to  comply  with  the 
requirement  that  excess  interest  be 
returned  to  certain  Staflbrd  loan 
borrowers.  This  requirement  is  taken 
directly  from  the  FffiA. 

Section  682.208    Du*  Diligence  in 
Servicing  a  Loan 

The  proposed  regulations  would 
implement  the  requirements  of  section 
428(bM2KF)  of  the  HEA.  Under  the 
regulations,  in  cases  where  the  holder  of 
the  loan  remains  the  same,  but  there  is 
a  servicing  change  that  results  in  a 
change  in  the  identity  of  the  party  to 
whom  the  borrower  must  send 
payments  or  direct  communicalions,  the 
Secretary  would  apply  the  same 
borrower  B'^'iAcation  requifemsnts  that 
are  required  by  cuneot  regulations  at  34 
CFR  682.208(e)  when  a  loan  is  sold  or 
transferred. 

The  Secretary  does  aot  view  this 
requirement  as  one  that  imposes  any 
additional  burden  because  lenders  and 
servicers  already  notify  borrowers,  as  a 
normal  business  practice,  whenever 
there  is  a  servicing  change  tbat  results 
iaa  change  in  the  identity  of  the  party 
to  wfaom  the  borrower  must  send 
payments  or  direct  ceaauinications. 
This  requiremaot  ia  taken  duactly  &om 
the  HEA, 

Section  682.402    Death,  Disability. 
Closed  School.  Fahe  Certification,  and 
BaakntptCf  Payments 

The  proposed  regulatioaa  would 
implement  the  requiremeBts  of  sectioa 
437  of  the  HEA.  The  regulations  Mflact 
the  new  statutory  proviaioa  fw 
cancellatioa  ai  a  pamt's.  PLUS  loaa  if 
the  studsnt  for  whom  th«  parent 
boraowed  died.  Thia  waa  not  a  subfcct 
of  coatroversy  at  the  cegkmal  maetisfs 
or  during  t^  negotiatioas. 
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The  I  ropoaed  legiriationa  implement 
the  re<pkiren)CBts  ti  the  HEA  wi&  regard 
to  the  d  scharge-  of  a  borrower's  liability 
OB  an  FFEL  ProgiaiD  loan  if  die  student 
was  osibls  to  cosplieto  an  eAicatitMul 
prograi^  because  of  tbe  closure  of  the 
school.  In  developing  criteria  to  be  used 
to  detennine  a  borrower's  eligibility  for 
a  dosed  school  loan  discharge,  the 
Secretary  believes  that  a  student  who 
complejed  his  or  her  edkicational 
prograia  by  transferring  academic 
credits  or  hours  earned  at  the  closed 
school  to  another  school,  or  who 
completed  the  program  through  a  teach- 
out  of  t|e  educational  program^  at  a 
di^renl  school,  should  not  qualify  for 
a  loan  cxncellation.  The  Secretary 
believe^  that  the  closed  school  discharge 
was  intended  to  benefit  studwits  wha 
could  not  complete  their  education 
because  their  school  closed,  and  does 
not  believe  that  a  student  who  was  able 
to  comdlete  the  educational  program  for  . 
which  the  loan  paid  should  be  able  to 
avoid  r^aying  that  loan.  The  Secretary 
is  particularly  interested  in  receiving 
public  domment  as  to  the  appropriate 
treatment  of  a  borrower's  loan 
obligations  if  the  educational  program 
for  which  the  loan  was  obtained  was  a 
multi-year  program  and  the  student  was 
able  to  Complete  one  or  more  years  of 
that  prsram. 

The  Secretary  also  befieves,  contrary 
to  the  njajority  sentiment  expressed  at 
the  regional  meetings  and  by  the 
negotiators,  that  a  borrower  should 
submit  |o  the  holder  a  sworn  statement 
that  demonstrates  that  the  boirower  is 
eligibleifor  a  closed  school  discharge  to 
assist  the  Secretary  or  the  Secretary's 
designees  in  pursuing  claims  against  the 
closed  school,  and  to  secure  the 
borrowfrs  written  ccmintitment  to- the 
representations  on  which  he  at  she 
seeks  rdief  The  Secretary  believes  that 
an  affidavit  or  sworn  statement  is 
essentidl  in  protecting  the  interests  of 
the  fed^^  taxpayer,  and  therefore 
proposes  tiiat  one  be  obtained  front  the 
student  »  a  condition  of  loan  Ascharge. 
By  virtue  of  Federal  law  (2a  U.&C 
174&),  this  affidavit  or  statement  need 
not  be  notarized.,  but  the  borrower  nmst 
state  in  the  documoat  that  die  borrower 
makes  tke  statement  under  penalty  of 
perjury.! 

The  Secretary  agrees  with  the 
sentiment  expressed  at  the  regioaat 
meetinds  and  by  the  negotiators  that 
conditions  at  the  school  immediately 
precedittg  its  dvsiag  may  cause  a 
deterio^tioa  in  tho  edwstional'  pro^^m 
that  woitkl  cause  a  sCudenC  to  withckow. 
A  studehfe  wka  wttiidraws  ander  these 
circumstances  sfaoakd  be  deemed  to 
have  be^n  uaabh  to  complete  his  or  her 
educational  program  because  of  die 
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school's  closure.  For  purposes  of 
considering  the  borrower  eligible  Cor 
loan  disdtarge.  and  to  balance  the 
interests  of  the  borrower  and  the  fiaderat 
taxpayers  (who  ultimately-  must  pay  the 
cost  of  each  cancelled  loenf,  the 
Secretary  proposes  to  limit  this 
withdrawal  period'  to  not  more  than  TO 
days  prior  to  the  date  die  school  closed. 

False  Certification  by  a  School  of* 
Student's  Eligibility  To  Borrow 

Participants  in  the  regional  meetings 
and  the  negotiators  offered  a  wide 
variety  of  different  actions  by  the  school 
or  the  borrower  that  they  believed 
should  be  considered  a  felse 
certification  of  eligibility  to  borrow; 
these  included  virtually  every  express 
or  implied  representation  in  any  way 
related  to  the  FFEL  Program  made  by 
the  student  to  the  school,  or  by  the 
school  to  the  lender,  guarantor, 
accrediting  agency,  state  authority,  or 
the  Secretary.  The  Secretary  has  not 
adopted  these  views  in  the  proposed 
regulations,  because  the  language  of  the 
statute  itself  and  its  legislative  history 
shows  that  the  intended  scope  of  the 
authority  to  discharge  loan  obligations 
is  considerably  narrower  than  these 
commenters  suggest.  The  statute 
authorizes  discharge  only  if  die  school 
made  a  false  "certification  of  the 
student's  eligibility,"  a  term  used  only 
in  the  FFEL  Program  regulations,  where 
it  refers,  only  to  those  representations 
made  by  the  school  on  the  loan 
application  itself  regarding  the  status  of 
the  loan  applicmit  (or  the  student  for 
whom  a  parent  wishes  to  obtain  a  PLUS 
loan)  as  an  eligible  student,  34  GFR 
682.603;  682.201;  and  668.7,  and  not  to 
other  written  representations  that  relete 
to  the  borrower's  request  for  a  loan,  tile 
school's  participation  in  the  FFEL 
Program,  or  the  quality  of  the  schools 
program,  facilities,  or  placement 
services.  The  legislative  history  further 
explains  that  this  provision  was 
intended  to  provide  relief  where  the 
student  was  "left  without  the  skills 
needed  to  obtain  employment"  becausa 
of  the  false  certification  of  eligibility.  H. 
R.  Rep.  No.  447,  l(Hd  Cong.  2d  Sess.  52 
(1991).  The  scope  of  the  relief  proposed 
by  the  Secretary  here  is  glided  by  tfeese 
two  principfes:  that  the  raise 
certification  be  that  made  by  the  schoof 
on  the  loan  application  regcnding  the 
borrower's  eligibility,  and  that  the 
falsity  of  the  oartificatian  be  dinetl]^ 
related  to  the  failure  to  provide 
necessary  skills  fbremploym«it. 

Some  negotiators  mged  that  grounds 
for  cancellation  should  include  such 
falsiHcations  as  forgery  of  the  borrower's 
signature  on  the  loan  application  oron. 
the  loan  disbursement  dtecfc.  However. 


these  representattkins  are  not  part  of  the 
process  of  the  "certiftcation  of  the 
studraxt's  ^giiality  to  bwrow." 
Moreover,  as  a  pnctical  natter,  a 
borrower  victimized  by  a  forged  loan 
application  can  be  injured  only  if  the 
borrower's  endm-sement  is  then  forged 
on  the  loan  disbursement  check,  or  the 
check  is  negotiated  widiout  the 
borrower's  endorsement  at  aU.  In  either 
case,  the  borrower  is  generally  not  liable 
because  such  a  loan  is  generally  not 
legally  enforceable.  Therefore,  not  only 
does  forgery  not  constitute  a 
falsification  in  the  loan  "certification" 
process,  but  the  borrower  who  is  the 
victim  of  a  forgery  and  did  not  receive 
the  proceeds  of  the  loan  aheady  has  a 
complete  defense  to  repa>'menl  of  the 
loan,  and  needs  no  cancellation  relief 
under  this  new  section. 

Other  negotiation  participants 
suggested  thaft  erroneous  school 
representations  on  a  loan  application 
regarding  such  matters  as  the  borrower's 
(or  student's)  income,  resources,  family 
contribution,  or  recommended  loan 
amoimt  should  be  sufficient  to 
constitute  grounds  for  canoellation 
under  this  section.  This  kind  of  error 
could  result  in  the  borrower  receiving  a 
loan  in  a  larger  amount  than  he  or  she 
qualifies  to  receive.  However,  that 
student  may  nevertheless  receive 
quality  training  at  the  school,  and  this 
kind  of  error  or  misrepresentation  does 
not  directly  or  invariably  cause  the 
borrower  to  be  ""left  without  the  skills 
needed  to  obtain  empioyraent.'*  In 
addition,  errors  or  misstatements  of  the 
borrower's  financial  need  bequently 
result  in  the  borrower  leceiring  a  loan 
either  that  only  marginally  exceeds  the 
amount  for  which  he  at  she  actually 
quaUfied,  or  that  qualified  only  for 
reinsurance  but  not  for  interest 
subsidies.  Section  437(c)  directs  the 
discharge  of  the  "borrower's  liability  on 
the  loan" — language  that  does  not 
suggest  that  a  partial  discharge  was 
contemplated  or  intended;  disdiarging 
the  borrower  from  financial  obligation 
for  the  entire  loan  in  such 
circumstances  where  the  misstatement 
of  financial  need  affects  only  part  of  the 
loan,  or  only  the  borrower's  ri^  to 
interest  subsidies  on  all  or  part  of  that 
loan,  is  a  remedy  completrfy  out  of 
proportion  to  any  injury  suffered  by  the 
borrowOT  as  a  result  of  die  erroneous 
certification  of  his  or  her  financial  need. 
For  these  reasons,  the  Secretary 
concludes  that  erroneous 
representations  of  the  borrtrwer's 
financial  need  «re  not  the  kind  of  felse 
certifications  for  which  secticm  437  was 
intended  to  provide  relief. 

In  genecal,  participants  at  the  regional 
meetings  and  the  negotiations 


recognirod  that  grounds  for  cancellation 
of  a  loen  obligation  under  section  437  of 
the  {ffiA  dioukl  include  a  case  where  a 
student  was  unable  to  obtain 
employment  after  attending  the  school 
and  the  sdiool  had  felsely  certified  that 
the  student  had  the  abiKty  to  benefit 
from  the  school's  training.  This  kind  of 
falsification  is  both  part  of  the  loan 
certification  process  and  results  in  a 
student  being  left  without  needed  skills. 
Therefore,  the  proposed  regulations 
focus  on  the  school's  false 
representation  that  the  student  had  the 
ability  to  benefit  as  the  grounds  for 
cancellation  under  this  new  provision. 

The  statute  and  regulations  have 
addressed  the  ability-to-benefit 
requirement  for  many  years,  and  the 
proposed  regulations  reflect  both  the 
legal  elements  of  that  requirement  and 
some  enforcement  perspectives 
developed  in  implementing  It.  For 
example,  the  school  has  always  been 
required  to  test  the  ability  to  benefit 
only  of  those  applicants  who  did  not 
have  a  high  school  diploma,  and  the 
school  therefore  does  not  certify 
anything  regarding  the  ability  to  benefit 
of  high  school  graduates.  Since  1987, 
students  who  had  a  general  education 
diploma,  or  obtained  one  after  enrolling, 
and  students  w*o  lacked  both  a  GED 
and  a  high  school  diploma  but 
completed  an  institutionally  prescribed 
remedial  education  program,  have  been 
deemed  by  Congress  to  have  the  ability 
to  benefit,  and  the  rule  would 
incorporate  that  congressional 
judseitnent. 

Tne  regulations  therefore  would 
generally  permit  relief  in  the  case  of  a 
student  whom  the  school  was  required 
to  test  for  ability  to  benefit,  but  either 
failed  to  test  at  all,  or  tested  in  disregard 
of  the  requirements  for  proper  use  of  the 
test  adopted.  Schools  have  a  continuing 
legal  obligation  to  administer  tests, 
subject  to  criteria  developed  by  the 
school's  accreditor,  in  compliance  with 
test  protocols.  These  criteria  and 
protocols  may  include  requirements 
related  both  to  the  accuracy  of  the  test 
results  as  to  the  individual  tested  and  to 
the  continuing  development  and 
validation  of  the  test  mechanism.  Non- 
compliance with  testing  requirements 
may  warrant  administiative  sanctions 
against  the  school,  but  a  felse 
certification  claim  under  this  provision 
requrees  tfie  Department  to  determine  a 
diHferent  question. 

A  false  certification  claim  depends 
not  on  whether  the  school  met  all  its 
obligations  with  regard  to  testing,  but  on 
whether  a  test  already  given  lacks 
credibility  as  a  measure  of  the  student's 
ability  to  benefit  so  that  fte  Department 
should,  in  the  absence  of  other 


evidence,  regard  fte  student  as  lacking 
that  ability.  The  Secretary  expects  that 
practical,  specific  standards  will  be 
needed  to  help  identify  those  deviations 
from  testing  requirements  that  support 
an  inference  that  the  student  lacked 
ability  to  benefit.  For  example,  use  of 
photocopied  versions  of  tests  by  the 
school  or  test  administrator  may  violate 
the  requirements  of  the  test  publisher, 
but  may  have  no  dire<l  effect  on  the 
accuracy  of  the  assessment  of  the 
student's  ability  to  benefit.  Use  of  an 
indefensibly  low  cutoff  score  by  the 
school  on  an  ability-to4>eneGt  test  does 
not  discredit  an  assessment  of  the 
ability  of  those  students  who  score 
above  a  legitimate  cutoff  score,  such  as 
those  now  published  by  the  Secretary. 
Similariy,  minor  deviations  from 
required  time  limits  may  have  little 
effect  on  the  validity  of  the  test  results. 
The  Secretary  intends  to  address  these 
practical  considerations  in  the  fmal 
regulations,  and  invites  public  comment 
on  the  content  of  those  standards  or 
guidelines. 

In  applying  these  standards, 
moreover,  the  Secretary  has  consistently 
recognized  that  a  student  may  actually 
have  the  ability  to  benefit  from  the 
school's  training  even  though  the  school 
does  not  test  that  student's  ability  or 
does  so  improperly.  The  proposed 
regulations  therefore  recognize  that  a 
student  who  actually  obtains 
employment  in  the  occupation  for 
which  the  school's  program  was 
designed  to  prepare  him  or  her  had  the 
actual  ability  to  benefit  from  that 
training  without  regard  to  whether  the 
school  falsified  its  test  of  ability  to 
benefit. 

A  student  not  property  tested  for 
ability  to  benefit  who  nevertheless 
completes  the  program  of  instruction 
can  reasonably  be  considered  to  have 
found  the  training  consistent  with  his  or 
her  aptitude,  and  the  proposed 
regulations  would  provide  for 
cancellation  only  if  the  a  student  had 
unsuccessfully  tried  to  find  employment 
in  tiie  occupation  for  which  the  program 
was  designed  to  prepare  him  or  her. 
Conversely,  a  student  not  properly 
tested  who  withdraws  from  the  course 
can  be  reasonably  regarded  as  having 
found  the  training  not  consistent  with 
his  or  her  aptitude,  and  the  proposed 
regulations  grant  relief  to  this  kind  of 
student  (or  a  parent  PLUS  borrower  who 
borrowed  on  behalf  of  the  student) 
unless  the  student  actually  obtained 
employment  in  that  occupation. 

Consistent  with  the  appuoach  that  the 
student's  ability  to  benefit  should  be 
evaluated  realistically,  the  proposed 
regulations  would  recognize  that  those 
individuals  admitted  on  the  basis  of 
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their  ability  to  benefit  who  met  one  or 
more  of  the  several  statutory 
requirements  would  nevertheless  be 
regarded  as  not  having  had  that  ability 
if  they  had  a  physical,  mental,  or 
personal  impediment  to  employment  in, 
or  performance  of  the  physical  duties  of, 
the  occupation  for  which  the  program 
was  designed.  Individuals  with  certain 
kinds  of  criminal  records  or  a  history  of 
mental  illness  may  be  barred  from  some 
positions  for  which  the  school  proposed 
to  train  them,  and  these  students  could 
not  benefit  from  the  training  even  if  they 
successfully  completed  a  test  sanctioned 
by  both  the  industry  and  school's 
accrediting  agency.  Other  students  may 
lack  the  physical  ability  to  perform  a  job 
for  which  their  grades  on  an  industry 
and  accreditor-approved  test  might 
otherwise  show  an  ability  to  perform. 
Both  kinds  of  students  would  qualify  (or 
qualify  the  parent  PLUS  borrower)  for 
relief  under  these  regulations. 

A  number  of  other  kinds  of 
falsification  were  considered  as 
potential  grounds  for  discharge  of  the 
loan  under  this  provision,  including  a 
school's  acceptance  of  a  student  into  an 
ineligible  program,  but  they  were  not 
adopted  in  these  proposed  regulations. 
As  explained  earlier,  the  statute  uses 
fairly  precise  language  to  describe  the 
grounds  for  discharge  under  this 
provision,  and  that  language,  by 
authorizing  discharge  where  there  has 
been  a  false  certification. "by  the  eligible 
institution,"  does  not  authorize  relief 
where  the  falsity  relates  to  the  eligibility 
of  the  institution  itself.  Thus,  although 
misrepresentations  regarding  the 
school's  financial  or  administrative 
capability,  including  the  school's 
placement  services  or  the  quality  of  the 
school's  facilities,  faculty,  or  equipment, 
may  well  have  induced  the  individual 
to  enroll  at  the  school,  those 
representations  are  not  part  of  the 
process  of  "certification"  of  the 
student's  eligibility  to  borrow,  tend  to 
constitute  claims  that  the  institution 
was  in  fact  not  an  "eligible  institution," 
and  are  not  the  kind  of  representations 
for  which  this  statute  authorizes  relief. 
These  proposed  regulations  therefore  do 
not  treat  falsifications  by  the  institution 
about  itself  as  grounds  for  discharge. 

For  the  vocational  schools  that  are  the 
primary  focus  of  this  statutory 
provision,  representations  about  the 
eligibility  of  the  institution  include 
representations  about  the  eligibility  of 
its  programs,  and,  under  the  statute  and 
regulations,  the  institution  is  virtually 
defined  in  terms  of  the  programs  it 
offers.  20  U.S.C  1088  (1992);  34  CFR 
600.7,  668.7(a)(2)(v).  Therefore,  because 
the  statute  confines  relief  precisely  to 
instances  of  false  certifications 
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regarding  the  eligibility  of  the  student, 
not  on  representations  that  would  tend 
to  shiow  that  the  institution  itself  was 
not  aligible,  the  Secretary  does  not 
beliejve  that  the  statute  authorizes  relief 
whete  the  alleged  misrepresentation 
goes  to  the  eligibility  of  the  program  in 
whi<^  the  student  was  enrolled.  For 
thes^  reasons,  relief  under  the  proposed 
regul  ations  would  not  permit  a  borrower 
to  se  :ure  cancellation  by  challenging 
the  e  igibility  of  the  program  or  the 
scho  )1  itself,  but  would  require  a 
demi  tnstration  by  the  student  that  the 
scho  )I  failed  to  test  (or  tested 
impi  operly)  his  or  her  ability  to  benefit 
and  hat  he  or  she  did  not  secure 
emp  oyment  in  the  occupation  for 
whic  1  the  school  stated  its  program  was 
desij  ned  to  prepare  the  student. 

Banl  ruptcy  Claims 

Se;tion  437(a)  of  the  HEA  as  amended 
by  th  e  Higher  Education  Amendments 
of  1£  92  allowed  a  lender  to  submit  and 
recei  ve  payment  on  a  bankruptcy  claim 
on  th  e  date  on  which  the  borrower  filed 
for  relief  in  bankruptcy,  an  action  that 
"stajjs  collection"  of  the  loan,  rather 
than  when  the  loan  was  discharged,  as 
und(  r  prior  law.  The  proposed 
regu  ations  submitted  to  the  negotiation 
proc  iss  would  have  revised  current 
regu  ations  as  needed  to  implement  this 
chan  ;e.  Other  features  of  current 
bank  "uptcy  claim  processing  were  to 
rema  n  unchangecf.  Section  2(c)(63)  of 
Publ  c  Law  103-208  reinstated 
stan(  ards  for  payment  of  bankruptcy 
clair  IS  consistent  with  those  now  found 
in  FI  EL  Program  regulations  at  34  CFR 
682.'  02(d)(5);  pursuant  to  section  5  of 
Publ  c  Law  103-208,  this  most  recent 
chance  took  effect  as  if  enacted  as  part 
of  th  1 1992  amendments.  Any 
regu  ations  needed  to  implement  this 
chan  }e,  moreover,  are  not  subject  to 
nego  iated  rulemaking  requirements  of 
secti  m  492.  To  implement  the  new  law, 
the  S  ecretary  is  here  withdrawing  those 
prop  jsals  found  in  34  CFR  682.402(f)(5) 
and  g)(2)  (iv)  and  (v)  as  presented  to  the 
negotiators  prior  to  the  enactment  of 
Publ  c  Law  103-208,  and  will  leave  in 
effec  the  provisions  of  current  34  CFR 
682.402(d)(5),  redesignated  here  as 
§  68a.402(g)(5),  and  current 
§  68i402(e)(2)(ii),  redesignated  here  as 
§68l402(g)(2)(iv). 

Byiallowing  a  filing  of  a  claim  on  the 
date  ['collection  of  the  loan  is  stayed" — 
the  (^te  of  the  filing  of  the  petition  by 
the  borrower,  or,  in  a  Chapter  13  case, 
by  the  endorser  or  the  borrower — rather 
thanjthe  date  a  borrower  receives  a 
disc  large,  the  statute  might  be  read  to 
pern  it  claims  to  be  submitted  if  an 
endc  rser  files,  rather  than,  as  under 
prio  law,  only  in  borrower 
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bankruptcies.  Nothing  in  the 
amendments  suggested  that  such  a 
result  was  intended,  and  the  proposed 
regulations  would  permit  the 
submission  of  a  bankruptcy  claim  only 
in  the  case  of  a  borrower  bankruptcy. 

The  proposed  regulations  would 
continue  to  require  lenders  to  file  proofs 
of  claim  in  the  bankruptcy  proceeding, 
unless  the  guaranty  agency  directs 
otherwise  or  the  holder  is  officially 
notified  by  the  court  that  no  assets  are 
available  for  distribution.  If  the  guaranty 
agency  later  receives  notice  that  assets 
have  become  available,  the  guarantor 
must  file  a  proof  of  claim  at  that  point. 

Participants  in  the  negotiated 
rulemaking  proceedings  noted  that  a 
growing  number  of  discharges  were 
being  received  by  borrowers  who  file 
sequential  bankruptcy  petitions, 
particularly  those  who  first  file  for  relief 
in  Chapter  13.  During  the  pendency  of 
the  prior  bankruptcy  case,  loans  in 
repayment  less  than  seven  years  are 
non-dischargeable  without  proof  of 
undue  hardship,  yet  cannot  be  enforced 
by  the  holder  according  to  their  original 
terms;  little  or  nothing  may  be  paid  on 
those  loans  during  the  proceeding. 
Rather  than  attempting  to  show  that 
repayment  would  constitute  an  undue 
hardship,  or  negotiating  an  income- 
sensitive  repayment  arrangement  with 
the  holder,  borrowers  who  complete 
their  Chapter  13  proceeding  may  then 
file  a  second  bankruptcy  petition, 
making  sure  that  the  second  is  filed 
more  than  seven  years  afier  the  loan 
entered  repayment. 

The  Bankruptcy  Code  excludes  the 
period  of  "any  applicable  suspension  of 
the  repayment  period"  from  the  seven- 
year  period  during  which  loans  are 
dischargeable  only  for  undue  hardship. 
11  U.S.C.  523(a)(8)(A).  If  the  term 
"suspension  of  the  repayment  period"  is 
read,  as  these  borrowers  contend,  to 
include  only  forbearance  or  deferments 
granted  by  the  holder  of  the  loan,  the 
reality  of  the  forbearance  imposed  by 
virtue  of  the  automatic  stay  in  the  prior 
bankruptcy — which  barred  enforcement 
of  the  loan  according  to  its  terms  during 
the  pendency  of  the  bankruptcy — ^would 
be  ignored,  and  borrowers  who  have 
neither  made  the  required  seven-year 
attempt  to  repay  nor  demonstrated 
undue  hardship  would  obtain  a 
discharge  in  the  second  baunlmiptcy.  The 
Secretary  does  not  consider  this 
interpretation  of  the  statute  to  be 
consistent  with  its  purpose,  and  the 
only  court  that  has  addressed  this 
precise  issue  has  concluded  that  the 
period  during  which  enforcement  of  a 
loan  is  stayed  in  a  prior  bankruptcy  is 
an  "applicable  suspension  of  the 
repayment  period"  for  purposes  of 


computing  the  seven-year  period  for  a 
subsequent  bankruptcy.  In  re  Saburah, 
136  Bit  246,  254  (Bankr.  CD.  Cal. 
1992). 

In  light  of  the  above  discussion,  the 
Secretary  poposes  to  interpret  the  term 
"applicable  suspension  of  the 
repayment  period"  to  include  periods 
during  which  the  automatic  stay  in  a 
bankiiptcy  proceeding  is  in  effect.  The 
Secretary  farther  recognizes  that  a 
borrower  who  in  faU  meets  his  or  her  . 
obligation  under  the  original  repayment 
agreement  during  the  bankruptcy  has 
acted  in  a  manner  consistent  with  the 
intent  of  the  statute,  and  this  proposed 
interpretation  would  not  regard  the 
period  of  the  first  bankruptcy  as  a 
period  of  suspension  of  repayment  for 
the  borrower. 

The  death  and  bankruptcy 
requirements  in  proposed  §  662.402  are 
taken  directly  from  the  HEA.  There  is  no 
change  to  the  current  disability 
cancellation. 
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Closed  School  CanceHations 

The  closed  school  cancellation 
provision  is  taken,  in  large  part,  directly 
from  the  mandates  of  the  HEA,  although 
the  proposed  regulations  reflect  some 
areas  of  necessary  interpretation.  The 
discussion  that  follows  is  grouped  into 
three  major  areas  where  the  Secretary 
and  the  negotiators  had  discretion  to 
interpret  the  statutory  dosed  school 
cancellation  provision: 

1 .  Student  WithdranxH  Prior  to  the 
Closing  of  the  School 

There  was  unanimous  agreement 
among  the  negotiators  and  the  Secretary 
that  it  would  be  inequitable  to  strictly 
limit  a  closed  school  cancellation  to 
only  those  students  who  were  in 
attendance  at  the  school  on  the  date  that 
the  school  oHicially  closed.  As 
discussed  eariier,  conditions  at  the 
school  immediately  preceding  its 
closing  may  have  caused  a  deterioration 
in  the  educational  program  that  would 
have  prompted  a  student  to  withdraw. 
Such  a  student  should  not  lose 
entitlemeat  to  a  loan  cancellation 
because  of  hit  or  hat  prescience  or 
inability  to  tolerate  the  school's 
deterioration.  To  balance  the  interests  of 
students  and  the  federal  taxpayers  (who 
ultimately  must  pay  the  cost  of  each 
cancelled  loan),  the  Secretary  proposes 
to  limit  this  withdrawal  period  to  not 
more  than  90  days  paior  to  the  date  the 
school  closed. 

2.  Student  Use  of  Teach-out  or  Transfer 
of  AcooeTnic  Credits 

As  discussed  earlier,  the  Secretary 
does  not  believe  that  a  student  who 
completed  the  educational  program  for 


which  the  loan  was  intended,  even 
though  the  completion  occurred  through 
a  teach-out  at  another  school  or  by  the 
student's  transfer  of  academic  credits 
earned  at  the  closed  school,  should  be 
able  to  avoid  repaying  that  loan.  Tlie 
student  is  not  required  to  transfer  those 
credits  or  make  use  of  a  teach-Mit 
opportunity,  but  if  the  student  chooses 
to  do  so,  then  the  Secretary  believes 
that,  because  the  student  was  able  to 
complete  the  educational  program,  it 
would  be  tmfair  to  require  the  Federal 
taxpayer  to  pay  the  student's  loan. 

3.  Student  Statement  Bequirement 

The  Secretary  believes  that  a 
statement  made  by  the  student  under 
penahy  of  perjury  demonstrating 
eligibility  for  a  closed  school  discharge 
should  bie  obtained  from  the  student  to 
assist  the  Secretary  or  the  Secretary's 
designees  in  pursuing  daims  against  the 
closed  school.  Without  this  statement, 
the  Secretary's  ability  to  protect  the 
interests  of  the  Federal  taxpayer  would 
be  frustrated. 

Section  682.410    Fiscal, 
Administrative,  and  Enforcement 
Requirements 

The  administrative  wage  gainishment 
requirements  are  taken  directly  from  the 
HEA. 

The  proposed  regulations  provide  an 
alternative  to  the  prescribed  collection 
requirements  in  §  682.410(b)  if  a 
guaranty  agency  uses  collection 
agencies  and  administrative  wage 
garnishment.  Through  these  regulations, 
the  Secretary  expects  to  maximize 
default  collections  by  the  IDepartment  of 
Education,  guaranty  agencies,  and  the 
Internal  Revenue  Service. 

The  proposed  regulations  implement 
the  national  wage  garnishment 
provision  in  section  488A  of  the  HEA. 
under  which  guaranty  agencies  or  the 
Secretary  may  garnish  up  to  10  percent 
of  the  wages  of  a  borrower  who  has 
defaulted  on  an  FFEL  Program  loan  or 
who  is  not  making  required  payments 
undef  a  repayment  agreement.  Under 
the  proposed  regulations,  at  least  30 
days  before  garnishment  proceedings 
are  initiated  the  borrower  must  be  given 
written  iK>tice  informii:^  him  or  her  of 
the  nature  and  amount  of  the  loan 
obligation  to  be  collected,  the  intention 
of  the  guaranty  agency  to  initiate 
proceedings  to  collect  the  debt  through 
deductions  from  pay,  and  an 
explanation  of  the  bwrower's  rights 
regarding  the  proposed  action. 

The  proposed  reguiatioos  piovide  the 
borrower  with  an  opportunity  to  inspect 
and  copy  records  related  to  the  debt, 
establish  a  new  repayment  agreement, 
and  receive  a  hearing  concerning  the 


existence  or  amount  of  the  debt  and  the 
terms  of  a  repayment  schedule.  In 
addition,  ae  wkhholding  of  a  debtor's 
wages  may  occur  in  the  case  of  an 
individual  who  has  been  involuntarily 
separated  from  employment  until  that 
individual  has  been  reemployed 
continuously  for  at  least  12  months. 
These  proposed  regulations  would 
replace  current  regulatory-  provisions 
that  authorize  wage  garnishment  by 
guaranty  agendas  in  certain 
circumstances. 

Section  4«6A  of  the  HEA  protects 
borrowers  by  prohibiting  employers 
from  taking  disciplinary  action  against 
an  individual  based  on  the  fact  that  the 
individual's  wages  are  subject  to 
garnishment.  The  statute  permits  a 
borrower  to  sue  an  employer  who  takes 
such  an  action,  and  authorizes  the  court 
to  award  attorneys'  fees.  puniti\'e 
damages,  back  pay,  reinstatement,  or 
other  remedies  the  court  believes 
reasonably  necessary. 

Section  488A(a)  of  the  HEA  preempts 
state  laws  that  might  prohibit 
garnishment  to  collect  student  loan 
debts.  The  Secretary  particularly 
requests  comments  on  whether  there  are 
other  state  laws  that  might  frustrate  the 
purpose  of  section  488A  and  should  be 
jjreempted.  The  Secretary  asks 
commenters  to  provide  specific 
information  on  those  laws. 

Section  682. 411    Due  Diligence  by 
Lenders  in  the  Collection  of  Guaranty 
Agency  Loans 

The  proposed  regulations  implement 
the  requirements  of  the  HEA  by 
requiring  lenders  to  warn  borrowers  and 
endorsers  about  the  possibility  that  their 
wages  may  be  garnished  by  the  guaranty 
agency  if  they  default  on  their 
repayment  obligations. 

There  are  minimal  burdens,  if  any, 
that  will  be  associated  with  including  a 
warning  about  possible  wage 
garnishment  in  the  delinquency  letters 
that  are  already  required  to  be  sent  to 
borrowers. 

Executive  Order  12B66 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  assodated  with 
the  proposed  regulations  are  those 
resisting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently,  as 
discussed  in  those  sections  of  the 
preamble  that  relate  to  specific  sections 
of  the  regulations.  Burdens  specifically 
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associated  with  information  collection 
requirements,  if  any,  are  identified  and 
explained  elsewhere  in  this  preamble 
under  the  heading 

Paperwork  Reduction  Act  of  1980 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benents  of  the 
proposed  regulations  justify  the  costs, 
and  do  not  interfere  with  State,  local, 
and  tribal  governments  in  the  exercise 
of  their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effiective  and  efficient  administration  of 
the  program. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifiies  that  these 
pro{>osed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Certain  reporting,  recordkeeping,  and 
compliance  requirements  are  imposed 
on  guaranty  agencies,  lenders,  and 
schools  by  the  regulations.  These 
requirements,  however,  would  not  have 
a  significant  impact  because  they  would 
not  impose  excessive  regulatory  burdens 
or  require  unnecessary  Federal 
supervision. 

Paperwork  Reduction  Act  of  1980 

Sections  682.208,  682.402.  and 
682.410  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980.  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C  3504(h)) 

These  regulations  affect  the  following 
types  of  entities  that  participate  in  the 
FFEL  Program:  Guaranty  agencies, 
lenders,  and  schools.  The  Department 
needs  and  uses  this  information  to 
properly  carry  out  its  responsibility  to 
administer  certain  aspects  of  the  HEA. 

Annual  public  reporting  burden  for 
this  collection  of  information  is  not 
expected  to  significantly  increase.  The 
collection  and  reporting  of  the 
information  in  §§682.208  and  682.410 
reflect  normal  business  practice, 
whereas  the  closed  school  cancellation 
provision  of  §  682.402  essentially 
substitutes  a  closed  school  claim  for  a 
default  claim  that  normally  would  have 
occurred  if  the  student  did  not  repay  a 
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loan  mi  ide  for  attendance  at  a  school 
that  closed. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  jdirect  them  to  the  OfBce  of 
Information  and  Regulatory  Affairs, 
OMB,  rbom  3002,  New  Executive  Office 
Buildirjg,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitatfcn  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  ROB- 
3.  roomJ4310.  7th  and  D  Streets,  SW., 
WashinEton,  DC,  between  the  hours  of 
8:30  a.ifi.  and  4  p.m.,  Monday  through 
Friday  <)f  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
commetits  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  oth  it  agency  or  authority  of  the 
United  States. 

List  of]  ubjects  in  34  CFR  Part  682 

Adm  nistrative  practice  and 
proced)  re.  Colleges  and  universities, 
Educatiin,  Loan  programs-education, 
ii  ig  and  recordkeeping 
re^ients.  Student  aid.  Vocational 
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(Catalog  }f  Federal  Domestic  Assistance 
Number! :  84.032  Federal  Family  Education 
Loan  Pre  gram) 

Dated:  January  11, 1994. 
Richard  W.  Riley. 

Secretar/ of  Education. 

The  £  Bcretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  682  as  follows: 

PART  6B2— FEDERAL  FAMILY 
EDUCA  HON  LOAN  PROGRAM 

1.  Thu  authority  citation  for  part  682 
continu  » to  read  as  follows: 

Autho  ity:  20  U.S.C  1071  to  1087-2. 
unless  ol  tierwise  noted. 

2.  Section  682.202  has  been  amended 
by  revising  paragraphs  (a)  introductory 
text,  ani  (a)(1)  through  (a)(4):  adding  a 
new  palagraph  (a)(6);  and  revising 
paragraphs  (c)  and  (d)  to  read  as  follows: 

$682.20^    PermissJbto  charges  by  lenders 
to  iMrrotters. 


(a)  Inhrest.  The  applicable  interest 
rates  fo|  FFEL  Program  loans  are  given 
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in  paragraphs  (a)(1)  through  (a)(4)  of  this 
section. 

(1)  Stafford  Loan  Program,  (i)  If  the 
borrower,  on  the  date  the  promissory 
note  evidencing  the  loan  is  signed,  has 
an  outstanding  Dalance  of  principal  or 
interest  on  a  previous  Stafford  loan,  the 
interest  rate  is  the  applicable  interest 
rate  on  that  previous  Stafford  loan. 

(ii)  If  the  borrower,  on  the  date  the 
promissory  note  evidencing  the  loan  is 
signed,  has  no  outstanding  balance  on 
any  FFEL  Program  loan,  and  the  first 
disbursement  is  made — 

(A)  Prior  to  October  1. 1992.  for  a  loan 
covering  a  period  of  instruction 
beginning  on  or  after  July  1. 1988.  the 
interest  rate  is  8  percent  until  48  months 
elapse  after  the  repayment  period 
begins,  and  10  percent  thereafter;  or 

(B)  On  or  after  October  1, 1992.  the 
interest  rate  is  a  variable  rate,  applicable 
to  each  July  1-June  30  period,  that 
equals  the  lesser  of— 

U)  The  bond  equivalent  rate  of  the  91- 
day  Treasury  bills  auctioned  at  the  final 
auction  prior  to  the  June  1  immediately 
preceding  the  July  1-June  30  period, 
plus  3.10  percent;  or 

(2)  9  percent. 

(iii)  For  a  Stafford  loan  for  which  the 
first  disbursement  is  made  before 
October  1. 1992— 

(A)  If  the  borrower,  on  the  date  the 
promissory  note  evidencing  the  loan  is 
signed,  has  no  outstanding  balance  on  a 
Stafford  loan  but  has  an  outstanding 
balance  of  principal  or  interest  on  a 
PLUS  or  SLS  loan  made  for  a  period  of 
enrollment  beginning  before  July  1. 
1988,  or  on  a  Consolidation  loan  that 
repaid  a  loan  made  for  a  period  of 
enrollment  beginning  before  July  1, 
1988,  the  interest  rate  is  8  percent;  or 

(B)  If  the  borrower,  on  the  date  the 
promissory  note  evidencing  the  loan  is 
signed,  has  an  outstanding  balance  of 
principal  or  interest  on  a  PLUS  or  SLS 
loan  made  for  a  period  of  enrollment 
beginning  on  or  after  July  1, 1988.  or  on 
a  Consolidation  loan  that  repaid  a  loan 
made  for  a  period  of  enrollment 
beginning  on  or  after  July  1, 1988.  the 
interest  rate  is  8  percent  until  48  months 
elapse  after  the  repayment  period 
beeins.  and  10  percent  thereafter. 

(iv)  For  a  Stafford  loan  for  which  the 
first  disbursement  is  made  on  or  after 
October  1. 1992,  if  the  borrower,  on  the 
date  the  promissory  note  evidencing  the 
loan  is  signed,  has  no  outstanding 
balance  on  a  Stafford  loan  but  has  an 
outstanding  balance  of  principal  or 
interest  on  a  PLUS.  SLS.  or 
Consolidation  loan,  the  interest  rate  is  8 
percent. 

(2)  PLUS  Program,  (i)  For  a  combined 
repayment  schedule  under  §  682.299(d). 
the  interest  rate  is  the  weighted  avierage 


of  the  rates  of  all  loans  included  under 
that  schedule. 

(ii)  For  a  loan  disbursed  on  or  after 
July  1, 1987  but  prior  to  October  1, 
1992,  and  for  any  loan  made  under 
§682.209  (e)  or  (f),  the  interest  rate  is  a 
variable  rate,  applicable  to  each  July  1- 
June  30  period,  that  equals  the  lesser 
of— 

(A)  The  bond  equivalent  rate  of  the 
52-week  Treasury  bills  auctioned  at  the 
final  auction  prior  to  the  June  1 
immediately  preceding  the  July  l-June 
30  period,  plus  3.25  percent;  or 

(B)  12  percent. 

(iii)  For  a  loan  disbursed  on  or  after 
October  1, 1992,  the  interest  rate  is  a 
variable  rate,  applicable  to  each  July  1- 
June  30  period,  that  equals  the  lesser 
of— 

(A)  The  bond  equivalent  rate  of  the 
52-week  Treasury  bills  auctioned  at  the 
final  auction  prior  to  the  June  1 
immediately  preceding  the  July  1-June 
30  period,  plus  3.10  percent;  or 

(B)  10  percent. 

(3)  SLS  Program,  (i)  For  a  combined 
repayment  schedule  under  §  6B2.209(d), 
the  interest  rate  is  the  weighted  average 
of  the  rates  of  all  loans  included  under 
that  schedule. 

(ii)  For  a  loan  disbursed  on  or  after 
July  1. 1987  but  prior  to  October  1, 
1992.  and  for  any  loan  made  under 
§  662.209  (e)  or  (f),  the  interest  rate  is  a 
variable  rate,  applicable  to  each  July  1- 
June  30  period,  that  equals  the  lesser 
of— 

(A)  The  bond  equivalent  rate  of  the 
52-week  Treasvuy  bills  auctioned  at  the 
final  auction  prior  to  the  June  1 
immediately  preceding  the  July  1-June 
30  period,  plus  3.25  percent;  or 

(B)  12  percent. 

(iii)  For  a  loan  disbursed  on  or  after 
October  1, 1992.  the  interest  rate  is  a 
variable  rate,  applicable  to  each  July  1- 
June  30  period,  that  equals  the  lesser 
of— 

(A)  The  bond  equivalent  rate  of  the 
52-week  Treasury  bills  auctioned  at  the 
final  auction  prior  to  the  June  1 
immediately  preceding  the  July  1-June 
30  period,  plus  3.10  percent;  or 

(B)  11  percent. 

(4)  Consolidation  Program.  A 
Consolidation  Program  loan  bears 
interest  at  the  rate  that  is  the  greater  of— 

(i)  The  weighted  average  of  interest 
rates  on  the  loans  consolidated,  rounded 
to  the  nearest  whole  percent:  or 

(ii)  9  percent. 
•        •        •        •        • 

(6)  Refund  of  excess  interest  paid  on 
Stafford  loans. 

(i)  For  a  loan  with  an  applicable 
interest  rate  of  10  percent  made  prior  to 
July  23, 1992,  and  for  a  loan  with  an 


applicable  interest  rate  of  10  percent 
made  from  July  23, 1992  through 
September  30, 1992  to  a  borrower  with 
no  outstanding  FFEL  Program  loans — 

(A)  If  at  the  end  of  any  calendar 
quarter,  the  sum  of  the  average  of  the 
bond  equivalent  rates  of  the  91 -day 
Treasury  bills  auctioned  for  that  quarter, 
plus  3.25  percent,  is  less  than  10 
percent,  the  lender  shall  calculate  an 
adjustment  and  credit  the  adjustment  to 
reduce  the  outstanding  principal 
balance  of  the  loan  as  specified  under 
paragraph  (a)(6)(i)(B)  of  this  section  if 
the  borrower's  account  is  not  more  than 
30  days  delinquent  on  December  31. 
The  amount  of  an  adjustment  for  a 
calendar  quarter  is  equal  to — 

[1]  10  percent  minus  the  sum  of  the 
average  of  the  bond  equivalent  rates  of 
the  91-day  Treasury  bills  auctioned  for 
the  applicable  Quarter  plus  3.25  percent; 

(2)  Multipliea  by  the  outstanding 
principal  balance  of  the  loan  (not 
including  unearned  interest  added  to 
principal); 

[3]  Divided  bv  4. 

(B)  No  later  than  30  calendar  days 
after  the  end  of  the  calendar  year,  the 
holder  of  the  loan  shall  apply  any 
amounts  computed  under  this 
paragraph  to  reduce  the  outstanding 
principal  balance  as  of  the  date  the 
holder  adjusts  the  borrower's  account, 
provided  that  the  borrower's  account 
was  not  more  than  30  days  delinquent 
on  that  December  31. 

(ii)  For  a  fixed  interest  rate  loan  made 
on  or  after  July  23, 1992  to  a  borrower 
with  an  outstanding  FFEL  Program 
loan — 

(A)  If  at  the  end  of  any  calendar 
quarter,  the  sum  of  the  average  of  the 
bond  equivalent  rates  of  the  91-day 
Treasury  bills  auctioned  for  that  quarter, 
plus  3.10  percent,  is  less  than  the 
applicable  interest  rate,  the  lender  shall 
calculate  an  adjustment  and  credit  the 
adjustment  to  reduce  the  outstanding 
principal  balance  of  the  loan  as 
specified  under  paragraph  (a){6)(ii)(C)  of 
this  section  if  the  borrower's  account  is 
not  more  than  30  days  delinquent  on 
December  31.  The  amount  of  an 
adjustment  for  a  calendar  quarter  is 
equal  to — 

(2)  The  applicable  interest  rate  minus 
the  sum  of  the  average  of  the  bond 
equivalent  rates  of  the  91-day  Treasury 
bills  auctioned  for  the  applicable 
quarter  plus  3.10  percent; 

{2)  Multiplied  by  the  outstanding 
principal  balance  of  the  loan  (not 
including  unearned  interest  added  to 
principal): 

[3]  Divided  by  4. 

(B)  For  any  quarter  or  portion  thereof 
that  the  Secretary  was  obligated  to  pay 
interest  subsidy  on  behalf  of  the 


borrower,  the  holder  of  the  loan  shall 
refund  to  the  Secretary,  no  later  than  the 
end  of  the  following  quarter,  any  excess 
interest  calculated  in  accordance  with 
this  paragraph. 

(C)  For  any  other  quarter,  the  holder 
of  the  loan  shall,  within  30  days  of  the 
end  of  the  calendar  year,  reduce  the 
borrower's  outstanding  principal  by  the 
amount  of  excess  interest  calculated  in 
paragraph  (a)(6)(ii)(A)  of  this  section, 
provided  that  the  borrower's  account 
was  not  more  than  30  days  delinquent 
as  of  December  31. 

(D)  Notwithstanding  paragraphs 
(a)(6)(ii)(B)  and  (C)  of  this  section,  if  the 
loan  was  disbursed  during  a  quarter,  the 
amount  of  any  adjustment  rehinded  to 
the  Secretary  or  credited  to  the  borrower 
for  that  quarter  shall  be  prorated 
accordingly. 

(c)  Fees  for  FFEL  Program  loans.  A 
lender — 

(1)  May  charge  a  borrower  an 
origination  fee  on  a  subsidized  Stafford 
loan  not  to  exceed  the  maximum  rate 
specified  by  federal  statute: 

(2)  Shall  charge  a  borrower  an 
origination  fee  or  insurance  premium  on 
an  unsubsidized  Stafford  loan  of  6.5 
percent  of  the  principal  amount  of  the 
loan; 

(3)  Shall  charge  a  borrower  an 
origination  fee  on  an  SLS  or  a  PLUS 
loan  of  5  percent  of  the  principal 
amount  of  the  loan; 

(4)  Shall  deduct  a  pro  rata  portion  of 
the  fee  from  each  disbursement;  and 

(5)  Shall  refund  by  a  credit  against  the 
borrower's  loan  balance  the  portion  of 
the  fee  previously  deducted  from  the 
loan  that  is  attributable  to  any  portion 
of  the  loan  that  is — 

(i)  Returned  by  the  school  to  the 
lender; 

(ii)  Repaid  within  120  days  of 
disbursement;  or 

(iii)  Not  delivered  within  120  days  of 
disbursement. 

(d)  Insurance  Premium.  Except  in  the 
case  of  an  unsubsidized  Stafford  loan,  a 
lender  may  charge  the  borrower  the 
amount  of  the  insurance  premium  paid 
by  the  lender  to  the  guarantor  up  to  3 
percent  of  the  principal  amount  of  the 
Stafford,  SLS.  or  PLUS  loan,  if  that 
charge  is  provided  for  in  the  promissory 
note. 

•       •       •       •       • 

(Authority:  20  U.S.C.  1077, 1078. 1078-1. 
1078-2, 1078-3, 1079. 1082. 1087-1, 1091a) 

3.  Section  682.208  is  amended  by 
adding  new  paragraphs  (e)(4),  (e)(5),  and 
(h)  to  read  as  follows: 

S  682.208   Due  diligence  In  etrvlcing  ■ 
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(4)  Tb«  aasignor,  or  lh«  assignee  on 
behalf  of  the  asstgnor.  shaH  notify  tbe 
guaranty  agency  that  guaranteed  the 
loan  within  45  days  of  the  date  the 
assignee  acquhes  a  legaUy  enforceable 
right  to  receive  payroeot  from  the 
borrower  on  the  hian  of— 

(i)  The  assignmeDt:  and 

(ii)  Tbe  name  and  address  of  the 
assigneei.  and  tbe  teiepbone  number  of 
the  assignee  that  can  be  used  to  obtain 
information  about  the  repayment  of  the 
loan. 

(5)  The  requirements  of  this 
paragraph,  as  to  borrower  notification, 
apply  if  tbe  borrower  is  iii  a  grace 
period  or  has  entered  the  repayment 
period. 

•        «•••' 

(h)  Notifying  the  borrower  about  a 
servicing  change.  If  an  FFEL  Program 
loan  has  not  been  assigned,  but  there  is 
a  change  in  the  identity  of  the  party  to 
whom  the  borrower  must  send 
subsequent  payments  or  direct  any 
communications  concerning  the  loan, 
the  holder  of  the  loan  shall,  no  later 
than  45  days  after  the  date  of  the 
change,  provide  notice  to  the  borrower 
of  the  name,  telephone  number,  and 
address  of  the  party  to  whom 
subsequent  payments  or 
communications  must  be  sent.  The 
requirements  of  this  peragyaph  apply  if 
the  borrower  is  in  a  grace  period  or  has 
entered  tbe  repayment  period. 

(Airthontyr  20  U.S.C  1077.  t078,  107«-t. 
107»-2. 1078-3.  W?9, 1060;.  1082.  1085) 

4.  Section  682.402  is  amended  by 
revising  tbe  heading;  by  reirising 
paragraphs  (a)(1)  through  (a)(3);  by 
adding  a  new  paragraph  {a)f4);  by 
revising  paragraphs  (b)  and  fcK  1);  by 
redesignating  paragraphs  fd).  (e). 
(e)(2)(ii),  (f).  I0(2)(ii).  (g).  m,  m.  (iK3). 
(j),  and  (k)  as  paragraphs  (f).  (gj. 
(g)(2)(iv).  (h).  (h)(2)(iii).  (i).  (i).  (k).  Ck)(5). 
(1).  and  (m).  respectively;  by  adding  new 
paragraphs  (d),  (ej.  (g)(l)(vij.  (gldKviiJ, 
(h)(lKiiiJ,  {k)(4).  and  (mM5):  by  revising 
redesignated  paragraphs  {f){2}  through 
(f)(3).  (0(4)  introductory  text.  (gRt  J 
introductory  text.  (g)(l)(i).  (g)(2),  (h) 
introductory  text.  (h)(lMiv),  lh)(2)lii), 
(h)(3)(i).  (h)l3)(ii).  Ci)(2)  introductory 
text,  (i)(2)(ivK  (j)  introductory  text.  (jKl) 
introductory  text.  (j)(2l.  (kl(2).  (k)(5l.  (1). 
and  (m)  hitroductory  text;  by  reserving 
paragraph  (kK3>;  by  removing  the  word 
"and"  at  the  end  of  paragraph  (m)(3}(ii); 
and  by  removing  tbe  period  at  tbe  enid 
of  paragraph  (m)(4),  and  adding  in  its 
place,  a  semicolon,  to  read  as  follows: 
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talse  MflMcadon.  and  bantowgtey 
paymmta. 

(atJGenefa/.  (1)  Rules  governing  the 
payment  of  claims  bas^  on  Bting  for 
reliei  in  bankruptcy,  and  cancell^ion  of 
loans  doe  to  death,  total  and  permanent 
disabihty.  attendance  at  a  school  that 
closets,  and  false  certificatioa  by  a 
school  of  a  borrower's  etigibUity  fcv  a 
loanjare  set  forth  ia  this  section. 

(2MIf  a  PLUS  ban  was  oblaiiicd  by 
two  farents  as  co-makers,  or  a 
Cons  [>lidat>oa  loan  was  obtained  by  a 
man-  ed  couple,  and  only  oive  of  the 
borr<  wers  dies,  becomes  loialky  and 
perm  anently  disabled,  has  collectioa  of 
his  or  her  loan  oUigBtion  stayed  by  a 
bankruptcy  filing,  or  has  dial  obligation 
disci  aiged  in  bankruptcy,  the  other 
bom  wer  remains  obligated  to  repay  the 
knn. 

(3]|A  loan  qualifies  for  payment  under 
this !  ection  only  to  the  exieaX  that  the 
loan  s  legally  enforceable  under 
apoli  cable  law  by  the  holder  of  tbe  loan. 

(4)  For  purposes  of  this  section — 

(i)  rbe  legal  enforceability  of  a  loan  is 
cone  usiveiy  determined  on  the  basis  of 
a  rul  ng  by  a  court  or  administrative 
tribu  lal  of  competent  jurisdiction  with 
resp4  ct  to  that  loan,  or  a  ruling  with 
respect  to  another  k>an  in  a  iudgment 
that  collaterally  estops  tbe  holder  from 
cont^ting  the  enforceability  of  the  Wma; 
A  loon  is  conchtsivdy  determiiwd 
{legally  unenforceable  to  the  extent 
le  guarantor  determines,  pursuant 
Jobjection  presented  in  a 
proceeding  prior  to  credit  bureau 
reposing,  tax  refund  offset,  wage 
gam^hnent.  or  other  adrainistorative 
proc^ding.  that  the  loan  is  not  legally 
enfoPceable;  and 

iiii)  if  an  ob)ection  has  been  raised  by 
the  borrower  or  another  party  about  the 
legaljenforceability  of  the  lom  and  no 
d^eteinatioD  has  been  made  under 
parai  raph  (aM4>  (i)  or  (it)  of  this  section, 
the  £  ecretary  may  authorize  the 
payn  ent  of  a  clabn  tmder  this  section 
undc  r  conditions  the  Secretary 
cons  ders  appropriate.  If  the  Secretary 
detei  mines  in  that  or  any  other  case  that 
a  cla  m  was  paid  under  this  section  with 
resp4  ct  to  a  loan  that  was  not  a  legally 
enfoi  ceable  obligation  of  the  borrower, 
the  recipient  of  that  payment  must 
refund  that  amount  of  the  payment  to 
the  Secretary. 

^)  Death.  (1)  If  an  individual 
bom  wer  dies,  or  tbe  student  for  whom 
a  pai  snt  received  •  PLUS  loui  dies,  the 
obi  if  ition  of  the  borrower  and  any 
endc  rser  to  make  any  further  payments 
on  th  e  loan  is  canceled 

{lun  determining  that  a  borrower  (or 
student)  has  died,  the  lender  may  rely 
on  a  death  certificate  or  other  proof  of 
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death  that  is  acceptable  under 
applicable  state  law.  If  a  death 
certificate  or  other  acceptable  proof  of 
death  is  not  avatlabie,  the  borrower's 
obligation  on  the  loan  can  be  canceled 
only  if  the  guaranty  agency  determines 
that  other  evidence  estabKriies  that  the 
borrower  (or  student)  has  died. 

(3)  After  receiving  information 
indicating  that  the  borrower  (or student) 
has  died,  the  lender,  if  it  believes  the 
information  to  be  rehable,  shall  suspend 
any  collection  activity  against  the 
borrower  and  promptly  request  that  the 
borrower's  representative  (or  the 
student's  parent  in  the  case  of  a  PLUS 
loan)  provide  the  documerrtation 
described  in  paragraph  (bK2)  of  this 
section.  During  the  suspension  of 
collection  activity,  which  may  not 
exceed  60  days,  the  lender  shall 
diligently  attempt  to  obtain 
documentation  verifying  the  borrower's 
(or  student's)  death.  If,  despite  dihgent 
attempts,  the  lender  is  not  able  to 
confirm  the  borrower's  (or  student's! 
death  within  60  days,  the  lender  shall 
resume  collection  activity  from  the 
fKiint  that  it  had  been  discontinued  and 
is  deemed  to  have  exercised  forbearance 
as  to  repayment  of  the  loan  during  the 
period  when  collection  activity  was 
suspernled. 

(4)  Once  the  lender  has  determined 
under  paragraph  (bKZ)  of  this  section 
that  the  borrower  (or  student)  has  died, 
the  lender  may  not  attempt  to  collect  on 
the  loan  from  the  borrower's  estate  or 
from  any  endorser. 

(5)  Tbe  tender  shall  return  to  the 
sender  any  payments  received  6tun  the 
estate  or  paid  on  behalf  of  the  borrov\^ 
after  the  date  of  the  borrower's  (or 
student's)  death. 

(c)  Totat  and  permanent  disability.  (1) 
If  the  lender  determines  that  an 
individual  borrower  is  totally  and 
permanently  disabled,  the  obligation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan  is 
canceled.  A  borrower  is  not  considered 
totally  and  permanently  disabled  on  the 
basis  of  a  condition  that  existed  at  the 
time  he  or  she  applied  for  the  loan, 
unless  the  borrower's  condition  has 
substantially  deteriorated  later,  so  as  to 
render  the  borrower  totally  and 
permanently  disabled.  In  the  case  of  a 
Consolidation  loan,  the  borrower  must 
certify  that  the  condition  did  not  exist 
prior  to  the  time  the  borrower  applied 
for  each  of  the  underlying  loans,  unless 
the  condition  has  substantially 
deteriorated,  so  as  to  render  the 
borrower  totally  and  permanently 
disabled.  If  the  condition  existed  prior 
to  the  date  the  Consolidation  loan  was 
made,  the  borrower  must  provide  the 


lender  with  the  disbursement  dates  of 
the  underlying  loans. 

(d)  Closed  school.  (1)  General,  (i)  The 
Secretary  reimburses  the  holder  of  a 
loan  received  by  a  borrower  on  or  after 
January  1, 1986,  and  discharges  the 
borrower's  obligation  with  respect  to  the 
loan,  if  the  borrower  (or  the  student  for 
whom  a  parent  received  a  PLUS  loan) 
could  not  complete  the  program  of 
study  for  which  the  loan  was  intended 
because  the  school  at  which  the 
borrower  (or  student)  was  enrolled, 
closed,  or  the  borrower  (or  student) 
withdrew  from  the  school  not  more  than 
90  days  prior  to  the  date  the  school 
closed. 

(ii)  For  purposes  of  the  closed  school 
discharge  authorized  by  this  section — 

(A)  A  school's  closure  date  is  the  date 
that  the  school  ceases  to  provide 
educational  instruction  in  all  programs, 
as  determined  by  the  Secretary  or  the 
designated  agency  in  the  state  in  which 
the  school  is  located; 

(B)  The  term  "borrower"  includes  all 
endorsers  on  a  loan;  and 

(C)  A  "school"  means  a  main  campus 
or  any  location  or  branch  of  the  main 
campus. 

(2)  Relief  available  pursuant  to  ■ 
discharge,  (i)  Discharge  under  paragraph 
(d)  of  this  section  relieves  the  borrower 
of  an  existing  obligation  to  repay  the 
loan  and  any  charges  imposed  or  costs 
incurred  by  the  holder  with  respect  to 
the  loan  that  the  borrower  is  otherwise 
obligated  to  pay. 

(ii)  A  discnarge  of  a  loan  under 
paragraph  (d)  of  this  section  qualifies 
the  borrower  for  reimbursement  of 
amounts  paid  voluntarily  or  through 
enforced  collection  on  a  loan  obligation 
discharged  under  paragraph  (d)  of  this 
section. 

(iii)  A  borrower  who  has  defaulted  on 
a  loan  discharged  under  paragraph  (d)  of 
this  section  is  not  regarded  as  in  default 
on  the  loan  after  discharge,  and  is 
eligible  to  receive  assistance  under  the 
Title  IV,  HEA  programs. 

(iv)  A  discharge  of  a  loan  under 
paragraph  (d)  of  this  section  must  be 
reported  by  the  loan  holder  to  all  credit 
reporting  agencies  to  which  the  holder 
previously  reported  the  status  of  the 
loan,  so  as  to  delete  all  adverse  credit 
history  assigned  to  the  loan. 

(3)  Borrower  eligibility  for  discharge. 
A  borrower  qualifies  for  discharge  of  a 
loan  under  paragraph  (d)  of  this  section 
if  the  borrower  submits  to  the  holder  of 
the  loan  a  written  request  and  sworn 
statement  to  the  holder.  The  statement 
need  not  be  notarized,  but  must  be  made 
by  the  borrower  under  penalty  of 
perjury,  and,  in  the  statement,  the 
borrower  shall  state — 


(i)  Whether  the  student  has  made  a 
claim  with  respect  to  the  school's 
closing  with  any  third  party,  such  as  the 
holder  of  a  performance  bond  or  a 
tuition  recovery  program,  and  If  so,  the 
amount  of  any  payment  received  by  the 
borrower  (or  student)  or  credited  to  the 
borrower's  loan  obligation; 

(ii)  That  the  borrower  (or  the  student 
for  whom  a  parent  received  a  PLUS 
loan) — 

(A)  Received  the  proceeds  of  a  loan  on 
or  after  January  1, 1986  to  attend  a 
school: 

(B)  Did  not  complete  the  educational 
program  at  that  school  because  the 
school  closed  while  the  student  was 
enrolled  or  on  an  approved  leave  of 
absence  in  accordance  with 

§  682.605(c).  or  the  student  withdrew 
from  the  school  not  more  than  90  days 
before  the  school  closed:  and 

(C)  Did  not  complete  the  program  of 
study  through  a  teach-out  at  another 
school  or  by  transferring  academic 
credits  or  hours  earned  at  the  closed 
school  to  another  school: 

(iii)  That  the  borrower  agrees  to 
provide,  upon  request  by  the  Secretary 
or  the  Secretary's  designee,  other 
documentation  reasonably  available  to 
the  borrower  that  demonstrates,  to  the 
satisfaction  of  the  Secretary  or  the 
Secretary's  designee,  that  the  student 
meets  the  qualifications  in  paragraph  (d) 
of  this  section;  and 

(iv)  That  the  borrower  agrees  to 
cooperate  with  the  Secretary  or  the 
Secretary's  designee  in  enforcement 
actions  in  accordance  with  paragraph 
(d)(4)  of  this  section,  and  to  transfer  any 
right  to  recovery  against  a  third  party 
pursuant  to  paragraph  (d)(5)  of  this 
section. 

(4)  Cooperation  by  borrower  in 
enforcement  actions,  (i)  In  any  judicial 
or  administrative  proceeding  brought  by 
the  Secretary  or  the  Secretary's  designee 
to  recover  for  amounts  discharged  under 
paragraph  (d)  of  this  section  or  to  take 
other  enforcement  action  with  resp>ect  to 
the  conduct  on  which  those  claims  were 
based,  a  borrower  who  requests  or 
receives  a  discharge  under  paragraph  (d) 
of  this  section  must  cooperate  with  the 
Secretary  or  the  Secretary's  designee.  At 
the  request  of  the  Secretary  or  the 
Secretary's  designee,  and  upon  the 
Secretary's  or  the  Secretary's  designee's 
tendering  to  the  borrower  of  such  fees 
and  costs  as  are  customarily  provided  in 
litigation  to  reimburse  witnesses,  the 
borrower  shall — 

(A)  Provide  testimony  regarding  any 
representation  made  by  the  borrower  to 
support  a  request  for  discharge;  and 

(B)  Produce  any  documentation 
available  to  the  borrower  with  resp>ect  to 
those  representations  and  any  sworn 


statement  required  by  the  Secretary  with 
resj>ect  to  those  representations  and 
documents. 

(ii)  The  Secretary  revokes  the 
discharge,  or  denies  the  request  for 
discharge,  of  a  borrower  who— 

(A)  Fails  to  provide  testimony,  sworn 
statements,  or  documentation  to  support 
material  representations  made  by  the 
borrower  to  obtain  the  discharge:  or 

(B)  Provides  testimony,  a  sworn 
statement,  or  documentation  that  does 
not  support  the  material  representations 
made  by  the  borrower  to  obtain  the 
discharge. 

(5)  Transfer  to  the  Secretary  of 
borrower's  right  of  recovery  against  third 
parties,  (i)  Upon  discharge  under 
paragraph  (d)  of  this  section,  the 
borrower  is  deemed  to  have  assigned  to 
and  relinquish  in  favor  of  the  Secretary 
any  right  to  a  loan  refund  (up  to  the 
amount  discharged)  that  the  borrower 
(or  student)  may  have  by  contract  or 
applicable  law  with  respect  to  the  loan 
or  the  enrollment  agreement  for  the 
program  for  which  the  loan  was 
received,  against  the  school,  its 

■  principals,  affiliates  and  their 
successors,  its  sureties,  and  any  private 
or  public  fund. 

Ui)  The  provisions  of  paragraph  (d)  of 
this  section  applies  notwithstanding  any 
provision  of  State  law  that  would 
otherwise  restrict  transfer  of  such  rights 
by  the  borrower  (or  student),  limit  or 
prevent  a  transferee  from  exercising 
those  rights,  or  establish  procedures  or 
a  scheme  of  distribution  that  would 
prejudice  the  Secretary's  ability  to 
recover  on  those  rights. 

(iii)  Nothing  in  this  section  shall  be 
construed  as  limiting  or  foreclosing  the 
borrower's  (or  student's)  right  to  pursue 
legal  and  equitable  relief  regarding 
disputes  arising  from  matters  otherwise 
unrelated  to  the  loan  discharged. 

(6)  Guaranty  agency  responsibilities. 
(i)  Procedures  applicable  to  the  period 
prior  to  the  effective  date  of  this 
regulation. 

(A)  If  a  loan  subject  to  paragraph  (d) 
of  this  section  was  received  for 
attendance  at  a  school  with  a  closure 
date  after  January  1, 1986  but  prior  to 
August  29.  1994.  the  loan  may  be 
discharged  in  accordance  with  the 
procedures  sp>ecified  in  paragraph 
(d)(6)(i)  of  this  section. 

(B)  If  a  loan  subject  to  paragraph  (d) 
of  this  section  was  discharged  in  part  in 
accordance  with  the  Secretary's  "Closed 
School  Policy"  as  authorized  by  section 
IV  of  Bulletin  89-G-159,  the  guaranty 
agency  shall  initiate  the  discharge  of  the 
remaining  balance  of  the  loan  not  later 
than  September  28. 1994. 

(C)  A  guaranty  agency  shall  review  its 
records  and  identify  all  schools  that 
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appear  to  have  closed  after  January  1, 
1986  aad  prioi  to  August  2i,  1904.  and 
shall  identify  all  borrowers  (oi  students) 
who  appear  to  hav«  been  eorolled  on 
the  school  dosura  date  or  who 
withdrew  not  owue  thao  90  days  prior 
to  the  closure  date. 

CD)  If  a  guaranty  agency  deterannes 
(or  is  informed  by  tiM  Secretary)  that  a 
participating  school  has  closed,  it  shall. 
within  30  days  of  making  that 
determination  or  being  iaibrmcd  by  the 
Secretary,  notify  all  lenders 
participating  in  its  progiaa  to  suspend 
collection  efl^orts  against  individual 
with  respect  to  Loans  made  for 
attendance  at  the  closed  school,  if  the 
student  to  whom  (or  on  whose  behalf) 
a  loan  was  made.,  was  enrolled  al  the 
school  on  the  closing  date,  or  withdrew 
not  more  than  90  days  prior  to  the  date 
the  school  closed. 

(E)  If  a  loan  identified  under 
paragraph  (d}(6)(iUCl  of  this  section  is 
held  by  the  guaranty  agency  as  a 
defaulted  loan  and  the  borrower's 
current  address  is  known,  the  guaranty 
agency  shall,  within  30  days  after 
identifying  a  borrower  under  paragraph 
(d)(6)(i)(C)  of  this  section,  mail  a 
discharge  application  that  meets  the 
requirements  of  paragraph  (d)(6)(iiMC) 
of  this  section  to  the  borrower. 

fF)  If  a  loan  identified  under 
paragraph  (d](6Ki)(Q  of  this  section  is 
held  by  the  guaranty  agency  as  a 
defaulted  loan  and  the  borrower's 
current  address  is  unknown,  the  agency 
shall,  by  August  29, 1995.  further  refine 
the  list  of  borrowers  whose  loans  are 
potentially  subject  to  discharge  under 
paragraph  (d)  of  this  section  by 
consulting  with  representatives  of  the 
closed  school,  the  school's  licensing 
agency,  accrediting  agency,  and  other 
appropriate  parties.  Upon  teaming  the 
borrower's  new  address,  the  guaranty 
agency  shall  within  30  days,  mat)  a 
discharge  application  to  the  borrower. 

(ii)  Procedures  applicable  to  the 
period  beginning  on  or  after  the  effective 
date  of  this  regulation. 

(A)  A  guaranty  agency  shall  notify  the 
Secretary  immediately  whenever  it 
becomes  aware  of  reliable  information 
indicating  a  participating  school  may 
have  closed.  The  designated  agency  in 
the  state  in  which  the  school  is  located 
shall  promptly  investigate  whether  the 
school  has  closed,  and  whether  a  teach- 
out  of  the  closed  school's  program  was 
made  available  to  students,  aod  report 
the  results  of  its  investigation  to  the 
Secretary  no  later  than  30  days  after 
receiving  the  infomation. 

(B)  If  a  guaranty  agency  determines 
(or  is  informed  by  the  Secretary  1  that  a 
participating  school  has.  closed,  it  shall, 
within  30  days  of  making  that 


determination  or  bemg  informed  by  the 
Secretary,  notify  all  lenders 
p«ticiiteting  in  its  progiam  to  suspend 
collection  eOorts  agnast  individuals 
with  retoect  to  io&aA  Bade  for 
attendaiM»atth»ck»ed9dio<^  If  the 
student  to  whom  (or  on  whose  befaaif) 
a  loan  was  made  was  enrolled  at  die 
school  On  the  dosing  date  or  widickew 
not  moie  than  90  days  pdor  to  the  date 
the  sch  )ol  closed. 

(C)  V\  ithin  30  days  after  receiving 
notice  rocn  the  Secretary  that  •  school 
has  clo:  ed,  a  guaranty  agency  shall 
review  its  records  of  loans  that  it  hcMs 
and  identify  all  borrowers  (or  students) 
who  appear  to  have  been  enrolled  at  the 
closed  School  on  the  closing  date  or  who 
withdraw  not  OKire  than  90  days  prior 
to  the  date  the  school  closed,  tf  the 
guaranty  agency  knows  the  borrower's 
addres^,  it  shalU  within  30  6ays  after 
identif]hng  a  borrower  under  paragraph 
(d)  of  t&is  section,  mail  a  discharge 
applica  tion  and  an  explanation  of  the 
infomu  tion  that  must  be  inchided  in 
the  sw(  m  statement  (which  may  be 
combic  ed)  to  the  borrower.  The 
applica  don  shall  inform  the  borrower  of 
the  procedures  and  eligibility  criteria  for 
obtaining  a  discharge. 

(D)  IJ  the  guaranty  agency  detemiLnes 
that  a  k  orrower  id»itified  in  paragraph 
(d)(&Ki  )(C)  of  this  section  does  not 
qualify  for  a  discharge,  the  agency  shall 
notify  the  borrower  in  writing  of  that 
determination  and  the  reruns  for  it 
within  30  days  after  receiving  the 
borrower's  completed  appbcatioo:  and 
sworn  statemenL 

(E)  ^  borrower's  request  for  discharge 
be  denied  solely  on  the  basis 

to  meet  any  time  Hmits  set  by 
ler,  guaranty  agency,  or  the 


may 
of  fai 
the  len 
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nder  responsibilities,  (j)  If  the 
notified  by  a  guaranty  agency 
or  the  Secretary,  or  receives  information 
it  believes  to  be  celiabie  from  another 
source  indicating  that  the  borrower  may 
be  eligible  for  a  Loan  cancellatioB  under 
(d)  of  this  section,  the  lender 
shall  idunediately  suspend  any  efforts  to 
collect  pom  the  borrower  on  any  loan 
receivdd  for  the  program  of  study  for 
which  the  \oan  was  made  (but  may 
continike  to  receive  borrower  peymcnts). 
and.  within  30  days  of  receiving  the 
information  or  ooti&cation.  inform  the 
borro«*er  of  the  procedures  for 
requesting  a  discl^rge. 

Ui)  If  the  borrower  fails  to  submit  the 
v«rritteil  request  and  sworn  statement 
described  in  paragraph  (d)(3)  of  this 
sectioa  within  60  days  of  being  notified 
of  that  option,  the  leader  shall  res\une 
collect  on  and  shell  be  deemed  to  have 
exerdj  ed  forbearance  of  pa3rmeBt  of 
princi]  lal  and  interest  frorn  the  date  the 
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leader  saspendei  collection  activity. 
The  lender  may  capitaKze,  in 

accordance  with  682.202(b),  any  mterest 
accrued  md  not  paid  daring  dMt  period. 

(iii)  The  leDder  shall  file  a  dosed 
school  daim  wkh  the  guaranty  agency 
in  accordance  with  $68Z.402(g)  no  later 
than  60  days  after  the  lendcT  receives 
the  borrower's  written  request  and 
sworn  statement  described  in  paragraph 
(d)(3)  of  this  section.  If  a  lender  receives 
a  payment  made  by  oroo  behalf  of  dte 
borrower  on  the  loan  after  die  tendo- 
files  a  claim  on  the  lout  with  the 
guaranty  agency,  the  lender  shall 
forward  the  paymei^  to  the  guanmty 
agency  vrithin  30  days  of  its  receipt.  The 
lender  shall  assist  the  guaranty  ageacj' 
wid  the  borrower  in  determining 
whether  the  borrower  is  eligible  for 
discharge  of  the  loan. 

(iv)  Within  30  days  after  receiving 
reimbursement  firom  the  guaranty 
agency  for  a  closed  sdrool  claim,  the 
lender  shall  notify  the  borrower  that  the 
loan  obligation  has  been  discharged, 
and  request  that  all  credit  bureaus  to 
which  it  previously  reported  the  status 
of  the  loan  delete  all  adverse  credit 
histoiy  assigned  to  the  loan. 

(e)  Fals&certification  by  a  school  of  a 
student's  etigibitity  to  borrow.  (1) 
General.  The  Secretary  reimburses  the 
holder  of  a  loan  received  by  a  borrower 
on  or  after  January  1, 1986,  and 
discharges  the  borrower's  obligation 
with  respect  to  the  loan  in  accordance 
with  the  provisions  of  paragraph  (©)  of 
this  section,  if  the  borrower's  (ot  the 
student  for  whom  a  parent  received  a 
PLUS  loan)  eligibility  to  receive  the  loan 
was  falsely  certified  by  an  eligible 
school.  For  purposes  of  a  false 
certification  discharge,  the  term 
"borrower"  includes  all  endorsers  on  a 
loan. 

(2)  Relief  availabh  pursuant  to 
discharge,  (i)  Discharge  under  paragraph 
(e)  of  this  section  relieves  the  botrower 
of  an  existing  obligation  to  repay  the 
loan  ar»d  any  charges  imposed  or  costs 
incurred  by  the  holder  with  respect  to 
the  loan  that  the  borrower  is  otherwise 
obligated  to  pay. 

(ii;  A  discnarge  of  a  loan  under 
paragraph  (e)  of  this  section  qualifies 
the  borrower  for  reimbursement  of 
amounts  paid  vtriuntarfly  o;  through 
enforced  collection  on  a  loan  obUgptton 
discharged  under  paragraph  (e)  of  this 
section. 

(iii)  A  borrower  who  has  defianhed  on 
a  loan  discharged  under  peragrap^  (e)  of 
this  section  is  not  regarded  as  in  defeah 
on  the  loan  after  discharge,  and  is 
eligible  to  receive  assistance  under  die 
Title  IV,  HEA  programs. 

(iv)  A  discharge  of  a  loan  under 
paragraph  (e)  of  this  section  is  reported 


by  the  loan  holder  to  all  credit  reporting 
agencies  to  which  the  holder  previously 
reported  the  status  of  the  loan,  so  as  to 
delete  all  adverse  credit  history  assigned 
to  the  loan. 

(3)  Borrower  eligibiUty  for  discharge. 
A  borrower  qualifies  for  discharge  of  a 
loan  imder  paragraph  (e)  of  this  section 
if  the  borrower  submits  to  the  holder  of 
the  loan  a  written  request  and  a  sworn 
statement.  The  statement  need  not  be 
notarized,  but  must  be  made  by  the 
borrower  imder  penalty  of  perjury,  and, 
in  the  statement,  the  borrower  shall 
state — 

(i)  Whether  the  student  has  made  a 
claim  with  respect  to  the  school's  false 
certification  with  any  third  party,  such 
as  the  holder  of  a  performance  bond  or 
a  tuition  recovery  program,  and  if  so, 
the  amount  of  any  payment  received  by 
the  borrower  (or  student)  or  credited  to 
the  borrower's  loan  obligation: 

(ii)  That  the  borrower  (or  the  student 
for  whom  a  parent  received  a  PLUS 
loan) — 

(A)  Received  the  proceeds  of  a  loan  on 
or  aft«-  January  1. 1986  to  attend  a 
school; 

(B)  Was  admitted  to  that  school  on  the 
basis  of  ability  to  benefit  from  its 
training  and  did  not  meet  the  applicable 
requirements  for  admission  on  the  basis 
of  ability  to  benefit  as  described  in 
paragraph  (e)(8)  of  this  section; 

(Cj  Was  certified  by  the  school  on  the 
application  for  the  loan  as  an  eligible 
student;  and 

(D)  Withdrew  from  the  school  and  did 
not  find  employment  in  the  occupation 
for  which  the  program  was  intended  to 
provide  training,  or  completed  the 
training  program  for  which  the  loan  was 
made  and  made  a  reasonable  attempt  to 
obtain  employment  in  the  occupation 
for  which  the  program  was  intended  to 
provide  training,  and — 

(I)  Was  not  aoie  to  find  employment 
in  that  occupation;  or 

{2)  Obtained  employment  in  that 
occupation  only  after  receiving 
additional  training  that  was  not 
provided  by  the  school  that  certified  the 
loan; 

(iii)  That  the  borrower  agrees  to 
provide  upon  request  by  the  Secretary 
or  the  Secretary's  designee,  other 
documentation  reasonably  available  to 
the  borrower,  that  demonstrates,  to  the 
satisfacticMi  of  the  Secretary  or  the 
Secretary's  designee,  that  the  student 
meets  the  qualifications  in  paragraph  |e) 
of  this  section;  and 

(iv)  That  the  borrower  agrees  to 
cooperate  with  the  Secretary  or  the 
Secretary's  des^ee  in  enforcement 
actions  in  accordance  with  paragraph 
(e)(4)  of  this  section,  and  to  transfer  any 
right  to  recovery  against  a  third  party  in 


accordance  with  paragraph  (e)(5)  of  this 
section. 

(4)  Cooperation  by  borrower  in 
enforcement  actions,  (i)  In  any  judicial 
or  administrative  proceeding  brought  by 
the  Secretary  or  the  Secretary's  designee 
to  recover  for  amounts  discharged  under 
paragraph  (e)  of  this  section  or  to  take 
other  enforcement  action  with  respect  to 
the  conduct  on  which  those  claims  were 
based,  a  borrower  who  requests  or 
receives  a  disdiarge  under  paragraph  (e) 
of  this  section  must  cooperate  with  the 
Secretary  or  the  Secretary's  designee.  At 
the  request  of  the  Secretary  or  the 
Secretary's  designee,  and  upon  the 
Secretary's  or  the  Secretary's  designee's 
tendering  to  the  borrower  the  fees  and 
costs  as  are  customarily  provided  in 
litigation  to  reimburse  witnesses,  the 
borrower  shall — 

(A)  Provide  testimony  regarding  any 
representation  made  by  the  borrower  to 
suppori  a  request  for  discharge;  and 

CB)  Produce  any  documentation 
reasonably  available  to  the  borrower 
with  respect  to  those  representations 
and  any  sworn  statement  required  by 
the  Seoetary  with  respect  to  those 
representations  and  documents. 

(ii)  The  Secretary  revokes  the 
discharge,  or  denies  the  request  for 
discharge,  of  a  borrower  who — 

(A)  Fails  to  provide  testimony,  sworn 
statements,  or  documentation  to  support 
material  representations  made  by  the 
borrower  to  obtain  the  discharge;  or 

(B)  Provides  testinnony,  a  sworn 
statement,  or  documentation  that  does 
not  support  the  material  representations 
made  by  the  borrower  to  obtain  the 
discharge. 

(5)  Transfer  to  the  Secretary  of  right 
of  recovery  against  third  parties,  (i) 
Upon  discharge  under  paragraph  (e)  of 
this  section,  the  borrovwer  is  deemed  to 
have  assigned  to  and  relinquish  in  fevor 
of  the  Seaetary  any  right  to  a  loan 
refund  (up  to  the  amount  discharged) 
that  the  borrower  (or  stuflent)  may  have, 
by  contract  or  applicable  law  with 
respect  to  the  loan  or  the  enroihnent 
agreement  for  the  program  for  which  the 
loan  was  received,  against  the  sdux)!,  its 
prindpels,  affiliates  and  their 
successors,  its  sureties,  and  any  private 
or  public  fund. 

fii)  The  provisions  of  paragraph  (e)  of 
this  section  apply  notwithstanding  any 
provision  of  State  law  that  would 
otherwise  restrict  transfer  of  those  rights 
by  the  borrower  (or  student),  hmit  or 
prevent  a  transferee  from  exercising 
those  rights,  or  establish  procedures  or 
a  scheme  of  distribution  that  would 
prejudice  the  Secretary's  ability  to 
recover  on  those  rights. 

(iii)  Nothing  in  this  section  shall  be 
construed  as  limiting  or  foredosing  the 


borrower's  (or  student's)  ri^  to  pursue 
legal  and  equitable  relief  regarding 
disputes  arising  Cron  autters  otherwise 
unrelated  to  the  loan  discharged. 

(6)  Guaranty  agency  resptMsibitities. 
(i)  Upon  receipt  of  a  false  ceitificatien 
discharge  claim  fifed  by  a  lender,  or  a 
request  submitted  by  a  borrows  with 
respect  to  a  loan  held  by  the  guaranty 
agency,  the  agency  shall  review  the 
borrower's  request  and  supporting 
sworn  statement  in  the  light  of 
information  availabfe  from  the  records 
of  the  agency  md  from  other  sources, 
including  other  guaranty  agencies,  state 
authorities,  and  cognizant  accrediting 
associations. 

(ii)  In  the  case  of  a  daim  filed  by  a 
lender — 

(A)  If  the  guaranty  agency  determines 
that  the  borrower  satisfies  the 
requirements  for  discharge  under 
paragraph  (e)  of  this  section,  it  shall  pay 
the  claim  in  accordance  with 

§  682.402(h)  not  later  than  90  days  after 
the  agency  received  the  claim;  or 

(B)  If.  after  examining  the 
documentation  in  the  daim  file  and 
considering  relevant  information 
available  from  other  sources,  the 
guaranty  agency  determines  that  the 
borrower  does  not  qualify  for  a 
discharge,  the  agency  shall,  not  bter 
than  90  days  after  the  agency  received 
the  claim,  return  the  claim  to  the  lender 
with  an  explanation  of  the  reasons  for 
its  determination. 

(iii)  In  the  case  of  a  request  submitted 
by  a  borrower  with  respect  to  a  loan 
held  by  the  agency — 

(A)  If  the  guaranty  agency  determines 
that  the  borrower  satisfies  the 
requirements  for  discharge  under 
paragraph  (e>of  this  section,  it  shall 
notify  the  borrower  not  later  than  90 
days  after  the  agency  received  the 
borrower's  request;  or 

(B)  If.  after  examining  the 
documentation  provided  by  the 
borrower  and  considering  relevant 
information  availabfe  from  other 
sources,  the  guaranty  agency  determines 
that  the  borrower  does  not  qualify  for  a 
discharge,  the  agency  shall  notify  the 
borrower  of  the  reasons  for  its 
determination  not  later  than  90  days 
after  the  agency  received  the  borrower's 
request. 

tiv)  If  the  guaranty  agoicy  receives 
information  it  believes  to  be  reliabfe 
indicating  tliat  the  borrower  may  be 
eligible  for  a  cancellation  of  a  loan 
under  paragraph  (e)  of  this  section  held 
by  the  agency,  the  agency  shall 
immediately  suspend  any  efforts  to 
collect  from  the  borrower  on  any  loan, 
received  for  the  program  of  st\tdy  tor 
which  the  loan  was  made  (but  nay 
continue  to  receive  borrower  payments). 
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and  inform  the  borrower  of  the 
procedures  for  requesting  a  discharge. 

(v)  If  the  borrower  fails  to  submit  the 
written  request  and  sworn  statement 
described  in  paragraph  (e)(3)  of  this 
section  within  60  days  of  being  notified 
of  that  option,  the  guaranty  agency  shall 
resume  collection  and  shall  be  deemed 
to  have  exercised  forbearance  of 
payment  of  principal  and  interest  from 
the  date  it  suspended  collection  activity. 
The  agency  may  capitalize,  in 
accordance  with  §682. 202(b).  any 
interest  accrued  and  not  paid  during 
that  period. 

(vi)  A  borrower's  request  for  discharge 
and  sworn  statement  may  not  be  denied 
solely  on  the  basis  of  failing  to  meet  any 
time  limits  set  by  the  lender  or  the 
guaranty  agency. 

(7)  Lender  Responsibilities.  (!)  If  the 
lender  receives  information  it  believes 
to  be  reliable  indicating  that  the 
borrower  may  be  eligible  for  a  loan 
cancellation  under  paragraph  (e)  of  this 
section,  the  lender  shall  immediately 
suspend  any  efforts  to  collect  from  the 
borrower  on  any  loan  received  for  the 
program  of  study  for  which  the  loan  was 
made  (but  may  continue  to  receive 
borrower  payments),  and  inform  the 
borrower  of  the  procedures  for 
requesting  a  discharge. 

(ii)  If  the  borrower  fails  to  submit  the 
written  request  and  sworn  statement 
described  in  paragraph  (e)(3)  of  this 
section  within  60  days  of  being  notified 
of  that  option,  the  lender  shall  resume 
collection  and  shall  be  deemed  to  have 
exercised  forbearance  of  payment  of 
principal  and  interest  from  the  date  the 
lender  suspended  collection  activity. 
The  lender  may  capitalize,  in 
accordance  with  §  682.202(b).  any 
interest  accrued  and  not  paid  during 
that  period. 

(iii)  The  lender  shall  file  a  false 
certification  claim  with  the  guaranty 
agency  in  accordance  with  §  682.402(g) 
no  later  than  60  days  after  the  lender 
receives  the  borrower's  written  request 
and  sworn  statement  described  in 
paragraph  (e)(3)  of  this  section.  If  a 
lender  receives  a  payment  made  by  or 
on  behalf  of  the  borrower  on  the  loan 
after  the  lender  files  a  claim  on  the  loan 
with  the  guaranty  agency,  the  lender 
shall  forward  the  payment  to  the 
guaranty  agency  within  30  days  of  its 
receipt.  The  lender  shall  assist  the 
guaranty  agency  and  the  borrower  in 
determining  whether  the  borrower  is 
eligible  for  discharge  of  the  loan. 

(iv)  Within  30  days  after  receiving 
reimbursement  from  the  guaranty 
agency  for  a  false  certification  claim,  the 
lender  shall  notify  the  borrower  that  the 
loan  obligation  has  been  discharged, 
and  request  that  all  credit  bureaus  to 
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)reviously  reported  the  status 
delete  all  adverse  credit 
igned  to  the  loan. 
Within  30  days  after  being  notified 
gu  iranty  agency  that  the 
request  for  a  false 
on  discharge  has  been  denied, 
shall  resume  collection  and 
borrower  of  the  reasons  for 
.  The  lender  shall  be  deemed 

ised  forbearance  of 
of  principal  and  interest  from 
he  lender  suspended  collection 
ind  may  capitalize,  in 
with  §  682.202(b),  any 
Accrued  and  not  paid  during 
d. 
Reduirements  for  admission  on  the 
ility  to  benefit,  (i)  For  periods 
beginning  between  July  1, 
June  30. 1991,  a  student  who 
eral  education  diploma  or 
one  before  the  scheduled 
of  the  program  of 
is  deemed  to  have  the  ability 
from  the  training  offered  by 


e  (ercis 


udent  not  described  in 
(e)(8)(i)  of  this  section  is 
derkd  to  have  the  ability  to  benefit 
trai  ling  offered  by  the  school  if  the 
it-- 
Ac  lieved  a  passing  grade  on  a 


Ap  )ro 


Adn 


>u : 


1  condit  on 


t<di 
ileal 
requirer  lents 
student 
made  fo 
educatiqnal 
school 
for  whi(ti 
was  des 

(0 

(2)  Sikpens 
the  lenc  »r 
has  file( 
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1  191, 
or( 


ved  by  the  Secretar>',  for 
f  enrollment  beginning  after 
or  by  the  accrediting 
other  periods;  and 
inistered  in  accordance  with 
rements  for  use  of  the  test;  or 
cessfully  completed  a  program 
pmental  or  remedial  education 
by  the  school. 
N  ttwithstanding  paragraphs 
nd  (ii)  of  this  section,  a  student 
lave  the  ability  to  benefit  from 
jffered  by  the  school  if  the 
lad,  at  the  tim'b  of  enrollment, 

or  status,  including  one 
a  physical  or  mental  condition, 
ci'iminal  record,  that  would  have 
the  student  from  satisfying 
1  requirements  or  the  legal 
of  the  State  in  which  the 
esided  when  the  loan  was 
either  acceptance  into  the 
program  offered  by  the 
performance  of  the  occupation 
the  program  of  instruction 
gned  to  prepare  the  student. 


ion  of  collection  activity.  If 
is  notified  that  a  borrower 
a  petition  for  relief  in 
bankrudtcy,  the  lender  shall 
immedi  itely  suspend  any  collection 
efforts  0  Jtside  the  bankruptcy 
proceed  ng  against  the  borrower  and — 


(i)  Against  any  co-maker  or  endorser 
if  the  borrower  has  filed  for  relief  under 
Chapters  12  or  13;  and 

(ii)  Against  any  co-maker  or  endorser 
who  has  filed  for  relief  in  bankruptcy. 

(3)  Determination  of  filing.  The  lender 
shall  determine  that  a  borrower  has  filed 
a  petition  for  relief  in  bankruptcy  on  the 
basis  of  receiving  a  notice  of  the  first 
meeting  of  creditors  or  other 
confirmation  issued  by  the  bankruptcy 
court. 

(4)  Proof  of  claim.  Unless  instructed 
otherwise  by  the  guaranty  agency,  the 
lender  shall  file  a  proof  of  claim  with 
the  bankruptcy  court  within — 
***** 

(g)  Claim  procedures  for  a  loan  held 
by  a  lender. 

(1)  Documentation.  A  lender  shall 
provide  the  guaranty  agency  with  the 
following  documentation  when  filing  a 
death,  disability,  closed  school,  false 
certification,  or  bankruptcy  claim: 

(i)  The  original  promissory  note,  or.  if 
the  lender  no  longer  has  the  original 
promissory  note,  a  copy  of  the  note 
certified  by  the  lender  as  a  true  and 
accurate  copy; 
***** 

(vi)  In  the  case  of  a  closed  school 
claim,  the  documentation  described  in 
paragraph  (d)(3)  of  this  section,  or  any 
other  documentation  as  the  Secretary 
may  require; 

(vii)  In  the  case  of  a  false  cejlification 
claim,  the  documentation  described  in 
paragraph  (e)(3)  of  this  section. 

(2)  F;7/ng  deadlines.  A  lender  shall 
file  a  death,  disability,  closed  school, 
false  certification,  or  bankruptcy  claim 
within  the  following  periods: 

(i)  Within  60  days  of  the  date  on 
which  the  lender  determines  that  a 
borrower  (or  the  student  on  whose 
behalf  a  parent  obtained  a  PLUS  loan) 
has  died,  or  the  lender  determines  that 
the  borrower  is  totally  and  permanently 
disabled. 

(ii)  In  the  case  of  a  closed  school 
claim,  the  lender  shall  file  a  claim  with 
the  gua'ranty  agency  no  later  than  60 
days  after  the  borrower  submits  to  the 
lender  the  written  request  and  sworn 
statement  described  in  paragraph  (d)(3) 
of  this  section  or  after  the  lender  is 
notified  by  the  Secretary  or  the 
Secretary's  designee  or  by  the  guaranty 
agency  to  do  so. 

(iii)  In  the  case  of  a  false  certification 
claim,  the  lender  shall  file  a  claim  with 
the  guaranty  agency  no  later  than  60 
days  after  the  borrower  submits  to  the 
lender  the  written  request  and  sworn 
statement  described  in  paragraph  (e)(3) 
of  this  section  or  after  the  lender  is 
notified  by  the  Secretary  or  the 


Secretary's  designee  or  by  the  guaranty 
agency  to  do  so. 

(h)  Payment  of  death,  disability, 
closed  school,  false  certification,  and 
bankruptcy  claims  by  the  guarantv 
agency. 

(D*  •  * 

(iii)  In  the  case  of  a  closed  school 
claim,  the  guaranty  agency  shall 
document  its  determination  that  the 
student  was  unable  to  complete  the 
educational  program  as  a  result  of  the 
school's  closure.  On  the  same  date  that 
it  pays  a  closed  school  claim  to  the 
lender,  the  agency  shall  pay  the 
borrower  an  amount  equal  to  the 
amount  paid  on  the  loan  by  or  on  behalf 
of  the  borrower,  less  any  school  tuition 
refunds  or  payments  received  by  the 
holder  or  the  borrower  from  a  tuition 
recovery  fund,  performance  bond,  or 
other  third-party  source. 

(iv)  In  the  case  of  a  false  certification 
claim,  the  guaranty  agency  shall 
document  its  determination  that  the 
borrower  is  eligible  for  cancellation 
under  paragraph  (e)  of  this  section.  On 
the  same  date  that  it  pays  a  false 
certification  claim  to  the  lender,  the 
agency  shall  pay  the  borrower  an 
amount  equal  to  the  amount  paid  on  the 
loan  by  or  on  behalf  of  the  borrower, 
less  any  school  tuition  refunds  or 
payments  received  by  the  holder  or  the 
borrower  from  a  tuition  recovery  fund, 
performance  bond,  or  other  third-party 
source. 

(2)*  *  * 

(ii)  The  amount  of  loss  payable  on  a 
closed  school  claim  or  on  a  false 
certification  claim  is  equal  to  the  sum  of 
the  remaining  principal  balance  and 
interest  accrued  on  the  loan,  collection 
costs  incxured  by  the  lender  and  applied 
to  the  borrower's  account  within  30 
days  of  the  date  those  costs  were 
actually  incurred,  and  unpaid  interest 
determined  in  accordance  with 
paragraph  (h)(3)  of  this  section. 

(3)*  '  • 

(i)  During  the  period  before  the  claim 
is  filed,  not  to  exceed  the  period 
provided  for  in  paragraph  (g)(2)  of  this 
section  for  fibng  the  claim. 

(ii)  During  a  period  not  to  exceed  30 
days  following  the  receipt  date  by  the 
lender  of  a  claim  returned  by  the 
guaranty  agency  for  additional 
documentation  necessary  for  the  claim 
to  be  approved  by  the  guaranty  agency. 
•        •        •        •        • 

(>)••• 

(2)  Response  by  a  guaranty  agency  to 
plans  proposed  under  Chapters  n.J2. 
and  13.  The  guaranty  agency  shall  take 
the  following  actions  when  a  petition 


for  relief  in  bankruptcy  under  Chapters 
11.12,  or  13  is  filed: 

(iv)  The  agency  shall  monitor  the 
debtor's  performance  under  a  confirmed 
plan.  If  the  debtor  fails  to  make 
payments  required  under  the  plan  or 
seeks  but  does  not  demonstrate 
entitlement  to  discharge  under  11  U.S.C. 
1328(b).  the  agency  shall  oppose  any 
requested  discharge  or  move  to  dismiss 
the  case  if  the  costs  of  litigation  together 
with  the  costs  incurred  for  obiections  to 
the  plan  are  not  reasonably  expected  to 
exceed  one-third  of  the  amount  of  the 
loan  to  be  discharged  under  the  plan. 

*  •        *        •        • 

(j)  Mandatory  purchase  by  a  lender  of 
a  loan  subject  to  a  bankruptcy  claim.  (1) 
The  lender  shall  repurchase  from  the 
guaranty  agency  a  loan  held  by  the 
agency  pursuant  to  a  bankruptcy  claim 
paid  to  that  lender,  unless  the  guaranty 
agency  sells  the  loan  to  another  lender, 
promptly  after  the  earhest  of  the 
following  events: 

*  *        *        •        • 

(2)  The  lender  may  capitaUze  all 
outstanding  interest  accrued  on  a  loan 
purchased  under  paragraph  (j)  of  this 
section  to  cover  any  periods  of 
delinquency  prior  to  the  bankruptcy 
action  through  the  date  the  lender 
purchases  the  loan  and  receives  the 
supporting  loan  documentation  from  the 
guaranty  agency. 

(k)  Claims  for  reimbursement  from  the 
Secretary  on  loans  held  by  guaranty 
agencies. 

*  •        •        •        • 

(2)  The  Secretary  pays  a  death. 
disability,  bankruptcy,  closed  school,  or 
false  certification  claim  in  an  amount 
determined  under  §  682.402(k)(5)  on  a 
loan  held  by  a  guaranty  agency  after  the 
agency  has  paid  a  default  claim  to  the 
lender  thereon  aiul  received  payment 
under  its  reinsurance  agreement.  The 
Secretary  reimburses  the  guaranty 
agency  only  if — 

(i)  The  guaranty  agency  determines 
that  the  borrower  (or  the  student  for 
whom  a  parent  obtained  a  PLUS  loan  or 
each  of  the  co-makers  of  a  PLUS  loan) 
has  died,  or  the  borrower  (or  each  of  the 
co-makers  of  a  PLUS  loan)  has  become 
totally  and  permanently  disabled  since 
applying  for  the  loan,  or  has  filed  for 
relief  in  bankruptcy,  in  accordance  with 
the  procedures  in  paragraphs  (b) 
through  (f)  of  this  section,  or  the  student 
was  unable  to  complete  an  educational 
program  because  the  school  closed,  or 
the  borrower's  eligibility  to  borrow  (or 
the  student's  eligibility  in  the  case  of  a 
PLUS  loan)  was  falsely  certified  by  an 
eligible  school.  For  purposes  of  this 
paragraph,  references  to  the  "lender" 


and  'guaranty  agency'  in  paragraphs  (b) 
through  (0  of  this  section  mean  the 
guaranty  agency  and  the  Secretary 
respectively; 

(li)  In  the  case  of  a  Stafford,  SLS.  or 
PLUS  loan,  the  guaranty  agency 
determines  that  the  borrower  (or  the 
student  for  whom  a  parent  obtained  a 
PLUS  loan,  or  each  of  the  co-makers  of 
a  PLUS  loan)  has  died,  or  the  borrower 
(or  each  of  the  co-makers  of  a  PLUS 
loan)  has  become  totally  and 
permanently  disabled  since  applying  for 
the  loan,  or  has  filed  the  petition  for 
relief  in  bankruptcy  within  10  years  of 
the  date  the  borrower  entered 
repayment,  exclusive  of  periods  of 
deferment  or  periods  of  fori)earance 
granted  by  the  lender  that  extended  the 
10-year  maximum  repayment  period,  or 
the  borrower  was  unable  to  complete  an 
educational  program  because  the  school 
closed,  or  the  borrower's  eligibility  to 
borrow  (or  the  student's  eligibility  in  the 
case  of  a  PLUS  loan)  was  falsely 
certified  by  an  eligible  school. 

(iii)  In  the  case  of  a  Consolidation 
loan,  the  guaranty  agency  determines 
that  the  borrower  (or  each  of  the  co- 
makers) has  died,  become  totally  and 
permanently  disabled  since  applying  for 
the  Consolidation  loan,  or  has  filed  the 
petition  for  relief  in  bankrupU.7  within 
the  maximum  repayment  period 
described  in  §  682.209(h)(2).  exclusive 
of  periods  of  deferment  or  periods  of 
forbearance  granted  by  the  lender  that 
extended  the  maximum  repayment 
period. 

(iv)  The  guaranty  agency  has  not 
written  off  the  loan  in  accordarnx  with 
the  procedures  established  by  the 
agency  under  §682.410(b)(6)(x).  except 
for  closed  school  and  false  certific^ition 
discharges;  and 

(v)  The  guaranty  agency  has  exercised 
due  diligence  in  the  collection  of  the 
loan  in  accordance  with  the  procedures 
established  by  the  agency  under 
§  682.410(b)(6)(x),  until  the  borrower  (or 
the  student  for  whom  a  parent  obtained 
a  PLUS  loan,  or  each  of  the  co-makers 
of  a  PLUS  loan)  has  died,  or  the 
borrower  (or  each  of  the  co-makers  of  a 
PLUS  loan)  has  become  totally  and 
permanently  disabled  or  filed  a  Chapter 
12  or  Chapter  13  petition,  or  had  the 
loan  discharged  in  bankruptcy,  or  for 
closed  school  and  felse  certification 
claims,  the  guaranty  agency  receives  a 
request  for  discharge  from  the  borrower 
or  another  party. 

(3)  [Reserved] 

(4)  Within  30  days  of  receiving 
reimbursement  for  a  closed  school  or 
false  certification  claim,  the  guaranty 
agency  shall  pay  the  borro«veran 
amount  equal  to  the  amount  paid  on  the 
loan  by  or  on  behalf  of  the  borrower. 


2500 


Federal  Register  /  Vol.  59.  N< .  10  /  Friday.  January  14,  1994  /  Proposed  Rules 


less  any  school  tuition  refunds  or 
payments  received  by  the  holder, 
guaranty  agency,  or  the  borrower  from  a 
tuition  recovery  fund,  performance 
bond,  or  other  third-party  source. 

(5)  The  Secretary  pays  the  guaranty 
agency  a  percentage  of  the  outstanding 
principal  and  interest  that  is  equal  to 
the  complement  of  the  reinsurance 
percentage  paid  on  the  loan.  This 
interest  includes  interest  that  accrues 
during — 

(i)  For  death,  disability,  or  bankruptcy 
claims,  the  shorter  of  60  days  or  the 
period  from  the  date  the  guaranty 
agency  determines  that  the  borrower  (or 
the  student  for  whom  a  parent  obtained 
a  PLUS  loan,  or  each  of  the  co-makers 
of  a  PLUS  loan)  died,  became  totally 
and  permanently  disabled,  or  filed  a 
petition  for  relief  in  bankruptcy  until 
the  Secretary  authorizes  payment;  or 

(ii)  For  closed  school  or  false 
certification  claims,  the  period  from  the 
date  on  which  the  guaranty  agency 
received  payment  from  the  Secretary  on 
a  default  claim  to  the  date  on  which  the 
Secretary  authorizes  payment  of  the 
closed  school  or  false  certification 
claim. 

(1)  Payments  received  after  the 
Secretary's  payment  of  a  death, 
disability,  closed  school,  false 
certification,  or  bankruptcy  claim.  (1)  If 
the  guaranty  agency  receives  any 
payments  from  or  on  behalf  of  the 
borrower  on  or  attributable  to  a  loan  on 
which  the  Secretary  previously  paid  a 
bankruptcy  claim,  the  guaranty  agency 
shall  remit  100  percent  of  these 
payments  to  the  Secretary. 

(2)  The  guaranty  agency  shall  remit  to 
the  Secretary  all  payments  received 
from  a  tuition  recovery  fund, 
performance  bond,  or  other  third-party 
with  respect  to  a  loan  on  which  the 
Secretary  previously  paid  a  closed 
school  or  false  certification  claim.  The 
guaranty  agency  shall  promptly  return 
to  the  borrower  or  the  borrower's 
representative,  any  payment  on  a 
discharged  loan  made  by  the  borrower 
(or  representative)  and  received  after  the 
Secretary  pays  a  closed  school  or  false 
certification  claim.  At  the  same  time 
that  the  agency  returns  the  payment,  it 
shall  notify  the  borrower  (or 
representative)  that  there  is  no 
obligation  to  repay  a  loan  discharged  by 
virtue  of  death,  disability,  false 
certification,  or  closing  of  the  school. 

(3)  If  the  guaranty  agency  has  returned 
a  payment  to  the  borrower,  or  the 
borrower's  representative,  with  the 
notice  described  in  paragraph  (l)(2)  of 
this  section,  and  the  borrower  (or 
representative)  continues  to  send 
payments  to  the  guaranty  agency,  the 
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agency  s  tail  remit  all  of  those  payments 
to  the  Se  :retary.   , 

(m)  Af  plicable  suspension  of  the 
repayme  if  period.  For  purposes  of  this 
section  a|id  11  U.S.C.  523(a)(8)(A)  with 
respect  to  loans  guaranteed  under  the 
FFEL  Program,  an  applicable 
suspensi  m  of  the  repayment  period — 
•       •        •        •        • 

(5)  Inc  udes  the  period  between  the 
filing  of  I  le  petition  for  relief  and  the 
date  on  Which  the  proceeding  is 
completad  or  dismissed,  unless 
payments  have  been  made  during  that 
period  in  amounts  sufficient  to  meet  the 
amount  <  wed  under  the  repayment 
schedule  in  effect  when  the  petition  was 
filed 

(Authoritjj:  20  U.S.C.  1078.  1078-1.  1078-2. 
1078-3.  II  «2. 1087) 

5.  Sfect  on  682.410  is  amended  by 
revising  laragraphs  (b)(6)(i).  (iii) 
introduc  ory  text.  (iii)(A),  (iv) 
introduc  ory  text,  (iv)(B),  (vii)  (A) 

C),  and  (xii);  and  by  adding  a 
pars  jraph  (b)(10)  to  read  as 


through 

new 

follows 


682.410    fiscal,  administrative,  and 
•nforcem^nt  requirements. 


(b)*  •  • 

(6)  Col  ection  efforts  on  defaulted 
lodns.  (i)  Unless  it  initiates  procedures 
to  gamis!  i  the  borrower's  wages  in 
accordan  :e  with  paragraph  (b)(10)  of 
this  secti  )n,  a  guaranty  agency  shall 
attempt  a  nnual  IRS  offset  on  all  eligible 
loans  anc  engage  in  at  least  the 
coUectio  I  activities  described  in 
paxagrap  is  (b)(6)  (iii)  through  (xii)  of 
this  section  on  a  loan  on  which  it  pays 
a  default  :laim  filed  by  a  lender,  except 
that  the  a  jency  may  engage  in  the 
collectioi   activities  described  in 
paragrap  i  (b)(7)  of  this  section  in  lieu  of 
the  activities  described  in  paragraphs 
(b)(6)  (iii  through  (vi)  of  this  section.  If, 
after  initi  Jting  wage  garnishment 
procedur  >s,  the  agency  terminates  those 
procedur  js  for  a  particular  borrower,  the 
agency  si  all.  within  30  days,  commence 
collectioi  1  efforts  at  least  as  forceful  as 
those  des:ribed  in  paragraphs  (b)(6)  (iii) 
through  ( ui)  of  this  section.  The 
agency's  :ollection  efforts  shall  begin 
with  the  1  ame  collection  activities  as 
those  tha  immediately  preceded  the 
initiation  of  garnishment  procedures,  or. 
if  no  coll  (ction  activities  had  been 
performei,  the  agency  shall  begin  with 
the  activities  described  in  paragraph 
(b)(6)(iii)  of  this  section,  except  that  the 
agency  m  ay  engage  in  the  collection 
activities  described  in  paragraph  (b)(7) 
of  this  se  :tion  in  lieu  of  the  activities 


JMI 


described  in  paragraphs  (b)(6)  (iii) 
through  (vi)  of  this  section. 

•  •        •        •        • 

(iii)  One-45  days:  During  this  period, 
the  agency  shall — 

(AfSend  to  the  borrower  the  written 
notice  described  in  paragraph  (b)(5)(ii) 
of  this  section,  or  a  written  notice 
stating  that  the  agency  may  garnish  the 
borrower's  wages  to  collect  the  amount 
that  the  borrower  owes  plus  related 
collection  costs;  and 

•  •        *        •        • 

(iv)  46-180  days:  During  this  period 
the  agency  shall — 

•  *        *        •        • 

(B)  Send  at  least  three  written  notices 
to  the  borrower  forcefully  demanding 
that  the  borrower  immediately 
commence  repayment  of  the  loan,  and 
informing  the  borrower  that  the  default 
has  been  reported  to  all  national  credit 
bureaus  (if  that  is  the  case)  and  that  the 
borrower's  credit  rating  may  thereby 
have  been  damaged.  The  final  notice 
also  must  indicate  that  it  is  the  final 
notice  the  borrower  will  receive  before 
the  agency  will  take  more  forceful 
action,  including  the  initiation  of 
procedures  to  garnish  the  borrower's 
wages  or  instituting  a  civil  suit  to 
compel  repayment  of  the  amount  that 
the  borrower  owes  plus  related 
collection  costs. 

•  •        •        •        » 

(vii)  181-545  days: 

(A)  Except  as  provided  in  paragraphs 
(b)(6)(vii)(B),(C).and(D)ofthis 
section,  during  this  period,  but  ndt 
sooner  than  30  days  after  sending  the 
notice  described  in  paragraph  (b)(5)(vi) 
of  this  section,  the  agency  shall  garnish 
the  borrower's  wages  or  institute  a  civil 
suit  against  the  borrower  for  repayment 
of the  loan. 

(B)  Except  as  provided  in  paragraph 
(b)(6)(vii)(C)  of  this  section,  in  the  case 
of  a  loan  that  was  assigned  to  the 
Secretary  prior  to  the  545th  day  and 
returned  to  the  agency  less  than  180 
days  prior  to  the  545th  day,  the  agency 
has  180  days  from  the  date  it  receives 
the  returned  loan  to  garnish  the 
borrower's  wages  or  institute  a  civil  suit. 

(C)  Except  as  provided  in  paragraph 
(b)(6)(vii)(D)  of  this  section,  in  the  case 
of  a  loan  not  assigned  to  the  Secretary, 
during  this  period,  but  not  sooner  than 
30  days  after  sending  the  final  notice 
described  in  paragraph  (b)(6)(iv)  of  this 
section,  the  agency  shall  garnish  the 
borrower's  wages  or  institute  a  civil  suit 
against  the  borrower  by  the  225th  day 
unless  that  loan  is  subsequently 
assigned  to  the  Secretary  by  the 
deadline  for  the  next  available 
opportunity  to  collect  by  Internal 
Revenue  Service  (IRS)  tax  rehind  offset. 


or  a  payment  is  received  from  the 
borrower  fewer  than  120  days  before  the 
deadline  for  the  next  available 
opportunity  to  collect  by  IRS  tax  refund 
onset. 

•  •        •        •        • 

(xii)  Not  later  than  10  days  after  its 
receipt  of  information  indicating  that  it 
does  not  know  the  current  address  of  a 
borrower  on  a  loan  on  which  the  agency 
has  neither  declined  to  sue  under 
paragraph  (b)(6)(vii)(D)  of  this  section 
nor  discontinued  semi-annual  inquiries 
under  paragraph  (b)(6)(x)  of  this  section, 
or  the  60th  day  af^er  its  payment  of  a 
default  claim  on  the  loan,  whichever  is 
later,  the  agency  shall  attempt  diligently 
to  locate  the  borrower  through  the  use 
of  all  available  skip-tracing  techniques, 
including,  but  not  limited  to,  any  skip- 
tracing  assistance  available  from  the 
IRS,  credit  bureaus,  and  state  motor 
vehicle  departments.  A  guaranty  agency 
shall  use  any  information  provided  by  a 
school  about  a  borrower's  location  in 
conducting  skip-tracing  activities. 

•  •        •        •        • 

(10)  Administrative  Garnishment,  (i) 
If  a  guaranty  agency  decides  to  garnish 
the  disposable  pay  of  a  borrower  who  is 
not  making  payments  on  a  loan  held  by 
the  agency,  on  which  the  Secretary  has 
paid  a  reinsurance  claim,  it  shall  do  so 
in  accordance  with  the  following 
procedures: 

(A)  The  employer  shall  deduct  and 
pay  to  the  agency  from  a  borrower's 
wages  an  anu>unt  that  does  not  exceed 
10  percent  of  the  borrower's  disposable 
pay  for  each  pay  period,  or  the  amount 
permitted  by  15  U.S.C.  1673,  unless  the 
borrower  provides  the  agency  with 
written  consent  to  deduct  a  greater 
amount.  For  this  purpose,  the  term 
"disposable  pay"  means  that  part  of  the 
borrower's  compensation  from  an 
employer  remaining  after  the  deduction 
of  any  amounts  required  by  law  to  be 
withheld. 

(B)  At  least  30  days  before  the 
initiation  of  garnishment  proceedings, 
the  guaranty  agency  shall  mail  to  the 
borrower's  last  known  address,  a  written 
notice  of  the  nature  and  amount  of  the 
debt,  the  intention  of  the  agency  to 
initiate  proceedings  to  collect  the  debt 
through  deductions  from  pay,  and  an 
explanation  of  the  borrower's  rights. 

(C)  The  guaranty  agency  shall  offer 
the  borrower  an  opportunity  to  inspect 
and  copy  agency  records  related  to  the 
debt. 

(D)  The  guaranty  agency  shall  offer 
the  borrower  an  opportunity  to  enter 
into  a  written  repayment  agreement 
with  the  agency  under  terms  agreeable 
to  the  agency. 


(E)  The  guaranty  agency  shall  offer  the 
borrower  an  opportunity  for  a  hearing  in 
accordance  with  paragraph  (b)(10)(i)U) 
of  this  section  concerning  the  existence 
or  the  amount  of  the  debt  and,  in  the 
case  of  a  borrower  whose  repayment 
schedule  is  established  other  than  by  a 
written  agreement  under  paragraph 
(b)(10)(i)(D)  of  this  section,  the  terms  of 
the  repayment  schedule. 

(F)  The  guaranty  agency  shall  sue  any 
employer  (including  a  borrower  who  is 
self-employed)  for  any  amount  that  the 
employer,  after  receipt  of  the 
garnishment  notice  provided  by  the 
agency  under  paragraph  {b)(10)(i)(H)  of 
this  section,  fails  to  withhold  from 
wages  owed  and  payable  to  an  employee 
under  the  employer's  normal  pay  and 
disbursement  cycle. 

(G)  The  guaranty  agency  may  not 
garnish  the  wages  of  a  borrower  whom 
it  knows  has  beien  involuntarily 
separated  from  employment  until  the 
borrower  has  been  reemployed 
continuously  for  at  least  12  months. 

(H)  Unless  the  guaranty  agency 
receives  information  that  the  agency 
believes  justifies  a  delay  or  cancellation 
of  the  withholding  order,  it  shall  send 
a  withholding  order  to  the  employer 
within  20  days  after  the  borrower  fails 
to  make  a  timely  request  for  a  hearing, 
or,  if  a  timely  request  for  a  hearing  is 
made  by  the  borrower,  within  20  days 
after  a  final  decision  is  made  by  the 
agency  to  proceed  with  garnishment. 

(I)  "The  notice  given  to  the  employer 
under  paragraph  (b)(10)(i)(H)  of  this 
section  must  contain  only  the 
information  as  may  be  necessary  for  the 
employer  to  comply  with  the 
withholding  order. 

(J)  The  guaranty  agency  shall  provide 
a  hearing,  which,  at  the  borrower's 
option,  may  be  oral  or  written,  if  the 
borrower  submits  a  written  request  for 
a  hearing  on  the  existence  or  amount  of 
the  debt  or  the  terms  of  the  repa>-ment 
schedule.  An  oral  hearing  may,  at  the 
borrower's  option,  be  conducted  either 
in-person  or  by  telephone  conference. 
All  telephonic  charges  must  be  the 
responsibility  of  the  guaranty  agency. 

(K)  If  the  borrower's  written  request  is 
received  by  the  guaranty  agency  on  or 
before  the  15th  day  following  the 
borrower's  receipt  of  the  notice 
described  in  paragraph  (b)(10)(i)(B)  of 
this  section,  the  guaranty  agency  may 
not  issue  a  withholding  order  until  the 
borrower  has  been  provided  the 
requested  hearing.  The  guaranty  agency 
shall  provide  a  hearing  to  the  borrower 
in  sufficient  time  to  permit  a  decision, 
in  accordance  with  the  procedures  that 


the  agency  may  prescribe,  to  be 
rendered  within  60  days. 

(L)  If  the  borrower's  written  request  is 
received  by  the  guaranty  agency  after 
the  15th  day  following  the  borrower's 
receipt  of  the  notice  described  in 
paragraph  (b)(10)(i)(B)  of  this  section, 
the  guaranty  agency  shall  provide  a 
hearing  to  the  borrower  in  sufficient 
time  that  a  decision,  in  accordance  with 
the  procedures  that  the  agency  may 
prescribe,  may  be  rendered  within  60 
days,  but  may  not  delay  issuance  of  a 
withholding  order  unless  the  agency 
determines  that  the  delay  in  filing  the 
request  was  caused  by  factors  over 
which  the  borrower  had  no  control. 

(M)  A  hearing  may  not  be  conducted 
by  an  individual  under  the  superv  isiuu 
or  control  of  the  head  of  the  guaranty 
agency,  except  that  an  agency  mav 
appoint  an  administrative  law  judge  to 
conduct  the  hearing. 

(N)  The  hearing  official  shall  issue  a 
final  written  decision  at  the  earliest 
practicable  date,  but  not  later  than  60 
days  after  the  guaranty  agency's  receipt 
of  the  borrower's  hearing  request. 

(O)  As  specified  in  section  4R8A(a)(8) 
of  the  HEA,  the  borrower  may  seek 
judicial  relief,  including  punitive 
damages,  if  the  employer  discharges, 
refuses  to  employ,  or  takes  disciplinary 
action  against  the  borrower  due  to  the 
issuance  of  a  withholding  order. 

(ii)  References  to  "the  borrower"  in 
this  paragraph  include  all  endorsers  on 
a  loan. 

•  •        •        •        • 

6.  Section  682.411  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

S  682.41 1    Due  diligence  by  lenders  In  the 
collection  of  guaranty  agency  leans. 

•  •        *        *        • 

(d)  1 1-180  days  delinquent  (1 1-240 
days  delinquent  for  a  loan  repayable  in 
installments  less  frequent  than 
monthly). 

•  •        •        •        • 

(2)  At  least  two  of  the  collection 
letters  required  under  paragraph  (d)(1) 
of  this  section  must  warn  the  borrower 
that  if  the  loan  is  not  jpaid.  the  lender 
will  assign  the  loan  to  the  guaranty 
agency  that,  in  turn,  will  report  the 
default  to  all  national  credit  bureaus, 
and  that  the  agency  may  institute  a 
proceeding  to  garnish  the  borrower's 
wages  and  bring  suit  against  the 
borrower  to  compel  repayment  of  the 
loan. 

•  •        •        •        • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-482&-8] 

Proposed  General  NPDES  Permit  for 
Placer  Mining  in  Alaska 

AGENCY:  Environmental  Protection 

Agency.  Region  10. 

ACTION:  Notice  of  a  proposed  general 

permit. 

SUMMARY:  This  proposed  general  permit 
is  intended  to  regulate  placer  mining 
activities  in  the  state  of  Alaska.  EPA. 
Region  10  has  issued  almost  identical 
individual  permits  to  these  facilities  in 
the  past  and  intends  to  relieve  some  of 
the  administrative  burden  of  issuing 
individual  permits  by  issuing  this 
general  permit.  When  issued,  the 
proposed  permit  will  establish  effluent 
limitations,  standards,  prohibitions  and 
other  conditions  on  discharges  from  the 
covered  facilities.  These  conditions  are 
based  on  existing  national  effluent 
guidelines  and  material  contained  in  the 
administrative  record.  A  description  of 
the  basis  for  the  conditions  and 
requirements  of  the  proposed  general 
permit  is  given  in  the  fact  sheet 
published  below. 
DATES: 

Public  Comment  Period:  Interested 
persons  may  submit  comments  on  the 
draft  general  permit  to  EPA.  Region  10 
at  the  address  below.  Comments  mu.st 
be  received  in  the  regional  o^ice  by 
February  14. 1994. 

Public  Hearing:  Public  hearings  on 
the  permit  conditions  are  scheduled  in 
Anchorage  and  Fairbanks.  The 
Anchorage  hearing  will  be  held  on 
February  7. 1994.  at  the  Federal 
Building.  222  W  7th.  room  137.  from 
6:30  pm  until  all  persons  have  been 
heard.  The  Fairbanks  hearing  will  be 
held  on  February  9,  1994  at  the 
Fairbanks  North  Star  Borough  (Noel 
Wien)  Library.  1215  Cowles  Street,  also 
from  6:30  pm  until  all  persons  have 
been  heard.  Persons  interested  in 
obtaining  information  on  the  hearings 
should  contact  Cindi  Godsey  at  the 
address  below. 

Bequest  for  Coverage:  Written  request 
for  coverage  and  authorization  to 
discharge  under  the  general  permit  shall 
be  provided  to  EPA.  Region  10.  as 
described  in  Part  LE.  of  the  draft  permit. 
Authorization  to  discharge  requires 
wTitten  notification  from  EPA  that 
coverage  has  been  granted  and  that  a 
specific  permit  number  has  bsen 
assigned  to  the  operation. 
ADDRESSES:  Comments  on  the  proposed 
general  permit  should  be  sent  to  Cindi 
Godsey:  U.S.  EPA.  Region  10;  1200 


Sixth  Avenufe  WD-1 34;  Seattle. 

Washington  68101. 

FOR  FURTHErIiNFORMATION  CONTACT: 

Cindi  Godsey  at  the  Seattle  address 

above  or  by  I  ^lephone  at  (206)  553- 

1755. 

SUPPt.EMENT)  RY  INFORMATION: 

Executive  Oi  der  12866 

The  Office  of  Management  and  Budget 
has  exempte  1  this  action  from  the 
review  requi  ■ements  of  Executive  Order 
12866  pursu  mt  to  section  6  of  that 
order. 

Regulatory  I  lexibility  Act 

After  revie  w  of  the  facts  presented  in 
the  notice  pi  nted  above.  I  hereby  certify 
pursuant  to    le  provision  of  5  U.S.C. 
605(b)  that  t  lis  general  NPDES  permit 
will  not  hava  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  th  j  permit  reduces  a 
significant  ai  ministrative  burden  on 
regulated  soi  irces. 

Dated:  )anu(  ry  7.  1994. 
Qiarles  E.  Fin  Hey, 

Director.  Wate  'Division. 


FACT  SHEET 

United  States 
Agency,  Red^i 


invironmentai  Protection 
on  10, 1200  Sixth  Avenue, 
Seattle.  Washington  98101.  (206) 


for  Placer  Miners  No.:  AKG- 


WD-134. 
553-1214. 

General  Permi : 
37-0000 

Proposed  Isi  nance  of  a  General 
National  Polutant  Discharge 
Elimination  System  (NPDES)  Permit  To 
Discharge  Pollutants  Pursuant  to  the 
Provisions  of  the  Clean  Water  Act 
(CWA)  for  Alaska  Placer  Miners 
(Except  Th«  e  Identified  in  Part  III  of 
This  Fact  Sh  set) 

This  fact  s  leet  includes  (a)  the 
tentative  det  jrmination  of  the 
Environmen  al  Protection  Agency  (EPA) 
to  issue  the  |  ermit.  (b)  information  on 
public  comment,  public  hearings  and 
appeal,  (c)  tlje  description  of  the 
industry  and  proposed  discharges,  (d) 
other  condit  ons  and  requirements. 

Persons  w  shing  to  comment  on  the 
tentative  det  irminations  contained  in 
the  proposed  general  permit  may  do  so 
before  the  expiration  date  of  the  Public 
Notice.  All  written  comments  should  be 
submitted  toJEPA  as  described  in  the 
Public  Comijients  Section  of  the 
attached  Public  Notice. 

After  the  oxpiration  date  of  the  Public 
Notice,  the  Director,  Water  Division. 
will  make  a  linal  determination  with 
respect  to  issuance  of  the  permit.  The 
tentative  determination  contained  in  the 
proposed  general  permit  will  become 
final  conditi  >ns  if  no  substantive 
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comments  are  received  during  public 
comment  period. 

The  permit  will  become  effective  30 
days  after  th&  final  determination  is 
made,  unless  a  request  for  an 
evidentiary  hearing  is  submitted  within 
30  days  after  receipt  of  the  final 
determination.  An  evidentiary  hearing 
request  must  meet  all  the  requirements 
of  40  CFR  124.74  and  set  forth  material 
issues  of  fact  relevant  to  the  permit 
issuance.  The  proposed  NPDES  general 
permit  and  other  related  documents  are 
on  file  and  may  be  inspected  and  copies 
made  at  the  above  address  any  time 
between  8:30  a.m.  and  4  p.m..  Monday 
through  Friday.  Copies  and  other 
information  may  be  requested  by 
writing  to  EPA  at  the  above  address  to 
the  attention  of  the  Water  Permits 
Section,  or  by  calling  (206)  553-8332. 
This  material  is  also  available  from  the 
EPA  Alaska  Operations  Office,  room 
537.  Federal  Building.  222  West  7th 
Avenue,  Anchorage.  Alaska  99513-7588 
or  Alaska  Operations  Office.  410 
Willoughby  Avenue,  suite  100.  )uneau. 
Alaska  99801  or  the  Alaska  Department 
of  Environmental  Conservation. 
Northern  Regional  Office.  610 
University  Avenue.  Fairbanks.  Alaska 
99709. 

Technical  Information 

/.  Background  Information 

A.  Permit  Coverage 

1.  General  Permit,  a.  Section  301(a)  of 
the  CWA  provides  that  the  discharge  of 
pollutants  is  unlawful  except  in 
accordance  with  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit.  Although  such  permits  have 
been  issued  to  individual  dischargers. 
EPA's  regulations  do  authorize  the 
issuance  of  "general  permits"  to 
categories  of  discharges  (40  CFR  122.28) 
when  a  number  of  point  sources  are: 

(1)  Located  within  the  same 
geographic  area  and  warrant  similar 
pollution  control  measures; 

(2)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(3)  Discharge  the  same  types  of 
wastes; 

(4)  Require  the  same  effluent 
limitations  or  operating  conditions: 

(5)  Require  the  same  or  similar 
monitoring  requirements;  and 

(6)  In  the  opinion  of  the  Director.  art» 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits. 

b.  Like  individual  permits,  a  violation 
of  a  condition  contained  in  a  general 
permit  constitutes  a  violation  of  the  Art 
and  subjects  the  owner  or  operator  of 
the  permitted  facility  to  the  penalties 
specified  in  section  309  of  the  Act. 


c.  A  Notice  of  Intent  (NOI)  to  be 
rxivered  under  this  General  Permit  is 
required  (40  CFR  122.28(bM2Mi)).  The 
requirements  are  outlined  in  Part  I.E  of 
the  permit.  An  Annual  Placer  Mining 
Application  would  be  acceptable  if  it 
contains  all  the  items  specified  in  the 
p>enntt. 

d.  Coverage  under  this  permit  will 
expire  five  (5)  years  from  the  date  of 
issuance.  It  is  EPA's  position  (40  CFR 
122.28(bHl))  that  an  expired  general 
permit  continues  in  force  and  effect 
until  a  new  general  permit  is  issued. 
Only  those  facilities  authorized  to 
discharge  under  the  expiring  general 
permit  and  submit  an  NO!  90  days  prior 
to  the  expiration  of  this  general  permit 
are  covered  by  the  continued  permit. 

,  2.  Types  of  Placer  Mine  Operations 
Covered  by  the  Permit.  EPA  is  proposing 
to  issue  a  General  NPDES  permit  for 
Alaska  placer  mining  operations  which 
are  facilities  that  mine  and  process  gold 
placer  ores  using  gravity  separation 
methods  to  recover  the  gold  metal 
contained  in  the  ore.  This  permit 
applies  to  all  open-cut  and  mechanical 
dredge  (not  suction  dredges)  gold  placer 
mines  except  those  open-cut  mii>es  that 
mine  less  than  1.500  cubic  yards  of 
placer  ore  per  mining  season  and 
dredges  that  remove  less  than  50,000 
cubic  yards  of  placer  ore  per  mining 
season.  These  operations  are  covered  by 
the  effluent  guidelines  and  described  in 
40  CFR  440.140(b).  EPA  has  completed 
a  literature  research  project  considering 
the  environmental  effects  of  all  suction 
dredge  operation  and  potential  controls 
that  could  be  placed  on  them.  Based  on 
this  research,  EPA  has  concluded  that 
suction  dredges  with  intake  hoses  of 
greater  than  4  inches  will  be  covered  by 
this  permit. 

Operations  utilizing  hydraulic 
removal  of  overburden  are  covered  by 
this  permit. 

This  permit  does  not  authorize 
discharges  resulting  from  benefidation 
methods  utilizing  cyanidation,  froth 
flotation,  heap  or  vat  leaching  and 
mercury  amalgamation. 

3.  Limitations  on  Coverage.  Many 
streams  and  stream  reaches  in  Alaska 
have  been  designated  as  part  of  the 
federal  wild  and  scenic  rivers  system  or 
as  a  Conservation  System  Unit  (CSU)  by 
the  federal  government.  Additional 
conditions  may  be  reqiiired  by  the 
Alaska  Department  of  Fish  and  Game  in 
resident  and  anadromous  fish  streams. 
"The  Atlas  to  the  Catalog  of  Waters 
Important  for  Spawning.  Rearing  or 
Migration  of  Anadromous  Fish"  Usts  the 
streams  in  the  State  which  require  a 
Habitat  permit  from  the  Alaska 
Department  of  Fish  md  Game.  Because 
this  permit  does  not  relieve  a  permittee 


of  the  requirements  of  other  applicabie 
federal,  state  or  local  laws,  permittees 
should  contact  the  appropriate  state  or 
federal  agencies  to  inquire  about 
additional  permits  that  may  be  required. 

4.  Individual  Permits.  Owners  or 
operators  authorized  by  a  general  permit 
may  be  excepted  from  coverage  by  a 
general  permit  by  applying  to  the 
Director  of  the  NPDES  program  for  an 
individual  permit.  This  request  may  be 
made  by  submitting  an  NPDES  permit 
application,  together  with  supporting 
documentation  for  the  request  no  later 
than  90  days  after  publication  by  EPA 
of  the  final  general  permit  in  the 
Federal  Register,  or  180  days  prior  to 
the  commencement  of  operation  of  a 
new  source  or  new  discharger.  The 
Director  may  require  any  person 
authorized  by  a  general  permit  to  apply 
for  and  obtain  an  individual  permit,  or 
any  interested  person  may  petition  the 
Director  to  take  this  action.  The  Director 
may  consider  the  issuance  of  individual 
permits  when: 

a.  The  single  discharge  or  the 
cumulative  number  of  discharges  is/are 
a  significant  contributor  of  pollution; 

b.  The  discharger  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
general  permit; 

c.  A  change  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicable  to  the  point 
source; 

d.  Effluent  limitations  guidelines  are 
subsequently  promulgate  for  the  point 
sources  covered  by  the  general  permit; 

e.  A  Water  Quality  Management  plan 
containing  requirements  applicable  to 
such  point  sources  is  approved;  or 

i.  The  requirements  listed  in  the 
previous  paragraphs  are  not  met. 

B.  Description  of  the  Industry 

1.  Mechanical  Operations  {Traditional 
Sluicing).  Placer  mining  involves  the 
mining  and  extraction  of  gold  or  other 
heavy  metals  and  minerab  primarily 
from  alhivial  deposits.  These  deposits 
may  be  in  existing  stream  beds  or 
ancient  often  buried  stream  deposits,  i.e. 
paleo  or  fossil  placers.  Many  Alaskan 
placer  deposits  consist  of 
unconsolidated  clay,  sand,  gravel, 
cobble  and  boulders  that  contain  very 
small  amounts  of  native  gold  or  other 
precious  metals.  Most  are  stream 
deposits  and  occur  along  present  stream 
valleys  or  on  benches  (»-  terraces  above 
existing  streams.  Beach  placer  deposits 
have  been  and  continue  to  be  important 
producers  in  Alaska.  These  deposits, 
most  notabieTiaer  Nome,  include  both 
submerged  ann  elevated  beach  placer 
deposits.         ' 


Essential  components  of  placer 
mining  include  overburden  removal, 
mining  of  the  gold  placer  gravels  and 
processing  (gold  recovery). 

a.  Overburden  Bemoval.  Various  types 
of  overburden  inchide  barren  alhivial 
gravels,  broken  slide  rock  or  glacial 
deposits.  In  some  parts  of  Alaska  the 
pay  gravels  are  overlaid  by  sihy, 
organic-rich  deposits  of  barren,  frozen 
material  generally  comprised  of  wiitd- 
biown  particles  (loess).  Particularly  high 
ice  content  is  common.  Moat  facilities 
utilize  mechanical  methods  (or  removal 
of  overburden  because  they  generally 
use  the  same  excavating  equipment  for 
mining. 

Overourden  can  also  be  removed  by 
hydrauUcking.  HydnuUdiing  consists 
of  the  loosening  of  material  1^  water 
delivered  under  pressure  through  a 
hydrauUc  giant  (roonitor).  The  material 
then  flows,  usually  bv  gravity,  to  the 
sluice  box  if  the  overourden  is  to  be 
processed  with  the  mineral  bearing 
material  below.  Overtmrden  consisting 
of  barren  material  may  be  directed  away 
from  the  sluice  box  so  that  only  mineral 
bearing  material  is  processed  in  the 
sluice. 

b.  Mining  Methods.  Placer  mining 
methods  range  from  dredging  systems  to 
open-cut  mining.  Etoedging  systems  are 
classified  as  hydraulic  or  mechanical, 
depending  on  the  methods  of  digging.  A 
floating  dredge  consists  of  a  supporting 
hull  with  a  mining  control  system, 
excavating  and  lifting  mechanism,  gold 
recovery  circuits,  and  waste  disposal 
system.  They  are  all  designed  to  work  as 
a  unit  to  dig,  classify,  beneficiate  ores 
and  dispose  of  waste.  Suction  dredges, 
the  most  common  hydraulic  dredging 
system,  are  quite  popular  in  Alaska  with 
the  small  or  recreational  gold  placer 
miner. 

A  bucket-line  dredge  has  been  the 
traditional  gold  placer  mechanical 
dredging  tool  in  Alaska.  Excavatioit 
equipment  consists  of  a  chain  of 
buckets,  traveling  continuously  around 
a  truss  or  plate-girder  ladder,  that  scoop 
up  a  load  as  they  are  forced  against  the 
mining  face  while  pivoting  around  the 
lower  tumbler  and  then  dump  as  they 

!>ivot  around  the  upper  tumbler.  The 
adder  is  raised  or  lowered  as  required 
by  a  large  hoisting  winch  throu^  a 
system  of  cables  and  sheaves.  About  six 
placer  miners  operate  bucket-line 
dredges  in  Alaska. 

c.  ftiocessjng  Methods.  A  large 
percentage  of  the  present  gold  placer 
mining  operations  use  some  type  of 
sluice  box  to  perform  the  primary 
processing  function,  benefidation.  An 
increasing  number  of  jig  plants  are  also 
being  used.  Many  operations  make  use 
of  feed  size  classification  which 
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involves  the  physical  separation  of  large 
rocks  and  boulders  from  smaller 
materials  such  as  gravel  and  sand.  The 
object  of  classification  is  to  prevent  the 
processing  of  large-sized  material  which 
is  unlikely  to  contain  gold  values. 
Commonly  used  classiHcation 
equipment  includes:  grizzlies,  trommels 
and  static  or  vibrating  screens.  The  most 
common  gold  recovery  method  is 
sluicing.  A  sluice  is  a  long,  sloped 
trough  into  which  water  is  directed  to 
effectuate  separation  of  gold  from  ore.  A 
slurry  of  v/ater  and  ore  flows  down  tlie 
sluice  and  the  gold,  due  to  its  relatively 
high  density,  is  trapped  in  riffles  along 
the  sluice. 

2.  Suction  Dredging.  A  suction  dredge 
is  a  mechanical  device  which  floats  on 
the  stream  surface  and  which  pumps 
stream  water  and  stream  bed  material 
through  a  suction  intake  conduit  to  a 
sluice  box  from  which  gold  or  other 
minerals  may  be  recovered. 

The  discharge  from  suction  dredges 
consists  totally  of  stream  water  and  bed 
material.  These  discharges  are  becoming 
numerous  in  the  state.  The  discharge 
limits  and  monitoring  requirements  are 
identical  for  the  majority  of  these 
discharges.  This  category  of  discharges 
meets  the  qualifications  of  40  CFR 
122.59  for  the  issuance  of  General 
Discharge  Permits.  This  general 
discharge  permit  will  expedite 
processing  the  numerous  applications 
and  provide  the  same  regulatory 
controls  over  the  discharges  as  an  . 
individual  permit  would. 

//.  Effluent  Characteristics 

Discharges  from  placer  mining 
operations  consist  of  water  and  the 
naturally  occurring  materials  found  in 
the  alluvial  deposits  (e.g.  sand,  silt,  clay, 
trace  minerals  and  metals,  etc.).  Some  of 
the  elements  measured  in  placer  mine 
effluent  are  derived  principally  from 
sulfide,  oxide,  carbonate,  and  silicate 
mineral  species,  and  include  antimony, 
arsenic,  cadmium,  copper,  iron,  lead, 
mercury,  nickel,  silver,  and  zinc.  Most 
of  these  parameters  are  found  in  trace 
amounts  and  are  of  little  significance. 

Based  on  review  of  sampling  data 
collected  by  EPA  and  upon  evaluation 
of  Alaska  Water  Quality  Standards 
(WQS),  EPA  has  concluded  that  the 
pollutants  of  primary  concern  are 
settleable  solids,  turbidity,  and  arsenic. 
Arsenic  is  the  only  toxjc  pollutant  of 
concern  due  to  its  naturally  occurring 
abundance  in  most  Alaskan  soils. 

///.  Basis  for  Effluent  Limitations 

A.  Background 

Effluent  limits  required  in  this  permit 
for  the  control  of  pollutants  are 
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publisl  jd  in  40  CFR  part  440.  Subpart 
M — Go  d  Placer  Mine  Subcategory, 
which  was  promulgated  May  24,  1988. 
in  53  Fit  18764.  Additional  information 
regardii^g  the  basis  for  establishing  the 
effjuenti  limits  is  summarized  in  the 
EPA  publication  titled  "Development 
Document  for  Effluent  Limitations 
Guidelihes  and  New  Source 
Perfom  ance  Standards  for  the  Ore 
Mining  and  Dressing  Point  Source 
Categor  f — Gold  Placer  Mine 
SubcaU  gory"  (May  1988). 

This  inal  rule  establishes  effluent 
limitati  )ns  guidelines  and  standards 
based  o  i  the  best  practicable  control 
technol  >gy  currently  available  (BPT), 
the  besi  available  technology 
econon!  ically  achievable  (BAT),  and 
new  SOI  rce  performance  standards 
(NSPS)  lased  on  the  best  available 
demon!  trated  technology.  The  BAT  and 
NSPS  11  mitations  represent  the 
minimum  technology  required  to  be  in 
place  fdr  all  placer  mining  operations 
coverec  under  40  CFR  part  440,  subpart 
M. 

Sectii  m  402(o)  of  the  Act  stipulates 
that  NP  DES  permits  may  not  be  reissued 
to  conts  in  effluent  limitations  that  are 
less  stri  ngent  than  comparable  water 
quality  standards  and  technology  based 
efflueni  limitations  in  the  previous 
permit.  EPA  has  determined  that  this 
general  permit  complies  with  these  anti- 
backsliiing  provisions  of  the  Act. 

B.  Technology-Based  Limitations 

1.  Mxhanical  Operations.  The  CWA 
require^  industries  to  apply  treatment 
technology  representing  BAT  that  is 
econonjically  achievable.  The  BAT 
requirejnents  specify  the  use  of  settling 
ponds  plus  total  recirculation  of  process 
wastewater  as  the  selected  treatment 
technology.  However,  the  regulation 
does  al  ow  the  discharge  of  incidental 
waters  including  waters  that  enter  a 
mine  tf  rough  precipitation,  snow  melt, 
drainag  i  water,  ground  water 
infiltration  and  the  melting  of 
permafi  ost)  which  have  commingled 
with  pr  x;ess  waters,  provided  that  these 
inciden  tal  waters  are  in  excess  of  the 
make-u  >  water  required,  are  treated  in 
settling  ponds  and  do  not  exceed  0.2 
ml/l  se  tleable  solids  prior  to  discharge. 

For  t  le  purpose  of  tnis  permit, 
dischar  jed  wastewater  consists  of 
incider  tal  waters  commingled  with 
process  waters  used  to  move  the  ore  to 
and  thr  jugh  the  beneficiation  process, 
water  u  sed  to  aid  in  classification,  and 
water  u  &ed  in  gravity  separation. 
Pursuai  It  to  40  CFR  440.143,  BAT 
require  nents  are  as  follows: 

a.  Th ;  concentration  of  settleable 
solids  i  1  wastewater  discharged  from  an 
open-ci  It  mine  plant  or  a  dredge  plant 
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site  must  not  exceed  an  instantaneous 
maximum  of  0.2  ml/1. 

b.  The  volume  of  wastewater  which 
may  be  discharged  from  an  open-cut 
mine  plant  or  dredge  plant  site  must  not 
exceed  the  volume  of  infiltration, 
drainage  and  mine  drainage  waters 
which  is  in  excess  of  the  make-up  water 
required  for  o[>eration  of  the 
beneficiation  process. 

These  technology-based  requirements 
are  specified  in  Parts  ILA.l.a.  and  b.  of 
the  proposed  permit. 

The  effect  of  requirement  n.A.2.  of  the 
proposed  permit  is  to  prohibit  the 
discharge  of  any  wastewater  during 
periods  when  new  water  is  allowed  to 
enter  the  plant  site. 

C.  Water  Quality  Based  Limits 

In  addition  to  the  BAT  effluent 
limitations,  the  permit  includes  effluent 
limitations  which  are  required  to  ensure 
compliance  with  WQS  (Alaska 
Regulations  18  AAC  70).  These 
standards  vary  with  the  beneficial  use 
they  are  established  to  protect.  In  water 
bodies  with  more  than  one  designated 
beneficial  use,  the  more  restrictive 
criteria  apply. 

The  WQS  protect  most  fresh  water 
sources  for  use  in  drinking,  agriculture, 
aquaculture  and  industrial  water 
supply,  contact  and  secondary 
recreation,  and  the  growth  and 
propagation  offish,  shellfish,  and  other 
aquatic  life  (Alaska  Regulations  18  AAC 
70.050).  All  permits  being  issued  in  this 
round  of  permitting  must  protect  for  all 
the  above  uses. 

EPA  has  concluded,  based  on  review 

of  the  WQS  and  available  sampling  data, 

that  the  parameters  of  turbidity  and 

arsenic  must  be  limited  in  order  to  meet 

the  State  WQS.  Also,  the  sediment 

standard  must  be  applied  to  discharges 

from  operations  utilizing  the  hydraulic 

removal  of  overburden.  The  arsenic, 

turbidity  and  sediment  limits  were 

established  pursuant  to  section 

301(b)(1)(C)  of  the  CWA.  which  requires 

imposition  of  "*  *  *  any  more  stringent 

limitation,  including  those  necessary  to 

meet  water  quality  standards,  *  *  *  or 

required  to  implement  any  applicable 

water  quality  standard  established 

pursuant  to  this  Act."  The  NPDES 

regulations,  at  40  CFR  122.44(d),  require 

NPDES  permits  to  include  conditions  to 

"Achieve  water  quality  standards 

established  under  section  303  of  CWA 
•  •  •  •• 

1.  Turbidity:  a.  Mechanical  and        ** 
Hydraulic  Removal  of  Overburden 
According  to  the  WQS,  the  most 
restrictive  turbidity  criteria  applies  to 
fresh  water  sources  classified  for  water 
contact  recreation  uses.  These  criteria 
(18  AAC  70.020(b)(l)(B)(i)(4))  state  that 


turbidity  *   *   *  "Shall  not  exceed  5 
NTU  above  natural  conditions  when  the 
natural  turbidity  is  50  NTU  or  less;  and 
more  than  10%  increase  in  turbidity 
when  the  natural  condition  is  more  than 
50  NTU,  not  to  exceed  a  maximum 
inctease  of  15  NTU."  The  proposed 
draft  permit  contains  a  turbidity  limH 
that  would  assure  compliance  with 
water  quality  standards  under  worst 
case  conditions.  That  is,  the  turbidity  in 
the  effluent  must  not  exceed  5  NTUs 
above  the  background  turbidity  level  in 
the  receiving  stream.  This  condition 
accounts  for  naturally  occurring 
turbidity  in  the  receiving  water  and 
allows  the  effluent  to  contain  an 
additional  5  NTUs  of  turbidity  where 
the  receiving  water  is  naturally  turbid. 
The  permit  condition  does  not  account 
for  those  situations  where  naturally 
occurring  turbidity  would  allow  an 
increase  of  up  to  15  NTUs,  nor  does  it 
account  for  the  dilution  effects  of  the 
receiving  stream.  The  reason  for 
assuming  worst  case  conditions  is  that 
EPA  does  not  have  current  site-specific- 
information  to  establish  end-of-pipe 
limitations  for  each  of  the  permits  being 
processed. 

Ahhough  worst  case  conditions  are 
assumed  in  the  proposed  draft  permit, 
EPA  will  consider  modifying  the  NTU 
limitation  to  account  for  the  dilution 
effects  of  the  receiving  stream.  EPA's 
approach  in  setting  higher  turbidity 
limitations  is  dependent  upon  receipt  of 
the  NOI  with  information  from  the 
permittee  or  from  the  Alaska 
Department  of  Natural  Resources 
(ADNR)  acting  on  behalf  of  the 
permittee  demonstrating  that  the 
dilution  effect  of  the  receiving  water 
justifies  a  less  stringent  limit.  EPA  is 
operating  under  the  assumption  that  the 
permit  applicant  bears  the  burden  of 
providing  information  necessary  to 
issue  the  permit  (40  CFR  124.85(a)(1)). 
Where  the  appticant  does  not  provide 
the  site-specifk  information  that  would 
justify  a  less  stringent  turbidity  limit, 
the  permit  issued  to  a  site  will  contain 
the  turbidity  Hmit  proposed  in  the  draft 
permit. 

The  procedures  used  to  calculate  a 
higher  turbidity  limit  are  the  same  as 
those  used  in  the  placer  mining  permits 
issued  since  1986.  The  turbidity  limit  is 
based  on  utilizing  a  mass  balance 
equation  which  relates  upstream 
receiving  water  flow  and  turbidity  to 
efflueni  flow  and  turbidity.  The  basic 
form  of  this  equation  is: 

Q.C^QjCisQjCa. 

where 

Ci  =  upstream  turbidity: 

Ci  =  effluent  turbidity; 


C)  =  downstream  turbidity  after  mixing 
where  the  allowable  Increase  is  5 
NTU  above  background  (Ci>5 
NTU); 
Qi  =  stream  flow  downstream  from  any 
diversion  and  upstream  from  the 
discharge; 
Qi  =  effluent  flow  *;  and, 
Qj  =  total  stream  flow  downstream  from 
discharge  after  complete  mixing. 
*  A  default  value  of  10  gallocxs  per 
minute  (GPM)  will  be  used  if  the  NOI 
states  that  zero  discharge  will  be 
achieved.  The  information  that  must  be 
submitted  by  the  permittee  to  determine 
the  appropriate  turbidity  limit  for  the 
facility  is  the  effluent  and  receiving 
stream  flow  rates.  The  receiving  stream 
flow  rate  must  be  measured  upstream 
from  the  discharge  point  and 
downstream  from  any  diversions. 
Receiving  stream  flow  values  can  be 
obtained  from  the  ADNR,  Di\ision  of 
Mining,  upon  request  by  the  permittee. 
ADNR  methodology  for  determining 
upstream  flow  uses  equations  developed 
by  Ashton  and  Carlson  (1984).  The 
maximum  effluent  discharge  flow  must 
be  estimated  by  the  permittee  and  must 
account  for  the  effects  of  all  excess 
incidental  waters. 

Permittees  requesting  a  higher 
turbidity  limitation  must  submit  the 
necessary  information  to  EPA  with  the 
NOI.  This  applies  to  all  permittees, 
including  those  who  have  submitted 
this  type  of  information  in  the  past,  in 
order  to  assure  that  all  site-specific 
information  is  up-to-date. 

b.  Suction  Dredging.  The  daily  visual 
inspection  during  operation  of  an  area 
downstream  of  the  suction  dredge  is 
based  on  research  published  in  the 
scientific  literature  (Griffith  and 
Andrews  1961,  Hassler  et  al.  1986, 
Harvey  1986.  Huber  and  Blanchet  1992, 
Thomas  1985)  and  on  monitoring  done 
by  Alaska  Department  of  Environmental 
Conservation  (ADEC)  (Ron  McAlister, 
AI%C  persona]  communication).  In 
most  cases,  water  quality  recovered 
rapidly  below  the  dredge.  ADEC  found 
that  turbidity  was  elevated  1  to  4.5  NTU 
500  feet  downstream  of  an  operating  10 
inch  dredge.  The  daily  visual  inspection 
during  operation  should  assure  that  the 
water  quality  standard  for  turbidity  is 
met. 

2.  Arsenic — Mechanical  and 
Hydraulic  Removal  of  Overburden.  EPA 
has  concluded,  based  on  available 
sampling  data,  that  arsenic  is  commonly 
associated  with  placer  mining  wastes. 
Locally,  it  is  the  most  abuadwt  toxic 
metal  present.  For  this  reason.  EPA  has 
determined  that  arsenic  is  a  pollutant  of 
concern.  Additionally,  although  several 
studies  by  EPA  have  indicateoa 


reducti<m  in  levels  of  arsenic  in  placer 
mining  effluent  as  a  resuh  of  reducing 
settleable  solids  to  0.2  ml/1,  EPA  has 
concluded  that  these  reduced  levels  of 
arsenic  are  not  consistently  adequate  to 
achieve  WQS. 

In  establishing  the  arsenic  Hmit.  the 
"Amendments  to  the  Water  Quality 
Standards  Regulation;  Compliance  with 
CWA  section  303(cK2MB);  Final  Rule " 
(57  FR  6084,  Tuesday,  December  22, 
1992)  are  used.  This  rulemaking 
promulgated  the  chemical-specific 
numeric  criteria  for  priority  toxic 
pollutants  necessary  to  bring  all  States 
into  compliance  with  the  requirements 
of  the  CWA  section  303(c)(2XB).  The 
primary  focus  of  the  rule  is  the 
inclusion  of  the  federal  water  quality 
criteria  for  pollutant(s)  in  State 
standards  as  necessary  to  support  water 
quality-based  control  programs  (e.a. 
NPDES  permits).  The  federal  standard  of 
0.18  tig/i  total  recoverable  arsenic  is 
applicable  to  Alaska  and  this  number 
has  been  used  to  derive  the  ertd-of-pipe 
limitation  for  the  draft  permits. 

Mixing  zones  are  allowed  under  the 
Alaska  standards  for  some  pollutant 
discharges.  However,  18  AAC  70.032(a) 
states  •  •  •  "In  applying  the  water 
quality  criteria  set  out  in  this  chapter, 
the  department  will,  upon  application 
and  in  its  discretion,  prescribe  in  its 
permits  or  certifications  a  volume  of 
dilution  for  an  effluent  or  substance 
within  a  receiving  water  unless 
pollutants  discharged  could 
bioaccumulate;  cor>centrate  or  persist  in 
the  environment;  cause  carcinogenic. 
mutagenic,  or  teratogenic  effects;  or 
otherw  ise  present  a  risk  to  human 
health  *   *   •"  Arsenic  is  a  carcinogen. 
In  a  letter,  dated  March  24. 1992.  from 
the  Alaska  Department  of 
Environm«ntaii  Conservation 
Commissioner.  John  Sandor,  to  EPA 
Water  Division  Director,  Charles 
Findlev,  the  State  has  interpreted  this  to 
mean  tW  "*  *  *  a  mixing  zone  may  be 
prescribed  where  there  is  no  reasonable 
expe(  tation  of  an  adverse  effect  on 
human  health  or  aqitatic  hfe.  baaed  on 
site-specific,  chemical,  physical  and 
biological  characteristics."  EPA  ia  not 
proposing  a  mixing  zone  for  arsenic  but 
would  include  a  method  for 
determining  a  mixing  zone  in  the  f>ennit 
if  the  Department  determines  that  such 
a  mixing  zone  is  appropriate  and  is  in 
compliance  with  WQS. 

Two  options  are  given  to  the 
permittee  to  determine  the  arsenic  Hmit. 
If  the  "natural"  background  is  not 
measured,  the  effluent  hmit  is  set 
according  to  federal  standard  at  0.18  ^g/ 
1.  The  other  option  depends  on  the 
"natural"  background  levek  of  arsenic 
present  in  the  receiving  water.  The 


2508 


"natural"  background  is  deHned  as  the 
total  recoverable  arsenic  level  upstream 
from  all  mining  and  other  man-made 
disturbances.  The  WQS.  18  AC 
70.010(a),  states  that  "|n]o  person  may 
conduct  an  operation  that  •  •  • 
contributes  to  a  violation  of  the  water 
quality  standards  *  *  ""If  the 
"natural"  background  levels  are  already 
above  the  federal  standard,  any 
discharge  at  or  below  the  "natural" 
background  level  will  not  elevate  the 
existing  concentrations  in  the  stream 
thus  not  contributing  further  to  a 
violation  of  WQS.  The  "natural," 
background  data  must  be  provided  with 
the  annual  Discharge  Monitoring  Report 
(DMR). 

Because  the  effluent  limitation  of  0.18 
Mg/L  is  not  quantifiable  using  the  EPA 
approved  analytical  method  (206.2), 
EPA  has  set  a  reporting  threshold  to 
measure  the  highest  acceptable 
quantification  level  for  this  parameter. 
When  results  cannot  be  quantified, 
values  below  the  method  detection  level 
(1  Mg/L)  shall  be  report  as  zero  and 
values  above  the  method  detection  level 
but  below  the  minimum  level  (4  ^g/L) 
reported  at  Vi  the  minimum  level  or  2 
jig/L.  This  reporting  threshold  does  not 
authorize  the  discharge  of  this 
parameter  in  excess  of  the  effluent 
limitation. 

3.  Sediment.  The  sediment  standard 
(18  ACC  70.020)  is  a  narrative  standard 
which  reads,  "No  increase  in 
concentration  of  sediment,  including 
settleable  solids,  above  natural 
conditions."  The  method  indicated  for 
measuring  sediments  is  the  use  of  an 
Imhoff  cone.  The  detection  limit,  the 
lowest  measurable  value,  of  an  Imhoff 
cone  is  0.2  ml/1.  Therefore  the 
maximum  limit  for  sediment  will  be  0.2 
ml/1  measured  as  settleable  solids  for 
operations  utilizing  hydraulic  removal 
of  overburden. 

IV.  Basis  for  Monitoring  and  Reporting 
Requirements 

A.  Monitoring:  All  self-monitoring 
requirements  considered  the  remoteness 
of  the  mining  operations,  the  magnitude 
of  the  pollutants  discharged,  and  the 
practicability  of  maintaining  a  valid 
quality  assurance  program. 

1.  Tne  measurement  of  settleable 
solids  is  an  indication  of  overall 
treatment  efficiency.  The  permit 
requires  monitoring  for  settleable  solids 
once  per  day  during  periods  of 
discharge.  If  there  is  a  discharge  to 
waters  of  the  United  States,  permittees 
are  required  to  sample  for  settleable 
solids  on  a  daily  basis,  even  if  sluicing 
does  not  occur.  This  is  required  because 
the  operator  is  responsible  at  all  times 
for  the  condition  of  the  wastewater 
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enteringithe  receiving  stream.  Also,  the 
results  f*om  settleable  solids  sampling 
can  givelthe  operator  an  immediate 
indicatidn  of  the  overall  effectiveness  of 
the  treatment  system  and  thus  allow 
advanced  planning  for  treatment  system 
maintenance. 

2.  EPA  has  concluded  that  the 
monitori  ng  frequency  for  turbidity  and 
arsenic  \  rill  be  once  per  season. 
Monitori  ng  for  these  pollutants  have 
been  estj  blished  at  less  frequent 
intervals  because  sampling  and  analysis 
for  these  parameters  are  more  dif^cult 
and  cost  y.  Samples  for  monitoring 
purposes  must  be  taken  during  sluicing 
or  discharge  at  a  time  when  the 
operatioi  I  has  reached  equilibrium.  For 
example  samples  should  be  taken  when 
sluice  pa  ydirt  loading  and  effluent 
dischara !  are  fairly  constant. 

3.  Effli  ent  flow  monitoring  is  also 
required  in  the  proposed  permit.  The 
purpose  )f  this  requirement  is  to  assess 
the  pollu  tant  loading  discharged  into 
the  recei  ring  water. 

4.  The  visual  inspection  provision  in 
Part  II.D.  I.  of  the  proposed  permit  is 
required  to  assure  against  discharges 
resulting  from  structural  failure  of 
berms,  d:  kes,  dams  and  other  water 
control  s  ructures.  A  visual  inspection  is 
an  effect:  ve  tool  for  assuring  proper 
operatioi  and  maintenance. 

5.  Monitoring  provisions  for  turbidity, 
arsenic,  j  ettleable  solids,  and  flow  (in 
Parts  II.D  I.e..  d..  e.,  and  f.,  respectively) 
are  inclu  led  in  the  proposed  permit. 
These  pn>visions  are  included  to 
explain  I;  ow,  when,  and  where  to 
collect  til  ese  samples. 

B.  flep  irting.  1.  Reporting  of  effluent 
violation^  is  required  in  writing  within 
a  reasondble  time  period.  This  is  found 
in  Permit  Part  IV.G.2.C. 

2.  Reporting  of  visual  violations  from 
suction  dredges  is  required  in  writing 
within  a  reasonable  time  period.  This  is 
found  in  permit  Part  II.D.2.b. 

3.  The  tesults  of  all  monitoring  or 
notice  of  no  discharge  must  be  reported 
to  EPA  b; '  November  30  of  each  year. 
This  is  fa  und  in  Permit  Part  IV.B. 

V.  Best  \.  anagement  Practices  (BMPs) 

A.  Mechi  nical  and  Hydraulic  Removal 
of  Overbi  irden 

1.  BMF  conditions  in  Permit  Parts 
III.A.l.  tc  III.A.5.  of  the  proposed  permit 
were  dev  ;loped  pursuant  to  section 
304(e)  of  the  CWA.  These  BMPs  are 
establish^  in  40  CFR  440.148  and  are 
necessary  for  control  and  treatment  of 
the  drainhge  and  infiltration  water  at 
gold  placfer  mines  and  to  prevent  solids 
and  toxic!  metals  from  being  released  to 
the  receiving  streams. 

a.  The  Intent  of  Permit  Part  III.A.l.  is 
to  avoid  (  ontamination  of  nonprocess 
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water,  reduce  the  volume  of  water 
requiring  treatment  and  maximize  the 
retention  time  and  the  settling  capacity 
of  the  settling  ponds.  The  diversion 
must  totally  circumvent  any  gold 
recovery  units,  treatment  facilities,  etc. 
Any  mine  drainage  sources  that  pass    . 
through  the  actual  mining  area  and  are 
subject  to  transporting  pollutants  must 
be  treated  prior  to  discharge. 

b.  Permit  Part  III.A.2.  is  required  to 
assure  that  water  retention  devices  are 
constructed  appropriately.  This  may  be 
achieved  by  utilizing  on-site  material  in 
a  manner  that  the  fine  sealing  material 
(such  as  clays)  are  mixed  in  the  berms 
with  coarser  materials.  Berms  should  be 
toed  into  the  underlying  earth, 
constructed  in  layers  or  lifts  and  each 
layer  thoroughly  compacted  to  ensure 
mechanical  and  watertight  integrity  of 
the  berms.  Other  impermeable  material 
such  as  plastic  sheets  or  membranes 
may  be  used  inside  the  berms  when 
sealing  fines  are  unavailable  or  in  short 
supply.  The  side  slope  of  berms  should 
not  be  greater  than  the  natural  angle  of 
repose  of  the  materials  used  in  the 
berms  or  a  slope  of  2:1,  whichever  is 
flatter. 

c.  The  intent  of  Permit  Part  III. A. 3  is 
to  ensure  that  the  investment  in 
pollution  control  pay  the  maximum 
benefit  in  terms  of  reduced  pollutant 
volumes  reaching  water  of  the  United 
States.  These  measures  may  include 
location  of  the  storage  ponds  and 
storage  areas  to  assure  that  they  will  not 
be  washed  out  by  reasonably  predictable 
flooding  or  by  the  return  of  a  relocated 
stream  to  it  original  stream  bed. 
Materials  removed  from  settling  ponds 
should  be  placed  in  bermed  areas  where 
liquids  from  the  materials  cannot  flow 
overland  to  waters  of  the  United  States. 
It  may  be  necessary,  in  some  cases,  to 
collect  such  liquids  and  pump  or  divert 
them  back  to  the  settling  pond  for 
treatment.  This  requirement  applies 
both  during  the  active  mining  season 
and  at  all  other  times  until  reclamation 
is  completed. 

d.  Permit  Part  III.A.4.  is  required  to 
assure  that  the  amount  of  wastewater 
that  is  discharged  is  kept  to  a  minimum. 

e.  The  provisions  of  Permit  Part 
III.A.5.  will  ensure  that  water  control 
devices  are  adequately  maintained.  This 
specifies  that  structures  should  be 
inspected  on  a  regular  basis  for  any 
signs  of  structural  weakness  or  incipient 
failure.  Whenever  such  weakness  or 
incipient  failure  becomes  evident,  repair 
or  augmentation  of  the  structure  to 
reasonably  ensure  against  catastrophic 
failure  shall  be  made  immediately. 

2.  BMP  condition  Permit  Part  III.A.6. 
of  the  proposed  permit  is  required 
pursuant  to  40  CFR  122.44(k)(3).  The 


purpose  of  this  requirement  is  to  assure 
that  all  reasonable  measures  are  taken  to 
decrease  the  amount  of  pollutants  being 
discharged  to  waters  of  the  United 
States. 

3.  The  same  BMPs  are  required  of 
operations  utilizing  hydraulic  removal 
of  overburden  pursuant  to  40  CFR 
122.44(k)(3).  The  purpose  of  these 
requirements  is  to  assure  that  reasonable 
measures  are  taken  to  decrease  the 
amount  of  pollutants  being  discharged 
to  waters  of  the  United  States. 

B.  Suction  Dredging 

The  BMPs  are  required  pursuant  to  40 
CFR  122.44(k)(3). 

1.  Dredging  is  permitted  only  in  the 
active  stream  channel  where  the 
dredging  spoils  are  relatively  clean  and 
will  cause  minimum  turbidity  when 
returned  to  the  stream.  The  materiaUhat 
runs  through  a  suction  dredge  flows 
downstream  and  settles  among  gravel 
and  rocks  in  the  streambed.  Too  much 
silt  and  sand  make  it  difficult  for  the 
Salmon  to  dig  suitable  gravel  nests 
(redds)  and  c>an  also  smother  fish  eggs 
already  deposited. 

2.  Wherever  practicably,  the  dredge 
shall  be  set  to  discharge  into  a  quiet 
pool  where  settling  of  dredge  spoils  can 
occur  more  rapidly.  This  will  cause  in- 
stream  turbidity  to  be  minimized  and 
localized  to  the  general  area  of  the 
dredging  activity. 

3.  The  purpose  ^f  this  requirement  is 
to  control  the  potential  discharge  of 
pollutants,  resulting  from  fuel  spills, 
from  entering  receiving  waters. 

4.  Dredging  is  not  permitted  during 
the  periods  that  fish  eggs  could  be  in  the 
gravel  at  the  dredge  site.  The  greatest 
single  effect  a  suction  dredge  has  on  the 
environment  is  the  danger  it  poses  to 
fish.  The  dredge  pump  forces  water  and 
gravel  through  the  nozzle  and  hose.  Fish 
eggs  taken  up  with  gravel  cannot 
survive  the  shock,  pressure,  and 
battering  and  pounding  that  comes  with 
moving  through  the  hose  and  sluice.'If 

a  fish  egg  should  somehow  survive  the 
hose  and  sluice,  the  chances  for  being 
buried  in  the  gravel  at  the  right  depth 
and  in  the  correct  gravel  composition 
necessary  for  incubation  are 
nonexistent.  "The  Atlas  to  the  Catalog  of 
Waters  Important  for  Spawning,  Rearing 
or  Migration  of  Anadromous  Fish"  lists 
the  streams  in  the  State  which  require 
a  Habitat  permit  from  the  Alaska 
Department  of  Fish  and  Game.  This 
catalog  is  quite  extensive  but  is 
available  for  viewing  at  many  agencies 
including  Alaska  Department  of  Fish 
and  Game,  U.S.  Fish  and  Wildlife 
Service,  the  National  Marine  Fisheries 
Service  and  the  Anchorage  Operations 
Office  of  EPA. 


VI.  Other  Requirements 

A.  Spill  Prevention  Control  and 
Containment  (SPCQ  Plan 

Part  m.C.  of  the  proposed  permit  was 
established  in  accordance  with  40  CFR 
122.44(k)(3).  The  purpose  of  this 
requirement  is  to  control  the  potential 
discharge  of  pollutants,  resulting  from 
fuel  spills,  from  entering  receiving 
waters. 

B.  Endangered  Species 

A  species  list  was  provided  by  the 
U.S.  Fish  and.Wlldlife  Service  for  the 
state  of  Alaska.  The  recommended 
protection  measures  for  the  species  of 
concern  during  the  nesting  period 
prohibits  alterations  of  limited,  high 
quality  habitat  which  could 
detrimentally  and  significantly  reduce 
prey  availability.  Since  this  general 
water  discharge  permit  is  written  to 
protect  aquatic  life  or  human  health 
criteria  (whichever  is  more  stringent), 
no  alterations  of  habitat  due  to  water 
discharges  authorized  by  this  permit 
should  occur.  Because  of  this,  EPA  has 
determined  that  formal  consultation  for 
section  7  9f  the  Endangered  Species  Act 
is  not  necei!ssary  for  existing  facilities. 
Environmental  Assessments  will  be 
completed  for  each  new  source 
discharge  as  is  stated  in  Part  I.A.3.  of  the 
permit.  Any  consuhation  necessary  to 
comply  with  the  Endangered  Species 
Act  will  be  performed  at  this  time. 

VII.  Storm  Exemption 

Part  ni.D.  of  the  proposed  permit 
establishes  a  storm  exemption  provision 
which  authorizes  exceedences  of 
technology-based  effluent  limitations 
and  standards  provided  that  the 
permittee  meets  certain  design  and 
operational  criteria.  This  provision  is 
required  pursuant  to  40  CFR  440.141(b). 

This  provision  allows  for  the 
unavoidable  exceedence  of  technology- 
based  effluent  limitations  during  storms 
of  intensity  greater  than  or  equal  to  a  ^- 
year,  6-hour  storm  event.  The  storm 
exemption  will  be  allowed  provided 
that  (1)  the  settling  ponds  are  designed, 
constructed,  aifd  maintained  to  contain 
the  volume  of  process  water  generated 
during  four  hours  of  normal  operation 
plus  the  drainage  water  resulting  from  a 
S-^ear,  6-hour  storm  event,  (2)  the  ^ 

op>erator  takes  all  reasonable  steps 
possible  to  maintain  treatment  of  the 
wastewater  and  minimize  overflow  from 
the  settling  ponds,  (3)  the  permittee 
must  be  in  compliance  with  the  BMPs 
in  Part  III.A.  of  the  proposed  permit, 
and  (4)  the  operator  complies  with  all 
the  notification  requirements  for 
bypasses  and  upsets  as  established  in 
Parts  lU.G.  and  H.  of  the  proposed 


permit.  Part  mj).  of  the  proposed 
permit  establishes  the  specific 
conditions  which  must  be  met  in  order 
to  be  eligible  for  the  storm  exemption. 

This  exemption  is  designed  to  provide 
an  affirmative  defense  to  an 
enforcement  action.  Therefore,  the 
operator  has  the  burden  of 
demonstrating  to  the  appropriate 
authority  that  the  above  conditions  have 
been  met. 

Vin.  Prohibitions 

A.  Part  I.C  has  been  incorporated  into 
the  proposed  permit  to  further  clarify 
the  discharges  that  will  be  authorized 
under  this  permit. 

B.  Part  n.A.2.  of  the  proposed  permit 
is  required  to  assure  compliance  with 
the  technology-based  requirements 
established  in  Part  O.A.La.  of  the 
proposed  permit. 

DC.  New  Source  Performance  Standards 
(NSPS) 

Pursuant  to  section  301  of  the  CWA, 
NSPS  (40  CFR  440.144)  were 
promulgated  for  gold  placer  mine 
facilffies.  NSPS  apply  to  new  mines 
detertnined  to  be  new  sources  by  virtue 
of  their  activities  occurring  after 
promulgation  of  the  rule  (May  24, 1988). 
The  NSPS  for  gold  placer  mining 
facilities  are  t>ased  on  the  same 
treatment  technology  as  BAT,  which 
consists  of  simple  settling  plus 
recirculation  of  all  process  water.  Since 
BAT  is  based  on  the  most  stringent 
demonstrated  technology  that  is 
available  for  treating  gold  placer  mine 
wastewater,  those  mines  which  are  new 
sources  will  not  be  subject  to  controls 
more  stringent  than  those  applicable  to 
existing  mines. 

In  accordance  with  section  511(c)(1) 
of  the  CWA,  NPDES  permits  for  new 
sources  are  subject  to  the  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA).  NEPA  requires  that,  prior  to  the 
issuance  of  an  NPDES  permit  to  a  new 
source  facility,  an  Environmental 
Assessment  (EA)  must  be  prepared  to 
determine  the  potential  for  any 
significant  impacts  on  the  quality  of  the 
human  environment  resulting  from 
operation  of  the  new  source.  Permit  part 
I.E.I,  requires  that  new  facilities  submit 
a  notice  of  intent  by  January  1  of  the 
year  of  discharge.  This  will  allow 
adequate  time  to  complete  EAs  for  each 
new  source  prior  to  the  mining  season. 
If  the  EA  indicates  that  significant 
adverse  environmental  impacts  may 
occur,  then  the  applicant  must  prepare 
an  Environmental  Impact  Statement 
(EIS).  However,  if  the  EA  indicates  that 
significant  impacts  are  not  anticipated, 
a  Finding  of  No  Significant  Impact 
(FNSI)  shall  be  issued  and  the  facility 
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will  be  covered  by  the  existing  general 
permit.  The  FNSI  may  be  based,  in  part, 
on  required  permit  conditions  or 
mitigation  measures  necessary  to  make 
the  recommended  alternative 
environmentally  acceptable. 

X.  State  Certification 

Section  301(b)(1)(C)  of  the  Act 
requires  that  an  NPDES  permit  contain 
conditions  which  ensure  compliance 
with  applicable  State  water  quality 
standards  or  limitations.  The  limitations 
for  turbidity  and  arsenic  were 
established  ptirsuant  to  WQS  and 
federal  standards,  respectively.  Section 
401  requires  that  States  certify  that 
Federally  issued  permits  are  in 
compliance  with  State  law.  hk>  permits 
can  be  issued  until  the  requirements  of 
Section  401  are  satisfied. 

These  are  permits  for  operations 
discharging  to  waters  (inland  waters)  of 
the  State  of  Alaska.  EPA  is  requesting 
State  officials  to  review  and  provide 
appropriate  certification  to  these  draft 
permits  pursuant  to  40  CFR  124.53. 
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Finding  of  no  Significant  Impact 

To  all  interested  government  agencies, 
public  groups,  and  individuals: 

In  accorcmnce  with  the  Environmental 
Protection  i^ency  (EPA)  procedures  for 
complying  with  the  National 
Environmental  Policy  Act  (NEPA).  40 
CFR  part  e.isubpart  F.  EPA  has 
completed  an  environmental  review  of 
the  followiag  proposed  action:  Issuance 
of  a  General  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
Permit  No.  AK-G-37-O0O0  for  Alaskan 
Placer  Minirs. 

The  prop  >sed  action  is  issuance  of  a 
General  NP  )ES  Permit  covering  both 
existing  an<  new  source  facilities  in 
Alaska  whii  :h  mine  and  process,  using 
gravity  sepi  ration  roethmls,  gold  placer 
ores.  The  p:  oposed  effluent  limitations, 
monitoring  provisions,  and  other 


conditions  are  speciHed  in  the  draft 
General  NPDES  permit.  The  Fact  Sheet.'^ni^ 
accompanying  the  draft  p>ermit. 
describes  the  basis  for  these 
requirements.  The  proposed  General 
NPDES  Permit  would  replace  the 
existing  individual  NPDES  p)ermits. 

An  environmental  assessment  (EA)  of 
this  proposed  action  has  been 
completed  (^closed).  Based  on  the  EA, 
and  in  accordance  with  the  guidelines 
for  determining  the  significance  of 
proposed  federal  actions  (40  CFR 
1508.27)  and  EPA  criteria  for  initiating 
an  environmental  impact  statement 
(EIS)  (40  CFR  6.605),  EPA  has 
concluded  that  the  proposed  General 
NPDES  permit  will  not  result  in  a 
signlHcant  effect  on  the  human 
environment.  The  proposed  permit  will 
not  significantly  aff^ect  land  use  patterns 
or  population,  wetlands  or  floodplains. 
threatened  or  endangered  species, 
farmlands,  ecologically  critical  areas, 
historic  resources,  air  quality,  water 
quality,  noise  levels,  fish  and  wildlife 
resources,  nor  will  it  conflict  with  local, 
regional,  or  state  land  use  plans  or 
policies.  The  proposed  permit  conforms 
with  all  applicable  federal  statutes  and 
executive  orders. 

The  profiosed  General  Permit 
includes  the  same  technology-based 
fiermit  limits,  established  by  regulation 
(40  CFR  part  440,  subpart  M).  as  the 
individual  permits  currently  do.  The 
recirculation  of  process  wastewater  is 
required  and  the  settleable  solids 
concentration  of  the  allowable  discharge 
(i.e.  excess  water)  is  limited  to  0.2 
milliliters  per  liter.  Water  quality-based 
limits  are  also  included  in  the  proposed 
permit. 

The  proposed  permit  covers,  in 
addition  to  conventional  open-cut 
placer  mining  operations,  placer  mining 
operations  utilizing  hydraulic  methods 
to  remove  overburden,  and  suction 
dredges.  The  proposed  {>ermit  limits  for 
the  hydraulic  overburden  removal 
operations  are  based  on  the  state 
sediment  standard  and  best  professional 
judgment  and  are  the  same  as  the  limits 
for  the  conventional  operations.  The 
limits  for  the  suction  dredge  operations 
would  be  based  on  best  professional 
judgment. 

The  proposed  General  Permit  would 
reduce  the  yearly  administrative  burden 
of  EPA  assodateid  with  the  processing  of 
numerous  individual  permits.  Because 
the  proposed  General  Permit  and 
individual  permits  include  essentially 
the  same  requirements,  the  primary 
impact  related  to  permit  type  is 
expected  to  be  administrative.  No 
negative  impacts  to  EPA,  other  agencies 
or  operators  are  expected. 


The  proposed  General  NPDES  Permit 
may  contribute  to  an  improvement  in 
environmental  conditions  because  it 
would  reduce  the  permitting 
administrative  workload  thus  making 
available  limited  time  that  could  be 
used  for  higher  priority  activities,  such 
as  permit  compliance  and  inspections. 
The  inclusion  of  suction  dredge 
operations  in  the  General  Permit  will 
improve  the  monitoring  and  compliance 
of  these  operations. 

Under  tne  proposed  action,  the  new 
source  placer  mining  proposals 
requesting  coverage  under  the  General 
Permit  would  continue  to  be  subject  to 
individual  NEPA  reviews.  This  will 
enable  EPA  to  evaluate  the  site-specific 
and  cumulative  impacts  associated  with 
the  individual  projects.  Where  an  EA 
concludes  that  significant  impacts  are 
not  anticipated,  a  Finding  of  No 
Significant  Impact  would  be  issued  and 
the  new  source  project  would  be  granted 
coverage  under  the  General  Permit.  If 
EPA  determines  that  significant  impacts 
from  a  proposed  new  source  project  may 
occur,  an  EIS  would  be  prepared  prior 
to  EPA's  final  permit  decision. 
Therefore  the  site-specific  impacts  of 
those  projects  would  continue  to  be 
evaluated  and  considered  prior  to  the 
permit  actions.  An  individual  permit 
may  also  be  required  by  EPA  in  lieu  of 
coverage  under  the  General  Permit. 

For  the  above  reasons  EPA  has 
determined  that  an  EIS  will  not  be 
prepared  for  the  proposed  action. 

Comments  pertaining  to  this  Finding 
of  No  Significant  Impact  may  be 
submitted  to:  Rick  Seaborne, 
Environmental  Protection  Agency, 
Environmental  Review  Section,  1200 
Sixth  Avenue.  WD-126.  Seattle.  WA 
98101. 

No  administrative  action  will  be  taken 
for  at  least  30  days  after  the  release  of 
this  Finding  of  No  Significant  Impact. 
EPA  will  fully  consider  all  comments 
before  taking  final  action. 

Sincerely, 
Charles  E.  Findley. 
Director,  Water  Division. 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  Systein  for  Alaskan  Placer 
Miners 

IGeneral  Permit  No.:  AK-G-37-OOOOl 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act  (CWA).  33  U.S.C. 
1251  et  seq.,  as  amended  by  the  Water 
Quality  Act  of  1987,  Public  Law  100-4. 
the  "Act",  owners  and  operators  of 
facilities  engaged  in  the  processing  of 
placer  gold  are  authorized  to  discharge 
to  waters  of  the  United  States,  in 
accordance  with  effluent  limitation. 


monitoring  requirements,  and  other 
conditions  set  forth  herein. 

A  COPY  OF  THIS  GENERAL  PERMIT 
MUST  BE  KEPT  AT  THE  SITE  WHERE 
DISCHARGES  OCCUR. 

This  permit  shall  become  efl^ective  30 
days  after  final  publication.  This  permit 
and  the  authorization  to  discharge  shall 
expire  5  years  after  the  effective  date  of 
the  permit:  Director,  Water  Division, 
Region  10,  U.S.  Environmental 
Protection  Agency. 
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/.  Coverage  Under  This  Permit 

A.  Coverage  and  Eligibility 

1.  Existing  Facilities:  Existing 
facilities  (those  facilities  having 
individual  NPDES  permits)  are 
authorized  under  the  terms  and 
conditions  of  this  permit  upon  the 
submittal  of  a  Notice  of  Intent  (NOI)  to 
gain  coverage  under  this  permit. 
Coverage  will  be  granted  according  to 
Permit  Part  E.4. 

2.  Pending  Applications:  Upon 
submittal  of  an  NOI  all  facilities  which 
have  submitted  applications  in 
accordance  with  40  CFR  122.21(a)  are 
authorized  under  the  terms  and 
conditions  of  this  permit.  Coverage  will 
be  granted  according  to  Permit  Part  E.4. 

3.  New  Facilities:  New  facilities  that 
are  determined  to  be  new  sources  under 
the  CWA  will  be  required  to  have  an 
Environmental  Assessment  (EA) 
completed  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  A 
finding  of  no  significant  impact  (FNSI) 
by  EPA  is  necessary  prior  to  receiving 
coverage  under  this  permit.  If  there  will 
be  a  significant  impact,  the  facility  will 
be  required  to  submit,  to  EPA,  an 
Environmental  Impact  Statement  (EIS). 
Facilities  determined  to  be  new 
dischargers  will  be  covered  by  the  terms 
and  conditions  of  this  permit  if  they 
meet  all  the  necessary  requirements  of 
the  coverage. 

4.  Expanding  Facilities:  Facilities  that 
contemplate  expanding  shall  submit  a 
new  NOI  that  describes  the  new 
discharge.  The  old  permit  will  be 
terminated  and  a  new  permit  issued  in 
its  place  if  the  facility  meets  all  the 
necessary  requirements  of  the  coverage, 

B.  Types  of  Placer  Mine  Operations 
Covered 

1.  Facilities  that  mine  and  process 
gold  placer  ores  using  gravity  separation 
methods  to  recover  the  gold  metal 
contained  in  the  ore. 

a.  Open-cut  gold  placer  mines  except 
those  open-cut  mines  that  mine  less 
than  1.500  cubic  yards  of  placer  ore  per 
mining  season. 

b.  Mechanical  dredge  gold  placer 
mines  (not  suction  dredges)  except 
those  dredges  that  remove  less  than 
50,000  cubic  yards  of  placer  ore  per 
mining  season. 

2.  Suction  dredges  with  intake  hoses 
of  greater  than  4  inches. 
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3.  Operations  utilizing  hydraulic 
removal  of  overburden. 

C.  Limitations  on  Coverage 

Many  streams  and  stream  reaches  in 
Alaska  have  been  designated  as  part  of 
the  federal  wild  and  scenic  rivers 
system  or  as  Conservation  System  Units 
(CSUs)  by  the  federal  government. 
Permittees  should  contact  the  district 
offices  of  the  federal  agencies  that 
administer  the  designated  area  for 
additional  restrictions  that  may  apply  to 
operating  within  the  area.  Many  streams 
in  Alaska  where  placer  mining  occurs 
have  been  designated  by  Alaska 
Department  of  Fish  and  Game  (ADFG) 
as  needing  an  ADFG  Habitat  permit 
with  additional  restrictions.  "The  Atlas 
to  the  Catalog  of  Waters  Important  for 
Spawning.  Rearing  or  Migration  of 
Anadromous  Fish"  lists  the  streams  in 
the  State  which  require  a  Habitat 
permit.  ' 

D.  Prohibitions 

Discharges  from  the  following 
beneficiation  processes  are  not 
authorized  under  this  permit:  Mercury 
amalgamation,  cyanidation,  froth 
floatation,  heap  and  vat  leaching. 

E.  Requiring  an  Individual  Permit 

1.  The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
when: 

a.  The  singlu  discharge  or  the 
cumulative  number  of  discharges  is/are 
a  significant  contributor  of  pollution: 

b.  The  discharger  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
general  permit; 

c.  A  change  has  occiirred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  appUcable  to  the  point 
source: 

d.  Effluent  limitations  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  permit: 

e.  A  Water  Quality  Management  plan 
containing  requirements  applicable  to 
such  point  sources  is  approved:  or 

f.  An  Individual  Control  Strategy  (ICS) 
is  required  under  section  304(L)  of  the 
Act. 

2.  The  Regional  Administrator  will 
notify  the  operator  in  writing  that  a 
permit  application  is  required.  If  an 
operator  fails  to  submit  in  a  timely 
manner  an  individual  NPDES  permit 
application  as  required,  then  the 
applicability  of  this  general  permit  to 
the  individual  NPDES  permittee  is 
automatically  terminated  at  the  end  of 
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the  day  sp  cified  for  application 
submittal. 

3.  Any  o  ^rner  or  operator  authorized 
by  this  per  nit  may  request  to  be 
excluded  f  om  the  coverage  of  this 
permit  by  i  ipplying  for  an  individual 
permit.  Th  i  owner  or  operator  shall 
submit  an  ndividual  application  (Form 
1  and  Forn  i  2C  or  2D)  with  reasons 
supporting  the  request  to  the  Regional 
Administr  itor  no  later  than  90  days 
after  the  effective  date  of  the  permit. 

4.  When  an  individual  NPDES  permit 
is  issued  t(  >  an  owner  or  operator 
otherwise  ;overed  by  this  permit,  the 
applicabil  ty  of  this  permit  to  the 
facility  is  i  utomatically  terminated  on 
the  effectii  e  date  of  the  individual 
permit. 

5.  When  an  individual  NPDES  permit 
is  denied  1 3  an  owner  or  operator 
otherwise  x)vered  to  this  permit,  the 
permittee  s  automatically  reinstated 
under  this  permit  on  the  date  of  such 
denial,  un  ess  otherwise  speciHed  by 
the  Regior  al  Administrator.  A  new 
facility  cai  i  receive  coverage  under  this 
general  pe  mit  by  submitting  a  NOI.  See 
Permit  Pai  t  I.A.3.  for  details. 

6.  A  sou  "ce  excluded  from  a  general 
permit  sol  sly  because  it  already  has  an 
individual  permit  may  request  that  the 
individua!  permit  be  revoked  and  that  it 
be  coverec  by  the  general  permit.  Upon 
revocation!  of  the  individual  permit,  the 
general  permit  shall  apply  to  the  source. 

F.  NotiTica  tion  Requirements 

1.  Ownc  rs  or  operators  of  focilities 
authorized  by  this  permit  shall  submit 
a  NOI  to  b^  covered  by  this  permit.  The 
informatic  n  required  for  a  complete  NOI 
is  in  appei  idix  A  of  this  permit. 
NotiHcatic  n  must  be  made: 

a.  Withi  1  90  days  of  issuance  of  this 
permit;  or 

b.  By  Jai  uary  1  of  the  year  of 
discharge  rom  a  new  facility  or  a 
facility  est  iblished  since  1988  that  has 
not  previo  iisly  been  covered  by  a 
permit;  or 

c.  Ninet  i  (90)  days  prior  to  the 
expiration  of  an  existing  individual 
permit.  At  ithorization  to  discharge 
requires  m  ritten  notification  from  EPA 
that  cover  ige  has  been  granted  and  that 
a  specific  permit  number  has  been 
assigned  t  >  the  operation. 

2.  The  f  OI  shall  be  signed  by  the 
owrner  or  ( >ther  signatory  authority  in 
accordant  b  with  Fart  VI.H.  (Signatory 
Requiremi  tnts),  and  a  copy  shall  be 
retained  on  site  in  accordance  with  Part 
IV.F.  (Retintion  of  Records)  of  this 
permit.  Tl  le  address  for  NOI  submission 
to  EPA  is:  United  States  Environmental 
Protectior  Agency,  Region  10, 1200 
Sixth  Ave  due.  WD-134,  Seattle. 
Washingt(  tn  98101. 


3.  A  copy  of  the  NOI  must  also  be  sent 
to  the  regional  office  of  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  that  has 
jurisdiction  over  the  mine.  The 
addresses  are: 

Alaska  Department  of  Environmental 

Conservation,  410  Willoughby.  Suite  105. 

luncau.  Alaska  99801 
Alaska  Department  of  Environmental 

Conservation.  Northern  Regional  Office, 

610  University  Avenue,  Fairbanks.  Alaska 

99709 
Alaska  Department  of  Environmental 

Conservation,  Central  Regional  Office. 

3601  "C"  Street.  Suite  1350.  Anchorage. 

Alaska  99503 

4.  A  copy  of  the  general  permit  will 
be  sent  to  the  permittee  when  it  is 
determined  that  the  facility  can  be 
granted  coverage  under  this  general 
permit.  If  it  is  determined  that  coverage 
cannot  be  granted  under  this  permit,  the 
applicant  will  be  informed  of  this  in 
writing. 

G.  Permit  Expiration 

Coverage  under  this  permit  will 
expire  five  (5)  years  from  the  date  of 
issuance.  For  facilities  submitting  a  new 
NOI  90  days  prior  to  expiration  of  this 
general  permit,  the  conditions  of  the 
expired  permit  continue  in  force  until 
the  effective  date  of  a  new  permit. 

//.  Effluent  Limitations 

A.  Mechanical  Operation  (Traditional 
Sluicing) 

During  the  term  of  this  permit,  no 
wastewater  discharges  are  authorized 
except  as  specified  below. 

1.  Eniuent  Limitations. 

a.  The  volume  of  wastewater  which 
may  be  discharged  shall  not  exceed  the 
volume  of  infiltration,  drainage  and 
mine  drainage  waters  which  is  in  excess 
of  the  make-up  water  required  for 
operation  of  the  beneficiation  process. 

b.  The  wastewater  discharged  shall 
not  exceed  the  following: 


Effluent  characteristic 


Settleable  Sohds 
TurtJidity  


•  Arsenic.  Total  Recov- 
erable. 


Instantaneous  maxi- 
mum 


02ir*IL 

5  NTUs  above  natural 
background. 

(1)0.18>9/L. 

(2)  Itotural  back- 
ground* 


*  See  Part  II.D.4.  for  details. 

2.  Effluent  discharges  are  prohibited 
during  periods  when  new  water  is 
allowed  to  enter  the  plant  site. 
Additionally,  there  shall  be  no 
discharge  as  a  result  of  the  intake  of  new 
water. 
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B.  Hydraulic  Removal  of  Overburden 

During  the  term  of  this  permit,  no 
wastewater  discharges  are  authorized 
except  as  specified  below. 

1.  Effluent  Limitations,  a.  The  volume 
of  wastewater  which  may  be  discharged 
shall  not  exceed  the  volume  of 
infiltration,  drainage  and  mine  drainage 
waters  which  is  in  excess  of  the  make- 
up water  required  for  operation  of  the 
hydraulicking  process. 

b.  The  wastewater  discharged  shall 
not  exceed  the  following: 


Effluent  ctiaracteristic 


Arsenic,  Total  Recov- 
erabte. 


Instantaneous  maxt- 
mum 


(1)0.18|ign. 
(2)  natural  t>ack- 
ground.* 


Effluent  charaderistic 


Settleabte  SoMs 
Turtjidity  


Instantaneous  maxi- 
mum 


0.2nU/L. 

5  NTU  above  natural 
background. 


'See  Part  II.D.4.  for  detais. 

^^.  Eniuent  discharges  are  prohibited 
during  periods  when  new  water  is 
allowed  to  enter  the  plant  site. 
Additionally,  there  shall  be  no 
discharge  as  a  result  of  the  intake  of  new 
Wa)€fr><c; 

C  Auction  Dredging 

1.  At  any  point  in  the  receiving  stream 
500  feet  downstream  of  the  dredge's 
discharge  point,  the  maximum 
allowable  increase  in  turbidity  over  the 


natural  receiving  stream  turbidity  while 
operating  is  5  NTUs. 

2.  A  visual  increase  in  turbidity  (any 
cloudiness  or  muddiness)  500  feet 
downstream  of  the  suction  dredge 
during  operations  would  be  considered 
a  violation  of  the  5  NTU  limit. 

3.  If  noticeable  turbidity  does  occur 
500  feet  downstream  of  the  work  site, 
operation  of  the  suction  dredge  must 
decrease  or  cease  so  that  a  violation  as 
defined  above  does  not  exist. 

D.  Monitoring  Requirements 

1.  Mechanical  OperaticMis  and 
Hydraulic  Removal  of  Overburden,  a. 
Durii^g  the  period  b^iming  on  the 
eH^ective  date  of  this  permit  and  lasting 
until  the  expiration  date,  the  following 
monitoring  shall  be  conducted: 


Effluent  characteristic 


Settleable  Solids  (ml/L) 


Turbidrfy  (NTU) 

Arsenic  (jig/t.)  Total  recoverable 
Flow  (gpm)  „ 


Monitohng  kx^ation 


Effluent 


Effluent  natural  tiackground  . 
Effluent  natural  t>ackground  * 
Effluent _ 


Montoring  frequency 


Once  per  day  each  day  of  dis- 
charge. 

Orwe  per  season 

Once  per  season 

r")  „ 


•  On«y  when  choosing  Option  (2). 

"  Analyzed  by  EPA  Method  206.2  with  a  detection  Hmit  of  1  ua/L. 

"*  See  Part  II.D.  1  .f.  for  details. 


Sample  type 


Grab. 

Grab. 

Grab.~ 

Instantaneous. 


b.  Visual  Inspection.  The  Permittee 
shall  institute  a  comprehensive  visual 
inspection  program  to  facilitate  proper 
operation  and  maintenance  of  the 
recycle  system  and  the  wa.stewater 
treatment  system.  The  Permittee  shall 
conduct  an  inspection  of  the  site  once 
per  day  during  the  mining  season.  The 
Permittee  shall  maintain  records  of  all 
information  resulting  from  any  visual 
ins|>ections.  These  records  shall 
include,  but  are  not  limited  to,  an 
evaluation  of  the  condition  of  all  water 
control  devices  such  as  diversion 
structures  and  berms  and  all  solids 
retention  structures  such  as  berms. 
dikes,  pond  structures,  and  dams.  The 
records  shall  also  include  an  assessment 
of  the  presence  of  sediment  buildup 
within  the  settling  ponds.  The  Permittee 
shall  examine  all  ponds  for  the 
occurrence  of  short  circuiting. 

c.  Turbidity  Monitoring.  The 
Permittee  shall  monitor  the  turbidity 
values  of  the  effluent  stream  and  the 
background  turbidity  values  of  the 
receiving  stream  then  compare  the  two 
samples.  The  sample  results  shall  be 
reported  on  the  Annual  Discharge 
Monitoring  Report  (DMR).  The 
Permittee  shall  take  one  sample  at  a 
point  that  is  representative  of  the 
discharge  prior  to  entering  the  receiving 
stream.  The  Permittee  shall  take  another 
sample  above  the  discharge  point  at  a 
location  that  is  considered  to  be  the 


"natural"  background  of  the  receiving 
stream  as  defined  in  permit  part  V.I. 
Both  samples  shall  be  taken  within  a 
reasonable  time  frame.  Monitoring  shall 
be  conducted  in  accordance  with 
accepted  analytical  procedures.  See 
attachment  1  for  sampling  protocol. 

d.  Arsenic  Monitoring.  Arsenic 
samples  shall  be  representative  of  the 
discharge  and  shall  be  taken  at  a  point 
prior  to  entering  the  receiving  stream. 
Arsenic  samples  takan  to  determine 
"natural"  background  shall  be 
representative  of  the  receiving  water 
upstream  from  any  man-made 
disturbances.  Monitoring  shall  be 
conducted  in  accordance  with  accepted 
analytical  procedures.  The  Permittee 
shall  report  the  sample  results  on  the 
Annual  DMR.  See  attachment  2  for 
sampling  protocol. 

The  effluent  limitation  for  total 
recoverable  arsenic  is  not  quantifiable 
using  the  EPA  approved  analytical 
method.  EPA  method  206.2.  Thus.  EPA 
has  set  forth  reporting  thresholds  to 
measure  the  highest  acceptable 
quantification  level  for  this  parameter. 
This  reporting  threshold  does  not 
authorize  the  discharge  of  this 
parameter  in  excess  of  the  effluent 
limitation.  For  more  information,  see 
special  conditions  in  Part  IX.  of  this 
permit 

e.  Settleable  Solids  Monitoring. 
Settleable  solids  samples  shall  be 


representative  of  the  discharge  and  shall 
be  taken  at  a  point  prior  to  entering  the 
receiving  stream.  Monitoring  shall  be 
conducted  in  accordance  with  accepted 
anal>1ical  procedures  (Standard 
Methods.  16th  Edition,  1985).  The 
Permittee  shall  report  the  sample  results 
on  the  Annual  DMR.  See  attachment  3 
for  sampling  and  analysis  protocol. 
f.  Flow  Monitoring.  Effluent  flow 
shall  be  measured  at  the  discharge  prior 
to  entering  the  receiving  water.  Effluent 
flow  shall  be  measured  at  least  once  per 
day,  for  continuous  discharges,  or  once 
during  each  discharge  event  if 
discharges  are  intermittent.  The  flow 
shall  be  measured  in  gallons  per  minute 
(gpm).  The  flow  measurements,  the 
number  of  discharge  events,  and  tHe 
duration  of  each  discharge  event  shall 
be  reported  in  the  Annual  DMR  for  each 
day  of  the  mining  season. 

2.  Suction  Dredges,  a.  Suction  Dredge 
operations  shall  visually  monitor  for 
turbidity  as  described  in  Part  II.C  once 
per  day  of  operation.  The  Permittee 
shall  maintain  records  of  all  information 
resulting  from  any  visual  inspections. 

b.  The  Permittee  will  report  the 
period  of  suction  dredging  on  the  DMR. 
Visual  violation  occurrences  will  also  be 
reported  on  the  DMR  along  with  the 
measures  taken  to  comply  with  the 
provisions  of  Permit  Part  II.C3. 
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227.  Management  Practices 

A.  Mechanical  Operations  and 
Hydraulic  Removal  of  Overburden 

1.  The  flow  of  surface  waters  (i.e., 
creek,  river,  or  stream)  into  the  plant 
site  shall  be  interrupted  and  these 
waters  diverted  around  and  away  to 
prevent  incursion  into  the  plant  site. 

2.  Berms,  including  any  pond  walls, 
dikes,  low  dams,  and  similar  water 
retention  structures  shall  be  constructed 
in  a  manner  such  that  they  are 
reasonably  expected  to  reject  the 
passage  of  water. 

3.  Measures  shall  be  taken  to  assure 
that  pollutant  materials  removed  from 
the  process  water  and  wastewater 
streams  will  be  retained  in  storage  areas 
and  not  discharged  or  released  to  the 
waters  of  the  United  States. 

4.  The  amount  of  new  water  allowed 
to  enter  the  plant  site  for  use  in  material 
processing  shall  be  limited  to  the 
minimum  amount  required  as  makeup 
water  for  processing  operations. 

5.  All  water  control  devices  such  as 
diversion  structures  and  berms  and  all 
solids  retention  structures  such  as 
berms,  dikes,  pond  structures,  and  dams 
shall  be  maintained  to  continue  their 
effectiveness  and  to  protect  from  failure. 

6.  The  operator  shall  take  whatever 
reasonable  steps  are  appropriate  to 
assure  that,  after  the  mining  season,  all 
mine  areas,  including  ponds,  are  in  a 
condition  which  will  not  cause 
additional  degradation  to  the  receiving 
waters  over  those  resulting  from  natural 
causes. 

B.  Suction  Dredges 

1.  Dredging  in  waters  of  the  United 
States  is  p>ermitted  only  within  the 
active  stream  channel. 

2.  Wherever  practicable,  the  dredge 
shall  be  set  to  discharge  into  a  quiet 
pool,  where  settling  of  dredge  spoils  can 
occur  more  rapidly. 

3.  Care  shall  be  taken  by  theT)perator 
during  refueling  of  the  dredge  to  prevent 
spillage  into  public  waters  or  to 
groundwater. 

4.  Dredging  is  not  permitted  during 
the  periods  that  flsh  eggs  could  be  in  the 
gravel  at  the  dredge  site  and  harassment 
of  fish  in  the  stream  is  prohibited.  "The 
Atlas  to  the  Catalog  of  Waters  Important 
for  Spawning,  Rearing  or  Migration  of 
Anadromous  Fish"  lists  the  streams  in 
the  State  which  require  a  Habitat  permit 
from  the  Alaska  Department  of  Fish  and 
Game. 

C.  Other  Requirements — Mechanical 
Operations  and  Hydraulic  Removal  of 
Overburden 

The  operator  shall  maintain  fuel 
handling  and  storage  facilities  in  a 
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manner  which  will  prevent  the 
discharge  of  fuel  oil  into  the  receiving 
waters  ^r  on  the  adjoining  shoreline.  A 
Spill  Prevention  Control  and 
Counte^easure  Plan  (SPCC  Plan)  shall 
be  prepared  and  updated  as  necessary  in 
accordance  with  provisions  of  40  CFR 
part  112  for  facilities  storing  660  gallons 
in  a  single  container  above  ground, 
1,320  gallons  in  the  aggregate  above 
ground,  or  42,000  gallons  below  ground. 

The  permittee  shall  indicate  on  the 

DMR  if  m  SPCC  Plan  is  necessary  and 

in  placQ  at  the  site  and  if  changes  were 


made  to 


the  Plan  over  the  previous  year. 


D.  Ston  1  Exemption 

The  f  ermittee  may  qualify  for  a  storm 
exempt  on  from  the  technology-based 
effluent  limitations  in  Part  n.A.l.b.  of 
this  NP  )ES  general  permit  if  the 
followi]  ig  conditions  are  met: 

1.  Thi  I  treatment  system  is  designed, 
constru  :ted  and  maintained  to  contain 
the  ma>  imum  volume  of  untreated 
process  wastewater  which  would  be 
discharted,  stored,  contained  and  used 
or  recyqied  by  the  beneficiation  process 
into  thetreatment  system  during  a  4- 
hour  operating  period  without  an 
increas^  in  volume  from  precipitation  or 
inflltratjon,  plus  the  maximum  volume 
of  watet  runoff  (drainage  waters) 
resulting  from  a  5-year,  6-hour 
precipimtion  event.  In  computing  the 
maximum  volume  of  water  which 
would  Ksult  from  a  5-year,  6-hour 
precipietion  event,  the  operator  must 
includelthe  volume  which  should  result 
from  the  plant  site  contributing  runoff  to 
the  individual  treatment  facility. 

2.  Thft  operator  takes  all  reasonable 
steps  to  maintain  treatment  of  the 
wastewater  and  minimize  the  amount  of 
overflow. 

3.  Tht  source  is  in  compliance  with 
the  Best  Management  Practices  in  Part 
ni.A.  ofjthis  permit. 

4.  Tht  operator  complies  with  the 
notification  requirements  of  Parts  IV.G. 
and  H.  ^f  this  permit. 

IV.  Mor  itoring  and  Reporting 
Require  ments 

A.  Repr  »sentative  Sampling 

All  s£  mples  for  monitoring  purposes 
shall  be  representative  of  the  monitored 
activity  40  CFR  122.41  (j).  To  determine 
compli«  nee  with  permit  effluent 
limjtatii  ins,  "grab"  samples  shall  be 
taken  as  established  under  Part  Il.D.  of 
this  per  nit.  Specifically,  effluent 
sampler  for  settleable  solids,  turbidity, 
and  ar»  nic  shall  be  collected  from  the 
settling  pond  or  other  treatment  systems 
outlet  pjrior  to  discharge  to  the  receiving 
stream.  Additionally,  turbidity  samples 
sh^ll  also  be  taken  above  the  discharge 
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point  at  a  location  that  is  representative 
of  the  receiving  stream.  Samples  for 
arsenic  and  turt}idity  monitoring  must 
be  taken  during  sluicing  at  a  time  when 
the  operation  has  reached  equilibrium. 
For  example,  samples  should  be  taken 
when  sluice  paydirt  loading  and 
eflluent  discharge  are  constant. 

B.  Reporting  of  Monitoring  Results 

Monitoring  results  shall  be 
summarized  each  month  and  reported 
on  EPA  Form  3320-1  (DMR).  The  DMR 
shall  be  submitted  to  the  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue.  Enforcement  Section 
WI>-135,  Seattle.  Washington  98101- 
3188,  no  later  than  November  30  each 
year. 

If  there  is  no  mining  activity  during 
the  year  or  no  wastewater  discharge  to 
a  receiving  stream,  the  permittee  shall 
notify  EPA  of  these  facts  no  later  than 
November  30  of  each  year. 

The  DMR  shall  also  be  sent  to  the 
regional  office  of  ADEC  that  has 
jurisdiction  over  the  mine.  The 
addresses  can  be  found  in  permit  part 
I.E.3. 

C.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  part  136.  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

D.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
frequency  shall  also  be  indicated. 

E.  Records  Contents. 

Records  of  monitoring  information 
shall  include: 

1.  The  date,  exact  place,  and  time  of 

sampling  or  measurements; 

2.  The  individual(s)  who  performed  the 

sampling  or  measurements; 

3.  The  date(s)  analyses  were  performed; 

4.  The  individual(s)  who  performed  the 

analyses; 

5.  The  analytical  techniques  or  methods 

used;  and 

6.  The  results  of  such  analyses. 

F.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation. 


copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  three  years  from 
the  date  of  the  sample,  metsurem^it. 
report  or  application.  This  fteriod  may 
be  extended  by  request  of  the  Director 
or  ADEC  at  any  time.  Data  collected  on- 
site,  copies  of  D^4Rs,  and  a  copy  of  this 
NPDES  peirnit  must  be  maintained  on- 
site  during  the  duration  of  activity  at  the 
permitted  location. 

G.  Notice  of  Noncompliance  Reporting 

1.  Any  noncompliance  which  may 
endanger  health  or  the  environment 
shall  be  reported  as  soon  as  the 
permittee  becomes  aware  of  the 
circumstance.  A  written  submission 
shall  also  be  provided  in  the  shortest 
reasonable  period  of  time  after  the 
permittee  becomes  aware  of  the 
occurrence. 

2.  The  following  occurrences  of 
noncompliance  shall  also  be  rejMrted  in 
writing  in  the  shortest  reasonable  period 
of  time  after  the  permittee  becomes 
aware  of  the  circumstances: 

a.  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit  (see  Part  V.G.,  Bypass  of 
Treatment  Facilities.);  or 

b.  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit  (see 
Part  V.H..  Upset  Conditions.). 

c.  Any  violation  of  the  effluent 
limitations  in  Permit  Parts  II.A.  and  II.B. 

3.  The  written  submission  shall 
contain: 

a.  A  description  of  the  noncompliance 
and  its  cause: 

b.  The  period  of  noncompliance,' 
including  exact  dates  and  times; 

c.  The  estimated  time  noncompliance 
is  expected  to  continue  if  it  has  not  been 
corrected:  and 

d.  Steps  taken  or  planned  to  reduce, 
eliminate,  and  prevent  reoccurrenoe  of 
the  noncompliance. 

4.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  an  oral 
report  has  been  received  within  24 
hours  by  the  Water  Compliance  Section 
in  Seattle,  Washington,  by  phone,  (206) 
553-1213. 

5.  Reports  shall  be  submitted  to  the 
addresses  in  Part  IV.B.,  Reporting  of 
Monitoring  Results. 

H.  Other  Noncompliance  Reporting 

Instances  of  noncompliance  not 
required  to  be  reported  in  IV.G.  above 
shall  be  reported  at  the  time  that 
monitoring  reports  for  Part  IV.B.  are 
submitted.  This  reports  shall  contain  the 
information  listed  in  Part  IV.C.3. 

I.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Director.  AI^C  or  an  authorised 


representative  (including  an  authorized 
contractor  acting  as  a  representative  of 
the  Administrator),  upon  the 
presentation  of  credentials  and  other 
documents  as  may  be  required  by  law. 
to: 

1.  Enter  upon  the  permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

2.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

3.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  of>erations  regulated  or 
required  under  this  permit;  and 

4.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act.  any  substances  or 
parameters  at  any  location. 

V.  Compliance  ResponsibilitJes 

A.  Duty  to  Comply 

The  f>ermittee  must  comply  with  all 
conditions  of  this  permit  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification:  or  for  denial  of  a  permit 
renewal  application.  The  permittee  shall 
give  advance  notice  to  the  Director  and 
ADEC  of  any  planned  changes  in  the 
permitted  facility  or  activity  which  may 
result  in  noncomphance  with  permit 
requirements. 

B.  Penalties  ibr  Violations  of  Permit 
Conditions 

1.  Administrative  Penalty.  The  Act 
provides  that  any  person  wdio  riolates  a 
permit  condition  implementing  sections 
301. 302. 306, 307,  308,  318.  or  405  of 
the  Act  shall  be  subject  to  an 
administrative  penalty,  not  to  exceed 
$10,000  per  day  for  each  violation. 

2.  Civil  Penalty.  The  Act  provides  that 
any  person  who  violates  a  permit 
condition  implementing  sections  301. 
302.  306, 307,  308,  318,  or  405  of  the 
Act  shall  be  sub|ect  to  a  dvil  penalty, 
not  to  exceed  $25,000  per  day  for  each 
violation. 

3.  Criminal  Penalties:  a.  Negligent 
Violations.  The  Act  provides  that  any 
p>ersoa  who  negligently  violates  a 
permit  condition  implementing  sections 
301 .  302.  306.  307.  308,  318.  or  405  of 
the  Act  shall  be  punished  by  a  fine  of 
not  less  than  $2,500  nor  more  than 
$25,000  per  day  of  violation,  or  by 
imprisonment  fat  not  more  than  1  jraar. 
or  by  both. 


b.  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  sections  301. 302. 306. 
307.  308. 318.  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$5,000  nor  more  than  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  by  both. 

c.  Knowing  Endangetmeot.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  sections  301.  302,  306. 
307.  308,  318.  or  405  of  the  Act,  and 
who  knows  at  that  time  that  he  thereby 
places  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury, 
shall,  upon  conviction,  be  subject  to  a 
fine  of  not  more  than  $250,000  or 
imprisonment  of  not  more  than  15 
years,  or  both.  A  person  which  is  an 
organization  shall,  upon  conviction  of 
violating  this  subparagraph,  be  subject 
to  a  fine  of  not  more  than  $1,000,000. 

d.  False  Statements.  The  Act  provides 
that  any  person  who  knowingly  makes 
any  felse  material  statement, 
representation,  or  certification  in  any 
application,  record,  report,  plan,  or 
other  document  filed  or  required  to  be 
maintained  under  this  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate  any  monitoring 
device  or  method  required  to  be 
maintained  under  this  Act.  shall  upon 
conviction,  be  punished  by  a  fine  of  not 
more  that  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 

Except  a«  provided  in  permit 
conditions  in  Part  V.G..  Bypass  of 
Treatment  Facilities  and  Part  V.H.. 
Upset  Conditions,  nothing  in  this  permit 
shall  be  construed  to  relieve  the 
permittee  of  the  dvil  or  criminal 
penalties  for  noncompliance. 

C.  Need  to  Halt  or  Reduce  Activity  not 
a  Defense 

It  shall  not  be  a  defense  for  a 
p>ermittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  complianoe  with  the 
conditions  of  this  permit. 

D.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  disdiarge  in  violation  of  this  permit 
which  has  a  reasonable  likeiibood  of 
adversely  affecting  human  health  or  the 
environment 

E.  Proper  Operation  and  Maintenance 

The  pennittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  sjrstems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
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pennittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

F.  Removed  Substances 

Solids,  sludges,  or  other  pollutants 
removed  in  the  course  of  treatment  or 
control  of  wastewaters  shall  be  disposed 
of  in  a  manner  so  as  to  prevent  any 
pollutant  from  such  materials  from 
entering  waters  of  the  United  States. 

G.  Bypass  of  Treatment  Facilities 

1.  Bypass  not  exceeding  limitations. 
The  pennittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  paragraphs  2  and  3  of  this 
section. 

2.  Notice: 

a.  Anticipated  bypass.  If  the  permittee 
knows  in  advance  of  the  need  for  a 
bypass,  it  shall  submit  prior  notice,  if 
possible  at  least  10  days  before  the  date 
of  the  bypass. 

b.  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  a^k«quired  under 
Part  III.G.,  Notice  of  Noncompliance 
Reporting. 

3.  Prohibition  of  bypass. 

a.  Bypass  is  prohibited  and  the 
Director  or  ADEC  may  take  enforcement 
action  against  a  permittee  for  a  bypass, 
unless: 

(1)  The  bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage; 

(2)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  {>eriods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(3)  The  permittee  submitted  notices  as 
required  under  paragraph  2  of  this 
section. 

b.  The  Director  and  ADEC  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 


Director 
will  meet 
above  in 


atid 


ADEC  determine  that  it 
he  three  conditions  listed 
( aragraph  S.a.  of  this  section. 


H.  Upset  ( onditions 

1.  Effecl  of  an  upset.  An  upset 
constitute  i  an  afflrmative  defense  to  an 
action  brought  for  noncompliance  with 
such  techiology  based  permit  effluent 
limitation  i  if  the  requirements  of 
paragraph  2  of  this  section  are  met.  An 
administr)  tive  review  of  a  claim  that 
noncompBance  was  caused  by  an  upset 
does  not  rfepresent  final  administrative 
action  for  iny  specific  event.  A 
determine  [ion  is  not  final  until  formal 
administrt  tive  action  is  taken  for  the 
specific  violation(s). 

2.  Cond  tions  necessary  for  a 
demonstn  tion  of  upset.  A  permittee 
who  wish  !S  to  establish  the  affirmative 
defense  ol  upset  shall  demonstrate, 
through  pjoperly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

a.  An  uDset  occurred  and  that  the 
permittee  :an  identify  the  cause(s)  of 
the  upset; 

b.  The  p  ermitted  facility  was  at  the 
time  beinj  properly  operated; 

c.  The  p  ermittee  submitted  notice  of 
the  upset  is  required  under  Part  IV.C, 
Notice  of  Noncompliance  Reporting; 
and 

d.  The  permittee  complied  with  any 
remedial  itieasures  required  under  Part 
V.D.,  Dut\  to  Mitigate. 

3.  Bunu  n  of  proof.  In  any 
enforcemc  nt  proceeding,  the  permittee 
seeking  to  establish  the  occurrence  of  an 
up)set  has  the  burden  of  proof. 

I.  Toxic  P(  llutants 

The  per  nittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  b\  the  regulations  that 
establish  oiose  standards  or 
prohibitiops,  even  if  the  permit  has  not 
yet  been  niodified  to  incorporate  the 
requireme  nt. 

VI.  Genen  1  Requirements 

A.  Change  s  in  Discharge  of  Toxic 
Substance  s 

Notifies  :ion  shall  be  provided  to  the 
Director  and  ADEC  as  soon  as  the 
permittee  knows  of,  or  has  reason  to 
believe: 

1.  That  iny  activity  has  occurred  or 
will  oocui  which  would  result  in  the 
discharge^  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notificat:  on  levels": 

a.  One  Hundred  micrograms  per  liter 
(100  jig/l)i 
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b.  Two  hundred  micrograms  per  liter 
(200  ng/1)  for  acrolein  and  acrylonitrile; 
five  hundred  micrograms  per  liter  (500 
^g/l)  for  2,4-dinitrophenol  and  for  2- 
methyl-4, 6-dinitrophenol;  and  one 

'  milligram  per  liter  (1  mg/1)  for 
antimony; 

c.  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.21(g)(7);  or 

d.  The  level  established  by  the 
Director  in  accordance  with  40  CFR 
122.44(f). 

2.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

a.  Five  hundred  micrograms  per  liter 
(500  ^g/I); 

b.  One  milligram  per  liter  (1  mg/l)  for 
antimony; 

c.  Ten  (10)  times  the  maximum 
concentration  jfiilue  reported  for  that 
pollutant  ig  the  permit  application  in  - 
accordance  with  40  CFR  122.21(g)(7);  or 

d.  The  level  established  by  the 
Director  in  accordance  with  40  CFR 
122.44(f). 

B.  Planned  Changes 

The  permittee  shall  give  notice  to  the 
Director  and  ADEC  as  soon  as  possible 
of  any  planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

1.  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  as  determined  in 
40  CFR  122.29(b);  or 

2.  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under  part 
VI.A.1. 

C.  Anticipated  Noncompliance 

The  permittee  shall  also  give  advance 
notice  to  the  Director  and  ADEC  of  any 
planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

D.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance,  does  not 
stay  any  permit  condition. 


E.  Duty  to  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
permittee  must  apply  for  and  obtain  a 
new  permit.  The  application  should  be 
submitted  at  least  180  days  before  the 
expiration  date  of  this  permit. 

F.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Director  and  ADEC,  within  a  reasonable 
time,  any  information  which  the 
Director  or  ADEC  may  request  to 
determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  ot  ^ 
terminating  this  permit,  or  to  d*terfhHie 
compliance  with  this  permit.  The 
permittee  shall  also  furnish  to  the 
Director  or  ADEC,  upon  request,  copies 
of  records  required  to  be  kept  by  this 
permit. 

G.  Other  Information 

When  the  pennittee  becomes  aware 
that  it  failed  to  submit  any  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  any  report  to  the  Director 
or  ADEC.  it  shall  promptly  submit  such 
facts  or  information. 

H.  Signatpr)^.  Requirements 

All  appit^ations,  reports  or 
information  submitted  to  the  Director 
and  ADEC  shall  be  signed  and  certified. 

1.  All  permit  applications  shall  be 
signed  as  follows: 

a.  For  a  corporation:  by  a  responsible 
corporate  officer. 

b.  For  a  partnership  or  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively. 

c.  For  a  municipality,  state,  federal,  or 
other  public  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official. 

2.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  or  ADEC  shall  be  signed  by  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above  and 
submitted  to  the  Director  and  ADEC. 
and 

b.  The  authorization  specified  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility 
for  environmental  matters  for  the 
company.  (A  duly  authorized 


representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position.) 

3.  changes  to  authorization.  If  an 
authorization  under  paragraph  IV.H.2.  is 
no  longer  accurate  because  a  diffierent 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility, 

a  new  authorization  satisfying  the 
requirements  of  paragraph  V1.H.2.  must 
be  submitted  to  Uie  Director  and  ADEC 
prior  to  or  together  with  any  reports, 
information,  or  applications  to  oe  signed 
by  an  authorized  representative. 

4.  Certification.  Any  person  signing  a 
d<icument  under  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is.  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submittingialse 
information,  including  the  possibilny  of  fine 
and  imprisonment  for  knowing  violations. 

I.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  part  2,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 
Director  and  ADEC.  As  required  by  the 
Act,  permit  applications,  permits  and 
effluent  data  shall  not  be  considered 
confidential. 

).  Oil  and  Hazardous  Substance  Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

K.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  federal,  state  or 
local  laws  or  regulations. 

L.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 


this  permit,  shall  not  be  affected 
thereby. 

M.  State  Laws 

Nothing  in  this  permit  shall  be- 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  state  law  or  regulation  under 
authority  preserved  by  section  510  of 
the  Act. 

N.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
draft  general  permit  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  ef  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submission  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
CWA. 

V27.  Reopener  Clause 

If  effluent  limitations  or  requirements 
are  established  or  modified  in  an 
approved  State  Water  Quality 
Management  Plan  or  Waste  Load 
Allocation  and  if  they  are  more  stringent 
that  those  listed  in  this  permit  or  control 
a  pollutant  not  listed  in  this  permit,  this 
permit  may  be  reopened  to  include 
those  more  stringent  limits  or 
requirements. 

VIII.  Definitions 

A.  "Bypass"  means  the  intentional 
diversion  of  waste  streams  around  any 
portion  of  a  treatment  facility. 

B."Drainage  Water"  means  incidental 
surface  waters  from  diverse  sources 
such  as  rainfall,  snow  melt  or< 
permafrost  melt. 

C.  A  "Grab"  sample  is  a  single  sample 

or  measurement  taken  at  a  specific  time.\i:' 

D.  "Infiltration  Water"  means  that 
water  which  permeates  through  the 
earth  into  the  plant  site. 

E.  "Instantaneous  Maximum"  means 
the  maximum  value  measured  at  any 
time. 

F.  "Mine  Drainage"  means  any  water, 
not  associated  with  active  sluice  water, 
that  is  drained,  pumped  or  siphoned 
from  a  mine. 

G.  "Monitoring  Month"  means  the 
period  consisting  of  the  calendar  weeks 
which  begin  and  end  in  a  given  calendar 
month. 

H.  "Natural  Background"  means  the 
level  upstream  from  all  mining  and 
other  man-made  disturbances. 

I.  "NTU"  (Nephelometric  Turbidity 
Unit)  is  an  expression  of  the  optical 
property  that  causes  light  to  be  scattered 
and  absorbed  rather  than  transmitted  in 
a  straight  line  through  the  water. 


2518 


J.  "Make-up  Water"  means  that 
vohune  of  water  needed  to  replace 
process  water  lost  due  to  evaporation 
and  seepage  in  order  to  maintain  the 
quantity  necessary  for  the  operation  of 
the  beneficiatioo  process. 

K.  "New  Water"  means  water  from 
any  dbcrete  source  such  as  a  river, 
creek.  lake  or  wril  wrfuch  is  deliberately 
allowed  or  l»ought  into  the  piant  site. 

L.  "Plant  Site"  means  the  area 
''  occupied  by  the  mine,  necessary 
haulage  ways  from  the  mine  to  the 
beneficiation  process,  the  beneHciation 
area,  the  area  occupied  by  the 
wastewater  treatment  storage  facilities 
and  the  storage  areas  for  waste  materials 
and  solids  removed  from  the 
wastewaters  during  treatment 

M.  *1toceiTing  Water"  means  ivaters 
such  as  lakes,  rivers,  streams,  creeks,  or 
any  other  surface  waters  vrfaicb  receive 
wastewater  discharges. 

N.  "Severe  property  damage"  mecms 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  whidi 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  re<;nurces  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

O.  "Short  circuiting"  means 
ineffective  settling  ponds  due  to 
inadequate  or  insufficient  retention 
characteristics,  excessive  sediment 
deposition,  embankment  infiltration/ 
perception,  lack  of  maintenance,  etc. 

P.  "Ups^"  means  an  exceptional 
incident  in  which  there  is  \mintentional 
and  temporary  noncompliance  with 
technology-based  pomit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noDcomphajoce  to  the  extent  caused  by 
operati<ma)  error,  improperly  des^eo 
treatment  facihties.  inadequate 
treatment  facilities,  lack  of  preventive 
maiftlenance,  or  cweless  or  improper 
operation. 

Q.  "Wastewater"  means  all  water 
used  in  and  resuhing  &t>m  the 
beneficiation  process  (inchiding  but  not 
limited  to  the  water  used  to  move  the 


Federal  Roister  /  Vol  !  9.  No.  10  /  Friday.  January  14.  1994  /  Notices 


ore  to  wid  through  the  beneficiation 
process^  the  water  used  to  aid  in 
classification,  and  the  water  used  in 
gravity  separation),  mine  drainage,  and 
infiltra&on  and  drainage  waters  which 
conmiiBgle  with  mine  drainage  oc 
waters  resulting  from  the  beneficiation 

IX.  Sper/a/  Conditions— Effluent  L'mits 
Below  Aptection  Leveh 

A.  Rep<  rting  Leveh 

1.  Foi  -  purpose  of  reporting,  the 
permitt  te  shall  use  the  reporting 
thresho  d  equivalent  to  the  minimum 
level  (N  L).  The  ML  is  defined  as  the 
conceal  ration  in  a  sample  equivalent  to 
the  con  :entratioa  of  the  lowest 
calibration  standard  analyzed  in  a 
specinc  analytical  procedure,  assuming 
that  all  the  method-^>ecified  sample 
weights,  volumes  and  processing  steps 
have  be  en  followed.  As  such,  the 
permitti »  must  utilize  a  standards 
equival  jnt  to  the  concentration  of  the 
ML  for  irsenic  which  is  4  (tg/L. 

2.  Foi  the  purpose  of  reporting  on  the 
DMR,  a  :tual  analytical  results  should  be 
reported  whenever  possible.  All 
analytioai  values  at  or  above  the  ML 
shall  b«|  reported  as  the  n^asured  vahie 
When  the  results  cannot  be  quantified, 
values  below  the  method  detection  limit 
(1  Mg/L|  shall  htt  reported  as  zero  (0  pg/ 
L)  and  values  above  the  method 
detectidn  level  and  below  the  ML  shall 
be  repo  ted  as  Mi  the  ML^  2  Mg/L. 

B.  Repa  rting  Details 

hi  th4  "Comment"  section  of  the 
DMR.  tl  le  permittee  shall  report  the 
lowest  (ialibration  standard  used  and  the 
ML  achieved. 

Attachment  1 

Turbidity  Samptng  Pntocot 

1.  Grak  samples  shall  be  collected. 

2.  Saiik>les  sImII  be  coUected  in  a  slerile 
one  liter  polypcopykoe  or  glass  cootainei. 

3.  San  pies  xaatX  be  cooled  to  4  degrees 
cetsius  (i  ced). 

4.  Sara  pies  must  be  analyzed  within  48 
hours  of  sample  collection. 

AttachoiMlZ  ^ 

Arsenic .  iampling  Protocol  '■■_, 

1.  Gra|  samples  shell  tw  collected. 
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2.  Samples  shall  be  collected  io  a  sterile 
one  liter  polypropylene  or  glass  container. 

3.  Samples  must  be  cooled  to  4  degrees 
Celsius  (iced). 

4.  Samples  must  be  sent  to  a  kiboratory  for 
analysis  as  soon  as  possible. 

5.  Samples  must  be  acidified  writh  ftttric 
acid  (HNO}),  to  a  pH  less  than  2.  upon 
receipt  at  the  laboratory. 

6.  Samples  must  be  acidified  for  at  least  16 
hours  prior  to  analysis. 

Attachment  3 

Settleabh  Solids  Sampling  Protocol 

1.  Grab  samples  shall  be  collected. 

2.  Samples  shall  be  collected  in  a  sterile 
one  liter  polypropylene  or  glass  container. 

3.  Samples  must  be  cooled  to  4  degrees 
Celsius  (iced). 

4.  Samples  must  be  snalyaed  within  48 
hours  of  sample  collection. 

Settleable  Solids  Analysis  Protocol 

1.  Fill  an  Imhoff  cone  to  the  liter  mark  with 
a  thoroughly  mixed  sample. 

2.  Settle  for  45  minutes,  then  gently  stir  the 
sides  of  the  cone  with  a  rod  or  by  gently 
spinning  the  cone. 

3.  Settle  15  minutes  longer,  then  record  the 
volume  of  settleable  matter  in  the  cone  as 
milliliters  per  liter.  Do  not  estimate  any 
floating  material.  The  lowest  measuratile 
level  on  the  Imhoff  cone  is  at  ml/L  Aoy 
settleable  material  below  the  ai  ml/I  mark 
shall  be  recorded  as  trace. 

Appendix  A— Notice  of  Intent  (NOI) 
Information 

Permittee  Name 
Address  &  Phone  Number  (Summer) 
Address  ft  Phone  timber  (Winter) 

Operator  Name  (if  different  that  Permittee) 
Address  t  Phone  Number  (Summer) 
Address  &  Phone  Number  (Winter) 

Facility  Name 

Facility  Location  (Nearest  Town) 

Mining  District 

Latitude  and  Longitude 

Township,  Section.  Range 

Previous  NPDES  permit  iHunber 

Receiving  Water 

Maximum  Effluent  Flow 

Lowflow  stream  Qow 

Type  of  Operation  (TraditioaaL  Suction 
Dredge,  Hydrautlcking) 

Amount  of  Material  processed 

Signature  and  Date  (certified  according  to 
permit  part  VLR4.) 

A  drawing  or  sketch  of  the  operatioD 

IFR  Doc.  94-1004  Filed  1-13-94;  8:45  am) 
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Thefstof  PuUcLaws 
for  the  first  session  c4  tn» 
103d  Congress  has  been 
completed  and  wM  resune 
when  biis  are  enacted  into 
law  during  »ie  second  session 
of  the  103d  Congress,  which 
convenes  on  January  25, 
1994. 

A  cumulative  ist  o(  PuMc 
Laws  tor  the  first  session  of 
the  103d  Congress  was 
pubkshedin  Part  IV  of  the 
Federal  Register  on  January 
3.  1994. 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


iiK  icated 


ne«M  Type  or  Print 
2 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(Qty.  State.  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 


(Signanire) 
4.  Mill  lb:  New  Oideis,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


ocuments  Publication  Order  Form 


Superintendent  of 

Order  processing  code:   *d33 

i  £^9  please  send  me  the  following 

copies  of  DOCUMENT  DRAFTIKG 

1.  The  total  cost  of  my  order  is  S     ^ Foreigi  t  orders  please  add  an  aclditional  25%. 

All  prices  include  regular  domestic  postage  and  ha  idling  and  are  subject  to  change. 


^  ^  Ji 


tSi* 


Charge  your  order. 
Its  easy! 

To  fax  your  order*  and  lnquiries-(202)  S12-2250 


publications: 
HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


Ezn-n 


I I  VISA  or  MasterCard  Account 


n 


n 


(Credit  card  expiration  date) 


nUmk  yom  for  your  order! 


(Rev  12/91) 


'i;3^^^^^^^^^ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  )anuary  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publicatioiis  Order  Form 
I I  Y£k>,  please  send  me  the  following: 


Ontor  ProMMtno  Coctor 


Charge  your  on/er. 
/nEasyf 


L.J 


mn^M. 


To  fax  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  VeaanaX  Name) 


(Please  type  or  prim) 


(Additional  address/attention  Kne) 


(Street  address) 


(City.  Stale.  ZIP  CoOc) 


(Daytime  phone  including  area  code) 


(Purchase  Older  No.) 

YES    NO 

May  wv  mdw  your  name/addrcB  available  to  other  mailer*?  I I  I I 


Please  Choose  Method  of  Risrnient: 

I I  Check  Ri(yable  to  the  Superintendent  of  Documents 

D  GPO  DeposH  Account        I    I    I    tl    I    I    l-fl 
LJ  VISA  or  MasterCard  Account 


I  I  I  I  I  I  I  I  I  I  I  I  M  M  I  I  m 


(Credit  card  expiration  dale) 


Thamkyeufitr 
your  order! 


(Authorizing  Signature) 


(SVJl 


Mail  lb:    New  Oixlers,  Superintendent  of  Doctmients 
PX).  Box  371954.  Pittsburgh.  PA  15250-7954 


•6962 

lype  or  Print  (Form  is  aligned  for  typewriter  use.) 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  In 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintenden  of  Documents  Publications  Order  Form 


i^  ^  j\ 


fc^ 


Charge  your  order. 
Ifsoatyl 

Td  fox  your  orders  and  iiiqairics-(2Q2)  512-2250 


Prices  include  regular  domestic  postage  and 
Information  Desk  at  202-783-3238  to  verify 


I  iandling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
prices.  In 


Qty. 


Stock  Number 


021-602-00001-9 


Catalog-B<  stselling  Government  Books 


(Company  or  personal  name) 


(Please  t>  x  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 

i L 


(Daytime  phone  including  area  code) 
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